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Regulations. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFR  Chapter  VII 

Investment  Securities  and  End-User 
Derivatives:  Interpretive  Ruling  and 
Policy  Statement 

agency:  National  Credit  Union 
\  :::  inistration  (NCUA). 

ACTION   Final  Interpretive  Ruling  and 
Policy  statement  No.  98-2— 
Supervisory  Policy  Statement  on 
Investment  Securities  and  End-User 
Derivatives  Activities  and  Withdrawal 
of  Interpretive  Ruling  and  Policy 
Statement  No.  92-1 — Supervisory 
Policy  Statement  on  Securities 
Activities. 

summary:  The  National  Credit  Union 
Administration  (NCUA),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  the  Office 
of  the  Comptroller  of  the  Currency 
(OCC).  and  the  Office  of  Thrift 
Supervision  (OTS),  (collectively  referred 
to  as  the  agencies)  under  the  auspices  of 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  have 
approved  the  Supervisory  Policy 
Statement  on  Investment  Securities  and 
End-User  Derivatives  Activities  (1998 
Statement)  wrhich  provides  guidance  on 
sound  practices  for  managing  the  risks 
of  investment  activities.  This  statement 
replaces  the  Supervisory  Policy 
Statement  on  Securities  Activities 
published  on  February  3,  1992  (1992 
Statement).  NCUA  adopted  the  1992 
Statement  as  Interpretive  Ruling  and 
Policy  Statement  No.  92-1  (IRPS  No. 
92-1).  Many  elements  of  the  prior 
statement  are  retained  in  the  1998 
Statement,  while  other  elements  have 
been  revised  or  eliminated.  In  adopting 
the  1998  Statement,  the  agencies  are 
removing  the  specific  constraints  in  the 
1992  Statement  concerning  investments 


by  insured  depository  institutions  in 
"high  risk"  mortgage  derivative 
products.  The  agencies  believe  that  it  is 
a  sound  practice  for  institutions  to 
understand  the  risks  related  to  all  their 
investment  holdings.  Accordingly,  the 
1998  Statement  substitutes  broader 
guidance  than  the  specific  pass/fail 
requirements  contained  in  the  1992 
Statement.  Other  than  for  the 
supervisory  guidance  contained  in  the 
1992  Statement,  the  1998  Statement 
does  not  supersede  any  other 
requirements  of  the  agencies'  statutory 
rules,  regulations,  policies,  or 
supervisory  guidance.  Because  the  1998 
Statement  does  not  retain  the  elements 
of  the  1992  Statement  addressing  the 
reporting  of  securities  activities  (Section 
n  of  the  1992  Statement),  the  agencies 
intend  to  separately  issue  supervisory 
guidance  on  the  reporting  of  investment 
securities  and  end-user  derivatives 
activities.  Each  agency  may  issue 
additional  guidance  to  assist  institutions 
ir  *hf  implementation  of  this  statement. 
DATES    rhe  Interpretive  Ruling  and 
PoUcy  Statement  is  effective  October  1, 

ADDRESSES:  .National  Credit  Union 
Administration,  1775  Duke  Street, 
Alpxandria   Virginia  22T14-T'12R, 
FOR  FURTHER  iNFORMA"^iON  CON"ACT: 
Daniel  Gordon,  Senior  Investment 
Officer,  Office  of  Investment  Services, 
(703)  518-6620  or  Kim  Iverson.  Program 
Officer,  Office  of  Examination  and 
Insurance  (703)  518-6360,  or  at  the 
above  address 

SUPPLEMENTARY  INFORMATION:  In  1992, 
the  agencies  implemented  the  FFIEC's 
Supervisory  Policy  Statement  on 
Securities  Activities  (57  FR  4028, 
February  3,  1992).  The  1992  Statement 
addressed:  (1)  selection  of  securities 
dealers,  (2)  portfolio  policy  and 
strategies  (including  unsuitable 
investment  practices),  and  (3) 
residential  mortgage  derivative  products 
(MDPs). 

The  final  section  of  the  1992 
Statement  directed  institutions  to 
subject  MDPs  to  supervisory  tests  to 
determine  the  degree  of  risk  and  the 
investment  portfolio  eligibility  of  these 
instruments.  At  that  time,  the  agencies 
believed  that  many  institutions  had 
demonstrated  an  insufficient 
understanding  of  the  risks  associated 
with  investments  in  MDPs.  This 
occurred,  in  part,  because  most  MDPs 
were  issued  or  backed  by  collateral 


guarantee  by  government  sponsored 
enterprises.  The  agencies  were 
concerned  that  the  absence  of 
significant  credit  risk  on  most  MDPs 
had  allowed  institutions  to  overlook  the 
significant  interest  rate  risk  present  in 
certain  structures  of  these  instruments. 
In  an  effort  to  enhance  the  investment 
decision  making  process  at  financial 
institutions,  and  to  emphasize  the 
interest  rate  risk  of  highly  price 
sensitive  instruments,  the  agencies 
implemented  supervisory  tests  designed 
to  identify  those  MDPs  with  price  and 
average  life  risks  greater  than  a  newly 
issued  residential  mortgage  pass- 
through  security. 

These  supervisory  tests  provided  a 
discipline  that  helped  institutions  to 
better  understand  the  risks  of  MDPs 
prior  to  purchase.  The  1992  Statement 
generally  provided  that  institutiens 
should  not  hold  high  risk  MDPs  in  their 
investment  portfolios.'  A  high  risk  MDP 
was  defined  as  a  mortgage  derivative 
security  that  failed  any  of  three 
supervisory  tests.  The  three  tests 
included:  an  average  life  test,  an  average 
life  sensitivity  test,  and  a  price 
sensitivity  test.* 

These  supervisory  tests,  commonly 
referred  to  as  the  "high  risk  tests," 
successfully  protected  institutions  from 
significant  losses  in  MDPs.  By  requiring 
a  pre-purchase  price  sensitivity  analysis 
that  helped  institutions  to  better 
understand  the  interest  rate  risk  of 
MDPs,  the  high  risk  tests  effectively 
precluded  institutions  from  investing  in 
many  types  of  MDPs  that  resulted  in 
large  losses  for  other  investors. 
However,  the  high  risk  tests  may  have 
created  unintended  distortions  of  the 
investment  decision  making  process. 
Many  institutions  eliminated  all  MDPs 
from  their  investment  choices, 
regardless  of  the  risk  versus  return 
merits  of  such  instruments.  These 
reactions  were  due,  in  part,  to  concerns 
about  regulatory  burden,  such  as  higher 
than  normal  examiner  review  of  MDPs. 


'  The  only  exceptions  granted  were  for  those  high 
risk  securities  that  either  reduced  interest  rate  risli 
or  were  placed  in  a  trading  account.  Federal  credit 
unions  were  not  permitted  these  exceptions. 

'  Average  Life:  Weighted  average  life  of  no  more 
than  10  years;  Average  Life  Sensitivity:  (a)  weighted 
average  life  extends  tTy  not  more  than  4  years  (300 
basis  p>oint  ptarallel  shift  in  rates),  (b)  weighted 
average  life  shortens  by  no  more  than  6  years  (300 
basis  point  parallel  shift  in  rates):  Price  Sensitivity: 
price  does  not  change  by  more  than  17  percent 
(increase  or  decrease)  for  a  300  basis  point  parallel 
shift  in  rates. 
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tt)  UK  usiiiy  nni)  on  MDPs,  the  test  and 
its  accompanying  burden  indirectly 
provided  incentives  for  institutions  to 
acquire  other  types  of  securities  with 
complex  cash  flows,  often  with  price 
sensitivities  similar  to  high  risk  MDPs. 
The  emergence  of  the  structured  note 
market  is  just  one  example.  The  test 
may  have  also  created  the  impression 
that  supervisors  were  more  concerned 
with  the  type  of  instrument  involved 
(i.e.,  residential  mortgage  products), 
rather  than  the  risk  characteristics  of  the 
instrument,  since  only  MDPs  were 
subject  to  the  high  risk  test.  The 
specification  of  tests  on  individual 
securities  may  have  removed  the 
incentive  for  some  institutions  to  apply 
more  comprehensive  analytical 
techniques  at  the  portfolio  and 
institutional  level. 

As  a  result,  the  agencies  no  longer 
believe  that  the  pass/ fail  criteria  of  the 
high  risk  tests  as  applied  to  specific 
instruments  constitutes  effective 
supervision  of  investment  activities. 
The  agencies  believe  that  an  effective 
risk  management  program,  through 
which  an  institution  identifies, 
measures,  monitors,  and  controls  the 
risks  of  investment  activities,  provides  a 
better  framework.  Hence,  the  agencies 
are  eliminating  the  high  risk  tests  as 
binding  constraints  on  MOP  purchases 
in  the  1998  Statement. 

Effective  risk  management  addresses 
risks  across  all  types  of  instruments  on 
an  investment  portfolio  basis  and 
ideally,  across  the  entire  institution.  The 
complexity  of  many  financial  products, 
both  on  and  off  the  balance  sheet,  has 
increased  the  need  for  a  more 
comprehensive  approach  to  the  risk 
management  of  investment  activities. 

The  rescission  of  the  high  risk  tests  as 
a  constraint  on  an  institution's 
investment  activities  does  not  signal 
that  MDPs  with  high  levels  of  price  risk 
are  either  appropriate  or  inappropriate 
investments  for  an  institution.  Whether 
a  security.  MDP  or  otherwise,  is  an 
appropriate  investm^t  depends  upon  a 
variety  of  factors,  including  the 
institution's  capital  levfcl.  the  security's 
impact  on  the  aggregate  risk  of  the 
portfolio,  and  management's  ability  to 
measure  and  manage  risk.  The  agencies 
continue  to  believe  that  the  stress 
testing  of  MDP  investments,  as  well  as 
other  investments,  has  significant  value 
for  risk  management  purposes. 
Institutions  should  employ  valuation 
methodologies  that  take  into  account  all 
of  the  risk  elements  necessary  to  price 
these  investments.  The  1998  Statement 
states  that  the  agencies  believe,  as  a 
matter  of  sound  practice,  institutions 
should  know  the  value  and  price 


sensitivity  of  their  investments  prior  to 
purchase  and  on  an  ongoing  basis. 

Summary  of  Comments 

The  1998  Statement  was  published  by 
the  FREC  for  comment  in  the  Federal 
Register  of  October  3.  1997  (62  FR 
51862).  The  FFIEC  received  twenty-one 
comment  letters  from  a  variety  of 
insured  depository  institutions,  trade 
associations.  Federal  Reserve  Banks, 
and  financial  services  organizations. 
Overall,  the  comments  were  supportive 
of  the  1998  Statement.  The  comments 
generally  approved  of:  (i)  The  rescission 
of  the  high  risk  test  as  a  constraint  on 
investment  choices  in  the  1992 
Statement;  (ii)  the  establishment  by 
institutions  of  programs  to  manage 
market,  credit,  liquidity,  legal, 
operational,  and  other  risks  of 
investment  securities  and  end-user 
derivatives  activities;  (iii)  the 
implementation  of  sound  risk 
management  progiams  that  would 
include  certain  board  and  senior 
management  oversight  and  a 
comprehensive  risk  management 
process  that  effectively  identifies, 
measures,  monitors,  and  controls  risks; 
and  (iv)  the  evaluation  of  investment 
decisions  at  the  portfolio  or  institution 
level,  instead  of  the  focus  of  the  1992 
Statement  on  limiting  an  institution's 
investment  decisions  concerning 
specific  securities  instruments. 

The  following  discussion  provides  a 
summary  of  significant  concerns  or 
requests  for  clarifications  that  were 
presented  in  the  aforementioned 
comments. 

1.  Scope 

The  guidance  covers  a  broad  range  of 
instruments  including  all  securities  in 
held-to-maturity  and  available-for-sale 
accounts  as  defined  in  the  Statement  of 
Financial  Accounting  Standards  No.  115 
(FAS  115).  certificates  of  deposit  held 
for  investment  purposes,  and  end-user 
derivative  contracts  not  held  in  trading 
accounts. 

Some  comments  focused  on  the  1998 
Statement's  coverage  of  "end-user 
derivative  contracts  not  held  in  trading 
accounts."  According  to  these 
comments,  the  1998  Statement  appears 
to  cover  derivative  contracts  not 
traditionally  viewed  as  investments 
including:  (i)  swap  contracts  entered 
into  when  the  depository  institution 
makes  a  fixed  rate  loan  but  intends  to 
change  the  income  stream  from  a  fixed 
to  floating  rate,  (ii)  swap  contracts  that 
convert  the  interest  rates  on  certificates 
of  deposit  from  fixed  to  floating  rates  of 
interest,  and  (iii)  swap  contracts  used 
for  other  asset-liability  management 
purposes.  Those  commenters  objected  to 


the  necessity  of  additional  guidance  for 
end-user  derivatives  contracts  given 
current  regulatory  guidance  issued  by 
the  agencies  with  respect  to  derivative 
contracts. 

The  guidance  contained  in  the  1998 
Statement  is  consistent  with  existing 
agency  guidance.  The  agencies  believe 
that  institutions  should  have  programs 
to  manage  the  market,  credit,  liquidity, 
legal,  operational,  and  other  risks  of 
both  investment  securities  and  end-user 
derivative  activities.  Given  the 
similarity  of  the  risks  in  those  activities 
and  the  similarity  of  the  programs 
needed  to  manage  those  risks,  especially 
when  end-user  derivatives  are  used  as 
investment  vehicles,  the  agencies 
believe  that  covering  both  activities 
within  the  scope  of  the  1998  Statement 
is  appropriate. 

2.  Board  Oversight 

Some  commenters  stated  that  the 
1998  Statement  places  excessive 
obligations  on  the  board  of  directors. 
Specifically,  comments  indicated  that  it 
is  unnecessary  for  an  institution's  board 
of  directors  to:  (i)  Set  limits  on  the 
amounts  and  types  of  transactions 
authorized  for  each  securities  firm  with 
whom  the  institution  deals,  or  (ii) 
review  and  reconfirm  the  institution's 
list  of  authorized  dealers,  investment 
bankers,  and  brokers  at  least  annually. 
These  commenters  suggested  that  it  may 
be  unnecessary  for  the  board — 
particularly  for  larger  institutions — to 
review  and  specifically  authorize  each 
dealer.  They  indicated  that  it  should  be 
sufficient  for  senior  management  to 
ensure  that  the  selection  of  securities 
firms  is  consistent  with  board  approved 
policies,  and  that  establishment  of 
limits  for  each  dealer  is  a  credit  decision 
that  should  be  issued  pursuant  to  credit 
policies. 

The  agencies  believe  that  the  board  of 
directors  is  responsible  for  supervision 
and  oversight  of  investment  portfolio 
and  end-user  deriv^atives  activities, 
including  the  approval  and  periodic 
review  of  policies  that  govern 
relationships  with  securities  dealers. 
Especially  with  respect  to  the 
management  of  the  credit  risk  of 
securities  settlements,  the  agencies 
encourage  the  board  of  directors  or  a 
subcommittee  chaired  by  a  director  to 
actively  participate  in  the  credit 
decision  process.  The  agencies 
understand  that  institutions  will  have 
various  approaches  to  the  credit 
decision  process,  and  therefore  that  the 
board  of  directors  may  delegate  the 
authority  for  selecting  dealers  and 
establishing  dealer  limits  to  senior 
management.  The  text  of  the  1998 
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Statement  has  been  amended  to  clarify 
the  obligation  of  the  board  of  directors. 

3.  Pre-Purchase  Analysis 

The  majority  of  the  commenters  were 
in  full  support  of  eliminating  the 
specific  constraints  on  investing  in 
"high  risk"  MDPs.  Some  commenters 
expressed  opposition  with  respect  to  the 
1998  Statement's  guidance  concerning 
pre-purcha.se  analysis  by  institutions  of 
their  investment  securities  Those 
commenters  felt  that  neither  pre- 
acquisition  stress  testing  nor  any 
specific  stress  testing  methodology 
should  be  required  for  individual 
investment  decisions.  Some 
commenters  involved  in  the  use  of 
securities  for  collateral  purposes 
emphasized  the  benefits  of  pre-  and 
post-purchase  stress  testing  of 
individual  securities. 

The  agencies  wish  to  stress  that 
institutions  should  have  policies 
designed  to  meel  the  business  needs  of 
the  institution.  These  policies  should 
specify  the  types  of  market  risk  analyses 
that  should  be  conducted  for  various 
types  of  instruments,  including  that 
conducted  prior  to  their  acquisition  and 
on  an  ongoing  basis.  In  addition, 
policies  should  specify  any  required 
documentation  needed  to  verify  the 
analysis.  Such  analyses  will  vary  with 
the  type  of  investment  instrument. 

As  stated  in  Section  V  of  the  1998 
Statement,  not  all  investment 
instruments  need  to  be  subjected  to  a 
pre-purchase  analysis.  Relatively  simple 
or  standardized  instruments,  the  risks  of 
which  are  well  known  to  the  institution, 
would  likely  require  no  or  significantly 
less  analysis  than  would  more  volatile, 
complex  instruments.  For  relatively 
more  complex  instruments,  less  familiar 
instruments,  and  potentially  volatile 
instruments,  institutions  should  fully 
address  pre-purchase  analysis  in  their 
policies.  In  valuing  such  investments, 
institutions  should  ensure  that  the 
pricing  methodologies  used 
appropriately  consider  all  risks  (for 
example,  caps  and  floors  in  adjustable- 
rate  instruments).  Moreover,  the 
agencies  do  not  believe  that  an 
institution  should  be  prohibited  from 
making  an  investment  based  solely  on 
whether  that  instrument  has  a  high 
price  sensitivity. 

4.  Identification,  Measurement,  and 
Reporting  of  Risks 

Some  commenters  questioned 
whether  proposed  changes  by  the 
agencies  concerning  Schedule  RC-B  of 
the  Consolidated  Reports  of  Condition 
and  Income  ("Call  Reports")  conflicted 
with  the  1998  Statement's  elimination 
of  the  high  risk  test  for  mortgage 


derivative  products.  The  proposed 
changes  to  the  Call  Reports  would 
require  the  disclosure  of  mortgage- 
backed  and  other  securities  whose  price 
volatility  in  response  to  specific  interest 
rate  changes  exceeds  a  specified 
threshold  level.  {See  62  FR  51715. 
October  2.  1997.) 

The  banking  agencies  have  addressed 
the  concerns  presented  in  these 
comments  within  the  normal  process  for 
changing  the  Call  Reports.  For  the  1998 
Call  report  cycle,  there  will  be  no 
changes  to  the  high  risk  test  reporting 
requirement  in  the  Call  Reports.  (The 
above  discussion  is  not  applicable  for 
federal  credit  unions.  Any  changes  to 
the  Call  Report  for  credit  unions  will  be 
made  through  the  normal  process  for 
changing  Call  Reports.) 

5.  Market  Risk 

One  commeuter  suggested  that  the 
agencies  enhance  the  1998  Statement  by 
discussing  and  endorsing  the  concept  of 
total  return.  The  agencies  agree  that  the 
concept  of  total  return  can  be  a  useful 
way  to  analyze  the  risk  and  return 
tradeoffs  for  an  investment.  This  is 
because  the  analysis  does  not  focus 
exclusively  on  the  stated  yield  to 
maturity.  "Total  return  analysis,  which 
includes  income  and  price  changes  over 
a  specified  investment  horizon,  is 
similar  to  stress  test  analysis  since  both 
examine  a  security  under  various 
interest  rate  scenarios.  The  agencies' 
supervisory  emphasis  on  stress  testing 
securities  has.  in  fact,  implicitly 
considered  total  return.  TTierefore,  the 
agencies  endorse  the  use  of  total  return 
analysis  as  a  useful  supplement  to  price 
sensitivity  analysis  for  evaluating  the 
returns  for  an  individual  security,  the 
investment  portfolio,  or  the  entire 
institution. 

6.  Measurement  System 

One  respondent  stated  that  the 
complexity  and  sophistication  of  the 
risk  measurement  system  should  not  be 
a  factor  in  determining  whether  pre-and 
post-acquisition  measurement  of 
interest  rate  risk  should  be  performed  at 
the  individual  investment  level  or  on  an 
institutional  or  portfolio  basis.  The 
agencies  agree  that  this  statement  may 
be  confusing  and  are  amending  the 
Market  Risk  section. 

Regulatory  Procedures. 

Regulatory  Flexibility  Act 

The  Regulator)'  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  final  regulation  may  have  on 
a  substantial  number  of  small  credit 
unions,  defined  as  those  having  less 


than  $1  million  in  assets.  The  NCUA 
Board  has  determined  and  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  imions. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the  final 
Interpretive  Ruling  and  Policy 
Statement  does  not  increase  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and  Budget 
(OMB).  "* 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final 
Interpretive  Ruling  and  Policy 
Statement  applies  directly  only  to 
federal  credit  unions.  NCUA  has 
determined  that  the  final  Interpretive 
Ruling  and  Policy  Statement  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  the  Executive 
Order. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
Congressional  review  of  agency  rules. 
The  reporting  requirement  is  triggered 
in  instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
551.  NCUA  is  currently  awaiting  the 
Office  of  Management  and  Budget's 
(OMB)  decision  on  whether  this  is  a 
major  rule. 

By  the  National  Credit  Union 
Administration  Board  on  April  16,  1998. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  Interpretive  Ruling  and 
Policy  Statement  No.  98-2  is  issued  as 
follows: 

1.  Authority:  12  U.S.C.  1757(7),  1757(8). 
1757(15). 

2.  Interpretive  Ruling  and  Pohcy 
Statement  No.  92-1  (57  FR  22157,  May 
27, 1992)  is  withdrawn. 

3.  Interpretive  Ruling  and  Policy 
Statement  No.  98-2  is  issued  to  read  as 
follows: 

Note:  The  text  of  the  Interpretive  Ruling 
and  Policy  Statement  (IRPS  98-2)  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Tnterpn>tivp  Ruline  and  Pnlicy 
Statement  So  98--2-Su(>€'rvisory  Policy 
Statement  on  Investment  Securities  and 
End-l  spr  Dpri\  aiives  \ctivities 

1.  Purpose 

This  policy  statement  (Statement) 
provides  guidance  to  financial 
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institutions  (institutions)  on  sound 
practices  for  managing  the  rislts  of 
investment  securities  and  end-user 
derivatives  activities. '  The  FFIEC 
agencies — the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  the 
Office  of  the  Comptroller  of  the 
Currency,  the  Office  of  Thrift 
Supervision,  and  the  National  Credit 
Union  Administration — believe  that 
effective  management  of  the  risks 
asso<:iated  with  securities  and  derivative 
Tnstruments  represents  an  essential 
component  of  safe  and  sound  practices 
This  guidance  describes  the  practices 
that  a  prudent  manager  normally  would 
follow  and  is  not  intended  to  be  a 
checklist.  Management  should  establish 
practices  and  maintain  documentation 
appropriate  to  the  institution's 
individual  circumstances,  consistent 
with  this  Statement. 

11.  Scope 

This  guidance  applies  to  all  securities 
in  held-to-maturity  and  available-for- 
sale  accounts  as  defmed  in  the 
Statement  of  Financial  Accounting 
Standards  No  115  (FAS  115).  certificates 
of  deposit  held  for  investment  purposes, 
and  end-user  derivative  contracts  not 
held  in  trading  accounts.  This  guidance 
covers  all  securities  used  for  investment 
purposes,  including:  money  market 
instruments,  fixed-rate  and  floating-rate 
notes  and  bonds,  structured  notes, 
mortgage  pass-through  and  other  asset- 
backed  securities,  and  mortgage- 
derivative  products.  Similarly,  this 
guidance  covers  all  end-user  derivative 
instruments  used  for  nontrading 
purposes,  such  as  swaps,  futures,  and 
options.^  This  Statement  applies  to  all 
federally-insured  commercial  banks, 
savings  banks,  savings  associations,  and 
federally  chartered  credit  unions. 

As  a  matter  of  sound  practice, 
institutions  should  have  programs  to 
manage  the  market,  credit,  liquidity, 
legal,  operational  and  other  risks  of 
investment  securities  and  end-user 
derivatives  activities  (investment 
activities).  While  risk  management 
programs  will  differ  among  institutions, 
there  are  certain  elements  that  are 
fundamental  to  all  sound  risk 
management  programs.  These  elements 
include  board  and  senior  management 
oversight  and  a  comprehensive  risk 
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management  process  that  effectively 
identifies,  measures,  monitors,  and 
controls  risk.  This  Statement  describes 
sound  principles  and  practices  for 
managing  and  controlling  the  risks 
associated  with  investment  activities. 
Institutions  should  fully  understand 
and  effectively  manage  the  risks 
inherent  in  their  investment  activities. 
Failure  to  understand  and  adequately 
manage  the  risks  in  these  areas 
constitutes  an  unsafe  and  unsound 
practice. 

III.  Board  and  Senior  Management 
Oversight 

Board  of  director  and  senior 
management  oversight  is  an  integral  part 
of  an  effective  risk  management 
program.  The  board  of  directors  is 
responsible  for  approving  major  policies 
for  conducting  investment  activities, 
including  the  establishment  of  risk 
limits.  The  board  should  ensure  that 
management  has  the  requisite  skills  to 
manage  the  risks  associated  with  such 
activities.  To  properly  discharge  its 
oversight  responsibilities,  the  board 
should  review  portfolio  activity  and  risk 
levels,  and  require  management  to 
demonstrate  compliance  with  approved 
risk  limits.  Boards  should  have  an 
adequate  understanding  of  investment 
activities.  Boards  that  do  not.  should 
obtain  professional  advice  to  enhance 
its  understanding  of  investment  activity 
oversight,  so  as  to  enable  it  to  meet  its 
responsibilities  under  this  Statement. 

Senior  management  is  responsible  for 
the  daily  management  of  an  institution's 
investments.  Management  should 
establish  and  enforce  policies  and 
procedures  for  conducting  investment 
activities.  Senior  management  should 
have  an  understanding  of  the  nature  and 
level  of  various  risks  involved  in  the 
institution's  investments  and  how  such 
risks  fit  within  the  institution's  overall 
business  strategies.  Management  should 
ensure  that  the  risk  management  process 
is  commensurate  with  the  size,  scope, 
and  complexity  of  the  institution's 
holdings  Management  should  also 
ensure  that  the  responsibilities  for 
managing  investment  activities  are 
properly  segregated  to  maintain 
operational  integrity.  Institutions  with 
significant  investment  activities  should 
ensure  that  back-office,  settlement,  and 
transaction  reconciliation 
responsibilities  are  conducted  and 
managed  by  personnel  who  are 
independent  of  those  initiating  risk 
taking  positions. 

IV.  Risk  Management  Process 

An  effective  risk  management  process 
for  investment  activities  includes:  (1) 
policies,  procedures,  and  limits:  (2)  the 


identification,  measurement,  and 
reporting  of  risk  exposures:  and  (3)  a 
system  of  internal  controls. 

Policies,  Procedures,  and  Limits 

Investment  policies,  procedures,  and 
limits  provide  the  structure  to 
effectively  manage  investment  activities. 
Policies  should  be  consistent  with  the 
organization's  broader  business 
strategies,  capital  adequacy,  technical 
expertise,  and  risk  tolerance.  Policies 
should  identify  relevant  investment 
objectives,  constraints,  and  guidelines 
for  the  acquisition  and  ongoing 
management  of  securities  and  derivative 
instruments.  Potential  investment 
objectives  include:  generating  earnings, 
providing  liquidity,  hedging  risk 
exposures,  taking  risk  positions, 
modifying  and  managing  risk  profiles, 
managing  tax  liabilities,  and  meeting 
pledging  requirements,  if  applicable. 
Policies  should  also  identify  the  risk 
characteristics  of  permissible 
investments  and  should  delineate  clear 
lines  of  responsibility  and  authority  for 
investment  activities. 

An  institution's  management  should 
understand  the  risks  and  cashflow 
characteristics  of  its  investments.  This  is 
particularly  important  for  products  that 
have  unusual,  leveraged,  or  highly 
variable  cashflows.  An  institution 
should  not  acquire  a  material  position 
in  an  instrument  until  senior 
management  and  all  relevant  personnel 
understand  and  can  manage  the  risks 
associated  with  the  product. 

An  institution's  investment  activities 
should  be  fully  integrated  into  any 
institution-wide  risk  limits.  In  so  doing, 
some  institutions  rely  only  on  the 
institution-wide  limits,  while  others 
may  apply  limits  at  the  investment 
portfolio,  sub-portfolio,  or  individual 
instrument  level. 

The  board  and  senior  management 
should  review,  at  least  annually,  the 
appropriateness  of  its  investment 
strategies,  policies,  procedures,  and 
limits. 

Risk  Identification,  Measurement  and 
Reporting 

Institutions  should  ensure  that  they 
identify  and  measure  the  risks 
associated  with  individual  transactions 
prior  to  acquisition  and  periodically 
after  purchase.  This  can  be  done  at  the 
institutional,  portfolio,  or  individual 
instrument  level.  Prudent  management 
of  investment  activities  entails 
examination  of  the  risk  profile  of  a 
particular  investment  in  light  of  its 
impact  on  the  risk  profile  of  the 
institution.  To  the  extent  practicable, 
institutions  should  measure  exposures 
to  each  type  of  risk  and  these 
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measurements  should  be  aggregated  and 
integrated  with  similar  exposures 
arising  from  other  business  activities  to 
obtain  the  institution's  overall  risk 
profile. 

In  measuring  risks,  institutions 
should  conduct  their  own  in-house  pre- 
acquisition  analyses,  or  to  the  extent 
possible,  make  use  of  specific  third 
party  analyses  that  are  independent  of 
the  seller  or  counterparty.  Irrespective 
of  anv  responsibility,  legal  or  otherwise. 
assumed  by  a  dealer,  counterparty,  or 
financial  advisor  regarding  a 
transaction,  the  acquiring  institution  is 
ultimately  responsible  for  the 
appropriate  personnel  understanding 
and  managing  the  risks  of  the 
transaction. 

Reports  to  the  board  of  directors  and 
senior  management  should  summarize 
the  nsks  related  to  the  institution's 
investment  activities  and  should 
address  compliance  with  the  investment 
policy's  objectives,  constraints,  and 
legal  requirements,  including  any 
exceptions  to  established  policies, 
procedures,  and  limits  Reports  to 
management  should  generally  reflect 
more  detail  than  reports  to  the  board  of 
the  institution.  Reporting  should  be 
frequent  enough  to  provide  timely  and 
adequate  information  to  judge  the 
changing  nature  of  the  institution's  risk 
profile  and  to  evaluate  compliance  with 
stated  policy  objectives  and  constraints. 

Internal  Controls 

An  institution's  internal  control 
structure  is  critical  to  the  safe  and 
sound  functioning  of  the  organization 
generally  and  the  management  of 
investment  activities  in  particular.  A 
system  of  internal  controls  promotes 
efficient  operations,  reliable  financial 
and  regulatory  reporting,  and 
compliance  with  relevant  laws, 
regulations,  and  institutional  policies. 
An  effective  system  of  internal  controls 
includes  enforcing  official  lines  of 
authority,  maintaining  appropriate 
separation  of  duties,  and  conducting 
independent  reviews  of  investment 
activities. 

For  institutions  with  significant 
investment  activities,  internal  and 
external  audits  are  integral  to  the 
implementation  of  a  risk  management 
process  to  control  risks  in  investment 
activities.  An  institution  should  conduct 
periodic  independent  reviews  of  its  risk 
management  program  to  ensure  its 
integrity,  accuracy,  and  reasonableness. 
Items  that  should  be  reviewed  include: 

(1)  Compliance  with  and  the 
appropriateness  of  investment  policies, 
procedures,  and  limits; 

(2)  The  appropriateness  of  the 
institution's  risk  measurement  system 


given  the  nature,  scope,  and  complexity 
of  its  activities: 

(3)  The  timeliness,  integrity,  and 
usefulness  of  reports  to  the  board  of 
directors  and  senior  management. 

The  review  should  note  exceptions  to 
policies,  procedures,  and  limits  and 
suggest  corrective  actions.  The  findings 
of  such  reviews  should  be  reported  to 
the  board  and  corrective  actions  taken 
on  a  timely  basis. 

The  accounting  systems  and 
procedures  used  for  public  and 
regulatory  reporting  purposes  are 
criticallv  important  to  the  evaluation  of 
an  organization's  risk  profile  and  the 
assessment  of  its  financial  condition 
and  capital  adequacy.  Accordingly,  an 
institution's  policies  should  provide 
clear  guidelines  regarding  the  reporting 
treatment  for  all  securities  and 
derivatives  holdings  This  treatment 
should  be  consistent  with  the 
organization's  business  objectives, 
generally  accepted  accounting 
principles  (GAAP),  and  regulatory 
reporting  standards. 

V.  The  Risks  of  Investment  Activities 

The  following  discussion  identifies 
particular  sound  practices  for  managing 
the  specific  risks  involved  in  investment 
activities.  In  addition  to  these  sound 
practices,  institutions  should  follow  any 
sf)ecific  guidance  or  requirements  from 
their  primary  supervisor  related  to  these 
activities. 

Market  Risk 

Market  risk  is  the  risk  to  an 
institution's  financial  condition 
resulting  from  adverse  changes  in  the 
value  of  its  holdings  arising  from 
movements  in  interest  rates,  foreign 
exchange  rates,  equity  prices,  or 
commodity  prices.  An  institution's 
exposure  to  market  risk  can  be 
measured  by  assessing  the  effect  of 
changing  rates  and  prices  on  either  the 
earnings  or  economic  value  of  an 
individual  instrument,  a  portfolio,  or 
the  entire  institution.  For  most 
institutions,  the  most  significant  market 
risk  of  investment  activities  is  interest 
rate  risk. 

Investment  activities  may  represent  a 
significant  component  of  an  institution's 
overall  interest  rate  risk  profile.  It  is  a 
sound  practice  for  institutions  to 
manage  interest  rate  risk  on  an 
institution-wide  basis.  This  sound 
practice  includes  monitoring  the  price 
sensitivity  of  the  institution's 
investment  portfolio  (changes  in  the 
investment  portfolio's  value  over 
different  interest  rate/yield  curve 
scenarios).  Consistent  with  agency 
guidance,  institutions  should  specify 
institution-wide  interest  rate  risk  limits 


that  appropriately  account  for  these 
activities  and  the  strength  of  the 
institution's  capital  position.  These 
limits  are  generally  established  for 
economic  value  or  earnings  exposures. 
Institutions  may  find  it  useful  to 
establish  price  sensitivity  limits  on  their 
investment  portfolio  or  on  individual 
securities.  These  sub-institution  limits, 
if  established,  should  also  be  consistent 
with  agency  guidance. 

It  is  a  sound  practice  for  an 
institution's  management  to  fully 
understand  the  market  risks  associated 
with  investment  securities  and 
derivative  instruments  prior  to 
acquisition  and  on  an  ongoing  basis. 
Accordingly,  institutions  should  have 
appropriate  policies  to  ensure  such 
understanding.  In  particular, 
institutions  should  have  policies  that 
specify  the  types  of  market  risk  analyses 
that  should  be  conducted  for  various 
types  or  classes  of  instruments, 
including  that  conducted  prior  to  their 
acquisition  (pre-purchase  analysis)  and 
on  an  ongoing  basis.  Policies  should 
also  specify  any  required 
documentation  needed  to  verify  the 
analysis. 

It  is  expected  that  the  substance  and 
form  of  such  analyses  will  vary  with  the 
type  of  instrument.  Not  all  investment 
instruments  may  need  to  be  subjected  to 
a  pre-purchase  analysis.  Relatively 
simple  or  standardized  instruments,  the 
risks  of  which  are  well  known  to  the 
institution,  would  likely  require  no  or 
significantly  less  analysis  than  would 
more  volatile,  complex  instruments.' 

For  relatively  more  complex 
instruments,  less  familiar  instruments, 
and  potentially  volatile  instruments, 
institutions  should  fully  address  pre- 
purchase  analyses  in  their  policies. 
Price  sensitivity  analysis  is  an  effective 
way  to  perform  the  pre-purchase 
analysis  of  individual  instruments.  For 
example,  a  pre-purchase  analysis  should 
show  the  impact  of  an  immediate 
parallel  shift  in  the  yield  curve  of  plus 
and  minus  100,  200,  and  300  basis 
points.  Where  appropriate,  such 
analysis  should  encompass  a  wider 
range  of  scenarios,  including  non- 
parallel  changes  in  the  yield  curve.  A 
comprehensive  analysis  may  also  take 
into  account  other  relevant  factors,  such 
as  changes  in  interest  rate  volatility  and 
changes  in  credit  spreads. 

When  the  incremental  effect  of  an 
investment  position  is  likely  to  have  a 
significant  effect  on  the  risk  profile  of 
the  institution,  it  is  a  sound  practice  to 
analyze  the  effect  of  such  a  position  on 


'Federal  credit  unions  must  comply  with  the 
investment  monitoring  requirements  of  12  CFR 
703.90.  See62  FR  32989  (June  18.  1997). 
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the  overall  financial  condition  of  the 
institution. 

Accaraleiy  measuring  an  institution's 
market  risk  requires  timely  information 
about  the  current  carrying  and  market 
values  of  its  investments.  Aixordingly. 
institutions  should  have  market  risk 
measurement  systems  commensurate 
with  the  size  and  nature  of  these 
investments.  Institutions  with 
significant  holdings  of  highly  complex 
instruments  should  ensure  that  they 
have  the  means  to  value  their  positions. 
Institutions  employing  internal  models 
should  have  adequate  procedures  to 
validate  the  models  and  to  periodically 
review  all  elements  of  the  modeling 
pri  II, hiding  its  assumptions  and 

ns^  .remeni  let;hniques. 

Management  relying  on  third  parties  for 
market  risk  measurement  systems  and 
analyses  should  ensure  that  they  fully 
understand  the  assumptions  and 
te<:hniques  used. 

Institutions  should  provide  reports  to 
their  boards  on  the  market  risk 
exposures  of  their  investments  on  a 
regular  basis  To  do  so.  the  institution 
may  report  the  market  risk  exposure  of 
the  whole  institution.  Alternatively. 
reports  should  contain  evaluations  that 
MWM  trends  in  aggregate  market  risk 
exposure  and  the  pMjrfomiance  of 
portfolios  in  terms  of  established 
objectives  and  risk  constraints.  They 
also  should  identify  compliance  with 
board  approved  limits  and  identify  any 
exceptions  to  established  standards. 
Institutions  should  have  mechanisms  to 
detect  and  adequately  address 
e\  to  limits  and  guidelines. 

M.I     ,.      "lit  reports  on  market  risk 
should  appropriately  address  potential 
exposures  to  yield  curve  changes  and 
other  factors  pertinent  to  the 
institution's  holdings. 

Credit  Risk 

Broadly  defined,  credit  risk  is  the  risk 
that  an  issuer  or  counterparty  will  fail 
to  perform  on  an  obligation  to  the 
institution.  For  many  financial 
institutions,  credit  risk  in  the 
in  rtfolio  may  be  low  relative 

to  such  as  lending 

However,  this  risk,  as  with  any  other 
risk,  should  be  effectively  identified, 
measured,  monitored,  and  controlled 

An  institution  should  not  acquire 
investments  or  enter  into  derivative 
contracis  without  assessing  the 
creditworthiness  of  the  issuer  or 
counterparty  The  credit  risk  arising 
from  these  positions  should  be 
incorporated  into  the  overall  credit  risk 
profile  of  the  institution  as 
comprehensively  as  pr 
Institutions  are  legali>       ,         i  to  meet 
certain  quality  standards  (i.e.. 


investment  grade)  for  security 
purchases.  Many  institutions  maintain 
and  update  ratings  reports  from  one  of 
the  major  rating  services.  For  non-rated 
securities,  institutions  should  establish 
guidelines  to  ensure  that  the  securities 
meet  legal  requirements  and  that  the 
institution  fully  understands  the  risk 
involved.  Institutions  should  establish 
limits  on  individual  counterparty 
exposures.  Policies  should  also  provide 
credit  risk  and  concentration  limits. 
Such  limits  may  define  concentrations 
relating  to  a  single  or  related  issuer  or 
counterparty,  a  geographical  area,  or 
obligations  with  similar  characteristics. 

In  managing  credit  risk,  institutions 
should  consider  settlement  and  pre- 
settlement  credit  risk.  These  risks  are 
the  possibility  that  a  counterparty  will 
fail  to  honor  its  obligation  at  or  before 
the  time  of  settlement.  The  selection  of 
dealers,  investment  bankers,  and 
brokers  >s  particularly  important  in 
effectively  managing  these  risks.  The 
approval  process  should  include  a 
review  of  each  firm's  financial 
statements  and  an  evaluation  of  its 
ability  to  honor  its  commitments.  An 
inquiry  into  the  general  reputation  of 
the  dealer  is  also  appropriate.  This 
includes  review  of  information  from 
state  or  federal  securities  regulators  and 
industry  self-regulatory  organizations 
such  as  the  National  Association  of 
Securities  Dealers  concerning  any 
formal  enforcement  actions  against  the 
dealer,  its  affiliates,  or  associated 
personnel. 

The  board  of  directors  is  responsible 
for  supervision  and  oversight  of 
investment  portfolio  and  end-user 
derivatives  activities,  including  the 
approval  and  periodic  review  of  policies 
that  govern  relationships  with  securities 
dealers. 

Sound  credit  risk  management 
requires  that  credit  limits  be  developed 
by  personnel  who  are  as  independent  as 
practicable  of  the  acquisition  function. 
In  authorizing  issuer  and  counterparty 
credit  lines,  these  personnel  should  use 
standards  that  are  consistent  with  those 
used  for  other  activities  conducted 
within  the  institution  and  with  the 
organization's  over-all  policies  and 
consolidated  exposures. 

Liquidity  Risk 

Liquidity  risk  is  the  risk  that  an 
institution  cannot  easily  sell,  unwind, 
or  offset  a  particular  position  at  a  fair 
price  because  of  inadequate  market 
depth.  In  specifying  permissible 
instruments  for  accomplishing 
established  objectives,  institutions 
should  ensure  that  they  take  into 
account  the  liquidity  of  the  market  for 
those  instruments  and  the  effect  that 


such  characteristics  have  on  achieving 
their  objectives.  The  liquidity  of  certain 
types  of  instruments  may  make  them 
inappropriate  for  certain  objectives. 
Institutions  should  ensure  that  they 
consider  the  effects  that  market  risk  can 
have  on  the  liquidity  of  different  types 
of  instruments  under  various  scenarios. 
Accordingly,  institutions  should 
articulate  clearly  the  liquidity 
characteristics  of  instruments  to  be  used 
in  accomplishing  institutional 
objectives. 

Complex  and  illiquid  instruments  can 
often  involve  greater  risk  than  actively 
traded,  more  liquid  securities. 
Oftentimes,  this  higher  potential  risk 
arising  from  illiquidity  is  not  captured 
by  standardized  financial  modeling 
techniques.  Such  risk  is  particularly 
acute  for  instruments  that  are  highly 
leveraged  or  that  are  designed  to  benefit 
from  specific,  narrowly  defined  market 
shifts.  If  market  prices  or  rates  do  not 
move  as  expected,  the  demand  for  such 
instruments  can  evaporate,  decreasing 
the  market  value  of  the  instrument 
below  the  modeled  value. 

Operational  (Transaction)  Risk 

Operational  (transaction)  risk  is  the 
risk  that  deficiencies  in  information 
systems  or  internal  controls  will  result 
in  unexpected  loss.  Sources  of  operating 
risk  include  inadequate  procedures, 
human  error,  system  failure,  or  fraud. 
Inaccurately  assessing  or  controlling 
operating  risks  is  one  of  the  more  likely 
sources  of  problems  facing  institutions 
involved  in  investment  activities. 

Effective  internal  controls  are  the  first 
line  of  defense  in  controlling  the 
operating  risks  involved  in  an 
institution's  investment  activities.  Of 
particular  importance  are  internal 
controls  that  ensure  the  separation  of 
duties  and  supervision  of  persons 
executing  transactions  from  those 
responsible  for  processing  contracts, 
confirming  transactions,  controlling 
various  clearing  accounts,  preparing  or 
posting  the  accounting  entries, 
approving  the  accounting  methodology 
or  entries,  and  performing  revaluations. 

Consistent  with  the  operational 
support  of  other  activities  within  the 
financial  institution,  securities 
operations  should  be  as  independent  as 
practicable  from  business  units. 
Adequate  resources  should  be  devoted, 
such  that  systems  and  capacity  are 
commensurate  with  the  size  and 
complexity  of  the  institution's 
inyestment  activities.  Effective  risk 
management  should  also  include,  at 
least,  the  following: 

Valuation.  Procedures  should  ensure 
independent  portfolio  pricing.  For 
thinly  traded  or  illiquid  securities. 
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completely  independent  pricing  may  be 
difficult  to  obtain.  In  such  cases, 
operational  units  may  need  to  use  prices 
provided  by  the  portfolio  manager.  For 
unique  instruments  where  the  pricing  is 
being  provided  by  a  single  source  (e.g., 
the  dealer  providing  the  instrument), 
the  institution  should  review  and 
understand  the  assumptions  used  to 
price  the  instrument. 

Personnel.  The  increasingly  complex 
nature  of  securities  available  in  the 
marketplace  makes  it  important  that 
operational  personnel  have  strong 
technical  skills.  This  will  enable  them 
to  better  understand  the  complex 
financial  structures  of  some  investment 
instruments. 

Documentation.  Institutions  should 
clearly  define  documentation 
requirements  for  securities  transactions, 
saving  and  safeguarding  important 
documents,  as  well  as  maintaining 
possession  and  control  of  instruments 
purchased. 

An  institution's  policies  should  also 
provide  guidelines  for  conflicts  of 
interest  for  employees  who  are  directly 
involved  in  purchasing  and  selling 
securities  for  the  institution  from 
securities  dealers.  These  guidelines 
should  ensure  that  all  directors,  officers, 
and  employees  act  in  the  best  interest  of 
the  institution.  The  board  may  wish  to 
adopt  policies  prohibiting  these 
employees  from  engaging  in  personal 
securities  transactions  with  these  same 
securities  firms  without  specific  prior 
board  approval.  The  board  may  also 
wish  to  adopt  a  policy  applicable  to 
directors,  officers,  and  employees 
restricting  or  prohibiting  the  receipt  of 
gifts,  gratuities,  or  travel  expenses  from 
approved  securities  dealer  firms  and 
their  representatives. 

Legal  Risk 

Legal  risk  is  the  risk  that  contracts  are 
not  legally  enforceable  or  documented 
correctly.  Institutions  should  adequately 
evaluate  the  enforceability  of  its 
agreements  before  individual 
transactions  are  consummated. 
Institutions  should  also  ensure  that  the 
counterparty  has  authority  to  enter  into 
the  transaction  and  that  the  terms  of  the 
agreement  are  legally  enforceable. 
Institutions  should  further  ascertain  that 
netting  agreements  are  adequately 
documented,  executed  properly,  and  are 
enforceable  in  all  relevant  jurisdictions. 
Institutions  should  have  knowledge  of 
relevant  tax  laws  and  interpretations 
governing  the  use  of  these  instruments. 
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NATIONAL  CREDIT  UNION 

ADMINISTRATION 

12CFR  Parts  703  and  704 

Investment  and  Deposit  Activities, 
Corporate  Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

summary:  NCUA  is  adopting  as  final  the 
interim  final  amendments  to  the 
investment  regulation  as  issued  last 
year.  The  final  amendments  revise  the 
broker-dealer  and  safekeeping 
provisions.  NCUA  is  also  deleting  the 
references  to  the  High  Risk  Securities 
Test  for  CMOs/REMICs  in  its  regulations 
on  investments  and  corporate  credit 
unions.  These  amendments  will  clarify 
certain  procedures  related  to  credit 
unions'  involvement  with  broker- 
dealers  and  safekeeping  of  securities. 
DATES:  The  interim  final  amendments 
published  at  62  FR  64146  are  adopted 
as  final  effective  May  1,  1998. 
Amendments  in  this  rule  to  part  703  are 
effective  October  1.  1998.  Amendments 
in  this  rule  to  pert  704  are  effective  May 
1, 1998. 

ADDRESSES:  National  Credit  Union 
Adm. lustration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Gordon,  be:..-:  investment 
OfTicer,  Office  of  Investment  Services, 
(703)  518-6620  or  Kim  Iverson  (Program 
Officer),  Office  of  Examination  and 
Insurance (703) 518-6360, or  at  the 
ahovo  address 
SUPPLEMENTARY  INFORMATION: 

.\.  Inlpnm  i  inal  Kuh' 

On  November  24,  1997,  NCUA  issued 
an  interim  final  rule  that  made 
substantive  revisions  and  technical 
changes  to  part  703.  62  FR  64146, 
December  4,  1997.  NCUA  received 
eleven  comment  letters,  three  from  trade 
associations,  two  from  credit  union 
leagues,  three  from  federal  credit 
unions,  two  from  corporate  credit 
unions,  and  one  from  a  state-chartered 
credit  union.  Five  commenters 
supported  the  technical  changes  and 
offered  no  other  comments.  The 
remaining  six  had  specific  comments,  as 
discussed  below. 

The  interim  final  rule  amended 
§  703.50  to  state  that  a  federal  credit 
union  may  use  a  third  party  that  is  not 
rregistered  with  the  Securities  and 
Exchange  Commission  (SEC)  or  is  not  a 
federally  regulated  depository 
institution  to  purchase  a  certificate  of 
deposit  (CD)  as  long  as  the  credit  union 
purchases  the  CD  directly  from  a  bank, 


credit  union,  or  other  depository 
institution.  One  commenter  requested 
clarification  that  wiring  funds  to  a 
correspondent  bank  for  further  credit  to 
the  issuing  institution  is  an  acceptable 
practice.  Another  suggested  that  the  rule 
should  simply  state  whether  credit 
unions  are  prohibited  from  using  third- 
parties,  passing  their  funds  through 
third  parties,  or  passing  funds  through 
xmregistered  brokers.  Another 
commenter  suggested  the  reason  for  the 
amendment  was  that  entities  that  sell 
only  CDs  are  not  usually  subject  to 
comprehensive  regulatory  oversight, 
and  NCUA  should  not  inadvertently 
force  credit  unions  to  stop  buying  CDs 
from  legitimate,  regulated  CD  brokers 
(banks  and  registered  broker-dealers). 

NCUA  wishes  to  clarify  that  it  is 
permissible  to  send  funds  to  an  agent 
depository  institution  either  of  the 
credit  union  (credit  union's 
correspondent)  or  of  the  issuing 
depository  institution  (issuer's 
correspondent)  for  credit  to  an  issuing 
depository  institution  (issuer).  For 
example,  a  credit  union  can  send  its 
funds  directly  to  the  issuer's 
correspondent.  Alternatively,  it  is 
permissible  for  a  credit  union  to  send 
funds  to  its  correspondent  and  this 
correspondent  can  send  those  funds  to 
the  issuer's  correspondent  or  the  issuer. 
A  federal  credit  union  may  not  wire,  or 
send  in  any  manner,  funds  to  an  agent 
depository  institution  of  an  unregistered 
entity  to  purchase  a  CD.  The  account 
relationship  must  be  directly  with  the 
issuer  unless  the  credit  union  is  using 
a  broker-dealer  that  is  SEC-registered  or 
is  a  federally  regulated  depository 
institution.  NCUA  believes  that  the 
amendment  made  by  the  interim  final 
rule  is  sufficiently  clear  in  this  area  and 
is  not  making  additional  changes  to  the 
provision  in  this  final  rule. 

This  interim  final  rule  also 
established  that  a  credit  union  may 
safekeep  securities  with  a  selling  broker- 
dealer  as  long  as  the  safekeeper  used  by 
the  broker-dealer  is  regulated  by  the 
SEC.  Two  commenters  suggested  that 
the  preamble  recommend  that  a 
safekeeping  agreement  prohibit  a  third 
party  from  pledging  or  lending  the 
credit  union's  securities  without  notice 
of  each  specific  transaction.  Without 
notice  of  each  specific  transaction,  the 
credit  union  would  have  an  unknowm 
counterparty  exposure.  The  NCUA 
Board  agrees  it  is  a  sound  business 
practice  for  every  credit  union  to 
carefully  read  and  understand  the 
details  of  any  agreement  it  enters  into 
and  encourages  credit  unions  to  do  so. 
In  the  absence  of  a  delegation  of 
authority,  a  credit  union  must 
specifically  authorize  any  actions  its 
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broker-dealer  may  take  with  its 
securities  (purchases,  sales,  pledges, 
securities  lending,  etc  ),  and  must  not 
sign  an  account  agreement  with  a 
broker-dealer  that  permits  the  broker- 
dealer  to  take  any  action  with  its 
securities  without  the  credit  union's 
consent  and  knowledge  The  credit 
union  must  participate  in  the  monetary 
gains  derived  from  such  actions 

The  interim  final  rule  also  clarified 
that  the  requirement  to  obtain  two  price 
quotes  prior  to  purchasing  a  security 
does  not  apply  to  new  issues  issued  at 
original  issue  discount,  in  addition  to 
those  issued  at  par.  Two  commenters 
suggested  that  the  preamble  encourage 
credit  unions  to  compare  prices 
regardless  of  whether  new  issue 
securities  are  offered  at  par  or  at 
discount.  The  commenters  believe 
securities  pun.hase  decisions  should  be 
made  within  the  context  of  how  they 
compare  to  similar  Treasury  secunties. 

In  the  interim  final  rule,  the  original 
issue  discount  securities  that  NCUA  was 
primarily  concerned  with  were  Treasury 
securities  Credit  unions  certainly 
should  consider  whether  other 
securities  sold  at  original  issue  discount 
compare  to  similar  Treasurys.  NCUA 
encourages  price  comparisons  to 
comparable  Treasurys  even  for  new 
issues  issued  at  original  issue  discount 
or  at  par 

Two  commenters  requested  that 
NCUA  clarify  the  applu;ability  of 
Section  703  60(d)  to  CDs.  That  provision 
requires  a  credit  union  to  obtain  and 
reconcile  monthly  a  statement  of 
purchased  investments  and  repurchase 
collateral  held  in  safekeeping.  The 
commenters  were  concerned  about  CD 
investments,  since  monthly  safekeeping 
statements  are  generally  not  received 
from  depository  institutions.  The  NCUA 
Board  wishes  to  clanfy  that  this 
requirement  does  not  apply  to  CDs 
where  the  credit  union  has  made  the 
investment  (deposit)  directly  with  the 
depository  institution  and  where  there 
is  no  third  party  safekeeping  of  the  CD. 

in  summary,  the  NCUA  Board  is 
adopting  the  interim  final  amendments 
in  final,  without  any  changes. 

B.  Deletion  of  MDP  High  Risk  TesU 

NCUA  is  deleting  the  requirements 
regarding  mortgage  derivative  product 
(MDP)  high  risk  tests  in  parts  703  and 
704.  NCUA  no  longer  believes  that  the 
pass/fail  criteria  of  the  high  risk  tests  as 
applied  to  specific  instruments  are 
necessary  to  constitute  effective 
monitoring  of  investment  activities.  The 
rescission  of  the  high  risk  tests  as  a 
constraint  on  a  credit  union's 
investment  activities  does  not  signal 
that  MDPs  with  high  levels  of  price  risk 


are  either  appropriate  or  inappropriate 
investments.  NCUA  continues  to  believe 
that  the  stress  testing  of  MDP 
investments,  as  well  as  other 
investments,  is  prudent  and  has 
significant  value  for  risk  management 
purposes. 

An  effective  risk  management  process, 
through  which  an  institution  identifies, 
measures,  monitors,  and  controls  the 
risks  of  all  its  investment  activities, 
provides  a  better  framework.  Whether  a 
security.  MDP  or  others,  is  an 
appropriate  investment  depends  upon  a 
variety  of  factors,  including  the  credit 
union's  capital  level,  the  security's 
impact  on  the  aggregate  risk  of  the 
portfolio,  and  management's  ability  to 
measure  and  manage  risk.  Credit  unions 
should  employ  valuation  methodologies 
that  take  into  account  all  of  the  risk 
elements  necessary  to  price  these 
investments. 

For  natural  person  federal  credit 
unions  that  purchase  securities  having 
certain  characteristics,  as  defined  in 
paragraph  703.90(b).  in  an  amount 
exceeding  the  credit  union's  net  capital. 
part  703  requires  a  reasonable  and 
supportable  estimate  of  the  potential 
impact  of  an  immediate  and  sustained 
parallel  shift  in  market  interest  rates  of 
plus  and  minus  300  basis  points. 

Part  704  requires  corporate  credit 
unions  to  subject  all  their  assets  and 
liabilities  to  a  300  basis  point 
instantaneous,  parallel,  and  sustained 
shock  in  interest  rates  for  purposes  of 
generating  "net  economic  value  "  (NEV) 
volatility  measures  Proper  NEV 
calculations  will  capture  the  risk  of  the 
underlying  cash-flows  and  their 
corresponding  price  sensitivity. 

C.  Corrections 

Section  703.50(b)(2)  of  the  current 
rule  refers  to  the  North  American  State 
Administrators  Association.  The  correct 
reference  is  the  North  American 
Securities  Administrators  Association 
and  the  final  amendments  reflect  the 
proper  terminology. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  tu 
describe  any  significant  economic 
impact  any  final  regulation  may  have  on 
a  substantial  number  of  small  credit 
unions,  defined  as  those  having  less 
than  $1  million  in  assets.  The  NCUA 
Board  has  determined  and  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 


Paperwork  Reduction  Act 

NCUA  has  determined  that  the  final 
amendments  do  not  increase  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and  Budget 
(OMB). 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final  rule 
applies  directly  only  to  federal  credit 
unions.  NCUA  has  determined  that  the 
final  rule  does  not  constitute  a 
"significant  regulatory  action"  for 
purposes  of  the  Executive  Order. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules. 
The  reporting  requirement  is  triggered 
in  instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
551.  NCUA  is  currently  awaiting  the 
Office  of  Management  and  Budget's 
decision  on  whether  this  is  a  major  rule. 

List  of  SutM'<  !^ 

12  CFR  Part  703 

Credit  unions,  Investments,  Reporting 
and  recordkeeping  requirements. 

12  CFR  Part  704 

Credit  union,  Reporting  and 
recordkeeping  requirements. 

The  National  Credit  Union 
Administration  Board  approved  the 
final  amendments  to  Part  703  and  Part 
704  on  April  16,  1998  and  approved  as 
final  the  interim  final  amendments  to 
Part  703  on  April  22,  1998. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly  NCUA  adopts  the  interim 
final  rule  amending  12  CFR  part  703 
which  was  published  at  62  FR  64146  on 
December  4,  1997,  as  a  final  rule 
without  change  and  amends  12  CFR 
parts  703  and  704  as  follows: 

PART  703     INVESTMENT  AND 
DEPOSIT  ACTIVITIES 

1.  The  authority  citation  for  part  703 
continues  to  read  as  follows: 

Authority:  12  U.S  C.  1757(7),  1757(8). 
1757(15). 


'03  30 


Amenoed' 


2.  Section  703.30  is  amended  by 
removing  paragraph  (g)  and 
redesignating  paragraphs  (h),  (i),  (j),  (k), 


Federal  Register 'Vol    63,  No,  84 'Fridav,  Mav  •:     IQop 


0' 


and  (1)  as  paragraphs  (g),  (h).  (i),  (j),  and 
(k). 

3.  Section  703.50  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  703.50    What  rules  govern  my  dealings 
with  entities  >  use  to  purchase  and  sell 
Investments  ("broker-dealers  )? 

***** 

(b)«  •  • 

(2)  Information  available  from  state  or 
federal  securities  regulators  and 
securities  industry'  self- regulatory 
organizations,  such  as  the  National 
Association  of  Securities  Dealers  and 
the  North  American  Securities 
Administrators  Association,  about  any 
enforcement  actions  against  the  broker- 
dealer,  its  affiliates,  or  associated 
personnel. 
***** 

4.  Section  703.100  is  amended  by 

revising  paragraph  fe|  to  read  as  follows: 

§  703. 1 00     What  investments  and 
Investment  activities  are  permissible  fo' 
me? 

*         *         *         *         * 

(e)  You  may  invest  in  fixed  or  variable 
rate  CMOs/REMICs. 

***** 

5.  Section  703.130  is  revised  to  read 
as  follows: 

§703.130     May  I  continue  to  hold 
Investments  purchased  before  January  1, 
1998,  that  will  be  Impermissible  atler  that 
date? 

(a)  Subject  to  safety  and  soundness 
considerations,  you  may  hold  a  CMO/ 
REMIC  residual.  SMBS,  or  zero  coupon 
security  with  a  maturity  greater  than  10 
years,  if  you  purchased  the  investment: 

(1)  Before  December  2,  1991;  or 

(2)  On  or  after  December  2,  1991,  but 
before  January  1,  1998,  if  for  the 
purpose  of  reducing  interest  rate  ri<;k 
and  you  meet  the  following: 

(i)  You  have  a  monitoring  and 
reporting  system  in  place  that  provideb 
the  documentation  necessary  to  evaluate 
the  expected  and  actual  performance  of 
the  investment  under  different  interest 
rate  scenarios: 

(ii)  You  use  the  monitoring  and 
reporting  system  to  conduct  and 
document  an  analysis  that  shows,  before 
purchase,  that  the  proposed  investment 
will  reduce  your  interest  rate  risk; 

(iii)  After  purchase,  you  evaluate  the 
investment  at  least  quarterly  to 
determine  whether  or  not  it  actually  has 
reduced  your  interest  rate  risk;  and 

(iv)  You  classify  the  investment  as 
either  trading  or  available-for-sale. 

(b)  All  grandfathered  investments  are 
subject  to  the  valuation  and  monitoring 
requirements  of  §§  703.70,  703.80,  and 
703.90. 


PART  704— CORPORATE  CREDIT 

UNIONS 

6.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757(7),  1757(8), 
1757(15). 

7.  Section  704.5  is  amended  by 
revising  paragraph  (c)(6)  to  read  as 
follows: 

§  704.5     Investments. 

«  «  «  •  « 

(6)  CMOs/REMICs. 


Appendix  B  to  Part  704 — [Amendedl 

8.  Appendix  B  to  part  704  is  amended 
as  follows: 

a.  A  heading  is  added  to  the  beginning 
of  the  Appendix;  and 

b.  In  Part  I  paragraph  (c)(6)  is  removed 
and  paragraphs  (c)(7)  through  (c)(9)  are 
redesignated  as  paragraphs  (c)(6) 
through  (c)(8);  and 

c.  In  Part  II  paragraph  (c)(6)  is 
removed  and  paragraphs  (c)(7)  and  (c)(8) 
are  redesignated  as  paragraphs  (c)(6) 
and  (c)(7). 

The  addition  reads  as  follow;- 

.Appendix  B  to  Part  704 — Fxpandpd 
Authorities  and  Requirements 

*  «  *  *  * 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  529 

Certain  Other  Dosage  Fornn  New 
Animal  Drugs;  Isoflurane 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Marsam  Pharmaceuticals,  Inc.  The 
ANADA  provides  for  inhalational  use  of 
isoflurane  LISP  for  induction  and 
maintenance  of  general  anesthesia  in 
horses  and  dogs. 
EFFECTIVE  DATE:  May  1,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonr.ip  W   Ljther  Center  for  Veterinary 
MediLine   HFV-102),  Food  and  Drug 
Adnunislration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209. 


SUPPLEMENTARY  INFORMATION:  Marsam 
Pharmaceuticals,  Inc.,  Bldg.  31,  24 
Olney  Ave.,  Cherry  Hill,  NJ  08034,  filed 
ANADA  200-187  that  provides  for 
inhalational  use  of  isoflurane  USP  for 
induction  and  maintenance  of  general 
anesthesia  in  horses  and  dogs.  The  drug 
is  limited  to  use  by  or  on  the  order  of 
a  licensed  veterinarian. 

Approval  of  ANADA  200-187  for 
Marsam  Pharmaceuticals,  Inc.'s, 
isoflurane  is  as  a  generic  copy  of 
Ohmeda  Pharmaceutical  Product's 
NADA  135-773  AErrane*'  (isoflurane, 
USP).  The  ANADA  is  approved  as  of 
February  11,  1998,  and  the  regulations 
are  amended  in  21  CFR  529.1186(b)  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  addition.  Marsam  Pharmaceuticals. 
Inc.,  has  not  been  previously  listed  in 
§  510.600  (21  CFR  510.600)  as  sponsor 
of  an  approved  application.  The 
regulations  are  amended  in 
§  510.600(c)(1)  and  (c)(2)  to  reflect  the 
new  sponsor. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 

20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Pariclawn  Dr., 
rm.  1-23,  Rockville,  MD  20855,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sub^ts 

21  CFR  Part  510 

Administrative  practice  ind 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  529  are  amended  as 
fnljnut; 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 


1 ' 


■ind  Regulation^ 


Authority:  21  U  S  C.  321.  331.  351.352. 
353.  360b,  371.  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c:)(l)  by 
alphabetically  adding  an  entry  for 


"Marsam  Pharmaceuticals.  Inc.."  and  in 
the  table  in  paragraph  (c)(2)  by 
numerically  adding  an  entry  for 
"000209"  to  read  as  follows: 


§510  60 

apt-  ca: 
•  • 

(0   • 

(1)  • 


N3n«s   addresses,  and  d'uq 
:)df">  ''  sjjO"so's  d'  approved 


Firm  name  and  address 


Drug  labeler  code 


Marsam  Pharmaceuticals.  Inc.  BIdg.  31.       000209 
24  OIney  Ave  .  Cherry  Hill.  HJ  08034 


{2)*  •  • 


Drug  labeler  code 

Firm  name  and  address 

•  • 

000209 

•  • 

,                                   •                                   •                                   •                                   • 

Marsam  Pharmaceuticals.  Inc..  BWg.  31.  24  Oney  Ave..  Cherry  Hill.  NJ  08034. 

•                                                                         •                                                                         •                               .                                        •                                                                         • 

PART  529— CERTAIN  OTHER  DOSAGE 

FOPM  '.     A    •  N  M  \L  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  21  U  S.C.  360b 

2.  Section  529.1186  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  529.1 18«     Isoflurane 

•  •  •  ■  • 

(b)  Sponsors.  See  Nos.  000074. 
000209,  010019,  012164. and  059258  in 
S  5 10.600(c)  of  this  chapter. 

•  •  •  •  • 

Dated:  April  22,  1998. 
Stephen  F.  Sundlof. 

Dtmtor,  Ctrnlerfor  Veterinary  Medicine 
(FR  Dot    98-1 1685  Filed  4-30-98;  8:45  ami 
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DEPAurMFNT  OF  HEALTH  AND 

HUMAN    .fcRVlCES 

Food  and  Drug  Adnninistratlon 

21  CFR  Parts  522  and  556 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 
Spectlnomycin  Solution 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pharmacia 
k  Upjohn  Co.  The  NADA  provides  for 
veterinary  prescription  use  of 
spectinomycin  solution  as  a 
subcutaneous  injection  in  cattle  for 
treatment  of  bovine  respiratory  disease. 

EFFECTIVE  DATE:  Mav  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  K.  Haibel.  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug  ' 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1644. 
SUPPLEMENTARY  INFORMATION:  Pharmacia 

4  Upiohn  Co..  7000  Portage  Rd.. 
Kalamazoo.  MI  49001-0199.  filed 
NADA  141-077  that  provides  for 
veterinary  prescription  use  of  Adspec^"^ 
(spectinomycin)  sterile  solution  for 
cattle,  by  subcutaneous  injection  in  the 
neck,  for  treatment  of  bovine  respiratory 
disease  (pneumonia)  associated  with 
Pasteiirella  haemolytica.  P.  multocida, 
and  Haemophilus  somnus.  The  NADA 
is  approved  as  of  January  28,  1998,  and 
the  regulations  are  amended  by  adding 

5  522.2121  (21  CFR  522.2121)  to  reflect 
the  approval. 

A  tolerance  for  residues  of 
spectinomycin  in  edible  tissues  of  cattle 
has  not  been  previously  established. 
The  regulations  are  amended  in  21  CFR 
556. 6(X)  to  provide  a  tolerance  for 
spectinomycin  residues  in  cattle  kidney 
(target  tissue)  and  in  cattle  muscle. 


FDA  is  also  amending  the  regulations 
to  provide  for  the  acceptable  daily 
intake  (ADI)  for  total  residues  of 
spectinomycin.  The  ADI  is  the  amount 
of  total  drug  residue  that  can  be 
consumed  by  humans  every  day. 
Previously,  Ft)A  had  provided  for  safe 
concentrations,  which  represent  the  ADI 
corrected  for  consumption.  The  safe 
concentrations  were  confusing  because 
few  individuals  understood  the 
relationship  between  safe  concentration, 
a  value  representing  total  residues,  and 
tolerance,  the  part  of  the  drug  residue  in 
a  given  tissue  that  is  detected  by  an 
analytical  method.  To  eliminate  this 
confusion.  FDA  is  codifying  the  ADI. 

Also,  the  heading  of  §  522.2120 
Spectinomycin  injection  (21  CFR 
522.2120)  is  revised  to  "§  522.2120 
Spectinomycin  dihydrochloride 
injection"  to  clarify  the  difference 
between  §  522.2120  and  §  522.2121 
Spectinomycin  sulfate  solution. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.1  l(e)(2)(ii)  (21 
CFR  514.1  l(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
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Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  January  28, 1998, 
because  the  application  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved,  studies  of  animal 
safety  or,  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequi valence  or  residue 
studies)  required  for  approval  and 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

1  ist  of  Subjects 
21  LFR  Part  522 

Animal  drugs. 

2  J  CFR  Part  556 

Animal  drugs,  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  £md  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follov^-s- 

PART  522— IMPLANTATION  OR  " 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  .S22  continues  to  read  as  follows: 

Authority  21  U  S  C  360b. 

§522.2120     [Amended] 

2.  Section  522.2120  Spectinomycin 
injection  is  amended  by  revising  the 
heading  to  read  "Spectinomycin 
dihydrochloride  injection." 

3.  Section  S22  2121  is  added  to  read 
as  follows: 

§522.2121     Spectinomycin  sulfate  solution 

(a)  Specifications.  Each  milliliter  of 
sterile  aqueous  solution  contains 
spectinomycin  sulfate  tetrahydrate 
equivalent  to  100  milligrams  of 
spectinomycin. 

(b)  Sponsor.  See  000009  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.600 
of  this  chapter. 


(d)  Conditions  of  use — (1)  Cattle — (i) 
Dose.  10  to  15  milligrams  per  kilogram 
of  body  weight,  at  24-hour  intervals  for 
3  to  5  consecutive  days. 

(ii)  Indications  for  use.  For  the 
treatment  of  bovine  respiratory  disease 
(pneumonia)  associated  with  Pasteurella 
haemolytica,  P.  multocida,  and 
Haemophilus  somnus. 

(iii)  Limitations.  For  subcutaneous 
injection  in  the  neck.  Do  not  inject  more 
than  50  milliliters  at  each  site.  Do  not 
slaughter  within  11  days  of  last 
treatment.  Do  not  use  in  female  dairy 
cattle  20  months  of  age  or  older.  Use  in 
this  class  of  cattle  may  cause  residues  in 
milk.  A  withdrawal  period  has  not  been 
established  for  this  product  in  pre- 
ruminating  calves.  Do  not  use  in  calves 
to  be  processed  for  veal.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

f2]  (Reserved' 

PART  556-TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

4.  The  authority  citation  for  21  CFR 
part  =^5B  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b,  371. 

5.  Section  556.600  is  revised  to  read 

fl«  fnllow*' 

§556.600     Spectinomycin. 

(a)  Acceptible  daily  intake  (ADI).  The 
ADI  for  total  residues  of  spectinomycin 
is  25  micrograms  per  kilogram  of  body 
weight  per  day. 

(b)  Chickens  and  turkeys.  A  tolerance 
of  0.1  part  per  million  (ppm)  for 
negligible  residues  of  spectinomycin  in 
uncooked  edible  tissues  of  chickens  and 
turkeys  is  established. 

(c)  Cattle.  A  tolerance  of  4  ppm  for 
parent  spectinomycin  (marker  residue) 
in  kidney  (target  tissue)  is  established. 
A  tolerance  of  0.4  ppm  for  parent 
spectinomycin  in  cattle  muscle  is 
established. 

Dated:  April  22,  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
•PR  Doc  98-11686  Filed  4-30-98:  8:45  am) 

BILLING  CODE  41«M)1-F 


DEPARTMENT  OF  STATE 

22  CFR  Pan  41 
[Public  Notice  2793] 

Documentation  of  Nonimmigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended — Fees  tor 
Application  and  Issuance  of 
Nonimmigrant  Visas 

agency:  Department  of  State. 


Nt :  rmation:  Section  2 
iu3-j"<  ui  October  7,  1997. 


action:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  results  from  a  recent 

:  Hiuiment  to  the  law.  It  f>ermits  the 
S>ecretary  of  State  to  waive  the  visa  fees 
for  a  nonimmigrant  alien  who  will  be 
engaged  in  charitable  activities  in  the 
United  States,  subject  to  criteria  the 
Secretary  sets  up.  This  provision 
became  effective  on  the  date  of 
enactment.  This  rule  implements  that 
amendment. 

DA^ES:  This  interim  rule  is  effective  May 
i,  1^98.  Written  comments  are  invited 
and  must  be  received  on  or  before  June 
30,  1998. 

ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Chief. 
Legislation  and  Regulations  Division. 
Visa  Services.  Department  of  State. 
Washington,  D.C.  20520-0106. 
FOR  FURTHER  INFORM  A 'ON  CONTACT:  H. 

Edward  Odon., _:.  __j,:slation  and 

Regulations  Division,  Visa  Services. 
Department  of  State,  Washington,  D.C. 
20520-0106.  (202)  663-1204. 

Sjpp.EMEM'AC 
ul  r  uU 

amended  section  281  of  the  Immigration 
and  Nationality  Act,  as  amended,  (INA), 
by  adding  a  sentence  providing  for  the 
waiver  or  reduction  of  nonimmigrant 
visa  fees  under  certain  circumstances 
for  aliens  coming  to  the  United  States  to 
engage  in  charitable  activities. 

Current  rules  relating  to 
nonimmigrant  visa  fees  are  contained  in 
22  CFR  41.107  subsection  (c)  which 
describes  certain  aliens  exempted  from 
fees.  This  rule  expands  that  subsection 
to  include  those  individuals  who  are 
coming  primarily  for  charitable 
purposes  or  for  purposes  related  thereto. 
As  Senator  Abraham  (a  co-sponsor) 
stated  in  the  Senate  discussion  of  the 
amendment  of  INA  281,  "It  is  not  in  the 
U.S.  interest  to  impose  fees  that  inhibit 
or  othenvise  burden  individuals  who 
seek  to  help  our  communities."  It  is  in 
this  spirit  underlying  the  legislation  that 
this  interim  rule  has  been  developed. 

The  statute  provides  that  the  waiver 
or  reduction  of  fees  for  application  and 
issuance  of  a  nonimmigrant  visa  is 
subject  to  criteria  prescribed  by  the 
Secretary  of  State,  including  the 
duration  of  stay  and  the  financial 
burden  upon  the  charitable 
organization. In  keeping  with  that 
injunction,  it  is  deemed  appropriate  to 
require  prospective  beneficiary 
charitable  organizations  to  request  the 
relief  to  be  provided  because  of  the 
financial  burden  and  to  furnish 
sufficient  information  to  establish  that 
the  alien(s)  concerned  will  be  engaged 
in  activities  which  motivated  the 


?4'0R 
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enactment  of  this  provision.  The  request 
should  be  furnished  in  writinj^.  inter 
alia  to  provide  documentation 
reconcihng  the  number  of  visas  issued 
with  the  lesser  amount  of  fees  collected. 

Thus,  the  current  text  of  22  CFR 
41.107(c)  will  become  "(cHD"  and  a 
new  (c)(2)  will  set  forth  the  data 
required  to  support  the  waiver  of  the 
fees.  These  include,  in  (c)(2)(i). 
disclosure  of  whether  the  organization, 
if  U.S.based.  is  tax  exempt  as  a 
charitable  organization  under  26  U.S.C. 
501(c)  or,  if  foreign,  is  equivalently 
recognized  as  a  charitable  organization 
in  the  country  in  which  based.  Section 
41.107(c)(2)(ii)  requires  that  the 
activities  in  which  the  alien(s)  will 
engage  will  be  charitable  in  nature, 
providing  assistance  to  the  poor  and 
needy  including,  but  not  limited  to. 
those  activities  identiPied  in  the 
legislation.  Section  41.107(c)(2)(iii) 
requires  such  identifying  information  as 
the  location  in  which  the  services  will 
be  provided  and  the  number  of  and 
identifying  data  regarding  each  of  the 
alien($)  concerned.  Finally, 
§41.107(c)(2)(iv)  seeks  data  on  the 
proposed  duration  of  the  temporary  stay 
of  the  alien(s)  m  the  United  States, 
which  should  be  commensurate  with 
both  the  classiflcation  in  which  the 
alien(s|  will  be  applying  and  the 
purposes  for  which  the  alien(s)  will  be 
entering  the  United  vStates 

Regulatory  Analysis  and  Notices 

Interim  Hule 

The  implementation  of  this  rule  as  an 
interim  rule,  with  a  60-day  provision  for 
post-promulgation  public  comments,  is 
based  on  the  "good  cause"  exceptions 
set  forth  at  5  U.S.C.  553(b)(3)(B)  and 
553(d)(3).  The  provision  of  law  being 
implemented  be<-.ame  effective  on 
enactment  on  October  7.  1997.  It 
provides  a  benefit  to  institutions  that  it 
is  in  the  interest  of  the  United  States  as 
determined  by  Congress  to  benefit. 
Delay  of  the  benefit  for  public  notice 
and  comment  is  unnecessary  and 
inconsistent  with  the  intent  of  the  law. 

The  Regulatory  Flexibility  Act 

Pursuant  to  S  605  of  the  Regulatory 
Flexibility  Act.  the  Department  has 
assessed  the  potential  impact  of  this 
rule,  and  the  Assistant  Secretary  for 
Consular  Affairs  hereby  certifies,  that  it 
is  not  expe<:ted  to  have  a  significant 
et:onnmic  impact  on  a  substantial 
number  of  small  entities  and  will 
benefit  those  that  are  charitable 
organizations. 


E.O.  12988  and  E.O.  12866 

This  rule  has  been  reviewed  as 
required  under  E.O.  12998  and 
determined  to  be  in  compliance 
therewith.  This  rule  is  exempt  from 
review  under  E.O.  12666.  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  therewith.  The 
rule  does  not  directly  affect  states  or 
local  governments  or  Federal 
relationships  and  does  not  create 
unfunded  mandates. 

5  U.S.C.  Chapter  8 

As  required  by  5  U.S.C.  chapter  8.  the 
Department  has  screened  this  rule  and 
determined  that  it  is  not  a  major  rule,  as 
defined  in  5  U.S.C.  80412. 

Paperwork  Reduction  Act 

While  charitable  organizations 
requesting  this  benefit  will  have  to 
apply  with  information  matching  their 
situation  to  legal  requirements,  that 
information  will  be  used  for  agency 
decisions  on  individual  visas  and  not 
used  for  public  dissemination  or 
statistical  purposes. 

List  of  Subjects  in  22  CI  K  iait  4; 

Aliens.  Nonimmigrants.  Passports. 
Visas. 
In  view  of  the  foregoing.  22  CFR  part 

41  is  amended  as  follows: 

PART41-;AMfcNueDj 

1.  The  authority  citation  for  part  41 
continues  to  read: 

Authority:  8  U.S  C  1104 

2.  Section  41.107  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(c)(1)  and  adding  a  new  paragraph  (c)(2) 
to  read  as  follows: 


§41.107    VII 


(c)  •   •   * 

(2)  The  consular  officer  shall  waive 
the  nonimmigrant  visa  application  and 
issuance  fees  for  an  alien  who  will  be 
engaging  in  charitable  activities  for  a 
charitable  organization  upon  the  written 
request  of  the  charitable  organization 
claiming  that  it  will  find  the  fees  a 
financial  burden,  if  the  consular  officer 
is  satisfied  that: 

(i)  The  organization  seeking  relief 
from  the  fees  is.  if  based  in  the  United 
States,  tax-exempt  as  a  charitable 
organization  under  the  provisions  of 
section  501(c)(3)  of  the  Internal  Revenue 
Code  (26  U.S.C.  501(c)(3)):  if  a  foreign 
organization  based  outside  the  United 
States,  it  establishes  that  it  is  recognized 
as  a  charitable  institution  hy  the 
government  of  the  country  in  which  it 
is  based  under  criteria  substantially 
similar  to  those  of  section  501(c)(3).  and 


(ii)  The  charitable  activities  in  which 
the  alien  will  engage  are  specified  and 
will  be  a  part  of.  or  will  be  related  to 
and  in  support  of.  the  organizations 
provision  of  services,  including  but  not 
limited  to  health  care,  food  and  housing, 
job  training,  and  similar  direct  services 
and  assistance  to  the  poor  and  needy, 
and 

(iii)  The  request  includes  the  location 
of  the  proposed  activities,  the  number 
and  identifying  data  of  each  of  the 
alien(s)  who  will  be  applying  for  visas, 
and 

(iv)  The  proposed  duration  of  the 
alien(s)'s  temporary  stay  in  the  United 
States  is  reasonably  consistent  with  the 
charitable  purpose  for  which  the  alien(s) 
seek  to  enter  the  United  States. 
•         •         •         *         • 

Dafpfi  April  15.  1998. 

Donr.rt   i     HdiUiilnn 

Acung  .■\isisianT  :yecretary  for  Consular 

Affairs 

jFR  Doc.  98-11533  Filed  4-30-98:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Pan  5i 

^O'OPr  Sg    2 '49   98] 
H  S   ■  '9<;.    A  A  J' 

Pfocedures  lor  the  Administration  of 
Section  5  ot  the  Voting  Rights  Act  of 
1965  as  Amended;  Revision  of 
Procedures 

aCjEncy:  Department  of  Justice. 
action:  Final  rule. 

suMMAPv:  The  Department  of  Justice  is 
r^viMiig  its  administrative  guidelines 
regarding  preclearance  of  voting 
changes  under  Section  5  of  the  Voting 
Rights  Act  of  1965.  The  amendment  is 
necessary  to  conform  the  Department's 
guidelines  with  recent  case  law. 
DATES:  Effective  Mav  1.  199R. 
FOR  FURTHEC    SFjRMA^rON  CONTACT: 
David  H.  Hunter.  Ailorney,  Voting 
Section.  Civil  Rights  Division,  202-307- 
2898. 1-800-253-3931.  or 
david.h.hunter@usdoj.gov. 
SUPPLEMENTARY  INFORMATION:  Section  5 
of  the  Voting  Rights  Act  of  1965,  as 
amended.  42  U.S.C.  1973c.  requires 
certain  jurisdictions  (listed  in  the 
appendix  to  the  Procedures)  to  obtain 
"preclearance"  from  either  the  United 
States  District  Court  for  the  District  of 
Columbia  or  from  the  United  States 
Attorney  General  before  implementing 
any  new  standard,  practice,  or 
procedure  that  affects  voting. 

The  Supreme  Court  held  in  Reno  v. 
Bossier  Parish  School  Board,  117  S.Ct. 


Federal  Register  '\Vi!    n? 


R4  'Fr; 


\Uy  1.  1998 /Rules  and  Regulation- 


(Ml 


1491.  1497  (1997),  that  a  voting  change 
that  violates  Section  2  of  the  Voting 
Rights  Act,  42  U.S.C.  1973  (which 
proscribes  practices  that  have 
discriminatory  results),  should  not  on 
that  basis  alone  be  denied  Section  5 
preclearance.  Accordingly,  we  are 
deleting  paragraph  (2)  of  §  51.55(b) 
("Section  2"). 

Good  cause  exists  under  5  U.S.C. 
553(b)(B)  and  5  U.S.C.  553(d)  for 
implementing  this  rule  as  a  final  rule 
effective  immediately  without  provision 
for  public  comment.  The  amendment 
simply  conforms  the  Procedures  to  the 
Supreme  Court's  interpretation  of  the 
Voting  Rights  Act.  Public  comment 
could  have  no  effect  on  this 
amendment. 

List  of  Subjects  in  28  CFR  Fdii  > ! 

Administrative  practice  and 
procedure.  Archives  and  records. 
Authority  delegations  (Government 
agencies),  Civil  rights.  Elections.  Voting 
rights. 

For  the  reasons  stated  in  the 
preamble.  28  CFR  Part  51  is  amended  as 
follows: 

PART  51— PROCEDURES  FOR  THE 
ADMINISTRATION  OF  SECTION  5  OF 
THE  VOTING  RIGHTS  ACT  OF  1965.  AS 
AMENDED 

i.  ine  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509. 
510;  and  42  V.S.C.  1973c. 

§51.55    [Amended] 

2.  In  §  51.55,  the  designation  of 
paragraph  (b)  (1)  and  the  word 
"subsequently"  are  removed  from 
paragraph  (b),  and  paragraph  (b)(2)  is 
removed. 

Dated:  April  23,  1998. 
Janet  Reno, 
A  ttorney  General. 
IFR  r.        -11604  Filed  4-30-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
33  CFR  Part  100 

[CGD  05-9&-031] 

Special  Local  Regulations  for  Marine 
Events:  App'-oaches  *c  Annapolis 
Harbor,  Spa  Creek,  and  Severn  River, 
AnnapxDlis,  MD 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 


SUMMARY:  This  notice  implements  the 
special  local  regulations  during  the 
transit  of  participating  vessels  from 
Annapolis  Harbor,  Maryland,  to  the  rati 
start  area  on  the  Chesapeake  Bay  for  Le^^ 
8  of  the  VVhitbread  Round-the- World 
sailing  race  on  May  3,  1998.  These 
special  local  regulations  are  necessary  to 
control  vessel  traffic  in  the  vicinity  of 
Spa  Creek  and  the  Severn  River  due  to 
the  confined  nature  of  the  waterway  anc 
expected  vessel  congestion  during  the 
transit  of  the  racers.  The  effect  will  be 
to  restrict  general  navigation  in  the 
regulated  area  for  the  safety  of  race 
participants,  spectator  craft  and  other 
vessels  transiting  the  event  area. 

DATES:  The  special  local  regulations  are 
effective  from  10  a.m.  EDT  (Eastern 
Daylight  Time)  to  11  a.m.  EDT  on  May 

1    IQQfi 

fOR  FURTHER  iNFORMAT'ON  CONTACT: 

Chief  Wan-ant  Officer  R.L.  Houck, 
Marine  Events  Coordinator, 
Commander,  Coast  Guard  Activities 
Baltimore.  2401  Hawkins  Point  Road. 
Bahimore.  MD  21226-1971.  (410)  576- 
2fi74 

SuPPlEmentarv  (nforma'^iON:  The  start 
for  Leg  8  of  the  Whitbread  Round-the- 
World  sailing  race  will  be  held  in  the 
vicinity  of  Annapolis,  Maryland,  on 
May  3,  1998.  The  vessels  participating 
in  the  race  will  conduct  an  organized 
transit  from  Annapolis  Harbor  to  the 
race  start  area.  Therefore,  to  ensure  the 
safety  of  the  racers,  spectators  and 
transiting  vessels,  33  CFR  100.511  will 
be  in  effect  for  the  duration  of  the  transit 
to  the  race  start  area.  Under  provisions 
of  33  CFR  100.511,  a  vessel  may  not 
enter  the  regulated  area  unless  it 
receives  permission  from  the  Coast 
Guard  Patrol  Commander,  and  the 
operator  of  any  vessel  in  the  regulated 
area  shall  stop  the  vessel  immediately 
upon  being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign.  Spectator  vessels  may 
anchor  outside  the  regulated  area  but 
may  not  block  a  navigable  channel. 
Because  these  restrictions  will  be  in 
effect  for  a  limited  period,  they  should 
not  result  in  a  significant  disruption  of 
maritime  traffic. 

Dated:  April  21,  1998. 
J.S.  Carmichael, 

Captain.  U.S.  Coast  Guard,  Acting 
Commander,  Fifth  Coast  Guard  District. 
[FR  Doc.  98-1 1649  Filed  4-30-98;  8:45  am) 
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DEPAR-WENT  Ot-  T^ANSPC'P' ATION 
Coas'  Gud^d 
33  C^P  Pa-  '65 

(COTP  San  Diego;  98-009] 


RIN2115-AA97 

Sa'p'v  Z.r-^e    C 
NV 


-aac  R.ve.',  Laughlin, 


'   FSiCY:  Coast  Guard.  EXDT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  of  the  Colorado 
River.  Laughlin.  Nevada,  for  the 
Laughlin  River  Days  marine  event  on 
May  30  and  31.  1998.  The  Laughlin 
River  Days  event  consists  of  various 
watercraft  races  and  other  maritime 
festivities.  The  safety  zone  supporting 
this  event  consists  of  a  circular  area 
with  a  radius  of  approximately  1500  feet 
centered  around  a  single  buoy  located 
approximately  equidistant  between  the 
following  two  points:  the  Laughlin 
Bridge,  and  500  feet  north  of  the  launch 
ramp  at  Davis  Camp.  This  safety  zone  is 
established  to  protect  the  lives  and 
property  of  the  event  participants  and 
spectators  by  establishing  an 
exclusionary  zone  around  the  race 
course.  Entry  into,  transit  through,  or 
anchoring  within  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

DATES:  This  regulation  is  effective  from 

7  a.m.  (PDT)  until  6:30  p.m.  (PDT)  on 

May  30  and  31.  1998. 

ADDRESSES:  Marine  Safety  Office  San 

Diego.  2716  N.  Harbor  Drive,  San  Diego, 

CA  92101-1064. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  Mike  Arguelles.  U.S.  Coast  Guard. 

Marine  Safety  Office,  San  Diego  at  (619) 

683-6484 

SUPPLEMENTARY  INF^.nWAT.ON: 
Regulatory  Information 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of  its 
effective  date  would  be  contrary'  to  the 
public  interest  since  the  details  of  the 
safety  zone  boundaries  necessary  to 
support  the  Laughlin  River  Days  marine 
event,  and  other  logistical  details 
surrounding  the  event,  were  not 
finalized  until  a  date  fewer  than  30  days 
prior  to  the  event  date. 
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Discussion  of  Regulation 

This  regulation  is  necessary  to  protet:t 
the,  lives  and  property  of  the  event 
participants  and  spectators  hy 
estahlishing  an  exclusionary  zone 
around  the  Laughlin  River  Days  During 
race  times,  vessels  will  he  traveling  at 
high  rates  of  speed  which  will  hinder 
their  reaction  time  to  obstacles.  This 
safety  zone  will  be  marked  by  the 
sponsor,  and  enforced  by  US  Coast 
Guard  personnel  working  in  close 
coordination  with  the  sponsor.  Vessels 
are  prohibited  from  entering  into, 
transiting  through,  or  anchoring  within 
the  safety  zone  unless  authorized  by  the 
Captain  of  the  Port 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(fl  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  pro<  edures  of  the  Department  of 
Transportation  (44  FR  1 1040;  February 
26.  1979).  Due  to  the  short  duration  and 
limited  scope  of  the  safety  zone,  the 
Coast  Guard  experts  the  e<:onomic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  is 
unnecessary 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  fiOl  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  e<:onomic  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  may  include 
small  businesses  and  not-for-profit 
organizations  that  are  not  dominant  in 
their  respective  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50.000  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  is  not  expected  to 
have  a  significant  economic  impact  on 
any  substantial  number  of  entities, 
regardless  of  their  size. 

Assistance  for  Small  Entities 

In  accordance  with  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub  L.  104-121). 
the  Caasi  Guard  wants  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 


business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LT  Mike 
Arguelles.  Coast  Guard  Marine  Safety 
Office  San  Diego,  at  the  Address  Listed 
in  ADDRESSES 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  has  determined  that  this 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B 
it  will  have  no  significant 
environmental  impact  and  it  is 
rjtegorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
will  be  available  for  inspection  and 
copying  in  the  docket  to  be  maintained 
at  the  address  listed  in  ADDRESSES 

Unfunded  .Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-^),  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation) 
If  so.  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  u; 
the  rule  be  selected. 

No  state,  local,  or  tribal  government 
entities  will  be  affected  by  this  rule,  so 
this  rule  will  not  result  in  annual  or 
aggregate  costs  of  $100  million  or  more. 
Therefore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Act. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 


Regulation 

In  consideration  of  the  foregoing, 
Subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  follows: 

Authority:  33  U.S  C  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6  and  160.5; 
49  CFR  1  46. 

2.  A  new  §  165.T1 1-038  is  added  to 
read  as  follow^ 

5  ■* 65  T •"  •<  038     S^jfeiy  Zo'^e    Colorado 
Wiver   ^.aoghur,   sevada 

(a)  Location.  The  following  area 
constitutes  a  safety  zone  in  the 
navigable  waters  of  the  Colorado  River, 
Laughlin.  Nevada.  The  safety  zone 
consists  of  a  circular  area  with  a  radius 
of  1500  feet  centered  around  a  single 
buoy  located  approximately  equidistant 
between  the  Laughlin  Bridge  and  500 
feet  north  of  the  launch  ramp  at  Davis 
Camp. 

(b)  Effective  Dates.  This  section  is 
effective  from  7  am.  (PDT)  until  6:30 
p.m.  (PDT)  on  May  30  and  31,  1998. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

Dated;  April  20.  1998. 
]Ji.  Watson, 

Commander.  U.S.  Coast  Guard.  Captain  of 

the  Port.  San  Diego.  California 

|FR  Doc  98-11650  Filed  4-30-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Fores*  Servce 

36  CFR  Pan  223 
RIN  059e-AB41 

Sale  ard  D:spcsai  ct  National  Forest 
■"  "^iDer   Indices  To  Determine  MarKet- 
Reiatea  Contract  Term  Additions 

AGENCr.  .  ^.ust  Service.  USDA. 
action:  Final  rule, 

S.MMA' ir:  This  final  rule  amends 
current  regulations  providing  for 
Market-Related  Contract  Term 
Additions,  by  requiring  the  use  of 
Industry  Series  Producer  Price  Indices 
from  the  Bureau  of  Labor  Statistics, 
rather  than  the  previously  required 
indices  in  the  Commodity  Series.  Use  of 
a  different  Producer  Price  Index  series 
requires  a  concomitant  change  in 
procedures  for  determining  when 
market-related  contract  term  additions 
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are  needed.  In  addition  to  changing  the 
index  series,  the  final  rule  makes  a 
number  of  technical  changes.  The 
intended  affect  is  to  grant  timber  sale 
contract  term  additions  based  on  market 
criteria  that  are  more  representative 
than  those  currently  used. 

DATES:  This  rule  is  effective  June  1, 

1998 

FOR  FURTHER  INFORMATION  COffTACT: 

Rex  Baumback,  Timber  Management 
Staff,  MAIL  STOP  1105,  Forest  Service, 
USDA,  P.O.  Box  96090.  Washington,  DC 
20090-1105,  (202)  205-0855. 

SUPPLEMENTARY  INFORMATION: 
Bin  kEround  --  - 

Experience  indicates  that  the  lumber 
market  declines  that  would  justify  a 
market-related  timber  sale  contract  term 
addition  generally  coincide  with 
substantial  economic  dislocation  in  the 
wood  products  industry.  Such  economic 
distress  broadly  affects  community 
stability,  the  ability  of  the  wood 
products  industry  to  supply 
construction  lumber  and  other  wood 
products  from  domestic  sources,  and 
threatens  the  existence  of  wood 
manufacturing  plants  needed  to  meet 
future  demands  for  wood  products. 
Accordingly,  on  December  7,  1990,  the 
Department  published  a  final  rule  (55 
FR  50643)  to  establish  procedures  at  36 
CFR  223.52  for  extending  contract 
termination  dates  to  prevent  contract 
default  or  severe  financial  loss  to  the 
purchaser  in  response  to  adverse 
conditions  in  the  lumber  markets.  The 
rule,  which  has  remained  in  effect  until 
now,  provides  that  if  there  is  a  drastic 
decline  in  wood  product  prices  a 
market-related  contract  term  addition 
would  be  triggered. 

The  rule  also  requires  the  use  of 
various  wood  product  Producer  Price 
Indices,  prepared  by  the  Department  of 
Labor,  Bureau  of  Labor  Statistics  (BLS). 
to  determine  whether  a  drastic 
reduction  in  wood  product  prices  has 
occurred.  Since  adoption  of  the  rule,  a 
drastic  reduction  occurred  for  Douglas- 
fir,  Dressed  Index,  during  the  first 
quarter  of  1991  and,  most  recently,  in 
the  second  quarter  of  1995.  As  a  result, 
the  Forest  Service  notified  purchasers 
and,  upon  the  purchasers'  written 
request,  added  an  additional  year  to 
timber  sale  contract  terms  for  qualifying 
contracts. 

In  order  to  address  timber  sale 
purchaser  concerns  and  technical  issues 
related  to  implementation  of  this 
regulation,  the  Forest  Service  proposed 
a  revision  to  this  rule  and  requested 
public  comment  on  October  21,  1996 
(61  FR  54589).  The  deadline  for 


receiving  comments  was  January  21, 
1997. 

Response  to  Coiiiments  Kfttivi  d 

Nineteen  respondents  provided 
responses  to  the  proposed  rule. 
Comments  were  received  from  14  timber 
sale  purchasers,  four  timber  industry 
associations,  and  one  consulting 
forester.  A  summary  of  the  comments 
and  the  Department's  response  to  them 
follow. 

General  Comments 

Comment.  One  respondent  requested 
that  efforts  to  implement  changes  to 
Market-Related  Contract  Term 
Additions  (MRCTA)  be  delayed  until  a 
formal  revision  of  the  timber  sale 
contract  could  be  completed. 

Response.  The  Department  realizes 
that  it  would  be  desirable  to  consider  all 
possible  contract  changes  at  one  time. 
However,  while  a  comprehensive 
revision  of  the  timber  sale  contract  is 
being  considered,  the  timeframe  for  the 
completion  of  this  revision  is 
undetermined.  Furthermore,  there  will 
always  be  a  need  for  periodic  revisions 
of  portions  of  the  timber  sale  contract  to 
meet  new  situations.  The  revision  of 
MRCTA  procedures  will  allow  the 
timber  sale  contract  to  be  more 
responsive  to  changing  economic 
conditions;  therefore,  the  Department 
sees  no  benefit  to  delaying  amendment 
of  the  MRCTA  regulations. 

Comment.  One  respondent  expressed 
a  need  for  a  procedure  to  address  a  slow 
lumber  market  decline,  as  well  as  a 
rapid  lumber  market  decline. 

Response  Major  softwood  lumber 
market  declines  during  the  past  50  years 
have  occurred  within  a  period  of  30 
months  or  less.  Both  the  current 
MRCTA  procedures  and  this  final  rule 
evaluate  the  significance  of  market 
changes  over  a  period  of  27  months. 
Data  indicate  that  nearly  50  percent  of 
the  total  volume  sold  is  contained  in 
contracts  shorter  than  3  years  in  length 
and  nearly  80  percent  of  all  timber  sale 
contracts  are  shorter  than  3  years  in 
length.  Average  contract  length  has  been 
declining  steadily  in  recent  years.  A 
lumber  market  decline  over  a  period  of 
more  than  30  months  is  unlikely,  based 
on  historic  trends,  and  most  contracts 
would  not  be  adversely  affected  if  such 
a  lumber  market  decline  were  to  occur. 
Thus,  the  Department  does  not  agree 
that  there  is  a  need  to  establish  a  new 
procedure  to  address  the  unlikely 
possibility  of  a  slow  lumber  market 
decline. 

Availability  of  MRCTA 

Section  223.52(a)  of  the  proposed  rule 
provided  that  contracts  that  contain 


periodic  payment  requirements  will 
contain  a  MRCTA  provision. 

Comment.  Thirteen  respondents 
stated  that  since  lumber  markets  are  so 
volatile,  MRCTA  should  be  available  for 
ail  timber  sales  over  1  year  in  length  or 
for  any  sale  that  is  extended  beyond  1 
year  in  length  for  reasons  beyond  the 
control  of  the  purchaser. 

Response.  It  appears  that  some  of 
these  respondents  misinterpreted  the 
proposed  rule  by  concluding  that 
MRCTA  would  apply  only  to  contracts 
over  2  years  in  length.  Both  the  current 
procedure  and  the  proposed  rule 
provide  for  MRCTA  for  any  contract  that 
contains  periodic  payment  provisions. 
Periodic  payment  provisions  are 
included  in  contracts  that  are  longer 
than  one  full  normal  op>erating  season. 
Under  current  procedures,  when 
contracts  are  awarded  during  the  normal 
operating  season,  the  length  of  the 
contract  could  exceed  1  year  and  not 
include  MRCTA  provisions.  The 
Department  agrees  to  change  procedures 
and  include  MRCTA  procedures  in 
timber  sale  contracts  that  exceed  1  year 
in  length,  regardless  of  whether  or  not 
the  contract  contains  periodic  payment 
provisions,  except  as  provided  in 
§  223.52(a)(3),  harvesting  rapidly 
deteriorating  timber. 

However,  the  Department  does  not 
agree  with  the  request  to  modify  timber 
sale  contracts  to  include  MRCTA  if 
those  contracts  are  extended  beyond  1 
year  in  length  for  reasons  beyond  the 
control  of  the  purchaser.  Since  contracts 
currently  contain  provisions  for 
compensating  purchasers  if  their 
contracts  are  suspended,  providing  for 
MRCTA  for  the  few  contracts  that  may 
be  extended  beyond  1  year  is  an 
additional  unnecessary  compensation. 

Selection  of  Index 

Section  223.52(a)(2)  of  the  proposed 
rule  provided  that  the  Forest  Supervisor 
would  select  the  price  index  for 
contracts.  This  paragraph  in  the 
proposed  rule  also  provides  that  only 
one  price  index  may  be  used  in 
contracts. 

Comment.  Fourteen  respondents 
remarked  that  purchasers  should  be 
allowed  to  choose  the  price  index  when 
the  contract  is  awarded,  based  on  their 
assessment  of  the  lumber  market  and 
their  intended  use  of  the  wood  from  that 
sale.  Some  of  these  respondents  said 
they  were  concerned  about  the  burden 
of  the  Forest  Supervisor  in  choosing  an 
index. 

.   Eight  respondents  said  that  if 
purchasers  choose  the  index,  the 
contract  could  be  modified  later  to 
change  the  index  if  the  sale  was 
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Htfspoitstt   The  index  is  based  on  the 
species  and  products  bein^  sold.  It  is 
not  a  burden  on  the  Forest  Supervisor 
to  choose  the  index,  nor  are  there  valid 
reasons  to  change  the  index  after  the 
sale  is  bid.  Therefore,  the  Department 
declines  to  change  this  section  of  the 
regulation,  based  on  this  comment. 

Comment  Seventeen  respondents 
proposed  using  the  Wood  Chip  Index 
with  all  qualifying  sales,  since  all  sales 
have  a  sigiuTicant  rJiip  component  and 
many  sales  have  a  mixture  of  sawtimber 
and  chipable  material.  Therefore, 
contract  relief  would  be  granted  if  either 
the  lumber  or  the  wood  chip  index 
showed  a  drastic  decline  in  market 
price. 

Response.  The  Department  thinks  that 
the  volume  of  chip  by-products 
produced  with  a  sawlog  timber  sale  is 
not  enough  to  justify  the  MRCTA 
extension,  based  solely  on  a  drastic 
de<.line  in  the  Wood  Chip  Index. 
Further,  it  is  the  Department's  view  thai 
inclusion  of  more  than  one  index  in  a 
given  timber  sale  would  not  meet  the 
"substantial  overriding  public  interest" 
standard  riHjuired  by  the  National  Forest 
Management  Act  (16  U  S.C.  472a(c)). 
Substantial  overriding  public  interest 
has  been  determined  to  exist  when  the 
criteria  in  the  regulation  have  been  met. 
When  the  criteria  in  the  regulation  have 
been  met,  there  is  a  disruption  of  the 
economy  that  may  result  in  loss  of 
industry  and  jobs.  If  more  than  one 
index  is  used  for  granting  extensions  on 
timber  sale  contracts,  it  is  unlikely  that 
this  criteria  for  substantial  overriding 
public  interest  would  be  met. 

Harvesting  Objective 

Section  223.52(a)(3)(i)  of  the  proposed 
rule  provided  that  MRCTA  will  not  be 
used  in  timber  sales  with  a  primary' 
objetiive  of  harvesting  damaged,  dead, 
or  dying  timber 

Comment.  Nine  respondents  said  that 
only  those  sales  with  accelerated 
harvest  provisions  should  be  exempt 
from  MRCTA  and.  once  the  accelerated 
harvest  is  completed,  the  contract 
should  be  modified  to  include  MRCTA. 
These  respondents  pointed  out  that 
many  sales  containing  damaged,  dead. 
or  dying  timber  or  salvage  are  not  in 
need  of  urgent  harvest  because  the 
material  is  not  deteriorating  rapidly 

Response  The  Department  agrees  that 
some  sales  containing  damaged,  dead, 
or  dying  timber  or  salvage  are  not  in 
need  of  urgent  harvest  bet:ause  the 
material  is  not  deteriorating  rapidly. 
Therefore,  this  paragraph  has  been 
modified  in  the  final  rule  to  preclude 
use  of  MRCTA  only  when  the  sale  is 


-subject  to  rapid  deterioration. 
Furthermore,  an  additional  paragraph 
has  been  added  to  state  that  completion 
dates  specified  in  such  contracts  will 
not  be  extended,  based  on  MRCTA. 
Completion  dates  specified  in  timber 
sale  contracts  usually  provide  for 
shorter  time  periods  for  the  rapid 
harvest  of  deteriorating  timber  or 
specific  timeframes  when  road 
construction  is  required. 

Stumpage  Rate  Adjustment 

Section  223.52(a)(3)(ii)  of  the 
proposed  rule  provided  that  contracts 
that  contain  stumpage  rate  adjustment 
provisions  will  not  include  MRCTA 
provisions. 

Comment  Seventeen  respondents 
indicated  that  MRCTA  and  stumpage 
rate  adjustment  provisions  fulfill 
separate  and  distinct  functions  in  the 
timber  sale  contract  and  that  both  are 
needed. 

Response  Market-related  contract 
term  addition  provides  additional  time 
during  a  significant  lumber  market 
decline  for  purchasers  to  perform 
contracts  and  to  avoid  a  situation 
requiring  administrative  intervention. 
Thus,  the  MRCTA  procedure  allows 
time  for  the  market  to  improve  and 
provides  an  opportunity  to  harvest  a 
mixture  of  high  and  low  priced  sales. 
Conversely,  the  stumpage  rate 
adjustment  provisions  allow  the 
G<3vemment  and  purchaser  to  share  the 
risk  and  reward  of  market  fluctuations, 
protecting  the  agency's  ability  to 
provide  an  even  flow  of  products  in 
both  good  and  bad  markets.  The 
stumpage  rate  adjustment  procedure 
provides  assistance  by  allowing  a 
reduced  price  during  lumber  market 
declines  Stumpage  rate  adjustment  and 
market-related  contract  term  addition 
respond  to  different  problems  associated 
with  lumber  market  declines  and  both 
procedures  serve  useful  functions. 
Therefore,  this  paragraph  is  eliminated 
from  the  regulation. 

Price  Indices 

Section  223.52(b)(l)(i)  of  the  proposed 
rule  provided  that  Bureau  of  Labor 
Statistics  Producer  Price  Indices  for 
Hardwood  Lumber.  Eastern  Softwood 
Lumber.  Western  Softwood  Lumber,  and 
Wood  Chips  be  used  in  MRCTA 
provisions. 

Comment.  Eight  respondents 
expressed  a  need  for  a  separate  index  for 
western  hardwood  sales. 

Response.  There  is  no  index  available 
that  represents  only  western  hardwood 
lumber,  since  the  amount  of  hardwood 
lumber  produced  in  the  West  is  too 
small  to  provide  a  meaningful  index. 
The  amount  of  hardwood  harvested 


from  Forest  Service  land  in  the  West  is 
also  very  small.  In  addition,  the 
available  Hardwood  Index  is 
representative  of  most  hardwood 
markets,  including  those  in  the  West; 
therefore,  no  change  is  being  made  from 
the  list  of  indices  from  what  was 
proposed. 

Comment.  Eight  respondents  stated 
that  the  Wood  Chip  Index  is  based 
primarily  on  data  on  eastern  markets  (60 
percent).  They  desired  more  data  on 
western  wood  chip  markets  in  this 
index  in  order  to  reflect  market 
conditions  as  closely  as  possible. 

Response.  Data  available  for  the 
producer  price  wood  chip  index  is 
limited.  Using  the  two  lower  level 
indices  for  short  tons  (eastern  wood 
chips)  and  standard  units  (western 
wood  chips)  would  weaken  the 
reliability  of  both  indices.  Analysis  has 
indicated  little  difference  between  the 
two  indices  in  their  ability  to  identif>'  a 
severe  chip  market  decline;  therefore, 
the  Department  will  continue  using  only 
one  national  Wood  Chip  Index  in 
MRCTA. 

Use  of  Preliminary  Indices 

Section  223.52(b)(l)(ii)  of  the 
proposed  rule  provided  that  preliminary 
index  values  will  be  revised  when  final 
index  values  are  available,  but  that  the 
identification  of  qi^alifying  quarters  will 
not  be  changed,  biased  on  the  final  index 
values. 

Comment.  Eight  respondents 
indicated  that  to  simplify  recordkeeping 
and  reduce  the  chance  of  error,  the 
Forest  Service  should  utilize 
preliminary  indices  and  not  revise 
indices  when  final  data  becomes 
available. 

Response  The  Department  believes 
that  the  best  available  data  should  be 
used  for  determining  qualifying  quarters 
for  MRCTA  and  that  the  chance  of  an 
undetected  clerical  error  is  slight. 
Therefore,  preliminary  indices  must  be 
updated  as  final  data  becomes  available. 
However,  as  stated  in  §  223.52(b)(l)(ii) 
of  the  final  rule,  the  determination  of 
qualifying  quarters,  although  based 
partially  on  preliminary  data,  will  not 
be  revised  when  final  data  becomes 
available. 

Significant  Market  Decline 

Section  223.52(b)(2)  of  the  proposed 
rule  provided  that  a  significant  market 
decline  has  occurred  when,  for  2  or 
more  consecutive  quarters,  the  index  is 
15  percent  below  the  average  index  for 
the  four  highest  of  the  previous  8 
quarters.  On  average,  this  criteria 
indicates  an  approximate  25  percent 
decline  in  price  over  a  2-year  period. 
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Comment.  Five  respondents  stated 
that  the  preamble  of  the  proposed  rule 
makes  an  arbitrary,  subjective,  and 
unsupported  claim  that  a  significant 
lumber  market  decline  is  defined  as  a  25 
percent  decline  over  a  2-year  period. 
These  respondents  proposed  that  the 
procedures  be  adjusted  to  ensure  that  a 
market  similar  to  the  1991  lumber 
market  decline  trigger  an  MRCTA  for  all 
indices. 

Response.  Between  June  1989  and 
December  1990.  the  inflation  adjusted 
Softwood  Lumber  Index  declined  16 
percent,  while  the  Douglas  Fir  Dressed 
lumber  index  declined  25  percent. 
Indices,  based  on  a  single  species,  are 
more  volatile.  One  of  the  objectives  of 
this  MRCTA  regulation  is  to  base  the 
drastic  wood  price  determination  on 
indices  that  are  broader-based  than  a 
single  species.  The  Department  is 
satisfied  with  how  indices  are  triggered 
using  the  new  procedures  and  no 
change  from  the  proposed  MRCTA 
triggering  procedures  is  being  made. 

Normal  Operating  Season 

Section  223.52(c)(1)  of  the  proposed 
rule  provided  that,  after  the  first  year  of 
contract  time  is  granted,  additional  time 
will  be  added  during  the  'normal 
operating  season." 

Comment.  Sixteen  respondents  stated 
that  the  term  "normal  operating  season" 
should  be  redefined  for  this  regulation. 
so  that  it  includes  only  time  periods 
which  actually  allow  operations  to 
occur.  If  the  definition  of  normal 
operating  season  is  not  changed,  these 
respondents  suggested  that  additional 
time  could  be  added  day-for-day  to  the 
contract  during  periods  when  there  are 
no  restrictions  on  logging. 

Response.  The  purpose  of  a  normal 
operating  season  is  to  identify  a  period 
of  time  where  additional  contract 
operating  time  can  be  granted  when  the 
timber  sale  purchaser  is  delayed  by 
weather  or  other  reasons.  The  normal 
operating  season  should  identify 
periods  of  time  when  the  weather  is 
likely  to  allow  logging  and  op>erations 
are  not  restricted  for  other  reasons.  The 
Department  does  not  believe  that  a 
different  definition  of  normal  operating 
season  or  new  criteria  for  additional 
contract  time  is  needed  for  the  purposes 
of  this  rule. 

Conclusion 

The  MRCTA  rule  provides  additional 
contract  time  on  timber  sale  contracts 
when  severe  market  declines  occur. 
This  final  rule  revises  the  current  rule 
to  use  indices  that  are  more 
representative  of  the  lumber  market  and 
to  make  technical  improvements  to 
procedures. 


Regulatory  Impact 

This  final  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  rule.  This  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy  nor 
adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  nor  State  or  local 
governments.  This  rule  will  not  interfere 
with  an  action  taken  or  planned  by 
another  agency  nor  raise  new  legal  or 
policy  issues.  In  short,  little  or  no  effect 
on  the  national  economy  will  result 
from  this  final  rule.  This  action  consists 
of  administrative  changes  to  regulations 
affecting  timber  sale  contract  length. 
The  Producer  Price  Indices  selected  and 
revised  procedures  better  reflect  the 
cyclical  nature  of  lumber  markets  and 
help  the  agency  determine  whether  a 
drastic  downturn  has  actually  occurred 
in  these  particular  markets.  Finally,  this 
action  will  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  of  such 
programs.  Accordingly,  this  final  rule  is 
not  subject  to  OMB  review  under 
Executive  Order  12866. 

Moreover,  this  final  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.), 
and  it  is  hereby  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  that  Act.  Failure 
to  adopt  these  improved  procedures  for 
measuring  drastic  decline  in  wood 
product  prices  will  subject  both  small 
purchasers  and  large  purchasers  to 
increased  risk  of  default  in  those 
situations  where  current  indices  are  not 
as  vahd  as  indicators  of  price  decline  as 
those  in  this  final  rule.  Modifications  to 
timber  sale  contracts  have  tlie  intended 
effect  of  allowing  purchasers  of  timber 
sales  to  complete  timber  sales  when 
adverse  conditions  have  occurred  in  the 
lumber  market  and  when  no  other 
means  of  granting  additional  contract 
time  are  available. 

Unfunded  Mandates  Refonn 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22.  1995.  the 
Department  has  assessed  the  effects  of 
this  rule  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments  or 
anyone  in  the  private  sector.  Therefore, 


a  statement  under  section  202  of  the  Act 
is  not  required. 

Environmental  Impact 

This  final  rule  deals  with  business 
practices  related  to  timber  sale  contracts 
and,  as  such,  has  no  direct  effect  on  the 
amount,  location,  or  maimer  of  timber 
offered  for  purchase.  Section  31.1b  of 
Forest  Service  Handbook  1909.15  (57  FR 
43180;  September  18,  1992)  excludes 
from  documentation  in  an 
environmental  assessment  or  impact 
statement  "rules,  regulations,  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instructions."  The  agency's  assessment 
is  that  this  rule  falls  within  this  category 
of  actions  and  that  no  extraordinary 
circumstances  exist  which  would 
require  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement. 

No  Takings  ImjiK  ations 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
the  rule  does  not  pose  the  risk  of  a 
taking  of  Constitutionally-protected 
private  property.  There  are  no 
Constitutionally-protected  private 
property  rights  to  be  affected,  since  the 
contract  provisions  that  implement  this 
rule  will  only  be  used  in  new  contracts 
or  with  contract  modifications  that  are 
made  at  the  request  of  the  timber  sale 
purchaser. 

Civil  Justice  Reform  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  final  rule  (1) 
preempts  all  State  and  local  laws  and 
regulations  that  are  in  conflict  or  which 
would  impede  its  full  implementation; 
(2)  has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

ControllinE  Paperwork  Burdpnt  on  the 
Pubiu 

This  final  rule  does  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defined  in  5  CFR  1320 
and.  therefore,  imposes  no  paperwork 
burden  on  the  public.  Accordingly,  the 
review  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.)  and  implementing  regulations  at 
5  CFR  part  1320  do  not  apply. 

List  of  Subi*>rt«.  in  36  CFR  Part  223 

AdminibiraUve  practice  and 
procedure.  Exports,  Forests  and  forest 
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products.  Government  contracts. 
National  forests.  Reporting 
requirements,  TimtwBr  sales 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Part  223  of  Title  36  of  the 
Code  of  Federal  Regulations  is 
amended,  as  follows: 

PART  223— SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

1.  The  authority  citation  for  part  223 
continues  to  read: 

Authority:  90  Stat.  2958.  16  U.S.C.  472a;  98 
.Stat.  2213,  16  use.  618,  104  Stat   714-726, 
16  U.S.C.  620-620).  unless  otherwise  noted 

2.  Revise  §  223.52  to  read  as  follows: 

§  223.52    IMarkal-related  contract  term 
additions. 

(a)  Contract  provision.  (1)  Except  as 
provided  in  paragraph  (a)(3)  of  this 
se<:tion,  each  timber  sale  contract 
excetfding  \  year  m  length  shall  contain 
a  provision  for  the  addition  of  time  to 
the  contract  term,  under  the  following 
conditions: 

(i)  The  Chief  of  the  Forest  Service  has 
determined  that  adverse  wood  products 
market  conditions  have  resulted  in  a 
drastic  reduction  in  wood  product 
prices  applicable  to  the  sale;  and 

(ii)  The  purchaser  makes  a  written 
request  for  additional  time  to  perform 
the  contract. 

(2)  The  contract  term  addition 
provision  of  the  contract  must  specify 
the  index  to  be  applied  to  each  sale.  The 
Forest  Supervisor  shall  determine,  and 
select  from  paragraph  (b)  of  this  section, 
the  index  to  be  used  for  each  sale  based 
on  the  species  and  product 
characteristics,  by  volume,  being 
harvested  on  the  sale.  The  index 
specified  shall  represent  more  than  one- 
half  of  the  advertised  volume. 

(3)  A  market-related  contract  term 
addition  provision  shall  not  be  included 
in  contracts  where  the  sale  has  a 
primary  objective  of  harvesting  timber 
subject  to  rapid  deterioration. 

(b)  Determination  qf  drastic  wood 
product  price  reductions  (1)  The  Forest 
Service  shall  monitor  and  use  Producer 
Price  Indices,  as  prepared  by  the 
Department  of  Labor.  Bureau  of  Labor 
Statistics  (BLS).  adjusted  to  a  constant 
dollar  base,  to  determine  if  market- 
related  contract  term  additions  are 
warranted. 

(i)  The  Forest  Service  shall  monitor 
and  use  only  the  following  indices: 


BLS  producer  price  index 

Industry 
code 

lardwood  Lumber  

2421»  1 

Eastern  Softwood  Lumtjer  

Western  Sottwood  Lumper 

Wood  Chips  

2421»  3 
242114 
2421*5 

(ii)  Preliminary  index  values  will  be 
revised  when  final  index  values  become 
available,  however,  determination  of  a 
qualifying  quarter  will  not  be  revised 
when  final  index  values  become 

available. 

(2)  The  Chief  of  the  Forest  Service 
shall  determine  that  a  drastic  reduction 
in  wood  product  prices  has  occurred 
when,  for  2  or  more  consecutive 
quarters,  the  applicable  adjusted  price 
index  is  less  than  85  percent  of  the 
average  of  such  adjusted  index  for  the 
4  highest  of  the  8  calendar  quarters 
immediately  prior  to  the  qualifying 
quarter  A  qualifying  quarter  is  a  quarter 
where  the  applicable  adjusted  index  is 
more  than  15  percent  below  the  average 
of  such  index  for  the  4  highest  of  the 
previous  8  calendar  quarters.  Qualifying 
quarter  determinations  will  be  made 
using  the  Producer  Price  Indices  for  the 
months  of  March,  June,  September,  and 
December. 

(3)  A  determination,  made  pursuant  to 
paragraph  (b)(2)  of  this  section,  that  a 
drastic  reduction  in  wood  product 
prices  has  occurred,  shall  constitute  a 
finding  that  the  substantial  overriding 
public  interest  justifies  the  contract  term 
addition. 

(c)  Granting  market-related  contract 
term  additions.  When  the  Chief  of  the 
Forest  Service  determines,  pursuant  to 
this  section,  that  a  drastic  reduction  in 
wood  product  prices  has  occurred,  the 
Forest  Service  is  to  notify  affected 
timber  sale  purchasers.  For  any  contract 
which  has  been  awarded  and  has  not 
been  terminated,  the  Forest  Service, 
upon  a  purchasers  written  request,  wrill 
add  1  year  to  the  contract's  terms, 
except  as  provided  in  paragraphs  (c)(1) 
through  (4)  of  this  section.  This  1-year 
addition  includes  time  outside  of  the 
normal  operating  season. 

(1)  Adaitionafcontract  time  may  not 
be  granted  for  those  portions  of  the 
contract  which  have  a  required 
completion  date  or  for  those  portions  of 
the  contract  where  the  Forest  Service 
determines  that  the  timber  is  in  need  of 
urgent  removal  or  that  timber 
deterioration  or  resource  damage  will 
result  from  delay. 

(2)  For  each  additional  consecutive 
quarter,  in  which  a  contract  qualifies  for 
a  market-related  contract  term  addition, 
the  Forest  Service  will,  upon  the 
purchaser's  written  request,  add  an 
additional  3  months  during  the  normal 
operating  season  to  the  contract. 

(3)  No  more  than  twice  the  original 
contract  length  or  3  years,  whichever  is 
less,  shall  be  added  to  a  contract's  term 
by  market-related  contract  term 
addition. 

(4)  In  no  event  shall  a  revised  contract 
term  exceed  10  years  as  a  result  of 
market-related  contract  term  additions. 


(d)  Recalculation  of  periodic 
payments.  Where  a  contract  is 
lengthened  as  a  result  of  market 
conditions,  any  subsequent  periodic 
payment  dates  shall  be  delayed  1  month 
for  each  month  added  to  the  contract's 
term. 

Dated:  April  27. 1998. 
Brian  Eliot  Burke, 

Deputy  Under  Secretary.  Natural  Resources 

and  Environment. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  S2 

•fRL  .69a3-3] 

TecMnicai  Amendments  to  Approval 
and  Promulgation  of  Air  Quality 
Implementation  Plans:  State  of 
Delaware   Open  Burning  and  NonCTG 
RACT  Regulations;  Correction  of 
Effective  Date  Under  Congressionai 
Review  Ac!  (CRA; 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  correction  of 
effective  date  under  CRA. 

summary:  On  March  12.  1997  (62  FR 
1 1329),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  concerning 
the  approval  of  a  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
State  of  Delaware,  consisting  of  two 
control  measures  to  reduce  volatile 
organic  compound  (VOC)  emissions, 
which  established  an  effective  date  of 
May  12,  1997.  This  document  corrects 
the  effective  date  of  the  rule  to  May  1, 
1998  to  be  consistent  with  sections  801 
to  808  of  the  Congressional  Review  Act 
(CRA),  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  5  U.S.C.  801  and  808. 

EFFECTIVE  DATES:  This  rule  is  effective 
on  May  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Eagles.  Office  of  .Ai!    •'  (202)  260-5585. 

SUPPLFMENTARY  INFORMATION: 


ii, 


I  I'und 


Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Officer  (GAO).  EPA  recently 
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discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  March 
12,  1997,  Federal  Register  document,  by 
operation  of  lav\ ,  tiie  rule  did  not  take 
effect  on  May  12,  1997.  as  stated 
therein.  Now  that  EPA  has  discovered 
its  error,  the  rule  has  been  submitted  to 
both  Houses  of  Congress  and  the  GAO. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553{b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
effective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b)(B).  Moreover,  since  today's 
action  does  not  create  any  new 
regulatory  requirements  and  affected 
parties  have  known  of  the  underlying 
rule  since  March  12,  1997,  EPA  finds 
that  good  cause  exists  to  provide  for  an 
immediate  effective  date  pursuant  to  5 
U.S.C.  553(d)(3)  and  808(2). 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 


is  discussed  in  the  March  12,  1997, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 
May  1,  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantial 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated   .Aipril  22,  1998. 
Carol  Browner, 
Administrator. 

[FR  Doc  98-1 1 549  Filed  4-30-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

CFR  40  Pan  52 
[FRL-5981^] 

Technical  Amendments  to  Approval 
and  Promulgation  of  Section  182(f) 
Exemption  to  the  Nitrogen  Oxides 
(NOx)  Control  Requirements  for  the 
Lake  Charies  Ozone  Nonattamment 
Area;  Louisiana;  Correction  ot 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 

summary:  On  May  29, 1997  (62  FR 
29072),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  issuing  final 
approval  of  a  petition  from  the  State  of 
Louisiana  requesting  that  the  Lake 
Charles  marginal  ozone  nonattainment 
area  be  exempt  from  applicable  nitrogen 
oxides  (NOx)  control  requirements  of 
section  182(f)  of  the  Clean  Air  Act, 
which  established  an  effective  date  of 
May  27,  1997.  This  document  corrects 
the  effective  date  of  the  rule  to  May  1, 
1998,  to  be  consistent  with  sections  801 
and  808  of  the  Congressional  Review 
Act  (CRA),  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  5  U.S.C.  801  and  808. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
May  1,  1998. 


FOR  cjR-HtP  iNFORMATION  CONTACT: 
Tom  Eagles,  Office  of  Air  at  (202)  260- 

SJPP^EMEN'AO,    st;oMAT10N: 
1   Hdi  kerriund 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
May  29,  1997,  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  May  27,  1997,  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  May  29,  1997, 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2). 

Q.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
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specified  by  Executive  Order  12875  (58 
FR  58093.  October  28,  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  reKulalory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  use.  601  et  seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  May  29,1997. 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
May  1.  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated.  April  22.  1998 
Carol  BroMfner. 
Administrator 

jFR  Doc.  98-11545  Filed  4-30-98;  8  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-6983-2] 

Technical  Amendments  to  Approval  of 
Section  112(1)  Program  of  Delegation; 
Wisconsin;  Correction  ol  Etiective 
Date  Under  Congressional  Review  Act 
(CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  correction  of 
effective  date  under  CRA. 

summary:  On  April  1.  1997  (62  FR 
ir>402),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  concerning 
the  approval  of  Wisconsin's  request  for 
delegation  of  the  Federal  Air  Toxics 
program  contained  within  40  CFR  parts 
61  and  63  pursuant  to  section  112(1)  of 
the  Clean  Air  Act  (CAA)  as  amended. 


which  established  an  effective  date  of 
June  2.  1997.  This  document  corrects 
the  effective  date  of  the  rule  of  May  1 . 
1998  to  be  consistent  with  sections  801 
and  808  of  the  Congressional  Review 
Act  (CRA).  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  5  U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Eagles.  Office  of  Air  and  Radiation  at 
(202) 260-5585. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
April  1.  1997.  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  June  2,  1997,  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  April  1,  1997. 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2). 


II.  Adm>nistrati\t   K.  i^ns  >n  i  nis 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16.  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  April  1.  1997, 
f  .'■ill  ,il  Kt'uisSiT  document. 

rursuant  to  o  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
use.  808(2),  this  rule  is  effective  on 
May  1,  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated  April  22.  1998. 
Carol  Browner, 
Administrator. 
IFRDoc  98-11550  Filed  4-30-98;  8:45  ami 
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action:  Final  rule  in  response  to  court 
order. 

SUMMARY:  This  action  removes  a 
provision  of  a  final  rule  concerning 
emission  limitations  for  the  second 
phase  of  the  Nitrogen  Oxides  Reduction 
Program  under  Title  IV  of  the  Clean  Air 
Act  ("Act").  The  provision  was  recently 
remanded  to  EPA  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  at  EPAs  request. 
EFFECTIVE  DATE:  May  1.  1^18 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  C.  Alpern.  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agencv.  401  M  Street.  SVV.  Washington, 
DC.  20460,(202)564-9151. 
SUPPLEMENTARY  INFORMATION:  On  April 
13.  1995,  EPA  promulgated  nitrogen 
oxides  ("NOx")  emission  limitations  (in 
Ib/mmBtu)  for  certain  types  of  coal-fired 
utility  boilers  for  the  Acid  Rain  Program 
under  title  IV  of  the  Act.  60  FR  18751 
(1995).  EPA  set  limits  of  0.45  and  0.50 
Ib/mmBtu  respectively  for  tangentially 
fired  boilers  and  dry  bottom,  wall  fired 
boilers  ("Group  1  boilers").  On 
December  19.  1996.  EPA  promulgated 
additional  NOx  emission  limitations  for 
Phase  II  of  the  program,  i.e.,  revised 
limits  for  Group  1  boilers  and  new 
limits  for  cell  burner,  cyclone,  wet 
bottom,  and  vertically  fired  boilers 
("Group  2  boilers").  61  FR  67112  (1996). 
In  setting  the  December  19,  1996  NOx 
limits,  EPA  also  promulgated  a  final 
rule  provision  (i.e.  §  76.16)  that 
addressed  the  relationship  between  NOx 
requirements  under  titles  I  and  IV  of  the 
Act  and  provided  a  mechanism  under 
which  the  December  19.  1996  NOx 
limits  would  become  inapplicable  to 
certain  boilers.  As  part  of  recent 
litigation  in  which  the  December  19, 
1996  regulations  were  upheld  by  the 
Court  [Appalachian  Power  v.  U.S.  EPA. 
135  F.3d  791  (D.C.  Cir..  1998)),  EPA 
requested  a  remand,  which  was  granted 
by  the  Court,  of  §  76.16  in  order  to 
provide  additional  opportunity  for 
public  comment  on  the  provision.  In 
todays  action,  EPA  is  removing  the 
existing,  final  provision  in  §  76.16  and 
will  take  no  further  action  on  the 
provision  in  the  instant  rulemaking 
proceeding.  In  a  separate,  future 
rulemaking  proceeding,  EPA  intends  to 
propose  a  similar  provision  (i.e.,  as  a 
new,  proposed  §  76.16)  and  provide  an 
additional  opportunity  for  public 
comment. 

For  the  reasons  discussed  above,  this 
action  is  not  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(58  FR  51735  (1993)).  For  the  same 


reasons,  this  action  does  not  iWpose 
annual  costs  of  SlOO  million  or  more, 
will  not  significantly  or  uniquely  affect 
small  government^Land  is  not  a 
significant  federal  im^rcovemmental 
mandate.  With  regard  to  this  action,  the 
Agency  thus  has  no  obligations  under 
sections  202.  203.  204,  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(P.L.  104-4).  Moreover,  since  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  the 
action  is  not  subject  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  etseq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801,  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  any 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
in  5  U.S.C.  804(21 

List  of  Subjects  in  4U  Li^R  Fart  76 

Environmental  protection.  Acid  rain, 
Air  pollution  control.  Electric  utilities. 
Nitrogen  oxides.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  April  24,  1998. 

Richard  D.  Wilson. 

Assistant  Administrator  for  Air  and 
Radiation. 

Accordingly,  for  the  reasons  set  out 
above,  40  CFR  part  76  is  amended  as 

follows: 

PART  76"--[AMENDED; 

1.  1  he  authority  citation  for  part  761 
continues  to  read  as  follows: 

\uihiirity:  42  U.S.C.  7601  and  7651,  et  seq. 

§  576,  '6     .'Removed] 

2.  Section  76.16  is  removed. 

IFR  Doc.  98-11662  Filed  4-30-98;  8:45  am] 
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ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  November  13.  1996  (61  FR 
58303).  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  concerning  the 
extension  of  the  time  period  during 
which  certain  alternative  analytical  test 
methods  may  be  used  in  the  Federal 
Reformulated  Gasoline  (RFG)  program, 
which  established  an  effective  date  of 
January  13.  1997.  This  document 
corrects  the  effective  date  of  the  rule  to 
May  1,  1998  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  5 
use.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Eagles.  Office  of  Aif  and  Radiation 
at  (202) 260-5585. 

SUPPLEMF\*AC.       SIl~DMiT(Q),J; 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
November  13,  1996,  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  January  13,  1997, 
as  stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  November  13. 
1996,  rule  has  been  submitted  to  both 
Houses  of  Congress  and  the  GAO.  This 
document  amends  the  effective  date  of 
the  rule  consistent  with  the  provisions 
of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553fb)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable. 
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unnecessary  or  contrary  to  the  pubiic 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  November  13. 
1996.  EPA  finds  that  good  cause  exists 
to  provide  for  an  immediate  effective 
date  pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2). 

Because  the  delay  in  the  effective  date 
was  caused  bv  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CR^^.  EP.A 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  November 
13.  1996.  Federal  Register  should  be 
penalized  if  they  were  complying  with 
the  rule  as  promulgated. 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16.  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  November  13^1996. 
Federal  Register  document 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 


h  lid  the  Cumptroller 

U.  ..; ..;.  „:  : •-  neral  Accounting 

Office:  however,  in  accordance  with  5 
use.  808(2).  this  rule  is  effective  on 
May  1,  1998.  This  rule  is  not  a  "major 
rule  "  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  April  22. 1998. 
Carol  Bro%imcr, 

Administrator 

IFRDoc  98-11548  Filed  4-30-98;  8:45  am) 
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AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  correction  of 
effective  date  under  CRA. 

summary:  On  March  10.  1997  (62  FR 
10703).  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  concerning  the 
establishment  of  tolerances  for  residues 
of  the  herbicide  sulfentrazone  (N-|2.4- 
dichloro-5-l4-(dinuromethyl)-4.5- 
dihydro-3-methyl-5-oxo-lH-1.2.4- 
triazol-l-yllphenyjmethanesulfonamide) 
and  its  major  metabolite  3- 
hydroxymethyl  sulfentrazone  (N-[2,4- 
dichloro-5-(4-(difluoromethyl)-4.5- 
dihydro-3-hydroxymethyl-5-oxo-lH-lH- 
1.2.4-triazol-l- 

yljphenylmethanesulfonamide).  in  or  on 
the  raw  agricultural  commodity  soybean 
seed  at  0.05  ppm  and  for  combined 
inadvertent  residues  of  sulfentrazone. 
and  its  metabolites.  3-hydroxymethyl 
sulfentrazone  and  3-desmethyl 
sulfentrazone  |N-2l2.4-dichloro-5l4- 
(dinuoromethyl)-4,5-dihydro-5-oxo-lH- 
1.2.4-triazol-l- 

yllphenyljmethanesulfonamidej  in 
cereal  grains  (excluding  sweet  com) 
forage  at  0.2  ppm.  straw  at  0.6  ppm,  hay 
at  0.2  ppm.  grain  at  0.1  ppm.  stover  at 
0.1  ppm.  bran  at  0.15  ppm  and  hulls  at 
0.30  ppm.  The  March  10.  1997, 
document  established  an  effective  date 
of  March  10.  1997.  This  document 


corrects  the  etti-  e  ol  ttie  rule 

May  1.  1998  to  b-  stent  with 

sections  801  and  808  of  the 

Congressional  Review  Act  (CRA). 

enacted  as  part  of  the  Small  Business 

Regulatory  Enforcement  Fairness  Act.  5 

use.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

May  1.  1998 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Hofman.  Office  of  Pesticide 

Programs  and  Toxic  Substances  at  (202) 

2fiO-2922 

SUPPLEMENTAR*  tNFORMA''iON: 

1    H<)i  kurnutu! 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
March  10.  1997.  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  March  10.  1997, 
as  stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  408(e)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
use.  346a(e)(2).  provides  that  the 
Administrator,  before  issuing  a  final 
rule  under  section  408(e)(1).  shall  issue 
a  proposed  rule  and  allow  60  days  for 
public  comment  unless  the 
Administrator  for  good  cause  finds  that 
it  would  be  in  the  public  interest  to 
provide  a  shorter  period.  EPA  has 
determined  that  there  is  good  cause  for 
making  today's  rule  final  without  prior 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
effective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  section 
408(e)(2).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since 
March  10,  1997.  EPA  finds  that  good 
cause  exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
808(2).  Under  section  408(g)(1)  of 
FFDCA.  today's  rule  is  effective  upon 
publication. 
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Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  March  10, 
1997.  Federal  Register  should  be 
penalized  if  they  were  complying  with 
the  rule  as  promulgated. 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  March  10.  1997, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(a), 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
May  1,  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  April  22, 1998. 
Carol  Browner, 

Administrator. 

(FR  Doc  98-11547  Filed  4-30-98;  8:45  am] 

BIL..IKG   ;ODf  tiiU>~bG.*f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Pan  180 
[FRL-5983-1] 

Technical  Amendments  to 
Propiconazole  Pesticide  Tolerances  icr 
Emergency  Exemptions  Correction. 
Correction  of  Effective  Date  Under 
Congressional  Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  correction  of 
effective  date  under  CRA. 

summary:  On  May  2.  1997  (62  FR 
24U45J.  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  that  corrected  the 
tolerance  level  for  cranberries  that  had 
been  listed  incorrectly  in  a  document 
published  in  the  Federal  Register  on 
April  11,  1997.  estabh>n.r,t  '.".t-iimited 
tolerances  for  combined  residues  of  the 
pesticide  propiconazole  in  or  on  the 
food  commodities  almonds  and 
cranberries.  The  May  2.  1997,  notice 
established  an  effective  date  of  May  2, 
1997.  This  document  corrects  the 
effective  date  of  the  rule  to  May  1.  1998. 
to  be  consistent  with  sections  801  and 
808  of  the  Congressional  Review  Act 
(CRA).  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  5  U.S.C.  801  and  808. 
EFFECTIVE  DATE:  This  rule  is  effective 
May  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hofman.  Oi:ice  of  Pesticide 
Programs  and  Toxic  Substances  at  (202) 
260-2^22 

SUPPLEMENTARY  INFORMATION: 
1    Batl>.ground 

Section  801  of  the  CRA  precludes  a 
rule  (rom  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
May  2,  1997,  Federal  Register 
document,  by  operation  of  law.  the  rule 
did  not  take  effect  on  May  2.  1997.  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  l)een 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  408(e)(20  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 


U.S.C.  346a(e)(2).  provides  that  the 
Administrator,  before  issuing  a  final 
rule  under  section  408(e)(1).  shall  issue 
a  proposed  rule  and  allow  60  days  for 
public  comment  unless  the 
Administrator  for  good  cause  finds  that 
it  would  be  in  the  public  interest  to 
provide  a  shorter  period.  EPA  has 
determined  that  there  is  good  cause  for 
making  today's  rule  final  without  prior 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
effective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessan,'.  The  Agency  finds  that  this 
constitutes  good  cause  under  section 
408(e)(2).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since  May 
2,  1997.  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
808(2).  Under  section  408(g)(1)  of 
FFDCA,  today's  rule  is  effective  upon 
publication. 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  May  2,  1997, 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated.  _ 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is  * 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.). 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
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U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office:  however,  in  accordance  with  5 
use  808(2),  this  rule  is  effective  on 
May  1.  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  suhstantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dat«d:  April  22,  1998. 
Carol  Browner. 
Adminislrutor 
IFRDoc  98-11551  Filed  4-30-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  721 
(FRL-6982-9] 

Tectinlcal  Amendments  to  Significant 
New  Uses  of  Certain  Chemical 
Substances  Correction;  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  dale  under  CRA. 

SUMMARY:  On  May  21.  1997  (62  FR 
27694).  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  concerning  the 
correction  of  two  cross-references  in  a 
significant  new  use  rule  issued  pursuant 
to  section  5  of  the  Toxic  Substances 
Control  Act.  15  U.S.C.  604,  on  December 
2.  1996  (61  FR  63726.  codified  at  40 
CFR  721.4484).  The  correction  rule 
established  an  effective  date  of  [anuary 
31.  1997.  This  document  corrects  the 
effective  date  of  the  correction  rule  to 
May  1.  1998.  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA). 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  .5 
use.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
Ntav  I.  14<-)H 

FOR  FURTHER  INFORMATION  CONTACT: 
.An^^ela  Hofmann.  Office  of  Pesticides 
Hrnvention  and  Toxic  Substance,  at 
(202) 260-2922. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 


promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
May  21.  1997.  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  January  31.  1997. 
as  stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  Congress 
and  the  GAO  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Because  the  delay  in  the  effective  date 
was  caused  by  EPAs  inadvertent  failure 
to  submit  the  rule  under  the  CRA.  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  May  21. 
1997.  Federal  Register  should  be 
penalized  if  they  were  complying  with 
the  rule  as  promulgated 

H.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  76229. 
February  16.  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  use.  601  etseq). 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
US  C.  808(2).  this  rule  is  effective  on 
May  1.  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 


judicial  review  is  limited  to  the 
amended  effective  date. 

Dated   April  22.  1998. 
Carol  Browner, 
Administrator. 
IFR  Doc  98-1 1 552  Filed  4-30-98:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43   63.  and  64 

;iB  DocKet  Sos  9^"    1 42  and  95-22.  FCC 
97-398; 

Foreign  Parlicipaficn  in  the  U  S 
Telecommunications  Market 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration;  corrections. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  December  9.  1997,  a 
summary  of  a  Report  and  Order  that  it 
adopted  on  November  25,  1997,  that 
created  a  new  regulatory  framework  for 
international  telecommunications.  The 
Commission  inadvertently  omitted  one 
sentence  from  a  revised  section  of  the 
rules.  This  document  corrects  that 
omission.  This  document  also  amends 
the  December  9  publication  to  make 
clear  that  the  Commission's  order 
disposed  of  petitions  for  reconsideration 
in  a  related  docket. 
EFFECTIVE  DATE:  Febmarv  P   mPB. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  A.  Klein  or  Susan  O'Connell. 
lnt<-"-^''"-nl  Bureau   (202'  418-1460. 
SUPPLEMENTARY  INFORMATION: 

1.  In  FR  Doc.  No.  97-3  2013. 
published  in  the  Federal  Register  of 
December  9.  1997  (62  FR  64741),  the 
Commission  inadvertently  omitted  a 
sentence  from  the  revised 

§  63.18(e)(4)(ii)(A).  This  correction  adds 
the  necessary  sentence.  The 
Commission  included  this  correction  in 
an  Errata  released  on  January  12.  1998. 

2.  The  Commission  also  now  wishes 
to  clarify  that  FR  Doc.  No.  97-32013 
was  also  an  action  disposing  of  petitions 
for  reconsideration  filed  in  IB  Docket 
No.  95-22.  Market  Entry  and  Regulation 
of  Foreign-Affiliated  Entities. 

Corrections 

In  FR  Doc.  97-32013.  published  on 
December  9.  1997  (62  FR  64741).  make 
the  following  corrections. 

1.  On  page  64741.  in  column  2.  line 
4  of  the  document  is  corrected  to  read 
"IB  Docket  Nos.  97-142  and  95-22.  FCC 
97-398.  ■ 


Federal  Register/Vol.  63.  No.  84 /Friday.  May  1,  1998 /Rules  and  Ree.;' 
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2.  On  page  64741,  in  column  2  line 
9  of  the  document  is  corrected  to  read; 
Final  rule;  petitions  for  reconsideration 

3.  On  page  64756,  in  column  2.  add 
the  following  sentence  before  the  final 
sentenceof  *»R3  lH(eH4)(n)l.M 

§  63. 1 8    Contents  of  applications  lor 
international  common  carriers. 

*  *  «  ■  a 

(e)  *  *   • 
(4)"   *  * 

(ii)*   *  • 

(A)  *    *    *  Except  as  provided  in 

paragraph  (e)(4)(ii)(B)  of  this  section, 
any  carrier  that  seeks  to  provide 
international  switched  basic  services 
over  its  authorized  private  line  facilities 
between  the  United  States  and  a  non- 
WTO  Member  c:ountrv  for  which  the 
Commission  has  not  previously 
authorized  the  provision  of  switched 
services  over  private  lines  shall 
demonstrate  that  settlement  rates  for  at 
least  .'iO  percent  of  the  settled  I'  S  -hilled 
traffic  between  the  United  States  and 
the  country  at  the  foreign  end  of  the 
private  line  are  at  or  below  the 
benchmark  settlement  rate  adopted  for 
•hat  country  in  IB  Docket  .No  96-2fil 
and  that  the  countn,-  affords  resale 
opportunities  equivalent  to  those 
available  under  U.S.  law.*    *    * 

ppderal  CAimiTiunications  Commission. 

Magalie  Roman  Salas, 

Secretary 

IFK  DTK   18-11615  Filed  4-30-98:  8  45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  1 

[GO  Docket  No  97-113;  FCC  9ft-6«] 

Electronic  Filir>g  of  Documents  in 
Rul«nnaking  Proceedmgs 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule. 

SUMMARY:  In  order  to  implement  the 
iJianges  mandated  by  the 
Telecommunications  Act  of  1996  to 
serve  the  public  more  quickly  and 
efficiently,  the  Commission  is 
expanding  the  use  of  electronic  filing  m 
FCC  proceedings  The  Commission  is 
amending  its  rules  to  permit  the  filing 
of  pleadings  and  comments  in 
rulemaking  proceedings  (except 
broadcast  allotment  proceedings), 
petitions  for  rulemaking  (except  in 
broadcast  allotmient  proceedings), 
pleadings  in  Notice  of  Inquiry 
proceedings,  and  petitions  for 
reconsideration  and  all  responsive 


pleadings  in  these  proceedings, 
including  ex  parte  presentations  and 
summaries  or  oral  ex  parte  presentations 
in  these  proceedings,  over  the  Internet. 
This  proceeding  will  make  it  easier  for 
the  public  to  participate  in  FCC 
rulemaking  proceedings  and  is  an 
important  step  not  only  m  the 
Commission's  ongoing  efforts  to 
streamline  and  improve  the 
Commission  s  decision  making 
processes. 

EFFECTIVE  DATE:  Tune  30    IQQfi 
FOR  FURTHER  INFORMATION  CONTACT; 

Legal  information:  Laurence  H. 
Schecker.  Office  of  General  Counsel, 
202-418-1720;  Technical  information 
Shervl  Segal   Office  of  Public  Affairs. 
202-418-0265 
SUPPLEMENTARY  INFORMATION: 

1    In  this  Order,  we  amend  parts  0  and 
1  of  our  Rules  to  allow  parties  to  file 
comments  and  other  pleadings 
eler.ronicallv  via  the  Internet  in  FCC 
informal  notice  and  comment 
rulemaking  proceedings  conducted 
under  section  553  of  the  Administrative 
fVocedure  .^ct.  5  U.S.C.  553.  except  for 
broadcast  allotment  proceedings.  We 
will  also  permit  the  electronic  filing  of 
all  pleadings  and  comments  in 
proceedings  involving  petitions  for 
rulemaking  (except  m  broadcast 
allotment  proceedings)  and  Notice  of 
Inquir\  proceedings  (.NOIs)  We  will 
evaluate  the  new  rules  and  assess  the 
operation  of  the  system  as  we  gain 
experience  to  determine  whether  there 
is  any  need  to  make  modifications,  and 
whether  it  is  feasible  to  expand  further 
the  applicability  of  the  system  beyond 
nilemakmg-related  proc.eedings  and 
possibly  ultimately  to  require  electronic 
filing  the  electronic  comment  filing 
system  (ECFS)  is  now  operational  and 
can  be  used  to  file  comments 
electronically  in  individual  proceedings 
designated  by  the  Commission.  When 
the  rale  changes  adopted  m  this  order 
go  into  effect,  the  ECFS  mav  tie  used  for 
electronic  filing  of  comments  as 
specified  in  this  order.  It  is  anticipated 
that  the  transition  to  the  ECFS  as  the 
official  system  of  record  will  be 
completed  by  fuly  1998  .\  Pubhc  Notice 
will  be  issued  at  that  time 

2.  Formal  Status  of  Electronically 
Filed  Comments  Every  commenting 
party  supported  the  concept  of 
electronic  filing  of  comments  in 
rulemaking  proceedings.  We  believe 
that  the  electronic  transmission  oi 
comments  to  the  Commission  will  make 
it  easier  for  the  public  to  participate  in 
our  proceedings,  encouraging  greater 
and  more  duerse  public  input.  This 
procedure  may  well  reduce  the  cost  of 
filing  comments,  because  parties  will  no 


longer  have  to  file  multiple  paper  copies 
and  arrange  for  mailing  or  messenger 
delivery  if  the  party  to  be  served  agrees 
to  be  served  electronically.  The  ECFS 
will  automatically  catalogue  all  of  the 
comments,  making  it  easier  to  review 
comments.  Electronic  comment  filing 
will  also  make  it  easier  for  f>eople  with 
disabilities  to  participate  in  our 
proceedings.  As  the  National 
Association  of  the  Deaf  observed,  the 
deaf  and  hard  of  hearing  community 
relies  on  the  Internet  as  an  important 
form  of  communication,  and  the  various 
costs  and  complications  of  filing 
comments  on  paper  has  often  prevented 
these  individuals  from  sharing  their 
views  with  the  Commission. 
Furthermore,  this  procedure  will  allow 
for  the  on-line  review  of  comments  filed 
writh  the  Commission  by  the  staff  and  by 
the  public.  We  believe  that  increased 
public  participation  in  our  decision 
making  process  will  allow  us  to 
consider  a  broader  range  of  opinions 
and  input,  improving  our  decision 
making  pr6cess.  For  all  these  reasons, 
we  strongly  encourage  the  public  to  use 
the  ECFS  system 

3.  We  note  that  for  now  electronic 
filing  procedures  will  be  used  in  general 
rulemaking  proceedings.  The  procedure 
will  not  be  available  for  rules  of 
"particular  appUcabiUty"  (e.g..  tariff 
investigations)  unless  the  Commission 
has  specifically  permitted  such  filings 
in  those  types  of  proceedings.  Further, 
electronic  filing  may  be  used  in  general 
rulemaking  proceedings  even  when  the 
Commission  has  dispensed  with  the  use 
of  notice  and  comment  procedures 
under  the  Administrative  Procedure 
Act's  exceptions.  In  such  rulemaking 
proceedings,  electronic  filing  could  be 
used  for  petitions  for  reconsideration, 
for  example. 

4.  The  choice  of  the  Internet  as  the 
filing  mechanism  generally  was 
supported  by  the  commenting  parties. 
although  some  commenters  questioned 
whether  bandwidth  limitations  might 
affect  the  use  of  the  Internet.  Bandwidth 
is  not  an  issue  here  because  documents 
will  be  transmitted  to  us  electronically 
and  even  large  documents  will  not  be  of 
a  size  to  hamper  downloading.  Our 
technical  staff  is  working  to  ensure  that 
the  public  easily  be  able  to  gain  access 
to  and  use  the  ECFS.  Some  commenters 
made  specific  suggestions  for  the 
electronic  fifing  interface  and 
recommended  that  changes  to  the 
"quickstart"  interface  be  made  available 
for  public  testing.  We  are  reviewing 
these  suggestions  and  the  final  ECFS 
instructions  will  explain  the 
Commission's  interface  choices.  Input 
from  the  public  and  FCC  staff  on  the 
ECFS  interface  is  important,  and  we  will 
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implement  periodic  reviews  to  consider 
chanues  to  the  system  in  the  future. 

5.  As  we  have  noted,  we  strongly 
encourage  the  puhhc:  to  utilize  the  ECFS 
system  to  file  comments  olectronicaiiy 
However,  the  pubUc  may  continue  to 
file  comments  by  traditional  means,  on 
paper.  We  will  treat  comments  filed  on 
paper  and  comments  filed  nloclronicnlly 
the  same.  If  a  party  files  its  comments 
electronically,  there  is  no  need  to  file  a 
paper  version  of  the  document,  and  we 
discourage  parties  from  filing  both 
electronically  and  on  paper  If  both 
electronic  and  paper  versions  are  filed, 
we  will  treat  the  electronic  version  as 
the  original,  official  copy,  and  one  paper 
copy  should  be  filed.  Electronic 
comments  that  are  received  before  the 
applicable  deadline  and  meet  the 
necessary  formalities  will  be  treated  as 
formal  filings,  and  comments  that  are 
received  after  the  deadlines,  or  that  fail 
to  meet  the  necessary  formalities,  will 
be  treated  as  informal  or  ex  parte  filings. 

6.  Extension  to  Other  Related 
Proceedings  We  agree  with  commenters 
that  electronic  filing  should  be 

f>ermitted  for  petitions  for  rulemaking 
except  in  broadcast  allotment 
proceedings),  pleadings  in  NOIs.  and 
petitions  for  reconsideration  and  all 
responsive  pleadings  in  the  foregoing 
proceedings  and  rulemaking 
proceedings  (except  broadcast  allotment 
proceedings)  We  see  no  reason  to  phase 
in  these  additions  to  our  electronic 
comment  filing  initiative  over  time.  We 
will  amend  our  rules  accordingly.  In  the 
future,  after  the  Commission  and  the 
public  has  had  experience  with  the 
ECFS  system,  we  anticipate  adding 
other  types  of  pleadings  and  documents 
to  the  electronic  filing  system  and 
moving  toward  an  all-elei:tronic  filing 
system. 

7.  Signatures  Extension  of  the  ECFS 
to  proceedings  other  than  rulemaking 
pro<.Hedings,  we  might  have  to  amend 
the  signature  rule.  47  CFR  1  52.  which 
requires  that  "It  jhe  original  of  all 
petitions,  motions,  pleadings,  briefs, 
and  other  documents  filed"  by  counsel 
or  by  any  party  not  represented  by 
counsel  must  be  signed.  For  example,  in 
rulemaking  proceedings,  petitions  for 
reconsideration,  oppositions,  and 
replies  must  conform  to  *i  l.^Z.  47  CFR 
1.52.  One  commenter  asserted  that  filing 
electronically  results  in  the  lack  of  a 
traceable  signature.  The  only  other 
parties  commenting  on  this  question 
simply  referred  to  electronic  signatures 
as  part  of  their  discussion  of  security 
measures.  Sections  1.743(e)  and  1.913(e) 
of  our  rules,  47  CFR  1.743(e)  and 

1  913(e).  currently  permit  electronic 
signatures  for  certain  applications. 
Under  these  rules,  "the  signature  on  an 


electronically  filed  application  will 
consist  of  the  electronic  equivalent  of 
the  typed  name  of  the  individual."  We 
believe  these  procedures  can  be  applied 
to  documents  filed  electroHir^lly 
through  the  ECFS.  and  we  will  amend 
§  1.52  of  our  rules.  47  CFR  1.52.  to 
define  electronic  signatures  similarly  for 
documents  filed  in  this  manner. 

8.  Ex  Parte  Submissions.  We  agree 
that  the  ECFS  can  be  used  for 
summaries  of  permissible  ex  parte 
presentations  in  rulemaking 
proceedings  (except  broadcast  allotment 
proceedings).  If  a  party  is  filing  a  notice 
for  the  record  summarizing  an  oral  ex 
parte  meeting  in  a  permit-but-disclose 
rulemaking,  it  may  do  so  electronically 
or  on  paper.  In  proceedings  in  which 
electronic  filing  is  permitted,  paper 
filings  will  also  be  scanned  into  the 
system.  The  summaries  of  ex  parte 
presentations  will  be  available  to  all 
Commissioners  and  Commission  staff 
via  the  FCC's  Internet.  In  addition,  the 
ECFS  will,  on  a  daily  basis,  generate  a 
listing  of  all  documents  filed 
electronically  or  scanned  into  the  ECFS 
which  will  be  provided  to  the 
Commissioners.  Bureaus,  and  Offices. 
Thus.  Commission  employees  involved 
in  oral  ex  parte  presentations  will 
receive  notice  of  or  and  have  immediate 
access  to  copies  of  the  summaries  of  oral 
ex  parte  presentations,  In  view  of  this, 
in  proceedings  in  which  electronic 
filing  is  permitted,  we  are  modifying  the 
current  requirement  in 

§  1.1206(b)(2)  of  our  rules.  47  CFR 
1.1206(b)(2).  that  persons  making  oral 
ex  parte  presentations  must  submit 
copies  of  the  summary  of  the 
presentation  to  the  Commissioner  or 
Commission  employee  involved  in  the 
oral  presentation.  Written  ex  parte 
presentations  in  these  proceedings  can 
be  filed  electronically,  or,  if  filed  on 
paper,  will  be  scanned  into  the  system 
by  Commission  personnel.  We  note  that 
we  are  permitting  electronic  filings  in 
NOIs  and  petition  for  rulemaking 
proceedings  (except  broadcast  allotment 
proceedings).  These  proceedings  are 
exempt  for  purposes  of  ex  parte  filing 
rules.  In  addition,  ex  parte  comments 
will  be  able  to  be  filed  electronically  in 
these  proceedings,  as  Bell  Atlantic/ 
NYNEX  suggests.  We  will  reassess  the 
electronic  filing  of  summaries  of  ex 
parte  presentations  as  we  gain  more 
experience  with  the  ECFS  system. 

9.  Security:  The  FCC's  Internet  servers 
are  protected  by  a  "firewall"  that 
prevents  outside  users  from  gaining 
access  to  our  internal  data.  The  ECFS 
has  been  designed  to  work  with  the 
firewall  to  keep  the  master  database  of 
comments  secure.  Security  measures 
make  it  more  difficult  for  members  of 


the  public  to  use  electronic  filing.  A 
major  goal  of  the  ECFS  is  to  make  it 
easier  to  file  information  with,  and 
retrieve  information  from,  the  FCC. 
Unlike  specialized  FCC  activities, 
rulemakings  are  open  to  all  members  of 
the  public.  Currently,  we  have  no 
special  security  checks  for  paper  filings. 
Anyone  could  mail  or  hand-deliver  a  set 
of  paper  comments  claiming  to  be  a 
certain  party,  and  the  Commission 
would  have  to  rely  on  the  real  party  to 
identify  the  "imposter "  comments.  The 
same  standards  should  work  just  as  well 
for  electronic  comments.  We  note  that 
in  proceedings  in  which  electronic 
filing  has  been  permitted  thus  far,  we 
have  encountered  no  problems.  We  have 
adequate  measures  in  place  to  deal  with 
abusive  or  frivolous  filings.  We  will  not 
take  further  steps  at  this  time,  because 
we  agree  with  commenting  parties  that 
such  instances  can  be  addressed  on  a 
case-by-case  basis. 

10.  Submission  of  materials  through 
the  ECFS  will  post  them  to  the  World 
Wide  Web.  We  anticipate  that  parties 
submitting  confidential  materials  (either 
those  presumptively  confidential  or 
those  for  which  the  party  seeks 
confidentiality)  vkriU  continue  to  do  so 
on  paper.  It  is  administratively  difficult 
to  deal  with  confidentiality  requests  in 
the  rulemaking  context  because  of  the 
large  number  of  parties  typically 
involved. 

11.  Filing  Deadline  Issues  We 
proposed,  at  least  initially,  to  keep  the 
same  filing  deadline  (5:30  p.m.  eastern 
time)  for  electronic  comments  as  we 
currently  have  for  paper  comments. 
Some  commenters  agree  that  we  should 
retain  the  status  quo.  Other  commenters 
suggested  that  because  the  ECFS  will  be 
accessible  24  hours  a  day  through  the 
Internet,  the  filing  deadline  should  be 
pushed  back  until  midnight.  Other 
parties  indicated  that  the  date  and  time 
electronic  comments  are  received  by  the 
Commission,  whenever  that  occurred, 
should  govern,  that  is.  comments  would 
be  received  at  all  times  but  if  received 
after  5:30  p.m.  on  a  business  day.  would 
be  deemed  to  be  filed  the  next  business 
day.  Electronic  filing  makes  it 
technically  possible  for  us  to  extend  our 
filing  deadline  later  in  the  day,  and  we 
wish  to  encourage  electronic  filing.  We 
will  therefore  permit  electronic 
comments  filed  via  the  ECFS  to  be  made 
until  midnight  of  the  date  due.  Our 
rules  will  be  amended  accordingly.  We 
note  that  a  time  stamp  mechanism  so 
that  the  filing  date  of  each  comment  can 
be  confirmed  has  already  been  built  into 
the  ECFS.  along  with  automatic 
notification  to  the  commenter  of  the 
official  filing  date  and  time. 
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12.  Extensions  of  Time  We  will 
amend  our  rules  (47  CFR  0.231{i))  to 
delegate  to  the  Secretar\  authority  to 
grant  requests  for  ex-ten.sions  of  time 
based  on  operational  or  congestion 
problems  m  appropriate  cirrumsfances. 
We  will  reassess  these  procedures  after 
we  have  had  some  experience  to 
determine  whether  congestion  and 
outages  are  likely  to  be  a  significant 
problem 

13  Formatting  and  Copy  Issues.  The 
ECFS  has  been  designed  to  accept 
filings  created  in  the  following  major 
word  processing  formats — Microsoft 
Word  WordPerfect,  ,^dobe  Acrobat,  and 
ASCII  text — as  well  as  Microsoft  Excel 
for  spreadsheets  These  formats 
represent  the  overwhelming  majority  of 
the  market  todav,  and  virtually  every 
other  word  processor  will  export  files  in 
these  formats  For  viewing  and  printing, 
the  ECFS  will  automatically  convert 
files  into  Adobe  Acrobat  Porlabie 
Document  Format  (PDF)  so  that  users 
can  access  the  formatted  files  even  if 
they  do  not  have  the  word  processor 
used  to  create  the  document  The  ECFS 
do<n.imentation  and  on-line  help  will 
specify  the  acceptable  formats  We 
encourage  electronic  filers  to  utilize 
siifficientlv  large  fonts  to  ensure  ease  of 
reading  documents  Over  time,  as  users' 
needs  change  and  technology  advances. 
we  will  consider  adding  additional  file 
formats  if  technically  feasible  Becau.se 
an  earlier  version  of  Microsoft  Internet 
Explorer  did  not  support  a  spec:ific 
technical  feature  necessary  for 
uploading  files  into  the  FCC's  database 
system,  the  quickstart  system  in  use  for 
the  past  months  onlv  allowed  uploading 
using  Netscape  Navigator  MicrosoH  has 
since  added  the  necessary  feature  in  the 
current  version  of  Internet  Explorer 
(4.0),  which  is  free  to  the  public,  so  the 
final  ECFS  implementation  will  support 
both  the  ma(or  browsers  We  anticipate 
that  other  browsers  will  be  able  to  use 
the  system,  and  will  work  to  include 
necessary  features  as  needed 
DcKTumenVation  for  the  ECFS  will 
provide  users  with  additional 
information  on  compatible  software 

14,  Non-electronic  attachments  to 
electronic  filings  should  be  filed  the 
same  day  as  the  electronic  filing.  We 
encourage  parties  to  scan  their 
attachments  as  PDF  files  and  submit 
them  elertronicallv   If  parties  (;annot  do 
so,  we  well  attempt  to  st.an  the  non- 
electronic portion  of  the  filing  into  the 
ECFS  If  it  IS  not  possible  to  scan  the 
materials,  the  party  submitting  such 
material  should  reference  it  in  the 
pleading  and  the  materials  will  be 
included  in  the  record.  Documents  filed 
electronically  should  be  self-contained. 
No  hyperlinks  to  other  sites  on  the 


Internet  will  be  permitted  in 
electronically-filed  documents.  To  allow 
hyperlinks  would  permit  parties  to 
expand,  perhaps  endlessly,  the 

materials  submitted  to  us  for 
consideration  It  also  could  conceivably 
result  in  linkage  to  inappropriate  sites. 
We  will,  however,  consider  this  issue  as 
pan  of  our  evaluation  of  the  ECFS. 

15  We  prefer  that  parties  utilize  the 
ECFS  system,  but  paper  filings  can 
continue  to  be  made  accompanied  by 
diskettes  ,^s  the  system  matures,  we 
will  consider  whether  a  bulletin  board 
system  should  be  added  and  whether 
acceptance  of  CD-ROM  is  advisable 

IB  The  ECFS  is  designed  to  conver" 
automatically  all  filings  into  .^dobe 
Acrobat  (PDF)  format   PDF  preserves 
document  formatting  anc  pagination 
when  viewed  on  different  systems, 
although  in  some  lases  there  may  be 
slight  differences  between  the  paper  and 
on-line  version  Because  there  may  be 
deviations  from  the  paper  and  on-line 
versions,  a  word  hmit  makes  sense, 
since  all  major  word  processors  include 
a  word  count  feature.  Also,  this 
measurement  is  more  consistent  than 
file  size,  which  may  vary  with  the  word 
processor  and  mav  change  during 
electronic  transmission.  One  double- 
spaced  page  IS  roughly  250  words. 
Therefore,  we  will  modify  our  rules  to 
allow  either  a  maximum  number  of 
pages  or  a  maximum  number  of  words 
(calculated  at  250  words  per  page).  We 
encourage  parlies  filing  on  paper  to 
number  their  paragraphs.  However,  we 
will  not  require  paragraph  numbering 
and  failure  to  include  paragraph 
numbers  will  not  be  a  reason  for  us  to 
disregard  a  comment 

1"  Because  electronic  submissions 
will  be  available  simultaneously  to  the 
staff  via  the  FCC  Intranet,  there  is  no 
need  for  filing  multiple  copies  Only 
one  official  copy  of  an  electronic  filing 
is  necessary  .  unless  the  Commission  has 
specified  that  additional  electronic 
copies  must  be  filed,  and  we  will  amend 
our  rules  accordiRglv   Commission  staff 
will  handle  internal  distribution  oi 
documents  if  such  distribution  is 
required  However  we  do  not  anticipate 
this  will  be  necessary  because  the  ECFS 
provides  ail  Commission  staff  including 
the  Commissioners,  with  almost 
immediate  access  to  pleadings  filed 
electronically  As  we  previously  noted, 
the  ECFS  will  also  generate  on  a  daily 
basis  a  listing  of  documents  filed 
electronically  with  or  scanned  into  the 
system.  This  listing  will  be  distributed 
to  ail  Commissioners,  Bureaus,  and 
Offices.  The  ECFS  thus  makes  it 
unnecessary  for  parties  to  provide 
courtesy  copies  of  pleadings  directly  to 
Commissioners,  Bureaus,  and  Offices. 


Although  we  will  not  prohibit  courtesy 
filings,  we  strongly  discourage  the  filing 
of  excessive  copies  of  documents.  If  a 
party  wishes  to  make  the  additional 
effort  and  expenditure  of  providing  one 
courtesy  copy  of  a  pleading  directly  to 
a  Commissioner,  Bureau,  or  Office,  they 
may  do  so.  Courtesy  copies,  however, 
may  only  be  provided  on  paper.  Parties 
must  mark  such  copies  "Courtesy  Copy" 
on  the  title  page  to  avoid  confusion  as 
to  whether  a  document  is  an  original  or 
copy.  We  will  continue  regularly  to 
reassess  our  internal  distribution 
methods  as  we  gain  more  experience 
with  this  system. 

18  The  6CFS  was  designed  to  allow 
an  FCC  staff  person  to  verify  comments 
after  they  have  been  filed  electronically 
and  before  they  are  made  available  for 
viewing  and  downloading  by  the  public 
through  the  Internet.  This  intermediate 
step  is  designed  to  ensure  that  parties 
have  provided  essential  information, 
such  as  the  docket  number.  Paper 
documents  must  still  be  scanned  into 
the  system,  as  with  the  current  RIPS 
system,  which  wall  take  slightly  longer 
for  them  to  be  available  electronically. 
In  addition,  determinations  may  need  to 
be  made  as  to  whether  a  pleading  is  late 
filed,  ex  parte,  confidential 
correspondence,  or  filed  within  the 
Sunshine  Period.  Other  than  these 
processing  steps,  electronically- 
submitted  comments  can  be  made 
available  to  the  public  immediately  after 
filing.  It  seems  reasonable  to  commit  to 
having  comments  available  on-line 
throu^  the  FCC's  World  Wide  Web  site 
for  downloading  the  day  after  the  filing 
deadline  (except  materials  that  must  be 
scanned  into  the  ECFS  or  in 
extraordinary  cases),  and  we  will 
endeavor  to  do  so.  Some  parties  ask  that 
comments  be  available  from  the 
Conunission's  copy  contractor  by  8:30 
a.m.  following  the  filing  deadline.  This 
would  seem  to  be  an  overly  stringent 
standard.  The  copy  contractor  will 
receive  an  electronic  mail  notification 
list  of  all  fiUngs  at  the  same  Lime  as  the 
Bureaus  and  copies  will  be  available  as 
soon  as  they  are  processed  by  the 
Secretary's  Office. 

19.  In  some  cases,  parties  must  serve 
copies  of  their  filings  on  all  other 
participants  in  a  proceeding. 
Specifically,  in  rulemaking  proceedings, 
oppositions  to  j>etitions  for 
reconsideration  and  replies  to  such 
oppositions  must  be  served  on  certain 
parties.  Commenters  generally  agreed 
that,  even  when  conunents  were  filed 
electronically  with  the  FCC,  service  on 
other  parties  would  have  to  be  on  paper 
unless  those  parties  stated  that  they 
would  accept  electronic  service.  A  party 
must  agree  to  accept  electronic  service 
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at  their  premises  before  service  may  be 
accomplished  in  that  manner.  We  are 
exploring  adding  a  field  on  the  ECFS  to 
allow  parties  to  check  whether  they  will 
accept  electronic  service.  In  the 
meantime,  parties  should  indicate  their 
willingness  to  accept  electronic  filing  in 
their  pleadings.  We  may  explore  other 
approaches  in  the  future,  but  it  is 
important  to  gain  experience  with  the 
practice  of  electronic  filing  before 
attempting  to  do  so.  When  parties  agree 
to  electronic  service,  service  in  that 
manner  will  be  considered  the  same  as 
facsimile  service.  We  will  amend  the 
rule  accordingly. 

20.  Final  Regulatory  Flexibility  Act 
Certification  We  previously  certified 
that  the  proposed  rules  "|would|  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities."  No  comments 
were  received  concerning  this 
certification.  Our  purpose  in  granting 
electronically  filed  comments 
comparable  legal  treatment  to  comments 
filed  on  paper  is  to  simplify  and  clarify 
the  existing  rules,  and  to  give  parties 
additional  options  for  filing  comments. 
The  modifications  do  not  impose  any 
additional  compliance  burden  on 
persons  dealing  with  the  Commission, 
including  small  entities.  All  parties  will 
still  be  permitted  to  file  comments  on 
paper,  exactly  as  they  do  today.  We 
anticipate  that  the  revisions  we  adopt 
here  will  make  it  somewhat  easier  for 
small  entities  as  well  as  others  that  wish 
to  file  and  review  comments 
electronically  to  do  so.  Accordingly,  we 
certify  that  the  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  the  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Report  and  Order, 
including  this  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

21.  Accordingly,  it  is  ordered  that 
pursuant  to  sections  4(i).  4(i).  and  303lrJ 
of  the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  154(j).  and 
303(r).  Parts  0  and  1  of  the 
Commission's  Rules  are  amended  as  set 
forth  in  the  Rule  Changes  below. 

List  of  Subjects 

47CFRPartO 

Organization  and  functions 
(Government  agencies). 

47  CFR  Part  I 

Administrative  practice  and 
procedure. 


Federal  Communications  Commission. 

Magaiie  Roman  Salas, 

Secretory. 

Rule  Changes 

Parts  0  and  1  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5.  48  SUt.  1068.  as 
amended.  47  U  S.C  155.  225.  unless 
otherwise  noted. 

2.  Section  0  231  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§0.231     AutlX)»1ty  et«ieqal»c! 

•  •  *  -  < 

(i)  The  Secretary,  acting  under  the 
supervision  of  the  Managing  Director, 
serves  as  the  official  custodian  of  the 
Commission's  documents  and  shall 
have  authority  to  appoint  a  deputy  or 
deputies  for  the  purposes  of  custody 
and  certification  of  documents  located 
in  Gettysburg,  Pennsylvania  or  other 
established  locations.  The  Secretary  is 
delegated  authority  to  rule  on  requests 
for  extensions  of  time  based  on 
operational  problems  associated  with 
the  Commission's  electronic  comment 
filing  system.  See  §  1 .46  of  this  chapter. 

3  Section  0.401  is  amended  by 
adding  paragraph  (a)(l)(iii)  to  read  as 
follows: 

i  0.401     Location  of  Commission  oftlces. 

•  •  «  «  • 

(a)'   •   • 

(1)'   •   * 

(iii)  Electronic  filings,  where 
permitted,  must  be  transmitted  as 
specified  by  the  Commission  or  relevant 
Bureau  or  Office. 


PART  1— PRACTICE  AND 
PROCEDURE 

4.  1  he  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79  et  seq.:  47  U.S.C 
151,  154(i),  154(i).  155.  225.  and  303(r). 

5.  Section  1.4  is  amended  by  revising 
paragraph  (f)  and  the  text  of  paragraph 
(h)  preceding  the  examples  to  read  as 
follows: 

1 1.4    Computation  of  time. 

•         •         *         •         * 

(f)  Except  as  provided  in  §  0.401(b)  of 
this  chapter,  all  petitions,  pleadings, 
tariffs  or  other  documents  not  required 
to  be  accompanied  by  a  fee  and  which 
are  hand-delivered  must  be  tendered  for 


filing  in  complete  form  before  5:30  p.m. 
in  the  Office  of  the  Secretary,  either  in 
Washington  or  Gettysburg,  as  directed 
by  §  0.401(b)  of  this' chapter.  The 
Secretary  will  determine  whether  a 
tendered  document  meets  the  pre-5:30 
deadline.  Documents  filed  electronically 
pursuant  to  §  1.49(f)  must  be  received  by 
the  Commission's  electronic  comment 
filing  system  before  midnight. 

*  •        •        •        * 

(h)  If  a  document  is  required  to  be 
served  upon  other  parties  by  statute  or 
Commission  regulation  and  the 
document  is  in  fact  served  by  mail  (see 
§  1 .47(0),  and  the  filing  period  for  a 
response  is  10  days  or  less,  an 
additional  3  days  (excluding  holidays) 
will  be  allowed  to  all  parties  in  the 
proceeding  for  filing  a  response.  This 
paragraph  (h)  shall  not  apply  to 
documents  filed  pursuant  to  §  1.89. 
§  1.120(d).  §  1.315(b)  or  §  1.316.  For 
purposes  of  this  paragraph  (h)  service  by 
facsimile  or  by  electronic  means  shall  be 
deemed  equivalent  to  hand  delivery. 

6.  Section  1.46  is  amended  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§  1  46     Motions  lof  extension  of  time. 

•  *  •  •  • 

(b)  Motions  for  extension  of  time  in 
which  to  file  responses  to  petitions  for 
rulemaking,  replies  to  such  responses, 
comments  filed  in  response  to  notice  of 
proposed  rulemaking,  replies  to  such 
comments  and  other  filings  in 
rulemaking  proceedings  conducted 
under  Subpart  C  of  this  part  shall  be 
filed  at  least  7  days  before  the  filing 
date.  If  a  timely  motion  is  denied,  the 
responses  and  comments,  replies 
thereto,  or  other  filings  need  not  be  filed 
until  2  business  days  after  the 
Commission  acts  on  the  motion.  In 
emergency  situations,  the  Commission 
will  consider  a  late-filed  motion  for  a 
brief  extension  of  time  related  to  the 
duration  of  the  emergency  and  will 
consider  motions  for  acceptance  of 
comments,  reply  comments  or  other 
filings  made  after  the  filing  date. 

(c)  If  a  motion  for  extension  of  time 
in  which  to  make  filings  in  proceedings 
other  than  notice  and  comment  rule 
making  proceedings  is  filed  less  than  7 
days  prior  to  the  filing  day,  the  party 
filing  the  motion  shall  (in  addition  to 
serving  the  motion  on  other  parties) 
orally  notify  other  parties  and 
Commission  staff  personnel  responsible 
for  acting  on  the  motion  that  the  motion 
has  been  (or  is  being)  filed. 

7.  Section  1.47  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

§  1.47      Sf^ryize  o'  docu^^nts  and  proof  of 
service. 
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(d)  Except  in  formal  complaint 
proceedings  against  common  carriers 
under  §§  1  720  through  1.736, 
documents  may  be  served  upon  a  party. 
his  attorney,  or  other  duly  constituted 
agent  by  delivering  a  copv  or  by  mailing 
a  copy  to  the  last  known  address  See 
§  1.736.  Documents  that  are  required  to 
be  served  must  be  served  in  paper  form. 
even  if  documents  are  filed  in  electronic 
form  with  the  Commission,  unless  the 
party  to  be  served  agrees  to  accept 
service  in  some  other  form. 
***** 

8.  Section  1.49  is  amended  by  revising 
paragraph  (a)  and  adding  new  paragraph 
(0  preceeding  the  note  at  the  end  of  the 
section  to  read  as  follows: 

§  1  49     Specifications  as  to  pleadings  and 
documents. 

{bi  .ml  pleadings  and  doi  urnents  filed 
in  paper  form  in  any  Commission 
proceeding  shall  be  typewritten  or 
prepared  bv  mechanu,al  processing 
methods,  and  shall  f>e  filed  on  A 4  (21 
cm.  X  29.7  cm.)  or  on  8'  ^  x  11  inch  (216 
cm.  x  27.9  cm.)  paper  with  the  margins 
set  so  that  the  printed  material  does  not 
exceed  6  1/2  x  9'  ^  inches  fl6  5  cm  x 
24.1  cm.).  The  printed  material  may  be 
in  any  typeface  of  at  least  12-point 
(0.42333  cm.-or  'V72  ")  in  height.  The 
body  of  the  text  must  be  double  spaced 
with  a  minimum  distance  of  V32  of  an 
inch  (0.5556  cm.)  between  each  line  of 
text.  Footnotes  and  long,  indented 
quotations  may  be  single  spaced,  but 
must  be  in  type  that  is  12-point  or  larger 
in  height,  with  at  least  Vie  of  an  inch 
(0.158  cm.)  between  each  line  of  text. 
Counsel  are  cautioned  against 
employing  extended  single  spaced       • 
passages  or  excessive  footnotes  to  evade 
prescribed  pleading  lengths  If  single- 
spaced  passages  or  footnotes  are  used  in 
this  manner  the  pleading  will,  at  the 
discretion  of  the  Commission,  either  be 
rejected  as  unacceptable  for  filing  or 
dismissed  with  leave  to  be  refiled  in 
proper  form.  Pleadings  may  be  printed 
on  both  sides  of  the  paper  Fleadmgv 
that  use  only  one  side  of  the  paper  shall 
be  stapled,  or  otherwise  bound,  in  the 
upper  left-hand  comer;  those  using  both 
sides  of  the  paper  shall  be  .stapled  twice, 
or  otherwise  bound,  along  the  left-hand 
margin  so  that  it  opens  like  a  book.  The 
foregoing  shall  not  apply  to  printed 
briefs  specifically  requested  by  the 
Commission,  official  publications, 
charted  or  maps,  original  documents  (or 
admissible  copies  thereof!  offered  as 
exhibits,  specially  prepared  exhibits,  or 
if  otherwise  specifically  provided.  All 
copies  shall  be  clearly  legible. 
***** 

(0(1)  In  the  following  tyf>es  of 
proceedings,  all  pleadings,  including 


f>ermissible  ex  parte  submissions, 
notices  of  ex  parte  presentations, 
comments  reply  comments,  and 
petitions  for  reconsideration  and  replies 
thereto,  may  be  filed  in  electronic 
format: 

(i)  General  rulemaking  proceedings 
other  than  broadcast  allotment 
proceedings. 

(ii)  Notice  of  inquiry  proceedings;  and 

(iii)  Petition  for  rulemaking 
proceedings  (except  broadcast  allotment 
proceedings). 

(2)  For  purposes  of  paragraphs  (b)  and 
(c)  of  this  section,  and  any  prescribed 
pleading  lengths  the  iengtli  of  any 
document  filed  in  electronic  form  shall 
be  equal  to  the  length  of  the  document 
if  printed  out  and  formatted  according 
to  the  specifications  of  paragraph  (a)  of 
this  section,  or  shall  be  no  more  that  250 
words  per  page. 
***** 

9  Section  1.51  is  amended  by  revising 

paragraph  |e!  to  read  as  follows: 

§1.51     Number  of  copiee  o(  pleadings, 
briefs  ana  other  papers. 

***** 

(e)  The  parties  to  any  proceeding  may, 
on  notice,  be  required  to  file  additional 
copies  of  anv  or  all  filings  made  in  that 
proceeding 

10.  Section  1.52  is  revised  to  read  as 
follows: 

§152     Subscription  and  verification. 

The  original  of  all  petitions,  motions, 
pleadings,  briefs,  and  other  documents 
filed  by  any  party  represented  by 
counsel  shall  be  signed  by  at  least  one 
attorney  of  record  in  his  individual 
name,  whose  address  shall  be  stated.  A 
party  who  is  not  represented  by  an 
attorney  shall  sign  and  verify  the 
document  and  state  his  address.  Either 
the  original  document,  or  an  electronic 
reproduction  of  such  original  document 
containing  the  facsimile  signature  of  the 
attorney  or  unrepresented  party  is 
acceptable  for  filing  If  a  facsimile  copy 
of  a  document  is  filed,  the  signatory 
shall  retain  the  original  until  the 
Commissions  decision  is  final  and  no 
longer  subject  to  judicial  review.  If 
pursuant  to  §  1.429(h)  a  document  is 
filed  electronically,  a  signature  will  be 
considered  any  symbol  executed  or 
adopted  by  the  party  with  the  intent  that 
such  svmbol  be  a  signature,  including 
symbols  fonned  by  computer-generated 
electronic  impulses.  E.xcept  when 
otherwise  specifically  provided  by  rule 
or  statute,  documents  signed  by  the 
attornev  for  a  part)  need  not  be  verified 
or  accompanied  by  affidavit.  The 
signature  or  electronic  reproduction 
thereof  by  an  attorney  constitutes  a 
certificate  by  hLm  that  he  has  read  the 


document:  that  to  the  best  of  his 
knowledge,  information,  and  behef 
there  is  good  ground  to  support  it:  and 
that  it  is  not  interposed  for  delay.  If  the 
original  of  a  document  is  not  signed  or 
is  signed  with  intent  to  defeat  the 
purpose  of  this  section,  or  an  electronic 
reproduction  does  not  contain  a 
facsimile  signature,  it  may  be  stricken  as 
sham  and  false,  and  the  matter  may 
proceed  as  though  the  document  had 
not  been  filed.  An  attorney  may  be 
subjected  to  appropriate  disciplinary 
action,  pursuant  to  §  1 .24.  for  a  willful 
violation  of  this  section  or  if  scandalous 
or  indecent  matter  is  inserted. 

11.  Section  1.401  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1  AC     Petitions  'o'  'jie'-naWng. 

»  *  •  •  • 

(b)  The  petition  for  rulemaking  shall 
conform  to  the  requirements  of  §§  1.49, 
1.52  and  1.419(b)  (or  §  1.420(e),  if 
applicable),  and  shall  be  suHbiitted  or 
addressed  to  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554,  or  (except  in 
broadcast  allotment  proceedings)  may 
be  submitted  electronically. 

*  *        •        •        • 

12.  Section  1.403  is  revised  to  read  as 

follows: 

§  '  403     Notice  arKj  avanaDiltty 

All  petitions  for  rule  making  (other 
than  petitions  to  amend  the  FM. 
Television,  and  Air-Ground  Tables  of 
Assignments)  meeting  the  requirements 
of  §  1.401  will  be  given  a  file  number 
and,  promptly  thereafter,  a  "Public 
Notice"  will  be  issued  (by  means  of  a 
Commission  release  entitled  "Petitions 
for  Rule  Making  Filed")  as  to  the 
petition,  file  number,  nature  of  the 
proposal,  and  date  of  filing.  Petitions  for 
rule  making  are  available  at  the 
Commission's  Dockets  Reference  Center 
(1919  M  Street  NW.,  Room  239. 
Washington,  DC),  and  may  also  be 
available  electronically  over  the  Internet 
at  <http://www.fcc.gov/>. 

13.  Section  1.419  is  amended  by 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§  1  419      Forrr  o*  com'ne'^ls  snC  '^piifs 
number  0I  coptes. 

•  •  •  •  • 

(d)  Participants  that  file  comments 
and  replies  in  electronic  form  need  only 
submit  one  copy  of  those  comments,  so 
long  as  the  submission  conforms  to  any 
procedural  or  filing  requirements 
established  for  formal  electronic 
comments. 

(e)  Comments  and  replies  filed  in 
electronic  form  by  a  party  represented 
by  an  attorney  shall  include  the  name. 
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I  ddilresh.  dlld  teitsphuiie  liuiubwr  ut 
.j;  .ijst  one  attorney  of  record   Parties 
not  represented  by  an  attorney  that  file 
comments  and  replies  in  electronic  form 
shall  provide  their  name,  street  address, 
and  telephone  number. 

14  Section  1.429  is  amended  by 
revising  paragraphs  (d),  (e).  (0.  (g)  and 
(h)  to  read  as  follows: 

f  1.429     P«tltlons  fof  r»consid«ration. 
•  •  •  •  « 

(d)  The  petition  for  reconsideration 
and  any  supplement  thereto  shall  be 
filed  withm  30  days  from  the  date  of 
public  notice  of  such  action,  as  that  date 
is  defined  in  §  1.4(b).  No  supplement  to 
a  petition  for  reconsideration  filed  after 
expiration  of  the  30  day  period  will  be 
considered,  except  upon  leave  granted 
pursuant  to  a  separate  pleading  stating 
the  grounds  for  acceptance  of  the 
supplement.  The  petition  for 
reconsideration  shall  not  exceed  25 
double-spaced  typewritten  pages.  See 
also§1.49(n 

(e)  Except  as  provided  in  §  1.42Q(f). 
petitions  for  reconsideration  need  not  be 
served  on  parties  to  the  proceeding. 
(However,  where  the  number  of  parties 
is  relatively  small,  the  Commission 
encourages  the  service  of  petitions  for 
reconsideration  and  other  pleadings, 
and  agreements  among  parties  to 
exchange  copies  of  pleadings.  See  also 

§  1.47(d)  regarding  electronic  service  of 
documents.)  When  a  petition  for 
ref;onsideration  is  timely  filed  in  proper 
form,  public  notice  of  its  filing  is 
published  in  the  Federal  Register.  The 
time  for  filing  oppositions  to  the 
petition  runs  from  the  date  of  public 
notice.  See  §  1.4(b). 

(f)  Oppositions  to  a  petition  for 
reconsideration  shall  be  filed  within  15 
days  after  the  date  of  public  notice  of 
the  petition's  filing  and  need  be  served 
only  on  the  jjerson  who  filed  the 
petition.  See  also  §  1.49(d).  Oppositions 
shall  not  exceed  25  double-spaced 
typewriljlen  pages.  See  §  1.49(0 

(g)  Replies  to  an  opposition  shall  be 
filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired  and  need 
be  served  only  on  the  person  who  filed 
the  opposition.  Replies  shall  not  exceed 
10  double-spaced  typewritten  pages.  See 
also  §  1.49(d)  and  §1.49(0 

(h)  Petitions  for  reconsideration, 
oppositions  and  replies  shall  conform  to 
the  requirements  of  §§  1.49  and  1.52. 
except  that  they  need  not  be  verified. 
Except  as  provided  in  §  1.420(e).  an 
original  and  11  copies  shall  be 
submitted  to  the  Secretary.  Federal 
Communications  Commission, 
Washington.  DC.  20554.  Parties  filing  In 


uloctronic  lorm  need  only  suDmit  one 
copy. 

•  •         •         •         • 

15  Section  11206  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2) 
proceeding  Note  1  to  read  as  follows: 

§11206     Perml1-but-<llsclov»  o'CM:e«(0^qs 

•  •  •  •  • 

(b)'  '  • 

(1)  Written  presentations  A  person 
who  makes  a  written  ex  parte 
presentation  subject  to  this  section 
shall,  no  later  than  the  next  business 
day  after  the  presentation,  submit  two 
copies  of  the  presentation  to  the 
Commission's  secretary  under  separate 
cover  for  inclusion  in  the  public  record. 
The  presentation  (and  cover  letter)  shall 
clearly  identify  the  proceeding  to  which 
it  relates,  including  the  docket  number, 
if  any,  shall  indicate  that  two  copies 
have  been  submitted  to  the  Secretary, 
and  must  be  labeled  as  an  ex  parte 
presentation.  If  the  presentation  relates 
to  more  than  one  proceeding,  two  copies 
shall  be  filed  for  each  proceeding. 
Alternatively,  in  rulemaking 
proceedings  governed  by  §  1.49(0.  the 
person  making  the  presentation  may  file 
one  copy  of  the  presentation 
electronically;  no  additional  paper 
copies  need  to  be  filed. 

(2)  Oral  presentations  A  person  who 
makes  an  oral  ex  parte  presentation 
subject  to  this  section  that  presents  data 
or  arguments  not  already  reflected  in 
that  person's  written  comments, 
memoranda  or  other  filings  in  that 
proceeding  shall,  no  later  than  the  next 
business  day  after  the  presentation, 
submit  to  the  Commission's  Secretary, 
an  original  and  one  copy  of  a 
memorandum  which  summarizes  the 
new  data  or  arguments.  Except  in 
proceedings  subject  to  §  1.49(0  in  which 
pleadings  are  filed  electronically,  a  copy 
of  the  memorandum  must  also  be 
submitted  to  the  Commissioners  or 
Commission  employees  involved  in  the 
oral  presentation.  In  proceedings 
governed  by  §  1.49(0.  the  person  making 
the  presentation  may.  alternatively, 
electronically  file  one  copy  of  the 
memorandum,  which  will  be  available 
to  Commissioners  and  Commission 
employees  involved  in  the  presentation 
through  the  Commission's  electronic 
comment  filing  system.  Memoranda 
must  contain  a  summary  of  the 
substance  of  the  ex  parte  presentation 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  The  memorandum  (and  cover 
letter)  shall  clearly  identify  the 
proceeding  to  which  it  relates,  including 
the  docket  number,  if  any,  shall  indicate 


that  an  original  and  one  copy  have  been 
submitted  to  the  Secretary  or  that  one 
copy  has  been  filed  electronically,  and 
must  be  labeled  as  an  ex  parte 
presentation.  If  the  presentation  relates 
to  more  than  one  proceeding,  two  copies 
of  the  memorandum  (or  an  original  and 
one  copy)  shall  be  filed  for  each 
proceeding. 
•        •        •        •        • 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Par!  1 

[CC  Docket  No    92-297    RM    7872    PP    22 
el  ai     PCC  98   7i] 

Dismissal  of  All  Pending  Pioneers 
Preference  Requests    Review  of  the 
Pioneer  s  Preference  Rules 

agemcy:  Federal  Communications 

L,oniinission. 

action:  Final  rule;  denial  of  petition  for 

reconsideration. 

summary:  By  this  action,  the 
Lommission  denies  a  petition  for 
reconsideration  filed  by  QUALCOMM 
Incorporated.  QUALCOMM  contends 
that  the  Commission  is  obligated  to 
consider  on  its  merits  QUALCOMM's 
request  for  a  pioneer's  preference  in  the 
2  GHz  broadband  Personal 
Communications  Service  (PCS). 
However,  the  Commission  affirms  that  it 
no  longer  has  the  authority  to  award 
pi<)neer's  preferences  because  the 
Balanced  Budget  Act  of  1997  (Budget 
Act)  terminated  the  pioneer's  preference 
program.  The  intended  effect  of  this 
action  is  to  affirm  the  Commission's 
previous  Order,  which  formally 
terminated  the  pioneer's  preference 
program  and  dismissed  all  pending 
pioneer's  preference  requests. 
EFFECTIVE  DATE:  Mnv  1    IQ^R 
FOR  FURTHER  INFORMATION  CONTACT: 

Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  418-2452: 
internet-  rsmall@fcc  gov. 

SJPPLEMENTARY  INFORMATION:  This  is  a 
suiiimdiy  uf  itie  Commission's 
Memorandum  Opinion  and  Order 
(MO&O)  adopted  April  16.  1998,  and 
released  April  23.  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplication  contractor.  International 
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Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

Summary  of  M08cO 

1.  On  October  20,  1997,  QUALCOMM 
filed  a  petition  for  reconsideration  of  the 
Commission's  Order,  62  FR  48951, 
September  18,  1997.  which  dismissed 
all  pending  pioneer's  preference 
requests,  including  Ql.'ALCO.MNt's  2 
GHz  broadband  PCS  request.  For 
reasons  that  follow,  we  deny  the 
petition  for  reconsideration. 

2,  In  1994,  we  denied  QU.^LCOMM's 
2  GHz  broadband  PCS  request.  In 
January  1997,  however,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  (Court)  granted 
QUALCOMM  s  petition  for  review  of 
our  action,  vacated  our  denial  of 
QUALCOMM's  pioneer  s  preference 
request,  and  remanded  the  proceeding 
to  us  for  further  consideration 

3  On  August  5,  1997.  President 
Clinton  signed  into  law  the  Budget  Act. 
Among  other  things,  the  Budget  Act 
revised  the  expiration  date  of  the 
pioneer's  preference  program,  as  set 
forth  in  section  ,309(j)(13)(F)  of  the 
Communicuitions  ■'Kct  of  1934.  as 
amended  That  section  had  been  added 
in  1994  legislation  domestically 
implementing  the  General  Agreement 
on  Tariffs  and  Trade  IG.MTj.  and  read 
prior  to  enactment  of  the  Budget  Act: 
"The  authority  of  the  Commission  to 
provide  preferential  treatment  in 
licensing  procedures  (by  precluding  the 
filing  of  mutually  exclusive 
applications)  to  persons  who  make 
significant  contributions  to  the 
development  of  a  new  service  or  to  the 
development  of  new  technologies  that 
substantially  enhance  an  existing 
service  shall  expire  on  September  30. 
1998."  The  Budget  .\ct  advanced  that 
date  to  "the  date  of  enactment  of  the 
Balanced  Budget  Act  of  1997."  Thus, 
the  pioneer's  preference  program 
expired  on  .August  5.  1997,  In  our  Order, 
we  formally  terminated  the  pioneer's 
preference  program  and  dismissed  all 
pending  pioneer's  preference  requests, 
including  QliALCOMMs 

4.  On  October  9.  1997.  QUALCOMM 
filed  with  the  Court  a  "Motion  to 
Enforce  Mandate  and  Supporting 
Memorandum,'  contending  that  our 
Order  misconstrued  the  Budget  Act  and 
requesting  the  Court  to  order  us  to 
consider  QUALCOMM's  pioneer's 
preference  request  on  its  merits.  On 
October  16,  1997,  counsel  for  the 
Commission  filed  an  opposition  to  the 
motion,  pointing  out,  inter  alia,  that 
QUALCOMM  s  motion  was 
procedurally  improper  because 
QUALCOMM  had  not  filed  a  petition  for 


reconsideration  of  the  Order  affording 
us  an  opportunity  to  address  its 
contentions.  On  October  20,  1997,  while 
QUALCOMM's  motion  was  still 
pending  before  the  Court,  QUALCOMM 
filed  with  the  Commission  a  petition  for 
reconsideration  of  the  Order.  On 
November  5,  1997.  the  Court  dismissed 
the  motion  on  the  grounds  that 
QUALCOMM  had  failed  to  exhaust  its 
administrative  remedies,  stating  that  the 
"appropriate  procedure  for 
QU  ALCO.MM  to  seek  relief  is  to  petition 
to  the  Commission  to  reconsider  its 
decision  dismissing  QUALCOMM's 
application," 

5  In  its  petition  for  reconsideration, 
QUALCOMM  argues  that  "the  FCC's 
application  of  the  Budget  Act  violates 
the  rule  against  retroactive  application 
of  the  law,  "  that   "the  language  of  the 
Budget  Act  suggests  that  Congress 
intended  to  permit  continuation  of  the 
[pioneer  s  preference]  program,  while 
placing  restnctions  on  the 
Commission's  authority  to  preclude  the 
filing  of  mutually  exclusive 
applications."  and  that  "QUALCOMM 
is  entitled  to  a  fair  hearing  on  the  merits 
of  its  pioneer's  preference  application." 
QUALCOMM  also  claims  that,  in 
terminating  the  pioneer's  preference 
program  and  dismissing  its  request  for 
a  preference  without  providing  for 
public  notice  and  comment,  our  Order 
violated  the  requirements  of  the 
Administrative  Procedure  Act  (APA). 
We  reject  each  of  these  arguments. 

6.  Retroactivity.  We  find 
QUALCOMM's  characterization  of  our 
Order  dismissing  its  pioneer's 
preference  request  as  an  improper 
"retroactive"  application  of  the  Budget 
Act  to  be  without  merit.  The  Order 
appropriately  gave  prospective  effect  to 
this  statute  in  concluding  that  as  of  the 
date  of  its  enactment,  August  5, 1997, 
we  no  longer  had  authority  to  grant 
pending  requests  for  pioneer's 
preferences  Thus,  contrary  to 
QUALCOMM's  claim,  our  action  did  not 
violate  the  traditional  presumption 
against  retroactivity  that  the  Supreme 
Court  reiterated  in  Landgrafv.  USI Film 
Products.  511  U.S.  244  (1994). 

7  Moreover,  our  application  of  the 
Budget  .^.ct  in  this  case  is  consistent 
with  the  firmly-established  principle 
that,  "when  a  law  conferring 
jurisdic:tion  is  repealed  without  any 
reservation  as  to  pending  cases,  all  cases 
fall  with  the  law.  "  Bruner  v.  United 
States.  343  U.S.  112.  116-117  (1952). 
The  Supreme  Court  has  explained  that 
application  of  a  new  jurisdictional  rule 
normally  does  not  raise  concerns  about 
retroactivity  "because  jurisdictional 
statutes  speak  to  the  power  of  the  court 
rather  than  to  the  rights  or  obligations 


of  the  parties."  Landgraf,  511  U.S.  at 
273.  Similarly,  application  of  the  Budget 
Act  in  this  case  does  not  produce  an 
impermissible  retroactive  effect  because 
that  statute  addresses  our  authority  to 
act,  not  the  merits  of  QUALCOMM's 
pioneer's  preference  request. 

8.  Accordingly,  we  find  that  we 
properly  applied  the  time-honored  tenet 
of  statutory  construction  that,  "when  a 
law  conferring  jurisdiction  is  repealed 
without  any  reservation  as  to  pending 
cases,  all  cases  fall  with  the  law." 
Bruner.  343  U.S.  at  116-17.  Moreover, 
even  if  the  Budget  Act  properly  could  be 
characteri2sed  as  altering  the  substantive 
law  applicable  to  pioneer's  preferences, 
the  statute's  application  in 
QUALCOMM's  case  does  not  raise  the 
retroactivity  concerns  identified  in 
Landgraf.  As  the  Supreme  Court 
explained,  a  new  statute  is  considered 
retroactive  only  if  "it  would  impair 
rights  a  party  possessed  when  he  acted, 
increase  a  party's  liability  for  past 
conduct,  or  impose  new  duties  with 
respect  to  transactions  already 
completed."  Landgraf.  511  U'S.  at  280. 
See  also  Saco  River  Cellular.  Inc.  v. 
FCC,  No.  91-1248.  sUp  op.  at  9  (DC  Cir. 
Jan.  16.  1998)  [Saco  River).  The  Budget 
Act  has  none  of  these  effects.  It  neither 
increases  QUALCOMM's  liability  for 
past  conduct  nor  imposes  new  duties 
relating  to  completed  transactions. 
Additionally,  this  new  statute  does  not 
impair  any  right  possessed  by 
QUALCOMM  "because  none  vested  on 
the  filing  of  its  (request)."  Chadmoore 
Communications,  Inc.  v.  FCC,  113  F.Sd 
235,241  (DC  Cir.  1997). 

9.  Further,  in  its  remand  order,  the 
Court  in  Freeman  Engineering  did  not 
find  that  QUALCOMM  had  a  vested 
right  to  a  pioneer's  preference;  it  simply 
required  us  to  reevaluate  whether 
QUALCOMM's  request  for  a  preference 
should  be  granted  or  denied.  Thus,  the 
effect  of  the  remand  was  to  return 
QUALCOMM's  preference  request  to 
pending  status  before  the  Commission 
and  afforded  QUALCOMM  no  greater  or 
lesser  rights  than  those  of  any  other 
party  with  a  pending  preference  request. 
Gearly.  Congress  had  the  power  to 
enact  legislation  that  terminated  our 
authority  to  grant  pending  requests  for 
pioneer's  preferences;  and  "the  mere 
expectations  of  a  license  applicant 
cannot  bar  the  legitimate  exercise  of 
such  congressional  power."  Multi-State 
Communications,  Inc.  v.  FCC,  728  F.2d 
1519,  1526  n.l2  (DC  Cir.),  cert,  denied. 
469  U.S.  1017  (1984).  The  mere  fact  that 
a  statute  is  "applied  in  a  case  arising 
from  conduct  antedating  the  statute's 
enactment  or  upsets  expectations  based 
in  prior  law"  does  not  render  the  statute 
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rt!t(ud(.tiv«.     :>iu  o  iiner.  slip  op.  at  9, 
quoting  Landgraf.  511  U.S.  at  269. 

10.  Scope  of  Sunset  Provision  in 
Budget  Act  QUALCOMM  asserts  that 
the  Budget  Act  does  not  bar  us  from 
awarding  pioneer's  preferences,  but 
only  limits  our  power  to  provide 
preferential  treatment  to  pioneers  by 
precluding  the  filing  of  mutually 
exclusive  applications.  We  disagree. 
Our  preference  program  rewarded 
innovators  by  enabling  them  to  obtain 
licenses  without  having  to  face 
competing  (i.e  .  mutually  exclusive) 
applications.  We  are  not  at  liberty  to 
grant  some  other  sort  of  preference  to 
communications  pioneers.  Section 
309(j)(1.3)(A)  of  the  Communications 
Act  provides  that  we  "shall  not  award 
licenses"  by  giving  preferential 
treatment  to  innovators  "except  in 
accordance  with  the  requirements"  of 
section  309())(13).  47  U.S.C. 
309(i)(13)(Ai.  Following  its  amendment 
by  the  Budget  Act.  section  309{j)(13) 
contains  no  provision  authorizing  us  to 
give  prnferences  to  innovators  in  the 
licensing  pro<;ess.  Further,  while 
sections  7(a)  and  303(g)  give  us  the 
authority  to  award  pioneer's  preferences 
in  the  absence  of  an  explicit  statute  to 
the  contrary,  section  309(j)(13)(F)  is  just 
such  a  statute. 

11.  QUALCOMM  contends,  however, 
that  Congress  did  not  intend  for  the 
Budget  Act's  immediate  termination  of 
the  pioneer's  preference  program  to 
affect  Its  pending  preference  request 
because  the  House  Report  on  the  1994 
CATT  Legislation  stated  that  Congress 
did  not  intend  to  "affect  the  rights  of 
persons  who  have  been  denied  a 
pioneer's  preference.  "  Petition  for 
Reconsideration  at  6  (quoting  Report  to 
accompany  H.R.  5110.  103  Cong.  2d. 
House  Rept.  103-826  (House  Report)). 
We  are  not  persuaded  by  QUALCOMM's 
argument.  The  quoted  statement  from 
the  House  Report  does  not  address  the 
sunset  provision  set  forth  in  section 
309(i)(13)(F)  of  the  Communications 
Act.  Instead,  the  statement  in  question 
clarified  that  a  different  provision  of  the 
Act.  section  309(j)(13)(E),  which 
precluded  further  administrative  and 
judicial  review  of  certain  grants  of 
pioneer's  preference  requests,  was  not 
intended  to  "affect  the  rights  of  persons 
who  have  been  denied  a  pioneer's 
preference."  House  Report  at  8 
(emphasis  added)  That  is.  Congress 
intended  simply  to  make  clear  in  1994 
that  parties  like  QUALCOMM  could 
appeal  the  denial  of  a  pioneer's 
preference  request  despite  the  no  review 
provision. 

12.  Right  to  a  Hearing.  QUALCOMM 
argues  that  the  Order  violated  its  right 
to  due  process  by  denying  its  "right  to 


a  tair  tidanag  ithat  hadl  vested  long 
before  Congress  changed  the  law 
relating  to  pioneer's  preferences  on  a 
going  forward  basis."  We  disagree. 
QUALCOMM  does  not  have  a 
constitutional  "right  to  a  fair  hearing" 
unless  that  hearing  concerns 
constitutionally  protected  liberty  or 
property  interests:  "The  requirements  of 
procedural  due  process  apply  only  to 
the  deprivation  of  interests 
encompassed  by  the  (Constitution's) 
protection  of  liberty  and  propierty." 
Board  of  Regents  v.  Roth.  408  US.  564. 
569  (1972).  Although  QUALCOMM 
claims  a  property  interest  in  a  fair 
hearing,  any  hearing  that  it  would 
receive  at  this  point  would  not 
implicate  any  property  interest  because 
we  no  longer  have  authority  to  grant 
QUALCOMM's  preference  request.  As 
the  US  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  recently  reaffirmed. 
'"Itjhe  filing  of  an  application  creates  no 
vested  right  to  a  hearing;  if  the 
substantive  standards  change  so  that  the 
applicant  is  no  longer  qualified,  the 
application  may  be  dismissed." 
Chadmoore.  113  F.3d  at  241  (quoting 
Hispanic  Information  &■ 
Telecommunications  Network  v.  FCC, 
865  F  2d  1289.  1294-95  (DC  Cir  1989)). 
see  also  Melcher  v  FCC.  134  F.3d  1143. 
1164-65  (DC  Cir.  1998). 

13.  While  QUALCOMM  contends  that 
it  has  a  vested  right  in  a  pioneer's 
preference,  neither  we  nor  the  court  has 
ever  found  that  QUALCOMM  was 
entitled  to  a  preference  under  our  rules. 
Further.  QUALCOMM  has  no  right  to  a 
hearing  that  cannot  yield  the  benefits  it 
seeks.  A  hearing  is  a  means  to  an  end. 
and  the  end  that  QUALCOMM  seeks— 
grant  of  a  pioneer's  preference — is  no 
longer  available.  A  hearing  thus  would 
be  futile.  Accordingly,  our  decision  to 
dismiss  QUALCOMM's  preference 
application  "simply  respects  the 
statutorily-fixed  deadline"  for 
exercising  our  authority  to  award 

fiioneer's  preferences:  "|Iln  thus 
ollowing  the  legislature's  direction,  the 
[Commission!  contravened  no  due 
process  right  to  fundamentally  fair 
procedures."  Spannaus  v.  FCC,  990 
F.2d  643.  645  (DC  Qr.  1993). 

14.  APA  Notice  and  Comment 
Requirements.  QUALCOMM  argues  that 
"'|t|he  APA  reauires  that  the 
Commission  allow  an  opportunity  for 
notice  and  comment  before 
promulgating  rules  other  than  those  'of 
agency  organization,  or  practice."  "  The 
APA  also,  however,  permits  us  to 
proceed  without  notice  and  comment 
procedures  when  good  cause  exists  for 
finding  such  procedures  are 
■"impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  5  U.S.C. 


553lb)lbJ.  bimilarly.  publication  or 
service  of  a  rule  change  at  least  30  days 
before  its  effective  date  is  not  required 
when  good  cause  is  found.  5  U.S.C. 
553(d)(3).  Such  is  the  situation  before 
us.  The  unambiguous  language  of  the 
Budget  Act  terminating  our  authority  to 
grant  pioneer's  preferences  effective 
upon  enactment  of  the  Act  made  it 
unnecessary  for  us  to  follow  public 
notice  and  comment  procedures  or  to 
provide  for  at  least  30  days  advance 
publication  in  order  to  amend  our  rules 
to  terminate  the  pioneer's  preference 
program  and  to  dismiss  pending 
pioneer's  preference  requests. 

15.  Other  Matters.  In  comments  filed 
November  6.  1997,  QUALCOMM  argues 
that  the  Order  interpreted  the  sunset 
provision  of  section  309(j)(13)(F)  in  a 
manner  inconsistent  with  past 
Commission  precedent  but  failed  to 
explain  the  reasons  for  this  departure 
from  precedent.  Specifically. 
QUALCOMM  claims  that  in  the  Second 
Rw'port  and  Order  and  Further  Notice  of 
Proposed  Rule  Making  (Second  R&O)  in 
the  Pioneer's  Preference  Review 
Proceeding,  60  FR  13396.  March  13, 
1995,  we  interpreted  section 
303(j)(13)(F)  as  applying  only  to 
pioneer's  preference  requests  filed  after 
September  1.  1994,  but  in  our  Order  we 
applied  that  provision  to  pioneer's 
preference  requests,  such  as 
QUALCOMM's,  which  were  filed  before 
that  date.  Because  the  Order  relied  on 
the  sunset  provision  as  the  basis  for 
dismissing  QUALCOMM's  request, 
QUALCOMM  asserts  that  it  was  denied 
administrative  due  process  because  the 
Commission  changed  its  interpretation 
of  the  sunset  provision  without 
explanation. 

16.  As  an  initial  matter,  we  agree  with 
observations  made  by  PrimeCo  Personal 
Communications,  L.P.  and  Sprint  PCS, 
in  their  opposition  to  the  petition,  that 
QUALCOMM's  comments  constitute  a 
late-filed  supplement  to  its  petition  for 
reconsideration.  Accordingly,  pursuant 
to  section  1.429  of  the  Commission's 
rules,  we  are  dismissing  those 
comments.  Nonetheless,  we  note  sua 
sponfe  that  the  "unexplained  departure 
from  precedent  "  argument  advanced  in 
QUALCOMM's  comments  is  without 
merit,  bi  the  Second  R&O,  in  rejecting 
comments  suggesting  that  we 
immediately  repeal  the  pioneer's 

fireference  program,  we  explained  that, 
or  preference  requests  filed  after 
September  1,  1994,  section  309(j)(13)(F) 
directed  us  to  continue  this  program 
until  September  30,  1998.  and  that  for 
preference  requests  filed  on  or  before 
September  1.  1994.  we  did  not  find  any 
valid  reason  for  terminating  the  program 
earlier.  No  commenter  in  that 
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proceeding  had  raised,  and  we  did  not 
discuss,  whether  we  had  the  authority 
to  continue  the  pioneer's  preference 
program  beyond  the  date  specified  in 
section  309(j)(13)(F)  for  preferent.e 
requests  filed  on  or  before  September  1. 
1994  It  is  clear,  however,  that  we 
retained  no  such  aiithontv  The  GATT 
legislation  required  the  terrninatioji  of 
the  entire  pioneer's  preference  program 
by  a  date  certain.  September  30,  1998. 
That  we  retained  the  (iiscretion  to 
terminate  the  program  with  respect  to 
earlier-filed  preference  requests  (but 
chose  not  to  exercise  that  dis<;retion) 
does  not  implv  that  we  had  discretion 
to  continue  tfie  program  in  any  respect 
beyond  the  date  set  forth  in  the 
legislation   Our  actions  in  the  Order 
dismissing  QUALCOMM's  preference 
request  and  terminating  the  pioneer's 
preference  program  as  of  the  date  set 
forth  in  section  309())(13){F)  as  amended 
by  the  Budget  Act.  August  5.  1997,  are 
thus  fully  consistent  with  our  actions  in 
the  Second  R&O. 

17.  Finally,  we  note  that  in  comments 
filed  November  12,  1997,  Global 
Broadcasting  Company,  Inc.  requests 
that  we  ""consider  on  the  merits"  the 
pioneer's  preference  request  filed  by 
Web  SportsNet,  Inc    and  Gregon,  D 
Deieso  but  also  dismissed  in  our  Order, 
We  are  dismissing  these  comments  as  an 
improperly  late-filed  petition  for 
reconsideration  of  our  action  dismissing 
the  preference  request,  but  also  note  that 
we  have  no  authority  to  grant  the  relief 
requested. 

Ordering  Clauses 

18.  Accordingly,  it  is  ordered  that  the 

petition  for  reconsideration  filed  on 
October  20.  1997  by  QUALCOMM 
Incorporated  is  denied  This  action  is 
taken  pursuant  to  sections  4{i)  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i)  and 
303(r). 

19.  It  is  furthrr  ordtrrd  that  the 
comments  filed  on  November  6,  1997  by 
QUALCOMM  Incorporated  and  on 
November  12   1997  bv  Global 
Broadcasting  Company.  Inc  are 
dismissed  This  action  is  taiten  pursuant 
to  section  1, 429(d)  of  the  Commission's 
rules. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Comniunications  Commissioa. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

48  CFR  Parts  5243  and  5252 
RIN  0703-AA34 

Adjustnr»ents  to  Prices  Under 
Shipbuilding  Contracts 

agency:  Department  of  the  Navy,  DOD. 

action:  Fina!  rule. 

SUMMARY:  The  Department  of  the  Navy 
(DON)  is  removing  certain  regulations 
for  adjustments  to  prices  under 
shipbuilding  contracts  contained  in  the 
Navy  Acquisition  Procedures 
Supplement  (48  CFR  part  5243. 
§§5252.243-9000  and  5252.243-9001). 
The  National  Defense  .Authorization  Act 
of  Fist~.al  Year  1998  eliminated  the 
statutory  authority  for  these  rules.  Such 
rules  are  now  unnecessary  and  are 
removed  immediately.  Providing  for  a 
comment  period  before  final  action  in 
this  case  would  be  unnecessary, 
impracticable  and  contrary  to  public 
interest.  However,  DON  will  accept  and 
consider  comments  from  interested 
persons  in  evaluating  the  effect  of  this 
action. 

DATES:  Effective  Date  of  Removal:  May 
1, 1998. 

Comment  Date:  Comments  on  this 
removal  adion  should  be  submitted  in 
wTitmg  to  the  address  shown  below  on 
or  twfore  June  30.  1998 
ADDRESSES:  Interested  parties  should 
submit  wTitten  comments  to  Department 
of  the  Navy.  Office  of  the  Assistant 
Secretary  of  the  .Navy  (Research, 
Development  and  .\cquisition) 
Acquisition  and  Business  Management, 
2211  South  Clark  Place.  -Arlington, 
Virginia.  22244-5104 

FOR  FURTHER  lNFORMA"nON  CONTACT:  Mr. 
Mn-hael  G  Shaffer.  !703iB(J2-1263. 
SUPPLEMENTARY  INFORMATHDN: 

A.  Background 

The  Department  of  Defense 
Authorization  .Act,  1985  (Pub.  L.  98-525 
§  1234(a),  98  Stat   2604,  Oc1.  19,  1984) 
established  certain  limitations  on  price 
adjustments  made  to  shipbuilding 
contracts,  which  were  codified  at  10 
U.S.C.  2405,  The  IX:)N  published 
proposed  rules  to  implement  the 
requirements  of  10  USC  2405  in  the 
Federal  Register  on  Nov   16.  1989  (54 
FR  47689),  .\  correction  and  extension 
of  the  public  comment  period  was 
published  in  the  Federal  Register  on 
Feb.  2.  1990  (55  FK  36(i3|   Revised 
proposed  rules  and  notice  of  additional 
public  comment  period  and  public 
hearing  were  published  in  the  Federal 


Register  on  Jun.  29.  1990  (55  FR  26708). 
Extension  of  the  public  comment  period 
and  rescheduling  of  the  public  hearing 
were  published  in  the  Federal  Register 
on  Aug.  16  and  Oct.  26.  1990  (55  FR 
33541  and  43150).  An  interim  rule  and 
request  for  comments  was  pubUshed  in 
the  Federal  Register  on  Dec.  5.  1991  (56 
FR  63664).  This  interim  rule  added  to 
title  48  of  the  Code  of  Federal 
Regulations  a  new  Part  5243,  as  well  as 
new  §§  5252.243-9000  and  5252.243- 
9001 ,  and  was  made  effective  on  Dec.  5, 
1991.  No  final  rule  was  published. 

Section  810  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85.  Ill  Stat.  1839.  Nov.  18, 
1997)  repealed  10  U.S.C.  2405,  making 
the  Navy's  implementing  regulations 
contained  in  48  CFR  parts  5243  and 
5252  unnecessary.  For  this  reason,  the 
Navy  is  now  removing  and  reserving  48 
CFR  part  5243  in  its  entirety,  as  well  as 
§§  5252.243-9000  and  5252.243-9001. 

While  the  Navy  is  removing  part  5243 
in  its  entirety  from  the  Code  of  Federal 
Regulations,  information  and  policy 
statements  regarding  contract 
modifications  remain  in  part  5243  of  the 
Navy  Acquisition  Procedures 
Supplement  ("NAPS"),  whicii  may  be 
accessed  at  www.abm.rda.hq.navy.mil/ 
naps,  c  ►  \        •  V  ting  the  office  bsted 
in  the  ADDRESSES  nlor.k 

B   Determination  lo  Remove  iVitboat 
Prior  Public  ( xjmment 

This  removal  action  is  being  issued  as 
a  final  rule  without  a  public  comment 
period  as  an  exception  to  the  DON's 
standard  practice  of  soliciting  comments 
during  the  rulemaking  process. 
Providing  a  period  for  public  comment 
in  this  case  would  be  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest.  This  determination  is 
based  on  two  factors.  First,  removal  of 
these  rules  is  entirely  administrative 
and  corrective  in  nature,  not  requiring 
the  exercise  of  agency  discretion. 
Second,  to  allow  these  rules  to  remain 
in  the  Code  of  Federal  Regulations  any 
longer  may  mislead  and  confuse  the 
public  regarding  statutory  requirements 
relating  to  adjustments  of  any  price 
under  a  shipbuilding  contract  for  the 
amount  set  forth  in  a  claim,  request  for 
equitable  adjustment,  or  demand  for 
payment. 

C.  Matters  of  Rejjuiatiiry  Y'vih  edure 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Removal  of  these  rules  does  not  meet 
the  definition  of  "significant  regulatory 
action"  for  purposes  of  E.O.  12866. 
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Removal  of  these  rules  will  not  have 
a  siKnificant  e<:onomic  impact  on  a 
substantial  number  of  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6). 

Paperwork  Reduction  Act 

Removal  of  these  r\iles  will  not 
impose  collection  of  information 
requirements  for  purposes  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35.  .5  CFR  Part  1320). 

List  of  Subjects  in  48  CFR  Parts  5243 
and  5252 

Government  procurement. 
Dalfd  April  ^2.  1998, 
Michael  I.  Quinn, 

Commandtfr.  luiigr  Advocate  General's  Corps. 
US  Navy:  FedomI  Register Laison  Officer 

Under  the  authority  pf  Sec.  810  of 
Pub.  L.  105-85.  and  for  the  reasons  set 
forth  in  the  preamble,  remove  and 
reserve  part  5243  and  Sections 
5252  243-9000  and  5252.243-9001  of 
title  48  of  the  Code  of  Federal 
Regulations. 

IFRDoc  9»-n592  Filed  4-30-98;  8:45  ami 

BltUNO  COOC  iaiO-FF-l> 


DEPARTMENT  OF  TRANSPORTATK)N 

Federal  Railroad  Admlnlstratlor) 

49  CFR  Pan  232 

[FRA  Docket  No  PB-9,  Notice  No.  11] 

RIN2130-AB22 

Two-Way  End-of-Train  Telemetry 
Devices  and  Certain  Passenger  Train 
Operations 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  FRA  is  revising  the 
fL'^ulations  regarding  the  use  and  design 
of  two-way  end-of-train  telemetry 
devices  (two-way  EOTs)  to  specifically 
address  certain  passenger  train 
operations  where  multiple  units  of 
freight-type  equipment,  material 
handling  cars,  or  express  cars  are  part  of 
a  passenger  train's  consist.  Trains  of  this 
nature  are  currently  being  operated  by 
the  National  Railroad  Passenger 
Corporation  (Amtrak).  and  these 
revisions  are  intended  to  clarify  and 
address  the  applicability  of  the  two-way 
EOT  requirements  to  these  types  of 
operations.  • 

EFFECTIVE  DATE:  This  rule  is  effective 
May  1.  1998. 


ADDRESSES:  Any  petition  for 
reconsideration  should  identify  the 
do<;ket  number  and  the  notice  number 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel.  FRA.  400  Seventh  Street.  S.W.. 
Stop  10.  Washington.  DC.  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Wilson.  Motive  Power  and 
Equipment  Division.  Office  of  Safety. 
RRS-14.  FRA.  400  Seventh  Street.  S.W.. 
Stop  25.  Washington.  DC.  20590 
(telephone  202-632-3367).  or  Thomas 
Herrmann.  Trial  Attorney.  Office  of  the 
Chief  Counsel.  RCC-12.  FRA.  400 
Seventh  Street.  S.W..  Stop  10. 
Washington.  DC.  20590  (telephone 
202-632-3178) 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  2.  1997.  FRA  published  a 
final  rule  amending  the  regulations 
governing  train  and  locomotive  power 
braking  systems  at  49  CFR  part  232  to 
add  provisions  pertaining  to  the  use  and 
design  of  two-way  end-of-train 
telemetry  devices  (two-way  EOTs).  See 
62  FR  278.  The  purpose  of  the  revisions 
was  to  improve  the  safety  of  railroad 
operations  by  requiring  the  use  of  two- 
way  EOTs  on  a  variety  of  trains 
pursuant  to  1992  legislation,  and  by 
establishing  minimum  performance  and 
operational  standards  related  to  the  use 
and  design  of  the  devices.  See  Pub.  L. 
No.  102-365  (September  3.  1992);  49 
use.  20141. 

The  regulations  published  on  January 
2.  1997,  regarding  two-way  EOTs, 
provided  an  exception  from  the 
requirements  for  "passenger  trains  with 
emergency  brakes."  See  49  CFR 
232.23(e)(9).  The  language  used  in  this 
exception  was  extracted  in  total  from 
the  statutory  exception  contained  in  the 
statutory  provisions  mandating  that 
FRA  develop  regulations  addressing  the 
use  and  operation  of  two-way  EOTs  or 
similar  technology^See  49  U.S.C. 
20141(c)(2).  A  review  of  the  legislative 
history  reveals  that  there  was  no 
discussion  by  Congress  as  to  the  precise 
meaning  of  the  phrase  "passenger  trains 
with  emergency  brakes."  Consequently. 
FRA  is  required  to  effectuete  Congress' 
intent  based  on  the  precise  language 
used  in  that  and  the  other  express 
exceptions  and  based  on  the  overall 
intent  of  the  statutory  mandate.  See  49 
U.S.C.  2014l(c)(l)-(c)(5).  Furthermore, 
any  exception  contained  in  a  specific 
statutory  mandate  should  be  narrowly 
construed.  See  Chesapeake  &■  Ohio  Ry. 
V.  United  States.  248  F.  85  (6th  Cir. 
1918)  cert.  dun..  248  U.S.  580:  DRG  RR 
V.  United  States.  249  F.  822  (8th  Cir. 


1918):  United  States  V.  ATSF  Ry..  156 
F.2d  457  (9th  Cir.  1946). 

The  intent  of  the  statutory  provisions 
related  to  two-way  EOTs  was  to  ensure 
that  trains  operating  at  a  speed  over  30 
mph  or  in  heavy  grade  territory  were 
equipped  with  the  technology  to 
effectuate  an  emergency  application  of 
the  train's  brakes  starting  from  both  the 
front  and  rear  of  the  train.  The  specific 
exceptions  contained  in  the  statute  were 
aimed  at  trains  (i)  that  do  not  operate 
within  the  express  parameters  or  (ii) 
that  are  equipped  or  operated  in  a 
fashion  that  provides  the  ability  to 
effectuate  an  emergency  brake 
application  that  commences  at  the  rear 
of  the  train  without  the  use  of  a  two-way 
EOT.  See  49  use  20141(c)(lHc)(5). 
Based  on  the  intent  of  the  statute  and 
based  upon  a  consistent  and  narrow 
construction  of  the  specific  language 
used  by  Congress  in  the  express 
exceptions.  FRA  believes  it  is  clear  that 
Congress  did  not  intend  the  phrase 
"passenger  trains  with  emergency 
brakes"  to  constitute  a  blanket 
exception  for  all  passenger  trains.  If  that 
was  Congress'  intent,  it  would  not  have 
added  the  qualifying  phrase  "with 
emergency  brakes." 

In  FRA's  view,  this  language  limits 
the  specific  statutory  exception  to 
passenger  trains  equipped  with  a 
separate  emergency  brake  valve  in  each 
car  throughout  the  train  and.  thus,  to 
passenger  trains  possessing  the  ability  to 
effectuate  an  emergency  application  of 
the  train's  brakes  from  the  rear  of  the 
train.  Therefore,  passenger  trains  that 
include  RoadRailers*.  auto  racks, 
express  cars,  or  other  similar  vehicles 
designed  to  carry  freight  that  are  placed 
at  the  rear  of  the  train,  that  are  not 
equipped  with  emergency  brake  valves, 
would  not  fall  within  the  specific 
statutory  or  regulatory  exception  as  they 
are  incapable  of  effectuating  an 
emergency  brake  application  that 
commences  at-the  rear  of  the  train. 
Further.  FHA  does  not  believe  that 
Congress  envisioned  a  significant 
number  of  express  or  intermodal  cars 
being  hauled  at  the  rear  of  passenger 
trains  when  the  sp)ecific  exception  was 
included  in  the  statute. 

FRA  believes  that  Congress  intended 
to  except  only  those  trains  traditionally 
considered  to  be  passenger  trains,  which 
would  include  passenger  trains 
containing  baggage  and  mail  cars  as 
these  have  consistently  been  considered 
passenger  equipment  with  emergency 
brakes.  However,  passenger  trains 
which  operate  with  numerous 
inaccessible  baggage  or  mail  cars 
attached  to  the  rear  of  the  train  that  lack 
any  ability  to  effectuate  an  emergency 
brake  application  from  the  rear  of  the 


Federal  Register /Vol.  63.  No.  84 /Friday,  May  1.  1998 /Rules  and  Regulations  24131 


train  would,  in  FR.^s  view,  fall  outside 
the  specific  statutory'  and  regulatory 
exception  for  "passenger  trains  with 
emergency  brakes  " 

Subsequent  to  the  issuance  of  the 
final  rale  on  two-wav  EOTs  published 
on  Januarv  2,  1997  and  the  period 
permitted  for  the  submission  of 
petitions  for  reconsideration  of  that  raie, 
Amtrak  raised  concerns  regarding  the 
applicabilitv  of  the  final  rule  to  some  of 
its  passenger  train  operations. 
particularly  those  whirii  recently  began 
to  operate  with  numerous  express, 
material  handling  cars,  or  RoadRailers"^ 
entrained  m  the  consist  These  concerns 
focused  on  FRA's  enforcement  guidance 
provided  to  its  field  inspectors,  which 
stated  that  the  exception  for  "passenger 
trains  with  emergency  brakes  '  was 
intended  to  apply  only  to  trains 
traditionally  considered  to  be  passenger 
trams,  a  category  that  would  include 
passenger  trains  containing  a  limited 
number  of  baggage  and  mail  cars  at  the 
rear  of  the  train  This  guidance  was 
based  on  the  reasoning  provided  in  the 
preceding  discussion   .\mtrak 
contended  that  FR,A  s  interpretive 
guidance  was  an  improper  reading  of 
the  statutory  and  regulator)'  exception 
and  did  not  adequately  consider  the 
superior  braking  capabilities  of 
passenger  equipment    .although  FRA 
disagrees  that  its  guidance  was 
improper.  FRA  did  agree  that  a  closer 
examination  of  the  applicability  of  the 
two-wav  EOT  requirements  to  passenger 
trains  needed  to  be  performed  in  light 
of  the  superior  braking  ratios  of 
passenger  cars  and  the  presence  of 
emergence  brake  valves  on  the 
passenger  cars  in  mixed  train  consists, 
which  provide  certain  safety  assurances 
that  are  not  present  in  traditional  freight 
operations.  Consequently,  FR.\  agreed 
that  the  mixed  passenger  and    express 
service  currently  being  operated  by 
Amtrak  is  unique  and  needed  to  be 
handled  separately  from  traditional 
freight  operations 

Amtrak  currently  operates  a  number 
of  trains  that  include  numerous  material 
handling  cars,  express  cars,  auto  racks 
mail  cars,  and/or  RoadRailer* 
equipment  These  types  of  rolling 
equipment  are  either  not  equipped  with 
emergency  brake  valves  or,  if  equipped 
with  such  valves,  they  are  not  accessible 
to  any  member  of  the  train  crew 

Amtrak  expet^ts  that  the  operation  of 
this  type  of  rolling  equipment  will 
continue  to  grow  and  that  many  of  its 
train.s  will  eventually  ha\'e  a  numt)er  of 
these  vehicles  in  their  consists.  As 
noted  above,  FRA  l)e!ieves  that  a 
passenger  train  operated  with  this 
rolling  equipment  falls  outside  the 
statutory-  and  regulatory  exception  to  the 


two-way  EOT  requirement  for 

passenger  trains  with  emergency 
brakes,'  and  thus,  would  be  required 
under  the  existing  rules  to  be  equipped 
with  an  operative  two-way  EOT  or 
alternative  technology  However  FR.\ 
also  recognizes  the  unique  nature  of 
these  types  of  mixed  operations  and 
realizes  that  the  safety  assurances 
provided  by  the  braking  ratios  and  the 
presence  of  emergency  brake  valves  at 
various  locations  through  much  of  the 
consist  on  certain  mixed  passenger 
trains  make  requiring  the  use  of  a  tw  o- 
way  EOT  unnecessary 

To  gain  a  perspective  on  the  stopping 
characteristics  and  safety  implications 
of  the  mixed  passenger  train  operations 
FR.A,  requested  the  Volpe  National 
Transportation  Systems  Center  S Volpe  i 
to  review  the  information  and 
procedures  used  by  Amtrak  m 
developing  various  stopping  distance 
c:alculations  submitted  to  FR.^  In 
addition,  FRA  requested  that  Volpe 
develop  and  analyze  its  own  data 
regarding  these  types  of  mixed 
passenger  trains  in  making  their 
calculations,  both  Volpe  and  Amtrak 
used  variables  of  grade,  train 
configuration:  and  the  number,  weight, 
and  types  of  cars  and  locomotives 
expected  to  be  used  in  these  types  of 
operations  Although  all  of  the 
calculations  were  based  on  worse-case 
scenarios  (e.g..  the  angle  cock  was 
assumed  to  be  closed  just  behind  the 
last  car  with  an  accessible  emergency 
brake  valve,  and  only  friction  braking — 
tread  or  disc  brakes  of  locomotives  and 
cars — was  considered  available  to  stop 
the  train),  all  stops  were  achieved  on  the 
specified  grade  used  in  tne  calculation. 

In  making  its  calculations  Volpe  used 
a  MathCad  program  to  compute 
stopping  distances  Volpe  used  the 
results  of  its  calculations  as  a  check 
against  the  results  Amtraii.  had  produced 
and  submitted  to  FRA  Volpe  concluded 
that  .\mtraks  procedures  predicted 
longer  (more  conservatue)  stopping 
distances  than  the  approach  taken  by 
Volpe  Amtrak  s  results  were  also 
(om,  pared  to  the  requirements  of  the 
.Amtrak  Communication  and  Signal 
Department,  Specification  S-603,  Curve 
8,  which  is  used  to  determine  stopping 
distances  for  passenger  equipment  for 
signal  block  spacing  Curve  8  values  for 
stopping  distances  are  augmented  by  a 
factor  of  25  percent  to  account  for 
conditions  which  may  impair  brake 
performance  The  absolute  (actual) 
signal  block  spacing  on  the  Northeast 
Corridor  is  actually  greater  than  any  of 
the  stopping  distances  produced  by 
either  Volpe  or  Amtrak  in  their 
calculations.  Therefore,  stopping 
distances  wiihin  established  signal 


blocks  should  not  be  a  problem.  The 
process  Amtrak  used  was  sufficiently 
conserv  ative  so  that  predicted  stopping 
distances  were  greater  than  would  be 
experienced  in  reality.  Nevertheless, 
FRA  worthed  with  Amtrak  to  define 
further  limitations  adequate  to  ensure 
safety  under  identified  worst -case 
conditions,  and  these  liioitatioQS  were 
set  forth  in  this  proposal. 

Based  on  the  information  provided  by 
Amtrak  and  the  independent 
calculations  conducted  by  Volpe,  FRA 
published  an  NTRM  on  January  16, 
19*18   proposing  to  revise  the  r^ulations 
on  twL>-wa\  EOTs  to  specifically  address 
certain  passenger  train  operations  where 
numerous  freight-type  cars,  material 
handling  cars,  or  express  cars  are  part  of 
a  train's  consist.  See  63  FR  2647 
(January  16   1998),  hi  the  NPRM.  FRA 
stated  that  swift  action  was  necessary 
wiih  regard  to  the  provisions  proposed 
and  that  a  lengthy  comment  period 
would  be  impracticable,  unnecessary, 
and  contrary  to  the  pubhc  interest.  It 
was  noted  that  a  number  of  freight 
railroads  were  expressing  concern  and 
apprehension  over  permitting  these 
mixed  passenger  trains  to  operate  over 
their  raib  in  light  of  FRA's  above- 
mentioned  interpretive  guidance.  In 
fact,  at  least  one  instance  was  found  in 
which  a  mixed  Amtrak  train  was 
detained  for  six  hours  by  a  freight 
railroad  until  a  two-way  EOT  was 
applied  because  the  freight  railroad 
refused  to  permit  the  train  to  operate 
without  the  device,  FRA  also  believed 
that  requiring  Amtrak  to  acquire  a 
number  of  two-way  EOTs  and  operate 
under  the  provisions  of  the  current 
regulatory  scheme  during  a  lengthy 
comment  period  would  impose  a 
substantial  and  unwarranted  financial 
and  operational  burden  without 
improving  the  safety  of  Amtrak 
operations.  Furthermore,  the  proposals 
contained  in  the  NPRM  included  certain 
restrictions  on  the  operation  and  make- 
up of  certain  passenger  trains  that  were 
proposed  for  exception  from  the  two- 
way  EOT  requirements,  restrictions  that 
FRA  believe  will  enhance  the  safety  of 
those  operations  and  that  are  not 
currently  mandated. 

In  addition  to  the  concerns  discussed 
above,  FRA  also  believed  that  svnh 
action  was  necessary  because  Amtrak  is 
continuing  to  take  delivery  of  express 
and  other  equipment  and  to  build  this 
line  of  business  in  order  to  close  its 
operating  deficit  and  to  support 
continued  intercity  rail  passenger 
service  in  a  time  of  declining  support 
from  the  public  treasury.  The  public's 
interest  in  continued  rail  passenger 
service  warrants  reasonable  flexibility  to 
achieve  this  business  objective.  This 
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df  vulopmeiit  curresponaed  wan  uiv- 
implementation  of  two-way  EOT 
requirements,  rapidly  complicating 
what  appwared  at  the  outset  to  be  a 
relatively  straightforward  issue.  Prior  to 
the  effective  date  of  the  two-way  EOT 
rule.  Amtrak  implemented  a  two-way 
EOT  system  on  its  AutoTrain, 
previously  the  only  Amtrak  train 
operated  with  any  significant  number  of 
unoccupied  cars  at  the  rear  of  the  train. 
Anticipating  the  need  to  equip  other 
trains  as  the  express  business  grows. 
Amtrak  is  in  the  process  equipping  over 
100  locomotives  and  deploying  rear-end 
units  at  appropriate  points  along  its 
lines  where  trains  are  built.  Amtrak  also 
committed  to  FRA  to  operate  cars  with 
cables  for  head-end  power  transmission 
(such  as  mail  and  baggage  cars)  at  the 
^nt  of  trains  where  practicable  given 
constraints  on  loading  and  unloading,  in 
order  limit  the  number  of  cars  to  the 
rear  of  the  train  that  are  beyond  the  last 
car  with  an  accessible  emergency  valve. 
However,  as  Amtrak's  express  service 
grows  and  Amtrak  builds  trains 
responsive  to  that  growth  (a 
phenomenon  that  is  well  underway), 
there  is  an  mcreased  danger  that 
Amtrak's  own  internal  policies  for  use 
of  available  two-way  EOT  systems 
would  not  be  honored  in  the  field 
through  oversight.  Thus.  FRA  believed 
that  having  clear  and  certain  Federal 
requirements  regarding  the  use  of  two- 
way  EOTs  were  essential  to  public 
safety. 

Based  on  the  concerns  noted  above. 
FRA  issued  the  NPRM  with  a  comment 
period  of  only  IS  days  in  order  to 
quickly  address  the  applicability  of  the 
two-way  EOT  requirements  to  mixed 
passenger  train  operations.  FRA  made 
clear  that  if  no  substantive  adverse 
comments  were  received  on  the  NPRM 
within  the  15-day  comment  period,  it 
would  immediately  issue  a  final  rule 
containing  the  provisions  of  the 
proposal.  FRA  also  made  clear  in  the 
NPRM  that  it  intended  for  any  final  rule 
issued  to  take  effect  immediately  upon 
publication 

Written  comments  on  the  NPRM  have 
been  received  from  Amtrak. 
Consolidated  Rail  Ckirporation  (Conrail). 
and  the  Brotherhood  of  Locomotive 
Engineers  (BLE).  The  relatively  brief 
comments  received  from  Amtrak  and 
Conrail  do  not  substantively  affect  the 
approach  taken  in  the  NPRM  and 
primarily  relate  to  clarifying  the 
language  used  in  the  proposed 
provisions  of  the  NPRM  or  the 
discussion  contained  in  the  se<:tion-by- 
section  analysis  of  the  NPRM. 
Therefore,  these  specific  comments  will 
be  directly  addressed  in  the  section-by- 
MCtion  analysis  of  this  final  rule.  In 


Amtrak's  written  comments.  Amtrak 
also  requests  that  trains  consisting  of  six 
or  fewer  mail  or  express  cars  be 
specifically  excepted  from  the 
requirements  for  the  use  of  a  two-way 
EOT  As  the  NPRM  and  this  final  rule 
are  specifically  and  narrowly  focused  on 
mixed  passenger  train  operations.  FRA 
believes  that  this  rulemaking  is  not  the 
appropriate  forum  for  addressing 
Amtrak's  request.  Furthermore,  such  a 
request  has  much  broader  industry-wide 
implications  than  the  issues  addressed 
in  this  rulemaking  and  would  involve 
consideration  of  additional  safety 
concerns  and  the  performance  of 
detailed  research  not  focused  on  or 
contemplated  in  this  proceeding. 

In  its  written  comments.  Conrail 
raises  a  concern  regarding  the 
responsibility  and  potential  liability  of  a 
host  railroad  if  a  passenger  train 
operates  on  its  line  while  not  in 
comphance  with  the  requirements  of 
this  rule.  The  responsibilities  of  the  host 
railroad  with  regard  to  this  rule  are  the 
same  as  they  are  for  any  of  the 
requirements  contained  in  part  232.  See 
232.0(e).  As  a  matter  of  policy, 
enforcement  actions  for  noncompliance 
with  this  rule  will  generally  be  imposed 
on  the  railroad  or  individuals 
responsible  for  the  operation  of  the  train 
(i.e..  Amtrak  in  most  cases),  unless  the 
host  railroad  causes  the  violation  of 
such  reauirements. 

The  BLE  submitted  brief  written 
comments  on  the  NPRM.  generally 
objecting  to  any  amendments  to  the  two- 
way  EOT  regulations.  The  BLE  agrees 
with  FRA  that  Congress  did  not  discuss 
the  potential  for  mixed  passenger  train 
operations  and  generally  asserts  that 
when  passenger  equipment  is  used  in 
conjunction  with  freight  equipment  it 
should  be  equipped  with  a  two-way 
EOT  The  BLE  does  not  provide  any 
specific  data  or  cite  to  any  potential 
safety  or  operational  problems  involved 
with  excepting  certain  mixed  passenger 
trains  from  the  requirements  for  use  of 
a  two-way  EOT.  Furthermore,  the  BLE 
does  not  object  either  to  the  data 
assembled  and  assessed  by  FRA 
regarding  mixed  passenger  trains  or  to 
the  additional  safety  assurances  that 
exist  on  these  types  of  trains  that  are  not 
present  in  traditional  freight  operations. 
Consequently,  based  on  the  discussion 
above  and  contrary  to  the  broad 
assertions  of  the  BLE,  FRA  believes  that 
it  would  be  in  the  public  interest  and 
that  there  is  more  than  sufficient  safety 
justification  for  excepting  certain  mixed 
passenger  trains  from  the  requirements 
related  to  the  use  of  two-way  EOTs. 

After  reviewing  the  above  noted 
comments  received  on  the  NPRM.  FRA 
concludes  that  no  substantive  adverse 


comments  have  been  provided  that 
cause  FRA  to  further  consider  or  delay 
the  implementation  of  the  requirements 
proposed  in  the  NPRM.  Furthermore, 
FRA  has  received  no  requests  for  a 
public  hearing  on  the  NPRM. 
Consequently,  the  final  rule  that  is  being 
issued  by  FRA  revising  the  regulations 
on  two-way  EOTs  to  specifically  address 
certain  passenger  train  operations  where 
numerous  freight-type  cars,  material 
handling  cars,  or  express  cars  are  part  of 
a  train's  consist  is  virtuailv  identical  to 
the  proposal  contained  in  the  NPRM 
published  on  January  16.  199fi 

Section-by-Section  .\nalysis 

FRA  is  amending  §  232.2.3  by  revising 
paragraphs  (e)  and  (g)  and  by  adding  a 
new  paragraph  (h)  to  specifically 
address  passenger  train  oi^Mrations  that 
include  using  cars  that  (io  not  have 
readily  accessible  emergency  brake 
valves 

Paragraph  (e)  of  §  232.23  contains  a 
listing  of  the  trains  that  are  Rxcepted 
from  the  two-way  EOT  requirements. 
Conforming  changes  have  been  made  to 
paragraphs  (e)(8)  and  (e)(9)  In 
paragraph  (e)(9)  FRA  retains  the 
exception  for  passenger  trains  in  which 
all  of  the  cars  in  the  train  are  equipped 
with  a  readily  accessible  emergency 
brake  valve,  as  discussed  in  detail 
above. 

In  paragraph  (e)(10)  FRi\  adds  an 
exception  to  the  requirements  regarding 
two-way  EOTs  for  passenger  trains  that 
operate  with  a  car  placed  at  the  rear  of 
the  train  that  is  equipped  with  an 
emergency  brake  valve  readily 
accessible  to  a  crew  member  in  radio 
communication  with  the  locomotive 
engineer  of  the  train.  FRA  intends  for 
this  exception  to  be  applicable  to 
passenger  trains  containing  cars  that  do 
have  a  readily  accessible  emergency 
brake  valve  at  the  rear  of  the  train.  FRA 
believes  this  exception  is  justified  as  it 
is  virtually  identical  to  the  exception 
granted  to  freight  trains  with  an 
occupied  caboose  (contained  in 
paragraph  (e)(3))  since  it  would  permit 
an  emergency  application  of  brakes  to 
be  initiated  from  the  occupied  car  at  the 
rear  of  the  passenger  train. 

In  paragraph  (e)(ll)  FRA  provides  an 
exception  for  certain  passenger  trains 
that  have  cars  placed  at  the  rear  of  the 
train  that  do  not  have  readily  accessible 
emergency  brake  valves.  This  exception 
is  intended  to  recognize  the  safety  of 
these  types  of  trains  if  configured  and 
operated  in  accordance  with  the 
provisions  of  this  exception.  The 
exception  contained  in  this 
subparagraph  applies  only  to  trains  of 
twenty-four  (24)  cars  or  fewer. 
Therefore,  passenger  trains  that  have 
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more  than  24  cars  m  the  consist  and  that 
do  not  fall  within  the  exceptions 
contained  in  subparagraphs  (eM9)  or 
(e)(10l  would  be  required  to  be 
equipped  with  an  operative  two-way 
EOT  device  or  alternative  technology.  It 
should  be  noted  that  a  locomotive  that 
is  used  for  power  and/or  controlling 
purposes  and  is  not  designed  to  carry 
passenger*;  will  not  be  considered  a  car 
for  purposes  of  these  calculations 
Therefore,  locomotives  hauled  dead  in 
tow  would  be  required  to  be  counted  as 
a  car  for  purposes  of  these  c^alculations 

In  the  NPRM.  FRA  proposed  that  each 
bogie  used  in  RoadRailer*  operation  be 
counted  as  a  car  for  purposes  of 
calculating  the  numter  of  cars  m  a 
passenger  train  consist   See  6.3  FR  2649. 
In  its  written  comments.  Amtrak 
objected  to  this  method  of  calculating 
the  number  of  cars  in  a  train  as  it  would 
artificially  inflate  the  number  of  cars  in 
a  train.  .Amtrak  stated  that  a  string  of 
RoadRailer*'  equipment  will  always 
have  at  least  one  more  bogie  than  the 
total  number  of  RoadRailer'"  vans  since 
bogies  include  at  least  one  couplermate 
It  was  not  FRA's  intention  to  artificially 
inflate  the  number  of  cars  in  the  train  by 
proposing  such  a  method  of  calculation 
FR,^  s  use  of  the  term  "bogie"'  was 
intended  to  refer  to  the  intermediate 
bogies  not  the  couplermates.  However, 
after  consideration  of  .Amtrak's 
comments,  FR.A  believes  it  would  be 
confusing  and  possibly  lead  to  incorrect 
calculation  of  the  number  of  cars  in  a 
train  if  bogies  are  used  as  the 
determining  factor  Consequently,  in 
order  to  avoid  confusion  and  clarify  the 
intent  of  the  final  rule.  FRA  will 
calculate  the  number  of  cars  in  a  train 
containing  RoadRailer*  equipment  by 
counting  each  RoadRailer*  van  as  a  car. 
It  should  be  noted  that  this  method  of 
calculation  is  solely  for  the  purpose  of 
applying  the  exception  contained  in  this 
paragraph   In  order  to  accurately 
calculate  the  perr.entage  of  operative 
brakes  pursuant  to  ^§  232.1  and  232.12. 
it  is  necessarv  to  consider  the  brakes  on 
all  the  bogies  m  the  train 

Based  on  data  and  information 
submitted  bv  Amtrak  and  reviewed  by 
Volpe  and  based  upon  \  olpe's 
independent  analysis  regarding 
passenger  train  braking  ratios  and  the 
response  of  passenger  train  brakes.  FR.-\ 
believes  that  certain  mixed  passenger 
trains  can  be  safely  operated  without 
being  required  to  be  equipped  with  a 
two-wa\  EOT  or  alternative  technology, 
provided  certain  operational  and  tram 
configuration  restrictions  are 
maintained  Paragraph  (e)(n){i)  requires 
that  if  the  total  number  of  cars  in  a 
passenger  train  consist  is  twelve  (12)  or 
fewer,  a  car  lo(.ated  no  less  than  halfway 


through  the  consist  (counting  from  the 
first  car  in  the  tramj  must  be  equipped 
with  an  emergency  brake  valve  readily 
accessible  to  a  crew  member.  For 
example,  in  a  consist  containing  twelve 
(12)  cars,  the  sixth  (6th)  car  (or  a  car 
closer  to  the  rear)  m  the  consist  must 
have  a  readily  accessible  emergency 
brake  valve;  likewise,  in  an  eleven  (11) 
car  consist,  the  sixth  (6th)  car  (or  a  car 
closer  to  the  rear)  must  have  a  readily 
accessible  emergency  brake  valve,  since 
all  half  numbers  will  be  rounded  up. 
Paragraph  {eKHKii)  requires  that  if  the 
total  number  of  cars  in  a  passenger  train 
consist  is  from  thirteen  (13)  to  twenty- 
four  (24),  a  car  located  no  less  than  two- 
thirds  (^  i)  of  the  wav  through  the 
consist  (counting  from  the  first  car  in 
the  train)  must  be  equipped  with  an 
emergency  brake  valve  readily 
accessible  to  a  crew  member.  For 
example,  in  a  twenty-one  121)  car 
consist,  the  fourteenth  1 14th)  car  (or  a 
car  closer  to  the  rear)  must  have  a 
readily  accessible  emergency  brake 
\alve 

In  addition  to  these  train- 
configuration  requirements,  paragraphs 
(e)(lD(iii)  and  (iv)  contain  certain 
operating  requirements  that  must  be 
followed  bv  anv  passenger  train 
operating  pursuant  !o  tliis  specific 
exception.  Such  trains  are  reqi^i^«d  to 
have  a  train  crew  member  occupy  the 
rearmost  car  equipped  with  a  readily 
accessible  emergenc\  brake  valve  and 
remain  in  constant  radio 
communication  with  the  locomotive 
engineer  whenever  the  train  is  operating 
over  a  .section  of  track  with  an  average 
grade  of  two  pen  en t  or  higher  over  two 
continuous  miles  FR.^  recommends 
that  the  engineer  alert  the  train  crew 
member  approximately  ten  (10)  minutes 
prior  to  descending  the  heavy  grade,  so 
the  crew  member  will  be  in  place  at  the 
crest  of  the  grade  Furthermore,  the  final 
rule  requires  that  the  crew  member  not 
lea\'e  his  or  her  position  until  the 
locomotive  engineer  advises  that  the 
train  has  traversed  the  grade  FR-'\ 
believes  that  these  operational 
requirements  will  ensure  that 
immediate  action  can  be  taken  by  a 
member  of  the  train  crew  to  effectuate 
an  emergency  brake  application 
whenever  the  train  is  descending  a 
heavy  grade 

FR,^  IS  also  amending  paragraph  (g)  to 
indicate  that  the  operating  iimitations 
that  will  be  imposed  on  a  passenger 
train  required  to  be  equipped  with  a 
two-way  EOT  that  experiences  an  en 
route  failure  of  the  device  will  be 
contained  in  paragraph  (h).  It  should  be 
noted  that  FRA  intends  the  criteria 
contained  paragraph  !g)  for  determining 
when  a  loss  of  communication  between 


the  front  and  rear  units  will  be 
considered  an  en  route  failure  to  be 
applicable  to  passenger  train  operations. 

Paragraph  (h)  contains  the  operational 
limitations  and  restrictions  that  are 
being  placed  on  passenger  trains  that 
experience  en  route  failures  of  two-way 
ECJTs.  Conrail.  in  its  written  comments, 
voiced  concern  that  the  language 
contained  in  the  proposed  rule  text  did 
not  accurately  reflect  the  operating 
restrictions  discussed  in  the  preamble. 
Consequently,  in  this  final  rule  FRA  has 
rewritten  and  reorganized  paragraph  (h) 
to  make  it  more  understandable  and  to 
clarify  FRA's  intent. 

Due  to  the  time-sensitive  natxire  of 
passenger  operations,  FRA  believes  that 
placing  a  sf)eed  restriction  on  passenger 
trains  is  not  the  most  effective  method 
of  handling  en  route  failures  of  a  two- 
way  EOT.  Rather  than  delaying  the 
movement  of  a  passenger  train  that 
experiences  an  en  route  failure  of  a 
device,  FRA  believes  that  certain 
operating  restrictions  can  be  imposed  on 
the  train  and  its  crew  to  ensure  the 
safety  of  these  trains,  particularly  in 
non-heavy-grade  territory  However, 
FRA  believes  that  in  order  to  realize  the 
benefits  of  a  two-way  EOT  as 
contemplated  by  Congress,  the  device 
must  be  operative  when  the  train 
descends  a  heavy  grade  Thus.  FRA  will 
only  permit  a  passenger  train  to 
continue  to  operate  under  the  operating 
restrictions  contained  in  this  paragraph 
in  other  than  heavy  grade  territory. 
Consequently,  paragraph  (h)(1)  has  been 
slightly  modified  from  the  NPRM  and  is 
intended  to  strictly  prohibit  a  passenger 
train  that  is  required  to  be  equipped 
v«th  an  operable  device,  from 
descending  an  average  grade  of  two 
percent  or  more  for  two  continuous 
miles  until  an  operable  device  is 
installed  or  an  alternative  method  of 
initiating  an  emergency  brake 
application  from  the  rear  of  the  train  i^ 
achieved. 

Paragraph  (h)  has  been  further 
modified  to  make  clear  that  the 
operating  restrictions  contained  in 
paragraph  (h)(2)  are  apphcable  to  all 
passenger  trains  that  experience  en 
route  failures  of  the  two-way  EOT  and 
that  are  operating  on  other  than  heavy 
grade  territory  (i  e.,  two  percent  for  two 
continuous  miles).  Paragraph  (h)(2)  is 
intended  to  permit  passenger  trains  that 
develop  an  en  route  failure  of  the  two- 
way  EOT  to  continue  to  operate  over 
track  that  is  not  in  heavy  grade  territory 
as  long  as  a  crew  member  occupies  the 
rearmost  car  with  a  readily  accessible 
emergency  brake  valve  and  remains  in 
constant  radio  communication  with  the 
locomotive  engineer.  In  addition,  FRA 
believes  that  since  the  train  no  longer 
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lids  llie  ^dlelv  e*»»ufdJii,tts  provided  b>  a 
two-way  EOT.  the  engineer  must 
periodically  test  the  hraking 
characteristics  of  the  train  by  making 
running  brake  tests.  If  the  engineer 
suspects  the  brakes  are  not  functioning 
properly,  immediate  action  shall  be 
taken  to  bring  the  train  to  a  stop  until 
corrections  can  be  made.  Paragraph 
(h)(3)  requires  that  all  en  route  failures 
of  the  devices  must  be  corrected  either 
at  the  next  location  where  the  necessary 
repairs  can  be  made  or  at  the  next 
location  where  a  required  brake  test  of 
the  train  is  to  be  conducted,  whichever 
point  the  train  arrives  at  first. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  Because  the  requirements 
contained  in  this  final  rule  clarify  the 
applicability  of  the  two-way  EOT 
regulations  to  a  specific  segment  of  the 
indu.stry  and  j?enera))y  reduce  the 
regulatory  burden  on  these  operators, 
FRA  has  concluded  that  this  final  rule 
does  not  constitute  a  significant  rule 
under  either  Executive  Order  12866  or 
EXDT's  policies  and  procedures. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq]  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  certifies  that  this  final  rule 
does  not  have  a  significant  impaci  on  a 
substantial  number  of  small  entities. 
Because  the  requirements  contained  in 
this  final  rule  clarify  the  applicability  of 
the  two-way  EOT  regulations  to  a 
specific  segment  of  the  industry  and 
generally  reduce  the  regulatory  burden 
on  these  operators,  FRA  has  concluded 
that  there  are  no  substantial  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations. 

Paperwork  Reduction  Act 

This  final  rule  does  not  change  any 
information  collection  requirements. 

Environmental  Impact 

FRA  has  evaluated  this  final  rule  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes.  Executive  Orders,  and  DOT 
Order  5610.1c.  It  has  been  determined 
that  this  final  rule  does  not  have  any 
effect  on  the  quality  of  the  environment. 


tcdurali^ni  linpUcalions 

This  final  rule  does  not  have  a 
substantial  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

List  of  Subfects  n    4i  !  (  k  i'.n'  J  •:: 

Penalties.  Railroad  power  brakes, 
Railroad  safety.  Reporting  and 
recordkeeping  requirements.  Two-way 
end-of-train  devices. 

The  Rule 

In  consideration  of  the  foregoing.  FRA 
amends  part  232,  title  49,  Code  of 
Federal  Regulations  as  follows: 

rAPT  :32      RAILROAD  POWFR 
BHAKLS  AND  DRAWBARS 

1.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Authority:  49  U  S  C  20102.  20103.  20107, 
20108.  20110-20112.  20114.  20133.  20141, 
20301-20304. 20701-20703.  21301.  21302, 
21304,  and  21311;  and  49  CFR  1  49(c).  (g). 
and  (m). 

2.  Sect^n  232.23  is  amended  by 
revising  paragraphs  (e)  introductory 
text,  (e)(8).  and  (e)(9)  and  adding  a  new 
sentence  to  the  beginning  of  the 
introductory  text  of  paragraph  (g).  and 
adding  new  paragraphs  (e)(10),  (e)(ll). 
(g)(2)  and  (h)  to  read  as  follows: 

§232.23    Opefationa  rvqulring  UM  of  twK>- 
way  •nd-of-trs(n  devices;  prohibition  on 
purchase  ot  nonconfor-^  -^g  lev  cps 

•  •  *  ■  . 

(e)  Exceptions.  The  following  types  of 
trains  are  excepted  from  the 
requirement  for  the  use  of  a  two-way 
end-of-train  device: 

•  *         •         •        • 

(8)  Trains  that  operate  exclusively  on 
track  that  is  not  part  of  the  general 
railroad  system; 

(9)  Passenger  trains  in  which  all  of  the 
cars  in  the  train  are  equipped  with  an 
emergency  brake  valve  readily 
accessible  to  a  crew  member; 

(10)  Passenger  trains  that  have  a  car 

at  the  rear  of  the  train,  readily  accessible 
to  one  or  more  crew  members  in  radio 
contact  with  the  engineer,  that  is 
equipped  with  an  emergency  brake 
valve  readily  accessible  to  such  a  crew 
member;  and 

(11)  Passenger  trains  that  have 
twenty-four  (24)  or  fewer  cars  (not 
including  locomotives)  in  the  consist 
and  that  are  equipped  and  operated  in 
accordance  with  the  following  train- 


Lonnguration  dna  operating 
requirements: 

(i)  If  the  total  number  of  cars  in  a 
passenger  train  consist  is  twelve  (12)  or 
fewer,  a  car  located  no  less  than  halfway 
through  the  consist  (counting  from  the 
first  car  in  the  train)  must  be  equipped 
with  an  emergency  brake  valve  readily 
accessible  to  a  crew  member: 

(ii)  If  the  total  number  of  cars  in  a 
passenger  train  consist  is  thirteen  (13)  to 
twenty-four  (24),  a  car  located  no  less 
than  two-thirds  (*/S)  of  the  way  through 
the  consist  (counting  from  the  first  car 
in  the  train)  must  be  equipped  with  an 
emergency  brake  valve  readily 
accessible  to  a  crew  member; 

(iii)  Prior  to  descending  a  section  of 
track  with  an  average  grade  of  two 
percent  or  greater  over  a  distance  of  two 
continuous  miles,  the  eiu  :  >••  -    f  \\]^^ 
train  shall  communicate  a  ■;    he 
conductor,  to  ensure  th.i"  >i   :  >  nber  of 
the  crew  with  a  working  two-way  radio 
is  stationed  in  the  car  with  the  rearmost 
readily  accessible  emergency  brake 
valve  on  the  train  when  the  train  begins 
its  descent;  and 

(iv)  While  the  train  is  descending  a 
section  of  track  with  an  average  grade  of 
two  percent  or  greater  over  a  distance  of 
two  continuous  miles,  a  member  of  the 
train  crew  shall  occupy  the  car  that 
contains  the  rearmost  readily  accessible 
emergency  brake  valve  on  the  train  and 
be  in  constant  radio  communication 
with  the  locomotive  engineer.  The  crew 
member  shall  remain  in  this  car  until 
the  train  has  completely  traversed  the 
heavy  grade. 
***** 

(g)  En  route  failure  of  device  on  a 
freight  or  other  non-passenger  train. 
Except  on  passenger  trains  required  to 
be  equipped  with  a  two-way  end-of- 
train  device  (which  are  provided  for  in 
paragraph  (h)  of  this  section),  en  route 
failures  of  a  two-way  end-of-train  device 
shall  be  handled  in  accordance  with  this 
paragraph.  *    •    • 
***** 

(2)  (Reserved) 

(h)  En  route  failure  of  device  on  a 
passenger  train.  (1)  A  passenger  train 
required  to  be  equipped  with  a  two-way 
end-of-train  device  that  develops  an  en 
route  failure  of  the  device  (as  "xplained 
in  paragraph  (g)  of  thissecti   ;;    stail  not 
operate  ovtr  ;  -•'•'  '  '  'rii  k  \\'.\!'\  an 

average  gracL'  j*.  twu  pe.''L»j!i!  ur  greater 
over  a  distance  of  two  continuous  miles 
until  an  operable  two-way  end-of-train 
device  is  installed  on  the  train  or  an 
alternative  method  of  initiating  an 
emergency  brake  application  from  the 
rear  of  the  train  is  achieved. 

(2)  Except  as  provided  in  paragraph 
(h)(1)  of  this  section,  a  passenger  train 
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required  to  be  equipped  with  a  two-way 
end-of-train  device  that  develops  an  en 
route  failure  of  the  device  (as  explained 
in  paragraph  (g)  of  this  section)  shall  be 
operated  in  accordance  with  the 
following: 

(i)  A  member  of  the  train  crew  shall 
be  immediately  positioned  in  the  car 
which  contains  the  rearmost  readily 
accessible  emergency  brake  valve  on  the 
train  and  shai:  bv  equipped  with  an 
operable  tv%     ua\  ri  ii  Jt;.; 
communicatt's  vMtt;  'tiH  lotismotive 
engineer;  and 

Oi)  The  locomoti\(^  i-u-^nn-vT  shall 
periodicalK  ir.aKt-  r;ji:;im^  tests  ui  '?:(' 
train's  air  brake,-,  ui;;,.  tlie  lailurfc  ii> 
Cor.'"ei  ff'd,  aiici 

(  '■  L<ii  ii  >'i,  route  fdiiure  shall  be 
correi  •»'->:  ,i'  t.^ie  nex!  :(.«  a'.mn  where  the 
necessar .  r-'-;"ia!r-  ;  <iu  t)e  i.dmiai  ted  or  at 


the  next  location  where  a  required  brake 
test  is  to  be  performed,  whichever  is 
reached  first. 

3.  Appendix  A  to  Part  232,  "Schedule 
of  Civil  Penalties,"  is  amended  by 
revising  the  heading  of  the  entry  for 
§  232.23  and  revising  the  entry  for 
§  232.23(g)  and  adding  an  entry  for^ 
§  232.23(h).  to  read  as  follows: 

Appendix  A  to  Pari  232— Schedule  of 
Civil  Penalties 


Section 


Violation 


WiMulvio- 


23:  ?''     Ooern':nr 
stanoaros 


Seamn                VKtotion       ^iU|JjJ(^ 

•  •                             • 

(g)  En  route  failure, 

freight  of  other 

noo-passenger 
(ti)  En  route  failure. 

passenger 

•  •                             • 

•  • 

5,000              7.500 
5,000              7,500 

•  • 

Issued  in  Washington.  D.C.  on  Afnil  24, 

1QOH 

julenf  M    Viuuloi  is. 

Administrator. 

'^c  -,  .      -      1408  Filed  4-30-98:  8:45  ami 
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This  sectKjo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  ot  the  proposed 
issuance  ot  rules  and  regulations  The 
purpose  ot  these  notices  is  to  give  interested 
persons  an  opportunity  to  partiapate  in  the 
rule  making  prior  to  the  adoption  ot  the  (inal 
rules 


DEPA  c-MFNT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No  9»-WM-1ia-ADl 

RIN2120-AA64 

Airworthiness  Directives;  British 

Aerosii.t  .>  ha-.  M     •.•   arp  Airplanes 

AOENCV:  Kttderai  Avidliuu 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
dduption  of  a  new  airworthiness 
directive  (ADI  that  is  applicable  to 
certain  British  Aerospace  BAe  Model 
ATP  airplanes  This  proposal  would 
require  repetitive  inspe<:tions  for 
discrepancies  of  the  spring  strut 
assembly  of  the  forward  door  of  the 
main  landing  gear  (MLG).  and 
replacement  of  the  existing  spring  strut 
assembly  with  a  new  or  serviceable  part, 
if  necessary.  This  proposal  also  would 
require  eventual  replacenient  of  the 
existing  spring  strut  assembly  with  an 
improved  part,  which,  when 
accomplished,  would  terminate  the 
repetitive  inspections.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
spring  strut  assembly  of  the  forward 
door  of  the  MLG.  which,  if  not 
corrected,  could  result  in  inability  to 
extend  the  MLG. 

DATES:  Comments  must  be  received  by 
June  1.  1998 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14. 
Attention:  Rules  Docket  No  98-NM- 
113-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AUR)  American  Support,  Inc..  13850 
Mdearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW  ,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B  Marteiison.  Manager, 
International  Branch.  ANM-1 16.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425) 227-2110; 
fax  (425)  227-1 14q 
SUPP'  FMf'rftRv  'nf-^omation: 

Goiltiiit'iiU  lilviU'U 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-113-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-1 14.  Attention:  Rules  Docket  No. 


9a-NM-113-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  British  Aerospace  BAe  Model 
ATP  airplanes.  The  CAA  advises  that  a 
BAe  Model  ATP  airplane  made  an 
emergency  landing  because  the  left 
main  landing  gear  (MLG)  failed  to 
extend.  Investigation  of  the  incident 
revealed  a  number  of  possible  causes, 
including  corrosion,  wear,  or  damage  to 
the  operating  mechanism.  On  March  31, 
1998,  the  FAA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  to  address 
these  possible  causes  (reference  Docket 
No.  97-NM-312-AD:  63  FTl  16713, 
April  6,  1998). 

Further  investigation  of  the  incident 
revealed  that  the  spring  strut  assembly 
of  the  forward  door  of  the  MLG  on  the 
airplane  was  loose.  (The  spring  strut 
assembly  is  part  of  the  mechanism 
which  opens  the  MLG  door  and  allows 
extension  and  retraction  of  the  MLG.) 
Similar  loose  attachment  also  was 
observed  on  one  other  in-service 
airplane,  and  has  been  attributed  to 
damage  of  the  rivets  that  connect  the 
fork  end  of  the  spring  strut  assembly  to 
the  tube  of  the  assembly.  Failure  of 
these  rivets,  if  not  corrected,  could 
cause  failure  of  the  spring  strut 
assembly  of  the  forward  door  of  the 
MLG,  which  could  result  in  inability  to 
extend  the  MLG 

b  xjildruitiiin  ot  Kfifvan!  S<TVUf' 
Intdiiiidtion 

i  lie  iiidnufacturer  has  issued  British 
Aerospace  Alert  Service  Bulletin  ATP- 
32-«5,  Revision  1,  dated  March  20. 
1998,  which  describes  procedures  for 
repetitive  visual  inspections  for 
discrepancies  of  the  fork  end  of  the 
spring  strut  assembly  of  the  forward 
door  of  the  left  and  right  MLG  on  the 
airplane.  The  actions  involve  inspecting 
for  looseness  or  damage  of  the  rivets 
that  connect  the  fork  end  fitting  to  the 
tube  of  the  spring  strut  assembly,  and 
inspecting  for  movement  between  the 
fork  end  fitting  and  the  tube  of  the 
spring  strut  assembly.  This  alert  service 
bulletin  also  describes  procedures  for 
replacing  the  spring  strut  assembly  with 
a  new  or  serviceable  part,  if  any  rivet  is 
found  to  be  damaged,  if  any  rivet  hole 
is  found  to  be  elongated,  or  if  the 
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attachment  of  the  fork  end  fitting  to  the 
tube  is  found  to  be  loose.  The  CAA 
classified  this  alert  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

The  manufacturer  al.so  has  issued 
British  .\erospace  Service  Bulletin 
.\TP-.'-t2-87,  dated  lanuarv  29,  1998. 
which  describes  procedures  for 
replacing  the  existing  spring  strut 
assembly  of  the  forward  door  of  the 
MLG  with  an  impro\ed  spring  strut 
assembly.  Such  replacement  eliminates 
the  need  for  the  repetitive  inspections 
describe  previously 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CP'R  21  29)  and  the 
applicable  bilateral  airworthiness 
agreement   Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above  The  ¥.\A  has 
examined  the  findings  of  the  CA.A, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States 

Explanation  of  Requirements  ol 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  .^D  would  require 
accomplishment  of  actions  specified  in 
the  ser\  ice  bulletins  described 
previously,  except  as  discussed  below 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that  this  .\D 
proposes  to  mandate  the  replacement  of 
the  existing  spring  strut  assembly  of  the 
forward  door  of  the  MLG  with  an 
improved  spring  strut  assembly,  as 
described  in  British  Aerospace  Service 
Bulletin  .\TP-.12-fl7.  dated  January  29, 
1998,  as  terminating  action  for  the 
repetitive  inspections  specified  in 
British  .\erospace  Alert  Service  Bulletin 
,^77-32-85.  Revision  1.  dated  March 
2!),  1998  Accomplishment  of  the 
modification  specified  in  this  service 
bulletin  has  not  been  classified  as 
mandatory  bv  the  CAA. 


The  FA.'^  has  determined  that,  in 
certain  cases,  long-term  continued 
operational  safety  will  be  better  assured 
by  design  changes  to  remove  the  source 
of  the  problem   rather  than  by  repetitive 
inspections  Long-term  inspe<:tions  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet  This  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
continual  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspef:tions  and  more  emphasis  on 
design  improvements  The  proposed 
requirement  to  replace  the  existing 
spring  strut  assembU  with  an  improved 
spring  strut  assembly  is  in  consonance 
with  these  conditions. 

Cost  Impact 

The  F.AA  estimates  that  10  airplanes 
of  US  registry  would  be  affected  by  this 

proposed  AD 

It  would  take  approximately  4  work 
hours  (2  work  hours  per  MLG)  to 
accomplish  the  proposed  inspection,  at 
an  average  labor  rate  of  $60  per  work 
hour  Based  on  this  figure,  the  cost 
impact  of  the  inspection  proposed  by 
this  .\D  on  US  operators  is  estimated 
to  be  $2,400.  or  $240  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  12  work 
hours  (6  work  hours  per  MLG)  to 
afcomplish  the  proposed  modification, 
at  an  average  labor  rate  of  $60  per  work 
hour  Required  parts  would  cost 
approximately  $2,200  per  airplane 
($1,100  per  MLG)  Based  on  this  figure, 
the  cost  impact  of  the  modification 
proposed  by  this  AD  on  U.S.  operators 
IS  estimated  to  be  $29,200,  or  $2,920  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  .M3  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  ha\e  substantial  direct  effects 
on  the  States,  on  the  .'^lationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  IS  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  'significant  regulator)  action' 
under  Executive  Order  12866,  (2)  is  not 


a  'significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.'  February  26, 1979);  and  (3)  if 
promulgated,  wall  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Prfiposed  .^mendmcn! 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUowrs: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  autnonty  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§3913     [Amendetf] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British   "Kerrivpai  f-  Re^ionit;   \sn'af 

I  f  (irrncrtv   Iptstrfani   \\nr-At'  i  iniilefl; 

Bntish  .^froNpfti  >    (  ommercud  AirtTaft) 
Lumted).  LAA_ki ;  *b  ,'.M-113-AD. 

Applicability:  BAe  Model  ATP  airplanes, 
as  listed  in  British  Aerosf>ace  Alert  Service 
Bulletin  ATP-32-85,  Revision  1,  dated 
March  20,  1998,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  piaragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alterabon.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  spring  strut 
assembly  of  the  forward  door  of  the  main 
landing  gear  (MLG),  which,  if  not  corrected, 
could  result  in  the  inability  to  extend  the 
MLG,  accomplish  the  following: 

(a)  Within  600  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  visual 
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(li.'.Ltt:4.!uui  lui  ,;  us  dJ  the  lufi.  end 

of  tn«  spring  str.  liv  of  the  forward 

door  of  thn  MIX,,  on  ih«  l«h  and  right  suin 
of  ihn  airpl«n«;  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  ATP-32-85. 
Revision  1.  dated  March  20.  I99fl 

(1)  If  no  discrepancy  li  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  1..S00  flight  hours  until  the  actions 
specified  by  paragraph  (b)  of  this  AD  are 
Kcomplished. 

(2)  ir  Hny  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  existing  spring  strut 
■MMnibly  with  a  new  or  servioMble  pert,  in 
■cconlancfi  with  the  alert  ■ervka  bulletin. 
Repeat  the  visual  inspection  thereafter  at 
intervals  not  to  exceeid  1.500  flight  hours 
until  the  actions  specified  bv  paragraph  (b) 
of  this  AO  are  accomplished. 

(b)  Within  18  montns  after  the  effective 
date  of  this  AD.  replace  the  spring  strut 
assembly  of  the  forward  dour  of  tne  MLG 
with  an  improved  spring  strut  assembly,  on 
the  left  and  right  side  of  the  airplane;  in 
accordance  with  British  AerrMpeoe  Service 
Bulletin  ATP-32-67.  dated  January  20.  1998. 
This  replacement  constitutes  terminating 
action  lor  the  requirements  of  this  AO 

[(.)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provide*  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Tnin»|)iirt  Airplane  Directorate  Operators 
(hall  submit  tneir  request  through  an 
appropriate  FAA  I'rincipal  Maintenance 
tnspe<:tor.  who  may  ada  cumments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Spei^ial  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  (TR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  raqulramenU  of  this  AD 
can  be  accomplished. 

Issued  In  Renton.  Washington,  on  April  24. 
1998 

Gary  L.  KiUion. 

Acting  Manager.  Transport  Airplane 
Dir&ctorate.  Aircraft  Certification  Service 
|FR  Doc   98-11561  Filed  4-30-98;  8:45  ami 
MUJNQ  COOK  4eift-IS-P 


Di  ►  AM  'MENT  OF  TRANSPORTATION 

FtN).>r  )    A*  iiion  Administration 

14  C  W  -^  ift  39 

(Docket  So  97-ANE-69-AD1 

RIN  2120-AA54 

Airworthipf'ss  Difectivws,  Pratt  & 
//hitney  JTtJD  s^-fMs  Turtx>(an  Enqinos 

AGENCY;  l-miei.ii  .Avi.iiion 

.AdministrHtion.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


s   MM.\.«:  Ihis  document  proposes  me 

:  are  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Pratt  k  Whitney  (PW)  ITSD  series 
turbofan  engines,  that  currently  requires 
initial  and  repetitive  inspections  of  the 
No.  7  fuel  nozzle  and  support  assembly, 
replacement  of  the  No.  7  fuel  nozzle  and 
support  assembly  with  a  more  leak- 
resistant  configuration,  and  replacement 
of  aluminum  oil  pressure  and  scavenge 
tube  fittings  with  steel  fittings.  In 
addition,  the  current  AD  requires 
replacing  an  additional  aluminum  oil 
scavenge  line  bolt  with  a  steel  boll.  This 
action  would  require  initial  and 
repetitive  borescope  inspections  for  loss 
of  fuel  nozzle  nut  torque  and  nozzle 
support  wear,  and  replacement  or 
moaification  of  the  fuel  nozzles  at  the 
next  accessibility  of  the  diffuser  build 
group  as  terminating  action  to  the 
inspections.  This  proposal  is  prompted 
by  reports  of  loss  of  fuel  nozzle  nut 
torque  and  nozzle  support  wear  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  fuel 
nozzle  nut  torque  and  nozzle  support 
wear,  which  could  result  in  a  fuel  leak 
and  possible  engine  fire 
DATES:  Comments  must  be  received  by 
June  30,  1998 

ADOWMIca:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-ANE- 
59-AD.  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
enginepropdfaa.dot.gov"  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  &om 
Pratt  k  Whitney.  400  Main  St..  East 
Hartford.  CT  06108;  telephone  (860) 
565-6600.  fax  (8601  565-4503  This 
information  may  be  examined  at  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  12  New  England 
Exwcutive  Park    ''  .-    rigton,  M.\ 
F0«  FURTHER  INf  ORMATION  CONTACT: 

Christopher  Spinney.  Aerospace 
Engineer.  Engine  Certification  Office. 
FAA.  Engine  and  Propeller  Directorate, 
telephone  (781)  238-7175.  fax  (781) 

238-719Q 

SUPPtEMENTARr   iSFO«MATlON: 

Comments  Invitetl 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  ruie  Oy  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above  Ail 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic^ 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  af^er  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubHc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F.\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-59-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-ANE-59-AD.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

On  January  24.  1995.  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  AD  95-02-16, 
Amendment  39-9135  (60  FR  6654. 
February  3.  1995).  applicable  to  Pratt  & 
Whitney  (PW)  JT8D  series  turbofan 
engines,  to  require  inspection  of  the  No. 
7  fuel  nozzle  and  support  assembly  for 
evidence  of  fuel  leakage  and  burning 
until  replacement  of  the  No.  7  fuel 
nozzle  and  support  assembly  with  an 
improved  sealing  configuration.  That 
AD  also  requires  replacement  of  the 
aluminum  oil  tube  fittings  with  steel 
fittings.  In  addition,  that  AD  requires 
replacing  an  additional  aluminum  oil 
scavenge  line  bolt  with  a  steel  bolt.  That 
action  was  prompted  by  reports  of  two 
uncontained  engine  fires  due  to  fuel 
leakage  from  the  No.  7  fuel  nozzle  and 
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support  as.semhly.  ignition  of  that  fuel, 
meitmg  of  aluminum  oil  pressure  and 
scavenge  tube  fittings  that  are  in  the 
proximity  of  the  No.  7  nozzle,  and 
augmentation  of  that  fire  with  the 
liberated  oil   That  condition,  if  not 
corrected,  could  result  in  fuel  leakage 
from  the  No.  7  fuel  nozzle  and  support 
assembK  .  ignition  of  that  leaking  fuel, 
and  liberation  of  oil  from  melted  oil  line 
fittings,  which  can  result  in  an 
uncontained  engine  fire  and  damage  to 
the  aircraft. 

Since  the  issuance  of  that  AD.  the 
F.\A  has  received  reports  of  loss  of  fuel 
nozzle  nut  torque  and  nozzle  support 
wear  .^D  95—02-16  mandated  welding 
of  the  No  7  fuel  nozzles  to  the  fuel 
nozzle  support  to  prevent  secondar\' 
fuel  leakage  and  replacement  of  oil 
scavenge  lines  to  a  more  fire  resistant 
stainless  steel   Field  experience  has 
shown  that  the  welding  of  the  fuel 
nozzle  to  the  hiel  nozzle  support  can 
cause  a  loss  of  torque  on  the  fuel  nozzle 
nut.  The  loss  of  torque  on  the  fuel 
nozzle  nut  results  in  rotation  of  the  nut 
and  air  .scoop  assembly  and  subsequent 
contact  between  the  airscoop  and  the 
nozzle  support  fairing,  resulting  m  wear 
through  the  fairing  and  nozzle  support 
and  eventualiv  a  sec:ondarv  fuel  leak. 
The  loss  of  nut  torque  has  also  been 
reported  to  cause  thread  wear,  which  in 
some  cases  has  resulted  in  liberation  of 
the  nozzle  from  the  support  after  it  has 
been  removed  from  the  entjme. 

The  F.\A  has  reviewed  and  approved 
the  technical  contents  of  FW  .Mert 
Service  Bulletin  lASB)  No  A6.T10,  dated 
October  13,  1997,  that  describes 
procedures  for  inspections  for  loss  of 
fuel  nozzle  nut  torque  and  nozzle 
support  wear,  and  ASB  No.  A6311, 
dated  October  14    19Q7   that  describes 
procedures  for  replacement  or 
modification  of  fuel  nozzles  to  an 
improved  design. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  .^D  9.S-fl2-16  to  require 
initial  and  repetitive  inspections  for  loss 
of  fuel  nozzle  nut  torque  and  nozzle 
support  wear,  and  replacement  or 
modification  of  the  fuel  nozzles  at  the 
next  accessibility  of  the  diffuser  build 
group  as  terminating  action  to  the 
inspections.  The  calendar  end-date  was 
determined  based  upon  risk  analysis 
and  parts  availability 

There  are  approximately  13,902 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
7.100  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  0  3  work  hours  per 


engine  to  accomplish  the  proposed 
inspections,  and  9.2  hours  to  perform 
the  proposed  modifications  or 
replacement,  and  that  the  a\eraBe  labor 
rate  is  $60  per  work  hour   Required 
pans  would  cost  approximateh  S12.620 
per  engine  to  replace  the  nozzle  and 
Sl.'iOO  to  modify  existing  nozzles.  The 
F.^A  estimates  that  10%  of  the  nozzles 
will  have  to  be  replaced.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  US  operators  is 
estimated  to  be  $18,950,000  . 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  go\-ernment   Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
ac  tion  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

.Accord inglw  pursuant  to  the 
authority  delegated  to  me  by  the 
.■\dministrator,  the  Federal  Aviation 
.'\dministration  proposes  to  amend  {>art 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  ISC   106lg),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
removing  amendment  9135  (60  FR  6654. 
Febniary  3,  1995)  and  bv  adding  a  new 


airworthmess  directive  to  read  as 

follow  s 

Pratt  &  Whitney;  Docket  No.  97-ANE-5»- 
AD.  Supersedes  AD  95-02-16. 
Amendment  39-9135. 
Applicability:  Pratt  ft  Whitney  (PW)  Mcxiel 
JT8D-209.  -217.  -217A.  -217C.  -219.  -1. 
-1  A.  -IB.  -7.  -7 A,  -7B.  -9.  -9A.  -11.-15. 
-15A.  -17,  -17A,  -17R.  and  -17AR  turbofan 
engines  incorjwrating  the  modifications 
described  in  PW  Service  Bulletin  (SB)  No. 
5650.  dated  January  17.  1986,  Alert  Service 
Bulletin  (ASB)  No.  A6169,  Revision  4,  dated 
June  5.  1996.  or  earlier  revisions,  or  SB  6240. 
dated  January  20. 1996,  and  any  PW  Model 
JT8D  engine  with  low  emissions  fuel  nozzle 
and  suppKjrt  assemblies,  Part  Numtjers 
775485.  809137-01,  802965.  5O04308-O2. 
5004308-032.  814358.  5004308-042  or 
815658-01  installed.  These  engines  are 
installed  on  but  not  limited  to  Boeing  727 
and  737  series,  and  McDonnell  Douglas  DC- 
9  and  MD-80  series  aircraft. 

Note  1:  This  aii^vorthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  p>erformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  Include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condiUon  has  not  been  eliminated,  the 
request  should  include  specific  prop>osed 
acUons  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  loss  of  fuel  nozzle  nut  torque 
and  nozzle  supfXJrt  wear,  which  could  result 
in  a  fuel  leak  and  possible  engine  fire. 
accomplish  the  following: 

(a)  For  engines  that  have  not  incorftorated 
modifications  to  the  No.  7  fuel  nozzle  and 
supjxjrt  assembly  in  accordance  with  PW 
ASB  No.  A6169.  Revision  4.  dated  January 
20.  1996.  or  earlier  revisions,  or  PW  SB  No. 
6240.  dated  ianuar>'  20. 1996,  as  of  the 
effective  date  of  this  AD;  or  for  engines  that 
have  not  incorporated  the  oil  scavenge  tube 
and  fitting  modifications  in  accordance  with 
ASB  No.  A6170,  dated  October  20.  1994.  as 
of  the  effective  date  of  this  AD.  accomplish 
the  following: 

(1)  Inspect  No.  7  fuel  nozzle  and  support 
assemblies  in  accordance  with  PW  ASB  No. 
A6153.  Revision  1.  dated  June  8. 1994.  as 
follows: 

(i)  For  engines  that  have  accumulated 
3.200  hours  or  more  time  in  service  (TIS) 
since  last  fuel  nozzle  and  support  assembly 
overhaul  and  have  not  received  an  initial 
inspection  for  fuel  leakage,  perform  an  iniUal 
inspection  for  fuel  leakage  before  further 
fiight. 

(ii)  For  engines  that  have  accumulated  less 
than  3.200  hours  TIS  since  last  fuel  nozzle 
and  supptort  assembly  overhaul  and  have  not 
received  an  initial  inspection  for  fuel  leakage. 
perform  an  initial  inspection  for  fuel  leakage 
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prior  to  dccumulntitiK  -i.^ili)  tioufs  I  IS  siiH-« 
Ust  fuel  noz2le  and  supp«>rt  assembly 
overhaul. 

(til)  Thumaftnr.  inspect  for  fuel  leakage  in 
•rxordance  with  PW  ASB  A6153.  Revision  1. 
dated  lune  8.  1994.  at  intervals  not  to  exceed 
700  hours  TIS  since  last  inspection. 

(iv)  Remove  from  service  No  7  fuel  noizle 
and  support  assemblies  that  exhibit  evidence 
of  fuel  leakage  as  described  m  PW  ASB  No. 
A6153,  Revision  1,  dated  |une  8.  1994.  and 
replace  with  the  improved  sealing 
configuration  nozzle  in  accordance  with 
paragraph  (a)(2Hi)  of  this  AD.  as  follows: 

(ATwilhin  25  hours  TIS.  or  25  cyclea  In 
service  (CIS),  whichever  occurs  first,  after  the 
inspection  performed  in  paragraph  (a)(1)  for 
aircraft  with  only  one  engme  exhibiting  No 
7  fuel  nozzle  and  support  assembly  leakage 

(B)  Prior  to  further  flight,  on  aircraft  with 
two  or  more  engines  exhibiting  No.  7  fuel 
nozzle  and  support  assembly  leakage,  remove 
and  replace  at  least  all  but  one  of  the  leaking 
No.  7  hiel  nozzle  and  support  assemblies.  If 
not  replacing  all  leaking  No  7  fuel  nozzle 
and  support  assemblies,  the  remaining  No.  7 
fuel  nozzle  and  support  assembly  that 
exhibits  leakage  shall  be  removml  and 
replaced  in  accordance  with  paragraph 
(a)(l)(iv)(A)ofthis  AD 

(2)  At  the  next  accessibility  of  the  diffuser 
build  group  after  the  effective  date  of  the  AD. 
but  no  later  than  |uly  31.  1999.  accomplish 
the  following: 

(i)  Replace  the  No  7  fuel  nozzle  and 
support  assembly  in  accordance  with 
paragraph  IB  (31  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  A6311.  dated 
October  14.  1997 

(ii)  Replace  the  aluminum  pressure  and 
scavenge  oil  tube  fittings  with  steel  fittings  in 
accordance  with  PW  ASB  No  A6170. 
Revision  2,  dated  October  20.  1994. 

(iii)  Replacement  of  the  following  oil  tubes 
with  corresponding  oil  tubes  that  incorporate 
steel  fittings  constitutes  compliance  with 
paragraph  (b)(2)  of  this  AD: 

(A)  CXiter  internal  No  4  and  5  bearing 
pressure  tube  assembly  for  PW  IT8D-200 
series  engines. 

(B)  Outer  internal  main  bearing  pressure 
tube  assembly  for  PW  [780-200  series 
engines. 

(C)  Mam  bearing  pressure  manifold 
assembly  for  PW  1780-200  series  engines. 

(D)  Front  No  4  1/2  and  6  bearing  pressure 
tube  assembly  for  n'8D-200  series  engines. 

(E)  No.  4  bearing  oil  scavenge  tube 
asaatnbty  for  all  other  1780  engines. 

(F)  No.  4  bearing  oil  pressure  tube 
assembly  for  all  other  1780  engines. 

(C)  Main  bearing  pressure  manifold 
assembly  for  all  other  1780  engines. 

(3)  Incorporation  of  the  hardware  required 
by  paragraph  (a)(2)(i)  of  this  AD  constitutes 
terminating  action  for  the  inspections 
required  by  paragraphs  (a)(1)  of  this  AD. 

(b)  For  engines  that  have  incorporated 
modifications  of  the  No.  7  fuel  nozzle  and 
support  assembly  in  accordance  with  PW 
ASB  No.  A6169.  Revision  4.  dated  |une  5. 
1996.  or  earlier  revisions,  and  have  not 
incorporated  the  replacement  of  the  No.  7 
fuel  nozzle  and  support  assembly  with  a  fuel 
nozzle  and  support  assembly  with  tack 
welded  lock  tabs  in  accordance  with  PW  SB 


No.  6i4U.  dMtui  lanuar>  1.:.  19yb.  dccompusn 
the  following.  ' 

(1)  Borescope  inspect,  remove,  and  replace 
fuel  nozzle  and  support  assemblies  for  nut 
rotation  in  accordance  with  methods, 
Intervals  and  inspection  criteria  specified  in 
PW  ASB  No.  6310.  dated  October  13,  1997. 

(2)  At  the  next  accessibility  of  the  diffuser 
build  group  after  the  effective  date  of  the  AD, 
but  no  later  than  (Insert  5  years  after  the 
effective  date  of  the  AOj  .  replace  the  No.  7 
fuel  nozzle  and  support  assembly  with  a 
welded  air  nozzle  assembly  in  accordaiu:e 
with  paragraph  IB  (1).  l  B  (2)  and  l.B  (3)  of 
the  Accomplishment  Instructions  of  PW  ASB 
No.  A631I.  dated  October  14.  1997 

(3)  Accomplishment  of  paragraph  (bH2)  of 
this  AD  is  terminating  action  to  the 
inspections  of  paragraph  (b)(  1 )  of  this  AD 

(c)  For  engines  that  have  incorporated  the 
replacement  of  the  No.  7  fuel  nozzle  and 
support  assembly  with  a  fuel  nozzle  and 
support  assembly  with  tack  welded  lock  tabs 
in  accordance  with  PW  SB  No.  6240.  dated 
lanuary  12. 1996.  at  thb  next  accessibility  of 
the  diffuser  build  group  after  the  effective 
date  of  the  AD.  but  no  later  than  |  insert  5 
years  after  the  effective  date  of  the  ADl. 
replace  the  No.  7  fuel  nozzle  and  supfiort 
assembly  with  a  welded  air  nozzle  assembly 
in  accordance  with  paragraph  l.A.(l).  l.A.(2) 
and  l.A.(3)  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  A6311.  dated 
October  14.  1997. 

(d)  For  the  purpose  of  this  AD,  accessibility 
of  the  diffuser  build  group  is  defined  as 
engine  maintenance  that  entails  flange 
separation  of  the  diffuser  case  from  the 
combustion  chamber  outer  case. 

(o)  For  the  purpose  of  this  AD.  fuel  nozzle 
and  support  assembly  overhaul  is  defined  as 
disassembly  of  the  fuel  nozzle  from  the 
support  assembly  that  entails  removal  of  the 
fuel  nozzle  nut. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
F^ncipal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Na*e  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(gj  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
April  23,  1998 
Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
IFROoc.  98-11559  Filed  4-30-98;  8:45  am) 
BaxiNO  oooe  «n»-ij-» 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pan  71 

[Ajrspace  Docket  No.  98-AWP-111 

Proposed  Modification  to  Class  E 
Airspace;  Ukiah.  CA 

AGENCY:  Fedt-ral  .Aviation 

Administration  (FA.M,  DOT. 

ACTKX:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modih'  the  Class  E  airspace  at  Ukiah, 
CA,  by  lowering  a  portion  of  the  base  of 
controlled  airspace  from  9,vS00  feet 
mean  sea  level,  (.MSL)  to  1.2(X)  feet 
above  ground  level  (.\GL)  This  action  is 
due  to  the  proposed  establishment  of  a 
new  federal  airway  (V-607)  between 
Mendocino  and  Areata.  CA  The 
proposed  airwav.  if  adopted,  will  have 
a  minimum  enroute  altitude  of  9.000 
feet  MSL.  A  review  of  airspace 
classification  has  made  this  action 
necessary  in  order  to  achieve 
compliance  with  criteria  stated  in  FAA 
Order  7400.2D  The  intended  effect  of 
this  proposal  is  to  ensure  that  the  Cla.ss 
E  airspace  at  Ukiah.  CA  will  be  of 
sufficient  size  to  contain  V-60" 
DATES:  Comments  must  be  received  on 
or  r>efore  June  1.  1998. 
ADDRESSES:  .Send  comments  on  the 
prs  jiris.t:  Hi  'r:p!i(^teto;  Federal 
^.',  ,i'i'":    \.;;ii;ni<tration.  .Attn: 
Ni,i:.,.k;t'.r    .■\::spa(  e  Branch,  AWP-520. 
Docket  No.  9H-AVVP-n.  Air  Traffic 
Division.  P.O.  Box  92007.  Worldway 
Postal  Center.  Los  Angeles.  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western-Pacific  Region. 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale.  California  90261 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch.  Air  Traffic  Division  at  the  above 
address 

FO«  FURTHER  INFORMATION  CONTACT: 
Larrv  Tonish.  .Airspace  Specialist. 
Airspace  Branch.  .AVVP-520.  .Air  Traffic 
Division,  Western-Pacific  Region 
Federal  Aviation  Administration   15000 
Aviation  Boulevard,  Lawndale,  CA 
90261,  telephone  (310)  725-6539. 
SUPPLEMENfTARY  INFORMATION: 

{!f>mments  Invited 

Iiifert'Sted  parties  are  invited  to 
partu  ipate  in  this  proposed  n.ilemaking 
b\  subnuttinK  such  written  data,  views, 
or  arguments,  as  ihey  may  desire. 
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Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  pa.lirularlv  helpful  in 
developing  reasoned  regulatorv 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energv-related 
aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above  Individuals  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No  98- 
,AWP-11  "  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
individual  .All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  m  the  Airspace  Branch.  Air 
Traffic  Division,  at  15000  Aviation 
Boulevard,  LawTidale,  California  90261. 
both  before  and  after  the  closing  date  for 
comments  ,A  report  summarizing  each 
substantive  public  contact  with  F.A.A 
personnel  concerned  with  this 
nilemakmg  will  be  filed  in  the  docket. 

Availability  of  ,VPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  .Airspace 
Branch,  P  O  Box  92007.  Worldway 
Postal  Center,  Los  .Angeles,  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No  11A-2.A.  which  describes  the 
application  procedures. 

1  he  Proposal 

The  F.A.A  is  considering  an 
a.Tiendment  to  14  CFR  Part  71  to  modify 
the  Class  E  airspace  area  at  Ukiah,  CA. 
by  lowering  a  portion  of  the  base  of 
controlled  airspace  from  9.500  feet  MSL 
to  1.200  feet  .AGL  This  action  is  due  to 
the  proposed  establishment  of  a  new 
federal  airway  (V-607)  between 
Mendocino  and  .Areata.  CA  The 
proposed  airway,  if  adopted,  will  have 
a  minimum  enroute  altitude  of  9,000 
feet  MSL.  A  review  of  airspace 
classification  has  made  this  action 
necessary  in  order  to  achieve 
compliance  with  criteria  stated  in  FAA 


Order  7400  2D  The  intended  effect  of 
this  proposal  is  to  ensure  that  the  Class 
E  airspace  at  Ukiah,  CA  will  be  of 
sufficient  size  to  contain  V-607.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6006  of  FAA 
Order  7400  9E  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  IS  incorporated  b\  reference  in  14 
CFR  71  1,  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in 
that  Order 

The  F.AjA  has  determined  that  this 

proposed  regulation  onlv  involves  an 

established  body  of  technic:al 

regulations  for  which  frequent  and 

routine  amendments  are  necessary  to 

keep  them  operationallv  current 

Therefore,  this  proposed  regulation — (1) 

Is  not  a  "significant  regulatory  action" 

under  Executive  Order  12866;  (2)  is  not 

a  "significant  rule"  under  DOT 

Regulatory  Policies  and  Procedures  (44 

FR  10034;' February  26.  1979);  and  (3) 

does  not  warrant  preparation  of  a 

Regulatory  Evaluation  as  the  anticipated 

impact  IS  so  minimal.  Since  this  is  a 

routine  matter  that  will  only  affect  air 

traffic  procedures  and  air  navigation,  it 

IS  certified  that  this  proposed  rule 

would  not  have  a  significant  economic 

impact  on  a  substantial  number  of  small 

entities  under  the  criteria  of  the 

Regulator\  Flexibilitv  Act. 

-  -  » 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 

follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTl  .,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  \'  S.C.  106(g).  40103,  40113, 
40120,  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     (Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  711  of  the  Federal  Aviation 
.Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10.  1997,  and  effective 
September  16.  1997,  is  amended  as 
follows; 


Paragraph  6005 
Airspace 


Subpart  E—Oass  E 


AWP  CA  E    Ukiah.  CA  [Revised] 

Ukiah  Municipal  Airport,  CA 

(Lat  39*07'34"N,  long  123*12'03"W) 
Fortuna  VORTAC 

(Lat  40*40'17"N,  long  124*14'04"W) 
Mendocino  VORTAC 

(Lat.  39*0312"N.  long  123'>16'27"W) 
Red  Bluff  VORTAC 
(Lat.  40^5'56"N,  long  122*14'11"W} 
That  airspace  extending  upward  from 
1,200  feet  ^ve  the  surface  within  a  17.4 
mile  radius  of  the  Mendocino  VORTAC, 
excluding  that  airspace  east  of  the  western 
edge  of  V25  and  that  airsp>ace  bounded  by  a 
line  from  lat  39'32'00"N,  long  123*33'14"W; 
to  lat.  39*32'00"N,  long.  123»ir34"W:  to  lat. 
39'21-37"N,  long.  123«04'54  "W;  to  lat 
39»19'07"N,  long.  123*07'22"W,  thence 
counterclockwise  via  the  17.4  mile  radius  of 
the  Mendocino  VORTAC  to  lat.  39*19'04"N, 
long.  123°25'40"W;  to  lat  39'32'00"N,  long 
123'33'14"W  That  air$p>ace  extending 
upward  from  7.500  feet  MSL  south  of  the  Red 
Bluff  VORTAC  between  the  20.9-  and  39  1- 
mile  arcs  of  the  Red  Bluff  VORTAC  bounded 
on  the  northwest  by  the  northwest  edge  of  V- 
199  and  on  the  southeast  by  the  southeast 
edge  of  V-25  That  airspace  extending 
upward  from  8.500  feet  .MSL  south  of  the  Red 
Bluff  VORTAC  bounded  on  the  northeast  by 
a  39.1-mile  arc  of  the  Red  Bluff  VORTAC.  on 
the  southeast  by  the  southeast  edge  of  V-25. 
on  the  south  and  southwest  by  the  north  edge 
of  V-200  and  a  1 7.4-mile  arc  of  the 
Mendocino  VORTAC.  and  on  the  northwest 
by  the  northwest  edge  of  V-199  That 
airspace  extending  upward  hrom  9,500  feet 
MSL  bounded  on  the  southeast  by  the 
northwest  edge  of  V-199  to  lat.  39»21'37"N, 
long.  123*04'54"W;  to  lat  39*32'00  "N,  long 
123''11'34"W;  to  lat.  39'*32 '00"N,  long. 
123''20'33"W,  and  on  the  west  by  the  east 
edge  of  V-607,  and  on  the  north  by  a  line  7.8 
miles  south  of  a  parallel  to  the  Red  Bluff 
VORTAC  291"  and  Fortuna  VORTAC  110" 
radii  to  the  17.4-mile  arc  of  the  Red  Bluff 
VORTAC.  thence  counterclockwise  to  the 
northwest  edge  of  V-199.  and  that  airspace 
bounded  on  the  east  by  the  western  edge  of 
V607  to  lat.  39''46'40"N.  long.  123»3S'50"W, 
and  on  the  west  by  the  east  edge  of  V-27  to 
the  24-mile  radius  of  the  Fortuna  VORTAC. 
thence  counterclockwise  to  the  west  edge  of 
V-607.  That  airspace  extending  upward  from 
5.300  feet  MSL  bounded  on  the  east  by  the 
southwest  edge  of  V-27  and  on  the  west  by 
the  west/ southwest  edge  of  V-494. 
***** 

Issued  in  Los  Angeles.  California,  on  AfHil 
.21, 1998. 

John  G.  Clancy, 

Manager,  Air  Traffic  Division.  Western-Pacific 
Fegion. 

(FR  Doc  9&-11647  Filed  4-30-58;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart  1 

Trading  Hours 

aqency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Tradmg  Commission  ("Commission")  is 
proposing  to  amend  Commission 
Regulation  1  41(k)  to  allow  additional 
changes  in  trading  hours  to  be  deemed 
approved  by  the  Commission  one 
business  day  after  receipt  of  written 
notice  of  a  change  in  accordance  with 
the  regulation  The  Commission  is 
publishing  notu:e  of  the  proposed 
rulemaking  and  requesting  public 
comment 

DATES:  Comments  on  the  proposed 
rulemaking  must  be  made  by  May  18. 

A£X)ness£S:  Comments  should  be 
mailed  to  Jean  A.  Webb.  Secretary. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21  St  Street.  NW,  Washington.  DC. 
20581;  transmitted  by  facsimile  to  (202) 
418-5521;  or  transmitted  electronically 
to  (secretary#i  fti  • 
FOU  RmTMCT  WIFORfcu:  _»<  COMTACT: 
Lois  J.  Gregory.  Attorney.  Contract 
Markets.  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center. 
1155  2l8t  Street.  N.W..  Washington. 
DC.  20581  Telephone:  (202)  418-5483 
SUPfLEMCMTARY  INFORMATION: 

Regulation  1  4  l(k)  allows  a  change  in 
trading  hours  which  does  not  permit 
trading  to  open  before  7:00  a.m.  or  close 
after  6:00  p.m.  local  time  in  the  city 
where  the  contract  market  is  located  to 
be  deemed  approved  by  the  Commission 
at  the  close  of  business  one  business  day 
after  properly  labeled  written  notice  of 
the  change  is  received  by  the 
Commission  if  the  change  is  not 
inconsistent  with  the  Commodity 
Exchange  Act  or  the  Commission's  other 
regulations.  Trading  hour  changes 
which  do  pemut  trading  to  open  before 
7:00  a.m.  or  close  after  6:00  p.m.  local 
time  must  be  submitted  to  the 
Commission  for  approval  pursuant  to 
Regulation  1.41(b). 

The  Commission  is  proposing  to 
amend  Regulation  1  41(k)  to  allow 
additional  changes  in  trading  hours  to 
be  deemed  approved  by  the  Commission 
one  business  day  after  receipt  of  written 
notice  of  a  change  in  accordance  with 
the  subsection.  Specifically,  under  the 
rule  as  proposed  to  be  amended,  if  a 
contract  market  had  previously  received 


Luinimssioii  approval  tor  traaing 
between  6:00  p.m.  and  7:00  a.m.  in  at 
least  one  of  its  designated  contracts,  it 
could  submit  all  subsequent  changes  in 
trading  hours  pursuant  to  regulation 
1.41(k).  Thus,  under  1.41(k)  as  proposed 
to  be  revised,  the  first  time  a  contract 
market  proposed  changing  trading  hours 
for  any  of  its  designated  contracts  to  fall 
between  the  hours  of  6:00  p  m  and  700 
a.m..  the  proposal  would  have  to  be 
submitted  to  the  Commission  for 
approval  pursuant  to  Regulation  1.41fb). 
The  Commission  would  review  such 
initial  proposal  to  ensure  that  adequate 
systems  and  procedures  were  in  place  to 
accommodate  the  expanded  trading 
hours  Matters  to  be  addressed  would 
include,  among  utT  -  -i  itters.  clearing, 
margin,  market  tlaU;  ji.d  surveillance 
programs.  Any  subsequent  change  to 
trading  hours  could  then  be  approved 
under  the  expedited  procedures  of 
revised  Regulation  1.41(k). 

The  Commission  is  proposing  to 
amend  Regulation  1  41(k)  in  the  manner 
described  as  a  result  of  its  recent  efforts 
to  modernize  and  streamline  its 
regulatory  firamework.  Growth, 
technological  developments,  and 
around-the-clock  trading  have  altered 
the  marketplace.  The  proposed 
amendment  to  Regulation  1  41(k)  is  part 
of  the  Commission  s  efforts  to  ensure 
that  its  rules  have  adapted  to  these 
changes 

With  respect  to  electronic  trading,  the 
proposed  amendments  to  Regulations 
1.41(k)  contemplate  that  listing  a 
contract  for  trading  on  an  automated 
trading  system  would  constitute  more 
than  a  change  in  trading  hours.  It  would 
also  be  a  change  in  the  method  of 
trading.  Accordingly,  neither  the  initial 
establishment  of  an  electronic  trading 
system  nor  the  subsequent  listing  of 
additional  contracts  would  be  eligible 
for  treatment  under  Regulation  1  41(k) 
However,  changes  in  the  trading  hours 
of  a  contract  that  was  already  listed  on 
an  electronic  system  would  be  eligible 
for  treatment  under  revised  Regulation 
1.41(k). 

Relate.!  Matters 

A  PapenAork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13  (May  13.  1995)1  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  While  this 
proposed  regulation  has  no  burden,  the 
group  of  regulations  (3038-0022).  of 
which  this  is  a  part  has  the  following 
burden: 


.Average  burden  hours  per  r«-  3.546.26 
sponse. 

Number  of  Respondents  10,971 

Frequency  of  response  On  occasion. 

Copies  of  the  OMB  approved 
information  collection  package 
associated  with  this  regulation  may  be 
obtained  from  the  Desk  Officer,  CFTC. 
Office  of  Management  and  Budget. 
Room  10202,  NEOB,  Washington  DC 
20503.  (202)  395-7340. 

B  ReffuJatory  Flexibility  Act 

The  Regulator>'  Flexibility  Ad  iRFA) 
5  U.S.C.  601  et  seq  .  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  on  small  businesses  The 
only  entity  this  ruiemakmj^  wouki  affe<:t 
would  be  central  t  markets   The 
Commission  has  prt'viousiv  determined 
that  contract  markets  an»  not    small 
entities"  for  purposes  of  the  Regulatory 
Flexibility  Act.  (47  FR  18618  iApni  30. 
1982)).  Therefore,  the  Clhairperson.  on 
behalf  of  the  Com  1V11S.S ion.  hereby 
certifies,  pursuant  td  5  U.S.C.  605(b). 
that  the  action  taken  nerein  would  not 
have  a  significant  e<.nnoriiu.  impart  on 
a  substantial  number  of  small  entities. 

I  ist  of  Sub(ert.s  in  17  CFR  Part  1 

Broken>,  (..ommodity  futures. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements, 
Segregation  requirements 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular  Section  8a  thereof,  7  U.S.C. 
12a.  the  Commission  hereby  proposes  to 
amend  Part  1  of  Chapter  I  of  Title  17  of 
the  Code  of  Federal  Regulations  as 

follows 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 

ACT 

1  The  authority  for  part  1  continues 
to  read  as  follows: 

Authority:  7  U  S.C  la.  2,  2a.  4.  4a.  6.  6a. 
6b,  6c,  6d,  6e,  6f,  6g.  6h.  6i.  6j,  6k,  61.  6m. 
6n.  60.  6p,  7.  7a,  7b,  8,  9,  12.  12a,  12c.  13a. 
13a-l.  16. 16a.  19.  21.  23.  and  24. 

2.  Section  141  is  amended  by  revising 
paragraph  (k)(l)  to  read  as  follows: 

1  41     (.ontract  market  rules; 
submission  of  rules  of  the  (U>fnmis.sion; 
exemption  of  rertam  rules. 

•  •  t  •  • 

(k)  Trading  hours.  (1) 
Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section  and  except 
in  connection  with  an  initial  listing  of 
a  contract  on  an  automated  trading 
system,  all  changes  in  trading  hours 
shall  be  deemed  approved  by  the 
Commission  at  the  close  of  business  one 
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business  day  after  written  notice  of  such 
a  change  is  received  bv  the  Commission 
if: 

(i)  The  change  is  not  inconsistent  with 
any  provision  of  the  Act  or  the 
Commission's  regulations; 

(ii)  For  a  change  that  permits  trading 
anytime  between  6  p.m.  and  7  a.m.  local 
time  in  the  city  where  the  contract 
market  is  located,  the  contract  market 
has  previously  received  Commission 
approval  for  trading  between  such  hours 
in  at  least  one  of  its  designated 
contracts;  and 

(iii)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursuant  to  paragraph  (k)  of  this  section. 
*         *         •         •         • 

Issued  in  Washington  D.C.  on  April  28. 
1998.  bv  the  Commission. 
lean  A   Webb, 

Secretary  of  the  Commission. 
(FR  Doc  98-11655  Filed  4-30-98;  8:45  ami 

BILUNQ  CODE  C3S1-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN  3067-AC69 

Disaster  Assistance;  Hazard  Mitigation 
Grant  Program 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
re\  ;se  the  categories  of  projects 
currently  eligible  for  funding  under  the 
Hazard  Mitigation  Grant  Program 
(HMGP)  by  defining  eligible  mitigation 
activities  under  the  HMGP  to  include 
nonstrudural  flood  hazard  mitigation 
measures  and  minor  flood  control 
projects  that  do  not  duplicate  the  efforts 
and  authorities  of  other  Federal 
agencies. 

DATES:  We  invite  comments  on  this 
proposed  rule,  which  may  be  submitted 
on  or  before  June  30,  1998. 
ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840.  Washington,  DC  20472, 
(facsimile)  (202)  646-^536.  or  (email) 
rules@fema.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Mitigation  Directorate. 
Federal  Emergency  Management 
.Agency.  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3619.  (facsimile) 
(202)  646-3104. 


SUPPLEMENTARY  INFORMATION: 

Background 

In  December  1993,  the  President 
signed  the  Hazard  Mitigation  and 
Relocation  .Assistance  Act,  which 
amended  §  404  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act),  42  U.S.C. 
5170c.  This  amendment  provides 
legislative  authority  to  use  the  majority 
of  mitigation  funding  available  from 
flood  disasters  to  undertake 
nonstructural  floodplain  management 
measures. 

Nonstructural  .Measures 

Authorized  by  ^404  of  the  Stafford 
Act.  the  HMGP  provides  States  and 
local  governments  financial  assistance 
to  implement  measures  that 
permanent !\  reduce  or  eliminate  future 
damages  and  losses  from  natural 
hazards.  In  response  nonstructural 
measures  are  FEM.A's  first  priority  when 
grantees  use  Hazard  .Mitigation  Grant 
Program  funds  to  address  a  flood 
hazard.  Our  experience  with  the  use  of 
nonstructural  flood  hazard  mitigation 
measures  by  acquinng,  elevating,  and 
flood  proofing  high-risk  structures 
sharply  reduces  the  number  of 
structures  in  harm's  way.  Advantages  of 
this  approach  include  substantial 
environmental  and  hydrologic  benefits. 

This  proposed  rule  woula  modify  the 
list  of  eligible  types  of  projects  and 
clarify  types  of  activities  that  are  eligible 
under  the  program,  and  would  reflect 
FEMA's  multi-hazard  program 
objectives  and  priorities.  FEMA  would 
include  development  and  initial 
implementation  of  vegetation 
management  programs  for  wildfire 
hazard  mitigation  and  erosion  hazard 
mitigation  in  the  list  of  eligible 
activities.  Routine  maintenance  and 
landscaping  activities  would  not  be 
eligible.  Vegetation  management  can 
reduce  the  volume  and  continuity  of 
flammable  vegetation  in  order  to  slow  or 
prevent  the  spread  of  wildfire  from 
vegetation  to  developed  properties  and 
to  improve  the  potential  effectiveness  of 
wildfire  suppression  activities. 
Vegetation  management  can  also  reduce 
costs  associated  with  erosion  firom 
floods  and  severe  storms. 

Vegetation  management  programs 
often  require  significant  regular 
maintenance  in  order  to  preserve  their 
hazar^J  mitigation  benefits.  Such 
maintenance  would  be  the 
responsibility  of  the  subgrantee.  Before 
approving  a  grant  FEM.A  or  the  State 
may  require  a  maintenance  plan  and 
commitment  by  the  subgrantee 
accepting  responsibility  for  the 
maintenance. 


The  list  of  eligible  HMGP  pro)ecls 
provided  forunder  subsection  (c)  is  not 
all-inclusive,  but  provides  a  general 
overview  of  potential  project  categories 
and  clarifies  that  major  structural  flood 
control  projects  would  not  be 
considered  for  funding  under  the 
HMGP.  Applicants  may  propose  project 
types  not  listed  for  funding 
consideration. 

\>  aming  Systems 

While  "Development  or  improvement 
of  warning  systems"  has  been  removed 
from  the  list  of  eligible  project  type 
examples  in  the  rule,  FEMA  will 
continue  to  entertain  applications  for 
such  projects  under  the  Five  Percent 
Initiative.  The  five  percent  initiative 
provides  the  State  greater  flexibility 
over  the  approval  of  HMGP  projects  up 
to  five  percent  of  the  available  program 
funding.  FEMA's  guidance  for 
implementing  the  initiative  specifically 
indicates  that  warning  systems,  which 
are  difficult  to  evaluate  against  HMGP 
eligibility  criteria,  are  appropriately 
funded  within  the  five  |>ercent 
initiative. 

Structural  Assistance 

FEMA  recognizes  that  dikes,  levees, 
dams,  channelization,  channel 
widening,  stream  realignment,  seawalls, 
groins,  and  jetties  continue  to  serve  as 
a  means  to  minimize  vulnerability  to 
hazards  under  certain  circumstances. 
These  structures  fall  traditionally  under 
the  water  resources  design  and 
construction  authorities  of  the  U.S. 
Army  Corps  of  Engineers  and  the 
Natural  Resources  Conservation  Service 
of  the  U.S.  Department  of  Agriculture. 
Both  of  those  agencies  have  extensive 
experience  assisting  in  the  planning, 
design,  and  construction  of  major 
structural  projects.  FEMA  has  limited 
experience  with  major  structural  flood 
control  projects.  Rather  than  duplicate 
assistance  available  from  other  Federal 
agencies,  FEMA  limits  its  fiood  control 
assistance  to  minor  flood  control 
projects  and  localized  protection  of 
critical  facilities  that  generally  do  not 
fall  under  the  authority  of  other  Federal 
agencies. 

Minor  Flood  Control  Projects 

The  most  common  activities  under 
the  minor  flood  control  project  category 
include  modification  of  existing  culverts 
and  bridges;  upgrades  of  storm  drainage 
systems;  installation  of  floodgates;  and 
creation  of  small  retention  or  detention 
basins.  Based  on  these  types  of  projects, 
the  term  "minor  flood  control  projects" 
refers  to  the  limited  scope  of  a  project's 
impact  upon  the  floodplain  that  would 
lessen  the  frequency  or  severity  of 
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nontuii^  liHi  Mfi  indse  predicted  flood 
damage  For  example,  minor  physical 
changes,  such  as  a  modification  to  a 
culvert,  that  can  reduce  flooding  and 
losses  for  whole  groups  of  homes  or 
neighborhoods  may  be  more  cost- 
effective  than  an  individual  mitigation 
measure  applied  to  every  home  in  that 
area. 

Finally,  the  language  in  this  proposed 
rule  mirrors  projei.-t  eligibility 
descriptions  included  in  §  553  of  the 
National  Flood  Insurance  Reform  Act  of 
1994.  Pub.  L.  103-325.  which  authorizes 
the  new  Flood  Mitigation  Assistance 
program.  This  proposed  rule  would 
provide  a  consistent  approach 
throughout  FEMA's  mitigation  grant 
programs  m  the  funding  flood 
mitigation  projects. 

Conrction  to  General.  Allowable  Open 
Space.  Recrvational.  and  Wetlands 
Management  i'ses 

44  CKR  206.434(d)(2)  would  be 
corrected  to  read  "permeable"  in  place 
of  "previous"  This  change  is  to  allow 
unimproved,  unpaved  short-term 
parking  areas  such  as  visitors  parking 
areas  at  an  acquired  property  to  be  used 
as  a  paiii  or  recreational  area.  The 
change  would  acknowledge  the  present 
misspelling  of  "pervious"  as  "previous" 
in  §  206.434(d)(2)  and  would  substitute 
the  equivalent,  more  familiar  term 
"permeable"  for  "pervious". 

Removal  of  Language  Regarding 
Inapplicability  of  the  Uniform 
Relocation  Act 

This  proposed  rule  would  delete  44 
CFR  206  434(e),  inapplicability  of  the 
Uniform  Relocation  Act.  which  exempts 
projects  that  meet  certain  criteria  from 
meeting  the  requirements  of  the 
Uniform  Relocation  Act.  This 
exemption  was  created  by  amendment 
to  the  StaffortI  Act  m  19<)3  and  applied 
only  to  disaster  assistance  for  9  major 
disasters  declared  during  the  Great 
Midwestern  Flood  of  1993.  Project 
funding  under  those  9  disasters  is  nearly 
complete;  paragraph  206.434(e)  is  no 
longer  applicable  to  the  program. 
FEMA's  voluntary  open  space 
acquisition  projects  continue  to  be 
exempt  from  most  provisions  of  the 
Uniform  Relocation  Act  under  49  CFR 
24.101(a). 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  under  44  CFR  10.8.  FEMA  has 
not  prepared  an  environmental 
assessment. 


h.xtrt.utive  Order  12898,  Environmental 
lustice 

FEMA  reviewed  the  socioeconomic 
conditions  relating  to  this  proposed  rule 
and  made  a  finding  that  no 
disproportionately  high  and  adverse 
effect  on  minority  or  low-income 
populations  will  result  from 
implementation  of  this  program. 

Fxprutive  Ordfr  12866   Rej;ulatory 
{'Irfiiiunj?  and  R*'vi»'>* 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§2(f)ofE.O.  12866of  September  30, 
1993,  58  FR  51735,  but  attempts  to 
adhere  to  the  regulatory  principles  set 
forth  in  E.O.  12866.  The  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866. 

Kifui.iiM  >  Hrxibiiity  Act 

1  he  UiitiCtoT  certifies  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291.  It  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  and  is  not 
expected  (1)  to  affect  adversely  the 
availability  of  disaster  assistance 
funding  to  small  entities.  (2)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  or  (3)  to  create  any  additional 
burden  on  small  entities.  FEMA  has  not 
prepared  a  regulatory  flexibility  analysis 
of  this  prtiposed  rule 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  involve 
any  collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act. 

ExecutiTe  Order  12612,  Federalism 

This  proposed  rule  would  involve  no 
policies  that  have  federalism 
implications  under  E.O.  12612, 
Federalism,  dated  October  26.  1987. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure.  Grant  programs.  Hazard 
mitigation. 

Accordingly.  44  CFR  part  206  is 
proposed  to  be  amended  as  follows: 

PART  206— [AMENDED] 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act.  42 
U.S.C  5121  et  seq.  Reorganization  Plan  No. 
3  of  1978.  43  FR  41943.  3  CFR.  1978  Comp  . 
p  329:  E.O.  12127.  44  FR  19367.  3  CFR.  1979 
Comp.  p  376:  EO.  12148.  44  FR  43239,  3 
CFR.  1979  Comp  .  p  412;  and  E  O.  12673.  54 
FR  12571,  3  CFR,  1989  Comp..  p.  214. 


2.  Section  206.434(c)  is  revised  to 
read  as  follows: 

§206  434     Eliglt)ility 

•  •  ♦  •  • 

(c)  Types  of  projects.  Projects  may  be 
of  any  nature  that  will  result  in 
protection  of  public  or  private  property. 
Eligible  projects  include,  but  are  not 
limited  to: 

(1)  Property  acquisition  or  relocation, 
as  defined  in  §  206.434(d); 

(2)  Retrofitting  structures  and 
facilities  to  strengthen  against  high 
winds,  earthquake,  flood,  wildfire,  or 
other  natural  hazards. 

(3)  Elevation  of  floodprone  structures; 

(4)  Development  and  initial 
implementation  of  vegetation 
management  programs  for  wildfire  and 
erosion  hazard  mitigation,  with  the 
subgrantee  accepting  responsibility  for 
continuing  maintenance  required  to 
preserv'e  hazard  nutination  Iwnefits. 

(5)  Minor  flood  control  projects  that 
do  not  duplicate  the  flood  prevention 
activities  of  other  Federal  a^enc  les.  that 
les.sen  the  frequency  or  seventy  of 
floodinK.  and  that  decrease  predicted 
floo<i  damages  in  loc:alized  flocKi 
problem  areas  Thev  include 
modification  of  existing  luiverts  and 
bridges,  installation  or  modification  of 
floodgates,  stream  bank  stabilization, 
and  creation  of  small  retention  and 
detention  basins  Minor  flood  control 
projects  shall  not  include  major  flood 
control  projects  such  as  dikes,  levees, 
seawalls,  groins,  jetties,  dams,  and 
stream  channelization 

(6)  Localized  flood  control  projects, 
such  as  ring  levees  and  floodwall 
systems,  which  serve  to  prote<:t  critical 
facilities. 

(7)  Development  and  implementation 
(for  example,  training  for  building 
officials)  of  State  or  Irxal  mitigation 
standards; 

(8)  Development  of  comprehensive 
hazard  mitigation  programs  with 
implementation  as  an  essential 
component. 

•  •        •        •        • 

3.  Section  206.434(d)(2)  is  revised  to 
read  as  follows: 

§  206  434     Eligibility. 

(d)*   •  * 

(2)  In  general,  allowable  open  space, 
recreational,  and  wetland  management 
uses  include  parks  for  outdoor 
recreational  activities,  nature  reserves, 
cultivation,  grazing,  camping  (except 
where  adequate  warning  time  is  not 
available  to  allow  evacuation), 
temporary  storage  in  the  open  of 
wheeled  vehicles  that  are  easily 
movable  (except  mobile  homes). 
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unimproved,  permeable  parking  lots, 
and  buffer  zones. 

***** 

4.  Section  206.434  is  amended  by 
deleting  jjaragraph  (e)  and  redesignating 
paragraphs  (f)  and  (g)  as  paragraphs  (e) 
and  (f). 

Dated:  April  24.  1998. 
James  L.  Witt, 
Director. 
|FR  Doc  9S-n 641  Filed  4-30-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pari  76 

[CS  Docket  No.  98-64;  FCC  98-68] 

1998  Biennial  Regulatory  Review 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  .Notice  of  proposed  rulemaking. 

SUMMARY:  In  the  .\oticc  of  Proposed 
Rulemaking  {"NPRSf).  the  Commission 
seeks  comment  or  ways  to  simpiifv  and 
make  more  uniform  the  Cable 
Television  Service  pleading  and 
complaint  process  rules  This 
proceeding  is  initiated  in  conjunction 
Viith  the  Commission's  1998  biennial 
regulator)  re\  lew    The  intended  effed 
of  this  proceeding  is  to  reduce  the 
regulatorv'  burden  on  franchising 
authorities,  cable  operators,  and  other 
interested  persons  making  filings  under 
the  niles. 

DATES:  Comments  are  due  on  or  before 
June  22.  1998  Reply  comments  are  due 
on  or  before  luly  7,  1998.  Public 
Information  requirements  are  due  June 
30.  1998, 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N\V  ,  Room 
222,  Washington.  DC.  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Horan,  Consumer  Protection 
and  Competition  Division.  Cable 
Services  Bureau,  at  (202)  418-7200 
SUPPLEMENTARY  INFORMATION:  This  is  a 
s\nopsis  of  the  S'otice  of  Proposed 
Rulemaking  in  CS  Docket  No,  98-54. 
FCC  98-68  \vhi(.h  was  adopted  on  .^pril 
13.  1998  and  released  on  April  22.  1998, 
A  copy  of  the  complete  item  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the- FCC 
Reference  Center,  Room  239,  1919  M 
Street.  N\V  ,  Washington.  DC  20554, 
The  complete  text  may  be  purchased 
from  the  Commission's  f:opy  contractor, 
International  Transcription  Service, 
Inc..  1231  20th  Street,  NVV,. 
Washington,  DC  20036,  (202)  857- 


3800,  The  complete  Notice  of  Proposed 
Rulemaking  also  is  available  on  the 
Commission's  Internet  home  page 
(http://www.fcc.gov). 

Summary  of  Action: 

1.  Background 

1  On  .\pnl  13.  1998.  the  Federal 
Communications  Commission 
("Commission  ")  adopted  a  Notice  of 
Proposed  Rulemaking  which  sought 
comment  or  ways  to  simplify  and  make 
more  uniform  the  Cable  'Television 
Service  pleading  and  complaint  process 
rules.  47  CFR  76.  The  SPFLM  is 
summarized  below. 

A.  Introduction 

2.  Under  the  Commission's  current 
pari  "6  rules,  the  procedures  for 
initiating  Commi.ssion  action  on  a  cable 
television  service  issue  vary  depending 
on  the  rules  upon  which  the  pleading  or 
complaint  is  based,  .Mthough  there  are 
practical  and  legal  reasons  for  the 
different  pleading  procedures,  there 
may  be  some  common  elements  to  every 
pleading  or  complaint  that  could  be 
made  uniform  across  the  broad 
spectnim  of  issues  raised  under  part  76. 
The  Commission  thus  seeks  comment 
on  whether  we  can  or  should  institute 
some  uniform  pleading  process  and.  if 
so.  what  form  it  should  take. 

B.  Discussion 

3.  The  Commission  is  initiating  this 
proceeding  ui  conjunction  with  the 
Commission  s  1998  biennial  regulatory 
review  pursuant  to  section  11  of  the 
1996  Telecommunications  Act,  47 
U.S.C.  161   Pursuant  to  section  11, 
Congress  instructed  the  Commission  to 
conduct  a  biennial  review  of  regulations 
that  apply  to  operations  and  activities  of 
any  provider  of  telecommunications 
.service  and  to  repeal  or  modify  any 
regulation  it  determines  to  be  no  longer 
in  the  public  interest  Although  section 
11  does  not  specifically  refer  to  cable 
operators,  the  Commission  has 
determined  that  the  first  biennial  review 
presents  an  opportunity  for  a  thorough 
examination  of  all  of  the  Commission's 
regulations  The  Commission  believes 
that,  where  possible,  simplification  of 
the  complaint  processes  for  part  76  rules 
by  instituting  a  uniform  system  would 
likely  serve  the  public  interest  by 
lessening  confusion  and  reducing  the 
regulator\'  burden  on  franchising 
authorities,  cable  operators,  and  other 
interested  persons  making  filings  under 
the  part  76  rules, 

4  M  least  thirteen  different  t\pes  of 
petitions  or  complaints  could  be  filed  to 
initiate  Commission  action  .-elated  to 
the  part  76  rules  Each  type  of  petition 
or  complaint  has  particular 
requirements  regarding  the  conditions 
that  must  be  satisfied  before  a  filing  can 


be  made,  who  must  be  ser\'ed  with  the 
filing,  and  the  deadline  time  for  a 
response.  One  reason  for  this  variation 
is  that  our  rules  have  been  adopted  over 
a  period  of  time  in  response  to  changes 
in  the  Communications  Act  and,  more 
sjjecifically,  for  changes  with  respect  to 
cable  issues  passed  in  1984.  1992,  and 
1996,  The  rules  adopted  to  implement 
changes  in  the  law  may  have  adopted  a 
complaint  process  with  its  own  unique 
procedures  when  an  existing  complaint 
process  would  have  been  sufficient  For 
example,  following  the  filing  of  a 
petition  for  special  relief,  interested 
persons  may  submit  comments  or 
oppositions  vnthin  twenty  days  after  the 
date  of  public  notice  of  the  filing  of  such 
petition.  In  contrast,  with  respect  to  a 
petition  for  an  issuance  of  an  order  to 
show  cause,  interested  p>ersons  may 
submit  comments  or  oppositions  within 
thirty  days  after  the  petition  has  been 
filed.  In  this  proceeding,  the 
Commission  seeks  comment  on  whether 
these  types  of  differences  should  be 
maintained  or  whether  in  circumstances 
of  similar  pleadings,  the  procedural 
rules  associated  with  those  pleadings 
should  be  the  same. 

5.  The  rules  associated  with  each 
different  pleading  type  are  designed  to 
establish  fair  and  expeditious 
procedures  for  receiving,  considering, 
and  resolving  issues  related  to  the  cable 
television  service  rules.  The 
(Ziommission  believes  that  there  are 
some  aspects  of  the  pleading 
requirements  in  part  76  rules  that  could 
be  made  uniform.  The  Commission 
seeks  comment  on  which  aspects  of  the 
pleading  processes  can  be  made 
consistent  regardless  of  the  part  76  rule 
under  which  the  complaint  is  being 
filed;  or  alternatively,  which  pleading 
processes  are  similar  and  should  have 
similar  procedures.  Specifically,  is  it 
appropriate  to  have  the  same  or 
different  (1)  periods  of  time  to  formulate 
and  file  a  complaint;  (2)  service 
requirements;  (3)  pleading  cycles;  (4) 
affidavit  and  evidentiary  requirements; 
and  (5)  burdens  of  proof?  The 
Commission  also  seek  proposals  on  how 
to  achieve  a  more  streamlined 
complaint  process  for  part  76  pleadings. 
Specifically.the  Commission  seeks 
comment  on  those  filing  requirements, 
now  unique  to  a  particular  tyj)e  of 
pleading  or  complaint,  that  are 
beneficial  and  should  be  applied 
universally  to  all  part  76  pleadings;  and 
conversely,  which  filing  requirements 
are  :  nt  .jsefu!  and  should  be  eliminated. 

II   Procedural  Matters 

A  Regulatory  Flexibility  Analysis 

b  As  requirea  bv  the  Regulator) 
Flexibility  Act  (RFA).  5  U.S.C.  603.  the 
Commission  has  prepared  an  Initial 
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:>  Muxibjiiiv  .XualysisllKi-A) 
I  vpe<;ted  impact  on  small  entities 

of  the  propcsals  in  the  NPRM.  Written 

fiublic  comments  are  requested  on  the 
RFA.  Comments  on  the  IRFA  must  have 
a  Mparate  and  distinct  heading 
dMignating  them  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  NPRM.  The 
Commi.ssion  will  send  a  copy  of  the 
NPHM.  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

1.  NMd  for.  and  obiectivM  of.  the 
propoMd  rules. 

7.  The  Commission  has  proposed  to 
simply  and  unify  the  pleading  and 
complaint  process  rules  for  Cable 
Television  Service.  47  CFR  76.  The 
Commission  has  tentatively  concluded 
that  such  a  procedure  would  serve  the 
public  interest  by  making  the  pleading 
and  complaint  process  for  47  CFR  76 
less  confusing  and  less  burdensome. 

2.  Legal  bMis. 

8.  The  authority  for  the  action 
proposed  for  this  rulemaking  is 
contained  in  Section  4  of  the 
Communications  Act  of  1934.  47  U.S.C. 
154 

3.  Description  and  estimate  of  the 
number  of  small  entities 

0.  The  Commission  is  required  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules,  if  adopted  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business"  and  "small 
organization."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  section  3  of  the  Small  Business 
Act.  Under  the  Small  Business  Act.  a 
"small  business  concern"  is  one  which; 
(1)  is  independently  owned  and 
operated:  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA").  ♦ 

10.  Small  MVPDs.  The  SBA  has 
developed  a  definition  of  small  entities 
for  cable  and  other  pay  television 
services,  which  includes  all  such 
companies  generating  $11  million  or 
less  in  annual  receipts.  This  definition 
includes  cable  system  operators,  clostnl 
circuit  television  services,  direct 
broadcast  satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Bureau  of  the  Census,  there  were  1,758 
total  cable  and  other  pay  television 
services  and  1 ,423  had  less  than  $1 1 
million  in  revenue.  The  Commission 
addresses  below  each  service 


uuliMduaii)  to  proviae  a  more  precise 
estimate  of  small  entities. 

11.  Cable  Systems.  The  Commission 
has  developed,  with  SBA's  approval, 
our  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  47  CFR  76.901(e).  a 
"small  cable  company"  is  one  serving 
fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  the  Commission  estimates 
that  there  were  1439  cable  operators  that 
qualified  as  small  cable  companies  at 
tne  end  of  1995.  Since  then,  some  of 
those  companies  may  have  grown  to 
serve  over  400.000  subscribers,  and 
others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  the  Commission 
estimates  that  there  are  fewer  than  1439 
small  entity  cable  system  operators  that 
may  be  affected  by  iho  decisions  and 
rules  the  Commission  is  adopting.  The 
Commission  believes  that  only  a  small 
percentage  of  these  entities  currently 
provide  qualifying  "telecommunications 
services"  as  required  by  the 
Communications  Act  and.  therefore, 
estimate  that  the  number  of  such 
entities  are  significantly  fewer  than 
noted. 

12.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  the  Commission  found  that 
an  operator  serving  fewer  than  617,000 
subscribers  shall  be  deemed  a  small 
operator,  if  its  aimual  revenues,  when 
combined  with  the  total  annual 
revenues  of  all  of  its  affiliates,  do  not 
exceed  $250  million  in  the  aggregate. 
Based  on  available  data,  the 
Commission  finds  that  the  number  of 
cable  operators  serving  617,000 
subscribers  or  less  totals  1450.  Although 
it  seems  certain  that  some  of  these  cable 
system  operators  are  affiliated  with 
entities  whose  gross  annual  revenues 
exceed  $250,000,000,  the  Commission  is 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cable 
system  operators  that  would  qualify  as 
small  cable  operators  under  the 
definition  in  the  Communications  Act. 

13.  Multipoint  Multichannel 
Distribution  Systems  ("MMDS").  The 
Commission  refined  the  definition  of 
"small  entity"  for  the  auction  of  MMDS 
as  an  entity  that  together  with  its 


iitfiliates  has  average  gross  annual 
revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MMDS  auctions  has 
been  approved  by  the  SBA. 

14.  The  Commission  completed  its 
MMDS  auction  in  March  1996  for 
authorizations  in  493  basic  trading  areas 
("BTAs").  Of  67  winning  bidders,  61 
qualified  as  small  entities.  Five  bidders 
indicated  that  they  were  minority- 
owned  and  four  winners  indicated  that 
they  were  women-owned  businesses. 
MMDS  is  an  especially  competitive 
service,  with  approximately  1573 
previously  authorized  and  proposed 
MMDS  facilities.  Information  available 
to  us  indicates  that  no  MMDS  facility 
generates  revenue  in  excess  of  $1 1 
million  annually.  The  Commission 
concludes  that,  for  purposes  of  this 
FRFA,  there  are  approximately  1634 
small  MMDS  providers  as  defined  by 
the  SBA  and  the  Commissions  auction 
rules. 

15.  Direct  Broadcast  Satellite  fDBS"). 
Because  DBS  provides  subscription 
services.  DBS  falls  within  the  SBA 
definition  of  cable  and  other  pay 
television  services  (SIC  4841).  As  of 
December  1996,  there  were  eight  DBS 
licensees.  Estimates  of  1996  revenues 
for  various  DBS  operators  are 
significantly  greater  than  $11,000,000 
and  range  from  a  low  of  $31,132,000  for 
Alphastax  to  a  high  of  $1,100,000,000 
for  Pnmestar  Accordingly,  the 
Commission  concludes  that  no  DBS 
operator  qualifies  as  a  small  entity. 

16.  Home  Satellite  Dish  CHSD").  The 
market  for  HSD  service  is  difficult  to 
quantify.  Indeed,  the  service  itself  bears 
little  resemblance  to  other  MVPDs  HSD 
owners  have  access  to  more  than  265 
channels  of  programming  placed  on  C- 
band  satellites  by  programmers  for 
receipt  and  distribution  by  MVPDs,  of 
which  115  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  packager.  Thus,  HSD 
users  include;  (1)  viewers  who  subscribe 
to  a  packaged  programming  service, 
which  affords  them  access  to  most  of  the 
same  programming  provided  to 
subscribers  of  other  M\TDs;  (2)  viewers 
who  receive  only  nonsubscnption 
programming:  and  (3)  viewers  who 
receive  satellite  programming  services 
illegally  without  subscribing. 

17.  According  to  the  most  recently 
available  information,  there  are 
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approximately  30  program  packagers 
nationwide  offering  packages  of 
scrambled  programming  to  retail 
consLimeni  These  program  packagers 
provide  subscriptions  to  approximately 
2,314,900  subscribers  nationwide  This 
is  an  average  of  about  77.163  subscribers 
per  program  packager  This  is 
sub,stantiaHv  smaller  than  the  400.000 
sub.scnbers  used  in  the  Commission's 
definition  of  a  small  multiple  system 
operator  ("MSO")  Furthermore, 
b«ause  this  an  average  it  is  likely  that 
some  program  packagers  may  be 
substantially  smaller. 

18  Open  Video  System  rOVS").  The 
Commission  has  certified  nine  OVS 
operators  Of  these  nine,  only  two  are 
providing  service.  On  October  17,  1996, 
Bell  .Mlantic  received  approval  for  its 
certification  to  convert  its  Dover,  New 
Jersey  Video  Diaitone  ("VDT")  system  to 
OVS  Bell  .■\tlantic  subsequently 
purchased  the  division  of  Futurevision 
which  had  been  the  only  operating 
program  package  provider  on  the  Dover 
system,  and  has  begun  offering 
programming  on  this  svstem  using  these 
resources   Metropolitan  P'lber  Systems 
was  granted  certifications  on  December 
9.  1996,  for  the  operation  of  OVS 
systems  in  Boston  and  New  York,  both 
of  which  are  being  used  to  provide 
programming  Bell  .Atlantic  and 
Metropolitan  Fiber  Systems  have 
sufficient  re\  enues  to  assure  us  that 
they  do  not  qualify  as  small  business 
entities  Little  financial  information  is 
available  for  the  other  entities 
authorized  to  provide  OX'S  that  are  not 
yet  operational  The  Commission 
believes  that  one  OVS  licensee  may 
qualify  as  a  small  business  concern. 
Given  that  other  entities  have  been 
authorized  to  provide  OVS  service  but 
have  not  vet  begun  to  generate  revenues, 
the  Commission  concludes  that  at  least 
some  of  the  OVS  operators  qualify  as 
small  entities 

19.  Satellite  Master  Antenna 
Television  (■■SM'\T\'s'l.  Industry 
sounes  estimate  that  approximately 
5200  SM.^TV'  operators  were  providing 
service  as  of  December  1995  Other 
estimates  indicate  that  SMATV 
operators  serve  approximately  1.05 
million  residential  subscribers  as  of 
September  1996  The  ten  largest 
SM.^TV  operators  together  pass  815,740 
units  If  the  Commission  assumes  that 
these  SMATV  operators  .serve  50%  of 
the  units  passed,  the  ten  largest  SMATV 
operators  serve  approximately  40%  of 
the  total  number  of  SM.^TV  subscribers 
Because  these  operators  are  not  rate 
regulated,  they  are  not  required  to  file 
financial  data  with  the  Commission. 
Furthermore,  the  Commission  is  not 
aware  of  any  privately  published 


financial  information  regarding  these 
operators.  Ba.sed  on  the  estimated 
number  of  operators  and  the  estimated 
number  of  units  served  bv  the  largest 
ten  SMAT\'s.  the  Commission 
concludes  that  a  substantial  number  of 
SMATV  operators  qualify  as  small 
entities. 

20.  Local  Multipoint  Distribution 
System  ("LMDS"!  Unlike  the  above  pay 
television  ser\ices,  LMDS  technology 
and  spectrum  allocation  will  allow 
licensees  to  provide  wireless  telephony, 
data,  and'or  video  services  A  LMDS 
provider  is  not  limited  in  the  number  of 
potential  applications  that  will  be 
available  for  this  ser\ice  Therefore,  the 
definition  of  a  small  LMDS  entity  may 
be  applicable  to  both  cable  and  other 
pay  tele\  ision  (SIC  4841)  and- or 
radiotelephone  communications 
companies  (SIC  4812)  The  SBA 
definition  for  cable  and  other  pay 
services  is  defined  above.  A  small 
radiotelephone  entity  is  one  with  1500 
employees  or  less  Howe\  er.  for  the 
purposes  of  this  \'PRM.  the  Commission 
includes  only  an  estimate  of  LMDS 
video  service  providers, 

21   LMDS  is  a  service  for  which 
licenses  were  auctioned  by  the  FCC 
beginning  in  February  IQQR  The  vast 
maiority  of  LMDS  entities  providing 
video  distribution  could  be  small 
businesses  under  the  SB.'K's  definition  of 
cable  and  pay  television  (SIC  4841). 
However,  the  Commission  proposed  to 
define  a  small  L,MDS  provider  as  an 
entity  that,  together  with  affiliates  and 
attributable  investors,  has  average  gross 
revenues  for  the  three  pret.eding 
calendar  years  of  less  than  $40  million. 
The  Commission  has  not  yet  received 
approval  bv  the  SB.^  for  this  definition. 

22.  There  is  only  one  company, 
CellularVision,  that  is  currently 
providing  LMDS  video  ser\'ices. 
Although  the  Commission  does  not 
collect  data  on  annual  receipts,  the 
Commission  assumes  that 
Cellular\'ision  is  a  small  business  under 
both  the  SB.^  definition  and  our 
proposed  auction  rules  .Accordingly. 
the  Commission  affirms  its  tentative 
conclusion  that  a  maiority  of  the 
potential  LMDS  licensees  will  be  small 
entities,  as  that  term  is  defined  by  the 
SBA, 

23.  Program  Producers  and 
Distributors.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  producers  or  distributors 
of  television  programs  Therefore,  the 
Commission  will  utilize  the  SB.A 
classifications  of  Motion  Picture  and 
Video  Tape  Production  (SIC  7812). 
Motion  Picture  and  Video  Tape 
Distribution  (SIC  7822),  and  Theatrical 
Producers  (Except  Motion  Pictures)  and 


Miscellaneous  Theatrical  Services  (SIC 
7922).  These  SBA  definitions  provide 
that  a  small  entity  in  the  television 
programming  industry  is  an  entity  with 
$21.5  million  or  less  in  annual  receipts 
for  SIC  7812  and  7822.  and  $5  milUon 
or  less  in  annual  receipts  for  SIC  7922. 
The  1992  Bureau  of  the  Census  data 
indicate  the  following:  (1)  there  were 
7265  US  firms  classified  as  Motion 
Picture  and  Video  Production  (SIC 
7812),  and  that  6987  of  these  firms  had 
$16,999  million  or  less  in  annual 
receipts  and  7002  of  these  firms  had 
$24,999  milhon  or  less  in  annual 
receipts:  (2)  there  were  1139  U.S.  firms 
classified  as  Motion  Picture  and  Tape 
Distribution  (SIC  7822).  and  that  1007  of 
these  firms  had  $16,999  million  or  less 
in  annual  receipts  and  1013  of  these 
firms  had  $24,999  million  or  less  in 
annual  receipts:  and  (3)  there  were  5671 
U.S.  firms  classified  as  Theatrical 
Producers  and  Services  (SIC  7922),  and 
that  5627  of  these  firms  had  less  than  $5 
million  in  annual  receipts. 

24.  Each  of  these  SIC  categories  is 
very  broad  and  includes  firms  that  may 
be  engaged  in  various  industries 
including  television.  Sf)ecific  figures  are 
not  available  as  to  how  many  of  these 
firms  exclusively  produce  and/or 
distribute  programming  for  television  or 
how  many  are  independently  owned 
and  operated.  Consequently,  the 
Commission  concludes  that  there  are 
approximately  6987  small  entities  that 
produce  and  distribute  taped  television 
programs,  1013  small  entities  primarily 
engaged  in  the  distribution  of  taped 
television  programs,  and  5627  small 
producers  of  live  television  programs 
that  may  be  affected  by  the  rules 
adopted  in  this  proceedinc 

4.  Descnption  of  reporting 
recordkeeping,  and  other  (ompiiance 
requirements 

25.  The  Commission  is  not  proposing 
any  new  or  modified  recordkeeping  or 
information  collection  requirements. 

5  Significant  altemativps  which 
minimize  the  impact  on  small  entities, 
and  which  are  consistent  with  stated 
objectives. 

26.  The  Notice  soUcits  comments  and 
proposals  for  means  to  simplify  or  make 
uniform  47  CFR  76  pleading  and 
complaint  process  rules.  Any  significant 
alternatives  presented  in  the  comments 
will  be  considered. 

6  Federal  rule*  which  ovpHap 
duplicate,  or  conflict  with  these  rules. 

27.  None 

7.  Report  to  Congress. 

28.  The  Commission  shall  send  a  copy 
of  this  IRF.A  along  with  this  Notice  in 

a  report  to  Congress  pursuant  to  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  codified  at  5 
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U.S.C.  HUUaiHHA).  A  cupv  t>l  this  IKl-'A 
will  also  be  published  in  the  Federal 
Recisler. 

B.  Paperwork  Reduction  Act  of  1993 
Analysis 

29.  The  requirements  proposed  in  this 
Notice  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1995 
(the  ■"1995  Act")  and  would  impose  new 
and  modified  information  collection 
requirements  on  the  public.  The 
Commission,  as  port  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  take  this 
opportunity  to  comment  on  the 
proposed  information  collection 
requirements  contained  in  this  Notice, 
as  required  by  the  1995  Act.  Public 
comments  are  due  lune  30,  1998. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information 
would  have  practical  utility:  (b)  the 
accuracy  of  ttie  Commission's  burden 
estimates:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

30.  Written  comments  by  the  public 
on  the  proposed  new  and  modified 
information  collection  requirements  are 
June  30.  1998.  Comments  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission.  Room 
234.  1919  M  Street.  NW.,  Washington, 
DC.  20554.  or  via  the  Internet  to 
jboley^cc.gov.  For  additional 
information  on  the  proposed 
information  collection  requirements, 
contact  Judy  Boley  at  202-418-0214  or 
via  the  Internet  at  the  above  address. 

C  Ex  Parte  Presentatiom 

31.  The  NPRM  is  a  permit  but  disclose 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  Commission 
rules.  See  generally  47  CFR  1.1202. 
1.1203,  and  1.1206(a). 

D.  Conunaiti 

32.  Pursuant  to  applicable  procedures 
set  forth  in  §^  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  Tile  comments  on  or  before  June  22, 
1998  and  reply  comments  on  or  before 
July  7.  1998.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments. 
Parties  are  also  asked  to  submit,  if 
possible,  draft  rules  that  reflect  their 
positions.  If  you  want  each 


Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  eleven  copies. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary. 
Federal  Corrununications  Commission. 
1919  M  Street.  NW..  Room  222. 
Washington.  DC.  20554.  with  a  copy  to 
Thomas  Horan  of  the  Cable  Services 
Bureau.  2033  M  Street.  NW..  7th  Floor. 
Washington,  DC.  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc..  1231  20th  Street.  NW  , 
Washington,  D.C.  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Street.  NW  .  Room  239, 
Washington.  DC.  20554. 

33.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette,  where  possible.  Suck  diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Thomas  Horan  of  the  Cable 
Services  Bureau,  2033  M  Street,  NW., 
7th  Floor.  Washington.  DC.  20554. 
Such  a  submission  must  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name. 
proceeding,  type  of  pleading  (comment 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

List  of  Subiects  in  47  CFR  Part  76 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 

Magalie  Ronuui  S«l«s. 

Secretary. 

IFRDoc  9»-11617  Filed  4-30-98:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  217 

[tJocket  No  98041 40»4-80»4-01:  I.D   No. 

0«1797A] 

RIN0«4«-AK55 

Endangered  and  Threatened  Wlldllle 
and  Plants;  Definition  ol  'Harm" 

AQENCY:  National  Manne  Fishenes 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  This  proposed  rule  defines 
the  term  "harm."  which  is  contained  in 
the  definition  of  "take"  in  the 
Kndan^ered  Spet;ies  .^(.t  The  purpose  of 
this  rulemaking  is  to  clanfy  the  type  of 
harm  that  may  result  in  a  take  of  a  listed 
spet  ies  under  the  ES.A  This  is  not  a 
change  in  existing  law  This  proposed 
nile  defines  the  term     harm"  to  int:lude 
any  ai  t  which  actually  kills  or  injures 
fish  or  wildlife  Such  acts  may  include 
significant  habitat  modification  or 
degratiaiion  that  significantly  impairs 
essential  behavioral  patterns  offish  or 
wildlife 

DATES:  Clomments  must  be  received  by 
lune  30,  1^98. 

ADDRESSES:  Comments  should  be  sent  to 
Chief.  Endangered  Species  Division, 
Office  of  Protecfeci  Resources,  NMFS. 
131.S  East- West  Highway.  Silver  Spring. 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  loe 
Blum.  NMFS.  1315  East-West  Highway, 
Silver  Spring.  MD  20910,  phone 
(301)713-1401  or  Garth  Griffin.  NMFS, 
525  NEOrwgon  St,  Suite  300,  PorlldJid. 
OR  97232,  phone  (503)231-2005 
SUPPLEMENTARY  INFOflMATKJN: 

Background 

Se«:ti()n  9  of  the  E.SA  makes  it  illegal 
to  take  an  endangered  species  of  fish  or 
wildlife  The  definition  of  "take"  is  to 

hara.ss,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  colle<;t.  or 
to  attempt  to  engage  in  any  suc:h 
conduct  "  (16  i;  SC  1532(19)).  The  U.S. 
Fish  and  Wildlife  Service  (FWS)  issued 
a  regulation  further  defining  the  term 
"harm"  to  eliminate  confusion 
f  onceminR  its  meaning  (40  FR  44412: 
46  FR  54748)  The  FWS'  definition  of 
"harm"  has  been  upheld  by  the 
Supreme  Court  as  a  reasonable 
interpretation  of  the  term  and  supported 
by  the  broad  purpose  of  the  ESA  to 
conserve  endangered  and  threatened 
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species  (See  Babbitt  v.  Sweet  Home 
Chapter  of  Communities  for  a  Greater 
Oregon.  115  S.  Ct.  2407,  2418,  1995) 
With  the  listings  of  Pacific  salmon  and 
steelhead  stocks,  potentially  affected 
parties  have  questioned  whether  NMFS 
also  interprets  harm  to  include  habitat 
destruction.  This  proposed  rule  clarifies 
that  NMFS'  interpretation  of  harm  is 
consistent  with  that  of  FWS 

Definitions  and  Source  of  Authority 

NMFS  interprets  the  term   "harm"  as 
an  act  that  actually  kills  or  injures  fish 
or  wildlife  Such  an  act  may  include 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  fish  or  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  spawning,  rearing, 
migrating,  feeding,  and  sheltering 
(Compare  50  CFR  17  3)  The  habitat 
modification  or  degradation  contained 
in  the  definition  of  "harm  "  is  limited  to 
those  actions  that  actually  kill  or  iniure 
listed  fish  or  wildlife 

This  proposed  rule  is  reasonable  for 
the  conservation  of  the  habitats  of  listed 
species  Congress  acknowledged  these 
needs  by  stating  in  the    Purposes" 
subsection  of  the  ESA:   'The  purposes  of 
this  Act  are  to  provide  a  means  whereby 
the  ecosystems  upon  which  endangered 
species  and  threatened  species  depend 
may  be  conserved  *  *  *  "  (16  U.S.C. 
153'l(b)).  In  addition  to  the  text 
contained  in  the  'Purposes  "  subsection. 
which  indicates  the  broad  goals  of  the 
ESA,  the  structure  and  legislative 
historv'  of  the  ES.'K  indicate 
Congressional  intent  to  protect  the 
habitats  of  listed  species  (Babbitt  v. 
Sweet  Home  Chapter  of  Communities 
for  a  Greater  Oregon.  115  S.  Ct.  2407, 
2418,  1995). 

Activities  That  .May  Constitute  a  Take 

A  principle  purpose  of  this  proposed 
rule  is  to  provide  clear  notification  to 
parties  that  habitat  modification  or 
degradation  mav  harm  listed  species 
and.  therefore,  constitute  a    take"  under 
the  ES,'\  The  following  list  identifies 
several  e.xamples  of  habitat-modifying 
activities  that  mav  fall  within  the  scope 
of  this  proposed  rule  when  the  activities 
actually  kill  or  injure  fish  or  wildlife. 
This  list  is  not  exhaustive: 

1.  Constructing  or  maintaining 
barriers  that  eliminate  or  impede  a 
listed  species'  access  to  habitat  essential 
for  its  survival  or  recovery; 

2.  Removing,  poisoning,  or 
contaminating  plants,  fish,  wildlife,  or 
other  biota  required  bv  the  listed  species 
for  feeding,  sheltering,  or  other  essential 
functions: 

3.  Discharging  pollutants,  oil.  toxic 
chemicals,  radioactivity,  carcinogens, 


mutagens,  or  teratogens  into  a  listed 
species'  habitat; 

4.  Removing  or  altering  rocks,  soil, 
gravel,  vegetation,  or  other  physical 
structures  that  are  essential  to  the 
integrity  and  function  of  a  listed 
species'  habitat; 

5  Removing  water  or  otherwise 
altering  streamflow  when  it  is  likely  to 
impair  spawning,  migration,  or  other 
essential  functions: 

6  Releasing  non-indigenous  or 
artificially  propagated  individuals  into  a 
listed  species' habitat, 

7.  Constructing  or  operating 
inadequate  fish  screens  or  fish  passage 
facilities  at  dams  or  water  diversion 
structures  in  a  listed  species'  habitat. 

8  Constructing  or  using  inadequate 
bridges,  roads,  or  trails  on  stream  banks 
or  unstable  hill  slopes  adjacent  or  above 
a  listed  species'  habitat,  and 

9.  Constructing  or  using  inadequate 
pipes,  tanks,  or  storage  devices 
containing  toxic  substances,  where  the 
release  of  such  a  substance  is  likely  to 
Significantly  modify  or  degrade  listed 
species'  habitat 

Incidental  Take  Exceptions 

The  ES.^  authorizes  NMFS  to  exempt 
parties  from  Us  take  prohibitions  under 
certain  circumstances.  Under  section  7 
of  the  ESA.  NMFS  conducts 
consultations  on  proposed  Federal 
actions  and  determines  whether  the 
proposed  action  is  likely  to  jeopardize 
the  continued  existence  of  a  listed 
species  or  to  result  in  the  destruction  or 
adverse  modification  of  its  critical 
habitat.  If  the  proposed  action  does  not 
do  so  or  would  not  if  specified 
reasonable  and  prudent  alternatives 
were  followed,  NMFS  may  then  issue  a 
biological  opinion  and  incidental  take 
statement.  The  incidental  take  statement 
estimates  the  expected  incidental  take  of 
a  listed  species  resulting  from  the  action 
and  specifies  those  terms  and 
conditions  required  to  implement  the 
reasonable  and  prudent  measures 
necessary  or  appropriate  to  minimize 
this  incidental  take.  If  the  proposed 
action  is  conducted  in  accordance  with 
these  terms  and  conditions,  the 
incidental  take  is  exempted  from  the 
ESA's  take  prohibitions. 

Under  section  10(a)(1)(B),  NMFS  may 
permit  non-Federal  parties  to  take  a 
listed  species  if  such  a  taking  is 
incidental  to.  and  not  the  purpose  of.  an 
otherwise  legal  activity.  Prior  to 
receiving  an  incidental  take  permit 
pursuant  to  10(a)(1)(B).  a  non-Federal 
party  must  prepare  a  permit  application 
and  conservation  plan.  A  conservation 
plan  must  contain  a  description  of  (1) 
the  impact  that  will  likely  result  from 
the  taking;  (2)  what  steps  the  applicant 


will  take  to  minimize  and  mitigate  ine 
impacts  and  how  these  steps  will  be 
funded;  (3)  what  alternative  actions  to 
the  take  were  considered  and  why  they 
are  not  being  utilized:  and  (4)  any 
measures  the  Secretary  of  Commerce 
(Secretary)  may  require  as  being 
necessary  or  appropriate  for  the 
purposes  of  the  plan  (16  U.S.C. 
1539(a)(2)(A)).  If  the  Secretary  finds  that 
the  applicant  will  minimize  and 
mitigate  the  impacts  of  any  incidental 
take,  and  wall  meet  other  requirements 
of  section  1539  (a)(2)(B).  the  Secretary 
may  issue  a  f>ermit.  legally  binding  the 
applicant  to  the  conservation  measures 
set  forth  in  the  conservation  plan. 

Congress  intended  that  the 
conserv.  ation  planning  process  be  used 
to  reduce  conflicts  brtween  listed 
species  and  private  development  and  to 
provide  a  framework  that  would 
encourage  "creative  partnerships" 
between  the  private  sector  and  local, 
state,  and  Federal  agencies  in  the 
interest  of  endangered  and  threatened 
species  and  habitat  conservation.  NMFS 
encourages  the  development  of 
conservation  plans  and  intends  to 
continue  pursuing  su(±  agreements  in 
the  future  with  wdlling  parties. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  proposed  rule  will  make  no  change 
in  the  existing  law.  Accordingly,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  described  in  the  Regulatory 
Flexibility  Act.  Codifying  NMFS" 
current  definition  of  harm,  as  proposed 
in  this  rule,  will  not  result  in  any 
additional  economic  imf>act  on  affected 
entities.  NMFS  is  not  implementing  a 
new  policy  or  definition.  NMFS 
definition  of  harm  would  remain  the 
same  whether  or  not  it  is  codified. 

Non-Federal  interests  must  conduct 
their  actions  consistent  with  the 
requirements  of  the  ESA.  When  a 
species  is  listed.  non-Federal  interests 
must  comply  with  the  prohibitions  on 
takings  under  section  9  of  the  ESA  or 
associated  regulations.  If  the  activity  is 
funded,  permitted  or  authorized  by  a 
Federal  agency,  that  agency  must 
comply  with  the  non-jeopardy  mandate 
of  section  7  of  the  ESA,  which  is  also 
a  result  of  the  listing  of  a  species,  not 
the  clarification  of  what  is  contained  in 
the  definition  of  harm.  Since,  under 
sections  9  and  7.  not  harming  a  species 


.1  4  1 


Kt'i 


Vol    63 


DH      !' 


IS  iiuiuaed  in  the  statutory  prohibition, 
affected  entities  are  currently  required 
to  meet  the  existing  standards  that 
would  be  codified  by  this  proposed  rule, 
thus,  promulgating  this  rule  would  not 
result  in  any  additional  impact.  As 
such,  no  initial  regulatory  flexibiUty 
analysis  has  been  prepared. 

A  draft  Environmental  Assessment 
will  be  made  available  to  provide  for 
adequate  public  review  prior  to 
finalizing  this  regulation. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 


List  of  Subiects  in  jU  c.l^  K  iart  il7 

Endangered  and  threatened  species, 
ExfKJrts,  Fish.  Imports.  Mfuine 
mammals.  Transportation. 

Dated  Apn!  "^    ">'»i 
Rolland  A.  Schininc n. 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fif  hones  Service 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  217  is  proposed 

PART  21  "     GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continn««  tn  read  as  follows: 

Auihuniv    16  U.S.C  742a  et  seq..  1361  et 
seq..  and  1531-1544,  unless  otherwise  noted. 


2.  In  §  217.12.  the  definition  for 
"Harm"  is  added  in  alphabetical  order 
to  read  as  follows: 

§217  12     Deflnltlons- 
.  .  -  •  • 

Harm  in  ttu'  .lefuntitm  uf    ;ake"  in 
the  Act  ineaiis  ,\:\  ai  i  'Ahu.ti  ai  tual'iv 
kills  or  .::iu!^s  fish  or  wiidhfe   .Such  an 
act  may  include  significant  habitat 
m'xiification  or  degradation  whu^h 
a'  tcallv  kills  or  iniurvs  fish  or  wildlife 
'<;  signifii.antlv  impairing  essential 
'wfiavinrai  fsattems   including,  brpediiig, 
spawning,  rt^anng   migrating,  ftH»ding 
and  stT^iterink: 
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This  seaion  of  the  FEDERA^  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 

public.  Notices  o'  hearings  anc  investigations 
cornrnittee  Tieetings.  agency  oecisions  anc 
'■ulings.  aeiegations  o!  authonty   filing  ot 
Detrtions  anc  applications  and  agencv 
statements  o'  Drganization  anc  f'jnc"ions  a^e 
exa'nples  o'  ooaj"^en's  apoeanng  ■'^-  "iis 
section 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

National  Advisory  Council  on  Maternal, 
Infant,  and  Fetal  Nutrition;  Meeting 

AGENCY:  Food  and  Nutrition  Service, 

:  ■s;),-\ 

action:  Notice, 

summary:  Pursuant  to  the  Federal 

.^d\  isory  Committee  Act.  5  U.S.C.  App.. 

'tiis  notice  announces  a  meeting  of  the 
Nd!;o:i,-il  .Advisory  Council  on  Maternal. 

infant,  and  Ft'tai  .Nutntior: 

DATE  AND  TIME:  Mav  .i~-  J'C  1m98.  9:00 

a.m  --T  no  p  m 

PLACE:  Food  and  Nutrition  Service,  3101 
Park  Center  Drue   th  Floor  Conference 
Room.  Alexandria   V  irumia  22302. 
SUPPLEMENTARY  INFORMATION:  The 
Lounci!  vviii  (  ontinuf  its  study  of  the 
Special  Suiipieinental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WU::  and  the  Commodity 
Supplemental  Food  Program  (CSFP). 

The  agenda  items  will  include  the 
formulation  of  i^commendations  for  ttie 
Council's  1998  report  to  the  President 
and  Congress  and  a  discussion  of 
general  program  issues. 

Recommendations  for  the  report  may 
address  administrative  and  legislative 
changes  for  WIC  and  CSFP  as 
determined  by  the  Council. 
STATUS:  Meetings  of  the  Council  are 
open  to  the  public.  Members  of  the 
public  may  participate,  as  time  peimits 
Membersof  the  public  mav  iiie  written 
statements  with  the  contact  person 
named  below  before  or  after  the 
meeting. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Persons  wishing 
additional  information  aboit  this 
meeting  should  contact  lackie 
Rodriguez,  Supplemental  Food 
Programs  Division  Food  and  Nutrition 
Service.  Department  ol  .\griculture, 
3101  Park  Center  Dfac   Room  540, 


Alexandria,  Virginia  22302.  Telephone: 
(703)  305-2730. 

n^ftpd   ,A.pril  16,  1998. 
■^  vene  S.  Jackson, 
Administrator. 
■  u    I,.     MH-11612  Filed  4-30-98;  8:45  ami 

BILUNG  CODE  341&-W-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Withdrawal  of  Notice  of  Intent  (NOI)  for 
the  Angostura  Diversity  Unit 
Vegetation  Management  Plan  EIS 

AGENCY:  F:, rest  Se'\,!  t-    'SDA. 
SUMMARY:  The  .Angostura  Diversity  Unit 
\  ege'dtion  Managemen'  Flan  original 
NOI  utnch  was  pubiisnen  m  the 
Federal  Register    \im    5"   No.  44/ 
Thursdas,  Mar(,!;  S    1 992 / Notices  on 
page  ."906  is  hereby  cancelled.  A 
decision  on  this  proposed  action  is  no 
longer  necessar\ 
DATES:  This  notice  is  effective  May  1, 

ADDRESSES:  For  direct  comments  and 
Ui.-ther  information  contact:  Carveth 
Kramer.  Carson  National  Forest,  208 
Cruz  Aha  Road.  P  O.  Box  558.  Taos.  NM 
87571,  (505)  758-62200. 

Dated:  April  20. 1998. 
Leonard  L.  Lucero. 

Forest  Supenisor 

[FR  Doc.  98-11568  Filed  4-30-98;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
deletions 

agency:  {  oinmittee  lor  Purchase  From 
!'"(  :  iP  W  ho  Are  Blind  or  Severely 

:':-.„;.. e^; 

ACTION:  .K.iditions  to  and  Deletions  hxim 
the  i'roi  urement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  and  services  previously 
furnished  b\'  such  agencies. 
effective  DATE:  |une  1,  1998. 


ADDRESSES  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gatev^ay  3,  Suite  310. 
1215  Jefferson  Davis  Highv^ray, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverlv  Milkr:  V     "•    ■    •     ?-''740. 
sjpplEmen^^ab*  inporm*''.,>,  On 
het)ruar>  27.  March  6  and  13,  1998.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (63  FR  9999.  11207 
and  12438)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

The  following  comments  pertain  to 
fanJtorial/Custodial,  Buildings  300  and 
301 ,  Robins  Air  Force  Base,  Georgia. 

Conunents  were  received  from  the 
current  contractor  for  the  janitorial 
service.  The  contractor  indicated  that 
the  addition  of  the  service  to  the 
Procurement  List  would  cause  harm  to 
his  firm,  which  is  a  small  disadvantaged 
business,  and  asked  the  Committee  not 
to  add  the  service  to  the  Procurement 
List.  The  contractor  said  that  if  the 
janitorial  services  in  the  two  buildings 
were  not  retained  as  part  of  the  larger 
janitorial  contract  which  his  firm  would 
be  bidding  on,  it  would  hurt  the 
company,  which  was  trying  to  stay 
competitive  in  an  overcrowded 
industry. 

The  Committee  noted  that  its  action 
would  only  affect  approximately  one- 
third  of  the  value  of  the  contractor's 
current  contract,  providing  the 
contractor  with  the  opportunity  to 
continue  competing  for  a  significant 
amount  of  janitorial  work  at  Robins  Air 
Force  Base.  The  Committee  also  noted 
that  the  percentage  of  the  firm's  sales 
that  would  be  lost  by  the  addition  action 
was  below  the  level  that  the  Committee 
normally  considers  to  be  severe  adverse 
impact. 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
quahfied  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

la  n  itorial/Custodial 
VA  Outpatient  Clinic.  Mobile.  Alabama 
lanitorial/Custodial 

Marine  Corps  Base  including  Fallbrook  Naval 
Ordinance  Center,  Camp  Pendleton, 
California 

lanitorial/Custodial 

Buildings  300  and  301,  Robins  Air  Force 
Base.  Georgia 

Janitorial/Custodial 

Walnut  Creek  National  Wildlife  Refuge.  99«1 
Pacific  Street.  Prairie  City,  Iowa 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  wilf  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contra<ptors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 


determined  that  the  commodities  and 
services  fisted  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46— 48c 
and  41  CFR  51-2.4. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
deleted  from  the  Procurement  List. 

Commoditim 

Door  Knob  Conversion  Kit 


5340-01 

5340-01- 

5340-01- 

5340-01 

5340-01- 

5340-01- 

5340-01 

5340-01 

5340-01- 

5340-01- 

5340-01- 

5340-01- 

5340-01- 

5340-01- 

5340-01- 

5340-01- 

5340-01- 

5340-01- 

5340-01 

5340-01- 

5340-01- 

5340-O1 

5340-01 

5340-01- 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

534O-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-O1 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

5340-01 

534O-01 

5340-01 


392-6940 
392-6941 
392-6944 
392-6945 
394-3872 
392-6943 
392-6942 
392-6949 
395-2*28 
392-6951 
-392-6946 
-392-6950 
-392-6948 
-392-6947 
-392-6954 
-392-6955 
-392-6953 
-392-6958 
-392-6952 
-392-6956 
-392-6959 
-392-6957 
-392-6960 
-392-6962 
-392-6963 
-392-6961 
-394-3873 
-392-6967 
-393-8586 
-393-8585 
-393-8587 
-393-8588 
-393-8589 
-393-8590 
-393-«591 
-394-0238 
-394-0239 
-394-0237 
-394-O240 
-394-3874 
394-0241 
-394-0242 
-394-0244 
-394-0243 
391-3805 
391-6170 
394-0246 
394-0247 
-394-7991 
-394-7992 
-394-7994 
-394-7996 
-394-7993 
-394-7995 
395-1173 
-394-0245 


Services 

Commissary  Shelf  Stocking  «•  Custodial 

Fort  Hamilton.  New  York 

Grounds  Maintenance 

Naval  and  Marine  Corps  Reserve  Center. 
Dayton,  Ohio 


lanitorial/Custodial 

Valley  Grove  AMSA.  Valley  Grove,  West 

V'ir«inia 
He^prU   1     Vlilknian, 

Executive  Director 

irw  Hot  ur_iir2R  Filed  4-30-98;  8:45  am] 

BILLING   C<:)Ot   MS  J -01  -P 

COMMrTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Fun  hase  From 

People  Who  Are  Blind  or  s»'v  erely 

Di«;abled 

a.CT)ON:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 

pruposai(s)  to  add  to  the  Procurement 
List  a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
li.ive  utht-r  vvtTf  (iisahilitips 
COMMENTS  MUST  BE  RECEIVED  ON  Ofl 
BEFORE;  lune  1    I'^MH 
ADDRESSES;  (  i)iT;!n:"ft:'  for  Purchase 
(-'I  !!.  ['*'<)pte  V\ti!)  An'  Blind  or  Severely 
i  )is,th:eii  Crystal  Gateway  3.  Suite  310, 
' .: ! '^  ifffHrson  Davis  Highwav. 
.■\.'hi\v;t(>t'..  \  irKinia  ::UJ()2-4.in2. 
FOR  FURTHER  lh4FORMATK3N  CONTACT: 
H»'Vfr!\  Miilim.in,  i 'Oil  f.O  ^- "74U. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFK  51-2  .i   Its 
purpose  is  to  provide  interested  }^)ersons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  aj^ncies 
employing  p)ersons  whu  are  blind  or 
have  other  severe  disabilities 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  servites  to  the 
Government 

2.  The  actioii  di>es  not  appear  to  have 
a  severe  econoniu  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  u<  furnmh  the 
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commnditv  and  services  to  the 

Gu\  fr:uiiei";; 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited   Commenters 
should  identify  the  statement(sl 
underlying  the  (  ertiGcation  on  which 
they  are  providing  additional 
information 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  bv  the  nonprofit  agencies 
listed 

Commodity' 

Body  Fluids  Barrier  Kit 

6515-01-376-7247 
NPA:  Lighthouse  for  the  Blind.  St.  Louis, 
Missouri 

Services 

Hose  Supply  Center 

Trav  i.s  Air  Force  Base.  California 
NPA:  South  Texas  Lighthouse  for  the  Blind. 
Corpus  Chnsti.  Te.xas 

la  n  itorial/Custodial 

Federal  Building  and  Courthouse.  1  North 

Palafox  Street,  Pensacola.  Florida 
NPA  Lake  view  Center,  Inc.,  Pensacola, 

Florida 

Beverly  L  Milkman. 

t.xt^  utivf'  Director 

:FK  D(k    9&-11630  Filed  4-30-98;  8:45  am) 

BiLUNO  CODE  taSft-Ol-f 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Proposed  Additions  to  the 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
23077.  FR  Doc   98-10965.  m  the  issue 
of  .^pnl  24.  1998.  in  the  second  column. 
the  service  listed  as  "Base  Supply 
Centers,  Shaw  Air  Force  Base,  South 
Clarolina"  should  read  "Operation  of 
Individual  Equipment  Element  and 
Hazardous  Materials  Store.  Shaw  Air 
torce  Base.  South  Carolina," 
Beverly  L.  Milkman. 
Executivfi  Director. 
(FR  Doc.  98-11629  Filed  4-30-98;  8:45  am] 

BILUNG  CODE  S353-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Mexico  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Mexico  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  1  00  p.m.  on  June  3, 
1998.  at  the  Clovis  Public  Library, 
Ingram  Room.  701  North  Main  Street, 
Clovis,  New  Mexico  88101   The  purpose 
of  the  meeting  is  to  hold  a  factfinding 
meeting  in  followup  to  the  September 
15,  1997,  inquirv'  into  official  activities 
during  food  stamp  fraud  sting  operation 
in  Clovis,  New  Mexico 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez.  Director  of  the  Western 
Regional  Office.  213-894-.14,3~  [TDD 
213-894-3435)   Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  !10)  v\'ori<ing 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  wil!  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission, 

Dated  a!  Washington,  DC,  April  22,  1998. 
Carol-Lee  Hurley, 
Chief.  Regional  Programs  Coordination  Unit. 

IFK  D<x    ^S- 1 1  588  Filed  4-30-98;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Texas  Advisory  Committee 

Notice  IS  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  US.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Texas 
Advisorv'  Committee  to  the  Commission 
will  convene  at  3:30  p.m.  and  adjourn 
at  7:30  p.m.  on  Friday.  May  29,  1998,  at 
the  Westin  Galleria  Hotel,  5060  West 
.■\labama  Street,  Houston,  Texas  77056. 
The  purpose  of  the  meeting  is  to  discuss 
ongoing  protects  and  in  recognition  of 
.\sian  .American  Heritage  Month. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-894-3435),  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 


Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  22,  1998. 
C&rol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
!FR  Doc  98-1 1  589  Filed  4-30-98:  8:45  am) 

BILUNG  CODE  633S-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

School  Enrollment  Report 

ACTION;  Proposed  collection:  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submi'ted  on  or  before  June  30.  1998. 
ADDRESSES:  Lhrect  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230 
FOR  FURTHER  INFORMATION  CO^^■AC^; 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Ann  Powell,  Bureau 
of  the  Census,  Room  2330-3, 
Washington,  DC  20233-0001.  (301)  457- 
2441 
SUPPLEMENT ARv  INFORMA^'DN: 

1    Abstract 

Each  year,  the  Census  Bujeau  sends 
the  School  Enrollment  Report,  P— 4  form 
to  the  40  state  departments  of  education 
that  do  not  pubUsh  enrollment  data 
early  enough  in  the  year  for  us  to  use 
their  published  reports.  Information 
requested  includes  fall  public  and 
nonpublic  enrollment  by  grade  for  the 
state  and  selected  counties.  In  six  states 
we  collect  year-end  enrollment.  The 
Census  Bureau  uses  school  enrollment 
data  in  preparing  estimates  of  state 
population  State  population  estimates 
are  used  by  dozens  of  Federal  agencies 
for  allocating  Federal  program  funds,  as 
bases  for  rates  of  occurrences,  and  as 
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input  for  Fedwral  surveys.  State  and 
local  governments,  businesses,  and  the 
general  public  use  state  population 
estimates  for  planning  and  other 
information  uses. 

11.  Method  of  Collection 

The  School  Enrollment  Report.  P-4 
form,  is  mailed  each  Spring  to 
approximately  40  state  education 
agencies.  We  request  fall  public  and 
nonpublic  school  enrollment  by  grade 
for  the  state  and  selected  counties. 
Responses  are  returned  and  reviewed  on 
a  flow  basis  during  the  summer  and 
early  fall.  Data  collected  will  be  used  as 
input  for  the  development  of  population 
estimates.  The  estimates  are  made  in 
November.  December  and  lanuary. 

Ml    Data 

UMB  Number:  0607-0459. 

fonn  Number:  P-4. 

Type  of  Review:  Regular  review. 

Affected  Public:  State  education 
agencies. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  20  hours. 

Estimated  Total  Annual  Cost:  $545.  @ 
$27  25  per  hour 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  USC. 
Sections  181  and  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  27.  1996. 
Linda  EngelnMier. 

Departivenlal  Forms  Qearance  Officer.  Office 
of  Management  and  Organization. 

|FR  Doc  9»-n623  Filed  4-30-98:  8:45  ami 

BILUNO  COOC  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Bu'eau  of  X^e  Census 

Census  2000 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  30.  1998. 
ADDRESSES   Direct  all  written  comments 
to  L.i.^d  Liigelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327.  14th  Street  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230. 

FOR  RJWTHER  INFOWMATtON  CONTACT: 
Requests  for  additional  information 
should  directed  to  the  Communications 
Staff.  Decennial  Management  Division, 
Bureau  of  the  Census.  Room  2002. 
Suitland  Federal  Center  #2.  Washington. 
DC  20233-0001    (3011  457-3947. 

SUPPLEMFV^ARv    NFO^MATION: 
I,  Abstr...  ! 

The  United  States  Constitution 
mandates  that  a  census  of  the  Nation's 
population  and  housing  be  taken  every 
ten  years.  The  Census  Bureaus  goal  in 
Census  2000  is  to  take  the  most  accurate 
and  cost-effective  census  possible.  The 
importance  of  an  accurate  decennial 
census  cannot  be  overstated.  Census 
data  are  used  to  reapportion  the  House 
of  Representatives  and  redraw 
legislative  district  boundaries,  ensuring 
that  political  representation  is 
distributed  accurately,  and  to  determine 
funding  allocations  for  the  distribution 
of  billions  of  dollars  of  federal  and  state 
funds  each  year.  Census  data  tell  us 
what  we  know  about  our  country;  they 
are  the  definitive  benchmark  for 
virtually  all  demographic  information 
used  by  state,  local,  and  tribal 
governments,  policy  makers,  educators, 
journalists,  and  community  and 
nonprofit  organizations. 

From  Census  2000,  the  Census  Bureau 
will  produce  the  basic  population  totals 
by  state  for  Congressional 
apportiorunent,  as  mandated  by  the 
Constitution,  and  more  specifically 
elaborated  in  Title  13  U.S.  Code.  In 
compliance  with  P.L.  94-171,  for  each 
state  the  Census  Bureau  will  produce 


population  totals  by  race,  Hispanic 
origin,  and  age  for  census  blo<.ks  and 
higher  geographic  levels  for  legislative 
redistricting.  The  Census  Bureau  also 
will  be  collecting  a  wealth  of 
demographic,  social,  economic,  and 
housing  characteristics  from  the 
population.  This  information  is  rMquired 
to  implement  projjrams  and  ^'nio^ce 
federal  laws  and.  as  noteu  aOove  pia\s 
an  important  role  in  the  distribution  of 
federal  and  state  funds  each  year  and 
serves  as  a  benchmark  for  many 
different  purposes. 

In  the  process  of  developing  our  data 
collection  forms,  the  Census  Bureau  has 
tried  to  reduce  respondent  burden  in 
three  ways:  (1)  Including  only  those 
questions  that  are  explicitly  required  in 
federal  law  or  whose  use  is  strongly 
implied  by  the  data  requirements  in  the 
law — both  the  short  form  and  the  long 
form  have  fewer  questions  than  their 
1990  counterparts.  (2)  working  through 
the  decade  to  develop  forms  that  are 
easy  to  understand  and  fill  out   and  (3) 
asking  most  questions  at  only  a  sample 
of  one  in  six  households  nationwide, 

II.  .Method  of  (xillection 

In  Census  2000.  the  Census  Bureau 
will  make  everv  effort  to  account  for  all 
pieople  living  in  the  Nation  and 
Americans  overseas  (and  their 
dependents)  who  are  working  for  the 
U.S.  Goverrunent.  In  most  areas  where 
city-style  addresses  are  used  for  mail 
delivery,  the  Census  Bureau  will  mail 
the  following  independent  mailing 
pieces:  an  advance  letter,  a 
questionnaire  with  postage -paid  return 
envelope,  and  a  reminder  (.ard   In  most 
areas  with  non-city  style  addresses 
(except  for  very  remote  or  sparsely 
populated  areas),  enumerators  will 
deliver  a  questionnaire  to  each  housing 
unit,  to  be  returned  in  a  f)ostage-paid 
envelope.  Housing  units  in  latter  areas 
also  will  receive  an  advance  letter 
before  questionnaire  delivery  and  a 
reminder  card  following  questionnaire 
delivery.  In  very  remote  or  sparsely 
populated  areas  without  a  city-style 
address,  enumerators  will  visit  each 
housing  unit  and  complete  an 
unaddressed  short-form  questionnaire. 
The  enumerators  will  ask  additional 
long-form  questions  of  a  sample  of 
units.  They  also  will  develop  an  address 
list  for  the  area  and  spot  each  housing 
unit's  location  on  a  map  at  the  time  of 
enumeration.  In  areas  where  response  is 
by  mail,  enumerators  will  visit  and 
collect  information  from  households 
that  did  not  return  a  questionnaire  by 
mail  or  report  their  census  information 
by  other  means,  such  as  by  telephone — 
this  operation  is  called  nonresponse 
follow-up.  The  Census  Bureau  also  will 
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conduct  a  reinterview  of  a  small  portion 
of  respondents  during  nonresponse 
follow-up  to  ensure  the  quality  of  work 
in  this  operation 

The  Census  Bureau  plans  to  take  the 
following  additional  steps  to  improve 
response  to  the  census: 

•  Build  partnerships  with  state,  local, 
and  tribal  governments  and  with 
community  groups  to  alert  the  Census 
Bureau  to  problems  and  advise  the 
Bureau  of  opportunities  to  publicize 
Census  2000  and  the  best  ways  to 
communicate  the  message. 

•  Motivate  individuals  to  respond  (by 
explaining  the  benefits  and  mandaton,' 
nature  of  the  census)  and  make  Census 
2000  forms  attractive,  easy  to 
understand,  and  simple  to  fill  out. 
Private  sector  designers  have  worked 
with  the  Census  Bureau  to  simplify  the 
forms  and  implement  the  user-friendly 
features  shown  to  increase  response 
during  testing  and  research  conducted 
by  the  Census  Bureau. 

•  Placing  unaddressed  Be  Counted 
foims  or  language  assistance  guides  in 
locations,  such  as  community  centers 
and  Walk-In  Questionnaire  Assistance 
Centers,  for  use  by  people  who  believe 
they  have  not  been  counted  in  the 
census.  The  Census  Bureau  intends  to 
make  these  forms  available  in  a  broad 
range  of  non-English  languages,  but  the 
number  of  languages  has  not  yet  been 
finalized. 

•  Employing  new  methods  to  find 
and  enumerate  people,  such  as 
enumerating  persons  who  use  services 
at  shelters,  soup  kitchens,  and  other 
facilities  and  placing  unaddressed  Be 
Counted  forms  in  publicly  accessible 
locations  for  pick  up  and  completion  by 
people  who  believe  that  they  have  not 
been  coimted  in  the  census. 

•  Providing  telephone  questionnaire    < 
assistance. 

The  Census  Bureau  intends  to  employ 
statistical  sampling  to  check  the  quality 
of  the  work.  An  independent  quality 
check — called  the  Integrated  Coverage 
Measurement  survey — will  use  the 
information  gathered  from  a  second, 
independent  operation  to  improve  the 
accuracy  of  the  census.  The  Integrated 
Coverage  Measurement  survey  will  be 
submitted  separately  for  OMB  review,  as 
will  the  forms  for  the  census 
enumeration  in  Puerto  Rico,  the  U.S. 
Virgin  Islands,  and  the  Pacific  Island 
Areas. 

III.  Data 

OMB  Number:  Not  available. 

Form  Numbers: 

Short  Form:  D-1.  D-l(S)  and  possibly 
other  languages 
Long  Form:  D-2,  D-2(S)  and  possibly 

other  languages 


Update  Leave:  D-l(UL),  r>-2(UL).  D- 

i.mi;l).d-2A(i;li 

Enumerator  Forms;  I>-lE,  D-2E,  D- 

1(E)SUPP,  D-2(E)SUPP 
Household  Follow-up:  I>-1(HF),D- 

2(HFj.  D-1!HF)(S),  D-2(HF)(S) 
Be  Counted  Forms  D-10.  D-IO(S)  and 

possibly  other  languages 
Advance  Census  Report:  D-13 
Individual  Census  Questionnaires:  D- 

15A,D-15B 
Individual  Census  Reports:  D-20A,  D- 

20A(S),  r>-20B.  E>-20B(S) 
Militan.'  Census  Report:  D-21 
Shipboard  Census  Report:  I>-23 
Letters/Cards/Notices:  D-5(L),  D- 

5(L)(UL),  D-9,  D-9(UL),  D-11,  D- 

1E(S).  D-2E(S),  D-l(F).  D-16A(L),  D- 

16B(L)  and  possibly  other  languages, 

I>-16A(L)(UL),  D-16B(L)UL.  D- 

19A(L),  D-19BfL),  D-19C(L).  D- 

19A(L)(S).  D-19B(L)(S),  D-19C(L)(S), 

D-26,  D-27,  D-28.  D-31,  D-31(P).  D- 

3309 
Reinterview:  D-806 

Type  of  Review:  Regular  Submission. 

Afjfected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
106,200,000  households  (approx.)  (Short 
Form;  83%;  Long  form:  17%) 
Reinterview   1.200.000  households. 

Estimated  Time  Per  Response:  Short 
Form:  10  minutes,  Long  Form:  38 
minutes.  Reinterview:  5  minutes. 

Estimated  Total  Annual  Burden: 
Short  Form:  14,691,000  hours.  Long 
Form:  11,434,200  hours,  Reinterview: 
100,000  hours.  Total:  26,225,200  hours. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondent  is  that  of  their 
time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C. 
Sections  141  and  193. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utiHty,  and 
clarity  of  the  information:  and  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
the  comments  will  become  a  matter  of 
public  record. 


Dated:  April  27,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

[PR  Doc  98-11624  Filed  4-30-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Boa'C 
[Docket  23-98' 

Foreign-Trade  Zone  87— Lake  Claries, 
LA,  Appticatton  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Lake  Charles  Harbor 
&  Terminal  District  (a.k.a.  the  Port  of 
Lake  Charles),  grantee  of  Foreign-Trade 
Zone  87,  requesting  authority  to  expand 
its  zone  in  Lake  Charles,  Louisiana, 
within  the  Lake  Charles  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  April  22,  1998. 

FTZ  87  was  approved  on  July  22. 
1983  (Board  Order  217,  48  FR  35478,  8/ 
4/83).  The  zone  project  currently 
consists  of  four  sites  along  the  Calcasieu 
River  and  Ship  Channel  and  the 
Industrial  Canal:  Site  1  (463  acres) — 
general  cargo  area  of  the  Port  of  Lake 
Charles.  Lake  Charles;  Site  2  (360 
acres) — industrial  area  on  both  sides  of 
the  Industrial  Canal,  some  12  miles 
south  of  the  general  cargo  area.  Lake 
Charles;  Site  J  (11  acres) — warehouse 
facility  at  Fournet  and  Ford  Streets. 
Lake  Charles;  and.  Site  4  (3  acres) — 
warehouse  facility  at  3001  Industrial 
Avenue.  Lake  Charles. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  two  new  sites  (924 
acres)  in  Calcasieu  Parish  (Proposed 
Sites  5  and  6):  Proposed  Site  5  (391 
acres) — Lake  Charles  Harbor  &  Terminal 
District's  Industrial  Park  East.  Highway 
397,  Lake  Charles;  and.  Proposed  Site  6 
(533  acres,  3  parcels  at  the  Chennault 
Airpark)— Parre/  1  (523  acres)— 3650  J. 
Bennett  Johnston  Avenue,  Lake  Charles; 
Parcel  2  (9  acres) — East  Broad  Street. 
Lake  Charles;  and.  Parcel  3  (1  acre  ) — 
Avenue  C,  Lake  Charles.  Proposed  Site 
5  was  recently  acquired  by  the  Port. 
Proposed  Site.6  is  adjacent  to  Proposed 
Site  5  and  is  owned  by  area 
governmental  entities  and  is  leased  to 
the  Chennault  International  Airport 
Authority.  Both  sites  are  designated 
state  enterprise  zones.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
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made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  30,  1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  15.  1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  insj>ection  at  each  of  the 
following  locations: 
Office  of  the  Port  Director.  US.  Customs 

Service,  150  Marine  Street.  Lake 

Charles.  LA  70601 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  Room 

3716,  U.S.  Department  of  Commerce. 

14th  *  Pennsylvania  Avenue,  NW. 

Washington.  DC  20230. 

Dated  April  23.  1998. 
Domia  Pucxanalli, 
Acting  Executive  Secretary. 
IFR  Doc  9»-11667  Filed  4-30-98.  8  45  ami 
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Dfc  PAi-UMENT  OF  COMMERCE 

International  Trade  Administration 

[A^12-«10;  C-412-811;  A-42ft-811;  C- 
428-812) 

Hot-Rolled  Lead  and  Bismuth  Cartx)n 
Steel  Products  From  Gefmany  and  the 
United  Kingdom;  Negative  Preliminary 
Determinations  of  Circumvention  of 
Antidumping  and  Countervailing  Duty 
Orders 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  negative  preliminary 
determinations  of  circumvention  of 
antidumping  and  countervailing  duty 
orders. 

summary:  On  April  14.  1997.  the 
Department  of  Commerce  received  an 
application  requesting  circumvention 
inquiries  of  the  antidumping  and 
countervailing  duty  orders  on  hot-rolled 
lead  and  bismuth  carbon  steel  products 
from  Germany  and  the  United  Kingdom. 
The  application  alleged  that  the 
principal  German  and  British  producers 
of  hot-rolled  lead  and  bismuth  carbon 


steel  products  are  circumventing  the 
respective  orders  by  shipping  leaded 
steel  billets  to  the  United  States,  where 
they  are  easily  and  inexpensively 
converted  into  the  hot-rolled  lead  and 
bismuth  carbon  steel  products  covered 
by  the  orders.  Pursuant  to  the 
application,  the  Department  of 
Commerce  initiated  anticircumvention 
inquiries  on  June  25.  1997. 

We  preliminarily  determine  that 
imports  into  the  United  States  of  leaded 
steel  billets  that  were  exfKJrled  from 
Germany  and  the  United  Kingdom  do 
not  constitute  circumvention  of  the 
antidumping  and  countervailing  duty 
orders  on  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  Germany 
and  the  United  Kingdom,  within  the 
meaning  of  section  781(a)  of  the  Tariff 
Act  of  1930.  as  amended.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  determinations. 
EFFECTIVE  DATE:  May  1.  1998. 
FO«  FURTHER  INFORMATION  CONTACT: 
Anne  D'Alauro,  Rusi>«ll  Morns,  or 
Richard  Herring.  Office  of  CVD/AD 
Enforcement  VI.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington.  DC.  20230:  telephone 
(202) 482-2786 
SliPPt-EMEMTARY  information: 

Applicable  Stdtute  ^nd  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended,  by  the  Uruguay  Round 
Agreements  Act  (URAA).  effective 
January  1,  1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
rtfgulations  are  to  19  CFR  Parts  353  and 
355  (1997). 

Background 

On  March  22.  1993.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  the  antidumping 
duty  orders  (58  FR  15334)  and 
countervailing  duty  orders  (58  FR 
15325,  15327)  on  hot-rolled  lead  and 
bismuth  carbon  steel  products  (hot- 
rolled  lead  bar)  from  Germany  and  the 
United  Kingdom.  On  April  14. 1997.  the 
Department  received  em  application 
(amended  on  May  14, 1997)  filed  by 
Inland  Steel  Bar  Company  and  USS/ 
KOBE  Steel  Company  (the  petitioners), 
requesting  that  the  Department  conduct 
anticircumvention  inquiries  of  the 
antidumping  and  countervailing  duty 
orders  on  hot-rolled  lead  bar  from 
Germany  and  the  United  Kingdom 
pursuant  to  section  781(a)  of  the  Tariff 
Act.  The  petitioners  alleged  that  the 


prinf:ipal  German  (Saarstahl  .AG  i.K. 
and  Thyssen  Stahl  .^.G.J  and  British 
(British  Steel  pic)  producers  of  hot- 
rolled  lead  bar  are  circumventing  the 
respective  orders  by  shipping  leaded- 
steel  billets  (lead  billets)  to  the  United 
States,  where  they  are  easily  and 
inexpensively  converted  into  the  hot- 
rolled  lead  bar  products  covered  by  the 

orders. 

The  Department  received  written 
comments  opposing  the  request  to 
initiate  the  inquiries  from  Thyssen  on 
May  12,  1997,  from  Saarstahl  AG.  i.K 
on  May  16,  1997.  from  British  Steel  pic 
on  May  23.  1997.  and  from  the 
European  Community  (EC)  on  .Mav  27. 
1997.  We  also  received  written 
comments  in  opposition  to  the  initiation 
of  the  inquiries  from  Bar  Technologies. 
Inc.  (Bar  Tech)  on  May  19.  1997. 
Sheffield  Steel  Corporation  on  lune  2. 
1997.  Birmingham  Steel  Corporation  on 
June  3.  1997.  and  Nucor  Steel 
Corporation  on  June  5,  1997 

Pursuant  to  the  petitioners' 
application  and  in  accordance  with  19 
CFR  353.29(e)  and  355.29(e).  the 
Department  initiated  cirt:umvention 
inquiries  of  the  antidumping  and 
countervailing  duty  orders  on  hot-rolled 
lead  bar  from  Gt»nTianv  and  the  United 
Kingdom  (62  FR  J4^13.  lune  25.  1997) 

We  sent  initial  questionnaires  to  the 
foreign  respondents  on  [une  25.  1997. 
and  received  responses  on  July  21,  1997, 
On  September  10.  1997.  the  Department 
again  issued  questiormaires  to  all 
foreign  respondents.  Also  on  this  date, 
the  Departinent  issued  questionnaires  to 
those  U.S.  steel  companies  vvhu.h  were 
identified  in  the  foreign  respondents' 
July  21,  1997  questionnaire  responses  as 
lead  billet  customers  The  I'  S  steel 
companies  which  responded  to  the 
•  Department's  questionnaires  on  October 
29,  1997  and  November  3,  1997, 
purchased  virtually  all  of  the  foreign 
respondents'  exports  of  lead  billets  to 
the  United  States  in  1995  and  1996,  and 
rolled  them  into  hot-rolled  lead  bar 
(hereafter  referred  to  as  U.S.  re-rollers). 
The  Department  issued  supplemental 
questionnaires  to  both  the  U.S.  re-rollers 
and  foreign  respondents. 

In  conducting  the  inquiries,  we 
requested  and  received  detailed 
information  on  a  range  of  topics,  such 
as  processing,  pricing  information,  and 
conversion  costs.  We  also  collected  data 
on  patterns  of  trade,  sourcing  patterns, 
and  other  trend  data  for  the  period 
January  1.  1991.  through  June  30.  1997. 

Scope  of  Antidumping  and 
Countervailing  Duty  Urders 

Imports  covered  by  these  orders 
include  hot-rolled  bars  and  rod  of  non- 
alloy  or  other  alloy  steel,  whether  or  not 
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descaled,  containing  by  weight  0,03 
percent  of  lead  or  0.05  percent  of 
bismuth,  in  coils  or  cut  lengths,  and  in 
numerous  shapes  and  sizes  The  order 
excludes  "other  alloy  steels,'  as  defined 
by  Chapter  72.  note  Kf)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  "except  steel.s 
classified  as  other  alloy  steel  bv  reason 
of  containing  b}'  weight  0,4  percent  or 
more  of  lead  or  0.1  percent  or  more  of 
bismuth,  tellurium  or  selenium"  Most 
of  the  products  covered  are  provided  for 
under  subheadings  7213  20,00  00  and 
7214.30,00  00  of  the  HTSUS.  Small 
quantities  of  these  products  may  also 
enter  the  I'nited  States  under  the 
following  HTSUS  subheadings 
7213.31.30.00,  60,00:  7213.39.00.30, 
00.60,  00  90:  7214  40,00.10,  00.30. 
00.50;  7214,50  00,10,  00  30,  00  50; 
7214  60  00  10,  00  3(J.  00,50;  and 
7228  30  80,00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  for  customs  purposes, 
the  written  description  of  the  scope  of 
the  order  remains  dispositive. 

Scope  of  the  Circumvention  Inquiries 

The  products  subject  to  these 
circumvention  inquiries  are  carbon  or 
alloy  steel  billets  containing  0,03 
percent  or  more  of  lead  or  0  05  percent 
or  more  of  bismuth  (the  only  accepted 
metallurgical  equivalent  to  lead),  and 
other  alloy  steel  billets  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead  or  0.1  percent  or  more  of 
bismuth,  tellurium  or  selenium,  that 
meet  the  chemical  requirements  for  the 
merchandise  subject  to  the  orders. 

Facts  Available 

Section  776(a)(2)  of  the  Act  requires 
the  Department  to  use  facts  available  if 
"an  interested  party  or  any  other  person 
*    *    *  withholds  information  that  has 
been  requested  by  the  administering 
authority*    *   *  under  this  title"  The 
facts  on  the  record  show  that  Bar  Tech 
did  not  comply  with  the  Department's 
requests  for  information  required  to 
calculate  the  value  of  the  processing 
performed  in  the  United  States  In  our 
initial  questionnaire  dated  September 
10.  1997,  the  Department  requested 
information  rega.'ding  the  total  amount 
of  lead  billet  consumed  in  the 
production  of  one  unit  of  hot-rolled  lead 
bar  (lead  billet  consumption  rate).  Bar 
Tech  responded  to  our  questionnaire  on 
October  29,  1997,  but  did  not  provide  its 
lead  billet  consumption  rate. 

The  Department's  supplemental 
questionnaires  dated  November  18, 
1997  and  January  7.  1998,  again 
requested  that  Bar  Tech  report  its  lead 
billet  consumption  rate.  Bar  Tech, 


however,  did  not  pro\ide  its  lead  billet 
consumption  rate  to  the  Department. 

Section  776(b)  of  the  Act  permits  the 
administrative  authority  to  use  an 
inference  that  is  adverse  to  the  interests 
of  an  interested  part\  if  that  party  has 
"failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information  "  Such  an 
adverse  inference  ma>  include  reliance 
on  information  derived  from  [li  the 
petition,  (2)  a  final  determination  in  the 
investigation  under  this  title,  (3)  any 
previous  review  under  section  751  or 
determination  under  section  753 
regarding  the  country'  under 
consideration,  or  (4)  any  other 
information  placed  on  the  record 
Because  Bar  Tech  did  not  comply  with 
the  Department's  request  to  provide  its 
lead  billet  consumption  rate,  we  find 
that  Bar  Tech  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  the  Department's  request. 
Therefore,  we  are  using  adverse 
inferences  in  accordance  with  section 
776(b)  of  the  Act  The  adverse  inference 
for  Bar  Tech's  lead  billet  consumption 
rate  is  the  use  of  the  highest  average 
lead  billet  consumption  rate  submitted 
by  another  US.  re-rolier  participating  in 
these  inquiries. 

Nature  of  the  Circumvention  Inquiry 

Section  781(a)(l )  of  the  .\c\  provides 
that  the  Department,  after  taking  into 
account  any  advice  provided  by  the 
United  States  International  Trade 
Corr.mission  (ITC)  under  section  781(e), 
may  include  the  imported  merchandise 
under  review  within  the  scope  of  an 
order  if  the  following  criteria  have  been 
met: 

A.  The  merchandise  sold  in  the 
United  States  is  of  the  same  class  or 
kind  as  any  other  merchandise  that  is 
the  subject  of — 

(i)  An  antidumping  duty  order  issued 
under  section  736, 

(ii)  A  finding  issued  under  the 
Antidumping  Act,  1921.  or 

(iii)  A  countervailing  duty  order 
issued  under  section  706  or  section  303; 

B.  Such  merchandise  sold  in  the 
United  States  is  completed  or  assembled 
in  the  United  States  from  parts  or 
components  produced  in  the  foreign 
country  with  respect  to  which  such 
order  or  finding  applies: 

C.  The  process  oi  assembly  or 
completion  in  the  United  States  is 
minor  or  insignificant,  and 

D.  The  value  of  the  parts  or 
components  I  produced  in  the  foreign 
country  with  respect  to  which  the  order 
applies),  is  a  significant  portion  of  the 
total  value  of  the  merchandise. 

If  one  of  the  four  elements  does  not 
apply,  there  can  be  no  finding  of 


circumvention  However,  even  if  all  four 
of  these  criteria  are  met.  the  Act  requires 
that  the  Department  also  consider 
additional  factors  Section  781(a)(3)  of 
the  Act  directs  the  Department  to 
consider,  in  determining  whether  to 
include  parts  or  components  produced 
in  a  foreign  country  within  the  scope  of 
a  countervailing  and  antidumping  duty 
order,  such  factors  as:  (A)  the  (>attem  of 
trade,  including  sourcing  patterns;  (B) 
whether  the  manufacturer  or  exporter  of 
the  parts  or  components  is  affiliated 
with  the  person  who  assembles  or 
completes  the  merchandise  sold  in  the 
United  States  from  the  parts  or 
components  produced  in  the  foreign 
country;  and  (C)  whether  imports  into 
the  United  States  of  the  parts  or 
components  produced  in  such  foreign 
country  have  increased  after  the 
initiation  of  the  investigation  which 
resulted  in  the  issuance  of  such  order  or 
finding. 

U.S.  Re-rollers 

We  requested  information  from  U.S. 
re-rollers  with  respect  to  these 
circumvention  inquiries.  Information 
was  submitted  by  the  following  U.S.  re- 
rollers:  American  Steel  &  Wire  (AS&W), 
a  wholly-owmed  subsidiary  of 
Birmingham  Steel  Corporation;  Bar 
Tech:  Nucor  Steel  Corporation  (Nucor); 
Republic  Engineered  Steels  (Republic): 
and  Sheffield  Steel  Corporation 
(Sheffield).  Based  upon  our  analysis  of 
the  information  submitted  by  the  foreign 
respondents  and  the  U.S.  re-rollers,  we 
have  determined  that  no  affiliation 
exists  between  the  U.S.  re-rollers  and 
the  foreign  respondents,  as  defined  in 
section  771(33)  of  the  Act.  A 
determination  with  respect  to  section 
781(a)(1)  and  (2)  of  the  Act.  is  based 
solely  on  the  processing  of  lead  billets 
into  hot-rolled  lead  bar  by  these 
unaffiliated  U.S.  re-rollers. 

The  rolling  facilities  owned  by  each  of 
the  U.S.  re-rollers  were  in  operation 
before  the  initiation  of  the  resjjective 
antidumping  and  countervailing  (AD 
and  CVD)  investigations  of  hot-rolled 
lead  bar  from  Germany  and  the  United 
Kingdom.  All  of  the  U.S.  re-rollers, 
except  Bar  Tech,  existed  as  re-rollers 
before  the  initiation  of  the 
investigations.  Bar  Tech  was  established 
after  the  issuance  of  the  AD  and  CVD 
orders  when  Bar  Tech  purchased 
Bethlehem  Steel's  Bar,  Rod  &  Wire 
(BRW)  facilities  in  Lackawemna,  New 
York  in  1994.  Bethlehem  Steel,  a  former 
re-roller  of  hot-rolled  lead  bar,  was  one 
of  the  original  petitioners  in  the  lead  bar 
investigations. 

Much  of  the  information  provided  by 
the  U.S.  re-rollers  is  proprietary. 
Therefore,  in  most  instances,  the 
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julunuatiua  used  m  uur  anaissis  wiow 
has  been  ranged,  and  our  discussion  of 
this  information  has  been  generalized  in 
order  to  maintain  the  proprietary 
treatment  of  submitted  information.  In 
addition,  for  most  of  the  U.S.  re-rollers, 
the  source  of  their  imported  lead  billets 
is  also  proprietary.  Therefore,  the 
analysis  below  refers  to  both  imports 
from  Germany  and  the  United  Kingdom. 

Statutory  Analysis 

(1 1  Whether  the  Class  or  Kind  of 
Merchandise  Is  Sold  in  the  United 
States 

AS4W,  Bar  Tech.  Republic,  and 
Sheffield  sell  hot-rolled  lead  bar  in  the 
United  States.  Nucor  pro<:esses  lead 
billets  into  hot-rolled  lead  bar.  which 
the  company  further  processes  into 
cold-finished  products. 

(2)  Whether  Merchandise  Sold  in  the 
United  States  Is  Completed  or 
Assembled  in  the  United  States  From 
Foreign  Parts  or  Components 

All  of  the  U  S.  re-rollers  purchase  lead 
billets  from  one  or  more  of  the  foreign 
respondents  subject  to  the  AD  and  CVD 
orders.  They  each  use  the  lead  billets  to 
produce  hot-rolled  lead  bar  in  the 
United  States. 

(3)  Whether  the  Process  of  Assembly  or 
Completion  Is  Minor  or  Insignificant 

Section  781(a)(2)  lists  the  factors  the 
Department  will  consider  in 
determining  whether  the  process  of 
assembly  or  completion  is  minor  or 
insignificant.  The  Statement  of 
Administrative  Action  (SAA),  H.  Doc. 
No.  316,  Vol.  1.  103d  Cong.,  2nd  Sess. 
(1994),  states  that  no  single  factor  listed 
in  section  781(a)(2)  of  the  Act  will  be 
controlling.  SAA  at  893  The  SAA  also 
states  that  the  Department  will  evaluate 
each  of  the  factors  as  they  exist  in  the 
United  States  depending  on  the 
particular  circumvention  scenario.  Id. 
Therefore,  the  importance  of  any  one  of 
the  factors  listed  under  781(a)(2)  of  the 
Act  can  vary  from  case  to  case 
depending  on  the  particular 
circumstances  unique  to  each  specific 
circumvention  inquiry.  Each  of  the 
factors  set  forth  in  section  781(a)(2)  of 
the  Act  is  examined  below  for  the  U.S. 
re-rollers. 

(a)  The  Level  of  Investment  in  the 
United  States 

The  rolling  facilities  owned  by  each  of 
the  U.S.  re-rollers  were  in  operation 
before  the  initiation  of  the  respective 
AD  and  CVD  investigations  of  hot-rolled 
lead  bar  from  Germany  and  the  United 
Kingdom.  Although  Bar  Tech  did  not 
exist  before  the  initiation  of  the 
investigations,  the  facility  producing 


subject  merchandise  that  is  operated  by 
the  company  does  pre-date  the 
investigations.  Each  of  the  U.S.  re- 
rollers  has  made  substantial  capital 
investments  in  its  respiective  rolling 
mills. 

AS&W  entered  the  hot-rolled  lead  bar 
market  in  1986.  with  its  purchase  of 
rolling  facilities  from  U.S.  Steel.  In 
1993.  Birmingham  Steel  acquired  ASAW 
and  entered  the  specialty  bar.  rod.  and 
wire  products  business.  In  1996. 
Birmingham  Steel  invested  $132  million 
in  a  new  high-quality  rolling  mill  at 
AS&VV's  Cleveland.  Ohio  facility, 
enabling  the  company  to  produce  larger- 
sized  bar  products  and  bars  with  tighter 
size  tolerances  and  more  stringent 
mechanical  properties.  ASAW  primarily 

f)roduces  non-lead  hot-rolled  bars,  and 
ess  than  a  quarter  of  the  mills 
production  utilizes  lead  billets.  AS&W 
sells  the  hot-rolled  lead  bar  that  it 
produces  to  unaffiliated  customers. 

Bar  Tech  came  into  existence  in  1994, 
with  the  purchase  of  Bethlehem  Steel's 
BRW  facilities  for  $19  million.  Between 
1994  and  1997,  Bar  Tech  made 
additional  investments  in  the  rolling 
facilities'  buildings,  machinery,  and 
equipment.  In  April  1996,  Bar  Tech 
acquired  Bliss  *  Laughlin  (B&L),  the 
largest  cold-finishing  company  in  the 
United  States.  In  September  1997.  Bar 
Tech  announced  plans  to  invest  $30 
million  in  its  steelmaking  facilities. 
Approximately  half  of  the  investment  is 
allocated  for  the  production  of  lead  and 
non-lead  semi-finished  steels  (billets)  at 
its  Johnstown  meltshop.  The  majority  of 
the  remaining  investment  is  designated 
for  equipment  upgrades  at  its  13  inch 
rolling  mill  in  Lackawanna,  New  York 
to  roll  both  lead  and  non-lead  billets. 

Nucor's  steel  mill  in  Darlington. 
South  Carolina  became  operational  as  a 
new  steel  mill  in  1969.  Prior  to  1991. 
Nucor  added  a  high-speed  rolling  line  to 
its  mill.  The  addition  of  such  equipment 
allows  for  automatic  straightening, 
shearing,  stacking,  and  bundling  of  bar, 
and  has  significantly  enhanced  Nucor's 
ability  to  produce  hot-rolled  lead  and 
non-lead  bar  from  lead  and  non-lead 
billets.  Since  1991,  Nucor  has  made 
several  investments  for  a  variety  of 
improvements. 

In  November  1989,  Republic  was 
created  through  an  employee  stock 
ownership  plan  with  the  purchase  of 
LTV's  Bar  Division.  With  the  purchased 
steelmaking  facilities.  Republic  gained 
the  ability  to  produce  lead  and  non-lead 
ingots,  and  hot-rolled  and  cold-finished 
bar  products.  Republic  currently 
produces  lead  billets  via  the  ingot 
process  in  a  shared  facility;  however, 
the  quantity  it  can  produce  is  restricted 
by  environmental  permit  limits.  During 


the  1990's,  Republic  invested  in  the 
construction  of  a  continuous  casting 
facility  which  has  the  capability  to 
produce  both  lead  and  non-lead  billets: 
however.  Republic  currently  only 
produces  non-lead  billets  at  the  facility. 
Sheffield  was  established  in  the  early 
1980's.  with  the  purchase  of  the  Sand 
Springs,  Oklahoma  meltshop  and  rolling 
facility  in  1981.  and  the  construction  of 
the  Kansas  City,  Missouri  rolling  facility 
in  1985.  In  1986,  Sheffield  purchased  a 
12  inch  rolling  mill  facility  in  loliet, 
Illinois  from  Continental  Steel  for  $3.5 
million.  This  rolling  mill  was  originally 
installed  around  1957.  Since  acquiring 
the  loliet  mill  in  1986,  Sheffield  has 
made  additional  investments  of 
approximately  $6  million  in  the  facility, 
which  is  the  company's  only  rolling 
mill  which  produces  hot-rolled  lead  bar. 
Sheffield  entered  the  hot-rolled  lead  bar 
market  in  1992. 

(b)  The  Level  of  Research  and 
Development  (RAD)  in  the  United  States 

Four  of  the  five  re-rollers  reported 
that  they  had  little  or  no  RAD  related  to 
the  production  of  hot-rolled  lead  bar 
One  U.S.  re-roller  reported  that  it 
conducted  some  RAD  with  respect  to  the 
development  of  heating,  rolling  and 
inspection  practices  used  in  the 
proiduction  of  leaded  steels.  The  U.S.  re- 
rollers  reported  that  there  have  been  few 
technological  breakthroughs  affecting 
leaded  steels  since  1991.  Because  the 
rolling  of  hot-rolled  lead  bar  is  a 
technically  mature  process,  RAD  into 
the  process  of  rolling  bar  is  not  a 
significant  factor  in  this  industry. 

(c)  The  Nature  of  the  Production  Process 
in  the  United  States 

The  International  Trade  Commission 
(ITC)  states  that  the  manufacturing 
process  for  the  production  of  hot-rolled 
lead  bar  consists  of  three  different 
stages:  (1)  melting.  (2)  casting,  and  (3) 
hot-rolling.  See  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From. Brazil.  France,  and  the  United 
Kingdom.  Determinations  of  the 
Commission  in  Investigations  Nos.  701- 
TA-314  thru  317.  USITC  Publication 
2611  (March  1993).  Lead  billets  are 
created  during  the  second  stage;  the  U.S. 
re-rollers  perform  the  third  and  final 
stage  in  the  manufacturing  process  of 
hot-rolled  lead  bar. 

Each  of  the  U.S.  re-rollers  are  fully 
operational  hot-rolled  lead  and  non-lead 
bar  producers,  manufacturing  bar  in  a 
like  manner.  The  nature  of  the  process 
overall  consists  of  a  series  of  sizing  and 
shaping  of  the  lead  billets  to  produce 
specific  sized  and  shaped  hot-rolled  bar 
on  rolling  equipment  used  to 
manufacture  either  hot-rolled  lead  or 
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non-lead  bars.  The  rolling  process  does 
not  require  equipment  dedicated 
exclusively  to  the  production  of  hot- 
rolled  lead  bar.  Three  of  the  five  re- 
rollers  also  have  cold-finishing 
operations  to  further  process  the  hot- 
rolled  lead  bar.  In  the  cold-finishing 
process,  the  bar  undergoes  surface 
treatments  in  the  form  of  polishing, 
turning,  grinding,  and  straightening. 

The  process  for  producing  hot-rolled 
lead  bar  from  lead  billets  is  as  follows. 
First,  the  lead  billets  are  placed  in  a  re- 
heat furnace  and  heated  to  a 
temperature  usually  above  2200  degrees 
Fahrenheit  This  heating  procedure 
increases  the  malleability  of  the  steel, 
reducing  energy  consumption  and  wear 
on  the  rolling  mill.  Once  the  lead  billets 
reach  the  net:essarv  temperature, 
walking  beams  gradually  discharge 
them  from  the  re-heat  furnace  onto  the 
rolling  lines  The  lead  billets  are  then 
rolled  on  a  series  of  rolling  mills, 
including  roughing,  intermediate,  and 
finishing  mills  Each  rolling  mill  has  a 
series  of  stands  which  compress  and 
shape  the  lead  billets  with  each  pass 
through.  .\s  a  lead  billet  pa.sses  through 
the  stands,  it  becomes  elongated  and  its 
cross-section  becomes  smaller  This 
process  transforms  a  lead  billet  into  a 
hot-rolled  lead  bar  product  having  a 
specific  size  and  shape.  Generally  four 
to  15  percent  of  a  lead  billets  weight  is 
lost  in  the  rolling  process. 

The  hot-rolled  lead  bar  is  then  placed 
on  a  hot  bed  and  cooled  to  a 
temperature  of  about  800  degrees 
Fahrenheit.  Once  cooled,  the  hot-rolled 
lead  bar  undergoes  straightening,  non- 
destructive testing,  deburring,  and  saw 
cutting.  The  hot-rolled  lead  bar  is  either 
coiled  or  cut  into  various  lengths  at  the 
finishing  shear.  At  this  stage,  some  re- 
rollers  apply  a  surface  treatment  to 
clean  and  c;oat  their  products   .\fter 
being  inspected  for  straighlness,  length. 
and  defects,  the  hot-rolled  lead  bars  are 
weighed,  packaged   and  placed  in  the 
warehouse  for  later  shipment 

There  are  environmental  issues  and 

limitations  in  rolling  lead  billets  versus 
non-lead  billets.  Environmental 
controls,  worker  safety,  and  health 
regulations  are  more  stringent  for  lead 
than  for  non-lead  grades  For  instance, 
additional  \entilation  of  exhaust  fumes 
is  necessary  as  lead  and  bismuth  steel 
wastes  are  classified  as  hazardous 
waste,  nei  essitatinR  their  segregation 
and  separate  treatment  from  other  scrap 
Specialized  safety  equipment  and  more 
rigorous  operating  procedures  must  also 
be  used  in  compliance  with 
Occupational  Safety  and  Health 
Administration  (OShL^j  standards. 


(d)  The  Extent  of  Production  Facilities 
in  the  United  States 

In  general,  each  of  the  U.S.  re-rollers 
have  production  facilities  in  various 
states  throughout  the  United  States,  but 
the  rolling  of  hot-rolled  lead  bar  mainly 
takes  place  in  Illinois.  Ohio,  Utah. 
South  Carolina,  and  New  York.  As  we 
have  noted  earlier,  most  of  the  U.S.  re- 
rollers  were  rolling  lead  billets  into  hot- 
rolled  lead  bar  before  the  initiation  of 
the  AD  and  C\T)  investigations  of  hot- 
rolled  lead  bar  from  Germany  and  the 
United  Kingdom. 

In  analyzing  the  extent  of  production 
facilities,  we  considered  the  square 
footage  of  building  space  dedicated  to 
rolling  the  semifinished  product  (lead 
billet)  into  hot-rolled  lead  bar,  the 
number  of  employees  in\olved  in 
rolling  the  lead  billets,  and  the  capital 
equipment  used  in  the  production  of 
hot-rolled  lead  bar  Sheffield,  for 
example,  reported  that  its  loliet  rolling 
facility  encompasses  334,30.5  square  feet 
for  the  processing  of  lead  billet  into  hot- 
rolled  lead  bar. 

With  regard  to  the  number  and  level 
of  skilled  employees  involved  in  rolling 
lead  billets  into  hot-rolled  lead  bar, 
Sheffield,  for  example,  reported  that  in 
the  production  process  of  hot-rolled 
lead  bar.  from  the  time  the  lead  billets 
are  received  m  the  billet  yard  to  the 
time  that  hot-rolled  lead  bar  is  shipped 
to  a  customer,  there  are  25  skilled 
workers  responsible  for  the  rolling  of  a 
lead  billet  into  hot-rolled  lead  bar,  and 
all  of  the  other  ancillary  funcrtions. 

With  respect  to  the  capital  equipment 
used  in  the  processing  of  lead  billet  into 
hot-rolled  lead  bar,  the  U.S.  re-rollers 
have  invested  a  substantial  amount  of 
money  not  only  in  the  construction  of 
factory  buildings  used  in  rolling 
operations  for  both  lead  and  non-lead 
products,  but  also  m  the  purchase  of 
sophistic;ated  machinery  required  to 
produce  hot-rolled  bar  from  lead  and 
non-lead  billets,  and  the  maintenance 
required  for  such  machinery. 

(e)  Whether  the  \  alue  of  the  Processing 
Performed  in  the  United  States 
Represents  a  Small  Proportion  of  the 
Value  of  the  Merchandise  Sold  in  the 
United  States 

We  calculated  the  difference  in  value 

between  the  hot-rolled  lead  bar  sold  in 
the  United  States  and  the  value  of  the 
lead  billets  purchased  from  the  foreign 
respondents  that  were  used  in  the 
production  of  that  merchandise.  For 
ASW.  BarTech,  Republic,  and  Sheffield, 
we  based  our  calculation  of  value-added 
to  the  merchandise  sold  in  the  United 
States  on  the  difference  between  the 
delivered  lead  billet  import  price  and 


the  ex-factory  sales  price  of  the  not- 
rolled  lead  bar.  This  methodology  was 
used  because  both  transactions  (lead 
billet  purcJiases  and  hot-rolled  lead  bar 
sales)  were  sales  between  unafllliated 
parties.  To  derive  the  value  of 
processing  performed  by  each  U.S.  re- 
roller,  we  subtracted  from  the  ex-fac:tory 
sales  price  of  hot-rolled  lead  bar  to 
unaffiliated  customers  the  delivered 
price  of  lead  billets,  after  adjusting  for 
a  yield  factor  (to  acxount  for  additional 
lead  billet  consumed  in  the  production 
of  one  unit  of  hot-rolled  lead  bar). 

In  regard  to  Nucor,  because  the 
company  uses  all  the  hot-rolled  lead  bar 
that  it  produces  to  further  manufacture 
cold-finished  prcxiucts,  we  appUed  a 
different  value-added  methodology  We 
based  our  calculation  of  value-added  on 
the  comparison  between  the  conversion 
fee  Nucor's  rolling  mill  charged  its 
affiliated  cold-finisher  and  the  resulting 
total  input  cost  of  hot-rolled  lead  bar  to 
the  cold-finisher,  after  adjusting  both  for 
a  yield  factor  (to  acxount  for  additional 
lead  billet  consumed  in  the  production 
of  one  unit  of  hot-rolled  lead  bar). 

Some  of  the  U.S.  re-rollers  purchased 
lead  billets  from  all  three  suppliers  of 
lead  billets  subject  to  these  inquiries, 
while  others  purchased  exclusively 
from  one  source.  Some  of  the  U.S.  re- 
rollers,  however,  were  unable  to  identify 
the  supplier  of  lead  billets  on  a 
transaction-specific  basis  with  respect  to 
the  U.S.  sales  of  the  processed  hot- 
rolled  lead  bar.  Therefore,  for  eacA  U.S. 
re-roller,  the  calcnilation  of  value-added 
is  based  upon  a  weighted-average  price 
of  imported  lead  billet  from  the  foreign 
respondent(s)  from  whom  the  U.S.  re- 
roller  purchased  its  lead  billets.  Because 
the  processing  of  the  imported  lead 
billet  into  hot-rolled  lead  bar  is  virtually 
identical  regardless  of  the  source  of  the 
imported  lead  billet,  we  consider  this 
weighted-average,  non-supplier  specific 
calcnilation  of  value-added  to  be 
appropriate  in  those  instances 
However,  where  possible,  we  used  the 
suppUer-specific  information  to 
calcnjlate  the  value-added  to  each 
supplier. 

Tne  value  of  processing  performed  in 
the  United  States  ranges  from 
approximately  10  percent  to  29  pyercent 
for  the  U.S.  re-rollers.  The  value  of 
processing  varies  because  of  the  lead 
billet  prices  charged  by  the  foreign 
respondents  to  the  U.S.  re-rollers,  the 
U.S.  re-roller's  yield  factor  for  rolling 
one  unit  of  lead  billet  into  one  unit  of 
hot-rolled  lead  bar.  and  the  difTerent 
prices  ciharged  by  the  U.S.  re-rollers  to 
their  cnistomers  due  to  size  and  shape  of 
the  hot-rolled  lead  bar  Because  the 
calculation  of  the  value  of  pnx»ssing  is 
based  upon  proprietary  data,  the  value- 
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(4)  Whether  the  Value  of  Imported  Parts 
la  a  Significant  Portion  of  Value  of  Lead 
Bar 

Under  section  781(a)(1)(D)  of  the  Act. 
the  value  of  the  imported  parts  or 
components  must  be  a  significant 
portion  of  the  total  value  of  the  subject 
merchandise  sold  in  the  United  States 
in  order  to  find  circumvention.  The 
imported  lead  billet  is  the  sole  material 
input  into  the  completed  hot-rolled  lead 
bar  and  a  significant  portion  of  the  value 
of  the  completed  hot-rolled  lead  bar  is 
ba.sed  upon  this  material  cost. 

Other  Factors  To  Consider 

In  making  a  determination  whether  to 
include  parts  or  components  within  an 
order,  section  781(a)(3)  of  the  Act 
instructs  us  to  take  into  account  such 
factors  as:  the  pattern  of  trade,  including 
sourcing  patterns;  whether  affiliation 
exists  between  the  exporter  of  the  parts 
and  the  person  who  assembles  or 
completes  the  merchandise  sold  in  the 
United  States;  and  whether  imports  into 
the  United  States  of  the  parts  produced 
in  the  foreign  country  have  increased 
after  the  initiation  of  the  investigation 
which  resulted  in  the  issuance  of  the 
order  Each  of  these  factors  are 
examined  below 

(1)  Pattern  of  Trade  and  Sourcing 

The  first  factor  to  consider  under 
section  781(a)(3)  is  changes  in  the 
pattern  of  trade,  including  changes  in 
the  sourcing  patterns  of  the  lead  billets. 
SAA  at  894.  Unlike  our  examination  of 
the  processing  of  lead  billets  into  hot- 
rolled  lead  bar  in  the  United  States, 
which  was  essentially  the  same  for  all 
of  the  U.S.  re-rollers,  there  are 
differences  in  the  pattern  of  trade  among 
the  U.S.  re-rollers  and  the  three  foreign 
respondents  (British  Steel.  Thyssen.  and 
Saarstahl).  Among  the  foreign 
respondents,  British  Steel  and  Thyssen 
are  the  two  largest  lead  billet  exporters 
to  the  United  States.  In  comparison. 
Saarstahl  is  a  small  exporter  of  lead 
billets. 

British  Steel  began  selling  lead  billets 
to  the  United  States  in  1994.  By  1996. 
the  company's  lead  billet  salas  doubled. 
British  Steel's  sales  of  hot-roned  lead 
bar  peaked  in  1992,  declined  in  1993 
and  1994.  rebounded  in  1995.  and 
continued  to  trend  upwards  in  1996.  In 
general,  sales  of  hot-rolled  lead  bar  by 
British  Steel  have  greatly  exceeded  its 
sales  of  lead  billets  to  the  U.S.  market 
(in  spite  of  the  AD  and  CVD  orders). 
British  Steel's  sales  of  hot-rolled  lead 
bar  in  the  U.S.  market  have  remained 
significant  since  the  imposition  of  the 


nrders.  In  fact.  Sheffield  reported  that  its 
primary  competition  for  hot-rolled  lead 
bar  shapes  is  imports  from  British  Steel. 

Thyssen  has  been  selling  lead  billets 
to  the  United  States  since  1988.  well 
before  the  Department  initiated  its  hot- 
rolled  lead  bar  investigations  in  May 
1992  Thyssen's  lead  billet  shipments  to 
the  United  States  increased  steadily 
from  1991  to  1996.  peaking  in  1996. 
while  its  hot-rolled  lead  bar  sales  to  the 
U.S.  market  terminated  in  1992 
Thyssen  has  stated  that  lead  billets,  and 
not  hot-rolled  lead  bar,  have  always 
been  its  primary  U.S.  market,  and  the 
pattern  of  trade  for  both  products 
indicates  this  to  be  accurate. 

Saarstahl  began  selling  lead  billets  to 
the  United  States  in  1992,  the  last  year 
the  steelmaker  sold  hot-rolled  lead  bar 
to  U.S.  customers.  Saarstahls  exports  of 
lead  billets  to  the  United  States  peaked 
in  1993,  and  since  then  have 
significantly  decreased. 

ASAW  has  been  purchasing  lead 
billets  since  its  inception  in  1986. 
ASAW  reported  that  since  1992,  the 
company  has  sourced  lead  billets  from 
both  foreign  and  domestic  suppliers.  A 
major  change  in  the  company's  sourcing 
was  the  termination  of  a  billet  supply 
agreement  (inclusive  of  lead  and  non- 
lead  billets)  with  USS/KOBE.  When 
Birmingham  Steel  purchased  ASAW  in 
1993.  there  was  a  lead  billet  supply 
agreement  in  effect  with  USS/Lorain 
Works,  which  subsequently  became 
USS/KOBE.  USS/KOBE  terminated  the 
supply  agreement  in  1996,  citing  a  lack 
of  lead  billet  availability  With  the 
termination  of  this  supply  agreement, 
ASAW  was  no  longer  able  to  source  lead 
billets  domestically 

Bar  Tech  began  purchasing  lead 
billets  in  1996.  Bar  Tech  has  not 
sourced  lead  billets  fi-om  domestic 
producers.  Bar  Tech  never  purchased 
lead  bar  from  the  foreign  respondents. 

Nucor  did  not  begin  purchasing  lead 
billets  until  1992.  when  the  company 
began  sourcing  from  foreign 
respondents.  Purchases  from  the  foreign 
respondents  have  been  generally 
declining.  Nucor  had  previously 
purchased  hot-rolled  lead  bar  from 
foreign  sources. 

Republic's  predecessor  began 
purchasing  lead  billets  from  foreign 
sources  in  the  mid-80's.  Since  becoming 
an  independent  company  in  1989, 
Republic  has  continued  to  source  its 
lead  billets  from  foreign  sources  to 
supplement  its  own  production. 
Republic  has  never  purchased  lead 
billets  from  domestic  producers.  The 
company  did  purchase  hot-rolled  lead 
bar  from  foreign  sources  in  the  early 
1990's;  however,  since  1993,  Republic 


has  sourced  hot-roiled  lead  bar 
exclusively  from  domestic  suppliers. 

Sheffield  has  sourced  lead  mllets  from 
both  domestic  and  foreign  producers 
since  it  began  purchasing  lead  billets  in 
1992.  Throughout  much  of  1993, 
Sheffield  sourced  lead  billets  from 
Inland;  however,  by  late  1993,  Inland 
stopped  its  external  sales  of  lead  billets 
citing  its  omoi  internal  lead  billet 
consumption  needs.  In  June  1995. 
Inland  was  again  in  a  position  to  supply 
lead  billets.  Sheffield  placed  orders  with 
Inland,  but  by  the  fourth  quarter  of 
1995,  Inland  once  again  stopped  selling 
lead  billets.  Since  1996,  Sheffield  has 
sourced  lead  billets  from  abroad. 

(2)  Affiliation 

The  second  factor  to  consider  under 
section  781(a)(3)  of  the  Act  is  whether 
the  manufacturer  or  exporter  of  the  lead 
billets  is  affiliated  with  the  entity  that 
assembles  or  completes  the  merchandise 
sold  in  the  United  States  from  the 
imported  lead  billets.  In  these 
circumvention  inquiries,  the 
Department  inquired  whether  affiliation 
existed  between  the  U.S.  re-roller  and 
the  foreign  respondents,  pursuant  to 
section  771(33)  of  the  Act.  Based  upon 
our  analysis  of  the  questionnaire 
responses  from  both  the  U.S.  re-rollers 
and  the  foreign  respondents,  we  find 
that  no  affiliation  exists  between  the 
parties.  There  is  neither  common 
ownership,  direct  or  indirect,  between 
the  U.S.  re-rollers  and  the  foreign 
suppliers  of  lead  billets,  nor  a  joint 
venture  between  the  companies. 
Further,  there  are  no  facts  [e.g.,  close 
supplier  relationship)  that  suggest 
control  of  any  of  the  re-rollers  by  the 
foreign  respondents.  In  sum.  we  have 
found  no  evidence  to  indicate  that  the 
foreign  respondents  have  attempted 
either  to  purchase  or  to  construct  re- 
rolling  facilities  in  the  United  States 
which  would  allow  them  to  import  lead 
billet  and  process  it  into  hot-rolled  lead 
bar  for  their  own  use. 

(31  Whether  Imports  Have  Increased 

The  third  factor  to  consider  under 
section  781(a)(3)  is  whether  imports  of 
lead  billets  into  the  United  States  have 
increased  after  the  initiation  of  the  hot- 
rolled  lead  bar  investigations.  Therefore, 
we  have  analyzed  the  level  of  imports 
of  lead  billets  from  both  Germany  and 
the  United  Kingdom  since  1992,  the 
year  in  which  the  AD  and  CVD 
investigations  of  hot-rolled  lead  bar 
were  initiated.  While  we  find  that 
impwjrts  of  lead  billets  have  increased 
from  all  three  foreign  respondents,  the 
increase  appears  to  be  the  result  of 
causes  other  than  the  initiation  of  the 
hot-rolled  lead  bar  investigations. 
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According  to  some  of  the  U.S.  re- 
rollers,  there  has  been  a  switch  from 
domestically  produced  lead  billets  to 
foreign-sourced  imports  because  Inland 
and  USS/KOBE  have  not  met  the  lead 
billet  supply  needs  of  the  U.S.  market. 
In  addition,  there  were  two  new 
entrants  to  the  hot-rolled  lead  bar 
market  after  the  initiation  of  the  hot- 
rolled  lead  bar  investigations  that 
required  supplies  of  lead  billet. 
Sheffield  entered  into  the  hot-rolled 
lead  bar  market  after  Bethlehem  Steel 
exited  the  market  in  1992.  Two  years 
later.  Bar  Tech  entered  the  hot-rolled 
lead  bar  market  after  purchasing 
Bethlehem's  rolling  facilities. 
Bethlehem  Steel,  one  of  the  original 
petitioners  in  the  hot-rolled  lead  bar 
investigations,  piroduced  its  own  lead 
billets;  however,  neither  Sheffield  nor 
Bar  Tech  currently  have  lead  billet 
production  and  thus,  must  source  their 
lead  billets  from  other  outside  sources. 

Further,  according  to  the  ITC,  in  the 
United  States  almost  all  semifinished 
steel  such  as  blooms,  billets,  and  slabs 
are  used  in  captive  production  of 
finished  steel  products.  Steel 
processors,  such  as  the  U.S.  re-rollers, 
are  an  important  outlet  for  e.xcess 
semifinished  steel  products 
manufactured  by  steel  producers.  In  the 
relatively  limited  semifinished  steel 
market,  the  consumer  is  likely  also  to  be 
the  supplier's  competitor  in  sales  of 
finished  steel  See  I'SITC  Publication 
2758.  Industry  &■  Trade  Summan,- 
Semifinished  Steel  (Manh  1994)  at 
pages  3,  5,  and  11.  Be<;ause  the 
consumer  of  a  billet  is  generally  a 
competitor  of  the  supplier,  the 
dynamics  of  supply  operate  differently 
than  for  finished  steel  products.  A 
steelmaker  with  excess  melting  capacity 
may  have  incentive  to  refrain  from 
selling  semifinished  steel,  such  as 
billets. 

It  has  also  been  difficult  to  measure 
the  rise  in  imports  of  lead  billets  from 
Germany  and  the  United  Kingdom 
against  import  trends  from  other 
countries.  This  is  because  the  primary 
HTS  number  under  which  lead  billets 
are  imported  is  a  basket  category  which 
includes  other  imports  of  semifinished 
products  of  iron  or  nonalloy  steel  with 
a  chemical  content  of  under  0.25 
percent  carbon.  In  its  application. 
Inland  and  USS/KOBE  provided  import 
data  for  this  HTS  category.  According  to 
these  data,  imports  of  semifinished 
products  of  iron  or  nonalloy  steels  from 
countries  not  subject  to  antidumping  or 
countervailing  duty  orders  increased 
after  the  initiation  of  the  hot-rolled  lead 
bar  investigations,  and  in  some  cases 
significantly. 


Summary  of  Statutory  Analysis 

As  discussed  above,  in  order  to  make 
an  affirmative  determination  of 
circumvention,  all  the  elements  under 
sections  781(a)(1)  and  (2)  of  the  Act 
must  be  satisfied.  In  addition,  section 
781(a)(3)  of  the  Act  instructs  the 
Department  to  consider,  in  determining 
whether  to  include  parts  or  components 
within  the  scope  of  an  order,  such 
factors  as  pattern  of  trade,  affiliation, 
and  whether  imports  into  the  United 
States  of  such  parts  or  components 
increased  after  the  initiation  of  the 
investigation  which  resulted  in  the 
issuance  of  the  order.  When  the  criteria 
of  sections  781(a)(1)  and  (2)  are  appUed 
to  the  individual  facts,  our  analysis  of 
whether  circumvention  is  occurring  is 
inconclusive.  However,  when  the 
evidence  to  be  considered  under  section 
781(a)(3)  of  the  Act  is  incorporated  into 
our  analysis,  we  find  that  all  of  the 
evidence,  taken  as  a  whole,  does  not 
lead  us  to  find  a  basis  for  including  lead 
billets  within  the  scope  of  the  AD  and 
CVT)  orders  on  hot-rolled  lead  bar  from 
Germany  and  the  United  Kingdom. 

Pursuant  to  sections  781(a)(1)  and  (2), 
we  find  that  the  processing  of  lead 
billets  into  hot-roiied  lead  bar  is 
essentially  identical  for  all  of  the  U.S. 
re-rollers  involved  in  these  inquiries.  A 
detailed  description  of  the  re-rolling 
process  is  provided  above.  Though  the 
U,S.  re-rollers  perform  only  one  of  the 
three  processes  needed  to  produce  hot- 
rolled  lead  bar.  they  do  perform  the 
final  process  of  converting  the 
semifinished  steel  product  into  a 
functional  finished  steel  good.  Also, 
because  the  production  process  of 
converting  lead  billets  into  hot-rolled 
lead  bar  is  a  technically  mature  process, 
we  did  not  expect  to  find  significant 
R&D  expenditures  by  the  U.S.  re-roUers. 

The  process  of  rolling  lead  billet  into 
hot-rolled  lead  bar  requires  significant 
capital  investment  in  rolling  machinery 
and  equipment,  and  compliance  with  a 
variety  of  OSHA  and  environmental 
regulations.  Capital  equipment  and 
machinery  used  by  the  U.S,  re-rollers, 
once  purchased,  installed,  and 
operational,  represent  significant  fixed 
plant  and  equipment  which  cannot  be 
easily  disassembled  and  transported  to 
another  location.  Investment  in  re- 
rolling  facilities  requires  a  long-term 
investment  of  capital,  long-term 
corporate  planning,  and  a  long-term 
business  commitment  by  the  U.S.  re- 
roller. 

Pursuant  to  section  781(a)(3),  in 
reaching  our  determination,  we  took 
into  consideration  the  factors  of  pattern 
of  trade,  sourcing,  affiliation,  and 
import  trends  The  facts  concerning 


pattern  of  trade,  sourcing,  affiliation, 
and  import  trends  do  not  indicate  that 
there  is  circumvention  of  the  hot-rolled 
lead  bar  orders.  Even  if  we  were  to 
conclude  that  the  calculated  value  of 
processing  performed  by  the  U.S.  re- 
rollers  in  the  United  States  is  relatively 
small,  when  we  examined  sections 
781(a)(1)  and  (2)  in  conjunction  with  the 
factors  under  section  781(a)(3),  the  facts, 
taken  as  a  whole,  do  not  lead  us  to  find 
that  circumvention  of  the  hot-rolled 
lead  bar  orders  is  occurring. 

Throughout  the  United  States,  the 
U.S.  re-rollers  have  extensive  capital- 
intensive  rolling  facihties  staffed  by 
skilled  workers.  As  previously 
discussed,  the  U.S.  re-rollers  are  not 
affiliated  with  the  foreign  respondents 
and  their  rolling  facilities  were  in 
existence  and  operational  before  the 
initiation  of  the  hot-rolled  lead  bar 
investigations.  Indeed,  the  petition  for 
the  hot-rolled  lead  bar  investigations 
was  filed  on  behalf  of  two  of  the  five 
U.S.  re-rollers.  ASAW  and  RepubUc.  In 
addition,  a  third  U.S.  re-roller.  Bar  Tech, 
purchased  its  rolling  facilities  from 
Bethlehem  Steel,  one  of  the  two  original 
petitioners  in  the  hot-rolled  lead  bar 
investigations. 

According  to  the  responses  from  the 
U.S.  re-rollers,  most  of  their  investment 
in  rolUng  facilities  in  the  United  States 
was  made  before  the  initiation  of  the  AD 
and  CVD  investigations  of  hot-rolled 
lead  bar  from  Germany  and  the  United 
Kingdom.  In  addition,  some  of  the  U.S. 
re-rollers  made  large  investments  in 
their  rolling  mills  after  1992,  the  year  in 
which  the  investigations  on  hot-rolled 
lead  bar  began.  Thus,  before  and  after 
1992,  U.S.  re-rollers  made  large 
investments  of  capital  and  resources 
into  their  rolling  facilities  These  facts 
demonstrate  that  there  were  substantial 
production  facilities  for  converting  lead 
billets  into  hot-rolled  lead  bar  before  the 
initiation  of  the  hot-rolled  lead  bar 
investigations. 

Further,  as  discussed  above,  British 
Steel  remains  a  large  exporter  of  hot- 
rolled  lead  bar  to  the  United  States  and 
its  bar  market  in  the  United  States  is 
still  much  larger  than  its  U.S.  lead  billet 
market.  Thyssen  was  primarily  a  lead 
billet  exporter  to  the  United  States 
before  1992,  the  year  the  lead  bar 
investigations  were  initiated.  That  did 
not  change  after  the  initiation  of  the  hot- 
rolled  lead  bar  investigations,  Saarstahl, 
which  exports  a  relatively  small  volume 
of  lead  billets  to  the  United  States,  is  not 
a  major  player  in  the  U.S.  lead  billet 
market. 

With  respect  to  the  U.S.  re-rollers, 
changes  in  their  respective  sourcing 
patterns  after  1992,  appear  to  be  due  to 
changes  in  the  U.S.  market,  independent 
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of  the  hot-rolled  lead  bar  iiivesligations. 
U.S.  re-rollers  were  purchasing  lead 
billets  and  rolling  them  into  hot-rolled 
lead  bar  before  1992.  As  noted  above. 
Republic  began  purchasing  lead  billets 
in  the  mid-80's  from  foreign  sources. 
New  hot-rolled  lead  bar  entrants  came 
into  the  market  af^er  the  departure  of 
Bethlehem,  causing  an  increase  in  the 
demand  for  lead  billets.  While 
Bethlehem  was  able  to  produce  its  own 
lead  billets,  the  two  new  entrants.  Bar 
Tech  and  Sheffield,  have  to  purchase 
their  lead  billets  from  independent 
sources.  In  addition,  there  were  also 
shifts  from  domestic  to  foreign  billet 
suppliers  because  the  domestic 
companies  producing  lead  billets  were 
only  able  to  meet  their  own  internal 
consumption  needs.  As  discussed 
above,  since  1996.  Both  AS&W  and 
Sheffield  have  been  forced  to  source 
lead  billets  from  foreign  suppliers  as  a 
result  of  the  termination  of  their  supply 
arrangements  with  USS/KOBE  and 
Inland,  respectively. 

Our  analysis  demonstrates  that 
imposition  of  the  hot-rolled  lead  bar 
orders  in  1993.  was  not  the  impetus  for 
the  importation  of  lead  billet  by  the  U.S. 
re-rollers  in  order  to  produce  hot-25 
rolled  lead  bar  As  noted  above,  a 
number  of  the  U.S.  re-rollers  were 
producing  hot-rolled  lead  bar  prior  to 
the  orders  and  continued  to  produce 
hot-rolled  lead  bar  after  the  orders.  In 
addition,  these  unaffiliated  U.S.  re- 
rollers  invested  a  substantial  amount  in 
their  rolling  facilities  both  before  and 
after  the  AD  and  CVD  orders  to  roll  both 
lead  and  non-lead  billets  into  hot-rolled 
bar. 

The  facts  of  these  inquiries  also  show 
that  the  foreign  respondents  did  not 
change  th  ir  product  lines  in  the  United 
States  as  a  .esult  of  the  initiation  of  the 
hot-rolled  lead  bar  investigations.  As 
noted.  Thyssen's  primary  market  in  the 
United  States  has  been  lead  billets  since 
the  mid-80's.  British  Steel,  which 
commenced  selling  lead  billets  in  1994. 
continues  to  export  a  significant  amount 
of  hot-rolled  lead  bar  to  the  United 
States. 

Based  upon  this  analysis  under 
section  781(a)  of  the  Act.  we 
preliminarily  find  that  circumvention  of 
the  AD  and  CVD  orders  on  hot-rolled 
lead  bar  is  not  occurring  by  reason  of 
imports  of  lead  billets  from  Germany 
and  the  United  Kingdom. 

Public  Comment 

Interested  parties  may  request 
disclosure  of  the  calculations  performed 
for  these  determinations  within  five 
days  of  the  date  of  publication  of  this 
determination,  and  may  request  a 
hearing  within  10  days  of  publication. 


Case  briefs  and/or  written  comments 
from  interested  parlies  may  be 
submitted  no  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to 
comments.  Umited  to  issues  raised  in 
those  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  44  days  af^er 
the  publication  of  this  notice.  The 
Department  will  publish  the  final 
determinations  with  respect  to  these 
anti-circumvention  inquiries,  including 
the  results  of  its  analysis  of  any  written 
comments. 

These  negative  preliminary 
circumvention  determinations  and 
notice  are  in  accordance  with  section 
781(a)  of  the  Tariff  Act  and  19CFR 
353.29(e)  and  19  CFR  355.29(e). 

Dated:  April  23.  1998. 
Robert  S.  LaRusM, 
Assistant  Secretary  for  Import 
Administration 
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OFPARTMFNT  OF  COMMERCE 

international  Trade  Administration 

Notice  o!  Membership  Opportunity  tor 
the  US    Hciit:  Business  Development 
Counci! 

AGENCY:  International  Trade 
Administration.  Department  of 
Commerce. 

SUMMARY:  The  U.S.-Haiti  Business 
Development  Council  (BDC)  was 
established  in  December,  1994  as  a 
principal  component  of  the  Department 
of  Commerces  program  of  activities  in 
support  of  the  Clinton  Administration's 
Haiti  Recovery  Initiative.  The  BDC  is 
chaired  jointly  by  the  U.S.  and  Haitian 
governments.  The  Department  of 
Commerce  is  currently  seeking 
nominations  of  outstanding  individuals 
to  serve  on  the  U.S.  section  of  the  BDC 
as  representatives  of  their  particular 
industry  sector.  The  purpose  of  the  BDC 
is  to  provide  a  forum  through  which 
U.S.  and  Haitian  private  sector 
representatives  can  engage  in 
constructive  exchanges  of  information 
on  commercial  matters,  and  in  which 
governments  can  exchange  information 
and  more  effectively  work  together  on 
issues  of  mutual  concern  relating  to  the 
following: 
— Identifying  commercial  opportunities, 

impediments,  and  issues  of  concern  to 

the  respective  business  communities; 
— Improving  the  dissemination  of 

appropriate  commercial  information 

on  both  markets; 


— Promoting  trade/ business 
development  and  promotion  programs 
to  assist  the  respective  business 
communities  in  accessing  each 
market,  including  trade  missions, 
exhibits,  seminars,  and  other  events; 

— Facilitating  appropriate  technical 
cooperation:  and, 

— Considering  other  steps  that  may  be 
taken  to  foster  growrth  and  enhance 
commercial  relations. 

Obligations 

Private  sector  members  will  be 
appointed  for  a  two  (2)  year  term  and 
will  serve  at  the  discretion  of  the 
Secretary  of  Commerce.  Private  sector 
members  shall  serve  as  representatives 
of  the  business  community  and  the 
industry  their  business  represents. 
Private  sector  members  irt-  HxpH<  ted  to 
participate  fully  in  defimni^  thf  agenda 
for  the  Council  and  in  inipK-nu'nting  its 
work  program  !•  i^  >-\V'>-'  'c!  !hat  private 
sector  members    h).-  :.  i,;  Hlx 
membership  will  attend  at  least  seventy- 
five  percent  (75%)  of  the  BDC  meetings 
which  will  be  held  in  the  United  States 
and  Haiti. 

Private  sector  members  are  fully 
responsible  for  travel,  living  and 
personal  expenses  associated  with  their 
participation  in  the  BDC.  The  private 
sector  members  will  serve  in  a 
representative  capacity  presenting  the 
views  and  interests  of  the  particular 
business  sector  in  which  they  operate; 
private  sector  members  are  not  special 
government  employees.  It  is  anticipated 
that  the  private  sector  members  of  the 
BIX:  will  form  a  steering  committee  to 
guide  overall  private  sector 
participation.  It  is  further  anticipated 
that  the  steering  committee  will  arrange 
for  staff  support  for  the  BDC  activities 
at  the  expense  of  the  steering  committee 
members. 

Criteria 

The  Council  shall  be  composed  of  two 
sections,  a  U.S.  section  and  a  Haitian 
section.  The  U.S.  section  will  be  chaired 
by  the  Under  Secretary  for  International 
Trade  of  the  Department  of  Commerce, 
or  his  designee,  and  will  include 
approximately  25  members  from  the 
U.S.  private  sector.  All  potential 
candidates  will  be  vetted  in  accordance 
with  the  Department  of  Commerce's 
vetting  procedures. 

In  order  to  be  eligible  for  membership 
in  the  U.S.  section,  potential  candidates 
must: 
—  Must  represent  a  U.S.  commercial 

interest  involved  in  trade  and/or 

investment  in  Haiti;  and, 
— Not  be  a  registered  foreign  agent 

under  the  Foreign  Agents  Registration 

Act  of  1938,  as  amended  (FARA). 
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In  reviewing  eligible  candidates,  the 
Department  of  Commerce  will  consider 
such  selection  factors  as: 

— Depth  of  experience  in  the  Haitian 

market; 
— Import/export  experience; 
— Industry  or  service  sector  represented. 

— When  possible,  contribution  to 
diversity  based  on  company  size, 
location,  demographics,  and 
traditional  under-representation  in 
business;  and, 

— Stated  commitment  to  actively 
participate  in  BDC  activities  and 
meetings. 

To  be  considered  for  membership, 
please  provide  the  following:  name  and 
title  of  individual  proposed  for 
consideration;  name  and  address  of 
company  or  organization  sponsoring 
each  individual:  company's  or 
organization's  product  or  service  line; 
size  of  company  or  organization;  export 
experience/foreign  investment 
experience;  a  brief  statement  (not  more 
than  2  pages)  on  why  each  candidate 
should  be  considered  for  membership 
on  the  Council:  the  particular  segment 
of  the  business  community  each 
candidate  would  represent;  and  a 
statement  that  the  applicant  is  not  a 
registered  Foreign  Agent  under  the 
FARA. 

DEADLINE:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than  June  1,  1998. 

ADDRESSES:  Please  send  your  requests 
tor  consideration  to  Ms.  Elizabeth  Jaffee, 
Haiti  Desk  Officer,  Office  of  Latin 
America  and  the  Caribbean,  by  fax  on 
202/482-0464  or  by  mail  at  Room  3025, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabetti  laffee,  Haiti  Desk  Olticer. 
Office  of  Latin  America/Caribbean, 
Room  3025.  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
telephone:  202/482-4302. 

Authority:  Act  of  Februan,  14,  1903,  c.552, 
as  amended,  15  U.S.C.  1512,  32  Stat.  825. 

Dated:  April  28,  1998. 
Walter  M   Basfian. 

Director.  Office  of  Latin  America  and  the 
Caribbean. 
(FR  Doc.  98-11657  Filed  4-30-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews;  Request  for  Panel  Review 

agency;  .N'APT.^  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

action:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  April  14,  1998,  Cemex, 
S  .-\  de  C  V.  filed  a  first  Request  for 
Panel  Review  with  the  U.S.  Section  of 
the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  A  second  request  for 
Panel  Review  was  filed  by  Cementos  de 
Chihuahua  S.A.  de  C.V.  Panel  review 
was  requested  of  the  final  antidumping 
determination  review  made  by  the 
International  Trade  Administration  in 
the  sixth  administrative  review 
respecting  Gray  Portland  Cement  and 
Clinker  from  Mexico.  This 
determination  wa?  published  in  the 
Federal  Register  on  March  16,  1998  (63 
FR  12764J.  The  NAFTA  Secretariat  has 
assigned  Case  Number  USA-MEX-98- 
1904-02  to  this  requps* 
FOR  FURTHER  INFORMATION  COt^ACT: 
James  R  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061.  14th  and  Constitution  Avenue, 
Washington,  DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  .\ijn.h  .Vmera.a:.  Free-Trade 
Agreement  ("Agreement  ")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  Wnen  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  HhHfii  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules. 

A  first  Request  for  Panel  Review  was 
filed  with  the  U.S.  Section  of  the 


NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  April  14, 
1998,  requesting  panel  review  of  the 
final  antidumping  duty  administrative 
review  described  above. 
The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  May  14,  1998); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
witJiin  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  App)earance  is  May 
29,  1998);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  April  15, 1998. 
James  R.  Holbein, 

U.S.  Secretary.  NAFTA  Secretariat. 

(FR  Doc.  98-11587  Filed  4-30-98:  8:45  am) 
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COMMISSION  OF  FfKJF  AR-^S 

Notice  of  Meet.ng 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  21  May 
1998  at  10:00  AM  in  the  Commission's 
offices  at  the  National  Building  Museum 
(Pension  Building),  Suite  312,  Judiciary 
Square,  441  F  Street,  NW.,  Washington, 
DC  20001.  The  meeting  will  focus  on  a 
variety  of  projects  affecting  the 
appearance  of  the  city. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-22QD. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington.  DC  23  April  1998. 
Charles  H.  Atherton, 
Secretary. 
|FR  Doc.  98-11570  Filed  4-30-98;  8:45  ami 
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COMMODITY  FUTUPLb     HADING 
COMMISSION 

Concept  Release  Concerning  the 
Regulation  of  Noncompetitive 
Transactions  Executed  on  or  Sub|ect 
to  the  Rules  of  a  Contra<  '  M,i'*»»' 

AGENCY:  Commodity  Kuturei>  iraUuig 

Commission 

ACTION:  Extension  of  comment  period  on 

Concept  Release, 

summary:  On  lanuary  16.  1998,  the 
Commodity  Futures  Trading 
Commission  issued  a  Concept  Release 
concerning  the  regulation  of 
noncompetitive  transactions  executed 
on  or  subject  to  the  rules  of  a  contract 
market.  Through  this  release,  the 
Commission  solicited  comments  on  a 
broad  range  of  questions  concerning  the 
oversight  of  transactions  involving  (i) 
the  exchange  of  futures  contracts  for.  or 
in  connection  with,  cash  commodities, 
(ii)  other  noncompetitive  transactions, 
and  (iii)  the  use  of  execution  facilities 
for  noncompetitive  transactions.  The 
Concept  Release  was  initially  published 
for  public  comment  on  January  26.  1998 
(63  PR  3708)  with  comments  on  the 
release  due  by  March  27.  1998.  In 
response  to  a  request  from  the  Coffee. 
Sugar  and  Cocoa  Exchange,  Inc..  the 
Commission  extended  the  comment 
period  for  an  additional  30  days,  until 
April  27.  1998. 

The  Commission  has  received  a 
request  from  the  Futures  Industry 
Association  Inc.  to  extend  the  comment 
period  on  certain  parts  of  the  Concept 
Release  which  relate  to  block  trading. 
The  Commission  has  decided  to  grant 
this  request.  The  extended  deadline  for 
comments  on  the  issues  raised  in 
section  III. A. 3.  ("Alternative  Execution 
Procedures")  of  the  Concept  Release  is 
September  1.  1998.  To  the  extent  that 
comments  on  sections  III.B. 
("Qualifying  Standards").  III.C. 
("Continuing  Regulatory 
Requirements"),  and  IV.  ("Execution 
Facilities  for  Noncompetitive 
Transactions  Executed  on  or  Subject  to 
the  Rules  of  a  Contract  Market")  relate 
to  the  block  trading  issues  raised  in 
section  III.  A. 3  of  the  Concept  Release, 
they  also  may  be  received  on  or  before 
September  1.  1998. 

The  deadline  for  comments  on  all 
other  issues  raised  in  the  Concept 
Release  remains  April  27.  1998 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
Concept  Release  should  submit  their 
views  and  comments  by  the  speciHed 
date  to  Jean  A.  Webb.  Secretary. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 


1155  21st  Street,  N.W.,  Washington. 
DC.  20581.  In  addition,  comments  may 
be  sent  by  facsimile  transmission  to 
facsimile  number  (202)  418-5521.  or  by 
electronic  mail  to  secretary^flc.gov. 
DATES:  Comments  on  section  III. A. 3.  of 
the  Concept  Release  must  be  received 
on  or  before  September  1.  1998.  To  the 
extent  that  comments  on  sections  III.B., 
m.C.  and  IV.  relate  to  the  block  trading 
issues  raised  in  section  in. A. 3.  of  the 
Concept  Release,  they  must  be  received 
on  or  befor« '^»p*'>'^'^^r  1    IQQfl 
FORFUirrMER   NFOWMA'^iON  COMTACT: 
Rebecca  Creed.  Attorney,  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street.  N.W.. 
Washington.  DC.  20581.  Telephone: 
(202) 418-5493. 

Issued  in  Washington,  D.C.  on  this  27th 
day  of  April.  1998,  by  the  Commodity 
Futures  Trading  Commission. 

)0ui  A.  Wobb. 

Secretary  of  the  Commission. 

|FR  Doc  9»-l  1602  Filed  4-30-98:  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection 
Comment  R'»quest. 


action;  Notice. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  k  3508(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  formal, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
Currently,  the  Corpwjration  is  soliciting 
comments  concerning  its  proposed 
Program  Development  Assistance  and 
Training  (PDAT)  Budget  Form. 

Copies  of  the  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  address 
section  of  this  notice. 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  seciion  by  July  2.  1998 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  Office  of 
Evaluation  and  Effective  Practices — 
Training  and  Technical  Assistance. 
Attn:  lim  Ekstrom.  1201  New  York 

^•,..Ilu^'  v  \v   w,)shii!w't<u!  nr   20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Ekstrom.  (202)  60&-50OO.  ext.  139. 

SUPPLEMENTARY  INFORMATION: 
A    Ba(  kgruund 

ill  uie  publ  Program  Development 
Assistance  and  Training  (PDAT)  Budget 
information  was  requested  informally 
without  the  form  being  proposed  in  this 
notice.  As  a  result,  the  PDAT  financial 
information  submitted  to  the 
Corporation  by  applicants  did  not 
consistently  provide  the  information 
that  was  requested.  The  Corporation 
anticipates  that  the  use  of  the  one-page 
budget  form  being  proposed  here  will 
result  in  the  submission  of  more 
complete  PDAT-related  financial 
information  by  the  applicants. 

B.  Current  Action 

Each  year  the  Corporation  seeks  to 
collect  PDAT  budget  information  from 
the  48  state  commissions  on  national 
and  community  service.  The 
information  that  will  be  collected  on  the 
proposed  one-page  PDAT  budget  form 
will  be  used  during  the  Corporation  s 
annual  review  of  PDAT  applications. 
The  proposed  PDAT  budget  form  will  be 
useful  to  the  Corporation  in  the  PDAT 
application  review  process  that  leads  to 
the  allocation  of  PDAT  funds  to  the  state 
commissions. 

Type  of  Review:  New  form. 

Agency:  Corporation  for  National  and 
Community  Service. 
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Title:  Program  Development 
Assistance  arid  Training;  fPD.^T*  Budget 
Form. 

0MB  Numht^r  Noiif 

Agency  \ umber  None. 

Affected  Public:  The  48  state 
commissions  on  national  and 
community  service. 

Trttal  Respondents.  48. 

Frequency  Annually. 

Average  time  Per  Response:  2  hours 

Estimated  Total  Burden  Hours:  96 
hours. 

Total  Burden  Cost  {capital/ startup!: 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  i  nllection  rnquest;  they  will 
also  betome  a  matter  of  public  record. 

Dated:  April  28,  1998. 
Kenneth  L.  Klothen. 

Ceneral  Counst-i 

|FR  D<x   9H-nf>43 Filed  4-30-98;  8:45  am) 

BILLING  COOC   S0SO-28-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Envirommental  Assessment  (EA)  on 
the  Disposal  and  Reuse  of  the  Defense 
Distribution  Depot,  Memphis,  TN 
(DDMT) 

AGENCY:  Department  of  the  Army. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  proposed  action 
evaluated  by  this  EA  is  the  disposal  of 
the  DDMT.  in  accordance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  Public  Law  101-510.  as 
amended.  The  EA  addresses  the 
environmental  consequences  of  the 
disposal  and  subsequent  reuse  of  the 
642  acres  divided  into  two  sections,  the 
main  installation  (574  acres)  and  Dunn 
Field  (68  acres).  Three  alternative 
methods  of  disposal  were  analyzed: 
Encumbered  disposal,  unencumbered 
disposal  and  retention  of  the  property  in 
caretaker  status  (i.e.,  no  action 
alternative).  The  Army's  preferred 
alternative  for  disposal  of  the  DDMT  is 
encumbered  disposal  which  involves 
conveying  the  property  with  conditions 
imposed  on  historic  resources,  remedial 
activities,  utiUty  easements,  asbestos- 
containing  material  and  lead-based 
paint. 

The  EA.  which  is  incorporated  into 
the  Finding  of  No  Significant  Impact 
(FNSI),  examines  potential  effects  of  the 
proposed  action  and  alternatives  on  15 


resources  areas  and  areas  of 
environmental  concern:  land  use, 
climate,  air  quality,  noise,  geology,  and 
water  resources  infrastructure, 
hazardous  and  toxic  substances,  permits 
and  regulatory  authorizations,  biological 
resources  and  ecosystems,  cultural 
resources,  economic  development, 
socioeconomics  and  quality  of  life. 

The  EA  concludes  that  the  disposal 
and  subsequent  reuse  of  the  property 
will  not  have  a  significant  impact  on  the 
human  environment   Issuance  of  an 
FNSI  would  be  appropriate.  An 
Environmental  Impact  Statement  is  not 
required  prior  to  implication  of  the 
proposed  actions 

DATES:  Comments  must  be  submitted  on 
or  before  lune  1,  1998, 
ADDRESSES:  A  top v  of  the  EA  or 
inquiries  into  the  FNSI  may  be  obtained 
by  writing  to  Mr  lerry  [ones  at  the 
Crops  of  Engineers,  Mobile  District 
(ATTN:  CESAM-PD-EI),  109  St.  Joseph 
Street.  P,0  Box  2288,  Mobile,  Alabama 
36628-0001  or  bv  facsimile  at  (334) 
694-3815 

Dated:  April  24,  1998. 
Ravmond  J,  Fati. 

De-pi.rv  A  ^^i^ior^t  Secretary  of  the  Army 
(Environmental.  Safety  and  Occupational 
Health).  OASA  (I.L&-E). 

(FR  Doc.  98-11613  Filed  4-30-98;  8:45  ami 

BILUNG  CODE  3710-a-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Environmental  Impact  Statement 
(DEIS)  on  the  Disp>osal  and  Reuse  of 
the  Stratford  Army  Engine  Plant 
(SAEP),  Stratford.  CT 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  proposed  action 
evaluated  by  the  DEIS  is  the  disposal  of 
the  Stratford  Army  Engine  Plant  (SAEP). 
in  accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended.  The 
DEIS  addresses  the  environmental 
impacts  of  the  disposal  and  subsequent 
reuse  of  SAEP  land  and  facilities. 
Alternatives  examined  in  the  DEIS 
include  encumbered  disposal  of  the 
property,  unencumbered  disposal  of  the 
property  and  no  action.  Encumbered 
disposal  refers  to  transfer  or  conveyance 
of  propertv  having  restrictions  on 
subsequent  use  as  a  result  of  any  Army- 
imposed  or  legal  restraint.  Under  the  no 
action  alternative,  the  Army  would  not 
dispose  of  the  property  but  would 
maintain  it  in  caretaker  status  for  an 
indefinite  period.  The  Army's  preferred 


alternative  for  disposal  of  the  SAEP 
property  is  encumbered  disposal  which 
involves  conveying  the  property  with 
conditions  imposed  on  asbestos- 
containing  materials,  easements. 
groundwater  use  prohibition,  historical 
resources,  lead-based  paint,  wetlands 
and  remedial  activities  to  protect  human 
health  regarding  the  transfer  of  land  and 
facilities. 

The  EIS  also  analyzes  the  potential 
environmental  effects  of  reuse  by  means 
of  evaluating  intensity-based  probable 
reuse  scenarios.  Appropriate  to  the 
SAEP  are  medium-low,  low  and 
medium  intensity  reuse  scenarios 
reflecting  the  range  of  activities  that 
could  occur  after  disposal  of  the 
property. 

DATES:  Comments  and  suggestions 
received  within  the  45  days  of  the 
publication  of  the  Environmental 
Protection  Agency's  Notice  of 
AvailabiUty  for  this  action  will  be 
acidressf-d  in  the  Final  EIS. 
SCOPING:  The  Army  will  hold  a  public 
meeting  for  this  Draft  EIS.  The  location 
and  date  of  the  meeting,  to  be  scheduled 
in  May  1998,  will  be  announced  in  the 
local  news  media.  Oral  and  written 
comments  may  be  presented  at  the 
public  meeting. 

ADDRESSES:  Copies  of  the  Draft  EIS  are 
a\aiiabifc  lo:  review  at  the  Stratford 
Public  Library,  2203  Main  Street, 
Stratford,  Connecticut  06497.  Copies 
may  be  obtained  by  writing  to  Mr.  Joe 
Hand,  at  the  Corps  of  Engineers.  Mobile 
District,  ATTN:  TD-EC,  109  St  Joseph 
Street,  Mobile,  Alabama  36628-0001  or 
by  telephone  at  (334)  694-3881  or 
facsimile  at  (334)  690-2605. 

Dated:  April  27,  1998. 
Raymond }.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment.  Safety  and  Occupational 
Health).  OASA  (1.  LSrE). 
[FRDoc  98-11614  Filed  4-30-98;  8:45  ami 

BtLUNO  coot   rc.-»-M 


DEPARTMENT  OF  DEFFNSF 

Department  of  the  Arrry 

Availability  o1  Non-Exdusive 
Exclusive,  c  Partially  Exclusive 
Licensing  of  US   Patent  AppiicatiC- 
SN  09/035.910  Concerning  Imprcvea 
Method  for  Purifying  Cholera  Toxiri 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availabilitv  of  U.S.  Patent  Apphcation 
SN  09/035,910  entitled  "Improved 
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This  patent  has  been  ass      ■        .  the 
United  States  Government  as 
represented  by  the  Secretary  of  the 
Army 

ADDRESSES:  Commander.  US.  Army 
Medical  Research  and  Materiel 
Command,  Command  ludge  Advocate, 
MCMR-IA.  504  Scott  Street.  Fort 
l>)frick,MD  21702-5012. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  Harris,  Patent  Attorney. 
301-«1^7807,  Fax  301-619-5034 
SUPPLEMENTARY  INFORMATION:  A  new 
affinity  purifiration  method  has  been 
developed  that  can  be  used  to  purify 
cholera  toxin  (CT)  and  the  B  subunit  of 
CT.  In  addition  to  purifying  the  native 
CT,  it  can  be  used  to  purify  chemical 
conjugates  or  genetically  engineered 
fusion  proteins  composed  of  CTB.  This 
purification  procedure  is  highly 
selective,  since  it  can  be  used  to  purify 
CT  but  not  the  closely  related  heat-labile 
enterotoxin  of  Escherichia  coh  This 
procedure  is  extremely  fast  and  simple 
to  perform,  resulting  in  an  extremely 
pure  preparation.  The  affinity  matrix  is 
available  commercially  and  can  be  used 
repeatedly  without  loss  of  affinity  or 
resolution. 
Mary  V.  Yonts, 

Alternate  Army  Federal  Register  Liaison 
Officer 
IFR  Doc.  98-11590  Filed  4-30-98;  8  45  ami 

■tLUNQ  OOOf  1710-Oa-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  '^r-  nn.ird  of  Visitors  to  the 
United  Stat<".  N,i.<ii  Academy 

AOENCV:  Department  of  the  Navy.  DoD. 
action:  Notice  of  meeting. 

SUMMARY:  The  United  States  Naval 
Academy  Board  of  Visitors  will  meet  to 
make  such  inquiry  as  the  Board  shall 
deem  necessary  into  the  state  of  morale 
and  discipline,  the  curriculum, 
instruction,  physical  equipment,  fiscal 
affairs,  and  academic  methods  of  the 
Naval  Academy.  During  this  meeting 
inquiries  will  relate  to  the  internal 
personnel  rules  and  practices  of  the 
Academy,  may  involve  on-going 
criminal  investigations,  and  include 
discussions  of  personal  information  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  The  executive  session 
of  this  meeting  will  be  closed  to  the 
public. 

DATE:  The  meeting  will  be  held  on 
Monday.  May  4.  1998  from  8:30  a.m.  to 
12:00  p.m.  The  executive  session  of  the 


II  uv  nt'in  iroiii 
itely  11:00  a.m.  to  12:00  p.m. 
and  will  be  closed  to  the  public. 
ADDRESS:  The  meeting  will  be  held  in 
the  Bo  Coppedge  Room  of  Alumni  Hall 
at  the  United  States  Naval  Academy. 
Annapolis.  MD 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Gerral  K.  David. 
US  Navy.  Executive  Secretary  to  the 
Board  of  Visitors.  Office  of  the 
Superintendent.  United  States  Naval 
Academy.  Annapolis,  MD  21402-5000, 
Telephone  number:  (410)  293-1503. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provui  jd  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  executive  session  of 
the  meeting  will  consist  of  discussions 
of  information  which  pertain  to  the 
conduct  of  various  midshipmen  at  the 
Naval  Academy  and  internal  Board  of 
Visitors  matters.  Discussion  of  such 
information  cannot  be  adequately 
segregated  from  other  topics,  which 
precludes  opening  the  executive  session 
of  this  meeting  to  the  public.  In 
accordance  with  5  U.S.C.  App  2, 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
special  committee  meeting  shall  be 
partially  closed  to  the  public  because 
they  will  be  concerned  with  matters  as 
outlined  in  section  552(b)(2),  (5),  (6), 
and  (7)  of  title  5,  United  States  Code. 
Due  to  unavoidable  delay  in  the 
administrative  process  of  preparing  for 
this  meeting,  the  normal  15  days  notice 
could  not  be  provided. 

Dated  April  28.  1998. 
Michael  I.  Quinn. 

Commander,  ludge  Advocate  General's  Corps. 
U.S.  Navy,  Federal  Register  Liaison  Officer. 
IFR  Doc.  98-11627  Filed  4-30-98:  8:45  am] 
MJJNO  COOC  3»\0-ff-P 


DFPARTMENT  OF  FNFRGY 

Federal  Energy  Regulatory 
Commission 

(Dockol  No   ER97^1 89-001) 

Atlantic  City  Electric  Company,  Notice 
Of  Filing 

April  27,  1998. 

Take  notice  that  on  March  2. 1998. 
Atlantic  City  Electric  Company  (Atlantic 
City  Electric)  in  compliance  with  the 
Commission's  January  29.  1998  order, 
82  FERC  1  61.068.  filed  revised  network 
tariff  service  rates  based  on  the  annual 
peak  which  the  Commission  directed 
the  P[M  Companies  to  file  consistent 
with  the  use  of  such  peaks  for  the 
allocation  of  fixed  transmission  rights. 


Atlantic  City  Electric  requests  that  this 
compliance  fling  be  allowed  to  become 
effective  on  April  1.  1998.  Atlantic  City 
Electric  served  copies  of  the  filing  on 
persons  on  the  service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214.  All  such  motions  or  protests 
should  be  filed  on  or  t)efore  May  8. 
1998.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection 

Linwood  .A    VNHison   |r. 
Acting  Secretary. 
(FR  Doc  98-11577  Filed  4-30-98;  8:45  am] 

BtLUNG  COOE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No   11181-002  Oregon) 

Energy  Storage  Partners;  Notice  of 
Intent  To  Conduct  Public  Scoping 
Meetings  and  Site  Visit 

April  27.  1998 

The  Federal  Energy  Regulatory 
Commission  (Commission)  received  an 
application  from  Energy  Storage 
Partners  (applicant)  to  license  the 
Lorella  Pump>ed  Storage  Project  No. 
11181-002.  The  project  would  be 
located  in  Klamath  County,  Oregon, 
approximately  20  miles  southeast  of  the 
town  of  Klamath  Falls,  and  it  would  be 
a  closed  system  project  comprised  of 
two  artificial  reservoirs.  The 
Commission  will  hold  public  and 
agency  scoping  meetings  on  May  28, 
1998,  for  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
under  the  National  Environmental 
Policy  Act  (NEPA)  for  the  issuance  of  a 
major  license  for  the  Lorella  Pumped 
Storage  Project  No.  11181-002. 

Scoping  .Meetmgs 

FERC  staff  will  conduct  one  agency 
scoping  meeting  and  one  public 
meeting,  the  agency  scoping  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns,  while  the  public  scoping 
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meeting  is  primarily  for  pubhc  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  the  staff  in  identifying  the 
scop>e  of  the  enviroiunental  issues  that 
should  be  analyzed  in  the  EA.  The  times 
and  locations  of  these  meetings  are  as 
follows: 

Agency  Scoping  Meeting 

When:  Thursday.  May  28,  1998.  from 

9:00  a.m.  until  12:00  p.m. 
Where:  Klamath  County  Museum.  1451 

Main  Street,  Klamath  Falls,  OR  97601 

Public  Scoping  Meeting 

When:  Thursday.  May  28,  1998.  from 

7:00  p. m   until  10:00  p.m 
Where:  Klamath  Count v  Museum.  1451 
Main  Street.  Klamath  Falls,  OR  97601 
To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDIj 
outlining  the  subject  areas  to  be 
addressed  at  the  meeting  to  the  parties 
on  the  Commission  s  mailing  list 
Copies  of  the  SDl  also  will  be  available 
at  the  scoping  meetings. 

Site  Visit 

The  applicant  and  Commission  staff 
will  condutl  a  project  site  visit 
beginning  at  11:00  am  on  May  27, 
1998.  All  interested  individuals. 
organizations,  and  agencies  are  invited 
to  attend.  Ail  participants  should  meet 
at  the  lobby  of  Shilo  Inns.  2500  .Mmond 
Street,  Klamath  Falls,  Oregon.  .Ml 
participants  are  responsible  for  their 
own  transportation  to  the  site.  Anvone 
with  questions  about  the  site  visit 
should  contact  Mr.  Douglas  Spaulding 
on  (612) 315-6309. 

Objectives 

.\t  the  scoping  meetings,  the  staff  will: 
(1)  summarize  the  environemtal  issues 
tentatively  identified  for  analysis  in  the 
EIS;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue:  (3)  encourage 
statements  from  e.xperts  and  the  public 
on  issues  that  should  bt?  analyzed  in  the 
EIS,  including  viewpoints  in  opposition 
to,  or  in  support  of.  the  staffs 
preliminary  views;  (4)  determine  the 
relative  depth  of  analysis  for  issues  to  be 
addre.ssed  in  the  EIS;  and  [5]  identify 
resources  issues  that  are  of  lesser 
importance,  and.  therefore,  do  not 
require  detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 

stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 


will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  clearly  identify 
themselves  for  the  record  Speaking 
time  for  attendees  at  the  meetings  will 
be  determined  before  the  meeting,  based 
on  the  number  of  persons  wishing  to 
speak  and  the  approximate  amount  of 
time  available  for  the  session.  All 
speakers  will  be  provided  at  least  5 
minutes  to  present  their  views. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EIS. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meeting  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  DC  20426,  not  later  than 
lune  29,  1998  All  filings  should  contain 
an  original  and  eight  copies,  and  must 
clearly  show  at  the  top  of  the  first  page 
"Lorella  Pumped  Storage  Proiect.  FERC 
No.  11181-002  ■ 

For  further  information,  please 
contact  Hector  M   Perez  at  (202)  219- 
2843 

Lin  wood  A.  Watson.  Jr., 
Acting  Secretary 
(FR  D<x^^  98- n  579  Filed  4-30-98:  8:45  am) 

BItUNO  COOE  CrU-On-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-6-34-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

.^pri!  27.  1998, 

Take  notice  that  on  April  23,  1998. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff  Third  Revised 
Volume  No  1,  effective  May  1,  1998,  the 
following  tariff  sheets 

TwentvS^venth  Revised  Sheet  No,  8A 
Eighteenth  Revised  Sheet  No.  8A.01 
Nineteenth  Revised  Sheet  No.  8A.02 
Twenty-Fourth  Revised  Sheet  No  8B 
Seventeenth  Revised  Sheet  .No.  8B  01 

FGT  states  that  in  Docket  No  TM98- 
4-34-000  filed  on  February  26,  1998 
and  approved  bv  Commission  order 
dated  March  23"  1998,  FGT  filed  to 
establish  a  Base  Fuel  Reimbursement 
Charge  Percentage  (Base  FRCP'  of  3  46% 
to  become  effective  Apni  1    1498,  In  the 


instant  filing,  FGT  is  filing  a  flex 
adjustment  of  <0.50>%  to  be  effective 
May  1, 1998,  which,  when  combined 
with  the  Base  FRCP  of  3,46%.  results  in 
an  Effective  Fuel  Reimbursement  Charge 
Percentage  of  2.9%. 

FGT  states  that  the  tariff  sheets  listed 
above  are  being  filed  pursuant  to 
Section  27.A.2.b  of  the  General  Terms 
and  Conditions  of  FGT's  Tariff,  which 
provides  for  flex  adjustments  to  the  Base 
FRCP.  Pursuant  to  the  terms  of  Section 
27.A.2.b,  a  flex  adjustment  shall  become 
effective  without  prior  FERC  approval 
provided  that  such  flex  adjustment  does 
not  exceed  0.5%,  is  effective  at  the 
beginning  of  a  month,  is  p>osted  on 
FGT's  EBB  at  least  five  working  days 
prior  to  the  nomination  deadline  and  is 
filed  no  more  than  sixty  and  at  least 
seven  days  before  the  proposed  effective 
date.  The  instant  filing  comports  with 
these  provisions  and  FGT  has  posted 
notice  of  the  flex  adjustment  prior  to  the 
instant  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  p)erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Linwoofl  -A    \N  di.son.  Jr., 
Acting  Secretary. 
'FR  Doc.  98-11576  Filed  4-30-98:  8:45  am] 
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DEPARTMENT  OF  ENERGv 

Federal  Energy  Regulatory 
Commission 

[Docket  No    RP9&-1 92-000" 

K  N  Wattenberg  Transmission  Limited 
Liability  Co.;  Notice  ot  Tarifl  Fiimg 

April  27.  1998. 

Take  notice  that  on  April  23,  1998, 
pursuant  to  Section  154.204  of  the 
Commission's  Regulations,  K  N 
Wattenberg  Transmission  Limited 
Liability  Co.  (KNW),  tendered  for  filing 
and  acceptance  a  revised  FERC  Gas 
Tariff,  Volume  No.  1  to  incorporate  the 
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tariff  language  required  in  order  to 
facilitate  firm  transportation  service  to 
customers  and  to  file  tariff  changes  to 
permit  KNW  to  charge  negotiated  rates 
lor  its  transportation  services. 

KNW  states  that  copies  of  the  filing 
were  served  upon  KNWs  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
2U426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  m  the  Public  Reference 
Room 

Linwood  A.  Watson,  |r. 
Acting  Secretary. 
jFRDoc  q»-n575  Filed  4-30-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP«8-367-000) 

PG&E  Gas  Transmission,  Northwest 
Corp.;  Notice  of  Request  Under 
Blanket  Authorization 

April  27. 1998 

Take  notice  that  on  April  20.  1998, 
PG*E  Gas  Transmission.  Narthwest 
Corporation  (PG&El.  2100  Southwest 
River  Parkway.  Portland,  Oregon  97201. 
filed  in  Docket  No.  CP98-367-000  a 
request  pursuant  to  Sections  157.205, 
and  157.211,  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157  211)  for 
authorization  to  install  a  new  tap  in 
Klamath  Falls,  Oregon  under PG&Es 
blanket  certificate  issued  in  Docket  No. 
CP82-530-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  and  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

PG&E  requests  authorization  to  install 
a  new  tap  near  the  airport  in  Klamath 
Falls,  Oregon  for  delivery  of  gas  to  WP 
Natural  Gas  Company.  PG&E  states  that 
initial  delivery  will  be  70  dth/hour  with 


potential  maximum  expandability  to 
208  dth/hour  and  that  the  tap  will  not 
have  an  impact  on  PG&E's  peak  day  or 
annual  deliveries  PG&E  states  that  the 
tap  will  cost  $20,000. 

Any  person  or  the  Commissions  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary 
IFR  Doc  98-11 571  Filed  4-30-98:  845  ami 
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DEPARTMfcNT  Of-  ENERGY 

Federal  Energy  Rt>gulatory 
Commission 

[Docket  No  RP98-131-001] 

Sumas  International  Pipeline  Inc., 
Notice  of  Compliance  Fning 

April  27.  1998. 

Take  notice  that  on  April  17.  1998, 
Sumas  International  Pipeline  Inc.  (SIPI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  the 
tariff  sheets  listed  in  Appendix  A  to  the 
filing,  to  become  effective  April  1,  1998. 

SIPI  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Order  No.  587 
issued  on  July  17,  1996;  the  Notice 
Clarifying  Procedures  for  Filing  Tariff 
Sheets  issued  on  September  12,  1996,  in 
Docket  No.  RM96-1-000;  and  the 
Commission's  direction  of  30  March 
1998  in  Docket  No.  RP98-131-O00  to 
correct  pagination  errors  on  certain  tariff 
sheets  and  to  revise  tariff  language  to 
incorporate  Gas  Industry  Standards 
Board  (GISB)  Standards  1.3.2  and  3.3.4 
verbatim. 

SIPI  states  that  copies  of  this  filing 
were  mailed  to  all  customers  of  SIPI  and 
Interested  Parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

LinwiKii!   ^    vN  Hisdn.  Ir., 

Acting  Secretary. 

IFR  Doc  98-1 1 573  Filed  4-30-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisston 

[Docket  No    RP9&-191  -000] 

Texas-Ohio  Pif>elme.  Inc;  Notice  of 
Petition  for  Waiver 

April  27,  1998. 

Take  notice  that  on  April  22,  1998, 
Texas-Ohio  Pipeline.  Inc.  (Texas-Ohio) 
tendered  for  filing  a  petition  for  waiver 
of  the  electronic  communications  and 
Internet  transaction  requirements  of  the 
Commission's  Order  Nos.  587-B,  587-C. 
and  587-G. 

Texas-Ohio  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  on  or  before  May  4,  1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc  98-11574  Filed  4-30-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-1 965-000] 

West  Texas  Wind  Energy  Partners. 
LLC;  Notice  of  Issuance  of  Order 

April  28. 1998. 

West  Texas  Wind  Energy  Partners, 
LLC  (WTWEP)  filed  an  application 
requesting  that  the  Commission  accept  a 
power  purchase  agreement  authorizing 
it  to  engage  in  wholesale  power  sales  at 
market-based  rates  to  Central  and  South 
West  Senices.  Inc.  (CSWS).'  and  for 
certain  waivers  and  authorizations.  In 
particular.  WTWEP  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  UTUEP  On  April  23. 
1998,  the  Conimission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Proposed  .Market-Based  Rates  (Order),  in 
the  above-docketed  proceeding 

The  Commission's  .-Kpril  2.1.  199a 
Order  granted  the  request  for  blanket 
approval  under  Part  34.  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (F),  (G).  and  (I): 

(F)  Within  30  days  of  the  date  of  this 
order,  anv  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  WTAVEP 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission  s  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(G)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (F)  above.  WTWEP  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
WTWEP,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

U)  The  Commission  reserves  the  right 
to  modif>'  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
WTWEP 's  issuances  of  securities  or 
assumptions  of  liabilities  *   *   *  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is  May  26, 
1998 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  N.E., 
Washington.  D.C.  20426. 
David  P.  Boer^rs, 
Acting  Secretan, 
[FR  Doc.  98-11618  Filed  4-30-98;  8  45  ami 
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Light  Company,  West  Texas  Utilities  Company,  and 
Southwestern  Electric  Power  Company. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  no.  ER98-1 61 7-000,  et  al  ] 

Northern  States  Power  Company  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filings 

.^pnl  27.  1998 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  States  Power  {k)mpan\ 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

(Lkjcitet  Nos  ER98-161 7-000,  ER98-^1618- 
000.  ER98-1656-000  ER98-1657-000, 
ER98-1658-000  ER98-1659-000. and  ER98- 

1660-000] 

Take  notice  that  on  April  22,  1998, 
.Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  an  amendment  to  its 
filing  of  seven  Firm  Point-to-Point 
Transmission  Service  Agreements 
between  NSP  and  NSP  Wholesale. 

NSP  is  in  response  to  the 
Commission's  deficiency  letter  dated 
March  23,  1998.  NSP  is  requesting  that 
the  filed  Firm  Point-to-Point 
Transmission  Service  Agreements,  as 
corrected  by  this  filing,  be  accepted  for 
filing  effective  January  1,  1998.  NSP 
requests  waiver  of  the  Commission's 
notice  requirements  in  order  for  the 
Agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  May  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

2.  Central  Power  and  Light  (ompanv, 
West  Texas  I'tilities  Ck)mpany,  Public 
Service  Company  of  Oklahoma,  and 
Southern  Electric  Power  Lompan> 

(Docket  No.  ER98-1 944-000) 

Take  notice  that  on  April  22.  1998, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies),  submitted  an  amended 


filing  in  the  above  captioned 
proceeding. 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  amended  fifing  has 
been  served  on  the  Public  Utility 
Commission  of  Texas,  the  Louisiana 
Public  Service  Commission,  the 
Arkansas  Public  Service  Commission, 
the  Oklahoma  Corporation  Commission 
and  all  parties  to  this  proceeding. 

Comment  date:  May  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  thp  e"d  "f  'his  notice 

3,  Oklahoma  bas  and  Electric  Company 

(Docket  No.  ER98-2 107-000) 

Take  notice  that  on  April  22,  1998, 
Oklahoma  Gas  and  Electric  Company, 
tendered  for  filing  an  amendment  to  its 
March  9, 1998,  filing  in  the  above 
referenced  docket.  Oklahoma  Gas  and 
Electric  Company  states  that  the 
amendment  is  to  notify  the  Commission 
that  Oklahoma  Gas  and  Electric 
Company  finds  the  conditions  attached 
to  the  Commission's  March  13,  1998, 
SPP  order  acceptable  and  no  longer 
finds  it  necessary  to  condition  its 
submittal  in  this  docket  upon  the 
outcome  of  the  Southwest  Power  Pool 
Regional  Transmission  Tariff  (Docket 
No.  ER98-1 163-000).  In  addition, 
Oklahoma  Gas  and  Electric  Company 
has  proposed  that  the  effective  date  of 
its  tariff  change  submitted  in  this  docket 
be  revised  from  April  1,  1998  to  June  1, 
1998  to  match  the  effective  date  of  the 
SPP  Regional  Tariff. 

Copies  of  the  filing  were  served  upon 
all  parties  shown  on  the  official  service 
list  in  this  docket. 

Comment  date:  May  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER98-2536-000I 

Take  notice  that  on  April  13,  1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Allegheny  Power 
Service  Corporation  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  May  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Niagara  Muhauk  I'fwer  Corporation 

(Docket  No.  ER98-2540-OOOI 

Take  notice  that  on  April  14,  1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
245  and  any  supplements  thereto,  with 
Toledo  Edison  Company. 
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Comment  date:  May.  14,  lyytt,  iii 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Conimeiit  date  May  12.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Northeast  Utilities  Service  Company       9.  Florida  Power  Corporation 


IDocket  No.  ER9a-2546-000| 

Take  notice  that  on  April  15.  1998. 
Northeast  Utilities  Service  Company 
(NUSCO).  Northeast  Utilities  Service 
Company  tendered  for  filing  Service 
Agreements  to  provide  Non-Firm  Point 
To-PoinI  Transmission  Service  and  Firm 
Point-To-Point  Transmission  Service  to 
the  Columbia  Power  Marketing 
Corporation  under  the  NU  system 
Companies'  Open  Access  Transmission 
Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
ha.s  been  mailed  to  the  Columbia  Power 
Marketing  Corporation. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  April  17, 
1998. 

Comment  date:  May  14.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Pool 

IDocket  No.  ER9»-2548-O00| 

Take  notice  that  on  April  10.  1998, 
New  England  Power  Pool  (NEPOOL). 
tendered  for  filing  a  report  on  behalf  of 
those  electric  utiUty  Participants  in 
NEPOOL  which  are  subject  to  the 
reporting  requirements  contained  in 
Section  202(g)  of  the  Federal  Power  Act 
and  Part  294  of  the  Commission's 
Regulations. 

Comment  date:  May  14,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Virginia  Electric  and  Power 
Company 

IDocket  No  ER98-263O-000I 

Take  notice  that  on  April  22.  1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and  Griffin 
Energy  Marketing,  LLC.  under  the 
FERC  Electric  Tariff  (First  Revised 
Volume  No.  4).  which  was  accepted  by 
order  of  the  Commission  dated 
November  6.  1997.  in  Docket  No.  ER97- 
3561-001.  Under  the  tendered  Service 
Agreement.  Virginia  Power  will  provide 
services  to  Griffin  Energy  Marketing. 
L.L.C..  under  the  rates,  terms  and 
conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 

Virginia  Power  requests  an  effective 
date  of  April  22.  1998.  for  the  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
Griffin  Energy  Marketing.  L.L.C..  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 


IDocket  No.  ER9&-2632-0001 

Take  notice  that  on  April  22.  1998. 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  providing  for  non-firm  point- 
to-p>oint  transmission  service  and  a 
service  agreement  providing  for  firm 
point-to-point  transmission  service  to 
PacifiCorp  Power  Marketing.  Inc. 
(PacifiCorp).  pursuant  to  its  open  access 
transmission  tariff.  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  agreements  to  become  effective  on 
April  23.  1998. 

Comment  date:  May  12.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notirp 

10.  Wisconsin  Electric  Fu^*<r  i  ornpdny 

(Docket  No.  ER9&-263 3-000] 

Take  notice  that  on  April  22.  1998. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff.  Original  Volume  No.  8)  with 
Aquila  Power  Corporation  (Aquila). 
Wisconsin  Electric  respectfully  requests 
an  effective  date  of  April  24.  1998.  to 
allow  for  economic  transactions. 

Copies  of  the  filing  have  been  served 
on  Aquila,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  12.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  !'    v^i  r  strvw  >• 
Corporation,  u:i  brti.ii!  ut  Muiiunj^aiiela 
Power  Co..  The  Potnni.ii   Kdison 
Company  and  W.s'  p.  up,  Power 
Company  (AlicjjhiMiv  Power) 

IDocket  No  ER9«-2634-000l 

Take  notice  that  on  April  22,  1998.'' 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  41  to  add  one  (1)  new 
Customer  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  April  21.  1998.  to 
Amoco  Energy  Trading  Corporation. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 


Commission  oi  Uhio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  May  12.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nntirn 

12.  S^juthern  Calilurnid  Kdison 
(  iimp.iny 

IDocket  No.  ER98-2635-OOOI 

Take  notice  that  on  April  22,  1998. 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  a  one-time 
billing  adjustment  made  pursuant  to  the 
formula  rate  contained  in  the 
Environmental  Energy  Storage 
Agreement  between  Edison  and  the 
Bonneville  Power  Administration. 

Edison  seeks  waiver  of  the  60  day 
prior  notice  requirement  and  requests 
that  the  Commission  assign  an  effective 
date  of  April  23.  1998. 

Copies  of  this  filing  were  served  upon 
the  Public  UtiUties  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  May  12.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

13.  Southern  California  Kdisfin 
Company 

IDocket  No.  ER9ft-2636-000| 

Take  notice  that  on  April  22.  1998. 
Southern  California  Edison  Company 
(Edison),  tendered  for  fifing  an  executed 
Service  Agreement  for  Wholesale 
Distribution  Service  with  Long  Beach 
Generation  LLC  under  Edison's 
Wholesale  Distribution  Access  Tariff. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  May  12.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Arizona  Public  Service  Company 

(Docket  No  ER98-263 7-0001 

Take  notice  that  on  April  22.  1998. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
under  APS'  FERC  Electric  Tariff. 
Original  Volume  No.  3  with  the  Town 
of  Wickenburg. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  the  Town  of  Wickenburg. 

Comment  date:  May  12.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  Arizona  Public  Service  Company 

IDocket  No.  ER98-2638-000J 

Take  notice  that  on  April  22.  1998. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  revised  Service 
Agreement  for  providing  Network 
Integration  Transmission  Service  under 
APS'  Open  Access  Transmission  Tariff 
to  the  Arizona  Public  Service 
Company — Merchant  Group. 

A  copy  of  this  filing  has  been  served 
on  APS'  Merchant  Group  and  the 
Arizona  Corporation  Commission. 

Comment  date  May  12.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

16.  Cxinsumers  Energy  Company 

IDocket  No.  ER98-2639-0O01 

Take  notice  that  on  April  22,  1998. 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  pursuant  to  the  joint  Open 
Access  Transmission  Service  Tariff  filed 
on  December  31,  1996  by  Consumers 
and  The  Detroit  Edison  Compan\ 
(Detroit  Edison)  with  Tennessee  Valley 
Authority. 

Copies  of  the  filed  agreement  were 
ser\'ed  upon  the  .Michigan  Public 
Service  Commission   Detroit  Edison  and 
the  transmission  customer. 

Comment  date:  May  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  the  this  notice. 

17   .Northern  States  Power  Cxtmpany 
(Minnesota  and  Northern  Slates  Power 
Company  (Wisconsin) 

IDocket  No.  ER98-2b40-OOOl 

Take  notice  that  on  April  22,  1998. 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
referred  to  as  NSP),  tendered  for  filing 
its  Market-Based  Rate  Application. 

NSP  requests  that  this  Market-Based 
Rates  Electric  Service  Schedule, 
together  with  confirming  changes  to 
NSP's  Electric  Services  Tariff,  be  made 
effective  on  the  date  of  the  Commission 
issues  an  order  approving  NSP's  Market- 
Based  Rate  Application. 

Comment  aate  May  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Kentucky  Utilities  Company 

IDocket  No.  ER98-264 3-000) 

llftce  notice  that  on  April  22,  1998. 
kpiitucky  Utilities  Company  (KU), 
tendered  for  filing  non-firm 
transmission  service  agreements 
between  KU.  Coiiagra  Energy  Services. 
Inc.,  and  OGE  Energy  Resources,  Inc., 
under  its  Transmission  Services  Tariff 


and  service  agreements  with  Tennessee 
Power  Company  and  Illinois  Municipal 
Electric  Agency  under  its  Power 
Services  Tariff. 

Comment  date:  May  12.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Allegheny  Power  Service 
C^orporation,  on  behalf  of  .Monongahela 
Power  (x)mpany.  the  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

IDocket  No.  ER98-2644-0001 

Take  notice  that  on  April  22,  1998. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monogahela  Power 
Company.  The  Potomac  Edison 
company  and  West  Penn  Power 
Company  (Allegheny  Power),  fi)ed 
Supplement  No.  29  to  add  Merchant 
Energy  Group  of  the  Americas,  Inc.,  to 
Allegheny  Power's  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
in  Docket  No  OA96-18-000.  The 
proposed  effective  date  under  the 
Service  Agreements  is  April  21,  1998. 

Copies  of  the  filing  have  been 
provided  to  the  Public  UtiUties 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:May  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385  214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
|FR  Doc  98-11619  Filed  4-30-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulate^ 
Commission 

Notice  of  Application  Tendered  for 

Filing  with  the  Commission 

April  27. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  Water 
Power  Project,  5  Megawatts  or  Less. 

b.  Project  No.:  P-2964-006. 

c.  Date  Filed:  March  31.  1998. 

d.  Applicant:  City  of  Stuygis, 
Michigan. 

e.  Name  of  Project:  Sturgis 
Hydroelectric  Project. 

f.  Location:  On  the  St.  Joseph  River  in 
St.  Joseph  County,  near  Centteville, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact: 
Mr.  John  J.  GriflBth.  P.E..  Electric 

Department  Superintendent,  City  of 

Sturgis,  130  North  Nottawa,  Sturgis, 

MI  49091 
Mr.  John  E.  Fisher,  P.E.,  Chairman, 

Lawson-Fisher  Associates  P.C.,  525 

West  Washington  Ave..  South  Bend. 

Indiana  46601 

i.  FERC  Contact:  Patrick  K.  Murphy 
(202)  219-2659. 

j.  Comment  Date:  60  days  from  the 
date  of  this  notice. 

L  Description  of  Project:  The  existing 
run-of-river  project  consists  of:  (1)  An 
800-foot-long  dam,  comprised  of  a  300- 
foot-long  spillway  and  an  500-foot-long 
earthem  portion;  (2)  two  powerhouses 
(old  &  new);  and  (3)  an  18-mile-long 
14.4/24.9  KV  WYE  transmission  line. 
The  old  powerhouse  houses  two 
turbine-generator  units  (each  550 
kilowatts  (KW));  the  new  powerhouse 
houses  two  units  (each  750  KW)  totaling 
1.300-kw  generating  capacity.  The 
Sturgis  Project  reservoir  has  a  surface 
area  of  580  acres  and  a  storage  volume 
of  approximately  6.550  acre-feet  at  825 
feet  surface  elevation.  There  is  no  new 
construction  proposed  for  power 
purposes. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  MICHIGAN 
STATE  HISTORIC  PRESERVATION 
OFFICER  iSHPO),  as  required  by  §  106. 
National  Historic  Preservation  Act,  and 
the  regulations  of  the  Advisory'  Council 
on  Historic  Preservation.  36  CFR  at 
800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  beheves  that  an  additional 
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scientiliL  study  siiould  btJ  cunducltHi  in 
order  to  fomi  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency.  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  this  notice  and  serve  a  copy 
of  the  request  on  the  applicant. 
Linwood  A.  Wataon.  |r., 
Acting  Secretary 

IFR  Doc  9ft- 11 572  Filed  4-3&-98;  8:45  am) 
HLUNQ  COM  trir-oi-M 


DE^'AM  'Mt  N 


Nt  RGY 


(•  tHl»"  t    r -""fyy  Hugulatory 
Cor"."'  s^.ion 

Notice  of  Application  Tendered  for 
Filing  W  "^  'f^^'  Commission 

April  27.  iy>JH. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Exemption  of 
a  Constmcled  Small  Hydroelectric 
Power  Project  5  Megawatts  or  less. 

b.  Pro/ec(  No.:  11613-000. 

c.  Date  filed:  February  25.  1998. 

d.  Applicant  Ronald  Lizotte. 

e.  Name  of  Project:  HE  257. 

f.  Location:  In  the  Tiller  Ranger 
District.  Umpqua  National  Forest. 
Francis  Creek.  Sections  27  and  28. 
Tn.29S..  R.IVV.  Willamette  Meridian. 
Douglas  County.  Oregon. 

g.  Filed  Pursuant  to  Federal  Power 
Act.  16  use.  791(a>-825{r). 

h.  Applicant  Contact:  Ronald  Lizotte. 
P.O.  Box  193.  Tiller.  Oregon  97484. 
(541) 825-3942. 

i.  FERC  Contact:  Gaylord  W. 
Hoisington.  (202)  219-2756. 

j.  Brief  Description  of  Project:  The 
project  consists  of:  (1)  a  24-inch-high 
concrete  diversion  dam;  (2)  a  1.280-foot- 
long,  3-inch-diameter  PVC  pi[}e:  (3)  a 
12-mch  pelton  wheel:  (4)  a  55-volt.  53- 
amp  Davidson  Marine  alternator:  (5)  a 
5.000-watt  inventor;  (6)  a  1.800-foot-long 
transmission  line:  (7)  a  0.6-raile-long 
access  road:  and  (8)  other 
appurtenances. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  Oregon  State 


HisluriL  Fr«s«rvdtion  Utticer  (bHPUJ.  as 
required  by  §  106.  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

I.  Under  Section  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR 
4.32(b)(7)).  if  any  resource  agency, 
SHPO.  Indian  Tribe,  or  person  believes 
that  the  applicant  should  conduct  an 
additional  scientific  study  to  form  an 
adequate,  factual  basis  for  a  complete 
analysis  of  this  application  on  its  merits, 
they  must  file  a  request  for  the  study 
with  the  Commission,  together  with 
justification  for  such  request,  not  later 
than  60  days  after  application  is  filed, 
and  must  serve  a  copy  of  the  request  on 
the  applicant.  In  this  case,  we  will 
extend  the  comment  period  until  June 
25. 1998. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary 
jFR  Doc  9»-n578  Filed  4-30-98;  8:45  am] 
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DFPAHTMENT  OF  ENERGY 

Federal  Energy  Requiator^ 
CommissH-in 

(Dockn' Noi   t-'l9»   •>  CKK' th'ouqh    OCT 

Inqufy  Cunf  erning  !he  Commission  s 
Policy  on  indepenoenf  System 
Operators.  Notice  of  Reqionai 
Conferences 

April  27.  1998. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  will  convene 
seven  public  conferences  of  one  day  or 
less  to  discuss  regional  factors  relevant 
to  our  policy  concerning  Independent 
System  Operators  (ISOs).  The 
conferences  will  be  held  between  May 
28  and  June  8.  1998. 

I.  Introduction 

In  Order  Nos.  888  and  889  and  their 
progeny,'  the  Commission  established 
fundamental  principles  of  non- 
discriminatory open  access  transmission 
services  and  encouraged,  but  did  not 
require,  the  formation  of  ISOs.  On 
March  13.  199,  the  Commission 
initiated  an  Inquiry  Concerning  the 
Conrunission's  Policy  on  ISOs  in  Docket 


No.  FLa»-5-OUU.  A  two-oay  public 
conference  was  held  at  the 
Commissions  headquarters  in 
Washington.  DC.  on  April  15-16.  1998. 
The  Commission  received  input  on  a 
range  of  ISO  issues  from  40  speakers 
pjirticipating  on  seven  topical  panels. 
Approximately  400  individuals 
attended  the  conference  on  each  day, 
while  numerous  others  observed  the 
proceedings  electronically.  By  design, 
this  first  conference  addressed  the 
Commission's  general  ISO  poUcies. 

To  comprehensively  examine  ISO 
issues,  the  Commission  believes  it  is 
important  to  provide  an  adequate  forum 
to  explore  regional  factors  that  should 
be  taken  into  account  in  the 
Commission's  consideration  of  its  ISO 
policy.  For  this  reason,  the  Commission 
v^U  hold  seven  regional  conference 
between  May  28  and  June  8.  1998. 

The  Commission  intends  each 
regional  conference  to  examine  specific 
regional  characteristics  and  institutional 
factors  that  bear  upon  the  formation, 
governance,  design  and  functions  of 
ISOs  or  other  types  of  organizations 
formed  to  administer  the  electric 
transmission  grid  on  a  regional  basis.  It 
wishes  to  examine  whether  the 
incorporation  of  such  considerations 
into  the  Commission's  policy  on  ISOs 
will  foster  more  rapid  ISO  formation. 
The  Commission  also  wishes  to  examine 
whether  regional  factors  present  barriers 
to  the  formation  of  ISOs,  including  ISOs 
of  appropriate  size,  scope  and 
membership  as  may  be  necessary  to 
promote  competition  and  reliability  in 
bulk  power  markets  and  to  support  state 
initiatives  providing  for  retain  customer 
choice  and  direct  access,  and.  if  so. 
what  actions  can  be  undertaken  to 
remove  or  reduce  such  barriers. 

II  Regional  Confen'nces 

The  Commission  will  hold  seven 
regional  conferences  as  described 
below.  A  single  Commissioner  will 
preside  at  each  conference.  The 
Commissioner  will  be  accompanied  by 
a  Commission  staff  member  who  will 
help  direct  questions  to  the  panelists. 
Starting  and  ending  times  will  be 
announced  in  a  subsequent  order. 


Presiding  cxxnmissionef 

Conference  date 

City  and  cxjnfer er»c«  locatKxi 

Docket  No. 

Comm.  Massey „ 

May  28  1998 

Phoenix.  AR,   Hyatt   Regency   Phoenix.   122  North   Second 
Street,  Prx)encx,  AR  85004,  (602)  252-1234 

PL98-5-O01 

'  .See  Promoiing  Whnl«Ml«  Cumplation  Through 
Op«n  Act«*»  "^  !iin«lorv  Tr«n*miMlon 

Sarvices  by  P  .■».  and  Rocovary  o( 

Stranded  Costs  by  I'ubllc  UtUlliasand  Tnuumlltlng 
IJtIIltlm.  Order  No  M8.  61  Fed  Keg  21,540  (1996) 
FEKC  Slat*,  a  Ra«a.  1  91.036  (1996).  order  on  nhn. 


Order  No  8SA-A.  62  Fed  Rag.  12.274  (1997).  FERC 
Slat*,  k  Regs.  1  31.048  (1997).  order  on  rehg.  Order 
No.  8««-B.  Bl  FERC  161.248  (1997),  order  ofirp/ig. 
Order  No.  B88-C  82  FERC  161.046  (1998)  Open 
Accesa  Same- Time  Information  System  and 
Standards  of  Conduct.  Order  No.  889.  61  Fed  Rag. 


21.737  (1996),  FERC  Suts  t  Rags.  1  31,035  (1996). 
order  on  reh'g.  Order  No  889-A.  62  Fed.  Reg. 
12.484(1997).  FERC  Stats  ft  Regs.  131.049(1997), 
order  on  reh  g.  Order  No.  S89-B.  81  FERC  1 61 .253 
(1997). 
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Presiding  commissioner 

■ 
Conterence  date 

City  and  conference  location 

Docket  No. 

Comm   Massey  

May  29    ^998      

Kansas  Cirv   MO  Embassy  Suites  7640  N  W  Tiftanv  Sonnos 

PI  QR_«i-JY» 

Comm   Heoe'^     

June  1    1998      

Parkway,  Kansas  City,  MO  64153.  (816)  891-7788. 
New  Orleans   LA   Doi*)tetree  Inn  300  Canal  Street  New  Or-  1  PL98-5-(X)3 

Comm.  Bailey  

Chr.  Hoecker    

June  4,  1998  

leans.  LA  70i30,  (5041  581-1300. 
Indianapolis    IN    Adams  Mark  2544  Executive  Drive    Indian-     Pi  «JA-f>-nfta 

June  5,  1998 

June  8    ■'998       

apoUs,  IN,  (317)248-2481 

Portland,  OR,  Sheraton  Portland.  Airport  Hotel,  8235  N.E.  Air- 
port Wav    Portland,  OR  97220,  (503)  281-2500 

Richmond  Va  Richmond  Airport.  HoJtday  Inn,  5203  Wtliams- 
burg  Road.  Richmond.  VA  23150,  (804)  222-6450. 

Orlando  Fl,  Man-ton  Orlando  Airport,  7499  Augusta  Natkxwil 
Dr  ,  Orlando  FL  32822,  (407)  851-9000. 

PL98-5-005 

Comm    Baiiev      

PL98-5-006 

Comm    Bfeathitl 

Junes    1998   

PL9&-5-007 

All  conferences  will  be  open  to  the 

general  public.  No  pre-rej?istration  is 
required  No  food  sen  ice  is  provided  as 
part  of  these  conferences.  Requests  for 
hotel  accommodations  should  be 
directed  to  the  hotels  identified  above 
for  each  conference  or  to  other  hotels  in 
the  area. 

111.  Participation  in  Conference 

at  this  time,  the  Commission  does  not 
envision  the  use  oi  topical  panels  at 
each  of  the  regional  conferences. 
However,  we  may  group  speakers 
expressing  interests  m  common  or 
similar  issues  on  a  single  panel. 
Potential  participants  may  wish  to 
examine  the  extensive  list  of  questions 
and  topics  appended  to  the 
Commissions  initial  order  in  this 
proceeding  to  become  familiar  with  the 
scope  of  the  Commissions  interests. 

Persons  wishing  to  speai.  at  one  of  the 
conferences  must  submit  a  request  !o 
make  a  statement  in  the  applicable 
subdcKltet  m  Docket  No  PL98-5-000 
The  first  page  of  the  request  should 
clearly  spet^ify  the  name,  title  and 
ofganization  (if  anyl  of  the  person 
desiring  to  speak,  the  party  or  parties 
the  speaker  represents,  and  the  city  for 
which  participation  is  requested.  The 
request  must  also  include  a  brief 
synopsis  (not  to  exceed  three  pages)  of 
the  regional  issue  or  issues  that  each 
speaker  wishes  to  address  The  synopsis 
for  each  speaker  should  begin  on  a 
separate  page  ^  All  requests  must  be 
filed  (with  an  original  and  fourteen 
copies)  with  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N  E  .  Washington.  DC. 
20426,  on  or  before  May  a.  1998.  The 
Commission  may  also  contact  industry 
experts  to  participate  in  each 
conference.  The  Commission  will  issue 
a  further  notice  listing  the  speakers  and 
panels  for  each  conference. 


In  addition,  all  interested  persons  are 
invited  to  submit  written  comments  (not 
to  exceed  10  pages)  addressing  topics  to 
be  discussed  at  the  regional  conferences 
on  or  before  June  25,  1998  Comments 
must  be  filed  (with  an  original  and 
fourteen  copies!  with  the  Office  of  the 
Secretarv.  Eederai  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426  Comments 
should  pertain  directly  to  the 
characteristics  or  institutional  factors 
associated  with  a  particular  region  and 
should  be  captioned  with  one  of  the 
particular  subdcK.ketisj  identified  above. 
Comments  of  a  general  nature 
concerning  regional  issues  should  be 
submitted  in  Docket  No  PL98- 5-000.^ 
Comments  in  all  subdockets  as  well  as 
the  lead  dcK.ket  will  be  considered  in 
the  Commission  s  examination  of  its 
ISO  policies.  All  comments  will  be 
placed  in  the  Commission's  public  files 
and  will  be  available  for  inspection  or 
copying  in  the  Commission's  Public 
Reference  Room  during  normal  business 
hours  Comments  are  also  accessible  via 
the  Commission  s  Records  Information 
Management  System  (RIMS)  on  the 
Commission's  Internet  web  site  at 
http;//www.ferc.fed.us. 

The  Commission  does  not  intend  to 
broadcast  the  regional  conferences. 
However,  the  Commission  will  arrange 
for  a  court  reporter  to  transcribe  the 
proceedings  in  each  city.  Persons 
interested  in  receiving  a  copy  of  one  or 
more  of  the  regional  conference 
transcripts  for  a  fee  should  contact  Ace- 
Federal  Reporters.  Inc.  at  202-347- 
3700 

For  further  information  concerning 
requests  to  speak  at  one  of  the  regional 
conferences,  contact 
E  Allen  Mosher,  Office  of  Electric 

Power  Regulation,  Federal  Energy 

Regulatorv  Commission,  888  First 

Street,  N.E,,  Washington,  D.C.  20426. 

Voice:  202-208-0889,  Fax:  202-208- 


'A  party  may  submit  requests  to  speak  for  more 
than  one  speaker  or  for  more  than  one  city. 
However,  requests  should  be  organized  by  city  and 
should  clearly  identify  the  region-specific  issues 
that  the  speaker  will  address. 


'This  order  does  not  extend  the  May  1,  1998 
deadline  in  Docket  No.  PL98-5-000  for  written 
comments  that  do  not  concern  region-specific 
issues. 


0960.  E-mail; 
allen.mosber9ferc.fed.us 
Brian  Gish,  Office  of  General  Counsel. 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC.  20426,  Voice:  202- 
208-0996,  Fax:  202-208-006,  E-mail; 
brian.gish@ferc.fed.us 
For  further  information  concerning 
conference  logistics,  contact:  Wanda  V. 
Washington,  Office  of  Executive 
Director  and  Chief  Financial  Officer, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC, 
20426,  Voice:  202-208-1460,  Fax:  202- 
208-0819,  E-mail: 
wanda  washington@ferc.fed.us 
Linwood  A.  Watson.  )r.. 
Acting  Secretary 
IFR  Doc.  9e-11580  Filed  4-30-98:  8  45  am) 

BILUNG  COOf  8717-01-M 


ENVIRONMENTAL  PROTFCtiON 
AGENCY 

[FRL -6007-2] 

Agency  InfoTnation  Conecttof- 
Activities:  Proposed  Collection 
Comment  Request   Eiectnc  Utility 
Steam  Generating  UmT  Mercury 
Emissions  Collection  Etiort 

AGENCY:  Environmental  Protection 

Agenc  v  (EPA). 

ACTION;  Notice  of  public  meeting. 

summary:  a  public  meeting  will  be  held 
by  the  Office  of  Air  and  Radiation, 
Office  of  Air  Quality  Planning^nd 
Standards  to  review  the  EPA's 
announced  plan  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Electric  Utility  Steam  Generating  Unit 
Mercury  Emissions  Information 
Collection  Effort  Information  Collection 
Request;  EPA  ICR  No.  1858,01.  A  60-day 
period  of  public  review  of  the  proposed 
information  collection  was  announced 
in  the  Federal  Register  on  April  9,  1998 
(63  FR  17406). 
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DATES:  The  public  review  meeting  will 
be  held  on  May  21.  1998  at  the  EPA 
headquarter 's  auditorium.  401  M  Street. 
S  W  .  Washington.  DC.  The  meeting 
will  be  from  8:30  am.  until  1  00  p  m.. 
Eastwrn  daylight  savings  time 
ADDRESSES:  Members  of  the  public 
wishing  to  attend  the  meeting  should 
register  by  phoning  Ms.  Libby  Bradley  at 
(919)  541-5578  Please  note  that  space 
is  limited  and  registrations  will  be 
accepted  on  a  fintt-come.  first-served 

bftsis. 

Copies  of  the  draft  OMB  Form  83-1. 
supporting  statement,  and  questionnaire 
are  available  from  Public  Docket  No.  A- 
92-55  at  the  following  address:  U.S. 
Environmental  Protection  ■>    ■  Air 

and  Radiation  Docket  and  .  ition 

Center  (6102).  401  M  Street.  S.W  . 
Washington.  DC.  20460.  The  docket  is 
located  at  the  above  address  in  Room 
M-1500.  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8.00  a.m.  to 
4  00  p.m..  Monday  through  Friday.  The 
draft  materials  (docket  entries  A-92-55. 
I_j_2. 1-1-3.  and  I-M)  are  available  for 
review  in  the  docket  center  or  copies 
may  be  mailed  on  request  from  the  Air 
and  Radiation  Docket  and  Information 
Center  by  calling  (202)  260-7548  or 
7549.  The  FAX  number  for  the  Center  is 
(202)  260-4400.  A  reasonable  fee  may 
be  charged  for  copying  The  draft 
materials  are  also  available  free  of 
charge  from  the  EPAs  website  listing 
Federal  Register  notices  at  "http:// 
www  epa.gov/ttn/oarpg/t3pfpr.ntml"  or 
by  contacting  one  of  the  people  listed 
below. 

Docket  Docket  No.  A-92-55  is 
available  for  public  inspection  and 
copying  as  noted  above.  The  docket  is 
an  organized  file  of  information  used  by 
the  EPA  in  the  development  of  the  Final 
Report  to  Congress  required  by  section 
112(n)(l)(A)  of  the  Clean  Air  Act. 
Comments  received  on  the  proposed 
ICR  are  in  category  l-J  of  the  docket  for 
review  by  interested  parties. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  meeting,  contact  Mr  William 
Maxwell  (telephone  number  (919)  541- 
5430;  facsimile  number  (919)  541-5450. 
e-mail  "maxwell  bill@epa. gov"). 
Combustion  Group.  Emission  Standards 
Division  (MD-13);  or  Mr.  William 
Grimley  (telephone  number  (919)  541- 
1065;  facsimile  number  (919)  541-1039; 
e-mail  "grimley.william@epa.gov "1. 
Emission  Measurement  Center, 
Emission  Monitoring  and  Analysis 
Division  (MD-19).  U.S.  Environmental 
Prote<:tion  Agency.  Research  Triangle 
Park.  North  Carolina  27711 
SUPPLEMENTARY  INFORMATION:  The  EPA 
has  prepared  the  proposed  ICR  Electric 


Utility  Steam  Generating  Unit  Mercury 
Emissions  Information  Collection  Effort 
Information  Collection  Request;  EPA 
ICR  No   1858.01.  for  submittal  to  the 
OMB 

A  public  meeting  is  being  held  as  part 
of  the  process  of  public  review  of  the 
proposed  ICR  required  by  the 
Paperwork  Reduction  Act.  The  purpose 
of  this  meeting  is  for  the  EPA  to  listen 
to  public  opinion  on  the  draft  ICR  and 
any  suggested  recommendations  the 
public  may  have  regarding  changes  the 
Agency  should  take.  Members  of  the 
public  wishing  to  present  formal 
comments  at  the  meeting  should  so 
indicate  when  registering.  Individual 
speaking  times  will  be  limited  to  10 
minutes  in  order  to  give  everyone  an 
equal  opportunity  to  speak. 

Seating  will  be  limited  for  the  meeting 
and  advance  registration  is  suggested. 
Information  about  attending  the  meeting 
and  obtaining  a  copy  of  the  draft 
materials  is  provided  elsewhere  in  this 
notice 

In  addition  to  the  public  meeting 
announced  herein,  the  EPA  is  also 
willing  to  meet  with  interested 
constituencies  in  an  open  exchange  of 
information  at  other  times.  Persons 
wishing  to  schedule  such  a  meeting 
should  contact  Mr.  William  Maxwell  at 
the  number  noted  above. 

After  the  meeting  and  the  close  of  the 
public  comment  period  on  June  8.  1998. 
the  draft  ICR  will  be  revised  based  on 
the  comments  received  and  then 
submitted  for  OMB  review.  Another 
period  of  public  comment  will 
accompany  this  OMB  review.  Those 
wishing  to  present  comments  on  the 
draft  ICR  and  those  wishing  to  comment 
but  unable  to  attend  the  public  meeting 
are  requested  to  submit  written 
comments.  Written  comments  on  the 
draft  ICR  must  be  received  by  the  Air 
and  Radiation  Docket  and  Information 
Center  by  June  8.  1998  at  the  address 
noted  above.  The  EPA  requests  that  a 
separate  copy  of  all  comments  also  be 
provided  to  Mr.  William  Maxwell  at  the 
address  noted  above. 

Dated:  April  24.  1998 
Bruce  C.  lordan. 

Director.  Emission  Standards  Division 

|FR  Doc  9»-11661  Filed  4-30-98;  8.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-60C.'-*] 

Agency  Inlormation  Coilection 
Activities:  Proposed  Coliection; 
Commen!  Request    Construction 
Grants  Prograrr, 

AuEncy;  Envuonmental  Protection 
Agency  (EPA). 
acdon:  Notice. 

StJMMARV:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

Construction  Grants  Program 
Information  Collection  Request.  EPA 
ICR  No.  0827.05  and  Control  No.  2040- 
0027.  current  expiration  date  May  31. 
1998.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval.  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  l)elow. 

DATES:  Comments  must  be  submitted  on 
,,rV>»>for«  lune30.  1998. 
ADDRESSES:  Lucille  Liem,  Office  of 
Wastewater  Management.  Mail  Code 
4204.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.  Washington. 
DC  20460.  Interested  persons  may 
obtain  a  copy  of  the  ICR  without  charge 
by  writing  to  the  preceding  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucille  Liem.  Telephone  Number:  (202) 
260-5844/Facsimile  Number:  (202)  260- 
1827/E-mail: 
LIEM.LUCILLE@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

■i.''   .'•  ;  ■ :  iitifs  Entities  potentially 
affected  by  this  action  are  State.  Tribal, 
and  Local  governments,  including  the 
District  of  Columbia.  Puerto  Rico,  the 
Outer  Pacific  Islands,  and  the  Virgin 
Islands. 

Title:  Construction  Grants  Program 
(OMB  Control  No.  2040-0027;  EPA  ICR 
0827.05)  expiring  05/31/98. 

Abstract:  This  Information  Collection 
Request  (ICR)  extends  the  clearance  for 
the  information  collection  activities 
required  under  the  Environmental 
Protection  Agency's  (EPAs) 
Construction  Grants  Program.  The 
program  is  authorized  by  Title  II  of  the 
Clean  Water  Act  (CWA).  Under  this 
program,  municipalities  and  Indian 
Tribes  may  obtain  grants  for  wastewater 
treatment  construction  projects. 

In  order  to  obtain  a  construction 
grant,  a  municipality  must  submit 
information  describing  the  project  and 
its  ability  to  manage  it.  Municipal 
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managers  use  the  information  to  plan 
design,  build,  operate,  and  maintain  a 
treatment  works  that  protects  public 
health  and  the  environment.  In 
addition,  the  appropriate  State  or  EPA 
Regional  office  reviews  the  information 
to  determine  if  the  project  is  necessary, 
reasonable,  in  accordance  with  sound 
planning  principles,  and  a  pnident  u.se 
of  Federal  funds 

In  general.  Indian  Tribes  submit  the 
same  type  of  information  as 
municipalities  Therefore,  estimates  of 
the  municipal  burden  in  descriptions  of 
the  indi\  idual  information  LolleiTtions 
include  the  hidian  Tribes'  tune,  where 
applicable  EP.\  Regions  assist  the 
Tribes  in  preparing  grant  applications, 
which  decreases  the  burden  of  the 
information  requirements.  In  addition. 
the  Indian  Health  Service  provides 
technical  assistance 

EP,^  collects  information  from,  the 
State  to  meet  statutory'  and 
administrative  program  management 
requirements  Under  this  ICR.  the  only 
requirement  for  States  is  the  listing  of 
pro|ec:ts  for  funding  m  priontv  order 
State  program  managers  would  develop 
this  type  of  list  for  their  own 
administrative  needs  EPA  reviews  the 
information  to  determine  if  the  State's 
program  meets  CW.^  requirements  and 
evaluates  the  effectiveness  of  the  State's 
program  management 

I  nderTitle  II,  construction  grant 
programs  mav  be  administered  by  EP.\ 
or  delegated  States  The  requirements 
for  the  construction  grants  program  are 
at  40  CFR  Part  35.  Subpart  I.  and  Title 
II  of  the  CVV.-\  These  provisions  require 
grantees  to  submit  information  to  EP.'\ 
or  delegated  States,  and  also  require 
States  that  award  construction  grants  to 
submit  information  to  EPA.  .Authority 
for  collecting  this  information  comes 
6x)m  the  Construction  Grants 
Information  Collection  Request  (OMB 
No.  2040-0027,  ICR  0827.05). 

EPA  is  currently  phasing  out  the 
Construction  Grants  Program.  The 
program  is  being  replaced  by  the  State 
Revolving  Loan  Fund  (SRF)  Prograin 
(Title  VI  of  the  Clean  Water  Act). 
Established  in  the  1987  amendment  to 
the  CWA.  the  SRF  program  provides  a 
continuous  source  of  funding  for 
publicly  owned  treatment  works 
(POTWs).  Because  most  States  are  now 
funding  construction  projects  through 
the  SRF  program  rather  than  the 
Construction  Grants  Program,  the 
burden  associated  with  the  Construction 
Grants  Program  has  decreased 
significantly.  (The  information 
collection  request  associated  with  the 
SRF  program  are  cleared  under  a 
separate  ICR.  OMB  No.  2040-0118,  ICR 
No.  1391.) 


.■\n  agency  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  ONffl 
control  number  The  OMB  control 
numbers  for  EP.^  s  regulations  are  listed 
in  40  CFR  Pa.n  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 

agency  s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iiij  enhance  the  quality,  utility,  and 
clarity  of  tbe  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  eleclronic, 
mechanical,  or  other  technologir.a: 
collection  techniques  or  other  forms  of 
information  technology,  eg,  permitting 
electronic  submission  of  responses. 

Burden  Statement: 

Average  Burden  Hours  per  Response 

4.7. 

Frequency  of  Response:  280. 

Number  of  Likely  Respondents:  60. 

Average  Annual  Cost  Burden; 
S23.823,68. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  vidth  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  April  27.  1998. 
Michael  B.  Cook, 

Director.  Office  of  Wastewater  Management. 
(PR  Doc.  98-11663  Filed  4-30-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
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AgerKy  Information  Coliectior 
Activities:  Sut>mission  for  OMB 
Review;  Comnrient  Request 
Compliance  information  Project 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Papt^rwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Comphance  Information 
Project.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  t>efore  June  1    1  ^^f 
FOR  RJRTHER  INFORMA'iO,  COKTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandydepamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
v^ww.epa  gov/icr  and  refer  to  EPA  ICR 
No.  1802.01 
SUPPtEMEVTARY  INFORMATK)N: 

7,r;r  <      rpliance  Information  Project 
(CIP);  EPA  ICR  No.  1802.01.  This  is  a 
new  collection. 

Abstract:  The  purpose  of  the  OP  is  to 
test  creative  new  strategies  for 
identifying  compliance  information 
which,  to  date,  EPA  or  the  States  may 
have  failed  to  capture  or  utilize.  Sources 
of  such  information  may  include 
unutilized  studies  or  reports,  produced 
by  States,  private  parties,  or  other 
government  agencies,  and  observations 
by  field  personnel  which,  for  one  reason 
or  another,  escape  our  traditional 
methods  for  collecting  and  documenting 
information.  The  CIP  is  designed  to 
channel  such  unidentified  or  unutilized 
compliance  information  to  the 
personnel  who  design  and  implement 
our  information,  targeting,  and  planning 
systems  to  fill  gaps  in  the  Agency's  or 
the  States'  databases,  guide  us  to 
previously  unidentified  compliance 
problems,  enhance  our  ability  to 
describe  our  successes,  or  help  us  in 
other  ways. 

Non-Federal  respondents  will  be  State 
compliance  and  enforcement  personnel, 
especially  field  inspectors  and  persons 
who  manage  inspectors.  Through  the 
CIP.  the  Agency  will  conduct  field 
personnel  roundtable  interviews  in  each 
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of  the  ten  EPA  Regions,  and  invite  one 
or  two  representatives  from  each  State 
to  participate  along  with  Regional 
personnel.  At  the  request  of  the  States 
which  participated  in  the  pilot 
roundtable  in  Region  111.  the  Agency 
will  provide  the  interview  questions  in 
the  form  of  a  questionnaire  to  each  of 
the  participants  in  advance  of  the 
roundtable  so  that  each  participating 
organization  may  prepare  for  the 
roundtables  and  afterwards  prepare 
detailed  written  responses  The  Agency 
will  conduct  the  roundtables  as  a  group 
discussion  of  the  questionnaire  topics 
with  managers  and/or  inspectors  from 
the  Region  and  each  of  the  states  in  the 
Region.  Participants  will  then  return  to 
thfllr  states,  distribute  the  questionnaire 
across  media  organizations,  complete 
written  responses  to  the  questionnaire, 
and  then  forward  the  responses  to  EPA. 

State  involvement  and  participation  is 
essential  if  the  CIP  is  to  succeed. 
Consultation  and  coordination  with 
each  State  participating  in  the  round 
table  process  is  an  integral  part  of  the 
overall  project  design.  Each 
participating  Slate  will  receive 
opportunities  to  comment  on  all  aspects 
of  the  Project,  including  the  design  and 
the  content  of  our  discussion  questions 
and  work  products,  and  how  the  new 
information  is  used.  EPA  has  extended 
similar  opportunities  for  involvement  to 
the  Environmental  Council  of  States  and 
all  of  the  major  State  environmental 
associations.  Initial  responses  to  the 
Project  from  the  States  have  been 
positive.  In  general,  the  States  appear  to 
share  EPA's  interest  in  exploring  for 
new  sources  of  compliance  information. 
The  States  will  receive  access  to  all  of 
the  compliance  information  gathered  by 
EPA  through  the  Project,  whether  from 
federal,  state,  or  non-governmental 
sources. 

Responses  to  the  information 
collection  request  are  voluntary  and  not 
required  to  obtain  or  retain  any  benefit. 
The  Agency  will  ask  persons  who 
participate  in  the  CIP  not  to  refer  to 
specific  persons,  facilities,  or  cases  by 
name,  nor  collect,  as  part  of  this  project, 
references  to  specific  persons,  facilities. 
or  cases  in  any  form,  unless  such 
information  is  already  in  the  public 
record.  The  Agency  will  not.  and  in  fact 
will  be  unable  to.  use  compliance 
information  collected  through  the  CIP  to 
form  compliance  conclusions,  rank  or 
index  performance  of  specific  persons, 
facilities,  or  cases.  The  Agency  will  not 
ask  for.  nor  collect,  any  confidential 
business  information  (CBI).  All 
information  submitted  to  the  Agency  for 
which  a  claim  of  confidentiality  is  made 
will  be  safeguarded.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 


required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1.320  8(d).  soliciting  comments  on 
this  collection  of  information  was 
published  on  12/30/97.  No  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  117  hours  per 
responding  entity.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States. 

Estimated  Number  of  Respondents: 
50.    J 

FnQuency  of  Response:  1. 

Estimated  Total  Annual  Hour  Burden: 
5.850  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $260,667. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1802.01  in 
any  correspondence. 
Ms.  Sandy  Farmer.  US.  Environmental 

Protection  Agency.  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW. 

Washington,  DC  20503. 

Dated;  April  27,  1998. 
loMph  Retzer. 

Director.  Regulatory  Information  Division. 
|FR  Doc.  98-11660  Filed  4-30-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements  Filed  April  20.  1998 
Through  April  24,  1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980142,  Final  EIS,  AFS.  ID, 
Sandpoint  Noxious  Weed  Control 
Project,  Implementation,  Proposing  to 
control  noxious  weeds  on  46  sites. 
Idaho  Panhandles  National  Forests. 
Sand[>oint  Ranger  District,  Bonner 
County,  ID,  Due:  )une  01,  1998. 
Contact:  Betsy  Hammet  (208)  263- 
5111. 

EIS  No.  980143.  Draft  EIS,  OSM.  TN. 
Fall  Creek  Falls  Petition  Evaluation 
Document,  Implementation,  Designate 
the  Land  as  Unsuitable  for  Surface 
Coal  Mining  Operation,  Van  Buren 
and  Bledsoe  Counties,  TN,  Due:  July 
30,  1998,  Contact:  Sam  K.  Bae  (202) 
208-2633. 

EIS  No.  980144,  Final  EIS.  FRC.  WA. 
Skagit  River  Basin  Hydroelectric 
Projects.  Eight  Projects— (FERC.  No. 
10100)  (FERC.  No.  4437)  (FERC.  No. 
4376)  (FERC.  No.  9787)  (FERC.  No. 
10311)  (FERC.  No.  6984)  and  FERC 
No.  10269  and  No.  10416) 
Construction  and  Operation, 
Licensing,  Whatcom  and  Skagit 
Counties.  WA.  Due:  )une  01.  1998, 
Contact:  Gordon  Warren  (202)  219- 
2836. 

EIS  No.  980145.  Legislative  Draft.  COE, 
WA.  Howard  A.  Hanson  Dam  (HHD 
Additional  Water  Storage  (AWS) 
Phase  I  Project.  Construction  and 
Operation.  Green  River  Basin.  Pierce 
and  King  Counties.  WA.  Due:  June  15. 
1998.  Contact:  Ms.  Kris  Loll  (206) 
764-3548. 

EIS  No.  980146.  Draft  Supplement,  AFS, 
SD,  Anchor  Hill  Mine  Expansion 
Project  in  Gilt  Edge  Mine.  Additional 
Information  and  Clarification.  Plan-of- 
Operations.  Approval  Black  Hills 
National  Forest,  SD.  Due:  June  15. 
1998.  Contact:  Don  Murray  (605)  578- 
2744. 

EIS  No.  980147.  Final  EIS,  USN.  CA. 
Mare  Island,  Naval  Shipyard  Disposal 
and  Reuse.  Implementation.  City  of 
Valley.  Solano  County,  CA.  Due:  June 
01.  1998.  Contact:  Jerry  Hemstock 
(650) 244-3023. 
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Dated:  April  28.  1998. 
William  D.  Dickerson,    . 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[PR  Doc.  98-11658  Filed  4-30-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5491-4] 

Environn-iental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  13.  1998  Through  April 
17,  1998  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  10.  1998  (63  FR 
178.56) 

Draf^  EISs 

ERP  No.  D-AFS-L65300-AK  Rating 
LO,  Canal-Hoya  Timber  Sale, 
Implementation.  Slikine  Area,  Tongass 
National  Forest,  Value  Comparison  Unit 
(VCU),  AK. 

Summary:  EPA  used  a  screening  tool 
to  conduct  a  limited  review  of  this 
action.  Based  upon  the  screen,  EPA  does 
not  foresee  having  any  environmental 
objections  to  the  proposed  project. 
Therefore,  EPA  will  not  be  conducting 
a  detailed  review. 

ERP  No.  D-BLM-L08054-AK  Rating 
LO,  Northern  Intertie  Project, 
Construction  of  230  kV  Transmission 
Line  from  Healy  to  Fairbanks,  AK, 
Application  for  Right-of-Way  Grant. 
Gold  Valley  Electric  Association.  AK. 

Summary:  EPA  used  a  screening  tool 
to  conduct  a  limited  review  of  this 
action.  Based  upon  the  screen.  EPA  does 
not  foresee  having  any  environmental 
objections  to  the  proposed  project. 
Therefore,  EPA  will  not  be  conducting 
a  detailed  review. 

ERP  No.  I>-NOA-E39041-SC  Rating 
EC2,  Marine  Environmental  Health 
Research  Laboratory  (MEHRL), 
Construction  and  Operation  of  Premiere, 
High  Technology  and  Marine  Research 
Center,  Approval  of  Permits,  Charleston 
County,  SC. 

Summary:  EPA  expressed 
environmental  concerns  and  about  lack 
of  discussion  on  fuel  storage  tanks,  spill 
prevention  and  containment  strategies 
in  the  event  of  a  tank  runover  and 


impacts  from  running  laboratory 
ventilation  hoods. 

ERP  No.  D-UMC-K11088-€A  Rating 
E02.  Tustin  Marine  Corps  Air  Station 
(MCAS)  Disposal  and  Reuse, 
Implementation,  Orange  County,  CA. 

Summary:  EPA  expressed 
environmental  objections  due  to 
projected  adverse  impacts  to  wetlands 
and  other  jurisdictional  waters.  EPA 
requested  that  the  final  EIS  demonstrate 
that  all  practicable  measures  were  taken 
to  avoid  and  minimize  the  placement  of 
fill  in  wetlands  and  other  aquatic 
resources.  EPA,  also  expressed  concern 
about  potential  impacts  associated  with 
the  use  of  fertilizers  and  pesticides  at 
the  golf  course  and  recommended  that 
final  EIS  examine  reasonable 
opportunities  to  reduce  the  use  of 
fertilizers  and  pesticides. 

Final  EISs 

KRP  No  F-BLM-J01076-WY,  Powder 
River  IVVY\V136142)  and  Thundercloud 
(WYWl 36458)  Coal  Lease  Applications, 
Federal  Coal  Leasing,  Campbell  and 
Converse  Counties.  WY. 

Summon':  EPA's  review  has  not 
identified  any  potential  environmental 
impacts. 

ERP  No  F-BLM-K67046-NV, 
Olinghouse  Mine  Project.  Construction 
of  Two  Open  Pits,  Waste  Dump,  Haul 
Road  and  Cyanide  Heap  Leach  Pads, 
Flan-of-Operation  Approval  Carson 
City,  Washoe  County.  NV. 

Summary  EPA  concerns  were 
addressed  in  the  Final  EIS.  EPA  still 
have  environmental  concerns  about 
potential  impacts  to  nearby  springs  and 
potentially  adverse  pit  lake  chemistry. 
EPA  requested  that  the  Record  of 
Decision  (ROD)  include  specific 
mitigation  and  monitoring  provisions  on 
these  two  issues. 

ERP  No.  F-NOA-L91001-AK,  Juneau 
Consolidated  Facility.  Space  for  the 
University  of  Alaska  Fairbanks  School 
of  Fisheries  and  Ocean  Science  (UAF), 
Possible  Site  Lena  Point,  Fisheries 
Management  Operation,  'Vision  for 
2005',  Juneau,  AK. 

Summary  EPA  continues  to  have 
environmental  concerns  regarding 
wastewater  treatment  at  the  proposed 
facility  and  the  Record  of  Decision 
should  specify  whether  the  facility  will 
tie  into  the  existing  City  and  Borough  of 
Juneau  treatment  system  or  operate  an 
on-site  treatment  plant. 

ERP  No.  F-US-J11014-CO  United 
States  Army  Garrison,  Fitzsimons 
(Formerly  Fitzsimons  Army  Medical 
Center)  Disposal  and  Reuse  for  BRAC- 
95,  Implementation,  City  of  Aurora, 
Denver  County,  CO. 

Summary:  EPA  expressed  lack  of 
objections. 


ERP  No.  FS-UbA-E65040-.Mb.  Camp 
Shelby  Continued  Military  Training 
Activities,  Use  of  National  Forest  Lands, 
Updated  Information,  Final  Site 
Selected  Authorization  for 
Implementation  of  the  Proposed  G.  V. 
(Sonny)  Montgomery  Ranges,  Special 
Use  Permit,  DeSoto  National  Forest, 
Forrest,  George  and  Perry  Counties,  MS. 

Summary.  EPA's  initial  comments  on 
developing  this  training  range  have 
largely  been  addressed  by  additional 
data/exposition.  However,  certain 
concerns  will  only  be  verified  after  the 
range  becomes  operational.  Therefore, 
EPA  will  continue  to  participate  in  the 
interagency  team,  which  will  be 
monitoring  the  facility's  progress. 

Dated:  April  28.  1998. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  98-11659  Filed  4-30-98;  8:45  ami 
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PROJECTION 


[OPP-00536    PRu,--5'at-6: 

State  FIFRA  Issues  Research  sr^d 
Evaluation  Group  CSFIREG:  Pestsc.ot 
Operations  and  Manageme"*  Wo^k  "c 
Committee,  Open  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation 
Group(SFIREG)  Pesticide  Operations 
and  Management  Working  Committee 
will  hold  a  2-day  meeting.  May  18  and 
19,  1998.  This  notice  announces  the 
location  and  times  for  the  meeting  and 
sets  forth  the  tentative  agenda  topics. 
The  meetings  are  open  to  the  public. 
DATES:  The  SFIREG  Working  Committee 
on  Pesticide  Operations  and 
Management  will  meet  on  Monday,  May 
18,  1998,  from  8:30  a.m.  to  5:00  p.m. 
and  Tuesday.  May  19, 1998.  from  8:30 
a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  Claremont  Hotel,  2000  Fourth 
Avenue  at  Virginia,  Seattle.  WA  98121. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Elaine  Y.  Lyon.  Field  and  External 
Affairs  Division,  Office  of  Pesticide 
Programs  (7506C)  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  1921  Jefferson 
Davis  Highway,  Arlington-Crystal  City, 
VA  22202,  CM-n,  (703)  305-5306.  (703) 
308-1850  (fax);  e-mail: 
lyon.elaine^pamail.epa.gov. 
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SUPPteMENTARY  INFORMATION;   1  iie 

tentative  agenda  of  the  SFIREG  Working 
Committee  on  Pesticide  Operations 
Management  includes  the  following. 

1.  Consumer  Information  Sheets  for 
the  purchase  of  treated  wood  products. 

2.  Anti-coagulant  rodenticidesand 
non-target  wildlife  deaths. 

3.  Labeling  of  chlorine  gas  products 
for  agricultural  use. 

4.  Results  of  AAPCO  federal  facilities 
compliance  survey. 

5.  Use  of  commodity  fumigant  methyl 
bromide  for  structural  fumigation. 

6.  Enforceability  of  restrictive  label 
statements  -  statenfents  required  by  the 
agency  vs.  statements  included  at 
registrant's  request. 

7.  EPA's  custom  blend  policy 

8.  Proposal  to  amend  the  Worker 
Protection  Standard  requirement  to 
provide  specific  information  about 
pesticide  applications. 

9.  Pesticide  advertising  on  the  WEB. 

10.  Pesticide  Inspector  Regulatory 
Training. 

1 1  Greenhouse  pesticide  labeling  and 
enforcement. 

12.  Update  on  the  Certification  and 
Training  Advisory  Croup. 

13.  Pesticide  Use  in  the  Commercial 
Practice  of  Animal  Damage  Control. 

14.  Use  of  federal  vs.  state  credentials 
during  inspections. 

15  Antimicrobial  compliance 
program. 

16.  Waiver  of  liability  statements  on 
pesticide  labels. 

17  Reports  from  committee  members. 

18.  Other  topics  as  appropriate. 

List  of  Subjects 

Environmental  protection. 
Dated:  April  23.  1998. 

)ay  Ellraberf«r, 

Din-ctor.  Field  and  External  Affairs  Division, 

Office  of  Pesticide  Programs. 

|FR  Doc  98-1 1665  Filed  4-30-98.  8:45  am) 
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(OPPT -693*5:  FRL-5787-3] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 


Li'.  ■.  ij^nated  this  application  as 

TMi  ^  The  test  marketing 

conditions  are  described  below. 
DATES:  This  notice  becomes  effective 
April  22.  1998.  Written  comments  will 
be  received  until  May  18.  1998. 
ADDRESSES:  Written  comments, 
identified  by  the  docket  control  number 
IOPPT-593651  and  the  specific  TME 
number  should  be  sent  to:  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  NEB-607  (7407).  401  M 
Street.  SW.,  Washington,  DC  20460. 
(202)  554-1404.  TDD  (202)  554-0551. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Comments 
and  data  will  also  be  accepted  on  disks 
in  WordPerfect  in  5.1/6.1  file  format  or 
ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  IOPPT-59365].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Howard.  New  Chemicals  Notice 
Management  Branch.  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  Rm.  E-435I.  401  M 
St.,  SW..  Washington,  DC  20460.  (202) 
260-3780;  e-mail: 
Ho  ward. .sd@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  i>ersons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-98-02. 
EPA  had  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume. 


use.  ana  tne  iiumoer  oi  cusioniers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions,  including  the  stated  use 
and  the  worker  protection  provisions 
described  in  the  application,  in  the 
accompanying  Material  Safety  Data 
Sheet,  and  in  this  notice  must  be  met. 

Inadvertently  the  notice  of  receipt  of 
the  application  was  not  published. 
Therefore,  an  opportunity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  TSCA 
nonconfidential  information  center 
(NCIC),  Rm.  ETG-102  at  the  above 
address  between  12  noon  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  EPA  may  modify  or  revoke  the 
test  marketing  exemption  if  comments 
are  received  which  cast  significant 
doubt  on  its  finding  that  the  test 
marketing  activities  will  not  present  an 
unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-98-02: 

1.  A  bill  of  lading  accompanying 
each  shipment  must  state  that  the  use  of 
the  substance  is  restricted  to  that 
approved  in  the  TME. 

2.  During  manufacturing, 
processing,  and  use  of  the  substance  at 
any  site  controlled  by  the  Company,  any 
person  under  the  control  of  the 
Company,  including  employees  and 
contractors,  who  may  be  exposed  to  the 
substance  shall  use  a  NIOSH-approved 
air-supplied  respirator  with  an  Assigned 
Protection  Factor  (APF)  of  2,000  for 
those  operations  when  the  substance  is 
handled  as  a  liquid  under  heated 
conditions  (70'C  or  greater).  This 
respirator  shall  also  be  required  in  the 
Material  Safety  Data  Sheet  (MSDS)  that 
accompanies  tiiis  substance  to  the 
customer. 

3.  The  applicant  must  ensure  that 
employees  are  provided  with 
information  and  training  on  the  TME 
substance.  This  information  and 
training  must  be  provided  at  the  time  of 
each  employee's  initial  assignment  to  a 
work  area  containing  the  TME  substance 
and  whenever  the  substance  is 
introduced  into  the  employee's  work 
area  for  the  first  time. 

4.  The  Company  must  affix  a  label  to 
each  container  of  the  substance  or 
formulations  containing  the  substance. 
The  label  shall  include,  at  a  minimum, 
the  following  statement: 

WARNING:  Breathing  of  this  substance 
may  be  harmful.  Chemicals  similar  in 
structure  to  (insert  appropriate  name)  have 
been  found  to  cause  lung  toxicity  and 
respiratory  sensitization.  To  protect  yourself 
you  must  wear  a  NIOSH-approved  air- 
supplied  respirator  with  an  Assigned 
Protection  Factor  (APF)  of  2.000  for  those 
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operations  when  the  substance  is  handled  as 
a  liquid  under  heated  conditions  (70°C  or 
greater). 

5.    The  applicant  shall  maintain  the 
following  records  until  5  years  after  the 
date  they  are  created,  and  shall  make 
them  available  for  inspection  or  copying 
in  accordance  with  section  11  of  TSCA: 

a.  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

b.  Records  of  dates  of  the 
shipments  to  each  customer  and  the 
quantities  supplied  in  each  shipment. 

c.  Copies  of  the  labels  affixed  to 
containers  of  the  substance  or 
formuiations  containing  the  substance. 

d.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the 
substance. 

e.  Copies  of  the  written 
agreements  with  processors  outside  the 
company  agreeing  to  comply  with  the 
same  worker  protection,  worker 
training,  and  labeling  requirements 
applicable  to  the  applicant. 

T -98-02 

Dati^  ,.'f  flerH,p.'  March  2.  1998.  The 
extended  t.oinnien!  periods  will  close 
(j'nst^rr  date  15  days  after  date  of 
publication  in  the  Federal  Register). 

Applicant:  IFS  Industries,  Inc. 

chemical  Isocyanic  acid, 
polymethylenepolyphenylene  ester, 
polymer  with  2.2-dimethyl-l,3- 
propanediol.  . alpha. -hydro-. omega. - 
hydroxypoly[oxy(methy  1-1,2- 
ethanediyl)],  1,3-isobenzofurandione 
and  l,l'-methylenebis|4- 
isocyanatobenzenel. 

Use:  Adhesive  for  concrete  to  metal 
assembly. 

Production  Volume:  108.000  kg. 

Number  of  Customers:  One. 

Test  Marketing  Period:  12  months. 

Risk  Assessment:  EPA  identified 
concerns  for  lung  toxicity  and 
respiraton,'  sensitization  based  on  data 
on  analogous  chemical  substances. 
However,  the  health  concerns  were 
mitigated  by  requiring  workers 
potentially  exposed  to  the  TME 
substance  via  inhalation  to  wear  a 
NIOSH-approved  air-supplied  respirator 
with  an  Assigned  Protecton  Factor 
(APF)  of  2,000  for  those  operations 
when  the  substance  is  handled  as  a 
liquid  under  heated  conditions  (70°C  or 
greater).  Therefore,  the  Agency  has 
determined  that  the  test  market 
activities  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 


come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 

List  oi  Subjects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  April  22,  1998. 

Flora  Chow. 

Chief.  New  Chemicals  Notice  Management 

Branch,  Office  of  Pollution  Prevention  and 

Toxics. 

'FRDcc  9R-n6p.4  Filed  4-30-98;  8:45  am) 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Agency  Information  ColiectJon 
Activities:  Submission  of  0MB  Review; 
Comment  Request 

agency:  Export-Import  Bank  of  the 
United  States. 

ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Export-Import  Bank  of  the  United  States 
(Ex-Im  Bank)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  revision 
of  a  currently  approved  collection 
described  below.  .\  request  for  public 
comment  was  published  in  63  FR,  No. 
59.  13437,  March  27.  1998.  No 
comments  have  been  received. 

summary;  The  Export-Import  Bank  of 
the  L'rated  States  (Ex-Im  Bank)  is 
soliciting  comments  from  members  of 
the  public  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  propwr  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  collection  of  information  for 
those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  1, 
19QR 

ADDRESSES:  Comments  and 
recommendations  concerning  the 
submission  should  be  sent  to  OMB  Desk 


Officer,  Dennis  Marvich,  Office  of 
Management  and  Budget,  Information 
and  Regulatory  Affairs,  New  Executive 
Office  Building.  Washington,  D.C. 
20503. (202)  395-3122. 
FOB  FjP-rtEc    NFORMATION  CONTACT: 
Copies  oi  these  submissions  and  any 
additional  information  may  be  obtained 
from  Dan  Garcia,  Export-Import  Bank  of 
the  United  States,  811  Vermont  Ave.. 
N.W.,  Washington.  DC  20571,  (202) 
565-3335. 
SUPPLEMENTARY  INFORMATION: 

Abstract:  OMB  3048-0005:  Two 
applications  fall  under  this  collection. 
EIB-95-9  is  the  Ex-lm  Bank  Letter  of 
Interest  Apphcation  Form  and  EIB-95- 
10  is  the  Ex-Im  Bank  Preliminary 
Commitment  and  Final  Commitment 
Application  Form.  There  are  no  changes 
to  either  EIB-95-9  or  EIB-95-10  other 
than  a  three-year  extension  of  the 
expiration  date. 

Burden  Statement  Summary: 

Type  of  request:  Extension  of 
expiration  date. 

OMB  Number:  3048-0005. 

Form  Number:  EIB-95-9  and  EIB-95- 
10. 

Title  EIB-95-9— Ex-Im  Bank  Letter  of 
Interest  Application  Form  and  EIB-95- 
10 — Ex-Im  Bank  Preliminary 
Commitment  and  Final  Commitment 
Apphcation  Form. 

Frequency  of  Use:  Submission  of 
Applications. 

Respondents:  Any  U.S.  or  foreign 
bank,  other  financial  institution,  other 
responsible  party  including  the  exporter 
or  creditworthy  borrowers  in  a  coimtry 
eligible  for  Ex-Im  Bank  assistance. 

Estimated  total  number  of  annual 
responses:  EIB-95-9:  900.  EIB-95-10: 
550. 

Estimated  total  number  of  hours 
needed  to  fill  out  the  form:  EIB-95-9: 
300,  EIB-95-10:  550. 

Dated:  April  29, 1998. 
Dan  Garcia, 

Agency  Clearance  Officer. 

fPR  Ekx    98-1 1 7Q1  Filed  4-30-98;  8:45  am) 
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FEDERAL  DEPOSiT  INSURANCE 
CORPORATION 

Agency  Intormation  Collection 
Activities  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
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agencies  to  take  I!        ,  _   .rtunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  144  U  S.C  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Acquisition  Services 
Information  Requirements," 
dates;  Comments  must  be  submitted  on 
or  before  [une  30,  1998. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly.  Management  Analyst 
(Regulator,'  Analysis),  (202)  898-7453. 
Office  of  the  Executive  Secretar\'.  Room 
4022.  Attention:  Comments/OES. 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street  NW.  Washington,  DC 
20429  All  comments  should  refer  to 
"Acquisition  Services  Information 
Requirements.  '  Comments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7:00  a.m.  and  5:00  p.m.  |FAX 
number  (202)  898-3838;  Internet 
address:  comments@fdic  gov). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt.  Office  of 
Information  and  Regulatory'  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identiHed  above 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Title:  Acquisition  Services 
Information  Requirements. 

OMB  Number:  3064-0072. 

Frequency  of  Response:  Occasional 

Affected  Puolic:  Contractors  and 
vendors  who  wish  to  do  business  with 
the  FDIC. 

Estimated  Number  of  Respondents: 
16.840. 

Estimated  Time  per  Response:  varies 
from  0.25  hours  to  one  hour. 

Estimated  Total  Annual  Burden: 
9.316  hours. 

General  Description  of  Collection:  The 
collection  involves  the  submission  of 
information  on  various  forms  by 
contractors  who  wish  to  do  business, 
have  done  business,  or  are  currently 
under  contract  with  the  FDIC.  The 
information  is  used  to  enter  contractors 
on  the  FDICs  nationwide  contractor 
database  (the  National  Contractor 
System):  ensure  compliance  with 
established  contractors  ethics 
regulations  (12  CFR  366);  obtain 
information  on  a  contractors  past 


periurinance  lor  proposal  evdiudtion 
purposes;  and  review  a  potential  lessor's 
fitness  and  integrity  prior  to  entering 
into  a  lease  transaction. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDICs  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDICs  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  D.C  this  27th  day  of 
April.  1998 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary 
(PR  Doc.  98-11534  Filed  4-30-98:  8:45  ami 
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Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments, 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  use.  3506(c)(2)(A)).  this 
notice  seeks  comments  concerning  the 
end-of-course  evaluation  form  used  for 
National  Fire  Academy  field  courses. 
SUPPLEMENTARY  INFORMATION:  The 
National  Fire  Academy  (NFA)  is 


mandated  under  the  Fire  Prevention  and 
Control  Act  of  1974.  Public  Law  93^98. 
to  provide  training  and  education  to  the 
nation's  fire  service  and  emergency 
service  personnel.  The  programs  offered 
by  the  Academy  service  as  models  of 
excellence.  To  maintain  the  quality  of 
these  programs,  it  is  necessary  to 
evaluate  them  on  an  on-going  basis.  The 
National  fire  Academy  Field  Course 
Evaluation  form  provides  one  means 
maintaining  quality  assurance  for  NFA 
field  (off-campus)  or  State  Weekend 
Program  courses.  This  form  is  used  for 
courses  delivered  throughout  the 
Nation. 

Collection  of  Information  , 

Title:  National  hire  Academy  Field 
Course  Evaluation  Form. 

Type  of  Information  Collection: 
Extension  of  existing  collection. 

OMB  Number:  3067-0233. 

Form  Numbers.  FEMA  Form  95-45. 

Abstract:  The  National  Fire  Academy 
Field  Course  Evaluation  Form  is  used  in 
all  field  deliveries  of  NFA  courses.  The 
form  is  primarily  used  to  assess  the 
effectiveness  of  the  course  materials  and 
instructor  delivery.  The  Demographic 
information  is  used  in  developing  needs 
assessments  and  identifying  the  student 
population's  representation.  There  are 
no  changes  to  the  information  collected 
using  FEMA  Form  95-45  or  the  method 
used  to  collect  the  information. 

Affected  Public:  Individuals  and 
households. 

Number  of  Respondents:  25.000. 

Estimated  Hours  Per  Response:  15 
minutes. 

Frequency  of  Response:  One-Time. 

Estimated  Total  Annual  Burden 
Hours:  6.250  hours. 

E-itimated  Cost:  $5,000  per  year. 

COMMENTS:  Written  comments  are 
solicited  to  : 

(a)  Evaluate  whether  the  proposed 
data  collection  is  necessary  for  the 
proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility; 

(b)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(d)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 
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Comments  should  be  received  on  or 
before  June  30.  1998. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street.  SVV, 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (2021  645-3524 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  collection  of 
information  should  be  directed  to  Ms. 
Polly  Birdsall  at  (301)  447-1228. 
Contact  Ms.  Anderson  at  (202)  646-2625 
for  copies  of  the  proposed  collection  of 
information. 

Dated  .^pnl  27.  1998. 

Reginald  Trujillo. 

Director.  Program  Sen-ices  Division, 
Operations  Support  Directorate. 

(PR  Doc  98-11637  Piled  4-30-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments 

SUMMARY:  The  Federal  Emergency 
Management  .\gency.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  extension  of  a 
currently  approved  information 
collection.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  this  notice  seeks 
comments  concerning  State  plans  for 
the  administration  of  the  Individual  and 
Family  Grant  program. 
SUPPLEMENTARY  INFORMATION:  The  State 
Administrative  Plans  tor  the  Individual 
and  Family  Grant  Program  is  required 
under  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act, 
PL.  93-288  as  amended.  Section  411(a). 
and  its  implementing  federal  regulation 
44  CFR  206-131.  The  plan  forms  an 
agreement  between  State  and  the 
Federal  Emergency  Management  Agency 
(FEMA)  to  administer  Individual  Family 
Grants  (IFG)  according  to  national 
criteria,  standards,  and  procedures  for 
determination  of  disaster  victims' 
eligibility.  The  IFG  program  is  intended 
to  provide  funds  to  individuals  or 
families  with  disaster-related  necessary 
expenses  or  serious  needs,  who  are 
unable  to  meet  such  expenses  or  needs 
through  other  means. 


Collection  of  Information 

Title:  State  Administrative  Plans  for 
the  Individual  and  Family  Grant 
Program. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0146. 

Abstract:  The  Governor  is  required  by 
law  to  administer  the  IFG  Program  and 
FEMA  is  required  to  publish  regulations 
and  procedures  governing 
administration  of  the  program.  FEMA 
carries  out  its  role  by  requiring  a  State 
plan  that  conforms  to  the  regulations 
while  allowing  individual  State 
procedural  variations.  There  are  56 
States  that  have  State  Administrative 
Plans  already  in  place.  Each  State  must 
update  their  plan  annually  to  reflect 
policy  changes.  Specific  requirements 
for  the  State  Administrative  Plan  are 
contained  in  federal  regulation  44  CFR 
206.131(e). 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Estimated  Total  Annual  Burden 
Hours:  168  hours. 

Number  of  Respondents:  56. 

Hours  Per  Response:  3  hours  per 
respondent  to  prepare  and  submit 
annual  plan  updates. 

Estimated  Cost.  The  average  salary' 
level  for  State  employees  at  a  GS-9  to 
update  a  State  plan  is  estimated  to  be 
52.550 

COMMENTS:  Written  comments  are 
solicited  to: 

(a)  Evaluate  whether  the  proposed 
data  collection  is  necessary-  for  the 
proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility; 

(b)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(d)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e,g..  permitting  electronic  submission  of 
responses. 

Comments  should  be  received  on  or 
before  June  30.  1998. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SVV, 
Room  316,  Washington,  DC  20472. 


Telephone  number  (202)  646-2625. 
FAX  number  f2n2l  fi4R-T'i?4 
FOR  FURTHER  iNFORMA'  ON  :  r^S-^ACT: 
Contact  Sharon  Hordesky,  Emergency 
Management  Specialist,  Response  and 
Recovery  Directorate.  Program  Guidance 
and  Implementation  Branch.  (202)  646- 
2778  for  additional  information.  Contact 
Ms.  Anderson  at  (202)  646-2625  for 
copies  of  the  proposed  collection  of 
information. 

Dated:  April  27,  1998. 
Reginald  Truiillo. 

Director.  Program  Services  Division, 

Operations  Support  Directorate 

IFRD^  Qft-1i<=-ift  Filed  4-30-98;  8:45  am) 
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FEDERAL  EMERGENCV 

MANAGEMENT  AGENCY 

Agency  Informatior  CcHection 
Activities:  Submissiof^  tor  OMB 
Review;  Cornment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  emergency  processing  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507)  and  OMB  regulation  5  CFR 
1320.13. 

SUPPLEMENTARY  INFORMATION:  Section 
577  of  the  National  Flood  Insurance  Act 
Amendments  of  1994,  mandated  the 
Director,  Federal  Emergency 
Management  Agency  submit  a  report  to 
Congress  within  2  years  after  the  date  of 
the  enactment  of  the  Act  that: 

(1)  Lists  all  communities  that  are 
likely  to  be  identified  as  having  erosion 
hazard  areas; 

(2)  Estimates  the  amount  of  flood 
insurance  claims  under  the  national 
flood  insurance  program  that  are 
attributable  to  erosion; 

(3)  States  the  amount  of  flood 
insurance  claims  under  such  program 
that  are  attributable  to  claims  under 
section  1306(c)  of  the  National  Flood 
Insurance  Act  of  1968; 

(4)  Assesses  the  full  economic  impact 
of  erosion  on  the  National  Flood 
Insurance  Fund;  and 

(5)  Determines  the  costs  and  benefits 
of  expenditures  necessary  from  the 
National  Flood  Insurance  Fund  to 
complete  mapping  of  erosion  hazards. 
FEMA  has  contract  with  The  Heinz 
Center  in  October  1997  to  conduct  the 
survey.  The  Center  will  be  assisted  by 
teams  of  economists  at  the  University  of 
Georgia  and  at  George  Washington 
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University  to  complete  the  analysis  of 
the  data.  The  economists  will  be 
available  full  time  to  work  on  this 
project  during  the  summer  months. 

Collection  of  Information 

Title:  Mail  Survey  of  Property  Owners 
in  Coastal  Erosion  Hazard  Areas. 

Type  of  Information  Collection:  New 
Collection. 

Abstract  FEMA  is  under  a 
Congressional  mandate  to  perform  a 
benefit  costs  analysis  of  proposed 
changes  to  the  National  Flood  Insurance 
Program  in  uoastal  erosion  zones. 
Benefits  will  be  estimated  by  a  prof)erty 
value  study,  using  data  from  this  mail 
survey.  Information  from  this  sur\ey 
will  bie  used  for  statistical  purposes 
only 

The  respondent  universe  for  the 
survey  includes  all  coastal  counties  in 
the  29  coastal  United  States,  including 
the  Great  Lakes.  The  sample  size  of  27 
counties  was  selected  and  randomly 
selected  coastal  property  owners  will  be 
asked  to  complete  the  survey. 

Affected  Public  Individuals  or 
hou.seholds.  Business  or  other  for-profit. 

Number  of  Respondents:  10,000. 

Estimated  Time  per  Respondent:  20 
minutes 

Estimated  Total  Annual  Burden 
Hours  3.333  hours. 

Frcqufncv  of  Response  One-Time. 

COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
Dennis  Marvich.  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency.  Office  of  information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20.'503  on  or  before  June  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEM.\  Information  Collections  Officer, 
Federal  Em*'  Management 

Agency.  50<  i.  SVV.  Room  316. 

Washington.  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202) 646-3524 

Dated  April  27.  IMS 
Reginald  Trujillo. 

Director.  Progmm  Senices  Division, 

Operations  Support  Directorate 

IFR  Doc  98-11636  Filed  4-30-98;  8:45  ami 
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<■  tDEBA^  EME  RGENC' 
MANAGfMFNT   AGENC> 

Agency  intormation  CoiifH'i on 
Activities:  Submission  fc  GMB 
Review;  Comment  Recjuest 

action:  Notice  and  request  for 
comments. 


summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3507). 

Title:  FEMA  Contract  Clause — 
Accessibility  of  Meetings  to  Persons 
with  Disabilities 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection 

OMB  Number:  3067-0213. 

Abstract  Contractors  who  plan 
meetings,  conferences  or  seminars  for 
FEMA  must  submit  a  plan  to  the 
Contracting  Officer  detailing  how  the 
minimum  accessibility  standards  for  the 
disabled  set  forth  in  the  contract  clause 
will  be  met. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  10. 

Estimated  Time  per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  30  hours. 

Frequency  of  Response:  On  occasion. 

comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
E)ennis  Marvich.  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503  on  or  before  June  1.  1998. 

for  further  information  contact: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson. 
FEMA  Information  Collections  Officer. 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW.  Room  316. 
Washington.  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  646-3524. 

Dated  April  27.  1998. 
Reginald  Trujillo. 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
jFR  Doc  98-11639  Filed  4-30-98;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

fFEMA-l214..0R] 

Aiabama   Amendment  No  4  to  Notice 
of  a  Maior  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama  (FEMA-1214-DR).  dated 
March  9.  1998.  and  related 
determinations. 
EFFECTIVE  DATE:  April  20    1008 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260 
SUPPt-EMBfTARY  INFORMATION;  .Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  April  20. 
1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83  540.  Disaster  Legal  Ser\'ices 
Program;  83  541.  Disaster  Unemployment 
Assistance  (DUA);  83  542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83  544.  Public 
Assistance  Grants;  83  545.  Disaster  Housing 
Program;  83  548.  Hazard  Mitigation  Grant 
Program  ) 

Dennis  H.  Kwiatkowski. 
Deputy  Associate  Director,  Response  and 
Recovery  Dirertorale. 
IFR  Doc  98-11633  Filed  4-30-98;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

rFEMA-l2l4--ORl 

Alabama   Amendment  No   3  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama,  (FEMA-1214-DR),  dated  April 
9.  1998.  and  related  determinations. 
effective  date:  April  18.  1998. 

FOR  FURTHER  INFORMATION  COffTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472. (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
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Alabama,  is  herebv  amended  to  inc  lude 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  cata.strophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  9.  1998: 

Covington  County  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counsehng;  83  540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83  544,  Public 
Assistance  Grants;  83  545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Dennis  H   Kwiatkowski. 

Deputy  A.'^scK  latf  Director.  Response  and 

Pecoven,  Directorate. 

IFR  D«(.  98-11634  Filed  4-30-98;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1195-DR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Md.nakiement  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  me  notice 
ot  a  ma|or  disaster  for  the  State  of 
Florida  (FEMA-l  19.5-DR),  dated 
January  6,  1998,  and  related 
determinations 

effective  date:  April  24.  1998 

FOR  FURTHER  INFORMATION  CONTACT: 
.Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  P^rr.tTKent  \ 
Management  Agency,  Washington,  EXH 
20472. (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  April  24, 
1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program,  83.548,  Hazard  Mitigation  Grant 

Program.) 

Dermis  H.  Kwiatkowski. 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate 

IFR  Doc.  98-11635  Filed  4-30-98;  8:45  am) 

BILUNO  COOC  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1215-OR] 

Tennessee;  Amendment  No  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  maior  disaster  for  the  State  of 
Tennessee  ( PTMA- 1 2 1 5-DR).  dated 

April  20,  1998   and  related 
determinations 

EFFECTIVE  DATE:  April  22.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agencv.  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 

of  a  inaior  disaster  for  iht-  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  20,  1998: 

Claiborne.  Hancock,  and  Union  Counties 
-for  Public  Assistance  and  Individual 
Assistance. 

Anderson,  Bradley.  Crockett,  Dyer,  and 
Robertson  Counties  for  Individual 
Assistance. 

Jackson  County  for  Public  Assistance. 

Ctimpbell  and  Lawrence  Counties  for 
Public  Assistance  (already  designated  for 
Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Progr«un;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Dennis  H.  Kwiatkowski. 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

IFR  Doc.  98-11631  Filed  4-30-98;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA -"215-00; 

Tennessee   Amendment  Nc   2  tc 
Notice  o'  a  Major  Dtsaste'  Den;  la'-ation 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-l 21 5-DR),  dated 
April  20,  1998,  and  related 
determinations. 

EFFEC-nVE  DATE-  .'-.;-:'  :"    -0"R 
FOR  FURTHER  INFORMA'tON  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
2(M--     .  u    M6-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  20,  1998: 

Dickson,  Knox,  Loudon,  Morgan.  Rhea. 
Sevier,  and  Wilson  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83  538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Robert ).  Adarndk, 

Division  Director,  Response  and  Recovery 
Directorate. 

(FR  Doc  98-11632  Filed  4-30-98;  8:45  am] 
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FEDERAL  EMERGENCE 
MANAGEMENT  AGENC> 

Members  o'  Senior  E)te<;wt'vp  Service 
Performance  Review  Board 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the  names  of 

the  members  of  the  FEMA  Senior 

Executive  Ser\ice  Performance  Review 

Board. 

EFFECTIVE  DATE:  December  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  R.  Yachnik,  Executive 
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Lii  .f ,  Uthce  ul  I  \osouri,tiS 

M.i.-^  .   -jnt.  SOOCStr- 
Washington.  DC  20742.  202-646-3040. 
SUPPt-EMEMTARY  INFORMATION:  The 
names  of  the  members  of  the  FEMA 
Senior  Executive  Service  Performance 
Review  Board  established  under  5 
U.S.C.  4314  (c)(4)  are:  )ohn  L.  Matticks. 
Lynn  G.  Canton.  Bruce  F  Campbell. 
Robert  J.  Adamcik.  Patricia  A.  English 
and  Dianne  K.  Bona. 

Dated  April  27.  1998. 
EniaM  B.  Abbott. 
General  Counsel. 
IFR  Doc.  98-11640  Filed  4-30-96;  8:45  am) 
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FEDERAL  MARillML  CUMMlSSiUN 

Notice  of  Aqi-fH^mprtfs)  FItod 

The  CoiiiuiissiDii  iirftjby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission.  800 
North  Capitol  Street.  NW..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
F^eral  Maritime  Commission. 
Washington.  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  203-011618. 
Title:  APL/MOL/HMM  Trans-Pacific 

Slot  Exchange  Agreement. 
Parties: 

American  President  Lines.  Ltd. 
CAPL") 

APL  Co.  PTE  Ltd.  ("APL") 

Mitsui  O.S.K.  Lines.  Ltd.  ("MOL") 

Hyundai  Merchant  Marine  Co.,  Ltd. 
("HMM") 

Synopsis:  The  proposed  Agreement 
authorizes  HMM  to  use  up  to  an 
annualized  average  of  6000  TEUs  of 
space  per  week  on  vessels  operated  by 
either  APL  or  MOL.  and  for  APL  and 
MOL  to  use  up  to  an  annualized  average 
of  7000  TEUs  per  week  on  vessels 
operated  by  HMM  in  the  trade  between 
the  Pacific  Coast  of  the  United  States 
and  the  Far  East.  The  parties  may  also 
interchange  empty  containers  and  agree 
upon  sailing  schedules,  service 
frequency,  and  collective  rate  makmg  on 
a  voluntary  basis  This  Agreement  will 
replace  the  current  APL/MOL/HMM 
Recipro<:al  Slot  Exchange  Agreement. 
FMC  Agreement  No.  203-011596. 

Agreement  No.:  207-011619. 

Title:  Frota/Global  [oint  Service  and 

Cooperative  Working  Agreement. 
Parties: 

Frota  Oceanica  e  Amazonica  S.A. 


I   t-rola   J 

Global  Transporte  Oceanico  S.A. 
("Global") 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  operate  a 
joint  service  in  the  trade  between 
United  States  Atlantic  and  Gulf  ports 
(except  for  the  Port  of  New  York),  and 
inland  points  via  such  ports,  and  ports 
and  points  served  via  the  East  Coast  of 
Central  America,  the  Caribbean,  and 
Northern  Brazil.  The  port  of  New  York 
will  be  served  by  Frota  as  part  of  a 
cooperative  working  agreement 
("CWA")  which  will  utilize  vessels 
operated  by  the  Joint  Service.  At  the 
Port  of  New  York  Frota  will  hold  itself 
out  as  a  separate  carrier  and  issue  its 
own  bill  of  lading.  The  parties  have 
requested  a  shortened  review  period. 

Dated:  April  27,  1998. 

By  Order  of  the  Federal  Maritime 
Commission 
loMph  C  Poling, 
Secretary 
jFR  Doc.  98-11535  Filed  4-30-98:  845  am) 
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FFDFRAL  RESERVE  SYSTEM 

Change  m  Ban*.  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holdmq  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j})  and  § 
225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(0(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  15, 
1998 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291,  Minneapolis.  Minnesota 
55480-0291: 

J.  Carl  D.  Larson.  Fullerton,  North 
Dakota;  to  acquire  additional  voting 
shares  of  Omega  City  Holding  Company, 
La  Moure,  North  Dakota,  and  thereby 
indirectly  acquire  voting  shares  of  First 
State  Bank  of  La  Moure.  La  Moure. 
North  Dakota. 


Board  of  Governors  of  the  Federal  Reserve 
System.  April  28.  1998. 
Jenniier  ].  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-11672  Filed  4-30-98;  8:45  am] 

BJLUNO  COOC  t310-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisition  by,  and 
Mergers  ot  Bank  Holding  Companies; 

Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-10567)  published  on  page  19727  of 
the  issue  for  Tuesday.  April  21.  1998. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  1st 
Brookiield.  Inc..  Employee  Stock 
Ownership  Plan.  Brookfield.  Illinois,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  .-Xpfilu  atiuns  Officer) 
230  South  LaSalU'  stn-f-t,  Chicago, 
Illinois  60690-1413: 

1.  1st  Brookfield.  Inc..  Employee  Stock 
Ownership  Plan.  Brookfield,  Illinois;  to 
acquire  an  additional  12.40  percent,  for 
a  total  of  42.35  percent,  of  the  voting 
shares  of  1st  Brookfield.  Inc., 
Brookfield,  Illinois,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Brookfield.  Brookfield.  Illinois. 

Comments  on  this  application  must 
be  received  by  May  15.  1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  28,  1998. 

Itnnifier  I    lohruon 

Deputy  iecrerary-  oj  the  Board. 

(FR  Doc  98-11670  Filed  4-30-98;  8:45  am) 

BUYING   CXjOl    K!'a.-0'    f 


FEDERAL  RESERVE  SYSTEM 

Formations  ot.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

i  h«  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  use.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
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the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  {12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  othervkise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  26,  1998. 

A.  Federal  Reserve  Bank  of 
Richmond  i.\   Lmwood  Gill  III, 
Assistant  \'ice  PresidentI  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528 

J   FirstBancorporation.  Inc..  Beaufort. 
South  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  FirstBank  of  the 
Midlands,  N,A,.  Columbia.  South 
Carolina  (m  organization i 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  lackson.  .Applications  Officer) 
230  South  I.aSalle  Street,  Chicago- 
Ilhnois  60690-1413: 

3   Rigler  Investment  Company.  New 
Hampton,  Iowa,  to  acquire  100  percent 
of  the  voting  shares  of  Figge  Bancshares, 
Inc.,  Ossian,  Iowa,  and  thereby 
indirectly  acquire  The  Ossian  State 
Bank.  Ossian,  Iowa,  and  Iowa  State 
Bank,  Calmar,  Iovs.'a 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  .Avenue,  Kansas 
Citv.  Missouri  64198-0001 

3   Central  Trust  Company.  Lender 
Wyoming,  to  acquire  64.44  percent  of 
the  voting  shares  of  VH  Bancorporation 
Inc  ,  Edina,  Minnesota,  and  therebv 
indirectlv  acquire  Grand  Marais  State 
Bank,  Grand  Marais,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  28, 1998. 
Jennifer  I.  Johnson, 

Depi..",  SpiTftan  ot  the  Board. 

[FK  Imk   wH   1  iivi  Fiieo  4-30-98;  8:45  am) 

BILLING  CX)OE  e210-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 

MdV  6.  1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,   VV.,  Washington,  D,C.  20551. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  director 

eligibility  issues. 

2  Personnel  actions  (appointments. 

promotions,  assignments. 

reassignments,  and  salary  actions) 

involving  individual  Federal  Reserve 

System  employees. 
3.  Any  matters  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R  Coyne  .Assistant  to  the  Board; 

202-452-3204 

SUPPLEMENTARY  INFORMATION;  YoU  may 
call  202--i52-3206  beginning  at 
approximately  5  p  m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting:  or  you  may 
contact  the  Board's  Web  site  at  http:// 
u'ww.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  April  29,  1998. 
Wilham  W.  Wiles, 
Secrftan  of  the  Board. 
(FR  Dcx   98-11-32  Filed  4-29-98;  11:09  am) 

BILLING  CX>OE  621 0-01 -P 


FEDERAL  TRADE  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 

Trade  Commission, 

TIME  AND  DATE:  2:00  p,m.,  Thursday, 

Mav  14,  1998 

PLACE:  Federal  Trade  Commission 
Building,  Room  532,  6th  Street  and 
Pennsvlvania  .Avenue.  N  W 
Washington.  D  C   20580 

STATUS:  Parts  of  this  meeting  will  be 

open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portions 

Open  to  Public:  (1)  Oral  .Argument  in 
Automative  Breakthrough  Sciences, 
Inc.,  Docket  9275 

Portions  Closed  to  the  Public:  (2) 
Executive  Session  to  follow  Oral 
Argument  in  Automative  Breakthrough 
Sciences.  Inc.,  Docket  92" 5 
CONTACT  PERSON  FOR  MORE  INFORMATION; 
\'ictoria  Streitfield,  Office  of  Public 
Affairs   (202)  326-2180.  Recorded 
Message;  (202)  326-2711, 
Donald  S  Clark, 
Secretary 
[FR  Doc  98-1 -1-95  Filed  4-29-98;  2:38  ami 

BILUNG  CODE  675O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Sen/ice 

Request  tor  Pubisc  Comrnei-l    bC-oay 
Proposed  Coliectic^   maiar  Hea'"- 
Service  Medica:  Stati  Creoentiais  and 
Privileges  FHe 

SUMMARY:  In  compliance  with  Section 
3506ici(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  to  provide  a  60- 
day  advance  opportunity  for  public 
comment  on  proposed  information 
collection  projects,  the  Indian  Health 
Service  (MS)  is  publishing  for  comment 
a  summary  of  a  proposed  information 
collection  to  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review, 

PfX)POSE0  COU-ECnON:  Title:  09-17- 
0009,  "Indian  Health  Service  Medical 
Staff  Credentials  and  Privileges  File". 
Tvpe  of  Information  Collection  Request: 
Revision  of  currently  approved 
information  collection,  09-17-0009. 
"Indian  Health  Service  Medical  Staff 
Credentials  and  Privileges  File"  which 
expires  July  31.  1998.  Form  Number: 
Instructions  and  information  collection 
formats  are  contained  in  IHS  Circular 
No.  93-2,  "Credentials  and  Privileges 
Review  Process  for  the  Medical  Staff." 
Need  and  Use  of  Information  Collection: 
The  IHS  operates  health  care  facilities 
that  provide  health  care  services  to 
American  Indians  and  Alaska  Natives. 
To  provide  these  services,  the  EHS 
employs  (directly  and  under  contract) 
several  categories  of  health  care 
providers  including:  physicians  (M.D. 
and  D.O.).  dentists,  psychologist, 
optometrists,  podiatrists,  aucfiologist; 
and  in  some  states,  physician  assistants, 
certified  registered  nurse  anesthetists, 
nurse  practitioners,  and  certified  nurse 
midwives.  IHS  pohcy  specifically 
requires  physicians  and  dentists  to  be 
members  of  the  health  care  facility 
medical  staff  where  they  practice. 
Health  care  providers  become  medical 
staff  members,  depending  on  the  local 
health  care  faciUty's  capabilities  and 
medial  staff  bylaws.  There  are  three 
types  of  IHS  rnedical  staff  applicants:  (1) 
Health  care  provider  applying  for  direct 
employment  with  IHS;  (2)  contract 
health  care  providers  who  will  not  seek 
to  become  IHS  employees;  and,  (3) 
employed  IHS  health  care  providers 
who  seek  to  transfer  between  IHS  health 
care  facilities. 

National  health  care  standards 
developed  by  the  Health  Care  Financing 
Administration  (HCFA)  and  by  the 
JCAHO  require  health  care  facilities  to 
review,  evaluate  and  verify  the 
credentials,  training  and  experience  of 
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medical  staff  applicants  prior  to 
granting  medical  staff  privileges.  To 
meet  these  standards,  IHS  health  care 
facilities  require  each  medical  staff 
applicant  to  provide  information 
concerning  their  education,  training, 
licensure,  and  work  experience  and  any 
adverse  disciplinary  actions  taken 
against  them.  This  information  is  then 
verified  with  references  supplied  by  the 
applicant  and  may  include:  former 
employers,  educational  institutions, 
licensure  and  certification  boards,  the 
American  Medical  Association,  the 
Federation  of  State  Medical  Boards,  the 
National  Practitioner  Data  Bank,  and  the 
applicants  themselves. 

In  addition  to  the  initial  granting  of 
medical  staff  membership  and  clinical 


privileges,  )CAHO  standards  require 
that  a  review  of  the  medical  sta^  be 
conducted  not  less  than  every  two  years. 

This  review  evaluates  the  current 
competence  of  the  medical  sta^  and 
verifies  whether  they  are  maintaining 
their  licensure  and  the  certification 
requirements  of  their  specialty. 

The  medical  staff  credentials  and 
privileges  records  are  maintained  at  the 
health  care  facility  where  the  health 
care  provider  is  a  medical  staff  member. 
The  establishment  of  these  records  at 
IHS  health  care  facilities  is  not  optional: 
such  records  must  be  established  and 
maintained  at  all  health  care  facilities  in 
the  United  States  that  are  accredited  by 
JCAHO.  This  information  collection 
activity  is  used  to  evaluate  individual 

Table  1 


health  care  providers  applying  for 
medical  staff  privileges  at  Indian  Health 
Service  (IHS)  health  care  facilities. 
Affected  Public:  Individuals,  Businesses 
or  other  for-profit.  Not-for-profit 
institutions  and  State,  local  or  Tribal 
Government.  Type  of  Respondents: 
health  care  providers  requesting 
Medical  staff  privileges  at  IHS  health 
facilities. 

Table  1  below  provides:  Types  of  data 
collection  instruments.  Estimated 
number  of  respondents.  Number  of 
responses  per  respondent.  Annual 
Number  of  Responses,  Average  burden 
hour  per  response,  and  Total  annual 
burden  hour. 


Data  coUectKxi  instrument 


Estimated 
nombef  of  re- 
spondents 


Responses 
per  respond- 
ent 


Annual  num- 
bw  o<  re- 
sponses 


Average  Durden  r»our 
p«f  response " 


Total  annual 
Durden  hours 


Appltcation  to  Medtcal  Staff 
Reference  letter  


Reappointment  request 

Medical  Privileges  

Ot)-Gyn  Privileges  

Surgical  Privileges  

Psychiatric  PrtviJeges  ... 
Anesthesia  Pnvtleges  .. 

Dental  Privileges 

Oplometnc  Privileges  ... 
Psychology  Privileges  .. 
Audidogic  Privileges  .... 

Pediatric  Privileges  

Radiology  Pnvileget  .... 
Pathology  PnvtIegM  .... 


Total 


600 

1800 

644 

387 

25 

23 

18 

16 

128 

21 

23 

6 

6 

9 

3 


600 

1800 

644 

387 

25 

23 

18 

16 

128 

21 

23 

6 

6 

9 

3 


3.709 


0.75  (45  mins) 

0  33  (0  mins)  . 

1  00  (60  mins) 
1  DO  (60  rnms) 
1  00  (60  mins) 
1 .00  (60  mins) 
1.00  (60  mins) 
1  00  {60  nins) 
0.33  (0  minsj  . 
0.33  (0  mins)  , 
0.17  (0  mins)  . 
0.08  (0  mins)  . 
0.08  (0  mirts)  . 
0.33  (0  mins)  . 
0.33  (0  mins)  . 


45C0 
600  C 

644  0 

387  0 

250 

23  0 

18  C 

^6  0 

42  2 

69 

3.9 

0.5 

0.5 

3.0 

1.0 


2,221.0 


'  For  ease  of  understarxling.  txjrden  hours  are  also  provided  in  actual  minutes. 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function;  (b)  whether  the  agency 
processes  the  information  collected  in  a 
useful  and  timely  fashion;  (c)  the 
accuracy  of  public  burden  estimate  (the 
estimated  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information);  (d)  whether  the 
methodology  and  assumptions  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology. 

SEND  COMMENTS  AND  ^EOUES'S  f^CB 
FURTHER  iNfOPMA^iOM:  oenu  your  written 
comments.  I'  ,   •       for  more 
information  on  the  proposed  collection 
or  requests  to  obtain  a  copy  of  the  data 
collection  instrument(s)  and 
instructions  to:  Mr.  Lance  Hodahkwen, 
Sr.,  M.F.H.,  IHS  Reports  Clearance 
Officer,  12300  Twinbrook  Parkway, 
Suite  450,  Rockville,  MD  20852.1601. 
call  non-toll  free  (301)  443-1116.  send 
via  facsimile  to  (301)  443-1522,  or  send 
your  E-mail  requests,  comments,  and 
return  address  to: 
lhodahkw@hqe.ihs.gov. 

COMMENT  DUE  DATE:  Your  comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  June  30. 1998. 


Dated  April  21.  1998. 
Mic  hae\  H    I  ruiillci 

Assistant  Surgeon  General.  Acting  Director. 
IFR  rVx    98-11625  Filed  4-30-98;  8:45  am) 

B!i  .ING   COC)t    4'M    '»■  *l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Drug 
Testing  Advisory  Board  of  the  Center  for 
Substance  Abuse  Prevention  in  June 
1998. 

A  portion  of  the  Drug  Testing 
Advisory  Board  meeting  will  be  open 
and  will  include  a  roll  call,  general 
announcements,  and  a  discussion  of 
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various  program,  procedural,  and 
technical  issues.  The  preliminary 
agenda  for  the  open  session  includes, 
but  is  not  limited  to,  the  following 
topics:  HHS  update,  DOT  update.  NRC 
update,  and  a  discussion  of  information 
submitted  by  industry  representatives 
regarding  the  proposed  draft  document 
alternative  drug  testing  specimens  and 
technologies.  Public  comments  are 
welcome  during  the  open  session.  If 
anyone  needs  special  accommodations 
for  persons  with  disabilities  please 
notify  the  Contact  listed  below. 

The  DTAB  meeting  will  include  the 
review  of  sensitive  National  Laboratory 
Certification  Program  (NLCP)  internal 
operating  procedures  and  program 
development  issues.  Therefore,  a 
portion  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator,  SAMHSA.  in  accordance 
with  5  U.S.C.  552b(c)(2),  (4),  and  (6)  and 
5U.S.C.  App.  2,  §  10(d) 

An  agenda  for  this  meeting  and  a 
roster  of  board  members  may  be 
obtained  from  Ms.  Giselle  Hersh. 
Division  of  Workplace  Programs.  Room 
13A-54,  5600  Fishers  Lane.  Roclcvi!le. 
MD  20857.  Telephone;  (301)443-6014 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below 

Cornmittfe  name.  Drug  Testing 
Advisory  Board. 

Meeting  date  lune  9,  1998. 

Place  Gaithersburg  Hilton,  620  Perry 

Parkuav  Gaithersburg,  Maryland 

20877. 

Open:  June  9,  1998,  8:30  a.m.-ll:00 

a.m. 

Closed:  lune  9.  1998.  11:00  a.m-4:00 

p.m 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  M   Bush.  Ph  D  .  txetutive 
Secretary,  Telephone  (301)  443-6014 
and  FAX:  (301)  443-3031. 

Dated:  April  27,  1998. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
(FR  Doc  98-n  526  Filed  4-30-98;  8:45  am] 

BILUNG  CODE  41&2-aO-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-08] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Communitv  Planning  and 
Development,  HLTD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  Mav  1     l^QR 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  tne  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v,  \'eferans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis. 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week 

Dated:  April  23,  1998. 
Fred  Kamas.  Jr.. 

Deputy  Assistant  Secretary  for  Economic 
Development. 
IFR  Doc  98-1 1  391  Filed  4-30-98;  8:45  am) 

BILUNG  COO€  «210-Z»-«(I 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  tor 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  .\ct  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50CFR  15.26(c). 

Applicant:  David  H.  Dixon,  Bluffdale, 
Utah  The  applicant  wishes  to  establish 
a  cooperative  breeding  program  for  the 
European  goshawk  [Accipitergentilis). 
the  European  sparrowhawk  [Accipiter 
nisus),  the  English  peregrine  falcon 
[Falco  peregrinus  peregnnus).  the 
Cassini  peregrine  falcon  [Falco 
peregnnus  cassmi).  the  Saker  falcon 
(Falco  chemig).  the  Black  shaheen 
[Falco  peregnnus  peregnnator],  the  Red- 
headed merlin  [Falco  chicquera)  and  the 
Black  sparrowhawk  [Accipiter 
melanoieucus).  Mi.  Dixon  wishes  to  be 


an  active  participant  in  this  program 
with  five  other  private  individuals.  The 
Utah  Falconers  and  Raptor  Breeders 
Association  has  assumed  the 
responsibility  for  the  oversight  of  the 
program. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildhfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  andWildhfe  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  700,  ArUngton, 
Virginia  22203.  Phone:  (703/358-2095); 
FAX:  (703/358-2298). 

Dated:  April  27. 1998. 
Margaret  Tieger, 

Chief,  Branch  of  Permits.  Office  of 
Management  Authority. 
[FR  Doc.  98-11564  Filed  4-30-98;  8:45  am) 

BILUNO  CODE  431»-66-l> 

DEPARTMENT  OF  THE  INTERlOP 
Bureau  of  Indian  Affairs 

Receipt  0?  Petition  for  Feoera 
AcKnowiedgment  o^  Ensie'^ce  as  a' 
Indian  Tribe 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8.  Pursuant  to 
25  CFR  83.9(a)  notice  is  hereby  given 
that:  Beaver  Creek  Band  of  Pee  Dee 
Indians  978  Seivem  Road  Wagener, 
South  Carolina  29164  has  filed  a 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
vvas  received  by  the  Bureau  of  Indian 
.'Affairs  (BIA)  on  January  21.1998,  and 
was  signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
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uUertii>ttjd  partius  at  the  apprupnatu 
time. 

Under  Section  83.9(a)  of  the  Federal 
regulations,  third  parties  may  submit 
factual  or  legal  arguments  in  support  of 
or  in  opposition  to  the  group's  petition 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BIA's  files. 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research.  Room  3427.  1849  C  Street. 
N.W..  Washington.  D.C.  20240.  (202) 
208-3592. 

Dated:  April  20.  1998. 
Hilda  Muuel. 

Deputy  Commissioner  of  Indian  Affairs 
fFR  Doc  98-1 1607  Filed  4-30-98;  8;45  am) 

BILUNQ  COOe  AiiO-02-P 


DEPAf^TMENT  OF  THE  INTERIOR 

Bureau  ot  Indian  Affairs 

Pfv  .«  r!  of  Petition  for  Fe<l«ral 
ALKncwiedgment  of  Existence  as  an 
Indian  Tribe 

AGENCY:  Bureau  of  Indian  Affairs. 
ACTION:  Notice. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8.  Pursuant  to 
25  CFR  83.9(a)  notice  is  hereby  given 
that  the  Eno-Occaneechi  Indian  Tribe. 
4031  Mary's  Grove  Church  Road. 
Mebane.  North  Carolina  27302  has  filed 
a  petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureq^  of  Indian 
Affairs  (BIA)  on  November  24.  1997, 
and  was  signed  by  members  of  the 
group's  governing  body 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.9(a)  of  the  Federal 
regulations,  third  parties  may  submit 
factual  or  legal  arguments  in  support  of 
or  in  opposition  to  the  group's  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 


ottier  iiiiorniation  in  the  BL\  s  hies.  ' 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research.  Room  3427.  1849  C  Street. 
N.W..  Washington.  D.C.  20240.  (202) 
208-3592. 

Dated:  April  20.  1998. 
Hilda  Manuel. 

Deputy  Commissioner  of  Indian  Affairs. 
|FR  Doc  98-11606  Filed  4-30-98;  8:45  am) 

BILUNQ  COOE  431(M»-P 


DEPARTMENT  OF  THF  INTFRtOR 

Bureau  of  Land  Management 

(OR    9'>8  «310-01,  GP8^167    f  orm  OR- 
281.    ' 

Extension  o»  Approval  Information 
Collection   0MB  Numt>ef  1004  0168 
and  Request  tn'  Coniments 

AQENCt:  Dureau  oi  Lana  Management, 
Interior. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
renewal  of  an  existing  approval  to 
collect  certain  information  from  private 
landowners  which  will  allow  BLM  to 
determine  road  use  and  maintenance 
fees  for  logging  road  right-of-way 
permits  issued  under  the  O&C  Logging 
Road  Right-of-Way  regulations  (43  CFR 
2812) 

EFFECTIVE  DATE:  Comments  on  the 
proposed  information  collection  must 
be  receive  by  BLM  by  June  30.  1998  to 
assure  f  nnsideration. 

ADDRESSES:  Mail  comments  to:  John 
Styduhar  (OR958.1).  Bureau  of  Land 
Management.  Oregon  State  Office.  P.O. 
Box  2965.  Portland.  OR  97208. 

Send  comments  via  Internet  to: 
jstyduhador.blm.gov.  Please  include 
"ATTN:  1004-0168"  and  your  name 
and  return  address  in  your  Internet 
message. 

You  may  hand-deliver  comments  to 
the  Bureau  of  Land  Management. 
Oregon  State  Office.  1515  S.W.  5th  Ave.. 
Portland.  OR  97201. 

BLM  will  make  comments  available 
for  public  review  at  the  5th  Street 
address  during  regular  business  hours 


(8.30  a.m.  to  4:U0  p.m.).  Monday 
throuEh  Friday. 

fjO  Fuf^HER  INFORMATION  CONTACT:  John 

btyaunar.  BLM  Oregon  btate  Othce 
{503)-952-6454 

SJPPlEMEN^'ARY  INFORMATION:  In 
accoraance  with  5  CFR  1320.12(a).  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in 
BLM  Form  OR-2812-6  to  solicit 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  from  the  OMB  under  44 
use.  3501  et  seq. 

Private  landowners  in  western  Oregon 
obtain  authorization  to  transport  their 
timber  over  BLM-controlled  rocds  under 
Title  V  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1761).  Logging  road  right-of-way 
permits  issued  by  the  BLM  are  subject 
to  the  requirements  of  the  O&C  Logging 
Road  Right-of-Way  regulations  (43  CFR 
2812).  As  a  condition  of  each  nj^ht-of- 
way  permit,  a  permittee  must  provide 
BLM  with  a  certified  statement  of  the 
amount  of  timber  hauled,  the  lands  from 
which  the  timber  was  hauled,  and  the 
BLM  roads  over  which  the  timber  was 
hauled.  This  information  is  collected  on 
a  quarterly  basis  and  provided  to  BLM 
using  Form  OR-2812-6,  Report  of  Road 
Use. 

When  a  Report  of  Road  Use  is 
received  in  the  BLM  office,  it  is  noted 
in  a  register  and  routed  through  the 
appropriate  staff  for  verification, 
calculation  of  road  use  and  maintenance 
fees,  and  subsequent  billing  and 
payment  from  the  permittee.  Monies 
received  for  road  use  contribute  to  the 
recovery  of  costs  incurred  by  BLM  in 
the  construction  of  forest  access  roads. 
Fees  collected  for  road  maintenance  are 
reimbursements  for  services  provided 
by  BLM  in  the  maintenance  of  roads 
used  by  the  permittee.  If  BIA1  did  not 
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require  the  collection  of  information 
included  in  the  Report  of  Road  Use,  it 
would  not  be  possible  to  determine 
payment  amounts,  ledger  account 
status,  or  monitor  a  permittee's 
compliance  with  the  terms  of  the 
permit.  The  costs  for  services  provided 
by  BLM  would  not  be  collected  in  a 
timely  manner  if  the  frequency  of 
reporting  is  reduced.  This  would  have  a 
direct  effect  on  the  ability  of  BLM  to 
properly  maintain  its  road  system, 
protect  the  road  investment,  and 
provide  safe  and  efficient  access  to  the 
public  lands 

Based  on  BLM  s  experience 
administering  the  activities  described 
above,  the  public  reporting  burden  for 
the  information  collected  is  estimatedto 
average  1  hour  per  response.  The 
respondents  include  individuals, 
partnerships,  and  corporations  engaged 
in  the  removal  and  transportation  of 
timber  and  other  forest  products.  The 
frequency  of  response  is  quarterly.  The 
number  of  responses  per  year  is 
estimated  to  total  400  The  estimated 
total  annual  burden  on  respondents  is 
about  1600  hours  BLM  is  specifically 
requesting  vour  comments  on  its 
estimate  of  the  amount  of  time  that  it 
takes  to  prepare  a  response 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  .Management  and 
Budget  approval.  .Ml  comments  w\\\ 
also  become  a  matter  of  public  record. 

Dated   April  23.  1998. 
Robert  D  DeViney,  |r.. 
Chief.  Branch  of  Realty  and  Records  Services 
IFR  Doc  98-11652  Filed  4-30-98;  8:45  am) 

BILLJNG  COO€   W10-.M-.P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-01 8-08— 1 040-00] 

Correction  to  Red  Hills  Area  of  Critical 
Environmental  Concern  (ACEC), 
Tuolumne  County 

AGENCY:  Bureau  of  Land  Management, 
FoKom  Field  Office,  CA. 

action:  Notice  correction. 

The  following  are  corrections  to  the 
legal  description  due  to  typographical 
errors  in  the  publication  of  the  Federal 
Register  Vol.  50.  No.  138,  pa^e  29276, 
second  column,  published  on  July  18, 
1985.  The  corrected  information  for 
each  section  is  given  below: 

Mount  Diablo  .Meridian,  California 
T.lS..  R.13E.. 


Sec.13.  NWV«,  N'/iNEV«.  SEV«NEV«. 
NEV«SEV4; 
T.1S..R.14E.. 
Sec.  16(*).  E'/i.N'/iNW'A.  S'/iSE'ASW'A. 
SEV«SWV4SWV«.  N'ASWV«SWV«SWV4. 
SEV4NW'A.  NV«SWV4.  N»/iSEV4SWV4, 
E'/iNE'ASW'ASW'A.  N'ASWV4NWV4. 
WV2SWV4SWV4NWV4, 
EV.iSEV4SWV4NWV4. 
NEV4NEV4NWV4SWV4; 
Sec.  27,  N'/2NEV4.  E'/jSE'ANE'/.. 

SWV4^4EV4,  W»/zSEV4,  W'/i; 
Sec.  34,  W'^NEV4NEV4,  NWV4NEV4, 

N'/iNW'A. 
(*)  In  addition  to  typographical  corrections 
in  the  original  publication,  section  16 
incorporates  changes  in  the  boundary  of  the 
Area  of  Critical  Environmental  Concern  due 
to  the  issuance  of  a  Recreation  and  Public 
Purposes  (R&PP)  patent  and  the  cancellation 
of  a  previous  R&PP  lease. 
Dated  April  22, 1998. 
D.K.  Swickard. 
Folsom  Field  Manager. 
IFR  Doc  98-11582  Filed  4-30-98:  8:45  ami 

BILUNQ  COOe  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-360-1 020-00] 

Notice  of  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Northwest  California  Resource  Advisory 
Council  Redding,  California. 
action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  .advisory  Committees  Act 
tPublic  Law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579),  the  U.  S.  Bureau 
of  Land  Management's  Northwest 
California  Resource  Advisory  Council 
will  meet  Thursday  and  Friday.  June  4 
and  5,  1998,  at  the  BLM's  Redding  Field 
Office.  355  Hemsted  Drive  Redding. 
CA 

SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  10  am.  on  June  4. 
Agenda  items  include  a  review  of  public 
comments  on  the  proposal  to  close 
Black  Sands  Beach  to  motor  vehicle 
access  a  presentation  on  the  Automated 
Lands.  .Minerals  and  Records  System,  an 
over\  lew  of  the  Federal  Land  Policy  and 
Management  Act.  and  reports  from  the 
BLM  field  managers  in  Redding.  Areata 
and  I'kiah.  Time  will  be  set  aside  at  1 
p.m.  for  public  comments.  Dep-'nding 
on  the  number  of  people  wishing  to 
speak,  a  time  limit  may  be  established. 
On  June  5.  the  council  will  participate 
in  a  field  tour  of  public  lands  managed 
by  the  Redding  Field  Office.  Members  of 
the  public  are  invited  on  the  tour,  but 


they  must  provide  their  own 
transportation  and  lunch. 

FOR  ADDITIONAL  INFORMATION:  Contact 

Joseph  J.  Fontana,  public  affairs  officer, 

at  (530)  257-5381. 

Joseph  J.  Fontana, 

Public  Affairs  Officer. 

IFR  Doc.  98-11608  Filed  4-30-98:  8:45  am) 

BNJJNQ  OOOE  431fr-40-P 

DEPARTMENT  O^  ^HE  iK'^ERIGR 
Bureau  of  Land  ManaQe"->ent 

[OR -956-  "430-C'    GP&-C-6e,  OFs-1»04o, 
OR-i9'59: 

Public  Land  Order  No   7310   Paria 
Revocation  ot  Executive  O'oe'  Dated 
July  2,  1910.  ano  Revocation  o' 
Secretarial  Order  Dated  June  13, 1933; 
Oregon    Correction 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Correction. 

summary:  In  Public  Land  Order  No, 
7310.  pubhshed  January  14.  1998.  as  FR 
Doc.  98-852.  on  63  FR  2260.  third 
column,  make  the  followring  corrections: 

1.  In  the  Heading,  insert  the  word 
"Partial"  prior  to  "Revocation  of 
Executive  Order  Dated  July  2.  1910". 

2.  In  the  Summary,  the  first  sentence 
which  reads  "This  order  revokes  in  their 
entirety  an  Executive  order  and  a 
Secretarial  order  which  withdrew  520 
acres  of  public  lands  for  the  Bureau  of 
Land  Management's  Powersite  Reserve 
No.  118  and  Powersite  Classification 
No.  274.",  is  hereby  corrected  to  read. 
"This  order  revokes  an  Executive  order 
insofar  as  it  affects  40  acres  of  pubhc 
land  for  the  Bureau  of  Land 
Management's  Powersite  Reserve  No. 
118,  and  revokes  in  its  entirety  a 
Secretarial  order  which  withcirew  480 
acres  of  public  lands  for  the  Bureau  of 
Land  Management's  Powersite 
Classification  No.  274." 

3.  Paragraph  1  which  reads.  "The 
Executive  Order  dated  July  2, 1910, 
which  established  Powersite  Reserve 
No.  118,  is  hereby  revoked  in  its 
entirety:",  is  hereby  corrected  to  read, 
"The  Executive  Order  dated  July  2. 
1910,  which  established  Powersite 
Reserve  No.  118,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land:". 

Robert  D  [WX  inpv.  Jr.. 

Chief,  flronc/i  uj  Realty  and  Records  Services. 

Oregon/Washington . 

[FR  Doc  98-11476  Filed  4-30-98:  8:45  am] 

BILDNO  COO€  *3tfr~3»-»» 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(AZ -020-08-1 400-01;  AZA-30576) 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (RAPP)  Act 
Classification;  Arizona 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  following  public  lands, 
are  located  in  Pinal  County.  Arizona, 
and  found  suitable  for  lease  or 
conveyance  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  869.  et  seq).  The 
lands  are  not  needed  for  federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  Bureau  of  Land 
Management  (BLM)  land  use  planning 
and  would  be  in  the  public  interest. 

AZA-30576 

The  following  described  lands, 
located  near  the  Town  of  Queen  Valley. 
Pinal  County,  have  been  found  suitable 
for  lease  or  conveyance  to  the  Pinal 
County  Board  of  Supervisors  for  an 
open  space  park 

Gila  and  Sail  River  Meridian.  Arizona 

T.  IS.  R.  IDE. 

Sec.  34.  NfEV«oflol  1 

Containing  approximately  10  acres. 

The  lease  or  conveyance  would  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
the  minerals. 

3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

4.  Those  rights  as  Gaylord  Yost 
Family  Trust,  may  have  as  to  that 
portion  of  the  Queen  Valley  Grazing 
Allotment 

FOR  FURTHER  INFORMATION  COMTACT: 
David  Redmond  at  the  Phoeni.x  Field 
Office.  2015  W.  Deer  Valley  Road. 
Phoenix.  Arizona  85027.  (602)580-5527. 
SUPPLEMENTARY  INFORMATION:  Upon 
piibiuatioii  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for  lease 
or  conveyance  under  the  Recreation  and 
Public  Purposes  Act.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
Notice,  interested  parties  may  submit 


cuiiui.  iidm^  the  proposed  lease. 

conve>  classification  of  the  lands 

to  the  Field  Office  Manger.  Phoenix 
District  Office.  2015  W.  Deer  Valley 
Road.  Phoenix.  Arizona  85027. 

ClcMiRcation  Comments 


Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for.  an  open  space  park,  for 
Pinal  County.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposals,  whether  the  uses  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  uses  are  consistent 
with  local  planning  and  zoning,  or  if  th» 
uses  are  consistent  with  state  and 
Federal  programs. 

Application  T'orTimf-nts 

Interested  paiiir:^  .uay  submit 
comments  regarding  the  specific  uses 
proposed  in  the  applications  and  plans 
of  development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  proposed 
uses.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register. 

Dated  April  20.  1996. 
Michael  A.  Taylor. 

Field  Manager 

jFR  Doc.  98-11581  Filed  4-30-98;  8:45  am] 

BIUJNQ  COOE  4310-12-P 


DEPAf'^MFNT  Of  ^HF  INTFRIQP 

Bureau  of  L.if-ci  Manaqer^ien' 
[UT-050-42 10-06;  UTU-72«37] 

Notice  of  Rf>.iitv  Action 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  Vol.  63, 
No.  62  beginning  on  page  15858  in  the 
issue  of  Wednesday  of  April  1.  1998. 
mal^e  the  following  correction:  The  legal 
land  description  was  written  as  follows: 

Salt  I.«ke  Meridian 

T.28S.,  R.ll  E., 
Sec.  4  W'^NEV4. 

Containing  80  acres  more  or  less. 

The  legal  description  should  be 
changed  to  read  as  follows: 

Salt  Lake  Meridian 

T.28S.  R.11  E.. 
Sec.  14  W'/iNEV«. 


Ujntaining  bu  acres  more  or  less. 
Dated   Aoril  21    1998. 

l)^\  f    llflKlfTSim 

Acting  District  Manager  • 

|FR  Doc  98-11595  Filed  4-30-98;  8:45  ami 
MLUNO  COOE  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV  -0?O- 1220-00] 

Nevada,  Notice  of  Public  Scoping 
Meetings  Regarding  Attempts  To 
Break  Land  Speed  Record  on  Black 
Rock  Desert 

agency:  Bureau  of  Land  Management, 

liitenor. 

ACTION:  Public  scoping  meetings  for  an 
application  for  a  Special  Recreation 
Permit  in  an  attempt  to  break  the  world 
land  speed  record  will  be  held  at  the 
following  locations  and  dates:  Monday, 
May  18.  1998  at  the  Airport  Plaza  Hotel. 
1981  Terminal  Way.  Reno.  Nevada; 
Wednesday  May  20.  1998  at  the  GeMach 
Community  Center,  Gerlach,  Nevada; 
and  Thursday  May  21,  1998  at  the 
Pershing  County  Community  Center, 
820  Sixth  Street.  Lovelock.  Nevada,  All 
meetings  will  begin  at  7:00  p.m. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  M-.:  ii;>:;.f'nt  (BLM), 
Winnemucca  District,  received  an 
application  from  Spirit  of  America, 
represented  by  Bill  Breedlove,  to 
conduct  high  speed  runs  on  the  playa  of 
the  Black  Rock  Desert  from  September 
through  November,  1998.  These  runs 
may  reach  speeds  over  700  mph.  The 
intent  of  the  runs  is  to  break  the  current 
world  land  speed  record.  All  comments 
and  concerns  about  the  application 
must  be  received  by  the  Winnemucca 
District,  5100  E.  Winnemucca  Blvd., 
Winnemucca,  Nevada  89445  by  June  10, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Clemons,  5100  East  Winnemucca 
Blvd.,  Winnemucca,  Nevada  89445 
(702)  623-1500. 

Dated:  April  23. 1998. 
LaaBoni. 

Acting  District  Manager. 
jFR  Doc.  98-11651  Filed  4-30-98;  8:45  ami 

BILUNO  COOE  4310-»4C-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Mar^agement 

[C  A -942-5700-00] 

Filing  of  Plate  of  Survey;  California 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  10:00  a.m.  on  the 
next  federal  work  day  following  the  plat 
acceptance  date 

FOR  FURTHER  INFORMATION  CONTACT: 
Lance  J.  Bishop,  Chief.  Bram  h  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
OFfice,  2135  Butano  Drive.  Sacramento. 
CA  95825-0451.  {'nf.)  9''H-4310. 
SUP1»LEMENTARY  information:  The  plats 
of  Survey  of  lands  described  below  have 
been  ufficialiv  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento,  CA. 

Mount  I>iablo  Meridian.  California 

T.  30  N.,  R.  13  E., — Dependent  resurvey  and 
subdivision  of  sections  1,  2,  3,  and  8, 
(Group  11981  accepted  February  17. 
1998.  to  meet  certaitJ  administrative 
needs  of  the  BLM.  Eagle  Lake  Field 
Office. 

T.  26  N.,  R.  17  E.,— Dependent  resurvey,  and 
subdivision  of  sections  3,  11,  and  23, 
(Group  1172)  accepted  February  17, 
1998.  to  meet  certain  administrative 
needs  of  the  BLM.  Eagle  Lake  Field 
Office. 

T.  28  N..  R.  4  E., — Dependent  resurvey  and 
subdivision  of  section  4.  (Group  1181) 
accepted  February  17. 1998,  to  meet 
certain  administrative  needs  of  the  BLM, 
Redding  Field  Office 

T.  36  N.,  R.  11  £., — Dependent  resurvey  and 
subdivision  of  sections  3.4,5  and  9, 
(Group  1202)  accepted  February  17. 
1998.  to  meet  certain  administrative 
needs  of  the  BLM,  Alturas  Field  Office. 

T.  25  N..  R.  17  E., — Dependent  resurvey  and 
subdivision  of  section  3,  (Group  1172) 
accepted  February  20, 1998,  to  meet 
certain  administrative  needs  of  the  BLM, 
Eagle  Lake  Field  Office. 

T.  29  N.,  R.  14  E.. — Dependent  resurvey  and 
subdivision  of  sections  30  and  31, 
(Group  1262)  accepted  February  24, 
1998,  to  meet  certain  administrative 
needs  of  the  BLM,  Eagle  Lake  Field 
Office. 

T.  7  S.,  R.  21  E., — Dependent  resurvey, 
subdivision,  and  mates-and-bounds 
survey,  (Group  1228)  accepted  February 
24,  1998,  to  meet  certain  administrative 
needs  of  the  US  Forest  Service,  Sierra 
National  Forest. 


T.  48  N.,  R.  12  W., — Retracement  survey, 
corrective  dependent  resurvey  and 
metes-and-bonds  survey,  (Group  888) 
accepted  March  4. 1998,  to  meet  certain 
administrative  needs  of  the  US  Forest 
Service,  Rogue  River  National  Forest. 

T.  40  N.,  R.  10.. — Dependent  resurvey  and 
tract  survey,  (Group  1241)  accepted 
March  9,  1998,  to  meet  certain 
administrative  needs  of  the  US  Forest 
Service,  Klamath  National  Forest. 

T.  18  N.,  R.  9E.. — Supplemental  plat  of  the 
SW  V*  of  section  32,  accepted  March  12, 
1998,  to  meet  certain  administrative 
needs  of  the  BLM,  Folsom  Field  Office. 

T.  39  N.,  R.  8  W., — Dependent  resurvey,  and 
metes-and-bounds  survey,  (Group  1217) 
accepted  March  16,  1998,  to  meet  certain 
administrative  needs  of  the  US  Forest 
Service.  Klamath  and  Shasta-Trinity 
National  Forests. 

T.  5  S.,  R.  30  E., — Dependent  resurvey  and 
metes-and-lx)unds  siu^ey,  (Group  1272) 
accepted  March  17, 1998,  to  meet  certain 
administrative  needs  of  the  US  Forest 
Service,  Inyo  National  Forest. 

San  Bernardino  Meridian,  (.^ahfomia 

T.  1  N.,  R.  18  W., — Dependent  resurvey. 
subdivision  of  fractional  section  24  and 
metes-and-bounds  survey,  (Group  1093) 
accepted  February  9.  1998,  to  meet 
certain  administrative  needs  of  the 
National  Park  Service,  Santa  Monica 
Mountains  National  Recreation  Area. 
T.  15  S,  R.  3  E.. — Dependent  resurvey  and 
metes-and-bounds  survey.  (Group  1019) 
accepted  Februarys  23.  1998.  to  meet 
certain  administrative  needs  of  the  US 
Forest  Service,  Cleveland  National 
Forest. 
T.  1  S.,  R.  19  W  , — Dependent  resurvey  and 
subdivision  of  sections  13  and  14, 
(Group  1222)  accepted  March  12, 1998, 
to  meet  certain  administrative  needs  of 
the  National  Park  Service.  Santa  Monica 
Mountains  National  Recreation  Area. 
T.  1  S.,  R.  20  W..— Dependent  resurvey. 
subdivision  of  sections  and  metes-and- 
bounds  survey,  (Group  1111)  accepted 
March  24,  1998,  to  meet  certain 
administrative  needs  of  the  National 
Park  Service.  Santa  Monica  Mountains 
National  Recreation  Area. 
All  of  the  above  listed  survey  plats  are  now 
the  basic  record  for  describing  the  lands  for 
all  authorized  purposes.  The  survey  plats 
have  been  placed  in  the  open  files  in  the 
BLM,  California  State  office,  and  are 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  survey  plats  and 
related  field  notes  will  be  furnished  to  the 
public  uf>on  pa>'ment  of  the  appropriate  fee. 

Dated:  April  20,  1998. 
Lance  ].  Bishop, 

Chief.  Branch  of  Cadastral  Survey. 
(FR  Doc  98-1 1  S91  Filed  4-30-98;  8:45  am] 

BILUNG  COOE  431&-40-M 


DEPARTMENT  OP  THE  tN'FBiCR 
Bureau  o<  Land  Management 

ilD-»57-n60-OC- 

Idaho:  Filing  o^  P'ats  c*  Survey,  laaho 

i  ne  piat  oi  ine  luuuvv  mg  uescritjed 
land  were  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m..  April  21.  1998. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
sections  22  and  27,  and  a  metes-and- 
bounds  survey  in  section  27,  T.  11  N., 
R.  29  E.,  Boise  Meridian,  Idaho,  Group 
984,  was  accepted  April  21,  1998. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  surveys  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way.  Boise.  Idaho 
83709-1657. 

Dated:  April  21.  1998. 
Duase  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc  98-11584  Filed  4-30-98;  8:45  am) 

BILUNO  COOE  431ft-OQ-M 


DEPARTMENT  OF  ^hE  IN-^ERfCR 
Bureau  of  Lana  Managen>ent 

pD-«67-i4?0  JX'" 

Idaho:  Fi!!ng  c<  Piats  c*  Su'^ev    ioa'^'O 

The  supplemental  plat  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office,  Bureau 
of  Land  Management,  Boise,  Idaho, 
effective  9:00  a.m.  April  21.  1998. 

The  supplemental  plat  prepared  to 
correct  the  duplication  of  two  lot  5's  T. 
6  S.,  R.  6  £.,  Boise  Meridian.  Idaho. 
Group  1010.  was  accepted  April  21, 
1998. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way,  Boise.  Idaho. 
83709-1657. 

Dated:  April  21.  1998. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  98-11585  Filed  4-30-98;  8:45  am) 
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OfcFARTMtNT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(ID-«3a-1 430-00;  IDI-J1824] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  Idaho 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
20.00  acres  of  National  Forest  System 
land  for  the  protection  of  the  Nez  Perce 
Indian  Chinook  Salmon  Rearing  Ponds 
expires  June  24.  1998.  after  which  the 
land  will  be  open  to  mining  The  land 
has  been  and  will  remain  open  to 
surface  entry  and  mineral  leasing. 
EFFECTIVE  DATE:  |une  24.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM  Idaho  State 
Office.  1387  S.  Vinnell  Way.  Boise. 
Idaho  83709.  208-373-3864 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  has  been 
published  in  the  Federal  Register  (61 
FR  123.  June  25.  1996).  which 
segregated  the  land  described  therein  for 
up  to  2  years  from  the  mining  laws, 
subject  to  valid  existing  rights,  but  not 
from  the  general  land  laws  and  the 
mineral  leasing  laws.  The  2-year 
segregation  expires  June  24.  1998.  The 
withdrawal  application  will  continue  to 
be  processed  unless  it  is  canceled  or 
denied.  The  land  is  described  as 
follows: 

Boiae  Meridian 

T  35N.  R  6E., 
Sec.  1.  S'/jSWV,SEv« 

The  area  described  contains  20.00  acres  in 
Idaho  County 

At  9  a.m.  on  June  24.  1998.  the  land 
shall  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  land  described  in  this 
order  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U  S.C.  38 
(1988).  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 


Udi'ja.  April  ^u.  lyaa. 
liminie  Buxton, 

Branch  Chief,  Lands  and  Minerals. 
|FR  Dtm.  98-1 1 583  Filed  4-30-98,  8:45  am) 
MLUNO  COOe  4)10-OO-P 


DEPARTMENT  OF  THE  INTER  OR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Draft  Petition  Evaluation  Document/ 
Environmental  Impact  Stntpment 
Tennessee 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  availability  of  the  draft 
petition  evaluation  document/ 
environmental  impact  statement  (PED/ 
EIS)  for  Fall  Creek  Falls  State  Park, 
Tennessee. 

SUMMARY:  The  Office  of  Surface  Mining 
(OSM)  of  the  United  States  Department 
of  the  Interior  is  making  available  for 
public  comment,  the  draft  PED/EIS  for 
a  petition  to  designate  certain  lands  in 
the  watershed  and  viewshed  of  Fall 
Creek  Falls  State  Park  and  Natural  Area. 
Van  Buren  and  Bledsoe  Counties. 
Tennessee,  as  unsuitable  for  all  surface 
coal  mining  operations. 

DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the  draft 
PED/EIS  until  July  30.  1998. 

Public  Hearing:  A  public  hearing  will 
be  held  at  7  p.m..  C.D.T.  on  Thursday. 
June  18.  1998.  at  the  address  given 
below 

ADDRESSES:  Copies  of  the  PED/EIS: 
Single  copies  of  the  draf^  PED/EIS  may 
be  obtained  by  contacting  Beverly  Brock 
at  the  address  and  telephone  number 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  A  copy  of  the  PED/EIS  is 
available  for  inspection  at  that  address, 
and  also  at  the  Bledsoe  and  Van  Buren 
County  Clerk's  offices, 

Written  Comments:  Written  comments 
may  be  hand  delivered  or  mailed  to 
Beverly  Brock.  Supervisor.  Technical 
Group.  Office  of  Surface  Mining.  530 
Gay  Street.  S.W..  Suite  500.  Knoxville. 
Tennessee  37902. 

Public  Hearing:  A  public  hearing  will 
be  held  at  the  Cumberland  County  High 
School  Gymnasium,  Crossville, 
Tennessee,  at  the  date  and  time  listed 
under  DATES 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Brock.  Supervisor,  Technical 
Group.  Office  of  Surface  Mining.  530 
Gay  Street.  S.W..  Suite  500.  Knoxville, 
Tennessee  37902.  Telephone:  (423)  545- 
4103.  ext.  146.  E-Mail/Internet: 
bbrockQosmre.gov. 


SUPPLEMENTARY  INFORMATION:  OSM  has 
been  petitioned  by  Save  Our 
Cumberland  Mountains.  Tennessee 
Citizens  for  Wilderness  Planning,  and 
forty-nine  citizens  to  designate  the 
watershed  and  viewshed  of  Fall  Creek 
Falls  State  Park  and  Natural  Area. 
Tennessee,  as  unsuitable  for  all  types  of 
surface  coal  mining  operations.  OSM 
has  prepared  a  draft  PED/EIS  as 
required  by  Section  522(d)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  the 
National  Environmental  Policy  Act  of 
1969.  The  draft  PED/EIS  evaluates  the 
potential  coal  resources  of  the  area,  the 
demand  for  coal  resources,  and  the 
impacts  of  alternative  unsuitability 
decisions  on  the  human  environment, 
the  economy,  and  the  supply  of  coal. 

A  public  hearing  has  been  scheduled 
as  indicated  above.  Anyone  who  wishes 
to  speak  will  be  given  the  opportunity 
to  do  so.  but  initial  comments  will  be 
limited  to  10  minutes.  Time  limits  may 
be  extended  at  the  discretion  of  the 
presiding  official.  Persons  wishing  to 
present  testimony  are  encouraged  to 
contact  OSM  at  the  address  given  above. 
OSM  would  appreciate  receiving  a 
written  copy  of  the  speaker's  comments 
four  days  prior  to  the  public  hearing,  if 
possible.  "The  hearing  will  be 
transcribed.  Filing  a  written  statement  at 
the  time  of  oral  presentation  is 
encouraged  as  this  will  facilitate  the  job 
of  the  court  reporter  A  transcript  of  the 
hearing  will  be  available  at  a  nominal 
fee  approximately  ten  working  days 
af^er  the  hearing. 

Dfltpr!    Ajpiril  24    1998. 
*>1ii  hdp!  K   Robiiuton, 
Acting  Regional  Director.  Appalachian 
Regional  Coordinating  Center. 
|FR  Doc.  98-11611  Filed  4-30-98;  8:45  ami 

Bll  LING  COO€   «10  Oi  U 


DEPARTMENT  OF  JUSTICE 

Ottice  of  Community  Oriented  Policing 
Services  FY  1998  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Pr'!:-  mg  Services.  Department  of  Justice. 
action:  Notice  of  availability. 

SUMMARY:  The  Department  of  Justice, 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  announces  the 
availability  of  Universal  Hiring  Program 
(UHP)  grants  to  pay  up  to  75  percent  of 
the  total  salary  and  benefits  for  new 
officers  over  three  years,  and  up  to  a 
maximum  of  $75,000  per  officer,  with 
the  remainder  to  be  paid  by  state  or 
local  funds.  Funding  will  begin  once  the 
new  officers  have  been  hired  or  on  the 
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date  of  the  award,  whichever  is  later, 
and  will  be  paid  over  the  course  of  the 
grant.  Funding  may  not  be  applied  to 
officers  hired  pre-award  without  written 
authorization  from  the  COPS  Office.  All 
pohcing  agencies,  as  well  as 
jurisdictions  seeking  to  establish  new 
policing  agencies,  are  eligible  to  apply 
for  this  program. 

DATES:  Application  deadlines  are  May 
22  and  July  10,  1998.  If  your  agency 
previouslv  was  awarded  a  FAST, 
AHEAD,  or  L'HP  grant,  you  mav  request 
additional  officers  at  any  time 
ADDRESSES:  To  obtain  a  copy  of  an 
application  or  for  more  information,  call 
the  U.S.  Department  of  justice  Response 
Center  at  (202)  307-1480  or  1-800-421- 
6770. 

FOB  FURTHER  INFORMATION  CONTACT: 
The  I'  S  Department  of  lustice 
Response  Center,  (202)  307-1480  or  1  - 
800-421-6770.  The  UHP  application 
and  information  on  the  COPS  Office 
also  are  available  on  the  Internet  via  the 
COPS  web  site  at:  htlp;// 
www.usdoigov/cops. 

SUPPLEMENTARY  INFORMATION: 
Overview 

The  Violent  Cnme  Control  and  Law 
Enforcement  Act  of  1994  (Pub  L.  103- 
322)  authorizes  the  Departnient  of 
Justice  to  maice  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  t  ommunity  policing  on  the 
streets  and  rural  routes  in  this  nation 
UHP  enables  interested  agencies  to 
supplement  their  current  sworn  forces. 
or  interested  jurisdictions  to  establish  a 
new  agencv.  through  Federal  grants  for 
up  to  three  years.  All  policing  agencies, 
as  well  as  jurisdictions  seeking  to 
establish  new  policing  agencies,  are 
eligible  to  apply  for  thi.s  progran; 

Grants  willbe  made  of^up  to  7.=- 
percent  of  the  total  salary  and  benefits 
for  each  new  officer  over  three  years, 
and  up  to  a  maximum  of  $75,000  per 
officer,  with  the  remainder  to  be  paid  b> 
state  or  local  funds.  Funding  will  begin 
once  the  new  officers  have  been  hired 
or  on  the  date  of  the  award,  whichever 
is  later,  and  will  be  paid  over  the  course 
of  the  grant.  Funding  may  not  be 
applied  to  officers  hired  pre-award 
without  written  authorisation  from  the 
COPS  Office. 

Waivers  of  the  non-Federal  matching 
requirement  may  be  requested  under 
UHP,  but  will  be  granted  only  upon  a 
showing  of  extraordinary  fiscal 
hardship. 

COPS  grant  funds  must  not  be  used  to 
replace  funds  that  eligible  agencies 
otherwise  would  have  devoted  to  future 
officer  hiring.  In  other  words,  any  hiring 
under  UHP  must  be  in  addition  to,  and 


not  m  lieu  of.  officers  that  otherwise 
would  have  been  hired.  All  grant 
recipients  must  develop  a  written  plan 
to  retain  their  COPS- funded  officer 
positions  after  Federal  funding  has 
ended.  This  plan  must  be  submitted  to 
the  COPS  Office  with  you  appUcation. 

In  hiring  additional  officers,  agencies 
may  not  reduce  the  scope  of  their 
customary  screening  and  training 
procedures,  and  must  include 
community  policing  principles  in  their 
training  curricula 

An  award  under  the  COPS  Universal 
Hiring  Program  will  not  affect  the 
consideration  of  an  agency's  ehgibility 
for  a  grant  under  other  COPS  programs. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  reference  for  this 
program  is  16.710. 

Dated:  April  20, 1998. 
Joseph  E  Brann. 
L'j  rector 
[FR  Doc.  98-11594  Filed  4-30-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Pohcv.  28  CFR  ^  50.7.  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  v  Dennis  Gerbaz.  et  al..  Civil  No. 
89-M-554  (D  Colo  ),  was  lodged  vrith 
the  United  States  Distnci  Court  for  the 
District  of  Colorado  on  April  24,  1998. 

The  Consent  Decree  concerns  alleged 
violations  of  section  301(a)  of  the  Clean 
Water  Art,  33  U  S  C  1311(a),  resulting 
from  the  defendant's  discharge  of 
dredge  and  fill  material  into  portions  of 
the  Roaring  Fork  River  vdthout  a  permit 
from  the  US  Army  Corps  of  Engineers. 
Under  the  Consent  Decree,  the  settling 
defendant  will  contribute  funds  towards 
certain  work  on  portions  of  the  Roaring 
Fork  River,  in  accordance  with  the 
Master  Plan  The  Master  Plan 
establishes  a  river  restoration  and 
stabilization  plan  for  portions  of  the 
Roarme  Fork  River. 

The  bepartment  of  Justice  will  receive 
wTitten  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
30  days  from  the  date  of  publication  of 
this  notice.  Comments  should  be 
addressed  to  David  I  Kaplan,  Attorney. 
U.S.  Department  of  Justice. 
Environmental  Defense  Section, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  23986.  Washington. 
DC  20026-3986,  and  should  refer  to 
United  States  v.  Dennis  Gerbaz,  et  al.. 
Civil  No.  89-M-554  (D.  Colo.). 

The  Consent  Judgment  may  be 
examined  at  the  Clerk's  Office,  United 


States  District  Court  for  the  District  of 
Colorado,  United  States  Court  House. 
1929  Stout  Street.  Rm  C-145,  Denver, 

Colorado  80294 

I^titia  1    i  .rishaw 

Chief.  Environmental  Defense  Section, 

Envirorunent  and  Natural  Resources  Division. 

[FR  Doc.  98-11605  Filed  4-30-98;  8:45  am) 
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DEPARTMENT  OF  JUST-iCE 
Immigration  anc  Natj'-anzat.c --^  Se".tce 

[INS  Nc   •'921-68; 

Announcement  of  District  Adviscv 
Council  on  Immigration  Matte'-s    Thiro 
Meeting 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service),  has 
established  a  District  Advisory  Council 
on  Immigration  Matters  (DACOIM)  to 
provide  the  New  York  District  Director 
of  the  Immigration  and  Naturahzation 
Service  with  recommendations  on  ways 
to  improve  the  response  and  reaction  to 
customers  in  the  local  jurisdiction  and 
to  develop  new  partnerships  with  local 
officials  and  community  organizations 
to  build  and  enhance  a  broader 
understanding  of  immigration  poficies 
and  practices.  The  purpose  of  this 
notice  is  to  announce  the  forthcoming 
meeting. 

DATES  AND  "^iMES:  The  third  meeting  of 
me  IiAk  k  iLM  >  scheduled  for  May  28. 
1998  at  1:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
.    ;  \  hr;   •-  street.  New  York,  New  York 
10014,  11th  Floor  Conference  Room. 
FOR  FURTHER  INPORMATKJN  CONTACT: 
Susan  Young  ;  >^^•^.5aated  Federal 
Officer,  Immigration  and  Naturahzation 
Service,  26  Federal  Plaza.  Room  14-100, 
New  York,  New  York  10278.  telephone: 
(212) 264-0736 

SUPPLa«B*TARY  INFORMATION:  Meetings 
will  be  held  tri-armually  on  the  fourth 
Thursday  during  the  months  of 
September,  January,  and  May  through 
1999. 

Summarv  o!  Amende 

The  purpose  of  the  meeting  will  be  to 
conduct  general  business,  review  sub- 
committee reports  and  facilitate  public 
participation.  The  DACOIM  will  be 
chaired  by  Charles  Troy,  Assistant 
District  Director  for  Management.  New 
York  District.  Immigration  and 
Naturalization  Service. 


L'  n '  M 
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Public  Participation 

The  DACOIM  meeting  is  open  to  the 
public,  but  advance  notice  of  attendance 
is  requested  to  ensure  adequate  seating. 
Persons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2) 
days  prior  to  the  meeting.  Members  of 
the  public  may  submit  written 
statements  at  any  time  before  or  after  the 
meeting  for  consideration  by  the 
DACOIM.  Written  statements  should  be 
sent  to  Susan  Young,  Designated 
Federal  Officer.  Immigration  and 
Naturalization  Service,  26  Federal  Plaza, 
Room  14-100.  New  York,  New  York 
10278.  telephone:  (212)  264-0736.  Only 
written  statements  received  by  5:00  p.m. 
on  May  22.  1998  will  be  considered  for 
presentation  at  the  meeting.  Minutes  of 
the  meeting  will  be  available  upon 
request. 

Dated:  April  27.  1998 

Ooria  Maiamer, 

Commissioner.  Immigration  and 
Naturaltzation  Service 

(PR  Doc  9»-n601  Filed  4-30-98;  8:45  amj 
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DEPARTMENT  OF  LABOR 
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DEPAPTMtN'' 

Ne<jotuith,)ns  • 
Me«tif,y  N.  tM  f 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date.  time,  and  place  May  13,  1998.  10:00 
am.  US  Department  of  Labor.  Rm.  S-5215 
A/B,  200  Constitution  Ave..  NW. 
Washington.  DC.  20210. 

Purpose  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed  Pursuant  to 
19  use  2155(f)  it  has  been  determined  that 
the  meeting  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  Government's  negotiating 
objectives  or  bargaining  positions. 
Accordingly,  the  meeting  will  be  closed  to 
the  public. 

For  further  information  contact:  lorge 
Perez-Lopez,  Director,  Office  of  International 
Economic  Affairs,  Phone:  (202)  219-7597 

Signed  at  Washington,  DC.  this  25th  day  of 
April  1998 

Andrew  fames  Samet, 

Deputy  Under  Secretary.  International 
Affairs 

IFR  Doc  98-11642  Filed  4-30-98:  8:45  am) 
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Employmen!  Standards  Administration 
Wage  and  Hdu'  D'vsior: 

Minimum  Wages  tor  Federal  and 
FetJerally  Assisted  Construction: 
General  Wage  Determination  Decisions 

General  Wage  determination 
decisions  of  the  Secretary  of  Labor  are 
issued  in  accordance  with  applicable 
law  and  are  based  on  the  information 
obtained  by  the  Department  of  Labor 
from  its  study  of  local  wage  conditions 
and  data  made  available  hx>m  other 
sources.  They  specify  the  basic  hourly 
wage  rates  and  fringe  benefits  which  are 
detennined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 

f)rojects  of  a  similar  character  and  in  the 
ocalifies  specified  therein 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier^These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determination.s  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self 
explanatory'  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  N.W..  Room  S-3014, 
Washington.  DC   20210 


Modifications  to  General  Wage 
Dfterminafion  Decisions 

Thf'  numtver  of  d^(  isions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Da\  is  Bat  on  and 
Related  Acts"  being  inodifu-d  are  listed 
by  Volume  and  State  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  II 
None 

Volume  m 

None 

Volume  IV  \ 

None 

Volume  V 

None 

Volume  VI 

None 

Volume  Vn 

None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
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(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depositor^' 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 

the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
be  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  Februarv) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  this  23rd  day 
of  April  1998. 
Carl  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Dor   98- 11338  Filed  4-30-98:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DOCKET  NO  50-341] 

Detroit  Edison  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NTF- 
43  issued  to  the  Detroit  Edison 
Company  (the  licensee)  for  operation  of 
the  Fermi  2  plant  located  in  Monroe 
County.  Michigan 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
3.8.1.1  to  change  the  emergency  diesel 
generator  (EDG)  allowed  outage  time 
(AOT)  from  3  to  7  days  In  order  to  use 
the  extended  AOT,  the  revised  TS  will 
require  the  licensee  to  ensure  the 


alternate  AC  power  source  (combustion 
turbine-generator  11-1)  is  operable  and 
to  verify  the  planned  activity  is  not 
potentially  risk  significant  in 
accordance  with  use  of  the  licensees 
configuration  risk  management  program 
as  described  in  a  new  paragraph  in  the 
Administrative  Controls  section  of  the 
TS. 

The  amendment  was  requested  in  a 
submittal  dated  November  22, 1995.  as 
supplemented  February  19.  April  19. 
May  3,  June  12,  and  December  4.  1996. 
January  30  and  August  7,  1997,  and 
April  27,  1998.  The  staff  issued  a 
Federal  Register  notice  on  February  28, 
1996  (61  FR  7550),  providing  the  notice 
of  consideration  of  issuance  of  the 
amendment,  proposed  no  significant 
hazards  consideration  (NSHC),  and 
opportunity  for  a  hearing.  The  portions 
of  the  November  22.  1995,  submittal 
related  to  changes  in  EDG  surveillance 
testing  and  reporting  requirements  (also 
discussed  in  the  NSHCj  were  addressed 
in  amendment  no.  107  issued  on  June 
20,  1996.  The  February-  19.  April  19, 
May  3.  June  12.  and  December  4,  1996. 
and  August  7,  1997.  submittals  provided 
additional  information  but  did  not 
change  the  proposed  TS  or  the  staffs 
initial  proposed  determination  of  NSHC. 
The  lanuary  30,  1997,  submittal  added 
a  verification  that  the  alternate  .^C 
source  is  available  prior  to  entering  the 
7-dav  AOT  This  submittal  also  did  not 
change  the  staffs  initial  proposed 
determination  of  NSHC  The  April  27, 
1998.  submittal  added  a  description  of 
the  Fermi  2  configuration  risk 
management  program  (CRMP)  to  the 
Administrative  Controls  section  of  the 
TS,  This  submittal  included  a 
determination  of  NSHC  for  the  change, 
as  discussed  below  The  current  notice 
encompasses  the  changes  described  in 
the  January  30,  1997.  and  April  27, 
1998.  submittals. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act]  and  the  Com.mission's 
regulations 

The  Commission  has  made  a 
proposed  determination  that  ihe  .^pril 
27,  1998,  supplemental  amendment 
request  involves  no  significant  hazards 
consideration  Under  the  Commissions 
regulations  m  10  CFR  50  92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (II  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  mvolve  a  significant  reduction  in  a 


margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazairds  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Configuration  Risk  Management 
Program  (CRMP)  is  an  Administrative 
Program  that  assesses  risk  based  on  plant 
status.  This  proposed  change  does  not  change 
the  design,  configuration,  or  method  of  plant 
operation.  Adding  the  requirement  to 
implement  this  program  for  Technical 
Specification  (TS)  3.8.1.1  does  not  affect  the 
probability  or  the  consequences  of  an 
accident. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  does  not  change  the 
design,  configuration,  or  method  of  plant 
operation.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  involve  a 
physical  modification  to  the  plant,  a  new 
mode  of  operation  or  a  change  to  the  UFSAR 
[updated  final  safety  analysis  report) 
transient  analyses.  The  proposed  change 
adds  additional  requirements  to  the 
evaluation  of  equipment  outages.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Conrniission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
by  the  close  of  business  within  30  days 
after  the  date  of  pubhcation  of  this 
notice  will  be  considered  in  making  any 
final  determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
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publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre(|uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  from  730 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  1.  1998  .  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
lor  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Monroe 
County  Library  System.  3700  South 
Custer  Road,  Monroe,  Michigan  48161. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


wnn  (i.iruLui.ir  rtjiert'nLt_'  tu  tne 
following  factors:  (1)  The  nature  of  the 
petitioners  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  p>etition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  p>etitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


linai  aetermination  win  serve  to  aecide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
John  Flynn,  Esq.,  Detroit  Edison 
Company,  2000  Second  Avenue,  Detroit. 
Michigan  48226,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  22,  1995. 
as  supplemented  February  19,  April  19, 
May  3,  June  12,  and  December  4,  1996, 
January  30  and  August  7.  1997,  and 
April  27,  1998,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Monroe 
County  Library  System,  3700  South 
Custer  Road,  Monroe,  Michigan  48161. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  April  1998. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  f.  Kugler, 

Project  Manager.  Project  Directorate  lll-l 
Division  of  Reactor  Projects — III/ IV.  Office  of 
Nuclear  Reactor  Regulation. 

[PR  Ekx     '«       >  -•>  Filed  4-30-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-387  and  50-388] 

Pennsylvania  Power  and  Light 
Company;  Susquehanna  Steam 
Electric  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-44 
and  NPF-22,  issued  to  Pennsylvania 
Power  and  Light  Company  (PP&L.  the 
licensee),  for  operation  of  the 
Susquehanna  Steam  Electric  Station 
(SSES),  Units  1  and  2,  located  in 
Luzerne  County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  amend 
the  Technical  Specifications  (TSs)  to 
increase  the  Rod  Block  Monitor  (RBM) 
flow  biased  trip  setpoints  and  also 
change  the  RBM  channel  calibration 
frequency  and  allowed  outage  times. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  27,  1996, 
as  supplemented  by  letter  dated 
February  12,  1997. 

The  Need  for  the  Proposed  Action 

The  RBM  was  originally  designed  to 
prevent  fuel  damage  during  a  Rod 
Withdrawal  Error  (RWE)  event  while 
operating  in  the  power  range  in  a 
normal  mode  of  operation  The  RWE 
analyses  originally  assumed  that  the 
RBM  automatically  actuated  to  stop 
control  rod  motion.  This  automatic  stop 
of  control  rod  motion  is  the  sole  design 
basis  of  the  RBM. 

As  a  result  of  rod  drift  events  at  SSES, 
the  RWE  is  currently  analyzed  without 
taking  credit  for  the  RBM  to  stop  control 
rod  motion.  The  results  of  these 
analyses  are  operating  limits  that 
prevent  fuel  damage  from  an  RWE 
without  the  need  for  an  RBM  system  to 
automatically  actuate  to  stop  control  rod 
motion. 

The  licensee  considered  that  the  RBM 
system  was  no  longer  needed  and  could 
be  removed  from  the  TSs  and  in  1996 
requested  approval  from  the  NRC  to 
remove  it.  The  NRC  decided  that  an 
acceptable  alternative  was  a  proposal  to 
raise  the  RBM  setpoints  to  reduce  its 
operational  impacts.  This  proposed 
amendment  is  about  raising  the  RBM 
setpoints. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  RBM  was  initially 
considered  as  a  system  that  would 
prevent  fuel  damage  during  an  RWE 
event  while  operating  in  the  power 
range  in  a  normal  mode  of  operation. 
However,  the  licensee's  results  of  their 
analyses  show  that  the  RBM  is  not 
required  to  prevent  fuel  damage  and  the 
staff  agrees  with  this. 

Further,  it  is  noted  that  with  this  TS 
change,  the  licensee  will  find  the  need 
to  do  fewer  control  rod  pattern 
adjustments  and  a  reduction  in  nuisance 
alarms.  In  addition  to  this,  the  change 
should  reduce  operator  interaction  with 
the  system  (reducing  possible  man-to- 
machine  interface  problems). 

The  TS  changes  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  c6nsidered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Envirormiental 
Statement  for  SSES,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  18,  1998,  the  staff 


consulted  with  the  Pennsylvaiua  btate 
official.  S.  Maingi  of  the  Bureau  of 
Radiation  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  27,  1996,  as 
supplemented  by  letter  dated  February 
12. 1997.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  The  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  April  1998. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Senior  Project  Manager.  Project  Directorate 
1-2.  Division  of  Reactor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  98-1 1621  Filed  4-30-98;  8:45  ami 


NUCLEAR  REGULATORY 

COMMISSION 

[Docket  No.  72-22) 

Private  Fuei  Storage,  LLC, 
Indepenaent  Spent  Fue!  Stcage 
Installation,  SkuH  Vaitey  Indian 
Reservation.  Tooele  County,  UT, 
Notice  o'  Intent  Tc  Prepare  ar 
Environmental  Impact  Statemen;  anj 
Conduct  Scoping  Process 

Description  of  t'n  p  .sed  Action 

Private  Fuel  Storage.  L.L.C.  (the 
applicant)  submitted  an  application, 
dated  June  20,  1997,  for  a  license  to 
construct  and  operate  an  independent 
spent  fuel  storage  installation  (ISFSI)  at 
the  Skull  Valley  Indian  Reservation  in 
Tooele  County,  Utah.  The  license,  under 
the  provisions  of  Part  72  to  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
part  72),  would  authorize  the  applicant 
to  receive,  possess,  store,  and  transfer 
spent  nuclear  fuel  from  licensed 
commercial  U.S  nuclear  power  reactors 
in  dry  storage  systems.  A  notice  of 
consideration  of  issuance  of  a  materials 
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license  for  the  propu!»e«J  i'ri* 
Storage  Facility  (PFSF)  was  y^: — :.cd 
in  the  Federal  Register  on  July  31.  1997 
(62  FR  41099) 

Environmental  Report 

In  connection  with  this  proposed 
action,  the  applicant  submitted  an 
Environmental  Report  in  accordance 
with  the  requirements  specified  in  10 
CFR  part  51  and  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  The  Environmental  Report  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
in  the  Celman  Building.  2120  L  Street. 
NW.  Washington,  DC,  and  the  Local 
Public  Document  Room  at  the 
University  of  Utah,  Marriott  Library, 
Documents  Division,  295  S.  1500  East, 
Salt  Lake  City,  Utah  84112-0860 

Environmental  Impact  Statement 

In  accordance  with  NRC  regulations 
specified  in  10  CFR  51.20(b)(9),  NRC 
has  determined  that  the  proposed  action 
is  a  major  federal  action  that  warrants 
the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  on  the 
construction  and  operation  of  the 
proposed  ISFSI. 

NRC  will  first  conduct  a  scoping 
process  and,  as  soon  as  practicable 
thereafter,  prepare  a  draft  EIS  for 
comment  by  the  public  and  other 
agencies.  The  draft  EIS  will  be  the 
subject  of  a  separate  notice  in  the 
Federal  Register.  After  receipt  and 
consideration  of  comments,  the  NRC 
will  prepare  a  final  EIS. 

Public  Scoping  Process 

The  scoping  process  for  the  EIS  will 
be  used  to: 

(1)  Define  the  scope  of  the  proposed 
action  which  is  to  be  the  subject  of  the 
EIS. 

(2)  Determine  the  scope  of  the  EIS  and 
identify  the  significant  issues  to  be 
analyzed  in  depth. 

(3)  Identify  and  eliminate  from 
detailed  study  issues  which  are 
peripheral  or  are  not  significant. 

(4)  Identify  any  environmental 
assessments  and  other  EIS  which  are 
being  or  will  be  prepared  that  are 
related  to  but  are  not  part  of  the  scope 
of  the  EIS  under  consideration. 

(5)  Identify  other  environmental 
review  and  consultation  requirements 
related  to  the  proposed  action. 

(6)  Indicate  the  relationship  between 
the  timing  of  the  preparation  of  the 
environmental  analyses  and  the 
Commission's  tentative  planning  and 
decision  making  schedule. 

(7)  Identify  any  cooperating  agencies, 
and  as  appropriate,  allocate  assignments 
for  preparation  and  schedules  for 


completion  of  the  EIS  tu  liie  NKC  and 
any  cooperating  agencies. 

(8)  Describe  tne  means  by  which  the 
EIS  will  be  prepared,  including  any 
contractor  assistance  to  be  used. 

The  NRC  invites  the  following 
persons  to  participate  in  the  scoping 
process: 

(1)  The  applicant,  Private  Fuel 
Storage,  LLC; 

(2)  Any  person  who  has  petitioned  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  to  the  proceeding  on 
the  license  application; 

(3)  Any  other  Federal  agency  which 
has  jurisdiction  by  law  or  special 
expertise  with  respect  to  any 
environmental  impact  involved  or 
which  is  authorized  to  develop  and 
enforce  relevant  environmental 
standards; 

(4)  An^ected  State  and  local  agencies, 
including  those  authorized  to  develop 
and  enforce  relevant  environmental 
standards; 

(5)  Any  affected  Indian  tribe;  and 

(6)  Any  person  who  has  requested  an 
opportunity  to  participate  in  the  scoping 
process. 

Participants  should  submit  written 
comments  on  the  EIS  scoping  process  to 
Dr.  Edward  Y.  Shum.  Environmental 
Project  Manager.  Spent  Fuel  Licensing 
Section.  Spent  Fuel  Project  Office. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555.  To 
be  considered  in  the  scoping  process, 
comments  should  be  postmarked  by 
June  19.  1998. 

Participation  in  the  scoping  process 
does  not  entitle  participants  to  become 
parties  to  the  proceeding  to  which  the 
EIS  relates.  Participation  in  the 
adjudicatory  proceeding  is  governed  by 
the  procedures  specified  in  10  CFR 
2.714  and  2.715,  and  in  the 
aforementioned  Federal  Register  Notice 
(62  FR  41099). 

Public  Scoping  Meeting 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  may  include  a  public 
scoping  meeting  to  help  identify 
significant  issues  related  to  a  proposed 
activity  and  to  determine  the  scope  of 
issues  to  be  addressed  in  an  EIS.  As  pan 
of  the  EIS  scoping  process  related  to  the 
applicant's  proposed  action,  NRC  will 
conduct  a  public  scoping  meeting  at  The 
Ballroom  of  the  Little  America  Inn,  500 
South  Main  Street,  Salt  Lake  City,  Utah 
84101.  on  June  2.  1998,  at  6:30  p.m.  The 
meeting  will  include  a  briefing  by 
Private  Fuel  Storage.  L.L.C.  on  the 
proposed  ISFSI.  a  briefing  by  the  NRC 
on  the  environmental  review  process 
and  the  proposed  scope  of  the  EIS,  and 
the  opportunity  for  interested  agencies. 


organizations,  and  individuals  to  submit 
comments  or  suggestions  on  the 
environmental  issues  or  proposed  scope 
of  the  EIS.  Persons  may  register  to 
present  oral  comments  by  writing  to  Dr. 
Edward  Y  Shum,  at  the  aforementioned 
address,  or  may  register  at  the  meeting. 
Individual  oral  comments  may  be 
limited  in  time,  depending  on  the 
number  of  persons  who  register. 
Comments  presented  at  the  meeting  will 
be  considered  in  the  EIS  scoping 
process 

Siiiriniary 

At  the  conclusion  of  the  scoping 
process.  NRC  will  prepare  a  concise 
summary  of  the  determinations  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  summary  to  each 
participant  in  the  scoping  process. 

For  additional  information  about  the 
proposed  action,  the  EIS,  or  the  scoping 
process,  contact  Dr.  Edward  Y.  Shum  at 
the  aforementioned  address  or  by 
telephone  at  (301)  415-«545. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  April  1998 

For  the  Nuclear  Regulatory  Commission. 
Charles  J.  Haughney, 
Acting  Director.  Spent  Fuel  Project  Office. 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 
|FR  Doc  98-11620  Filed  4-30-98:  8:45  am) 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Investment  Company  Act  Release  No. 

23127.  812-10988] 

TCW  BQA  Enhanced  500  Limited 
Partnership,  el  al.,  Notice  of 
Application 

April  24.  1998 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for  an 
order  under  section  17(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
17fal  of  the  Act. 


SUMMARY  OF  THE  APPUCATION: 
Applicants  seek  an  order  to  permit 
certain  limited  partnerships  to  transfer 
their  assets  to  corresponding  series  of  a 
registered  open-end  management 
investment  company  in  exchange  for  the 
series'  shares. 

APPLICANTS:  TCW/BQA  Enhanced  500 
Liiiuted  Partnership,  TCW  Emerging 
Markets  Fixed  Income  Total  Return  II 
Limited  Partnership.  TCW  Large  Cap 
Growth  Limited  Partnership,  TCW  Large 
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Cap  Value  Limited  Partnership 
(collectively.  "Partnerships"),  TCW 
Galileo  Funds.  Inc.  ("Company").  TCW 
Asset  Management  Company 
("TAMCO  ").  and  TCW  Funds 
Management.  Inc.  ("Adviser"). 
FILING  DATE:  The  application  was  filed 
on  Pebruan,  4.  1998.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
in  this  notice,  during  the  notice  period. 

HEARING  OR  NOTIFICATION  Of  HEARING:  an 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  19,  1998  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SEC's  Set:retary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street   N  W  .  Washington.  DC.  20549. 
.'\pplu.ants.  865  South  Figueroa  Street, 
Suite  1800.  Los  Angeles.  CA  90017. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annmane  )   Zeii,  Staff  .Attorney,  at  (202) 
942-0532.  or  Marv  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  (!otTipan\  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  IS  a  summary  of  the 
application.  The  (omplete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549 
(telephone  (202)  942-8090). 

Applicants'  Representations 

1.  TWC/BQA  Enhanced  500  Limited 
Partnership,  TCW  Emerging  Markets 
Fixed  Income  Total  Return  11  Limited 
Partnership,  TCW  Large  Cap  Growth 
Limited  Partnership,  and  TCW  Large 
Cap  Value  Limited  Partnership  were 
organized  as  California  limited 
partnerships  on  May  31,  1996,  August 
23,  1996,  June  22.  1993,  and  October  13, 
1997.  respectively.  The  Partnerships  are 
not  registered  under  the  Act  in  reliance 
on  section  3(c)(1)  of  the  Act. 

2.  TAMCO,  a  wholly  owned 
subsidiary  of  The  TCW  Group,  Inc., 
serves  as  the  sole  general  partner  of  the 
Partnerships  and  has  exclusive 
responsibility  for  their  overall 
management,  control,  and 
administration.  TAMCO  is  an 
investment  adviser  registered  under  the 


Investment  Advisers  Act  of  1940 
("Advisers  Act  ")  and  ser%'es  as  an 
investment  adviser  with  respect  to  the 
Partnerships  assets. 

3.  The  Company,  a  Maryland 
corporation,  is  an  open-end 
management  investment  company 
registered  under  Act.  Currently,  the 
Company  offers  seventeen  series 
("Existing  Funds")  and  proposes  to  offer 
four  additional  series  (  "New  Funds"), 
each  of  which  will  cortespond  to  a 
Partnership  in  terms  of  investment 
objective  and  policies. 

4.  The  Company  has  entered  into  an 
investment  advisory  agreement  with  the 
Adviser,  an  investment  adviser 
registered  under  the  Advisers  Act, 
pursuant  to  which  the  Adviser  will 
provide  advisory  services  to  the  Existing 
Funds  and  New  Funds.  The  officers  of 
TAMCO  sening  as  portfolio  managers 
of  the  Partnerships  also  serve  as  of^cers 
of  the  Adviser  and  wall  serve  as 
portfolio  managers  of  the  corresponding 
New  Funds 

5.  Applicants  propose  that,  pursuant 
to  an  Agreement  and  Plan  of  Exchange 
("Plan"),  each  of  the  New  Funds  will 
acquire  assets  from  its  corresponding 
Partnership  in  exchange  for  New  Fund 
shares  ("Exchanges").  New  Fund  shares 
delivered  to  the  Partnerships  in  the 
Exchanges  will  have  an  aggregate  net 
asset  value  ("NAV")  equal  to  the  NAV 
of  the  assets  transferred  by  the 
Partnerships  to  the  Company  (except  for 
any  reduction  due  to  the  New  Funds' 
payment  of  organizational  expenses). 
Upon  consummation  of  the  Exchanges, 
each  Partnership  will  distribute  the  New 
Fund  shares  to  its  respective  limited 
partners,  with  each  limited  partner 
receiving  shares  having  an  aggregate 
NAV  equivalent  to  the  NAV  of  the  units 
of  the  Partnership  held  by  the  limited 
partner  prior  to  the  Exchange  (except  for 
the  effect  of  the  payment  of  certain 
organizational  expenses  by  the  New 
Funds  and  the  retention  of  assets  by  the 
Partnership  to  pay  accrued  expenses). 
After  payment  of  any  accrued  expenses 
from  retained  assets,  each  Partnership 
will  be  liquidated  and  dissolved.  No 
liabilities  of  a  Partnership  will  be 
transferred  to  its  corresponding  New 
Fund;  all  known  liabilities,  other  than 
accrued  expenses  discussed  above,  will 
be  paid  by  each  Partnership  prior  to  the 
transfer  of  its  assets  to  the 
corresponding  New  Fund.  The  General 
Partner.  TAMCO,  will  be  responsible  for 
any  unknown  liabilities  of  each 
Partnership. 

6.  The  expenses  of  the  Exchanges  will 
be  borne  bv  TAMCO.  Organizational 
expenses,  up  to  a  maximum  of  $50,000 
per  New  Fund,  will  be  paid  by  the  New- 
Funds  and  amortized  over  five  years. 


Organizational  expenses  in  excess  of 
$50,000  per  New  Fund  will  be  paid  by 
the  Adviser.  Any  unamortized 
organization  expenses  associated  with 
the  organization  of  the  New  Funds  at 
the  time  the  Adviser  withdraws  its 
initial  investment  in  the  Company  will 
be  borne  by  the  Adviser,  not  the  New 
Funds.  Through  October  31,  1998,  the 
Adviser  will  place  a  limit  on  the  armual 
expenses  of  each  New  Fimd.  This  limit 
is  generally  intended  to  cap  New  Fund 
expense  ratios  at  levels  projected  to  be 
incurred  during  1998  by  the. 
Partnerships. 

7.  The  board  of  directors  of  the 
Company  ("Board")  and  TAMCO  have 
considered  the  desirability  of  the 
Exchanges  from  the  points  of  view  of 
the  company  and  the  Partnerships,  and 
all  of  the  members  of  the  Board 
(including  all  of  the  independent 
directors  within  the  meaning  of  section 
2(a)(19)  of  the  Act)  and  TAMCO  have 
approved  the  Exchanges  and  concluded 
that:  (i)  the  terms  of  the  Exchanges  have 
been  designated  to  meet  the  criteria  in 
section  17(b)  of  the  Act;  (ii)  the 
Exchanges  are  desirable  as  a  business 
matter  from  the  respective  points  of 
view  of  the  Company  and  the 
Partnerships;  (iii)  the  Exchanges  are  in 
the  best  interests  of  the  Company  and 
the  Partnerships;  (iv)  the  Exchanges  are 
reasonable  and  fair,  do  not  involve 
overreaching,  and  are  consistent  with 
the  policies  of  the  Act;  (v)  the 
Exchanges  are  consistent  with  the 
policies  of  the  Company  and  the 
Partnerships;  and  (vi)  the  interests  of 
existing  shareholders  in  the  Company 
and  existing  partners  in  the  Partnerships 
will  not  be  diluted  as  a  result  of  the 
Exchanges.  These  findings,  and  the 
basis  upon  which  the  findings  are  made, 
have  been  fully  recorded  in  the 
respective  minute  books  of  the 
Company  and  TAMCO. 

8.  The  Exchanges  will  not  be  effected 
until  (i)  the  Company's  Form  N-lA 
registration  statement  has  been  filed;  (ii) 
the  Company  and  the  Partnerships  have 
received  a  favorable  opinion  of  counsel 
regarding  the  tax  consequences  of  the 
Exchanges;  and  (iii)  the  SEC  has  issued 
the  requested  order. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  prohibits 
any  affiUated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  a  person,  acting  as 
principal  from  selling  to  or  purchasing 
from  the  registered  investment  company 
any  security  or  other  property.  Section 
2(a)(3)  of  the  Act  defines  an  "affiliated 
person  "  as,  among  other  things,  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 


24200 


Federal  Rei?ister / Vol.  63.  No.  84 /Friday.  May  1.  1998 /Notices 


vvUU,  iULh  ulliur  pt'.'.suii.  aiiU  uUillt. 
director,  partner,  copartner  or  employee 
of  such  other  person;  or,  if  such  other 
person  is  an  investment  company,  any 
investment  adviser  of  the  investment 
company.  Each  Partnership  is  an 
affiliated  person  of  an  affiliated  person 
of  the  Company  because  TAMCO,  the 
general  partner  of  the  Partnerships,  and 
the  Adviser  are  under  common  control. 
Thus,  the  proposed  Exchanges  may  be 
deemed  to  be  prohibited  under  section 
17(a)of  the  Act. 

2.  Rule  17a-7  exempts  certain 
purchase  and  sale  transactions 
otherwise  prohibited  by  section  17(a)  if 
an  affiliation  exists  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided,  among  other 
requirements,  that  the  transaction 
involves  a  cash  payment  against  prompt 
delivery  of  the  security.  The  relief 
provided  by  rule  17a-7  may  not  be 
available  to  applicants  because  the 
transaction  is  effected  on  a  basis  other 
than  cash.  Applicants  also  note  that 
TAMCO  is  not  only  the  investment 
adviser  but  also  has  a  one  percent 
economic  interest  in  each  Partnership. 
As  a  result,  applicants  believe  that  the 
relief  afforded  by  rule  17a-7  is  not 
available. 

3.  Section  17(b)  of  the  Act  authorized 
the  SEC  to  exempt  any  person  from  the 
provisions  of  section  1 7(a)  if  the  terms 
of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  the  proposed  tcansaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned  and  the  general  purposes  of 
the  Act 

4.  Applicants  believe  that  the 
proposed  Exchanges  satisfy  the 
requirements  of  section  17(b). 
Applicants  state  that  because  New  Fund 
shares  will  be  issued  to  the  limited 
partners  at  net  asset  value  and  only 
nominal  shares  will  be  outstanding  after 
the  completion  of  the  Exchanges,  their 
interests  will  not  be  diluted.  Applicants 
also  state  that  the  investment  objectives 
and  policies  of  each  New  Fund  are 
substantially  similar  to  its 
corresponding  Partnership  and  that  after 
the  Exchanges,  limited  partners  will 
hold  substantially  the  same  assets  as 
Company  shareholders  as  they  held  as 
limited  partners.  Applicants  also  note 
that  the  partners  will  become  investors 
in  an  entity  that  offers  greater  liquidity, 
without  incurring  immediate  tax 
consequences  or  transaction  and 
brokerage  charges.  In  this  sense, 
applicants  submit  that  the  Exchanges 
can  be  viewed  as  a  change  in  the  fonn 


111  wiuuli  a 
dispositioii 
concerns. 


neia.  ramer  man  a 
rise  to  section  17(a) 


Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Tne  Exchanges  will  comply  with  the 
terms  of  rule  17a-7(b)  through  (f). 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc  9»-11565  Filed  4-30-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-^9909;  File  No   SR  *SE- 

Sel'  HtXju^ci!ory  O'gani/atior    Notice  of 
Filing  and  In-uTifH^ate  E't»x:tiveness  of 
Proposed  Rule  Change  Dy  the  Boston 
Stock  Exchange,  In^,     Relating  to  an 
Administrative  Change  to  its  Listing 
and  Maintenance  Rules 

April  24,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  10,  1998.  the  Boston  Stock 
Exchange.  Inc.  ("Exchange"  or  "BSE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange, 
the  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 

the  Pn);M.s.-.;  K.iii-  i  tun^t- 

The  Exchange  seelks  tu  move  the 
paragraph  governing  the  suspension  and 
restoration  of  trading  in  an  Exchange 
listed  security,  currently  located  in 
Chapter  XXIV.  1  2220  of  the  Exchange's 
rules,  to  Chapter  XXVII,  1  2264 

The  text  ot  the  proposed  rule  change 
is  available  at  the  Of^ce  of  the 
Secretary.  The  Exchange,  and  at  the 
Commission 

II.  Self-Ref;ulatorr  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  RuIp 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


me  proposed  rule  cnange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  rule  change  is  to 
move  the  paragraph  governing  the 
suspension  and  restoration  of  trading  in 
an  Exchange  listed  security,  currently 
located  in  Chapter  XXIV.  1  2220  of  the 
Exchange's  rules,  to  Chapter  XXVII, 
1  2264.  The  proposed  rule  change  is 
intended  to  incorporate  all  of  the 
Exchange's  listing  and  maintenance 
requirements  in  Chapter  XXVII.  No 
changes  are  being  made  to  the  text  of  the 
rule  being  relocated. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act.2 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  the  Proposed  Rule  Change 
Received  From  Members.  Participants, 
or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

HI    l)<itf' iif  Effe<liveness  of  the 
Frii[)iise<!  Rule  (Change  and  I  imin^  for 
CoiiumssiDn  .Vction 

The  foregoing  proposed  rule  change  is 
concerned  solely  with  the 
administration  of  the  Exchange  and. 
therefore,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  »  and 
subparagraph  (e)(3)  of  Rule  19b— 4 
thereunder.*  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change. 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 


'  15  U.S.C.  78«(bKU 
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purposes  of  the  Act.  In  reviewing  this 
filing,  the  Commission  considered  the 
proposal's  impact  on  efficiency, 
competition,  and  capital  formation.' 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
,  change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-98-4 
and  should  be  submitted  by  May  22, 
1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

lonathan  (.   Katz. 

(FR  Doc.  98-11566  Filed  4-3010-98;  8:45 
am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-09920;  File  No  SR-DCC- 
98-01] 

Self- Regulatory  Organizations;  Delta 
Clearing  Corp.;  Order  Granting 
Approval  of  a  Proposed  Rule  Change 
to  Permit  the  Use  of  Mortgage  Backed 
Securities  as  Margin  Collateral 

April  27. 1998 

On  January  5,  1998,  Delta  Clearing 
Corp.  {'Delta  ■)  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DCC-98-01)  pursuant  to 
Section  19(b)(1)  of  the  Securities 


Exchange  Act  of  1934  ("Act").»  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  February  25,  1998. ^ 
No  comment  letters  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

Delta  s  participants  may  clear  and 
settle  repurchase  and  reverse  repurchase 
agreements  in  both  treasurj'  securities  ^ 
("treasury  repos")  and  in  mortgage 
backed  securities*  ("mortgage  backed 
repos")  through  Delta's  system.  Some 
participants  only  clear  and  settle 
mortgage  backed  repos  through  Delta. 
Because  Delta  currently  only  accepts 
federal  funds  '  or  treasury  securities  as 
margin  collateral,  these  participants 
incur  an  additional  cost  associated  with 
obtaining  treasury  securities  for 
purposes  of  supplying  margin  collateral. 
Because  these  participants  already 
possess  mortgage  backed  securities 
related  to  the  transactions  they  are 
clearing  through  Delta,  it  would  be  a 
more  straightforward  process  for  them 
to  honor  their  margin  obligations  with 
these  mortgage  backed  securities. 

Delta  has  stated  its  belief  that  with 
appropriate  haircuts,  the  acceptance  of 
margin  in  the  form  of  mortgage  backed 
securities  should  pose  no  additional  risk 
to  the  system   Delta  notes  that  the 
Commission  under  its  net  capital  rule 
generally  applies  the  same  haircuts  to 
treasury  securities  and  mortgage  backed 
securities. 6  Consistent  with  Delta's 


» See  15  U.S.C.  78c(f). 
M7CFR200.30-3(a)(12). 


'  15  U.S.C.  7fts{b)(l). 

'  Securities  Exchange  Act  Release  No.  39684 
CFebruary  19,  1998).  63  FR  9621. 

'Treasury  securities  are  defined  in  Delta's 
procedures  as  a  treasury  bill,  treasury  bond  or 
treasury  note  issued  by  the  United  Stales 
Department  of  the  Treasury. 

*  Mortgage  backed  securities  are  defined  in 
Delta's  procedures  as  book  entry  securities  directly 
issued  by  the  Federal  National  Mortgage 
AssocUtion  ("FNMA")  or  Federal  Home  Loan 
Mortgage  Corporation  ( 'FHLMC").  as  applicable, 
through  its  mortgage  origination  prtjgram.  and 
which  is  designed  to  raceive  principal  payments 
using  a  predetermined  principal  balance  schedule. 
A  mortgage  security  may  eithw  be  a  fixed  rate 
mortgage  security  «  an  adjustable  rage  mortgage 
security.  All  of  the  following  securities  are 
excluded  from  the  definition  of  mortgage  securities: 
(i)  securities  which  are  issued  in  registered  or 
bearer  form,  (ii)  securities  which  are  not 
transferable  through  the  Federal  Reserve  System, 
(iii)  securities  which  are  not  issued  or  guaranteed 
directly  by  FNMA  or  FHLMC,  (iv)  securities  where 
the  underlying  assets  are  mortgage  tacked 
securities,  rather  than  a  pool  of  mortgages,  and  (v) 
notional,  inter«st  only,  principal  only,  accrual  and 
partial  accrual  securities,  and  floaters  and  inverse 
floaters. 

»  Federal  hinds  are  defined  in  Delta's  procedures 
as  cash  balances  available  for  immediate 
withdrawal  in  accounts  maintained  at  banks  that 
are  members  of  the  Federal  Reserve  system. 

•Section  3(aX42XB)  of  the  Act  defines 
government  securities  to  include  securities  which 


treatment  of  treasury  securities  used  for 
margin  collateral.  Delta  will  value 
mortgage  backed  securities  in 
accordance  with  the  schedule  of 
applicable  haircuts  found  in  the 
Commission's  uniform  net  capital  rule.' 
Furthermore,  Delta  notes  that  its 
clearing  bank.  The  Bank  of  New  York, 
will  accept  mortgage  backed  securities 
from  Delta  without  further  haircuts. 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act  s 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  the  rule 
change  is  consistent  with  Delta's 
obligations  imder  the  Act.  The  rule 
change  should  encourage  wider  use  of 
Delta's  system  by  providing  participants 
with  the  ability  to  more  efficiently  and 
more  economically  meet  their  margin 
requirements.  The  revised  margin 
collateral  procedures  should  especially 
encourage  more  use  of  Delta's  system  by 
those  participants  that  only  clear  and 
settle  mortgage  backed  repos  by 
allowing  these  participants  to  honor 
their  margin  obligations  with  mortgage 
backed  securities  they  possess.  Wider 
use  of  Delta's  system  should  assist  Delta 
in  promoting  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  prusuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DCC-98-01)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.» 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc  98-11653  Filed  4-30-98;  8:45  am] 


are  issued  or  guaranteed  by  corporations  in  which 
the  United  States  has  a  direct  or  indirect  interest 
and  which  are  designated  by  the  Secretary  of  the 
Treasury  for  exemption  as  necessary  or  appropriate 
in  the  public  interest  or  for  the  protection  of 
investors.  The  Department  of  Treasury  has 
designated  securities  issued  by  FNMA  and  t)y 
FHLMC  as  exempt.  Notice  issued  by  the 
Department  of  Treasury  (Oaober  7,  1987),  52  FR 
38559. 

'Rule  15c3-l(c)(2Kvi)(A)(J).  17  CFR  240.15c3- 
l(cK2)(viHA)(l). 

•15  U.S.C.  78q-l  (b)(3)(F). 

•17CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-a98S3A;  Fll«  No.  SR- 
NASO-97-«9] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change,  as  Amended,  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  2  to  th« 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc.. 
Relating  to  the  Tape  Recording  of 
Conversations 

April  ^J.  1498 
Correction 

In  FR  Document  No.  98-10796. 
beginning  on  page  20232  for  Tuesday. 
April  23.  1998.  make  the  following 
correction.  On  page  20235.  second 
column,  the  first  full  paragraph,  revise 
the  second  sentence  to  read. 

"The  procedures  would  require,  at  a 
minimum,  that  the  member  tape  record 
all  telephone  conversations  between  all 
of  its  registered  persons  and  both 
existing  and  potential  customers  for  a 
period  of  two  years,  and  maintain  these 
supervisory  procedures  for  two  years." 
lonathan  G.  Katz, 
.Secretory 
IFR  Doc  98-11567  Filed  4-30-98;  8:45  am] 
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Annual  Responses:  200. 

Annual  Burden:  50. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
William  A.  Fisher.  Acting  Associate 
Administrator,  Office  of  Minority 
Enterprise  Development.  Small  Business 
Administration,  409  3rd  Street.  S.W.. 
Suite  8000.  Washington.  D.C.  20416. 
Phone  No:  202-205-«412. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Dated  April  27,  1998. 
lacqvwline  While, 

Chief.  Administrative  Information  Branch 
IFR  Doc  98-11540  Filed  4-30-98;  8  45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new.  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  June  30.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B  Rich.  Management  Analyst. 
Small  Business  Administration.  409  3rd 
Street.  S.  W..  Suite  5000.  Washington. 
D.  C.  20416.  Phone  Number:  202-205- 
6629. 
SUPPLEMENTARY  INFORMATION: 

Title     8  (a)  E.xport  Survey  Initiative". 

Type  of  Request  New  Request. 

Form  No:  W A. 

Description  of  Respondents:  8  (a) 
Firms  who  are  located  in  the  top  ten 
exporting  states  and  have  more  than  one 
of  the  SIC  Codes  listed  as  the  top  ten  for 
exporting. 


SMALL  BuSiNfcSS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
f»841] 

Commonwealth  of  Pennsylvania  and 
Contiguous  Countes   n  Ohio 

Mercer  County  and  the  contiguous 
Counties  of  Butler.  Crawford.  Lawrence, 
and  Venango  in  Pennsylvania  and 
Mahoning  and  Trumbull  Counties  in 
Ohio  constitute  an  economic  injury 
disaster  loan  area  as  a  result  of  a  fire 
that  occurred  on  April  6.  1998  in  the 
Hermitage  Square  Plaza  in  the  City  of 
Hennitage,  Pennsylvania.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  as  a  result  of 
this  disaster  until  the  close  of  business 
on  January  25,  1999  at  the  address  listed 
below  or  other  locally  announced 
locations:  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.  South.  3rd  Fl., 
Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  economic  injury  number  for  Ohio 
is  9842002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  April  23.  1998. 
Aida  Alvarez. 
Administrator. 

IFR  Doc.  98-11539  Filed  4-30-98.  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

[Deciardtior'  d»  D'SJStef  :3C:'9j 

Arkansas,  (and  Contiguous  Counties 
in  Missouri  and  Tennessee) 

Mississippi  County  and  the 
contiguous  Counties  of  Craighead, 
Crittenden,  and  Poinsett  in  the  State  of 
Arkansas;  Dunklin  and  Pemiscot 
Counties  in  the  State  of  Missouri;  and 
Dyer.  Lauderdale,  and  Tipton  Counties 
in  the  State  of  Tennessee  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  tornadoes 
that  occurred  on  April  16,  1998. 
Applications  for  loans  for  physical 
damages  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
June  22.  1998  and  for  economic  injury 
until  the  close  of  business  on  January 
25.  1999  at  the  address  listed  below  or 
other  locally  announced  locations: 
Small  Business  Administration.  Disaster 
Area  3  Office.  400  Amon  Carter  Blvd.. 
Suite  102.  Ft.  Worth.  TX  76155. 

The  interest  rates  are: 


For  Ptiysical  Damage: 

Homeowners  With  Credit  Avail- 
abie  Elsewtiere  

Homeowners  Without  Credit 
AvailaWe  Elsewhere  

Businesses  With  Credit  Avariable 
Elsewhere  

Businesses  and  Non- Profit  Orga- 
nizations Without  Credit  AvaiJ- 
able  Elsewhere  

Others  (Including  Non-Profit  Or- 
ganizations) With  Credit  AvaH- 

at>)e  Elsewhere  

For  Economic  Injury: 

Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewhere 


Percent 


7.000 
3.500 
8.000 

4.000 

7.125 

4000 


The  numbers  assigned  to  this  disaster 
for  physical  damages  are  307912  for 
Arkansas:  308012  for  Missouri;  and 
308112  for  Tennessee.  For  economic 
injury  the  numbers  are  984300  for 
Arkansas;  984400  for  Missouri;  and 
984500  for  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  23.  1998. 
Aida  Alvarez. 
Administrator. 
[FR  Doc.  98-11538  Filed  4-30-98:  8:45  amj 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  »3069] 

State  of  Georgia;  Amendment  #5 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  April  16,  1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Houston  County  in 
the  State  of  Georgia  as  a  disaster  area 
due  to  damages  caused  by  severe  storms 
and  flooding.  In  addition,  the  incident 
period  is  established  as  beginning  on 
February  14,  1998  and  continuing 

Any  counties  contiguous  to  the  above- 
named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  May 
10.  1998  and  for  economic  injury  the 
termination  date  is  December  11,  1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  17.  1998. 
Herbert  I  Mitchell. 

.•'.^  rj."^  Associate  Administrator  for  Disaster 

Assistance. 

TF  Doc.  98-11536  Filed  4-30-98;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3077] 

State  of  Ohio 

Ottawa  County  and  the  contiguous 
Counties  of  Erie.  Lucas,  Sandusky,  and 
Wood  in  the  State  of  Ohio  constitute  a 
disaster  area  as  a  result  of  severe 
thunderstorms  and  lake  effect  damages 
that  occurred  April  9. 1998. 
Applications  for  loans  for  physical 
damage  from  this  disaster  may  be  filed 
until  the  close  of  business  on  June  22, 
1998  and  for  economic  injury  until  the 
close  of  business  on  January  21,  1999  at 
the  address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  .Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308 

The  interest  rates  are: 


For  Physical  Damage 

Homeowners  With  Credit  Avail- 
aoie  Elsewhere  

Homeowners  Without  Credit 
Available  Elsewhere  

Businesses  With  Credit  Available 
Elsewhere     

Businesses  and  Non-Proti!  Orga- 
nizations WiThour  Credit  Avail- 
able Elsewhere  

Others  (Including  Non-Protit  Or- 
ganizations) With  Credit  Avail- 
able Elsewhere  


Percent 


7.000 
3.500 

8  000 

4  000 
7.125 


For  Economic  Injury 
Businesses    anc    Small    Agncul- 
tural      Cooperatives      Without 
Credit  Available  Elsewhere  


Percent 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  307711  and  for 
economic  injury  the  number  is  983700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  590081 

Dated:  April  21.  1998. 
Aida  .Alvarez, 
Administrator. 
IFR  Doc.  98-11537  Filed  4-30-98;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  «27951 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC);  Notice  of  Meeting 

The  Department  of  State  announces 
that  a  meeting  of  the  United  States 
International  Telecommunications 
Advisory  Committee  (ITAC)  will  be  held 
May  13.'2:00-4:00  p.m.,  in  Room  1107 
of  the  Department  of  State,  2201  "C" 
Street,  N  VV,,  Washington,  D.C.  The 
purpose  of  ITAC  is  to  advise  the 
Department  on  policy,  technical  and 
operational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 
telecommunications  and  information 
issues. 

The  agenda  of  the  ITAC  meeting  will 
include:  (1)  Report  and  assessment  of 
the  World  Telcoms  Development 
Conference  (WTDC98)  hela  recently  in 
Malta;  (2)  report  on  the  OAS/CITEL 
.Assembly  held  recently  in  Quito,  and 
related  activities:  and  (3)  presentation  of 
U.S.  positions  for  the  upcoming  ITU 
Council  (May  20-29  in  Geneva)  and 
related  Plenipotentiary  Conference 
preparations  Questions  regarding  the 
agenda  of  IT  .AC  activities  in  general  may 
be  diret:ted  to  Rjchard  Shrum, 
Department  of  State  (Ph  202-647-0050). 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  In  this  regard,  entry  to  the 
building  is  controlled.  If  you  wish  to 
attend,  please  send  a  fax  to  202-647- 
7407  not  later  than  24  hours  before  the 
scheduled  meeting  and  include  the 
name  of  the  meeting,  your  name, 
affiliation,  social  security  number  and 
date  of  birth.  One  of  the  following  valid 
photo  ID'S  will  be  required  for 
admittance:  U.S.  driver's  license  with 
picture,  U.S.  passport,  or  U.S. 
government  ID  (company  ID's  are  no 


longer  accepted  by  Diplomatic 
Security).  Enter  from  the  "C"  Street 
Main  Lobby. 

Dated:  April  22.  1998 
John  Gilsenan. 

Acting  Executive  Director  for  International 
Telecommunications  Advisory  Committee. 
(FF  n  .     -5=5-11598  Filed  4-30-98;  8:45  ami 
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international  Teiecommijnicat.on 
Advisory  Committee  (!TACj 
Telecommunication  Stanoa'-aizat^on 
Sector  (ITAC~-T)  Study  Group  B. 
Meeting  Notice 

The  Department  of  State  armounces  a 
meeting,  under  the  International 
Telecommunication  Advisory 
Committee,  of  Study  Group  B  of  the 
Telecommunication  Standardization 
Sector  (ITAC-T).  The  meeting  will  be 
held  Wednesday,  May  27.  1998, 
begiiming  at  9:00  a.m.  and  scheduled  for 
all  day,  in  Room  1107  of  the  Department 
of  Commerce,  325  Broadway,  Boulder, 
CO  80303. 

The  purpose  of  this  meeting  is  to 
develop  United  States  positions  for 
specific  upcoming  meetings  dealing 
with  standards  activities  of  the 
International  Telecommunication 
Union-telecommunication 
Standardization  Sector  (ITU-T). 

In  particular,  the  meeting  agenda  will 
include  preparation  for  a  planned  ITU- 
T  meeting  of  Study  Group  4  (TMN  and 
Network  Maintenance)  for  June  22-July 
3. 1998.  Questions  regarding  the  agenda, 
or  Study  Group  B  activities  may  be 
directed  to  William  Utlaut,  Department 
of  Commerce  (303  497-5993),  fax 
number  (303  497-5216). 

Dated:  April  13. 1998. 
William  J.  Kinch, 

Chairman,  ITAC-T  Sector. 

[FR  Doc  98-11599  Filed  4-30-98;  8:45  ami 
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DEPARTMENT  O^  STATE 

[Public  Notice  r27&0; 

Shipping  Coordinating  Commitie^ 
Maritime  Safety  Cornmitiee   Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:30  A.M.  on  Tuesday,  May 
5, 1998, in  Room  2415,  at  U.S.  Coast 
Guard  Headquarters,  2100  2~>  Street. 
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SW.  Washington.  DC.  The  purpose  of 
this  meeting  will  be  to  finalize 
preparations  for  the  69"*  Session  of  the 
Maritime  Safety  Committee,  and 
associated  bodies  of  the  International 
Maritime  Organization  (tMO),  which  is 
scheduled  for  May  11-20.  1998.  at  IMO 
Headquarters  in  London.  At  this 
meeting,  papers  received  and  the  draft 
US.  positions  will  be  discussed. 

Anipng  other  things,  the  items  of 
particular  interest  are: 

a.  Adoption  of  amendments  to  the 
Safety  of  Life  at  Sea. 

b  Role  of  the  human  element 

c.  Matters  related  to  the  Irradiated 
Nuclear  Fuel  (INF)  Code. 

d.  Formal  safety  assessment. 

e.  Sole  look-oui  at  night,  and; 

f.  Report  of  eight  subcommittees — 
Stability.  Load  Lines  and  Fishing  Safety; 
Fire  Protection;  Safety  of  Navigation; 
Ship  Design  and  Equipment;  Dangerous 
Goods.  Solid  Cargoes  and  Containers; 
Radio<:ommunicalion  and  Search  and 
Rescue;  Bulk  Liquids  Gases  and 
Training  and  Watchkeeping. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing  to  Mr. 
Joseph  ).  Angelo.  Commandant  (G-MS). 
US  Coast  Guard.  2100  2~»  Street.  SW. 
Room  1218.  Washington.  DC  20593- 
0001  or  by  calling  (202)  267-2970. 

Dated:  March  31,  1998 
Runell  A.  U  MantU. 

Chairman.  Sb}pping  Coordinating  Committee 
IFR  Doc.  98-11596  Filed  4-30-98;  8:45  am] 
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DEPAH'Mt  NT  OF  STATE 
[Public  Notlc«  *2794] 

Shipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Life  at  Sea 
1"-!  Associated  Bodies;  Notice  of 

M-.-:.ng 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  12:00  P.M.  on  Monday.  June 
15.  1998  in  Room  2415.  at  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street,  SW.  Washington.  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  Flag  State 
Implementation  (FSI)  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  and 
associated  bodies  of  the  International 
Maritime  Organization  (IMO)  which  is 
scheduled  for  [une  22-26.  1998.  at  the 
IMO  Headquarters  in  London.  At  this 
meeting,  the  U.S.  position  on 
documents  submitted  for  consideration 
at  the  sixth  session  of  the  FSI 
Subcommittee  will  be  discussed. 


Among  other  things,  the  items  of 
particular  interest  are: 

1.  Implementation  of  IMO 
instruments:  Responsibilities  of 
Governments  and  measures  to 
encourage  flag  State  compliance. 

2.  Revision  of  survey  guidelines 
(resolution  A. 740(18)  and  Guidelines  on 
surveys  (resolution  A. 560(14)). 

3.  Guidelines  for  unscheduled 
inspections  on  Ro-Ro  passenger  ships. 

4.  Exemption  certificates. 

5.  Surveys  of  emergency  towing 
arrangements. 

6.  Deficiency  reports. 

7.  Mandatory  reports  under  MARPOL 
73/78. 

8.  Mandatory  reporting  procedures  on 
ship  detentions. 

9.  Casualty  statistics. 

Members  of  the  public  may  attend  the 
.neeting  up  to  the  capacity  of  the  room. 
Interested  persons  may  seek  information 
by  writing:  LTJG  Dave  Deaver.  U.S. 
Coast  Guard  Headquarters  (G-MOC— 4). 
2100  Second  Street.  SW.  Room  1116. 
Washington.  DC  20593-0001  or  by 
calling:  (202)  267-0502. 

Dated:  April  24.  1998. 
RiumU  A.  La  Mantia. 

Chairman.  Shipping  Coordinating  Committee 
IFR  Doc  98-11597  Filed  4-30-98;  8:45  am] 
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DEPARTMENT  OP  STA^E 
[Public  Notice  12797] 

Shipping  Coordinating  Commitlee 
Interrutional  Maritime  Organisation 
OMO)  Legal  Commirtee;  Notice  ot 
Mf^oting 

Ihe  US.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m..  on  Thursday. 
May  14.  1998.  in  room  2415  at  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street,  S.W..  Washington.  DC.  The 
purpose  of  this  meeting  is  to  report  on 
the  77th  session  of  the  IMO  Legal 
Committee,  which  will  be  held  April 
20-24.  in  London,  regarding  the 
provision  of  financial  security  for 
seagoing  vessels,  compensation  for 
pollution  from  ships'  bunkers,  a  draft 
convention  on  wreck  removal,  and  other 
matters.  This  meeting  will  also  be  a 
further  opportunity  for  interested 
members  of  the  public  to  express  their 
views  on  whether  the  United  States 
should  ratify  the  Hazardous  and 
Noxious  Substances  Convention, 
adopted  in  London  in  May.  1996. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  or  to  submit  views 


concerning  the  subjects  of  discussion, 
write  to  either  Captain  Malcolm  ]. 
Williams.  Jr..  of  Lieutenant  Commander 
Bruce  P.  Dalcher.  U.S.  Coast  Guard  (G- 
LMI).  2100  Second  Street.  S.W.. 
Washington.  DC.  20593.  or  by 
telephone  (202)  267-1527.  telefax  (202) 
267-4496. 

Dated:  April  13.  1998. 
Stephen  M.  Miller. 

Executnv  Secretary.  Shipping  Coordinating 
Committee. 
[FR  DtK.  98-11600  Filed  4-30-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  of  April  24,  1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  6sT-98-3761 
Date  Filed:  April  20.  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC12  Telex  Mail  Vote  934  (as 

corrected  by  TE602) 
Middle  East-Havana  Excursion  Fares 
Intended  effective  date:  May  1,  1998 
Docket  Number:  OST-98-3762 
Date  Filed:  April  20,  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTCl  Telex  Mail  Vote  932  (as 

amended  by  TD248) 
US- Argentina/Brazil/Uruguay  fares 
Intended  effective  date:  May  1,  1998 
rl— 041c 
r2— 051c 
Docket  Number:  OST-9a-3777 
Date  Filed:  April  22.  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PSC/MV/108  dated  March  6.  1998 
Mail  vote  S073  (Economic  4  Monetary 

Union  in  Europe) 
Amendments  dated  April  21,  1998 

(attached  to  pleading) 
r-1— 720a,  r^l — 725a,  r-7— 726e 
r-2— 722,  r-5— 725b,  r-8— 726f 
r_3_722f,  r-6— 726a,  r-9— 742a 
Intended  effective  date:  amended  to 
June  1,  1998 
Docket  Number:  OST-98-3778 
Date  Filed:  April  22,  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
CTC12  Telex  Mail  Vote  935  rl-3 
US-Austria/ Belgium/Germany/ 
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Netherlands/ 
Scandinavia/Switzerland  Cargo  Rate 

Revalidation/ Amendment 
Telex  Amendment  to  Mail  Vote 

(TW946) 
Intended  effective  date:  October  1, 

1998 
rl— O02 
r2— 554f 
r3— 584ff 

Docket  Number:  OST-98-3779 

Date  Filed:  April  22,  1998 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PAC/Reso/397  dated  March  23.  1998 

Reso  850a  (Saudi  Arabia) 

Intended  effective  date:  May  16,  1998 
Docket  Number:  OST-98-3784 
Date  Filed:  April  24.  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC1/PTC12  Telex  Mail  Vote  936 

Special  Construction  Rules — Reso 
024) 

(Within  TCl  and  Europe-Africa) 

Intended  effective  date:  May  15.  1998 

Pauletle  \'   Tv»ine, 

Federal  Register  Liaison. 

(FR  Doc.  98-11646  Filed  4-30-98;  8:45  am] 
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Holding  Corp.  (  "Blue  Line"),  the 

assignee  of  Star  Air  Trading  Corp. 

("Star"). 

Paillette  V.  Twine, 

Federal  Register  Liaison. 

(FR  Doc.  98-11645  Filed  4-30-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Correcting  Unsafe  Conditions  That 
May  Develop  in  Foreign-Manufactured 
Aircraft 

agency:  Federal  Aviation 

■Administration.  DOT. 

action:  Notice  of  policy  statement. 

SUMMARY:  This  notice  announces  the 
FAA's  policy  with  respect  to  foreign 
mandatory  continuing  airworthiness 
information,  when  no  aircraft  of  the 
affected  design  are  currently  in 
operation  in  the  US 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  S  Walker.  Aircraft  Engineering 
Division.  .\IR-120.  Aircraft  Certification 
Service,  FAA,  800  Independence 
Avenue,  S.W..  Washington,  D.C.  20591, 
telephone  (202)  267-9592. 
SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION       Discussion 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  April  24,  1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation  s 
Procedural  Regulations  (See  14  CFR 
•^02  1701  et  seq.).  The  due  date  for 
.Answers.  Conforming  .Applications,  or 
Motions  to  Modif>'  Scope  are  set  forth 
below  for  each  application   Following 
the  Answer  period  DOT  mav  process  the 
application  bv  expedited  procedures 
Such  proc;edures  mav  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
prtx:eedings. 

Ihickft  .\nmher  OST-98-3767. 

Date  Filed.  .April  24,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  22.  1998 

Description:  Application  of  Western 
Pacific  Airlines.  Inc  ,  pursuant  to  49 
U.S.C.  Section  41105.  requests  authority 
to  transfer  its  certificate  of  public 
convenience  and  necessity  to  Blue  Line 


Safetv  0!  civil  aircraft  is  assured  by  a 
number  of  means   First  t.^ie  .lesign  of 
such  aircraft  must  meet  the  safety 
standards  prescribed  in  parts  21  through 
31  of  the  Federal  Aviation  Regulation 
(FAR).  Compliance  of  a  particular 
design  (i  e  a  particular  model)  with 
those  standards  is  evidenced  by  the 
issuance  of  a  document  known  as  a  type 
certificate  The  drawings  and  other  data 
which  describe  that  design  are  known  as 
the  type  design  A  related  document  is 
the  type  certificate  data  sheet  which 
prescribes  the  conditions  and 
limitations  under  which  the  design 
meets  those  standards  Second,  each 
individual  aircraft  must  be  shown  to 
conform  to  that  design  and  be  in 
condition  for  safe  operation   That  an 
aircraft  conforms  to  the  approved  design 
and  is  in  condition  for  safe  operation  are 
evidenced  by  issuance  of  another 
document  for  that  particular  aircraft 
known  as  an  airvworthmess  certificate. 
Once  an  individual  aircraft  receives  an 
airworthiness  certificate  and  goes  into 
service,  it  must  be  properly  maintained 
so  that  it  '.emains  in  a  condition  for  safe 
operation 

Notwithstanding  compliance  with  the 
above  requirements,  an  unsafe  condition 
may  be  disf:overed  during  the  lifetime  of 
the  aircraft.  If  an  unsafe  condition  is 


discovered,  and  the  unsafe  condition  is 
likely  to  exist  or  develop  in  other 
aircraft  of  the  same  design,  the  FAA 
requires  the  operator  of  each  affected 
aircraft  to  take  action  to  correct  that 
unsafe  condition.  The  required 
corrective  action  is  specified  in  a 
regulation  knowTi  as  an  airworthiness 
directive.  Depending  on  the  nature  of 
the  unsafe  condition,  the  required 
corrective  action  may  include  a 
modification  of  the  aircraft,  replacement 
of  certain  components,  f)eriodic 
inspections  or  imposition  of  additional 
operating  limits. 

In  the  case  of  aircraft  imported  from 
other  countries,  the  FAA  relies  to  a 
certain  extent  on  findings  made  on  its 
behalf  by  the  airworthiness  authority  of 
the  state  of  design  (i.e..  the  country 
having  jurisdiction  over  the 
organization  responsible  for  the  tvpe 
design).  Under  the  provisions  of  Annex 
8  to  the  Convention  on  International 
Civil  Aviation  ("Airworthiness  of 
Aircraft")  and  bilateral  agreements 
(bilateral  airworthiness  agreements  and 
bilateral  aviation  safety  agreements),  the 
airworthiness  authority  of  the  state  of 
design  certifies  to  the  FAA  that  a  design 
complies  with  the  applicable  standards. 
Based  largely  on  that  certification,  the 
FAA  issues  a  type  certificate  for  that 
design.  In  addition,  the  airworthiness 
authority  certifies  to  the  FAA  that  an 
individual  aircraft  being  imported  into 
the  U.S.  conforms  to  that  design  and  is 
in  condition  for  safe  operation.  Based  on 
that  certification,  the  FAA  issues  a  U.S. 
airworthiness  certificate  for  that  aircraft. 
Under  the  provisions  of  Annex  8  and 
the  bilateral  agreements,  the 
airworthiness  authority  of  the  country  of 
manufacture  must  also  advise  the  FAA 
of  all  mandatory  continuing 
airworthiness  information  (MCAI).  i.e. 
the  foreign  equivalent  to  FAA 
airworthiness  directives.  The  FAA 
assesses  that  information  and 
determines  whether  to  issue 
airworthiness  directives  to  require  the 
necessary  corrective  actions. 

In  some  instances,  a  type  certificate  is 
issued  by  the  FAA  for  a  foreign  design 
long  before  an  individual  airo^it  of  that 
design  is  imported  into  the  U.S. 
Similarly,  there  are  instances  in  which 
no  aircraft  of  a  specific  design  currently 
has  a  US  airworthiness  certificate 
because  all  that  were  imported  have 
since  been  exported,  damaged  beyond 
repair  or  scrapped.  Based  on  experience 
gained  with  aircraft  of  the  same  design 
operating  in  other  countries,  the 
airworthiness  authority  of  the  state  of 
design  frequently  advises  the  FAA,  in 
the  meantime,  of  a  numt>er  of 
mandatory  airworthiness  modifications 
and  special  inspections.  Even  when 
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there  are  no  aircraft  of  a  design 
currently  operating  in  this  country,  the 
FAA's  practice  has  been  to  issue 
corresponding  airworthiness  directives 
requiring  the  necessary  corrective  action 
to  be  taken  in  the  event  an  aircraft  of 
that  design  is  imported  later. 

It  is  recognized  that  this  practice 
requires  the  expenditure  of  considerable 
FAA  resources  for  safety  benefits  which 
could  also  be  achieved  through  existing 
requirements  for  issuance  of 
airworthiness  certificates.  As  discussed 
above,  the  airworthiness  authority  of  the 
state  of  design  must,  under  the 
provisions  of  Annex  8  to  the  Convention 
on  International  Civil  Aviation  and 
bilateral  agreements,  certify  to  the  FAA 
that  an  individual  aircraft  is  in 
condition  for  safe  operation.  In  order  to 
make  that  certification,  the  authority 
must  determine  that  the  aircraft 
complies  with  each  applicable  MCAI  it 
has  issued.  Sometimes  a  used  aircraft  of 
a  particular  design  is  imported  from  a 
country  other  than  the  state  of  design. 
In  that  event,  the  finding  that  the 
aircraft  is  in  a  condition  foi  safe 
operation  must  be  made  by  FAA 
personnel  or  persons  authorized  to  do 
so  on  behalf  of  the  FAA.  Regardless  of 
whether  it  is  imported  directly  from  the 
state  of  design,  an  aircraft  must  be  found 
to  be  in  a  condition  for  safe  operation 
before  an  airworthiness  certificate  can 
be  issued;  therefore,  the  issuance  of  an 
airworthiness  directive  merely 
duplicates  existing  requirements  if  no 
aircraft  of  the  affected  design  (i.e.  the 
affected  model)  already  has  a  U.S. 
airworthiness  certificate  In  lieu  of  this 
duplicative  practice,  the  FAA  is 
adopting  an  alternative  procedure  that 
may  be  used  when  no  aircraft  of  the 
affected  model  has  been  issued  a  U.S. 
airworthiness  certificate. 

Under  this  ahemative  procedure,  the 
FAA  will  continue  to  review  each  MCAI 
when  received  to  determine  whether  it 
meets  established  FAA  criteria  for 
required  corrective  action.  As  is  current 
FAA  practice,  no  further  acnion  will  be 
taken  for  an  MCAI  that  does  not  meet 
those  criteria.  As  is  also  the  current 

Practice,  an  airworthiness  directive  will 
s  issued  for  an  MCAI  that  meets  those 
criteria  if  there  is  one  or  more  aircraft 
of  the  affected  design  currently  in 
service  in  this  country.  If  no  aircraft  of 
the  affected  design  currently  has  a  U.S. 
airworthiness  certificate,  the  FAA  may 
elect  to  defer  regulatory  action  on  the 
MCAI  that  meet  those  criteria  until  an 
application  for  airworthiness  certificate 
is  made  for  an  aircraft  of  that  design. 
Compliance  with  the  provisions  of  each 
MCAI  that  meets  those  criteria  will  be 
required  then  to  support  a  finding  that 
the  aircraft  is  in  a  condition  for  safe 


operation.  In  the  meantime,  the  FAA 
will  make  available,  upon  request,  a  list 
of  such  MCAI  to  prospective  purchasers 
of  aircraft  of  that  design  (i.e.  that 

model). 

If  an  aircraft  of  the  affected  model 
does  receive  a  U.S.  airworthiness 
certificate,  the  FAA  will  amend  the  type 
certificate  data  sheet  for  that  model  to 
list  the  specific  MCAIs  for  which 
compliance  must  be  shown  before  the 
aircraft  can  be  found  to  be  in  a 
condition  for  safe  operation.  The  FAA 
will  also  publish  a  notice  in  the  Federal 
Register  at  that  time  to  inform  the 
public  of  that  amendment.  The  FAA 
will  issue  AD's  for  any  subsequent 
MCAIs  that  meet  FAA  criteria  for 
corrective  action. 

This  alternative  procedure  is  not 
considered  appropriate  at  this  time  for 
other  products,  such  as  engines  or 
propellers,  since  there  is  presently  no 
reliable  means  to  ensure  that  none  have 
been  imported  and  installed  in  U.S. 
registered  aircraft. 

Issued  in  Washington.  DC.  on  April  24. 
1998 

AbbM  A.  Rizvi, 

Acting  Manager.  Aircraft  Engineering 
Division.  Aircraft  Certification  Service 
jFR  Doc  9»-n648  Filed  4-30-98;  8:45  am) 
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Bu-^ecJi,  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection   Comment 
Request 

action:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Race  and  National  Origin  Identification. 
DATES:  Written  comments  should  be 
received  on  or  before  June  30,  1998  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Linda  Barnes,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20226.  (202)  927-8930. 


FQR  c^.R-HER  iNFCRMA'^iON  CONTACT: 

Kequeii>  lui  ciiiuiiioiicii  ii.iunuation  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Dennis  Snyder, 
Employment  Branch,  650  Massachusetts 
Avenue,  NW..  Washington,  DC  20226, 
(202) 927-8553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Race  and  National  Origin 
Identification 

Form  Number:  ATF  F  2931.1 
Abstract:  This  form  on  its  own  and 
when  combined  with  other  Bureau 
tracking  forms  will  allow  the  Bureau  to 
determine  its  applicant/employee  pool, 
and  thereby,  enhance  its  recruitment 
plan.  It  will  also  allow  the  Bureau  to 
determine  how  its  diversity/EEO  efforts 
are  progressing  and  to  determine 
adverse  impact  on  the  employee 
selection  process. 

Current  Actions:  This  is  a  new 
collection  of  information.  Respondents 
provide  the  information  once  per 
application.  The  information  is 
voluntary. 

Type  of  Review:  New 

Affected  Public:  Individuals  or 
households 

Estimated  Number  of  Respondents: 
10,000 

Estimated  Time  Per  Respondent:  3 
minutes 

Estimated  Total  Annual  Burden 
Hours:  500 

Request  for  Coimnenlb 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record  Comments  are 
invited  on:  (a)  Whether  the  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  22. 1998. 
Williun  T.  Earle. 

Assistant  Director  lManagewent)/CFO. 
IFR  Doc.  98-11524  Filed  4-30-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Notice  No.  360] 

Commerce  in  Explosives;  List  of 
Explosive  Materials 

Pursuant  to  the  proi.  isions  of  section 
841(d)  of  Title  18,  United  State.s  Code 
and  27  CFR  55.23.  the  Director,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  must 
publish  and  .Tvise  at  least  annuailv  ni 
the  Federal  Register,  a  list  of  e.xplosives 
determined  to  be  within  the  coverage  of 
IH  L'  .S  C  Chapter  40.  Importation. 
Manufai:ture,  Distribution  and  Storage 
of  Explosive  Materials  This  chapter 
covers  not  only  explosives,  but  also 
blasting  agents  and  detonators,  all  of 
which  are  defined  as  explosive 
materials  in  section  841(c)  of  Title  18 
United  States  Code  Accordingly,  the 
following  is  the  1998  List  of  Explosive 
Materials  subject  to  regulation  under  18 
U.S  C  Chapter  40.  which  includes  both 
the  list  of  explosives  (including 
detonators)  required  to  be  published  in 
!he  Federal  Register  and  blasting  agents 
The  list  IS  intended  to  include  any  and 
all  mixlures  containing  any  of  the 
materials  on  the  list   Materials 
constituting  blasting  agents  are  marlced 
by  an  asterisk   While  the  list  is 
comprehensive,  it  is  not  all  inclusive 
The  fact  that  an  explosive  material  may 
not  be  on  the  list  does  not  mean  that  it 
is  not  within  the  coverage  of  the  law  if 
if  otherwise  meets  the  statutory 
definitions  in  section  841  of  Title  18, 
United  States  Code.  Explosive  materials 
are  listed  alphabeti(>allv  by  their 
common  names  followed  bv  chemical 
names  and  synonyms  in  brackets.  This 
revised  list  supersedes  the  List  of 
Explosive  Materials  dated  .^pnl  25, 
1997,  PR.  Vol   bJ  No  80,  and  will  be 
effective  as  of  tfie  date  of  publication  m 
the  Federal  Register 

List  of  Explosive  Materials 


Acetylides  of  heavy  metals. 
Aluminum  containing  polymeric 

propel  lant. 
Aluminum  ophorite  explosive, 
.^matex. 
.\inatol 
Ammonal. 
Ammonium  nitrate  explosive  mixtures 

(cap  sensitive). 
•Ammonium  nitrate  explosive  mixtures 

(non  cap  sensitive). 
Aromatic  nitro-compound  explosive 

mixtures. 
Ammonium  perchlorate  explosive 

mixtures. 


Ammonium  perchlorate  composite 

propellant. 
Ammonium  picrate  Ipicrate  of 

ammonia.  Explosive  D)  . 
Ammonium  salt  lattice  with 

isomorphously  substituted  inorganic 

salts. 
*ANFO  [ammonium  nitrate-fuel  oil). 

B 

Baratol. 

Baronol. 

BEAF  [1,  2-bis  (2,  2-difluoro-2- 

nitroacetoxyethane)]. 
Black  powder 

Black  powder  based  explosive  mixtures. 
•Blasting  agents,  nifro-carbo-nitrates. 

including  non  cap  sensitive  slurry 

and  water  gel  explosives. 
Blasting  caps. 
Blasting  gelatin. 
Blasting  powder 

BTN'EC  Ibis  itnnitroetnyij  carbonate]. 
Bulk  salutes, 

BTNEN  (bis  (trinitroethyl)  nitramine). 
BTTN  |l.2  4  butanetriol  trinitrate). 
Butvl  tetrvl 


Calcium  nitrate  explosive  mixture. 
Cellulose  hexanitrate  explosive  mixture. 
Chlorate  explosive  mixtures 
Composition  A  and  variations. 
Composition  B  and  variations. 
Composition  C  and  variations. 
Copper  acetylide 
Cyanunc  tnazide 

Cvclotrimethyienetnrutramine  (RDX). 
Cvciotetramethvlenetetranitramine 

(HMX; 
Cyclonite  [RDX], 
Cyclotol. 

D 

DATE  [diaminotrinitrobenzene). 

DDNP  (diazodinitrophenol). 

DEGDN  [diethyleneglycol  dinitrate). 

Detonating  cord 

Detonators 

Dunethyloi  dimethyl  methane  dinitrate 

composition, 
Dinitroethyleneurea, 
Dinitroglycerine  (glycerol  dinitrate). 
Dinitrophenol. 
Dinitrophenolates. 
Dinitrophenyl  hydrazine. 
Dinitroi^sorcmol, 
Dinitrotoluene-sodium  nitrate  explosive 

mixtures. 
DIPA.M 

Dipicryl  sulfone. 
Dipicrylamine. 
Display  fireworks. 
DNPD  (dinitropentano  nitrile). 
DNPA  (2,2-dinitropropyl  acrylate). 
Dynamite. 


EDDN  [ethylene  diamine  dinitrate). 


EDNA. 

Ednatol. 

EDNP  (ethyl  4.4-dinitropentano^tel. 

Erythritol  tetranitrate  explosives. 

Esters  of  nitro-sul)stituted  alcohols. 

EGDN  (ethylene  glycol  dinitrate). 

Ethyl-tetryl. 

Explosive  conitrates. 

Explosive  gelatins. 

Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and 

hydrocarbons. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  nitro 

bodies. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water 

insoluble  fuels. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water 

soluble  fuels. 
Explosive  mixtures  containing 

sensitized  nitromethane. 
Explosive  mixtures  containing 

tetrajiitromethane  (nitroform). 
Explosive  nitro  compounds  of  aromatic 

hydrocarbons. 
Explosive  organic  nitrate  mixtures. 
Explosive  liquids. 
Explosive  powders. 


Flash  powder. 
Fulminate  of  mercury. 
Fulminate  of  silver. 
Fulminating  gold. 
Fulminating  mercury. 
Fulminating  platinum. 
Fulminating  silver. 


Gelatinized  nitrocellolose. 
Gem-dinitro  aliphatic  explosive 

mixtures. 
Guanyl  nitrosamino  guanyl  tetrazene. 
Guanyl  nitrosamino  guanylidene 

hydrazine. 
Guncotton. 

H 

Heavy  metal  azides. 

Hexanite. 

Hexanitrodiphenylamine. 

Hexanitrostilbene. 

Hexogen  (RDX). 

Hexogene  or  octogene  and  a  nitrated  N- 

methylaniline. 
Hexolites. 
HMX  (cyclo-l,3,5.7-tetramethylene 

2.4.6.8-tetranitramine;  Octogen). 
Hydrazinium  nitrate/hydrazine/ 

aluminum  explosive  system. 
Hydrazoic  acid. 

I 


Igniter  cord. 

Igniters. 

Initiating  tube  systems. 


KDNBF  (potassium  dinitrobenzo- 
furoxane). 


R,. 


s!.T 


/  Lv-.r, 


\4c 
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Lead  azide. 

Lead  mannite. 

Lead  mononitroresorcinate. 

Lead  picrate. 

Lead  salts,  explosive. 

Lead  styphnate  (styphnate  of  lead,  lead 

trinitroresorcinatej. 
Liquid  nitrated  polyol  and 

trimethylolethane. 
Liquid  oxygen  explosives. 

M 

Magnesium  ophorite  explosives. 

Mannitol  hexanitrate. 

MDNP  Imethyl  4,4-dinitropentanoatel. 

MEAN  [monoethanolamine  nitrate). 

Mercuric  fulminate. 

Mercury  oxalate. 

Mercury  tartrate. 

Metriol  trinitrate. 

Minol-2  |40%  TNT.  40%  ammonium 

nitrate.  20%  aluminum). 
MMAN  [monomethylamine  nitrate); 

methylamine  nitrate 
Mononitrotoluene-nitroglycerin 

mixture. 
Monopropellanfs. 

N 

NIBTN  (nitroisobutametriol  trinitrate). 

Nitrate  sensitized  with  gelled 

nitroparaffin. 
Nitrated  carbohydrate  explosive. 
Nitrated  glucoside  explosive. 
Nitrated  polyhydric  alcohol  explosives. 
Nitrates  of  soda  explosive  mixtures. 
Nitric  acid  and  a  nitro  aromatic 

compound  explosive. 
Nitric  acid  and  carboxylic  fuel 

explosive. 
Nitric  acid  explosive  mixtures. 
Nitro  aromatic  explosive  mixtures. 
Nitro  compounds  of  furane  explosive 

mixtures. 
Nitrocellulose  explosive. 
Nitroderivative  of  urea  explosive 

mixture. 
Nitrogelatin  explosive. 
Nitrogen  trichloride. 
Nitrogen  tri-iodide. 
Nitroglycerine  |NG,  RNC.  nitro,  glyceryl 

trinitrate,  trinitroglycerine). 
Nitroglycide. 
Nitroglycol  (ethylene  glycol  dinitrate. 

EGDN) 
Nitroguanidine  explosives. 
Nitrop>araffins  Explosive  Grade  and 

ammonium  nitrate  mixtures. 
Nitronium  perchlorate  propellant 

mixtures. 
Nitrostarch. 

Nitro-substituted  carboxylic  acids. 
Nitrourea. 


Octogen  IHMX). 

Octol  175  percent  HMX.  25  percent 
TNT). 


Organic  amine  nitrates. 
Organic  nitramines. 


PBX  IRDX  and  plasticizer). 

Pellet  powder. 

Pertthrinite  composition. 

Pentolite. 

Perchlorate  explosive  mixtures. 

Peroxide  basea  explosive  mixtures. 

PETN  Initropentaerythrite, 

pentaerythrite  tetranitrate, 

pentaerythritol  tetranitrate). 
Picramic  acid  and  its  salts. 
Picramide. 

Picrate  of  potassium  explosive  mixtures. 
Picratol. 
Picric  acid  (manufactured  as  an 

explosive). 
Picryl  chloride. 
Picryl  fluoride. 
PLX  (95%  nitromethane.  5% 

ethylenediamine). 
Polynitro  aliphatic  compounds. 
Polyolpolynitrate-nitroc«llulose 

explosive  gels. 
Potassium  chlorate  and  lead 

sulfocyanate  explosive. 
Potassium  nitrate  explosive  mixtures. 
Potassium  nitroaminotetrazole. 
Pyrotechnic  compositions. 
PYX  (2.6-bis(picrylamino))-3,5- 

dinitropyridine. 


RDX  jcyclonite.  hexogen.  T4,  cyclo- 
1.3.5.-trimethyleiTB-2.4,6.- 
trinitramine;  hexahydro-l,3,5-trinitro- 
S-triazine). 


Safety  fuse. 

Salutes,  (bulk). 

Salts  of  organic  amino  sulfonic  acid 

explosive  mixture. 
Silver  acetylide. 
Silver  azide. 
Silver  fulminate 

Silver  oxalate  explosive  mixtures. 
Silver  styphnate. 

Silver  tartrate  explosive  mixtures. 
Silver  tetrazene. 
Slurried  explosive  mixtures  of  water. 

inorganic  oxidizing  salt,  gelling  agent, 

fuel  and  sensitizer  (cap  sensitive). 
Smokeless  powder. 
Sodatol. 
Sodium  amatol. 

Sodium  azide  explosive  mixture. 
Sodium  dinitro-ortho-cresolate. 
Sodium  nitrate- potassium  nitrate 

explosive  mixture. 
Sodium  picramate. 
Special  fireworks. 
Squibs. 
Styphnic  acid  explosives. 

T 

Tacot  (tetranitro-2.3.5,6-dibenzo- 
l,3a,4,6a  tetrazapentalene). 


TATB  [triaminotrinitrobenzenej. 
TEGDN  [triethylene  glycol  dinitrate). 

Tetrazene  (tetracene,  tetrazine,  1(5- 

tetrazolyl)-4-guanyl  tetrazene 

hydrate). 
Tetranitrocarbazole. 

Tetryl  [2,4,6  tetranitro-N-methylaniline). 
Tetrytol. 
Thickened  inorganic  oxidizer  salt 

slurried  explosive  mixture. 
TMETN  [trimethylolethane  trinitrate). 
TNEF  (trinitroethyl  formal). 
TNEOC  [trinitroethylorthocarbonate). 
TNEOF  Itrinitroethylorthoformate). 
TNT  [trinitrotoluene,  trotyl,  trilite, 

triton). 
Torpex. 
Tridite. 
Trimethylol  ethyl  methane  trinitrate 

composition. 
Trimethylolthane  trinitrate- 

nitrocellulose. 

Trimonite. 

Trinitroanisole. 

Trinitrobenzene. 

Trinitrobenzoic  acid. 

Trinitrocresol. 

Trinitro-meta-cresol. 

Trinitronaphthalene. 

Trinilrophenetol. 

Trinitrophloroglucinol. 

Trinitroresorcinol. 

Tritonal. 

U 

Urea  nitrate. 
W 

Water  bearing  explosives  having  salts  of 
oxidizing  acids  and  nitrogen  bases, 
sulfates,  or  sulfamates  (cap  sensitive). 

Water-in-oil  emulsion  explosive 
compositions. 

X 

Xanthamonas  hydrophilic  colloid 
explosive  mixture. 

r^p  n'^qju^D  'NFORMA'^l'^N  CONTACT: 

Explosives  and  Arson  Programs 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226 
(202-927-8310). 

Approved: 

Dated.  April  20, 1998. 
John  v%    ^irtvtiw. 
Directs. 
jFR  Doc.  98-11525  Filed  4-30-98;  8.45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Harbor  Maintenance  Fee  No  Longer  To 
Be  Collected  on  Cargo  Loaded  for 
Export 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury, 
ACTION:  General  notice. 

SUMMARY:  This  document  announces 
'.'..A-,  ^s  of  April  25,  1998,  Customs  will 
no  longer  be  collecting  the  Harbor 
Maintenance  Fee  for  cargo  loaded  on 
board  a  vessel  for  export  at  a  port 
subject  to  the  Harbor  Maintenance  Fee. 
Further,  this  document  announces  that 
protest  procedures  are  inapplicable  to 
refund  claims  for  export-related  Harbor 
Maintenance  Fees. 
EPPECTivE  OATE:  April  25.  1998. 
COR  FURTHER  INFORMATION  CONTACT' 
i  I'rii  i  !  hart).irt-    ( )ptTatiL  i.s 
Management  Specialist,  Budget 

SUPPLEMENTARY  INFORMATION: 

BdLkground 

The  Harbor  maintenance  Fee  was 
created  by  the  Water  Resources 
Development  Act  of  1986  (26  U.S.C. 
4461  et  seq.)  (the  Act)  and  is 

implemented  hv  ^24  24  of  the  Customs 
K>-K^.ia*.n;;s  ,  ]'.  (  FR  J4  24),  The  fee, 
pursuant  to   hn  \,  t  and  as  implemented 
by  the  regulation^  was  to  be  assessed  on 
port  use  associated  with  imports, 
exports,  and  movements  of  cargo  and 
passengers  between  identified  ports  and 
paid  to  the  U.S.  Customs  Sen  it  e 

On  March  31,  1998,  the  Supreme  Curt 
in  United  States,  Petitioner  v.  United 


States  Shoe  Corporation 

US No.  97-372  declared 

that  the  Harbor  Maintenance  Fee  is 
unconstitutional  as  applied  to  exports. 
Consequently,  as  of  April  25, 1998.  the 
United  States  Customs  Service  will  no 
longer  be  collecting  the  Harbor 
Maintenance  Fee  for  port  use  associated 
with  exports. 

The  Supreme  Court  also  affirmed  the 
decision  of  the  lower  courts  that  protest 
procedures  are  inapplicable  to  refund 
claims  for  export-related  Harbor 
Maintenance  Fees.  The  public  is  hereby 
advised  that  the  Customs  Service  will 
not  decide  or  respond  to  any  protest 
alleging  that  the  export-related  Harbor 
Maintenance  Fees  are  prohibited  by  the 
Export  Clause  of  the  United  States 
Constitution.  Any  person  who 
previously  received  correspondence 
from  Customs  concerning  any  such 
protests  should  disregard  such 
correspondence  and  will  not  receive 
further  communications  regarding  such 
protests. 

Pursuant  to  a  court  order  issued  by 
the  United  States  Court  of  International 
Trade  in  the  case  United  States  Shoe 
Corp  V   The  United  States  (Court  No. 
94-11-0068),  dated  April  6,  1998,  the 
government  will  design  a  claim  form  for 
refund  claims  and  the  claim  form 
process  will  apply  to  all  claims  filed 
within  the  2-year  statute  of  limitations 
applicable  to  28  U.S.C.  §  1581(i)  cases. 

Dated  April  28.  1998. 
Samuel  H   BanLs, 
Acting  Commissioner  of  Customs. 
fFR  Dor   q»-l  1 B44  Filed  4-30-98;  8:45  am) 
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UNITED  $■ 
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ATES  INFORMATION 


Cu!turahy  Sign. f, cant  Objects  Imported 

tor  Exhib^'ic  Dele'"-  "3'.--t 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  ^2  U.S.C. 
2459).  Executive  Order  12047  of  March 
27.  1978  (43  FR  13359.  March  29.  1978). 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2.  1985),  I 
hereby  determine  that  the  objects  on  the 
list  specified  below,  to  be  included  in 
the  exhibit.  "Bonnard"  See  list),', 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  long  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Museum  of 
Modem  Art.  New  York.  New  York,  fiDm 
on  or  about  June  21.  1998,  to  on  or  about 
October  13,  1998.  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Rpirister. 

Dated:  April  24.  1998 
If*  Iin, 

ut-;icfra/  Counsel. 
fPRDoc  98-11532  Filed  4-30-98;  8:45  am) 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Jacqueline  Caldwell.  Assistant 
General  Counsel,  at  202/619-6982.  and  the  address 
is  Room  700.  U.S.  Information  Agency.  301  4th 
Street.  SW.,  Washington.  DC  20547-0001. 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  cofrecfions  of  pfevKXJSly 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  m  the  issue 


NU'".  rsR  REGULATORY 

C     MM      SION 

B  rtt-jK  ,  N^;  -•-,  Amplications  and 
Amendments  to  Facility  Operating 
Uc«ns«s  Involving  No  Significant 
Hazards  Considerations 

Correction 

In  notice  document  98-10470, 
beginning  on  page  19964.  in  the  issue  of 
Wednesday.  April  22,  1998.  make  the 
following  corrections: 

1.  On  page  19984.  in  the  second 
column,  in  the  24th  line,  "Amendment 
No.:  221."  should  read  "Amendment 
No.:  220.". 

2.  On  the  same  page,  in  the  same 
column,  af^er  line  39,  insert  the 
following  text: 


lES  Utilities  Inc,  Central  Iowa  Power 
Cooperative,  and  Corn  Belt  Power 
Cooperative.  Docket  No.  50-331.  Duane 
Arnold  Energy  Center.  Linn  County. 
Iowa 

Date  of  application  for  amendment: 
February  3,  1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  definitions  of 
Cold  Condition  and  Cold  Shutdown  and 
adds  a  new  section,  3.17.  "Vessel 
Hydrostatic  Pressure  and  Leak  Testing," 
to  the  Technical  Specifications  to 
specifically  allow  reactor  vessel 
hydrostatic  pressure  testing  to  be 
performed  during  plant  shutdown. 

Ctofe  o/ issuance.  March  31.  1998. 

Effective  date:  March  31.  1998. 

Amendment  No.:  221. 

Facility  Operating  License  No.  DPR- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  i  tu>  i  a  I 
Register  February  26.  1998  (63  FR 
9874).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  31.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  SE.,  Cedar  Rapids,  Iowa 
52401. 
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DEPARTMENT  OF  TRANSPORTATION 
^•^Kle^^'  Avi.jtic^  Administration 
14  CFR  Part  39 

'Oocke!  No   9'  Cfc  *v  AD    Afryendment  39- 


R!N  /■ 


•  AA6-i 


A.rworthiness  Directives    Twin 
Commander  Aircraft  Corporation  500, 
520,  560    680   681,  685,  690,  695,  and 
'20  Series  Airplanes 

Correction 

In  rule  document  98-8579,  beginning 
on  page  16679  in  the  issue  of  Monday, 
April  6,  1998,  make  the  following 
corrections: 


%39  1 


^of'ecled' 


On  page  16680,  in  the  third  column, 
in  §  39.13,  in  the  "Applicability" 
section,  in  the  table,  in  the  first  line. 
"5500-A.  5500-B,  550O-S,  5500-U" 
should  read  "500-A.  50Q-B,  500-S. 
500-U".  In  the  second  line,  "5560, 
5560-A.  5560-E,  and  5560-F"  should 
read  "5fiO,  SfiO-A.  560-E.  and  560-F". 


Friday 

May  1.  1998 


Part  II 

Department  of 
Commerce 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  600 

(Docket  No  970708188-8073-02;  I.D. 
061697B] 

RIN  0648-AJ5d 

Magnuson-Stevens  Act  Provisions; 
National  Standard  Guidelines 

4QENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 


SUMMABY:  NMFS  revises  guidelines  for 
national  standards  1  (optimum  yield).  2 
(scientific  information).  4  (allocations). 
5  (efficiency),  and  7  (costs  and  benefits); 
and  adds  guidelines  for  new  national 
standards  8  (communities).  9  (bycatch). 
and  10  (safety  of  life  at  sea).  The 
guidelines  are  intended  to  a.ssist  in  the 
development  and  review  of  Fishery 
Management  Plans  (FMPs). 
amendments,  and  regulations  prepared 
by  the  Regional  Fishery  Management 
Councils  (Councils)  and  the  Secretary  of 
Commerce  (Secretary)  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  revisions 
and  additions  implement  the  October 
1996  amendments  to  the  Magnuson- 
Stevens  Act,  which  resulted  from  the 
Sustainable  Fisheries  Act  (SFA). 
Additional  minor  changes  are  made  to 
conform  national  standard  guideline 
language  to  the  Magnuson-Stevens  Act. 
as  amended  Numerous  changes  were 
made  to  the  proposed  rule  based  on 
comments  received. 
DATES:  Fffettive  lune  I    1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Ceorge  H  Darcy.  301-713-2341 
SUPPI.EMCNTARY  INFORMATION:  On 
CX.totier  1 1 .  1996,  the  President  signed 
into  law  the  SFA  (Pub  L   104-297). 
which  made  numerous  amendments  to 
the  Magnuson-Stevens  Act  (16  U.S.C. 
I801efs<?q.)  This  rule  amends  50  CFR 
part  600,  subpart  D.  to  update  the 
national  standard  guidelines  and  to 
implement  the  Magnuson-Stevens  Act 
amendments  pertaining  to  the  national 
standards. 

Background 

Se<:tion  301(a)  of  the  Magnuson- 
Stevens  Act  contains  10  national 
standards  for  fishery  conservation  and 
management,  with  which  all  FMPs  and 
amendments  prepared  by  the  Councils 
and  the  Secretary  must  comply.  Section 


303(b)  requires  that  the  Secretary 
establish  advisory  guidelines,  herein 
referred  to  as  "national  standard 
guidelines."  based  on  the  national 
standards,  to  assist  in  the  development 
of  FMPs.  In  addition  to  amending 
several  existing  national  standards,  the 
SFA  established  three  new  national 
standards,  which  require  consideration 
of  impacts  of  fishery  management 
decisions  on  fishing  communities 
(national  standard  8).  bycatch  (national 
standard  9).  and  safety  of  life  at  sea 
(national  standard  10). 

On  August  4.  1997.  NMFS  published 
a  proposed  rule  at  62  FR  41907  to 
amend  the  national  standard  guidelines; 
comments  were  requested  through 
September  18.  1997.  The  preamble  of 
the  profKDsed  rule  contained  detailed 
descriptions  of  the  proposed 
amendments,  which  are  not  repeated 
here.  Thirty-seven  sets  of  comments 
were  received  during  the  comment 
period,  which  are  responded  to  in  the 
Comments  and  Responses  section  of  this 
preamble. 

Because  of  remaining  issues  regarding 
interpretation  of  the  Magnuson-Stevens 
Act's  provisions  relative  to  overfishing 
and  rebuilding  overfished  stocks,  N'/fFS 
reopened  the  public  comment  period  on 
national  standard  1  on  December  29, 
1997  (62  FR  67608),  for  an  additional  30 
days.  Comments  were  specifically 
requested  regarding  four  issues;  (1) 
Usage  of  the  terms  "overfishing"  and 
"overfished."  (2)  usage  of  the  terms 
"fishery"  versus  "stock."  (3)  rebuilding 
schedules  for  overfished  stocks,  and  (4) 
exceptions  for  mixed-stock  fisheries. 
The  notice  of  reopening  of  the  comment 
period  on  national  standard  1  contained 
a  detailed  explanation  of  those  issues, 
which  is  not  repeated  here.  Thirty-four 
additional  sets  of  comments  were 
received  during  the  reopened  comment 
period;  those  comments  are  also 
responded  to  in  the  Comments  and 
Responses  section. 

Changes  from  the  Proposed  Rule 

As  a  result  of  public  comments 
received  both  during  the  initial 
comment  period  and  the  reopened 
comment  period,  NMFS  has  made  the 
following  changes  from  the  proposed 
rule: 

General 

NMFS  reviewed  the  entire  text  of  the 
guidelines  to  ensure  that  the  terms 
"shall,"  "must,"  and  "should"  are  used 
consistent  with  the  definitions  in 
§600.305.  "Shall"  is  used  only  when 
quoting  directly  from  the  statute, 
"must"  denotes  a  statutory  obligation, 
and  "should"  indicates  that  an  action  is 
strongly  recommended  to  fulfill  the 


Secretary  s  interpretation  of  the 
Magnuson-Stevens  Act. 

National  Standard  1 

1.  Section  600.310(c)(3)  has  been 
revised  to  indicate  that  a  reasonable 
proxy  for  the  MSY  stock  size  is 
approximately  40  percent  of  the  pristine 
stock  size,  rather  than  the  range  of  27- 
75  percent  as  previously  included.  This 
change  was  made  to  better  reflect  the 
findings  of  fishery  science  literature. 
(See  also  the  response  to  comment  20 
under  national  standard  1). 

2.  Section  600.310(d)(4)(iii)  has  been 
revised  to  include  a  reference  to 
guidelines  issued  under  section  305(b) 
of  the  Magnuson-Stevens  Act  for 
Council  actions  concerning  essential 
fish  habitat.  (See  also  the  response  to 
comment  18  under  national  standard  1.) 

3.  Section  600.310(d)(6)  has  been 
revised  to  provide  more  flexibility  in 
managing  mixed-stock  fisheries.  The 
proposed  guidelines  would  have 
allowed  overfishing  on  one  component 
of  a  mixed-stock  fishery  only  if  the  rate 
or  level  of  fishing  mortality  would  not 
cause  any  stock  or  stock  complex  to  fall 
below  its  minimum  stock  size  threshold. 
Paragraph  (d)(6)(iii)  has  been  revised  to 
remove  that  requirement.  Paragraph 
{d)(6)(ii)  has  been  revised  to  clarify  that 
the  intent  o(  the  required  analysis  is 
thorough  consideration  of  measures  that 
could  prevent  or  mitigate  overfishing  of 
one  or  more  stocks  in  a  mixed-stock 
fishery.  (See  also  the  response  to 
comment  35  under  national  standard  1.) 

4.  Section  600.3 10(e)(4)(ii)  has  been 
substantively  revised  to  elaborate  on  the 
length  of  rebuilding  programs  for 
overfished  stocks.  The  proposed 
guidelines  had  simply  repeated  the 
statutory  language  from  section 
304(e)(4)  of  the  Magnuson-Stevens  Act. 
The  notice  reopening  the  comment 
period  offered  two  options.  After 
considering  public  comments  (see 
comments  8-16  under  national  standard 
1),  NMFS  has  chosen  the  more  flexible 
interpretation. 

To  give  meaning  to  the  statutory 
requirement  that  a  rebuilding  program 
be  "as  short  as  possible."  the  starting 
point  in  structuring  a  rebuilding 
program  is  the  length  of  time  in  which 
a  stock  could  be  rebuilt  in  the  absence 
of  fishing  mortality  on  that  stock.  If  that 
period  is  less  than  10  years,  the  factors 
in  section  304(e)(4)(A)(i),  including  the 
needs  of  fishing  communities,  may  be 
used  to  adjust  the  rebuilding  period  up 
to  10  years.  If  the  stock  cannot  be  rebuilt 
within  10  years,  because  of  the  factors 
listed  in  section  304(e)(4)(A)(ii).  the 
factors  in  section  304(e)(4)(A)(i)  may  be 
used  to  justify  a  schedule  longer  than 
the  no-mortality  period.  To  ensure  that 
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the  rebuilding  period  is  not  indefinite, 
the  outside  limit  of  the  rebuilding 
period  is  the  no-mortality  period  plus 
one  mean  generation  time  (or  equivalent 
period  based  on  the  species'  life-history 
characteristics). 

5.  Section  600.310(f)(2)(i)  and  (ii) 
have  been  revised  so  as  not  to  under 
emphasize  the  benefits  to  the  Nation 
accruing  from  food  production  and 
recreational  opportunities.  (See  also  the 
response  to  comment  34  under  national 
standard  1). 

6.  Section  600.310(0(4)(ii)  has  been 
revised  so  that  the  annual  harvest  level 
obtained  under  an  OY  control  rule 
"must"  instead  of  "should"  always  be 
less  than  or  equal  to  the  harvest  level 
under  an  MSY  control  rule.  This  change 
reflects  the  SFA'^amendment  to  the 
definition  of  'optimum." 

7.  Section  600.310(f)(4)(iii)  has  been 
revised  to  change  the  term  "research 
fishing"  to  "scientific  research"  to 
clarify  that  "fishing"  under  the 
Magnuson-Stevens  Act  does  not  include 
scientific  research  activity  conducted 
from  a  scientific  research  vessel.  (See 
also  the  response  to  comment  45  under 
national  standard  1.) 

National  Standard  2 

1.  Section  600.315(e)(1)  introductory 
text  has  been  revised  to  clarif)  that 
SAFE  reports  are  intended  to  summarize 
the  most  recent  information  concerning 
the  biological  condition  of  stocks  and 
the  marine  ecosystems  in  the  fishery 
management  unit  and  the  social  and 
economic  condition  of  the  recreational 
and  commercial  fishing  interests 
fishing  communities,  and  the  fish 
processing  industries  (See  also  the 
response  to  comment  4  under  national 
standard  2  ) 

2.  Section  600  315(e)(l)(ii)  has  been 
revised  to  include  safety  as  one  of  the 
types  of  information  that  should  be 
summarized  in  S.\FE  reports  (See  also 
the  responses  to  comment  2  under 
national  standard  2  and  comment  3 
under  national  standard  10). 

National  Standard  5 

Section  600.330(b)(lj  has  been  revised 
to  replace  the  term  "encouraging."  with 
regard  to  efficient  utilization  of  fishery 
resources,  with  the  term  "considering." 
to  make  the  wording  consistent  with  the 
intent  of  Congress.  (See  also  the 
response  to  comment  1  under  national 
standard  5.) 

National  Standard  8 

Section  600.345(c)  has  been  revised, 
replacing  "should"  with  "must  "  in 
order  to  reflect  the  obligation  under 
national  standard  8 


National  Standard  9 

1.  Section  600.350(b)  has  been  revised 
in  its  entirety  to  clarify  the 
consideration  of  bycatch  effects  of 
existing  and  planned  conservation  and 
management  measures.  (See  also  the 
response  to  comment  11  under  national 
standard  9.) 

2.  Section  600.350(c)  has  been  revised 
to  add  language  to  clarify  that  Atlantic 
highly  migratory  species  harvested  in  a 
commercial  fishery  that  are  not 
regulatory  discards  and  that  are  tagged 
and  released  alive  under  a  scientific  tag- 
and-release  program  established  by  the 
Secretary  are  not  considered  bycatch. 
Also,  language  was  added  to  specify  that 
bycatch  includes  the  discard  of  whole 
fish  at  sea  or  elsewhere.  (See  also  the 
responses  to  comments  7  and  8  under 
national  standard  9.) 

3.  Section  600.350(c)(2)  has  been 
removed.  (See  also  the  response  to 
comment  7  under  national  standard  9.) 

4.  Section  600.350(d)  has  been  revised 
by  replacing  "should"  with  "must"  in 
order  to  reflect  the  obligation  under 
national  standard  9.  The  introductory 
text  has  also  been  revised  to  emphasize 
that  NMFS  believes  the  first  priority  for 
reducing  bycatch  should  be  to  avoid 
catching  bycatch  species  where 
possible.  Additional  text  has  been 
added  to  §  600.350(d)  to  indicate  that,  in 
their  evaluation  of  bycatch 
minimization  measures,  Councils  must 
consider  net  benefits  to  the  Nation.  At 
the  end  of  §  600  350(d)  introductory 
text,  the  word    shall  '  has  been  changed 
to  "must"  to  emphasize  that  the 
evaluation  requirements  of  the 
.Magnuson-Stevens  Act  under  this 
national  standard  are  not  discretionary. 
(See  also  the  responses  to  comments  24, 
25.  and  28  under  national  standard  9.) 

5  The  first  sentence  in  section 
600.350(d)(1)  has  been  revised, 
replacing  "should"  with  "must"  in 
order  to  reflect  the  .required  provisions 
of  a  fishery  m^anagement  plan  under 
section  303(a)(ll)  and  (12)  of  the 
Magnuson-Stevens  Act. 

6  Se<,:tion  BOO  35G(d)(2)  has  been 
revised  to  indicate  that,  in  the  absence 
of  quantitative  estimates  of  the  impacts 
of  each  alternative.  Councils  may  use 
qualitative    measures"  (rather  than 
"estimates"].  In  addition,  a  sentence  has 
been  added  to  indicate  that  information 
on  amount  and  type  of  bycatch  should 
be  summarized  m  the  SAFE  report.  (See 
.glso  the  response  to  comment  31  under 
national  standard  9). 

7.  Section  600  350(d)(3)  has  been 
revised  to  include  language  that 
indicates  that  determinations  of  whether 
conservation  and  management  measures 
minimize  bycatch  and  bvcatch  mortality 


to  the  extent  practicable  must  also  be 
consistent  with  maximization  of  net 
benefits  to  the  Nation.  The  paragraphs 
under  §  600.350(d)(3)  have  been 
redesignated  to  accommodate  the 
addition  of  a  new  paragraph  (d)(ii), 
which  states  that  the  Councils  should, 
in  selecting  bycatch  minimization 
measures,  adhere  to  the  precautionary 
principle  found  in  the  FAO  Code  of 
Conduct  for  Responsible  Fisheries.  (See 
also  the  responses  to  comments  33  and 
35  under  national  standard  9.) 

8.  Section  600.350(d)(4)  has  been 
revised  to  delete  the  terms  "implement" 
and  "implementation"  when  referring  to 
the  Councils'  required  actions  under 
national  standard  9,  because  it  is  NMFS' 
responsibility,  rather  than  that  of  the 
Councils,  to  implement  management 
measures.  This  change  was  not  a  result 
of  public  comment. 

National  Standard  10 

Section  600.355fb)(3)  has  been  revised 
to  include  language  that  clarifies  that 
safety  of  the  fishing  vessel  and  the 
protection  from  injury  of  persons  aboard 
the  vessel  are  considered  the  same  as 
"safety  of  human  Ufe  at  sea."  (See  also 
the  response  to  comment  5  under 
national  standard  10.) 

Commpnt".  and  Responses 

General 

Numerous  commenters  concluded 
that,  in  general,  the  proposed  guidelines 
reflect  fairly  the  intent  of  the  SFA's 
amendments  to  the  Magnuson-Stevens 
Act.  Comments  concerning  specific 
aspects  of  the  proposed  revisions  to 
guidelines  for  individual  national 
standards  are  presented  and  responded 
to  in  the  following  paragraphs. 

NMFS  received  several  comments  on 
language  contained  in  the  preamble  of 
the  proposed  rule.  Because  the  preamble 
was  intended  only  to  explain  and  clarify 
material  contained  in  the  codified  text. 
NMFS  has  not  responded  to  comments 
that  pertained  only  to  the  preamble. 
However,  in  instances  where  such 
comments  f>ertained  also  to  language  in 
the  codified  text,  or  where  such 
comments  led  to  changes  in  the  codified 
text  from  the  proposed  rule.  NMFS  has 
responded  in  the  following  paragraphs. 

Comment  1 :  Several  commenters 
expressed  their  view  that  sufficient 
flexibility  should  be  provided  in  the 
guidelines  to  provide  managers  with 
appropriate  latitude  to  meet  the 
objectives  of  the  SFA  while  respecting 
the  needs  of  communities  and  citizens. 

Response.  NMFS  agrees  that  some 
flexibility  in  application  of  the  national 
standards  was  intended  by  Congress,  is 
necessary  to  manage  the  diverse 
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Hsheries  of  the  Nation,  and  should  be 
provided  to  respond  to  the  n«eds  of 
fishery  participants  and  communmes. 
so  lonj<  as  the  stocks  upon  which  the 
fisheries  arw  based  can  be  rebuilt  and 
their  productivity  sustained  However, 
any  such  fiexibihty  must  he  consistent 
with  all  of  the  statutory  requirements  of 
the  MawnusonStevens  Act.  In  addition. 
NMFS  believes  that  the  guidelines  must 
refle«:t  the  intent  of  the  Magnuson- 
Stevens  Act  taken  as  a  whole.  After 
car«f\i"  1  daring  the  public 

coiniii'  Hived,  the  language  in  the 

SFA,  and  the  legislative  history.  NMFS 
concluded  that  there  is  justification  to 
introduce  greater  flexibility  in  certain 
aspects  of  the  guidelines,  most  notably 
the  rebuilding  s<.h«dules  for  overfished 
stocks  and  for  mixed-stock  fisheries; 
those  changes  have  been  made  in  this 
final  rule.  (See  also  Changes  from  the 
Proposed  Rule  and  responses  to 
comments  9  and  35  under  national 
standard  1.) 

Comment  2.  One  letter  of  comment 
stated  that  the  final  rule  should  clarify 
that  the  national  standard  guidelines  are 
advisory  and  do  not  have  the  force  and 
effect  of  law 

Response  NMFS  agrees  that  the 
guidelines  do  not  have  the  force  and 
effect  of  law  and  believes  it  made  that 
point  clearly  in  the  preamble  to  the 
proposed  rule.  For  example,  the 
proposed  rule  contains  the  following 
statements: 

(1)  "These  proposed  guidelines  are 
intended  to  provide  direction  and 
elaboration  on  compliance  with  the 
national  standards  and.  in  themselves, 
do  not  have  the  force  and  effect  of  law  " 

(2)  "The  guidelines  are  intended  to 
assist  in  the  development  and  review  of 
Fishery  Management  Plans  (F'MPs), 
amendments,  and  regulations     " 

(3)  "The  proposed  guidelines  explain 
requirements  and  provide  some  options 
for  compliance  with  the  guidelines. 
Lists  and  examples  are  not  all  inclusive; 
rather,  they  are  intended  to  provide 
illustrations  of  the  kind  of  information, 
discussion,  or  examination/ analysis 
useful  in  demonstrating  consistency 
with  the  standard  in  question  The 
proposed  guidelines  are  intended  to 
provide  for  reasonable  accommodation 
of  regional  or  individual  fishery 
characteristics,  provided  that  the 
requirements  of  the  Magnuson-Stevens 
Act  are  met.  The  guidelines  are 
intended  as  an  aid  to  decision  making, 
with  responsible  conservation  and 
management  of  valued  national 
resources  as  the  goal." 

(4)  "The  main  purpose  of  the 
guidelines  is  to  aid  the  Councils  in 
fulfilling  the  requirements  of  the 
Magnuson-Stevens  Act." 


Throughout  the  proposed  rule,  the 
guidelines  are  referred  to  as  advisory, 
explanatory,  and  interpretive.  In 
addition.  NMFS  has  attempted  to  make 
clear  the  distinction  between  "must" 
and  "should"  as  used  in  the  guidelines. 

Comment  4  One  commenter  stated 
that  it  will  be  very  difficult  for  the 
Councils  to  meet  the  SFAs  compliance 
deadlines  for  all  fisheries,  given  the 
requirements  set  forth  in  the  guidelines. 

Response.  NMFS  agrees  that  the 
statutory  deadlines  established  by  the 
SFA  and  refiected  in  the  guidelines  will 
be  challenging  to  meet.  However.  NMFS 
is  committed  to  working  closely  with 
the  Councils  to  meet  those  deadlines. 

Comment  5  One  commenter 
suggested  that  aquaculture  activities 
should  be  considered  in  the  guidelines 
tHH.ause.  even  with  the  best  regulatory 
(oiitrols  and  the  restoration  of  wild 
stocks  to  levels  that  produce  maximum 
sustainable  yield  (MSY).  the  demand  for 
seafood  products  cannot  be  met  from 
these  sources  alone. 

Response.  Aquaculture  is  considered 
a  fishery,  as  defined  by  the  Magnuson- 
Stevens  Act.  so  the  national  standard 
guidelines  apply  and  should  be 
followed  by  Councils  as  they  consider 
integrating  aquaculture  activities  into 
FMPs 

Comment  6  One  commenter 
questioned  NMFS'  ability  to  comply 
with  several  provisions  of  the  SFA 
because  of  budgetary  constraints. 

Response.  Compliance  with  all  of  the 
provisions  of  the  amended  Magnuson- 
Stevens  Act  has  been  difficult,  at  best 
However.  NMFS  has  had  significant 
success  in  implementation,  within  the 
available  resources,  using  all  of  the 
available  tools  at  its  disposal.  For 
example,  the  great  majority  of  the 
deadlines  established  in  the  SFA  that 
are  within  the  control  of  NMFS  have 
been  met.  In  the  few  instances  where 
deadlines  have  been  missed,  it  has  been 
primarily  the  result  of  providing 
additional  time  for  public  involvement 
and  comment.  NMFS'  successes  in 
meeting  deadlines  have  been  due  in  part 
to  reprogramming  of  priorities  and 
resources  within  NMFS  to  the 
majumum  extent  allowed  by  law.  and  to 
Congressional  reprogramming  of  funds 
made  available  within  NOAA 

Comment  7.  One  commenter  stated 
that  NMFS  must  consider  all  affected 
users,  including  seafood  consumers,  in 
managing  fisheries.  The  goal  should  be 
healthy,  sustainable  use  for  everyone's 
benefit. 

Response.  NMFS  agrees  that  all  users 
must  be  considered  in  achieving  the 
Magnuson-Stevens  Act's  goal  of 
maximizing  net  benefits  to  the  Nation. 


Comment  8.  Two  commenters  stated 
that  NMFS  is  inviting  trouble  by  stating 
in  the  preamble  that  it  will  take 
considerable  time  and  effort  to  bring  all 
FMPs  into  compliance.  Waiting  until 
the  October  11.  1998.  deadline  to  amend 
all  FMPs  will  cause  a  logjam  of 
amendments,  and  conservation  reforms 
will  not  be  implemented  in  a  timely 
manner. 

Response.  NMFS  has  worked  with  the 
Councils  from  the  earliest  stages  of 
implementation  of  the  SFA  to  plan  and 
prepare  for  necessary  amendments  of 
FMPs.  In  addition.  NMFS  has  conveyed 
to  the  Councils  that,  on  October  11. 
1996.  the  day  the  President  signed  the 
SFA  into  law,  many  of  the  provisions  of 
the  SFA.  such  as  national  standards  8. 
9.  and  10.  became  efTective.  All 
regulatory  actions  finalized  after  that 
date  were  required  to  comply  with  those 
standards,  as  well  as  with  many  other  ^ 
provisions  of  the  SFA.  In  some  cases. 
the  details  of  implementation  have  had 
to  be  developed,  such  as  the  national 
standard  guidelines  that  are  the  subject 
of  this  rule.  Until  those  details  are 
finalized,  the  Councils  will  not  be  able 
to  take  them  fully  into  account  in 
development  of  their  management 
actions.  As  the  specifics  of  those 
provisions  are  finalized,  all  of  the 
Councils'  proposed  actions  will  be 
judged  on  the  basis  of  those 
requirements,  as  well 

Comment  9  Several  commenters 
suggested  that  anecdotal  information 
and  public  testimony  should  be  allowed 
and  treated  as  fact.  A  particular  concern 
was  that,  in  establishing  objective  and 
measurable  criteria  for  determining  the 
status  of  a  stock,  anecdotal  information 
from  fishermen,  especially  commercial 
information,  is  precluded  from  use  in 
stock  assessments 

Response.  The  Magnuson-Stevens  Act 
requires  the  use  of  the  best  scientific 
information  available  and  the  use  of 
quantifiable  parameters  to  manage 
fisheries  The  inclusion  of  objective  and 
measurable  criteria  in  the  guidelines 
applies  the  Magnuson-Stevens  Act's 
approach  to  using  reproducible, 
scientifically  based  information  in  stock 
assessments.  This  approach  is  necessary 
to  preclude  having  to  choose  among 
unsubstantiated  opinions  about  a  stock's 
condition.  The  public  is  free,  however, 
to  submit  anecdotal  information  to  the 
Councils  and  to  the  Secretary,  including 
through  public  testimony  and  comment 
during  the  development  of  plans  and 
implementing  regulations;  all  such 
information  will  be  made  part  of  the 
administrative  record   While  anecdotal 
information  cannot  be  afforded  the  same 
status  as  scientific  information  obtained 
under  a  well-designed  data  collection 
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plan,  it  can  be  particularly  useful  in 
identifying  potential  problems  with 
scientifically  obtained  information  and 
can  be  part  of  the  basis  for  a  redesign 
of  the  data  collection  program 

Comment  10.  Several  commenters 
requested  that,  given  the  complex 
nature  of  the  proposed  guidelines, 
additional  time  be  allowed  for  public 
comment.  Others  expressed  serious 
concern  that  the  lack  of  guidance  on 
critical  issues  such  as  overfishing  could 
compromise  the  ability  of  the  Councils 
to  comply  with  the  new  conservation 
requirements  of  the  Magnuson-Stevens 
Act.  Some  commenters  felt  that  delays 
in  issuing  final  guidelines  have 
undermined  public  confidence  in 
NMFS'  commitment  and  ability  to 
effectively  implement  the  conser\ation 
mandates  oi  the  Magnuson-Stevens  Act 
and  urged  N'MFS  to  complete  the 
comment  periods  and  proceed  with 
advice  and  guidelines  to  the  Councils  as 
swiftly  as  possible 

Response.  Despite  its  commitment  to 
publish  final  guidelines  as  soon  as 
possible,  after  reviewing  the  diverse 
comments  received  during  the  first 
comment  penod,  N'MFS  determined  that 
it  was  in  the  best  interest  of  the  public 
to  provide  an  additional  opportunity  for 
comment  on  the  most  problematic 
issues  regarding  national  standard  1 
However,  the  completion  of  the  Report 
to  Congress  and  notification  of  Councils 
of  the  list  of  overfished  fisheries  on 
September  30.  1997.  placed  an 
imperative  on  NMFS  to  complete  the 
guidelines  as  quickly  as  possible  If 
Councils  fail  to  submit  rebuilding  plans 
for  all  overfished  stocks  by  September 
30.  1998.  the  Secretary  must  develop 
rebuilding  plans  for  the  Councils  for 
each  overfished  stock  by  June  30.  1999. 

Comment  1 1  One  commenter 
disagreed  with  NMFS'  determination 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act 

Response  N.MFS  believes  that  its 
determination  of  no  significant 
economic  impacts  on  a  substantial 
number  of  small  entities  in  the  proposed 
rule  accurately  reflects  the  effects  of  this 
action  on  small  entities.  Betause  this 
rule  only  amends  guidelines,  and  does 
not  have  the  force  and  effect  of  law,  it 
does  not,  in  itself,  revise  any  e.xisting 
regulator.'  programs  or  establish  any 
new  regulatory  requirements.  NMFS  has 
no  basis,  at  this  time,  to  assess  specific 
effects  of  possible  future  management 
actions  that  may  result  from  this  rule, 
except  in  the  broadest  sense  Only  when 
future  amendments  to  fishen.' 
management  programs  are  implemented 


will  potential  impacts  on  small  entities 
occur  A\  the  time  regulations  are 
developed,  the  impacts  on  small  entities 
of  potential  alternatives  will  be 
assessed,  Regulatory  Flexibility 
Analyses  and  other  analytical 
documents  v^•ill  be  prepared,  as  required 
by  applicable  law.  and  made  available 
for  public  comment. 

National  Standard  1 

Comment  1  Se\erai  commenters 
objected  to  the  fundamental  role  played 
by  MSY  throughout  the  guidelines  for 
national  standard  1   A  variety  of  reasons 
were  cited,  including  the  lack  of 
fiexibility  afforded  by  use  of  MSY,  the 
difficulty  of  estimating  MS'i'.  and  the 
fact  that  some  fishery  scientists  disfavor 
the  concept 

Response  .No  change  was  made.  MSY 
is  key  to  the  Magnuson-Stevens  Act, 
even  more  so  than  under  the  former 
Magnuson  Act  MSY  now  constitutes  an 
upper  limit  on  optimum  yield  (OY),  as 
stated  m  section  3(28)(B]  of  the 
Magnuson-Stevens  Act.  is  established  as 
the  initial  target  for  rebuilding  an 
overfished  stock  or  stock  complex  in 
section  3(28)(C);  and  is  the  cornerstone 
of  the  definition  of  overfishing  m 
section  3(29)  In  reviewing  the  language 
in  the  Magnuson-Stevens  .\ct  as  a 
whole,  and  the  legislative  history  of  the 
SFA,  NMFS  believes  the  lack  of 
flexibility  imposed  by  ascribing  suc.*i  a 
fundamental  role  to  MSY  was  clearij  an 
intent  of  Congress  The  difficulty  of 
estimating  MSY  is  a  significant  problem 
that  will  require  the  best  efforts  of 
.NMFS  and  the  Councils  to  solve  While 
it  is  true  that  some  fishery  scientists 
disfavor  the  concept  of  MSY,  others  find 
it  ven.'  useful,  and  its  application  in 
international  agreements  is  on  the 
increase,  particularly  in  the 
establishment  of  precautionar. 
approaches  to  fishery  management 

Comment  2.  Several  commenters 
offered  the  following  view  relative  to 
the  usage  of  "overfishing"  and 
"overfished"  The  terms  "overfishing" 
and  "overfished"  used  in  the  SFA  are 
intended  to  have  the  same  meaning 
given  to  the  term  "overfishing  "  in  the 
existing  guidelines  and  are  not  intended 
to  change  the  emphasis  on  or  timeframe 
for  addressing  overfishing  The  deletion 
of  the  modifier  "long-term"  from  the 
regulatory  definition  of  "overfishing" 
was  not  significant,  the  use  of  MSY  is 
a  target,  not  a  constraint  within  which 
OY  is  determined  However,  use  of  the 
term   'fishery'  instead  of  "stock  or  stock 
complex"  in  the  SF.'\  definition  of 
overfishing  and  overfished  was  an 
intentional  change  from  the  wording  in 
the  existing  guidelines  to  ensure  that 


multi-species  or  mixed-stock  fisheries 
are  managed  and  considered  as  a  unit. 

Other  commenters  agreed  with  NMFS* 
interpretation  that  removal  of  the  phrase 
"long-term"  in  the  statutory  language  is 
significant  in  that  it  raises  the  standard 
to  which  conservation  and  management 
measures  are  held. 

Response.  NMFS  disagrees  that  the 
definition  for  "overfishing"  and 
"overfished"  in  the  SFA  did  not  change 
the  emphasis  on  or  timefi-ame  for 
addressing  overfishing  or  that  MSY  is 
only  a  target  instead  of  a  constraint. 
However,  NMFS  does  agree  that  use  of 
the  term  "fishery"  instead  of  "stock  or 
stock  complex"  was  an  intentional 
change  intended  to  allow  for  the 
management  of  mixed-stock  fisheries  on 
a  unit  basis  (see  also  response  to 
comments  35  and  36).  The  definition  for 
"overfishing"  and  "overfished" 
(identically  defined)  has  as  its  basis  the 
current  definition  of  "overfishing"  in 
the  existing  national  standard 
guidelines  (50  CFR  600.310(c)(1)).  That 
definition  states:  "Overfishing  is  a  level 
or  i-ate  of  fishing  mortality  that 
jeopardizes  the  long-term  capacity  of  a 
stock  or  stock  complex  to  produce  MSY 
on  a  continuing  basis." 

IXinng  the  development  of  the 
Magnuson-Stevens  Act's  amendments, 
NCAA  suggested  to  Congressional  staff 
that  the  phrase  "long-term"  be  deleted 
from  the  definition  of  "overfishing"  to 
require  Councils  to  stop  overfishing 
sooner  rather  than  later.  Congress  c^ose 
to  delete  the  modifier  "long-term"  when 
referring  to  the  capMcity  of  a  stock  to 
produce  MSY  NOAA  considered  this 
change  to  be  significant.  Other 
amendments  to  the  SFA  bolster  this 
interpretation: 

(1)  The  rebuilding  requirements 
(especially  the  10-year  maximum  with 
three  very  limited  exceptions,  and  the 
Secretary's  obligation  to  develop 
rebuilding  plans  if  the  Councils  fail  to 
do  so). 

(2)  Congress'  conclusion  that  the 
survival  of  certain  stocks  is  threatened 
and  that  immediate  action  needs  to  be 
taken  to  protect  those  stocks  (section 
2(a)(2)  of  the  SFA). 

In  addition,  fioor  debates  in  both  the 
House  and  Senate  expressed 
Congressional  displeasure  with  the 
length  of  time  Councils  have  taken  in 
the  past  to  address  overfishing  problems 
(see,  for  example,  the  statement  of 
Senator  Stevens  at  S10810.  September 
18,  1996). 

The  SFA  points  to  MSY  as  the  goal  of 
rebuilding  programs  and  to  maintenance 
of  stocks  at  this  level  on  a  continuing 
basis.  Unless  MSY  is  established  as  a 
strict  goal,  the  greatly  enhanced  benefits 
anticipated  by  enactors  of  the  SFA 
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cdiuiol  b«j  aLhievtiU    IDis  posmuii  is 
supported  by  the  following: 

(1)  The  intent  of  the  SFA  was  to 
require  Councils  to  ensure  that  fish 
stocks  were  not  harvested  beyond  their 
MSY.  as  evidenced  by  the  debate  on  the 
floor  of  the  House,  when  members  voted 
304-113  to  adopt  theGilchrest 
amendment  specifically  stating  that  OY 
could  no  longer  exceed  MSY  The  new 
definition  of  "optimum"  was 
maintained  in  the  Senate  bill  that 
ultimately  became  law. 

(2)  Section  3(28)(C)  indicates  that,  for 
overfished  fisheries,  rebuilding  is  to 
occur  until  the  stocks  have  reached  a 
level  that  can  produce  MSY  on  a 
continuing  basis. 

(3)  Iriclusion  of  a  rebuilding 
requirement  in  the  Magnuson-Stevens 
Act  implies  that  stock  size  is  relevant  to 
the  concept  of  "overfishing"  and 
"overfished."  and  that  MSY  (a  measure 
of  biomass)  is  to  be  used  as  the  measure 
against  which  the  success  of  a 
rebuilding  program  is  judged.  A 
rebuilding  requirement  without  a 
biomass  foundation  has  no  meaning. 

(41  The  phrase  "on  a  continuing 
basis"  in  the  SFA  definition  of 
"overfishing"  indicates  that  stocks  are 
to  be  maintained  at  levels  capable  of 
producing  MSY  (and  OY)  on  a 
continuous  (uninterrupted)  basis;  thus, 
short-term  overfishing  that  reuses 
populations  to  decline  below  these 
levels  IS  not  permissible.  HR  39  would 
have  allowed  OY  to  exceed  MSY  for 
healthy  fisheries,  but  that  approach  was 
rejected  in  the  Senate  bill,  which 
became  law. 

(5)  Senator  Hollings  in  the  floor 
debate  on  the  Sustainable  Fisheries  Act 
(Congressional  Record  -  Senate. 
September  18.  1996)  stated  that  "The 
bill  also:  First,  caps  fishery  harvests  at 
the  maximum  sustainable  levels  and 
requires  action  to  prevent  overfishing 
and  rebuild  depleted  fisheries;  •  *  •" 

(6)  The  summary  of  the  Managers 
Amendment  to  S.  39  (The  Sustainable 
Fisheries  Act),  as  printed  in  the 
Congressional  Record  -  Senate  on 
September  19,  1996.  states  in  the 
discussion  regarding  definitions  that 
"this  change  prevents  the  maximum 
sustainable  yield  of  a  fishery  from  being 

(7)  Senate  Report  No   104-276 
regarding  the  Sustainable  Fisheries  Act 
states  on  page  4077  that  "Finally,  the 
substitute  would  amend  the  existing 
definition  of  optimum'  with  respet:t  to 
fishery  yield  to  cap  fish  harvests  at  the 
maximum  sustainable  yield." 

Comment  3.  Several  commenters 
objected  to  the  proposed  definition  of 
MSY  control  rule  in  §600  310(c)(l)(ii) 
or  to  the  identification  of  the  maximum 


n:>hing  mortality  threshold  with  the 
MSY  control  rule  in  §600.310(d)(2)(i). 
Typically,  the  objections  centered 
around  the  degree  of  flexibility  afforded 
to  the  Councils  in  choosing  the  form  of 
the  MSY  control  rule  (and  thereby,  the 
maximum  fishing  mortality  threshold). 
Commenters  generally  felt  that  the 
language  of  the  Magnuson-Stevens  Act 
permits  only  one  choice  of  MSY  control 
rule — namely,  harvesting  at  a  single, 
invariant  rate,  where  this  rate  is  chosen 
so  as  to  maximize  the  resulting  long- 
term  average  yield.  Given  this 
interpretation,  the  commenters  stated 
that  the  Councils  should  be  denied  the 
option  of  varying  the  maximum  fishing 
mortality  threshold  as  a  function  of 
stock  size. 

Response.  No  change  was  made. 
While  the  Magnuson-Stevens  Act 
clearly  requires  that  fishing  mortality  be 
prevented  from  exceeding  rates  or  levels 
that  would  jeopardize  the  capacity  of  a 
stock  or  stock  complex  to  produce  MSY 
on  a  continuing  basis,  it  does  not 
indicate  that  such  rates  or  levels  cannot 
vary  with  stock  size.  In  general.  MSY 
control  rules  that  allow  for  the  fishing 
mortality  rate  to  vary  with  stock  size 
(i  e..  those  that  decrease  fishing 
mortality  when  stock  size  is  low) 

Etrovide  a  higher  average  catch  and  a 
ower  probability  of  observing  a 
seriously  reduced  stock  size  than  those 
that  require  the  fishing  mortality  rate  ?o 
remain  constant.  NMFS  believes  both  of 
these  characteristics  are  very  much  in 
keeping  with  the  letter  and  intent  of  the 
Magnuson-Stevens  Act. 

Comment  4.  Several  commenters 
objected  to  the  proposed  inclusion  of  a 
"constant  catch"  example  in 
§600.350(c)(2)(i).  feeling  that  this 
particular  MSY  control  rule  is 
inefficient  or  potentially  dangerous. 

Response.  No  change  was  made.  The 
example  is  included  partly  for  logical 
completeness.  The  commenters  are 
correct  that  this  control  rule  is  a  safe 
harvest  strategy  only  when  the  catch 
level  is  chosen  very  conservatively,  in 
which  case  some  amount  of  potential 
yield  is  foregone.  However,  in  cases 
where  minimizing  harvest  variability  is 
a  primary  concern,  it  is  conceivable  that 
the  greatest  net  benefits  might  be 
realized  by  making  such  a  tradeoff  (i.e., 
by  giving  up  a  certain  amount  of  catch, 
on  average,  in  order  to  increase  year-to- 
year  stability  of  harvests). 

Comment  5.  Several  commenters 
objected  to  the  proposed  definition  of 
MSY  in  §600.310(c)(l)(i).  Concerns 
included  the  fact  that  the  largest  long- 
term  average  catch  may  vary  with 
changes  in  the  minimum  size  limit  or 
selectivity  pattern,  the  perception  that 
the  definition  is  invalid  for  stocks  that 


are  already  overfished,  and  the 
difficulty  of  establishing  a  long-term 
average  under  current  environmental 
conditions  when  those  conditions  do 
not  prevail  over  the  long  term. 

Response.  No  change  was  made.  As 
defined  in  §600.310(c)(l)(i).  MSY  does 
not  vary  with  changes  in  the  minimum 
size  limit  or  selectivity  pattern.  While 
such  changes  can  have  an  effect  on  long- 
term  average  catches,  the  guidelines 
view  MSY  in  a  more  global  sense.  In 
other  words.  MSY  is  the  largest  long- 
term  average  catch  across  all  possible 
management  regimes,  not  just  a  single 
management  regime  characterized  by  a 
particular  minimum  size  limit  or 
selectivity  pattern.  In  terms  of  its 
apphcability  to  overfished  stocks,  the 
guidelines'  definition  of  MSY  is  vahd, 
providing  that  "long-term"  is  suitably 
defined.  As  to  the  relationship  between 
MSY  and  environmental  conditions,  it 
should  be  noted  that  MSY  is  the  largest 
long-term  average  catch  that  could  be 
obtained  if  current  ecological  and 
environmental  conditions  were  to 
remain  constant  indefinitely.  Of  course, 
ecological  and  environmental 
conditions  do  not  remain  constant 
indefinitely,  which  is  one  of  the  reasons 
for  the  guidelines'  emphasis  on  the  fact 
that  MSY  is  a  theoretical  concept,  rather 
than  an  empirical  one 

Comment  6  Several  commenters  were 
concerned  that  insufficient 
consideration  was  given  to  allowing  for 
uncertainty  in  the  estimation  of  MSY, 
for  example  due  to  errors  in  catch  and 
other  input  data,  estimation  errors  in 
stock  assessments,  frequency  of  stock 
assessments,  and  changes  in 
environmental  conditions. 

Response.  No  change  was  made.  As 
emphasized  in  §600.310(c)(2)(ii), 
allowing  for  uncertainty  in  the 
estimation  of  MSY  is  important  The 
items  listed  in  the  above  comment  are 
excellent  examples  of  factors  that 
Councils  are  encouraged  to  consider  in 
the  process  of  incorporating  appropriate 
consideration  of  risk  into  the  estimation 
of  MSY. 

Comment  7.  Several  commenters 
objected  to  the  examples  of  alternatives 
to  specifying  MSY  in  §  600.310(c)(3).  A 
variety  of  reasons  were  cited,  including 
the  fact  that  some  of  the  examples  listed 
might  not  be  appropriate  in  all  cases, 
the  fact  that  some  possible  alternatives 
were  not  hsted,  and  the  fact  that  the 
alternatives  listed  depend  on  estimated 
values  rather  than  known  quantities. 

Response.  No  change  was  made.  As 
noted  in  §  600.305(c)(9),  examples  (such 
as  those  listed  in  §  600.310(c)(3))  are 
given  by  way  of  illustration  and  further 
explanation.  They  are  not  inclusive 
lists;  they  do  not  limit  options.  Thus, 
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the  reference  points  listed  in 
§600  310(c)(3)  are  intended  to  suggest 
some  ways  in  which  Councils  might 
proceed  in  the  event  that  data  are 
insufficient  to  estimate  MSY  directly 
The  fact  that  a  reference  point  is  not 
included  in  §  600.310(c)(3)  does  not 
necessarily  mean  that  if  may  never  be 
used  as  a  proxy  for  MSY.  Nor  does  the 
fact  that  a  reference  point  is  included  in 
§600  310(c)(3)  necessarily  mean  that  it 
may  always  be  used  as  a  proxy  for  MSY 
However,  there  is  no  escaping  the 
conclusion  that,  regardless  of  whether 
MSY  or  a  proxy  is  used,  some  sort  of 
estimation  will  necessarily  be  involved. 

Comment  8.  Several  commenters 
objected  to  proposed  paragraphs  that 
contain  references  to  a  10-year  time 
period  for  rebuilding,  but  that  do  not 
contain  the  full  text  of  the  statutory 
language  clarifying  that  10  years  is  a 
constraint  rather  than  a  target,  In 
particular,  some  commenters  objected  to 
the  mention  of  a  10- year  time  period  for 
rebuilding  in  §600.310(d)(2)(ii),  feeling 
that  this  contradicted  the  fuller 
discussion  of  the  statutory  language  in 
§600.310(e)(4)(ii)  More  specifically,  a 
stock  that  is  below  the  MSY  level,  but 
not  overfished  under  §600.310(d)(2)(ii), 
might  take  as  long  as  10  years  to  rebuild 
to  the  MSY  level  if  fished  at  the 
maximum  rate  allowable  under 
§600.310(d)(2)(i),  even  though  the 
Magnuson-Stevens  Act  states  clearly 
that  the  rebuilding  period  for  an 
overfished  stock  or  stock  complex  must 
be  as  short  as  possible,  taking  into 
account  the  status  and  biology  of  the 
stock  or  stock  complex,  the  needs  of 
fishing  communities,  recommendations 
by  international  organizations  in  which 
the  United  States  participates,  and  the 
interaction  of  the  overfished  stock  or 
stock  complex  within  the  marine 
ecosystem 

Response.  No  change  was  made.  The 
statutory  timeframe  for  rebuilding  is 
clearly  a  binding  constraint  on  Council 
actions  undertaken  to  rebuild  a  stock  or 
stock  complex  that  is  overfished.  No 
provision  of  the  guidelines  can,  or  is 
intended  to,  override  the  statutory 
language.  The  subject  of 
§  600.310(d)(2)(ii),  the  minimum  stock 
size  threshold,  is  distinctly  different 
from  the  sub)ect  of  §  600.310(e)(4)(ii), 
the  acceptable  timeframe  for  rebuilding 
an  overfished  stock  or  stock  complex 
The  former  describes  how  to  tell 
whether  a  stock  or  stock  complex  is 
overfished,  while  the  latter  describes 
what  to  do  if  a  stock  or  stock  complex 
is  overfished. 

Comment  9.  Several  commenters 
asked  that  the  guidelines  contain  an 
explicit  interpretation  of  the  statutory 
descnption  of  the  time  period  for 


rebuilding  summarized  in 
§600,310(e)(4)(ir)  of  the  proposed  rule. 

Response.  NMFS  agrees:  this  request 
was  a  primar>-  reason  the  comment 
penod  was  reopened.  As  described 
under  Changes  from  the  Proposed  Rule. 
§600.310(e)(4)(ii)  has  been  substantially 
revised  to  interpret  the  statutory 
provision 

Comment  10.  Onecommenter  stated 
that  the  biology  of  the  stock  does  not 
dictate  a  rebuilding  period  of  more  than 
10  years  unless  recovery  is  impossible 
in  the  absence  of  all  fishing  mortality 

Response  The  starting  point  m 
structuring  a  rebuilding  program  is  the 
length  of  time  it  would  take  a  stock  to 
recover  if  fishing  mortality  ceased  That 
a  stock  is  long-lived,  or  reproduces 
slowly,  does  not  necessarily  mean  that 
it  could  not  be  rebuilt  within  10  years 
The  initial  relevant  inquiry  is  the  no- 
fishing  mortahty  period.  If  it  is  less  than 
10  years,  factors  such  as  the  needs  of 
fishing  communities  may  justify 
lengthening  the  schedule  to  10  years  If 
the  no-mortality  period  is  longer  than  10 
years,  the  schedule  can  also  be  adjusted, 
relying  on  those  factors,  up  to  a  limit 
based  on  the  stock's  life-history 
characteristics 

Comment  11  A  number  of 
commenters  preferred  the  first  option 
offered  in  the  notice  reopening  the 
comment  period  They  beheved  the 
rebuilding  period  should  not  be 
indeterminate.  For  stocks  that  cannot  be 
rebuilt  within  10  years,  even  in  the 
absence  of  fishing  mortality,  the 
commenters  thought  the  factors  in 
section  304(e)(4)(A)(i)  of  the  Magnuson- 
Stevens  Ad  shouJd  not  be  used  to 
extend  the  rebuilding  penod. 

Response.  NMFS  agrees  that  the 
rebuilding  period  should  not  be 
indeterminate.  For  stocks  that  will  take 
more  than  10  years  to  rebuild,  the 
guidelines  impose  an  outside  limit  that 
is  objective,  measurable,  and  linked  to 
the  biology  of  the  particular  species. 
While  the  statutory  language  is  subject 
to  more  than  one  interpretation,  NMFS 
believes  the  factors  in  section 
304(e)(4)(A)(i)  may  be  used  to  extend 
the  rebuilding  penod,  whether  the  no- 
fishing  mortality  period  is  shorter  or 
longer  than  10  years. 

Comment  12.  Two  commenters 
argued  that   "as  short  as  possible'  means 
the  time  penod  should  not  be  allowed 
to  stretch  to  10  years  for  stocks  that 
could  be  rebuilt  more  quickly. 

Response  The  guidelines  allow  a 
rebuilding  program  to  extend  to  10 
years,  but  only  when  the  Council  can 
justify  that  the  needs  of  fishing 
communities  or  other  factors  in  section 
304(e)(4)(A)(i)  of  the  Magnuson-Stevens 


Act  outweigh  the  imperative  to  rebuild 
the  slock  as  quickly  as  possible. 

Cnmment  13.  Other  commenters 
stated  the  outer  limit  should  be 
"reasonable."  perhaps  based  on  life- 
histon.  characteristics.  Proposals 
included  10  years  plus  one  reproduction 
cycle;  one  generation  time;  and  the  no- 
fishing  mortality  period  plus  a  {>eriod 
linked  to  fishing  mortality  levels  that 
will  not  prevent  steady  rebuilding. 
Some  commenters  believed  that 
Congress  did  not  intend  for  many 
fishenes  to  be  closed  if  they  could  not 
be  rebuilt  within  10  years;  rather,  a 
reduced  level  of  fishing  should  be 
allowed 

Response.  The  guideUnes  strike  a 
balance  between  the  Congressional 
directive  to  rebuild  stocks  as  quickly  as 
possible,  and  the  desire,  expressed  in 
national  standard  8.  to  minimize 
adverse  economic,  effects  on  fishing 
communities  For  stocks  that  cannot  be 
rebuilt  within  IG  veers  the  guideline 
allows  flexibility  in  serting  the 
rebuilding  scheduJe  b>eyond  the  no- 
fishing  mortaiitv  period,  but  places  a 
reasonable  species  specific  cap  on  that 
flexibility  bv  limiting  the  extension  to 
one  mean  generation  time  Reduced 
fishing  mortality  that  result  ir.  steady 
increases  in  the  biomasy  are  acceptable, 
if  rebuilding  goals  c:ar.  be  met  v>  ithin  the 
timeframe  specified  in  the  guideline. 

Comment  1 4  A  few  com.menters 
thought  there  should  be  no  upper  limit 
on  the  rebuilding  period  and  that  the 
length  of  a  rebuilding  si-hedule  should 
be  left  to  Council  discretion 

Response  Congress  chose  10  years  as 
the  upper  limit  for  the  rebuilding  period 
for  most  stocks  the  exceptions  in 
section  304(e)(4)lA)lii)  of  the  Magnuson- 
Stevens  Act  are  narrow.  For  stocks  that 
fall  Within  the  exceptions,  the  mandate 
that  they  be  rebuilt  in  "as  short  as 
possible    a  period  indicates  the  need  for 
a  definite  measurable  bound  on  the 
rebuilding  schedule.  The  Congressional 
intent  is  ver\  clear,  that  the  previous 
practice  of  unlimited  discretion  in 
rebuilding  stocks  must  be  changed. 

Comment  15.  Several  commenters 
suggested  that  stocks  whose  rebuilding 
would  not  be  affected  by  the  cessation 
of  fishing  mortality  should  be  exempt 
from  the  provisions  of  section  304(e)(4) 
of  the  Magnuson-Stevens  Act. 

Response  N'MFS  understands  that 
factors  other  than  fishing  mortality 
confound  and  handicap  rebuilding 
efforts  for  some  stocks,  but  can  find  no 
basis  in  the  statute  for  exempting  such 
stocks  from  the  rebuilding  requirement. 
(See  also  the  response  to  comment  18 
under  national  standard  1).  The 
flexibility  introduced  in  the  rebuilding 
and  mixed-stock  provisions  of  the 
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guiat-'Uiies  snouid  assist  in  managemwni 
of  these  stocks. 

Comment  16.  Two  commenters 
suggested  that  the  guidelines  contain  an 
explicit  description  of  the  starling  point 
for  the  rebuilding  period 

Response  Section  600.3 10(e)(4)(ii) 
has  been  revised  to  indicate  that  the 
rebuilding  period  commences  as  soon  as 
the  first  measures  in  a  new  or  revised 
rebuilding  program  are  implemented 

Comment  1 7.  Two  letters  of  comment 
raised  concern  that  rebuilding  programs 
may  not  be  adopted  until  the  year  2000 
due  to  delays  in  approving  new 
overfishing  definitions  and  the 
submission  of  rebuilding  programs 
based  on  those  definitions.  The 
commenters  believe  that  new 
overfishing  definitions  and  rebuilding 
programs  in  accordance  with  those 
programs  should  be  submitted  by 
October  11.  1998. 

Response  NMFS  agrees  that 
rebuilding  programs  may  be  delayed 
beyond  the  year  2000.  given  the 
schedules  established  by  the  SFA.  but 
will  work  with  the  Councila  to 
implement  revised  definitions  of 
overfishing  and  rebuilding  plans  as  soon 
as  possible.  NMFS  has  clearly 
communicated  to  the  Councils  that 
section  108(b)  of  the  SFA  requires  them 
to  amend  their  FMPs  not  later  than  24 
months  after  enactment  of  the  SFA 
(October  U,  19961  to  bring  them  into 
conformance  with  the  provisions  of 
sections  303(a)(1).  (5).  (7)  and  (g)-(14)  of 
the  Magnuson-Stevens  Act  Section 
3uJ(a)(10)  specifically  requires  the 
specification  of  objective  and 
measurable  criteria  for  identifying  when 
the  fishery  to  which  the  FMP  applies  is 
overfished,  and  section  304(e)  requires 
the  submission  of  rebuilding  plans  for 
stocks  that  are  determined  to  be 
overfished 

On  September  30.  1997.  NMFS 
submitted  a  report  to  Congress  that 
identified  those  stocks  in  their  areas  of 
jurisdiction  that  are  overfished  or 
approaching  an  overfished  condition, 
based  on  existing  overfishing 
definitions,  as  required  by  the 
Magnuson-Stevens  Act  The  Councils 
were  notified  that  they  have  1  year 
within  which  to  submit  rebuilding 
programs  for  those  stocks  identified  as 
overfished.  Therefore,  the  Councils  are 
to  be  •  meously  working  on  both 

new  1 1.  las  of  overfishing  and 

rebuilding  plans,  as  necessary  As  new 
overfishing  definitions  are  approved, 
the  status  of  stocks  will  need  to  be 
reassessed  againxt  those  new  criteria.  It 
is  likely  that  some  stocks  that  were  not 
listed  as  overfished  when  judged  against 
the  overfishing  definitions  in  place  in 
September  1997  will  be  determined  to 


(w  (ivwrfished  when  compared  to  the 
critena  in  new  definitions.  If  and  when 
that  occurs.  NMFS  will  notify  the 
affected  Council(s)  and  the  public  of 
that  fact  and  the  Council(s)  will  have  1 
year  from  that  date  in  which  to  submit 
a  rebuilding  plan 

Comment  18.  Two  commenters 
suggested  that  the  guidelines  elaborate 
on  the  relationship  between 
environment/habitat  and  the  specified 
time  period  for  rebuilding  In  particular, 
the  commenters  wondered  what  is 
meant  by  the  term    environmental 
conditions."  whether  remedial  action 
would  still  be  required  in  the  event  that 
environmental  conditions  cause  the 
minimum  possible  rebuilding  time  to 
exceed  10  years,  whether  MSY  should 
be  re-estimated  if  habitat  capacity 
changes,  and,  if  so.  whether  remedial 
action  could  appropriately  address 
habitat  issues  as  well  as  fishing 
mortality. 

Response.  Except  for  a  slight  revision 
to  §600.310(d)(4)(iii).  as  described 
below,  no  change  was  made. 
"Environmental  conditions"  means 
those  biological  or  physical  components 
of  the  marine  ecosystem  with  which  the 
overfished  stock  or  stock  complex 
interacts  (also  see  revised 
§  600.3 10(e)(4)(ii)).  Council  action  is 
required  whenever  a  stock  or  stock 
complex  is  determined  to  be  overfished, 
regardless  of  whether  it  is  possible  to 
achieve  rebuilding  within  10  years. 
Regarding  MSY.  it  is  clear  from  the 
definition  in  § 600. 310(c)(l)(i)  that  MSY 
is  conditional  on  the  state  of  the 
environment,  which  includes  habitat 
As  noted  in  §600  310(d){4)(ii). 
environmental  changes  that  affect  the 
long-term  productive  capacity  of  the 
stock  or  stock  complex  require  re- 
specification  of  one  or  more  status 
determination  criteria  As  noted  in 
S600.310(d)(4)(iii),  Councils  should 
recommend  restoration  of  habitat  in 
cases  where  manmade  environmental 
changes  are  partially  responsible  for  a 
stock  or  stock  complex  being  in  an 
overfished  condition.  In  addition. 
§  600.310(d)(4)(iii)  has  been  revised  to 
reference  the  Councils'  responsibilities 
in  cases  where  essential  fish  habitat  is 
concerned. 

Comment  19  Several  commenters 
objected  to  the  proposed  requirement 
that  each  FMP  specify,  to  the  extent 
possible,  both  a  maximum  fishing 
mortality  threshold  and  a  minimum 
stock  size  threshold  for  each  stock  or 
stock  complex  covered  by  that  FMP 
(§600.310(d)(2)). 

Response.  No  change  was  made. 
Section  303(a)(10)  of  the  Magnuson- 
Stevens  Act  requires  the  specification  of 
status  determination  criteria,  and 


sections  304(e)(1)  and  304(e)(2)  state 
that  these  cntena  are  to  be  used  for  the 
purpose  of  determining  which  fisheries 
are  in  need  of  action  "to  end 
overfishing"  and  "to  rebuild  affected 
stocks  of  fish   '  The  only  way  that  both 
needs  ("end  overfishing"  and  "rebuild 
affected  stocks ")  can  be  addressed  is  if 
the  status  determination  criteria  include 
measures  appropriate  to  each — namely, 
one  measure  pertaining  to  the  rate  of 
fishing  mortality  and  another  measure 
pertaining  to  the  size  of  the  stock.  That 
is,  if  only  a  maximum  fishing  mortality 
threshold  were  specified,  it  would  be 
possible  to  determine  which  fisheries 
require  action  to  end  overfishing,  but  it 
would  not  be  possible  to  determine 
which  fishenes  require  action  to  rebuild 
affected  stocks  Conversely,  if  only  a 
minimum  stock  size  threshold  were 
specified,  it  would  be  possible  to 
determine  which  fisheries  require  action 
to  rebuild  affe<:ted  stocks,  but  it  would 
not  be  possible  to  determine  which 
fisheries  require  action  to  end 
overfishing. 

Comment  20.  Several  commenters 
objected  to  the  proposed  provision  in 
§600  310(d)(2)(ii)  that  would  allow  the 
minimum  stock  size  to  be  as  low  as  .SO 
percent  of  the  MSY  stock  size, 
conditional  on  an  appropriate  choice  of 
MSY  control  rule  These  commenters 
felt  uniformly  that  Congress  intended 
for  any  stock  or  stock  complex  below  its 
MSY  level  to  be  considered  overfished, 
and  suggested  that  a  stock  size  threshold 
be  set  at  80  pwrrent  (one  (ommenter 
said  "at  or  abovH  80  pert;ent")  of  the 
MSY  stock  size  The  commenters  were 
divided  over  whether  this  reference 
point  should  constitute  a  minimum 
threshold  or  an    interim"  threshold. 
where  an  interim  threshold  was  defined 
as  a  point  that  "should  trigger  a  review 
of  what  remedial  action  is  necessary  to 
prevent  the  decline  from  continuing  " 

Response  No  change  was  made.  A 
key  question  is  whether  Congress 
intended  for  each  stcK:k  or  sto<  k 
complex  that  temporarily  falls  below  its 
MSY  level  to  be  con.sidered  overfished, 
even  if  the  rate  of  fishing  mortality  on 
that  stock  or  stock  (.omplex  ha.s 
consistently  been  within  the  limit 
allowed  by  the  MSY  control  rule  If  the 
answer  is  "yes."  then  any  threshold 
below  the  MSY  stock  size  is 
unacceptable:  For  example,  a  threshold 
set  at  80  percent  of  the  MSY  stock  size 
is  just  as  unacceptable  as  one  set  at  50 
percent  of  the  MSY  stock  size.  However, 
NMFS  believes  it  is  important  to 
remember  that  natural  variability  is  an 
inherent  part  of  fishery  systems,  and 
that  any  stock  or  stock  complex 
managed  for  MSY  will  sooner  or  later 
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fall  below  its  MSY  level,  though  only 
temporarily 

Because  the  Magnuson-Stevens  Act 
explicitly  allows  OY  to  be  as  high  as 
MSY,  NMFS  believes  that  Congress 
must  have  intended  to  allow  stocks  to 
be  managed  such  that  stocks  were 
capable  of  producing  MSY,  meaning 
that  Congress  must  have  been  willing  to 
accept  the  consequence  that  some  stocks 
would  fall  below  their  respective  MSY 
producing  levels  temporarily  Given  this 
interpretation,  the  question  becomes, 
"How  low  is  too  low^"  While  the 
fishery-  science  literature  does  not 
provide  a  definitive  answer  to  this 
question,  NMFS  believes  that  a  prudent 
rule  can  be  established  as  follows;  Two 
of  the  best  known  models  in  the  fishery- 
science  I'terature  find  that,  on  average. 
the  stock  size  at  MSY  is  approximately 
40  percent  of  the  stock  size  that  would 
be  obtained  if  fishing  mortality  were 
zero  (the  pristine  level).  (The  actual 
values  are  36  8  percent  (Gompertz-Fox 
model)  and  50  percent  (Verhulst- 
Schaefer  model).  Also,  the  fishery- 
science  literature  contains  several 
suggestions  to  the  effect  that  any  stock 
size  below  about  20  percent  of  the 
pristine  level  should  be  cause  for 
senous  concern  In  other  words,  a 
stock  s  capacity  to  produce  MSY  on  a 
continuing  basis  may  be  jeopardized  if 
it  falls  below  a  threshold  of  about  one- 
fifth  the  pristine  level  Expressing  this 
threshold  in  terms  of  the  stock  size  at 
MSY  results  in  a  minimum  stock  size 
threshold  equal  to  50  percent  of  the 
MSY  level.  A  stock  at  50  percent  of  its 
MSY  level  would  typically  be  close  to 
20  percent  of  its  pnstme  level,  a 
threshold  below  which  it  must  not  be 
allowed  to  fall 

Of  course,  the  guidelines  do  not 
prohibit  the  Councils  from  setting  as 
many  "interim"  stock  size  thresholds  as 
they  like,  so  long  as  these  are  above  the 
minimum  stock  size  threshold. 
However,  it  would  be  a  mistake  for  the 
guidelines  to  require  use  of  an  interim 
stock  size  threshold  set  at  80  percent  of 
the  MSY  level  in  all  cases,  insofar  as 
some  stocks  may  be  incapable  of 
rebuilding  to  the  MSY  level  from  such 
a  threshold  within  the  statutory  time 
period,  depending  on  the  status  and 
biology  of  the  stock,  the  stock's 
interactions  with  other  components  of 
the  marine  ecosystem,  and  the  choice  of 
MSY  control  rule 

Comment  21.  Several  commenters 
suggested  that  the  guidelines  contain  an 
explicit  prohibition  against  "short-term" 
or  "pulse"  overfishing. 

Response  No  change  was  made. 
Taken  together.  §600.310(d)(2)(i),  (e)(3), 
and  (e)(3)(i)  already  indicate  that 
exceeding  the  maximum  fishing 


mortality  threshold  for  even  a  single 
year  is  not  permissible,  except  as 
provided  under  §600. 310(d)(6)  If 
"short-term  "  or  "pulse'  overfishing 
means  that  the  maximum  fishing 
mortality  threshold  would  be  exceeded 
for  a  penod  of  at  least  1  year,  then  the 
guidelines  clearly  prohibit  these 
practices. 

Comment  22  Two  commenters 
suggested  that  the  minimum  stock  size 
threshold  should  always  be  set  equal  to 
the  MSY  stock  size  However,  one  of 
these  commenters  further  suggested  that 
it  should  be  permissible  for  a  stock  or 
stock  complex  to  fall  slightly  below  its 
minimum  stock  size  threshold  on  an 
occasional  basis  without  being 
considered  overfished 

Response  No  change  was  made. 
Setting  the  minimum  stock  size 
threshold  equal  to  the  rebuilding  target 
means  that  natural  variability  will 
frequently  cause  stocks  to  be  classified 
as  "overfished,"  even  if  no  overfishing 
ever  occurs  The  suggestion  to  permit 
occasional,  slight  violations  of  the 
minimum  stock  size  threshold  would 
require  establishing  criteria  for 
determining  the  acceptable  rate  and 
extent  of  threshold  violation,  which 
would  undoubtedly  be  a  problematic 
exercise 

Comment  23  Several  commenters 
suggested  that  the  guidelines  should 
incorporate,  to  the  maximum  extent 
possible,  recent  strides  made  in  the 
application  of  the  precautionary 
approach,  such  as  those  contained  in 
the  United  Nations  Treaty  on  Straddling 
Stocks  and  Highly  Migratory  Species 

Response  No  cliange  was  made  The 
guidelines  are  already  very  much  in  step 
with,  and  in  some  cases  ahead  of,  recent 
strides  made  in  the  application  of  the 
precautionary-  approach  m  the 
international  arena  hi  addition,  as 
noted  in  the  preamble  of  the  proposed 
rule,  further  technical  guidance 
regarding  specification  of  a 
precautionary-  approach  will  be 
provided  by  NMFS  in  the  near  future. 

Comment  24.  One  commenter 
suggested  that  the  guidelines  should 
require  all  MSY  estimates  (both  point 
estimates  and  ranges)  and  O^' 
specifications  (both  single  values  and 
ranges)  to  be  accompanied  by 
confidence  intervals,  which  the 
commenter  felt  to  be  a  basic  component 
of  a  risk-averse  approach  The 
commenter  suggested  that  such 
confidence  inter\'als  could  be 
qualitative  in  nature,  if  necessary 

Response  No  change  was  made 
NMFS  agrees  that  a  risk-averse  approach 
is  highly  desirable,  both  for  estimation 
of  MSY  and  for  specification  of  OY,  but 
does  not  believe  that  requiring 


confidence  intervals  for  these  quantities 
IS  necessaniv  the  best  or  only  way  to 
implement  such  an  approach.  For 
example,  if  point  estimates  are 
determined  in  an  explicitly  risk-averse 
manner,  the  addition  of  confidence 
intervals  could  prove  more  confusing 
than  helpful,  especially  to  a 
nontechnical  audience.  However,  in 
those  cases  where  Councils  feel  that 
confidence  intervals  would  be  helpful, 
§  600.310(c)(2)(ii)  already  gives  the 
Councils  explicit  latitude  to  use  them. 
The  same  paragraph  also  requires  that 
appropriate  consideration  of  risk  be 
incorporated  into  estimates  of  MSY, 
while  §600.310(f)(5)(iii)  states  that 
criteria  used  to  set  target  catch  levels 
(such  as  OY)  should  be  explicitly  risk 
averse,  so  that  greater  uncertainty 
regarding  the  status  or  productive 
capacity  of  a  stock  or  stock  complex 
corresponds  to  greater  caution  in  setting 
target  catch  levels. 

Comment  25.  One  commenter 
suggested  that  a  precautionary  approach 
is  not  appropriate  for  a  management 
target  such  as  OY 

Response.  No  change  was  made. 
Contrary  to  this  comment,  NMFS 
believes  a  precautionary  approach  is 
particularly  appropriate  for  a 
management  target  such  as  OY.  If 
management  is  effective,  harvests  will 
typically  be  close  to  the  target  level,  so 
if  the  precautionary  approach  is  to  have 
a  substantial  impact  on  fishery' 
management,  it  needs  to  be  applied  to 
management  targets  at  least  as  much  as 
to  management  thresholds. 

Comment  26.  One  commenter 
suggested  that  the  description  of  the 
precautionary  approach  should  state 
that  lack  of  information  should  not 
prevent  a  Council  from  taking 
reasonable  steps  to  address  fishery 
resource  problems. 

Response.  No  change  was  made.  This 
suggestion  is  already  implicit  in 
§  600.310(f)(5)(iii),  which  states  that 
greater  uncertainty  (i.e.,  greater  lack  of 
information)  should  correspond  to 
greater  caution  in  setting  target  catch 
levels.  NMFS  believes  that  prudent 
decision-making  in  the  face  of 
uncertainty  is  a  cornerstone  of  any 
precautionary  approach. 

Comment  27.  Two  commenters 
expressed  concern  over  the  target  stock 
size  for  rebuilding.  One  commenter 
suggested  that  the  target  should  be  the 
OY  stock  size  and  felt  that  the 
guidelines  erred  in  treating  the  MSY 
stock  size  as  though  it  were  the  target. 
The  other  commenter  suggested  that  the 
target  ought  to  be  the  MSY  stock  size 
and  felt  that  the  guidelines  erred  in 
treating  the  MSY  stock  size  as  though  it 
were  a  threshold. 
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Hesponse.  The  Magnuson-Stevens 
Act.  m  section  3(28)(C).  implies  strongly 
that  the  MSY  stock  size  is  at  least  an 
initial  target  for  rebuilding.  Of  course,  to 
the  extent  that  OY  is  lower  than  MSY 
and  that  management  is  generally 
successful  in  achieving  OY  on  a 
continuing  basis,  the  OY  stock  sire  will 
be  greater  than  the  MSY  stock  size;  thus 
the  ultimate  target  level  (OY  stock  size) 
will  be  greater  than  the  initial  target 
level  (MSY  stock  size).  The  guidelines 
ar«  consistent  in  treating  the  MSY  stock 
siza  as  a  constraint  rather  than  as  a 
thfMhold 

Comment  28.  Several  commenters 
suggested  that  the  method  for 
calculating  rebuilding  time  requires 
clarification.  Assuming  that  some  sort  of 
estimation  is  involved  in  calculating 
rebuilding  time,  a  number  of 
possibilitiM  present  themselves.  Does 
"rebuilding  lime"  refer  to  the  expected 
rebuilding  time,  the  median  rebuilding 
time,  some  percentile  of  rebuilding 
times,  or  something  else? 

Hesponse.  No  change  was  made.  The 
commenters  are  correct  that  there  are  a 
large  number  of  ways  to  calculate 
rebuilding  time  In  addition  to  statistics 
pertaining  to  the  time  required  to  reach 
some  speciTied  stock  size,  other 
possibilities  include  various  statistics 
pertaining  to  the  stock  size  achieved  at 
some  specified  future  time — for 
example,  the  expected  stock  size,  the 
median  stock  size,  or  some  percentile  of 
stock  sizes.  While  these  choices  pose 
potentially  substantive  issues.  NMFS 
believes  there  are  a  number  of 
reasonable  ways  to  calculate  rebuilding 
time  that  would  be  consistent  with  the 
provisions  of  the  national  standard  1 
guidelines  It  is  beyond  the  scope  of 
these  guidelines  to  establish  a  single 
method  to  be  used  in  all  cases 
However,  it  is  possible  that  the 
forthcoming  technical  guidance 
regarding  the  precautionary  approach 
(as  described  in  the  preamble  to  the 
proposed  rule)  could  address  these 
issues. 

Comment  29.  One  commenter 
suggested  that  the  maximum  fishing 
mortality  threshold  should  be  greater 
than  the  fishing  mortality  rate 
aaaociated  with  the  chosen  MSY  control 
rule  The  commenter  noted  that  this 
would  be  consistent  with  the  approach 
taken  by  Rosenberg  et  al  (1994)(see 
preamble  to  the  proposed  rule). 

Response  No  change  was  made.  The 
commenter  is  correct  insofar  as  the 
report  by  Rosenberg  et  al  (1994) 
interpreted  the  former  Magnuson  Act  as 
taking  overfishing  to  be  a  rate  of  fishing 
mortality  somewhat  greater  than  the  rate 
associated  with  any  MSY  control  rule 
However,  it  is  clear  that  the  Magnuson- 


Stevens  Act  takes  a  different,  more 
conservative,  approach  by  linking 
overfishing  much  more  directly  to  MSY. 
Allowing  the  maximum  fishing 
mortality  threshold  to  exceed  the  fishing 
mortality  rate  associated  with  the  MSY 
control  rule  would  thus  be  inconsistent 
with  the  Magnuson-Stevens  Act. 

Comment  30.  One  commenter  felt  that 
the  proposed  procedural  requirements 
for  interim  measures  in  §  600.310(e)(5) 
are  too  burdensome.  The  commenter 
stated  that,  under  the  proposed 
guidelines,  the  Councils  would 
essentially  have  to  develop  the  same 
measures  as  part  on  an  FMP  or 
amendment  for  implementation  on  a 
more  permanent  basis,  before 
recommending  the  measures  as  interim 
measures.  Instead,  the  Councils  should 
be  allowed  to  recommend  an  interim 
action  whenever  there  is  a  substantial 
conservation  benefit  to  be  gained. 

Response.  No  change  was  made 
NMFS  agrees  that  actions  to  address 
overfishing  should  not  be  constrained 
unnecessarily  Section  304(e)(6)  of  the 
Magnuson-Stevens  Act  states  that 
interim  measures  can  be  requested  by  a 
Council  during  its  development  of  an 
FMP,  an  FMP  amendment,  or  proposed 
regulations  to  address  overfishing  as 
required  under  section  304(e),  until 
such  measures  can  be  replaced  by  such 
FMP,  amendment,  or  regulations 
Section  305(c)(3)(B)  of  the  Magnuson- 
Stevens  Act  establishes  time  constraints 
on  interim  actions  and  makes 
extensions  contingent  upon  the 
Council's  actively  prepwring  an  FMP, 
FMP  amendment,  or  proposed 
regulations  to  address  overfishing  on  a 
permanent  basis.  Section  600.310(e)(6) 
of  the  guidelines  reflects  these  statutory 
requirements. 

Comment  31.  One  commenter 
objected  to  statements  in 
§600.310(n(l)(ii)and  (f)(5)(i)  to  the 
effect  that  OY  cannot  be  achieved  on  a 
continuing  basis  if  status  determination 
critena  are  not  met.  The  commenter 
contended  that  the  purpose  of  the  status 
determination  criteria  is  to  measure 
FMP  performance,  not  to  control 
fishing,  and  that  the  present  wording  of 
the  guidelines  might  preclude  a  Council 
from  taking  a  gradual  approach  toward 
bringing  fishing  mortality  into 
conformity  with  the  maximum  fishing 
mortality  threshold 

Response.  No  change  was  made. 
NMFS  believes  that  status 
determination  criteria  are  indeed 
intended  to  control  fishing.  The 
commenter  is  correct  insofar  as  the 
guidelines  would  preclude  a  Council 
h'om  taking  a  gradual  approach  toward 
bringing  fishing  mortality  into 
conformity  with  the  maximum  fishing 


mortality  threshold.  Once  a  Council  is 
notified  that  overfishing  is  occurnng.  it 
must  take  action  within  1  year  to  end 
overfishing.  A  gradual  approach  is  not 
permitted. 

Comment  32.  One  commenter 
suggested  that  the  guidelines  should 
include  a  clear  statement  to  the  effect 
that,  whenever  overfishing  is  occurring, 
remedial  action  is  required. 

Response  No  change  was  made.  The 
statement  already  appears  in 
^600.310(e)(3)(i). 

Comment  33.  One  commenter 
suggested  that  the  guidelines  should 
encourage  adoption  of  target  harvest 
levels  set  safely  below  MSY. 

Response.  No  change  was  made.  The 
statement  already  appears  in 
§600.310(f)(5)(i). 

Comment  34.  Several  commenters 
suggested  that  §600  310(f)(2)(i)  and 
(f)(2)(ii)  under  emphasized  the  benefits 
to  the  Nation  accruing  from  food 
production  relative  to  those  accruing 
from  recreational  opportunities.  Two 
commenters  suggested  that 
contributions  to  the  surrounding 
economies  ought  to  be  listed  as  a  benefit 
accruing  from  food  produition,  as  well 
as  from  recreational  opportunities.  One 
commenter  suggested  that  the 
guidelines  seemed  to  equate  recreational 
fishing  with  nop-consumptive  use  and 
commercial  fishing  with  consumptive 
use,  giving  the  impression  that 
recreational  fishing  does  not  contribute 
to  food  production   One  commenter  was 
concerned  regarding  the  vague  nature  of 
the  "other  non-consumptive  activities' 
that  were  suggested  to  be  "important  to 
the  national,  regional,  and  local 
economies'  in  <^  600  310(fll2)(ii) 

Response.  Sections  600.310(n(2)(i) 
and  (f)(2)(ii)  have  been  revised.  NMFS 
believes  that  neither  the  benefits  to  the 
Nation  accruint^  from  food  production 
nor  those  accruing  from  recreational 
opportunities  should  be  under 
emphasized.  Contributions  to  the 
national,  regional,  and  local  economies 
are  now  listed  as  benefits  accruing  from 
both  food  production  and  recreational 
opportunities.  Contrary  to  one  of  the 
comments  cited,  the  proposed  rule 
explicitly  acknowledged  the 
contribution  of  recreational  fishing  to 
food  production;  this  acknowledgment 
is  retained  in  the  revised  language  The 
non-spiecific  reference  to  "other  non- 
consumptive  activities  ■  has  been 
deleted  from  §600  310(n(2)(ii),  insofar 
as  this  paragraph  is  not  intended  to 
provide  an  exhaustive  list  of  non- 
consumptive  uses. 

Comment  35  Several  commenters 
disagreed  with  the  proposed  guidelines' 
allowance  of  an  exception  to  the 
requirement  of  preventing  overfishing, 
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in  the  case  of  one  stock  component  of 
a  mixed -stock  fisher>'.  They  said  that  the 
legislative  history  of  the  SFA  supports 
elimination  of  this  exception,  and 
challenged  NMFS'  authority  to  retain  it. 

Response  The  legislative  history  of 
the  SFA  does  not  directly  address  this 
issue.  The  statute  defines  "overfishing" 
and  "overfished"  in  terms  of  the 
capacity  of  a  fishery  to  produce  MSY. 
National  standard  1  requires 
conservation  and  management  measures 
to  prevent  overfishing  while  achieving 
the  OY  from  each  fishery.  Section  304(e) 
of  the  Magnuson-Stevens  Act  requires 
the  Secretary  to  identify  fisheries  that 
are  being  overfished  The  Council  must 
then  take  steps  to  end  overfishing  in  the 
fishery 

A  'fisher^'"  is  defined  in  the 
Magnuson-Stevens  Act  as  "one  or  more 
stocks  of  fish  which  can  be  treated  as  a 
unit  for  purposes  of  conservation  and 
management  "  In  a  mixed-stock  fishery, 
several  stocks  are  harvested  together 
and  are  managed  as  a  unit.  From  the 
SFAs  focus  on  "fisheries.  "  and  the  fact 
that  it  did  not  amend  national  standard 
1,  NMFS  infers  that  Congress  did  not 
mean  to  eliminate  entirely  the  long- 
standing practice  of  allowing  a  mixed- 
stock  fishery  to  continue,  if  certain 
conditions  spe<:ified  in  the  guidelines 
were  met 

To  respond  to  concerns  that  this 
exception  might  become  a  huge 
loophole,  the  proposed  guidelines 
considerably  narrowed  this  exception 
from  the  existing  guidelines.  To  allow 
overfishing  of  one  stock  in  a  mixed- 
stock  fishery,  a  Council  must  meet  three 
stringent  conditions:  (1)  It  must 
demonstrate  by  analysis  that  the  action 
will  result  in  long-term  net  benefits  to 
the  Nation;  (2)  it  must  demonstrate  by 
analysis  that  a  similar  level  of  benefits 
cannot  be  achieved  by  modifying  fleet 
behavior,  gear  selection  or 
configuration,  or  other  technical 
characteristic  so  that  no  overfishing 
would  occur;  and  (3)  it  must  ensure  that 
the  action  will  not  cause  any  species  or 
evolutionarily  significant  unit  thereof  to 
require  protection  under  the 
Endangered  Species  Act 

The  exceptions  for  mixed-stock 
fisheries  have  thus  been  significantly 
constrained  by  requinng  that  (1) 
demonstrated  net  benefits  to  the  Nation 
be  long-term,  rather  than  short-term;  (2) 
an  analysis  be  performed  to  consider 
technical  or  operational  alternatives  to 
overfishing:  and  (3)  the  stock  or  stock 
complex  not  be  driven  to  a  dangerously 
low  level. 

NMFS  believes  the  guidelines  strike 
the  correct  balance  between  preventing 
a  stock  from  becoming  overfished  and 
achieving  OY  for  the  fisher.'  as  a  whole 


Comment  36  The  notice  reopening 
the  comment  penod  asked  whether 
overfishing  evaluations  and  rebuilding 
programs  should  be  focused  on 
individual  stocks,  or  on  a  fishery.  In 
response,  many  commenters  pointed  out 
that  a  stock-by-stock  approach  is  the 
only  scientifically  justified  method. 
Overlooking  the  condition  of  each  stock 
is  also  inconsistent  with  Congressional 
intent  to  rebuild  all  fisher\-  resources. 
Other  commenters  wanted  to  focus  on 
fishenes,  as  part  of  an  ecosystem 
approacJi  to  management  A  mixed 
stock  fishery-  should  be  managed  as  a 
unit,  and  should  not  be  closed  just 
because  one  component  of  the  fishery  is 
overfished 

Response  A  fisherv  compnsed  of 
many  stocks  cannot  be  judged  as 
overfished  or  not;  only  for  a  stock  or 
stock  complex  offish  can  measurable 
objec-tive  criteria  of  overfishing  be 
established,  as  required  by  the  SFA.  The 
same  concern  applies  to  judging 
whether  a  fisherv-  has  been  rebuilt; 
biologically,  that  can  be  determined 
only  on  a  stock  or  stock  complex  basis. 
The  Secretary's  first  report  to  Congress 
(September  30,  1997,  under  section 
304(e))  identified  stocks,  not  fisheries, 
a?  overfished. 

Focusing  on  stocks  as  a  scientific 
endeavor  is  not  inconsistent  with 
managing  a  fishery  as  a  unit.  As 
explained  in  the  response  to  comment 
35  under  national  standard  1, 
identification  of  a  stock  as  overfished 
does  not  necessarily  mean  that  the 
entire  fishery'  in  which  it  occurs  must  be 
severely  constrained  while  that  stock  is 
rebuilt  Scientific  judgments  on 
overfishing  and  rebuilding  must  be 
made,  to  the  extent  practicable,  on  a 
stock-by-stock  basis,  but  management 
judgments  on  optimizing  benefits  ran  be 
made  on  the  fisherv'  as  a  whole  In  other 
words,  managers  should  be  aware  of  the 
biological  status  of  each  stock  and 
should  also  be  required  to  |ustif%-  the 
continuation  of  overfishing  of  a  stock  in 
a  mixed-stock  fisher^'  on  the  grounds  of 
maximizing  benefits. 

Comment  37.  One  commenter 
suggested  that  a  discussion  of 
"acceptable  biological  catch"  (ABC)  be 
included  in  the  guidelines,  as  in  the 
1989  version  The  commenter  felt  that 
ABC  is  used  by  most,  if  not  ail,  of  the 
Councils  and  in  many  FMPs. 

Response.  No  change  was  made. 
NMFS  believes  that  ABC  as  typically 
used,  is  an  example  of  the  "annual 
target  harvest  levels  that  var>  with  stock 
size"  described  in  §600  310'(f)(4)(ii). 
Given  that  the  term  "acceptable 
biological  catch"  does  not  appear  in  the 
Magnuson-Stevens  Act  (although 
"allowable  biological  catch"  is  used 


once,  without  definition,  in  section 
303(b)(ll)).  NMFS  does  not  believe  that 
it  is  necessary  to  reference  this 
additional  term  by  name  in  the 
guidelines. 

Comment  38.  One  commenter 
objected  to  sf)ecifying  minimum  stock 
size  threshold  as  a  function  of  MSY 
stock  size,  as  in  §  600.310(d)(2)(ii).  The 
commenter  was  concerned  that  extreme 
changes  in  enviroiunental  conditions 
could  lead  to  extreme  changes  in 
carrying  capacity  and  could  result  in  a 
mismatch  between  the  minimum  stock  • 
size  threshold  and  tJie  stock's  new 
productive  capacity. 

Response.  No  change  was  made. 
Section  600.310(d)(4)(ii)  requires  that 
•status  determination  criteria  be 
respecified  if  changes  in  environmental 
conditions  cause  the  long-term 
productive  capacity  of  the  slock  or  stock 
complex  to  change.  (See  also  the 
response  to  comment  18  for  national 
standard  1). 

Comment  39.  One  commenter 
objected  to  the  statement  in 
§600.310(f)(5)(i)  that  continual  harvest 
at  a  level  above  OY  would  violate 
national  standard  1.  even  if  no 
overfishing  resulted.  The  commenter 
felt  that  it  IS  both  physically  and  fiscally 
impossible  to  assure  that  quotas  are  not 
systematically  exceeded 

Response.  No  change  was  made. 
NMFS  beheves  that  the  national 
standard  1  mandate  for  "achieving,  on 
a  continuing  basis,  the  OY  from  each 
fishery"  should  not  be  interpreted  to 
mean,  "achieving,  on  a  continuing  basis, 
the  OY  or  some  greater  amount  of 
harvest  from  each  fishery"  By 
definition,  MSY  is  the  greatest  amount 
of  harvest  that  could  be  achieved  from 
a  fisherv'  on  a  continuing  basis. 
Presumably,  the  reason  that  the 
Magnuson-Stevens  Act  makes  explicit 
provision  for  setting  OY  at  a  level  below 
MSY  is  that,  where  justified  on  the  basis 
of  relevant  economic,  social,  or 
ecological  factors,  continual  harvest  at  a 
higher  level  (such  as  MSY)  is  to  be 
avoided.  NMFS'  experience  has  been 
that  it  is  indeed  possible  to  assure  that 
quotas  are  not  systematically  exceeded. 
If,  however,  a  Council  finds  that  a 
systematic  amount  of  harvest  overrun  is 
inevitable,  quotas  should  be  reduced  by 
that  amount. 

Comment  40.  Several  commenters 
suggested  that  the  guidelines  list 
examples  of  management  actions 
required  under  a  variety  of  fishing 
mortality  rates  and  stock  sizes. 

Response.  No  change  was  made. 
NMFS  beheves  there  are  so  many 
variables  and  contingencies  sf>ecific  to 
each  -fishery  that  it  would  not  be 
meaningful  to  list  examples  of  the  type 
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tl;  iry  control  will  be 

over  fishing  mortality.  If  the  fishing 
mortality  rate  on  a  stock  or  stock 
complex  exceeds  the  maximum  Tishing 
mortality  threshold,  it  must  be  reduced 
to  the  extent  that  it  no  longer  exceeds 
that  threshold,  as  described  in 
§600.310(e)(3)(i)  and  (e)(4)(i).  If  a  stock 
or  stock  complex  is  overfished,  fishing 
mortality  must  be  controlled  such  that 
the  stock  rebuilds  to  the  MSY  level 
within  a  time  period  satisfying  the 
siatutory  requirements,  as  described  in 
S600.3lO(B)(3)(ii)  and  (e)(4)(ii) 

Comment  41.  In  discussing  fisheries 
that  have  large  state  components,  one 
commenter  said  that  states  will  have  to 
cooperate  to  athieve  the  SFA"s 
rebuilding  ob|m  tives.  He  recommended 
that  the  possibility  of  preempting  a 
state's  authority  over  a  fishery  in  its 
waters  be  specified  in  the  guidelines. 

Response  The  criteria  and  procedures 
for  Federal  preemption  of  state  authority 
are  set  out  in  section  306(b)  of  the 
Magnuson-Stevens  Act  In  addition, 
NMFS  would  also  comply  with 
applicable  requirements  of  Pub  L.  104- 
4,  the  Unfunded  Mandates  Reform  Act 
of  1995.  and  E.O.  12612.  Federalism. 
NMFS  sees  no  reason  to  reiterate  these 
requirements  in  the  guidelines,  but 
agrees  that  consultation  and  state 
cooperation  will  be  essential  in  meeting 
rebuilding  schedules  for  some  fisheries 

Comment  42  One  commenter  stated 
that  the  guidelines  should  clearly  point 
out  that  the  SFA  imposes  the  obligation 
to  establish  a  strong  domestic  plan  to 
rebuild  stocks,  within  10  years  if 
biologically  possible,  and  that  obligation 
applies  to  international  as  well  as 
domestic  fisheries. 

Response  NMFS  agrees  that  the 
obligation  to  establish  a  strong  domestic 
plan  to  rebuild  stocks,  within  10  years 
if  biologically  possible,  is  a  requirement 
of  the  SFA.  regardless  of  the  species 
involved.  The  guidelines,  as  proposed, 
reflect  this  view  There  is  no  exception 
provided  in  the  guidelines  for  any 
species  or  fishery  beyond  that  provided 
in  the  SFA  (section  304(e)(4)(C)).  NMFS 
notes  that  the  SFA  requires  that  any 
rebuilding  program  for  fisheries 
managed  under  an  international 
agreement  must  reflect  traditional 
participation  in  the  fishery,  relative  to 
other  nations,  by  fishermen  of  the 
United  States.  NMFS  does  not  agree  that 
additional  clarifying  language  is 
necessary  in  the  guidelines. 

Comment  43  With  respect  to  highly 
migratory  species  such  as  tunas  and 
billfish,  one  commenter  believed 
expressions  of  yield  and  overfishing  are 
meaningless  on  local  scales.  The       • 
commenter  questioned  what  is  required 


(It  iiiH  v^.uuncils  and  what  the  limits  of 
authority  are  regarding  ending 
overfishing  and  rebuilding  overfished 
stocks  in  areas  where  the  majority  of  the 
exclusive  economic  zone  (E£Z)  stock/ 
fishery  occurs  in  state  waters  (e.g., 
onaga)  or  in  international  waters  (e.g., 
armorhead)  where  no  agreements  exist. 

Response.  The  Councils  have  the 
responsibility  under  SFA  to  do  all  they 
can  to  eliminate  overfishing  and  to 
rebuild  overfished  stocks.  The  Councils 
are  limited  in  their  authority  and  their 
ability  to  correct  overfishing  in  many 
cases.  However,  this  limitation  should 
not  prevent  the  Councils  from  doing 
everything  within  their  authority  and 
capabilities  to  address  overfishing.  (See 
also  the  response  to  comment  33  under 
national  standard  1.) 

Comment  44  One  commenter  was 
concerned  regarding  NMFS"  proposed 
requirement  to  implement  regulations  to 
end  (or  prevent)  overfishing  and  to 
rebuild  (or  sustain)  affected  fish  stocks 
that  are  considered  to  be  overfished  or 
approaching  an  overfished  condition. 
The  commenter  objected  to  this 
provision's  application  to  migratory  fish 
stocks  with  international  harvesters, 
especially  when  the  majority  of  the 
harvest  is  taken  by  foreign  fleets. 

Response:  The  SFA  provisions 
concerning  overfishing  and  rebuilding 
migratory  fish  stocks  are  not  restncted 
to  those  situations  where  the  U.S. 
harvest  is  a  majority  of  the  total  fishing 
mortality  The  SFA  does,  however, 
recognize  the  international  aspects  of 
migratory  species,  and  provides  that  the 
period  for  rebuilding  may  exceed  10 
years  if  management  measures  under  an 
international  agreement  so  dictate.  And. 
as  noted  in  the  response  to  comment  33 
under  national  standard  1.  the 
rebuilding  program  for  fisheries 
managed  under  an  international 
agreement  must  reflect  traditional 
participation  in  the  fishery,  relative  to 
other  nations,  by  fishermen  of  the 
United  States.  The  guidelines  reflect 
these  provisions  of  the  SFA 

Comment  45.  One  commenter  said  the 
proposed  rule  states  that  all  fishing 
mortality  must  be  counted  against  OY, 
including  that  resulting  from  bycatch. 
research  fishing,  and  any  other  fishing 
activities,  although  the  Magnuson- 
Stevens  Act  (section  3(15))  defines 
fishing  in  a  way  that  does  not  include 
scientific  research  activity  that  is 
conducted  by  a  scientific  research 
vessel. 

Response.  The  proposed  guidelines 
have  been  revised  to  reflect  the  fact  that 
the  term  "fishing  "  does  not  include  any 
scientific  research  activity  that  is 
conducted  by  a  scientific  research 
vessel.  In  §600.3 10(f)(4)(iii).  the  words 


"research  fishing"  have  been  changed  to 
"scientific  research"  However,  the 
fishing  mortality  that  occurs  during 
scientific  research  requires  estimation 
and  inclusion  in  the  accounting  of  all 
harvesting  mortality  to  which  stocks  are 
subjected. 

Comment  46.  One  commenter  stated 
that  overfishing  criteria  do  not  provide 
any  explicit  treatment  for  hatchery 
stocks.  The  commenter  assumed  that 
hatchery  stocks  cannot  be  aggregated 
with  wild  stocks  for  the  purposes  of 
establishing  overfishing  critena 

Response  NMFS  agrees  with  the 
commenter's  assumption  that  hatchery 
stocks  cannot  be  aggregated  with  wild 
stocks  for  purposes  of  establishing 
overfishing  criteria. 

National  Standard  2 

Comment  1.  One  commenter 
suggested  that  NMFS  should  encourage 
the  policy  that  fisheries  management 
must  be  based  on  scientific  facts. 

Response.  NMFS  agrees,  and 
recognizes  that  additional  factors,  such 
as  social  and  economic  impacts,  must  be 
taken  into  consideration  in  formulating 
management  measures. 

Comment  2.  One  commenter  stated 
that  the  guidelines  for  national  2  should 
expressly  address  data  on  bycatch  and 
safety 

Response.  NMFS  agrees  and  has 
amended  §600.315(e)(l)(ii)  to  include 
safety  That  section  already  includes  a 
reference  to  bycatch. 

Comment  3  One  commenter  stated 
that  data  rt^porting  requirements  in 
national  standard  2  are  too  burdensome 
and  will  inhibit  fisheries  management. 

Response.  Section  3Gl(a)f2)  of  the 
Magnuson-Stevens  Act  rf^quires  that 
conservation  and  management  measures 
be  based  on  the  best  scientific 
information  available.  The  minimum 
information  sets  required  in  FMPs  are 
described  in  section  303(a)  and  (bj  of 
the  Magnuson-Stevens  Act.  The 
guidance  provided  in  §600.315 
summarizes  those  statutorily  required 
minimum  requirements.  Moreover,  the 
Paperwork  Reduction  Act  requires 
NMFS  to  minimize  the  burden  of  its 
information  collection  by  ensuring  the 
information  will  have  practical  utility. 

Comment  4.  Two  commenters 
suggested  there  should  be  more  explicit 
guidance  under  national  standard  2 
regarding  the  data  requirements  related 
to  fishing  communities. 

Response.  NMFS  agrees.  The  language 
in  §  600.315(e)(1)  introductory  text  has 
been  revised  to  clarify  that  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  reports  are  intended  to 
summarize  the  most  recent  information 
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concerning  a  variety  of  a.spects  of  the 
fishery,  including  fishing  communities. 

National  Standard  4 

Comment  1.  One  commenter 

suggested  that  the  guidehnes  for 
national  standard  4  should  be  modified 
by  adding:  "In  all  (FMPsl  prepared  by 
any  Council  in  a  limited  access  fishery . 
all  permits  must  be  treated  equally  and 
fairly." 

Respons-e.  .No  change  was  made.  The 
critena  that  a  Council  must  use  in 
developing  a  limited  access  program  are 
fisted  in  the  Magnuson-Stevens  Act 
(section  303(b)(6)).  National  standard  4 
requires  that  all  allocations,  mcluding 
limited  access  permits,  be  handled  fairly 
and  equitably. 

Comment  2.  One  commenter 
suggested  that  national  standard  4 
should  contain  a  strict  prohibition  that 
prevents  any  one  state  isuch  as  Alaska) 
from  being  granted  (by  any  Council) 
monopoly  control  of  fisheries 
management  in  Federal  waters  where 
fishermen  from  several  states  harvest 
under  an  approved  FMP 

Response  The  Magnuson-Stevens  Act 
provides  that  a  state  may  regulate  a 
fishing  vessel  outside  the  boundaries  of 
that  state  (section  306(aJl3))  However, 
management  measures  developed  by  a 
state  pursuant  to  this  authority  may  not 
discriminate  between  residents  of 
different  states   Mechanisms  exist  for 
ensuring  that  such  authority  does  not 
result  in  unfair  treatment  For  example, 
two  .North  Pacific  Fishery  Management 
Council  FMPs  that  defer  the  ma)onty  of 
management  authority  to  the  State  of 
Alaska  (the  crab  and  salmon  FMPs)  have 
mechanisms  that  provide  for 
individuals  to  challenge  the  State's 
management  actions 

Comment  3.  One  commenter  stated 
that  fishing  sectors  such  as  subsistence 
fishing  and  aboriginal  people 
indigenous  to  the  region  should  be 
added  to  the  commercial,  recreational, 
and  charter  fishing  sections  identified. 

Response.  No  change  was  made  The 
Magnuson-Stevens  Ar.X  already  requires 
that  all  fishermen  should  be  treated 
fairly  and  equitably. 

National  Standard  5 

Comment  I   Several  commenters 
stated  that  the  guidelines  do  not 
adequately  reflect  the  revision  from 
"promoting  ec:onomic  efficiency"  to 
"considering  economic  efficiency"  in 
national  standard  .5.  particularly  in  the 
use  of  the  term   "encouraging'   relative 
to  efficient  utilization. 

Response  NMFS  agrees  that  the  word 
"encouraging  '  should  be  replaced  with 
"considering."  to  make  this  standard 
consistent  with  the  intent  of  Congress; 


§600  330(b)(1)  has  been  revised 
accordingly  The  reference  to  limited 
access  systems  is  only  an  example  of  a 
program  that  may  contribute  to 
efficiency  No  statements  or  references 
are  made  that  limited  access  is  a 
preferred  alternative  to  increase 
efficiency. 

Comment  2  One  commenter  stated 
that  the  use  of  the  phrase    least  cost  to 
society"  in  the  national  standard  5 
guideline  is  inappropriate,  because 
achieving  long-term  benefits  may 
require  costs  that  are  greater  than  the 
least  available, 

Response.  The  use  of  this  phrase  is 
similar  to  its  use  in  the  national 
standard  7  guideline,  vkhich  refers  to 
minimizing  costs.  The  phrase  does  not 
mandate  that  the  alternative  with  the 
lowest  cost  be  selected   Rather,  it  is 
meant  to  provide  guidance  that  efficient 
utilization  of  resources  is  a  way  to 
achieve  benefits  for  the  Nation,  while 
limiting  the  costs  to  society  .Analysis  of 
alternative  management  measures, 
including  those  that  would  offer  greater 
efficiency  are  expected  to  estimate  the 
relative  benefits  and  costs  of  those 
measures. 

National  Standard  7 

Comment  1   One  commenter 
suggested  that  the  Councils  should  be 
required  to  prepare  an  FMP  for  any 
fishery  that  has  recreational  and  or 
commercial  catch 

Response  The  .Magnuson-Stevens  .^ct 
did  not  impose  such  a  requirement  The 
national  standard  guidelines  do  not 
excuse  the  Councils  from  developing 
FMPs  that  are  necessary  or  appropnate. 
The  guidelines  prior  to  the  SF.\  stated 
that  an  VKiP  should  be  prepared  oni\-  for 
fisheries  in  need  of  management   NMFS 
believes  no  change  is  necessary-,  because 
requiring  an  FMP  for  every  fisherv 
could  redirect  critical  funds  needed  for 
resource  surveys,  data  collection,  data 
or  impact  analyses,  or  other  essential 
activities,  but  result  in  little  or  no 
incremental  benefit  to  the  Nation. 

National  Standard  8 

Comment  1.  (Dne  commenter  stated 
that  the  definition  of  "fishing 
communities'  needs  to  be  amended  to 
include  all  components  of  the 
recreational  industry 

Response.  No  change  was  made.  The 
definition  of  "fishing  community"  in 
the  guidehnes  aLf-eady  includes 
recreational  fishing  or  directly  related 
fisheries-dependent  ser%ices  and 
industries 

Comment  2  One  comm.enter  stated 
that  "sustained  participation"  referred 
to  in  this  standard  does  not  guarantee 
any  specific  rights,  practices,  or  access 


to  a  specific  fishery'.  Two  other 
commenters  stated  that  the  intent  of 
Congress  in  reference  to  "sustained 
participation"  was  not  to  cause 
fishermen  to  change  gear  or  species, 
particularly  since  some  communities  are 
dependent  on  specific  gears  and/or 
fisheries. 

Response.  No  change  was  made. 
"Sustained  participation"  means 
continued  access  to  the  fishery  within 
the  constraints  of  the  condition  of  the 
resource.  This  standard  requires  that  the 
importance  of  fishery  resources  to  a 
community  be  taken  into  account  in 
conservation  and  management 
measures;  however,  the  long-term 
conservation  and/or  rebuilding  of  stocks 
may  require  limits  on  particular  gears 
and  the  harvest  of  specific  stocks 

Comment  3.  One  commenter  stated 
that  proposed  §  600.345(b)(2)  captures 
the  intent  of  Congress  that  this  standard 
does  not  allocate  resources  to  particular 
communities,  while  §  600.345(c)(3)  has 
implicitly  allocative  language  in  its 
focus  on  "levels  of  dependence  on  and 
engagement  in"  the  fishery 

Response.  No  change  was  made.  The 
language  in  §  600.345(c)(3)  reflects  the 
meaning  of  the  Magnuson-Stevens  Act, 
which  refers  to  communities  being 
"substantially  engaged"  and 
"substantially  dependent."  The  levels  of 
dependence  on  and  engagement  in  a 
fishery  need  to  be  ascertained  in  order 
to  identify  communities,  whether 
located  in  rural  or  metropolitan  areas. 
that  may  be  potentially  affected. 
Further,  dependence,  engagement,  and 
sustained  participation  are  not 
measured  solely  in  terms  of  the  percent 
of  fishing  activity  in  relation  to  the 
entire  economic  base  of  the  community; 
there  are  other  social,  cultural,  and 
economic  assessments  specifically 
focused  on  the  harvesting,  processing. 
and  fishery-support  industries. 

Comment  4.  One  commenter  stated 
that,  in  §  600.345(b)  and  (c).  the 
definitions  and  explanations  are  so 
broad  as  to  render  them  useless  in 
identification  of  fishing  communities. 

Response.  NMFS  disagrees  The 
guidance  reflects  the  language  and 
intent  of  Congress  to  be  inclusive  of 
fishing  communities.  The  definitions 
and  explanations  in  §  600.345(h)  and  (c) 
are  acceptable  of>erational  definitions 
for  use  by  social  scientists  and 
economists  in  undertaking  data 
gathering  and  analysis. 

Comment  5.  One  commenter  stated 
that,  in  §600.345.  all  components  of  the 
recreational  fishing  industry  in  fishing 
communities  should  be  described  and 
analyzed  in  the  same  maimer  and  depth 
as  commercial  fishery  components. 
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Response.  NMP  S  agre«t>.  The 
guidance  in  the  national  standard 
guidelines  covers  all  sectors. 

National  Standard  9 

Comment  1  Several  commenters 
stated  that  the  guidelines  as  written 
diverged  significantly  from  the  statute 
and  Congressional  intent  and  require  a 
substantial  rewriting.  One  commenter 
was  concerned  that  the  Councils  would 
not  have  to  take  action  to  amend  their 
FMPs  to  minimize  bycatch  and  would 
still  be  found  to  be  in  compliance  with 
national  standard  9 

Response.  NMFS  disagrees.  The 
Councils  and  NMFS  must  review  all 
existing  FMPs  and  all  future  FMPs  and 
FMP  amendments  for  compliance  with 
national  standard  9.  Existing  FMPs  will 
be  amended,  if  necessary,  to  ensure 
compliance  with  this  standard.  The 
Councils  are  required  to  re-examine  the 
conservation  and  management  measures 
contained  in  their  FMPs  for  ways  to 
reduce  bycatch  below  current  levels.  In 
addition,  the  Councils  must  revisit  the 
measures  periodically  to  ensure  that 
bycatch  is  reduced  as  much  as 
practicable.  No  change  in  the  guidelines 
is  necessary 

Comment  2  Several  commenters 
stated  that  the  SFA  sent  a  very  clear 
message  that  bycatch  is  a  serious 
problem  and  that  the  Councils  are 
required  not  to  study  the  problem,  as 
suggested  in  the  proposed  guidelines, 
but  to  amend  FMPs  to  include  measures 
to  "minimize  bycatch  and  to  minimize 
the  mortality  of  such  bycatch  that 
cannot  be  avoided." 

Response  NMFS  agrees  that  bycatch 
is  a  problem  in  many  of  the  Nation's 
fisheries.  The  amendments  to  the 
Magnuson-Stevens  Act  require  that 
conservation  and  management  measures 
minimize  bycatch  to  the  extent 
practicable  and.  to  the  extent  bycatch 
cannot  be  avoided,  minimize  the 
mortality  of  such  bycatch.  The 
requirement  is  clearly  not  discretionary. 
NMFS  disagrees  that  the  guidelines  only 
require  the  Councils  to  study  the 
bycatch  problem;  the  Councils  must 
take  action  to  minimize  bycatch  and 
bycatch  mortality  to  the  extent 
practicable.  No  change  in  the  guideline 
is  necessary  (also  see  the  response  to 
comment  1  under  national  standard  9). 

Comment  3.  Several  commenters 
observed  that  national  standard  9 
recognizes  bycatch  as  an  integral 
component  of  the  total  fishery,  with 
biological  if  not  economic  value.  The 
commenter  stated  that  this  national 
standard  encourages  the  redeployment, 
or  perhaps  the  elimination,  of 
destructive,  non-selective  gears. 


Response  NMFS  agrees.  The  Councils 
have  a  range  of  options  available  to 
them  to  satisfy  the  requirements  of 
national  standard  9;  the  commenter 
mentioned  only  two  of  the  options 
available.  However,  the  legislative 
history  of  the  SFA  includes  a  floor 
statement  by  Congressman  Young  that 
"it  is  not  the  intent  of  Congress  that  the 
(Councils)  ban  a  type  of  fishing  gear  or 
a  typ>e  of  Hshing  in  order  to  comply  with 
this  standard." 

Comment  4  One  commenter  observed 
that  national  standard  9  applies  not  only 
to  commercially  valuable  species,  but 
also  to  all  finfish.  shellfish,  and 
invertebrate  sp>ecies  with  no  commercial 
value. 

Response  NMFS  agrees.  The 
definition  of  "fish"  in  the  Magnuson- 
Stevens  Act  includes  finfish.  shellfish, 
and  invertebrate  species,  and  all  other 
forms  of  manne  animal  and  plant  life 
except  marine  mammals  and  birds;  by 
extension,  bycatch  applies  to  these 
forms  of  manne  life. 

Comment  5  One  cOmmenter  stated 
that  the  guidelines  are  not  clear  on 
exactly  what  is  required  for  compliance 
with  this  national  standard  and  what 
the  consequences  would  be  of  not 
meeting  that  requirement  The 
commenter  also  suggested  that  such 
requirements  would  likely  not  be 
followed  because  they  are  too  time/staff/ 
data  intensive.  Another  commenter 
stated  that  the  guidelines  suggest  that 
measures  to  minimize  bycatch  need  not 
be  implemented  if  they  are  determined 
to  be  "inconvenient"  with  respect  to,  for 
example,  "changes  in  fishing, 
processing,  disposal,  or  marketing 
costs."  or  "changes  in  fishing  practices 
and  the  behavior  of  fishermen." 

Response  The  Secretary  is  required  to 
ensure  that  all  FMPs  are  in  compliance 
with  the  national  standards.  FMPs  or 
FMP  amendments  that  are  not  in 
compliance  will  not  be  approved. 
Inconvenience  is  not  an  excuse;  bycatch 
must  bt,  avoided  as  much  as  practicable, 
and  bycatch  mortality  must  be  reduced 
until  further  reductions  are  not 
practicable.  Adherence  to  the  national 
standards  is  not  discretionary. 

Comment  6.  One  commenter 
suggested  that,  in  the  definition  of 
bycatch  in  §  600.350(c).  NMFS  strike  the 

earenthetical  in  the  definition  of 
ycatch  and  the  phrase,  "or  that  enter 
commerce  through  sale,  barter,  or 
trade." 

Response.  The  language  in 
§  600.350(c)  is  consistent  with  the 
Magnuson-Stevens  Act;  commercial 
fishing,  as  defined  in  section  3(4). 
"means  fishing  in  which  the  fish 
harvested,  either  in  whole  or  in  part,  are 
intended  to  enter  conunerce  or  enter 


commerce  through  sale,  barter  or  trade." 
While  the  term    sale"  is  inclusive  of 
barter  and  trade,  the  phrase  has  been 
kept  in  the  guidelines  to  ensure  that 
there  is  no  ambiguity  as  to  what  is 
considered  bycatch.  NMFS  believes  the 
parenthetical  in  the  definition  of 
"bycatch"  provides  useful  clarification 
of  "harvested  in  a  fishery."  No  change 
was  made. 

Comment  7.  Several  commenters 
recommended  removing  the  definition 
of  discard  in  proposed  §  600  350(c)(2) 
because  they  believed  the  term  was 
included  by  NMFS  without  support  in 
the  Magnuson-Stevens  Act  or  its 
legislative  history  They  stated  that  the 
definition  is  in  conflict  with  the  law  and 
allows  the  continuation  of  fishing 
methods  and  practices  that  involve  great 
amounts  of  bycatch.  like  roe  stripping 
and  shark  finning 

Response  The  definition  in 
§  600.350(c)(2)  has  been  removed; 
however.  NMFS  has  retained  the 
interpretation  that  "bycatch"  includes 
the  discard  of  whole  fish — not  the 
discard  of  unwanted  parts.  Nothing  in 
the  definitions  of  "bycatch"  or 
"economic  discards  '  suggests  that  the 
discard  of  unwanted  parts  of  fish  is 
addressed  accordingly  (see  the  response 
to  comment  12  under  national  standard 
9  for  a  discussion  of  practices  such  as 
shark  finning) 

Comment  8  One  commenter 
requested  that  NMFS  add  to  the  last 
sentence  in  the  definition  of  bycatch  in 
§600  350(c)  the  words  "or  .Atlantic 
highly  migratory  species  harvested  in  a 
commercial  fishery  that  are  not 
regulatory  discards  and  that  are  tagged 
and  released  alive  under  a  scientific  tag 
and  release  program  established  by  the 
Secretary." 

Response.  NMFS  agrees  and  has 
added  the  suggested  language  to 
§  600.350(c). 

Comment  9.  A  commenter  asked 
whether  any  fish  caught  and  sold  would 
be  considered  bycatch. 

Response.  According  to  the  definition 
of  bycatch  in  the  Magnuson-Stevens 
Act.  the  sale  of  any  fish  removes  it  from 
being  considered  bycatch. 

Comment  10.  A  commenter  stated  that 
fish  that  are  ground  up  and  throwTi 
overboard  are  not  counted  as  discards. 

Response.  NMFS  disagrees  Whole 
fish  that  are  ground  up  and  thrown 
overboard  would  be  considered  bycatch. 

Comment  11   One  commenter 
suggested  that,  in  § 600.350(b).  the 
second  sentence  be  replaced  with: 
"Bycatch  can.  in  four  ways,  impede 
efforts  to  protect  marine  ecosystems, 
achieve  sustainable  fisheries  and  the 
full  benefits  that  they  provide  to  the 
Nation."  The  suggestion  was  also  made 
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that  the  following  sentence  be  added  to 
§600  350(b)    'First,  removing  unknown 
amounts  of  commercial  or  non- 
commercial biomass  as  bycatch  affects 
marine  ecosystems  in  ways  that  are 
poorly  understood  at  best  " 

Response  The  first  suggestion  was 
adopted,  because  sustainable  fisheries 
are  predicated  on  healthy  marine 
ecosystems.  In  addition,  §  600  350(bj 
was  revised  to  combine  the  concepts  of 
increased  uncertainty  concerning  total 
fishing  related  mortality  and  the  impact 
of  bycatch  on  other  uses  of  fishery 
resources 

Comment  12.  One  commenter  stated 
that  portions  of  fish  not  used  or  retained 
(e.g  .  finned  sharks)  are  incidental  catch 
(and  are  therefore  bycatch).  Other 
commenters  stated  that  sharks  could  be 
harvested  for  fins  and  discarded  without 
being  counted  as  discards 

Response  The  Magnuson-Stevens  Act 
does  not  define  incidental  catch; 
however,  it  defines    bycatch"  as  fish 
that  are  harvested  in  a  fishery,  but  that 
are  not  sold  or  kept  for  personal  use. 
The  Magnuson-Stevens  Act  does  not 
specify  that  the  entire  animal  or  plant 
must  be  sold  or  kept  for  personal  use 
This  does  not  mean,  however,  that 
wasteful  practices  should  not  be  of 
concern,  nor  that  they  may  not  be 
restncled  by  the  Councils  on  some  other 
basis.  The  issue  of  how  much  of  a  fish 
should  be  retained  is  a  utilization  issue, 
which  is  distinct  from  the  bycatch  issue. 

Comment  13  One  commenter  stated 
that  damaged  and/or  mutilated  (e.g., 
shark-bitten)  target  species  that  are 
discarded  are  bycatch 

Response.  NMFS  agrees.  Such  fish  are 
considered  bycatch  if  they  are  not  sold 
or  kept  for  personal  use. 

Comment  14  Economic  discards  of 
target  species,  such  as  tunas  during 
times  of  market  surplus,  including 
dumping  of  fish  on  land,  are  bycatch. 

Response  .NMFS  agrees  Such 
discards  are  considered  bycatch. 
Comment  15  One  commenter 
observed  that  the  Magnuson-Stevens 
.\cts  definition  of  bycatch  does  not 
mention  unobserved  fishing  mortality 
and  recommended  that  the  parenthetical 
inclusion  of  unobserved  fishing 
mortality  in  the  definition  of  bycatch  in 
§  600.350(c)  of  the  regulations  should  be 
removed. 

Response.  NMFS  disagrees.  The 
statute  does  not  limit  Council  actions 
only  to  observed  bycatch.  Unobserved 
fishing-related  mortality  is  implicitly 
included  in  the  definition  because  it 
constitutes  a  harvest  of  fish  that  are  not 
sold  or  kept  for  personal  use.  NMFS 
notes,  however,  that  there  is  little 
information  available  on  unobserved 
fishing-related  mortality  and  believes 


that  pnmar>'  emphasis  should  initially 
be  placed  on  minimizing  obser\ed 
sources  of  fishing-related  mortaht\ 

Comment  16  One  commenter  noted 
that  unobserved  fishing-related 
mortality  should  be  given  prominence 
in  the  proposed  guidehnes. 

Response.  NMFS  disagrees  Given  the 
many  sources  of  bycatch  mortality, 
N'MFS  believes  that  unobserved  fishing- 
related  mortality  is  sufficiently 
prominent  in  the  guidelines  as 
proposed. 

Comment  17  One  commenter  asked 
how  NMFS  will  ever  assign  a  poundage 
to  unobserved  mortality  and  what 
scientific  basis  will  be  used  to 
determine  unobserved  mortality. 

Response  NMFS  recognizes  that 
determining  unobserved  fishing 
mortality  will  be  extremely  difficult. 
However,  all  significant  sources  of 
fishing-related  mortality  need  to  be 
considered  when  developing 
conservation  and  management 
measures.  While  there  are  some  existing 
technologies  that  could  be  used  to 
estimate  unobserved  fishing  mortalitv 
(e.g.,  video-based  systems),  new 
methods  will  need  to  be  developed. 
This  will  involve  an  expenmental 
process,  including  rigorous  peer  reviews 
of  the  results 

Comment  18.  One  commenter  noted 
that  the  amount  of  discards  bv  the 
recreational  fishery  has  a  significant 
impact  on  fish  stocJts 

Response.  NMFS  agrees.  Discards  b\ 
recreational  anglers  are  considered  to  be 
bycatch  unless  they  are  specificallv 
exempted  in  the  Magnuson-Stevens  Act. 
All  mortality  associated  with 
recjeationally  caught  fish  must  be 
considered  in  the  determination  of  OY 
and  MSY,  this  is  addressed  in  the 
guidelines  for  national  standard  1 

Comment  19  One  commenter 
observed  that  fish  released  alive  in 
recreational  catch-and-release  and 
tagging  programs  do  die  and  should  be 
counted  as  bycatch  and  against  OY. 

Response  NMFS  agrees  that  all 
bycatch  mortality  and  mortality 
attributable  to  exempted  tagging  and 
release  programs  should  be  considered 
in  determination  of  OY  As  noted  in  the 
response  to  comment  25  under  national 
standard  9,  the  Magnuson-Stevens  Act 
exempts  only  .Atlantic  highly  migratory 
species  harvested  in  a  tag-and-release 
program  established  by  the  Secretary. 
This  is  further  addressed  in  the 
guidelines  to  national  standard  1. 

Comment  20  One  commenter  stated 
that  the  SFA  specifically  excludes 
recreational  catches  from  the 
requirements  for  bycatch  reduction  and 
avoidance.  The  commenter  felt  that  a 
specific  reference  to  the  value  of  catch- 


and-release  fisheries  under  the 
guidehnes  to  national  standard  9  would 
be  useful 

Response.  NMFS  disagrees.  Fish 
caught  and  released  alive  under  an 
approved  catch-and-release  fishery 
management  program  are  exempt  from 
being  considered  bycatch  under  section 
3(2)  of  the  Magnuson-Stevens  Act  (see 
also  the  response  to  comment  21  under 
national  standard  9).  Management 
regulations  (eg  .  minimum  size  limits 
and  bag  limits)  that  result  in  the  release 
of  fish  by  recreational  anglers  are  not 
considered  catch-and-release  programs 
and,  therefore,  such  catches  are 
considered  to  be  bycatch,  even  though 
the  fish  are  released  alive.  Increased 
efforts  to  release  rtHreationally  caught 
fish  in  healthy  condition  may  partially 
satisfy  the  requirement  in  national 
standard  9  that  mortafity  of  bycatch  that 
cannot  be  avoided  be  minimized  to  the 
extent  practicable. 

Comment  21.  One  commenter  asked 
what  is  meant  by  the  exclusion  of  "fish 
released  alive  under  a  recreational 
catch-and-reiease  fishery"  under  the 
bycatch  definition. 

Response  A  definition  of  the  term 
"catch-and-release  fisher>  management 
program"  has  been  added  to  Section 
600  350(cl  as  follows  e  i:atch-and- 
re lease  fishery  management  program  is 
one  in  which  the  retention  of  a 
particular  species  is  prohibited.  In  such 
a  program,  those  fish  released  alive 
would  not  be  t  onsiderec  bycatch. 

Comment  22  One  commenter  stated 
that  highly  migratory  species  in  a 
commerf:ial  fisherv  managed  by  the 
Secretar>  that  are  tagged  and  released 
alive  in  the  .^^tlantic  are  not  considered 
bycatch  The  same  commenter  asked 
whether  the  provision  also  extended  to 
Pacific  highly  migratory  species 
managed  by  the  Western  Pacific 
Council,  and  if  not,  why  not? 

Response.  NMFS  agrees  that  the 
Magnuson-Stevens  Act  specifically 
exempted  fish  caught  in  highly 
migratory  species  tag-and-release 
programs  in  the  Atlantic  from  being 
considered  bycatch.  This  exemption 
was  not  extended  in  the  SFA  to  Pacific 
highly  migratory  programs.  Therefore, 
fish  tagged  and  released  in  highly 
migratory  species  tag-and-release 
programs  in  the  Pacific  are  considered 
bycatch. 

Comment  23.  One  commenter  stated 
that  definitions  of  bycatch  as  "catch 
which  is  not  retained  or  utilized"  and 
incidental  catch  as  'catch  which  is 
retained  in  whole  or  part  but  not 
necessarily  targeted,"  as  adopted  by  the 
Western  Pacific  Fishery  Management 
Council,  are  not  consistent  with  the 
Magnuson-Stevens  Act  or  with  the 
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proposed  national  standard  9 
guidelines. 

Response.  The  Western  Pacific 
Council's  definition  of  "bycatch," 
though  not  identical,  is  not  inconsistent 
with  the  new  definition  in  the 
Magnuson-Stevens  Act.  The  definition 
of  "incidental  catch"  is  not  inconsistent 
with  anything  in  the  Act  or  the 
guidelines. 

Comment  24.  Several  commenters 
disagreed  with  the  following  statement 
in  the  preamble  to  the  proposed 
guideline:  "Bycatch  can  be  decreased 
either  by  decreasing  the  catch  of  fish 
that  would  be  discarded  or  by  retaining 
fish  that  would  otherwise  be 
discarded."  They  also  stated  that 
avoidance  should  take  precedence  over 
retention  and  that  retention  of  bycatch 
fails  both  tiers  of  national  standard  9  in 
that  it  neither  avoids  nor  minimizes  it. 

Response  NMFS  agrees  that  pnority 
must  first  be  given  to  avoidmg  bycatch 
to  the  extent  possible  To  the  extent  that 
it  is  not  possible,  priority  must  then  be 
given  to  minimizing  bycatch  mortality. 
Any  proposed  conservation  and 
management  measure  that  does  not  give 
first  priority  to  avoiding  the  capture  of 
bycatch  species  must  be  supported  by 
appropriate  analyses,  including 
determination  of  the  net  benefits  to  the 
Nation.  Section  600.350(d)  introductory 
text  has  been  revised  accordingly 
Sections  313(il  and  405(d)(3|  of  the 
Magnuson-Stevens  Act  suggest  that 
retention  and  utilization  are  viable 
solutions  to  some  bycatch  problems. 

Comment  25.  Several  commenters 
stated  that  the  proposed  rule  would 
malie  national  standard  9  a 
discretionary  option  for  the  Councils  by 
using  the  word  "should"  at  the  end  of 
§600  350(d)  The  commenters  believed 
the  proposed  guidelines  fail  to  require 
any  Council  to  select  and  implement 
measures  to  minimize  bycatch. 

Response  The  requirements  of  the 
Magnuson-Stevens  Act  are  not 
discretionary.  The  Councils  must 
consider  the  requirements  in 
§  600.350(d)  when  evaluating 
conservation  and  management  measures 
relative  to  the  national  standards.  To 
ensure  that  this  point  is  made,  the  word 
"should"  in  § 600.350(d)  introductory 
text  has  been  changed  to  "must"  to 
emphasize  the  mandatory  nature  of 
Council  actions  under  this  national 
standard. 

Comment  26.  One  commenter  stated 
that  the  proposed  language  for  national 
standard  9  neglected  to  include  "to  the 
extent  practicable"  when  discussing 
reduction  of  mortality  of  bycatch  that 
cannot  be  avoided  The  commenter 
stated  that  Congress  explicitly 
recognized  that  the  costs  of  reducing 


bycatch  at  some  level  outweigh  the 
benefits,  and  that  the  Magnuson-Stevens 
Act  does  not  demand  that  bycatch  be 
decreased  to  the  point  of  technical 
feasibility,  just  to  the  point  that  it  still 
makes  sense  to  reduce  it. 

Response.  NMFS  agrees;  the 
guidelines  already  contain  the  language 
suggested  For  the  purposes  of  this 
national  standard,  the  term 
"practicable"  is  not  synonymous  with 
the  term  "possible."  because  not  all 
reductions  that  are  possible  are 
practicable.  NMFS  recognizes  that  in 
some  fisheries  it  may  not  be  practicable 
to  eliminate  all  bycatch  and  bycatch 
mortality 

Comment  27  One  commenter  stated 
that,  as  stocks  approach  overfished 
conditions  or  are  below  their  optimum 
levels,  harvests  (including  bycatch) 
should  be  limited  to  well  below  the 
threshold  at  which  there  is  a  risk  of 
precipitating  or  contributing  to  a 
decline. 

Response.  NMFS  agrees.  Bycatch 
mortality  is  a  component  of  total  fishing 
mortality  and  must  be  incorporated  into 
stock  assessments  To  the  extent  that 
stock  assessments  include  information 
on  the  types  and  magnitude  of  bycatch, 
total  allowable  catch  determinations 
will  reflect  that  information 

Comment  28.  Several  commenters 
stated  that  the  guidelines  ought  to  point 
out  specifically  that  economics  cannot 
justify  bycatch  that  has  a  negative 
impact  on  the  health  of  any  stock  in  a 
multispecies  fishery. 

Response.  NMFS  agrees  The  primary 
responsibility  of  the  Councils  is  to 
develop  conservation  and  management 
measures  that,  to  the  extent  practicable, 
minimize  the  capture  of  bycatch  species 
and  that,  to  the  extent  bycatch  cannot  be 
avoided,  minimize  the  mortality  of  such 
bycatch.  The  economic  consequences  of 
dealing  with  bycatch  is  one  of  the 
factors  that  determines  the  extent  to 
which  it  IS  practicable  to  reduce  bycatch 
or  bycatch  mortality  in  a  particular 
fishery  The  determination  must  be 
based  on  the  net  benefits  to  the  Nation 
resulting  from  particular  management 
measures  Language  has  been  added  to 
§600  350(d)  introductory  text  to 
indicate  that  the  net  benefits  to  the 
Nation  include,  but  are  not  limited  to. 
negative  impacts  on  affected  stocks; 
incomes  accruing  to  participants  in 
directed  fisheries  in  both  the  short  and 
long  term;  incomes  accruing  to 
participants  in  fisheries  that  target  the 
bycatch  species;  environmental 
consequences;  non-use  values  of 
bycatch  species,  which  include  non- 
consumptive  uses  of  bycatch  species 
and  existence  values,  as  well  as 


riM  reational  values;  and  impacts  on 
other  marine  organisms. 

Comment  29.  One  commenter 
believed  that,  by  allowing  the  Councils 
to  prioritize  their  actions  to  address 
bycatch.  NMFS  would  effe<,-tivelv  (and 
unfairly)  penalize  those  fisheries  that 
have  voluntarily  collected  and 
submitted  bvcatch  data  The  commenter 
felt  that  bycatch  redu(  tioii  should  be 
done  in  a  coordinated  fashion,  involving 
all  harvesters. 

Response.  NMFS  disagrees  with  the 
first  part  of  the  comment  The  collection 
of  such  data  was  voluntarily  initiated  by 
the  fishing  industry  bet,ause  it  was 
recognized  that  bycatch  is  a  problem 
that  must  be  dealt  with,  the  fishing 
industry  is  to  be  commended  for  taking 
initiative  in  dealing  with  bycatch  The 
guidelines  specifically  list  artivities  that 
the  Councils  must  undertake  to  satisfy 
the  requirements  of  this  national 
standard   No  fishery  is  exempt  from  the 
requirements.  However,  for  practical 
reasons,  the  Councils  will  have  to 
determine  their  priorities  for 
development  of  management  actions 
and  the  basis  for  setting  those  priorities. 

Comment  30  One  commenter  stated 
that  non-selective,  destructive  gear — 
sp>ecificallv  longlines,  gillnets,  and 
trawls — ought  to  be  specifically 
mentioned  in  the  section  on  bycatch  as 
gear  to  which  special  attention  ought  to 
be  paid  in  the  development  of  any 
fishery  management  measures 

Response  NMFS  disagrees  The 
Councils  will  need  to  prioritize  their 
actions,  not  onlv  with  respect  to  various 
fisheries,  but  also  to  vanous  gears  The 
Councils  will  need  to  determine,  during 
the  development  of  fishery  management 
measures,  which  gears  to  allow  and 
which  ones  need  spe<  lai  attention   No 
change  in  the  guidelines  is  necessary. 

Comment  31   .Several  commenters 
suggested  that  SAFE  reports  are 
important  tools  in  minimizing  bycatch 
and  that  a  requirement  be  added  that 
information  on  the  amount  and  type  of 
bycatch  be  summarized  in  the  SAFE 
report. 

Response.  NMFS  agrees  and  has 
added  appropriate  language  to 
§  600.350(d)(2).  NMFS  notes  that 
§600.315(e)(l)(ii)ofthe  guidelines  for 
national  standard  2  already  contains 
this  requirement. 

Comment  32.  Several  commenters 
stated  that  the  list  of  factors  in 
§  600.350(b)(3)  is  comprehensive  and 
invites  the  Councils  to  use  those  fadors 
as  loopholes  to  avoid  taking  action. 
Commenters  questioned  why  such  a 
comprehensive  Ust  is  needed  for  this 
standard  and  none  of  the  others. 

Response.  NMFS  disagrees  The  lack 
of  complete  and  perfect  information  is 
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not  an  excuse  for  not  taking  action 
Uncertainty  concerning  the  desirable 
and  undesirable  effects  of  minimizing 
bycatch  and  bycatch  mortality  should  be 
dealt  with  similarly.  (See  also  the 
response  to  comment  35  under  national 
standard  9). 

Comment  33  One  commenter  stated 
that  there  are  no  criteria  or  methods  for 
establishing  criteria  for  determining 
how  much  bycatch  is  too  much. 

Response  NMFS  disagrees.  Section 
600.350(d)(3)  provides  a  list  of  criteria 
for  evaluating  the  impacts  of  bycatch. 
Each  Council  must  determine  how 
much  bvcatch  is  too  much  by  balancing 
the  various  factors  that  will  maximize 
the  net  benefits  to  the  Nation  (see  also 
the  response  to  comment  24  under 
national  standard  9)  Language  that 
includes  the  maximization  of  net 
benefits  to  the  Nation  has  been  added  to 
§ 600.350(d)(3)  The  legislative  history 
of  the  SFA  includes  the  following  floor 
statement  bv  Congressman  '^'oung 
"'Practicable'  requires  an  analysis  of  the 
cost  of  imposing  a  management  action; 
the  Congress  does  not  intend  to 
...impose  costs  on  fishermen  and 
processors  that  cannot  be  reasonably 
met." 

Comment  34  Several  commenters 
stated  that  Councils  should  prioritize 
their  actions  to  address  those  fisheries 
that  have  not  only  the  greatest  bycatch 
rate,  but  also  the  greatest  amount  of 
bycatch 

Response.  NMFS  agrees  that  the 
Councils  will  need  to  prioritize  their 
actions  to  address  those  fisheries  where 
actions  to  reduce  bycatch  can  have  the 
greatest  impaci  Each  Council  will  have 
to  determine  the  basis  for  setting  its 
priorities 

Comment  35.  One  commenter  stated 
that  the  final  rule  must  clearly  reflect 
that  Councils  are  not  constrained  from 
acting  when  faced  with  uncertainty 
surrounding  one  or  several  items 
included  in  §600  350(d)(3j. 

Response.  NMFS  agrees.  The  Councils 
must  take  action  to  ensure  the 
sustainabihty  of  the  Nation's  marine 
fishery  resources.  National  standard  2 
specificallv  requires  that  conservation 
and  management  measures  be  based  on 
the  best  scientific  information  available. 
Where  there  is  uncertainty  surrounding 
any  of  the  items  in  §  600, 350(d)(3). 
Councils  should  adhere  to  the 
precautionary  approach  stated  in  the 
Food  and  Agriculture  Organization  of 
the  United  Nations  (FAO)  Code  of 
Conduct  for  Responsible  Fisheries 
(Article  6.5)  The  Code  specifically 
states,  "The  absence  of  adequate 
scientific  information  should  not  be 
used  as  a  reason  for  postponing  or 
failing  to  take  measures  to  conserve 


target  species,  associated  or  dependent 
species  and  non-target  species  and  their 
environment  '  Language  to  that  effect 
has  been  added  to  §  600.350(d)(3) 

Comment  36  Several  commenters 
noted  that  requirements  to  implement 
monitoring  programs  m  FMPs  may 
prevent  approval  Such  requirements 
could  be  an  administrative  burden  for 
the  Councils  and  be  very  costly  to 
implement. 

response  NMFS  disagrees.  Section 
303(a)(ll)  of  the  Magnuson-Stevens  Act 
specifically  requires  the  Councils  to 
establish,  for  each  fishery,  a 
"standardized  reporting  methodology  to 
assess  the  amount  and  type  of  bycatch 
occurring  in  the  fishery   "  The  statute 
makes  no  allowance  for  the  financial  or 
administrative  burden  of  establishing 
such  reporting  programs  It  is  clear  that, 
in  order  to  be  able  to  assess  the  amount 
and  type  of  bycatch  occurring  in  various 
fisheries,  monitonng  programs  must  be 
established. 

Comment  37.  One  commenter  stated 
that  data  collection  from  all  fishermen 
must  be  made  a  high  pnority 

Response  NfvlFS  agrees  and  notes 
that  the  uncertainty  surrounding 
estimates  of  the  types  and  amounts  of 
bycatch  cannot  be  reduced  without  the 
cooperation  and  involvement  of  all 
components  of  the  fisheries. 

National  Standard  10 

Nine  commenters  commented 
specifically  on  national  standard  10.  All 
were  positive  and  most  substantive 
comments  were  directed  at  m.akmg  the 
standard  more  restrictive  Several 
commenters  gave  unqualified  support  to 
the  standard  One  commenter  urged  that 
NMFS  work  aggressively  with  the 
Councils  "to  ensure  that  safety  is 
constantly  considered  in  fishery 
management," 

Comment  1:  One  commenter  noted 
that  no  criteria  were  provided  for  the 
phrase  "to  the  extent  practicable  "  in 
national  standard  10,  as  were  provided 
for  iiational  standard  9 

Response:  NMFS  disagrees.  Section 
600.355rb)(2)  directly  addresses  these 
concerns. 

Comment  2.  One  commenter  noted 
"while  it  is  stated  clearly  in  the  opening 
paragraph  of  the  regulatory  text 
{§600.355fb){lj)  that  this  standard  [isj 
not  meant  to  give  preference  to  one 
method  of  managing  a  fishery  over 
another,'  the  suggested  mitigation 
management  measures  are  replete  with 
inappropriate  implicit  endorsement  of 
ITQs  (individual  iransferrabie  quotas) 
that  directly  undermine  that  provision." 
These  references  include  "limiting  the 
number  of  participants  in  the  fishery." 
"spreading  effort  over  time  and  area,' 


and  "implementing  management 
measures  that  reduce  the  race  for  fish." 

Response:  The  mitigation  measures  do 
not  necessarily  endorse  ITQs.  While 
ITQs  may  be  one  way  to  solve  some 
problems  with  safety  of  life  at  sea  and 
reduce  the  "race  for  fish."  they  are  not 
the  only  way.  Vessel/license  limitation 
systems  have  been  and  are  being 
adopted  without  ITQs,  such  as  in  the 
Alaska  crab  and  groundfish  fisheries  In 
New  England,  the  use  of  "days  at  sea" 
has  spread  effort  over  time  and  area 
without  creating  a  "race  for  fish."  The 
term  "race  for  fish"  was  used  in  the 
discussion  of  the  bill  that  became  the 
SFA,  to  describe  the  intensive  fisheries 
that  have  developed  at  the  expense  of 
safety.  As  a  primary  reason  for  the 
establishment  of  this  national  standard, 
N^FS  beheves  the  term  captures  the 
intent  of  Congress  and  the  legislation. 

Comment  3:  One  commenter 
recommended  that  the  national  standard 
10  guidelines  require  that  Councils 
establish  mandatory,  standardized, 
accurate,  and  complete  injury  reporting 
reouirements. 

Response:  NMFS  agrees  in  part. 
Domestic  fishing  vessels  are  already 
required  to  report  this  information  to 
the  U.S.  Coast  Guard  (USCG)  under 
provisions  at  46  CFR  parts  4  and  28. 
This  information  can  be  made  available 
through  the  USCG,  and  reports 
compared  against  vessels  participating 
in  the  fisheries.  Guidance  on  contents  of 
SAFE  reports  at  §  600.315(e)(l)(ii)  has 
been  revised  to  include  consideration  of 
safety  issues. 

Comment  4:  One  commenter 
recommended  that  the  statement  "This 
standard  is  not  meant  to  give  preference 
to  one  method  of  managing  a  fishery 
over  another,  "  should  be  deleted  or 
replaced  by,  "While  this  standard  is  not 
meant  to  give  preference  to  one  method 
of  managing  a  fishery  over  another,  it 
should  be  considered  a  significant  factor 
in  allocation  and  other  management 
decisions  and  the  (Doimcil  should 
provide  rational  justification  why  the 
safest  method  is  not  being  used." 
Common  sense  would  dictate  that  the 
safer  management  regime  be  used. 

Response:  NMFS  disagrees  and 
believes  the  guidance,  as  proposed,  is 
accurate. 

Comment  5:  One  commenter 
recommended  that  the  term  "safety  of 
human  life  at  sea  '  should  be  modified 
to  read  "safety  of  human  hfe  and  limb 
at  sea"  to  emphasis  reduction  in  injuries 
as  well  as  loss  of  life. 

Response:  NMFS  considers  the  term 

"safety  of  human  life  at  sea"  to  include 

not  only  safety  of  life,  but  safety  of  limb 

and  the  general  operating  environment, 

as  well,  to  the  extent  that  fishery 
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maitagemtirit  ii)Hd$ur«»  iii 
safety.  The  discussion  of  i:. 
§  600.355(b)(3)  has  been  revised  to 
reflect  this  point. 

Comment  6:  One  commenter 
recommended  that  this  standard  require 
that  an  FMP  specify  qualincations  for 
individuals  who  are  responsible  for 
maintaining  and  controlling  the  stability 
of  a  fishing  or  fish  processing  vessel. 

Response:  Such  a  requirement  is 
outside  the  scope  of  this  rulemaking. 
Other  than  requiring  employment  and 
income  information,  neither  NMFS  nor 
the  Councils  have  specified  individual 
qualifications  for  fishermen.  Individual 
professional  qualifications  for  the 
master  and  crew  come  under  the 
authority  of  the  USCC.  as  specified  by 
the  Commercial  Fishing  Industry  Vessel 
Safety  Act.  NMFS  does  have  the 
authority  to  require  permits  of  fishing 
vessel  operators  under  the  Magnuson- 
Stevens  Act,  section  303(b)(1)(B). 

Comment  7-  One  commenter 
recommended  that  this  standard 
consider  more  than  the  stability  of  the 
vessel  and  include  safety  of  machinery 
and  processing  equipment,  us  well. 
FMPs  should  require  processing  vessels 
to  meet  and  maintain  safety  standards 
developed  in  consultation  with  the 
Department  of  Labor's  Occupational 
Safety  and  Health  Administration 
(OSHA)  as  a  condition  of  participation 
in  the  fishery. 

Response:  Onboard  safety  concerns,  to 
the  extent  they  are  caused  by  fishery 
management  measures,  are  addressed  by 
the  guidelines  at  §  600.355(c)(2).  As 
noted  in  the  comment,  the  USCC  and 
OSHA  have  the  primary  responsibility 
for  machinery  and  processing  safety  on 
board  fishing  vessels.  Vessels  are 
already  required  to  comply  with  those 
standards:  additional  FMP  requirements 
would  therefore  be  redundant. 

Comment  8:  One  commenter  stated 
that  H00.355(c)(3)  does  not  direct  the 
creation  of  a  mechanism  for  fisheries  to 
be  closed  due  to  adverse  weather 
conditions. 

Response-  While  a  mechanism  to 
close,  delay  the  opening  of,  or  otherwise 
halt  the  fishery  during  adverse  weather 
can  improve  safety.  NMFS  does  not 
consider  such  a  mechanism  mandatory. 
Rather,  it  is  one  mitigation  measure 
available  to  the  Council,  as  noted  in 
§  600.355(e)(1). 

Comment  9:  One  commenter 
recommended  that  OSHA.  the  National 
Institute  of  Occupational  Safety  and 
Health,  and  the  National  Transportation 
Safety  Board  be  consulted  for  vessel 
safety,  in  addition  to  the  USCC. 

Response:  NMFS  does  not  believe  that 
requiring  consultations  with  all  these 
agencies  is  necessary  at  this  time.  These 


s  are  outstanding  sources  ol 
ilion  on  specific  issues,  and 
consultation  with  one  or  more  of  them 
may  be  appropriate  in  certain 
circumstances.  However,  routine 
consultation  with  these  agencies  is  not 
necessary  and  would  become 
burdensome  to  the  Councils  and  to  the 
agencies  involved.  NMFS  encourages 
the  Councils  to  use  these  and  other 
groups,  including  industry  groups,  in 
formulating  safer  management 
measures. 

Comment  lO  One  commenter 
recommended  that  a  risk  analysis  be 
conducted  for  future  amendments  that 
include  allocations  between  gear  types, 
inshore-offshore  processing  allocations, 
seasonal  openings,  area  openings  or 
closures,  and  possibly  others. 

Response:  NMFS  does  not  believe  that 
requiring  a  specific  safety  risk  analysis 
for  all  these  actions  is  necessary  at  this 
time  While  a  risk  analysis  may  be 
appropriate  in  situations  where  there 
are  a  number  of  alternatives  whose 
effects  on  safety  are  not  clear,  in  others, 
the  alternatives  may  be  constrained  by 
other  national  standard  or  legal 
restrictions,  or  their  effects  are  very 
clear  and  a  risk  analysis  is  unnecessary. 
NMFS  prefers  to  allow  each  Council  to 
conduct  a  risk  analysis  at  its  option, 
based  on  consultations  with  the  USCC 
and  the  fishing  industry. 

Classification 

OMB  has  determined  this  rule  to  be 
economically  significant  under  E.O. 
12866  because  this  rule  provides 
guidance  on  implementing  statutory 
changes  that  may  have  large  economic 
impacts  on  specific  sectors  of  the 
economy.  Each  amendment  to  an 
existing  FMP  and  all  new  FMPs  will 
include  detailed  analyses  of  the  benefits 
and  costs  of  the  management  programs 
under  consideration  to  ensure 
compliance  with  E.O.  12866. 

In  addition.  OMB  has  determined  this 
rule  to  be  "major"  under  the  Small 
Business  Regulatory  Enforcement  and 
Fairness  Act  Congressional  Review 
provision  (5  U.S.C.  801  et  seq] 
Pursuant  to  authority  at  5  U.S.C.  808(1). 
this  major  rule  conducting  a  regulatory 
program  for  commercial  and 
recreational  activities  related  to  fishing 
will  be  effective  June  1.  1998. 

The  main  purpose  of  these  guidelines, 
in  carrying  out  the  1996  amendments  to 
the  Magnuson-Stevens  Act.  is  to  reduce 
overfishing  immediately,  rebuild 
overfished  stocks  within  a  set 
timeframe,  and  prevent  by  catch  and 
reduce  mortality  of  unavoidable  bycatch 
to  the  maximum  extent  possible.  The 
effects  of  these  guidelines  can  only  be 
described  qualitatively:  quantified  and 


monetized  estimates  of  benefits,  costs 
and  other  efTects  cannot  be  developed 
until  specific  regulatory  actions  are 
indentified  and  proposed.  Changes  in 
employment,  regional  economic 
development,  and  a  variety  of 
distributional  concerns  are  examples  of 
the  important  effects  not  otherwise 
captured  in  estimates  of  social  costs  and 
benefits 

Producers  will  bear  costs 
implementing  programs  and  regulations 
developed  under  these  guidelines  to 
restore  fisheries  stocks.  These  costs  will 
take  a  variety  of  forms,  such  as 
mandatory  investments  in  new  fishing 
gear  to  reduce  bycatch:  restrictions  on 
the  level  of  fishing  effort,  which  raise 
average  costs:  and  other  measures 
intended  to  reduce  the  quantity  of  fish 
harvested.  Consumers  also  will  bear 
costs,  primarily  in  the  form  of  lost 
consumers'  surplus  resulting  from 
reduced  market  supply  and  concomitant 
higher  prices  These  costs  will  rise  to 
the  extent  that  consumer  tastes  continue 
to  evolve  toward  greater  preference  for 
fish  and  shellfish  over  other  foods 

Once  fisheries  stocks  have  recovered, 
producers  will  gain  benefits  m  the  form 
of  reduced  costs  of  production. 
Consumers  also  will  benefit  to  the 
extent  that  restored  stocks  permit 
increases  in  the  allowable  harvest 
compatible  with  sustainable  vield. 
Summed  over  ail  fisheries  in  the 
exclusive  economic  zone  over  the  long 
term,  the  potential  increase  in  net 
revenues  is  estimated  at  $2.9  billion 
annually.  Social  benefits  will  equal  the 
fraction  of  this  amount  remaining  after 
all  costs  are  deducted 

In  the  short-run.  fishenes 
employment  will  likely  fall  as  producers 
adapt  to  rules  and  restrictions 
undertaken  to  restore  long-term 
sustainability  These  job  losses  will  be 
at  least  partially  offset  by  increases  in 
employment  elsewhere  Once  fisheries 
stocks  have  recovered,  however. 
fisheries  employment  could  increase  by 
up  to  300.000  jobs  over  present 
employTnent  levels.  As  in  the  case  of 
short-term  job  losses,  these  employment 
gains  will  be  at  least  partially  offset  by 
reductions  in  jobs  elsewhere  Changes 
in  employment  do  not  translate  directly 
into  benefits  or  costs,  however,  and 
must  be  evaluated  instead  as  a  separate 
class  of  effects  resulting  from  individual 
rules  and  regulations  promulcated 
pursuant  to  this  guidance. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  This  rule  adds 
to  and  updates  the  national  standards 
and  accompanying  explanatory  and 
interpretive  language  to  implement 
statutory  provisions  of  the  SFA.  The 
SFA's  amendments  to  the  national 
standards  make  it  necessary  for  the 
Councils  to  examine  their  existing  FMPs 
and  all  future  proposed  management 
measures  to  ensure  that  they  comply 
with  the  national  standards;  FMPs 
found  out  of  compliance  will  need  to  be 
amended.  These  guidelines  are  intended 
to  provide  direction  and  elaboration  on 
compliance  with  the  national  standards 
and.  in  themselves,  do  not  have  the 
force  of  law  Should  Councils  propose 
regulations  as  a  result  of  the  SFA,  those 
actions  may  affect  small  entities  and 
could  be  subject  to  the  requirement  to 
prepare  a  Regulator^'  Flexibility 
Analysis  at  the  time  they  are  proposed 
Any  future  effects  on  small  entities  that 
may  ultimately  result  from  amendments 
to  FMPs  to  bring  them  into  compliance 
with  the  Magnu.son-Stevens  Act  would 
be  spjeculative  at  this  time.  One 
comment  was  received  regarding  this 
detennination;  the  commenter  believed 
that  the  impacts  of  these  guidelines 
.  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  However,  as  explained  in  the 
response  to  general  comment  8  above, 
NMFS  believes  that,  while  significant 
impacts  could  result  from  future 
management  actions,  the  guidelines 
themselves  have  no  such  effect. 
Furthermore,  NMFS  has  no  basis  upon 
which  to  assess,  at  this  time,  the 
impacrts  of  regulations  that  may  result 
from  these  revisions  to  the  guidelines, 
except  in  the  broadest  sense  .^s  a  result. 
a  Regulatory  Flexibility  Analysis  for  this 
rule  was  not  prepared 

List  of  Subjects  in  50  CFR  Part  600 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Fisheries,  Fishing,  Fishing 
vessels.  Foreign  relations. 
Intergovernmental  relations.  National 
Oceanic  and  Atmospheric 
Administration,  Penalties.  Reporting 
and  recordkeeping  requirements. 
Statistics. 

Rolland  A.  Schmitten 
Assiiitant  Administmlorfor Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  .50  CFR  part  600  is  amended 
as  follows: 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows; 


Authority:  5  L'  S.C  561  and  16  U.S.C  1801 
et  Sfq 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above 

3  In  ^600  305,  paragraph  (c)(13)  is 
removed  and  the  second  and  third 
sentences  of  paragraph  (aKZ).  the  last 
sentence  of  paragraph  (a)(3),  and 
paragraphs  (c)(1),  (c)(3).  (c)(ll).  and 
(c)(12]  are  revised  to  read  as  follows: 

§600.305    General. 

(a)  •  *  • 

(2)  *  *  *  The  Secretary'  will  determine 
whether  the  proposed  management 
objectives  and  measures  are  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson-Stevens 
Act,  and  other  applicable  law  The 
Secretary  has  an  obligation  under 
section  301(b)  of  the  Magnuson-Stevens 
Act  to  inform  the  Councils  of  the 
Secretar>''s  interpretation  of  the  nationa: 
standards  so  that  they  will  have  an 
understanding  of  the  basis  on  which 
FMPs  will  be  reviewed 

(3)  *  *  *  FMPs  that  are  in  substantia; 
compliance  with  the  guidelines,  the 
Magnuson-Stevens  Act.  and  other 
applicable  law  must  be  approved. 

«         •         •         *         • 

(0  *  *  • 

(I)  Must  is  used,  instead  of  "shall",  to 

denote  an  obligation  to  ac:t  it  is  used 
primaniy  when  refemng  to 
requirements  of  the  Magnuson-Stevens 
.\ct,  the  logical  extension  thereof,  or  of 
other  applicable  law 

«  •  «  *  • 

(3)  Should  IS  used  to  indicate  that  an 
action  or  consideration  is  strongly 
recommended  to  fulfill  the  Secretary's 
interpretation  of  the  Magnuson-Stevens 
Act.  and  is  a  factor  revTewers  will  .ook 
for  in  evaluating  a  SOPP  or  FMP 
•        •        •        •        • 

(II)  Council  includes  the  Set:retary.  as 
applicable,  when  preparing  FMPs  or 
amendments  under  section  304(c)  and 
(g)  of  the  Magnuson-Stevens  Act. 

(12)  Stock  or  stock  complex  is  used  as 
a  synonym  for  "fishery  "  in  the  sense  of 
the  Magnuson-Stevens  AcA's  first 
definition  of  the  term,  that  is,  as  "one 
or  more  stocks  of  fish  that  can  be  treated 
as  a  unit  for  purposes  of  conservation 
and  management  and  that  are  identified 
on  the  basis  of  geographic,  scientific, 
technical,  recreational,  or  economic 
characteristics."  as  distinguished  from 
the  Magnuson-Stevens  Act's  second 
definition  of  fisher)  as  "any  fishing  for 
such  stocks." 

4.  Section  600.310  is  revised  to  read 
as  follows: 


f  600.310    National  Standard  i— Oottmum 
Yield. 

ial  Standora  1  Conservation  and 
management  .measures  shall  prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  OY  from  each 
fisherv  for  the  U.S.  fishing  industry. 

(b!  General.  The  determination  of  OY 
IS  a  decisional  mechanism  for  resolving 
the  Magnuson-Stevens  Act's  multiple 
purposes  anc  policies,  implementing  an 
FMPs  obiectives,  and  balancing  the 
vanous  interests  that  comprise  the 
national  welfare  OY  is  based  on  MSY. 
or  on  MS^i  as  it  may  be  reduced  under 
paragraph  (f)(3)  of  this  section.  The  most 
important  limitation  on  the 
specification  of  OY  is  that  the  choice  of 
O'^'  and  the  conservation  and 
management  measures  prop>08ed  to 
achieve  it  must  prevent  overfishing. 

ic)  MSY  Each  FMP  should  include  an 
estimate  of  MSY  as  explained  in  this 
.section. 

(1)  Definitions,  (i)  "MSY"  is  the 
largest  long-term  average  catch  or  yield 
that  can  be  taken  from  a  stock  or  stock 
complex  under  prevailing  ecological 
end  environmental  conditions. 

(ii)  "MSY  control  rule"  means  a 
harvest  strategy  which,  if  implemented, 
would  be  expected  to  result  in  a  long- 
term  average  c:atch  approximating  MSY. 

(iii)  "MSV  stock  size"  means  the  long- 
term  average  size  of  the  stock  or  stock 
complex,  measured  in  terms  of 
spawning  biomass  or  other  appropriate 
units,  that  would  be  achieved  under  an 
MSY  control  rule  in  which  the  fishing 
mortality  rate  is  constant. 

(2)  Options  in  specifying  MSY.  (i) 
Because  MSY  is  a  theoretical  concept. 
its  estimation  in  practice  is  conditional 
on  the  choice  of  an  MSY  control  rule. 
In  choosing  an  MSY  control  rule. 
Councils  should  be  guided  by  the 
characteristics  of  the  fishery,  the  FMP's 
objectives,  and  the  best  scientific 
information  available.  The  simplest 
MSY  control  rule  is  to  remove  a 
constant  catch  in  each  year  that  the 
estimated  stock  size  exceeds  an 
appropriate  lower  bound,  where  this 
catch  is  chosen  so  as  to  maximize  the 
resulting  long-term  average  yield.  Other 
examples  include  the  following: 
Remove  a  constant  fraction  of  the 
biomass  in  each  year,  where  this 
fraction  is  chosen  so  as  to  maximize  the 
resulting  long-term  average  yield:  allow 
a  constant  level  of  escapement  in  each 
year,  where  this  level  is  chosen  so  as  to 
maximize  the  resulting  long-term 
average  yield;  vary  the  fishing  mortality 
rate  as  a  continuous  function  of  stock 
size,  where  the  parameters  of  this 
function  are  constant  and  chosen  so  as 
to  maximize  the  resulting  long-term 
average  yield.  In  any  MSY  control  rule, 
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a  ^ivHii  stock  size  is  dssuciattid  with  d 
given  level  of  fishing  mortality  and  a 
given  level  of  potential  harvest,  where 
the  long-tenn  average  of  these  potential 
harvests  provides  an  estimate  of  MSY 

(ii)  Any  MSY  values  used  in 
determining  OY  will  necessarily  be 
estimates,  and  these  will  typically  be 
associated  with  some  level  of 
uncertainty.  Such  estimates  must  be 
based  on  the  best  scientific  information 
available  (see  §  600.315)  and  must 
incorporate  appropriate  consideration  of 
risk  (see  §600.335)  Beyond  these 
requirements,  however.  Councils  have  a 
reasonable  degree  of  latitude  in 
determining  which  estimates  to  use  and 
how  these  estimates  are  to  be  expressed. 
For  example,  a  point  estimate  of  MSY 
may  be  expressed  by  itself  or  together 
with  a  confidence  interval  around  that 
estimate. 

(iii)  In  the  case  of  a  mixed-stock 
fishery,  MSY  should  be  specified  on  a 
stock-by-stock  basis.  However,  where 
MSY  cannot  be  specified  for  each  stock, 
then  MSY  may  be  specified  on  the  basis 
of  one  or  more  species  as  an  indicator 
for  the  mixed  stock  as  a  whole  or  for  the 
fishery  as  a  whole. 

(iv)  Because  MSY  is  a  long-term 
average,  it  need  not  be  estimated 
annually,  but  it  must  be  based  on  the 
best  scientific  information  available, 
and  should  be  re-estimated  as  required 
by  changes  in  environmental  or 
ecological  conditions  or  new  scientific 
information. 

(3)  Alternatives  to  specifying  MSY 
When  data  are  insufficient  to  estimate 
MSY  directly.  Councils  should  adopt 
other  measures  of  productive  capacity 
that  can  serve  as  reasonable  proxies  for 
MSY.  to  the  extent  possible.  Examples 
include  various  reference  points  defined 
m  tenns  of  relative  spawning  per 
recruit  For  instance,  the  fishing 
mortality  rate  that  reduces  the  long-term 
average  level  of  spawning  per  recruit  to 
30—40  percent  of  the  long-term  average 
that  would  be  expected  in  the  absence 
of  fishing  may  be  a  reasonable  proxy  for 
the  MSY  fishing  mortality  rate  The 
long-term  average  stock  size  obtained  by 
fishing  year  after  year  at  this  rate  under 
average  recruitment  may  be  a  reasonable 
proxy  for  the  MSY  stock  size,  and  the 
long-term  average  catch  so  obtained  may 
be  a  reasonable  proxy  for  MSY.  The 
natural  mortality  rate  may  also  be  a 
reasonable  proxy  for  the  MSY  fishing 
mortality  rate.  If  a  reliable  estimate  of 
pristine  stock  size  (i.e..  the  long-term 
average  stock  size  that  would  be 
expected  in  the  absence  of  fishing)  is 
available,  a  stock  size  approximately  40 
pert:ent  of  this  value  may  be  a 
reasonable  proxy  for  the  MSY  stot.k  size, 
and  the  product  of  this  stock  size  and 


thu  natural  mortality  rate  may  be  a 
reasonable  proxy  for  MSY. 

(d)  Overfishing — (1)  Definitions,  (i) 
"To  overfish"  means  to  fish  at  a  rate  or 
level  that  jeopardizes  the  capacity  of  a 
stock  or  stock  complex  to  produce  MSY 
on  a  continuing  basis. 

(li)  "Overfishing"  occurs  whenever  a 
stock  or  stock  complex  is  subjected  to  a 
rate  or  level  of  fishing  mortality  that 
jeopardizes  the  capacity  of  a  stock  or 
stock  complex  to  produce  MSY  on  a 
continuing  basis. 

(iii)  In  the  Magnuson-Stevens  Act,  the 
term  "overfished"  is  used  in  two  senses: 
First,  to  describe  any  stock  or  stock 
complex  that  is  subjected  to  a  rate  or 
level  of  fishing  mortality  meeting  the 
criterion  in  paragraph  (d)(l)(i)  of  this 
section,  and  second,  to  describe  any 
stock  or  stock  complex  whose  size  is 
sufficiently  small  that  a  change  in 
management  practices  is  required  in 
order  to  achieve  an  appropriate  level 
and  rate  of  rebuilding.  To  avoid 
confusion,  this  section  uses 
"overfished"  in  the  second  sense  only. 

(2)  Specification  of  status 
determination  criteria.  Each  FMP  must 
specify,  to  the  extent  possible,  objective 
and  measurable  status  determination 
criteria  for  each  stock  or  stock  complex 
covered  by  that  FMP  and  provide  an 
analysis  of  how  the  status  determination 
criteria  were  chosen  and  how  they  relate 
to  reproductive  potential.  Status 
determination  criteria  must  be 
expressed  in  a  way  that  enables  the 
Council  and  the  Secretary  to  monitor 
the  stock  or  stock  complex  and 
determine  annually  whether  overfishing 
is  occurring  and  whether  the  stock  or 
stock  complex  is  overfished.  In  all  cases, 
status  determination  criteria  must 
specify  both  of  the  following: 

'i)  A  maximum  fishing  mortality 
thivshold  or  reasonable  proxy  thereof 
The  fishing  mortality  threshold  may  be 
expressed  either  as  a  single  number  or 
as  a  function  of  spawning  biomass  or 
other  measure  of  productive  capacity 
The  fishing  mortality  threshold  must 
not  exceed  the  fishing  mortality  rate  or 
level  associated  with  the  relevant  MSY 
control  rule.  Exceeding  the  fishing 
mortality  threshold  for  a  period  of  1 
year  or  more  constitutes  overfishing. 

(ii)  A  minimum  stock  size  threshold 
or  reasonable  proxy  thereof  The  stock 
size  threshold  should  be  expressed  in 
terms  of  spawning  biomass  or  other 
measure  of  productive  capacity.  To  the 
extent  possible,  the  stock  size  threshold 
should  equal  whichever  of  the  following 
is  greater;  One-half  the  MSY  stock  size, 
or  the  minimum  stock  size  at  which 
rebuilding  to  the  MSY  level  would  be 
expected  to  occur  within  10  years  if  the 
stock  or  stock  complex  were  exploited 


at  the  maximum  fishing  niortahty 
threshold  specified  under  paragraph 
(d)(2)(i)  of  this  section.  Should  the 
actual  size  of  the  stock  or  stock  complex 
in  a  gwen  year  fall  below  this  threshold, 
the  stock  or  stock  complex  is  considered 
overfished. 

(3)  Relationship  of  status 
determination  criteria  to  other  national 
standards — (i)  National  standard  2 
Status  determination  criteria  must  be 
based  on  the  best  scientific  information 
available  (see  §600.315)  When  data  are 
insufficient  to  estimate  MSY.  Councils 
should  base  status  determination 
criteria  on  reasonable  proxies  thereof  to 
the  extent  possible  (also  see  paragraph 
(c)(3)  of  this  section)  In  cases  where 
scientific  data  are  severely  limited, 
effort  should  also  be  directed  to 
identifying  and  gathering  the  needed 
data. 

(ii)  National  standard  3.  The 
requirement  to  manage  interrelated 
stocks  of  fish  as  a  unit  or  in  close 
coordination  notwithstanding  (see 
§600.320),  status  detennination  criteria  . 
should  generally  be  spe<.;ified  m  terms  of 
the  level  of  stock  aggregation  for  which 
the  best  scientific  information  is 
available  (also  see  paragraph  (c)(2)(iii)  of 
this  section). 

(iii)  National  standard  6.  Councils 
must  build  into  the  status  determination 
criteria  appropriate  consideration  of 
risk,  taking  into  account  uncertainties  in 
estimating  harvest,  stock  conditions,  life 
history  parameters,  or  the  effe<  ts  of 
environmental  factors  (see  §600.335). 

(4)  Relationship  of  status 
determination  critena  to  environmental 
change  Some  short-term  environmental 
changes  can  alter  the  current  size  of  a 
stock  or  stock  complex  without  affecting 
the  long-term  productive  capacity  of  the 
stock  or  stock  complex  Other 
environmental  changes  affect  both  the 
current  size  of  the  stock  or  stock 
complex  and  the  long-term  productive 
capacity  of  the  stock  or  stock  complex. 

(i)  If  environmental  changes  cause  a 
stock  or  stock  complex  to  fall  below  the 
minimum  stock  size  threshold  without 
affecting  the  long-term  productive 
capacity  of  the  stock  or  stock  complex, 
fishing  mortality  must  be  constrained 
sufficiently  to  allow  rebuilding  within 
an  acceptable  time  frame  (also  see 
paragraph  (e)(4)(ii)  of  this  section). 
Status  determination  criteria  need  not 
be  respecified. 

(ii)  if  environmental  changes  affect 
the  long-term  productive  capacity  of  the 
stock  or  stock  complex,  one  or  more 
components  of  the  status  determination 
criteria  must  be  respecified.  Once  status 
determination  criteria  have  been 
respecified.  fishing  mortality  may  or 
may  not  have  to  be  reduced,  depending 
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on  the  status  of  the  stock  or  stock 
complex  with  respect  to  the  new 
criteria. 

(iii)  If  manmade  environmental 
changes  are  partially  responsible  for  a 
stot.k  or  stock  complex  being  in  an 
overfished  condition,  m  addition  to 
controlling  effort,  Councils  should 
recommend  restoration  of  habitat  and 
other  ameliorative  programs,  to  the 
extent  possible  (see  also  the  guidelines 
issued  pursuant  to  section  305(b)  of  the 
Magnuson-Stevens  Act  for  Council 
actions  concerning  es.sential  fish 
habitat) 

(5)  Sfcretanal  approval  of  status 
detennination  criteria.  Secretarial 
approval  or  disapproval  of  proposed 
status  determination  criteria  will  be 
based  on  consideration  of  whether  the 
proposal: 

(i)  Has  sufficient  scientific  merit. 

(ii)  Contains  the  elements  described 
in  paragraph  (d)(2)  of  this  section. 

(ill)  Provides  a  basis  for  objective 
measurement  of  the  status  of  the  stock 
or  stock  complex  against  the  critena 

(iv)  Is  operationally  feasible 

(6)  Exceptions  There  are  certain 
limited  exceptions  to  the  requirement  to 
prevent  overfishing  Harvesting  one 
species  of  a  mixed-stock  complex  at  its 
optimum  le\'el  may  result  in  the 
overfishing  of  another  stock  component 
in  the  complex.  A  Council  may  decide 
to  permit  this  type  of  overfishing  only 

if  all  of  the  following  conditions  are 
satisfied 

(i)  It  IS  demonstrated  bv  analysis 
(paragraph  (f)(6)  of  this  section)  that 
such  action  will  result  in  long-term  net 
benefits  to  the  Nation 

(ii)  It  is  demonstrated  bv  analysis  that 
mitigating  measures  have  been 
considered  and  that  a  similar  level  of 
long-term  net  benefits  cannot  be 
achieved  bv  modifying  fleet  behavior 
gear  selection/configuration,  or  other 
technical  characteristic  in  a  manner 
such  that  no  overfishing  would  occur. 

(nil  The  resulting  rate  or  level  of 
fishing  mortality  will  not  cause  anv 
species  or  evolutionarily  significant  unit 
thereof  to  require  protection  under  the 
ESA. 

(e)  Ending  overfishing  and  rebuilding 
overfished  stocks —  (1)  Definition.  A 
threshold,  either  maximum  fishing 
mortality  or  minimum  stock  size,  is 
being    approached"  whenever  it  is 
projected  that  the  threshold  will  be 
breached  within  2  years,  based  on 
trends  in  fishing  effort,  fishery  resource 
size,  and  other  appropriate  factors. 

(2)  Notification.  The  Secretary  will 
immediately  notify  a  Council  and 
request  that  remedial  action  be  taken 
whenever  the  Secretary  determines  that: 

(i)  Overfishing  is  occurring. 


(ii)  A  stock  or  stock  complex  is 
overfished; 

(m)  The  rate  or  level  of  fishing 
mortality  for  a  stock  or  stock  complex  is 
approaching  the  maximum  fishing 
mortality  threshold. 

(iv)  A  stock  or  stock  complex  is 
approaching  its  minimum  stock  size 
threshold;  or 

(v)  Existing  remedial  action  taken  for 
the  purpose  of  ending  previously 
identified  overfishing  or  rebuilding  a 
previously  identified  overfished  stock  or 
stock  complex  has  not  resulted  in 
adequate  progress. 

(3)  Council  action  Within  1  year  of 
such  time  as  the  Secretary  mav  identify 
that  overfishing  is  ot;cumng.  that  a 
stock  or  stock  complex  is  overfished,  or 
that  a  threshold  is  being  approached,  or 
such  time  as  a  Council  may  be  notified 
of  the  same  under  paragraph  (e)(2)  of 
this  section,  the  Council  must  take 
renriedial  action  by  preparing  an  FMP, 
F"MP  amendment,  or  proposed 
regulations  This  remedial  action  must 
be  designed  to  accomplish  all  of  the 
following  purposes  that  apply; 

(i)  If  overfishing  is  occurring,  the 
purpose  of  the  action  is  to  end 
overfishing. 

(ii)  If  the  stock  or  stock  complex  is 
overfished,  the  purpose  of  the  action  is 
to  rebuild  the  stock  or  stock  complex  to 
the  MSY  level  within  an  appropriate 
time  frame 

(iii)  If  the  rate  or  level  of  fishing 
mortality  is  approaching  the  maximum 
fishing  mortality  threshold  (fixim 
below),  the  purpose  of  the  action  is  to 
prevent  this  threshold  from  being 
reached. 

!iv !  If  the  stock  or  stock  c:omplex  is 
approaching  the  minimum  stock  size 
threshold  (from  above),  the  purpose  of 
the  action  is  to  prevent  this  threshold 
from  being  reached . 

(4)  Constraints  on  Council  action,  (i) 
In  cases  where  overfishing  is  occurring, 
Council  action  must  be  sufficient  to  end 
overfishing. 

(ii)  In  cases  where  a  stcx^K  or  stocK 
complex  is  overfished.  Council  action 
must  specify  a  time  period  for 
rebuilding  the  stock  or  stock  complex 
that  satisfies  the  requirements  of  section 
304(e)(4)lA)  of  the  Magnuson-Stevens 
Act. 

{A]  A  number  of  factors  enter  into  the 
specification  of  the  time  period  for 
rebuilding: 

(J)  The  status  and  biology  of  the  stock 
or  stock  complex: 

(2)  Interactions  between  the  stock  or 
stock  complex  and  other  components  of 
the  marine  ecosystem  (also  referred  to  as 
"other  environmental  conditions"); 

(3)  The  needs  of  fishing  communities; 


(4)  Recommendations  by  international 
organizations  in  which  the  United 
States  participates;  and 

(5)  Management  measures  under  an 
international  agreement  in  which  the 
United  States  participates. 

(B)  These  factors  enter  into  the 
specification  of  the  time  period  for 
rebuilding  as  follows: 

(1)  The  lower  limit  of  the  specified 
time  f)eriod  for  rebuilding  is  determined 
by  the  status  and  biology  of  the  stock  or 
stock  complex  and  its  interactions  with 
other  components  of  the  marine 
ecosystem,  and  is  defined  as  the  amount 
of  time  that  would  be  required  for 
rebuilding  if  fishing  mortahty  were 
eUminated  entirely- 

(2)  If  the  lower  umit  is  less  than  10 
years,  then  the  specified  time  period  for 
rebuilding  may  be  adjusted  upward  to 
the  extent  warranted  by  the  needs  of 
fishing  communities  and 
recommendations  by  international 
organizations  in  which  the  United 
States  {>articipates,  except  that  no  such 
upward  adjustment  can  result  in  the 
specified  time  jaeriod  exceeding  10 
years,  unless  management  measures 
under  an  international  agreement  in 
which  the  United  States  participates 
dictate  otherwise. 

(3)  If  the  lower  limit  is  10  years  or 
greater,  then  the  specified  time  period 
for  rebuilding  may  be  adjusted  upward 
to  the  extent  warranted  by  the  needs  of 
fishing  communities  and 
recommendations  by  international 
organizations  in  which  the  United 
States  participates,  except  that  no  such 
upward  adjustment  can  exceed  the 
rebuilding  period  calculated  in  the 
absence  of  fishmg  mortality,  plus  one 
mean  generation  time  or  equivalent 
period  based  on  the  species'  Ufe-history 
characteristics.  For  example,  suppose  a 
stock  could  be  rebuilt  within  12  years  in 
the  absence  of  any  fishing  mortality,  and 
has  a  mean  generation  time  of  8  years. 
The  rebuilding  jjeriod,  in  this  case, 
could  be  as  lon^  as  20  years 

(C)  A  rebuilding  program  undertaken 
af^er  May  1,  1998  commences  as  soon  as 
the  first  measures  to  rebuild  the  stock  or 
stock  complex  are  implemented. 

(D)  In  the  case  of  rebuilding  plans  that 
were  already  in  place  as  of  May  1,  1998, 
such  rebuilding  plans  must  be  reviewed 
to  determine  whether  they  are  in 
compliance  with  all  requirements  of  the 
Magnuson-Stevens  Act,  as  amended  by 
the  Sustainable  Fisheries  Act. 

(iii)  For  fisheries  managed  under  an 
international  agreement.  Council  action 
must  reflect  traditional  participation  in 
the  fishery,  relative  to  other  nations,  by 
fishermen  of  the  United  States. 

(5)  Interim  measures.  The  Secretary. 
on  his/her  own  initiative  or  in  response 
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to  a  Council  request,  may  implement 
interim  measures  to  reduce  overfishing 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act.  until  such  measures  can  be 
replaced  by  an  FMP,  FMP  amendment, 
or  regulations  taking  remedial  action. 

(i)  These  measures  may  remain  in 
effect  for  no  more  than  180  days,  but 
may  be  extended  for  an  additional  180 
days  if  the  public  has  had  an 
opportunity  to  comment  on  the 
measures  and.  in  the  case  of  Council- 
recommended  measures,  the  Council  is 
actively  preparing  an  FMP.  FMP 
amendment,  or  proposed  regulations  to 
address  overfishing  on  a  permanent 
basis.  Such  measures,  if  otherwise  in 
compliance  with  the  provisions  of  the 
Magnuson- Stevens  Act.  may  be 
implemented  even  though  they  are  not 
sufficient  by  themselves  to  stop 
overfishing  of  a  fishery 

(li)  If  interim  measures  are  made 
effective  without  prior  notice  and 
opportunity  for  comment,  they  should 
be  reserved  for  exceptional  situations, 
because  they  affect  fishermen  without 
providing  the  usual  procedural 
safeguards  A  Council  recommendation 
for  interim  measures  without  notice- 
and-comment  rulemaking  will  be 
considered  favorably  if  the  short-term 
benefits  of  the  measures  in  reducing 
overfishing  outweigh  the  value  of 
advance  notice,  public  comment,  and 
deliberative  consideration  of  the 
impacts  on  participants  in  the  fishery 

(n  OY—{l)  Definitions,  (i)  The  term 
"optimum."  with  respect  to  the  yield 
from  a  fishery,  means  the  amount  of  fish 
that  will  provide  the  greatest  overall 
benefit  to  the  Nation,  particularly  with 
respect  to  food  production  and 
recreational  opportunities  and  taking 
into  account  the  protection  of  marine 
ecosystems:  that  is  prescribed  on  the 
basis  of  the  MSY  from  the  fishery,  as 
reduced  by  any  relevant  economic, 
social,  or  ecological  factor,  and,  in  the 
case  of  an  overfished  fishery,  that 
provides  for  rebuilding  to  a  level 
consistent  with  producing  the  MSY  in 
such  fishery 

(ii)  In  national  standard  1,  use  of  the 
phrase  "achieving,  on  a  continuing 
basis,  the  OY  from  each  fishery"  means 
producing,  from  each  fishery,  a  long- 
term  series  of  catches  such  that  the 
average  catch  is  equal  to  the  average  OY 
and  such  that  status  determination 
criteria  are  met. 

(2)  Values  in  determination  In 
determining  the  greatest  benefit  to  the 
Nation,  these  values  that  should  be 
weighed  are  food  production, 
recreational  opportunities,  and 
protection  afforded  to  marine 
ecosystems.  They  should  receive  serious 
attention  when  considering  the 


economic,  social,  or  ecological  factors 
used  in  reducing  MSY  to  obtain  OY. 

(i)  The  benefits  of  food  production  are 
derived  from  providing  seafood  to 
consumers,  maintaining  an 
economically  viable  fishery  together 
with  its  attendant  contributions  to  the 
national,  regional,  and  local  economies, 
and  utilizing  the  capacity  of  the 
Nations  fishery  resources  to  meet 
nutritional  needs. 

(ii)  The  benefits  of  recreational 
opportunities  reflect  the  quality  of  both^ 
the  recreational  fishing  experience  and 
non-consumptive  fishery  uses  such  as 
ecotouhsm.  nsh  watching,  and 
recreational  diving,  and  the  contribution 
of  recreational  fishing  to  the  national, 
regional,  and  local  economies  and  food 
supplies 

(iii)  The  benefits  of  protection 
afforded  to  marine  ecosystems  are  those 
resulting  from  maintaining  viable 
populations  (including  those  of 
unexploited  species),  maintaining 
evolutionary  and  ecological  processes 
(e.g..  disturbance  regimes,  hydrological 
processes,  nutnent  cycles),  maintaining 
the  evolutionary  potential  of  species 
and  ecosystems,  and  accommodating 
human  use. 

(3)  Factors  relevant  to  OY.  Because 
fisheries  have  finite  capacities,  any 
attempt  to  maximize  the  measures  of 
benefit  described  in  paragraph  (f)(2)  of 
this  section  will  inevitably  encounter 
practical  constraints.  One  of  these  is 
MSY  Moreover,  various  factors  can 
constrain  the  optimum  level  of  catch  to 
a  value  less  than  MSY  The  Magnuson- 
Stevens  Act's  definition  of  OY  identifies 
three  categones  of  such  factors  Social, 
economic,  and  ecological.  Not  every 
factor  will  be  relevant  in  every  fishery. 
For  some  fisheries,  insufficient 
information  may  be  available  with 
respect  to  some  factors  to  provide  a 
basis  for  corresponding  reductions  in 
MSY 

(i)  Social  factors  Examples  are 
enjoyment  gained  from  recreational 
fishing,  avoidance  of  gear  conflicts  and 
resulting  disputes,  preservation  of  a  way 
of  life  for  fishermen  and  their  families, 
and  dependence  of  local  communities 
on  a  fishery.  Other  factors  that  may  be 
considered  include  the  cultural  place  of 
subsistence  fishing,  obligations  under 
Indian  treaties,  and  worldwide 
nutritional  needs. 

(ii)  Economic  factors.  Examples  are 
prudent  consideration  of  the  risk  of 
overharvesting  when  a  stock's  size  or 
productive  capacity  is  uncertain, 
satisfaction  of  consumer  and 
recreational  needs,  and  encouragement 
of  domestic  and  export  markets  for  US  - 
harvested  fish.  Other  factors  that  may  be 
considered  include  the  value  of 


fisheries,  the  level  of  capitalization,  the 
decrease  in  cost  per  unit  of  catch 
afforded  by  an  increase  in  stock  size. 
and  the  attendant  increase  in  catch  per 
unit  of  effort,  alternate  employment 
opportunities,  and  economies  of  coastal 
areas. 

(iii)  Ecological  factors  Examples  are 
stock  size  and  age  composition,  the 
vulnerability  of  incidental  or 
unregulated  stocks  in  a  mixedsttxk 
fishery,  predator-prey  or  comf>etitive 
interactions,  and  dependence  of  marine 
mammals  and  birds  or  endangered 
species  on  a  stock  of  fish   Also 
important  are  ecological  or 
environmental  conditions  that  stress 
marine  organisms,  such  as  natural  and 
manmade  changes  m  wetlands  or 
nursery  grounds,  and  effects  of 
pollutants  on  habitat  and  stocks 

(4)  Specification  (i)  The  amount  of 
fish  that  constitutes  the  OY  should  be 
expressed  in  terms  of  numbers  or  weight 
of  fish.  However,  0\  may  be  expressed 
as  a  formula  that  converts  periodic  stock 
assessments  into  target  harvest  levels;  in 
terms  of  an  annual  harvest  of  fish  or 
shellfish  having  a  minimum  weight, 
length,  or  other  measurement,  or  as  an 
amount  of  fish  taken  only  in  certain 
areas,  in  certain  seasons,  with  particular 
gear,  or  by  a  specified  amount  of  fishing 
effort. 

(ii)  Either  a  range  or  a  single  value 
may  be  specified  for  OY  Speo  ification 
of  a  numerical,  fixed-value  O'^'  does  not 

Eireclude  use  of  annual  target  harvest 
evels  that  vary  with  stock  size  Such 
target  harvest  levels  mav  be  prescribed 
on  the  basis  of  an  OY  control  rule 
similar  to  the  MSY  control  rule 
described  in  paragraph  (c)(l)(ii)  of  this 
section,  but  designed  to  achieve  OY  on 
average,  rather  than  MSY.  The  annual 
harvest  level  obtained  under  an  OY 
control  rule  must  always  be  less  than  or 
equal  to  the  harvest  level  that  would  be 
obtained  under  the  MSY  control  rule. 

(iii)  All  fishing  mortality  must  be 
counted  against  OY,  including  that 
resulting  from  bycatch,  scientific 
research,  and  any  other  fishing 
activities. 

(iv)  The  OY  specification  should  be 
translatable  into  an  annual  numerical 
estimate  for  the  purposes  of  establishing 
any  TALFF  and  analyzing  impacts  of 
the  management  regime  There  should 
be  a  mechanism  in  the  FMP  for  periodic 
reassessment  of  the  OY  specification,  so 
that  it  is  responsive  to  changing 
circumstances  in  the  fishery 

(v)  The  determination  of  OY  requires 
a  specification  of  MSY,  which  may  not 
always  be  possible  or  meaningful. 
However,  even  where  sufficient 
scientific  data  as  to  the  biological 
characteristics  of  the  stock  do  not  exist, 
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or  where  the  period  of  exploitation  or 
investigation  has  not  been  long  enough 
for  adequate  understanding  of  stock 
dvnamics,  or  where  frequent  large-scale 
fluctuations  m  stock  size  diminish  the 
meaningfulness  of  the  MSY  concept,  the 
OY  must  still  be  based  on  the  best 
scientific  information  available.  When 
data  are  insufficient  to  estimate  MSY 
directly.  Councils  should  adopt  other 
measures  of  productive  capacity  that 
can  .ser\e  as  reasonable  proxies  for  MSY 
to  the  extent  possible  (also  see 
paragraph  (c)(3)  of  this  section! 

(vi)  In  a  mixed-stock  fishery, 
specification  of  a  fishery-wide  OY  may 
be  accompanied  by  management 
measures  establishing  separate  annual 
target  harvest  levels  for  the  individual 
stocks  In  such  cases,  the  sum  of  the 
individual  target  levels  should  not 
exceed  OY 

(5)  OY  and  the  precautionary 
approach.  In  general.  Councils  should 
adopt  a  precautionary'  approach  to 
specification  of  OY  A  precautionar\ 
approach  is  charactenzed  by  three 
features 

(i)  Target  reference  points,  such  as 
OY   should  be  set  safely  below  limit 
reference  points,  such  as  the  catch  level 
associated  with  the  fishing  mortalitv 
rate  or  level  defined  by  the  status 
determination  criteria  Because  it  is  a 
target  reference  point,  OY  does  not 
constitute  an  absolute  ceiling,  but  rather 
a  desired  result  An  FMP  must  contain 
conservation  and  management  measures 
to  achieve  OY.  and  provisions  for 
information  collection  that  are  designed 
to  determine  the  degree  to  which  OY  is 
achieved  on  a  continuing  basis — that  is, 
to  result  in  a  long-term  average  catch 
equal  to  the  long-term  average  OY, 
while  meeting  the  status  determination 
criteria  These  measures  should  allow 
for  practical  and  effective 
implementation  and  enforcement  of  the 
management  regime,  so  that  the  harvest 
is  allowed  to  reach  O^  ,  but  not  to 
exceed  OY  by  a  substantial  amount  The 
Secretary  has  an  obligation  to 
implement  and  enforce  the  FMP  so  that 
OY  is  achieved  If  management 
measures  prove  unenforceable — or  too 
restrictive,  or  not  rigorous  enough  to 
realize  OY — they  should  be  modified; 
an  alternative  is  to  reexamine  the 
adequacy  of  the  OY  specification 
Exceeding  OY  does  not  necessarily 
constitute  overfishing  However,  even  if 
no  overfishing  resulted  from  exceeding 
OY,  continual  harvest  at  a  level  above 
OY  would  violate  national  standard  1.. 
because  OY  was  not  achieved  on  a 
continuing  basis. 

(ii)  A  stock  or  stock  complex  that  is 
below  the  size  that  would  produce  MSY 
should  be  harvested  at  a  lower  rate  or 


level  of  fishing  mortality  than  if  the 
stock  or  stock  complex  were  above  the 
size  that  would  produce  MSY 

(iii)  Criteria  used  to  set  target  catch 
levels  should  be  explicitly  risk  averse. 
so  that  greater  uncertainty  regarding  the 
status  or  productive  capacity  of  a  stock 
or  stock  complex  corresponds  to  greater 
caution  in  setting  target  catch  levels. 
Part  of  the  OY  may  be  held  as  a  reser\'e 
to  allow  for  factors  such  as  uncertainties 
in  estimates  of  stock  size  and  D.^H  If  an 
OY  reserve  is  established,  an  adequate 
mechanism,  should  be  included  in  the 
FMP  to  permit  timely  release  of  the 
reser\'e  to  domestic  or  foreign 
fishermen,  if  necessarv 

(6)  Analysis.  An  F^P  must  contain  an 
assessment  of  how  its  OY  specification 
was  determined  (section  303(a)(3)  of  the 
Magnuson-Stevens  Act)  It  should  relate 
the  explanation  of  overfishing  in 
paragraph  (d)  of  this  section  to 
conditions  in  the  particular  fishery  and 
explain  how  its  choice  of  OV  and 
conser\'ation  and  management  measures 
will  prevent  overfishing  in  that  fishen,'. 
A  Council  must  identify  those 
economic,  social,  and  ecological  factors 
relevant  to  management  of  a  particular 
fishery,  then  evaluate  them  to  determine 
the  amount,  if  any  by  which  MSY 
exceeds  OY.  The  choice  of  a  particular 
OY  must  be  carefully  defined  and 
documented  to  show  that  the  OY 
selected  will  produce  the  greatest 
benefit  to  the  Nation  If  overfishing  is 
permitted  under  paragraph  {d)(6)  of  this 
section,  the  assessment  must  contain  a 
justification  in  terms  of  overall  benefits, 
including  a  comparison  of  benefits 
under  alternative  management 
measures,  and  an  analysis  of  the  risk  of 
any  species  or  ecologically  significant 
unit  thereof  reaching  a  threatened  or 
endangered  status,  as  well  as  the  risk  of 
any  stock  or  stock  complex  falling 
below  its  minimum  stock  size  threshold. 

(7)  OY  and  foreign  fishing  Section 
201(d)  of  the  Magnuson-Ste%'ens  Act 
provides  that  fishing  by  foreign  nations 
is  limited  to  that  portion  of  the  OY  that 
will  not  be  harvested  by  vessels  of  the 
United  States. 

(i)  DAH  Councils  must  consider  the 
capacity  of,  and  the  extent  to  which, 
U.S.  vessels  will  harvest  the  OY  on  an 
annua!  basis  Estimating  the  amount 
that  US  fishing  vessels  will  actually 
harvest  is  required  to  determine  the 
surplus 

(ii)  DAP  Each  FMP  must  assess  the 
capacity  of  US  processors.  It  must  also 
assess  the  amount  of  DAP.  which  is  the 
sum  of  two  estimates:  The  estimated 
amount  of  US  har\est  that  domestic 
processors  will  process,  which  may  be 
based  on  historical  performance  or  on 
surveys  of  the  expressed  intention  of 


manufacturers  to  process,  supported  by 
evidence  of  contracts,  plant  expansion, 
or  other  relevant  information;  and  the 
estimated  amount  of  fish  that  will  be 
harvested  by  domestic  vessels,  but  not 
processed  (eg,,  marketed  as  fresh  whole 
fish,  used  for  private  consumption,  or 
used  for  bait). 

(iii)  fi^P.  When  DAH  exceeds  DAP. 
the  surplus  is  available  for  JVP.  JVP  is 
derived  firom  DAH. 

5  In  §  600.315.  paragraphs  (e)(3)  and 
(e)(4)  are  redesignated  as  paragraphs 
(e)(4)  and  (e)(5),  respectively;  new 
paragraph  (e)(3)  is  added;  and 
paragraphs  (cH2).  (c)(3),  (e)(1) 
introductory  text,  (e)(l)(ii).  and  newly 
redesignated  (e)(4)  are  revised  to  read  as 
follows: 

§  600  3 1 5     Nattoaa!  Stanclard  2— Sct»ntf fie 
Information 

*  •         •         •         • 

(c)  •  •  • 

(2)  An  FMP  should  identif>'  scientific 
information  needed  from  other  sources 
to  improve  understanding  and 
management  of  the  resource,  marine 
ecosystem,  and  the  fishery  (including 
fishing  communities) 

(3)  'The  information  submitted  by 
various  data  suppliers  should  be 
comparable  and  compatible,  to  the 
maximum  extent  possible. 

*  •         *         *        • 

(e)  *  •  • 

(1)  The  SAFE  report  is  a  document  or 
set  of  documents  that  provides  Councils 
with  a  summary  of  information 
concerning  the  most  recent  biological 
condition  of  stocks  and  the  marine 
ecosystems  in  the  FMU  and  the  social 
and  economic  condition  of  the 
recreational  and  conunercial  fishing 
interests,  fishing  communities,  and  the 
fish  processing  industries.  It 
summarizes,  on  a  periodic  basis,  the 
best  available  scientific  information 
concerning  the  past,  present,  and 
possible  future  condition  of  the  stocks, 
marine  ecosystems,  and  fisheries  being 
managed  under  Federal  regulation. 

*  •         *         •         « 

(ii)  The  SAFE  report  provides 
information  to  the  Councils  for 
determining  aimual  harvest  levels  from 
each  stock,  docimienting  significant 
trends  or  changes  in  the  resource. 
manne  ecosystems,  and  fishery  over 
time,  and  assessing  the  relative  success 
of  existing  state  and  Federal  fishery 
management  programs  Information  on 
bycatch  and  safety  for  each  fishery 
should  also  be  summarized.  In  addition, 
the  SAFT  report  may  be  used  to  ujxlate 
or  expand  previous  environmental  and 
regulatory  impact  documents,  and 
ecosystem  and  habitat  descriptions. 
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[_u  r,(ii  /I  -)AFE  report  should  contain 
a  description  of  the  maximum  fishing 
mortality  threshold  and  the  minimum 
stock  size  threshold  for  each  stock  or 
stock  complex,  along  with  information 
by  which  the  Council  may  determine: 

(i)  Whether  overfishing  is  occurring 
with  respect  to  any  stock  or  stock 
complex,  whether  any  stock  or  stock 
complex  is  overfished,  whether  the  rate 
or  level  of  fishing  mortality  applied  to 
any  stock  or  stock  complex  is 
approaching  the  maximum  fishing 
mortality  threshold,  and  whether  the 
size  of  any  stock  or  stock  complex  is 
approaching  the  minimum  stock  size 
threshold. 

(ii)  Any  management  measures 
necessary  to  provide  for  rebuilding  an 
overfished  stock  or  stock  complex  (if 
any)  to  a  level  consistent  with 
producing  the  MSY  in  such  fishery. 

(4)  Each  SAFE  report  may  contain 
additional  economic,  social, 
community,  essential  fish  habitat,  and 
ecological  information  pertinent  to  the 
success  of  management  or  the 
achievement  of  objectives  of  each  FMP. 

•  *        «        •        • 

6.  In  §600.320.  the  last  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

§  600.320     National  StanOard  J— 
Man3q«>n>8nl  Units. 

•  •  • 

(c)  *  *  •  The  Secretary  designates 
which  Council(s)  will  prepare  the  FMP. 
under  section  304(f)  of  the  Magnuson- 
Stevens  Act. 

•  •        •        *        * 

7  In  §600.325.  paragraph  (cK3)(ii)  is 
revised  to  read  as  follows: 

•>  600  325     National  Standard  ♦— 
Allocations. 

•  •         •         •         * 

(c)  •  •  • 

(3)  *  •  • 

(ii)  Promotion  of  conservation. 
Numerous  methods  of  allocating  fishing 
privileges  are  considered  "conservation 
and  management"  measures  under 
section  303  of  the  Magnuson-Stevens 
Act.  An  allocation  scheme  may  promote 
conservation  by  encouraging  a  rational, 
more  easily  managed  use  of  the 
resource.  Or.  it  may  promote 
conservation  (in  the  sense  of  wise  use) 
by  optimizing  the  yield  in  terms  of  size, 
value,  market  mix.  price,  or  economic  or 
social  benefit  of  the  product.  To  the 
extent  that  rebuilding  plans  or  other 
conservation  and  management  measures 
that  reduce  the  overall  harvest  in  a 
fishery  are  necessary,  any  harvest 
restrictions  or  recovery  benefits  must  be 
allocated  fairly  and  equitably  among  the 


commercial,  recreational,  and  charter 
fishing  sectors  of  the  fishery. 

•  •         *         *         * 

8.  In  §  600.330.  paragraphs  (a)  and 
(b)(1).  the  first  sentence  of  paragraph  (c) 
introductory  text,  the  last  sentence  of 
paragraph  (c)(1).  and  paragraph  (c)(2) 
are  revised  to  read  as  follows: 

§600.330     National  Standard  S— Ettlctency 

(a)  Standard  5.  Conservation  and 
management  measures  shall,  where 
practicable,  consider  efficiency  in  the 
utilization  of  fishery  resources;  except 
that  no  such  measure  shall  have 
economic  allocation  as  its  sole  purpose. 

(1)  General.  The  term  "utilization" 
encompasses  harvesting,  processing, 
marketing,  and  non-consumptive  uses  of 
the  resource,  since  management 
decisions  affect  all  sectors  of  the 
industry.  In  considering  efficient 
utilization  of  fishery  resources,  this 
standard  highlights  one  way  that  a 
fishery  can  contribute  to  the  Nation's 
benefit  with  the  least  cost  to  society: 
Given  a  set  of  objectives  for  the  fishery. 
an  FMP  should  contain  management 
measures  that  result  in  as  efficient  a 
fishery  as  is  practicable  or  desirable. 

•  •         •         tt         • 

(c)  Limited  access.  A  "system  for 
limiting  access."  which  is  an  optional 
measure  under  section  303(b)  of  the 
Magnuson-Stevens  Act.  is  a  type  of 
allocation  of  fishing  privileges  that  may 
be  considered  to  contribute  to  economic 
efficiency  or  conservation.  *  *  * 

(1)  •  *  •  Two  forms  (i.e..  Federal  fees 
for  licenses  or  permits  in  excess  of 
administrative  costs,  and  taxation)  are 
not  [>ermitted  under  the  Magnuson- 
Stevens  Act,  except  for  fees  allowed 
under  section  304(d)(2). 

(2)  Factors  to  consider.  The 
Magnuson-Stevens  Act  ties  the  use  of 
limited  access  to  the  achievement  of 
OY.  An  FMP  that  proposes  a  limited 
access  system  must  consider  the  factors 
listed  in  section  303(b)(6)  of  the 
Magnuson-Stevens  Act  and  in 

§  600.325(c)(3).  In  addition,  it  should 
consider  the  criteria  for  qualifying  for  a 
permit,  the  nature  of  the  interest 
created,  whether  to  make  the  permit 
transferable,  and  the  Magnuson-Stevens 
Act's  limitations  on  returning  economic 
rent  to  the  public  under  section  304(d). 
The  FMP  should  also  discuss  the  costs 
of  achieving  an  appropriate  distribution 
of  fishing  privileges. 

•  •         •         •         • 

9.  In  §600.340.  paragraph  (b)(1)  is 
amended  by  revising  the  second 
sentence  to  read  as  follows: 


§  600  340     National  Standard  7— Costs  and 
Benefits 

•  •  •  ■  • 

(b)-*  * 

(1)  *  "  •  The  Magnuson-Stevens  Act 
requires  Councils  to  prepare  FMPs  only 
for  overfished  fisheries  and  for  other 
fisheries  where  regulation  would  serve 
some  useful  purpose  and  where  the 
present  or  future  benefits  of  regulation 
would  justify  the  costs.  *  *  * 

•  *         •         •         * 

10.  Sections  600.345.  600.350,  and 
600.355  are  added  to  subpart  D  to  read 
as  follows: 

§  600  345     National  Standard  8— 
Communities, 

[&i  bUir.Jard  8.  Conservation  and 
management  measures  shall,  consistent 
with  the  conservation  requirements  of 
the  Magnuson-Stevens  Act  (including 
the  prevention  of  overfishing  and 
rebuilding  of  overfished  stocks),  take 
into  account  the  importance  of  fishery 
resources  to  fishing  communities  in 
order  to: 

(1)  Provide  for  the  sustained 
participation  of  such  communities;  and 

(2)  To  the  extent  practicable, 
minimize  adverse  economic  impacts  on 
such  communities. 

(b)  General.  (1)  This  standard  requires 
that  an  FMP  take  into  account  the 
importance  of  fishery  resources  to 
fishing  communities.  This 
consideration,  however,  is  within  the 
context  of  the  conservation 
requirements  of  the  Magnuson-Stevens 
Act.  Deliberations  regarding  the 
importance  of  fishery  resources  to 
affected  fishing  communities,  therefore, 
must  not  compromise  the  achievement 
of  conservation  requirements  and  goals 
of  the  FMP.  Where  the  preferred 
alternative  negatively  affetls  the 
sustained  participation  of  fishing 
communities,  the  FMP  should  discuss 
the  rationale  for  selet:ting  this 
alternative  over  another  with  a  lesser 
impact  on  fishing  communities.  All 
other  things  being  equal,  where  two 
ahematives  achieve  similar 
conservation  goals,  the  alternative  that 
provides  the  greater  potential  for 
sustained  participation  of  such 
communities  and  minimizes  the  adverse 
economic  impacts  on  such  communities 
would  be  the  preferred  alternative. 

(2)  This  standard  does  not  constitute 
a  basis  for  allocating  resources  to  a 
specific  fishing  community  nor  for 
providing  preferential  treatment  based 
on  residence  in  a  fishing  community. 

(3)  The  term  "fishing  community" 
means  a  community  that  is  substantially 
dependent  on  or  substantially  engaged 
in  the  harvest  or  processing  of  fishery 
resources  to  meet  social  and  economic 
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needs,  and  includes  fishing  vessel 
owners,  operators,  and  crew,  and  fish 
processors  that  are  based  in  such 
communities.  A  fishing  community  is  a 
social  or  economic  group  whose 
members  reside  in  a  specific  location 
and  share  a  common  dependency  on 
commercial,  recreational,  or  subsistence 
fishing  or  on  directlv  related  fisheries- 
dependent  ser\ices  and  industries  (for 
example,  boatyards,  ice  suppliers,  tackle 
shops) 

(4)  The  term  "sustained  participation" 
means  continued  access  to  the  fishery 
within  the  constraints  of  the  condition 
of  the  resource 

(c)  Analysis.  (1)  FMPs  must  examine 
the  social  and  economic  importance  of 
fisheries  to  communities  potentially 
affected  by  management  measures  For 
example,  severe  reductions  of  harvests 
for  conservation  purposes  mav  decrease 
employment  opportunities  for 
fishermen  and  processing  plant  workers, 
thereby  adversely  affecting  their 
families  and  communities.  Similarly,  a 
management  measure  that  results  in  the 
allocation  of  fisherv  resources  among 
competing  sectors  of  a  fishery  may 
benefit  some  communities  at  the 
expense  of  others. 

(2)  An  appropriate  vehicle  for  the 
analyses  under  this  standard  is  the 
fishery  impact  statement  required  by 
section  303(a)(9)  of  the  Magnuson- 
Stevens  .Act  Qualitative  and 
quantitative  data  may  be  used, 
including  information  provided  by 
fishermen,  dealers,  processors,  and 
fisheries  organizations  and  associations 
In  cases  where  data  are  severely  limited, 
effort  should  be  directed  to  identifying 
and  gathering  needed  data. 

(3)  To  address  the  sustained 
participation  of  fishing  communities 
that  will  be  affected  by  management 
measures,  the  analysis  should  first 
identify  affected  fishing  communities 
and  then  assess  their  differing  levels  of 
dependence  on  and  engagement  in  the 
fisherv'  being  regulated  The  analysis 
should  also  specif\'  how  that  assessment 
was  made  The  best  available  data  on 
the  histon,'.  extent,  and  type  of 
participation  of  these  fishing 
communities  in  the  fisher\  should  be 
incorporated  into  the  social  and 
economic  information  presented  in  the 
FMP  The  analysis  does  not  ha\e  to 
contain  an  exhaustive  listing  of  all 
communities  that  might  fit  the 
definition;  a  |udgment  can  be  made  as 
to  which  are  primarily  affected.  The 
analysis  should  discuss  each 
alternative's  likely  effect  on  the 
sustained  participation  of  these  fishing 
communities  in  the  fishery. 

(4)  The  analysis  should  assess  the 
likely  positive  and  negative  social  and 


economic  impacts  of  the  alternative 
management  measures,  over  both  the 
short  and  the  long  term,  on  fishing 
communities.  Any  particular 
management  measure  may  economically 
benefit  some  communities  while 
adversely  affecting  others  Economic 
impacts  should  be  considered  both  for 
individual  communities  and  for  the 
group  of  all  affected  communities 
identified  in  the  FMP  Impacts  of  both 
consumptive  and  non-consumptive  uses 
of  fishery-  resources  should  be 
considered 

(5)  A  discussion  of  social  and 
economic  impacts  should  identify  those 
alternatives  that  would  minimize 
adverse  impacts  on  these  fishing 
communities  withm  the  constraints  of 
conservation  and  management  goals  of 
the  FMP.  other  national  standards,  and 
other  applicable  law 

§  600.350    Natlor>al  Standard  »— Bycatch. 

!a)  Standard  9  Conservation  ana 

management  measures  shall,  to  the 

extent  practicable: 

fl)  .Minimize  bycatch;  and 

(2)  To  the  extent  bycatch  cannot  be 

a\oided.  minimize  the  mo.rtaiity  of  such 

bycatch 

(b)  General-  This  national  standard 
requires  Councils  to  consider  the 
bycatch  effects  of  existing  and  planned 
conser\'ation  and  management 
measures  Bycatch  can.  m  two  ways, 
impede  efforts  to  protect  marine 
ecosystems  and  achieve  sustainable 
fisheries  and  the  full  benefits  they  can 
p.f-ovide  to  the  Nation  First,  bvcatch  can 
increase  substantially  the  uncertainty 
concerning  total  fishing-related 
mortality,  which  makes  it  more  difficult 
to  assess  the  status  of  stocks,  to  set  the 
appropriate  OY  and  define  overfishing 
levels,  and  to  ensure  that  C^s  are 
attained  and  overfishing  levels  are  not 
exceeded   Second,  bycatch  may  also 
preclude  other  more  productive  uses  of 
fisher\'  resources. 

(c)  befinition— Bycatch.  The  term 
"bycatch"  means  fish  that  are  harvested 
in  a  fishery",  but  that  are  not  sold  or  kept 
for  personal  use  Bycatch  includes  the 
discard  of  whole  fish  at  sea  or 
elsewhere,  including  economic  discards 
and  regulatory  discards,  and  fishing 
mortality  due  to  an  encounter  with 
fishing  gear  that  does  not  result  in 
capture  of  fish  lie,  unobserved  fishing 
mortality)  Bycatch  does  not  include  any 
fish  that  legally  are  retained  in  a  fishery 
and  kept  for  personal,  tribal,  or  cultural 
use.  or  that  enter  commerce  through 
sale,  barter,  or  trade.  Bycatch  does  not 
include  fish  released  alive  under  a 
recreational  catch-and-release  fishery 
management  program.  A  catch-and- 
release  fishery  management  program  is 


one  in  which  the  retention  of  a 
particular  species  is  prohibited.  In  such 
a  program,  those  fish  released  alive 
would  not  be  considered  bycatch. 
Bycatch  also  does  not  include  Atlantic 
highly  migrator>'  species  harvested  in  a 
commercial  fishery  that  are  not 
regulatory  discards  and  that  are  tagged 
and  released  alive  under  a  scientific  tag- 
and-release  program  established  by  the 
Secretary. 

(d)  Minimizing  bycatch  and  bycatch 
mortality.  The  priority  under  this 
standard  is  first  to  avoid  catching 
bycatch  species  where  practicable.  Fish 
that  are  bycatch  and  cannot  be  avoided 
must,  to  the  extent  practicable,  be 
returned  to  the  sea  alive.  Any  proposed 
conservation  and  management  measure 
that  does  not  give  priority  to  avoiding 
the  capture  of  bycatch  species  must  be 
supported  by  appropriate  analyses.  In 
their  evaluation,  the  Councils  must 
consider  the  net  benefits  to  the  Nation, 
which  include,  but  are  not  limited  to: 
Negative  impacts  on  affected  stocks; 
incomes  accruing  to  participants  in 
directed  fisheries  in  both  the  short  and 
long  term;  incomes  accruing  to 
participants  in  fisheries  that  target  the 
bycatch  species;  environmental 
consequences;  non-market  values  of 
bycatch  species,  which  include  non- 
consumptive  uses  of  bycatch  species 
and  existence  values,  as  well  as 
recreational  values;  and  impacts  on 
other  marine  organisms.  To  evaluate 
conservation  and  management  measures 
relative  to  this  and  other  national 
standards,  as  well  as  to  evaluate  total 
fishing  mortality.  Councils  must — 

(1)  Promote  aevelopment  of  a 
database  on  bycatch  and  bycatch 
mortality  in  the  fishery  to  the  extent 
practicable.  A  review  and,  where 
necessar),  improvement  of  data 
collection  methods,  data  sources,  and 
applications  of  data  must  be  initiated  for 
each  fishery  to  determine  the  amount, 
type,  disposition,  and  other 
characteristics  of  bycatch  and  bycatch 
mortality  in  each  fishery  for  purposes  of 
this  standard  and  of  section  303(a)(ll) 
and  (12)  of  the  Magnuson-Stevens  Act. 
Bycatch  should  be  categorized  to  focus 
on  management  responses  necessar\'  to 
minimize  bycatch  and  bycatch  mortality 
to  the  extent  practicable.  When 
appropriate,  management  measures, 
such  as  at-sea  monitoring  programs, 
should  be  developed  to  meet  these 
information  needs. 

(2)  For  each  management  measure, 
assess  the  effects  on  the  amount  and 
type  of  bycatch  and  bycatch  mortality  in 
the  fishery.  Most  conser\'ation  and 
management  measures  can  affect  the 
amounts  of  bycatch  or  bycatch  mortality 
in  a  fishery,  as  well  as  the  extent  to 
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which  further  reductions  in  bycatch  are 
practicable.  In  analyzing  measures, 
including  the  status  quo,  Councils 
should  assess  the  impacts  of  minimizing 
bycatch  and  bycatch  mortality,  as  well 
as  consistency  of  the  selected  measure 
with  other  national  standards  and 
applicable  laws.  The  beneHts  of 
minimizing  bycatch  to  the  extent 
practicable  should  be  identified  and  an 
assessment  of  the  impact  of  the  selected 
measure  on  bycatch  and  bycatch 
mortality  provided.  Due  to  limitations 
on  the  infoniiation  available,  fishery 
managers  may  not  be  able  to  generate 
precise  estimates  of  bycatch  and  bycatch 
mortality  or  other  effo<;ts  for  each 
alternative.  In  the  absence  of 
quantitative  estimates  of  the  impacts  of 
each  alternative.  Councils  may  use 
qualitative  measures.  Information  on  tht- 
amount  and  type  of  bycatcii  should  be 
summarized  in  the  SAFE  repxjrts. 

(3)  Select  measures  that,  to  the  extent 
practicable,  will  minimize  bycatch  and 
bycatch  mortality,  (i)  A  determination  of 
whether  a  conservation  and 
management  measure  minimizes 
bycatch  or  bycatch  mortality  to  the 
extent  practicable,  consistent  with  other 
national  standards  and  maximization  of 
net  benefits  to  the  Nation,  should 
consider  the  following  factors: 

(A)  Population  effects  for  the  bycatch 
species. 

(B)  Ecological  effects  due  to  changes 
in  the  bycatch  of  that  species  (effects  on 
other  species  in  the  ecosystem). 

(C)  Cnanges  in  the  bycatch  of  other 
species  of  fish  and  the  resulting 
population  and  ecosystem  effects. 

(D)  Effects  on  marine  mammals  and 
birds. 

(E)  Changes  in  fishing,  processing, 
disposal,  and  marketing  costs. 

(P)  Changes  in  fishing  practices  and 
behavior  of  fishermen. 

(C)  Changes  in  research, 
administration,  and  enforcement  costs 
and  management  effectiveness. 

(H)  Changes  in  the  economic,  social, 
or  cultural  value  of  fishing  activities  and 
nonconsumptive  uses  of  fishery 
resources. 

(1)  Changes  in  the  distribution  of 
benefits  and  costs. 

(J)  Social  effects. 

(ii)  The  Councils  should  adhere  to  the 
precautionary  approach  found  in  the 
Food  and  Agriculture  Organization  of 
the  United  Nations  (FAO)  Code  of 
Conduct  for  Responsible  Fisheries 
(Article  6.5),  which  is  available  from  the 
Director.  Publications  Division,  FAO, 
Viale  delle  Terme  di  Caracalla,  00100 
Rome.  Italy,  when  faced  with 
uncertainty  concerning  any  of  the 
factors  listed  in  this  paragraph  (d)(3). 

(4)  Monitor  selected  management 
measures.  Effects  of  implemented 


measures  should  be  evaluated  routinely. 
Monitoring  systems  should  be 
established  prior  to  fishing  under  the 
selected  management  measures.  Where 
applicable,  plans  should  be  developed 
and  coordinated  with  industry  and 
other  concerned  organizations  to 
identify  opportunities  for  cooperative 
data  collection,  coordination  of  data 
management  for  cost  efficiency,  and 
avoidance  of  duplicative  effort. 

(e)  Other  considerations.  Other 
applicable  laws,  such  a-  "hf*  KfNfFA.  the 
ESA,  and  the  Migrator)  h'.:c,  I   faiy  Act. 
require  that  Councils  consider  the 
impact  of  conservation  and  management 
measures  on  living  manne  resources 
other  than  fish;  i.e.,  marine  mammals 

»m\  hirHs 

§  WC)  15^     Hatiooai  StarxJard  lO- -S«t«ty  o( 
L.  to  at  S»fta. 

\a]  .-iiundard  10.  Conservation  and 
management  measures  shall,  to  the 
extent  practicable,  promote  the  safety  of 
human  life  at  sea. 

(b)  General.  (1)  Fishing  is  an 
inherently  dangerous  occupation  where 
not  all  hazardous  situations  can  be 
foreseen  or  avoided.  The  standard 
directs  Councils  to  reduce  that  risk  in 
crafting  their  management  measures,  so 
long  as  they  can  meet  the  other  national 
standards  and  the  legal  and  practical 
requirements  of  conservation  and 
management.  This  standard  is  not  meant 
to  give  preference  to  one  method  of 
managing  a  fishery  over  another. 

(2)  The  qualifying  phrase  "to  the 
extent  practicable"  recognizes  that 
regulation  necessarily  puts  constraints 
on  fishing  that  would  not  otherwise 
exist.  These  constraints  may  create 
pressures  on  fishermen  to  fish  under 
conditions  that  they  would  otherwise 
avoid.  This  standard  instructs  the 
Councils  to  identify  and  avoid  those 
situations,  if  they  can  do  so  consistent 
with  the  legal  and  practical 
requirements  of  conservation  and 
management  of  the  resource. 

(3)  For  the  purposes  of  this  national 
standard,  the  safety  of  the  fishing  vessel 
and  the  protection  from  injury  of 
persons  aboard  the  vessel  are 
considered  the  same  as  "safety  of 
human  life  at  sea.  The  safety  of  a  vessel 
and  the  people  aboard  is  ultimately  the 
responsibility  of  the  master  of  that 
vessel.  Each  master  makes  many 
decisions  about  vessel  maintenance  and 
loading  and  about  the  capabilities  of  the 
vessel  and  crew  to  operate  safely  in  a 
variety  of  weather  and  sea  conditions. 
This  national  standard  does  not  replace 
the  judgment  or  relieve  the 
responsibility  of  the  vessel  master 
related  to  vessel  safety.  The  Councils, 
the  usee,  and  NMFS.  through  the 
consultation  process  of  paragraph  (d)  of 


this  s^Ttion   will  r«view  all  FMPs 

amerH!ii,H[.!s   huc.  rt-Ki-'riMons  lUinn).; 
tht'ir  lUn  fifijinre';!  '•■'  Hrisur*'  \hf\ 
r^-'  iniii./e  a':\   . ;:,;)<)!  '  o\\  '.h»'  s^tct'*  nf 
human  ',i\^'  at  stM  Aun  ::\ii',\iu\z^'  or 
mitigalH  ihat  i;npcii  '.  ■>Ahei>'  praitifahie. 

(c)  ^^!/^'.^"^   .     ":  s.;Ji"nrj! -fis    The 
fiMiiiuin>^  ;s  a  risin-iiu  iusi'.e  lis!  of  safety 
'  i't!s:iifr3!;ii:;s  t.hat  shouki  ;h^ 

I  iirisuUimd  \v.  ►'valuatin^  nianagemeiit 
nit-asvirt's  imkicr  ;iat.ona!  standard  !i) 

;i;  I  >i»T<it;n^  fr)\  '.''oviiufi'it   Wht-re 
and  wh*'!;  a  fishin*;  vessel  operates  ;s 
parfiN   -1  f'!:;i  tion  of  rhe  ijeneral  <  liriiate 
arol  weat.her  pa'renis  of  an  area 
Tvpiiaiiv    iaryer  vessels  (an  fish  farther 
offshore  anci  in  niorf'  aifverse  weather 
(.uniiit'.ons  tfian  sinalier  vf>s,sels   An 
FMP  shouici  try-  to  avoid  t;reating 
si'iiations  'hat  rpsuit  m  ves.-^is  goitig 
,),;!  farttuT    fish'ng  ioniser,  or  fishing  ir. 
weather  worse  tfian  thev  generaMv 
w  iui(i  have  in  the  absent. e  of 
nianagenient  measures   Where  these 
c  oiufi'ions  a.'^*  .iiiavoidahle 
nianagement  measures  should  mitigate 
tfiese  effws    i  (jnsisten!  with  the  overa!; 
iiianagenien'  goals  fif  the  fisherv 

(2!  ( -t'ln  mui  vs^f'  i^mdm^ 
jTqu>.rr^:rf:'ts    A  fistung  vessel  o|_>erates 
II:  a  vMfv  .ivnarn.i   environment  that  (dr. 
hf  an  extremely  il,in>ier<)us  place  to 
Work   Mo\;[!^  fieinv  gear  m  a  s«>away 
oreatev  r\  dangerous  sit  nation  on,  a 
vessel    (  -arrvink;  extra  gear  tan  also 
sik;niri!-ar.!  Iv  .'-►•liiKe  the  stability  of  a 
fistonki  '.essei,  rnaKin^  ;t  prone  1() 
capsi/iiig    An  FMF'  should  ( onsider  the 
safetv  an.ii  stabil;t\  of  fishing  vessels 
wf:ci!  req;i,ririg  sp«M  sflt   gear  or 
rei, airing  tt>e  rfTiioval  of  i^ear  from  the 
witer    Mana^iement  measures  shouhi 
nTie<  t  ,\  sensit,'.  ;'v  '  i  these  issues  and 
provide  meth(Kis  of  iniiigatKjn  of  these 
situat.ons  wtierever  possdiie 

!  i:  lj:v,itei.i  sriisofr  ami  art'O  Ushrnrs. 
Kis.^ieries  wt'jere  'iirie  (  iinstraints  for 
ha'v  estii.K  are  .j  s.w;nifi(  ant  fa;  tor  and 
wi'ti  ni'  fiexitii.itv  'or  w»'attier   often 
called  "derby"  fis.tienes  i  an  (  .-^^ate 
serious  safety  protMems  ID  participate 
fully  in  s  ii  .';   i  \^,hrr\    '".s.he.-men  mav 
fish  in  bail  ^.\K,i:',f:  .mi',  overload  their 
vessel  witn  ^^t^:.  anu  or  gear   Where 
these  conditions  exist   FMl's  snoud 
attempt  to  mitigate  these  effe;  ts  irKi 
avoid  them  in  new  manatenen; 
regimes,  as  discussed  in  para>;r;iph  (e)  of 
this  section. 

(d)  Consultation.  During  preparation 
ofanyFMI'  FNfP  amendment,  or 
regulation  ma;  nught  affect  safety  of 
human  life  at  sea.  the  Council  should 
consult  with  the  USCG  and  the  fishing 
industry  as  to  the  nature  and  extent  of 
any  adverse  impacts.  This  consultation 
may  be  done  through  a  Council  advisory 
panel,  committee,  or  other  review  of  the 
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F.VIF'.  FMP  amendment    (if  regulations 
.Mitigation,  to  the  extent  practicable,  and 
other  safety  considerations  identified  m 
paragraph  (c)  of  this  section  should  be 
included  in  the  FMP 

(e)  Mitigation  ;ne(is:;rp,s    There  are 
many  ways  in  which  an  FMP  may  avoid 
or  provide  alternative  measures  to 
re(iu(  e  potential  impacts  on  safet\-  of 
human  life  at  ,sea   The  following  is  a  hs* 
of  some  fartors  that  (,ould  i>e  c  ijicsidereri 
when  management  measures  are 
developed. 


ill  .Setting  seasons  to  avoid  hazardous 
weather 

i2)  Providing  for  seasonal  or  trip 
flexibility  to  account  for  bad  \Neathpr 
'weather  davsj 

(3)  Allowing  for  pre-  ar^d  post-seas' ;: 
"soak  time"  to  deploy  and  pick  up  'ixed 
ijear,  so  as  to  avoid  overioadink;  vesseis 
v\'ith  fixed  gear 

'41  Tailoring  gear  requirements  to 
prcnude  for  smaller  or  dthier  i^ear  for 
smaller  vessels 

(5)  A'. oiauiR  management  measures 
that  require  hazardous  at-sea 
inspections  or  enforcement  if  other 


comparable  enforcement  could  be 
accomplished  as  effectively. 

(6)  Limiting  the  number  of 
pauticipants  in  the  fishery. 

(7)  Spreading  effort  over  time  and  area 
to  avoid  potential  gear  and/or  vessel 
conflicts. 

(8)  Implementing  management 
measures  that  reduce  the  race  for  fish 
and  the  resulting  incentives  for 
fishermen  to  take  additional  risks  with 
respect  to  vessel  safety. 

'pp  n—  Qs   •  •  4  '•  Filed  4-30-98,  8:45  am) 
siu^NG  coot  »i£>^a-f 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  260 

Guides  for  the  Use  of  Environmental 
Marketing  Claims 

agency:  Federal  Trade  Commission. 
ACnoM:  Final  revised  guides. 

SUMMARY:  The  Federal  Trade 
Commission  C'Commission")  issued 
Guides  for  the  Use  of  Environmental 
Marketing  Claims  ("guides")  on  July  28. 
1992.  The  guides  included  a  provision 
for  public  comment  and  review  three 
years  af^er  adoption  to  determine 
whether  there  was  a  need  for  any 
modifications  In  connection  with  this 
review,  in  luly  1995  the  Commission 
sought  public  comment  on  a  variety  of 
issues,  and  held  a  two  day  public 
workshop-conference  on  December  7 
and  8.  1995  On  October  11,  1996.  the 
Commission  issued  revised  guides,  but 
advised  that  it  had  not  yet  completed  its 
review  of  the  Recyclable  and 
Compostable  guides  because  of  ongoing 
relevant  consumer  research.  One 
purpose  of  the  research  was  to  examine 
whether  "recyclable"  and 
"compostable"  claims  continue  to  imply 
that  consumers  can  recycle  or  compost 
the  marketed  product  in  their  own  area. 
Further,  the  Commission  decided  to 
seek  additional  public  comment  on  the 
issue  of  whether  product  parts  that  can 
be  reconditioned  and/or  reused  in  the 
manufacture  of  new  products  could  be 
considered  "recyclable"  under  the 
guides  and  whether  products  made  from 
such  reconditioned  and/or  reused  parts 
could  qualify  as  "recycled"  under  the 
guides  The  Commission  has  now 
completed  its  review  of  the  above  issues 
and  is  issuing  further  amendments  to 
the  guides,  as  discussed  below 

The  Compostable  guide  is  amended  to 
clarify  that  an  unqualiHed  compostable 
claim  can  be  made  if  a  product  is 
compostable  in  a  home  compost  pile  or 
device,  even  if  municipal  or 
institutional  composting  facilities  are 
not  locally  available.  This  is  because 
consumers  are  likely  to  perceive  claims 
of  compostability  to  mean  that  a  product 
may  be  composted  in  a  home  compost 
pile  or  device.  The  Recyclable  guide  is 
modified  to  allow  the  term  "recyclable" 
to  be  used  for  a  package  or  product  that 
can  be  recovered  from  the  solid  waste 
streasi  for  reuse  or  for  the  manufacture 
of  another  package  or  product,  so  long 
as  the  package  or  product  can  be 
collected  through  an  established 
recycling  program  (thus  including 
reused,  reconditioned  and 
remanufactured  products).  The  guides 
retain  the  provision  that,  to  make  an 


unqualiHed  recyclable  claim,  recychng 
collection  programs  should  be  available 
to  a  substantial  majority  of  consumers  or 
communities,  but  the  Commission  is 
modifying  the  suggested  qualifying 
statement  for  when  an  unqualified  claim 
is  not  appropriate.  Further,  a  new 
example  illustrates  that  the  phrase 
"Please  Recycle"  is  considered 
equivalent  to  a  "recyclable"  claim.  In 
addition,  the  Recycled  Content  guide  is 
amended  to  clarify  that  recycled  content 
may  consist  of  used,  reconditioned  or 
remanufactured  components,  as  well  as 
raw  materials  Finally,  the  Commission 
is  amending  the  guides  to  clarify  that 
they  apply  to  all  forms  of  marketing, 
including  digital  or  electronic  media, 
such  as  the  Internet  and  electronic  mail, 
and  to  the  marketing  of  services,  as  well 
as  products  and  packages. 
EFI^CTlVt  DATE:  Msv  1    1P9« 
FOf!  FURTHER  INFORMATION  COffTACT: 
Janice  PodoU  Frankle.  Attorney.  (202) 
326-3022.  or  Pablo  ZylbergJait, 
Attorney.  (202)  326-3260.  Division  of 
Enforcement.  Bureau  of  Consumer 
Protection.  FTC.  Washington.  D.C. 
20580 
SUPPt-EMENTARY  INFORMATION: 

I.  Background 

A  Purpose  of  the  Guides 

Like  other  industry  guides  issued  by 
the  Commission,  the  Environmental 
Marketing  Guides  "are  administrative 
interpretations  of  laws  administered  by 
the  Commission  for  the  guidance  of  the 
public  in  conducting  its  affairs  in 
conformity  with  legal  requirements   '  16 
CFR  15.  The  guides  indicate  how  the 
Commission  will  apply  Section  5  of  the 
Federal  Trade  Commission  Act  ("FTC 
Act"),  which  prohibits  unfair  or 
deceptive  acts  or  practices,  in  the  area 
of  environmental  marketing  claims.  15 
use.  45  The  guides  apply  to  all  forms 
of  marketing  of  products  and  services  to 
the  public,  whether  through 
advertisements,  labels,  package  inserts, 
promotional  materials,  or  electronic 
media. 

B  1995  Federal  Register  Notice 

When  the  Commission  issued  the 
guides  in  1992.  it  included  a  provision 
that  three  years  after  adoption,  it  would 
seek  public  comment  on  "whether  and 
how  the  guides  need  to  be  modified  in 
light  of  ensuing  developments.  ' 
Pursuant  to  this  provision,  in  a  Federal 
Register  Notice  published  on  July  31. 
1995  ("1995  Notice"),  the  Commission 
sought  comment  on  a  number  of  general 
issues  relating  to  the  guides'  efHcacy 
and  the  need,  if  any.  to  revise  or  update 
the  guides.  60  FR  38978.  The 
Commission  also  sought  comment  on 


specific  issues  related  to  particular 
environihental  claims  addressed  by  the 
guides.  In  addition,  the  1995  Notice 
announced  that  Commission  staff  would 
be  conducting  a  public  workshop- 
conference  at  the  conclusion  of  the 
comment  period  to  discuss  issues  raised 
by  the  written  comments  The  workshop 
was  held  on  December  7  and  8.  1995. 

The  Commission  received  99 
comments  in  response  to  the  1995 
Notice. '  Some  of  those  comments  are 
relevant  to  the  issues  prvsented  in  the 
October  11,  1996  Federal  Register 
Notice  ("1996  Notice"),  discussed 
below^ 

C  1 996  Federal  Register  Notice 

On  October  1 1 .  1996,  the  Commission 
published  revised  guides  (1996  Notice). 
which  included  revisions  to  the 
prefatory  sections,  as  well  as  the 
following  sections  (ieneral 
Environmental  Benefits.  Degradable/ 
Biodegradable/Photodegradable. 
Re{:vcied  Content.  Source  Reduction. 
Refi liable  and  Ozone  .Safe  and  Ozone 
Friendly  61  FR  533 11   At  that  time,  the 
Commission  advised  that  it  was  still  in 
the  process  of  reviewing  the  Recyclable 
and  rx)mpostable  guides  and  wanted  to 
evaluate  the  results  of  ongoing 
consumer  reseanh  The  Commission 
also  staled  that  it  was  s€»eking  further 
public  comment  on  the  issue  of  whether 
product  parts  that  can  be  reconditioned 
and  or  reused  in  the  manufaclure  of 
new  products  could  be  considered 
"recyclable"  under  the  guides  and 
whether  prcxluc  ts  manufaclured  from 
such  re<  onditioned  and' or  reused  parts 
could  qualify  as    recycled'  under  the 
guides  In  addition,  the  Commission 
reiterated  its  request  for  consumer 


■Th«  commenis  came  from  4S  trade  associations 
or  trad*  sssocLition  coalitions.  28  man u fact ursrs. 
diatributors  or  rstailars.  12  consumer, 
•nvironinantal  or  public  advocacy  organizations;  4 
ttaia  gownuneni  ofricials  or  Iwdies.  2  federal 
goveminant  agencies  or  ofTicials.  2  certification 
organizations:  1  standards  organization.  1  city 
goverrunant  official.  1  individual.  1  educational 
iiutilution.  1  consulting  company:  and  1  public- 
private  recycling  coalition 

'  The  comments  are  on  the  Commission's  public 
record  as  Document  Nos.  B17512400001- 
B17S12400099  for  the  19«5  Notice  and 
B2O81870OOO1-B2081870227  for  the  1996  Notice 
The  comments  are  cited  in  this  Notice  by  the  name 
of  the  commenter.  reference  to  either  the  1995 
Notice  or  the  1996  Notice,  depending  on  which 
no(ice(s|  was  responded  to  by  the  commenter.  a 
shortened  version  of  the  comment  number,  and  the 
relevant  page(s|  of  the  comment,  e.g..  Virginia 
Automotive  Recyclers  i^ss'n.  1996  Notice,  t^  at  1. 
The  transcript  of  the  public  workshop  is  on  the 
Commission's  public  record  as  Document  No 
P9S4S01   A  complete  list  of  commenters.  the 
commenis.  a  transcript  of  the  workshop 
proceedings,  and  consumer  perception  studies 
conducted  are  available  for  insp«ction  and  copying 
in  Iba  Consumer  Respoixse  Center.  Room  130, 
Federal  Trade  Commission.  6th  h  Pennsylvania 
Ave..  N  W  .  Washington.  DC.  20560. 
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perception  data  for  "recyclable"  and 
"compostable"  claims.' 

In  response  to  the  1996  Notice,  227 
comments  were  received.*  Part  11 
summarizes  the  comments  on  the  1996 
Notice,  and  comments  on  the  1995 
Notice  that  are  relevant  to  the  issues 
raised  in  the  1996  Notice. 

D.  Consumer  Survey  Evidence 

The  consumer  perception  survey 
evidence  received  by  the  Commission  is 
relevant  to  the  issues  raised  in  the  1996 
Notice.  The  Council  on  Packaging  in  the 
Environment  (  "COPE ')  conducted  a 
national  telephone  survey  in  April  1996, 
providing  evidence  on  whether 
consumers  consider  products  made 
from  reconditioned  parts  to  be 
"recycled  "  COPE  surveys  from  March 
1993,  September  1993.  and  December 
1994  provide  empirical  data  concerning 
consumers'  interpretations  of 
"recyclable"  and  "Please  Recycle' 
claims.  A  Roper  Starch  Worldwide,  Inc. 
("Roper  Starch  ")  survey  of  consumers 
conducted  through  personal,  in-home 
interviews  during  oiecember  1996. 
provides  information  on  how  recyclable 
claims  are  interpreted  Research 
performed  by  professors  from  American 
University,  through  mail-intercept 
interviews,  provides  empirical  data  on 
consumer  interpretation  of  recyclable 
claims  and  certain  disclosures.* 


'  For  example,  the  1995  Notice  requested  any 

empi.'icai  data  relevant  to  whether  consumers 
perr.eive  that  products  made  from  reconditioned 
parts  (hat  would  otherwise  have  been  discarded 
should  qualify  as    recycled"  products  Further,  the 
1995  Notice  sough!  comment  on  certain  issues 
relating  to  the  Recyclable  and  Compostable  guides 
and  requested  anv  empinca.  data  rega.'ding  whether 
an  unqualified  recyclable  or  an  unqualified 
compostable  claim  conveys  a  claim  concerning 
local  avBiUbilltv  of  recycling  or  composting 
programs  and  whether  a.iv  evidence  indicates  that 
those  guides  should  be  modified,  and  if  so.  in  what 
manner   In  aadition,  the  1995  Notice  slated  that  the 
available  evidence  suggested  thai  certain  qualifying 
disclosures  outlined  in  ihe  Recyclable  and 
Compostable  guides  mav  be  more  effective  than 
others  in  conveying  to  consumers  that  facilities  mav 
not  be  available  in  their  community  to  recycle  or 
compost  the  product  Thus,  the  Conuni&sion  aslted 
for  any  evidence  indicating  iha;  certain  of  those 
qualifying  disclosures  should  \ie  .modified,  and  if 
so.  in  what  .-nanner 

'These  came  from  201  automotive  parts  dealers, 
automotive  recyclers.'  automotive  salvage 
companies,  dismantlers.  wTcckers  and  rebuilders 
17  trade  associations  ( 1 1  of  which  represent 
"automotive  .'ecvclers,  '  rebuilders,  and 
dlsmantie.'sl.  2  manufacturers  1  federal  government 
agency;  1  public-private  recycling  hoiiine.  1 
municipal  recycling  and  soi;d  waste  commission   : 
association  of  recycling  managers.  1  state  office  of 
environmental  assistance,  l  nonprofit  public 
service  corporation,  and  !  individual 

'Although  the  revised  guides  are  effective 
immediately,  the  Commission  will  take  into 
consideration  the  date  when  materials  were 
authorized  to  be  printed  in  conformance  with  the 
former  guides. 


II.  Summary  of  Comments  and 
Modifications  to  the  Guides 

A.  The  Compostable  Guide 

1.  Summary  of  Comments  Regarding  the 
Compostable  Guide 

Only  a  few  comments  directly 
addressed  the  Compostable  guide, 
which  states  that  an  unqualified 
compostable  claim  might  be  deceptive 
unless  a  product  can  be  safeh 
composted  at  home  and  in  a  municipal 
composting  facility  The  Society  of  the 
Plastics  Industry,  Inc  ("SPrj  stated  that 
home  composting  appears  to  be  the 
primary  means  of  composting  practiced 
by  consumers  and  thus  asked  tlie 
Commission  to  clanfy  that  an 
unqualified  compostable  claim  can  be 
made  for  an  item  that  can  be  safely 
composted  in  a  home  compost  pile  or 
device.*  SPI  stated  that  it  was  unaware 
of  any  data  indicating  that  a  product 
compostable  in  a  home  compost  pile  or 
device  would  not  be  compostable  in  a 
municipal  composting  facility  SPI 
stated  further  that  the  lack  of  municipal 
composting  facilities  near  the  consumer 
is  irrelevant  to  the  validity  of  an 
unqualified  compostable  claim  SPI 
noted,  however,  that  if  a  product  is  only 
compostable  in  a  municipal  facility. 
then  that  fact  should  be  disclosed  and 
a  qualifier  regarding  local  availability 
should  be  used.  Another  commenter 
recommended  modifying  the  definition 
of  "compostable"  to  indicate  that  the 
advertised  product  "must  break  dowTi  in 
approximately  the  same  time  as  the 
materials  it  is  generally  composted 
with."' 

2,  Modifications  to  the  Compostable 
Guide 

Because  there  are  fewer  than  20 
municipal  solid  waste  composting 
facilities  in  the  United  States,  the 
Commission  now  believes  that  few 
consumers  are  likely  to  know  about  and 
associate  a  compostable  claim  with 
municipal  solid  waste  composting 
facilities  *  Moreover,  the  Commission 


•SPI,  1995  Notice   »53  at  25;  1996  Notice,  #70  at 
2 
'Mobil  Chemical  Co  ("Mobil")  1995  Notice,  »38 

at  4   The  guide  currently  states  t.hat  a  compostable 
claim  mea.is  that  a  product  will  break  down  in  a 
■  safe  and  timely  manner     The  Commission 
interprets  the  "timelv  manner  "  la.iguage  to  mean 
that  the  product  or  package  vi-...  break  dovira  in 
approximately  the  same  time  as  the  materials  with 
which  it  IS  composted 

"This  view  15  supported  Bt  a  1991  University  of 
Illinois  study  about  consumer  perceptions  of  such 
terms  as  '  degradabie'biodegraaabie," 
"compostable  "  "recyclable  '  anc  '  enviroomantaliy 
friendly  '  When  consumers  were  asked  the  open- 
ended  question.  What  does  the  term  compostable 
mean'     44  2%  of  respondents  defined  compostable 
in  terms  of  a  home  compost  pile.  The  study 
reported  that  corisumers  did  not  mention  municipal 


agrees  with  SP!  that  a  product 
technicalK  capable  of  being  composted 
in  a  home  compost  pile  or  device  would 
also  be  compostable  in  a  municipal 
composting  facility.  Thus,  the 
Compostable  guide  and  Example  1  have 
been  revised  to  clanfy  that  an 
unqualified  compostable  claim  can  be 
made  if  a  product  is  compostable  in  a 
home  compost  pile  or  device  even  if 
municipal  or  institutional'  composting 
facilities  are  not  locally  available  '°  The 
guide  still  states,  however,  that  if  a 
claim  IS  made  that  a  product  is 
compostable  in  a  municipal  or 
institutional  composting  facility,  then 
the  claim  may  need  to  be  qualified  to 
the  extent  n€K;essary  to  avoid  deception 
about  the  limited  availability  of 
composting  facilities 

B.  The  Recyclable  and  Recycled  Content 

Guides 

1  Claims  Regarding  Local  Availability 
of  Recycling  Facilities 

a.  Background.  The  Recyclable  guide 
states  that  consumers  are  likely  to 
interpret  unqualified  recyclable  claims 
to  imply  that  facilities  are  available  in 
their  community  to  recycle  the  product. 
and  that  if  facilities  are  not  available  to 
a  substantial  majontv  of  consumers  or 
in  a  substantia]  majority  of 
communities,  then  such  claims  should 
be  qualified.  An  important  issue  that 
arose  in  the  review  of  the  Recyclable 
guide  concerned  whether  this 
interpretation  of  an  unqualified  claim  is 
still  correct.  Closely  related  to  this  issue 
is  how  consumers  interpret  the 
increasing  number  of  claims  such  as 

'Please  Recycle"  in  the  marketplace, 
and  if  these  claims  also  need 
qualification  when  available  facilities 
are  limited. 

b.  Summary  of  Comments  Regarding 
the  Local  Availability  Standard  and 
"Please  Recycle"  Claims.  The  issue  of 
how  consumers  interpret  unquahfied 
recyclable  claims  and  whether  the  term 
implies  anything  about  the  availability 
of  local  recycling  facilities  provoked  a 
wide  range  of  comments.  A  few 
commenters  contended  that  no 
qualifications  about  limited  availability 
were  necessary. ' '  Most  of  the 


composting  programs  in  their  defioltioos  of 
"compostable  ■' 

'The  word  'institutional"  has  been  added 
because  there  are  also  privately  operated 
composting  facilities 

■0 Example  3  has  been  deleted  because  revised 
Example  1  now  illustrates  the  same  concept  In 
addition,  references  to  "]rard  waste"  have  been 
changed  to  "yard  trimmingii"  became  the 
Environmental  Protection  Agency  ("EPA")  advised 
that  the  latter  term  is  becoming  more  prevalent 

"International  Dairy  Foods  Ass'n  ("IDFA"),  1995 
Notice.  fl3  at  2-3:  American  Bakers  Ass'n.  1B9S 
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approximately  40  commeiiters  who 
specifically  discussed  recyclable  claims, 
however,  only  favored  a  less  restrictive 
approach  to  when  the  term  "recyclable" 
should  be  qualified.  One  commenter 
stated  that  the  assertion  that  some 
consumers  may  not  understand  that 
"recyclable"  means  that  the  package  is 
recyclable  only  if  there  is  a  recycling 
program  in  the  community,  seems  to 
unnecessarily  question  the  intelligence 
of  consumers.'^  Another  commenter 
recommended  that  the  Commission 
indicate  that  only  claims  of  recyclability 
that  imply  availability  of  programs 
(rather  than  recyclable  claims  in 
general)  may  require  qualification  to  the 
extent  necessary  to  avoid  consumer 
deception  about  limited  availability  of 
recycling  programs  and  collection 
sites."  Another  commenter  stated  that 
the  Commission  would  promote 
dissemmation  of  information  and  spur 
demand  for  increased  recycling  facilities 
by  modifying  the  recyclability  standards 
to  allow  claims  of  recyclability  where  a 
material  can  be  recycled  by  an  accepted, 
practical  method,  whether  or  not 
facilities  to  do  so  are  widely  available.'* 

Commenters  also  recommended  that 
the  threshold  for  making  unqualified 
"recyclable"  claims  be  lowered  to 
permit  such  claims  if  facihties  are 
available  to  a  significant  percentage  of 
the  population  nationwide,  or  to  a 
reasonable  portion  of  the  population 
(rather  than  the  current  threshold  of 
substantial  majority).'^  Several 
commenters  suggested  that  the 
Commi.ssion  harmonize  its  guides  with 
the  draft  standards  being  developed 
within  the  International  Organization 
for  Standardization  ("ISO"),  which 
would  require  that  collection  facilities 
be  available  to  a  "reasonable  portion"  of 
the  population  '*  One  commenter 
contended  that  the  "reasonable  portion" 
language  is  more  manageable  than  the 


Notice.  t23  at  1-2;  Pip«rboard  Packaging  Council 
("PPC").  1»95  Nolice.  m7  it  1-8 

"IDFA,  1993  Notice.  113  at  2 

"Grocery  Manufacturers  of  Anierica  ("GMA"), 
im.3  Nolice.  tsg  at  10.  20 

'*Soap  and  OMeigent  Asa'n  ("SOA").  IMS 
Notice.  MS  at  9  See  alio  Paper  Recycling  Coalition 
("PRC"),  1995  Nolice.  #91  at  6  (the  CominlMlons 
recyclable  ttandard  may  hinder  the  growth  of 
recycling  markets  by  limiting  the  recovery  of 
materials  for  which  there  Is  i  demand,  but  for 
which  the  threshold  to  use  an  unqualified 
"recyclable"  claim  ha*  not  been  met). 

"  3M,  VS.  Sub- TAG  to  ISO.  National  Assn  of 
Manufacturers,  Chemical  Manufacturers  Ass'n 
("3M").  IMS  Notice,  *32  at  2  (reasonable  portion). 
Eastman  Kodak  Co.  ('Kodak"),  1999  Nolice,  *42  at 
3  (reasonable  portion):  American  Plastics  Council. 
IMS  Nolice.  tbA  at  IS  (signincani  portion); 
National  Ass'n  of  Photographic  Manufacturers,  Inc. 
("NAPM  "I.  IMS  Notice.  #83  at  2  (reasonable 
portion). 

'*3M.  IMS  Notice.  t32  at  2.  Kodak,  IMS  Nolice, 
•42  at  3,  NAPM,  IMS  Notice,  183  at  2. 


■substdiitidl  inajonty    wording  in  the 
guides  and  would  require  less 
cumbersome  data  collection.'^ 

In  contrast,  several  commenters  urged 
the  Commission  to  retain  the  current 
recyclable  qualifications."  EPA  stated 
that  claims  of  recyclability  need  to  be 
qualified  as  recommended  in  the  guides 
because  there  is  no  real  benefit  to 
consumers  in  being  informed  that  a 
product  or  package  is  technically 
recyclable  if  a  program  is  not  available 
enabling  them  to  recycle  the  material 
after  use."  EPA  also  stated  that  it  would 
strongly  oppose  allowing  the 
unqualified  use  of  the  term  "recyclable" 
unless  it  can  be  definitely  proven  that 
such  usage  would  not  contribute  to  the 
placement  of  improper  materials  into 
recycling  bins. 

Another  commenter  maintained  that 
the  substantial  increase  in  curbside 
collection  programs  over  the  past  few 
years  does  not  obviate  the  problem 
because  the  availabiUty  of  curbside 
collection  can  itself  mislead  consumers 
about  the  recycling  properties  of  certain 
materials.^°  A  recycling  association 
noted  that  false  claims  of  recyclability 
waste  consumers'  time  both  in 
preparing  materials  to  be  recycled  and 
in  sorting  through  material  not  picked 
up  because  of  contamination  with  non- 
recyclables.^'  The  commenter  stated,  for 
example,  that  its  members  had  to 
explain  to  consumers  why  the  recycling 
crew  did  not  take  the  corrugated  takeout 
pizza  boxes  labeled  "recyclable,"  but 
which,  in  fact,  were  not  recycled  in  the 
community  where  the  pizza  was  sold. 

Another  commenter  urged  the 
Commission  to  modify  the  guides  to 
limit  the  use  of  the  unqualified  claim 
"recyclable"  to  only  those  products  and 
materials  that  are  accepted  for  recycling 
in  the  majority  of  curbside  recycling 
programs  across  the  country  or  in  the 
communities  where  the  product  is  sold 
or  distributed,  or  are  accepted  for 
recycling  at  the  point  of  purchase  or 
distribution,  or  have  demonstrated  a 
recycling  rate  of  50%  or  better 
nationally  or  in  the  communities  where 
the  product  is  sold  or  distributed  "  The 
Environmental  Defense  Fund  ("EDF") 
stated  that,  to  avoid  consumer  deception 
at  the  point  of  purchase,  the  qualifying 


•^ Kodak.  IMS  Notice.  M2  at  3. 

■■Helena  Curtis,  Inc..  IMS  t^otice  *8  at  3: 
National  Recycling  Coalition  Inc.,  1993  Notice.  #73 
at  1. 

"EPA.  IMS  Nolice.  #22  at  2.  5;  1996  Notice.  1213 
at  1-2 

">  Aluminum  Ass'n.  Inc.  1999  Notice.  f66  at  1^ 
s. 

"  Asa'n  of  Recycling  Managers.  Inc..  1995  Notice. 
177  at  2.  5 

"Califomians  Agaiiut  Waste  Foundation.  IMS 
Notice.  Ml  at  3. 


language  accompanying  a  claim  should 
explicitly  state  the  current  extent  of 
availability  of  facilities  and  programs 
required  to  fulfill  the  claim,  and 
therefore  avoid  placing  the  burden  on 
consumers  to  determine  local 
availability.^^  Two  university  professors 
who  conducted  research  on  recycling 
claims  also  suggested  stronger 
qualifications.^* 

The  comments  on  statements  such  as 
"Please  Recycle  '  also  were  mixed. 
Several  industry  commenters  stated  that 
statements  like  "Please  Recycle"  are 
exhortations  to  encourage  consumers  to 
recycle  and  not  claims  about  whether  a 
particular  product  is  widely 
recyclable."  NSDA  explained  that  in 
the  soft  drink  industry,  the  three- 
chasing-arrows  logo  is  almost  always 
displayed  in  conjimction  with  the 
"Please  Recycle"  message,  and  the 
industry  does  not  want  any  special 
meaning  to  be  attached  to  the  logo  or  the 
adjoining  "Please  Recycle"  phrase, 
which  simply  asks  the  consumer  to 
consider  recycling.^' 

In  contrast.  EPA  stated  that  it  viewed 
"Please  Recycle"  as  similar  to  an 
unqualified  claim  of  recyclability.^^  EPA 
also  expressed  concern  that  the  phrase 
"Please  Recycle"  accompanied  by  the 
chasing-arrows  symbol  may  simply  be 
an  effort  by  marketers  to  display  that 
symbol  without  having  to  make  a 
qualified  recyclable  claim  EP.^  stated 
that  such  messages  are  so  similar  to  a 
claim  of  recyclability  that  when 
unqualified,  they  may  be  deceptive. 
University  researchers  Maver  A  Cude 
suggested  revising  the  guides  to  clarify 
that  the  phrase  "Please  Recycle"  is  not 
adequate  to  inform  consumers  about  a 
pnxluct's  recyclability."  Several 
Attorneys  General  recommended 
modifying  the  guides  to  state  that  the 
exhortation  to  recycle  be  expressly 
qualified  whenever  collection  facilities 
are  limited  for  the  material  in  question 
by  stating  the  percentage  of  the 
population  that  cannot  recycle  the 
material,  followed  by  information  on 
how  to  find  out  whether  the  material  is 
recyclable  in  the  consumer's  area. ^9 


»EDF.  1998  Nonce.  »93  at  4 

"Professors  Robert  N.  Mayer  and  Brenda  J.  Cude 
("Mayer  It  Cude  ").  1995  Notice,  #20  at  3. 

"GMA.  1995  Notice.  #59  at  19  (such  claims 
energize  cocuumers  to  recycle  items  that  can  be 
recycled,  curbing  the  use  of  "Please  Recycle"  might 
threaten  upward  trend  of  recycling  rates);  National 
Soft  Drink  Ass'n  ("NSDA").  1995  Notice.  #62  at  6; 
SDA.  IMS  Notice.  #65  al  9:  Chemical  Specialties 
Manufacturers  Ass'n.  IMS  Notice.  #72  al  IS. 

»NSDA,  IMS  Notice.  #62  at  6. 

r-EPA,  IMS  Notice.  #22  al  2. 

"Mayer  k  Cude,  IMS  Notice,  #20  at  5. 

'•Attorneys  General  of  the  States  of  Arizona, 
California,  Connecticut,  Florida.  Massachusetts, 
Minnesota.  Missouri.  New  York,  Pennsylvania, 
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c.  Consumer  Perception  Data 
Regarding  the  Local  Availability 
Standard  and  '■Please  Recycle"  Claims. 
In  the  December  1994  COPE  survey, 
respondents  were  asked  if  a  "Please 
Recycle"  claim  on  a  package  meant  that 
collection  programs  existed  in  their 
community  to  recycle  that  package 
Approximately  one-third  of  consumers 
stated  that  the  "Please  Recycle"  label 
meant  that  they  could  recycle  the 
product  in  (heir  communitv  When 
consumers  were  asked  if  the  ■Plea.se 
Recycle"  label  on  a  package  meant  that 
the  package  can  be  recycled  bv 
consumers  in  all,  most,  some,  a  few  or 
no  communities,  over  one-half 
responded  that  the  claim  meant  that  the 
product  could  be  recycled  bv  consumers 
in  "all"  or  "most"  communities 
nationwide. 

One  question  in  the  Roper  Starch 
survey  asked  consumers  if  the  claim  of 
"recyclable  package  '  on  a  cereal  box 
meant  that  there  definitely  '\s  a  recycling 
facility  for  such  packages  in  the 
consumers'  communities.  Of  the 
respondents,  37%  thought  that  the 
"recyclable"  claim  meant  that  there 
definitely  was  a  recycling  facility  m 
their  community,  while  50%  thought 
that  there  definitely  was  not  a  recycling 
facility  in  their  communitv 

Although  the  research  described 
above  provides  some  consumer  survey 
data  regarding  "Please  Recycle"  and 
local  availability  claims,  in  the  1996 
Notice  the  Commission  stated  that  it 
also  wanted  to  evaluate  the  results  of 
ongoing  consumer  researc;h  related  to 
the  Recyclable  and  Compostable  guides 
In  July  1997,  the  Commission  received 
the  results  of  that  research,  which  was 
conducted  by  Professors  Manoj  Hastak 
and  Michael  Mazis  and  funded  by 
American  University  Using  a  mall- 
intert;ept  approach,  respondents  were 
exposed  to  one  of  two  product  packages 
(cardboard  milk  carton  or  plastic 
petroleum  jelly  lar)  with  one  of  three 
different  labels  on  the  package 
("Recyclable,"  "Please  Recycle,"  or  no 
environmental  claim). 

After  examining  one  package  (either 
milk  or  petroleum  jelly),  respondents 
were  asked  a  series  of  questions 
designed  to  measure  their  perceptions  of 
the  package's  recyclability.  Consumers 
were  asked  how  likely  or  unlikely  it  is 
that  the  package  can  be  recycled  in  their 
community.  **  Of  the  respondents 


Tennessee.  Washington,  and  Wisconsin  ("Attorneys 
General").  IMS  Notice.  #45  at  3. 

*'The  communities  that  were  selected  for  this 
study  were  chosen  because  neither  of  the  product 
packages  used  in  the  study  could  be  recycled 
curbside  in  these  areas;  there  were  no  known  drop 
off  facilities  in  these  conununities  thai  would 
accept  either  the  milk  carton  or  the  petroleum  jelly 


exposed  to  the  package  without  any 
environmental  claim,  between  46%  and 
54%  (for  milk  and  petroleum  jeih  , 
respectively)  indicated  that  it  was  likely 
or  extremely  likely  that  the  package  was 
recyclable  in  their  communitv  Over 
72%  of  the  respondents  expo.sed  to  the 
"recyclable"  label  indicated  that  it  was 
likely  or  extremely  likely  that  the 
package  was  recyclable  in  their 
community  Over  75%.  of  the 
respondents  who  were  shown  the 
"Please  Recycle"  label  indicated  that  it 
was  likely  or  extremely  likelv  that  the 
package  was  recyclable  in  their 
com.  m  unity. 

Then,  the  respondents  were  asked 
how  likely  or  unlikely  it  is  that  the 
package  can  be  recycled  in  most 
communities  in  the  United  States,  Of 
the  respondents  exposed  to  the  package 
without  any  environmental  claim, 
between  40%  and  46%  (for  milk  and 
petroleum  jelly,  respectively)  indicated 
that  It  was  'ikely  or  extremely  likelv  that 
the  package  can  be  recycled  in  most 
communities  in  the  United  States. 
Approximately  70%  of  the  respondents 
who  were  shown  the  "recvciable"  or 
"Please  Recycle"  label  indicated  that  i' 
was  likely  or  extremely  likeiv  that  the 
package  can  be  recycled  in  most 
communities  in  the  United  States 

d  Retention  of  the  Local  Availabilitv 
Standard  Amendment  of  the  Recyclable 
Guide  Regarding  "Please  Recycle" 
Claims  As  discussed  above,  recent 
survey  data  confirm  that  tiie  presence  of 
either  the  "recyclable"  claim  or  the 
"Please  Recycle"  claim  significantly 
increased  the  percentage  of  consumers 
who  believed  the  package  to  be 
recyclable  in  their  community  and  in 
most  communities  in  the  United  States. 
The  large  increase  in  responses  to  the 
"'recyclable'"  and   "Please  Recycle" 
labels  over  where  no  claim  is  made 
shows  that  the  claims  make  a  difference 
in  consumer  perception  of  the 
availability  of  recycling  facilities  in 
their  communities  and  in  most  United 
States  communities.  Further,  there  were 
no  statistically  significant  differences  in 
response  to  the  two  questions  between 
the  "recyclable"  and  ""Please  Recycle" 
groups.  The  Commission  concludes  that 
these  results  indicate  that  a  local 
availability  claim  is  conveyed  to 
consumers  by  an  unqualified 
"recyclable"  claim. -^'  The  study  further 


indicates  that  packages  with  the  claim 
"Please  Recycle"  are  just  as  likely  to  be 
perceived  as  recyclable  as  packages  with 
the  claim  "recyclable."  and  also  to 
convey  a  local  availability  claim. 

Further,  some  commenters  indicated 
that  unqualified  claims  of  recyclabiUty 
where  there  is  no  local  availability  of 
recycling  programs,  mislead  consxmiers 
into  placing  improper  materials  into 
recycling  bins  and  thus  the  claims  can 
increase  the  costs  of  recycling  programs. 
It  also  was  pointed  out  that  while  a 
product  may  be  technically  recyclable. 
if  a  program  is  not  available  allowing 
consumers  to  recycle  the  prcxiuct,  there 
is  no  real  value  to  consumers.  Thus,  the 
Commission  has  decided  to  retain  the 
current  disclosure  system  for 
"recyclable"  claims.  Unqualified 
"recyclable"  claims  should  only  be 
made  when  a  package  or  product  is 
recyclable  for  a  substantial  majority  of 
consumers  or  communities;  in  all  other 
instances,  an  appropriate  disclosure 
should  accompany  such  claims.'^ 

In  addition,  recent  survey  data  reveal 
that  a  significant  majority  of  consumers 
equate  the  claim  "Please  Recycle"  with 
unquahfied  "recyclable"  claims. 
.Accordingly,  new  Example  11  to  the 
Recyclable  guide  illustrates  that  the 
phrase  "Please  Recycle"  is  equivalent  to 
a  "recyclable"  claim  and,  thus,  that 
unqualified  usage  should  be  limited  to 
products  that  can  be  recycled  locally  by 
a  substantial  majority  of  consumers  or 
communities 

2.  Safe  Harbor  Disclosures  for  Products 
or  Packages  That  Are  Not  Recyclable  in 
a  Substantial  Majority  of  Communities 

a.  Summary  of  Comments  Regarding 
Disclosures.  Under  the  Recyclable 
guide,  the  Commission  adopted  a  three- 
tiered  disclaimer  approach,  depending 
on  the  availabihty  of  recycling  facilities 
for  a  package  or  product.  The  first  tier 
is  when  recycling  facilities  are  available 
to  a  substantial  majority  of  consumers  or 
communities  nationwide;  in  such  cases, 


jar;  and  the  brand  names  of  the  products  were  not 
sold  locally. 

"  This  conclusion  is  also  supported  by  the 
December  1994  COPE  survey.  The  Roper  Starch 
data  also  shows  that  a  significant  percentage  of 
consumers  take  a  local  availability  claim  from  an 
unqualified  "recyclable"  claim,  although  a  greater 
percentage  did  not.  This  result  may  be  due,  at  least 


in  part,  to  the  survey's  emphasis  on  the  word 
"definitely." 

"  The  Conunitsion  is  cognizant  that  ISO's 
"reasonable  portion"  environmental  labeling 
standard  went  out  in  April  IMS  for  comments  and 
balloting  and  will  go  out  for  final  balloting  toward 
the  end  of  1998.  The  Trade  Agreemenii  Act  of  1979 
states  thai  any  federal  agency  must,  in  developing 
standards,  "take  into  consideration  international 
standards  and  shall,  if  appropriate,  base  the 
standards  on  inlemational  standards."  Trade 
Agreements  Act  of  1979.  title  IV.  seaion  402.  93 
Stat.  242  (1979)  (codified  as  amended  at  19  U.S.C 
2S32(2)(A)  (Supp.  IMS)).  Since  the  reasonable 
portion  standard  has  not  been  formally  adopted  (or 
defined)  by  ISO.  the  Commission  believes  that  it 
would  be  premature  to  contemplate  revising  the 
substantial  majority  standard  al  this  lime.  Of 
course,  at  any  time  the  Commission  may  alter  or 
revise  the  guides  based  on  international 
developments  or  other  relevant  changes. 
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I  laOle  claims  Ldji  De 

ii   1  .1  tier  IS  when  facilities 

are  available  to  a  signiQcant  percentage 
of  the  population  or  communities,  but 
not  yet  to  a  substantial  majority  of 
consumers  or  communities  In  that 
situation,  a  suggested  qualiHcation  is 
"Check  to  see  if  recycling  hdlities  exist 
in  your  area.'  The  third  tier  is  when 
facilities  are  available  to  less  than  a 
significant  percentage  of  communities 
or  the  population.  Then,  a 
recommended  disclosure  would  be  to 
state  that  the  product  is  only  recyclable 
in  a  few  communities  nationwide  Also. 
the  guide  provides  that  an  alternative 
approach  to  qualifications  would  be  to 
disclose  the  approximate  percentage  of 
communities  or  the  population  to  whom 
recycling  programs  are  available  for  the 
product. 

Almost  half  of  the  commenters  on 
recyclable  claims  urged  the  Comxnissioo 
to  adopt  different  qualifiers,  contending 
that  the  current  "check  to  see"  qualifier 
is  too  stringent.  Several  commenters 
suggested  that  the  Commission  revise 
the  guides  to  allow  for  the  qualifier 
"recyclable — where  facilities  exist."  in 
addition  to  the  "Check  to  see  if 
recycling  facilities  exist  in  your  area" 
qualifier.  **  Several  commenters  stated 
that  the  qualifier  "recyclable  where 
facilities  exist"  was  sufficient  to  advise 
a  consumer  that  the  product  might  not 
be  recyclable  in  the  consumer's  area.*^ 
Commenters  also  favored  claims  such  as 
"recyclable  through  participating 
photofinishers"  and  "recyclable  through 
participating  dealers."  ^*  Another 
commenter  urged  the  Commission  to 
streamline  the  lengthy  qualifications  for 
"recyclable"  claims  offarad  as  examples 
in  the  guides.'* 


"FoodMrvica  k  Piduging  tnslltuta.  Inc  .  1993 
l>4oUc*.  163  at  »-9  (if  tb«  cUlms  ar«  aualin«d  in  a 
positiv*  mannar.  I  ha  conaumar  may  ba  ancounigad 
to  laak  out  racycling  opportunitia*  that  axist  in  Iba 
community,  or  by  raquaatlng  mformation,  craaie 
demand  for  sapanalon  of  racycling  programa): 
Amoco  Chemical  Co..  1993  Nolica.  r3S  at  2-3  (it  U 
nacaaaary  tu  baJanca  tha  naad  to  tnfonn  tba 
'conaumar  about  racyclabla  products  with  tha  naad 
to  avoid  ovaratating  iha  conaumar'i  ability  to 
racycla  tboaa  producti).  Mobil.  1995  Notice.  «38  at 
3—4  (nagatlva  qualiner*  auch  aa  "racycling  progrmtna 
inay  not  exiat  in  your  area"  are  counterproductive, 
while  poaltlva  qualif\«r»  encourage  the  conaumer  to 
aeek  out  recycUng  opportunities) 

■^  Washington  Legal  Foundation.  199S  ^4otice.  »»* 
at  3  (manufacturers  (nay  reasonably  conclude  that 
exhorting  consumers  to  "check  to  see  if  racycling 
facilities  exist  In  your  area"  is  a  miauaa  of  label  and 
advanising  space):  SPI.  1996  Notice.  t70  at  3 

"Kodak.  199S  Notice.  M2  at  3:  NAPM.  199S 
Notice.  •tl3  at  2 

••American  Krown  Foods  Institute.  1995  Notice. 
•M5  at  i  (suggesting  that  manufacturers  must  ba 
confident  that  qualifications  that  use  fewer  words 
and  provide  leaa  detailed  Information  than  the 
Commiaaion  has  suggested  may  be  viewed  as 
approprwte  by  the  agency). 


ine  i-ord  Motor  Company  ("Ford") 
contended  that  the  current  guides  do 
not  adequately  address  the  recyclability 
of  durable  goods  such  as  automobiles, 
because  the  guides'  contemplate 
situations  involving  only  curbside  or 
drop  off  recycling  programs.'^  Ford 
noted  that  vehicle  owners  have  no 
difficulty  availing  themselves  of  various 
automotive  disposal  and  recycling 
services,  and  therefore,  recommended 
that  automobile  manufacturers  be 
permitted  to  make  unqualified  claims  of 
recyclability,  even  though  their 
collection  sites  are  not  those 
contemplated  by  the  guides 

The  U.S.  Environmental  Recycling 
Hotline  ("Hotline")  suggested  that 
prtxlud  labels  using  its  1-800- 
C.1XANUP  telephone  number  in 
conjunction  with  a    recyclable  "  claim 
could  be  a  "safe  harbor."  if  used 
appropriately  *•  Another  commenter 
maintained  that  companies  using  such 
terms  as  "recyclable.  "  "compostable." 
"degradable.  ■  and  "refillable  "  should  be 
required  to  print  a  telephone  number 
near  the  claim  so  that  confused 
consumers  can  have  their  questions 
answered.  ** 

Several  State  Attorneys  General  stated 
that  the  "check  to  see"  qualifier 
incorrectly  implies  that  the  most  likely 
problem  with  an  unqualified  recyclable 
claim  is  the  possibility  of  there  not 
being  any  recycling  facilities  in  the 
consumer's  locality'^ The  Attorneys 
General  suggested  that  the  problem 
consumers  are  more  likely  to  encounter 
is  that  the  recycling  facilities  do  not 
collect  the  matenal  in  question.  They 
suggested  that  a  clear,  easily  understood 
qualification  be  used  when  collection 
sites  for  the  material  in  (question  are 
available  to  some  but  not  all  consumers 
or  communities,  for  instance.  "Not 
recyclable  in  75%  of  US.  communities. 
Check  to  see  if  recyclable  in  your  area" 

6.  Consumer  Perception  Data 
Regarding  Recyclable  Disclosures.  In  the 
March  1993  COPE  survey,  half  of  those 
interviewed  were  asked  whether  an 
unqualified  'recyclable  "  claim  meant 
that  collection  prtjgrams  existed  in  their 
community  to  recycle  the  product,  and 
the  other  half  were  asked  the  same 
question  with  the  qualified 
"Recyclable— check  to  see  if  recycling 
facilities  exist  in  your  area"  disclosure. 
In  each  case,  more  than  40%  of 


•'  Ford.  1 995  Comment.  #29  at  4-5. 

"Hotline.  1996  Notice.  •218  at  2  The  Hotline 
explained  that  its  telephone  number  provides 
recycling  drop  off  center  location  information  and 
community -specific  recycling  education 
information  In  all  50  states. 

"California  Integrated  Waste  Management  Board. 
1995  Notice.  f74  at  2 

<»  Attorneys  General.  1995  Notice.  MS  at  4. 


respondents  answered  "yes"  (i  e  ,  the 
claim  meant  that  collection  programs 
existed  in  their  (.ommunity  to  recycle 
the  producti,  regardless  of  whether  they 
were  exposed  to  the  unqualified  or 
qualified  claim  There  wa.s  no 
statistically  sipnifu:ant  difference 
between  the  two  respon.ses  (46%  for  the 
unqualified  claim.  43%  for  the  qualified 
claiml  The  Commission  believes  that 
these  results  mdicate  that  the  "(heck  to 
see'   disclosure  may  not  be  effective  in 
conveying  to  consumers  that  local 
facilities  mav  not  be  available  to  recycle 
the  produc  t 

In  the  September  1993  survey,  CXDPE 
tested  a  qualification  similar  to  that 
recommended  in  the  Compostable  guide 
when  fac  ilitios  are  available  to  a 
signifii-ant  pen  entage,  hut  not  a 
substantial  majontv  of  the  population 
(i.e.,   'Appropnate  facilities  may  not 
exist  in  your  area  ")  Half  of  those 
questioned  were  a.sk.ed  whether  an 
unqualified  "recvi.lable    claim  meant 
that  recycling  programs  for  the  product 
existed  in  their  community  and  the 
other  half  were  asked  the  same  question 
when  exposed  to  the  claim 
■'Re<:vclable — re<  yc  ling  programs  for 
this  txjttle  may  not  exist  in  your  area  ' 
Of  those  exposed  to  the  unqualified 
claim.  4.5%  responded  that  the  claim 
meant  that  facilities  existed  in  their 
area,  and  48%  responded  that  it  did  not. 
Of  consumers  exposed  to  the  qualified 
claim,  "Recyclable — recycling  programs 
for  this  bottle  mav  not  exist  in  vour 
area."  29%  respondmi  that  it  meant  that 
recycling  programs  for  that  txittle 
existed  in  their  area,  and  59% 
responded  that  the  claim  did  not  mean 
that  ref:ycling  programs  existed  in  their 
area  The  Commission  believes  that 
these  results  indicate  that  the  more 
cautionary  disclosure,  i  e  .  "Re<jvcling 
programs  |for  this  product)  mav  not 
exist  in  your  area."  is  more  successful 
in  conveying  to  consumers  that  facilities 
may  not  be  available  locally,  than  the 
"Check  to  see  if  recycling  facilities  exist 
in  your  area  "  disclosure. 

c.  Amendments  Regarding  Safe 
Harbor  Recyclable  Disclosures  Based  on 
the  comments  and  the  consumer 
perception  data  discussed  above  that 
found  that  the  "check  to  see" 
qualification  did  not  significantly 
change  consumers  '  perceptions  of  local 
availability  of  collection  sites  when 
compiared  with  an  jnquahfied 
"recyclable"  claim  the  Commission  is 
withdrawing  the  safe  harbor  "Check  to 
see  if  recycling  facilities  exist  in  your 
area   "  The  Commission  also  concludes 
that  the  alternatives  suggested  by  some 
commenters.  such  as  "recyclable  where 
facilities  exist"  would  be  inadequate  to 
change  consumer  perception.  In 
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particular,  this  alternative  would  suffer 
from  the  problem  identified  bv  the 
Attorneys  General  in  that  such  a  claim 
could  imply  that  if  any  facility  exists  in 
a  consumers  community,  then  the  item 
is  recyclable.  v\'hen.  m  fact,  that  facility 
may  not  recycle  the  product.  Example  4 
of  the  Recyclable  guide  (where  this 
issue  IS  presented)  has  been  revised  to 
suggest  the  following  types  of 
disclosures:    Recycling  programs  for 
this  bottle  [product  or  packaging]  may 
not  exist  in  your  area'  or  "This  bottle 
[product  or  packaging]  may  not  be 
recyclable  in  your  area."  ■"  Because  the 
new  safe  harbors  are  tied  to  the 
marketed  product  as  opposed  to 
recycling  programs  generally,  they 
reduce  the  possibility  that  consumers 
may  infer  that  beciuse  a  recycling 
program  exists  in  their  area,  that  any 
product  represented  as  'recyclable  " 
can,  in  fad,  be  recycled  m  their  local 
program. 

3  Reused  and 'or  Reconditioned  Parts 
Marketed  as  'Ret:ycled'  or  "Recyclable" 

a  Background.  In  the  1995  Notice,  the 
Commission  specifically  .sought 
comment  as  to  whether  consumers 
perceive  that  products  made  from 
reconditioned  parts  that  would 
otherwise  have  been  thrown  away  are 
"recycled  "  products,  and  what 
modifications,  if  any,  should  be  made  to 
the  guides  to  address  these  consumer 
perceptions.  The  Commission  received 
no  empirical  evidence  in  response  to 
that  request,  but  did  receive  several 
comments  that  discussed  the  issue.  In 
the  1996  Notice,  the  Commission  stated 
that  It  had  determined  to  give  further 
consideration  to  the  question,  as  well  as 
to  the  related  issue  of  whether  product 
parts  that  can  be  reconditioned  and/or 
reused  in  the  manufacture  of  new 
products  should  be  considered 
"recyclable"  if  adequate  infrastructures 
for  collecting  the  parts  are  available. 

At  that  time,  the  Recycled  Content 
guide  defined  "recycled  content"  as 
materia!  that  a  marketer  can  substantiate 
has  been  recovered  or  otherwise 
diverted  from  the  waste  stream.  This 
definition  could  be  interpreted  to 
include  products  made  from 
reconditioned  and/or  reused  parts,  as 
well  as  products  made  from  products 
convened  into  raw  materials,  such  as 
steel  made  from  melted  down  cans.  The 
1996  Notice  pointed  out.  however,  that 
the  Recyclable  guide  stated  that  for 
something  to  be  recyclable  it  must  be 
diverted  from  the  solid  waste  stream  for 
use  as  ""raw  materials  in  the 


manufacture  or  assembly  of  a  new 
product  or  package."  Thus,  the  1996 
Notice  concluded  that  product  parts  that 
are  capable  of  being  reconditioned  and' 
or  reused  in  the  manufacture  of  nev\ 
products  are  not  considered 
"'recyclable'  under  the  guides,  because 
the  parts  are  not  actually  reprocessed 
into  raw  materials  before  reuse 

6  Summon,'  of  Cnmmenti  Regarding 
Reused  and/or  Reconditioned  Parts  as 
"Recycled"  or  "Recyclable"  There  was 
a  consensus  among  those  commenting 
that  reused  and/or  reconditioned 
automotive  parts  should  be  permitted  to 
be  called  "'recycled."  Approximately 
207  comments  to  the  1996  N'Otice  were 
patterned  after  or  similar  to.  a  form 
letter  from  the  .^utomotlve  Recvclers 
Association  (  ".^R.^  ").  a  trade 
association  representing  automotive 
parts  dealers,  "automotive  recvclers," 
automotive  .salvage  companies, 
dismantlers,  and  wreckers  *-  These 
commenters  stated  that  the  automotive 
recycling  industry  has  been  a  pioneer  in 
the  recycling  movement  for  over  50 
years  and  that  the  products  they  sell 
have  been  and  must  continue  to  be 
described  as  "recycled"  They 
contended  that  by  using  viable  parts 
removed  from  vehicles  bound  for  the 
v\aste  stream,  their  products  are 
reintroduced  into  commerce  without 
wasting  additional  natural  resources. 
The  used  automotive  parts  dealers, 
dismantlers.  and  salvage  companies 
commented  that  they  consider 
themselves  to  be  "professional 
automotive  recvclers"  *'  and  one  stated 
that  "recycled'  was  the  automotive 
industry's  term  first,  before  everyone 
else  "jumped  on  the  environmental 
bandwagon   " " 

Several  commenters  said  that 
customers  are  not  confused  when  they 
buy  a  "recycled"  automotive  part 
because  they  realize  that  they  are  getting 
a  used  part  for  less  money,  i.e.,  used 
automotive  parts  cost  30-^0%  of  the 
price  of  ne\^  parts  **  Other  commenters 


"The  new  qualifications  also  are  consistent  with 
the  one  suggested  in  the  Compostable  guide; 
"Appropriate  facilities  may  not  exist  in  your  area." 


'^Attached  to  .Tiany  of  these  letters  were  petitions 
containing  the  na-Ties  and  addres.ses  of  customers 
who  stated  "[Ii  support  reused  parts  bei.ng 
described  as    recycled  '  I  understa.id  the  quality  of 
the  product  1  am  buying  when  it  is  advertised  as 
"recycled"  and  believe  the  service  this  compan\ 
provides  should  continue  to  be  .••ecognited  as 
recycling  ■  .^pproxlmately  2,190  names  of 
customers  were  on  the  petitions  See.  e.g..  Branch 
Aiito  Parts,  1996  Notice.  #38  at  2;  Alliance  Auto 
Parts  Inc..  1996  Notice.  »48  at  2 

*'See,  e.g  ,  B  i  K  .'kuto  Salvage.  1996  Notice,  #124 
at  1.  Greensboro  Auto  Parts  Co  ,  Inc  ,  1996  Notice, 
#128  at  1.  El  4  M  Auto  Recycling,  Inc  .  1996  Notice. 
#161  at  1:  .Automotive  Parts  Rebuilders  .Ass'n 
("APRA").  1996  Notice,  #102  at  4  I'noting  also  that 
many  used  automotive  parts  dealers  have  the  word 
"recycling."  or  some  variation  oi  ■.'   m  their  namesl. 

"BIG  Truck  Salvage.  Inc..  1996  Notice,  #77  at  1 

"Georgia  Automotive  Recvclers  Ass  n   1996 
Notice.  #117  at  1;  Bliss  Auto  Wreckers.  1996  Notice. 


said  recycled  parts  give  consumers  an 
alternative  repair  option  and  help 
reduce  the  urmecessary  production  of 
new  parts.**  Some  commenters  noted 
that  recycling  automotive  parts  also 
helps  keep  vehicle  insurance  affordable 
because  automotive  recyclers  buy 
damaged  vehicles  from  insurance 
companies  and  resell  the  recycled  parts 
(indirectly)  to  insurance  companies  to 
repair  other  damaged  vehicles.*' 
Another  commenter  suggested  that  the 
sale  of  many  used  parts  as  component 
assemblies,  such  as  complete  engine 
assemblies,  reduces  installation  time 
and  thus  saves  labor  costs.**  That 
commenter  also  pointed  out  that  the 
automotive  dismantler  may  be  the  only 
source  of  parts  for  the  consumer  who 
owns  an  older  vehicle. 

ARA  stated  that  the  Commission 
should  consider  the  impact  on  the  used 
automotive  parts  industry  if  it  does  not 
permit  reused  parts  to  be  labeled  as 
"recycled,"  and  suggested  that  failure  to 
do  so  would  provide  an  unfair 
competitive  advantage  for  products 
made  from  recycled  raw  materials.*' 
ARA  therefore  recommended  revising 
the  Recyclable  guide  to  incorporate 
reused  automotive  components  as  a 
qualifying  use  for  the  term 
"recyclable."  ^  ARA  further  suggested 
that  reused  automotive  parts  should  be 
included  in  the  guidance  regarding  the 
Recycled  Content  guide 

In  contrast,  PRC  expressed  concern 
that  any  expansion  of  the  term 
"recycling  "  would  confuse  consumers 
because  they  would  have  no  means  of 
distinguishing  between  used  or 
remanufactured  products  and  newly 
manufactured  products  made  from  raw 


#1 1 S  at  1  S«e  also  Michael  W  CilMon.  F^.  Worth. 
TX,  Controller  of  the  following  companies:  AAA 
Small  Car  World.  Auto  Recvclers  of  Houston. 
Budget  American  t  Import  Auto  Parts.  All  Auto 
Recyclers  of  San  Antonio.  Auto  Recyclers  of  Austin 
and  Auto  Recyclers  of  Ft.  Worth  ("Michael  W 
Gibson"),  1996  Notice.  #78  at  I  (customers  are  not 
generally  confused  when  products  are  described  as 
"recycled."  because  they  are  almost  always  referred 
to  as  "recycled  used  parts  ".  these  pans  coat  50% 
or  less,  of  the  cost  of  a  new  or  rebuilt/ 
reman ubctured  part):  Palmer's  Auto  Salvage 
( 'Palmer's  "),  1996  Notice,  *43  at  3  (30-60%): 
Arizona  Automotive  Recvclers  Aas'n  ("Arizona 
Recyclers").  1996  Notice!  #99  at  2  (50%). 

••See,  e.g..  Midway  Auto  Parts.  1996  Notice.  #2 
at  1:  Autoaalvage  of  Ithaca  Inc..  1996  Notice.  #40 
at  1:  Cousineau  Auto  Inc..  1996  Notice.  *8S  at  1. 

"  Route  19  Auto  Salvage  Inc  .  1996  Notice.  «39 
at  1;  Lynnwood  Auto  Wreckers  Incorporated.  1996 
Notice,  #59  at  1   See  also  Pennsylvania  Automotive 
Recycling  Trade  Society,  1996  Notice.  #15  at  1; 
Palrner's.  1996  Notice.  !m3  at  11;  Oon's  Automotive 
Mall,  Inc.  ("Don's").  1996  Notice,  #92  «  10;  Arizona 
Recyclers.  1996  Notice.  #99  at  2. 

•Dons.  1996  Notice,  #92  at  4 

■"ARA,  1996  Nouce,  #101  at  8. 

»  ARA.  1995  Notice.  #71  at  2.  6.  See  also  ARA. 
1996  Notice.  #101  at  1-9. 
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materials.''  i>muUrly.  niney  tiuwes. 
vvhilo  favonng  an  expansion  of  the  use 
of  "recycled"  and  "recyclable."  urged 
the  Commission  to  distinguish  among 
products  that  are  made  from 
reconditioned  parts,  reused  parts,  and 
remanufactured  parts  because  they 
differ  in  speciHcations.  product 
disclosures  to  the  consumer,  warranties, 
and  manufacturing  processes.'^  Ford 
pointed  out  that  in  tne  automotive 
industry,  the  use  of  the  term  "recycled" 
generally  means  that  a  part  has  been 
removed  from  a  scrap  vehicle  and  resold 
with  iiltle  or  no  work  performed  on  it." 
A  "remanufactured"  part,  in  contrast, 
has  undergone  substantial  cleaning, 
repair  and  reworking  and  under 
industry  practice  this  part  would  not  be 
considered  "recycled  "  Because 
rMtoration  work  has  been  performed  on 
rvbuilt  and  remanufactured  parts,  while 
recycled  vehicle  parts  are  often  sold  "as 
Is."  APRA  noted  that  some  rebuilders 
may  not  desire  to  use  the  term 
"recycled,"  but  they  should  not  be 
precluded  from  doing  so/' 

Several  commenters  urged  the 
Commission  to  allow  the  application  of 
"recycled"  and  "recyclable"  to  other 
remanufactured  and  reused  products 
that  are  not  broken  down  to  raw 
materials  before  being  reused  Theee 
commenters  noted  that  reused, 
reconditioned  and  remanufactured  parts 
are  important  components  of  many 
products,  such  as  office  copiers,  one- 
time use  cameras  and  mailing 
machines.^'  Kodak  noted  that  it  has 
developed  a  reuse  program  for  its  one- 
time use  cameras  in  which  it 
reconditions  and  reuses,  or  breaks  down 
into  raw  malenals.  86%  of  a  used 
camera  by  weight  for  use  in  the 
manufacture  of  new  one-time  use 
cameras.^  Kodak  contended  that 
because  collection  of  this  sort  of  reused 
material  diverts  products  from  the  waste 
stream,  those  products  should  qualify  as 
"recyclable  ■" 

AKA  pointed  out  that  many  states, 
including  New  jersey.  Missouri, 


"  PRC,  1996  Notice.  •100  at  1-2. 

"Pltnay  Bowas.  iwe  Nolle*.  n\»  U  3. 

"Ford.  IMS  Notica.  f29  at  6  See  al$o  Michaal 
W  Cibaon.  I9«e  Nocica.  »7a  at  I  la  racyclad  part 
U  a  uiad  part  pUcad  back  in  larvlca.  but  rabuilt  or 
rtmanufacturad  parts  ar«  not  rafarrad  to  aa 
"racyclad"  in  tha  aulomoiwa  Industry). 

MAFRA.  lew  Notica.  *102  at  7 

"Kodak.  IMS  Notica.  »«2  at  2:  1990  Notica.  WS 
•t  2:  Pltnay  Bowai.  1990  Notica.  (218  at  4-7 

*•  Kodak.  199S  Notica.  M2  at  2  Kodak  statad  that 
ilalisticj  ihow  that  at  laaat  half  of  all  caniaraa  it 
diitribulai  ara  raturnad  to  tha  company  for  this 
racycllng.  Sa«  alao  Kodak.  1996  Notica.  t9S  at  2. 

'^ Kodak.  IMS  Notice.  (42  at  2  S«e  alio  Kodak. 
1996  Notica,  f99  at  2  (noting  thai  otbar  product*, 
(uch  as  the  so-called  "end  of  life"  office  equipment 
product*,  ara  alao  racovered  and  convartea  into 
aquivalant  salable  products) 


suta.  .Maine,  Louisiana,  Kentucky. 
..a.  and  Florida,  have 
acknowledged  in  their  statutes  that 
recycling  encompasses  all  efforts, 
including  reuse,  to  remove  solid  waste 
from  the  waste  stream  *•  ARA  stated 
that  the  Commission  should  provide 
incentives  for  all  methods  of  recycling. 
as  long  as  the  goal  of  conserving  natural 
resources  and  diverting  waste  is 
achieved  Other  commenters  noted  that 
the  draft  ISO  standard  allows  products 
that  are  diverted  from  the  waste  stream 
and  returned  to  use  in  the  form  of  raw 
materials  or  products  to  be  considered 
"recyclable."  and  urged  the  Commission 
to  adopt  a  Amilar  approach  " 

c  Quality  Standards  for  Reused  and 
Remanufactured  Parts  The  1996  Notice 
asked  whether  consumers  generally 
perceive  that  the  term  "recycled" 
conveys  information  about  the  quality  of 
a  prtxiuct.  and  whether  consumers' 
concerns  about  product  quality  differ 
depending  on  whether  a  product  is 
made  from  reconditioned  and/or  reused 
parts  recovered  from  the  solid  waste 
stream  versus  from  materials  recovered 
from  the  solid  waste  stream  and 
converted  into  raw  matenals  The  1996 
Notice  also  asked  if  consumer 
p>erception  about  whether  a  product  is 
or  IS  not  "recycled"  would  be  affected 
if  marketers  of  products  made  from 
reconditioned  and/or  reused  parts  could 
prove  that  those  products  are 
"substantially  equivalent"  in  quality  to 
comparable  products  made  from 
recycled  raw  materials  The  notice 
further  asked  what  evidence  should  be 
required  to  show  "substantial 
equivalency."  and  if  consumers  are 
likely  to  be  deceived  about  the  quality 
of  products  made  from  reconditioned 
and/or  reused  parts  if  they  are 
advertised  as  "recycled." 

Several  commenters  discussed  the 
quality  of  reused  or  reconditioned 
products  as  it  relates  to  recyclability  and 
recycled  content.*"  SPl  suggested  that 
substantial  quality  equivalency  should 
be  required,  and  that  reliance  on 
applicable  government  or  industry 
standards  for  such  products  might  be  a 
way  to  demonstrate  such  equivalency. 

By  contrast.  APRA  noted  that  the 
sections  of  the  guides  relating  to 
recyclability  and  recycled  content 
currently  do  not  mention  quality  and 
stated  there  is  no  reason  why  a  product 
should  have  to  demonstrate  a  particular 
quality,  much  less  a  comparability  to 
new  products,  before  being  allowed  to 


**ARA.  1996  Notica.  flOl  at  6. 

>*3M.  IMS  Notice,  f  32  at  9:  Kodak.  IMS  Notica. 
•42  at  3 

•°Saa.  eg..  SPI.  1996  Notica.  t70  at  3;  APRA. 
1996  Notice.  tlOi  at  y-i. 


use  the  designation  "recycled"  or 
"recyclable."*"  APRA  contended  that 
those  designations  describe 
environmental  attributes  and  not  the 
quality  of  a  product,  and  should  not  be 
used  to  denote  Quality.  APRA  noted  that 
quality  standards  for  rebuilt  and 
remanufactured  motor  vehicle  parts  are 
already  reflected  in  the  Commissions 
Guides  for  the  Rebuilt.  Reconditioned 
and  Other  Used  Automotive  Parts 
Industry,  16  CFR  Part  20.  Kodak 
suggested  that  any  concerns  about 
product  quality  could  be  addressed 
through  the  responsible  use  of  product 
warranties  extended  by  manufacturers  " 

d  Consumer  Perception  Data 
Regarding  Reconditioned  Products  as 

Recycled  ".  The  1995  Notice  requested 
empirical  evidence  addressing  the  issue 
of  whether  consumers  perceive  that 
products  made  from  reconditioned  parts 
that  would  otherwise  have  been 
discarded  should  qualify  as  "recycled" 
products  In  the  April  1996  COPE 
survey,  consumers  were  asked  whether 
they  considered  products  made  from 
certain  matenals  to  be  "recycled." 
Seventy-one  percent  stated  that  a 
television  set  made  from  reconditioned 
parts  taken  from  used  televisions  is 
"recycled."  while  25%  said  the 
reconditioned  television  set  was  "not 
recycled."  The  Commission  believes 
that  these  results  suggest  that  a  large 
majority  of  consumers  consider 
reconditioning  to  be  a  form  of 
"recycling." 

e  Expansion  of  the  Recyclable  Guide 
to  Include  Reused  and/or  Reconditioned 
Products.  The  majority  of  those 
commenting  on  the  Recyclable  guide 
supported  Its  relaxation,  and  it  was 
pointed  out  that  such  relaxation  would 
be  consistent  with  the  laws  of  various 
states.  Commenters  pointed  out  that 
because  the  breakdown  of  a  product  into 
raw  materials  consumes  more  energy 
than  reuse  of  that  product,  reused, 
reconditioned  and  remanufactured 
components  diverted  from  the  solid 
waste  stream  are  even  more  beneficial  to 
the  environment  than  diverted 
components  that  are  broken  down  into 
raw  materials. 

The  Commission  has  therefore 
expanded  the  "recyclable"  definition  to 
include  any  package  or  product  that  can 
be  collected,  separated  or  otherwise 
recovered  from  the  solid  waste  stream 
for  "reuse."  or  for  the  manufacture  or 
assembly  of  "another"  (not  necessarily 
new)  package  or  product,  so  long  as  the 
package  or  product  can  be  collected 
"through  an  established  recycling 
program."  The  phrase  "through  an 


•'  APRA.  1996  Notice.  »102  at  3-5 
»^  Kodak.  1996  NoUca.  fflS  at  3. 
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established  recycling  program"  ha.s  been 
added  to  the  recyclable  definition  to 
indicate  that  the  expanded  definition 
does  not  encompass  all  goods  with  a 
potential  for  reuse  of  any  kind.  For  a 
product  to  be  called  "recyclable,"  there 
must  be  an  established  recvcling 
program,  municipal  or  private,  through 
which  the  product  will  be  converted 
into,  or  used  m.  another  product  or 
package 

New  Examples  9  and  10  illustrate  the 
expansion  of  the  Recyclable  guide. 
Example  9  deals  with  manufacturers  or 
retailers  that  collect  and  recycle  their 
own  products.  The  example  allows  a 
"recyclable"  claim,  even  if  no 
municipal  recycling  program  exists,  if 
the  manufacturer  or  retailer  (a)  sets  up 
a  (ol lection  and  recycling  program  for 
that  product,  and  (bj  explains  that  the 
product  is  recyclable  through  that  non- 
municipal  (or  private)  program. 
Example  10  indicates  that  the  disclosure 
requirements  regarding  local  availability 
of  municipal  recycling  facilities  also 
apply  to  non-municipa!  recvcling 
programs 

f  Clanfication  of  the  Term  "Recycled 
Content"  The  1996  Notice  explained 
that  the  term    recycled  content" 
referred  to  material  that  a  marketer  can 
substantiate  has  been  recovered  or 
otherwise  diverted  from  the  waste 
stream  Although  this  could  be 
interpreted  to  include  products  made 
from  reconditioned  and/or  reused  parts, 
as  well  as  products  made  from  products 
converted  into  raw  materials,  such  as 
steel  from  mehed  down  cans,  the 
Commission  did  not  endorse  this 
interpretation  because  the  Recyclable 
guide  unambiguously  stated  that  for 
something  to  be  "recyclable"  it  must  be 
diverted  from  the  solid  waste  stream 
and  actually  reprocessed  into  raw 
matenals  before  reuse.  This  has  now 
been  changed 

For  the  reasons  discussed  in  this 
section,  the  Recycled  Content  guide  has 
been  clarified  to  expressly  encompass 
used,  reconditioned,  and 
remanufactured  components,  as  well  as 
raw  matenals  The  revised  Recycled 
Content  guide  now  also  states  that 
manufacturers  and  retailers  must 
disclose  the  nature  of  the  recycled 
content,  unless  such  content  consists 
solely  of  raw  matenals,  or  it  would  be 
<  lear  to  consumers  from  the  context  that 
a  product  contains  used,  reconditioned, 
or  remanufactured  components.  The 
Commission  believes  that  whether  the 
product  being  purchased  is  new 
(including  a  product  made  from 
recycled  raw  matenals)  or  is  made  from 
used,  reconditioned,  or  remanufactured 
components  is  a  fact  material  to 
consumers  purchasing  decisions.  In 


certain  instances,  it  will  be  evident  to 
consumers  that  the  product  i.-;  not  new 
(e.g.,  if  the  product  is  purchased  from  a 
secondhand  store,  or  if  the  product  is  an 
automotive  part  that  has  been  purchased 
from  an  automotive  dismantler;  In 
those  cases,  no  disclosure  of  the  used 
nature  of  the  product's  recycled  content 
would  be  necessary  because  it  is  clear 
from  the  context  of  the  claim  that  the 
recycled  content  consists  of  used 
reconditioned,  or  remanufactured 
components  In  cases  where  it  is  not 
apparent  from  the  context  that  the 
product  is  not  new,  however,  to  avoid 
consumer  deception,  the  marketer 
should  disclose  the  used,  reconditioned. 
or  remanufactured  nature  of  the 
product's  recycled  content  Although 
the  prior  use  of  a  product  might  be  less 
important  to  consumers  purchasing 
decisions  where  substantial  equivalencN 
to  a  new  item  or  an  item  made  from 
recycled  raw  materials  could  he 
established,  at  the  present  time  the 
record  does  not  contain  evidence  that 
objective  standards  for  determining 
substantial  equivalency  exist  for  manv 
products.  Moreover,  in  certain  cases. 
there  may  not  even  be  a  comparable 
item  made  from  recycled  raw  matenals 
New  Example  11  illustrates  the  use  of 
an  appropriate  qualifier  for  a  product 
that  contains  both  recycled  raw 
matenals  and  reconditioned  parts 
Under  that  example,  the  percentage  of 
materials  composed  of  reconditioned 
parts  should  be  disclosed  A  consumer 
could  then  correctly  assume  that  the 
remaining  percentage  consists  of 
recycled  raw  materials 

New  Example  12  deals  with  the  use 
of  a  "recycled"  label  when  it  would  not 
be  clear  to  a  consumer  that  the  product 
at  issue  was  used  In  such  s  case  the 
product  should  be  labeled  to  convev  to 
a  consumer  that  the  product  was  used 
in  order  to  avoid  consumer  deception. 

New  Example  13  illustrates  the 
deceptive  use  of  a  "recycled  "  label 
when  it  would  not  be  clear  to  a 
consumer  that  the  product  at  issue 
contains  recycled  reconditioned  parts. 
Such  a  label  should  clearly  convey  that 
the  product  contains  recycled 
reconditioned  parts  to  avoid  deceiving 
consumers  about  the  nature  of  that 
product's  recycled  content 

New  Examples  14  and  15  concern  the 
automotive  parts  market  As  discu.ssed 
above,  in  the  used  automotive  parts 
market,  consumers  understand  that 
certain  recycled  automotive  parts  are 
used  parts  that  have  not  undergone  any 
type  of  repair,  rebuilding,  or 
remanufacturing  Example  14,  which 
invoUes  a  used  automotive  part, 
illustrates  that  in  such  a  situation  the 
unqualified  use  of  the  word  "recycled" 


would  not  be  deceptive.  Example  15 
deals  with  rebuilt,  reconditioned,  or 
remanufactured  automotive  parts  that 
are  labeled  as  "recycled."  Some 
(  ommenters  pointed  out  that  because 
reconditioned,  rebuilt,  and 
remanufactured  parts  have  had 
restorative  work  performed  on  them, 
some  dealers  may  not  want  to  use  the 

recycled    label  (as  it  cormotes  to  some 
consumers  that  the  part  is  used  and  has 
not  undergone  any  restoration).  The 
Commission  believes  that  dealers  of 
reconditioned   rebuilt,  and 
remanufatrtured  parts  should 
nevertheless  be  permitted  to  use  the 
"recycled"   label  if  they  so  desire. 
Example  15  illustrates  the  types  of 
disclosures  that  are  appropnate  for  use 
with  those  parts  that  bear  a  "recycled" 
label 

4  .additional  Amendments  to  the 
Recyclable  Guide 

a.  The  Mercury-Containing  and 
Rechargeable  Battery  Management  Act. 
The  Mercury-Containing  and 
Rechargeable  Battery  Management  Act 
of  1996  ("Battery  Act")  establishes 
uniform  national  labeling  reouirements 
regarding  rechargeable  nickel-cadmium 
and  some  lead-add  batteries,  to  aid  in 
battery  collection  recycling.  42  U.S.C. 
14301  et  seq  Under  the  Battery  Act, 
rechargeable  nickel-cadmium  and  some 
lead-acid  rechargeable  batteries  must  be 
labeled  with  the  three-chasmg-arrows 
symbol  or  a  comparable  symbol. 
Additionally,  rechargeable  nickel- 
cadmium  batteries  must  contain  the 
pnrase     B.^TTtlRY  MUST  BE 
REO  CLED  OR  DISPOSED  OF 
PROPERLY   '  42  use  14322fb).  Each 
regulated  lead-acid  battery  must  contain 
the  words:  "LEAD,"  "RETURN,"  and 
"RECYCLE."  If  the  regulated  battery  is 
sealed,  it  must  contain  the  phrase: 
"BATTERY  MUST  BE  RECYCLED."  42 
U.S.C.  14322(b).  The  Commission 
believes  that  battenes  labeled  in 
accordance  with  the  statute's 
requirements  satisfy  the  guides' 
disclosure  provisions  and  therefore  the 
Recyclable  guide  now  includes  a 
footnote  stating  that  batteries  labeled  in 
accordance  with  the  Battery  Act  are 
deemed  to  be  in  compliance  with  the 
guides. 

b  Example  Regarding  Use  of  the  SPI 
Codf  Example  2  of  the  Recyclable  guide 
states  that  the  placement  of  the  SPI  code 
in  an  inconspicuous  part  of  a  package  or 
product  does  not  constitute  a 
recyclability  claim.  That^xample  has 
been  clarified  to  emphasize  that  the 
placement  of  an  SPI  code  in  a 
conspicuous  location  may  constitute  a 
claim  of  recyclability,  and  thus,  may 
have  to  be  qualified  to  disclose  the 
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limited  availability  of  recycling 
programs  for  that  package  or  product. 

r.  Update  of  Examples  5  and  6 
Examples  5  and  6  have  been  updated  by 
incluaing  products  that  better  illustrate 
the  current  level  of  local  recyclability 
described  in  each  example. 

C.  Clarification  Regarding  Applicability 
of  the  Guides  to  the  Marketing  of 
Services,  and  to  All  Forms  of  Electronic 
Advertising 

Tha  Commission  has  determined  to 
make  minor  amendments  to  the 
language  in  Sections  260.2.  260.5. 
260.6(b)  and  260.7(a)  to  clarify  that  the 
guides  apply  to  the  marketing  of 
servicM  because  environmental  claims 
also  are  being  made  in  the  marketing  of 
services  and  there  is  no  reason  to  limit 
the  applicability  of  the  guides  to  only 
products  or  packages.  Furthermore,  the 
Commission  has  made  a  minor 
amendment  to  Section  260  2  to  clarify 
that  the  guides  apply  to  all  forms  of 
electronic  advertising,  including 
marketing  through  digital  or  electronic 
means,  such  as  the  Internet  or  electronic 
mail. 

III.  Text  <!.'  v(,,«ii!i,-,!  i.uMifs 

List  of  Suh|»'.  !^   iii    It.  <    hK   P.ir1   Jt.O 

Advertising.  Envirorimental  claims, 
Labehng.  Trade  practices 

For  the  reasons  set  forth  in  the 
preamble.  16  CFR  Part  260  is  amended 
as  follows 

PART  260     GUIDES  FOR  THE  USE  OF 
tNVIRONMENTAL  MARKETING 
CLAIMS 

I  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Autiiority:  IS  use  41-M 

2.  Section  260.2  is  revised  to  read  as 
follows: 

9  260.2    Scope  o«  gukteaL 

(a)  These  guides  apply  to 
environmental  claims  included  in 
labeling,  advertising,  promotional 
matenals  and  all  other  forms  of 
marketing,  whether  asserted  directly  or 
by  implication,  through  words,  symbols, 
emblems,  logos,  depictions,  product 
brand  names,  or  through  any  other 
means,  including  marketing  through 
digital  or  electronic  means,  such  as  the 
Internet  or  electronic  mail.  The  guides 
apply  to  any  claim  about  the 
environmental  attributes  of  a  product, 
package  or  serviqp  in  cormection  with 
the  sale,  offering  for  sale,  or  marketing 
of  such  product,  package  or  service  for 
personal,  family  or  household  use.  or  for 
commercial,  institutional  or  industrial 


(b)  Because  the  guides  are  not 
legislative  rules  under  Section  18  of  the 
FTC  Act.  they  are  not  themselves 
enforceable  regulations,  nor  do  they 
have  the  force  and  effect  of  law.  The 
guides  themselves  do  not  preempt 
regulation  of  other  federal  agencies  or  of 
state  and  local  bodies  governing  the  use 
of  environmental  marketing  claims 
Compliance  with  federal,  state  or  local 
law  and  regulations  concerning  such 
claims,  however,  will  not  necessarily 
preclude  Commission  law  enforcement 
action  under  Section  5. 

3  Section  260.5  is  revised  to  read  as 
follows: 

§  260  5     intcfpretatioo  and  substantiation 
ol  •nvtronmentai  marketing  claims. 

Section  5  of  the  FTC  Act  makes 
unlawful  deceptive  acts  and  practices  in 
or  affecting  commerce.  The 
Commission's  criteria  for  determining 
whether  an  express  or  implied  claim  has 
been  made  are  enunciated  in  the 
Commission's  Policy  Statement  on 
Deception.'  In  addition,  any  party 
making  an  express  or  implied  claim  that 
presents  an  objective  a&sertion  about  the 
environmental  attribute  of  a  product, 
package  or  service  must,  at  the  time  the 
claim  is  made,  possess  and  rely  upon  a 
reasonable  basis  substantiating  the 
claim  A  reasonable  basis  consists  of 
competent  and  reliable  evidence.  In  the 
context  of  envirorunental  marketing 
claims,  such  substantiation  will  often 
require  competent  and  reliable  scientific 
evidence,  defined  as  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  to  yield  accurate  and  reliable 
results.  Further  guidance  on  the 
reasonable  basis  standard  is  set  forth  in 
the  Commissions  1983  Policy 
Statement  on  the  Advertising 
Substantiation  Doctrine  49  FR  30999 
(1984).  appended  to  Thompson  Medical 
Co  .  104  FTC.  648  (1984).  The 
Commission  has  also  taken  action  in  a 
number  of  cases  involving  alleged 
deceptive  or  unsubstantiated 
environmental  advertising  claims.  A 
current  list  of  environmental  marketing 
cases  and/or  copies  of  individual  cases 
can  be  obtained  by  calling  the  FTC 
Consumer  Response  Center  at  (202) 
326-2222. 


4  Section  260.6  is  amended  by 
revising  paragraphs  (a)  and  (b)  (the 
examples  are  unchanged)  to  read  as 
follows: 

f  260.6    Qenerai  principles 

•  •  •  •  ■ 

(a)  Qualifications  and  disclosures. 
The  Commission  traditionally  has  held 
that  in  order  to  be  effeclive,  any 
qualifications  or  disclosures  such  as 
those  described  in  these  guides  should 
be  sufficientiv  clear,  prominent  and 
understandable  to  prevent  deception 
Clarity  of  language,  relative  type  size 
and  proximity  to  the  claim  being 
qualified   and  an  absence  of  contrary 
claims  that  could  undercut 
effec;tiveness.  will  maximize  the 
likelihood  that  the  qualifications  and 
disclosures  are  appropriately  clear  and 
prominent 

(b)  Distinction  between  benefits  of 
product,  package  and  service  An 
environmental  marketing  claim  should 
be  presented  in  a  wav  that  makes  cle^r 
whether  the  environmental  attnbute  or 
benefit  being  as.seried  refers  to  the 
product,  the  product  s  packaging,  a 
service  or  to  «  portion  or  t omponent  of 
the  product,  package  or  service  In 
general,  if  the  environmental  attribute  or 
benefit  applies  to  all  but  minor, 
incidental  components  of  a  product  or 
package,  the  claim  need  not  be  qualified 
to  identify  that  fact  There  may  be 
exceptions  to  this  general  principle  For 
example,  if  an  unqualified  "recyclable" 
claim  IS  made  and  the  presence  of  the 
incidental  component  significantly 
limits  the  ability  to  rec;ycle  the  product, 
then  the  claim  would  be  deceptive 

•  •  •  a  • 

5  Footnotes  4.  *)  and  6  of  §  260  8  are 
redesignated  as  footnotes  7,  8  and  9  and 
§  260.7  is  amended  by  revising  the 
introductory  text,  paragraph  (a)  (the 
examples  are  unchanged),  paragraphs 
(c)  and  (d),  and  paragraph  (e)  and  its 
example  10.  and  hv  adding  examples  11 
through  15  for  paragraph  (e).  to  read  as 
follows 

§  260.7     Environmental  marketing  claims. 

Guidance  about  the  use  of 
environmental  marketing  claims  is  set 
forth  in  this  section.  Each  guide  is 
followed  by  several  examples  that 
illustrate,  but  do  not  provide  an 
exhaustive  list  of.  claims  that  do  and  do 
not  comport  with  the  guides.  In  each 
case,  the  general  principles  set  forth  in 
§  260.6  should  also  be  followed.- 


•  aiffdah  AMtociatet,  Inc  .  103  FTC  1 10.  at  176. 
176  n.7.  n  8.  AppendU.  repnnting  letl«r  dated  Oct. 
14.  1963,  from  the  Commluion  to  The  Honorable 
lohn  0  Dingell.  Chairman.  Conunittee  on  Energy 
and  Comnierce.  U.S.  House  of  Repretenlalive* 
(19S4)  ("Deception  Statemani"). 


'  These  guide*  do  not  currently  address  claims 
based  on  a  "lifecycle"  theory  of  environmental 
benefit.  The  Commission  lacks  sufRcient 
information  on  which  to  base  guidance  on  such 
claim*. 
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(a)  General  environmental  benefit 
claims.  It  IS  deceptive  to  misrepresent, 
directly  or  by  implication,  that  a 
product,  package  or  service  offers  a 
general  environmental  benefit. 
Unqualified  general  claims  of 
environmental  benefit  are  difficult  to 
interpret,  and  depending  on  their 
context,  may  convey  a  wide  range  of 
meanings  to  consumers.  In  many  cases, 
such  claims  may  convey  that  the 
product,  package  or  service  has  specific 
and  far-reaching  environmental  benefits 
As  explained  in  the  Commission's 
Advertising  Substantiation  Statement, 
everv  express  and  material  implied 
claim  that  the  general  assertion  conveys 
to  reasonable  consumers  about  an 
objective  quality,  feature  or  attribute  of 
a  product  or  service  must  be 
substantiated  Unless  this  substantiation 
duty  can  be  met.  broad  environmental 
claims  should  either  be  avoided  or 
qualified,  as  necessary,  to  prevent 
deception  about  the  specific  nature  of 
the  environmental  benefit  being 
asserted. 
•         •        •        *        * 

(c)  Compostable  (ll  !t  is  deceptive  to 
misrepresent,  directly  or  by  implication, 
that  a  product  or  package  is 
compostable  A  claim  that  a  product  or 
package  is  compostable  should  be 
substantiated  by  competent  and  reliable 
sf;ientific  evidence  that  all  the  materials 
in  the  product  or  package  will  break 
down  info,  or  otherwise  become  part  of, 
usable  compost  (eg,  soil-conditioning 
material,  mulch)  in  a  safe  and  timely 
manner  in  an  appropriate  composting 
program  or  facility,  or  in  a  home 
compost  pile  or  device  Claims  of 
compostability  should  be  qualified  to 
the  extent  necessary  to  avoid  consumer 
deception  An  unqualified  claim  may  be 
deceptive  if: 

(i)  The  package  cannot  be  safely 
composted  in  a  home  compost  pile  or 
device;  or 

(ii)  The  claim  misleads  consumers 
about  the  environmental  benefit 
provided  when  the  product  is  disposed 
of  in  a  landfill. 

(2)  A  claim  that  a  product  is 
compostable  in  a  municipal  or 
institutional  composting  facility  may 
need  to  be  qualified  to  the  extent 
necessary  to  avoid  deception  about  the 
limited  availability  of  such  composting 
facilities. 

Example  1  A  manufacturer  indicate^s  that 
its  unbleached  coffee  filter  is  compostable 
The  unqualified  claim  is  not  deceptive 
provided  the  manufacturer  can  substantiate 
that  the  filter  can  be  converted  safely  to 
usable  compost  in  a  timely  manner  in  a  home 
compost  pile  or  device.  If  this  is  the  case,  it 
is  not  relevant  that  no  local  municipal  or 
institutional  comp)osting  facilities  exist. 


Example  2  A  lawn  and  leaf  bag  is  labeled 
as    Compostable  in  California  Municipai 
Yard  Trimmings  Compwsting  Facilities     The 
bag  contains  toxic  ingredients  that  are 
released  into  the  comp)ost  material  as  the  bag 
breaks  down  The  claim  is  deceptive  if  the 
presence  of  these  toxic  ingredients  prevents 
the  compost  from  being  usable 

Example  3  A  manufacturer  maites  an 
unqualified  claim  that  its  package  is 
compostable  Although  municipal  or 
institutional  composting  facilities  exist 
where  the  product  is  sold,  the  package  wili 
not  break  down  into  usable  comp>ost  in  a 
home  comfKist  pile  or  device  To  avoid 
deception,  the  manufacturer  should  disclose 
that  the  package  is  not  suitable  for  home 
composting 

Example  4  A  nationally  marketed  lawn 
and  leaf  bag  is  labeled  "comptostabie  '  Also 
printed  on  the  bag  is  a  disclosure  that  the  twig 
IS  not  designed  for  use  in  home  compost 
piles  The  bags  are  in  fact  compKJSted  in  vara 
tnmmings  com[X)sting  programs  in  many 
communities  around  the  country,  but  such 
programs  are  not  available  to  a  substantial 
majority  of  consumers  or  communities  where 
the  bag  is  sold  The  clamfi  is  deceptive 
because  reasonable  consumers  living  in  areas 
not  served  by  yard  tnmmings  programs  ma\ 
understand  the  reference  to  mean  that 
composting  facilities  accepting  the  bags  are 
available  in  their  area  To  avoid  deception, 
the  claim  should  he  qualified  to  indicate  the 
limited  availability  of  such  programs,  for 
example,  by  stating.    Appropnate  facilities 
may  not  exist  in  your  area     Other  examples 
of  adequate  qualification  of  the  claim  include 
providing  the  approximate  percentage  of 
communities  or  the  population  for  which 
such  programs  are  available 

Example  5  A  raanufaaurer  sells  a 
disposable  diaper  that  bears  the  legend 
"This  diaper  can  be  comp>osted  where  solid 
waste  comp>osting  facilities  exist  There  are 
currently  [X  number  of]  solid  waste 
composting  facilities  across  the  country 
The  claim  is  not  deceptive,  assuming  that 
composting  facilities  are  available  as  claimed 
and  the  manufacturer  can  substantiate  that 
the  diaper  can  be  converted  safely  tc  usable 
compost  in  solid  waste  comp>osting  facilities 

Example  6  A  manufacturer  markets  yard 
trimmings  tiags  only  to  consumers  residing  in 
particular  geographic  areas  served  by  county 
yard  trimmings  composting  programs  The 
bags  meet  sf>ecifications  for  these  programs 
and  are  labeled.  "Compostable  Yard 
Tnmmings  Bag  for  County  Comfxjstmg 
Programs  "  The  claim  is  not  deceptive 
Because  the  bags  are  compostable  where  ihey 
are  sold,  no  qualification  is  required  to 
indicate  the  limited  availability  of 
composting  facilities 

(d!  Recyclable  It  is  deceptive  to 
misrepresent,  directly  or  by  implication, 
that  a  product  or  package  is  recyclable 
A  product  or  package  should  not  be 
marketed  as  recyclable  unless  it  can  be 
collected,  separated  or  otherwise 
recovered  from  the  solid  waste  stream 
for  reuse,  or  in  the  manufacture  or 
assembly  of  another  package  or  product, 
through  an  established  recycling 
program.  Unqualified  claims  of 


recyclability  for  a  product  or  package 
may  be  made  if  the  entire  product  or 
package  excluding  minor  incidental 
lomponents,  is  recyclable.  For  products 
or  packages  that  are  made  of  both 
recyclable  and  non-recyclable 
components,  the  recyclable  claim 
should  be  adequately  qualified  to  avoid 
consumer  deception  about  which 
portions  or  components  of  the  product 
or  package  are  recvclable  Claims  of 
recyclabiiity  should  be  qualified  to  the 
extent  necessar>  to  avoid  consumer 
deception  about  any  limited  availabiUty 
of  recycling  programs  and  collection 
sites  If  an  incidental  component 
signific^antiv  limits  the  ability  to  recycle 
a  product  or  package  a  claim  of 
recyclability  would  be  deceptive.  A 
product  or  package  that  is  made  from 
recyclable  material,  but.  because  of  its 
shape  size  or  some  other  attribute,  is 
not  accepted  m  recycling  programs  for 
such  matenal.  should  not  be  marketed 
as  recyclable  •* 

Example  1   A  packaged  product  is  labeled 
H!th  an  unqualified  claim,  "recyclable."  It  it 
unclear  from  the  type  of  product  and  other 
contex;  w nether  the  claim  refers  to  the 
product  or  its  pacicage  The  unqualified  claim 
IS  likelv  to  convey  tc  reasonable  consumers 
that  all  of  both  the  product  and  its  packaging 
that  remain  after  normal  use  of  the  product. 
except  for  minor,  incidental  compioiients,  can 
be  reeve  led   In  less  each  such  message  can  be 
substantiated  the  ciaim  shouic  be  qualified 
to  indicate  what  porlions  are  recyclable. 

Example  2  A  nationally  marketed  8  oz. 
plastic  cottage-cheese  container  displays  the 
Society  of  the  Plastics  Industry  (SPI)  code 
(which  consists  of  a  design  of  arrows  in  a 
triangular  shape  containing  a  number  and 
abbreviation  identifying  the  component 
plastic  resin'  on  the  front  label  of  the 
container  in  close  proximity  to  the  product 
name  and  logo  The  manufacturer's 
conspicuous  use  of  the  SPI  code  in  this 
manner  constitutes  a  recyclability  claim. 
i-  niess  recycling  facilities  for  this  container 
are  available  to  a  substantial  majority  of 
consumers  or  communities,  the  claim  should 
be  qualified  to  disclose  the  limited 
availability  of  recycling  programs  for  the 
rontainer  If  the  SPI  code,  without  more,  had 
been  placed  in  an  inconspicuous  location  on 
the  container  (e.^  ,  embedded  in  the  bottom 
of  the  container)  it  would  not  constitute  a 
claim  of  recyclability. 

Example  3.  A  container  can  be  burned  in 
incinerator  facilities  to  produce  heat  and 
fxjwer.  It  cannot,  however,  be  recycled  into 


*  The  Menniry-Containing  and  Rechargeable 
Battery  Management  Act  establishes  uniform 
national  labeling  requirements  regarding  certain 
types  of  nickel-cadmium  rechargeable  and  small 
lead-acid  rechargeable  batteries  to  aid  in  banery 
coUecUon  and  recycling  The  Battery  Act  requires, 
in  general,  that  the  batteries  must  be  labeled  with 
the  three-chasing-arrows  symbol  or  a  comparable 
recvcling  s\-mbol.  and  the  statement  "Battery  Must 
^  Recycled  Or  Disposed  Of  Properly."  42  IJ.S.C 
14322(b)  Batteries  labeled  in  accordance  with  this 
federal  sutute  are  deemed  to  be  in  compliance  writh 
these  guides 
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inothar  product  or  p«ck«ga.  Any  claim  that 
the  container  i(  rocydable  would  be 
deceptive 

Example  4  A  nattonaily  marketed  bottle 
beers  the  unqualified  statement  that  it  is 
"recyclable  "  Collection  sites  for  recycling 
the  material  in  question  are  not  available  to 
a  subalantlal  ma|onty  of  consumers  or 
communities,  although  collection  sites  are 
established  in  a  significant  percentage  of 
cooununlttM  or  available  to  a  signiRcant 
pcmaUfi  of  the  population  The 
unqualified  claim  is  deceptive  because, 
unless  evidence  shows  oinerwise.  reaaonable 
consumers  living  in  communities  not  served 
by  programs  may  conclude  that  recycling 
programs  for  the  material  are  available  in 
their  area.  To  avoid  deception,  the  claim 
should  be  qualified  to  indicate  the  limited 
availability  of  programs,  (or  example,  by 
ttating   This  bottle  may  not  be  recyclable  in 
your  area."  or  "Recycling  programs  for  this 
bottle  may  not  exist  in  your  area  "  Other 
examplea  of  adequate  qualiflcations  of  the 
claim  include  providing  the  approximate 
porcentage  of  communities  or  the  population 
to  whom  programs  are  available 

Example  5  A  papertxiard  paclcage  is 
nurltatad  nationally  and  labeled.    Recyclable 
whara  facilities  exist  "  Recycling  programs 
fior  this  priraga  are  available  in  a  significant 
parcantafB  of  communities  or  to  a  significant 
percentage  of  the  population,  but  are  not 
■v..labie  to  a  substantial  majority  of 
consumers.  The  claim  Is  deceptive  because, 
unless  evidence  shows  otherwise,  reasonable 
consumers  living  in  communities  not  served 
by  programs  that  recycle  paperfooard 
packaging  may  understand  this  phrase  to 
mean  that  such  programs  are  available  in 
their  area.  To  avoid  deception,  the  claim 
should  be  further  qualified  to  indicate  the 
limited  availability  of  programs,  for  example, 
by  using  any  of  the  approaches  set  forth  in 
Example  4  above. 

Example  6  A  foam  polystyrene  cup  is 
marketed  as  follows  "Recyclable  in  the  few 
communities  with  facilities  for  foam 
polystyrene  cups  '  Collection  sites  for 
recycling  the  cup  have  been  established  in  a 
half-dozen  major  metropolitan  areas.  This 
disclosure  illustrates  one  approach  to 

aualifying  a  claim  adequately  to  prevent 
eception  about  the  limited  availability  of 
recycling  programs  where  collection  feicilities 
are  not  established  in  a  signiTicant  percentage 
of  communities  or  available  to  a  significant 
percentage  of  the  population  Other  examples 
of  adequate  quali^cation  of  the  claim  include 
providing  the  number  of  communities  with 
programs,  or  the  percentage  of  communities 
or  the  population  to  which  programs  are 
available 

Example  7.  A  label  claims  that  the  package 
"includes  some  recyclable  material."  The 
package  is  composed  of  four  layers  of 
different  materials,  bonded  together  One  of 
the  layers  is  made  from  the  recyclable 
material,  but  the  others  are  not.  While 
programs  for  recycling  this  type  of  material 
are  available  to  a  substantial  majority  of 
consumers,  only  a  few  of  those  programs 
have  the  capability  to  separate  the  recyclable 
layer  from  the  non-recyclable  layers  Even 
though  it  IS  technologically  possible  to 
Mparate  the  layers,  the  claim  is  not 


adequately  qualifiad  to  avoid  consumer 
deception  An  appropriately  qualified  claim 
would  be.  "includes  material  recyclable  in 
the  few  communities  that  collect  multi-layer 
products."  Other  examples  of  adequate 

aualification  of  the  claim  Include  providing 
le  number  of  communities  with  programs, 
or  the  percentage  of  communities  or  the 
population  to  which  programs  are  availabla. 

Example  8  A  product  is  marketed  as 
having  a  "recyclabia"  container  The  product 
is  distributed  and  advertised  onlv  in 
Missouri.  Collection  <;.'»'s  ti.r  -f^vt  ing  'hf 
container  are  available  u<  ,i  sii;>star:':di 
majority  of  Missouri  residents  but  d.'v  •;  .f  %■»• 
available  nationally  Because  p"igrHn-.s  ,ir»" 
generally  available  where  ••  »•  ;  •  xi  i,  •   s 
marketed,  the  unqualified  ciaim  •i(M>s  not 
deceive  cooaumars  about  the  limited 
availability  of  recycling  programs 

Example  9  A  manufacturerof  one  time  use 
photographic  cameras.  «rith  dealers  in  a 
substantial  majority  of  communities  collm  ts 
thoaacamaras  through  all    ''  's  lie^ier^  After 
the  expoaad  film  is  remove^l  ior  pr'»  e-s-iinK 
the  manufacturer  reconditions  the    <^!:le^-l^ 
fcjr  resale  and  labels  *herr.  is  follows 
"Recyclable  ihniiiH"     i.-  i>-rt,er»hip 
network."  This  claim  is  nut  deceptive,  even 
though  the  cameras  are  not  recyclable 
through  conventional  curbside  or  drop  off 
recycling  programs 

Example  10  A  tim:;  .rrf<  turer  of  toner 
cartridges  for  laser  printers  has  established  a 
recycling  program  to  recover  its  cartridges 
exclusively  through  its  nationwide 
dealership  network.  The  company  advertises 
its  cartridiges  oationallv  as  "Racyclab.'e 
Contact  your  local  daalar  for  details."  The 
company's  dealers  participating  in  the 
recovery  program  are  located  in  a  significant 
number—but  not  a  substantial  majority— of 
communities.  The  "recyclable"  claim  is 
deceptive  unless  it  contains  one  of  the 
qualifiers  set  forth  in  Example  4  If 
participating  dealers  are  located  in  only  s  few 
communities,  the  claim  should  be  qualified 
as  indicated  in  Example  6 

Example  1 J  An  aluminum  beverage  can 
bears  the  statement  "Please  Recycle."  This 
statement  is  likely  to  convey  to  consumers 
that  the  package  is  recyclable  Because 
collection  sites  for  recycling  aluminum 
beverage  cans  are  available  to  a  substantial 
majority  of  consumers  or  communities,  the 
claim  does  not  need  to  be  qualified  to 
indicate  the  limited  availability  of  recycling 
programs. 

(e)  Recycled  content.  (1)  A  recycled 
content  claim  may  be  made  only  for 
mateiials  that  have  been  recovered  or 
otherwise  diverted  from  the  solid  waste 
stream,  either  during  the  manufacturing 
process  (pre-consumer),  or  after 
consumer  use  (post -consumer).  To  the 
extent  the  source  of  recycled  content 
includes  pre-consumer  material,  the 
manufacturer  or  advertiser  must  have 
substantiation  for  concluding  that  the 
pre-consumer  material  would  otherwise 
have  entered  the  solid  waste  stream.  In 
asserting  a  recycled  content  claim, 
distinctions  may  be  made  between  pre- 
consumer  and  post-consumer  materials. 


Where  such  disiiru  tuuis  are  assetled. 
any  express  or  implied  claim  about  the 
specific  pre-consumer  or  post-consumer 
content  of  a  product  or  package  must  be 
substantiated 

(2)  it  IS  de<:8ptive  to  misrepresent 
directly  or  by  implication,  that  a 
product  or  package  is  made  of  recycled 
material,  whu.h  includes  r»<,ycied  raw 
matenai,  as  well  as  used.^  reconditioned 
and  remanufactured  components 
!  nqualified  claims  of  recycled  content 
u.av  be  made  if  the  entire  product  or 
package,  excluding  minor,  incidental 
components,  is  made  from  ret;vc!ed 
material   1-or  produ^rts  or  packages  that 
are  only  partially  made  of  ret;vcled 
material,  a  recycled  claim  should  be 
adequately  qualified  to  avoid  consumer 
dH<  eption  af^KJUt  the  amount,  by  weight. 
ol  re<  \cled  content  in  the  finished 
prfKiuct  or  package   .additionally,  for 
products  that  contain  used, 
reconditioned  or  remanufactured 
components,  a  recycled  claim  should  b*^ 
adequately  qualified  to  avoid  consumer 
de<.8ption  abcKit  the  nature  of  such 
components  No  such  qualification 
would  be  nec.essary  in  c^ses  where  it 
would  be  clear  to  consumers  from  the 
context  that  a  prcxluct  s  recycled 
content  consists  of  used.  re<;onditioned 
or  rffiiaiiufa(  tured  components 
•  •  •  •  • 

Lxamplf  ,'('   .A  patlLaged  fixxl  prcxlurt  ;s 
iat)ele<t  with  a  t.hree-<.. basing  arniws  symtxji 
w.thout  any  hirt.her  explanatory  text  as  to  its 
meaning   Bv  itself  the  symbol  is  likely  to 
convey  that  the  patkaging  is  b<j;h 
"ret.  v(  lable    and  is  made  entirely  fn>m 
r«ivcled  material    In  less  !;x)th  messages  can 
be  substantiate,!    -ne  .  laim  should  t)e 
q'iri^.fied  ds  'i^  w.'ipther  it  refers  to  the 
pd,  »..-!Kt'  '^  rii  VI  idtniitN  and  or  its  recycled 
content   It  d     r>n  -,(  latrle     i  laim  ;s  being 
made   the  Ut«e!  rnav  nt^fii  'i.  diS(  lose  the 
l;,";:'e.'.  ,^',  n ,  i.^t'i  ,i'\    if  re<  vf  hn*  pT<>v,:iims  for 
t.K>'  ;Mi  t.dM,f'    l'  d  r>'<  v(  ,ft)  I  unten'  i  idim  is 
U'.r^ie  -Tirt'ie  dt.d  '.he  pat  kaging  is  not  made 
er.t.:K.)  rrun.  .--ecvcied  .matenai,  thf  Utie! 
should  disclose  the  percentage  of  rw  vi  '.''•■. 
content 

Example  1 1   A  laser  printer  toner  cartridge 
containing  25%  recycled  raw  materials  and 
40%  reconditioned  parts  is  labeled  "65% 
recycled  content;  40%  from  reconditioned 
piarts."  This  claim  is  not  deceptive 

Example  12  A  store  sells  both  new  and 
used  sporting  goods.  One  of  the  items  for  sale 
in  the  store  is  a  baseball  helmet  that, 
although  used,  is  no  different  in  appearance 
than  a  brand  new  item.  The  helmet  bears  an 
unqualified  "Recycled"  label  This  claim  is 
deceptive  because,  unless  evidence  shows 
otherwise,  consumers  could  reasonably 
believe  that  the  helmet  is  made  of  recycled 
raw  materials,  when  it  is  in  fact  a  used  item. 
An  acceptable  claim  would  bear  a  disclosure 
clearly  stating  that  the  helmet  is  used. 


'  The  term  "used"  raiars  to  parts  that  are  not  new 
and  that  hava  not  undergone  any  type  of 
renuinufacturing  and/ or  reconditioning. 
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Example  13  A  manufacturer  of  home 
electronics  labels  its  video  cassette  recorders 
("VCRs  ■)  as    40%  recycled  ■  In  fact,  each 
VCR  contains  40%  reconditioned  parts  This 
claim  IS  deceptive  because  consumers  are 
unlikely  to  know  that  the  VCRs  recycled 
content  consists  of  reconditioned  parts 

Exawple  14   A  dealer  of  used  automotive 
parts  recovers  a  serviceable  engine  from  a 
vehicle  that  has  been  totaled  Without 
repainng.  rebuilding,  remanufactunng,  or  in 
any  way  altering  the  engine  or  its 
components,  the  dealer  attaches  a 
■  Rec-vcled'  label  to  the  engine,  and  offers  it 
for  resale  in  its  used  auto  parts  store  In  this 
situation,  an  unqualified  recycled  content 
claim  is  not  likely  to  be  deceptive  because 
ctinsumers  are  likely  to  understand  that  the 
engine  is  used  and  has  not  undergone  any 
rebuilding 

Example  15   An  automobile  parts  dealer 
purchases  a  transmission  that  has  been 
recovered  from  a  junked  vehicle  Eightv-five 
percent  by  weight  of  the  transmission  was 
rebuilt  and  15%  constitutes  new  matenals 
,^fter  rebuilding"  the  transmission  in 
accordance  with  industry  practices,  the 
dealer  packages  it  for  resale  in  a  box  labeled 

Rebuilt  Transmission,'  or    Rebuilt 
Transmission  (85%  recycled  content  from 
rebuilt  parts)."  or  "Recycled  Transmission 


"The  term    rebuilding'  means  that  the  dealer 
dismantled  and  reconstructed  the  transmiMion  a 
neceisary,  cleaned  all  of  its  mtemal  and  external 
pans  and  eliminated  rust  and  corrosion  restored  ail 
impaired,  defective  or  substanliaiiv  vrom  parts  to  s 
sound  condiuon  lor  replaced  them  i!  neceasarv). 
and  performed  any  operations  required  to  put  the 
tranamisaion  in  sound  working  condition. 


(85%  recycled  content  from  rebuilt  parts)." 
These  claims  are  not  likely  to  be  decpptive. 

•  *  •  *  * 

6.  Section  260.8  is  i^vised  tc.  n-ao  as 
fnllows 

§  260.8    Environmental  aasessment. 

la)  National  Environmental  Policy 
.■^ct  In  accordance  vv-ith  section  1  83  of 
the  FTC's  Procedures  and  Rules  of 
Practice''  and  section  1501  3  of  the 
Council  on  Environmental  Quality  <- 
regulations  for  implementing  the 
procedural  provisions  of  National 
Environmental  Policy  Act.  42  L'  S  C 
4321  etseq  (1969),*  the  Commission 
prepared  an  environmental  assessment 
when  the  guides  were  issued  in  luh 
1992  for  purposes  of  providing 
sufficient  evidence  and  analysis  to 
determine  whether  issuing  the  Guides 
for  the  Use  of  Environmental  Marketing 
Claims  required  preparation  of  an 
environmental  impact  statement  or  8 
finding  of  no  significant  impact   .\f\er 
careful  study,  the  Commission 
concluded  that  issuance  of  the  Guides 
would  not  have  a  significant  impact  on 
the  environment  and  that  any  such 
impact  "would  be  so  uncertain  that 
environmental  analysis  would  t>e  based 
on  speculation   ■''  The  Commission 
concluded  that  an  envirorrniental 


impact  statement  was  therefore  not 
required.  The  Commission  based  its 
conclusions  on  the  findings  in  the 
environmental  assessment  that  issuance 
of  the  guides  would  have  no 
quantifiable  environmental  impact 
because  the  guides  are  voluntary  in 
nature,  do  not  preempt  inconsistent 
stale  laws  are  based  on  the  FTC's 
deception  policy  and,  when  used  in 
coniunction  ysith  the  Commission's 
policy  of  case-b\  -case  enforcement,  are 
intended  tc  aid  compliance  with  section 
5iaj  of  the  FTC  Act  as  that  .\ct  applies 

',        ,  1 


•16CFR  1  83. 
'40CFR  1501  3 
•16CFR  1  R3Ui 


to  environmental  marketing  v  la.ms. 

(b]  The  Commission  has  Loncluded 
that  the  modifications  tc  the  giiides  in 
this  part  will  not  have  a  significant 
effect  on  the  environment    for  the  s«me 
reasons  that  the  issuance  of  the  original 
guides  in  1982  anc  the  modifications  to 
the  guides  m  l99fi  were  deemed  not  to 
have  8  s)gninc;ant  effect  on  the 
environment   Therefore   the 
Commission  concluaes  '.ha'  an 
environmental  impart  statement  is  not 
required  in  conjunction  with  the 
issuenc*  of  the  1998  modi  fi  cat  ions  to 
the  Guides  for  i.he  I'sp  r/ Er,  vironmental 
Marketing  Claims 

Bv  direction  of  the  Commission. 
DoEuald  S   CJark 
.Set  rrUin, 
FR  tXK,  98-11455  Filed  4-30-©8;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101  and  120 

(Docket  Nos  9JN-0325  and  97N-02««5) 

BIN  0«10-AA4J 

Preliminary  R»qiji<iiory  impact 
Analysis  and  Initial  Regulatory 
Flexibility  Analysis  o'  the  Proposed 
Rules  ro  Ensure  the  Safety  of  Juice 
and  Juice  Products 

AOBtCY:  Food  and  Drug  Administration. 

HHS 

ACnoM:  Preliminary  regulatory  impact 

analysts, 

SUMMARY :  The  Food  and  Drug 
Administration  (FDA)  is  publishing  the 
preliminary  regulatory  impact  analysis 
(PRlA)  that  it  has  prepared  under 
Executive  Order  12866  and  initial 
regulatory  flexibility  analysis  (IRFA) 
that  it  has  prepared  under  the 
Regulatory  Flexibility  Act  (RFA).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  (SBREFA).  on  the  costs  and  beneBts 
of  FDA's  proposed  regulations  regarding 
the  Hazard  Analysis  Critical  Control 
Points  (HACCP)  and  labeling  for  juice 
and  juice  products.  FDA  is  issuing  those 
proposals  because  of  recent  outbrealcs  of 
foodbome  illness  and  deaths  caused  by 
consumption  of  juice  products  that  were 
not  pasteurized  or  otherwise  processed 
to  control  pathogenic  microorganisms. 
Thobe  proposals  are  intended  to  ensure 
that  juice  and  juice  products  are  safe 
DATES:  Submit  written  comments  by 
May  26.  1998  on  aspects  of  this  analysis 
related  to  labeling  for  juice  and  juice 
products  and  by  )uly  8.  1998  on  as[>ects 
of  this  analysis  related  to  HACCP  for 
|uic:e  and  juice  products. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Farklawn  Dr.. 
rm.  1-23.  RockvlUe.  MD  20857. 
Comments  should  be  identiTied  with  the 
docket  numbers  found  in  brackets  in  the 
heading  of  this  document 
FOR  FURTHER  INFORMATION  CONTACT: 
David  f  Zom.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-726).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-205-4729. 
SUPPtEMENTARY  INFORMATION: 
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I   Background 

This  document  constitutes  FDA's 
PRIA  and  IRFA  of  the  proposed  rules  to 
amend  the  food  labeling  regulations  and 
to  require  HACCP  for  juice  and  juice 
products.  Because  the  industries 
affected  by  both  proposed  rules 
substantially  overlap  and  because  both 
proposals  address  the  same  pubUc 
health  problem,  the  safety  of  juice  and 

Products  containing  juice,  the  agency 
as  chosen  to  analyze  the  economic 
impact  of  both  proposed  rules  in  a 
single  PRIA  and  IRFA.  These  documents 
analyze  both  the  costs  and  benefits  of 
the  proposed  rules  as  well  as  the 
expected  impacts  on  the  affected  small 
entities.  FDA  has  found  that  these  rules 
may  constitute  significant  rules  under 
Executive  Order  12866  because  they 
could  have  a  significant  impact  on  one 
sector  of  the  economy  (producers  of 
minimally  processed  juice).  In  addition, 
FDA  has  determined  under  the  RFA  that 
each  proposal  would  present  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

11.  Introduction 

FT)A  has  examined  the  impacts  of 
these  proposed  rules  under  Exec^utive 
Order  12866.  Executive  Order  12866 
directs  Federal  agencies  to  assess  the 
benefits  and  costs  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  Under  the  Executive  Order,  a 
regulatory  action  is  "significant"  if  it 
meets  any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  FDA  finds  that  each  of  these 
proposed  rules  may  constitute  a 
significant  regulatory  action  as  defined 
by  Executive  Order  i2866.  as  discussed 
as  follows. 

In  addition.  FDA  has  determined  that 
these  rules  are  not  significant  rules 
under  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  requiring  benefit- 
cost  and  other  analyses.  Under  UMRA 
significant  rule  is  defined  as  'a  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  (adjusted 
annually  for  inflation)  in  any  1  year". 


Finally,  in  ace  ordance  with  the 
SBREFA.  the  Administrator  of  the  Office 
of  Information  and  Reguiaton'  Affairs  of 
the  Office  of  Management  and  Budget 
(the  .\dministrator)  has  determined  that 
these  proposed  niles  are  major  rules  for 
the  purpose  of  congressional  review  A 
maior  rule  for  this  purpose  is  defined  as 
one  that  the  Administrator  has 
determined  has  resulted  or  is  likely  to 
result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  emplovment.  investment, 
productivity,  innovation   or  on  the 
ability  of  U  S  -hwsed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets 

III   Factors  Cx)nsidered  in  I>eveloping 
This  .\nalysis 

This  analysis  estimates  costs  and 
benefits  for  two  proposed  regulations, 
published  in  the  Federal  Register  of 
Apnl  24,  1998  (63  FK  204S0  and  20486). 
that  would  affect  the  safety  of  )uice 
products.  The  first  rule  requires  warning 
statements  on  minimally  processed 
packaged  luice.  That  is.  juice  that  has 
not  been  processed  in  a  manner  that 
will  produce,  at  a  minimum,  a  5-log 
reduction,  for  a  period  at  least  as  long 
as  the  shelf  life  of  the  produc  t  when 
stored  under  normal  and  moderate 
abuse  conditions,  in  the  pertinent 
microorganism.  The  "pertinent 
microorganism"  is  the  most  resistant 
microorganism  of  public  health 
significance  that  is  likely  to  occur  in  the 
juice.  In  the  remainder  of  this  analysis, 
this  will  be  referred  to  as  the  '  5-log 
reduction  "'  The  second  rule  requires 
manufacturers  of  most  )uice  to 
implement  a  HACCP  program  with  the 
same  5-log  reduction  performance 
critena  However.  FD.\  is  proposing  to 
exempt  retailers  who.  for  the  purposes 
of  this  rule,  the  agency  has  tentatively 
decided  will  include  very  small 
businesses  that  make  )uice  on  their 
premises  and  whose  total  sales  of  juice 
and  juice  products  do  not  exceed  40,000 
gallons  per  year  and  who  sell  directly  to 
consumers  or  directly  to  consumers  and 
other  retailers. 

The  effective  date  for  the  labeling  rule 
is  proposed  to  be  60  days  following 
publication  of  the  final  rule  with 


'  That  is,  the  tolal  combined  effect  of  all  controls 
have  the  effect  of  reducing  the  number  of  colony 
forming  units  (cfus)  by  a  factor  of  lOO.CXX).  This 
implies  that  even  if  the  product  should  contain 
1.000  cfu's  per  gallon  (gal  )  prior  to  processing,  the 
final  product  after  processing  would  contain  only 
.01  cfu's  per  gal. 
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warning  statements  required  either  on 
the  labels  or,  in  the  case  of  products 
which  do  not  bear  the  warning 
statement  on  the  label,  on  labeling  (e.g.. 
on  signs  or  placards  at  the  point  of  sale) 
on  )uices  that  have  not  been  processed 
in  a  manner  that  will  produce,  at  a 
minimum,  a  5-log  reduction  Packaged 
juices  produced  by  lar^e  firms  are 
required  to  bear  warning  labels 
beginning  on  January  1.  2000.  and 
packaged  )uices  produced  by  small  and 
very  small  firms''  are  required  to  bear 
warning  labels  beginning  on  January  1, 
2001   The  agency  expects  that  the 
HACCP  rule,  because  of  its  complexity, 
will  not  be  finalized  for  at  least  1  year 
following  finalization  of  the  luice 
labeling  rule  The  H.^CCP  rule  is 
proposed  to  be  effective  for  large  firms, 
12  months  following  publication  of  the 
final  H.^CCP  rule:  for  small  firms.  24 
months  following  publication  of  the 
final  HACCP  rule;  and  for  ven,-  small 
firms,  36  months  following  publication 
of  the  final  HACCP  rule  For  purposes 
of  this  rule,  the  agency  is  proposing  to 
define  large  processors  as  those  who 
have  more  than  500  employees,  small 
processors  as  those  who  have  less  than 
500  employees  and  very  small 
processors  as  those  who  have  either;  (1) 
Total  annual  sales  of  less  than  $500,000, 
or  (2)  that  have  total  annual  sales  of 
greater  than  $500,000  but  total  annual 
food  sales  of  less  than  $50,000,  or  (3) 
that  employ  fewer  than  100  full-time 
equivalent  employees  and  annually  sell 
less  than  100,000  units  of  the  juice  in 
the  United  States 

To  a  large  extent,  benefits  and  costs 
will  depend  on  how  processors  of  juice 
who  do  not  currently  implement 
controls  sufficient  to  achieve  a  5-log 
reduction  respond  to  the  warning  label 
regulation  That  is.  firms  will  choose 
whether  to  display  the  warning 
statement  or  to  comply  early  with  the  5- 
log  reduction.  The  agency  has  no 
information  to  indicate  the  choices  that 
specific  pnx;essors  will  make 

The  actual  choice  that  each  processor 
will  make  depends  on  several  factors. 
1 1 )  The  revenue  that  processors  expect 
to  lose  because  of  consumers'  responses 
to  the  Government's  announcement  of 


'The  labeling  ruls  dfjes  not  define  '  ver\  small 
firms    but  the  HACCP  rule  does  give  a  separate 
definition  of '  verv  small  firms    as  a  subsel  of 
"small  firms'  as  defined  in  the  iatjeiing  and  HACCP 
rules  Therefore,  the  term  "verv'  small  firms    has 
been  j&ed  hei^  in  relationship  to  the  labeling  rule 
to  malce  clear  w.here  this  subset  fits  in  the  context 
of  both  of  these  rules  The  HACCP  rule  defines 
small  businesses  as  those  with  fewer  than  500 
empiovees  It  defines  very  small  businesses  as  tfiose 
with  total  annua!  sales  of  less  than  $500,000  or 
those  with  total  annual  food  sales  of  lesi  than 
$S0  000  or  those  with  fewer  than  100  employees 
and  less  than  100.000  units  of  )Uice  sold  annually. 


the  rules  and  the  warning  label.  (2)  the 
costs  of  and  length  of  time  allowed  to 
make  label  changes,  (3j  the  costs  of 
achieving  a  5-log  reduction  in 
pathogens,  and  (4)  the  revenue  that 
processors  expect  to  lose  if  consumers 
respond  negatively  to  the  changes  in 
product  characteristics  caused  by 
processing  the  juice 

Processors  will  choose  to  discontinue 
luice  production  if  they  perceive  that 
either  labeling  or  a  change  in  processing 
practices  will  lower  profits  below  a 
"normal'  return^  In  other  words, 
processors  will  go  out  of  the  juice 
business  rather  than  comply  with  these 
regulations  only  if  one  of  the  two 
following  conditions  is  satisfied   (l)  The 
combination  of  the  cost  of  displaying 
the  warning  labeling  and  the  reduction 
in  revenue  caused  by  the  negative 
response  of  consumers  to  the  warning 
results  in  below  normal  profits,  or  (2)  a 
combination  of  increased  costs  from 
processing  and  a  reduction  in  revenue 
caused  by  the  negative  response  of 
consumers  to  the  changes  m  product 
quality  results  in  below  normal  profits. 

For  the  purposes  of  this  analysis,  the 
agency  has  assumed  that,  in  order  to 
avoid  having  their  products  associated 
with  the  warning  to  consumers,  all 
establishments  that  will  eventually  be 
covered  by  the  HACCP  njle  will 
implement  controls  sufficient  to  achieve 
a  5-log  reduction  when  the  labeling  rule 
takes  effect  The  agency  has  also 
assumed  for  the  purposes  of  this 
analysis  that  those  establishments  not 
covered  by  the  HACCP  rule  will  display 
the  warning  statement  for  packaged 
luice  products.  However  in  order  to 
avoid  displaying  the  warning  statement, 
these  establishments  mav  choose  to 
pnx;ess  their  juice  in  a  manner 
sufficient  to  achieve  a  5-log  reduction  in 
pathogens  or  under  an  adequate 
voluntary  HACCP  plan 

rv.  Regulatory  Options 

The  preambles  in  the  accompanying 
proposed  regulations  describe  the 
compelling  public  need  for  these 
regulations  For  example,  in  recent 
years,  pathogens  have  been  discovered 
in  fresh  juices  after  having  caused 
severe  illness  in  humans  These 
products  were  previously  not  known  to 
be  vehicles  for  such  hazards,  given  their 
low  pH  Because  these  events  have 
occurred,  the  agency  tentatively  finds 
that  it  IS  prudent  to  require  the  adoption 
of  preventative  controls  for  hazards  now 
associated  with  juice  where  controls 


'A  normal  return  on  profits  it  tne  average  martei 
return  on  capital  that  a  processor  could  receive,  for 
example,  by  investing  in  tiie  stock  martlet 


may  not  have  been  previously  thought 
to  be  necessary. 

There  are  a  number  of  regulatory 
options  that  FDA  has  preliminarily 
considered  to  reduce  the  risks 
associated  with  consuming  juice 
products.  FDA  requests  comments  on 
benefits,  costs,  and  any  other  aspect  of 
these  options. 

A.  Take  No  New  Regulatory  Action 

Choosing  this  option  would  imply 
either  reliance  on:  (1)  Existing  Federal 
regulation,  (2)  State  and  local  regulatory 
activity,  (3)  business  interests,  (4) 
consun^r  demands,  and  (5)  product 
liability  pressures  to  reduce  nsks 
incurred  by  consumers  of  juice  products 
or  acceptance  that  the  nsks  that  juice 
currently  presents  are  risks  that 
consumers  are  unwilling  to  pay  to 
reduce.  In  the  first  case,  it  is  unlikely 
that  the  market  will  adjust  to  eliminate 
the  risks  present  in  juice  because  of  the 
difficulty  of  establishing  the  link 
between  the  various  kinds  of  illnesses, 
whether  acute  or  chronic,  to 
consumption  of  juice.  Generally,  this 
link  may  only  be  established  when  there 
are  large,  geographically  focused 
outbreaks  of  acute  illness  However, 
research  indicates  that  most  cases  of 
foodbome  illness  are  sporadic  and 
geographically  dispersed  and  not 
associated  with  any  identifiable  and 
focused  outbreaks  (Ref  1)  In  the  second 
case,  it  is  presumed  that  consumers  are 
willing  to  pay  to  reduce  these  risks 
given  the  sizeable  estimated  benefits  of 
the  proposed  rules  Finally,  while 
industry  and  State  governments  have 
undertaken  steps  in  many  areas  to 
reduce  risks  associated  with  juice.  FDA 
believes  that  the  changes  have  been 
made  with  the  exj>ectations  of  Federal 
regulation.  It  is  unlikely  that  the  maricet 
would  fully  adjust  to  reduce  the  risk 
without  additional  Federal  action. 

B  Regulate  Only  HighRisk  Juice 
Products  or  High-Risk  Hazards 

FDA  could  choose  to  make  these  rules 
applicable  only  to  juice  products  that 
have  been  associated  by  epidemiology 
or  by  inspection  history  with  health 
hazards.  This  option  is  discussed  in  the 
appendix  supporting  this  analysis  (Ref. 
9).  In  the  appendix,  the  agency 
concluded  that  unpasteurized  or 
otherwise  nonheat  treated  juices  present 
the  largest  risk  to  consumers  because 
pathogens  pose  the  highest  nsk  of  the 
several  categories  of  hazards.  FDA  is 
proposing  that  all  chemical,  physical, 
and  biological  hazards  be  included 
under  H.'\CCP.  despite  the  differences  in 
relative  nsk  posed  by  different  types  of 
hazards.  It  is  important  to  note  thist 
processors  may,  under  the  umbrella  of 
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severity  of  hazards  h ,  mgcritical 

limits,  the  frequency  of  monitoring, 
intensity  of  corrective  action,  or  any 
number  of  other  margins  FDA  has  not 
evaluated  the  beneHts  and  costs  of 
structuring  HACCP  twised  on  (his 
option,  and  seeks  comments  on  it. 
especially  on  the  option  of  covering 
only  some  types  of  juice. 

C.  Do  Either  One  of  the  Proposed  Rules 
but  Not  Both 

One  option  would  be  to  eliminate  the 
HACCP  requirement  for  juices,  one  of 
the  two  proposed  actions,  and  only 
require  that  juices  that  are  not  processed 
to  achieve  a  5-log  reduction  be  labeled 
with  a  warning  to  consumers  The 
purpose  of  this  labeling  is  to  alert 
consumers  who  are  at  increased  risk  to 
avoid  these  products  and  to  inform  all 
consumers  of  the  risk  of  these  products 
relative  to  other  juices  However,  it  is 
difficult  to  predict  what  products 
consumers  would  switch  to  once  they 
encounter  the  warnings  It  is  possible 
that  some  consumers  may  reduce  their 
health  status  by  choosing  less  nutritious 
substitutes  in  order  to  avoid  the 
products  with  the  warning  labels. 
Although  labeling  may  be  effective  for 
changing  both  producer  behavior 
(particularly  to  avoid  displaying  the 
wamins)  and  consumer  behavior,  the 
agency  believes  that  labeling  alone  is 
unlikely  to  be  sufficient  to  address  all 
health  hazards  associated  with 
consumption  of  juice  products 

Another  option  would  be  to  eliminate 
the  labeling  rule  and  only  require  that 
juice  processors  implement  HACCP 
This  option  would  reduce  the 
possibility  that  some  consumers  might 
overreact  and  avoid  all  juice.  This 
option  would  also  allow  fresh  juice  to 
be  marketed  without  warnings  and 
would  result  in  some  cost  savings  for 

Eroducts  that  will  not  need  to  pay  for 
ibeling  costs  However,  it  would  also 
result  in  some  reduction  in  beneHts 
because  the  HACCP  rule  will  take  longer 
to  implement  than  the  labeling  rule  and 
because  the  proposed  labeling  rule 
covers  luice  made  at  the  point  of  sale 
and  the  proposed  HACCP  rule  does  not 
cover  retailers. 

D  Require  New  Current  Good 
Manufacturing  Practices 

FDA  could  develop  and  require 
current  good  manufacturing  practices 
(CGMP's)  or  sanitation  standards 
speafic  to  juice  products  to  improve  the 
safety  of  juices  The  use  of  CGMP's 
would  assist  processors  in  ensuring  the 
safety  of  their  juices  by  providing 
guidance  on  how  to  reduce  insanitary 
manufacturing  practices  and  on  how  to 


protect  against  tood  tjeconung 
contaminated.  While  FDA  currently  has 
general  CGMP's  that  provide  guidance 
to  all  food  processing  industries,  it  does 
not  have  specific  CGMP's  for  the  juice 
industry 

There  are  three  reasons  that  this 
alternative  alone  may  be  undesirable 
First.  CGMP's  by  themselves  are 
unlikely  to  have  a  sufficient  impact  on 
the  safety  of  juice,  particularly  relative 
to  HACCP  That  is,  CGMP's  do  not 
provide:  (1)  A  structure  for  each 
processor  to  align  specific  hazards 
unique  to  the  processor's  operations 
with  specific  control  measures.  (2) 
assurance  that  the  processor  will 
establish  specific  performance  standards 
appropnale  to  the  processor's  unique 
operation.  (3)  records  that  document 
that  the  performance  standards  are  met. 
and  (4)  records  of  frequent  audits  to 
verify  that  controls  are  being  applied,  all 
of  which  are  associated  with  HACCP 
Identifying  specific  hazards,  designing 
controls  that  are  specific  and  unique  to 
each  operation,  and  verifying  that  these 
controls  are  being  applied  as  specified 
are  essential  elements  of  a  control 
program  that  will  provide  an  improved 
level  of  food  safety 

Secondly,  under  the  HACCP  approach 
being  proposed,  the  industry  is  required 
to  use  FDA's  general  CGMP's  in  part  1 10 
(21  CFR  part  110)  and  to  develop  and 
adopt  sanitation  standard  operating 
procedures  (SOP's)  as  part  of  their 
prerequisite  programs  for  their  HACCP 
plan  Therefore,  the  HACCP  approach 
builds  on  the  foundation  of  CGMP's  at 
the  same  time  it  avoids  the  limitations 
of  this  alternative. 

HACCP  is  designed  for  use  in  all 
segments  of  the  food  industry  from 
growing,  harvesting,  processing, 
manufacturing,  distributing,  and 
merchandising  to  preparing  food  for 
consumption  Prerequisite  programs 
such  as  current  good  man u fact unng 
practices  (CGMP's)  are  an  essential 
foundation  for  the  development  and 
implementation  of  successful  HACCP 
plans. 

The  production  of  safe  food  products 
requires  that  the  HACCP  system  be  built 
upon  a  solid  foundation  of  prerequisite 
programs.  Each  segment  of  the  food 
Industry  must  provide  the  conditions 
necessary  to  protect  food  while  it  is 
under  their  control  This  has 
traditionally  been  accomplished 
through  the  application  of  CGMP's 
These  conditions  and  practices  are  now 
considered  to  be  prerequisite  to  the 
development  and  implementation  of 
effective  HACCP  plans  Prerequisite 
programs  provide  the  basic 
environmental  and  operating  conditions 


that  are  necessary  tor  the  production  of 
safe,  wholesome  food. 

E.  Require  Pasteurization 

FDA  could  require  that  all  juice  be 
pasteurized  rather  than  requiring 
HACCP  with  a  specified  5-log  reduction. 
Although  FDA  is  not  currently  aware  of 
other  practical  methods  to  achieve  this 
level  of  control,  solely  requiring 
pasteurization  would  inhibit  new 
technological  innovation  and  it  would 
only  address  one  type  of  hazard 
(pathogens  that  are  not  heat  resistant) 
In  this  analysis,  the  agencv  has  in  fact, 
evaluated  the  costs  of  pasteurization  for 
those  luices  not  now  pasteurized.  It 
should  be  pointed  out  that,  by  volume, 
the  vast  majority  of  luices  arv  now 
pasteurized  or  othenvise  equivaiently 
treated.  Thus,  the  marginal  costs  and 
benefits  of  requiring  pasteurization  only 
apply  to  the  small  fraction  of  luice  that 
is  not  heat  treated 

The  agency  requests  (.omnient  on  the 
appropriateness  of  the  5-log  reduction 
performance  standard  and  if  other 
approaches,  such  as  establishing  a 
minimal  acceptable  risk  standard  for 
juices,  could  be  used  that  would  ensure 
the  safety  of  the  )uice.  The  agency 
requests  comments  on  what  such  a 
minimal  acceptable  risik  standard 
should  be  and  how  it  would  be 
implemented  The  agency  also  invites 
interested  f)ersons  to  submit  scientific 
data  concerning  the  acceptability  of  a  5- 
log  reduction  requirement  or  whether  a 
more  or  less  stringent  performance 
standard  (e.g..  3-  or  7-iog  reduction)  for 
specific  juices  would  be  more 
appropriate  or  whether  different 
approaches  consistent  with  a  minimal 
acceptable  risk  standard  for  luices  might 
be  appropriate  for  specific  luices  based 
on  their  unique  characteristics 

F.  Set  Different  Performance  Standards 
for  Processing  of  Different  Products 

One  regulatory  option  would  be  to 
establish  different  performance 
standards  for  processing  different  types 
of  juice  products  to  decrease  the  number 
of  pathogens.  In  the  proposal,  the 
agency  has  tentatiyely  proposed  that 
any  combination  of  prcx  essing  steps 
which  cumulatively  result  in  a  5-log  (a 
100,000-fold i  reduction  in  pathogens 
should  be  applied  to  the  production  of 
all  types  of  juice  However,  different 
products  may  warrant  different 
processing  stnngencaes  bec;ause  of  a 
number  of  factors,  including  fliThe 
initial  microbial  counts  on  raw  produce 
are  likely  to  vary'.  (2)  different  types  of 
produc  e  are  likeU  to  harbor  different 
kinds  of  pathogens   and  (3)  different 
products  provide  different 
environments  for  microbial  growth.  This 
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option  could  either  be  exercised  as  pari 
of  the  final  rule  in  response  to 
comments  or  the  proposed  standards 
could  remain  with  the  option  to  further 
petition  the  agency  for  a  different 
standard  The  benefits  and  costs  of  the 
standard  will  vary'  directly  with  the 
stringency  of  different  performance 
stanciards  However.  FD.A  does  not  have 
data  to  estimate  preliminarily  the  costs 
and  benefits  of  this  option 

G  Expand  HACCP  Rule  Coverage 

FDA  has  tentatively  concluded  that 
the  retail  sector  should  not  be  included 
in  the  HACCP  rule  and  has  asked  for 
comments  on  the  appropriateness  of  this 
conclusion  The  expansion  of  coverage 
of  the  H.'KCCP  rule  to  include  retailers 
that  process  juice  at  the  point  of  sale 
would  add  an  estimated  additional 
14.300  restaurants  and  1.300  grocery 
stores  and  supermarkets  for  a  total  of 
approximately  16.000  establishments  If 
the  cost  for  these  establishments  to 
implement  HACCP  was  equivalent  to 
that  of  very  small  processors  who  would 
be  required  to  initiate  pasteurization 
{$26,000  in  the  first  year  and  $11,900  in 
subsequent  years),  then  the  total 
additional  cost  of  this  option  would  be 
approximately  $416  million  in  the  first 
year  and  approximately  $190  million  in 
subsequent  years  However,  the  agency 
does  not  have  direct  information  about 
the  cost  of  implementing  HACCP  in  a 
retail  setting  for  )uice  and  the  actual 
costs  may  vary  signific::antly  from  these 
estimates 

H  Use  of  One  of  Various  Alternatives 

.■\n  alternative  approach  to  mandating 
HACCP  would  be  to  provide  a  more 
flexible  array  of  options  tailored  to  the 
microbial  risk  present  m  the  particular 
)uice  Manufacturers  of  apple  cider 
would  be  provided  a  permanent  option 
choosing  between  labeling  or 
implementing  a  HACCP  program  with  a 
.Slog  pathogen  reduction  .^11  juices 
other  than  untreated  apple  cider  would 
be  provided  a  permanent  option  of 
choosing  between  labeling, 
implementing  a  HACCP  system,  or 
achieving  a  5-log  pathogen  reduction 
However,  FDA  believes  that  this  option 
provides  only  weak  incentives  for 
pr(x:essors  to  implement  a  HACCP 
system  Processors  could  label 
hazardous  products  without  taking  steps 
to  improve  the  safety  of  juice  or  choose 
to  achieve  a  5-log  reduction  for 
microbial  pathogens  without  addressing 
other  hazards  The  agency  believes  that 
labeling  would  not  achieve  the  same 
level  of  product  safety.  Additionally, 
there  would  be  less  incentive  for 


processors  to  implement  a  HACCP 
system,  which  include?  among  other 
things,  developing  and  implementing 
sanitation  SOP's  and  recordkeeping  at 
critical  control  points  in  addition  to 
achieving  a  5-log  reduction   Other 
hazards  that  would  not  be  addressed 
include  chemical  contaminants. 
hazardous  metals,  including  lead  and 
tin.  mvcotoxins.  pesticides,  and 
physical  hazards,  such  as  glass 

.Another  regulatory  option  would  be 
to  include  labeling  for  unpackaged  juice 
products  for  all  retail  outlets,  such  as 
restaurants  This  option  would  also 
require  any  very  small  retailer  ^as 
defined  for  the  purposes  of  this 
rulemaking)  who  is  manufacturing  less 
than  40.000  gallons  of  luice  per  \ear  and 
selling  It  directly  to  consumers  and 
other  retailers  to  either  lat)el  or  achieve 
a  5-log  kill  until  a  requirement  for 
HACCP  would  become  effective  36 
months  from  the  date  of  publication  of 
the  final  rule. 

If  this  option  is  combined  with  both 
proposed  rules.  FDA  has  estimated  the 
benefits  to  be  $383  to  $4"8  million 
annually  and  estimated  the  costs  in  the 
first  vear  to  be  $54  million  and  the  costs 
in  subsequent  years  to  be  $28  million. 

V.  Benefits 

This  analysis  pro\  ides  estimates  of 
three  additive,  independent  benefits  of 
these  two  proposed  rules  11)  Reduced 
expenditures  related  to  regulatory 
enforcement.  (2)  reduced  adverse  health 
effects,  and  (3)  other  benefits  To  some 
extent,  the  benefits  of  the  two  rules  are 
intertwined.  Because  of  the  earlier 
compliance  dates,  the  impact  of  the 
labeling  rule  will  be  to  achieve  some  of 
the  benefits  faster.  That  is.  if  firms 
choose  to  achieve  a  5-log  reduction 
through  their  processing  practices  to 
avoid  labeling,  then  some  of  the  future 
benefits  that  would  be  otherwise 
achieved  under  H.^CCP  will  be 
achieved  sooner  because  of  the 
incentive  provided  by  the  labeling  rule. 
Also,  if  at-nsk  consumers  avoid 
unpasteurized  juices  as  a  result  of  the 
labeling,  there  will  be  reduced  adverse- 
health  effects  prior  to  the  introduction 
of  H.^CCP  On  average  the  labeling  rule 
will  achieve  some  of  the  benefits  2  years 
faster  than  the  HACCP  rule 

A.  Enforcement  Benefits 

To  the  extent  that  these  proposed 
rules  are  effective  at  reducing 
contaminated  juice,  they  should  reduce 
the  number  of  safety-related 
enforcement  actions  (for  both  domestic 
and  imported  products)  taken  by  the 
agency  for  juice  products.  The 
enforcement  activities  choseh  as  a 


baseline  for  juice  products  fall  between 
the  period  1992  and  1996  (inclusive) 
and  involve  import  detentions  and 
domestic  recalls. 

In  the  final  regulatory  impact  analysis 
for  FDA  s  seafood  HACCP  rule.  FDA 
used  an  assumption  that  the  rule  would 
prevent  50  percent  of  the  current 
number  of  annual  enforcement  actions. 
The  agency  did  not  receive  comments 
on  this  assumption  in  that  rule  and  does 
not  yet  have  data  from  implementation 
of  the  nile  to  validate  it  However,  this 
may  be  a  conservative  assumption.  If 
HACCP  plans  are  prof)erly  conceived. 
implemented  and  validated,  it  is  likely 
that  the  vast  majority  of  problems  will 
be  caught  and  corrected  in  the  plant, 
rather  than  result  in  foodbome  disease 
outbreaks  or  be  caught  through  Federal 
sampling  of  the  final  product  Thus,  the 
agency  will  continue  to  make  this 
assumption  but  requests  comment  on  it, 

1  Import  Enforcement 

Over  the  period  1992  through  1996. 
there  were  a  number  of  imported  juice 
products  detained  for  various  violations 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act).  A  detention  is  a  procedure 
for  preventing  violative  products  from 
entering  the  United  States.  Following  a 
determination  that  a  sample  of  a 
product  is  violative,  three  steps  occur: 
(1)  FDA  sends  a  detention  notice  to  the 
importer  providing  an  opportunity  to 
introduce  testimony  as  to  the  condition 
of  the  product.  (2)  the  importer  may 
contact  an  attorney,  submits  a  response 
application,  and  introduces  evidence 
regarding  the  product:  and  (3)  FDA 
makes  a  determination  about  what 
should  be  done  with  the  shipment. 
There  are  three  actions  that  FDA  can 
specify  for  a  detained  shipment:  (1)  The 
product  is  allowed  to  be  "reshipped" 
out  of  the  country.  (2)  the  product  is 
reconditioned  so  as  to  bring  it  into 
compliance  with  U.S.  law,  or  (3)  the 
product  is  destroyed  under  Federal 
supervision.  Assume  that  the  cost  per 
shipment  of  the  three  steps  to  all  parties 
involved  is  $5,000.  Then  the  remaining 
cost  of  detention  is  the  cost  per 
shipment  of  the  three  actions  which  is 
related  to  the  value  of  the  shipment. 

Table  1  gives  the  number  of 
shipments  detained  and  the  total  dollar 
value  of  juice  products  detained  for 
violations  of  the  act  for  the  entire  period 
1992  through  1996. 

The  average  value  per  shipment  of 
imported  juice  products  refused  entry  is 
approximately  $10,000.  The  average 
number  of  imported  juice  product 
shipments  detained  annually  is  23. 
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Table  i.— Totals  of  Juice  import  Detentions  por  1992  through  1996  by  Reason  for  Detention 


Reason  lor  Deten- 
tion 

Food  Addrtive 
Issues 

Poisonous  Of 
Deletenous 
Substances 

VioWive 
Pesticide 
ResKJues 

Chemical 
Corrtamination 

New  Drug 

Residues 

Microbtal 
Hazards 

Total 

Number  of 

Shipments 
Value  of  Shipments 

44 

$122,000 

17- 
3112.000 

53 
S802.000 

1 
379,000 

1 
320,000 

1 
32,000 

117 

31,137.000 

If.  on  an  annual  basis.  23  imponed 
juice  product  shipments  are  detained  at 
an  average  Federal  enforcement  and 
induslr)'  negotiation  cost  of  $5,000  per 
shipment  (60  FR  65189),  and  if  all  23 
shipments  (with  an  average  value  of 
S10,000  per  shipment)  are  destroyed  so 
that  the  entire  SlO.OOO  value  of  the 
shipment  is  lost,  then  the  total  annual 
cost  of  ail  luice  detentions  is 
approximately  $345,000  (23  shipments 
X  ($10,000  value  of  shipment  *  $5,000 
enforcement  and  negotiation  cost))  If  50 
percent  of  these  enforcement  costs  are 
prevented,  then  the  benefits  related  to 
import  enforcement  are  approximately 
$175,000. 

2  Recalls 

Recalls  tracked  by  FDA  for  pathogens 
or  pesticides  in  juice  products  are 
infrequent  For  the  period  1992  through 
1996  there  was  one  class  1  recall  and 
there  were  seven  class  2  recalls*  for 
such  hazards,  or  about  two  recalls  per 
year.  A  class  1  recall  may  cost  as  much 
as  $3  to  $5  million  between 
expenditures  by  the  manufacturer, 
retailers  and  State,  local,  and  Federal 
authorities  However,  the  typical  juice 
recall  is  smaller  and  less  costly  than 
this.  If  the  combination  of  industry  and 
government  costs  per  recall  on  average 
is  $1  million,  then  the  total  annual  cost 
of  juice  recalls  is  approximately  $2 
million  (z  recalls  per  year  at  $1  million 
each).  This  assumption  is  based  on  FDA 
conversations  with  industry  for  both 
large  and  small  recalls.  FDA 
acknowledges  that  this  may  not  be  the 
true  average  cost  of  a  recall  and  requests 
comment  on  this  assumption.  If  50 
percent  of  these  enforcement  costs  are 
prevented,  then  the  benefits  related  to 
recalls  tracked  by  FDA  are  $1  million 
However.  FDA  may  not  be  aware  of  all 
recalls  that  take  place,  particularly  for 
less  hazardous  reasons.  Assuming  that 
the  recalls  that  FDA  is  not  aware  of  are 
considerably  smaller,  perhaps  costing 
$100,000.  and  that  FDA  may  only  hear 
about  10  percent  of  such  recalls,  then 


*CUsi  1  recall!  «re  for  dangerous  or  defective 
products  ttiat  predictably  could  cause  serious 
health  problems  or  death  Class  2  recalls  are  for 
products  that  might  cause  a  temporarv  health 
problem,  or  pose  only  a  slight  threat  of  a  serious 
nature. 


the  total  annual  cost  of  such  recalls 
could  be  $1  million.  If  50  percent  of 
these  enforcement  costs  are  prevented, 
then  the  benefits  related  to  recalls  not 
tracked  by  FDA  would  be  $500,000. 
Thus,  the  total  annual  benefits  of  the 
HACCP  rule  related  to  recalls  is 
estimated  to  be  $15  million. 

In  addition  to  those  benefits,  when 
firms  have  recalls  that  are  made  public 
they  will  generally  suffer  a  loss  of  sales, 
at  least  temporarily,  from  lost 
"goodwill."  This  alone  does  not  result 
in  a  social  cost  but  rather  a  social 
transfer  as  other  firms  will  step  forward 
to  capture  sales  lost  from  the  recalling 
firm  However,  in  addition  to  the 
resources  invested  in  recalling  the 
product,  the  recalling  firm  may  invest 
real  resources  in  advertising  to 
recapture  lost  goodwill,  a  social  cost. 
FDA  cannot  quantify  this  cost. 

B  Health  Benefits 

This  section  presents  quantitative 
estimates  of  health  benefits  from  this 
rule.  This  is  accomplished  by  the 
following  steps: 

1.  The  most  significant  hazards  in 
juice  are  described  m  terms  of  severity 
and  duration; 

2.  The  hazards  are  described  in  terms 
of  resulting  health  effects  and  s>Tnptoms 
when  thev  cause  illness; 

3.  The  health  effects  and  symptoms 
are  translated  into  consumer  utility 
losses; 

4.  The  utility  losses  are  translated  into 
values  in  terms  of  lost  dollars  (this  gives 
the  cost  per  case  for  every  combination 
of  level  of  severity  and  for  the  specified 
duration  for  each  hazard); 

5.  The  average  annual  number  of 
reported  cases  associated  with  juice  are 
distributed  according  to  the  percentages 
associated  with  each  level  of  severity; 

6  The  factors  used  to  account  for 
under  reporting  of  foodbome  illness  are 
estimated; 

7.  The  reported  cases  are  multiplied 
by  the  under  reporting  factors  to  get  the 
estimated  average  annual  number  of 
cases; 

8.  The  percentages  of  each  type  of 
hazard  expected  to  be  prevented  by  the 
proposal  are  listed;  and 

9.  The  total  health  benefits  of  the 
proposal  are  derived  by  multiplying 
numbers  4.  7.  and  8. 


That  is.TB«BCxCFx  CR  X  \'   uhere 
TB  =  total h«afth benefits  in  dollars. 
RC  =  number  of  reported  cases 
CF  =  under  reporling  correction  factor, 
CR  =  percent  of  cases  reduc  ed 
V  =  dollar  value  per  case  a\  ertea 
(medical  costs  +  value  of  pain  and  lost 
function). 

1.  Description  of  Microbial  Hazards  in 
Juice 

Most  of  the  siRnifican"  nealt.h  risks 
iss^.(  .B'i^d  '.vith  :'...i(  e  products  are 
mil  rofiiai   In  the  last  5  years  the  hazards 
assixiated  with  commerciailv 
pr  >.  ^•^s^•,:    ca,  kaged  luice  produced  by 
nv:.rf"ti..  f^v'abhsnments  include 
Bacillus  cereus.  Escherichia  colt 
Ol57:H7,  and  Silmonella  non  fyp/i/.' 
Table  2  lists  '."■t'se  hazards  with 
associated  se\er.*:es  and  duration  of 
severities.  These  hazards  have  been 
directly  linked  to  orange  and  apple  juice 
products.  However,  all  juices  take  farm 
produce  as  an  input;  all  use  similar 
types  of  processing  steps;  and  ail  are 
distributed  in  similar  wa\s  Thereforp 
although  other  types  of  luices  a.^  less 
likely  to  be  associated  with  foodborne 
disease  outbreaks  primarily  because 
consumption  of  orange  and  apple  juice 
greatly  exceeds  consumption  of  all  other 
types  of  juice  combined,  all  luices  are 
similarly  vulnerable  to  microbial 
contamination.  All  juices  are  sensitive 
to  potential  contamination  by 
pathogenic  microorganisms  due  to  the 
way  fruits  and  vegetables  are  grown  and 
harvested. 

Based  on  current  scientific 
understanding,  potential  vehicles  or 
mechanisms  for  pathogenic  cross 
contamination  common  to  most  fruit 
and  vegetable  harvesting  and  juicing 
operations  include  water;  manure 
fertilizer;  worker,  field,  and  facility 
sanitation  and  transportation,  handling 
and  processing.  While  most  of  the 
potential  for  contamination  would 
appear  on  the  surface  of  the  fruit  or 
vegetable,  the  process  of  juicing  this 


'  Most  of  the  information  in  section  V  of  this 
document  (Benents)  is  taken  from  Ref.  9.  It  includes 
hazards  other  than  those  for  which  beneHls  have 
been  estimated  in  this  analysis.  The  hazards 
considered  in  section  V  of  this  document  are  those 
for  which  the  risk  is  highest  That  is  to  say  they  are 
the  most  significant  in  terms  of  probability  of 
occurrence  and  severitv. 
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fruit  or  \  egetable  would  potentially 
incorporate  the  pathogenic 
microorganisms  into  the  final  juice 


product   Ref   10  page  31,  lists  the  pH 
of  some  fruit  anc  vegetable  juices. 
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:>F  M  c^OBiAL  Hazards  in  Juice 


^-aza-d 

S>eve-ity 

Percent' 

CXjraton  of  Illness 

(days) 

E.  CO// 01 57;H7 

Miic 

SO 

5 

Mooerate 

32 

9 

Seve'e-acu'e 

18 

32 

Severe- cfironic 

2 

26.646' 

Death 

1 

Ssl'^onella  fnon  fvo^/) 

Mild 

•6 

2 

Moderate 

30 

5 

Severe 

5 

17 

Reactive  arihrttis-sf^or  tc-i 

2 

25 

Reactrve  artrintis-iortg  lerm 

5 

18,250^ 

Death 

.1 

B  cereus 

MilC 

99 

.75 

Mooerate 

1 

1 

1  Severe 

0 

NA 

Death 

0 

MA 

•  Symptoms  lasting  26,645  days,  o'  73  years,  implies  tha*  ■!  u  generalfy  very  yoo%  cnildrer  wnc  expeienct  t^ese  %e\-e't  c^-o'oc  effects  (Ref 


2-3) 
^Symptoms  lasting  18,250  days,  or  50  years    Th.s  estimate  anc  other  intor-natio'- 

arthritis  are  taken  from  Ret    ''0 
^Percentages  are  taKer  from  Rel   1 0 


i^r.ior    V    ,-' 


cxv.\;~'eT    be'.e'rts 


"•eactfve 


Svmptoms  of  illness  that  results  from 
exposure  to  each  hazard  ma\  be 
classified  as  mild  moderate  or  severe 
In  general   mild  cases  are  not  brought  tc 
the  attention  of  a  medical  professional 
.^loderate  cases  recene  medical 
attention  but  do  not  require 
hospitaiiiation   Severe  cases  involve 
hospitalization  and  some  of  these  result 
m  death  The  "Percent    column  in 
Table  2  gives  an  estimate  of  the 
percentage  of  the  total  number  of  cases 
that  are  classified  m  these  four 
categories  of  se\  erit\  for  each  hazard 
Note  that  the  categories  are  no! 
necessanlv  mutually  exclusive,  for 
example,  severe-chronic  cases  of  £  coli 
Ol57:H"  follow  onlv  after  severe-acute 
cases  of  £  co/;  Ol5':H7,  and  deaths 
follow  oni\  after  severe  cases  However, 


the    Percent'   coiumn  repons  eai  h 
caiegoPt  of  seventy  as  a  percentage  of 
total  cases  so  that  there  is  nc  double 
counting.  .Another  factor  that  tends  to 
distinguish  the  categories  of  se%  entv  is 
the  duration  of  time  that  symptoms  are 
experienced.  The  'Duration    colurr.r, 
gives  the  general  duration  of  symptoms 
(in  daN^s!  that  are  asscK:iated  with  the 
categories  of  severity  for  each  hazard 

2  Description  of  Health  Effects  anC. 
.Svmptoms  of  Microbial  Hazaros  m  ]uice 

In  order  to  quantifx  the  loss 
idisutilityj  that  individuals  experieni.  e 
from  becoming  ill.  the  pam   sufferirig. 
and  mobilit)  loss  must  be  scaled  Tables 
3,  4,  and  5  represent  the  outcome  of  one 
tvpe  of  scaling  of  these  effects 
Individuals  who  become  ill  experience 


different  levels  of  functional  status  in 
terms  of  mobility,  ability  to  do  other 
physical  activity,  and  ability  to  engage 
in  sot  .a,  a(   ivities.  The  "Functional 
Status  Code"  column  in  Table  3 
represents  the  status  code  which 
^  orrna'e'  »s  ith  the  categories  of  severity 
for  each  hazard.  Individuals  who 
become  ill  also  experience  additional 
disutility  due  to  the  symptoms  of  the 
illness.  The  "SN-mptom /Problem 
Complex  Code"  column  represents  the 
symptotTi  p'otiem  complex  codes 
whirr  >  or-eiaif  wi')-  the  categories  of 
se\en;\  ic  eac."-,  riaza'c  Descriptions  of 


:he 


ict:ona 


.ae> 


p'oblen:  u  or, r  .e 
Tables  4  anc  5    FT)*,  'tq 
cr:  this  S(  a  .:::^  irociel. 
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Table  3 —Description  Of  Health  Effects  and  Symptoms  of  Microbial.^  Relate:  L.sessts  =n  vL'Ct 


Hazard 


E  crt/Ot57  H7 


Salmooelta  (non  typhh 


B  cereus 


Sever!r\ 

Functional  Statu*  ^-ooe 

''<y^Oft  Coot- 

Mikj 

Mooerate 
Severe-acute 

L20 

.OS 

5   •:    -3   -t   -9  ?-J  32 
6,  -.2,  *.3,  16    -i   ?^    3? 

Severe-chrorwc 

^2'' 

" 

MiiO 

Moderate 

Severe 

Reactr/e  arrhntis 

120 
L20 

L« 

L36.  L41,  i-ii    ,^:- 

12.  13.  29 

12     '    ?? 

1^13.  ^e.zs 

19 

Mild 
Mooerate 

L19 
L19 

12.  13.  29 
12.  13.  29 
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Table  3.— Description  of  Health  Effects  and  Symptoms  of  Microbially  Related  Illnesses  in  Juice— 

Continued 


Hazard 

Seventy 

FunctKxial  Status  Code' 

Syrnptom/ProblefD 
Complex  Code- 

Severe 

NA 

NA 

'  Functional  Status  Codes  are  described  m  Table  4 
'  Symptonri;  Problem  Complex  Codes  are  described  m  Table  5. 

J  The  disutilities  lor  two  lunctional  status  codes  were  taken  lor  severe  cases  of  E.  co// 0157:H7  because  functional  status  vanes  among  severe 
cases  of  this  hazard 
'Functional  Status  Code  vanes.  Ref.  10. 


In  Table  4.  the  last  column.  "Level  of 
Disutility.'  represents  the  degree  of 
departure  from  perfect  functionality. 
Thus,  a  person  would  be  functioning  at 
about  half  capacity  if  the  level  was  .5 
and  would  be  even  more  diminished  at 


.75.  Code  L42  is  used  whenever  the 
mobility,  physical  activity,  and  social 
activity  conditions  apply  and  a  person 
is  experiencing  a  symptom  described  in 
Tables.  Code  L43  is  used  whenever  the 
mobility,  physical  activity,  and  social 


activity  conditions  apply  and  a  person 
is  experiencing  no  symptoms.  In  Table 
5.  "Level  of  Disutility"  refers  to  the 
amount  of  pain  and  suffering  such  that 
.03  would  be  minor  pain  and  suffering 
relative  to  .3. 


Table  4.— Description  of  Functional  Status  Codes' 


Function  Status 
Levels 

Mobility 

Physical  Activity 

Sooal  Activity 

Level  of  Disutilrty 

LI 

In  speaal  care  unit 

In  bed  or  chair 

Had  help  wrth  self-care 

.5626 

L6 

In  tiospttal 

In  bed  or  chair 

Had  help  wrth  self-care 

.5301 

L19 

In  hoose 

Walked  with  physx^al  limita- 
tions 

Performed  self-care  but  not 
work,  school,  or  housework 

.4176 

L20 

In  house 

Waked  with  physical  limrta- 
tioos 

Limrted  m  work,  school,  or 
housework 

4448 

L23 

In  house 

Walked  wrthout  physical  limi- 
tations 

Peffcxmed  setf-care.  but  not 
wortc,  school,  or  housework 

.3512 

L31 

Did  not  drive,  needed  help 

Watted  without  physical  limi- 

Limrted in  work,  school,  or 

4087 

with  transportation 

tations 

housework 

L35 

Drove  car  and  used  transpor- 

Waited with  physical  limita- 

Limrted in  work,  school,  or 

3980 

tation  witfxxjt  help 

tions 

housework 

L41 

Drove  car  and  used  transpor- 

Waked without  physical  limi- 

Did work,  school,  or  house- 

.3145 

tation  wrthout  help 

tations 

work,  but  other  actrvrties 
limited 

L42 

Drove  car  and  used  transpor- 

Waked wrthout  physical  limi- 

Did work,  sctxxjl.  or  house- 

.2567 

tation  wittwut  help 

tations 

hokj.  and  other  activrties 

L43 

Drove  car  and  used  transpor- 

Walked wrthout  physical  limi- 

Did work,  school,  or  house- 

0000 

tation  without  help 

tations 

hold,  and  other  activrties 

'  Ret.  4. 


Table  5.— Description  of  Symptom/Problem  Complex  Codes' 


Symptom/ProWem 
Complex 


8 
9 
12 
13 
16 
19 

29 
32 


Description 


Itching,  bleedwig  or  pam  m  rectum 

Pam  in  chest,  stomach  side,  tiack.  or  hips 

Sick  or  upset  stomach,  vomiting,  or  diarmea  (watery  bowel  movements) 

Fever  chUls  wrth  aching  all  over  and  vomiting  or  diarrhea 

Headache,  dizziness,  or  ringing  m  ears 

Pain,  stiffness.  numbn«ss.  or  discomfort  of  neck,  hands,  feet,  arms,  legs  anWes,  or  several 

lOints  together 
General  tiredness,  weakness,  or  weight  loss 
Loss  of  consciousness  such  as  seizures  (fits),  fainting,  or  coma  (out  coW  or  knocked  out) 


'  Rel.  4.  p.  D-14. 


Level  of  Disutilrty 


0379 
0382 
0065 
0722 
.0131 

0344 
0027 
.1507 


3.  Utility  Losses  From  Microbial 
Hazards  in  luice 

The  "Functional  Status  Code" 
translates  into  values  of  disutility  given 
in  the  "Functional  Disutility"  column  in 
Table  6.  The  symptom/problem 
complex  code  translates  into  values  of 


disutility  given  in  the  "Symptom/ 
Problem  Disutility"  column  in  Table  6. 
The  "Total  Disutility"  column  is  the 
sum  of  the  "Functional  Disutility"  and 
the  "Symptom/Problem  Disutility" 
columns.  The  "Utility  Losses  for 
Survivors"  column  is  derived  by 
multiplying  the  total  disutility  per  day 
by  the  number  of  days  that  symptoms  of 


the  illness  persists.  This  gives  the  utility 
loss  for  survivors  in  terms  of  the  number 
of  quality  adjusted  life  days  (QALD's) 
for  each  case  of  the  categories  of  severity 
for  each  hazard.^  FDA  requests 
comment  on  this  estimation  of  utility 
loss. 


■  A  QALO  it  a  day  of  perfact  haalih. 
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Table  6.— Utility  Losses  From  Microbial  Hazards  in  Juice 


.Haza.^a 

beverry 

FunctiO'^a   Dis- 
utilrty i,per  oay) 

SymptonVProb- 
iem  Disutility 

(per  day) 

Total  Disutility 
(per  day) 

Utility  Losses 

for  Survivors 

(QALD's) 

E.co/(  01 57:H7 

Mile 

.4448 

.1193 

.5641 

2.8 

Moocate 

.4176 

.1668 

.5844 

5.3 

Severe-acu'e 

.5464 

.3175 

8639 

27.8 

- 

Severe-cnrontc 

.4087 

.0382 

4469 

11.907.7 

Sat^onftiia  ■'^0^  tvo^f) 

MHd 

.4448 

.0814 

.5262 

1.1 

Mooerate 

.4448 

.0814 

.5262 

2.6 

Severe 

.5301 

.0945 

.6246 

10.6 

J^eactfve  arrnritis- 

.3980 

.0344 

.4324 

10.8 

* 

s^or"  ;er"-' 

React've  arthfis-io^ig 

.2582 

.0280 

.2862 

5,2232 

e.  cereus 

MilG 

.4176 

.0814 

.4990 

.4 

Moderate 

.4176 

.0814 

.4990 

.5 

Severe 

i — . 

0 

0 

0 

0 

4   \  aiue  of  Losses  Fro:;.  M.i.rob.a: 
Haiiirds  II)  k. K.e 

¥l)A  \aiufs  a  Q.M.n  at  SbVi   This 
\rt:ue  der;\es  from  the  statistic  a! 
estimate  of  a  unit-nsk,  rerii.iction 
;(  ornmoniv  referred  to  as  the  value  nf  h 
statistical  life  ;VSL))  which  the 
Department  of  Health  and  Human 
Services  assigns  the  value  of  $5  mUiini; 
Using  $5  million  for  a  full  lifetime 
vields  a  value  for  a  quality  adnisted  life 
vear  iQ.'KLY;  of  approx;mateiv  $230,(,)O() 
wrien  dkvxiunted  a!  "  percerit    '\A  Q.M.\ 
IS  the  estimated  value  of  a  veai  speiit  ;:. 
perfed  health  These  values  are 
<1is<:  ounted  to  reflect  time  preferences 
for  investments  m  health  That  is,  as 
v\it.h  any  other  commoditv.  people  liavt- 
a  stronj^er  preference  tor  pood  health 


new  than  the\  ha\e  for  kou,:;  hea;-h  in 
*he  f..-fure   Costs  or  oenefi's  realized  in 
rfie  h.ture  are  '  discoun'eri    '.:  :r.ake 
therr;  comparahie  to  tc)da\    hssei;'!.-.,  •. 
ri.scounting  is  the  inverse  (-f  't.*-  m'er^^' 


rate 


lUS, 


a  benefit  of  Si  }'-'■  were  <<: 


t>e  realized  1  year  m  the  ^uture   •.^.^ 
wcL. id  be  equivalent   at  appri.x;;r,a!e:\  b 
10  percent  discount  rate,  to  a  t>enefi'  r ' 
51  realized  todav   This  is  tne  reverse  ■  * 
saving  that  $1  invested  toda\  a'  a  1'"' 
percent  annual  interest  rate  is  worth 
$1  10  1  vear  froir,  now  ;  Dn  iCinc  tnis 
\  alue  by  365  days  per  vear  yields  a 
value  for  a  QALD  of  approximately 
$K3U  The  "Value  of  Utility  Losses  for 
-Survivors'  column  m  Table  7  come*- 
from  multiplying  the  number  of  Q.M.ri  s 
k.s'  due  To  the  illness  (see  "I'tihtv 
Losses  for  Sun.i\'ors"  m  Tabie  6j  by  the 


value  of  a  QALD,  $630.  This  represents 
the  vahie  of  pain  and  mobility  losses 
tha-  ;.:\iduals  experience. 
A  .  1  tionally,  there  are  the  societal  costs 

*  T  edical  treatment.  These  costs  are 
sr.ft.-er.  generally  between  insurance 
;:.;  a:    es  and  individuals.  They 
.joe  ail  aspects  of  medical  expenses 
(e.g.,  physician  visits,  laboratory  tests, 
prescriptions  snd  therapies,  hospital 
stays)  These  i-t  estimated  in  the 
"Medical  Costs    column  in  Table  7  (Ref. 
2-3.  pp.  19  and  40  and  Ref.  10).  The 
"Value  of  Losses  per  Case"  column  in 
Table  7  is  the  sum  of  the  "Value  of 
Utility  Losses  for  Survivors"  column 
and  the  "Medical  Costs"  column  for  the 
categories  of  severity  for  each  hazard. 
FDA  requests  comment  on  these 
valuations. 


Table  7  — VA.i._,t-  C'F  Losses  From  Microbial  Hazards  in  Juice 


Value  of  Losses  :>e 

value  0'  '..•riittv 

^.8<,^ 

Haia'd 

Sevenfr 

Losses  tof  Sji-vivofi 
QAi.L.>a&63C' 

Meoica'     o«:"« 

(VSL-S'  »»  :«oo) 

(QA^_-StJO) 

E  CO// 01 57  H7 

w 

Mttc 

s-.scc 

$0^ 

s.,  >:*- 

» 

Mooerate 

S3,300 

$200' 

s^  :»>. 

Sevefe-acute 

$17,200 

S16,0002 

S.3..;.X^: 

S«vere-chfonic 

S996  "OC 

$225,000» 

$1,221,000 

L>eath 

SA 

N* 

$5,000,000 

Salmonetl^  (non  typhn 

Miic 

S"* 

$200- 

s  ■  '*:►■ 

Mooerate 

$i,60c; 

$800* 

s..  x« 

Severe 

Sfc^OC 

$9,100* 

$16,000 

Reactrve  arthritis-short 

$e  8;x 

$100-' 

$7,000 

Reactrve  arrnrrtis-ioog 

S97C.O.X'' 

S'  »fy!y 

$976,000 

ter^^ 

Death 

\t. 

►>«■ 

$5,000,000 

B  cereus 

MilC 

S.W 

s..,* 

$300 

Moderate 

Sk^CX, 

5 '  yy 

$400 

Severe 

sc 

Sv 

SO 

Kj»l„' 


F*- 
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Table  7.— Value  Of  Losses  From  Microbial  Hazards  in  Juice — Con'nted 


Hazard 

Severity 

Vaiue  o(  Utilrty 

Loases  kx  Sorvivors 

(QALO-$630) 

M«».1ira    'Zosti 

Value  ol  Losses  per 
Case 

{VSL-S5,CK)C.0OCn 
(QALD-S630) 

OMrtti 

NA 

NA 

$5,000,000 

'  fle<  2-3.  p.  40 

'Explained  m  Table  8 

'Recalculated  (rom  data  m  Buzby  et  al.,  pp.  41—45  m  Ofdef  to  arrive  a;  ::.ti  ^iei.er.',  i/alue  of  the  cos;  per  ^^se  oS."g  a  '  oenzem  discount  -ate 

'Bozby  et  aJ..  pp.  18-19   MiW  SaJrTKX>ella  rrtedcal  costs  are  recalculated  from  data  in  Cohen.  M.  L.  et  al.  so  as  not  -c   nciuoe  Droouctrvttv  m 
medcal  costs 

»Ref.  10. 

•The  medical  cost  estimates  lor  B  cweu-  Au.e  .:.aje  by  FDA  lor  this  analysis.  The  f»;;e(-.ei,  'jne'  -jt'a'of'    '  'i.io  :.ases  suggests  that  there 
would  be  no  medical  costs  (or  (his  level  ol  severHy.  For  moderate  cases  or>e  visit  to  a  doctor  wrth  — ».:iKa    es"^  vp  pstinateci  to  cost  approxi 
mataly  S100 

Table  8.— Medical  Costs  for  Severe-Acute  Cases  Associated  With  E  coIi  0^b7:H7' 


Factors 

Acute  Hemorrhagic 
CoMis 

Acute  HUS 

A»erag«  Severe 
Ac'jte  Case 

Percent  ol  Severe  Cases 
Present  Value  pv  Case 
Weighted  Present  Value  per  Case 

80% 

$11,000 

$8,800 

20% 

$36,000 

$7,200 

516.000 

'  Ref  2-3.  p.  40. 


5.  Distribution  of  the  Reported  Cases  p>er 
Year  for  Microbial  Hazards  in  Juice 

Table  9  estimates  the  number  of  cases 
associated  with  each  hazard  by  severity. 
The  "Average  Total  No.  of  Cases 


Reported  per  Year"  column  represents 
the  average  number  of  reported  cases  for 
each  hazard  from  1992  through  1996. 
Cases  (or  each  hazard  are  divided 
among  the  four  categories  of  severity 
according  to  the  percentages  described 


in  Table  8.  Only  those  r»  purttd     ises 
associated  with  commercially-prodm  ed 
juices  sold  in  interstate  rommerce  as 
beverages  or  used  a^  .n^^^'dx- 
beverages  are  included  in  tht 
presented 


nts  in 

a\  pff^ges 


Table  9.— Distribution  of  the  Reported  Cases  per  Year  for  Microbial  ha^rds  in  Juice 


Average  No  of 

Hazard 

Seventy 

Percent 

Cases  RepOT'e.a  f.>er 
Year 

Mild 

SO 

8 

Moderate 

S2 

6 

Sf."'"  \  •■n% 

18 

3 

S-*.""^    fi'onic 

2 

Z 

Death 

1 

2 

E.  co*0157:H7 

Total  cases 

16' 

Mild 

65 

8 

Moderate 

30 

4 

Severe 

6 

1 

Reactive  arthntis-short  term 

2 

2 

Reactive  arthrms-tong  term 

6 

1 

Death 

.1 

.01 

Salmon«na  (non  fyprt/)                                              • 

Total  cases 

12 

Mild 

99 

17 

Moderate 

1 

2 

Severe 

0 

0 

Death 

0 

0 

8.  c«nu9 

Total  cases 

17 

'  Total  cases  per  pathogen  are  accurate.  The  sum  ot  the  number  ol  cases  for  all  levels  ol  seventy  per  pathogen  may  not  equai  !r)e  total  num- 
ber of  cases  per  pathogen  due  to  rourxjing. 


6.  Estimates  of  Factors  Needed  to  O^set 
Underreporting  of  Foodbome  Illness 

The  cases  reported  in  column  4  in 
Table  10  are  the  lower  bound  of  the 
likely  total  number  of  these  cases.  The 
total  number  of  foodbome  illness  is 
much  greater  than  those  numbers 


reported  to  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  for 
several  reasons.  First,  individuals  who 
become  ill  do  not  always  go  to  doctors. 
This  is  particularly  true  for  milder  cases 
of  foodbome  disease.  Obviously,  if 
people  do  not  go  to  health  care 


professionals,  the  illnesses  will  not  be 
captured  in  any  data  base  and  will  not 
be  picked  up  by  CDC.  Sei     ,1  >^ven 
when  people  go  to  healtn  i.an^ 
professionals,  they  are  not  necessarily 
diagnosed  as  having  foodbome  disease 
as  the  symptoms  for  many  types  of 


Federal  Register 'Vol    63,  No    84'Frida\     Ma^ 


;oqp     V-: 


2426'^ 


foodbome  disease  are  common  to 
influenza  and  other  diseases  There  i'- 
often  little  incentive  to  culture  stools  to 
definitively  identify  a  pathogen  if  the 
disease  is  thought  to  be  of  short 
duration  and  not  requiring  treatment 
Even  where  a  pathogen  is  identified, 
there  is  even  less  incentive  to  identif\ 
the  food  or  other  vehicle  which  earned 
it.  Third,  even  when  a  correct  diagnosis 
is  made.  State  and  local  health 
professionals  do  not  always  report  these 
cases  upwards   particularly  going  as  far 
as  CDC  .A.gain,  milder  ca.ses  are  less 
likelv  to  be  reported  than  more  severe 
c;ases,"  To  complicate  matters,  the  rate 
of  under  reporting  is  not  observable, 
and   ever,  if  it  were  known  in  anv  1 
vear,  it  mav  Ouctuate  dramaticallv  from 
vear  to  vear   Nevertheless,  in  order  to 
compensate  for  the  rate  of  under 
reporting,  the  number  of  known  cases 
associated  with  a  hazard  (i  e,.  reported 
tu  CDC!  IS  multiplied  bv  factors  which 
are  estimated  to  account  for 
imderreporting 

In  Foodbome  Pathogens   Risks  and 
Consequences  (the  CAST  Report)  there 
are  two  estimates  given  of  the  actual 
number  of  foodbome  illnesses  One 


estimate  made  bv  Bennett  et  al.,  and  one 

made  hv  Todd  (Ref  8,  p   46).  Both 
Bennett  et  al   and  Todd  estimate  the 
total  number  of  cases  and  the  total 
number  of  deaths  for  eacn  hazara  B;. 
dividing  Bennett  s  et  al   and  Tocid  >■ 
estimates  of  the  actual  number  of  i,ase<^ 
and  deaths  hv  the  number  of  reported 
cases  and  deaths  (Ref,  6   p  42;,  the 
respective  implicit  factors  needec  to 
corre<:t  for  iinderreportmg  of  tliese 
categories  for  each  hazard  are  cien\ec. 
Based  on  these  corre<:tion  factors  FD.^ 
has  estimated  correction  factors  for  each 
;,ateg0Pv  of  severitv   The  agency  has 
taken  the  (  orrection  factor  for  the 
number  of  cases  as  the  s  orrection  factor 
for  miild  cases  and  the  corre<:;tion  factor 
for  the  num't>er  of  deaths  as  the 
(  orrection  factor  for  severe  cases.  For 
moderate  cases,  the  agency  has 
interpolated  between  the  factors  for 
mild  and  severe  cases  E  roll  01 5""  fi"" 
was  not  a  recognized  food-safety  hazard 
at  tfie  time  that  Bennetts  et  al  work  was 
cone   For  a  msore  complete  description 
of  how  these  estimates  were  nenveC  see 
the  Appendix  attached  ic  t.hi^  document 
(Ref  9i 


In  Table  10,  the  third  column, 
"Estimate  of  Underreporting  Correction 
Factor  (Bennett),"  and  the  fifth  column, 
"Estimate  of  Underreporting  Correction 
Factor  (FDA  based  on  Todd),"  giye  the 
exact  implicit  correction  factors  that  can 
be  derived  from  the  work  of  Bennett  and 
Todd  et  al.  The  fourth  column, 
"Estimate  of  Underreporting  Correction 
Factor  (FDA  based  on  Bennett),"  and  the 
sixth  column,  "Estimate  of 
Underreporting  Correction  Factor  (FDA 
based  on  Todd),"  give  FDA's 
interpolations  of  the  work  of  Bennett 
and  Todd  et  al  for  each  of  the  identified 
categories  of  severity.  In  general,  each 
researcher's  estimate  of  the 
underreporting  correction  factor  for  total 
c  ase'^  w^>  .sed  as  the  estimate  for  mild 
cases  ana  each  researcher's  estimate  of 
the  underreporting  correction  factor  for 
deaths  was  used  as  the  estimate  for 
deaths  and  severe  cases.  FDA 
interpolated  between  each  researcher's 
estimates  of  imderrefwrting  for  total 
cases  and  deaths  to  derive  under 
reporting  rates  for  moderate  cases.  FDA 
requests  comment  on  these  estimates  of 
underreporting. 


Table  lO.- 

-Estimates  of  Factors  Needed  tc 

Ofi-se'  Under 

pfPOP^-NG  OF 

FooDBORNE  111 

NESS 

Hajard 

Severiry 

Estinaie  of 
UrKierreoorting 
Corectxx'  fac- 
tor iBemetti 

Estimate  of 
Underreportng 
C/)rTection  Fac- 
tor (FDA  based 

on  Bennett) 

Estimate  of 
Ufxlermporting 
Correction  Fac- 
tor (Todd) 

Estirrtate  nl 
Unoe   e:. v--^ 
Correal  _■•   •  ac- 
tor (FDA  based 
on  Todd) 
1 

Mild 

195 

Moderate 

20 

Severe 

7 

E  coliO'b'^  t^' 

Death 
Total  cases 

Mile 

Moderate 

Severe 

Beactrve  arthritis-short  tem 

ND« 

307 
307 
246 
307 

7 
195 

7 

474 

45 

4 

474 

Reactive  arhmis-iong  terr-. 
Death 

246 

307 
246 

4 

474 

4 

Salmooella  (r>or  rypn^ 

Total  cases 

307 

474 

B  cereus 

MHd 
Moderate 

Severe 

Death 
Total  cases 

HA       . 
NA 

96 

96 

S6 
NA 
NA 

NA 

NA 

1.616 

1,615 
1,615 

NA 
NA 

7,  Estimates  of  luice. Associated  Cases 
per  Year 

In  Table  11,  IDA  has  estimated  ranges 
.if  the  hkelv  annual  number  of  cases  that 
(M  '■  ur  for  each  of  the  four  pathogens 


studied.  Hie  column  "EgKnwte  of 
-Actual  No.  of  luice  Associated  Cases  per 

Year  (FDA  based  on  Bennett)"  in  Table 
11  IS  derived  bv  multiplying  the 
.Average  Total  No  of  Reported  Cases 

per  >ear'    !  oiumn  m  Table  9  b\  th.e 


"Estimate  of  Underrejwrting  Correction 
FactOT  (FDA  based  on  Bennett)"  column 
in  Table  11.  The  column  "Estimate  of 
Actual  No.  of  Juice  Associated  Cases  per 
Year  (FDA  based  on  Todd)"  in  Table  11 
is  calculated  in  a  similar  maimer. 


■  The  !...*iST  Refxjr  e.npan(ls  c-.ese  !nre<?  (j)!egorie!s 
of  reasons  that  i  case  of  il.ness  raav  not  be 
recognizeO  as  foodbome  inio  six  reason!  iRef.  6). 
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lABLE  1  1.— tSTlMATES  OF  JUICE-ASSOCIATED  CASES  PER  YEAR 


Hazard 

Severity 

Estimate  of  Under- 
reporting Correctioo 
Factor  (FDA  based 
on  Bennett) 

Estimate  ol  Under- 
reporting Correction 
Factor  (FDA  based 
on  Tortd) 

Fstimate  of  Actual 

No.  of  Juic»-Assoc»- 

ated  Cases  per  Year 

(FDA  based  on  Berv 

nett) 

Estimate  of  Actual 
No  of  Juice-Associ- 

ateo  Cases  oer  Year 

;f-OA  t>asea  on 

TcxW) 

Mild 

NO 

MS 

NO 

•  560 

Moderate 

NO 

30 

NO 

100 

Severe- acute 

NO 

7 

NO 

20 

Severe-chrooic 

NO 

7 

NO 

2 

[>eat^ 

NO 

7 

NO  ^ 

1 

£  co*Ol57:H7 

Total  cases 

NO 

1,700 

Mild 

307 

474 

2.460 

"?  •9G 

Moderate 

307 

45 

1.230 

180 

Severe 

M6 

4 

150 

2 

Reacttve  arthnds- 

307 

474 

60 

100 

8^on  term 

Reactive  arthntta- 

307 

474 

'SO 

280 

long  term 

Death 

9m 

4 

2 

CM 

S»lmon«tta(non  typh^ 

Total  cases 

3.800 

4  XK) 

ma 

ee 

1.615 

160 

2,7Ki 

Moderate 

M 

1.615 

2 

30 

Severe 

0 

0 

0 

0 

Death 

0 

0 

0 

0 

B.  c»nuB 

Total  cases 

200 

2,800 

8.  Percent  of  Cases  Preventable  by 
HACCP  Proposal 

In  general,  most  pathogens  will  be 
eliminated  when  juice  is  heat-treated 
For  example.  £  coli  Ol57:H7.  and 
Salwonella  should  all  be  completely 
eliminated  from  juice  by  standard 
methods  of  flash  pasteurization  (absent 
extraordinarily  high  counts,  detrimental 
human  intervention,  or  equipment 
failure).  However,  hazards  associated 
with  B.  cereus  will  not  necessarily  be 
eliminated  by  heat  treatment.  This 
bacterium  forms  spores  which  are  more 
difHcult  to  kill  by  heat.  After  heat 
treatment,  if  the  spores  survive,  they 
may  grow  out  and  produce  a  toxin 
which  causes  illness.  Ideally,  the  best 
way  to  reduce  illness  associated  with  B 
cereus  is  by  killing  the  bacterium  in  its 
nonspore  state  before  any  toxin  has  been 
produced.  For  most  typ)es  of  heat-treated 
juice,  there  is  a  small  probability  that 
the  heat  treatment  will  take  place  when 
B  cereus  is  in  its  nonspore  state.  To  the 


extent  that  processors  adopt  controls  for 
these  hazards  other  than  flash 
pasteurization  which  are  less  effective, 
the  percentage  of  cases  prevented  may 
be  smaller  than  those  estimated  here. 
FDA  requests  comment  on  ttit'sf 
estimates.  Based  on  informatiun  Irum 
USAA,  FDA  estimates  that  the 
exemption  from  the  HACCP  rule  for 
retailers  and  small  retail  processors  will 
affect  14  percent  of  the  volume  of 
unpasteurized  juice  Therefore,  the 
agency  estimates  that  though  pathogen 
controls  may  be  100  percent  effective  in 
controlling  some  hazards,  such  controls 
will  only  prevent  86  percent  of  the  cases 
of  illness  from  these  hazards. 

Table  12.— Percent  of  Cases 
Preventable  by  HACCP  Proposal 


Harard 

Percen'     ■     ases 

Prev(»r'tar>te  :>v 
HACCf   •    x>  saJ 

E.  co*0157:H7 

86 

Tabif  ^?--Pcr^fn'  of  Casfs  Pre- 
ventable R-'  HACCP  Proposal  — 
Cont^nueO 


"a.'a.'  1 

Percent  of  Cases 

►''revftntaDle  Dv 

MACCP  Proposal 

Salmonella  (non 
B  cereus 

86 
9 

9    Fs'::-..'*".    ;f  Annual  Rf^nefi's.  for 
H.\ca'  Prupo.sai 

The  total  benefits  'or  •.'■ie    ateycines   )( 
severity  for  each  haMri:  an^  derivf^d  h, 
multiplying  thp  tht'  etua^e  of  L.as*>s 
preventable  by  '.'u-  Fi.MX'P  ;sroposal  hv 
the  estimates  of  the  number  of  aotua: 
cases.  The  sum  of  those  fx^nefits  for  eaoh 
hazard  is  the  total  benefits  o'  the 
HACCP  proposal  for  pathogen    ontro, 
Table  13  gives  the  estimate  ot  hwnefi's 
for  each  hazard  usu.k  eaoh  suune  )f 
information  on  the  appropriate 
correction  factor  for  underreporting. 


Table  13.— Estimates  of  Annual  Benefits  for  haccp  pp  f\  sa. 


£.  co<i0157;H7 


Mttr' 
,f-^mt>  \    .jte 

Death 
Total 

Mild 


en  A  Esti-^.ate  o< 

Afioua'  Benefits  Eiasec 

on  Bennett 


S2, 120,000 


^DA  Estimate  of 
Arinuai  Benefits  Based 

>5n  Todd 


$2,680,000 
$360  000 
$660,000 

S2, 442, 000 

S6  '300,000 

S'  •  142  000 

S.3,?6C  OOC 
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13  — Es'.'MATPs  c^  AnnlAl  Benefits  fop  h, 


-'azarcj 


Severf. 


Sainonelia  ^of-  V^^i^'' 


B.  cereus 


Mooeraie 

Severe 

Reaaive  arthntis-s^or*  :errri 

Reacttve  artnntis-'orvg  term 

Death 

Total 


Miid 

Moderate 

Severe 

Death 

Total 


Proposal — Continued 


FDA  Estimate  of 
Anr-'^a  &e"p'"5  3ased 


S2  120.000 

S<  080,000 

S350.000 

S146.400.000 

$10,000,000 

$163,070,000 


$•.,000 

0 

0 

$43,000 


FDA  Estimate  of 

Annual  Benefits  Based 

on  Todd 


5300,000 
S32,000 

$630,000 
$234,240,000 

$200,000 
$238,662,000 


S71 1.000 

$12,000 

0 

0 

$725,000 


of 


rabie  14  presents  a  rar^ge  of  estimates      estimates  in  Table  13   The  sou  ;md  high      upper  bounds  of  benefits,  but  only  a 
,i:;nua.  benelits  -lased  on  tne  esnmates  do  not  represent  .ewer  ar'^  range  of  potentially  likely  esUmates. 

TablE  14— Range  Estimates  o^  Amnual  MiCROSiALLV  REuA-e:  Benefits  for  HACCP  Proposal 


esazara 


E  coll  0157  H7 
Salmoneila  (non  ryptii)' 
B  cereus' 
Totals 


?*  Estimate  of  Anmjal 

E^nefits 


$11,142,000 

$163,070,000 

S43.000 

S '  "4  :>x  .DOC' 


High  Estimate  of  Annual 
Benefits 


S--   --2,000 

S^3£,b62,000 

$725,000 

$251,000,000 


"  Ranges  tor  tfiese  two  oathogens  are  taKen  from  two  drtlerent  estimates  tna-  exist  ir.  t.^e  oj^Jt    'tea''-  "•©-•ature  The  estimates  for  the  ottM' 
Dathoger  was  made  by  fdA.  atone. 


1')   F^en  ent  of  Cases  Pre\eritah!e  f>\- 
i,abei:n>i  Proposa; 

FDA  does  not  have  direct  estunates  of 


effeits  of  a  waming  label 


on  tt'ie 


incidence  of  dlness  from  luice 
consumption   FDA  ind;rect!v  est. mates 
•he  effects  by  estimating  how  warning 
labels  Will  change  consumption 
assuming  that  changes  in  the  num.ber  of 
illnesses  are  proportional  to  changes  m 
I  onsumption    FDA  belie\-es  that  the 
labeling  rule  will  cause  a  reduction  m 
the  consumption  of  unpasteurized  suice 
but  the  size  of  the  reduction  is 
uncenain   .As  a  iikelv  value  FD.A 
estimates  that  consumption  and 
.iinesses  will  decline  bv  5  percen'  ,n 
response  tc  the  warning  label    The  S 


percent  reduction  is  the  estimated  effect 

on  cooking  practices  of  the  USDA  meat 

safe  handling  label,  as  found  m  a  recent 
sunev  iRef  11  j   However,  there  are 
some  dissimilarities  between  the  .meat 
and  luice  labels,  most  particu;ari\  -nat 
■he  lUice  label  is  targetea  at  sens;t.ve 
consumers.  If,  for  example  parents 
redirect  children  awa\  fromi  nonnea' 
treated  |uice,  then  consumption  snc 
illness  will  decline  Dv  16  percent 
which  IS  the  proportion  of  apple  ..cer 
consumed  by  children  under  the  age  cf 
6  (Ref  12/   This  estimate  emOodie'; 'ne 
assumiptions  that  cider  consumption  is 
a  good  proxy  for  unpasteurized   LUce 
consum.ption,  and  that  paren's  wul  not 
let  their  children  consume 
..npasteunzed  juices 


11  Estimates  of  Annual  Benefits  for 
Labeling  Proposal 

Table  11  shows  FDA's  estimate  that 
there  are  approximately  5,600  cases  of 
foodbome  illness  associated  with 
commercially  processed,  package  juice 
produced  by  nonretail  establishments. 
In  addition  to  these  cases,  an  average  of 
6  cases  annually  of  Cryptosporidium 
parvum  have  been  associated  with 
commercially  processed,  packaged  juice 
produced  by  retail  establishments 
exempted  from  the  HACCP  rule.  Table 
15  shows  the  agency's  estimate  of  the 
actual  number  of  cases  per  year  by 
severity. 


Mild 

Mcx]erate 

Severe 

Death 

Total 
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TABLE  15.— Estimates  of  Juice-Associated  C.  parvum  Cases  per  year 


Severity 


Average  No.  o(  Cases  Re- 
ported per  Year  (1992-1996) 


5 

1 

.06 

.001 

6 


FDA  Estimate  of 

Underreporting  Correc- 

tion  Factor' 


100 

10 

5 

5 


FDA  Estimate  of  Actual 
^k)  of  Juice-Assoo- 

atec     ases  ;>er  Year 


500 
10 


.3 

006 


600 


'Because  C  parvum  was  rwt  a  recognized  food  safety  hazard  at  the  time  that  Bennen  et  al.  and  Todd's  work  was  done.  FDA    as  nade  its 
own  estimates  ot  the  factors  needed  to  correct  for  underreporting  of  this  hazard. 


Table  16  gives  the  agency's  estimate 
of  the  value  of  the  loss  per  case  of  C. 
parvum. 
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The  labeling  rule  is  expected  to 
prevent  some  cases  of  foodbome  illness 
as  people  avoid  juice  that  is  labeled. 
Because  B  cereus  is.  in  general,  not 
disproportionately  associated  with 
minimally  processed  juice,  cases  of  B. 
cereus  are  not  expected  to  be  prevented 
by  the  labeling.  However,  to  the  extent 
that  the  label  is  effective  and  to  the 
extent  of  the  volume  of  juice  that  is 
labeled,  the  labeling  rule  will  reduce  the 
number  of  cases  associated  with  £"  coli 
0157:H7.  Salmonella  and  C.  parvum. 

Combining  the  estimates  of  the 
number  of  illnesses  in  Tables  11  and  15. 
the  total  number  of  estimated  cases 
associated  with  minimally  processed 
juice  for  these  3  hazards  is  6.100  per 
year  associated  with  consumption  of  the 


70  million  gallons  of  minimally 
processed  juice  produced  annually. 
FDA  has  estimated  that  14  percent  of 
minimally  processed  juice  (10  million 
gallons)  will  be  exempt  from  the  HACCP 
rule  but  will  be  covered  by  the  labeling 
rule.  Therefore,  the  number  of  illnesses 
that  may  be  associated  with  this  volume 
of  juice  (10  million  gallons)  will  be 
exempt  from  the  HACCP  rule  but  will  be 
covered  by  the  labeling  rule.  Therefore, 
the  number  of  illnesses  which  may  be 
associated  with  this  volume  of  juice  (10 
million  gallons)  is  approximately  900 
and  5.200  illnesses  are  associated  with 
minimally  processed  juice  covered  by 
the  HACCP  rule. 

As  stated  earlier,  FDA  estimates  that 
consumption  of  labeled,  minimally 


processed  )uice  will  decline  by  5 
percent  in  response  to  the  warning 
label.  This  leads  to  the  conclusion  that 
the  labeling  rule  is  ex-^f^r'pd  '-  prevent 
approximately  50  illi.>    >'  s  n  n  ,  illy 
(900  x  .05).  If  juice  consun  ;  t     ^ 
decreases  by  as  much  as  lb  pe.-iont  in 
response  to  the  warning  label,  then  the 
labeling  rule  may  prevent  as  many  as 
140  illnesses  per  year. 

The  value  of  this  reduction  in  illness 
depends  on  the  type  of  c<t^p=;  prpvprfed. 
FDA  assumes  that  these  i  i^t-^  -^ :     '" 
distributed  according  to  tr.t-  sr. ar*-     f 
illnesses  associated  with  >■  a  r     '  these 
hazards.  Table  17  shows  tr  ►-  -xpHrted 
distribution  of  cases  prevented  by 
labeling  across  the  hazards  and 
severities. 
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Table  i  8.— Value  of  Losses  Prevented  by  the  Ubeling  Proposal 


Low  Estimate  of  Value 

High  Estimate  of  Value 
of  Losses  Prevented 

Low  Estimate  of  Value 

High  Estimate  of  Value 

oT  Losses  Prevented 

of  Losses  Prevented 

of  Losses  Prevented 

Hazard 

Sv/erity 

by  a  5%  Consumer 
Response  to  Labeling 

by  a  6%  Consumer 

by  a  16%  Consumer 

by  a  16%  Consumer 

Response  to  Labeling 

Response  to  Labeling 

Response  to  Labeling 

Mik) 

26.000 

26.000 

72.000 

70.000 

Savera-acul* 

4.000 
7.000 

4.000 
7.000 

8.000 
17.000 

8,000 
17,000 

Severe-chronic 

24.000 

24.000 

61.000 

6-1 .000 

Death 

40.000 

40.000 

100.000 

100.000' 

E.COM 

Total 

101.000 

101.000 

268.000 

?68.00C 

0157.H7 

)JMd 

20.000 

31,000 

68  000 

87,000 

Moderate 

20.000 

2.000 

68.000 

8.000 

s>.-- 

16.000 

300 

64  000 

1  OOC 

Rfl,at.::<t:  jrthntis- 

4.000 

6.000 

:•  OOC 

14  OOC 

•hort  term 
Reactive  erttwitt»-iong 

976.000 

1.9S2.000 

3,904  000 

5.856.000 

term 
Death 

100.000 

2.000 

260.000 

6.000 

Sslmon«ta 

Total 

1.136.000 

1. 903.000 

4.341.000 

5  971  000 

(nontypht) 

MM 

8.000 

8.000 

?2  000 

22.000 

MOoafate 

400 

400 

1.000 

1  000 

Severe 

0 

0 

100 

100 

Death 

200 

200 

800 

500 

C.  parvum 

Total 

9.000 

9.000 

24.000 

24.000 

Total 

1.000.000 

2.000.000 

5. OOC.  000 

6.000.000 

12,  Pesticide  Residues 

Tolerances  for  pesticides  in  foods  are 
established  by  the  Environmental 
Protection  Agency  (EPA)  and  enforced 
by  FDA.  FDA  collects  samples  for  both 
surveillance  and  compliance  purposes. 
Since  the  incidence  of  violative 
pesticide  residues  in  fruit  and  vegetable 
juices  is  relatively  low.  few  compliance 
samples  are  taken 

This  discussion  pertains  to 
surveillance  samples  of  fruit  and 
vegetable  juices  from  1991  through  1997 
(see  Table  15).  The  lab  classification 
scheme  used  for  pesticide  residues  is: 
1  s  in  compliance. 


2  »  not  in  compliance,  but  not  of 
regulatory  concern;  and 

3  =  not  in  compliance,  and  of  regulatory 
concern. 

The  class  2  and  3  violative  sample 
data  are  summarized  in^Tabie  15.  Of  the 
1.196  surveillance  samples  of  juice 
taken  and  analyzed  during  this  period, 
only  three  (approximately  one  quarter  of 
one  percent)  were  class  3  violative  One 
was  apple  cider  and  the  other  two  were 
apple  juice,  and  the  violative  (► 
residue  was  acephate  in  ear 
There  were  also  five  cla.ss  , 
in  which  trace  quantities    ' 
with  no  tolerance  (i  e..  ttu 
not  approved  for  use  in  it.t 


asf 
i>iations. 


i" 


pi'stii  )dt'  was 
1  (iinn.(Kl:*\  i 


were  found   The  products  with  class  2 
violations  wert  grape  luice   watermelon 
juice  (  one  entrate  strawberry' ne<-lanne 
Juice  (2  samples!  and  apple  juue 
concentrate   the  pesticides  were 
t  hlorpvnfos,  acephate,  and 
niethamidophos 

Pestu  ides  present  some  potential 
(hronic  risks  to  humans  at  veP|-  low 
levels  of  exposure   There  is  a  small 
fwckground  risk  asso<  lated  even  with 
nonviolative  pesticide  residues  and,  in 
the  (^se  of  products  with  violative 
levels,  an  added  nsk  from  the  violative 
residues   (Violative  residues  are 
residues  at>ove  tolerance  or  residues  of 
f>estiudes  with  no  tolerance.) 


Table  i 9.— Violative  Pesticide  Residues  in  Frlht  anc  vegf-^able  Juices.  199i  through  1997 


CommodMy 

Fac^Yaar 

Pesticide 

Amount  Founo  ppm      To«efance.  ppm           Class  Volatwr 

1993 
1996 
1995 
1995 

'99*- 

199.' 

Chlorpvntos 
Acephate 

Ac«yiai« 
Ac«yiat« 
Ar©t>r«l!« 

M«triam<fV)(W5S 
MefhamiOop'xis 
Memarruaoprwe 

Trace 

0  075 
0O67 
0  040 
Trace 

Trace 
Trace 
Trace 

^tor>e 
Ntooe 
N»on« 
None 
Nor>e 
Nor>e 
Nor^e 
Harm 

There  are  two  potential  benefits 
associated  with  the  regulation  of 
pesticides:  (1)  Decreases  in  cancer  and 
other  illness  caused  by  chronic 
consumption  of  pesticide  residues  and. 


(2)  social  benefits  asso<  ia!e<1  v*  ith 
reductions  in  the  costs  :■>'  nn  apiiinnu 
':":•  H'fKxiwill.  The  l    ^   VT \  is 
.-espuiisjble  for  deternnning  the  tMTiefils 
of  reducing  f\\n>'i\.rv  tti  }.»esti(.i(1e 


residues  and.  it  is  assumed,  that  the 
health  benefits  of  the  enforcement 
actions  proposed  here  are  already 
Bfxounted  for  when  regulatory 
tolerances  are  established   As  to  the 
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latter  benefit,  when  firms  have  products 
with  violative  residues  either  over 
tolerance  for  legal  pesticides  or  anv 
residue  of  an  illegal  pjesticide  and  a 
recall  of  the  violative  product  becomes 
publicly  known,  the  sales  of  those  firms 
are  reduced,  at  least  temporarily. 
Because  other  firms  will  step  in  to 
supply  the  product,  that  loss  of  sales 
alone  does  not  constitute  a  social  cost 
However,  it  is  likely  that  real  resources 
will  be  expanded  to  recapture  the  lost 
'■goodwill"  that  would  be  in  addition  to 
the  real  expenditures  made  to  actually 
recall  the  product.  FDA  cannot  quantify 
the  cost  savings  that  will  occur  because 
of  more  vigilant  monitoring  of  pesticide 
residues  by  firms  under  a  HACCP  rule. 

C  Other,  Nonquantified  Benefits 

1   Firm  Efficiency 

The  pnnciple  benefits  from  HACCP 
reported  by  the  pilot  firms  are  more 
effective  and  efficient  operations,  a 
higher  level  of  confidence  in  the  safety 
of  the  product,  and  greater  customer 
satisfaction.  The  pilot  firms  attributed 
these  benefits  to  HACCP  because  of  the 
following  results. 

!l)  Training  makes  the  employees 
more  aware  of  safety  and  needed  control 
measures,  and  empowers  employees  to 
prevent  problems  and  respond  properlv 
when  deviations  occur  Improvement  m 
employee  performance  was  perhaps  the 
most  significant  benefit  from  HACCP 
expressed  to  FDA  by  the  pilot  firms. 
One  firm  reported  that  "due  to 


increased  HACCP  awareness  employees 
have  been  instrumental  in  designing 
new  processes/ procedures  for 
monitoring  and  control   '  The  firm  gave 
an  example  of  a  processing  step  that  was 
changed  to  reduce  the  likelihood  of 
occurrence  of  a  physical  hazard.  FD.\  is 
unable  to  estimate  the  societal  cost 
savings  in  terms  of  reduced  product 
costs  which  will,  ultimately,  affect  the 
cost  of  implementing  HACCP 

(2)  SOP'S  and  other  documented 
procedures  enable  employees  to 
implement  their  tasks  more  consistently 
and  effectively,  and  result  in  smoother 
operations 

(3)  Prerequisite  programs  and 
incoming  ingredient  controls  prevent 
hazards  from  being  introduced  into  the 
process;  continuous  monitoring  reveals 
problems  quickly  and  enables  prompt 
correction  and  continuation  of 
production  with  less  waste 

(4)  Recordkeeping  and  review  makes 
employees  more  accountable  and 
conscientious  about  safety 

(5)  Validation  and  verification 
activities  provide  management  with 
greater  control  over  their  operations  and 
documentation  of  the  safety  of  their 
product 

Perhaps  the  most  significant  benefit  in 
terms  of  firm  efficiency  will  be  cost 
savings  from  greater  awareness  by  firms 
of  violative  product  runs,  and  the 
resulting  increase  in  response  to  such 
violative  runs.  Although  the  benefits  of 
formal  recalls  have  already  been 


accounted  for.  many  pilot  plant 
managers  suggested  that  the  continuous 
monitonng  required  by  HACCP  enabled 

them  to  decrease  *he  amount  of  waste 
associated  with  production-line 
problems  For  example,  one 
manufacturer  noted  that  glass  breakage 
was  a  constant  problem  on  the  line  and 
that,  prior  to  HACCP.  almost  an  enr.rt 
lot  would  have  to  be  dsscarfled  because 
the  manager  could  no*  be  sure  exactly 
when  a  problem  had  sta.led   With 
continuous  HACCP  monitonng, 
problems  were  caught  more  quickly  and 
the  probiem  correcried  more  promptly. 
thereby  minimizing  'he  amount  of  lost 
product 

The  cost  savings  may  be  substantial 
from  this  source  of  benefits  but  FDA  is 
unable  to  quantify  them  FDA  requests 
comments  on  these  and  other  potential 
benefits. 

2   Increased  Shelf  L;fe 

Nonheet-treated  suices  have  a  limited 
shelf  life  Heat  treated  juices  have 
longer  shelf  hves  Depending  upon 
temperature  user,    irn  "Teases  of  7  days  or 
more  have  r>ef:.  reported.  Longer  shelf 
hfe  allows  more  flexibility  in  the 
conditions  of  distribution  and  sale  of 
products  The  agency  requests 
comments  on  ho'w  'his  potential  benefit 
may  oe  quantifiec 

D.  Summary'  of  Benefits 

Table  20  summarizes  the  benefits  of 
these  two  rules. 


Table  20.— Benefits  qp  Juice  Proposals 


^ype  of  Benefit 


Desc^ptK^r^ 


Enforcement   Import  Deten- 
tions 
Enforcement: Product  Recalls 
Health  Benefits   HACCP 
Health  Benefits  Lat>eling 
Health  Benefits  Pestiodes 

Other  Benefits;  Firm  Efficiency 

Other  Benefits  increased  Shelf 

Life 
Total  Quantified  Benefits 


Reduced  \Araste  ana  Federal  actrvity  from  detaining  vioiat've  fuice  imports 

Reduced  numt>ers  of  domestic  recalls  of  violative  luice  ofoouas 
Reduced  illness  and  death  from  controlling  pathogens  ir  luce 
Reduced  illness  and  death  from  avoidance  ot  minimal^  processec  wee 
Reduction  of  consumption  of  vioiatrve  pesticide  "-esidues  m  juice  anc  social 

losses  from  lost  goodwHI 
Some  offsetting  reductions  in  manufactunr>g  costs  oue  tc  mcreasec  worve' 

productrvity  and  less  product  waste 
Product  Shelf  life  may  be  increased  tor  products  achieving  a  &-K>g  reouaion 

ot  pathogens 


Annual  Value 


$175,000 

Si  .500.000 

$174  to  251  r™ilk»n 

$1  to  S6  million 

^k)^  quanti1»ed  txrt  small 

N*o'  ouantifieo  txr.  potentiatfy 

large 
Uo''  quantified  txit  potentially 

large 
$180  to  260  millton 


VI.  Costs 

A.  General  Industn.-  Infonnatiun  Used 
Throughout  This  Analysis 

The  co.sts  of  these  rules  have  been 
estimated  by  analyzing  the  cost>  for 
each  proposed  requirement  on  a  per- 
plant  basis  and  multiplying  these  costs 
by  the  number  of  plants  affected  by  each 
requirement  Cost  per  plant  will  vary  b\ 
current  practice,  product,  and  size  In 
order  to  determine  the  number  of  plants 


covered,  the  analysis  will  first  analyze 
coverage  qualitatively. 

1  Types  of  Plants  Covered 

The  labeling  rule  and  the  HACCP  rule 
do  not  equally  affect  an  identical  subset 

of  the  food  industry 

2  HACCP  Rule  Coverage 

For  the  purpose  of  this  rule,  FD.^  fias 
tentatively  decided  that  retailers  will 
include  processors  who  are  very  small 


businesses  and  who  make  juice  on  their 
premises  and  directly  sell  juice  or  juice 
products  to  consumers  and  other 
retailers  provided  that  retail  sales  of 
luice  and  juice  products  do  not  exceed 
40,000  gallons  per  year.  The  HACCP 
rule  covers  all  processors  of  juice  except 
those  who  are  retailers.  Retailers  may 
include  grocery  stores,  supermarkets. 
fanns,  roadside  stands,  restaurants  and 
eating  places. 


l\21l 


li.'f  ,11 


,i.M 


PI  'Frtday. 


1  <»MH  'PriuHiSfni  Rii!>^s 


J.  LaDt'iiii 


f,  Rule  Coverage 


The  labeling  rule  covers  processors 
and  retailers  of  packaged  minimally 
processed  juice.  The  labeling  rule  is  also 
applicable  to  packaged  beverages  that 


have  not  received  further  processing  to 
control  microbial  hazards  and  that 
contain  minimally  processed  juice. 
Such  beverages  include  diluted  juice 
beverages,  "smoothies.  "  sports  drinks. 
flavored  bottled  waters,  and  carbonated 


beverages  that  contain  juice  that  v\as  not 
processed  to  control  pathogen.s 

Table  21  provides  examples  of  the 
types  of  products  and  prot  psscirs 
covered  and  not  covered  by  the  two 
rules. 


Table  21.— Coverage  of  Juice  Proposals 


Procassor  Type 


}r.*».' 


Processors  of  packaged  t>everages  so«  as  )utc«' 

Procasaors  o(  packaged  purees  soW  as  (uice 

ProcMSora  o«  )utce  us«3  as  an  ingredwnt  in  a  b«v««ge  (e.g..  the  cranberry  /uce  m  crant.*-'-, 

Processors  o\  juice  «*titcti  retail  the  )uk;«  <•  a   !,«»renf  locaton  from  whictt  it  is  produced 

Processors  of  t>«v«rage  corx»ntrates  st*   a  ■  ^    e 

Processors  of  bw/erage  bases  of  a  fruit  ongtn  or  other  bevwage  bases  indudim 

mixes' 
Processors  of  packaged  baby  (infant  and  lumorl  truif  lu.'  *"^  -r  •  y-*s 
Processors  of  luce  that  sh^)  to  a  ditfereot  location  (eg  .   rf  , ,«  -  ,   >  pss.'^  _>«' 

Cham  tfiat  then  ships  the  |moe  to  tt>«  chains  stores  or  very  sn«li  pfH  «»«.si>?s  •^r 

roadsida  stand  and  to  other  retaiiers) 
Retailars  of  packaged  (utce  processed  by  other  estaWishments  (e  9    v.t^r-a^"' 

•lands  that  sef(  juice  produced  by  anolt>ar  process.  •'   ^Jote  the  |u»ce  soto  tv 

the  HACCP  rule  but  the  reiarfer  o  not  oovarad  b-   '  •-  -accP  nj*e 
Prooasaors  of  packaged  iuce  that  do  not  ah^pjuio 

tt>e  premtaas  (e.g.,  superma/itets  and  roadskJ*     h 


iuK,e  tx>cWaiii 


wwdered  juice 


Covered  by 

Labeling 

Rute 


Covered  by 
HACCP  Rule* 


.pli  'UCP  ^'Ofi  trieir  own 
•»s"auranfs  A'-<.  -oadside 


Processors  of  beverages  ttvat  incMi*  •  f  >^  1 
Retailers  of  (utce  processed  tor  imrreOia''  -  ^ 
Processors  of  norv^jeverage  products  tha'  >  iw. 
Prooasaors  of  hard  Oder  or  otf>er  akx)hc  ■»  ♦•  ► 
Prooasaors  d  oto 

Prooasaors  of  purees  not  soW  •      .-.►•  u,*--    ► 
Processors  of  |u«ce8  not  sofd  a      >•  '■■  •  ;^'    "  , 
Processors  of  imitation  )uice  flavorings 
Processors  of  coffees,  teas,  or  cocoa  proAxas 


Hfant  locatx)rw  but  rataii  th*-  «n;,f».  :>fodurt>o<- 

•t-af  produce  fuica  at  the  pfunt   it  %a^« 

'■■   -,i;'   A-f^ich  do  not  C>f')dl>'  f  "■'P  IU^  e  ilSHf 


,\Q''- 


nato  puree) 
eya/  or  txxscht) 


Yas 
Yes 

Yes 
Yes 
Yes 
Yes 

Yes 
tes 


Yes 


"ftS 

Yes 

No 

No 

No 

No 

No 

No 

No 

No 


Yes 
Yas 
Yas 
Yas 
Yas 
Yas 

Yes 
Yas 


No 


No 

No 
No 
No 
No 
No 
No 
Ho 
No 
No 


peas  and  com.  trjrs 


'  Ju«a  tvpas  are  berry  cftnis;  core  fruH;  mixed  frwt;  p«  fruit;  subtropKal  and  trop«al  fruit;  vme  Iruft  olharin*:  beans 
used  as  vaosttiblas  leaf  and  stem  v'».;.-at<»'s  mixed  vegetaWes;  root  and  tubar  vagetablas;  and  other  veget^jles 
^BeveraoebMM' of  fruit  onan  aie  ■  -'• .     itrus.  core  fruit,  mixed  trut.  pit  fmit.  subtropical  and  -roc-ca.  trurt    v>ne  trurt   arvc  other  frurt 

*!^J9^y^^^.!lz: ZiJLJ ^i^  ,r.  r^r^^itr^  nrrvii.»nn  n  MCM^ o<  40.000  oalons  o'  vao^oec^  luce  oei  ,ear    Very  small  businesses 


.     itrus.  core  fruit,  mixed  trut.  pit  f^uit.  sut]<ropical  and 
3  A  "yes"  in  this  column  appkas  only  to  processors  produang  r  axoass  o«  40.000  galtorw  o'  -    ,      ,^    ^  ^^^^    .  ,^„  ^ArrP  r>,i«  anri 

processing  packaged  imce.  produang  40,CX)0  gallons  ot  iuice  or  lass  annua«y  are  dessified  as  -^'a.^-s  'c  the  purpose  of  the  haC(  P  rule  and 
are  therefore  exempt  from  It.' 


4.  Number  of  Establishments  Covered 

FDA's  own  Official  Establishment 
Inventory  (OEI,  FDA's  list  of  food 
establishments  under  its  jurisdication) 
list.s  approximately  900  juice 
manufacturers.  However,  recent 
information  from  the  U.S.  Apple 
Association  (USAA)  indicates  that  there 
are  about  1,800  apple  juice  plants,  most 
of  which  are  very  small  processors.  A 
typical  description  of  these  very  small 
processors  is  an  apple  grower  who 
operates  a  small  apple  press  and 
bottling  operation  on  the  same  property. 
In  general  these  processors  market  their 
proiducts  in  more  than  one  way.  The 
channels  of  distribution  include: 
Roadside  stands  owned  by  the 
processors  and  stands  owned  by  others, 
farmers'  markets,  grocery  stores,  and 
restaurants.  FDA  has  proposed  to 
exempt  retail  establishments  from  the 
HACCP  rule.  For  the  purposes  of  this 
rule,  the  agency  has  tentatively  decided 
that  retailers  will  include  very  small 
businesses  that  make  juice  on  their 


premises  and  whose  total  sales  of  juice 
and  juice  products  do  not  exceed  40,000 
gallons  per  year  and  who  sell  directly  to 
consumers  or  directly  to  consumers  and 
other  retailers.  Based  on  data  supplied 
by  the  USAA,  this  exemption  would 
exempt  from  the  HACCP  rule  80  percent 
of  apple  juice  processors.  (Ref.  13).  Such 
an  exemption  would  leave 
approximately  360  apple  juice 
processors  covered  by  both  of  these 
regulations,  and  all  1,8(X)  would  be 
covered  by  the  labeling  rule. 

The  OEI  lists  about  200  plants  in  the 
United  States  that  produce  core  fruit 
(apple,  crab  apple,  pear,  quince,  etc.) 
juice.  If  all  of  the  200  core  fruit  plants 
in  the  OEI  are  included  in  the  USAA  list 
and  are  not  exempt,  then  there  would 
still  be  an  excess  of  160  apple  juice 
processing  plants  in  the  USAA  list  not 
exempt  from  the  HACCP  rule  and  an 
excess  of  1,600  (1.800-2000)  plants  in 
the  USAA  list  not  exempt  from  the 
labeling  rule.  (Information  from  FDA's 
field  inspections  indicates  that  very  few 


of  these  160  plants  will  be  exempted 
from  the  HACCP  rule  under  the 
exemption  for  retailers  of  luice  for 
immediate  consumption  Almost  none 
of  the  very  small  apple  juice  processing 
plants  recently  insf)octed  by  PTDA 
retailed  all  of  the  juice  that  they 
produced  at  the  same  location  that  it 
was  pr<x»ssed.  See  Table  21  for  a 
description  of  the  types  of  products  and 
processors  not  covered  ) 

The  agency  is  aware  that  there  are 
also  many  very  small  orange  juice 
processors  who  grow  oranges  and  who 
also  operate  a  juicing  and  bottling 
operation  on  the  same  property 
However,  the  agency  has  no  direct 
information  on  the  number  of  such 
orange  juice  processors.  The  OEI  lists 
about  300  plants  in  the  United  States 
that  produce  citrus  fruit  juice.  In  this 
analysis,  the  agency  has  assumed  that 
there  is  an  equivalent  number  (300)  of 
very  small  processors  who  are  not  listed 
in  the  OEI.  It  is  likely  that  the 
proportion  of  very  small  orange  juice 
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processors  to  OEI  citrus  juice  makers  is 
lower  than  the  proportion  of  very  small 
apple  juice  processors  to  OEI  apple  juice 
makers  because  the  growing  region  for 
oranges  m  the  United  .States  is  far 
smaller  than  the  region  for  ijrowing 
apples. 

FDA  assumes  for  the  purpose  of  this 
analysis,  that  80  percent  of  these  verv 
small  orange  )uice  proces.sors  will  be 
exempt  from  the  HACCP  rule  based  on 
their  classification  as  retail 
establishments  This  would  leave  60 
ver\  small  orange  luice  processors 
covered  by  both  of  these 
regulations,  and  all  300  covered  bv  the 
labeling  rule  FD.^  has  a.ssumed  that 
there  are  no  vegetable  luice  processors 
which  are  not  in  the  OEI  or  which  are 
not  also  very-  small  processors  of  apple 
or  orange  juice  as  estimated  above  FDA 
requests  comments  on  these 
assumptions 

FDA  has  assumed  that  5  percent 
(about  50  plants  {900  x  05))  of  all  |uice 
plants  in  the  OEI  would  have 
implemented  HACCP  substantially  in 
the  form  required  bv  this  regulation  bv 
the  time  that  this  proposed  HACCP  rule 
is  finalized  regardless  of  this  regulatory 
action.  Therefore,  approximately  a  total 


of  1,070  plants  (850  plants  in  the  OEI 
plus  60  very  small  orange  and  160  apple 
juice  retailers)  will  be  affected  bv  the 
HACCP  rule 

The  labeling  rule  will  cover  retailers 
(roadside  stands  and  grocer>'  stores)  of 
packaged  minimally  processed  juice. 

The  agency  does  not  have  direct 
information  on  the  number  of 
supermarkets  and  grocen  stores  'nat 
produce  and  package  at  the  point  of  sale 
and  sell  minimally  processed  juice  The 
agency  believes  that  only  a  portion  of 
(ham  supermarkets  and  grocen.  stores 
do  so  Duns  Market  Identifier  (DMl)  lists 
approximately  9.400  chain 
supermarkets  (SIC  54110101^  and 
approximately  3.800  chain  grocerv 
stores  (SIC  54119904)  making  a  tota;  o: 
approximately  13.000  chain 
supermarkets  and  grocery-  stores  If  10 
percent  of  these  stores  produce  at  the 
point  of  sale  and  sell  packaged 
minimally  processed  luice,  then 
approximately  1.300  chain  grocerv 
stores  and  supermarkets  wili  be  affected 
by  the  labeling  rule.  (In  addition  to 
these  processors,  there  are  other 
retailers  that  do  not  process  mice  but 
which  offer  for  sale  the  luice  produced 


by  other  processors,  which  should  be 
labeled  by  the  manufacturer.) 

Due  to  publicity  about  the  hazards 
associated  with  minimally  processed 
juice,  the  agency  believes  that  relatively 
few  retailers  are  offering  such  products 
for  sale.  DMI  hsts  approximately  3.100 
indejjendent  supermarkets  (SIC 
54110103)  and  approximately  31.000 
independent  grocery-  stores  (SIC 
541199051  making  a  total  of 
approximately  34,100  chain 
supermarkets  and  grocery  stores  If  5 
percent  of  these  stores  sell  minimally 
processed  packaged  juice,  then 
approximately  1,700  indep)endent 
gro(  en.  stores  and  supermarkets  will  be 
affeaed  by  the  labeling  rule.  The 
labeling  rule  will  also  affect  roadside 
markets  and  stands  that  retail  packaged 
minimally  processed  juice.  For  the 
purpose  of  this  anaijrsis,  the  agency 
assu.rnes  that  there  are  1,000  such 
roadsioe  markets  and  stands.  However, 
the  assumptions  that  go  into  these 
calculations  may  be  incorrect,  and  the 
agency  sf>ecifically  requests  comments 
on  them. 

Table  22  shows  the  estimated  number 
of  establishments  affected  by  each  rule. 


Table  22.— Number  of  Plants  Affected  by  the  HACCP  and  labeling  Rules 


Ptant  Type 


Juce  manufacturers  in  tne  OEI 

yeiy  small  apo*e  )uice  makers 

Very  small  orange  luice  makers 

Roadside  retailers 

Grocery  stores  and  supermarkets  processing  and  packaging  at  the  point  ot  sale 

Total 


No  of 

Esiaoiishments 

<f'»c<ec  Dv  HACCP 

Rule 


No.  of 
EstaUishmants 

Affected  bv  '.abeMt^g 

Rote 


'The  number  of  juice  manufacturers  listed  m  the  OEI  affected  by  the  labeling  -^Je  rs  small  (20)  b*^-ajs«^  most  of  these  manu*s 
ready  achieving  a  S-iog  reductioo  See  Table  24.  •<.■  i.^  ^ 


H'f-  al- 


5.  Hourly  Price  of  Labor 

Throughout  this  analysis  the  hourly 
price  of  labor  is  taken  to  be 
approximately  $13  This  is  estimated  by 
taking  the  1996  average  hourly  rural 
wage  of  S9  20  (Ref  7)  and  increasing  it 
by  40  percent  (the  average  amount  for 
benefit  costs  paid  by  employers)  (Ref  8). 
or  S3  70  to  account  for  such  costs  in 
addition  to  wages,  such  as  Social 
Security,  workers'  compensation, 


Production 


Seasonal 
Yaar  RourHJ 
Total 


mempioyment  insurance,  paid  leave, 
retirement  and  savings,  health 
insurance,  and  supplemental  pay. 

6  Ungth  of  Production  Period 

The  agency  is  aware  that  many  )uice 
processors  operate  on  a  seasonal  basis 
Information  supplied  by  USA.\ 
indicates  that  94  percent  of  the  apple 
cider  producers  process  only  seasonaiW 
The  season  for  apple  cider  production 
runs  primarily  from  September  through 

Table  23.— Plants'  Production  Period 


December.  The  other  6  percent  operate 
year  round.  Many  other  processors 
covered  by  the  proposed  H.^CCP  rule 
(e.g.,  makers  of  beve-Tii^f  ".nsfv   ::,,av 
process  year  rouna   The  agency  nas 
assumed  that  50  f)ercent  of  the  850 
plants  in  the  OEI  plus  all  of  the  220  very 
small  juice  makers  affected  by  the 
HACCP  rule  produce  seasonally.  Table 
23  shows  the  length  of  the  production 
period  for  plants  producing  seasonally 
and  \ear  .-ound. 


Weeks  0'  OperatKX': 
per  Year 


16 
62 


Hours  0'  OperatiOTi 
per  Day 


12 
24 


No.  of  Plants 


645 

42S 
1.070 


242-'4 
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B  Cost  EsUmates  by  Requirement 

\.  Costs  have  been  estimated  for  the 
followinij  sections  of  the  labeling 
regulation: 

(1)  Signs  or  Placards  (§  101.17(0(3)0) 
(part  101  (21  CFRpart  101)) 

(2)  Container  Ubels  (§  101.17(n(3)(ii)) 
2.  Costs  have  been  estimated  for  the 

following  sections  of  the  HACCP 
regulation:  

(1)  CGMPs  (§  120.5  (part  120  (21  CFR 
part  120)) 

(2)  Prerequisite  Program  SOP's 
(§120  6) 

(3)  Hazard  Analysis  and  HACCP  Plan 
{§§120  7  and  120  8) 

(4)  Corrective  Actions  (§  120  10) 

(5)  Validation  and  Verification 
(§120.11) 

(6)  Records  (§120.12) 

(7)  Training  (§120.13) 

(8)  Imports  and  Foreign  Processors 
(§120.14) 

1.  Labeling  Costs 

This  cost  depends  strongly  upon 
producers'  responses  to  the  labeling 
requirements.  Some  producers  may 
elect  to  comply  early  with  the  HACCP 
rule  and  avoid  the  warning  labels  or 
labeling  Others  may  choose  to  label 
until  they  are  required  to  implement 
HACCP.  Finally,  some  firms  may  choose 
not  to  produce  juice  products  because 
they  believe  that  either  the  cost  of 
HACCP  implementation  or  the  negative 
effect  on  revenue  generated  by 
consumer  response  to  labels  may 
depress  profits  below  a  normal  return 
for  a  subnstantial  time  period.  Such 
producers  will  be  better  served  by 
reinvesting  their  capital  into  more 
profitable  ventures 

a.  Signs  or  placards  (§  101.1 7(^(3 )(i)). 
The  costs  of  signs  and  placards  may  be 
estimated  by  multiplying  the  number  of 
establishments  that  must  post  placards 
by  the  cost  per  placard.  As  shown  in 
Table  22  the  agency  estiriMtes  that  the 
labehng  rule  covers  approximately 
4.220  plants.  However,  for  the  purpose 
of  this  analysis,  the  agency  has  assumed 
that  all  those  processors  that  will  at 
some  point  be  required  to  implement 
HACCP  will  do  so  at  the  earliest 
possible  date  to  avoid  the  warning 
labeling,  or  delay  operation  until  they 
implement  a  5-log  pathogen  reduction 
process. 

The  following  analysis  underlies  this 
assumption.  If  displaying  the  warning 


can  be  avoided  by  beginning 
pasteurization  (or  an  equivalent  5-log 
pathogen  reduction  process)  sooner, 
some  firms  may  marshal  the  resources 
to  do  so.  FDA  does  not  have  data, 
however,  that  will  allow  it  to  predict 
how  many  firms  will  respond  to  this 
labeling  regulation  in  this  fashion. 
However,  one  way  to  examine  this 
choice  is  examine  the  additional 
discounted  costs  of  pasteurizing  sooner. 
For  example,  if  a  small  firm's  cost  of 
initiating  pasteurization  is  about 
$18,000,  with  recurring  costs  of  about 
$8,000.  and  the  firm  has  an  annual  juice 
revenue  of  $200,000.  then  a  total  sales 
decline  caused  by  the  warning  of  8 
percent  (a  loss  of  approximately  $16,000 
discounted  at  a  rate  of  7  percent)  or 
more  spread  over  the  course  of  2  years 
(or  approximately  4  percent  for  2  years) 
would  cause  the  firm  to  attempt  to 
borrow  the  funds  needed  to  initiate 
pasteurization  2  years  early  or  to  delay 
operation  until  it  implements  a  5-log 
pathogen  reduction  process.  FDA's 
predictions  of  consumer  reactions  to  the 
labeling  (for  the  purposes  of  benefit 
estimations)  are  an  oxfjected  loss  of 
revenue  of  about  5  percent.  Thus,  there 
is  a  tentative  conclusion  that  most  firms 
that  are  not  exempt  from  the  HACCP 
rule  will  choose  to  implement  a  5  log 
reduction  in  pathogens  immediately 
rather  than  label  and  to  delay  operation 
until  such  processes  have  been 
implemented. 

However,  there  are  many 
uncertainties  contained  in  this  simple 
example  Because  of  the  short  time 
frame  for  labehng  to  begin.  60  days  from 
publication  of  the  final  rule,  many  firms 
may  not  be  able  to  purchase  and  install 
pasteurization  equipment  or  find  other 
means  of  validating  a  5  log  reduction  in 
the  target  organism.  It  is  unclear  how 
manufacturers  think  that  consumers 
will  read  to  the  warning  signs,  they  may 
believe  that  their  customers  will  not 
reduce  their  purchases  of  juice.  Also, 
firms  with  larger  sales  or  smaller 
pathogen  reduction  costs  will  need  a 
smaller  percentage  sales  decline  from 
labeling  in  order  to  be  induced  to 
initiate  5  log  pathogen  controls  early. 
Finally,  it  is  unclear  how  many  firms 
will  have  immediate  access  to  the 
capital  requirements  imposed  by  this 
rule. 

If,  therefore,  all  processors  which  will 
eventually  be  covered  by  the  HACCP 


rule  do  not  label,  then  they  have  no 
direct  labeling  cost.  The  cost  of  the 
labeling  rule  to  these  processors  is  the 
extra  expense  that  results  from 
implementing  HACCP  2  years  earlier 
than  would  be  required  by  the  HACCP 
rule  alone.  This  cost,  as  stated  above,  is 
$16,000  (discounted  for  2  years  at  7 
percent).  fH  'lU-  l  f'""  cstablishment.s 
covered  by  tlit-  FiAC.CP  nile.  ail  of  the 
20  firms  in  the  OEl  which  are  also 
affected  by  the  labeling  rule  (those 
estimated  to  be  producing  minimally 
processed  juice)  plus  all  of  the  220  very 
small  orange  and  apple  juire  processors 
covered  by  the  HACCP  rule  are  affected 
in  this  way  (240  plants  in  all)  The 
agency  assumes,  based  on  information 
from  industry  sources,  that  30  percent  of 
this  set  of  processors  (72  plants)  have 
already  initiated  or  are  in  the  process  of 
initiating  pasteurization.  Therefore,  the 
total  cost  of  the  labeling  rule  for  this  set 
of  processors  is  $2,688,000  ($16,000  x 
168  plants). 

The  establishments  that  will  need  to 
display  warning  labeling  are  those  3,980 
establishments  covered  by  the  labeUng 
rule  but  not  by  the  HACCP  nile  Based 
on  information  learned  from  FDA  s 
nutrition  labeling  rules,  the  average  tost 
per  placard  (and  periodic  replacement) 
is  estimated  to  be  $100  This  estimate 
will  encompass  the  possibility  that 
some  firms  may  have  to  supply  multiple 
signs  to  meet  the  requirement  that  it 
will  be  available  at  the  point  of 
purchase.  Therefore,  the  total  one-time 
cost  for  this  set  of  processors  is 
$398,000 

b.  Container  labels  !*>  101  l  7lf)(3Hii)). 
The  cost  of  labeling  is  estimated  by 
multiplying  the  number  of  affetrted 
separable  labels  on  packaged  products, 
normally  referred  to  as  stork  keeping 
units  (SKU's),  by  the  cost  of  changing 
the  label  to  add  the  warning  Table  24 
shows  FDA's  estimate  of  the  cost  per 
SKU  of  placing  a  warning  label  on  the 
information  pyanel  for  different  lengths 
of  the  compliance  period  These  costs 
decrease  over  time  for  several  reasons. 
The  primary  reason  is  that 
manufacturers  change  labels  or.  at  least, 
reorder  them  at  regular  intervals  and  a 
larger  length  of  compliance  period 
allows  manufacturers  to  incorporate 
regulatory  changes  into  planned 
changes. 


Table  24.— Label  Change  Costs  per  SKU  for  Different  Lengths  of  the  Compliance  Perkm) 


Administratrve  costs 
Redesign  costs 
Inventory  loss 


2  months 


S6,000 

$1,500 
$800 


6  Months 


S1,800 
$450 
S250 


1  Year 


$900 

$450 

SO 


2  Years 


S450 
160 

to 


3  Years 


$350 

$50 
SO 
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Table  24.-Label  Change  Costs  per  SKU  for  Different  Lengths  of  the  Compliance  Period— Continued 


Totals 


2  monttis 


S8,300 


6  Monttis 


$2,500 


1  Year 


$1,350 


2  Years 


$500 


3  Years 


$400 


Processors  of  minimally  processed 
packaged  )uice  which  are  not  covered  bv 
H.'\CCP  will  need  to  add  the  warning  to 
their  package  labels  at  the  end  of  the  2- 
year  compliance  period   FDA  estimates 
that  2,980  processors  will  be  subject  to 
this  provision  (1,440  very  small  apple 
juice  retailers  and  240  very  small  orange 
juice  retailers  exempted  from  the 
KACCP  rule  plus  1.300  grocer>'  stores 
producing  packaged  )uicej  The  total 
cost  for  this  provision  is  $1,490,000 
(2,980  X  $500)  at  the  end  of  the  2-year 
compliance  period   For  simplicity  of 
reporting  and  calculation  with  the  other 
labeling  costs,  this  cost  will  be  added  as 
Si. 301, 000  (the  present  value  of 
$1,490,000  discounted  2  years  at  7 
percent), 

c   Summary  of  likely  fabeling  costs 
The  agency  estimates  that  the  likelv 
total  cost  of  the  labeluiK  nale  is  a  one- 
time cost  of  $4,387,000  ($2,688,000  + 
$398,000  +  $1,301,000). 

2.  HACCP  Costs 

a   CGMPs  l§  120  51  This  section  of 
the  proposal  reaffirms  the  applicability 
of  the  CGMPs  m  pan  1 10  m 
determining  whether  facilit>  design. 
materials,  personnel  practices,  and 
cleaning  and  sanitation  procedures  are 
safe. 

No  costs  are  attributed  tn  this  se<:tior. 
for  this  rulemaking  The  overwhelming 
majority  of  juice  plants  are  in 
compliance  with  the  CGMPs  In  1996 
onlv  6  percent  of  the  plants  inspected 
were  cited  for  official  action  Therefore 
it  IS  assumed  that  these  rules  will  not 
have  any  effect  on  the  enforcement  of 
the  CGMPs  for  luice  products. 

b   Prerequisite  program  SOP's 
(§  120  61.  FDA  is  proposing  to  require 
that  processors  control  and  document 
specific  SOP's  that  provide  a  foundation 
for  the  HACCP  system  and  to  have  and 
implement  SOP's  for  prerequisite 
programs  In  general,  there  are  three 
activities  that  are  part  of  prerequisite 
program  SOP's  (1)  Developing  SOP's, 
(2)  implementing  sanitation  controls 
with  corrections  of  deviations  from 
SOP's,  and  (3)  monitoring  and 
documenting  for  SOP's 

i.  Developing  SOP's  Each  processor 
must  have  a  sanitation  SOP  FD.^ 
estimates  that  SOP'.=  for  mice  plants 
could  be  developed  with  20  hours  of 
labor  .^f  the  rural  hourly  cost  of  labor 


(Si 3),  the  cost  per  plant  of  developing 
SOPs  IS  approximately  $260  If  one  half 
of  the  900  domestic  plants  in  the  OE! 
and  all  of  the  220  very  small  luice 
processors  do  not  currently  have  SOP's, 
then  they  will  have  to  develop  them  to 
comply  with  this  regulation,  if  it  is 
adopted  Under  those  assumptions,  the 
total  cost  for  the  industry  to  develop 
SOP'?  would  be  appro.ximatei\  $i:'4.20G 
($260  X  670  plants) 

11   Implementing  sanitation  controls 
\^-ith  corrections  of  deviations  from 
SOP  s.  Each  processor  must  implement 
a  sanitation  SOP  and  correct  deviations 
from  the  prerequisite  program  SOP's  in 
a  timely  fashion. 

In  1996,  39  percent  of  the  juice  plants 
inspected  were  cited  as  VAI  (voluntary 
action  indicated).  This  citation  usually 
indicates  that  an  investigator  noted 
deficiencies  that  were  not  significant 
enough  to  warrant  an  admin ist-i-ative  or 
regulatory  action  but  which  should  be 
corrected  on  a  voluntary  basis. 
Information  from  the  inspection  reports 
indicates  that  approximately  30  percent 
of  the  luice  plants  inspected  had 
sanitation  and  food  safet>  related 
deficiencies,  4  percent  had  deficiencies 
which  were  related  to  low-acid  canned 
food  regulations,  and  4  percent  had 
deficiencies  for  misbranding  or 
mislabeling  Also  in  1996,  6  pen:ent  of 
the  luice  plants  inspected  were  citec  as 
OAI  (official  action  indicated i  This 
citation  indicates  that  an  investigator 
noted  deficiencies  significant  enough  to 
recommend  regulatory  or  administrative 
sanctions  Information  from  the 
inspection  reports  indicates  that  3 
percent  of  the  |uice  plants  had 
significant  deficiencies  that  could  be 
related  to  food  safety  or  low-acid 
canned  food  regulations.  2  percent  had 
significant  deficiencies  for  misbranding 
or  mislabeling. 

On  a  few  of  the  VAI  inspection 
repwrts.  FDA  investigators  indicated  an 
estimate  of  the  cost  of  correcting 
sanitation  and  food  safety  related 
deficiencies  indicated  Two-thirds  of  the 
reports  estimated  costs  of  corrections  at 
$0  to  $99,  and  one-third  of  the  reports 
estimated  costs  of  corrections  at  $1,000 
to  S4,999  8  Taking  the  middle  of  these 
ranges  gives  an  average  estimated  cost  of 
corrections  of  approximately  $1,000 
(($50  X  67  percent)  ■*  ($3,000  x  33 
percent))  per  plant  for  correcting 


sanitation  and  food  safety  related 
deficiencies. 

The  HACCP  rule  wdll  mandate  the 
implementation  of  daily  monitoring  of 
sanitation  controls.  This  should  make 
the  correction  of  sanitation  and  food 
safety  related  deficiencies  happen  on 
the  day  that  they  occur  rather  than 
months  later  Regulator)'  inspections  of 
iuice  plants  are  made  approximately 
once  every  5  years.  If  food  safety  and 
sanitation  related  deficiencies  occur  on 
average  approximately  once  every  5 
years  midway  between  inspections  (to 
facilitate  calculation),  then  the  HACCP 
rule  should  cause  corrections  to  be 
taken  an  average  of  2.5  years  earlier  than 
would  be  the  case  without  the  rule.  The 
cost  of  the  rule,  then,  is  not  the  full  cost 
of  taking  the  corrections.  Those 
corrections  would  be  taken  even 
without  the  HACCP  rule  after  the  plant 
was  inspected  and  the  deficiencies 
noted.  The  cost  of  the  HACCP  rule  is  the 
present  value  of  making  the 
expenditures  to  correct  the  deficiencies 
at  an  earlier  date  than  would  take  place 
otherwise.  The  present  value  of  making 
an  infinite  series  of  $1,000  expenditures 
once  every  5  years  and  2,5  years  earlier 
than  they  would  otherwise  occur  is 
S500  when  discounted  at  7  percent. 

Based  on  information  from  inspection 
reports,  FDA  assumes  that  about  30 
percent  of  all  1.070  covered  juice  plants 
(about  320  plants)  are  not  likely  to  have 
sanitation  controls  that  are  sufficiently 
implemented,  but  which  do  not  warrant 
administrative  or  regulatory  action.  If  it 
costs  each  of  these  320  plants  $500  to 
implement  sanitation  controls  and  to 
correct  deviations  from  SOP's,  then  the 
total  cost  borne  by  the  industry  for  this 
requirement  is  $160,000,  which, 
because  it  is  discounted,  will  be  added 
as  a  one-time  expenditure  in  the  total 
costs, 

iii.  Monitoring  and  documenting  of 
SOP's.  All  procedures  in  the 
prerequisite  program  SOP's  are  required 
to  be  conducted  at  the  frequencies 
specified  and  implementation  of  these 
procedures  will  have  to  be  monitored 
and  documented, 

FDA  estimates  that  monitoring  and 
documenting  of  SOP's  will  require  one- 
half  hour  of  labor  per  operating  week. 
The  cost  per  plant  of  SOP  monitoring 
and  documenting  is  given  in  Table  25, 


•No  report*  est. mated  costs  of  SlOO  to  J999. 


-4  >-r. 


Seasonal 
Year  roond 
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Table  25.— Annual  Per  Plant  Cost  of  SOP  Monitoring  ano  CX)cumenting 


ProductKXi 


Weeks  ol  Operation 
per  Year 


16 
52 


Eslimale  Hrs.  per 

Week  lor  SOP 

Monrtonr>g  and 

Documenting 


J6 
.6 


Wage  (S/hour) 


$13 
S13 


Estimate  Annual 

SOP  Monrtonng  and 

Documenting  Cost 

per  Plant 


$100 
$340 


Table  26  shows  the  distribution  of  per     monitoring  and  dooimenting  needed  to      are  currently  in  compliance  with  these 
plant  and  total  industry  costs  based  on        comply  with  this  rule,  if  it  is  adopted  particular  requirements, 

the  estimate  in  Table  25  for  SOP  These  estimates  assume  that  no  plants 

Table  26.— Total  Annual  Cost  of  SOP  Monitoring  and  Documenting 


Production 


Seasonal 
Year  round 
Totals 


Estirr^te  Annual 

SOP  Monrtonng  and 

Documenting  Cost 

per  Ptani 


$100 
S340 


No.  of  Plants 


645 

450 

1.096 


Estimate  Annual 

SOP  Monitoring  and 

Docunenting 


$64,500 

$iS3,000 
$218,000 


c.  Hazard  Analysis  and  HACCP  Plan 
(§§120  7  and  120  81  Under  the 
proposal,  processors  are  required  to 
have  a  written  hazard  analysis  and  to 
have  and  implement  a  written  HACCP 
plan  whenever  a  hazard  analysis  reveals 
a  food  hazard  that  is  reasonably  likely 
to  occur  Requirements  are  set  forth  for 
the  minimum  contents  of  the  plan  and 
for  the  signing  and  dating  of  the  HACCP 
plan  by  speciRed  personnel.  Failure  of 
a  processor  to  have  and  implement  a 
HACCP  system  in  compliance  with  this 
rule,  if  adopted,  will  render  the  food 
products  of  that  processor  adulterated. 

i.  Hazard  analysis  and  HACCP  plan 
development.  Under  the  proposal,  each 
plant  is  responsible  for  developing  a 
written  hazard  analysis  of  hazards  that 
are  reasonably  likely  to  occur  in  the 
product  that  a  processor  can  control. 
The  hazards  to  be  considered  are  any 
chemical,  physical,  and  biological 
hazards  that  may  cause  illness,  Iniury, 
or  death  in  humans.  Plant  management 
must  determine  the  likelihood  of 
occurrence  of  these  hazards,  either  due 
to  their  introduction  through  material 
inputs  or  processing  or  a  possible  failure 
to  eliminate  them  or  to  reduce  them  to 
acceptable  levels  in  processing.  Some 
Federal  Government  sampling  and 
illness  outbreak  data  are  available  to 
provide  firms  with  a  set  of  possible 
hazards  that  may  affect  a  particular 
product  and  process.  In  addition, 
section  V  of  this  document,  the 
accompanying  appendix,  and  the 
preambles  to  these  proposed  rules 
contain  information  on  most  of  the 
hazards  that  have  caused  problems  in 
juice  products  in  the  past  Additional 
information  may  be  forthcoming  in  the 


HACCP  final  rule  (af^er  FDA  evaluates 
the  comments).  Experience  from  the 
HACCP  pilot  suggests  that  the  hazard 
analysis  for  products  similar  to  juice 
took  16  to  24  hours.  FDA's  preliminary 
estimate  is  that  it  will  take 
approximately  four  individuals, 
including  a  plant  manager.  5  hours  each 
to  complete  the  hazard  analysis,  and 
another  15  hours  each  to  formulate  the 
HACCP  plan  The  HACCP  plan  requires 
that  the  plant  manager,  quality  control 
official  and  others  establish  critical 
control  points  (CCP's)  for  every  hazard 
identified  in  the  hazard  analysis  and 
critical  limits  at  each  CCP:  establish  a 
plan  to  monitor  those  CCP's;  determine 
now  deviations  from  critical  limits  will 
be  handled;  and  establish  procedures  for 
verification  and  validation  that  the  plan 
is  being  followed  and  that  it  is  propwrly 
controlling  the  identified  hazards  FDA 
assumes  that  part  of  this  process  will  be 
to  determine  the  most  cost-effective 
means  to  comply  with  this  regulation 
when  developing  the  plan  Thus,  the 
total  number  of  person  hours  per  plant 
to  develop  both  documents  is  80  hours. 
At  $13  per  hour  the  total  cost  per  plant 
is  about  $1,000  per  plant 

FDA  has  assumed  that  about  5  percent 
(50  plants)  of  all  juice  plants  in  the  OE3 
will  have  implemented  HACCP 
substantially  in  the  form  required  by 
this  regulation  by  the  time  that  this 
regulation  is  finalized  regardless  of  this 
regulatory  action.  This  assumption  is 
based  on  conversations  with  pilot  plant 
firms  who  have  indicated  to  FDA  that 
manv  large  firms  have  begun  both  to  do 
HACCP  and  require  HACCP  of  their 
suppliers.  It  is  estimated  that 
approximately  1,070  plants  will  need  to 


do  hazard  analyses  and  develop  HACCP 
plans  to  comply  with  this  rule,  if  it  is 
adopted.  Therefore,  the  total  cost  of 
1,070  plants  at  $1,000  each  to  develop 
a  hazard  analysis  and  a  R.^CCP  plan  is 
approximately  $1,070,000  million. 

li.  Pesticide  HACCP  controls. 
Pesticides  may  be  a  component  of 
material  inputs  that  must  be  controlled. 
If  a  processor  has  direct  knowledge  of 
the  amount  of  pesticide  applied,  either 
because  the  produce  is  from  the 
processor's  own  farm  or  because  records 
showing  the  application  of  pesticides 
accompanies  the  incoming  produce, 
then  the  processor  may  control  pesticide 
hazards  by  means  of  a  supplier 
certificate  Under  such  an  arrangement 
a  supplier  would  oni\  neer!  to  provide 
the  procfessor  with  a  t  ertification  that 
any  pesticides  had  been  properly 
applied  to  the  pri  'i'.  .■  *•  ^u  h'^  not  to 
exceed  applicatiif  'iiprarK  t-s  As  each 
arrives  at  the  processing  plant,  a  worker 
will  need  to  verify  that  the  supplier  for 
that  shipment  has  supplied  the 
processor  with  a  proper  and  up-to-date 
certification.  FDA  assumes  that 
verification  of  supplier  certification 
requires  1  minute  per  shipment  which. 
at  $13  per  hour,  represents  a  cost  per 
shipment  of  approximately  $0  25. 

FDA  has  estimated  the  number  of 
shipments  that  will  be  verified  in  this 
manner  by  working  backward  from  the 
amount  of  )uice  tonsumed.  .\nnual  )uice 
consumption  in  the  United  States  is  2.3 
billion  gallons  (gal).  The  agency 
assumes  that  80  percent  of  this  total 
(1.84  billion  gal)  is  produced  by 
approximately  75  large  firms  (operating 
225  plants)  VDh  believes  that  ail  large 
firms  are  currently  doing  a  sufficient 
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amount  of  sampling  and  monitoring  (or 
receiving  supplier  certificates!  for 
pesticides  Therefore  it  is  assumed  that 
there  are  no  costs  for  large  firms  to 
comply  with  this  requiiTjment.  That 
leaves  20  perr;ent  of  the  total  (460 
million  gal;  produced  bv  approximately 
2.575  small  and  verv  small  firms.  FDA 
assumes  that  all  small  and  verv  small 
firms  u.se  domestic  produce  onlv.  If  IS 
pounds  (Ibj  of  produce  are  required  to 
make  1  gal  of  luice  then  small  firms  use 
6.9  billion  lb  of  domestic  produce  (460 
million  gal  x  15  Ib-^alj   If  45.000  lb  of 
produce  ithe  amount  earned  bv  a 
typical  tractor  trailer)  constitutes  1 
shipment  of  produce,  then  small  and 
ver\-  .small  firms  use  153.000  shipments 
of  produce  (6  9  billion  lb  -  45.000  lb/ 
shipment) 

However,  for  the  purposes  of  this 
proposed  regulation  FDA  is  including  as 
retailers  ver\'  small  businesses  that 
make  juice  on  their  premises,  whofie 
total  sales  of  juice  and  luice  products  do 
not  exceed  40,000  gallons  per  year  and 
who  sell  directly  to  consumers  or 
directly  to  consumers  and  other 
retailers  This  exemption  decreases  the 
percentage  of  juice  processed  under 
[>esticide  controls  bv  approximatelv  14 
pert:ent  thereby  reducing  the  number  of 
shipments  of  produce  to  1 32.000 
(153.000  X  86  percent) 

FD.^  assumes  that  80  percent  of  small 
and  very  small  firms  covered  bv  the  rviie 
(676)  will  process  shipments  of  produce 
that  will  be  accompanied  by  supplier 
certifications  of  pesticide  application 
after  the  H.^CCP  rule  is  in  place 
Therefore,  the  number  of  shipments  to 
be  handled  under  prerequisite  program 
controls  is  106,000  (132.000  shipments 
X  80  percent)  per  year  Thus,  this 
analysis  assumes  that  the  average  small 
and  very  small  plant  receives 
approximately  160  (106,000  shipments 
+  676  small  plants)  shipments  per  year 
The  total  per  plant  cost  is  about  $40  (60 
shipments  x  $0  25/shipment)  for  the  676 
small  and  very  small  plants  that  can 
control  this  issue  in  this  way.  Based  on 
these  calculations,  the  total  marginal 
cost  of  this  type  of  control  for  pesticides 
is  approximately  $27  000  ($40  x  676 
plants). 

If  such  records  cannot  be  obtained, 
different  types  of  controls  need  tp  be 
implemented.  In  this  case,  the  processor 
must  run  pesticide  residue  tests  to 
ensure  that  there  are  no  f>esticides  either 
over  tolerance  or  used  on  products  for 
which  there  is  no  tolerance  To 
determine  the  frequency  of  such  testing, 
proc:essors  may  avail  themselves  of 
Government  test  results  which  indicate 
the  likely  variance  of  illegal  residues 
over  a  particular  crop  or  region. 


Current  records  indicate  '.hat.  for 
domestic  crops,  oniv  about   25  percent 

one-quarter  of  1  percent)  are  out  of 
1  ompliance  Furthermore,  as  HACCP  is 
adopted  bv  more  of  the  food  industry. 

t  ;s  expei.-ted  that  records,  for  some 
t\i>es  of  produce,  will  routine!\ 
accompany  produc-e  intended  for 
interstate  commerce  However,  many 
;>pes  of  produce  are  currently 
commingled  at  different  stages  in  the 
distribution  network  This  creates  a 
problem  for  backtracking  when  there  are 
either  pesticide  or  pathogen  problems. 

There  are  two  potential  costs 
associated  vMth  ensuring  that  pesticide 
residues  are  legal  ID  Matching  and 
shipping  pesticide  sprav  ret  ords  with 
crops  and  (2)  costs  of  multiresidue 
testing  if  records  are  to  accompany 
produce   fruits  and  vegetables  may  only 
be  commingled  if  all  of  the  commingled 
produce  has  records  showing  it  is  under 
tolerance  Otherwise,  produce  v\!'h 
paperwork  must  be  kept  separate  fron; 
produce  without  such  paperwork  In  the 
latter  case,  if  it  is  to  be  used  to  produce 
juice,  multiresidue  tests  must  be 
performed  costing  about  $150  per  test 
just  as  was  calculated  for  supplier 
certificates.  FD.^  calculates  that  there 
are  132.000  shipments  which  use  5  H65 
million  pounds  of  produce  that  must  be 
covered  by  pesticide  controls  As  80 
percent  has  been  considered  to  be 
handled  by  supplier  certificates,  20 
percent  of  the  remaimng  shipments 
must  be  covered  bv  a  sampling  plan. 
Thus,  of  the  845  small  plants  total.  169 
will  cover  an  average  of  160  shipments 
with  a  pesticide  sampling  plan   The 
number  of  shipments  that  must  be 
tested  is  about  26,000  (132,000  x  20 
percent)  per  year 

Because  of  the  likelihood  of  a  ven- 
low  violation  rate,  approximately  one- 
quarter  of  1  percent,  which  is  coupled 
with  a  maximum  upper  bound  added 
risk  of  about  1  m  a  million  lifetime 
cancer  cases  (see  section  V  of  this 
document),  those  processors  who  are 
unable  to  obtain  supplier  certificates 
should  need  to  only  sample  lots 
periodically  to  ensure  that  such  lots  are 
in  compliance  If  the  average  number  of 
shipments  per  plant  per  year  is  160 
processors  could  randomly  sample  10 
shipments  per  year  and.  assuming  all 
were  negative,  could  be  assured  with  80 
percent  confidence  that  there  are  no 
more  than  14  percent  violative  lots  in 
the  entire  season's  produce  input 
Furthermore,  if  processors  are  turning 
up  violative  shipments,  they  are 
expected  to  take  corrective  action  to 
prevent  future  shipments  from  being 
violative  so  that  the  rate  of  violative 
juice  that  .reaches  consumers  is  expected 
to  stey  extremely  low  Thus  costs  v\iil 


be  estimated  for  these  processors  based 
on  10  random  samples  per  year  at  a  cost 
of  $150  per  sample.  Based  on  these 
calculations,  the  total  marginal  cost  of 
pesticide  testing  is  approximately 
$254,000  (10  tests  x  $150/test  x  169 
firms).  Costs  per  plant  are  estimated  to 
be  an  average  of  $1,500.  Therefore,  the 
total  annual  cost  of  pesticide  control  for 
the  HACCP  rule  is  $281,000  ($254,000 
for  pesticide  testing  ■♦•  $27,000  for 
supplier  c»rtificate  verification), 
lii.  Pathogen  HACCP  controls. 
Processors  will  need  to  include  controls 
for  microbial  hazards  Ln  their  HACCP 
plans  and  to  implement  these  controls 
in  their  operations  Potential  microbial 
hazards  include  both  heat  sensitive  and 
bmH  NMStant  pathogens  (and  heat 
reaistSDt  toxins  produced  by  pathogens), 
including  virvises.  However,  FDA  is 
interested  in  the  safety  of  products  as 
they  are  consumed,  and  any 
combination  of  controls  that 
successfully  controls  pathogens  will 
satisfv  the  requirements  of  this 
regulation.  This  regulation  will  allow 
each  processor  to  choose  th» 
combination  of  control  measures  that 
ost -effectively  controls  microbial 
hazards  In  addition,  because  of  this 

performance  "  nature  of  HACCP. 
manubcturers  will  be  encouraged  to 
continue  to  seek  out  and  implement  less 
costly  and  more  effective  methods 

Processors  may  attempt  to  control 
pathogens  through  other  m  ea  i ;  v     ^  : ;  ^  a 
combination  of  several  8tepi^  that  art 
less  effective  separately,  but  which 
when  used  together  will  achieve 
adequate  log  .fvd actions  of  pathogens. 
These  methods  may  include  control  of 
contamination  at  the  growing  level, 
including  use  of  potable  water  for 
irrigation,  use  of  safe  fertilizers, 
refection  of  fruits  dropped  from  trees 
onto  the  ground,  and  application  of 
good  sanitation  practices  during 
harvesting.  Other  controls  that  can  be 
applied  at  the  receiving,  sorting,  and 
pro<:e&sing  levels  include  washing. 
brvishing  and  sanitizing  the  product 
before  extraction,  acidifying  the 
product,  and  using  preservatives  FDA 
requests  comments  on  potential  costs 
and  use  of  these  or  any  other  methods 

At  present,  pasteurization  is  the 
primary  effective,  commercially 
implemented  method  for  controlling 
pathogens  in  juice  However,  the  agency 
is  not  proposing  to  require 
pasteurization  in  the  proposed  HACCP 
rule  since  other  methods,  either 
singular!)  or  combined,  may  be  as 
effective  in  achieving  the  5-log 
reduction  However,  the  effectiveness 
and  commercial  feasibility  of  these 
other  methods  have  not  been 
established  over  a  significant  period  of 
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tuiit).  U  li  (joisibit;  thai  tt.  .  nness 

and  feasibility  of  other  nu  v  ill  be 

established  prior  to  the  finalization  of 
the  HACCP  rule,  thus  affording 
processors  a  less  expensive  means  of 
pathogen  control.  To  the  extent  that 
processors  adopt  other,  less  expensive 
pathogen  controls,  the  costs  for 
pasteurization  estimated  in  this  analysis 
will  be  an  overestimate  of  the  actual 
cost  of  the  rule.  The  agency  has 
estimated  an  option  for  carrying  out 
pasteurization  that  it  believes  minimizes 
the  cost  of  pasteurization  That  is,  the 
agency  has  estimated  the  costs  of 
purchasing  special,  low  cost 
pasteurizers  designed  for  low-volume 
applications  that  are  suited  to  small 
businesses  It  is  also  worth  mentioning 
that  pasteurized  luice  products  can  be 
made  using  drops  and  culled  produce, 
which  significantly  lowers  the  cost  of 
the  material  inputs.  Processes  other  than 
pasteurization  may  not  be  able  to  reduce 
pathogens  sufTiciently  to  accept  this 
type  of  produce. 

Another  possibility,  for  which  FDA 
has  not  estimated  costs,  is  that 
processors  that  do  not  have  pasteurizing 
equipment  on  site  will  ship  their  juice 
to  a  facility  that  can  provide  them  with 
pasteurization  and  bottling  service  and 
then  ship  the  bottled  juice  back  for 
distribution.  Juice  and  dairy  plants  are 
the  facilities  most  likely  to  be  able  to 
provide  this  service  Purchasing  the 
service  of  pasteurization  may  be  a  more 
cost-effective  option  for  some  juice 
processors. 

In  fact,  some  juice  companies  do 
contract  out  their  juice  making  process. 
They  blend  the  different  varieties  of  raw 
produce  for  their  product  and  then  ship 
it  to  a  processor  There  the  produce  is 


washed  and  culled,  pressed, 
pasteurized,  bottled,  and  labeled.  The 
juice  is  then  picked  up  by  the  owner 
and  distributed.  Other  juice  companies 
have  contracted  out  the  pasteurization- 
bottling  processes.  They  press  the 
produce  themselves,  then  ship  the  juice 
to  a  pasteurization-bottling  facility  to  be 
pasteurized  and  bottled.  Still  other 
companies  have  contracted  out  the 
pasteurization  process  only.  They  press 
the  produce  themselves,  then  ship  the 
juice  to  a  pastHurMtion  facility  to  be 
pasteurized,  ami  'hnr.  ship  the 
pasteurized  jin<  *•  -wn  k  ,:.  buin  Un 

bottlinfi  dtv'     !:s"-:'K.',ui.     U  V.trif   -.:.i  >' 

companies  aeuiat'  ;^   lant  ,t[.ipr!><i..r;>-s 
similar  to  these  in  rvspiins*-  u  \t\is  run- 
their  operations  wil.  !  hai  k:»- 
fundamentally   Iui<f  prcx  esscrs  will 

choose  the  ir.>^i"i:  -.Nr.i.h  vs;:,  rt'sult  in 
the  lowest  u:Hrv,.:\d.  I  lis!  Ui  produce 
juice.  The  agf  i.'  \  hns  lui!  uu  iocied  the 
estimate  of  U:^    i;st  -,1  •.  ur^trac  U'\^  "\\- 
pasteuriziriK  i>f!.4ii!st- '»!     :     U\f 
in(  n    NPi'    omplexity  of  ui^  HACCP 
plan  to  control  for  rvx  ois'arni,.!!!  )n,  (2) 
the  problem  of  t^sMiiai.riK  pnx  i-siors 
access  to  pastennMt.C'i.  w^u.piii*^:;' 
owned  bv  ctru-r  :i'ih  t-vsor^.   m-.a  .  ■■    !:■;»' 
extra  exf»'i.s»-  r.'.\  jived  i':  •rar^sp<!r!ii.^ 
the  products    .Ml  Ihes*-     as?  ser.ou-; 

doubt  on  the  feasibi    ' .     t  -ti  s  rp'     i    f  i 
many  very  small  prr«  fs.sors   Howj'.^r 

this  ana! v<!;«;  ;■;  urKertair  ami  FIVA 
would  v\;»'i  '.  eai  .^  man ufa(  ! ur»»r  tr- 
examine  the  ^'P^':---  o!  .  en'rai  t.::K  their 
product  to  be  pa.s'eu.r-,zei;  tir.-:  ;a».,:.>; 
advantage  of  this  where  it  is  less  lostU 
than  pun  hrisii-.w  'Fu'ir  ;ut;  tHp.iprnpi;' 
Another   i^t>e(  •  o*  jiathoyei:  .  nnual 
which  sonic  pnx  essor^  r;ia\  adopt    am! 
for  which  HJA  has  ;;n!  esiisnated  ;  usls 
is  juice  refngeratior.   F  asteiir;7ed  iun  e 


which  ^as  not  been  heated  to  the  degree 
so  as  to  make  it  shelf  stable  must  be 
refrigerated.  This  cost  has  not  been 
investigated  because  the  agency  has 
assumed  that  producers  of  nonshelf 
stable  juice  are  already  refrigerating 
their  products.  The  a^em  \  requests 
comment  on  this  assunip!: m  arui    ii  the 
cost  of  refrigeration  if  air.   (  ver  and 
above  that  which  is  alreadv  ^>eing  doiie. 

The  1  lists  nf  pasteurization  varv 
depending  on  numerous  factors,  such  as 
thecapacit\  of  the  facihtv.  and  the 
amount  of  labor   In  addition   there  is 
unc«nnint\  m  the  estimates  of  the 
numlier  and  size  of  the  pro<:essors  who 
will  need  to  uistali  pasteunzation 
e<.|uipment   among  other  factors  Some 
makers  of  i  ider  pro<;es5ing  equipment 
are  niariteting  pasteunzation  units  for 
small  prcK  es.sors   Medium  sized 
pasteurization 'heaterc:hiller  units  are 
reported  to  i  osl  about  $17,000  plus 
atxjut  $1 ,500  for  installation   These 
units  have  the  capacity  ne<;essary  tc. 
meet  the  needs  of  a  small  processor 
produfing  about  4fKi.0(:K)  gai  of  juice  m 
a  4month  season 

.Additionally    initial  startup  of 
pasteurization  would  require  alterations 
■  n  plant  constniction.  design  or  layout 
to  afi  ommcxiate  the  additional 
pro<..ess!ng  step  and  equipment  opera'or 
training   .-Mso.  there  are  operating 
expenses  related  to  pasteunzation 
including  utilities,  cleaning, 
maintenance  and  repair  and 
depref:iation   Table  2''  lists  the 
parameter  values  that  have  been  used  in 
a  Monte  Carlo  analysis  to  mode!  the 
potential  (  osts  of  in.stalling  and  using 
pas1eunzi)i>un  equipment  b\  juR:e 
pr<:x:essors 


Table  27.— Inputs  and  Results  of  MoN't  Car.c  Analysis  of  initiating  Pas-^furization 


Parameter 


Wag#  TrtM 

'*:      :■>   .Kf*' »'''■' \    '  •  "'>"'  •* 
■'tar'    «ij»i.rtv    I'    ^c 
nsiafialH'c     i-V\ 

Costs  jt  "b*  ^i«5!ei.jr'.'e- 

Total  Passeun/atioo  oost  ^mi  pimtA) 


lOih  Percaniit« 


$11  30 


S'  300 
Si; 

?6 
S' 8,200 


Mean 


90ei  Percent** 


$13 

6 

74  OOC 

S1,50C 

60 

Si7  000 

3C 

$26,200 


$14, 

9 

124.000 

$1,700 

66 

25,000 

34 

S34  800 


70 


T^p  kpv  \  anabitisi  ihai  affect  this 
ana.      ^  >  ti  shown  in  the  "tomado" 
diagram.  Figure  1. 
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I  Sensitivity  for  Fit^t  Year  Costs  of  Purchasing  a  Pasteunzer 


Mumbv  at  Plami  Pwctamg  tqulpmMI 


Mtiatanor  Co«« 


0^«r«rian 


CiaAoTf  Producvti  p*f     PlMi 


WagM 


Ovanting  Uenttn   Mr  '<« 


Ca«ia  OwOay 


For  the  purpose  of  this  benefit-cost 
analysis,  FDA  has  preliminarily 
concluded  that  it  is  unlikely  that  fresh 
orange  (and  possibly  other  citrus)  [uice 
processors  will  have  to  pasteurize  their 
products  to  achieve  a  3-log  reduction 
when  a  HACCT  program  is  adopted 


because  of  the  nature  of  the  fraits  and 
the  methods  of  juice  extraction 
commonly  used  by  industry,  The.-eiore 
costs  for  these  processors  a.'e  limited  to 
the  costs  of  creating  and  operating  a 
HACCP  system,  not  to  purchasing 
pasteurizing  equipment. 


Of  the  1,070  processors  covered  by 
fhe  H  A  CQ'  rule  only  a  portion  of  these 
will  need  to  initiate  pasteurization. 
Table  28  shows  FDA's  assumption  about 
tbe  number  of  processors  in  the  OH  of 
various  types  of  juice  that  are  not 
pasteurizing. 


Table  28,— TyPE,s  of  Plants  Currents  Wr 


HiX'  Pasteurization 


Type 


Berry 

Citrus 

Core 

Mixed  Fruit 

Prt 

Sub-troptcaLtroptca! 

Vme 

Other 

Beans'pea&'com 

Frurts  used  as  vegetaOies 

Leal/ stem 

Mixed  vegeiacHe 

RooiAuOef 

Frurt  tjeverage  bases 

Liquid  trurt  beverage  bases 

Combinatioo  true  flavorea  ana  mrtatKXi  ftavorec  Deverages 

LiquKj  combination  true  flavorea  and  imitation  flavorec  Deverages 

Other  beverage  t>ases 

Baby  (intant  and  (unior)  frurts,  juices  anc  anoKs 

Totals 


Nc  Plants  wWi  "'vr* 


nna-^  ■^•oooc 


77 

211 

133 

36 

31 

2B 

2 

8 

5 

41 

8 

10 

8 

37 

124 

18 

56 

28 

6 

868 


Bes'  t  sti".aie  erf 

^■'ia^ts  Mnr^al'. 


1 

10 
3 

1 
1 
1 
0 
0 
0 

1 

0 

1 
1 

0 
0 
0 
0 
0 
0 
20 


Of  the  20  processors  in  the  OE! 
assumed  not  to  be  pasteunzing.  lU  of 
these  are  citrus  luice  processors  and 
may  not  need  to  initiate  additional 
controls  beyond  those  already  in  place 
for  iontrolling  pathogens  That  leaves 
10  processors  in  the  OEl  assumed  to 
need  to  initiate  pasteunzation,  FDA  s 
preliminary  determination  is  that  the  60 
very  small  orange  juice  processors  will 
not  need  to  implement  additional 


controls  for  pathogens  than  those 
already  in  place.  Of  the  160  ven  s.Tiali 
apple  juice  processors  the  agency 
assumes,  based  on  industry  sources,  that 
30  percent  (50)  have  already  initiated  or 
are  m  the  process  of  initiating 
pasteunzation  because  of  both  deinand 
and  supply  effects 

The  a.ssumption  that  30  percent  of 
apple  luice  proce.ssors  have  alreadv 
initiated  pasteurization  follows  from  the 


acverse  publicity  concerning 
unpasteurized  juice  On  the  demand 
side,  both  consumers  and  retailers  have 

bee  ome  more  aware  of  the  hazards 
associated  with  unpasteurized  juice 
over  the  last  5  years.  From  1992  to  1997. 
m  two  national  newspapers,  the  number 
of  articles  concerning  the  safety  of  apple 
juice  doubled.  On  the  supply  side, 
producers  have cwrtainlv  ;>«  o:::e  r^w;,--*^ 
o*  tne  problems  associate.::  -^  i-.r,  liieii 
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UJipastuurizta  juice  ouia  uue  to  the 
efforts  of  FDA  and  from  the  news  media. 
For  example,  in  the  five  states  with  the 
largest  number  of  apple  juice  processors 
(New  York,  Ohio.  Michigan.  Illinois, 
and  Pennsylvania),  articles  in  major 
newspapers  about  the  safety  of  juice 


increased  13  percent  between  1992  and 
1997.  This  awareness  constitutes  action 
on  the  supply  side  as  producers 
contemplate  the  potential  liability  and 
loss  in  sales  (from  a  loss  of  goodwill) 
associated  with  producing  a  potentially 
unsafe  product  That  leaves  110  very 


small  apple  juice  processors  to 
implement  pasteurization  in  order  to 
control  pathogens  as  required  in  the 
HACCP  rule.  Table  29  shows  the  first 
year  total  cost  of  pathogen  control 
rt'tributable  to  the  H.^CCP  rale 


Table  29.— First  Year  Cost  of  Pathogen  Control  Attributable  to  haccp  p^qposa. 


Procassor  Type 


Very  small  apple  luice  pfocessofs 
Juce  pfocessofS  m  ttie  OEI 
Total 


Cost  p«f  Plant 


$18,200 
$34,800 


No.  of  Ptants 


110 
10 


Total 


$2  002,000 

$348,000 
$2,350,000 


Pasteurization  will  require  ongoing 
costs  for  operation  and  maintenance. 
FDA  estimates  these  annual  costs  for 
labor,  utilities,  and  materials  subsequent 
to  the  first  year  to  be  $7,000  per  year  for 


very  small  processors  and  $8,000  per 
year  for  processors  in  the  OEI.  These 
estimates  can  be  derived  from  Table  27 
by  subtracting  the  cost  of  the  pasteurizer 
and  installation  from  the  total 


pastwiriation  cost  for  the  10th  and  90th 
percntite MtimatM.  TIm totti  cost  of 
pathogen  control  in  subsequent  vears  is 
given  in  Table  30. 


Table  30.— Subsequent  Year  Cost  of  Pathogen  Control  Attributable  tc  haccp  Rule 


Procassor  Type 


Very  smaH  appte  |u<ce  processors 
Juice  processors  in  the  OEI 
Total 


Cost  par  Plant 


$7,000 
$8,000 


No.  of  P1ar«s 


10 


Total 


$770,000 

$8C0OC' 

$850,000 


There  are  other  costs  that  are  related 
to  processing  for  pathogen  control.  The 
pasteurization  of  juice  causes  changes  in 
the  characteristics  of  the  products, 
primarily  in  terms  of  texture  and  taste. 
Some  current  consumers  of  nonheat- 
treated  juice  will  bear  the  costs  of  losing 
a  particular  product  as  well  as  costs  of 
searching  for  products  with  the 
characteristics  that  they  prefer  the  most. 
Thus,  one  cost  of  these  regulations  is  the 
loss  of  "fresh"  juice,  that  is.  juice  that 
is  not  heat  (or  otherwise)  processed.  The 
appropriate  measure  of  the  loss  of  a 
product  is  the  sum  of  producer  and 
consumer  surplus.  Consumer  surplus  is 
a  measure  of  the  value  that  consumers 
obtain  from  a  product.  It  is  measured  by 
what  consumers  would  be  willing  to 
pay  for  a  product  over  and  above  what 
they  actually  must  pay.  Producer 
surplus  is  a  measure  of  the  amount  of 
rent  producers  receive,  the  price  minus 
the  cost  of  production.  Measurement  of 
consumer  surplus  depends  on  several 
factors  that  influence  the  shape  of  the 
demand  curve;  the  most  important  one 
in  this  case  being  the  substitutability  of 
other  juice  products.  If  a  product  has 
close  substitutes  in  the  minds  of 
consumers,  the  amount  of  both  producer 
and  consumers  surplus  is  smaller.  In 
addition,  if  there  are  attributes  that 
consumers  do  not  perceive  or  are  not 
informed  about,  such  as  additional 
nutritional  benefits  associated  with  the 
lost  product,  there  may  be  additional 


costs  of  losing  that  product.  FDA  has  no 
mformation  on  how  readily  consumers 
will  accept  pasteurized  juice  in  the 
place  of  fresh  juice  nor  any  other 
information  that  could  be  used  to 
estimate  that  cost. 

iv  Glass  and  direct  food  additive 
HACCP  controls  FDA  has  not  attributed 
any  costs  for  control  of  glass  or  direct 
food  additives  even  though  these 
potential  hazards  are  among  those  that 
are  likely  to  be  relevant  for  juice.  There 
have  been  some  recalls  in  recent  years 
for  each  of  these  two  hazards.  However, 
glass  is  a  food  safety  hazard  that  is 
readily  recognized  by  consumers  who 
can  hold  producers  accountable  for  its 
presence  in  food.  Thus,  the  agency 
believes  that  processors  packing  juice  in 
glass  are  already  currently 
implementing  every  feasible  control  for 
this  potential  hazard  in  order  to  limit 
their  liability  and  to  provide  consumer 
protection.  Additionally,  although 
approximately  25  percent  of  the 
processing  plants  pack  juice  in  glass 
containers,  this  number  is  diminishing 
rapidly  for  economic  and  safety  reasons. 

Regarding  food  additives,  many  juice 
products  contain  food  or  color  additives 
for  the  purpose  of  coloring  or  extending 
product  shelf  life.  However,  the  agency 
believes  that  processors  using  direct 
food  additives  in  juice  are  already 
currently  implementing  sufficient 
controls  for  these  potential  hazards  as 
they  are  strictly  regulated  by  FDA. 


Ewi  though  prooMaors  may  need  to 
institute  soma  Mlditional  monitonng 
and  recordkeeping  for  these  hazards 
after  implementing  H.ACCP.  the  agency 
beUevesthat  the  additional  cost  will  be 
negligible.  Therefore,  there  is  zero 
marginal  cost  associated  with  {.ontrol  for 
dirw  t  food  tidditives.  and  there  is  zero 
■T',ary;,':a:  i  <  is:  iani^  zero  marginal 
:>t'i)efi''N    ,!SSi.K  iH'ed  'Witt;  HA(  t  .y* 
cori'n  ;s  fiir  glass 

\    .%,;.':,.'•;■' f 'V.'."   'I'ntrvls  Processors 
of  iUi(  »'    .s.:.^  .[i.Ti-rtpii  apple  )uice  will 
neeil  'I    .uip.t'r;  fi,'  i  ciiitrols  for  the 
natuia.  lu-x.ii.  pdiuiin   Fatulin  is  a 
natural  toxin  that  is  found  in  hippie  )uice 
made  from  moldy  apples  and  is  a  hazard 
that  is  more  likely  to  occur  in  imported 
apple  juice  products.  Processors  of  )uice 
using  imported  apple  juice  will  need  to 
implement  controls  by  testing  for  this 
toxin. 

FDA  has  estimated  the  number  of 
shipments  that  will  be  tested  for  [latulin 
by  working  backward  from  the  amount 
of  apple  juice  imported.  About  200 
million  gallons  of  apple  juice  are 
imported  into  the  United  States  by  7 
large  firms  (operating  23  plants) 
annually.  FDA  assumes  that  all  small 
firms  use  domestic  produce  only. 
Therefore,  there  are  no  costs  accruing  to 
small  firms  from  this  requirement. 

If  15  lb  of  produce  are  required  to 
make  1  gallon  of  juice,  then  large  firms 
use  3  billion  lb  of  foreign  apples 
imported  in  the  form  of  up*'  ;uice  (200 
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million  gal  x  15  lb/gal).  If  45,000  lb  of 
apples  (the  amount  carried  by  a  typical 
tractor  trailer)  constitute  1  shipment  of 
apples,  then  large  firms  use  66,667 
shipments  of  imported  apples  (3  billion 
lb  +  45,000  lb/shipment).  Thus,  this 
analysis  assumes  that  the  average 
number  of  imported  apple  shipments 
per  year  to  each  large  plant  (which  are 
the  likely  importers)  is  approximately 
2,900  (66,667  shipments  +  23  plants). 

The  agency  does  not  know  tne  current 
frequency  of  shipments  of  apples 
containing  patulin  at  violative  levels. 
However,  the  agency  assumes  that  the 
23  large  plants  will  randomly  sample  30 
shipments  per  year  at  a  cost  of  $150  per 
sample.  The  total  marginal  cost  of 
patulin  testing  is  approximately 
$104,000  (30  tests  x  $150/test  x  23 
firms).  Costs  per  plant  are  $4,500.  If  any 
lots  are  found  positive,  costs  will  be 
incurred  that  are  estimated  in  section 
VI.B.l.d.i  of  this  document. 

d.  Corrective  actions  (§  120.10). — i. 
Corrective  action  plan.  Most  processors 
will  have  a  corrective  action  plan  that 
specifies  the  appropriate  action  to  be 
taken  for  the  violation  of  each  critical 
limit.  If  a  processor  does  not  have  a 
corrective  action  plan  then  the 
processor  must  revalidate  the  HACCP 
plan  whenever  a  deviation  occurs. 

The  development  of  a  corrective 
action  plan  for  juice  products  is  less 
expensive  than  revalidation  after  each 
deviation  from  a  critical  limit.  FDA 
estimates  that  a  corrective  action  plan 


for  juice  products  can  be  developed  in 
4  hours  with  a  cost  per  plant  of 
approximately  $50  (about  4  hours  of 
management  time). 

Approximately  1.070  plants  will 
develop  corrective  action  plans  to 
comply  with  this  rule,  if  adopted. 
Therefore,  the  total  cost  of  1,070  plants 
at  $50  each  to  develop  corrective  action 
plans  is  approximately  $54,000. 

ii.  Corrective  actions.  The 
implementation  of  HACCP  requires  that 
corrective  actions  be  taken  when  critical 
limits  are  violated  although  deviations 
should  be  infrequent.  The  agency  is 
expecting  that  those  juice  plants  that 
pasteurize  will  establish  a  minimum  of 
two  CCP's:  One  for  pathogens  and  one 
for  pesticides.  Firms  may  already  have 
established  CCP's  for  metal  or  glass  for 
which  no  marginal  costs  or  benefits  are 
counted  in  this  analysis.  In  addition, 
processors  using  iitnported  apple  juice 
may  need  to  establish  a  CCP  for  patulin. 
Citrus  juice  producers  may  establish 
three  CCP's,  culling,  washing  and 
brushing,  and  pesticides.  This  analysis 
has  assumed  that  pathogens  wall  be 
controlled  by  pasteurization  for 
noncitrus  juices.  Pasteurizers  are 
designed  to  sense  the  temperature  at 
which  the  product  comes  out  of  the 
pasteurizer  and  automatically 
recirculate  the  product  if  it  has  not  been 
heated  sufficiently.  Therefore,  corrective 
actions  for  pasteurization  should  be  so 
rare  as  to  be  negligible  for  this  analysis. 
FDA  believe  that  virtually  all  citrus 


processors  are  currently  monitoring  the 
culling,  and  washing  and  brushing 
steps.  Based  on  data  from  FDA  pesticide 
sampling,  violations  of  critical  limits  for 
pesticide  should  also  be  rare. 

Some  plants  may  choose  to  have 
multiple  critical  limits  for  pesticides 
because  of  the  nature  of  the  hazard  they 
present  (i.e.,  chronic).  The  stringency  of 
the  corrective  action  could  vary  directly 
with  the  critical  limits.  For  example,  if 
the  first  (lowest)  critical  limit  were 
exceeded,  the  corrective  action  could  be 
to  investigate  the  problem.  A  violation 
of  a  higher  limit,  possibly  one  that  could 
present  an  acute  problem,  would  cause 
the  product  to  be  destroyed.  As  an 
upper-bound  estimate,  this  analysis  will 
assume  that:  (1)  Deviations  of  pesticide 
and  natural  toxin  critical  limits  occur 
once  per  month  in  each  plant  in  the  first 
year  and  once  per  quarter  in  subsequent 
years,  (2)  each  corrective  action  requires 
1  hour  of  labor  to  resolve,  and  (3)  the 
cost  of  reconditioning  is  $100  per 
corrective  action.  The  cost  per  plant  is 
highly  dependent  upon  the  number  of 
months  that  the  plant  is  in  operation. 

Assuming  that  seasonal  plants  operate 
4  months  per  year  and  all  other  plants 
operate  12  months  per  year.  Tables  31 
and  32  show  the  estimated  first  year  and 
subsequent  year  costs  of  corrective 
actions  per  plant  as  well  as  the 
distribution  of  costs  and  total  industry 
cost  for  the  corrective  actions  needed  to 
comply  with  this  rule,  if  adopted. 


Table  31  .—Cost  o^  First  Year  Corrective  Actions 


Produc- 
tion 

Monttis  of 
Operation 
per  Year 

No.  of  Devt- 

atioru  per 

Month 

No.  of  1  abor 
Hours  per 
Deviation 

Wage  ($^) 

Cost  of  Re- 
conditioning 
per  Deviation 

Cost  per 

Plant  First 

Year 

No.  of  Plants 

Totals 

Seasonal 
Year 

Round 
Totals 

4 
12 

1 

1 

1 
1 

$13 
$13 

$100 
$100 

$150 
S260 

645 

425 

1,070 

$97,000 

$111,000 
$208,000 

Table  32. — Cost  of  Subsequent  Year  Corrective  Actions 


Produc- 
tion 

Months  of 
Operation 
per  Year 

No.  of  Devi- 
ations per 
Year 

No.  of  Labor 
Hours  per 

Deviation 

Wage  (S/h) 

Cost  of  Re- 
conditioning 
per  Deviation 

Cost  per 

Plant  Sutjse- 

quenf  Year 

No.  of  Plants 

Totals 

Seasonal 
Year 

Round 
Totals 

4 
12 

.25 
.25 

1 
1 

$13 
$13 

$100 
$100 

$40 
$70 

645 

425 
1,070 

$26,000 

$30,000 
$56,000 

e.  Validation  and  verification 
(§  120.11).— i.  Verification.  HACCP 
coordinators  need  to  verify  at  least 
weekly  by  record  review  that  the 
HACOP  plan  is  being  followed,  and 


calibrate  process-monitoring 
instruments  weekly. 

If  record  review  for  verification 
requires  1  hour  per  operating  week  and 
the  calibration  of  instruments  used  for 


monitoring  critical  limits  requires  1 
hour  per  week,  then  the  verification  cost 
I>er  plant  per  production  cycle  is  given 
in  Table  33. 


242B2 


Federal  Register/ Vol.  63,  No.  84 /Friday,  May  1,  1998 /Prop 


I  AULt  33.— Cost  of  Verification 


Production 

Weeks  of  Oper- 
ation per  Year 

H  pef  Week  fof 
Vefification 

Wage  ($/h) 

Venfication 
Cost  per  Plant 

No  of  Plants 

Totals 

Seasonal 
Year  round 
Totals 

16 
52 

2 
2 

$13 
$13 

$420 
$1,350 

645 

425 

1,070 

$271,000 
$574,000 
$845,000 

ii.  Validation.  Processors  will  need  to 
validate  their  HACCP  plans  during  the 
first  year  after  implementation  and  at 
least  annually,  or  whenever  any  changes 
occur  that  could  affect  or  alter  the 
hazard  analysis,  or  HACCP  plan. 
Further,  if  the  prot.essor  does  not  have 
a  HACCP  plan  because  there  are  no 
hazards  that  are  reasonably  likely  to 
occur,  the  pro<;essor  must  reassess  their 
hazard  analysis  when  any  significant 
changes  occur.  Examples  of  things  that 
may  change  include:  (1)  Raw  material 
specifications  or  sources  of  raw 
materials.  (2)  product  formulation.  (3) 
processing  methods  or  systems.  (4) 
packaging.  (5)  finished  product 
distribution  systems,  or  (61  intended 
consuitiers  or  use  by  consumers.  The 
purpose  of  validation  is  to  determine 
that  the  HACCP  plan  is  adequate  to 
control  food-safety  hazards. 

Validation  is  intended  to  answer 
several  specific  questions.  These 
include:  (U  Have  all  hazards  been 
identified.  (21  have  the  most  appropriate 
control  measures  been  identified.  (3)  are 
the  critical  limits  appropriate.  (4)  does 
the  monitoring  measure  what  is  needed 
to  determine  that  the  critical  limits  are 
being  met,  (.Si  are  the  right  records  being 
collected  to  tell  whether  the  system  is 
working  properly.  (6)  are  the  right 
corrective  measures  being  taken  to 
ensure  that  any  defective  product  is 
controlled  properly,  and  (7)  are  the 
verification  procedures  adequate  to 
provide  assurance  that  the  plan  is  being 
followed?  If  the  processor  addresses 
each  of  these  several  questions  and  the 
response  to  each  is  positive,  then  the 
processor  can  say  that  his  plan  has  been 
validated  and  is  working. 

Each  processor's  operation  will  be 
unique  and  will  require  a  validation 
approach  adapted  to  the  specific 
operation.  Each  approach  may  need  to 
involve  multiple  activities  since  there  is 
no  one  measurement  or  indicator  to  use 


to  validate  the  hazard  analysis  and  the 
HACCP  plan.  There  are  several  factors 
that  have  been  considered  to  determine 
the  potential  costs  associated  with  these 
^activities. 

Validation  may  only  be  performed  by 
an  individual  who  has  received  training 
in  an  FDA-approved  course.  However, 
no  additional  costs  are  assigned  to  this 
requirement  because  the  same  training 
that  is  needed  to  perform  the  hazard 
analysis  and  prepare  the  HACCP  plan 
will  meet  this  need  and  is  estimated  in 
section  VI.B.2.f.g.i  of  this  document. 

No  one  type  of  validation  will  work 
for  all  processors  of  fruit  and  vegetable 
juices  for  all  types  of  hazards.  For 
example,  validation  that  a  pasteurizer  is 
attaining  the  desired  'kiU"  level  for  a 
particular  type  of  product  and  volume 
will  be  considerably  different  from 
validating  that  illegal  pesticide  residues 
are  not  present  in  the  product.  Three 
potential  types  of  validation  activities 
are:  (H  Reviewing  HACCP  documents 
and  scientific  literature.  (21  challenge 
studies,  and  (31  product  testing. 

The  trained  individual  may 
periodically  review  all  plant  HACCP 
documents,  including  the  HACCP  plan 
and  the  hazard  analysis,  to  fletermine  if 
they  are  consistent  with  scientific 
literature.  It  is  expected  that  industry 
trade  publications  will  serve  as  a  ready 
source  of  this  information.  Challenge 
studies,  such  as  for  pasteurizing  units, 
determine  the  limits  of  the  processing 
equipment  and  the  unique  parameters 
that  need  to  be  set  to  achieve  the  desired 
results.  However,  in  some  cases,  simply 
relying  on  manufacturers  specifications 
will  be  sufficient.  Finally,  it  is  expected 
that  at  least  some  end-product  testing 
will  take  place.  If.  for  example, 
processors  are  unsure  of  residue  levels 
because  of  pooled  raw  inputs,  they  will 
need  to  test  some  finished  product.  In 
addition,  some  processors  may  find  it 
useful  to  perform  periodic  microbial 
testing  of  wash  water  or  incoming  raw 


product.  However,  because  of  the 
sporadic  nature  of  many  of  the  hazards 
that  must  be  considered  in  these 
products,  testing  alone  may  not  be 
sufficient  validation. 

FDA  estimates  that  validation  is  likely 
to  take  place  twice  per  year  for  the  425 
plants  that  operate  year  round  and  once 
per  year  for  the  645  plants  that  operate 
seasonally.  Validation  of  the  SOP"s  and 
HACCP  plan  is  likely  to  require  hiring 
a  food  science  and  technology 
consultant  (presumably,  the  same 
person  hired  to  perform  other  HACCP-    " 
related  services)  for  the  approximately 
845  plants  that  are  small  businesses. 
The  costs  estimated  are  assumed  to 
cover  both  human  and  capital  costs  to 
accomplish  the  mix  of  likely  validation 
activities  (literature  review,  challenge 
testing,  and  product  or  water  testing). 
FDA  estimates  that  such  consultant 
services  cost  approximately  $1,000  per 
validation  in  the  first  year  (assuming 
that  consultant's  services  cost  $1,000 
per  day  and  that  the  validation  process 
takes  a  single  day  of  the  consultant's 
time).  The  agency  estimates  that  in 
subsequent  years  a  consultant  will  be 
able  to  validate  the  system  in  one-half 
of  a  day.  There  are  approximately  75 
large  firms  operating  225  plants  who  are 
likely  to  have  the  resources  available  to 
perform  the  validation  functions 
inhouse.  For  large  firms.  FDA  estimates 
that  validating  SOPs  and  HACCP  plans 
will  require  25  percent  of  the  level  of 
effort  taken  for  the  original  SOP  and 
HACCP  plan  development  ($600). 
Because  FDA  has  assumed  that  about  5 
percent  (50  plants)  of  all  juice  plants  in 
the  OEI  would  have  voluntarily 
implemented  HACCP  substantially  in 
the  form  required  by  this  regulation  by 
the  time  this  regulation  is  finalized, 
only  175  large  plants  are  affected. 
Tables  35  and  36  give  the  estimated  cost 
for  validation  in  the  first  and 
subsequent  years. 
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Tabi,?  34  - 

-COS'  Of   F: 

RS'  ^EAR  Validation 

Plant  Type 

CostdSOP 
Development 

Cost  of 
HACCP  Plar 

Devekxjrrient 

Ratio  ot 
Validatic^  '0 
Oeveiop'^ent 

Level  0* 
Etior 

Validation 
Cost  per 

'■■i-   -t 

.  a.K^a'  ons 

:■<•:••  •  -ar 

Ho.  of  Plants 
AHected 

Total 

Seasonal  small 

businesses 
'-'  ea'  'Ounc  small 

businesses 
Year  round  large 

businesses 
Total 

S260 

$2,100 

25 

$1,000 

$1,000 

$600 

1 
2 
2 

645 
250 
175 

$645,000 

$500,000 

$210,000 
$1,355,000 

Ab'.  c 


Cost  of  Subsequent  Year  Validation 


Plant  Type 

Cost  of  SOP 

Deveioo'^eri* 

Cost  of 
HACCP  Plan 

Develop '^'e"' 

Ratio  of 

/'aiioa'ic"  '0 

r-eveiOD'^-ent 

;  e.ei  of 

t'lort 

Validation 
Cost  per 

Pian> 

No.  of 

Validations 

rer  Year 

No.  of  Plants 
Affected 

Total 

Seasonal  small 

businesses 
Year  round  smah 

businesses 
Year  round  large 

businesses 
Total 

$260 

$2,100 

.13 

$500 
$500 
$300 

1 
2 
2 

645 
250 
175 

$323,000 

$250,000 

$105,000 
$678,000 

f.  HACCP  records  (§  120.12).— \. 
Monitoring  and  recordkeeping. 
Processors  will  need  to  monitor  CCP's 
and  keep  HACCP  system  records  of 
observations  at  the  CCP's.  Even  for  those 
plants  that  have  necessary  controls  in 

f)lace,  plants  without  HACCP  are  not 
ikely  to  be  doing  the  amount  of 
monitoring  and  recordkeeping  that 
HACCP  requires.  Therefore,  all 
processors  that  have  not  already 
implemented  HACCP  will  need  to 


increase  monitoring  and  recordkeeping 
activities. 

If  the  additional  monitoring  and 
recordkeeping  that  needs  to  be  done 
throughout  the  entire  plant  is  equivalent 
to  5  percent  of  one  worker's  time  (3 
minutes  per  hour  of  operation  per 
plant),  then  the  cost  is  dependent  on  the 
number  of  days  that  the  plant  is  in 
operation  and  the  number  of  hours  that 
it  operates  per  day. 


Assuining  seasonal  plants  operate  12 
hours  per  day  for  1 20  days  per  year  and 
year  round  plants  operate  24  hours  per 
day  for  360  days  per  year,  then  Table  36 
shows  the  annual  cost  of  additional 
monitoring  and  recordkeeping  per  plant. 
It  also  shows  the  distribution  of  per 
plant  costs  and  total  industry  costs  for 
the  additional  monitoring  and 
recordkeeping  needed  to  comply  with 
this  proposed  rule. 


Table  36.— Cost  of  Monitoring  and  Record  keeping 


Production 

Hours  of 

Operation 

per  Day 

Days  of 
Operation 
per  Year 

Wage  ($/h) 

Percent 

Additional 

Time 

Cost  per 

Plant  per 

Year 

1^.  of  Plants 

Totals 

Seasonal 
Year  round 
Totals 

12 
24 

120 
360 

$13 
$13 

5% 
5% 

S900 
$5,600 

645 

425 

1.070 

$581,000 
$2,380,000 
$2,961,000 

ii.  Record  maintenance.  The  records 
produced  for  this  regulation  will  need  to 


be  maintained  for  use  by  both  the 
processor  and  regulators. 

Assuining  record  maintenance 
requires  1  h  per  week  while  the  plant  is 


being  operated  then  the  annual  cost  of 
record  maintenance  per  plant  is 
described  in  Table  37. 


Table  37.— Cost  of  Record  Maintenance 


Production 

Weeks  of  Oper- 
ation per  Year 

Hours  per 
Week  Maintain-         Wage  (S/h) 
ing  Records 

Cost  per  Plant 

No.  of  Plants 

Totals 

Seasonal 
Totals 

16 
52 

1 
1 

$13 
$13 

$210 
$680 

645 

425 

1.070 

$135,000 
$289,000 
>124,000 
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111   nri    ;,.  sn  ; ,;^r  Records  produced 
for  this  regulation  will  need  to  be  stored 
for  use  by  both  the  processor  and 
regulators.  A  single  standard  office  file 
drawer  should  be  sufficient  to  store  the 
proposed  records  for  the  proposed 
duration.  If  for  storage  of  the  additional 
records  each  plant  needs  to  purchase 
one  standard  office  file  cabinet  at 
approximately  $150  each,  then  the  total 


cost  of  record  storage  for  the  1,070 
plants  is  approximately  $161,000. 

g.  Training  (§  120.131— i.  HACCP 
coordinator  training.  Processors  may 
need  to  employ  a  HACCP  coordinator  to 
carry  out  the  duties  specified  for  such 
a  person.  In  order  to  train  one  employee 
at  a  3-day  course  that  has  a  curriculum 
consistent  with  FDA's  standards,  a 
processor  will  need  to  pay  course 


tuition,  travel  and  lodging  (assuming 
that  there  is  not  a  course  in  the 
immediate  area),  and  replacement  of  the 
labor  that  the  employee  would  have 
provided  at  the  processing  plant  if  the 
employee  had  not  attended  the  course. 
Table  38  shows  the  estimated  costs  for 
each  of  these  items  and  the  estimated 
total  cost  per  plant  for  training  a  HACCP 
coordinator. 


Table  38.-Cost  of  HACCP  Coordinator  Training 


Tuition 


$500 


Travel  and  Lodging 


$500 


Foregone  LalXK  Hours 


24 


Wage  ($/h) 


$13 


Total  Cost  per  Plant 


$1,300 


FDA  estimates  that  if  each  of  the 
1.070  processing  plants  that  are  not 
currently  estimated  to  have  HACCP 
have  a  single  employee  trained  by  a 
course  that  is  acceptable  to  the  agency, 
then  the  total  industry  cost  is 
$1,391,000  million. 

ii.  Employee  training  in  HACCP.  Each 
processor  will  need  to  train  employees 
in  their  HACCP-related  activities  and 
may  need  to  provide  training  for  some 
employees  to  enable  them  to  read  and 
write  English. 


Each  processor  will  need  to  train 
some  of  their  employees  as  to  how  to 
perform  their  HACCP-related  activities. 
From  the  OEI  and  the  American 
Business  Listing  data.  FDA  has 
information  on  the  distribution  of 
employment  for  juice  plants  in  the  OEI. 
FDA  has  assumed  that  all  of  the  220 
very  small  orange  and  apple  juice 
processors  employ  three  people  on 
average.  FDA  has  also  assumed  that  the 
50  plants  that  have  implemented 


HACCP  are  the  50  plants  with  the 
largest  number  of  employees.  This 
analysis  assumes  that  each  plant  must 
train  5  employees  or  10  percent  of  their 
em_ployees  in  HACCP-related 
responsibilities,  whichever  is  greater. 
Table  39  describes  the  cost  of  training 
each  employee  for  8  hours  annually, 
total  employment  in  the  affected  plants 
and  the  total  cost  of  this  level  of 
training. 
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h.  Imports  and  foreign  processors 
(§  120  141— i.  Importers.  Information 
from  the  U.S.  Customs  Service  indicates 
that  approximately  120  importers 
import  juice  into  the  United  States.  The 
import  provisions  of  the  HACCP 
propoaal  will,  in  practice,  cause 
importers  to  implement  written 
procedures  to  ensure  that  the  juice  is 
produced  under  HACCP  or  equivalent 
safeguards  The  importer  may  keep  file 
copies  of  the  foreign  proceMor's  HACCP 
plan,  written  guarantees  that  the 
product  was  produced  in  accordance 
with  the  HACCP  plan,  or  certificates  of 
insp>ection  from  foreign  Governments. 
The  importer  may  also  have  to  inspect 
the  foreign  plant  or  test  the  impprted 
product  Written  records  of  all  HACCP 
actions  must  be  maintained  by  the 
importer.  Some  combination  of  records 
from  the  foreign  processor  and 
safeguards  provided  by  the  importer 
will  become  necessary  to  meet  the 
requirements  of  this  proposed  rule.  The 
agency  estimates  that  the  cost  of  these 
activities  will  be  $10,000  per  importer 
in  early  years,  decreasing  as 
memorandum  of  understandings  with 
exporting  countries  are  established. 

ii.  Foreign  juice  processors  The 
agency  does  not  have  any  direct 


mformation  on  the  number  of  foreign 
juice  plants  that  export  to  the  United 
States.  However,  approximately  75 
percent  of  U.S.  juice  consumption  is 
supplied  by  900  plants  in  the  OEl. 
Approximately  25  percent  of  U.S.  juice 
consumption  is  supplied  by  foreign 
firms  This  analysis  assumes  that  the 
ratio  of  the  number  of  domestic  plants 
in  the  OEI  to  domestic  production  is 
equivalent  to  the  ratio  of  the  number  of 
foreign  exporters  to  foreign  juice 
imports.  The  result  of  this  assumption  is 
an  estimate  of  300  foreign  plants 
exporting  to  the  United  States  that  will 
need  HACCP.  FDA  requests  mformation 
from  foreign  governments  and  importers 
on  the  number  of  exporting  juice  plants 
in  their  respective  countries. 

Using  this  estimate  for  the  number  of 
juice  exporting  plants,  if  the  cost  per 
plant  for  initiating  HACCP  is  same  as  for 
a  large  U.S.  plant  which  is  already 
pasteurizing  juice  (since  all  juice 
exported  to  the  United  States  is 
pasteurized),  then  the  first  year  cost  per 
foreign  juice  exporter  is  approximately 
$26,000.  and  the  cost  in  subsequent 
years  is  $22,000  Therefore  the  total  cost 
in  the  first  year  for  300  foreign 
processors  is  approximately  $8  million 


and  approximately  S7  million  in 
subsequent  years. 

Table  45  in  the  Initial  Regulatory 
Flexibility  Analysis,  which  follows, 
shows  typical  costs  for  a  larye  plant 
which  has  not  already  mpicn. >•:■»• : 
HACCP  The  agency  assu.iu-  u;  v  'tiese 
costs  are  representative  of  li  rfiir  plants 
exporting  to  the  Uir»»'<i  Statf-s    I  he 
largest  point  of  urn  f-n  i,  ,!.  i;   t.'.s 
estimation  relates  t    "..<■    "^'    f 
employee  training    I  h^  i\tr..k;e 
domestic  juice  plai,'  a  !   <  •.  "niploys  500 
or  more  people  has  apffr  x!;;)hu  U  h  {>'■ 
employees.  This  anaU  s.s  iss  in.t-s  '!..i; 
10  percent  of  thesf-  •  ::  ;>ii,\i>t^s  ui  ,  ne»'d 
to  be  trained  ir   "iA;  '  F  -ti  )^ 
If  training  cost ^  S    >    ;••  :  >':n; 
the  cost  of  emf:    vt-*-  t. •::!;:. ^  aloju-  ;::  d 
large  plant  is  S^i.iou  .s^  ;iu'  ;iian!s 
employ  more  than  3,0()<   Hniplf  \ff  s   f  .r 
such  a  plant  the  cost  oi  H!::pin\t»f 
training  would  be  $30.uuu    I  hn  a)i«r   v 
request  comment  on  the  cos*  to  f(ire;k;ii 
processors. 

Table  40  lists  types  of  juice  pxpirtHil 
to  the  Unilt^ii  ^?att'^  and  thf*  \  ar!(.uis 
countries  {jruduciug  ttif  ■  wii  ►■    Fh.is  is 
not  a  complete  list  of  c    un'ru's 
exporting  juice  to  the  United  states,  nor 
is  it  a  comprehensive  list  of  jim  e 
products. 


Table  40.— Sources  of  imported  Juice 


Apple  Juice 

Grape  Juice 

Citrus  Juice 

Prune  Juce 

Pneappie  Juice 

vege;ar><e  juice 

Argantma 

Argentina 

Argentina 

Australia 

Australia 

Austria 

Austria 

Austna 

Belgium-Luxembourg 

BelgiunvLuxembourg 

BelgiunvLux  emtXHjrg 

Behza 

Brazil 

Belgium-Luxemtxxjrg 

Brazil 

BrazI 

Canwla 

Canada 

Canada 

Canada 

Canada 

Ct)rie 

CtMle 

DenmarV 

Dominican  Reput>tK: 

■^ 

Franca 

Franca 

Frarx^ 
Honduras 

France 

Honduras 

Hungary 

Israel 

Israel 

Israel 

Israel 

itaty 

Italy 

Jamaica 
Japan 

LeewardAWincJward 
Islands 

* 

Japan 

MexKO 

Mexioo 

Mexico 

NMharlands 

New  Zealand 

P'^iijooines 

Germany 

Qagnany 

Germany 
South  Korea 

Gennany 

StrvgaptKO 

Spam 

Switzerland 

Swtlzertanc 

• 

TaiAa- 

T'-ailanc 

Taiwan 

Turkey 

Yugoslavia 
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Table  40  is  provided  to  give 
information  about  the  scope  of  countries 
and  products  covered  by  these  rules. 
The  agency  believes  that  a  high  estimate 
of  the  number  of  firms  exporting  juice 
to  the  United  States  is  300  Ret  iush  "he 
quality  of  the  juice  must  \»-  :i  a,  itis:  ed 
during  transport,  all  juice  exported  to 
the  United  States  is  currently  processed 
in  such  a  way  so  as  to  appropriately 


address  potential  pathogens.  However, 
the  agency  has  no  information  to  suggest 
that  any  foreign  juice  processors  have 
implemented  HACCP  in  their 
operations. 

C.  Summary  of  Costs  for  Labeling  and 
HACCP  Rules 

The  total  quantified  costs  are 
approximately  $26  million  in  the  first 


year  and  $15  million  in  all  subsequent 
years.  There  will  be  a  substantial  impact 
on  those  processors  who  are  producing 
minimally  processed  juice  in  that  some 
will  stop  making  the  product,  some  will 
implement  HACCP,  and  some  will  label. 
Table  41  summarizes  costs  of  the  rules 
by  provision. 


Ta 


ait  4 


F  f-s'  YEA-  A\:  Recurring  Cost  Per  Activity 


Activity 

First  Year  Costs 

Recurring  Costs 

Lat)eling  Costs 

$4,387,000 

Develop  SOP's 

S174.000 

Sanitation  SOP  s 

$160,000 

Monitoring  anc  3CK:u"e'^'.'^5  'or  SOP'S 

$218,000 

$218,000 

Hazard  analysis  anc  haCCp  plan 

$1,070,000 

Pesticide  controls 

5281,000 

$281,000 

Pathogen  controls 

52,350,000 

$850,000 

Natural  toxin  controls 

$104,000 

104.000 

Correctrve  action  pian 

$54,000 

Corrective  acTions 

$208,000 

$56,000 

Venfication 

$845,000 

5845.000 

Validatior 

$1,355,000 

$678,000 

HACCP  nooi'onnq  ^r^^  'e-;ordh.eep.r^g 

$2,961,000 

$2,961,000 

Record  maintenance 

$424,000 

$424,000 

Record  storage 

$161,000 

HACCP  coordinator  trainir>g 

$1,391,000 

Employee  training                                                                                                             i' 

5841,000 

$841,000 

Importers 

1 .200.000 

600,000 

Foreign  pritcessofs 

8,000.000 

7,000,000 

Totals 

$26,184,000 

$14,858,000 

\  II    Su^lIT1a^^  of  Bpnefits  and  Costs 

FDA  has  examined  the  costs  and 
benefits  of  the  proposed  rules  as 
required  under  Executive  Order  12866. 
FDA  finds  that  the  costs  and  benefits  of 
these  rules  have  different  values  in 
subsequent  years  such  that,  to  compare 
them  properly,  they  must  be  discounted 
to  the  present  year  (the  point  at  which 
a  decision  must  be  made).  The 
quantified  benefits  (discounted  annually 
at  7  percent)  are  expected  to  range  from 
$3  billion  to  $  4  billion  and  the 
quantified  costs  (discounted  annually  at 
7  percent)  are  expected  to  be  $240 
million 

V'lII.  Initial  Regulalorv  Flexibility 
Analysis 

FDA  has  examined  the  impact  of  the 
two  proposed  rules  as  required  by  the 
RFA  (5  use.  601-612).  If  a  rule  has  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  RFA 


requires  agencies  to  analyze  options  that 
would  minimize  the  economic  impact  of 
that  rule  on  small  entities.  The  agency 
acknowledges  that  these  proposed  rules 
are  likely  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

A.  Objectives 

The  RFA  requires  a  succinct 
statement  of  the  purpose  and  objectives 
of  any  rule  that  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

The  warning  label  proposal  responds 
to  the  need  to  alert  consumers  to  the 
potential  risk  of  foodbome  illness  fix)m 
consumption  of  juice  products  not 
pasteurized  or  otherwise  processed  to 
destroy  pathogens  that  may  be  present. 
FDA  is  proposing  to  require  warning 
labels  on  such  juice  products  to  inform 
consumers  of  the  potential  hazard  of 
pathogens  in  such  products;  such 
labelinc  will  not  be  required  for  juice 


that  is  processed  to  achieve  a  5-log 
reduction.  Once  HACCP  is 
implemented,  the  warning  labeling  will 
no  longer  be  required  for  those  products 
covered  by  the  HACCP  rule.  The 
HACCP  rule  is  being  proposed  to  ensure 
that  juice  manufacturers  control  all 
physical,  chemical,  and  microbial 
hazards  in  their  products. 

B.  Definition  of  Small  Business  and 
Number  of  Small  Businesses  Affected 

The  RFA  requires  a  statement  of  the 
definition  of  small  business  used  in  the 
analysis  and  a  description  of  the 
number  of  small  entities  affected. 

Table  42  shows  the  definition  of  small 
business  for  each  type  of  establishment 
affected  and  a  description  of  the  number 
of  small  entities  affected  by  each  of  the 
rules.  The  agency  has  accepted  the 
Small  Business  Administration  (SBA) 
definitions  of  small  business  for  this 
analysis. 


Table  42.— Apprcxjmate  Number  of  Small  Pla.nts  Covered  by  These  Rules 


TvDe  0'  EsiaDMsn^'ien; 

Stanoarc   ndust'v 
Classification  Cooes 

SBA  Definino"--  o'  Srriall  by 
Caiegory 

Percentage  of 

Category 

Defined  as 

SmaNbySBA 

No.olSmaa 

csiaoasiNiMiiu 

Covered  by 

HACCP  Rule 

No  of  Smal 
Establishments 
Covered  by  La- 
beling Rule 

Juice  manufacturers  in  the 
OEI 

2033.  2037 

Less  than  500  employees 

75% 

675 

20 
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Table  42.— Approximate  Number  of  Small  Plants  Covered  by  These  Rules— Continued 


Type  o<  Establishment 

Standard  Industry 
ClassificatKX)  Codes 

SBA  Definition  of  Small  by 
Category 

Percentage  of 

Category 

Defined  as 

Small  by  SBA 

Nkj  of  Small 
Establishments 

Covered  by 
HACCP  Rule 

Ho.  of  Small 
Establishments 
Covered  by  La- 
beling Rule 

RoadsKle-type  apple  )uice 
makers 

Roadstde-type  orange  juice 
makers 

Grocery  stores  and  super- 
markets processing  at 
the  point  of  sale 

Grocery  stores  and  super- 
markets 

Totals 

2033.2037 
2033.2037 

5411 

5411 

Less  than  500  employees 
Less  than  500  employees 
Less  than  520,000,000  per  yr. 

Less  than  S20.000.000  per  yr. 

100% 

100% 

85% 

85% 

160 
60 

895 

1.600 

300 

1,100 

1,450 
4.470 

C.  Description  of  the  Impact  on  Small 
Entities 

1.  Costs  to  Small  Entities 

Because  there  is  a  broad  distribution 
of  products  covered,  firm  types,  current 
processing  practices  and  sizes,  it  would 
be  misleading  to  report  average  per  firm 
costs.  However,  some  idea  of  the  costs 
can  be  gained  from  the  following 
examples.  The  impacts  that  the  costs 
will  have  on  a  firm  will  vary  depending 
on  the  total  revenue  derived  from  juice 


by  a  firm  and  the  profit  (return  on  sales) 
associated  with  juice  production.  Data 
on  food  manufacturing  firms  indicates 
that  75  percent  of  firms  have  return  on 
sales  of  less  than  5  percent. 

The  first  example  (Table  43)  is  of  a 
small  apple  cider  plant  that  is  now 
producing  nonheat-treated  juice,  buying 
commingled  fruit,  and  has  not 
developed  or  implemented  sanitation 
SOP'S.  This  plant  will  need  to  buy  a 
pasteurizer  (or  find  and  validate  a 
different  process  that  achieves  a  5-log 


reduction)  and  do  some  pesticide 
testing.  The  next  example  (Table  44)  is 
a  small  plant  that  is  producing 
pasteurized  orange  juice  year  round 
with  fruit  from  a  known  source,  and  that 
has  already  developed  and  implemented 
sanitation  SOP's  (except  that  records 
have  not  been  kept  on  SOP's).  These 
two  plants  can  be  compared  to  a  very' 
large  apple  juice  plant  (Table  45)  that 
imports  some  apples  and  therefore  must 
test  for  patulin.  and  has  not  developed 
or  implemented  sanitation  SOP's. 


Table  43.— Costs  for  Illustrative  Small  Apple  Cider  Processor 


Type  ot  Cost 


Develop  SOP's 

Sanitation  SOP's 

Monitoring  and  documenting  of  SOP's 

Haizard  analysis  and  HACCP  plan 

Pesticide  testing  controls 

Pathogen  controls 

Corrective  action  plan 

Corrective  actions 

Verification 

Validation 

HACCP  monitoring  and  recordkeeping 

Record  maintenance 

Record  storage 

Training  of  coordinator 

Employee  training 

Totals 


Cost  In  First  Year 

Cost  in  Subsequent 
Years 

S260 

S600 

$100 

$100 

$1,000 

$1,500 

$1,500 

$18,200 

$7,900 

$50 

$150 

$40 

$420 

$420 

$1,000 

$500 

S900 

$900 

$210 

$210 

$150 

$1,300 

$300 

S300 

$26,000 

$11,900 

TABLE  44.— Cost  for  Illustrative  Small  Orange  Juice  Processor 


Type  of  Cost 


Monitonng  and  documenting  of  SOP's  year  round 

Hazard  analysis  and  HACCP  plan 

Pesticide  controls 

Corrective  action  plan 

Corrective  actions 

Venfication 

Validation 

HACCP  monitoring  and  recordkeeping 

Record  maintenance 

Record  storage 

Training  of  coordinator 

Employee  training 


Cost  in  First  Year 

Cost  in  Subsequent 
Years 

$340 

$340 

$1,000 

$60 

$60 

$50 

$260 

$70 

$1,350 

$1,350 

$2,000 

$1,000 

$5,600 

$5,600 

$680 

$680 

$150 

$1,300 

I               $300 

S300 
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Table  44. — Cost  for  Illustrative  Small  Orange  juice  Processor — Continuea 


Type  o!  Cos" 

Cost  In  First  Year 

Cost  in  Subsequent 
Years 

Totals 

$13,100 

$9,400 

Table  4« 


)STs  for  Illustrative  Very  Large  Apple  Juice  Processor 


Type  of  Cost 

Cost  in  First  Year 

Cost  in  Sut>sequent 
Years 

Develop  SOP's 
Sanitation  SOP's 

Monilonng  and  aocur^enting  of  SOP'S 

Hazard  analysis  and  HACCP  plan 

Natural  toxm  control 

Corrective  aaion  plan 

Cofrecirve  actions 

Venfication 

Validation 

HACCP  monitonng  and  reco'cJ^eeo'ng 

Record  maintenance 

Recorc  sTorage 

Training  o1  cocainato' 

Employee  training 

Totals 

S260 
$500 

$340 

$1,000 

S4,500 

S50 

S260 
$1,350 
$1,200 
$5,600 

$680 

$150 

$1,300 

$8,300 

$26,000 

$340 

$4,500 

$70 

$1,350 

$1,200 

$5,600 

$680 

$8,300 
$22,000 

compliance  with  this  rule.  Table  46 
describes  the  professional  skills 
required  for  compliance  with  the 
various  activities  required  by  this  rule. 


2.  Professional  Skills  Required  for 
Compliance 

The  RFA  requires  a  description  of  the 
professional  skills  required  for 

Table  46.— Professional  Skills  Required  for  CoMPLiAf«4CE 


Required  Activity 

Section  of  Proposal 

Professional  Skills  Required  for  Compliance 

Developing  l,'^-recu  sre  program  SOP'S 

§120.6 

Managers  familiar  with  incoming  materials  and  plant 
sanitation 

Implementing  sanitation  controls  with  corrections  of  devi- 

§120.6 

Production  workers  who  are  able  to  maintain  the  sanita- 

ations from  prerequisite  program  SOP's 

tion  controls  as  descnbed  ip  the  sanitation  SOP's  and 
supervisors  or  managers  who  can  determine  what 

» 

corrective  actions  are  necessary  for  deviations  from 
SOP'S 
Production  workers  who  are  appropnately  trained  to 

Monitonng  and  documenting  of  prerequisite  program 

§  120.6 

SOP'S 

monitor  and  keep  records  on  observations  arid  meas- 
urements for  prerequisite  program  SOP's 

Developing  hazard  analysis  and  HACCP  plan 

§§120.7  and  120.8 

Supervisors  or  managers  who  fulfill  the  role  of  HACCP 
coofdinatof  as  well  as  microbiologists,  chemists,  and 
attorneys 

Implementing  pesticide  controls 

§§120.7  and  120.8 

Production  wort<ers  who  are  appropnately  trained  to 
carry  out  tests,  to  monitor,  and  to  keep  records  on  ob- 
servatkxis  and  measurements  at  critical  control  points 

Implementing  pattiogen  controls 

§§120.7  and  120.8 

Productkw  worlcers  who  are  appropnately  trained  to 
monitor  and  keep  records  on  observations  and  meas- 
urements at  cntica!  control  points          ' 

Taking  corrective  actions 

§120.10 

Production  workers  who  are  trained  to  take  corrective 
atibons  descrit>ed  in  corrective  action  plans  and  su- 
pervisors or  managers  who  can  Determine  what  cor- 

- 

rective  aaions  are  necessary  tor  0eviatK)ns  from  criti- 
cal limits 

Verification 

§120.11 

Supervisors  or  managers  who  fulfill  the  role  of  HACCP 
coordinator 

Validation 

§120.11 

Food  scientists  or  food  technologists  who  can  perform  a 
saentrfic  review  of  the  process 

Monitoring  anc^  ■•ecordkeeping 

§120.12 

Productkxi  workers  who  are  appropnately  trained  to 
monitor  ar>d  keep  records  on  observatnns  and  meas- 
urements at  critkay  control  points 

Recora  mainienance 

§120.12 

Clencal  or  production  workers 

HACCP  coordinator  training 

§120.13 

.Supervisors  or  managers  who  fulfill  the  role  of  HACCP 
coordinator 

HACCP  employee  training 

§120.13 

Clerical  and  productkxi  workers 

24290 


FpHeral  Rpt-istpr / Vol    63,  No.  84/Friday.  May  1.  1998 /Proposed  Rule- 


TABLfc  46.— PROf  ESSiONAL  SKILLS  HEQuiREO  FOR  COMPLIANCE— Continued 


R«quired  Actrvrty 


Imports 


Section  of  Proposal 


§120.14 


Professional  Skills  Required  tor  Compliance 


Clerical  workers  as  well  as  supervisors  or  managers 
who  luMill  the  role  o1  HACCP  coordinator 


3.  Recordkeeping  requirements 

The  RFA  requires  a  description  of  the 
recordkeeping  requirements  of  the 
proposed  rule.  Table  47  shows  the 


provisions  for  which  records  need  to  be 
made  and  kept  by  small  businesses,  the 
number  of  small  businesses  affected,  the 
annual  frequency  that  the  records  need 
to  be  made,  the  amount  of  time  needed 


for  making  each  record,  and  the  total 
number  of  hours  for  each  provision  in 
the  first  year  and  then  in  subsequent 
years. 


Table  47.— Small  Business  Recordkeeping  Requirements 


Provision 

No.  of  Small 
Entities  Keep- 
ing Records 

Annual 
Frequency 

Hours  per  Record 
Small  Entity 

Total  Hours, 
First  Year 

Total  Hours, 

Subsequent 

Years 

120.6  Monitoring  and  recordkeeping  ot  SOP'S 

670 
225 

16 
52 

.5 

5.400 
5.900 

5,400 
5,900 

120  7  and  8  Hazard  analysis  and  HACCP  plan 

895 

1 

80 

71.600 

0 

3.100 

21,400 

26,000 

120.8  Pesticide  controls  t)y  supplier  certificate 
120.11  Verification 

676 
670 
250 

227 

16 
52 

.02 
2 

3,100 

21,400 
26,000 

120.11  Validation 

670 

1 

8  (first  yr) 

5,400 

2.700 

250 

2 

4  (subsequent  yr) 

4,000 

2,000 

120.12  HACCP  records 

670 

1,440 

.05 

48,200 

48.200 

250 

8,640 

108,000 

108,000 

120.12  Record  maintenance 

670 

16 

1 

10,700 

10,700 

250 

52 

13,000 

13,000 

Totals 

323,000 

246,000 

D.  Minimizing  the  Burden  on  Small 
Entities 

The  RFA  requires  an  evaluation  of 
any  regulatory  overlaps  and  regulatory 
alternatives  that  would  minimize  the 
costs  to  small  entities. 

There  are  two  alternatives  that  the 
agency  has  considered  to  provide 
regulatory  relief  for  small  entities.  First, 
FDA  considered  and  is  proposing  the 
option  of  exempting  some  small  entities 
from  the  requirements  of  these  rules. 
Second,  FDA  considered  and  is 
proposing  the  option  of  lengthening  the 
compliance  period  for  small  entities. 

1.  Exempt  Small  Entities 

One  alternative  for  alleviating  the 
burden  for  small  entities  would  be  to 
exempt  them  from  the  provisions  of 
these  rules.  FDA  is  proposing  to  exempt 
retailers  who.  for  the  purposes  of  this 
rule,  the  agency  has  tentatively  decided 
will  include  very  small  businesses  that 
make  juice  on  their  premises  and  whose 
total  sales  of  juice  and  juice  products  do 
not  exceed  40,000  gallons  per  year  and 
who  sell  directly  to  consumers  or 
directly  to  consumers  and  other 
retailers. 

Revenue  from  sales  of  40,000  gallons 
of  nonheat  treated  juice  may  be 
approximately  $160,000  with  annual 
profits  ranging  from  $1,600  to  $16,000 
per  year  (1  percent  to  10  percent).  This 


exemption  covers  most  of  the  very  small 
businesses,  although  less  than  15 
percent  of  the  volume  of  unpasteurized 
juice.  However,  packaged  products  sold 
by  these  types  of  retailers  are  covered 
under  the  labeling  rule.  FDA  requests 
comments  en  this  exemption. 

2.  Extend  Compliance  Period 

FDA  has  also  proposed  a  tiered, 
extended  compliance  period  giving  the 
smallest  firms  the  most  time  to  comply 
with  the  HACCP  rule,  if  such  rule  is 
adopted.  The  proposed  labeling  rule, 
however,  requires  either  label  changes 
on  the  product  or  labeling  60  days  after 
publication  of  the  final  rule.  It  is 
proposed  that  small  businesses  be 
allowed  to  use  signs  and  placards  for  an 
extended  period  before  changing  the 
labels  on  their  products.  Small  and  very 
small  firms  that  produce  packaged 
juices  may  continue  to  use  signs  and 
placards  to  display  the  warning  instead 
of  placing  the  warning  on  the  label  of 
the  product  until  January  1,  2001.  On 
that  date  all  firms  producing  packaged 
juice  that  is  not  processed  with  a  5-log 
reduction  must  display  the  warning  on 
the  product  label.  A  longer  compliance 
period  allows  firms  to  finance  large 
fixed  costs  out  of  retained  earnings.  For 
a  regulation  of  general  applicability 
across  a  sector  of  the  economy,  it  is 
difficult  for  firms  obtain  loans  to  finance 


regulatory  costs,  partially  because  no 
increases  in  profits  are  expected  that 
could  be  used  to  repay  the  loan.  This 
may  be  particularly  troublesome  for 
small  firms  that  must  finance  the  costs 
of  HACCP  controls.  FDA  is  unable  to 
quantify  the  cost  savings  of  the 
extended  compliance  period  although 
one  effect  of  the  cost  savings  will  be  to 
reduce  small  firm  failure. 

E.  Summary 

FDA  has  examined  the  impact  of 
these  proposed  rules  on  small 
businesses  in  accordance  with  the  RFA. 
This  analysis,  together  with  the  rest  of 
the  preamble  and  the  Preliminary 
Regulatory  Impact  Analysis,  constitutes 
the  preliminary  RFA.  FDA  has 
determined  that  these  rules  are  likely  to 
have  a  significant  impact  on  a 
siib'^tantial  number  of  small  entities. 
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Ensure  the  Safety  of  Juice  and  juice 
Products. 
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Introduction 

This  appendix  details  the  calculation  of  economic  losses  lo  consumers  trorr,  dese:,  prt  reactive 
arthntis  (ReA)  as  a  result  of  a  foodbome  Salmonella  infection  The  agenc\  '^equesis  v.jmments  on 
ail  aspects  of  this  appendix,  especially  the  link  between  ReA  and  Salmontua  miections  and  any 
variation  in  that  link  with  the  different  Salmonella  species 


This  study  has  relied  primarilv  on  the  work  of  Thomson,  et  al  to  describe  Re  X  .n  •ern-.s  of  attack 
rate,  severity  and  duration  This  study  was  chosen  because  it  represents  the  nv.  >:  'c.c:''  primary 
research  into  this  issue  The  studv  is  of  post-.Sa/mont'//t;-infection  Re.A  ir  a  roin:  n-.^uuc  c.^-hort 
concurrently  exposed  to  the  same  microorganism  Because  the  stud\  is  specitu  ic-  a  ^^j.^v.-nrlh 
outbreak,  any  variation  related  to  Re.A  resulting  from  infections  of  other  pathogens  :^  en".:;nc-pcd. 
Because  the  study  is  based  on  epidemiological  follow-up  of  an  outbreak  of  foodborne  :  sne.s^ 


rather  than  reviews  of  clinical  reports  and  medical  records  its  results  are  uel.  suited  u 
to  epidemiological  data  on  cases  of  Salmonella  related  to  juice  consumption 


lying 


I.  Description  of  Foodborne  Relationship 

React!\e  arthntis  commonly  occurs  in  young  men  and  women  (and  sometime.^  vn:;d'cr,  ■   KeA 
refers  to  pain,  siifftiess,  redness  or  swelling  in  a  joint  resulting  from  a  pre\!.^us  i  itecta;,   .,^uaiiv 
involving  the  digestive  or  gemto-unnary  systems  such  as  Salmonella  }t'rsin.u._  yh.gtUij  d.:,c 
chlamydia  infections  (Ref  http    text  arthntis  ca.iypes.  reactis e  html) 

n.  Description  of  ReA 

Stiffness  and  pain  are  often  worse  m  the  morning  Anhntis  most  often  ocairs  in  the  joints  of  the 
lower  limbs  (knees,  ankles,  toes),  but  the  upper  limbs  can  also  be  involved   F*rohieni<  mav  ^e  'n 
the  joints  only  or  involve  other  body  systems  such  as  the  eves,  skin,  or  tendons  i  *vvas;.'na:  v 
there  is  heel  pain  where  the  Achilles  tendon  attaches  to  the  bone,  or  underneat,"  :nt-  t.^o^  wncn: 
the  tendons  supporting  the  arch  of  the  foot  attach  to  the  heel   Sometimes  mere  ;s  na.K  pam 
resulting  from  involvement  of  the  sacroiliac  joints 


Women  may  develop  cervicitis  (inntation  of  the  cervix")  but  there  ma\  be  no  svm.ptom'^  In  '^en 
urethntis  (discharge  from  the  urethra,  dif^cult  or  painful  unnation)  ma\  Je\eiop   Pajntii:  ,  - 
painless  skin  ulcers  may  appear  in  the  mouth,  or  on  the  penis,  or  vagina  The.se  features  are  s.r'iilar 
to  those  in  Reiter's  syndrome  Problems  with  the  eyes  mav  result  m  mild  or  severe  sMripn^r;s 
including  pain  or  sensitivity  to  sunlight.  Sometimes  these  problems  occur  manv  months  pnor  to 
the  onset  of  joint  problems 


Sometimes  the  disease  is  self-limiting,  meaning  it  goes  awav  with  no  remaining  problems  (Other 
people  have  recurrent  attacks  Most  people  manage  well  with  treatment  Ongoing  loint  prc^em^ 
may  resuh  in  stiff  joints  and  weak  muscles  and  it  of^en  becomes  difficult  to  falK  straighten  tne 
joints 


Treatments 
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1.  Medication 

Short-term  antibiotics  (usually  tetracycline)  are  sometimes  used  to  trea^  the  ;n:tia-  ntect^  r   \  n- 
stcroidal  anti-inflammatory  drugs  (NSAIDs).  most  commonly  Voltaren   •.  di^    tena.  >  or  Indo^id 
(indomethacin).  are  used  to  treat  joint  problems  Intra-articular  steiuid   r  ecti   ns  var,  help  the  pan 
and  swelling  in  single  joints  Occasionally,  stronger  medications  such  a^  Rheur-.atrexl A! 
(methotrexate)  are  used 

Eye  problems  should  be  managed  jointly  by  a  rheumatologist  a  v:  a,     ;  htnain  >    gs-  s  tL->f 
specialist)  Treatment  for  eye  problems  is  usually  steroid  drops  but  ora       rt.    sten  ic^  are 
sometimes  needed  in  more  severe  cases 

2  Heat/cold 

3  Exercise 

4  Protecting  Joints 

Protecting  joints  means  using  joints  in  ways  that  avoid  excess  '^  e  harLal  stress  fr   m  dai!\  task^ 

There  are  three  main  techniques  for  protecting  joints 

Pacing  alternating  heavy  or  repeated  tasks  with  easy  task  ^    r  hrcaK^ 

Joint  Position  using  joints  in  the  best  way  to  avoid  extra  stress   I-^  r  exam;  e  using  larger 

stronger  joints  to  carry  loads,  such  as  a  shoulder  bag  instead  of  a  haivd  ncid  purse  and  a\0!dir;g 

keeping  the  same  position  for  a  long  time 

Helpful  Devices  such  as  canes,  luggage  carts,  grocery  carts,  speci  al  char^  ct:    can  help 

perform  daily  tasks  Small  appliances  such  as  microwaves,  food  pr  ve-^s  r^  and  ^read  maxers  car 

be  useful  m  the  kitchen  Grab  bars  and  shower  seats  are  important  pre  ev  ts  r  agair  s-  tais 

5.  Weight  Control 


Lifestyle 

Along  with  the  physical  symptoms  of  RA,  many  people    x; 

depression  (Ref  http //text  arthritis  ca/types/reactive  htraJ) 


rc-e!!r: 


d'  help'essnesN  and 


1  i  i    r>  1 1  cm  v>i  c  lists 


The  incidence  of  ReA  following  Salmonella  infection  is  of\en  rep(  ru  i  t    he  ar    ut  !-2% 
Thomson  et  al  found  an  incidence  of  6  6%  (27/41 1)  *  This  is  consistent  v-tn  sudie-.    r    the: 
epidemics  where  a  dysenteric  population  forms  the  inception  cohor'    I  he  greater  irLide-i.e 
reflects  the  methodology  of  surveying  an  entire  dysenteric  population. 

Of  those  persons  with  Salmonella  infections  2  2%  (33%  ot  :r  e  t.  ta  tnat  de>  eloped  ReA 
expenenced  pain  that  resolved  completely  within  4  months    \r.  tner  2  ^''^  o  i  ^ ''°  o  c  t  tne  total  that 
developed  ReA)  expenenced  flares  and  remissions  of  pa:;    a  :r  periods  m  Aelir.ess  m  between 
Another  1%  (15%  of  the  total  that  developed  H  c  A  i  expener.  t%:  v.  axmg  ariC  waning  ot  s\  rrptoni 


Percentages  have  been  recalculated  based  on  the  actual  nur'N"    •  rH"-^on^    ontacied  m  !he  ^  -ear  follow-up 
survey  (411)  instead  of  the  number  of  persons  which  onema  :     ■v.x-ifa.cc.  lojtc  k'astroer  terms   423>. 
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with  no  periods  of  wellness  Finally,  1%  (1 5%  of  the  total  that  dex'eloped  ReA)  experienced 

vhronic  unremitting  pain. 

I\  .  Duration 

f^r  those  persons  .sho  exper  enced  pam  that  resolsed  completely  within  4  months,  22%  (2/9)  were 

as'-.-mptoniatic  within  '^  da\s   t^°  c  \  o  ^^  >  were  avvrrrotor-natic  within  28  days,  1 1%  (1/9)  were 
as\  mptomatic  withm  1  Z  <  davs   If  s\mptoms  resoixeJ  three  ^uarer^  of 'he  way  through  each  of 


une-^e  periods  ( ,  e 


dass  2-   aa\s   and  S^"'' da\s -espe* 


•re-  :r  L  .\e.ghted  average  duration 


for  this  group  is  about  Z."^  da>s 


fVisons  m  tne  other  categories  were  still  expenenuing  s\niptorro  ^  \eajs  after  the  onset  of  the 
gastivMntestmai  liincsN    I  he  auration  of  ReA  m  s,.^n  patients  ;s  ■  c,h.en  to  be  for  the  rest  of  their 
h\es  Thomson  et  a!  tound  that  tne  mean  age  ot'  o^nse:  of  ReA  \sas  -rot  statistically  different  from 
'he  mean  age  of  the  infected  population   Informiatior.  rr^'m^  t  DC  inaicates  that  in  1996  the  average 
age  of  persons  contracting  salmonellosis  is  2~  I  sing  an  average  !ife  span  of  77  years,  the  average 
person  developing  long  term  ReA  toilowmg  a  <j:m-  'h  ./a  nfe^uon  will  expenence  symptoms  for 
50  years  1,1 8,2 5u  days;. 

\  .  Functional  Status  Codes  and  Disutility 


In  order  to  quantify  the  disuti'itv  that  individuals  expenence  from  developing  ReA,  the  reduction 
in  mobihtN  and  phvsicai  and  Noaai  actioitv  must  l^e  vcaiec  This  study  uses  one  type  of  scaling  of 
these  effects  k)nowing  the  w^tk  of  Bush  et  al    Indisijuais  who  become  ill  expenence  different 
!e\eis  of  timctiona!  status  ;n  term^  ot'mobiiitN.  ahhit\  to  do  other  phssical  activity,  and  ability  to 
engage  m  social  actiMiieb.  tunwiional  status  disutility  lepiesenis  a  J  egjee  of  departure  from 
pertect  run^tionality. 

According  to  Thomson  et  al.  "Two  thirds  [18  out  of  the  27  that  developed  ReA]  continued  to 
have  subjective  complaints,  mostly  of  minor  significance.  However,  symptoms  were  severe 

enough  to  force  a  change  in  work  for  4  patients  H  "^^  a  "  j\-^^  other  third  showed  signs  and 

-  .-.  -  monih  penod  with  no  late  exacerbations. 


symptoms  ..o  active  mtiamatio 


esoo  t\.  \s : 


(  ourse  of  Disease 

Percent  of  Total  ReA  Patients 

Resolved  Pam  withm.  4  XUmtn- 

33% 

Flares  and  Remissions  vMth  Periv 

^cs  of  Wellness 

37% 

U'axmt;  and  ^^'anlnk:  \Mth  X.-'  Fe 

nods  of 

15% 

Uellness 

ChronK  Ifnremittina  Pain 

15% 

For  the  two  categories  of  patients  where  there  is  no  indication  of  change  in  the  course  of  the 
illness  during  its  duration  s regardless  whether  the  duration  is  1  month  or  50  years)  the  functional 
status  code  of  L  ^^  ^  is  assigned   These  patients  experience  no  change  in  mobility  but  suffer  a 
reduction  m  physical  and  social  acticii} 
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For  the  two  remaining  categories  of  patients  where  there  is  an  indication  ot  ch.ance  i-  the  course 
of  the  illness  a  combination  of  the  fianctional  status  codes  L41,  L42  and  L43  is  a^.sA:nevi   Fm  the 
15%  of  ReA  patients  which  never  experience  penods  of  wellness,  codes  I  4]  an.i  1  iZ  \u>;c 
assigned  in  equal  portions  ((L41  x  5)  +  (L42  X  5)).  For  the  37%  of  Re  \  p.itie:,--  A!.;.n  Jo 
experience  penods  of  wellness,  codes  L41,  L42  and  L43  were  assuiica  in  cqudi  pvitions 
(a41  X  33)  +  (L42  X  33)  +  (L43  X  34)) 


^  un.  !•••!,   >f,»r  i)-~ 

N  ! . .  t .  i  1 1 !  \ 

Phvsu.il 

Social  \cti\it\ 

I  evel  of 

Level 

Activity 

Disulilitv 

L35 

Drove  car  &  used 

Walked  with 

Limited  in  work. 

.398U 

transportation 

physical 

school,  or 

without  help 

limitations 

housework 

L41 

Drove  car  &  used 

Walked  without 

Did  work. 

.3145 

transportation 

physical 

school,  or 

without  help 

limitations 

housework,  but 
other  actr.'ev 
limited 

L42* 

Drove  car  &  used 

Walked  without 

Did  work. 

2567 

transportation 

physical 

school,  or 

without  help 

limitations 

housework,  and 
Other  activities 

L43* 

Drove  car  &  used 

Walked  without 

Did  work. 

.0000 

transportation 

physical 

school,  or 

without  help 

limitations 

housework,  and 

."•'•er  a:ti\it!eN 

*  Code  42  is  used  whenever  the  ihdOuU),  pa>Mi.(ii  dcUvU)  diiu  m.i^!.i:  a^'i-itx  ^  'ndiUon>  a; 
a  person  is  expenencing  a  symptom  Code  L43  is  used  whenever  t:.e  Hijouit),  physical  at 
and  social  activity  conditions  apply  and  a  person  is  expenencing  no  symptoms. 


:\\\\ 


Con  '  ^t    ^*  hivi-.i  -t' 

Vv(.  ♦■[)!    :.|'    I  .,!;,i   He  \ 

Functional  Status 

Patients 

Disutility 

Resolved  Pain  within  4  Months 

33% 

.3980 

Flares  and  Remissions  with 

37% 

.1885 

Penods  of  Wellness 

Waxing  and  Waning  with  No 

15% 

.2856 

Penods  of  Wellness 

Chronic  Unrenuttirm  Pair 

;  .,■  ^ 

\'T    S\  ni|>tiin)  Tr   >J>!crii  dide  .iiiii  ni*.utilit\ 


Additionally,  in  order  to  quantify  the  disutility  that  individuals  c\f  e   eiue       n    teeuf  mc  ReA, 
the  pain  and  suffering  must  be  scaled.  Again,  this  study  uses  the  Scaiuu  v :  liicsc  ctkv*>  n\  Bush  et 
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a!  Indi\'iduah  who  become  iH  experience  di.sutilitv  due  to  the  symptoms  of  illness. 

The  characteristic  pain  svmpioms  oi'anhritis  cai^  he  aes^nrej  a^  paii:,  >:i:lness,  numbness,  or 
discomton  of  tieck.  hands,  teet.  arms,  leg^.  ankles,  or  se\c' a!  joints  together.  This  description 
corresponds  to  the  Bush  et  al  S\rnptorn  ProDiem  Comi^iex  ^oae  ot'  :  '^^   I  ^erefbre,  the  level  of 
symiitvnr.-reiated  disutiiifv  assigned  to  each  catego-pv  r-f  patients  for  each  day  they  experience 
syn'ptoms  is  '"'^^44   \-or  the  ^^°  -  ot'Re.-\  patients  vshich  n.'  exrerience  periods  of  wellness,  this 
'e\el  ofdisutiiits  is  assigned  un  iUiK  tuo  thud>  v!  the  oote  t\-  d"  ave'dtt-  daily  disutility  of  .0227. 

\  II.  lotal  Disutility  per  Day  per  (  ase 


(  ourse  of 

Percent  of 

Functional 

Symptom 

Total 

Duration 

1  otal  l>ivuliht\ 

Disease 

Total  ReA 

Status 

Problem 

Dailv 

in  Davs 

[XT  (  a>>e  1  Hi 

Patients 

Di.sutilitv 
per  Day 

C  omplex 
Disutility 
per  Da\ 

Disutiht) 

Ouatity 
.Adiuvled  I  iff 
Days  Lost) 

ReSi"'i\  ed 

33% 

.3980 

0344 

.4324 

25 

11 

Pain  \Mthin 

4  Months 

Flares  and 

37% 

i8h5 

.0227 

.2112 

18,250 

3,854 

Remissions 

v^  it; : 

Periiods  of 

W  eiiness 

Waxm-t;  and 

15% 

.2856 

.0344 

.3200 

18,250 

5,840 

Waning 

vsitn  .No 

Periods  of 

W'erines^ 

Chronic 

15% 

.3980 

.0344 

.4324 

18,250 

7,891 

I  nremittm-ki 

Pam 

Ueitihied 

.2582 

.0280 

.2862 

5,223 

.A'v'erage  of 

I  ong-Term 

Cases 

\  III.  Medical  Cost  Estimate 


Direct  information  on  the  direct  medical  cost  ('cost  of  medical  treatment  and  patient  ^a-e)  per  case 
of  ReA  IS  not  available  Medical  costs  for  Re.A  are  calculated  based  on  the  as.sumpt;.  n  mat 
medical  costs  per  case  of  Re.A.  are  equivalent  to  the  medical  costs  per  case  of  the  a^e^aee  case  of 
all  types  of  arthritis  Information  indicates  that  m  1992  the  totai  cost  m  lerm.>^  ot  airect  ntecical 
costs  and  lost  wages  of  all  types  of  anhntis  was  about  $65  billion  doliars  Ul  ihis  toiaj  I- 


.  '-t     c    vs  a  > 
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due  to  direct  inedicdl  costs  diid  70"/o  was  due  to  lost  wages  (Ref 

www.nih  gov/niams/news/lappin  htm  National  Institute  of  Arthritis  and  Musculoskeletal  and  Skin 

Diseases  "Arthritis  What  We  Know  Today,"  Debra  R  Lappin,  Esq  ,  May  30,  1997)  According  to 

the  National  Health  Interview  Survey,  an  estimated  40  million  Americans  have  arthritis 

Approximately  6  million  people  are  self-diagnosed  (that  is,  they  beheM-  •:  a*  :!.l  .  :  i.c  drthritis, 

but  have  not  sought  medical  attention  for  it ) 

(Ref  http //www  arthritis  org/offices/al/aboutydemecoinfo  shtml) 

Based  on  this  information,  the  total  direct  medical  cost  for  all  types  of  arthritis  is  iprr  ximatetv 
$16  billion  per  year  ($64  8  billion  x  24%)  Therefore  the  average  direct  medical  co^I  pe-  ^:v\rn^^ 
sufferer  is  approximately  $400  per  year  ($16  billion  -  40  million)  This  medical  coq  -^•  nuitc 
used  for  long  term  ReA  cases  Discounted  at  7%  annually  the  totai  lueJua.  ^    Nt  t   ;  ar.  a  t  akie 
case  of  ReA  lasting  50  years  is  estimated  to  be  $5,860  The  medical  cost  for  a  short  term  .d>c  of 
ReA  lasting  25  days  on  average  is  estimated  at  $100 
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L\.  Total  \  alue  of  Losses  per  Case 

To  determine  the  total  value  of  losses  per  case  associated  with  ReA  it  is  nece'^^a".  to  add  the 
utihtv  losses  per  case  to  the  medicaJ  costs  per  case  To  do  this  •:  is  necesNarv  lo  monetize  the 
value  of  the  utihtv  losses  FDA  \aJues  a  QuaJitv  Adjusted  Lite  i)a\  a!  S'-^ju. 


Course  of 

Percent  of 

Total 

Value  of  Ltilir> 

Medical  ( csts 

Total  \  alue      , 

Disease 

Total  ReA 

Disutility  per 

Losses  per  Case 

per  (  a.«ie 

of  1.0 sse?*  per 

Patients 

Casein 

(Discounted  at 

(Discounted  at 

(  avf 

Quality 

7%) 

■%i 

Adjusted  Life 

(QALD  -  S630) 

Davs  Lost) 

' 

Resolved 

•>    --  A 

10  8 

S6.800 

$100 

$6,900 

Pain  within 

4  Months 

Flares  and 

->   /       0 

3,854  4 

$:"!  1.5O0 

S^/^'JO 

s    ;400 

Remissions 

with 

Periods  of 

- 

Wellness 

Waxing  and 

l^^'o 

5.840  0 

$].''''8,':,h:h^ 

$5,900 

$1,083,900 

Waning 

with  No 

Periods  of 

Wellness 

Chronic 

1^% 

^  S9]  1 

$1.4n6,700 

$5,900 

$1,462,500 

Unremitting 

Pam 

Weighted 

5,223  2 

$962, DOC' 

$«  000 

$967,900 

Average  of 

Long-Term 

Cases 

Printed  Reference 


Thomson,  Glen  T  D  ,  Debra  A  DeRubeis,  Matthew  A  Hodge.  Cecilia  Raianavagam  R.  rer 
Inman   1995  "Post-Sa/mo«^//i3  Reactive  .Arthntis  Late  Clirucal  Sequelae  m  a  Posnt  Soar.e 
Cohort.   American  Journal  o/Medicme  98  (January)   13-21 


}   ilMi 


Fpdpral   K,    !st->r/Vo!    63,  No.  84/Friday.  May  1.   1 998  /  Proposed  Rules 


.ippenJtx 

Prrfinunar\  Investi^atum  into  the  Morbidity  and  Mortality  Associated 
Hith  ihf  i  Onsumption  oj  f  ruit  and  \  e^etable  Juices 


Prepared  by  Rich.r  *  'A'''';jm>  Thonias  Wi!cox,  f^ab^aieh  1  imK>.  Dcbra  Sircct,  (lark 
Nardinelli,  Patrick  McCarthy,  Cif>  ^^-c  'avKNi-n,   Muui's  1    Hendricks,  and  Misa  hlhot. 
Cristina  Ford  McLaughlin,  Judy  Lee,  Eric  h  ir  s   r     !    rr  -  >  i^nen  and  Man  Sk-ndcr 
supplied  key  data.   Wesley  Long,  Lcc  \:::ic  LkK-..;,   Kc;;  fak  l  and  Ki«n  1  oreni/cn 
commented  on  vanous  drafts. 

[April  20,  1998.  Note.  This  dociarncn!  a;in  prcp^ircvi  w.  :,hc  >pnn^  .uid  Summer  ot  b^^*"'  in 
support  of  the  Preliminary  Regulatory  Impat*   \nais   ;    and  the  initial  Rci>;uiatv>r% 
Flexibility  Analysis  of  the  Pr  -p^    ca  Kales  to  i  r  -  urr  the  Naloi%  ot  .luicc  and  Jukc 
Products.   Since  the  comj'iCiiui.  ul  Ll;c  \\r\A\  vcriion  ut  thi^  dtKument,  M)A  hds 
accumulated  more  mtormation,  refmed  its  assumrt;   r.s  aK  ut  the  relationships  between 
reported  and  actual  numbers  of  illnesses,  ai .  c  ;  n  ated  're  distribution  ot  illnesses  by 
severity.  The  new  information  and  method-  atv  a^-d  .n  the  regulatv)r\  impact  anahsis.  but 
not  in  this  document,  which  has  not  been  charutd    hkc  rail  1  ^'^^ '  ] 


October  31,  1997 
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Executive  Summary 

Recent  outbreaks  of  illnesseb  associated  with  juices  ha'^e  aeiiionsirdieG  inc  ;->  lentially 
serious  human  health  hazards  posed  bv  fruit  and  vegetable  iuices     -^s  a  component  of  the 
cost-bcnetlt  anaJvsis  tor  both  the  HACC'P  and  Labehnk;  ailes  associated  with  fruit  and 
■.  Ckzetable  luices  the  Center  io:  Vood  Safets  and  Apphed  Nutrition's  working  group  was 
a>ked  to  investigate  the  morbidit\  and  monaiit\  assr-ciated  'a:;.'"  the  consumption  of  juices 
and  luice  drinks    The  standard  procedure  tor  estimating  ruimar  neaith  '-^enefits  is  to  (1) 
estimate  the  baseline  numbers  ot  illnesses  and  death  associated  ^-.wf:  a  technology  or 
compound  to  be  controlled,  iZi  estimate  the  iikel%  reddctu-ns  w.  ih^'se  r.::c>Nev  and  deaths 
associated  with  \anous  proposed  control  options,  and  i  ,^  •  e-^t:ma*c  tne  'values  associated 
."vith  the  reduced  illnesses  and  deaths    The  repon  estimatcN  '^^e  p<i,: ^meters  associated  with 
tne  tlrst  step  --  the  numbers  of  ulnesses  and  deaths  ,;ke.\  \  ■  ^e  associated  with  the 
consumptum  of  luice  products 

This  pie!immar"\  investigation  included  a  description  of  mice  productN  tn-.  estimated  levels 
of  consuniptu:^n  o\  iuices,  a  discussuin  cd' production  meihcds   ar  explanation  of  how 
hazards  nia\-  r^e  ditrodui.:ed  \v.iC'  tne  produwt.  a  discussion  of  the  evidence  on  illness  from 
consummL;  iuices.  a  des.nption  of  the  human  health  e'Vects  caused  by  selected  microbial 
pathcgen.s  and  a  discussion  of  the  pr\Mcal  ard  .  hemicai  hazards  associated  with  juices. 

.Aiiierivans  consumed  appioximatei)  2  T^  biilKdi  gallons  of  the  major  fruit  and  vegetable 
luices  in  ]f>^5,  or  37  billion  ser\ings    Orange  and  apple  juice  accounted  for  over  80 
percent  of  juice  cidisuniption     liie  ^cnsumptsor    d   uice  drinks  amounted  to  2  billion 
gallons,  or  32  billion  servings     !  lie  .s  irkiPig  go  up  eNtdidiied  annual  consumption  of  non- 
heat-treated  luice  to  be  ^h  mfiion  gallons  oi  ouo  million  servings. 


The  vcorking  group  toiund  that  contamination  o>l  jui^e  products  maj.  occur  at  any  point 
between  the  orchard  and  the  table,  but  most  hkelv  occurs  during  the  growing  and 
nar\estint;  otdhe  raw  produvt     The  use  of  dropped  trud   the  proximity  of  livestock  or 
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wild  animals,  contaminated  ground  water,  and  contammated  humans  are  possible  causes  of 
contaminated  fmit. 

From  1993  through  1996,  the  Centers  for  Disease  Control  and  Prevention  outbreak  data 
and  U  S  Food  and  Drug  Administration  recall  data  show  that  juices  accounted  for  447 
laboratory-confirmed  cases  of  illness  associated  with  microbial  pamogen^     I  he  ca^c^  by 
pathogen  included  62  Salmonella  spp  ,  86  E.  coli  0157  H7,  85  B.  cereus,  191  C 
pan'um,  and  23  illnesses  caused  by  an  unknown  pathogen    The  associated  juice  products 
were  apple  juice  or  cider  (277  cases)  and  orange  juice  (170  cases)    The  annual  average  of 
1 12  cases  included  annual  averages  of  16  Salmonella,  22  E.  coli  01 57  }  P    r-;  C 
parvum,  21  B.  cereus,  and  6  cases  with  unknown  pathogens. 

There  is  wide  agreement  that  the  laboratory-confirmed  cases  fi-om  outbreaks  and  recalls 
understate  the  actual  number  of  juice-related  cases,  but  no  consensus  exists  on  the  size  of 
the  understatement    We  estimated  the  total  number  of  juice-related  illnesses  by 
multiplying  the  average  number  of  laboratory-confirmed  cases  by  factors  that  account  for 
under-reporting  We  based  the  multipliers  on  the  relationships  between  annual  outbreak 
cases  in  1983-1987  and  two  widely  cited  estimates  of  the  number  of  foodbome  illnesses 
(Bennett  et  al   1987,  Todd  1989)    However,  these  estimates  contain  considerable 
uncertainty 


for  Salmonella,  the  two  multipliers  were  307  and  474,  which  implied  that  the  16  annual 
laboratory-confirmed  cases  might  have  been  accompanying  by  an  estimated  4,900  or  7,600 
total  juice-related  cases    For  E.  coli  01 57  H7,  the  two  multipliers  were  100  (the  default 
multiplier)  and  195,  which  implied  that  the  22  annual  laboratory-confirmed  cases  may  have 
been  accompanied  by  2,200  or  4,300  total  juice-related  cases    For  C.  parvum,  we 
multiplied  48  annual  laboratory-confirmed  cases  by  100  (the  defauh)  to  get  an  estimated 
4,800  total  juice-related  cases    For  B  cereus  the  two  multipliers  were  96  and  1,615,  so 
that  21  annual  laboratory-confirmed  cases  implied  2,000  or  33,900  total  juice-related 
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cases    Fo'-  the  unknown  pathogen  we  multiplied  6  annua!  laboratory-confirmed  cases  by 


100  for  an  t:st;maied  '^"'    tola;  juice-reiaiew  cast-: 


Am.nit:  repv^ncd  La^e.^  -  ^  mt'  lm;  paihogeiii,  E.  coli  0157   \i~,  has  led  to  the  most  severe 
human  nca::h  ^.  n>cujenLcv    n^  idint:  henu  h'iv.  uremic  syndrome  and  death    The  most 
severe  rcp^  ned  un^c-ielatf  i  ^  i.nv  nciia  cj>es  hd  .e  led  to  hospitalization    Cases  of  C 
par\um  .-md  /-    '^ercu^  naxc  .auNCJ  LiaNi^ointc^tmal  and  other  symptoms,  but  have  not 
'"eviuircu  hosp:ial!7atuu:     I  he  Ne\cn!\  c^  .:.i\:^f^K'r\cZ  . a -es  is  uncertain,  in  this  preliminary 
invcs'iiidtn  :;  vu:  a>^,.-nL\^  --.t'  'ha:  :nc  Nc\en-\     !\.n:eported  juice-bome  illnesses  was 
similar  to  the  sev  eni>  o!  ali  loodbcrne  iilne>st'N    For  all  foodbome  pathogens,  the  average 
severity  of  illnesses  associated  with  E.  coli  0157:  H7  is  greatest,  followed  by  the  illnesses 
associated  \\  th  Sainion,  u.i    I      dbome  C  f>..4r\uni  ind  B.  cereus  both  lead  to  milder 
symptoms. 


The  other  h a/ards   -  mostly  ph\  si^^al  and  vhemical  —  that  have  been  found  in  juices  have 
leen  sporadic  ana  d-ssui^aied  vMih  tev'.et  cases  than  the  microbial  pathogens. 


Illnesses  and  deaths  in  four  recent  outbreaks  associated  with  juice  products  have 
demonstrated  that  juices  can  present  serious  human  health  hazards.  The  principal  purpose 
of  this  preliminary  investigation  is  to  separate  what  we  know  from  what  we  do  not  know 
about  the  hazards  associated  with  juices    We  will  use  what  we  know  to  make  some 
preliminary  inferences  about  what  we  do  not  know    These  inferences  are  not  i'  h-  led  to 
be  the  final  word  on  the  morbidity  and  mortality  associated  with  the  consumption  of  fruit 
and  vegetable  juices    On  the  contrary,  the  study  of  the  hazards  associated  with  jfuices  is 
ongoing  and  will  change  as  we  accumulate  new  data  and  other  information 

Most  hazard  assessments  are  performed  for  a  single  hazard,  such  as  a  pesticide  or  a 
specific  microbial  pathogen    The  hazard  assessed  may  even  be  limited  to  a  single  food  or 
product  This  study  of  the  hazards  associated  with  juices  will  concentrate  on  microbial 
pathogens  in  fruit  and  vegetable  juices,  but  will  also  include  physical  and  chemical  hazards. 
The  organization  of  the  report  is  as  follows 

I  Description  of  the  Product 

II  Consumption 

III  Description  of  the  Production  Methods  What  Can  Go  Right 

IV  Potential  Introduction  of  Hazards  into  Juice  Products  What  Can  Go  Wrong 

V  The  Level  of  Contamination  and  the  Probability  of  Illness  Evidence  that  Something 
Has  Gone  Wrong 

VI  Human  Health  Effects 

VII  Not  Heat-Treatable  Hazards 

VIII  Summary 


The  most  important  health  hazards  recently  associated  with  juices  have  been  microbial 
pathogens,  the  framework  for  this  investigation  will  therefore  be  based  on  microbiological 
hazards  The  framework  will  be  modified  as  necessary  to  account  for  other  types  of 
hazards,  including  chemical  and  physical  hazards 
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I.  Description  of  the  Product 

Tile  pr(^lluct^  encompassed  hs^  this  -nvestigation  mciuae  luices.  j::nK-   ,\::1  :  ectars  made 
from  boV.  truit  !e  g  ,  l^ernes  ^uiribernes,  and  curranisj,  sione  fruit  (e.g.,  prune,  apricot), 

r 

citnas  fruit,  pome  rru!i  (eg,  apple,  pear  i,  mixed  tmn.  frji*  >eed  or  pit  (e.g.,  coconut), 
tii!pK:al  friiit  (eg.  gua-v  a  mango !.  Mne  triJit  (e  g    grape),  anx  .nner  fruit,  beans-peas- 
crrn  t'ruits-used-as-\egetables  ie  g  ,  lomaiOj,  !eat'and  stem  . eeetan:es  ^e.g,.,  ^ac:')),  root 
and  tuber  vegetables  le  g    carrot)  and  mixed  vegetable^    The  . ar:.'..N  r^roducts  are  sold 
m  ^:ans  and  paper,  piastic.  or  glass  containers     Prodij^jts  are  etne:  Nnelf-stable,  frozen,  or 
relhgeiated. 


II.  Consumption 

We  estimated  the  annual  Cimsumption  t^f  all  frui:  and  vegetable  -....es  and  juice  drinks.  We 
based  the  estimates  on  several  sources,  the  table  below  shows  :ne  souri.es  >u  Jala  and  how 
we  used  them 


1  Source  ot^data 

Descnption 

Uses 

F^utnam  and  .\lehouse 

' '   S   Depanment  oi 

Total  luice  consumption. 

(100-, 

Agriculture  disappear an^e 

part  ■.  ■:  .d.i..oi.ation  of 

data 

cor.sjn  i^ion  of  non-heat- 
trealeo  '.^range  juice 

U.  S   Department  of 

Con'Jumer  sup-e\"  data 

Ferv,en!:;es  ol  juice 

Agriculture  i  1^'^^  i 

consampf.on   conc.:mption 

Continuing  Surxfx  of  }<H>ii 

ofmi.es  Dv  diliereni  age 

Intakes  of  Individuals, 

groups  corrohnratinn  of 

/y<s'y-/yy/ 

• 

Cisappeararxe  esun.ates  of 
Ci'nsumption 

Nielsen  SCANTRACK 

Results  from  supermajke* 

f  act  or    t  total  juice 

sales  bv  bar  codes 

consumptoui  awwiH.nted  for 
bv  non-h.eai~trcd'ed  orange 

'u  ce   iower-Dound 

24306 
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U  S  Apple  Association 
(1997a,  1997b) 


Survey  of  apple  cider 
processors 


estimated  consumption  of 
non-heat-treated  apple  iviice 
and  cider 

Consumption  of  non-heat- 
treated  apple  juice  and  cider 


We  used  the  disappearance  data  in  preference  to  other  sources,  which  we  used  mainly  for 
information  not  contained  in  the  disappearance  data    Annual  juice  consumption  can  be 
measured  and  reported  in  gallons,  liters,  or  servings,  and  can  be  characterized  as  per 
person,  per  juice  dnnker,  or  total    Although  the  data  available  and  the  question  to  be 
answered  determined  how  we  characterized  various  aspects  of  juice  consumption,  we  used 
total  servings  as  the  pnncipal  measure  of  annual  exposure 

We  expected  the  distinction  between  heat-treated  and  non-heat-treated  juices  to  matter 
more  than  any  other  for  the  morbidity  and  mortality  associated  with  juices    We  therefore 
estimated  both  total  juice  consumption  and  the  consumption  of  non-heat-treated  juices 

A  TOTAL  CONSUMPTION  OF  FRUIT  AND  VEGETABLE  JUICES 

The  Economic  Research  Service  of  the  U.  S  Department  of  Agriculture  (Putnam  and 
Alehouse  1 997)  estimates  annual  food  consumption  as  the  residual  in  the  food  supply  and 
food  use  balance  sheet    Total  available  food  supply  is  the  sum  of  production,  beginning 
inventories,  and  imports    The  measurable  uses  of  food  commodities  include  exports, 
industrial  uses,  seed  and  feed,  and  closing  (or  end-of-year)  inventones    The  difference 
between  available  supply  and  measurable  uses  is  called  food  disappearance. 


The  use  of  food  disappearance  to  estimate  human  food  consumption  has  some 
shortcomings    The  assumption  that  people  consume  all  non-measured  food  commodities 
is  wrong,  because  much  food  is  wasted  or  fed  to  pets  and  other  animals    Moreover,  the 
estimated  measurable  uses  of  food  commodities  may  miss  some  non-food  uses    Food 
disappearance  should  therefore  be  regarded  as  an  upper  bound  on  the  consumption  of 
most  foods    For  juices,  however,  the  difference  between  the  upper  bound  represented  by 
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disappearance  and  the  true  level  of  consumption  is  probablv  small  because  luices  do  not 
have  non-food  uses    In  this  investigation,  we  used  the  disappearance  data  as  ine  pr.ri.,>pal 
estimate  of  annual  consumption  of  fruit  and  vegetable  luices  and  annkv 

The  consum.ption  (or  disappearance)  per  person  of  the  major  fpj;t  -uicev  •;  single  >i:c!itjiti 
equivalent   orange,  grapefruit,  lemon,  lime,  apple,  grape,  pineappie  prane)  was  8  7 
gallons  in  1^95  (Putnam  and  Alehouse  1997)    The  disappearance  data  ao  not  contain 
separate  estimates  for  berrw  pear,  plum,  apncot,  coconut,  ana  tropical  tn.ii  ;o:.es,  but  the 
consumption  of  these  juices  is  likelv  to  be  quite  small    \  egetable  '..;ce  (n-iain;%  tomato  and 
tomato-based  mixed  juices)  consumpUon  was  0  3  gallons  per  person,  tor  iota.  :uice 
consumption  of  9  0  gallons  or  34  1  liters  (9  0  gallons  ■  3  "S"^  hters  per  g^io::;  i^c:  person 
per  vear   Total  annual  consumption  of  luice  products  (based  on  a  p;~puiation  of  260 
million)  was  therefore  2  3  billion  gallons  (260  million  ■  '^-^  'j  gal... 'as),  or  8.9  billion  liters 
(see  table  1  .t    in  addition  to  juices,  .\mencans  consumed  ~  "^  g.ulon.^  per  peison  of  fruit 
drmks  (including  tlavored  non-carbonated  drinks,  cocktails,  and  ades),  for  a  total  juice 
dnnk  consum.ption  of  2  biH'.on  gallons  or  "  "  billion  iiter^ 

The  great  \anetv  of  juice.s  and  juice  products  consumod  :r\a\  c:,f'  tne  miislcading 
impression  that  .American  mice  consumption  is  extremei\  var'c :     X^  table  1  shows, 
orange  juiLt-  consumption  --  "^^  4,^  gallons  per  person  ;n  l'^'-'^  ■--  accounted  for  60  percent 
o!  all  luice  consumed    .-Xmencans  consumed  1  "■^^  gajon>  .  i'  app-e   ^;.e  pei  person  ~  20 
percent  ot  all  juice  consumed     The  Ctintinumg  Sur\e\  oi  F-.-vh"  Iritaxes  by  Individuals 
ga\e  a  similar  picture  of  juice  consumption    In  the  sur\ev  iVt  1989-1991,  orange  juice 
accounted  u-i  ^'^  percent  and  apple  juice  tor  1  ~  percent  of  a!'  eatirik:  occasions  for  juices. 
Southgate.  Johnson,  dnd  Fen\Mck  (  ]'^^'i^\  estimated  orange  'i.ue  •,■  '^e  '^^  percent  and 
apple  luice  to  be  !■>  percent  of  total  juice  consumptiv-n    O'cingt:  sec  apple  juices  therefore 
account  for  the  greater  part  of  total  luice  consumpticm. 


Juice  and  luice  dnnk  consumption  can  be  put  in  perspective  r\  c>'mpar;.s."n  with  the 
consumption  of  other  beverages    In  1995,  the  a\-erage  -Xmencim  ..■■ns.oneo  2-  J  caJlons 


?4inft 
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of  milk,  1 1.6  gallons  of  bottled  water,  20  5  gallons  of .   ;!et   s  ^  ^  ii;,  ns    t  tea  ^  1  2 
gallons  of  carbonated  soft  drinks,  and  25.1  gallons  of  alcoholic  bev.ratjes  (  Pjtnair.  and 
Alehouse  1997).  Fruit  juices  and  fruit  drinks  cr^  i^ned  iccounted  for  more  than  1 0 
percent  of  all  major  beverage  consumption  (see  table  2). 


The  U.  S.  Food  and  Drug  Administration's  (FD  \'  ^tr\ink'  si/t-  f  r  fniit  inice^  and  fniit 
drinks  (and  all  other  beverages)  is  8  fluid  ounces  (240  milhlitc!  -  <        e  scr\  :nc  >  .e 
represents  the  amount  customarily  consumed  per  eatmg  o«.s.dMo!i  tor  tiuit  and  vegctabk 
juices  and  juice  drinks    The  FDA  juice  serving  size  implies  that  total  iuice  ser\inc^  in 
1995  were  37  billion  (2  3  billion  gallons  ^  0  0625  gallons  pc  ^c.'\  in^:  i    lor  lo  c  drmks 
the  total  number  of  servings  was  32  billion  servings  (2  0  billiu!)  k^aiioti^     0  0625  gallons 
per  serving). 


The  U.  S.  Department  of  Agriculture's  Continuing  Survey  of  Food  IstaKO  1  >  indi.  d.,ai> 
for  1989-1991  provides  another  way  to  estimate  the  annual  consumption  of  juice'?    We 
used  it  to  check  the  plausibility  of  the  estimates  derived  from  the  disa:  re  a:ance  data    The 
survey  counted  219,181  eating  occasions  for  juice  products  over  a  3 -day  period    Each 
weighted  response  represented  on  average  1000  people.  We  estimatv  :  :    a!  iiiice  ciMfiking 
occasions  per  year  to  be  219,181  x  1,000  x  121  =  26  5  billio:     1:  ca.  h  person  cons  an  e  ; 
(on  average)  8  ounces  per  eating  occasion,  then  the  total  amount  consumed  was  1.7  billion 
gallons  (26.5  billion  x  0.0625  gallons).  The  annual  amount  consumed  pc   pciion  would 
be  6  9  gallons  (1,660.000,000  gallons  h-  248,000,000  people)    This  esumale  is  lower  than 
the  9.0  gallons  estimated  from  the  disappearance  data  partly  because  fruit  juice 
consumption  per  person  rose  13  percent  between  1989-1991  and  1995.   In  1989-91  juice 
disappearance  averaged  close  to  8  gallons  per  person    In  addition,  as  we  pointed  out 
above,  the  disappearance  of  fhjit  and  vegetable  juices  overstates  consumption  because  it  is 
the  residual  left  after  6ther  uses  have  been  measured    Any  measurement  error  or  waste 
will  be  counted  as  juice  consumption    Finally,  the  survey  understated  consumption 
because  it  counted  an  eating  occasion  with  multiple  servings  as  a  single  serving. 
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We  believe,  then,  that  luice  consumption  as  estimated  from  the  Coniinuink:  SlipvCv  of  Food 
Intakes  bv  Indmduals  for  198Q-1991  and  the  disappearance  data  i^Puinajn  ajid  Aiehouse 
1 9Q'^)  give  roughly  consistent  estimates  of  juice  consumption    Because  it  wa*;  more 
recent,  we  relied  on  the  disappearance  data  for  our  overall  estimates  of  'laue  consumption. 
The  disappearance  data.  howe\  er,  did  not  tell  us  an\thing  about  the  uisinDution  of  juice 
consumption  —  all  it  told  us  was  the  annual  per  capita  consumption  of  the  leadmc  iuices. 
To  estimate  the  distribution  of  tuice  consumption  \se  used  the  (dsn'inatnt:  survey  of  Food 
Intakes  by  Individuals  for  1989- 1991 


.According  to  the  survev.  approximately  40  percent  of  the  popalation  '"eaters")  consumed 
at  least  one  serving  of  fruit  or  \'egetable  juice  o\er  a  '^-dav  pen?d    Wc  •^u.  ..^e  that 
fraction  as  a  lower-bound  estimate  of  the  number  ot  regular  v:.;;r;s.o:-;e^s     r    -  inese  juice 
drinkers,  mean  annual  consumption  was  lb  gallons    Median  ararua;  consi..:r;riiOr.  c.,...a^i-," 
12  gallons    Other  points  of  the  distnbution  of  consum.ption  included  the  I'tn  pe;.er.ti,e 
consumption  equal  to  8  gallons,  the  "'^th  percentile  consumpti<,\''.  equai  i^^  22  callons  and 
the  9rith  percentile  equal  to  ."O  gallons    .According  to  the  •^jrvev   tPic  amount  of  juice 
consumed  bv  relatiN^elv  heavA  luice  drinkers  remained  k\v     1  \k  o  stanca:  a  F 1)  \  servings  of 
juices  per  dav  (  16  ounces  or  46  gallons  per  vear)  v.ouid  ha\e  rod  ar  ;nd;\Tdua!  above  the 
'■^^th  percentile  consumer  in  the  survev    This  result,  houeve^   r^ui".  pan/,  -etlectthe 
survev' s  under-count  of  the  number  of  servings  per  eating  v.^vcaMon. 


The  Continuing  Survev  i;^f  Food  Intakes  b%  lndi\"idu:ils  a]>>j  showed  that  children  and  the 
elderlv  consumed  a  disproportionate  amount  of  luices    Children  uncer  t'c  agu  of  6  made 
up  9  percent  of  the  population  at  the  time  of  the  surve),  but  coosumea  J:  peuent  of 
iuices  .Adults  60  and  over  made  up  17  percent  ofthe  population  hut  consumed  20 
percent  of  iuices    Faiit  luice  accounts  for  ^0  percent  of  all  tn^i'  servings  con^ioovd  by 
children  (Denmson  1 996j 


B  NON-f{E,AT  TRE.ATED  RTCES 
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We  estimated  the  consumpUon  of  non-heat-treated  juices  by  com^  :  :u:  e^•Imate^    !  total 
consumption  or  production  with  estimates  of  the  market  share  of  n  •   rastcur  .e  i    .i  cn 
The  two  main  products  in  the  non-heat-treated  category  are  fresr    tancc    ;>  c  i.J  natural 
(or  fresh)  apple  cider  or  juice    We  did  not  have  direct  e  •  :tuitc^    i  tx      n>u:T;p-i  -    • 
non-heat-treated  juices    We  estimated  consumption  of  non-i  vat  'cattM  ct-us  uuc 
indirectly  by  combining  information  from  supermarket     *  cs  tata  \s  tn  iNapi  earanLC  data 
Because  the  supermarket  sales  data  did  not  list  non-ht  it  t  c  a'ci  a;  rk-  ...t-  as  a  separate 
category,  we  relied  on  industry  production  data  on  apple  juice  and  cider  for  our  bot 
estimate  of  consumption 

Orange  juice    According  to  the  Nielsen  SCANTR  M  K  : ata  !  v  volume  ::c  h  xquce/cd 
citrus  juices  accounted  for  0  5  percent  of  all  fhiit  juices  sold  in  199d    V\     <.>   .rt  t.t  that 
nearly  all  of  that  was  orange  juice  (some  grapefruit  juice  is  sold  fresh-squee/e.:  >     1  .e 
annual  amount  of  fruit  juice  consumed  was  apprcx      lelv  9  0  can-     ;  cr  rc:^'^n  ■■  1995 
(see  table  1),  the  amount  of  non-pasteurized  orange  juice  pc:  pciiun  a  juiJ  uicicioic  Dc 
0.05  gallons  (0  005  x  9  0  gallons)    The  total  annual  amount  of  non  ;  is^euri/e J  .  ranee 
juice  consumed  would  be  1 1.700,000  gallons  (0  005  x  9  0  gallons  per  person  x 
260.000,000  persons)    With  the  FDA  serving  size  of  8  ounces,  uic  luia.  nuniDc    i 
servings  of  fresh-squeezed  orange  juice  would  be  187  million  pe^  vai  H  '  "  million 
gallons  -  0.0625  gallons  per  serving). 


Apple  juice  and  cider    The  Nielsen  SCANTRACK  survey  does  not  distinguish  between 
heat-treated  and  non-heat-treated  apple  cider    According  to  the  N;e>.ei 


'■''    data 


million  gallons  of  cider  required  refrigeration    Because  many  oi  tne  retncetateo  pi   dLi>.ts 
sold  as  apple  cider  were  pasteurized,  this  estimate  may  have  overstated  the  .itnrunt  of 
non-heat-treated  apple  cider  sold    For  two  reasons,  however,  the  \  ei  ert  t  ta!  t  i 
refrigerated  apple  cider  more  hkely  understated  the  amount  of  i  orvrieat  tteated  Apyic  jui^c 
and  cider    First,  the  survey  did  not  include  small  grocery  stores  and    t,  e:  t etad  st   re-^ 
where  refrigerated  cider  was  sold    Second,  the  total  ex  Jt;Jed  -n  heat  treated  apple 
juice.  The  survey  recorded  sales  of  83  million  gallons  ot  .etiigcratcd  apple  jui>.e,  v.iih 
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some  unknown  proportion  not  pasteunzed    Sales  of  refrigerated  apple  ccer  t-na-. 
therefore  underestimate  total  sales  of  non-heat-lreated  luice  and  cider    The  Nielsen  survey 
results  serA'ed  as  a  lower-bound  estimate  of  the  consumption  ot'unpasteu:;/ec  ode-  and 
iuice    The  lower-bound  annual  amount  of  unpasteurized  apple  c.der  ?jij  :j:ce  consumed 
per  person  would  therefore  be  u  063  gallons,  or  8  ounces  i  l^. 400.000  gallons  -h 
260,000,000  persons)  --  the  FDA  serving  size    The  consumption  per  pe's-.M,,  •.•ten  would 
be  approximately  one  ser\-ing  per  person  per  vear  or  2'?'  ^  rnhln -n  >er\  mgs. 

Data  supplied  b%-  the  T    S   Apple  Association  provided  a  niore  ^on-ipicte  e>t.:r;.ite  of  the 
consumption  of  non-pasteurized  apple  cider  d'   .S   Apple  .Association  /^'"a^   Tne 
association  identified  1,04Q  producers  of  apple  cider  in  the  1  t-.ited  States     Tne  association 
distributed  918  survevs  to  apple  cider  processors  and  re^e;\ed  d;-^  reNpr-r.^Ci  1^51  percent), 


>iithough  not  all  sur"%-evs  were  returned  complete    Of  th^.ise 


A„r 


er  pr .^vlUvC 


nple, 


'J"  percent  did  not  pasteurize  their  product    The  producers  '-.sn.^  ds^  pasteunze,  however, 
■vvere  all  m  the  largest  sales  categor>.  By  volume  and  sales,  pasteiirt/ec  aople  cider 
accounted  for  much  more  than  s  percent  of  output   t^ut  v>ve  J,'  n  •!  k;i  vs  -^  \.>  much  more. 
The  processors  m  the  T   .s   Apple  .\ssociation  sui^ev  un^-'  rep.-r'.e,:  eng.igjr.^!  in  interstate 
commerce  aJso  came  disproportionately  from  the  large  produvcrs.  _ 


The  survev  gave  ranges  of  output  bv  gallons  t'or  apple  cide:  for  409  respondents  (88 
•percent  i    The  largest  caiegorv  b\  number  of  tlrms  consisted  of  187  small  producers  who 
each  sold  less  than  ^j'ncs  gallons  of  apple  cider  per  vear  The  *;ma!!e';t  categ^'-A' by  number 
;'f  ilrins  contained  the  "  producers  who  each  sold  mo'te  than  500,000  gallons  per  year  and 

probablv  accounted  iTr  a  rnajontv  (b\'  volume i  oi' cider  s^jes   We  e-tin-idted  total 
production  tV-r  the  40-^^  respondents  bv  assigning  mean  \o:unic>  rf  the  -"ange  in  each 
.ategory    We  assigned  all  processors  m  the  under  ^.000  gaJior.s  ^.atec.'v  .i::  .uinual 
output  of  2,. ^00  gallons,  other  assigned  outputs  included  7.500  gallons  for  the  5,000  to 
9,909  gallons  range,  30.000  gallons  for  the  10,000  to  4o,oow  range,  75,000  gallons  for  the 


50,000  to  '^>9,999  range.  300.000gallons  tor  the  100,000  to  4^-'0  o 


00  o 


t^e    -d  750,000 


gallons  for  the  500,000  to  999,999  range    Two  processors  produced  moie  man  one 
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nuWion  gallons  per  year  (U  S  Apple  Association  1997b)    The  survey  gave  u^  no  fjrther 
information,  but  other  sources  indicated  that  at  least  one  large  proct^  >  ;  :  •    :j.i  : 
approximately  4  million  gallons  per  year    We  used  the  range  1,000,000-4,000,000  gai.  ns 
for  the  largest  output  category  and  assigned  each  of  the  two  largest  sun  ev  'CNronients 
outputs  of  2,500,000  gallons,  the  midpoint  of  the  range    Under  these  assumpti  n     a  c 
estimated  that  the  survey  respondents  produced  a  total  output  of  20  million  gaiivms  ((187 
X  2,500)  +  (50  X  7,500)  +  (135  x  30,000)  +  (12  x  75,000)  +  (18  x  300,000)  +  (5  x 
750,000)  +  (2  x  2,500.000)). 


The  survey  respondents  produced  an  estimated  20  million  gallons  of  apple  cider  dn'^  the 
response  rate  to  the  survey  was  approximately  50  percent    If  the  size  distnbuiion  of  non- 
respondents  was  the  same  as  respondents,  total  production  equaled  40  rnillion  gallons  (2  x 
20  million  gallons)     The  large  interstate  producers  were  more  likely  to  pasteurize  tneir 
product.  Of  the  51  interstate  producers  who  responded  to  the  survey,  7  pasteunzed  and  4 
planned  to  do  so  in  the  future  (U  S.  Apple  Association  1997b)    In  the  largest  sales 
category  (annual  sales  greater  than  $100,000)  one  half  of  respondents  reported 
pasteurizing  (or  had  plans  to  do  so  in  the  future)  We  assumed  that  all  of  the  firms  that 
were  pasteurizing  their  product  came  from  the  three  largest  output  categones,  and  that 
half  of  the  firms  in  those  output  categories  pasteurized  their  product.  Under  those  two 
assumption,  pasteurizing  firms  produced  7  million  gallons  ((18  x  300,000  -e-  2)  +  (5  x 
750,000  ^  2)  +  (2  X  2,500,000  ^  2)),  or  approximately  35  percent  of  the  survey 
respondent's  output    If  the  percentage  pasteurizing  was  the  same  for  non-respondents  as 
for  respondents,  then  the  total  production  of  pasteurized  apple  cider  was  14  million 
gallons  Under  these  assumptions,  the  total  amount  of  unpasteurized  cider  would  be  26 
million  gallons  (40  million  gallons  -  14  million  gallons).  The  total  number  of  servings 
would  be  416  million  per  year  (26  million  gallons  -  0  0625  gallons  per  serving). 
Consumption  per  person  would  be  0  1  gallons  (26  -^  260,000,000).  The  amount 
exceeded  what  we  estimated  from  the  Nielsen  data,  probably  because  the  U  S  Apple 
Association  surveys  implicitly  included  more  retail  outlets  than  did  Nielsen 


■  "■> 
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Total    We  estimated  the  annua]  consumption  of  non-heat-treated  orange  an:;  ..the:  citrus 

juices  to  be  1  1  7  milhon  gallons,  or  44  million  liters    .-Xnnuai  consumption  pe-  person 
'Aould  be  about  0  05  gallons    The  lower-bound  estimated  consumpf.oi!  of  non-heat- 
treated  apple  juice  or  cider,  16  4  million  gallons  (62  million  liters  s.  c;ime  !>,■"■  N-.e.sen 
SC.\NTRACK  and  failed  to  include  large  parts  of  the  market    Vs  e  tneretc^e  .to  xt  :nc 
higher  estimate.  26  million  gallons  (*58  million  liters!,  trcm  the  L'    S   .•Xpr.t-  \>>'  ^..ction 
surv'evs  as  the  preferred  estimate  of  the  consumption  of  non-heat-t^eateo  arp:"   -•-e  or 
cider    We  estimated  annual  consumption  per  person  to  he  •■    1  gai!on>  pe:  person. 

We  added  the  higher  apple  cider  estim.ate  to  the  Nielsen  'orantie  :uiv.e  eM,n;.:te  to  estimate 
the  annual  consumption  of  all  non-heat-treated  fruit  and  vegetable  ;.ji^es     I'ne  sum,  38 
million  gallons,  (0  1*^  gallons  per  person)  represented  about  ,  ~  perveni  (38,000,000  -^ 
2,300,r'Ou,Of'»''j  of  total  luice  consumption    The  total  numr-er  .  :  ser\ings  of  non-heat- 
treated  luice  vvould  be  approximately  6o0  million  seningN  (li'^  iruiiion  serN'ings  of  orange 
and  other  citrus  mice  -  4  !  o  miliion^erMngs  i^f  apple  lui^e  or  cider). 

High-risk  consumers    U'e  did  in'i  find  direct  estinidies  oi  me  consumption  of  non-heat- 
treated  luices  bv  children  and  old  people    As  a  prow  for  non-hcit-t^eated  apple  juice  and 

cider,  we  u>ed  cider  consumption  from  the  Continuing  .Sur.cv  ofFooo  1;  o^Kesby 
» 
IndiMduals    .According  t^^  the  l^^S*^- 1'?*^!  sur\e>,  cPiidrt-n  c^'PNurnec  a  disproportionate 

amount  ^ot' apple  cider    Children  under  the  age  of  6  made  up  ^  percent  of  the  population  at 

the  time  cd^the  surve\    but  cor.<u:ncd  ]■•  pervcnt  oT  cuic;    Adults  60  and  over  made  up  17 

peicent  of  the  population  and  consumed  1"  per^-cnt  of  appic  wider. 


The  supvcv  did  not  list  the  con.sumption  of  fresh  orange  juice  as  a  separate  category,  but 

did  li-t  the  consumption  of  tiesh  grapefruit  ^uice,  uh.cn  ue  assume  to  be  non-heat-treated. 
Children  under  the  age  ot  b  consumed  little  fresh  grapetriiit  iuicc  acc.oppiPt.  '  -  'ess  than 
one-hail  cd^Mie  percent  (A  tvUai  consumption  .Aduits  ^^^  and  t^'.  er,  by  contrast,  accounted 
for  more  than  4S  percent  of  fresh  grapefruit  juice  consumption  --  ^iv^.^c  to  triple  that 

group  s  population  share 
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As  table  3  illustrates,  the  production  of  juices  is  remarkably  smiiiaj  acioii  proaucis. 
Obtaining  fruit  and  vegetable  juice  from  fruits  and     vcm  mo    eqiiircs  ■:,?  !     '  2  pr  xessinti 
steps,  many  with  several  different  processing  possibilities    I  *  •  1 2  ^•c;  ^  i;_' 


1)  Growing 

2)  Harvesting 

3)  Washing  and  culling 

4)  Extraction  of  juice 

5)  Pressing  to  separate  juice  from  remaining  solids 

6)  Clarification  and  filtration  to  remove  vanoui  unp 

7)  De-aeration  (removes  air  bubbles) 

8)  Heat  treatments  (includes  pasteunzatiori  >  mi    ;h 

9)  Concentration  ^ 

1 0)  Refrigeration  or  preservatives 

1 1 )  Reconstitution  of  juice  from  concentrate 

1 2)  Packaging 


liliCi 


■::  an'i 


.ii  lieatrncnts 


Some  products  go  through  all  12  steps,  others,  such  as  unpaNtcur.    1  tVi^h  :  .iccn  to 
through  fewer  steps.  The  major  unpasteurized  commercial  products  i.e  ipp  e  .  ler  t  v».h:.fi 
is  unfiltered  apple  juice),  filtered  apple  juice,  and  fresh  orange  juice    Most  iiiicv  pr  du^ts 
apparently  go  through  some  type  of  heating  stage  to  inactivate  nr  -       ..;  i:  .>:tis  or 
oxidative  enzymes. 


What  follows  are  short  descriptions  of  different  types  of  juices  —  how  the  fruits  in 
vegetables  are  harvested,  processed,  and  turned  into  juice 
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A   \PPLE JUICE 

Varieties    The  1  ^  commerciaJIv  most  important  varieties  have  historicallv  been  Red 
Dehcious,  \'ello\v  Delicious,  Macintosh,  Rome  Beautv  Jonathan,  ^  ork  imper;,ii,  Stayman 
Winesap,  "I'ellow  Newlown,  Conland,  Rhode  Island  Greening,  Winesap,  Nonnein  .^p\, 
Idared,  Gravenstein  and  Grannv  Smith 

(n owing  environment    Apples  are  grown  throughout  the  I  nited  ^tate^  v-:*n  Washington, 
New  ^'ork.  Michigan  Cahfornia  and  Pennsvlvania  being  the  iaiges;  pro>d,,k;c'=-  ^  Wv.-  and 
McLellan  l^'^89i    Apples  are  grow-n  both  m  humid  and  dp<  areas  high  an.,:  :..■•.  alutudes, 
warm  and  cold  chmiates    Most  orchards  do  not  use  manure  as  a  femii/e-  •  i     ^    -XTple 
Association  ]9'^~fa)    Deliberate  livestock  grazing  is  rare,  most  growers  a'tt-mpi  io  keep 
wild  animals  awav  from  the  trees,  although  it  is  impossible  t.;'  keep  a:!  \vi!dlife  out  of 
orchards    Apples  may  be  sprased  with  pesticides  m  the  orcnard 

Juice    The  detlnition  of  apple  cider  and  apple  juice  differs  across  regions.  Cloudy  juice  is 

called  cider,  thoroughly  filtered  and  clarified  mice  is  called  -u.ce    DitTc^e':'  ,:ennitions 
exist  for  prc>ducts  that  ha\e  undergone  some  filtering  and  cianficatu'r   ^^'  are  not  clear. 
In  general,  the  product  must  be  cloudier  m  New  England  thai;  -n  :ne  'v'v  f>^;  ;•,   --'dc-  to 
qualify  as  cider. 

NTost  apple  cider  or  iuice  is  a  blend  of  several  \-arieties  of  apples    Riendinc  enables  the 
producer  to  achieve  the  desired  halani-e  of  aciditv,  aii^nia.  astringent; v  a.n,:  -■.%fetness 
(Duvvmng  i989j. 


Harvesting    .A.pples  can  be  harvested  by  hand  or  b\  machine    Hand  har»est:ni:  ::^  much 
more  common,  because  mechanical  harvesting  damages  fnait  more  trequeninv  i,  Masic) 
h'^'SQ)    .Apples  are  stored  m  the  processors  vard  onlv  tor  short  penod.s  after  ban  est. 
Long-term  storage  takes  place  m  facilities  where  low  temperature  (nornialK  • '  to  0°C), 
adequate  ventilation,  and  a  controlled  atmosphere  (less  than  .^  percent  (T  ana  less  liian  3 
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pcrccni  LU^;  can  oe  maintained    Half  of  the  respondents  in  a  sur\'ev  of  aprle  cider 
producers  use  drops  (apples  that  have  fallen  to  the  ground)(U  S    \;  pU'  X  -  vat  in 
1997a). 

Transportation    Apples  are  packed  in  20-pound  boxes  (Eastern  U.  S  )  or  b  iNhe:  packs 
(Western  U  S.)    They  are  most  often  transported  to  processing  la^i  i:  cn  .:,    pc:.  i;;,r;K.^  or 
wagons  pulled  by  tractors 

Washing  and  inspection  of  fruit    A  bin  of  apples  is  usually  d  mped  rr.o  vKater  at  ai; 
inspection  station    Some  apples  are  culled  a  c  t  Aasncd  m  an  acid  hath  oi  pH  2  c: 

3;  others  are  dumped  into  water  with  100  ppm  chlonne  (or  hxher  i  i  Kuppernian  ;  ^  ^6). 
Some  apple  processors  use  either  brushing  or  agitation  <  <  >  I  car\  1  ^''  ^  i    The  ap;  ics  are 
rinsed  before  the  juice  is  extracted  (with  skin  on)  and  the   cni  uriru:  ^  >!  i>  prcN  ed  i  Nicps 
3,  4,  and  5). 

Finished  product    Nothing  further  is  done  to  nat u r a!  c i d er  o r  j  u  i  v  c  c  \ .  c  1 1  v  h . !  1  i  n  e 
possible  chemical  preservation  (step  10),  refrigeration  or  uvv/inn  i  >U'p  is  and  packaging 
(step  12)    For  heat-treated  apple  juice,  clarification  (step  6)  ar.d  pastcun/a'.u  p.  ( step  s  i 
will  be  performed.  Pasteurization  takes  25  to  30  seconds  at  tenperat  ures  th.ai  .  .ir> 
between  76.6°C  and  87  7°C.  Apple  juice  to  be  concentrated  ( s*ep  ' )  is  h.eated  to 


temperatures  of  77  to  93°C  for  2  to  3  minutes  (Kress  1996) 


T  •..,. 


ui.c  !case^  the 


concentrator  at  about  70°  Brix  (70  percent  sugar)  (Kress  1996j    Juice  *.dii  men  be  le- 
constituted  (step  11) 

Apple  juice  is  hot-filled  at  79  to  91°C  into  containers  and  hed  t  r  1  to  Z  nunute.s  beiore 
closing  (step  12).  Containers  are  cooled  to  bet\*.een  "C  and  41T  and  stored  fKre-^s 
1996). 


Imports    Imported  apple  juice  accounts  for  close  to  one  half  ct  tutai  consumption  (see 
table  1)    Practically  all  imported  juice  coi:  e^  •  trie  i   rni    t  concentrate  i  I'ht'  AlmanuL  of 
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the  Cannnii:  t-rcezm^  Fr^scrvni^:  InduMru's  1996)    The  '-^tp.  neo  arple  juice  comes 
from  ail  o\ei  the  >vC(,.rid,  vcith  Latin  .Ajnenca  ana  Huiope  Dcmg  pdjiicularly  important 
sources 

B  OKANGL.il  ICE 

Varieties    One  species  cf  orange  the  Sueet  Orange  is  commercially  important  in  the 

I  nited  States    Sv,eet  Oranges  include  corr.nvni  lo-r  XaienLia;   navel,  blood,  non-acid,  and 
sour  .nanges    Most  orange  luice  is  made  trom  \diienv;id  d:\c.  riA\C'  ^nantCs  i^Kimball 
1991)   Domestic  .'ranges  are  groun  m  An/r^na,  Laiitomi^   Fic-no.:!  and  Texas  (Rebeck 
1995). 

Juice    Most  commercial  orange  ruice  is  a  biend  ot'se\ena!  \a'''ePes    Non-pasteurized, 

'Ahich  is  mostK  hresh-Mjueezed  luice,  tomes  iVom  c-ne  \a:;e'\  at  .i  :  riH:  ~  such  as  early 
season  Hamhn  or  late  season  X'aJencia  oranges  (  -Xttavcav.  L.iner   and  Feders  1989). 

Har\esting,and  transportation    In  Fioricia.  harxesting  Pegms  •Aner  inc  fruit  reaches  the 
standard  tor  matuntx  established  b\  the  L'SDA  and  the  Fl^oida  Depanntent  ol  Liims. 
(  a]ifo>rnia  does  not  have  mandator\  I'SDA  r-x  state  standards  *'  •  maturity.   Oranges  are 
iiar\'ested  b\  hand  or  b\  machine,  the  truit  is  then  loaded  into  trucks  that  hold  500-550 
boxes  (_yu  pounds  each  t  ot'taiit  i  Rebeck  1995;.   1  r^u^ks  dumr     lange^  onto  a  ramp  where 


proci 


r!  1  n  s 


essintt  eliminates  lea'ves.  stems  and  dirt     Oraukte 


riktes  di  e  v  oce^ 


-.'  d  'hen  put  into  holding 


Washing  and  inspection  of  fruit    Convever  belts  rno\  e  (uange<  from  holding  bins  to  surge 

bins  to  roller  spreaders  and  brush  washers    The  c-ranges  are  \Hasheo  ''^:\t.  .;  oete-ge:;-  and 
culled  again  betbre  the  orange  juice  is  extracted  (\*.!th.  sk.n  otT  step  -  ■  an.i  p:esst-o  ^^icp  5) 
I  Kimball  1991,  Rebeck  199^.  Nordby  and  Nagv  l^Sio    For  non~pa>te„r/ec!  ;..;ve.  the 
oranges  may  be  chilled  to  o  6"C  betbre  juice  extraction  \  AttavNav   Lane:   anj  Fellers 
1989).  • 
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Finished  product    Nothing  further  is  done  to  non-pasteurized  juice,  umcbi  a  r.cai 
exchanger  is  used  to  chill  the  juice  to  -l.rC.  Refrigeration  (step  10)  a  "  ^c  >cJ  for 
preservation,  packaging  will  be  in  non-hermetically  sealed  containers  (step  12)  (  \"  .^ay, 
Carter,  and  Fellers  1989). 

For  heat-treated  orange  juice,  filtration,  de-aeration,  and  paste  ,!/ation  will  all  be 
performed    Pasteurization  takes  about  30  seconds  at  temperature^  i'vv^.vi::\  60°C  and 
93°C  (Rebeck  1995,  Nordby  and  Nagy  1980)    Hr  m^e  juice  that  is  for  concentrate  i<^ 
heated  to  about  81  9°C  ,  although  we  do  not  know  the  period  ol  •  [ic  :   -  tr  s  'cat 
treatment  (Rao  and  Sancho  1993)    The  juice  leaves  concentrator  at  about  65°  Brix  (65 
percent  sugar) 

Imports    Orangejuice(almost  all  concentrate)  is  imported  from  Br  1/     Mexv      anu  other 
countries    Brazil  is  the  world's  leading  exporter  of  orange  juice    In  [ate.:    ra:u:e  luice 
accounts  for  more  than  15  percent  of  consumption  (see  table  1)  (TTit    *^'?  ;'.'.^.     '  !n, 
Canning,  Freezing,  Preserving  Industries  1996). 

C  GRAPEFRUIT  JUICE 


;Cu 


Varieties    There  are  two  basic  types  of  grapefinit  -  common  (or  white  ^  an  :  ru;:: 
/or  pink)  White  grapefruit  varieties  commercially  grown  in  the  U  S   an  1 )  ;r .  an  di)d 
Marsh    Pmk  grapefruit  vaneties  are  Flame,  Henderson,  Ray  Ruby,  Rio  Reu  anJ  nlu  Ruby 
(Kimball  1991) 


Harvesting  and  transportation    In  Flonda,  harvesting  begins  when  fruit    ,  t.  res  ma  urity 
standards  set  up  by  the  USDA  and  the  Florida  Department  of  Citru';  riidpetnait  are 
harvested  by  hand  or  by  machine,  the  fi^it  is  then  loaded  into  trucks   'at  hold  500-550 
boxes  (85  pounds  each)  of  fruit  (Rebeck  1995).  Trucks  dump  ^:,if  ci:a..-    rt     i  ramp 
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•.■vhere  processing  eliminates  leaves^  stems  and  din     Trie  giapelruTi  aic  ^^wtj  and  put  in 
holding  hsn'; 


\VAs>hing  and  jrispeciiOTOt' fruit  Convevor  belts  move  the  grape:n. 
surge  bms  to  roller  spreaders  and  brush  washers  uhere  tne  giapet: 
detergent  and  cuiled  again  before  the  luice  is  extracted  (skin  otr  s* 
(^Ntep  "^j 


r-om  holding  bins  to 

•  ^n-  -A  .asne:  with  a 
^  )  and  solids  pressed 


Finished  procfalCt.   The  literature  we  have  sur.  eved  does  not  contain  -eV-ences  to 
unpasteurized  grapefruit  iuice    U'e  therefore  assume  that    De^ause  feraptrrniit  juice 

pr(^ces>ing  and  (uange  luice  processing  are  similar  m  the  step^  ieaj.r:^  '  "^  and  including 
pasteurization   the  methods  for  processing  grapefruit  !uiK.e  that  .Pes  not  undergo 
pasteurization  are  similar  to  the  m.ethods  for  oiange  luue  that  Joc->  not  undergo 

pasteurization. 

For  heat-treated  grapetruit  iuice,  t^ltration.  de-aerat;on   ar,.i  p.iSte,o  /ationwillbe 
performed    Pasteurization  temperatures  are  between  b'    ('"  u.n>:  8b^C  for  about  30  seconds 
I  Rebeck  l'-^^'^,  Nordbv  and  Nagv  i^^Q)    Although  the  htera' j-e  doe^  not  say,  we  assume 
mat  grapefaiit  luiv-e  is  concentrated  at  the  samie  temperatuie  a-   oange  juice.  The  juice 

leaves  the  concentrato'  at  about  b5'  Bn\  {05  percent  sugar). 

ImportN  ^o-me  erapetruit  ojicc  t  almost  ail  concentrate)  is  imported  from  Latin  America. 
InnP'Hed  grapet'-ui*  -uiLe  accCHints  lor  ie^s  than  one  percent  of  consumption  (see  table  1) 
{^IhtAinhin.i.  c'  tht  (  anfuni!  hrec:ifi\:  prc^ef\  ni'C  JnJw^fries  1996). 

D.  i.-V\GhRlNK  \ND  LEMU.N  JUICL 


1  nc  s;\  xaricties  o!  tank^erines  commercialis  impc^nant  ;n  tneU.  S.  are  Clementine,  Dancy, 
K.nno^vs,  i.eo  Murcoti  and  Nova.  Lp  lo  lU  per^en'  o:  'ancenne  juice  can  be  added  to 

orange  up^e  x-.  about  declaration  or  \-iolation  of  fecerai  standards  of  identity. 


?4i?n 
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Tangennes  to  be  made  into  juice  are  handled  and  processed  in  a  s::r.;  .1.  ;:ui.,:.er  to  orange 
and  grapefruit 

Lemon  juice  is  prepared  and  handled  in  a  similar  manner  to  the  other  citrus  juices  i  <  a  :>t\ci 
and  Swisher  1980)    In  certain  cases,  lemon  juice  may  be  cni'^hed  ^nd  comni  -  utc  i 
(minced)  (Worrall  1994)    Juice  that  is  to  be  concentrated  is  usually  prep ac!  -irn 
unpasteunzed  or  partially  pasteurized  lemon  juice  (Swisher  a:;  j  >.%  ;^r.cr  1980). 

Imports  Lemon  juice  (almost  all  concentrate)  is  imported  from  I  at::  Xn.eri.a  Imn  rttd 
lemon  juice  accounts  for  more  than  28  percent  of  consumption  (see  lat  ic  ^  he  Aimufhu. 
of  the  Canning,  Freezing,  Preserving  Industries  1996) 

E  GRAPE  JUICE 

Varieties    There  are  4  classes  of  grapes:  hybrids  of  native  northeast  [;i  ^'  apes,  European 
grapes,  southern  and  southeastern  Muscadine  grapes,  and  French  hybnds  (  M  J  c;  t:    i:k! 
Race  1995)    Most  grape  juice  is  made  from  the  Concord  grape,  a  nonneastc:-!  n>Lud 
The  rest  of  this  discussion  will  refer  only  to  Concord  grapes 


Harvesting    Concord  grapes  are  harvested  when  their  acid  level  is  high.  Cold  mo!  igc  ai 
OX  reduces  grape  acidity  to  levels  acceptable  to  consumers    Cv  ipcs  v.k-  har\  estd 
mechanically,  placed  in  one-ton  bulk  boxes  equipped  with  poke*  ■ ,  e-  c    :  cr     •.    ;   aken  to 
a  grading  station  to  measure  their  soluble  solids    Grapes  are  ubuoil)  p:  avcsicd  within  4  to 
6  hours  after  picking  (McLellan  and  Race  1995). 


Washing  and  inspection  of  fruit    Grapes  are  transferred  to  a  stemmer-crusher  operation 
that  removes  leaves,  petioles  and  stems  from  the  fruit  (step  4)    The  grapes  are  then  put  in 
a  rotating  perforated  drum  where  they  are  crushed  or  broken  open    The  i::  ires  if  en  c :;tc' 
a  tubular  heat  exchanger  where  they  are  heated  to  60°C    This  process,  called  hoi  tncak,  is 
designed  to  extract  color  and  increase  juice  yield  (Pederson  1980a,  McLellan  and  Race 
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1995)    1  n/\nie>  i  step  ^F^    a:  J  prexs  aai^  >  step  -^C  )  are  added    Pressing  and  screening 
and  tiitiaiKin  die  .-,iniuai  to  those  step.s  lor  oiher  products. 

Finished  p:v>due!    J -i.e  :s  fd^h  pasteurized  at  79.4  to  SS^C  for  1  minute,  then  cooled  to 

0°C  (Pederson  1980a,  Nkieilan  and  Race  1995)    The  cooled  gi  ape  juice  is  stored  in 
refntzeraied  tanks  foe  up  to  one  \ear    During  stcaee  some  of  the  natural  potassium 
bitartrate  prev^ipuate-  e  o  a-  :ircc  L  a  \sa<te  provO..:    Betorejuice  is  ftirther  processed 
aodnionai  ^iaotuaiion  i>  pe  lorriied  i  step  (>).  The  clarified  juice  is  hot  filled  at  a  minimum 
tcmperdture  ;0'  S2.2°C.   lother  ev  api>rati.in  ( "^^  2  to  71°C)  or  a  combination  of  reverse 
osmosiN  s':\^  e\apo-ati  o:  >  fVdeison  o^Sia   Dovsnes  1995)  can  concentrate  grape  juice. 

Imports    (dose  to  one-third  ot  the  crape  oote  ^^ 'ns^ip-^e.:  li  imported  (table  \){The 
Mnuuhh  >>'!ht  i  \innini:.  Freezing  /  rtstrMny:  hiJu^ines  1996).  The  United  States 
anport.s  ^'^^V^  rui>-e  iVom North  and  Soutn  .Vmerica,  th&Middle  East,  and  elsewhere. 

f  rfiFRRY.mrF 


\  aneuci*    (.  nerr\ 


^e  WidQc  foin  ^v\ee!  i  ■  s.our  cherries. 


Harvesiinc  and  inspection  of  fioiit.   (  nerr\  iuh_e  o  r  .dUe  from  high  quality  cherries  --  not 
uuili,  wnivp  uvialo  possess  oti-ilavoii    Tnc}  .an  De  harvested  mechanically.  Harvested 
.  he'^^ie^  a-e  usually  soaked  for  less  ^han  1 Z  h  >ur^  in  cold  (10°C)  water  (Tressler  et  al 
1980). 


Processing  and  finished  product    Cherries  are  proces>;ed  in  one  of  three  ways:  hot 

pressing.  .,iou  present:,  and  ^od  pressing  tha\*.ed  t'o.0    i:  h^o'  pressing,  cherries  are 
healed  to  o5.5  C  and  pressed  (step  4  and  ^j  beJoie  Deing  ^..jOicJ  dOJ  s^;ceneo    '\:ieT  the 
juice  !'^  chilled  to  ](^"C  it  is  allowed  to  settle  overnight  and  is  clarified  (^tep  6).  In  cold 
pressitiu  'cashed  i-dierries  are  extracted  istep  4i  ana  prcssfd  (step  5).   The  juice  is  then 
neated  to  87.7  to  93.3°C  aiid  cuoied    Pectinase  is  added  and  an'^  ued  to  act  for  about  3 
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hours  in  order  to  reduce  viscosity  and  clanfy  the  juice    Following  ir.  ^    up  U  •    u:.c  n 
heated  to  82  2°C,  cooled  and  filtered.  With  cold  pressing,  ihaA,  i    ncr;u>  ire    : ushcd  ana 
pitted,  then  frozen    Before  pressing,  cherries  are  thawed  to  about  4  3- ,  u  L     i  iu-,  uice  !S 
treated  like  cold  pressed  juice    Sugar  is  normally  added  to  cherry  juice  to  bnng  it  up  to 
17°  Brix    If  sweet  chemes  are  used  for  juice,  sour  cherry  juice  will  be  nii\c  i  v^th  ;r  lo 
create  proper  flavor    Hot  and  cold  pressed  juices  are  usuallv  mixed  toei  n  cr  i        tai: 
proper  color  and  flavor    Because  of  its  suong  flavor,  cherry  juice  is  ivuh  -  '  enJeJ    r 
mixed  with  other  juices    Cherryjuicecan  be  p  i-u  .:  /cd  ;    ds  i    a  a>       S  ( 
eliminated  in  the  headspace  (Tressler,  Charley,  and  Luh  1980) 


air 


G  BERRY  AND  STONE  FRUIT  JUICE 


Varieties    These  fruits  include  prunes,  plums,  apricots,  stra\^  •  -  = ; 
raspbemes,  cranbemes,  pears,  and  similar  friiits  (Downes  1995). 


..i^^k'^iTries, 


HiryWting  mi  jPT^^ction  of  fhjjt    Hand  picked  fruit  is  normally  of  high  quality; 
mechanically  picked  fruit  need  not  be  Both  are  used  to  make  jui.  c     xrtcr  t 'c  fruit  is 
picked,  debris,  mold,  and  rot  are  removed  before  the  fruit  is  ^  area 


'>Nca 


PfWWWM  intf  ^^"^h?^  product    Pears  and  similar  fruit  need  to  be  p.- 
pressure,  berries  probably  need  enzymes  and  pressing  aidi  a^  vseu     i  he^c  Iiuiii  die  dil 
processed  with  their  skin  on    Different  milling  and  pressing  pro^cN  t-  .\itT  s  4  inJ  '^'i  ire 
used  for  the  different  fruits    Various  clarification  and  filtration  rr  i .  i-    '  e    ee  Je  i 
depending  on  the  product  (step  6)    Some  of  the  berry  juices  ma>  ncca  Je  aci  d::oi\  uicp 
7)    Almost  all  of  these  juices  can  be  flash  pasteurized  at  79  4°C  or  ab     e  b  r  ^^  >e  «  nJs 
to  eliminate  microorganisms  and  oxidative  enzymes  (Tressler,  C'a;  e     ar  i  1     b  1980). 


Either  evaporation  (57  2  to  71°C)  or  a  combination  of  reverse  osmosis  djid 
(Pederson  1980a,  Downes  1995  )  can  concentrate  these  juices. 


i  e  •  apvji  alii.i[) 
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Imports  In  \99^  the  I'nited  States  imported  close  to  '^\  iT-ibiior-  .ac:>  o!  pea:  and  berry 
luice  i  I'hc  Almanac  of  the  (  arming  Freezing.  Presening  Indusiries  ■  oo^,)  \Ve  do  not 
nave  separate  estirTiates  of  the  consumption  of  those  luices.  i*  ;n  iiKeiv  ;h,;i*  •".:-  -v  '\<ike 
up  a  relat!veiy  large  share  --  perhaps  one-third  --  of  loial  consumpuon. 

H  PTNE APPLE  RICE 


/4.1J 


Varieties    The  pineapple  is  a  member  of  the  Bromeiiaeceae  ra:rn;\    \:.  .-^  j^r.  \Nn  m  mc 
tropics,  m.amlv  in  Havvaii,  Thailand,  Indonesia,  MaJavsia  aiid  B^azb  iH.,.,'per  1995, 
Inderkurri  !Q'^4,  Mehriich  and  Feiton  1980) 


Processing  of  fruit    Pineapple  juice  tends  to  be  a  b%-product  of  the  pineapr:e  canning 
industry-    The  juice  is  obtained  from  whole  fruits,  canning  industry  fruit   .inj  sku"  -I'^.dues 
(.Inderkum  1994,  Hooper  1995)    The  fruit  residues  are  crushed  r\  Molie^s  ano  tnt  -;dshis 
extracted  and  pressed  (steps  4  and  5)    The  juice  from,  fruit  residues  is  vombineo  '..si'.'-  pre- 
extraction  juice  before  being  filtered  and  pasteurized   Tne  juice  is  .oncenuated  to  60  or 
"0    Brix  and  packed  either  asepticallv  or  frozen    Reconstituiea  luicc  ss  paste..'-;/rcl, 
chilled,  packaged,  and  shipped  (step  12) 

Impon>    .Approximates  90  percent  of  the  pineapple  juice  cuiiiaiiiea  m  ine  Liuiec  i'.aies 
is  imported  (see  table  1  i    Of  the  imported  juice,  about  "^  percent  is  c^incentra'e  'The 
Almanui.  ff  the  (  iifining.  hreezitig  r'reser\ing  Industrie'^  1  ^^'J^'  ;     1  he  '"iponed  Juice 
comes  from  the  major  producing  countries,  such  as  Brazil,  Indonesia,  Maia)sid,  and 
Thailand 

I  TOMATO  JUICE 


Varieties    Manv  different  varieties  of  tomatoes  are  used  com.mercialiv  for  t.^matc    ,,;.' 
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.^    Tomatoes  are  mechanically  harvested  before  they  a;-  ac    .    i   rci  an  : 
ripened;  otherwise,  harvesting  will  cause  extensive  dajiugc  u  inc  ma  tiun  {I  e  ridid 
1980). 


Washing  V^  inspection  of  fruit    Tomatoes  are  sorted  m  the  field  to  ciininatc  •   nidit  ^ 
with  insect  damage,  mold,  off-color,  rot,  sunburn,  and  other  tl?.  a  >  Thev  an  the:  takc!^  to 
a  cannery  where  they  are  washed  several  times  The  final  wash  normally  ccrit.iu.s  a:  :ca>t  5 
ppm  chlorine  Tomato  juice  can  be  extracted  using  methods  in    te;  -*        •  -  sh^irk:  ^  sku. 
on),  pressing  (as  per  step  5),  and  filtering  (step  6)    Af^er  extract  .:    ncdi.iw  the  uice  to 
104  4°C  for  15  seconds  inactivates  the  natural  enzymes  pectr  cN'eta^e  dnJ 
polygalacturonase  (Leonard  1980)    Tomato  juice  also  requius  .le  aeration  ote]  7). 

f'WUAl^'^  prnH^i^t    Tomato  juice  is  homogenized  af\er  de   u  :  it     r,  t     pe .  ert  settling.'  and 
separation  Salt  is  added  from  0  5  to  1  25  percent  by  Aci^r    t    unj  r    .e  uue  : la.    r 
Tomato  juice  contains  less  acid  than  many  other  juices,  so  nioie   evere  neat  pr>KesMn^  s 
necessary  Tomato  juice  must  be  processed  to  temperatures  -nat  ehn  :.  ate  '  .;c  :Uus 
coagulans  -  1 18  3°C  for  1  5  minutes,  121  1°C  for  42  0  second^     ter-  ^  ana  10) 
(Leonard  1980)    Tomato  juice  is  not  usually  concent;  a;  e^  tv,  tea'   te^ause  neat 
concentration  affects  taste  (Francis  and  Harmer  1988) 

Imports  Very  little  tomato  juice  is  imported  {The  Almanac  ofi/u  ;  an/un^.  j-rLczing. 
Preserving  Industries  1 996) 

J  OTHER  VEGETABLE  JUICES 


Types    Vegetable  juice  may  be  obtained  from  leaf  or  ste'n      .ea'  ;e>  ^  k  :  aN  teet  ieaes, 
cabbage,  celery,  lettuce,  rhubarb,  and  others  Juice  may  also  be  obtan  ed  troin  uoi 
vegetables  —  beets,  carrots,  onions,  parsnips,  sweet  potatoes  --  .uid  see  i  bearini^  plants 
including  cucumbers,  pepper,  and  others. 
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Harvesting    \'egetables  can  be  harvested  by  hand  or  b\  machine    \  egetabies  aje  n.,  'tn.ally 
harvested  before  maturity  in  order  to  reduce  mechanical  damage  during  handling  aiid 
processing 

Washing  and  inspection  of  fruit  Vegetables  are  sorted  and  trimmed  to  enmtnate  ihv>t 
with  msect  damage,  moid,  off-color,  rot,  sunburn,  and  otner  tlaws   .-Xtter  "^e;ng  sorted  the 
vegetables  are  washed  in  water  that  contains  from  10  to  2  ,'    ppm  c.monne  iP„^\%:;e  an.: 
Skura  l^^'^l )    \'egetable  juices  can  be  extracted  using  methoas  m  step  -i   or  >n.;;nk    -K.n 
on),  pressing  (step  ^).  and  filtering  (step  b)    if  a  vegetable  v^-as  not  heated  betore  -wcc 
extraction,  it  is  necessan.  to  heat-treat  the  extracted  luice  U:  mactivate  tne  natu-al 
enz\-mes    Although  the  enzvmes  are  inacti\-ated  in  tomato  luice  Ps  heatmjt  '„n.e  to 
104  4-C'  for  1^  seconds,  other  vegetables  may  be  heatea  i~'  ditferent  tempetat^'es.   Some 
vegetable  luices  mav  also  require  de-aeration 

Finished  product    Manv  vegetable  juices  are  non-acidic  ana  theretore  require  se".  e:e  ."•eat 
processing  to  inactivate  enzvmes  and  microorganisms    \  egetabie  lui^es  ir,d\  ne  nr.>v.e>>e.: 
lo  temperatures  of  1  1  "^  ^  to  121   TC  (steps  8  and  \0<    It  acui  i:-  added  t^-  tne  •■.e^'e'an  e 
juice,  then  less  heat  treatment  is  necessarv  (l^ederson  198ubj.   \  eaetahle  .^;..e^  ate  not 
normalK  concentrated  b\  heat,  because  heat  concentration  atTeens  taste  shtancisand 
Harmer   ;^)88i 


rts    Imports  are  negligible,  as  is  total  consumption  i^^non-i  >ma!',^-ba<ed  vegetable 


ii.es 


K    PACKAGING 


(jia,ss  bottles  are  the  traditional  containers  used  tor  fruit  anu  \egetapie  juis.cn  ij'aine  and 
Fame  i"^92  is  the  reference  lor  this  entire  sectional    Glass  is  inert  easv  to  dean   durable 
and  rigid,  and  impermeable  to  odors,  vapors  and  !iquivi>    ,iu;^e>  .an  either  be  hot-filled  or 
pasteurized  in  the  bottle 
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Polyethylene  (PET)  and  polyvinyl  chloride  (PVC)  bottles  ca;    i  ^    r  t     st\i  i   r 
these  bottles  become  distorted  at  temperatures  above  65-70°C    \'o\\c\h\Wi)v  ^     •  c^ 
covered  with  polyvinylidene  chloride  have  reduced  gas  permeabilit\     He.  a  um  uev    civ  on 
internal  pressure  to  provide  rigidity,  they  are  best  suited  for  carbonate!   ^.e^    i  t.ir  .:. 
juice  has  been  packed  in  clear  oriented  polypropylene  bottles  bei.  t  i  c  •  >  ]  i-- :  i! 
provides  good  oxygen  and  moisture  bamers 


High-acid  juices  are  packed  in  lacquered  and  coated  cans    (  ir>    re  u'^iaily  not  lUieJ  but 


they  may  also  be  cold  filled    Cold  filled  juice  is  pasteurized  i    ; 
type  of  canned  juice  requires  refiigeration 


,.  ■!  ;, 


If   .'?.!' 


.V,;. 


Frozen  orange  juice  concentrate  is  packed  in  composite  p  ip  r^     i-  !  .  an!^tt"<    R  i!k  fr 
orange  juice  is  packed  into  200  liter  polyethylene  drums  or  p      otr  .  c;  t-    ■  c  :  ir  n 
Pasteurized  ftaiit  juices  can  be  packed  in  polyethylene-coated  cartons.  1  iicnc  products 
must  be  stored  in  refiigerators    Pasteurized  juice  can  be  stored  long  term  under  f-   /rn 
conditions    All  juice  containers,  except  those  aseptically  packaged,  benefit  fi'om  cool 
storage 


/en 


rV.  Potent  t.  ii 


i  i  (  'M  i  ii  I   !  I>  M) 


.  i  Ii  .1/,*  t  il\  tiuu   I  UK  e  Pf  lulmis    \\  hat  <   an  C»o  W  rttiig 


In  the  previous  section  we  described  common  production  methods  for  I;  '  .id  vegetaUe 
juices.  In  this  section  we  discuss  possible  hazards  and  theoretical  points  in  the  production 
process  where  hazards  might  enter 

A  MOST  COMMON  HAZARDS 


Three  types  of  hazards  may  affect  juice  products:  microbiological,  chemical,  and  physical 
Of  these,  microbiological  hazards  are  the  most  severe. 
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The  pnman'  microbial  hazards  that  have  been  found  \v.  trui!  ruive.-  are  ,'■  v.  nt^ichiacoli 

0  !  -^"^  fi",  f  nptospondium  pan-um.  Bacillus  cereui,  and  Saim^^fwaa  -y-     '  •^'-'^  -• 
c-n;ain^  intormaiion  on  those  outbreaks  and  recalls  f^^^  v».h;d:  tne^e  ha»e  r>een  confirmed 
ca>eN  vMih  iuiee  as  the  \ehicie   The  i  ^^^^b  outbreaks  vvere  a>s,\::atej  '.vith£.  co// 0-1 57:H7 
and  '    I'arvum    Past  outbreak.s  and  isolated  cases  have  msoived  Vibrio  cholerae  01  and 
Cl"''fuJnin}  .'-" 'lull num. 

1  tie  microbial  hazards  identilied  trom  tne  historA  ct  pathcveen-reiaicu  oulDicaks  fi"Om juice 
p^'O'ducts  dr.  not  exhaust  the  potential  mjicrobiai  nazard*-   emerging  pathokienv  may  be  more 
seiious  tnan  an\  cuireniK  identitled  hazards     The  outbreak'^  as^^Kiateo  vvith£^  coli 
Ul^~  H"  and  t     parvum  mvoKed  pathogens  that  v,ere  unknovsn  a  generation  ago. 

B  II.\ZARD  FNTRV  POIXTS 

I  he  outline  below  shows  areas  where  hazards  mav  ente.'  iuice  proauCt:-     1  r:;s  iniorioation 

ma\-  be  useful  ;n  assessmk;  the  likelihood  of  hazard  entr\  tor  p^rpi^se^  of  (for  ex,^:'0"ie)  a 
Flazard  \naKsis  (  ritica!  and  Control  Point  (HACCP)  hazaia  a.ssessmen: 

r{^ntamination  can  occur  within  anv  of  the  12  steps  associated  •Ai'^h  -..ive  production 
described  above  and  in  tabic  ^     Some  of  the  iheoretivali\  possible  modes  of  entry  for 
hazaids  mviude' 


Ra\^  Product    (steps  !  and  li 

a  Contaminaiion  bv  airborne  patnv\ten-  ,  tunri  nea-bv  farms,  for  example) 

b  Contamination  bv  fertilizer 

V  Contamination  b\  wild  or  domestic  animal  fei.es  i  espev.aliy  drop  finit) 

u  Contaminaiion  by  non-potable  water  used  :.  applv  pcvicides 

e  Contamination  during  shipping 

f  Human  contamination 
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g  Pesticides  or  herbicides  dunng  farm  production 
f  Raw  Product  —  metals,  stones 

2  Contamination  during  processing  (steps  3  through  12), 

a.  Contaminated  by  unsanitary  wash  water 

b.  Contamination  dunng  extraction,  : mc  sNing  or  clai::  .anon 

c.  Contamination  following  hc^i  ucd'-^uri-    '  Awnn^  roiinng 
d  Contamination  by  humans  following  heat  •:^:Mv.\cn[  of  juice 
e  Processing  —  chemical  samtizers 

g  Processing  —  filtration  screens,  glass  (fi^om  bicdxnig  bonier,  piditicj 

3  Post- Processing  Contamination 

a.  Contamination  dunng  storage  and  shipping 


Adequate  heat  treatment  (pasteurization  or  flinh  -  '"^r  i'  '  e atmentl  wH!  inactivate  heat- 
sensitive  pathogens  resulting  from  contamination  occur     u;  r:  siciv,    lai  thh  uun  di    r  2 


(a)  through  2  (b)    Non-heat  methods,  such  as  pulse  i 
these  pathogens 


trail. 'II,  lUd)  diiu  inactivate 


\     Tlu-  1  f'\'l   iT  r",.(!i:i!ni!!-iti(uj  iiul  ihe  F*ri>hahilit\  of  Illness:  Fvidence  that 


The  probability  of  illness  resulting  from  con<;umrti  n  of  crntaminated  iiiicc  pr  oduvt>  niav 
be  divided  into  two  underlying  probabilities;  1)  the  prc^  a*  ;  t .  tf  at  the     i  c  ^cl   rius 
contammated  (at  some  level),  and  2)  the  conditional  probaDiht)  that  g  vtn  -h,!!  the  jukc  is 
contaminated,  drinking  it  makes  humans  ill    The  probaMlin  of  illness  from  drinking  iuicc 
contaminated  with  microbial  pathogens  is  positively  rel  itc  i  t    the  dekrrcc    t    >  ntanunation 
as  measured  by  the  number  of  organisms  (or  dose)  consumtM     \s  vMth  nicst  ha/ards 
associated  with  juices,  however,  the  evidence  nreded  ^-  estimate  these  mo  probabilities   - 
the  probability  that  juice  is  contaminated  and  the  probar     *,     t  lilness  f   ni  consuming 
contaminated  juice  --  is  either  fragmented  or  missing.  The  viidt^iair;  dcv  vv  liiustrates  ib.c 
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relationship  between  the  two  probabilities  and  the  role  of  the  supporting  dat 
generaliv  available  to  estimate  these  probabilities 


a  :nar 
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Juice  Risk  Assessment 
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E  -  Evidence  from  human  outbreaks 
and  product  sampling 


As  the  diagram  illustrates,  the  evidence  on  product  contamination  and  hum^an  illness  ''area> 
El,  Fj,  and  L",)  from  rmcrobioiogicaj  hazards  are  small,  unknown  proportions  c>t  'otaJ 
contamination  and  illness    Contamination  may  start  with  the  raw  fruit  c  \ek:etarif  a-vz  be 
earned  through  processing  into  juice    Contamination  mav  occur  dunng  p^xessink; 
Product  sampling  provides  the  most  telling  evidence  that  luice  is  contammaiea     If, 
however,  the  underlying  rates  of  contamination  are  low  and  contammauon  li  sr^'A.iic,  it 
mav  be  impossible  to  sample  enough  product  to  estimate  rates  ot  contaminatio-  •.^,tr  arv 
statistical  precision    One  sample  snapshot  will  not  provide  an  accurate  description  of  the 
average  amount  of  contaminated  raw  product  or  the  resulting  amouni  ol  conianiinaiea 
luice 


1  ^    K  I'v  1  stt 


,|.,U         l>,,,.„,^...;       H     ;l,.t 


Once  juice  is  contaminated,  some  people  will  likely  betonu-  "    If  we  kneu  the  amount  of 
contaminated  juice  (area  A),  the  level  of  contamination  (orw-nisirs  pi-,    .:.  t    t  \  .idrnt  i 
and  the  dose-response  relationship,  we  could  predict  ihc  nuiiibci  oi  iitnci»es  (..utd  Bj  and 
deaths  likely  to  result  from  consuming  the  contaminated  jui  c    Rt-cau'^e  we  do  not  tnow 
the  amount  of  contaminated  juice,  the  level  of  conta:  :  at;   :;     i  the  j  osr  rop  r.>c 
function,  we  cannot  estimate  the  total  amount  of  illness  by  comtumti:  ;;k  truec  .diuihlo 
Instead,  we  must  infer  the  total  amount  of  illness  from  the  data  -n  reponed     ittrcaks     2 
small  and  unknown  fraction  of  total  illnesses. 


In  order  to  use  the  epidemiological  data  from  an  outbreak  to  c^'ivn^w  a  do^t  resp  nse 
function,  we  would  need  to  determine  the  total  population  i  \:  ^  nc  i  *^  . .  rt anunated  ;uKt 
venfy  that  juice  was  the  vehicle,  estimate  the  dose  con.swnicd  dr,d  ddssiw  ir u-  s.niptoms 
and  complications    In  order  to  estimate  the  full  human  dose  response  re  at;   nship  t  r  a 
particular  pathogen-product  combination  (such  as  E.  coli  013     f  r  sr,  appk  i ui^e  i   a  e 
would  need  a  large,  representative  sample  of  outbrt  ik  .iv.a   Atn  cs-mate  1  j  sc^ 
consumed  and  the  percent  of  consumers  who  became  n  at  ea.h  d  >se  eve 


Because  we  lacked  an  evidence-based  dose-response  model,  v.e  i     ked  at  the  e^sdenvc 
linking  the  microbial  contamination  of  juices  to  tnc  cpuieir  .  .  k:i..al  evidence    ;  the 
microbial  illnesses  associated  with  juices. 

A  THE  LEVEL  OF  CONTAMINATION 


1 .  Discussion 

Contamination  may  occur  during  growth,  harvesting,  pr   ..essinkt  or  post  processing  of 
fruits  and  vegetables    The  level  of  exposure    i\i[ii'^>K<cn  .  >ii,  t    r  quant, tv »  is  a  runetion  ^r 
the  initial  amount  of  the  hazard  introduced  into  the  pro  iu:t  and  ^ubse^uent  luciease  or 
decrease  of  the  hazard  (if  any)  before  consumption    F   r  microbial  ha/ards  the  dose  in  the 


Federal  Register 'Vo!    63.  No    84'Frida\,  Ma 


n 


:  098   V 


^4.1-1 : 


final  product  will  be  a  function  of  0)  the  initial  microbia]  load  and  rZ'i  the  mudipiication  or 
inacti\ation  of  the  pathogens  during  processing,  storage  and  distrshution 

The  probability  that  the  raw  product  is  contaminated  with  a  microbsai  pathot^f  :u-pen  :s 
on  whether  demesne  or  wild  animals  are  in  or  near  the  growing  area,  the  source  .  •  \ka\ci, 
the  use  of  drop  apples  (or  the  equivalent  for  other  fruit),  the  t\pe  of  fendizer  usee 
(particularly  manure),  and  the  frequency  and  method  of  washing  the  rav.  frun     •\rr:n-..v 
feces  cause  contamination  either  directly  by  coniarmnating  drop  apples  01  mdirecu>  D> 
coniaminating  workers,  water,  or  possibly  air    The  use  of  manure  also  increa.se";  the 
probability  of  contamination    Well  water  is  more  likeK  to  be  contaminated  tr.ar:  '.^satt- 
from  a  municipality  or  other  qualified  provider  Washing  the  fruit  lends  to  reauw* 
contamination,  unless  the  water  itself  is  contaminated 

Once  the  juice  has  been  contaminated,  the  pathogens  mav  either  muiiipiv  or  oecome 
inactivated.  For  bacienaJ  and  flingal  pathogens,  the  number  of  organisms  xviii  increase-  at 
different  rates  depending  on  the  pathogen,  the  package,  the  storage  temperature  ar.c  tne 
specific  charactensucs  of  the  juice,  particularly  the  acidity  and  water  actj\:t\     Wnh  ;,  \> 
temperatures,  low  water  actmtv  (low  a»),  or  aadic  conditions  (low  pHi  the  pathogen^ 
mav  not  survive  or  may  fail  to  multiply    Recent  studies  indicate  however  tnat  tne  <pe.ific 
characteristics  of  juices  cannot  be  expected  to  completely  inactivate  aii  rnicr.^t^iaj 
pathogens. 


Several  organisms,  including  an  E  coli  0]^1  W  strain  i.MCC  4^^gG'^ ,  ^ar  survive 
exposure  to  extremely  acidic  (pH  ^  3)  environments  il.eser   hang  an^tiJohn^;  r  !995; 
Benjamin  and  Datta  1Q<^.^)    Most  luices,  including  apple  (pH  =   •  4  -  4  .  ^   vanye  ij)H  = 

3  6-43),  grapefruit  (pH  =  3  (i),  prune  (pH  =  .^  ^),  tomato  1  pH     4  ;  -  4  :  ,   mc  p:nearple 
(pH  -  3  5),  are  not  acidic  enough  (pH  .:?  3)  to  guarantee  pathogen  maci-vation  (U.  S.  Food 
and  Drug  .Administration  WP^a)    .Sugar  reduces  water  activitv  la^t  the  rectu^e.1  wate^ 
activity  can  lead  to  pathogen  cell  shnnkage  and  death  (Bianen  and  DaMJson  1983).   The 
sugar  concentrations  m  juices,  however,  are  probabK  too  low  to  ensure  saietv.  Fruit 
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juices  have  water  activity  levels  of  about  0  97  an  acti\-in  Irvcl  nf  0  80  would  f  e  necessar\ 
for  microbial  safety  (Peterson  and  Johnson  1978,  Thomt     .;  j  fici/f  cr  14     '^    1   t  rcc/mg 
will  prevent  multiplication,  but  will  not  kill  bacterial  pathogens  (Couna;  r   r  \^r:aiiti.;aJ 
Science  and  Technology  [CAST]  1994).  Parasites  (eg,  C  pr.rMjrri)  arui  h  n.in  m-uscs 
(eg,  Norwalk  virus)  will  not  multiply  in  juice,  but  will  not  be  inactivated  . 

Apple  and  other  juices  produced  by  pressing  or  other  methods  Uiai  iiuroduce  sk;n  ri  >  the 
product  are  likely  to  contain  contaminants  before  processing,  bcv  1  .  c    •  .i  -  r^  j 
conditions  are  highly  unlikely    The  outbreak  literature  >.   i.-ai  ^  rxdii  j  ks    *  v   iUaniuation 
from  nearby  cattle,  from  deer  in  the  orchard,  and  possibly  from  >:k  cp  s  sec  citatinns  in 
table  4)    Few  farmers  report  that  livestock  are  allowed  to  g  1.      '  ;  c    :   'uirds  (U.  S. 
Apple  Association  1997a)     Orchards  are,  however,  often  locaicj  rcai   ;  .1  •.     k  or 
wildlife  with  the  potential  for  microbial  contamination    E.  coli  015  7   I  i    r  i     een 
cultured  from  the  feces  of  deer,  sheep,  pigs,  goats,  dogs,  birds  f'  cs  and  a  hu;  e   Randall, 
Wray,  and  Mclaren  1997,  Keene  et  al.  1996,  Rice,  Hancock   a.ia  iic^sc;  1995). 

Farmers  can  take  steps  to  reduce  the  likelihood  of  conta-Tv:  i'on  from  'he  c  ^  ur  cs  but  it 
is  impossible  to  eliminate  microbial  pathogens  from  all  raw  fruit  >  aui  .  ct  •.  1 1  .1       ! :  c 
microbial  pathogens  that  have  been  found  in  juice  are  widespread  in  aii  r  la!  feces  and  are 
therefore  hkely  to  be  present  in  soil,  water,  and  air. 

2.  Evidence 


The  ideal  way  to  gather  evidence  on  the  morbidity  and  mortality  a^   h.  :  i;ed  with  juices 
would  be  to  carry  out  a  prospective  statistical  survey  that  linked  evidence  on   nc  ru:    t  la 
contamination  of  juices  with  evidence  on  subsequent  human  illness,  but  no  one  has  done 
such  a  survey    The  best  current  evidence  that  some  juice  is  coitir;:  sti  .    a-  c  trom 
retrospective  outbreak  investigations,  which  demonstrate:  u;  a^    viaiufi  betv'.ten  nlncNi 
outbreaks  and  juice  consumption    In  four  of  the  outbreaks  listed    1  tabic  4    nvesti^tatrrs 
were  able  to  isolate  the  pathogen  from  the  product  itself  S.h'v.  .rh^ll.i  txphirnunum  a  as 
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isolated  from  two  bottles  of  apple  cider  taken  from  homes  of  victims  of  the  ;  ^"•^ 
outbreak.   In  the  1993  C  parvum  outbreak  from  fresh-pressed  apple  ciaer,  ooc>sis  vsere 
detected  in  the  leftover  cider  and  on  swabs  from  the  surface  ot  the  cider  press    In  the 
outbreak  of  salmonellosis  from  orange  juice  m  199*^.  the  Centers  for  Disease  ibnit:.    ,ir.: 
Prevention  (CDC)  investigators  cultured  Salmonella  spp  from  lu  oi  1  2  luue  v  -nta;nc:A 
and  from  all  4  juice  lots  represented    An  FD.A,  laboratorv  found  h.  luIi  01  ^^  ]\"  .■_   ,  nt 
sample  of  apple  juice  from  the  1996  outbreak  and  recall  associated  \v;th  .jnpasici.:  ;.■.-.: 
apple  juice. 

Recalls  provide  even  more  direct  evidence  of  luice  contamination    In  the  r-'  --^    >rar.t:f 
luice  recall  listed  in  table  4    4  of  6  samples  analyzed  for  B  tereus  lestea  posiuve.  For  the 
1 902  Orange  Julius  recall.  2  of  1 .3  samples  tested  positive  for  Salmonella  spr 

We  can  also  call  upon  circumstantial  evidence  suggesting  that  at  least  sortie  juivc  products 
will  be  contaminated    We  know  which  conditions  and  practices  are  likeK  10  cause 
microbial  contamination  and  we  knov.'  that  some  of  the  condiuons  and  prav:tiv.e^  a'e 
widespread    For  example,  according  to  the  industrv  survev.  5*^  percent  of  cider  pr  .j..cers 
use  drop  apples,  97  percent  do  not  pasteurize  their  cider,  and  8  percent  do  not  v»,asr-, 
apples  before  pressing  (U  S  Apple  Association  199'^a)    As  long  as  these  practices 
continue,  some  apple  cider  will  likely  be  contaminated  with  microbial  patiio^ens 

The  prevalence  of  practices  that  can  lead  to  microbial  contamination,  when  worn^-^mt-.i  -.^sth 
outbreak  and  recall  investigations  that  have  found  contaminated  juices  estabiishc-  mc 
piausibilitv  of  juices  as  the  vehicles  for  illnesses    Because  we  do  not  have  eviaen^n-  .,^':  tne 
level  and  types  of  contamination,  the  importance  of  the  health  hazard  cannot  be  rneasu'ec 
by  the  level  of  contamination  of  fruit  and  vegetable  luices    Instead  we  mea.surc  trie  neaitn 
hazard  as  the  number  of  illnesses  associated  with  the  consumiptson  of  ruices. 


B  PROBABILITY  OF  ILLNESS 
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I    Discussion 

Once  the  contaminated  product  finds  its  way  to  consumers,  the  dose    :  tlie  ni;  ;   b  ai 
pathogen  is  only  one  component  affectmg  the  probability  of  illncN^     !  nc  acj  mj  .T.nrjiie 
status  of  the  exposed  population,  and  individual  charactenstics      ^u  r;  a^  :r  c  .uiditv  ,  ;   rt 
stomach  --  affect  both  the  probability  and  the  seventy  of  illness  at  a  k:rven  !   nc    (  hldrcn 
accounted  for  all  of  the  known  severe  cases  from  one  recent  E.  coli  0157  H  ^     jit  icmk 
associated  with  unpasteurized  apple  juice. 


We  did  not  have  sufficient  information  on  the  age  i:vl  :  ur une  >tatuN    t\   nsumers .  f  the 
various  juice  products  to  incorporate  those  .  a:  shies  intr  :r,c  c  t  naks    !  tnc  number   >t 
illnesses  causes  by  juices    The  numbers  presented  oc    a    -rcn  Jnt  J!>t;nk:,^h  between 
consumers  of  different  age  or  immune  status. 


2.  Evidence 


Table  4  contains  all  the  of  evidence  th.r  i.     i_.  .'  .uite  :    :;  m;  i  ^hsai  ilinesi.es 

resulting  from  juice  consumption    The  table  hsts  the  outbicdk^  oi  liincib  repi  rted  lu  liic 
Centers  for  Disease  Control  and  Prevention  (CDC),  TD  \  re  al;>  anJ  state  health 
agencies'  investigations  associated  with  microbial  pathok:ens  n  rui  es  and  juKe  dnnks    In 
order  to  avoid  double-counting,  when  an  ce:  *  a;  peue d   r  ni    te  than    >ne  data  base,  we 
listed  the  CDC  outbreak  data  only,  if  the  ever  *  b:i  n  !  appear   n  the  t  I)(    !e  c<  rds  hut  was 


in  both  FDA  recall     i 


1  .if 


.V.C  :u-a,:n  ree* 


v^  e  lis' c 


it  under  FDA  recalls    The  table 


contains  21  events;  13  outbreaks,  3  recalls,  ana  :^  iiiLidcnis  rcpoited  b>  iiaie  htditli 
departments    The  products  involved  wee  apple  juice  or  eiJer  ('8  events')  orange  iuice  ('> 
events),  tomato  juice  (4  events)  coconut  milk  (1  e.   rt  >     a:iv  t  luice  i  1  event)   waternielor. 
juice  (1  event),  and  flavored  dnnks  (I  event)     i  ne  paino^en>  were  b   ccZ/Ul'^"  H7  p 
events).  Salmonella  spp  (5  events),  C    >.v'.!<rti  '^  eents'i  F  cereu^  fl  e\en!y  Vih^io 
cholerae  0\  (1  event),  Clostridiun^  -'-/..'?.'. 'r;  .ert    >   a.ui  unknown  i  i  e\enti 
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.'\ccording  to  Centers  for  Disease  Control  and  Prevention  outbreak  data,  state  outbrccifv  • 
data,  and  FD.A  recall  records,  juices  accounted  for  44"^  confirmed  dlnesses  tioni  1993 
through  1  ^)96  (see  table  4 )    The  breakdown  bv  pathogen  was  52  SaimimtUj  spp.,  86  K 
coll  Ol"^"^   H",  S'-'  B  ccreus   JQl  ( '.  parvum.  and  23  cases  caused  b\  ar,  unKm-'wr; 
pathogen    The  products  associated  with  illnesses  were  apple  luice  ^n  vider  i  T""  ...i^cb; 
and  oranue  mice  (  P')  cases). 


No  estimates  ot' the  annual  number  ot~  all  juice-related  microbial  illnesses  e\:s-     Most 
obser^'ers  agree  that  the  total  number  of  cases  exceeds  the  reponea  .ases,  but  no 
consensus  exists  on  the  magnitude  of  the  difference     The  uncerta;nt\  can  re  'veen  in  the 
estimates  of  the  total  number  of  loodborne  illnesses  ^aused  r^\  the  f 'ur  patn.'LC--  -.nat 
base  been  associated  with  iuices  since  19^3. 


The  most  information  on  incidence  of  foodborne  microbiai  illnesses  is  Icr  ^Uimu.ntuo.  The 
National  Salmonella  Sur»eihance  Svstem  of  the  Centers  for  Disease  Control  and 
Prevention  collects  repons  of  Salmonella  isolates  from  throughout  the  U.  S.,  the  annual 
number  of  isolates  averages  about  40.000  (CDC  IQQbc  )    The  CDC  a^so  includes 
Salmonella  as  one  of  the  pathogens  followed  bv  its  sentmei  sites  si.r\e\  p'rc^irn.  The 
CDC  s  '^  sentmei  sites  (representing  5  percent  of  the  l     S  population  >  rep.;.r^e>,;  2    -T 
laboratorv -confirmed  cases  of  foodborne  illness  attributable  to  Saimofieila  spp.  in  1996 
(L'SD.A  I'^^Q''),  implving  that  42.840  (2.142  ■  20  i  total  iaboratorv-Cv-nf -med  cases  could 
have  Occurred  m  lOQp    The  extrapolation  trom  the  sent:nel  sites  com.es  close  to  the 
40,000  average  annual  laboratorv-coniirmed  cases  in  the  CDC  nationa..  .\.>monella 
surveillance  proiect 


The  total  number  of  illnesses  caused  by  Salmonella  exceeds  tne  nunVber  of  laboratory- 
confirmed  cases,  but  bv  an  uncenain  amount    In  some  eariv  surAevs  ba,sea  on 
investigations  of  outbreaks,  epidemiologists  found  that  unreponed  cases  might  ^c  about 
100  (or  more)  times  reponed  cases  (.A-serkoff,  Schroaeder,  and  Brachm^an  1970)    That 
estimate  has  often  been  used  as  an  upper-bound  multiplier  for  >.-on\ertint;  'er.  r'e.:  .ases  of 
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salmonellosis  into  estimated  toii,  .  i  cs  >  HehTn.  k  ct  ai    i  ''^4 )    Mure  recent  estimates  ot 
total  cases  derived  from  rcpoitcu  .diCi  uiuaii>  mciudc  buih  iower-bound  and  upper- 
bound  multipliers    Cohen  and  T  i   \"  ( 1  ^'^^^)  suggested  that  between  one  and  1  ■ )  percent 
of  cases  of  salmonellosis  were  reported,  U  ■  a  nuiltipiicr  rarikie  ot  1  ;  to  !'>«•    (halker  and 
Blaser  (1988)  found  the  aicdia:!  laUo  of  eitinuicU  totai  ca.scs  to  repvmed  cases  m  8 
outbreaks  to  be  close  to  20    In  another  section  of  the  same  paper  (  haiker  and  Biaser 
used  the  carriage  rate  for  Salmonella  to  estr-;  i*  •  v.w  i:.:;  ,ai  runibei  ot  mtections     I  he 
carriage  rate  of  0.15  percent  combined  wiui  u\x  iiiicLioii  duiaiion  o\  about  ^  weeks 
(0  096  years)  implied  an  estimated  annua!  infection  ra^e  of  ar^proximateK  !  "^  percent 
(0  15  percent  ^  0  096  years)    With  an  infection  rate  of  1.5  pervent  we  wv^uid  expect 
about  4  million  infections  per  year  (0  015  x  260  million). 


Chalker  and  Blaser  concluded  that  the  number  of  laboratory-confirmed  >.a>es  of 
salmonellosis  represented  1  to  5  percent  of  all  cases,  which  reniains  tne  most  wideis -cited 
range  for  the  rate  of  reported  cases    Multiplsinb?  the  40,000  annual  cases  in  the  CDC 
Salmonella  surveillance  by  20  to  100  c  : c:  r      .     ■  •  -Med  800,000  to  4.000,000  of 
annual  illnesses  caused  by  Salmonella,  a  range  cited  by  H.  ■  oio  ^  e:  al   i  1  ^  '4  i   liu/t  ;>  and 
Roberts  (1996),  and  in  much  of  the  literature  on  foodbornc  i   c  a  es 


The  most  widely  cited  point  estimates  of  the  annual  number  of  li  ruN  cs  ire  iiennett  et  al 
(1987),  who  estimated  the  annual  number  of  foodbome  Salmunt  ILi  ^a  es  ;    he  i  ,v2u,uu0, 
and  Todd  (1989),  who  put  the  number  at  2,960,000     Benrct:  ■■!  a:  rched    n  the 
judgment  of  experts  from  CDC  who  reviewed  the  evidence  from  outbreak  ,r  .  estigations 
and  the  surveillance  reports  to  come  up  with  an  estimated  2,000,000  tt  t a  .  t^c^  with  96 
percent  foodbome  (0  96  x  2,000,000  =  1,920,000)    Todd  est  mated  the  n  .n  r  er     t  .ases 
in  several  ways,  but  selected  the  median  estimate  as  the  mo^t  hkciv     H  s  r^ieJir   Aa>  'ne 
mid-point  between  Bennett  et  al  's  1,920,000  cases  and  me   -ar.dard  -pper  p  and    f 
4,000,000  cases    Because  CAST  (1994)  included  both  point  estimates  we  used  them  lo 
generate  two  different  upper  bounds  on  the  number  of  5  /.'^?  '?cu.j    ases  as  .cated  with 
juices 
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The  relatively  recent  emergence  of  £,  coli  0157  H7  as  a  major  foodbome  pathogen  mica:;: 
that  we  had  fewer  estimates  of  its  incidence    The  Centers  for  Disease  Controi  and 
Prevention's  5  sentinel  sites  repotted  384  laboratorv-confirmed  cases  of  tbodbo't-rie  i!-ness 
attributable  to  E.  coli  0157  H7  m  1996  (USDA  IQQ")    The  sentinel  sites  co-ver  a^^^-  5 
percent  of  the  U   S   population,  which  implies  that  7,680  (384  *  20;  totai  laDoraiory- 
confirmed  cases  could  have  occurred  in  1996  -  if  the  sentinel  sites  are  representatixe  -f 
the  entire  population    Because  many  cases  are  either  n'Ot  reported  or  not  confirmee  tne 
tnje  number  may  be  higher    Boyce,  Swerdlow,  and  Gnffm  (iyyf  i  applied  the  mfe^iion 
rate  from  a  prospective  population  study  conducted  m  Washington  state  --  >  per  100,000 
people  -  to  the  U   S  population  to  get  an  estimated  2 1 ,000  annual  infections     Xccording 
to  the  Council  for  Agricultural  Science  and  Technologv-  (CAST)  1994  repon.,  omer 
studies  found  infection  rates  as  low  as  3  per  100.000    If  the  tuo  estimated  infection  rates 
represent  lower  and  upper  bounds,  then  7,668  to  20,448  ca.ses  of  f.  cui;  0\  ^ "   IT  illness 
occur  per  year  (0  00003  ^  260,000,000  to  0.00008  »  260,u00,000j 


Todd  (1989)  included  three  estimates  of  the  annual  number  o\  F  0(///  0'.  ^"'  IT  mnesses. 
He  generated  two  of  the  esumates  by  mflaung  the  annual  average  number  ot  outbreak 
cases  for  the  years  1978-1982  with  different  multiphers.  he  generated  the  thi^d  estimate  ^v 
extrapolating  from  Canadian  data    Todd  chose  the  median  of  the  three  est:rr,ates,  25,000, 
as  the  best  point  estimate  of  the  annual  number  of  illnesses  attributable  to  E.  coli 
0157, H"^    His  chosen  estim.ate  of  25,000  equaled  the  average  annuaj  o...tt-reaV:  rases  in 
19''8-1982  --30  -  multiplied  bv  the  implicit  multiplier  --  826  -  linking  .Vi/m,  .m .'..;  ..aso^ 
as  estimated  in  Bennett  et  al  (1987)  to  reponed  outbreak  cases    Toda  s  estimate  !.  r  tr,c 
incidence  of  foodbome  K  coli  01  5^  H7  assumed  that  the  degree  of  unde'-rcrottir^.g  for£. 
coll  01  "^7  H7  was  identical  to  the  degree  of  under-repor.mg  implicit  m  Bennett  c  al.'s 
estimated  incidence  of  fl^odborne  Salmonella    CAST  (  1 '^'^-•4  i  reproduvxe  1  >  cd  s  estimate 
as  the  best  point  estimate  of  the  annual  number  of  cases  of  idness  caused  t)v  E.  coli 


0157:H7. 
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.ihiai  na/arJ   Althoukih  human 


C.  parvum  is  also  a  newly  recognized  foodbuinc  n 
infection  with  C  parvum  was  first  confirmed  in  iy73,  the  !:r  4  .oniirrned  to^  dbnrne 
outbreak  occurred  in  1993    The  distinctive  symptoms  of  crvpt   >pondi  >s!>      Lng  lasting 
watery  diarrhea  --  make  it  likely  that  outbreaks  will  be  noticed     I  tic  mv^i  mipottani 
outbreaks  associated  with  this  pathogen  have  come  about  as  a  result  of  contarrinated 
water.   In  an  outbreak  associated  with  municipal  dnnking  water,  over  400,000  pc  pie  ma 
have  become  ill  (Mac  Kenzie  et  al  1994).  According  lu  a  icxciii  biudy  of  19^  mics  m  2  ■■ 
states,  C.  parvum  was  present  in  1 1  percent  of  all  groundwater  (Hancock  Rose  and 
Callahan  1997)    The  groundwater  tested  and  found  positive  came  firon   . cr* ua:  a  t  s  i  5 
percent  positive),  springs  (20  percent  positive),  infiluation  gallenes  (50  percent  puMis 
and  horizontal  wells  (45  percent  positive). 


iiive  I 


If  the  contaminated  water  comes  into  contact  (directly,  or  indiiCvU)  tiuough  an  aninal 
carrier)  with  the  fruit  or  juice  and  is  not  pasteurized,  illness  will  likely  occr  The  cidcr- 
related  outbreaks  caused  by  C  parvum  demonstrate  that  this  cv  en;  has  occurrevl  >  see  table 
4).  The  CDC  attributed  the  cider-related  1996  outbreak  to  the  use  of  cor.t.u.ar.aica  acII- 
water  to  rinse  the  apples  used  to  make  cider 


C.  parvum  has  emerged  too  recently  for  there  to  be  estimates  of  its  foodbome  in.  Jen. e 
Moreover,  producing  estimates  of  the  incidence  of  foodbome  cr>pto>pv  ridiosis  is 
complicated  by  the  difficulty  of  distinguishing  foodbome  fi-om  other  sources  of  T  pan-rjm. 
For  example,  the  1993  waterbome  outbreak  may  have  included  some  cases  as>  .lated 
with  juice  drinks  made  with  contaminated  water  (see  table  4j    ie .  et  ai  prid  its  made  a  tn 
municipal  water  were  recalled,  but  the  far  greater  direct  contact  with  contan  n ated  a  ate; 
made  it  impossible  to  determine  how  many  illnesses  were  associated  with  nu  e  dr:nk> 
Person-to-person  transmission  of  C.  parvum  may  also  ;  a^e  e  tniat  ni:  t>  t     dt    rre 
incidence  difficult    In  the  1993  outbreak  associated  Aitn  appk    ;  le-      ntan^nated  uith  C 
parvum,  the  160  primary  cases  caused  by  cider  consumption  led  to  53  secondary  cases 
caused  by  person-to-person  contact  (Millard  et  al.  1994). 
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The  svmptoms  of/?  cereus  food  poisoning  are  shon-!ived  (see  below  <    For  this  reason, 
the  illness  may  be  the  most  under-reported  of  those  that  we  have  identitiec  as  juice-related 
microbial  pathogens    The  potential  for  a  large  degree  of  undeiTeportink;  leads  lo  more 
uncenamtv  in  the  estimated  B  cereus  incidence  than  for  an\  other  ..  f  the  patnogens  we 
associated  with  juices    The  experts  in  Bennett  et  al  (  1  Q8"  i  pa:  the  nun-.he:  cf  i.:nesse>  a; 
5,000  per  vear    Todd  (  i^S"^)  used  two  Salmonella  muiUpiiers  -  .3^0  fh:s  own  :  anj  826 
(from  Bennett  at  al    l'J8'"i  --  to  inflate  the  142  annuai  average  r  .i  u-u^  .ases  from  the 
I'-^'S-IQS:  CDC  outbreaj-:  repons.  the  resulting  estimates  equajec   49,700  (350  x  142) 
and  11  ",4 16  (826  •  142!    Todd's  best  point  estimate,  '!^A^<!^'^  sltuvjizI  czs-e^  \v?s 
approximately  midway  between  the  two  esumates  generated  by  the  mumr'ners.  The 
C.\ST  (1^*94)  repon  included  both  5,000  and  84,000  as  estimateu  aiinuaj  uKiCences  of  5. 
cereus  food  poisoning. 

3   Estimates  of  the  .Number  of  Illness  from  Consuminy  JuiLCi 


In  order  to  estimate  the  number  of  illness  from  the  consumption  of  luice,'^  we  „;sed 
estimates  of  the  frequency  of  reported  juice-related  illnesses  m  me  \ca:>  1993  to  1996. 
We  assumed  that  estimated  frequencies  of  illnesses  m  recent  vears  const!t,.tej  tnt-  -^est 
estimates  of  the  current  frequency  of  illnesses    To  generate  the  estimated  tTegjen.  es,  we 
found  It  necessary  to  make  several  assumptions  that  were  no\  based  on  e\  joeove    For  that 
reason,  the  estimated  numbers  of  illnesses  must  be  regarded  as  highi\  ^n.e-t.i.,n    .U  more 
data  and  better  models  become  ayailable.  we  expect  these  estimates  to  cn.'.n^e 


As  table  4  shows,  44"  confirmed  illnesses  of  wideK  vajAing  seyer!t.ie>  --  an  annual  average 
oJ'  1  12  --  can  be  associated  with  juices  in  l^'^^-l'^^b    The  i  12  Tnesses  ;ncluded  annual 
aserages  of  16  Salmonella.  22  A  cfjli  01^"   H".  4S  ^    purrun  21  B.  cereus,  and  6  cases 
with  unknown  pathogens  per  year    We  used  these  averages  as  oui  lower -bound  estimated 

annual  number  of  il!nesse>  associated  with  juices    Generating  upper-bonnd  estimates 
provcG  more  difficult    We  believe  that  the  laboratory -conlirmec  ^ases  trom  n.,:;-'eaK:s  and 
recalls  understate  the  actual  number  of  juice-reiated  cases,  but  no  consensus  e.Msis  jn  the 
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size  of  the  understatement.   Estimating  the  total  naniDcr  ot  innesMs  associated  with  -uies 
therefore  required  going  well  beyond  the  data    We  estimated  the  toiaJ  nuint  cr    i  ui.e 
related  illnesses  by  multiplying  the  average  number  of  1993-1996  rcrrrieJ  .a>cs  ?  \  ta..!ors 
that  account  for  under-reporting    Because  the  under-reporting  probably  differs  by 
pathogen,  the  multipliers  differed  for  the  four  pathogens. 

The  multipliers  (20  to  100)  cited  above  for  the  annual  number  of  illnesse'^  caiise  1  by 
Salmonella  apply  to  the  annual  number  of  laboratory-confirmed  cases  recorded  by  the 
CDC  surveillance  system    Because  the  confirmed  cases  of  juice-related  illnesses  in  table  4 
came  from  outbreak  and  recall  data,  we  could  not  use  multipliers  based  on  the  sun'eillance 
numbers    Instead,  we  chose  multipliers  appropriate  for  outbreak  cases    The  state  data 
and  recall  data  (see  table  4)  came  firom  events  like  CDC  outbreaks  ~  not  from  passive 
surveillance 


The  decision  to  use  multipliers  appropriate  to  outbreaks  proved  straightforward,  but  the 
selection  of  specific  multipliers  posed  problems    Neither  Todd  (1989)  nor  Bennett  et  a! 
(1987)  used  explicit  multipliers  for  Salmonella    Bennett  et  al.  made  no  explicit  connection 
between  outbreak  cases  and  total  cases,  but  it  is  possible  to  compute  an  implicit  multipher 
by  dividing  their  estimated  total  cases  by  outbreak  cases  ofSalniuncuu    lodd  used 


Bennett  et  al  's  implicit  Salmonella  multiplier  for  E.  coli  0157  TI"  an  !  as  p  irt 


.r.v,. 


estimates  for  B.  cereus  and  Salmonella  itself  The  multipliers  used  by  Todd,  i     % ;  ^  er, 
applied  to  outbreak  cases  from  1978-82,  and  ~  if  applied  to  the  more  recent  outbicoA  uuta 
~  would  not  generate  the  same  estimated  numbers  of  illnesses    For  that  rea^.  n   ac 
computed  new  multipliers  based  on  more  recent  outbreak  data. 

CAST  (1994)  described  the  estimates  of  foodbome  illnesses  fi^om  Bcnritft  et  al  (1987) 
and  Todd  (1989)  as  "not  at  the  high  or  low  ends  of  the  ranges  vi  1  .irc-a.  .  a  e 
considered  by  CAST  tasks  force  members  to  be  estimates  based  on  defensible 
assumptions  "  Because  both  Todd  and  Bennett  were  members  of  the  TA^T  'ask  f 'ce  w: 
assumed  that  they  both  continued  to  accept  their  earlier  esti:  lu-s    r  n  ,  ience    The 
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C'.-\ST  report  contained  five  estimates  of  foodbome  liinesses  caused  b\  the  patn-'tens  .^f, 
identified  as  the  hazards  associated  with  juices  --  tv»o  estimates  each  for  Salmonella  and 
P  cereus.  one  estimate  for  E.  coli  0157  H7    The  report  contained  no  estimates  of  the 
number  of  illnesses  caused  by  C  par\-um.  which  was  oniv   rcwogni/ed  as  a  foodbome 
hazard  in  1^93    The  most  recent  CDC  foodbome  outbreak  aat<i  iri  ine  (  A's  I  repon 
(based  on  Bean  et  al    1990)  covered  the  years  198^-1^8"    We  tnerefore  vompcied 
implicit  multipliers  based,  when  possible,  en  the  ratios  of  Iiidd  s   t  Bennett  et  aJ.'s 
estimated  cases  to  average  annual  outbreak  cases  for  I'^^SS-iyST.    The  imph..,it  multipliers 
for  each  pathogen  equaled  the  estimated  annual  number  of  total  foodborrie  .ases  :];\:ded 
bv  the  annual  number  of  outbreak  cases  m  1983-1 '^8"'     The  main  disad\antak?e  v :  ihis 
procedure  was  that  the  base  vears  for  reponed  cases  v. ere  a  cecade  oia.   .-Another 
disadvantage,  the  absence  of  estimated  cases  of  i'oodbs^mc  •     pa^nim  f  --ceJ  ijs  to  use  a 
default  multiplier  for  that  pathogen 

After  computing  the  multipliers  from  outbreak  data  and  estimated  cases  of  a!!  f>:  dbr-ne 
illness,  we  used  them  to  generate  upper-bound  estimates  of  the  annua;  amcn.nt  o:  .j:.e- 
borne  illness  in  19'^)3-!996    We  assumed  that  the  relationship  between  ^o.nfirmeci  juice- 
related  outbreak  cases  and  total  estimated  cases  of  iuice-reiaied  microbial  i!!nesse=;  in  the 
vears  1993-1996  was  identical  to  the  relationship  between  confirmed  foodborTie  o.;fn'ea> 
cases  m  1*^^83- ]98'7  and  total  estimated  cases  of  foodbome  micrr'bial  liine^ses     Ine 
assum^ption,  although  unlikeK  to  be  preciselv  correct,  led  te,  no  oh\"ious  bias    We  then 
generated  upper-bound  estimates  of  the  number  of  cases  associatea  vmtr  ea^r,  oi  tne  four 
pathogens  by  multiplving  the  number  of  reported  juice-borne  case.s  C}  the  .rnplicit'    " 
multipliers    Table  5  shoves  the  results 


The  annual  average  num.ber  of  outbreak  cases  caused  bv  Saim(>n€li.j  >.py,  in  1983-1987 
was  6,24Q    With  the  estimate  of  total  cases  based  on  Bennett  et  al  tl^S")  tPie  "-atio  of 
total  to  confirmed  outbreak  cases  of  salmonellosis  equaled  i^O"  [  1,920,000  -r  6,249).  The 
implicit  multiplier  of  30"^  generated  an  esUmate  of  4, 90t'  (,ib  >  3C  "i  annuai  cases  ul  juilc- 
bome  salmonellosis  (table  5   column  3)    In  the  estimate  based  on  Todd  :  ■  '^RO^i  the  '■atio  of 
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total  to  confirmed  outbreak  cases  of  salmonellosis  equdiCj  ;"4  (2,960,000  h-  6,249)  The 
implicit  multiplier  of  474  generated  an  estimate  of  7,600  (16  x  4  4  i  anm  il  ca-^e^  of  juice- 
borne  salmonellosis  (table  5,  column  4) 


We  estimated  the  number  of  juice-related  illnesses  attributable  to  ihe    :ner  p  itr    i^ens  a  tr. 
the  same  method  used  for  Salmonella    The  average  annual  number  of  ouir :  cak    i^cN 
caused  by  £  coli  0157  H7  in  1983-1987  was  128    Because  !u     ctt  c:  A  (198"  >  na  ic 


no  estimates  of  the  illnesses  attributable  to  E.  coli  0157  H7,  w 


C   :i^<.^. 


inn 


as  a  .ict.nii! 


Id  {\'J>!>')).  "le  ratio 

(.\000^  i:h. 


i  ^    I       s 


multiplier  —100  remains  the  standard  multiplier  in  the  litt-  a'   -t     ';  a  Jc     cp   rtiiik;    t 

microbial  illness    The  estimated  number  of  £.  coli  Ol  57  H7  illntsscv  a"  :"  utaMe  to  juices 

was  2,200  (22  x  100)  (table  5,  column  3)    In  i.ic  csumaic  bd:>ed  o\\ 

of  total  to  confirmed  outbreak  cases  of  £.  call  0157   f !    •:-,  .  t  cl  ! 

That  multiplier  led  to  an  estimated  4,300  (22  x  195)  diij lua;  .aic^  oi  iilne>>s  dttnbutdbie  to 

juices  (table  5,  column  4) 

Because  we  lacked  estimates  from  Bennett  et  al  (1987)  or  1    dd  .    ^s  ^i  o\  the  a.'inudl 
number  of  illnesses  caused  by  foodbome  C.  parvum,  we  again  used  10*^  as  the  detault 
multiplier  linking  reported  outbreak  cases  to  total  juice-relat id  ^  i>eN     !  he  4s  d\erage 
annual  cases  of  cryptospondiosis  generated  an  annual  juice-relaicd  iiinosei  cstmidic  oi 
4,800  (table  5,  columns  3  and  4) 


B.  cereus  displayed  the  largest  difference  in  estimated  cases     Oibstak^    t  A   .  t  -.  w 
illness  led  to  an  average  of  52  cases  per  year  in  1993-1990  iknnett  ci  a!  *  i987j  e^tmaict 


the  annual  number  of  cases  to  be  5,000    With  a  ratio  of  total  to  contu 
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of  96  (5,000  -r  52),  the  estimated  number  ofjuice-reiaied  .a>es  A.vuld  he  2,000  (2 1  •   't)} 
(table  5,  column  3)    In  Todd  (1989),  the  estimated  B.  cereus  illnesses  euudled  S4  000. 
The  ratio  of  this  estimated  total  to  confirmed  outbrcd^  .  a  es    :  ,-    ^  frtu\  a  a^  i  '  '  "^ 
(84.000  ^  52)    This  implicit  multiplier  generated  an  e^•u]laie    t  33,900  (21  x  1,61   j  \o\ 
annual  B.  cereus  cases  associated  with  juices  (table  5,  column  4). 
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The  large  difference  between  the  two  estimates  oi B  .ereu>  illnesses  came  trom  trie 
extremelv  large  difference  in  the  two  multipliers  used  to  link   reported  ana  actud.,  v,dses. 
The  large  range  ofimplicit  multipliers  for  B  i^ereus  retlecis  the  laige  unLcrtainiv 
associated  with  that  illness  the  uncertainty  exists  because  the  shon-lived  v%nir'   •--  cause 
B.  cereus  illness  to  seldom  be  reported 

We  applied  the  default  multiplier  of  '  ^'0  to  the  unknot r.  pathogen,  for  a  total  of  600 
ca>es     Ihe  suit  of  the  B  tereus  cases  and  cases  assovidted  uith  tne  uriKn.,  ^^^  pathogen 
represent  the  total  cases  of  illnesses  associated  uith  heat-treated  ;Uice>    Vn  :tn  ineB. 
cvrfijs  niuitiplier  based  on  Bennett  et  al  .  the  total  annual  e>timatea  u.res^e-  associated 
\sith  microbial  pathogens  in  heat-treated  luices  uouid  be  2.600  (2,000  +  600).  With  the 
multiplier  based  on  Fodd,  the  total  would  be  ^^4  >op.  i  i3_yOo  •>  t>00). 

The  multipliers  we  used  tp>  estimate  total  cases  based  on  reported  vdses  enih^-aiej  much 
uncenaintv    Moreover,  multipliers  den\ed  from  estimate^  or  ali  toodbome  :hne^sc-  -may 
not  be  applicable  to  the  sub-categor>'  of  juice-borne  illnesses    I:  ;>  dis.^  iike;\  tnat  tor  a 
sub-categopv  such  as  tmit  and  vegetable  juices,  the  multipliers  van  kTea:;\  !:o".  .carte 
year    We  regard  these  multipliers  and  the  resulting  estimated  numbers  ot  lUness  not  as 
deflniti\e  but  as  a  first  attempt  to  link  reported  and  unrepcmed  ^'ase>  ot^ui.e-^elated 
illness    We  look  fot^ard  to  imipro\ed  multipliers  and  esimiates  ,. d  :..nrep.;n.cd  cases  fi"om 
the  results  to  be  generated  b\  the  CDC  sentinel  site  proiect. 


VI.  Human  Health  Effects 


The  description^  ot' illnesses  presented  belo'A  appiv  to  all  cases  of  the  illnesses,  not  to 

juice-related  ca>es  alone    Although  the  symptoms  might  ddTer  tor  Hiive-repitea  ..^ses,  we 
assume  that  the  differences  are  not  systematic   The  evidence  regaramg  ::eoueruies  of 
illnesses  ot  ditTerent  se\ent\  is  summarized  in  table  (■"    The  tahie  ;s  not  jitendeo  :,   "■;. 
comprehensive  and  is  not  specific  to  luices.  the  frequencies  and  patient  .:n.:v>  rriei  'aiU 


^  I  n  i 


I  .',;. 
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differ  for  different  doses  and  serotypes  of  f  a  f    kc        !  he  r.icrohial  pathogens  that  have 
been  associated  with  outbreaks  all  lead  to  gastrointeNnnal  >    npt   ins    r  \dr\sng  se\erit\ 
and  duration    The  outbreak  cases  hsted  in  'ih'p  *  rr,A\  r   t  na.e  had  the  same  iistrib  ;ti.  n 
by  severity  of  illness  as  described  in  table  6,  be   i  m    c:     'cii    ases  fend  t    he  ni  re  severe 
than  unreported  cases    Persons  suffenng  from  mild  gast.     -iiestinai  svnipt.nn.s  scld^n. 


seek  medical  care  and  do  not  show  up  in  the  di"ca<;e  dat 


a  hase' 


The  symptoms  accompanying  E.  coli  0157:  H7  illness  include  i  a  '  he.i     :>  .  d>  stools, 


abdominal  pain,  and  cramping    In  about  one-half  of  al!  cases  voniti: 


iitink:  -A 


it! 


:ur; 


something  less  than  one-third  of  all  victims  will  suffer  fever    Mi  .  incs   a  h;.  n  ai  e 
characterized  by  diarrhea,  abdominal  pain,  and  nausea,  accoui  t  !  ir  a;    ut    ne  halt    t  trie 
total  (CAST  1994)    Mild  cases  last  less  than  four  days;  s'icri'ns  do  n<  t  cnnsult  phssKians 
(Buzby  et  al   1996)    In  moderate  cases,  which  account  for  3:  peren;   -'  the  t.  ta!  niusde 
pain  and  dehydration  can  occur  in  addition  to  tne  ga^t:     ntetnai  s\inpt;  fiis    Mvderate 
cases  last  4  or  more  days  and  involve  at  least  one  visit  to  i  ;  ruMviaf:    seere  .a>es   AhKfi 
require  hospitalization,  account  for  18  percent  of  the  total     1    e  ■  n   ;  a  i  t.     t  t  seerc 
case  of  the  illness  is  much  greater  for  the  immunocompromise  :  "a:  :  •  tne 


immunocompetent    It  is  also  typically  the  immunocomprom 


ise.:  ■v'. ':. 


the  long- 


term  and  more  serious  health  consequences  associate  !  a    ''    :  >  ;  itn  tter      i  nose 
consequences  can  include  hemolytic  uremic  syndrome  (HUS),  thr   nt    t  ^, 
thrombocytopenic  purpora  (TTP),  or  death  (Gnffin  1995)    Child  e-     ;  j  the  i  Jeh,  are  a 
greater  risk  of  developing  hemolytic  uremic  syndrome  (CAST  1994)    About  one-half  of 
fatalities  attributed  to  E.  coli  0157  H7  are  caused  by  hemolytic  uremic  syndrort  e  tne 
other  half  are  caused  by  hemorrhagic  colitis    Estimated  fatality  rates  range  from  1  to  2.5 
percent  (Griffin  1995,  CAST  1994,  Buzby  et  al   1996) 


Reported  outbreak  cases  provide  direct  evidence  on  the  human  health  effects  of  £.  coli 
0157:H7    The  19  £.  coli  0157:H7  outbreaks  that  occuri  ■  i  '    t  .s      i  1  e  ruarv  1982  and 
March  1993  resulted  in  1,557  confirmed  cases  of  illness    Of  those  cases,  23  percent 
required  hospitalization  and  6  percent  developed  hemolytic  uremic  syndrome  19  people  - 
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-  1  2  percent  of  the  total  --  died  (Gnffin  1995,  Bovce,  Suerdiou.  and  Gnffin  i-'-'^). 
Because  outbreak  cases  tend  to  be  of  greater  than  average  seventv    tne,se  percentakie^ 
probablv  overstate  the  frequency  of  severe  outcomes  for  all  cases    The  percentages  of 


!U!ce-related  cases  leading  tc  hospitalization  and  hemoiviic  u 
exceeded  the  percentages  tor  all  19  outbreaks  (see  labie  4; 


rerni 


iii  4  .i- 


Symptoms  of  salmonellosis  varv  bv  serotvpe  and  bv  the  -trimune  s'at..s  ..'"the  victim. 
Diarrhea,  nausea,  vomiting,  fever,  and  headache  lasting  anvwhere  frr'tn  a  aav  •    .i  ..cek 
characterize  a  tvpical  case  of  salmonellosis  ,A,  mild  case  mjght  iast  two  cavs  \^ne'eas  a 
moderate  case  could  last  a  week  or  more    Severe  cases  which  can  iast  up  to  ttvee  ^^  ::t:>  ■. 
usuallv  require  hospitalization    Reactive  arthritis  and  Rester  s  svndrome  are  p^^tert;a. 
long-term  consequences     The  estimated  distnbution  ot' cases  between  nnid   r-:.,>.,ie-a*e   .and 
severe  depends  on  dose  and  on  the  population  at  risk     At  ao.ses  tnat  h^ve  '^ee^'  a-sociated 
with  past  outbreaks,  mild  cases  are  estimated  to  account  for  about  t^O  to  70  re: vent, 
moderate  cases  for  20  to  30  percent,  and  severe  cases  5  to  i  5  percent  c-\  aJi  vases 
i^fauskopfet  al    1 988,  Martin  et  al    1993)    Fatal  cases  account  ?>r  iess  tn.in      '  re^ce- 
of  the  total  (CAST  1994) 

Salmonella  nphi  leads  to  a  severe  illness  characterized  bv  fever  headache  couching 
nausea,  vomiting,  diarrhea,  dehydration,  rash,  weakness,  and  maJaist     Tne  n.ness  mav  ;.ist 
several  weeks  and  usually  requires  hospitalization.    The  case  fatahtv  rate  -  •  ne-.ent 
(CAST  ]Q94) 


C.  parxiim  cau.ses  uaterv  diarrhea,  nausea,  vomiting,  abdoniinai  pain,  dTid  vtaniping. 
Cp.-ptosporidiosis  lasts  from  one  to  several  weeks    In  a  studv  of  the  I^^^  Create 
Milwaukee  outbreak,  CDC  used  the  following  seventv  classifications   a  niiiii  .as-  meant 
that  the  patient  did  not  seek  health  care,  a  moderate  case  meant  at  least  c-ne  pn>SiCiaii  vimI 
or  emergency  room,  visit  but  no  hospitalization,  a  severe  case  required  hosr^italizatinn    For 
the  Crreater  Milwaukee  outbreak  associated  with  dnnkmg  water   -he  di.stnbution  of 
seventy  was  90  percent  nuld,  9  percent  moderate,  and  1  percent  severe  (Jiaddrv  i-^97). 


i  i  4t. 
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Cryptospondiosis  can  also  lead  to  certain  chrome  hea  :    :     ^  env   iFK  ud  nw;    hw  «<tit!s 
hepatitis,  and  pancreatitis    For  some  immunocompromised  pci  f  ;c_  su^h  a^  AIDn  >i^t;nus, 
cryptosporidiosis  can  be  progressive  and  possibly  fatal 


B.  cereusiooA  poisoning  has  been  associated  with  .;  a;:'  ca  m  :  ahdi  inmai  .r unrmki    1  he 


illness  caused  by  the  B.  cereus  diarrhea  toxin  usually  last 


s  !e<^- 


Ad\ 


1 1    "    ' ,'  '  m 


seldom  seek  medical  care    The  illness  caused  by  the  B.  cereus  t  r  utv  :   \  r  asN     ru;rr 
and  can  lead  to  vomiting,  but  has  mainly  been  associated  with  rice  and  other  starchy  foods. 


\   li      \..!    Ht.U 


".Uablr  Hdi/ar  d\ 


The  microbial  pathogens  do  not  exhaust  the  potential  huma:  hazards  ass  xiated  vMth  fr 
and  vegetable  juices    The  other  hazards,  mostly  not  he  a:  teaMbie  irw  lide  .  ar    i  n 
materials  that  can  be  inadvciiently  introduced  into  ilic  puij  i  t     uvh  a^  ^heniKai 
contaminants  and  metallic  substances    Outbreaks  and  pro^l     •  ■v.dlis  >  ncc  tat  :r  ~   ;  r   > 
the  main  evidence  that  these  hazards  mav  be  present  in  juice  arsj  uice  dMnkN    fr  hJ  ut 
recalls  have  been  issued  because  of  u»c  picsence  of  lead  t!n   .    ppc:    ^ulntt-s  m  diurn 


hydroxide,  unlabeled  yellow  dye  #5,  natamycin,  salt,  milk,  ^ia^.s  and  pastK 


I  hn 


f  presence 


of  pesticides,  tin,  fluoride,  viruses,  toxic  seed  matenal  fron:  ki  uanabana  trut   and  tne 
poisonous  parts  of  the  elderberry  plant  have  caused  outbreaks. 


These  hazards  are  diverse  in  their  health  consequences  (all    n  iia!    n    r  headr  c*!e^tN  m 
this  section  comes  from  the  U  S.  Food  and  Dma  Administ  iti  n  s  ( i  vv7b;  Heain 
Hazards  Evaluation  Board  Report)    Lead  "represents  a  !   nw  term  ^.hn mc  ha/ard    f 
negative  consequences  on  neurological-behavioral  and  cog:  :t: .  e  de\  ek  pment       I  nere 
may  also  be  acute  symptoms  if  the  dose  is  high  enough.  For  tir-  n.  tr  iit  drinks    ne  ha/aids 
are  gastrointestinal  vomiting  and  acute  gastric  disturbance    7  he  small  am  nrus    t  l    ppe' 
that  have  been  found  in  juices  have  led  to  nausea  and  vomiting    H  ghei  .   narrations  of 
copper  are  more  toxic,  but  have  not  occurred  in  juices  or  juice  drinks. 
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The  chemical  contaminants  that  have  been  found  in  iuices  'nJude  sulfites,  sodium 

hvdroxide  and  undeclared  a\es    Suif!te-sensii!\e  pe.Tie  -.an  e\rerien.:e  symptoms 
ranging  iron]  riioderate-acute  sensuiMiv  reaction  to  anaphviactic-like  shock.  Victims 
descnhed  the  health  etTect  rrom  sodium  hN'droxide  in  citrus  punch  as  oral  burning  or 
!rr;tat!iMi  ot  the  lips  ii'in  contact  uith  the  bottle  ncvK     Multiple  fruit  drink  products  for  10 
companie'^  contained  undeclared  FD&C  \eiiou  s  s  j^  piMenuaj  auci  gen),  which  is 
considered  a  lirnited-acu'e  to  modeiate-a^ute  heaitr  na/ard 


i)the:  ^r-ntam.nants  posing  nealth  hazards  mclude  gsass^  piaStic,  salt,  and  milk.  Undeclared 

salt  cojid  be  a  health  hazard  to  people  v».'ith  h%-pertens!on   hear^  failure   and  some  types  of 
renal  disease    I'ndeclared  milk  is  a  hazard  to  people  'A:tn  lawt.'se  oit.acance  or  protein 
alle^gy  o">r  intolerance)    Cjiass  panicles  are  a  dange^  to  the  ";  'Oth,  throat,  and  gut,  but  the 

risk  is  small    For  plastic,  aspiration  is  the  potential  hazara    The  re^  r^e  who  <;^v4"r---ved  the 
piastic  complained  ot^hoking 


I'esticides  pose  manv  potential  human  health  hazards     -Mtnr-;.gn  pesti..ues  ,an  be  toxic  in 
high  enough  doses,  the  residues  likeK  to  be  found  m  tniit  oiue^  are  o  .    smdj,  'o  pose  an 
acute  hazard     The  more  hkeK'  hazards  result  from  cnr  vio;  exp.sure  to  small  pesticide 
residues    Those  residues,  if  consumed  for  man%  vears  ma\  '^e  ;art;e  en  ■.., i^h  to  lead  to 
chronic  health  problems  such  as  cancer    The  likelihood  o!  v-hroni.:  nealth  bazards  from 
pesticide  residues  m  luices  depends  on  the  likelihood  ot  lo-ng-tern:  .  •ns.onption  of  the 
contaminated  product    It' an  excessise  residue  ivcurred  rarei\    'ne  iikenhood  of  chronic 
health  effects  would  be  negligible    If  an  excess!\e  resij^^e  OK..o,.>rren  a-  a  'esult  of  normal 
processing  practice  (such  as  might  occur  with  the  improper  use  o  an  an lo microbial)  and 
uas  likeiv  to  recur,  then  there  uouid  ne  potential  chroniv::  neaitn  ette,.is  for  some 
consumers. 


T"^ 


e  probabilit\  that  luices  or  juice  products  v.\i\  contain  restivice  resicioes  jerenjs  on  the 
amounts  used  on  the  rau  product,  the  amounts  present  on  the  ■-ou   anOj  tne  e:*ect  of 


24:?4R 
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processing  on  pesticide  residues    The  levels  of  pesucide  residues  r  ufJ  :;  -iA  fruits  have 
generally  been  well  below  established  safety  levels    In  fiscal  year  19Q4,  for  ex.in  p  c    iess 
than  one  percent  of  the  fruits  sampled  in  the  i  DA  ^  pesticide  m<  r-.  rue  pr  ucMn;  ha  1 
violative  residues  (Food  and  Drug  Administration  1995)    ?'      t>Mnki  pr   hat  b.  reduLcs 
residues  further    For  example,  98  percent  of  benomvl  residue  s  renin,  ed  ton     rankc 
and  71  percent  is  removed  from  apples  during  processiUk:  ■  •     uxc  <  f  ikins  1  v8v)     I  he 
combined  effects  of  low  residues  on  raw  fruits  and  vegetables  i*  d    t  'u'ncr  re  iucti  nis 
during  processing  account  for  the  virtually  absence  of  violatr  e   csui  u,  s      r:u r 


,  t'S 


From  fiscal  year  1991  through  fiscal  year  1997.  the  TD  \  'r^Acd  '     'J''  dome^'u  .i:i<l 
imported  fruit  and  vegetable  juice  samples,  the    i^u  us  .  ur  e  tu^:^)  b.  th  siuAciiuin^e  an  i 
compliance  programs    Of  the  1,19b  idinpie^,   :n:et;  ^   r.taineu  vKvativc  residues  of 
acephate  Other  violative  residues  (class  2  --  not  in  conp  lan^e  hut  net    t  leu  ulaic^r. 
concern)  found  between  fiscal  1991  and  fiscal  199"   ruudeu  traces  nt  acephate  m  i  ne 
sample  of  watermelon  juice  concentrate,  traces  of  chlorpyrifos  ui    ne  sample    i  grape 
juice,  and  traces  of  methamidophos  in  two  san  r"e    ^n  <.  A^er-A  nectarine  lui^e  and  ^ne 
sample  of  apple  juice  concentrate    Of  the  ek;  •    au;  e    r    •   r  ^   niphan^e     ni\  three 
were  of  regulatory  concern 


To  estimate  the  potential  number  of  excess  cancers  from  \  u  iati.  e  acephate  residues  ue 
will  assume  that  the  samples  analyzed  beiv^een  ii3>.4:  ^edj  r*  m  aiid  tiscdi  >edi  i  ^''"  were 
representative  of  all  juices    The  levels  of  acerhate  ^  the  three  violative  juice  samples  were 
0  075,  0  052,  and  0  040  ppm,  for  an  mean  residue  e    .  u  to  0  05b  ppm  i  in.^  liter !     !  he 
fraction  of  samples  containing  measurable  icsidues  vsas  appiuxiinaielv  c  iHi2^  ( ^      i  l^o , 
The  average  residue  in  all  juices  (both  violative  and  non  violative'^  v^ould  equal  ^'  nnni4 
mg/liter  (0.056  x  0  0025)  With  annual  juice  consumption  equal  i     M  liters  dau\  luice 
consumption  would  be  0  093  liters/day  (34  liters/year  -^  365  davs  veai        !  he  mean  dailv 
intake  of  acephate  residues  in  juice  would  equal   13x10"  mg  da\  tO  DOOM  rikt  hte?  < 
0  093  liters)    The  daily  intake  per  kilogram  of  body  weight  for  a  60  k^  petNur  vs   i  id  be 
2.2  X  10"''  mg/kg-bw/day  (13  x  10"'  mg/day  -  60  kg-bw>    The  T'  S  Fnvir nmenta! 
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Pioieciion  Agencv  has  estimated  the  cancer  potencv  c.t'  acephate  to  be  0.0087  (mg/kg- 

bw'davd''      The  lifetime  probabihtv  of  cancer  uould  '^e  the  pr.^d;,..:   •*  r^ency  and 
exp-sure,  or   1.9  x  10"' (0  OOOnoo::  mg"kg-bw  da%  x  0  008" -n^.  kg^*- ^^   :iv')'')-  For  a 

pcpuiativ-n  ot  It?'"'  riiiihi-n   the  result  'w^r^ld  be  about    '  ^  additional  cancers. 


Other  contaminants  hHind  ;n  truit  and  \egetabie  iu]^e>  include  suspected  viral 
contamination,  natural  loxms  ipatuhns,  and  mold    Ir:  one  juice-related  outbreak  of 
eastrointestmal  illness  the  svmptori^N  included  abdot^iina!  rain  nausea,  and  vomiting  and 
we-e  .ha'dLtenzed  b\  abrnpt  onset  and  shc^r;  duration     b^  another  outbreak,  the 
symptoms  developed  \>.ithin  4S  hours  /d"  drinking  oovC  and  included  cramping,  vomiting, 
diarrhea   ana  k''.v-t::ade  texe'     \'l'al  ^^  ntammants  uc'e  NUspected  in  both  outbreaks,  but 
not  fouriu    The  nausea  and  \    rioting  -uspe^;eu  t    have  resulted  fi'om  toxic  seed  material 
in  guaiiabana  iui.e  began  Vyiihun  one  hour  of  consuniptiori    Paris  of  the  elderberry  plant 
contain  an  alkaloid  and  u'ucose  that  under  certain  .onid'tions  can  produce  hydrocyanic 


acid.   J.o^e  made  tiom  eidert 


^err.  caused  eastrointe>'ma:  a 


nd  neurological  symptoms. 


Asse'ising  most  of  the  hazards  described  in  thi";  section  will  not  go  beyond  hazard 
identitkativm     These  h^izards  are  irregular  and  unpredictabie,  with  mostly  mild  outcomes. 
1  he  poteniiai  adverse  health  etdects  asbociaiea  with  somie  oi  trie  hazards,  such  as 
pesticides  are  great  and  mav  require  monitoring  bv  processors.  Nonethe'ess,  we  found 
little  epidemiological  and  product  sampling  e\iden>:e  that  oo.es  have  been  contaminated 
vsiih  these  hazards  at  leveb  suificient  to  cause  senous  illness. 


\  111.  Summary 


^e-.f 


e\erai  different  questions  about  the  morbiditv  and  mortality  associated  with  the 
consumption  of  t'ud  and  .egetable  juices  have  been  shown  to  be  potentially  important. 

These  uuestions  m^:lude,  • 


_'  1 1  "^  '^^ 


T-..J..,    ,!     K..,.;strr 


•  What  are  the  health  hazards  associated  with  juice  consumption? 

•  Which  processing  steps  are  most  frequently  associated  with  'he  introducti   n    fthes 
hazards? 

•  What  kinds  of  juices  are  most  likely  to  contain  these  hazards? 

The  Center  for  Food  Safety  and  Applied  Nutrition  working  group    a-  k:,t!'  crc  i  u  .1 
considered  information  and  data  related  to  these  questions  and  wil!  a  ij;  c  ^  a  ■-.a'   n  known 
and  what  is  not  known  concerning  the  answers  to  all  three  questions. 


What  are  the  health  hazards  associated  with  juice  consuaipi.on? 


The  main  health  hazards  associated  with  juices  i:  :  •  r 
pathogens    Although  other  hazards  --  such  as  ;  v  t    ;  : 


^;J,iC>       a; c  pnteriiidiK  '^c^llHi^, 


the  estimated  risks  are  small  and  no  human  data  ind'cati    *  ,i'  '.ncu  pn st  rKc  :-    u i.cs  ha 


':.ii:  ncdith  Jata  on  :i!ncs^es  and 
"■;  n::vr,ibidi  rath«ik;en>  [-rorn 
c^scn  caused  b\  mur.ibiai 


caused  senous  illnesses    By  contrast,  we  do  have  -  :  ;t 
deaths  resulting  from  consumption  of  juice  con;  ;:•      iu\ 
1993  through  1996,  juices  accounted  for  44    woniirnit  ci 
pathogens,  with  symptoms  that  ranged  from  mild  disv    n.tort  to  viw  death  « see  tables  4    ^ 
and  6)    The  pathogens  included  Salmonella,  E.  coli  0157  H7.  B.  cereus,  (    parvum^  and 
an  unknown  microbial  pathogen    It  is  likely  that  :nc  447  repuited  ^ascb  repiesenicd  a  very 
small  fraction  of  the  total  cases  that  occurred,  because  in  mo«;f  instance^  victims  either  do 
not  seek  medical  treatment,  or  ~  when  they  do  ~  their  ilh  •    scs  are  n  '  dak;:,     e  i 
misdiagnosed,  not  reported,  or  fail  to  be  associated  with  their  coiisuiiipuun  of  juice. 


Which  processing  steps  are  most  frequently  associated  with  the  irnri'duvtioii    -these 
hazards'^  We  found  little  data  available  to  answer  this  question.   1  af!i!>  and  L)[v.hdrds 
appear  to  account  for  most  primary  sources  of  contamination;  in  fact  manv  path  L-en^, 
such  as  E.  coll  0157  H7,  appear  to  be  common  in  the  rural  envu   rr-  er :   ad  theet     e 
some  of  the  raw  product  will  be  contaminated    Although  little  evidet;^c  nas  r  ceii 
accumulated  to  indicate  where  and  how  pathogens  are  most  likely  to  >^e  intr.  duced  the 
following  possible  causes  of  contamination  (which  occur  during  the  growing  ard 
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nar\estint  steps!  na\  e  been  sjggested     use  ot'droppeu  t'"u;t,  ;i:.  x.i^^.t-.  of  livestock  or 

whd  art;TTiais  Cv^ntaminated  civ^und  water    anc  .  itjirn:na'ej  nuiiidns. 


Washing  the  extenor  of  the  fruits  erTevt: .  e!\  :er;c\es ::  e  contamination  only  if  the 

washinc  i<;  <;ut^k;cnt  .  trutougt^  ^:-c  tt  c  : '^duc!  interior  has  not  become  contaminated.  If 
neat  r:v'^essing  (or  scrtie  sirrciar  et1evb\c  step  >  .s  .d-'-ed  out  properly,  little  risk  from 
pathogens  >nouid  remair^  in  tne  tlnished  ^uise  p'.^ju^t  (with  iht  exception  of  the  5.  cereus 
\.o\v\  •Ah'v.h  v.ar  sur\ivc  ordinarA  kjue  paste, in/aiiou  umes  and  leinperatures).   In  the 
past,  ac  d;t\  ana  water  aa;.:t\  pte  entea  the  su  \ival  of  microbial  pathogens  in  non-heat- 
treated  ju^e    In  re  ent  >earv  new  mi.r  b  a  s -.ins  •  ac  emerged  that  have  demonstrated 
their  abditv  to  sun  p.  e  n':  at  .east  s.-nie  reiatp.  c'\  acid'C  h;ices. 


What  kinds  ot  juices  are  most  likely  to  contain  these  hazards'^  This  question  can  be 

apswereP  at  least  paahtativ ei\     \^M'-heat-tTeateP  pp^cs  a.v.p.inted  for  339  (76  percent)  of 
•►,,.  .:.4~  vdses  rcpp'^ep  m  1993-1996,  vUpJe  accounung  for  shghlly  more  than  one  percent 
of  luive  .ppsuinptipp    In  additipn,  the  idnesses  ass,.^;d'ed  with  non-heat-treated  juices 
leaded  t.^  '^e  ntcne  severe  tnan  tnnse  assP-^natec:  w-tn  Pcat-"eated  'uices  (see  table  6).   We 
'heretore  conLP.Pe  tttat  n   n  beat-treateP   ui^ps  are  much  more  hazardous  than  heat- 
ti  eated  pii^es. 


Federal   K.     -t.-r/Vol.  63.  No.  84/Friday.  May  1.  1998/Proposed  Rules 


The  Almanac  of  the  Canning,  Freezing.  Preserving  injuMnes.  1996   V\  esiniuibttri.  Nil) 
Edward  E  Judge  &  Sons 

Aserkoff,  Bernard,  Steven  A  Schroeder,  and  Philip  S   ti;  ivhnun  1970    "Sdimonellosis  in 
the  United  States  —  A  Five- Year  Review."  American  Journal  of  Fpuifmsi  /  '^r\  ^2    '  ''24 

Attaway,  J.  A.,  R.  D.  Carter,  and  P  J  Fellers    1989       I   ends  n  (  itms  Industrv     the 
Production  and  Handling  of  Fresh-Squec/e:    i  n  ;isteur;/ei  Orange  J ui^e      / /ivAv/k't  v 
Obst  56:  613-616 

Barker,  W.  H.,  Jr  and  V   Runle.  1972    "T    \\\a\.-  lukr  -X.ssocidted  dastroententis, 
Washington  and  Oregon  1 969  "    '""<  -     in  -^  >u^n,h  .'' :  fiJi^mnnoin,  ^h^   2  1  '22^ 

Bean,  Nancy  H..  Patricia  M  Ui.iJiu,  Joy  S  GouldimL  and  (  ecile  F^   !\e>     1990. 
"Foodbome  Disease  <•■',"■  "MK  .    ■    > --.r  Nuninid;..  1983-1987"  .inurtuil  <'^f'  F'hJ 
Protection  53  (August)  71 1-728 

Benjamin,  M.  M  and  A  R.  Datta.  1995  "Acid  Tolerance  and  Fnterohem<  rrhagic 
Escherichia  Coli"  Applied Errviron^  -    u  '.  Ucrobiology  61     : ' '  '  i  ? ^ 2 

Bennett,  John  V,  Scott  D  Holmberg,  Nfi:'";j  F  R    .--s  and  Steven  I    Solomon    I'^S^ 
"Infectious  and  Parasitic  Diseases  "  In  Clone  "h     -jr    :ht  Hurdcn  ,,{  '  riruu  t\vsiir\ 
Illness,  cd  R.  W  Ambler  and  H  B  Dull,  102-114    .\c\v  \  jik  Uxioid  Lnrvers!t\  ?if^> 


Besser.  Richard  E,  Susan  M  Lett,  J.  Todd  A  iM"    M:vr,ae>i'    i>-vic    [ini.>{h\[>   Barrett, 
Joy  G.  Wells,  and  Patncia  M.  GnfBn.  1993.  "An  Outbrcax  ^i  Diarrhea  dud  Hen  olvtic 


Federal  Register  /  Vol.  63,  No    84/Fndav.  Mav   l     ;t^98    Prorxjse;;   Rul 


es 


:4:-!'i  ^ 


Uremic  Syndrome  from  Escherichia  coh  01  '^'^  H^  m  Fresh-Pressed  Apple  (  ide- 
Journal  of  the  American  Medical  AsscKiaiion  269   22 1  "-2220. 

Bovce,  Fhomas  G  ,  David  L   Swerdlov.-.  and  Patncia  M  Gnffm   ]^^^'^      .F^. /?.  r  J;,  ,  co// 
01  "^^  H"  and  the  Hemol>tic-Uremic  Syndrome  "    Scm  tMgiand  jiiurnal  (4Mtdh.:nt 
333.  364-368. 

Branen,  Alfred  Larr\  and  P  Michael  Davidson   1983    Anum;^r(;h,ais  i?:  /-iHK:   Nev'. 
YoiK.  .Marce!  Dekker.  Inc 

Buchanan.  Roben  L    !99^   Presentation  at  Food  and  Drug  Administrathm  Public 
Meeung,  December  16- 17,  .Arlington,  V'.-^  -Curreni  Science  and  TechnOiO.:\  /-n  P;esh 
Juices.  Notice  of  Meeting  "  Federal  Re^ster  M  (November  27,  1996);  60290. 

Buchanan,  Roben  L.    1997.  Personal  communication   Apn;  2v. 

Buzbv,  Jean  C  and  Tanva  Robens    1996    '  ERS  Ipdates  l     S  Fv^odborne  Divease  Costs 
tor  Seven  Pathogens  '    hoodRevieM,  19  (September-December '   2: -25. 


Buzbv,  Jean  C  ,  Tanva  Robens,  C  -T  Jordan  Lm,  and  James  M  MacDonajc     :  ^^^-6. 
Bacterial  Foodhorne  Disease  Medical  Costs  d  Productivity  Losses  W  ashingtor.,  DC: 
United  States  Department  of  .Agriculture,  Economic  Research  Service,  .AgrK./itu'al 
Economic  Repon  No  "^41  (.August). 


Centers  for  Disease  Control  and  Prevention  (CDC  i     i  -^^    'Salmonella  txrhimun'u"^ 
Outbreak  Traced  to  a  Commercial  Apple  Cider  --  Nev.  jerse\      MwhiJin  ana  M^-rnlity 
H'eekly  Report  (MMWRj  24   87-88. 


Centers  for  Disease  Control  and  Prevention  (CDC).    1984      Poisoning  from  Flder-^e"-v 
Juice  -  California  '  Morbidity  and  Mortality  Weekly  Report  [MMWR^  33.  173-i74. 


....;,;    K.-.  ,st,.r/Vnl    Bl.  No.  84/Fridav.  Mav  1.  1998 /ProDOsed  Rules 


Centers  for  Disease  Control  and  Prevention  (CDC)     1991      (  hoiera  Assocuited  v>.!th 
Imported  Coconut  Milk  "  Morbidity  and Moriat in  »iitA/>  Rt'p<in  iM\fHIy  -i^'  844- 
845,  860 

Centers  for  Disease  Control  and  Prevention  (CDC)   1996a  "SurvciiLin^c  t  ■  F    nitv  [uc- 
Disease  Outbreaks  -  United  States,  1988-1992  "  COr  S  unellince  ^ummanes 
Morbidity  and  Mortality  Weekly  Report  (MMWR)  45:  SS-5. 

Centers  for  Disease  Control  and  Prevention  (CDC).    1996b      <  )utrreak  (>f  Fschenchta 
call  0\ 57  H7  Infections  Associated  with  H'    n;  ^^  '  -  pastcu-i/ed  (  i  mnierciai  \prie 
Juice  --  British  Columbia,  California,  Colorado,  aiu]  \s  dshingt  n,     \U>rhidit\  and 
Mortality  Weekly  Report  (MMWR)  1 996b  45:975 


/ 


Centers  for  Disease  Control  and  Prevention  (CDC)   1996c     \atunai  Salmimtlia 
Surveillance  System:  Preliminary  Report  of  Dita  Recei-.e  i  t   r  W95     Mtniorandum 
August  27. 


Centers  for  Disease  Control  and  Prevention  (CDC).   1997.     ( > utbreak  o\  [..schenchia  ci'Ii 
0157:  H7  Infection  and  Cryptosporidiosis  Associar- .-:  Ath  Drinking  I  npasteun?ed  Appie 
Cider  -  Connecticut  and  New  York -- October,  1996."  A/  '^.J/ri  and  Mfrialux  Wt'ckiy 
Report  (MMWR)  46:  4-10 

Cockram,  S     1993.  "Juice  Extraction  "  \n  Juice  Tec  h':<:^\  ^i^'-kshoj-  i 'iioher  I '^- Jy, 
1993,  ed.  Donald  L.  Downing,  4-8    Ithaca  Luincii  Liiiversit\ 


Cohen,  Mitchell  L.  and  Robert  V  Tauxe    1986      ! )  uc  Ki's;>tdr:!  N.;/m -m  /A;  n  the 
United  States:  An  Epidemiologic  Perspective."  Science  2  4    \    .ember  i    '^  4    ^9. 


Federal  Register    \'oi    b3.  .\o,  84 .' Fndav    \1a\    1     IQmh    Pr,"  ^.^-s^--.   Rules 


i4J5 


Cook.  Kim  .A  .  David  L   Swerdlow.  Thomas  Dobbs.  N   Puhr   G   Hiadv.  (    Oenese.  L. 
F-melh,  B   Toth,  D  Bodager,  and  Patricia  M   Crnffin    Isiyo.    tresh-Squeezec  Saimuntilla: 
.•\n  Outbreak  ot  Salmonella  Hartford  .Associated  with  I'n-Pasteurized  Orange  }.y.ce  ~ 
Florida      Pr(Kee(Jing'^  of  the  45th  Annual  Epidemic  Inielhyenn  yenh  t  ■     -'lU  ^t  nee, 
Atlanta,  UA   (April  22-2oj 


Council  for  .Agricultural  Science  and  TechnoiOc:\  'CASTi    i  ^^4     ■■  ,>,kJ-~H'  "-nt^  / \un<'i\  ';•. . 
Ki.sLs  and  ('onsequences  .Ames.  Iowa  Council  tor  .Agncuituiai  Science  ana  le^mioi-jt,), 
Ta.sk  Force  Report  No    !22  (September) 


Denmson.  Barbara  .A    1*^96  "Fruit  Juice  Consumption  b\  Inianis  ana  Chiidieii    \ 
Review    '   Journal  of  the  American  ( 'allege  of  Sutrition  i  "^    4S- ;  1  S. 

Downes,  J  W     iQQ'^      Equipment  for  Extraction  ot  Soft  :tnd  Pcvct  Fnji!  Jukes."  In 
Production  and  Packaging  of  \on-(  'arhonated  Prui!  Juice^  ana  '-i^;/  /-o.i  --.j^'r^   cd   P. 
R  .Ashurst.  19'^-22n    New  "lork   \'an  Nostrand  Remhoid 

Downing,  Donald  L.    I'^S^    ".Apple  Cider  "  In  IJcKCssed  Appu  J'-rKtu.is   to:   [)..naidL. 
Downing,  169-188    New  ^'ork  \'an  Nostrand  Remhoid 

F.lkins,  Edgar  R     1989    "Effect  of  Commercial  Processing  on  Pesticide  Residues  in 
Selected  Fruits  and  Vegetables  .Journal  of  AOAC  Iniernaiionai  '"2    ■- .'  >-535. 

Faigh,  J  G     1995.   "Enzvme  Formulations  for  Optimizing  Juice  \  leids  "   Fnrxl 
lechnologx  49   ''9-8  3 


Francis.  .A  J  and  P  W  Harmer     1988    "Fruit  Juices  and  Soft  Dnnks     In  .^^ond 
Industries  Marmal.  ed   M   D   Ranken.  249-284    New  ^'ork    \  an  Nostranc  Remn/ :  j 


243S6 


.,u.  li   K.js!,!    Vol,  63,  No.  84/Fridav.  Mav  1. 


Proposed  Rules 


Gnffin,  Patncia  M     1995.  ''Escherichia  coh  0157  \\~  A!\d  i  )ther  Fnterohemorrhaiiic 
Escherichia  coll.  "  In  Infections  of  the  Gastromun'un     'it ,'  ed  M    '   Bla>e!    P  1) 
Smith,  J.  I.  Ravdin,  H  P  n-eenberg,  and  R  L  (  nt  imiu,  ;_>  ;-7bi     New  >    rk   RaviM^ 
Press 

Gnffin,  Patricia  M   1996  Presentation  at  Food  ai:  1  •    l  \  ImniistratK  n  fubi^  Meetiig, 
December  16-17,  Arlington,  VA.  "Current  S.  tr  ,  c  mi  !  ctfuu  lowiv     [■  hrt-sh  Jui.cn 
Notice  of  Meeting."  Federal  Register  61  (Nc  .  cm;  er  27,  U^  ^  .   '0290, 

Griffin,  Patricia  M  ,  Stephen  M  Ostroff,  F  e'\  Ta;x"  Katherine  D  Greene  J  v.  G 
Wells,  Jay  H  Lewis,  and  Paul  A  Blake  1988  1!:  rs  e^  Assiviated  with  hs.h.nchiu 
co// 0 1 57  :H7  Infections"  Annals  of  jnurnci.  \hju:nt  ijv   :u5  712, 

Gnffin,  Patncia  M.,  Beth  P.  Bell,  P-i.   K   *  irN.aK    iessua  1  mtie.  limothvP  Barrett, 
Michael  P  Doyle,  Anne  Mane  M.  \  i:''M;:i    Xri^Mi.  M    ^heter   andJ(>\(>   Uelis    i9v4. 
"Large  Outbreak  of  Escherichia  coh  ( )      '    H     •  the  U  estem  i  nited  States     In  Rt'ccnt 
Advances  in  Verocytoxin-Producmg  Escherichia  coll  In'' .  n  niKi   M   A   Karmali  and 
A  G  Goglio,  7-12    Amsterdam  Elsevier  Science 

Haddix,  Anne,  1997    Personal  communication,  February  24 

Hancock,  Carrie  M  ,  Joan  B  Rose,  and  Nf  h.!"'  G  illah.tn    '  ^^"    "The  Prevalence  of 
Cryptosporidium  and  Giardia  m\J  S  Grours  :  s  s  c:        1'     veedntts   Intetnationai 
Symposium  on  Waterbome  Cryptosporidium    ,\c\spuit  BcawU,  Calitoriiid  !,MdiLhj 


Hang,  Y  D    1993    "Enzymes  in  Juice  Processing  -.  ,   h\hn,>iir^\  \V,>rk\h<ip, 

October  18-19,  1993,  ed  Donald  L  Downing,  8-9    iiiu^d  Cuineii  Lmsciiii) 

Helmick,  Charles  G  ,  Patncia  M.  Griffin,  David  G  Addiss,  K  Ht  ri  ■>    I  auxe   i.  d  [)ennis 
D  Juranek,  1994,  "Chapter  3;  Infectious  Diarrheas"  Inbi^c^iiM:  uisc^L^ti  in  int  iniicd 


Federal  Register  .'Vol    R3,  No    84  Trida\     \fa\'    *     ]QQ8  "^-'-'i- ■<<■■'  ^  /.^ 


^luiL's.  t.pidemiolo^  una  Impaci,  td  James  F   Everhan   8''-12^    Washington,  DC:  U,  S. 

Gnvernrnent  Printing  Office,  NIH  Publication  Nc   ^v4-i4-:"  Alav). 

Hooper,  J    1'-;*^:^       riopical  Frui!  Juice  Processing     In  I'r^  Jin  •.>>-  j^j  Pack/i^ng of 
ynn-Carhnnated  Frtjft  Juices  and  I' run  hevvra^e^   ed     P    R    -Xv' 
^'ork    \  an  N'osirand  Reinhold 


=•    106-127,  New 


1^4- 


Inderkum  B    i^^'-W     Pineapple  Juice  --  A  IdorAai  Delicacv"  Flussiges Obst 6\    102- 
104, 


Keene.  U    }■     J   Kc.k   F   Sazie,  \'   K   Balan,  D   li    R..e   ..i-d  D   P  ITancock.  1996.  "An 
( )utbreak  ot  /oi  henthui  ,.uii  (,)]  n"'  H"  Traced  ro  a  Novel  Source:  Black-Tailed  Deer." 

Abstract  "  K !  'O    '^bth  Interscience  Conterence  on  ,\jitiirucioDid.  Ai,eriis  and 
Ghemot.herapv  ( 1('/\A(  s  (  Septerr.ber  1  '^•-  i  S  i   277. 

Kmibali   Dan  A     h^^^l     i 'urus  i'rocesMng   i^uuiity  •. '< >ntrui  a/iu  i  >., nnology.  New  York; 

\  an  Nostrand  Reinhoid 

Kresx  R    l^^^''^  Presentation  at  Food  and  Drug  Adrriinistrati.  r  Public  Meeting,  December 

l5-i7,  Arlington.  \'A     Current  Science  and  Technoioe\  on  I'v-':  .oo.e'^    Votice  of 
Meeting  '  /-eJt'.ra/ /<t'ifn7t''- bl  (Nosember;"    :oq^.  «   60290. 

Kupperman.  G    i  ^96   Presentation  at  Food  and  Dn.g  Admmistraio-n  Vs:\\..  Meeting, 
December  16-P,  Arlington,  \-\  ■Current  Science  and  Techniilog\  :"■  b'esh  Juices; 
Notice  of  Meeting  '  federal  Register  6!  (November  27,  1996):  60290. 


I  eonard   S     1Q80    "Tomato  Juice  and  Tomato  Juice  Blend?  "!r /n.;/ .;'/J  Fe^toftfe 
.luhc  />..>tos,v/^?_e  /fc/wrj/r/j^,  ed   Phihp  E   NeUon  and  Dcn^j  K    i  :-e^^ler,  548-572. 
W'estpon,  Conn    A\'l  Publishing  Company. 


Leyer.  G  J  ,  L  L  Eang,  and  E  A  Johnson  1995    "Acid  Adaption  of  £.  coli  0157  H7 
Increases  Survival  in  Acidic  Foods  "  Applied  Environmental  Microbiology  61   3752- 
3755 

Mac  Kenzie,  William  R  ,  Neil  J  Hoxie,  Mary  E  Proctor,  M  Stephen  Gradus,  Kathleen  A 
Blair,  Dan  E  Peterson,  James  J  Kazmierczak,  David  G  Addiss,  Kim  R  Fox,  Joan  B. 
Rose,  and  Jeffrey  P  Davis   1994  "A  Massive  Outbreak  in  Milwaukee  of  Cryptosporidium 
Infection  Transmitted  Through  the  Public  Water  Supply  "  New  England  Journal  of 
Medicine  33\    161-167 

Martin,  Sheila  A  ,  Nancy  Dean,  Josephine  A  Mauskopf,  Vincent  G  lannachione,  and 
Thomas  S  Wallsten    1 993  A  Sampling  Aid  for  Implementing  Risk-Based  Import 
Inspection    Research  Triangle  Institute  Report  to  the  l  cnier  for  Food  bdic. ,  ar     Apr  ed 
Nutrition,  US.  Food  and  Drug  Administration  (September) 

Massey,  L  M    1989  "Harvesting,  Stonng  and  Handling  Processed  Appici      1: 
Processed  Apple  Products,  ed    Donald  L  Downing,  31-52    New  York  Van  Nostrand 
Reinhold 


Mauskopf,  Josephine  A  ,  Michael  T  French,  A.  Scott  Ross  Die^d'c  M  Mar  ire  Richard 
W.  Leukroth,  Jr ,  and  Kenneth  D  Fisher   1988  E^tm;  ::.<:,■  '.t  •  ;../.     -      nvu'iers'  Loss 
from  Foods  Violating  the  FD&C  Act  Research  Triangle  Report  to  tfc  (  n  tcr  for  Food 
Safety  and  Applied  Nutrition,  U  S  Food  and  Drug  Administration  f '^er^ember) 

McLellan,  M  R    1993    "An  Overview  of  Juice  Filtration  Technology  "  \n  Juice 
Technology  Workshop.  October  18-19,  1993,  ed  Donald  I    P  -vning,  23-^6    ithaca: 
Cornell  University. 


Fedpral   Register    \''    n^    N'      8- 


uuh 


^-i   '■    ■" 


McI  e!!an  M  R  and  F  J  Race    1995.  "Grape  Juice  Processinc  "  In  Production  and 

Pack^ii'iriv  ijf  Son-'  \j'-hnnLj!ca  Fruu  Juut^  jnj  h''u::  "^t  verages,  ed.  P.  R.  Ashurst,  88- 

105     Ne-A  ^'ork   \'dn  Nostrand  Reinhold 


Mchr'ich  did  Fehon     1  ^^"^  In  rnn!  i}nJ  Ve^eia'f-le  Juice  Processing  Technology,  ed. 

Pr::hp  L   Nelson  ajid  D'j':\i.c  K    1  essicr     WVsir  ''   Conn.:  AVI  Publishing  Company. 


Nfillard  Peter  S    Ka'hieen  F  Gensheimer  Da\id  O    Addiss,  Daniel  M.  Sosin,  Geoffrey 
A.  Be.:Ket;   Aunes  HoujKAdnKo^>Ki.  anj  Anene  Hudson.  1994.  "An  Outbreak  of 
Lr»p'   spoi   iiosis  iron:  {  res:   Pessto  Apple  (      z^  "  Journal  of  the  American  Medical 
Associuii   '1  :^:  iX,  \L-niher  23-30):  1592-15^0. 

National  Adviboi)  Conixmiiee  loi  MiciobojogiLdl  Criteria  for  Foods.  1997.  Document 
on  the  Pnncip'ev  of  Risk  A^essnient  fc^r  Illness  Caused  by  Foodbome  Biological  Agents 
Docuinen:  prepared  d.  Working  dro jp  .  n  Risk  \ssessment,  U.  S.  Department  of 

AgiKuiluie,  .AgncuUura.1  Research  Ser\i..e. 

NatKUidi  Research  (d'an.il    AJ8^     Hi  ^k  As  i'^^n  ni  in  the  Federal  Government. 

Wdshington,  D(     Ndtionaj  .Acaderns  Fre.ss. 

Nielsen  SCANTRACK    1995-1996    Chem  Hd!  Nev,  iersey:  A.  C.  Nielsen  Marketing 
Research. 

Nordbv  M   F-     and  S   Nag\    l^^SO    "Processing  of  CVan^es  and  Tangerines."  In  fn/// one/ 
l\'}jchihU'  JuiLf  I'f-n^ts^mi:  ] cchfh)l(>ff\   ed    Fhihp  F    Ne;son  aiiJ  ir,;:,aJd  K.  Tressler,  35- 

^H.-  VVestpon.  Conn     A\d  Puhlishmg  Company. 


0  1  earc  jc-e    F^^^^     Fnsunng  the  Safet\  ot' Cider  '   \\funual for  Massachusetts  Cider 

I 'n }Jul c r_\,  fd   Frankivn  Carlson  and  Kajcn  1   Hauscndd    i-b.    Fhc  Ma.ssa>.fiost'i;s  Cider 

ClUiid 


K. •■■-.' 


■-jrip    /  p,-^.,^,;p^)      p..lp<; 


Paine,  F.  A.  and  H.  Y.  Paine   1992   A  Handbook  of  Food  ^  .u  ku^nni;    L  .nJon  BUcKie 
Academic  &  Professional 

Pederson.  C  S     1980a    "Grape  Juice  "   In  Fruit  and  Vegetable  Juice  Processing 
Technology,  ed  Philip  E  Nelson  and  Donald  V-   ""  essler,  268-309    \\  e^u  .  r  (     r  n  : 
AVI  Publishing  Company. 

Pederson.  CS     1980b    "Vegetable  Juices  "   In  Fnut  arJ  Vc^ctahlc  h:!ce  PmcfsMm: 
Technology,  ed  Philip  E  Nelson  and  Donald  K  Tressler,  573-59b    W  ix!:>   ::   (  ^'i:n.: 
AVI  Publishing  Company. 

Peterson,  Martin  S  and  Arnold  H  Johnson   1978    Encyclor^  -i^-^i    '  /  « -^i  V  u-nce. 
Volume  3  Westporl,  Conn    AVI  Publishing  Con  pi.  . 


Powrie,  WE  D  and  B  J  Skura    1991    "Modify  ^  \* 


lere 


F*ack;i*:ink;  -f  Fn;;!s  and 


\egciab\es"  In  Modified  Atmosphere  Packaging  of  Fo^. J  t-c   H   Ooraikul  a^nd  M   E. 
Stiles,  169-245    New  York  Ellis  Hoiwood. 

Putnam,  Judith  Jones,  and  Jane  E  Alehouse  1997    Food  (    'n^umrnon  /  r/.  .a  ami 
Expenditures,  1970-95  Washington,  DC:  Umicvl  it.ic^  I  )ei\i:tment    r  Xuncutare 
Economic  Research  Service.  Statistical  Bulletin. 


Randall,  L.  P.,  C.  Wray,  and  I.  M.  Mclaren.    1997.  "St    :;L^    r:  ttu  De.el  pment  and  I  se 
of  Monocausal  Sandwich  ELISA  for  the  Detection  of  Vent   \k  t  ^c  hi:n.  hui  t    /.  :n 
Animal  Faeces."   Veterinary  Record  140:  1 12-115. 

Ranken,  M  D  ,  ed   1988    Food  Industries  Manual  New  York  \  in  V    trand  Re  inh  Id 


Federal   Register /Vol.  63.  No    84'Fr;driV    \:?.\  1     "I^QP  '  ^-posed  Rules 


'^TF* 


Rao,  M.  A.  dim  M.  t.  saiitho.  1^93.     Concentration  of  Apple  Juice."  In  Juice 
Technology  Wnrkshnr  n,!<.her  J^-fO  JOQ}  ^j   [^  na'd  !    Downing,  74-90    Ithaca: 

Comeii  I  '!ii\'e;sit\' 

Ra     \!    A  andM  F   ^mjh     l^m      Pr;:  .pies  of  Concentration".  In  ^;ce  TecAwo/ogy 
'^nrkshop,  Ocinmr  :s-J9,  J993,  en   Donaid  \    ')  owning,  29-30    Ithaca:  Comell 
Univer.Mi} 

Rebeck   \\   M    1995     P-^^e^slng    *  C  iru   j  j, ce"  In  Production  and  Packaging  of  Non- 
Carh  >nah  J  I- run  . 'uu  t  ^  ana  i-ruit  BtMrugts.^  cJ  I    R   •\>nurst,  221-252.  New  York: 

\  an  Nostrand  Remhold 

Ku'e  Dame:  \\    Dale  D  Han.*v'k  and  lhi■^^a^f■'    Bcsser.  1995.  "Verotoxigenic £co// 
Ui37  Coioni/dtkm  ot' Wiij  Drer  and  (  atile  Ranee"  Vie  Vcfcr^nary Record 39:  524. 


Nchmel/'e! 


\1   (jatev  M    S   Redtearn,  and  1    R    I  dher  sn.;iv-.    1967. 


"(lastroententii  from  an  Oraiikte  Juice  Freparatio*";    I!    Field  ar^d  i  a 
In'vestifciation  '  A'-chnc^  '>f  tan-irunmetnai  Ht:aiw  15.  78-82. 


\   qKo*"^* 


ory 


Slonk.'/e\vski   Joan  I    and  J.^hn  W   Foster    1  v9o     pii-Retuiateo  i 'ene<;  and  Survival  at 
Fxireme  pM  '  !n  hschi-ri^nia  <  'oh  and  Saimonelki  Cellulw  an,.  ', '  lecular  Biology,  ed. 
Frederick  C    Neidhaidt    Znd  ed    Washington.  D(.    .XS.M  P:e:>s. 

Smith,  Alice  Lorraine    l^i""    fyinciplos  nfXficrnhiology  8*^  ed   St.  Louis:  C.  V.  Mosby. 


Southgate.  (j   A   1  ,  i.  I.  John>on,  and  D   R  Fenuick.  iy95.   'Numtianal  Value  and 
Satet\  ot  Processed  Faiit  Jut^es     In  i'f-iHiuc  ii^n  aaiJ  ^  a.  hiding  of  Non-Carbonated  Fruit 
Juuvs  arU  I'^ui:  Hc\ini^ty^d   P   R  Ashurst,  .i31-359    Nevv  York:  Van  Nostrand 

Reinhoid 


1998 /Proposed  Rules 


Swisher.  H  E.  and  L.  H.  Swisher   1980  "Lemon  and  Lime  Juices  "  In  Fn.ii  j/ui 
Vegetable  Juice  Processing  Technology,  ed    Philip  E  Nelson  and  Donald  K  Tressler, 
144-179.  Westport.  Conn  :  AVI  Publishing  Company 

Tabershaw,  I  R.,  L  L.  Schmelzer,  and  H  B  Bruyn    1967  "Gastroenteritis  from  an 
Orange  Juice  Preparation:  I  Clinical  and  Epidemiological  Aspects  "  Archives  of 
Environmental  Health  15;  72-77. 

Taylor,  Jean  Lin,  Jessica  Tuttle,  Thana  Pramuicul,  Kevin  O'Brien,  Timothy  J  Barrett, 
Beverly  Jolbitado,  Y  L  Lim,  Due  Vugia,  J  Glenn  Morris,  Jr ,  Robert  V.  Tauxe,  and 
Diane  M  Dwyer  1993.  "An  Outbreak  of  Cholera  in  Maryland  Associated  with  Imported 
Commercial  Frozen  Fresh  Coconut  M\\k"  Journal  of  Infectious  Diseases  167:  1330- 
1335 

Thorner,  Marvin  Edward  and  Ronald  J  Herzberg   1970    The  Food  Beverage  Service 
Handbook  Westport,  Conn. :  AVI  Publishing  Company. 

Todd,  Ewen  C.  D.  1989.  "Preliminary  Estimates  of  Costs  of  Foodbome  Disease  in  the 
United  States."  Journal  of  Food  Protection  52:  595-601. 


Tressler.  Donald  K.,  V.L.S  Charley,  and  B  S  Luh.  1980.  "Cherry,  Berry  and  other 
Miscellaneous  Fruit  Juices  "  In  Fruit  and  Vegetable  Juice  Processing  Technology,  ed 
Philip  E  Nelson  and  Donald  K  Tressler,  310-343    Westport,  Conn.     •        Publishing 
Company 

U.  S.  Apple  Association  1997a  Memorandum  on  industry  survey,  January  30. 


U.  S.  Apple  Association.  1997b.  Memorandum  on  special  survey  analysis,  February  17. 


fprlf'ta!   RcK'i'^fer    \  ::     '»  '     \       8  4    V 


:     :  -98 /Proposed  Rule- 


-      3 


U.  S.  Department  of  Agncuhure  H  ^SD A>    ]  00<;    Ppr^  and  Vurrftinn  hit  ike  by 
'nJix.Juj!^  ,n  Uit  '  n::,J.\j!t:\   ,5  Days.  C(ntitui  'Vk    u^vey  of  Food  Intakes  of 

.nJiviJuuly,  //^y--;vv;     vV d&fiingtori.  DC    I     S   Depajirneni  ^>i  .-\5nculture. 

U.  S.  Dcrarniien-  r^f  A^nculture  ( !  'SD  -X^    !  '"^0-    Rei\st  to  Congress.  FSIS/CDC/FDA 

^cniinei  Site  Stud'.    The  Fsiahhshrnen:  and  implerrienui;'  ■•     '.  a-.  Active  Surveillance 
N\>!em  K'T  Racter;a;  Foodhorne  Diseases  m  tne  \  n;'ec  S:a'c<   Washington,  DC:  U.  S. 
Department  o\  Agnculture  Vm^.i  Safet\  and  Inspection  Service  (February). 

U.  S.  For>d  and  Dru^  AdmmiNtration  iF'DA).    1995.  "Fooa  aiia  Drug  Administration 
Pesticide  P:    .rani      Resdae  Moniionng-  1994."  Journal  of  AOAC  International  IS: 
117A-142A. 

U.  S.  Food  ird  Drau  Administration  (FDA).  1997a.  Foodbome  Pathogenic  Organisms 

i^./  ^-.iUiral  Toxins. 

U.  S.  Food  and  Drug  Adniini stnati  -  TO  \).  1997b.  Health  Hazards  Evaluation  Board 
Report. 

Wa%    K    D   ana  M   R   McI  cHan    IQSO    "Apple  ru'ti\-ars  for  Processing."  InProcessed 

UyA  />-ny//.rv  ed  !)ona!d  !    Downing,  1-30.  New  York:  Van  Nostrand  Reinhold. 


Worraii   P    i^"U     The  Fi ait  Ju;ce  Factor\  ofthe  Futi-e  "   ^Tus^CTges 0*5/ 61:  220-227. 


IT) 

0^ 


r 


4>      O 

-C    o 
O    o 

M  3i 


V) 

C    o 

o  :r: 

E    g 


c 
o  ^^ 

-       JO 
O.    u 

E  -^ 
c    o 

O     CO 

y 


C      (O 

o    c 
■a    o 

6« 

O     CO 

y 

o  a 


c 
o 

(O 


D.    ti 
E     £ 

o    tS 


iri 

»/-! 

en 

«o 

00 

vO 

CO 

.r^    "^ 

00 

4> 

c^ 

_ 

Ov 

V 

^ 

—    O 

(N 

C 

■V 

m 

00 

c 

o 

o 


_  «._,      on  »«..  CO  _^ 

O    -,    ^     «i    ^  00     flj    ,»%    <?^ 


«N       W       -- 

VO    O    OO    "^ 
ro    rv|    —    On 


^  •^  ■^ 

>0  vri  TT 

r-  00  Tj- 

—  <N  pn 


—    VO 


TT    vO    -    <^ 

—   —   m   M-» 


^^     TT     O     Tt     O 

vO    >/S    —    O    00 

Tt  r^  On  —  r- 


3(N    CS 
—  o 

d  o  o 


O^    Ov    »/^    ^    O 

r--   (N  m  o  m 

—  d  d  d  d 


«-> 

(30 
U 

> 


S     n>     E     ^ 
u.    w    jj  .t; 

O  O  J  J 


t> 


E 


o.  o 

u   j>   9-  (u  «  I- 

"o.  S"  S    c  c  « 

O.   w    s    c  o  <-• 

<  O  a-  cu  H  O 


<u 


OS 

4> 

CO 

3 
O 


3 

a. 

CO 

a 

b. 
3 
O 


Federal   Register  'Vo"    B3    \'o    84  'fr:  t<;' 

\f-.'.    '     lOuH  ■■n-   :.^.^ed  Rules 

2  4  ■"■  t'. '. 

C      '^:  ' 

c    HJi 

'■^     —  i 

c   > 

E    b^ 

2       ^'  ■    -^ 

so 

o   ° 
U   £ 

13  .2 

if 

i-2 

VC    rj    —    —    ^     ^ 

r  ,    ►•-     f r-,    OC    ^     >- 
'      ^    ^    -    t^    ^ 

d       d 

so 

E    -, 

OS 
OS 

—        ^i 

<s        so 

K     '— 

"     '.'"     ".    (w)    r^ 

O    r^    -f    ^-    »r)    CS 

c   o 

2S 

^    1    c     c    ^.   rri   fS 

<N  <s  -  P  d  P 
o        o 

to 

1 

H  s^ 

1 

c  ,-^ 

S 

o   c 

v. 

•3   o 

<1, 

O.  CO 

£   a> 

be 

3     CX 

-£ 

CO     . 

f*^    ^'  '    — .    .- 

g    "    -r    -    ^    ,^.,     1    I    •- 
^     7_    '••'      r^    ri    r.    -~    ^' 

-X     -    ..',  o   oc   ;_ 

1 

IJ 

^ 

S  "«. 

■5 

5   oc 

s 

<  ^ 

"3       -^ 

U 

1 
'^ 

N 

4) 

^ 

do         1- 

-  ^ 

C          cH! 

2^ 

o      < 

, 

e 

4^                     .^-. 

o 

^ 

CT3                 -^ 

v«/ 

'■6 

',        ^ 

a 

cr                              """ 

~     c 

s 

C              ^              ^ 

9 

a 

o 

CO 

1   . 

1:1   *^  7'        r~ 
r   3    c  z  4'-  ■'' 

a> 

o          ^          . 

~^   o   -^        ^* 

CO 

^           o           i 

~    -_,  '^       ■<" 

"i  -- 

S 

V 

^ 

o^  5       Z       i^ 

,^   ~r   <"         <' 

5    2 

CQ 

• 

0) 

o 

^  1  ^  "S  'i  i  ^ 

J  ;^  :^  <  C  £  ~ 

<-   _3 

5  <2 

0^    CO 

8^ 

=3            ir 

U     «> 

Tab 

C            Jo" 

ft.     ^a 

c 
o 

JD 

T3 

2 
u 

u 

-o 

o 

c 

CO 

^ 

pj 

■s 

> 

•t3 

cd 

la 

CO 

k> 

i> 

n 

■  " 

rs 

^   * 

C: 

8 

o  "3   cx 

.^  ■«  td 

c    ^  x: 

§ 

d 

~ 

r. 

-^ 

"->       _.. 

ij 

E 

J5 

O 

E 

k. 

o 

c 
o 

k^ 
u 

x: 

-a 

c/f 

k. 

O 
CX 

cd 

> 

V 

^ 

^ 

r 

f 

■:^.. 

"^ 

c 
o 

♦-• 
c 

in 

c 

o 
E 

k. 
td 

1 

C 

8  g^ 

St  i 

C     O     3    -- 

O 
CX 
Cd 
> 

x: 
c 

x: 

«-* 

a> 

k> 

4> 

t 

•r 

> 

~z 

\ 

1^ 

"^j 

o 

Ifi 

at 

o 

.2      td       >^     H 

„_!          k-       .O          " 

- 

V 

s 

z: 

-^ 

r 

^       — 

y. 

c 
o 
U 

ON 

C 

a 

c 

ed 

k. 

O 

cx 

cd 
> 

00 
c 

o 

5     O     a,     1^ 

1  >   2    > 

>   :i   o  =^ 

w 

-■• 

J" 

V 

f 

r 

~ 

5 

y 

■^ 
!> 

^ 

~ 

V3 

o 

■  "^ 

3 

u 
u 

o 

*1* 

UJ 
< 

i»    c    cx  - 

r-       «       cd 

-1-  ^^ 

.   i 

^. 

c 
o 
o 

--^ 

J^. 

^ 

— / 

: 

2^  -^ 

3>    " 

o 

k^ 

3i 

♦rf 

a> 

JD 

X 

C 
1> 

■8 
la 

1> 

■a 

o 

k. 

o 
-o 

-a 

k> 

3 

td 

C 

u 

*^ 

cd 
> 

o 
cd 

c 

(/I 

1> 

S    -3     O 

la  ^  "S 

o 

^3^ 

C 

o 

■a 

CO 

u 

x: 
o 

en" 
4> 

«— • 

o 

CO 

c 

■a 

t 

oo 
ex 

C/3 

6 
H 

3 
< 

k. 
T3 

o 

k« 

ao 

E 

4> 

-J 
U 

C 

-Si 

a 

x:    (/) 

t>     3 

c 

O 

* 

1> 
T3 

•a 

T3 

- 

a 

u 

a> 

k. 

ed 

1 

Q 

3 

§ 

k. 

« 

k« 
ex 

(/I 

ao 

o 

•-• 

cd 

k. 

V 

cd 

1 

t/1 

O 

3 

i  2 

S    T3 

o 

CO 

a.  J3 

T3 

E 

k« 

-O      00 

3 
1— » 

O 

c4 

3 

1> 

u  1 

K 

3 

4>' 

-o 

o 

§■5  S 

8- 

C/3 

1> 

E 
o 

CO 

00 

k< 
O 

♦J 
(d 

k. 

4> 
«9 

> 
o 
c 

Li. 

?      ^      4> 

•o 

1 

0) 

o 

1 

E 

x: 

CO 

c 
o 

o 

in 

3 

3 

Ji             o 
2           Z 
■si      § 

1 

2 

cx 

1/1 

t/1 

i 

V 

CO 

3 
O 

k. 

cx 

.= 

r 

CO 

= 

d 

J 

2^ 

•a 

55 

cd 

T3 

I      k.             4; 

(O     CX         .•^ 
C     k.           c 

4> 
O 
X 

c 

E^ 

= 

"■s 

'. 

u. 

— 

~ 

o 

c 
o 

C 

■  -^ 

o 

a. 

O 

1;! 

■a   o        o 
O    1         DO 

> 
o 

E 

u. 

—    i 

— 

± 

- 

iri 

D 

^ 

5 

C/3 

u. 

< 

OQ 

•? 

U   1         Q 

UJ 

«- 

u. 

O 

Federal  Register 'Vn'    r,l    N)    84 

'Frida\ 

\!,i\    1 

iqqp  'P.f 

T',p   ;<fJ:"' 

V     ' 

243^0 

co                   C-                             "T            —      i> 

V" 

^ 

«                  -:     ^                  ^'    -^   -     r 

C 

u.                     ~     „                    -—    3C      X      -' 

^ 

3                 -r     ■-                  '^    rj   —   — 

i— ' 

A_t                                   --■                                                 —                       _ 

mois 

nto   f 
opak 

ed 
plast 
64,  1 

board 

fC 

1             'i-         S-^^'o| 
td               c      .         ir  .^        "o  r= 

r-' 

00 

c 

•a 

cd                tO/.           =:"  —    '-^r 

53 
'? 

, 

CO 

a. 

■|       :..       ^      ^       i                 5     i       >       ?      ^ 

£- 

r^l 

;*- 

—   '.      V    3    w    <    -5            C    a.     'y:    £-    £_ 

'.^ 

CX 

--           .      .,      ^           '^-    _     s    r^    - 

.— ^ 

C/0 

<       ''  "  ^       c:        Z  ^'  '' 

T3      -i      ns      O      C 

w  I    -    o    a.  ~   ^ 

5    .      C:     C    T3     4J     <5 

s  1  ^  s  ^  i  j^ 

U 

£  :     5    rt    v^    i;  ^ 

''-  \    ~  '^    zL    Z>  S. 

"^  "■     -   -o    ti    p    '-J 

;i    !       1;      OJ      O    r^    _^. 

-5  ■    '^   ^  ''c  ~  "S 

c  i:   5i  "2   n  -^ 
?^  S^  3  I  il  ^ 

'■ 

c 

>< 

a 

1     1 

^           ^ 

< 

/^■^                                                      ,^ 

i 

-~~-         "~" 

--                  K^ 

- 

"^ 

u                          ^ 

e 

r      ^ 

- 

'^ 

o 

^           lA 

r^ 

r^J                                      —    ~            c 

s 

■r      " 

X       "^ 

*v 

r 

"(3 

> 

5                  ^        -   Ji         o 

1? 

3^    ::^ 

y 

'•J 

1                        1  i^ :  "=       ^-     "^     "^  .:;      s 

c      '^ 

-^      "    ~ 

r 

— 

1 

■^       -Vi          -         r:         -    c         ^ 

-     =        i       i       1  ::^       1 

c^^   ct:         i:       £       w-  cc        :2 

Oti 

c 

C     -_ 

= 

a. 

u 

5  ~ 

r- 

!                                                    ^     :7   ^     <             r           ^           C                   U- 

: 

^^ 

C- 

i                                                    11                                      

I 

<« 

N 

X 


o 
u 


u 
H 

s 

X 

z 


a> 


3 
O 

E 
o 
<i: 

i> 
u 

c 

4> 
> 


§ 

o 

S 

S 

c 

s 

e 

^ 

4> 

C 

o 

c 
o 

0 

a: 

1> 

e 

E 

o 

ON 

m 
2 

1 

vr> 

X5 

3 
00 

Xi 
T3 

3 
C/3 

X) 

IS 

Xi 
T3 

-1 

on 

13 

•a 

•a 

o 
o 

-^ 

O 

o 

•^ 

O 

o 

^ 

O 

o 

ct3 

« 

;s 

u 

u 
3 
O 
C/3 

u 

Q 

U 

3 

O 

E 

^- 

C/3 

U 
Q 
U 

k. 

5 

E 

u 

Q 
U 

4^ 

6 

or) 

fc 

r 

o 

"O 

is 
1 

5  1 

a 


o   E 
-I  -^ 


5 


n 

E 

E 
o 

X 


E 
o 


■o 
E 

a 

o 
X 


E 

a 


o 


c 
o 


:-i    3 


u 

^ 


O 


^ 


-Si 

o 


'Zo     tr  E 


4> 

1> 

-o 

•o 

u 

o 

O 

O 

O 

u 

u 

cd 

ea 

0) 

a. 

E 

0^ 

E 

1> 

E 

U 

o 

E 

o 

o. 

a. 

o 

•  "^ 

o 

o 

o 

o. 

< 

H 

3^ 

H 

3^ 

H 

_3 

H 

.3^ 

< 

4/^ 

vO 

o 

„ 

m 

^ 

r-- 

t^ 

r-> 

00 

00 

On 

Ov 

o 

On 

On 

ON 

On 

o 

o 

o 

U 


■3 


%  % 


Federai   Register    \ 


H 4 'Friday.  May  1,  1998 /Proposed  Rules 


24371 


0 

On 

On 

-" 

13 

s 

15 

c 

^ 

9 

0 

e 

0 

c« 

U 

•■C  r-" 


NO 

On 


On 
ON 


r-. 

^^_^ 

■^ 

0 

•^ 

—^ 

"fc— 

r; 

1/ 

" 

r 

ix     "x 


■Z     ^- 


Q. 

C 


CO 


NO 


^    m    NO 


X 


— ^    -^    — 


5 

» 


^. 

l„ 

JX 

•y. 

.^ 

'__ 

IZ 

j:^ 

;,> 

-^. 

— 

-- 

2c: 

' ,  ^ 

4; 

w 

a> 

3 

0 

— . 

' — 

4> 


t) 


4> 


w 

k 
9 
O 


B 

o 

<i: 

v 
o 

c 

■> 


3 


M 
M 

m 


u 

N 

01 

aa 


«> 

u 


•J    r>  -  - 1. - 


O 

Q 


C9 


^^     a     vj     u. 


3    to 
•  — >   ^ 


-"     1)     «s     « 

«^    >    o 

tT3      5 


o 

c 


c 
o 

00 
en 


o 


•c 

op   CO 

S  .2 


re 


t/5 

o 


(C  X>  oo 


O 


§ 


ir    CO 

U.    T3 


ON 


^ 

Federal   Register  '  \' -!     6'-!.   Xr^    84'Fr:>:,, 

V   ' 

■v    :     y^'"- 

'    posed 

Rules 

^4373 

c               .      c         J=  ^     ^    2 

_ 

■=    I 

£_    ^    _., 

i  1  ~  ^1  i  i  S  -  i  i 

F- 

1"     5    ^    o 

A-     J               Z            ^ 

Z-_      r^ 

|iSc:'|:«c:cci:^ 

/"•^ 

~    E  —  m 

'^'              ■"■          _— 

-^       ^ 

?w'-^3£^-29    = 

JZZ. 

"""       "      "^      — ■ 

~    E  ~ 

-       - 

~ 

•"■'  -^  ^  .7 

'     r    .-^ 

4-^ 

Li 

c 

4J                                                             _ 

"7. 

'''' 

1 

C     " 

2  ^ 

r 

^                                                             ^ 

O     00 

^ 

o                      «                      ^ 

V 

:i. 

•o 

§   E 

f            i            ?l 

i 

'i 

J 

St 

—              K              ^  d 

£ 

U  «2 

_/■ 

i             "S          H 

( j~^ 

§ 

s 

<7>     O                             C                    "       ~ 

5 

> 

X 

1^ 

'M' 

vO    -C                   —    ^                   r  J     ,; 

C*. 

__ 

.-ia 

•^ 

Ll! 

1    ,     1 

o. 

s- 

t^ 

■5          i            - 

:§ 

lO     ^^ 

'         ^7 

* 

1 

i            ^             ^  J 

1          u          ^  1 

1             8            .§ 

^ 
§ 
X 

Idcr     E.  co// « 
(suspect 

— 

"^ 

S 

9       Orange 
3       Carrot  j 
3        Orange 

1 

g                g                1 

ON 

ON 

gj 

4 

1 

t 


o 
k. 

e 

3 

3 
C 
B 

< 

JS 


V 

CO 

c 

E 

© 

♦-• 

c« 

■^* 

UJ 

a. 

a 

S  c 

3 
B 

3 
O 
CQ 

e 

b. 

U 

^ 

a. 
D 

3 

-^ 

»^ 

f 

a> 

«« 

<« 

^ 

E 

^ 

C/l 

4/ 

w 

^^  T3 

W 

ro      c 

;^ 

^^     3 

© 

O 
CQ 

< 

V) 

o. 

4^ 
c/) 

;d 

fN 


■o 

c 

3 
O 

ca 
o 


S 


CO 

c  re 

50    C 

O     o 

-5  Z 

CU     CO 


888 

vO    r^    00 

r-  Tt  ■^ 


o 
o  o 

Ov   o 


O  O  O 

O  O  O 

O  <N  00 

Tt  <N  •«r 


li 


O    <N    00 

—  rs|  TT 


fS 


vO 


r- 

X 

-o 

t^ 

CO 

»n 

4> 

51 

b. 

1 

S 

.A 

5! 

coll 
par 

CO 

uj  O 

XI 

OQ 

o 

c 


c 

^^ 

o 

a    O  ^ 
<0     •S     O 

ill 

-=  8 

in 

CO     *> 

^  -5 


4>    J= 


O. 

E 

3 
c/l 

C 

o 
a 


-1 

o 

V 

.1- 

CO 

o 

4) 

^ 

O 

— 

u. 

eO 

U 

.— V 

.2 

o 

</5 
t/l 
CO 

a> 

b. 

o  3-£, 

=fi  c^  ^ 
c     ^     t« 

"a  "^  ^ 

"^     (U     CO 

■^    'S    i* 

to      CO      r- 

1)      1>    -^ 

c    i;    T3 
rs     I     w 

Z    c3    m 

*  iS 

-o    o    « 
l>    c    Ji 


<u 


CO  <U 

y  ■"  — 

««  5  t_ 

"*  c  ^ 

t«  5  c 

C  -"  3 

00  «  ^ 

_  o  ■" 

^  •—  CO 

«»(  *""  •  — 

CO  CO 

a>  ^  CO 

t3  O  4> 

•o  £  = 

4J  CO  -= 


iC     Q. 


V 


JiiS 
CO 


3 
O 
u 

«-^ 
(O 

(O 
co" 
CO 


3 
O 

Q 

U 

E 
o 


so 


to 

u 

c 


T3 


O 
o 

00 
CO 

b. 

u 

> 

CO 

3 


CO 

E 


T3 

C 
3 
O 


-  O 

"5.  — 

J  5 

J3 

E 

c  '^ 

(U  O 

CO  O^ 


CO     u    ._ 

^  rS  H 
o    >> 

r^     CO     i^ 

±    ^-^^ 
X>  " 

eO 

f 


CO 
4J 


ij 


j=  o 

'-   o 
-a  — 


QQ 


1) 
00 

o 


5 


1 

■■^ 

E 

;3 

co' 
b. 

QQ 

a> 

b* 

n 

n 

F 

<«. 

3 

ITl 

C 

SO 

V 

iTj 

^— 

^   o 


<  I 
T3   in 


oo     2 


c2 

o 
o 


V 

♦-• 

♦^ 

a; 

a; 

CQ 

c 
o 


^  -.5 


X) 

CO 

CO 


o 

XI 


00  ^ 
—  o 

w  o 
I—  "- 

V    , 


2  s 

vn 

C    On 
O    — 

"3      -.' 


CO     C 
-     fc 

CO     ^ 


^  r". 


CO 
eO 

:^ 

O 

b> 

O 

.2 

c_ 

■^ 

"-> 

r~- 

<u  -a 

b.      (O 


„    r    u    t; 


o    O 

z  u 


S^      3      3 

— 

'• 

3     ""    "" 

^  -p  -rj  r\ 

- 

^       ^     *-^ 

'i^  "  ^ 

•;:: 

::.     _ 

S^     3     3      = 

CO     4>     4> 

&j     »^     «<      — 

^ 

= 

0  ^   £ 
0  -5   3 

c     CO     CO    -T; 
^     CO     CO    .9 

> 

0 

Ji   fe   0 

c 

U 

-£  c2  u 

:Jj 


o    c 

CO     3 


Federal   Register /Vol.  63,  No.  84 /Friday.  May  1. 

1998 /Proposed  Rules                        J 

^  -^-5 

V 

■ — — -  -1 

> 

On 

0 

CO 

«*- 

X 

0 

CO 

0 

S'oT':;^~-^-F"^         ~^-r  — 

"T 

=3 

'C 

S 

■    «^ 

0 
0 

fT3 

1 1  3  i-  H  i  1  !  'r     1  -  1  i 

"5 

8: 

^      0  ;    ST    4>     C_    \      i      w     i^-     .^    ■«!               ■rS      0      '.^      ^ 

:/; 

"~ 

r"'^!.^'^'""            0^—     Cw           _^«^^1' 

^ 

"5 

w       ^  :  —       ^'—     ~-~^—.^^              —     „       ^      — 

■"" 

^ 

JO                                         a. 

00 

c 

>N                                                                                   = 

C 

1 

r-        .     re                                            — 

1 

5       5^ 

■i  :h  "5  5  ^                     ^  -^ 

E    ^:    i   S  "'                          -i  't 

1                               1 

00 
00 
0 

- 

^    5    2    2    =    c    ?                            -P    ^ 

•a 

r                      [is    00 

-                            CO     C 

c*> 
0. 

=    2?-              S    E 
-c     r                  So 

0 

w     c: .  Z.   -3   .x:   i   t:    0                            .-r     n 

/•     ^:.                   GO     > 

3 

"*                                                                 «a 

2 

2 

E 
<<- 

0 

CO 
0 

CO 

b,    1                                                             iS 

.S  8                                      -   s  - 

ii    .               ill 

2    «0                                                           c:     «   —- 

0 

c 

C 

",  ■"-                                             .■    ^  2f- 

'S     -■     "^     3-    .-:     ?» 

i       i  S  J                                                 .^    i    E. 

-    J     ^     L  ^     i. 

ON 
On 

_'-';--                                                                                     —        —        r- 

'-^'       --     .wtf       r-       •"       '- 

ei 

S     5     :i-                                                 2    ^     S 
Z   ^   -?                                                CI     ^     t 

5  M  ^  J  i 

. 

>% 

J 

x> 

Jl^ 

CO 

H 

,^?    -                         s 

•T3 

O) 

§        . 

OS                   "     b. 

C    <> 

£ 
u 

■„ .-      0 

0    « 

0   c 

%j 

?     >«I5    ^     .,                                   ■           C    ^    - 

■^      -;     _              £     "^ 

C/5     0 

(^ 

x;— ''—     ^                                                 H-wiy 

C 

U 

1/     —                    Jw- 

"3   to 

[ 

JTa^-^—     '^—       1^                                                                            <•—     ^—       ^ 

v~    ^.^     ^           v"*    ^.* 

'"          /■ 

•e 

^   -;•    r.                                              ^,   -c»,    :r. 

*i    ..^^    ^           .^'    ^_ 

ii 

2 

X 

b.      00 

a 

a  2 

i 

\                                X 

.0                                                           -,    _^ 

1                          S 

1                SI 

il 

0  ■ 

VO 

TJ 

■5::  E                                 5  5:: 

0^   0 

b. 

^ 

1^                             Is 

c«    "^                                                                  -«      :i 

l|          ^ 

0 

0 

H 

3: 

^  0                                        ■-.   5 

OS,         ^ 

C/3   D 

• 

- 

24376 


Federal 


rr/Vol.  63 


4> 


3 
O 

E 

o 


O 

c 


5 
I 
I 


00  H 


«> 

4>      - 
R)       — > 

^     00 

T3     C 
V      CO 


CQ 


o 

TJ 

CO 

n 

M 

o 

t^ 

- 

:: 

-'" 

o 

T!! 

,-_^ 

-^ 

c 

,_ 

t„- 

r. 

^ 

— 

\r. 

E 

^                  — 

k« 

— 

».                  — 

V 

o 

" 

»-_.                   ^ 

cu 

u 

Cw 

/•               _ 

_._    ^    — 


u 


U    ^ 


■^    c 

-O     4> 
&>     (J 

c 
o 
u 


c    u 

ego 

7.   o   t 
*i    a,  o 

Z  .E   S 


•s 


•a 

O 
O 


r^ 


"O 

&> 

tC 

•o 

r 

b 

i> 

« 

CO 

-o 

k. 

a 

d 

a 

!> 

^ 

s 

> 

3 

o 

V4 

i 


•a  jj> 

C      c«     c 

o    D.  H 


4> 
(J 


00 


o 

CO 

g 

o 


o 


U     3 


(A 

3 
Q     3 

O    (m 

a.  o 


8 

3 


4> 


C 

o 

ed 

(90 

> 

C 

<-> 
CO 

E 
o 

c 

4> 

■o 

•? 


•B 


en 


ON 

^ 

>o 

00 

o 

o 

I 


Federal  Register    Voi    t,  i    Nj    H4    1 

riday, 

M,-_, 

i    '■  ■*  '■■-' 

8 /  Proposed 

Rules 

24377 

• 

5 

cd 

^                                        "C              "C     TD    T3 

"^ 

TZ 

"C 

-3 

73 

4« 

recal 

recal 

recal 
tecal 
recal 

Tt 

"_> 

'w' 

^ 

y 

^ 

<                        <        <  <  < 

^ 

<" 

< 

<" 

< 

s 

C^ 

•^^                                         ^              ^N     /-^     ^v 

u,                      u-        m  Z  iZ 

\L 

_ 

^ 

•~\ 

^                     R     e 

3                               i>        S 

T 

^ 

x< 

™ 

^   2 

— 

—       "Jl*., 

^Ei^2P                  ^-co 

X  '^ 

'wl' 

*r^       -' 

rz                       -^ 

"      tr*" 

f-        -^                     ■-                                                           -^        fli         LJ 

r-       ^ 

^ 

3 

eg 

AciditN  of  pu 
leaded  with 
ot  cans (used 
cans  for  [lack 
|Uice  drink) 
Added  as  a 
preseivative 
InatJvertently 
Packed  in  gla 
Saniti/mg  agi 
into  product  ( 

during  cleanii 
I  'ndeclaied  d 

~  ^ 

c« 

"S 

•a 

V 

w 

k. 

.3 

E 

^ 

o 

.^ir 

^ 

"^  r-l 

4« 

2.     ? 

c 

v> 

— 

a> 

." 

^ 

w 

r  J                                                                             r'      O 

— 

fs 

U] 

imvcin 

tes 

um 
oxide 

> 

^ 

S                         «        -  iS  ^  ^ 
"-                           iZ         v:   w   CA.  SI 

5 

>•■     ^ 

::£ 

o" 

9 

»riM 

-^ 

!?- 

U 

o 

_^ 

ta 

«v« 

■5                           "§ 

^'      ----. 

vr 

C      -^ 

-A  . 

(,./  > 

=                          _o    c    £    S    S 

E 

^ 

=- 

^    _^ 

v 

-- 

3  1 

—                                                      -r,         ^      ^         .^ 

'■-' 

— 

X 

5'    "^ 

E- 

*-        „-^. 

c, 
u 

.E                     p   p   E   E   E 

5 

i: 

^' 

"^     'X^ 

r 

n     4> 

fi. . 

1        1 

™.       7 

1 

■ 

u 
>- 

^ 

s; 

«ii« 

'»  •-»"'P 


[•,.,!,..  ,1  R,...;st»T 


■\-,,'    F.-1    \\,    Rj/Fridav    Mav  1     inQR /Prnnosed  Rules 


CO 

« 

«J 

rt 

CO 

c« 

CQ 

to 

to 

CO 

« 

(0 

-a 

T3 

-a 

■o 

^ 

19 

13 

H 

H 

-■o 

oj 

^ 

^ 

^ 

^ 

^ 

k> 

u. 

k. 

b. 

^ 

U- 

< 

< 

< 

< 

^ 

•■-^ 

Q 

Q 

Q 

Q 

~—. 

, 

u. 

u. 

-o 

>% 

Uu 

E 

-T-* 

o. 

x> 

o 

e 

-■ 

:., 

r. 

T3 

c 

•_ 

" 

- 

j5 

"B 

9J 

"^; 

T-i. 

' 

r_ 

":j 

■£, 

•S 

la 

*^ 

3 
■  — % 

C 

--- 

T^ 

jt. 

i 

"^ 

T? 

T3 

c 

l_ 

/■ 

^- 

^-,. 

""*■ 

"^ 

T3 
< 

c   o 

ex 

U 

0^ 

o 

^ 

oU 

5 

^     .-. 


3 


C/3    -J 


S  o          S 

«  o  «  2 

y  «  g  S  a. 

n  f>  -^  P 

"7  3     0  0. 


J 


T3 


O     «U     «*     4>     ™ 

«   2  o  3-  =   =   c 


■^ 

yr\  \0 

vO 

OS 

O   O 

Ov 

O 

ON    Ov 

O 

c/5 


8 

I- 

— .  i> 


< 

Q 


4,       ««      ^ 

> 


< 

o 

E 
o 


■^        4. 

-^      as 


5 


•o 


r-  r^ 


N 


8S 

t:  —    'J 


IFR  Doc  98-11530  Filed  4-27-98:  4:19  pm) 

t"  UNO  COOC  41W>-01-C 


Friday 

May  1.  1998 


Part  V 


Federal  Retirement 
Thrift  Investment 
Board 

5  CFR  Part  1605 

Correction  of  Administrative  Errors     Fina 


sr  Rule 


FcdfTill     K. 


•r'Vnl    b3.  No    R4/ Friday,  May  1.  1998 /Rules  and  Regulations 


Ft 

IN. 


:.t  Mf 


HRIFT 


Mt 


5CFR  Part  1605 

Correction  of  Administrative  Errors 

AGENCY:  Federal  Retirement  Thrift 

Investment  Board. 

action:  Final  rule^ 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  a  final  rule 
adopting  as  final  without  change  the 
revision  of  the  Board's  regulations 
concerning  correction  of  administrative 
errors  a^ecting  Thrift  Savings  Plan 
(TSF)  accounts.  The  rule  provides  for 
attribution  of  makeup  contributions  by 
a  participant  to  the  appropriate  prior 
year  in  which  the  contributions  should 
have  been  made  but  for  the  error.  Such 
makeup  contributions  are  permitted 
only  if  aggregation  with  other 
contributions  made  in  (or  with  respect 
to)  the  appropriate  prior  year  would  not 
result  in  contributions  in  excess  of  the 
dollar  limits  under  sections  402(g)  and 
415(c)  of  the  Internal  Revenue  Code 
(I.R.C.). 

EFFECTIVE  DATE:  May  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  S.  Woodruff.  Associate 
General  Counsel,  Federal  Retirement 
Thrift  Investment  Board.  1250  H  Street. 
NW,  Washington.  DC  20005;  (202)  942- 
1661 

SUPPLEMENTARY  INFORMATION:  The  Board 
published  a  final  rule  governing  the 
correction  of  administrative  errors  in  the 
Federal  Register  on  December  24.  1996 
(61  FR  68464).  This  rule  revises  the 
section  of  those  regulations  which 
limited  TSF  makeup  contributions 
when  a  retroactive  adjustment  to  an 
employee's  pay  included  a  correction 
for  the  employee's  missed  TSP 
contributions  during  the  period  of 
retroactivity.  At  the  time  the  regulations 
were  issued,  the  Board  interpreted  I.R.C. 
402(g)  (26  U.S.C.  402(g))  and  its 
discussions  with  the  Internal  Revenue 
Service  (IRS)  as  requiring  that  such 
makeup  contributions  always  be 
counted  against  the  IRS  deferral  limit 
for  the  year  in  which  they  were  actually 
made,  rather  than  the  limit  for  the  year 
to  which  they  were  attributable. 

On  June  25.  1997.  however,  the  U.S. 
District  Court  for  the  Northern  District 
of  New  York  rejected,  in  Kahmann  v. 
Reno.  967  F.  Supp.  731  (N.D.N.Y.).  the 
Government's  argument  that  I.R.C. 
402(g)  and  the  Board's  derivative 
regulation  prevented  an  employee  from 
making  TSP  contributions  erroneously 
denied  by  her  agency  in  excess  of  the 
current  year's  section  402(g)  limit.  The 


court  ordered  the  Government  lo  permit 
the  employee  to  make  up  missed 
contributions  to  the  TSP  applying  the 
relevant  prior  years'  section  402(g) 
limits. 

Accordingly,  the  Board  published  an 
interim  regulation  in  the  Federal 
Register  on  January  29,  1998  (61  FR 
58973).  calling  for  prior-year  attribution 
for  makeup  employee  contributions  to 
the  TSP.  consistent  with  the  district 
court's  holding  and  reasoning.  The 
Board  has  received  two  written 
comments  on  the  interim  rule. 

The  first  commenter.  the  manager  of 
a  payroll  office  of  a  component  of  a 
Federal  agency,  suggested  that  the 
Board's  interim  rule  was  in  conflict  with 
IRS  regulations.  However,  the  Board 
also  received  a  written  comment  from 
the  IRS  clarifying  the  scope  of  its  earlier 
communications  with  the  Board. 
Without  addressing  the  Kahmann 
decision,  the  IRS  nevertheless  affirmed 
that  the  Board's  interim  regulation  was 
not  contrary  to  the  provisions  of  the 
I.R.C.  applicable  to  the  TSP.  in  that  the 
tax  treatment  of  the  TSP  is  set  forth  in 
I.R.C.  7701(j).  Because  section  7701(j) 
does  not  contain  all  of  the  same 
restrictions  as  are  placed  on  a  qualified 
cash  or  deferred  arrangement  (described 
in  I.R.C.  401(k)).  including  the  I.R.C. 
402(g)  limit  on  deferrals,  the  IRS  agreed 
with  the  Board  that  a  participant's 
makeup  contributions  to  the  TSP  may 
properly  be  attributed  to  the  year  in 
which  the  contributions  should  have 
been  made.  According  to  the  IRS,  such 
makeup  contributions  to  correct  a  prior 
year  error  would  therefore  not  be 
includible  in  the  TSP  f)articipant's 
current  year  income,  provided  that  they 
do  not  cause  the  applicable  limit  (i.e.. 
the  limit  under  section  402(g)  for  the 
year  to  which  the  contributions  are 
attributable)  to  be  exceeded. 

Accordingly,  the  Board  is  adopting 
the  provisions  of  the  interim  rule  as  a 
final  rule  without  change. 

i  certify  that  this  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
will  only  affect  TSP  participants. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980 

Unfundi-tl   Ni.nal.ifrs  Ki'lmili    \<  I  .»l 

1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  section  201.  Pub.  L. 
104-4,  109  Stat.  48,  64,  the  effect  of 
these  regulations  on  State,  local,  and 


tribal  go vernmei.'-    c-    ;:  '.''■^•  ;     \  ftc 
sector  has  been  as ^' ■».■>«■'.    i  ;  ;" 
regulation  will  not  compt  i  tr;. 
expenditure  in  any  onr  \.  a.-    '  Siou 
million  or  more  bv  a:  \  S!  iic    ixaLand 
tribal  g(>-.  ■'::■:;;>•:. -v  .;;  '.'■.»•  .ii^n-vate.  or 
by  the  private  M^-eio;    riit;ri;iori-   a 
statement  under  section  202.  l  '<  "-'it. 
48,64-65,  is  r.-t  '..<;:::'...' 

Submission  to  (  ont;r»»s,s  and  the 
(,»iifial  A(  (  ouiiting  OOue 

Under  5  U.S.C.  801(a)(lHA),  the  Board 
submitted  this  rule  and  othi  r  n<ji;;r<^d 
information  to  the  U.S.  S»  :.<!!••   :hu  U.S. 
House  of  Representatives    i;.'.  the 
Comptroller  General  of  the  United 
States  before  the  publicatinn  of  this  rule 
in  today's  F»iit"r  ,il  Kc^isicr  This  rule  is 
not  a  major  rmt;  as  at-inip  :  .:!  «;oction 
804(2)  of  title  5,  United  S,i;.  s  (  ode. 

!  ist  <il  Suf)n-<ts  in  ")  iVK  Part  lt>05 

Administrative  practice  and 
procedure.  Employee  benefit  plans. 
Government  employees.  Pensions, 
Retirement. 
Rc.spr  W  Mehle, 

I  ■ .       .  e  Director,  Federal  Retirement  Thrift 
Investment  Board. 

For  the  reasons  set  forth  in  the 
preamble,  part  1605  of  tl  i;   t  r  VI  of  title 
5  of  the  Code  of  Federal  Regulations  is 

PART  160S  -CORRECTION  OF 
ADMINISTRATIVE  ERRORS 

1.  The  authority  citation  for  Part  1605 
continues  to  read  as  follows: 

Authority   5  U.S.C.  8351  and  8474. 

2.  5«i.iiun  1605.2  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

S  1505  2     Makeup  of  missed  or  insufficient 

contributions 

»  •  '  ■  • 

(c)-    •    • 

(5)  When  establishing  a  schedule  of 
makeup  contributions,  the  employing 
agency  must  review  any  schedule  pro 
posed  by  the  affected  participant,  as 
well  as  the  participiant's  prior  TSP 
contributions,  if  any.  to  determine 
whether  the  makeup  contributions, 
when  combined  with  prior 
contributions,  would  exceed  the  annual 
contribution  limit(s)  coir  ..it  ;  m 
sections  402(g)  and  415  u{  Uie  internal 
Revenue  Code  (I.R.C.)  (26  U.S.C.  402(g) 
and  415)  for  the  prior  year(s)  with 
respect  to  which  the  contributions  are 
being  made. 

(i)  The  employing  agency  must  not 
permit  contributions  that,  when 
combined  with  prior  contributions, 
would  exceed  the  applicable  annual 
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contribution  limit(s)  contained  in  I.R.C. 
402(g)  and  415. 

(ii)  A  schedule  of  makeup 
contributions  may  be  susp>ended  if  a 
participant  has  insufficient  net  pay  to 
permit  the  makeup  contributions.  If  this 
happens,  the  period  of  suspension 
should  not  be  counted  against  the 
maximum  number  of  pay  periods  to 
which  the  participant  is  entitled  in 
order  to  complete  the  schedule  of 
makeup  contributions. 


3.  Section  1605.4  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  1605  i     Back  pay  awards  and  o!he' 
retroactive  pay  adjustments 
*  •  •  .  . 

(c)(1)  Makeup  employee  contributions 
required  under  paragraphs  (a)  and  (b)  of 
this  section  must  be  computed  before 
the  back  pay  or  other  retroactive  pay 
adjustment  is  made.  The  makeup 
employee  contributions  must  be 
deducted  from  the  back  pay  or  other 
retroactive  pay  adjustment  and 


contributed  to  uie  isr.  nowever, 
contributions  must  not  be  made  that 
would  cause  the  participant  to  exceed 
the  annual  contribution  limit(s) 
contained  in  sections  402(g)  and  415  of 
the  Internal  Revenue  Code  (I.R.C.)  (26 
U.S.C.  402(g)  and  415)  for  the  prior 
year(s)  with  respect  to  which  the 
contributions  are  being  made,  taking 
into  consideration  the  TSP 
contributions  already  made  in  (or  with 
respect  to)  that  year. 
•        •        *        •        • 

[FR  Doc.  98-11603  Filed  4-30-98;  8:45  am) 
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REMINDERS 

The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MAY  1,  1998 

COMMERCE  DEPARTMENT 
s.itional  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Northeastern  United  States 
fishenes — 
Northeast  multispeaes: 

put)(ished  3  31  98 
Nortt)«ast  multispeaes; 
correction,  pubJished  4- 
22  98 
DEFENSE  DEPARTMENT 
Navy  Department 
Acquisition  regulations 
Contract  modifications, 
solicitation  provisions  and 
contract  clauses — 
Adjustments  to  prices 
under  shipbuilding 
contracts.  CFR  part 
removed;  poWished  5-1- 

EN  <'"  .  'NMf  N  ■  A  , 

PROTECTION  AGENCY 
Air  programs 
Fuel  and  fuel  addrttves — 
Reformulated  gasoitne 
programs;  alternative 
analytical  test  methods 
use.  correction, 
published  5-1-98 
Air  quality  implementation 
plans;  a^jproval  and 
promulgation;  various 
States 

Delaware,  effective  date 
correction;  published  5-1- 
98 
Louisiana,  effective  date 
correction;  publist>ed  5-1- 
98 
Clean  Air  Act: 
Aad  rain  program — 
Nitrogen  oxide  emission 
reduction  program, 
published  5-1-98 
Federal  air  toxics  program 
delegation  approvals — 
Wisconsin,  correction; 
published  5-1-98 
Pesticides,  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Propiconazole 
Correction,  published  5-1- 
98 
Sultentrazone;  correction; 
published  5-1-98 


Toxic  substances: 
Significant  new  uses — 
Aliphatic  polyisocyanates. 
etc  .  correction; 
published  5-1-98 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  procedure 
Pioneer's  preference 
program;  termination; 
reconsideration  petition 
denied:  putilished  5-1-98 
Television  broadcast ir>g: 
Advanced  television  (ATV) 
systems — 
Digital  television 
implementation; 
putilished  4-1-98 
rr-rnA:    rMFPIFN""' 

Flood  insurance  program. 
Insurance  coverage  and 
rates- 
Standard  ffood  insurance 
policy,  deductable 
increase.  put>lished  12- 
1797 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan 
Administratrve  errors 
correction,  published  5-1- 
98 
FEDERAL  TRADE 

COMMI^S!'."iN 

ln<:  ,      • 

Environmental  marketing 
daims:  put)l'«''^**^  ^  '-98 
HEALTH  AND  HUMAN 
SERVICES  DEPAB^MtNT 
Food  and  Drug 

A,l  nil'  sl'StlOn 

HniiTidi  uiuys,  feeds,  arx) 
related  products 
Isofkjrane.  published  5-1-98 
Spectinomycm  solution; 
published  5-1-98 
JUSTICE  DEPARTMENT 
Voting  Rights  Act. 
implementation 
Section  5  administrative 
guidelines;  pradearance 
procedures,  published  5-1- 
98 

NA"()NA..    CHt  :;■::'    ■JNtON 
AUMtNISrRAriL»N 

Credit  unions: 
Investment  and  deposit 
actrvities — 
Brother-dealer  and 
safekeeping  provisions 
revised  and  mortgage 
derivative  product  high 
risk  test  refererKes 
removed;  published  5-1- 
98 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single-employer  plans: 


Alkx:atk>n  ol  cissets — 

Interest  assumptions  tor 
valuing  benefits, 
published  4-15-98 

STATE  DEPARTMENT 

Visas,  nonimmigrant 

documentation 

Application  fees  and 
nonimmigrant  visa 
issuance,  published  5-1- 
98 

'aAMSPO«'ATlON 
DEPAR"^MEN^ 
►ecJerai   Avi;ition 
Admimslrtltion 

'...:  A„r'.'. : :tji>  directives: 
Boeing;  putHished  4-16-98 

'RASSPOR'^A'^iON 
DfcPARTMf N" 

federal   Raii'oaa 
Aidmi-iiStratiOn 

■  1       1      -  v..     :)rakes  and 
drawoars 

Passenger  train  operations; 
two-way  erxJ-of-train 
telemetry  devices; 
published  5-1-98 

■MfASliWY   OEPARTMEN"^ 
Comp  trot  lor  of  the  Currency 
rsjai'      .       riKS  lending  limits 
Personal  [xoperty  collateral. 

'RtASuPv    DEPARTMENT 
Custor^s   Servic« 

organization 

Sanford  port  ol  entry; 

establishment.  put>tished 

4-28-98 
Organization  and  functions; 
fieW  oranizalion.  ports  of 
entry,  etc 
Ortando- Sanford  Airport.  FL; 

port  cA  entry;  published 

RULES  GOING  INTO 
EFFECT   MAY   2     1998 

•RANSPORTATiON 
0€PARTMEN" 
Coast  Guard 

Regattas  and  manne  parades: 
Parlwr  Enduro  hydroplane 
raang  txjat  event; 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
TEPART'MEN'^ 

Agncultursl    Marketing 

Service 

Onions  (sweet)  grown  in 

Washington  and  Oregon; 

comments  due  by  5-8-98; 

published  4-8-98 


AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 
Electric  loans 
Electric  txxrowers;  hardship 
rate  and  muniapal  rate 
loans;  queue  prioritization; 
comments  due  by  5-^98. 
Dubhshed  4  8  98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosoneric  Administration 
'   s^'ery    rui^'Serva'ioi    ,J'    "■ 
management 

Magnuson  Act  provisions; 
essential  fish  habrtat— 
Pacific  salmon, 
groundtish.  and  coastal 
pelagics.  etc  ;  hearings, 
comments  due  by  5-8- 
98.  published  3-9-98 
Meetings 
New  England  Fishery 
Management  Counal; 
corrwnents  due  by  5-6-98; 
published  4-6-98 
Tuna,  Atlantic  bluefin  fisheries; 
comments  due  by  5-4-98; 
pubJished  4-2-98 
Wtialing  provisions,  aooriginal 
sutjststence  wtiakng  quotas 
and  other  limitations; 
comments  due  by  5-6-98; 

COMMODITY  FUTURES 
TRADING  COMMISSION 
oontract  marxet  oesignation 
applications    leverage 
commodity  regetration.  etc.; 
fee  sct>edule;  commerrts 
due  by  5-8  =»«    cnjoiisned  3- 
9-98 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
f-ia'"p  .'p'draan'  cfie'^icats  tfiat 
na.  :>e  suitable  lor  use  in 
up'^oistereO  turniture.  public 
hearing.  com'^'>ents  due  by 
5  "'  98    DuPlisheO  3  '^98 
DEFENSE  DEPARTMENT 
Acquisition  regulations 
Miscellaneous  amenaments. 
commerrts  due  by  5-8-98; 
put>lishe<-!  3-9-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations 

Administrative  amendments; 

comments  due  by  5-4-98; 

published  3-4-98 
Air  quality  implementation 
plans:  approval  and 
promulgatton.  various 
Slates 
Delaware,  comments  due  by 

5-6-98.  published  4-6-98 
Minnesota,  comments  due 

by  5-4-98.  published  4-3- 

98 
Texas;  comments  due  by  5- 

8-98;  published  3-9-98 


Pesticides:  tolerances  m  looc 
animal  feeds   ana  ra/. 
agricultural  commodities 
Canceled  pesticide  aaive 
ingredients  tolerance 
requirement,  tolerances 
and  exemptions  revoked, 
comments  due  t>y  5-5-98: 
published  4-24-98 
Ferbam.  etc  .  comments  due 
by  5-5-98:  published  4-22- 
98 
Potassium  dihydrogen 
phosphate,  comments  due 
by  5-4-98.  published  3-3- 
98 
Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update:  comments  due 
by  5-5-98:  published  3- 
6-98 
Water  px>llution  control: 
Water  quality  standards — 
Alabama,  comments  due 
by  5-4-98:  published  3- 
6-98 
Water  pollution,  effluent 
guidelines  for  point  source 
categones: 

Landfills,  comments  due  by 
5-7-98.  published  2-6-98 
Waste  conoustors 
comments  due  Dy  5-7-98; 
Dublisned  2-6-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services 
Wireless  telecommunications 
services,  universal 
licensing  system, 
development  and  use; 
comments  due  by  5-7-98; 
put)lished  4-7-98 
Radio  stations   table  of 
assignr^ents: 

Nebraska  et  al.;  comments 
due  by  5-4-98:  published 
3-20-98 
West  Virginia   comments 
due  Dy  5-4-98,  published 
3-20-98 
Television  broadcasting: 
Advanced  televisions 
systems- 
Digital  television  spectrum; 
ancillary  or 

supplemental  use  and 
tees,  comments  due  by 
5-;-98   puoiisned  3-2-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance 
Declaration  prcjcess; 

comments  due  Dy  5-4-98; 

published  3-5-98 
GENERAL  SERVICES 
ADMINISTRATION 
Feoera;  tra.ei 


Fly  America  Act:  use  of 
US.  flag  air  ca-riers 
comments  due  Dy  5-7-98 
published  4-7-98 

INTERIOR  DEPARTMENT 
Surtace  Mining  Reclamation 
and  Enforcement  Office 

Per'nanent  D'ogra"i  anc 
aoanoonec  -nme  lanc 
'ecia'^ation  pian 
Submissions 
Illinois:  comments  due  Dy  5- 

6-98;  published  4-6-98 
Indiana:  comments  due  by 

5-6-98.  DuDiishec  4-6-98 
Kansas,  comments  due  Dy 

5-6-98,  published  4-6-98 
Utah,  comments  due  by  5- 

8-98,  published  4-8-98 

JUSTICE  DEPARTMENT 

National  Environmental  Policy 
Act    implementation 

Prisons  Bureau    ca'egoncal 
exclusions,  comments  due 
by  5-5-98.  pubi'Shec  3-6- 
98 

NUCLEAR  REGULATORY 
COMMISSION 

RuiemaKing   petitions 

International  Energy 

Consultants.  Inc.; 

comments  due  by  5-5-98; 

published  2-19-98 
Spent  nuclear  fuel  and  high- 
leve^  fadioactive  was'e 
independent  storage 
licensing  r^uirements 
comments  due  Dv  5-;-98; 
published  3-19-98 
POSTAL  SERVICE 
Postage  "•^eters. 
Demonstation  and  leaner 

postage  meters 

manufacturer 

requirements   commen*s 

due  by  5-4-98,  published 

4-3-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities 

Compensatory  oenefit 

arrangements,  offers  anc 

sales  exemption; 

comments  due  by  5-4-98: 

published  3-5-98 
Over-the-counter  aenvatves 

dealers:  capital 

requirements  for  broner- 

dealers;  net  capital  'uie; 

comments  due  by  5-4-98: 

published  3-6-98 

SMALL  BUSINESS 
ADMINISTRATION 

HUBZone  empowerment 

contracting  orogram. 

implementation,  comments 

due  Dy  5-4-98:  published  4- 

2-98 
Small  business  size  stanoaras 

Engineering  services, 
architectural  services,  and 


surveying  anc  maoping 
services   comments  due 
by  5-6-98    ouDHsnec  --7- 
98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Practice  anc  D'ocedu'e 
Adjudicative  proceov-res 
consolidation;  comments 
due  by  5-6-98:  published 
4-6-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ai^o'^ni-ess  directives: 
:;e  -avuiand:  comments  due 
Dv  5-i  98    published  4-2- 

95 

Aerqspatiale;  comments  due 
by  5-4-98,  published  4-2- 
98 

Airbus:  comments  due  by  5- 

4-98;  published  4-2-98 
Alexander  Schleicher 

Segelflugzeugbau; 

comments  due  by  5-8-98; 

published  4-2-98 

Boeing;  comments  due  by 

5-4-98;  published  3-20-98 
British  Aerospace; 

comments  due  by  5-4-98; 

published  4-3-98 
Domier;  comments  due  by 

5-4-98;  published  4-2-98 
Empress  Brasileira  de 

Aeronautica  8. A.; 

comments  due  by  5-4-98; 

published  4-2-98 

Empresa  Brasileira  de 

Aeronautica.  S  A 

comments  due  by  5-8-98: 

put)lished  4-8-98 
Eurocopter  France. 

comments  due  by  5-5-98; 

published  3-6-98 
Fokker;  commerrts  due  by 

5-4-98;  published  4-2-98 
Glaser-Dirks  Flugzeugbau 

GmbH;  comments  due  by 

5-8-98;  published  4-1-98 
McDonnell  Douglas 

comments  due  by  5-4-98: 

published  3-20-98 

Pilatus  Aircraft  Ltd.; 
comments  due  by  5-4-98; 
published  4-1-98 

Pratt  &  Whitney;  comments 

due  by  5-8-98;  published 

3-9-98 
Robinson  Helicopter  Co.; 

comments  due  by  5-4-98; 

published  3-3-98 
Saab:  comments  due  by  5- 

7-98;  published  4-7-98 
SAFT  Amenca  lr>c.; 

comments  due  by  5-8-98; 

published  3-2-98 
Airworthiness  standards: 


Special  cor>ditions— 
McDonnell  Douglas  DC- 
10-10.-30  airplane; 
comments  due  t>y  5-7- 
98;  published  3-23-98 
Class  D  and  Class  E 
airspace;  comments  due  by 
5-4-98;  published  3-18-98 
Class  E  airspace;  comments 
due  by  5-4-98;  published  3- 
23-98 
TREASuP''   DEPARTMENT 
Customs  Service 
Air  comme-.  t^ 
Internationa;  airport 
designation — 
Akron  Fulton  Airport,  OH; 
withdrawn;  comments 
due  by  5-8-98; 
r.;r,'  s"^:  "  ?  98 

TREASuP>   DEPAR-'MEm 
Internal  Revenue  Se-v  :i- 
IrKXxne  taxes 
Interest  continuity 

requirement  for 

corporations;  comments 

due  by  5-5-98;  published 

1-28-98 
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with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
available  online  at  http;// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in    Slip  law"  (individual 
pamphlet)  form  from  tfie 
Supenntendent  of  Documents, 
U.S.  Government  Pnnting 
Office.  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  internet  from 
GPO  Access  at  httpjl 
www.access.gpo.gov/su_bocs/. 
Some  laws  may  not  yet  be 
available 

H.R.  1116/P..-.  1 05-1 68 
To  provkle  for  the  conveyance 
of  the  reversionary  interest  of 
the  United  States  m  certain 
lands  to  the  Clint  Independent 
School  District  and  the 
Fat>ens  Independent  School 
Distnct.  (Apr.  24.  1998;  112 
Stat.  46) 

H.R.  2843'P  L    105-170 
Aviatio'"  'v*e-a':-a   Assistance 
Act  of  1998  (Apr.  24.  1998; 
112  Sta'   471 

H.R    3226  P  L    '06-171 

To  authorize  the  Secretary  of 

Agriculture  to  convey  certain 
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the  State  ot  Virginia,  and  lor 

other  purposes   (Apr  24, 

1998:  112  Stat   50) 

S.  493/P.L.  106-172 

Wireless  Telephone  Protection 

Act  (Apr.  24.  1998;  112  Stat. 

53) 

S.  1178/P.L.  106-173 

To  amerxl  the  Immigration 

and  Nationality  Act  to  nrxxlity 


-.^.erxl  the  visa  waivw 

ptlot  program,  arxj  to  provide 
lor  the  collection  ot  data  wrth 
respect  to  the  number  ol 
nonimmigrants  who  remain  in 
the  United  States  after  the 
expiration  ot  the  pervxi  ot  stay 
authorized  by  the  Attorney 
General    (Apr.  27.  1996;  112 
Stat   56) 
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Proclamation   7088  of  April   2U     1498 
National  Day  of  Praver.   1998 

Hv  the  President  of  the  I  nited  States  uf  ,\merK,a 

A  Pro<  lamation 

in  e\pr\  ^r-i  *  American  history,  devout  men  and  women  from  every  nation 
have  Lunie  •  '  our  shores  seeking  the  freedom  to  worship  according  to  their 

own  conscience  Rerogr;7!nt-  he  sacredness  of  this  fundamental  human 
right,  our  founler^  w.sh  \  ^  .^rnntppd  it  in  the  First  Amendment  to  the 
Constitution 

:  :f  gr.i.   part  of  American  life.  In  every  city, 

across  our  country,  people  of  every  religious 

r.ip  according  to  their  faith.  In  churches,  syna- 

s,  Americans  come  together  to  pray.  We  pray 

^'   nealt.h   and    nappmess  of  loved  ones;   for  inner  peace  and  peace 

among  nations;  and  for  tr.c  wi'^Hom  and  courage  to  face  the  challenges 
of  tnc  new  miHennriin?..  Ana  aiwasb  we  raise  our  voices  and  hearts  in 
p ra  V  e rs  t  > f  t  h  a n  k  s g ;  \ ;  n g  for  the  blessing  of  freedom. 

Just  as  A;r.pruans  rely  on  prayer  for  -•:•  :  ^th  and  renewal  in  private  life, 
so  do  we  t  ifp.  'o  I*  at  moments  of  great  joy  or  crisis  in  our  public  life 
as  a  Nation  Meetme  in  Philadelphia  to  make  the  momentous  decisions 
that  wuuul  uitimated.  ne-  n.ine  the  nature  and  form  of  American  Govern- 
ment, the  Continental  Congress  began  daily  deliberations  wath  a  prayer 
for  God's  blessings  and  assistance.  In  his  first  inaugural  address.  President 
George  Washington  also  :  r, . -d  for  guidance  from  the  Almighty  as  be  began 
the  enorrr.ous  tasK  of  .t  .lOn^  i   :^  v.  untried  democracy. 

lerica  in  the  throes  of  the  Great  Depression  and 
orink  of  war.  President  Franklin  Delano  Roosevelt 
^.-al  address  with  a  fervent  prayer:  "In  this  dedica- 
::i!  >  n-K  -he  blessing  of  God.  May  He  protect 
-  May  iie  guide  me  in  the  days  to  come."  And 
ne  promise  of  a  new  century.  Americans  continue 
;>  jedrock  of  faith  and  religious  freedom  upon 
whi(  h  our  democracy  rests. 

ine  C cngrpss  d\  P  iblic  Law  100-307,  has  called  on  our  citizens  to  reaffirm 
the  roe  >)f  praver  ivi  or  ^meov  and  to  honor  the  religious  diversity  our 
frt'edom  permits  on  recognizing  annually  a  "National  Day  of  Prayer." 

NOW  FHEREFORE  Iwn.'iAM  '  CilNTdN  i' resident  of  the  United  States 
of  .\merica.  do  heretj\  pnu oa.m  .May  7.  1998.  as  a  National  Day  of  Prayer. 
I  encourage  the  citizen^  :  'his  great  Nation  to  pray,  each  in  his  or  her 
own  manner,  seeking  strength  from  God  to  face  the  problems  of  today, 
requesting  guidance  for  tne  uncertainties  of  tomorrow,  and  giving  thanks 
for  thn  rich  Oiessings    Od-  our  country  has  enjoyed  throughout  our  history. 


In  th:^  cpntur\.  won  :\: 
a  world  teetering  on  ';>■ 
concluded  his  tlrst  na  .g 
tion  of  a  Not um  wf  n 
each  and  e\'erv  nne  ot  ^ 
today,  as  we  iook  ahead  t^ 
to  dr.iw    strengtn    from    ' 


.;.;o  'Presidential  ^^' 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


tVjlAJsAJP^AAA   J  U>>^KdbnQA^ 


[FR  Doc.  9»-n921 
Filed  S-1-98:  8:45  ami 
Billing  code  3195-Ol-P 


Federal   Register    \'oi    6.^     N  ■    H5    \\oiu\n\ 


1998   Presidential  E>ocuments 


_4  -ih 


Presidential  Documents 


hxecutivp  Order   13081   of  April  M).    ]9Ma 

Amendment  to  Executive  Order  \o    13038.   Advisorv    CohmdA- 
tee  on  Public  Interest  Obligations  oi Digital    IpleMsuin   Kn.ad 
casters 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 

laws  of  the  United  Sta!'^'-  f  Amf^rica  and  in  order  to  extend  the  reporting 
deadline  oi  the  Advisory  Cuiri-nriee  on  Public  Interest  Obligations  of  Digital 
Television  Hr:  adcdsters,  it  is  hereby  ordered  that  Executive  Order  13038, 
as  amended,  is  fiirtnt-  amended  by  deleting  "June  1,  1998"  in  section 
2  and  inserting  'October  1,  1998"  in  lieu  thereof. 


(30lJUv^^^i^>-^  ^KXhJodrKiK^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No  96-NH4-175-AD;  Amendment 
39-10509;  AD  98-09-28] 

RIN  2120-AA64 

Airworthiness  Directives;  Short 
Brothers  Model  SOa-30  and  SD3-60 
Series  Airplanes  Equipped  With  Fire 
Fighting  Enterprises  (U.K.)  Ltd.  Fire 
Extinguishers 

agency:  Federal  A\  latioii 
.Administration.  [XJ'I 
ACTION:  Final  rule 


SUMMARY:  This  amendment  adopts  a 

T.ew  airworthiness  directive  !.\D], 
dpplicable  to  all  Shorts  Model  SD3-30 
dPid  SD3-60  series  airplanes  equipped 
with  certain  hre  extinguishers,  that 
requires  repiacenien!  of  the  covers  for 
hre  extinguisher  adapter  assemblies  that 
are  installed  on  certain  bulkheads  with 
new  covers  that  swivel  to  lock  the 
extinguishers  in  place:  and  replacement 
of  nozzles  and  triggers  on  these  fire 
extinguishers  with  better  fitting  nozzles 
and  stronger  triggers  It  also  requires  the 
installation  of  new  fire  extinguisher 
point  placards  and  a  revision  of  the 
.Airplane  Flight  Manual  to  instruct  the 
Piight  crew  in  the  use  of  the  new  covers 
for  the.se  adapter  as.semblies.  This 
amendment  is  prompted  by  reports  that 
these  fire  extinguishers  are  not 
discharging  properly  because  they  do 
not  fit  correctly  with  the  adapter,  and 
that  tnggers  on  these  extinguishers  are 
failing.  The  actions  specified  by  this  .M) 
are  intended  to  ensure  that,  in  the  event 
of  fire  in  the  baggage  bay.  extinguishing 
agent  is  properly  distributed  within  this 
area,  and  portable  extingucshers  operate 
p.'-operly:  and  to  prevent  injury  to  crew 
and  passengers  when  a  portable 
extinguisher  is  discharged 
DATES:  Effw.'tive  lune  8,  1998. 


The  incorporation  bv  reference  of 

{.ertain  publications  listed  u:  the 
regulations  is  approved  h\  the  Director 
tjf  the  Federal  Register  as  of  lune  8, 

:m'-i8 

ADDRESSES:  The  ser\  u  t  .i.toni.a!  .or; 
referenced  m  this  .A.L)  n;a\  r>t  obtained 
from  Short  Brothers  (USA).  Inc.,  Qvil 
iechnical  Operations,  P.O  Box  211 
(Route  76  East),  Bridgeport..  West 
Virginia  26330  This  information  ma\  r>e 
examined  at  the  Federal  .Aviation 
.Administration  {FAAl.  Transport, 
.Airplane  Directorate,  Rules  Docket, 
ibOl  Lmd  .Avenue,  SW..  Reriton 
Washington,  or  at  the  Office  of  the 
Federal  Register,  800  Nort,h  C^pito! 
Street,  NW  .  suite  700,  Washineton   IJC 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager 
International  Branch,  .ANM-ll*^   F.A.A 
Transport  .Airplane  Directorate    I'-h; 
Lmd  .Avenue.  SW    Rentoi^    Wasnington 
Q8l)5S-4056,  telephone  ;425)  227-2110; 
tax  i425! 227-1149 
SUPPLEMENTARY  INFORMATION;  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  d!rei.:tive  (AD) 
that  IS  applu.able  to  all  Shorts  Model 
SD3-3U  and  SD3-60  series  airplanes 
equipped  with  certain  fire  extinguisfie"-- 
was  published  in  the  Federal  Register 
on  lanuary  27.  1997  (62  FR  3H32:   T.^iat 
action  proposed  to  require  replaLement 
of  the  covers  for  fire  extinguisner 
adapter  assemblies  that  are  installed  on 
certain  bulkheads  with  new  cover>-  that 
swivel  to  lock  the  extmguisners  m 
piace.  and  replacement  of  nozzie'-  a;;  : 
triggers  on  these  fire  extinguisher^  v.  /n 
better  fitting  nozzles  and  stronger 
triggers   It  also  proposed  to  require  •;  •- 
installation  of  new  fire  extinguisher 
point  placards  and  a  revision  of  tne 
.Airplane  Flight  Manual  to  mstrai  •  !:u- 
flight  crew  in  the  use  of  the  new  covers 
for  these  adapter  assembhes 

(^minents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  m  t.nc 
inakmg  of  this  amendment   Due 
consideration  has  been  given  to  t.he 
comments  received 

One  commenter,  an  organization 
representing  airline  pilots,  supports  'ne 
proposed  AD;  however,  it  reques";  tha* 
the  FAA  implement  specific  trammg  ;n 
the  use  of  critical  equipment  such  as  fire 
extinguishers,  including  the  actual 
equipment  used  m  the  aircrah. 


The  FAA  acknowledges  the 
commenter's  concern.  The  FAA  has 
determined  that  an  unsafe  condition 
exists,  and  that  the  actions  required  by 
this  AD  are  adequate  in  order  to  ensure 
the  continued  safety  of  the  affected  fleet. 
While  there  may  be  merit  to  the 
commenter's  suggestion,  this  AD  is  not 
the  appropriate  context  in  which  to 
evaluate  that  suggestion.  Since  the 
suggested  diange  would  alter  the 
actions  currently  required  by  this  AD, 
additional  rulemaking  would  be 
required  Thf'  FAA  finds  that  to  delay 
this  action  wcuic  tie  inappropriate  in 
light  of  the  identified  unsafe  condition. 
No  change  to  this  Gnal  rule  is  necessary. 

The  manufacturer  of  the  affected 
airplanes  notes  that  replacement  of  the 
discharge  head  assembly  in  accordance 
with  Fire  Fighting  Enterprises  (U.K.) 
Ltd.  Service  Bulletin  26-107,  Revision 
1,  dated  November  2, 1992,  includes 
replacement  of  the  trigger  as  also 
required  by  the  company's  Service 
Bulletin  26-108,  dated  September  1992. 
Both  service  bulletins  are  cited  as  the 
appropriate  sources  of  service 
information  in  paragraph  (c)  of  the 
proposed  AD.  The  commenter  requests 
that  this  information  be  provided  in  the 
AD  so  that  operators  would  not  rework 
the  fire  extinguisher  head  per  Service 
Bulletin  26-107  (which  would  require 
the  installation  of  a  new  trigger  in 
accordance  with  Service  Bulletin  26- 
108),  only  to  discover  that  both  actions 
could  be  accomplished  by  replacing  the 
discharge  head. 

The  FAA  concurs  that  some  confusion 
could  result  with  regard  to  the  current 
wording  contained  in  paragraph  (c)(1)  of 
this  final  rule.  Therefore,  the  FAA  has 
changed  paragraph  (c)(1)  to  read. 


"Install  a  cha: 


nozzle  on  the 


discharge  heac  assembly  of  each  fire 
extinguisher  and  add  a  new  trigger  by 
replacing*   *   *."  That  change,  together 
with  the  clarification  contained  in  the 
service  bulletin,  should  preclude  any 
confusion  in  that  regard. 

The  same  commenter  requests  that  an 
inspection  procedure  be  provided  in 
order  to  determine  whether  the  trigger 
has  actually  been  replaced  in 
accordance  with  Service  Bulletin  26- 
108.  The  commenter  states  that 
paragraph  3.A.(3)(h)  of  Service  Bulletin 
26-107,  Revision  1   recuires  that  the  fire 
extinguisher  trigger  r>e  •^,h'^.^^<i  with  part 
num^r  BA22988^  ^  ;-^f  -t  work  of  the 
nozzle  chamfer.  The  -.zii.tnier  further 
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asserts  that.  sini.e  offei.tivity  ot  5«irvico 
Bulletin  26-108  does  not  include 
discharge  head  part  number  BA22988- 
3.  maintenance  personnel  may  assume 
that,  following  accomplishment  of 
Service  Bulletin  26-107  (and  re-marking 
of  the  part  to  BA22988-3).  replacement 
of  the  trigger  in  accordance  with  Service 
Bulletin  26-108  is  not  necessary. 

The  FAA  does  not  concur  that  an 
inspection  should  be  added  to  this  AD. 
Contrary  to  the  commenter's  assertion. 
Service  Bulletin  26-107  requires  that 
the  reworked  discharge  head,  not  the 
trigger  itself,  be  marked  with  part 
number  BA22988-3.  In  any  event,  the 
AD  requires  replacement  of  the  trigger 
with  the  stronger  trigger,  either  through 
accomplishment  of  Service  Bulletin  26- 
107.  Revision  1.  or  26-108.  regardless  of 
the  part  number  marking  on  the  fire 
extinguisher  discharge  head.  However, 
replacement  of  the  trigger  is  required 
only  if  such  replacement  has  not  been 
accomplished  prior  to  the  effective  date 
of  the  AD.  Investigation  of  airplane 
maintenance  records  may  be  necessary 
to  confirm  whether  the  stronger  trigger 
has  been  installed.  If  there  are  no 
records  showing  that  it  has  already  been 
installed,  the  stronger  trigger  must  be 
installed  in  accordance  with  this  AD. 

The  commenter  also  provided 
corrected  information  concerning  the 
address  from  which  the  referenced 
service  bulletins  may  be  obtained  and 
the  cost  of  parts  needed  for  compliance. 
The  correct  address  is  shown  above 
under  the  heading  ADDRESSES,  and  the 
cost  impact  information  presented 
below  reflects  the  corrected  information 
concerning  the  cost  of  parts.  The  cost 
impact  information  also  reflects  changes 
that  have  occurred  in  the  number  of 
affected  US  -registered  airplanes  since 
the  notice  of  proposed  rulemaking  was 
published. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  33  Model 
SD3-30  series  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD.  For  these 
airplanes,  it  will  take  approximately  9 
work  hours  per  airplane  to  accomplish 
the  required  actions  on  airplanes  with 
only  a  forward  baggage  bay,  and  14 
work  hours  per  airplane  to  accomplish 


the  required  actions  on  airplanes  vvitii 
forward  and  aft  baggage  bays.  The 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$735  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  of  Model  SD3-30  series 
airplanes  is  estimated  to  be  between 
$42,075  and  $51,975,  or  between  $1,275 
and  $1,575  per  airplane. 

The  FAA  estimates  that  52  Model 
SD3-60  series  airplanes  of  US  registry 
will  be  affected  by  this  AD.  For  these 
airplanes,  it  will  take  approximately  12 
work  hours  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  $776  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  of 
Model  SD3-60  series  airplanes  is 
estimated  to  be  $77,792.  or  $1,496  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pin  i'» 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


.\dophon  of  the  .Amendment 

Accurdingly,  pursuant  tu  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authonty:  49  U.S.C.  106(g),  40113,  44701. 

§39.13     [Arnended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9&-09-2a  Short  Brothers,  PLC:  ,\meadment 
39-10509  Docket  96-NM-175-AD. 

Applicability  Model  SD3-30  and  SD3-60 
series  airplanes  equipped  with  fire 
extinguishers  manufactured  by  Fire  Fighting 
Enterprises  (U.K.)  Ltd.;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirerr»ents  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  jjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  elinunated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that,  in  the  event  of  fire, 
extinguishing  agent  is  properly  distributed 
within  the  baggage  bays  and  portable 
extinguishers  operate  propmrly:  and  to 
prevent  injury  to  crew  and  passengers, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  install  a  new  cover  on  each  fire 
extinguisher  adapter  assembly  on  bulkheads 
between  the  passenger  cabin  and  aft  and/or 
forward  baggage  bay.  in  accordance  with 
Shorts  Service  Bulletin  SD330-2&-14.  dated 
September  1994  (for  Shorts  Model  SD3-30 
series  airplanes),  or  Shorts  Service  Bulletin 
SD360-26-11,  dated  July  1994  (for  Shorts 
Model  SD3-60  series  airplanes),  as 
applicable. 

fb)  Prior  to  further  flight  after 
accomplishing  the  actions  required  by 
paragraph  (a)  of  this  AD,  accomplish  both 
paragraphs  (b)(  1 )  and  (b)(2)  of  this  AD: 

(1)  install  new  fire  extinguisher  point 
placards,  in  accordance  with  Shorts  Service 
Bulletin  SD330-26-14.  dated  September 
1994  (for  Shorts  Model  SD3-30  series 
airplanes),  or  Shorts  Service  Bulletin  SD360- 
26-1 1 ,  dated  |uly  1994  (for  Shorts  Model 
SD3-60  series  airplanes),  as  applicable.  And 
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(2)  Revise  the  Limitations  Section  of  the 
FAA-approved  .Airplane  Flight  Manual 
(AFM).  in  accordance  with  Note  1  of 
Paragraph  l  C  of  Shorts  Service  Bulletin 
SD330-26-14,  dated  September  1994  (for 
Shorts  Model  SD3-30  series  airplanes),  or 
Shorts  Service  Bulletin  SD36C>-26-n,  dated 
July  1994  (for  Shorts  Model  SD3-60  series 
airplanes),  as  applicable 

(c)  For  airplanes  equippt^d  with  fire 
extinguishers  having  part  number  (P/N) 
BA51012SK-3  o:  BA51012SR   Within  6 
months  after  the  effective  date  of  this  AD. 
accomplish  either  paragraph  (ch'll  or  (c)(2)  of 
this  AD: 

(1)  Install  a  chamfered  nozzle  on  the 
discharge  head  assembly  of  each  fire 
extinguisher  and  add  a  new  trigger  bv 
replacing  the  discharge  head  assembly  with 
a  new  discharge  head  assembly,  having  P/N 
B,\22988-3,  in  accordance  with  Fire  Fighting 
Enterprises  (U  K  )  Ltd  Se.^'ice  Bulletin  2f>- 
107.  Revision  1.  dated  November  2.  1992, 

Or 

(2)  Replace  the  trigger  on  the  discharge 
head  assembly  of  each  fire  extinguisher  with 
a  new  trigger,  in  accordance  with  Fire 
Fighting  Enterprises  fl,'  K.)  Ltd  .Service 
Bulletin  2&-108.  dated  September  1992   After 
replacement,  install  a  chamfered  nozzle  on 
the  discharge  head  assembly  of  each  fire 
extinguisher  by  reworlting  the  discharge  head 
assembly  in  accordance  with  Fire  Fighting 
Enterpnses  !U  K  )  Ltd   Service  Bulletin  2f>- 

107,  Revision  1    dated  November  2.  1992, 

(d)  .^n  alternative  method  nf  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  t»' 
used  if  approved  by  the  Manager, 
International  Branch,  A.N M- lib.  F.AA, 
Transport  Airplane  Directorate  Of>erators 
shall  submit  their  requests  through  an 
appropriate  F.^.*!  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Internationa!  Branch, 
ANM-116 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116, 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(fl  The  actions  shall  tje  done  m  accordance 
with  Short  Brothers  Shorts  Service  Bulletin 
SD330-2f>-14,  dated  .Septem.t)er  1994.  Shor. 
Brothers  Shorts  Service  Bulletin  SD360-2f>- 
11.  dated  julv  1994:  Fire  Fighting  Enterprises 
(U,K,)  Ltd.  Service  Bulletin  2&-107.  Revision 
1,  dated  November  2.  1992:  and  Fire  Fighting 
Enterprises  (U.K.)  Ltd  Service  Bulletin  26- 

108,  dated  September  1992:  as  applicable. 
This  incorporation  bv  reference  was 
approved  bv  the  Director  of  the  Federal 
Register  in  accordance  with  5  L  S C  552(a' 
and  1  CFR  part  51  Copies  may  be  obtained 
from  Short  Brothers  (L'S.M.  Inc..  Civil 
Technical  Operations,  P.O  Box  211  (Route 
76  East),  Bridgeport,  West  Virginia  26330. 
Copies  mav  be  inspected  at  the  FAA. 
Transport  .^irpiane  Directorate,  1601  Lind 
Avenue,  SW,.  Renton.  Washington;  or  at  the 


Office  of  the  Federal  Register,  800  North 
Capitol  Street,  .NW    suite  7CX),  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
Junes.  1998. 

Issued  in  Renton,  Washington,  on  April  22, 
1998. 

Gary  L.  Killion, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc,  98-11302  Filed  5-1-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-05-AD:  Amendment 
39-10458] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-215-1A10  and  CL-215-6B11 
Series  Airplanes;  Correction 

agency:  Federal  .Aviation 

.^dmmlst^atian.  DOT. 

ACTION:  Direct  final  rule;  correction. 

SUMMARY:  This  document  corrects  an 
error  that  appeared  in  amendment  If^- 
10458  that  was  published  in  the  Federal 
Register  on  Apnl  10,  1998  (63  FR 
17672)  The  error  resulted  in  the 
inadvertent  omission  of  the 
applicability  statement  of  the 
amendment  This  amendment  is 
applicable  to  certain  Bombardier  Model 
CL-215-1A10  and  CL-215-6B11  series 
airplanes.  This  amendment  requires 
repetitive  inspections  to  detect  cracking 
on  certain  wing  to  fuselage  frame- 
angles,  and  repair,  if  necessary. 
DATES:  Effe<  tive  fulv  9   1998 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previouslv  approved  by 
the  Director  of  the  Federal  Register  as 
of  luly  9,  1998  (63  FR  17672,  April  10. 
1998)', 

FOR  FURTHER  INFORMATION  CONTACT: 
Serj^e  Napoleon,  .^erospac.e  Engineer, 
.Airframe  and  Propulsion  Branch,  ANE- 
1"!,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11,581;  telephone  (516)  256-7512;  fax 
(516) 568-2716, 
SUPPLEMENTARY  INFORMATION: 
.Amendment  39-10458,  applicable  to 
certain  Bombardier  Model  CL-215— 
lAin  and  CL-2 1,5-68 11  series 
airplanes,  was  pubii.shed  m  the  Federal 
Register  on  April  10,  1998  (63  FR 
17672)  That  amendment  requires 


repetitive  inspections  to  detect  cracking 
on  certain  wing  to  fuselage  frame- 
angles,  and  repair,  if  necessary. 

As  pubhshed,  the  applicability 
statement  of  the  amendment  was 
omitted  inadvertently.  The  FAA  has 
determined  that  this  omission  must  be 
corrected.  In  all  other  respects,  the 
original  document  is  correct. 

Since  no  other  part  of  the  regulatory 
informatioirtias  been  changed,  the 
direct  final  rule  is  not  being 
republished. 

The  effective  date  of  this  amendment 
remains  July  9,  1998. 

§39.13    [Corrvcted] 

1.  On  page  17674,  in  the  first  column, 
the  airworthiness  directive,  amendment 
39-10458,  is  corrected  by  adding  the 
applicability  statement  preceding  Note  1 
to  read  as  follows: 
«         *         *         *         • 

Applicability:  Model  CL-2 1 5-1  AlO  and 
CL-215-6B11  series  airplanes,  serial 
numbers  1001  through  1125  inclusive, 
certificated  in  any  category. 

•         »         •         •         • 

Issued  in  Renton,  Washington,  on  April  24. 
1998. 

Gary  L.  iOllion. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  98-11560  Filed  S-1-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatior  Admimst'-ation 

14  CFR  Part  7i 

[Airspace  Docxet  Nc   97-ANM-24] 

Amendment  o*  Ciass  D  A  •-■space;  Twin 
Falls.  ID 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
tffpf':\p  date. 

summary:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
published  on  February  25,  1998  (63  FR 
9409)  which  changed  the  name  of  the 
airport  in  the  Twin  Fall,  ID,  Class  D 
airspace  legal  description.  Ehiring  a 
review  of  Idaho  airspwce,  it  was 
discovered  that  the  airport  name  needed 
updating  because  it  was  changed  from 
Twin  Falls-Sun  Valley  Regional,  Joslin 
Field  to  Joslin  Field-Magic  Valley 
Regional.  This  rule  also  updated  the 
coordinates  for  the  airport.- 
EFFECTIVE  DATE:  The  direct  final  rule 
DLiblished  at  63  FR  9409  is  effective 
0910  UTC  Mav  26   1998 
FOR  FURTHER  INFORMATION  CONTACT: 


J4  i'MI 


FeH^ral  K»'uisttT    Vnl    RT    No    R'S/Mnndav.  Mav  4.  1998/RuIes  and  Resulations 


Dennis  Ripley.  ANM-520.6.  Federal 
Aviation  Administration,  1601  Lind 
Avenue  S.W  .  Renton.  Washington. 
98055-4056;  telephone  number:  (425) 
227-2S27 

SUPPLEMENT ARY  INFORMATION:  The  FAA 
published  the  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  February  25.  1998  (63  FR 
9409),  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FA^\ 
believes  that  there  will  be  no  adverse 
pubic  comment.  The  comment  period 
ended  March  27.  1998.  This  direct  final 
rule  advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment  or  a 
written  notice  for  intent  to  submit  such 
an  adverse  comment  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
May  26.  1998.  No  adverse  comments 
were  received,  and  thus  this  document 
confirms  that  the  final  rule  will  become 
effective  on  that  date. 

Issued  in  Seattle.  Washington,  oo  April  6, 
1998 

|oe  E.  Gingle*. 

Acting  Assistant  Manager.  Air  Traffic 
Division,  Northwest  Mountain  Region 
(FR  Doc   98-11766  Filed  5-1-98;  8:45  am] 
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DEPARTMENT  OP  TRANSPORTATION 


Fec)«fal  Aviat' 


Adfiiriistration 


14  Ct-'R  Part  71 

(Airspace  Docket  No  92-ASW-35] 

Establishment  of  Class  E  Airspace, 
Osceola,  AR 

AOEMCy:  i  ederal  Aviation 
Administration  (FAA).  IXDT 
action:  Final  rule. 

SUMMARY:  This  action  establishes  the 
Class  E  airspace  extending  upward  from 
700  feet  above  ground  level  (ACL)  at 
Osceola  Municipal  Airport.  Osceola, 
AR.  The  development  of  a 
nondirectional  radio  beacon  (NDB) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  runway  (RWY)  19 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Osceola  Municipal 
Airport.  Osceola.  AR. 
EFFECTIVE  DATE:  0901  IITC.  August  13. 
1998. 

FOR  FURTHEH  jNf  ORMATION  CONTACT: 
Donald  J,  Day.  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region, 


Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520.  telephone  817- 
222-5593 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  15. 1995,  a  proposal  to 
amend  14  CFR  Part  71  to  establish  Class 
E  airspace  at  Osceola.  AR  was 
published  in  the  Federal  Ret^ister  (60 
FR  31424).  The  proposal  was  to 
establish  controlled  airspace  extending 
upward  from  700  feet  AGL,  The 
intended  effect  of  the  proposal  was  to 
provide  adequate  Class  E  airspace  to 
contain  aircraft  executing  the  NDB  RWY 
19  SIAP  at  Osceola.  AR. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Designated  Class  E 
airspace  areas  are  published  in 
Paragraph  6005  of  FAA  Order  7400  9E. 
dated  September  10.  1997.  and  effective 
September  16.  1997.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
Dubiished  subsequently  in  the  order. 

I  hi  Rule 

This  amendment  to  14  CFR  Part  71 
establishes  Class  E  airspace,  at  Osceola, 
AR.  extending  upward  from  700  feet 
above  the  surface  within  a  6.4-mile 
radius  of  the  Osceola  Municipal  Airport 
at  Osceola,  AR  and  within  8  miles  west 
and  4  miles  east  of  the  021°  bearing 
from  the  Osceola  NDB  extending  from 
the  6.4-mile  radius  to  9.9  miles  north  of 
the  NDB. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It 
therefore  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .^dmlnist^ation 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Aulhontv:  49  U.SC.  106(g)  40103.  40113, 
40120;  eg'  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp  .  p   389 

§71.1     [Amerxled] 

2.  The  incorporation  by  reference  in 

14  CFR  71  1  of  the  Federal  Aviation 
Administratioii  Order  7400  9F.  Airspace 
Designations  and  Bf porting  Points. 
dated  September  10,  1997.  and  effective 
September  16.  1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
atwve  the  surface  of  the  earth 


ASW  AR  E5     0»ceol«.  AR  (New) 

Osceola  Municipal  Airport.  AR 

(lat.  35*41'28"  N  ,  long.  090°00'36'  W.) 
Osceola  NDB 

(lat   35°4r34'N  ,  long  09f)°lKJ47  W  ) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  4-mile 
radius  of  Osceola  Municipal  .^^rp)ort  and 
within  8  niiles  west  and  4  miles  east  of  the 
021°  bearing  from  the  Osceola  NDB  to  9  9 
miles. 
•  •  •  •  * 

Issued  in  Fort  Worth,  TX.  on  April  24. 
1998. 
Albert  L.  Viselli. 

Acting  Manager.  Air  Traffic  Division, 

Southwest  Region. 

(FR  Dor  98-11768  Filed  5-1-98;  8:45  am) 

BILUNQ  COOC  4910-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Pari  4 

ComnxKlity  Pool  Operators  and 
Commodity  Trading  Advisors 

Correction 

In  Title  1 7  of  the  Code  of  Federal 
Regulations,  parts  I  to  199.  revised  as  of 
April  1,  1997.  page  191,  in  <^  4  24 
(j)(l)(v)  is  corre<:ted  by  changing  the 
reference  "(k)"  to  read  "(j)". 

BJLUNG  COOC  1SO&-01-0 


Federal  Register / Vol.  63.  No.  85 /Monday,  May  4.  1998 /Rules  and  Regulations  24391 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

19  CFR  Parts  351  and  354 
[Docket  No.  960123011-8040-02] 
RIN  062S-AA43 

Antidumping  arxl  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures;  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order 

AGENCY:  International  Trade 
.administration.  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  amending  its 
regulations  on  administrative  protective 
order  ("APO")  procedures  in 
antidumping  and  countervailing  duty 
proceedings  to  simplify  and  streamline 
the  APO  administrative  process  and 
reduce  the  administrative  burdens  on 
the  Department  and  trade  practitioners. 
The  Department  is  also  amending  the 
regulations  to  simplify  the  procedures 
for  investigating  alleged  violations  of 
APOs  and  the  imposition  of  s2mctions 
These  changes  are  made  in  response  to 
and  in  cooperation  with  the  trade 
practitioners  that  are  subject  to  these 
rules, 

EFFECTIVE  DATE:  The  effective  date  of 
this  final  rule  is  )une  3,  1998.  This  final 
rule  will  apply  to  all  investigations 
initiated  on  the  basis  of  petitions  filed 
on  or  after  )une  3,  1998,  and  other 
segments  of  proceedings  initiated  after 
this  date 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  loan  L 
MacKenzie  or  Mark  A  Bamett.  Office  of 
Chief  Counsel  for  Import 
Administration.  (202)  482-1310  or  (202) 
482-2866,  respectively 
SUPPl^MENTARY  INFORMATION: 

General  Background 

APO  Procedures 

On  February-  8,  1996.  the  Department 
published  proposed  rules  governing 
procedures  for  providing  access  to 
business  proprietary  information 
submitted  to  the  Department  by  other 
parties  in  U.S.  antidumping  ("AD")  and 
(  ountervailing  duty  ("CVT)") 
proceedings.  Proposed  Rule  and  Request 
for  Comment  (Antidumping  and 
Countervailing  Ehity  Proceedings; 
.\dministrative  Protective  Order 
Procedures,  Procedures  for  Imposing 
Sanctions  for  Violations  of  a  Protective 
Order),  61  FR  4826  ("February  Notice") 
See  also.  Proposed  Changes  to 


Administrative  Protective  Order 
Procedures  in  Antidumping  and 
Counter\aiUng  Duty  Proceedings.  ,\PO 
.Application  Form  and  Standard  .\P0 
59  FR  51559  (October  12,  1994' 
("October  Notice"). 

The  Department  proposed  these 
changes  in  APO  procedures  in 
consultation  with  trade  practitioners 
who  are  the  ones  most  directi>  affected 
bv  these  procedures.  Specifically, 
Department  staff  consulted  with 
representatives  of  the  International  Law 
Section  of  the  District  of  Columbia  Bar. 
the  International  Trade  Committee  of 
the  Section  of  International  Law  anc 
Practice  of  the  .American  Bar 
.Association,  the  ITC  Trial  Lawyers 
.Association,  and  the  Customs  and 
International  Trade  Bar  Association  .As 
a  result  of  the  consultations,  the 
Department  proposed  changes  in  the 
.APO  process  to  improve  the  process,  tn 
simplify  and  streamline  the  process  for 
all  concerned,  including  the 
Department,  and  at  the  same  time  to 
continue  to  ensure  protection  of 
business  proprietary  information  from 
unauthorized  disclosure. 

.After  analyzing  and  carefully 
considering  all  of  the  comments  that  the 
Department  received  in  response  to  the 
February  Notice  and  after  further  review 
of  the  provisions  of  the  proposed  rule, 
the  Department  is  publishing  final 
regulations.  These  regulations  imp.'-ove, 
simplify,  and  streamline  the  .APO 
process  significantly  and.  at  tiie  same 
time,  protect  business  proprietary 
information  from  unauthorized 
disclosure. 

Effective  Date 

The  new  APO  procedures,  including 

the  use  of  the  revised  application  for 
.APO.  form  ITA-367  (5  98),  will  become 
effective  )une  3.  1998.  They  will  apply 
to  all  investigations  initiated  on  the 
basis  of  petitions  filed  on  or  after  June 
3,  1998.  and  other  segments  of 
proceedings  initiated  after  this  date. 
Segments  of  proceedings  to  which  these 
regulations  do  not  apply  will  continue 
to  be  governed  by  the  regulations  in 
effect  on  the  date  the  petitions  were 
filed  or  other  segments  were  initiated,  to 
the  extent  that  those  regulations  were 
not  invalidated  by  the  URA.A  or 
replaced  bv  the  interim  finai  reguiations 
published  on  May  11,  1995  (60  FR 
25130  (1995))  and  §  351  105  of  the  ,AD/ 
CVT)  procedural  regulations  that  the 
Department  published  separately  on 
May  19,  1997  (62  FR  27296) 
(hereinafter  referred  to  as  the  May  IQ 
Regulations),  In  these  segments  of 
proceedings,  the  Department  wul 
require  that  parties  use  the  old  .APO 
application  form  ITA-367  (3.89)  for  all 


requests  to  amend  their  existing  APOs. 
If  all  parties  in  these  segments  of 
proceedings  mutually  agree  to  be  bound 
by  the  new  APO  regulations  and 
procedures,  the  parties  must  file  a  joint 
agreement  and  new  applications  for 
APO. 

APO  Sanctions 

The  Department  is  also  amending  its 
regulations  concerning  sanctions  for 
violations  of  APOs.  The  regulations 
governing  the  imposition  of  sanctions 
for  APO  violations  are  set  forth  at  19 
cm  Part  354.  In  the  nine  years  since 
Part  354  was  introduced,  the 
Department  has  investigated  and 
resolved  numerous  allegations  of 
violations  of  APOs.  Most  charges  have 
been  settled,  and  none  has  resulted  in 
a  heanng  before  a  presiding  official  or 
a  de<  ision  by  the  APO  Sanctions  Board. 
Expenence  also  has  proven  that,  even  if 
an  individual  has  technically  violated 
the  terms  of  an  .APO,  it  is  not  always 
appropnate  to  impose  a  sanction. 
Rather,  a  warning  may  be  appropriate  in 
many  instances.  The  Department  also 
has  found  that  situations  arise  in  which 
the  investigation  can  be  shortened 
v»nthout  limiting  procedural  rights. 
Additionally,  under  current  regulations, 
it  is  unduly  cumbersome  to  withdraw 
charges  when  the  Department 
determines  that  they  are  not  warranted. 
Finally,  the  Department  recognizes  that 
an  individual  with  prior  violations 
deserves  to  have  his  or  her  record 
cleared  after  a  period  of  time  without 
further  violations.  Therefore,  the 
Department  is  amending  Part  354  of  its 
regulations  to  articulate  a  standard  for 
issuance  of  a  warning  of  an  APO 
violation  and  to  address  the  other 
situations  described  above. 

The  Department  is  amending  the 
regulations  to  simplify  the  procedures 
for  investigating  alleged  violations  and 
the  imposition  of  sanctions,  establish 
criteria  for  abbreviating  the 
investigation  of  an  alleged  violation, 
include  private  letters  of  reprimand 
among  the  sanctions  available,  and  set 
a  policy  for  determining  when  the 
Department  issues  warnings  instead  of 
sanctions.  Further,  the  Department  is 
revising  the  provisions  dealing  with 
settlement  to  make  them  consistent  with 
practice.  The  Department  also  is 
simplifying  the  procedures  for 
withdrawing  charging  letters.  Finally. 
the  amendments  add  a  sunset  provision 
that  codifies  existmg  practice  regarding 
the  rescission  of  charging  letters. 


24392 


Federal  Register/ Vol.  63,  No.  85 /Monday,  May  4,   1998 /Rules  and  ReRiilations 


Explanation  of  Particular  Provisions 

APO  Procedures 

The  Department's  AD  regulations 
were  contained  in  19  CFR  Part  353  and 
its  CVD  regulations  were  contained  in 
19  CFR  Part  355.  Parts  353  and  355  each 
contained  separate  provisions  dealing 
with  the  treatment  of  business 
proprietary  information  and  APO 
procedures.  The  Department 
consolidated  the  AD  and  CVD 
regulations  and  repealed  existing  Parts 
353  and  355.  See  Antidumping  Duties; 
Countervailing  Duties;  Final  rule.  62  FR 
27295  (May  19.  1997).  We  have  drafted 
the  regulations  dealing  with  APO 
procedures  in  light  of  this 
consolidation.  Accordingly,  these 
regulations  will  be  contained  in  19  CFR 
Part  351.  subpart  C.  More  sf>ecifically, 
with  the  exception  of  the  definitional 
provisions  of  §351.102,  the  APO 
procedures  will  be  contained  in  19  CFR 
351.304,  305.  and  306.  The  procedures 
for  imposing  sanctions  for  violation  of  a 
protective  order  are  contained  in  19  CFR 
354. 

Definitions 

Section  351.102  is  a  deRnitional 
section,  based  on  previous  19  CFR  353.2 
and  355  2.  It  was  published  separately 
with  the  May  19  regulations  Insofar  as 
APO  procedures  are  concerned,  we 
added  definitions  of  two  new  terms, 
now  contained  in  the  administrative 
protective  order  Because  these 
definitions  apply  to  APO  procedures, 
we  are  discussing  them  here. 

The  first  term,  applicant,  is  denned  as 
an  individual  representative  of  an 
interested  party  that  has  applied  for 
access  to  business  proprietary 
information  under  an  APO.  The  second 
term,  "authorized  applicant."  is  defined 
as  an  applicant  that  the  Secretary  has 
authorized  to  receive  business 
proprietary  information  under  an  APO, 
and  is  a  term  borrowed  from  the 
practice  of  the  U.S.  International  Trade 
Commission  ("ITC"). 

One  commenter  noted  that  the 
definition  of  "applicant"  contained  in 
the  Proposed  AD/CVD  Procedural 
Regulations  was  inconsistent  with  the 
description  of  that  definition  in  the 
preamble  to  the  February  Notice.  This 
commenter  also  suggested  that  a 
definition  of  "representative"  be  added 
to  the  regulations. 

We  revised  the  definition  of 
"applicant"  to  make  it  consistent  with 
the  description  of  that  term  provided 
above.  The  term  "representative"  was 
deBned  in  the  model  APO  published 
with  the  February  Notice.  We  have 
revised  that  definition  to  refer  to  an 


individual,  enterprise  or  entity  acting  on 
behalf  of  an  interested  party. 

Administrative  Protective  Order  Unit 
and  Central  Records  Unit 

Section  351.103  defines  the 
responsibilities  of  the  Central  Records 
Unit  and  the  Administrative  Protective 
Order  Unit,  both  of  which  play  a  role 
protecting  business  proprietary 
infonnation.  The  APO  Unit  was 
established  with  the  reorganization  of 
the  Department  that  became  effective 
)uly  1,  1996.  Under  the  reorganization, 
the  APO  function  is  consolidated  under 
the  Director  for  Policy  and  Analysis, 
and  is  managed  by  a  Senior  APO 
Specialist  who  leads  the  APO  Unit.  The 
Senior  APO  Specialist  is  responsible  for 
directing  the  Department's  handling  of 
business  proprietary  information. 

The  Administrative  Prqtective  Order 
Unit  and  the  Dockets  Center  of  the 
Central  Records  Unit  have  recently  been 
relocated  to  shared  space  in  room  1870. 
Because  of  the  proximity  of  the  two 
offices,  business  proprietary  information 
released  by  the  APO  Unit  to  authorized 
representatives  is  conducted  through 
the  Dockets  Center.  Because  the 
relocation  of  the  Dockets  Center 
occurred  after  the  publication  of  the 
AD/CVD  procedural  regulations,  we  are 
taking  this  opportunity  to  amend 
§  351.103  to  reflect  these  changes 
Pursuant  to  F^residential  order,  security 
has  been  increased  in  Federal  office 
buildings  and  delivery  couriers  are  no 
longer  permitted  access  to  the  Herbert  C. 
Hoover  Building  (HCHB).  Consequently. 
Import  Administration  has  created  the 
Dockets  Center  in  Room  1870.  The 
Dockets  Center  is  accessible  directly 
from  the  15th  Street  courier's  entrance 
to  HCHB  Prior  to  being  allowed  in  the 
building  at  this  entrance  all  packages 
are  scamied  by  Departmental  security 
personnel.  APO  materials  are  picked  up 
at  this  entrance  from  the  APO  Unit. 

Section  351.304  EstabUshing  Business 
Proprietary  Treatment  of  Information. 

Section  351.304  sets  forth  rules 
concerning  the  treatment  of  business 
proprietary  information  in  general,  and 
provides  persons  with  the  right  to 
request  that  certain  information  be 
considered  business  proprietary  or  be 
exempt  from  disclosure  under  APO. 

Customer  Names 

One  commenter  noted  that  section 
777(c)(1)(A)  of  the  Tariff  Act  of  1930,  as 
amended,  ("Act")  protects  customer 
names  from  disclosure  under  APO  in  an 
investigation  only  until  an  order  is 
published  or  the  investigation  is 
suspended  or  terminated,  and  suggested 
that  the  regulation  should  be  revised  to 


reflect  this.  We  have  not  revised  the 
regulation.  The  statute  does  not  require 
the  Department  to  disclose  customer 
names  under  APO  following  publication 
of  an  order  or  following  suspension  or 
termination  of  the  investigation.  If  the 
Department's  final  determination  is 
challenged,  parties  may  obtain  access  to 
customer  names  under  the  terms  of  a 
judicial  protective  order.  Absent  such 
litigation,  we  do  not  believe  it  necessary 
or  appropriate  to  require  parties  to 
disclose  additional  information  under 
protective  order  after  an  investigation 
has  been  completed,  suspended  or 
terminated. 

Identification  of  Business  Proprietary 
Information 

Paragraph  (b)  of  §351.304  addresses 
the  identification  and  marking  of 
business  proprietary  information  in 
submissions  to  the  Department. 

One  commenter  argued  that  the 
Department  should  clarify  how  the 
requirement  to  mark  business 
proprietary  infonnation  applies  to 
materials  in  exhibits  such  as  printouts, 
drawings,  photographs,  excerpts  from 
brochures  and  other  similar  materials. 
The  commenter  pointed  out  that  such 
materials  are  not  always  clearly 
identified  as  business  proprietary, 
leaving  the  recipient  to  refer  to  the 
public  version  to  determine  whether 
any  particular  data  are  in  fact  claimed 
to  be  confidential. 

The  Department  agrees  that  all 
business  proprietary  information  should 
be  marked  in  accordance  with  the 
regulations.  This  includes  all 
verification  exhibits.  It  is  in  the  interest 
of  all  parties  to  prevent  inadvertent  APO 
violations  that  can  occur  when  marking 
is  incomplete  or  inaccurate.  We 
recognize  that  marking  printouts  and 
voluminous  exhibits  presents 
challenges.  Printouts  may  consist  almost 
entirely  of  business  proprietarv 
information,  with  public  information 
limited  to  certain  headings  or  fields.  In 
such  cases,  it  may  be  easier  for  an 
authorized  applicant  to  distinguish 
between  public  and  proprietary 
information  by  reviewing  the  public 
version  rather  than  sparrhing  for 
brackets  in  a  document  that  contains 
nearly  all  business  proprietary 
infonnation.  Moreover,  because 
bracketing  may  be  revised  by  a  party 
within  one  day  of  the  date  of  filing  (see 
below),  authorized  applu  ants  are 
encouraged  to  confirm  their 
identification  of  public  information  by 
comparison  to  the  public  version  source 
in  order  to  avoid  an  inadvertent  release 
of  business  proprietary  infonnation. 

If  a  party  objects  to  the  submitting 
person's  claim  for  business  proprietary 
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treatment,  the  objection  must  be 
submitted  in  writing.  The  APO  Unit  is 
the  point  of  contact  for  examining  and 
resolving  the  issue  whether  information 
that  is  claimed  as  proprietary  meets  the 
Standards  in  tj  35 1 .  10.5  of  the  AD/CVD 
procedural  regulations  that  the 
Department  published  separately  on 
May  19.  1997. 

Public  Versions 

Paragraph  (c)  of  §  351.304  concerns 
the  public  version  of  a  business 
proprietary  submission,  provides  for  a 
one-dav  lag  rule  (see  also 
§  351.303(c)(2)),  and  addresses 
corrections  to  errors  in  bracketing 
business  proprietary  information.  We 
reiterate  that  the  Secretary  will  enforce 
vigorously  the  requirement  for  public 
summaries,  and  will  grant  claims  that 
summarization  is  impossible  only  in 
exceptional  circumstances  To  assist  in 
ensuring  consistent  enforcement  of  the 
Department's  requirements  for  public 
summarization  of  numerical  data  and 
narrative  portions  of  submissions,  the 
APO  Unit  is  the  point  of  contact  for 
examining  and  resolving  complaints 
about  inadequate  public  summaries. 

One-Day  Lag  Rule 

The  one-day  lag  rule  follows  existing 
practice  by  permitting  parties  to  file  a 
public  version  of  a  document  containing 
business  propnetary  information  one 
husuiess  day  after  the  due  date  of  the 
business  proprietary  version  of  the 
document.  This  practice  is  known  as  the 
"one-day  lag"  rule  Undercurrent 
practice,  submitting  persons  may  corret:t 
the  bracketing  of  information  in  the 
business  proprietary  version  up  to  the 
deadline  for  submission  of  the  public 
version  (i.e..  they  have  one  day  in  which 
to  correct  bracketing).  The  Department 
proposed  to  slightly  modify  the  one-day 
lag  rule  to  require  a  party  to  file  the  final 
business  proprietary  version  of  the 
document  at  the  same  time  as  the 
submitting  party  files  the  public  version 
of  the  document.  The  specific  filing 
requirements  are  contained  in  §  351.303 
of  the  AD/C\T)  Procedural  Regulations 
that  the  Department  published 
separately  on  May  19.  1997.  Comments 
on  this  provision  were  addressed  in 
those  regulations 

One  commenter  expressed  concern 
regarding  improper  disclosure  of  APO 
prote<:ted  information  and  the 
Department's  statement  that  non- 
bracketed  information  will  be  treated  as 
public  information  once  bracketing  has 
fjecome  final.  We  believe,  however,  that 
the  commenter  misunderstood  the 
Department's  statement  The  statement 
only  pertains  to  a  party's  own  business 
proprietary  information  contained  in  a 


document  it  has  submitted.  The 
Department  will  always  take  and  require 
immediate  corrective  action  when 
information  subject  to  an  APO  has  been 
improperly  disclosed  and  discovered  in 
a  reasonable  amount  of  time. 

Summarization  of  Numerical  Data 

One  commenter  argued  that  public 
summarization  of  numerical  data  should 
not  be  required,  because  the  ITC  does 
not  require  it  Other  commenters 
requested  that  specific  guidelines  for 
summarization  of  numerical  data  be 
included  in  the  regulation  Some 
commenters  requested  greater  flexibility 
in  ranging  numbers  that  are  ver)-  large 
or  very  small. 

As  one  commenter  recognized,  a 
public  summary,  which  is  addressed  in 
paragraph  (c)(li,  is  required  by  section 
777(b)(1)(B)  ofthe.^ct  and  Article  6.5.1 
of  the  Agreement  on  Implementation  of 
Article  VI  of  the  General  Agreement  on 
Tariffs  and  Trade  1994  ("AD 
Agreement").  Public  summarization  of 
numerical  data  is  crucial  to  the  ability 
of  parties  to  participate  in  the 
Department's  proceedings  Without 
adequate  public  summarization, 
interested  parties  without  APO  access 
will  not  be  able  to  participate 
meaningfully  m  the  Department's 
proceedings  The  Department,  therefore, 
will  continue  to  require  summarization 
of  numerical  data 

While  there  may  be  some  benefits  to 
consistent  treatment  of  business 
proprietary  information  between  the 
Department  and  the  ITC.  there  are 
differences  in  each  agencv  s  mission 
that  lustifv  individual  practices. 
Summarization  of  company-specific 
numerical  information  at  the  ITC  is 
more  difficult  because  the  information 
concerns  a  company's  performance 
using  "macro"  numfiers  and  protected 
data.  Moreover,  m  most  cases,  the  ITC 
provides  aggregate  data  where  such 
information  would  not  reveal  an 
individual  company's  business 
proprietary  information.  It  is  this 
aggregate  data,  which  is  often  available 
to  the  public,  which  is  most  relevant  to 
the  ITCs  analysis  and  determinations. 
Information  in  the  Department's 
proceedings,  on  the  other  hand,  is  often 
transaction-specific,  "micro  " 
information  Such  information  would  be 
difficult  to  aggregate  across  companies 
and  such  aggregate  data  would  be  of 
almost  no  relevance  to  the  Department's 
analysis  and  the  public  s  understanding 
of  that  analysis  Therefore,  it  is 
preferable  to  continue  to  require  that 
such  information  be  ranged  or  indexed. 

Omission  of  specific  criteria  for 
public  summarization  of  numerical  data 
previously  contained  in  §^  353.32(b)(1) 


and  355.32(b)(1)  was  an  oversight.  We 
are  including  the  criteria  for  adequate 
summarization  in  §  351.304(c)(1)  of 
these  regulations.  The  Department  has 
always  allowed  an  exception  to  the 
public  summarization  requirement 
when  it  does  not  protect  business 
proprietary  information  from  disclosure, 
such  as  with  very  small  or  very  large 
numbers.  We  will  continue  to  permit 
such  exceptions  on  a  case-by-case  basis 
in  accordance  with  the  requirements  of 
§  351.304(c)(1). 

Summarization  of  Narrative  Portions  of 
Submissions 

One  commenter  argued  that  requiring 
a  public  simimary  of  the  narrative 
portion  of  a  submission  is  a  change  in 
poUcy  not  required  by  the  Uruguay 
Round  Agreements  Act  (URAA)  and  is 
too  burdensome.  The  commenter 
asserted  that  the  proposed  regulation 
will  add  hundreds  of  hours  and 
thousands  of  dollars  to  the  costs  of 
participating  in  these  cases.  Finally,  the 
commenter  stated  that  the  proposed 
regulation  appears  to  create  a 
presumption  that  all  business 
proprietary  information  is  public  unless 
proven  otherwise,  which  reverses 
agency  practice  designed  to  protect 
business  proprietary  information  against 
disclosure. 

The  commenter  is  mistaken  that  the 
Department's  regulation  constitutes  a 
change  in  practice.  The  Department  has 
consistently  required  a  public  summary 
of  the  narrative  portion  of  a  submission 
containing  business  proprietary 
information. 

Laws  affecting  disclosure  of 
information  by  the  federal  government 
generally  are  pro-disclosure.  The  United 
States  has  the  most  transparent 
antidumping  and  countervailing  duty 
procedures  in  the  world.  Protection  of 
business  proprietary  information  is  a 
narrow  exception  to  the  requirement  for 
disclosure  and  the  preference  for 
transparency  For  these  reasons,  the 
regulations  require  parties  to 
demonstrate  that  business  proprietary 
information  should  be  withheld  from 
disclosure,  rather  than  the  reverse. 
There  is  a  presumption  that  business 
proprietary  information  can  be  publicly 
summarized  to  permit  meaningful 
participation  by  a  party  that  does  not 
have  access  to  business  proprietary 
information  under  APO. 

Summarization  of  Business  Proprietary 

Information  of  Other  Parties 

Three  commenters  raised  concerns 
whether  §  351.304(c)(1)  requires 
authorized  applicants  to  create  pubUc 
summaries  of  business  proprietary 
information  submitted  by  other  parties. 
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It  does  not.  The  Department  has  nevei 
required  authorized  applicants  to 
publicly  summarize  the  business 
proprietary  information  of  another  party 
and  the  Department  does  not  intend  to 
change  that  practice.  In  fact.  §  351.304 
(c)(1)  states  that  a  submitter  should  not 
create  a  public  summary  of  business 
proprietary  information  of  another 
person. 

Nonconforming  Submissions 

Paragraph  (d)  of  §351.304  deals  with 
nonconforming  submissions,  i.e., 
submissions  that  do  not  conform  to  the 
requirements  of  section  777(b)  of  the 
Act  and  paragraphs  (a),  (b).  and  (c)  of 
§351.304. 

One  commenter  expressed  concern 
that  this  provision  might  be  abused  by 
parties  making  unwarranted  claims  of  a 
clear  and  compelling  need  to  withhold 
business  proprietary  information  from 
disclosure  under  APO  merely  to  delay 
release  of  that  information  and  thereby 
impenl  the  ability  of  other  parties  to 
pMirticipate  in  the  proceeding  in  a  timely 
fashion.  Although  we  appreciate  the 
concerns  of  the  commenter.  we  do  not 
believe  that  revision  of  the  regulation  is 
necessary.  In  most  cases,  the 
Department  has  been  able  to  make 
determinations  as  to  the  status  of 
information  in  much  less  than  30  days, 
and  we  expect  that  to  continue  to  be  the 
case.  As  written,  the  regulation  provides 
greater  flexibility  for  those 
determinations  which  may  require  more 
time  ♦^or  decision. 

The  Department  does  not  believe  that 
the  regulation,  as  drafted,  will  lead  to 
signiflcant  abuse.  The  Department's 
current  experience  has  involved  few 
situai  ions  of  abuse.  To  the  extent  that 
baseless  claims  for  non-release  of 
information  do  occur,  the  Department 
retains  the  authority  to  deal  with  them 
expetlitiously. 

Another  commenter  proposed  that  the 
Department  amend  this  regulation  to 
permit  the  Secretary  to  return  any  part 
of  a  submission  that  does  not  meet  the 
requirements  of  the  regulations.  We  do 
not  agree.  For  the  same  reasons  the 
Department  revised  the  one-day  lag  rule 
to  require  a  new  complete  submission  of 
a  do<:ument  that  required  correction,  we 
also  will  require  a  complete  new 
submission  of  any  document  returned 
because  parts  of  it  are  defective. 

Section  351.305     Access  to  Business 
Proprietary  Information 

Section  351.305  establishes 
procedures  for  obtaining  business 
proprietary  information. under  APO. 
including  a  new  procedure  based  on  the 
use  of  a  single  APO  for  each  segment  of 
a  pniceeding. 


The  Revised  APO 

Paragraph  (a)  of  §  351.305  sets  forth  a 
new  procedure  in  which  the  Secretary 
will  place  a  single  APO  on  the  record 
for  each  segment  of  an  AD  or  CVD 
proceeding,  within  two  days  af^er  a 
petition  is  Bled,  or  an  investigation  is 
self-initiated,  or  five  days  after  the 
initiation  of  any  other  segment.. 
('Segment  of  the  proceeding  "  is  defined 
in  §351,102  as  a  portion  of  the 
proceeding  that  is  reviewable  under 
section  516A  of  the  Act.)  All  authorized 
apphcants  will  be  subject  to  the  terms 
of  this  single  APO.  This  new  procedure 
will  streamline  the  APO  process 
dramatically,  and  will  expedite  the 
issuance  of  APOs  and  the  disclosure  of 
information  to  authorized  applicants. 
Commenters  strongly  endorsed  this  new 
procedure,  and  agree  it  will  streamline 
the  APO  process  and  expedite  the 
issuance  of  APOs  and  the  disclosure  of 
information  to  authorized  applicants. 

APO  Requirements 

Paragraph  (a)  of  §  351.305  also  sets 
forth  the  requirements  that  are  to  be 
included  in  the  APO  and  to  which  all 
authorized  applicants  must  adhere.  The 
Department  proposed  to  eliminate  from 
the  APO  detailed  internal  procedures 
that  firms  were  required  to  follow  to 
protect  APO  information  from 
unauthorized  disclosure.  In  paragraph 
(a)(1).  the  Department  proposed  to 
permit  each  applicant  to  establish  its 
own  internal  procedures.  All 
commenters  agreed  with  this  proposal, 
and  we  have  adopted  it  in  these  final 
regulations. 

Notification  of  Change  of  Facts 

Paragraph  (a)(2)  of  §  351.305  requires 
an  authorized  applicant  to  notify  the 
Secretary  of  any  changes  in  the  facts 
asserted  by  the  authorized  applicant  in 
its  APO  application.  Paragraph  (a)(2) 
does  not  require  certification  of  these 
facts.  Paragraph  6  of  the  proposed  APO. 
however,  would  have  required  the 
authorized  applicant  to  provide,  at  the 
conclusion  of  a  segment  of  the 
proceeding,  upon  the  def)arture  of  an 
authorized  applicant  from  a  firm,  or 
when  an  individual  no  longer  will  have 
access  to  APO  information,  a 
certification  that  attests  to  the 
individual's  compliance  with  the  terms 
under  which  such  access  is  granted. 
Two  commenters  questioned  the 
necessity  for  such  individual 
certifications.  They  argued  that  the 
thrust  of  the  Department's  new  rules  is 
to  permit  firms  to  develop  their  own 
internal  procedures  to  protect  business 
proprietary  information,  rather  than  for 
the  Department  to  "micro-manage  "  APO 


issues.  Thus,  they  asserted,  firms  will 
have  internal  procedures  to  ensure  that 
persons  leaving  a  firm,  for  example, 
destroy  or  return  any  documents 
containing  business  proprietary 
information.  They  point  out  that  under 
the  procedure  proposed  by  the 
Department,  applicants  already  sign  an 
APO  application  individually,  and  the 
additional  certification  is  therefore 
superfluous.  Moreover,  commenters 
argued,  the  Court  of  International 
Trade's  (CTT)  judicial  protective  orders 
permit  a  single  certification,  and  there  is 
no  reason  to  follow  two  difffrwnt 
procedures  for  appellate  and 
administrative  proceedings 

The  Department  agrees.  Paragraph 
(a)(2)  continues  to  requin^  a  party  to 
notify  the  Department  of  am  changes  in 
the  facts  asserted  by  an  authorized 
applicant  in  its  application,  but  we  have 
deleted  the  requirement  for  certification 
at  the  end  of  the  prrx  tiding  segment  in 
paragraph  6  of  the  AFO  .Xuthonzed 
applicants  are  required  to  notify  the 
Department  of  anv  possible  violation  of 
the  APO;  the  additional  certification  is 
redundant.  The  Department  presumes 
all  authorized  applicants  are  complying 
with  the  terms  of  the  APO  until  we 
determine  through  an  investigation 
under  Part  :154  that  a  violation  of  an 
APO  has  occurred.  Thus  we  have 
retained  the  requirwment  that  parties 
notify  the  Department  and  other  parties 
of  changes,  but  have  removeci  from 
paragraph  6  of  the  APO  the  requirement 
that  every  individual  certify  its 
compliance  with  the  regulations  at  the 
close  of  the  jjersons  participation  under 
the  APO. 

Notification  of  Destruction  of  Business 
Proprietary  Information 

Paragraph  (a)(4),  now  renumbered  as 
paragraph  (a)(3),  of  §351.305  requires 
the  destruction  of  business  propneiiir\ 
information  when  a  party  is  no  longer 
entitled  to  it,  normally  at  the  close  of  a 
segment  of  a  proceeding.  Paragraph  7  of 
the  APO  also  required  an  individual 
certification  from  each  authorized 
applicant  that  it  complied  with  the 
terms  of  the  APO  PDr  tJu-  reasons  stated 
above,  we  agree  ':..>  :  ertificatmn  is 
unnecessary  We  presume  that  an 
authorized  applicant  will  c:ompiv  with 
the  terms  of  the  APO  requiring 
destruction  of  business  proprietary 
information  at  a  designated  time 

We  will  continue  to  require,  however, 
notification  to  the  department  of 
destruction  of  business  proprietar\ 
information.  Parties  will  Ihj  able  to  keep 
certain  business  proprietary  information 
for  more  than  one  segment  of  a 
proceeding,  and  discipline  in  tracking 
and  destroying  information  is  more 
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important  than  ever.  Therefore  the 
Department  will  continue  to  hold 
parties  accountable  for  timely 
destruction  of  material  when  no  longer 
authorized  by  the  APO  to  have  it. 

One  commenter  suggested  that  the 
failure  to  return  or  destroy  APO  material 
is  a  procedural  issue  and  should  not  be 
viewed  as  constituting  a  violation  of  the 
APO  if  not  satisfied.  We  disagree.  Until 
business  proprietary  information  is 
destroyed,  there  is  a  risk  of  disclosure. 
The  destruction  of  business  proprietary 
information  material  is  important  to 
prevent  unauthorized  disclosure.  It  is 
one  of  the  few  specific  requirements  in 
the  regulations.  While  the  failure  to 
return  or  destroy  may  not  result  in 
actual  disclosure  of  business  proprietary 
information,  and  in  certain 
circumstances  may  only  result  in  a 
warning,  it  is  clearly  a  violation  of  the 
regulations  and  the  APO. 

The  Department  proposed  that  an 
authorized  applicant  be  required  to 
destroy  business  proprietary 
information  that  the  appUcant  is  not 
authorized  to  retain  within  a  thirty-day 
time  period  after  the  expiration  of  the 
time  for  filing  for  a  judicial  or  binational 
panel  review  of  the  last  segment  for 
which  the  authorized  applicant  may 
retain  the  information.  Thirty  days 
should  cover  most  contingencies,  but 
the  Department  will  be  willing  to  grant 
extensions  for  good  cause  showTi. 
Commenters  supported  this  proposal 
and  we  will  incorporate  it  into  each 
APO,  which  will  set  specific  deadlines 
on  a  case-by-case  basis. 

Electronic  Data 

Paragraph  3  of  the  APO  places  one 
restriction  on  the  use  of  business 
proprietary  information  contained  in 
electronic  form;  the  information  can  not 
be  accessible  by  a  modem.  We  are 
restricting  access  to  electronic 
information  by  modem,  but  not 
requiring  any  specific  technical 
restrictions,  instead  leaving  the  method 
to  be  used  to  the  individual  authorized 
applicant.  This  proposal  was  supported 
by  commenters.  Commenters  suggested 
a  revision  of  the  language  of  the 
paragraph  to  clarify  this  requirement, 
which  we  have  incorporated  into 
paragraph  3  of  the  APO. 

Independent  Contractors 

The  definition  of  "support  stafT' 
contained  in  the  APO  permits  the  use  of 
independent  contractors  to  perform 
photocopying  and  other  production 
tasks  involving  APO  information, 
provided  that  the  independent 
contractors  perform  their  work  on  the 
premises  of  the  authorized  applicant 
(e.g.,  at  the  firm),  and  the  independent 


contractors  w  ork  under  the  supervision 
of  an  authorized  applicant. 

Commenters  requested  a  clarification 
that  the  Department  also  will  allow 
parties  to  use  employees  or 
subcontracted  individuals  (e.g.,  courier 
services)  to  pick  up  or  deliver  APO 
information  released  by  the  Department, 
and  to  deliver  APO  information  to  other 
parties.  One  commenter  also  requested 
a  clarification  that  "independent 
contractors"  includes  part-time 
employees.  We  agree  that  support  staff 
and  independent  contractors  can  be 
used  for  all  delivery  functions  and  that 
"independent  contractors"  includes 
part-time  employees. 

In  order  to  guard  against  unauthorized 
disclosure,  however,  the  Department 
will  continue  its  current  practice  of 
releasing  APO  information  only  if  the 
employee  or  independent  contractor 
presents  a  picture  ID  and  a  letter  of 
identification  from  the  firm  of  the 
authorized  applicant  that  authorizes  the 
Department  to  release  the  APO 
information  to  that  particular 
individual. 

Remand  Proceedings 

The  Department  proposed  that  the 
APO  permit  access  to  new  business 
proprietary  information  submitted  in 
the  course  of  a  remand  during  litigation 
involving  the  segment  of  the  proceeding 
in  which  the  initial  APO  was  issued. 
Parties  no  longer  will  have  to  apply 
separately  for  access  under  an  APO 
during  a  remand  proceeding. 
Commenters  supported  this  proposal. 
The  APO  issued  in  each  proceeding  will 
reflect  this  practice. 

APO  Applications 

Paragraph  (b)  of  §  351.305  deals  with 
the  APO  application  process  itself, 
including  permitting  parties  to  use  two 
independent  representatives. 

Multiple  Authorized  Applicants 

Under  current  practice,  the 
Department  generally  allows  only  one 
representative  of  a  party  to  have  access 
to  business  proprietary'  information 
under  an  APO.  In  response  to  requests 
from  parties  to  proceedings,  the 
Department  proposed  that  two 
independent  representatives  of  a  party 
be  allowed  APO  access,  with  one 
representative  being  designated  as  the 
lead  representative.  We  also  proposed 
granting  APOs  separately  to  non-legal 
representatives,  who  otherwise  qualify 
to  receive  an  APO,  only  if  they  had  a 
significant  practice  before  the 
Department.  The  purpose  of  this 
proposal  was  to  ensure  that  effective 
sanctions  could  be  imposed  to  deter 
APO  violations.  The  [department  will 


consider  requests  that  more  than  two 
independent  representatives  be 
designated  as  authorized  applicants  on 
a  case-by-case  basis. 

Commenters  agreed  with  this 
proposal,  and  requested  that  the 
Department  clarify  that  the  lead 
audiorized  apphcant  will  not  be  liable 
for  APO  infractions  committed  by  a 
separately  authorized  applicant.  We 
agree.  Authorized  applicants  are 
responsible  for  violations  committed  by 
any  person  in  the  same  firm,  but  not  for 
violations  committed  by  an  individual 
at  another  entity  that  applied  for  APO 
access  separately.  The  lead 
representative  would  not  be  responsible 
for  APO  violations  committed  by  the 
separately  authorized  applicant. 

Application  for  an  APO 

Paragraph  (b)(2)  of  §351.305 
establishes  a  "short  form"  application 
that  applicants  can  generate  from  their 
own  word-processing  equipment.  An 
applicant  must  acknowledge  that  any 
discrepancies  between  the  application 
and  the  Department's  APO  placed  on 
the  record  will  be  interpreted  in  a 
manner  consistent  with  the 
Department's  APO.  Parties  agreed  with 
this  proposal  and  we  have  adopted  it  in 
paragraph  (b)(2). 

APO  Application  Coverage 

Paragraph  (b)(2)  of  §  351.305  also 
provides  that  an  applicant  must  apply  to 
receive  all  business  proprietary 
information  on  the  record  of  the 
particular  segment  of  the  proceeding  in 
question.  A  party  no  longer  may  apply 
to  receive  only  selected  parties'  business 
proprietary  information.  The  purpose  of 
this  requirement  is  to  eliminate  the  need 
for  parties  to  prepare  separate  APO 
versions  of  submissions  for  each  of  the 
different  parties  involved  in  a 
proceeding  and  to  reduce  the  number  of 
APO  violations  that  occtir  through  the 
inadvertent  service  of  a  document 
containing  business  proprietary 
information  to  parties  not  authorized  to 
receive  it.  In  order  to  avoid  forcing 
parties  to  receive  submissions  in  which 
they  have  no  interest,  however,  a  party 
may  waive  service  of  business 
proprietary  information  it  does  not  wish 
to  have  served  on  it  by  another  party. 
Thus,  for  example.  Respondent  A  may 
waive  its  right  to  be  served  with  a  copy 
of  the  business  proprietary  version  of 
Respondent  B's  questionnaire  response. 
Nonetheless,  if  Respondent  A  receives 
any  of  respondent  B's  proprietary- 
information  from  any  party  by  mistake, 
no  APO  violation  will  have  occurred. 
Commenters  generally  supported  the 
p^posal,  because  it  eases  the  burden  on 
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inadvr  lolations. 

One  commenter  strongly  objected  to 
the  proposal  as  inconsistent  with 
section  777  of  the  Aci  and  burdensome 
on  respondents.  The  commenter 
asserted  that  substitution  of  a  waiver 
procedure  for  party-specific 
submissions  is  inadequate  because 
respondents  are  nonetheless  required  to 
accept  submissions  by  petitioners  that 
contain  the  business  proprietary 
information  of  several  parties,  including 
business  proprietary  information  that 
the  respondents  may  have  had  no 
reason  to  request.  It  asserted  that  by 
requiring  respondents"  representatives 
to  accept  from  petitioners" 
representatives  documents  containing 
multi-party  business  proprietary 
information,  the  Department  is 
unnecessarily  shifting  the  burden  and 
responsibility  of  complying  with  APO 
procedures  from  petitioners  to 
respondents.  Furthermore,  where 
counsel  is  served  a  business  proprietary 
document  and  then  redacts  only  certain 
portions  designated  confidential  by  the 
filing  party  before  transmitting  the 
document  to  his  client,  there  is  no  check 
on  whether  a  proper  redaction  has  been 
made.  Neither  the  Department  nor  other 
parties  have  access  to,  or  even 
knowledge  of.  the  specially  redacted 
version,  and  this  procedure  will 
heighten  the  risk  of  inadvertent 
disclosure  of  business  proprietary 
information.  Instead,  the  commenter 
argues,  if  the  public  summaries 
prepared  by  parties  meet  Commerce 
guidelines,  the  information  contained  in 
any  public  version  of  a  filed  document 
should  be  sufficient  to  inform  a  party 
already  knowledgeable  of  the 
proprietary  data  represented  by  the 
public  summary. 

The  Department  recognizes  that  these 
rules  place  a  new  burden  on  a 
representative  to  ensure  that  when  it 
receives  a  submission  with  business 
proprietary  information  from  multiple 
parties,  it  takes  steps  to  ensure  no 
business  proprietary  information  of 
another  party  is  disclosed  to  its  client. 
Each  authorized  applicant  has  pledged 
to  do  this  when  he  or  she  signs  the 
application  for  access  to  business 
proprietary  information  under  an  APO. 
The  rules  mitigate  this  additional 
burden  by  requiring  parties  to  clearly 
identify  the  person  to  whom  each  item 
of  business  proprietary  information 
pertains.  Although  adequate  public 
summaries  are  helpful,  they  are  not  a 
substitute  for  a  full  discussion  of  a 
party"s  own  business  proprietary 
information.  Public  summaries  serve  to 
assist  a  party"s  participation  where  other 


partit'S  Dusiness  propnotar>' 
information  is  involved. 

Nothing  in  the  statute  prohibits  these 
procedures.  Section  777  of  the  Act 
requires  the  Department  to  "make  all 
business  proprietary  information 
presented  to.  or  obtained  by  it,  during 
a  proceeding  •   •   •  available  to 
interested  parties  who  are  parties  to  the 
proceeding  under  a  protective  order 
•   *   *."  On  balance,  we  believe  the 
procedures  adopted  will  spread  the 
burden  for  protecting  business 
proprietary  information  and  reduce 
inadvertent  disclosure  of  business 
proprietary  information. 

Deadline  for  Application  for  APO 
Access 

Paragraph  (b)(3)  of  §  351.305  concerns 
the  deadline  for  applying  for  access  to 
business  proprietary  information  under 
APO.  In  deciding  the  question  of  APO 
application  deadlines,  the  Department 
balances  the  need  to  provide  maximum 
access  by  parties  to  APO  information 
with  the  need  to  minimize  the  burden 
on  the  Department  in  processing  APO 
applications,  as  well  as  the  burden  on 
parties  and  the  Department  that  have  to 
serve  late  applicants  with  APO 
information  placed  on  the  record  before 
a  late  APO  is  granted.  We  proposed  in 
paragraph  (b)(3)  to  encourage  parties  to 
submit  APO  applications  before  the  first 
questionnaire  response  is  filed,  but  to 
permit  parties  to  submit  applications  up 
to  the  date  on  which  case  briefs  are  due. 

Two  commenters  requested  that  the 
Department  have  no  deadline  for  APO 
applications.  They  did  not  provide  any 
reason  why  a  representative  would  need 
to  have  access  to  the  entire  record  after 
the  time  case  briefs  are  filed.  Under 
§  351.309(b).  which  was  published 
separately  with  the  May  19  regulations, 
written  argument  will  not  be  accepted 
after  case  or  rebuttal  briefs  are  filed 
unless  requested  by  the  Secretary.  A 
party  can  always  provide  a 
representative  with  the  f)arty"s  own 
data,  and  represent  the  party  before  the 
Department  during  disclosure  of  that 
party"s  calculations.  Providing  a  new 
representative  with  a  record  after  the 
close  of  comments  would  be  unduly 
burdensome  for  the  Department  staff 
which  has  extremely  tight  deadlines  for 
issuing  the  final  determination.  A 
representative  can  obtain  the  entire 
record  under  judicial  protective  order 
during  litigation  if  necessary.  Therefore, 
we  have  incorporated  the  proposed 
deadline,  the  day  case  briefs  are  due. 
into  the  regulations. 

We  also  nave  taken  into  account  the 
burden  imposed  on  parties  by  APO 
applications  that  are  filed  after  major 
submissions  have  been  made  by  other 


pdTties  10  Lne  proceeding.  Lnaer  current 
rules,  parties  have  only  two  days  in 
which  to  serve  an  authorized  applicant 
that  obtained  its  APO  late  in  the 
proceeding  with  APO  information  that 
already  has  been  placed  on  the  record. 
Under  the  deadline  set  forth  in 
paragraph  (b)(3).  the  burden  on  parties 
may  increase.  We  therefore  proposed 
that  parties  have  five  days  in  which  to 
serve  late  APO  applicants.  In  addition, 
we  required  that  late  applicants  be 
required  to  pay  the  costs  associated  with 
the  additional  production  and  service  of 
business  proprietary  submissions  that 
were  served  on  other  parties  earlier  in 
the  proceeding.  Commenters  supported 
these  proposals  and  they  are 
incorporated  into  §  351.301.  which  was 
published  separately. 

The  Department  reemphasizes  that  it 
will  not  allow  an  APO  application  filed 
later  in  the  proceeding  to  serve  as  the 
basis  for  extending  any  administrative 
deadline,  such  as  a  briefing  or  hearing 
schedule. 

Approval  of  the  APO  Application  and 
the  APO  Service  List 

Paragraph  (c)  of  §  351.305  deals  with 
the  approval  of  an  APO  application.  The 
Department  proposed  to  approve  an 
application  within  two  days  of  its 
receipt  in  an  investigation  and  within 
five  days  in  other  AD  and  CVD 
proceedings,  unless  there  is  a  question 
concerning  the  eligibility  of  an 
applicant  to  receive  access  under  APO. 
In  that  case,  the  Secretary  will  decide 
whether  to  approve  the  application 
within  30  days  of  receipt  of  the 
application.  We  amended  the  regulation 
to  provide  for  a  single  five-day  deadline 
to  provide  parties  a  reasonable  time  to 
comment  on  applications  in  all 
instances. 

Commenters  generally  supported  the 
Departments  proposal  because  it  will 
facilitate  the  timely  completion  of 
investigations  and  administrative 
reviews  by  providing  expedited  access 
to  business  proprietary  information  to 
all  parties  to  a  proceeding.  They    . 
suggested  that  the  Department"s 
regulations  also  indicate  that  similarly 
expedited  treatment  will  be  provided  to 
apphcations  for  amendments  to  APOs. 
The  Department  considers  an 
application  for  an  amendment  to  be 
subject  to  the  same  procedures  as  the 
original  application. 

Some  commenters  expressed  concern 
that  approving  APO  applications  so 
quickly  may  create  problems.  In  many 
cases,  the  APO  application  will  be 
served  by  mail  on  other  interested 
parties,  and  commenters  were 
concerned  that  the  Department  could 
approve  the  application  before  the 
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parties  have  an  opportunity  to  comment 
on  it.  When  the  .\PO  material  is  already 
in  the  hands  of  an  approved  applicant 
who  has  filed  for  access  for  additional 
individuals,  commenters  asserted  it  is 
imperative  that  parties  be  informed  of 
the  existence  of  the  amended 
application,  and  be  given  time  to  react, 
before  APO  material  is  released  to  any 
additional  individuals.  The  problem  is 
of  special  concern  to  commenters  if  the 
application  seeks  to  add  in-house 
counsel  to  the  APO. 

Although  the  Department  agrees  that 
the  concerns  raised  by  these 
commenters  have  merit,  we  must 
balance  these  concerns  with  the  need  of 
applicants  to  receive  APO  material 
expeditiously.  We  note  that  the 
Department  rarely  receives  objections  to 
applications  to  amend  APOs.  However, 
in  recognition  of  the  concerns  raised,  we 
intend  to  approve  applications  to  amend 
the  Department's  APO  service  list  to 
include  an  additional  authorized 
applicant  at  the  end  of  the  five-day 
period.  If  a  representative  wishes  to 
have  its  amendment  approved  before 
the  five-day  deadline,  it  should  submit 
its  application  with  a  statement  that  all 
other  parties  to  the  proceeding  have 
consented  to  the  application. 

Commenters  proposed  that  if  the  APO 
applicant  needs  immediate  access, 
service  on  the  other  parties  could  be 
made  by  hand  delivery  or  overnight 
mail,  by  facsimile,  or  by  E-mail. 
Alternatively,  the  applicant  could  file 
the  application  as  a  "consent  motion". 
If  there  is  no  need  for  immediate  access, 
commenters  proposed  that  parties  be 
permitted  to  serve  by  mail  and  that 
Department  approval  be  held  for  five 
days  to  ensure  that  the  other  parties 
have  had  an  opportunity  to  respond. 
Commenters  also  proposed  that  the 
regulations  also  should  state  that 
objections  to  applications  must  be  filed 
within  two  days  of  receipt  of  the 
application  and  served  by  hand  on  the 
applicant. 

One  commenter,  on  the  other  hand, 
was  concerned  that  parties  to  a  case 
should  not  be  able  to  delay  release  of 
proprietary  documents  merely  by  the 
objection,  on  whatever  grounds,  to  the 
eligibility  of  an  applicant  to  obtain 
information.  Rather,  the  commenter 
proposed  that  the  Department  enunciate 
certain  grounds  that  might  serve  as  the 
proper  basis  for  an  objection,  such  as 
affiliation  vn\h  the  party  in  question, 
prior  violations  of  protective  orders  or 
other  ethical  rules,  or  a  potential 
conflict  of  interest  that  exists  based  on 
work  done  either  within  the  government 
or  at  another  firm  involving  the  same  or 
a  similar  matter.  Commenters  did  not 
want  parties  to  have  the  opportunity  to 


delay  approval  of  applications  by  minor 
objections,  such  as  an  objection  to  the 
number  of  applicants. 

The  Department  recognizes  that  the 
current  regulations  permit  a  party  to 
hand-serve  an  APO  application  (or  an 
application  for  an  amendment  to  the 
APO  service  list)  on  the  Etepartment, 
while  serving  the  parties  by  mail.  The 
Department  could  approve  an 
application  before  parties  even  received 
notice  that  the  application  had  been 
filed.  We  are  therefore  revising 
§  351.305(b)(2)  to  require  parties  to 
serve  an  APO  application  (including 
applications  for  amendments)  on  the 
Department  and  on  the  parties  in  the 
same  manner,  whether  by  hand  or  by 
mail.  We  are  also  extending  the 
deadline  in  §  351.305(c)  for  approving 
an  APO  application  (including  an 
application  to  amend  the  APO  service 
list)  to  five  days  from  two  for  all 
segments  of  proceedings.  These 
procedures  should  provide  expedited 
approval  of  APO  access  while 
preserving  the  rights  of  parties  to 
comment  on  APO  applications. 
Although  the  Department  may  approve 
an  APO  application  on  or  before  the 
five-day  deadline,  a  party  objecting  to 
an  APO  application  may  elect  not  to 
serve  its  business  proprietary 
information  on  the  applicant  to  which  it 
is  objecting  until  the  Department  has 
addressed  the  objection  and  has  made  a 
decision  whether  to  grant  the  applicant 
access  to  the  objecting  party's 
proprietary  information. 

Tnere  are  few  bases  on  which  a  party 
can  legitimately  object  to  granting  an 
APO  so  long  as  the  applicant  meets  the 
conditions  established  in  the  APO 
application  and  APO.  An  objection 
based  on  the  number  of  applicants 
would  generally  be  considered 
frivolous;  the  [department  does  not 
interfere  with  a  party's  choice  of 
representation  or  staffing.  The  only  area 
where  Import  Administration  has  the 
authority  to  deny  an  individual  the  right 
to  practice  before  it  involves  a  finding, 
pursuant  to  our  very  detailed  APO 
violation  regulations,  that  a  party  has 
violated  a  protective  order  and  that  the 
violation  warrants  the  extreme  sanction 
of  a  ban  from  practice  before  Import 
Administration.  An  allegation  in  this 
area  would  require  a  detailed 
investigation.  The  restriction  on  practice 
before  the  Department  because  of  an 
APO  violation  would  be  imposed 
through  the  APO  violation  proceeding, 
not  through  an  objection  to  an  APO 
application. 

Import  Administration  does  not  have 
authority  to  address  the  post- 
employment  restrictions  contained  in  18 
U.S.C.  207.  The  authority  to  interpret 


post-employment  restriction  resides 
with  the  Assistant  General  Counsel  for 
Administration  at  the  Department  of 
Commerce.  Nor  does  the  Department 
have  the  authority  to  advise  on  the 
application  of  state  professional  conduct 
rules  to  a  party's  practice  before  the 
Department.  Any  allegations  of 
violations  of  the  rules  of  a  particular  bar 
association  must  be  raised  with  that 
organization. 

Alternative  Methods  of  APO  Approval 

In  the  October  Notice,  several 
commenters  suggested  alternative 
methods  of  approving  APOs,  such  as  the 
creation  of  a  pre-approved  roster  of 
members  of  a  representative's  firm,  or 
permitting  a  lead  signatory  in  a  firm  to 
grant  access  to  the  other  professionals     - 
vdthin  the  firm.  The  Department  did  not 
adopt  either  alternative  because  there 
may  be  facts  peculiar  to  a  particular  AD 
or  CVD  proceeding  or  a  segment  of  a 
proceeding  that  render  an  otherwise 
eligible  applicant  ineligible,  and  the 
roster  approach  would  preclude  a  party 
from  raising  legitimate  objections  to  the 
approval  of  an  APO  application. 
Likewise,  the  lead  signatory  approach 
would  preclude  parties  from  exercising 
their  right  to  object,  for  good  cause,  to 
the  disclosure  of  APO  information  to  a 
particular  individual. 

Two  commenters  continued  to 
support  the  roster  system.  One  pointed 
out  that  such  a  procedure  would  still 
allow  Commerce  to  review  the 
individual  eligibility  of  each  applicant 
emd  would  allow  far  greater  flexibility 
on  the  part  of  the  participating  firm. 
These  commenters  did  not  address  the 
points  raised  by  the  Department  in 
opposing  the  proposal,  such  as  notice 
and  certainty.  As  noted  above, 
commenters  expressed  concern  that 
they  have  an  advance  opportunity  to 
comment  on  an  APO  application  before 
access  is  granted.  They  were  concerned 
that  the  Department  might  approve  an 
APO  application  before  parties  had  had 
a  chance  to  review  it  because  of  the 
short  two-day  deadline  the  Department 
proposed  for  approving  an  application. 
We  are  therefore  not  adopting  either 
alternative  method  of  approving  APO 
applications.  The  maximum  five-day 
deadline  for  approving  an  application 
should  enable  parties  to  add 
representatives  without  imdue  delay. 

Department  Notification  of  APO  Service 
List 

If  an  application  is  approved,  the 
Secretary  will  include  the  name  of  the 
authorized  applicant  on  an  APO  service 
list  that  the  Department  will  maintain 
for  each  segment  of  a  proceeding. 
Paragraph  (c)  of  §  351.305  provides  that 
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«xp«ditious  means  available  to  provide 
[Mrties  with  the  APO  service  list  on  the 
day  the  list  is  issued  or  amended. 

Commentors  generally  supported  the 
proposal  While  they  supported  a 
flexible  approach  with  respect  to 
promul^atmii;  and  updating  the  APO 
service  list,  they  also  expressed  concern 
with  the  lack  of  specificity  as  to  the 
form  of  notice  to  anticipate. 
Commenters  were  particularly 
concerned  with  the  use  of  the  Internet 
to  the  extent  the  Department  is 
contemplating  reliance  on  electronic 
mail,  based  on  the  uncertainty  of  the 
timely  receipt  of  information 
(particularly  where  the  parties  are  out  of 
the  office)  or  even  whether  the 
information  would  be  received  at  all.  To 
the  extent  the  Department  elects  to  rely 
on  any  Internet  ore-mail  notification, 
commenters  urged  the  Department  to 
also  send  a  copy  of  the  notification  by 
mail  to  the  parties  to  ensure  that  actual 
notification  was  received. 

Other  commenters  stated  that  the 
preferred  method  is  by  facsimile.  They 
stated  that  most  businesses,  including 
law  firms  practicing  before  the 
Department,  have  procedures  to  ensure 
that  incoming  facsimiles  rapidly  come 
to  the  attention  of  the  indicated 
recipient.  Commenters  noted  that  these 
procedures  are  not  necessarily  in  place 
with  respect  to  the  Internet  and 
transmission  by  mail  involves  at  least 
two  days  of  delay. 

At  this  time,  the  Department  will  fax 
every  change  in  the  APO  service  list 
directly  to  each  party  on  the  service  list 
for  each  proceeding.  In  addition,  until 
the  Department  is  assured  that  parties 
are  routinely  receiving  notification  of 
the  APO  service  list  by  fax.  the 
Department  will  mail  hard  copies  of  the 
service  to  the  lead  applicant.  This  will 
provide  certainty  and  consistency 
necessary  to  effectively  monitor  APO 
service  lists.  APO  service  lists  will  be 
available  to  the  public  on  Import 
Administrations  home  page  on  the 
Internet  as  a  public  service.  The 
Department  will  adapt  these  procedures 
to  advances  in  technology  adopted  by 
the  trade  bar  in  the  future  to  ensure  it 
provides  notice  as  efficiently  as 
possible. 

Section  351.306  Use  of  Business 
Proprietary  Information. 

Section  351.306  sets  forth  rules 
concerning  the  use  of  business 
proprietary  information. 

Use  of  Business  Proprietary  Information 
by  the  Secretary 

Paragraph  (a)  is  based  on  existing 
§§  353.32(f)  and  355.32(f).  One  change  is 


•Mn  paragraph  (a)(4)  to  the 
disclosure  of  information  to  the  U.S. 
Trade  Representative  under  19  U.S.C. 
3571(i).  Section  3571(i)  (section  281(i) 
of  the  URAA)  deals  with  the 
enforcement  of  U.S.  rights  under  the 
World  Trade  Organization  Agreement 
on  Subsidies  and  Countervailing 
Measures.  Also,  although  the  regulation 
itself  is  little  changed,  we  note  that  the 
URAA  amended  section  777Cb)(l)(A)(i) 
of  the  Act  to  clarify  that  the  Department 
may  use  business  proprietary 
information  for  the  duration  of  an  entire 
proceeding  (from  initiation  to 
termination  or  revocation),  as  opposed 
to  merely  the  particular  segment  of  a 
proceeding  for  which  information  was 
submitted. 

Use  of  Business  Proprietary  Information 
by  Parties 

Section  777  of  the  Act  permits  the 
Department  to  use  business  proprietary 
information  for  the  duration  of  an  entire 
proceeding,  from  initiation  to 
termination  or  revocation.  Under  the 
current  regulations,  the  Department 
limits  the  record  of  a  segment  of  a 
proceeding  to  information  submitted 
during  that  particular  segment  of  the 
proceeding.  19  CFR  353.34(a).  The 
Department  Umits  the  use  of  business 
proprietary  information  by 
representatives  of  parties  to  the  segment 
of  the  proceeding  in  which  the 
information  was  submitted.  19  CFR 
353.34(b)(3)(ii).  Although  the 
Department  may  have  access  to  business 
proprietary  information  from  another 
segment  of  the  proceeding,  the 
Department  may  not  base  a  decision  on 
business  proprietary  information  that  is 
not  on  the  record  of  the  particular 
segment  of  the  proceeding. 

The  URAA  identifies  three  specific 
instances  in  which  the  Department 
would  be  expected  to  use  information 
from  different  segments  of  proceedings 
or  different  proceedings:  (1)  Information 
from  prior  segments  may  be  used  in  a 
sunset  or  changed  circumstances  review 
of  the  same  proceeding  (section 
777(b)(1)  of  the  Act);  (2)  business 
proprietary  information  from  a  sunset  or 
changed  circumstances  review  resulting 
in  revocation  may  be  used  in  an 
investigation  on  the  same  merchandise 
from  the  same  country  initiated  within 
two  years  of  revocation  (section 
777(b)(3)  of  the  Act);  and  (3) 
information  from  a  terminated 
investigation  may  be  used  in  a  new 
investigation  on  the  subject 
merchandise  from  the  same  and  another 
country  within  three  months  of 
termination  of  the  prior  investigation 
(sections  704  and  734  of  the  Act). 


Paragraph  (b)  of  §351.306  deals  with 
the  use  of  business  proprietary 
information  by  parties  from  one  segment 
of  a  proceeding  to  another.  In  the 
February  notice,  the  Department 
proposed  to  permit  parties  to  retain 
business  proprietary  information 
released  under  APO  for  two  segments  of 
the  proceeding  subsequent  to  that  in 
which  the  information  was  placed  on 
the  record.  Paragraph  (b)  provided  that 
normally  an  authorized  applicant  may 
use  such  information  only  in  the 
particular  segment  of  the  proceeding  in 
which  the  information  was  obtained.  An 
authorized  applicant  could,  we 
proposed,  place  business  proprietary 
information  received  in  one  segment  of 
a  proceeding  on  the  record  of  either  of 
two  subsequent  consecutive  segments 
(generally  administrative  reviews  under 
section  751(a))  if  the  information  is 
relevant  to  an  issue  in  the  subsequent 
segments. 

We  have  modified  this  paragraph  to 
give  the  Department  greater  flexibility  in 
determining  how  business  proprietary 
information  may  be  used.  Our  intention 
at  this  time  is  to  allow  an  authorized 
applicant  to  retain  business  proprietary 
information  obtained  in  one  segment  of 
a  proceeding  for  two  subsequent 
consecutive  administrative  reviews  and 
to  use  such  business  proprietary 
information  in  those  administrative 
reviews  or  other  segments  of  the 
proceeding  initiated  during  that  time. 
This  use  of  business  proprietary 
information  will  be  authorized  by  the 
terms  of  the  APOs. 

Four  commenters  wanted  to  expand 
the  policy  by  having  essentially 
unlimited  access  to  proprietary 
information  for  the  entire  duration  of 
the  proceeding  and.  in  some  cases,  even 
across  proceedings  These  commenters 
suggested  that  any  changes  should  be 
applied  to  current  APOs.  as  well  as 
future  .\POs.  They  argued  that  such 
broad  ability  to  use  business  proprietary 
information  was  consistent  with  the 
statute  and  would  best  enable  them  to 
identify  inconsistencies  in  submissions 
from  one  segment  of  a  proceeding  to 
another. 

Four  commenters  supported  the 
proposed  policy  with  certain 
restrictions.  These  commenters  urged 
the  Department  to  prohibit  wholesale 
incorporation  of  business  proprietary 
information  from  another  segment  of  the 
proceeding  and.  instead,  require  that 
any  business  proprietary  information 
submitted  from  another  segment  of  the 
proceeding  be  relevant  to  the  segment  in 
which  it  is  submitted.  Additionally. 
some  of  these  commenters  indicated 
that  a  shorter  period  of  time  (one 
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segment)  would  be  sufficient  to  achieve 
the  Department' s  goals. 

Four  commenters  strongly  opposed 
any  change  to  current  policy  They 
argued  that  the  limited  changes  to  the 
statute  cannot  lustifv  the  significant 
changes  proposed  in  the  regulations. 
This  group  argued  that  statutory 
requirements  and  prior  GIT  decisions 
regarding  the  record  for  review 
effectively  prohibit  the  changes 
proposed  by  the  Department  This  group 
also  cited  concerns  that  the  broader 
ability  to  retain  and  use  business 
proprietary  information  would  increase 
the  liitelihood  of  disclosure  of  that 
information  and  thereby  dis{:ourage 
parties  from  participating  in 
proceedings  before  the  Department  The 
group  contended  that  these  changes  will 
also  impose  additional  burdens  on 
parties  (to  monitor  the  use  of  their 
business  proprietary  information  in 
subsequent  segments  and  to  whom  their 
business  proprietary  information  is 
released,  and  to  maintain  the  ability  to 
justify  all  differences  in  their  reported 
information  from  one  segment  to  the 
next)  The  group  contended  that  this 
practice  would  also  increase  burdens  on 
the  Department  to  document  and  verify 
the  bases  for  anv  differences  across 
segments  of  proceedings. 

We  have  not  broadened  the  proposal 
to  permit  unlimited  use  of  business 
proprietary  information  across  all 
segments  of  a  proceeding,  or  across  all 
proceedings  other  than  those  specified 
in  the  statute.  There  is  no  legal  support 
for  the  request  to  utilize  business 
proprietary  information  across 
proceedings. 

Nor  do  we  agree  with  commenters 
totally  opposing  use  of  business 
proprietary  information  in  more  than 
one  segment  The  statute  and  GIT 
precedent  do  not  prohibit  the  proposed 
changes.  The  proposed  changes  would 
provide  for  inclusion  of  the  information 
from  another  segment  on  the  ret;ord  of 
the  segment  in  question.  The  proposed 
changes  were  not  based  on  statutory- 
changes  made  by  the  L"R-\A.  but.  rather, 
rely  on  authority  which  the  Department 
has  always  possessed  We  agree  that 
these  changes  will  create  some 
additional  burdens  on  all  parties  to 
monitor  subsequent  segments  of 
proceedings  to  ayoid  release  of  their 
business  proprietary  information  to  a 
party  to  whom  they  object  These  are 
rare  occurrences,  and  we  have 
attempted  to  minimize  this  burden  and, 
thereby,  minimize  the  likelihood  that 
these  i:hanges  will  cause  respondents  to 
refuse  to  participate  in  the  Department's 
proceedings  due  to  concerns  about  their 
business  proprietary  information.  Any 
additional  burden  on  the  Department 


will  be  minimized  by  the  Department's 
ability  to  reiect  submissions  of 
irrelevant  business  proprietary 
information  from  other  segments 

We  agree  that  wholesale  incorporation 
of  business  proprietary  information 
from  prior  segments  should  be  rejected 
unless  absolutely  necessary  We  also 
agree  that  the  Department  should  reject 
business  proprietary  information  from 
another  segment  which  is  not  relevant 
to  the  ongoing  segment  Such  decisions. 
however,  mav  be  difficult  to  make  and 
may  present  additional  bases  for  appeal 
to  the  Grr.  Therefore,  the  Department 
does  not  intend  to  make  a  decision  on 
relevancy  every  time  a  party  submits 
information  from  a  prior  segment  into 
the  current  segment,  but  it  reserves  the 
right  to  do  so  in  appropnate 
circumstances  At  the  same  time,  in 
order  to  avoid  imposing  undue  burdens 
on  the  Department,  we  intend  to 
consider  such  information  only  to  the 
extent  that  is  relevant  to  issues  raised  by 
interested  parties  or  that  the  Department 
otherwise  deems  appropnate 

The  DefMirtment  expects  that  there 
will  be  a  multitude  of  practical 
problems  that  will  have  to  be  worked 
out  over  time  and  with  experience 
under  these  new  procedures.  Initially 
we  will  permit  parties  to  retain  business 
proprietary  information  for  two 
additional  segments  tgeneraily 
administrative  reviews)  after  the 
segment  in  which  the  business 
propnetarv  information  was  submitted. 
This  is  a  reasonable  compromise 
between  the  long-held  desires  of 
petitioners  to  be  able  to  address 
perceived  inconsistencies  between 
segments,  and  respondents  concerns 
that  their  business  proprietary- 
information  not  be  distributed  among 
representatives  and  across  segments  for 
indeterminate  periods  Once  business 
proprietary  information  is  placed  on  the 
record  of  a  subsequent  segment  of  the 
proceeding,  it  remains  a  permanent 
addition  to  the  later  record,  unless  the 
Department  rejects  the  information. 
The  Department  believes  that  this 
new  practice  normally  will  be  used  to 
move  business  propnetary  infonnaiion 
from  an  investigation  or  administrative 
review  to  two  subsequent  consecutive 
administrative  reviews  The  Department 
also  intends  to  authorize  the  use  of 
business  proprietary  information 
submitted  in  an  investigation  or 
administrative  review  in  other 
segments,  such  as  scope  proceedings  or 
changed  circumstances  reviews, 
initiated  during  those  two 
administrative  reviews.  If  the 
Department  determines,  as  it  gains 
experience,  that  it  is  appropnate  to 


modify  this  practice,  it  will  do  so  by 
changing  the  terms  of  the  APOs. 

Identifying  Parties  Submitting  Business 
Proprietary  Information 

Paragraph  (c)  of  §  351,306  addresses 
identification  of  submitters  of  business 
proprietary  information  in  submissions 
containing  business  proprietary 
information  from  multiple  persons.  The 
Department  is  requiring  that  APO 
appUcants  be  required  to  request  access 
to  all  business  proprietary  information 
submitted  in  a  particular  segment  of  a 
proceeding  In  addition,  we  proposed 
that  in  the  case  of  submissions,  such  as 
briefs,  that  include  business  propnetary 
information  of  different  parties,  the 
submission  must  identih'  each  piece  of 
business  proprietary  information 
included  and  the  party  to  which  the 
information  pertains.  (For  example. 
Information  Item  #1  came  from 
Respondent  A.  Information  Item  #2 
came  from  Respondent  B.  etc.)  The 
purpose  of  this  proposal  is  to  enable 
parties  to  submit  a  single  business 
propnetary  version  of  a  submission  that 
may  be  served  on  all  parties  represented 
by  authorized  applicants,  instead  of 
forcing  parties  to  submit  and  serve 
different  APO  versions  for  each  of  the 
parties  involved  in  a  proceeding.  In  the 
case  of  a  submission  served  on  a  i>arty 
not  represented  by  an  authorized 
applicant  (a  relatively  rare  event),  the 
submitter  still  would  have  to  prepare 
and  serve  a  separate  submission 
containing  only  that  party's  business 
propnetary  information. 

Tnree  commenters  supported  this 
proposal  They  agree  it  will  reduce  the 
possibility  of  APO  violations  when 
documents  contain  business  proprietary 
information  provided  by  more  than  one 
party.  Commenters  further  suggested 
that,  when  all  business  proprietary 
information  in  a  submission  is  obtained 
from  a  single  party,  the  Department's 
regulations  permit  the  submitting  p>arty 
to  identify  the  original  submitter  of  the 
business  proprietary  information  only 
once,  on  the  title  page  of  the 
submission.  We  agree  and  have 
incorporated  this  into  §  351.306(c). 

Commenters  also  suggested  that  the 
Department  should  clarify  the  proposed 
rule  by  stating  that  only  business 
proprietary  information  of  another  party 
needs  to  be  specifically  identified  by 
source.  The  commenter  proposed  that 
any  business  proprietary  information 
that  is  bracketed  in  the  submission 
should  be  assumed  to  be  business 
proprietary  information  belonging  to  the 
party  submitting  the  document  unless 
otherwise  identified  as  business 
proprietary  information  of  another 
party.  The  commenter  pointed  out  that 
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withuiil  thi.s  clanricatiuii,  .subiiiissiuns 
to.lhe  Department  would  become 
cluttered  with  notations  as  to  the 
original  submitter  of  the  business 
proprietary  information  and  it  may 
become  very  difficult  to  read  the 
submission.  We  agree,  and  have 
incorporated  this  suggestion  into 
§35 1.306(c)  of  the  regulations. 

One  commenter  urged  the  Department 
to  clarify  what  is  meant  by  the  term 
"identify  contiguously  with  each  item" 
so  that  parties  can  adapt  their 
procedures  accordingly.  The  commenter 
noted  that  particularly  troublesome 
would  be  documents  containing  multi- 
party information  on  a  single  line.  The 
commenter  requested  that  the 
Department  should  clarify  whether  the 
identifying  markings  are  also  required 
in  public  versions. 

The  term  "contiguous"  was  used  to 
require  identification  closely  enough 
with  the  item  of  business  proprietary 
information  so  a  party  could  clearly  and 
quickly  identify  the  original  submitter 
of  the  business  proprietary  information. 
We  do  not  want  to  be  so  specific  that 
parties  lose  flexibility  to  respond  to 
different  situations.  Documents  can 
vary,  and  readability  must  not  be 
sacrificed.  In  some  situations,  a  notation 
next  to  the  item  of  business  proprietary 
will  best  serve  everyone's  interests.  In  a 
more  complicated  document,  footnotes 
might  be  better.  Since  the  public  version 
of  a  submission  should  be  identical  with 
the  business  proprietary  version  except 
for  the  deletion  of  the  proprietary 
information,  the  public  submission  will 
contain  the  identity  of  the  original 
submitter  of  the  proprietary 
information. 

Some  commenters  objected  to  the 
Department's  proposed  exception 
(S  351.306(c)(2))  to  the  single-version 
business  proprietary  information 
document  rule  where  a  party  does  not 
have  a  representative.  They  argued  that 
it  undermined  the  benefits  gained  from 
not  having  to  file  respondent-specific 
submissions  and  that  adequate  public 
summaries  would  be  adequate. 

The  Department  believes  that  this 
requirement  is  necessary.  A  party  needs 
disclosure  of  another  party's  arguments 
against  it  to  adequately  defend  itself.  To 
fail  to  do  so  would  not  provide 
sufficient  transparency  to  the 
proceeding 

Concern  was  expressed  regarding  the 
potential  mismarking  of  business 
proprietary  information  in  a  document, 
and  the  reliance  thereafter  on  the 
information  mismarked  by  another 
party.  The  commenter  urged  that  the 
latter  party's  reliance  on  the  mismarked 
information  should  not  constitute  a 
breach  of  the  protective  order.  Another 


LUinmenter  took  It,'  it 

suggested  that  ifa  ;  i    .         '  ■^■ 
Indicates  the  wrong  onginal  submitter 
of  business  proprietary  information  in  a 
submission,  the  party  should  only  be 
required  to  correct  the  mistake,  and  the 
mistake  should  not  constitute  an  APO 
violation  in  and  of  itself.  The 
commenter  further  argued,  however, 
that  if.  as  a  result  of  a  mistake,  a  party 
were  to  disclose  business  proprietary 
information  to  another  party  not 
authorized  to  receive  it.  that  disclosure 
would  constitute  an  APO  violation 
under  the  existing  APO  rules. 

Only  the  party  creating  the 
submission  from  multiple  parties' 
business  proprietary  information  knows 
with  certainty  the  person  that  originally 
submitted  the  business  proprietary 
information.  Therefore  the  submitter 
must  be  responsible  for  the  accuracy  of 
the  labeling.  This  is  the  purpose  of  the 
proposal.  Unless  an  authorized 
applicant  knows  that  an  identification  is 
incorrect,  he  or  she  should  be  entitled 
to  rely  on  the  identification.  Otherwise 
the  requirement  serves  no  purpose.  An 
unauthorized  disclosure  resulting  from 
inaccurate  labeling  that  leads  to  an  APO 
violation  will  be  attributed  to  the  person 
labeling  the  original  submitter  of  the 
business  proprietary  information. 

Another  commenter  opposed  the 
proposal  altogether,  arguing  that  the 
proposal  is  an  attempt  to  shift  costs  and 
responsibility  from  petitioner  to 
respondent,  causing  respondent  to  lose 
time  reviewing  petitioner's  case  brief  in 
the  five  days  that  they  have  to  prepare 
rebuttal  briefs  under  proposed 
§  351.309(d).  The  commenter  argued 
that  while  the  number  of  inadvertent 
APO  violations  will  decrease  for 
petitioner's  counsel,  they  will  increase 
for  respondent's  counsel,  because 
respondent's  counsel  must  now  make 
sure  petitioner's  documents  do  not 
include  APO  material  that  should  not  be 
released. 

These  proposed  procedures  formalize 
what  has  been  the  Department's  practice 
since  1992.  Moreover,  we  believe  that 
these  proposals  balance  the  different 
interests  of  petitioners  and  respondents. 
Although  there  are  risks  of  inadvertent 
APO  violations  associated  with  any 
option,  we  believe  that  the  fact  that  all 
authorized  applicants  will  have  access 
to  the  business  proprietary  information 
of  ail  parties  (whether  or  not  service  is 
waived)  should  reduce  significantly  the 
number  of  inadvertent  disclosures.  In 
this  regard,  the  inadvertent  service  on 
an  authorized  applicant  of  a  submission 
containing  information  of  a  party  for 
which  the  applicant  has  waived  service 
would  not  constitute  an  APO  violation. 


Administrative  Protpi  tivf  Order 
Sdiiition  FriMedure*. 

Five  parties  commented  on  the 
proposed  amendments  to  the  APO 
sanction  procedures.  All  commenters 
supported  the  proposed  changes.  Upon 
further  reflection,  the  Department  is 
amending  its  regulations  consistent  with 
the  proposed  regulations.  As  explained 
below,  the  Department  also  is  making 
clerical  revisions  to  use  terms 
"administrative  protective  order"  and 
"business  proprietary  information" 
consistently  throughout  this  part,  and  to 
conform  the  regulations  to  changes 
mqde  in  the  organization  of  the 
Department  on  July  1.  1996. 

Section  354.2  Definitions. 

The  definition  section  is  revised  to  be 
consistent  with  the  definitions 
contained  in  the  Department's  proposed 
antidumping  and  countervailing 
procedural  regulations  at  19  CFR 
351.102.  The  definitions  of  the  terms 
"administrative  protective  order", 
"Secretary",  "segment  of  the 
proceeding",  and  "Senior  APO 
Specialist  "  are  added  to  Part  354  in 
§354.2. 

The  definition  of  "director"  is  revised 
to  reflect  the  reorganization  of  the 
Department  that  became  effective  July  1, 
1996.  Under  the  reorganization,  the 
APO  function  is  consolidated  under  the 
Director  for  Policy  and  Analysis,  and  is 
managed  by  a  Senior  APO  Specialist. 
The  Senior  APO  Sp)ecialist  is 
responsible  for  directing  the 
Department's  handling  of  business 
proprietary  information.  The  Senior 
APO  Sf)ecialist  assists  with 
investigations  of  alleged  APO  violations, 
which  streamlines  the  APO  violation 
investigation  process.  A  definition  of 
"Senior  APO  Sf)ecialist"  is  added  in 
§  354.2.  and  the  definition  of  "director" 
is  revised  to  include  the  Senior  APO 
Specialist  The  definition  of  director  is 
also  amended  to  conform  the  regulation 
to  the  changes  in  office  director 
positions  made  in  the  )uly  1,  1996 
reorganization. 

Section  354.5  Report  of  violation  and 
investigation. 

Paragraph  (a)(1)  is  amended  to  require 
that  all  allegations  of  APO  violations  be 
reported  to  either  the  Senior  APO 
Specialist  or  the  Office  of  Chief  Counsel 
for  the  Department.  Under  the  current 
practice,  alleged  violations  are  reported 
to  the  APO  specialist  in  the  Office  of 
Investigations  or  Office  of  Compliance, 
dep>ending  on  where  the  alleged 
violation  occurred.  The  amendment 
conforms  the  regulation  to  the  (uly  1, 
1996  reorganization  of  the  Department. 
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Paragraphs  (d)  (7)  and  (8)  are 
combined  and  revised  to  reflect  changes 
in  the  Act  and  Department  practice 
regarding  the  use  of  business 
proprietary  information  in  segments  of 
proceedings  other  than  the  one  in  which 
the  information  was  originally 
submitted.  These  changes  are  discussed 
above.  The  Department's  procedural 
regulations  will  now  allow  use  of 
business  proprietary  information  in 
more  than  one  segment  of  a  proceeding 
or  another  proceeding  in  limited 
situations.  The  segments  of  proceedings 
in  which  business  proprietary 
information  may  be  used  will  be 
contained  in  the  administrative 
protective  order.  Paragraphs  (d)  (7)  and 
(8)  are  combined  and  revised  to  reflect 
these  changes. 

Classification 

E.O.  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866 

Paperwork  Reduction  Act 

This  rule  does  pot  c  ontain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  of  1980.  as 
amended  (44  U.S.C  3301  et  seq.). 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  .advocacy  of  the 
Small  Business  Administration  that 
these  amendments  would  not  have  a 
signific^ant  economic  impact  on  a 
substantial  number  of  small  business 
entities  because  the  rule  that  they  would 
amend  does  not  have  such  an  impact 
and.  furthermore,  the  amendments 
would  tend  to  simplify  the  procedures 
pertaining  to  administration  of  APO 
sanctions.  The  Deputy  Under  Secretarv 
for  International  Trade  is  responsible  for 
regulations  governing  sanctions  for 
violations  of  APOs  The  .Assistant 
SecretaPr'  for  Import  Administration  is 
responsible  for  the  regulations 
governing  issuance  and  use  of  APOs. 

List  of  Subjects  in  19  CFR  Parts  351  and 

354 

Business  and  industr)'.  Foreign  trade, 
Imports,  Trade  practices. 


Dated   ,*ipni  29.  1998. 
Timothy  J.  Hauser, 

Deputy  Under  Secretary  for  International 
Trade. 

Dated:  April  29,  1998. 
Robert  S.  LaRussa. 
Assistant  Secretary  jor Import 
Administration. 

For  the  reasons  stated.  19  CFR  chapter 
III  is  amended  as  follows: 

PART  351— ANTIDUMPING  AND 
COUNTERVAILING  DUTIES 

1.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1202 
note;  19  U.S.C.  1303  note;  19  U.S.C.  1671  et 
seq;  and  19  U.S.C.  3538. 

2.  Section  351.103  is  revised  as 
follows: 

§351.103    Central  Records  Unit  and 
Administrative  Protective  Order  Unit. 

■„a;  impiort  .Administ.'-ations  Central 
Records  Unit  maintains  a  Public  File 
Room  in  Room  B-099  and  a  Dockets 
Center  in  Room  1870  U.S.  Department 
of  Commerce,  Pennsylvania  Avenue  and 
14th  Street,  N\V  ,  Washington,  D.C. 
20230,  The  office  hours  of  the  Public 
File  Room  and  Dockets  Center  are 
between  8:30  am  and  5:00  p.m.  on 
business  days,  .\mong  other  things,  the 
Central  Records  Unit  is  responsible  for 
maintaining  an  official  and  public 
record  for  each  antidumping  and 
countervailing  duty  proceeding  (see 
§  351.104),  the  Subsidies  Library  (see 
section  775(2,1  and  section  777(a)(1)  of 
the  Act),  and  the  ser\  ice  lisljor  each 
proceeding  (see  paragraph  (c)  of  this 
section). 

(b)  Filing  of  documents  with  the 
Department  While  persons  are  free  to 
provide  Department  officials  with 
courtesy  copies  of  doc-uments,  no 
document  will  be  considered  as  having 
been  received  by  the  Se<.:retary  unless  it 
IS  submitted  to  the  Import 
■Administration  Dockets  Center  in  Room 
1870  and  is  stamped  with  the  date  and 
time  of  receipt. 

(c)  Sen-ire  list  The  Central  Records 
Unit  will  maintain  and  make  available 
a  serx'ice  list  for  each  segment  of  a 
proceeding  Each  interested  party  that 
asks  to  be  included  on  the  service  list 
for  a  segment  of  a  proceeding  must 
designate  a  person  to  receive  service  of 
documents  filed  in  that  segment  The 
ser\'ice  list  for  an  application  for  a  scope 
paling  is  described  in  §  351  225(n). 

id)  Import  Administrations 
.Administrative  Protective  Order  Unit 
(APO  Unit)  is  located  m  Room  1870, 
U.S.  Department  of  Commerce. 
Pennsylvania  Avenue  and  14th  Street. 
N.W..  Washington.  DC.  20230.  The 


office  hours  of  the  APO  Unit  are 
between  8:30  a.m.  and  5:00  p.m.  on 
business  days.  Among  other  things,  the 
APO  Unit  is  responsible  for  issuing 
administrative  protective  orders  (APOs), 
maintaining  the  APO  service  list, 
releasing  business  proprietary 
information  under  APO.  and  APO 
violation  investigations.  The  APO  Unit 
also  is  the  contact  point  for  questions 
and  concerns  regarding  cleiims  for 
business  proprietary  treatment  of 
information  and  proper  public  versions 
of  submissions  under  §  351.105  and 
§351.304. 

3.  Sections  351.304.  351.305  and 
351.306  are  added  to  subpart  C  to  read 
as  follows: 

§351304     Establishing  busir^ess 
proprietary  treatment  of  Inlormation. 

^a,  i^.^.::.  ;^:  ^jusiness  proprietary 
treatment.  (1)  Any  person  that  submits 
factual  information  to  the  Secretary  in 
connection  with  a  proceeding  may: 

(i)  Request  that  the  Secretary  treat  any 
part  of  the  submission  as  business 
proprietary  information  that  is  subject  to 
disclosure  only  under  an  administrative 
protective  order. 

(ii)  Claim  that  there  is  a  clear  and 
compelling  need  to  withhold  certain 
business  proprietary  information  from      r 
disclosure  under  an  administrative 
protective  order,  or 

(iii)  In  an  investigation,  identify 
customer  names  that  are  exempt  from 
disclosure  under  administrative 
protective  order  under  section 
777(c)(1)(A)  of  the  Act. 

(2)  The  Secretary  will  require  that  all 
business  proprietary  information 
presented  to.  or  obtained  or  generated 
by,  the  Secretary  during  a  segment  of  a 
proceeding  be  disclosed  to  authorized 
applicants,  except  for 

(i)  Customer  names  submitted  in  an 
investigation. 

(ii)  Information  for  which  the 
Secretary  finds  that  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure,  and 

(iii)  Privileged  or  classified 
information. 

(b)  Identification  of  business 
proprietary  information.  (1)  /n  general. 
A  person  submitting  information  must 
identify-  the  information  for  which  it 
claims  business  proprietary  treatment 
by  enclosing  the  information  within 
single  brackets.  The  submitting  person 
must  provide  with  the  information  an 
explanation  of  why  each  item  of 
bracketed  information  is  entitled  to 
business  proprietary  treatment.  A 
person  submitting  a  request  for  business 
propnetary  treatment  also  must  include 
an  agreement  to  permit  disclosure  under 
an  administrative  protective  order, 
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there  is  a  clear  and  compelling  need  to 
withhold  the  information  from 
disclosure  under  an  administrative 
protective  order. 

(2)  Information  claimed  to  be  exempt 
from  disclosure  under  administrative 
protective  order,  (i)  If  the  submitting 
person  claims  that  there  is  a  clear  and 
compelling  need  to  withhold  certain 
mformation  from  disclosure  under  an 
administrative  protective  order  (see 
paragraph  (a)(1)(ii)  of  this  section),  the 
submitting  person  must  identify  the 
mformation  by  enclosing  the 
information  within  double  brackets,  and 
must  mclude  a  full  explanation  of  the 
reasons  for  the  claim. 

(ii)  In  an  investigation,  the  submitting 
person  may  enclose  business 
proprietary  customer  names  within 
double  brackets  (see  paragraph  (a)(l)(iii) 
of  this  section). 

(iii)  The  submitting  person  may 
exclude  the  information  in  double 
brackets  from  the  business  proprietary 
information  version  of  the  submission 
served  on  authorized  applicants.  See 
§351.303  for  filing  and  service 
requirements. 

(c)  Public  version.  (1)  A  person  filing 
a  submission  that  contains  information 
for  which  business  proprietary 
treatment  is  claimed  must  file  a  public 
version  of  the  submission.  The  public 
version  must  be  filed  on  the  first 
business  day  after  the  fding  deadline  for 
the  business  proprietary  version  of  the 
submission  (serf^  351  303(b))  The 
public  version  must  contain  a  summary 
of  the  bracketed  information  in 
sufficient  detail  to  permit  a  reasonable 
understanding  of  the  substance  of  the 
information.  If  the  submitting  person 
claims  that  summarization  is  not 
possible,  the  claim  must  be 
accompanied  by  a  full  explanation  of 
the  reasons  supporting  that  claim. 
Generally,  numerical  data  will  be 
considered  adequately  summarized  if 
grouped  or  presented  in  terms  of  indices 
or  figures  within  10  percent  of  the 
actual  figure.  If  an  individual  portion  of 
the  numerical  data  is  voluminous,  at 
least  one  percent  representative  of  that 
portion  must  be  summarized.  A 
submitter  should  not  create  a  public 
summary  of  business  proprietary 
information  of  another  person. 

(2)  If  a  submitting  party  discovers  that 
it  has  failed  to  bracket  information 
correctly,  the  submitter  may  file  a 
complete,  corrected  business 
proprietary  version  of  the  submission 
along  with  the  public  version  (see 
§  351.303(b)).  At  the  close  of  business 
on  the  day  on  which  the  public  version 
of  a  submission  is  due  under  paragraph 
(c)(2)  of  this  section,  however,  the 


Ordi.keting  of  business  proprietary 
information  in  the  original  business 
proprietary  version  or.  if  a  corrected 
version  is  timely  filed,  the  corrected 
business  proprietary  version  will 
become  final.  Once  bracketing  has 
become  final,  the  Secretary  will  not 
accept  any  further  corrections  to  the 
bracketing  of  information  in  a 
submission,  and  the  Secretary  will  treat 
non-bracketed  information  as  public 
information. 

(d)  Nonconforming  submissions.  (\)  In 
general.  The  Secretary  will  return  a 
submission  that  does  not  meet  the 
requirements  of  section  777(b)  of  the 
Act  and  this  section  with  a  written 
explanation.  The  submitting  person  may 
take  any  of  the  following  actions  within 
two  business  days  after  receiving  the 
Secretary's  explanation: 

(i)  Correct  the  problems  and  resubmit 
the  information; 

(ii)  If  the  Secretary  denied  a  request 
for  business  propnetary  treatment,  agree 
to  have  the  information  in  question 
treated  as  public  information: 

(iii)  If  the  Secretary  granted  business 
proprietary  treatment  but  denied  a  claim 
that  there  was  a  clear  and  compelling 
need  to  withhold  information  under  an 
administrative  protective  order,  agree  to 
the  disclosure  of  the  information  in 
question  under  an  administrative 
protective  order;  or 

(iv)  Submit  other  material  concerning 
the  subject  matter  of  the  returned 
information.  If  the  submitting  person 
does  not  take  any  of  these  actions,  the 
Secretary  will  not  consider  the  returned 
submission. 

(2)  Timing.  The  Secretary  normally 
will  determine  the  status  of  information 
within  30  days  after  the  day  on  which 
the  information  was  submitted.  If  the 
business  proprietary  status  of 
information  is  in  dispute,  the  Secretary 
will  treat  the  relevant  portion  of  the 
submission  as  business  proprietary 
information  until  the  Secretary  decides 
the  matter 

§  3'> '   vo',     Access  to  Ousmess  pfopr'etary 

JnforTiaiion. 

laj  i  ne  administrative  protective 
order.  The  Secretary  will  place  an 
administrative  protective  order  on  the 
record  within  two  days  after  the  day  on 
which  a  petition  is  filed  or  an 
investigation  is  self-initiated,  or  five 
days  after  initiating  any  other  segment 
of  a  proceeding.  The  administrative 
protective  order  will  require  the 
authorized  applicant  to: 

(1)  Establish  and  follow  procedures  to 
ensure  that  no  employee  of  the 
authorized  applicant's  firm  releases 
business  proprietary  information  to  any 
person  other  than  the  submitting  party. 


an  authorized  applicant,  or  an 
appropriate  Department  official 
identified  in  section  777(b)  of  the  Act; 

(2)  Notify  the  Secretary  of  any 
changes  in  the  facts  asserted  by  the 
authorized  applicant  in  its 
administrative  protective  order 
application; 

(3)  Destroy  business  proprietary 
information  by  the  time  required  under 
the  terms  of  the  administrative 
protective  order; 

(4)  Immediately  report  to  the 
Secretary  any  apparent  violation  of  the 
administrative  protective  order;  and 

(5)  Acknowledge  that  any 
unauthorized  disclosure  may  subject  the 
authorized  applicant,  the  firm  of  which 
the  authorized  applicant  is  a  partner, 
associate,  or  employee,  and  any  partner, 
associate,  or  employee  of  the  authorized 
applicant's  firm  to  sanctions  listed  in 
part  354  of  this  chapter  (19  CFR  part 
354). 

(b)  Application  for  access  under 
administrative  protective  order.  (1) 
Generally,  no  more  than  two 
independent  representatives  of  a  party 
to  the  proceeding  may  have  access  to 
business  proprietary  information  under 
an  administrative  protective  order.  A 
party  must  designate  a  lead  firm  if  the 
party  has  more  than  one  independent 
authorized  applicant  firm 

(2)  A  representative  of  a  party  to  the 
proceeding  may  apply  for  access  to 
business  proprietary  information  under 
the  administrative  protective  order  by 
submitting  Form  rrA-367  to  the 
Secretary.  Form  rTA-367  must  identify 
the  applicant  and  the  segment  of  the 
proceeding  involved,  state  the  basis  for 
eligibility  of  the  applicant  for  access  to 
business  proprietary  information,  and 
state  the  agreement  of  the  applicant  to 
be  bound  by  the  administrative 
protective  order.  Form  ITA-367  may  be 
prepared  on  the  applicant's  own  word- 
processing  system,  and  must  be 
accompanied  by  a  certification  that  the 
application  is  consistent  with  Form 
ITA-367  and  an  acknowledgment  that 
any  discrepancies  will  be  interpreted  in 
a  manner  consistent  with  Form  ITA- 
367.  An  applicant  must  apply  to  receive 
all  business  proprietary  information  on 
the  record  of  the  segment  of  a 
proceeding  in  question,  but  may  waive 
service  of  business  proprietary 
information  it  does  not  wish  to  receive 
from  other  parties  to  the  proceeding.  An 
applicant  must  serve  an  APO 
application  on  the  other  parties  in  the 
same  manner  and  at  the  same  time  as  it 
serves  the  application  on  the 
Department. 

(3)  To  minimize  the  disruption  caused 
by  late  applications,  an  application 
should  be  filed  before  the  first 
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questionnaire  response  has  been 
submitted.  Where  justified,  however, 
applications  may  be  filed  up  to  the  date 
on  which  the  case  briefs  are  due.  but 
any  applicant  filing  after  the  first 
questionnaire  response  is  submitted  will 
be  liable  for  costs  associated  with  the 
additional  production  and  service  of 
business  proprietary  information 
already  on  the  record.  Parties  have  five 
days  to  serve  their  business  proprietary 
information  already  on  the  record  to 
applicants  authorized  to  receive  such 
information  after  such  information  has 
been  placed  on  the  record. 

(c)  Approval  of  access  under 
administrative  protective  order; 
administrative  protective  order  service 
list.  The  Secretary  will  grant  access  to  a 
qualified  applicant  by  including  the 
name  of  the  applicant  on  an 
administrative  protective  order  service 
list.  Access  normally  will  be  granted 
within  five  days  of  receipt  of  the 
application  unless  there  is  a  question 
regarding  the  eligibility  of  the  applicant 
to  receive  access.  In  that  case,  the 
Secretary  will  decide  whether  to  grant 
the  applicant  access  within  30  days  of 
receipt  of  the  application.  The  Secretary 
will  provide  by  the  most  expeditious 
means  available  the  administrative 
protective  order  service  list  to  parties  to 
the  proceeding  on  the  day  the  service 
list  is  issued  or  amended 

§  351 .306     Use  of  business  propnetary 
information. 

(a)  By  the  Secretary.  The  Secretary 
may  disclose  business  proprietary 
information  submitted  to  the  Secretary 
only  to: 

(1)  An  authorized  applicant; 

(2)  An  employee  of  the  Department  of 
Commerce  or  the  International  Trade 
Commission  directly  involved  in  the 
proceeding  in  which  the  information  is 
submitted; 

(3)  An  employee  of  the  Customs 
Service  directly  involved  in  conducting 
a  fraud  investigation  relating  to  an 
antidumping  or  countervailing  duty 
proceeding; 

(4)  The  U.S.  Trade  Representative  as 
provided  by  19  U.S.C.  3571(i); 

(5)  Any  person  to  whom  the 
submitting  person  specifically 
authorizes  disclosure  in  wrriting;  and 

(6)  A  charged  party  or  counsel  for  the 
charged  party  under  19  CFR  part  354. 

(b)  Bvan  authorized  applicant.  An 
authorized  applicant  may  retain 
business  proprietary  information  for  the 
time  authorized  by  the  terms  of  the 
administrative  protective  order.  An 
authorized  applicant  may  use  business 
proprietary  information  for  purposes  of 
the  segment  of  a  proceeding  in  which 
the  information  was  submitted.  If 


business  proprietary  information  that 
was  submitted  in  a  segment  of  the 
proceeding  is  relevant  to  an  issue  in  a 
different  segment  of  the  proceeding,  an 
authorized  applicant  may  place  such 
information  on  the  record  of  the 
subsequent  segment  as  authorized  by 
the  APO. 

(c)  Identifying  parties  submitting 
business  proprietary  information.  (1)  If 
a  party  submits  a  document  containing 
business  proprietary  information  of 
another  person,  the  submitting  party 
must  identify,  contiguously  with  each 
item  of  business  proprietary 
information,  the  person  that  originally 
submitted  the  item  (e.g..  Petitioner. 
Respondent  A,  Respondent  B).  Business 
proprietary  information  not  identified 
will  be  treated  as  information  of  the 
person  making  the  submission.  If  the 
submission  contains  business 
proprietary  information  of  only  one 
person,  it  shall  so  state  on  the  first  page 
and  identify  the  person  that  originally 
submitted  the  business  proprietary 
information  on  the  first  page. 

(2)  If  a  party  to  a  proceeding  is  not 
represented  by  an  authorized  applicant, 
a  party  submitting  a  document 
containing  the  unrepresented  party's 
business  proprietary  information  must 
serve  the  unrepresented  party  with  a 
version  of  the  document  that  contains 
only  the  unrepresented  party's  business 
proprietary  information.  The  document 
must  not  contain  the  business 
proprietary  information  of  other  parties. 

(a)  Disclosure  to  parties  not 
authorized  to  receive  business 
proprietary  information.  No  person, 
including  an  authorized  applicant,  may 
disclose  the  business  proprietary 
information  of  another  person  to  any 
other  person  except  another  authorized 
applicant  or  a  Department  official 
described  in  paragraph  (a)(2)  of  this 
section.  Any  person  that  is  not  an 
authorized  applicant  and  that  is  served 
with  business  proprietary  information 
must  return  it  to  the  sender 
immediately,  to  the  extent  possible 
without  reading  it.  and  must  notify  the 
Department.  An  allegation  of  an 
unauthorized  disclosure  will  subject  the 
person  that  made  the  alleged 
unauthorized  disclosure  to  an 
investigation  and  possible  sanctions 
under  19  CFR  part  354. 

PART  354  [AMENDED] 

4-5.  The  authority  citation  for  part 
354  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301.  and  19  U.S.C. 
1677. 

6.  All  references  in  part  354  to 
"protective  order"  are  revised  to  read 
"administrative  protective  order",  all 


references  to  "proprietary  information" 
are  revised  to  read  "business  proprietary 
information",  and  all  references  to 
"appropriate  Director"  are  revised  to 
read  "Director". 

§  354. 1    [Amended] 

7.  Section  354.1  is  amended  by 
removing  the  citations  "19  CFR  353.30 
and  355.20"  and  replacing  them  with 

•19  CFR  351.306". 

8.  Section  354.2  is  revised  as  follows: 

§354.2     Definitions. 
For  purposes  oi  this  part: 
Administrative  protective  order  (APO) 
means  an  administrative  protective 
order  described  in  section  777(c)(1)  of 
the  Tariff  Act  of  1930.  as  amended;  APO 
Sanctions  Board  means  the 
Administrative  Protective  Order 
Sanctions  Board. 

Business  proprietary  information 
means  information  the  disclosure  of 
which  the  Secretary  has  decided  is 
limited  under  19  CFR  351.105.  or 
successor  regulations; 

Charged  party  means  a  person  who  is 
charged  by  the  Deputy  Under  Secretary 
with  violating  a  protective  order; 

Chief  Counsel  means  the  Chief 
Counsel  for  Import  Administration  or  a 
designee; 

Date  of  service  means  the  day  a 
document  is  deposited  in  the  mail  or 
delivered  in  person; 

Days  means  calendar  days,  except  that 
a  deadline  which  falls  on  a  weekend  or 
holiday  shall  be  extended  to  the  next 
working  day; 

Department  means  the  United  States 
Department  of  Commerce; 

Deputy  Under  Secretary  means  the 
Deputy  Under  Secretary  for 
International  Trade  or  a  designee; 

Director  means  the  Senior  APO 
Specialist  or  an  office  director  under  a 
Deputy  Assistant  Secretary. 
International  Trade  Administration,  or  a 
designee; 

Lesser  included  sanction  means  a 
sanction  of  the  same  type  but  of  more 
limited  scope  than  the  proposed 
sanction;  thus  a  one-year  bar  on 
representations  before  the  International 
Trade  Administration  is  a  lesser 
included  sanction  of  a  proposed  seven- 
year  bar; 

Parties  means  the  Department  and  the 
charged  party  or  affected  party  in  an 
action  under  this  part; 

Presiding  official  means  the  person 
authorized  to  conduct  hearings  in 
administrative  proceedings  or  to  rule  on 
any  motion  or  make  any  determination 
under  this  part,  who  may  be  an 
Administrative  Law  Judge,  a  Hearing 
Commissioner,  or  such  other  person 
who  is  not  under  the  supervision  or 
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control  of  the  Assistant  Secretary  for 
Import  Administration,  the  Deputy 
Under  Secretary  for  International  Trade, 
the  Chief  Counsel  for  Import 
Administration,  or  a  member  of  the  APO 
Sanctions  Board: 

Proprietary  information  means 
information  the  disclosure  of  which  the 
Secretary  has  decided  is  limited  under 
19  CFR  part  351  including  business  or 
trade  secrets;  production  costs; 
distribution  costs;  terms  of  sale:  prices 
of  individual  sales,  likely  sales,  or 
offers:  names  of  customers,  distributors, 
or  suppliers;  exact  amounts  of  the  gross 
net  subsidies  received  and  used  by  a 
person;  names  of  particular  persons 
from  whom  proprietary  information  was 
obtained:  and  any  other  business 
information  the  release  of  which  to  the 
public  would  cause  substantial  harm  to 
the  competitive  position  of  the 
submitter: 

Secretary  means  the  Secretary  of 
Commerce  or  a  designee; 

Segment  of  the  proceeding  means  a 
portion  of  an  antidumping  or 
countervailing  duty  proceeding  that  is 
reviewable  under  section  516A  of  the 
Tariff  Act  of  1930,  as  amended. 

Senior  APO  Specialist  means  the 
Department  employee  under  the 
Director  for  Policy  and  Analysis  who 
leads  the  APO  Unit  and  is  responsible 
for  directing  Import  Administration's 
handling  of  business  proprietary 
information; 

Under  Secretary  means  the  Under 
Secretary  for  International  Trade  or  a 
designee. 

9.  Section  354.3  is  amended  by 
revising  paragraphs  (a)(3),  and  (a)(4), 
and  by  adding  a  new  paragraph  (a)(5), 
as  follows: 

§354.3    Sanctions. 

(a)  •   •   • 

(3)  Other  appropriate  administrative 
sanctions,  including  striking  from  the 
record  any  information  or  aryument 
submitted  by,  or  on  behalf  of,  the 
violating  party  or  the  party  represented 
by  the  violating  party:  terminating  any 
proceeding  then  in  progress;  or  revoking 
any  order  then  in  effect: 

14)  Requiring  the  person  to  return 
material  previously  provided  by  the 
Secretary  and  all  other  materials 
containing  the  business  proprietary 
information,  such  as  briefs,  notes,  or 
charts  based  on  any  such  information 
received  under  an  administrative 
protective  order:  and 

(5)  Issuing  a  private  letter  of 
reprimand. 
*         •         •         •         • 

10.  Section  354.5  is  amended  by 
revising  paragraphs  (a),  (b).  (c)  and 
(d)(1).  (d)(2),  and  (d)(7).  and  by 


removing  paragraph  (d)(8),  and 
redesignating  paragraph  (d)(9)  as  (d)(8), 
as  follows: 


5354 


P^pn*"*  •">'  v'oiflt'O'^  ?i'^d 


invas'ivjdt...... 

(a)  An  employee  of  the  Department 
who  has  information  indicating  that  the 
terms  of  an  administrative  protective 
order  have  been  violated  will  provide 
the  information  to  the  Senior  APO 
Specialist  or  the  Chief  Counsel. 

(b)  Upon  receiving  information  which 
indicates  that  a  person  may  have 
violated  the  terms  of  an  administrative 
protective  order  from  an  employee  of 
the  Department  or  any  other  person,  the 
director  will  conduct  an  investigation 
concerning  whether  there  was  a 
violation  of  an  administrative  protective 
order,  and  who  was  responsible  for  the 
violation,  if  any.  No  director  shall 
investigate  an  alleged  violation  that 
arose  out  of  a  proceeding  for  which  the 
director  was  responsible.  For  the 
purposes  of  this  part,  the  director  will 
be  supervised  by  the  Deputy  Under 
Secretary  for  International  Trade  with 
guidance  from  the  Chief  Counsel.  The 
director  will  conduct  an  investigation 
only  if  the  information  is  received 
within  30  days  after  the  alleged 
violation  occurred  or,  as  determined  by 
the  director,  could  have  been  discovered 
through  the  exercise  of  reasonable  and 
ordinary  care. 

(c)(1)  The  director  conducting  the 
investigation  will  provide  a  report  of  the 
investigation  to  the  Deputy  Under 
Secretary  for  International  Trade,  af^er 
review  by  the  Chief  Counsel,  no  later 
than  90  days  after  receiving  information 
concerning  a  violation  if: 

(i)  The  person  alleged  to  have  violated 
an  administrative  protective  order 
personally  notified  the  Secretary  and 
reported  the  particulars  surrounding  the 
incident:  and 

(ii)  The  alleged  violation  did  not 
result  in  any  actual  disclosure  of 
business  proprietary  information.  Upon 
the  director's  request,  and  if 
extraordinary  circumstances  exist,  the 
Deputy  Under  Secretary  for 
International  Trade  may  grant  the 
director  up  to  an  additional  90  days  to 
conduct  the  investigation  and  submit 
the  report. 

(2)  In  all  other  cases,  the  director  will 
provide  a  report  of  the  investigation  to 
the  Deputy  Under  Secretary  for 
International  Trade,  after  review  by  the 
Chief  Counsel,  no  later  than  180  days 
after  receiving  information  concerning  a 
violation.  Upon  the  director's  request, 
and  if  extraordinary  circumstances 
exist,  the  Deputy  Under  Secretary  for 
International  Trade  may  grant  the 
director  up  to  an  additional  180  days  to 


conduct  the  investigation  and  submit 
the  report, 
(d)*   *   • 

(1)  Disclosure  of  business  proprietary 
information  to  any  person  other  than  the 
submitting  party,  an  authorized 
applicant,  or  an  appropriate  Department 
official  identified  in  section  777(b)  of 
the  Tariff  Act  of  1930.  including 
disclosure  to  an  employee  of  any  other 
United  States  Government  agency  or  a 
member  of  Congress. 

(2)  Failure  to  follow  the  terms  and 
conditions  outlined  in  the 
administrative  protective  order  for 
safeguarding  business  proprietary 
information. 

•  •        •        •        • 

(7)  Use  of  business  proprietary 
information  submitted  in  one  segment 
of  a  proceeding  in  another  segment  of 
the  same  proceeding  or  in  another 
proceeding,  except  as  authorized  by  the 
Tariff  Act  of  1930  or  by  an 
administrative  protective  order. 

•  *        *        *        * 

11.  Section  354.6  is  revised  as 


§  354.6     InittaUon  of  proceedings. 

(a)  In  general.  Aflnr  Ui  iii'.  t'->tigation 
and  report  by  the  director  under 

§  354.5(c)  and  consultation  with  the 
Chief  Counsel,  the  Deputy  Under 
Secretary  for  International  Trade  will 
determine  whether  there  is  reasonable 
cause  to  believe  that  a  person  has 
violated  an  administrative  protective 
order.  If  the  Deputy  Under  Secretary  for 
International  Trade  determines  that 
there  is  reasonable  cause,  the  Deputy 
Under  Secretary  for  International  Trade 
also  will  determine  whether  sanctions 
under  paragraph  (b)  or  a  warning  under 
paragraph  (c)  is  appropriate  for  the 
violation. 

(b)  Sanctions.  In  determining  under 
paragraph  (a)  of  this  section  whether 
sanctions  are  appropriate,  and,  if  so, 
what  sanctions  to  impose,  the  Deputy 
Under  Secretary  for  International  Trade 
will  consider  the  nature  of  the  violation, 
the  resulting  harm,  and  other  relevant 
circumstances  of  the  case.  If  the  Deputy 
Under  Secretary  for  International  Trade 
determines  that  sanctions  are 
appropriate,  the  Deputy  Under  Secretary 
for  International  Trade  will  initiate  a 
proceeding  under  this  part  by  issuing  a 
charging  letter  under  §  354.7.  The 
Deputy  Under  Secretary  for 
International  Trade  will  determine 
whether  to  initiate  a  proceeding  no  later 
than  60  days  after  receiving  a  report  of 
the  investigation. 

(c)  Warning.  If  the  Deputy  Under 
Secretary  for  International  Trade 
determines  under  paragraph  (a)  of  this 
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section  that  a  warning  is  appropriate, 
the  Deputy  Under  Secretary  will  issue  a 
warning  letter  to  the  person  believed  to 
have  violated  an  administrative 
protective  order.  Sanctions  are  not 
appropriate  and  a  warning  is 
appropriate  if: 

(1)  "The  person  took  due  care; 

(2)  The  Secretary  has  not  previously 
charged  the  person  with  violating  an 
administrative  protective  order: 

(3)  The  violation  did  not  result  in  any 
disclosure  of  the  business  proprietary 
information  or  the  Secretary  is 
otherwise  able  to  determine  that  the 
violation  caused  no  harm  to  the 
submitter  of  the  information;  and 

(4)  The  person  cooperated  fully  in  the 
investigation. 

12.  Section  354.7  is  amended  by 
revising  paragraph  (b),  as  follows: 

§  354  7     Charging  letter 

w  *  *  k  ■ 

(b)  Settlement  and  amending  the 
charging  letter.  The  Deputy  Under 
Secretary  for  International  Trade  and  a 
charged  or  affected  party  may  settle  a 
charge  brought  under  this  part  by 
mutual  agreement  at  any  time  after 
service  of  the  charging  letter:  approval 
of  the  presiding  official  or  the 
administrative  protective  order 
Sanctions  Board  is  not  necessary.  The 
charged  or  affected  party  may  request  a 
hearing  but  at  the  same  time  request  that 
a  presiding  official  not  be  appointed 
pending  settlement  discussions. 
Settlement  agreements  may  include 
sanctions  for  purposes  of  §  354.18.  The 
Deputy  Under  Secretary  for 
International  Trade  may  amend, 
supplement,  or  withdraw  the  charging 
letter  as  follows: 

(1)  If  there  has  been  no  request  for  a 
hearing,  or  if  supporting  information 
has  not  been  submitted  under  §  354.13, 
the  withdrawal  will  not  preclude  future 
actions  on  the  same  alleged  violation. 

(2)  If  a  hearing  has  been  requested  but 
no  presiding  official  has  been 
appointed,  withdrawal  of  the  charging 
letter  will  preclude  the  Deputy  Under 
Secretary  for  International  Trade  from 
seeking  sanctions  at  a  later  date  for  the 
same  alleged  violation. 

(3)  The  Deputy  Under  Secretary  for 
International  Trade  may  amend, 
supplement  or  withdraw  the  charging 
letter  at  any  time  after  the  appointment 
of  a  presiding  official,  if  the  presiding 


official  determines  that  the  interests  of 
justice  would  thereby  be  served.  If  the 
presiding  official  so  determines,  the 
presiding  official  will  also  determine 
whether  the  withdrawal  will  preclude 
the  Deputy  Under  Secretary  for 
International  Trade  from  seeking 
sanctions  at  a  later  date  for  the  same 
alleged  violation. 
***** 

13.  Section  354.9  is  amended  by 

revisine  paragraph  (b),  as  follows: 

§  354.  9     Request  (or  a  hearing 

(a)*   •   • 

(b)  Upon  timely  receipt  of  a  request 
for  a  hearing,  and  unless  the  party 
requesting  a  hearing  requests  that  the 
Under  Secretary  not  appoint  a  presiding 
official,  the  Under  Secretary  will 
appoint  a  presiding  official  to  conduct 
the  hearing  and  render  an  initial 
decision. 

§354.15     [Amended] 

14.  Section  354.15  is  amended  by 
removing  paragraph  (e). 

§354.17    [Amended] 

15.  Section  354.17(b)  is  amended  by 
removing  the  citations  "19  CFR  353.30 
and  §  355.20"  and  replacing  them  with 
"19  CFR  351.305(c)". 

16.  Section  354.18  is  added  to  part 
354,  to  read  as  follows: 

§  354. 1 8    Public  notice  of  sanctions. 

if  there  is  a  final  decis.„..  „;.aer 
§  354.15  to  impose  sanctions,  or  if  a 
charging  letter  is  settled  under 
§  354.7(b),  notice  of  the  Secretary's 
decision  or  of  the  existence  of  a 
settlement  will  be  published  in  the 
Federal  Register.  If  a  final  decision  is 
reached,  such  publication  will  be  no 
sooner  than  30  days  after  issuance  of  a 
final  decision  or  after  a  motion  to 
reconsider  has  been  denied,  if  such  a 
motion  was  filed.  In  addition,  whenever 
the  Deputy  Under  Secretary  for 
International  Trade  subjects  a  charged 
or  affected  party  to  a  sanction  under 
§  354.3(a)(1),  the  Deputy  Under 
Secretary  for  International  Trade  also 
will  provide  such  information  to  the 
ethics  panel  or  other  disciplinary  body 
of  the  appropriate  bar  associations  or 
other  professional  associations  and  to 
any  Federal  agency  likely  to  have  an 
interest  in  the  matter.  The  Deputy 
Under  Secretary  for  International  Trade 


will  cooperate  in  any  disciplinary 
actions  by  any  association  or  agency. 
Whenever  the  Deputy  Under  Secretary 
for  International  Trade  subjects  a 
charged  or  affected  party  to  a  private 
letter  of  reprimand  under  §  354.3(a)(5). 
the  Secretary  will  not  make  public  the 
identity  of  the  violator,  nor  will  the 
Secretary  make  public  the  specifics  of 
the  violation  in  a  manner  that  would 
reveal  indirectly  the  identity  of  the 
violator. 

17.  Section  354.19  is  added  to  part 
354,  to  read  as  follows: 

§354  to     Sunset 

yai  11,  aiici  d  pBHod  of  threc  years  from 
the  date  of  issuance  of  a  warning  letter, 
a  final  decision  or  settlement  in  which 
sanctions  were  imposed,  the  charged  or 
affected  party  has  fully  complied  with 
the  terms  of  the  sanctions  and  has  not 
been  found  to  have  violated  another 
administrative  protective  order,  the 
party  may  request  in  writing  that  the 
Deputy  Under  Secretary  for 
International  Trade  rescind  the  charging 
letter.  A  request  for  rescission  must 
include: 

(1)  A  description  of  the  actions  taken 
during  the  preceding  three  years  in 
compliance  with  the  terms  of  the 
sanctions:  and 

(2)  A  letter  certifying  that:  the  charged 
or  affected  party  complied  with  the 
terms  of  the  sanctions;  the  charged  or 
affected  party  has  not  received  another 
administrative  protective  order  sanction 
during  the  three- year  period:  and  the 
charged  or  affected  party  is  not  the 
subject  of  another  investigation  for  a 
possible  violation  of  an  administrative 
protective  order. 

(b)  Subject  to  the  Chief  Counsel's 
confirmation  that  the  charged  or 
affected  party  has  complied  with  the 
terms  set  forth  in  paragraph  (a)  of  this 
section,  the  Deputy  Under  Secretary  for 
International  Trade  will  rescind  the 
charging  letter  within  30  days  after 
receiving  the  written  request. 

Appendix  to  19  CFR  Part  351,  Subpart  C 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations: 
Application  for  Administrative  Protective 
Order  in  Antidumping  or  Countervailing 
Duty  Proceeding,  and  Administrative 
Protective  Order. 
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T7..,Mst.' 


'-|Qg  'R- 


Case  Nun^oer- 
Segment  of  Proceeding 
(Period  of  Revl^^w 
Number  of  Pages 
Public  Document 


United  States  Department  of  ""^m^e 
International  Trade  Adminis-  r  i*^  ; 

APPLICATION  FOR  A:  "^^  MI  STRATI  VE  PR^TE^T 

in 
ANTIDUMPING  OR  COUNTERVAILING  DLTY  rR. 


:eed:ng 


The  Matter  of  the 

An"  :  luinpiiiq      ''■jxtnt  t^rva  i  1  inq 
Proceeding   on 


from 


(Product) 


y      '  indi  '"at  e    one  ) 

ACXSPTBD 

REJKCI'KIJ 

(Country) 

DATE 

This  application  covers  business  proprietary  information  in  the 
following  segment  of  the  proceeding: 

(   ]  Investigation  -  petition  filed  on  :  

[   ]  Administrative  Review  initiated  on  :  

for  period  :  

[   )  Other  :  


(    FR 


(specify) 

This  application  is: 

[   ]  the  initial  application  to  be  placed  on  the  APO  serv 
list;  or 

[   ]  a  request  to  amend  the  APO  service  list. 


FORM    ITA-367 


(5.98) 
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REPRESENTATION 


I  am  an  appiicanr  tor:   

who  IS  an  interested  party/parties  as 


.  ^,  ^ows 


[   ]  petitioner;  [  ]  respondent;  [  ]  other  mterestec  tarty, 

as  defined  in  19  C.F.R.  § ________„ "^  ^-^ 

Department's  regulations. 

If  the  interested  party/parties  I  represent  have  another 

authorized  applicant  or  representative,  , 


IS  the  lead  firrri. 

REOUBST  FOR  INFORMATION 

I  request  disclosure  of  all  business  proprietary  :nf  ciTr.at  :.on 
under  administrative  protective  order  ("AFC   wr.:ch  will  be 
or  has  been  placed  on  the  record  of  this  segment  cf  this 
proceeding  that  is  releasable  under  19  C,F  R,  §  .^51.305   for 
the  purpose  of  fully  representing  the  interests  of  my 
client : 


.v^j 


hard 


,f       -  V- 


'  h  e  interest'^-"! 


(   ]  all  business  proprietary 

hard  copy  and  electronic  data;  or 

[   ]  all  business  proprietary  information  : 
copy  form  only. 

INDIVIDUAL  STATEMENTS 

TO  BE  COMPLETED  BY  ATTORNEY  APPLICANTS 

A.    I  am/am  not  (indicate  one)  an  officer 

party  or  parties  listed  in  paragraph  1,  or  of  otner 
competitors  of  the  person  submitting  the  business 
proprietary  information  requested  in  this  application. 

B     I  do/do  not  (indicate  one)  participate  m  the 

competitive  decision-ma)cing  activity  of  the  mterestec 
party  or  parties  listed  in  paragraph  1,  or  of  ether 
competitors  of  the  person  submitting  the  business 
proprietary  information  requested  m  this  appl:car.:n. 
I  understand  that  competitive  decision-making  activity 
includes  advice  on  production,  sales,  operations,  or 
investments,  but  does  not  include  leaai  advice. 


ill-' 
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I  do/do  not  (:r.l:  a'e   ne)  have  an  official  position  or 
Other  businestj  i  cxaL  i.>^iioiiip  other  than  providing  advice 
for  the  purpose  of  this  segment  of  the  procep>d:r.j  with 
the  interested  party  or  parties  lisied  in  ;a:aQra:r.  1, 
or  with  other  competitors  of  the  r*':  ■    ^.:o":''::.q  "he 
business  proprietary  information  lequesLea  i:.  Lnis 
application. 


I  do/do  not  (indicate  one)  currently  intend 
months  after  L;.<-  uaLc  ^^on  which  the  final 
determination/results  is/are  publisr.^-i  '   kt.'^-^: 
any  of  the  relationships  described  :•  j^arajrapha 
B  and  C. 


w  i  -^  h  i  n  12 


o 


4A 


Explain  for  each  applicant  any 
paragraph  4A,  B,  C  or  D:   


t  o 


TO  BE  COMPLETED  BY  NON- ATTORNEY  APPLICANTS 

A.  I  Jlic,  iii:  not  (iniijaLe  one}  employed  by/retained  by 
(indicate  one)  a  law  firm  representing  the  interest  i 

party  or  parties  listed  in  paragraph  1. 

B.  If  I  am  retained  by  an  attorney,  the  name  of  the  lawyer 
and  law  firm  are: 


If  I  am  not  an  employee  of  a  law  f  i  r^  and  ::ave 
retained  by  the  attorney  for  the   r.r^res'ed  par 
parties  listed  in  paragraph  1,  in  a  sepa:ar^'  a^ 
to  this  application  I  am  providing  mfoi'^arion 
concerning  my  practice  before  the  Interna'^  :  onal 
Administration  ( " ITA" ) . 


t:>f^(^ri 


r.rnen: 


r  aae 


D.  I  *n- 'am  not  (indicate  one)  an  officer  or  employee  of  a 
i;.:_.c„Led  paiL^  ^i    p^ii-es  listed  in  paragraph  1,  or 
of  other  competitors  of  the  submitter  of  ^.he    ru.smess 
proprietary  information  requested  in  th:^^  app:  a'  ion. 

E.  I  do/do  not  (xndxcate  one;  participait-  i:i  me 
competitive  decision-maJcing  activity  of  the  interested 
party  or  parties  listed  in  paragraph  1,  or  of  other 
competitors  of  the  person  submitting  the  business 
proprietary  information  requested  in  this  application. 
I  understand  that  competitive  decision-raK :  ::q  activity 
includes  advice  on  production,  sales,  op*-ra::  :.s,  or 
investments,  but  does  not  include  legal  aavice. 
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I  do/do  not  (indicate  one)  nave  an  ott  :::■:< 
other  business  relationship  otner  than  pr- 
for  the  purpose  of  this  segment  of  the  pr: 
the  interested  party  or  parties  listed  m 
or  with  other  competitors  of  the  person  s: 
business  proprietary  information  request ec 
appl 1 cat  ion . 


•ee 


.•  ci  1  .3  —  I  a 


sition  or 
nr  advice 

::v-  vith 

i.:.  1, 
tting  the 
this 


:hin  12 


I  do/do  not  (indicate  one)  currently  intend  w: 
months  after  the  date  upon  which  the  final 
determination/results  is/are  published  tc  enter  into 
any  of  the  relationships  described  m  paragrapns  5D,  E 
and  F. 

Explain  for  eacn  applicant  any  affirmative  respcnse  to 
paragraph  5D,  E,  F  or  G; 


8 


AQREKMKNT  TO  BE  BOUND 

Recognizing  the  penalties  for  perjury  under  :  ne  laws  of  the 
United  States,  I  affirm  that  all  statements  m  'nis- 
application  are  true,  accurate,  and  complete  tc  -r.e   best  of 
miy  knowledge.   I  agree,  individually  and  on  nenalf  of  my  law 
firm,  corporate  law  office,  or  company   if  any,  to  be  bound 
by  the  terms  stated  m  the  admiinist  rat :  ve  protective  order 
issued  m  this  segment  of  the  proceedmc, 

I  certify  that  this  application  is  a  true  and  acc.;rate  copy 
of  the  Department's  "Application  for  Administrative 
Protective  Order",  FORM  ITA- 36  7  ?5  96  .   If  there  ^r'-  .^ny 
discrepancies,  I  agree  tc  be  bound  ty  '  ne  Ijepar'men"  s 
standard  form. 

INDIVIDUAL  SIGNATORIES 

ATTORNEY  APPLICANTS   ( SfOmM  -mm^fi 

Individual  applicants: 

(1)  ___, ,  


iname  of  applicant; 


.signature) 


(date) 


of 


vname  and  address  of  law  firm. 


I  am.  admitted  ' 
and  before  the 


praCi^ice  ^n 

cllcwmg  ecu: 


the 


.;.,  -c  "O  W  a.  *  i.  '--^ 


diction (s) 
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NON  -  AT  roKN  '6  I    Ayj-LL  CANT ^    SAMPLE    FORMAT 

Individual  applicants: 

(1) 


(name  of  applicant) 


(signature) 


(date) 


of 


(name  and  address  of  firm) 


I  am  a  member  of  the  following  professional  association (s) 


\ 
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COURTESY  PAGE 

FOR 

WAIVER  OF  SERVICE 


If  my  application  for  administrative  protective  :raer 
("APO")  m  this  proceeding  is  granted,  I  waive  service  of 
the  following  business  proprietary  information  'na:  :  would 
be  authorized  to  receive  under  the  APO: 


o 


o 


aocumen:: 


Inadvertent    service   of   a 
containing  business  proprietary   inf  02771a ::  c. 
on   a  party   that   has  been   granted  APO   acces 

and  has   waived   service 
IS   NOT  A    VIOLATION   OF    THE  APO. 


.'ondav.  Ma 


S'-eulation- 


A/C- - 

(Segment  of  Proceeding) 
(Period  of  Review) 
Public  Document 


In  the  Matter  of  the  Ant idumping /Count erva i 1 mg 
( S e gment  of  Proceeding)  of 


.ty  ) 


ADMINISTRATIVE  PROTECTIVE  ORDER 


IT  IS  HEREBY  ORDERED  THAT; 


All  business  proprietary  information  submitted  m  •  h^-  aoove 
referenced  segment  of  the  proceeding,  including  new  intormation 
submitted  in  a  remand  during  litigation  on  this  segrient;  f  the 
proceeding,  which  the  submitting  party  agrees  t  release  or  the 
Department  of  Commerce  ("the  Department")  deteiTir.es  r  release, 
will  be  released  to  the  authorized  applicants  on  th^^^  admr.is'  rat  ive 
protective  order  (APO)  service  list  for  this  segirenL  ot  the 
proceeding,  except  the  following: 


o 
o 


customer  names  in  an  investigation; 

specific  information  of  a  type  for  which  the 
determines  there  is  a  clear  and  compelling  need 
from  disclosure. 


jepai't.  nienc 
:■  w:  t.  hhoi  d 


I  L>  Cj 


b; 


INE; 


PROPRIETARY  INTQRMATIQN  UNDER  THIS  APO 


Business  proprietary  information  subject  to  this  APO  may  be  used  by 
an  authorized  applicant  in  this  segment  of  the  proceeding  and  m 
the  following  other  segments  or  proceedings: 

[This  section  will  authorize  use  of  business  proprietary 
information  in  other  segments  of  the  same  proceeding  or 
in  other  proceedings,  consistent  with  tihe  Tariff  Act  and 
the  recfulations .  The  terms  in  this  section  will  vary, 
depending  on  what  segment  of  the  proceeding  this  APC 
covers.   This  section  will  also  establish  the  deadline 


for  destruction  of  business  proprietary 
each  set  of  circumstances.] 


lat  ion 


REQUIREMENTS  FOR  AUTHORIZED  ..AP  F.L  I  CANTS 


All  applicants  authorized  to  have  access  to  business  pr 
information  under  this  APO  are  subject  to  the  following 


.  ary 
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The  authorized  applicant  must  establish  and  fellow  procedures 
to  ensure  that  no  employee  of  the  authcr:ze:i  .at;:  1 :  ~ant '  s  fii-m 


releases  business  proprietary  mfcrmati- 


erson  other 


trie 


submitting  party,  an  a 
Department   offic 


«--  K 


he  regulations 


appropriate 

351  .  306  la) 

applicant's  firm,  m.ay  release  bi 

received  under  this  APO  to 

described  m  this  paragraph. 


then  zed  applicant,  or  the 

lal   identified   in   section 

No  person  in  the  authorized 


.ness 


e  r  s  1 


1 e t  a  ry  inf ormat  ion 
other  than  those 


The  authorized  applicant  may  allow  APC  access  to  one  or  more 
paralegals,  law  cler)<:s,  secrecaries,  :  r  rner  support  staff 
employed  by  or  on  behalf  of  the  applicant's  fir--  and  operating 
within  the  confines  of  the  firm,.  The  authorizea  applicant  may 
also  use  the  serA-'ices  of  subcontracted  mdivia^^als  to  pick  up 
APO  information  released  by  the  Department  All  supp-r*  p'a^f 
must  sign  and  date  an  acknowledgemient  that  :  ney  w:  1  ,  c^o:.ae  oy 
the  terms  and  conditions  of  the  APC  at  the  time  tney  ^re  first 
permitted  access  to  any  information  s-^b:ect  to  APO. 


The  authorized  applicant  m.ust  ens-^re  tnat  ; 
mformiation  m  an  electronic  fcrmiat  wi:..  r 
modem   to   parties   not   authorized   to 
proprietary  information. 


^s:.ness  proprietary 

ct:  be  access ^ole  by 

receive   business 


Tne   autnorize; 
incurred   by 
proprietary  ir 


applicant  must  pay  all  reasonable  costs 
he  subm.itter  of  the  electronic  business 
ormat ion  for  the  copying  of  its  electronic 


information  released  to  the  authorized  applicant,  if  payment 

IS  requested.  Reasonable  costs  incl.:de  tr:e  cost  of  the 
electronic  medium  and  the  cost  cf  cr-pymu  the_  complete 
proprietary  version  of  the  electronic  , nf ormation/medium 
submitted  to  the  Department  m  APO  releasacle  form,  but  not 
costs  borne  by  the  submitter  ot  the  electronic  data  in  the 
creation  of  the  electronic  data /medium  suO~itted  to  the 
Departm.ent  . 


NOTIFICATION  REQUIREMENTS 

If  changed  circum.stances  affect  tne  aut.- 
representation  of  an  interested  party  at  - 
under  this  APO  (i.e.  ,  reassignment;  ,  depart 


authorized  applicant  must  noti 
with  section  3  51.3  05(a)  (2'  cf 


ne  i./epar 
reau 1  at 


;  app.i.  J. can >_  s 
ne  authorized 
cm  f irm) ,  the 
.n  accordance 


At  the  expiration  of  the  time  specif  lec  m  this  APO,  the 
authorized  applicant  must  destroy  all  business  proprietary 
information  and  notify  the  Department  of  t  r.e  destruction  in 
accordance  with  section  351.305(a)(3)  cf  tne  reaul.at ions,  or 
provide  to  the  Department  official  respcnsirle  for  the 
administration  of  the  APO  m  this  segm.ent  of  tne  proceeding  a 


protective  order 
proceeding 


.ssuea 


v-,^ 


.n  a 


b  1  n  a  t 1 on  a 1  pane 1 


gAWCTIOWS  FOF  PPEA^?H  OF  THI: 


APO 


The  authorized  applicant  will  be  subject  to  any  or  all  of  the 
sanctions  described  in  19  C.F.R.  Part  354  if  there  is  a 
violation  of  this  APO  by  the  authorized  applicant  or  any  of 
the  persons  identified  in  item  9  of  this  APO. 

The  authorized  applicant  will  accept  full  respor.pibi  1  iry . 
individually  and  on  behalf  of  the  authorized  appl  ir-ar.-:  s  r  i  r --. 
or  corporate  office,  for  violation  of  this  APO  :  y  ir/  employee 
of  the  firm  or  corporate  office,  or  support  s^afr  r'-raineci  oy 
the  firm  or  corporate  office,  who  is  permitted  access  '  :  APO 
information. 


The  authorized  applicant  will  promptly  repc: '  a:,  i  -cnf 
writing  any  possible  violation  of  this  APO  to  trie  Depar 


.  mer.t 


DEFINITIONS 

For  purposes  of  this  APO,  the  following  definitions  apply: 

"Representative"  is  an  individual,  enterprise,  or  entity  acting  on 
behalf  of  an  interested  party. 

■Applicant"  is  a  representative  of  an  interested  part^,  w.o  rias 
applied  for  access  to  business  proprietary  infoirmation  under  this 
APO. 

"Authorized  applicant"  is  an  applicant  that  the  Secretary  ..as 
authorized  to  receive  business  proprietary  information  under  this 
APO. 

■Lead  firm"  is  the  firm  that  will  be  the  primary  contact  wi: 
Department  and  that  will  accept  service  of  all  documents  to 
party  it  represents  where  two  firms  independently  r.av>=^ 
APO. 


ac 


■  fi  j^  s 


"Support  staff"  includes  paralegals,  law  clerks,  secr^-^ar:- 
other  support  staff  that  are  employed  by  or  on  bprall 
applicant's  firm  and  operating  within  the  premises  cl  t  :.e  ::r 
work  under  the  supervision  of  an  authorized  applicant,  as  w< 
subcontractors   of   the   firm   providing   similar   support 
functions . 

■Blectronic  of  i  '  includes  (1)  data  submitted  by  a  party,  .'-:■ 
by  the  Department,  or  entered  by  the  recipient  on  comput-r 
disk,  diskette,  or  any  other  electronic  computer 


* 

oe 

• 

.'■:e 
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d 

t-^  jf 

T 

a 
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medium;   ana  12;      a^i   electronic   wctk   pi-oauct 
Tianipulat  ion  of  this  data,   as  transferrec  .n  c 
other  electronic  computer  medium,  sucr.  as  tape 
Bernoulli  cartridge,  removable  dis.k  pacK,  etc - 


siting  from 
t  rm  onto  any 
SK   diskette. 


(Signature  of  Department  Official) 
Typed  Name 

Title 

Import  Administration 


(date) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFRPart  184 
Pock0tNo  BOO-0412] 

Lipase  Enzyme  Preparation  From 
Rhi2opus  NIveus;  Attlrmation  of  GRAS 
Status  as  a  Direct  Food  Ingredient 

agency:  Food  and  Drug  Administration. 

HHS 

ACTION:  Final  rule 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  its 
regulations  to  affirm  that  lipase  enzyme 
preparation  derived  from  Rhizopus 
niveus  is  generally  recognized  as  safe 
(GRAS)  for  use  as  a  direct  human  food 
ingredient.  This  action  is  in  response  to 
a  petition  suhmitted  by  Fu|i  Oil  Co.,  Ltd. 
DATES:  The  regulation  is  effective  May  4. 
1998  The  Director  of  the  Office  of  the 
Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552|a)  and  1 
CFR  part  51  of  a  certain  publication 
listed  in  §  184.1420  (21  CFR  184.1420). 
effective  May  4,  1998 
FOB  FURTHER  INFORMATION  CONTACT: 
Linda  S.  Kahl.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
VVashinnton,  DC.  20204,  202^18-3101. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  accordance  with  the  procedures 
described  in  21  CFR  170.35.  Fuji  Oil 
Co..  Ltd  ,  submitted  a  petition  (GRASP 
7G0330)  requesting  that  lipase-protease 
enzyme  preparation  from  R.  niveus  be 
affirmed  as  GRAS  for  use  as  a  direct 
human  food  ingredient.  FDA  published 
a  notice  of  filing  of  this  petition  in  the 
Federal  Register  of  June  18.  1992  (57  FR 
27256).  and  gave  interested  persons  an 
opportunity  to  submit  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawri  Dr..  rm.  1-23. 
Rockvilie.  MD  20857.  FDA  received  no 
comments  in  response  to  the  filing 
notice. 

Although  the  petitioner  proposed  that 
the  subject  enzyme  preparation  be 
called  by  the  common  or  usual  name 
"lipase-protease."  the  proposed  use  of 
the  enzyme  preparation  is  solely  for  its 
lipase  activity.  The  GRAS  exemption 
described  in  section  201(s)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  use,  321(s))  specifies  that  a  GRAS 
substance  must  be  generally  recognized 
as  safe  "under  the  conditions  of  its 
intended  use,"  Thus,  affirmation  of 


L,K.-\6  status  pertains  tu  ine  panicuiar 
use  of  a  substance.  Accordingly,  FDA 
considers  the  enzyme  preparation  that  is 
the  subject  of  this  document  to  be 
"lipase  enzyme  preparation."  To  avoid 
confusion  between  lipase,  the  enzyme, 
and  the  lipase-containing  enzyme 
preparation,  which  contains  lipase  as  its 
characterizing  enzyme  activity,  but 
which  also  contains  diatomaceous  earth 
as  a  carrier  and  may  contain  other 
enzyme  activities  and  impurities,  this 
document  will  henceforth  use  the  terms 
"lipase"  to  refer  to  the  enzyme  and 
"lipase  enzyme  preparation"  to  refer  to 
the  fermentation-derived  lipase  enzyme 
preparation,  including  the  carrier 
diatomaceous  earth 

n.  Standards  for  GK  \^  \tlirmation 

Under  §  170.30  (21  CFR  170.30), 
general  recognition  of  safety  may  be 
based  only  on  the  views  of  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  of 
substances  directly  or  indirectly  added 
to  food.  The  basis  of  such  views  may  be 
either  scientific  procedures  or.  in  the 
case  of  a  substance  used  in  food  prior 
to  January  1.  1958.  experience  based  on 
common  use  in  food.  General 
recognition  of  safety  based  upon 
scientific  procedures  requires  the  same 
quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  regulation 
and  ordinarily  is  based  upon  published 
studies,  which  may  be  corroborated  by 
unpublished  studies  and  other  data  and 
information  (§  170.30(b)),  General 
recognition  of  safety  through  experience 
based  on  common  use  in  food  prior  to 
January  1.  1958.  may  be  determined 
without  the  quantity  or  quality  of 
scientific  procedures  required  for 
approval  of  a  food  additive  regulation, 
and  ordinarily  is  based  upon  generally 
available  data  and  information. 

FDA  has  evaluated  Fuji  Oil  Co..  Ltd.'s 
petition  on  the  basis  of  scientific 
procedures  to  establish  that  the  use  of 
lipase  enzyme  preparation  as  an 
enzymptic  catalyst  for  the 
interesterification  of  fats  and  oils  is 
GRAS.  In  evaluating  the  petition,  FDA 
considered:  (1)  Published  and 
unpublished  data  and  information 
relating  to  the  identity  and  function  of 
the  enzyme  component  (i.e.,  lipase) 
(Refs.  1  through  5);  (2)  published  and 
unpublished  data  and  information 
relating  to  the  production  organism  (Ref 
6);  and  (3)  published  and  unpublished 
information,  methods,  and  principles 
relating  to  the  methods  and  processing 
aids  used  in  the  manufacture  of  the 
enzyme  preparation  (Refs.  4  and  7 
through  10). 


111.  Safety  Evaluation 

A.  Introductioh 

Commercial  enzyme  preparations  that 
are  used  in  food  processing  typically  are 
not  chemically  pure  but  contain,  in 
addition  to  the  enzyme  component, 
other  components  that  derive  from  the 
production  organism  and  the 
fermentation  media,  residual  amounts  of 
processing  aids,  and  substances  used  as 
stabilizers,  preservatives  or  diluents. 
Issues  relevant  to  a  safety  evaluation  of 
the  enzyme  preparation  therefore 
include  the  safety  of  the  enzyme 
component,  the  safety  of  the  enzyme 
source,  and  the  safety  of  processing  aids 
and  other  substances  added  during  the 
manufacturing  process.  As  with  all 
substances  added  to  food,  a  safety 
evaluation  of  an  enzyme  preparation 
also  includes  consideration  of  dietary 
exposure  to  that  preparation. 

B.  The  Enzyme  Component 

Triglycerides  are  fats  or  oils 
comprised  of  fatty  acids  linked  by  ester 
bonds  to  each  of  the  three  hydroxyl 
groups  of  glycerol.  Triacylglycerol 
lipases  catalyze  the  hydrolysis  of  these 
ester  bonds  and  can  be  grouped 
according  to  their  specificity.  The  lipase 
produced  by  Geotrichum  candidium,  for 
example,  preferentially  cleaves 
triglycerides  containing  long-chain  fatty 
acids  with  a  cis  double  bond  in  the  9- 
position,  but  such  specificity  for  the 
hydrolysis  of  esters  containing  a 
particular  type  of  fatty  acid  is  unusual. 
Several  other  lipases  (e.g..  the  lipase 
derived  from  Candida  cylindracae)  are 
nonspecific  with  respect  to  either  the 
chemical  structure  of  the  fatty  acid 
moiety,  or  the  position  of  the  ester  bond, 
that  is  hydrolyzed;  these  lipases 
catalyze  the  complete  breakdown  of 
triglycerides  into  glycerol  and  free  fatty 
acids,  and  the  mono-  and  diglycerides 
that  are  intermediates  in  the  reaction  do 
not  normally  accumulate  (Refs.  2  and  4). 

The  largest  group  of  triacylglycerol 
lipases  exhibits  specificity  with  respect 
to  the  position  of  the  ester  bond  that  is 
cleaved,  i.e..  only  bonds  at  the  1-  or  3- 
position  of  the  glycerol  component  are 
hydrolyzed.  Most  of  the  lipases  that  are 
commonly  used  in  food  processing  (e.g., 
animal  lipase,  esterase-lipase  from 
Mucor  miehei,  and  lipases  derived  from 
Aspergillus  niger,  M.  javanicus,  and  R. 
delemar),  including  the  R.  niveus- 
derived  lipase  that  is  the  subject  of  this 
document,  belong  to  this  group  (EC  No. 
3.1.1.3:  CAS  Reg.  No.  9001-62-1)  (Refs. 
2.  4.  and  11). 

Although  the  petitioner  did  not 
address  the  detailed  molecular  structure 
of  lipase  from  R.  niveus,  most  lipases 
that  have  been  characterized  at  the 
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molecular  level  are  glycoproteins  that 
contain  between  2  and  15  percent 
carbohydrates,  with  mannose  as  the 
major  glycoside  (Ref.  4).  Lipases  from 
animal  and  microbial  sources  have  a 
long  history  of  use  in  food.  Animal 
Hpase  (21  CFR  184.1415)  is  affinned  as 
GRAS  based  on  its  common  use  in  food 
prior  to  January  1.  1958  Esterase-lipase 
from  the  fungus  .Vf  miehei  (21  CFR 
173.140)  is  approved  for  use  as  a  food 
additive.  These  enz\-mes  are  commonly 
used  to  enhance  flavor  production  in 
cheese  and  in  butterfat  (Kefs.  1.12,  and 
13).  In  addition,  lipases  from  animal 
sources  (e.g..  bovine  stomach  and  hog  or 
porcine  pancreas)  and  microbial  sources 
(including  H  arrhizus.  R  delemar.  and 
R  niveus)  have  been  listed  in  the  Codex 
Alimentarius  Commission  'Inventory  of 
Processing  Aids"  (Ref.  14). 

The  reaction  product  of  the  H  niveus- 
derived  lipase  is  a  mixture  of  mono-  and 
diglycerides  and  fret>  fatty  acids  (Refs.  2 
through  5).  The  reaction  catalyzed  bv 
this  lipase  is  reversible  and.  therefore, 
under  appropriate  conditions  the 
enzyme  can  catalyze  the  synthesis  of 
triglycerides  from  a  mixture  of 
glycerides  and  free  fatty  acids.  When 
this  combination  of  hvdrolvsis  and 
synthesis  occurs  withm  a  mixture  of 
triglycerides,  or  v\ithin  a  mixture  of 
triglycerides  and  fatty  acid  esters,  the 
reaction  products  are  triglycerides  that 
have  be«n  interestenfied,  i.e  . 
triglvi.erides  in  which  the  fattv  acid 
components  have  l>een  exchanged 
between  triglyceride  molecules  or 
between  triglyceride  molecules  and  fatty 
acid  esters  (Refs  1  through  ,t)  For 
example,  the  GR^^S  food  ingredient 
"co<;oa  butter  substitute  primarily  from 
palm  oil"  may  be  manufactured  by  the 
lipase-catalvzed  interesterification  of 
partially  saturated  palm  oii-denved 
triglycerides  with  the  fatty  acid  ester 
ethyl  stearate  (21  CFR  184.1259). 

Interesterification  also  can  be 
achieved  through  the  use  of  chemical 
catalysts  such  as  sodium  methylate. 
Such  chemical  catalysis  results  in 
random  interesterification,  in  which 
fatty  acid  interchange  oc;curs  at  all  three 
positions  on  the  glycerol  backbone.  In 
contrast,  enzymatic  catalysis  with  a 
lipase,  such  as  the  lipase  that  is  the 
subject  of  this  document,  results  in 
selective  interesterification  at  the  1-  and 
3-positions  only.  Random 
interesterification  is  used  commercially 
in  the  manufacture  of  margarines  and 
shortenings,  but  lipase-catalyzed 
selective  interesterification,  which 
allows  an  unsaturated  fatty  acid  to 
remain  at  the  2-position,  is  important  in 
the  manufacture  of  fats  and  oils  used  in 
confectionery,  such  as  cocoa  butter 
substitute  primarily  from  palm  oil  (Refs. 


2  through  4).  The  petitioner  sjated  that 
one  of  the  primary  uses  of  R.  niveus- 
derived  lipase  enz^'me  preparation 
would  be  in  the  manufacture  of  cocoa 
butter  substitute  primarily  from  palm 
oil. 

In  general,  issues  relevant  to  a  safety 
evaluation  of  proteins  such  as  the 
enzvme  component  of  an  enzyme 
preparation  are  potential  toxicity  and 
allergenicity  (Ref  15).  Pariza  and  Foster 
(Ref  15)  note  that  ven*  few  toxic  agents 
have  enzymatic  properties,  and  those 
that  do  (e.g..  diphtheria  toxin  and 
certain  enzymes  m  the  venom  of 
poisonous  snakes)  catalyze  unusual 
reactions  that  are  not  related  to  the 
reactions  catalyzed  bv  enzymes  that  are 
commonly  used  in  food  processing, 
such  as  the  lipase  that  is  the  subject  of 
this  document.  Further,  the  agency  has 
recently  noted,  m  the  context  of 
guidance  to  mdustn.  regarding  the 
safety  assessment  of  new  plant  varieties, 
that  enzymes  themselves  do  not 
generally  raise  safety  concerns  (57  FR 
22984  at  2,3005.  May  2<^.  1992) 
Exceptions  include  enzymes  that 
produce  substances  that  are  not 
ordinarily  digested  and  metabolized,  or 
that  produce  toxic  substances 

The  catalytic  activities  of  the  lipase 
that  IS  the  subject  of  this  document  are 
well  known.  As  already  discussed, 
lipase  catalyzes  two  related  reactions: 
( 1 1  The  splitting  of  commonly 
consumed  triglycerides  into  smaller 
components,  i.e  ,  fatty  acids  and  mono- 
and  diglycerides;  and  (2)  the  synthesis 
of  triglycerides  from  fatty  acids  and 
mono-  and  diglycerides  The  reaction 
products  (i.e.,  fatty  acids,  mono-  and 
diglycerides,  and  triglycerides)  from 
both  of  these  reactions  are  readily 
metabolized  by  the  human  body  and  do 
not  have  toxic  properties  (Ref  16). 

The  agency  is  not  aware  of  any  reports 
of  allergic  reactions  associated  with  the 
ingestion  of  enzymes  derived  from 
Rhizopus  species.  There  have  been, 
however,  some  reports  of  allergies  and 
primary  irritations  from  skin  contact 
with  enzymes  or  from  inhalation  of  dust 
from  concentrated  enzymes  (e.g., 
proteases  used  in  the  manufacture  of 
laundry  detergents)  (Refs.  17  through 
19).  These  reports  relate  primarily  to 
workers  in  production  plants  (Ref  18) 
and  are  not  relevant  to  an  evaluation  of 
the  safety  of  ingestion  of  such  enzymes 
in  food.  Moreover,  Pariza  and  Foster 
(Ref  15)  note  that  there  are  no 
confirmed  reports  of  primary  irritations 
in  consumers  caused  by  residues  of  food 
processing  enzymes  in  food. 

FDA  concludes  that  generally 
available  and  accepted  data  and 
information  establish  that  the  use  of 
lipase  in  food  raises  no  toxicity  or 


allergenicity  concerns,  FDA  also 
concludes  that  generally  available  and 
accepted  data  and  information  establish 
that  the  lipase  that  is  the  subject  of  this 
document  is  capable  of  achieving  its 
intended  technical  effect.  Finally,  FDA 
concludes  that  generally  available  and 
accepted  data  and  information  establish 
that  the  lipase  that  is  the  subject  of  this 
document  is  similar  in  function  to  other 
Upases  that  are  used  in  food  processing 
to  catalyze  the  hydrolysis  of  ester  bonds 
at  the  1-  or  3-position  of  the  glycerol 
component  of  a  triglyceride. 

C.  Enzyme  Source,  Manufacturing 
Methods,  and  Processing  Aids 

The  source  of  the  lipase  that  is  the 
subject  of  this  document  is  the  fungus 
R.  niveus.  Fungally-derived  enzyme 
preparations  used  in  food  processing  are 
usually  not  chemically  pure  but  contain, 
in  addition  to  the  enzyme  component, 
other  components  that  derive  from  the 
production  organism  and  the 
fermentation  media,  residual  amounts  of 
processing  aids,  and  substances  used  as 
stabilizers,  preservatives  or  diluents. 
The  petitioned  enzyme  preparation 
meets  the  general  requirements  and 
additional  requirements  for  enzyme 
preparations  in  the  monograph  on 
Enzyme  Preparations  in  the  Food 
Chemicals  Codex,  4th  ed.  (Ref  20). 
When  the  R.  n;Veus-derived  lipase 
enzyme  preparation  is  produced  in 
accordance  with  current  good 
manufacturing  practice  (CGMP),  it  is 
produced  using  processing  aids  that  are 
substances  that  are  acceptable  for 
general  use  in  foods  and  under  culture 
conditions  that  ensure  a  controlled 
fermentation,  thus  preventing  the 
introduction  of  extraneous 
microorganisms  that  could  be  the  source 
of  toxic  materials  and  other  toxic 
substances  (Ref  20), 

The  Upase  enzyme  preparation  is 
produced  in  a  multistage  process  by 
controlled  fermentation'  using  a  pure 
culture  of  the  fungus  R.  niveus  followed 
by  isolation  of  the  enzyme-containing 
fraction.  Prior  to  its  use  in  the 
interesterification  of  fats  and  oils,  the 
enzyme-containing  fraction  is  adsorbed 
onto  diatomaceous  eaith  as  a  carrier. 
These  methods  are  based  upon  generally 
available  and  accepted  methods  used  for 
fermentation,  for  processing 
fermentation-derived  enzyme- 
containing  fractions,  and  for 
inmiobiUzing  an  enzyme-containing 
fraction  on  an  insoluble  carrier  (Re^.  4 
and  7  through  10). 


'  The  suge  of  ttie  manufacturing  process  in  which 
the  enzyme  li  being  produced  by  an  actively 
growing  culture  of  microorganisms  is  referred  to  as 
fermentation. 
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In  the  liutidi  htd^e  ut  ttiu  tuiiacuUduu 
process,  the  seed  cultures  of  H.  niveus 
are  checked  for  purity  and  classification 
after  growth  on  a  potato-agar  medium. 
The  production  cuUures  are  suspended 
in  sterile  water  and  added  to  a 
previously  autoclaved  wheat  bran 
culture  medium.  After  growth  for  28  to 
32  hours,  the  broth  is  checked  for 
quality  and  added  to  large  batch- 
fermentors  containing  sterilized  growth 
medium  (semisolid  wheat  bran).  The 
culture  is  monitored  until  the  water 
content  and  pH  value  of  the  resulting 
malt,  which  is  referred  to  as  the  "koji." 
reach  standard  requirements. 

A  cell-free  extract  of  the  enzymes  that 
are  components  of  the  fermentation 
mixture  is  prepared  by  sprinkling  and 
steeping  the  koji  with  cold  water, 
filtering  the  extracted  koji  through  a 
filter  press  and  a  fine  filtration 
apparatus,  and  precipitating  the 
enzymes  that  are  present  in  the  resulting 
filtrate  with  ethanol.  After  decanting  the 
supernatemt  and  centrifuging  the 
remaining  slurry,  the  sediment 
containing  the  extracted  enzymes  is 
collected  and  dried  overnight  in  a 
vacuum-dryer  at  40  to  45  "C.  The  dried 
powder  is  ground,  sized,  and  mixed 
before  storing  at  room  temperature.  The 
finished  product  is  adjusted  to  a 
standard  aciivity  by  mixing  the  enzyme 
powder  with  dextrin  as  an  excipient. 
The  standardized  enzyme  powder  is 
adsorbed  onto  diatomaceous  earth 
carrier  prior  to  its  use  in  the 
interesterification  of  fats  or  oils.  The 
petitioner  provided  a  published 
scientific  review  article  that  discusses 
this  immobilization  technique  with 
respect  to  use  of  lipase  enzyme 
preparations  (Ref.  4). 

The  production  strain  of/?  niveus 
that  is  the  sourt:B  of  the  lipase  enzyme 
is  nontoxigenic  and  nonpathogenic.  The 
manufacturing  methods  completely 
remove  the  organism  from  the  enzyme- 
containing  fraction  (Ref  4)  Moreover, 
the  petitioner  provided  do<:umentation. 
based  upon  published  methods  for 
strain  identification  (Ref.  6).  showing 
that  the  production  strain  was 
taxonomicallv  identical  to  the  strain 
used  for  the  production  of  /?  niveus- 
derived  amyloglucosidase  enzyme 
preparation,  which  is  approved  for  use 
as  a  secondary  direct  food  additive  (21 
CFR  173.110). 

FDA  concludes  that  the  presence  of 
added  substances  and  impurities  that 
are  derived  from  the  enzyme  source  or 
that  are  introduced  by  manufacturing 
does  not  present  a  basis  for  concern 
about  the  safety  of  the  lipase  enzyme 
preparation. 


U.  Uiclary  txpoiurc 

FDA  considered  the  estimated  dietary 
exposure  to  lipase  enzyme  preparation 
for  the  proposed  use  as  an  enzymatic 
catalyst  in  the  interesterification  of  fats 
and  oils  (Refs.  21  through  23).  The 
predominant  source  of  potential 
exposure  to  the  total  organic  solids  in 
the  enzyme  preparation  will  be  baked 
goods  that  use  interesterified  fat  at 
levels  up  to  30  percent.  The  petitioner 
stated  that  the  standardized  enzyme 
powder  is  adsorbed  onto  diatomaceous 
earth  carrier  prior.to  its  use  in  the 
interesterification  of  fats  or  oils,  so  that 
it  can  be  removed  from  the  modified 
triglyceride  following  the  enzyme- 
catalyzed  interesterification.  Because 
the  adsort)ed  enzyme  preparation  is 
removed  from  the  interesterified 
product  following  catalysis,  no 
detectable  enzyme  remains  in  the 
interesterified  product. 

FDA  concludes  that  dietary  exposure 
to  the  lipase  enzyme  preparation  is 
negligible  and  therefore  does  not 
present  a  basis  for  concern  about  use  of 
the  lipase  enzyme  preparation. 

rv.  Specifications 

The  agency  finds  that,  because  the 
potential  impurities  in  the  lipase 
enzyme  preparation  that  may  originate 
from  the  source  or  manufacturing 
process  do  not  raise  any  basis  for 
concern  about  the  safe  use  of  the 
preparation,  the  general  requirements 
and  additional  requirements  for  enzyme 
preparations  in  the  monograph  on 
Enzyme  Preparations  in  the  Food 
Chemicals  Codex.  4th  ed.  (1996).  which 
are  being  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  are  adequate  as  minimum 
criteria  for  food-grade  lipase  enzyme 
preparation.  Lipase  assay  can  be 
performed  using  a  method  entitled 
"Lipase  Activity"  (Ref.  24)  or  by  using 
any  appropriate  validated  method. 

V.  Conclusions 

The  agency  has  evaluated  all  available 
information  and  finds,  based  upon  the 
published  information  about  the 
identity  and  function  of  lipase,  that  the 
enzyme  component  of  lipase  enzyme 
preparation  will  achieve  its  intended 
tet:hnical  effect  and  raises  no  toxicity  or 
allergenicity  concerns.  In  addition,  the 
agency  finds,  based  upon  the  published 
information  about  the  identity  and 
function  of  lipase,  that  the  enzyme 
component  of  the  lipase  enzyme 
preparation  is  similar  in  function  to 
other  lipases  that  are  used  in  food 
processing  to  catalyze  the  hydrolysis  of 
ester  bonds  at  the  1-  or  3-position  of  the 
glycerol  component  of  a  triglyceride. 


i  ne  agency  lurtiier  iiiias,  based  upon 
generally  available  and  accepted 
information,  that  when  the  lipase 
enzyme  preparation  is  manufactured  in 
accordance  with  §  184.1420.  the  source. 
R.  niveus.  and  the  manufacturing 
process  will  not  introduce  impurities 
into  the  preparation  that  may  render  its 
use  unsafe.  Finally,  the  agency  finds 
that  dietary  exposure  to  the  lipase 
enzyme  preparation  from  the  petitioned 
use  does  not  present  a  basis  for  concern 
about  use  of  the  lipase  enzyme 
preparation.  Therefore,  the  agency 
concludes,  based  upon  the  evaluation  of 
published  data  and  information, 
corroborated  by  unpublished  data  and 
information,  and  based  upon  scientific 
procedures  (^  170.30(b)).  that  the  lipase 
enzyme  preparation  described  in  the 
regulation  set  out  below  is  GRAS  for  use 
as  an  enzymatic  catalyst  in  the 
interesterification  of  fats  and  oils. 

\  \    ^  ii\  ironrncntdl  (  (insuif'rations 

The  agency  has  carefully  considered 
♦he  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
envirorunental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

VII.  Analysis  For  Executive  Order 
12866 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866. 
Executive  Order  12866  directs  Federal 
agencies  to  assess  the  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects:  distributive  impacts; 
and  equity).  According  to  Executive 
Order  12866,  a  regulatory  action  is 
significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million,  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  In  addition, 
the  agency  has  determined  that  this 
final  rule  is  not  a  major  rule  for  the 
purpose  of  Congressional  review. 

Tne  primary  benefit  of  this  action  is 
to  remove  uncertainty  about  the 
regulatory  status  of  the  petitioned 
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substance.  No  compliance  costs  are 
associated  with  this  final  rule  because 
no  new  activity  is  required  and  no 
current  or  future  activity  is  prohibited 
by  this  nile 

VIII.  Regulatory  Flexibility  .\nalysis 

FDA  has  examined  the  impacts  of  this 
final  rule  under  the  Reguiaton 
Flexibility  Act.  The  Regulatory 
Flexibility  .\ct  (.5  l'  S.C  601-612] 
requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  entities,  .No  compliance  costs  are 
associated  with  this  final  rule  because 
no  new  activity  is  required  and  no 
current  or  future  activity  is  prohibited.' 
Accordingly,  under  the  Regulatory 
Flexibility  Act  (.5  L'.S  C  605(b)j,  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 
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List  of  Subjects  in  21  CFR  Part  184 

Food  additives,  Incorporation  by 
reference. 

Therefore  under  the  Federal  Food, 

Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  part  184  is  amended 
as  follows: 


PART  184— DIRECT  FOOD 
SUBSTANCES  AFPIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE   • 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342,  348,  371, 

_  Section  184.1420  is  added  to 
subpart  B  to  read  as  follows: 

§  1 84  1 420     L.ip>ase  enzyme  preparatfc 
(J«ri»*©d  trom  Rhizopus  niveus 

laj  Lipase  enzyme  preparation 
contains  lipase  enzyme  (CAS  Reg.  No. 
9001-62-1),  which  is  obtained  from  the 
culture  filtrate  resulting  from  a  pure 
culture  fermentation  of  a  nonpathogenic 
and  nontoxigenic  strain  of  Rhizopus 
niveus.  The  enzyme  preparation  also 
contains  diatomaceous  earth  as  a  carrier. 
The  characterizing  activity  of  the 
enzyme,  which  catalyzes  the 
interesterification  of  fats  and  oils  at  the 
1-  and  3-positions  of  triglycerides,  is 
triacylglycerol  lipase  (EC  3.1.1.3). 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  monograph  on  Enzyme 
Preparations  in  the  "Food  Chemicals 
Codex,"  4th  ed.  (1996),  pp.  133  and  134. 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  National  Academy  Press.  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20418,  or  may  be  examined  at  the 
Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  200  C  St.  SW.,  rm. 
3321.  Washington,  DC,  or  the  Office  of 
the  Federal  Register,  800  North  Capitol 
St.  NW.,  suite  700,  Washington.  DC 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
Umitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  as  a  direct  human 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  for  the  interesterification  of 
fats  and  oils. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

Dated  April  14,  1998. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
*[FR  Doc,  98-11681  Filed  5-1-98;  8:45  ami 
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DtKAM  i  McNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Propofol 

agency:  Food  and  Drug  Administration. 

HHS 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Abbott 
Laboratories.  The  NADA  provides  for 
veterinary  prescription  use  of  propofol 
emulsion  for  intravenous  injection  in 
dogs  as  an  anesthetic. 
EFFECTIVE  DATE:  May  4.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  ForVeterinary 
Medicine  (HFV-110).  Food  and  Drug 
Administration.  7500  Standish  Pi.. 
Rockville.  MD  20855,  301-594-1612. 
SUPPLEMENTARY  INFORMATION:  Abbott 
Laboratories.  1401  Sheridan  Rd.,  North 
Chicago.  IL  60064-4000.  filed  NADA 
141-098  that  provides  for  veterinary 
prescription  use  of  PropoFlooo 
(propofol)  emulsion  for  intravenous 
injection  in  dogs  for  induction  of 
anesthesia,  maintenance  of  anesthesia, 
or  induction  of  anesthesia  where 
maintenance  is  provided  by  inhalation 
anesthetic.  The  NADA  is  approved  as  of 
March  13.  1998,  and  the  regulations  are 
amended  in  21  CFR  522.2005fb)  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514  ll(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857.  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21U.S.C.  360b(c)(2)(F)(ii).thJs 
approval  for  nonfood-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  March  13.  1998, 
because  the  application  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved  and  studies  of 
animal  safety  required  for  approval  and 
conducted  or  sponsored  by  the 
applicant. 


The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 

PART  522-  IMPLANTATION  OB 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b 

§  522.2005    (Amended] 

2.  Section  522.2005  Propofol  injection 
is  amended  in  paragraph  (b)  by 
removing  "No.  000061"  and  adding  in 
its  place  "Nos.  000061  and  000074". 

Dated:  April  22,  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc  9»-11740  Filed  S-1-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  55a 

New  Anim.T!  Druq^  Por  Usp  In  Ammal 

Feeds,  M.jrH.T.si'- 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  Elanco  Animal  Health.  Division  of 
Eli  Lilly  and  Co.  The  supplemental 
NADA's  provide  a  revised  specification 
for  monensin  bulk  drug  substance  used 
to  make  monensin  Type  A  medicated 
articles. 

EFFECTIVE  DATE:  May  4.  1998. 
FOR  FURTHER  INFORMATION  COfftACT: 
Mary  G.  Leadbetter.  Center  for 
Veterinary  Medicine  (HFV-142).  Food 
and  Drug  Administration.  7500  Standish 
Pi..  Rockville.  MD  20855,  301-594- 
1662. 


SUPPLEMENTARY  INFORMAT.ON:  ElanCO 

Animal  Health.  Division  of  Eli  Lilly  and 
Co..  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  is  the  sponsor  of 
NADA  38-878  that  provides  for  use  of 
monensin  Type  A  medicated  articles  to 
make  monensin  Type  C  medicated  feeds 
for  chickens,  turkeys,  and  quail,  and 
NADA  95-735  that  provides  for  use  of 
monensin  Type  A  medicated  articles  to 
make  monensin  Type  B  and  C 
medicated  feeds  for  cattle  and  goats. 
Elanco  filed  supplemental  NADA's  that 
provide  revised  assay  information  used 
in  checking  the  specifications  of  the 
monensin  bulk  drug  substance  used  in 
Type  A  medicated  articles.  The 
supplemental  NADA's  were  approved  as 
of  March  17,  1997,  and  the  regulations 
are  amended  in  21  CFR  558.355(a)  to 
reflect  the  approval. 

Approval  of  these  supplements  did 
not  require  a  freedom  of  information 
summary  because  the  approvals  concern 
a  change  in  specifications  of  the 
monensin  bulk  drug  substance.  This 
change  does  not  affect  the  product's 
safety  or  effectiveness. 

The  agency  has  determined  under  21 
CFR  25.33(a)(3)  that  this  action  is  of  a 
typ>e  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

list  of  Subjects  in  21  CFR  Fart  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  Dart  558  is  amended  as  follows: 

PART  55&NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

\uthurity:  21  U.S.C.  360b.  371. 

§566  355     [Amended" 

2.  Section  558.355  Monensin  is 

'  amended  in  paragraph  (a)  aflerthe 
parenthetical  phrase  by  removing  the 
period  at  the  end  of  the  second 
sentence,  and  by  adding  the  phrase  ", 
or,  using  High  Performance  Liquid 
Chromatography,  the  factor  distribution 
of  monensin  Factor  A  or  B  is  calculated 
as  the  percentage  of  total  biopolency  of 
all  peaks." 
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Dated    April  21    1998. 
.^ndr«w  )   Beaulieu. 

Acting  Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine . 
IFR  Doc.  98-11741  Filed  5-1-98;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4231 
RIN  1212^A69 

Mergers  and  Translers  Between 
Multiemployer  Plans 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  is  amending  its  regulation 
on  Mergers  and  Transfers  Between 
Multiemployer  Flans  to  clarify  how  the 
rules  are  to  be  applied  to  plans 
terminated  by  mass  withdrawal  and  to 
make  other  minor  changes  and 
clarifications  in  the  regulation. 
EFFECTIVE  DATE:  lune  1    1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C  Murphy.  .Mtornev.  Office  of 
the  General  Counsel,  suite  ;^40.  Pension 
Benefit  Guarant\  Corporation.  1200  K 
Street,  NW..  Washington.  DC  20005- 
4026; 202-326-4024  (202-326-4179  for 
TTY  and  TDD) 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  .section  4231  (aj  and  (b)  of 
ERISA,  a  merger,  or  a  transfer  of  assets 
and  liabilities,  between  multiemployer 
plans  must  satisf)'  four  requirements 
unless  otherwise  provided  in 
regulations  prescribed  by  the  PBGC: 

(1)  The  PBGC  must  receive  120  days' 
advance  notice  of  the  transaction; 

(2)  Accrued  benefits  must  not  be 
reduced; 

(3)  There  must  be  no  reasonable 
likelihood  that  benefits  will  be 
suspended  as  a  result  of  plan 
insolvency;  and 

(4)  An  actuarial  valuation  of  each 
affected  plan  must  have  been  performed 
as  prescribed  in  section  4231(b)(4). 

The  PBGC's  regulation  on  Mergers 
and  Transfers  Between  Multiemplover 
Plans  (29  CFR  part  4231)  prescribes 
procedures  for  requesting  a 
determination  that  a  merger  or  transfer 
satisfies  applicable  requirements,  allows 
the  PBGC  to  waive  the  1 2n-dav  notice 
requirement,  and  .sets  higher-ievel  and 
lower-level  requirements  for  "safe 
harbor"  plan  solvency  tests  and  for 
valuation  standards.  Whether  the 


higher-level  or  lower-level  requirements 
apply  depends  on  whether  a 
"significant  transfer  "  is  involved. 

On  May  1,  1997,  the  PBGC  pubUshed 
for  public  comment  (at  62  FR  23700)  a 
proposed  rule  to  amend  part  4231.  One 
commenter  submitted  comments.  The 
final  rule  reflects  changes  made  in 
response  to  the  comments. 

Terminated  Plan  Transactions 

The  proposed  amendment  provided 
that  transactions  involving  plans 
terminated  by  mass  withdrawal  under 
ERISA  section  404lA(a)(2)  would 
(except  for  "de  minimis"  transactions) 
be  governed  by  the  higher-level 
valuation  standard  and  "safe  harbor" 
solvency  test.  The  proposed  amendment 
also  extended  to  "de  minimis" 
terminated  plan  transactions  the 
requirement  that  actuarial  valuation 
reports  be  submitted  to  the  PBGC. 

The  commenter  expressed  concern 
that  the  proposed  amendment  would 
"have  the  adverse  effect  of  making  it 
more  expensive  for  a  large,  well-funded 
plan  to  rescue  a  small  terminated  plan 
by  absorbing  it  into  a  large,  stable  asset 
pool."  The  final  regulation  adopts  the 
commenter's  suggestion  that  a  plan  not 
be  subjected  to  the  higher-level 
valuation  provisions  simply  because  it 
was  involved  in  a  terminated  plan 
transaction  if  it  were  not  other\\'ise 
"significantly  affected"  (see  §§4231.5 
and  4231.9(b)(l)(iii)). 

Other  Changes 

The  commenter  pointed  out  that  for 
consistency  with  other  provisions, 

redesignated  H231.6(a)f2l  should  refer 
to  "the  first  five  years  beginning  on  or 
after  the  proposed  effective  date"  (rather 
than  )ust    after'  that  date).  The  PBGC 
agrees  and  has  made  the  suggested 
change. 

Paperwork  Reduction  Art 

The  collection  of  information 
requirements  in  Part  4231  as  amended 
have  been  approved  bv  the  Office  of 
Management  and  Budget  under  control 
number  1212-O022  (expires  June  30, 
2000).  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

The  PBGC  certifies  that  the 
amendment  in  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  primary  substantive  effect  of  the 
amendment  is  to  liberalize  certain 
existing  requirements  and  to  clarify  the 
application  of  existing  requirements  to  a 
very  rare  category  of  transactions,  viz., 
multiemployer  mergers  and  transfers 
involving  plans  that  have  terminated  by 
mass  withdrawal.  (The  PBGC  is  aware  of 
only  two  such  transactions  since  section 
4231  of  ERISA  was  enacted.) 
Accordingly,  as  provided  in  section 
605(b)  of  the  Regulatory  FlexibiUty  Act, 
compliance  with  sections  603  and  604 
of  the  Regulatory  Flexibility  Act  is  not 
required. 

List  of  Sub)ects  in  29  CFR  Part  4231 

Pensions,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  given  above.  29  CFR 
part  4231  is  revised  to  read  as  follows. 

PART  4231--MERGERS  AND 
TRANSFERS  BETWEEN 
MULTIEMPLOYER  PlANS 

Sec. 

4231.1  Purpose  and  scope. 

4231.2  Definitions. 

4231.3  Requirements  for  mergers  and 
transfers. 

4231.4  Preservation  of  accrued  benefits. 

4231.5  Valuation  requirement 

4231.6  Plan  solvency  tests 

4231.7  De  minimis  mergers  and  transfers. 

4231.8  Notice  of  merger  or  transfer. 

4231.9  Request  for  compliance 
determination. 

4231.10  Actuarial  calculations  and 
assumptions. 

Authority:  29  U  S  C  1302(b)(3).  1411. 

§4231.1     Purp>ose  anc  scope 

(a)  Purpose.  The  purpose  of  this  part 
is  to  prescribe  notice  requirements 
under  section  4231  of  ERISA  for  mergers 
and  transfers  of  assets  or  liabilities 
among  multiemployer  f)ension  plans. 
This  part  also  interprets  the  other 
requirements  of  section  4231  and 
prescribes  special  rules  for  de  minimis 
mergers  and  transfers.  The  collections  of 
information  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
1212-0022. 

(b)  Scope.  This  part  applies  to  mergers 
and  transfers  among  multiemployer 
plans  where  all  of  the  plans 
immediately  before  and  immediately 
after  the  transaction  are  multiemployer 
plans  covered  by  title  IV  of  ERISA. 

§42312    Definitions 

The  iollowang  terms  are  defined  in 
§4001.2  of  this  chapter:  Code,  EIN, 
ERISA,  fair  market  value,  IRS, 
multiemployer  plan,  PBGC,  plan,  plan 
year,  and  PN. 
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In  addition,  for  purposes  of  this  part: 

Actuarial  valuation  means  a  valuation 
of  assets  and  liabilities  performed  by  an 
enrolled  actuary  using  the  actuarial 
assumptions  used  for  purposes  of 
determining  the  charges  and  credits  to 
the  funding  standard  account  under 
section  302  of  ERISA  and  section  412  of 
the  Code. 

Certified  change  of  collective 
bargaining  representative  means  a 
change  of  collective  bargaining 
representative  certified  under  the  Labor- 
Management  Relations  Act  of  1947,  as 
amended,  or  the  Railway  Labor  Act.  as 
amended. 

Fair  market  value  of  assets  has  the 
same  meaning  as  the  term  has  for 
minimum  funding  purposes  under 
section  302  of  ERISA  and  section  412  of 
the  Code. 

Merger  means  the  combining  of  two  or 
more  plans  into  a  single  plan.  For 
example,  a  consolidation  of  two  plans 
into  a  new  plan  is  a  merger. 

Significantly  affected  plan  means  a 
plan  that — 

(1)  Transfers  assets  that  equal  or 
exceed  15  percent  of  its  assets  before  the 
transfer, 

(2)  Receives  a  transfer  of  unfunded 
accrued  twnefits  that  equal  or  exceed  15 
percent  of  its  assets  before  the  transfer. 

(3)  Is  created  by  a  spinoff  from 
another  plan,  or 

(4)  Engages  in  a  merger  or  transfer 
(other  than  a  de  minimis  merger  or 
transfer)  either — 

(i)  After  such  plan  has  terminated  by 
mass  withdrawal  under  section 
404lA(a)(2)ofERISA.  or 

(ii)  With  another  plan  that  has  so 
terminated. 

Trons/er  and  transfer  of  assets  or 
liabilities  mean  a  diminution  of  assets  or 
liabilities  with  respect  to  one  plan  and 
the  acquisition  of  these  assets  or  the 
assumption  of  these  liabilities  by 
another  plan  or  plans  (including  a  plan 
that  did  not  exist  prior  to  the  transfer). 
However,  the  shifting  of  assets  or 
liabilities  pursuant  to  a  written 
recipro<;ity  agreement  between  two 
multiemployer  plans  in  which  one  plan 
assumes  liabilities  of  another  plan  is  not 
a  transfer  of  assets  or  liabilities.  In 
addition,  the  shifting  of  assets  between 
several  funding  media  used  for  a  single 
plan  (such  as  between  trusts,  between 
annuity  contracts,  or  between  trusts  and 
annuity  contracts)  is  not  a  transfer  of 
assets  or  liabilities. 

Unfunded  accrued  benefits  means  the 
excess  of  the  present  value  of  a  plan's 
accrued  benefits  over  the  fair  market 
value  of  its  assets,  determined  on  the 
basis  of  the  actuarial  valuation  required 
under  §  4231.5(b). 


§  4231 .3    Raquiraments  for  mergers  and 
trinsfers. 

(a)  General  requirements.  A  plan 
sponsor  may  not  cause  a  multiemployer 
plan  to  merge  with  one  or  more 
multiemployer  plans  or  transfer  assets 
or  liabilities  to  or  from  another 
multiemployer  plan  unless  the  merger 
or  transfer  satisfies  all  of  the  following 
requirements: 

(1)  No  participant's  or  beneficiary's 
accrued  benefit  is  lower  immediately 
after  the  effective  date  of  the  merger  or 
transfer  than  the  benefit  immediately 
before  that  date. 

(2)  Actuarial  valuations  of  the  plans 
that  existed  before  the  merger  or  transfer 
have  been  performed  in  accordance 
with  §4231.5. 

(3)  For  each  plan  that  exists  after  the 
transaction,  an  enrolled  actuary — 

(i)  Determines  that  the  plan  meets  the 
applicable  plan  solvency  requirement 
set  forth  in  §4231.^;  or 

(ii)  Otherwise  demonstrates  that 
benefits  under  the  plan  are  not 
reasonably  expected  to  be  subject  to 
suspension  under  section  4245  of 
ERISA. 

(4)  The  plan  sponsor  notifies  the 
PBGC  of  the  merger  or  transfer  in 
accordance  with  §4231.8. 

(b)  Compliance  determination.  If  a 
plan  sponsor  requests  a  determination 
that  a  merger  or  transfer  that  may 
otherwise  be  prohibited  by  section 
406(a)  or  (b)(2)  of  ERISA  satisfies  the 
requirements  of  section  4231  of  ERISA, 
the  plan  sponsor  must  submit  the 
information  described  in  §4231.9  in 
addition  to  the  information  required  by 
§  4231.8,  PBGC  may  request  additional 
information  if  necessary  to  determine 
whether  a  merger  or  transfer  complies 
with  the  requirements  of  section  4231 
and  this  part.  Plan  sponsors  are  not 
required  to  request  a  compliance 
determination.  Under  section  4231(c)  of 
ERISA,  if  the  PBGC  determines  that  the 
merger  or  transfer  complies  with  section 
4231  of  ERISA  and  this  part,  the  merger 
or  transfer  will  not  constitute  a  violation 
of  the  prohibited  transaction  provisions 
of  section  406(a)  and  (b)(2)  of  ERISA. 

(c)  Certified  change  in  bargaining 
representative.  Transfers  of  assets  and 
liabilities  pursuant  to  a  certified  change 
in  bargaining  representative  are 
governed  by  section  4235  of  ERISA. 
Plan  sponsors  involved  in  such  transfers 
are  not  required  to  comply  with  this 
part.  However,  under  section  4235(f)(1) 
of  ERISA,  the  plan  sponsors  of  the  plans 
involved  in  the  transfer  may  agree  to  a 
transfer  that  complies  with  sections 
4231  and  4234  of  ERISA.  Plan  sponsors 
that  elect  to  comply  with  sections  4231 
and  4234  must  comply  with  the  rules  in 
this  part. 


§423'  4     Preservation  o(  accrued  benefits 

Section  4231(b)(2)  of  ERISA  and 
§  4231.3(a)(1)  require  that  no 
participant's  or  beneficiary's  accrued 
benefit  may  be  lower  immediately  after 
the  effective  date  of  the  merger  or 
transfer  than  the  benefit  immediately 
before  the  merger  or  transfer.  A  plan 
that  assumes  an  obligation  to  pay 
benefits  for  a  group  of  participants 
satisfies  this  requirement  only  if  the 
plan  contains  a  provision  preserving  all 
accrued  benefits.  The  determination  of 
what  is  an  accrued  benefit  must  be 
made  in  accordance  with  section  411  of 
the  Code  and  the  regulations 
thereunder 

§423'  5     Valuation  requirement 

(a)  In  general.  For  a  plan  that  is  not 

a  significantly  affected  plan,  or  that  is  a 
significantly  affected  plan  only  because 
the  merger  or  transfer  involves  a  plan 
that  has  terminated  by  mass  withdrawal 
under  section  4041  A(a)(2)  of  ERISA,  the 
actuarial  valuation  requirement  under 
section  4231(b)(4)  of  ERISA  and 
§  4231.3(a)(2)  is  satisfied  if  an  actuarial 
valuation  has  been  performed  for  the 
plan  based  on  the  plan's  assets  and 
liabilities  as  of  a  date  not  more  than 
three  years  before  the  date  on  which  the 
notice  of  the  merger  or  transfer  is  filed. 

(b)  Significantly  affected  plans.  For  a 
significantly  affected  plan,  other  than  a 
plan  that  is  a  significantly  affected  pltm 
only  because  the  merger  or  transfer 
involves  a  plan  that  has  terminated  by 
mass  withdrawal  under  section 
4041A(a)(2)  of  ERISA,  the  actuarial 
valuation  requirement  under  section 
4231(b)(4)  of  ERISA  and  §  4231.3(a)(2)  is 
satisfied  only  if  an  actuarial  valuation 
has  been  performed  for  the  plan  based 
on  the  plan's  assets  and  liabilities  as  of 

a  date  not  earlier  than  the  first  day  of 
the  last  plan  year  ending  before  the 
proposed  effective  date  of  the 
transaction.  The  valuation  must 
separately  identify  assets,  contributions, 
and  liabilities  being  transferred  and 
must  be  based  on  the  actuarial 
assumptions  and  methods  that  are 
expected  to  be  used  for  the  plan  for  the 
first  plan  year  beginning  after  the 
tran.sfer. 

§42316     Plan  solvency  tests. 

(a)  In  general.  For  a  plan  that  is  not 
a  significantly  affected  plan,  the  plan 
solvency  requirement  of  section 
4231(b)(3)  of  ERISA  and  §4231.3(a)(3)(i) 
is  satisfied  if — 

(1)  The  expected  fair  market  value  of 
plan  assets  immediately  after  the  merger 
or  tremsfer  equals  or  exceeds  five  times 
the  benefit  payments  for  the  last  plan 
year  ending  before  the  proposed 
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effective  date  of  the  merger  or  transfer; 
or 

(2)  In  each  of  the  first  five  plan  years 
beginning  on  or  after  the  proposed 
effective  date  of  the  merger  or  transfer, 
expected  plan  assets  plus  expected 
contributions  and  investment  earnings 
equal  or  exceed  expected  expenses  and 
benefit  payments  for  the  plan  year. 

(b)  Significantly  affected  plans.  The 
plan  solvency  requirement  of  section 
4231(b)(3)  of'ERlSA  and  §4231.3(a)(3)(i) 
is  satisfied  for  a  significantly  affected 
plan  if  all  of  the  following  requirements 
are  met: 

(1)  Expected  contributions  equal  or 
exceed  the  estimated  amount  necessary 
to  satisfy  the  minimum  funding 
requirement  of  section  412(a)  of  the 
Code  (including  reorganization  funding, 
if  applicable)  for  the  five  plan  years 
beginning  on  or  after  the  proposed 
effective  date  of  the  transaction. 

(2)  The  expected  fair  market  value  of 
plan  assets  immediately  after  the 
transaction  equal  or  exceed  the  total 
amount  of  expected  benefit  payments 
for  the  first  five  plan  years  beginning  on 
or  after  the  proposed  effective  date  of 
the  transaction. 

(3)  Expected  contributions  for  the  first 
plan  year  beginning  on  or  after  the 
proposed  effective  date  of  the 
transaction  equal  or  exceed  expected 
benefit  payments  for  that  plan  year. 

(4)  Expected  contributions  for  the 
amortization  period  equal  or  exceed 
unfunded  accrued  benefits  plus 
expected  normal  costs.  The  actuary  may 
select  as  the  amortization  period 
either — 

(i)  The  first  25  plan  years  beginning 
on  or  after  the  proposed  effective  date 
of  the  transaction,  or 

(ii)  The  amortization  period  for  the 
resulting  base  when  the  combined 
charge  base  and  the  combined  credit 
base  are  offset  under  section  412(b)(4)  of 
the  Code. 

(c)  Rules  for  determinations.  In 
determining  whether  a  transaction 
satisfies  the  plan  solvency  requirements 
set  forth  in  this  section,  the  following 
rules  apply: 

(1)  Expected  contributions  after  a 
merger  or  transfer  must  be  determined 
by  assuming  that  contributions  for  each 
plan  year  will  equal  contributions  for 
the  last  full  plan  year  ending  before  the 
date  on  which  the  notice  of  merger  or 
transfer  is  filed  with  the  PBGC. 
Contributions  must  be  adjusted, 
however,  to  reflect — 

(i)  The  merger  or  transfer. 

(ii)  Any  change  in  the  rate  of 
employer  contributions  that  has  been 
negotiated  (whether  or  not  in  effect), 
and 


(iii)  Any  trend  of  changing 
contribution  base  units  over  the 
preceding  five  plan  years  or  other 
period  of  time  that  can  be  demonstrated 
to  be  more  appropriate. 

(2)  Expectea  normal  costs  must  be 
determined  under  the  funding  method 
and  assumptions  expected  to  be  used  by 
the  plan  actuary  for  purposes  of 
determining  the  minimum  funding 
requirement  under  section  412  of  the 
Code  (which  requires  that  such 
assumptions  be  reasonable  in  the 
aggregate).  If  the  plan  uses  an  aggregate 
funding  method,  normal  costs  must  be 
determined  under  the  entry  age  normal 
method. 

(3)  Expected  benefit  payments  must 
be  determined  by  assuming  that  current 
benefits  remain  in  effect  and  that  all 
scheduled  increases  in  benefits  occur. 

(4)  The  expected  fair  market  value  of 
plan  assets  immediately  after  the  merger 
or  transfer  must  be  based  on  the  most 
recent  data  available  immediately  before 
the  date  on  which  the  notice  is  filed. 

(5)  Expected  investment  earnings 
must  be  determined  using  the  same 
interest  assumption  to  be  used  for 
determining  the  minimum  funding 
requirement  under  section  412  of  the 
Code. 

(6)  Expected  expenses  must  be 
determined  using  expenses  in  the  last 
plan  year  ending  before  the  notice  is 
filed,  adjusted  to  reflect  any  anticipated 
changes. 

(7)  Expected  plan  assets  for  a  plan 
year  must  be  determined  by  adjusting 
the  most  current  data  on  fair  market 
value  of  plan  assets  to  reflect  expected 
contributions,  investment  earnings, 
benefit  payments  and  expenses  for  each 
plan  year  between  the  date  of  the  most 
current  data  and  the  beginning  of  the 
plan  year  for  which  expected  assets  are 
being  determined. 

§4231.7     De  minimis  mergers  and 
transfers. 

(a)  Special  plan  solvency  rule.  The 
determination  of  whether  a  de  minimis 
merger  or  transfer  satisfies  the  plan 
solvency  requirement  in  §  4231.6(a)  may 
be  made  without  regard  to  any  other  de 
minimis  mergers  or  transfers  that  have 
occurred  since  the  last  actuarial 
valuation. 

(b)  De  minimis  merger  defined.  A 
merger  is  de  minimis  if  the  present 
value  of  accrued  benefits  (whether  or 
not  vested)  of  one  plan  is  less  than  3 
percent  of  the  fair  meu-ket  value  of  the 
other  plan's  assets. 

(c)  De  minimis  transfer  defined.  A 
transfer  of  assets  or  liabilities  is  de 
minimis  if  — 

(1)  The  fair  market  value  of  the  assets 
transferred,  if  any,  is  less  than  3  percent 


of  the  fair  market  value  of  all  the  assets 
of  the  transferor  plan; 

(2)  The  present  value  of  the  accrued 
benefits  transferred  (whether  or  not 
vested)  is  less  than  3  percent  of  the  fair 
market  value  of  all  the  assets  of  the 
transferee  plan;  and 

(3)  The  transferee  plan  is  not  a  plan 
that  has  terminated  under  section 
4041  A(a)(2)  of  ERISA. 

(d)  Value  of  assets  and  benefits.  For 
purposes  of  paragraphs  (b)  and  (c)  of 
this  section,  the  value  of  plan  assets  and 
accrued  benefits  may  be  determined  as 
of  any  date  prior  to  the  proposed 
effective  date  of  the  transaction,  but  not 
earlier  than  the  date  of  the  most  recent 
actuarial  valuation. 

(e)  Aggregation  required.  In 
determining  whether  a  merger  or 
transfer  is  de  minimis,  the  assets  and 
accrued  benefits  transferred  in  previous 
de  minimis  mergers  and  transfers  within 
the  same  plan  year  must  be  aggregated 
as  described  in  paragraphs  (e)(1)  and 
(e)(2)  of  this  section.  For  the  purposes 
of  those  paragraphs,  the  value  of  plan 
assets  may  be  determined  as  of  the  date 
during  the  plan  year  on  which  the  total 
value  of  the  plan's  assets  is  the  highest. 

(1)  A  merger  is  not  de  minimis  if  the 
total  present  value  of  accrued  benefits 
merged  into  a  plan,  when  aggregated 
with  all  prior  de  minimis  mergers  of  and 
transfers  to  that  plan  effective  within 
the  same  plan  year,  equals  or  exceeds  3 
percent  of  the  value  of  the  plan's  assets. 

(2)  A  transfer  is  not  de  minimis  if, 
when  aggregated  with  all  previous  de 
minimis  mergers  and  transfers  effective 
within  the  same  plan  year — 

(i)  The  value  or  all  assets  transferred 
from  a  plan  equals  or  exceeds  3  percent 
of  the  value  of  the  plan's  assets;  or 

(ii)  The  present  value  of  all  accrued 
benefits  transferred  to  a  plan  equals  or 
exceeds  3  percent  of  the  plan's  assets. 

§  4231.8     Notice  ot  merger  o'  transter. 

(a)  When  to  file.  Except  as  provided  in 
paragraph  (f)  of  this  section,  a  notice  of 
a  proposed  merger  or  transfer  must  be 
filed  not  less  than  120  days  before  the 
effective  date  of  the  transaction.  For 
purposes  of  this  part,  the  effective  date 
of  a  merger  or  transfer  is  the  earlier  of — 

(1)  The  date  on  which  one  plan 
assumes  liability  for  benefits  accrued 
under  another  plan  involved  in  the 
transaction;  or 

(2)  The  date  on  which  one  plan 
transfers  assets  to  another  plan  involved 
in  the  transaction. 

(b)  Who  must  file.  The  plan  sponsors 
of  all  plans  involved  in  a  merger  or 
transfer,  or  the  duly  authorized 
representative(s)  acting  on  behalf  of  the 
plan  sponsors,  must  jointly  file  the 
notice  required  by  this  section. 
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(c)  Where  to  file.  The  notice  must  be 
delivered  to  Reports  Processing. 
Insurance  Operations  Department. 
Pension  BeneHt  Guaranty  Corporation. 
1200  K  Street  NW..  Washington.  DC 
20005-4026. 

(d)  Filing  date.  For  purposes  of 
paragraph  (a)  of  this  section,  the  notice 
is  not  considered  filed  until  all  of  the 
information  required  by  paragraph  (e)  of 
this  section  has  been  submitted. 
Information  filed  under  this  part  is 
considered  filed — 

(1)  On  the  date  of  the  United  States 
postmark  stamped  on  the  cover  in 
which  the  information  is  mailed,  if — 

(i)  The  postmark  was  made  by  the 
United  States  Postal  Service;  and 

(ii)  The  information  was  mailed 
postage  prepaid,  properly  addressed  to 
the  PBGC,  or 

(2)  On  the  date  it  is  received  by  the 
PBGC,  if  the  conditions  stated  in 
paragraph  (d)(1)  of  this  section  are  not 
met.  Information  received  on  a  weekend 
or  Federal  holiday  or  after  5:00  p.m.  on 
a  weekday  is  considered  filed  on  the 
next  regular  business  day. 

(e)  Information  required.  Each  notice 
must  contain  the  following  information: 

(1)  For  each  plan  involved  in  the 
merger  or  transfer — 

(i)  The  name  of  the  plan; 

(ii)  The  name,  address  and  telephone 
number  of  the  plan  sponsor  and  of  the 
plan  sponsor's  duly  authorized 
representative,  if  any;  and 

(iii)  The  plan  sponsor's  EIN  and  the 
plan's  PN  and,  if  different,  the  EIN  or 
PN  last  filed  with  the  PBGC.  If  no  EIN 
or  PN  has  been  assigned,  the  notice 
must  so  indicate. 

(2)  Whether  the  transaction  being 
reported  is  a  merger  or  transfer,  whether 
it  involves  any  plan  that  has  terminated 
under  section  4041A(a)(2)  of  ERISA, 
whether  any  significantly  affected  plan 
is  involved  in  the  transaction  (and.  if  so. 
identifying  each  such  plan),  and 
whether  it  is  a  de  minimis  transaction 
as  defined  in  §4231.7  (and.  if  so. 
including  an  enrolled  actuary's 
certification  to  that  effect). 

(3)  The  proposed  effective  date  of  the 
transaction. 

(4)  A  copy  of  each  plan  provision 
stating  that  no  participant's  or 
beneficiary's  accrued  benefit  will  be 
lower  immediately  after  the  effective 
date  of  the  merger  or  transfer  than  the 
benefit  immediately  before  that  date. 

(5)  For  each  plan  that  exists  after  the 
transaction,  one  of  the  following 
statements,  certified  by  an  enrolled 
actuary: 

(i)  A  statement  that  the  plan  satisfies 
the  applicable  plan  solvency  test  set 
forth  in  §  4231.6.  indicating  which  is  the 
applicable  test. 


(ii)  A  statement  of  the  basis  on  which 
the  actuary  has  determined  that  benefits 
under  the  plan  are  not  reasonably 
expected  to  be  subject  to  suspension 
under  section  4245  of  ERISA,  including 
the  supporting  data  or  calculations, 
assumptions  and  methods. 

(6)  For  each  plan  that  exists  before  a 
transaction  (unless  the  transaction  is  de 
minimis  and  does  not  involve  any  plan 
that  has  terminated  under  section 
4041  A(a)(2)  of  ERISA),  a  copy  of  the 
most  recent  actuarial  valuation  report 
that  satisfies  the  requirements  of 
§4231.5. 

(7)  For  each  significantly  affected  plan 
that  exists  after  the  transaction,  the 
following  information  used  in  making 
the  plan  solvency  determination  under 

§  4231.6(b): 

(i)  The  present  value  of  the  accrued 
benefits  and  fair  market  value  of  plan 
assets  under  the  valuation  required  by 
§  4231.5(b),  allocable  to  the  plan  after 
the  transaction. 

(ii)  The  fair  market  value  of  assets  in 
the  plan  after  the  transaction 
(determined  in  accordance  with 
§  4231.6(c)(4)). 

(iii)  The  expected  benefit  payments 
for  the  plan  in  the  first  plan  year 
beginning  on  or  after  the  proposed 
effective  date  of  the  transaction 
(determined  in  accordance  with 
§4231.6(c)(3)). 

(iv)  The  contribution  rates  in  effect  for 
the  plan  for  the  first  plan  year  beginning 
on  or  after  the  proposed  effective  date 
of  the  transaction. 

(v)  The  exf)ected  contributions  for  the 
plan  in  the  first  plan  year  beginning  on 
or  after  the  prop>osed  effective  date  of 
the  transaction  (determined  in 
accordance  with  §  4231.6(c)(1)). 

(f)  Waiver  of  notice.  The  PBGC  may 
waive  the  notice  requirements  of  this 
section  and  section  4231(b)(1)  of  ERISA 
if— 

(1)  A  plan  sponsor  demonstrates  to 
the  satisfaction  of  the  PBGC  that  failure 
to  complete  the  merger  or  transfer  in 
less  than  120  days  aher  filing  the  notice 
will  cause  harm  to  participants  or 
beneficiaries  of  the  plans  involved  in 
the  transaction: 

(2)  The  PBGC  determines  that  the 
transaction  complies  with  the 
requirements  of  section  4231  of  ERISA; 
or 

(3)  The  PBGC  completes  its  review  of 
the  transaction 

§4231.9     WMQuesl  tof  compliance 
d«  term*  nation. 

(a)  General.  The  plan  sponsor(s)  of 
one  or  more  plans  involved  in  a  merger 
or  transfer,  or  the  duly  authorized 
representative(s)  acting  on  behalf  of  the 
plan  sponsor(s),  may  file  a  request  for  a 


determination  that  the  tnuisaction 
complies  with  the  requirements  of 
section  4231  of  ERISA.  The  request 
must  contain  the  information  described 
in  paragraph  (b)  or  (c)  of  this  section,  as 
applicable. 

(1)  The  place  of  filing.  The  request 
must  be  delivered  to  the  address  set 
forth  in  §  4231.8(c). 

(2)  Single  request  permitted  for  all  de 
minimis  transactions.  Because  the  plan 
solvency  test  for  de  minimis  mergers 
and  transfers  is  based  on  the  most  recent 
valuation  (without  adjustment  for 
intervening  de  minimis  transactions),  a 
plan  sponsor  may  submit  a  single 
request  for  a  compliance  determination 
covering  all  de  minimis  mergers  or 
transfers  that  occur  between  one  plan 
valuation  and  the  next.  However,  the 
plan  sponsor  must  still  notify  PBGC  of 
each  de  minimis  merger  or  transfer 
separately,  in  accordance  with  §4231.8. 
The  single  request  for  a  compliance 
determination  may  be  filed  concurrently 
with  any  one  of  the  notices  of  a  de 
minimis  merger  or  transfer. 

(b)  Contents  of  request.  (1)  General.  A 
request  for  a  compliance  determination 
concerning  a  merger  or  transfer  that  is 
not  de  minimis  must  contain — 

(i)  A  copy  of  the  merger  or  transfer 
agreement; 

(ii)  A  summary  of  the  required 
calculations,  including  a  complete 
description  of  assumptions  and 
methods,  on  which  the  enrolled  actuary 
based  each  certification  that  a  plan 
involved  in  the  merger  or  transfer 
satisfied  a  plan  solvency  test  described 
in  §4231.6;  and 

(iii)  For  each  significantly  affected 
plan,  other  than  a  plan  that  is  a 
significantly  afTected  plan  only  because 
the  merger  or  transfer  involves  a  plan 
that  has  terminated  by  mass  withdrawal 
under  section  4041  A(a)(2)  of  ERISA, 
copies  of  all  actuarial  valuations 
performed  within  the  5  years  preceding 
the  date  of  filing  the  notice  required 
under  §4231.8. 

(2)  De  minimis  merger  or  transfer.  A 
request  for  a  compliance  determination 
concerning  a  de  minimis  merger  or 
transfer  must  contain  one  of  the 
following  statements  for  each  plan  that 
exists  after  the  transaction,  certified  by 
an  enrolled  actuary; 

(i)  A  statement  that  the  plan  satisfies 
one  of  the  plan  solvency  tests  set  forth 
in  §  4231.6(a),  indicating  which  test  is 
satisfied. 

(ii)  A  statement  of  the  basis  on  which 
the  actuary  has  determined  that  benefits 
under  the  plan  are  not  reasonably 
expected  to  be  subject  to  suspension 
under  section  4245  of  ERISA,  including 
supporting  data  or  calculations, 
assumptions  and  methods. 
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§4231.10     Actuarial  calculations  and 
assumptions. 

[3,  Mobt  recent  valuation.  All 
calculations  required  by  this  part  must 
be  based  on  the  most  recent  actuarial 
valuation  as  of  the  date  of  filing  the 
notice,  updated  to  show  any  material 
changes. 

(b)  Assumptions.  All  calculations 
required  by  this  part  must  be  based  on 
methods  and  assumptions  that  are 
reasonable  in  the  aggregate,  based  on 
generally  accepted  actuarial  principles. 

(c)  Updated  calculations.  If  the  actual 
effective  date  of  the  merger  or  transfer 
is  more  than  one  year  after  the  date  the 
notice  is  filed  with  the  PBGC,  PBGC 
may  require  the  plans  involved  to 
provide  updated  calculations  and 
representations  based  on  the  actual 
effective  date  of  the  transaction. 

Issued  in  Washington,  D.C.,  this  28th  day 
of  April  1998. 
Alexis  M.  Herman, 

Chairman.  Board  of  Directors.  Pension  Benefit 
Guaranty  Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
authorizing  its  Chairman  to  issue  this  final 
rule. 

Jama  J.  Keightley, 

Secretary,  Board  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 
[PR  Doc.  98-11784  Filed  5-1-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
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[USCG-1 998-3  772] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 


issued. 


SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 


temporarily  effective  between  January  1, 
1998  and  March  31.  1998,  which  were 
not  published  in  the  Federal  Register. 
This  quarterly  notice  lists  temporary 
local  regulations,  security  zones,  and 
safety  zones,  which  were  of  limited 
duration  and  for  which  timely 
publication  in  the  Federal  Register  may 
not  have  been  possible 
DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  January  1, 
1998  and  March  31,  1998,  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 
ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice.  Documents  indicated  in  this 
preamble  will  be  available  for 
inspection  or  copying  at  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  Room  PL— 401,  400 
Seventh  Street  SW.,  Washington,  DC 
20593-0001  between  10  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays.  You  may 
electronically  access  the  public  docket 
for  this  notice  on  the  Internet  at  http:/ 
/dms.dot.gov,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONfTACT:  For 
iiifuruiation  concerning  the  quarterly 
list  contact  Lieutenant  Christopher  S. 
Keane,  Office  of  Regulations  and 
Administrative  Law,  USCG,  at  (202) 
267-6233  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday.  For 
information  concerning  the  Docket 
Management  Facility  contact  PauUette 
Twine,  Chief.  Documentary  Services 
Division.  U.S.  Department  of 
Transporta'ini-:    'zrC'  RRR-9329. 
SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore,  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
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a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  However, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 
Because  mariners  are  notified  by  Coast 
Guard  officials  on-scene  prior  to  an 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  bv  law,  must  publish  in 
the  Feder.il  Reuister  notice  of 
substantial  ruies  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  beoause  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  The  safety  zones,  special 
local  regulations  and  security  zones 
listed  in  this  notice  have  been  exempted 
from  review  under  Executive  Order 
12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
January  1, 1998  and  March  31, 1998. 
unless  otherwise  indicated. 

Nfichael  L.  Emge, 

Commander,  U.S.  Coast  Guard,  Executive 
Secretary,  Marine  Safety  Council. 


District  docket 

Location 

Type 

Eflective 
date 

01-98-001 

EAST  RIVER   NEW  YORK  

SECURITY  ZONE  

1/8«8 

01-98-003  

01-9&-OI34  

EAST  RIVER.  NEW  YORK  

PORTLANDME 

BATH    ME                    ~ 

SECURITY  ZONE  

1/15/98 

SAFETY  ZONE  

1/28/98 

SAFE  I Y  ZONE  

SAFETY  ZONE  „ 

SAFETY  ZONE  — 

SAFE  I Y  ZONE  

1/24«8 

01-98-C'lO  

PORTLAND   ME 

PORTLAND   ME                                

2/18/98 

ni_Qg_oii 

3/16/98 

Oi_qa_oi9 

KENNEBEC  RIVER,  BATH,  ME   

BOSTON    MA                                              

3/28/98 

ni-qA-ft99 

SECURITY  ZONE  

3/13/98 

05-98-003  

05-98-005  

JAMES  RiVER,  NEWPORT  NEWS,  VA  „ 

ALBERMARLE  SOUND,  HARVEY  POINT,  AND  VICINITY  

SAFETY  ZONE  

1/12/98 

SECURITY  ZONE  

1/30/98 
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District  docket 


Location 


Type 


Effective 
dote 


05-98-007 

05-98-019 

05-98-022 

05-98-023 

07-98-012 

09-98-001 

09-98-02  . 

13-98-003 


OUTER  BANKS.  DUCK.  NC.  AND  VICINITY  .. 
HAMPTON  ROADS.  WILLOUGHBY  BAY.  VA 

PORT  NORFOLK  REACH.  NORFOLK.  VA 

ELIZABETH  RIVER.  NORFOLK.  VA  ....„ 

BAHIA  DE  MAYAGUEZ.  PUERTO  RICO  

CALUMET  RIVER   

TOUSSAINT  RIVER  CHANNEL.  OHKD  

COLUMBIA  RIVER,  RICHLAND.  WA  


SECURITY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SPECIAL  LOCAL  

SAFETY  ZONE  

SAFETY  ZONE  

SECURITY/SAFETY  ZONE 


2/1/98 
3/11/98 
3/20/98 
3/22/98 
3*^2/98 

3/9/98 
3/20/98 

2/4/98 


COTP  Docket 


Location 


Type 


Effective 
date 


CORPUS  CHRISTI  98-001 
HOUSTON-GALVESTON 

98-001 
HOUSTOf^-GALVESTON 

98-002 
HOUSTON-GALVESTON 

98-003 
HOUSTON-GALVESTON 

98-004 
HOUSTON-GALVESTON 

MSU  98-102 
HOUSTON-GALVESTON 

MSU  98-103 

LOUISVILLE  98-001    

NEW  ORLEANS  98-001 
NEW  ORLEANS  98-002 

PORT  ARTHUR  98-007  

PORT  ARTHUR  98-005 

SAN  DIEGO  98-002  

SAN  DIEGO  98-004  

SAN  DIEGO  98-008  

SAN  FRANCISCO  BAY  98- 

001. 
SAN  FRANCISCO  BAY  98- 

002 
SAN  FRANCISCO  BAY  98- 

003 
SAN  FRANCISCO  BAY  98- 

004 
SAN  FRANCISCO  BAY  98- 

006 
SAN  FRANCISCO  BAY  98- 

007 

SAN  JUAN  98-008  

SAN  JUAN  98-011   

TAMPA  98-022 

TAMPA  98-023 


MATAGORDA  BAY.  INTRACOASTAL  WATERWAY 
HOUSTON  SHIP  CHANNEL.  HOUSTON.  TX  -. 


UPPER  TRINITY  BAY,  HOUSTON.  TX  

HOUSTON  SHIP  CHANNEL.  HCXJSTON.  TX  

HOUSTON  SHIP  CHANNEL.  HOUSTON.  TX  

BUOY.  TX _ ™ 

GALVESTON  SHIP  CHANNEL.  G/U.VESTON.  TX 


OHIO  RIVER,  MAYSVILLE.  KY  

LWR  MISSISSIPPI  RIVER.  M   94  TO  M   96 
LWR  MISSISSIPPI  RIVER,  M.  94  TO  M.  96 

USNS  BELLATRIX  „ 

NECHES  RIVER  CLOSURE  

SAN  DIEGO.  CA   

OCEANSIDE  HARBOR,  OCEANSIDE,  CA  .. 

SAN  DIEGO.  CA  

SACRAMENTO-SAN  JOAQUIN  DELTA.  CA 


SAN  FRANCISCO  BAY.  SAN  FRANCISCO.  CA 

SACRAMENTO-SAN  JOAQUIN  DELTA,  CA 

SACRAMENTO-SAN  JOAQUIN  DELTA.  CA 

SACRAMENTO-SAN  JOAQUIN  DELTA.  CA 

HUMBOLDT  BAY.  CA  


SAN  JUAN.  PUERTO  RICO 
SAN  JUAN.  PUERTO  RICO 

TAMPA.  FL 

TAMPA.  FL  


SAFETY  ZONE 
SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 

SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 
SAFETY  ZONE 


2A2/98 
1/10^98 

1/18/98 

1/22/98 

2/19/98 

2/8/98 

2/20/96 

1/4/96 
2/23/96 

3/11/98 
3/21/98 
1/16/98 
1/17/98 
2/4/98 
3/30^ 
2/14/98 

3/14/98 

2/19/98 

2/201^ 

2/24/98 

3/15i^ 

2/14/98 
2/19/98 

V?4/98 

V?t.98 


(PR  Doc  98-11773  Filed  S-1-98;  8:45  ami 
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ACTION:  Final  rule. 


DEPAH  ;mlnT  of  transportation 

Coast  Guard 

33  CFR  Part  117 

(CGDO&-98-030] 

RIN2115-AE47 

Drawbridg*'     :  >  -  itlon  Regulations; 
Atlantic  Intracoastal  Waterway, 
Mobucken,  NC 

agency:  Coast  Guaixl.  DOT. 


s.  MMAif :  The  Coast  Guard  is  removing 
the  regulations  that  govern  the  operation 
of  the  S.R.  304  bridge  across  the  Atlantic 
Intracoastal  Waterway,  mile  157.2. 
Hobucken,  North  Carolina,  because  the 
swing  bridge  has  been  removed. 

DATES:  This  rule  becomes  effective  on 
June  3.  1998 

F0«  FUirrHER  INfORMAIiON  CONTACT: 
Ann  B.  Deaton.  Bridge  Administration. 
Fifth  Coast  Guard  District,  at  (757)  398- 
6222. 

SUPPLEMENTARY  INf  :»MA-'uh.  In 
accordance  with  5  U.S.C  553.  a  notice 
of  proposed  rulemaking  (NPRM)  was 


not  published  for  this  regulation.  Good 
cause  exists  for  not  publishing  i  VPRM 
because  prior  removal  of  the  br  age 
renders  a  notice  and  comment  period 
unnecessary. 

Ra(  liKniund  and  Piirpo«»*> 

Ihu  swing  bridge  across  the  Atlantic 
Intracoastal  Waterway,  mile  157.2,  at 
Hobucken,  North  Carolina,  was  replaced 
by  a  high  level  fixed  bridge.  The 
existing  swing  bridge  has  been  removed, 
thereby  eliminating  the  need  for  33  CFR 
117.821(a)(2).  This  action  has  no 
economic  consequences.  It  merely 
removes  regulations  for  a  swing  bridge 
that  no  longer  exists. 
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This  action  necessitates  redesignating 
the  regulations  listed  in  33  CFR 
117.821(a)  (3).  (4).  (5).  and  (6)  for  the 
drawbridges  at  Surf  City,  Figure  Eight, 
Wrightsviile  Beach,  and  Sunset  Beach 
along  the  Atlantic  Intracoastal 
Waterv^'ay  within  North  Carolina. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (EKDT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
final  rule  to  be  non-existent,  therefore, 
a  full  Regulator.  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small  * 
entities.  Small  entities  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualif\- 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

This  final  rule  does  not  affect  vessel 
navigation  on  this  waterway  since  it 
merely  removes  regulations  for  a  bridge 
which  no  longer  exists.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b),  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collet  tion  of  Intomiation 

This  final  rule  contains  no  collection 
of  information  requirement  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section 
2.B.2.b.  and  item  (32)(e)  of  Figure  2-1  of 
Commandant  Instruction  M16475.1C 


dated  November  14,  1997,  this  final  rule 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  3^  fTR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  117  of 
Title  33,  Code  of  Federal  Regulations  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l{g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  In  §  117.821,  paragraph  (a)(2)  is 
removed  and  paragraphs  (a)  (3),  (4).  (5), 
and  (6)  are  redesignated  as  paragraphs 
(a)  (2),  (3),  (4),  and  (5).  respectively. 

Dated:  April  23.  1998. 
I   Carmichael, 

i^uptam,  U.S.  Coast  Guard,  Acting 
Commander,  Fifth  Coast  Guard  District. 
[FR  Doc.  98-11774  Filed  5-1-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  ol 
Engineers 

33  CFR  Pan  207 

Navigation  Regulations 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Final  rule. 

Summary:  The  Corps  is  amending  the 
navigation  regulations  for  the  Red  River 
Waterway,  Louisiana  and  the  Yazoo 
Diversion  Canal  at  Vicksburg, 
Mississippi.  The  Red  River  Waterway 
navigation  regulation  is  amended  to 
prescribe  the  maximum  length,  width, 
and  draft  of  vessel  tows  that  are  allowed 
to  enter  the  lock  chamber  for  each 
lockage.  The  Yazoo  Diversion  Canal 
navigation  regulation  is  amended  to 
establish  procedures  and  location  for 
mooring  of  vessels  along  the  west  bank. 
The  maximum  length  of  allowable 
vessel  tow  that  may  enter  the  lock 
chamber  for  each  lockage  on  the  Red 
River  Waterway,  is  increased  from  685 
feet  to  705  feet.  The  maximum 
allowable  width  and  draft  of  tow 
remains  the  same  at  80  feet  and  9  feet, 
respectively.  Increasing  the  usable  tow 


length  to  705  feet  will  increase  the 
efficiency  of  lock  operations  by 
reducing  the  number  of  tow  breakups 
during  a  locking  operation.  The 
navigation  regulation  for  the  Yazoo 
Diversion  Canal  will  clarify  vessel 
mooring  locations  along  the  canal  west 
bank  for  various  river  stages  and 
provide  that  fairways  will  be  established 
by  the  Vicksburg  District  Engineer. 
Establishing  fairways  and  specifying 
locations  along  the  west  bank  where 
vessels  may  moor  during  various  river 
stages  will  control  indiscriminate  vessel 
moorings  and  improve  navigation 
safety. 

DATES:  The  final  rule  is  effective  June  3, 

lOQfl 

ADDRESSES;  HQUSACE,  ATTN:  CECW- 
OD,  Washington,  D.C.  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jim  Hilton,  Dredging  and  Navigation 
Branch  (CECW-OD)  at  (202)  761-8830 
or  Mr.  Jim  Jeffords.  Vicksburg  District, 
Operations  Division  at  (6011  631-5274. 
supplEmen-ac.  NFCRMi'  c-N  The  notice 
of  proposed  rulemaking  was  published 
on  Wednesday,  March  5,  1997,  Vol.  62, 
No.  43,  pages  9996-9997. 

Pursuant  to  its  authorities  in  Section 
7  of  the  Rivers  and  Harbors  Act  of  1917 
(40  Stat.  266;  33  U.S.C.  1).  the  Corps  is 
amending  the  regulations  in  33  CFR  Part 
207.  The  Commanding  Officer,  Lower 
Mississippi  Valley  Division,  Vicksburg. 
Mississippi  has  requested  an 
amendment  to  the  regulations  in  33  CFR 
207.249(b)(5)(iv)  and  33  CFR  207.260  (c) 
and  (g).  The  685  feet  maximum  tow 
length  currently  allowed  in  the  Red 
River  Waterway  lock  chamber  is  based 
on  the  design  vessel  tow  length. 
Increasing  the  tow  length  that  may 
safely  enter  the  lock  chamber  for  each 
lockage  to  705  feet,  will  not  affect  the 
safety  of  either  the  lock  structure  or  the 
tow  in  the  chamber  during  a  filling  or 
emptying  operation,  if  the  tow  is 
properly  secured  and  positioned. 

Discussion  of  Public  Comments  and 

Changes 

Section  207.249(b)(5Miv).  Two 
comments  were  received  to  the  March  5. 
1997.  Federal  Register  notice  to 
increase  the  tow  length.  These 
individuals  supported  the  proposed 
increase  in  vessel  tow  length  from  685 
feet  to  705  feet  for  vessels  attempting  to 
pass  through  the  lock  during  normal 
pool  stages  in  a  single  passage. 

Section  207.260  (c)  and  Ig).  Five 
comments  were  received  to  the 
proposed  amendment  to  regulate 
mooring  along  the  east  and  west  banks 
of  the  Yazoo  Diversion  Canal  based  on 
water  level  stages  at  the  Vicksburg  gage. 


2-4  iJJi 
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mooring  a.  -       i  close 

proximity  to  the  confluence  of  the 
Yazoo  Diversion  Canal  and  the 
Mississippi  River.  However,  there  was 
no  consensus  on  what  distance  from  the 
confluence  vessels  could  be  safely 
moored  along  the  banks  of  the  canal. 
Several  individuals  requested  that  the 
proposed  mooring  location  on  the  west 
bank  be  modi  Tied,  since  restricting 
mooring  would  cause  economic 
hardship  to  adjacent  property  owners.  A 
meeting  with  the  five  affected  parlies 
resulted  in  a  resolution  satisfactory  to 
all.  All  agreed  that  no  vessel  or  raf^  shall 
be  moored  along  the  east  bank  of  the 
Yazoo  Diversion  Canal  at  any  stage  for 
approximately  750  feet  from  the  mouth 
of  the  canal  where  it  enters  into  the 
Mississippi  River.  Mooring  along  the 
west  bank  would  be  regulated  as 
follows:  At  stages  below  20  feet  on  the 
Vicksburg  Gage,  no  vessel  or  raft  shall 
be  moored  along  the  west  bank  of  the 
canal  between  points  Latitude 
32'21'16  ".  Longitude  QO'SSOS"  and 
Latitude  32''20'55",  Longitude 
90*53'18",  which  is  approximately  1200 
feet  above  and  1200  feet  below  the 
public  boat  launch  (foot  of  Clay  Street) 
at  Vicksburg  City  Front.  No  vessel  or  raft 
shall  be  moored  along  the  west  bank  of 
the  canal  at  any  stage  from  the  mouth 
of  the  Yazoo  Diversion  Canal  where  it 
enters  into  the  Mississippi  River  to 
Latitude  32°20'21".  Longitude 
90''53'44",  which  is  approximately  1200 
feet  from  the  mouth. 

Procedural  Requirements 

A.  Executive  Order  12866 

This  final  rule  is  not  a  significant 
regulatory  action  under  E.O.  12866.  The 
economic  impact  of  this  rule  is  so 
minimal  that  further  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  change  benefits  the 
commercial  towing  industry. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

These  final  rules  were  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354),  which  requires  the  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regulation  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e..  small  businesses  and  small 
Goverrunents).  The  economic  impact  of 
the  change  to  the  tow  length  on  the  Red 
River  Waterway  and  mooring  locations 
on  the  Yazoo  Diversion  Canal,  will  have 
a  positive  affect  on  the  towing  industry 
and  the  general  public,  with  no 
anticipated  navigational  safety  or 
interference  with  existing  waterway 


tranic  ana  an  orum^iy  certifies  that  this 
final  rule  has  no  significant  economic 
impact  on  small  entities. 

C.  Review  Under  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  this  action.  We 
concluded,  based  on  the  Red  River 
Waterway  increase  in  tow  length  and 
Yazoo  Diversion  Canal  mooring 
locations,  that  there  is  no  significant 
impact  to  the  human  environment,  and 
preparation  of  an  environmental  impact 
statement  is  not  required.  The 
environmental  assessment  was  available 
for  review  during  the  public  comment 
period  at  the  Corps  Vicksburg  District 
Office,  Vicksburg.  Mississippi. 

D  Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq). 

E.  Federalism 

The  Corps  has  analyzed  this  final  rule 
under  principles  and  criteria  in  E.O. 
12612  and  determined  that  this  final 
rule  has  no  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

F.  Unfunded  Mandates  Act 

This  final  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 
202  or  205  of  the  Unfunded  Mandates 
Act.  We  also  found,  under  Section  203 
of  the  Act,  that  small  Governments  are 
not  significantly  and  uniquely  affected 
by  this  rulemaking. 

List  of  Subjects  in  33  CFR  Part  207 

Navigation  (water).  Transportation, 
and  Lockages. 

For  the  reasons  set  out  in  the 
preamble.  33  CFR  Part  207  is  amended, 
as  follows: 

PART  207— NAVIGATION 
REGULATIONS 

1.  Authority  citation  for  Part  207 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  I). 

2.  Section  207.249  is  amended  by 
revising  paragraphs  (b)(5)(iv)  to  read  as 
follows: 

5  207.249     OuachiUs  a-^d  Bacn  «  we^s   ArK. 
and  La.  Mile  0.0  to  Mile  338  0  Csmden,  ArK  ) 
above  tt>e  moutti  of  tt>e  BiacK  Rye'    tne  Red 
River,  La.,  Mite  0.7  (Junction  ol  Red 
Atchafalaya  and  Old  Rivers)  to  Mile  228  0 
(Shreveport,  1^.):  use.  administration,  and 
navigation. 


(b)'   '   • 

(5)*   •  • 

(iv)  The  maximum  dimensions  on  the 
Red  River  Waterway  of  a  vessel  tow 
attempting  to  pass  through  the  lock 
during  normal  pool  stages  in  a  single 
passage  are  80  feet  wide.  705  feet  long, 
and  9  feet  draft.  Tows  requiring 
breaking  into  two  or  more  sections  to 
pass  through  the  lock  may  transit  the 
lock  at  such  time  as  the  lockmaster/lock 
operator  determines  that  they  will 
neither  unduly  delay  the  transit  of  craft 
of  lesser  dimensions,  nor  endanger  the 
lock  structure  and  appurtenances 
because  of  wind,  current,  or  other 
adverse  conditions.  These  craft  are  also 
subject  to  such  special  handling 
requirements  as  the  lockmaster/lock 
operator  finds  necessary  at  the  time  of 
transit. 
*         •         •        <*         * 

3.  Section  207.260  is  amended  by 
revising  paragraphs  (c)  and  (g)  to  read  as 
follows: 

§  ?07  260     Yazoo  Dtversloo  Canal, 
vicksburg.  Miss  .  from  Its  mouth  to  tr>« 
entrarvce  of  the  upper  Viciisburg  Hart>or 
Extension 

-  •  •  * 

(c)  Mooring.  At  stages  below  20  feet 
on  the  Vicksburg  Gage,  no  vessel  or  raft 
shall  be  moored  along  the  west  bank  of 
the  canal  between  points  Latitude 
32''21'16  '.  Longitude  90'53'05"  and 
Latitude  32''20'55",  Longitude 
90°53'18".  which  is  approximately  1200 
feet  above  and  1200  feet  below  the 
public  boat  launch  (foot  of  Clay  Street) 
at  Vicksburg  City  Front.  No  vessel  or  raft 
shall  be  moored  along  the  west  bank  of 
the  canal  at  any  stage  from  the  mouth 
of  the  Yazoo  Diversion  Canal  where  it 
enters  into  the  Mississippi  River  to 
Latitude  32''20'21",  Longitude 
90°53'44",  which  is  approximately  1200 
feet  from  the  mouth  of  the  canal.  No 
vessel  or  raft  shall  be  moored  along  the 
east  bank  of  the  canal  at  any  stage  from 
the  mouth  of  the  Yazoo  Diversion  Canal 
where  it  enters  into  the  Mississippi 
River  to  Latitude  32"'20'12",  Longitude 
90''53'41".  which  is  approximately  750 
feet  from  the  mouth  of  the  canal.  When 
tied  up.  boats,  barges,  or  rafts  shall  be 
moored  by  bow  and  stem  lines  parallel 
to  the  bank  and  as  close  in  as 
practicable.  Lines  shall  be  secured  at 
sufficiently  close  intervals  to  insure  the 
vessel  or  raft  will  not  be  drawn  away 
from  the  bank  by  winds,  current,  or 
other  passing  vessels.  No  vessel  or  raft 
shall  be  moored  along  the  banks  of  the 
canal  for  a  period  longer  than  five  (5) 
calendar  days  without  written 
permission  from  the  District  Engineer, 
Corps  of  Engineers,  Vicksburg  District 
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Office.  4155  E.  Clay  St..  Vicksburg,    . 
Mississippi  39180-3435. 

***** 

(g)  Fairway.  A  clear  channel  not  less 
than  175  feet  wide  as  established  by  the 
District  Engineer  shall  be  left  open  at  all 
times  to  permit  free  and  unobstructed 
navigation  by  all  types  of  vessels. 

Dated:  March  25, 1998. 

Approved: 

Robert  W.  Burkhardt. 

Colonel,  Corps  of  Engineers.  Executive 
Director  of  Civil  Works. 

[PR  Doc  98-11689  Filed  5-1-98;  8:45  am] 

BILLING  CODE   3710-«2-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  85 

[AMS-4=RL-6007-3] 
RIN  206O-AE19 

IM  Program  Requirement — On-Board 
Diagnostic  Checiis;  Amendment  to  the 
Final  Rule 

agency:  Environmental  Protection 

.Agency. 

action:  Final  rule. 

SUMMARY:  Today's  action  revises  the 
federal  vehicle  inspection  and 
maintenance  (1/M)  rules  relating  to  the 
implementation  deadline  by  which 
states  are  required  to  begin  On-Board 
Diagnostic  Checks  (OBD)  as  a  routine 
part  of  basic  and  enhanced  I/M 
programs.  This  rule  change  delays  to 
January  1 ,  2001 ,  the  required 
implementation  date  for  OBD  in  basic 
and  enhanced  1/M  program  areas  in  the 
Ozone  Transport  Region  (OTR)  and  in 
all  other  areas.  During  this  time 
extension  the  Agency  will  generate, 
collect  and  analyze  the  data  necessary  to 
accord  OBD  checks  the  appropriate 
level  of  emission  reduction  credits. 
Additionally,  certain  clarifying 
amendments  are  being  made  to  this  rule 
to  allow  for  updates  to  the  Code  of 
Federal  Regulations  which  are  cross- 
referenced  in  the  OBD  rule. 
DATES:  This  rule  change  is  effective  May 
4, 1998 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  the  Public 
Docket  No.  A-94-21.  The  docket  is 
located  at  the  Air  Docket,  Room  M-1500 
(6102).  Waterside  Mall  SW,  Washington, 
DC  20460.  The  docket  may  be  inspected 
between  8:30  a.m.  and  12  noon  and 
between  1:30  p.m.  until  5:30  p.m.  on 
weekdays.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 


FOR  FURTHER  INFORMATION  CONTACT: 
Buddy  Polovick  ()::.(  t^   -  Mobile 
Sources.  National  Vehicle  and  Fuel 
Emissions  Laboratory.  2565  Plymouth 
Road,  Ann  Arbor,  Michigan,  48105. 

SUPPLEMENTARY  INFORMATION:  The 

preamble,  regulatory  language  and  a 
regulatory  announcement  are  available 
electronically  from  the  EPA  internet 
Web  site.  This  service  is  free  of  charge, 
except  for  any  cost  one  may  already 
incur  for  internet  connectivity.  An 
electronic  versicm  is  made  available  on 
the  day  of  publication  on  the  primary 
Web  site  listed  below.  The  EPA  Office 
of  Mobile  Sources  also  publishes  these 
notices  on  the  secondary  Web  site  listed 
below. 

http://w'ww. epa.gov/EPA- AIR/ 

(either  select  desired  date  or  use  Search 

feature) 
http://www.epa  gov.  OMSWWW/ 
(look  in  What's  New  or  under  the 
specific  rulemaking  topic) 
Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  minor  changes  in  format, 
pagination,  etc  may  occur  The  version 
published  in  the  Federal  Register  is  the 
official  version  of  this  document. 

Regulated  Entities 

Lntities  potentially  regulated  by  the 
minor  amendment  to  the  I/M  rule  are 
those  which  adopt,  approve,  fund  or 
implement  I/M  programs.  Regulated 
categories  and  entities  include: 


I.  Summary  of  Rule 


Category 

Examples  of  regu- 
lated entities 

Local  govemmenf  

State  government 

Federal  government  .. 

Local  air  quality  agen- 
cies. 

State  air  quality  agen- 
cies responsibie  for 
I/M  programs. 

DOT. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  of  which  EPA  is 
now  aware  that  could  potentially  be 
regulated  by  this  I/M  amendment.  Other 
types  of  entities  not  listed  in  the  table 
could  also  be  regulated.  To  determine 
whether  your  organization  is  regulated 
by  this  action,  you  should  carefully 
examine  the  applicability  criteria  of  40 
CFR  51.350  of  the  I/M  rule.  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  Section. 


Under  the  Clean  Air  Act  as  amended 
in  1990  (the  Act),  42  U.S.C.  7401  et  seq.. 
the  U.S.  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  on  November  5.  1992,  (40  CFR 
part  51.  subpart  S)  rules  relating  to 
motor  vehicle  inspection  and 
maintenance  (I/M)  programs  (hereafter 
referred  to  as  the  I/M  rule;  see  57  FR 
52950).  Subsequent  to  that  rule,  the  EPA 
published  in  the  Federal  Register  on 
August  6,  1996,  (40  CFR  parts  51  and 
85)  rules  relating  to  the  implementation 
of  On-Board  Diagnostic  (OBD)  checks  as 
a  routine  part  of  I/M  programs  (hereafter 
referred  to  as  the  I/MOBD  rule;  see  61 
FR  40940).  EPA  published  a  proposed 
rulemaking  proposing  changes  to  those 
rules  in  the  Federal  Register  on 
December  22,  1997  (62  FR  66841).  For 
a  full  description  of  all  relevant 
background  information  please  see  that 
notice.  EPA  today  takes  final  action  to 
amend  those  OBD  rules  to  delay  to 
January  1.  2001,  the  deadline  by  which 
OBD  checks  must  be  implemented  in 
I/M  programs. 

Today,  EPA  amends  40  CFR  51.373  to 
delay  the  implementation  deadline  for 
OBD  checks  in  all  I/M  areas,  including 
OTR  low  enhanced  areas.  Additionally, 
certain  clarifying  amendments  have 
been  made  to  allow  for  ujxiates  to  Part 
86  of  the  Code  of  Federal  Regulations 
which  are  cross-referenced  in  the  OBD 
rule.  The  requirement  shall  remain  that 
states  revise  their  I/M  SIPs  by  August  6. 
1998,  to  include  the  requirement  to 
implement  OBD  checks  by  the  January 
1,  2001  deadline.  For  further 
information  on  this  issue  please  see  the 
Public  Participation  section  of  this  rule. 

Additionally,  EPA  amends  here  today 
two  sections  of  the  I/M  OBD  rule  which 
were  not  proposed  to  be  amended  in  the 
notice  of  proposed  rulemaking  for  this 
rule.  Those  sections,  40  CFR 
51.357(b)(4)  and  85.2222(c),  were 
inadvertently  not  identified  as  sections 
which  also  had  dates  that  needed  to  be 
realigned  with  the  new  testing  deadUne 
of  January  2001.  Those  sections 
indicated  that  by  January  1,  2000,  an 
incomplete  readiness  evaluation  of  the 
automobiles  OBD  system  or  a  failure  of 
the  OBD  diagnostic  check  were  required 
to  result  in  failure  of  the  I/M  test.  Both 
of  these  sections  should  be  amended  to 
require  failure  under  these 
circumstances  by  January  1,  2001,  to  be 
consistent  with  the  change  of  the  start 
of  OBD  testing.  EPA  regards  this  late 
addition  to  the  rules  to  be  amended  as 
noncontroversial  because  such  a 
timeline  was  imphed  by  moving  the 
start  dates  for  those  tests  to  January  1, 
2001.  Obviously  vehicles  could  not  be 
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ruqmrfa  lu  laii  oeiore  mey  art)  niiuin-d 
to  be  tested. 

EPA  believes  that  the  overall  issue  of 
revising  dates  to  conform  with  delayed 
OBD  testing  was  sufficiently  raised  in 
the  rulemaking  process  and  that  further 
comment  would  be  unnecessary.  For 
these  reasons.  EPA  invokes  the  "good 
cause"  clause  of  the  Administrative 
Procedure  Act  553(b)(B)  to  make  these 
changes  today  in  this  final  notice 
instead  of  urmecessarily  reproposing 
another  rulemaking  for  these  changes, 
which  EPA  believes  would  be  contrary 
to  the  public  interest  in  achieving 
prompt,  consistent  I/M  OBD  rules. 

It  is  important  to  note  that  EPA  has 
not  changed  the  sections  that  allow  for 
states  to  implement  OBO  inspections 
before  the  required  deadline  if  desired, 
and  to  allow  failure  of  OBD  to  result  in 
failure  of  the  1/M  test,  thereby  requiring 
repair  in  such  cases.  Both  efforts  shall 
remain  optional  to  the  states.  However, 
states  which  choose  to  conduct  OBD 
checks,  on  vehicles  so  equipp>ed.  before 
the  new  deadUne.  may  earn  minimal 
emission  reduction  credits  for  doing  so 
only  if  they  perform  the  OBD  checks  in 
conjunction  with  the  exhaust  and 
(where  applicable)  evaporative  tests. 
States  may  not  yet  earn  emissions 
reductions  credits  for  only  OBD  checks, 
in  the  absence  of  exhaust  and 
evaporative  testing,  which  are 
comparable  to  exhaust  and  evaporative 
test  credits.  Only  af^er  the  Agency  has 
accorded  OBD  a  defined  level  of 
emissions  reduction  credit  can  states 
potentially  drop  the  exhaust  and 
evaporative  tests  and  still  earn 
comparable  emission  reduction  credits 
for  performing  only  OBD  checks  on 
those  vehicles.  Should  EPA  and  states 
complete  testing  and  review  of  OBD 
systems  sooner  than  expected,  the 
Agency  may  be  able  to  make  credit 
available  for  OBD  testing  without 
exhaust  and  evaporative  testing,  to 
states  which  choose  to  implement  I/M 
OBD  checks  before  January.  2001.  Any 
questions  about  credit  assignments  for 
OBD  checks  should  be  directed  to  the 
contact  person  for  this  rule. 

These  amendments  are  consistent 
with  the  relevant  requirements  of  the 
Act.  These  changes  will  not  result  in 
any  change  in  health  and  environmental 
benefits.  The  only  Act-required  deadline 
with  regard  to  OBD  testing  is  that 
described  above,  such  that  states  must 
revise  their  SIPs  by  August  6.  1998  |The 
Act  requires  such  revisions  by  two  years 
from  promulgation  of  the  OBD  rules,  or 
August  6.  1996  in  this  case.l  That 
requirement  has  been  retained  in  this 
amendment.  The  Act  does  not  require  a 
specific  deadline  for  implementation  of 
OBD  testing.  EPA  believes  it  is 


reasonable  to  extend  the  previously 
established  deadline  pending  further 
study  of  the  effectiveness  of  OBD  testing 
for  the  reasons  statnrl  above. 

II.  Public  Participation 

The  following  sections  describe  the 
submitted  comments  and  EPA's 
response  thereto. 

A.  Request  to  Extend  Comment  Period 

1.  Summary  of  Comments 

One  commenter  requested  an 
extension  of  the  comment  f>eriod  from 
the  15  days  provided  in  the  NPRM  to 
the  full  and  customary  30  day  period. 
They  noted  that  the  timing  of  the  15  day 
period  coincided  with  the  holidays  and 
did  not  provide  ample  time  to  consider 
the  NPRM  and  submit  full  comment. 

2.  Response  to  Comments 

EPA  noted  in  the  NPRM  for  this  rule 
that  the  shortened  comment  jjeriod  was 
necessary  because  of  the  tight  timeline 
for  promulgating  these  amendments. 
Considerable  advance  notice  of  the 
Agency's  intentions  had  been  provided 
to  all  stakeholders  months  in  advance  of 
the  NPRM.  Because  the  timing  of  the 
rule  may  have  been  inconvenient  and 
because  the  Agency  was  still  reviewing 
comments,  additional  time  was 
provided  to  that  commenter  to  expand 
their  comments.  EPA  opted  to  not 
pursue  publishing  a  formal  extension  of 
the  comment  period  for  an  additional  15 
days  because  that  time  would  likely 
have  lapsed  before  such  a  notice  would 
appear  in  the  Federal  Register.  No  other 
commenter  expressed  concern  about 
needing  additional  time  to  amplify  their 
comments.  As  it  turned  out.  the 
commenter  ultimately  notified  the 
Agency  that  after  further  reviewing  the 
proposal  and  its  initial  comments  it  did 
not  need  to  submit  additional 
comments. 

B.  The  Requirement  to  Revise  I/M  SIP 
Submittals  by  August  6.  1998 

1.  Summary  of  Comments 

One  commenter  noted  that  while  they 
support  EPA's  proposal  to  delay 
implementation  of  OBD  to  January  1, 
2001.  they  recommend  that  EPA 
reconsider  the  requirement  that  states 
revise  their  I/M  SIP  submittals  by 
August  6.  1998.  They  believe  the 
requirement  will  force  a  commitment  of 
resources  to  develop  OBD  programs 
well  before  they  are  required  and  that 
requirements  may  change  in  the  interim. 
Furthermore,  the  commenter  asserted 
that  more  pressing  SIP  submittals  must 
be  made  in  the  near  term. 


2.  Response  to  Comments 

EPA  recognizes  that  the  new  deadline 
delays  a  program  requirement  for  a 
period  of  time  during  which  I/M 
program  requirements  may  change. 
However  OBD  requirements  are 
projected  to  change  little  if  any.  Test 
procedures,  standards  and  equipment 
needs  are  outlined  in  the  original  I/M 
OBD  rule,  and  implementation 
guidelines  will  be  available  in  1998. 
EPA  does  not  intend  to  require  states  to 
fully  develop  their  OBD  program  almost 
three  years  before  implementation  as 
that  is  not  necessary.  However,  the 
Clean  Air  Act.  Section  202  (m)(3).  does 
require  that  states  amend  their  I/M  SIP 
submittals  within  two  years  of 
promulgation  of  OBD  regulations,  to 
include  the  OBD  checks.  As  EPA 
promulgated  its  original  I/M  OBD  rule 
on  August  6. 1996.  by  statute  states 
must  amend  their  SIPs  by  August  6, 
1998  to  require  OBD  checks  in  their  I' 
M  programs.  To  meet  this  requirement 
EPA  will  accept  at  a  minimum,  a  hnef 
SIP  amendment  which  commits  to 
implementing  EPA  approved  OBD 
checks,  as  outUned  in  the  l/M  OBD  rule, 
by  January  1.  2001.  A  similar 
amendment  to  the  applicable  state  I/M 
reauirements  shall  be  made  which 
inaicates  that  I/M  OBD  checks 
consistent  with  EPA  rules  are  required 
to  be  conducted  by  January  1 ,  2001   No 
detailed  OBD  program  submittal  is 
required  by  August  6.  1998  Anv 
questions  about  such  requirements 
should  be  directed  to  the  contact  person 
for  this  rule. 

C.  Tachometer  Connectors  Without 
Mandatory  OBD  Checks 

1.  Summary  of  Comments 

One  of  OBD's  numerous  functions  is 
that  it  can  be  used  to  perform  engine 
speed  (RPM)  measurements  on  vehicles 
so  equipped.  Because  the  RPM 
measurement  is  necessary  for  I/M  idle 
tests,  it  is  important  for  all  new  vehicles 
to  be  equipped  with  either  tachometer 
connectors  or  OBD  One  commenter 
noted  that  current  regulations  require 
MY  '96  and  newer  vehicles,  which  are 
tested  with  idle  tests,  to  use  the  OBD 
connector  to  perform  the  tachometer 
measurement.  They  note  that  because 
OBD  was  to  be  required  by  1998, 
manufacturers  may  have  stopped 
equipping  cars  with  the  tachometer 
loops  used  solely  for  measuring  RPM. 
They  are  now  concerned  that  without 
the  OBD  requirement  that  EPA  may 
make  manufacturers  responsible  to 
provide  alternate  means  to  perform  the 
RPM  measurement.  They  are  concerned 
that  states  be  permitted  to  use  ahemate 
means  to  make  tachometer 
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measurements  on  OBD  equipped 
vehicles  during  the  period  of  delay. 
They  seek  to  confirm  EPA's  policies 
with  regard  to  RPM  measurement  for 
OBD  equipped  vehicles. 

2.  Response  to  Comments 

EPA  has  no  intention  of  making 
manufacturers  responsible  for  resuming 
installation  of  tachometer  connectors. 
OBD  represents  a  new  era  in  vehicle 
technology  and  nothing  would  be 
gained  by  going  back  to  previous 
requirements  for  tachometer  connectors 
on  new  vehicles.  OBD  systems  offer 
substantial  benefits  regardless  of  I/M 
requirements,  and  for  these  reasons  they 
shall  continue  to  be  required  on  newly 
manufactured  vehicles. 

While  decentralized  stations  have  the 
option  of  using  OBD  scanners  or 
alternative  tach  measurement 
equipment  before  required  OBD  testing 
b»egins,  most  should  already  have  OBD 
scan  equipment  simply  because  it  is  far 
more  useful  to  ihem  in  other  capacities, 
namely  as  a  powerful  diagnostic  tool. 
Any  test  and  repair  facility  which  works 
on  1996  and  newer  cars  will  be  highly 
motivated  to  make  the  investment  in 
OBD  scan  tools  solely  to  support  the 
repair  side  of  their  shop.  EPA  maintains 
that  this  delay  in  OBD  implementation 
will  cause  no  additional  expense  for 
those  stations  other  than  what  they 
would  already  have  incurred  as 
overhead  for  repairing  those  newer 
vehicles.  Centralized  1/M  programs 
which  opt  to  implement  OBD  checks 
before  the  new  deadline  have  the  option 
to  use  alternative  RPM  measurement 
equipment  in  that  interim  as  well, 
however  with  their  high  lane 
throughput  they  will  easily  be  able  to 
afford  OBD  scanning  equipment,  as  the 
per  vehicle  cost  will  be  nominal. 

The  tachometer  measurement  on  OBD 
equipped  vehicles  which  do  not  have 
tach  connectors  can  be  made  without 
querying  the  OBD  system.  Equipment  is 
already  available  in  the  field  to  monitor 
the  engine  RPM.  Radio  frequency  units 
and  other  technologies  are  used 
successfully  and  could  easily  take  the 
place  of  OBD  scanners  for  stations 
which  choose  not  to  invest  in  those 
units  until  required  testing  begins. 

D.  Ability  of  Aftermarket  Business  to 
Participate  in  Repair  of  OBD  Failed 
Vehicles 

1.  Summary  of  Comments 

One  commenter  noted  their  support 
for  the  delayed  implementation  of  OBD 
checks  but  is  concerned  that  once 
testing  begins  in  2001,  failure  of  the 
OBD  check  shall  mean  automatic  failure 
of  the  I/M  test,  thereby  requiring  repair. 


They  oppose  such  mandatory  OBD 
testing  and  repair  for  failed  vehicles 
unless  all  independent  aftermarket 
businesses  can  participate  in  the  service 
and  repair  of  such  vehicles.  They  do  not 
believe  that  aftermarket  parts 
manufacturers  currently  have  the 
information  they  need  to  manufacture 
the  parts  for  these  repairs.  They  feel 
EPA  should  use  the  extra  time  during 
the  delay  to  ensure  that  such 
information  is  available. 

2.  Response  to  Comments 

This  comment  is  not  directly  related 
to  the  proposal  to  delay  implementation 
of  OBD  checks  because  manufacturer 
information  requirements  are  not 
affected.  The  commenter's  information 
availability  concerns  have  been 
addressed  previously  in  another  EPA 
rulemaking,  the  Service  Information 
Rules,  60  FR  40474,  published  August  9, 
1995.  Those  rules  require  automobile 
manufacturers  to  provide  aftermarket 
service  providers  with  information 
needed  to  make  use  of  the  OBD  system 
and  to  make  emission  related  repairs. 
Any  further  questions  about  those 
requirements  should  be  directed  to 
Holly  Pugliese  (734)  214-^288. 

E.  OBD  Readiness  Code  Failures  and 
Voluntary  I/M  Failure  for  OBD  Checks 

1.  Summary  of  Comments 

One  commenter  expressed  support  for 
EPA's  proposal  to  delay  implementation 
of  OBD  checks  for  many  of  the  reasons 
cited  above,  namely  that  because  OBD  is 
a  new  technology  a  period  of  study  is 
warranted  so  that  program 
implementation  and  success  is  not 
compromised  by  startup  problems. 
However  the  commenter  did  note 
several  concerns  with  the  I/M  OBD  rule 
and  its  requirements.  One  concern  was 
that  EPA  left  unchanged  sections  of  the 
rule  which  allow  for  states  to  begin  OBD 
checks  before  the  proposed  new 
deadline  and  to  allow  failure  of  the  OBD 
check  to  trigger  failure  of  the  I/M  test 
and  require  repair  in  such  cases.  They 
note  that  linking  the  I/M  pass/fail 
decision  to  the  OBD  check  before  EPA's 
field  evaluation  is  completed  would  be 
premature  if  there  are  technology  and 
startup  problems  and  could  lead  to 
consumer  dissatisfaction  and  could 
adversely  affect  I/M  programs.  The 
commenter  noted  their  concern  with 
another  section  of  the  rule  left 
unchanged  which  requires  vehicles  to 
be  failed  for  the  OBD  check  if  the 
system's  "readiness  evaluation"  is  not 
completed  at  the  time  of  inspection. 
They  believe  that  rather  than  failing  a 
vehicle  for  a  readiness  problem,  the  rule 
should  require  that  if  readiness  codes 


are  not  set  the  default  pass/fail 
determination  should  be  made  by  an 
alternative  tailpipe  and/or  evaporative 
test.  Lastly  the  commenter  noted  that 
they  believe  EPA  will  have  to  reconsider 
the  January  1.  2001  deadline  if  the  field 
studies  warrant  it  and  they  request  that 
EPA  commit  to  revisit  the  rules  before 
then,  if  that  is  the  case, 

2.  Response  to  Comments 

EPA  agrees  there  are  both  risks  and 
benefits  for  states  which  begin  OBD 
checks  before  the  proposed  new 
deadline  of  Januar>'  1.  2001  and  before 
EPA  has  completed  its  field  evaluation. 
States  would  benefit  from  increased 
consumer  knowledge  and  acceptance  of 
OBD  while  at  the  same  time  having  the 
opportunity  to  work  out  startup 
problems  such  as  complications  with 
equipment  and  network  compatibility. 
There  may  be  some  risk  associated  with 
failing  vehicles  for  the  I/M  test  if 
indicated  only  by  the  OBD  check.  (For 
instance,  technical  problems  with 
certain  OBD  systems  or  other 
implementation  problems  may  lead  to 
some  false  failures.  EPA  believes  that 
such  risks  are  minimal  considering  the 
advanced  nature  of  OBD  technology,  but 
these  are  normal  for  infant  technology.) 
Furthermore.  EPA  is  developing 
implementation  guidelines  for  OBD 
checks  and  intends  to  make  those 
guidelines  final  by  late  1998. 

EPA  believes  that  states  generally  are 
sensitive  to  the  integral  nature  of  each 
I/M  program  element  and  are  equally 
concerned  with  ensuring  success  of 
their  programs  in  order  to  achieve  the 
maximum  air  quality  benefits.  It  would 
therefore  not  be  expected  that  states 
would  choose  to  implement  OBD 
prematurely  if  doing  so  would  place  the 
broader  I/M  program  at  risk.  EPA  has 
and  will  continue  to  work  with  states 
individually  to  provide  the  guidance 
and  information  needed  to  optimize 
OBD's  potential.  It  is  important  to  note 
that  under  Section  116  of  the  Act  states 
may  make  their  I/M  programs  as 
stringent  as  they  choose  as  long  as  they 
meet  the  minimum  requirements  set  by 
EPA.  Therefore  they  may  opt  to  fail 
vehicles  from  their  l/M  test  based  on 
OBD  failure  alone,  before  the 
requirement  to  do  so  begins.  EPA  is 
confident  that  states  can  make  the 
assessment  whether  or  not  it  is 
beneficial  for  them  to  do  so  on  an 
individual  basis  and  we  will  endeavor 
to  share  useful  information  with  those 
interested  states. 

With  regard  to  the  commenter's 
concerns  about  EPA  rules  requiring 
OBD  failure  for  incomplete  readiness 
status.  EPA  stands  by  its  original 
requirement.  EPA  did  not  propose  to 
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amend  this  requirement  and  does  not 
believe  it  would  be  prudent  to  do  so. 
The  "readiness  evaluation"  means  that 
the  OBD  system  queries  each  of  the 
individual  emissions  control  monitor 
components  during  certain  operating 
modes  or  conditions  to  ensure  that  the 
monitors  are  functioning  properly.  Once 
these  determinations  are  made  the 
readiness  code  is  set  to  conHrm  that 
relevant  monitors  have  successfully 
been  queried.  This  feature  is  designed  as 
such  so  that  when  a  technician  scans 
the  OBD  system  and  sees  that  all  the 
readiness  codes  are  set,  they  can  be 
confident  of  the  validity  of  any 
diagnostic  trouble  codes  (DTCs)  that 
may  or  may  not  be  set.  While  a  non 
functioning  readiness  monitor  does  not 
necessarily  mean  that  a  vehicle  is 
operating  dirty,  it  provides  no  assurance 
that  the  OBD  system  has  fully  evaluated 
the  emissions  performance  of  the 
vehicle  and  that  the  absence  of  DTCs 
indicates  a  properly  functioning  system. 
Without  operational  readiness  criteria,  a 
vehicle  or  component  may  be  failing  but 
a  monitor  will  not  have  had  the 
opportunity  to  evaluate  operation  and 
set  DTCs  as  appropriate.  Additionally, 
in  such  circumstances,  the  technician 
will  not  have  an  indicator  of  an 
emission  component  problem,  unless  he 
or  she  performs  a  tailpipe  or  evaporative 
emission  test. 
EPA  does  not  believe  states  should  be 

Eut  in  a  position  where  they  should 
ave  to  rely  on  other  1/M  tailpipe  or 
evaporative  tests  to  make  a  pass  fail 
decision  for  OBD  equipped  vehicles. 
Nor  does  EPA  believe  that  the  public 
should  bear  the  burden  of  any  readiness 
deficiencies.  OBD  has  the  potential  to 
vastly  streamline  I/M  testing  and  this 
cannot  be  achieved  unless  readiness 
criteria  are  included  in  the  list  of 
potential  failure  triggers.  By  January, 
2001  manufacturers  will  have  built  at 
least  5  model  years  of  OBD  equipped 
vehicles  and  EPA  believes  that  is  ample 
time  to  correct  any  initial  design  or 
technical  problems  with  the  systems.  To 
create  special  test  requirements  for 
readiness  deficient  vehicles  runs  the 
risk  of  fundamentally  weakening  I/M 
programs,  particularly  OBD's  future.  It 
would  promote  the  idea  throughout  the 
I/M  community  and  amongst  vehicle 
owners  that  OBD  technology  is  not  as 
good  as  it  was  intended  to  be.  It  could 
erode  the  integrity  of  OBD  sufficiently 
to  draw  public  criticism.  A  vehicle 
owner  may  not  understand  why  their 
OBD  equipped  vehicle  must  be 
subjected  to  a  more  time  consuming  and 
intrusive  tailpipe  or  evaporative  check 
when  others  are  not.  Furthermore, 
keeping  the  readiness  failure  criteria 


provides  vehicle  owners  one  more 
measure  of  a  vehicle's  performance, 
ensuring  that  manufacturers  design  and 
build  the  cleanest  vehicles  possible.  For 
all  the  reasons  noted  above,  EPA 
believes  it  is  absolutely  essential  that 
readiness  criteria  remain  as  one  of  the 
triggers  for  failure  of  the  OBD  test  once 
testing  becomes  mandatory  in  2001. 
EPA  declines  to  accept  the  commenter's 
recommendation  to  do  otherwise. 
However,  just  as  states  have  the 
flexibility  to  voluntarily  implement 
OBD  before  January  2001,  they  are  not 
bound  to  fail  vehicles  for  OBD  readiness 
deficiencies  alone  during  these  interim 
years.  They  may  choose  to  confirm 
readiness  code  failures  with  alternate 
tailpipe  and  evaporative  tests. 

It  is  important  to  note  that  technicians 
in  l/M  lanes  may  encounter  another 
type  of  readiness  deficiency,  not  a 
problem  of  a  design  or  technical  nature 
but  rather  a  situation  where  the  vehicle 
which  is  presented  for  testing  simply 
has  not  had  the  chance  to  operate  each 
of  its  monitors.  Generally  each  monitor 
can  only  be  triggered  while  the  vehicle 
is  operating  under  certain  conditions  or 
operating  modes,  e.g.,  certain  highway 
speeds,  coolant  temperatures,  start/stop 
sequences,  etc.  If  a  vehicle  owner  drives 
only  short  distances  or  low  speeds  (for 
instance,  because  they  may  live  near 
work  or  the  test  center),  certain 
monitors  may  not  get  the  opportunity  to 
operate  before  the  vehicle  is  presented 
for  testing.  As  a  result,  the  technician 
cannot  complete  the  OBD  check  and 
will  have  to  direct  the  vehicle  owner  to 
return  after  operating  the  vehicle  in 
such  a  manner  that  all  monitors  have 
been  operated.  Evidence  thus  far 
indicates  that  such  scenarios  are  rare.  In 
most  cases  this  means  owners  may  have 
to  operate  on  the  highway  for  a  certain 
period  of  time.  This  extra  step  is  akin 
to  what  often  occurs  in  traditional  I/M 
testing  (which  requires  the  vehicle  to  be 
fully  warmed  before  testing),  whereby 
owners  who  present  "cold"  vehicles 
may  be  turned  away  to  drive  their 
vehicles  until  fully  warmed.  This 
particular  type  of  readiness  deficiency 
scenario  is  not  expected  to  have  a 
qualitative  impact  on  the  success  of 
OBD  but  will  be  addressed  in  the 
implementation  guidance. 

Finally,  the  commenter's  re<iuest  that 
EPA  commit  to  reconsider  the  deadline 
before  the  arrival  of  the  January  1,  2001 
deadline,  should  EPA  determine  the 
field  studies  warrant  it,  can  be  answered 
simply.  EPA  has  no  intention  of 
implementing  any  program  before  it  is 
ready,  especially  if  such  premature 
implementations  would  place  the 
current  benefits  of  an  I/M  program  at 
risk.  That  is  precisely  one  of  the  reasons 


for  the  delay  promulgated  here  today. 
While  it  is  too  early  to  state  definitively 
that  no  problems  with  OBD  warranting 
further  delay  will  be  found,  EPA  is 
confident  that  the  three  year  delay  will 
be  adequate  to  determine  the  state  of  the 
technology. 

III.  Administrative  Retjumiiifnis 

A.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
fiexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  small  government 
jurisdictions.  A  small  government 
jurisdiction  is  defined  as  governments 
of  cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special 
districts,  with  a  population  of  less  than 
50,000.  This  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  is  not  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  certification  is  based  on 
the  fact  that  the  I/M  areas  impacted  by 
this  rulemaking  do  not  meet  the 
definition  of  a  small  government 
jurisdiction.  The  I/M  rule  applies  only 
to  urbanized  areas  with  populations  in 
excess  of  100,000  or  200,000  depending 
upon  location. 

B.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
where  the  estimated  costs  to  State,  local, 
or  tribal  goverrunents,  or  to  the  private 
sector,  will  be  $100  million  or  more. 
Under  Section  205.  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  impacted  by  the  rule.  To 
the  extent  that  the  requirements  in  this 
action  would  impose  any  mandate  at  all 
as  defined  in  Section  101  of  the 
Unfunded  Mandates  Act  upon  the  state, 
local,  or  tribal  governments,  or  the 
private  sector,  this  rule  is  not  estimated 
to  impose  costs  in  excess  of  $100 
million.  Therefore,  EPA  is  not  required 
to  and  has  not  prepared  a  statement 
with  respect  to  budgetary  impacts.  As 
noted  above,  this  rule  offers 
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opportunities  to  states  to  delay 
implementation  of  certain  requirements 
and  thus  enables  them  to  lower 
economic  burdens  from  those  resulting 
from  the  currently  existing  I/M  rule. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

D.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  Agency;  (3) 
Materially  alter  the  budget  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

It  has  been  determined  that  this  final 
action  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review. 

E.  Reporting  and  Recordkeeping 
Requirements 

This  regulatory  action  does  not 
contain  any  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 


and  Budget  under  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq. 

IV.  Effective  Date 

This  rule  will  take  effect  May  4.  1998. 
EPA  finds  good  cause  to  have  the  rule 
take  effect  immediately  because  it 
relieves  a  restriction,  which  for  the 
reasons  described  above  EPA  believes  is 
inappropriate  at  this  time,  which  took 
effect  January  1.  1998.  It  would  not  be 
in  the  public  interest  to  keep  that 
restriction  in  effect  once  EPA  has  acted 
to  relieve  it. 

List  of  Subjects 

40  CFR  Part  51 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Carbon  monoxide, 
Intergovernmental  relations,  Lead, 
Motor  vehicle  pollution.  Nitrogen  oxide. 
Ozone.  Particulate  matter,  Reporting 
and  recordkeeping  requirements, 
Sulphur  oxides.  Transportation,  Volatile 
organic  compounds. 

40  CFR  Part  85 

Confidential  business  information. 
Imports,  LabeUng,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Dated:  .^pril  27.  1998. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  51  and  85  of  chapter  I 
of  title  40  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  51— [AMENDED] 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7412, 
7413,  7414.  7470-7479,  7501-7508,  7601. 
and  7602. 

2.  Section  51.351  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  51.351     Enhanced  1/M  performance 

standard 

***** 

(c)  On -board  diagnostics  (OBD).  The 
performance  standard  shall  include 
inspection  of  all  1996  and  later  light- 
duty  vehicles  and  light-duty  trucks 
equipped  with  certified  on-board 
diagnostic  systems,  and  repair  of 
malfunctions  or  system  deterioration 
identified  by  or  affecting  OBD  systems 
as  specified  in  §51.357. 
***** 

3.  Section  51.352  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  51 .352    Basic  I/M  pertormance  standard. 


(c)  On-board  diagnostics  (OBD).  The 
performance  standard  shall  include 
inspection  of  all  1996  and  later  li^t- 
duty  vehicles  and  light-duty  trucks 
equipped  with  certified  on-board 
diagnostic  systems,  and  repair  of 
malfunctions  or  system  deterioration 
identified  by  or  affecting  OBD  systems 
as  specified  in  §51.357. 

*  «  •  fk  * 

4.  Section  51.357  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§51.35^     ~es'  p'XPrt^-f''-  and  standards. 

«  K  A  ..  ,. 

(b)*  *  * 

(4)  On-board  diagnostics  test 
standards.  Vehicles  shall  fail  the  on- 
board diagnostic  test  if  they  fail  to  meet 
the  requirements  of  40  CFR  85.2207,  at 
a  minimum.  Failure  of  the  on-board 
diagnostic  test  need  not  result  in  failure 
of  the  vehicle  inspection/maintenance 
test  until  January  1,  2001. 
***** 

5.  Section  51.373  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  51  3"':       •~~tp-er^ie"'.s:  o''  o^-a-i    ~.es 

*  *  *  •  • 

(g)  On-Board  Diagnostic  checks  shall 
be  implemented  in  all  basic,  low 
enhanced  and  high  enhanced  areas  as 
part  of  the  1/M  program  by  January  1 . 
2001. 

PART  8S— [AMENDED] 

6.  The  authority  citation  for  part  85  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7521,  7522.  7524. 
7525,7541,7542,7601(8). 

§85.2207    [AfTwnded] 

7.  Section  85.2207  is  amended  by 
removing  and  reserving  paragraphs  (a) 
and  (e). 

8.  Section  85.2222  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§85,2222     C'"-t>oa'c  oiac-c'sri 
proceoufes 


te.s' 


(c)  The  test  system  shall  send  a  Mode 
$01,  PID  $01  request  in  accordance  with 
SAE  J1979  to  determine  the  evaluation 
status  of  the  vehicle's  on-board 
diagnostic  system.  The  test  system  shall 
determine  what  monitors  are  supported 
by  the  on-board  diagnostic  system,  and 
the  readiness  evaluation  for  appHcable 
monitors  in  accordance  with  SAE  J1979. 
The  procedure  shall  be  done  in 
accordance  with  SAE  J1979  "E/E 
Diagnostic  Test  Modes,"  (DEC91).  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  SAE 


U  i  I 


'IH 


K 


,-■^1 


11979  may  be  obtained  from  the  Society 
of  Automotive  Engineers,  Inc..  400 
Commonwealth  Drive,  Warrendale.  PA 
15096-0001.  Copies  may  be  inspected  at 
the  EPA  Docket  No.  A-94-21  at  EPA's 
Air  Docket  (LE-131).  Room  1500  M.  1st 
Floor.  Waterside  Mall,  401  M  Street  SW. 
Washington.  DC.  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC. 
Beginning  January  1.  2001.  if  the 
readiness  evaluation  indicates  that  any 
on-board  tests  are  not  complete  the 
customer  shall  be  instructed  to  return 
after  the  vehicle  has  been  run  under 
conditions  that  allow  completion  of  all 
applicable  on-board  tests.  If  the 
readiness  evaluation  again  indicates  that 
any  onboard  test  is  not  complete  the 
vehicle  shall  be  failed. 

•  •         •         •         • 

9.  Section  85.2231  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  85  2231     C>r>-t>p«rd  dtagnosUc  test 

equipment  requtrvments. 
.  ■  •  •  • 

(b)  The  test  system  shall  be  capable  of 
communicating  with  the  standard  data 
link  connector  of  vehicles  with  certified 
OBD  systems. 

•  *         •         •         • 
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agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
approve  a  revision  to  the  Arizona  State 
Implementation  Plan  (SIP).  The  revision 
concerns  Maricopa  County's  Ordinance 
P-7.  Maricopa  County  Trip  Reduction 
Ordinance.  This  approval  action  will 
incorporate  this  ordinance  into  the 
federally-approved  SIP.  The  intended 
effect  of  approving  this  ordinance  is  to 
reduce  emissions  of  volatile  organic 
compounds,  nitrogen  oxides,  carbon 
monoxide,  and  particulate  matter  by 
reducing  the  number  of  single-occupant- 
vehicle  commute  trips  in  the  Phoenix. 
Arizona,  metropolitan  area.  EPA  is 
finalizing  the  approval  of  this  revision 
into  the  Arizona  SIP  under  provisions  of 


the  CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
Frrrr -  vF  DATE:  June  3.  1998. 
AjLHtssts.  Copies  of  the  SIP  revision 
and  supporting  information  are 
available  for  public  ins[)ection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  available  for  inspection  at 
the  following  location:  Office  of  Air 
Planning  (AlR-2),  Air  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Franci<w      '"  \  "4". '  ' 

FOR  FURTMfcR  .NFORMATiON  COfTACT: 

Frances  Wicker,  Office  of  Air  Planning, 
AIR-2,  Air  Division,  U.S. 
Environmental  Protection  Agency. 
Region  LX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1248. 

glJpP|.B»lf  N"' A  P  »  'NFOPMATtON: 

I.  Backgruand 

On  December  9.  1997  at  62  FR  64794. 
EPA  proposed  to  approve  Maricopa 
County's  Ordinance  P-7,  Maricopa 
County  Trip  Reduction  Ordinance 
which  was  revised  by  the  Maricopa 
County.  Arizona.  Board  of  Supervisors 
on  May  26.  1994  and  submitted  as  a  SIP 
revision  to  EPA  by  the  Arizona 
Department  of  Environmental  Quality 
on  August  31.  1995.  A  discussion  of  the 
ordinance  and  EPA's  proposed  approval 
action  can  be  found  in  the  notice  of 
proposed  rulemaking  (NPRM)  cited 
above. 

EPA  has  evaluated  this  ordinance  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  Agency  policy 
guidance  documents  referenced  in  the 
NPRM.  EPA  has  found  that  the 
ordinance  meets  the  applicable  EPA 
requirements. 

II.  Public  Comments 

No  comments  were  received  on  the 
proposed  approval  during  the  30-day 
public  comment  period  that  was 
provided  in  62  FR  64794. 

III.  EPA  Action 

EPA  is  approving  the  above  submitted 
ordinance  for  inclusion  into  the 
federally-approved  Arizona  SIP.  EPA  is 
approving  the  submittal  under  section 
110(k)(3)  as  meeting  the  requirements  of 
section  1 10(a)  and  Part  D  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 


implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
reg\ilatory  requirements. 

1\     Adrnini.slrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Ac1  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
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may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
§804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  6, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFK  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Carbon  monoxide,  Particulate  matter. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorp>oration  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Arizona  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1,  1982. 


Dated;  March  20.  1998. 
Felicia  Marcus. 
Regional  Administrator,  Region  DC. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.Authority:  42  U.S.C  7401  et  seq. 

Subpart  D — Arizona 

2.  Section  52.120  by  adding  paragraph 
(c)(82)(i)(E)  to  read  as  follows: 

§52.120     Identification  o*  plan. 

(0*  •  * 

(82)  •    •    • 

(i)*   •   • 

(E)  Maricopa  County. 

(1)  Ordinance  P-7,  Maricopa  County 
Trip  Reduction  Ordinance,  adopted  May 
26. 1994. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL -5980-8] 

Technical  Amendments  to  Approval 
and  Promulgation  of  Implementation 
Plans;  Minnesota;  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  July  22.  1997  (62  FR 
39120).  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  approving  a 
revision  to  the  Minnesota  State 
Implementation  Plan  (SIP)  for  the  Saint 
Paul  particulate  matter  (PM) 
nonattainment  area  located  in  Ramsey 
County,  Minnesota,  which  established 
an  effective  date  of  September  22.  1997. 
This  document  corrects  the  effective 
date  of  the  rule  to  May  4,  1998  to  be 
consistent  with  sections  801  and  808  of 
the  Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

Mav  4.  1998. 

FOR  FURTHER  INFORMATION  CON' ACT: 
Tom  Eagles,  Office  of  Air  at  (202)  260- 
5585. 


Siijij  ifim  ;,!,iry  Intormation: 
i.  Uackgruund 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
July  22,  1997.  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  September  22. 
1997,  as  stated  therein.  Now  that  EPA 
has  discovered  its  error,  the  rule  has 
been  submitted  to  both  Houses  of 
Congress  and  the  GAO.  This  document 
amends  the  effective  date  of  the  rule 
consistent  with  the  provisions  of  the 
CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  July  22,  1997.  EPA 
finds  that  good  cause  exists  to  provide 
for  an  immediate  effective  date  pursuant 
to  5  U.S.C.  553(d)(3)  and  808(2). 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  'significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28,  1993).  or  involve 
special  consideration  of  environmental 
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jusiiLf  riM.iirii  isMics  IS  1  fi jiiired  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subjei:!  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  EPAs 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  July  22,  1997. 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
use.  808(2).  this  rule  is  effective  on 
May  4.  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  April  22.  1998. 
Carol  Bro%inMr, 
Administmtor. 

jFRDoc.  9»-tl542  Filed  S-1-98;  8:45  ami 
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AGENCr 

40  CFR  Parts  60  and  63 

[AD  f"     6.>03-n 
RIN  2UOO-AH94 

Standards  of  Perlormanca  for  New 
Stationary  Sources:  Q«n«ral 
Provisions;  National  F^   ss.on 
Standards  tor  Harardoi^b  Air  Pollutants 
foi  Source  Cfftj    nes;  General 
Provisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  This  action  amends  the 
General  Control  Device  Requirements 
applicable  to  flares  in  40  CFR  Part  60 
which  were  issued  as  a  final  rule  on 
January  21.  1986.  and  the  Control 
Device  Requirements  applicable  to 
flares  m  40  CFR  Part  63  which  were 
issued  as  a  final  rule  on  March  16,  1994. 
This  action  amends  existing 
specifications  to  permit  the  use  of 
hydrogen- fueled  Oarus.  For  additional 


information  concerning  comments,  see 
the  parallel  proposal  found  in  the 
Proposed  Rules  Section  of  this  Federal 
Register. 

dates:  This  direct  final  rule  is  effective 
|une  23.  1998  without  further  notice 
unless  the  Agency  receives  relevant 
adverse  comments  by  June  3.  1998. 
Should  the  Agency  receive  such 
comments,  it  will  publish  a  document 
withdrawing  this  rule.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Resister  as  of  June  23.  1998. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  No.  A-97-48  (see 
docket  section  below).  Room  M-1500. 
U.S.  Environmental  Protection  Agency. 
401  M  Street  S  W  ,  Washington.  DC. 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  Mr  Robert 
Rosensteel  (see  FO«  FURTHER 
INFORMATION  CONTACT  section  for 
address).  Comments  may  also  be 
submitted  electronically  by  following 
th"        •       •     .  .     -   '.    ;.•  •    n  the 

SUP^'LEMfcNTART  ,NFORMAT(ON  SeCtion.  No 

Confidential  Business  Information  (CBI) 
should  be  submitted  through  electronic 
mail. 

Docket  The  official  record  for  these 
amendments  has  been  established  under 
docket  number  A-97-48.  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments  and  data,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  between  8 
a.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
official  rulemaking  record  is  located  at 
the  address  in  the  ADDRESS  section. 
Alternatively,  a  docket  index,  as  well  as 
individual  items  contained  within  the 
docket,  may  be  obtained  by  calling  (202) 
260-7548  or  (202)  260-7549.  A 
reasonable  fee  may  be  charged  for 
copying 
FOR  FURTHER  INFORMATION  COffTACT:  Mr. 

Robert  Rosensteel.  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards.  Research 
Triangle  Park.  North  Carolina  27711, 
telephone  number  (919)  54 1-5608. 
SUPP(.EMEKTARY  INFORMATION: 

Electronic  Filing 

Electronic  comments  and  data  can  be 
sent  directly  to  EPA  at:  a-and-r- 
docketdepamail.epa.gov.  Electronic 
comments  and  data  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 


encryption.  Comments  and  data  will 
also  be  accepted  on  diskette  in  Word 
Perfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  he  identified  by 
the  docket  number  A-97-48.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Y  U**  Ironic  Availability 

i  nis  document  is  available  in  Docket 
No.  A-97— 48.  or  by  request  from  the 
EPA's  Air  and  RadiatK     l).,  kc'  md 
Information  Center  (set-  ADDRESSES),  and 
is  available  for  downloading  from  the 
Technology  Transfer  Network  (TTN). 
the  EPA's  electronic  bulletin  board 
system.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  emissions  control.  The  service 
is  free,  except  for  the  cost  of  a  telephone 
call.  Dial  (919)  541-5742  for  up  to  a 
14,000  baud  per  second  modem.  For 
further  information,  contact  the  TTN 
HELP  line  at  (919)  541-5384.  from  100 
p.m.  to  5:00  p.m..  Monday  through 
Friday,  or  access  the  TTN  web  site  at: 
www.epa.gov/ttn/oarpg/rules.html. 

Rpi^ulated  Kntities 

Entities  ,iff»>(  ted  by  this  direct  final 
rule  include. 


Category 


IfxJustry 


Examptos  01  regulated  entities 


Synrnetic  Organic  Chemcai 
Marujtaciuring  Inoustries,  and 
Petroteum  Refining  industries 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  afTected. 
If  you  have  any  questions  regarding  the 
applicability  of  this  direct  final  rule  to 
a  particular  entity,  consult  the  person 
listed  :••  •'>"  P't'i  f.:::ik;  FOR  FURTHER 
INFORMATION  CONTACT  swition. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A.  Existing  Flare  Specifications 

B.  OuPont's  Request  for  Sp)ecifications  for 
Hydrogen-Fueled  Flares 

II.  DuPont  Test  Program  For  Hydrogen- 

Fueled  Flares 

A.  Summary  of  Earlier  Relevant  Hydrogen- 
Fueled  Flares  Tests 

B.  Objectives  of  the  DuPont  Test  Program 

C.  Design  and  Implementation  of  DuPont 
Test  Program 

D.  Results  of  the  Test  Program 
III  Rationale 

A  The  Need  for  Sp>ecifications  for 

Hydrogen- Fueled  Flares 
B.  Use  of  DuPont  Test  Results  as  the  Basis 

for  Hydrogen-Fueled  Flare  Specifications 
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C.  Selection  of  Specifications  for 
Hydrogen-Fueled  Flares 

D.  r>ecision  to  Proceed  With  Direct  Final 
Rulemaking 

rv.  Summary  of  the  Amendments  to  the  Flare 
Sp>ecifications 

V.  Impacts 

A.  Primary  Air  Impacts 

B.  Other  Envinanmental  Impacts 
C  Energy  Impacts 

D.  Cost  and  Economic  Impacts 

E.  Summary  of  Impacts 

VI.  Administrative 

A.  Paperwork  Reduction  Act 

B.  Executive  Order  12866 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Submission  to  Congress  and  the 
Comptroller  General 

I.  Background 

The  General  Control  Device 
Requirements  of  40  CFR  60  18  were 
issued  as  a  final  rule  on  January  21, 
1986  and  are  applicable  to  control 
devices  complying  with  New  Source 
Performance  Standards  (NSPS) 
promulgated  by  the  Agency  under 
Section  1 1 1  of  the  Clean  Ait  Act  (CAA), 
and  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
issued  under  the  authority  of  Section 
112  prior  to  the  C.^A  Amendments  of 
1990.  The  Control  Device  Requirements 
of  40  CFR  6.3  11  were  issued  as  a  final 
rule  on  March  16.  1994  and  are 
applicable  to  control  deyices  used  to 
comply  with  NESHAP  issued  under  the 
authority  of  the  CAA  Amendments  of 
1990,  for  the  control  of  hazardous  air 
pollutants  (H.\P)  These  existing  control 
device  requirements  contain 
specifications  defining  required 
operating  conditions  of  control  devices 
generally.  Specifically,  40  CFR  60.18(b) 
through  (d).  and  40  CFR  63.11fb) 
contain  the  operating  conditions  for 
flares  (i.e.,  existing  flare  specifications). 
Flares  operating  in  accordance  with 
these  specifications  destroy  volatile 
organic  compounds  (VOC)  or  volatile 
HAP  with  a  destruction  efficiency  of  98 
percent  or  greater.  These  existing  flare 
specifications  were  written  for  flares 
combusting  organic  emission  streams. 
The  current  regulations  do  not  permit 
the  use  of  flares  not  meeting  these 
specifications  to  satisfy  control 
requirements  under  the  CAA. 

E.I.  du  Pont  de  Nemours  and 
Company  (DuPont)  representatives 
requested  that  the  EPA  either  add 
specific  limits  for  hydrogen-fueled  flares 
to  the  existing  flare  specifications  or 
approve  their  hydrogen-fueled  flares  as 
alternate  means  of  emission  limitation 
under  40  CFR  61.484,  40  CFR  61.12(d) 
and  40  CFR  63.6(g)  (Docket  No.  A-97- 
48,  Item  No.  II-D-2).  DuPont 
subsequently  sponsored  a  testing 
program  to  demonstrate  that  hydrogen- 


fueled  flares  in  use  at  DuPont  destroy 
emissions  with  greater  than  98  percent 
efficiency.  The  test  program 
demonstrated  that  these  hydrogen- 
fueled  flares  achieved  greater  than  98 
percent^lestruction  efficiency.  Further, 
the  EPA  judged  the  conditions  of  the 
test  program  to  be  universally 
applicable  under  the  specifications 
contained  in  these  amendments. 
Therefore,  this  notice  provides  the 
background  and  rationale  for  this  action 
to  add  specifications  for  hydrogen- 
fueled  flares  to  the  existing  flare 
specifications. 

This  notice  is  being  published  as  a 
direct  final  notice  since  the  EPA  does 
not  anticipate  relevant  adverse 
comments.  For  the  reasons  discussed  in 
this  notice,  the  EPA  believes  that 
hydrogen-fueled  flares  meeting  the 
operating  specification  in  this 
amendment  will  achieve  the  same 
control  efficiency,  i  e  .  98  percent  or 
greater,  as  flares  complying  with  the 
existing  flare  specifications.  Further, 
these  specifications  will  result  in 
reduced  emissions  of  carbon  monoxide, 
nitrogen  oxides,  and  carbon  dioxide 
formed  during  the  combustion  of 
supplemental  fuel  necessary  for 
hydrogen -fueled  flares  to  comply  with 
existing  regulations  By  promulgating 
these  amendments  some  companies 
using  hydrogen-fueled  flares  can,  as  of 
the  effective  date  of  this  amendment, 
reduce  supplemental  fuel  use  resulting 
in  cost  savings  and  reduced  emissions. 

A.  Existing  Flare  Specifications 

Flares  are  commonly  used  in  industry 
to  safely  combust  VOC  and  volatile 
HAP.  Flares  can  accommodate 
fluctuations  in  VOC  or  volatile  HAP 
concentrations,  flow  rate,  heating  value, 
and  inerts  content.  Further,  flares  are 
appropriate  for  continuous  and 
intermittent  flow  applications.  Some 
organic  emission  streams  can  be  flared 
without  the  need  for  supplemental  fuel. 
However,  the  use  of  supplemental 
organic  fuel  such  as  natural  gas  to 
ensure  the  complete  combustion  of 
emissions  is  common. 

The  EPA  determined  the  destruction 
efficiency  of  flares  combusting  organic 
emissions  in  the  early  1980's  and 
developed  the  existing  flare 
specifications  as  a  result  of  this  work. 
The  testing  was  conducted  with  a 
nominal  8-inch  diameter  flare  head 
furnished  by  a  vendor  (Docket  No.  A- 
97-48,  Item  No.  I-II-12)  and  pilot-scale 
flares  (Docket  No.  A-97-48,  Item  No.  I- 
II-5).  From  destruction  efficiency 
testing  under  a  wide  variety  of 
velocities,  gas  compositions,  tip 
diameters,  air  and  steam  assistance,  and 
the  presence  or  absence  of  a  pilot 


burner,  it  was  concluded  that  the 
destruction  efficiency  of  flares  was 
above  96  percent  when  operated  within 
the  conditions  of  the  flare 
specifications.  These  specifications  list 
the  minimum  heat  content  of  the  flame 
(British  thermal  units  per  standard 
cubic  feet  of  gas,  or  Btu/scf),  and  the  tip 
velocity  (feet  per  second,  or  ft/s) 
allowed  for  steam-assisted,  air-assisted 
and  nonassisted  flares. 

B.  DuPont's  Request  for  Specifications 
for  Hydrogen-Fueled  Flares 

DuPont  operates  six  flares  at  three 
facilities  which  are  used  to  combust 
waste  gases  containing  hydrogen  (from 
13  to  22  mol  percent),  VOC  and  volatile 
HAP.  These  waste  streams  also  contain 
other  combustible  waste  gases,  inerts, 
and  oxygen.  All  of  DuPont's  hydrogen- 
fueled  flares  are  nonassisted  and  use 
pilot  burners. 

The  concentrations  of  the  combustible 
gases  are  low,  and  since  the  heating 
value  of  hydrogen  per  unit  of  volume  is 
low,  the  ChiPont  emission  streams  have 
lower  volumetric  heat  contents  than  the 
streams  of  flares  meeting  the  existing 
flare  specifications.  Because  DuPont's 
six  flares  do  not  meet  the  existing  flare 
specifications,  and  three  of  these  flares 
are  used  to  control  emissions  for  HAP 
sources  currently  subject  to  NESHAP. 
DuPont  initiated  a  process  to 
demonstrate  that  their  hydrogen -fueled 
flares  achieve  the  same  destruction 
efficiency  as  flares  complying  with  the 
existing  flare  specifications.  DuPont 
began  the  process  by  investigating  the 
literature  on  hydrogen-fueled  flares 
(Docket  No.  A-97-48,  Item  No.  11-1-2). 
The  objective  of  this  investigation  was 
to  find  any  data  that  may  exist  in  earlier 
hydrogen-fueled  flare  test  reports  that 
would  support  their  assertion  that 
hydrogen-fueled  flares  achieve  a  control 
efficiency  for  VOC  and  volatile  HAP  of 
98  percent  or  greater.  The  investigation 
concluded  that  no  such  historical  data 
exist. 

At  this  point,  DuPont  wrote  a  letter  to 
the  EPA,  discussed  in  the  introduction 
to  this  section,  asking  the  EPA  to 
consider  either  adding  specific  limits  for 
hydrogen-fueled  flares  to  the  existing 
specifications,  or  approving  their 
hydrogen-fueled  flares  as  an  alternate 
means  of  emission  limitation.  DuPont 
stated  that  they  would  provide  testing  to 
support  this  request,  and  the  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  and  Office  or 
Research  and  Development  (ORD) 
agreed  to  review  their  test  plan,  observe 
testing  and  review  the  test  report. 


Z  J  i 
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Kueled  Flares 

A.  Summary  of  Earlier  Relevant 
Hydrogen-Fueled  Flares  Tests 

There  has  been  previous  testing  of 
hydrogen-fueled  flares.  In  1970,  a  study 
was  conducted  to  evaluate  the  stability 
of  hydrogen-fueled  flares  (Docket  No. 
A-97-48.  Item  No.  I1-I-6).  In  this  study 
the  velocity  gradient  and  the  volume 
percent  hydrogen  were  correlated  with 
the  observation  of  blow  out  (i.e.,  when 
the  flame  is  completely  extinguished) 
for  diffusion  flares  with  hydrogen 
concentrations  in  the  50  to  100  volume- 
percent  range.  The  velocity  gradient  is 
deHned  as  the  change  in  velocity  at  the 
boundary  of  the  fuel  and  air.  A  critical 
velocity  gradient  for  a  given  volume- 
percent  of  hydrogen  was  identified, 
above  which  the  flame  was  unstable. 
The  signiHcance  of  this  study  was  that 
the  stability  of  hydrogen-rich  flares  (i.e.. 
50  to  100  volume-percent)  was  able  to 
be  predicted  by  calculating  the  velocity 
gradient.  Another  study  was  conducted 
in  1984  (Docket  No.  A-97-48.  Item  No. 
II-I-9).  where  the  velocity  gradient  and 
predictions  of  flame  stability  were 
investigated,  but  in  the  range  of 
hydrogen  concentrations  from  4  to  75 
volume-percent  hydrogen.  However, 
data  were  not  coiiected  in  these  tests 
sufficient  to  determine  destruction 
efHciencies. 


B  Objectives  of  the  DuPont  Test 
Program 

The  primary  objective  of  DuPont 's 
hydrogen-fueled  flare  testing  program 
was  to  demonstrate  that  the  hydiOgen- 
fueled  flares  used  at  their  facilities  were 
achieving  a  volatile  HAP  and  VCX] 
destruction  efficiency  equal  to  or  greater 
than  that  of  flares  meeting  the  existini 
flare  specifications.  Specific  technical 
objectives  to  support  this  primary 
objective  were: 

(1)  To  determine  the  limits  of  velocity 
and  hydrogen  content  within  which 
hydr<»en-fueled  flares  are  stable,  and; 

(2)  To  measure  the  destruction 
efficiencies  of  a  surrogate  for  HAP  under 
conditions  corresponding  to  those  in 
industrial  hydrogen-fueled  flares. 

C.  Design  and  Implementation  of 
DuPont  Test  Program 

The  results  of  the  testing  program 
form  the  basis  of  these  flare 
specification  amendments.  The  testing 
program  used  a  nominal  3-inch  pipe 
Hare  with  a  hood  and  a  stack  suspended 
over  the  flare  to  capture  the  plume. 
Stability  and  destruction  efficiency  tests 
were  performed  on  the  test  flare. 

The  first  portion  of  the  testing 
consisted  of  stability  testing.  To 
determine  the  flare's  stability  limit,  a 
stable  Hame  was  first  established,  then 
the  hydrogen  flow  rate  was  slowly 
reduced  while  holding  the  tip  velocity 
constant.  Hydrogen  readings  were 
recorded  when  the  flame  lifted  off.  and 
again  when  the  flame  completely  bit'  ^ 
out.  This  procedure  was  repeated  at 


different  tip  velocities  in  the  16  to  130 
ft/s  range,  for  flares  with  and  without 
pilot  burners. 

The  destruction  efficiency  of  the  flare 
was  tested  at  high  gas  velocities  and 
hydrogen  contents  in  the  stable  range. 
The  gases  in  the  waste  gas  stream  and 
in  the  hood  stack  were  sampled  and 
analyzed  for  concentrations  of  the 
compound  chosen  as  a  surrogate  for 
HAP.  Since  the  surrogate  is  a  VCXZ  this 
destruction  efficiency  also  demonstrates 
the  destruction  efficiency  of  VOC. 
Destruction  efficiencies  were  then 
calculated  from  these  results. 

D.  Results  of  the  Test  Program 

1 .  Flare  Stability 

The  measurements  of  the  hydrogen 
volume  percent  at  lift  off  and  blow  out 
for  the  piloted  and  unpiloted  nominal  3- 
inch  (2.9  inch  inner  ;    .-  .•or    ii^pe  flare 
are  shown  in  Figurv  i  is  i  r  .:;,  t, n,  nf 
velocity   Because  the  hvirnw''.',    ;i:;;t';  t 
at  "  ^'  '  ^''''  v\  ,)>.  .isst-;,' :  ii .  V  '  hf  sa'iic  fi  >: 
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lift  off  mPd.surenit-iits  f<ir  ;>;ici!ci!  dv.d 
unpilotpri  flares   this  is  riMir»-s»'!it(.(;  fx 


the  upi't"     .-'•  >■   ■-  t-  ,k'  .'t'  '. 

Thp  ii.i'.i 

point  11.  '.l:v  :ar    .y;<*'r  -i^h' 

nnirr  !>!  Ihe 

figure  is  an  unex'   aiieii   >. 

UiH-  mat  is 

inconsistent  wiUi  a.,     'tur 

,iH!(i  points 

and  was  excluded  f.-in.  \hf 

:;'.:t'i\: 

regression  anaUsis  ".'  the  i 

h  i)if  ilH'a 

set.  The  midd:-  n;.'.  .hvn^t 

i,r\>-s  '.:'. 

Figure  1  an-  "■>■  '     iv^  u..' 

1  r'v  fs  vv  ■  hi  ii. 

•ctively. 


«»Ui»X.   CiKX    M.*0*&* 


Federal  Register    \(ji    h^    N      8'i    Minn.u     M<\    4     :->Ub    Files  and  Regulations 


J.  -» 4  ^'-t 


0^ 


CNJ 


c 

O 
O 

m 

LL 
0 

E 

D 

O 
> 


25 


20  h 


15  - 


10  ^ 


5  - 


0 


1                  1                  1 

A 

'1 

2.9'  Plain  Pipe  Fla'e 

fc 

Lft  of..  withoL,'!  piio; 

_ 

▲ 

Uft  o«,  with  pilot 

. 

• 

Blow  out,  w;thou' 

y    ■  -J  1 

0* 

C.99S6C.  I> 

DiOW  OJl,  wlin  pit 

Destrjctfon  Efficiency' 

09963--;              A 

- 

«      "  o  _ 
,  C  3&3S6 

- 

- 

i-ik'    ,  '  ^       /.  98^2  ^ 

-!•  tc  btow  ou; 
\                          measjrenenti 

■                           wtr,  r*o( 

Fb  to  bww  out 

- 

X 

"ft  to  Bf!  of 

neasurements, 

». 

-t 

wttfKXJipua 

. 

i 

measurements, 

z 

tvtt"i  and  wttfKHT.  p6ot 

r       !         I 

\ 

t                  ?                  ! 

or, 


40 


60 


rti 


Velocity  (ft/s) 


Figure  1.  Hydrcqen  volume  fractions  measured  at  lift  off 
and  birw  T-'At  on  the  nominal  3-inch  plain  pipe  flare,  with 
CX-..J,   without  pilot  flame  (Docket  No.  A-97-48,  II-I-l)  . 
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I.  Deslructioii  ttficieni.y 

The  measured  mean  destruction 
efficiencies  and  destruction  efficiencies 
at  the  95  percent  confidence  level  are 
shown  in  Figure  1.  All  the 
measurements  of  destruction 
efficiencies  at  conditions  more  stable 
than  lift  off  were  above  99  percent 
Further,  control  efficiencies  greater  than 
98  percent  were  found  at  hydrogen 
contents  below  the  lift  off  curve. 

in.  Rationale 

A.  The  Need  for  Specifications  for 
Hydrogen-Fueled  Flares 

The  EPA  is  taking  this  action  to 
amend  40  CFR  60  18  and  40  CFR  63.11 
since  the  EPA  sees  the  need  to  permit 
the  use  of  hydrogen- fueled  Hares  to 
meet  the  EPA  control  requirements.  As 
discussed  below,  hydrogen  has  a  lower 
heat  content  than  organics  commonly 
combusted  in  flares  meeting  the  existing 
flare  specifications  and  cannot, 
therefore,  be  used  to  satisfy  current 
control  requirements.  However,  since 
the  combustion  of  hydrogen  is  different 
than  the  combustion  of  organics.  and 
the  test  report  demonstrates  a 
destruction  efficiency  greater  than  98 
percent,  the  EPA  believes  that 
hydrogen-fueled  flares  meeting  the 
specifications  outlined  in  the 
amendments  will  achieve  a  control 
efficiency  of  98  percent  or  greater.  This 
level  of  control  is  equivalent  to  the  level 
of  control  achieved  by  flares  meeting  the 
existing  specifications.  In  addition  to 
achieving  the  same  destruction 
efficiency  of  VOC  or  organic  HAP.  the 
adoption  of  these  amendments  has  the 
added  advantage  of  reducing  the 
formation  of  secondary  pollutants;  since 
the  combustion  of  supplemental  fuel 
would  not  be  required  by  hydrogen- 
fueled  flares  to  meet  the  existing  flare 
specifications. 

1.  The  Heat  Content  of  Hydrogen 

The  heat  content  of  a  substance  is  a 
measure  of  the  amount  of  energy  stored 
within  the  bonds  between  atoms  in  each 
molecule  of  the  substance.  Hydrogen  is 
a  simple  molecule  consisting  of  two 
hydrogen  atoms  held  together  by  weak, 
hydrogen  bonds,  thus  resulting  in  a  low 
heat  content.  In  comparison,  organic 
chemicals  are  larger  chains  (or  rings)  of 
carbons  with  hydrogens  and  other  atoms 
attached  to  them.  These  molecules  are 
held  together  with  a  combination  of 
ionic,  covalent  and  hydrogen  bonds, 
which  contain  substantially  more 
energy  (i.e..  higher  heat  content)  than 
the  hydrogen  bond  in  the  hydrogen 
molecule. 


J..  1  hii  UillkjrtJiice  in  L-oinDustioii 
Between  Hydrogen  and  Organics 

The  first  phenomenon  to  explain  the 
difference  in  combustion  between 
hydrogen  and  organics  is  related  to  the 
thermodynamics  of  the  combustion 
reaction.  In  order  for  the  hydrogen  atom 
to  react  in  the  combustion/oxidation 
reaction,  the  weak  hydrogen  bond 
between  the  two  hydrogen  atoms  must 
first  be  broken.  Because  there  is  less 
energy  holding  the  hydrogen  atoms 
together,  less  energy  (heat)  is  required  to 
separate  them.  Once  the  hydrogen 
bonds  are  broken,  the  hydrogen  atoms 
are  free  to  react  in  the  combustion 
reaction. 

The  second  phenomenon  explaining 
the  difference  in  combustion  between 
hydrogen  and  organics  is  due  to 
hydrogen's  upper  and  lower 
flammability  limits.  The  flammability 
limits  are  the  minimum  (lower)  and 
maximum  (upper)  percentages  of  the 
fuel  in  a  fuel-air  mixture  that  can 

E>ropagate  a  self-sustaining  flame.  The 
ower  and  upper  flammability  limits  of 
hydrogen  are  4.0  and  74.2  percent, 
respectively,  which  is  the  second  widest 
range  of  lower  and  upper  limits  of 
substances  typically  combusted  in  flares 
(Docket  No.  A-97-48,  Item  No.  I1-I-2). 

The  third  phenomenon  explaining  the 
difference  in  combustion  between 
hydrogen  and  organics  is  the  relative 
difference  in  diffusivity  between 
hydrogen  and  organics  in  air.  Diffusivity 
refers  to  how  easily  molecules  of  one 
substance  mix  with  molecules  of 
another.  Further,  the  quicker  the  fuel 
and  air  in  a  flare  mix.  the  quicker  the 
combustion  reaction  occurs.  The 
measure  of  how  quickly  a  substance 
mixes  with  another  substances  is 
expressed  in  terms  of  the  diffusivity 
coefficient.  The  larger  the  diffusivity 
coefficient,  the  quicker  the  mixing.  The 
diffusivity  coefficient  for  the  mixture  of 
hydrogen  and  air  is  an  order  of 
magnitude  higher  than  those  for  the 
mixture  of  air  and  volatile  HAP  with 
readily  available  diffusivity  coefficients. 
Therefore,  hydrogen  is  more  diffuse  in 
air  compared  to  organics  and  more 
quickly  enters  the  flammability  range 
than  organics. 

B  Use  of  DuFont  Test  Results  as  the 
Basis  for  Hydrogen-Fueled  Flare 
Specifications 

These  tests  were  conducted  by 
DuPont  primarily  for  their  flaring 
conditions.  However,  after  reviewing 
the  test  plan,  observing  the  testing,  and 
thoroughly  reviewing  the  test  report 
supplied  by  DuPont.  the  EPA  concluded 
that  the  test  results  were  applicable  to 
all  nonassisted  flares  with  a  hydrogen 


content  of  8.0  percent  (by  volume)  or 
greater,  and  a  diameter  of  3  inches  or 
greater.  The  EPA  believes  that  the  test 
results  are  universally  applicable  since 
all  the  effective  data  points 
demonstrated  a  destruction  efficiency 
greater  than  98  percent,  with  the 
majority  achieving  greater  than  99 
percent  destruction.  Therefore,  if  the 
test  flare  can  achieve  these  destruction 
efficiencies,  then  the  EPA  expects 
industrial  flares  meeting  the  flare 
specifications  in  these  amendments  to 
achieve  a  destruction  efficiency  of  98 
percent  or  greater. 

In  selecting  the  conditions  under 
which  the  pilot  flare  testing  was  to  be 
conducted  and  interpreting  the  results 
of  the  testing,  a  "conservative"  decision 
was  made  for  each  choice,  that  is  the 
condition  that  would  most  likely  assure 
that  a  full-scale  flare  would  achieve  at 
least  as  high  and  possibly  higher 
destruction  efficiency  was  chosen.  This 
approach  appUed  to  the  selection  of 
flare  tip  design,  flare  tip  diameter,  pilot 
burner  heat  input,  and  characteristics  of 
the  surrogate  for  HAP  for  destruction 
testing.  It  also  applied  to  the  evaluation 
of  stability  testing  and  destruction 
efficiency  results,  as  well  as  the 
selection  of  operating  limits  applying  to 
hydrogen  concentration  and  tip 
discharge  velocity. 

1,  The  Selection  of  the  Flare  Type 

A  nonassisted,  plain-tip  flare  was 
used  in  the  testing  program  because  all 
of  DuPont's  flares  are  nonassisted.  A 
nonassisted  flare  is  a  flare  tip  without 
any  auxiliary  provision  for  enhancing 
the  mixing  of  air  into  its  flame.  The 
plain-tip  means  no  tabs  or  other  devices 
to  redistribute  flow  were  added  to  the 
rim  of  the  flare.  Because  the  presence  of 
tabs  improves  the  stability  of  the  flare 
by  channeling  the  flare's  flow  and 
improving  mixing  of  fuel  and  air,  it  was 
concluded  that  the  lack  of  tabs  (i.e.. 
plain  tip)  would  result  in  the  least  stable 
test  conditions. 

2.  The  Comparison  of  the  Selected  Flare 
with  the  Existing  Flare  Specifications 

A  3-inch  flare  was  selected  for  the 
emission  test  since  this  was  the  same 
size  flare  used  for  the  testing  to  establish 
the  basis  for  the  existing  flare 
specifications  in  40  CFR  60.18  and  40 
CFR  63.11.  Stability  tests  were 
conducted  using  propane  to  determine 
if  the  flare  was  operating  properly  and 
could  meet  the  existing  flare 
specifications.  Test  results 
demonstrated  that  this  flare  was  stable 
when  it  was  expected  to  be  stable  and 
not  stable  when  it  was  not  expected  to 
be  (i.e.,  as  indicated  by  the  existing  flare 
specifications). 
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3.  The  Size  of  the  Test  Flare 

Another  reason  for  using  the  3-inch 
flare  for  these  tests  is  because  a  3-inc.h 
flare  is  small,  relative  to  the  size  of 
flares  in  induslrv'  (as  a  point  of 
reference,  the  DuPont  flares  are  16  to  48 
inches  in  diameter).  Research  indicates 
that  sriialler  flares  are  less  stable  thar. 
larger  flares  (Docket  No,  A-97-48.  Itenn 
No.  II-I-l,  Sec  4,  rage  6)  Specifically. 
the  physical  parameter  Itnown  as  the 
velocity  gradient  can  be  used  to  predict 
when  a  ilame  will  blow  out  by  plotting 
the  velocity  gradient  versus  the  volume- 
pert;ent  hydrogen  The  larger  the 
boundary  velocitv  gradient,  the  more 
unstable  the  flame.  Further,  the  velocity 
gradient  is  inversely  proportional  to  the 
diameter  of  the  pipe  Therefore,  at  a 
given  velocity,  the  larger  the  pipe,  the 
smaller  the  boundary  velocity,  and  the 
more  stable  the  flame.  The  EP.\ 
concludes  that  if  a  stable  flame  can  be 
maintained  with  a  smaller  flare  pipe, 
then  a  larger  flare  would  be  expected  to 
be  stable  at  lower  hydrogen 
concentrations  and  higher  velocities. 
Therefore,  the  EPA  believes  that  3-inch 
or  larger  flares  that  meet  these 
specifications  will  have  destruction 
efficiencies  as  high  or  higher  than  those 
obtained  from  the  3-inch  pipe  flares. 

4.  The  Selection  of  the  Size  of  the  Pilot 
Burner 

The  amount  of  heat  input  from  the 
pilots  on  DuPont's  full-scale  hydrogen- 
fueled  flares  are  in  the  range  from  0.05 
to  0.6  percent  of  the  total  heat  input  to 
the  flares.  A  venturi  burner  turned 
down  to  approximately  one  third  of  its 
9,000  Btu/hr  capacity  was  used  for  the 
tests  described  in  this  document,  and 
the  heat  input  was  equal  to  0.3  to  0.6 
percent  of  the  pilot  flare's  total  heat 
input  during  the  stability  and 
destruction  efficiency  tests.  Therefore, 
the  heat  input  from  the  pilot  during  the 
tests  was  comparable  to  the  heat  input 
for  the  full-scale  flares  operated  by 
DuPont, 

The  relatively  small  proportion  of 
heat  input  from  the  venturi  burner 
compared  to  the  total  heat  input  to  the 
test  flare  would  not  be  expected  to  have 
a  significant  effect  on  either  the  stability 
or  destruction  efficiency  results, 
because  this  amount  of  heat  is 
insignificant  compared  to  the  flare's 
total  heat  content.  Also,  the  use  of  a 
pilot  burner  is  consistent  with  EPA's 
flare  specification  which  requires  that 
the  pilot  flame  be  present  at  all  times, 

5.  The  Selection  of  Ethylene  as  the 
Surrogate  for  HAP  to  be  used  in  the 
testing 

For  this  study  it  was  desired  to  select 
a  surrogate  for  HAP  that  was  more 


difficult  to  destroy  than  the  volatile 
HAP  present  in  the  large  scale  flare 
waste  streams,  and  which  could  be 
measured  at  a  concentration  of  10  parts 
per  billion  by  volume  and  higher.  In 
general,  the  difficulty  of  destruction  for 
organics  increases  as  the  molecular 
weight  decreases,  but  the  limit  of 
detection  decreases  as  the  molecular 
weight  decreases  It  is  obvious  then  that 
there  may  be  some  compromise 
necessary  in  selecting  a  surrogate  for 
HAP 

In  order  to  compare  the  relative 
difficulty  to  destroy  various  species,  a 
linear  multiple  regression  model  was 
used  that  calculates  a  destruction 
temperature  using  parameters 
describing  the  molecular  structure, 
autoignition  temperature,  and  residence 
time  as  inputs  to  the  model.  The 
destruction  temperatures  obtained  are 
theoretical  temperatures  for  plug  flow 
reactors  to  achie\'e  specified  destruction 
allowing  a  comparison  to  be  made 
among  various  chemical  species  to 
estimate  relative  deslructibility  (Docket 
No,  .^ -97-48,  item  No  II-I-14),  As  a 
first  step  the  destruction  temperatures 
were  calculated  for  all  the  chemical 
species  that  were  identified  as  present 
in  EhiPonfs  fuU-scaie  flare  waste 
streams.  The  next  step  was  to  calculate 
destruction  temperatures  for  the 
surrogates  for  HAP  under  consideration. 
(The  results  from  this  analysis  are 
presented  in  Tables  4—3  and  Table  4—4 
of  Docket  Item  11-1-14), 

In  comparing  the  model's  destruction 
temperature  estimates  for  candidate 
surrogates  for  HAP  present  in  DuPont's 
flare  streams,  the  best  choice  as  a 
surrogate  was  methane,  but  the 
detection  limit  was  too  high  to  be 
accepted  for  the  field  study.  The  next 
choice  was  methanol  but  not  only  is  the 
detection  limit  high,  it  is  a  HAP  and  it 
is  also  a  liquid  at  ambient  temperatures, 
presenting  handling  difficulties.  The 
next  candidate  considered  was  ethylene 
which  was  selected  for  the  study.  It  has 
a  higher  destruction  temperature  than 
all  the  organic  HAP  in  the  study,  except 
methanol,  and  has  an  acceptable  limit  of 
detection.  Therefore,  the  most  difficult 
to  destroy  substance  was  chosen  for  the 
study  that  was  feasible  to  use. 

6.  The  Criteria  for  a  Stable  Flame 

The  hydrogen  content  reported  when 
lift  off  was  first  observed  was  selected 
as  the  criterion  for  a  stable  flame, 
because  it  was  easy  and  precise  to 
identify.  The  EPA  concluded  that  this 
was  a  conservative  estimate  for  the 
stability  limit  because  destruction 
efficiencies  greater  than  98  percent  were 
noted  even  for  hydrogen  contents  below 
the  lift  off  level. 


Another  reason  why  the  EPA 
concluded  that  lift  off  was  a 
conservative  criterion  for  a  stable  flame 
was  based  on  a  correlation  between  the 
stability  ratio  and  the  destruction 
efficiency  observed  in  earlier  flare 
testing  conducted  in  the  1980's  (Docket 
No.  A-97-48.  Item  No.  11-1-5),  At  that 
time  it  was  demonstrated  that  the 
destruction  efficiencies  were  directly 
proportional  to  the  ratio  of  the  flare  gas 
heating  value  to  the  minimum  beating 
value  for  flame  stability  (i.e,,  stability 
ratio).  Regardless  of  the  substance  being 
combusted,  it  was  observed  that  the 
destruction  efficiency  plateaued  to 
greater  than  98  percent  destruction 
when  the  stability  ratio  was  above 
approximately  1.2.  For  this  test 
program,  the  destruction  efficiency 
versus  the  ratio  of  actual  hydrogen  to 
hydrogen  at  lift  off  (analogous  with  the 
stability  ratio,  and  referred  to  as  the 
hydrogen  ratio)  was  plotted  for  this  test 
program.  The  curve  of  the  data  was 
similar  to  those  obtained  from  the  flare 
test  programs  in  the  1980's,  Three  data 
points  demonstrated  that  at  stability 
ratios  below  1,0,  with  the  lowest 
stability  ratio  of  0.955,  destruction 
efficiencies  greater  than  98  percent  were 
achieved.  Since  the  amendrnents  for 
these  flare  specifications  require  a 
stabihty  ratio  of  1.0  or  greater,  it  is 
assumed  that  a  98  percent  or  greater 
destruction  efficiency  will  be  achieved. 

7.  The  Operating  Parameters  Used  for 
Testing  the  Destruction  Efficiency  (i.e.. 
Hydrogen  Content  and  Flare  Tip 
Velocity) 

The  destruction  efficiency  of  ethylene 
for  the  hydrogen-fueled  flares  was  tested 
at  high  tip  velocities  (i.e..  approximately 
100  to  120  ft/sec)  because  this  is  the 
velocity  range  expected  to  produce 
lower  destruction  efficiencies. 
Therefore,  if  acceptable  destruction 
efficiencies  are  observed  at  high  tip 
velocities,  then  at  least  as  high  or  even 
higher  destruction  efficiencies  are 
expected  at  lower  tip  velocities. 

The  expectation  to  observe  decreased 
destruction  efficiency  at  high  tip 
velocities  is  explained  by  two 
phenomena.  The  first  phenomenon  is 
due  to  the  increased  fuel  flow.  The 
increased  volume  of  fuel  flow  entrains 
more  air,  and  more  eddies  are  formed  at 
the  boundary  between  the  fuel  and  the 
air.  These  eddies  tend  to  strip  off  some 
of  the  gases'  flow,  even  before  the  flame 
is  able  to  combust  the  substances,  so 
uncombusted  or  incompletely 
combusted  substances  may  be  lost  to  the 
ambient  air. 

Another  phenomenon  explaining  the 
expectation  of  decreased  destruction 
efficiency  at  increased  tip  velocities 
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rMsuit:>  from  cuiiipdrisofis  ut  !>tabilit> 
ratios  at  different  tip  velocities  For  this 
test  program  the  ratio  of  the  hydrogsn 
content  at  lift  off  to  the  hydrogen 
content  at  blow  out  With  a  pilot  was 
used  as  an  analogous  ratio  to  the 
previously  mentioned  stability  ratio 
Further,  the  value  of  hydrogen  at  blow 
out  was  used  as  the  minimum  hydrogen 
content,  since  at  essentially  this  level  of 
hydrogen,  the  destruction  efficiencies 
were  above  98  percent  for  tip  velocities 
of  100  and  120  ft/sec.  The  DuPont  test 
program's  data  revealed  a  trend  where 
the  hydrogen  ratios  were  lower  at  higher 
velocities  compared  to  lower  tip 
velocities,  1.15  to  1.17  versus  1.3. 
respectively.  Since  the  test  programs  in 
the  1980's  demonstrated  that  the 
destruction  efficiency  is  directly 
proportional  to  the  stability  ratio,  then 
it  could  be  expected  that  the  same  or 
higher  destruction  efficiencies  would  be 
experienced  at  lower  tip  velocities 
where  the  hydrogen  ratios  are  larger. 

C.  Selection  of  the  Specifications  for 
Hydrogen-Fueled  Flares 

The  operating  specification  for 
hydrogen-fueled  flares  in  these 
amendments  is  the  maximum  tip 
velocity  for  a  given  hydrogen  content, 
from  the  equation  of  the  line  fitting  the 
data  from  tne  stability  testing  at  lift  off 
conditions  as  seen  in  Figure  1.  The 
equation  in  these  amendments  comes 
directly  from  the  test  report.  This 
equation  is  presented  in  the  appropriate 
form  in  Section  IV  of  this  preamble  with 
the  units  changed  to  metnc. 

There  are  safety  requirements  that 
must  be  carefully  considered  for  all  flare 
installations,  and  this  is  the  case  for  the 
user  of  these  hydrogen-fueled  flare 
amendments.  As  an  example,  if  the 
discharge  velocity  is  too  low  under 
certain  conditions,  the  flame  could 
propagate  back  into  the  process  with 
potentially  catastrophic  results.  These 
amendments  only  specify  a  maximum 
discharge  velocity  for  the  purpose  of 
assuring  efficient  destruction  of 
pollutants  in  waste  streams  and  do  not 
address  any  aspect  of  safe  operation. 
The  user  of  any  EPA  flare  '     itions 

should  carefully  consider  .res  of 

this  application,  not  just  the  limitation 
on  maximum  discharge  velocity,  and 
implement  all  necessary  measures  to 
assure  a  safe  operation.  Safe  opernting 
conditions  are  always  the  responsibility 
of  the  owner/operator  at  each  facility  to 
assure  that  all  applicable  safety 
requirements  are  adhered  to  whether 
they  are  company,  consensus  and/or 
governmental  requirements 

The  EPA  did  not  think  that 
extrapolating  the  data  outside  the  range 
of  values  tested  to  be  prudent,  therefore. 


,  tueled  llaru  specilic^tions 
I  •■         stricted  to  the  confines  of 

the  conditions  used  for  the  test  program. 
The  following  restrictions  are  included 
in  the  hydrogen-fueled  flare 
specifications: 

1.  Nonassisted  Flares 

The  amendments  are  applicable  to 
only  nonassisted  flares  because  that  is 
the  only  type  of  fiare  tested  for  these 
amendments. 

2.  Continuous  Flame 

The  existing  flare  specifications 
require  the  presence  of  a  continuous 
fiame  where  reliable  ignition  is  obtained 
by  continuous  pilot  burners  designed 
for  stability.  To  ensure  that  the  pilot  is 
continuously  lit.  a  flame  detection 
device  is  required.  These  amendments 
incorporate  the  same  requirements  for 
the  same  reason,  to  ensure  flame 
stability. 

3.  Minimum  Flare  Diameter 

The  testing  was  conducted  on  3-inch 
flares,  therefore  ^his  is  the  minimum 
flare  diameter  for  the  amendments. 

4.  Minimum  Hydrogen  Content 

The  minimum  hydrogen  content  in 
the  gas  streams  tested  was  rounded  to 
the  nearest  whole  number.  8.0  volume 
percent,  and  set  as  the  defining 
minimum  hydrogen  concentration 
cutoff  for  a  hydrogen-fueled  flare. 

5.  Maximum  Tip  Velocity 

The  maximum  tip  velocity  was  set  at 
37.2  m/sec  (122  h/s],  because  that  was 
the  highest  tip  velocity  tested. 

6  Flame  Stabilizers 

Flame  stabilizers  (often  called  fiame 
holders)  are  allowed  because  stability 
and  destruction  efficiency  testing  was 
conducted  without  them,  so  if  these  tabs 
stabilize  the  fiame  even  better  mixing, 
and  potentially  greater  destruction 
efficiencies  can  be  achieved. 

7.  Minimum  Flare  Tip  Velocity 

A  minimum  flare  tip  velocity  was  not 
listed  since  evidence  indicates  that 
performance  will  not  be  diminished  due 
to  lower  tip  velocities  (See  the 
pret;eding  discussion  concerning  safety 
responsibilities). 

D.  Decision  To  Proceed  With  Direct 
Final  Rulemaking 

This  notice  is  being  published  as  a 
direct  final  notice  since  the  EPA  does 
not  anticipate  relevant  adverse 
comments.  For  the  reasons  discussed  in 
this  notice,  the  EPA  believes  that 
hydrogen-fueled  flares  meeting  the 
operating  specification  in  this 


amendment  win  acnieve  the  same 
control  efficiency,  i.e..  98  percent  or 
greater,  as  flares  complying  with  the 
existing  flare  specifications.  Further, 
these  specifications  will  result  in 
reduced  emissions  of  carbon  monoxide, 
nitrogen  oxides,  and  carbon  dioxide 
formed  during  the  combustion  of 
supplemental  fuel  necessary  for 
hydrogen-fueled  flares  to  comply  with 
existing  regulations.  By  promulgating 
these  amendments  some  companies 
using  hydrogen-fueled  flares  can.  as  of 
the  effective  date  of  this  amendment, 
reduce  supplemental  fuel  use  resulting 
in  cost  savings  and  reduced  emissions. 

IV   Summary  of  the  Ampndments  to  the 
Flare  SpeciriCattion^ 

The  amendments  to  the  flare 
specifications  add  requirements  for 
nonassisted  flares  that  combust  8.0 
percent  (by  volume)  or  greater  of 
hydrogen  in  the  stream  and  have  a  3- 
inch  or  greater  diameter.  The 
amendments  present  an  equation  that 
calculates  the  maximum  allowable  flare 
tip  velocity  for  a  given  volume  percent 
of  hydrogen.  This  equation  format  is 
similar  to  the  one  used  for  air-assisted 
flares  in  the  existing  flare  specifications. 
The  specific  equation  for  the  maximum 
tip  velocity  for  hydrogen-fueled  flares 
is: 

V„„=(X„2-K,)*  Kj 
Where: 
V„„=Maximum  permitted  velocity,  m/ 

sec. 
Ki=Constant.  6.0  volume-percent 

hydrogen 
KjsConstant.  3.9(m/sec)/volurae- 

percent  hydrogen. 
XK2=The  volume- percent  of  hydrogen. 

on  a  wet  basis,  as  calculated  by 

using  the  American  Society  for 

Testing  and  Materials  (ASTM) 

Method  D1946-77 

This  direct  final  rule  adds 
specifications  for  hydrogen-fueled  flares 
to  both  40  CFR  60.18  and  63.11.  The 
amendments  to  the  General  Provisions 
for  NSPS  are  contained  in  40  CFR  60.18. 
In  addition,  40  CFR  60.18  (c)(4)(i)  was 
revised  to  correct  an  earlier  published 
typographical  error.  The  amendments  to 
the  General  Provisions  for  NESHAP  are 
contained  in  40  CFR  63.11(b)(9).  40  CFR 
63.11(b)(8)  was  also  revised  to  make  the 
number  of  significant  figures  consistent 
throughout  the  specifications. 

rV.  Impacts 

The  impacts  discussed  in  this  section 
are  only  for  six  DuPont  flares  that  are 
required  by  current  or  pending  EPA 
regulations  to  meet  the  existing  flare 
specifications.  The  EPA  does  not  have 
information,  and  cannot  estimate 
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impacts  for  other  hvdrogen-fueled  flares 
in  the  United  States  Therefore,  the 
following  estimates  are  limited  to  these 
six  DuPont  flares 

A.  Primary  Air  Impacts 

The  amended  flare  specifK^tions  will 
reduce  emissions  by  the  same  amount 
(i.e.,  98  percent  or  greater)  as  emissions 
would  be  reduced  by  using  flares 
meeting  the  existing  flare  specifications. 

B.  Other  Environmental  Impacts 

The  Agency  estimates  that  these 
amendments  to  the  flare  spetirications 
will  reduce  secondarv  emissions  of 
pollutants  since  the  combustion  of 
supplemental  organic  fuel  will  no 
longer  be  required:  therefore,  there  will 
be  no  emissions  resulting  from  the 
combustion  of  a  supplemental  fuel.  It  is 
estimated  that  these  flare  specification 
amendments  will  reduce  annual 
emissions  from  the  six  affe<::ted  DuPont 
flares  by  147  megagrams  (161  tons  per 
year)  of  critena  pollutants  (i.e.,  124 
megagrams  (136  tons  per  year)  of  carbon 
monoxide,  and  22  7  megagrams  (25  tons 
per  year)  of  nitrogen  oxides)  and  39,900 
megagrams  (44,000  tons  per  vear)  of 
carbon  dioxide 

In  addition  to  these  secondary 
emission  reductions,  there  mav  also  be 
State  regulations  that  require  owners/ 
operators  to  follow  the  existing  flare 
specifications,  and  by  allowing  the 
owners/operators  to  meet  the 
specifications  in  these  amendments, 
there  may  be  further  reductions  in 
secondary  air  emissions  Therefore. 
these  impacts  are  a  minimal  estimate  of 
the  potential  secondary  air  emission 
reductions. 

C.  Energy  Impacts 

These  amendments  to  the  fiare 
specifications  are  expected  to  decrease 
the  amount  of  energy  used  by  DuPont  s 
six  hydrogen-fueled  Hares  since  these 
flares  will  no  longer  be  required  to 
combust  secondary  fuel.  The  expected 
energy  savings  is  estimated  to  be  7.75  x 
10*  cubic  feet  of  natural  gas  annually 
(7.75  X  10"  Btu/yr)  . 

D.  Cost  and  Economic  Impacts 

Cost  savings  will  be  realized  due  to 
these  amendments  by  not  requiring  the 
combustion  of  supplemental  fuel  (to 
comply  with  the  original  heat  content 
requirements),  and  by  not  requiring  the 
subsequent  resizing  of  the  existing  flares 
that  would  result  from  a  requirement  to 
combust  supplemental  fuel  in  order  to 
accommodate  the  additional  flow  of 
supplemental  fuel  The  cost  of  natural 
gas  as  supplemental  fuel  for  the  six 
affected  flares  is  estimated  to  be  S2  H 
million  per  year.  The  capital  investment 


to  replace  a  smaller  flare  tip  with  a 
larger  one  is  estimated  to  be 
approximately  $667,000  per  flare  or  S4 
million  for  all  six  flares.  The  total 
annual  savings  achieved  by  allowing 
hvdrogen-fueled  flares  that  fulfill  the 
specifications  of  these  amendments  are 
the  sum  of  the  annual  fuel  cost  savings, 
and  the  annualization  of  the  capital 
savings  (calculated  to  be  $280,000  per 
year)  Therefore,  total  annual  savings  for 
the  SIX  affected  DuPont  flares  are 
estimated  to  be  $3.08  million  per  year. 
Since  sources  using  these  hydrogen- 
fueled  fiare  specifications  will 
experience  savings,  no  adverse 
economic  impacts  will  result  from  this 
action. 

E.  Summary  of  Impacts 

This  section  discussed  the  cost 
savings,  emission  reduction  of 
secondary  pollutants,  and  energy 
savings  from  only  the  six  DuPont  flares 
sub)ect  to  current  or  pending 
regulations.  These  flare  specification 
amendments  have  the  potential  to 
reduce  emissions  and  sa\  e  money  and 
fuel  from  hydrogen-fueied  flares  of 
which  the  EPA  is  not  vet  aware. 

VI,  Administrative 

A  !'aperv,ork  Reduction  Act 

This  rule  does  not  (  ontain  any 
information  collection  subject  to  the 
Office  of  Management  and  Budget 
iOMBl  approval  under  the  Paperwork 
Reduttion  Act  \?KA].  44  U.S.C.  3501  et 
seq. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  (58  FR 

51735  (October  4.  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant'  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action  '  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv: 

(3)  Materially  alter  the  hud'getarv 
impact  of  entitlements,  grants  user  fees, 
or  loan  programs  or  the  rights  aiid 
obligations  of  recipients  thereof;  or 

(4!  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  ihe 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


It  has  been  determined  that  these 
amendments  are  not  a  'significant 
regiilatory  action"  under  me  terms  of 
Executive  Order  12866  and,  therefore, 
are  not  subject  to  review  by  the  Office 
of  Management  and  Budget. 

C.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  this 
rule  imposes  no  additional  regulatory 
requirements,  but  merely  expands  the 
types  of  flares  that  may  be  used  to  meet 
the  requirements  of  40  CFR  60  and  40 
CFR  63. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
( 'Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  standards  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector,  of, 
in  the  aggregate,  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost  effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  standard  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  standards. 

The  EPA  has  determined  that  the  final 
standards  do  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of,  in  the  aggregate,  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
nor  do  the  standards  significantly  or 
uniquely  impact  small  governments, 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  the  requirements  of  the 
Unhmded  Mandates  Act  do  not  apply  to 
this  final  rule. 

E.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
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of  the  United  i>tates  bHA  will  submit  a 
report  containing  this  rule  and  other 
required  infonnation  to  the  U.S.  Senate, 
the  VS.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Ragtater  This  rule  is  not  a 
*'ma)or  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFB  Part  60 

F.nvironmental  protection.  Air 
pollution  control.  Incorporation  by 
reference. 

40  CFB  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 

Datad   April  17.  IW8. 
Carol  M.  Browner, 
Admmtstrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  eO— STANDARDS  OF 
PERFORMANCE  FOR  NEW 

STATU  NARY  SOURCES 

1.  The  authonty  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  LI  S.C.  7401.  7411.  7414. 
7416.  7429.  7601  and  7607 

Subpart  A — General  Provisions 

2.  Section  6U.  17  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

160.17    Incorporation  by  raferenc*. 

•  •  a  •  • 

(a)*   •   * 

(6)  ASTM  D 1946-7  7.  Standard 
Method  for  Analysis  of  Reformed  Gas  by 
Gas  Chromatography.  IBR  approved  for 
§§B0.45(n(5)(i).  60.l8(c)(3)(i).  60.18(f), 
60.614(d)(2)(ii).  60.614(d)(4). 
60.664(d)(2)(ii).  60.664(d)(4).  60.564(f). 
60.704(d)(2)(ii)  and  60.704(d)(4). 

•  •         •         •         • 

3.  Section  60. 18  is  amended  by 
revising  paragraphs  (c)(3)  and  (c)(4)(i). 
and  by  adding  paragraphs  (c)(3)(i)  and 
(c)(3)(ii)  to  read  as  follows: 

f  60. 18     General  control  device 
requirements. 

•  •         •         •         • 

(O*  •  • 

(3)  An  owner/operator  has  the  choice 
of  adhering  to  eitlier  the  heat  content 
speciHcations  in  paragraph  (c)(3)(ii)  of 
this  section  and  the  maximum  tip 
velocity  specifications  in  paragraph 
(c)(4)  of  this  section,  or  adhering  to  the 


rvquireineiils  iii  paragraph  (c)(3)(il  of 
this  section 

(i)(A)  Flares  shall  be  used  that  have  a 
diameter  of  3  inches  or  greater,  are 
nonassisted,  have  a  hydrogen  content  of 
8.0  percent  (by  volume),  or  greater,  and 
are  designed  for  and  operated  with  an 
exit  velocity  less  than  37  2  m/sec  (122 
ft/sec)  and  less  than  the  velocity.  V„„. 
as  determined  by  the  following 
equation: 

V„„=(Xh2-K,)'K2 

Where: 

Voun'Maximum  permitted  velocity,  m/ 


Ki^t^nstant.  6.0  volume-percent 

hydrogen. 
Kj=Constant.  3.9(m/sec)/volume- 

percent  hydrogen. 
XMi=The  volume-percent  of  hydrogen, 
on  a  wet  basis,  as  calculated  by 
using  the  American  Society  for 
Testing  and  Materials  (ASTM) 
Method  D1946-77.  (Incorporated  by 
reference  as  specified  in  §60.17). 
(B)  The  actual  exit  velocity  of  a  flare 
shall  be  determined  by  the  method 
specified  in  paragraph  (f)(4)  of  this 
section. 

(ii)  Flares  shall  be  used  only  with  the 
net  heating  value  of  the  gas  being 
combusted  being  112  MJ/scm  (300  Btu/ 
scf)  or  greater  if  the  flare  is  steam- 
assisted  or  air-assisted;  or  with  the  net 
heating  value  of  the  gas  being 
combusted  being  7  45  MJ/scm  (200  Btu/ 
scf)  or  greater  if  the  flare  is  nonassisted. 
The  net  heating  value  of  the  gas  being 
combusted  shall  be  determined  by  the 
methods  specified  in  paragraph  (f)(3)  of 
this  section. 

(4)(i)  Steam -assisted  and  nonassisted 
flares  shall  be  designed  for  and  operated 
with  an  exit  velocity,  as  determined  by 
the  methods  specified  in  paragraph 
(0(4)  of  this  section,  less  than  18.3  m/ 
sec  (60  f^/sec).  except  as  provided  in 
paragraphs  (c)(4)(ii)  and  (iii)  of  this 
section. 


PAH'  0..1     NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

I.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U  SC  7401.  7411,  7412. 
7414.  7416.  7429,  7601  and  7607 

SubD.Tr'  A     Genera!  Provisions 

I.  itictiua  bJ.  1 1  IS  anienaeu  Dy 
revising  paragraphs  (b)(6)  and  (b)(8), 
and  by  adding  paragraphs  (b)(6)(i)  and 
(b)(6)(ii)  to  read  as  follows: 


§  63  1 1     Control  device  requirements 

(b)*   *   * 

(6)  An  owner/operator  has  the  choice 
of  adhering  to  the  heat  content 
specifications  in  paragraph  (b)(6)(ii)  of 
this  section,  and  the  maximum  tip 
velocity  s[>ecifications  in  paragraph 
(b)(7)  or  (b)(8)  of  this  section,  or 
adhering  to  the  requirements  in 
paragraph  (b)(6)(i)  of  this  section. 

(i){A)  Flares  shall  be  used  that  have  a 
diameter  of  3  inches  or  greater,  are 
nonassisted.  have  a  hydrogen  content  of 
8.0  percent  (by  volume)  or  greater,  and 
are  designed  for  and  operated  with  an 
exit  velocity  less  than  37.2  m/sec  (122 
fl/sec)  and  less  than  the  velocity  Vn,„, 
as  determined  by  the  following 
equation: 

V„„=(X„,-K,)*K2 
Where: 
Vm„=Maximum  permitted  velocity,  m/ 

sec. 
K|=Constant,  6.0  volume-percent 

hydrogen. 
K2=Con8tant,  3.9(ra/sec)/volume- 

percent  hydrogen. 
XH2=The  volume-f)ercent  of  hvdroxen, 
on  a  wet  basis,  as  calculated  by 
using  the  American  Society  for 
Testing  and  Materials  (ASTM) 
Method  D1946-77.  (Incorporated  by 
reference  as  specified  in  §63.14). 
(B)  The  actual  exit  velocity  of  a  flare 
shall  be  determined  by  the  method 
specified  in  paragraph  (b)(7)(i;  nf  this 
section. 

(ii)  Flares  shall  be  used  only  with  the 
net  heating  value  of  the  gas  being 
combusted  at  11.2  MJ/scm  (300  Btu/scO 
or  greater  if  the  flare  is  steam -assisted  or 
air-assisted;  or  with  the  net  heating 
value  of  the  gas  being  combusted  at  7.45 
M/scm  (200  Btu/ scf)  or  greater  if  the 
flares  is  non-assisted.  The  net  heating 
value  of  the  gas  being  combusted  in  a 
flare  shall  be  calculated  using  the 
following  equation: 


Where: 

HT=Net  heating  value  of  the  sample, 
MJ/scm;  where  the  net  enthalpy  per 
mole  of  o^gas  is  based  on  combustion 
at  25  "C  and  760  mm  Hg.  but  the 
standard  temperature  for  determining 
the  volume  corresponding  to  one  mole 
is  20  "C. 
K=Constant= 


1.740x10" 


J     1     Vg-moleY 
^  ppmv  /,   scm    A 


MJ 
kcal 


Vppmv 

where  the  standard  temperature  for  (g 
mole/scm)  is  20  "C. 
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Ci=Concentration  of  sample  component 
i  in  ppmv  on  a  wet  basis,  as 
measured  for  organics  by  Test 
Method  18  and  measured  for 
hydrogen  and  carbon  monoxide  by 
.\merican  Society  for  Testing  and 
Materials  (ASTM)  D1946-77 
(incorporated  by  reference  as 
specified  in  §63,14). 

Hi=Net  heat  of  combustion  of  sample 
component  i.  kcal/g-mole  at  25  °C 
and  760  mm  Hg.  The  heats  of 
combustion  may  be  determined 
usmg  .\STM  D2382-76 
(incorporated  b\  reference  as 
specified  in  §63  14)  if  published 
values  are  not  available  or  cannot 
be  calculated. 

n=Nuniber  of  sample  components. 

•  •        •         •         • 

(8)  Air-assisted  flares  shall  be 
designed  and  operated  with  an  exit 
velocity  less  than  the  velocity  \'max  The 
maximum  penmtted  velocity.  Vm„.  for 
air-assisted  flares  shall  be  determined 
by  the  following  equation: 
V™„=8  n  +0.708(Hr) 
Where: 
Vm«=Maximum  permitted  velocity,  m/ 

sec 
8.71=rConstant. 
0.708=Constant. 
HT=The  net  heating  value  as  determined 

in  paragraph  'b)(6)(ii)  of  this 

section. 

*  *        *        «        • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[FRL-698-6] 

Technical  Amendments  to  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Texas;  Revised 
Geographical  Designation  of  Certain 
Air  Quality  Control  Regions; 
Correction  of  Effective  Date  Under 
Congressional  Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  June  3,  1997  (62  FR 
30270),  the  Environmental  Protection 
.^genrv  published  in  the  Federal 
Register  a  direct  final  rule  approving  a 
July  2,  1993.  request  by  the  Governor  of 
Texas  to  revise  the  geographical 
boundaries  of  seven  Air  Quality  Control 
Regions  (AQCRs)  in  the  State  of  Texas 
to  conform  with  the  Texas  Natural 


Resource  Conservation  Commission 
(TNRCC)  regional  boundaries,  which 
established  an  effective  date  of  August 
4,  1997  This  document  corrects  the 
effective  date  of  the  rule  to  May  4,  1998 
to  be  consistent  with  sections  801  and 
808  of  the  Congressional  Review  Act 
(CR.M.  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  5  U.S'C.  801  and  808. 

ER=^cnvE  DATE;  This  rule  is  effective  on 

Mav  4.  1C»9H 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Eagles.  Office  of  Air,  at  (202)  260- 

5585 

SUPPLEMENTARY  INFORMATION: 
I,  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copv  of  the 
rule,  to  each  House  of  Co.ngress  and  to 
the  Comptroller  General  of  the  General 
.Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertent]\ 
failed  to  submit  the  above  .oiie  as 
required:  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
June  3,  1997,  Federal  Register 
dotrument,  b\-  ope.'^tion  of  lav*,  the  rule 
did  not  take  effect  on  .August  4,  1997, 
as  stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  been 
submitted  both  Hou.ses  of  Congress  and 
the  G.AO.  This  document  amends  the 
effective  date  of  the  rule  consistent  with 
the  provisions  of  the  CR.A. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable. 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  tdday's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EP.A  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  June  3  1997,  EPA 
finds  that  good  cause  exists  to  provide 
for  an  immediate  effective  date  pursuant 
to  5  U.S.C.  553(d)(3)  and  808(2), 


II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
sjjecified  by  Executive  Order  12875  (58 
FR  58093.  October  28,  1993),  or  involve 
special  consideration  of  envirormiental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (  5  U.S.C.  601  et seq).  EPA's 
compliance  with  these  statutes  and 
Executives  Orders  for  the  underlying 
rule  is  dis(  ,.ssk  1  in  the  June  3,  1997, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 
Mav  4.  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  April  22.  1998. 
Carol  Browner, 
Administrator. 
|FR  Doc.  98-11544  Filed  S-1-98;  8:45  ami 
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AU  tiUN;  r  111.11  r\u  If    <  i  m  iit>  tion  Of 
pffprtive  date  under  CRA. 


s  MM  .       On  July  3.  1997  (62  FR 
35972).  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  action  to  correct 
entries  to  the  table  in  §81.331  of  Title 
40  of  the  Code  of  Federal  Regulations 
(CFR)  for  "New  Jersey-Carbon 
Monoxide,"'  which  established  an 
effective  date  of  July  3,  1997  This 
document  corrects  the  effective  date  of 
the  rule  to  May  4,  1998  to  be  consistent 
with  sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  5 
use  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  4.  1998 

FOR  FURTHEB  INFORMATION  CONTACT: 
Tom  tttgies,  Offiiie  of  Air  at  (202)  250- 
5585. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  efTeci  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  mcludes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO)  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
July  3,  1997.  Federal  Register 
document,  by  operation  of  law.  the  rule 
did  not  take  effect  on  July  3.  1997.  as 
stated  therein.  Now  that  EPA  has 
dist;overed  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 

firo«;edure  are  unnecessary.  The  Agency 
inds  that  this  constitutes  good  cause 


under  5  U.S.C  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  July  3.  1997.  EPA 
finds  that  good  cause  exists  to  provide 
for  an  immediate  effective  date  pursuant 
to  5  U.S.C.  553(d)(3)  and  808(2). 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "sigiuficant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28.  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16.  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  use.  601  et  seq  ]  EPAs 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  July  3.  1997,  Federal 
Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
May  4.  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  April  22.  1998. 
Carol  Browner. 
Administrator. 
IFRCKjc  98-1 1.S46  Filed  S-1-98;  8:45  ami 
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Amendments  to  the  Test  Procedures 
tor  Heavy-Duty  Engines,  and  Light- 
Duty  Vehicles  and  Trucks  and 
Amendments  to  the  Emission  Standard 
Provisions  for  Gaseous  Fueled 
Vehicles  and  Engines 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  September  5,  1997,  EPA 
promulgated  a  direct  final  rulemaking 
that  amended  several  sections  of  the 
heavy-duty  engine  test  procedure 
regulations.  These  changes  were  needed 
in  order  to  accommodate  the  use  of  new 
testing  equipment,  to  provide  greater 
flexibility  in  the  type  of  testing 
equipment  used  and  to  ensure  uniform 
calibration  and  use  of  the  testing 
equipment.  EPA  stated  that  it  would 
withdraw  any  provisions  that  received 
adverse  or  critical  comments.  EPA  also 
published  a  notice  of  proposed 
rulemaking  at  that  time  proposing  the 
same  amendments.  Due  to  adverse 
comments  that  were  received  regarding 
three  provisions  of  the  final  rule.  EPA 
is  removing  those  three  provisions  in 
this  action.  The  Agency  intends  to  issue 
in  the  near  future  a  final  rule  addressing 
these  provisions. 
EFFECTIVE  DATE:  June  3.  1998. 
ADDRESSES:  .Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  No. 
A-96-07.  and  are  available  for  public 
inspection  and  photocopying  between  8 
a.m.  and  5:30  p.m.  Monday  through 
Friday.  EPA  may  charge  a  reasonable  fee 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jaime  Pagan.  Lb  tP.\.  Lngine  Programs 
and  Compliance  Division,  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105. 
Telephone  (734) 668-4574- 
3.„PPLEME^^■ARY  INFORMATION: 

Table  of  Contents 

1  Introduction 

II.  Administrative  Designation  and 

Regulatory  Analysis 

III.  Regulatory  Flexibility 
rV.  Unfunded  Mandates 

V.  Paperwork  Reduction  Act 

VI.  Submissions  to  Congress  and  the  General 

Accounting  Office 

VII.  Copies  of  Rulemaking  Documents 

I    !  nil  imIik  tion 

Oq  September  5.  1997.  EPA  published 
a  direct  final  rule  (62  FR  47114)  and 
accompanying  notice  of  proposed  rule 
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(62  FR  46937)  making  amendments  to 
the  test  procedures  for  heavy-duty 
engines  and  light  duty  vehicles  and 
trucks.  The  changes  were  made  m  order 
to  accommodate  the  use  of  new  testing 
equipment  and  clarif)'  certain  issues 
that  had  been  identified  since  the  test 
procedures  were  first  promulgated. 
Although  KP.^  believed  that  the  action 
was  non-controversial,  adverse 
comments  were  received  from  the 
Engine  Manufacturers  .\ssociation 
(EMA)  and  from  the  .American 
Automobile  Manufacturers  .Association 
(AAMA)  Their  respective  adverse 
comments  have  been  placed  in  the 
public  docket  for  viewing. 

Both  of  the  comments  received  by 
EPA  referred  to  changes  made  to 
§§86.1333-90,  86  119-90   86-131^+-^4 
and  86.1319-90  In  §86  1333-90  EP.\ 
provided  a  new  requirement  for  cvc  le 
verification  at  idle  condilious.  The  new 
requirement  stated  that  for  idle 
segments  that  are  seven  seconds  or 
longer,  the  average  feedback,  torque 
must  fall  withm  ;10  ft-ib  of  CITT,  Both 
EMA  and  A.\MA  commented  that 
current  dynamometer  systems  utilized 
might  not  be  capable  of  controlling 
torque  to  this  specification  and  thus  the 
time  period  might  have  to  be  lengthened 
or  modifications  made  to  dynamometer 
control  systems. 

EPA  also  revised  §§86.119-90. 
86.1319-84  and  86.1390-90  to  require 
manufacturers  to  verify  that  the  critical 
flow  venturi  is  achieving  critical  flow 
when  using  a  CFV-CVS  sampling 
system  during  the  emissions  test.  Both 
EMA  and  AAMA  commented  that, 
although  they  agree  with  the  technical 
merits  of  such  requirement,  more  lead 
time  would  be  needed  to  make  the 
software  and  hardware  changes 
necessary  to  comply. 

Finally,  EPA  made  a  correction  to  its 
light-duty  diesel  fuel  cetane 
specification  in  §86  1 13-94.  In  the 
Gaseous  Fuels  Rule  (.59  FR  48472) 
modifications  to  the  section  specifying 
certification  fuel  parameters  for  li^t- 
duty  vehicles  and  tnicks  resulted  in 
inadvertent  changes  to  the  diesel  fuel 
specifications.  In  its  comments.  AAMA 
expressed  concern  that  the  change  will 
not  provide  sufficient  lead  time  for 
manufacturers  to  comply  and  that,  in 
addition,  diesel  hydrocarbon  emissions 
are  sensitive  to  cetane  levels  and  thus 
in-use  compliance  issues  could  be 
created  in  the  future. 

As  a  result  of  these  adverse 
comments,  EPA  is  removing  the 
provisions  of  the  direct  final  rule  that 
pertain  to  the  comments  received.  EPA 
is  thus  reinstating  the  regulatory 
language  in  those  provisions  as  it  was 
prior  to  the  publication  of  the  direct 


final  rule  on  September  5.  1997.  EPA's 
decision  to  remove  these  regulatory 
changes  is  not  based  on  EPA's 
agreement  or  disagreement  with  the 
adverse  comments  received.  The 
removal  is  based  solely  on  the  receipt  of 
the  comments  themselves.  As  stated  in 
the  September  .5,  1997  rule,  the 
provisions  would  become  effective  only 
if  no  persons  submitted  adverse 
comments  or  requested  an  opportunity 
to  comment 

As  noted  abo\e,  MP.\  published  a 
notice  of  proposed  rulemaking  on 
September  5,  1997  (62  FR  46937)  to 
accompany  the  direct  final  rule 
published  on  that  date   As  noted  in  that 
notice  of  proposed  rulemaking,  if  EPA 
received  adverse  comments,  all  public 
comments  received  regarding  the  direct 
final  rule  would  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  Agency  would  not 
institute  a  second  comment  period  on 
the  proposed  rule 

Therefore,  EPA  intends  to  issue  a  final 
rule  in  the  near  future  regarding  the 
portions  of  the  direct  final  rule  that  the 
commenters  addressed,  and  that  are 
removed  today  EP.'\  will  take  the 
comments  it  has  received  into  account 
in  promulgating  this  final  rule.  No 
further  comment  period  is  contemplated 
prior  to  completion  of  the  final  rule. 

II.  .\dministrative  Designation  and 
Regulatory  .Analysis 

Under  Exetutis  e  O-der  12866  |58  FR 
51735  (October  4   1193)1.  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMBl  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  enact  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4l  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  EPA  has  determined  that 
this  action  is  not  a  "significant" 


regulatory  action  within  the  meamng  of 
the  Executive  Order  and  is  therefore  not 
subject  to  OMB  review. 

III.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  In  support  of  its  proposed 
rule  entitled  Control  of  Emissions  of  Air 
Pollution  from  Highway  Heavy-Duty 
Engines  (61  FR  33421,  June  27, 1996). 
EPA  characterized  the  heavy-duty 
engine  manufacturing  industry  in 
Chapter  3  of  its  Regulatory  Impact 
Analysis  (RIA).  Based  on  that 
characterization,  EPA  has  determined 
that  these  technical  amendments  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

rV.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  written  statement  to 
accompany  any  rule  where  the 
estimated  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector 
will  be  $100  million  or  more  in  any  one 
year.  Under  section  205.  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  govenunents  that  may  be 
significantly  and  uniquely  impacted  by 
the  rule.  EPA  has  determined  that  the 
costs  to  State,  local,  or  tribal 
governments,  or  the  private  sector,  from 
this  rule  will  be  less  than  $100  million. 

V    PapervMj!  k  Reduction  Act 

The  technical  amendments 
promulgated  by  this  action  do  not  create 
or  change  the  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et.seq.  The  Office  of  Management 
and  Budget  (OMB)  has  previously 
approved  the  information  collection 
requirements  already  contained  in  all 
the  Part  86  sections  amended  by  this 
action  and  has  assigned  OMB  control 
numbers  2060-0104  and  2060-0064. 

VI.  Submission  to  (.onErps'-  and  the 
General  Accounting  Ufiice 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  which  includes  a 
copy  of  the  rule,  to  each  House  of 
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ofthr  ['A  will  submit  a 

report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 
U.S.  House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  defined  by  5  U.S.C.  804(2). 

VII.  Copies  of  Rulemaking  Documents 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  rule  are 
available  via  the  Internet  on  the  OfRce 
of  Mobile  Sources  (OMS)  Home  Page 
(http://www.epa.gov/OMSWWW/).  This 
service  is  free  of  charge,  except  for  any 
cost  you  already  incur  for  Internet 
connectivity.  An  electronic  version  is 
made  available  on  the  day  of 
publication  on  the  primary  Web  site 
(http:/i^  www.epa.gov/docs/fedrgstr/ 
EPA-AIRy). 


r  itMsr  iiute  that  due  to  differences 
between  the  software  used  to  develop 
the  documents  and  the  software  into 
which  the  documents  may  be 
downloaded,  changes  in  format,  page 
length,  etc..  may  occur. 

List  ,.'"siiiH»-.  is  in  *f\  rrv.  i*.it<  RR 

EnviruiuiieiUdl  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Confidential 
business  information.  Gasoline. 
Incorporation  by  reference.  Labeling. 
Motor  vehicle  pollution.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  14.  1998. 
Caral  M  R...v.n.-r 
Adminn: 

For  the  reasons  set  forth  in  the 
preamble,  part  86  of  chapter  I  of  title  40 


ttem 


of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  86^^   CONTROL  OF  MR 
POLLUTION  FFK>M  NEW  AhM)  »N-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHMCLE  ENGINES 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  i  ne  aumurity  citation  for  part  86 
continues  to  read  as  follows: 

.\uth..rits    42  use.  7401-7671q. 

2.  Section  86.113-94  of  subpart  B  is 
amended  by  revising  the  table  after 

(iH6  '-'i  -<**     f-oei  specifications- 


(2)* 


Cetane  Number  

DistiNatK>n  range: 

IBP 

10  pet.  point  

50  pet.  point  

90  pet.  point  

EP 

Gravity  a 

Total  sulfur 

Hydrocartxx)  composrtKXi: 

Afomatics.  mtn 

Paratlms 

Naphfhenes 

Olefins  

Flashpoint,  min 

Viseosity.  centistokes  

'  Remainder. 


(•C) 

•F 

(•C) 

•F 

(•C) 

•F 

rc) 

•F 
(•Q 

•API 
pet. 

pet. 


•F 
CC) 


ASTIwltest 

mettiod 

No. 


0613 

D86 

D86 

D86 

086 

086 

0287 
02622 

01319 
01319 

093 
0445 


Type  2-0 


42-60 


340-400 
(171.1-204.4) 

400-460 
(204.4-237.8) 

470-640 
(243.3-282.2) 

560-630 
(293.3-332.2) 

610-690 

(321.1-365.6) 

32-37 

0.03-0.05 


27 

(') 


130 

(54.4) 

2.0-3.2 


3.  Section  86.119-90  of  Subpart  B  is  amended  by  revising  paragraph  (b)(3)  and  removing  paragraph  (b)(8)  to  read 
as  follows; 

§86.11»-00    CVS  calibration. 


(b)  *    •    * 

(3)  Measurements  necessary  for  flow  calibration  are  as  follows: 


CALIBRATION  DATA  MEASUREMENTS 


Parameter 


Barometne  pressure  (corrected)  

Air  tem(>erature.  ftowmeter    

Pressure  depression  upstream  ol  LFE 

Pressure  drop  across  LFE  matnx  

Air  flow  


Symtx)! 


ETI 
EPI 
EDP 

a 


Units 


Inches  Hg  (kPa)  ... 

"F  (°C)  

Inches  H20  (kPa) 
Inches  H20  (kPa) 

Ft '/min.  (m'/mio.) 


,  Tolerances 


±.01  in  Hg  (±.034  kPa). 
±.25°F  (±.14»C). 
±.05  in  H2O  (±.012  kPa). 
±.005  in  H2O  (+.001  kPa). 
±.5  pet. 
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Pa'a-^e'er 

Symbol 

Units 

Tolerances 

CFV   '"•ie:  aecessic"      „......„.„«_ _ 

PPI 

T, 
Sp.  Gr 

Inches  fluid  (kPa)  

±.13  in  fluid  (±055  kPa). 

TerriDera'jrp  a'  ver'..-    in'e'          ' „ _...„ 

"F  CO  

±0.5'F  {±.28«C). 

Specific  g'av  'v  o*  -la  oee'  •  uid  (1.75  oil)   „ 

4.   Section   86.1319-«4   of  bubp^n 
read  as  follows: 

§86l3i&-&4     CVS  calibration. 


N  is  amended  by  revising  paragraph  (d)(3}  and  removing  paragraph  (d)(8)  to 


(d)  *  *  * 

(3)  Measurements  necessr.'\  '  ir  flow 


calibration  are  as  follows: 

CAi..BRA'iON  Data  MEASuhEMENTS 


Parameter 


Baro'^etric  Dressure  (corrected)  

Ai'  'e-noera'ure.  flowmeter      

•^'essufe  depression  upstream  of  LFE  

''^'esswe  arop  across  LFE  matnx  

Ar'     tiOW  

>v  :niet  aepressior         « , 

"er^pera'ure  a'  ventu-^  iniet  , 

Specific  gravity  of  ^anoTiefer  fiuiO  n  75  oH) 


Sv-nbol 


Units 


Pb 
ETI 

EP' 
EDP 

a 
PPI 

Tv 

Sp.  Gr 


Inches  Hg  (kPa)  .. 

•F  CO  .: 

Inches  H20  (kPa) 
Inches  H20  (kPa) 
Ff/mln.  (m^/min.) 
Inches  flukj  (kPa) 
"F  CC)  


Tolerances 


±.01  in  Hg  (±034  kPa) 

±.25»F  (±.14''C). 

±.05  in  HtO  (±012  kPa). 

±.005  in  HjO  {±.001  kPa). 

±.5  pot. 

±.13  in  fluid  (±.055  kPa). 

±0.5"F  (±0.28''C). 


5.    Sectioa   8^  mf>~-90    of   Subpart 
rpad  as  follow"! 

§86  1319-90     CVS  calibration. 


N  is  amended  by  revising  paragraph  (d)(3)  and  removing  paragraph  (d)(8)  to 


(d)  *   •    • 

(3)  Measurements  necessar-\  f'>r  flow 


calibration  are  as  follows: 

Ca.iBRA-^iON  D^'1  MEASv^c^MENTS 


Parameter 


Symtx)! 


Units 


Sensor-readout  tolerances 


Barometric  pressure  (corrected)  

Aif  'emperatu'e    ii'o  flowmeter  

pressure  a:op  Detween  t^e  inlet  ana  throat  01  metenng  venturi 

A?  fiCA  

f  V  iniet  depression  , 

'empergtjre  at  ve^tur  ipset  

Speafic  gravity  of  manometer  fiuic    f  .75  oil)   


Pb 

ETI 

EOP 

a 
PPI 

T, 

Sp.  Gr 


in  Hg  (kPa)  

"F  CO  

Inches  H20  (kPa) 
Ft=»/min.  (rrfllmin,) 
Inches  fluid  (kPa) 
°F  CO  


±.01  in  Hg  (±034  kPa). 
±0.5  'F  (±0.28  "C). 
±0.06  in  H2O  (±0.012  kPa). 
±.5%  ot  NBS  "tnje"  value. 
±.13  in  fluid  (±055  kPa). 
±4.0  "F  (±222  •€). 


6.  Section  86.1333-90  of  Subpart  N  is 
amended  by  revising  paragraphs  (d) 
heading  and  introductory  text,  (d)(1) 

and  fd](2)  to  read  as  fn'hius: 

§86.1333-^     Transient  test  cycle 
generation 

•  *  •  •  * 

(d)  Cold  start  t  rihancement  devices 

The  zero  pen.etit  speed  specified  in  the 

''!;k;irie  (i\T!aniOn;t'ter  s(  hedules 


petuli  X  ! 


"^i  to  th 


operation  of  the  engine's  automatic  cold 
start  enhancement  device 

fl1  During  autorr.atu  c  n,c  start 
enhanceiiier'.t  device  oiin^ation,  a 
manual  transmission  engine  shall  be 
allowed  to  idle  at  whatever  speed  is 
required  to  produce  a  feedhai  >,  torque  of 


Oft-lb!^ 


ft-lbs  (usin^   tor  example, 


shaii  De  superseded  by  proper 


clutch  disengagement,  speed  to  torque 
iontrui  switching,  software  overrides, 
etci  at  those  points  m  appendix  T  ff)(l), 
(f)(2),  or  (fK3)  to  this  part  whe-c  'vith 
reference  speed  and  nr^feren;  e  torque  are 
zero  percent  vaiues. 


(2)  During  automatic  cold  start 
enhancement  device  operation,  an 
automatic  transmission  engine  shall  be 
allowed  to  idle  at  whatever  speed  is 
required  to  produce  a  feedback  torque  of 
cm  ft-lbs.  ±10  ft-lbs.  (see  paragraph 
(e)(2)  of  this  section  for  definition  of 
CITT)  at  those  points  in  appendix  I 
(0(1).  (f)(2),  or  (f)(3)  to  this  part  where 
both  reference  spveed  and  reference 
torque  are  zero  percent  values. 
*        *        •        •        • 

[FRD0C.9S       -  -  Filed  5-1-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
[FRL-6M2-3J 

Technical  Amendments  to 
Imldacloprid:  Pesticide  Tolerances  for 
Emergency  Exemptions;  Correction  o( 
Etiectlve  Date  Under  Congressional 
Review  Act  (CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

action:  Final  rule:  correction  of 
effective  date  under  CRA. 

summary:  On  [uly  9,  1997  (62  PR 
36691),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  Tinal  rule  establishing  time- 
limited  tolerances  for  combined 
residues  of  imldacloprid  in  or  on  the 
crop  group  citrus  fruits  and  processed 
commodity  dried  citrus  pulp,  which 
established  an  effective  date  of  July  9. 
1997.  This  document  corrects  the 
effe<:tive  date  of  the  rule  on  May  4.  1998 
to  be  consistent  with  sections  801  and 
808  of  the  Congressional  Review  Act 
(CRA).  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  5  U  S!C.  801  and  808. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
Mav  4.  I'^m 

F0«  FURTHER  INFORMATION  CONTACT: 
Angela  Hofman,  Office  of  Pesticide 
Programs  and  Toxic  Substances  at  (202) 
260-2922 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Se<:tion  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  atK)ve  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
July  9.  1997.  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  July  9,  1997,  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  CongrsM 
and  the  GAO  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA 

Section  408(e)(2)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)(2).  provides  that  the 
Administrator,  before  issuing  a  final 
rule  under  section  408(e)(1),  shall  issue 
a  proposed  rule  and  allow  60  days  for 


public  LOiniiieiit  unless  ixie 
Administrator  for  good  cause  finds  that 
it  would  be  in  the  public  interest  to 
provide  a  shorter  period.  EPA  has 
determined  that  there  is  good  cause  for 
making  today's  rule  final  without  prior 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
effective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  section 
408(e)(2).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since  July 
9.  1997.  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
effeciive  date  pursuant  to  5  U.S.C. 
808(2).  Under  section  408(g)(1)  of 
FFDCA.  today's  rule  is  effective  upon 
publication. 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CR,^.  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  July  9.  1997, 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated 

II.  AdministTdlivf'  Ki'quirfmt'nts 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  July  9,  1997,  PHpra! 
Register  document. 

Pursuant  to  5  U.S.C,  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 


ij.^  House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office:  however,  in 
accordance  with  5  U.S.C.  808(2),  this 
rule  is  effective  on  May  4,  1998.  This 
rule  is  not  a  "major  rule"  as  defined  in 
5  use.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amendment  effective  date. 

Dated;  April  22.  1998. 
Carol  Browner. 

Administrator 

[FR  Doc  9fl   ' '  -^>^  ^\\ed  5-1-98;  845  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  130 
[FRL-6982-41 

Technical  Amendments  to 
Myclobutanil;  Pesticide  Tolerances  for 
Emergency  Exemptions,  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 

summary:  On  July  9.  1997  (62  FR 
36671),  the  Environmen'ai  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  establishing  a  time- 
limited  tolerance  for  combined  residue 
of  myclobutanil  in  or  on  peppers  (bell 
and  non-bell),  pepp)ermint  and 
spearmint,  which  established  an 
effective  date  of  July  9,  1997.  This 
document  corrects  the  effective  date  of 
the  rule  to  May  4,  1998  to  be  consistent 
with  sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
use  fiOl  and  808. 
EFFECTIVE  DATE:  This  rule  is  effective 
Slav  4    IM^^H 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hofman.  Office  of  Pesticide 
Programs  and  Toxic  Substances  at  (202) 
260-2922. 
SUPPLEMENTARY  INFORMATION: 

I    Bat  kground 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
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the  Comptroller  General  of  the  General 
Accounting  Office  (GAG)  EPA  recentlv 
discovered  that  it  had  inadvertentl\ 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  nile  was 
promulgated  on  the  date  stated  in  the 
July  9.  1997.  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  luly  9.  1997.  as 
stated  therein.  Now  that  EP.'\  has 
discovered  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  Congress 
and  the  GAO  This  document  amends 
the  effective  date  of  the  niie  consistent 
with  the  provisions  of  the  CRA. 

Section  408(e)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Art  (FFDCA),  21 
U.S.C.  34f)a(e)(2).  provides  that  the 
.^dmlnlStrato^.  before  issuing  a  final 
rule  under  section  408(e)(1).  shall  issue 
a  proposed  rule  and  allow  60  davs  for 
public  comment  unless  the 
Administrator  for  good  clause  finds  that 
it  would  be  in  the  public  interest  to 
provide  a  shorter  period.  EPA  has 
determined  that  there  is  good  cause  for 
making  today's  rule  final  without  prior 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
effective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  section 
408(e)(2).  Moreover,  since  today's  action 
does  not  create  anv  new  regulatorv 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since  [uly 
9.  1997.  EPA  finds  tfiat  good  cause 
exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  L'SC. 
808(2).  Under  section  408(g){l  j  of 
FFDCA.  today's  rule  is  effective  upon 
publication 

Because  the  delay  m  the  effective  date 
was  caused  by  EP.'\'s  inadvertent  failure 
to  submit  the  rule  under  the  CRA.  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faitri  reiving  upon  the 
effective  date  stated  in  the  July  9,  1997. 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated 

II.  Administrative  B^equirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  .Manaates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  official  as 


specified  bv  Executive  Order  12875  (58 
FR  5809.3.  October  28.  1993)  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  b\' 
Executive  Order  12898  (59  FR  7629. 
February  16.  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  .administrative 
Procedure  .^ct  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provision  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  July  9.  1997.  Federal 
Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  F"aimess  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
US  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
Cj«neral  of  the  General  ,^ccounting 
Office:  however,  in  accordance  with  5 
r.S.C  808(2).  this  rule  is  effective  on 
.Mav  4,  1998.  This  rule  is  not  a  "major 
rule    as  defined  in  5  U.S.C  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
.Accordingly,  to  the  extent  it  is  available. 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated   April  22.  1998. 
Carol  Browner, 
Admwistrator. 
;FR  Doc  98-11555  Filed  5-1-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[FRL-5982-6] 

Technical  Amendments  to 
Azoxystrobin;  Pesticide  Tolerances: 
Correction  of  Effective  Date  Under 
Congressional  Review  Act  (CRA) 

AGENCY:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  July  9,  1997  (62  FR 

3BB84i.  the  Environmental  Protertion 
.Agency  publiahed  \n  the  Federal 
Register  a  final  rule  establishing 
tolerances  for  residues  of  the  fungicide 
azoxystrobin.  which  established  an 
effec-tive  date  of  June  3   1997.  This 
document  corrects  the  effective  date  of 
the  rule  to  May  4.  1998  to  be  consistent 
with  sections  801  and  808  of  the 


Congressional  Review  Act  (CRA), 

enacted  as  part  of  the  Small  Business 

Regulatory  Enforcement  Fairness  Act,  5 

use.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

May  4,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

-Angela  Hoftnan,  OfBce  of  Pesticide 

Programs  and  Toxic  Substances  at  (202) 

260-292: 

SUPPI.EMENTAP'  information: 

1   Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
July  9, 1997  federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  June  3,  1997,  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  408(e)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)(2),  provides  that  the 
Administrator,  before  issuing  a  final 
rule  under  section  408(c)(1),  shall  issue 
a  proposed  rule  and  allow  60  days  for 
public  comment  unless  the 
Administrator  for  good  cause  finds  that 
it  would  be  in  the  public  interest  to 
provide  a  shorter  p>eriod.  EPA  has 
determined  that  there  is  good  cause  for 
making  today's  rule  final  without  prior 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
effective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  section 
408(e)(2).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
know  of  the  underlying  rule  since  July 
9,  1997,  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
808(2).  Under  section  408(g)(1)  of 
FFDCA,  today's  rule  is  effective  upon 
pubhcation. 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
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does  not  believe  that  affected  entities 
that  acted  in  good  faith  relywiR  upon  lh« 
effective  date  stated  in  the  luly  9,  1997. 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

II.  Admintstrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unhinded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994}  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  .Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq).  EPAs 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  )uly  9,  1P97.  Federal 
Regiiter  document 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
und  other  required  information  to  the 
US  Senate,  the  U.S.  House  of 
RepreMntatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C  808(2).  this  r\ile  is  effective  on 
May  4.  1998.  This  rule  is  not  a  "ma)or 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Datml  April  22.  1998. 
Carol  Browner, 
AdministixitOT 
IFR  Doc  98-11554  Filed  5-1-98.  8  45  ami 
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ENVIRONMENTAL  PROTECTION 
A(iENCY 

40  CFR  Par'  180 

(FRL-6»a2-n 

T ,.,  1-1  r, I r .1  i  Amendrnents  to  Cydanillde: 
pps"  •..  d«»  T:)ierances.  Cofection 
Corr«H:!iOP  of  Effective  Dale  Under 
Conq^essionai  Review  Ac!  (CRA) 

AufcNCT.  r.iiviruiiimjiiitii  r  luitn.iioii 

Agency  (EPA). 

ACTtON:  Final  rule;  correction  of 

effective  date  under  CRA. 

summary:  On  June  25.  1997  (62  FR 
34182).  the  Envjronmental  Protection 
Agency  published  in  the  ^••<il■Ia! 
Register  a  final  rule  correi  ;ium  ^j\  ihe 
tolerance  level  for  meat  of  cattle,  goats, 
horses,  hogs  and  sheep,  which 
established  an  effectivj  date  of  May  23, 
1997.  This  document  corrects  the 
effective  date  of  the  rule  to  May  4. 1998 
to  be  consistent  with  sections  801  and 
808  of  the  Congressional  Review  Act 
(CRA),  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  5  U.S.C.  801  and  808 
EFFECTIVE  DATE:  This  rule  is  effective  on 
May  4.  1998. 

FOR  FURTMeR  INFOI«(UT10N  CX)NTACT: 
Angela  Hofman.  Office  of  Pesticide 
Programs  and  Toxic  Substances  at  (202) 
260-292; 
SUPPl-EME.S'A.Rr  ..S.P'JRMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  talcing  effeci  until  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Account  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
June  25,  1997,  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  May  23,  199/.  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  Congress 
and  the  GAO  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  408(e)(2)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
use.  346a(e)(2).  provides  that  the 
Administrator,  before  issuing  a  final 
rule  under  section  408(e)(1).  shall  issue 
a  proposed  rule  and  allow  60  days  for 
public  comment  unless  the 
Administrator  for  good  cause  finds  that 
it  would  be  in  the  public  interest  to 


provide  a  shorter  pe.'      '.    I  1  \  .'  i'- 
determined  that  there  .b  guou  .  auM-  lor 
making  today's  rule  final  without  prior 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
effective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  .^gen^y  finds  that  this 
constitutes  good  cause  under  section 
408(e)(2).  Moreover,  since  today  s  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since  June 
25.  1997,  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
808(2).  Under  section  408(gJ(l)  of 
FFDCA.  today's  rule  is  effective  upon 
publication. 

Because  the  delay  in  the  effective  date 
was  caused  by  EPAs  inadvertent  failure 
to  submit  the  rule  under  the  CRA.  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  June  25, 
1997.  Federal  Register  should  be 
penalizt'd  ;f  ^^it^v  vst-rt-  complying  with 
the  rule  as  promulgated. 

II.  Administrative  Requirements 

Under  E,xecutive  Order  12866  158  FR 
51735,  October  4,  1993),  this  action  is 
not  a  'significant  regulatory  action  "  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28.  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16.  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  use.  601  etseq). 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
May  4.  1998.  This  rule  is  not  a  "major 
rule  "  as  defined  in  5  U.S.C.  804(2). 
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This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule:  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated;  April  22,  1998. 
Carol  Brewner. 

Adminisiralor 

IFR  Doc  98-11553  Filed  5-1-98;  8;45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-5982-1] 

Technical  Correction  to  Heading  of 
Federal  Register  Publication 
Announcing  Firwl  Authorization  of 
Revisions  to  Arizona  Hazardous  Waste 
Program 

AGENCY:  Environmpnta!  Protection 

Agency  (EPA), 

AcnON:  Technical  correction. 

SUMMARY:  On  March  7,  1997  (62  FR 
10464).  EF.^  published  an  immediate 
final  rule  concerning  authorization  of 
revisions  to  Arizona's  hazardous  waste 
management  program  under  the 
Resource  Conser\ation  and  Recovery 
Act  (RCR.M  The  title  to  the  Federal 
Register  publication  announcing  the 
rule  mistakenly  referred  to  Nevada 
instead  of  .A.nzona  The  purpose  of  this 
document  is  to  correct  this  title. 
EFFECTIVE  DATE:  This  correction  is 
effective  on  Mav  4.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  McClain-Vanderpool,  U.S.  EPA 
Region  IX  (WST-3)  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
telephone:  (415)  744-2086. 
SUPPLEMENfTARY  INFORMATION: 

\.  Background 

Section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)) 
provides  that  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  technical  correction  • 
final  without  prior  proposal  and 
opportunity  for  comment  because  (1) 
the  correction  creates  no  new  regulatory 
requirements,  and  (2)  interested  persons 
have  already  been  put  on  notice  of  the 
error  by  a  March  21,  1997,  Federal 


Register  publication  (62  FR  13.540; 
correcting  the  error  and  extending  the 
effective  date  of  the  .March  ",  1997   rv;ie 
ithe  March  21,  1997  rule  did  not  take 
effect,  however,  because  EPA  did  not 
submit  the  rule  to  Congress  as  required 
by  section  801  of  the  Congressional 
Review  Act).  For  the  same  reasons.  EP.*. 
finds  that  good  cause  exists  to  provide 
for  an  immediate  effective  date  of  this 
correction  pursuant  to  5  U.S.C.  553(d)(1) 
and  802 

U.  AdmiRistrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  manda'e  as  describe  in  the 
Unfunded  .Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  bv  Executive  Order  12875  (58 
FR  ,58093.  October  18.  1993),  or  involve 
special  consideration  of  environmental 
justice  issues  as  required  bv  Executive 
Order  12808  (59  FR  7629,  February  16, 
1994!  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  EPA's  compliance  with 
these  statutes  and  Executive  Orders  for 
the  underlving  rule  is  discussed  in  the 
March  7,  1997.  Federal  Re^i-ster 
document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  .Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  technical  correction 
is  effective  on  May  4,  1998.  This 
correction  is  not  a  "major  rule"  as 
defined  in  5  U.S.C.  804(2). 

This  rule  only  corrects  the  title  to  the 
March  21.  1997.  Federal  Register 
publication;  it  does  not  amend  any 
substantive  requirements  contained  in 
the  rule.  Under  these  circumstances,  it 
is  EPA's  view  that,  to  the  extent  it  is 
available,  any  judicial  review  would  be 
limited  to  this  correction. 

Dated:  .^pril  22,  1998. 
Carol  Bro»wier, 
Administrator. 
[FR  Doc.  98-1 1 558  Filed  5-1-98;  8:45  am) 
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ENVIRONMENTAL  FROTECTK>N 
AGENCY 

40  CFR  Part  281 
[FRL-6981-21 

Technical  Arr>enOfT»ents  to  Dtstnct  ot 
Columbia;  Final  Ap>provai  ot  Slate 
Underground  Storage  Tank.  Program; 
Correction  of  Effective  Date  Under 
Cor»gressior\al  Review  Act  (CRA) 

AGBICY:  Enviommental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  determination  on 
the  EHstrict  of  Columbia's  application 
for  program  approval;  correction  of 
effective  date  under  CRA. 

summary:  On  July  9,  1997  (62  FR 
36696 J,  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  notice  of  final  determination 
on  the  District  of  Columbia's  application 
for  program  approval  concerning  the 
District  of  Columbia's  application  for 
approval  of  its  underground  storage  tank 
program  under  Subtitle  1  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
which  established  an  effective  date  of 
August  8.  1997.  This  document  corrects 
the  effective  date  of  the  rule  to  May  4, 
1998  to  be  consistent  with  sections  801 
and  808  of  the  Congressional  Review 
Act  (CRA),  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Ad.  5  U.S.C.  801  and  808, 
EFFEC"nvE  DATE:  This  rule  is  effective  on 

FOR  FURTHER  INFORMATION  OOHlhCV. 

hi'^ara  Hostage,  Office  of  Solid  Waste 
ana  Emergency  Response  at  (202)  260- 

7979. 

SUPPLEMENTARY  INFORMATION: 

i    Bat  kyrfiunri 

bection  801  ot  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
July  9,  1997,  Federal  Register 
document,  by  operation  of  law,  the  July 
9,  1997.  rule  did  not  take  effect  on 
August  8, 1997.  as  stated  therein.  Now 
that  EPA  has  discovered  its  error,  the 
rule  has  been  submitted  to  both  Houses 
of  Congress  and  the  GAO,  This 
document  amends  the  effective  date  of 
the  rule  consistent  with  the  provisions 
of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  533(b)(B), 
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provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter  Thus,  notice  and  public 
procedure  are  unnecessary  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  luly  9.  1997.  EPA 
finds  that  good  cause  exists  to  provide 
for  an  immediate  effective  date  pursuair 
to  5  U.S.C.  553(d)(3)  and  808(2) 

Because  the  delay  in  the  effeciive  datt 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA.  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  thr 
effective  date  stated  in  the  July  9.  1997. 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
spe<:ified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  under  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq).  EPA's  compliance  with 
these  statutes  and  Executive  Orders  for 
the  underlying  rule  is  discussed  in  the 
July  9,  1997.  Federal  Register 
document. 

Pursuant  to  5  U.S.C,  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 


and  other  required  information  to  the 
U.S.  Senate,  the  US.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
use.  808(2),  this  rule  is  effective  on 
May  4,  1998.  This  rule  is  not  a  "major 
rule  "  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated  April  22.  1998. 
Carol  Browner. 

Adtnimstrator 
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f  EDtRAL  COMMUNICATIONS 
COMMISSION 

4  '  CFR  Prm  'i 

(MM  0<x  ket  No    9'    ??3    PtM    90M] 

Radio  Broadcasting  Services; 
Ashclown  and  DeQueen.  AR 

AU£NCt:  reilerai  v^uiiilliullications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  In  response  to  a  petition  for 
rule  making  filed  jointly  on  behalf  of 
Bunyard  Partnership.  Jay  W  Bunyard 
and  Anne  W.  Bunyard.  this  document 
substitutes  Channel  227C3  for  Channel 
221 A  at  Ashdown,  Arkansas,  and 
modifies  the  license  of  Bunyard 
Partnership  for  Station  KARQ(FM).  as 
requested.  Additionally,  to 
accommodate  the  modification  at 
Ashdown,  Channel  221C2  is  substituted 
for  Channel  226C2  at  DeQueen, 
Arkansas,  and  the  license  of  Jay  W. 
Bunyard  and  Anne  W.  Bunyard  for 
Station  KDQN-FM  is  modified 
accordingly.  As  the  petitioners' 
modification  request  was  filed  pursuant 
to  the  provisions  of  Section  1.420(g)(3) 
of  the  Commission's  Rules,  competing 
expressions  of  interest  for  Channel 
227C3  at  Ashdown  were  not  permitted. 
See  62  FR  58936,  October  31,  1997. 
Coordinates  for  Channel  227C3  at 
Ashdown.  Arkansas,  are  33-40-22  and 
94-11-02;  coordinates  for  Channel 
221C2  at  DeQueen.  Arkansas,  are  34- 
13-35  and  94-17-35.  With  this  action, 
the  proceeding  is  terminated. 
EFFECTIVE  DATE:  June  8.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 


SUPPltMFN^  ARy  INFORMATION;    1  hlS  IS  a 
V-,  :.    ,.'-■-■•    ■'■!)»'  ^  cm';;; NM'ii;  s  Report 
and  Order.  MM  Docket  No.  97-223. 
adopted  April  15,  1998,  and  released 
April  24.  1998.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FFCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW  . 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  1231  20th  Street.  NW., 
Washington.  DC  20036.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

4- (KK  Hart  73— (AMKNDEDl 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Autbority:  47  H  S  C.  154.  303.  334.  336. 

§73.202  1  Amended) 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas  is  amended 
by  removing  Channel  221A  and  adding 
Channel  227C3  at  Ashdown. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas  is  amended 
by  removing  Channel  226C2  and  adding 
Channel  221C2  at  DeQueen. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

jFR  E)oc.  98-11738  Filed  5-1-98:  8:45  ami 

BiiiiNO  coo€  rru-oi-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  393 

[FHWA  DocKet  No    MC-94-31    FHWA-97- 

2318] 

BIN  2125-AD42' 

Parts  and  Accessories  Necessary  tor 
Safe  Operation,  Antilock  Brake 
Systems 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final.rule. 

Summary:  The  FHWA  is  amending  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  require  that 
air-braked  truck  tractors  manufactured 
on  or  after  March  1.  1997,  and  air- 
braked  single-unit  trucks,  buses,  trailers, 
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and  converter  dollies  manufactured  on 
or  after  March  1.  1998.  be  equipped 
with  antilock  brake  systems  (.^BSsl  that 
meet  the  requirements  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
121.  The  FHW,'^  is  also  requiring 
hydraulic-braked  trucks  and  buses 
manufactured  on  or  after  March  1,  1999. 
to  be  equipped  with  .•KBSs  that  meet  the 
requirements  of  FMVSS  No.  105.  In 
addition,  the  agency  is  requiring  motor 
carriers  to  maintain  the  ABSs  on  these 
vehicles.  This  rulemaking  is  intended  to 
ensure  that  the  in-service  brake 
standards  of  the  FMCSRs  are  consistent 
with  the  FMVSSs  The  nilemaking 
would  also  improve  the  safety  of 
operation  of  commercial  motor  vehicles 
by  reducing  the  incidence  of  accidents 
caused  by  jackknifing  and  other  losses 
of  directional  stability  and  control 
during  braking.  With  regard  to 
commercial  motor  vehicles 
manufactured  pnor  to  the  dates 
previously  mentioned,  the  FHWA  is  not 
requiring  motor  carriers  to  retrofit  such 
vehicles  with  ABSs. 
DATES:  This  rule  is  effective  June  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Larrv  W.  Minor.  Office  of  Motor  Carrier 
Research  and  Standards.  HCS-10.  (202) 
366-4009;  or  Mr,  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel,  HCC-20, 
(202)  366-1354,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington.  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t  ,  Monday  through  Friday, 
except  Federal  holidav^ 
SUPPLEMENTARY  INFORMATION: 

Llectronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  EKDT 
Dockets,  Room  PL— 401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dras.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/nara/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://wwrw.access.gpo.gov/su — docs. 

Background 

Section  4012  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  (Pub.  L.  102-240,  105 
Stat.  1914.  2157)  directs  the  Secretary  of 
Transportation  to  initiate  a  rulemaking 


concerning  methods  for  improving  the 
braking  performance  of  new  commercial 
motor  vehicles.  '  including  truck 
tractors,  trailers,  and  their  dollies. 
Congress  specifically  directed  that  the 
rulemaking  examine  antilock  systems, 
means  of  improving  brake  compatibility, 
and  methods  of  ensuring  effectiveness 
of  brake  timing 

The  National  Highway  I  raffic  Safety 
Administration  (VHTSA)  Rulemaking 

In  response  to  the  ISTEA.  the  NHTSA 
published  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  105,  Hydraulic  Brake  Systems,  and 
FMVSS  No.  121,  Air  Brake  Systems,  to 
require  that  medium  and  heavy  vehicles 
be  equipped  with  an  ABS  to  improve 
the  lateral  stability  (i.e..  traction)  and 
steering  control  of  these  vehicles  during 
braking  (60  FR  13216.  March  10,  1995). 
For  truck  tractors,  the  ABS  requirement 
is  supplemented  by  a  48.3  kilometer  p>er 
hour  (30-mph)  braking-in-a-curve  test 
on  a  low  coefficient  of  friction  surface 
using  a  full  brake  application.  By 
improving  lateral  stability  and  control, 
these  requirements  will  significantly 
reduce  jackknifing  and  other  losses  of 
control  during  braking,  as  well  as  the 
deaths  and  injuries  caused  by  those 
control  problems. 

In  addition,  the  NHTSA  final  rule 
requires  all  powered  heavy  vehicles  to 
be  equipped  with  an  in-cab  lamp  to 
indicate  ABS  malfunctions.  Truck 
tractors  and  other  trucks  equipped  to 
tow  air-braked  trailers  are  required  to  be 
equipped  with  two  separate  in-cab 
lamps:  one  indicating  malfunctions  in 
the  towing  vehicle  .ABS  and  the  other  in 
the  trailer  ABS.  The  requirement  for  the 
in-cab  lamp  to  alert  the  driver  of 
malfunctions  in  the  trailer  ABS  applies 
to  trucks  and  truck  tractors 
manufactured  on  or  after  March  1,  2001 
(61  FR  5949,  February  15,  1996). 
Trailers  produced  during  an  initial  11- 
year  period  (March  1,  1998  through 
March  1.  2009)  must  also  be  equipped 
with  an  external  malfunction  indicator 
that  is  visible  to  the  driver  of  the  towing 
tractor  (61  FR  5949). 

The  amendments  to  FMVSS  No.  105 
become  effective  on  March  1,  1999. 
With  the  exception  of  the  in-cab 
indicator  for  trailer  ABS  malfunctions, 
the  amendments  to  FMVSS  No.  121 
became  effective  on  March  1,  1997.  for 


truck  tractors,  and  on  March  1, 1998.  for 
air-braked  trailers,  converter  dollies, 
single  unit  trucks,  and  buses. 

FHWA  Notice  of  Intent 

On  March  10.  1995.  the  FHWA 
published  a  notice  of  intent  to  initiate 
a  rulemaking  concerning  requirements 
for  ABSs  on  commercial  motor  vehicles 
operating  in  interstate  commerce  (60  FR 
13306).  "The  notice  of  intent  included  an 
extensive  discussion  of  the  NHTSA's 
ABS  fleet  study  conducted  between 
1988  and  1993.  Copies  of  the  reports 
from  the  fleet  study  have  been  placed  in 
the  docket. 2  The  NHTSA  tracked  the 
maintenance  {>erformance  histories  of 
200  truck  tractors  and  50  semitrailers 
equipped  with  ABSs,  as  well  as  the 
histories  of  a  comparison  group  of  88 
truck  tractors  and  35  semitrailers  that 
were  not  equipped  with  ABSs  to 
determine  the  incremental  maintenance 
costs  and  patterns  associated  with 
installing  ABSs  on  these  heavy  vehicles. 

The  authors  concluded  that,  based 
upon  the  data  collected  during  the  fleet 
study,  currently  available  ABSs  are 
reliable,  durable,  and  maintainable. 
While  an  ABS  is  not  a  zero-cost 
maintenance  item,  its  presence  on  a 
vehicle  did  not  substantially  increase 
maintenance  costs  (less  than  one 
percent  for  tractors,  less  than  two 
percent  for  trailers)  or  decrease  vehicle 
operational  availability. 

The  NHTSA  data  indicate  that  ABSs 
are  neither  difficult  nor  unduly 
expensive  to  maintain.  The  fleet  test 
results  do  not  indicate  that  the  level  of 
maintenance  required  to  keep  an  ABS 
functional  is  unreasonable  relative  to 
the  safety  benefits  that  will  result  from 
the  use  of  these  systems. 

The  FHWA  concluded  that  a 
rulemaking  should  be  initiated  to 
propose  amending  the  FMCSRs  to 
include  ABS  requirements  and  solicited 
comments  on  this  decision. 

FHWA  Notice  of  Proposed  Rulemaking 
(NPRM) 

On  July  12,  1996.  the  FHWA 
published  a  notice  of  proposed 
rulemaking  that  would  require  motor 
carriers  to  maintain  the  ABSs  on 
commercial  motor  vehicles 
manufactured  on  or  after  the  effective 
dates  of  the  NHTSA  requirements  (61 
FR  36691).  The  NPRM  discussed  the 
comments  received  in  response  to  the 


'  For  the  purposes  of  section  4012.  the  term 
"commercial  motor  vehicle"  means  any  self- 
propelled  or  towed  vehicle  used  on  highways  to 
transport  passengers  or  property  if  such  vehicle  has 
a  gross  vehicle  weight  rating  (GVWR)  of  11.794 
kilograms  (kg)  (26.001  pounds)  or  more.  The 
NHTSA's  final  rule  on  ABS  applies  to  medium  and 
heavy  vehicles  wilh  a  GVWR  of  4.536  kg  (10.001 
pounds)  or  more. 


'  "An  In-Service  Evaluation  of  the  Reliability. 
Maintainability,  and  Durability  of  Antilock  Braking 
Systems  (ABS)  for  Heavy  Truck  Tractors."  DOT 
Report  No.  807  846,  March  1992.  and  "An  In- 
Service  Evaluation  of  the  Reliability. 
Maintainability,  and  Durability  of  Antilock  Braking 
Systems  (ABS)  for  Semitrailers."  DOT  Report  No. 
808  059,  Oaober  1993. 
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notice  ol  iiitMiil  tuul  the  IHVVA  i. 
responses  to  the  comments.  The 
comments  covered  a  range  of  issues 
including:  Interpretation  of  49  CFR 
396.3 — certain  commenters  believed  an 
amendment  to  part  393  was  not 
necessary  and  that  §  396.3  could  be  used 
to  assure  that  motor  carriers  provide 
appropriate  maintenance  for  ABSs; 
research  on  ABS  operation  and  failure 
modes:  retrofitting;  inspection 
procedures;  and  applicability  to  Canada- 
and  Mexico-based  motor  carriers.  The 
FHWA  did  not  propose  an  exemption 
for  commercial  motor  vehicles  operated 
in  the  United  Slates  by  Canada  and 
Mexico-based  motor  carriers,  but 
specifically  requested  comments  from 
such  motor  carriers  and  original 
equipment  manufacturers  that  sell 
vehicles  for  the  Canadian  and  Mexican 
markets. 

Discussion  of  Comments 

The  FHWA  received  8  comments  in 
response  to  the  July  12,  1996,  NPRM. 
The  commenters  were:  Advocates  for 
Highway  and  Auto  Safety  (the 
Advocatesl;  the  American  Trucking 
Associations.  Inc.  (ATA);  Insurance 
Institute  for  Highway  Safety  (IIHS):  the 
International  Brotherhood  of  Teamsters 
(the  Teamsters);  Midland-Grau  Heavy 
Duty  Systems;  Rockwell  WABCO 
Vehicle  Control  Systems  (Rockwell 
WABCO);  the  Texas  Department  of 
Transportation  (Texas  DOT);  and,  the 
Truck  Manufacturers  Association 
(TMA). 

Generally,  the  commenters  were  in 
favor  of  the  FHWA  establishing 
requirements  for  motor  carriers  to 
maintain  the  ABSs.  However,  the  ATA 
expressed  concerns  about  the  FTIWA's 
proposed  cross-reference  to  FMVSS 
Nos.  105  and  121,  and  certain  aspects  of 
the  proposed  regulatory  language  that 
the  ATA  considered  design  restrictive. 
The  Texas  DOT  supported  the  proposed 
requirements  for  ABSs,  but  expressed 
concern  about  radio  frequency 
interference  (RFl)  problems  with  current 
generation  ABSs.  The  specific  concerns 
or  issues  raised  by  the  commenters  are 
discussed  below. 

Retrofitting 

The  ATA,  Teamsters,  Midland-Grau. 
Rockwell  WABCO,  and  the  TMA 
supported  the  FKWA's  decision  not  to 
propose  an  ABS  retrofitting  requirement 
for  vehicles  manufactured  prior  to  the 
effective  date  of  the  NHTSA 
requirements.  None  of  the  remaining 
commenters  expressed  views 
concerning  retrofitting.  Rockwell 
WABCO  slated: 

Rockwell  WABCO  agrees  with  the  FHWAs 
position  that  it  is  inappropriate  to  require 


.MJi>  to  De  reirolHU'O  on  comniHn.idi  vetucies 
built  prior  to  the  effective  date  of  the  NHTSA 
regulation  Rockwell  WABCO  believes 
antilock  braking  systems  (ABS)  represent  the 
best  and  roost  reliable  technology  available  to 
improve  the  stability  and  control  of  medium 
and  heavy  vehicles  during  braking.  However, 
for  the  systems  to  function  as  designed,  they 
must  be  properly  installed.  Rockwell 
WABCO  believes  it  would  be  extremely 
difficult  to  achieve  quality  installations  if  a 
nation-wide  retrofit  program  were  mandated 
on  commercial  vehicles  built  prior  to  the 
affective  date  of  the  regulation 

Today,  commercial  vehicle  OEMs  (original 
equipment  manufacturers)  are  installing  ABS 
in  a  reliable  manner.  With  proper 
documentation  and  attention  to  harness 
design,  wire  routing,  component  mounting 
and  quality  control  procedures,  reliable  ABS 
installations  have  become  routine.  However, 
without  the  infrastructure  available  at  the 
OEM  level,  significant  difficulties  could 
result  if  ABS  retrofitting  was  mandated. 

It  would  be  extremely  difficult  for  ABS 
manubctursrs  to  provide  the  necessary 
support  to  the  large  number  of  retrofit  centers 
that  would  be  required  to  perform  a  task  of 
this  magnitude.  Because  of  the  variety  and 
configwrations  of  vehicles  involved,  a 
significant  amount  of  engineering  would  be 
required  to  accomplish  a  major  retrofit 
program  As  the  NHTSA  research  has  shown, 
even  with  the  cooperstion  of  a  variety  of 
suppliers,  it  potentially  is  difficult  to  achieve 
defect  free  tractor/truck  ABS  installations 
during  a  retrofitting  process. 

The  TMA  is  an  organization  of  truck 
manufacturers,  including  the  Ford 
Motor  Company.  Freightliner 
Corporation,  General  Motors 
Corporation.  Mack  Trucks.  Inc.,  Navistar 
International  Transportation 
Corporation,  PACCAR  Inc. 
(manufacturers  of  Kenworth  and 
Peterbilt  trucks)  and  Volvo  GM  Heavy 
Truck  Corporation.  The  TMA  stated: 

TMA  does  not  support  the  concept  of 
ABS  retrofit.  The  FHWA  is  not 
proposing  that  motor  carriers  be 
required  to  retrofit  vehicles 
manufactured  prior  to  the  dates 
previously  mentioned,  however,  the 
FHWA  requested  comments  on  this 
subject.  Kits  for  retrofit  have  not  been 
designed  and  are,  therefore,  not 
commercially  available. 

The  Teamsters  stated: 

The  International  Brotherhood  of 
Teamsters  agrees  that  retrofitting  ABS  for 
CMVs  (commercial  motor  vehicles)  currently 
in  service  would  not  be  advisable.  It  would 
be  extremely  difficult  and  expensive  to 
properly  retrofit  all  the  vehicles  which  are 
now  in  service.  As  the  NHTSA  Fleet  Study 
proved,  the  technology  is  not  currently 
available  to  allow  a  smooth  retrofitting 
process.  Many  technical  problems  would  be 
faced  during  the  retrofitting  process:  pieces 
of  equipment  would  have  to  be  fabricated, 
and  workers  would  have  to  be  trained  to 
install  and  service  these  "new"  brake 


systems.  According  to  the  requirements  of 
8  396.25,  these  workers  would  need  to  obtain 
one  year  of  experience  before  working  on 
ABS. 

There  would  be  no  guarantee  that  the 
retrofitted  brakes  would  operate  properly  and 
it  might  be  possible  to  damage  or  disable  the 
original  brake  system  thus  making  it 
impossible  to  stop  the  vehicle  within  a  safe 
distance  The  International  Brotherhood  of 
Teamsters  is  inclined  to  agree  with  the 
FHWA  assumption  that  the  percentage  of 
malfunctions  of  the  retrofitted  ABS  would  be 
"*   *   •  much  greater  if  motor  carriers  were 
required  to  attempt  retrofitting  the 
innumerable  configurations  of  air-bnkad 
vehicles."  (61  FR  36695)  For  these  reasons 
which  could  negatively  impact  on  CMV 
safety  the  International  Brotherhood  of 
Teamsters  believes  it  would  not  be  prudent 
to  require  motor  carriers  to  retrofit  ABS  at 
this  time. 

If,  in  the  future,  retrofit  kits  were 
developed  which  adequately  addressed  these 
safety  concerns,  then  requiring  retrofitting 
would  be  wise.  These  kits,  provided  by  the 
manufacturers,  could  be  designed  for  specific 
vehicles  and  provide  detailed  instructions  to 
assist  in  their  installation.  Should  these  kits 
become  available,  the  International 
Brotherhood  of  Teamsters  would  recommend 
that  retrofitting  be  required. 

The  FTTWA  agrees  with  the 
commenters;  statements  about  the 
difficulties  the  motor  carrier  industry 
would  have  retrofitting  commercial 
motor  vehicles  with  ABS.  The  FHWA 
believes  the  NHTSA  research  provides  a 
strong  indication  of  the  types  of 
technical  problems  that  would  be 
expected  if  motor  carriers  wprp  required 
to  retrofit  vehicles  with  .\Hs 

As  the  FHWA  noted  in  th*   ;.r.  ii;:t   • 
to  the  NPRM.  at  the  time  ihu  .Mil  b.\ 
conducted  its  research,  only  one  heavy 
truck  manufacturer  offered  ABS  as  a 
fully-engineered  production  option  on 
its  line  of  trucks.  In  contrast,  most  of  the 
remaining  truck  tractor  manufacturers 
had  only  limited  experience  installing 
small  numbers  of  "current-generation" 
ABSs  and,  therefore,  had  not  worked 
out  many  of  the  detailed  design  aspects 
of  installing  the  systems.  The  retrofitting 
of  ABSs  on  truck  tractors  required 
teamwork  on  the  part  of  ABS  suppUers. 
truck  manufacturers,  wheel  and  hub 
suppliers,  and  wiring  harness  suppliers. 
Even  with  this  team  effort,  some  of  the 
test  vehicles  were  delivered  to  the 
participating  motor  carriers  with  pre- 
existing problems  that,  for  one  reason  or 
another,  prevented  the  ABS  from 
functioning  properly. 

In  all,  116  out  of  the  200  truck  tractors 
(58  percent)  experienced  installation/ 
pre-production  design-related  problems. 
The  researchers  indicated  that  the 
relatively  high  percentage  is  indicative 
of  the  "newness"  of  the  systems  in 
North  American  applications.  Table  1 
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summarizes  the  tvpes  of  problems  that 
were  experieiK  ed  in  the  truck  tractor 


poilion  of  the  fleet  study.  Table  2 
summarizes  installation-related 


problems  in  the  semitrailer  portion  of 
'h(-  fieeT  study. 


Table  i  — Tpuck  Tractor  ABS  Installation/Pre-Production  Designi-Re.a'ed  p^ob,  fms  by  System  Component 

Needing  Work 


ABS  co^iDonenl 


Wring  Cables     — ~ - — 

WinriQ  Connectors _ ..m..«»....._..»...»..«......»..~.~ ~ —— 

Sensors  and  Related  Parts    „.............».»..«_ ».^.«..».. «......_». 

Modulator  Valves  ana  ReiateO  Parts  _ -„ — 

Electronic  Control  Units  (ECUs)  « - 

Others '  

Total  NuTioer  ot  Truc*(s  per  Column  , 

Overall  Number  of  Trucks  invotved  m  Installatioa'Pre-Production  Design  Related  Probtenis 


Number  o(  trucks 
requiring  inspec- 
tions. aOlustfnents 
or  ra(>airs  of  this 
component 


12 
29 

5 
13 
17 

7 
57 


Number  of  tructa 
requ4nr>a  replace- 
ments of  this  com- 
ponent 


»23 

10 

10 

»50 

220 

102 


116 


'  Others  include  rewinng  oue  to  installation  oversights,  two  miscellaneous  ^I'e  'esecu'ements;  and  the  additKXi  ol  one  grounO  strap  to  aol|ust 
the  ECU 
'■  One  problem  represented  all  ot  these  replacements 
*One  problem  involved  40  of  these  trucks,  while  another  involved  10  trucks 
Note:  individual  column  numoers  are  not  additive  since  specific  trucks  may  nave  neeoec  '-.a'niena-ice  on  rnore  than  one  component 

Table  2  —Semitrailer  ABS  Installation/Pre-Production  Design-Related  Problems  by  System  Cowponent 

Needing  Work 


ABS  comoonent 


Number  of 
semitrailefB  requir- 
ing inspectksns, 
adJMtments  or  re- 
pairs ot  this  com- 
ponent 


Number  ot 
semitraiters  requir- 
ing replacements 
o(  this  component 


IRnrtnQ  Cables ........m.... „„..,.-........««.........«-...........—.........—«...•... 

\nf  inr^g  L^-onnectors  .  ..,«•••.••••»••••••.•••■•••••••••••••■.••••••••••••••■••■•■•■«••••••••••••«-•••••••*••••*•••••••"•••••"•"-•♦»■ 

Sensors  and  Related  Parts _..........«.......„.........~..~......~.. — ~......._ — .«.« 

Modulator  Valves  ano  Related  Parts  - - 

Electronic  Control  Units  (ECUS)  ~ - « 

Others  '        " 

Total  Number  of  Semitrailers  per  Column  

■Overall  Numt)er  of  Semitrailers  invotved  in  installation/Pre-Production  Design-Reiatec  Problems 


0 
11 
*3 


2 

0 

10 


14 


5 

26 
31 


31 


'  Others  include   isolation  diode  installation  and  replacement  of  ECU  grommets 

'^  Sensor  adjustment  resulted  from  incorrectly  adjusted  wheel  C)eanngs  on  new  semitrailers 

Note:  Individual  column  numbers  are  not  additive  smce  specific  semitrailers  may  have  needed  ma  -^'eiance  on  rrnxe  than  one  component. 


The  NHTSA  report  on  the  truck 
tractor  portion  of  the  fleet  study 
indicates  the  pen;entage  of  installation- 
related  problems  is  similar  to  that 
observed  by  many  of  the  participating 
fleets  vk'hen  they  receive  newly-built 
vehicles.  Hovk-ever.  the  FHVV.Ai  believes 
the  percentage  of  malfunctions  would 
be  much  greater  if  motor  carriers  were 
required  to  attempt  retrofitting 
innumerable  configurations  of  air- 
bral^ed  vehicles.  The  P'HWA  considers 
NHTS.'K  s  fleet  study  to  he  a  best-case 
scenario  for  retrofitting  .^BS  in  that  the 
vehicle  and  brake  manufacturers  (as 
well  as  wheel  and  hub  manufacturers! 
worked  together  to  complete  the 
installations  of  the  .^BS,  Even  with  this 
roUaborative  effort  of  experienced 
engineers,  numerous  problems  related 
to  the  retrofitting  process  surfaced 
during  the  fleet  study. 


Although  manv  motor CUltanlMlve 
excellent  mamtenance'^rogratnsand 
talented  engineenng  staff,  the  FHWA 
believes  that  the  majority  of  motor 
earners  could  not  retrofit  their  vehicles 
without  a  substantial  amount  of 
technical  assistance  from  vehicle  and 
component  manufacturers,  Wrthout  this 
technical  assistance,  it  is  more  likely 
than  not  that  many  of  the  retrofitted 
.^BS  installations  would  not  be 
performed  correctly,  therebv  creating 
the  potential  for  a  degradation  of  the 
CMVs  braking  performance.  It  is 
unrealistic  to  exjject  manufacturers  to 
he  able  to  help  more  than  300,000  motor 
(.arriers  complete  the  retrofitting  of 
several  million  vehicles  while  working 
on  the  design  and  installation  of  .^BSs 
on  newlv  manufactured  vehicles 

The  comments  submitted  bv  Rockwell 
WABCO.  Midland-Grau.  and  the  TMA 
suggest  that  brake  system  and  vehu  !e 


manufacturers  would  not  have  the 
resoi^rces  to  assist  motor  carriers  in 
complying  with  a  retrofitting 
requirement.  Even  if  there  were  a 
collaborative  effort  between  vehicle  and 
component  manufacturers  and  the 
motor  carriers,  it  is  unlikely  that  the 
quality  of  the  ABS  installations  would 
be  better  than  those  performed  for  the 
NHTSA  fleet  study. 

Although  none  of  the  commenters  to 
the  NPRM  specifically  discussed  the 
costs  of  retrofitting,  the  FHWA  believes 
it  is  important  to  note  that  the  cost  of 
retrofitting  a  commercial  motor  vehicle 
with  an  ABS  is  likely  to  be  higher  than 
original  equipment  manufacturer  (OEM) 
installations  because  the  vehicle  will 
have  to  be  removed  from  revenue 
service  during  the  retrofitting  process. 
This  is  not  the  case  for  brand  new 
vehicles  Also,  repeated  adjustments  or 
Tpairs  of  the  type  described  in  the 
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NHTSA  resoaruh  reports  vvuuld  iiiuaii 
more  down  time  for  the  retrofitted 
vehicles. 

The  FHWA  agrees  with  the  Teamsters' 
interpretation  of  §  396.25  of  the 
FMCSRs.  Qualifications  of  brake 
inspectors.  As  the  agency  indicated  in 
the  preamble  to  the  NPRM,  S  396.25 
prohibits  motor  carriers  from  allowing 
their  employees  to  be  responsible  for 
ensuring  that  brake-related  inspection, 
repair,  and  maintenance  tasks  are 
performed  correctly  unless  the 
employee  has  at  least  one  year  of 
training  and/or  experience.  This 
requirement  was  issued  in  response  to 
section  91 10  of  the  Truck  and  Bus 
Safety  and  Regulatory  Reform  Act  of 
1988  (now  codified  at  49  U.S.C. 
31137(b)).  Therefore,  motor  carriers  that 
lack  sufficient  staff  with  at  least  one 
year  of  training  and/or  experience  at 
retrofitting  ABSs  prior  to  the  effective 
date  of  a  retrofitting  requirement,  would 
have  to  rely  on  commercial  garages  or 
similar  facilities  to  fulfill  a  retrofitting 
requirement  Since  many  of  these 
facilities  would  also  have  very  little,  if 
any.  experience  retrofitting  ABSs.  there 
is  no  assurance  that  they  could  do  a 
better  job  than  the  motor  carriers' 
employees.  Therefore,  most  motor 
carriers  could  not  allow  their  employees 
to  attempt  the  retrofitting  of  ABSs,  and 
would  not  have  a  practical  means  to 
satisfy  a  retrofitting  requirement. 

Roadside  Inspection  Procedures 

Rockwell  WABCO  commented  on  the 
importance  of  having  standardized 
roadside  inspection  procedures  for  the 
various  ABSs.  Rockwell  WABCO  stated: 

As  stated  in  our  earlier  response  to  FHWA 
(after  the  agency's  March  10.  1995.  notice  of 
intent).  Rockwell  WABCO  would  like  to 
emphasize  that  the  procedure  must  be  short, 
simple  and  straightforward.  The  inspections 
should  provide  meaningful  Information 
about  the  condition  of  the  ABS  and  take 
advantage  of  the  self-diagnostic  system 
capabilities  required  by  (the  NHTSA) 
rulemaking.  Rockwell  WABCO  recommends 
that  FHWA  adopt  a  common  inspection 
procedure  for  all  ABS  systems  regardless  of 
manufacturer  or  vehicle  type. 

If  FHWA  decides  that  roadside  inspections 
are  necessary  and  effective  to  ensure  ABS  is 
properly  maintained.  Rockwell  WABCO 
recommends  the  inspection  consist  of  (1)  a 
basic  bulb  check  of  the  ABS  indicator  lamp 
to  be  conducted  when  the  ignition  switch  is 
turned  from  the  "off'  to  the  "on"  position 
followed  by  (2)  verification  that  the  ABS 
indicator  lamp  deactivates  at  the  end  of  the 
check  of  lamp  function. 

In  order  to  piass  the  inspection,  the  bulb 
must  illuminate  during  the  bulb  check  and 
then  deactivate  This  will  indicate  the  lamp 
is  functioning  properly  and  there  are  no 
current  or  pre-existing  malfunctions  present 
in  the  ABS.  If  the  ABS  indicator  lamp  does 


not  dC.tlvatf  dt  dll  when  tfir  i^iniiuh  Kev  is 

fumed  from  the  "off'  to  the  "on"  position, 
a  potenUal  bulb  or  indicator  lamp  circuit 
problem  exists.  If  the  indicator  lamp  does  not 
deactivate  after  the  bulb  check,  a  current  or 
pre-existing  malfunction  potentially  exists  in 
the  ABS,  requiring  diagnosis  and  possible 
repair  and/or  adjustment. 

The  FHWA  appreciates  the 
information  provided  by  Rockwell 
WABCO.  The  agency  provided  members 
of  the  Commercial  Vehicle  Safety 
Alliance's '  (CVSA)  Vehicle  Committee 
with  copies  of  the  July  12,  1996,  notice 
of  proposed  rulemaking  which  included 
a  detailed  discussion  of  the  inspection 
procedures  recommended  by  the  brake 
manufacturers  commenting  to  the 
docket.  The  FHWA  will  work  with  the 
appropriate  committees  within  the 
CVSA  to  assist  in  the  development  of 
training  material  to  help  inspectors 
identify  ABS  components  and 
determine  if  the  ABSs  are  working 
properly. 

Tiie  FHWA,  through  a  contract  with 
the  Trucking  Research  Institute  (TRI)*, 
has  developed  videotapes  to  familiarize 
commercial  motor  vehicle  drivers  and 
maintenance  personnel  with  ABSs.  The 
FHWA  has  also  developed  an  ABS 
brochure  for  drivers  ('Truck  Drivers 
Guide  to  Antilock  Braking  Systems," 
FHWA-MC-98-006,  March  1998)  and 
an  ABS  handbook  for  maintenance 
personnel  ("Technician  Guidelines  for 
Antilock  Braking  Systems:  Air-Braked 
Trucks,  Tractors  and  Trailers."  FHWA- 
MC-98-008,  March  1998).  The 
videotapes  ("Antilock  Braking  Systems: 
What  Every  Driver  Needs  to  Know"  and 
"Technician  Guidelines  for  ABS")  and 
driver  brochure  are  available  free  of 
charge  from  the  FHWA.  Copies  may  be 
requested  by  contacting  the  Office  of 
Motor  Carrier  Research  and  Standards  at 
the  address  or  telephone  number  listed 
at  the  beginning  of  this  final  rule.  The 
technicians  booklet  will  be  available  in 
July  1998  and  may  be  purchased  from 
the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The 
telephone  number  for  ordering 


J  The  Commercial  Vehicle  Safety  Alliance  (CVSA) 
is  an  organization  of  Federal.  State  and  Provincial 
government  agencies  and  representatives  from 
private  industry  in  the  United  States.  Canada  and 
Mexico  dedicated  to  Improveimnt  of  commercial 
vehicle  safety.  State  agencies  responsible  for 
conducting  roadside  inspections  are  merot>ers  of  the 
CVSA. 

♦The  Conference  Committee  report  on  the  1993 
Department  of  Transportation  Appropriations  Act 
(Pub.L.  102-388.  October  6.  1992)  directed  the 
FHWA  to  follow  the  instructions  of  the  House 
raport  on  obligating  certain  research  funds. 
Including  funding  research  on  maaiu  to  improve 
the  training  of  heavy  truck  brake  mechanics.  H.R. 
Cont  Rep.  No.  102-924.  at  35  (1992). 


publications  from  the  NTIS  is  703-605- 
6000. 

The  FHWA  believes  the  information 
included  in  the  videotapes  and 
publications  can  be  used  by  the  CVSA 
to  help  train  employees  of  State 
agencies  responsible  for  conducting 
roadside  inspections  within  a  relatively 
short  period  of  time. 

Inspection,  Repair,  and  Maintenance 
Procedures 

Two  commenters  discussed  the  need 
for  inspection,  repair,  and  maintenance 
procedures  for  motor  carriers.  The 
Teamsters  stated: 

While  the  International  Brotherhood  of 
Teamsters  agrees  with  the  FHWA  that 
specific  roadside  inspection  procedures 
snould  not  be  included  in  the  FMCSR  there 
is  a  need  to  sp»ecify  within  the  regulations  the 
methodology  of  vehicle  inspections  for  motor 
carriers  The  vehicle  inspections  should 
include  a  review  of  the  ABS  malfunction 
indicator  lamp,  as  well  as  any  other 
appropriate  inspection  procedures.  It  is 
logical  that  specific  language  detailing  the 
systematic  inspection,  maintenance,  and 
repair  of  ABS  should  be  included  in  part  396, 
appendix  G.  subpwrt  B 

Midland-Grau  stated: 

Regarding  the  need  to  add  detailed 
systematic,  insfjection.  repair,  and 
maintenance  requirements  in  part  396  of  the 
FMCSRs.  MIDLAND-GRAU  believes  this  is 
not  necessary  MIDLAND-GFtAU  along  with 
other  ABS  suppliers  and  vehicle 
manufacturers,  will  continue  their  efforts  to 
supfKjrt  the  industry  with  the  necessary 
product,  insf)ection,  repair,  and  service 
information.  MIDLAND-GRAU  believes  there 
are  already  more  effective  methods  to 
develop  and  distribute  the  subject 
information.  The  FHWA  has  in  this  notice 
defined  clearly  the  appropriate  sources  for 
this  information. 

The  FHWA  does  not  agree  with  the 
Teamsters'  argument  that  the  FMCSRs 
should  include  detailed  inspection 
procedures  for  motor  (.arners  to 
maintain  ABSs.  The  PlvlCSRs  do  not 
currently  contain  detailed  insf)ection 
procedures  for  systems  and  components 
on  commercial  motor  vehicles.  The 
regulations  provide  inspection  criteria 
and  minimum  qualifications  for 
individuals  performing  the  periodic  or 
annual  inspection,  and  motor  carrier 
employees  responsible  for  brake-related 
inspection,  repair,  and  maintenance 
tasks.  The  FHWA  believes  this  approach 
is  more  effective  than  trying  to  develop 
a  single  set  of  procedures  to  cover  all 
types  of  ABSs,  including  present  and 
future  designs.  As  noted  earlier,  the 
agency  has  developed  videotapes  and 
publications  to  familiarize  drivers  and 
maintenance  personnel  with  ABSs.  The 
agency  believes  the  videotapes  and 
publications  will  provide  the  industry 


Federal  Register /Vol.  63,  No.  85 /Monday.  May  4    1998 /Rules  and  Regulations 


244  5S 


with  basic  inform&tion  to  effec;tively 
maintain  ,\BSs  and  advice  o;i  when  to 
seek  expert  assistance  from  vehicle  and/ 
or  brake  system  manufacturers 

The  FHWA  appreciates  the 
information  provided  bv  Midiand-Grau. 
The  agency  notes  that  the  TRl  has 
worked  with  Midland-Grau  and  the 
other  brake  manufacturers  in  developing 
the  .\BS  videotapes  and  publications  for 
the  FHWA.  This  cooperative  effort 
between  the  private  sector  and  the 
government  to  provide  non-regulatory 
technical  guidance  to  the  industry  is  an 
effedive  alternative  to  prescnptive 
regulations  concerning  ABS 
maintenance  procedures 

Applicability  to  Canadian  and  .Sdexican 
Vehicles 

The  Advocates,  Teamsters,  and  TMA 
expressed  support  for  the  FHWA's 
proposal  not  to  provide  an  exemption 
for  commenjial  motor  vehicles  operated 
in  the  United  States  bv  Canada-  and 
Mexico-based  motor  carriers.  None  of 
the  other  commenters  expressed  an 
opinion  concerning  this  issue. 

The  Teamsters  stated: 

The  International  Brotherhood  of 
Teamsters  strongly  agrees  with  the  FHWA 
that  It  ■■  *    *    *  IS  appropriate  lu  requin?  ABS 
on  foreign-based  vehicles  manuiac  tured  on  or 
after  the  effective  dates  of  the  .NHT.S.*. 
requirements  if  those  vehicles  are  operated 
within  the  Lnited  States  "  (bl  FK  36696) 
This  requirement  would  ensure  that  "*    "    * 
all  CMVs  operating  in  interstate  or  foreign 
commerce  within  the  I 'nited  States  are 
required  to  meet  the  same  safety  standards." 
(Ibid) 

The  International  Brotherhood  of 
Teamsters  encourages  the  strict  enforcement 
of  these  requirements  as  it  is  currently 
known  that  a  large  percentage  of  those 
vehicles  crossing  the  Mexican-United  States 
border  are  not  in  compliance  with  the  United 
States  FMCSRs. 

The  Advocates  stated: 

Advocates  strongly  supports  this  initiative 
by  the  FHWA  and  applauds  the  agency's 
determination  not  only  to  improve  domestic 
commercial  vehicle  operating  safety,  but  also 
to  set  an  example  for  international 
harmonization  that  increases  medium  and 
heavy  vehicle  safety  for  Canadian  and 
Mexican  motor  carriers.  This  rulemaking 
proposal  is  a  textbook  example  of  regulating 
in  the  public  interest.  We  commend  the 
agency  for  its  resolve  to  move  forward  on  this 
major  safety  pwlicy  despite  adverse 
comments  filed  in  response  to  the  FHWA's 
March  10,  1995,  notice  of  intent  to  initiate 
the  instant  rulemaking.  Advocates  endorses 
this  proposal  and,  in  light  of  the  lead  time 
for  compliance  that  duplicates  the  calendars 
set  forth  for  FMVSSs  Nos.  105  and  135,  asks 
that  the  agency  promulgate  a  final  rule  as 
soon  as  possible  that  is  effective  on  the  date 
of  publication. 

The  TMA  stated: 


TM.^  feels  ttiat  onlv  commercial  motor 
vehicles  that  meet  all  of  the  applicable 
requirements  of  par!  393   including  the 
profxjsed  §  393  55  requirements  that 
addresses  .\BS   s.houid  be  aUowed  to  operate 
in  the  I.  S.  Therefore,  we  suppwn  the  FHW,*i 
proposal  to  not  gran!  an  exception  for 
commercial  motor  vehicles  ofjerated  in  the 
U.S.  by  Canada-  and  Mexico-based  niotor 
carriers  Truck,  manufacturers,  however-  need 
timely  resolution  of  the  following  questions 
so  that  thev  ran  apprtTpnatelv  advise  their 
Canadian  and  Mexican  motor  carrier 
customers  on  ABS  purchases 

1.  When  IS  the  enforcement  of  this 
requirement  going  to  commence? 

2.  When  will  the  inspection  procedures 
and  criteria  be  finalized' 

3.  How  will  this  requirement  be  enforced? 
Will  it  be  handled  at  the  border  by  U.S. 
Customs  officials'  Bv  FHWA  officials?  By 
State  official.';''  Or  will  it  be  enforced  during 
random  nwdside  insf)ections' 

The  FHWA  agrees  with  the 
commenters.  Although  the  NTRM 
explicitly  requested  comments  from 
foreign  carriers  that  would  be  subject  to 
the  proposed  requirements,  the  agency 
did  not  receive  any  comments  from 
Canada-  or  .Mexico-based  motor  carriers 
operating  within  the  United  States.  The 
agency  is  not  aware  of  any  technical  or 
economic  reasons  why  these  carriers 
could  not  comply  with  the  .^BS 
requirements  Therefore,  the  final  rule  is 
applicable  to  CMVs  operated  in  the 
United  States  b>  Canada-  and  .Mexico- 
based  motor  cairiers  The  FHW.^  notes 
that  this  decision  is  consistent  with  the 
applicability  of  all  of  the  agency's 
equipment-related  regulations. 

Currently,  subpart  C  of  part  393  cross- 
references  FMVSS  No.  105  (Hydraulic 
Brake  Systems),  FMVSS  No  106  (Brake 
Hoses),  and  FMVSS  No  121  (Air  Brake 
Systems),  as  well  as  several  other  CMV- 
related  FMVSSs.  The  FHWA's  cross- 
references  have  the  net  effect  of 
requiring  that  vehicles  operated  by 
Canada-  and  Mexico-based  motor 
carriers  be  equipped  with  safety  features 
and  equipment  that  are  compatible  with 
the  NHTSA  requirements  irrespective  of 
where  the  vehicle  was  originally 
manufactured,  or  whether  the  vehicle 
was  manufactured  for  sale  or  use  in  the 
United  States  Commercial  motor 
vehicles  that  do  not  meet  all  of  the 
applicable  requirements  of  part  393 
cannot  be  operated  in  the  United  States. 
As  such,  commercial  motor  vehicles 
operated  by  foreign-based  motor  carriers 
are  currently  required  by  the  FHWA  to 
have,  at  a  minimum,  brake  systems  that 
comply  with  the  applicable  provisions 
of  FMVSS  Nos.  105,  106,  and  121  in 
effect  on  the  date  of  manufacture. 

Although  the  FHWA  does  not  have 
data  on  the  extent  to  which  CMVs 
manufactured  for  sale  in  Canada  and 
Mexico  comply  with  the  current  brake- 


related  FMVSSs  and  FMCSRs,  it  is 
unlikely  that  there  are  technical  reasons 
that  would  preclude  manufacturers  of 
these  vehicles  from  offering  ABS  as  an 
option.  As  previously  mentioned, 
foreign-based  motor  carriers  are 
currently  required  to  operate 
commercial  motor  vehicles  that  comply 
with  all  of  the  applicable  requirements 
of  part  393  while  in  the  United  States. 

Prior  to  issuing  the  NPRM,  the  FHWA 
contacted  the  TMA  to  determine  the 
availability  of  ABS  on  air  braked 
vehicles  sold  in  Canada  and  Mexico. 

The  TMA  indicated  that  five  of  the 
manufacturers  that  sell  medium  and 
heavy-duty  trucks  in  Canada  install 
ABSs  as  standard  equipment.  Another 
manufacturer  offers  ABSs  as  optional 
equipment  for  the  Canadian  market. 

With  regard  to  the  Mexican  maii^et, 
none  of  the  TMA's  members  install 
ABSs  as  standard  equipment.  Only  two 
of  the  TMA's  members  offer  ABSs  as 
optional  equipment.  However,  another 
member  indicated  it  would  make  ABSs 
available  on  units  manufactured  in 
Mexico  in  the  near  future. 

The  FHW,^  also  contacted  Dina,  a 
Mexican  manufacturer  of  heavy  trucks, 
and  determined  that  ABSs  are  offered  as 
optional  equipment. 

Based  upon  the  information  obtained 
from  the  TMA  and  Dina,  and  the  docket 
comments  received  in  response  to  the 
NPRM,  the  FHWA  believes  that 
requiring  ABSs  on  Canadian  and 
Mexican  CMVs  manufactured  on  or  after 
the  effective  dates  of  NHTSA's  ABS 
requirements,  and  operated  in  the 
United  States,  is  appropriate.  The 
FHWA  notes  that  ABS  is  not  yet 
commercially  available  for 
hydraulically-braked  medium  and 
heavy  vehicles  in  the  United  States, 
Canada  or  Mexico.  However,  given  the 
March  1. 1999,  effective  date  of  the 
FMVSS  No.  105  requirements  for  ABSs, 
the  FHWA  believes  these  systems  will 
be  commercially  available  in  time  for 
motor  carriers  to  comply  with  the 
FMCSRs. 

In  response  to  the  TMA's  questions 
about  enforcement,  the  FHWA  and  the 
States  may  cite  motor  carriers  for 
violations  of  the  ABS  requirements  at 
any  time  after  the  final  rule  becomes 
effective.  The  ABS  requirements  will  be 
enforced  primarily  through  roadside 
inspections  conducted  by  the  States. 
Checking  the  status  of  the  ABSs  will  be 
one  of  many  items  (e.g.,  brake 
adjustment  and  the  condition  of  major 
brake  system  components:  steering, 
suspension,  and  fijel  systems:  tires, 
wheels,  and  rims:  axles  and  axle 
positioning  components;  lamps  and 
reflectors;  cargo  securement)  inspectors 
examine  during  roadside  inspections. 
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rht!  d^eia:y  do«s  not  oxpuct  the 
recommended  inspection  procedures 
that  may  be  used  by  the  States  to  be 
complex  or  time  consuming.  The  brake 
manufacturers'  comments  provided  in 
response  to  the  agency's  March  10. 

1995.  notice  of  intent,  and  the  July  12. 

1996.  NPRM  include  straightforward 
inspection  procedures  that  Could  be 
usfiNti  by  the  States  at  any  time  after  the 
effective  date  of  the  final  rule. 

Cross-Referencing  the  FMVSSs 

The  ATA  opposed  the  manner  in 
which  the  FHWA  cross-referenr^d 
FMVSS  Nos.  105  and  121  and  presented 
two  possible  alternative  ways  of  writing 
§  393.55.  The  ATA  stated: 

By  refBrencina  FMVSSs  (Nos  )  105  and  121 
in  this  proposed  FMCSR.  the  agency  is 
placing  a  burden  on  motor  carriers  to  show 
compliance  with  new  vehicle  requirements 
which  were  written  for  manufacturers. 
Carriers  cannot  do  this  without  help 

While  we  agree  with  the  FHWA/OMC's 
(Office  of  Motor  Carriers)  intent,  we  are 
concerned  with  the  language  of  the 
regulation.  The  problem  comes  from  the 
reference  to  the  FMVSSs  in  the  FMCSRs. 

FMVSSs  are  standards  directed  at 
manubcturers  who  have  the  personnel, 
facilities,  and  test  equipment  necessary  to 
test  their  products.  By  requiring  vehicle  users 
to  assure  that  replacement  parts  meet  the 
FMVSSs,  FHWA/OMC  is  requiring  that 
consumers  create  the  technical  expertise  of 
manufacturers  for  themselves.  Virtually  no 
motor  carrier  has  either  the  staff,  facilities  or 
equipment  with  which  to  test  products  for 
compliance  to  FMVSS  type  requirements. 

If  the  agency  wants  vehicle  users  to 
purchase  repair  parts  and  components  which 
meet  FMVSSs,  then  it  must  work  with  the 
Natiimal  Highway  Traffic  Safety 
Administration  (NHTSA)  to  assure  that  new 
parts  and  components  are  labeled  with 
compliance  information  or  a  code.  This  is 
already  done  in  FMC^R  §  393  67(fl  for  fuel 
tanks.  Consumers,  on  their  own,  are 
mcapable  of  certifying  that  replacement  parts 
and  components  meet  new  vehicle  or 
component  standards.  Consumers  can  ask 
suppliers  to  provide  certifications,  however, 
they  cannot  go  beyond  such  an  importune. 

The  ATA  indicated  that  this  issue  was 
raised  in  its  comments  to  the  FHWA's 
notice  of  proposed  rulemaking 
concerning  automatic  brake  adjusters 
and  brake  adjustment  indicators  (59  FR 
39518.  August  3.  1994).  The  ATA 
quoted  the  FHWA's  response  to  its 
comments.  The  agency's  response, 
presented  in  the  preamble  to  the  final 
rule,  indicated  an  in-use  requirement  for 
a  commorciul  motor  vehicle  part  or 
accessory  that  references  an  FMVSS 
do«s  not  place  a  burden  on  motor 
carriers  (60  FR  46236.  September  6, 
1995),  The  agency  also  indicated  motor 
carriers  have  ample  exfwrience  in 
obtaining  replacement  parts  for  vehicle 
subsystems.  THh  ATA  believes  the 


ril\V/\  s  response  to  it.s  cuiiinients 
"explicitly  places  in  focus  the  problem 
which  exists  in  this  area."  The  ATA 
stated. 

Carriers  face  little  difficulty  acouiring 
replacement  parts  for  lighting  and 
illuminating  systems,  in  compliance  with 
FMCSR  393.11.  because  (paragraph  5.8). 
Replacement  Equipment,  of  FMVSS  108 
requires  such  parts  to  carry  appropriate 
identification  markings.  The  same  is  true  for 
tires  (36  5  of  FMVSS  119)  and  wheels  {S5.3 
of  FMVSS  120).  In  the  case  of  brake 
components  like  ABS  parts,  however,  no 
such  labeling  is  required. 

The  ATA  also  stated: 

Part  of  the  concern  which  drives  us  to  the 
conclusion  that  parts  need  to  be  marked  in 
a  manner  that  enables  carriers  to  show 
continued  compliance  with  FMVSSs  stems 
&x)m  the  fact  that  component  systems  are 
becoming  obsolete  at  an  unprecedented  pace. 
It  is  not  at  all  unusual  for  a  carrier  wanting 
to  repair  a  system  to  6nd  that  it  is  better  to 
upgrade  than  repair.  Two  important 
considerations  in  the  decision  are  whether 
replacement  parts  identical  to  the  original 
exist  and  whether  the  upgraded  system  will 
out-perform  its  forerunner. 

The  FHWA  does  not  believe  the 
ATA's  concerns  about  cross-referencing 
FMVSS  Nos.  105  and  121  are  warranted. 
The  regulatory  language  proposed  did 
not  include  a  requirement  for  motor 
carriers  to  conduct  certification  testing 
of  ABSs  in  order  to  verify  vehicles  were 
equipped  with  an  ABS  that  meets  the 
NHTSA  reouirements. 

Motor  vehicle  manufacturers  must 
certify  that  the  vehicles  they 
manufacture  for  sale  and  use  in  the 
United  States  meet  all  applicable 
Federal  Motor  Vehicle  Safety  Standards 
issued  by  the  NHTSA.  In  certain  cases, 
the  vehicle  safety  standards  require 
motor  vehicle  equipment  to  be  marked 
by  the  equipment  manufacturer  to 
certify  that  the  product  meets  the 
applicable  safety  standard  (e.g.. 
retroreflective  sheeting  for  use  on 
trailers  manufactured  on  or  after 
December  1.  1993.  are  marked  with 
DOT-C2.  DOT-C3.  or  DOT-C4. 
depending  on  the  width  of  the  tape). 
During  roadside  inspections  of 
commercial  motor  vehicles.  Federal  and 
State  officials  look  for  certification 
markings  on  components,  such  as, 
retroreflective  sheeting,  tires,  brake 
hoses,  fuel  tanks,  windshields,  etc.. 
because  there  are  no  other  practical 
means  to  verify  that  such  components  or 
items  meet  the  testing  requirements 
specified  in  the  Federal  regulations.  The 
certification  markings  for  these 
components  or  items  also  help  motor 
carriers  identify  products  that  meet 
applicable  Federal  requirements. 

Through  cross-references  to  the 
FMVSSs,  the  FHWA  places  upon  motor 


carriers  the  responsibility  for  being 
knowledgeable  about  the  Federal 
manufacturing  standards  that  are 
applicable  to  heavy  trucks,  buses,  and 
trailers.  Motor  carriers  have  the 
responsibility  of  purchasing  vehicles 
and  components  from  manufacturers 
that  are  able  to  certify  that  the  products 
they  sell  meet  the  applicable  Federal 
manufacturing  standards.  If  the 
commercial  motor  vehicle  is  damaged 
during  its  service- life,  or  components 
wear  out  and  require  replacement, 
motor  carriers  are  required  to  have  the 
vehicle  properly  repaired  by 
knowleageable  and  capable 
maintenance  personnel.  Maintenance 
personnel  should  recognize  that  there 
are  Federal  safety  standards  and  be 
capable  of  determining  whether  the 
repairs  being  performed  will  restore  the 
vehicle  to  its  previous  condition. 

Looking  specifically  at  the  cross- 
references  to  FMVSS  Nos.  105  and  121. 
vehicle  manufacturers  are  responsible 
for  ensuring  that  the  ABSs  installed  in 
new  commercial  motor  vehicles  meet 
the  applicable  requirements.  The  FHWA 
acknowledges  that  individual  ABS 
components  are  not  required  to  be 
marked  or  labeled  by  the  manufacturer. 
However,  there  is  no  readily  apparent 
reason  why  the  ECU,  sensors,  modulator 
valves,  tone  rings  and  connectors  would 
need  certification  markings  in  order  for 
motor  carriers  to  determine  the 
appropriate  replacement  components 
for  the  ABSs.  Motor  carriers  need  only 
know  that  a  specific  component  in  the 
ABS  needs  to  be  replaced,  locate  the 
appropriate  replacement  part  and 
ensure  that  it  is  properly  installed  in 
accordance  with  the  vehicle  or  ABS 
manufacturer's  recommendations. 
Generally,  this  will  ensure  that  the  ABS 
continues  to  perform  as  required. 

With  regard  to  the  assertion  that  the 
regulatory  language  would  prevent 
carriers  fixjm  upgrading  their  ABSs  in 
the  futxu^.  the  ATA  has  misinterpreted 
the  proposed  ABS  requirements,  as  well 
as  the  current  FMCSRs.  The  agency  does 
not  prohibit  motor  carriers  from 
modifying  their  vehicles  to  meet  the 
latest  Federal  safety  standards.  Motor 
carriers  must,  at  a  minimum,  ensure  that 
their  vehicles  meet  the  cross-referenced 
FMVSSs  in  effect  at  the  time  the 
commercial  motor  vehicle  was 
manufactured,  but  may  modify  their 
vehicles  to  meet  any  subsequent  version 
of  the  applicable  safety  standards. 

Motor  carriers  who  want  to  go  beyond 
routine  inspection,  repair  and 
maintenance  tasks  and  attempt  major 
upgrades  of  the  ABSs  on  their 
commercial  motor  vehicles,  are 
responsible  for  ensuring  that  the 
modified  brake  systems  meet  the 
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minimum  performance  requirements 
specified  by  the  NHTSA.  However,  this 
does  not  mean  that  motor  (.arners 
cannot  exceed  those  requirements  or 
that  they  must  conduct  testing.  Carriers 
may  rely  on  installation  instnictions 
and  other  information  from  the  ABS 
manufacturer  to  determine  whether  the 
upgraded  ,'\BS  meets  the  .NHTS.^'s 
performance  requirements. 

The  argument  bv  the  ATA  that  motor 
carriers  would  be  required  to 
understand,  in  whole  or  in  pari,  the  test 
procedures  that  manufacturers  are 
required  to  follow,  or  conduct  testing  in 
order  to  ensure  compliam.e  with  the 
cross-referenced  standards,  is  without 
basis.  For  more  than  25  years,  the 
FMCSRs  have  included  cross-references 
to  the  FMVSS  Nos   105  and  121,  with 
an  apparently  clear  understanding  by 
the  vast  majority  of  the  regulated 
industry  that  motor  carriers  are  not 
required  to  conduct  certification  testing. 
Although  motor  carriers  and  vehicle 
manufacturers  have  requested 
interpretations  on  numerous  aspects  of 
part  393  of  the  FMCSRs.  the  cross- 
referenf;es  to  the  FM\'SSs  do  not  appear 
to  have  raised  a  discernible  level  of 
confusion  or  concern.  Therefore,  the 
FHWA  has  retained  the  cross-references 
to  FMVSS  Nos.  105  and  121. 

Flexibility  to  Disconnect  ABSs  if 
Manufacturing  or  Design  Defects  are 
Suspected 

The  ATA  expressed  concerns  that 
ABSs  may  fail  in  ways  that  could 
adversely  impact  the  service  brake 
system  on  commercial  motor  vehicles. 
The  ATA  believes  the  FHWA  should 
allow  carriers  to  disconnect  .'VBSs  if 
defects  are  suspected.  The  ATA  stated: 

The  agency  implies  that  consumers  need 
not  worry  about  ABS  failing  unsafe.  Based  on 
NHTSA's  FMVSS  121  demonstration  work 
(previously  referenced)  this  problem  does, 
however,  remain  a  serious  concern. 

In  our  comments  to  the  FHWA  Notice  of 
Intent  in  this  docket,  we  raised  the  issue  of 
carriers  being  able  to  disconnect  ABSs  if, 
"because  of  existing  circumstances,  doing  so 
is  the  safest  piolicy."  This  Notice  attempts  to 
discount  this  concern  on  the  basis  that 
NHTSA  will  correct  any  serious  failures 
through  a  safety-defect  related  recall  and  that 
"•  •  *.  there  is  no  documentation  of  an  ABS 
defect  or  malfunction  contributing  to  an 
accident  as  the  ATA  suggests  may  occur  in 
the  future." 

A  major  and  growing  concern  that 
carriers  have  with  government  is  that  it 
is  not  structured  to  react  as  fast  as 
necessary  given  the  ever  increasing  rate 
at  which  technology  continues  to 
change.  While  a  suspect  bolt  in  a  system 
can  be  checked  in  a  laboratory  rather 
quickly,  and  a  consensus  on  the  results 
of  that  test  rapidly  formed,  an  unwanted 


transient  system  response,  caused  by  a 
flaw  in  a  microchip,  is  much  harder  to 
positively  identify  and  diagnose.  There 
is  no  way  that  NHTSA  can  respond  with 
a  safety  recall  program  fast  enough  to 
assure  a  faulty  ABS  controller  or 
modulator  component  does  not  lead  to 
several  accidents 

Past  experience  with  many  truck 
systems,  including  ABS,  has  taught 
motor  carriers  that  certain  product 
designs  occasionally  incorporate  critical 
components  that  fail  and  that  such 
failure  will  repeat  across  the  fleet.  This 
is  not  like  a  person  with  one  automobile 
where  the  situation  can  be  quickly 
assessed,  the  driver  made  aware  of  the 
problem  and  a  repair  made  at  the 
owner's  convenience 

A  fleet  of  hundreds  or  thousands  of 
vehicles  in  many  locations  requires  time 
to  fmd  the  involved  equipment  and 
make  the  required  repairs  before  the 
adverse  effects  of  a  defect  can  be 
mitigated.  In  the  meantime,  the  fleet 
must  be  operated  as  safely  as  possible. 
This  can  call  for  quick  temporary 
measures,  to  assure  no  further  accidents 
happen,  while  solutions  are  developed, 
procedures  and/or  parts  made  available, 
and  corrections  made  What  has  been 
proposed  in  this  docket  should  not  be 
allowed  to  become  a  regulation  which 
keeps  fleets  from  quickly  taking  the 
most  prudent  course  of  safe  action  in 
dealing  with  a  product  defect. 

While  FHWA/OMC  (Office  of  Motor 
Carriers)  contends  that  no  accidents 
caused  by  an  ABS  which  did  not  fail- 
safe are  yet  documented,  the  fact  is  that 
a  latent  failure  can  exist  in  an  ABS 
which  will  not  surface  until  the  systems 
have  been  in  use  for  a  number  of  years, 
in  many  different  applications.  For 
example,  the  situation  that  developed 
after  air  bags  were  in  widespread  use. 
i.e.,  injuring,  sometimes  fatally,  young 
children  and  old  people,  is  now  being 
addressed. 

A  review  of  NHTSA's  defect  files  will 
illustrate  this  point.  We  cite  the  heavy 
truck  steering  gear  box  failure  which 
occurred  several  years  ago  that  caused  a 
major  disruption  in  fleet  operations.  The 
manufacturer  of  the  gear  assembly  asked 
owners  of  trucks  all  over  the  country  to 
immediately  stop  their  trucks  until  they 
could  positively  identify  the  problem 
and  replace  suspect  gear  boxes.  This 
manufacturer-generated  recall  cost  the 
industry  many  millions  of  dollars  in 
vehicle  downtime.  If  a  defect  surfaces  in 
an  ABS  component  which  can  cause  it 
to  malfunction  in  an  unsafe  way,  e.g.. 
unintentional  release  of  the  brakes,  the 
involved  vehicles  should  not  be  stopped 
until  the  problem  is  identified  and 
corrected,  when  a  simple  ABS 


disconnect  will  allow  them  to  operate 
safely. 

Users  of  ABS  not  only  have  to  be 
concerned  about  mechanical  failures, 
like  the  one  that  occurred  with  the  gear 
box,  but,  also  with  electrical  failures 
and  faulty  algorithms  programmed  in 
the  ECU,  which,  under  certain 
drcimistances,  make  a  vehicle  less  safe. 
A  prime  example  of  this  is  the  reduction 
in  stopping  capability  caused  when  ABS 
equipped  vehicles  operate  on  unpaved 
roads.  This  discovery  caused  the  logging 
truck  tested  in  Canada  to  be  equipped 
with  a  switch  to  disable  the  ABS  when 
the  truck  was  operated  off  of  the  paved 
highway  (Forest  Engineering  Research 
Institute  of  Canada's  report  SR-97  (TP 
11815E)  entitled  Evaluation  of  an 
Antilock  Braking  System  and  Automatic 
Slip  Regulation  on  a  Log-Hauling 
Truck). 

The  FHWA  disagrees  with  the  ATA's 
arguments  and  has  not  adopted 
regulatory  language  that  would  allow 
motor  carriers  to  disconnect  ABSs. 
Based  upon  the  information  presented 
in  the  NHTSA's  research  reports,  and 
the  preamble  to  the  NHTSA's  March  10, 
1995.  final  rule  concerning  ABSs.  the 
FHWA  does  not  foresee  the 
development  of  problems  such  as  those 
anticipated  by  the  ATA. 

In  the  event  an  ABS  or  vehicle 
manufacturer,  or  the  NHTSA  determines 
that  there  is  a  safety-related  defect,  the 
manufacttu^rs  are  responsible  for 
notifying  purchasers  of  the  defective 
equipment  and  remedying  the  problem 
fi^e  of  charge  (49  CFRpart  577,  Defect 
and  Noncompliance  Notification).  If  a 
manufacturer  or  the  NHTSA  indicates 
there  is  an  ABS  defect  of  the  severity 
alluded  to  by  the  ATA,  the  FHWA 
would  immediately  notify  all  Federal 
officials  responsible  for  enforcing  the 
FMCSRs  and  State  officials  responsible 
for  enforcing  compatible  State 
regulations  to  ensure  that  carriers  are 
not  unfairly  penalized  for  inoperable 
ABSs.  However,  in  the  absence  of 
notification  from  a  vehicle  or  ABS 
manufacturer  or  the  NHTSA.  the  FHWA 
does  not  intend  to  allow  motor  carriers 
to  disconnect  the  ABSs. 

The  preamble  to  NHTSA's  March  10, 
1995,  final  rule  included  a  response  to 
the  ATA's  concerns  about  alleged  safety 
problems  with  current-generation  ABSs. 
The  NHTSA  indicated  that  during  the 
two-year  evaluation  of  200  ABS- 
equipped  truck  tractors,  a  total  of  421 
incidents  were  recorded  involving  in- 
service  wear  related  ABS  malfunctions. 
The  vast  majority  (99.8  percent)  of  these 
malfunctions  were  benign.  When  the 
ABSs  became  inoperative,  the  vehicle 
reverted  to  a  normally-braked  vehicle 
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without  ABb  prottjctjon  aiid  rttiudineil 
fully  operational  until  the  malfunction 
was  remedied.  Similarly,  during  the 
two-year  evaluation  of  50  ABS-equipped 
semi-trailers,  44  such  incidents  were 
noted.  All  (100  percent]  were  benign. 

The  NHTSA  indicated  that  only  two 
ABS  malfunction  incidents  occurred 
during  the  tractor  fleet  study  that 
resulted  in  the  vehicle  having  reduced 
braking  performance.  The  first  incident 
involved  a  manufacturing  defect  with 
the  surface  coating  of  a  piston  slide 
valve  in  the  modulator  section  of  a 
drive-axle-only  ABS  and  only  affected 
one  truck-tractor.  When  the  ABS 
manufacturer  found  the  cause  of  this 
failure,  a  design  change  was  made  to 
rectify  the  problem  and  all  the  other  test 
units  in  the  fleet  study  were  retrofitted 
with  the  improved  components. 

The  second  incident  was  discussed  in 
the  research  report  concerning  the 
evaluation  of  trailer  ABSs  and  involved 
a  leaking  relay  valve.  The  motor  carrier 
experienced  periodic  problems  with 
leaking  relay  valves  which  were  part  of 
the  ABS  relay  valve/modulator 
assemblies  on  their  ABS-equipped 
tractors.  The  ABS  modulator  valves  and 
relay  valves  were  combined  into  one 
unit  which  servos  the  left  and  right 
brake  chambers  of  the  steer  or  drive 
axles  on  the  tractor.  In  one  of  these 
cases,  the  supply  air  was  found  to  be 
leaking  to  the  relay  valve  exhaust  port, 
a  problem  that  had  reportedly  occurred 
on  several  previous  occasions.  The 
leaking  valves  were  returned  to  the  ABS 
manufacturer  to  determine  the  cause  of 
this  malfunction. 

The  ABS  manufacturer  disassembled 
the  valves  and  determined  that  rust  and 
oil  sludge  in  the  tractors'  air  systems 
were  causing  the  relay  valve's  intake 
and  exhaust  seats  to  not  seal  properly, 
resulting  in  the  air  leakage.  Therefore 
the  problem  was  related  to  improper 
maintenance  by  the  motor  carrier  and 
not  the  design,  manufacture  or 
installation  of  the  ABS. 

In  responding  to  the  ATA's 
descriptions  of  ABS  problems 
experienced  by  motor  carriers  that  were 
not  involved  in  the  NHTSA  fleet  study, 
the  NHTSA  stated: 

Ck)ntrary  to  ATA's  allegations  that  existing 
ABSs  have  significant  safety  problems,  most 
rommenters,  including  vehicle  ind  brake 
manufacturers,  appear  to  agree  with 
NHTSA's  assessment  that  current  generation 
ABSs  are  safe  and  reliable  Unlike  the  1970's 
when  several  vehicle  and  brake 
manufacturers  objected  to  the  rulemaking, 
and  ATA.  TEBDA  (Truck  Equipment  and 
Body  Distributors  Association),  and  PACXIAR 
challenged  the  antilock  standard  in  court, 
comments  to  the  September  1993  NPRM 
indicate  that  vehicle  and  brake 
manufacturers  now  generally  believe  that  the 


fjiuposdi  wds  apprupnate  antl  to<la>  s 
antilock  systems  provide  significant  safety 
benefits.  (60  FR  13216.  13242.  March  10. 
1995) 

The  NHTSA  indicated  that  neither  the 
vehicle  nor  brake  manufacturers 
expressed  concern  that  today's  ABSs 
would  fail  in  such  a  way  as  to 
compromise  basic  braking  performance, 
as  ATA  alleges. 

Although  the  ATA  argues  that  the 
NHTSA  cannot  respond  fast  enough 
with  a  safety  recall  to  assure  a  faulty 
ABS  does  not  lead  to  accidents,  the 
FHWA  notes  that  vehicle  and  ABS 
manufacturers  are  responsible  for 
notifying  vehicle  owners  if  there  is  a 
defect  which  relates  to  motor  vehicle 
safety,  or  the  product  fails  to  conform  to 
applicable  Federal  safety  standards.  If 
the  manufacturer  is  aware  of  a  defect 
relating  to  motor  vehicle  safety,  the 
manufacturer  must  take  action.  The 
NHTSA  has  the  authority  (pursuant  to 
49  U.S.C.  30ll8Cb))  to  order  a 
manufacturer  to  provide  notification  of 
a  defect  or  noncompliance  in  the  event 
a  manufacturer  disputes  complaints 
about  the  existence  of  a  safety-related 
defect  or  noncompliance. 

The  FHWA  believes  the  ATA  has 
overlooked  manufacturers' 
responsibilities  and  focused  on  the 
amount  of  time  it  would  take  the 
NHTSA  to  force  a  manufacturer  to  take 
action.  The  FHWA  does  not  intend  to 
penahze  motor  carriers  for  inoperative 
ABSs  when  there  is  an  acknowledged 
dispute  between  manufacturers  and  the 
NHTSA.  The  FHWA  would  notify 
enforcement  officials  about  potential 
ABS  problems  irrespective  of  whether 
there  was  a  NHTSA-ordered  notification 
to  ensure  that  motor  carriers  are  not 
unfairly  penalized.  The  FHWA's  actions 
would  not  have  any  bearing  on  the 
NHTSA's  procedures  concerning  defect 
and  noncompliance  notification,  but 
would  serve  only  as  an  advisory  to 
enforcement  officials  that  there  could  be 
a  defect  or  noncompliance  in  certain 
ABSs  and  that  motor  carriers  operating 
the  vehicles  in  question  should  not  be 
cited  for  the  specific  defect  or 
noncompliance  while  the  matter  was 
being  resolved  by  the  NHTSA. 

With  regard  to  the  ATA's  reference  to 
the  NHTSA's  handling  of  the  air  bag 
issue,  the  FHWA  considers  the 
comment  inappropriate  in  the  context  of 
this  rulemaking.  The  ATA  has  provided 
no  information  to  support  its 
comparison  between  the  NHTSA's  air 
bag  and  antilock  brake  system 
rulemakings.  The  FHWA  has  carefully 
reviewed  all  of  the  NHTSA's  rulemaking 
notices  and  research  reports  relevant  to 
ABSs  and  supports  the  NHTSA's 
decision  to  require  that  commercial 


motor  vehicit's  ■«  >■;  .;;'LJ"d  with  .^BSs. 
Therefore,  the  FliU  A  i^  .-t^quinng  motor 
carriers  to  maintain  the  ABSs. 

ABS  Malfunction  Signals 

The  ATA  believes  the  FHWA  should 
establish  performance-based 
requirements  for  ABS  malfunction 
indicators,  rather  than  use  what  the 
ATA  considers  to  be  design-restrictive 
standards  specified  by  the  NHTSA.  The 
ATA  stated: 

By  referencing  "electrical  circuit"  in  the 
sections  of  the  regulation  applying  to  ABS 
malfunction  signals,  the  agency  is 
unnecessarily  limiting  the  options  of  future 
designers.  The  final  regulation  should  be 
performance,  not  design  oriented. 

A  major  concern  that  commercial  vehicle 
users  have  about  FMVSS  121  is  that  it 
contains  sections  which  are  design  rather 
than  performance  requirements.  These 
sections  contain  design  requirements  because 
of  the  difficulty  in  writing  performance 
standards.  Speciflc  design  requirements  can 
discourage  the  development  of  more  effective 
designs  When  FHWA/OMC  (Office  of  Motor 
Carriers)  incorporates  design  requirements 
into  Its  regulations,  then  more  effective 
components/systems  cannot  even  be 
installed  on  used  vehicles  And,  if  FMVSS 
121  is  changed  to  pwrrait  them,  they  still 
can't  be  used  on  older  vehicles  because  they 
have  to  comply  with  FMVSS  121  as  it  was 
when  the  vehicle  was  built. 

An  implicit  assumpUon  evidently  made  in 
all  picrtions  of  the  proposal  dealing  with 
malfunction  signals  is  that  they  need  to  be 
transmitted  through  wires  While  this  is  true 
today,  some  of  the  advanced  concept  ABSs 
and  EBSs  (electronically-controlled  braking 
systems),  which  we  have  been  privileged  to 
see.  use  other  technology.  Fiber  optics,  infra- 
red, and  radio  frequency  technologies  can  all 
be  used  to  transmit  malfunction  signals  and 
there  is  good  reason  to  believe  that,  in  the 
future,  they  will  be 

The  proposed  regulation  needs  to  be 
changed  to  embrace  such  technology  by 
deleting  references  to  "circuits"  and 
"electrical  circuit "  and  refer  instead  to  the 
generic  "system."  This  will  make  the 
proposal  performance  oriented,  still  require 
working  malfunction  systems,  and  preclude 
the  need  for  modificaUons  to  the  regulation 
to  accommodate  new  technology. 

Also,  because  the  proposed  FMCSR 
incorporates  NHTSA  requirements  for 
malfunction  lamps,  the  proposed  (Section 
393.55(d))  contains  requirements  for  ABS 
malfunction  lamps  on  combination  vehicles 
which  are  unnecessarily  difficult  for 
commercial  vehicle  users  to  understand  and 
do  not  appear  to  comply  with  FHWA's  zero- 
based  rulemaking  objectives. 

The  FHWA  disagrees  with  the  ATA's 
arguments  against  the  use  of  the  terms 
"malfunction  circuit  "  and  "electrical 
circuit"  in  the  proposed  ABS 
requirements.  The  FHWA  believes  the 
ATA  has  mistakenly  associated  the 
requirements  for  ABSs  to  be  capable  of 
detecting  certain  malfunctions  and 
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transmitting  the  information  to  the 
driver,  with  the  methods  for 
transmitting  the  signals 

The  NHTSA  requires  that  each  truck 
tractor  manufactured  on  or  after  March 
1,  1997,  and  each  single-unit  vehicle 
manufactured  on  or  after  .March  1,  1998, 
be  equipped  with  an  electrical  circuit 
that  IS  capable  of  signaling  a 
malfunction  that  affects  the  generation 
or  transmission  of  response  or  control 
signals  in  the  vehicles  ABSs.  Each  of 
these  vehicles  is  also  required  to  have 
an  indicator  lamp,  mounted  in  front  of. 
and  in  clear  view  of,  the  driver  The 
indicator  lamp  is  activated  whenever 
there  is  a  malfunction  that  affects  the 
generation  or  transmission  of  the 
response  or  control  signals  in  an  ABS. 
The  indicator  lamp  must  remain 
activated  as  long  as  the  malfunction 
exists,  whenever  the  ignition  (start) 
switch  is  in  the  "on"  (run)  position, 
irrespective  of  whether  the  engine  is 
running.  Each  message  about  the 
existence  of  a  malfunction  in  an  .\BS 
must  be  stored  after  the  ignition  switch 
is  turned  to  the  "off  position  and 
automatically  reactivated  when  the 
ignition  switch  is  turned  to  the  "on" 
position  The  indicator  lamps  also  must 
be  activated  as  a  check  of  lamp  function 
whenever  the  ignition  is  turned  to  the 
"on"  or  "run"  position.  The  indicator 
lamp  must  be  deactivated  at  the  end  of 
the  check  of  lamp  function,  unless  there 
is  a  malfunction  or  a  message  about  a 
pre-existing  malfunction   (49  CFR 
571  121,  paragraph  5.5.1.6.2(8)) 

Each  truck  tractor  manufactured  on  or 
after  March  1.  2001.  and  each  single- 
unit  vehicle  manufactured  on  or  after 
March  1,  2001.  that  is  equipped  to  tow 
another  air-braked  vehicle  must  be 
equipped  with  an  electrical  circuit  that 
is  capable  of  transmitting  a  malfunction 
signal  from  the  antilock  brake  system(s) 
on  one  or  more  towed  vehicle(s)  (e.g., 
trailerisi  and  converter  dolly(ies))  to  the 
trailer  ABS  malfunction  lamp  in  the  cab 
of  the  towing  vehicle,  and  must  have  a 
means  for  connecting  the  electrical 
circuit  to  the  towed  vehicle  Each  truck 
tractor  and  single-unit  vehicle  must  also 
be  equipped  with  an  indicator  lamp 
(separate  from  the  indicator  lamp  used 
to  alert  the  driver  of  malfunctions  in  the 
truck  tractor  or  single  unit  vehicle's 
ABS)  mounted  in  front  of.  and  in  clear 
view  of.  the  driver,  which  is  activated 
whenever  the  malfunction  signal  circuit 
in  the  towmg  vehicle  receives  a  signal 
indicating  an  ABS  malfunction  on  one 
or  more  towed  vehicle(s).  The  indicator 
lamp  must  remain  activated  as  long  as 
an  ABS  malfunction  signal  from  one  or 
more  towed  vehicle(s)  is  present. 
whenever  the  ignition  (start)  switch  is  in 
the  "on"  ("run  ")  position,  irrespective 


of  whether  the  engine  is  running.  The 
indicator  lamp  must  also  be  activated  as 
a  check  of  lamp  function  whenever  the 
Ignition  is  turned  to  the  "on"  ("run") 
position.  The  indicator  lamp  shall  be 
deactivated  at  the  end  of  the  check  of 
lamp  function  unless  a  trailer  ABS 
malfunciion  signal  is  present.  (49  CFR 
571  121.  paragraph  85  1.6.2(b)) 

Section  571.121.  paragraphs  S5.2.3.2 
and  S5.2.3.3  provide  requirements  for 
ABS  malfunction  signals  and  indicators 
on  trailers,  respectively. 

The  FHWA  believes  the  NHTSA 
requirements  provide  functional 
specifications  for  malfunction  circuits 
and  indicators,  but  do  not  limit 
manufacturers  tc  the  use  of  wires  for 
transmitting  signals  between  circuits  or 
components.  The  FHWA  has  discussed 
the  .A.BS  requirements  with  the  NHTSA 
and  confirmed  that  the  regulations  do 
not  prohibit  the  use  of  fiber  optics, 
infra-red  or  radio-frequenc\ 
technologies  for  the  transmi.ssion  of 
signals  The  FHWA  notes  that  with  all 
of  these  alternative  means  of 
transmitting  signals,  electrical  circuits 
are  needed  to  generate  and  receive  the 
signals.  Therefore,  the  agency  beUeves 
the  use  of  the  terms  "malfunction 
circuit"  and  "electrical  circuit"  is 
appropriate  and  is  retaining  those  terms 
in  the  regulatory  language. 

Badio-Frequenr\'  Interference  (RFll 

The  Texas  DOT  discussed  problems 
with  ABSs  installed  on  some  of  its 
vehicles  The  State  believes  the 
operational  problems  were  caused  by 
radio-frequency  interference.  Radio- 
frequency  interference  (RFl)  is  electrical 
interference  from  sources  of  energy 
outside  a  svstem{sj.  in  contrast  to 
electromagnetic  interference  generated 
inside  systems.  The  Texas  DOT  stated: 

TxDOT's  interests  He  with  the  current  state 
of  technology  m  ABS  systems,  and  f>otenlial 
pn)blems  involving  this  technology  with 
regards  to  radio  frequency  interference  (RFI). 

While  we  support  the  installation  of  ABS 
brakes,  we  believe  that  FHW.^  should  take 
into  account  fKitential  problems  with  this 
emerging  technology  We  have  experienced 
sporadic  RFl  problems  affecting  the  ABS 
systems  on  our  light  duty  equipment  fleet, 
thus  our  reason  for  concern  on  the  larger  and 
more  comple.x  equipment. 

Most  carriers  like  TxDOT.  may  have  high 
pwwer  (-100  watt)  commercial  two-way 
radios  onboard  their  vehicles,  TxDOT  has 
shown  over  the  last  several  years  that  the 
complex,  heavily  computerized  environment 
which  exists  in  modem  vehicles  is  not 
conducive  to  such  near-field  radio  frequency 
(RF)  emissions  Radio  transmissions  can  and 
do  cause  ontward  system  failures.  Additional 
shielding  and  equipment  design  changes 
have  been  required  in  order  for  all  systems 
to  co-exist  synergistically.  TxDOT  is 
currently  working  closely  with  the  Society  of 


Automotive  Engineers  (SAE)  in  promoting 
new  standards  for  RFl  protection  in  these 
areas. 

The  FHWA  has  reviewed  the 
preamble  to  NHTSA's  final  rule  on 
ABSs  and  the  NHTSA's  research  reports 
(referenced  previously  in  this  document 
and  available  in  the  docket)  on  the  in- 
service  evaluation  of  ABSs.  The 
preamble  and  the  research  reports 
suggest  RFl  problems  are  the  exception 
and  not  the  rule  for  current-generation 
ABSs.  The  preamble  states: 

In  the  1970s,  there  were  several  highly 
publicized  incidents  in  which  radio 
frequency  interference  (RFl)  problems  caused 
the  ABS  to  cycle  continuously  during  a  iKake 
application,  thereby  greatly  diminishing 
braking  p>ower  by  venting  brake  system  air 
pressiu*.  The  agency  notes  that 
manufacturers  have  completely  eliminated 
the  pxjtential  for  RFl  problems  since  current 
generation  ABSs  have  been  designed  with 
shielded  wiring  systems  and  more 
sophisticated  electronics  that  are  better  able 
to  recognize  spurious  signals.  No  RFl 
problems  have  been  repwrted  with  current- 
generation  ABSs.  (60  FR  13216.  13243, 
March  10,  1995) 

The  FHWA  notes  that  the  Texas  DOT 
did  not  provide  details  on  the  year. 
make,  and  model  of  the  vehicles  in 
question  or  identify  the  manufacturer  of 
the  .\BSs,  In  addition,  the  State  did  not 
indicate  whether  the  RFl  problems  were 
reported  to  the  NHTSA  for  appropriate 
action. 

The  FHWA  considers  the  problems 
described  by  the  Texas  DOT  to  be 
serious,  but  emphasizes  that  the 
purpose  of  this  rulemaking  is  to  require 
motor  carriers  to  maintain  the  ABSs  on 
commercial  motor  vehicles  subject  to 
the  NHTSA's  requirements.  The 
NHTSA.  through  notice-and-comment 
rulemaking,  has  provided  all  interested 
parties  with  the  opportunity  to  discuss 
alleged  safety  problems  with  ABSs,  The 
preamble  to  the  NHTSA's  March  10. 
1995.  final  rule  includes  an  extensive 
discussion  of  alleged  safety  problems 
with  ABSs  and  the  .NHTSA's  responses. 
The  FHWA  does  not  believe  this 
rulemaking  is  the  proper  forum  for 
debating  such  issues  and  has  forwarded 
the  Texas  DOT's  comments  to  the 
NHTSA. 

Discussion  of  the  Kmal  Rule 

Section  393.55 

The  FHWA  is  amending  the  FMCSRs 
by  adding  a  new  §  393.55,  Antilock 
brake  systems.  This  section  is  being 
added  to  subpart  C,  Brakes,  of  part  393. 
The  provisions  of  paragraph  (a)  require 
that  hydraulic  braked  trucks  and  buses 
manufactured  on  or  after  March  1,  1999. 
be  equipped  with  an  ABS  that  meets  the 
requirements  of  FMVSS  No.  105. 
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J'aragrapli  IDJ  ruquiru.s  iiiUicJtur  lamps 
on  hydraulic-brake<i*vehicles  to  alert  the 
driver  of  ABS  malfunctions.  Paragraph 
(c)  requires  that  each  air-braked  truck 
tractor  manufactured  on  or  after  March 
1.  1997.  be  equipped  with  an  ABS  that 
meets  the  requirements  of  FMVSS  No. 
121.  Paragraph  (c)  also  covers  air  braked 
trucks,  buses,  trailers,  and  converter 
dollies  manufactured  on  or  after  March 
1,  1998.  The  requirement  for  ABS 
malfunction  indicators  on  air  braked 
vehicles  is  covered  under  paragraph  (d). 
Paragraph  (e)  covers  the  requirement  for 
the  external  indicator  lamp  on  trailers 
and  converter  dollies  manufactured 
between  March  1.  1998.  and  March  1, 
2009. 

Applicability  to  Canadian  and  Mexican 
Vehicles 

As  discussed  previously,  the  final  rule 
is  applicable  to  CMVs  operated  in  the 
United  States  by  Canada-and  Mexico- 
based  motor  carriers.  Although  the 
Federal  governments  of  Canada  and 
Mexico  have  not  indicated  whether  they 
intend  to  require  ABSs  for  CMVs 
operating  in  their  countries,  the  FHWA 
believes  that  it  is  appropriate  to  require 
ABS  on  foreign-based  vehicles 
manufactured  on  or  after  the  effective 
dates  of  the  NHTSA  requirements  if 
those  vehicles  are  operated  within  the 
United  States. 

Driveaway-Towaway  Operations 
Exemption 

The  FHWA  has  revised  the  language 
for  the  final  rule  to  include  an 
exemption  for  commercial  motor 
vehicles  engaged  in  driveaway-towaway 
operations  (as  defined  in  §390.5).  This 
action  was  taken  in  response  to  recent 
telephone  calls  from  vehicle 
manufacturers  and  letters  from  the 
Truck  Trailer  Manufacturers 
Association  ( 11  MA)  and  the  Canadian 
Transportation  Equipment  Association 
(CTEA).  The  TTMA  and  the  CTEA  asked 
whether  the  ABS  requirements  would 
be  applicable  to  vehicles  built  in  the 
United  States  and  exported  to  Canada  or 
other  countries.  The  TTMA  also  asked 
about  the  applicability  of  the  ABS 
requirements  to  vehicles  manufactured 
for  the  military  The  FHWA  has  advised 
vehicle  manufacturers,  the  TTMA  and 
the  CTEA  that  it  would  consider  these 
issues  in  developing  the  final  rule. 
Copies  of  the  TTMA  and  the  CTEA's 
letters  are  in  the  docket  along  with  the 
FHWA's  responses. 

The  FHWA  believes  that  an 
exemption  is  appropriate  for  vehicles 
that  are  manufactured  exclusively  for 
use  outside  of  the  United  States. 
Although  these  vehicles  are  operated  on 
public  roads  in  the  United  States  when 


inuy  uru  Demg  traiisponea  irom  tne 
point  of  manufacture  to  the  Canadian  or 
Mexican  border,  or  to  railroad  or 
shipping  yards  for  subsequent 
movement  to  foreign  destinations,  the 
economic  burden  a.ssociated  with 
requiring  these  vehicles  to  be  equipped 
with  ABSs  for  the  one-way  trip  out  of 
the  United  States  would  certainly 
exceed  the  potential  benefits. 

The  driveaway-towaway  exemption 
would  also  be  applicable  to  vehicles 
being  delivered  to  the  Armed  Forces  of 
the  United  States.  Therefore,  motor 
carriers  delivering  new  vehicles  from 
manufacturers  to  the  military  cannot  be 
penalized  if  the  military  purchases 
vehicles  without  ABSs.  Vehicles 
operated  bv  the  military  are  exempt 
from  the  FMCSRs  under  §  390.3(f)(2). 

The  FHWA  notes  that  the  driveaway- 
towaway  exemption  provided  in 
§  393.55  is  con.sistent  with  exceptions 
provided  by  the  NHTSA.  Section 
571.7(c)  of  the  Federal  Motor  Vehicle 
Safety  Standards  provides  an  exception 
for  vehicles  and  items  of  equipment 
manufactured  for,  and  sold  directly  to 
the  Armed  Forces  of  the  United  States 
in  conformity  with  contractual 
specifications.  Section  571.7(d).  through 
a  cross-reference  to  the  United  States 
Code,  indicates  the  FMVSSs  do  not 
apply  to  motor  vehicles  or  motor  vehicle 
equipment  intended  only  for  export, 
labeled  for  export  on  the  vehicle  or 
equipment  and  on  the  outside  of  any 
container  of  the  vehicle  or  equipment, 
and  exported  (49  U.S.C.  30112(b)(2)). 
The  FHWA  believes  that  it  is  important 
to  ensure,  to  the  greatest  extent 
practicable,  consistency  between  the 
FMVSSs  and  the  FMCSRs 

Rulemaking  Analyses  and  .NuUces 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866.  No  serious  inconsistency 
or  interference  with  another  agency's 
actions  or  plans  is  likely  to  result,  and 
it  is  unlikely  that  this  regulatory  action 
would  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more.  The 
FHWA's  regulation  only  requires 
maintenance  of  ABSs;  the  NHTSA  final 
rule  published  on  March  10,  1995.  is  the 
regulation  which  aciually  requires 
installation  of  ABSs.  The  data  collected 
by  NHTSA  indicates  that  the  level  of 
maintenance  required  to  keep  an  ABS 
functional  would  only  increase 
incrementally  and  would  not  be 
unreasonable  relative  to  the  safety 
benefits  that  would  result  from  the  use 


ol  tnese  systems,  inerelore,  it  is 
anticipated  that  the  economic  impact  of 
this  rule  will  be  minimal. 

The  preamble  to  NHTSA's  March  10. 
1995,  Hnal  rule  included  estimates  of 
the  increased  costs  of  operating  heavy 
vehicles  equipped  with  ABS.  Three 
categories  of  operating  costs  were 
examined:  lifetime  maintenance  costs; 
lifetime  fuel  costs  due  to  the  additional 
weight  of  the  ABSs;  and  lifetime 
revenue  loss  due  to  payload 
displacement.  The  range  of  the  increase 
in  total  lifetime  operating  costs  related 
to  equipping  vehicles  with  ABS  is  from 
$201  for  single-unit  trucks  and  buses  to 
$787  for  truck  tractors.  The  increase  in 
total  lifetime  operating  costs  for  trailers 
equipped  to  tow  other  trailers  (i.e.,  used 
in  multi-trailer  combinations)  is  $524 
while  the  increase  in  operating  costs  for 
non-towing  trailers  is  $360.  The 
increase  in  operating  costs  for  trailer 
converter  dollies  is  $687.  The  NHTSA 
indicated  that  the  total  estimated 
increase  in  lifetime  vehicle  operating 
costs  associated  with  ABSs  for  all 
commercial  motor  vehicles  will  be  $232 
million  per  year  when  the  majority  of 
these  vehicles  are  equipped  with  ABSs. 
A  copy  of  the  NHTSA's  final  economic 
assessment  is  included  in  the  docket. 

In  addition,  the  FHWA  has 
determined  that  this  action  is  not  a 
significant  regulatory  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures 
because  it  does  not  concern  a  matter 
about  which  there  is  substantial  public 
controversy,  it  will  not  have  a 
substantial  effect  on  State  and  local 
governments,  or  initiate  a  substantial 
regulatory  program  or  change  in  policy. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWa  has  evaluated  the  effects  of  this 
rule  on  small  entities  and  has 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FHWA  finds  that  this  rule  will  not 
significantly  increase  costs  for  motor 
carriers  because  FHWA  regulations  only 
require  maintenance  of  brake  systems 
and  the  data  collected  by  the  NHTSA 
shows  that  the  presence  of  an  ABS  on 
a  vehicle  would  not  substantially 
increase  maintenance  costs  (less  than 
one  percent  for  tractors  and  less  than 
two  percent  for  trailers)  or  decrease 
vehicle  operational  availability.  The 
range  of  the  increase  in  total  lifetime 
operating  costs  related  to  having  ABSs 
on  a  commercial  motor  vehicle  (e.g., 
lifetime  maintenance  costs:  lifetime  fuel 
costs  due  to  the  additional  weight  of  the 
ABSs;  and  lifetime  revenue  loss  due  to 
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payload  displacement)  is  from  S201  for 
single-unit  trucks  and  buses  to  S787  for 
truck  tractors.  The  increase  in  total 
lifetime  operating  costs  for  trailers 
equipped  to  tow  other  trailers  (i.e.,  used 
in  multi-trailer  combinations)  is  $524 
while  the  increase  in  operating  costs  for 
non-towing  trailers  is  S360.  The 
increase  in  operating  costs  for  trailer 
converter  dollies  is  $687. 

For  a  small  entity  operating  a  newly 
purchased  truck  tractor  and  semitrailer, 
the  increase  in  total  lifetime  operating 
costs  for  each  of  the  vehicles  would  be 
spread  over  the  useful  service- life  of  the 
vehicle.  If,  for  example,  the  useful 
service-life  for  the  truck  tractor  is  seven 
years,  and  the  useful  service-life  for  the 
semitrailer  is  14  vears,  the  small  entity 
would  expect  to  spend  $787  during  the 
useful  ser\'ice-life  of  the  truck  tractor 
and  $360  during  the  useful  ser\'ice-life 
of  the  semitrailer.  The  small  enitity 
would  spend  an  additional  $787  in 
increased  total  lifetime  operating  costs 
during  the  service-life  of  the 
replacement  truck  tractor.  This  would 
result  in  approximately  $1,934  in 
increased  total  lifetime  operating  costs 
during  a  14-year  period  in  which  the 
small  entity  purchases  two  new  truck 
tractors  and  one  semitrailer. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
These  new  safety  requirements  do  not 
directly  preempt  any  State  law  or 
regulation,  and  no  additional  costs  or 
burdens  would  be  imposed  on  the  States 
as  a  result  of  this  action.  Furthermore, 
the  State's  ability  to  discharge 
traditional  State  governmental  functions 
will  not  be  affiected  by  this  rulemaking. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 


National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  use  4.321-4347)  and  has 
determined  that  this  action  will  not 
have  any  effect  on  the  quality  of  the 
environment. 

Unfunded  Mandates  Hetnm  Act 

This  njle  does  not  impose  any 
unfunded  mandates  on  State,  local,  or 
tribal  governments  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 

(2  U.S.C.  1532-1538). 

Regulation  Identification  Number 

A  regtlHation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  .Agenda 

List  of  Subjects  in  49  Cf  R  Part  393 

Highway  safety.  Incorporation  by 
reference,  Motor  carriers.  Motor  vehicle 
equipment.  Motor  vehicle  safety. 

Issued  on:  April  17, 1998. 
Gloria  |.  )efir, 

Deputy  Administrator,  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  chapter  Ol, 
subchapter  B,  as  follows: 

PART  393— [AMENDED] 

1.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  Section  1041(b)  of  Pub.  L.  102- 
240.  105  Stat.  1914.  1993  (1991);  49  U.S.C 
31136  and  31502;  49  CFR  1.48. 

2.  Section  393.5  is  amended  by 
adding  the  definition  of  antilock  brake 
system,  in  alphabetical  order,  to  read  as 
follows: 

§  393.5     Definitions. 

*  «  «  *  • 

Antilock  Brake  System  or  ABS  means 
a  portion  of  a  ser\  ice  brake  system  that 
automatically  controls  the  degree  of 
rotational  wheel  slip  during  braking  by: 

(1)  Sensing  the  rate  of  angular  rotation 
of  the  wheels; 

(2)  Transmitting  signals  regarding  the 
rate  of  wheel  angular  rotation  to  one  or 
more  controlling  devices  which 
interpret  those  signals  and  generate 
responsive  controlling  output  signals; 
and 

(3)  Transmitting  those  controlling 
signals  to  one  or  more  modulators 


which  adjust  brake  actuating  forces  in 
response  to  those  signals. 

***** 

3.  In  subpart  C,  §  393.55  is  added  to 
read  as  follows: 

§  393,55     Antilock  brake  sysierns. 

(a)  Hydraulic  brake  systems.  Each 
truck  and  bus  manufactured  on  or  after 
March  1,  1999  (except  trucks  and  buses 
engaged  in  driveaway-towaway 
operations),  and  equipped  with  a 
hydraulic  brake  system,  shall  be 
equipped  with  an  antilock  brake  system 
that  meets  the  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  105  (49  CFR  571.105,  S5.5). 

(b)  ABS  malfunction  indicators  for 
hydraulic  braked  vehicles.  Each 
hydraulic  braked  vehicle  subject  to  the 
requirements  of  paragraph  (a)  of  this 
section  shall  be  equipped  with  an  ABS 
malfunction  indicator  system  that  meets 
the  requirements  of  FMVSS  No.  105  (49 
CFR  571.105.  S5.3). 

(c)  Air  brake  systems.  (1)  Each  truck 
tractor  manufactured  on  or  after  March 
1, 1997  (except  truck  tractors  engaged  in 
driveaway-towaway  operations),  shall 
be  equipf)ed  with  an  antilock  brake 
system  that  meets  the  requirements  of 
FMVSS  No.  121  (49  CFR  571.121, 

S5. 1.6.1(b)). 

(2)  Each  air  braked  commercial  motor 
vehicle  other  than  a  truck  tractor, 
manufactured  on  or  after  March  1, 1998 
(except  commercial  motor  vehicles 
engaged  in  driveaway-towaway 
operations),  shall  be  equipped  with  an 
antilock  brake  system  that  meets  the 
requirements  of  FMVSS  No.  121  (49 
CFR  571.121.  S5. 1.6.1(a)  for  trucks  and 
buses,  S5.2.3  for  semitrailers,  converter 
dollies  and  full  trailers). 

(d)  ABS  malfunction  circuits  and 
signals  for  air  braked  vehicles.  (1)  Each 
truck  tractor  manufactured  on  or  after 
March  1, 1997.  and  each  single-unit  air 
braked  vehicle  manufactured  on  or  after 
March  1,  1998,  subject  to  the 
requirements  of  paragraph  (c)  of  this 
section,  shall  be  equipped  with  an 
electrical  circuit  that  is  capable  of 
signaling  a  malfunction  that  affects  the 
generation  or  transmission  of  response 
or  control  signals  to  the  vehicle's 
antilock  brake  system  (49  CFR  571.121, 
S5. 1.6.2(a)). 

(2)  Each  truck  tractor  manufactured 
on  or  after  March  1,  2001,  and  each 
single-unit  vehicle  that  is  equipped  to 
tow  another  air-braked  vehicle,  subject 
to  the  requirements  of  paragraph  (c)  of 
this  section,  shall  be  equipped  with  an 
electrical  circuit  that  is  capable  of 
transmitting  a  malfunction  signal  from 
the  antilock  braice  system(s)  on  the 
towed  vehicle(s)  to  the  trailer  ABS 
malfunction  lamp  in  the  cab  of  the 
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towing  vehicle,  and  shall  have  the 
means  for  connet:tion  of  the  electrical 
circuit  to  the  towed  vehicle.  The  ABS 
malfunction  circuit  and  signal  shall 
meet  the  requirements  of  FMVSS  No. 
121  (49  CFR  571.121.  S5.1, 6.2(b)). 

(3)  Each  semitrailer,  trailer  converter 
dolly,  and  full  trailer  manufactured  on 
or  after  March  1.  2001,  and  subject  to 
the  requirements  of  paragraph  (c)(2)  of 
this  section,  shall  be  equipped  with  an 
electrical-circuit  that  is  capable  of 
signaling  a  malfunction  in  the  trailer's 
antiiock  brake  system,  and  shall  have 


the  means  for  connection  of  this  ABS 
malfunction  circuit  to  the  towing 
vehicle.  In  addition,  each  trailer 
manufactured  on  or  after  March  1.  2001, 
subject  to  the  requirements  of  paragraph 
(c)(2)  of  this  section,  that  is  designed  to 
tow  another  air-brake  equipped  trailer 
shall  be  capable  of  transmitting  a 
malfunction  signal  from  the  antiiock 
brake  system(s)  of  the  trailer(s)  it  tows 
to  the  vehicle  in  front  of  the  trailer.  The 
ABS  malfunction  circuit  and  signal 
shall  meet  the  requirements  of  FMVSS 
No.  121  (49  CFR  571.121.  S5.2.3.2). 


(e)  Exterior  ABS  malfunction 
indicator  lamps  for  trailers.  Each  trailer 
(including  a  trailer  converter  dolly) 
manufactured  on  or  after  March  1.  1998 
and  before  March  1,  2009,  and  subject 
to  the  requirements  of  paragraph  (c)(2) 
of  this  section,  shall  be  equipped  with 
an  ABS  malfunction  indicator  lamp 
which  meets  the  requirements  of 
FMVSS  No.  121  (49  CFR  571.121. 
S5. 2.3.3). 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7 CFR  Pan  1 

USDA  Freedom  of  Information  Act 
Regulations 

agency;  iM-'par'nieii'  of  Aeric  ui'un- 
ACTION:  F'rtjfiosf'fi  ruie. 


SUMMARY:   FhiS  propo.^t-d  rpvision  of  the 
I  W'pa-tnipi;*  of  Agricuiitjrt- Fr»»edori:  ni 
hitorniat.on  .Ac  t  (FOlAl  retjuiations 
{.iruvnies  sur)<itanti vf  aiiLt  udniniistrative 
charifies  to  i  oiiforn:  to  ttic  reqiorenienls 
of  theElectrotuL  FUIA  .AtTitTid-ntT.ts  of 
1996, Pub.  L.  104-2il    It  ai'.u  prcHiaes 
guidance  to  the  Department  of 
Agriculture  ori  nnpiementation  of  this 
amended  la\^ 

DATES:  CorniiieFtts  inust  r>>'  rt-i  piveci  In 
Fi.ne  3,  \WH 

ADDRESSES:  Mail  (OitiniiMils  oo!i(  err;.r:k; 
t':is  [iropovil  tei  Aruirer:  F'dwier,  F()l.-\ 
(  )ff;(  (T   f)ffi(,e  of  CornmotHc  a'ions,  l/.S. 
Dt'jiartniei:!  of  .Agru  ui'ort-   W  nsnini;ton, 
DC  202.50,  or  deliver  tJieiii  'u  -00171 
536A.  lamie  L,  Wfiittt-n  Fe-cierai 
Buildmt;,  1400  Indepeiuiem  e  Axe  ,  .SW 
Washington,  LX"   Coninieiits  received 
may  be  reviev\ed  between  the  hours  of 
9  am -4  pm  Monday  through  Fnciav 
FOR  FURTHER  INFORMATION  CONTACT; 
Andrea  E.  Fowler.  Offi(  e  of 
Cnm.TiunK.ations,  (202;  "„U--Hl*i4. 
SUPPLEMEhfTARY  INFORMATION: 

Background  Information 

On  October  2,  IQQfv  Frvsnient  f.iooton 
signed  into  law  the  Eiectrunu:  K)LA 
Amendment,s  of  19qfi,  Puf)  1,   1U4-231. 
The  amendments  to  the  FOl.A  address 
electronic  records  \n  the  text  of  the 
statute  for  the  first  time  The 
amendments  include  provisions  'hat 
address  the  availabiiitv  of    readinti 
rooii,     niatenai  bv  eie(;tronii 
telecommunication  means,  voiuiiit- 
estimation,  format  of  disc  iosure, 
marking  of  deletions   electronic 
searches,  and  the  e.xpedited  processing 
of  FOIA  requests.  In  addition,  the 
amendments  extend  'hv  nme  iirnit  for 


n-sponding  to  an  initial  FOlA  'equest 

trotTi  ten  to  twentv  davs   rr.i:>r!:'v  the 
"•■-quirfjments  for  reponi'it;  1-  ^eedom  of 
Information  activities  to  Congress,  and 
larsfv  the  extent  to  which  an  agency 
mav  extend  the  tune  within  which  it 
w\i\  respond  to  a  ¥(}\A  reauest  or 
appeal. 

USDA,  therefore,  is  revising  its  FOIA 
regulations  to  implement  these  statutwy 
amendments.  In  addition,  USDA  is 
reorganizing,  renumbering,  and  making 
clarifying  and  stylistic  changes  to  its 
FOLA  regulations  I "SD.A  is  not  revising 
Appendix  .*.  to  the  FOIA  rew;:lations  at 
this  time 

The  foiiowang  provisions  ^n  the 
rexised  regulations  will  implement  the 
Electronic  FOIA  .Amendments: 

1.  Section  1.4  incorporates  a  new 
pTovision  to  implement  5  l"  .'^  ( 
552(a)(2)(D).  which  crea'es  ,„  :  .  .% 
categorv  of  rei  ords  to  rece.vt     reading 
room"  treatment   dot  uments  released  in 
.asponse  to  a  FOIA  request  that  may 
neoome  the  subject  of  subsequent 
requests  for  Substantially  the  same 
records.  5  U.S.C.  552(a)(2)(D). 

2.  Section  1.4  also  incorporates  a  new 
requirement  that  reading  room  records 

(  reated  on  or  after  November  1.  1996,  be 
:nade  available  to  the  public  by 

( omputer  telecommunications"  or 
other  "electronic  means."  5  U.S.C. 
552la![2^ 

3   Section  1  4  also  mi  orporates  a 
requirement  that  eacn  agenc\  maintain 
an  index  of  FOl.A  processed  records  and 
FTidKe  the  index  ava.iah^e  on-line.  5 
U.S.C.  552(aj(2). 

4.  Section  1.4  also  mcorpiorates  a 
re\  ision  to  require  that  each  agency 
maintain  reference  material  or  a  guide 
for  requesting  records  or  information 
from  the  agency.  The  guide  must 
include  an  index  of  all  major 
information  systems  of  the  agency,  a 
desoripiion  of  maior  i:.for;i:ation  and 
record  !oc  ator  systems,  and  a  nandhcKik 
for  obtaining  various  tvpes  anct 
categories  of  pubiic  information  from. 
the  agency,  both  througti  FOl.^  reques*"- 
and  through  other  means  The  guide 
should  be  made  publiciN'  a\a:iahie  in 
agenc  \  reaiimg  rooms  and  tfirough  an 
electronic  site  as  weii  as  upon  reu.iest 
5  use  5.52ig) 

'^    Sc:'ct}on  1  "  increases  tne  ':::,*-  ..-v.:' 
to  respond  to  an  initial  FOl.A  .'^uest 
from  ten  to  twentv  workinv?  davs.  5 
U.S.C.  552(a)(6)(D). 

6.  Section  1.8  provides  for 
"multitrac  k  "  ;;ro<:;ess!:!«;  of  FOl.A 


requests,  based  on  the  amount  of  work 
or  time  (or  both)  that  is  involved  in 
processing  them.  5  U.S.C.  552(a)(6)(D), 

7.  Section  1.9  adds  a  requirement  that 
each  agency  consider  requests  for 
"expedited  processing"  and  grant  such 
requests  where  the  requester  shows  an 
imminent  threat  to  life  or  physical 
safety  or  an  urgency  to  inform  the 
pubhc  about  federal  government 
activity.  5  U.S.C.  552(a)(6)(E). 

8.  Section  1.15  incorporates  a  new 
provision  requiring  that  each  agency 
make  reasonable  efforts  to  maintain  its 
'^cords  in  forms  or  formats  that  are 
reproducible  for  purposes  of  the  FOIA. 
552(a)(3)(B). 

9.  Section  1.15  incorporates  a  new 
requirement  that  each  agency  make 
reasonable  efforts  to  search  for  records 
in  electronic  form  or  format,  except 
when  such  efforts  would  interfere 
signiBcantly  with  the  operation  of  the 
agency's  automated  information  system. 
5  U.S.C.  552(a)(3)(C). 

10.  Section  1.15  incorporates  a  new 
requirement  that  each  agency  indicate, 
on  the  released  portion  of  a  redacted 
record,  the  amount  of  information  that 
has  been  deleted  firom  a  record,  unless 
including  that  indication  would  harm 
an  interest  protected  by  an  applicable 
exemption.  5  U.S.C.  552(b). 

11.  Section  1.15  incorporates  a 
requirement  for  each  agency  to  make  a 
reasonable  effort  to  estimate  the  volume 
of  matter  being  withheld,  when  entire 
records,  or  entire  pages  are  withheld, 
and  provide  the  estimate  to  the 
requester.  5  U.S.C.  552(a)(6)(F). 

12.  Section  1.15  requires  that  each 
agency  provide  records  in  any  form  or 
format  requested,  if  the  record  is  readily 
reproducible  by  the  agency  in  the  form 
or  format  requested.  5  U.S.C. 
552(a)(3)(B). 

13.  Section  1.16  requires  each  ag^icy 
to  notify  a  requester  of  "unusual 
circumstances"  that  require  additional 
time  for  processing  a  request,  and  ofler 

■  !;h  rtrK^uester  the  opportunity  to  limit 
scope  of  the  request,  or  arrange  an 
alternative  time  frame  for  processing,  or 
both.  5  U.S.C.  552(a)(6)(B)(I). 

14.  Section  1.16  incorporates  a  new 
provision  to  limit  the  conditions  under 

shich  an  agency  backlog  of  FOIA 
requests  may  be  considered  an 
"exceptional  circumstance"  justifying  a 
longer  processing  time.  "Exceptional 
circumstances"  will  not  include  a  delay 
that  results  from  a  predictable  agency 
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workload  of  FOIA  requests,  unless  the 
agency  demonstrates  reasonable 
progress  in  reducing  its  backlog  of 
pending  requests.  552(a)(6)(C)(ii). 

IS.  Section  1.20  modifies  the  content, 
timetable,  and  procedure  for  filing  the 
annual  FOIA  report.  The  annual 
reporting  period  will  change  from  a 
calendar  year  to  a  fiscal  year.  5  U.S.C. 
552(e). 

Revised  Section 

1.  Section  1.4,  Implementing 
regulations  for  the  Office  of  the 
Secretary,  has  been  incorporated  into 
§1.25. 

Removed  Section 

1.  Section  1.5(e).  which  allows  oral 
FOIA  requests,  has  been  removed  in 
order  to  ensure  that  agencies  maintain 
accountability  and  are  able  to  track 
requests  and  process  them  in  the  order 
of  receipt  within  each  agency. 

List  of  Subjects  in  7  CFR  Part  1 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy. 

Accordingly,  it  is  proposed  to  revise 
7  CFR.  part  1 .  subpart  A  except 
Appendix  A.  to  read  as  follows: 

PART  1      ADMINISTRATIVE 
REGULATIONS 

Supbart  A — Oftical  Records 

1 . 1  Purpose  and  scope. 

1.2  Policy 

1.3  Agency  implementing  regulations. 

1.4  Public  access  to  certain  materials. 

1.5  Requests  for  records. 

1.6  Aggregating  requests. 

1.7  Agency  response  to  requests  for  records. 

1.8  Multitrack  processing. 

1.9  Expedited  processing. 

1.10  Search  services. 

1.11  Review  services 

1.12  Handling  information  from  a  private 
business. 

1.13  Date  of  receipt  of  requests  or  appeals. 

1.14  Appeals. 

1.15  General  provisions  respecting  release 
of  records. 

1.16  Extension  of  administrative  deadlines. 

1.17  Failure  to  meet  administrative 
deadlines. 

1.18  Fee  schedule. 

1.19  Exemptions  and  discretionary  release 

1.20  Annual  report. 

1.21  Cktmpilation  of  new  records. 

1.22  Authentication. 

1.23  Records  in  formal  adjudication 
proceedings 

1.24  Preservation  of  rocortl.i. 

1.25  Implementing  regulations  for  the 
Office  of  the  Secretary  and  the  Office  of 
('jjmmunications. 


Subpart  A-  Ottictai  Records 

Authority:  5  U.S.C  301,  552;  7  U.S.C 
3125a;  31  U.S.C  9701;  and  7  CFR 
2.28(b)(7)(viii) 

§1.1    Purpose  and  acop*. 

This  subpart  establishes  policy, 
procedures,  requirements,  and 
responsibilities  for  administration  and 
coordination  of  the  Freedom  of 
Information  Act  ("FOIA"),  5  U.S.C.  552, 
pursuant  to  which  any  person  may 
obtain  official  records.  It  also  provides 
rules  periaining  to  the  disclosure  of 
records  pursuant  to  compulsory  process. 
This  subpart  also  serves  as  the 
implementing  regulations  (referred  to  in 
§  1.3,  "Agency  implementing 
regulations")  for  the  Office  of  the 
Secretary  (the  immediate  offices  of  the 
Secretary.  Deputy  Secretary,  Under 
Secretaries  and  Assistant  Secretaries) 
and  for  the  Office  of  Communications. 
The  Office  of  Communications  has  the 
primary  responsibility  for 
implementation  of  the  FOIA  in  the 
Department  of  Agriculture  ("USDA"  or 
"Department").  The  term  "agency"  or 
"agencies"  is  used  throughout  this 
subpart  to  include  both  USDA  program 
agencies  and  sta^  offices. 

f1.2    Policy. 

(a)  Agencies  of  USDA  shall  comply 
with  the  time  limits  set  forth  in  ttie 
FOIA  and  in  this  subpari  for  responding 
to  and  processing  requests  and  appeals 
for  agency  records,  unless  there  are 
unusual  circumstances  within  the 
meaning  of  5  U.S.C.  552(a)(6)(B)  and 

§  1.16(b).  An  agency  shall  notify  a 
requester  in  vmting  whenever  it  is 
unable  to  respond  to  or  process  a 
request  or  appeal  within  the  time  limits 
established  by  the  FOIA. 

(b)  All  agencies  of  the  Department 
shall  comply  with  the  fee  schedule 
provided  as  appendix  A  to  this  subpart, 
with  regard  to  the  charging  of  fees  for 
providing  copies  of  records  and  related 
services  to  requ"-^''"-*; 

§  1.3    Agency  Impiem^nting  regulationa. 

(a)  Each  agency  of  the  Department 
shall  promulgate  regulations  setting 
forth  the  following: 

(1)  The  location  and  hours  of 
operation  of  the  agency  office  or  offices 
where  members  of  the  public  may  gain 
access  to  those  materials  required  by  5 
U.S.C.  552(a)(2)  and  §  1.4  to  be  made 
available  for  public  inspection  and 
copying. 

(2)  Information  regarding  the 
publication  and  distribution  (by  sale  or 
otherwise)  of  indexes  and  supplements 
to  indexes  that  are  maintained  in 


accordance  with  the  requirements  of  5 
U.S.C.  552(a)(2)  and  §  1.4(c); 

(3)  The  title  and  mailing  address  of 
the  official  or  officials  of  the  agency 
authorized  to  receive  requests  for 
records  submitted  in  accordance  with 
§  1.5(a),  and  to  make  determinations 
regarding  whether  to  grant  or  deny  such 
requests.  Authority  to  make  such 
determinations  includes  authority  to: 

(i)  Extend  the  20  working  days 
administrative  deadline  for  reply 
pursuant  to  §  1.16; 

(ii)  Make  discretionary  releases 
pursuant  to  §  1.19(b);  and 

(iii)  Make  determinations  regarding 
the  charging  of  fees  pursuant  to 
appendix  A  to  this  subpart; 

(4)  The  title  and  mailing  address  of 
the  official  of  the  agency  who  is 
authorized  to  receive  appeals  submitted 
in  accordance  with  §  1.4(e)  and  to  make 
determinations  regarding  whether  to 
grant  or  deny  such  appeals.  Authority  to 
determine  appeals  includes  authority  to: 

(i)  Extend  tne  20  working  days 
administrative  deadline  for  reply 
pursuant  to  §  1.16  (to  the  extent  the 
maximum  extension  authorized  by 
§  1.16(c)  was  not  used  with  regard  to  the 
initial  request); 

(ii)  Make  discretionary  releases 
pursuant  to  §  1.19(b);  and 

(iii)  Make  determinations  regarding 
the  charging  of  fees  pursuant  to 
appendix  A  to  this  subpart;  and 

(5)  Other  information  which  would  be 
of  concern  to  a  person  wishing  to 
request  records  from  that  agency  in 
accordance  with  this  subpart. 

§  1  4    Public  access  to  certain  materials. 

(a)  In  accordance  with  5  U.S.C. 
552(a)(2),  each  agency  within  the 
Department  shall  make  the  following 
materials  available  for  public  inspection 
and  copying  (unless  they  are  promptly 
published  and  copies  offered  for  sale): 

(1)  Final  opinions,  including 
concurring  and  dissenting  opinions,  as 
well  as  orders,  made  in  the  adjudication 
of  cases; 

(2)  Those  statements  of  policy  and 
interpretation  which  have  been  adopted 
by  the  agency  and  are  not  published  in 
the  Federal  Register; 

(3)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public; 

(4)  Copies  of  all  records,  regardless  of 
form  or  format,  which  have  been 
released  pursuant  to  a  FOIA  request 
under  5  U.S.C.  552(a)(3),  and  which 
because  of  the  nature  of  their  subject 
matter,  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records.  Agencies  shall  decide  on  a  case 
by  case  basis  whether  records  fall  into 
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this  category,  based  on  the  following 
factors; 

(i)  Previous  experience  with  similar 
records; 

(ii)  The  particular  characteristics  of 
the  records  involved,  including  their 
nature  and  the  type  of  information 
contained  in  them;  and 

(ill)  The  identity  and  number  of 
requesters  and  whether  there  is 
v^despread  media,  historical,  academic. 
or  commercial  interest  in  the  records, 

(5)  A  general  index  of  the  records 
referred  to  in  paragraph  (a)(4j  of  this 
section 

(b)  Records  encompassed  within 
paragraphs  ia)(l)  through  la)(5)  of  this 
section  created  on  or  after  November  1, 
1996,  shall  be  made  available  to  the 
public  by  computer  telecommunications 
or.  if  computer  telecommunications 
means  have  not  been  established  by  the 
agency,  bv  other  electronic  means. 

(c)  Each  agency  of  the  IJepartment 
shall  maintain  and  make  available  for 
public  inspection  and  copying  current 
indexes  providing  identifying 
information  regarding  any  matter 
issued,  adopted,  or  promulgated  after 
July  4,  1967,  and  required  by  paragraph 
(a)  of  this  section  to  be  made  available 
or  published  Each  agency  shall  publish 
and  make  available  for  distribution 
copies  of  such  indexes  and  supplements 
to  such  indexes  at  least  quarterly,  unless 
it  detennines  by  notice  published  in  the 
Federal  Register  that  publication  would 
be  unnecessary  and  impracticable.  After 
issuance  of  such  notice,  each  agency 
shall  provide  copies  of  any  index  upon 
request  at  a  cost  not  to  exceed  the  direct 
cost  of  duplication. 

Id)  Each  agency  is  responsible  for 
preparing  reference  material  or  a  guide 
for  requesting  records  or  information 
from  that  agency.  This  guide  shall  also 
include  an  index  of  all  major 
information  systems,  and  a  description 
of  major  information  and  record  locator 
systems. 

(e)  Each  agency  shall  also  prepare  a 
handbook  for  obtaining  information 
from  that  agency.  The  handbook  should 
be  a  short,  simple  explanation  to  the 
public  of  what  the  FOIA  is  designed  to 
do,  and  how  a  member  of  the  public  can 
use  It  to  access  government  records.  The 
handbook  should  be  available  on  paper 
and  through  electronic  means,  and  it 
should  identify  how  a  requester  can 
access  agency  Freedom  of  Information 
Act  annual  reports.  Similarly,  the 
annual  reports  should  refer  to  the 
handbook  and  how  to  obtain  it. 

(0  It  IS  appropriate  to  make  frequently 
requested  ret;ords  available  in 
accordance  with  paragraph  {a)(4)  of  this 
section  in  situations  where  public 
access  in  a  timely  manner  is  important. 


and  it  is  not  intended  to  apply  where 
there  may  be  a  limited  number  of 
requests  over  a  short  period  of  time  from 
a  few  requesters.  Agencies  may  remove 
a  record  from  this  access  medium  when 
the  appropriate  officials  determine  that 
it  is  unlikely  there  will  be  substantial 
further  requests  for  that  document. 

§1.5    Requests  for  records. 

(a)  .Any  person  who  wishes  to  inspect 
or  obtain  copies  of  any  record  of  any 
agency  of  the  Department  shall  submit 

a  request  m  writing  and  address  the 
request  to  the  official  designated  in 
regulations  promulgated  bv  that  agency. 
The  requester  may  ask  for  a  fee  waiver. 
.'Ml  such  requests  for  records  shall  be 
deemed  to  have  been  made  pursuant  to 
the  Freedom  of  Information  Act, 
regardless  of  whether  the  request 
specifically  mentions  the  Freedom  of 
Information  Act.  To  facilitate  processing 
of  a  request,  the  requester  should  place 
the  phrase  ■^'OIA  REQU'EST"  in  capital 
letters  on  the  front  of  the  envelope  or  on 
the  cover  sheet  of  the  fax  transmittal. 

(b)  A  request  must  reasonably 
describe  the  records  to  enable  agency 
personnel  to  locate  ihem  with 
reasonable  effort.  Where  possible,  a 
requester  should  supply  specific 
information  regarding  dates,  titles, 
names  of  individuals,  names  of  offices, 
and  names  of  agencies  or  other 
organizations  that  may  help  identify  the 
records.  If  the  request  relates  to  a  matter 
in  pending  litigation,  the  requester 
should  identify  the  court  and  its 
location. 

(c)  If  an  agency  determines  that  a 
request  does  not  reasonably  describe  the 
records,  the  agency  shall  inform  the 
requester  of  this  fact  and  extend  the 
requester  an  opportunity  to  clarify  the 
request  or  to  confer  promptly  with 
knowledgeable  agency  personnel  to 
attempt  to  identify  the  records  the 
requester  is  seeking.  The    date  of 
receipt"  in  such  instances,  for  purposes 
of  §  113,  shall  be  the  date  of  receipt  of 
the  amended  or  clarified  request. 

(d)  If  a  requester  for  records  or  a  fee 
waiver  made  under  this  subpart  is 
denied,  the  requester  shall  have  the 
right  to  appeal  the  denial.  Requesters 
also  may  appeal  agency  detemiinations 
of  a  requester's  status  for  purposes  of  fee 
levels  under  §  5  of  appendix  A  to  this 
subpart-  All  appeals  must  be  m  wntmg 
and  addressed  to  the  official  designated 
in  regulations  promulgated  by  the 
agency  which  denied  the  request.  To 
facilitate  processing  of  an  appeal,  the 
requester  should  place  the  phrase 
"FOIA  APPEAL"  in  capital  letters  on 
the  front  of  the  envelope  or  on  the  cover 
sheet  of  the  fax  transmittal 


(e)  Requests  that  are  not  addressed  to 
a  specific  agency  in  USDA,  or  which 
p)ertain  to  more  than  one  USDA  agency, 
or  which  are  sent  to  the  wrong  agency 
of  USDA,  should  be  forwarded  to  the 
Department's  FOIA  Officer  in  the  Office 
of  Communications,  U.S.  Department  of 
Agriculture,  Washington.  EXZ  20250. 

(fl  The  Department  FOIA  Officer  will 
determine  which  agency  or  agencies 
should  process  the  request,  and,  where 
necessary,  refer  the  request  to  the 
appropriate  agency  or  agencies.  The 
Etepartment  FOLA  Officer  will  also 
notify  the  requester  of  the  referral  and 
of  the  name  of  each  agency  to  which  the 
reauest  has  been  referred. 

(g)  A  request  will  be  properly  received 
when  it  is  in  the  possession  of  the 
component  agency  that  has 
responsibility  for  maintaining  the 
requested  records. 

(h)  Each  agency  shall  develop  and 
maintain  a  record  of  all  written  requests 
and  appeals  received  in  that  agency. 
The  record  shall  include  the  names  of 
the  requester;  a  brief  summary  of  the 
information  requested;  whether  the 
request  or  appeal  was  granted,  denied, 
or  partially  denied;  th%exemplion  &x)m 
mandatory  disclosure  under  5  U.S.C, 
552(b)  upon  which  any  denial  was 
based;  and  the  amount  of  any  fees 
associated  with  the  request  or  appeal. 

§  1  6    Aggregating  requests. 

Wner.  an  agenc)  i-easonably  believes 
that  a  requester,  or  a  group  of  requesters 
acting  in  concert,  is  attempting  to  break 
a  request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  the  agency  may 
aggregate  any  such  requests  and  charge 
accordingly.  One  element  that  may  be 
considered  in  determining  whether  such 
a  belief  would  be  reasonable  is  the 
brevity  of  the  time  period  during  which 
the  requests  have  been  made 

§  1.7    Agency  response  ic  requests  io^ 
records. 

(a)  5  L'  S.C.  552(a)(6){A)(l)  provides 
that  each  agency  of  the  Department  to 
which  a  request  for  records  or  a  fee 
waiver  is  submitted  in  accordance  with 
§  1.5(a)  shall  inform  the  requester  of  its 
determination  concerning  that  request 
within  20  working  days  of  its  date  of 
receipt  (excepting  Saturdays,  Simdays, 
and  legal  public  holidays),  plus  any 
extension  authorized  under  §  1.16,  If  the 
agency  determines  to  grant  the  request, 
it  shall  inform  the  requester  of  any 
conditions  surrounding  the  granting  of 
the  request  (e,g,,  payment  of  fees)  and 
the  approximate  date  upon  which  the 
agency  will  pro\ide  the  requested 
records.  If  the  agency  grants  only  a 
portion  of  the  request,  it  shall  treat  the 
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portion  not  granted  as  a  denial,  and 
make  a  reasonable  effort  to  estimate  the 
volume  of  the  records  denied  and 
provide  this  estimate  to  the  requester, 
unless  providing  such  an  estimate 
would  harm  an  interest  protected  by  an 
exemption  of  the  FOLA.  If  the  agency 
determines  to  deny  the  request  in  part 
or  in  whole,  it  shall  immediately  inform 
the  requester  of  that  decision  and 
provide  the  following; 

(1)  The  reasons  for  the  denial; 

(2)  The  name  and  title  or  position  of 
each  person  responsible  for  denial  of  the 
reouest: 

(3)  The  requester's  right  to  appeal 
such  denial  and  the  title  and  address  of 
the  official  to  whom  such  appeal  is  to 
be  addressed;  and 

(4)  The  requirement  that  such  appeal 
be  made  within  45  days  of  the  date  of 
the  denial. 

(b)  If  the  reason  for  not  fulfilling  a 
request  is  that  the  records  requested  are 
in  the  custody  of  another  agency  outside 
USDA.  other  than  in  the  permanent 
custody  of  the  National  Archives  and 
Records  Administration  ("NARA"),  the 
agency  shall  inform  the  requester  of  this 
fact  and  shall  fon^ardlhe  request  to  that 
agency  or  Department  for  processing  in 
accordance  with  its  regulations.  If  the 
records  are  in  the  permanent  custody  of 
NARA.  the  agency  shall  so  inform  the 
requester.  Information  about  obtaining 
access  to  records  at  NARA  may  be 
obtained  through  the  NARA  Archival 
Information  Locator  (NAIL)  Database  at 
http://www/nara.gov/nara. nail. html,  or 
by  calling  NARA  at  (301)  713-6800.  If 
the  agency  has  no  Icnowledge  of 
requested  records  or  if  no  records  exist, 
the  agency  shall  notify  the  requester  of 
that  fact. 

§1.8    Multltrsck  proeeMlno. 

(a)When  an  agency  has  a  significant 
number  of  requests,  the  nature  of  which 
precludes  a  determination  within  20 
working  days,  the  requests  may  be 
processed  in  a  multitrack  processing 
system,  based  on  the  date  of  .receipt,  the 
amount  of  work  and  time  involved  in 
processing  the  request,  and  whether  the 
request  qualifies  for  expedited 
processing. 

(b)  Agencies  may  establish  as  many 
processing  tracks  as  appropriate; 
processing  within  each  track  shall  be 
based  on  a  first-in,  first-out  concept,  and 
rank -ordered  by  the  date  of  receipt  of 
the  request. 

(c)  Agencies  may  provide  a  requester 
whose  request  does  not  qualify  for  the 
fastest  track  an  opportunity  to  limit  the 
scope  of  the  request  in  order  to  qualify 
for  the  fastest  track.  This  multitrack 
processing  system  does  not  lessen 
agency  responsibility  to  exercise  due 


diligence  in  processing  requests  in  the 
most  expeditious  manner  possible. 

(d)  Agencies  shall  process  requests  in 
each  track  on  a  "first-in.  first-out"  basis, 
unless  there  are  unusual  circumstances 
as  set  forth  in  §  116.  or  the  requester  is 
entitled  to  expedited  processing  as  set 
forth  in  §1.9 

§1.9    Expedited  prcx^&sing. 

(a)  A  requester  may  apply  for 
expedited  processing  at  the  time  of  the 
initial  request  for  records.  Within  ten 
calendar  days  of  its  receipt  of  a  request 
for  expedited  processing,  an  agency 
shall  decide  whether  to  grant  it.  and 
shall  notify  the  requester  of  the 
decision.  (Ihice  the  determination  has 
been  made  to  grant  expedited 
processing,  an  agency  shall  process  the 
request  as  soon  as  practicable.  If  a 
request  for  expedited  processing  is 
denied,  the  agency  shall  act 
expeditiously  on  any  appeal  of  that 
decision. 

(b)  A  request  or  appeal  will  be  taken 
out  of  order  and  given  expedited 
treatment  whenever  the  agency 
determines  that  the  requester  has 
established  either  of  the  following 
criteria; 

(1)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual;  or 

(2)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  federal 
government  activity,  if  made  by  an 
individual  primarily  engaged  in 
disseminating  information. 
Representatives  of  the  news  media 
would  normally  qualify  as  individuals 
primarily  engaged  in  disseminating 
information;  however,  other  requesters 
must  demonstrate  that  their  primary 
activity  involves  publishing  or 
otherwise  disseminating  information  to 
the  public  as  a  whole,  and  not  just  a 
particular  segment  or  group.  "Urgency" 
contemplates  that  the  information  has  a 
particular  value  that  will  be  lost  if  not 
disseminated  quickly.  Ordinarily  this 
means  a  breaking  news  story  of  general 
public  interest.  Information  of  historical 
interest  only  or  information  sought  for 
litigation  or  commercial  activities 
would  not  meet  the  test  of  urgency,  nor 
would  a  news  media  publication  or 
broadcast  deadline  unrelated  to  the 
news  breaking  nature  of  the 
information. 

(c)  A  requester  who  seeks  expedited 
processing  must  provide  a  written 
statement  that  the  requester  has  certified 
to  be  true  and  correct  to  the  best  of  the 
requester's  knowledge,  explaining  in 
detail  the  basis  for  requesting  expedited 
processing.  The  agency  will  not 


consider  the  request  to  have  been 
received  unless  accompanied  by  a 
written,  certified  statement,  and  will  be 
under  no  obligation  to  consider  the 
request  for  expedited  processing  until  it 
receives  such  a  written,  certified 
statement. 

(d)  The  same  procedures  apply  to 
requests  for  expedited  processing  of 
administrative  appeals. 

$1.10     Searcfi  services. 

Search  services  are  services  of  agency 
personnel — clerical  or  professional — 
used  in  trying  to  find  the  records,  that 
are  responsive  to  a  request.  Search 
services  includes  both  manual  and 
electronic  searches  and  time  spend 
examining  records  for  the  purpose  of 
fining  information  that  is  within  the 
scope  of  the  request.  Search  services 
also  include  services  to  transport 
personnel  to  places  of  record  storage,  or 
records  to  the  location  of  personnel  for 
the  purpose  of  the  search,  if  such 
services  are  reasonably  necessary. 

§1.11    Revtew  aervtcas. 

(a)  Review  vrv  u  es  are  services  of 
agency  personnel — clerical  or 
professional — in  examining  records, 
both  paper  and  electronic,  located  in 
response  to  a  request  that  is  for  a 
commercial  use  (as  specified  in  §6  of 
appendix  A  to  this  subpart)  to 
determine  whether  any  portion  of  any 
record  located  is  exempt  from 
mandatory  disclosure. 

(b)  Review  services  include 
processing  any  records  for  disclosure, 
e.g..  doing  all  that  is  necessary  to  redact 
exempt  portions  and  otherwise  prepare 
records  for  release. 

(c)  Review  services  do  not  include  the 
time  spent  resolving  general  legal  or 
policy  issues  regarding  the  application 
of  exemptions. 

§  1.12     Handling  information  from  a  private 
t>usiness. 

Each  USU,^  agency  is  responsible  for 
making  the  final  determination  with 
regard  to  the  disclosure  or 
nondisclosure  of  information  in  agency 
records  that  has  been  submitted  by  a 
business.  When,  in  the  course  of 
responding  to  an  FOIA  request,  an 
agency  cannot  readily  determine 
whether  the  information  obtained  from 
a  person  is  privileged  or  confidential 
business  information,  the  policy  of 
USDA  is  to  obtain  and  consider  the 
views  of  the  submitter  of  the 
information  and  to  provide  the 
submitter  an  opportunity  to  object  to 
any  decision  to  disclose  the 
information.  If  a  request  (including  a 
subpoena  duces  tecum  as  described  in 
§  1.215)  is  received  in  USDA  for 
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information  that  has  been  submitted  by 
a  business,  the  agency  shall: 

(a)  Provide  the  business  information 
submitter  with  prompt  notification  of  a 
request  for  that  information  (unless  it  is 
readily  determined  bv  the  agency  that 
the  information  requested  should  not  be 
disclosed  or.  on  the  other  hand,  that  the 
information  is  not  exempt  by  law  from 
disclosure).  Afford  busmess  information 
submitters  reasonable  time  in  which  to 
object  to  the  disclosure  of  any  specified 
portion  of  the  infonnation.  The 
submitter  must  explain  fully  all  grounds 
upon  which  disclosure  is  opposed  For 
example,  if  the  submitter  maintains  that 
disclosure  is  likely  to  cause  substantial 
harm  to  its  competitive  position,  the 
submitter  must  explain  item-by-item 
why  disclosure  would  cause  such  harm 
Information  provided  by  a  business 
submitter  pursuant  to  this  paragraph 
mav  itself  be  subiect  to  disclosure  under 
FOL^; 

(b)  Notify  the  requester  of  the  need  to 
inform  the  submitter  of  a  request  for 
submitted  business  information; 

(c)  Determine  whether  the  requested 
records  are  exempt  from  disclosure  or 
must  be  released; 

(d)  Provide  business  information 
submitters  with  notice  of  any 
determination  to  disclose  such  records 
pnor  to  the  disclosure  date,  m  order  that 
the  matter  may  be  considered  for 
possible  judicial  intervention;  and 

(e)  Notify  business  information 
submitters  promptly  of  all  instances  in 
which  FOIA  requesters  bring  suit 
seeking  to  compel  disclosure  of 
submitted  information 

§1.13    Date  of  receipt  of  requests  or 
appeals. 

The  date  of  receipt  of  a  request  or 
appeal  shall  be  the  date  it  is  received  in 
the  agency  and  office  responsible  for  the 
administrative  processing  of  FOL\ 
requests  or  appeals. 

§1.14    Appeals. 

(a)  Requesters  seeking  administrative 
appeal  of  a  denial  of  a  request  for 
records  or  denial  of  a  fee  waiver  must 
ensure  that  the  appeal  is  received  by  the 
agency  within  45  days  of  the  date  of  the 
denial  letter. 

(b)  Each  agency  shall  provide  for 
review  of  appeals  bv  an  official  different 
from  the  official  or  officials  designated 
to  make  initial  denials 

(c)  5  U.S.C.  552(a)(6!(.Miii)  provides 
that  each  agency  in  the  Department  to 
which  an  appeal  of  a  denial  is  submitted 
shall  inform  the  requester  of  its 
detennination  concerning  that  appeal 
within  20  working  days  (excepting 
Saturdays,  Sundays,  and  legal  public 
holidays),  plus  any  extension 


authorized  by  §  1.16,  of  its  date  of 
receipt.  If  the  agency  determines  to 
grant  the  appeal,  it  shall  inform  the 
requester  of  any  f;onditions  surrounding 
the  granting  of  the  request  (e.g.. 
payment  of  fees)  and  the  approximate 
date  upon  which  compliance  will  be 
effected   If  the  agency  grants  only  a 
portion  of  the  appeal,  it  shall  treat  the 
portion  not  granted  as  a  denial.  If  it 
determines  to  deny  the  appeal  either  in 
part  or  in  whole,  it  shall  inform,  the 
requester  of  that  decision  and  of  the 
following: 

(1)  The  reasons  for  denial; 

(2)  The  name  and  title  or  position  of 
each  person  responsible  for  denial  of  the 
appeal;  and 

(3)  The  right  to  ludiciai  review  of  the 
denial  in  accordance  with  5  U.S.C. 
552(a)(4), 

(d)  Each  agency,  upon  a 
determination  that  it  wishes  to  deny  an 
appeal,  shall  send  a  copy  of  the  records 
requested  and  of  all  correspondence 
relating  to  the  request  to  the  Assistant 
General  Counsel.  General  Law  Division, 
Office  of  the  General  Counsel 
("Assistant  General  Counsel'j  When 
the  volume  of  ref;ords  is  so  laiT?e  as  to 
make  sending  a  copy  impracticable,  the 
agency  shall  enclose  an  informative 
summary  of  those  records  The  agency 
shall  not  deny  an  appeal  until  it 
receives  concurrence  from  the  Assistant 
General  Counsel. 

(e)  The  Assistant  General  Counsel 
shall  promptly  review  the  matter 
(including  necessary  coordination  with 
the  agency)  and  render  all  necessary- 
assistance  to  enable  the  agency  to 
respond  to  the  appeal  within  the 
administrative  deadline  or  any 
extension  of  the  administrative 
deadline 

§  1.15    General  provisions  respecting 
release  of  records. 

(a)  When  releasing  documents, 
agencies  shall  provide  the  record  in  any 
form  or  format  the  requester  specifies,  if 
the  record  is  readily  reproducible  in  that 
form  or  format  Agencies  shall  make 
reasonable  efforts  to  mamta.n  their 
records  in  forms  or  fonnats  that  are 
reproducible.  In  responding  to  requests 
for  records,  agencies  shall  make 
reasonable  efforts  to  search  for  records 
in  electronic  form  or  format,  except 
when  such  efforts  would  significantly 
interfere  with  the  operation  of  an 
agency's  automated  information  system. 
Such  determinations  shall  be  made  on 

a  case  by  case  basis, 

(b)  In  the  event  a  requested  record 
contains  some  portions  that  are  exempt 
from  mandatory  disclosure  and  others 
that  are  not,  the  official  responding  to 
the  request  shall  ensure  that  all 


reasonably  segregable  nonexempt 
portions  are  disclosed,  and  that  all 
exempt  portions  are  identified 
according  to  the  specific  exemption  or 
exemptions  which  are  applicable.  The 
amount  of  deleted  information  shall  be 
indicated  on  the  released  portion  of 
paper  records.  Deletions  may  be  marked 
by  use  of  brackets  or  darkened  areas 
indicating  removal  of  information,  or  by 
any  other  method  that  would  reasonably 
demonstrate  the  extent  of  the  deletion. 
In  the  case  of  electronic  deletion,  or 
deletion  in  audiovisual  or  microfiche 
records,  if  technically  feasible,  the 
amount  of  redacted  information  shall  be 
indicated  at  the  place  in  the  record 
where  such  deletion  was  made.  This 
may  be  done  by  use  of  brackets,  shaded 
areas,  or  some  other  identifiable 
technique  which  will  clearly  show  the 
limits  of  the  deleted  information. 

(c)  If,  in  connection  with  a  request  or 
an  appeal,  a  charge  is  to  be  made  in 
accordance  with  §  8  of  appendix  A  to 
this  subpart,  agencies  shall  inform  the 
requester  of  the  fee  amount  and  of  the 
basis  for  the  charge.  Each  agency,  in 
accordance  with  §  8  of  appendix  A  to 
this  subpart,  may  require  payment  of  the 
entire  fee,  or  a  portion  of  the  fee.  before 
it  provides  the  requested  records.  An 
agency  shall  require  full  payment  of  any 
delinquent  fee  owed  by  the  requester 
plus  any  applicable  interest  prior  to 
releasing  records  on  a  subsequent 
request  or  appeal.  If  a  requester  refuses 
to  remit  payment  in  advance,  an  agency 
may  refuse  to  process  the  request  or 
appeal  with  written  notice  to  that  effect 
forwarded  to  the  requester.  The  "date  of 
receipt  '  of  an  appeal  for  which  advance 
payment  has  been  required  shall  be  the 
date  that  payment  is  received. 

(d)  In  the  event  compliance  with  the 
request  or  appeal  involves  inspection  of 
records  by  the  requester  rather  than 
providing  copies  of  the  records,  the 
agency  response  shall  include  the  name. 
mailing  address,  and  telephone  number 
of  the  person  to  be  contacted  to  arrange 
a  mutually  convenient  time  for  such 
inspection. 

(e)  Whenever  dupUcation  fees,  or 
search  fees  for  unsuccessful  searchers 
(see  §  4(0  of  appendix  A  to  this  subpart), 
are  anticipated  to  exceed  $25.00,  and 
the  requester  has  not  indicated,  in 
advance,  a  willingness  to  pay  fees  as 
high  as  those  anticipated,  agencies  shall 
notify  the  requester  of  the  amount  of  the 
anticipated  fee.  If  an  extensive  and 
therefore  costly  successful  search  is 
anticipated,  agencies  also  should  notify 
requesters  of  Oie  anticipated  fees.  The 
notification  shall  offer  the  requester  the 
opoortimity  to  confer  with  agency 
personnel  to  reform  the  request  to  meet 
the  requester's  needs  at  a  lower  fee.  In 
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dppi  upriate  cases,  an  advance  deposit  in 
accordance  with  §  8  of  appendix  A  to 
this  subpart  may  be  required. 

§  1.16     Extension  of  ad  ml  n  I  strati  v« 
deadlines. 

(a)  In  unusual  circumstances  as 
specified  in  this  section,  when 
additional  time  is  needed  to  respond  to 
the  initial  request  or  to  an  appeal, 
agencies  shall  acknowledge  the  request 
or  the  appeal  in  writing  within  the  20 
working  day  time  period,  describe  the 
unusual  circumstances  requiring  the 
delay.and  indicate  the  anticipated  date 
for  a  substantive  response  that  may  not 
exceed  10  additional  working  days, 
except  as  provided  in  the  following: 

(1)  In  instances  in  which  the  agency, 
with  respect  to  a  particular  request,  has 
extended  the  response  date  by  10 
additional  working  days,  if  the  agency 
fmds  that  it  cannot  make  a  response 
determination  within  the  additional  10 
working  day  period,  the  agency  shall 
notify  the  requester  and  provide  the 
requester  an  opportunity  to  limit  the 
scope  of  the  request  to  allow  the  agency 
to  process  the  request  within  the 
extended  time  limit,  or  an  opportunity 
to  arrange  an  alternative  time  frame  for 
processing  the  request  or  a  modified 
reouest. 

12)  If  the  requester  refuses  to 
reasonably  modify  the  request  or 
arrange  for  an  alternative  time  frame  for 
pro<:essing  the  request,  the  FOIA 
provides  that  such  refusal  shall  be 
considered  as  a  factor  in  determining 
whether  there  are  exceptional 
circumstances  that  warrant  granting 
additional  time  for  the  agency  to 
complete  its  review  of  the  records.as  set 
forth  in  5  U.S.C.  552(a)|6(C}.  The  term 
"exceptional  circumstances"  does  not 
include  a  delay  that  results  from  a 
predictable  agency  backlog,  unless  the 
agency  demonstrates  reasonable 
progress  in  reducing  its  backlog  of 
pending  requests. 

(b)  As  used  in  this  section,  "unusual 
circumstances"  that  may  justify  delay 
are: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
reouest; 

12)  The  need  to  search  for.  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request: 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  Department  or 
agency  having  a  substantial  interest  in 
the  determination  of  the  request  or 
among  two  or  more  components  of  the 


agency  having  substantial  subject-matter 
interest  in  the  request. 

Note:  consultation  regarding  policy  or  legal 
issues  between  an  agency  and  the  Office  of 
the  General  Counsel.  Office  of 
Communications,  or  the  Department  of 
lustice  is  not  a  basis  for  extension  under  this 
section. 

(c)  The  10-day  extension  authorized 
by  this  section  may  be  divided  between 
the  initial  and  appellate  reviews,  but  in 
no  event  shall  the  total  extension  exceed 
10  working  days. 

(d)  Nothing  in  this  section  shall 
preclude  the  agency  and  the  requester 
from  agreeing  to  an  extension  of  time. 
Any  such  agreement  should  be 
confirmed  in  writing  and  should  specify 
clearly  the  total  time  agreed  upon. 

§1.17     Failure  to  me«t  administrative 
deadlines. 

In  the  event  an  agency  fails  to  meet 
the  administrative  deadlines  set  forth  in 
§  1.7.  or  §  1.14.  plus  any  extension 
authorized  by  §  1.16.  it  shall  notify  the 
requester,  state  the  reasons  for  the  delay, 
and  the  date  by  which  it  expects  to 
dispatch  a  determination.  Although  the 
requester  may  be  deemed  to  have 
exhausted  his  or  her  administrative 
remedies  under  5  U.S.C.  552(a)(6)(C). 
the  agency  shall  continue  processing  the 
request  as  expeditiously  as  possible  and 
dispatch  the  determination  when  it  is 
reached  in  the  same  manner  and  form 
as  if  it  had  been  reached  within  the 
applirahU'  (iHrifiliiiH 

§1.18    ^SH3  scneOuie, 

Pursuant  to  §  2.28  of  this  title,  the 
Chief  Financial  Officer  is  delegated 
authority  to  promulgate  regulations 
providing  for  a  uniform  fee  schedule 
applicable  to  all  agencies  of  the 
Department  regarding  requests  for 
records  under  this  subpart.  The 
regulations  providing  for  a  uniform  fee 
schedule  are  found  in  appendix  A  to 
this  subpart. 

§1.19     Exemptions  and  d'scrfltiona'v 
release. 

(a)  All  agency  records,  except  those 
specifically  exempted  from  mandatory 
disclosure  by  one  or  more  provisions  of 
5  U.S.C.  552(b).  shall  be  made  promptly 
available  to  any  person  submitting  a 
request  under  this  subpart. 

(b)  Agencies  are  authorized  in  their 
sole  discretion,  to  make  discretionary 
releases  when  such  release  is  not 
otherwise  specifically  prohibited  by 
Executive  Order,  statute,  or  regulation. 

$  1.20    Annual  report 

(a)  Each  agency  of  the  Department 
shall  compile  the  following  Freedom  of 
Information  Act  statistics  on  a  fiscal 


year  basis  beginning  October  1.  1997. 
and  report  the  following  information  to 
the  Office  of  Communications  no  later 
than  November  30  following  the  fiscal 
year's  close: 

(1)  The  number  of  requests  for  records 
received  and  the  number  of  requests 
which  were  processed; 

(2)  The  number  of  determinations 
made  not  to  comply  with  initial  requests 
for  records  made  to  it  under  §  1.5(a),  and 
the  reasons  for  each  such  determination; 

(3)  The  number  of  appeals  made  by 
persons  under  §  1.14(b),  the  result  of 
such  appeals,  and  the  reason  for  the 
action  upon  each  appeal  that  results  in 
a  dehial  of  information: 

(4)  A  complete  list  of  all  statutes  that 
the  agency  relies  upon  to  authorize  the 
agency  to  withhold  information  under  5 
U.S.C.  552(b)(3).  a  description  of 
whether  a  court  has  upheld  the  decision 
of  the  agency  to  withhold  information 
under  each  such  statute,  and  a  concise 
description  of  the  scope  of  any 
information  withheld: 

(5)  The  number  of  requests  for  records 
pending  before  the  agency  as  of 
September  30  of  the  preceding  year,  and 
the  median  number  of  days  that  such 
requests  had  been  pending  before  the 
agency  as  of  that  date: 

(6)  The  median  number  of  days  taken 
by  the  agency  to  process  different  types 
of  requests: 

(7)  The  total  amount  of  fees  collected 
by  the  agency  for  processing  requests: 

(8)  The  number  of  full-time  staff  of  the 
agency  devoted  to  processing  requests 
for  records  under  this  section,  and  the 
total  amount  expended  by  the  agency 
for  processing  such  reouests. 

(b)  Each  agency  shall  compile  the 
information  required  by  paragraph  (a)  of 
this  section  for  the  preceding  fiscal  year 
into  a  report  and  submit  this  report  to 
the  Director  of  Communications,  Office 
of  Communications,  no  later  than 
November  30  following  the  fiscal  year's 
close. 

(c)  The  Director  of  Communications, 
Office  of  Communications,  shall 
combine  the  reports  from  all  the 
agencies  within  USDA  into  a 
Departmental  report,  and  shall  submit  to 
the  Attorney  General  on  or  before 
February  1  of  each  year  in  accordance 
with  5  U.S.C.  552(e). 

(d)  Each  agency  shall  make  the  report 
available  to  the  public  including  by 
computer  telecommunications,  or  if 
computer  telecommunications  means 
have  not  been  established  by  the  agency, 
bv  other  electronic  means. 

§  1  21     Compilation  o(  new  records. 
Nothing  in  5  U.S.C.  552  or  this 
subpart  requires  that  any  agency  create 
a  new  record  in  order  to  fulfill  a  request 
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for  records  However,  an  agency  is 
required  to  provide  a  record  in  a  form 
or  format  specified  by  a  requester,  if  the 
record  is  readily  reproducible  by  the 
ayencv  in  the  form  or  format  requested. 
Creation  of  ret:ords  mav  be  undertaicen 
voluntarily  if  the  aj^ency  determines  this 
action  to  be  in  the  public  interest  or  the 
interest  of  USDA. 

§122     Authemication. 

When  a  request  is  received  for  an 
authenticated  copy  of  a  document 
which  the  agency  determines  to  make 

available  to  the  reque.sting  party,  the 
ngencv  shall  cause  a  correct  copy  to  be 
prepared  and  sent  to  the  Office  of  the 
Crt-neral  (k)unsel  which  shall  certif\-  the 
same  and  cause  the  seal  of  the 
Department  to  be  affixed,  except  that  the 
Hearing  Clerk  in  the  Office  of 
Administrative  Law  fudges  may 
authenticate  copies  of  documents  in  the 
records  of  the  Heanng  Clerk  and  that  the 
Director  of  the  National  .'\ppeals 
Division  mav  authenticate  copies  of 
documents  in  the  records  of  the 
NatKinal  .Appeals  Division 

§  1 .23     Records  in  formal  adjudication 
proceedings. 

Records  in  formal  adjudication 
pro(,eedings  are  on  file  in  the  Hearing 
Clerk's  office.  Office  of  Administrative 
I^w  Judges,  l",S.  Department  of 
.\gnculture.  Washington.  DC  20250,  and 
shall  be  made  available  to  the  public. 

§  1.24     Preservation  of  records. 

.Agencies  shall  preserve  all 
correspondence  relating  to  the  requests 
it  receives  under  this  subpart,  and  all 
records  processed  pursuant  to  such 
requests,  until  such  time  as  the 
destruction  of  such  correspondence  and 
records  is  authorized  pursuant  to  Title 
44  of  the  United  States  Code,  and 
appropriate  records  disposition 
authority  granted  by  N.AR.A.  Under  no 
circumstances  shall  records  be  sent  to  a 
Federal  Records  Center,  transfeTed  to 
the  permanent  custody  of  NARA,  or 
destroyed  while  they  am  the  subject  of 
a  pending  request,  appeal,  or  civil 
action  under  the  FOIA. 

§  1.25     Implementing  regulations  for  the 
Office  of  ttie  Secretary  and  the  Office  of 
Communications 

(a)  For  the  Office  of  the  Secretary  and 
for  the  Office  of  Communications,  the 
regulations  required  by  §  1.3  are  as 
follows: 

(1)  Records  available  for  public 
inspection  and  copying  may  be  obtained 
in  Room  536-A,  Jamie  L  Whitten 
Federal  Building.  USDA,  Washington, 
DC  20250  during  the  hours  of  9  a.m.  to 
5  p.m.  by  prior  appointment; 


(2)  Any  indexes  and  supplements 
which  are  maintained  in  accordance 
with  the  requirements  of  5  U.S,C. 
552(aK2)  and  §  1  5(b)  vn'iII  also  be 
available  m  Room  535-.^.,  Jamie  L. 
Whitten  Federal  Building.  USD.A, 
Washington,  DC  20250  dunng  the  hours 
of  9  a.m.  to  5  p.m  . 

(3)  The  person  authonzed  to  receive 
Freedom  of  Information  .Act  requests 
and  to  determine  whether  to  grant  or 
deny  such  requests  is  the  FOIA  Officer, 
Office  of  Communications,  USDA, 
Washington,  DC  20250: 

14)  The  official  authonzed  to  receive 
appeals  from  denials  of  FOIA  requests 
and  to  determine  whether  to  grant  or 
deny  such  appeals  is  the  Director  of 
Communications.  Office  of 
Cominiunications,  USDA,  Washington, 
DC  20250. 

(b)  The  organization  and  functions  of 
the  Office  of  the  Secretary  and  the 
Office  of  Communications  is  as  follows: 

(1)  The  Office  of  the  Secretary 
provides  the  overall  policy  guidance 
and  direction  of  the  activities  of  the 
Department  of  Agriculture.  Department- 
wide  policy  statements  and 
announcements  are  made  from  this 
office. 

(2)  The  Office  of  the  Secretary 
consists  of  the  Secretary,  Deputy 
Secretary,  Under  Secretaries,  Assistant 
Secretaries,  and  other  staff  members. 

(3)  In  the  absence  of  the  Secretary  and 
the  Deputy  Secretary  ,  resf)onsibility  for 
the  operation  of  the  Department  of 
Agriculture  is  as  delegated  at  part  2, 
subpart  A  of  this  title. 

(4)  The  Office  of  Communications 
provides  policy  direction,  review,  and 
coordination  of  public  information 
programs  of  the  Department  of 
Agriculture.  The  Office  of 
Communications  has  responsibility  for 
maintaining  the  flow  of  information  to 
the  mass  communications  media, 
various  constituency  groups,  and  the 
general  public. 

(5)  The  Office  of  Conmiunications  is 
headed  by  the  Director  of 
Communications.  In  the  Director's 
absence,  the  Office  of  Communications 
is  headed  by  the  Deputy  Director. 
***** 

Done  at  Washington,  E)C  this  13  day  of 
April.  1998. 
Dan  Glickman. 

Secretary  of  Agriculture. 

(FR  Doc.  98-10432  Filed  5-1-98;  8:45  am) 

BIUUNG  CODE  J4ia-Ci-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

9CFRPart130 
[Docket  No  94-1 15-1 J 

RIN  O57»-AA70 

Veterinary  Diagnostic  Services  user 
Fees 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise 
user  fees  for  veterinary  diagnostic 
services  to  reflect  changes  in  operating 
costs  and  changes  in  calculations.  In 
addition,  we  are  proposing  to  add  new 
user  fees  to  cover  the  costs  of  additional 
veterinary  diagnostic  services.  In 
addition,  we  propose  to  reorganize  these 
user  fees  by  type  of  service  and  location 
where  the  service  is  provided,  and  to 
group  reagents  into  categories.  We  are 
also  proposing  to  revise  user  fees  for  the 
use  of  animal  import  centers  operated 
by  the  Animal  and  Plant  Health 
Inspection  Service,  and  to  add  new  user 
fees  for  new  spaces.  These  actions  are 
necessary  to  ensure  that  we  recover  our 
costs.  The  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990,  as 
amended,  authorizes  us  to  set  and 
collect  these  user  fees. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  Jul> 
6,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  94-115-^1,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  suite 
3C03,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238.  Please  state 
that  your  comments  refer  to  Docket  No. 
94-115-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  lNF0RMA"^tON  CONTACT:  For 
information  concerning  services 
provided  for  live  animals  and  germ 
plasm,  contact  Dr.  Gary  S.  Colgrove. 
Chief  Staff  Veterinarian.  National  Center 
for  hnport  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  38,  Riverdale,  MD 
20737-1231: (301)  734-3294. 

For  information  concerning  services 
provided  for  veterinary  diagnostics, 
contact  Dr.  James  E.  Pearson,  Director. 
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National  Veterinary  Ser\  km-. 
Laboratories.  VS,  APHIS.  P  O.  Box  844. 
Ames.  LA  50010;  (515)  219-«266 

For  information  concerning  program 
operations  for  Veterinary  Services, 
contact  Ms  Louise  Lothery.  Director, 
Veterinary  Services  Resource 
Management  Staff.  APHIS,  4700  River 
Road  Unit  44,  Riverdaie,  MD  20737- 
1231.(301)734-7517. 

For  information  concerning  rate 
development  of  the  proposed  user  fees, 
contact  Ms.  Donna  Ford.  Section  Head. 
Fioancial  Systems  and  Services  Branch. 
Budget  and  Accounting  Division. 
APHIS.  4700  River  Road  Unit  54. 
Riverdaie.  MD  20737-1232.  (301)  734- 
8351. 
supPt-EMEmARv  information: 

Background 

User  fees  Authorized  Under  the  Farm 
Bill 

The  Food.  Agriculture.  Conservation 
and  Trade  Act  of  1990.  as  amended 
(referred  to  below  as  the  Farm  Bill), 
authorizes  the  Secretary  to  prescribe 
regulations  and  collect  fees  to  reimburse 
the  Secretary  for  the  cost  of  carrying  out 
the  provisions  of  the  Federal  Animal 
Quarantine  Laws  that  relate  to  the 
importation,  entry,  and  exportation  of 
animals,  articles,  or  means  of 
conveyance  (sec.  2509(c)(1)  of  the  Farm 
Bill).  The  Farm  Bill  also  authorizes  the 
Secretary  of  Agriculture,  among  other 
things,  to  prescribe  regulations  and 
collect  fees  to  recover  the  costs  of 
veterinary  diagnostics  relating  to  the 
control  and  eradication  of 
communicable  diseases  of  livestock  or 
poultry  within  the  United  Stales  (sec. 
2509(c)(2)  of  the  Farm  Bill) 

User  fees  to  reimburse  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  the  costs  of  providing  veterinary 
diagnostic  services  and  imuortand 
export-related  services  for  live  animals 
and  birds  and  animal  products  are 
contained  in  9  CFR  part  130  (the 
regulationsf 

Regulations  Proposed  in  This  Document 

We  propose?  to  revise  the  user  fees  for 
certain  veterinary  diagnostic  services, 
including  certain  diagnostic  tests, 
rtiagents.  and  other  veterinary  diagnostic 
materials  and  services  Operating  costs 
have  increased  since  these  user  fees 
were  established  in  a  final  rule 
published  in  the  Federal  Register  on 
September  1.  1993  (58  FR  38954-38961. 
Docket  No  91-021-5).  Therefore,  the 
user  fees  need  to  be  revised  to  reflect  the 
intn^ases.  Additional  reviews  of  these 
user  fees  show  that  some  of  the  original 
estimates  did  not  include  enough  direct 
labor  hours  and  that  the  direct  labor 


calculations  need  to  be  revised  to 
accurately  reflect  the  costs  of  providing 
services.  In  reexamining  our  user  fees, 
we  believe  that  a  comprehensive 
overhaul  of  the  Veterinary  Diagnostics 
user  fees  would  more  accurately  recover 
our  costs  and  provide  clarity  and  ease 
of  use  for  customers  needing  to  look  up 
user  fees  for  our  tests  and  other  services. 
As  discussed  below,  this  overhaul 
would  include  reorganizing  the 
presentation  of  user  fees  in  the 
regulations,  grouping  reagents  into 
simpler  categories,  implementing  new 
user  fees,  and  revising  all  of  the  existing 
Veterinary  Diaraiostic  user  fees. 

The  proposed  user  fees  increase  by 
varying  amounts  based  on  how  close  the 
existing  user  fee  is  to  our  actual  costs. 
Some  user  fees  required  modest 
adjustments  while  others  required  large 
increases.  These  proposed  changes  are 
based  on  recalculating  user  fees  to 
include  adequate  direct  labor  hours  and 
use  average  laboratory  employee  salaries 
to  calculate  direct  labor  costs.  The 
amount  of  the  change  proposed  varies 
based  on  individual  tests  and  services: 
therefore,  the  amount  of  the  changes 
varies.  Overall,  we  do  not  expect  these 
proposed  changes  to  significantly 
impmct  users.  In  most  cases,  the 
historical  volume,  associated  with  the 
tests  and  services  for  which  we  propose 
significant  increases,  is  small. 

In  addition,  we  are  proposing  to  add 
new  user  fees  for  other  veterinary 
diagnostic  services  we  provide.  We 
continue  to  provide  new  services  as 
required.  We  need  to  add  user  fees  for 
services  that  we  have  added  since  the 
veterinary  diagnostic  user  fees  were  first 
established.  In  addition,  we  believe  that 
we  need  to  add  user  fees  for  specific 
services  which  may  be  required  or 
requested  and  for  which  there  are 
currently  no  specific  user  fees.  These 
new  user  fees  are  discussed  in  detail 
later  in  this  document. 

We  are  proposing  two  changes  in  the 
organization  of  user  fees  for  veterinary 
diagnostics.  First,  we  would  reorganize 
the  user  fees  by  type  of  service  and 
location  where  the  service  is  provided. 
Second,  we  would  group  diagnostic 
reagents  into  categories.  These  changes 
are  discussed  in  detail  later  in  this 
document. 

Additionally,  we  propose  to  revise 
user  fees  for  the  use  of  APHIS-operated 
animal  import  centers,  to  cover  the  costs 
for  birds  or  poultry  requiring 
nonstandard  housing,  care,  or  handling 
and  to  more  accurately  reflect  the  space 
utilization  For  example,  expenses  for 
offices  and  hallways  would  be  included 
in  the  overhead  portion  of  the  user  fee 
calculation,  instead  of  the  user  fee 
portion  available  to  the  animals,  which 


is  higher  than  the  overhead  portion  of 
the  user  fees.  We  propose  to  add  new 
user  fees  for  the  use  of  new  spaces  at  the 
APHIS  animal  import  center  in 
Newburgh.  NY.  We  propose  to  revise 
the  user  fees  specified  in  §  130.8  for 
import  compliance  assistance  and 
release  from  agricultural  hold  to  more 
accurately  reflect  the  cost  of  the  services 
we  provide.  We  also  propose 
miscellaneous  changes  to  the  user  fee 
regulations  to  eliminate  duplication, 
add  clarity,  and  incorporate  provisions 
of  the  Debt  Collection  Improvement  Act 
of  1996. 

Veterinary  Diagnostics 

Vetennary  diagnostics  is  the  work 
performed  in  a  laboratory  to  determine 
if  a  disease-causing  organism  or 
chemical  agent  is  present  in  body 
tissues  or  cells  and.  if  so.  to  identify 
those  organisms  or  agents.  Services  in 
this  category  include:  (1)  Performing 
laboratory  tests  and  providing 
diagnostic  reagents  and  other  veterinary 
diagnostic  materials  and  services  at  the 
National  Veterinary  Services 
Laboratories'  (NVSL)  Foreign  Animal 
Disease  Diagnostic  Laboratory  (FADDL) 
at  Greenport,  NY.  and  (2)  performing 
identification,  serology,  and 
pathobiology  tests  and  providing 
veterinary  diagnostic  reagents  and  other 
materials  and  services  at  NVSL  at  Ames, 
lA.  Diagnostic  reagents  are  biological 
materials  used  in  diagnostic  tests  to 
detect  disease  agents  or  antibodies  by 
causing  an  identifiable  reaction.  We  also 
consider  sterilization  by  gamma 
radiation  to  be  a  veterinary  diagnostics 
service.  Other  miscellaneous  veterinary 
diagnostic  services  include,  but  are  not 
limited  to.  providing  check  tests,  test 
kits,  manuals,  standard  operating 
procedures,  and  training. 

We  have  reviewed  the  user  fees  that 
we  charge  for  these  services  and  have 
determined  that  we  need  to  revise  the 
amount  of  these  user  fees  to  reflect 
changes  in  costs  and  to  recover  the  full 
cost  of  providing  veterinary  diagnostic 
services.  We  are  also  proposing  to  add 
new  user  fees  to  cover  all  veterinary 
diagnostic  services.  All  of  the  proposed 
veterinary  diagnostic  user  fees  are  listed 
below  by  type  of  service. 

Currently,  the  Veterinary  Diagnostic 
user  fees  are  contained  in  §§  130.14- 
130  18  of  the  regulations.  The 
regulations  separately  list  user  fees  for 
tests  at  NVSL  and  FADDL;  reference 
assistance  tests  at  NVSL;  diagnostic 
reagents  at  NVSL;  diagnostic  reagents, 
slide  sets,  and  tissue  sets  at  NVSL  and 
FADDL:  and  sterilization  by  gamma 
radiation.  The  proposed  regrouping  of  . 
tests  into  identification,  serology,  or 
pathobiology  tests  and  the  regrouping  of 
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reagents  by  bacteriology  or  virology  type 
will  be  much  easier  for  customers  and 
the  laboratories  to  reference.  Due  to  tiie 
differences  between  requirements  for 
tests  being  performed  at  NVSL  and 
F.ADDL,  wp  believe  that  user  fees  for 
these  tests  and  services  should  be  listed 
by  location.  In  this  proposal,  all  FADDL 
fees  are  listed  in  a  single  section  (9  CFR 
130.14)   In  addition,  reference 
assistanf.e  tests  are  tests  performed  at 
NVSL,  and  the  regulations  currently 
unnecessarily  duplicate  these  user  fees. 
Therefore,  we  believe  that  all  NVSL 
tests  should  be  listed  together. 

In  order  to  clanfv,  simplify,  and 
eliminate  redundance  we  are  proposing 
to  reorganize  the  veterinary'  diagnostic 
user  fees  into  the  following  se<;tions 
Proposed  tt  130  14  would  include  user 
fees  for  laboratory  tests,  reagents,  and 
other  veterinary  diagnostics  .services  we 
perform  at  FADDL.  Proposed  §  130.15 
would  in(  lude  user  fees  for  laborafor*' 
tests  we  perform  to  isolate  and  identify 
pathogenic  agents  at  the  Diagnostic 
Bacteriology  Laboraton.-  (DBL)  and  at 
the  Diagnostic  Virology  Laboratory 
(DVL)  at  NVSL  Proposed  §  130  16 
would  include  user  fees  for  laboratory 
tests  we  perform  as  part  of  serology 
testing  at  DBL  and  DVL  at  NVSL, 
Proposed  *?  130  17  would  include  user 
fees  for  toxicological  and  other  tests 
performed  by  the  Pathobiology 
Laboratory  (PL)  at  NVSL,  Proposed 
§  130  18  would  include  user  fees  for 
diagnostic  reagents  we  proyide  from 
NVSL  Proposed  §  130  19  would  include 
user  fees  for  other  veterinary-  diagnostics 
services  we  provide  at  NVSL  (e.g.,  check 
tests,  test  kits,  manuals,  standard 
operating  procedures,  and  training). 

Currently,  §  130.49  specifies 
exemptions  to  user  fees  for  vetennary 
diagnostic  services  listed  m  §§  130  14 
through  130  18   These  exemptions 
would  still  apply  to  all  of  our  veterinary 
diagnostic  services.  Therefore,  we 
propose  to  revise  ^  130  49  to  specify  that 
the  exemptions  apply  to  veterinary 
diagnostic  services  listed  in  §§  130.14 
through  130.19. 

Components  of  Proposed  User  Fees 

The  user  fees  proposed  in  this 
document  are  based  on  fisc;al  year  1998 
salaries,  more  accurate  estimates  of  the 
average  number  of  direct  labor  hours 
required  to  provide  each  service,  and 
average  salaries  for  the  laboratory  where 
the  work  is  performed.  The  proposed 
user  fees  have  been  calculated  to 
recoyer  the  full  costs  for  tests, 
diagnostic  reagents,  and  other  veterinary- 
diagnostic  services.  These  costs  include 
direct  labor,  administrative  support, 
premium  costs  (if  any).  Agency 
overhead  costs,  and  Departmental 


charges  These  components  are 
described  below 

We  propose  to  charge  a  specific  dollar 
amount  for  each  service  we  provide; 
that  is,  each  test  we  perform  or  each 
diagnostic  reagent  or  other  veterinary- 
diagnostic  service  we  provide  We  have 
attempted  to  minimize  the  cost  of  our 
ser\'ices,  thereby  keeping  .\PHIS  user 
fees  at  the  lowest  possible  level.  If,  in 
the  future,  a  user  requests  a  test, 
diagnostic  reagent  or  other  veterinary 
diagnostic  materia!  or  service  that  is  not 
on  the  list,  we  would  charge  the 
proposed  hourly  user  fee  for  the  amount 
of  time  required  to  perform  the  service, 
calculated  to  the  nearest  quarter  of  an 
hour. 

Each  user  fee  varies  based  on  the 
direct  labor  hours  required  to  perform 
the  test  or  provide  the  diagnostic 
reagent  or  other  vetennary  diagnostic 
material  or  service.  For  example,  the 
time  spent  by  laboratory  personnel  to 
prepare  a  sample  and  conduct  and  read 
the  test  would  be  part  of  the  direct  labor 
hours  for  testing  a  tissue  sample  for 
disease-causing  organisms  In  cases 
where  a  test  is  performed  for  more  than 
one  disease,  it  may  take  different 
amounts  of  time  for  each  disease.  Those 
times  have  been  averaged  to  calculate 
the  user  fee.  We  have  carefully 
calculated  all  of  our  proposed  user  fees 
to  correctly  reflect  the  direct  labor  hours 
required  for  each  test,  reagent,  or 
ser\  ice  We  took  into  account  variations 
in  the  time  needed  to  provide  a  service 
by  determining  the  average  time 
necessary-. 

Direct  labor  costs  are  the  average 
salary  and  benefit  costs  of  the  laboratory 
employees  performing  the  service 
multiplied  bv  the  direct  labor  hours 
required  Average  costs  v\-ere  used  to 
calculate  direct  labor  costs  because  we 
have  determined  that  it  is  more  accurate 
to  use  the  average  salary-  for  the 
laboratory  employees  to  calculate  the 
user  fee  Currently,  some  veterinary 
diagnostics  user  fees  are  based  on  salary 
and  benefit  costs  for  a  specific  employee 
at  the  laboratory  We  have  determined 
that  this  does  not  accurately  reflect  the 
cost  of  providing  services,  because  in 
many  cases  various  employees  at 
different  salaries  may  perform  part  or  all 
of  a  test  or  service.  The  calculations  for 
these  proposed  user  fees  are  consistent 
with  the  calculations  used  for  the  other 
user  fees  throughout  9  CFR  part  130 

Administrative  support  costs  are 
incurred  at  the  local  level,  that  is.  at  the 
laboratories.  They  include  clencal  and 
administrative  activities;  direct 
materials,  indirect  labor  hours:  travel 
and  transportation  for  personnel, 
supplies,  equipment,  and  other 
necessary-  items,  training,  legal  counsel; 


general  supplies  for  offices,  washrooms, 
cleaning,  etc.;  contractual  services; 
grounds  maintenance;  and  utilities. 
Direct  materials  include  the  cost  of  any 
materials  needed  to  conduct  the  test  or 
provide  the  diagnostic  reagent.  sHde  set, 
tissue  set,  or  service.  For  example, 
direct  materials  for  conducting  a 
laboratory  test  include,  but  are  not 
limited  to,  glassware,  chemicals,  and 
other  supplies  necessary  to  perform  the 
test.  These  direct  materials  are  included 
in  administrative  support  costs  because 
they  are  standard  laboratory  supplies 
and  not  purchased  solely  for  a  specific 
test  Indirect  labor  hours  include 
supervision  of  personnel  and  time  spent 
doing  necessary  work  that  is  not  directly 
connected  with  a  test,  diagnostic 
reagents,  or  other  veterinary  diagnostic 
material  or  service,  such  as  equipment 
repair.  Contractual  services  may 
include,  but  are  not  hmited  to.  guard 
service  and  maintenance.  Some 
administrative  support  items  may  or 
may  not  be  contractual,  depending  on 
local  circumstances.  For  example,  trash 
pickup  may  be  provided  as  a  utility  or 
a  contractual  service.  However,  the  costs 
are  all  administrative  suppwrt.  Utilities 
include  water,  telephone,  electricity, 
natural  and  propane  gas.  heating  and 
diesel  oil.  The  costs  of  administrative 
support  are  applied  as  a  percentage  of 
the  base  direct  labor  amount.  At  NVSL, 
administrative  support  is  113  percent  of 
direct  labor,  and,  at  FADDL. 
administrative  support  is  625  percent  of 
direct  labor. 

Premium  costs  are  expenses  that  are 
incurred  solely  for  a  specific  test  or 
service.  For  example,  certain  tests 
require  expensive  reagents  in  addition 
to  the  direct  labor  time  and  laboratory 
materials  included  in  administrative 
support  costs.  Premium  costs  required 
for  the  proposed  flat  rate  user  fees  have 
already  been  included  in  the 
calculations.  Any  premium  costs 
required  for  hourly  rate  user  fees  would 
he  added  to  the  calculated  user  fee.  For 
example,  the  pol\Tnerase  chain  reaction 
test  would  be  performed  for  an  hourly 
rate  user  fee,  and  any  applicable 
royalties  for  this  test  would  be  added  to 
the  calculated  hourly  rate  user  fee 

Agencv  overhead  is  the  pro-rata  share, 
attributable  to  a  particular  diagnostic 
reagent,  matenal,  or  veterinary- 
diagnostic  service,  of  the  management 
and  support  costs  for  all  Agency 
activities  at  the  regional  level  and 
above.  Also  included  are  the  costs  of 
providing  hiiGget  and  accounting 
services,  management  support  at  the 
headquarters  and  regional  level, 
including  the  Administrator's  office, 
and  personnel  services,  pubbc 
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information  services,  and  liaison  with 
Congress. 

Departmental  charges  are  APHIS's 
share,  expressed  as  a  percentage  of  the 
total  cost,  of  services  provided  centrally 
by  the  U.S.  Department  of  Agriculture. 
Services  the  Department  provides 
centrally  include  the  Federal  telephone 
service;  mail;  National  Finance  Center 
processing  of  payroll,  billing, 
collections,  and  other  money 
management;  unemployment 
compensation;  Office  of  Workers 
Compensation  Programs;  and  central 
supply  for  storing  and  issuing 
commonly  used  supplies  and 
Departmental  forms.  The  Department 
informs  APHIS  as  to  how  much  the 
agency  owes  for  these  services.  We  have 
included  a  pro-rata  share  of  these 
Departmental  charges,  as  attributed  to  a 
particular  test,  diagnostic  reagent,  or 
other  veterinary  diagnostic  material  or 
service,  in  our  user  fee  calculations. 

Rounding 

When  we  first  adopted  user  fees,  we 
determined  that  it  was  reasonable  that 
our  user  fees  for  veterinary  diagnostic 
services  should  be  rounded  up  to  the 
nearest  quarter.  This  is  necessary  to 
ensure  that  we  collect  enough  revenue 
to  cover  the  costs  of  providing  these 
services.  If  we  were  to  round  down, 
many  user  fees  would  be  lower  than  the 
cost  of  the  service.  As  we  do  not  have 
a  reserve  fund,  there  would  be  no 
immediate  funds  for  us  to  draw  on  to 
make  up  the  deficiency. 

We  have  considered  changing  the 
rounding  of  user  fees  from  rounding  up 
to  the  nearest  quarter  to  rounding  up  to 
the  nearest  dollar  to  make 
administration  less  burdensome  and  to 


simplify  collections  and  accounting.  We 
realize  that  rounding  to  the  next  whole 
dollar  would  add  to  the  balance  of 
overall  user  fees  collected.  The 
magnitude  of  this  additional  amount 
varies  by  user  fee  category,  and  would 
vary  similarly  in  fees  we  intend  to 
propose  in  the  future,  if  the  same 
technique  were  used.  We  would 
monitor  the  effects  of  rounding  to  the 
next  whole  dollar  on  the  balances  in  the 
account  and  propose  adjustments  in  the 
fees  as  necessary.  We  invite  comments 
specifically  addressing  the  advantages 
and  disadvantages  of  this  rounding 
technique.  Such  a  change  in  our 
approach  to  rounding  would  be 
reflected  in  future  APHIS  user  fee 
rulemaking. 

Calculation  of  Proposed  I  sir  h  trs 

The  basic  steps  in  the  calculation,  for 
each  particular  service,  are.  (1)  Calculate 
direct  labor  costs  by  determining  the 
average  amount  of  direct  labor  required 
to  perform  the  service  and  multiply  the 
average  direct  labor  hours  by  the 
average  salary  and  benefit  costs  for 
laboratory  employees;  (2)  calculate  the 
pro-rata  share  of  administrative  support; 
(3)  determine  the  premium  costs  (if 
any);  (4)  calculate  the  pro-rata  share  of 
Agency  overhead  and  Departmental 
charges,  respectively;  (5)  add  all  costs; 
and  (6)  round  total  cost  up  to  the  nearest 
quarter. 

The  result  of  these  calculations  is  a 
user  fee  that  covers  the  total  cost  to 
perform  a  particular  test  or  provide  a 
particular  veterinary  diagnostic  material 
or  service  one  time,  rounded  up  to  the 
nearest  quarter. 

We  have  individually  calculated  costs 
for  each  veterinary  diagnostic  test  and 


service  based  on  the  formula  shown  in 
Table  1,  FY  98  User  Fee  Calculations. 
As  is  the  case  with  all  APHIS  user 
fees,  we  intend  to  review,  at  least 
annually,  the  user  fees  proposed  in  this 
document.  We  will  publish  anv 
necessary  adjustments  in  the  Federal 
Register 

FADDI  rostsComparwl  to  WSI  Costs 

Readers  may  note  that  our  proposed 
user  fees  for  tests  performed  at  FADDL 
are  higher  than  our  proposed  user  fees 
for  the  same  tests  performed  at  NVSL. 
Both  FADDL  and  NVSL  work  with 
infectious  and  contagious  disease 
agents.  However.  FAJDDL.  which  is 
isolated  from  the  United  States 
mainland,  is  designed  to  work 
specifically  with  highly  infectious 
diseases  exotic  to  the  United  States. 
Because  of  this,  special  biosecurity 
measures  are  required  at  FADDL  that  are 
not  required  at  NVSL  As  a  result. 
FADDL  operating  costs  are  higher  than 
NVSL  operating  costs.  The  higher 
FADDL  operating  costs  are  incorporated 
into  the  Administrative  support  costs;  in 
addition  to  the  typical  administrative 
support  costs.  FADDL.  as  a  high-tech 
facility  requiring  special  biosecurity 
measures,  generates  additional,  higher 
expenses.  Primarily,  the  rent  for  the 
facility  is  significantly  higher  than  for  a 
standard  laboratory.  In  addition,  since 
FADDL  must  be  located  on  an  island,  all 
employees  and  supplies  must  be 
transported  by  boat  to  the  facility, 
therefore,  high  transportation  expenses 
are  included.  The  user  fees  we  are 
proposing  reflect  this  difference  in 
costs. 


Table  1  .—FY  98  User  Fee  Calculations— Continued 

[Example  using  one  lou'  o1  direct  la&o'-; 


Table  l.— FY  98  User  Fee  Calculations 

(Example  using  one  hour  ol  direct  labor] 


User  fee  cxxnponent 


Laboratory  average  grade  and  step  tor  salary 

Hourly  salary  rate  - 

+Beo«frts  (calculated  as  a  %  of  salary)  „ 

-  Average  latxjratory  salary  and  t)enefits  _ „... 

X  Direct  labor  time  (in  hours)    

m  Direct  latxx  costs  (salary  and  tjenefrts)  

♦  Administrative  support  costs'  (1 13%  of  direct  labor  at  NVSL.  625%  of  direct  labor  at 
FADDL)  - » 

♦  Premium  costs  (If  any)  

Subtotal  1  

♦  Agency  overhead  (16.15%  of  sutHotal  1)  

Subtotal  2 

♦  Departmental  charges  (5.55%  ol  subtotal  2)  „ _ 


Laboratory 

NVSL 

FADDL 

DVL 

DBL 

PL 

GS10-5 

$18.97 

$4.15 

$23.12 

1 

$23.12 

$26.13 

QS9-4 

$16.33 

$3.58 

$19.91 

1 

$19.91 

$22.50 

OS  12-5 

$24.72 

$5.41 

$30.13 

1 

$30.13 

$34.05 

GSIl^ 

S20.30 

S4.44 

$24.74 

1 

$24.74 

$154.63 

$0.00 

$0.00 

$0.00 

$0.00 

$49.25 

$42.21 

$64.18 

$179.37 

$7.95 

$6.85 

$10.37 

$28.97 

$57.20 

$49.26 

S74.55 

S208.34 

$3.17 

$2.73 

$4.14 

$11.46 

User  tee  component 

1  ahoratory 

NVSL 

FADDL 

DVL 

DBL 

PL 

Subtotal  3  2 

5v 

$60.37 

$51.99 

$78.69 

$219.80 

nearest  $0  25  

+  Rounding  up  ;o  the 

S013 

$0.01 

S0.06 

$0.20 

User  tee  

$60.50 

$52.00  1 

$78.75 

$220.00 

'  For  every  Si  incurred  in  direct  tabor  at  NVSL,  another  S113  is  incurred  in  administrative  support  costs  Fo'-  every  $1  incurred  in  direct  latxx 
at  FADDL,  another  S6,25  is  incurred  in  administrative  supper!  costs 

^  !i  the  total  direct  labor  time  used  produced  more  tnan  one  unn  then  SuDtota.  3  a-ouic  De  divKjed  by  the  total  number  of  units  produced  at  ttws 
point  For  example,  when  diagnostic  reagents  are  produced,  more  than  one  um;  of  :ne  reagen-  is  orod^xati  in  a  batch,  i.e.,  it  taKes  approximately 
54  hours  to  produce  a  thatch  of  200  individual  ■  mi  units  ot  glanders  C^  antigen  therefore  "he  subtotal  would  t>e  divided  t>y  200  to  estimate  tt>e 
cost  (or  a  1  ml  unit 


Discounts 

Currently,  in  §§130.14.  130.15,  and 
130.16  we  discount  user  fees  for  the 
second  and  subsequent  tests  with 
multiple  antigens  performed  on  the 
same  submission  at  FADDL  and  N\'SL 
for  the  following  tests.  Complement 
fixation,  hemagglutination  inhibition. 
and  virus  neutralization.  For  example, 
in  §§  130.14  and  130  16.  the  user  fee  for 
a  complement  fixation  test  at  NVSL  is 
$9  00  for  the  first  test  performed  on  a 
sample  and  $2.00.  or  $1.80  (20  percent 
of  $9.00)  rounded  up  to  the  nearest 
quarter  of  a  dollar,  for  the  se<  ond  and 
each  subsequent  complement  fixatior; 
test  on  the  same  sample.  As  explained 
below,  we  are  proposing  to  revise  these 
discounts  bv  (1)  eliminating  the 
discounts  for  tests  performed  at  F.^DDL. 
(2)  eliminating  the  discounts  when  the 
tests  are  performed  for  certain  disea.ses, 
and  (3)  revising  the  wav  the  discounts 
are  applied,  hi  addition,  we  propose  to 
add  discounts  for  several  tests. 

We  have  reviewed  the  costs  for  tests 
at  FADDL  that  are  currently  listed  in 
§  13f).KS  and  have  determined  that,  due 
to  differences  in  workload,  each 
subsequent  test  performed  on  a  sample 
at  FADDL  costs  the  same  as  the  first  test 
The  di.scounted  user  fees  have  not 
ret;overed  the  full  costs  for  tests 
performed  at  FADDL,  and  we  propose  to 
eliminate  discounts  at  F,\DDL  that  are 
currently  listed  in  ^  130. l.S. 

We  have  reviewed  the  costs  for  tests 
at  NVSL  (other  than  FADDL)  that  are 
currently  listed  in  §§  130.14  and  130.16 
and  have  determ.ned  that  the  current 
dis<,ounts  do  not  recover  the  full  costs 
of  performing  the  tests  For  example, 
testing  related  to  equine  piroplasmosis, 
bovine  plasmosis,  dounne.  and  glanders 
require  moncx,lonal  antibodies  that  are 
expensive  to  produce  Because  it  costs 
as  much  to  do  each  subsequent  test,  we 
do  not  recover  our  actual  costs  when  we 


discount  tests  for  these  diseases.  In 
addition,  a  certain  amount  of  time  and 
effort  is  required  to  prepare  reagents  and 

appropriate  controls  to  conduct  the  first 
10  of  anv  of  the  other  tests  for  which 
discounts  are  offered  in  §§  130,14  and 
130  16  Once  the  reagents  and  controls 
have  been  prepared  for  i.tie  first  10  tests. 
less  time  and  effort  is  necessary  to  test 
additional  samples  and  the  costs  are 
lower  for  each  additional  test.  Because 
we  discount  the  second  and  additional 
tests,  the  discounted  user  fees  do  not 
cover  our  actual  costs  to  perform  these 
tests.  Therefore,  we  propose  to  eliminate 
the  discount  for  testing  related  to  equine 
piroplasmosis,  bovine  plasmosis, 
dourine,  and  glanders,  and  to  revise  the 
disc  ounis  for  the  other  tests  to  apply  to 
the  11th  and  subsequent  tests  of  the 
same  tvpe  on  the  same  sample  The 
discounted  user  fee  for  the  11th  and 
subsequent  tests  would  be  20  percent  of 
the  proposed  user  fee  for  each 
subsequent  test  on  the  same  submission 
bv  the  same  submitter  for  the  same  test 
and  antigen.  For  example,  the  user  fee 
for  the  fluorescent  antibodv  test  is 
S9.75.  and  the  discounted  user  fee 
would  be  S2,00,  or  $1  9,5  120  pen;ent  of 
59,75)  rounded  up  to  the  nearest  quarter 
of  a  dollar 

We  have  determined  tfiat  several 
additional  tests  performed  at  NVSL  may 
be  appropriate  for  discounts.  Therefore, 
in  proposed  »?§  130.15(a)  and  130,16  we 
propose  to  add  discounts  for  fluorescent 
antibodv,  indirect  fluorescent  antibody, 
and  peroxidase  linked  antibody  tests. 
The  discounted  user  fee  for  the  11th  and 
subsequent  tests  would  be  20  percent  of 
the  proposed  user  fee  for  each 
subsequent  test  on  the  same  submission 
bv  the  same  submitter  for  the  same  test 
and  antigen. 


Hourly  Rate  \>tprin8r\  DiagniKitic  User 
Fees 

We  propose  to  add  an  hourly  rate  user 
fee  for  FADDL  and  NVSL  to  §§  130.14(c) 
and  130.19,  respectively.  These  hourly 
rate  user  fees  would  be  used  for  services 
that  do  not  have  an  identified  flat  rate 
user  fee  (for  example,  tests  and  reagents 
that  are  not  available  now  and  those 
services  whose  costs  would  be  more 
accurately  represented  by  an  hourly  rate 
user  fee  instead  of  a  flat  rate).  For 
example,  a  per  slide  fiat  rate  user  fee  for 
a  polymerase  chain  reaction  test  would 
not  take  into  account  the  differences  in 
the  time  required  based  on  the  number 
of  slides.  Using  an  hourly  rate  user  fee 
for  the  polymerase  chain  reaction  test 
would  more  accurately  reflect  the  time 
required  to  perform  the  test.  Therefore, 
the  hourly  rate  user  fee  would  be 
charged. 

The  hourly  rate  user  fees  would  be 
based  on  the  actual  time  required  to 
render  the  service  calculated  to  the 
nearest  quarter  of  an  hour.  Any 
applicable  premium  costs  for  hourly 
rate  user  fees  would  be  added  to  the 
calculated  user  fee  For  example,  the 
polymerase  chain  reaction  test  would  be 
performed  for  an  hourly  rate  user  fee 
and  any  applicable  royalties. 

In  addition,  we  propose  to  remove  the 
current  flat  rate  user  fee  in  §§  130.14, 
130.15.  and  130,16  for  histopathology 
and  apply  the  hourly  rate  user  fee  to 
histopathology  tests.  We  believe  that  the 
hourly  rate  user  fee  would  provide  a 
more  accurate  user  fee  based  on  the 
amount  of  time  it  takes  to  {>erform  the 
test  versus  the  flat  rate  user  fee  based  on 
the  number  of  slides  that  are  tested.  We 
believe  that  this  change  to  an  hourly 
rate  user  fee  would  allow  for  economies 
of  scale  and  therefore,  lower  charges  for 
tests  requiring  multiple  slides. 


•'n~H 


r,;\r 


^tr-r 


"  S  '  \' 


'"}QH  '  Pr^-\^n<or\    R']\f"^ 


Restructured  CFR  Sections 

For  clarity,  simplicity,  and  ease  of 
use,  we  are  proposing  to  reorganize  the 
veterinary  diagnostic  user  fees  in  the 
regulations.  Currently,  the  regulations 
list  a  separate  user  fee  for  each 
veterinary  diagnostic  test,  reagent,  and 
service.  These  user  fees  are  currently 
grouped  in  the  following  manner:  Tests 
related  to  the  importation  or  exportation 
of  animals  or  birds  at  NVSL  or  FADDL 
(SS  130.14  and  130  15).  reference 
assistance  testing  for  a  veterinarian. 
State  animal  health  ofTicial.  or 
university  to  establish  or  confirm  a 
diagnosis  d  130.16);  reagents,  slide  sets, 
and  tissue  sets  at  NVSL  or  FADDL 
(§  130.17):  and  sterilization  by  gamma 
radiation  (<il30  18). 

We  are  proposing  to  revise  the 
veterinary  diagnostic  user  fee  sections  to 
group  the  user  fees  based  on  the  type  of 
service  and  the  location  where  the 
service  is  provided.  Currently,  some  of 
the  veterinary  diagnostic  user  fees  are 
grouped  by  type  of  service  and  location. 
We  propose  to  group  all  of  the 
veterinary  diagnostic  user  fees  first  by 
location  and  second  by  type  of  test  or 
service. 

We  believe  that  we  no  longer  need  to 
separately  distinguish  reference 
assistance  testing  as  is  currently  done  in 
§  130.16  because  these  tests  can  be 
performed  for  reasons  other  than  to 
establish  or  confirm  a  diagnosis  for  a 
veterinarian.  State  animal  health 
official,  or  university.  Regardless  of  the 


reason  APHIS  conducts  the  test,  the  user 
fee  would  be  the  same.  Therefore,  we  no 
longer  need  to  duplicate  these  user  fees 
in  a  separate  section  for  reference 
assistance  testing.  User  fees  for  bacterial 
identification  tests  and  toxicology  tests, 
which  are  currently  listed  only  as 
reference  assistance  tests,  would  be 
incorporated  into  proposed  §§  130.15 
and  130.17.  respectively.  Because  we 
would  no  longer  separate  reference 
assistance  testing,  we  also  propose  to 
remove  the  definition  for  reference 
assistance  testing. 

As  explained  earlier,  there  are 
inherent  differences  between  work  that 
may  be  performed  at  FADDL  and  work 
that  may  be  performed  at  NVSL  or  other 
authorized  import  sites  (for  example, 
handling  foreign  diseases).  Therefore, 
we  propose  to  group  all  FADDL  user 
fees  together.  Currently.  FADDL  user 
fees  are  included  in  §§  130.15.  130.16, 
130.17.  and  130  18  We  propose  to 
incorporate  all  FADDL  user  fees  into  a 
new  §  130.14  The  FADDL  user  fees 
would  be  group>ed  by  reagents,  tests,  and 
other  veterinary  diagnostic  services. 

Currently,  all  NVSL  user  fees  are 
listed  in  §§  130.14.  130  16.  and  130.17. 
We  propose  to  group  all  NVSL 
veterinary  diagnostic  user  fees  by  type 
of  test:  Identification  tests  (proposed 
%  130.15).  serology  tests  (proposed 
§  130.16).  and  other  tests  (proposed 
§  130.17).  The  reagents  would  also  be 
grouped  by  the  type  of  reagent: 
Bacteriology  and  virology  (proposed 
§  130.18).  Within  these  reagent  groups. 


we  would  change  the  reagent  user  fees 
from  the  current  user  fee  for  each 
individual  reagent  to  a  user  fee  for  each 
category  of  reagent.  These  reagent 
categories  are  determined  by  the 
composition  of  the  reagent  and  the 
application  for  the  reagent.  Finally,  we 
propose  to  group  the  remaining  other 
veterinary  diagnostic  services  together 
(proposed  §130.19). 

riini()ariM)n  of Prnpospd  Vftcnnan 
DidUiKi^tii   I  scr  h  t»«'s  VNith  l.urrt'nt  I  .stT 

t  i'.-s 

The  following  comparison  tables 
show  the  proposed  changes  from  the 
current  user  fees,  including  the  change 
in  the  dollar  amount  and  the  percentage 
change.  When  we  proposed  a  new  name 
for  a  user  fee,  the  table  lists  the  ciurent 
name  for  comparison  purposes.  In 
addition,  the  reagent  comparison  tables 
list  the  specific  current  reagents  that  are 
combined  into  the  proposed  reagent 
categories. 

FADDl    RfdytMit  I  s»t  Kt'P<, 

Table  2  shows  the  user  fees  proposed 
in  §  130.14(a)  for  FADDL  reagents.  We 
propose  to  implement  three  new  user 
fees  for  FADDL  reagents.  In  addition,  we 
propose  to  move  nine  user  fees  for 
FADDL  reagents  that  are  currently  listed 
in  §  130.17(b)  of  the  regulations  into 
§  130.14(a).  These  nine  reagents  would 
be  grouped  into  seven  reagent 
categories.  All  of  these  user  fees  would 
increase. 


Table  2.  User  Fees  for  FADDL  Reagents  (Proposed  §  130.14(a)) 


Proposed  reagent 


Proposed 


Unit 


Current  user 
fee 


Change  \r  usef  'ee 
Percent 


Amount 


Bovine  antisefum,  any  agent     ..." „ 

(was  Bovine  annseoim,  any  agent)  

(was  Foot-and-mouth  disease  anti-VIAA  seaim)  

Capnne  anoserun.  any  agem „ _ 

Cell  cuNure  antigen/mkvoorgantsm 

[WBS  ASF-immunosmophofesis  antigen) 

(was  FMO  virus  associated  antigen)  

Equine  antisenjm.  any  agent  

Fluorescent  antibody  conjugate  

Monoclonal   antibody   (was   Monoclonal   antibodMS.   mouse   ascitic 

fhjid) 
Other  spp  antiserum,  any  agent  (was  AnthFMD  antigen,  guinea  pig 
ongin) 

Ovine  antisenjm.  any  agent  

Porcine  antiserum,  any  agent  (was  Swme  antiserum,  any  agent)  

Rabbit  antiserum,  any  agent 


S80  00 


97.50 
63.75 


100.50 
120.25 
122.75 

104.50 

94.25 

81.25 
98.50 


1  ml 

1  ml 
1  ml 

1  ml 
1  ml 
1  ml 

1  ml 

1  ml 
1  ml 
1  ml 


S2.50 
5.00 
0 


$77.50 
75.00 


3100 

1500 


60.75 
36.75 
0 
48  50 

14.75 

12.75 

2.00 
2.00 
0 


300 
27  00 


5 
73 


71.75 
106.00 

91.75 

9225 
7925 


148 
732 

720 

4613 
3963 


FADDL  Veterinary  Diagnostic  Tests  User  Fees 

Table  3  shows  the  user  fees  proposed  in  §  130.14(b)  for  FADDL  veterinary  diagnostic  tests.  We  propose  to  implement 
five  new  user  fees  for  FADDL  veterinary  diagnostic  tests.  We  propose  to  move  12  of  the  user  fees  currently  listed 
in  §  130.15(a)  of  the  regulations  into  §  130.14(b).  On  average,  most  of  these  user  fees  would  increase  by  less  than 
20  percent. 
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TABLt  3— User  Fees  for  faddl  Veterinarv  Diagnostic  Tests  (Proposed  §  130.14(b)) 


ProDOsec  ve'eriaarv  diagf^ostic  'es 


Proposed 
user  tee 


Unit 


Current  user 
fee 


Change  in  user  fee 


Amount 


Percent 


Agar  gel  Immunodiffusion  

J  arc     

Gomoiement  fixatior-  , 

Direct  iTimunotluorescen*  antiDooy     „ , 

Enzyme  linKec  iTi^uoosort^en;  assay 
Fluorescent  aniitx)dv  neu!'aiizaTK>n  ihog  cholera) 

Hemaggiu*ina;ion  inhibition  , 

Immunoperonaase  , 

indirect  duorescen'  antitxxJy  , 

In-vitro  sale'y  

In-vivo  safety  „ 

t  atex  agglutination  , 

'  .joe  agglutination , 

Virus  isolation  m  e'Tit>n>'ona*e<3  eggs    , 

Virus  isoia'ion  ioesoohageaL-pharyngeal) 

Virus  isolation   other    

Virus  neutralizatton  


S1475 
8  25 
33  00 
^'  00 
'2  75 
9600 
27.75 
18.25 
23.25 

299  50 

.34575 
11.00 
14.00 

176.00 
88.25 
84.50 
25.75 


Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
"'es' 
res; 


$13.50 

0 
30.50 

9.50 
11.00 
22.00 

0 

0 
21.50 

0 
4,177.00 

925 

0 

163.75 

80.00 

77.75 

22.00 


$125 

2.50 

1.50 

1.75 

74.00 


1.75 

168.75 
1.75 

1225 
825 
6.75 
3.75 


e 

16 

16 
336 


4 
19 

7 

10 

9 

17 


FADDL  Other  Veterinary  Diagnostics 

Table  4  shows  the  user  fees  proposed  in  ts  130  14fr)  for  other  veterinary  diagnostics  provided  at  FADDL.  We  propose 
to  implement  new  user  fees  for  three  I^•s'^  and  a  new  hourly  user  fee  for  other  FADDL  veterinary  diagnostics  for 
which  there  are  no  identified  flat  rate  user  fees  or  for  which  an  hourly  user  fee  is  more  appropriate.  In  addition, 
we  propose  to  move  four  user  fees  (  urrei5tly  hsted  .n  ^*^  130.17(a)  and  (b)  and  130.18  of  the  regulations  into  §  130.14(c). 
On  average,  these  user  fees  would  itu  rease  t)etween  20  and  35  percent. 

TablE  4.— User  Fees  for  faddl  Other  veter.nar>  d. agnostics  (Proposed  §130.  14(c)) 


Oher  vetef:na'"¥  oiagnos'ic* 


ProDosec 
user  iee 


Unit 


Current  user 
fee 


Change  in  user  fee 


Amount 


Percent 


Bacterial  isolation 

Hourfy  user  tee  services  _ 

•-''•eaec  cells  on  chamber  siioes  or  plates  '-Aas  ASf  -siiae  set  'or  o; 

rect  tluorescent  antitxxly  test! 
Reterence  ani-nal  tissues  lor  iTir^iunohisiocherTiistry   i,was  ASE   ano 

'-log  Crioiera  'issue  setss 

Sterilization  Dy  gamnia  'adiation 

Training  i  school  or  technical  assistance i    

Virus  ^■♦ration   


$55.00 
220.00 

55  00 

3'  OC 

94  25 


4  5( 


DC 


55  00 


Test 

Hour  

Quarter  Hour 
Slioe    

set  

can        

Pe'  person 
OB'  3ay. 
*es'      


0 
0 
0 
23.00 

76.75 

427.75 
0 


8.00 

17.50 

10225 


35 
23 
24 


Bacteriology  Isolation  and'or  Identification  Tests 

Table  ')  stKHvs  the  iStr  fees  proposed  in  ^  1  U)  iSia:  for  hanteriology  isolation  and/or  identification  tests.  We  propose 
to  inipienie!!t  1m  m-w  user  fees  for  bai:teriolo>;,v  isolation  and/or  identification  tests.  In  addition,  we  propose  to  move 
sp\-p!i   user   fees   tfial   are  currentl\    listed   m    t)  1 10  iBiaj   of  the   res^ulations  into  §  130.15(a).  On  average,  these  user  fees 

uouid  increase  b\  less  than  10  percent 

TA3LE  5.— USER  Fees  for  BACIERiOLOGV  ISOLATION  AND  IDENTIFICATION  TESTS  ^PROPOSED  §130.15(3)) 


^'ooosec  Dactenoiogy  isolation  or  iden'itication  *es' 


Proposec 
user  tee 


Unit 


Cu-e-:'  ..iser 

'ee 


Change  in  user  fee 


Amount 


Percent 


Bacterial  identification   autornated  'was  Bacteria!  identifica 

•ion,  isolation   routine.i 

Baaeriai  loentilication,  non-autor^iated  

Bacteria^    isolation    (was    Bactenai    laentiticattoaisolation, 

routine; 

Eiactenai  serotypmg   all  othe'       

Bacteria;  seror/omg.  Pasteurella  Tiuitocida 

Bacteria!       serorvpmg        Sairnoneiia       'was       Salrrionella 

serorvDingi 

Baaeriai  toxin  'yomg  „ 

Baaenoiogy  reouinng  special  cnaractenzation   „ 

ON  A  tingerprinting  


S16  00     isoia'e 


61  25 

isolate    

16  00 

Sa"iDie  

.30  75 

'soiate      

-  5G 
21.25 

isolate    

is-oiatp     

■" 

91.50 
27  00 

:soia'e     „... 

^es'        .„ 

_........... 

36  5C 

"est  

$15.00 

0 
15.00 

0 
0 
20.00 

0 
25.00 
0 


$1.00 


1.x 


125 


6 

8 


■diH 


■Pr.  ,., 


1  MDur  vj 


—USER  Fees  for  Bacterkdlogy  isolation  and  Identification  Tests  (Proposed  §  130. i  5(a))- 


-ContmueG 


Proposed  DacterKJiogy  isoiatKXi  or  idertilication  test 


DNA  probe  

Fluorescent  antitxxJy i "— 

Leptospira  cuttunng  (was  Leptosptra  cultures)  

Leplosptra  serotyp«r>g 

MycoPactenum  avtan  serotyping  

Mycobacterium  identificattori  (tjwchemicals)  

Mycobacterium  identificatKjn  (gas  chromatography)  

Mycobactenum  isolation,  animal  irwculatiora  - 

Mycobacterium  isolation,  aH  other    

Mycobactenum  piaratubercuiosis  isolation 

Mycotogy  culture  identificafion  » 

Mycotogy/lungus  culture  or  isolation        

Mycoplasma  identification  ~ — . 

Mycoplasma  isolation 

Pt>age  typing.  Salmonella  enterltkSs  (was  Ptwga  typing) 

Phage  typing.  aN  other   

P1«smid  typmg ~ 

Warburg  


Proposed 
user  toe 


29.50 

9.75 

27.00 

80.50 

157  50 
63  25 
26  50 

520.50 

106.50 
26  50 
52.75 
26  50 
26  25 
26.25 
10.75 
26.50 
26  50 

316.50 


UnK 


Test 

Test 

Sample 

Isolate 

Isolate 

Isolate 

Procedure  .. 
Submission 
Submission 
SubmasKxi 

Isolate 

Sampto 

Isolate 

Sample 

Isolate 

Isolate 

IsoM*  « 

I 


Current  user 


0 
0 

25  00 
75.M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
10.00 

0 
2S.00 

0 


Change  in  user  lee 


Amount 


2.00 
5.50 


0.75 


1.S0 


Percent 


8 

7 


8 
6 


Virology  Identification  Tests 

Table  6  shows  the  user  fees  proposed  in  §  130.15(b)  for  virology  identification  tests.  We  propose  to  implement 
a  new  user  fee  for  virology  identification  tests.  In  addition,  we  propose  to  move  two  user  fees  that  are  currently 
listed  in  S  130.16(a)  of  the  regulations  into  §  130.15(b).  On  average,  these  user  fees  would  increase  by  less  than  10 
percent. 

Table  6.— User  Fees  for  Virology  identification  Tests  (Proposed  §  130.15(b)) 


Propoeed 
user  toe 

Unit 

Currefrt  user 
lee 

Change  In  user  toe 

Propoeed  virology  identiticaiion  test 

Amount 

Percent 

S18  2S 
31.50 
1525 

Test  • 

Test  

Test  

0 
29.75 
14.00 

"iJS 

125 

\/ini«  i«rJatw"Mn  tmvrtu^  Irv  NnwwrflVkl  llkWMftA  vinfll) 

6 

\/lni«  r«rUAtinn  irtr  Mfruu-cnatfal  dOAAAA  VKVtt                     

9 

Table  7  shows  the  user  fees  proposed  in  §  130.16(a)  for  bacteriology  serology  tests.  We  propose  to  imj  !Hi;ie.,t  s*  .m 
new  user  fees  for  bacteriology  serology  tests.  In  addition,  we  propose  to  move  11  user  fees  that  a-*-  i-^rtU  :  i^il 
in  S 130  14(a)  of  the  regulations  into  S  130.16(a).  On  average,  most  of  these  user  fees  would  intnase  tn  „.ss  iii„u 
IS  percent. 

Table  7.— User  Fees  for  Bacteriology  Serology  Tests  (Proposed  §  iSO.'bOM 


Proposed  bacteriology  serology  test 


Bnjceaa  milk  ELISA  „ 

Brucetta  nng  (BRT)   

Bruceta  nng.  heat  inactivated  (HIRT) „ 

Bruceta  ring,  serial  (senai  BRT)  

Buttered  acidMed  plate  antigen  presumptive 
Card 


Comptomem  ftxation  „ — 

Enzyrrw  linked  immunoeortMnI  asaay.  al  other        

En/yme  linked  immunoeort>ent  assay  tor  dounne,  glanders,  or 
ptropiasmosis 

Irxkrect  fluorescent  antibody  

Mercaptoethanoi 

Microecopic  agglutination — irKludes  up  to  5  serovars  ~ 

Mycotogy/tungus  serotogy  „ ~— 

Panide  ooncenuatnn  lluorMcani  immufw  asaay  (PCFIA) 

Plate  ■■ 


Rapid  automated  presumptive 

Rrvarwl  

Tube  aggkjtiriation 


Propoaed 
uaer  toe 


$15.75 

10.50 

10.50 

15.75 

4.00 

2.00 

9.00 

4.75 

9.00 

9.75 

4.00 

11.00 

10.50 

1825 

4.00 

425 

4.00 

4.00 


Unit 


Test 

Test  ..... 
Te«  ..... 

Te« 

Test 

Test  .... 
Test  .... 
Test  .... 
Test  .... 

Test  .... 
Test  .... 
Sampto 
Test  .... 
Test  .... 
Test  .... 
Test  .... 
Test  .... 
Test  .... 


Q^Jr•pr•    .s>»' 


0 

0 

0 

0 

3.50 

2.x 

9.00 

4.75 

4.75 

9.00 
3.50 
10.00 
0 
0 

3.50 
0 

3.75 
3.50 


Ctiange  in  user  tee 


Amount 


0.50 
0.00 
0.00 
0.00 
425 

0.75 
0.50 
1.00 


0.50 


025 
0.50 


Percent 


14.29 
0 
0 
0 

89 

8 

14 
10 


14 


7 
14 
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V  irologv  Serology  lests 


We  propose  to  irnpitment  two  new  user      §  130.14(a)  of  the  regulations  into 


_  ,  ,        ,  ,  -  ,       fees  for  virology  serology  tests.  In  §  130.16(b).  On  average,  these  user  fees 

Table  8  shows  the  user  fees  proposed      addition,  we  propose  to  move  eight  user     would  increase  by  less  than  10  percent, 
in  §  130.16(b)  for  virology  serology  tests,     fees  that  are  currently  listed  in 


'AB.L    8."- 


:urrently 

:>t^  FeE5  fOR  V.ROlOGV  SER0.DG> 


Tes's  (Proposed  §130. 16(b)) 


P'o:x)sec  .-'Otoe;*  se'Oioq. 


Proposed 
user  fee 


Unit 


Cun-ent  user 
fee 


Ctnange  in  user  fee 


Amount 


Percent 


Aga^  ge'  I'^'^unodi^tusion  

Cc'TDie^en'  ':xa'iOr         

E'^.'v—ie  i'HKea  iri-r.^,'V;r,r,rbent  assay  

•^e~iaggidV'',ation   '-■^iOi'icr-  

In0''ec'  'ijorescen'  an!iDOG»    

La•^-<  aggijtination  

^eroncase  imkec  ar^'ir>c>:;\  

Piacue  'eauCion  neut'ai  za'iO'"    Aas  ^'-.aooe  neutralization) 

Rabies  fluorescer-  a''*'D':K';v  '•'e'.,'^a^;'a'iO'-     

Virus  neutraiiiation  


$5.00 
9.00 
4.75 
7.50 
9.75 
5.00 
9.75 
7.75 

26.50 
7.75 


Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 


$4.75 
9.00 
4.75 
7.50 
9.00 
4.75 
0 

7.50 
0 
7.50 


$025 
0.00 
0.00 
0.00 
0.75 
025 


5 
0 
0 
0 
8 
5 


025 
025 


3 
3 


Pathohiologv  Tests 

I  aDie  y  snows  me  user  fees  proposed 
in  §  130.17  for  pathobiologv  tests.  We 


propose  to  implement  23  new  user  fees 
for  pathobiology  tests.  In  addition,  we 
propose  to  move  11  user  fees  that  are 
currently  listed  in  §§  130.14(a)  and 


130.16(a)  of  the  regulations  into 

§  130.17.  On  average,  most  of  these  user 

fees  would  increase  between  5  and  15 

percent. 


Table  9.— User  Fees  for  Pathobiology  Laboratory  Tests  (Proposed  §130. 17(a)) 


ProDOseo  DatnoDioiogy  iaDo-a'o'.  'esi 

Proposed 
user  lee 

Unit 

Cun-ent  user 
fee 

Change  in  user  fee 

Amount 

Percent 

Anatoxin  quantitation  

S20.50 
11.25 

6.25 
25.00 
50.00 
2525 

6.75 
25.25 
33.00 
25.25 
20.50 
37.75 
56.00 
29.75 

6.75 
8225 
34.00 
25.00 
34.00 

114.75 
19.25 
5125 
38.00 
10.00 
37.75 
3325 
25.00 
50.25 
4225 
25.00 
20.75 
12.50 
20.50 
11.25 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test  ....„ 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test  

Test 

Test 

Test 

Test  

Test 

Test 

Test 

Test 

Test 

Test 

Test „-. 

Test  ..._ 

Test 

Test „.. 

Test 

Test 

0 

Aflatoxin  screen 

Agar  gei  I'^'^unoaiMusiO''  spD  identificatJon  

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
26.25 

6.00 

0 
30.75 

0 
31.00 

106.50 
17.00 
47.50 
34.25 

0 

0 
30.50 

0 

0 
39.75 
39.75 

0 

0 

0 

0 

AntiDio'ic  iDioau'ography    Quantitation 

Ar>'it)io'ic  'Dioautograpnv    sc^eer   

AntiDiOtiC  inhiDi'iO^      

Arsenic                       

F^gc  aiKaioiC  serpen         

t  'go'  aikaioic  contirmation 

f^ eec  ~!'Crosrx>Dy  

P  j""'oniSin  only  

Ji^SSvPOi      



Mer-u^v                                                             _ 

Metals  screen  .abs  ^C^  n^etais-  -i-creen)  „ 

Metais  Single  element  con<ir~,a:'on    was  'CP  nietals — confirTiation)  .. 
Mvcotoxin  afiatoxin-liver                                                           

3.50 
0.75 

13 
13 

Mvcotoxin  screen  _ _ 

Nitrate' nitnte       

325 

11 

Organic  comjxjunc  CJDr'ir-'Tation   .'was   GC'MS   o'ganic   co-^KJuna — 

confirmation' 
Organic  concxDjna  screen    was  3.."-  MS  cgani:  co-^ccuno— sceen) 
Parasrtoiogv                

3.00 

825 
225 
3.75 
3.75 

10 

8 

13 

'^esticioe  Quantitation  „ 

8 

f^esticioe  screen  _........,_. 

11 

3H  tes*               

Plate  cvnnoe'     „ 

Seienij"            

2.75 

9 

Silicate.  cart)onate  ais:nfp.-  -an'  ^ 

Ternperature  disks               

Toxicant  quantitation,  other „ 

Toxicant  screen  other  _.: 

Voniitoxin  only              

2.50 
-14.75 

6 
-37 

>'v3ter  actiyi'v                    

•  ...-.■•.••■■•..■•>•> 

/earaieone  Quan'itation     „ 

Zearaleone  screen              

Diagnostu  Battenolog\  Reagents 

Table  10  shows  the  user  fees  proposed  in  §  130.18(a)  for  diagnostic  bacteriology  reagents.  We  propose  to  implement 
33   new  user  fees   for  reagent  categories.   In  addition,  we  propose  to  move  11   user  fees  that  are  currently  listed  in 
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Table  10.— User  Fees  for  Diagnostic  Bacteriology  Reagents  (Proposed  §  130.18(a)) 


PrapoMd  rsageni 


Anaptasma  card  lest  aniigeo  

Anaplasma  card  test  kit  \Mittwut  antigan 

Anaplasma  OF  antigen  - 

Anaptasma  statxtate     

Avian  ongm  baclenaJ  antiserums,  mycoplasma  

Avian  ongm  t>actenal  antiserums,  ail  ott>ar  (was  Pasteureila  anti- 
serum) 

Bactanai  agglutinatir>g  antiger^s  other  ttian  txucefla  and  salnx>naNa 
pullorum. 

Bacterial  conjugates  (was  Lepio  FA  con|ugate)  

Bactenal  dtoaase  OF  antigens.  aU  ott>ar  (was  Bruceta  ovis  ant^ 
gen) 

Bactenal  ELISA  antigens  

Bactenal  or  protozoal  antiserums,  al  other  

Bactenal  reagent  cuNures  (was  Leptospira  and  PasteureHa  anth 
gens). 

Bacterial  relererv:e  culture  

Bacteriophage  letererKe  culture -...- — ~. 

Bovine  serum  factor    

Brucella  abortus  CF  antigen  

Brucella  agglutiruition  antigens,  an  otf>ar „ «•.... 

Bruce«a  txjttered  ptate  antigen    

Brucella  cams  tube  antigen  (was  Brucella  earns  antigen)  


Brucella  card  test  antigen  (packaged)  ~... 

Bruceta  card  lest  kit  without  antigen  — „ 

Bruceta  oeNs  - "••• 

Bruceta  ceta.  dned -... 

Br\x:eta  ring  test  antigen  „ 

Brucella  nvanol  solution  ~. 

Dounne  CF  antigen 

Dounne  stabilate  

Equine  and  bovine  origin  hemoparasitic  antiserums  .. 

Equir^  negative  control  CF  antigen  

Equir>e  ongin  glarKlers  antiserum  

Fla20-orange  (was  Lepto  FA  Flazo-orange) 

Glanders  CF  antigen  

HefTxiparasitic  diseasa  CF  antigens.  aM  other 

Leptospira  transport  medkjm  „.. 

MorK>clonal  antibody    

Mycobactenum  spp  Old  tuberculin  (was  Johnm  OT) 


Proposed 
user  lee 


Mycobactenum  spp  PPD  (was  Johnn  PPO) 


Mycoplasma  hemagglutination  anHgans  » ~ 

Negative  control  serums  „ 

Other  spp.  antiserum,  any  — 

Rabbit  origin  bactenal  antiserums  (waa  Leploapira  antiserum) 


Salmonella  pulorum  microagglutination  antigen 
Stabtlates.  all  other  


S34  00 
105  50 
17.00 
6726 
11.50 
17.75 

30.50 

36.00 
8.50 

9.50 

7.25 

21.25 

63.25 
63.25 

125 
34.00 
34.00 
50.00 
30.50 

19.50 
70.25 

5.25 

2.00 
72.75 

8.75 
17.50 
34.75 
21.25 
17125 
1825 

625 

17.50 

15825 

3.25 
37.50 

3.75 

325 

106.50 

4.00 

32.75 

1426 

6.25 
25625 


Unrt 


2  ml  ... 

Kit 

2  ml  ... 
4.5  ml 
1  ml  ... 
1  ml  ... 

5  ml  ... 


1  ml 
1  ml 


1  ml 

1  ml  

Cuttura 

Culture 
Culture 

2  ml  

60  ml  ... 
60  ml  _. 
60  ml  ... 
25  ml  .. 


Package 

Kit  „... 

Gram  

Petat  

60  ml 

60  ml  

1  ml  

4.5  ml  .._ 

1  ml  

1  ml  

1  ml 

3  ml 

1  ml 

1  ml  

10  ml 

1  ml 

1  ml  


Current  user 
tee 


1  ml 

5  ml 
1  ml 
1  ml 
1  ml 


5  ml  ... 
4.5  ml 


0 
0 
0 
0 

0 
10.00 


1925 

225/1  ml 

(5.50^  mO 

0 

0 

20.00 

0 
0 
0 
0 
0 
0 
103  13/25  ml 

(825/2  mO 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
6.00 
0 
0 
3.00 
0 

6.125/1  ml 

(12.25  /2  ml) 

5.38/1  ml 

(10.75/2  mO 

0 

0 

0 

225/1  ml 

(4.50/2  mO 
0 
0 


Change  m  user  lee 


Amodm 


7.75 


16.75 
625 


125 


72.63 


Percent 


78 


87 

278 


-125 


-70 


025 


025 


-2.38 


■2.13 


12.00 


-39 


-40 


533 


Diagnostic  Virolov.  Rtautnts 

Table  11  shows  the  user  fees  proposed  in  §  130.18(b)  for  ...u^;. „..;...  virology  reagenib  »<-  propose  to  iinpienihn' 
seven  new  user  fees  for  reagent  categories.  In  addition,  we  propose  to  move  125  user  fees  that  are  currently  listed 
in  §  130.17(a)  of  the  regulations  into  §  130.18(b).  The  individual  user  fees  for  these  126  reagents  would  be  reorganized 
into  12  reagent  categories.  All  of  these  current  user  fees  for  reagents  would  change. 

Table  ii.— User  Fees  for  Diagnostic  Virology  Reagents  (Proposed  §  130.18(b)) 


Propoaed 
user  tee 

Unit 

Cor-f-   .set 

Change  in  user  lee 

Proposed  reagent 

Amount 

Percent 

Antigen,  except  avian  influerua  and  chlamydn  psittaa 
antigens,  any 

$41.50 

2  ml                       .     .. 
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Table  ii.— User  Fees  for  Diagnostic  Virology  Reagents  (Proposed  §  130.18(b)) — Continued 


P'opcsec  'eagen: 


(was  "»",a^  aaenovirus  '27  Da'a-^yxovirji,  ^ 
para.Tiy-xovirus-3,  anc  Newc-as'ie  Oisease  aT 
gens). 

(was  Contagious  ecthyma  cp  a—igei-    


Proposec 
user  tee 


(was 


<eai: 


Du'sa  Qtseasf-  a'^'iQe^i 


Avian  aniiseruf^  exceo'  avian  influenza  annser^^'  a-v 
(was  Avian  aoeoovirus  127  encephaio'^veii'rs 
oa'aj^yxovirus-?,  ano  Dara"iyxovirjs-3  Djo  /I'ai 
enteritis  inteaious  Cironcnrtis  vii-us  Du'sa:  ais 
ease  anc  ian^'ngot'-acneitis  Newcas'le  Disease, 
anc        Psirtacme       -'eoes        .''rLis         stanoarc 

antiserums,! 

(was  ,I,'-iia'^¥C)ia  DS'".ac:  a"'ise'j-i)  


Avian  influenza  antigen   any  

Avian  influenza  antiserjTi  any 

f3ovine  or  ovine  serurri,  any 

(was  Bluetongue  Bovine  cororavirus  nerves  virus 
•y'pe  ■  nerpes  virus  ryoe  2  nerr^es  virus  "vpe  4 
papular  sto-natitis  parvovirus  'esoiratory 
syncvtiai  yi'us  rotavirus,  anc  yirai  dia.^rhea. 
Epizootic  ne'norrtiagic  aisease  anc 

Parainfluenza  i  antiserums 

•  was  C^ontagious  ecthyma  antiserum)  

Celi  culture  

Chlamydia   psmac-   spc    o'   ongr    monociona:   a'-itx<!y 

oanei 
Coniugate   any  

(was  Bluetongue    Bovine  coronavirus.  herpes  virus 
•vpe  1,  nerpes  virus  type  2.  herpes  virus  type  4 
papular        s'omati'is         pan/ovirus,        'espi'atory 
syncytia:  yirus   'Otavirus   virai  diar'nea,  Chia-"yaia 
psittaa.  Contagious  ecthyma    Encephaiomyo-ca' 
ditis;  Epizootic  r-'enor-'hagic  Disease, 

"emaggiu'inating  encephalomyelitis; 

Parainfluenza-?.        Porcine       aaenovirus       :,av) 
pan/ovirus     PC'v      'eovirjs    anc   'otavi'-uS    Swi^^e 
influenza    anc  '''ansm,ssibie  gasti-oen-er^tis   con- 
jugates, 

(was  Duc*<  virai  entent-s  coniugate.         

(was  tauine  aoenovirus,  Eoui'^.e  nerpes  type  1,  and 
Psirtacme  herpes  virus  aoniuga'es 
Dilutee  positive  cont'o.  se'j""   any  

(was       Encephaiomvo-carai'ss        "emagglutinating 
encephalomyelitis  Parainfiuer  za- 3  ^orcme 

parvovirus  PPy  anc  ro'avirus  Swme  .'•tiue^za 
a^c  ^'ansmissiDie  gas'roe'"'e'-iS  pos''ve  control 
seij'^s 

(was    Bovine    ne'pes    .'r,>s    type    1,    and   type   2, 
pan/ovirus   respiratory  Syncytial  virus,  arKJ  viral  di- 
arrfiea  positive  control  serums). 
Equine  antiserum,  any  

(was  Equine  adenovirus,  herpes  type  1,  herpes  type 
2,  ana  herpes  type  3  anfisemms). 

(was  Equine  influenza  antiserum)  

(was  Eouine  virai  ar'er'"!^  antiserum)  

Hog  Cholera  tissue  sets  

Monoclonal  antitxxly  

Other  spp.  antiserum,  any  

Porcine  antiserum,  any  (was  Encepr.aiomyo-carditis; 
Hemagglutinatmg  encephalomyelitis;  Porcine 

adenovirus  (AV),  parvovirus  (PPV),  reovirus,  and 
rotavirus.  Swine  influenza;  and  Transmissit)le 
gastroenteritis  antiserums). 

Positive  control  tissues,  all  

Rabbit  origin  antiserums  

Reference  virus,  any  


23.00 


9.25 
53.75 
88.00 


Unit 


2  ml 


Current  user 
tee 


$39.50 


14.00  /2  ml 
(7.00/1  ml) 
16.00  12  ml 
(8.00/1  mO 

21.75 


2  ml 
6  mi 
2  ml 


20  00    Plask 


20.25 


6.75 


1  ml 


12.25 


81.50 
37.50 
32.75 
60.50 


4.25 
14.25 
63.50 


2  ml  

2  ml  

Tissue  set .... 
1  ml  

1  ml 

2  ml 

2  crT»2  section 

1  ml  

0.6  ml  


43.50/2  ml 

(21.75/1  ml) 

8.75 

51.00/6  ml 


Change  in  user  lee 


Amount 


83.50 


525/2  ml 
0 
0 


19.25 


31.25 
24.00 


6.25 


4.50 


11.50 

21.75 

19.30«  ml 

(4825/5  ml) 

76.75 

0 

0 

57.50 


$2.00 

27.50 
25.50 


125 


-20.50 

0.50 
2.75 


4.50 


82.75 


1.00 


Percent 


196 

159 


6 


-47 

6 
5 


1576 


-11.00 

-35 

-3.75 

-16 

0.50 

8 

225 

50 

0.75 

7 

-9.50 

-44 

-7.05 

-37 

4.75 

6.19 

3.00 

5 

.................. 
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PrapoMd  reagani 


Viruses  (except  relefence  viruses).  cMamydia  psittac* 
agent,  or  cMamydia  psittaa  antigen,  any 
(was  Avian  encepfiatomyelitis,  paramyxovirus^, 
paramyxovirus  3,  arxj  reovirus,  Bluetorigue;  Bo- 
vine coror»avirus.  herpes  type  1,  type  2.  arx3  typ« 
4.  papular  stomatitis,  parvovirus.  resp«ratory 
syTxrytial.  rotavirus,  and  viral  diarrtiea.  Chlamydia 
psmaa  agent;  Contagious  ecthyma.  Duck  viral  ao- 
tentis.  Encephalomyo<arditis.  Ep«zootic  hemor- 
rhagic disease.  Equine  aderxjvirus,  herpes  type  1 , 
type  2.  and  type  3.  influenza,  and  viral  arteritis; 
Hemagglut  mating  erx»phalomyelitis;  Intecfious 
bursal  disease:  Inlectious  laryngotrachertis,  New- 
castle disease.  Parainfluenza-3;  Porana 
adenovirus  (AV).  parvovirus  (PPV).  reovirus,  arxl 
rotavirus,  Psrttaane  herpes.  Quail  bronchitis; 
Swine  influenza,  and  TransmissOle  gastroenteritis 
viruses), 
(was  Chlamydia  psittaa  antigen) 


(was  Infectious  bronchitis  virus) 


Proposed 
user  lee 


5.50 


Unit 


0.6  ml 


CXjrrent  user 
fee 


5.25 


3.15/0.6  ml 

(525/1  ml) 

4.50 


Change  in  user  fee  * 


Amount 


025 


2.35 
1.00 


Percent 


75 

22 


Other  Veterinary  Diagnostics 

Table  12  shows  the  user  fees  proposed  in  §130.19  for  other  veterinary  diagnostics.  We  propose  to  implement  13 
new  user  fees  and  a  new  hourly  user  fee  for  other  NVSL  veterinary  diagnostics  for  which  there  are  no  identified 
flat  rate  user  fees  or  for  which  an  hourly  user  fee  is  more  appropriate.  In  addition,  we  propose  to  move  a  user  fee 
that  is  currently  listed  in  §  130.8(a)  of  the  regulations  into  §  130.19. 

Table  12.— User  Fees  for  Other  VETERir4ARY  Diagnostics  (Proposed  §  130.19) 


Proposed  other  vetennary  diagnostics  services 


Antimicrobial  susceptibility  test  

Avian  safety  test  ~ 

Check  tests,  anaplasma  complement  fixation  

Check  tests,  culture  

Check  tests,  serology,  all  other  

Fetal  txjvine  serum  safety  test  (was  fetal  txivine  serum 

sample  ventication). 

Hourly  user  lee  seoncas 

Quarter  hour „. 

Minimum     

Manual.  Brucellosis  complement  fixation  

Manual.  Brucellosis  culture  

Manual.  Tuberculosis  culture  (English  or  Spanish)  

Manual.  Vetennary  mycology    

Manual,    Anaplasmosis,    Johne's    disease,    mycoplasma 

hyopnuemonia.  piropiasmosis,  dounne.  or  glanders 
Manuals  or  standard  operating  procedure  (SOP).  AN  other 

Manuals  or  SOP.  per  page 

Training  (school  or  technicai  assistance)  


Proposed 
user  tee 


S30.50 
2701  75 
132.00 
88.00 
125.75 
673.50 

56.00 
14.00 
16.50 
13.00 
52.75 
79.25 
105  50 
21.25 

13.25 

2.00 

120.00 


Unit 


Isolate 

Test  

Kit 

Kit 

Kit  

Verification  

Hour  

Quarter  hour 

Minimum 

Manual  

Manual  

Manual  

Manual  

Manual  

Manual  or  SOP  copy 

Page 

Par  person  per  day  .. 


Current  user 
lee 


0 
0 
0 
0 
0 
666.00 

56.00 
14.00 
16.50 

0 

0 

0 

0 

0 

0 
0 
0 


Change  in  user  lee 


Amount 


7.50 

0.00 
0.00 
0.00 


Percent 


0 
0 
0 


r)«rinitions(§  130.1) 

We  propose  to  add  a  definition  for 
APHIS  representative  to  the  regulations. 
This  term  is  defined  and  used 
throughout  subchapter  D.  which  covers 
the  exportation  and  importation  of 
animals  (including  poultry)  and  animal 
products  Currently,  the  terms  APHIS 
animal  health  technician  and  APHIS 
veterinarian  are  defined  in  §  130.1.  The 
term  animal  health  technician  is  used  in 


§130.3  in  reference  to  services  provided 
at  APHIS  animal  import  centers.  The 
term  APHIS  veterinarian  is  used  in 
§  130.20  in  reference  to  inspection 
services  provided  in  conjunction  with 
endorsements  of  export  health 
certificates.  For  consistency,  we  propose 
to  replace  the  terms  APHIS  animal 
health  technician  and  APHIS 
veterinarian  with  APHIS  representative. 
The  proposed  definition  would  read  as 


follows:  "An  individual,  including,  but 
not  limited  to  animal  health  technicians 
and  veterinarians,  authorized  by  the 
Administrator  to  perform  the  services 
for  which  the  user  fees  in  this  part  are 
charged."  Because  an  APHIS 
representative  would  cover  APHIS 
animal  health  technicians  and  APHIS 
veterinarians,  we  propose  to  remove 
those  definitions. 
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We  propose  to  revise  the  definition 
for  export  health  certificate.  Currently, 
the  definition  specifies  that  an  APHIS 
veterinarian  endorses  the  export  health 
certificate.  In  some  cases  an  APHIS 
representative  who  is  not  a  veterinarian 
may  be  able  to  endorse  an  export  health 
certificate.  For  example,  export  health 
certificates  for  animal  products  may  not 
require  the  endorsement  of  an  APHIS 
veterinarian.  Therefore,  we  propose  to 
change  APHIS  veterinarian  to  APHIS 
representative  in  the  definition  for    ■ 
export  health  certificate.  Currently,  the 
definition  for  export  health  certificate 
covers  only  animals  or  birds.  Based  on 
an  importing  country's  requirements,  an 
export  health  certificate  may  be  required 
for  animal  products,  organisms,  and 
vectors  as  well  as  animals  and  birds. 
Therefore,  we  propose  to  expand  the 
definition  to  read  as  follows:  "An 
official  document  that,  as  required  by 
the  importing  country,  is  endorsed  by 
an  APHIS  representative  and  states  that 
animals,  animal  products,  organisms, 
vectors,  or  birds  to  be  exported  from  the 
United  States  were  found  to  be  healthy 
and  free  from  evidence  of 
communicable  diseases  and  pests." 

We  propose  to  add  new  definitions  for 
nonstandard  care  and  handling  and 
nonstandard  housing.  Currently,  §  130.2 
includes  user  fees  for  birds  in 
nonstandard  housing  or  receiving 
nonstandard  care  and  handling  at 
APHIS  animal  import  centers. 
Nonstandard  housing,  care,  and 
handling  are  defined  in  §  130.2(b)  and 
(c).  For  consistency,  we  propose  to 
move  these  definitions  to  §  130.1. 

We  propose  to  revise  the  definition  of 
pet  birds.  Currently,  the  definition  only 
covers  birds  that  are  imported.  User  fees 
may  apply  to  pet  birds  that  are  exported, 
as  for  example,  when  another  country 
requires  an  export  health  certificate  for 
a  pet  bird.  Therefore,  we  propose  to 
extend  the  definition  to  include  both 
importation  and  exportation.  In 
addition,  currently  the  definition  of  pet 
birds  excludes  only  ratites.  We  believe 
that  hatching  eggs  should  also  be 
excluded  from  consideration  as  pet 
birds.  Therefore,  we  propose  to  add 
hatching  eggs  to  the  exceptions  in  the 
definition.  The  proposed  definition 
would  read  as  follows:  Birds,  except 
hatching  eggs  and  ratites,  that  are 
imported  or  exported  for  the  personal 
pleasure  of  their  individual  owners  and 
are  not  intended  for  resale. 

As  discussed  above,  we  believe  we  no 
longer  need  to  separately  identify 
reference  assistance  tests  from  other 
veterinary  diagnostics  tests.  Therefore, 
we  propose  to  remove  the  definition  for 
reference  assistance  testing. 


Impor 


t  f'.rnlcrs 


User  Fees  for  .Animal 
(§130.2) 

Currently,  §  130.2  specifies  the  user 
fees  for  animals  and  birds  quarantined 
in  APHIS  animal  import  centers. 
Currently,  §  130.2(a)  specifies  the 
applicable  user  fees.  Currently, 
§§  130.2(b)  through  130.2(e)  address 
nonstandard  housing,  nonstandard  care 
and  handling,  nonstandard  feed,  and 
reservation  fees,  respectively.  As 
discussed  above  under  definitions,  we 
propose  to  move  the  definitions  for 
nonstandard  care,  handling,  and 
housing  from  §  130.2(b)  and  (c)  to 
§  130.1.  We  have  reviewed  these  user 
fees  and  are  proposing  several  user  fee 
changes  and  several  nonsubstantive 
changes  as  described  below. 

Our  review  showed  that  we  are  not 
recovering  our  full  costs  for 
quarantining  zoo  animals  in  APHIS 
animal  import  centers.  We  have 
determined  that  our  costs  for 
quarantining  zoo  animals  is  equivalent 
to  our  costs  for  quarantining  domestic 
animals.  Therefore,  we  propose  to 
combine  the  user  fees  for  domestic  and 
zoo  animals.  The  user  fees  for  domestic 
animals  would  remain  the  same; 
however,  the  user  fee  for  zoo  animals 
would  increase  from  $32.25  to  $56.50 
per  day.  In  addition,  we  would  revise 
the  list  of  domestic  animals  to  correct  an 
error  by  eliminating  the  word  "buffalo" 
and  adding  the  word  "bulls".  The  list 
currently  includes  the  word  "bison" 
which  covers  buffalo.  Bulls  were 
inadvertently  omitted.  We  propose  to 
remove  the  separate  listing  for  zoo 
animals. 

Our  review  showed  that  we  are  not 
recovering  our  full  costs  for 
quarantining  large  birds  or  poultry 
receiving  nonstandard  care,  handling,  or 
housing  in  APHIS  animal  import 
centers.  We  believe  that  we  need  to 
increase  this  user  fee  to  recover  our 
costs;  however,  smaller  birds  and 
poultry  receiving  nonstandard  care, 
handling,  or  housing  in  APHIS  animal 
import  centers  do  not  cost  as  much  to 
quarantine.  Therefore,  we  propose 
separate  user  fees  for  birds  or  poultry 
requiring  nonstandard  care,  handling,  or 
housirig  based  on  the  size  of  the  bird  or 
the  type  of  poultrj .  Birds  that  are  less 
than  or  equal  to  250  grams,  doves, 
pigeons,  emd  quail  would  be  charged 
$3.25  per  day.  This  user  fee  would  be 
less  than  the  current  user  fee  for  birds 
and  poultry.  Birds  that  are  between  251 
and  1,000  grams,  chickens,  ducks, 
grouse,  guinea  fowl,  partridges,  pea 
fowl,  and  pheasants  would  be  charged 
$7.50  per  day.  This  user  fee  would 
remain  the  same  for  birds  and  would  be 
less  than  the  current  user  fee  for 


poultry.  Biras  mat  are  more  than  l.OUO 
grams,  large  poultry,  and  large 
waterfowl,  including,  but  not  limited  to, 
game  cocks,  geese,  swans,  and  turkeys, 
would  be  charged  $14.00  per  day.  This 
user  fee  would  be  more  than  the  current 
user  fee  for  birds  and  poultry.  In 
addition,  we  propose  to  move  these  user 
fees  for  nonstandard  care,  handling,  and 
housing  into  a  separate  section 
(proposed  §  130.2(b))  to  replace  the 
current  sections  defining  nonstandard 
housing  (§  130.2(b))  and  nonstandard 
care  and  handling  (§  130.2(c)). 

As  a  result  of  these  proposed  changes, 
we  would  redesignate  current  §  130.2(d) 
on  nonstandard  feed  f  s  proposed 
§  130.2(c).  We  also  propose  to  make 
nonsubstantive  edits  to  the  text. 

Currently,  §  130.2(e)  specifies  that  a 
reservation  fee  paid  by  the  imjK)rter 
under  part  93  of  this  chapter  will  be 
applied  to  the  APHIS  user  fee  due  for 
animals  or  birds  quarantined  in  an 
animal  import  center  operated  by 
APHIS.  Sections  130.2  and  130.3  both 
list  user  fees  for  animals  or  birds 
quarantined  in  animal  import  centers 
operated  by  APHIS.  Therefore, 
§  130.2(e)  should  apply  to  the  user  fees 
in  §§  130.2  and  130.3.  We  believe  that 
the  reservation  fees  reference  would  be 
more  appropriate  in  proposed 
§  130.50(b),  which  addresses  associated 
charges.  Therefore,  we  propose  to  move 
§  130.2(e)  into  proposed  §  130.50(b)(1). 

'  v(  r  1  cfv  IV.'  \  \(  lusive  Use  of  Animal 
import  Centers  iS  130.3) 

We  reviewed  our  user  fees  for  the 
exclusive  use  of  APHIS  animal  import 
centers  and  have  determined  that  we 
should  change  the  way  we  calculate  the 
user  fees  listed  for  the  buildings  in 
Newburgh,  NY,  and  add  a  user  fee  for 
a  new  building,  also  in  Newburgh,  NY. 
Currently,  the  published  dimensions 
represent  the  outside  building 
dimensions.  These  measurements 
include  office  space,  bathrooms.  utiUty, 
and  storage  areas.  We  believe  that  the 
costs  for  those  items  should  be  included 
in  the  administrative  support  cost 
factor.  Therefore,  we  recalculated  the 
dimensions  for  spaces  A  and  B  and  have 
recalculated  the  user  fees  based  on  the 
proposed  dimensions.  Space  A  would 
be  $43,102.00  per  month  for  5,396  sq.  ft. 
(503.1  sq.  m.),  rather  than  $47,609.00 
per  month  for  5,904  sq.  ft.  (248.5  sq.  m.). 
Space  B  would  be  $71,118.50  per  month 
for  8,903  sq.  ft.  (827.1  sq.  m.),  rather 
than  $78,555.00  per  month  for  9,742  sq. 
ft.  (905  sq.  m.).  In  addition,  we  propose 
to  add  a  new,  smaller  space  C  at 
$7,229.00  per  month  for  905  sq.  ft.  (84.1 
sq.  m.). 
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.  r  Ke«s  tor  S«rvice»  tit  Privalely 
Up«Tated  Import  Quarantine  Facilities 
(§130.5) 

Currently,  *i  130.5(a)  addresses  who 
must  pay  user  fees  for  services  at 
privately  operated  import  quarantine 
facilities.  Currently.  §  130.5(b)  lists  the 
hourly  rate  user  fees  for  these  services. 
For  consistency  with  f»  130.9,  which 
consolidates  in  §  130.9(a)  the  hourly  rate 
u.ser  fees  and  the  services  to  which  they 
apply,  we  propose  to  consolidate  in 
S  130.5(a)  the  hourly  rate  user  fees  and 
the  services  to  which  these  user  fees 
apply. 

liter  Fees  for  Other  Services  (§130.8) 

Currently.  §  130.8  includes  a  user  fee 
for  fetal  bovine  serum  sample 
verification  Fetal  bovine  serum  sample 
verification  is  a  veterinary  diagnostics 
service  which  we  provide  at  NVSL.  We 
propose  to  add  the  user  fee  into 
proposed  §  130- 19,  as  explained  above. 
Therefore,  we  propose  to  remove  the 
user  fee  from  §  130.8  to  avoid 
duplication. 

Currently.  *»  130.8  includes  user  fees 
for  import  compliance  assistance  and 
release  from  export  agricultural  hold. 
We  have  reviewed  these  user  fees  and 
determined  that  the  estimates  used  for 
the  current  user  fees  do  not  include 
enough  direct  labor  time  for  these 
services.  In  addition,  the  services  we 
provide  for  both  of  these  activities  fall 
into  two  categories.  First,  all  the 
information  provided  by  the  importer  or 
exporter  is  complete  and  correct.  In 
these  cases,  the  processing  is 
straightforward  and  generally  takes  less 
than  half  an  hour  to  process.  Second, 
the  information  provided  by  the 
importer  or  exporter  is  not  complete  or 
some  other  facior  requires  additional 
effort.  In  these  cases,  more  time,  on 
average  3.5  hours,  is  required,  for 
example,  to  review  the  forms,  to  request 
more  information  from  the  importer/ 
exporter,  to  research  various  aspects  of 
the  product,  organism  or  vector  being 
imported  or  exported,  or  to  correspond 
with  NVSL  about  tests.  While  our 
experience  shows  that  most  importers 
and  exporters  fit  the  first  category,  they 
should  not  have  to  subsidize  those  who 
fit  into  the  second  category.  Therefore, 
we  propose  to  set  two  user  fees  for  each 
of  these  services.  The  user  fee  for  a 
simple  import  compliance  assistance  or 
a  simple  release  from  agricultural  hold 
would  be  $51.25.  A  simple  case  would 
be  one  that  required  2  or  less  hours  of 
assistance.  The  user  fee  for  a 
complicated  import  compliance 
assistance  or  a  complicated  release  from 
agricuhural  hold  would  be  $131.75.  A 
complicated  case  would  be  one  that 


required  more  than  2  hours  ol 
assistance 

Hourly  Rate  L  s. .  ^ .  «>s    ^j  i  tu  j  l ) 

Currently,  §  130.21(a)  lists  services  for 
which  hourly  user  fees  are  charged  for 
inspection  and  supervision  services 
provided  within  the  United  States  for 
export  animals,  birds,  and  animal 
products.  Currently.  §  130.21(b)  lists  the 
hourly  rate  user  fees  for  the  services 
listed  in  §  130.21(a).  For  consistency 
with  §  130.9.  which  consolidates  in 
§  130.9(a)  the  hourly  rate  user  fees  and 
the  services  to  which  they  apply,  we 
propose  to  consolidate  in  §  130.21(a)  the 
nourly  rate  user  fees  and  the  services  to 
which  these  user  fees  apply. 

In  addition,  we  are  proposing  to 
remove  the  word  "byproducts"  from  the 
section  heading  The  term  "byproducts" 
is  generally  used  to  refer  to  inedible 
animal  products.  APHIS  inspects  and 
issues  export  health  certificates  for  both 
inedible  and  edible  animal  products. 
The  term  "products"  covers  both. 
Therefore,  we  would  change  the  section 
heeding  to  "User  fees  for  inspection 
services  provided  within  the  United 
States  for  export  animals,  birds,  and 
animal  products." 

i'.ivmi-!il  lit  (    SIT    !-f»-s  it)  I  ill  ">0| 

To  eliminate  duplication  throughout 
part  130  and  to  add  clarity  to  the 
requirements  in  §  130.50.  we  are 
proposing  miscellaneous 
nonsubstantive  changes  throughout 
§  130.50.  including  adding  paragraph 
headers.  As  a  result  of  these  changes, 
§  130.50(a)  and  (b)  would  be 
redesignated  as  §  130.50(c)  and  (d), 
respectively.  All  of  the  changes  to 
§  130.50  are  described  below  and 
summarized  in  a  chart  at  the  end  of  this 
section. 

We  propose  to  add  language  in 
proposed  §  130.50(a)  to  clarify  who 
must  pay  APHIS  user  fees.  In  addition, 
we  would  specify  throughout  part  130 
that  all  of  the  user  fees  listed  must  be 
paid  in  accordance  with  §§  130.50  and 
130.51. 

Currently.  §§  130.14(c).  130.15(c), 
130.16(c).  130.17(c),  and  130.18(b) 
provide  for  payment  of  costs  that  are 
incurred  due  to  special  mail  handling, 
such  as  express,  overnight,  or  foreign 
mailing.  If  special  mail  handling  is 
required,  all  costs  incurred  must  be  paid 
in  addition  to  the  user  fee  for  the  test 
or  service  requiring  special  mail 
handling.  We  believe  that  this  same 
requirement  should  apply  to  the  user 
fees  listed  throughout  part  130. 
Therefore,  we  propose  to  eliminate 
duplication  within  §§  130.14  through 
130.18  and  expand  the  special  mail 
handling  requirement  to  all  of  the  user 


tees  in  part  UU  by  moving  it  irom 
§§  130.14(c).  130.15(c).  130.16(c), 
130.17(c),  and  130.18(b)  into  proposed 
§  130.50(b)(2).  where  it  will  apply  to  all 
user  fees  in  part  130. 

Currently.  §§  130.6(b),  130.7(b), 
130.8(b).  130.14(b).  130  15(b),  130.16(b), 
and  130.20(e)  provide  for  reimbursable 
overtime  to  be  paid  in  addition  to  the 
listed  flat  rate  user  fee  when  we  provide 
services  during  overtime  (i.e.,  on  a 
Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee).  In  addition,  currently, 
§§  130.5.  130.9.  and  130.21  provide  for 
the  premium  rate  user  fee  to  be  applied 
in  lieu  of  the  hourly  rate  user  fee  when 
we  provide  services  during  overtime. 
All  of  our  user  fees  were  cal<  uiatwd 
based  on  direct  labor  costs  for  st^rvices 
provided  during  the  normal  tour  of  duty 
for  our  employees.  When  services  are 
provided  on  overtime,  reimbursable 
overtime  or  the  premium  user  fee 
should  be  charged  to  recover  the  full 
costs  of  providing  flat  rate  or  hourly  rate 
user  fee  services,  respectively. 
Therefore,  to  eliminate  duplication  and 
expand  these  requirements  for  overtime 
services  to  cover  all  user  fees  in  part 
130,  we  would  move  the  reimbtirsable 
overtime  requirement  from  §§  130.6(b), 
130.7(b),  130.8(b),  130.14(b),  130.15(b), 
130.16(b).  and  130.20(e)  into  proposed 
§  130.50(b)(3)(i),  where  it  would  apply 
to  all  flat  rate  user  fees  in  part  130  We 
would  also  move  the  premium  rate  user 
fee  requirement  from  5^5  130  5.  130.9. 
and  130.21  into  proposed 
§  130.50(b)(3)(ii).  where  it  would  apply 
to  all  hourly  rate  user  fees  in  part  130. 

Currently.  §  130.50(a)  spwifies  when 
user  fee  payments  are  due.  We  would 
redesignate  current  §  130.50(a)  as 
proposed  §  130.50(c)  and  revise  the  text 
to  add  references  to  the  sections  of  the 
regulations  that  list  the  user  fees  for 
which  payment  is  due,  and  to  clarify 
and  eliminate  duplication,  as  described 

Dolow 

Currently.  §§  130.50(a)(1)  and  (a)(2) 
specify  when  user  fees  for  animals  and 
birds  in  an  animal  import  center  or 
privately  operated  permanent  import 
quarantine  facility  and  animals  and 
birds  in  a  privately  operated  temporary 
import  quarantine  facility,  respectively 
must  be  paid.  All  of  these  user  fees  must 
be  paid  when  the  animals  or  birds  are 
released  from  quarantine  Therefore,  we 
propose  to  combine  §§  130.50(a)(1)  and 
(a)(2)  into  proposed  §  130.50(c)(1)  to 
eliminate  duplication. 

Currently,  §  130.50(a)(3)  contains 
provisions  for  the  payment  of  user  fees 
for  inspection  services,  including  when 
these  services  are  covered  by  a 
compliance  agreement  signed  in 
accordance  with  9  CFR  part  156.  We 
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propose  to  expand  this  provision  to 
include  inspection  services  covered  by 
any  compliance  agreement  signed  in 
accordance  with  title  9,  chapter !.  of  the 
Code  of  Federal  Regulations,  and  to  put 
the  expanded  provision  in  proposed 
§  130.50(c)(2). 

Currently.  §  130  50(a)(4)  provides  for 
user  fees  for  export  health  certificates  to 
be  paid  when  billed  or  prior  to  receipt 
of  the  endorsed  certificate  We  would 
clarify  these  provisions  in  proposed 
§130!50{c)(3). 

Currently.  §  130-50(a)(5)  specifies 
provisions  for  the  payment  of  user  fees 
for  veterinary  diagnostics.  In  proposed 
§  130.50(c)(4]  we  would  ( lanfv  when 
the  user  fees  could  be  paid  when  billed 
versus  the  requirement  to  be  paid  when 
the  veterinary  diagnostic  service  is 
requested   In  addition,  we  would 
simplify  the  text  bv  referring  to  these 
services  as  velennarv  diagnostic 
services  rather  than  listing  tests, 
diagnostic  reagents,  slide  sets,  tissue 


sets,  and  sterilization  by  gamma 
radiation. 

Currently.  §  130.50ia){6i  contains 
provisions  for  payment  of  user  fees  for 
reference  assistance  tests  .\s  stated 
earlier,  we  believe  we  nij  longer  need  tr. 
separately  distinguish  reference 
assistance  testing  from  other  veterinar\ 
diagnostic  tests  We  propose  to  include 
the  user  fees  for  these  tests  with  other 
veterinary  diagnostic  tests.  Therefore, 
the  payment  of  these  user  fees  would  be 
covered  by  proposed  §  130.50(c)(4). 
which  would  allow  an  additional  option 
for  paying  user  fees  for  these  tests  when 
billed: 

Currently,  §  130.50(a)(7)  through  (a)(9) 
specify  provisions  for  the  pavment  of 
user  fees  for  live  animals  presented  for 
importation  at  a  port  of  entry  , 
inspections  and  permit  services,  and 
hourly  rate  user  fees,  respectueh    We 
would  combine  these  pro\'isions  :nto 
proposed  ^  130.50(c)(5)  and  revise  the 
payment  options  for  the  user  fees 
specified  in  §  130.8  to  include  the 


option  for  pa\-ment  when  billed.  In 
addition,  we  would  edit  the  text  to 
clarify  that  the  user  fees  could  be  paid 
when  billed  versus  the  requirement  to 
be  paid  when  the  service  is  provided. 

In  addition,  we  propose  to  combine 
§§  130.50(b)  and  (c)  into  proposed 
§  130.50(d).  Currently.  §  130.50(b) 
identifies  acceptable  payment  methods. 
Currently,  §  130.50(c)  specifies  that 
payment  must  be  for  the  exact  amount 
due.  We  propose  to  combine  these 
provisions  to  sf)ecify  that  payment  for 
the  exact  amount  due  must  be  made  by 
one  of  the  acceptable  methods.  In 
addition,  we  propose  to  revise  the  cash 
payment  provision  currently  in 
§  130.50(b)(4)  to  incorporate  the 
provision  currently  specified  in 
§  130.51(a)(4)  that  cash  p>ayments  would 
be  accepted  only  during  normal 
business  hours. 

The  following  table  sunmiarizes  all  of 
these  changes,  listed  in  order  for  the 
proposed  sections  in  §  130.50. 


Proposeo  location 


Requirement 


Action 


§130.50(3) 


§130  50(b)(1) 
§  ■  30  50(bl(2) 


§130-50(b)(3)(i)  , 

§l30.50(b)(3)(iO 
§130  50(c)(1)  .... 

§130  50(0(2)   .... 


§  1 30  50(c)(3) 
§130.50(0(4) 

§  no  5(c)(5)   ., 


§130.50id)(i)  through  (d)(4) 


Any  oerson  for  ^hom  a  service  is  perfor^ec  anc  the 
person  reouesting  the  service  woulC  t>e  lointly  anc 
severally  iiatile  tor  the  payment  ot  APHiS  user  tees 

Reservation  fees  wouW  t>€  applied  to  the  APHiS  user 
lees  specifiea  m  §§  130.2  and  i30  3 

Alt  costs  incurred  tor  speaai  maii  handling  wouic  &e 
paid  Dv  the  user,  m  aOdrtton  to  the  user  tee  tor  the 
service 

ReimDursaWe  overtime  v»ould  be  paid  m  addition  to 
the  listed  flat  rate  user  tee  when  we  provioe  se^- 
ices  dunng  overtime 

Premium  rate  usef  tees  would  oe  apphec  i""  'leu  of 
the  hourly  rate  user  tee  when  we  provioe  services 
dunr>g  overtime 

User  fees  lor  ammai  and  Dird  Quarantines  anc  'eia- 
ed  tests  musT  t>e  paid  pnor  to  their  release  fro" 
quarantine 

User  fees  tor  supervtston  and  inspection  services  tor 
export  animals  and  animal  produas  must  Pe  paic 
when  Dillea  or  as  speatied  m  a  compliance  agree- 
ment 

User  tees  tor  export  health  certificates  wouic  Pe  paic 
prior  to  receipt  of  endorsed  certificates  o'  w^er 
txlled 

User  fees  tor  vetennary  diagnostics  would  pe  oaic 
when  ttie  service  is  requested  or  when  biiiec 


User  fees  for  other  services  would  be  paid  when  the 
service  is  provioec  or  when  billea. 


AcceptaDie  forms  ot  payment 


Clanty  by  aodng  la-ip.ap^  from  tt>e  Farm  Bit\ 


Move  tro'-  §  *  30  2:3"  to  expand  the  applicaMity  to 
all  reievan*  use*  'ees 

Move  trpr^  §§130, 14(c),  130  15(c),  130, 16(c), 
i30i7(ci  130  17(c),  and  I30,l8(b)  to  ehminate 
a  JDiicatior  ir  -hese  sections  and  to  exparxJ  the  ap- 
piicaDilir*  Tc  ah  user  fees  in  9  CFR  part  130 

Move  tror-  §§  130.6(b),  130.7(b),  130.8(b).  130,l4(b), 
i30i5iDi  130  16(b),  and  130.20(e)  to  ehminate 
3up(icat)or  anc  expand  the  applicability  to  ail  flat 
rare  usef  lees  in  9  CFR  part  130. 

Move  from  §§130.5(c),  130, 9(b).  and  130.21(c)  to 
eliminate  duplicatior"  ano  expand  the  applicability 
tc  ali  hourty  'ate  jse-  tees  in  9  CFR  part  130. 

C-ompine  §  '3C  SOa  '  .-it^c  (a)(2)  to  ehminate  duph- 
catior-  anc  move  -^'c  ;.-ooos©d  §  130.50(c)  In  ad- 
dition aoc  sectic"  'e'e'ence?  tor  user  fees. 

Move  Uor^  §  13C  50.a<,3,, 


Move  from  §  130.50(a)(4),  add  section  reterences  lor 

user  tees,  and  daiify  when  tt>e  billing  option  wouid 

aopiv 

Move  f'-o'-  §  i30.50(a)(5i,  aoc  secio^  -e'e'e^'ces  tor 
user  fees  anc  darify  wtwn  the  bihr^g  option  vnould 
aopiv  NOTE  "^Is  wouW  also  cove'  j^e-  'ees  tor- 
meriy  aooressec  Dv  § '30  50(a)(6). i 

Comtxne  §  ^30  SOsa  "  f  and  (9)  to  eliminate  du- 
plication aoc  sec.io'-  -efefences  tor  user  lees; 
cianH  when  the  Diliir^c  optio'-  *":•-.- r  aoDty;  and  ex- 
panc  'he  pilling  optior  'c  sppfv  •;  ^se  lees  lor  if>- 
specior.  anc  permit  services. 

Redesignate  trom.  §  130.50(b)(1)  through  (b)(4)  arxJ 
combine  §  130.50(c). 
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PeiiaHifs  lur  Sniip<iyiiuMit  or  Late 
Payment  of  I  ser  Fees  (§  130.51) 

We  are  proposing  several  changes  to 
§  130.51.  including  the  incorporation  of 
relevant  provisions  of  the  Debt 
Collection  Improvement  Act  of  1996. 
These  changes  are  described  below.  In 
addition  we  propose  to  make 
miscellaneous  nonsubstantive  changes, 
such  as  adding  paragraph  headers  and 
renumbering  paragraphs  as  necessitated 
by  other  proposed  changes. 

We  propose  to  incorporate  the 
provision  currently  specified  in 
§  130  51(a)(4)  that  cash  payments  would 
be  accepted  only  during  normal 
business  hours  into  proposed 
§  130.50(d)(1).  Therefore,  we  propose  to 
remove  S  130.51(a)(4).  As  a  result  of  this 
change,  we  would  redesignate 
§  130.51(a)(5)  as  proposed  §  130.51(a)(4). 

Currently.  §§  130.51(b)(3)  and  (b)(4) 
refer  to  veterinary  diagnostic  tests  and 
other  veterinary  diagnostic  services, 
respectively.  As  we  have  proposed 
throughout  part  130.  we  would  combine 
these  to  group  the  veterinary  diagnostics 
together.  Therefore,  proposed 
S  130.51(b)(3)  would  be  simplified  by 
referring  to  these  services  as  veterinary 
diagnostic  services. 

We  are  proposing  to  add  a  new 
§  130.51(ci)  to  specify  that  user  fees  paid 
with  dishonored  payments,  such  as  a 
check  returned  for  insufficient  funds, 
will  be  subject  to  interest  and  penalty 
charges  in  accordance  with  the  Debt 
Collection  Improvement  Act  (as 
specified  in  30  U.S.C.  3717). 
Administrative  charges  will  be  assessed 
at  $20.00  per  dishonored  payment  to  be 
paid  in  addition  to  the  original  amount 
owed.  These  payments  must  be  made  in 
guaranteed  form,  such  as  money  order, 
certified  check,  or  cash. 

We  propose  to  add  a  new  §  130.51(e) 
to  incorporate  the  relevant  provisions  of 
the  Debt  Collection  Improvement  Act  of 
1996  (31  U.S.C.  3701.  3716.  3717.  3719. 
and  3720A).  These  provisions  address 
taxpayer  identification  numbers, 
administrative  offset,  cross  servicing, 
and  delinquent  debt  reporting.  Taxpayer 
identification  numbers  must  be  obtained 
from  all  persons,  other  than  Federal 
agencies,  who  must  pay  user  fees.  All 
debts  that  have  not  been  paid  within 
IBO  days  would  be  eligible  for 
administrative  offset  and  cross 
servicing.  Administrative  offset  means 
withholding  funds  payable  by  the 
United  States  (including  funds  payable 
by  the  United  States  on  behalf  of  a  State 
government)  to.  or  held  by  the  United 
States  for.  a  person  to  satisfy  a  claim. 
Under  administrative  offset.  APHIS 
would  notify  the  Department  of 
Treasury  of  the  debts  that  are  over  180 


days  delinquent  and  the  Department  of 
Treasury  could  offset  the  debt  from 
certain  Federal  payments  that  may  be 
made  to  the  debtor.  Cross  servicing 
means  that  one  program  services  many 
agencies.  In  this  case,  it  means  that  the 
Department  of  Treasury  could  collect 
debts  on  behalf  of  APHIS.  For  cross 
servicing.  APHIS  would  transfer  debts 
that  are  over  180  days  delinquent  to  the 
Department  of  Treasury.  In  addition. 
APHIS  would  report  all  unpaid  debts  to 
credit  reporting  bureaus. 

In  addition,  we  would  add  the 
relevant  sections  of  the  Debt  Collection 
Improvement  Act  of  1996  to  the 
authority  citation  for  part  130. 

h  if<  utiw  I  irdtT  IJHtib  ami  Ri'^uldtory 
Flexifitiit^    \i  ' 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  This  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and.  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Below  is  a  summary  of  the  economic 
analysis  for  the  changes  in  APHIS  user 
fees  proposed  in  this  document.  The 
economic  analysis  provides  a  cost- 
benefit  analysis  as  required  by  E.O. 
12866  and  the  analysis  of  impacts  of 
small  entities  as  required  by  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
full  economic  analysis,  which  includes 
comparisons  of  each  user  fee  change 
and  the  change  in  collections  for  each 
user  fee.  is  available  ^  -   •     ">\   •■'   '>' 
location  listed  in  the  addresses  -.>■■.  -ion 
at  the  beginning  of  this  document. 

We  do  not  have  enough  data  for  a 
comprehensive  analysis  of  the  economic 
impacts  of  this  proposed  rule  on  small 
entities.  Therefore,  in  accordance  with  5 
U.S.C.  603,  we  have  performed  an  Initial 
Regulatory  Flexibility  Analysis  for  this 
proposed  rule.  We  are  inviting 
comments  about  this  proposed  rule  as  it 
relates  to  small  entities.  In  particular, 
we  are  interested  in  determining  the 
number  and  kind  of  small  entities  that 
may  incur  benefits  or  costs  from 
implementation  of  this  proposed  rule 
and  the  economic  impact  of  those 
benefits  or  costs 

User  Fei's  AuiShh  lyfd  I  iu!»t  thf  hann 
Bill 

The  provisions  in  21  U.S.C.  114a 
authorize  the  Secretary  of  Agriculture  to 
control  and  eradicate  communicable 
diseases  of  livestock  and  poultry.  The 
Food,  Agriculture,  Conservation  and 
Trade  Act  of  1990,  as  amended  (referred 
to  below  as  the  1990  Farm  Bill). 
authorizes  the  Secretary  of  Agriculture, 
among  other  things,  to  prescribe 
regulations  and  collect  fees  to  recover 


the  costs  of  carrying  out  the  provisions 
of  21  U.S.C.  114a  that  relate  to 
veterinary  diagnostics  (sec.  2509(c)(2)  of 
the  1990  Farm  Bill). 

The  1990  Farm  Bill  fiarther  authorizes 
the  Secretary  to  prescribe  and  collect 
fees  to  reimburse  the  Secretary  for  the 
cost  of  carrying  out  the  provisions  of  the 
Federal  Animal  Quarantine  laws  that 
relate  to  the  importation.  entr\'.  and 
exportation  of  animals,  articles,  or 
means  of  conveyance  (section  2509(c)(1)* 
of  the  1990  Farm  Bill). 

In  addition,  section  2509(d)  of  the 
1990  Farm  Bill  provides  that  the 
Secretary  may  prescribe  such 
regulations  as  the  Secretary  determines 
necessary  to  carry  out  these  provisions 
nffhe  1990  Farm  Bill 

Regulations  Proposed  in  This  Document 

We  are  proposing  to  revise  the  user 
fees  for  certain  veterinary  diagnostic 
services,  including  certain  diagnostic 
tests,  reagents,  and  other  veterinary 
diagnostic  materials  and  services.  In 
addition,  we  are  proposing  to  add  new 
user  fees  for  other  vpterinar>'  diagnostic 
services  we  provide.  We  are  proposing 
to  reorganize  the  regulations  in  9  CFR 
part  130  to  list  user  fees  by  type  of 
service  and  location  where  service  is 
provided,  and  to  group  diagnostic 
reagents  into  categories. 

Veterinary  diagnostics  is  the  work 
performed  in  a  laboratory  to  determine 
if  a  disease-causing  organism  or 
chemical  agent  is  present  in  body 
tissues  or  cells  and  to  identify  those 
organisms  or  agents.  Services  in  this 
category  include:  (1)  Performing 
laboratory  tests  and  providing 
diagnostic  reagents  and  other  veterinary 
diagnostic  materials  and  services  at  the 
Foreign  Animal  Disease  Diagnostic 
Laboratory  (FADDL)  at  Greenport,  NY. 
and  (2)  performing  identification, 
serology,  and  pathobiology  tests  and 
providing  veterinary  diagnostic  reagents 
and  other  materials  and  sen'ices  at  the 
National  Veterinary  Services 
Laboratories  (NVSL)  at  Ames.  L\. 
Diagnostic  reagents  are  biological 
materials  used  in  diagnostic  tests  to 
detect  disease  agents  or  antibodies  by 
causing  an  identifiable  reaction.  We  also 
consider  sterilization  by  gamma 
radiation  to  be  a  veterinary  diagnostics 
service.  Other  miscellaneous  veterinary 
diagnostic  services  include,  but  are  not 
limited  to.  providing  check  tests,  test 
kits,  manuals,  standard  operating 
procedures,  and  training 

Small  Entities  Impacted  bv  Proposed 
ChdiiR»»s 

Users  of  these  vetennary  diagnostic 
services  are  importers,  exporters, 
veterinarians,  commercial  laboratories. 
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State  laboratories,  universities,  and 
foreign  governments 

The  Small  Business  .■administration's 
criteria  for  a  small  entity  engaged  in 
importing  and  exporting  live  animals, 
poultry,  and  birds  is  one  whose  total 
sales  are  less  than  S.5  million  annually. 
This  is  also  the  criteria  for  small  testing 
laboratories,  veterinary  service 
providers,  and  resean::h  organizations. 

Except  for  those  entities  who  deal 
exclusively  in  purebred  or  registered 
animals.  1995  data  from  the  Bureau  of 
the  Census  shows  that  the  ma|ority  of 
agricultural  entities  who  deal  m  grade 
animals  can  be  considered  small. 
However,  the  number  of  entities  who 
specifically  trade  in  live  animals  and 
who  would  qualify  as  a  small  entit\ 


under  this  definition  cannot  be 
determined 

According  to  the  Bureau  of  the 
Census,  94  percent  ol  testing 
laboratories  can  be  considered  small. 
While  veterinary  testing  laboratories 
comprise  part  of  this  classification,  it 
cannot  be  determined  how  many 
entities  performing  vetennary  services 
would  be  considered  small  under  the 
Small  Business  .administration's 
guidelines. 

To  the  extent  that  changes  in  user  fees 
alter  operational  costs,  any  entity  who 
utilizes  APHIS'  services  that  are  subject 
to  user  fees  may  be  affected  by  the 
proposed  changes  in  user  fees.  The 
degree  to  which  an  entity  is  affected 
depends  on  its  market  power,  or  the 
ability  to  which  costs  can  be  either 


absorbed  or  passed  on  to  its  buyers. 
Without  information  on  either  profit 
margins  and  operational  expenses  of  the 
affected  entities,'  or  the  supply 
responsiveness  of  the  affected  industry .^ 
the  scale  of  impacts  cannot  be  precisely 
predicted. 

Change*  in  (.olledionv 

The  estimated  increased  collections 
generated  by  the  proposed  user  fees  in 
this  document  could  be  $1.28  million 
annually  (collections  could  increase 
from  $2.13  million  collected  in  FY  97  to 
$3.41  million).  This  represents  an 
increase  in  user  fee  collections  for 
veterinary  diagnostics  and  other  import- 
and  export-related  services  of 
approximately  40  percent.  (See  Table 
13.) 


Table  13.— Summary  or  Current  and  Projected  Collections  for  APHIS  User  Fees 


User  tee  categories 


Revised  Vetennary  Diagnostics  'Jse^  Fees 
fadDl  "" 

Reagents  Tests.  Oher  (§  130.14) 
NVSL: 

Identification  Tests  (§130.15) 

Serology  Tests  (§130.16)  

Pathobiology  Tests  (§130.17)  

Reagents  (§130.18)  ....„ 

Other  (§130  19)  


Total  Revised  Vetennary  Diagr>ostics  User  Fees 

New  veterinarv  Diagnos'ics  oser  Fees 
FADDL 

Reagents   Tests,  Other  (§130.14)   _ 

NVSL: 

identification  Tests  (§130  15) 

Serology  Tests  (§130  16)  

Pathobiology  Tests  i,§  130.17)  

Reagents  (§  130  18)  

Other  (§  130.19)  „ 


Total  New  Veterinary  Diagnostics  User  Fees  

Total  Vetennary  Diagnostics  User  Fees  Collections 


Other  User  Fee  Changes 

Zoo  Animals  Quarantined  m  APHiS  Animal  Import  Centers  (§  130.2  (a))  

Non-Stanoard  Care  and  Handling  tor  Birds  or  Poultry  (§130.2  (b))  

Exclusive  Use  d  Space  at  APHIS  Animal  Import  Center  in  Newburgh,  NY  (§130.3) 
User  Fees  tor  Other  Ser/ices  i§  '30.8) 


Total  Other  Use'  Fee  Changes  

Total  Changes  in  User  Fee  Collections 


Current 

user  fee 

collections ' 


$508,297 

398,023 

727,979 

81.260 

76.534 

149.184 


1,941,277 


1,941.277 


1,935 

33.780 

126,164 

27,528 


189,407 


2.130,684 


Projected 

user  fee 

collections 


$1,074,542 

428.581 

928.506 

90,608 

84,321 

174,832 


2,781,390 


98.126 

47,476 

1,000 

1,397 

154.929 

104,589 


407,517 
3,188,907 


3,192 
37,965 

121,450 
62,970 


225,577 


3,414.484 


Change  in 

user  fee  co^ 

lections 


$566,245 

30.558 

200,527 

9,348 

7,787 

25,648 


840.113 


98,126 

47,476 

1,000 

1,397 

154.929 

104,589 


407,517 
1^47,630 


1,257 

4,185 

(4,714) 

35,442 


36,170 


1,283,800 


'Source:  USDA— APHIS— FSO,  NVSL.  FADDL. 

2  Includes  collections  from  coooera'ive  agreements  where  user  tees  are  the  oasis  for  determining  amount  to  t>e  charged. 


The  benefit  of  user  fees  is  the  shift  in 
the  payment  of  services  from  taxpayers 
as  a  whole  to  those  persons  who  are 
receiving  the  government  services. 


While  taxes  may  not  change  by  the  same 
amount  as  the  change  in  user  fee 
collections,  there  is  a  related  shift  in  the 
appropriations  of  taxes  to  government 


programs,  which  allows  those  tax 
dollars  to  be  applied  to  other  programs 
which  benefit  the  public  in  general. 
Therefore,  there  could  be  a  relative 


'  Profits  for  sales  of  small  entities  are  proprietary 
in  nature  and  are  not  a  part  of  the  public  record. 


=  The  measurement  of  supply  responsiveness 
would  provide  infomuition  on  the  likely  impact  on 


an  entity's  production  due  to  changes  in  operating 
costs. 
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annually  as  a  ,  ■  the  proposed 

changes  in  user  fees. 

The  administrative  cost  involved  in 
obtaining  these  savings  would  be 
minimal.  APHIS  already  has  a  user  fee 
program  and  a  mechanism  for  collecting 
user  fees  in  place.  This  proposal  would 
update  existing  user  fees  in  the  system 
and  require  collection  of  additional  user 
fees.  Therefore,  increases  in 
administrative  costs  would  be  small. 
Because  the  savings  ar«  sufficiently 
large,  and  the  administrative  costs 
would  be  small,  it  is  likely  that  the  net 
gain  in  reducing  the  burden  on 
taxpayers  as  a  whole  would  outweigh 
the  cost  of  administering  the  revisions 
of  the  user  fees. 

Eitimated  Impact 

The  proposed  user  fees  fall  into  two 
categories:  New  and  revised  user  fees. 
The  vast  majority  of  the  proposed  user 
fees  are  expected  to  make  only  small 
contributions  to  the  total  new 
colleciions.  Most  (nearly  70  percent)  of 
the  proposed  new  user  fees  would  be 
less  than  $50  each  and  40  percent 
would  be  less  than  $25.  Most 
(approximately  70  percent)  of  the 

[>roposed  revised  user  fees  increase  by 
ess  than  20  percent,  with  many  (more 
than  50  f)ercent)  of  them  increasing  by 
less  than  10  percent. 

We  anticipate  a  low  demand  for  the 
majority  of  the  proposed  new  user  fees 
that  are  greater  than  $50  and  the 
proposed  revised  user  fees  that  would 
increase  by  more  than  20  percent.  Most 
of  the  proposed  new  user  fees  that 
exceed  $50  either  include  more  direct 
labor  time  than  those  services  with 
lower  user  fees  or  require  premium 
costs  to  pay  for  special  materials. 

The  proposed  revised  user  fees  that 
would  increase  by  more  than  20  percent 
include  those  user  fees  that  were 
underestimated  when  initially 
established.  Experience  and  more 
accurate  accounting  data  have  shown 
that  most  of  these  services  require  more 
direct  labor  hours,  require  premium 
costs  to  pay  for  special  materials,  or 
should  be  calculated  using  average  lab 
salaries,  which  is  consistent  with  the 
calculations  for  other  user  fees 
throughout  9  CFR  part  130. 

Alternatives 

One  alternative  to  this  proposed  rule 
would  be  to  make  no  changes  to  the 
current  user  fees.  We  do  not  consider 
making  no  changes  to  the  current  user 
fees  a  reasonable  alternative  because  we 
would  not  recover  the  full  cost  of 
providing  veterinary  diagnostic  and 
import-  and  export-related  services. 
Therefore,  the  only  way  to  pay  for  these 
services  is  through  charges  to  the 


lustomer  through  user  fees  or  other 
forms  of  reimbursable  agreements. 

Another  alternative  to  this  proposed 
rule  would  be  to  either  exempt  small 
businesses  from  these  user  fees  or 
establish  a  different  user  fee  structure 
for  small  businesses.  APHIS  cannot 
exempt  certain  classes  of  users,  such  as 
small  businesses,  from  the  user  fees,  and 
cannot  charge  user  fees  that  recover  less 
than  the  full  cost  of  providing  the 
service.  In  addition,  every  business, 
including  small  businesses,  using  a 
government  service  needs  to  pay  the 
cost  of  that  service,  rather  than  having 
other  businesses  pay  a  disproportionate 
share  or  passing  those  costs  on  to  the 
general  public,  who  are  not  the  primary 
beneficiary  of  the  service.  Therefore,  we 
do  not  consider  exempting  small 
businesses  from  these  user  fees  or 
establishing  a  different  user  fee 
structure  for  small  businesses  as  viable 
options. 

Another  alternative  to  this  proposed 
rule  would  be  to  spread  the  proposed 
increased  costs  over  all  of  the  user  fees, 
so  no  single  user  fee  would  increase 
significantly  Our  user  fees  are 
calculated  to  recover  the  costs  of  the 
service  for  which  each  user  fee  is 
charged.  To  spread  the  proposed 
increases  among  user  fees  would  mean 
that  some  entities  would  subsidize 
others.  The  intent  of  user  fees  is  to  shift 
the  burden  of  the  cost  of  these  services 
from  the  general  taxpayer  to  the  entity 
receiving  the  service.  Therefore.  APHIS 
cannot  spread  the  increases  evenly  over 
all  of  the  user  fees. 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

PapfTwiirk  Rt'dui  tion   \ct 

In  acLoraance  wiin  me  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq).  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB).  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  numbers  are  0579-0015.  0579- 
0040.  0579-0055.  and  0579-0094. 


List  of  Subjects  in  9  CTR  Part  130 

Animals,  f^irds   ni<i^!i<>sti(   rf'a^;piits. 
Exports.  Imp-r's    f'(iultr\-.  Quaran'uiH 
Reporting  a:,u  atcurdkeepm^ 
requirements.  Tests. 

Accordingly.  9  CF'K  v-ift  nn  would  be 
amended  as  follows 

PART  130— USER  FEES 

1.  The  authority  citation  for  part  130 
would  be  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5542:  7  U.S.C  1622;  19 
use.  1306:  21  U.S.C  102-105.  111.  114. 
114a,  134a.  134b.  134c.  134d,  134f.  135.  136. 
and  136a;  31  U.S.C  3701.  3716.  3717.  3719. 
and  3720A:  7  CFR  2.22.  2  80.  and  371.2(d) 

2.  Section  130.1  would  b^  amended  as 
follows: 

a.  The  definitions  for  AFHIS  aniwal 
health  technician.  APHIS  vetfnnanan, 
and  reference  assistance  testing  would 
be  removed. 

b.  Definitions  for  Af'lils 
representative,  nonstandard  care  and 
handling,  and  nonstandard  housing 
would  be  added,  in  alphabetical  order, 
to  read  as  set  forth  below. 

c.  The  definitions  for  export  health 
certificate  and  pet  birds  would  be 
revised  to  read  as  set  forth  below. 

d.  Footnotes  3  and  4  and  their 
references  would  be  removed,  and 
footnote  2  and  its  reference  would  be 
redesignated  as  footnote  3. 

e.  At  the  end  of  the  definitions  for  zoo 
bird  and  zoo  equine  a  reference  to 
fr»o«notp  1  would  be  added. 

§  1 30  1      D«ftniUon». 

•  •  •  •  • 

AFHIS  representative.  An  individual, 
including,  but  not  limited  to.  animal 
health  technicians  and  veterinarians, 
authorized  by  the  Administrator  to 
{jerform  the  services  for  which  the  user 
fees  in  this  part  are  charged. 

•  •         *         *         • 

Export  health  certificate.  An  official 
document  that,  as  required  by  the 
importing  country,  is  endorsed  by  an 
APHIS  representative  and  states  that 
animals,  animal  products,  organisms. 
vectors,  or  birds  to  be  exported  from  the 
United  States  were  found  to  }»■  healthv 
and  free  from  evidence  of 
communicable  diseases  and  f)ests. 

•  •        *         *         • 

Nonstandard  care  and  handling. 
Nonstandard  care  and  handling 
includes  hand-feeding,  more  than  one 
feeding  per  day.  frequent  observation, 
and  any  handling  or  observation  which 
requires  personnel  to  attend  to  the  birds 
or  poultry  outside  of  normal  business 
hours.  ^ 


'  Normal  busine»»  hours  at  the  APHIS  Animal 
Import  Centers  are:  730  a.m.  to  11:30  a.m.. 
Honolulu,  HI:  7  a.m.  to  3:30  p.m..  Miami.  FL:  and 
8  a-m.  to  4:30  pjn..  Newlwrgn.  NY. 
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Nonstandard  housing.  Nonstandard 
housing  is  individual  housing  not 
normally  available  at  an  APHIS  Animal 
Import  Center,  any  housing  constructed 
or  purchased  at  the  request  of  the 
importer,  any  housing  with  blinds, 
dense  foliage,  or  plants,  and  any 
housing  where  the  temperature  can  be 
adjusted. 
•        •        •        *        * 

Pet  birds.  Birds,  except  hatching  eggs 
and  ratites.  which  are  imported  or 


exported  for  the  personal  pleasure  oi 
their  individual  owners  and  are  not 
intended  for  resale. 

•         *         •         •         * 

4.  Section  130.2  would  be  revised  to 
read  as  follows: 

§130.2     User  fees  tor  individual  animals 
and  certain  birds  quarantined  in  APHIS 
Animal  Import  Centers. 

(a)  Standard  requirements.  User  fees 
for  each  animal  or  bird  receiving 


standard  housing,  care.  leea.  ana 
handling  while  quarantined  in  an 
APHIS  owned  or  operated  Animal 
Import  Center  or  quarantine  facility  are 
listed  in  the  following  table.  Each  user 
fee  listed  in  the  table  is  assessed  per 
animal  or  bird  quarantined  by  APHIS. 
The  person  for  whom  the  service  is 
provided  and  the  person  requesting  the 
service  are  jointly  and  severally  liable 
for  payment  of  these  user  fees  in 
accordance  with  §§  130.50  and  130.51. 


Anma  Of  bird 


Birds  (excluding  ratites  and  pet  Dirds  imported  in  accordance  with  part  93  of  this  subchapter): 

0-250  gra"^s        „ „ 

251-1.000  gra-is „ !...!."""!"".""! 

Over  1 ,000  grab's  

Donestic  or  zcx)  anirriais  sexceo'  eoumes,  Diras   anc  poultry): 

Bison.  Oulls   camels,  cartie,  or  zoo  animals      

All  Other— -including  bui  not  limitea  to  alpacas,  llamas,  goats,  sheec  and  swine 

Equines  (including  zoo  equmes   but  excluding  miniature  horses; 

1  St  ttirougfi  3ra  day    „ 

4th  through  7th  aay    

Sf^  and  subsequent  days  „ 

Miniature  horses  

Poultry 

Doves   pigeons   quan    

Chickens,  ducKs  grouse  guinea  fowl,  partndges,  pea  fowl,  pheasants „ 

Large  oouttrv  ana  large  waterlow!  incljding  bu*  not  limited  to  game  cocks,  geese,  swans,  and  turkeys 


Ratttes 


ChicKs  'less  than  3  months  old)  

Juveniles  (t>et>^een  3  and  10  months  otd) 
Adults  (11  monr^s  oic  ana  older)  


Daily  user 
(ee 


$1.00 
3.25 
7.50 

56.50 
15.00 

149.50 

108.25 

91.75 

4025 

2.00 
3.50 
825 

5.75 

8.00 

1625 


(b)  Special  requirements.  User  fees  for  birds  or  poultry,  including  zoo  birds  or  poultry,  receiving  nonstandard  housing, 
care,  or  handling  to  meet  special  requirements  while  quarantined  in  an  APHIS  owned  or  operated  Animal  Import 
Center  or  quarantine  facility  are  listed  in  the  following  table.  The  user  fees  listed  in  the  table  are  assessed  for  each 
bird  or  poultry  quarantined  by  APHIS.  Special  requirements  may  be  requested  by  the  importer  or  required  by  an  APHIS 
representative.  Certain  conditions  or  traits,  such  as  pregnancy  or  aggression,  may  necessitate  special  requirements  for 
certain  birds  or  poultry.  The  person  for  whom  the  ser\'ice  is  provided  and  the  person  requesting  the  service  are  jointly 
and  severally  liable  for  payment  of  these  user  fees  in  accordance  with  §§  130.50  and  130.51. 


Bird  or  poultry  (nonstandard  housing,  care,  or  handling) 

DaHy  user 
(ee 

Birds  0-250  grams  and  doves,  pigeons,  and  quail 

$3  25 

Birds  251-1,000  grams  and  poultry  such  as  chickens,  ducks,  grouse,  guinea  fowl,  partridges,  pea  fowl,  and  pheasants 

750 

Btrds  over  1,000  grams  and  large  poultry  and  large  waterlowl  including  but  not  limited  to  game  cocks,  geese,  swans,  arnJ  turkeys 

14.00 

(c)  Feed.  The  importer  must  either  provide  feed  or  pay  for  it  on  an  actual  cost  basis,  including  the  cost  of  delivery 
to  the   APHIS   owned   or  operated   Animal   Import   Center  or  quarantine   facility,   for  any   animal   or  bird   that   requires 
a  diet  other  than  standard  feed,  including  but  not  limited  to  diets  of  fruit,  insects,  nectar,  or  fish. 
(Approved  by  the  Office  of  Management  and  Budget  under  control  number  0579-0094) 

5.  Section  130.3  would  be  amended  by  revising  paragraph  (a)(1).  including  the  table,  to  read  as  follows: 

§130.3    User  fees  for  exclusive  use  or  space  at  APHIS  Animal  Import  Centers. 

(a)(1)  .•\n  importer  may  reii.it--'  u:  nxLiusiveiy  otcup)  a  space  at  an  APHIS  Animal  Import  Center.  The  user  fees 
for  spaces  at  APHIS  Animal  Import  Centers  are  listed  in  the  following  table.  The  person  for  whom  the  service  is 
provided  and  the  person  requesting  the  service  are  jointly  and  severally  liable  for  payment  of  these  user  fees  in  accordance 
with  §§  130.50  and  130.51. 


APHIS  animal  Import  center 


Space 


Monthly  (30 
day)  user  fee 


Newburgh,  NY: 

Space  A  5,396  sq.  ft.  (503.1  sq.  m.) 

Space  B  8,903  sq.  ft.  (827.1  sq.  m.) 


$43,102.00 
71,118.50 


24  1 


Rigilter 


APHIS  animal  import  canter 


Space 


Monthly  (30 
day)  user  fee 


Space  C I ^^  ^  "  (^  ■•  ^'^  '"•' 


7,229.00 


6.  Sections  130.5  throuRh  130.8  would  be  revised  to  read  as  follows: 
(130  5     U!v>"  "•— ■  ■        -">'    ■'•    I'  .■■■  «»'•'•«    ,^.1' (!.••!  -^t.'-^.HOflf!  .i'lJ  !«rnporpiw  -mport  quarantine  facilities. 

(a)  User  fees  for  each  amiudl  quaraiitmud  in  a  pnvaluly  operated  permaiieni  or  temporary  import  quarantine  facility 
will  be  calculated  at  $56.00  per  hour,  or  $14.00  per  quarter-hour,  with  a  minimum  fee  of  $16.50.  for  each  employee 
required  to  perform  the  service.  The  person  for  whom  the  service  is  provided  and  the  person  requesting  the  service 
are  jointly  and  severally  Hable  for  payment  of  these  user  fees  in  accordance  v»rith  §§  130.50  and  130.51. 

(b)  IReservedl 

(Approved  by  the  Office  of  Management  and  Budget  under  control  number  0579-0094) 

>  130.8     U8«r  tees  for  import  Of  entry  s.- ...-.■    '     .-  ,..,",.„,,■  .anc  Dodder  ports  siong  the  umteO  States-Mexico  border 

(a)  User  fees  with  a  minimum  fee  of  $lb.3U.  for  live  animals  presented  for  importation  into  or  entry  into  the 
United  States  through  a  land  border  port  along  the  United  States-Mexico  border  are  listed  in  the  following  table.  The 
person  for  whom  the  service  is  provided  and  the  person  requesting  the  service  are  jointly  and  severally  hable  for 
payment  of  these  user  fees  in  accordance  with  the  provisions  in  §§  130.50  and  130.51. 


Type  of  Ifve  animal 


Feeder 

Slaughter 

Horses,  other  than  slaughter  

Irvbond  or  in  transit   

Any  ruminants  not  covered  atx>ve 


User  fee 
(per  head) 


$1.75 
2.50 

29.25 
3.75 
6.00 


(b)  IReservedl 
{Approved  by  the  Office  of  Management  and  Budget  under  control  numbers  0579-0055  and  0579-0094) 

§  1 30.7    User  fees  for  Import  or  entry  services  for  live  animals  at  all  other  ports  of  entry. 

(a)  User  fees,  with  a  minimum  fee  of  $16.50.  for  live  animals  presented  for  importation  into  or  entry  into  the 
United  States  through  any  port  of  entry,  other  than  a  land  border  port  along  the  border  between  the  United  States 
and  Mexico,  are  listed  in  the  following  table.  The  person  for  whom  the  service  is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally  liable  for  payment  of  these  user  fees  in  accordance  with  the  provisions  in  §§  130.50 
and  130.51. 


Type  of  live  animal 


Animals  betng  imported  into  the  United  States: 

Horses,  other  than  slaughter  and  m  transit  

Breeding  animals  (Grade  animals,  except  horses): 

Swine  

Sheep  and  goats  

All  others  

Registered  animals,  all  types 

Feeder  animals. 

Cattle  (not  including  calves)  

Swine  

Sheep  and  calves  

Slaughter  animals,  all  types 

Poultry  (including  eggs),  imported  for  any  purpose 
Animals  transiting '  the  United  States 

Cattle 

Swine  

Sheep  and  goats  

Horses  and  all  other  animals 


User  fee 


$19.00  per  head. 

0  50  per  head. 
0.50  per  head. 
2.25  per  head. 
4  00  per  head. 

1.00  per  head. 
0.25  per  head. 
0.25  per  head. 
16.50  per  load. 
33.00  per  load. 

1 .00  per  head. 
0.25  per  head. 
0.25  per  head. 
4.50  per  head. 


'  The  user  fee  m  this  section  will  be  charged  for  intransit  authorizations  at  the  port  where  the  authonzation  services  are  performed.  For  addi- 
tional services  provided  by  APHIS,  at  any  port,  the  applicable  hourly  user  lee  will  apply. 

(b)  (Reserved] 
(Approved  by  the  Office  of  Management  and  Budget  under  control  numbers  0579-0055  and  0579-0094) 

§  1 30.8    User  fees  for  other  services. 

(a)  User  fees  for  other  services  that  are  not  specifically  addressed  elsewhere  in  part  130  are  listed  in  the  following 
table.  The  person  for  whom  the  service  is  provided  and  the  person  requesting  the  service  are  jointly  and  severally 
liable  for  payment  of  these  user  fees  in  accordance  with  the  provisions  in  §§  130.50  and  130.51. 
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Service 


Germ  Plasm  Being  exported:  ^ 
Emtjryo: 

(up  to  5  donor  pairs) 

(each  adaitionai  group  of  donor  pairs,  up  to  5  pairs  per  group,  on  the  same  certificate) 


Semen 

Germ  Plasm  Being  imported: ' 

Embryo 

se----       ; '!.II»!""!!ZZ!!!!!!!"!!!!!I!"!!!!!!!!!!"!!!Z""""" 

Import  compliance  assistance: 

Simpte  (2  hours  or  less)  

Complicated  (more  than  2  hours) "!"!!!!"!!"]!!! 

Inspection  for  approval  of  slaughter  establishment: 

Initial  aoorova!     

►lentAai  

Inspection  of  approved  establishments,  warehouses,  and  facilities  under  9  CFR  parts  94  through  96: 
Approval  (Compliance  Agreement)  


Renewed  approval 


Pet  birds,  except  pet  birds  of  US  origm  enrermg  the  United  States  from  Canada: 

Which  have  been  out  of  United  States  60  days  or  less  

Which  have  been  out  of  United  States  more  than  60  days """""""""!""""!""""""' 

Processing  VS  form  16-3.  "Application  for  Permit  to  Import  Controlled  Matenal/lmport  or  Transport  Organisms  w 
Vectors": 

For  permit  to  impwrt  fetal  bovine  serum  when  facility  inspection  is  required  

For  aH  other  permits  

Amended  application  """1." 'j| 


■ADD^ica'iOr-  'ene.val  

Release  from  export  agricultural  hold: 

Simple  (2  hours  or  less)  

Complicated  (more  than  2  hours) 


User  fee 


$54,75  per  certificate 
24.75  per  group  of  donor 
pairs. 
33.50  per  certificate. 

39.50  per  load. 
39.50  per  load. 

5125  per  release. 
131.75  per  release. 

246.50  for  all  inspections 
required  dunng  the  year. 

213.50  for  all  inspections 
required  during  the  year. 

262.75  for  first  year  of  3- 
year  approval  (for  ah  in- 
spections required  during 
the  year). 

152.00  per  year  for  second 
and  third  years  of  3-year 
approval  (for  all  inspec- 
tions required  during  the 
year). 

7125perlot. 
169.75  per  lot. 


208.50  per  application. 
27.50  per  application 
1 1 .50  per  amended  appli- 
cation 
1 5.00  per  application. 

51.25  per  release 
131.75  per  release 


'  For  inspection  of  empty  containers  being  imported  into  the  United  States,  the  applicable  hourty  user  fee  would  applv  unless  a  user  fee  has 
been  assessed  under  7  CFR  354  3  ''  ^^    ^  >ca 

2 This  user  fee  includes  a  single  inspection  and  resealing  of  the  container  at  the  APHIS  employees  regular  tour  of  duty  station  or  at  a  limited 
port.  For  each  subsequent  inspection  and  resealing  required,  the  applicable  hourty  user  fee  would  apply. 

(b)  (Reserved) 

(Approved  by  the  Office  of  Management  and  Budget  under  control  numbers  0579-0015,  0579-0040.  0579-0055.  and 
0579— 0094J 


7.  Section  130.9  would  be  amended 
by  revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows  and  by 
removing  and  reserving  paragraph  (b). 

§  1 30  9     User  tees  for  miscellaneous  import 
or  entry  services. 

(a)  User  fees  for  import  or  entry 
services  listed  in  (a)(1)  through  (a)(4)  of 
this  paragraph  will  be  calculated  at 
$56.00  per  hour,  or  $14.00  per  quarter 
hour,  with  a  minimum  fee  of  $16.50,  for 
each  employee  required  to  perform  the 
service.  The  person  for  whom  the 
service  is  provided  and  the  person 
requesting  the  service  are  jointly  and 
severally  liable  for  payment  of  these 
user  fees  in  accordance  with  §§  130.50 
and  130.51. 

•        •        •        •        • 

(b)  (Reserved) 


(Approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0579-0055  and  0579-0094) 

8.  In  §  130.10.  the  introductory  text  of 
paragraph  (a)  would  be  revised  to  read 

as  follows: 

§  1 30  1 0     User  fees  for  pet  birds 
quarantined  at  APHIS-owned  or  supervised 
quarantine  facilities. 

(a)  User  fees  for  each  pet  bird 
quarantined  ;n  an  animal  import  center* 
or  uihvT  .\PHIS-  ivs  ned  or  supervised 
quarantine  facility  are  listed  in  the 
following  table.  These  user  fees  include 
standard  care,  feed,  and  handling.  The 
person  for  whom  the  service  is  provided 
and  the  person  requesting  the  service 


are  jointly  and  severally  liable  for 
payment  of  these  user  fees  in 
accordance  with  §§  130.50  and  130.51. 

*        *        *        *        « 

9.  Sections  130.14  through  130.18 
would  be  revised  to  read  as  follows: 

§  <30  1 4     Use'  'e*s  tc  ^  ADOl  vptp'ma^. 
diagnostics 

(a)  Diagnostic  reagents.  User  fees  for 
diagnostic  reagents*  provided  by 


*  APHiS  animal  import  centers  are  located  in 
Honolulu.  HI.  Miami.  FL.  and  Newburgh.  NY.  The 
addresses  of  these  facilities  are  published  in  part  93 
of  this  chapter. 


'  Reagents  provided  by  FAODL  are  for  the 
diagnosis  of  animal  diseases  foreign  to  the  United 
States.  These  reagents  may  be  available  to 
customers  on  the  mainland  after  safety  testing  with 
permission  from  the  Administrator.  The  customer 
may  have  to  pay  the  cost  for  the  safety  test  in 
addition  to  the  reagent  user  fee.  For  more 
information  on  the  specific  reagents  contact: 
Uboratory  Chief.  USDA.  APHIS,  VS.  FADDL, 
Greenport.  NY  11344:  phone  (516)  323-2500.  FAX 
(516) 323-2798 
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FADDL  are  listed  in  the  following  table. 
The  person  for  whom  the  service  is 


provided  and  the  person  requesting  the 
service  are  jointly  and  severally  liable 


for  payment  of  these  user  fees  in 
accordance  with  §§  130.50  and  130.51. 


Reagent 


Bovine  antiserum,  any  agent  

Capnne  anfisemm.  any  agent  

Cell  culture  antigen/miooorganism 

Equine  antiserum,  any  agent 

Fluorescent  antibody  coniugate 

Guinea  ptg  antiserum,  any  agent  .. 

Monoclonal  antibody  

Ovine  antiserum,  any  agent  ~ 

Porcine  antiserum,  any  agent 

Rabbit  antiserum,  any  agent  


User  fee 


S80  00 

97.50 

63.75 

100.50 

120.25 

104.50 

122.75 

94.25 

8125 

98.50 


Unit 


1  ml. 

1  ml. 
1  ml. 
1  ml. 
1  ml. 
1  ml. 
1  ml. 
1  ml. 
1  ml. 
1  ml 


(b)  Veterinary  diagnostics  tests.  User  fees  for  veterinary  diagnostic  tests  performed  at  FADDL  are  listed  m  the  following 
table.  The  person  for  whom  the  service  is  provided  and  the  person  requesting  the  service  are  jointly  and  severally 
liable  for  payment  of  these  user  fees  in  accordance  with  §§  130.50  and  130.51. 


Test 


Agar  gel  immurHx3rt1us»oo  

Card  - - 

Complement  fixatioo  

Direct  immurxjfluorescent  arUtbo&f  

Enzyme  linked  immuno30ft)ent  assay  

Fluorescent  ant*xxJy  neutralization  (hog  cholera) 

Hemagglutination  inhibition  

Immunoperoxidase  _ 

Indirect  lluorescent  antibody 

Irvvrtro  salety  

In-vivo  salety 

Latex  agglutination _ 

Tube  agglutination  

Virus  isolation  (oesophageal/pharyngeal) 

Virus  isolation  in  embryonated  eggs  

Virus  isolation,  other  

Virijs  neutralization  


User  lee 


Unit 


S'4   75 

8  25 
33  00 

T   00 

1?  75 

96  00 

27  75 

1825 

23.25 

299  50 

4345  75 

n  CX) 

14  00 

88  25 

176  00 

84  50 

25.75 


Tes! 

Tes' 

■'est 

"es- 

Test 

Test 

"''est 

Test 

"est 

Test 

Test 

Test 

^es* 

Test 

Test. 

Test. 


(c)  Other  veterinary  diagnostic  services.  User  fees  for  other  veterinary  diagnosUc  services  performed  at  F  \ 
listed  in  the  following  table.  The  person  for  whom  the  service  is  provided  and  th^>  prrson  rf^questm.;  t.'se 
are  jointly  and  severally  liable  for  payment  of  these  user  fees  in  accordance  with  §§  130.50  d..-;  i  iu  1 1 


.-\ni)l.    mt 


Veterinary  diagnostic  service 


Bactenal  isolation  

Hourly  user  fee  services '  

Hourly  user  fee  services — CXiarter  hour  „ 

Infected  cells  on  chamt)er  slides  or  plates  

Reference  animal  tissues  lor  immunohistochemistry 

Stenlization  by  gamma  radiation 

Training  (school  or  technical  assistarKe)  


Virus  trtration 


User  tee 


$55.00 
220.00 

55  OC 

31  OCj 

94  25 

53G  00 

450  00 

55.00 


Unit 


Test 

HOur 

Quane'  nour 

Siioe 

Set 

'3an 

Pe'  oersor  per 

day 
Test. 


'  For  all  veterHiary  diagnostic  services  tor  wtich  there  »  no  flat  rate  user  fee.  the  hourly 
quired  to  provide  the  service. 

t>,..  nrn, ..  ,if  Maii;(L...m«nt  and  Budget  under  control  numbers  0579-0055  and  0579-0094) 


.se'  <ep  *'!'  Zre  aiicsjia'ec  tor  the  actuai  'i^e  re- 


(Approvf"'  ^ 
1130.15 


Ml!  :»«3 


toi  ^otox.ndry   !:av)r.o3tic  isoiauon  ana  laentification  tests  performed  at  NVSL  (excluding  FADDL)  or  other  authorized 


(a)  Bacteriology  isolation  and  idenUfication  tests.  User  fees  for  bacteriology  isolation  and  identificaUon  tests  performed 
at  NVSL  (excluding  FADDL)  or  other  authorized  sites  are  listed  in  the  following  table.  The  person  for  whom  the 
service  is  provided  and  the  person  requesting  the  service  are  jointly  and  severally  liable  for  payment  of  these  user 
fees  in  accordance  with  §§  130.50  and  130.51. 


Test 


Bacterial  identification,  automated  

Bactenal  identification,  norvautomated  

Bactenal  isolation  

Bacterial  serotypmg.  all  other  

Bacterial  serotypmg.  Pasteurella  multocida 


User  tae 


$16.00 

61.25 

16.00 

30.75 

7.50 


Unit 


Isolate. 

Isolate. 

Sample. 

Isolate. 

Isolate. 
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Test 


User  fee 


Unit 


Bacterial  serotypmg   Sa -^oreila  

Bacterial  toxin  typing  

Bacteriology  requiring  soecia  cha'ac'erza'ion  

DNA  fingerpnnting  

DNA  probe  

Fluorescent  antibody '  

Leptospira  Cufunng    

Leptospira  serotvping  

Vv'cooacter'u'^  avian  sero'ypmg 

'.'vcoDacenu-^  loentification  ioiochenica!^ 
MycoDacenu^  lOentitication  ^gas  chronnatograpny) 

MycoDactenu""  isolation,  a^ln^al  iriocLiiations  

VycoDactenu'n  isolation,  all  othef  

MycoDacteriu^n  paratuDercuiosis  isoia'ion  

Mycoiogv  cuttjre  identification  

Mycology  tjngus  Culture  or  isolation   

Mycopiasnia  isoia'ior         

Mycoplasna  rdenff cation    

'■-'hage  '/ping   ah  o't^e^  

'J^iage  'yping.  Salmonella  ententiais  

Plasm lO  "yping     

Wart>urg 


21.25 

Isolate. 

91.50 

Isolate. 

27.00 

Test. 

36.50 

Test. 

29.50 

Test. 

9.75 

Test. 

27.00 

Sample 

80.50 

Isolate. 

157.50 

Isolate 

63J25 

Isolate 

26.50 

Procedure. 

520.50 

Submission 

105.50 

Submission 

26.50 

Submission 

52.75 

Isolate. 

26.50 

Isolate. 

26.25 

Sample. 

2625 

Isolate. 

26.50 

Isolate 

10.75 

Isolate. 

26.50 

Isolate 

316.50 

Isolate. 

'  A  discount  will  apply  to  all  diagnostic   norvirnport  related  corriplernent  fixation,  hemagglutination  inhitjition,  fluorescent  antitxxJy,  indirect  fluo- 

'escent  antiDocy  yirus  neutralization,  and  peroxidase  imKec  an-icxxfv  tests.  This  discount  only  applies  to  the  11th  and  subsequent  tests  on  the 
same  submission  oy  the  same  suomiTter  fo'  the  same  'es'  anc  antigen  The  user  fee  for  each  discounted  test  will  be  20  percent  of  the  original 
user  tee  rounded  up  to  tr>e  neares*  auarte'  '^'~!S  discoy^*  wiii  apo'v  *'>'  "ests  tor  all  diseases  except  equine  piroplasmosis,  txjvine  pirojjlasnxisis, 
dounne.  ana  glanders. 

(b)  Virology  identification  tests.  User  fees  for  virology  identification  tests  performed  at  NVSL  (excluding  FADDL) 
or  other  authorized  sites  are  listed  in  the  following  table.  The  person  for  whom  the  service  is  provided  and  the  person 
requesting  the  service  are  jointly  and  severally  liable  for  payment  of  these  user  fees  in  accordance  with  §§  130.50 
and  130.51. 


Test 


User  fee 


Unit 


Fluorescent  antibody  tissue  section  

Virus  isolation  for  Newcastle  disease  y^'us      

Virus  isolation  (except  tor  Newcastle  disease  virus) 


$18.25 
15.25 
31.50 


Test. 
Test. 
Test. 


(.Approved  bv  the  Offirp  nf  Management  and  Budget  under  control  numbers  0579-0055  and  0579-0094) 

§  130.16     User  fees  for  veterinary  diagnostic  serology  tests  performed  at  NVSL  (excluding  FADDL)  or  at  authorized  sites. 

(a)  Ba(  termiug)  seru!og_\  tests  Tser  fees  for  ba(  teno.f't;.  -.»-:;  ,.<_t_v  v^'-  performed  at  NVSL  (excluding  FADDL)  or 
other  authorized  sites  are  listed  in  the  following  table.  The  person  for  whom  the  service  is  provided  and  the  person 
requesting  the  service  are  jointly  and  severally  liable  for  payment  of  these  user  fees  in  accordance  with  §§  130.50 
and  130.51. 


Test 


User  fee 


Unit 


BnjceHa  milk  ELISA  

Brucella  nng  iBRTi  _ 

Brucella  ring   neat  mactiyated  (HIRT)  , 

Brucella  ring.  Sena!  iSena!  BRT)  , 

Buffered  acidified  plate  antigen  presur^ptive  , 

Card  „ „. 

Complement  fixation  '  , 

Fnzyme  linked  immunosorpent  assay  tor  oounne,  gianuers,  or  piropiasmosiS 

Enzyme  linked  immunosort)ent  assay,  all  other  , 

Indirect  tiuorescent  antitxKTy  '     

Mercaptoetnanol  

MiaoscoDic  agglutination — indixtes  up  to  5  serovars* , 

Mycology  fungus  serology  

partcie  concentration  'luorescent  immunoassay  (PCFIA) _.. 

pia'e  

Rapid  automated  presumptive  „ 

Riyanoi  „ 

Tube  agglutination  „ •. 


$15.75 

10.50 

10.50 

15.75 

4.00 

2.00 

9.00 

9.00 

4.75 

9.75 

4.00 

11.00 

10.50 

1825 

4.00 

4.25 

4.00 

4.00 


Test. 

Test. 

Test. 

Test. 

Test. 

Test. 

Test. 

Test. 

TasL 

Test. 

Test. 

Sample. 

Test. 

Test. 

Test. 

Test. 

Test. 

Test. 


'  A  discount  will  apply  to  ali  diagnostic,  non-irnpor  related  complement  fixation,  hemagglutination  inhitxtion,  fluorescent  antibody,  indirect  fluo- 
rescent antipody  virus  nej'ranzation.  and  peroxidase  linked  antiDoOy  tests.  This  discount  only  appfies  to  the  11th  and  subsequent  tests  on  the 
same  submission  py  -ne  sa~  p  submitier  lor  the  same  test  arxl  antigen.  The  user  fee  for  eacn  discounted  test  will  t>e  20  percent  of  the  original 
user  fee  rounoec  up  'c  ne  nearest  quarter.  This  discount  wiH  apply  for  tests  for  all  diseases  except  equine  piroplasmosis.  bovine  piroplasmosis. 
dourine,  and  glanders. 

•'The  user  tee  tor  the  sixth  and  subsequent  serovar  will  be  S2  00  each 
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iM)  V  ,,  ,  .  I  .rrology  tests.  User  fees  for  virology  serology  tests  performed  at  NVSL  (excluding  FADDL)  or  at  authorized 
sites  are  listed  in  the  following  table.  The  person  for  whom  the  service  is  provided  and  the  person  requesting  the 
service  are  jointly  and  severally  liable  for  payment  of  these  user  fees  in  accordance  with  §§  130.50  and  130.51. 


Test 


Agar  gel  immunodittusion  

Complement  (ixation '  

Enzyme  linked  immunosorbent  assay  

Hemagglutination  inhibition  '  

Indirect  fluorescent  antibody  '  

Latex  agglutination  

Peroxidase  linked  antibody' 

Plaque  reduction  neutralization  

Rabies  fluorescent  antitxxJy  neutralization 
Virus  neutralization '  


User  fee 


S5  00 

Test 

9.00 

Test 

4.75 

Test 

7.50 

Test 

9.75 

Test 

5.00 

Test 

975 

Test 

7.75 

Test 

26.50 

Test 

7.75 

Test 

Unit 


'  A  discount  will  apply  to  all  diagnostic,  non-import  related  complement  fixation,  hemagglutination  inhibttion,  fluorescent  antibody,  indirect  fluo- 
rescent antibody  virus  neutralization,  and  peroxidase  linked  anttiody  tests.  This  discount  only  applies  to  the  nth  and  subsequent  tests  on  the 
same  submission  by  the  same  submitter  fof  the  same  test  and  antigen.  The  user  fee  tor  each  discounted  test  will  be  20  percent  of  the  original 
user  fee  rounded  up  to  the  nearest  quarter  This  discount  will  apply  for  tests  for  all  diseases  except  equine  piroplasmosis.  bovine  piroplasmosis, 
dounne,  and  glariders. 
(Approved  by  the  Office  of  Management  and  Budget  under  control  numbers  0579-0055  and  0579-0094) 

§  1 30. 1 7    UMr  fe«8  for  otti«r  veterinary  diagrwstic  laboratory  tests  perfornwd  at  NVSL  (excluding  FADDL)  or  at  authorized  sues. 

(a)  User  feus  for  vetermary  diagnostic  tests  performed  at  the  Pathobiology  Laboratory  at  NVSL  (excluding  FADDL) 
or  at  authorized  sites  are  listed  in  the  following  table.  The  person  for  whom  the  service  is  provided  and  the  person 
requesting  the  service  are  jointly  and  severally  liable  for  payment  of  these  user  fees  in  accordance  with  §§  130.50 
and  130.51. 


Test 


Anatoxin  quantitation  

Anatoxin  screen  

Agar  gel  immunodiflusion  spp  identification 

Antibiotic  (bioautography)  quantitation  

Antibiotic  (bioautography)  saeen  

Antibiotic  inhibition  

Arsenic       

Ergot  alkaloid  saeen  

Ergot  alkaloid  confirmation  

Feed  microscopy  

Fumonisin  only 

Gossypol  


Mercury  

Metals  screen  

Metals  single  element  confirmation 

Mycotoxin:  aflatoxin-liver  

Mycotoxm  screen  

Nrtrate/nitrite  

Organic  compound  confirmation 

Organic  compound  screen  

Parasitology  

Pestiade  quantitation 

Pesticide  screen  

PH   

Plate  cylinder  

Selenium  

Silicate/carbonate  disinfectant  

Temperature  disks  

Toxicant  quantitation,  other  

Toxicant  screen,  other  

Vomrtoxin  only   

Water  activity  

Zearaleone  quantitation  

Zearaleone  screen  


User  fee 


$20.50 
11.25 

6.25 
25.00 
50.00 
25.25 

6.75 
25.25 
33.00 
25.25 
20.50 
37.75 
56.00 
29.75 

6.75 
B2.25 
34.00 
25.00 
34.00 
114.75 
19.25 
52.25 
38.00 
10.00 
37.75 
33.25 
25.00 
50.25 
42.25 
25.00 
20.75 
12.50 
20.50 
11.25 


Unit 


Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 
Test. 


(b)  I  Reserved  1 
(Approved  by  the  Office  of  Management  and  Budget  under  control  numbers  0579-0055  and  0579-0094) 

§  130.18    User  fees  for  veterinary  diagnostic  reagents  produced  at  NVSL  or  ottwr  autt>orized  site  (excluding  FADDL). 

(a)   Bactenohny  rvageiits.   User   fees   for  bacteriology   reagents   produced  >stic   Bacteriology   Laboratory 

at  NVSL  (excluding  FADDL)  or  other  authori::ed  site  are  listed  in  tne  foUowinc  table.  The  person  for  whom  the  service 
is  provided  and  the  person  requesting  the  service  are  jointly  and  severally  liable  for  payment  of  these  user  fees  in 
accordance  with  §§  130.50  and  130.51. 
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Reagent 


User  fee 


Unit 


Anaplasma  card  test  antigen  

Anaplasma  card  test  kit  without  antigen 

Anaplasma  C^  anigen   

Anaplasma  staDfia'e  ; 

Avian  origin  bacrena  a"':serums,  mycoplasma  

Avian  ongin  bacterial  antiserums,  all  other 

Bacterial  agglutinating  antigens  other  than  brucella  and  salmonella  pulkxum 

Bacterial  conjugates ~ 

Bacterial  disease  CF  antigens,  all  other 

Bacterial  ELISA  antigens     

Bacterial  or  protozoai  antiserums,  aH  ottier 

Bactehal  reagent  culture  '  

Bacterial  reference  cutture '  

Bacteriophage  reference  cutture 

Bovine  serum  factor  

Brucella  atwrtus  C^  a' 'gen  _ 

BruceMa  agglutination  antigens  all  other 

Brucella  buffered  oiate  aniqer       

Brucella  cams  tuoe  an'gen  „ „ 

Brucella  card  tes*  antiqer    oacKagec)  

Brucella  card  'es'  k  ■  ,»/  no  •  antigen  

Brucella  cells  

Brucella  cells,  dried _ _. 

Brucella  ring  test  antigen  _ 

Brucela  rivanol  solution 

Dounne  CF  antigen 

Dounne  stabilate  

Equine  and  bovine  origin  he"iooa'asitic  antiserums 

Equine  r>egative  control  CF  antigen  

Equine  origin  gianae's  ar'ise'-unn  

Flazo-orange  

Glanaers  ,.  5^  antigen „ 

Hemoparasitic  osease  C^  antigens,  all  other , 

Leptospira  transpof:  -  eou"        

Morxxlonal  antibody  

Mycot)acterium  spp  old  tut>erculin  

Mycobacterium  sod  ppD  

Mycopiasna  nemaggiutination  antigens 

Negative  con-o  serums  

Other  spc   an'tser  J""   any   

Rabbit  origin  Dactera  anvserum  

Salmnnpca  Duiioru"!  microaggiutination  antigen  , 

Stabi.a'es   a.  otner  


$34.00 

2  ml. 

105.50 

Kit. 

17.00 

2  ml. 

6725 

4.5  ml. 

11.50 

1  ml. 

17.75 

1  ml. 

30.50 

5mL 

36.00 

1  ml. 

8.50 

1  mL 

9.50 

1  ml. 

725 

1  ml. 

2125 

Culture. 

6325 

Culture 

6325 

Culture. 

125 

2mL 

34.00 

60  mL 

34.00 

60  ml 

50.00 

60  ml. 

30.50 

25  ml. 

19.50 

Package 

7025 

Kit. 

5.25 

Gram 

2.00 

Pellet 

72.75 

60  ml. 

8.75 

60  ml. 

17.50 

1  ml. 

34.75 

4.5  ml. 

2125 

1  ml. 

17125 

1  ml. 

1825 

1  ml. 

625 

3  ml. 

17.50 

1  ml. 

158.25 

1  ml. 

325 

10  mL 

37.50 

1  ml. 

3.75 

1  ml. 

325 

1  ml. 

105.50 

5  ml. 

4.00 

1  ml. 

32.75 

1  ml. 

1425 

1  ml. 

6.25 

5  ml. 

25825 

4.5  ml. 

'  A  reagent  culture  is  a  Dac'enal  culture  that  has  t>een  sulxxiltured  one  or  more  times  after  t)eing  tested  for  purity  and  identity.  It  is  ir«er>ded  for 
use  as  a  reagent  with  a  diagncs' c  "es*  so-"  as  •'^e  leptospiral  microagglutination  test. 

2  A  reference  culture  is  a  oac.e'-.a,  cu"t„'e  tna:  has  been  thoroughly  tested  for  purity  and  identity.  It  should  t>e  suitable  as  a  master  seed  for  fu- 
ture cultures. 


(b)  Virology  rtagt-nt^-  User  fees  for 
virology  reagents  produced  by  the 
Diagnostic  Virology  Laboratory  at  NVSL 
(excluding  FADDL)  or  at  authorized 


sites  are  listed  in  the  followring  table. 
The  person  for  whom  the  service  is 
provided  and  the  person  requesting  the 
service  are  jointly  and  severally  liable 


for  payment  of  these  user  fees  in 
accordance  with  §§  130.50  and  130.51. 


Reagent 


User  fee 


Unit 


Antigen  except  avian  influenza  and  chlamydia  bsittaci  antigens,  any 

Ay.ar-  an'iserj"-  except  avian  m'luen^a  antiserum-    any  

Avian  influenza  antigen   a-^v  

Avian  influenza  an'ser.,-    any 

Bovine  or  ovme  serum,  any  _ 

Cell  Culture  

Cnia-^ydia  psif  ao  soc  of  ongm  "lonodonal  antitxxJy  panel  

^,on)ugate  any  

Dilutee  Dosr-'ve  con"oi  se'um,  any „ 

Equme  antiserum    any   _. 

Hog  Cholera  tissue  sets 

Monociona^  anybody     „ „.. 

"'e'  SPC   aniserj"^    any  

'  O'cme  antserij"-    a^v   

•  OS'  ^e  X""   i  *'Sv^es,  aH 


Rabbit  oftgin  antiserum 


$41,502 
23.00 

9.25 
53.75 
88.00 
20.00 
47.25 
2025 

6.75 
1225 
81.50 
37.50 
32.75 
60.50 

4!25 
1425 


ml. 

2  ml. 

2mL 

6mL 

2  ml. 

Flask. 

Panel. 

1  ml. 
2mL 

2  ml. 

Tissue  set. 
1  ml. 

1  ml. 

2  ml. 
2cm.2 
section, 
ml. 


2\  i'tH 
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Reagent 

Reference  virus,  any  

Viruses  (excepi  reference  vioises).  chtemydia  psittaci  agent,  or  cMamydia  psrttao  antgen.  any 


User  fee 


63.50 
5.50 


Unit 


0.6  ml. 
0.6  ml. 


(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579- 
0094) 

10  A  new  §  130.19  would  be  added 
to  read  as  follows: 


§130  19     U»«f  '»H>s  'Of  otfi«f  ^elennafy 
dtagnostic  s«rvic«s  or  materials  D^ovidec!  at 
NV8L  (exctuding  F  ADOlj 

(a)  User  fees  for  other  veterinary 
diagnostic  services  or  materials 
available  from  NVSL  (excluding 


FADDL)  are  listed  in  the  following  table. 
The  person  for  whom  the  service  is 
provided  and  the  person  requesting  the 
service  are  jointly  and  severally  liable 
for  payment  of  these  user  fees  in 
accordance  with  §§  130.50  and  130.51. 


Service 


AnttmicroO«al  suscaptitxMy  test  

Avian  safety  test - • 

Check  tests,  anaplasma  complement  fixatior)  ~. — '•••• 

Check  tests,  culture   •• " — 

Check  tests,  serotogy.  all  other  - 

Fetal  bovine  serum  safety  test 

Hourly  user  fee  services* 

Hour  — " "" ~ 

Quarter  hour - ~ — 

Minimum «......» 

Manual.  Brucellosis  complement  fixation — — - 

Manual ,  Brucellosis  culture    „......«- 

IWtanual.  Tuberculosis  culture  (English  or  Spanish)  

Manual.  Vetennary  mycology 

Manual,  Anaplasmosis.  Johne's  disease,  mycoplasma  hyopneumonia.  ptroptasmosa.  dourlne,  or  glanders 

Manuals  or  standard  operating  procedure  (SOP),  all  other  

Manuals  or  SOP,  per  page  

Training  (school  or  technical  assistarx^e)  ....^... — 


User  fee 


$30.50 
2.701.75 
132.00 
88.00 
125.75 
673.50 

se^ob 

14.00 
16.50 
13.00 
52.75 
7925 

105.50 

21.25 

1325 

2.00 

120.00 


Unit 


Isolate. 
Test. 
Kit.' 
Kit.' 

Kit  ' 
Venlication. 


Hour 

Ch.ja'*e' 


'10U' 


1  copy. 
1  oopy. 
1  copy. 
1  copy. 
1  copy. 
1  copy 
1  page 
Per  person  p>er  day. 


'  Any  reagents  required  for  the  check  test  will  be  charged  separately. 

'For  vetennary  diagnostic  services  for  which  there  is  no  flat  rate  user  fee  the  hourly  rate  user  fee  will  be  calculated  lor  the  actual  time  required 
to  provide  the  service. 


(b)  I  Reserved  I 
(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  0579-0094) 

11,  Section  130.20  would  be  amended 
by  revising  the  introductory  text  in 

iiaragraphs  (a)  and  (b)(1)  to  read  as 
ollows  and  by  removing  paragraph  (d). 

f  130.20     User  fees  for  endorsing  export 
health  certificates. 

(a)  User  fees  for  the  endorsement  of 
export  health  certificates  that  do  not 
require  the  verification  of  tests  or 
vaccination.s  are  listed  in  the  following 
table.  The  user  fees  apply  to  each  export 
health  certificate*  endorsed  for  the 
following  types  of  animals,  birds,  or 
animal  products,  regardless  of  the 
number  of  animals,  birds,  or  animal 
products  covered  by  the  certificate.  The 
person  for  whom  the  service  is  provided 
and  the  person  requesting  the  service 
are  jointly  and  severally  liable  for 
payment  of  these  user  fees  in 
accordance  with  §§  130.50  and  130.51. 


*An  sxpon  hMlth  csniflcate  may  na«d  to  be 
endorMd  for  an  aninul  being  exported  from  the 
United  States  if  the  country  to  which  the  animal  is 
being  shipped  requires  one.  APHIS  endorses  export 
health  certificates  as  a  service. 


(b)(l}  User  fees  for  the  endorsement  of 
export  health  certificates  that  require 
the  verification  of  tests  or  vaccinations 
are  listed  in  the  following  table.  The 
user  fees  apply  to  each  export  health 
certificate*  endorsed  for  animals  and 
birds  depending  on  the  number  of 
animals  or  birds  covered  by  the 
certificate  and  the  number  of  tests 
required.  The  person  for  whom  the 
service  is  provided  and  the  person 
requesting  the  service  are  jointly  and 
severally  liable  for  payment  of  these 
user  fees  in  accordance  with  the 
provisions  in  §§  130.50  and  130.51. 

12.  Section  130.21  would  be  amended 
by  revising  the  section  heading  and  the 
introductory  text  in  paragraph  (a)  to 
read  as  follows,  by  removing  and 
reserving  paragraph  (b).  and  by 
removing  paragraph  (c). 

§130.21     Umt  !•••  (or  Inspection  and 
supervision  ssrvtcss  provktsd  wHhln  the 
United  States  for  pipo^  ani-riais  bi'ds  and 
animal  products 

(a)  User  fees  for  inspection  and 
supervision  services  listed  in  paragraph 
(a)(1)  through  (a)(7)  of  this  section  will 
be  calculated  at  $56.00  per  hour,  or 
$14.00  per  quarter-hour,  with  a 
minimum  fee  of  $16.50,  for  each 


employee  required  to  p>erform  the 
service.  The  person  for  whom  the 
service  is  provided  and  the  person 
requesting  the  service  are  jointly  and 
severally  liable  for  payment  of  these 
user  fees  in  accordance  with  §§  130.50 
and  130.51. 


%  130  49     [Amended] 

13.  In  ^  130.49,  paragraph  (a)  would 
be  amended  by  removing  the  reference 
"130.18"  and  adding  the  reference 
"130.19"  in  its  place. 

14.  Sections  130.50  and  130.51  would 
be  revised  to  read  as  follows: 

§  1 30  50     Payment  of  user  fees. 

,u,  .\.';„  nuiir  pa\  AFHlb  u^er fees? 
Any  person  for  whom  a  service  is 
provided  related  to  the  importation, 
entry,  or  exportation  of  an  animal, 
article,  or  means  of  conveyance  or 
relating  to  veterinary  diagnostics,  and 
any  person  requesting  such  services, 
shall  be  jointly  and  severally  liable  for 
payment  of  fees  assessed. 

(b)  Associated  charges. 

(1)  Reservation  fee.  Any  reservation 
fee  paid  by  an  importer  under  part  93 
of  this  chapter  will  be  applied  to  the 
APHIS  user  fees  specified  in  §§  130.2 
and  130.3  for  animals  or  birds 
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quarantined  in  an  Animal  Import 
Center. 

(2)  Special  handling  expenses  The 
user  fees  in  this  part  do  not  include  any 
costs  that  may  be  incurred  due  to 
special  mail  handling,  including,  but 
not  limited  to  express,  overnight,  or 
foreign  mailing.  If  any  service  requires 
special  mail  handling,  all  costs  incurred 


must  be  paid  by  the  user  in  addition  to 
the  user  fee  for  the  service. 

(3)  Overtime  charges.  If  a  test  must  be 
conducted  on  a  Sunday  or  holiday  or  at 
any  time  outside  the  normal  tour  of  duty 
of  the  employee,  then,  as  provided  for 
in  part  97  of  this  chapter,  one  of  the 
following  will  apply: 

(i)  Overtime  associated  with  flat  rate 
user  fees  (i.e..  for  a  specific  service,  test, 
orreagpnt^  Reimbursable  overtime  must 

Premium  rate  user  fee 


be  j)aid  for  performing  each  test,  in 
addition  to  the  flat  rate  user  fee  listed 
in  this  part. 

(ii)  Overtime  associated  with  hourly 
rate  user  fees.  The  premium  rate  user 
fee.  as  listed  in  the  following  table,  in 
lieu  of  the  hourly  rate  user  fee  listed  in 
this  part,  must  be  paid  for  each 
employee  required  to  perform  each 
service: 


Outside  the  normal  tour  of 
duty 


Weekdays  and 
holidays 


Surxtays 


Per  hour  

Per  quarter-hour 
Minimum  , 


$65.00 
1625 
16.50 


$74.00 
18.50 
16.50 


(c)  When  are  APHIS  user  fees  due? 

(1)  Animal  and  bird  quarantine  and 
related  tests.  User  fees  specified  in 

§§  130.2,  130.3.  130.5,  130.10,  and  tests 
specified  in  §§  130.14  through  130.19 
for  animals  and  birds  in  an  Animal 
Import  Center  or  privately  operated 
permanent  or  tempora.ry  import 
qiiarantine  facilities,  including  user  fees 
for  tests  conducted  on  these  animals  or 
birds,  must  be  paid  prior  to  the  release 
of  those  animals  or  birds  from 
quarantine; 

(2)  Supervision  and  inspection 
services  for  export  animals,  animal 
products.  User  fees  for  supervision  and 
inspection  services  specified  in  §  130.21 
must  be  paid  when  billed,  or,  if  covered 
by  a  compliance  agreement  signed  in   ' 
accordance  with  this  chapter,  must  be 
paid  when  specified  in  the  agreement; 

(3)  Export  hf^altb  certificates.  User 
fees  for  export  health  certificates 
specified  in  §  130.20  must  be  paid  prior 
to  receipt  of  endorsed  certificates  unless 
APHIS  determines  that  the  user  has 
established  an  acceptable  credit  history, 
at  which  time  payment  mav.  at  the 
option  of  the  user,  be  made  wher.  billed; 

(4)  Veterinary  diagnostics  User  fees 
specified  in  §§130.14  through  130  19 
for  veterinary  diagnostic  services,  such 
as  tests  on  samples  submitted  to  NVSL 
or  FADDL.  diagnostic  reagents,  slide 
sets,  tissue  sets,  and  other  veterinary 
diagnostic  services,  must  be  paid  when 
the  veterinary  diagnostic  service  is 
requested,  unless  APHIS  determines 
that  the  user  has  established  an 
acceptable  credit  history,  at  which  time 
payment  may,  at  the  option  of  the  user. 
be  made  when  billed; 

(5)  Other  user  fee  services.  User  fees 
specified  in  §§  130.6,  130.7,  130.8,  and 
130.9  must  be  paid  when  service  is 


provided  (for  example  when  live 
animals  are  inspected  when  presented 
for  importation  at  a  port  of  entry), 
unless  .\PH1S  determines  that  the  user 
has  established  an  acceptable  credit 
history,  at  which  time  payment  may.  at 
the  option  of  the  user,  be  made  when 
billed; 

(d)  What  payment  methods  are 
acceptable?  Payment  must  be  for  the 
exact  amount  due  and  may  t>e  paid  by: 

(1)  Cash,  will  be  accepted  only  during 
normal  business  hours  if  payment  is 
made  at  an  .APHIS  office  '  or  an  Animal 
Import  Center; 

(2)  All  types  of  checks,  including 
traveler's  checks,  drawn  on  a  U.S.  bank 
in  U.S.  dollars  and  made  payable  to  the 
U.S.  Department  of  Agriculture  or 
USDA; 

(3)  Money  orders,  drawn  on  a  U.S. 
bank  in  U.S.  dollars  and  made  payable 
to  the  U.S.  Department  of  Agriculture  or 
USDA;  or 

(4)  Credit  cards  (VISA™  and 
MasterCard''"'^)  if  payment  is  made  at  an 
Animal  Import  Center  or  an  APHIS 
office  that  is  equipped  to  process  credit 
cards.' 

§  130.51     Penalties  for  nonpayment  or  late 
payment 

(a)  Unpaid  debt.  If  any  person  for 
whom  the  service  is  provided  fails  to 
pay  when  due  any  debt  to  APHIS, 
including  any  user  fee  due  under  title  7 
or  title  9.  Code  of  Federal  Regulations, 
then: 

(1)  Subsequent  user  fee  payments. 
Payment  must  be  made  for  subsequent 


'  A  list  of  APHIS  ofBces  and  Animal  Import 
Centers  that  accept  cash  or  credit  cards  may  be 
obtained  from  the  Animal  and  Plant  Health 
Inspection  Service.  Veterinary  Services,  National 
Center  for  Import  and  Export,  4700  River  Road  Unit 
38.  Riverdale,  MD  20738-1231. 


user  fees  before  the  service  is  provided 
if: 

(i)  For  unbilled  fees,  the  user  fee  is 
unf)aid  60  days  after  the  date  the 
pertinent  regulatory  provision  indicates 
payment  is  due; 

fii)  For  billed  fees,  the  user  fee  is 
unjpaid  60  days  after  date  of  bill; 

(lii)  The  person  for  whom  the  ser\'^ice 
is  provided  or  the  person  requesting  the 
service  has  not  paid  the  late  payment 
penalty  or  interest  on  any  delinquent 
APHIS  user  fee;  or 

(iv)  Payment  has  been  dishonored. 

(2)  Resolution  of  difference  between 
estimate  and  actual.  APHIS  will 
estimate  the  user  fee  to  be  paid;  any 
difference  between  the  estimate  and  the 
actual  amount  owed  to  APHIS  will  be 
resolved  as  soon  as  reasonably  possible 
following  the  delivery  of  the  service, 
with  APHIS  returning  any  excess  to  the 
payor  or  billing  the  payor  for  the 
additional  amount  due. 

(3)  Prepayment  form.  The  prepayment 
must  be  in  guaranteed  form,  such  as 
money  order,  certified  check,  or  cash. 
Prepayment  in  guaranteed  form  will 
continue  until  the  debtor  pays  the 
delinquent  debt. 

(4)  Denied  service.  Service  will  be 
denied  until  the  debt  is  paid  if: 

(i)  For  unbilled  fees,  tne  user  fee  is 
unpaid  90  days  after  date  the  pertinent 
regulatory  provision  indicates  payment 
is  due; 

(ii)  For  billed  fees,  the  user  fee  is 
unpaid  90  days  after  date  of  bill; 

(lii)  The  person  for  whom  the  service 
is  provided  or  the  person  requesting  the 
service  has  not  paid  the  late  payment 
penalty  or  interest  on  any  delinquent 
APHIS  user  fee;  or 

(iv)  Payment  has  been  dishonored. 

(b)  Unpaid  debt  during  service.  If 
APHIS  is  in  the  process  of  providing  a 
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servu-e  lor  whiLh  an  Ai'iili)  ii-' 
due.  and  the  user  has  not  paid  i 
within  the  time  required,  or  if  the 
payment  offered  by  the  user  is 
inadequate  or  unacceptable,  then  APHIS 
will  take  the  following  action: 

( 1 )  Animals  or  birds  in  quarantine.  If 
an  APHIS  user  fee  specified  in  §  130.2 
or  §  130  3  is  due  for  animals  or  birds  in 
quarantine  at  an  Animal  Import  Center 
or  at  a  privately  operated  import 
quarantine  facility.  APHIS  will  not 
release  them; 

(2)  Export  health  certificate  If  an 
APHIS  user  fee  specified  in  §  130.20  is 
due  for  an  export  health  certificate. 
APHIS  will  not  release  the  certificate; 

and 

(3)  Veterinary  diagnostics.  If  an 
.APHIS  user  fee  spec.ified  in  §§  130.14 
through  130. 19  is  due  for  a  veterinary 
diagnostic  test  or  service.  APHIS  will 
not  release  the  test  result,  any  endorsed 
certificate,  or  any  other  veterinary 
diagnostic  service. 

(c)  Late  payment  penalty.  If  for 
unbilled  user  fees,  the  user  fees  are 
unpaid  30  days  after  the  date  the 
pertinent  regulatory  provisions 
indicates  payment  is  due.  or  if  billed, 
are  unpaid  30  days  after  the  date  of  the 
bill.  APHIS  will  impose  a  late  payment 
penalty  and  interest  charges  in 
accordance  with  31  U.S.C.  3717. 

(d)  Dishonored  payment  penalties. 
User  fees  paid  with  dishonored  forms  of 
payment,  such  as  a  che<:k  returned  for 
insufficient  funds,  will  be  subject  to 
interest  and  penalty  charges  in 

ac(  ordance  with  30  U.S.C.  3717. 
Administrative  charges  will  be  assessed 
at  $20.00  per  dishonored  payment  to  be 
paid  in  addition  to  the  cffiginal  amount 
owed.  Payment  must  be  in  guaranteed 
form,  such  as  cash,  money  order,  or 
certified  check. 

(e)  Debt  collection  management.  In 
accordance  with  the  Debt  Collection 
Improvement  Act  of  1996,  the  following 
provisions  apply: 

(1)  Taxpayer  identification  number. 
APHIS  will  collect  a  taxpayer 
identification  number  from  all  persons, 
other  than  federal  agencies,  who  are 
liable  for  a  user  fee; 

(2)  Administrative  offset.  APHIS  will 
notify  the  Department  of  Treasury  of 
debts  that  are  over  180  days  delinquent 
for  the  purposes  of  administrative  offset. 
Under  administrative  offset,  the 
Department  of  Treasury  will  withhold 
funds  payable  by  the  United  States  to  a 
person  (i.e..  Federal  income  tax  refunds) 
to  satisfy  the  debt  to  APHIS. 

(3)  Cross-servicing.  APHIS  will 
transfer  debts  that  are  over  180  days 
delinquent  to  the  Department  of 
Treasury  for  cross-servicing.  Under 
cross-servicing,  the  Department  of 


lruj.~.ury  will  collect  aeots  on  iwtialf  of 
APHIS.  Exceptions  will  be  made  for 
debts  that  meet  certain  requirements,  for 
example,  debts  that  are  already  at  a 
collection  agency  or  in  payment  plan; 

and 

(4)  Report  delinquent  debt.  APHIS 
will  report  all  unpaid  debts  to  credit 
reporting  bureaus. 

In  Animals  or  birds  abandoned  after 
quarantine  at  an  Animal  Import  Center. 
Animals  or  birds  left  in  quarantine  at  an 
Animal  Import  Center  for  more  than  30 
days  after  the  end  of  the  required 
quarantine  period  will  be  deemed  to  be 
abandoned. 

(1)  After  APHIS  releases  the 
abandoned  animals  or  birds  from 
quarantine.  APHIS  may  seize  them  and 
sell  or  otherwise  dispose  of  them,  as 
determined  by  the  Administrator, 
provided  that  their  sale  is  not  contrary 
to  any  Federal  law  or  regulation,  and 
may  recover  all  expenses  of  handling 
the  animals  or  birds  from  the  proceeds 
of  their  sale  or  disposition. 

(2)  If  animals  or  birds  abandoned  in 
quarantine  at  an  Animal  Import  Center 
cannot  be  released  from  quarantine. 
APHIS  may  seize  and  dispose  of  them, 
as  determined  by  the  Administrator,  and 
may  recover  all  expenses  of  handling 
the  animals  or  birds  from  the  proceeds 
of  their  disposition  and  from  persons 
liable  for  user  fees  under  §  130.50(a). 

Done  in  Washington.  DC.  this  28th  day  of 
April  1998 

Charlos  P.  Schwdbe, 
Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senrice 
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Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  Ho.  08-ANM-O71 

Proposo-;  M  Jitication  of  Class  D 
Airspace;  CoioracJo  Springs  uSAF 
Academy  Airstrip,  CO 

agency:  Federal  Aviation 

Administration  (FAA).  EXDT. 

action:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  This  proposal  would  amend 
the  Class  D  airspace  area  at  Colorado 
Sprirf^s  United  States  Air  Force  (USAF) 
Academy  Airstrip,  CO.  The  intended 
effect  of  this  action  is  to  provide 
additional  airspace  in  the  Visual  Flight 
Rules  (VFR)  traffic  pattern  by  increasing 
the  ceiling  of  the  Class  D  airspace  from 
8600MSL  to  8800'MSL. 


DATES:  Comments  must  be  received  on 
or  before  lune  18,  1998. 
ADDRESSES:  Send  comments  on  the 
,,..,^w ...1.  .;i  triplicate  to:  Manager, 
Airspace  Branch.  ANM-520,  Federal 
Aviation  Administration.  Docket  No. 
98-ANM-07.  1601  Lind  Avenue  SW, 
Ronton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  P'J«"HEn    NFQRMATION  CONTACT: 
Dennis  Ripiey,  ANM-aiO.b.  Federal 
Aviation  Administration.  Docket  No. 
98-ANM-07.  1601  Lind  Avenue  SW, 
Kenton.  Washington  98055-4056; 
telephone  number:  (425)  227-2527. 

SUPPlEMENTAPV  'NPORMATiON: 

Comjnents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit, 
with  those  comments,  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ANM-07."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contain  in 
this  notice  may  be  changed  in  the  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above, 
both  before  and  after  the  closing  date, 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM  s 

Any  person  may  ooiain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520,  1601  Lind 
Avenue  SW,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

Thf  Pr()[)osal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  71)  to 
modify  Class  D  airspace  at  Colorado 
Springs  USAF  Academy  Airstrip,  CO. 
The  USAF  Academy  has  seen 
substantial  development  adjacent  to  the 
airfield  in  recent  years  causing  the  VFR 
traffic  pattern  altitude  to  be  increased  to 
7800'MSL  (lOOO'AGL).  In  the  interest  of 
safety  at  thisJiigh  intensity  student 
training  area,  it  is  considered  reasonable 
and  necessary  to  have  a  1000"  Class  D 
airspace  area  above  the  standard  VFR 
traffic  pattern.  The  1000'  of  Class  D  area 
allows  a  student  pilot  a  safety  area  of 
500'  above  the  standard  VFR  traffic 
pattern  and  still  have  500'  from 
overflights  of  the  USAF  Class  D 
airspace.  This  proposal  would  satisfy 
the  requirement  of  a  1000'  safety  area  by 
increasing  the  Class  D  airspace  area 
from  8600'MSL  to  8800  MSL. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  D  airspace  areas  designated  as 
surface  areas  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9E  dated 
September  10,  1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,,  will  not  have  a 
signficiant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|e(  t.s  in  14  (  FR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  .Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A 
CLASS  B,  CLASS  C.  CLASS  D   AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS;  ROUTES:  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 

^QF,1  Comn     p   .189. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  5000    General. 


AW!  (  o  D  Colorado  Springs  USAF 
A(.ademy  Airstrip,  CO  (Revised] 

Colorado  Springs  USAF  Academy  Airstrip, 
CO 
(Lat.  38'>58'11"  N,  long.  104''48'47"  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  8,800  feet  MSL 
within  a  3-mile  radius  of  the  USAF  Academy 
Airstrip,  excluding  that  airspace  within  the 
Colorado  Springs.  CO.  Class  C  airspace  area. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Seattle,  Washington,  on  April  6, 
1998 

Joe  E.  Gmgles, 

Acting  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 
[FR  Doc.  98-1 1 767  Filed  5-1-98;  8:45  am) 
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•ce  r*  Motion 

'op<:-:5ec  ^.,ie 


ages:*:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Notice  of  motion  for 
reconsideration;  proposed  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  has 
received  a  motion  for  reconsideration  of 
certain  provisions  of  its  standard 
regulating  occupational  exposure  to 
methylene  chloride  (MC),  62  FR  1494 
(Jan.  10,  1997).  The  motion,  filed  jointly 
by  the  International  Union,  United 
Automobile,  Aerospace  and  Agricultural 
Implement  Workers  of  America,  UAW, 
the  Halogenated  Solvents  Industry 
Alliance,  Inc.,  and  others  asks  OSHA  to 
amend  the  methylene  chloride  standard 
by  adding  to  the  medical  surveillance 
provisions  of  the  standard  a  provision 
for  temporary  medical  removal 
protection  benefits  for  employees  who 
are  temporarily  removed  or  transferred 
to  another  job  because  of  a  medical 
determination  that  exposure  to 
methylene  chloride  may  aggravate  or 
contribute  to  the  employee's  existing 
skin,  heart,  liver,  or  neurological 
disease;  and  modifying  certain  startup 
dates  for  employers  in  certain  identified 
appHcation  groups,  i.e.,  who  use  MC  in 
certain  work  operations.  The  standard 
currently  requires  employers  with  fewer 
than  20  employees  to  complete 
installation  of  engineering  controls  by 
April  10,  2000  and  larger  employers  to 
do  so  by  earlier  dates.  The  motion  asks 
that  the  April  10,  2000  startup  date  for 
engineering  controls  be  applied  to  some 
additional  small-  and  medium-sized 
employers  in  the  identified  application 
groups.  Shorter  startup  date  extensions 
are  requested  for  the  larger  employers  in 
those  same  application  groups.  The 
parties  to  the  motion  further  request  that 
respirator  use  to  achieve  the  8-hour 
time-weighted -average  permissible 
exposure  limit  not  be  required  before 
the  engineering  control  startup  dates  for 
the  employers  covered  by  the  motion. 

OSHA  tentatively  concludes  that  the 
amendments  are  appropriate  and  are 
supported  by  the  rulemaking  record. 
Accordingly,  OSHA  is  hereby  proposing 
to  amend  the  MC  standard  with  the 
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modincations  the  parties  have 
recommended.  OSHA  is  reopening  the 
rulemaking  record  for  the  methylene 
chloride  standard  for  30  days  for  the 
limited  purpose  of  receiving  public 
comment  on  the  proposed  amendments. 

OATE»;  Comments  concerning  the 
proposed  rule  must  be  postmarked  or 
transmitted  by  fax  on  or  before  June  3. 
1998.  Comments  concerning  the 
collection  of  information  requirements 
must  be  postmarked  or  transmitted  by 
fax  on  or  before  July  6,  1998. 

ADDRESSES:  Comments  are  to  be 
submitted  m  quadruplicate  to:  The 
Docket  Office.  Docket  No.  H-71.  Room 
N-2B25,  United  States  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  telephone  (202) 
219-7894.  Comments  of  10  pages  or 
fewer  may  be  transmitted  by  fax  to  (202) 
219-5046.  provided  the  original  and 
three  copies  are  sent  to  the  Docket 
Office  thereafter.  The  hours  of  operation 
of  the  Docket  Office  are  10:00  a.m.  to 
4:00  p.m 

F0«  FURTHER  INFORMATION  COffTACT: 
Bonnie  Friedman.  Director.  OSHA 
Office  of  Public  Affairs.  U.S. 
Department  of  Labor.  Room  N3647.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210.  telephone  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION: 

INFORMATION  COLLECTION  REQUIREMENTS: 
This  proposed  rule  contains  collection 
of  information  requirements  in  29  CFR 
1910.1052,  "Methylene  Chloride."  in 
paragraphs  (j)(l  1)(B)  and  (j)(14)(i).(ii). 
and  (iv)  Under  these  requirements 
employers  must  provide  certain 
employees  with  additional  medical 
examinations  beyond  those  now 
required  under  the  standard.  The 
proposed  rule  would  not  change  the 
requirement  in  the  existing  standard 
that  employers  provide  the  employee 
with  a  copy  of  the  written  medical 
opinion  for  each  medical  examination 
required  by  the  standard.  Because  it 
requires  additional  medical 
examinations  than  does  the  current  rule 
and,  for  some  of  those  examinations,  the 
provision  of  more  infonnation  about  the 
results,  the  proposed  rule  imposes 
additional  collection  of  information 
requirements  on  employers  than  the 
current  standard.  The  Paperwork 
Reduction  Act  of  1995.  44  U.S.C. 
3507(d).  and  5  CFR  1320.11  require 
Fedtrrnl  agencies  to  submit  collections  of 
information  contained  in  proposed  rules 
to  (he  Office  of  Management  and  Budget 
(OMB)  for  review.  OSHA  has  submitted 
the  appropriate  rwjuest  to  OMB  for 
approval  OSHA  currently  has  approval 
for  the  collection  of  information 
requirements  in  the  existing  Methylene 


Chloride  standard  under  OMB  Control 
Number  1218-0179. 

OSHA  invites  comments  on  whether 
the  proposed  collection  of  information: 

1.  Ensures  that  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OSHA. 
including  whether  the  information  will 
have  practical  utility; 

2.  Estimates  the  projected  burden 
accurately,  including  whether  the 
methodology  and  assumptions  used  are 
valid: 

3.  Enhances  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

4.  Minimizes  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Title:  Methylene  Chloride  (MC)  (29 
CFR  1910.1052). 

Description:  The  purpose  of  this 
standard  and  its  information  collection 
requirements  is  to  protect  employees 
from  adverse  health  effects  associated 
with  occupational  exposure  to  MC.  The 
current  standard  requires  employers  to 
monitor  employee  exposure  to  MC. 
inform  employees  of  monitoring  results, 
and  notify  employees  of  corrective 
action  to  be  taken.  Employers  are  also 
required  to  provide  medical 
surveillance  to  employees  who  are 
exposed  to  MC  above  the  action  level. 
Employers  must  also  provide 
information  and  training  to  employees 
on  the  following;  health  effects  of  MC. 
specifics  regarding  use  of  MC  in  the 
workplace,  the  content  of  the  standard, 
and  means  the  employees  can  take  to 
protect  themselves  from  overexposure  to 
MC. 

In  response  to  a  motion  for 
reconsideration  by  the  United  Auto 
Workers  (UAW).  the  Halogenated 
Solvents  Industry  Alliance,  Inc..  and 
others,  the  Agency  is  proposing  to  add 
paragraphs  (j)(9)(i)  (A)  and  (B).  (i)(10). 
())(11).  (j)(12).  (i)(13).  and  ())(14).  deaUng 
with  medical  removal  protection, 
medical  removal  protection  benefits, 
voluntary  removal  or  restriction  of  an 
employee,  and  multiple  health  care 
professional  review  to  the  MC  standard. 

Respondents:  The  respondents  are 
employers  whose  employees  have 
occupational  exposure  to  MC.  Chemical 
Abstracts  Service  Registry  Number  75- 
09-2,  in  general  industry,  construction 
and  shipyard  employment, 
approximately  92.000  respondents. 

Estimate  of  Burden  Hours:  OSHA 
estimates  that  the  total  burden  for  the 


proposed  MC  collection  of  information 
provision  will  be  619  burden  hours. 

Estimate  of  Costs:  OSHA  estimates 
that  the  total  cost  for  the  first  year  will 
be  $60,515  for  the  collection  of 
information  provision. 

Interested  parties  are  requested  to 
send  comments  regarding  this 
information  collection  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn.  OSHA  Desk  officer.  OMB  New 
Executive  Office  Building.  725  17th 
Street.  NW.  Room  10235.  Washington. 
DC  20503.  Commenters  are  encouraged 
to  send  a  copy  of  their  comments  on  the 
collection  of  information  to  OSHA  along 
with  their  other  comments. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
final  information  collection  request: 
They  will  also  become  a  matter  of 
public  record.  Copies  of  the  referenced 
information  collection  request  are 
available  for  inspection  and  copying  in 
the  OSHA  Docket  office  and  will  be 
mailed  immediately  to  any  person  who 
requests  copies  by  telephoning  Adrian 
Corsey  at  (202)  219-7075  extension  105. 
For  electronic  copies  of  the  MC 
information  collection  request,  contact 
OSHA's  WebPage  on  the  Internet  at 
http://www  osha.gov/  and  click  on 
"Federal  Register  Notices".  Then  click 
on  "Type  of  Publication",  then 
"Notices ".  and  lastly  "1998 '.  Copies  of 
the  request  are  also  available  at  the 
OMB  docket  office. 

I.  Background 

On  January  10.  1997.  OSHA  issued  a 
standard  regulating  occupational 
exposure  to  methylene  chloride  (MC). 
62  FR  1494.  The  standard  was  designed 
to  reduce  both  the  risk  that  worker 
exposure  to  MC  will  cause  cancer  and 
the  risk  that  MC  will  cause  or  aggravate 
certain  other  adverse  health  effects.  The 
standard  reduced  the  prior  8-hour  time- 
weighted-average  permissible  exposure 
limit  (8-hour  TWA  PEL)  to  MC  from  500 
parts  per  million  (ppm)  to  25  ppm.  It 
also  set  a  short  term  exposure  limit 
(STEL)  of  125  ppm  averaged  over  a  15 
minute  period 

The  8-hour  TWA  PEL  was  set  at  25 
ppm  to  reduce,  to  the  extent  feasible, 
the  risk  that  workers  exposed  to  MC 
would  contract  cancer.  Data  showing 
that  MC  exposure  presents  a  risk  of 
cancer  included  animal  bioassay  data, 
studies  detailing  the  metabolism  of  MC 
to  carcinogenic  products  in  humans, 
and  epidemiological  studies  suggesting 
an  elevated  risk  of  biliary  cancer  and 
astrocytic  brain  cancer  in  MC-exposed 
workers.  The  agency  used  a 
physiologically-based  pharmacokinetic 
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(PBPK)  model  to  estimate  the  cancer 
risk.  OSHA's  final  risk  assessment 
estimated  that,  at  the  prior  8-hour  TWA 
PEL  of  500  ppm  (a  level  that  the  Agency 
found  was  considerably  higher  than  the 
level  at  which  most  affected  workers 
were  currently  exposed,  see  62  FR 
1565).  lifetime  occupational  exposure  to 
MC  could  result  in  approximately  125 
cancer  deaths  per  1000  exposed 
workers.  62  FR  1563,  Table  VII  At  the 
new  8-hour  TWA  PEL  of  25  ppm.  OSHA 
estimated  that  the  excess  cancer  risk 
would  be  reduced  to  approximatelv  3.6 
deaths  per  1000  workers.  Id.  OSHA 
concluded  that  a  significant  risk  to 
workers  remains  at  an  exposure  level  of 
25  ppm  but  set  the  8-hour  TWA  PEL  at 
that  level  because  it  was  the  lowest  level 
for  which  OSHA  could  document 
feasibility  across  all  the  affected 
appUcation  groups.  62  FR  1575. 

The  STEL  was  set  at  125  ppm  to 
minimize  the  adverse  health  effects 
caused  by  acute  exposure  to  MC,  Centra! 
nervous  system  (CNS)  depression  has 
been  observed  at  MC  concentrations  as 
low  as  175  ppm.  CNS  depression  is 
characterized  by  fatigue,  difficulty  in 
maintaining  concentration,  dizziness, 
and  headaches.  These  consequences  of 
MC  exposvire  constitute  material 
impairments  of  health  and,  by  reducing 
workers'  goordination  and 
concentration,  can  lead  to  workplace 
accidents.  Also,  MC  is  metabolized  to 
carbon  monoxide  (CO)  and  therefore 
causes  health  impairment  similar  lo  that 
caused  by  direct  exposure  to  CO.  Carbon 
monoxide  blocks  the  oxygen  binding 
site  on  hemoglobin,  producing 
carboxy hemoglobin,  or  COHb.  Elevated 
COHb  levels  reduce  the  supply  to 
oxygen  to  the  heart  and  can  aggravate 
pre-existing  heart  disease  and  lead  to 
heart  attacks.  Physical  exertion 
increases  the  concentration  of  COHb  in 
MC-exposed  workers  and  thus  increases 
the  risk  of  a  heart  attack,  particularly  to 
persons  with  silent  or  symptomatic 
cardiac  disease,  who  mav  be  susceptible 
to  very  small  increases  in  COHb  due  to 
an  already  impaired  blood  supply  to  the 
heart. 

The  liver  and  skin  are  also  susceptible 
to  acute  effects  from  MC  exposure. 
Chlorinated  hydrocarbons  as  a  class  (of 
which  MC  is  a  member)  are  generally 
toxic  to  the  liver.  However,  animal 
studies  indicate  that  MC  is  among  the 
least  hepatotoxic  of  this  class  of 
compounds.  The  limited  amount  of 
human  data  that  are  available  is 
inconclusive  but  supports  the 
hypothesis  that  MC  is  toxic  to  the  liver. 
62  FR  at  1515.  Prolonged  skin  contact 
with  MC  also  causes  irritation  and  skin 
bums.  62  FR  at  1609. 


Employers  must  achieve  the  8-hour 
TWA  PEL  and  the  STEL,  to  the  extend 
feasible,  by  engineering  and  work 
practice  controls.  If  such  controls  are 
unable  to  achieve  the  exposure  limits, 
and  during  the  time  they  are  being 
implemented,  employers  must  provide, 
at  no  cost  to  employees,  and  ensure  that 
employees  use.  appropriate  respirators. 
The  standard  does  not  permit  the  use  of 
air-purifying  respirators  to  protect 
against  MC  exposure  because  MC 
luickly  penetrates  all  currently 
available  organic  vapor  cartridges, 
rendering  air-purifying  respirators 
ineffective  after  a  relatively  brief  period 
of  time.  Therefore,  when  respiratory 
protection  is  required,  the  standard 
provides  that  atomsphere-supplying 
respirators  must  be  used. 

The  standard  requires  employers  to 
provide  medical  surveillance  to 
employees  who  are  exposed  to  MC 
either  (1)  at  or  above  the  action  level  on 
30  or  more  davs  per  vear  or  at  or  above 
the  8-hour  TWA  PEL  or  STEL  on  10  or 
more  days  per  year;  (2)  at  or  above  the 
8-hour  fWL  Pel  or  STEL  for  any  time 
period  where  an  employee  who  has 
been  identified  by  a  physicitm  or  other 
licensed  health  care  professional  as 
being  at  risk  from  cardiac  disease  or 
from  some  other  serious  MC-related 
health  condition  requests  inclusion  in 
the  medical  surveillance  program;  or  (3) 
during  an  emergency.  The  medical 
surveillance  must  include  a 
comprehensive  medical  and  work 
histor)  that  emphasizes  neurological 
symptoms,  skin  conditions,  history  of 
hematologic  or  liver  disease,  signs  or 
symptoms  suggestive  of  heart  disease 
(angina,  coronary  artery  disease),  risk 
factors  for  cardiac  disease.  MC 
exposures,  and  work  practices  and 
personal  protective  equipment  used 
during  such  exposures.  The  standard's 
m.edical  surveillance  procedures  focus 
on  MCs  noncarcinogenic  health  effects 
because  a  medical  sur\'eillance  program 
cannot  detect  cancer  at  a  preneoplastic 
state  fi2  FR  at  1.589.  However,  the 
standard  s  medical  surveillance 
provisions  can  lead  to  early  detection  of 
cancer  and  to  higher  survival  rates  from 
eariv  treatment 

OSHA  found  that  the  standard  was 
both  technologically  and  economically 
feasible  in  all  of  the  industrial 
applications  that  use  MC.  However,  the 
Agency  recognizes  that  larger  employers 
are  better  able  than  smaller  ones  to    , 
absorb  or  pass  through  the  costs 
associated  with  compliance  with  the 
standard.  To  avoid  placing  an  undue 
economic  burden  on  small  businesses, 
OSHA  provided  for  later  startup  dates 
for  small  employers.  Larger  employers 
w^re  given  until  April  10,  1998  (one 


year  after  the  standard's  effective  date) 
to  complete  installation  of  engineering 
controls  to  achieve  the  PEL  and  STEL, 
while  employers  with  fewer  than  20 
employees  were  given  a  total  of  three 
years,  or  until  April  10,  2000.  to  do  so. 
Employers  with  fewer  than  20 
employees  were  also  given  more  time 
than  larger  employers  to  comply  with 
the  other  provisions  of  the  standard.  In 
addition,  intermediate  startup  dates 
were  established  for  polyurethane  foam 
manufacturers  with  20-99  employees 
because  OSHA  anticipated  that  firms  in 
that  group  could  have  somewhat  higher 
capital  expenditures  to  meet  the 
requirement-;  nf  the  -Jtandard. 

n.  The  Motion  lor  Reconsideration 

The  motion  filed  by  the  parties  asks 
OSHA  to  reconsider  two  asp)ects  of  the 
standard:  (1)  The  agency's  decision  not 
to  include  medical  removal  protection 
benefits  in  the  medical  surveillance 
provisions  of  the  standard;  and  (2)  the 
start-up  dates  for  engineering  controls 
and  for  use  of  respirators  to  achieve  the 
8-hour  TWA  PEL  for  employers  using 
MC  in  certain  specific  applications. 

Those  applications  are: 

•  Polyurethane  foam  manufacturing: 

•  Foam  fabrication; 

•  Furniture  refinishing: 

•  General  aviation  aircraft  stripping; 

•  Formulation  of  products  containing 
methylene  chloride; 

•  Boat  building  and  re{>air; 

•  Recreational  vehicle  manufacture; 

•  Van  conversion; 

•  Upholstery;  and 

•  Use  of  methylene  chloride  in 
construction  work  for  restoration  and 
preservation  of  buildings,  painting  and 
paint  removal,  cabinet  making  and/or 
floor  refinishing  and  resurfacing. 

The  motion  requests  that  the 
standard's  current  final  engineering 
control  startup  date  of  April  10,  2000, 
which  now  applies  to  employers  with 
fewer  than  20  employees,  be  appUed 
also  to  employers  in  the  specified 
application  groups  with  20-49 
employees  and  to  foam  fabricators  with 
20-149  employees,  (In  referring  to  an 
employer's  number  of  employees,  the 
parties  to  the  motion  explain  that  they 
intend  for  the  number  of  employees  to 
refer  to  the  total  number  or  workers 
employed  by  the  particular  employer, 
not  the  number  who  work  at  a  particular 
faciUty  or  the  number  that  use 
methylene  chloride  in  their  work.)  The 
motion  requests  shorter  extensions  of 
the  engineering  control  dates  for  larger 
employers  in  these  application  groups. 
The  parties  further  request  that 
respirator  use  to  achieve  the  8-hour 
TWA  PEL  not  be  required  before  the 
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that  the  parties  are  not  seeking  to 
modify  the  fundamental  protections 


t'li^infrnii^  i_ij;iiriiL  smt'iiji  u.iii's  mi  int- 
ern ployers  t.overed  by  the  motion. 

In  evaluating  the  motion,  OSHA  notes 
3  parties 
the  func 
provided  to  workers  by  the  standard. 
They  are  not  challenging  the  8-hour 
TWA  PEL  or  the  STEL  or  the 
requirement  that  those  limits  be  met,  to 
the  extent  feasible,  through  engineering 
and  work  practice  controls.  Nor  are  the 
parties  seeking  modifications  of  the 
provisions  in  the  standard  for  regulated 
areas,  protective  work  clothing  and 
equipment,  hygiene  facilities,  nazard 
communication,  employee  information 
and  training,  and  recordkeeping. 
Moreover,  the  extensions  of  the  startup 
dates  that  they  seek  would  not  change 
the  standard's  current  final  compliance 
deadlme  of  April  10,  2000  but  would 
merely  give  additional  employers  the 
benefit  of  that  startup  date.  The  parties 
suggest  that  their  proposed  changes  to 
startup  dates  will  enhance  long-lenn 
worker  protection  by  enabling 
employers  to  use  their  resources 
effef:tively  and  efficiently  in  developing 
permanent  engineering  solutions  to 
reduce  MC  exposures  in  their 
workplaces.  The  parties'  proposed 
addition  to  the  medical  surveillance 
provisions  of  the  standard — a  provision 
for  medical  removal  protection 
benefits — is  also  designed  to  enhance 
worker  protection  by  encouraging 
worker  participation  in  medical 
surveillance.  Thus,  the  parties  believe 
that  the  amendments  they  seek  will 
promote  worker  protm;tion  while 
minimizing  employers'  compliance 
burdens 

III.  Medical  Removal  Protection 
Benefits 

OSHA  set  the  permissible  exposure 
limits  for  methylene  chloride  to 
eliminate  significant  risk,  to  the  extent 
feasible,  to  workers  exposed  to  MC. 
However,  individuals  vary  in  their 
response  to  chemical  exposures.  Some 
may  see  their  health  impaired,  or 
preexisting  medical  conditions 
aggravated,  at  an  exposure  level  that 
does  not  provoke  such  effects  in  most 
workers.  Medical  surveillance  can 
identify  those  workers  who  exhibit  signs 
or  symptoms  of  illnesses  that  could  be 
aggravated  by  exposure  to  a  toxic 
substance  and  lead  to  treatment  or 
reduction  in  exposure.  OSHA  has 
therefore  provided  for  medical 
surveillance  whenever  it  has  issued  a 
new  standard  for  a  single  toxic 
substance. 

Medical  surveillance  can  result  in  a 
medical  opinion  that  particular  workers 
should  be  removed  from  their  present 
jobs  have  their  work  activities  otherwise 


a">iricted.  This  can  lead  to  concern 
among  workers  that  participation  in 
medical  surveillance  could  cost  them 
their  jobs.  A  worker  who  fear  that 
medical  surveillance  may  endanger  his 
or  her  livelihood  may  be  reluctant  to 
consent  to  medical  tests  or  to  provide 
complete  and  accurate  information 
during  a  medical  examination.  If 
employees  whose  health  could  be 
significantly  impaired  by  continued  MC 
exposure  withhold  their  full 
cooperation,  they  might  continue  to  be 
exposed  to  MC  without  being  aware  that 
such  exposure  poses  a  risk  to  their 
health.  'To  avoid  having  the  potential 
loss  of  a  job  act  as  a  disincentive  to 
workers  participating  in  the  standard's 
medical  surveillance  program.  OSHA 
has,  in  certain  of  its  toxic  chemical 
standards,  provided  for  medical  removal 
protection  benefits  (MRPB).  MRPB 
provisions  require  that  an  employer 
who  must  remove  an  employee  from 
continued  exposure  to  a  chemical  or 
otherwise  restrict  an  employee's 
exposure  to  that  chemical  must 
maintain  the  employee's  earnings  and 
other  employment  rights  and  benefits 
for  a  specified  time. 

When  it  has  included  MRPB 
provisions  in  earlier  standards,  OSHA 
has  delineated  as  specifically  as 
possible  the  medical  conditions  that 
trigger  removal.  Where  possible,  the 
Agency  has  specified  objective  removal 
criteria.  For  example,  the  lead  standard 
(29  CFR  1910.1025)  requires  that  an 
employee  be  removed  from  exposure 
above  the  action  level  when  an 
employee's  blood  lead  concentration 
exceeds  a  certain  value.  Similarly,  the 
cadmium  standard  (29  CFR  1910.1047) 
lists  objective  biological  monitoring 
criteria  that  trigger  medical  removal. 

OSHA  has  also,  however,  recognized 
that  medical  removal  is  sometimes 
appropriate  without  regard  to  specific 
biological  markers  when,  in  the 
judgment  of  a  physician  or  other 
licenses  health  care  professional, 
removal  is  necessary  to  protect  the 
health  of  the  employee.  Thus,  in 
addition  to  objective  removal  criteria, 
the  lead  and  cadmium  standards 
provide  for  medical  removal  based  on 
the  discretion  of  a  health  care 
professional.  The  lead  standard  requires 
medical  removal  "on  each  occasion  that 
a  final  medical  determination  results  in 
a  medical  finding,  determination,  or 
opinion  that  the  employee  has  a 
detected  medical  condition  which 
places  the  employee  at  increased  risk  of 
material  impairment  to  health  from 
exposure  to  lead."  Under  the  cadmium 
standard,  an  employee  must  be  removed 
if  a  written  medical  opinion  determines 
that  removal  is  justified  by  "biological 


monitoring  results,  inability  to  wear  a 
respirator,  evidence  of  illness,  other 
signs  or  symptoms  of  cadmium-related 
dysfunction  or  disease,  or  any  other 
reason  deemed  medically  sufficient 
*   *   *."  The  formaldehyde  standard  (29 
CFR  1910.1048)  contains  no  objective 
criteria  for  medical  removal  but 
provides  for  removal  "if  the  physician 
finds  that  significant  irritation  of  the 
mucosa  of  the  eyes  or  of  the  upper 
airways,  respiratory  sensitization, 
dermal  irritation,  or  dermal 
sensitization  result  from  workplace 
formaldehyde  exposure  and 
recommends  restrictions  or  removal." 

In  the  proposed  MC  rule,  OSHA 
solicited  comment  on  whether  it  should 
provide  for  medical  removal  protection 
benefits  in  the  final  rule.  56  FR  at  57043 
(Nov.  7.  1991).  A  number  of  commenters 
urged  the  Agency  to  do  so  on  the  basis 
that  MRPB  would  encourage  employee 
participation  in  medical  surveillance.  In 
the  final  rule,  OSHA  found,  as  it  had  in 
the  earlier  standards  discussed  above, 
that  MRPB  would  increase  employee 
participation  in  medical  surveillance. 
However,  the  Agency  declined  to 
include  such  a  provision  in  the  standard 
because  it  did  not  believe  it  could  offer 
substantive  guidance  to  medical 
professionals  as  to  when  it  would  be 
appropriate  to  remove  an  employee 
from  further  MC  exposure  or  to  return 
a  removed  employee  to  the  workplace. 
62FRat  1595. 

The  parties  to  the  motion  for 
reconsideration  believe  they  have 
drafted  a  provision  that  is  narrowly 
tailored  to  diseases  that  MC  exposure 
may  aggravate  and  that  limits  the  scope 
of  the  provision  in  a  way  that  avoids 
any  undue  economic  burden  on  small 
employers.  Under  their  proposal,  MRPB 
would  be  required  only  when  a 
physician  or  other  licensed  health  care 
professional  (PLHCP)  determines  that 
the  employee's  exposure  to  MC  would 
contribute  to  or  aggravate  the 
employee's  existing  cardiac,  hepatic, 
neurological  (including  stroke),  or  skin 
disease.  The  parties  note  that  the  heart. 
liver,  central  nervous  system,  and  skin 
are  the  organs  and  systems  that  OSHA 
identified  in  the  standard  as  being 
particularly  susceptible  to  MC-induced 
noncarcinogenic  health  effects.  They 
believe  that  physicians  and  other 
licensed  health  care  professionals  will 
be  able  to  render  an  informed  judgment 
as  to  whether  MC  exposure  will 
contribute  to  or  aggravate  an  existing 
disease  affecting  these  systems  or 
organs. 

The  parties  further  propose,  in 
paragraph  (j)(10).  that  the  standard 
require  the  PLHCP  to  presume  that  MC 
exposure  below  the  8-hour  TWA  PEL 
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will  not  aggravate  an  existing  disease  of 
the  heart,  liver,  central  nervous  system, 
or  skin.  Under  the  proposal,  a  PLHCP 
who  recommends  removal  of  an 
employee  who  is  exposed  below  the  8- 
hour  "TWA  PEL  must  cite  specific 
medical  evidence  to  support  the 
recommendation.  Absent  such  evidence, 
the  employer  need  not  remove  the 
employee. 

when  a  medical  determination 
indicates  removal,  the  parties'  proposal 
requires  the  employer  to  either  transfer 
the  employee  to  comparable  work  where 
MC  exposures  are  below  the  action  level 
or  remove  the  employee  from  MC 
exposure.  For  each  employee  thus 
removed  or  transferred,  the  employer 
must  maintain  the  emplovee's  earnings, 
seniority,  and  other  employment  rights 
and  benefits  for  up  to  six  months.  The 
employer  may  cease  paying  MRP 
benefits  before  the  end  of  the  six-month 
period  upon  receipt  of  a  medical 
determination  that  the  employee's 
exposure  to  MC  will  no  longer  aggravate 
any  existing  cardiac,  hepatic, 
neurological,  or  dermal  disease,  or  upon 
receipt  of  a  medical  determination 
concluding  that  the  employee  can  never 
return  to  MC  exposure  above  the  action 
level. 

The  parties  also  propose  inclusion  of 
provisions  that  OSHA  has  routinely 
included  in  previous  standards  that 
provided  for  MRPB.  These  provisions 
(1)  allow  an  employer  to  condition  an 
employee's  receipt  of  MRPB  on 
participation  in  follow-up  medical 
surveillance;  (2)  provide  for  a 
diminution  of  MRP  benefits  to  offset  any 
workers'  compensation  indemnity 
payments  the  employee  receives  for  the 
same  period  of  time;  (3)  provide  an 
offset  of  such  benefits  against 
compensation  from  a  publicly  or 
employer-funded  compensation 
program  or  income  the  employee 
receives  from  other  employment  that  is 
made  possible  by  virtue  of  the 
employee's  removal,  and  (4)  require  the 
employer  to  pay  MRP  benefits  if  it 
voluntarily  removes  or  restricts  an 
employee  due  to  the  effects  of  MC 
exposure  on  the  employee's  medical 
condition. 

The  current  standard  provides  for  the 
employer  to  select  the  PLHCP  who 
conducts  medical  surveillance.  Under 
the  parties'  proposal,  the  health  care 
professional  selected  by  the  employer 
would  make  the  medical  determination 
whether  to  recommend  that  an 
employee  be  removed.  The  parties  also, 
propose  to  include  a  provision  that 
allows  employees  the  option  to  have  the 
recommendation  of  the  employer- 
selected  health  care  professional 
reviewed  by  a  health  care  professional 


or  the  employee's  choice.  If  the  two 
health  care  professionals  disagree,  they 
jointly  designate  a  third,  who  must  be 
a  specialist  in  the  field  at  issue  and 
whose  written  opinion  is  the  definitive 
medical  determination  under  the 
standard.  The  parties  note  that,  in 
previous  standards  that  have  provided 
for  MRPB,  OSHA  has  included  similar 
provisions  for  multi-step  re\'iew  to 
strengthen  the  basis  for  medical  removal 
determinations  and  to  increase 
employee  confidence  in  those 
determinations. 

The  parties  have  also  recommended  a 
provision  designed  to  avoid  an  undue 
burden  that  could  result  if  a  small 
business  would  need  to  provide  medical 
removal  protection  benefits  to  more 
than  one  employee  at  the  same  time. 
Paragraph  (j)(ll)(i)(B)  of  their  proposal 
states  that  if  the  employer  receives  a 
recommendation  for  medical  removal  of 
an  additional  employee  and  comparable 
work  that  does  not  involve  exposure  to 
MC  at  or  above  the  action  level  is  not 
available,  the  employer  need  not  remove 
the  additional  employee  if  the  employer 
can  demonstrate  that  removal  and  the 
costs  of  MRP  benefits  to  that  employee, 
considering  feasibility  in  relation  to  the 
size  of  the  employer's  business  and  the 
other  requirements  of  this  standard, 
make  further  reliance  on  MRP  an 
inappropriate  remedy.  In  such  a  case, 
the  employer  may  retain  the  additional 
employee  in  the  existence  job  until 
transfer  or  removal  becomes 
appropriate,  provided;  (i)  The  employer 
or  the  PLHCP  informs  the  additional 
employee  of  the  risk  to  the  employee's 
health  from  continued  MC  exposure; 
and  (ii)  the  employer  ensures  that  the 
employee  receives  medical  surveillance, 
including  a  physical  examination,  at 
least  every  60  days. 

OSHA  nas  carefully  considered  the 
parties  proposal  in  light  of  its  earlier 
concern  that  a  MRPB  provision  must 
provide  sufficient  guidance  to  licensed 
health  care  professionals  as  to  when 
medical  removal  is  indicated.  OSHA 
concludes  that  the  MRPB  provision 
recommended  by  the  parties  delineates 
with  sufficient  specificity  the 
circumstances  that  can  trigger  medical 
removal  protection  benefits.  First,  the 
provision  requires  MRPB  only  if  the 
PLHCP  finds  that  the  employee  has  an 
identifiable  disease  of  one  or  more 
specific  organs  that  are  known  to  be 
susceptible  to  MC  exposure.  Second,  by 
providing  for  a  rebuttable  presumption 
that  such  a  disease  will  not  be 
aggravated  by  exposure  to  MC  below  the 
8-hour  TWA  PEL,  the  parties'  proposal 
ensures  that  the  physician  or  other 
health  care  professional  will  take  into 
account  the  level  of  methylene  chloride 


to  which  the  worker  is  exposed.  OSHA 
believes  that,  with  these  constraints,  the 
parties'  proposal  will  improve  employee 
confidence  and  participation  in  medical 
surveillance  while  providing  adequate 
guidance  to  the  physicians  and  other 
licensed  health  care  professionals  who 
will  be  conducting  medical  surveillance 
and  making  recommendations  for 
medical  removal  under  the  standard. 

OSHA  also  believes  that  the  ancillary 
provisions  of  the  MRPB  program 
recommended  by  the  parties  are 
appropriate.  The  parties  have  patterned 
their  recommendation  on  the  existing 
OSHA  standards  that  provide  for  MRPB. 
OSHA  agrees  that  provisions  it  has 
routinely  included  as  part  of  a  MRPB 
program,  including  those  providing  for 
a  multi-step  review  process,  should  be 
included  in  the  methylene  chloride 
standard.  OSHA  continues  to  believe 
that  multi-step  review  is  vital  to 
ensuring  employee  confidence  in 
medical  removal  determinations  and  is 
a  necessary  part  of  any  standard  that 
provides  for  medical  removal  protection 
benefits. 

The  one  provision  in  the  parties' 
proposal  with  no  direct  counterpart  in 
earlier  standards  that  provide  for  MRPB 
is  the  provision  in  proposed  paragraph 
(j)(ll)(i)(B)  that  would  allow  an 
employer  who  has  already  removed  one 
or  more  employees  under  paragraph 
(j)(ll)  to  retain  an  additional  employee 
in  the  existing  job  despite  a  removal 
recommendation  if  removal  would 
result  in  undue  economic  burden.  In 
such  a  situation,  the  parties  propose  that 
the  employer  must  provide  enhanced 
medical  surveillance  to  the  employee 
and  must  ensure  that  the  employee  who 
is  not  removed  is  fully  informed  of  the 
health  risk  presented  by  continued  MC 
exposure. 

OSHA  agrees  with  the  parties  that,  in 
the  limited  circumstances  specified  in 
this  provision,  it  is  appropriate  to  allow 
an  employer  to  retain  an  employee  in 
his  or  her  present  job.  even  when  the 
PLHCP  has  recommended  removal, 
provided  the  employer  ensures  that  the 
employee  receives  the  more  frequent 
medical  surveillance  specified  in  the 
proposed  provision  and  is  fully  aware  of 
the  health  risk.  Frequent  medical 
surveillance  and  full  information  will 
enable  the  employer  and  employee  to 
take  steps  to  minimize  the  risk  under 
exiting  workplace  conditions,  by.  for 
example,  implementing  those  controls 
that  are  in  place  and  strictly  following 
work  practices  that  are  designed  to 
minimize  the  employee's  MC  exposure. 
Thus,  the  parties'  proposal  provides 
additional  protection  to  those  workers 
who  would  be  retained  in  their  current 
jobs  under  paragraph  (j)(ll)(i)(B). 
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IV.  ExtensioiM  of  Startup  Dates 

The  motion  for  reconsideration 
requests  that  the  standard's  current  final 
engineering  control  startup  date  of  April 
10.  2000.  which  is  limited  in  the  final 
standard  to  employers  with  fewer  than 
20  employees,  also  apply  to  employers 
in  the  specified  application  groups  who 
have  2Q-49  employees  and  to  foam 
fabricators  who  have  20-149  employees. 
According  to  the  parties  employers  in 
these  application  groups  and  size 
categories,  like  those  with  fewer  than  20 
employees,  have  limited  resources  with 
which  to  develop  and  implement 
engineering  controls  and  will  be  able  to 
use  those  resources  more  efficiently  if 


given  additional  time  to  develop  and 
install  effective  controls  and  to  take 
advantage  of  the  compliance  assistance 
that  OSHA  plans  to  offer  The  motion 
requests  shorter  extensions  of  the 
engineering  control  dates  for  larger 
einployers  in  these  application  groups. 

The  parties  further  request  that 
respirator  use  to  achieve  the  8-hour 
TWA  PEL  (currently  required  by  Aug. 
31.  1998  under  a  partial  stay  issued  by 
OSHA  on  Dec.  18.  1997.  62  PR  66275) 
not  be  required  before  the  engineering 
control  startup  dates  for  those 
employers  covered  by  the  motion.  They 
contend  that  workers  would  be  better 
protected  if  these  employers  can 
concentrate  their  limited  resources  on 

Proposed  Startup  Dates 


implementing  effective  engineering 
controls  rather  than  diverting  part  of 
those  resources  to  interim  and 
expensive  respiratory  protection  that 
would  no  longer  be  needed  a  short  time 
later,  once  full  compliance  with  the  8- 
hour  TWA  PEL  and  STEL  is  achieved  by 
engineering  controls. 

The  following  chart  shows  the  startup 
dates  requested  by  the  motion  for 
reconsideration.  Where  the  startup  date 
for  a  provision  has  already  passed,  the 
chart  lists  that  provision  as  being  "in 
effect.  "  For  the  reasons  discussed 
below,  OSHA  is  now  proposing  to  adopt 
the  startup  dates  requested  by  the 
parties  to  the  motion. 


Engineenng  contro)s  to 

achieve  8-hour  TWA 

PEL  and  STEL 
Rasptrators  to  achieve 

8  hour  TWA  PEL. 
Respirators  to  achieve 

STEL. 
All  other  provisions 


Employers  wtth  fewer 
tt^an  20  emptoyees 


Apnl  10,  2000  (un- 
changed from  cur- 
rent standard) 

Apnl  10,  2000'  


In  effect 


In  effect 


Pdyurefhane  loam 

mfrs  with  20  or  more 

emptoyees 


October  10.  1999* 


October  10.  2000* 


In  effect 


In  effect 


Selected  applica- 
tions '  wrth  1-49  anv 

p>toyees  and  loam 

fatxicators  with  1-149 

emptoyees 


April  10.  20002 


Apnl  10,  20002 


In  effect 


In  effect 


Seiectad  applica- 
tions' with  50  or 
mora  ampioyees  arxl 
foam  fabricators  with 

150  or  more  emptoy- 
ees 


April  10,  19992 


April  10.  19992 


In  effect 


In  effect 


A.II  other  emptoyers 
wrth  ?0  Of  rrto€e  em- 

rikoyees 


In  effect. 


In  effect 


In  effect. 


In  effect 


'  As  descnbed  earlier,  the  selected  applications  are  furniture  refinishing;  general  aviation  aircraft  stopping;  product  formulation,  use  of  MC- 
based  adhesive  lor  ooat  building  and  repair,  recreatiooal  vehtde  manufacture,  van  conversion,  or  upholstery,  and  use  of  MC  m  construction  worv 
for  restoration  and  preservation  of  Duildings.  paintmg  and  paint  removal,  cabinet  making,  or  floor  refinishing  and  resurfaang 

*  Under  a  partial  stay  issued  on  December  18.  1997  (62  FR  66275)  these  dates  are  now  December  10,  1998  tor  engineenng  controls  and  Au- 
gust 31,  1998  lor  respirators  to  achieve  the  8-hoor  TWA  PEL. 


OSHA  generally  agrees  that  worker 
protection  against  MC  exposure  will 
best  be  achieved  if  employers  develop 
and  install  effective  engineering 
controls  as  soon  as  practicable.  OSHA 
has  long  recognized  that  engineering 
controls  are  superior  to  respiratory 
protection  as  a  means  of  protecting 
workers  against  inhalation  of  toxic 
chemicals.  Engineering  controls  protect 
workers  by  reducing  the  airborne 
concentrations  of  methylene  chloride  to 
or  below  permitted  limits.  Their 
effectiveness  does  not.  unlike  respirator 
use,  depend  on  the  respiratory 
protection  functioning  as  designed  or  on 
employers  effectively  supervising 
employees  to  ensure  that  they  use  and 
maintain  respiratory  equipment 
consistently  and  properly.  Respirators 
also  may  present  safety  hazards  by 
limiting  workers'  mobility,  vision,  and 
ability  to  communicate. 

The  agency  also  recognizes  that 
employers  require  a  reasonable  amount 
of  time  to  develop  and  install 
engineering  controls.  Engineering 
controls,  such  as  local  exhaust 


ventilation,  must  be  properly  designed 
and  installed  if  they  are  to  work 
efficiently.  The  parties  request  that 
OSHA  help  employers  in  the 
application  groups  for  which  relief  is 
sought  to  develop  effective  engineering 
controls  by  offering  Compliance 
assistance  that  will  give  those 
employers  guidance  as  to  appropriate 
engineering  controls  and  avoid  the 
uncertainty  and  expense  that  would 
result  if  each  employer  were  to  attempt 
to  design  and  implement  its  own 
controls.  OSHA  agrees  that  compliance 
assistance  would  help  employers  use 
their  resources  more  efficiently  and 
plans  to  offer  such  assistance.  Already, 
OSHA  has  developed  Fact  Sheets  for  a 
number  of  applications  that  identify 
engineering  controls  and  work  practices 
that  employers  can  use  to  protect  their 
employees  against  MC  exposure.  OSHA 
has  also  developed  a  small  entity 
compliance  guide  and  has  started 
conducting  a  series  of  outreach  seminars 
on  the  MC  standard  in  various  cities 
around  the  country.  OSHA  intends  to 
add  to  this  information  base  to  further 


help  employers  to  develop  engineering 
controls  that  would  be  both  effective 
and  feasible  to  implement  in  their 
facilities. 

Although  OSHA  has  long  recognized 
the  superiority  of  engineering  controls, 
respirator  use  is  necessary  when 
engineering  and  work  practice  controls 
cannot  achieve  the  required  exposure 
levels.  The  Agency  has  consistently 
required  that  respirators  be  used  when 
feasible  engineering  and  work  practice 
controls  cannot  achieve  permissible 
exposure  limits.  OSHA  also  requires  the 
use  of  respirators  for  interim  protection 
while  engineering  controls  are  being 
developed  and  installed.  For  most  toxic 
chemicals,  air-purifying  respirators, 
which  are  relatively  inexpensive, 
provide  effective  protection  at  most 
workplace  exposure  levels.  However, 
air-purifying  respirators  do  not  provide 
effective  protection  against  MC 
exposure  because  MC  quickly  penetrates 
all  currently  available  organic  vapor 
cartridges.  Therefore,  when  respirators 
are  required  under  the  MC  standard. 
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atmosphere-supplying  respirators  must 
be  used. 

Atmosphere-supplying  respirators  are 
a  relatively  expensive  type  of 
respiratory  equipment,  requiring  the 
employer  not  only  to  purchase  the 
respiratory  equipment  itself  but  also  to 
install  an  air  compressor  and  associated 
ductwork  or  rent  cylinders  containing 
breathing  air.  In  light  of  the  relatively 
high  cost  associated  with  the 
atmosphere-supplying  respirators 
required  bv  the  MC  standard  OSHA 
agrees  with  the  parties  that  the  standard 
should  permit  employers  in  the 
identified  application  groups  to 
concentrate  their  limited  resources  on 
developing  permanent  engineering 
solutions  rather  than  diverting  part  of 
those  resources  to  interim  respiratory 
protection  to  achieve  the  8-hour  TWA 
PEL. 

OSH.'X  further  notes  that  the  parties' 
proposal  will  provide  workers  with 
significant  interim  protection  before  the 
final  compliance  deadline  of  April  10, 
2000  or  by  whatever  earlier  date 
controls  are  required.  First,  under  the 
parties'  proposal,  the  STEL  will  go  into 
effect  as  scheduled,  and  employers  will 
be  required  to  ensure  that  some 
combination  of  engineering  controls, 
work  practice  controls,  and  respiratory 
protection  reduce  exposures  below  that 
level.  Workers  will  therefore  be 
protected  against  acute  health  effects 
associated  with  high  short-term 
exposure  to  MC.  Moreover,  reduction  of 
short-term  exposures  to  below  the  STEL 
will,  in  many  cases,  help  reduce  8-hour 
time-weighted  average  exposures  as 
well  and  will  thereby  provide  workers 
with  some  interim  protection  against  the 
chronic  effects  of  MC  exposure. 

The  parties'  proposal  will  also  not 
delay  compliance  with  the  requirement 
that  employers  implement  feasible  work 
practices  to  reduce  MC  exposures.  Such 
controls  can  achieve  significant 
reductions  in  MC  exposures  in  many 
workplaces  at  low  cost.  Early 
implementation  of  work  practice 
controls  will  also  enable  employers  to 
evaluate  the  extent  to  which  exposures 
can  be  reduced  by  such  controls  and 
will  enable  ihem  to  better  determine  the 
nature  and  extent  of  the  engineering 
controls  they  will  need  to  achieve  the  8- 
hour  TWA  PEL  and  STEL  Furthermore, 
the  remaining  protections  of  the 
standard  (regulated  areas,  protective 
work  clothing  and  equipment,  hygiene 
facilities,  hazard  communication, 
employee  information  and  training,  and 
recordkeeping)  will  take  effect  as 
currently  scheduled  for  all  employers. 

In  many  workplace  situations, 
adherence  to  careful  work  practices  will 
achieve  substantial  reductions  in  MC 


exposures.  In  its  Fact  Sheets,  OSHA  has 
identified  feasible  work  practices  for 
several  of  the  application  groups 
(furniture  refinishing,  polyurethane 
foam  manufacturing,  construction  work) 
for  which  the  parties  seek  relief.  Many 
of  the  identified  work  practices  would 
be  feasible  for  and  useful  to  facilities  in 
other  application  groups  as  well.  To 
facilitate  widespread  dissemination  of 
the  information  on  work  practices  in  the 
Fact  Sheets,  OSHA  is  listing  them 
below. 

A.  Furniture  Refinishers 

Keep  MC  Vapors  Contained 

•  Keep  the  door  to  mixing/storage 
areas  closed  at  all  times. 

•  Store  and  transport  MC  only  in 
approved  safety  containers. 

•  Properly  label  all  MC  containers  to 
indicate  their  contents,  hazards,  and 
proper  use,  storage  and  disposal.  Read 
these  labels  and  follow  the  directions. 

•  Keep  solution  containers  closed 
tightly  when  not  in  use. 

•  Avoid  unnecessary  transfer  or 
movement  of  stripping  solutions. 

•  Keep  dip  tanks  and  reservoir  tanks 
covered  when  not  in  use. 

•  Keep  the  stripping  solution  at  the 
appropriate  temperature  (often  around 
70°  F).  At  this  temperature,  wax  in  the 
solution  will  form  a  vapor  barrier  that 
prevents  the  solution  from  evaporating 
too  quickly.  If  the  temperature  is  too 
high  or  too  low,  the  wax  will  not  form 
a  vapor  barrier 

•  Do  not  let  sludge  dry  on  the 
stripping  table.  Place  the  wet  sludge  in 
sealed  containers  for  later  recovery  or 
disposal,  or  dry  it  using  proper 
engineering  controls  (e.g.,  local  exhaust 
ventilation)  to  capture  the  MC  vapors. 

Avoid  Breathing  MC  Vapors 

•  Turn  on  the  dip  tank  or  stripping 
table  ventilation  system  at  least  an  hour 
before  work  begins  or  leave  it  on 
overnight 

•  Avoid  breathing  air  directly  above 
the  stripping  solution  and  dip  tank.  Do 
not  lean  over  the  tank  when  working. 

•  Avoid  breathing  the  air  directly 
above  the  furniture  during  manual 
stripping  Do  not  lean  over  an  area 
covered  with  stripper. 

•  Do  not  work  or  stand  between 
solution-covered  furniture  and  the 
exhaust  system 

•  Turn  the  solution-recycling  system 
off  when  it  is  not  being  used. 

•  Do  not  rely  on  the  odor  of  MC  to 
warn  you  of  overexposure.  People 
cannot  smell  MC  until  vapor 
concentrations  are  above  300  ppm, 
which  is  12  times  higher  than  the  8- 
hour  time-weighted-average  permissible 


exposure  Umit  of  25  ppm.  Also,  you 
sense  of  smell  can  quickly  get  used  to 
the  odor  of  MC  so  that  you  stop  noticing 
it. 

•  If  you  become  dizzy,  light-headed, 
or  have  other  symptoms  of  MC 
exposure,  go  immediately  to  an  area 
with  fresh  air. 

Minimize  the  Chance  of  Spills  and 
Leaks 

•  Develop  and  follow  your  facility's 
procedures  for  detecting  MC  leaks  from 
process  equipment,  holding  tanks,  and 
spill  control  devices. 

•  Frequently  inspect  process 
equipment,  holding  tanks,  and  spill 
control  devices  for  cracks,  loose  parts, 
and  other  possible  sources  of  leaks, 

•  Where  spills  occur,  follow 
procedures  for  containing  them. 

•  Clean  up  all  spills  and  leaks  as 
quickly  as  possible. 

•  Place  rags,  waste,  paper  towels,  or 
absorbent  used  to  clean  spills  in  a 
closed  container  (preferably  a  non- 
aliuninum,  all  metal  safety  container) 
immediately  after  use. 

•  Make  sure  that  leaks  are  repaired 
and  spills  cleaned  up  by  employees  who 
are  trained  in  proper  cleanup  methods. 
These  employees  should  wear 
appropriate  personal  protective 
equipment. 

Take  Extra  Precautions  in  Low  and 
Confined  Spaces 

MC  vapors  are  heavier  than  air,  so 
they  tend  to  move  to  low,  unventilated 
spaces  such  as  tanks  and  maintenance 
pits. 

•  Do  not  enter  or  lean  into  a  storage 
tank,  dip  tank,  or  low-lying  confined 
area  until  it  has  been  completely  aired 
out  and  tested.  Wear  prop)er  PPE  and 
follow  the  appropriate  confined  space 
entry  procedures  outlined  in  OSHA's 
Permit  Required  Confined  Spaces 
standard  (29  CFR  1910.146). 

•  Use  a  long-handled  tool  to  pick  up 
items  that  you  drop  into  a  confined 
space  or  low-lying  area. 

B.  Polyurethane  Foam  Manufacturers 

Keep  MC  Vapors  Contained 

•  Keep  the  doors  to  the  pouring  and 
cooling  areas  closed  at  all  times. 

•  Store  and  transport  MC  only  in 
approved  safety  containers. 

•  Properly  label  all  MC  containers  to 
indicate  their  contents,  hazards,  and 
proper  use,  storage  and  disposal.  Read 
these  labels  and  follow  the  directions. 

•  Keep  MC  containers  closed  tightly 
when  not  in  use. 

•  Avoid  unnecessary  transfer  or 
movement  of  MC. 

•  Keep  the  openings  on  the  sides  of 
the  tuimel  closed  when  it  is  not  in  use. 
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This  k.f.  i--.  .>K".  vapors  from  escaping 
and  ensures  that  the  makeup  air  system 
at  the  end  of  the  tunnel  runs  well. 

Avoid  Breathing  MC  Vapors 

•  Turn  on  lo<,al  exhaust  ventilation 
systems  in  the  tunnel  and  cooling  rooms 
at  least  an  hour  before  work  begins  or 
leave  them  on  overnight. 

•  Turn  on  the  general  ventilation 
system  in  the  cooling  room  at  least  an 
hour  before  work  beings  or  leave  it  on 
overnight. 

•  Avoid  breathing  air  dii^ctly  above 
cooling  foam. 

•  Wnen  possible,  minimize  the 
amount  of  time  spent  near  the  cooling 
foam  and  tunnel  openings  because  these 
areas  are  likely  to  have  the  highest 
levels  of  MC  vapors. 

•  Do  not  work  or  stand  between 
cooling  foam  and  the  exhaust  system. 

•  Do  not  rely  on  the  odor  of  MC  to 
warn  you  of  overexposure.  People 
cannot  smell  MC  until  vapor 
concentrations  are  above  300  ppm. 
which  is  12  times  higher  than  the  8- 
hour  time- weighted-average  permissible 
exposure  limit  of  25  ppm.  Also,  you 
sense  of  smell  can  quickly  get  used  to 
the  odor  of  MC  so  that  you  stop  noticing 
it 

•  If  you  become  dizzy,  light-headed, 
or  have  other  symptoms  of  MC 
exposure,  go  immediately  to  an  area 
with  fresh  air. 

Minimize  the  Chance  of  Spills  and 
Leaks 

•  Develop  and  follow  your  facility's 
procedures  for  detecting  MC  leaks  from 
process  equipment,  holding  tanks,  and 
spill  control  devices. 

•  Frequently  inspect  the  tunnel  and 
other  equipment  for  cracks,  loose  parts, 
and  other  possible  sources  of  leaks. 

•  Clean  up  all  spills  and  leaks  as 
quickly  as  possible. 

•  Place  rags,  waste,  paper  towels,  or 
absorbent  used  to  clean  spills  in  a 
closed  container  (preferably  a  non- 
aluminum,  all  metal  safety  container) 
immediately  after  use. 

•  Make  sure  that  leaks  are  repaired 
and  spills  cleaned  up  by  employees  who 
are  trained  in  proper  cleanup  methods. 
These  employees  should  wear 
appropriate  personal  protective 
equipment. 

Take  Extra  Precautions  in  Low  and 
Confined  Spaces 

MC  vapors  are  heavier  than  air.  so 
they  tend  to  move  to  low.  unventilated 
spaces. 

•  Do  not  enter  or  lean  into  a  low-lying 
confined  area  until  it  has  been 
completely  aired  out  and  tested.  Wear 
proper  PPE  and  follow  the  appropriate 


confined  space  entry  procedures 
outlined  in  OSHA's  Permit  Required 
Confined  Spaces  standard  (29  CFR 
1910.146). 

•  Use  a  long-handled  tool  to  pick  up 
items  that  you  drop  into  a  confined 
space  or  low-lying  area. 

C.  Construction  Work 

Keep  MC  Vapors  Contained 

•  Store  and  transport  MC  products 
only  in  approved  safety  containers. 

•  Properly  label  all  MC  containers  to 
indicate  their  contents,  hazards,  and 
proper  use.  storage  and  disposal.  Read 
these  labels  and  follow  the  directions. 

•  Keep  MC  product  containers  closed 
tightly  when  not  in  use. 

•  Avoid  unnecessary  transfer  or 
movement  of  MC  products. 

Avoid  Breathing  MC  Vapors 

•  Avoid  breathing  the  air  directly 
above  areas  covered  with  MC.  Do  not 
lean  over  an  area  covered  with  MC. 

•  Do  not  work  or  stand  between  MC- 
covered  areas  and  the  exhaust  system. 

•  Do  not  rely  on  the  odor  of  MC  to 
warn  you  of  overexposure.  People 
cannot  smell  MC  until  vapor 
concentrations  are  above  300  ppm. 
which  is  12  times  higher  than  the  8- 
hour  time-weighted-average  pennissible 
exposure  limit  of  25  ppm. 

Also,  your  sense  of  smell  can  quickly 
get  used  to  the  odor  of  MC  so  that  you 
stop  noticing  it. 

•  If  you  become  dizzy,  light-headed, 
or  have  other  symptoms  of  MC 
exposure,  go  immediately  to  an  area 
with  fresh  air. 

Minimize  the  Chance  of  Spills  and 
Leaks 

•  Develop  and  follow  procedures  for 
containing  MC  spills  or  leaks. 

•  Frequently  inspect  MC  product 
containers  for  cracks  or  other  possible 
sources  of  leaks. 

•  Clean  up  all  spills  and  leaks  as 
quickly  as  possible. 

•  Place  rags,  waste,  paper  towels,  or 
absorbent  used  to  clean  spills  in  a 
closed  container  (preferably  a  non- 
aluminum,  all  metal  safety  container) 
immediately  after  use. 

•  Make  sure. that  leaks  are  repaired 
and  spills  cleaned  up  by  employees  who 
are  trained  in  proper  cleanup  methods. 
These  employees  should  wear 
appropriate  personal  protective 
equipment. 

Take  extra  Precautions  in  Low  and 
Confined  Spaces 

MC  vapors  are  heavier  than  air,  so 
they  tend  to  move  to  low,  unventilated 
spaces. 


•  Do  not  enter  or  lean  into  a  low-lying 
confined  area  until  it  has  been 
completely  aired  out  and  tested.  Wear 
proper  PPE  and  follow  the  appropriate 
confined  space  entry  procedures 
outlined  in  OSHA's  Permit  Required 
Confined  Spaces  standard  (29  CFR 
1910.146). 

•  Use  a  long-handled  tool  to  pick  up 
items"  that  you  drop  in  area  where  MC 
is  being  Mt'^H 

V.  Prelimm.irv   t  i  (ninrim    <itul 
Ki";iii,)tiir\  \  lf\iliililv    \nalvsis 

OSHA  IS  proposing  to  revise 
paragraph  (j).  Medical  Surveillance,  of 
the  final  rule  governing  occupational 
exposure  to  methlylene  chloride  (MC) 
(29  CFR  1910.1052)  to  add  medical 
removal  protection  benefits  to  the  rule. 
This  preliminary  economic  analysis 
estimates  the  costs  of  complying  with 
the  proposed  MRP  provisions  and  then 
assesses  the  economic  feasibility  and 
potential  economic  impacts  of  these 
costs  on  firms  in  the  affected  sectors. 
The  information  used  in  this  analysis  is 
taken  from  the  exposure  profile, 
industry  profile,  and  economic  impacts 
analysis  presented  in  the  Final 
Economic  Analysis  (Ex.  129)  that 
accompanied  OSHA's  final  rule  for 
methylene  chloride  (Federal  Register 
Vol.  62.  7.  pp.  1494  to  1619).  Relying  on 
the  data  developed  for  the  analysis  to 
support  this  proposed  revision  to  the 
final  rule  ensures  analytical  consistency 
and  comparability  across  the  two 
economic  analysis  documents. 

OSHA's  final  MC  rule  did  not  contain 
medical  removal  protection  provisions. 
The  revisions  being  proposed  today 
respond  to  a  motion  for  reconsideration 
fileKi  by  the  United  Auto  Workers 
(UAW).  the  Halogenated  Solvents 
Industry  Alliance,  Inc.,  and  others.  As 
requested  in  that  motion,  OSHA  is 
proposing  to  add  paragraphs  (i)(9)(i)  (A) 
and(B),(j)(10),  (i)(ll).  (i)(12),  (j)(13). 
and  (j)(14),  dealing  with  medical 
removal  protection,  medical  removal 
protection  benefit*,  voluntary  removal 
or  restriction  of  an  employee,  and 
multiple  health  care  professional 
review,  respectively,  to  the  final  rule. 
Medical  removal  protection  (MRP) 
would  apply  only  under  certain  limited 
circumstances,  i.e.,  medical  removal 
protection  would  be  required  only  if  a 
physician  or  other  licensed  health  care 
professional  finds  that  exposure  to  MC 
may  contribute  to  or  aggravate  the 
employee's  existing  cardiac,  hepatic, 
neurological  (including  stroke),  or 
dermal  disease.  The  proposed  rule 
instructs  the  physician  or  other  licensed 
health  care  professional  to  presume  that 
a  medical  condition  is  unlikely  to 
require  removal  form  exposure  to  MC, 
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unless  medical  evidence  indicates  to  the 
contrary,  if  the  employee  is  not  exposed 
to  MC  at  concentrations  above  the  8- 
hour  TWA  PEL  of  25  ppm.  The 
physician  or  other  licensed  health  care 
professional  may  also  recommend 
removal  from  exposure  to  MC  for  any 
other  condition  that  would,  in  the 
health  care  professional's  opinion,  place 
the  employee's  health  at  risk  of  material 
impairment  from  exposure  to  MC,  but 
MRP  would  only  be  triggered  by  a 
finding  that  exposure  to  MC  may 
contribute  to  or  aggravate  the 
employee's  existing  cardiac,  hepatic, 
neurological  (including  stroke),  or 
dermal  disease. 

Any  employee  medically  removed 
must  (1)  be  provided  with  comparable 
work  where  MC  exposures  are  below  the 
action  level,  or  (2)  be  completely 
removed  from  MC  exposure.  The 
employee's  total  pay,  benefits  and 
seniority  must  be  maintained 
throughout  the  period  of  medical 
removal  protection,  even  if  the  only  way 
to  remove  the  employee  from  MC 
exposure  is  to  send  him  or  her  home  for 
the  duration  of  the  medical  removal 
protection  period.  The  employer  may 
reduce  the  amount  paid  to  the  removed 
worker  to  the  extent  that  the  worker's 
previous  pay  has  been  offset  by  other 
compensation  (such  as  worker's 
compensation  payments)  or  by  wages 
from  another  job  made  possible  by  the 
medical  removal. 

The  proposal  would  require 
employers  to  maintain  medical  removal 
protection  benefits  for  up  to  six  months. 
Medical  removal  protection  may  be 
terminated  in  less  than  6  months  if  a 
medical  determination  shows  that  the 
employee  may  return  to  MC  exposure, 
or  a  medical  determination  is  made  that 
the  employee  can  never  return  to  MC 
exposure. 

In  situations  in  which  no  comparable 
work  is  available  for  the  medically 
removed  employee,  the  proposal  would 
allow  the  employer  to  demonstrate  that 
the  medical  removal  and  the  costs  of 
medical  removal  protection  benefits, 
considering  feasibility  in  relation  to  the 
size  of  the  employer's  business  and  the 
other  requirements  of  this  standard, 
make  reliance  on  medical  removal 
protection  an  inappropriate  remedy.  In 
such  a  situation,  the  employer  may 
retain  the  employee  in  the  existing  job 
until  transfer  or  removal  becomes 
appropriate,  provided  that  the  employer 
ensures  that  the  employee  receives 
additional  medical  surveillance, 
including  a  physical  examination  at 
least  every  60  days  until  removal  or 
transfer  occurs,  and  that  the  employer  or 
PLHCP  informs  the  employee  of  the  risk 


to  the  employee's  health  from  continued 
MC  exposure. 

In  conducting  this  economic  analysis, 
OSHA  has  estimated  the  number  of 
workers  with  the  four  listed  types  of 
conditions  (neurological,  hepatic, 
cardiac,  and  dermal  disease)  that  can 
trigger  MRP.  OSHA  has  assumed  that 
medical  removal  protection  would  be 
extended  only  to  employees  exposed 
above  the  PEL,  as  reflected  by  the 
presumption.  This  analysis  also 
assumes  that  all  employers  will  provide 
medical  removal  protection  whenever  a 
physician  or  other  licensed  health  care 
provider  recommends  removal,  i.e., 
OSHA  has  not  quantified  the  number  of 
times  small  firms  may  retain  an 
employee  for  whom  a  removal 
recommendation  has  been  made  in  the 
employee's  existing  job  due  to  the 
employer's  financial  inability  to  remove 
the  employee.  Because  some  very  small 
firms  may  find  that  medical  removal 
protection  is  infeasible  in  their 
circumstances  but  this  cost  analysis 
assumes  that  all  such  employees  will  be 
removed,  OSHA  believes  that  this 
analysis  is  likely  to  overestimate  the 
costs  associated  with  MRP. 

Cost  of  Medical  Removal  Protection 
Provisions 

OSHA's  estimates  of  the  costs  of  the 
proposed  medical  removal  protection 
provisions  are  calculated  based  on  the 
number  of  workers  eligible  for  medical 
removal  protection  times  the  frequency 
of  the  medical  conditions  that  would 
trigger  medical  removal  protection  in 
the  exposed  population  times  the  costs 
of  medical  removal  protection  for  each 
type  of  medical  condition. 

Number  of  Workers  Eligible  for  Medical 
Removal  Protection  Under  the  Proposal 

Because  of  the  presumption  stated 
explicitly  in  the  proposed  revisitxis. 
medical  removal  protection  will  be 
limited  in  almost  all  cases  to  employees 
exposed  to  MC  at  concentrations  above 
the  PEL  of  25  PPM  as  an  8-hour  TWA. 
The  Final  Economic  Analysis  (Ex.  129) 
estimated  that  approximately  55,000 
employees  in  all  affected  application 
groups  are  currently  exposed  above  25 
ppm.  This  estimate  is  used  here  to 
calculate  the  number  of  employees 
potentially  eligible  for  medical  removal 
protection  during  the  year  in  which 
medical  removal  protection  would  be  in 
effect  but  the  engineering  control 
requirements  of  the  rule  would  not  yet 
be  in  effect  for  some  of  the  application 
groups.  Once  the  implementation  of 
engineering  controls  is  required,  OSHA 
assumes,  for  the  purposes  of  this 
analysis,  that  10  percent  of  those 
employees  previously  exposed  to  an  8- 


hour  TWA  above  25  ppm  (5.500 
employees)  would  continue  to  be 
exposed  to  an  8-hour  TWA  above  25 
ppm. 

OSHA  believes  that  reliance  on  these 
assumptions  will  lead  to  an 
overestimate  of  the  number  of 
employees  eligible  for  medical  removal 
protection  because  some  firms  will  have 
implemented  controls  and  lower  the 
exposure  of  their  employees  well  before 
the  final  standard  requires  them  to  do 
so.  Once  the  standard  requires 
employers  to  implement  engineering 
controls.  OSHA's  Final  Economic 
Analysis  (Ex.  129)  estimated  that  the 
exposure  of  almost  all  employees  would 
be  reduced  to  MC  levels  below  25  ppm 
as  a  8-hour  TWA.  To  capture  all  costs 
potentially  associated  with  the  proposed 
medical  removal  protection  provisions, 
OSHA  has  assumed  for  this  analysis  that 
some  employees  will  continue  to  be 
exposed  above  25  ppm. 

Frequency  of  Medical  Removal 
Protection  Under  the  Proposed 
Provisions 

The  proposed  changes  to  the 
occupational  exposure  to  methylene 
chloride  standard  allow  for  medical 
removal  protection  in  the  event  that 
exposure  to  methylene  chloride  "may 
contribute  to  or  aggravate  existing 
cardiac,  hepatic,  neurological  (including 
stroke),  or  skin  disease."  Medical 
removal  protection  does  not  apply  if  the 
condition  is  such  that  removal  from  MC 
exposure  must  be  permanent. 

OSHA  believes  that  MC-induced  or 
aggravated  neurological  symptoms 
(other  than  stoke)  occur  infrequently 
and  that  when  such  protection  is 
triggered  by  neurological  manifestations 
(other  than  stroke),  the  period  of  time 
involved  in  the  removal  will  be 
relatively  brief.  OSHA  also  believes  that 
MC-induced  or  aggravated  heart 
conditions  or  strokes  are  likely  to  result 
in  permanent  medical  removal,  and  thus 
that  employers  will  not  incur  the  costs 
of  medical  removal  protection  in  these 
cases.  This  analysis  therefore  focuses  on 
medical  removal  protection  for  MC- 
induced  or  aggravated  dermatitis  or 
abnormal  hepatic  conditions.  Each  of 
these  conditions  is  likely  to  resolve  with 
time,  proper  treatment,  or  both,  and 
these  are  therefore  the  conditions  likely 
to  result  in  a  determination  that 
temporary  medical  removal  protection, 
rather  than  permanent  removal,  is 
needed. 

Because  the  proposal  would  provide 
for  medical  removal  protection  in 
situations  where  exposure  to  MC 
contributes  to  or  aggravates  the  listed 
condition,  this  analysis  focuses  on  the 
frequency  with  which  each  covered 
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condition  occurs  in  the  working 

Kpuiation.  and  not  simply  on  the 
quency  with  which  MC  causes  these 
conditions.  For  the  first  year  after  the 
MRP  provisions  are  in  effect.  OSHA  has 
no  evidence  that  hepatic  conditions  are 
more  prevalent  in  workplaces  that  use 
MC  than  in  the  general  working  age 
population  and  therefore  assumes  that 
the  prevalence  of  hepatic  conditions 
will  be  the  same  as  in  the  general 
working  age  population  (18-65).  OSHA 
estimates  that  5  percent  of  the  working 
population  will  be  found  on  evaluation 
to  have  hepatic  conditions  sufficiently 
abnormal  to  trigger  medical  removal. 

For  dermatitis,  which  is  seldom  a 
lasting  condition,  OSHA  similarly 
assumes,  in  the  absence  of  evidence  to 
the  contrary,  that  the  prevalence  in  the 
MC-exposed  workforce  is  the  same  as 
the  rate  in  the  general  working  age 
population.  For  dermatitis.  Vital  and 
Health  Statistics  (National  Center  for 
Health  Statistics,  1995)  reports  that,  in 
1993,  the  prevalence  of  dermatitis  was 
2.93  percent  for  persons  between  18  and 
45  and  2  18  percent  for  persons  between 
45  and65.  Weighting  usmg  the  BLS  data 
cited  above.  OSHA  finds  that  2  7 
percent  of  the  MC-exposed  workforce 
will  be  found  on  the  first  required 
medical  evaluation  to  have  dermatitis 
and  will  be  medically  removed. 

After  the  proposea  standard  has  been 
in  effect  for  the  first  year,  OSHA 
assumes  that  the  prevalence  of 
dermatitis  will  continue  at  the  same 
rate.  For  liver  conditions,  OSHA 
assumes  that  most  of  the  conditions  that 
triggered  removal  in  the  first  year  will 
have  been  resolved  and  that  the  number 
of  older  cases  that  flare  up  and  have  to 
be  treated  again,  combined  with  new 
cases  that  trigger  medical  removal,  will 
occur  at  a  combined  rate  'A  that  of  the 
initial  rate. 

Costs  of  Medical  Removal  Protection 

Employers  incur  three  kinds  of  costs 
for  medical  removal  protection:  costs  for 
medical  evaluations  not  already 
required;  costs  resulting  from  changing 
the  employee's  job,  such  as  those  related 
to  retraining  and  lost  productivity;  and, 
where  alternative  jobs  that  do  not 
involve  MC  exposure  are  not  available, 
the  costs  of  keeping  a  worker  who  is  not 
working  on  the  payroll. 

Employers  may  incur  costs  for 
medical  evaluations  (over  and  above 
those  already  required  for  medical 
surveillance)  for  two  rea.sons:  to 
determine  if  the  employee  can  return  to 
work,  and  to  determine,  using  multiple 
PLHCP  review,  whether  the  initial 
medical  determination  was  correct. 
Bec:ause  the  proposal  allows  employees 
to  be  removed  from  medical  removal 


protection  status  only  on  the  basis  of  a 
new  medical  determination,  every 
instance  of  medical  removal  protection 
will  require  one  additional  examination. 
OSHA  estimated  the  cost  of  a  medical 
examination  at  $130  in  the  Final 
Economic  Analysis  (Ex.  129).  Every  case 
of  medical  removal  protection  would 
require  at  least  one  additional  medical 
evaluation.  In  addition,  OSHA  estimates 
that  10  percent  of  all  removed  cases  will 
require  a  second  medical  evaluation 
either  for  the  purpose  of  multiple  health 
care  professional  review  or  because  the 
first  examination  showed  that  the 
employee  could  not  yet  be  returned  to 
normal  duty. 

The  largest  MRP-related  costs  in 
almost  all  cases  will  be  the  cost  of 
paying  for  time  away  from  work  for  the 
removed  employee.  OSHA  estimates 
that  the  typical  dermatitis  case  will 
involve  6  days  away  from  work.  BLS 
(BLS,  Occupational  Injuries  and 
Illnesses:  Counts,  Rates,  and 
Characteristics.  1994)  reports  that,  in 
1994.  the  typical  lost  worktime  case  of 
dermatitis  involved  3  days  away  from 
work.  OSHA  allowed  an  additional 
three  days  to  allow  time  for  a  retum-to- 
work  determination  to  be  made.  For 
medical  removal  for  hepatic  conditions, 
OSHA  estimates  that  a  4-week  period  of 
medical  removal  will  normally  be 
sufficient  to  provide  for  stabilization 
and  a  return  to  the  normal  range  for  the 
typical  case  of  elevated  liver  enzymes. 
Because  almost  no  cases  will  kte 
resolved  in  less  than  4  weeks  and  a 
small  number  of  cases  (such  as  those 
involving  serious  liver  disease)  may  take 
much  longer  to  resolve,  OSHA's  cost 
estimate  estimates  5  weeks  as  the 
average  period  of  medical  removal  for 
these  cases. 

For  the  short-term  medical  removal 
associated  with  dermatitis.  OSHA  has 
conservatively  assumed  that  the 
employee  will  be  paid  full  wages  and 
benefits  even  though  not  at  work.  For 
the  longer  term  medical  removal 
associated  with  hepatic  conditions, 
OSHA  estimates  that,  in  firms  with 
more  than  20  employees,  alternative 
jobs  not  involving  exposure  to  MC  will 
be  found  for  affected  employees.  OSHA 
estimates  the  costs  of  moving  employees 
to  alternative  jobs  as  equivalent  to  the 
loss  of  20  person  hours  in  lost 
productivity  and/or  retraining  expenses. 
For  firms  with  fewer  than  20  employees, 
OSHA  expects  that  there  may  be  more 
difficulty  finding  alternative  positions 
both  because  fewer  alternative  positions 
are  available  and  because  more 
positions  in  the  establishment  are  likely 
to  involve  exposure  to  MC. 

For  the  very  small  firms  in  furniture 
stripping,  where  all  jobs  may  involve 


exposure  to  MC.  OSHA  has  assumed 
that  all  cases  of  medical  removal  will 
involve  removing  employees  from  work 
entirely,  and  thus  that  employers  will 
incur  the  full  costs  of  the  employee's 
wages  and  benefits  for  the  five  weeks 
the  employee  is  medically  removed. 
Firms  with  fewer  than  20  employees  in 
other  application  groups  tend  to  be 
somewhat  larger  than  in  furniture 
stripping  and  will  therefore  be  more 
likely  to  have  work  that  does  not 
involve  exposure  to  MC  at  levels  above 
the  actfon  level.  For  example,  in  such 
small-business-dominated  application 
groups  as  printing  shops,  and  in  small 
cold  cleaning  and  paint  stripping 
operations,  exposure  to  MC  tends  to 
involve  only  a  single  employee  and  is 
commonly  intermittent  even  for  that 
employee.  For  establishments  with 
fewer  than  20  employees  in  application 
groups  other  than  furniture  stripping, 
OSHA  estimates  that  50%  will  be  able 
to  find  alternative  employment  and  50% 
will  need  to  send  the  employee  home 
because  alternative  jobs  without  MC 
exposure  cannot  be  found. 

Annualized  Cost  Estimates 

Table  1  shows  OSHA's  estimated 
annualized  costs  for  firms  in  each 
application  group.  The  total  annualized 
costs  for  medical  removal  protection  are 
estimated  to  be  $920,387  per  year  for  all 
affected  employers.  The  greatest  costs 
are  in  the  cold  cleaning  application 
group,  the  all  other  industrial  paint 
stripping  application  group,  the 
construction  application  group,  and  the 
furniture  stripping  application  group. 
All  of  these  application  groups  have 
annualized  MRP  costs  in  excess  of 
$100,000  per  year. 

Table  1  .—Annualized  Costs  of 
MRP  FOR  Methylene  Chloride 
Application  Groups 


Application  group 

Annualized 

costs 

(S) 

Methylene  Chlonde  Manulactur- 
ing         

70 

DistribulJon/Formulation  of  So»- 

vents 

Metal  Cleaning 

Cold  Degreasing  and  Ottief 
Cold  Cleanina  

6,597 
307,216 

Open-Top  Vapor 

Degreasing  

Conveyonzed  Vapor 

Deareasina   

2,709 
378 

SemicofKluctors  

Pnnted  Circuit  Boards  

Aerosol  Packaging  ^ 

Paint  Remover  Manufaaunng  .. 
Paint  Manufacturing  

1.147 
0 

2,875 
593 
823 

Paint  Stnpping: 

AifCTaft  Stnpping  

9.662 
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Table  1.— Annualizec  Costs  of 
MRP  FOR  Methylene  Chloride 
Application  Groups — Continued 


TaBlE  1— Annualize:  Costs  of  Table  1  .—Annualized  Costs  of 
mrp  for  me^hv^f-^e  c-.oride  mrp  for  methylene  chloride 
Application  Groups — Continued         Application  Groups — Continued 


Application  group 

Annualized 

costs 

($) 

Furniture  Stnw'>g      

All  Other  indus:^ia  Paint 
Striooinc                     

80,579 

2366^9 

Flexible  Polyurethane  '-  cam 
Manufacturina                  

4  296 

Plastics  anc  Adheswes  Mar^.. 
lac*urinG  anc  use   

52,639 

Application  g^oup 


Ink  anc   nn  So*ven'  Manj*a:-rur- 

ing  

Ink  Soiven-  use  

^est'CiOe  Manutacufing  anc 

*■  or"nuiation 

Phar—aceu'icai  Manjiactjmg 

52.639      Soiven*  Recovery       

ii-^  Base  Manufacturing 


Annualized 

costs 

($) 


Application  group 


Polycartxxwte  Manutactunng 

182     Construction 

53,298     Shipyards 


541 

3.576 

0 


Total,  All  Application 
Groups  


Annualized 
costs 

($) 


0 

115,297 

18,652 


920,387 


Source:    Office    ot    Regulatory    Analysis; 
0     OSHA;  Department  of  Latxjr 


Table  2.— ScREENiNG  Analysis  To  Identify  PossiBiE  Economic  Impacts  of  the  Proposed  MC  Standard's 

MFDiCAL  REMOVA;    PROVISIONS 


A;;»Oi-:a'ion  group 


Number  of  af- 
fected estab- 
lishments 


Annualized  costs  ot 
compliance 


as  percent  of 
sales 


as  percent  of 
profit 


Manufacture  of  MC 

Distribution/Fonnuiatio'^  of  Sdv/ents  

Metal  Cleaning: 

Cold  Degreasing  anc  ^Othe'  GoW  Cleaning  . 

Open-Top  vaoo'  Degreasing  

Conveyonzec  Vapc  Degreasing      

SemicorxJuciors         

Printed  Circuit  Boards  

Aerosol  Packaging  

Pam;  Reniover  Man-jtactunr^^  

Pain-  Manufaaunng  

Pam'  Remover  use  i Paint  Stnpping): 

Aircraft  Stripping  

Furniture  Stripping 

All  Otrier  industrial  Pamt  Stripping  

Flexible  Polyurethane  Foa'n  Manufacturing  

Plastics  and  Adhesives  Manufacturing  and  Use 

Ink  and  ink  Sofven*  Manu'actunng 

Ink  Solvent  Use  — 

Pesticide  Manufacturing  a'lc  r  or-iuia'ion 

Pnar^iaceu'icai  Manutactufir.^  

Solvent  Recovery  

Film  Base  

PolycartKjnates  

Construction  .., 

Shipyards  


4 
320 

23,717 

278 

45 

239 

141 

50 

80 

49 

300 

6,152 

35.041 

100 

3.487 

15 

11.869 

60 

106 

35 

1 

4 

9,504 

25 


0.0000 
0.0003 

0.0001 
0.0001 
0.0001 
0.0000 
0.0000 
0.0001 
0.0001 
0.0001 

0.0001 
0.0154 
0.0000 
0.0003 
0.0000 
0.0000 
0.0004 
0.0001 
0.0000 
0.0000 
0.0000 
0.0000 
0.0027 
0.0025 


0.0004 
0.0046 

0.0021 
0.0016 
0.0014 
0.0002 
0.0000 
0.0012 
0.0015 
0.0027 

0.0017 
0.2977 
0.0010 
0.0093 
0.0000 
0.0003 
0.0098 
0.0018 
0.0004 
0.0000 
0.0000 
0.0000 
0.0705 
0.0655 


Ai    AOD'iCa'iOn  .j'OuDS 


V 


91.624 


0.0014 


0.0296 


Source:  Offrce  of  Regulatory  Analysis;  OSHA;  Department  of  LatXH 


Economic  Impacts 

Table  2  combines  the  cost  data  from 
Table  1  and  the  economic  profile 
information  provided  in  the  Final 
Economic  Analysis  for  the  Methylene 
Chloride  rule  (Ex.  129)  to  provide 
estimates  of  the  potential  impacts  of 
these  compliance  costs  on  firms  in 
affected  application  groups.  The 
proposed  medical  removal  protection  is 
clearly  economically  feasible:  on 
average,  annualized  compliance  costs 
amount  only  to  0.0014  percent  of 
estimated  sales  and  0.03  percent  of 
profits.  For  all  but  one  application 


group — furniture  stripping — compliance 
costs  are  less  than  0.07  percent  of 
profits,  and  less  than  0.003  percent  of 
the  value  of  sales.  Even  in  furniture 
stripping,  the  annualized  costs  of 
medical  removal  protection  are  still 
only  0.015  percent  of  sales  and  0.3 
percent  of  profits.  Impacts  of  this 
magnitude  do  not  threaten  the  economic 
feasibility  of  firms  in  any  affected 
application  group.  If  highly  unusual 
circumstances  were  to  arise  that  pose 
such  a  threat,  the  proposed  standard 
allows  specifically  for  the  cost  impact  to 
be  considered  on  a  case-by-case  basis. 


OSHA's  cost  methodology  for  this 
proposal  tends  to  overestimate  the  costs 
and  economic  impacts  of  the  standard 
for  several  reasons.  First,  OSHA  has  not 
taken  into  account  cost  savings  that 
employers  will  realize  from  the 
extended  startup  dates  that  are  being 
proposed.  As  discussed  above,  by 
extending  the  startup  date  for  the  use  of 
respirators  to  achieve  the  8-hour  TWA 
PEL,  this  proposal  will  enable  some 
employers  to  avoid  using  respirators  at 
all  because  they  will  achieve  the  8-hour 
TWA  PEL  by  means  of  engineering 
controls  before  the  date  that  respirator 
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use  is  required.  Such  employers  will 
achieve  significant  cost  savings  as 
compared  to  the  current  standard. 
OSHA  has  not,  however,  attempted  to 
quantify  those  savings. 

Other  aspects  of  OSHA's  methodology 
also  tend  to  result  in  cost  overestimates. 
OSHA's  use  of  general  population 
prevalence  data  to  estimate  the 
prevalence  of  conditions  that  might  lead 
to  medical  removal  overestimates  costs 
by  ignoring  the  possibility  that  workers 
in  MC  establishments  may  be  healthier 
than  the  general  population,  i.e.,  it 
ignores  the  "healthy  worker"  effect. 
OSHA  has  also  assumed  that  all  unusual 
hepatic  conditions  will  lead  to  medical 
removal,  when  in  many  cases  no 


medical  removal  protection  will  be 
necessary.  Finally,  OSHA  has  also 
included  in  its  cost  estimate  all  cases 
involving  medical  removal,  when  it  is  in 
fact  likely  that  some  smaller  firms 
would  be  able  to  argue  that  the  cost  of 
extending  MRP  benefits  to  an  additional 
employee  would  make  reliance  on  MRP 
an  inappropriate  remedy  and  thereby 
avoid  removing  that  additional 
employee,  as  allowed  by  the  proposal. 

Regulatory  Flexibility  Screening 
Analysis  and  Certification 

Tables  3  and  4  provide  a  regulatory 
flexibility  screening  analysis.  As  in  the 
analysis  for  all  firms  in  Table  2,  OSHA 
used  the  cost  data  presented  in  Table  1 


in  combination  with  the  data  on  small 
firms  presented  in  the  Final  Economic 
Analysis  (Ex.  129).  Table  3  shows 
annualized  compliance  costs  as  a 
percentage  of  revenues  and  profits  using 
SBA  definitions  of  small  firms  for  each 
relevant  SIC  code  within  each 
application  group.  This  analysis  shows 
that  costs  as  a  percentage  of  revenues 
and  profits  are  slightly  greater  than  is 
the  case  for  all  firms  in  the  SIC,  but  still 
average  only  0.0017  percent  of  revenues 
and  0.035  percent  of  profits.  The  most 
heavily  impacted  industry  is  furniture 
stripping,  but  the  impacts  in  this  group 
are  the  same  for  all  firms  in  the  group 
because  all  furniture  stripping  firms  are 
small  using  the  SBA  definition. 


Table  3.— Screening  Analysis  of  Potential  Economic  Impacts  on  Smaller  Firms  (Small  Establishments  and 
Firms  as  Defined  by  SBA  Under  Section  3  of  The  Small  Business  Act) 


Application  group 


Manufacture  of  MC  , 

Distribution/Formulation  o(  Solvents 

Metal  Cleaning 

Cold  Degreasing  and  Other  Cold  Cleaning 

Open-Top  Vapor  Degreasing  , 

Conveyonzed  Vapor  Oegreasir>g  

Semiconductors 

Printed  Circuit  Boards 

Aerosol  Packaging  

Paint  Remover  Manufacturing 

Paint  Manutactunng     

Paint  Remover  Use  (Paint  Stripping) 

Aircraft  Stnpping 

Furniture  Stripping 

All  Other  Industrial  Paint  Stnpping 

Flexible  Polyurethane  Foam  Manufaclunr>g  

Plastics  and  Adhesives  Manufacturing  and  Use 

Ink  and  ink  Solvent  Manutactunng  , 

Ink  Solvent  Use  

Pesticide  Manutactunng  and  Formulation 

Pharmaceutical  Manufacturing  

Solvent  Recovery  

Film  Base  , 

Polycarbonates 

Construction  , 

Shipyards , 

All  Appfication  Groups  


Numtier  of 

Costs  as  a 

Costs  as  a 

small  estab- 

percentage of 
profits  Tor 

percentage  of 

lishments  af- 

sales  tor  small 

tected 

small  firms 

firms 

0 

NA 

NA 

278 

00005 

0.0072 

22.365 

0.0003 

0.0067 

262 

0.0003 

0.0051 

42 

0.0002 

0.0044 

185 

0.0000 

0.0002 

109 

0.0000 

0.0000 

47 

0.0002 

0.0019 

77 

0.0001 

0.0026 

62 

0.0002 

0.0045 

77 

0.0001 

0.0026 

173 

0.0004 

0.0088 

6,152 

0.0154 

0.2977 

33,044 

0.0001 

0.0029 

49 

0.0001 

0.0034 

3,281 

00002 

0.0031 

11 

0.0000 

0.0004 

9,210 

0.0005 

0.0106 

49 

0.0001 

0.0034 

15 

NA 

NA 

24 

0.0000 

0.0000 

0 

NA 

NA 

0 

NA 

NA 

9.086 

0.0033 

0.0866 

0 

NA 

ONA 

84.573 

0.0017 

0.0352 

NAaNo  small  firms  in  this  application  group 

Source:  Office  of  Regulatory  Analysis;  OSHA;  Department  of  Latxx. 

Table  4.— Screening  Anaylsis  of  Potential  Economic  Impacts  on  Firms  With  Fewer  Than  20  Employees 


Application  group 


Manufacture  of  MC 

Distribution/Formulation  of  Solvents  

Metal  Cleaning: 

Cold  Degreasing  and  Other  Cold  Cleaning 

Open-Top  Vapor  Degreasing  

Conveyonzed  Vapor  Degreasing  

Semiconductors  

Printed  Circuit  Boards  

Aerosal  Packaging  

Paint  Remover  Manufacturing 


Number  of 

Costs  as  a 

Costs  as  a 

small  estab- 

percentage of 
profits  Tor 

percentage  of 

lishments  af- 

sales for  small 

fected 

small  firms 

firms 

0 

NA 

NA             ; 

139 

0.0018% 

0.0322% 

9,223 

0.0005 

0.0110 

0 

NA 

NA                    i 

11 

0.0005 

0.0132 

0 

NA 

NA                     f 

20 

0.0000 

0.0000                    1 

10 

0.0006 

0.0072 

34 

0.0003 

0.0114 

Table  4.— Screening  Anaylsis  of  Potential  Economic  Impacts  on  Firms  With  Fewer  Than  20  Employees— 

Contif^.jed 


Application  group 


Paint  Manufacturing  

Paint  Remover  Use  (Paint  Stripptng) 

Aircraft  Strifjping  .' 

Furniture  Stripoiog  

Another  odus'ria  ^a^'  S'loprng 

FlexitHe  Polyurethane  f  oa—  Manufacturing  

Plastics  and  Adhes'ves  Manu'acjnng  and  Use  

Ink  and  ink  So^en'  Man,,'ac:jnr»g  

Ink  Solven'  use  

Pesticide  Manufacturing  and  Formulation 

Pharmaceuiicai  Manutactunng 

Solvent  Recovery        

Film  Base  

Polycaftx)nateS 

Construction 

Shipyards 

A.    AppiiC^'iOn  "o'uupS    _ - 

NA-No  small  firms  in  this  application  group. 

Source   C^«ice  o«  f^eguiato  &na'vS!S   OSHA;  Department  of  Labor. 


Number  of 
small  estab- 
lishments af- 
fected 


7 
34 

75 

5.900 

25.441 

8 

498 

3 

5,395 

40 

0 

17 

0 

0 

9,085 

0 


55.907 


Costs  as  a 

percentage  ol 
profits  Tor 
small  firms 


0.0006 
0.0003 
0.0011 
0.0155 
0.0002 
0.0010 
0.0013 
0.0002 
0.0011 
0.0010 

NA 
0.0000 

NA 

NA 
0.0044 

NA 


0.0026 


Costs  as  a 

percentage  of 

sales  for  small 

firms 


0.0194 
0.0114 
0.0335 
0.3034 
0.0042 
0.0386 
0.0264 
0.0022 
0.0237 
0.0386 

NA 
0.0000 

NA 

NA 
0.1596 

NA 


0.0644 


As  noted  in  the  discussion  of  costs, 
firms  with  fewer  than  20  employees  are 
much  more  likely  to  incur  greater  costs 
for  medical  removal  protection  because 
such  firms  may  have  difficulty  in 
finding  a  job  that  does  not  involve 
exposure  to  MC  at  levels  above  the 
action  level.  OSHA  therefore  examined 
annualized  compliance  costs  as  a 
percentage  of  sales  and  profits  for  firms 
with  fewrr  than  20  employees. 

Tablt  4  '-:,  jws  the  results  of  this 
analysis.  For  the  typical  affected  firm 
with  fewer  than  20  employees,  the 
annualized  costs  of  medical  removal 
protection  represent  0.0026  percent  of 
sales  and  0.064  percent  of  profits. 
Furniture  stripping  has  the  greatest 
potential  impacts— annualized  costs  are 
0.016  percent  of  sales  and  0.3  percent  of 
profits  for  firms  in  this  application 
group.  These  impacts  do  not  constitute 
significant  impacts,  as  envisioned  by  the 
Regulatory  Flexibility  Act.  However, 
because  unusually  prolonged  medical 
removal  without  an  alternative  job 
within  the  establishment  might  present 
problems  for  these  very  small  firms,  the 
proposed  standard  includes  a  provision 
requiring  special  consideration  of  the 
economic  burden  imposed  by  medical 
removal  protection  when  an  employer 
would  otherwise  need  to  provide  MRP 
benefits  to  more  than  one  employee. 
This  provision  ensures  that  impacts  are 
not  unduly  burdensome  even  in  rare 
and  unusual  circumstances.  Therefore, 
based  on  its  analyses  both  of  impacts 
and  small  firms  using  the  SBA 
definitions,  and  of  very  small  firms  with 
fewer  than  20  employees.  OSHA 


certifies  that  the  proposed  MRP 
provisions  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 

entities. 

\  I.  Fublu  F'artu  ipatiori 

Comments  should  be  submitted  to  the 
OSHA  Docket  Office  by  June  3,  1998. 

Note:  OSHA  is  only  reopening  the 
record  for  comments  on  the  two  issues 
raised  in  the  Motion  for 
Reconsideration:  the  compliance  dates 
and  medical  removal  protection.  It  is 
not  reopening  the  record  or  requesting 
comments  on  any  other  issues 
pertaining  to  the  methylene  chloride 
standard. 

Authority  and  Signature:  This 
document  was  prepared  under  the 
direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NAV    Washirie'np  nr  2n2Ti 

List  of  Subjects  in  29  CtR  Farl  1910 

Chemicals.  Hazardous  substances, 
Occupational  safety  and  health. 

Signed  at  Washington.  DC.  this  29th  day  of 
April.  1998 
(.harles  S    |efTrps.s. 
Aasistant  Secretary  of  Labor. 

Part  1910  of  title  29  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1910— [AMENDED] 

1.  The  general  authority  citation  for 
subpart  Z  of  CFR  29  part  1910  continues 
to  read,  in  part,  as  follows: 


T  uihority:  Sections  4,  6.  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655,  and  657);  Secretary-  of 
Labors  Order  No.  12-71  (36  FR  8754).  8-76 
(41  FR  25059).  9-83  (48  FR  35736),  1-90  (55 
FR  9033),  or  6-96  (62  FR  111),  as  applicable; 
and  29  CFR  Part  1911. 


2.  Section  1910.1052  would  be 
amended  by  revising  paragraphs  (j)(9)(i) 
(A)  and  (B)  and  paragraph  (n)(2).  and  by 
adding  paragraphs  (j)(10).  (j)(ll),  (j)(12). 

(j)(13).  and  {iM^A^  as  follows: 


§•91 


105 


Met^ 


(j)  Medical  surveillance. 

•  •        *        •        • 

(9)  Written  medical  opinions. 

(i)*   •   * 

(A)  The  physician  or  other  licensed 

health  care  professional's  opinion 
concerning  whether  exposure  to  MC 
may  contribute  to  or  aggravate  the 
employee's  existing  cardiac,  hepatic, 
neurological  (including  stroke)  or 
dermal  disease  or  whether  the  employee 
has  any  other  medical  condition (s)  that 
would  place  the  employee's  health  at 
increased  risk  of  material  impairment 
from  exposure  to  MC. 

(B)  Any  recommended  limitations 
upon  the  employee's  exposure  to  MC, 
including  removal  from  MC  exposure, 
or  upon  the  employee's  use  of 
respirators,  protective  clothing,  or  other 
protective  equipment. 

•  •        •        •        • 

(10)  Medical  Presumption.  For 
purposes  of  this  paragraph  (j)  of  this 
section,  the  physician  or  other  licensed 
health  care  professional  shall  presume. 
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unless  medical  evidence  indicates  to  the 
contrary,  that  a  medical  condition  is 
unlikely  to  require  medical  removal 
from  MC  exposure  if  the  employee  is 
not  exposed  to  MC  above  the  8-hour 
TVVA  PEL.  If  the  physician  or  other 
licensed  health  care  professional 
recommends  removal  for  an  employee 
exposed  below  the  8-hour  TWA  PEL. 
the  physician  or  other  licensed  health 
care  professional  shall  cite  specific 
medical  evidence,  sufficient  to  rebut  the 
presumption  that  exposure  below  the  8- 
hour  TVVA  PEL  is  unlikely  to  require 
removal,  to  support  the 
recommendation.  If  such  evidence  is 
cited  by  the  physician  or  other  licensed 
health  care  professional,  the  employer 
must  remove  the  employee.  If  such 
evidence  is  not  cited  by  the  physician 
or  other  Ucensed  health  care 
professional,  the  employer  is  not 
required  to  remove  the  employee. 

(11)  Medical  Removal  Protection 
(MRP),  (i)  Temporary  medical  removal 
and  return  of  an  employee. 

(A)  Except  as  provided  in  paragraph 
(|)(10)  of  this  section,  when  a  medical 
determination  recommends  removal 
because  the  employee's  exposure  to  MC 
may  contribute  to  or  aggravate  the 
employee's  existing  cardiac,  hepatic, 
neurological  (including  stroke),  or  skin 
disease,  the  employer  must  provide 
medical  removal  protection  benefits  to 
the  employee  and  either: 

( /)  Transfer  the  employee  to 
comparable  work  where  methylene 
chloride  exposure  is  below  the  action 
level;  or 

[2)  Remove  the  employee  from  MC 
exposure. 

(B)  If  comparable  work  is  not 
avail  ible  and  the  employer  is  able  to 
demonstrate  that  removal  and  the  costs 
of  extending  MRP  benefits  to  an 
additional  employee,  considering 
feasibility  in  relation  to  the  size  of  the 
employer's  business  and  the  other 
requirements  of  this  standards,  make 
further  reliance  on  MRP  an 
inappropriate  remedy,  the  employer 
may  retain  the  additional  employee  in 
the  existing  job  until  transfer  or  removal 
becomes  appropriate,  provided: 

(1)  The  employer  ensures  that  the 
employee  receives  additional  medical 
surveillance,  including  a  physical 
examination  at  least  every  60  days  until 
tran.ifer  or  removal  occurs;  and 

(21  The  employer  or  PLHCP  informs 
the  employee  of  the  risk  to  the 
employee's  health  from  continued  MC 
exposure. 

(C)  The  employer  shall  maintain  in 
effect  any  job-related  protective 
measures  or  limitations,  other  than 
reniiival,  for  as  long  as  a  medical 


determination  recommends  them  to  be 
necessary. 

(ii)  End  of  MRP  benefits  and  return  of 
the  employee  to  former  job  status. 

(A)  The  employer  may  cease 
providing  MRP  benefits  at  the  earliest  of 
the  following: 

(1)  Six  months: 

[2]  Return  of  the  employee  to  the 
employee's  former  job  status  following 
receipt  of  a  medical  determination 
concluding  that  the  employee's 
exposure  to  MC  no  longer  will  aggravate 
any  cardiac,  hepatic,  neurological 
(including  stroke),  or  dermal  disease; 

(J)  Receipt  of  a  medical  determination 
concluding  that  the  employee  can  never 
return  to  MC  exposure. 

(B)  For  the  purposes  of  this  paragraph 
()).  the  requirement  that  an  employer 
return  an  employee  to  the  employee's 
former  job  status  is  not  intended  to 
expand  upon  or  restrict  any  rights  an 
employee  has  or  would  have  had,  absent 
temporary  medical  removal,  to  a 
specific  job  classification  or  position 
under  the  terms  of  a  collective 
bargaining  agreement. 

(12)  Medical  Removal  Protection 
Benefits,  (i)  For  purposes  of  this 
paragraph  (j).  the  term  medical  removal 
protection  benefits  means  that,  for  each 
removal,  an  employer  must  maintain  for 
up  to  six  months  the  earnings,  seniority, 
and  other  employment  rights  and 
benefits  of  the  employee  as  though  the 
employee  had  not  been  removed  from 
MC  exposure  or  transferred  to  a 
comparable  job. 

(ii)  During  the  period  of  time  that  an 
employee  is  removed  from  exposure  to 
MC.  the  employer  may  condition  the 
provision  of  medical  removal  protection 
benefits  upon  the  employee's 
participation  in  follow-up  medical 
surveillance  made  available  pursuant  to 
this  section. 

(iii)  If  a  removed  employee  files  a 
workers'  compensation  claim  for  an  MC- 
related  disability,  the  employer  shall 
continue  the  MRP  benefits  required  by 
this  paragraph  until  either  the  claim  is 
resolved  or  the  6-month  period  for 
payment  of  MRP  benefits  has  passed, 
whichever  occurs  first.  To  the  extent  the 
employee  is  entitled  to  indemnity 
payments  for  earnings  lost  during  the 
period  of  removal,  the  employer's 
obligation  to  provide  medical  removal 
protection  benefits  to  the  employee 
shall  be  reduced  by  the  amount  of  such 
indemnity  payments. 

(iv)  The  employer's  obligation  to 
provide  medical  removal  protection 
benefits  to  a  removed  employee  shall  be 
reduced  to  the  extent  that  the  employee 
receives  compensation  for  earnings  lost 
during  the  period  of  removal  from  either 
a  publicly  or  an  employer-funded 


compensation  program,  or  receives 
income  from  employment  with  emother 
employer  made  possible  by  virtue  of  the 
employee's  removal. 

(13)  Voluntary  Removal  or  Restriction 
of  an  Employee.  Where  an  employer, 
although  not  required  by  this  section  to 
do  so.  removes  an  employee  from 
exposure  to  MC  or  otherwise  places  any 
limitation  on  an  employee  due  to  the 
effects  of  MC  exposure  on  the 
employee's  medical  condition,  the 
employer  shall  provide  medical  removal 
protection  benefits  to  the  employee 
equal  to  those  required  by  paragraph 
(j)(12)  of  this  section. 

(14)  Multiple  Health  Care  Professional 
Review  Mechanism,  (i)  If  the  employer 
selects  the  initial  physician  or  licensed 
health  care  professional  (PLHCP)  to 
conduct  any  medical  examination  or 
consultation  provided  to  an  employee 
under  this  paragraph  (j)(ll),  the 
employer  shall  notify  the  employee  of 
the  right  to  seek  a  second  medical 
opinion  each  time  the  employer 
provides  the  employee  with  a  copy  of 
the  written  opinion  of  that  PLHCP. 

(ii)  If  the  employee  does  not  agree 
with  the  opinion  of  the  employer- 
selected  PLHCP,  notifies  the  employer 
of  that  fact,  and  takes  steps  to  make  an 
appointment  with  a  second  PLHCP 
within  15  days  of  receiving  a  copy  of  the 
written  opinion  of  the  initial  PLHCP. 
the  employer  shall  pay  for  the  PLHCP 
chosen  by  the  employee  to  perform  at 
least  the  following: 

(A)  Review  any  findings, 
determinations  or  recommendations  of 
the  initial  PLHCP;  and 

(B)  Conduct  such  examinations, 
consultations,  and  laboratory  tests  as  the 
PLHCP  deems  necessary  to  facilitate  this 
review. 

(iii)  If  the  findings,  determinations  or 
recommendations  of  the  second  PLHCP 
differ  from  those  of  the  initial  PLHCP, 
then  the  employer  and  the  employee 
shall  instruct  the  two  health  care 
professional  to  resolve  the 
disara'eement. 

(iv)  If  the  two  health  care 
professionals  are  unable  to  resolve  their 
disagreement  within  15  days,  then  those 
two  health  care  professionals  shall 
jointly  designate  a  PLHCP  who  is  a 
specialist  in  the  field  at  issue.  The 
employer  shall  pay  for  the  specialist  to 
perform  at  least  the  following: 

(A)  Review  the  findings, 
determinations,  and  recommendations 
of  the  first  two  PLHCPs;  and 

(B)  Conduct  such  examinations, 
consultations,  laboratory  tests  and 
discussions  with  the  prior  PLHCPs  as 
the  specialist  deems  necessary  to 
resolve  the  disagreements  of  the  prior 
health  care  professionals. 
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(v)  The  written  opinion  of  the 
specialist  shall  be  the  definitive  medical 
determination.  The  employer  shall  act 
consistent  with  the  definitive  medical 
determination,  unless  the  employer  and 
employee  agree  that  the  written  opinion 
of  one  of  the  other  two  PLHCPs  shall  be 
the  definitive  medical  determination. 

(vi)  The  employer  and  the  employee 
or  authorized  employee  representative 
may  agree  upon  the  use  of  any 
expeditious  alternate  health  care 
professional  determination  mechanism 
in  lieu  of  the  multiple  health  care 
professional  re\'iew  mei:hanisni 
provided  bv  this  paragraph  so  long  as 
the  alternate  mechanism  otherwise 
satisfies  the  requirements  contained  in 
this  paragraph. 
***** 

(n)  Dates. 

***** 

(2)  Start-up  dates. 

(i)  Initial  Monitoring  required  by 
paragraph  (d)(2)  of  this  section  shall  be 
completed  acc;ording  to  the  following 
schedule: 

(A)  For  employers  with  fewer  than  20 
employees,  within  300  days  after  the 
effective  date  of  this  section. 

(B)  For  polyurethane  foam 
manufacturers  with  20  to  99  employees, 
within  255  days  after  the  effective  date 
of  this  section. 

(C)  For  all  other  employers,  within 
150  days  after  the  effective  date  of  this 
section. 

(ii)  Engineering  controls  required 
under  paragraph  (f)(1)  of  this  section 
shall  be  implemented  according  to  the 
following  schedule: 

(A)  For  employers  with  fewer  than  20 
employees:  within  three  (3)  years  after 
the  effective  date  of  this  section. 

(B)  For  employers  with  fewer  than 
150  employees  engaged  in  foam 
fabrication;  for  employers  with  fewer 
than  50  employees  engaged  in  furniture 
refinishing,  general  aviation  aircraft 
stripping,  and  product  formulation;  for 
employers  with  fewer  than  50 
employees  using  MC-based  adhesives 
for  boat  building  and  repair,  recreational 
vehicle  manufacture,  van  conversion, 
and  upholstering;  for  employers  with 
fewer  than  50  employees  using  MC  in 
construction  work  for  restoration  and 
preservation  of  buildings,  painting  and 
paint  removal,  cabinet  making  and/or 
floor  refinishing  and  resurfacing:  within 
three  (3)  years  after  the  effective  date  of 
this  section. 

(C)  For  employers  engaged  in 
polyurethane  foam  manufacturing  with 
20  employees  or  more:  wathin  thirty  (30) 
months  after  the  effective  date  of  this 
section. 

(D)  For  employers  with  150  or  more 
employees  engaged  in  foam  fabrication; 


for  employers  with  50  or  more 
employees  engaged  in  furniture 
refinishing.  general  aviation  aircraft 
stripping,  and  product  fabrication:  for 
employers  with  50  or  more  employees 
using  MC-based  adhesives  in  boat 
building  and  repair,  recreational  vehicle 
manufacture,  van  conversion  and 
upholstering;  and  for  employers  with  50 
or  more  employees  using  MC  in 
construction  work  for  restoration  and 
preser\'ation  of  buildings,  painting  and 
paint  removal,  cabinet  making  and/or 
floor  refinishing  and  resurfacing:  within 
two  (2)  years  after  the  effective  date  of 
this  section. 

(E)  For  all  other  employers:  within 
one  (1)  year  after  the  effective  date  of 
this  section. 

(iii)  Employers  identified  in 
paragraphs  (n)(2)(ii)  (B).  (C),  and  (D)  of 
this  section  shall  comply  with  the 
following  requirements  listed  in  this 
paragraph  by  the  dates  indicated: 

(A)  Use  of  respiratory  protection 
whenever  an  employee's  exposure  to 
MC  exceeds  or  can  reasonably  be 
expected  to  exceed  the  8-hour  TWA 
PEL,  in  accordance  with  paragraphs 
(c)(1),  (e)(3).  (fl(l)  and  (g)(1)  of  this 
section:  by  the  applicable  dates  set  out 
in  paragraphs  (n)(2)(ii)  (B),  (C)  and  (D) 
of  this  section  for  the  installation  of 
engineering  controls. 

(B)  Use  of  respiratory  protection 
whenever  an  employee's  exposure  to 
MC  exceeds  or  can  reasonably  be 
expected  to  exceed  the  STEL  in 
accordance  with  paragraphs  {e)(3),  (f)(1), 
and  (g)(1)  of  this  section:  by  the 
applicable  dates  indicated  in  paragraph 
(n)(2)(iv)  of  this  section. 

(C)  Implementation  of  work  practices 
(such  as  leak  and  spill  detection, 
cleanup  and  enclosure  of  containers) 
required  by  paragraph  (f)(1)  of  this 
section:  by  the  applicable  dates 
indicated  in  paragraph  (n)(2)(iv)  of  this 
section. 

(D)  Notification  of  corrective  action 
under  paragraph  (d)(5)(ii)  of  this 
section:  no  later  than  (90)  days  before 
the  compliance  date  applicable  to  such 
corrective  action. 

(iv)  Unless  otherwise  specified  in  this 
paragraph  (n),  all  other  requirements  of 
this  section  shall  be  complied  with 
according  to  the  following  schedule: 

(A)  For  employers  with  fewer  than  20 
employees,  witLin  one  (1)  year  after  the 
effective  date  of  this  section. 

(B)  For  employers  engaged  in 
polyurethane  foam  manufacturing  with 
20  to  99  employees,  within  270  days 
after  the  effective  date  of  this  section. 


(C)  For  all  other  employers,  within 
255  days  after  the  effective  date  of  this 
section. 

***** 

(PR  Doc  98-11797  Filed  S-1-98;  8:45  am) 
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ENVIRONMENTAL  PROTEC-""OS 
AGENCY 

40  CFR  Part  60  and  63 
[AD-FRL-6003-6] 
RIN  2060 -AH&4 

Standards  of  Performance  tc  Sew 
Stationary  Sources   Genera 
Provisions:  National  Emissto^ 
Standards  for  Hazardous  Ai'  PoH^^ta-t? 
tor  Source  Categories   Ge'^e^a! 
Provisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  amends  the 
General  Control  Device  Requirements 
(40  CFR  60.18)  which  were  issued  as  a 
final  rule  on  January  21.  1986,  and  the 
Control  Device  Requirements  (40  CFR 
63.11)  which  were  issued  as  a  final  rule 
on  March  16.  1994.  This  action  amends 
the  flare  provisions  contained  in  these 
requirements  to  include  operating 
specifications  for  flares  that  contain 
substantial  amounts  of  hydrogen  in  their 
waste  streams.  EPA  believes  that 
hydrogen-fueled  fiares  meeting  the 
operating  specifications  in  this 
amendment  will  achieve  the  same 
control  efficiency,  i.e.,  98  percent  or 
greater,  as  flares  complying  with  the 
existing  fiare  specifications.  Further, 
these  specifications  will  result  in 
reduced  emissions  of  carbon  monoxide, 
nitrogen  oxides,  and  carbon  dioxide 
formed  during  the  combustion  of 
supplemental  fuel  necessary  for 
hydrogen- fueled  flares  to  comply  with 
existing  regulations. 

Because  these  amendments  are  only 
adding  specifications  for  hydrogen- 
fueled  flares  and  do  not  otherwise  alter 
the  level  of  pollutant  reduction  required 
for  flares  used  to  comply  with  the 
requirements  of  the  Clean  Air  Act,  the 
EPA  does  not  anticipate  receiving 
adverse  comments.  Consequently,  the 
proposed  revisions  to  the  promulgated 
rule  are  also  being  issued  as  a  direct 
final  rule  in  the  final  rules  section  of 
this  Federal  Register.  If  no  relevant 
adverse  comments  are  received  by  the 
due  date  for  comments  (see  DATES 
section),  no  further  action  will  be  taken 
with  respect  to  this  proposal,  and  the 
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lijftic:  .';;ial  tuii;  will  Uut.uinu  Imal  uii  int.' 
date  provided  in  that  action. 
DATES:  Comments  Comments  must  be 
received  on  or  before  lune  3,  1998, 
unless  a  hearing  is  requested  by  May  14. 
1998.  If  a  hearing  is  requested,  written 
comments  must  be  received  by  June  18. 
1998. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contaci  the  EPA  no 
later  than  May  14.  1998.  If  a  hearing  is 
held,  it  will  take  place  on  May  19,  1998 
beginning  at  10.00  a.m. 
ADDRESSES:  Comments  Comments 
should  b«  submitted  (in  duplicate,  if 
possible)  to  the  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
Attention  Docket  No  A-97-48 
(Hydrogen-Fueled  Flares).  Room  M- 
1500,  U.  S.  Environmental  Protection 
Agency.  401  M  Street  S.W.,  Washington. 
DC  20460.  The  EPA  requests  that  a 
separate  copy  also  be  sent  to  Mr.  Robert 
Rosensteel  (see  FO«  FUFTTHER 
INF0«MATION  CONTACT  section  for 
address).  Comnients  may  also  be 
submitted  electronically  by  following 
the  instructions  provided  in  the 
8UPPLEMEMTARY  INFORMATION  section.  No 
ConTidential  Business  Information  (CBI) 
should  be  submitted  through  electronic 
mail. 

Public  Hearing  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPAs  Office 
of  Administration  Auditorium.  Research 
Triangle  Park.  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  call  Ms.  Marguerite  Thweatt. 
Organic  Chemicals  Group,  (MD-13). 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number  (919)  541- 
5673. 

Docket.  The  official  record  for  this 
rulemaking  has  been  established  under 
docket  Number  A-97-48  (Hydrogen- 
Fueled  Flares).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments  and 
data,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  between  8  a.m.  and  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  official  rulemaking 

■cord  is  located  at  the  address  in  the 
ADDRESSES  section.  Alternatively,  a 
docket  index,  as  well  as  individual 
items  contained  within  the  docket,  may 
be  obtained  by  calling  (202)  260-7548  or 
(202)  260-7549.  A  reasonable  fee  may 
be  charged  for  copyi^^ 
FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  the  technical 
analysis  for  this  rule,  contact  Mr.  Robert 
Rosensteel  at  (919)  541-5608.  Organic 
Chemicals  Group.  Emission  Standards 
Division  (MD-13).  U.  S.  Environmental 


iruit'LUoii  ,\gt'in  \ .  rM'search  Triangle 
Park.  North  Carolina  27711 

SUPPLEMENTARY  INFORMATION: 

Electronic  Filing 

Electronic  comments  and  data  can  be 
sent  directly  to  EPA  at:  a-and-r- 
docketOepamail.epa.gov.  Electronic 
comments  and  data  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  diskette  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  A-97-48.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Electronic  Availability 

This  document  is  available  in  docket 
number  A-97-48  or  by  request  from  the 
EPAs  Air  and  Radiation  Docket  and 
Information  Center  (see  ADDRESSES),  and 
is  available  for  downloading  from  the 
Technology  Transfer  Network  (TTN), 
the  EPAs  electronic  bulletin  board 
system.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  emissions  control.  The  service 
is  free,  except  for  the  cost  of  a  telephone 
call.  Dial  (919)  541-5742  for  up  to  a 
14,000  baud  per  second  modem.  For 
further  information,  contact  the  TTN 
HELP  hne  at  (919)  541-5384,  from  1:00 
p.m.  to  5:00  p.m..  Monday  through 
Friday,  or  access  the  TTN  web  site  at: 
www.epa.gov/ttn/oarpg/rules.html. 

Regulated  Entities 

Entities  affected  by  this  action,  upon 
promulgation,  will  include: 


Category 


industry 


Examples  of  regulated  entities 


Synthetic  Oganic  Chemical 
Manufactunng  Industries,  and 
Petroteum  Refinir>g  Industnes 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  tyj>es  of  entities  not 
listed  in  the  table  could  also  be  affected. 
If  you  have  questions  regarding  the 
applicability  of  these  proposed 
amendments  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMA'-r-N 
CONTACT  section. 

If  no  relevant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  final  rules  section  of  this  Federal 


Register  will  automatically  go  into  effect 
on  the  date  specified  in  that  rule.  If 
relevant  adverse  comments  are  timely 
received,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comment 
received  will  be  addressed  in  a 
subsequent  final  rule.  Because  the  EPA 
will  not  institute  a  second  comment 
period  on  this  proposed  rule,  any 
parties  interested  in  commenting  should 
do  so  during  this  comment  period. 

For  further  supplemental  information 
and  the  rule  provisions,  see  the 
information  provided  in  the  direct  final 
nile  in  the  final  rales  section  of  this 
F  I'dcr.il  Rt'ui^l'T 

Ndmiiustr  iili\  e 

A.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  subject  to  the 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Elxecutive  Order. 

It  has  been  determined  that  this 
amendment  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  review  by  the  Office  of 
Management  and  Budget. 

C  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  proposed  rule.  EPA  has  also 
determined  that  ihis  rule  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  this  rule  imposes  no  additional 
regulatory  requirements,  but  merely 
expands  the  types  of  Hares  that  may  be 
used  to  meet  the  requirements  of  40  CFR 
parts  60  and  63.  The  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  standards  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector,  of, 
in  the  aggregate,  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost  effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  standard  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  standards. 

The  EPA  has  determined  that  the  final 
standards  do  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of,  in  the  aggregate,  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
nor  do  the  standards  significantly  or 
uniquely  impact  small  governments, 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  proposed  rule. 

!  ist  of  Subjects 

40  CFR  Part  60 

Environmental  protection,  and  Air 
pollution  control. 

40  CFft  Part  63 

Environmental  protection,  Air 
pollution  control,  and  Hazardous 
substances. 

Dated:  April  17.  1998. 
Carol  M.  Browner, 

Administrator. 

(PR  Doc.  98-11261  Filed  5-1-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No  98-58   RM-9252] 

Radio  Broadcasting  Services; 
Brewster.  MA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Brewster  Broadcasting  Company 
proposing  the  allotment  of  Channel 
232A  to  Brewster,  Massachusetts,  as  that 
community's  first  local  broadcast 
service.  The  channel  can  be  allotted  to 
Brewster  with  a  site  restriction  6.3 
kilometers  (3.9  miles)  west  of  the 
community  at  coordinates  41—46-31 
and  70-00-38.. 

DATES:  Comments  must  be  filed  on  or 
before  June  15,  1998,  and  reply 
comments  on  or  before  June  30, 1998. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Gary  S. 
Smithwick,  Smithwick  &  Belendiuk, 
P.C,  1990  M  Street,  NW.,  Suite  510, 
Washington,  D.C.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-58,  adopted  April  15,  1998.  and 
released  April  24, 1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  "The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Conunission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  1231  20th  Street.  NW., 
Washington,  DC.  20036.  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  98-11737  Filed  5-1-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CPR  Pan  73 

[MM  Docne'  Sc    &b  -59    -M    i;S6) 

Radic  B''oaacast;ng  Services;  Casper, 

Wyomina 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Citicasters  Co.  proposing  the  allotment 
of  Channels  228C1,  243C1.  and  263C1  at 
Casper,  Wyoming,  as  the  community's 
eighth,  ninth,  and  tenth  local 
commercial  FM  transmission  services. 
Channel  228C1  can  be  allotted  to  Casper 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.9  kilometers  southwest  to  avoid  a 
short-spacing  to  the  allotment  reference 
site  for  Channel  228 A,  Moorcrofl, 
Wyoming.  The  coordinates  for  Channel 
228C1  at  Casper  are  North  Latitude  42- 
47^5  and  West  Longitude  106-22-53. 
Additionally.  Channel  243C1  can  be 
allotted  at  Casper  with  a  site  restriction 
of  3.5  kilometers  (2.2  miles)  southeast  to 
avoid  a  short-spacing  to  the 
construction  permit  site  of  Station 
KYTKFM),  Channel  243C3.  Sheridan, 
Wyoming;  and  Channel  263C1  can  be 
allotted  to  Casper  with  site  restriction  of 
9.7  kilometers  (6.0  miles)  southwest  to 
avoid  a  short-spacing  to  the  licensed  site 
of  Station  KGWY(FM),  Channel  264C1, 
Gillette,  Wyoming.  See  Supplementary 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  June  15,  1998,  and  reply 
comments  on  or  before  June  30,  1998. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Cindy  D.  Jackson,  Hogan  & 
Hartson,  L.L.P.,  555  13th  Street,  NW., 
Washington,  DC  20004-1009  (Counsel 
for  Petitioner). 
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FOR  FURTHER  INFOHma:  _f.  __^^■ACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  418-2180 
SUPPLEMEffTARV  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making;.  MM  Dociet  No. 
98-59,  adopted  April  15.  1998.  and 
released  April  24.  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspeciion  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800.  1231  20th  Street.  NW.. 
Washington.  DC  20036. 

The  coordinates  for  Channel  243C1  at 
Casper  are  North  Latitude  42-49-13  and 
West  Longitude  106-17-22:  and  the 
coordinates  for  Channel  263C1  at  Casper 
are  North  Latitude  42-45-05  and  West 
Longitude  106-21-56. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subie<:t  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  surii  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e-x  parfe  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1415  and  1  420 

List  of  Subiects  in  47  CFH  Part  73 

Radio  broadcasting. 
Kodersl  Communications  Commission 
|ohn  A.  KarouMM. 

(-■/iir/.  ,MI(xations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau 

jFK  DfH    9»-l  1 736  Filed  5-1-M;  8:45  un| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[MM  Docket  No.  08-S7.  RM-02S1] 

Radio  Broadcasting  S«rvlc«s; 
Jacksonville  and  Center,  TX 

agency:  K.ni.r.ii  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Robert 
W.  Shivery  requesting  the  substitution 


of  Channel  272C2  for  Channel  272A  at 
Jacksonville.  Texas,  and  the 
modification  of  Station  KLJT(FM)'s 
license  to  reflect  the  higher  powered 
channel.  To  accommodate  the  upgrade 
at  Jacksonville.  Shivery  also  requests  the 
substitution  of  Channel  272A  for 
Channel  263A  and  the  change  of 
transmitter  site  for  Station  ICDET(FM)  at 
Center.  Texas,  and  the  modification  of 
Station  ICDET(FM)'s  license  accordingly. 
Channel  272C2  and  Channel  263A  can 
be  allotted  to  Jacksonville  and  Center, 
respectively,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  Channel  272C2 
can  be  allotted  to  Jacksonville  witn  a 
site  restriction  of  14.4  kilometers  (9.0 
miles)  southeast  at  coordinates  31-52- 
52  NL  and  95-09-30  WL.  Channel  263A 
can  be  allotted  to  Center  with  a  site 
restriction  of  12.6  kilometers  (7.8  miles) 
southeast  at  coordinates  31-42-13  NL 
and  94-06-05  WL.  As  requested,  we 
also  propose  to  modify  the  license  for 
Station  KLJT(FM)  to  specify  operation 
on  Channel  272C2.  In  accordance  with 
Section  1.420(g)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  for  the  use  of 
Channel  272C2  at  Jacksonville  or 
require  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  June  15.  1998.  and  reply 
(  omments  on  or  before  June  30.  1998. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  David  Tillotson.  4606 
Charleston  Terrace.  NW.  Washington. 
DC  20007  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Mass  Media  Bureau.  (202) 

418-2180 

SUPPI.EMENTARV  INFORMATtON:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-57.  adopted  April  15.  1998.  and 
released  April  24.  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc..  (202)  857- 
3800.  1231  20th  Street.  NW. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 

See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFP  1  ns  and  1  420. 

List  ot  .SubfecU  in  47  CYR  F.\R  1  73 

Radio  broadcasting. 
Federal  Comraunications  Coiimiission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc  98-11735  Filed  5-1-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

;mm  Docket  No   9&  -53   RM~9253] 

Radio  Broadcasting  Services;  Malvern 
and  Bryant,  AR 

AGENCY:  federal  Communications 

Commission. 

action:  {Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Malvern 
Entertainment  Corporation,  licensee  of 
Station  KBOK-FM.  Channel  227A. 
Malvern.  Arkansas,  requesting  the 
reallotment  of  Channel  227A  from 
Malvern  to  Bryant.  Arkansas,  and 
modification  of  the  license  for  Station 
KBOK-FM  to  specify  Bryant  as  its 
community  of  license,  pursuant  to  the 
provisions  of  Section  1.420(i)  of  the 
Commission's  Rules.  Coordinates  used 
for  Channel  227A  at  Bryant  are  34-30- 
30  NL  and  92-32-42  WL. 
DATES:  Comments  must  be  filed  on  or 
before  June  15.  1998.  and  reply 
rnmmpnts  on  or  before  June  30,  1998. 
ADDRESSES   secretary.  Federal 
Communications  Commission. 
Washington.  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Jerrold 
Miller,  Esq..  Miller  &  Miller.  P.C.  P.O. 
Box  33003,  Washington   DC  20033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 

Supplemen'aR"  jnformation:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-53.  adopted  April  8.  1998,  and 
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released  April  24,  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  thus  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc.,  1231  20th 
Street.  NW.,  Washington,  DC  20036, 
(202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  fx  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subiects  m  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.Mass  Media  Bureau. 
I  PR  Doc  98-11734  Filed  5-1-98;  8:45  ami 

BILUNG  CODE  6712-01-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

[Docket  No.  98-001,  Notice  01] 

RIN2127-AH05 

Insurer  Reporting  Requirements;  List 
of  Insurers  Required  to  File  Reports 

agency:  National  Highway  Traffic 
balety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  NHTSA  proposes  to  update 
lis  iisls  in  appendices  A,  B.  and  C  of 
part  544  of  passenger  motor  vehicle 
insurers  that  are  required  to  file  reports 
on  their  motor  vehicle  theft  loss 
experiences.  If  these  revised  appendices 
are  adopted  in  a  final  rule,  each  insurer 
included  in  any  of  these  appendices 
must  file  a  report  for  the  1995  calendar 
year  not  later  than  October  25,  1998. 
Further,  as  long  as  they  remain  fisted. 


they  must  submit  reports  by  each 
subsequent  October  25. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  by  this  agency  not 
later  than  July  6,  1998.  If  this  rule  is 
made  final,  insurers  listed  in  the 
appendices  would  be  required  to  submit 
reports  beginning  with  the  one  due 
0(tober25,  1998. 

ADDRESSES:  Comments  on  this  proposed 
rule  must  refer  to  the  docket  number 
referenced  in  the  heading  of  this  notice, 
and  be  submitted  to:  Docket  Section, 
NHTSA.  Room  5109,  400  Seventh 
Street,  SW,  Washington,  EX:  20590. 
Docket  hours  are  9:30  a.m.  to  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor.  Office  of  Planning  and 
Consumer  Programs,  NHTSA,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Ms.  Proctors  telephone  number 
is  (202)  366-0846  Her  fax  number  is 
(202) 493-2739. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  49  L'.S.C.  33112,  Insurer 
reports  aT\d  information,  NHTSA 
requires  certain  passenger  motor  vehicle 
insurers  to  file  an  annual  report.  Each 
insurer's  report  includes  information 
about  thefts  and  recoveries  of  motor 
vehicles,  the  rating  rules  used  by  the 
insurer  to  establish  premiums  for 
comprehensive  coverage,  the  actions 
taken  by  the  insurer  to  reduce  such 
premiums,  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  implementing  regulation, 
49  CFR  part  544,  the  following  insurers 
are  subject  to  the  reporting 
requirements:  (1)  Those  issuers  of  motor 
vehicle  insurance  policies  whose  total 
premiums  account  for  1  percent  or  more 
of  the  total  premiums  of  motor  vehicle 
insurance  issued  within  the  United 
States;  (2)  Those  issuers  of  motor 
vehicle  insurance  policies  whose 
premiums  account  for  10  percent  or 
more  of  total  premiums  wTitten  within 
any  one  State:  and  (3)  Rental  and  leasing 
companies  with  a  fleet  of  20  or  more 
vehicles  not  covered  by  theft  insurance 
pohcies  issued  by  insurers  of  motor 
vehicles,  other  than  any  governmental 
entity. 

Pursuant  to  its  statutory  exemption 
authority,  the  agency  has  exempted 
smaller  passenger  motor  vehicle 
insurers  from  the  reporting 
requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(0(2)  provides  that  the 
agency  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  NHTSA 


finds  that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  in  the 
reports,  either  nationally  or  on  a  State- 
by-State  basis.  The  term  "small  insurer" 
is  defined  in  section  33112(f)(1)(A)  and 
(B)  as  an  insurer  whose  premiums  for 
motor  vehicle  insurance  issued  directly 
or  through  an  affiliate,  including 
pooling  arrangements  established  under 
State  law  or  regulation  for  the  issuance 
of  motor  vehicle  insurance,  account  for 
less  than  1  percent  of  the  total 
premiums  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  insurer,"  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insurance  issued  in 
a  particular  State,  the  insurer  must 
report  about  its  operations  in  that  State. 

As  described  in  the  final  rule 
establishing  the  requirement  for  insurer 
reports  (52  FR  59,  January  2,  1987),  in 
49  CFR  part  544,  NHTSA  exercises  its 
exemption  authority  by  fisting  in 
appendix  A  each  insurer  which  must 
report  because  it  had  at  least  1  percent 
of  the  motor  vehicle  insurance 
premiums  nationally.  Listing  the 
insurers  subject  to  reporting  instead  of 
each  insurer  exempted  from  reporting 
because  it  had  less  than  1  percent  of  the 
premiums  nationally  is  administratively 
simpler  since  the  former  group  is  much 
smaller  than  the  latter.  In  appendix  B, 
NHTSA  lists  those  insurers  that  are 
required  to  report  for  particular  states 
because  each  insurer  had  a  10  percent 
or  a  greater  market  share  of  motor 
vehicle  premiums  in  those  States.  In  the 
January  1987  final  rule,  the  agency 
stated  that  appendices  A  and  B  will  be 
updated  annually.  It  has  been  NHTSA's 
practice  to  update  the  appendices  based 
on  data  voluntarily  provided  by 
insurance  companies  to  A.M.  Best,  and 
made  available  for  the  agency  each 
spring.  The  agency  uses  the  data  to 
determine  the  insurers'  market  shares 
nationally  and  in  each  state. 

B.  Self-insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations,  NHTSA  is  authorized  to 
grant  exemptions  to  self-insurers,  i.e.. 
any  persoawho  has  a  fieet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  which  are  used 
primarily  for  rental  or  lease  and  which 
are  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  passenger 
motor  vehicles,  49  U.S.C.  33112(b)(1) 
and  (f)  NHTSA  may  exempt  a  self- 
insurer  from  reporting,  if  the  agency 
determines: 
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(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  ot  the 
insurer:  and 

(2)  The  insurer's  report  will  not 
Significantly  contribute  to  carrying  out 
the  purposes  of  Chapter  331 

in  a  final  rule  published  )une  22.  1990 
(55  FK  2S60H).  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50. (XH)  vehicles 
bec:ause  it  believed  that  reports  from 
only  the  largest  companies  would 
sufficiently  represent  the  theft 
experience  of  rental  and  leasing 
companies  NUTSA  concluded  those 
reports  by  the  many  smaller  rental  and 
leasing  companies  do  not  significantly 
contribute  til  •  NHTSA's 

statutory  obii>  <  '•  that 

exempting  such  companies  will  relieve 
an  unnecessary  burden  on  most 
companies  that  potentially  must  report. 
As  a  result  of  the  lune  IWO  final  rule, 
the  agency  added  a  new  appendix  C. 
which  consists  of  an  annually  updated 
list  of  the  self-insurers  that  are  subject 
to  part  544.  Following  the  same 
approach  as  in  the  case  of  appendix  A, 
NHTSA  has  included,  in  appendix  C. 
each  of  the  relatively  few  self-insurers 
which  are  subject  to  reporting  instead  of 
relatively  numerous  self-insurers  which 
are  exempted   NHTSA  updates 
appendix  C  based  primarily  on 
information  from  the  publications 
Automotive'  Fhrt  Magazine  and 
Businvss  Travel  News. 

C  When  a  IJsled  Insurer  Must  File  a 
Report 

Under  part  544.  as  long  as  an  insurer 
is  listed,  it  must  file  reports  on  or  before 
each  October  25  Thus,  any  insurer 
listed  in  the  appendices  as  of  the  date 
of  the  most  recent  final  rule  must  file  a 
report  by  the  following  October  25.  and 
by  each  succeeding  October  25,  absent 
a  further  amendment  removing  the 
insurer's  name  from  the  appendices. 

Notice  of  Proposed  Rulemaking 

I.  Insurers  of  Passenger  Motor  Vehicles 

Based  On  the  1995  calendar  year  A.M. 
Best  data  for  market  shares.  NHTSA 
proposes  to  amend  the  list  in  appendix 
A  of  insurers  which  must  report  because 
each  had  at  least  1  percent  of  the  motor 
vehicle  insurance  premiums  on  a 
national  basis.  The  list  was  last 
amended  in  a  notice  published  on  |une 
23.  1997  (See  62  FR  33754).  One 
company.  Metropolitan  Group,  included 
in  the  June  1997  listing,  is  proposed  to 
be  removed  from  appendix  A.  Three 
companies.  American  Financial  Croup. 
Erie  Insurance  Company,  and  Zurich 


Insurance  Group-U.S..  are  proposed  to 
be  added. 

Each  of  the  20  insurers  listed  in 
appendix  A  of  this  notice  would  be 
required  to  file  a  report  not  later  than 
October  25.  1998.  setting  forth  the 
information  required  by  part  544  for 
each  State  in  which  it  did  business  in 
the  1995  calendar  year.  As  long  as  those 
20  insurers  remain  listed,  they  would  be 
required  to  submit  reports  by  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

Appendix  B  lists  those  insurers  that 
would  be  required  to  report  for 
particular  States  for  calendar  year  1995. 
becaus«each  insurer  had  a  10  f>ercent 
or  a  greater  market  share  of  motor 
vehicle  premiums  in  those  States.  Based 
on  the  1995  calendar  year  A.M.  Best 
data  for  market  shares,  it  is  proposed 
that  Integon  Corporate  Group,  reporting 
on  its  activities  in  the  State  of  North 
Carolina  be  removed  from  appendix  B. 
Two  compmnies,  Allmerica  P  A  C 
Companies  and  Island  Insurance,  that 
were  not  listed  in  appendix  B.  are 
proposed  to  be  added. 

Tne  12  insurers  listed  in  appendix  B 
of  this  notice  would  be  required  to 
report  on  their  calendar  year  1995 
activities  in  every  State  in  which  they 
had  a  10  percent  or  a  greater  market 
share.  These  reports  must  be  filed  no 
later  than  October  25.  1998.  and  set 
forth  the  information  required  by  part 
544.  As  long  as  those  12  insurers  remain 
listed,  they  would  be  required  to  submit 
reports  on  or  before  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

2.  Rental  and  Leasing  Companies 

Based  on  information  in  i4u/omofyve 
Fleet  Magazine  and  Business  Travel 
News  for  1995.  the  most  recent  year  for 
which  data  are  available.  NHTSA 
proposes  several  changes  in  appendix  C. 
As  indicated  above,  that  appendix  lists 
rental  and  leasing  companies  required 
to  file  reports.  Based  on  the  data 
reported  in  the  above  mentioned 
publications,  it  is  proposed  that  five 
rental  and  leasing  companies. 
Associates  Leasing  Inc.,  Enterprise-Rent- 
A-Car.  GE  Capital  Fleet  Services.  PHH 
Vehicle  Management  Services,  and 
Wheels.  Inc.,  be  included  in  appendix 
C.  Accordingly,  each  of  the  20 
companies  (including  franchisees  and 
licensees)  listed  in  this  notice  in 
appendix  C  would  be  required  to  file 
reports  for  calendar  year  1995  no  later 
than  October  25.  1998.  and  set  forth  the 
information  required  by  part  544.  As 
long  as  those  20  companies  remain 
listed,  they  would  be  required  to  submit 
reports  on  or  before  each  subsequent 


October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
proposed  rule  and  has  determined  the 
action  not  to  be  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  proposed  rule 
implements  the  agency's  policy  of 
ensuring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  from 
those  requirements.  Only  those 
companies  that  are  not  statutorily 
eligible  for  an  exemption  are  required  to 
file  reports. 

NHTSA  does  not  believe  that  this 
proposed  rule,  reflecting  more  current 
data,  affects  the  impacts  described  in 
the  final  regulatory  evaluation  prepared 
for  the  final  rule  establishing  part  544 
(52  FR  59,  January  2,  1987). 
Accordingly,  a  separate  regulatory 
evaluation  has  not  been  prepared  for 
this  rulemaking  action.  "The  cost 
estimates  in  the  1987  final  regulatory 
evaluation  were  adjusted  for  inflation, 
using  the  Bureau  of  Labor  Statistics 
Consumer  Price  Index  for  1997.  The 
agency  estimates  that  the  cost  of 
compliance  will  be  about  $70,500  for 
any  insurer  that  is  adde^  to  appendix  A, 
about  S28,200  for  any  insurer  added  to 
appendix  B,  and  about  $10,956  for  any 
insurer  added  to  appendix  C.  If  this 
proposed  rule  is  made  final,  for 
appendix  A.  the  agency  would  add  three 
insurers  and  remove  one  insurer:  for 
appendix  B.  the  agency  would  remove 
one  and  add  two  insurers:  and  for 
appendix  C.  the  agency  would  add  five 
additional  companies. 

The  agency  therefore  estimates  that 
the  net  effect  of  this  proposal,  if  made 
final,  would  be  a  cost  increase  to 
insurers,  as  a  group  of  approximately 
$223,980. 

Interested  persons  may  wish  to 
examine  the  1987  final  regulatory 
evaluation.  Copies  of  that  evaluation 
have  been  placed  in  Docket  No.  T86-01; 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA,  Docket  Section, 
Room  5109.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  or  by  calling 
(202) 366-4949. 

2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  and  approved  by  the 
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Office  of  Management  and  Budget 
(0MB)  pursuant  to  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  This  collection  of 
information  was  assigned  OMB  Control 
Number  2127-0547  ("Insurer  Reporting 
Requirements")  and  was  approved  for 
use  through  July  31,  2000. 

3.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq).  I  certify  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rationale  for  the  certification  is  that 
none  of  the  companies  proposed  to  be 
included  on  appendices  A,  B.  or  C 
would  be  construed  to  be  a  small  entity 
within  the  definition  of  the  RFA.  "Small 
insurer"  is  defined  in  part  under  49 
U.S.C.  33112  as  any  insurer  whose 
premiums  for  all  forms  of  motor  vehicle 
insurance  account  for  less  than  1 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States,  or 
any  insurer  whose  premiums  within  any 
State,  account  for  less  than  10  percent 
of  the  total  premiums  for  all  forms  of 
motor  vehicle  insurance  issued  by 
insurers  within  the  State.  This  notice 
would  exempt  all  insurers  meeting 
those  criteria.  Any  insurer  too  large  to 
meet  those  criteria  is  not  a  small  entity. 
In  addition,  in  this  rulemaking,  the 
agency  proposes  to  exempt  all  "self 
insured  rental  and  leasing  companies" 
that  have  fleets  of  fewer  than  50,000 
vehicles.  Any  self  insured  rental  and 
leasing  company  too  large  to  meet  that 
criterion  is  not  a  small  entity. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

5.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  proposed  rule  and  determined 
that  it  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  two 
copies  of  the  comments  be  submitted. 
All  comments  must  not  exceed  l.S  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 


submissions  without  regard  to  the  15 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  two  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  one  copy  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
accompanied  by  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  (49  CFR  part 
512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  the  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
ffeceiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  m  49  CFR  Part  544 

Crime  Insurance,  Insurance,  Insurance 
Companies,  Motor  Vehicles.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  544  is  proposed  to  be  amended 
as  follows: 

PART  544— [AMENDED] 

1.  The  authority  citation  for  part  544 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  33112;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Paragraph  (a)  of  §  544.5  would  be 
revised  to  read  as  follows- 

§  544.5    General  requirements  tor  reports. 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
not  later  than  October  25,  begirming  on 
October  25, 1986.  This  report  shall 


contain  the  information  required  by 
§  544.6  of  this  part  for  the  calendar  year 
three  years  previous  to  the  year  in 
which  the  report  is  filed  (e.g.,  the  report 
due  by  October  25,  1998  shall  contain 
the  required  information  for  the  1995 
calendar  year). 
***** 

3.  Appendix  A  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  A — hisunrv  <r  MdUi:  \  ehicle 
In,suran(  ('  Puin  ((■■■  suhiHi  '  "•   :ne 
Rpportiiii;  Rpquirrriipnis  iii  I  a ch  State 
m  V\  hi(  h  Th('\  i)i    Business 

Aetna  Life  &  Casualty  Group 
Allstate  Insurance  Group 
American  Family  Group 
American  Financial  Group ' 
American  International  Group 
California  State  Auto  Association 
CNA  Insurance  Group 
Erie  Insurance  Group ' 
Farmers  Insurance  Group 
GEICO  Corporation  Group 
ITT  Hartford  Insurance  Group 
Liberty  Mutual  Group 
Nationwide  Group 
Progressive  Group 
Prudential  of  America  Group 
Safeco  Insurance  Companies 
State  Fami  Group 
Travelers  Insurance  Group 
USAA  Group 
Zurich  Insurance  Group-U.S. ' 

4.  Appendix  B  to  Part  544  would  be 
revised  to  read  as  follows: 

Appendix  B — Issuers  of  Motor  Vehicle 
ln.suranre  Policies  Subject  to  the 
Reporting  Requirements  Only  in 
Designated  States 

Aira  Insurance  Group  (Alabama) 
Allmerica  P  &  C  Companies  (Michigan) ' 
Arbella  Mutual  Insurance  (Massachusetts) 
Auto  Club  of  Michigan  Group  (Michigan) 
Conunerce  Group.  Inc.  (Massachusetts) 
Conmiercial  Union  Insurance  Companies 

(Maine) 
Concord  Group  Insiu^nce  Companies 

(Vermont) 
Island  Insurance  Group  (Hawaii) ' 
Kentucky  Farm  Bureau  Group  (Kentucky) 
Nodak  Mutual  Insurance  Company  (North 

Dakota) 
Southern  Farm  Bureau  Group  (Arkansas, 

Mississippi) 
Tennessee  Farmers  Companies  (Tennessee) 

5.  Appendix  C  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  C — Motor  Vehicle  Rental  and 

Leasing  (.ompanip'-    Im  iuding 

1  ii.f'nsfH'v  ,ind  y  ram  hisccs)  Subject  to 

the  Repurlmt;  Rpquirernt-nts  of  Part  544 

Alamo  Rent-A-Car,  Inc. 

ARI  (Automotive  Rentals,  Inc.) 

Associates  Leasing  Inc.l 

AT&T  Automotive  Services,  Inc. 

Avis.  Inc. 

Budget  Rent-A-Car  Corporation 


!  -,1. 


,^t. 


Mondav 


p.i, 


Citicorp  Bankers  Leasing  Coqxjration 

Dollar  Rent-A-Car  Systems,  Inc. 

Donlen  Corporation 

Enterprise  Rent-A-Car ' 

GE  Capital  Fleet  Services ' 

Hertz  Rent-A-Car  Division  (subsidiary  of 

Hertz  Corporation) 
Lease  Plan  USA.  Inc. 
National  Car  Rental  System,  Inc. 
Penske  Truck  Leasing  (x)mpany 
PHH  Vehicle  Management  Services  ' 
Ryder  System,  Inc.  (Both  rental  and  leasing 

operations) 
U-Haul  International.  Inc.  (Subsidiary  of 

AMERCO) 
USL  Capital  Fleet  Services 
Wheels  InC 

Issued  on:  April  29.  1998 

L.  Rolwn  Shelton. 

Associate  Administrator  for  Safety 

Performance  Standards 

IFRDot  98-11781  Filed  5-1-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
(1.0.  0427980] 

Magnu$on-St©vt>"s  a   t  Provisions; 

Essential  Fish  H<<t>'!<<t 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  recommendations  for 
essential  fish  habitat:  notice  of  public 
hearings  and  request  for  public 
comments. 

summary:  NMFS  requests  public 
comments  on  proposed 
recommendations  for  essential  fish 
habitat  (EFH)  to  the  Western  Pacific 
Fishery  Management  Council  (Council) 
for  its  fishery  management  plans  (FMP) 
for  bottom  fish,  crustaceans,  pelagics  and 
precious  corals.  NMFS  also  announces  a 
public  hearing  on  the  proposed 
recommendations. 

DATES:  Comments  must  be  received  by 
June  22,  1998.  The  public  hearing  will 
be  held  at  7  00pm,  May  20,  1998,  in 
Honolulu,  HI. 

ADDRESSES:  The  meeting  will  be  held  at 
Tokai  University.  Pacific  Center,  2241 
Kapiolani  Blvd..  Honolulu,  HI.  Send 
comments  or  requests  for  a  copy  of  the 
proposed  EFH  recommendations  for  any 
or  all  of  the  FMPs  to:  NMFS,  Southwest 
Region,  2570  Dole  Street,  Room  106, 
Honolulu.  HI  96822-2396. 


'  lndic«les  a  newly  lilted  company  which  mutt 
file  a  report  twginning  with  the  report  due  on 
October  2S.  I99a. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Naughton,  NMFS,  Southwest  Region, 
Pacific  Islands  Area  Office,  (808)  973- 
2940. 

SUPPLEMENTARY  INFORMATION:  The 

Sustainable  Fisheries  Act  of  1996 
amended  the  Magnuson-Stevens  Fishen. 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  to  establish 
new  requirements  for  EFH  descriptions 
in  FMPs  and  require  consultation 
between  NMFS  and  Federal  agencies  on 
activities  that  may  adversely  impact 
EFH  for  species  managed  under  FMPs. 
The  Magnuson-Stevens  Act  requires  all 
Councils  to  amend  their  FMPs  by 
October  1998  to  describe  and  identify 
EFH  for  each  managed  fishery.  In 
accordance  with  the  Magnuson-Stevens 
Act,  NMFS  published  an  interim  final 
rule  in  the  Federal  Register  on 
December  19,  1997  (62  FR  66531), 
providing  guidelines  to  assist  the 
Councils  in  description  and 
identification  of  EFH  in  FMPs 
(including  adverse  impacts  on  EFH)  and 
consideration  of  actions  to  ensure 
conservation  and  enhancement  of  EFH 
The  Magnuson-Stevens  Act  also 
requires  NMFS  to  provide  each  Council 
with  recommendations  and  information 
regarding  EFH  for  each  fishery  under 
that  Council's  authority. 

NMFS  has  developed  proposed  EFH 
recommendations  for  the  identification 
of  EFH  for  each  of  the  Western  Pacific 
Council's  FMPs  through  a  process  that 
has  involved  input  from  the  Council,  its 
advisory  bodies,  and  the  fishing 
industry  at  the  Council's  public 
meetings  in  November  1997,  and  April 
1998.  . 

The  proposed  EFH  recommendations 
for  each  FMP  include  a  description  of 
EFH  for  the  managed  species;  a 
description  of  adverse  effects  to  EFH, 
including  fishing  and  non-fishing 
threats;  and  a  description  of  measures  to 
ensure  the  conservation  and 
enhancement  of  EFH.  Copies  of  the 
proposed  EFH  recommendations  are 
available  (see  ADDRESSES).  Public 
comments  are  requested  by  June  22, 
1998. 

Special  At  <  onimiul.itions 

This  meeting  will  be  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  dirertKd  to  John  Nauchton 
(see  FOR  Fuh'hec  nfcrma^on  con^^act) 
at  least  5  work.ing  aays  prior  to  me 
hearing  date. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  April  28.  1998. 
I.imcs  P    Hurvess. 

Director,  Ufjice  of  Habitat  Conservation. 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-11778  Filed  5-1-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  622 

[i  D    121197E1 
RIN  0646-AJ16 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
hishery  of  the  Gulf  of  Mexico; 
Resubmission  of  Disapproved  and 
Revised  Measure  in  Amendment  11 

agency:  National  Marine  Fisiienes 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commprce. 

ACTION:  Notice  of  agency  decision. 

summary:  NMFS  announces  the 
disapproval  of  a  revised,  previously 
disapproved  measure  submitted  by  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  and  originally 
contained  in  Amendment  11  to  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
(FMP).  The  measure  would  have 
redefined  optimum  yield  (OY)  for  that 
FMP 

ADDRESSES:  Requests  for  copies  of  the 
documents  supporting  the  disapproval 
decision  should  be  mailed  to  the 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
regional  fisher\'  management  council  to 
submit  any  fishery  management  plan  or 
amendment  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act    . 
also  requires  that  NMFS,  upon  receiving 
an  amendment,  immpdiatf  Iv  publish  a 
document  in  the  Federal  Register 
stating  that  the  amendment  is  available 
for  public  review  and  comment. 
On  December  31,  1997,  NMFS 
published  a  notice  of  availability  (NOA) 
of  a  revised,  previously  disapproved 
measure  originally  in  Amendment  11, 
and  requested  comments  (62  FR  68246). 
The  revised  definition  would  have 
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initially  set  OY  for  earh  reel  fish  stcx.k 
managed  under  the  FMP  at  a  \  leld  level 
that  would  result  in  at  least  a  30- 
percent  spawning  potential  ratio  (SPR) 
for  that  stock.  This  measure  would  have 
allowed  the  Council  to  propose  setting 
OY  for  these  species  based  on  a  more 
conservative  (higher)  SPR  level  if  the 
Reef  Fish  Stock  Assessment  Panel 
indicates  that  appropriate  biological 
information  supports  such  action. 
Additional  background,  the  Council's 
rationale  for  the  revised  measure  in  the 
amendment,  and  NMFS'  concerns  about 
inconsistency  with  national  standards  1 
diid  2  of  the  Magnuson-Stevens  Act  are 
contained  in  the  N'(3A 

On  April  3.  1998.  after  considering 
the  public  comment  received  on  the 
revised  measure.  NMFS  disapproved  the 
revised  measure  based  on  concerns 
expressed  in  the  NOA  and  sumnianzed 
here. 

Comments  and  Responses 

One  public  comment  on  the  revised 
measure  was  received. 

Comment:  A  recreational  fishing 
association  opposed  an  OY  definition  of 
40-percent  SPR  for  reef  fish  because  it 
would  f>e  inconsistent  with  the 
Magnuson-Stevens  Act  and  not  based  on 
the  best  available  scientific  information. 
The  commenter  did  not  provide  any 
rationale  in  support  of  this  position  or 
address  the  concerns  raised  by  NMFS. 

flp.spon.se:  NMFS  disagrees  with  this 
comment  because  the  best  available 
scientific  information  indicates  that  for 
some  species  an  OY  definition  based  on 
a  40-percent  SPR  would  be  necessary  to 
prevent  overfishing.  .\s  a  result,  such  a 
definition  would  be  necessary  for  the 
FMP  to  be  consistent  with  the 
Magnuson-Stevens  Act.  NMFS'  reasons 
for  disapproving  the  revised  OY 


definition  further  explain  why  NMFS 
disagrees  with  this  public  comment. 

NMFS'  Reasons  for  Disapproving  the 
Revised  Measure 

Comments  from  the  Southeast 
Fisheries  Science  Center  (SEFSC) 
indicate  that  OY  should  be  defined  at  a 
more  biologically  conservative  level 
than  30-percent  SPR  for  species  for 
which  biological  information  is 
presently  unavailable  and  for  those 
species  that  may  be  especially 
vulnerable  to  overfishing  because  they 
change  sex  and  are  believed  to  be  less 
resilient  as  they  mature.  The  SEFSC 
recommended  that  OY  be  defined  as  a 
fishing  mortality  rate  that  allows  a  40- 
pen  ent  SPR  for  these  l.S  species:  red 
porgv  (removed  from  the  FMP  under 
.Amendment  15  to  provide  for 
management  by  Florida i.  rock  hind, 
speckled  hind,  yellowedge  grouper,  red 
hind,  jewfish.  red  grouper,  misty 
grouper,  warsavs-  grouper,  snowy 
grouper,  Nassau  grouper,  yellowmouth 
grouper,  gag,  scamp,  and  yellowfin 
grouper  )ewfish  and  Nassau  grouper  are 
overfished  species. 

The  SEFSC  concluded  that  the  30- 
percent  OY  IS  inappropriate  for  the  15 
listed  species.  Spec;ifical!y.  an  OY 
definition  based  on  a  30-percent  SPR 
does  not  address  the  fact  that  some 
species  change  sex  from  female  to  male, 
which  reduces  egg  production  and  is 
believed  to  make  the  population  less 
resilient  to  fishing  and  envirorunental 
factors  that  reduce  reproductive  success. 
Use  of  a  30-percent  SPR  to  define  OY 
for  such  species  not  only  would  fail  to 
incorporate  the  best  available  scientific 
information  for  the  sex-changing 
species,  but  also  would  put  them  at  risk 
of  overfishing. 

For  the  species  listed  above  for  which 
biological  information  is  currently 


unavailable,  the  definition  of  OY  based 
on  a  30-percent  SPR  is  inconsistent 
with  NMFS'  policy  of  employing  a 
precautionary  approach  to  fishery 
management.  An  OY  definition  based 
on  a  40-percent  SPR  for  species  for 
which  biological  information  is 
presently  unavailable  is  more 
appropriate  than  one  based  on  a  30- 
percent  SPR,  because  an  OY  based  on 
30-percent  SPR  could  produce  a  fishing 
mortality  rate  that  exceeds  maximum 
sustainable  yield  (MSY)  and  result  in 
overfishing.  It  has  been  shown  over  a 
wide  range  of  stock-recruitment 
parameter  combinations  that  an  OY 
based  on  a  40-percent  SPR  has  a 
relatively  low  risk  of  producing  a 
fishing  mortality  rate  that  would  exceed 
MSY  and  result  in  overfishing.  The 
Magnuson-Stevens  Act  requires  that  OY 
be  no  higher  than  MSY.  For  these 
reasons,  NMFS  has  determined  that 
approval  of  the  resubmitted  measure 
would  risk  overfishing  of  these  species. 

Public  comments  on  the  SEFSC's 
concerns  were  specifically  invited  in  the 
NOA.  The  public  comment  did  not 
address  the  SEFSC's  concerns  or 
provide  a  basis  for  approval  of  the 
revised  measure.  Followring 
consideration  of  this  comment  and  all 
other  available  information,  NMFS 
found  that  the  OY  definition  is 
inconsistent  with  national  standards  1 
and  2.  This  finding  formed  the  basis  for 
the  final  agency  decision  to  disapprove 
the  OY  definition  as  part  of  Amendment 

n 

Authority:  16  U.S.C  1801  et seq. 

Dated:  April  28,  1998. 
RoUand  A.  Schmitten, 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FRDoc  98-11777  Filed  5-1-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
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petitions  and  applications  and  agerKy 
statements  of  organization  and  functions  are 
examples  ot  documents  appeanng  m  this 
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DEPA.'MtN-      'AGRICULTURE 

Commodity  Credit  Corporation 

Request  for  an  Approval  of  a  Num 
Information  Collection 

AQENCV:  Commodity  Credit  Corporation. 
USD  A 

ACTION:  Notice  and  request  for 
comments. 

s  vvs    ';  The  Commodity  Credit 
C.urpuration  (CCC)  is  seeking  approval 
from  the  OfHce  of  Management  and 
Budget  (OMB)  to  establish  procedures 
for  determining  the  computing 
capabilities  of  vendors,  contractors,  and 
othe^  potential  electronic  commerce 
trading  partners.  Participants  would 
include,  but  not  be  limited  to: 
Contractors  that  supply  bids  to  supply 
commodities  for  use  under  export 
donation  programs;  vendors  that  supply 
bids  for  transportation  of  commodities; 
and  contractors  that  supply  bids  to  store 
commodities. 

An  Electronic  Commerce  Capability 
Survey  will  provide  for  submission  of 
computing  capability  information  from 
the  trade.  Currently  there  is  no 
procedure  in  place  to  allow  for  the 
collection  of  computing  capability 
information.  The  new  procedure  will 
allow  CCC  to  collect  the  information 
needed  to  target  specific  labor  and  paper 
intensive  processes  for  migration 
towards  electronic  commerce. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  6,  1998  to  be 
assured  consideration 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Mehl.  Chief.  Planning  and 
Analysis  Division.  Kansas  City 
Commodity  Office.  9200  Ward  Parkway, 
Kansas  City.  Missouri  64114.  telephone 
(«lfi)  Q^fv-l.-i.lfi.  fax  (81fi)  926-6767. 

SUPPLEMENTARY  INFORMATION: 

Title:  Electronic  Commerce  Capability 
Survey. 

OMB  Number:  New  submission. 


Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  CCC  conducts  a  variety  of 
programs  under  which  information  is 
submitted  and  manually  entered  by 
CCC.  A  brief  description  of  each  of  these 
programs  is  explained  below. 

The  Dairy  and  Domestic  Operations 
Division  (D&DOD)  issues  invitations  for 
purchase  of  commodities  for  domestic 
and  dairy  programs  on  a  monthly, 
multi-month,  quarterly  and  yearly  basis. 
Vendors  respond  by  making  offers  using 
the  form  KC-327.  Domestic  Offer  Form. 
DADOD  verifies  that  the  KC-327  is 
responsive  and  manually  enters  the 
information  on  the  form  into  the  bid 
evaluation  program.  The  keypunched 
data  is  then  uploaded  into  the  Processed 
Commodities  Inventory  Management 
System  (PCIMS).  As  an  alternative  to 
keypunch,  bids  are  entered  manually  by 
using  PCIMS  bid  input  screens. 

Export  Operations  Division  (EOD) 
issues  invitations  to  purchase  or  process 
commodities  for  food  donation 
programs  monthly.  Special  invitations, 
however,  are  issued  throughout  the 
month.  Steamship  lines  currently 
respond  to  these  invitations  with  offers 
for  transportation  via  hard  copy  form 
KC-324.  Steamship  Line  Service  Offer. 
Responsive  offers  are  analyzed  by 
Traffic  Management  Division;  the  lowest 
U.S.  and  foreign  flag  offers  for  each  U.S. 
port  and  foreign  discharge  port  are 
recorded  on  form  KC-149.  Ocean  Rates. 
Form  KC-149's  are  reviewed  for 
accuracy  and  form  KC-148.  Commodity 
Requests,  is  attached.  Ocean  rate  forms 
and  commodity  request  forms  are 
forwarded  to  Information  Management 
Processing  Division  (IMPD)  for  data 
entry  and  proof  lists  are  printed  for 
review. 

Bulk  Grain  Division  (BCD)  issues 
invitations  as  needed  for  purchase  of 
grains  for  use  in  export  donation 
programs.  Grain  export  companies 
respond  to  these  invitations  for  offers  on 
form  KC-331,  Procurement  Offer  Form, 
which  is  a  part  of  each  invitation.  At  the 
same  time  BGD  issues  the  invitation, 
EOD  communicates  with  the  Private 
Volunteer  Organization  (PVO)  booking 
agent,  to  issue  a  freight  tender  for  ocean 
freight.  Once  the  steamship  line's  bid 
for  ocean  freight  is  received  from  the 
booking  agent,  the  offers  are  manually 
recorded  on  a  spread  sheet.  When  the 
grain  offers  are  evaluated,  they  are 
combined  with  the  ocean  freight 


received  from  the  booking  agent  to 
determine  lowest  landed  cost  to 
destination.  Data  entry  requires  dual  bid 
entry  for  verification  purposes. 

CCC  conducts  a  program  to  provide 
storage  adequate  to  fulfill  its  program 
needs  by  contracting  with  commercial 
warehouses  to  store  grain  in  country, 
sub-terminal,  and  terminal  locations. 
CCC  contracts  for  the  use  of  privately 
owned  facilities  in  carrying  out  this 
program.  Grain,  cotton,  and  processed 
commodity  warehouse  operators 
interested  in  storing  and/or  handling 
CCC-interest  commodities  are  required 
to  have  entered  into  a  Uniform  Storage 
Agreement  with  CCC.  Warehouse 
operators  must  meet  certain  standards 
and  complete  documents  prior  to 
receiving  CCC  approval.  Information 
which  is  provided  by  warehouse 
operators  is  entered  into  the  Grain 
Inventory  Management  System  (GIMS) 
which  is  in  turn  used  by  numerous 
other  Agency  entities.  CCC  uses  this 
data  to  develop  policy  and  implement 
program  operations. 

The  current  keypunching  processes 
require  entering  handwritten  data  and 
then  verifying  the  results.  This 
information  collection  will  enable  CCC 
to  analyze  the  computing  capability  of 
its  trading  partners  and  move  processes 
towards  electronic  commerce  in  a 
logical  and  orderly  fashion. 

Estimate  of  Burden:  Public  reporting 
burden  for  collecting  information  under 
this  notice  is  estimated  to  average  15 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Business  and  other  for 
profit  organizations. 

Respondents:  3,750. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  937  hours. 

Proposed  topics  for  comment  include: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  or  (d)  ways  to 
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minimize  the  burden  of  the  collection  of 
the  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
regarding  this  information  collection 
requirement  may  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA,  Washington,  DC  20503.  and 
to  Timothy  P.  Mehl,  Chief,  Planning  and 
Analysis  Division,  Kansas  City 
Commodity  Office,  9200  Ward  Parkway. 
Kansas  City,  Missouri  64114,  telephone 
(816)  926-3536,  fax  (816)  926-6767. 

All  comments  will  become  a  matter  of 
public  record. 

Signed  at  Washington.  DC.  April  24.  1998. 
Keith  Kelly, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
|FR  Doc.  98-11697  Filed  5-1-98;  8:45  am] 

BILLING   CODE    M'OOS-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Uniform  Grain  and  Rice  Storage 
Agreement  Fees 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  of  fees. 

SUMMARY:  The  purpose  of  this  notice  is 
to  publish  a  schedule  of  fees  to  be  paid 
to  Commodity  Credit  Corporation  (CCC) 
by  grain  and  rice  warehouse  operators 
requesting  to  enter  into  a  storage 
agreement;  increase  the  capacity  of  an 
existing  storage  agreement;  or  renew  an 
existing  storage  agreement. 
EFFECTIVE  DATE:  .\pril  1,  lf>nR 

FOR  FURTHER  INFORI>«ATION  CONTACT: 
Howard  Froehlich,  Chief,  Storage 
Contract  Branch,  Warehouse  and 
Inventory  Division,  Farm  Service 
Agency,  United  States  Department  of 
Agriculture,  1400  Independence 
Avenue,  S.W.,  STOP  0553,  Washington, 
D.C.  20250-0553.  telephone  (202)  720- 
7398.  FAX  (202)  690-3123. 

In  accordance  with  the  provisions  of 
the  Commodity  Credit  Corporation 
Charter  Act  (15  U.S.C.  714  et  seq).  CCC 
enters  into  storage  agreements  with 
private  grain  and  rice  warehouse 
operators  to  provide  for  the  storage  of 
commodities  owned  by  CCC  or  pledged 
as  security  to  CCC  for  marketing 
assistance  and  price  support  loans. 

Specifically,  7  CFR  1421.5558 
provides  that  all  grain  and  rice 
warehouse  operators  who  do  not  have 
an  existing  agreement  with  CCC  for 


storage  and  handling  of  CCC-owTied 
commodities  or  commodities  pledged  to 
CCC  as  loan  collateral,  but  who  desire 
such  an  agreement,  must  pay  an 
application  and  examination  fee  for 
each  warehouse  for  which  CCC  approval 
is  sought  prior  to  CCC  conducting  the 
original  warehouse  examination. 

A  review  of  the  revenue  collected  for 
application  and  examination  fees 
indicates  that  the  fees  collected  are 
insufficient  to  meet  costs  incurred  by 
CCC  for  warehouse  examinations  and 
contract  origination  administrative 
functions.  Accordingly,  beginning  April 
1  with  the  start  of  the  1998-99  contract 
year,  the  fees  are  changed  by  increasing 
by  10  percent  those  fees  applicable  to 
the  1997-98  contract  year.  The  fee  will 
be  computed  at  the  rate  of  $15  for  each 
10,000  bushels  of  storage  capacity  or 
fraction  thereof,  but  the  fee  will  be  not 
less  than  $150  nor  more  than  $1,500. 

Further,  each  warehouse  operator 
who  has  a  non-federally  licensed  grain 
or  rice  warehouse  in  States  that  do  not 
have  a  cooperative  agreement  with  CCC 
for  warehouse  examinations  must  pay 
an  annual  fee  to  CCC  for  each  such 
warehouse  which  is  approved  by  CCC  or 
for  which  CCC  approval  is  sought.  The 
collection  of  the  annual  fee  by  CCC  is 
currently  suspended.  CCC  continues  to 
suspend  collection  of  the  annual  fee,  but 
CCC  may  reinstate  the  aimual  fee  by 
future  notice  to  the  industry. 

Signed  at  Washington.  DC,  on  April  27, 
1998 

Keith  Kelly. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
IFR  Doc  98-11695  Filed  5-1-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Reinstatement  of 
an  Information  Collection 

AGENCY:  Rural  Housing  Service,  Rural 

Business-Cooperative  Service,  Rural 

Utilities  Service,  and  Farm  Service 

Agency.  USDA. 

ACTION:  Proposed  collection:  Comments 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service  (RHS),  the  Rural  Business- 
Cooperative  Service  (RES),  Rural 


Utilities  Service  (RUS),  and  the  Farm 
Service  Agency's  (FSA)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  compliance  with  Civil  Rights 
laws. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  6,  1998  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  Micheli,  Equal  Opportunity 
Specialist,  Rural  Development,  U.S. 
Department  of  Agriculture,  STOP  0703. 
1400  Independence  Ave.,  S.W., 
Washington.  DC  20250-0703. 
Telephone  (202)  690-9812  (voice)  or 
690-9809  (TDD). 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1901-E,  Civil  Rights 
Compliance  Requirements. 

OMB  Number:  0575-0018. 

Type  of  Request:  Reinstatement  of  an 
information  collection. 

Abstract:  The  information  collection 
under  OMB  Number  0575-0018  enables 
the  RHS,  RBS,  RUS,  and  FSA  to 
effectively  monitor  a  recipient's 
compliance  with  the  civil  rights  laws, 
and  to  determine  whether  or  not  service 
and  benefits  are  being  provided  to 
beneficiaries  on  an  equal  opportunity 

QQci  c 

The  RBS,  RHS.  RUS,  and  FSA, 
formerly  the  Farmers  Home 
Administration,  are  required  to  provide 
Federal  financial  assistance  through  its 
fanner,  housing,  and  community  and 
business  programs  on  an  equal 
opportunity  basis.  The  laws 
implemented  in  7  CFR  Part  1901. 
Subpart  E  ("1901-E"),  require  the 
recipients  of  RBS.  RHS,  RUS.  and  FSA's 
Federal  financial  assistance  to  collect 
various  types  of  information,  including 
information  on  participants  in  certain  of 
these  agencies'  programs,  by  race,  color, 
and  national  origin.  While  these 
agencies  realize  that  the  provisions  of 
1901-E  are  outdated  as  the  result  of 
statutory  amendment  and  other 
processes  of  law.  the  information 
needed  to  be  collected  under  this 
implementing  regulation  is  not  affected 
by  the  obsolete  nature  of  the  regulation. 
The  RBS.  RHS,  RUS,  and  FSA  use  the 
information  to  monitor  a  recipient's 
compliance  with  the  civil  rights  laws, 
and  to  determine  whether  or  not  service 
and  benefits  are  being  provided  to 
beneficiaries  on  an  equal  opportunity 
basis.  The  agencies  are  in  the  process  of 
revising  1901-E.  and  expect  to  publish 
for  comment  a  Federal  Register 
document  proposing  these  revisions  in 
1998.  The  following  laws  implemented  , 
are  7  CFR  1901-E: 

a.  Title  VI  of  the  Civil  Rights  Act  of 
1964  ("Title  VI").  The  implementing 
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regulations  for  this  Act  issued  by  the 
Department  of  Justice  and  the 
f  .ent  of  Agriculture  requires 

isofRBS',  RHS'  RUSand 
KSA<v  program  assistance  to  collect 
information  on  the  race/national  origin 
of  the  beneficiaries  of  their  specific 
programs.  This  information  is  used  by 
the  RBS.  RHS.  RUS.  and  FSA  for 
compliance  review  and  monitoring 
purposes  for  Title  VI. 

b.  Title  VIII  of  the  Civil  Rights  Act  of 
1»68  (as  amended)  ("Title  VIII).  Section 
808a  of  Title  VIII  (42  U.S  C.  3608a 
(1988)).  in  pertinent  part,  requires  the 
Secretary  of  Agriculture  to  collect  racial 
and  ethnic  data  on  beneficiaries  and 
recipients  of  USDA  housing  programs. 
Furthermore,  the  implementing 
regulations  issued  by  the  Department  of 
Housing  and  Urban  Development 
("HUD")  and  adopted  by  the  RBS.  RHS. 
RUS,  and  FSA.  requires  recipients  and 
other  participants  in  RHS's  housing 
programs  affirmatively  to  further  fair 
Housing  by  providing  housing  and  the 
opportunity  to  acquire  housing  in  a  non- 
discriminatory fashion.  One  way  to 
demonstrate  compliance  with  Title  VIII 
is  to  prepare  affirmative  fair  housing 
marketing  plans,  and  to  collect  and 
maintain  data  to  ref1e<:t  compliance  with 
the  requirements  of  that  plan. 
Furthermore,  under  the  Memorandum 
of  Understanding  between  HUD  and 
USDA,  many  complaints  of  fair  housing 
violation  by  USDA  recipients  will  be 
processed  by  HUD.  The  collection  and 
maintenance  of  these  data  will  assist  in 
this  enforcement  effort 

c.  E.xecufive  Order  11246.  The 
implementing  regulations  issued  by  the 
Department  of  Labor  (DOL)  and  adopted 
by  the  RBS.  RHS.  RUS.  and  FSA.  require 
recipients  of  Federally  assisted 
construction  contracts  of  $10,000  or 
more  to  maintain  goals  for  hiring 
minorities  and  females,  and  to  submit 
employment  utilization  reports  to  the 
DOL's  Office  of  Federal  Contract 
Compliance  Programs. 

The  information  collected  and 
maintained  by  the  recipients  of  certain 
programs  from  RBS.  RHS.  RUS.  and 
FSA  is  used  internally  by  these  agencies 
for  monitoring  compliance  with  the 
civil  rights  laws  and  regulations.  This 
information  is  made  available  to  USDA 
officials,  officials  of  other  Federal 
agencies,  and  to  Congress  for  reporting 
purposes.  Without  the  required 
information.  RBS.  RHS.  RUS,  FSA  and 
its  recipients  will  lack  the  necessary 
documentation  to  demonstrate  that  their 
programs  are  being  administered  in  a 
nondiscriminatory  manner  and  in  full 
compliance  with  the  civil  rights  laws.  In 
addition,  the  RBS.  RHS.  RUS.  and  FSA. 
and  their  recipients  would  be 


vulnerable  in  lawsuits  alleging 
discrimination  in  the  affected  programs 
of  these  agencies  and  would  be  without 
appropriate  data  and  documentation  to 
defend  themselves  by  demonstrating 
that  services  and  benefits  are  being 
provided  to  beneficiaries  on  an  equal 
opportunity  basis. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 

Respondents:  Recipients  of  RBS.  RHS. 
RUS.  and  FSA's  Federal  financial 
assistance,  loan,  and  loan  guarantee 
programs. 

Estimated  Number  of  Respondents: 
19,565. 

Estimated  Number  of  Responses  per 
Respondent:  5.40. 

Estimated  Total  Annual  Burden  on 
Respandents:  533,017. 

Copies  of  this  information  collection 
can  be  obtained  from  Richard  Gartman. 
Regulations  and  Paperwork 
Management  Branch.  Support  Services 
Division,  at  (202)  720-9745. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Rural 
Development,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Agencies' 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Richard 
Gartman.  Regulations  and  Paperwork 
Management  Branch.  Support  Services 
Division,  U.S.  Department  of 
Agriculture.  Rural  Development.  Ag  Bov 
0743.  Washington.  DC  20250.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  April  2U.  1998. 
Jill  Long  Thompson. 
Undersecretary.  Rural  Development. 

Dated:  April  4.  1998. 
August  Schumacher,  |r.. 
Under  Secretary.  Farm  and  Foreign 
Agricultural  Services. 
IFR  Doc  98-11693  Filed  5-1-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

List  of  Warehouses  and  Availability  of 
List  o(  Cancellations  and/or 
Terminations 

AGENCY:  Farm  Service  Agency,  USDA. 
ac^on:  Notice  of  publication. 

summary:  Notice  is  hereby  given  that 
the  Farm  Service  Agency  has  published 
a  list  of  warehouses  licensed  under  the 
United  States  Warehouse  Act  (7  U.S.C. 
241  et.  seq.)  as  of  December  31.  1997,  as 
required  by  section  26  of  that  Act  (7 
U.S.C.  266).  A  list  of  cancellations  or 
terminations  that  occurred  during 
calendar  year  1997  is  also  available. 
Interested  persons  may  obtain  a  copy  of 
either  list  from  the  person  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Fr\ .  Farm  Service  Agency.  Warehouse 
and  Inventory  Division,  U.S. 
Department  of  Agriculture,  STOP  0553, 
1400  Independence  Avenue,  S.W., 
Washington.  DC  20250-0553;  e-mail 
requests  may  be  sent:  Judy — 
Fry@wdc.fsa.usda.gov.;  telephone  202- 
720-3822. 

Signed  at  Washington.  D.C..  on  April  24. 
1998. 

Keith  Kelly. 

Administrator.  Farm  Service  Agency. 
IFR  Doc.  98-11696  Filed  5-1-98;  8:45  ami 

BILUNO  COOE  M10-0&-P 


DEPARTMENT  OF  AGRICULTURAL 

Foreign  Agricultural  Service 

Types  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Overseas  Under  Section  416(b)  of  the 
Agricultural  Act  of  1949.  as  Amended, 
m  Fiscal  Year  1998 

AGENCY:  Foreign  Agricultural  Service, 

action:  Notice. 

SUMMARY:  On  April  6,  1998,  the 
Secretary  of  Agriculture  determined  that 
10,500  metric  tons  of  nonfortified  nonfat 
dry  milk  packaged  in  25  kilogram  bags 
are  available  for  donation  overseas 
under  section  416(b)  of  the  Agricultural 
Act  of  1949,  as  amended,  during  fiscal 
year  1998. 

i^OR  Fun^HEP  INFORMATION  CONTACT: 

Ira  Branson.  Director.  CCL  Program 
Support  Division.  FAS,  USDA.  (202) 
720-3573. 
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Dated:  April  28,  1998 
Christopher  E  Goldthwait, 
AcUng  Admmtstrator.  Foreign  Agricultural 
Service. 
[FR  E)oc.  98-11698  Filed  5-1-98;  8:45  ami 

WLUNG  cooc  MIO-IO-M 

DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Notice  of  Agricultural  Policy  Advisory 
Committee  for  Trade  and  Agricultural 
Technical  Advisory  Committees  for 
Trade  Meetings 

AGENCY:  Foreign  Agricultural  Service. 
ACTION:  Notice  of  meetings. 

summary:  The  Agricultural  Policy 
Advisory  Committee  for  Trade  (APAC) 
and  the  Agricultural  Technical  Advisorv 
Committees  for  Trade  (ATACs)  will 
hold  meetings  during  the  period  of  May 
1,  1998-December  20.  1998.  The 
meetings  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  agricultural  trade  policy 
that  include,  but  are  not  limited  to, 
issues  concerning  GATT  accession 
negotiations  with  various  countries; 
U.S. /Mexico  bilateral  agricultural  trade 
issues;  U.S. /Canada  bilateral 
agricultural  trade  issues;  international 
sanitary  and  phytosanitar\'  barriers  to 
trade;  and  WTO  Uruguay  Round 
Agreement  implementation  issues. 

Pursuant  to  section  2155(f)(2)  of  title 
19  of  the  United  States  Code,  the  U.S. 
Trade  Representative  has  determined 
that  these  meetings  will  be  concerned 
solely  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
development  by  the  United  States 
Government  of  trade  policy  priorities, 
negotiating  objectives,  bargaining 
positions.  Accordingly,  these  meetings 
will  be  closed  to  the  public. 

ADDRESSES:  The  meetings  will  be  held  at 
the  U.S.  Department  of  Agriculture,  14th 
and  Independence  Avenues,  S.W., 
Washington,  DC.  20250  unless  an 
alternate  site  is  necessan,' 

FOR  FURTHER  INFORMATION  CONTACT: 
Pate  Felts.  Director  of  Intergovernmental 
Affairs,  Office  of  the  United  States 
Trade  Representative  at  (202)  395-6120 
or  Paula  Thomasson.  Joint  Executive 
Secretary.  Agricultural  Policy  Advisory 
Committee  for  Trade,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  at  (202)  720-6829. 

Dated:  April  28. 1998. 
Lon  Hatamiya, 

Administnitor.  Foreign  Agricultural  Service. 
(FR  Doc  98-11789  Filed  5-1-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection.  Packers  and 
Stockyards  Administration 

Designation  for  the  Champaign  (IL), 
Eastern  Iowa  (lA),  and  Enid  (OK)  Areas 

AGENCY;  Gram  Inspection,  Packers  and 
Sto<  kvards  Admmislration  (GIPSA). 
ACTION:  Notice. 

summary:  GIPSA  announces  the 
riesii;na!ion  of  Champaign-Danville 
Gram  inspection  Departments,  Inc. 
(Champaign),  Eastem-Iowa  Grain 
Inspection  and  Weighing  Service,  Inc. 
(Eastern  Iowa),  and  Enid  Grain 
Inspection  Company.  Inc.  (Enid),  to 
provide  official  ser\'ices  under  the 
United  States  Grain  Standards  Act,  as 
amended  !.^cti 
EFFECTIVE  DATE;  .Ma>  1,  1998. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart.  Chief  Review  Branch,  Compliance 
Division,  .STOP  ,■^604,  Room  1647-S, 
140fi  independence  Avenue,  S.W., 
Washington   IX  2025O-'^Rn4 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  .M  Hart,  at  202-'^0->^"  J5. 
SUPPLEMENTARY  INFORMATION;  This 
action  has  been  re\ie\Ned  ar'.c; 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  applv 
to  this  action. 

In  the  December  1.  1997,  l-ederal 
Register  (62  FR  63513).  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Champaign  and  Enid  to 
submit  an  application  for  designation. 
Applications  were  due  by  December  30 
1997.  Champaign  and  Enid,  the  only 
applicants,  each  applied  for  designation 
to  provide  official  services  in  the  entire 
area  currently  assigned  to  them. 

In  the  December  17.  1997.  Federal 
Register  (62  FR  66051),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 
to  Eastern  Iowa  to  submit  an  application 
for  designation.  Applications  were  due 
by  January  15  1998.  Eastern  Iowa,  the 
only  applicant,  appUed  for  designation 
to  provide  official  services  in  the  entire 
area  currently  assigned  to  them. 

Since  Champaign,  Eastern  Iowa,  and 
Enid  were  the  only  applicants,  GIPSA 
did  not  ask  for  comments  on  them. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7{0(1)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Champaign,  Eastern 
Iowa,  and  Enid  are  able  to  provide 
official  services  in  the  geographic  areas 


for  which  they  applied.  Effective  June  1, 
1998,  and  ending  May  31,  2001, 
Champaign  is  designated  to  provide 
official  services  in  the  geographic  area 
specified  in  the  December  1, 1997, 
Federal  Register.  Effective  August  1, 
1998,  and  ending  May  31,  2001,  Eastern 
Iowa  is  designated  to  provide  official 
services  in  the  geographic  area  specified 
in  the  December  17, 1997,  Federal 
Register.  Effective  July  1,  1998,  and 
ending  May  31,  2001,  Enid  is  designated 
to  provide  official  services  in  the 
geographic  area  specified  in  the 
December  1,  1997,  Federai  Register 

Interested  persons  may  ontam  official 
services  by  contacting  Champaign  at 
217-398-0723,  Eastern  Iowa  at  319- 
322-7149, and  Enid  at  405-233-1121. 

Authority:  Pub.  L.  94-582,  90  SUt.  2867, 
as  amended  (7  U.S.C.  71  etseq.]. 

Dated:  April  27.  1998. 
Neil  E.  Porter, 

Director.  Compliance  Division. 
(FR  Doc.  98-1 1694  Filed  5-1-98;  845  ami 
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DEPARTMENT  OF  AGRiCUL"^uC;r 

Natural  Resource  Consei'vation 
Service 

Notice  of  Proposed  Change  tc  t^e 
Natural  Resources  Conservation 
Service  s  National  Handoook  of 
Conservation  Practices 

AGENCY;  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture,  New  York 
State  Office. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices. 
Section  IV  of  the  New  York  State  NRCS 
Field  Office  Technical  Guide  (FOTG)  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  to 
issue  a  series  of  new  conservation 
practice  standards  in  its  National 
Handbook  of  Conservation  Practices. 
These  new  standards  include; 
Agrichemical  Mixing  Facility  (NY702) 
and  Record  Keeping  (NY748). 
DATES:  Comments  will  be  received  on  or 
before  June  3.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  vmting  to  Richard  D. 
Swenson.  State  Conservationist.  Natural 
Resources  Conservation  Service  (NRCS). 
441  S.  Salina  Street.  Fifth  Floor.  Suite 
354,  Syracuse.  New  York,  13202-2450. 
Copies  of  these  standards  are  available 
by  request  from  th»^  ph>^\e  individual. 
SUPPLBIB<TARY  iNf  drmation:  Section 
343  of  the  Federal  Agricultural 
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Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after  the 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
hijfhly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  April  24.  1998. 
Steven  L.  Machovec. 

Actinn  State  Conservationist.  Satuml 

Resources  Conservation  Service.  Syracuse. 

NY. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-20 1-802] 

Gray  Portland  Cement  and  Clinker 
From  Mexico:  Amended  Final  Results 
of  Antidumping  Duty  Administrative 

AGENCY:  import  Administration. 
Inturnational  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  4.  19<)8 
FOR  FURTHER  INFORMATION  CONTACT: 
Nithya  Nagarajan.  Kristen  Stevens,  or 
lohn  Totaro,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  N.W. 
Washington.  DC.  20230;  telephone: 
(202) 482-3793. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930 
(hereinafter,  "the  Act")  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  old  regulations  (19  CFR  part 
353  (1997)). 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 


other  than  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  2523.29  and  cement  clinker  is 
currently  classifiable  under  HTS  item 
number  2523.10.  Gray  portland  cement 
has  also  been  entered  under  HTS  item 
number  2523.90  as  "other  hydraulic 
cements."  The  HTS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes  only.  Our 
written  description  of  the  scope  of  the 
order  remains  dispositive. 

Amendment  of  Final  Results 

On  March  16.  1998.  the  Department  of 
Commerce  (the  Department)  published 
the  final  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  Gray  Portland  Cement  and  Clinker 
from  Mexico  (63  PR  12764  ).  This 
review  covered  CEMEX  S.A  de  C.V 
(CEMEX).  and  its  affiliate.  Cementos  de 
Chihuahua  (CDC),  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States.  The  period  of  review 
(FOR)  is  August  1.  1995  through  July  31. 
1996. 

On  March  24.  1998.  counsel  for 
petitioner,  the  Southern  Tier  Cement 
Producers  Committee,  filed  allegations 
of  clerical  errors  with  regard  to  the  final 
results  in  the  sixth  administrative 
review  of  the  antidumping  duty  order  of 
gray  portland  cement  and  clinker  from 
Mexico.  On  April  3.  1997.  counsel  for 
the  respondent.  CEMEX,  also  filed 
allegations  of  clerical  errors  with  regard 
to  this  review.  Petitioner  then  filed 
rebuttal  comments  on  April  10.  1998. 
The  Department,  upon  review  of  the 
allegations,  agrees  that  certain  aspects  of 
the  final  results  constitute  ministerial 
errors  within  the  meaning  of  19  CFR 
353.28.  and  is  hereby  issuing  an 
amended  final  based  on  corrections  for 
these  ministerial  errors. 

First.  CEMEX  and  petitioner  noted 
that  the  margin  program  contained  an 
incorrect  instruction  which  resulted  in 
an  incorrect  calculation  of  home  market 
credit  and  inventory  can7ing  cost.  The 
Department,  upon  review  of  the  margin 
program  determined  that  the  original 
final  margin  program  failed  to  perform 
the  proper  mathematical  calculation  in 
calculating  home  market  credit  and 
inventory  carrying  cost,  and  U.S.  credit 
and  inventory  carrying  cost.  The 
Department  has  corrected  the  amended 
final  margin  program  to  reflect  these 
changes.  For  a  complete  discussion  of 
the  Department's  corrected  margin 
program,  please  see  the  amended  final 
results  analysis  memo  from  the  case 
analyst  to  the  file. 

Second,  CEMEX  contends  that  the 
Department  used  an  incorrect  factor  to 


convert  quantities  from  short  tons  to 
metric  tons  in  the  margin  calculation 
program.  CEMEX  did  not  raise  this 
alleged  error  in  its  case  brief  for  the 
sixth  review.  The  petitioner  argues  that 
the  Department  used  this  conversion 
factor  in  the  fifth  review  amended  final 
results,  the  sixth  review  preliminary 
results,  and  the  sixth  review  final 
results.  We  agree  with  petitioner, 
moreover,  CEMEX  did  not  object  to  the 
explicit  statement  in  the  Federal 
Register  notice  of  the  fifth  review 
amended  final  results  that  the 
Department  used  the  conversion  factor 
CEMEX  now  contests— .907194  metric 
tons  per  short  ton — in  the  amended  final 
results.  The  Department's  short  ton/ 
metric  ton  conversion  factor  (1 
MT=1.1023  ST;  1/1.1023=0.907194) 
varies  by  0.000009  from  the  factor 
proposed  by  CEMEX  as  the 
"numerically  correct"  factor  (1  ST=2000 
Lbs.;  1  MT=2,204.623  Lbs.;  2000/ 
2.204.623=O.9O77S5y.  Clearly,  the 
Department's  conversion  factor  is  also 
"numerically  correct."  but  refiects  a 
different  calculation  methodology  from 
that  proposed  by  CEMEX.  Thus,  the 
Department  did  not  err  by  using  this 
factor,  and  we  will  not  depart  from 
established  practice  by  adopting 
CEMEX 's  conversion  factor  for  the  sixth 
review  amended  final  results. 

Third.  CEMEX  alleges  that  the 
Department  used  incorrect  infiation 
factors  for  the  months  of  December  1995 
and  January  1996  in  its  calculation  of 
the  difference  in  merchandise  (DIFMER) 
adjustment.  Petitioner  did  not  object  to 
the  corrected  inflation  factor,  but  noted 
that  the  Department  failed  to  use  the 
appropriate  costs,  as  revised  after 
verification,  in  the  DIFMER  adjustment 
calculation.  Upon  review  of  the  margin 
program,  the  Department  determined 
that  CEMEX  and  petitioner  are  both 
correct,  therefore,  we  have  revised  the 
inflation  factors  for  the  months  of 
December  1995  and  January  1996, 
revised  the  cost  of  production  to  reflect 
the  costs  as  reported  to  us  after 
verification,  and  recalculated  DIFMER 
for  both  CEMEX  and  its  collapsed 
affiliate,  CDC.  For  a  complete  discussion 
of  the  Department's  corrected  margin 
program,  please  see  the  amended  final 
results  analysis  memo  from  the  case 
analyst  to  the  file. 

Finally,  petitioner  alleges  that  the 
Department  failed  to  issue  a  final  duty 
absorption  finding  in  the  Federal 
Register  notice  for  the  final  results  of 
review.  CEMEX  did  not  rebut 
petitioner's  allegation.  Upon  review  of 
the  final  results,  the  Department  has 
determined  that  its  position  has  not 
altered  from  the  preliminary  results  of 
review  and  has  determined  that  the 
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parties  to  the  proceeding  did  not 
comment  on  the  Department's 
preliminary  finding.  Therefore, 
consistent  with  our  prior  practice,  the 
Department  will  continue  to  adhere  to 
its  preliminary  finding  for  the  final 
results  of  review.  However,  due  to  the 
fact  that  the  final  weighted-average 
dumping  margin  was  revised  between 


the  preliminary  and  final  results,  we 
have  finally  determined  that  CEMEX 
has  margins  on  92.49  percent  of  its  U.S. 
sales. 

Pursuant  to  section  353.28  of  the 
Department's  regulations,  parties  to  the 
proceeding  will  have  5  days  after  the 
date  of  publication  of  this  notice  to 
notify  the  Department  of  other 


ministerial  or  clerical  errors,  as  well  as, 
5  days  thereafter  to  rebut  any  comments 
by  parties. 

Amended  Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margins 
exist: 


Manutacturer/Exporter 

Time  penod 

Margin 
(percent) 

CEMEX  S  A  de  C  V       .'. 

8/V95-7/31/96 

37.49 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  "The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective,  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  gray  portland  cement  and  clinker 
from  Mexico,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  61.85 
percent  for  gray  portland  cement  and 
clinker,  the  all  others  rate  established  in 
the  LTFV  investigations.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Gray  Portland  Cement  and 
Clinker  ft-om  Mexico,  55  FR  29244, 
(1990). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  21.  1998. 
Robert  S  LaRu.ssa. 

Assistant  Secretary  for  Import 

Administration. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-^08-605] 

Industrial  Phosphoric  Acid  from  Israel; 
Extension  of  Time  Limit  for 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  administrative 
review  of  the  countervailing  duty  order 
on  industrial  phosphoric  acid  from 
Israel,  covering  the  period  January  1, 
1996  through  December  31,  1996.  This 


extension  is  made  pursuant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act. 

EFFECTIVE  DATE:  May  4, 1998. 

FOR  c^UP"^HEC  iN^0BMA■'^3^N  :,3srrACT: 
uana  Mermeistein  or  Mana  MacKay. 
Office  of  CVD/AD  Enforcement  VI. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

POS"'PONEMENT:  Under  the  Act,  the 
Department  of  Commerce  (the 
Department)  may  extend  the  deadline 
for  issuance  of  the  preliminary  results  of 
review  if  it  determines  that  it  is  not 
practicable  to  issue  the  preliminary 
results  writhin  the  statutory  time  limit  of 
245  days  after  the  last  day  of  the  month 
in  which  the  anniversary  of  the  date  of 
the  publication  of  the  order  occurs.  The 
Department  finds  that  it  is  not 
practicable  to  issue  the  preliminary 
results  for  the  calendar  year  1996 
administrative  review  of  industrial 
phosphoric  acid  from  Israel  within  this 
time  limit.  (See  Memorandum  from  the 
Acting  Deputy  Assistant  Secretary  for 
Import  Administration,  dated  April  27, 
1998.  to  the  Acting  Assistant  Secretary 
for  Import  Administration,  "Industrial 
Phosphoric  Acid  from  Israel:  Extension 
of  the  Deadline  for  the  Preliminary 
Results  of  the  1996  Administrative 
Review  (January  1,  1996  through 
December  31,  1996"),  which  is  a  public 
document  on  file  in  the  Central  RJecords 
Unit.) 

In  accordance  with  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act,  the  Department  will 
extend  the  time  for  issuance  of  the 
preliminary  results  of  this  review  from 
May  4, 1998  to  no  later  than  August  31, 
1998. 
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Dated:  April  27.  1998 
Maria  Harris  Tildon. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 
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DEPA       M    NT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  042798A] 

Incidental  Take  of  Marine  Mammals; 
Botllenose  Dolphins  and  Spotted 
Dolphins 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  and  implementing 
regulations,  notification  is  hereby  given 
that  1-year  letters  of  authorization  to 
take  bottlenose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
removal  activities  were  issued  on 
February  12.  1998.  to  Pogo  Producing 
Co.;  and  on  April  1,  1998,  to  Burlington 
Resources  Offshore.  Inc.  and  Apache 
Corp.  all  of  Houston  TX;  and.  on  April 
24,  1998,  to  Chevron  U.S.A.  of  New 
Orleans,  LA 

ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources. 
NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N,  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead.  Office  of 
Protected  Resources,  NMFS.  (301)  713- 
2055  or  Colleen  Coogan,  Southeast 
Region  (813)  570-5312. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(Al  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA.  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 


comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition.  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12.  1995  (60  FR  53139).  and 
remain  in  effect  until  November  13, 
2000. 

Issuance  of  these  letters  of 
authorization  are  based  on  a  finding  that 
the  total  takings  will  have  a  negligible 
impact  on  the  bottlenose  and  spotted 
dolphin  stocks  of  the  Gulf  of  Mexico. 

Dated:  April  29.  1998. 
P.  Michael  Payne. 

Chief.  Marine  Mammal  Division,  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service. 

|FR  Doc.  98-11780  Filed  5-1-98;  8:45  ami 

BILUNQ  OOOE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospneric 
Administration 

[I.D.  042098C] 

Marine  M.i-'V'T;»)S   Porf<-i.' no  959 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Cetacean  Research  Unit,  P.O.  Box 
159,  Gloucester.  Massachusetts  01930, 
has  requested  an  amendment  to 
scientific  research  Permit  No.  959. 
DATES:  Written  comments  must  be 
received  on  or  before  June  3.  1998. 
ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 
Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13705.  Silver  Spring, 
MD  20910  (301/713-2289); 


Regional  Administrator,  Northeast 
Region,  National  Marine  Fisheries 
Service.  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298  (508/281- 
9250);  and 

Regional  Administrator,  Southeast 
Region.  National  Marine  Fisheries 
Service,  9721  Executive  Center  Drive, 
North.  St.  Petersburg,  FL  33702-2432 
(813/570-5301). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  sp)ecific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 
feannie  Drevenak. 301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
suD)ect  amendment  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  e(  seq.).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  Permit  Holder  is  currently 
authorized  to  conduct  photo- 
identification  and  observational  studies 
on  400  humpback  whales(Megop(ero 
novaeangliae],  250  finback  whales 
[Balaenoptera  physalus).50  sei  whales 
{Balaenoptera  borealis],  and  50  right 
whales  [Eubalaena  glacialis]  annually  in 
the  waters  of  Maine.  New  Hampshire, 
Massachusetts,  Virginia,  North  Carolina, 
Georgia,  and  Florida  over  a  5-year 
period. 

The  Holder  is  now  requesting  that  the 
Permit  be  amended  to  authorize:  (1) 
biopsy  sampling  of  up  to  150  humpback 
whales  from  the  Gulf  of  Maine  feeding 
population,  ranging  from  New  York  to 
Nova  Scotia:  and  (2)  suction  cup  tagging 
with  time-depth  recorders/VHF  radio 
tags  of  up  to  50  humpback  whales  from 
the  same  population,  and  50  finback 
whales  from  the  New  England  feeding 
population,  over  the  remaining  duration 
of  the  permit.  The  biopsy  samples  will 
be  used  for  several  purposes,  including 
an  investigation  into  using  skin  collagen 
tensile  strength  as  a  means  to  estimate 
the  age  of  a  sampled  whales,  an 
examination  of  its  recent  exposure  to 
human  pathogens,  and  mole<:ular 
genetic  studies.  Time-depth  recorders/ 
VHF  radio  tags  multi-sensor  packages 
will  be  used  in  conjunction  with  sonar 
traces  to  understand  the  feeding  ecology 
of  endangered  whales  in  New  England. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
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Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  April  28,  1998. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  98-11779  Filed  5-1-98;  8:45  ami 

BILLING  CODE  3S1&-2J-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Coverage  of  Import 
Limits  and  Visa  and  Certification 
Requirements  for  Certain  Part- 
Categories  Produced  or  Manufactured 
in  Various  Countries;  Textile  and 
Apparel  Categories  With  the 
Harmonized  Tariff  Schedule  of  the 
United  States:  Changes  to  the  1998 
Correlation;  Corrections 

April  28.  1998. 

In  the  letter  to  the  Commissioner  of 
Customs  published  in  the  Federal 
Register  on  March  31,  1998  (63  FR 
15387),  2nd  column,  in  the  table  under 
"HTS  change."  lines  10  and  11,  correct 
the  1st  four  digits  of  each  HTS  number 
for  Category  670-L  from  "4209"  to 
"4202." 

In  the  letter  to  the  Commissioner  of 
Customs  published  in  the  Federal 
Register  on  April  13,  1998  (63  FR 
17993).  2nd  column,  in  the  table  under 
"HTS  Change"  for  Categories  369-L  and 
670-L,  correct  the  1st  four  digits  of  each 
HTS  number  ft^m  "4209"  to  "4202." 

In  the  notice  published  in  the  Federal 
Register  on  April  13.  1998  (63  FR 
17993),  3rd  column,  in  the  table,  correct 
the  1st  four  digits  of  each  HTS  number 
from  "4209"  to  "4202." 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  98-11727  Filed  5-1-98;  8:45  am] 

BtLLINQ  CODE  3S10-DR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING; 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  May 

29.  1998. 

PLACE:  1155  21st  St..  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 


CONTACT  PERSON  FOR  MORE  iNFORMATiON. 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-11827  Filed  4-30-98;  10:29  ami 

BILUhtG  CODE  6351 -01 -M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  May 

iJ,  1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  iNFORMft-^iON 

Jean  .■\,  WebD,  ZU^— ilb-5iuu- 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

FFR  Dor  QH-n828  Filed  4-30-98;  10:29  ami 

B:_iMG  code   SMI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  1 1:00  a.m..  Friday.  May 

15,  1998. 

place:  1155  21st  St,  N.W.,  Washington. 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters- 

CONTACT  PERSON  FOR  MORE  INFORV.ATHDN. 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  98-11829  Filed  4-30-98;  10:29  am) 

BILLING  CODE  835' -01 -M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETiNG: 

Commodity  Futures  Trading 
Commission 

TIME  AHD  DATE:  1 1:00  a.m.,  Friday.  May 
8, 1998. 

PLACE:  1155  21st  St..  N.W.,  Washington, 
D.C.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 


MAKERS  ' :  et  :    s?  dered:  Surveillance 

Matters 

CONTACT  PERSON.  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  98-11830  Filed  4-30-98;  10:29  ami 

BILUNG  COOr  63S1-01-M 


COMMODITY  FUTURES  TRADtNG 
COMMISSION 

Sunshine  Ac!  Mee!i"iC 
AGENC  "OlDiNO  ^"E  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  date:  11:00  a.m..  Friday.  May 

1. 1998. 

PLACE:  1155  21st  St..  N.W.,  Washington. 

DC.  9th  Floor  Conference  Room. 

S'A'.S;  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc  98-11831  Filed  4-30-98;  10:29  am) 

BILLING  CODE  S3S1-01-M 


COMMODITY  FUTURES  -ka:-MG 
COMMISSION 

S..nsh:"e  A:.'  Meeting 

AGENCY  HOLDING  THE  MEETtNG: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  date:  2:00  p.m..  Monday.  May 

25.  1998. 

PLACE:  1155  21st  St..  N.W.,  Washington. 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MA-'FRS  '  :  Bf   CONSIDERED: 

Aujuuicatury  .Vlatters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  98-11832  Filed  4-30-98;  10:30  am) 

BtLLMG  CODE  63$1-01-M 


COMMODITY  PuTu.RES  I.RADl.NG 
COMMISSION 

Sunshine  Ac;  Mee!''"-c 
A3ENC>   -O^DN/3  -ME   WFETINQ: 

Commodity  Futures  1  rading 

Commission. 

•'iME  AN"  "ATE:  2:00  p.m.,  Monday.  May 

iH.  iyy«. 

PLACE:  1155  21st  St..  N.W..  Washington. 

D.C..  9th  Floor  Conference  Room. 
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STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjiuiiiatory  Matters 

CONTACT  PERSON  FOR  MORE  INFORMATION 

Jean  A.  Webb.  202-418-5100, 

lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  [)oc.  98-11833  Filed  4-30-98;  10:30  ami 

BILLINQ  COOC  (MI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m..  Monday.  May 
11.  1998. 

PLACE:  1155  21st  St.,  N.W..  Washington. 
DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb.  202-4 18-5 lOU. 

lean  W.  Webb. 

Secretary  of  the  Commission. 

|FR  Dtx:  9«-Uft34  Filed  4-30-98;  10:30  am) 

BILLING  CODE  tUt-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOCDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m..  Monday.  May 
4.  1998. 

PLACE:  1155  21st..  N.W..  Washington. 
DC  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A  Webb.  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  D<)C  9B- 11835  Filed  4-30-98;  10:30  ami 

WLUNO  COOE  t3SI-01-M 


DEPARTMENT  OF  DE  f  F  NSt 

GENERAL  SERVICES 

ADMINISTRATION 

NA;!-  iNAi    Af  RONAU'^ICS  AND 
ijFACL  ADMINISTRATION 

(OMB  Control  No.  9000-0088] 

Submission  (or  OMB  Review: 
Comment  Request  Entitled  Travel 
Costs 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

action:  Notice  of  request  for  public 
comments  regarding  a  revision  to  an 
existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  revision 
of  a  currently  approved  information 
collection  requirement  concerning 
Travel  Costs.  A  request  for  public 
comments  was  published  at  62  FR 
64932.  December  9.  1997.  No  comments 
were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  June  3.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson.  Federal  Acquisition 
Policy  Division.  GSA.  (202)  501-1900. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  31.205-46.  Travel  Costs,  requires 
that,  except  in  extraordinary  and 
temporary  situations,  costs  incurred  by 
a  contractor  for  lodging,  meals,  and 
incidental  expenses  shall  be  considered 
to  be  reasonable  and  allowable  only  to 
the  extent  that  they  do  not  exceed  on  a 
daily  basis  the  per  diem  rates  in  effect 
as  of  the  time  of  travel  as  set  forth  in  the 
Federal  Travel  Regulation  for  travel  in 
the  conterminous  48  United  States,  the 
Joint  Travel  Regulations,  Volume  2, 
Appendix  A,  for  travel  is  Alaska, 
Hawaii,  the  Commonwealth  of  Puerto 
Rico,  and  territories  and  possessions  of 
the  United  States,  and  the  Department 
of  State  Standardized  Regulations, 
section  925,  "Maximum  Travel  Per 
Diem  Allowances  for  Foreign  Areas." 
The  burden  generated  by  this  coverage 
is  in  the  form  of  the  contractor 
preparing  a  justification  whenever  a 
higher  actual  expense  reimbursement 
method  is  used. 


ti.  Annual  Reportmg  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  response 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
16.000:  responses  per  respondent,  10; 
total  annual  responses.  58.000; 
preparation  hours  per  response.  .25,  and 
total  response  burden  hours.  40,000. 

Obtaining  Copies  of  Proposal 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretarial  (MVRS).  1800  F  Street.  NW, 
Room  4035,  Washington.  DC  20405. 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  No.  9000-0088.  Travel 
Costs,  in  all  correspondence. 

Dated:  April  28.  1998. 
Sharon  A.  Kiser, 
FAB  Secretariat. 

IFR  Doc  98-11700  Filed  5-1-98;  8:45  am) 
BILUNO  COOE  M20-M-P 

DEPARTMENT  Or  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Conlroi  No   9000-008] 

Submission  for  OMB  Review: 
Comment  Request  Entitled  Contract 
Financing 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  to  a  currently  approved 
information  collection  requirement 
concerning  Contract  Financing  A 
request  for  public  comments  was 
published  at  63  FR  9212,  February  24. 
1998.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  June  3,  1998. 
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FOR  FURTHER  INFORMATION  CONTACT:  Jerrv' 
Olson,  Federal  .Acquisition  Policv 
Division,  GSA  (202)  501-3221. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden. 
should  be  submitted  to  ¥.\K  Desk 
Officer,  OMB,  Room  10102.  NEOB. 
Washington,  IX^  20503.  and  a  copy  to 
the  General  .Ser\-ices  .Administration 
FAR  Secretariat.  1800  F  Street.  NW. 
Room  4035.  Washington,  DC  20405 
Please  cite  OMB  Control  No  9n0(M)138, 
Contract  Financing,  in  all 
correspondence. 

SUPPLEMENTARY  INFORMATION: 
.\   Purpose 

The  Federal  .Acquisition  Streamlinii;« 
Act  of  1994,  Public.  Law  103-355. 
provided  authorities  that  streamlined 
the  acquisition  proc;ess  and  minimize 
burdensome  government-unique 
requirements  Sections  2001  and  2051  of 
the  Federal  .Acquisition  Streamlining 
Act  of  1994  substantially  changed  the 
statutory  authorities  for  Government 
financing  of  contracts.  Sections  2001(f) 
and  2051(e)  provide  specific  authority 
for  Government  financing  of  purchases 
of  commercial  items,  and  sections 
2001(b)  and  2051(b)  substantially 
revised  the  authority  for  Government 
financing  of  purchases  of  non- 
commercial items. 

Sections  2001(0  and  2051(e)  provide 
specific  authority  for  Government 
financing  of  purchases  of  commercial 
items.  These  paragraphs  authorize  the 
Government  to  provide  contract 
financing  with  certain  limitations 

Sections  2001(h)  and  2051(b)  also 
amended  the  authority  for  Government 
financing  of  non-commercial  purchases 
by  authorizing  financing  on  the  basis  of 
certain  classes  of  measures  of 
performance. 

To  implement  these  changes.  UtJD. 
NASA,  and  GSA  amended  the  Federal 
Acquisition  Regulation  bv  revising 
Subparts  32.0,  32.1.  and  32.5;  by  adding 
new  Subparts  32.2  and  32.10:  and  by 
adding  new  clauses  to  52.232. 

The  coverage  enables  the  Government 
to  provide  financing  to  assist  in  the 
performance  of  contracts  for  commercial 
items  and  provide  financing  for  non- 
commercial items  based  on  contractor 
performance. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2  hours  per  request  for 
commercial  financing  and  2  hours  per 
request  for  performance-based 
financing,  inciudmg  the  time  for 


reviewing  instructions,  searching 
existing  data  sources,  gathenng  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  \rn'  /uliection 
of  information 

The  annual  reporting  burden  ior         ' 
Commercial  Financing  is  estimated  as 
follows  Respondents.  1.000.  responses 
per  respondent.  5.  total  annual 
responses,  5,000,  preparation  hours  per 
."^sponse.  2:  and  total  response  burden 
hours,  W.OOO 

The  annual  reporting  burden  for 
Performance-Based  Financing  is 
estimated  as  follows:  Respondents,  500; 
responses  per  respondent.  12.  total 
annual  responses.  6.000:  preparation 
hours  per  response,  2.  and  total 
response  burden  hours.  12.000. 

Obtaining  Copies  of  Proposals: 
Requester  mav  obtain  a  copy  of  the 
ijstification  from  the  General  .Services 
■Administration,  F.AR  Secretariat 
(MVRS).  1800  F  Street.  NW,  Room  4035, 
Washington,  DC  20405.  telephone  (202; 
501-4755.  Please  cite  OMB  Control  No. 
9000-0138.  Contract  Financing,  in  all 
correspondence. 

Dated:  April  28,  1998. 
Sharon  .A.  Kiser, 
F.AH  Si^'retanat. 

IFR  Doc  98-11701  Filed  5-1-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defense 
(DoDi  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  will  include  the 
DoD  Personnel  System  Initiative 
concept  and  other  matters  related  to  the 
enhancement  of  Labor-Management 
Partnership  throughout  DoD. 
DATES:  The  meeting  is  to  be  held  May 
20,  1998,  m  room  1E801.  Conference 
Room  7.  the  Pentagon,  from  1:00  p.m. 
until  3:00  p.m.  Comments  should  be 
received  by  May  13,  1998.  in  order  to  be 
considered  at  the  May  20  meeting. 
ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
.Mail  or  deliver  your  comments  or 
recommendations  to  .Mr  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come.  first-ser\'e  basis.  Individuals 


wishing  to  attend  who  do  not  possess  an 
appropriate  Pentagon  building  pass 
should  call  the  below  listed  telephone 
number  to  obtain  instructions  for  entry 
into  the  Pentagon.  Handicapped 
individuals  wishing  to  attend  should 
also  call  the  below  listed  telephone 
number  to  obtain  appropriate 
accommodations 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Opnsko,  Chief,  Labor  Relations 
Branch,  Field  Advisory  Services 
Division,  Defense  Civilian  Personnel 
Management  Service,  1400  Key  Blvd, 
Suite  B-200.  Arlington,  VA  22209- 
5144,  (703)  696-6301,  ext.  704. 

Dated:  April  28,  1998. 
L..M  Bvnum. 

Alternate  CSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-11722  Filed  5-1-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  o1  the  Secretary 

Defense  Advisory  Committer  on 
Military  Personnel  Testing 

ACTION:  Notice. 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  4:30  p.m. 
on  June  25, 1998,  and  from  8:30  a.m.  to 
4:30  p.m.  on  June  26,  1998.  The  meeting 
will  be  held  at  The  Crowne  Plaza  Hotel, 
555  East  Canal  Street,  Richmond, 
Virginia  23219.  The  purpose  of  the 
meeting  is  to  review  planned  changes 
emd  progress  in  developing  pap>er-and- 
pencil  and  computerized  enlistment 
tests  and  renorming  of  the  tests.  Persons 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  at  the  Committee  meeting 
must  contact  Dr.  Jane  M.  Arabian, 
Assistant  Director,  Accession  Policy, 
Office  of  the  Assistant  Secretary  of 
Defense  (Force  Management  Policy), 
Room  2B271,  The  Pentagon. 
Washington,  DC  20301-4000,  telephone 
(703)  697-9271,  no  later  than  June  8, 
1998. 

Dated  Aoril  28, 1998. 
L.M   Bvnurn 

Alternate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  98-11723  Filed  5-1-98;  8:45  am) 
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DEPAR  IMtNT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Test  and  Evaluation 

agency:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Test  and  Evaluation  will 
meet  in  closed  session  on  May  27-28, 
1998  at  Strategic  Analysis.  Inc..  4001  N. 
Fairfax  Drive.  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientiHc  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  the  entire 
range  of  adivities  relating  to  Test  and 
Evaluation  and  recommend  new  and 
innovative  ways  that  the  T&E 
community  can  better  support  the 
warfighter. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II.  (1994)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  .^pril  28,  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  98-11724  Filed  S-1-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Coalition  Warfare 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Coalition  Warfare  will 
meet  in  closed  session  on  April  22-23, 
1998  at  Strategic  Analysis,  Inc.,  4001  N. 
Fairfax  Drive.  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  address 
how  best  to  make  future  U.S.  military 
capabilities,  embodied  by  |V2010, 
coalition  compatible. 


In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
use.  App.  II.  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
use.  552b(c)(l)  (1994).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  April  28.  1998. 
L.M.  Bjmuin. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  98-11725  Filed  5-1-98;  8:45  ami 
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DEPARTMENT  Of  DEFENSE 

Dep«1''1r'nf"'  o'  the  N,lvy 

Notice  o*  Avjiiabiiity  o<  invention  for 
Licensing,  Government  Owne<J 
Invention 

AGENCY.  Department  of  the  Navy,  DoD. 
action:  Notice. 

summary:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Set;retary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Patent  Application  entitled 
"Adhesion  Enhancement  for 
Underplating  Problem,"  filed  December 
17,  1996.  Serial  No.  08/594,957. 

Requests  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research.  ONR 
OOCC.  Ballston  Tower  One.  800  North 
Quincy  Street,  Arlington.  Virginia 
22217-5660,  and  must  include  the 
application  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson.  Staff  Patent  Attorney. 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One.  800  North  Quincy 
Street.  Arlington.  Virginia  22217-5660. 
telephone  (703)  696-4001. 

(Authority:  35  U.S.C.  207,  37  CFR  part  404). 

Dated:  April  17.  1998. 
Michael  I.  Quinn. 

Commander.  Judge  Advocate  General's  Corps. 
U.S.  Navy.  Federal  Register  Liaison  Officer. 
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DEPARTMFNT  OF  OFFFNSE 

Department  of  the  Navy 

Notice  of  Intent  to  Grant  Exclusive 
Patent  License;  Modison  Technology 
International,  Ltd 

agency:  Department  of  the  Navy.  DoD. 


ACTION:  Notice. 


summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  intent  to  grant  to 
Madison  Technology  International.  Ltd.. 
a  revocable,  nonassignable,  exclusive 
license  in  the  United  States,  to  practice 
the  Government  owned  invention 
described  in  U.S.  Patent  Application 
Serial  No.  08/840112  entitled 
"AmpliBcation  of  Signals  from  High 
Impedance  Sources." 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections,  along  with  supporting 
evidonre  not  later  than  July  6,  1998. 
ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Naval  Research. 
ONR  OOCC.  Ballston  Tower  One.  800 
North  Quincy  Street.  Arlington.  Virginia 
J2217-SB6n ' 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street.  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 

Dated:  April  17.  1998. 
Michael  I.  Quinn. 

Commander.  Judge  Advocate  General's  Corps, 
U.S.  Navy.  Federal  Register  Liaison  Officer. 
|FR  Doc  9»-n 785  Filed  S-1-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  use.  Chapter  3507(j)).  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  May  4.  1998.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
July  6.  1998. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel,  Desk  Officer: 
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Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New- 
Executive  OiTice  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  } 
Sherrill,  Department  of  Education,  7th 
and  D  Streets,  S.W.,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4B.51   Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  [,  Shernll. 
Department  of  Education,  600 
Independence  .Avenue.  S.W,,  Room 
5624.  Regional  Office  Building  3, 
Washington,  DC,  20202-4651,  or 
should  be  eleitronicaliy  mailed  to  the 

internet  address  Pat Sherrill@ed.gov, 

or  should  he  faxed  to  202-''0R-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  }.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  .Section 
3506(c)l2Jt.^i  of  the  F\iperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506(c)(2)(A)  requires  that  the 
EHrector  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 


The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  30.  1998. 
Hazel  Fiers. 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Safe  and  Drug-Free  School 
Recognition  Program. 

Abstract:  The  Safe  and  Drug-Free 
School  Recognition  Program  will 
identify  schools  that  are  doing  an 
exemplary  job  of  creating  safe  schools 
and  will  provide  a  brief  description  of 
what  each  school  is  doing. 

Additional  Informatior}:  In  December, 
1997,  President  Clinton  directed  the 
Department  of  Education  and  the 
Department  of  Justice  to  produce  an 
annual  report  on  school  safety.  A  draft 
outline  of  the  report  was  released  in  late 
February.  A  key  component  of  the 
proposed  report  will  be  a  description  of 
effective  models  for  safe  schools.  A 
mechanism  for  identifying  and  assessing 
the  quality  and  effectiveness  of  school- 
based  models  will  be  this  Recognition 
Program.  Therefore,  the  Department  is 
requesting  an  emergency  clearance  by 
May  4,  1998  in  order  to  meet  the  request 
from  the  White  House.  Failure  to 
recognize  these  schools  in  time  for  the 
report  may  result  in  having  no  guidance 
to  offer  as  a  counter  balance  to 
information  on  crime  and  violence 
statistics  in  schools. 

Frequency:  One  time. 
Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  130. 

Burden  Hours:  2,760.  , 
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DEPARTMENT  OF  ENERQV 

Solicitation  tor  Financia   Asssta'ice 
Number  DE-PS07 -.-9810^  365 1 
Industrial  Process  Cor^fo   W  :r  ^.a^ser- 
Based  Ullrasonics 

AGENC^':  Idaho  Operations  Office,  DOE. 

summary:  The  U.S.  Department  of 
Energy  (DOE).  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research  and  development  of 
Laser-Based  Ultrasonic  technologies  that 
will  enhance  economic  competitiveness, 
reduce  energy  consumption  and  reduce 
environmental  impacts  of  the  steel 
industry.  The  objective  of  the 
solicitation  is  to  develop  and  use  an 
integrated  laser  ultrasonic  system  for  in- 
process  manufacturing  applications  in 
the  U.S.  steel  industry.  A  workshop  on 
Industrial  Applications  of  Laser 
Ultrasonics  held  December  9  and  10, 

1997,  identified  significant  applications 
of  laser  ultrasonic  techniques  in 
industrial  process  monitoring  and 
control.  These  applications,  generally 
encompassing  manufacturing  processes 
in  all  lOF  industries,  include 
measurement  of  temperature,  thickness, 
and  material  properties  (stress,  defects, 
and  other  intrinsic  physical  parameters). 
The  Workshop  addressed  current  status 
and  future  research  and  development 
needs  in  laser  ultrasonic  techniques  as 
well  as  barriers  for  technology  use.  Two 
of  the  primary  barriers  identified  in  the 
Workshop  will  be  addressed  by  this 
solicitation;  they  are  (1)  development  of 
an  integrated  sensor  system  to  combine 
the  use  of  laser  ultrasonics  with  other 
measurement  tools  to  meet  the  in- 
process  monitoring  requirements  for 
accuracy  and  reproducibility  and  (2) 
installation  and  use  of  this  integrated 
system  in  an  industrial  process 
demonstrating  the  cost-savings  utility  to 
the  industry.  A  total  of  $1,500,000  in 
federal  funds  ($550,000  in  fiscal  year 

1998,  $500,000  in  fiscal  year  1999.  and 
$450,000  in  fiscal  year  2000)  is  expected 
to  be  available  to  fund  this  effort.  DOE 
anticipates  making  a  single  award  with 
a  duration  of  three  years  or  less.  A 
minimum  of  30%  non-federal  cost-share 
is  required  for  research  and 
development  and  a  minimum  of  50% 
non-federal  cost-share  is  required  for 
later  demonstration  and  process 
evaluation.  Collaborations  between 
industry,  university,  and  Federal 
Laboratory  participants  are  encouraged. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Wade  Hillebrant,  Contract  Specialist; 
Procurement  Services  Division;  U.S. 
DOE,  Idaho  Operations  Office.  850 
Energy  Drive.  MS  1221.  Idaho  Falls.  ID 
83401-1563;  telephone  (208)  526-0547. 


isir 
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Sut-t-,.cMENTARY  information:  Th» 
Statutory  authority  for  the  program  is 
the  Federal  Non-Nuclear  Energy 
Research  and  Development  Act  of  1974 
(Pub.  L.  93-577).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number 
for  this  program  is  81.086.  The 
solicitation  text  has  been  posted  on  the 
ID  Procurement  Services  Division  home 
page,  and  may  be  accessed  using 
Universal  Resource  Locator  address  at 
http://www.id.doe.gov/doeid/ 
solicit.html.  This  site  also  includes  a 
link  to  the  report  of  the  workshop  on 
Industrial  Applications  of  Laser 
Ultrasonics  The  Application  Instruciion 
package  forms  (Nos.  1  through  6  and  7 
if  applicable)  may  be  accessed  at  http:/ 
/www. id. doe.gov/doeid/ 
application.html.  Sources  intending  to 
propose  must  send  a  notice  of  intent  to 
propose  to  Mr.  Hillebrant  (point  of 
contact  listed  above).  Hard  copies  of  the 
solicitation  and  the  application  forms 
may  also  be  requested  from  Mr. 
Hillebrant. 


Issued  in  Idaho  Falls.  Idaho,  on  April  20. 
1998. 

Michael  Adanu, 

Acting  Director,  Procurement  Services 
Division. 
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Dt  PARTMENT  OF  ENERGY 
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("iffif,.  ,;,f  Fossil  Energy    KimiaaH 
i  'H'rgy  Corporation,  e\  ai  .  Orders 
GMntinq    Amending  and  Vacating 
Blanket  Authorizations  To  import  and 
or  Export  Natural  Gas 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  orders. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  Orders  granting. 


amending  and  vacating  various  natural 
gas  import  and  export  authorizations. 
These  Orders  are  summarized  in  the 
attached  appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov..  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities.  Docket  Room  3E-033, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585. 
(202)  58&-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washiagton,  D.Q.  on  April  23, 
1998 

John  W.  Lil>iui. 

Manager.  Natural  Gas  Regulation.  Office  of 
Natural  Gas  8r  Petroleum  Import  and  Export 
Activities.  Office  of  Fossil  Energy. 

Attachment 


Appendix— Import/Export  Blanket  Authorizations  Granted  and  Amended 


Order 
No. 

Date  issued 

Imponer/Exporter  FE  Docket  No. 

Two-year  maximum 

Import  vol- 
ume 

Export  vol- 
ume 

Comments 

1366  .... 
136«  .... 

03/03/98 
03/05/98 

KimtMill  Energy  CorporatKXi  98-10-NG  

Duke  Energy  LNG  Marketing  and  Manage- 
ment Company  98-14-NG. 

75  Bd 

700  Bd  .... 

Import  trom  Canada  b>eginn«ng  on  April  1. 
1998.  through  March  31,  2000. 

Import  LNG  from  various  international 
sources  t>eginning  on  the  date  of  first  ship- 
ment. 

Auttwnty  vacated 

Name  change. 

Import  from  Canada  (beginning  Apnl  1.  1998. 

through  March  31.2000. 
Import  and  export  up  to  a  comtxned  total 

from  and  to  Mexico  tjeginning  on  April  1, 

1998,  through  March  31,  2000. 
Import  and  export  up  to  a  combined  total 

from  and  to  Canada  t>eginning  on  the  date 

of  first  import  or  export  delivery. 
Import  from  Canada  beginning  on  date  of 

first  delivery. 
Name  change. 

1240-B 

03/06/98 

CXY  Energy  Markeftng  (U.S.A.)  Inc.  97-06- 
NG 

CXY    Energy   Marketing   (U.S.A.)    Inc.    (For- 
merly Wascana  Energy  Marketing  (U.S.) 
Inc.)  96-92-NG. 

POCO  Marketing  LTD.  98-18-NG    

1228-A 

03/06/98 

03/19/98 
03/19/98 

03/20«8 

03/25«8 
03/26/98 

1368  .... 

250  Bd  .... 
20 

24 

50  Bd  

Bd 
Bd 

1369  .... 

1370  .... 

1371  .... 
1026-A 

Tristar  Gas  Marketing  Company  98-2 1-NG 
Tractebel  Energy  Marketing.  Inc.  98-22-NG 

The  Brooklyn  Union  Gas  Company  98-23- 

NG 
Black  Hills  Energy  Resources.  Inc.  (Formerly 

Wicklord  Energy  Marketing.  Inc.)  95-11- 

NG 
Williams  Energy  Servicas  Company  98-24- 

NG. 

1372  .  . 

03/31/98 

400  Bd 

Import  and  export  up  to  a  combined  total 
from  and  to  Mexico  beginning  on  Apnl  1. 
1998.  through  March  31.  2000. 

Federal  Register   Vol.  63,  No.  85 /Mc»dqr.  May  4,  1998/Notices 


24537 


!FK  Ix,:     <«-n-72  Filed  5-1-98;  8:45  am] 

BtLUNG  CODE  8*50-01 -P 

DEPARTMENT  OF  ENERGY 

[Docket  No.  FE  C&E  98-03 — Certification 
Notice— 158] 

Office  of  Fossil  Energy;  Borger  Energy 
Associates,  L.P.;  Notice  of  Filing  of 
Coal  Capability  Powerplant  and 
Industrial  Fuel  Use  Act 

agency:  Offue  of  Fossi!  Energy, 
Department  of  Energy 
ACTION:  Notice  of  filing. 

summary:  On  April  11,  1098,  Borger 
Energy  Associates.  L.P.  submitted  a  coal 
capability  self-certification  pursuant  to 
s^ion  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
•uiags  art'  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039.  FE-27,  Forrestal 
Building.  1000  Independence  Avenue, 
S  W  .  Washington.  DC  2058=1 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  ,586-9624 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Fouerpiant  and  Indu.strial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capabiUty,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  i^  reqiiired  fo 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  acccordance 
with  section  201(d). 

Chvner:  Borger  Energy  Associates.  LP 

Operator:  Quixx  Power  Services.  Inc. 

Location:  Borger,  Texas  on  Spur  119 
North. 

Plant  Configuration:  Topping-Cycle, 
Cogeneration. 

Capacity:  200  megawatts. 

Fuel:  Natural  gas. 


Purchasing  Entities:  Southwestern 
Public  Service  Company. 

/n-Serv/ce  Dote;  July  17,  1998  (simple- 
cycle),  February  17, 1999  (cogen. 
operation). 

Issued  in  Washington.  D.C.  April  28, 1998. 
.\nthony  I.  Como, 

Director.  Electric  Power  Regulation,  Office  of 
Coal  &■  Power  Im/Ex,  Office  of  Coal  &  Power 
Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  98-11771  Filed  5-1-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CP9&-26&-000] 

Enogex  Interstate  Transmission  L  L  C. 
and  Ozark  Gas  Transmission,  LLC 
Notice  of  Site  Visit 

April  28,  1996. 

On  May  13, 1998,  the  Office  of 
Pipeline  Regulation  (OPR)  staff  will 
conduct  an  aerial  inspection  of  the 
proposed  Ozark/NOARK  Expansion 
Project  in  Sebastian.  Franklin.  Logan, 
Johnson,  Pope,  Conway,  Van  Buren, 
Stone,  Izard,  Baxter,  Sharp,  Lav^rrence. 
Greene,  and  Clay  Counties.  Arkansas, 
The  aerial  inspection  will  begin  at  9:00 
a.m.  at  Mid  South  Aviation,  Inc..  North 
Little  Rock  Airport,  North  Little  Rock, 
Arkansas.  If  weather  conditions 
preclude  an  overflight,  the  inspection 
will  be  canceled.  A  representative  of  the 
project  sponosrs,  Enogex  Interstate 
Transmission  L.L.C.  and  Ozark  Gas 
Transmission,  L.L.C.,  will  accompany 
the  OPR  staff. 

All  interested  parties  may  attend, 
although  those  planning  to  attend  must 
provide  their  owm  transportation. 

For  further  information,  please 
contact  Paul  McKee  at  (202)  208-1088. 
Robert  Arvedliind, 

Chief  Environmental  Review  &■  Compliance 
Branch  I. 
[FR  Doc  98-11707  Filed  5-1-98;  8:45  am] 

BI1.USG  CODE   671  7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Presentation 

April  28.  1998 

Take  notice  that  on  Tuesday.  May  5, 
1998,  a  presentation  will  be  made  by 
representatives  of  Morgan  Stanley  Co.. 
Inc.  to  the  Commissioners  and  staff.  The 
subject  of  the  presentation  is  Locational 
Pricing  and  the  Convergence  of  Physical 


and  Financial  Markets  in  the  Electricity 
and  Natural  Gas  Industries. 

The  presentation  will  take  place  at  3 
p.m.  in  Room  3M-3  at  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  EX:  20426. 
The  meeting  is  open  to  the  public. 
Questions  concerning  the  presentation 
should  be  directed  to  Kay  Morice,  202- 
208-0507. 

Lin  wood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-11702  Filed  5-1-98;  8:45  am) 

Bn  ..IMG  CODf   g'flT-OI-M 


DEPARTMENT  OF  ENERG> 

FeOerai  Energy  Reguiatc-y 
Commission 

[Docket  No   CP9&~-36&^>C-0] 

Northern  Border  Pipeime  Coo^pany; 
Notice  ot  Request  UnOer  Blanket 
Authorizatton 

April  28. 1998. 

Take  notice  that  on  April  20.  1998,  as 
supplemented  on  April  24,  1998, 
Northern  Border  Pipeline  Company 
(Applicant),  P.O.  Box  3330,  Omaha. 
Nebraska  68124-3330.  filed  in  Docket 
No.  CP98-368-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  to  construct  a  new- 
delivery  tap  on  Applicant's  system  in 
Cedar  County.  Iowa  for  possible  future 
service  to  North  Star  Steel  Company 
(North  Star),  under  Applicant's  blanket 
certificate  issued  in  Ciacket  Nos.  CP84- 
420-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA).  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  construct  a  tap 
which  will  consist  of  a  six-inch  tee  and 
valve.  Apphcant  asserts  that  the 
estimated  cost  of  the  proposed  facilities 
is  $39,000,  which  North  Star  has  agreed 
to  reimburse  Applicant.  Applicant  states 
that  it  will  file  to  obtain  Commission 
approval  to  operate  the  proposed  tap,  at 
such  time  as  North  Star  elects  to 
intercormect  with  Applicant. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  §  157.205  of 
the  regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205).  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
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authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary 

|FR  Doc  9a-l  1703  Filed  5-1-98;  8:45  ami 
■H.UNQ  OOOf  C717-01-M 


DEPARTMENT  OF  ENERGY 

PeOera.  Lnergy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 

f-  :>'^q  With  the  Commission 

April  2.6.  1998 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-2927-004. 

c.  Date  Filed:  September  29.  1997. 

d.  Applicant:  Aquamac  Corporation. 

e.  Name  of  Pro/ect:  Aquamac 
Hydroelectric  Project. 

f.  Location:  On  the  Merrimack  River, 
in  the  City  of  Lawrence.  Essex,  County. 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Gerard 
Griffin.  Jr..  Aquamac  Corporation.  9 
South  Canal  St..  Lawrence.  MA  01842. 
(505  686-0342. 

i.  FERC  Contact:  Mark  Pawlowski 
(202) 219-2795. 

j.  Deadline  Date:  )une  26.  1998. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted,  but 
is  not  ready  for  environmental  analysis 
at  this  time — see  attached  paragraph  D7. 

I.  Description  of  Project:  The  existing 
run-of  river  project  utilizes  flows 
diverted  by  the  upstream  Lawrence 
Hydro  Project  and  consisting  of:  (1)  A 
transhrack  structure;  (2)  manually 
d^erated  headgate  and  penstock;  (3)  a 
single  250-kW  generating  unit;  and  (4) 
appurtenant  facilities.  There  is  no  dam 
and  reservoir  associated  with  the 
project.  The  applicant  estimates  that  the 
total  average  annual  generation  would 
be  1.600  Mwh. 

m.  Purpose  of  Project:  All  generated 
power  is  sold  to  the  Merrimac  Paper 
Company  for  its  manufacturing 
processes. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
Bl.and  D7. 


o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  Street.  N.E.,  Room  2A-1. 
Washington.  DC.  20426.  or  by  calling 
(202)  206-2326.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Aquamac  Corporation.  9  South  Canal 
St..  Lawrence.  Massachusetts  30246. 
(508)  656-0342. 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particultir  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  cm  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of  . 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

81.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  s[)ecified  deadline  date 
for  the  particular  application. 

D7.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 


All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  HLE  COMPETING 
APPLICATION."  or    COMPETING 
APPLICATION:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Any  of 
these  documents  must  be  filed  by 
providing  the  original  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application 

Linwood  A.  Watson,  |r  , 

Acting  Secretary. 

T^  "  .(    98-11704  Filed  5-1-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  With  the  Commission 

April  28,  1998 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Minor 

LiiC6IlS6 

b.  Project  No.:  P-2928-004. 

c.  Date  Filed:  September  29.  1997. 

d.  Applicant:  Merrimac  Pajier 
Company. 

e.  Slame  of  Project:  Merrimac 
Hydroelectric  Project. 

f.  Location:  On  the  Merrimac  River,  in 
the  City  of  Lawrence.  Essex  County, 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gerard 
Griffin.  Jr..  Merrimac  Paper  Company, 
Inc..  9  South  Canal  St..  Lawrence.  MA 
01842,  (508)  686-0342. 

i.  FERC  Contact:  Mark  Pawlowski 
(202) 219-2795. 

j.  Deadline  Date:  June  26.  1998. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted,  but 
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is  not  ready  for  environmental  analysis 
at  this  time — see  attached  paragraph  D7 

1.  Description  of  Project:  The  existing 
run-of  river  project  utilizes  flows 
diverted  by  the  upstream  L^awrence 
Hydro  Project  and  consisting  of:  (IJ  A 
trashrack  structure:  (2)  manually 
operated  headgate  and  penstock;  (3) 
three  generating  units  of  an  installed 
total  capacity  of  1250-kW:  and  (4) 
appurtenant  facilities.  There  is  no  dam 
and  reservoir  associated  with  the 
project.  The  appHcant  estimates  that  the 
total  average  annual  generation  would 
be  7,300  Mwh. 

m.  Purpose  of  Project:  ,\li  generated 
power  is  used  by  the  applicant  for  its 
paper  manufacturing  processes. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9, 
Bl,andD7. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission  s  Public  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  St.'-eet.  N  E  .  Room  2A-1, 
Washington.  DC.  20426,  or  by  calling 
(202)  208-2326.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Merrimac  Paper  Company,  Inc.,  9  South 
Canal  St.,  LawTence,  Massachusetts 
30246,  (508)  656-0342. 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specif\-  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application)  A  notice  of  intent  must  be 
serve  don  the  applicant(s)  named  in  this 
public  notice. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 


Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
C'ommission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

07.  Failing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Dear  in  all  capital 
letters  tne  title  ■'PROTEST'  or 
■  MOTION  TO  INTERVENE,'   "NOTICE 
OF  INTE.NT  TO  FILE  COMPETING 
APPIJCATION.    or  ■'COMPETING 
.APPLICATION;    (2)  set  fortii  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Any  of 
these  documents  must  be  filed  by 
providing  the  original  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to:  The  Secretar>',  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address  A  copy  of  any 
protest  or  motion  to  inten.'ene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  D<K   48-11705  Filed  5-1-98:  8:45  am] 

BILUNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis 

April  28.  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  application:  Minor  License. 

b.  Project  No.:  P-1 15 74-000. 

c.  Date  Filed:  February  23.  1996. 

d.  Applicant:  City  of  Norwich, 
Department  of  Public  Utilities. 

e.  Name  of  Project:  Occum  Hydro 
Project. 

f.  Location:  On  the  Shetucket  River, 
near  the  City  of  Norwich,  New  London 
County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Peter 
Polubiatko,  Electric  Division  Manager, 
City  of  Norwich  Department  of  Utilities, 
16  Golden  Street,  Nonvich,  CT  06360. 
(203)  823^153. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Deadline  for  Comments. 
Recommendations.  Terms  and 
Conditions,  and  Prescriptions:  See 
paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  is  now  ready  for 
environmental  analysis — see  attached 
paragraph  D9. 

1.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  605-foot-long, 
28-foot-high  dam  with  masonry  and 
concrete  spillway  sections,  an  earth 
embankment  section  and  intake 
structure;  (2)  a  reservoir  with  a  90  acre 
surface  area  and  a  600  acre-foot  gross 
storage  capacity  at  normal  pool 
elevation  66.1  feet  NGVD;  (3)  a 
powerhouse  containing  one  generation 
unit  with  a  capacity  of  800  kW  and  an 
average  annual  generation  of  3.75  GWh; 
(4)  a  125-foot-long,  4.8-kV  transmission 
line;  and  (5)  appurtenant  facilities. 

m.  Purpose  of  Project:  All  project 
power  would  be  used  by  the  applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
insf>ection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street  N.W..  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
Item  h. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
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intent  may  De  Uled  in  rehpoiise  to  tnis 
notice. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8. 1991,  56 
FR  23108.  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  'COMMENTS-,  'REPLY 
COMMENTS", 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,'  or 
"PRESCRIPTIONS,"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E.. 
Washington.  DC.  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
Lin  wood  A.  Watson,  )r., 
Acting  Secretary. 
IFRDoc  98-11706  Filed  5-1-98;  845  ami 

BU.UNO  COOC  fJi7-CA-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6008-31 


Agency  Intormatior'  Collection 
Activities    SuDmission  tor  0MB 
Review.  Comment  Request.  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Sewage  Sludge 
Monitortng  Reports 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been  for- 
warded to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  National  Pollutant  Discharge 
Elimination  System  (NPDES)/Sewage 
Sludge  Monitoring  Reports.  EPA  ICR 
No.  229.11.  and  OMB  Control  No.  2040- 
0004.  expiring  May  31.  1998.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  June  3.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740.  by  e-mail  at 
farmer.sandy®epamail. epa.gov.  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  229,11 
SUPPLEMENTARY  INFORMATION: 

TiUe:  The  Discharge  Monitoring 
Report  for  the  National  Pollutant 
Discharge  Elimination  System  (NPDES)/ 
Sewage  Sludge  Monitoring  Reports 
(OMB  Control  No.  2040-0004;  EPA  ICR 
No.  229.11)  expiring  5/31/98.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  This  ICR  estimates  the 
current  monitoring,  reporting,  and 
record  keeping  burden  and  costs 
associated  with  submitting  and 
reviewing  Discharge  Monitoring  Reports 
(DMRs).  sewage  sludge  monitoring 
reports,  and  other  monitoring  reports 
under  the  Environmental  Protection 
Agency's  (EPA)  NPDES  program.  The 
NPDES  program  regulations,  codified  at 
40  CFR  parts  122  through  125.  require 
permitted  municipal  and  non-municipal 
point  source  discharges  to  collect, 
analyze,  and  submit  data  on  their 
wastewater  discharges.  Under  these 
regulations,  the  permittee  is  required  to 
collect  and  analyze  wastewater  samples 
or  have  the  analysis  performed  at  an 
outside  laboratory  and  report  the  results 


to  the  permitting  authority  (EPA  or  an 
authorized  NPDES  State)  using  DMRs.  a 
pre-printed  form  used  for  reporting 
pollutant  discharge  information.  Sample 
monitoring,  analysis,  and  reporting 
frequencies  vary  by  permit,  but  must  be 
performed  at  least  annually  for  all 
permitted  discharges  except  for  certain 
storm  water  discharges. 

Upon  renewal  of  tnis  ICR.  the 
permitting  authority  will  continue  to 
require  NPDES  and  sewage  sludge 
facilities  to  report  pollutant  discharge 
monitoring  data.  The  permitting 
authority  will  use  the  data  from  these 
forms  to  assess  permittee  compliance, 
modify/add  new  permit  requirements, 
and  revise  effluent  guidelines.  The 
monitoring  data  required  of  NPDES  and 
sewage  sludge  facilities  represents  the 
minimum  information  necessary  to 
achieve  the  Agency's  goals  and  satisfy 
regulatory  standards. 

Due  to  the  re-estimation  of  burden  for 
this  collection,  the  burden  hours 
associated  with  this  new  ICR  have  been 
greatly  reduced  from  the  hours  of  the 
current  ICR.  This  decrease  is  due  to 
more  accurate  estimates,  which  reflect 
the  general  practice  of  using  outside 
laboratory  services.  The  change  in 
burden  is  reflected  in  higher  operation 
and  maintenance  costs,  due  to  the  cost 
associated  with  using  the  services  of 
outside  laboratories. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  11/24/ 
97  (62  FR  62590);  one  comment  was 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  10.7  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
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complete  and  review  the  collection  of 
information,  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
NPDES  permittees  including  publicly 
owned  treatment  works,  privately 
owned  treatment  work.s  industrial 
facilities,  and  storm  water  permittees 
The  sewage  sludge  record  keeping  and 
reporting  requirements  identified  in  this 
ICR  apply  to  treatment  works  (public, 
and  private)  treating  domestic  sewage 
and  to  domestic  septage  haulers 

Estimated  Number  of  Respondents 
130,380 

Frequenrv  o!  Response  \'anes 
depending  on  nature  and  effect  of  the 
discharge,  but,  except  for  storm  water 
discharge,  is  not  less  than  annually 

Estmiated  Total  Annual  Hour  Burden 
6,540.41R  hours 

Estimated  Total  Annualized  Cost 
Burden:  S278A50.94R 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  tolle<.tion 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0229  11  and 
OMB  Control  .No  2040-0004  in  anv 
correspondence 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  OPPE  Regulatory 

Information  Division  (2137).  401  M 

Str«et,  SW.,  Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW., 

Washington,  DC  20503. 

Dated:  .^pril  28,  1998. 
loseph  Retzer. 

Director.  Regulatory  Information  Division. 
IFR  Doc.  98-11756  Filed  5-1-98;  8:45  am] 

BILLING  CODE  6590-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -6008-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
Comment  Requests;  Identification, 
Listing  and  Rulen^aking  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICRj  has  been 


forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  Identification,  Listing  and 
Rulemaking  Petitions,  expiring  06/30' 
98.  The  ICR  descnbes  the  nature  of  the 
information  collection  and  its  exf)ected 
burden  and  cost:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument, 

DATES:  Comments  must  be  submitted  on 
or  before  lune  3.  1998 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR.  call  Sandv  Farmer  at 
EPA. '(202)  260-2740.  or  download  off 
the  Internet  at  /iffp.- ■  wu'm  epa  gov/icr/ 
icr.htm  and  refer  to  EPA  ICR  No. 
1189  06 

SUPPLEMENTARY  INFORMATION: 

Title  Identification,  Listing  and 
Rulemaking  Petitions.  OMB  Control  No. 
2050-0053;  EPA  ICR  No.  1189.06.  This 
is  a  request  for  extension  of  a  currently 
appro\ed  collection 

Abstract:  Under  40  CFR  260.20(b).  all 
rulemaking  petitioners  must  submit 
basic  information  with  their 
demonstrations,  including  name, 
address,  and  statement  ot  interest  in  the 
proposed  action.  Under  section  260.21, 
ail  petitioners  for  equivalent  testing  or 
analytical  methods  must  include 
specific  information  in  their  petitions 
and  demonstrate  to  the  satisfaction  of 
the  .administrator  that  the  proposed 
method  is  equal  to  or  superior  to  the 
corresponding  method  in  terms  of  its 
sensitivity,  accuracy,  and 
reproducibility.  Under  section  260.22, 
petitions  to  amend  part  261  to  exclude 
a  waste  produced  at  a  particular  facility 
(more  simply,  to  delist  a  waste)  must 
meet  extensive  informational 
requirements  When  a  petition  is 
submitted,  the  Agency  reviews 
materials,  deliberates,  publishes  its 
tentative  decision  in  the  Federal 
Register,  and  requests  public  comment. 
EPA  also  mav  hold  informal  public 
hearings  (if  requested  by  an  interested 
person  or  at  the  discretion  of  the 
Administrator)  to  hear  oral  comments 
on  its  tentative  decision.  After 
evaluating  all  comments,  EPA  publishes 
its  final  decision  in  the  Federal 
Register 

40  CFR  260.30,  260.31,  and  260.33 
comprise  the  standards,  criteria,  and 
procedures  for  variances  from 
classification  as  a  solid  waste  for  three 
types  of  materials:  materials  that  are 
collected  speculatively  without 
sufficient  amounts  being  recycled; 
materials  that  are  reclaimed  and  then 
reused  within  the  original  primary 
production  process  in  which  they  were 
generated;  and  materials  which  have 
been  reclaimed,  but  must  be  reclaimed 
further  before  the  materials  are 


completely  recovered.  This  variance  is 
available  to  owmers  or  operators  of 
enclosed  flame  combustion  devices. 

40  CFR  261.33  and  261.4  contain 
provisions  that  allow  generators  to 
obtain  a  hazardous  waste  exclusion  for 
certain  types  of  wastes.  FacihUes 
applying  for  these  exclusions  must 
either  submit  supporting  information  or 
keep  detailed  records.  Under  section 
261.3(a)(2)(iv),  generators  may  obtain  a 
hazardous  waste  exclusion  for 
wastewater  mixtures  subject  to  Clean 
Water  Act  regulation.  Under  section 
261.3(c)(2)(ii)(C),  generators  may  obtain 
an  exclusion  for  certain  non-wastewater 
residues  resulting  from  high  metals 
recovery  processing  (HTMR)  or  K061, 
K062  aiid  F006  waste.  In  addition, 
under  section  261.4(b)(6),  generators  of 
chromium-containing  waste  may  obtain 
a  hazardous  waste  exclusion  under 
certain  conditions. 

Also  addressed  under  this  section  is 
the  shipment  of  samples  between 
generators  and  laboratories  for  the 
purpose  of  testing  to  determine  its 
characteristics  or  composition.  Sample 
handlers  who  are  not  subject  to  DOT  or 
USPS  shipping  requirements  must 
comply  with  the  information 
requirements  of  section  261.4(d)(2). 

When  intended  for  treatability 
studies,  hazardous  waste  otherwise 
subject  to  regulation  under  Subtitle  C  of 
RCRA  is  exempted  from  these 
regulations,  provided  that  the 
requirements  in  section  261.4(e)-(f)  are 
met,  including  the  following 
information  requests:  Initial 
notification,  recordkeeping,  reporting, 
and  final  notification.  In  addition, 
generators  and  collectors  of  treatability 
study  samples  also  may  request  quantity 
limit  increases  and  time  extensions,  as 
specified  in  section  261.4(e)(3). 

40  CFR  261.31(b)(2)(ii)  governs 
procedures  and  informational 
requirements  for  generators  and 
treatment,  storage  and  disposal  facilities 
to  obtain  exemptions  from  listing  as 
F037  and  F038  wastes.  Also  under  this 
section  are  regulations  promulgated  in 
1990  under  section  261.35(b)  and 
governing  procedures  and  information 
requirements  for  the  cleaning  or 
replacement  of  rfll  process  equipment 
that  may  have  come  into  contact  with 
chlorophenolic  formulations  or 
constituents  thereof,  including,  but  not 
limited  to,  treatment  cylinders,  sumps, 
tanks,  piping  systems,  drip  j>ads,  fork 
lifts,  and  trams. 

EPA  anticipates  that  some  data 
provided  by  respondents  will  be 
claimed  as  Confidential  Business 
Information  (CBI).  Respondents  may 
make  a  business  confidentiality  claim 
by  marking  the  appropriate  data  as  CBI. 
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Respondents  may  not  withhold 
information  from  the  Agency  because 
they  believe  it  is  conndential. 
Information  so  designated  will  be 
disclosed  by  EPA  only  to  the  extent  set 
forth  in  40  CFR  part  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
lanuary  23.  1998  (63  FR  3561-3562). 
One  comment  was  received. 

Burden  Statement  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  57  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  Hnancial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  colletiing.  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Hazardous  Waste  Handlers,  Generators, 
or  Treatment.  Storage  and  Disposal 
Facilities 

Estimated  Number  of  Respondents: 
330. 

Frequency  of  Response:  1 . 

Estimated  Total  Annual  Hour  Burden: 
18.670  hours. 

Estimated  Total  Annualized  Cost 
Burden.  $41,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  5ccuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1189.06  and 
OMB  Control  No.  2050-0053  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  OPPE  Regulatory 

Information  Division  (2137).  401  M 

Street.  SW.  Washington.  DC  20460  (or 


E-Mail 

Farmer  Sandy®epamail. epa.gov); 
and 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW, 
Washington.  DC  20503. 

Dated  April  28.  1998. 
loeeph  Retzer. 

Director.  Regulatory  Information  Division 
jFR  Dfx:  98-11757  Filed  S-1-98;  8:45  ami 
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ENVIRONMFNTAL  PROTECTION 
AGENCY 

lFRt-6006-1] 

National  Advisory  Council  for 

Envlronntental  Policy  and  T«>chnoiogy. 

Title  VI  Implernpntatiiir  Aclvsory 
Committee 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Amendment  to  Notice 
Published  April  28.  1998. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  the  U.S.  Environmental  Protection 
Agency  (EPA)  now  gives  notice  of  a 
meeting  of  the  Title  VI  Implementation 
Advisory  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT). 

Title  VI  of  the  Civil  Rights  Act  of  1964 
prohibits  recipients  of  federal  financial 
assistance  from  discriminating  on  the 
basis  of  race,  color,  or  national  origin  in 
their  programs  or  activities.  The 
purpose  of  the  Title  VI  Implementation 
Advisory  Committee  is  to  advise  the 
Administrator  and  Deputy 
Administrator  of  EPA  on  techniques 
that  may  be  used  by  EPA  funding 
recipients  to  operate  environmental 
permitting  programs  in  compliance  with 
Title  VI.  The  Title  VI  Implementation 
Advisory  Committee  is  one  of  four 
standing  committees  of  NACEPT. 

The  Committee  consists  of  23 
independent  representatives  drawn 
from  among  state  and  local 
governments,  industry,  the  academic 
community,  tribal  and  indigenous 
interests,  and  grassroots  environmental 
and  other  non-govemmental 
organizations. 

DATIS:  The  previous  notice  announced 
in  error  that  the  Committee  would  meet 
on  April  18  and  19,  We  regret  the 
confusion  and  any  inconvenience  that 
this  error  may  have  caused. 

The  Committee  will  meet  on  May  18. 
1998  from  9:00  a.m.  to  7:00  p.m.  and 
May  19,  1998  from  9:00  a.m.  to  3:00 


p.m.  The  public  comment  session  will 
be  held  on  May  18  from  5:00  p.m.  to 
7:00  p.m. 

Members  of  the  public  who  wish  to 
make  brief  oral  presentations  should 
contact  Lois  Williams  at  202-260-6891 
by  May  11,  1998  to  reserve  time  during 
the  public  comment  session.  Individuals 
or  groups  making  presentations  will  be 
limited  to  a  total  time  of  five  minutes. 
Those  who  have  not  reserved  time  in 
advance  may  make  comments  during 
the  public  comment  session  as  time 
allows. 

ADDRESSES  The  Sheraton  National 
Hotel.  Loiumbia  Pike  and  Washington 
Boulevard,  Arlington.  VA  22204.  The 
meeting  is  open  to  the  public.  However, 
seating  will  be  limited  and  available  on 
a  first -come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Ken) on.  Uesignatei.;  i-ude-'-ji 
Officer.  U.S.  EPA.  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-8169. 

Dated:  April  28.  1998. 
Gregory  Kenyon. 

Designated  Federal  Officer.  NACEPT  Title  VI 
Implementation  Advisory  Committee. 

IFR  Doc  98-11758  Filed  5-1-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  -6008-5] 

Notice  of  Stakeholder  Meeting  on  the 
Draft  1999  Drinking  Water 
Infrastructure  Needs  Survey  Approach 

AGENCY:  Environmental  Protection 

.•\geiu.v. 

ACTION:  Announcement  of  stakeholder 
meeting. 

SUMMARY:  The  U.S.  Environmental 
ProtHctjon  Agency  (EPA)  will  hold  a 
public  meeting  to  brief  interested  parties 
and  collect  their  opinions  on  the  Draft 
1999  Drinking  Water  Infrastructure 
Needs  Survey  Approach.  The  EPA  will 
consider  the  comments  and  views 
expressed  at  these  meetings  in 
developing  the  final  survey  approach. 
EPA  encourages  the  full  participation  of 
all  stakeholders. 
DATES:  The  stakeholder  meeting 
regarding  the  Draft  1999  Drinking  Water 
Infrastructure  Needs  Survey  Approach 
will  be  held  on  Tuesday.  May  19,  1998, 
from  9:30  AM  to  4:00  PM  EDT. 
ADDRESSES:  The  May  19.  1998 
staKeholder  meeting  will  be  held  in  the 
WIC  Conference  Room  17.  U.  S.  EPA 
Headquarters.  401  M  Street  SW. 
Washington.  EXD.  To  register  for  the 
meeting,  please  contact  the  EPA  Safe 
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Drinking  Water  Hotline  at  1-800-^26- 
4791.  or  Rick  Naylor  of  EPAs  Office  of 
Ground  Water  and  Drinking  Water  at 
(202)  260-5135.  Participants  registering 
in  advance  will  be  mailed  a  packet  of 
materials  before  the  meeting.  Interested 
parties  who  cannot  attend  the  meeting 
in  person  may  participate  via 
conference  call  and  should  register  with 
the  Safe  Drinking  Water  Hotline 
Conference  lines  are  limited  and  will  be 
allcK:ated  on  the  basis  of  first -reserved. 
first  spneti 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  meeting  logistics,  please 
contact  the  Safe  Drinking  Water  Hotline 
at  l-80()-4  2f>-4791  or  Rick  Naylor  of 
EPA's  Office  of  Ground  Water  and 
Drinking  Water  at  !2n2)  260-5135. 
SUPPLEMENTARY  INFORMATION:  The  Safe 
Drinking  Water  .-\ct  (SDWA) 
Amendments  of  1996  require  EPA  to 
conduct  an  assessment  of  water  system 
capital  improvement  needs  of  all 
eligible  public  water  systems  in  the 
United  States  every  four  years.  The  first 
(1995)  Drinking  Water  Infrastructure 
Needs  Sun.ey  |EPA  812-R-97-001|  was 
submitted  to  Congress  in  lanuary  1997 
This  document  may  be  obtained  bv 
contacting  the  Safe  Drinking  Water 
Hotline  at  1-800-4 2fV--4 791  or  from  the 
EPA  Web  Site  at:  http/  www  epa.gov, 
OGWDW/docs/needs/  The  1999 
Drinking  Water  Infrastructure  Needs 
Survey  Report  to  Congress  is  due 
February  2001. 

Dated   .^pril  28,  1998. 
Rot»erl  J.  Blanco, 

Acting  Director.  Office  of  Ground  Water  and 
Drinking  Water,  U.S.  Environmental 
Protection  Agency. 
TR  D<«    qs-l  1  7S4  Filed  5-1-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

April  27,  1998 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 


a  collection  of  information  subject  to  the 
Paper\vork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
bufden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  3,  1998.  If 
vol;  anticipate  that  you  will  be 
subii'.itting  comments,  but  find  it 
diffu  ult  to  do  so  within  the  pteriod  of 
time  allowed  bv  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boiev    Federal  Communications 
Commission,  Room  234.  1919  M  St., 
NW,,  Washington.  DC  20554  or  via 
internet  to  iboley@fcc,gov, 
FOR  FURTHER  INFORMATION  CONTACT:  Fof 
additional  iniormation  or  copies  of  the 
information  collection(s),  contact  Judy 
Holey  at  202-418-0214  or  via  internet  at 
ibolev@fcc,gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  \'o.:  3060-0313. 

Title:  Section  76.207,  Political  File. 

form  iVo..N/A. 

Type  of  Re\iew:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5,375. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Cost  to  Respondents:  $10,750.  The 
photocopying  and  stationery  costs 
associated  with  this  recordkeeping 
requirement  are  estimated  to  be  $2  per 
system  (5,375  x  $2.  =  $10,750). 

Total  Annual  Burden:  5,375  hours. 

Needs  and  Uses:  Section  76.207 
requires  every  cable  television  system  to 
keep  and  permit  public  inspection  of  a 
complete  record  (political  file)  of  all 
requests  for  cable  cast  time  made  by  or 
on  behalf  of  candidates  for  public  office, 
together  with  an  appropriate  notation 
showing  the  disposition  made  by  the 
system  of  such  requests,  the  charges 
made,  if  any,  if  the  request  is  granted. 
The  disposition  includes  the  schedule 
of  time  purchased,  when  the  spots 
actually  aired,  the  rates  charged,  and  the 
classes  to  time  purchased.  Also,  when 


free  time  is  provided  for  use  by  or  on 
behalf  of  candidates,  a  record  of  the  free 
time  provided  is  to  be  placed  in  the 
political  file.  The  data  are  used  by  the 
public  in  order  to  assess  the  amount  of 
money  expended  and  time  allotted  to  a 
political  candidate  to  ensure  that  equal 
access  was  afforded  to  other  legally 
qualified  candidates  for  public  office. 

Federal  Communications  Commission. 

Migslie  Roman  Sala^ 

Secretary 

[FR  Doc.  98-11733  Filed  5-1-98;  8:45  ami 
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FEDERAL  DEPOSfT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting   Notice  c*  a 
Change  in  Subfect  Matte'  C  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:00  a.m.  on  Tuesday. 
April  28,  1998,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Director  Joseph  H.  Neely  (Appointive), 
seconded  by  Director  Julie  L.  Williams 
(Acting  Comptroller  of  the  Cun^ncy). 
concurred  in  by  Ms.  Carolyn  Buck, 
acting  in  the  place  and  stead  of  Director 
Ellen  S.  Seidman  (Director,  Office  of 
Thrift  Supervision),  and  Acting 
Chairman  Andrew  C.  Hove,  Jr.,  that 
Corporation  business  required  the 
withdrawal  from  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matter:  Memorandum  re: 
General  Counsel  Opinion  Regarding 
Interest  Charges  by  Interstate  State 
Banks. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  notice 
earlier  than  April  22,  1998,  of  this 
change  in  the  subject  matter  of  the 
meeting  was  practicable. 

Dated:  April  29. 1998. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  98-11940  Filed  4-30-98:  2:55  pml 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  FcwarOer  Lice^.se 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 


24544 


'IMH 


lunvariuTs  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

International  Transportation 

Consultants.  Ud..  d/b/a  I.T.C..  Ltd.. 

1551-53  Carmen  Drive.  Elk  Grove 

Village.  IL  60007 
Officers:  Wladimir  Leonartowicz. 

President.  Marc  Leonartowicz.  Vice 

President 

Dated  April  28,  1998. 
loMph  C.  Polkuig. 
Secretary 

|FR  Doc  98-1 1680  Filed  5-1-98;  8:45  ami 
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Sunshine  Act  Meeting 

TIME  AND  DATE:  9:00  a.m.  (EDT).  May  11. 

1998. 

PLACE:  4th  Floor.  Conference  Room. 

1250  H  Street.  N  VV..  Washington.  D.C. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  National  Finance  Center  record 
keeping 

2.  Congressional/agency/participant 
liaison. 

3.  Benefits  administration. 
4  Investments. 

5.  Participant  communications. 

6.  Approval  of  the  minutes  of  the 
April  13.  1998.  Board  member  meeting. 

7.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

8.  Approval  of  the  update  of  the  FY 
1998  budget  and  FY  1999  estimates. 

9.  Investment  policy  review. 

10  Review  of  KPMG  Peat  Marwick 
audit  report:  "Pension  and  Welfare 
Benefits  Administration  Review  of 
Capacity  Planning  and  Performance 
Management  of  the  Thrift  Savings  Plan 
at  the  United  States  Department  of 
Agriculture.  National  Finance  Center." 

11.  Status  of  audit  recommendations. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  |  Trabucco.  Director,  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  April  29. 1998. 
Roger  W.  Mchle. 

Executive  Director.  Federal  Retirement  Thrift 
liwestment  Board 
IFRDoc   H»-l  1819  Filed  4-29-98;  4  56  pm] 
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FFDFRAL  TRADE  COMMISSION 

[File  No  981-0040] 

DiQiUi  fcquipment  Corporation; 

An,)!ysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  of  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  6.  1998. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  N.W.. 
Washington.  DC  20580 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  Willard  Tom.  FTC/H- 
374.  Washington.  D.C.  20580  (202)  326- 
2932  or  326-2786. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  F*ublic  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  April  23.  1998).  on  the 
World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130.  Sixth  Street  and  Pennsylvania 
Avenue.  N.W..  Washington.  DC.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9fb)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 


Analysis  To  Aid  Public  Comment 

/.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  from 
Digital  Equipment  Corporation 
("Digital")  an  Agreement  Containing 
Consent  Order  ("Proposed  Consent 
Order ').  The  ProjX)sed  Consent  Order  is 
designed  to  remedy  anticompetitive 
effects  likely  to  occur  in  three  product 
markets  as  a  result  of  the  acquisition  by 
Intel  Corporation  ("Intel  ")  of  certain 
assets  of  Digital.  The  Order  requires  that 
Digital  License  its  Alpha  microprocessor 
technology  to  two  Commission- 
approved  companies  to  ensure  that 
there  are  independent  suppliers  and 
develofwrs  of  Alpha.  The  Order  ensures 
that  Intel  will  not  have  exclusive  control 
over  the  technology,  and  that  .Mpha  will 
remain  competitive. 

//.  Description  of  the  Parties  and  the 
Transaction 

Digital  is  a  Massachusetts  corporation 
headquartered  in  Maryland, 
Massachusetts,  with  sales  of 
approximately  $13  billion  and  net 
income  of  over  $140  million  for  the 
fiscal  year  ended  June  28.  1997.  Digital 
manufactures  and  sells  computer 
systems,  and  develops,  manufactures, 
and  sells  microprocessors  based  on  its 
proprietary  64-bit  '  Alpha  architecture. 

The  Alpha  microprocessor  is  widely 
regarded  as  among  the  highest 
performing  general  purpose 
microprocessors  available  and  is  the 
only  non-Intel  microprocessor 
architecture  that  can  run  the  Windows 
NT  operating  system  in  "native"  mode.^ 
Digital  is  the  largest  consumer  of  Alpha 
chips,  which  it  uses  in  its  computer 
systems. 

Intel  Corporation  ("Intel"),  a  Delaware 
corporation  headquartered  in  Santa 
Clara.  California,  is  the  world's  leading 
semiconductor  manufacturer.  Intel 
reported  1996  sales  of  approximately 
$20.8  billion  and  net  income  of  more 
than  $5  billion.  Intel  supplies  a  broad 


>  The  number  of  bits  generally  correlates  with  the 
amount  of  data  that  a  microprocessor  can  process 
during  one  clock  cycle.  Intel's  current  Pentium 
microprocessors  iftve  a  32-bit  architecture  (known 
as  IA-32).  while  Digitals  alpha  chip  has  a  64-bit 
architecture. 

'  Windows  and  Windows  NT  are  operatii^ 
systems.  Operating  systems  are  a  type  of  software 
that  acts  as  an  intermediary  between  applications 
software  and  the  microprocessor.  An  operating 
system  runs  in  "rutive"  mode  when  it  is 
specifically  written  to  interact  optimally  with  the 
panicular  microprocessor  architecture.  Microaoft. 
the  developer  of  Windows  NT.  today  supports  only 
two  microprocessor  architectures — Intel's  and 
Digital's — to  run  Windows  NT  in  native  mode. 
Other  microprocessor  architectures  today  must  uae 
translation  software  m  order  to  run  Windows  NT. 
significantly  reducing  performance  and  speed. 
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line  of  semiconductor  devices  used  as 
computer  system  components, 
including  x86-compatibie 
microprocessors  ^  such  as  the  Pentium 
line,  which  are  used  primarily  in 
conjunction  with  Microsoft's  Windows 
and  Windows  NT  operating  systems. 
Intel  has  been  working  with  other 
companies  to  develop  a  64-bit 
microprocessor  (currently  known  by  the 
project  name  Merced)  with  a  new  64-hit 
architecture  (known  as  IA-64).  which  is 
intended  to  extend  Intel's  current  x86 
architecture  and  compete  with  Digital's 
Alpha  architecture. 

"The  proposed  transaction  resolves 
three  pending  lawsuits  between  Digital 
and  Intel  relating  to  microprocessor 
intellectual  property  and  technology 
rights.  Digital  initiated  that  litigation  in 
May  1997.  claiming  the  Intel  infringed 
ten  Digital  patents  by  making  and 
selling  Intel  Pentium  chips.  Intel 
countersued,  claiming,  among  other 
things,  that  Digital  is  infringing  nine 
Intel  patents  by  making  and  selling 
Alpha  microprocessors. 

On  October  26,  1997.  the  parties 
agreed  to  settle  the  litigation  and  grant 
each  other  broad  patent  cross-licenses. 
Intel  would  also  buy  Digital's 
microprocessor  production  facilities 
(such  a  facility  is  known  in  industry 
parlance  as  a  "fab")  for  net  book  value 
(approximately  $650  million).  In 
addition,  Intel  agreed  to  produce  Alpha 
microprocessors  for  supply  exclusively 
to  Digital.  Digital  agreed  to  endorse 
publicly  these  IA-64  architecture  and 
design  some  Digital  computer  systems 
based  on  Intel  64-bit  microprocessors. 
Digital  will  retain  the  intellectual 
property  rights  and  design  assets  for 
Alpha,  including  the  design  engineers 
who  conduct  research  and  development 
for  the  Alpha  architecture. 

ni.  Competitive  Concerns 

A.  Relevant  Markets 

The  draft  Complaint  alleges  three 
relevant  markets:  (1)  The  manufacture 
and  sale  of  high-performance,  general- 
purpose  microprocessors  that  are 
capable  of  running  the  Windows  NT 
operating  system  in  native  mode;  (2)  the 
manufacture  and  sale  of  all  general- 
purpose  microprocessors  and  (3)  the 
design  and  development  of  future 
generations  of  high  performance, 
general-purpose  microprocessors. 

The  Complaint  alleges  that 
microprocessors  designed  to  run  the 
Windows  NT  Operating  system  and  its 


'"X-86  architecture"  generally  refers  to  the 
original  line  of  Intel  microprocessor  products  for 
personal  computers  and  includes  successive 
generations  such  as  the  8096.  286.  386.  486  and  the 
Pentium  family  of  chips. 


complementary  application  programs 
constitute  a  relevant  antitrust  product 
market.  The  demand  for 
microprocessors  is  determined 
indirectly  by  the  demand  for  operating 
systems,  which  is  determined  in  part  by 
the  software  applications  that  run  on 
those  systems.  Applications  are 
designed  for  specific  operating  systems; 
operating  systems  can  optimally  run 
application  programs  only  when  the 
operating  system  is  written  for  the 
microprocessor  architecture  (so  that  the 
microprocessor  runs  native  on  that 
operating  (system).  Consumers  cannot 
readily  switch  between  computer 
systems  that  use  different 
microprocessor  architectures,  because  in 
most  cases  such  a  switch  also  requires 
changing  the  operating  system  and 
application  programs,  an  expensive 
proposition  and  one  that  may  not  yield 
the  same  level  of  fimctionality  enjoyed 
by  consumers  on  their  former  systems. 

Windows  NT  is  currently  wTitten  in 
two  versions,  so  that  only  the  Alpha 
microprocessor  and  the  Intel-based 
microprocessors  can  run  it  in  native 
mode.''  Windows  NT  will  also  be 
compatible  w  ith  Merced,  Intel's  64-bit 
chip,  which  will  not  be  commercially 
available  until  1999.  Thus,  consumers 
using  software  optimized  for  use  with 
Windows  NT  must  choose  between 
Intel-based  and  Alpha-l)ased  systems. 
Thus,  if  the  price  of  Alpha  and  high-end 
Intel  microprocessors  were  to  increase 
by  5  percent,  consumers  using  Windows 
NT  would  not  readily  switch  to 
computer  systems  built  with  alternative 
microprocessors. 

The  Complaint  also  alleges  that  a 
second  relevant  product  market 
includes  all  general-purpose 
microprocessors,  a  category  that 
includes  devices  based  on  the  Intel  and 
Alpha  architectures,  as  well  as 
microprocessors  based  on  other  rival 
architectures  such  as  those  developed 
by  Hewlett-Packard  (PA-RISC).  Sun 
Microsystems  (SPARC),  IBM  (PowerPC), 
and  Silicon  Graphics  (MIPS).  Because 
only  Alpha  and  Intel  microprocessors 
can  optimally  run  Windows  NT. 
however,  these  two  microprocessors  are 
the  closest  substitutes  in  this  broader, 
differentiated  product  market. 

Finally,  the  Complaint  alleges  that  the 
transaction  will  reduce  competition  in 
the  innovation  market  for  the  design  of 
micropr(X»ssors.  Intel  and  Digital  are 
two  of  a  very  few  competitors 
developing  next-generation,  high- 
performance  microprocessors.  Computer 
makers  choose  microprocessors  based, 
in  part,  on  the  "roadmap"  provided  by 
each  microprocessor  manufacturer — that 


*  See  In.  2. 


is,  the  manufacturer's  projection  of 
future  expected  increases  in 
performance  and  functionality  for 
successive  generations  of 
microprocessors  based  on  the  same 
architecture.  Roadmaps  therefore 
provide  an  essential  element  of 
microprocessor  competition.  Intel  and 
Digital  compete  for  sales  to  computer 
manufacturers,  based  on  their 
roadmaps.  and  they  use  each  other's 
roadmaps  as  benchmarks  for  developing 
next -generation  products  to  leapfrog  the 
performance  of  the  rival  company's 
chips. 

B.  Barriers  to  Entry 

The  Complaint  alleges  there  are 
significant  barriers  to  entry  in  the 
market,  including  incurring  large  sunk 
costs  to  build  a  fab  and  design  a 
microprocessor,  overcoming  the 
network  externalities  and  Intel's 
installed  base,  obtaining  Microsoft 
support  to  obtain  Windows  NT- 
compatibility,  building  a  reputation  as  a 
reliable  microprocessor  manufacturer 
and  innovator. 

Building  a  new  microprocessor 
facility  requires  the  expenditure  of 
substantial  fixed  and  sunk  costs  and 
takes  many  years.  A  new  entrant  must 
also  design  the  microprocessor,  an 
expensive  and  lengthy  process. 

Most  important,  a  successful  entrant 
would  need  to  convince  computer 
system  manufacturers  to  design  their 
systems  around  the  new 
microprocessor.  Entrants,  however,  face 
a  significant  "Catch-22"  in  this 
endeavor  because  of  "network 
externalities."  Externalities  exist  where 
consumers  place  more  value  on  a 
particular  technology  (microprocessor, 
operating  system,  peripherals, 
applications,  etc.)  that  is  more  widely 
adopted  than  other  technologies. 
Software  developers  and  computer 
system  manufacturers  are  unwilling  to 
support  a  new  microprocessor 
technology  unless  they  first  see  that  it 
enjoys  consumer  interest.  Because  of 
these  network  externalities  and 
reputational  effects,  however, 
consumers  are  unwilling  to  switch  to  a 
new  microprocessor  technology  unless 
they  first  see  that  it  has  compatible 
operating  systems,  software,  and 
peripherals.  In  this  environment, 
consumer  and  industry  expectations 
about  the  degree  to  which  a 
manufacturer  will  be  able  to  get  network 
externalities  and  reputational  effects 
working  for  it  in  the  near  future  are 
critical. 

The  importance  of  these  expectations 
is  illustrated  by  Intel's  recent  marketing 
efforts  on  behalf  of  the  Merced,  its  new 
64-bit  microprocessor.  Even  though 
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Merced  has  ye'  to  be  tested  and  will  iiul 
be  available  for  more  than  a  year,  Intel 
has  already  successfully  obtained 
comniitinents  from  a  larj^e  share  of  the 
software  vendors  and  computer  system 
manufacturers  to  write  software  and 
build  computers  for  it. 

C.  Competitive  Effects 

Intel  has  market  power  in  both 
relevant  microprocessor  produci 
markets.  Intel  accounts  for  nearly  90 
percent  of  dollar  .sales  and  nearly  85 
percent  of  unit  sales  of  microprocessors 
for  Windows  NT  and  for  nearly  90 
percent  of  dollar  sales  and  80  percent  of 
unit  sales  of  (general-purpose 
micropro<:essors.  No  firm  other  than 
Intel  accounts  for  more  than  4  percent 
of  dollar  sales  of  microprocessors  or  for 
more  than  10  percent  of  unit  sales  of 
microprotessors  Finally,  the 
competitive  signincance  of  other  high- 
performance  microprocessors — such  as 
Hewlett-Packard's  PA-RISC.  Sun 
Microsystems'  SPARC.  PowerPC  from 
the  Motorola/IBM/Apple  venture,  and 
Silicon  Graphics'  MIPS 
microprocessors — has  been  declining. 

The  transaction  also  threatens  to 
increase  concentration  signiHcantly  in 
the  relevant  innovation  market.  Digital 
and  Intel  are  two  of  the  most  significant 
innovation  competitors  in  the  design 
and  development  of  high-performance 
microprocessors.  Even  with  its 
comparatively  small  share  of  the 
relevant  markets,  the  Alpha  art:hitecture 
(because  of  Alpha's  superior  processing 
performance)  represents  the  most 
significant  threat  to  Intel's  continued 
market  dominance.  Intel's  documents 
refer  repeatedly  to  the  competitive 
threat  posed  by  Alpha,  which'is 
acknowledged  by  many  as  possibly  the 
best  performing  and  fastest 
microprocessor  in  the  world.  Innovation 
and  actual  competition  between  the  two 
companies  is  likely  to  increase  in  the 
future  because  of  the  growing  popularity 
of  Microsoft's  Windows  NT  operating 
system,  which  currently  supports  only 
Digital's  Alpha  and  Intel's  advanced 
microprocessors.  As  the  demand  for  and 
functionality  of  Windows  NT  grow,  the 
competition  between  the  Alpha  and 
Intel  architecture  is  likely  to  intensify. 

On  these  facts,  it  is  clear  that  an 
acquisition  of  Digital  by  Intel  would 
substantially  lessen  competition. 
Although  the  transaction  at  issue  here 
does  not  involve  an  outright  acquisition 
of  Alpha  technology,  it  nevertheless 
threatens  competition  in  the  relevant 
markets.  Under  the  terms  of  the 
settlement,  Intel  will  acquire  Digital's 
Alpha  fabrication  plant  (known  as  Fab 
6)  and  will  produce  Alpha  chips  for 
Digital.  Digital  will  retain  its  Alpha 


tiilelltsctiidl  property  and  design  team 
and  is,  therefore,  only  receiving 
"foundry"  services  (that  is,  a  supply 
agreement  where  one  company 
manufactures  the  product  for  another) 
from  Intel.  The  parties  will  also  end  the 
patent  litigation  and  sign  a  patent  cross- 
license  agreement. 

The  proposed  transaction  has  positive 
implications  for  the  future  of  Digital's 
Alpha  systems.  The  supply  agreement 
frees  Digital  from  operating  a  plant  that 
it  was  not  able  to  utilize  e^ciently. 
Because  Intel  manufactures  a  vast  line 
of  semiconductor  products,  it  can  utilize 
the  plant  more  efficiently  than  Digital. 
As  a  result,  overall  manufacturing  costs 
will  go  down  and,  under  the  Digital- 
Intel  agreement,  those  cost  reductions 
will  be  passed  on  to  Digital.  Under  the 
agreement.  Digital  will  also  be  able  to 
bring  the  next  generation  of  Alphas — 
based  on  an  improved  .18  micron 
process  technology— to  market  earlier 
than  it  would  have  absent  the 
transaction. 

Digital's  move  to  this  "fabless" 
business  model  of  operation  is  not 
unprecedented.  Other  successful 
companies — like  Sun  Microsystems,  Inc. 
and  Silicon  Graphics — have  designed 
high  performance  microprocessors 
while  relying  on  third-party  foundries 
for  manufacturing.  None  of  the  other 
fabless  microprocessor  companies, 
however,  placed  manufacturing  in  the 
hands  of  such  a  dominant  competitor. 

Because  of  this  unique  characteristic, 
the  proposed  transaction  creates  the 
opportunity  for  Intel  to  slow  down  or 
otherwise  impair  the  supply  of  Alpha 
microprocessors,  harming  competition 
in  the  relevant  markets.  In  particular, 
the  transaction  presents  a  risk  that  Intel 
will  not  provide  the  necessary  level  of 
coordination  between  the  design  and 
manufacturing  processes,  and  that  Intel 
may  take  other  steps  to  reduce  quality 
and  slow  the  supply  of  Alpha 
microprocessors  to  Digital.  Every 
foundry  arrangement  requires  design 
engineers  and  manufacturing  process 
engineers  to  coordinate  their  efforts.  The 
development  of  a  microprocessor 
involves  conforming  that  design  to  the 
process  technologv'  and  vice-versa.  The 
Digital-Intel  settlement  separates  these 
functions  and  provides  no  incentive  for 
Intel  to  "tweak"  its  own  processes  to 
conform  to  Digital's  products. 

Furthermore,  the  transaction  as 
proposed  threatens  the  continued 
viability  of  Digital's  sales  of  Alpha  to 
the  "merchant  market."  *  As  part  of  this 


iransacuon,  iJiguai  is  selling  off  most  of 
its  semiconductor  business  to  Intel  and 
thus  will  have  no  economic  need  for  a 
marketing  staff,  which  includes  people 
who  market  Alpha  to  other  computer 
system  manufacturers.  Without  a 
marketing  staff  to  service  and  pursue  the 
merchant  market,  the  loss  of 
competition  would  be  significant." 
Computer  system  manufacturers  using 
Alpha  microprocessors  have  pioneered 
the  opening  of  new  market  segment  for 
Alpha-based  systems,  such  as  media 
graphics.  With  the  expected  growth  of 
Windows  NT,  Alpha  and  Intel  should  go 
head-to-head  in  competition  in  these 
market  segments  for  these  systems.  The 
uncertainty  created  by  the  proposed 
transaction,  had  it  not  been  addressed 
by  the  proposed  consent,  could  have 
reduced  competition  between  Intel  and 
Alpha  processors,  resulting  in  higher 
prices,  reduced  consumer  choice,  and 
lower  rates  of  innovation. 

The  Complaint  concludes  that,  unless 
remedied,  the  transaction  is  likely  to 
create  uncertainty  regarding  the  future 
competitive  viability  of  Alpha,  thereby 
maintaining  and  enhancing  Intel's 
mtu-ket  power,  which  could  result  in 
increased  prices  and  reduced  quality 
and  innovation  in  each  of  the  relevant 
markets  for  the  following  reasons:  (1)  By 
making  it  less  likely  that  Digital  would 
maintain  the  sales  force  to  continue 
"merchant  market"  sales  of  Alpha 
microprocessors  and  other  products  to 
other  computer  system  manufacturers,  it 
would  reduce  competition  between  Intel 
and  Digital  for  such  sales;  and  (2) 
putting  Digital's  supply  of  Alpha  solely 
in  the  hands  of  Intel  would  give  Intel 
the  opportunity  to  delay  production  of 
Alpha  microprocessors,  impede  the 
development  of  new  generations  of 
Alpha  microprocessors,  and  otherwise 
undermine  the  competitiveness  of 
Alpha.  In  these  ways,  according  to  the 
Complaint,  the  consummation  of  the 
proposed  transaction,  without  any 
changes,  would  violate  Section  5  of  the 
Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45,  and  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18. 

IV.  The  Proposed  Consent  Order 

The  Commission  has  entered  into  an 
agreement  containing  a  Proposed 
Consent  Order  with  Digital  in  settlement 
of  the  draft  Complaint.  The  Proposed 
Consent  Order  is  designed  to  preserve 
Alpha's  future  viability  by  ensuring 
alternative  sources  for  production. 


^  Merchant  market  means  sates  of  separate 
microprocessor  chips  to  computer  syitem 
manufacturers,  who  then  use  them  as  a  component 
in  their  own  computer  systems. 


•  As  explained  more  fully  below,  as  part  of  this 
consent  agreement,  Digital  will  be  licensing  Alpha 
to  Sanuung.  a  company  that  plans  to  sell  the  Alpha 
chip  in  the  merchant  market  through  a  U.S. 
tubsidiary. 
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marketing,  and  development  of  Alpha 
products.  The  Proposed  Consent  Order 
requires  Digital  to  enter  into  or  to 
continue  certain  licensing  arrangements 
and  alliances  with  Advanced  Micro 
Devices,  Inc.  ("AMD"),  Samsung 
Electronics  Co.,  Ltd.  ("Samsung"),  or 
some  other  Commission-approved 
licensee,  and  to  be  begin  the  process  of 
certifying  International  Business 
Machines,  Inc.  ("IBM"),  or  some  other 
Commission-approved  company,  to 
become  an  Alpha  foundry.  "The  purpose 
of  these  provisions  is  to  establish  two 
licensees  and  another  foundry  as 
providers  and  developers  of  Alpha 
devices,  independent  of  Intel. 

The  Proposed  Consent  Order  binds 
Digital  to  comply  with  the  terms  of 
agreements  it  already  has  entered  into 
with  Samsung.  Under  those  agreements, 
Samsung  will  obtain  an  architectural 
license  and  technical  support. 
Furthermore,  Digital  will  grant  to 
Samsung  a  non-exclusive 
AlphaPowered  trademark  license  and 
the  assistance  and  support  necessary  to 
enable  Samsung  to  enter  rapidly  and 
expand  the  merchant  market  segment 
for  Alpha  products.'  Under  the  current 
version  of  the  Samsung-Digital 
agreement.  Samsung  will  be  creating  a 
U.S.  subsidiary,  to  be  known  as  the 
Alpha  Volume  Company,  that  plans  to 
market  Alpha  chips  to  the  merchant 
market  segment.  Furthermore,  Digital 
has  committed  to  purchase  substantial 
volumes  of  its  Alpha  products  needs  at 
a  competitive  price  from  Samsung,  thus 
reducing  its  reliance  on  Intel. 

The  Proposed  Consent  Order  also 
requires  Digital  to  enter  into  a  broad 
license  with  AMD,  or  a  Commission- 
approved  licensee,  that  includes  a 
license  to  the  Alpha  architecture  and 
software  tools  that  enable  AMD  to 
develop  microprocessors  compatible 
with  the  Alpha  architecture.  Digital 
must  provide  technical  and  engineering 
support  until  AMD  is  capable  of 
independently  developing  and 
producing  products  based  on  the  Alpha 
architecture,  but  in  no  event  for  more 
than  two  years. 

The  licenses  with  AMD  and  Samsung 
(or  two  other  Commission-approved 
companies)  are  architectural  licenses, 
meaning  that  the  license  is  to  the  Alpha 
architecture,  as  defined  by  convention 
in  Digital's  official  reference  manual. 


Under  such  license,  the  licensee  is  free 
to  create  its  own  implementations  and 
derivative  works — that  is,  to  design 
original  chips  around  the  architecture — 
with  the  one  caveat  that  it  maintain 
backward  compatibility  with  the 
existing  Alpha  architecture.*  In  this 
way,  a  licensee  will  have  every 
incentive  to  develop  the  merchant 
market  aggressively  because  it  vdll  have 
the  ability  to  create  Alpha-derivative 
innovations  that  can  give  it  profitable 
"design  wins" — that  is,  agreements  with 
computer  system  manufacturers  by 
which  the  computer  system 
manufacturers  will  design  a  computer 
line  around  the  licensee's  chip.  These 
architectural  licenses  also  provide 
assurance  to  customers  who  commit  to 
the  Alpha  architecture  because  the 
licenses  provide  independent  sources  of 
supply  and  innovation  for  these 
m  icroprcx:essors . 

The  Proposed  Consent  Order  also 
requires  Digital  to  enter  into  an 
agreement,  subject  to  Conmiission 
approval,  with  IBM  or  some  other 
Commission-approved  company  to 
evaluate  that  company  as  a  potential 
foundry  for  Alpha  parts  and  to  inform 
that  foundry  partner  of  the  steps 
necessary  to  become  a  qualified  supplier 
of  Alpha  products.  Submission  of  that 
agreement  is  required  within  six  months 
of  Commission  approval  of  the  Proposed 
Consent  Order.  Alternatively,  the 
Proposed  Consent  Order  permits  Digital 
to  demonstrate  why  such  an  agreement 
is  unnecessary. 

Samsung  is  a  leading  supplier  of 
DRAM  technology,  is  considered  to 
have  excellent  manufacturing  quality, 
and  will  receive  marketing  assistance 
from  Digital.  Samsung  is  already  in  the 
merchant  market  and  the  Order  should 
empower  Sumsung  to  further  its 
marketing  efforts  in  this  important 
segment.  AMD  is  the  leading  challenger 
to  Intel  for  x86-compatible 
microprocessors  and  already  a  major 
merchant  market  supplier,  with 
excellent  design  capabilities.  Though 
AMD  does  not  yet  produce  Alpha  chips, 
it  should  have  every  ability  to  do  so. 
AMD  is  a  major  supplier  of 
microprocessors  and  should  have 
significant  incentives  to  develop  an 
Alpha-based  business  because  it  does 
not  otherwise  have  a  64-bit  architecture 
capable  of  challenging  the  upcoming 


'  The  Proposed  Consent  Order  also  includes 
provisions  for  an  "Interim  Trustee"  (i.e..  an  auditor) 
and  a  licensing  trustee.  The  Interim  Trustee 
provision  assures  early  assessment  and  monitoring 
of  Digital's  agreements  with  the  licensees  and 
continuing  monitoring  and  reporting  to  the 
Commission  of  how  the  provisions  are  working. 
The  licensing  trustee  provision  is  triggered  if  the 
parties  to  a  licensing  agreement  fail  to  agree  within 
the  requisite  time. 


•  An  architectural  integrity  provision  in  the  Order 
preserves  backward  compatibility  for  existing 
applications  written  to  exploit  the  architecture,  and 
to  make  designing  easier  for  applications 
developers  that  have  not  yet  ported  applications  to 
Alpha.  If  Digital  fails  to  innovate  and  improve  the 
f>erformance  of  the  Alpha  architecture,  however, 
the  Order  allows  AMD  to  modify  the  base 
architecture  without  Digital  approval. 


Intel  IA-64  architecture.  IBM  is  ai. 
established  high-performance 
microprocessor  foundry,  likely  to  be 
capable  of  producing  Alpha  products. 
All  three  of  these  companies,  or  other 
licensees,  help  to  ensure  adequate  and 
independent  supplies  of  Alpha 
microprocessors. 

V.  Opportunity  for  Public  Comment 

The  Proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons  about  both  the 
appropriateness  of  the  relief  provided 
herein  as  well  as  the  suitability  of 
Samsung,  AMD,  and  IBM  as  licensees 
who  can  ensure  alternative  sources  for 
the  manufacture,  marketing,  and 
development  of  Alpha  products. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  days,  the  Commission  will 
again  review  the  Proposed  Consent 
C5rder  and  the  comments  received  and 
will  decide  whether  it  should  withdraw 
from  the  Proposed  Consent  Order  or 
make  it  final. 

By  accepting  the  Proposed  Consent 
Order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
Complaint  will  be  resolved.  The 
purpose  of  this  analysis  is  to  invite 
public  comment  on  the  Proposed 
Consent  Order,  including  the  proposed 
licenses  and  alliances,  to  help  the 
Commission  determine  whether  to  make 
final  the  Proposed  Consent  Order 
contained  in  the  agreement.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  Proposed 
Consent  Order,  nor  is  it  intended  to 
modify  the  terms  of  the  Proposed 
Consent  Order  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
[PR  Doc.  98-11798  Filed  5-1-98:  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Availability  fNOAi   Record  of 
Decision  (ROD);  lmmig''atiO'-^  ana 
Naturalization  Service  (INSi  Lease 
Construction  anc  ConsoMaatio-    Dade 
County,  Flonaa 

April  23.  1996 

This  is  the  Record  of  Decision  (ROD) 
for  the  GSA  Proposed  Action,  which  is 
to  lease  a  building  to  be  constructed  at 
9300-9499  NW  41st  Street  in  Western 
Dade  County,  Florida,  This  building 
would  consolidate  the  INS  District 


24548 


Federal  Resister/ Vol.  63.  No.  85 /Monday,  N' 


OIUlL'.  lili-'  r.  \ri  ill .  \  I'  V.  'I  I II  f  I'll 

Immigration  Review  (EOIR),  and  the 
Asylum  Office.  This  is  the  GSA 
preferred  alternative. 

The  purpose  of  this  proiect  is  to 
consolidate  the  INS  into  one  facility  to 
accommodate  their  legislatively 
mandated  growth.  INS  needs  a 
consolidated  facility  to  better 
accommodate  this  growth,  to  better 
coordinate  its  functions,  and  to  meet  the 
need  to  locate  closer  to  the  Krome 
Service  Processing  Center,  and  to  its 
operation  at  the  Miami  International 
Airport  (MIA).  This  consolidation 
would  improve  the  overall  efficiency  of 
the  INS  operations.  Current 
inefficiencies  result  from  separated 
functions  at  their  existing  facilities  that 
can  not  accommodate  projected  INS 
requirements.  Employees  and  clients 
must  often  travel  over  an  hour  between 
locations.  Separated  functions  require 
duplicate  functions  transportation  of 
records  and  personnel  around  Metro 
Dade  County  This  lengthens  the  time  it 
takes  the  INS  to  administer  its  case  load. 
The  distance  between  the  District  Office 
and  the  Krome  Center  has  caused 
serious  administrative  and  security 

f>roblems.  A  consolidated  facility 
ocated  closer  to  the  Krome  Center  and 
west  of  the  MIA  would  provide  more 
effective  coordination  of  functions, 
including  the  INS  Foreign  Inspection 
Service  located  at  MIA. 

The  current  District  Office  at  7880 
Biscayne  Boulevard  can  not 
accommodate  the  projected  growth.  The 
building  has  small  floor  plates, 
inadequate  waiting  areas,  and  elevator 
and  building  systems  that  are  not 
adequate  to  service  the  requirements  of 
the  current  and  projected  INS  space 
needs. 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1508).  and  GSA  Order 
PBS  P  1095.4B.  GSA  prepared  an 
Environmental  Impact  Statement  (EIS) 
for  the  Proposed  Action.  The  purpose  of 
the  EIS  is  to: 

•  Identify  the  alternatives  considered 
including  the  Proposed  Action; 

•  Solicit  public  comments  and 
incorporate  response  into  the  analysis; 

•  Identify  potential  impacts  of  the 
alternatives  considered; 

•  Disclose  potential  impacts  resulting 
from  the  alternatives  considered: 

•  Identify  measures  to  mitigate 
adverse  impacts; 

•  Incorporate  the  impacts  and 
mitigation  into  the  decision  process. 

This  ROD  will  communicate  CSA's 
decision  on  implementing  the  Proposed 
Action,  the  basis  for  that  decision,  and 


identify  mitigation  measures  to  be 
implemented  as  part  of  the  decision. 
The  Draft  and  Final  EIS  documents  are 
incorporated  into  this  ROD  by  reference, 
and  are  available  upon  request  from 
GSA. 

This  EIS  was  prepared  because  of  the 
level  and  intensity  of  public  response 
received  by  GSA  during  the  final 
comment  period  after  GSA  had 
completed  an  Environmental 
Assessment  (EA).  GSA  completed  an  EA 
in  July  1996  and  executed  a  Findings  of 
No  Sijjnificanl  Impact  (FONSI).  GSA 
provided  30-days  of  final  public 
comment  prior  to  taking  action.  Because 
of  the  level  and  intensity  of  the  public 
responses  received.  GSA  determined 
that  there  were  "potentially  significfuit" 
issues  associated  with  proceeding  with 
the  Proposed  Action.  GSA  therefore 
elected  to  elevate  its  environmental 
analysis  to  an  EIS.  the  highest  level  of 
analysis.  GSA  then  began  the 
environmental  process  a  second  time 
with  the  publication  of  a  Notice  of 
Intent  (NOI)  to  prepare  an  EIS  in  the 
Federal  Register  on  September  27"™. 
Notice  was  also  placed  in  the  Miami 
Herald  and  letters  were  mailed  to  all 
potentially  impacted  parties  as  part  of  a 
second  public  scoping  process. 

The  EIS  examined  the  impacts  for 
both  the  Proposed  Action  and  the  No 
Action.  If  GSA  proceeds  with  the 
Proposed  Action,  there  are  potential 
impacts  to  both  the  "Doral"  area  from 
the  relocation  of  INS.  and  potential 
impacts  to  the  7880  Byscayne  Boulevard 
area  that  would  result  from  INS  vacating 
the  current  location.  Conversely,  in  the 
case  of  the  No  Action,  there  are 
potential  impacts  to  the  7880  Byscayne 
area  from  the  INS  remaining  at  their 
current  location  and  potential  impacts 
to  the  INS  from  continued  operations  in 
their  current  facilities. 

GSA  released  the  Draft  EIS  with 
publication  in  the  Federal  Register  for 
a  45-day  public  comment  period  that 
began  on  January  24.  1997.  A  Public 
Meeting  was  conducted  in  Miami  on 
February  12™.  The  Final  EIS  was 
released  for  a  30-day  public  comment 
period  with  publication  in  the  Federal 
Register  on  March  28^".  The  final 
comment  period  closed  on  April  28"™. 
GSA  provided  written  notices  of 
availability  for  these  documents  in  the 
Federal  Register,  the  Miami  Herald, 
through  the  Metro-Dade  Library,  and 
through  direct  mailings  to  interested 
parties  and  using  a  mailing  list  provided 
by  the  West  Dade  Federation  of 
Homeowners  Associations  (WDFHA). 
GSA  distributed  approximately  150 
copies  of  the  Draft  and  Final  EIS  to 
Federal.  State  and  local  governments, 
elected  officials,  neighborhood 


associations,  the  business  community, 
and  to  all  interested  parties  identified 
during  scoping  process. 

GSA  made  diligent  efforts  to  solicit 
input  from  all  potentially  impacted 
parties,  and  GSA  also  made  diligent 
efforts  to  keep  the  community  fully 
informed  during  the  NEPA  process.  This 
was  accomplished  using  newspaper 
Public  Notices,  direct  mailings,  written 
correspondence,  a  Public  Meeting,  and 
through  keeping  an  open  dialogue  with 
representatives  of  the  VVDFHA.  GSA 
communicated  regularly  and  openly 
with  the  WDFHA.  to  keep  all  parties 
fully  informed  during  the 
environmental  process.  GSA  provided 
factual  information  to  interested  parties 
in  a  timely  manner.  GSA  also  extended 
the  comment  periods  several  times, 
when  requested  to  do  so.  so  as  to 
provide  additional  time  for  those 
wishing  to  provide  comments. 

.Mttrnatives  Considered 

L»5A  spent  over  three  years  exploring 
and  analyzing  alternatives  to  meet  the 
requirements  of  the  INS  consolidation 
within  the  Delineated  Area  (DA).  In 
1992  the  INS  provided  GSA  with  the 
Delineated  Area  (DA).  This  DA  was 
outlined  by  the  INS  as  a  95  square  mile 
area  surrounded  by  Flagler  Street  on  the 
South.  135th  Street  on  the  North, 
Lejeune  Road  on  the  East,  and  107th 
Avenue  on  the  West. 

The  DA  was  selected  based  on  the 
accessibility  of  major  thoroughfares 
including  the  Florida  Turnpike,  the 
Palmetto  and  Dolphin  Expressways,  and 
Lejeune  Road.  The  requirement  was  that 
the  DA  to  be  in  a  more  centralized 
portion  of  Dade  County  with  access  to 
major  roadways.  MIA,  and  the  Krome 
Facility.  The  survey  conducted  as  part 
of  the  EIS  concluded  that  during  the 
survey  period,  25.4%  of  the  INS  client 
visits  originated  from  outside  Dade 
County.  A  1991  INS  survey  indicated 
that  78%  of  clients  who  filed  petitions 
with  the  INS  lived  either  west  of 
Lejeune  Road  or  north  of  Flagler  Street. 
Demographic  forecasts  predict  that  the 
majority  of  future  residential  and 
commercial  growth  will  occur  in  the 
western  side  of  Miami. 

During  the  period  from  1993  until 
April  1996,  GSA  analyzed  and 
considered  over  20  alternative  locations 
and  delivery  options  within  the  DA. 
This  included  leasing  existing 
building(s),  building(s)  purchase,  and 
the  consideration  of  lease  construction 
alternatives  at  various  sites  that  would 
be  either  donated  to  GSA  or  made 
available  through  a  no  cost  purchase 
option. 

GSA  conducted  financial  analysis  on 
the  methods  available  for  delivering  the 
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needed  space  to  meet  the  INS' 
requirements.  This  was  done  to 
determine  the  most  economical  and  cost 
effective  delivery  method.  As  part  of  the 
Prospectus  submittal  process,  GSA  used 
both  the  Net  Present  Value  and  an 
Income/Expense  approach,  to  compute 
the  lowest  cost  to  the  taxpayer.  This 
analysis  concluded  that  leasing  was  the 
most  cost  effective  method  and  the 
lowest  cost  to  the  taxpayer.  In  April 
1995  GSA  received  Congressional 
approval  to  lease  214,607  occupiable 
square  feet  of  space  within  the  DA  to 
meet  the  requirements  of  the  INS.  Only 
lease  acquisition  was  authorized  by 
Congress  under  this  Prospectus 
approval.  The  Draft  and  Final  EIS 
contain  a  complete  and  comprehensive 
explanation  of  the  alternative 
development  and  screening  processes 
followed  by  GSA  for  this  project  from 
1992  to  date. 

After  GSA  Congressional  approval  of 
the  lease  Prospectus  in  April  1995,  a 
market  survey  was  initiated  by  GSA  to 
identify  lease  alternatives  and  to 
identify  prospective  offerors.  On 
December  1,  l^flS,  CS.\  issued  a 
Sohcitation  for  Offers  (SFO),  an  open 
market  competitive  request  for  offers  to 
provide  leased  space  that  would  meet 
the  requirements  of  the  INS 
consolidation  as  outlined  in  the  SFO.  A 
total  of  seven  initial  offers  were  received 
by  GSA.  Best  and  Final  Offers  (BAFO) 
were  due  by  April  28,  and  all  but  one 
offeror  withdrew  their  offers  prior  to 
BAFO.  Only  one  offer  remained  open  at 
BAFO. 

Therefore,  the  EIS  analyzed  the  two 
alternatives  remaining  open  and  viable 
to  GSA.  These  alternatives  are  the 
Proposed  Action  Alternative  and  the  No 
Action  Alternative.  All  other 
alternatives  were  either  withdrawn  prior 
to  BAFO.  or  were  initially  screened 
from  consideration  by  GSA  based  on 
economic,  technical,  or  operational 
criteria. 

No  Action  Alternative 

Under  this  alternative,  the  INS  would 
continue  to  be  housed  at  its  current 
locations,  and  would  meet  its  increased 
space  requirements  through  a  series  of 
ad  hoc  leases.  The  INS  would  continue 
to  operate  at  dispersed  locations  and  in 
overcrowded  conditions  at  the  District 
Office.  INS  would  meet  its  growth  needs 
by  leasing  additional  space  in  close 
proximity  to  its  current  locations. 

Proposed  Action 

Under  this  alternative,  the  GSA  would 
execute  an  agreement  with  a  private 
developer,  already  selected  by  GSA 
through  an  open  and  competitive 
procurement,  for  the  lease  construction 


of  a  building  to  house  ttie  consoiiaatea 
INS.  The  building  would  be  214,607  osf, 
would  employ  about  500  persons  in 
1998  increasing  to  763  persons  by  the 
year  2005.  The  building  would  provide 
885  parking  spaces.  Approximately 
1,100  persons  would  visit  the  facility 
daily  to  transact  business  with  the  INS. 
The  building  would  be  constructed  with 
three  floors  and  a  parking  garage  in  rear. 
The  building  would  be  designed  as  a 
modem  office  building  to  fit  the  style 
and  character  of  the  commercial 
buildings  that  currently  surround  the 
vacant  site.  The  building  would  be 
designed  to  efficiently  accommodate  the 
unique  requirements  of  the  INS.  This  is 
the  GSA  preferred  alternative. 

Environmental  Consequences  and 
Mitigation 

Based  on  the  analysis  contained  in 
both  the  EA  and  the  EIS,  there  were  no 
potentially  significant  environmental 
impacts  from  either  the  Proposed  Action 
or  the  No  Action  except  for  those 
discussed  in  this  ROD.  These  impacts 
were  associated  with  public  controversy 
and  land  use  issues,  and  not  with 
impacts  to  the  natural  environment. 
Therefore,  neither  alternative  was 
considered  to  be  environmentally 
preferred  over  the  other.  Additional 
potential  impacts  to  the  natural  and 
human  environment  were  considered 
and  found  to  be  minor  or  not  significant. 
This  is  documented  in  both  the  Draft 
EIS  and  the  Final  EIS  by  reference. 

The  Proposed  Action 

The  issues  that  were  identified  during 
the  scoping  process  fall  into  one  of  the 
following  general  categories:  Impacts  to 
streets  and  traffic;  impacts  to  property 
values  (primarily  residential),  impacts 
to  the  character  and  economic  stability 
of  the  neighborhood  and  surrounding 
community,  and  impacts  to  the  area 
from  increased  crime. 

The  Proposed  Action  would  result  in 
the  construction  of  a  building  to  suit 
facility  to  house  the  INS,  and  would 
require  a  lease  agreement  to  be  executed 
between  GSA  and  a  private  developer. 
GSA  would  assume  a  leasehold  interest 
in  the  building  for  a  period  of  10  years. 
There  would  be  no  Federal  owTiership 
of  the  facility.  The  developer  would  be 
responsible  for  obtaining  all  local  and 
state  approvals  prior  to  beginning 
construction.  These  would  include  all 
zoning  approvals.  Concurrency  Review, 
land  use  approvals,  and  all  building 
permits  that  require  conformance  to 
various  local.  State,  and  Federal 
statutes. 

The  approval  and  permitting  process 
would  be  the  responsibility  of  the 
developer,  and  thus  obtaining  permits 


and  Concurrency  review  woaic  i>er\e  to 
mitigate  many  of  the  impacts  that  have 
been  identified. 

Concurrency  is  the  process  by  which 
Dade  County  examines  proposed 
projects  and  determines  whether  the 
necessary  public  facilities  and 
infrastructure  capacity  is  available. 
Seven  agencies  are  involved  in  the 
review  process  for  Concurrency  in  Dade 
County  and  they  are:  Building  and 
Zoning;  Department  of  Environmental 
and  Resource  Management  (DERM);  Fire 
Department;  Metro  Dade  Transit 
Authority;  Parks  and  Recreation;  Public 
Works;  and  Solid  Waste. 

Concurrency  is  part  of  the  permitting 
process.  The  infrastructure  and  service 
capacity  must  be  available  before  a 
developer  is  granted  a  Final 
Development  Order.  The  analysis  of 
potential  impacts  undertaken  in  the  EIS 
is  based  on  the  Standards  for 
Concurrency  required  by  Dade  County. 
The  Concurrency  review  and  a  Final 
Development  Order  application  takes 
place  at  the  County  level,  and  these 
permitting  decisions  are  based  on  the 
available  capacity  at  the  time  of  the 
application  by  a  developer. 

Traffic 

A  traffic  study  was  undertaken  by 
traffic  consultants  Carr- Smith 
Associates,  to  determine  the  potential 
impact  of  the  Proposed  Action  on  the 
roadways  around  the  potentially 
affected  area.  To  determine  the  number 
of  vehicle  trips  that  would  be  generated, 
an  internal  survey  was  conducted  by  the 
INS  to  determine  the  origin  and 
destination  of  all  employees  and  visitors 
during  a  five  day  period  (October  23-29, 
1996).  This  was  considered  a  typical 
work  week.  Employees  located  at  the 
District  Office  and  at  other  INS  offices 
that  would  be  part  of  the  consolidation 
were  included  in  the  survey.  A  total  of 
438  current  INS  employees  would  move 
to  the  proposed  facility.  A  total  of  1092 
client  visits,j)er  day  were  identified  for 
the  survey  week. 

All  employees  would  not  be  onsite 
everyday,  and  the  arrivals  of  the  clients 
occurred  throughout  the  business  day. 
These  factors  were  considered  in  the 
formula  for  computing  the  number  of 
the  vehicle  trips  generated.  Levels  of 
Service  (LOS)  standards  were  provided 
by  the  Metro-Dade  Planning  Department 
for  the  surrounding  roadways.  Current 
traffic  counts  were  taken.  LOS  levels 
were  computed  using  the  current  data 
collected  and  using  the  projected 
growth  rates  provided  by  Dade  County. 
The  LOS  levels  with  the  Proposed 
Action  were  calculated  and  found  to 
remain  within  acceptable  Dade  County 
LOS  Standards. 
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tidseii  III    .^i'-   Mitltiigs  of  this  traffic 
study,  the  impact  of  the  proposed  INS 
facihly  is  wilhm  Mtilro-Dode  County's 
Concurrency  r«quirements.  [n  addition, 
planned  expansions  in  the  transit 
service  to  the  area  and  soon  to  be 
implemented  changes  in  the  INS 
application  and  processing  prot:edures. 
will  serve  to  mitigate  some  of  the 
resulting  traffic  impacts  of  the  new 
facility   Because  of  te<  \ 

improvements  in  the  i  iig 

procedures,  and  because  of  expected 
reductions  in  both  staff  and  applicants 
in  the  Citizenship  USA  program.  INS 
projects  that  the  number  of  daily  client 
visits  to  be  less  than  the  I.U92  persons 
who  visited  the  current  INS  facilities 
during  the  survey  period  of  October  23- 
29,  1996  These  anticipated  reductions, 
coupled  with  anticipated  route 
alterations  of  the  mass  transit  system, 
will  serve  to  mitigate  some  of  the 
increased  traffic  projected  to  be 
associated  with  the  INS  facility. 

A  copy  of  the  traffic  study,  will  full 
analysis  and  conclusions  and 
methodology,  is  contained  in  the  EIS. 
The  developer  would  be  required  to 
meet  Concurrency  Review  for  traffic 
prior  to  permitting  any  proposed 
construction. 

Mass  Transit 

Metro  Dade  transit  Authority  does  not 
alter  bus  routes  until  a  project  has 
established  a  completion  date  and 
demonstrates  a  need  for  additional 
service.  GSA  and  INS  will  contact  Metro 
Dade  Transit  Authority  at  the 
appropriate  time  in  this  process,  and 
formally  request  that  additional  service 
be  provided  to  the  facility  based  on  the 
need  and  date  of  occupancy  GSA 
anticipates  no  difficulties  in  increasing 
the  service  levels  once  the  need  is 
demonstrated  to  the  Metro  Dade  Transit 
Authority.  Increased  levels  of  public 
transportation  to  the  facility  will  serve 
to  mitigate  some  of  the  vehicle  trips 
generated  by  the  INS. 

Metro-Bus  service  is  available  directly 
in  front  of  the  site  However,  there  is 
currently  only  one  bus  in  the  morning 
and  one  in  the  afternoon  serving  the 
site.  Busses  currently  service  84th 
Avenue  (No.  87  Bus)  every  30  minutes 
during  peak  hours,  and  every  hour 
during  non-peak  hours,  from  6AM  to 
9PM.  This  route  provides  direct  service 
from  Dadeland  and  the  Metrorail  to  the 
south,  from  the  Okeechobee  Metrorail 
Station  to  the  north.  The  route  also  has 
connections  at  Flagler  Street  from 
Downtown  (Route  11,  running  every  10 
minutes,  all  day)  This  route  runs  about 
one  mile  east  of  the  proposed  site. 
Alteration  of  this  route  west  to  97th 
Avenue  would  provide  regular  bus 


service  to  the  facility  throughout  lUn 
day. 

Other  potential  mitigation  measures 
would  be  the  INS  promoting  ride 
sharing,  stagger^  work  hours,  and 
subsidized  public  transportation  for 
employees.  Still  others  include  the 
addition  of  express  busses,  and  private 
jitney  minibus  service  as  regulated 
countywide  by  the  1985  jitney 
Ordinance. 

The  Proposed  Action  would  be 
required  to  under  go  Concurrency 
review  for  by  Metro-D^de  Transit 
Authority. 

Parking 

The  proposed  facility  would  include 
885  spaces.  Dade  County  requires  one 
space  for  every  300  osf  or  715  required 
spaces.  The  Proposed  facility  exceeds 
the  Dade  County  parking  requirement. 

Land  Use/Zoning 

The  Proposed  Action  is  in  substantial 
compliance  with  Land  Use  and  Zoning 
Comprehensive  Plans  for  the  area.  The 
developer  would  be  required  to  obtain 
Zoning  and  Land  Use  approvals  prior  to 
construction  and  as  part  of  the 
Concurrency  review. 

Impacts  to  Property  Values 

The  site  of  the  Proposed  Action  is 
surrounding  by  commercial  office 
buildings  on  both  the  east  and  the  west 
and  the  proposed  use  is  in  conformance 
with  Dade  County  land  use  plans. 

GSA's  contractor.  Radian 
International,  secured  a  professional 
opinion  from  a  Licensed  State  Certified 
Appraiser  familiar  with  the  area  around 
the  proposed  site.  The  Appraiser  did  not 
provide  data  or  render  an  opinion  that 
the  proposed  INS  facility  would  have 
any  direct  or  unique  impacts  on  the 
surrounding  property  values.  Other 
private  and  government  buildings,  of 
similar  size  and  use  in  the  area,  have 
not  had  any  detrimental  impacts  on 
property  values.  No  cause-effect 
relationship  was  established  between 
the  location  of  the  INS  Offices  and 
surrounding  property  values. 

The  proposed  site  is  located  on 
Section  28.  Range  40,  Township  53. 
Section  28  is  640  acre  (one  mile  square) 
area  surrounded  by  four  major 
roadways:  41st  Street  on  the  north;  25th 
Street  on  the  south:  87th  Avenue  on  the 
east:  and  97th  Avenue  on  the  west. 
There  are  other  government  and 
commercial  uses  on  the  contiguous  640 
acre  Section  28  including:  Metro-Dade 
Police  Headquarters,  an  FAA  lease  for  a 
radar  tower,  the  Federal  Reserve  Bank  of 
Miami,  and  the  just  completed  US  Army 
Southern  Command  Headquarters 
Administrative  facility  (SOUTHCOM). 


This  Army  relocation  of  the 
SOUTHCOM  from  Panama  to  Dade 
County  will  be  completed  by  May  31. 
1998.  This  new  facility  has  been  leased 
by  the  Army  for  a  10-year  term,  is 
approximately  154.000  square  feet,  and 
will  employee  about  900  persons.  The 
Proposed  INS  location  is  located  just 
northeast  of  the  SOUTHCOM  facihty 
(about  three  quarters  of  a  mile)  on 
Section  28.  The  WDFHA  did  not  oppose 
this  relocation  of  SOUTHCOM  to  the 
Doral  area.  The  Appraiser  retained  by 
GSA  stated  that  none  of  the 
aforementioned  and  varied  government 
uses  on  Section  28.  demonstrated  any 
negative  impacts  to  the  surrounding 
property  values. 

Crime 

Western  Dade  is  projected  to  develop 
both  commercially  and  residentially  by 
the  Dade  County  Comprehensive 
Development  Master  Plan.  As  this 
gro\/th  occurs,  an  increase  in  crime  is 
projected,  with  or  without  the  INS 
consolidation. 

The  INS  facility  would  be  designed  to 
accommodate  the  INS  needs.  These 
design  factors  would  include  a  larger 
floor  plate,  adequate  parking,  faster 
processing  times  for  clients  and  fewer 
people  at  the  site  at  any  one  time, 
required  security  procedures,  and 
assigned  waiting  areas.  These  measures 
will  serve  to  process  INS  clients 
efficiently  at  the  facility. 

The  Metro-Dade  Police  Station  is 
located  on  Section  28.  (less  than  one 
mile  south  of  the  proposed  site),  and  its 
presence,  would  serve  to  deter  crime  in 
the  area.  There  was  no  cause-effect 
relationship  found  that  would  uniquely 
link  the  INS  presence  to  increased  crime 
rates  in  the  area. 

Neighborhood  Impacts  to  the  Doral  Area 

The  residents  of  the  Doral  area 
strongly  oppose  the  proposed  INS 
location.  The  Doral  area  is  seeking  to 
become  an  independent  municipality, 
separate  from  Dade  County.  The 
proposed  site  in  the  center  of  the 
proposed  City  of  Doral.  The  WDFHA 
has  suggested  that  the  proposed  INS 
location  would  be  the  preferred  location 
for  the  new  "Village  of  Doral" 
municipal  complex.  If  the  Doral 
Incorporation  is  successful,  the 
proposed  action  would  negatively 
impact  the  goals  of  the  community  as 
stated  in  their  Incorporation  Petition. 

The  Doral  community,  through  its 
representative  the  WDFHA.  is  on  the 
record  stating  that  they  oppose  the  INS 
locating  at  the  current  site,  or  at  any 
other  site  in  the  same  general  area. 
There  has  been  no  previous  opposition 
by  WDFHA  to  the  other  government 
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uses  on  Section  28,  including  the  recent 
lease  construction  of  150,000  square 
foot  building  for  SOUTHCOM 
Headquarters. 

Other  land  use  on  Section  28  include 
several  large  office  buildings  (former 
Eastern  Doral  Computer  Center  and 
Headquarters  Carnival  Cruise  Lines),  an 
FAA  radar  facility,  the  Metro-Dade 
Police  Headquarters,  the  80  acre  Miami 
West  Park,  and  iight  industrial  and 
warehouse  buildings  Given  the  mix  of 
uses,  including  other  substantial 
government  facilities  on  Section  28.  the 
INS  at  the  proposed  lease  construction 
would  not  be  out  of  character  with  other 
surrounding  land  uses  included  in  the 
Police  Station  complex  on  Section  28 
are  four  buildings  totaling  over  300.000 
square  feet  including  the  Metro-Dade 
Police  Headquarters.  Police  District  «3 
Doral  West,  maintenance  and  vehicle 
storage,  and  detention  facilities. 

The  INS  facility  at  the  proposed 
location  would  be  in  substantial  zoning 
compliance  and  would  conform  to  land 
uses  on  other  surrounding  properties 
The  building  would  be  designed  as  a 
commercial  office  building  of  similar 
size  and  appearance  to  other  nearby 
buildings.  The  above  are  mitigating 
factors  demonstrating  that  the  proposed 
facility  is  not  out  of  character  to  other 
land  uses  in  Section  28.  and  therefore 
should  have  no  unqiue  impact  on  the 
surrounding  community 

A  Final  Development  Order  will  be 
required  by  Dade  County  at  the 
conclusion  of  the  Concurrency  review. 
This  review  will  determine  if  public 
services  and  infrastructure  are  available 
to  support  the  proposed  project.  If  the 
capacity  is  not  available,  then 
permitting  would  not  be  available  to  the 
developer,  or  alterations  to  the  proposed 
development  would  be  required  by 
Dade  County  in  order  to  meet 
Concurrency  Standards.  This  process 
would  serve  to  mitigate  potential 
impacts  this  project  would  cause  to  the 
infrastructure  and  public  services  in  the 
area. 

No  Action 

INS  relocation  to  Western  Dade 
County  cause  would  a  small  negative 
impact  to  the  area  around  the  7880 
Biscayne  Boulevard  location  due  to 
potential  loss  of  retail  and  service 
business.  However,  due  to  the  high 
crime  rates  in  the  general  area,  most  INS 
employees  do  not  patronize  nearby 
retail  establishments. 

Some  of  the  nearby  businesses 
generate  income  from  the  INS  clients 
who  often  spend  hours  waiting  in  line 
due  to  the  inefficient  layout  at  the 
current  facility.  Mitigating  factors  to 
these  impacts  would  include  the  two- 


year  lead  time  the  property  owner 
would  have  to  find  a  replacement 
tenant,  and  the  two-year  lead  time 
period  the  existing  business  would  have 
to  make  appropriate  adjustments  in 
their  business  plans  Efforts  are 
underway  by  the  Biscayne  Area 
Chamber  of  Commerce  to  promote 
Downtown  Development  Initiatives  and 
obtain  grants  to  stimulate  the  economy 
in  the  area 

There  would  be  serious  adverse 
impacts  to  the  I.NS  if  they  remained  long 
term  in  their  current  facilities.  There  is 
no  opportunity  for  expansion. 
Continued  operation  of  physically 
separated  functions  will  continue  to 
hinder  the  INS  in  performing  its 
mission.  INS  performs  an  important 
function  for  the  United  States  with  the 
administration  and  enforcement  of  US 
Immigration  Laws,  Operating  in 
inadequate  facilities  and  separated 
locations  would  negatively  impact  the 
INS'  ability  to  effectively  service  its 
clients  as  well  as  the  public. 

Rationale  for  Decision 

1.  The  proposed  action  was  found  to 
fall  within  the  Dade  County 
Concurrenc)  Standards  for  traffic  based 
on  a  traffic  study  conducted  as  part  of 
the  EIS. 

2.  Public  transportation  is  available  at 
the  proposed  location  Based  on  the 
existing  route  system,  the  capacity 
exists  to  increase  the  level  of  public 
transportation  to  the  proposed  facility. 
GSA  will  contact  Metro-Dade  Transit 
Authority  at  the  appropriate  point  in  the 
process  to  facilitate  route  and  service 
alteration  at  the  proposed  facility  to 
accommodate  the  public  transportation 
needs. 

3.  The  proposed  facility  is  in 
compliance  with  local  zoning,  land  use 
and  comprehensive  plans,  contains 
more  than  the  required  parking,  and 
would  be  subject  to  Concurrency  review 
as  part  of  the  permitting  process.  The 
developer  would  be  required  to  obtain 
permits  and  local  approvals. 

4.  There  are  ciurently  other 
substantial  government  facilities  located 
on  Section  28,  including  the  FAA  radar 
tower,  the  US  Armv  Southern  Command 
Headquarters  (SOLTHCOM),  and  the 
Metro-Dade  Police  Station  and  Doral 
Substation  including  detention 
facilities.  There  was  no  evidence  found 
that  any  of  these  other  public  uses  have 
caused  negative  impacts  to  property 
values,  nor  any  evidence  that  the  INS 
would  negatively  impact  property 
values.  SOUTHCOM  has  just  leased  a 
new  150,000  square  foot  building,  less 
than  a  mile  southeast  of  the  proposed 
site,  to  house  900  federal  employees  for 
occupancy  June  1,  1997.  In  the  opinion 


of  an  Appraiser  retained  by  GSA,  the 
INS  facility  would  not  constitute  a 
stigma  development. 

5.  The  INS  facility  will  be  designed  to 
accommodate  the  needs  of  the  INS  and 
to  provide  a  secure  building  that  will  be 
visually  and  functionally  compatible 
with  other  nearby  commercial  and 
public  use  buildings. 

6,  There  was  no  evidence  presented  to 
indicate  that  this  project  would 
uniquely  contribute  to  increased  crime 
in  the  area. 

Therefore,  having  given  consideration 
to  all  of  the  factors  discovered  during 
the  13  month  envirorunentai  review 
process,  it  is  GSA's  decision  to  proceed 
with  the  Proposed  Action:  Lease 
construction  of  a  building  of  214,607 
occupiable  square  feet  of  space,  to  house 
the  INS  consolidation  on  a  7.3  acre  site 
is  located  at  9300-9499  NW  41st  Street 
in  Miami. 

Dated:  April  23.  1998. 
Phil  Youn^ierg, 

Regional  Environmental  Officer  (FT). 
[FR  Doc.  98-11719  Filed  5-1-98;  8:45  am] 


DEPARTMENT  OF  HEAL"^H  AND 
HUMAN  SERVICES 

Office  of  Public  Health  anc  Science 
Region,  VI;  Announcement  o' 
Availability  of  a  Grant  tor  a  family 
Planning  Information,  Education  anc 
Clinical  Services  Linkage  innovations 
Research  Project 

agency:  Office  of  Family  Plarming, 
Region  VI. 
action:  Notice. 

SUMMARY:  The  Office  of  Family  Planning 
(OPF).  Region  VI.  requests  applications 
for  a  new  research  grant  in  family 
planning  services  delivery 
improvement. 

DATES:  To  receive  consideration, 
applications  must  be  postmarked  or 
delivered  to  the  Office  of  Grants 
Management  no  later  than  June  15, 
1998. 

ADDRESSES:  Completed  applications 
should  be  sent  to:  Office  of  Grants 
Management,  U.S.  Public  Health 
Service,  DHHS  Region  VI,  1301  Young 
St.,  Suite  766,  Dallas.  XT  75202, 
FOR  FURTHER  INFORM  A 'ON  CONTACT: 
Evelyn  Glass.  Famil  >  i  ic^ining  Unit 
Chief— 214-767-3088.  for  assistance  on 
technical  and  program  aspects:  Maureen 
Picket,  Grants  Management  Officer — 
214-767-3401,  to  answer  questions 
about  the  preparation  of  grant 
applications. 
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Requests  for  applications  kits  may  be 
faxed  to  214-767-3425. 
ELKllBIUTV:  Any  public  or  private  non- 
profit organization  or  agency  which  has 
offices  in  Region  VI  (Arkansas. 
Louisiana.  New  Mexico.  Oklahoma,  and 
Texas)  and  which  has  the  ability  to 
coordinate  the  project  across  state 
boundaries  is  eligible  to  apply  for  this 
grant.  The  grant  will  be  awarded  only  to 
an  organization  or  agency  which 
demonstrates  a  capability  to  provide  the 
proposed  services,  meets  the  statutory 
requirements,  and  currently  maintains 
an  office  in  the  region. 

The  applicant  who  receives  funds 
under  this  announcement  must  be 
knowledgeable  regarding  reproductive 
health  needs  within  Region  VI  states, 
must  have  the  ability  to  work  with  and 
obtain  information  from  Title  X 
grantees.  State  Family  Planning 
Training  Coordinators,  and  various 
community  groups  across  the  Region, 
and  must  be  able  to  coordinate  and 
facilitate  technical  assistance  and 
training  activities  with  community- 
based  cfemonstration  projects  in  the 
region. 

SUPPLEMENTARY  INFORMATION:  Title  X  of 
the  Public  Health  Service  Act.  42  U.S.C. 
300.  et  sea.,  authorizes  the  Secretary  of 
Health  and  Human  Services  (OHS)  to 
award  grants  and  contracts  to:  (1) 
Establish  and  operate  family  planning 
clinics:  (2)  provide  training  for 
personnel  to  carry  out  family  planning 
service  programs;  (3)  provide  research 
in  fields  related  to  family  planning 
service  and  service  delivery:  and  (4) 
develop  and  distribute  family  planning 
informational  and  educational 
materials 

5>ei;tion  1(H)1  of  the  statute  authorizes 
the  Secretary  to  award  grants  to  public 
or  private  non-profit  entities  to  assist  in 
the  establishment  and  operation  of 
voluntary  family  planning  projei :ts  to 
provide  a  bruad  range  of  acceptable  and 
effe<.1ive  family  planning  methods  and 
services  (including  natural  family 
planning  methods,  infertility  services, 
and  services  for  adolescents).  The 
statute  requires  that,  to  the  extent 
practicable,  entities  shall  encourage 
family  participation.  Title  X  funds  may 
not  be  used  in  programs  whore  abortion 
is  a  method  of  family  planning. 
Implementing  regulations  for  Section 
1001  appear  at  42  CFR  part  59.  subpart 
A 

Section  1004  authorizes  the  Secretary 
to  make  grants  to  public  or  private  non- 
profit entities  and  individuals  for 
projects  for  research  in  the  biomedical, 
contraceptive  development,  behavioral 
and  program  implementation  fields 
related  to  family  planning  and 


f>opulation.  Implementing  regulations 
or  Section  1004  appear  at  42  CFR  part 
52.  Region  VI  Office  of  Family  Plaiming 
intends  to  make  available  funds  to 
investigate  innovative  approaches  for 

Eroviding  family  planning/reproductive 
ealth  related  information  and  services 
targeted  to  sp>ecific  hard  to  reach 
populntinns 

Fill  poNTS  oi  ( irani 

This  notice  announces  the  availability 
for  funds  to  support  a  new  research 
project  to  address  two  (2)  of  the  five  (5) 
Title  X  program  priorities: 

(1)  Increasing  outreach  to  individuals 
not  likely  to  seek  services,  including 
males,  homeless  persons,  disabled 
persons,  substance  abusers,  and 
adolescents:  and 

(3)  Serving  adolescents,  including 
more  community  education,  emphasis 
on  postponement  of  sexual  activity,  and 
more  accessible  provision  of 
contraceptive  counseling  and 
contraception. 

The  family  planning  services 
program,  authorized  by  Section  1001  of 
Title  X.  is  required  by  law  to  provide 
family  planning  services,  including 
education  and  counseling,  to  all  persons 
desiring  such  services.  There  are 
subgroups  of  the  population  which  have 
been  under-represented  in  the 
traditional  family  plaiming  delivery 
system.  Experience  has  shown  that  it  is 
difficult  to  draw  some  sub- populations, 
such  as  males  of  all  ages,  certain 
adolescents,  homeless  persons,  disabled 
persons,  and  substance  abusers,  into  the 
traditional  clinic  setting  for  family 
planning/reproductive  health  related 
information  and  services.  This  effort, 
authorized  under  Section  1004  of  the 
Title  X  statute,  is  an  attempt  to  look  at 
ways  to  link  family  plaiming/ 
reproductive  health  services  with 
community-based  providers  of  clinical, 
social  and  educational  services  to  the 
under-served  populations. 

Approximately  $1.2  million  is 
available  to  support  the  research  project, 
and  $1  million  of  that  amount  is 
available  to  support  new  innovations  for 
linking  providers  of  family  planning 
information,  education,  and  clinical 
services  to  populations  that  are  less 
likely  to  seek  services  and  are  often  hard 
to  reach  (such  as  but  not  limited  to 
males,  homeless  persons,  disabled 
persons,  substance  abusers,  and 
adolescents).  An  applicant  for  a  grant 
under  this  announcement  may  elect  to 
support  the  development  of  a  network 
of  linkages  between  agencies  which 
service  any  of  the  hard  to  reach 
populations,  including  but  not  limited 
to  those  described  above,  and 
appropriate  services  and  activities 


relating  to  family  planning/ reproductive 
health.  The  linkages  might  involve 
arranging  for  the  production  and 
distribution  of  appropriate  and  relevant 
patient  educational  materials:  making 
transportation  available  for  clinical 
services;  or,  providing  for  public 
information  and  education  on  family 
planning/reproductive  health  issues. 

In  admtion.  with  approximately 
$200,000.  and  in  close  collaboration 
with  Region  VI  staff,  the  applicant  who 
receives  funds  under  this 
announcement  will  be  responsible  for 
the  following  activities: 

•  Advertise  the  availability  of  funds 
for  the  community-based  projects; 

•  Assist  community-based 
organizations  with  development  and 
preparation  of  proposals: 

•  Provide  technical  assistance  to 
interested  organizations: 

•  Receive  and  screen  proposals: 

•  Assemble  an  Objective  Review 
Committee  to  review  proposals: 

•  Arrange  for  the  transfer  of  funds  to 
community-based  organizations  whose 
projects  are  selected  for  funding:  and 

•  Provide  assistance  with  regular 
follow-up  and  program  evaluation. 

Application  Consideration  and 
Assestonent 

Applications  will  be  reviewed  by  a 
multidisciplinary  panel  of  independent 
reviewers  and  assessed  according  to  the 
following  criteria: 

(1)  A  clear  description  of  the  project, 
including  goals  and  objectives,  methods 
of  achieving  objectives,  a  reasonable 
work  plan  and  timetable,  and  a  clear 
statement  of  results  or  benefits 
expected.  (20  points) 

(2)  The  feasibility  of  the  project  and 
the  likelihood  of  its  producing 
meaningful  results,  as  evidenced  by  the 
applicant's  sound  methodology  to 
measure  the  extent  to  which  the 
proposed  approach  enhances  the 
delivery  of  family  planning/ 
reproductive  health  education, 
counseling  and/or  services  to  hard  to 
reach  populations  and  its  potential  for 
replication.  (25  points) 

(3)  The  history  of  the  applicant 
organization  in  successfully  providing  a 
variety  of  services,  such  as  clinical, 
social,  educational,  training,  vocational, 
and  legal  services,  to  under-served  and 
hard  to  reach  populations  or  in  under- 
served  communities  or  collaborating 
with  agencies  that  serve  these 
populations.  (25  points) 

(4)  The  administrative  and 
management  capability  of  the  appUcant 
organization  in  relation  to  the  type  of 
project  proposed,  the  project  period, 
and  the  adequacy  of  the  applicants 
resources  for  the  project.  (15  points) 
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(5)  Letters  ot  support  from 
community-based  organizations 
indicating  their  support  of  the  project 
and  their  interest  in  participating  in  the 
project.  (15  points) 

Applications  must  be  postmarked  or, 
if  not  sent  by  U.S.  mail,  received  at  the 
Office  of  Grants  Management  no  later 
than  the  close  of  business  on  June  15. 
1998.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.  Applications  which  are 
postmarked  later  than  June  15,  1998  will 
be  judged  late  and  will  not  be  accepted 
for  review.  (Applicants  should  request  a 
legibly  dated  postmark  from  the  U.S. 
Postal  Service.)  Applications  which  do 
not  conform  to  the  requirements  of  this 
program  announcement  or  do  not  meet 
the  applicable  regulatory  requirements 
will  not  be  accepted  for  review. 
Applicants  will  be  so  notified,  and  the 
applications  will  be  returned. 

( irant  .Award 

The  grant  will  be  funded  in  annual 
increments  (budget  periods).  The  project 
may  be  funded  for  up  to  three  (3)  years. 
Funding  for  all  approved  budget  periods 
beyond  the  first  year  is  contingent  upon 
the  availability  of  funds,  satisfactory 
progress  of  the  project,  and  adequate 
stewardship  of  federal  funds. 

Review  Under  Executive  Order  12372 

Applicants  under  this  announcement 
are  subject  to  the  review  requirements  of 
Executive  Order  12372. 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities,  as 
implemented  by  45  CFR  part  100.  As 
soon  as  possible,  the  applicant  should 
discuss  the  project  with  the  State  Single 
Point  of  Contact  (SPOC)  for  each  State 
to  be  served.  The  application  kit 
contains  the  currently  available  listing 
of  the  SPOCs  which  have  elected  to  be 
informed  of  the  submission  of 
applications.  Fcr  those  States  not 
represented  on  the  listing,  further 
inquiries  should  be  made  to  the 
Governor's  office  of  the  pertinent  states 
for  information  regarding  the  review 
process  designated  by  their  state  or  the 
SPOC  for  the  state  in  question. 

SPOC  comments  must  be  received  by 
the  Office  of  Grants  Management  30 
days  prior  to  the  funding  date  to  be 
considered. 

When  the  final  funding  decision  has 
been  made,  each  applicant  will  be 
notified  by  letter  of  the  outcome  of  its 
application.  The  official  document 
notifying  an  applicant  that  a  project 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
amount  of  money  awarded,  the 


purposes  of  the  grant,  and  terms  and 
condition  of  the  grant  award. 

Dated:  April  8,  1998. 
James  Randolph  Farris, 

Regional  Health  Administrator. 

(PR  Doc  98-11688  Filed  5-1-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Injury  Research  Grant  Review 
Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Time  and  Date:  6:30  p.m. -9  p.m.,  June  6, 
1998;  8  a.m.-5  p.m..  June  7,  1998. 

Place:  Renaissance  Atlanta  Hotel- 
Downtown,  590  West  Peachtree  Street.  NW, 
Atlanta.  Georgia  30308. 

Status:  Open:  6:30  p.m.-7  p.m..  June  6, 
1998.  Closed:  7  p.m.-9  p.m..  June  6,  1998. 
through  5  p.m.,  June  7,  1998. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC.  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applications  received  from  academic 
institutions  and  other  public  and  private 
profit  and  nonprofit  organizations,  including 
State  and  icKal  government  agencies,  to 
conduct  specific  injury  research  that  focus  on 
prevention  and  control  and  to  support  injury 
prevention  research  centers. 

Matters  To  Be  Discussed:  Agenda  items 
include  announcements,  discussion  of 
review  procedures,  and  review  of  grant 
applications. 

Beginning  at  7  p.m.,  June  6.  through  5  p.m.. 
June  7,  the  Committee  will  meet  to  conduct 
a  review  of  grant  applications.  This  pwrtion 
of  the  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c){4)  and  (6),  title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Public  Law  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information: 
Richard  W.  Sattin,  M.D.,  Executive  Secretary. 
IRGRC,  National  Center  for  Injury  Prevention 
and  ConUx)l,  CDC,  4770  Buford  Highway,  NE, 
MyS  K58,  Atlanta.  Georgia  30341-3724, 
telephone  770/488-4580. 


Dated:  April  27.  1998. 
Nancy  C.  Hirsch, 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc  98-11715  Filed  5-1-98;  8:45  am] 

BiUJNO  CODE  41t»-1«-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Research  Studies  to  Suppon  MicoCial 
Risk  Assessment  Modeimg 
Availability  of  Cooperai've 
Agreements,  Request  ?o'  Applications 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
is  announcing  the  availability  of 
approximately  $800,000  for  research 
funds  for  fiscal  year  (FY)  1998  to 
conduct  research  to  support  the 
development  of  risk  assessment  dose- 
response  models  for  microbiological 
hazards  associated  with  food.  FDA 
anticipates  making  two  to  three  awards 
at  $250,000  to  $400,000  (direct  and 
indirect  costs)  per  award  per  year. 
Support  of  these  agreements  may  be  up 
to  3  years.  The  number  of  agreements 
funded  will  depend  on  the  quality  of  the 
applications  received  and  the 
availability  of  Federal  funds  to  support 
the  project.  After  the  first  year,  2 
additional  years  of  noncompetitive 
support  are  predicated  upon 
performance  and  the  availability  of 
Federal  FY  funds. 

DATES:  Submit  applications  by  June  18, 
1998.  If  the  closing  date  falls  on  a 
weekend,  it  will  be  extended  to 
Monday;  if  the  date  falls  on  a  holiday, 
it  will  be  extended  to  the  following 
workday. 

ADDRESSES:  Application  forms  are 
available  from,  and  completed 
applications  should  be  submitted  to; 
Robert  L.  Robins,  Grants  Management 
Officer.  Division  of  Contracts  and 
Procurement  Management  (HFA-520), 
Food  and  Drug  Administration,  Park 
Bldg.,  5600  Fishers  Lane,  rm.  3-40, 
Rockville,  MD  20857,  301-443-6170. 
Applications  hand-carried  or 
commercially  delivered  should  be 
addressed  to  Park  Bldg.,  12420 
Parklawn  Dr.,  rm.  3-40,  Rockville,  MD 
20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
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this  notice:  Robert  L.  Robins 
(address  above). 
Rexardinx  the  programmatic  aspects 
of  (his  notice:  VVes  R  Long.  Food 
Safety  Initiative  Risk  Assessment 
Lead,  Center  for  Food  Safety  and 
Applied  Nutrition.  Food  and  Drug 
Administration  (HFS-301).  200  C 
St.  S\V..  Washington.  DC  20204. 
202-205-4064. 
SUPPLEIdEmARY  INFORMATION:  FDA  will 
support  th«  researt:h  studies  covered  by 
this  notice  under  section  301  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241).  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance.  No.  93.103. 

The  Public  Health  Service  (PHS) 
strongly  encourages  all  award  recipients 
to  provide  a  smoke- free  workplace  and 
to  discourage  the  use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

PHS  urges  applicants  to  submit  work 
plans  that  address  specific  objectives  of 
"Healthy  People  2000.  "  Potential 
applicants  may  obtain  a  copy  of 
"Healthy  People  2000"  (Full  Report, 
slock  No  017-0010-0474-01  through 
the  Superintendent  of  Do<:uments. 
Government  Printing  Office, 
Washington.  DC  20402-9325.  202-512- 
1800 

I.  Background 

FDA  is  mandated  by  the  President's 
Food  Safety  Initiative  (FSI)  to  develop 
risk  assessment  tools  to  help  assure  the 
microbiological  safety  of  foods  Even 
though  the  American  food  supply  is 
among  the  safest  in  the  world,  millions 
of  Americans  are  stricken  by  illness 
each  year  caused  by  the  food  they 
consume,  and  some  9.000  Americans  a 
year,  primarily  the  very  young  and 
elderly,  die  as  a  result.  The  goal  of  FSI 
is  to  further  reduce  the  I  ■  >.  of 

food  borne  disease  to  thr  ,t  extent 

possible.  Risk  assessment  helps  promote 
this  goal  by  determining  the  likelihood 
that  exposure  to  a  hazard,  such  as  a  food 
borne  p  will  result  in  harm  or 

disease        >     -sessment  methods  help 
characterize  the  nature  and  size  of  risks 
to  human  health  associated  with  food 
borne  hazards  and  assist  regulators  in 
making  decisions  about  where  in  the 
food  chain  to  allocate  public  resources 
to  reduce  those  risks  that  have  the 
grMtest  con.sequences  for  human  health. 
Carefully  formulated  risk  assessments 
based  on  the  best  available  data 
generated  from  research  lead  to  more 
informed  risk  management  and  better 
decisions  The  President's  FSI  requires 
that  199H  funds  be  used  to  develop 
better  data  and  modeling  techniques  to 


assess  the  exposure  of  the  population  to 
microbial  contaminants  and  the  range  of 
health  consequences  of  that  exposure. 

Research  is  needed  to  develop 
improved  methods  and  models  that  will 
make  it  possible  to  perform  quantitative 
microbial  risk  assessments  to  the  degree 
of  complexity  needed  for  most  food- 
safety  issues.  Such  research  requires  an 
integration  of  work  in  the  biological 
sciences,  predictive  microbiology,  and 
applied  mathematics.  Risk  assessment's 
FSI  activities  focus  on  developing 
models  for  improving  risk  assessments. 
Fundamentally,  however,  additional 
data  is  needed  to  assist  in  the 
development  of  these  models.  For  dose- 
response  models — that  is.  determining 
the  quantity  of  a  virulent  organism 
ingested  and  the  likely  outcome  of  that 
event — there  are  numerous  data  needs. 
Risk  assessors  have  mostly  relied  on 
qualitative  or  semi-quantitative  criteria, 
such  as  outbreak  reports  or  surveillance 
data,  to  develop  these  models. 
Significant  improvements  in  modeling 
dose-response  relationships  for  the 
human  population  could  be  realized 
from  a  coordinated  research  effort  that 
leverages  completed,  ongoing,  or 
planned  human  clinical  trials  funded  by 
the  National  Institutes  of  Health  (NIH), 
the  Environmental  Protection  Action 
(EPA),  the  Department  of  Defense 
(DOD),  and  others  and  emphasizes 
expansion  of  clinical  studies  to  include 
the  acquisition  of  data  needed  in  the 
areas  of  dose-response  relationships  at 
low-dose  levels,  assessment  of  potential 
biomarkers  of  infection  caused  by  food 
borne  pathogens,  and  the  effects  of  food 
matrices  on  dose-response;  also  the 
development  of  correlative  dose- 
response  data  from  relevant  animal 
surrogates 

II.  Research  Goals  and  Objectives 

The  specific  objective  of  this  program 
of  research  will  be  to  conduct  research 
to  complement  the  use.  development,  or 
improvement  of  dose-response  models 
for  use  in  risk  assessment. 

Applications  that  fulfill  the  following 
specific  project  objectives  will  be 
considered  for  funding.  Collaborations 
among  researchers  with  complementary 
capabilities  are  encouraged. 

A   Protect  Otffectives 

To  generate  dose-response  data  from 
human  clinical  studies  and  develop 
correlative  dose-response  data  from 
relevant  animal  surrogates.  The  FDA 
seeks  to  support  research  to 
complement  completed,  ongoing,  and 
planned  controlled  clinical  infection 
studies,  such  as  those  supported  by 
NIH.  EPA.  or  DOD.  for  the  purpose  of 
providing  data  on  the  dose-response 


relationship  in  humans  ingesting  food 
borne  pathogenic  microorganisms. 

Research  would  be  conducted  to 
expand  clinical  studies  to  include 
additional  strains  and/or  lower-dose 
levels  to  facilitate  dose-response 
modeling.  It  may  also  include  collection 
and  use  of  subject  samples  (e.g..  stools, 
peripheral  blood)  in  the  development  of 
in  vitro  or  ex  vivo  correlates 
(biomarkers)  of  human  susceptibiUty. 
and/or  expansion  of  clinical  studies  to 
collect  data  on  food  matrix  effects. 

In  addition,  the  research  must  include 
the  development  of  correlative  dose- 
response  data  from  relevant  animal 
surrogates  using  the  same  bacterial 
strains,  prepared  under  the  same 
conditions,  as  used  in  the  human  dosing 
experiments,  utilizing  an  appropriate 
dose  range  to  allow  extrapolation  to  low 
doses.  Oral  dose-response  in  animals 
will  be  required.  Research  may  include 
both  normal  animals  and 
immunocompromised  animals. 
Applicable  models  of  compromised  host 
subpopulalions  include,  but  are  not 
limited  to,  animals  with  defined  defects 
of  the  innate  or  acquired  immune 
system  or  with  disruption  of  the 
composition  and/or  diversity  of  the 
indigenous  gut  microflora. 

B.  Protection  of  Human  Research 
Subjects 

Some  activities  carried  out  by  a 
recipient  under  this  announcement  may 
be  governed  by  the  Department  of 
Health  and  Human  Services'  (DHHS) 
regulations  for  the  protection  of  human 
research  subjects  (45  CFR  part  46). 
These  regulations  require  recipients  to 
establish  procedures  for  the  protection 
of  subjects  involved  in  any  research 
activities.  Prior  to  funding  and  upon 
request  of  the  Office  for  Protection  from 
Research  Risks  (OPRR),  prospective 
recipients  must  have  on  file  with  OPRR 
an  assurance  to  comply  with  45  CFR 
part  46.  This  assurance  to  comply  is 
called  an  Assurance  document.  It 
includes  the  designated  Institutional 
Review  Board  for  review  and  approval 
of  procedures  for  carrying  out  any 
research  activities  occurring  in 
conjunction  with  this  award.  If  an 
applicable  Assurance  document  for  the 
applicant  is  not  already  on  file  with 
OPRR,  a  formal  request  for  the  required 
Assurance  will  be  issued  by  OPRR  at  an 
appropriate  point  in  the  review  process, 
prior  to  award,  and  examples  of 
required  materials  will  be  supplied  at 
that  time.  No  applicant  or  performance 
site,  without  an  approved  and 
applicable  Assurance  on  file  with 
OPRR,  may  spend  funds  on  human 
subject  activities  or  accrue  subjects.  No 
performance  site,  even  with  an  OPRR- 
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approved  and  applicable  Assurance, 
may  proceed  without  approval  by  OPRR 
of  an  applicable  Assurance  for  the 
recipients.  Applicants  may  wish  to 
contact  OPRR  by  facsimile  (301^102- 
0527)  to  obtain  preliminary  guidance  on 
human  subjects  issues.  When  contact 
OPRR,  applicants  should  provide  their 
institutional  affiliation,  geographic 
location,  and  all  available  request  for 
application  (RFA)  citation  information. 

Ill  Reporting  Requirements 

A  Program  Fro^rf  ss  Report  and  a 
Financial  Status  Report  iFSRj  lSF-269) 
are  required.  An  original  FSR  and  two 
copies  shall  be  submitted  to  FDA's 
Grants  Management  Officer  within  90 
days  of  the  budget  expiration  date  of  the 
cooperative  agreement.  Failure  to  file 
the  FSR  (SF-269)  on  time  may  be 
grounds  for  suspension  or  termination 
of  the  agreement.  Progress  reports  will 
be  required  quarterly  within  30  days 
following  each  Federal  fiscal  quarter 
(January  31.  April  30.  )uly  30.  C>;tot>er 
31),  except  that  the  fourfh  report  which 
will  serve  as  the  annual  report  and  will 
be  due  90  days  after  the  budget 
expiration  date  CFSAN  program  staff 
will  advise  the  recipient  of  the 
suggested  format  for  the  Program 
Proi^ress  Report  at  the  appropriate  time. 
A  Hnai  FSR  (SF-269).  Program  Progress 
Report  and  Invention  Statement  must  t>e 
submitted  within  9U  da\  s  after  the 
expiration  of  the  project  period  as  noted 
on  the  Notice  of  Grant  Award. 

Program  monitoring  of  recipients  will 
be  conducted  on  an  ongoing  basis  and 
written  reports  will  be  reviewed  and 
evaluated  at  least  quarterly  by  the 
Project  Officer  and  the  Project  Advisory 
Group.  Project  monitoring  may  also  be 
in  the  form  of  telephone  conversations 
between  the  Project  Officer/Grants 
Management  Specialist  and  the 
Principal  Investigator  and/or  a  site  visit 
with  appropriate  officials  of  the 
recipient  organization.  The  results  of 
these  monitoring  activities  will  be  duly 
recorded  in  the  official  file  and  may  be 
available  to  the  recipient  upon  request. 

I\  .  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in 
the  form  of  cooperative  agreements. 
These  coopjerative  agreements  will  be 
subject  to  all  policies  and  requirements 
that  govern  the  research  grant  programs 
of  the  PHS.  including  the  provisions  of 
42  CFR  part  52  and  45  CFR  parts  74  and 
92.  The  regulations  issued  under 
Executive  Order  12372  do  not  apply  to 
this  program. 


B.  Eligibility 

These  cooperative  agreements  are 
available  to  any  public  or  private 
nonprofit  entity  (including  State  and 
local  units  of  government)  and  any  for- 
profit  entity.  For-profit  entities  must 
commit  to  excluding  fees  or  profit  in 
their  request  for  support  to  receive 
awards.  Organizations  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1968  are  not  eligible  to  receive 
awards. 

Members  of  the  Food  Safety  Initiative 
Risk  Assessment  Consortium  and/or 
their  collaborators  are  not  eligible  to 
compete  for  these  program  funds. 

C.  Length  of  Support 

The  length  of  support  will  be  for  up 
to  3  years.  Funding  beyond  the  first  year 
will  be  noncompetitive  and  will  depend 
on:  (1)  Satisfactory  performance  during 
the  preceding  year,  and/ or  (2)  the 
availability  of  Federal  FY  funds. 

V  Delineation  of  Substantive 
Involvement 

Inherent  in  the  cooperative  agreement 
award  is  substantive  involvement  by  the 
awarding  agency.  Accordingly,  FDA 
will  have  a  substantive  involvement  in 
the  programmatic  activities  of  all  the 
projects  funded  under  this  RFA. 
Substantive  involvement  includes  but  is 
not  limited  to  the  following: 

1.  FDA  will  appoint  project  officers 
who  will  actively  monitor  the  FDA 
supported  program  under  each  award. 

2.  FDA  will  establish  an  Project 
Advisory  Group  which  will  provide 
guidance  and  direction  to  the  project 
officer  with  regard  to  the  scientific 
approaches  and  methodology  that  may 
be  used  by  the  investigator. 

FDA  scientists  will  collaborate  with 
the  recipient  and  have  final  approval  on 
the  experimental  protocol.  This 
collaboration  may  include  protocol 
design,  data  analysis,  interpretation  of 
findings,  co-authcHhip  of  publications, 
and  the  development  and  filing  of 
patents. 

V'l.  Review  Procedure  and  Criteria 

A.  Review  Method 

All  applications  submitted  in 
response  to  this  RFA  will  first  be 
reviewed  by  grants  management  and 
program  staff  for  responsiveness.  If 
applications  are  found  to  be 
nonresponsive.  they  will  be  returned  to 
the  applicant  without  further 
consideration. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  an  ad  hoc  panel 
of  experts  in  the  subject  field  of  the 
specific  application.  Responsive 


applications  will  also  be  subject  to  a 
second  level  of  review  by  a  National 
Advisory  Council  for  concurrence  with 
the  recommendations  made  by  the  first 
level  reviewers.  Final  funding  decisions 
wrill  be  made  by  the  Commissioner  of 
Food  and  Drugs  or  his  designee. 

B.  Program  Priorities  and  Review 
Criteria 

Funding  priority  will  be  for  research 
proposals  that  will  provide  data  for 
dose-response  models  for  the  following 
foodbome  pathogens:  Shiga-like  toxin- 
producing  Cryptosporidium  parvum, 
pathogenic  Escherichia  coli.  Listeria 
monocytogenes.  Norwalk  virus. 
Salmonella  spp..  Shigella  spp..  Vibrio 
spp.,  and  Staphyloccocus  spp. 
enterotoxin.  Other  foodbome  pathogens 
will  also  be  considered.  As  previously 
stated,  proposed  research  must  be 
conducted  in  collaboration  with 
completed,  ongoing,  or  planned  human 
clinical  trials. 

All  comments  received  on  the  funding 
priority  wall  be  taken  into  consideration 
and  will  receive  a  response. 

All  applications  will  be  evaluated  by 
program  and  grants  management  staff 
for  responsiveness.  AppUcations 
determined  not  to  be  within  the  scope 
of  the  project  objectives  will  be 
considered  nonresponsive.  Applications 
considered  nonresponsive  will  be 
retiuned  to  the  applicant,  without  being 
reviewed.  Applicants  are  strongly 
encouraged  to  contact  FDA  to  resolve 
any  questions  regarding  criteria  prior  to 
the  submission  of  their  application.  All 
questions  of  a  technical  or  scientific 
nature  must  be  directed  to  the  CFSAN 
program  staff  and  all  questions  of  an 
administrative  or  financial  nature  must 
be  directed  to  the  grants' management 
staff  (address  above).  Applications  will 
be  based  on  the  following  criteria: 

1 .  Research  should  be  proposed  on 
dose-response  that  is  within  the 
objectives  listed  in  Research  Goals  and 
Objectives,  section  II  of  this  document. 

2.  Whether  the  proposed  study  is 
within  the  budget  and  costs  have  been 
adequately  justified  and  fully 
documented; 

3.  Soundness  of  the  rationale  for  the 
proposed  study  and  appropriateness  of 
the  study  design  to  address  the 
objectives  of  RFA; 

4.  Availability  and  adequacy  of 
laboratory  and  associated  animal 
facilities; 

5.  AvailabiUty  and  adequacy  of 
support  services,  e.g..  biostatistical 
computer,  data  bases,  etc.,  and; 

6.  Research  experience,  training,  and 
competence  of  the  principal  investigator 
and  support  staff. 
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The  orixiiiul  and  five  t  opies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  5/95)  or  the  original  and  two 
copies  ofthe  PHS  5161  (Rev.  7/92)  for 
State  and  local  governments,  with 
copies  of  the  appendices  for  each  of  the 
copies,  should  be  delivered  to  Robert  L. 
Robins  (address  above)  State  and  local 
governments  may  choose  to  use  the  PHS 
398  application  form  in  lieu  ofthe  PHS 
5161.  The  application  receipt  date  is 
)une  18.  1998.  If  the  receipt  date  falls  on 
a  weekend,  it  will  be  extended  to 
Monday:  if  the  date  falls  on  a  holiday, 
it  will  be  extended  to  the  following 
workday.  No  supplemental  or 
addendum  material  will  be  accepted 
after  the  receipt  date. 

The  outside  of  the  mailing  package 
and  item  2  of  the  application  face  page 
should  be  labeled  "Response  to  RFA- 
FDA-CFSAN-98-1." 

VIII.  Method  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
working  hours.  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  on  or  before 
the  established  receipt  date. 
Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  date  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  from 
a  commercial  carrier,  unless  they  arrive 
loo  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
returned  to  the  applicant.  Applicants 
should  note  that  the  U.S.  Postal  Service 
does  not  uniformly  provide  dated 
postmarks.  Before  relying  on  this 
method,  applicants  should  check  with 
their  local  post  office. 

Do  not  send  applications  to  the  Center 
for  Scientific  Research  (CSR).  NIH.  Any 
application  that  is  sent  to  NIH.  that  is 
then  forwarded  to  FDA  and  not  received 
in  time  for  orderly  processing,  will  be 
deemed  unresponsive  and  returned  to 
the  applicant.  Instructions  for 
completing  the  application  forms  can  be 
found  on  the  NIH  home  page  on  the 
Internet  (address:  http://www.nih.gov/ 
gr ants/ funding/phs398/phs398. html;  the 
forms  can  be  found  at  http:// 
www.nih.gov/grants/funding/phs398/ 
forms_toc.hfml)  However,  as  noted 
previously,  applications  are  not  to  be 
mailed  to  NIH.  Applications  must  be 
submitted  via  mail  delivery  as  stated 
previously.  FDA  is  unable  to  receive 
applications  via  Internet. 


D.  tormai  jor  n^t^nLotion 

Submission  of  the  application  must  be 
on  Grant  Application  Form  PHS  398 
(Rev.  5/95).  All  "General  Instructions" 
and  "Specific  Instructions"  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  dates  and 
the  mailing  label  address.  Applicants 
are  also  advised  that  FDA  does  not 
adhere  to  the  page  limitations  or  the 
type  size  and  line  spacing  requirements 
imposed  by  NIH  on  its  applications.  Do 
not  send  applications  to  CSR.  NIH. 
Applications  from  State  and  local 
governments  may  be  submitted  on  Form 
PHS  5161  (Rev.  7/92)  or  Form  PHS  398 
(Rev.  5/95). 

The  face  page  of  the  application 
should  reflect  RFA's  number  RFA- 
FDA-CFSAN-98-1 

Data  included  in  the  application,  if 
restricted  with  the  legend  specified 
below,  may  be  entitled  to  confidential 
treatment  as  trade  secret  or  confidential 
commercial  information  within  the 
meaning  of  the  Freedom  of  Information 
Act  (FOIA)  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regulations  (21 
CFR  20.61). 

Information  collection  requirements 
requested  on  Form  PHS  398  and  the 
instructions  have  been  submitted  by 
PHS  to  the  Office  of  Management  and 
Budget  (OMB)  and  were  approved  and 
assigned  OMB  control  number  0925- 
0001. 

C.  Legend 

Unless  disclosure  is  required  by  FOIA 
as  amended  (5  U.S.C.  552),  as 
determined  by  the  freedom  of 
information  officials  of  DHHS  or  by  a 
court,  data  contained  in  the  portions  of 
this  application  which  have  been 
specifically  identified  by  page  number, 
paragraph,  etc..  by  the  applicant  as 
containing  restricted  and/or  proprietary 
information  shall  not  be  used  or 
disclosed  except  for  evaluation 
purposes. 

Dated:  April  3,  1998. 
Williun  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc  9»-n743  Filed  S-1-98.  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docne!  No   96P-0090] 

Determination  That  Testosterone 
Propionate  2"'o  Ointment  Was  Not 
Withdrawn  From  Sale  tor  Reasons  of 
Safety  or  Effectiveness;  Amendment 

AGEf^v:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
.^dmlnist^ation  (FDA)  is  amending  a 
previous  determination  regarding  the 
fact  that  testosterone  propionate  2% 
ointment  (Perandren  Ointment)  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  FDA  has 
determined  that  it  is  not  appropriate  at 
this  time  to  accept  abbreviated  new  drug 
applications  (ANDA's)  for  testosterone 
propionate  2%  ointment. 
FOR  FURTHER  INFORMATION  COWTACT: 
David  T.  Re.ni  C  t-nter  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20855.  301-594- 
2fMl 
SUPPLEMEhfTARY  INFORMATION:  ANDA 

sponsors  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  a  "listed  drug."  A 
listed  drug  is  one  that  has  an  effective 
approval,  either  under  section  505(c)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  355(c))  for  safety 
and  effectiveness  or  under  section  505(j) 
of  the  act.  which  has  not  been 
withdrawn  for  reasons  of  safety  or 
effectiveness  (21  CFR  314.3,  see  also  21 
U.S.C.  355(j)(6)).  Neither  at  the  time  of 
ANDA  submission  nor  at  the  time  of 
ANDA  approval  is  it  essential  that  a 
listed  drug  be  currently  marketed. 

FDA's  "Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations" 
(popularly  referred  to  as  the  "Orange 
Book")  contains  the  official  register  of 
listed  drugs,  and  a  drug  is  removed  from 
this  register  in  either  of  two  ways.  First, 
a  listed  drug  is  removed  if  the  agency 
withdraws  or  suspends  approval  ofthe 
drug's  new  drug  application  (NDA)  or 
ANDA  for  reasons  of  safety  or 
effectiveness.  Second,  in  the  case  of  a 
listed  drug  that  was  discontinued  from 
sale  but  did  not  have  its  approval 
withdrawn  or  had  its  approval 
withdrawn  for  reasons  other  than  safety 
or  effectiveness,  the  drug  is  removed  if 
FDA  determines  that  it  was 
discontinued  from  sale  for  reasons  of 
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safety  or  effectiveness  (21  CFR  314.162). 
FDA  may  be  called  upon  to  make  such 
a  finding  when  petitioned  bv  a  potential 
ANDA  applicant  (§314.161  (21  CFR 
314.161)). 

On  March  19,  1996,  Richard  Hamer 
Associates,  Inc..  submitted  a  citizen 
petition  (Docket  No.  96P-0090/CP1). 
under  21  CFR  10  25(a).  10.30.  and 
314.161(b).  requesting  that  the  agency 
determine  whether  testosterone 
propionate  2"'o  ointment  was 
discontinued  from  sale  for  reasons  of 
safety  or  effectiveness  and.  if  the  agency 
determines  that  the  drug  was  not 
discontinued  from  sale  for  reasons  of 
safety  or  effectiveness,  to  relist  tfie  drug 
in  the  Orange  Book.  Testosterone 
propionate  2%  ointment  (Perandren 
Ointment)  was  the  sub)fH:t  of  SUA  0- 
0499  held  by  Ciba  FhamiaLeutical  Co. 
This  ND.^  was  submitted  to  ¥D.\  on 
January  24.  1939,  and  under  tfie 
procedures  of  the  act  at  that  time,  the 
NDA  "became  effective"  (the  statutory 
equivalent  of  "approval"  under  the  act 
as  it  appears  now)  on  March  7,  1939,  23 
years  tefore  passage  of  the  1962 
amendments  to  the  act.  The  significant  e 
of  these  dates  is  that  from  1938  through 
1962.  FDA  reviewed  drugs  only  to  pass 
upon  their  safety.  The  1962 
amendments  to  the  act  (Pub.  L.  87-781 
(October  10.  19B2))  required  FDA  to 
review  drugs  not  only  for  safety,  but 
also  for  effectiveness  The  effectiveness 
standard  applied  both  prospectively  to 
new  drugs  entering  the  mariket  and 
retrospectively  to  drugs  whose 
applications  bec;ame  effective  between 
1938  and  1962. 

In  the  Federal  Register  of  September 
23,  1971  (36  FR  IHHH.Si.  F'n,-\  withdrew 
approval  of  NDA  ()-()499  for  Perandren 
Ointment  based  on  the  applicant's 
failure  to  submit  required  annual 
reports  (section  505(e)  of  the  act  and  21 
CFR  314.80  and  314.81). 

In  the  Federal  Register  of  December  6, 
1996  (61  FR  f>4754),  FDA  in  responding 
to  the  Hamer  petition,  announced  its 
determination  that  testosterone 
propionate  2%  ointment  (Perandren 
Ointment)  was  not  discontinued  from 
sale  for  reasons  of  safety  or 
effectiveness.  In  that  same  notice,  FDA 
announced  that  this  determination  will 
allow  FDA  to  approve  ANDA's  for 
testosterone  propionate  2%  ointment. 
Upon  further  investigation,  however, 
FDA  has  determined  that  NDA  0-0499 
for  Perandren  Ointment  was  never 
approved  as  effective  for  any  of  its 
labeled  indications  and,  therefore,  was 
never  a  "listed  drug  "  such  that  it  could 
be  "relisted   "  As  discussed  previously, 
for  a  drug  approved  under  section 
505(c)  of  the  act  to  be  a  "listed  drug," 
it  must  have  been  approved  for 


effectiveness  as  well  as  safety.  No 
information  was  ever  submitted  on  the 
effectiveness  of  this  product  prior  to  its 
withdrawal  of  approval  in  1971.  So, 
while  it  remains  true  that  NDA  0-0499 
was  not  discontinued  from  sale  for 
reasons  of  safety  or  effectiveness,  it  is 
not  appropriate  at  this  time  to  accept 
ANDA's  for  testosterone  propionate  2% 
ointment. 

The  Federal  Register  notice  of 
December  b.  1^9h.  is  amended  insofar  as 
it  is  inconsistent  with  the  findings  of 
this  notice. 

Dated   .\pril  27.  1998. 
Wiiham  K.  Hubbard. 
A\^cH  irite  Commissioner  for  PoUcy 
Loordination. 
(FR  Doc.  98-11684  Filed  5-1-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96E-0189] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  LIPOSORBER*  LA-15 
System 

agency:  Food  and  Drug  Administration. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
LIPOSORBER®  L^-15  System  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Ehaig  Administration. 
12420  Parkiawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  j.  Mallvin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  208,57.  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  -Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 


drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  f)eriod  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  p>eriods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  nms 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  marieet  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  LIPOSORBER®  LA- 
15  System.  LIPOSORBER®  LA-15 
System  is  indicated  for  use  in 
performing  low  density  lipoprotein 
cholesterol  (LDL-C)  apheresis  to  acutely 
remove  LDL-C  from  the  plasma  of  high 
risk  patient  populations  for  whom  diet 
has  been  ineffective  and  maximum  drug 
therapy  has  either  been  ineffective  or 
not  tolerated.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  LIPOSORBER®  LA-15 
System  (U.S.  Patent  No.  4.637.994)  from 
Kanegafuchi  Kagaku  Kogyo  Kabushiki 
ICaisha,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
August  7,  1996,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  medical 
device  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
LIPOSORBER®  LA-15  System 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product  s  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  jjeriod  for 
LIPOSORBER®  LA-15  System  is  3,598 
days.  Of  this  time,  1,995  days  occurred 
during  the  testing  phase  of  the 
regulatory  review  pwriod,  while  1,603 
days  occurred  during  the  approval 
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pi;. IS.'    i  hes©  periods  of  time  wert- 
denvud  from  the  following  dates: 

1.  Tha  dote  a  clinical  investigation 
involving  this  device  was  begun:  April 
18. 1988.  FDA  has  verified  the 
applicant's  claim  that  the  date  the 
Investigational  device  exemption  (IDE) 
required  under  section  520(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  use.  .160j(g))  for  human  tests  to 

1  ■  M  effective  April  18.  1996. 

'  the  IDE  for  a  similar, 
r.'laiiHl  product.  LIPOSORBER®  LA-40 
System,  was  approved. 

Although  the  device  was 
substKiiientiy  modified,  the  results  of 
the  initial  ciinicjil  investigations  on  the 
earlier  model.  UPOSORBER®  LA-40 
System  were  included  in  FDA's  analysis 
o^  the  approved  product's  safety  and 
effe<:tiveness.  The  test  on  the  earlier 
model  is,  therefore,  part  of  the  testing 

phase. 

Additionally,  the  product  is  of  a  type 
which,  under  present  regulations, 
would  require  IDE  approval  prior  to  the 
start  of  clinical  investigations,  and 
normally  the  initiation  of  the  testing 
phase  for  a  medi(Uil  device  is 
determined  by  reference  to  the  approval 
phase  of  the  relevant  IDE. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U  S.C. 
360el:  O:tober  3.  1991.  The  applicant 
claims  March  24.  1988,  as  the  date  the 
premarket  approval  application  (PMAJ 
for  the  I.IPOSORBER®  LA^O  System 
(PMA  880019)  was  initially  submitted, 
which  applicant  argues  should  be  used 
in  place  of  the  PMA  for  UPOSORBER® 
LA-15  System  (PMA  910018)  FDA 
records  indicate  that  PMA  880019  was 
received  by  the  agnmry  on  March  25, 
1998.  but  this  PMA  was  never  filed,  and 
it  was  withdrawn  by  the  applicant  on 
April  3,  1996  The  applicant  claims  that 
PMA  910018  was  submitted  on  March 
26,  1991,  but  FDA  records  indicate  that 
it  was  submitted  on  October  3,  1991. 

The  applicant  argues  that  the  PMA  for 
the  LA-40  device  should  be  used  as  the 
start  of  the  approval  phase  for  the  LA- 
115  device,  because  its  liposorber 
technology  and  adsorbent  are  identical 
to  those  described  in  the  patent  for 
which  applicant  is  requesting  extension, 
U.S.  Patent  No.  4,637,994.  The  LA-15 
device  contains  additional  components 
of  a  plasma  separator,  the  tubing  system 
for  plasmaphereses  and  the  apheresis 
unit. 

However,  the  patent  term  restoration 
regulations  define  the  approval  phase  of 
medical  device  in  terms  of  the  actual 
approved  product,  not  an  earlier  tested 
product.  For  example,  while  the  patent 
term  restoration  statute  does  define  drug 


product  as  the  active  ingredient  of  a 
new  drug,  "product  "  for  "medical 
devices"  has  been  defined  as  "lalny 
medical  device  *  *  *  subject  to 
regulation  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act"  (35  U.S.C. 
1.56(f))  Given  that  the  LA^O  device 
was  withdrawn  by  applicant  from 
further  regulatory  consideration,  the 
LA-15  device  is  the  only  applicable 
medical  device  subject  to  FDA 
regulations. 

Regarding  the  definition  of  regulatory 
review  period  for  the  start  of  the 
approval  phase  of  a  medical  device,  the 
regulations  state  "•  *  *  the  period 
beginning  on  the  date  the  application 
was  initially  submitted  with  respect  to 
the  device  under  section  515  and  ending 
on  the  date  such  application  was 
approved  under  such  Act  *  *  •"35 
use,  156(g)(3)(B).  see  also  21  CFR 
60.22(c)(2)(i).  In  this  case,  the  only  PM.A 
which  submitted,  filed,  and  approved 
under  section  515  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  was  PMA 
P910018.  which  was  submitted  on 
October  3,  1991,  and  is,  therefore,  the 
appropriate  date  the  approval 
application  was  initially  submitted  for 
LIPOSORBER®  LA-15  System 

3 .  The  date  the  application  was 
approved:  February  21,  1996.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P9910018  was  approved  on  February  21. 
1996 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,825  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  6,  1998,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  2,  1998,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated  March  31.  1998. 
Thomas  I-  McGinnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 
IFRDoc  9&-n682  Filed  5-1-98;  8:45  am) 
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DEF  ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Denial  Plaque  Sub>commlttee  of  the 
Nonprescription  Drugs  Advisory 
Committee;  Notice  ot  Meeting 

aqency:  Food  and  Drug  Administration. 

li)l,s 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dental  Plaque 
Subcommittee  of  the  Nonprescription 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  27,  28.  and  29.  1998.  8:30 
a.m.  to  5  p.m. 

Location:  Holiday  Inn,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Contact  Person:  Robert  L.  Sherman  or 
Stephanie  A.  Mason.  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD,  301-827- 
5191.  or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301^43-0572  in  the  Washington,  DC 
area),  code  12541.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  May  27,  1998,  the 
subcommittee  will  discuss:  (1)  The 
safety  and  effectiveness  of  the 
combination  of  stannous  pyrophosphate 
and  zinc  citrate;  (2)  the  effectiveness  of 
the  combination  of  hydrogen  peroxide, 
sodium  lauryl  sulfate,  sodium  citrate 
and  zinc  chloride;  (3)  the  safety  and 
effectiveness  of  hexetidine,  soluble 
pyrophosphate,  nonsaponifiable  fraction 
of  corn  oil,  bromchlorophene  and 
chlorhexidine  digluconate:  and  (4)  final 
formulation  testing.  On  May  28,  1998, 
the  subcommittee  will  discuss  labeling 
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of  over-the-counter  antiplaque- 
antigmgivitis  drug  producis.  On  May  29, 
1998,  the  subcommittee  wil!  discuss 
recommended  therapeutic  combinations 
for  antiplaque-antigingivitis  drug 
products. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views. 
oraUy  or  in  writing,  on  issues  pending 
before  the  committee   Written 
submissions  may  be  made  to  the  contact 
person  by  May  20.  1998  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  830 
am-  and  12  m.  on  May  27.  28.  and  29. 
1998  Time  allotted  for  each 
presentation  may  be  limited  Those 
desinng  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  20,  1998.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidcnc;e  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

.Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated  .^p^l  24.  1998 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
IFK  Dor    9a- 11742  Filed  5-1-98;  8  45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  980-0191) 

Testing  for  Skin  Sensitization  to 
Chemicals  in  Latex  Products;  Draft 
Guidance;  Availability 

agency:  Food  and  Drug  Administration. 

action:  Notice. 

summary:    The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
document  entitled  "Testing  for  Skin 
Sensitization  to  Chemicals  in  Latex 
Products."  This  draft  guidance  is 
intended  to  provide  alternative  claims 
for  medical  deyices  containing  natural 
rubber  latex  to  the  "hypoallergenic" 
claim  that  no  longer  will  be  acceptable 
after  September  30,  1998.  The  draf^ 
guidance,  which  is  not  in  effect  at  this 
time,  is  being  issued  for  comment.  This 
draft  guidance  was  reviewed  by  the 
General  Hospital  and  Personal  Use 
Devices  Panel  in  September  1997.  and  it 
will  be  posted  on  the  Internet. 


DATES:  Written  comments  concerning 
this  guidance  must  be  received  by 
August  3.  1998 

ADDRESSES:  Written  comments 
concerning  the  draft  guidance  must  be 
submitted  to  the  Docicets  Management 
Branch  (HF.^-305].  Food  and  Drug 
.administration.  12420  Parikiawn  Dr.. 
rm   1-23.  Rockville.  MD  2085" 
Comments  should  be  identified  with  the 
doc;]cet  numbe,'-  found  in  brac:i(.ets  in  the 
heading  of  this  document  Submit 
written  requests  for  singles  copies  of  the 
draft  guidance  to  the  Division  of  Small 
Manufacturers  .Assistance  (DSMA), 
Center  for  Devices  and  Radiological 
Health  (HFZ-220).  Food  and  Drug 
.Administration,  1350  Piccard  Dr., 
Rockville.  .VfD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818  See  the 
SUPI9LBKENTARY  INFORMATK5N  section  for 
electronic  access  to  the  draft  guidance 
FOR  FURTHER  INFORMATION  CONTACT: 
Chiu  S,  Lin.  Center  for  Devices  and 
Radiological  Health  (HFZ^SO).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-443-8913 
SUPR.EMENTARY  INFORMATION: 

I.  Background 

This  IS  the  second  draft  of  the 
guidance  entitled  "Testing  for  Skin 
Sensitization  to  Chemicals  in  Latex 
Products,"  and  it  replaces  the  |uly  28. 
1997,  version  that  was  posted  on  the 
Internet  and  distributed  by  DSMA  to 
manufacturers  of  medical  devices  made 
of  natural  rubber  to  consumer  groups 
and  other  agencies  of  the  Federal 
Government  for  comment  This  draft 
guidance  was  also  discussed  dunng  the 
General  Hospital  and  Personal  Use 
Devices  Ad\'isory  Panel  meeting  on 
September  l.S.  1Q97  This  second  draft 
incorporates  comments  received  from 
the  General  Hospital  and  Personal  Use 
Devices  Advisory  Panel  meeting, 
consumer  groups,  and  medical  device 
manufacturers  This  draft  guidance  is 
intended  to  provide  alternative  claims 
for  medical  devices  containing  natural 
rubber  latex  to  replace  the 
"hypoallergenic"  claim.  The 
"hypoallergenic"  claim  will  no  longer 
be  acceptable  after  September  30,  1998, 
which  is  the  effective  date  of  the  final 
rule  on  medical  devices  containing 
natural-rubber  that  published  in  the 
Federal  Register  of  September  30,  1997 
(62  FR  51021).  This  draft  guidance  also 
includes  test  methods  for  supporting 
these  claims  When  this  draft  guidance 
becomes  final,  the  manuiacturers  of 
latex  containing  medical  devices  may 
use  it  to  address  label  options  and  what 
tests  FDA  regards  as  appropriate  to 


support  statements  that  replace  the 
current  "hypoallergenic"  statement 

II.  Significance  of  Guidance 

The  draft  guidance  represents  the 
agency's  recommended  tests  to  support 
label  claims  for  reduced  chemical 
sensitivity  during  use  of  latex  products 
and  label  options.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both. 
The  agency  has  adopted  Good  Guidance 
Practices  (GGP'sj,  which  set  forth  the 
agency's  policies  and  procedures  for  the 
development,  issuance,  and  use  of 
guidance  documents  (62  FR  8961, 
Febmary  27,  1997).  This  giiidance 
document  is  being  issued  as  a  Level  1 
guidance  consistent  with  GGP's. 

III.  Electronic  Access 

In  order  to  receive  the  draft  guidance 
entitled    Testing  for  Skin  Sensitization 
to  Chemicals  in  Latex  Products"  via 
your  fax  machine,  call  the  CDRH  Facts- 
bn-Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  (944)  followed  by  the 
pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
World  Wide  Web  (WWW).  The  Center 
for  Devices  and  Radiological  Health 
(CDRH)  maintains  an  entry  on  the 
WWW  for  easy  access  to  information 
including  text,  graphics,  and  files  that 
may  be  downloaded  to  a  personal 
computer  with  access  to  the  Web, 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  "Testing  for  Skin 
Sensitization  to  Chemicals  in  Latex 
Products,"  device  safety  alerts.  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  Usts 
of  approved  applications  and 
manufacturers  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The  draft 
guidance  entitled  "Testing  for  Skin 
Sensitization  to  Chemicals  in  Latex 
Products"  will  be  available  at  http:// 
www.fda.gov/cdrh/ode/ed — -ro.html. 

A  text-only  version  of  the  CDRH  Web 
site  is  also  available  from  a  computer  or 
VT-100  compatible  terminal  by  dialing 
1-800-222-0185  (terminal  settings  are 
8/1/N).  Once  the  modem  answers,  press 
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Enter  several  times  and  then  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there  follow 
instructions  for  logging  in,  and  at  the 
BBS  TOPICS  PAGE,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDRH  entry)  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there  select  CENTER  FOR  DEVICES 
AND  RADIOLOGICAL  HEALTH  for 
general  information,  or  arrow  down  for 
specific  topics. 

IV.  Comments 

Interested  persons  may.  on  or  before 
August  1,  1998,  submit  to  the  Dockets 
Management  Branch  written  comments 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  may  be  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday 

Dated  April  14.  1998. 
O.B.  Burlington. 

Director.  (Center  for  Devices  and  Radiological 

Health 

jFRDoc  9«-n683  Filiid  5-1-98;  8:45  ami 
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n  PAH  •  Mf  N'     'f  HF  a;  "-I  AND 
HUMAN  SLHWiCLb 

National  institutes  of  Haatth 

John  E.  Fogarty  intematlorMi  C«nt«r 
for  Advanced  Study  In  the  Health 

Scief    fs   Notice  of  Meeting  of  the 
Fogarty  international  Cert^r  Ac1vt">nrv 
Board 

Pursuant  to  Public  Law  92-463.  as 
amended,  notice  is  hereby  given  of  the 
thirty-eighth  meeting  of  the  Fogarty 
International  Center  (FIC)  Advisory 
Board,  May  19.  1998.  in  the  Lawton 
Chiles  International  House  (Building  16) 
at  the  National  Institutes  of  Health.  The 
Research  Awards  Subcommittee  will 
meet  on  May  18  in  the  FIC  Conference 
Room.  Building  31.  Room  B2C07.  from 
1:00  p  m.  to  approximately  4:00  p.m., 
and  will  be  closed  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  8:30  a.m.  to 
approximately  12:00  noon. 

In  addition  to  a  report  by  the  Director. 
FIC.  the  agenda  will  include 
presentations  on  FIC  Evolution  and 
Long-Range  Planning:  the  Status  of  FIC 
International  Training  and  Research 
Programs;  ICD-Wide  Initiatives  in 
'Support  of  International  Relations:  and 


FIC  International  Policy  Support  to  NIH 
and  other  Government  Agencies. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4)  and  552b(c)(6).  Title 
5.  United  States  Code  and  section  10(d) 
of  Public  Law  92—463.  as  amended,  the 
entire  meeting  of  the  Research  Awards 
Subcommittee  on  May  18  will  be  closed 
to  the  public  from  1:00  p  m.  to 
approximately  4:00  p.m..  and  the  Board 
meeting  on  May  19  will  be  closed  to  the 
public  from  1:00  p.m.  to  adjournment 
for  the  review  of  applications  for  awards 
under  the  Senior  International 
Fellowship  and  International 
Fellowship  Programs:  and  the  Fogarty 
International  Research  Collaboration 
Awards  and  HIV.  AIDS  and  Related 
Illnesses  Collaboration  Awards. 

Paula  Cohen.  Committee  Management 
Officer,  Fogarty  International  Center. 
National  Institutes  of  Health.  Building 
31.  Room  B2C08.  31  CENTER  DR  MSC 
2220.  Bethesda.  Maryland  20892-2220. 
telephone;  301-496-1491,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  committee  members  upon 
request. 

Irene  Edwards.  Executive  Secretai7, 
Fogarty  International  Center  Advisory 
Board.  Building  31.  Room  B2C08. 
telephone:  301-496-1491.  will  provide 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cohen  at  least  2  weeks  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Prtjgram  No  93.989,  Senior  International 
Fellowship  Awards  Programs;  and  93.934. 
Fogarty  International  Research  Collaboration 
Award) 

Dated:  April  24.  1998. 
LaVeme  Y.  Stringfield, 
Convnittee  Management  Officer.  MH. 
|FR  Doc  98-1 1676  Filed  S-1-98;  8:45  ami 
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OtPAPTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Notice  of 
Meeting  ot  the  National  Cancer 
Advisory  Board  and  Its  Subcommittees 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  as  amended,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board 
(Board).  National  Cancer  Institute  (NCI), 
and  its  Subcommittees  on  May  11-13, 
1998.  The  meeting  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  as  indicated  below.  Attendance 


by  the  public  will  be  limited  to  space 
available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  as  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  sections  552(c)(4)  and 
552(c)(6),  Title  5  U.S.C.  and  section 
10(d)  of  Public  Law  92^63,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and  for 
discussion  of  issues  pertaining  to 
programmatic  areas  and/or  NCI 
personnel.  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning  the 
individuals  associated  with  the 
applications  or  programs,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute.  National 
Institutes  of  Health.  Executive  Plaza 
North,  Room  609.  6130  Executive 
Boulevard.  MSC  74in.  Bethesda. 
Maryland  20892-7410,  (310)  496-5708 
will  provide  summaries  of  the  meetings 
and  rosters  of  the  Board  members,  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Linda  Quick-Cameron, 
Committee  Management  Officer,  at  (301) 
496-5708  in  advance  of  the  meetings. 

Name  of  Committers):  Subcommittee  on 
Activities  and  Agenda,  Subcommittee  on 
Cancer  Centers,  Subcommittee  on  Clinical 
Investigations.  Subcommittee  on  Planning 
and  Budget 

Dote  May  11,  1998. 

Time:  7.00  p  m. — Adjournment. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro,  Bethesda.  Maryland  20814. 

Agendals):  See  NQ  Homepage/Advisory 
Board  and  Groups, 
http://deainfo.nci.nih.gov/ADVlSORY/ 

boards,  htm 

Tentative  agenda  available  10  working 
days  prior  to  meetings; 

Final  agenda  available  5  working  days 
prior  to  meetings. 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  Executive  Plaza  North,  Room 
600.  6130  Executive  Blvd.,  MSC  7405. 
Bethesda,  MD  20892-7405.  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Dates  May  12-13.  1998. 

Place:  Building  3lC.  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 

Open;  May  12—9:00  a.m.  to  4:00  p.m.;  May 
13—9:00  a.m.  to  12:20  p.m. 

Agenda:  Program  rejxjrts  and 
presentations;  business  of  the  Board.  For  a 
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detailed  agenda:  See  NCI  Homepage/ 
Advisory  Board  and  Groups, 

http://deainfo.nci.gov, /ADVISORY' 
boards.htm 

Tentative  agenda  available  10  working 
days  prior  to  meetings; 

Final  agenda  available  5  working  days 
prior  to  meetings 

Qosed:  May  12 — Approximately  4:35 
p.m. -Adjournment 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary.  National  Cancer 
Institute,  NIH.  Executive  Plaza  North,  Room 
600,  61 30  Executive  Blvd.,  MSC  '405 
Bethesda.  .MD  20892-7405,  (3011  496-5147 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93  392.  Cancer 
Detection  and  Diagnosis  Research;  93  394, 
Cancer  Treatment  Research:  93  396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpxjwer; 
93.399,  Cancer  Control) 
Dated:  April  24,  1998 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc  98-11677  Filed  5-1-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  SeLtion  10(d)  of  tbe 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Cancer  Research  Network 
Across  Health  Care  Systems  Video 
Conference  Call. 

Dote;  May  12,  1998. 

Time  1:00  p.m.  to  Adjournment. 

Place:  Executive  Plaza  South.  Conference 
Room  540.  6130  Executive  Boulevard, 
Bethesda,  MD  20892 

Contact  Person:  Courtney  M.  Kerwin, 
Ph  D  ,  M  P  H,,  Scientific  Review 
Administrator.  National  Cancer  Institute, 
NIH,  Executive  Plaza  North,  Room  6301  6130 
Executive  Boulevard,  MSC  7405,  Bethesda, 
MD  20892-7405,  Telephone:  301/496-7421. 

Purpose/ Agenda :  To  review,  discuss  and 
evaluate  grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  handing  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 


commercial  property  such  as  patentable 
matena!  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  c!earl\  unwarranted  .nvasion  of 
persona!  pnvacv 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93  393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research  93.397,  Cancer  Centers 
SupfKDrt.  93  398.  Cancer  Research  Manpower; 
93  399,  Cancer  Control) 
Dated   April  24,  1998 
La  Verne  Y   Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc  98-n  678  Filed  5-1-98;  8:45  am) 

BILUNG  CODE  4146-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Eye  Institute  Special  Emphasis 
Panel  (SEP)  meeting; 

Name  of  SEP:  Clinical  Research. 

Dote;  May  20,  1998. 

rime;  2:00  p.m. 

Place:  Telephone  Conference,  Executive 
Plaza  South,  Suite  350. 

Contact  Person:  Andrew  P.  Mariani,  Ph.D., 
Executive  Plaza  South,  Room  350,  6120 
Executive  Blvd.,  Bethesda,  MD  20892-7164. 
(301)  496-5561. 

Purpose/Agenda:  Review  of  Grant 
Applications. 

Name  of  SEP:  Clinical  Research. 

Dote:  May  21,  1998. 

Time:  8:30  a.m. 

Place:  National  Eye  Institute,  Executive 
Plaza  South,  Suite  350,  6120  Executive  Blvd., 
Bethesda,  MD  20892-7164. 

Contact  Person:  Andrew  P.  Mariani,  Ph.D., 
Executive  Plaza  South,  Room  350,  6120 
Executive  Blvd..  Bethesda,  MD  20892-7164, 
(301)496-5561 

Purpose/ Agenda.  Review  of  Grant 
Applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  vdth  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  cieariv 
unwarranted  in\asion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No  93  867,  Vision  Research: 
National  Institutes  of  Health) 


Dated;  April  22  1998. 
LaVeme  Strmgfield, 
Committee  Mooagement  Officer.  NIH 
fFR  Doc  98-11679  Filed  5-1-98;  8:45  am) 

BILUNG  CODE  414O-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  ot  Health 

National  Institute  ot  Arthritis  and 
Musculoskeletal  and  Skin  Diseases, 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting. 

Name  of  SEP:  Program  Project  Committee. 

£Jote;May  21.  1998 

Time:  8:30  a.m.-adjounmient. 

Place:  Holiday  Inn.  Georgetown,  2101 
Wisconsin  Avenue,  N.W..  Washington.  DC 
20007. 

Contact  Person:  Tommy  Broadwater,  Ph.D.. 
Chief,  Grant  Review  Branch,  Natcher 
Building,  Room  5AS25U.  Bethesda, 
Maryland  20819.  Telephone:  301-594-4952. 

Purpose/ Agenda :lo  evaluate  and  review  a 
grant  application. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C.  The 
discussion  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
ptersonal  information  concerning  individuals 
associated  with  this  application,  the 
disclosure  of  whichBMrould  constitute  a 
clearly  unwarrantecnnvasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Diseases 
Research),  National  Institutes  of  Health, 
HHS) 

Dated:  April  24,  1998. 
LaVerne  Y,  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc  98-1 1675  Filed  5-1-98;  8:45  am] 

BILLING  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Admmistratior 

SAMHSA  Special  Emphasis  Panel  II, 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
teleconference  meeting  of  the  SAMHSA 
Special  Emphasis  Panel  D  in  May. 
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A  sLiinin.jr)  ni  uic  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman.  Committee 
Management  Liaison,  SAMHSA  Office 
of  E.xtramural  Activities  Review.  5600 
Fishers  Lane.  Room  17-89.  Rockville. 
Maryland  20857.  Telephone.  301-443- 
7390. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  discussion  could 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  Accordingly,  this  meeting 
is  concerned  with  matters  exempt  from 
mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)(6)  and  5  U.S.C.  App.2.  Section 
10(d). 

Committee  Same:  SAMHSA  Special 
Emphasis  Panel  II  (SEP  11) 

Meeting  Dales  May  12.  1998  2  p.m.-3:30 
p  m. 

Place  Parklawn  Building.  Room  16C-26— 
Telephone  Conference,  5600  Fishers  Lane. 
RuckvtUe.  Maryland  20852. 

Closed:  May  12. 1998  2  p.iu.-3:30  p.m. 

Panel:  FEMA— Crisis  Counseling— Florida. 

Contact:  Lionel  Fernandez.  Ph  D  ,  Review 
Administrator,  Room  17-89.  Parklawn 
Building,  Telephone:  301-443-4266  and 
FAX:  301-443-3437 

This  notice  is  t>eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  r«view  and  funding  cycle. 

Dated  April  28.  1998. 
|eri  Lipov. 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Administration. 
|FR  Doc.  98-11739  Filed  S-1-98:  8:45  ami 

BILLINO  CX)OC  41U-4l>-f> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(DocKf.;  No  f«  434»-N-171 

Submission  Fof  0MB  Review 
Comment  Request 

AGENCY;  Otiice  ol  the  Assistant 
Secretary  for  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  June  3. 
IQtJt' 

ADDRESSES.  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building.  Washington.  DC  20503. 
FO«  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins 

SUPPLEMENTARY  INf  ORMATION:  The 
Department  has  submitted  the  proposal 
for  the  coUeciion  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 


information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
infonnation  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  April  28,  1998. 
D«vid  S.  Cristy, 

Director.  IRM  Policy,  and  Management 
Division. 

Title  of  Proposal:  Operating  Budget. 
Supporting  Schedules  and  Board 
Resolution. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0026. 

Description  of  The  Need  For  The 
Information  and  Its  Proposed  Use:  HUD 
needs  this  information  to  ensure  that 
sound  financial  practices  are  followed 
by  PHAs  and  that  Federal  funds  are 
used  for  eligible  expenditures.  For 
PHAs.  as  a  financial  summary  and 
analysis  of  immediate  and  long-term 
operating  programs  and  plans,  it  is  used 
to  provide  control  over  operations  and 
to  achieve  objectives. 

Form  Number:  HUD-52564.  52567, 
52571. 52571. 52573  and  52574. 

Respondents:  State.  Local,  or  Tribal 
Governments  and  non-Profit 
Institutions. 

Frequency  of  Submission:  Annually 
and  Recordkeeping. 

Reporting  Burden: 


Number  ot  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


Information  Coitoctton 


3580 


120 


429,600 


Total  Estimated  Burden  hours: 
429,600. 

Status:  Reinstatement  with  change. 

Contact:  Joan  DeWitt.  HUD.  (202) 
708-1875  Joseph  F.  Uckey.  Jr..  OMB. 
(202) 395-7316. 

Dated:  April  28.  1998. 
jFRDoc  98-11793  Filed  5-1-98;  8:45  am! 

HLUNQ  COOC  4aiO-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Draft  Environmental  Impact  Statement 
Environmental  Imfjaci  Report  on  the 
Drat?  TrucKee  River  Operating 

Aqreement    Correction 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice;  correction. 


SWW^ARY:  The  Department  of  the 
Interior  published  a  document  in  the 
Federal  Register  issue  of  March  13. 
1998,  concerning  the  availability  for  a 
draft  environmental  impact  statement/ 
draft  environmental  impact  report;  INT- 
DES-98-8.  The  dates  and  locations  of 
the  formal  public  hearings  have 
changed. 
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Correction 

In  the  Federal  Register  issue  of  March 
13,  1998,  in  FR  Do<.:   98-6317  on  page 
12502,  in  the  third  column  replace  the 
dates  and  locations  of  public  hearings 
with  the  following: 

DATES:  Formal  public  hearings  on  the 
environmental  document  are  scheduled 
as  listed  below  Organizations  and 
individuals  mav  present  oral  or  written 
comments  at  the  public  hearings  bv 
signing  up  when  arriving  at  the  hearing. 

•  Mav  11.  1998,  12  30— 3  30  p.m.. 
Elks  Point  NV 

•  May  11.  1998.  6 — 9  p.m.,  Truckee 
CA 

•  May  12.  1998.  6—9  p.m..  Fallon  NV 

•  Mav  13,  1998.  6 — 9  p.m..  Nixon  NV 

•  Mav  14.  1998,  6 — 9  pm.,  Fernlev 
NV 

•  May  15.  1998.  6—9  pm  .  Sparks  .NV 

Locations 

•  Tahoe  Regional  Planning  Agency. 
308  Dorla  Court,  Elks  Point  NV 

•  Truckee-Donner  Public,  Utilities 
District  Board  Room.  11571  Donner  Pass 
Road,  Truckee  C.^ 

•  Community  Center,  100  Campus 
Way.  Fallon  NV 

•  Pvramid  I^ke  Tribal  Council 
Chambers.  210  Capitol  Hill,  Nixon  NV 

•  Fernlev  Town  Complex,  595  Silver 
Lace,  Fern  ley  .NV 

•  Sparks  City  Council  Chambers.  431 
Prater  Wav.  Sparks  N'\' 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
David  Overvold,  Bureau  of  Reclamation 
PO  Box  fi40,  Carson  Citv  NV  89702- 
0640,  telephone  (702J  882-3436;  Mr 
Chet  Buchanan,  U.S.  Fish  and  Wildlife 
Service.  4600  Kietzke  Lane.  Reno  NV 
89502-5093,  telephone  (702)  784-5227: 
or  Mr  Paul  Dabbs,  California 
Department  of  Water  Resources,  3251  S 
Street.  Sacramento  CA  95816,  telephone 
(916) 227-7564. 

Dated   April  28.  1998. 
Willie  R.  Taylor. 

Director.  Office  of  Environmental  Policy  and 
Compliance 

(FR  Doc.  98-11769  Filed  5-1-98.  845  am) 

aaUNQ  CODE  4310-M-f> 


DEPARTMENT  OF  THE  INTEFHOR 

Privacy  Act  of  1974,  As  Amended; 
Revisions  to  Existing  System  of 
Records 

AGENCY:  Department  of  the  Interior. 
action:  Proposed  revisions  to  an 
existing  system  of  ret;ords 

SUMMARY:  In  accordance  with  the 
Privacy  .\cx  of  1974  (5  U.S,C.  55a(e)(ll, 
as  amended  (Privacv  Act  of  1974  (5 


use  552a(e)(ll  1).  as  amended  (Privacy 
Act),  the  Department  of  tne  Interior 
(DOI)  IS  issuing  public  notice  of  its 
intent  to  amend  the  existing  system  of 
records  entitled  "Payroll.  Attendance. 
Retirement,  and  Leave  Records — 
Interior,  Office  oi  the  Secretary-85" 
(0,S-85),  by  adding  a  new  routine  use, 
and  updating  several  other  sections  of 
the  system  notice 

DATES:  Persons  wishing  to  comment  on 
the  proposed  routine  use  must  do  so  by 
June  3.  1998. 

Effective  Date:  The  proposed  revised 
system  of  records  will  become  effective 
without  further  notice  on  )une  3.  1998, 
unless  comments  received  result  in  a 
contrary  determination  DOI  will 
publish  a  new  notice  if  changes  are 
made  based  on  review  of  comm,ents 
received 

ADORESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  Pnvacv  Act  Officer  Department 
of  the  Intenor,  1849  C  Street  N\V.  .Mail 
Stop  5312.  Washington,  DC  20240 
Hand  delivered  comments  mav  be  made 
to  EKDI.  1849  C  Street  N'W,  room  5312. 
Washington.  DC  20240,  from  8:  a.m.  to 
4:30  p.m.  on  business  davs.  or  they  may 
be  sent  bv  facsimile  transmission  to 
F.^X  number  (202)  501-2360. 
Comments  will  be  available  for 
inspection  at  the  DOI,  1849  C  Street 
NW.  room  5312,  from  8  a.m.  to  4:30 
p.m.  on  business  days 
FOR  FURTHER  INFORMATION  CONTACT: 
W  illiam  W  Wolf,  Office  of  Information 
.Resources  Management,  DOI,  1849  C 
Street  N.W,,  Mail  Stop  5312. 
Washington.  DC  20240.  telephone: 
(202)  20V5339 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Public  I^w  104-193,  the  Personal 
Responsibility  and  Woric  Reconciliation 
Act  of  1996,  the  TX)!  will  disclose  data 
from  Its  payroll  records  (OS— 85)  to  the 
Office  Support  Enforcement, 
.administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  for  use  in  the  National 
Database  of  New  Hires,  part  of  the 
Federal  Parent  Locator  Svstem  (FPLS) 
and  Federal  Tax  Offset  Svstem.  DHHS/ 
OCSE  No  09-90-0074,  last  published  in 
the  Federal  Register  on  July  25.  1996 
(61  FR  38754)  A  description  of  the 
Federal  Locator  Service  was  published 
in  the  Federal  Register  on  Ck  tober  2, 
1997 (62  FR  51663) 

The  FPLS  is  a  computerized  network 
through  which  States  request  location 
information  from  Federal  ana  State 
agencies  to  find  non-custodial  parents 
and  their  employers  for  purposes  of 
establishing  paternity  and  securing 
support  On  October!.  1997,  the  FPLS 
was  expanded  to  include  the  National 


Directory  of  New  Hires,  a  database 
containing  employment  information  on 
employees  recently  hired,  quarterly 
wage  data  on  private  and  public  sector 
employees,  and  infonnation  on 
unemployment  compensation  benefits. 
On  October  1, 1998,  the  FPLS  will  be 
expanded  further  to  include  a  Federal 
Case  Registry.  The  Federal  Case  Registry 
will  contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases  When  the  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Ehrector)-  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1.  1998, 

When  individuals  are  hired  by  the 
DOI,  it  may  disclose  to  the  FPLS  their 
names,  social  security  numbers,  home 
address,  dates  of  birth,  dates  of  hire,  and 
information  identifying  the  DOI  as  the 
employer.  The  EKDI  also  may  disclose  to 
FPLS  names,  social  security  numbers, 
and  quarterly  earnings  if  each  IX)I 
employee,  within  one  month  of  the  end 
of  the  quarterly  reporting  period. 

Information  submitted  by  the  DOI  to 
the  FPLS  will  be  disclosed  by  the  Office 
ol  Child  Support  Enforcement  to  the 
Social  Security  Administration  for 
verification  to  ensure  that  the  social 
security  number  provided  is  correct. 
The  data  disclosed  by  the  DOI  to  the 
FPLS  also  will  be  disclosed  by  the 
Office  of  Child  Support  Enforcement  to 
the  Secretary  of  the  Treasury  for  use  in 
verifying  claims  for  the  advance 
payment  oT  the  earned  income  tax  credit 
or  to  verify  a  claim  of  employment  on 
a  tax  return.    • 

The  DOI  also  is  updating  the 
following  sections  of  the  system  notice: 
System  Location;  Categories  of  Records 
in  the  System;  Storage  and  System 
Manager(s)  and  address. 

Accordingly,  the  DOI  proposes  to 
amend  OS-85,  originally  pubUshed  at 
51  FR  39918  (November  3,  1986),  and 
amended  at  53  FR  51324  (December  21, 
1988),  as  follows: 

Dated:  April  29,  1998. 
William  W.  Wolf. 
[>*■:' in  :ri''ntal  Privacy  Act  Officer. 

INTERIOR/OS-85 

SrSTEM  NAME: 

Payroll.  Attendance,  Retirement,  and 
Leave  Records  Interior — Office  ofihe 
Secretary-85. 
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SYSTEM  location: 

(1)  Bureau  of  Reclamation. 
Administrative  Service  Center.  Payroll 
Operations  Division.  7201  West 
MansHeld  Avenue.  Denver.  CO  80235- 
2230. 

(2)  All  Departmental  Offices  and 
locations  which  prepare  and  provide 
input  documents  and  information  for 
data  processing  and  administrative 
actions. 

CATEOOfllES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEMS: 

All  employees  of  the  Department  of 
the  Interior,  and  employees  of 
Independent  Agencies.  Councils,  and 
Commissions  who  are  provided  payroll 
administrative  support  by  the 
Department 

CATEOOmES  Of  RECOflOS  IN  THE  SYSTEMS: 

Employee  identification,  pay  rate  and 
grade,  retirement,  and  location  data; 
length  of  service;  pay.  leave,  time  and 
attendance,  allowances,  and  cost 
distribution  records;  deductions  for 
Medicare  or  PICA,  savings  bonds. 
FEGLI,  union  dues,  taxes,  allotments, 
quarters,  charities,  health  benefits, 
Thrifl  Savings  Fund  contributions, 
awards,  shift  schedules,  pay 
differentials.  IRS  tax  lien  data, 
commercial  garnishments,  child  support 
and/or  alimony  wage  assignments;  and 
related  payroll  and  personnel  data.  Also 
included  is  information  on  debts  owed 
to  the  government  as  a  result  of 
overpayment,  refunds  owed,  or  a  debt 
referred  for  collection  on  a  transferred 
employee.  The  payroll,  attendance, 
retirement,  and  leave  records  described 
in  this  notice  form  a  part  of  the 
information  contained  in  the 
Department's  integrated  payroll  and 
personnel  automated  information 
system.  Personnel  records  contained  in 
the  system  are  covered  under  the 
govemmentwide  system  oT  records 
notice  published  by  the  Office  of 
Personnel  Management  (OPM/GOVT-1). 

AUTHOnnY  FOR  MAINTENANCE  OF  THE  SYSTEMS: 

5  U.S.C.  5101,  et  seq;  31  U.S.C.  3512. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  primary  uses  of  the  records  are 
for  fiscal  operations  for  payroll, 
attendance.  leave,  insurance,  tax, 
retirement  and  cost  accounting 
programs;  and  to  prepare  related  reports 
to  other  Federal  agencies  including  the 
Department  of  the  Treasury  and  the 
Office  of  Personnel  Management. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made;  (1)  To  the 
DeparWnent  of  the  Treasury  for 
preparation  of  payroll  checks  and  other 


checks  to  Federal,  Stale,  and  local 
government  agencies,  non-governmental 
organizations,  and  individuals;  (2)  to  the 
Internal  Revenue  Service  and  to  State, 
local,  tribal  and  territorial  governments 
for  tax  purposes;  (3)  to  the  Office  of 
Personnel  Management  in  connection 
with  programs  administered  by  that 
office;  (4)  to  another  Federal  agency  to 
which  an  employee  has  transferred;  (5) 
to  the  U.S.  Department  of  Justice  or  in 
a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department  or.  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled;  (6)  to 
disclose  pertinent  information  to  an 
appropriate  Federal.  State,  local,  or 
foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation. 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation;  (7)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  the  individual;  (8)  to  a 
Federal  agency  which  has  requested 
information  relevant  or  necessary  to  its 
hiring  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant  or  other  benefit;  (9)  to 
Federal.  State  or  local  agencies  where 
necessary  to  enable  the  Department  of 
the  Interior  to  obtain  information 
relevant  to  the  hiring  or  retention  of  an 
employee,  or  the  issuance  of  a  security 
clearance,  contract,  license,  grant  or 
other  benefit;  (10)  to  appropriate  Federal 
and  State  agencies  to  provide  required 
reports  including  data  on 
unemployment  insurance;  (11)  to  the 
Social  Security  administration  to  report 
FICA  deductions;  (12)  to  labor  unions  to 
report  union  dues  deductions;  (13)  to 
insurance  carriers  to  report 
withholdings  for  health  insurance;  (14) 
to  charitable  institutions  to  report 
contributions;  (15)  to  a  Federal  agency 
for  the  purpose  of  collecting  a  debt 
owed  the  Federal  government  through 
administrative  or  salary  offset;  (16)  to 
other  Federal  agencies  conducting 
computer  matching  programs  to  help 
eliminate  fraud  and  abuse  and  to  detect 
unauthorized  overpayments  made  to 
individuals;  (17)  to  provide  addresses 
obtained  from  the  Internal  Revenue 


Service  to  debt  collection  agencies  lor 
purposes  of  locating  a  debtor  to  collect 
or  compromise  a  Federal  claim  against 
the  debtor;  (18)  with  respect  to  Bureau 
of  Indian  Affairs  employee  records,  to  a 
Federal.  State,  local  agency,  or  Indian 
tribal  group  or  any  establishment  or 
individual  that  assumes  jurisdiction, 
either  by  contract  or  legal  transfer,  of 
any  program  under  the  control  of  the 
Bureau  of  Indian  Affairs;  (19)  with 
respect  to  Bureau  of  Reclamation 
employee  records,  to  non-Federal 
auditors  under  contract  with  the 
Department  of  the  Interior  or  Energy  or 
water  user  and  other  organizations  with 
which  the  Bureau  of  Reclamation  has 
written  agreements  permitting  access  to 
financial  records  to  perform  financial 
audits;  (20)  to  the  Federal  Retirement 
Thrift  Investment  Board  with  respect  to 
Thrift  Savings  Fund  contributions;  (21) 
to  disclose  debtor  information  to  the 
IRS,  or  another  Federal  agency  or  its 
contractor  solely  to  aggregate 
information  for  the  IRS,  to  collect  debts 
owed  to  the  Federal  government 
through  the  offset  of  tax  refunds;  (22)  to 
disclose  the  names,  social  security 
numbers,  home  addresses,  dates  of 
birth,  dates  of  hire,  quarterly  earnings, 
employer  identifying  information,  and 
State  of  hire  of  employees  to  the  Office 
of  Child  Support  Enforcement. 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  for  the  purposes  of 
locating  individuals  to  establish 
paternity,  establishing  and  modifying 
orders  of  child  support,  identifying 
sources  of  income,  and  for  other  child 
support  enforcement  actions  as  required 
by  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
(Welfare  Reform  Uw.  Pub.  L.  104-193). 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES; 

Disclosure  pursuant  to  5  US  C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POiCiES  AND  PBACTiCES  fOP  STORING. 
RETRIEVING.  ACCESSING    RETAINING,  AND 
DISPOSING  OE  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Maintained  in  manual,  microfilm, 
microfiche,  imaged  and  printout  form  in 
the  Payroll  Office.  Currently  applicable 
records  are  stored  on  magnetic  media  at 
the  computer  processing  center,  historic 
records  are  stored  on  magnetic  media  at 
the  computer  center.  Original  input 
documents  are  kept  in  standard  office 
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filing  equipment  and/or  stored  as 
imaged  documents  on  magnetic  media. 

RETRIEVABIUTY; 

Indexed  by  name,  social  security 
number,  and  organizational  code. 

safeguards: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51. 

RETENTION  AND  DISPOSAL: 

The  records  contained  in  this  svstem 
of  records  have  varving  retention 
periods  as  described  in  General  Records 
Schedule  2  issued  by  the  Archivist  of 
the  United  States,  and  are  disposed  of 
in  accordance  with  the  National 
Archives  and  Records  Administration 
Regulations.  36  CFR  part  1228  et  seq. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

The  following  svstem  manager  is 
responsible  for  the  payroll  records 
contained  in  the  Department's 
integrated  payroll  and  personnel 
automated  information  system.  These 
records  are  pertinent  t(>  all  Department 
of  the  Interior  bureaus  and  offices  and 
client  agencies  [-"ersonnel  records 
contained  in  the  system  fall  under  the 
jurisdiction  of  the  Office  of  Personnel 
Management  as  prescribed  in  5  CFR  part 
293  and  S  GUI  part  29" 

Chief.  Benefits  and  Program 
Information  Branch.  Bureau  of 
Reclamation,  .^dminlstrative  Service 
Center.  Pavroll  Operations  Division, 
7201  West  Mansfield  Avenue,  Denver, 
CO  80235-2230. 

NOTIFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORDS  ACCESS  PROCEDURES: 

A  request  for  ac  cess  may  be  addressed 
to  the  System  .Manager.  The  request 
must  be  in  writing,  signed  by  the 
requester,  and  meet  the  content 
requirements  of  43  GFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  should  t)e 
addressed  to  the  System  Manager  The 
request  must  be  m  writing,  signed  by 
the  requester,  and  meet  tfie  content 
requirements  of  43  CFR  2.71. 

RECORDS  SOURCE  CATEGORIES: 

In(iividuais  on  whom  the  records  are 
maintained,  supervisors,  timekeepers, 
official  personnel  records,  previous 
employers,  and  the  Interna!  Revenue 
Service. 

(PR  Doc.  98-11718  Filed  5-1-98:  8:45  araj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Amend  an 
Incidental  Take  Permit:  Inclusion  of 
Bull  Trout  on  the  Plum  Creek  Tlmt>er 
Company  Permit  for  Timber  Harvest  in 
the  State  of  Washington 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
(Service)  has  received  a  request  to  add 

bull  trout  {Salvelmus  confluentus)  to  the 
species  covered  by  permit  PRT-808398 
issued  to  Plum  Creek  Timber  Company, 
L,P.,  on  lune  27.  1996.  This  request  is 
pursuant  to  the  Implementation 
Agreement  for  the  Habitat  Conservation 
Plan  accompanying  incidental  take 
permit  FRT-808398.  The  Service  is 
proposing  to  add  bull  trout  to  Plum 
Creek  s  permit 

DATES:  Written  comments  regarding  the 
addition  of  bull  trout  to  the  Plum  Qeek 
permit  should  t>e  received  on  or  before 
lune  3.  1998 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  lohn  Engbnng. 
Western  Washington  Fish  and  Wildlife 
Office.  510  Desmond  Drive.  S.E.,  Suite 
101,  Lacey,  Washington  98503. 
Documents  cited  m  this  notice  and 
comments  ret^eived  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  (8  a.m.  to 
5  p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  \'ogei.  Wildlife  BioiogiSt. 
Western  Washington  Fish  and  Wildlife 
Office.  510  Desmond  Drive,  S  E.,  Suite 
101,  Lacey.  Washington  98503; 
telephone  (360)  753-4367, 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  27,  1996,  the  Fish  and 
\\  ;ui!ife  Service  (Service)  issued  an 
mcidenta!  take  permit  (PRT-808398)  to 
Plum  Creek  Timber  Company.  L.P., 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended  (16  U.S.C.  1532  et  seq.). 
This  permit  authorizes  the  incidental 
take  of  the  threatened  northern  spotted 
ow  1  [Strix  occidentalis  caurina), 
marbled  murrelet  [Brachyramphus 
marmoratus  marmoratus],  and  grizzly 
bear  [Vrsus  aVrfo.s=U.a.  hombiJis),  and 
the  endangered  gray  wolf  [Canis  lupus], 
in  the  course  of  the  otherwise  legal 
forest  management  and  related  land-use 
activities  m  portions  of  King  and 
Kittitas  Counties,  Washington,  Pursuant 
to  the  Habitat  Conservation  Plan  and  the 


Implementation  Agreement.  Plum  Creek 
received  assurances  from  the  Service 
that  then-unlisted  vertebrate  species 
would  be  added  to  the  permit  upon 
listing  under  the  Act,  if  doing  so  were 
consistent  with  the  Implementation 
Agreement. 

On  June  13.  1997  (62  FR  32268).  the 
Service  proposed  to  list  the  Klamath 
River  population  of  bull  trout  as 
endangered  and  the  Columbia  River 
population  of  bull  trout  as  threatened. 
On  September  11.  1997.  Plum  Creek 
requested  that  bull  trout  be  added  to  its 
permit.  While  the  Service  has  not  yet 
made  a  final  decision  on  listing  bull 
trout  as  a  threatened  or  endangered 
species,  the  Service  is  proposing  to 
respond  to  Plum  Creek's  request  and 
determine  if  addition  of  the  Columbia 
River  distinct  population  segment  of 
bull  trout  to  the  permit  is  warranted. 
The  purpose  of  this  notice  is  to  seek 
public  comment  on  the  Service's 
proposal  to  add  bull  trout  to  Plum 
Creek's  permit. 

Implementation  Aunp^ment  Provisions 

The  Implementation  Agreement  is  a 
legal  document  describing  the  roles  and 
responsibilities  of  the  Service  and  Plum 
Creek  during  the  permit  period.  Under 
the  Implementation  Agreement,  plan 
species  are  those  vertebrate  species 
dependent  on  the  various  habitat  types 
analyzed  in  the  Habitat  Conservation 
Plan.  In  the  Plum  Creek  Habitat 
Conservation  Plan,  bull  trout  are  a  plan 
species.  The  Implementation  Agreement 
specifies  that  should  any  of  the  plan 
species  that  were  unlisted  at  the  time  of 
permit  issuance  subsequently  become 
listed  under  the  Act.  Plum  Creek  may 
request  a  permit  amendment  to  have 
that  species  added  to  their  permit. 

Plum  Creek  received  assurances  that, 
absent  extraordinary  circumstances, 
plan  species  would  be  added  to  the 
permit  without  requiring  additional 
mitigation  from  Plum  Creek  if  the 
Service  determined  that  such  action 
would  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  the  affected  species,  or  any  other 
species,  in  the  wild  and  that  adding  the 
sp>ecies  to  the  permit  would  be 
consistent  with  the  Service's  other 
responsibilities.  Absent  extraordinary 
circumstances,  plan  species  would  be 
added  to  the  permit  without  requiring 
additional  mitigation  from  Plum  Creek. 
Extraordinary  circumstances  are  defined 
in  the  Implementation  Agreement  as  a 
substantial  and  material  adverse  change 
in  the  status  of  the  species. 

To  determine  whether  adding  bull 
trout  to  Plum  Creek  s  permit  would 
appreciably  reduce  the  likeUhood  of  the 
survival  and  recovery  of  bull  trout  or 
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s->  under 
the  Act.  The  Service  will  also  determine 
whether  the  permit  amendment  meets 
each  of  the  issuance  criteria  described 
in  Section  10(a)(2)(B)  and  that  a 
substantial  and  material  adverse  change 
in  the  status  of  bull  trout  has  not 
occurred  since  the  permit  issuance. 

Bull  Trout  Requirements  and  New 
Information  Since  Permit  Issuance 

The  Service  is  currently  reviewing 
information  about  bull  trout  to 
determine  whether  extraordinary 
circumstances  exist  and/or  whether 
adding  bull  trout  to  Plum  Creek's  permit 
would  appreciably  reduce  the  ability  of 
bull  trout  to  survive  and  recover  in  the 
wild.  The  Service  is  also  reviewing 
public  comments  on  the  proposed  rule 
to  list  the  Klamath  River  population  of 
bull  trout  as  endangered  and  the 
Columbia  River  population  of  bull  trout 
as  threatened,  and  will  make  a  Hnal 
listing  determination  soon.  Information 
collected  as  part  of  the  listing 
determination  process  is  also  being  used 
to  make  the  permit  amendment 
decision.  This  information  is  available 
for  review  at  the  address  listed  above. 

The  Service  has  identiOed  five 
distinct  population  segments  of  bull 
trout:  (1)  Coastal/Puget  Sound:  (2) 
Klamath  River;  (3)  Columbia  River;  (4) 
Jarbidge  River;  and  (5)  Saskatchewan 
River  (June  13.  1997,  62  FR  32268).  The 
Columbia  River  population  segment 
includes  the  entire  Columbia  River 
Basin  and  all  its  tributaries,  excluding 
the  isolated  bull  trout  populations 
found  in  the  jarbidge  River  of  Nevada. 
In  the  Plum  Creek  Habitat  Conservation 
Plan  area,  bull  trout  have  been 
documented  in  the  Yakima  River 
subbasin,  whicJi  is  part  of  the  proposed 
Columbia  River  Basin  distinct 
population  segment  Within  the 
planning  area,  bull  trout  are 
documented  to  occur  upstream  of  Cle 
Elum  Lake,  within  and  upstream  of 
Kachess  and  Kechelus  Lakes,  and  in  the 
Cle  Elum  River  downstream  of  Kechelus 
Lake. 

The  Yakima  River  subbasin 
encompasses  6,155  square  miles  and 
contains  about  1,900  river  miles  of 
perennial  streams.  Predominant  land 
use  within  the  subbasin  includes 
irrigated  agriculture  (-1,000  square 
miles),  urbanization  (-50  square  miles), 
timber  harvesting  (-2.200  square  miles), 
and  grazing  (-2.900  square  miles)  (DOI 
1996).  About  150  square  miles  of  the 
subbasin  is  managed  for  timber 
production  by  Plum  Creek  and  these 
lands  are  located  within  3 
subpopulation  areas  of  the  7 


sut)population  areas  wunm  me  Maxima 
River  subbasin. 

Despite  an  extensive  survey  effort, 
bull  trout  have  not  been  found  in  the 
Green  River  drainage  upstream  of  the 
Howard  Hansen  Dam  The  Green  River 
drainage  is  part  of  the  Coastal/Puget 
Sound  distinct  population  segment.  The 
Coastal/Puget  Sound  distinct  population 
segment  has  not  been  proposed  for 
listing  under  the  Act  (  June  13,  1997,  62 
FR  32268)  and  is  not  being  considered 
for  addition  to  the  Plum  Creek  permit. 

Bull  trout  rely  on  cold,  clean  water 
They  are  most  closely  associated  with 
complex  habitats,  including  large 
woody  debris,  undercut  banks. 
boulders,  and  pools.  Cover  provides 
critical  rearing,  foraging,  and  resting 
habitat,  and  protection  from  predators. 
The  fact  that  bull  trout  spawn  in  the  fall 
and  that  the  young  have  a  strong 
association  with  substrates  makes  them 
particularly  vulnerable  to  altered  stream 
flow  patterns  and  channel  instability. 
Bull  trout  prefer  cold,  low-gradient 
streams  with  loose,  clean  gravels  for 
spawning  and  rearing.  Bull  trout  appear 
to  have  strict  water  temperature 
tolerances  and  maintaining  cold  water 
temperatures  is  important  for  bull  trout. 
Water  temperature  is  controlled  not 
only  by  shade  (as  influenced  by  canopy 
coverage  of  adjacent  riparian  stands), 
but  by  groundwater  sources, 
sedimentation,  influx  of  water  from 
upstream  areas,  presence  of  large  woody 
debris,  elevation,  and  other  factors. 

Historic  adverse  impacts  to  bull  trout 
from  forest  management  and  related 
land-use  activities  include  removal  of 
large  woody  debris  from  streams  and 
riparian  areas,  inputs  of  sediment  from 
upslope  logging  and  road  construction, 
elevated  stream  temp>eratures.  and 
transportation  of  logs  within  the 
channel  network.  Current  management 
actions  to  minimize  impacts  from 
timber  harvest  include  managing 
riparian  buffers  to  provide  large  woody 
debris,  shade,  root  strength,  detrital 
inputs,  and  sediment  filtration; 
managing  upslope  areas  to  reduce  peak 
flows,  mass-wasting,  and  other  man- 
caused  inputs  of  sediment;  adequately 
addressing  construction,  maintenance, 
and  abandonment  of  roads  so  as  to 
reduce  the  delivery  of  fine  sediments  to 
streams;  and  avoiding  any  unnatural 
blockages  to  fish  passage  or  alterations 
in  channel  morphology.  There  are 
several  recent  treatments  of  the  effects 
of  forest  management,  especially  forest 
roads,  on  bull  trout  (Baxter  et  al.  In 
press;  Quigley  and  Arbelbide  1997; 
Quigley  et  al.  1996;  and  Thurow  et  al. 
1997).  Thurow  determined  that 
increasing  road  densities  and  their 
related  effects  are  associated  with 


Qeclines  in  four  non-anaaromous 
salmonid  species  (including  bull  trout). 
Thurow  found  a  correlation  between 
low  road  densities  and  healthy 
populations  of  salmonids.  Therefore, 
addressing  impacts  from  roads  is 
extremely  important  to  protect  critical 
bull  trout  habitat  requirements. 

Minimization  and  Mitigation  Measures 

The  Environmental  Impact  Statement 
developed  for  the  initial  permit  decision 
analyzed  the  effects  that  implementing 
the  Habitat  Conservation  Plan  would 
have  on  bull  trout.  The  Service  believed 
that  the  Habitat  Conservation  Flan 
would  have  minimal  adverse  impacts  on 
bull  trout  and  that  it  generally  provided 
improving  conditions  for  bull  trout. 
Buffers  on  fishbearing  and  other 
perennial  streams  were  expecrted  to 
provide  for  the  natural  processes  and 
functions  that  bull  trout  rely  on  such  as 
large  woody  debris  inputs,  detrital  and 
litter  input,  root-strength  and  hmnk 
stability.  The  Service  expetied  to  see 
reductions  in  delivery  of  fine  sediment 
from  roads  and  recovery  of  forest  stand 
structures  to  improve  hydroloxic 
conditions,  and  reductions  in  peak 
flows  and  mass-wasting  risks 

The  Plum  Creek  Habitat  Conservation 
Plan  utilizes  a  combination  of 
conservation  measures  that  are  expet  ted 
to  protect  bull  trout   All  fishbeanng 
streams  receive  a  conservatively 
managed  buffer  200  feet  in  width 
(measured  honzontally)  The  first  30 
feet  is  a  no-harvest  zone  Perennial 
streams  without  fish  and  spatially 
intermittent  streams  containing 
perennial  subsurface  flow  both  receive  a 
100-foot  managed  buffer  if  thev  are 
located  above  bull  trout  streams  The 
management  of  these  buffers  is  dictated 
by  post-harvest  critena  as  well  as  by 
stand- level  amounts  of  various  forest 
stages.  For  instance,  over  the  50-year 
duration  Habitat  Conservation  Plan, 
these  areas  are  scheduled  to  improve 
from  37  percent  mature  forest  or  better 
to  60  percent  maturt^  forest  or  better. 
Any  riparian  habitat  area  entered  for 
selective  harvest  must  retain  minimum 
standards  designed  to  maintain  riparian 
functions.  Inner  gorges  and  mass- 
wasting  areas  are  protected.  The  entire 
area  is  undergoing  Watershed  Analysis 
on  an  accelerated  5-year  schedule  that 
can  only  increase  (not  decrease)  the 
level  of  protection  these  streams  and 
sensitive  areas  receive.  Even-aged 
harvest  units  will  contain  an  average  of 
6  snags  or  snag  recruitment  trees  per 
acre.  Where  harvest  units  contain 
ephemeral  streams  with  definable 
channels,  a  portion  of  the  leave  trees  are 
often  aggregated  in  these  areas  due  to 
logistical  constraints.  Additionally, 
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because  rotations  are  long  (6.5-120  years 
depending  on  species  and  site)  and 
selective  harvest  is  used  liberally  (about 
80  percent  of  east-side  harvests  are 
uneven-aged  management),  fewer 
ephemeral  streams  are  exposed  to  the 
temporary  yet  harsh  conditions  of  a 
standard  ciearcut  at  any  given  time  than 
would  be  observed  under  standard 
commercial  forestn, 

Road  management  is  another 
important  component  of  the  Habitat 
Conservation  Plan  and  will  also  be 
addres.sed  through  watershed  analysis. 
Watershed  Analysis  examines  potential 
risks  to  the  resources,  such  as  sediment 
delivery  from  roads,  and  develops 
prescriptions  to  reduce  the  vulnerability 
of  the  resources  For  instance,  as  a  result 
of  the  Quartz  Mountain  Watershed 
Analysis  within  the  Habitat 
Conservation  Flan  area,  a  road-sediment 
budget  was  established  that  included  an 
elaborate  monitoring  system.  In  that 
watershed,  sediment  delivery  must  be 
reduced  to  target  levels  prior  to 
construction  of  new  roads. 

In  the  Plum  Creek  Habitat 
Conservation  Plan  area,  the  known  bull 
trout  locations  are  within  the  Grizzly 
Bear  Recovery  Zone.  In  that  area,  as  part 
of  the  Habitat  Conservation  Plan's 
grizzly  bear  conservation  strategy,  open 
roads  under  Plum  Creek's  control  must 
be  reduced  to  below  1  mile  per  section 
within  the  first  10  years  of  the  plan. 

The  minimization  and  mitigation 
measures  described  above  represent  the 
minimum  level  of  riparian  conservation 
that  Plum  Creek  has  committed  to 
implement  Several  aspe<:ts  of  the 
Habitat  Conservation  Plan,  including 
watershed  analysis,  are  subject  to 
adaptive  management  as  described 
below  If  additional  actions  are 
ne(;essary  to  protect  bull  trout, 
adjustments  would  be  made  to 
watershed  analysis-derived 
prescnptions  and  to  the  interim  and 
minimum  buffer  prescriptions 

Monitoring  ana  Adaptive 
Management  To  ensure  that  the 
mitigation  and  minimization  strategies 
are  effective,  the  Habitat  Conservation 
Plan  incorporates  a  variety  of  aquatic 
monitoring  components  that  will 
provide  feedback  for  adaptive 
management  For  habitat  conditions. 
Plum  Creek  will  conduct  bank-full  and 
low-flow  cross-sectional  and 
longitudinal  channel  profiles,  Wolman 
pebble  counts,  large  woody  debns 
counts,  pennanent  photo  points  to 
document  changes  in  channel 
morphologv  and  substrate  composition, 
and  measurement  of  the  frequency  and 
residual  volume  of  pools.  To  analyze  the 
effects  on  stream  temperatures.  Plum 
Creek  will  mitiate  a  study  to  measure 


potential  differences  m  stream 
temperatures  for  four  riparian 
prescriptions,  including  300-foot  no- 
harvest  riparian  buffers  on  fish-bearing 
streams  on  National  Forest  lands 
Streams  with  verified  populations  of 
bull  trout,  or  those  on  the  Clean  Water 
.\ct  303(d)  list,  will  be  monitored  for 
stream  temperature  at  a  minimum  of 
two  locations  per  stream.  Diurnal 
fluctuations  and  maximum  armual 
temperature  will  be  evaluated.  Bull 
trout  streams  will  have  additional 
temperature  measurements  to  monitor 
conditions  during  the  spawning  season, 
and  to  evaluate  the  effects  of 
groundwater  input  on  stream 
temperature  Ambient  air  temperature 
will  also  be  monitored 

In  addition  to  habitat  monitoring, 
Plum  Creek  will  assess  salmonid 
populations  in  a  watershed  with 
recovering  habitat  conditions  To  assess 
the  biological  integrity  of  streams.  Plum 
Creek  will  continue  long-term 
monitoring  of  aquatic  macro- 
inveriebrates 

Plum  Creek  will  also  condurt 
watershed  analysis  and  re-evaluations  of 
watershed  analyses  to  pro\ide  updated 
information  on  hiUslope  conditions. 
stream  channel  conditions,  and  the 
effectiveness  of  resource  protection 
prescriptions  Examples  of  monitoring 
and  research  done  as  a  result  of 
watershed  analysis  include:  (1)  .^  road 
sediment  production  study.  (2)  McNeil 
sampling  of  streams  to  assess  fine 
sediment  levels;  (3)  installation  of 
stream  gages;  (4)  testing  of  digital 
elevation  hydrologic  models,  (5)  stream 
temperature  monitoring:  and  (6)  stream 
surveys  to  evaluate  channel  changes  and 
large  woody  debris  levels  if  monitoring 
results  indicate  that  prescriptions  are 
ineffective  or  inadequate,  the 
prescriptions  will  be  changed  to  make 
them  effective  and  adequate. 
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DEPARTMENT  OF  THE  INTERtOR 

Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY;  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  to  accept  contribution 
from  private  source. 

summary:  The  U.S.  Geological  Survey  is 
accepting  a  $10,000  contribution  from 
the  National  Stone  Association  to 
expedite  a  digital  map  showing 
potential  sources  of  crushed  stone  in  the 
conterminous  United  States. 

ADDRESSES:  If  any  other  parties  are 
interested  m  making  contributions  for 
the  same  or  similar  purposes,  please 
contact  Mr.  William  Langer,  U.S. 
Geological  Survey.  Mineral  Resources 
Program,  Box  25046,  Mail  Stop  973, 
Denver,  CO  80225;  telephone  (303)  236- 
1249;  e-mail  blanger©usKS.gov. 

SUPPLEMENTARY  INFORMATION:  T^is 

notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated  Apn!  14. 1998. 
P  Patrick  Leahy, 
Chief,  Geologic  Division. 
(FR  DcK    98-1 1 787  Filed  5-1-98;  8:45  ainl 
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Buraau  Ot  L.r    1   M.r  .)■;»•'*  ♦•nl 
[WY-060-lftlw-wj 

Notice  of  Availability 

AQENCY:  Buraau  of  Land  Management. 
Interior 

ACTION:  Notice  of  Availability  of  the 
second  draf^  Environmental  Impact 
Statement  (EIS)  for  the  Newcastle 
Resource  Management  Plan  (RMP)  for 
the  Public  Lands  administered  by  the 
Bureau  of  Land  Management  (BLM)  in 
the  Wyoming  portion  of  the  Newcastle 
Resource  Area. 


The  first  draft  EIS  for  the 
Newcastle  RMP  was  issued  in 
September.  1993.  It  has  been  decided  to 
update  and  reissue  a  second  draft  for 
further  comment  because  some  public 
comments  were  inappropriately 
accepted  on  the  First  draft  after  the 
comment  period  ended.  All  public 
comments  received  on  the  first  draft  EIS 
have  been  considered  and  changes  in 
the  second  draft  doc;ument  have  been 
made  based  on  those  comments.  When 
published,  the  final  EIS  will  contain  the 
proposed  Newcastle  Resource 
Management  Plan,  the  comments  on  the 
second  draft  EIS.  and  the  BLM 
responses  to  them. 
EFFECTIVE  DATES:  Written  comments 
concerning  the  analysis  will  be  accepted 
for  90  days  following  the  date  the 
Environmental  Protection  Agency  (EPA) 
publishes  a  notice  of  availability  and 
filing  of  the  draft  EIS  in  the  Federal 
RegjMar.  The  EPA  notice  of  availability 
is  expected  to  be  published  on  April  24. 
1998. 

Public  meetings  will  be  held  in 
Sundance.  Newcastle,  and  Lusk. 
Wyoming,  to  provide  opportunities  for 
the  public  to  meet  with  representatives 
from  the  BLM  and  to  comment  on  the 
draft  EIS.  A  court  reporter  will  be  in 
attendance  to  record  all  comments  for 
the  record.  When  the  times,  dates,  and 
places  for  these  meetings  are 
established,  the  public  will  be  notified 
in  advance  through  Federal  Register  or 
other  notices,  news  releases,  or 
mailings.  Persons  who  wish  to  be  placed 


on  the  mailing  list  or  participate  in  the 
Newcastle  RMP  planning  process 
should  contact  the  personfs)  identified 
b}elow  at  the  Newcastle  Resource  Area 
Office. 

The  draft  EIS  may  be  viewed  at  the 
following  locations:  Newcastle  Resource 
Area  BLM  Office.  1101  Washington 
Blvd..  Newcastle.  Wyoming;  Wyoming 
BLM  State  Office.  5353  Yellowstone 
Road,  Cheyenne.  Wyoming;  and  county 
and  city  libraries  in  Crook.  Niobrara  and 
Weston  counties.  Copies  of  the  draft  EIS 
may  be  obtained  from  the  address 
below. 

FOn  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson.  Area  Manager,  or  Project 
Leaders.  Jack  Hanson  or  Shelley  Peele. 
Bureau  of  Land  Management,  Newcastle 
Resource  Area.  1101  Washington  Blvd.. 
Newcastle.  Wyoming  82701.  phone 
307-746-4453. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:30  p.m.).  Monday 
through  Friday,  except  holidays,  and 
may  be  published  with  the  final  EIS 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act.  you  must 
state  this  prominently  at  the  begirming 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  piiblir  inspection  in  their 
entire! . 

SUPPt.EM£NTARY  information:  The 
Bureau  of  Land  Management  Newcastle 
Resource  Area  administers  all  public 
lands  and  minerals  (as  defined  by  the 
Federal  Land  Management  Policy  Act 
(FLPMA))  in  Crook,  Niobrara,  and 
Weston  counties.  The  draft  EIS  for  the 
Newcastle  RMP  presents  four  alternative 
multiple  use  management  plans  (or  four 
alternative  RMPs)  for  those  public  lands 
that  were  analyzed  in  detail:  Alternative 
A  (continuation  of  existing  management 
direction)  and  three  other  alternatives 


that  provide  a  variety  of  land  use  and 
resource  management  options  for  the 
public  lands. 

Issues  addressed  in  the  draft  EIS 
include  split-estate  lands  and  the 
related  limitations  of  BLM  management 
responsibilities  (particularly  those 
involving  non-Federal  land  surface  over 
Federally  owned  minerals),  the  control 
of  prairie  dogs  on  intermingled  public 
and  private  land  ownerships,  whether 
or  not  public  lands  in  the  Lance  Creek 
Fossil  Area  should  be  designated  an 
Area  of  Critical  Environmental  Concern 
(ACEC).  and  clarification  of  several 
maps  in  the  first  draft  EIS  to  distinguish 
between  public  and  non-Federal  lands. 

Dated   AorW  27.  1998. 
Man  1     Kenterke 
Associate  State  Director 
IFR  rVx    QR-llBin  Filed  S-1-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Documents  Prepared 
tor  Proposed  Oil  and  Gas  Operations 
on  the  Gull  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AGENCv;  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Availability  of 
Environmental  Documents  Prepared  for 
OCS  Mineral  Proposals  on  the  Gulf  of 
Mexico  OCS. 

Suimhwiary:  The  Minerals  Management 
^.  r.  , .    MMS).  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA). 
announces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA's)  and  Findings  of  No 
Significant  Impact  (FONSFs).  prepared 
by  the  MMS  for  the  following  oil  and 
gas  activities  proposed  on  the  Gulf  of 
Mexico  OCS.  This  listing  includes  all 
proposals  for  which  the  FONSl's  were 
prepared  by  the  Gulf  of  Mexico  OCS 
Region  in  the  period  subsequent  to 
publication  of  the  preceding  notice. 


Activity /Operator 

Location 

PGS  Reservoif  (U.S.).  Inc.  GAG  Activrty,  SEA  No  L98-3 

Green  Canyon  Area.  130  miles  south  o(  TerreOonne  Parish, 
Louisiana 

02/13/98 

ARN  Pipeline  Company,  Pipeline  Activity.  SEA  No.  G-17713  ... 

Eugene  Island  Area,  BUxks  63.  62.  55,  40.  34.  and  33.  Lease 
OCS-G  17713,  63  miles  southwest  of  TerreOonne  Pansh, 
Louisiana 

02/20/98 
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Activiry/Ooerator 
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Transcontinental  Gas  Pipe  Line  Corporation,  Pipeline  Activity. 
SEA  Mos  G- 18794 A  and  G- 18795 


Poseioop  Oh  Pipeline  Conpony,  L.L.C  ,  anc  Aneraoa  Hess 
Corporation  Pipeline  ActiviTy,  SEA  Nos  &--'8837  G-18838, 
ana  P-i  1615, 


Shell  Gas  Gathenng  Compaov    Pipeline  Activity,  SEA  No.  G- 
19668 


PtiiiiiDS  Pe'i'oieu'^  Company,  Pipeline  Activrty.  SEA  Nos.  G- 
19662  anc  G- 19663 

Texaco  EKpioration  anc  p'oduction   inc    Pipeline  Actrvity,  SEA 
No.  G- 19672. 


Zilkha   Energy  Cor^pa^v     tnp(ora:ior    Activity,  SEA  No.   N- 
5931  A. 

Amoco  Exptoration  and  P'oOuction    Developmen'  Activity   SEA 
No.  N-5963A. 


Chevron  U.S.A.,  Explorano^^  Activi'y   SEA  Nc  N*-5997 


Coastal  Oii  &  Gas  Corporation    Exploration  Activity,  SEA  No. 

N-5696A 
Oryx  Ene'gv  Company.  Temporary  Moonng  System  Request, 

SEA  sc   "MS--: -98. 

Ensearcn  Exploration,  Inc     Developrnen'  Activrty,  SEA  No.  S- 

4581UA 

MoPi!  Exploration  &  Producing  U  S    inc  s,  Deveiocient  Activ- 
rty. SEA  No   S-4554U 
Chevron  U.S.A.,  Exploration  Activity,  SEA  No   S--4619  


Exxon  Company,  USA,   Development  Activrty.   SEA  Nc    R- 

3'82 
Texaco-  Exploration  anc  Proauction,  Inc..  Exploration.  Expio- 

ratior"  Actsvrv,  SEA  No    Pi~3i89 

Chevron  USA,  Inc.  Structure  Removal  ODera'>ons,  SEA  No 
ES,'SR  98-003 

Nortti  Central  Qii  Corporation  Structure  Re"iova!  Operations, 
SEA  No    ES'SR  98-008 

Murphy  Exploration  &  Producing  Go  ,  Structure  Re."iovai  Oper- 
ations. SEA  No   ES,SP  98-009 

Chevron  USA  inc  ,  Structure  Rer^ova-  Operations,  SEA  No. 
E&SR  98-010 

Vastar  Resources,  inc  Structure  Reniovai  Operations  SEA 
No   ESSR  98-013 

Walter  Oil  &  Gas  Corporation.  Structure  Re'^ovai  Operation. 
SEA  Nos   ES/SR  98-011  anc  98-012 

The  Houston  Exploration  Cor^pany,  Structure  Re'^ova'  Oper- 
ations. SEA  No   ESSR  98-014 

Kerr-McGee  Corporation.  Structure  Per^ova.  Operations  SEA 
Nc    ESSR  98-015 

Kerr-McGee  Corporation    Structure  Rernova;  Opera'ions    SEA 

No   ESSR  98-016 
Sa'neoan  Oil  Corp>oratior^.  Structure  Removal  'Operations   SEA 

No   ESSR  98-026 
linder  Oil  Company     Structure   Remova!  Operations,   SEA  No, 

ESSR  98-029 
Walter  Oil  &  Gas  Corporation    Structure  Removal  Operations, 

SEA  No.  ESSR  98-030 


Main  Pass  Area  South  ar»c  Eas*  Aoditio'"  Biocks  261,  247. 
226,  216.  196  anc  191  Viosca  KnoH  Area  Biocks  428.  427. 
383.  339.  295  251  207  208  163  ^^9  75  anc  31;  Mobile 
Area.  Blocks  999  955  954  9iC,  866,  anc  822:  Leases 
OCS-G  18794A  anc  18795:  61  miles  south  o1  Dauphir  is- 
lanc,  Alabama 

Garden  BanKs  Area  Blocks  260  259  2^5  216.  172.  128,  84. 
anc  85,  South  Marsh  isianc  Area  Soaf"  Aodrtion,  Blodcs 
204  anc  205  ^eases  OCS-G" 883^  "SS:^  a^c  7462.  93 
to  110  miles  south-Southwest  o*  "er'etx;>'-ine  ^a'lsh.  Louisi- 
ana 

Viosca  Knoll  Area.  Biocks  78C.  736,  anc  692;  Mam  Pass 
Area.  South  and  East  Aodnion  Blocks  282  and  260;  Lease 
OCS-G  ■>  9666  60  to  68  miles  south  o'  MoDile  County.  Ala- 
Par^  la 

Ship  Shoai  Area,  South  Addition,  Biocks  3^-  260,  259,  and 
349,  Leases  Dr.&-Gi9662  anc  '9663  69  tc  ^'  miies  south 
ot  TerreOonne  Pansh   Louisiana 

Viosca  Knoll  Area.  Biocks  /86  742  696  and  697,  Main  Pass 
Area.  South  anc  Eas'  Aoditio'-  Biocks  225,  256,  and  252; 
Lease  OCS-G  '9672  56  tc  6:"  mnes  south  o(  Baldwin 
County   Alabama 

High  isianc  Area,  Eas;  Aooition,  South  Extension,  Block  A- 
355  Lease  OCS-G  '7213,  i02  miles  southeast  ot  the 
nearest  coastline  o'  Galveston  isianc  'exas 

Mississippi  Canyon  Area  Blocks  i73  anc  217,  Desoto  Can- 
yon Area  Blocks  1 33  anc  •■  ^^  L.eases  OCS-G  9789,  9790, 
"0444  anc  '0445  ' OC  miies  south  ol  Dauphin  Island,  Ala- 
Dama 

Mobile  Area  Biock  &n  .ease  OCS-G  16527.  4.7  miles 
south  ot  BaiOwin  Coun%    AiaPama 

Garden  BanKs  Area  Biock  '39.  Lease  OCS-G  17295.  123 
miles  southeas'  o'  Ga'veston  isiartO,  Texas. 

Main  Pass  Area  South  anc  East  Addition,  Biocks  284  and 
285  L.ease  OCS-G  i66'4  5C  miies  eas'  of  Plaquemines 
Pansh.  t.ouisiana 

Garden  Banks  Area  Biocks  544  anc  v'iv*  eases  OCS-G 
8232  anc  7486  '25  mues  sou"-  y  ve— -mor  Pansh,  Louisi- 
ana 

Mopile  Area.  Biock  823  -.ease  C\7S-G  5057,  4  miles  south  of 
Dauphin  isianc,  Alabama 

Viosca  Knoll  Area  Block  69  ^ease  OCS-G  7877.  20  miles 
south  of  Gulf  Isianc  National  Seashore,  Jackson  County. 
Mississippi 

West  Delta  Area  Block  30,  Lease  OCS  026,  9  miles  south  of 
Plaquemines  Pansh.  Louisiana 

Green  Canyon  A'ea.  Blocks  i'<z  anc  460.  Leases  OCS-G 
9932  and  9934.  i04  mi,es  sojth  of  Terretx>nne  Pansh,  Lou- 
isiana 

South  Tim&aiier  Area,  Block  2-  Lease  OCS  0387.  10  miles 
offshore  the  Louisiana  coast. 

South  Timbaiier  Area  Block  136,  Lease  OCS-G  8720.  33 
miles  offshore  the  ^ouisiana  coas' 

Matagorda  isianc  A-ea  Biock  6C>^  .ease  OCS-G6037,  18 
miles  southeast  o*  Calhour  Co^^*.    'exas, 

Viosca  Knol!  Area  BiocK  24  ^ease  :>-"S-G  8763,  18  miles 
south  of  Jacksor  Goun%   Mississippi 

South  Marsh  isianc  Area  Biuck  24  ...ease  OCS-G  14437,  46 
miles  south  o*  the  Louisiana  coas" 

Galveston  Area  Blocks  350  anc  2^8  ^eases  OCS-G  4721 
and  9040.  38  miles  south  ot  Galveston  County.  Texas. 

Eugene  island  Area  BIock  4g  .ease  OCS-G  7727.  28  miles 
south  ot  the  Louisiana  coas* 

Mam  Pass  Area,  Biock  9C  _ease  Z'-:  S-G  9704,  6  miliBS  east 
of  Brenton  National  Wiidiite  Refuge  and  Wiklefr>ess  Area, 
south  ot  the  state  oi  Mississipo 

High  isianc  Area  Block  34  .ease  OCS-G  6137,  9  miles 
south  ot  Jefferson  County    'exas 

East  Cameron  Area,  BIock  226  .ease  OCS-G  10633,  66 
miles  south  o*  Cameron  Pansh  Louisiana, 

Eugene  Isianc  Area,  BIock  t33.  Lease  OCS-G  4445.  32 
miles  South-so'jthwes'  o*  'errebonne  Pansh.  Louisiana. 

West  Cameron  Area  Block  254  Lease  OCS-G  7608.  52 
miles  south  of  Cameron  Pa.-ish,  Louisiana, 
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Activity /Operator 


Structure  Removal  OperatiofW.  SEA 


Taylor  Energy  Company. 

No   ES/SR  98-031 
LL4E.  Structure  Removal  Operations,  SEA  Nos 

032  and  98-033 


ES/SR  98- 


Kerr-McGee  Corporation,  Structure  ReriKJvaJ  Operatwos,  SEA 
No   ES/SR  98-034 

Burlington  Resources  Offshore.  Inc..  Structure  Removal  Oper- 
ations. SEA  No  ES/SR  98-037 


Location 


South  Marsh  Island  Area,  BJock  69,  Lease  OCS-G  1201,  52 
miles  south  o(  St   Mary  Parish,  Looistana 

Euger>e  island  Area,  Blocks  108  and  364.  Leases  OCS-G 
3811  and  9600.  68  miles  south  ot  Terrebonne  Pansh,  Lou- 
isiana 

Ship  Shoal  Area.  Block  241.  Lease  OCS-G  14505,  40  miles 
south  of  TerrePoone  Parish.  Louisiana 

Euguene  Island  Area,  Block  93.  Lease  OCS  0228,  37  rndas 
southwest  ot  St   Mary  Pansh,  Louotana. 


04/02/98 

04/02/98 

04/14/98 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EAs  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
CX:S  Re>^ion 

FOR  FURTHER  INFORMATION:  Public 
Information  Unit,  Information  Services 
Section.  Gulf  of  Mexico  OCS  Region. 
Minerals  Management  Service,  1201 
Elmwood  Park  Boulevard,  New  Orleans. 
Louisiana  70123-2394.  Telephone  (504) 
736-2519. 

SUPPUEMENTARY  INFORMATION:  The  MMS 
prepares  EAs  and  FONSIs  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  biiefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 
|.  ^4khaei  Melaacoa. 
Acting  Begional  Director 
|FR  Doc-  98-11699  Filed  S-1-98:  8:45  ami 
SH.UNQ  COM  4aiO-Mn-M 


DEPAh  '  MLNT  OF  THE  INTERIOR 

National  Park  Service 

Boundary  Revision   Chesap«ak«  and 
Ohio  Canal  National  Historical  Park 

AQENCV:  National  Park  Service.  Interior. 


action:  Notice  of  boundary  revision. 

summary:  Notice  is  hereby  given  that 
the  National  Park  Service  is  revising  the 
boundary  of  Chesapeake  and  Ohio  Canal 
National  Historical  Park  to  include  one 

additional  Uh<  ■    ••' '  r   •' 

FOR  FURTHER  INFORMATION,  CONTACT: 

Chief.  Acquisition  Division.  National 
Park  Service.  AT/LAFO.  PO  Box  908. 
Martinsburg.  WV  25402.  (304)  263- 
4943. 

SUPPt-EMBfTARY  INFORMATION:  Public 
Law  91-664.  ena(  tf-d  ),uui,iry  8,  1971 
authorizes  the  acquisition  of  certain 
lands  for  the  Chesapeake  and  Ohio 
Canal  National  Historical  Park.  Section 
7(c)(ii)  of  the  Land  and  Water 
Conservation  Fund  Act,  as  amended  by 
Pub.  L.  104-333.  authorizes  minor 
boundary  revisions  of  areas  within  the 
National  Park  System.  Such  boundary 
revisions  may  be  made,  when  necessary, 
after  advising  the  appropriate 
Congressional  Committees  and 
following  publication  in  the  FeiJera! 
Register. 

In  order  to  properly  interpret  and 
preserve  the  historic  character  of  the 
Chesapeake  and  Ohio  Canal  National 
Historical  Park  it  is  necessary  to  revise 
the  existing  boundary  to  include  one 
additional  tract  of  land  comprising 
approximately  115.24  acres.  The 
property  is  being  acquired  by  donation. 

NIotice  is  hereby  given  that  the 
exterior  boundary  of  the  Chesapeake 
and  Ohio  Canal  National  Historical  Park 
is  hereby  revised  to  include  the 
following  tract  of  land:  All  of  the  same 
land  acquired  by  Adele  C.  Charpentier 
and  Cleopatra  Charpentier.  from  the 
Mount  Vernon  Trust  Company,  by  deed 
dated  December  1.  1941  and  recorded 
IDecember  8.  1941  in  Deed  Book  217. 
Page  322  in  the  Land  Records  of 
Washington  County.  State  of  Maryland. 

Subject  to  existing  easements  for 
public  roads  and  highways,  public 
utilities,  railroads  and  pipelines. 

This  tract  of  land  is  depicted  on 
Segment  Map  81.  identified  as  P81-1 
dated  June.  1971.  The  maps  are  on  file 
and  available  for  inspection  in  the  office 
of  the  National  Park  Service. 
Appalachian  Trail  Land  Acquisition 


Field  Office,  1314  Edwin  Miller 
Boulevard,  P.  O.  Box  908.  Martinsburg. 
West  Virginia  25401 

Dated  April  1.  1998. 
!  prrv  R   (  arl.'slrtjm, 
Hegional  Director 
(FR  Dor   qR-11717  Filed  5-1-98;  8:45  am) 

8U...1NG   coot    43'0.-?t>-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Fort  Baker  Comprehensive  Plan, 
Golden  Gate  h4atlonal  Recreation  Area, 
Mann  County,  California;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

summary:  111  dcLurdance  with  section 
102(2KC)  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq). 
Golden  Gate  National  Recreation  Area  is 
undertaking  a  conservation  planning 
and  impact  analysis  process  to  identify 
and  assass  potential  impacts  of  alternate 
management  concepts  for  future 
activities  at  the  Fort  Baker  area.  Notice 
is  hereby  given  that  the  National  Park 
Service  will  prepare  a  draft 
environmental  impact  statement  and 
comprehensive  plan. 

Bat  kground 

Fort  Baker  is  within  the  boundary  of 
Golden  Gate  National  Recreation  Area 
(GGNRA).  a  unit  of  the  National  Park 
System  comprised  of  coastal  lands  in 
Marin.  San  Francisco  and  San  Mateo 
Counties.  California.  Fort  Baker  (just 
north  of  the  Golden  Gate  Bridge)  is  a 
historic  district  on  the  National  Register 
of  Historic  Places.  It  has  over  one  and 
one-half  miles  of  San  Francisco  Bay 
shoreline,  and  habitat  for  the 
endangered  Mission  Blue  Butterfly  is 
found  on  hillsides  above  developed 
portions  of  the  site.  More  than  170.000 
visitors  annually  use  the  Bay  Area 
Discovery  Museum  (a  Fort  Baker 
educational  opportunity  created  within 
several  rehabilitated  historic  buildings 
which  were  transferred  to  the  National 
Park  Service  in  1986).  Portions  of  the 
site  still  under  the  jurisdiction  of  the 
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Army,  including  over  70  acres  of  land 
and  50  historic  buildings,  will  be 
transferred  to  the  NFS  bv  2001.  Also 
included  in  the  transfer  will  be  over  180 
acres  of  San  Francisco  Bay  tidelands 

The  conservation  planning  and 
impact  analysis  process  will  focus 
primarily  on  lancl.s  and  buildings  to  bt? 
transferred  by  the  .\mny  to  the  National 
Park  Service  (NPSj,  with  consideration 
of  the  site  as  a  whole.  Concepts  for  the 
use  and  development  of  this  site  were 
approved  in  the  1980  General 
Management  Plan  (1980  GMP]  for 
GGNRA.  including  the  use  of  historic 
buildings  for  a  conference  center, 
restoration  of  a  natural  beach  and 
waterfront,  and  general  site 
improvements  to  better  accommodate 
park  visitors 

Proposal  .Mtematives  Developed  to 
Date 

The  proposed  activities  currently 
include  the  following:  Rehabilitation  of 
historic  buildings,  possible  u.se  of  non- 
histone buildings  and  potential  limited 
new  construction  to  accommodate  an 
education  and  retreat  center;  restoration 
of  the  beach  and  waterfront  to  enhance 
natural  values  and  improve  visitor 
access,  modification  of  the  marina  and 
boat  house  to  accommodate  public  uses. 
protection  of  sensitive  natural  resources; 
expansion  to  accommodate  the  needs  of 
the  existing  Bay  Area  Discovery 
Museum  and  the  Coast  Guard  Station, 
and  improvements  to  vehicle  and 
pedestrian  access  and  circulation 

Other  alternatives  currently  being 
evaluated  include  the  following;  for  use 
of  the  historic  building.s— -an  emphasis 
on  park-partner  programs,  residential 
academy  of  environmental  sciences  and 
arts  for  school-aged  youth,  and  general 
residential  uses;  for  the  waterfront — 
retaining  the  bulkhead,  protecting  the 
filled  former  beach  with  rip-rap,  and 
including  a  more  urban  landscape 
treatment  of  the  waterfront;  for  the 
marina — retaining  the  current  marina 
development  as  a  public  facility  and 
converting  its  use  to  accommodate  only 
short-term  moorings  for  park  visitors. 
for  the  non-historic  residences — 
removal  or  retention  and  rehabilitation 
to  support  the  use  of  historic  structures, 
for  the  Coast  Guard  Station  and  Bay 
Area  Discovery  Museum — retaining 
them  at  their  current  size  with  no 
expansion. 

Specific  outcomes  of  this 
conservation  planning  and  impact 
analysis  process  are  a  comprehensive 
plan  for  Fort  Baker,  including  a  building 
re-use  plan,  a  developed  area  plan  and 
a  waterfront  design.  The  plan  will 
amend  the  1980  GMP  Additional 
information  about  Fort  Baker  can  be 


found  on  the  Internet  at  http:// 
www  nps,gov/goga/fortbaker/ 

fortbaker,htm. 

Scoping  To  Date/Decision  Process 

A  Federal  Register  notice,  published 
.August  19,  1997  to  initiate  the  scoping 
process  for  environmental  analysis, 
indicated  no  decision  had  been  made 
about  whether  to  prepare  an 
En\'ironmental  Assessment  or 
Environmental  Impact  Statement 
Scoping  activities  were  undertaken  in 
fall  1997,  These  included  tours  of  Fort 
Baker,  a  public  workshop,  and  planning 
presentations  (including  the  scoping 
document  and  proposed  alternatives) 
made  at  GGNR,A  .\dvisory  Commission 
meetings  in  winter  1997-1998  .A 
hro(.hure  descnbing  the  planning 
process  and  preliminary  alternatives 
and  issues  was  also  distributed  to  the 
public.  Upon  consideration  of  public 
responses  obtained  through  this  scoping 
effort.  It  has  been  determined  that  an 
Environmental  Impact  Statement  will  be 
prepared 

,M!  comments  received  during  the 
initial  scoping  phase  have  been 
documented  and  will  be  considered 
during  EIS  preparation   Interested 
individuals,  organizations  and  agencies 
Wishing  to  provide  additional  comments 
or  suggestions,  or  wishing  to  now  be 
added  to  the  pro)ect  mailing  list,  should 
respond  to  Fort  Baker  EIS;  .•\ttn;  Nancy 
Homor,  Fort  Mason;  Ckilden  Gate 
National  Recreation  Area,  San 
Francisco.  CA  94123,  Any  new 
comments  must  be  postmarked  no  later 
than  thirty  (30)  days  following 
publication  of  this  notice  (or  if  via  e- 
mail,  transmitted  no  later  than  this  date 
to  fortbaker^nps,gov] 

Availability  of  the  Draft  EIS  ;DELS^  for 
review  and  written  comment  wui  be 
announced  by  formal  Notice,  via  local 
and  regional  news  media,  and  direct 
niaihng  A\  this  time  the  DEIS  is 
anticipated  to  be  avaiiabie  for  public 
review  during  summer  1998,  and  that 
subsequently  a  Final  EIS  fFEIS)  will  be 
completed  in  fall'winter  1998  To  afford 
an  additional  comment  opportunity  on 
the  DEIS,  public  meetings  will  be  held 
through  the  GGNR.^  Advisory 
C-ommission  (full  details  on  dates  ana 
icH;ations  for  these  sessions  ma\  be 
obtained  from  the  project  contact  noted 
above).  Notice  of  the  Record  of  Decision 
will  be  published  in  the  Federal 
Register  not  sooner  than  thirt)  (30)  days 
after  the  FEIS  is  distributed.  The  official 
responsible  for  the  decision  is  the 
Regional  Director,  Pacific  West  Region. 
National  Park  Ser\ice,  the  official 
responsible  for  implementation  will  be 
the  Superintendent  Golden  Gate 
National  Recreation  ..^rea   A  solicitation, 


evaluation,  and  selection  process  will 
follow  completion  of  the  above  process 
to  select  a  partner  to  implement  the 
selected  plan  for  the  historic  buildings 
and  possible  other  elements  of  the  plan. 

Dated:  April  15. 1998. 
Patncia  L.  Neubacfaer. 

Acting  Regional  Director,  Pacific  West. 
jFRDoc  98-11716  Filed  5-1-98;  8:45  ami 

B1l.J><G  code   *J-&-T-f 


DEPARTMENT  OF  THE  FNTERJOR 

National  Park  Service 

National  Register  of  Historic  Places 
Notification  of  Pending  Nomirvations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
bv  the  National  Park  Service  before 
April  25.  1998.  Pursuant  to  §60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  PO  Box  37127,  Washington.  DC 
20013-7127  Written  commenU  should 
he  submitted  by  May  19,  1998. 
Qurol  D.  ShuU. 
Keeper  of  the  National  Register. 

Anchoragf  BorouRh-r.<»nMi>.  Vrea 

Loussac — Sogn  Buiiaing.  4Z5  D  St, 
Anchorage,  98000567 

COLORAIX) 

Custer  County 

Beckwith  Ranch,  64159  CO  69.  Westclifie 
vicinity.  98000568 

GEORGL\ 

rhoiT>a.>>  (,ounrv 

Foe.  .Martha,  Uogtrot  House,  0,75  W  of  jet  of 
Twelve  Mile  Post  Rd.  and  GA  19.  Metcalf 
vicinity,  98000569 

LOnSIANA 

Orieaiu  Parish 

Maylie's  Restaurant,  1007-09  Poydras  St. 
New  Orleans,  98000577 

St.  Martin  Parish 

Stepha:  .  •  n:  ■<■.■.  n  House.  1862  LA  347. 
Amaudville.  98000570 

Tangipahoa  Parish 

Cate  Hoabc.  'i  1 1  iN.  Magnolia  St,  Hammond. 
98000571 

NEW  ^  ORK 

Rensselaer  County 

Pumpkin  House.  180  Fourth  St.  Troy. 
98000573 

Schuyler  County 

Lee  School,  NY  14.  Montour.  98000572 
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Providence  County 

Blackstone  Park  Historic  District,  Roughly 
bounded  by  Seekonk  R..  Laurel  I  Ave., 
Blackstone  Blvd..  and  S  Angel!  St.. 
Providence.  98000575 

Tower— Flagg  Barn  Complex.  100  Abbott  Run 
Valley  Rd..  Cumberland.  98000574 

WISCONSIN 

Milwaukee  County 

Public  Service  Building.  231  W.  Michigan 
St  .  Milwaukee.  98000576 

IFR  Doc  98-1 1 748  Filed  S-1-98;  8:45  am) 

BILUNO  CO0€  OlO-7«-P 


OFPARTMENT  OF  JUSTICE 

Bureau  of  Justict'  Ass  stance 

[OJP(BJA>-1173] 

RIN  1121-^BII 

Bureau  of  Justice  Assistance  FY  1998 
Open  Solicitation  Announcement:  Call 

'    r  P,.tp»'f s 

AQENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance.  Justice. 
ACTION:  Request  for  concept  papers. 

SUMMARY:  Announcement  of  the  Bureau 
of  Justice  Assistance  (BJA)  FY  1998 
Open  Solicitation.  BJA  is  seeking 
innovative  solutions  to  criminal  justice 
problems  facing  local  communities.  BJA 
invites  eligible  State,  local,  and  tribal 
governments  and  their  agencies  to 
submit  brief  concept  papers  describing 
emerging  or  chronic  criminal  justice 
issues  within  their  jurisdictions  and 
partnership-based  strategies  to  address 
those  issues. 

DATES:  Submissions  must  be  received  by 
BJA  by  close  of  business  (5.30  p.m. 
E.S.T.)  July  2.  1998.  BJA  will  not  grant 
extensions  of  the  deadline  or  accept 
faxed  submissions. 

ADDRESSES:  Submissions  must  be 
mailed  or  delivered  to:  Bureau  of  Justice 
Assistance  Control  Desk,  5640 
Nicholson  Lane.  Suite  300.  Rockville, 
MD.  208.'i2 

FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6770.  Copies  of 
the  FY  1998  Open  Solicitation 
Announcement  may  be  obtained  by 
calling  the  BJA  Clearinghouse  at  1-800- 
688-4252,  or  by  accessing  the  BJA 
World  Wide  Web  home  page  at  http:// 
www  ojp  usdoj  gov/BJA. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 


Act  of  1968.  as  amended.  42  U.b.C. 
3751-59(1994). 

Background 

The  Bureau  of  Justice  Assistance 
(BJA)  is  soliciting  concept  papers  in 
order  to  continue  to  encourage,  support 
and  publicize  local  innovations  and  to 
build  safe  and  healthy  communities. 
Applicants  may  submit  only  one 
concept  paper  in  each  topic  area. 
Applicants  may  apply  for  as  many  topic 
areas  as  they  wish,  but  must  submit  a 
different  concept  for  each  topic. 
Concept  papers  must  address  the  topic 
areas  listed  below. 

FY  1998  Open  Solicitation  Topic 
Areas  are  as  follows:  (1)  Community 
Justice:  strategies  to  create  partnerships 
between  communities  and  local 
criminal  justice  systems  to  combat 
crime.  (2)  Law  Enforcement 
Partnerships  to  Address  Hate  Crimes: 
strategies  that  address  crimes  committed 
against  individuals  or  groups  because  of 
race,  ethnicity,  religious  affiliation, 
gender,  disability,  or  sexual  orientation; 

(3)  Criminal  Justice  Challenges  for  Rural 
or  Tribal  Communities:  strategies  that 
address  criminal  justice  challenges 
unique  to  rxiral  or  tribal  communities; 

(4)  Criminal  Justice  Responses  to  Senior 
Citizens:  strategies  that  address  issues 
presented  by  senior  citizens' 
participation  in  the  criminal  justice 
system  as  victims,  witnesses, 
defendants,  offenders,  and  volunteers: 

(5)  The  Role  of  Alcohol  and  Crime: 
strategies  that  address  the  link  between 
alcohol  and  crime;  (6)  Indigent  Defense: 
strategies  that  enhance  the 
representation  of  indigent  criminal 
defendants;  (7)  Cultural  Barriers  to 
Justice:  strategies  to  reduce  cultural 
barriers  preventing  individuals  from 
participating  fully  in  the  criminal 
justice  system  by  virtue  of  language, 
philosophy,  or  experience;  (8) 
Nontraditional  Uses  of  Prosecution 
Resources  to  Enhance  Public  Safety: 
strategies  which  use  prosecutors  or 
prosecution  resources  to  enhance  public 
safety  through  nontraditional  outreach 
in  areas  such  as  schools,  community 
groups,  and  special  needs  populations; 

(9)  Public  Health  and  Criminal  Justice 
Collaborations:  strategies  to  develop 
collaborative  efforts  among  public 
health  and  criminal  justice  agencies  to 
prevent  or  reduce  the  incidence  of 
violent  crime  in  the  community;  and 

(10)  Local  Priorities:  criminal  justice 
strategies  to  address  local  problem  areas 
not  described  in  topic  areas  (1)  through 

(9). 

Submissions  will  be  reviewed  by 
panels  of  practitioners,  who  will  make 
recommendations  for  awards  to  the 
Director  of  BJA.  Awards  will  be  worth 


up  to  ilbU.UUU  and  cover  a  period  of  18 
months.  All  submissions  must  adhere  to 
the  requirements  outlined  in  the  FY 
1998  Open  Solicitation  Announcement. 

Eligibility 

Eligibility  for  the  FY  1998  Open 
Sohcitation  Progam  to  units  and 
agencies  of  State,  local,  or  tnbal 
governments.  Units  of  tribal 
governments  must  represent  federally 
recognized  tribes.  Eligibility  includes, 
but  is  not  limited  to:  States,  counties, 
municipalities,  villages,  towns, 
townships,  courts,  prosecution,  indigent 
defense,  probation,  parole,  pretrial 
services,  corrections,  law  enforcement, 
and  social  services.  This  restriction  does 
not  preclude  private/not-for-profit 
agencies  from  collaborating  with  eligible 
applicants,  not  does  it  preclude  two  or 
more  units  of  government  from  applying 
under  the  cover  of  one  authorized 
applicant,  which  will  be  responsible  for 
the  administration  of  the  award. 

Dated   April  29.  1998. 
\anc>  t    l>i.sl 

Director,  bureau  of  Justice  Assistance. 
IFR  D<K    c)8-1 1 788  Filed  5-1-98;  8:45  amj 

BUYING  COOC   M'O-lft-P 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NIJ)-1174] 

RIN  n21~ZA12 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  Research  and 
Evaluation  on  Violence  Against 
Women 

AGENCY:  Utfii  e  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
action:  Notice  of  solicitation. 

summary:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Research  and  Evaluation  on 
Violence  Against  Women:  Practitioner- 
Researcher  Collaboration;  Evaluation  of 
Policies  and  Programs  including 
Experimental  Research  Designs; 
Longitudinal  Studies  of  Women's 
Experience  with  Violence;  and  Basic 
Research." 

DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business,  July  7,  1998. 
ADDRESSES:  National  Institute  of  Justice. 
810  Seventh  Street.  NW.  Washington, 
DC  20531 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
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procedures  for  solicitations,  please  call 
the  U.S  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sections  201-03.  as 
amended.  42  U.S.C.  3721-23  (1994). 

Background 

N'lJ  IS  soliciting  proposals  for  research 
and  evaluation  on  violence  against 
women.  Four  major  program  areas  are 
identified  in  the  request  for  proposals. 
TheN'  are  Practitioner-Resean:her 
Collaborations.  Evaluation  of  Policies 
and  F*rograms  including  Experimental 
Research  Designs,  Longitudinal  Studies 
of  Women  s  Experience  with  Violence, 
and  Basic  Research  For  this  solicitation 
violence  against  women  includes 
domestic  or  intimate  partner  violence, 
sexual  assault,  other  assaultive 
behaviors  against  women  and  stalking. 
NIJ  anticipates  awarding  a  total  of  15  to 
20  grants  in  the  four  program  areas  with 
a  funding  total  of  $4,000,000 

Interested  organizations  should  call 
the  National  Criminal  justice  Reference 
Service  (NCfRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Research  and 
P^valuation  on  \'iolent;e  .^gainst  Women 
Practitioner-Researcher  Collaboration; 
Evaluation  of  Policies  and  Programs 
including  Experimental  Research 
[^-signs:  Longitudinal  Studies  of 
Women's  Experience  with  N'lolence,  and 
Basic  Research  "  (refer  to  document  no 
SL000279)   For  World  Wide  Web  access, 
connect  to  either  Nl)  at  http:// 
www.o)p  usdoj -go  v/nij/fu  nding.htm,  or 
the  NCJRS  lustice  Information  Center  at 
http:// www, ncjrs.org/fedgrant.  htm  »ni  I 
Jeremy  Travis. 

Director,  .\ational  Institute  of  /ustice 
IFR  Doc   98-1 1  b-^O  Filed  5-1-98,  8:45  am] 

BILLING  CO0€  4410-18-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (98-060)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration 

ACTION:  Notice  of  prospective  patent 

license, 

SUMMARY:  NASA  hereby  gives  notice 

that  Omni  Technologies.  Inc,  of  Kenner. 
Louisiana,  has  applied  for  an  exclusive 
license  to  practice  the  invention 
disclosed  in  NASA  Case  No,  SSC-00052 
entitled  ".^ppa^atus  &  Method  for 


Effecting  Data  Transfer  Between  Data 
Systems."  for  which  a  L'.S.  Patent 
Application  was  filed  and  assigned  to 
the  United  States  of  America  as 
represented  bv  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  John  F.  Kennedy  Sf)ace 
Center. 

DATES:  Responses  to  this  Notice  must  be 

received  on  or  before  lul\'  6   1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Vrioni  at  (407)  867-6225.  Mail  Code 
MM-E,  John  F  Kennedy  Space  Center, 

FL  32899, 

Dated:  April  27,  1998. 
Edward  A.  Frankle. 

General  Counsel. 

IFR  Doc.  98-11744  Filed  5-1-98;  8:45  am] 

BILUNG  CXXJE  7510-01-11 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U  S  Nuclear  Regulatory 
Commission  (NRC), 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment, 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  .Act  of  1995  (44 
U.S.C.  Chapter  351, 

Information  pertaining  to  the 
requirement  to  be  submitted; 

1,  The  title  of  the  information 
collection   10  CFR  part  73 — Physical 
Protection  of  Plants  and  Materials. 

2,  Current  OMB  approval  number: 
3150-0002, 

3,  How  often  th^  collection  is 
required:  On  occasion   Required  reports 
are  submitted  and  evaluated  as  events 
occur. 

4,  Who  Ik  required  or  asked  to  report. 
Persons  who  possess,  use,  import, 
export,  transport,  or  deliver  to  a  carrier 
for  transport,  special  nuclear  material. 

5,  The  number  of  annual  responses: 
68.643. 

6,  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  The  industry  total  burden  is 
410.602  hours  annually  (43.241.7  hours 
for  reporting  and  367,359.8  hours  for 
recordkeeping), 

7,  Abstract:  NRC  regulations  in  10 
CFR  part  73  prescribe  requirements  for 


establishment  and  maintenance  of  a 
physical  protection  system  with 
capabilities  for  protection  of  special 
nuclear  material  at  fixed  sites  and  in 
transit  and  of  plants  in  which  special 
nuclear  material  is  used.  The 
information  in  the  reports  and  records  is 
used  by  the  NRC  staff  to  ensure  that  the 
health  and  safety  of  the  public  is 
protected  and  that  Ucensee  possession 
and  use  of  special  nuclear  material  is  in 
compliance  with  license  and  regulatory 
requirements. 

Submit,  by  July  6,  1998,  comments 
that  address  the  follovdng  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (lower  level). 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http.// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo,  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington.  DC,  20555-0001,  or  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  23th  day 
of  April  1998, 

For  the  Nuclear  Regulatory  CommissioD. 
Brenda  |o.  Shelton, 

WRC  Oearance  Officer.  Office  of  the  Chief 
Information  Officer. 
!FRDoc  98-1 1729  Filed  5-1-98;  8:45  am] 

BILlJNG  COOC  75»0-01-»» 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infomiation  CoHechon 
Activities;  Submission  for  OMB 
Review:  Comment  Request 

agency:  us.  Nuclear  Regulatory 
Commission  (NRC). 
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ACTION:  Nudi  e  of  the  OMB  rtjview  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  144 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number 

1.  Type  of  submission,  new.  revision, 
or  extension.  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  4. 
"Nondiscrimination  in  Federally 
Assisted  Commission  Programs." 

3.  The  form  number  if  applicable: 
3150-0053 

4.  How  often  the  collection  is 
required:  Occasionally 

5.  Who  will  be  required  or  asked  to 
report:  Recipients  of  Federal  financial 
assistance  provided  by  the  Nuclear 
Regulatory  Commission. 

6.  An  estimate  of  the  number  of 
responses:  30. 

7.  The  estimated  number  of  annual 
respondents:  30. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  8  hours 
annually  (16  minutes  per  recordkeeper). 

9.  An  indication  of  whether  Section 
3507(d).  Pub  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  Recipients  of  NRC 
financial  assistance  provide  data  to 
demonstrate  assurance  to  NRC  that  they 
are  in  compliance  with 
nondiscrimination  regulations  and 
policies. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street.  NW  (lower  level). 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www  nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  3, 
1998:  Erik  Godwin.  Office  of 
Information  and  Regulatory  Affairs 
(3150-0053).  NEOB-10202.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton.  301-415-7233. 


Datud  at  Rock.viUe.  .Md..  this  ::4th  day  ol 
April  1998 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
IFRDoc.  98-11730  Filed  S-1-98;  8:45  am] 

B4LUNQ  COOC  7S«»-«1-P 


NUCLEAR  REGULATORY 

COMMISSION 

(Dockel  No    50  -»001 

Carolina  Power  and  Light    Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

Tile  L   o   Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  0]>erating  License  No.  NPF- 
63.  issued  to  Carolina  Power  k  Light 
(CP*L  or  the  licensee),  for  operation  of 
the  Shearon  Harris  Nuclear  Power  Plant 
located  in  Wake  and  Chatham  Counties, 
North  Carolina. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS)  3/ 
4.3.2.  "Engineered  Safety  Features 
Actuation  System  Iiistrumentation"  to 
allow  a  2-hour  surveillance  interval  to 
facilitate  testing  of  the  6.9  kV 
Emergency  Bus  Undervoltage  relays. 
Specifically.  CP4L  proposes  modifying 
TS  Table  3.3.3  Items  9.a.  and  9.b.  to 
change  the  Action  from  15  to  15a. 
Action  15a  would  maintain  all  of  the 
requirements  of  Action  15  and  allow 
removal  of  6.9  kV  Emergency  Bus 
Undervoltage  relays  for  2  hours  for 
surveillance  testing  provided  the 
redundant  train  Emergency  6.9  kV  Bus 
and  associated  undervoltage  primary 
and  secondary  relays  are  operable.  With 
the  proposed  modification.  CP&L  would 
be  able  to  perform  surveillance  testing 
of  the  relays  without  entering  TS  3.0.3. 

To  adequately  perform  a  TS-required 
surveillance  test,  the  Harris  Nuclear 
Plant  must  enter  TS  3.0.3  which  could 
lead  to  an  unnecessary  plant  shutdown. 
The  surveillance  interval  for  this  test  is 
at  least  once  per  31  days.  There  is 
insufficient  time  between  test 
performance  to  process  a  license 
amendment  through  normal  means. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 


must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  TTie  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

Loss-of-Offsite  Power  Emergency  Bus 
undervoltage  relays  are  not  accident 
initiating  compxinents  as  described  in  the 
Final  Safety  Analysis  Report  The  proposed 
change  allows  a  surveillance  test  interval  to 
facilitate  required  testing  per  the  Harris 
Nuclear  Plant  Technical  Specifications  (TS). 
Redundancy  of  emergency  buses  availability 
of  alternate  automatic  loss-of-offsite  power 
protection,  and  the  capability  of  manual 
initiation  of  affected  components  combined 
with  the  short  duration  allowed  for  testing, 
compensate  for  the  new  allowed  surveillance 
interval. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
proliability  or  consequences  of  an  accident 
previously  evaluated 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Loss-of-Offsite  Power  Emergency  Bus 
undervoltage  relays  are  not  accident 
initiating  components  as  descrit)ed  in  the 
Final  Safety  Analysis  Report  (FSAR)  The 
proposed  change  only  affects  testing  of  the 
Loss-of-Offsite  Power  Emergency  Bus 
undervoltage  relays  while  not  affecting  other 
structures,  systems,  or  components. 

Therefore,  the  profxjsed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  propKJsed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  to  testing  of  Loss-of- 
Offsite  Power  Emergency  Bus  undervoltage 
relays  does  not  affect  any  of  the  parameters 
that  relate  to  the  margin  of  safety  as 
described  in  the  Bases  of  the  TS  or  the  FSAR. 
Accordingly,  NRC  Acceptance  Limits  are  not 
affected  by  this  change. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
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satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Anv  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination- 
Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  v\-ay  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-dav  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration  The  final 
determination  will  consider  all  public 
and  State  comments  received   Should 
the  Commission  take  this  adion.  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
.Administrative  Services,  Office  of 
•Administration.  U  S  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville.  Maryland,  from  7:30 
a.m  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  e.xamined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below^ 

By  June  3,  1998,  the  licensee  may  file 
a  request  for  a  hearing  with  resped  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 


Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the  Cameron 
Village  Regional  Library.  1930  Clark 
Avenue.  Raleigh,  .North  Carolina  27605. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  .Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and  or  petition:  and  the  Secretary  or  the 
designated  Atomiic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropnate  order 

As  required  by  10  CFR  2.:'14.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  m  the  proceeding,  and 
how  that  interest  may  be  affected  bv  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors  (1)  The  nature  of  the 
petitioners  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3i  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subiect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene 
Any  perscm  who  has  filed  a  petition  for 
lea\'e  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  writhin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

f>arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period. 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulator}'  Commission. 
Washington,  DC  20555-0001.  and  to 
William  D.  Johnson.  Vice  President  and 
Senior  Counsel.  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. 
supplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
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should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  24.  1998.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW..  Washington.  DC.  and  at  the  local 
public  document  room,  located  at  the 
Cameron  Village  Regional  Library.  1930 
Clark  Avenue.  Raleigh.  North  Carolina 
27605. 

Datod  at  Rockville.  Maryland,  this  27  day 
of  April  1998 

For  ime  Nuclear  Regulatory  Commission. 
Scott  C.  FI«ndOT*. 

Pro/etf  Manager.  Protect  Directorate  II-l. 
Division  of  Reactor  Protects  l/II,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  9d-n731  Filed  S-1-98;  8:45  ami 
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NUCv-hAH  HLGULATORY 
COMMISSION 

[Oockat  No.  50-423] 

Central  Maine  Power  Co;  Millstone 
Nuclear  Powf  Sta'.t  n,  Unit  3; 
EnvlronmenM  Assessment  and 
Finding  of  No  Signiticant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  approval  under  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  §  50.80.  by  issuance  of  an  Order, 
of  the  transfer  of  control  of  Facility 
Operating  License  No.  NPF— 49.  to  the 
extent  held  by  Central  Maine  Power 
Company  (CMP),  which  holds  a  partial 
ownership  interest  in  the  Millstone 
Nuclear  Power  Station,  Unit  3.  located 
in  New  London  County.  Connecticut. 

Environmental  Aaaessmenl 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  transfer  of  control  of  the  license,  to 
the  extent  effected  by  a  proposed 
restructuring  of  CMP.  Under  the 
restructuring,  CMP  would  become  a 
wholly  owned  subsidiary  of  a  newly 
created  holding  company  but  would 
continue  to  hold  a  partial  ownership 
mterest  in  Millstone  Unit  3.  No  direct 
transfer  of  the  license  would  occur. 
Northeast  Nuclear  Energy  Company 
would  continue  to  be  the  licensed 
operator  for  Millstone  Unit  3.  and  is  not 
involved  in  the  proposed  transaction. 
The  proposed  action  is  in  accordance 
with  the  submittal,  dated  March  4,  1998, 
from  Central  Maine  Power  Company,  by 
and  through  its  counsel,  Morgan.  Lewis, 
and  Bockius. 


The  profKJsed  action  is  needed,  to  the 
extent  the  proposed  restructuring  of 
CMP  will  effect  a  transfer  of  control  of 
the  license  as  held  by  CMP.  to  permit 
the  restructuring  to  occur.  CMP  has 
stated  that  the  proposed  restructuring 
will  provide  long-term  advantages 
through  increased  management  and 
financial  flexibility  that  will  better 
position  CMP  and  its  existing  nonutility 
subsidiaries  to  compete  effectively  in  a 
changing  commercial  and  regulatory 
environment.  CMP  has  also  stated  that 
this  structure  will  also  serve  to  insulate 
CMP"s  utility  business  from  business 
risks  associated  with  the  activities  of  the 
nonutility  subsidiaries  and  be  consistent 
with  the  corporate  structure  used  by 
many  other  utilities  in  the  United 
States. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  corp>orate 
restructuring  and  concludes  that  there 
will  be  no  physical  or  op>erational 
changes  to  Millstone  Unit  3.  The 
corporate  restructuring  will  not  affect 
the  qualifications  or  organizational 
affiliation  of  the  personnel  who  operate 
or  maintain  the  facility,  as  Northeast 
Nuclear  Energy  Company,  which  is  not 
involved  in  the  proposed  restructuring 
of  CMP,  will  continue  to  be  exclusively 
responsible  for  the  operation  and 
maintenance  of  Millstone  Unit  3. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
will  not  be  increased  by  the  proposed 
action,  and  that  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined.  Further, 
the  Commission  has  determined  that  the 
proposed  action  will  not  affect  routine 
radiological  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternative 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated. 


As  an  alternative  to  the  proposed 
requested  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Millstone  Unit  3.  dated 
December  1984. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  April  20,  1998,  the  staff  consulted 
with  the  Connecticut  State  Official. 
Kevin  T.  A.  McCarthy,  of  the  Monitoring 
and  Radiation  Division,  Department  of 
Environmental  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  Official  had  no 
comments. 

Y  indini;  of  No  Signifu  ant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  application 
dated  March  4.  1998.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut,  and  at  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  Connecticut. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  April  1998. 

For  the  Nuclear  Regulatory  Commission. 
PhiUip  F.  McKee, 

Deputy  Director  for  Licensing.  Special 
Profects  Office.  Office  of  Nuclear  Reactor 
Regulation 
(FR  Doc.  98-11728  Filed  5-l-«8;  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Information 
Collection  for  0MB  Review;  Comment 
Request;  Liability  for  Termination  of 
Single-Employer  Plans 

AGENCY;  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Offu  e  of  Mana^ement 
and  Budget  (OMB")  extend  approval, 
under  the  PapenA-ork  Reduction  Act,  of 
a  collection  of  information  contained  in 
its  regulation  on  Liability  for 
Termination  of  Single-Emplover  Plans, 
29  CFR  Part  4062  (OMB  t  ontrol  number 
1212-0017:  expires  September  30. 
19Q8)  This  notue  informs  the  public  of 
the  PBGCs  intent  and  solicits  public 
comment  on  the  collection  of 
information. 

DATES:  Comments  should  be  submitted 
by  July  6.  1998. 

ADDRESSES:  Comments  may  be  mailed  to 
the  OfrK:e  of  the  General  Counsel,  suite 
340.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW., 
Washington.  EXT,  20005-4026.  or 
delivered  to  that  address  between  9  a,m. 
and  4  p.m.  on  business  days  Written 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  240  at  the  same 
address,  between  9  a.m.  and  4  p.m.  on 
business  days. 

Copies  of  the  collection  of 
information  may  be  obtained  without 
charge  by  writing  to  the  PBGC's 
Communications  and  Public  Affairs 
Department  at  the  address  given  above 
or  calling  202-326-4040,  (For  TTY  and 
TDD,  call  800-877-8339  and  request 
connection  to  202-326-4040),  The 
regulation  on  Liability  for  Termination 
of  Single-employer  Plans  can  be 
accessed  on  the  PBGC's  home  page  at 
http://\vvv\v  pbecgov 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Catherine  B.  Klion, 
Attorney,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington.  DC 
20005-1026,  202-326-4024.  (For  TTY 
and  TDD,  call  800-^77-8339  and 
request  connection  to  202-326-^024). 
SUPPLEMENTARY  INFORMATION:  Section 
4062  of  the  Employee  Retirement 
Income  Security  Act  of  1974  provides 
that  the  contributing  sponsor  of  a  single- 
employer  pension  plan  and  members  of 


the  sponsor's  controlled  group  ("the 
employer")  incur  liability  ("employer 
liability")  if  the  plan  terminates  with 
assets  insufficient  to  pav  benefit 
liabilities  under  the  plan.  The  PBGC's 
statutory  lien  for  employer  liability  and 
the  payment  terms  for  employer  liability 
are  affected  bv  whether  and  to  what 
extent  emplover  liability  exceeds  30 
percent  of  the  employer's  net  worth. 

Section  4062.6  of  the  PBGCs 
employer  liabihty  regulation  (29  CFR 
4062.6)  requires  a  contributing  sponsor 
or  member  of  the  contributing  sponsor's 
controlled  group  who  believes  employer 
liability  upon  plan  termination  exceeds 
30  percent  of  the  employer's  net  worth 
to  so  notify  the  PBGC  and  to  submit  net 
worth  information.  This  information  is 
necessary  to  enable  the  PBGC  to 
determine  whether  and  to  what  extent 
employer  liability  exceeds  30  percent  of 
the  employer's  net  worth. 

The  collection  of  information  under 
'he  regulation  has  been  approved  by 
OMB  under  control  number  1212-0017 
through  September  30,  1998  The  PBGC 
intends  to  request  that  OMB  extend  its 
approval  for  another  three  years.  .\n 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number 

The  PBGC  estimates  that  an  average  of 
13  contributing  sponsors  or  controlled 
group  members  per  year  will  respond  to 
this  collection  of  information.  The 
PBGC  further  estimates  that  the  average 
annual  burden  of  this  collection  of 
information  will  be  12  hours  and  $1800 
per  respondent,  with  an  average  total 
annual  burden  of  156  hours  and 
$23,400, 

The  PBGC  is  soliciting  public 
comments  to — 

•  evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 


Issued  in  Washington,  DC.  this  27tb  day  of 
April.  1998 
David  M,  Straus-s, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc  98-11710  Filed  5-1-98;  8:45  am) 

aiLUNO  CO0€  770t-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  o*  Iniormatlon 
Collection  tor  OMB  Review    Comment 
Request;  Disclosure  to  Participants 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC  ")  intends  to 
request  that  the  Office  of  Management 
and  Budget  (  "OMB")  extend  approval, 
under  the  Paperwork  Reduction  Act,  of 
the  collection  of  information  under  its 
regulation  on  Disclosure  to  Participants. 
29  CFR  Part  4011  (OMB  control  number 
1212-0050;  expires  September  30, 
1998).  This  notice  informs  the  public  of 
the  PBGC's  intent  and  solicits  public 
comment  on  the  collection  of 
information. 

DATES:  Comments  should  be  submitted 
by  July  6,  1998. 

A00RESSE8:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel,  suite 
340,  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW.. 
Washington,  EX:  20005-4026.  or 
delivered  to  that  address  between  9  a.m. 
and  4  p.m.  on  business  days.  Written 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  240  at  the  same 
address,  between  9  a.m.  and  4  p.m.  on 
business  days. 

Copies  of  the  collection  of 
information  may  be  obtained  without 
charge  by  writing  to  the  PBGC's 
Communications  and  Public  AfTairs 
Department  at  the  address  given  above 
or  calling  202-326-^040.  (For  TTY  and 
TDD,  call  800-877-8339  and  request 
connection  to  202-326-4040).  The 
regulation  on  Disclosure  to  Participants 
can  be  accessed  on  the  PBGC's  home 
page  at  http;//w^ww. pbgc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  or  Catherine  B.  Klion, 
Attorney,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005-4026,  202-326-4024.  (For  TTY 
and  TDD,  call  800-877-8339  and 
request  connection  to  202-326-4024), 
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SUPPLEMEhfTARY  INFORMATION:  Section 
401 1  of  the  Employee  Retirement 
Income  Security  Act  of  1974  requires 
plan  administrators  of  certain 
underfunded  single-employer  pension 
plans  to  provide  an  annual  notice  to 
plan  participants  and  beneficiaries  of 
the  plan's  funding  status  and  the  limits 
on  the  PBGCs  guarantee. 

The  PBGC's  regulation  implementing 
this  provision  (29  CFR  Part  4011) 
prescribes  which  plans  are  subject  to  the 
notice  requirement,  who  is  entitled  to 
receive  the  notice,  and  the  time.  form, 
and  manner  of  issuance  of  the  notice. 
The  notice  provides  recipients  with 
meaningful,  understandable,  and  timely 
information  that  will  help  them  become 
better  informed  about  their  plans  and 
assist  them  in  their  financial  planning 

The  collection  of  information  under 
the  regulation  has  been  approved  by 
0MB  under  control  number  1212-0050 
through  September  30.  1998  The  PBGC 
intends  to  request  that  OMB  extend  its 
approval  for  another  three  years  An 
agency  may  not  conduct  or  sponsor,  and 
■  person  is  not  required  to  respond  to. 
a  coll«c1ion  of  information  unless  it 
displays  a  curr«ntly  valid  OMB  control 
number. 

The  PBGC  ectimates  that  an  average  of 
3,500  plans  per  year  will  respond  to  this 
collection  of  information.  The  PBGC 
further  estimates  that  the  average  annual 
burden  of  this  colle<:tion  of  information 
is  1.97  hours  and  $74  per  plan,  with  an 
averdge  total  annual  burden  of  B.9U4 
hours  and  S258.900 

The  PBGC  is  soliciting  public 
comments  to — 

•  evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
vahdity  of  the  methodology  and 
assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 


Issued  in  Washington,  DC.  this  27th  day  of 
April.  1998. 
David  M.  Straina. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc.  98-11711  Filed  S-1-98;  8:45  ami 
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C'JMMISSION 

(H«i.)as«  So    SA   399.23    F  !e  No    SR  -CBOE- 
97-60) 

Self-Regulatory  Organizations   Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  o'  Filing  and  Order 
Qranting  Accelerated  Approval  to 
Amendment  Nos    i  and  2  to  Proposed 
Rule  C^a^qe  by  the  Chicago  Board 
Options  Exchange,  Inc     Relating  to 
"Qo  Along"  Ordsrs 

April  27.  1998. 

Introduciion 

On  September  25.  1997.'  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19fb)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-^ 
thereunder.'  a  proposed  rule  change  to 
issue  a  regulatory  circular  which  would 
establish  the  representation  of  "go 
along"  orders  on  the  floor  of  the 
Exchange  as  a  violation  of  just  and 
equitable  principles  of  trade  pursuant  to 
Exchange  Rule  4.1. 

The  proposed  rule  change,  together 
with  the  substance  of  the  proposal,  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  39261 
(October  20.  1997)  62  FR  55663  (October 
27.  1998).  One  comment  letter  was 
receive  in  response  to  the  proposal.* 
The  Exchange  subsequently  filed 
Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  on  January  20, 
1998  and  February  10.  1998. 
respectively.' 


'  Tb«  Exchanga  originally  lubmlttad  litis  propoMl 
w  SR-CBOE-96-«7  on  Novembar  11.  1996.  «nd 
withdrew  it  al  the  raquut  of  th«  Coouniaiion  on 
February  18,  1997 

'15U.S.C  7e»(b)(l). 

M7  CFR  240  196-4. 

*  $••  lattar  and  attachment  from  Tr«nt  Cutler. 
TSC  Partnan.  LP  .  to  fonathan  Kat2.  Secretary. 
Commiulon.  dated  January  7.  1996. 

*  Amendment  No.  1  clariFies  the  definition  of  "go- 
along"  order*  in  the  regulatory  circular  that  the 
Exchange  expects  to  Issue  to  its  members. 
Amendment  No.  1  delate*  "generally"  from  the  first 
sentence  of  the  circular  entitled  'Definition  of  Go 
Along  Orders."  In  addition.  Amendment  No.  1 
clarifies  the  definition  by  explainmg  there  are  two 
elements  that  an  instruction  to  a  floor  broker  must 
meet  before  those  inscructiotu  make  an  order  a  "go 
along"  order.  First,  the  floor  broker  must  be 


II    Hdi  kuround  and  Dvst  ription 

The  purpose  of  the  proposed  rule 
change  is  to  prohibit  floor  brokers  from 
representing  or  executing  "go  along" 
orders  (as  further  described  below)  on 
the  floor  of  the  Exchange.  The  Exchange 
will  consider  the  representation  or 
execution  of  such  orders  an  act 
inconsistent  with  just  and  equitable 
principles  of  trade  pursuant  to  Exchange 
Rule  4.1.  The  Exchange  proposes  to  set 
forth  the  prohibition  against  the 
representation  of  "go  along"  orders  in  a 
regulatory  circular  describing  the  typms 
of  conduct  which  would  be  considered 
to  be  violative  of  just  and  equitable 
principles  of  trade.  The  proposed 
regulatory  circular  will  state  the 
following: 

Definition  of  "Go  Along"  Orders 

A  "go  along"  order,  or  a  "not  held 
with  the  crowd"  order,  is  an  order  that 
instructs  a  floor  broker  to  bid  or  offer  (as 
appropriate  for  the  type  of  order)  on  a 
contract  only  (i)  when  a  particular 
market-makers  in  the  trading  crowd  are 
bidding  or  offering  on  the  contract  and 
(ii)  at  the  price  or  prices  established  by 
such  market-makers  in  the  trading 
crowd.  The  prohibition  of  "go  along" 
orders  does  not  limit  a  floor  broker's  use 
of  discretion  in  representing  an  order  on 
behalf  of  a  customer.  Instead,  the 
prohibition  is  intended  to  prohibit  a 
fioor  broker  from  accepting  a  specific 
instruction  to  trade  in  a  manner  that 
mimics  the  trading  behavior  of  one  or 
more  market-makers. 

Generally,  customers  submitting  "go 
along"  orders  to  floor  brokers  will 
specify  whether  the  order  is  to  buy  or 
sell,  the  number  of  contracts,  the  series, 
and  the  strike  price.  Typically,  the  floor 
broker  will  be  instructed  to  buy  when 


instructed  to  bid  or  offer  when  one  or  more 
participant  in  the  trading  crowd  are  bidding  or 
offering.  Second,  the  floor  broker  must  be  instructed 
to  bid  or  offer  at  the  price  established  by  the  other 
participants  in  the  trading  crowd.  Furthermore,  the 
Exchange  is  proposing  to  add  a  sentence  to  make 
clear  that  the  prohibition  against  'go  along"  orders 
is  not  intended  to  prohibit  a  floor  broker  from 
property  exercising  discretion  in  the  representation 
of  an  order.  Amendment  No.  2  further  clarifies  the 
definition  of  "go  along"  order  to  stats  that  the  floor 
broker  must  be  instructed  to  bid  (ofier)  on  a  contract 
only  when  particular  market-makers  in  the  trading 
crowd  are  bidding  (offering]  on  that  contract,  that 
the  floor  broker  must  be  instructed  to  bid  (offer)  at 
the  prices  established  by  such  market -maker*  in  the 
trading  crowd  Amendment  No.  2  also  amends  the 
last  sentence  the  last  sentence  of  the  first  paragraph 
of  the  definition  section  to  state  that  the  prohibition 
against   "go  along  "  orders  prevents  a  floor  broker 
from  accepting  a  specific  mstruction  to  trade  "in  a 
manner  that  mimics  the  trading  behavior  of  one  or 
more  market  makers  "  See  letters  from  Timothy  H. 
Thompson.  Senior  Attorney.  CBOE,  to  Michael 
Walinskas,  Senior  Special  Counsel,  Market 
Regulation.  Commission,  dated  January  16,  1998 
("Amendment  No.  1")  and  February  9,  1998 
("Amendment  No.  2"]. 
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the  majority  of  the  market-makers 
participating  on  a  trade  are  buying  or  to 
sell  the  majority  of  the  market-makers 
participating  on  a  trade  are  selling. 
Similarly,  a  floor  broker  may  be 
instructed  to  buy  when  a  particular 
market-maker  (or  combination  of 
market-makers)  is  buying  (selling)  on  a 
trade.  "Go  along"  orders  can  be  entered 
from  off  the  floor  of  the  Exchange  and 
can  be  concealed  at  the  complete 
discretion  of  the  customer  (JBOE 
represents  that  "go  along"  orders  often 
are  placed  by  market-making  firms  as  a 
side  business,  by  upstairs  broker-dealers 
who  want  to  participate  in  "market 
making,"  and  by  specialists  on  other 
exchanges,  who  are  attempting  to 
receive  the  benefits  of  market-making 
without  assuming  the  affirmative 
obligations  to  provide  markets.  These 
orders  are  entered  in  both  multipiy- 
traded  and  singly  listed  option  classes. 

Rationale  for  the  Prohibition 

The  CBOE  believes  that  the 
proliferation  of  "go  along"  orders 
interferes  with  the  risk-reward  trade-off 
of  Exchange  market-making.  "Go  along" 
order  participants,  according  to  CBOE, 
generally  are  professional  traders  that 
are  attempting  to  accept  the  rewards  of 
market  making  without  accepting  any  of 
the  risks.  In  addition,  CBOE  does  not 
believe  these  orders  provide  any 
incremental  liquidity  or  price  discovery 
because  market  participants  entering 
"go  along"  orders  are  merely  trading  at 
a  price  and  size  at  which  market-makers 
are  willing  to  trade.  "Go  along"  order 
participants,  as  customers,  however,  are 
not  obliged  to  fulfill  the  affirmative 
market-making  obligations  of  market- 
makers  and  their  activity  is  not 
necessarily  subject  to  Commission  or 
Exchange  oversight 

III.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  opposing  the  proposed 
rule  change  from  membe.-s  of  the  Pacific 
Exchange,  Inc.  ("PCX'j.^  The 
commenlers  argue  that  the  proposed 
rule  change,  by  prohibiting  orders  "that 
don't  match  the  trading  (  rowd  as  long 
as  the  broker  has  discretion"  makes  this 
a  rule  restricting  discretionary  orders, 
which  is  much  broader  than  a  rule 
restricting  "go  along  '  orders.  The 
commenters  state  that  the  rule  is 
attempting  to  reduce  competitive  forces 
on  the  trading  floor,  which  would 
reduce  liquidity  and  pricing  efficiency 
for  all  market  pfirticipants,  which,  in 
turn  damages  the  Exchange's  long-term 
competitive  position. 


IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5) '  that  the 
rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.* 

The  Commission  finds  that  it  is 
reasonable  for  CBOE  to  prohibit  floor 
brokers  from  accepting  "go  along" 
orders.  CBOE  has  determined  that  the 
use  of  "go  along'  orders  is  an  abusive 
trading  practice  whereby  professional 
traders,  including  market-makers, 
attempt  to  mimic  the  trading  pattern  of 
particular  market-makers.  More 
specifically,  CBOE  believes  that  the 
proliferation  of  "go  along"  order  use 
could  seriously  threaten  its  market- 
maker  system,  by  reducing  market- 
maker  trading  opportunities.  "Go  along" 
orders  often  obtain  parity  with  the  bid/ 
offer  of  the  market-maker(s)  they  are 
designed  to  trade  along  with,  thereby 
diluting  market-maker  participation  in 
these  affected  trades.  In  essence,  traders 
submitting  "go  along"  orders  £ire 
attempting  to  achieve  the  same  time  and 
place  advantage  held  by  market-makers 
on  the  fioor.  However,  market-makers, 
in  return  for  their  time  and  place 
advantage,  are  subject  to  affirmative  and 
negative  market-making  obligations.^ 
While  it  is  certainly  possible  that 
market-makers  on  CBOE's  fioor  can 
mimic  the  trading  behavior  of  other 
market-makers,  they  are  required  to 
make  an  active  market  while  present  in 
a  particular  trading  crowd.'"  Customers 


0  See  supra  note  3. 


'15U.S.C.  78f(b)(5). 

•In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efHciency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

•See  CBOE  Rules  8  7.  8.15  (Lead  Market -Makers 
and  Supplemental  Market -Makers);  and  8.16  (RAES 
Eligibility  in  Option  Classes  Other  T^an  DfX).  See 
also  Securities  Exchange  Act  Release  Nos.  28021 
(May  16,  1990),  55  FR  21131  (May  22.  1990) 
("•   *  '  the  Commission  notes  that  the  position  of 
options  market  makers  on  the  floor  provides  them 
substantial  time  and  place  advantages  over  other 
market  participants")  and  21008  (June  1.  1984).  49 
FR  23721  (June  7,  1984)  ("In  return  for  assuming 
these  obligations  to  the  marketplace,  market  makers 
are  permitted  to  trade  on  the  floor  of  the  exchange, 
thus  being  provided  significant  "time  and  place"  as 
well  as  margin  creu.t  ("exempt  credit")  advantages 
over  other  market  participants."). 

'°CBOE  Rule  6.7(b)  and  phone  conversation 
between  Timothy  R  Thompson.  Senior  Attorney, 
CBOE.  and  Michael  Walinskas.  Deputy  Associate 
Director.  Market  Regulation.  Commission,  on  April 
24.  1998. 


suoiniuing    go  along"  orders,  oy 
contrast,  have  no  market-making 
responsibilities,  and  therefore,  should 
not  be  afforded  benefits  derived  from 
the  special  time  and  place  benefits  that 
are  unique  to  market-makers. 

Notwithstanding  the  appropriate  basis 
for  prohibiting  "go  along"  orders, 
restrictions  on  abusive  trading  practices 
must  be  carefully  crafted  so  as  not  to 
restrict  trading  beyond  that  necessary  to 
curb  the  identified  abuse. '^  In  this 
regard,  the  Commission  emphasizes  that 
CBOE's  proposed  restriction  is  narrowly 
tailored  to  apply  only  in  the  specific 
instance  where  a  customer  instructs  a 
floor  broker  to  bid  (or  offer)  on  a 
contract  when  particular  market-makers 
are  bidding  or  offering,  at  the  price  or 
prices  established  by  such  market- 
makers.  The  prohibition  against  "go 
along"  orders  does  not  limit  any 
category  of  market  participant  from 
access  to  CBOE  markets  and  does  not 
impair  market  participants  from 
ejecting  legitimate  trading  strategies, 
including  obtaining  the  best  available 
price.  The  proposed  rule  change  also 
does  not  prohibit  a  floor  broker  from 
accepting  an  order  that  directs  him  or 
her  to  buy  (or  sell)  along  with  the  trend 
of  the  crowd.  If  given  such  instructions, 
a  floor  broker  may,  in  his  or  her  own 
expert  judgment,  trade  in  a  marmer  that 
mimics  the  behavior  of  one  or  more 
market-makers. 

The  comment  letter  ob*)ected  to 
original  language  in  the  definition  of 
"go  along"  order  that  stated  "Such  an 
order  is  prohibited  even  if  the  bid  or 
offer  does  not  match  exactly  the  price 
established  by  the  other  participants  in 
the  trading  crowd  as  long  as  the 
customer  has  given  the  broker  discretion 
to  determine  what  to  bid  or  offer  based 
upon  the  prices  established  by  the  other 
participants."  The  Commission  notes 
that  the  Exchange  has  eliminated  this 
provision.  The  Commission  also  notes, 
as  discussed  more  fully  above,  that  the 
prohibition  of  "go  along"  orders  does 
not  limit  a  floor  broker's  discretion,  but 
instead  prohibits  a  customer  from  giving 
a  floor  broker  specific  instructions  to 
trade  in  a  particular  manner. 

The  Commissior\  finds  good  cause  to 
approve  Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  fifing  thereof  in 
the  Federal  Register.  Amendment  Nos. 
1  and  2  both  clarify  the  definition  of  "go 
along"  order  to  narrowly  outline  the 
boundaries  of  the  restriction  and  to 
ensure  that  the  prohibition  against  "go 


' '  Cf.  Amex  intra-day  trading  restriction.  See 
Securities  Exchange  Act  Release  No.  34363  Quly  13. 
1994).  59  FR  36808  (July  19.  1994). 


-4  ".HO 


tl.T.i; 


KeK'st.T/Vol.  63,  No.  85/Monday.  May  4     1998    Notices 


along  ;  jes  not  proniDit  a  iioor 

broker  .     iperly  exercising 

discretion  in  the  representation  of  an 
order  or  prevent  market  participants 
from  effecting  legitimate  trading 
strategies.  In  addition,  the  proposed  rule 
change  was  published  for  the  full 
comment  period  and  Amendment  Nos. 
1  and  2  do  not  substantively  change  the 
proposal.  Accordingly,  the  Commission 
believes  that  it  is  consistent  with 
Section  6(b)(5)  of  the  Act  to  approve 
Amendment  Nos.  1  and  2  to  the 
proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  rule  proposal,  including 
whether  Amendment  Nos.  1  and  2  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.VV..  Washington,  DC. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accorc^ce  with  the 
provisions  of  5  U  S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-97-50  and  should  be 
submitted  by  May  26,  1998. 

V.  Conclusion 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-CBOE-97- 
50),  including  Amendment  Nos.  1  and 
2,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '' 
(onathon  G.  Katz, 
Sn:rrUiry. 
IKK  Do«:  q»-l  1 746  Filed  5-1-98.  8  45  ami 
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Sf  CURdlES  AND  EXCHANGE 

COMMISSION 

[R«l«88«No   3*-399?5   Piie  So    SR  CBOE- 
•7-67] 

Selt-Regulatory  Organizations.  Notice 
of  Piling  of  proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated,  Relating  to  Substantive 
Revisions  o'  the  Exchange  s  Rules 
Governing  Margin  Regulation 

April  27.  1998 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
December  29.  1997,  the  Chicago  Board 
Options  Exchange,  Incorporated 
{"Exchange"  or  "CBOE ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  S«*lf-Rp^ulatory  Organization'* 

Sf  iSf  nil  ;'     '  'hi    Terms  of  Substance  of 
thi  !':upu.seLi  Rule  Change 

The  Exchange  proposes  substantive 
changes  to  its  rules  concerning  margin 
requirements.  The  revisions  would:  (i) 
Expand  the  types  of  short  positions  that 
would  be  considered  "covered"  in  a 
cash  account,  specifically,  certain  short 
positions  that  are  components  of 
limited-risk  spread  strategies  (e.g., 
butterfly  and  box  spreads);  (ii)  allow  a 
bank-issued  escrow  agreement  to  serve 
as  cover  in  lieu  of  cash  for  certain 
spread  positions  held  in  a  cash  account; 
(iii)  recognize  butterfly  and  box  spreads 
as  strategies  for  purposes  of  margin 
treatment  and  establish  appropriate 
margin  requirements;  (iv)  recognize 
various  strategies  involving  stocks  (or 
other  underlying  instruments)  paired 
with  long  options,  and  provide  for  lower 
maintenance  margin  requirements  on 
such  hedged  stock  positions;  (v)  permit 
the  extension  of  credit  on  certain  long 
term  options  and  certain  long  box 
spreads;  (vi)  consolidate  in  one  chapter, 
the  various  margin  requirements  that 
presently  are  dispersed  throughout  the 
Exchange's  rules;  (vii)  revise  other 
Exchange  rules  impacted  by  the 
proposal;  and  (viii)  update  and  improve, 
as  necessary,  current  margin  rules. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 


II  Self-Regulatorv  ()n;anization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for   the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  i^le  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  make 
revisions  to  its  rules  governing  margin 
regulation  that  would:  (i)  Expand  the 
types  of  short  positions  that  would  be 
considered  'covered"  in  a  cash  account, 
specifically,  certain  short  positions  that 
are  components  of  limited-risk  spread 
strategies  {e.g.,  butterfly  and  box 
spreads);  (ii)  allow  a  bank-issued  escrow 
agreement  to  serve  as  cover  in  lieu  of 
cash  for  certain  spread  positions  held  in 
a  cash  account;  (iii)  recognize  butterfly 
and  box  spreads  as  strategies  for 
purposes  of  margin  treatment  and 
establish  appropriate  margin 
requirements;  (iv)  recognize  various 
strategies  involving  stocks  (or  other 
underlying  instruments)  paired  with 
long  options,  and  provide  for  lower 
maintenance  margin  requirements  on 
such  hedged  stock  positions;  (v)  permit 
the  extension  of  credit  on  certain  long 
term  options  and  certain  long  box 
spreads;  (vi)  consolidate  in  one  chapter, 
the  various  margin  requirements  that 
presently  are  dispersed  throughout  the 
Exchange's  rules;  (vii)  revise  other 
Exchange  rules  impacted  by  the 
proposal;  and  (viii)  update  and  improve, 
as  necessary,  current  margin  rules. 

Previously,  the  margin  requirements 
governing  options  were  set  forth  in 
Regulation  T,  "Credit  by  Brokers  and 
Dealers"^  However,  recent 
amendments  to  Regulation  T  that 
became  effective  June  1.  1997,  modified 
or  deleted  certain  margin  requirements 
regarding  options  transactions  in  favor 
of  rules  to  be  adopted  by  the  option  self- 
regulatory  organizations  ("OSROs"), 


"15  DSC  7B»(b)(2). 
>>17CFR20O.JO-3(aKt2), 


»5U.S.C7to(b)(l). 


'\2  CFR  220  et  seq  The  Board  of  Governor*  of 
the  Federal  Reserve  System  U*ued  Regulation  T 
pursuant  lo  the  Act. 
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subject  to  approval  by  the  Commission. ^ 
In  a  rule  filing  approved  last  year,  the 

Exchange  adopted  certain  options- 
related  margin  requirements  that  were 
dropped  from  Regulation  T.'*  The  i^ie 
filing  also  made  changes  to  clarif)' 
several  margin  rules  and  to  establish 
consistency  with  certain  margin  rules 
maintained  by  the  New  \ork  Stock 
Exchange  ("NYSE"). 

At  the  present  time,  the  Exchange 
seeks  to  revise  its  margin  rules  to 
implement  enhancements  long  des;red 
by  Exchange  members  and  member 
firms,  public  investors,  and  the 
Exchange  staff.  The  Exc;hange  believes 
that  certain  multiple  options  position 
strategies  and  other  strategies  that 
combine  stock  with  option  positions 
warrant  identification  and  recognition 
for  purposes  of  establishing  more 
equitable  margin  requirements. 
Currently,  the  two  components  of  a 
strategy  that  combines  stock  with  an 
options  position  must  be  margined 
separately.  The  Exchange  believes  the 
risk  limitation  that  results  if  the  stock 
and  options  position  are  viewed 
collecti\'ely  is  not  reflected  in  the 
current  maintenance  margin 
requirements.'  Lastly,  the  proposal 
would  permit  credit  to  be  extended  on 
certain  types  of  options 

During  the  development  of  the 
proposed  rule  change,  the  Exchange 
reviewed  its  margin  rules  with  a  view 
towards  updating  and  improving  the 
rules.  In  some  instances,  the  Exchange 
found  it  necessary  to  make  minor 
changes  to  certain  niles  betzause  they 
would  be  impacted  by  the  more 
substantive  proposals 

a  Definition  Sectjon  Presently,  the 
Exchange's  definition  "current  market 
value"  is  equivalent  to  the  definition 
found  in  Regulation  T  Instead  of 
repeating  the  Regulation  T  definition, 
the  proposal  would  revise  the  definition 
found  in  the  Exchange's  rules  to  note 
that  the  meaning  of  the  term  "current 
market  value'  is  as  defined  in 
Regulation  T,  Because  the  Exchange  and 
other  OSROs  intend  to  seek  a  change  in 
the  Regulation  T  definition,  a  linkage  to 
the  Regulation  T  definition  would  keep 
the  Exchange  s  definition  equivalent 
without  requiring  a  future  rule  filing. 

The  Exchange  also  seeks  to  establish 
definitions  for  the    butterfly  spread' 
and  "box  spread    options  strategies. 


'  -.  ••  b  .ul:  of  Governors  of  the  Federal  Reserve 
System  Docket  No.  R-0772  (Apr.  26. 1996),  61  FR 
20386  (IwUy  6,  1996). 

■•  See  Securities  Exchange  Act  Release  No.  38709 
(June  2.  1997).  62  FR  31643  (June  10.  1997). 

'Telephone  conversation  between  Richard 
L.ewandowski,  Assistant  Vice  President.  Exchange, 
and  Michael  Loftus.  Attorney.  Division  of  Market 
Regulation.  Comniis&ioa,  April  27, 1998. 


The  definitions  relate  to  the  Exchange's 

proposed  rules  that  would  recognize 
and  specif)  cash  and  margin  account 
requirements  for  butterfly  and  box 
spreads^  The  Exchange  believes  the 
definitions  are  necessary  to  specifically 
establish  what  multiple  option 
positions,  if  held  together,  qualify  for 
classification  as  butterfly  or  box 
spreads,  and  consequently  are  eligible 
for  the  proposed  cash  and  margin 
treatment- 

Finally.  the  proposal  would  define  the 
term    listed   '  Because  "listed"  is 
frequently  used  in  the  Exchange's 
margin  rules,  the  Exchange  believes  it 
would  be  more  efficient  to  define  the 
term  once  rather  than  specifying  the 
meaning  each  time  the  term  is  utilized. 

b.  Extension  of  Credit  on  Long 
Options.  Stock  Index  Warrants,  Foreign 
Currencv  Warrants,  and  Currency  Index 
Warrants  The  proposal  would  allow 
extensions  of  credit  on  certain  listed 
long  options  and  warrant  productions 
(including  currency  and  index  warrants, 
but  excluding  traditional  stock  warrants 
issued  by  a  corporation  on  its  own 
stock),"  Only  those  options  or  warrants 
that  are  more  than  9  months  from 
expiration  would  be  eligible  for  credit 
extension  The  proposal  requires  initial 
and  maintenance  margin  of  not  less  than 
7  5%  of  the  current  market  value  of  a 
listed  option  or  warrant  Therefore,  a 
broker-dealer  would  be  able  to  loan  up 
to  25%  of  the  current  market  value  of 
a  listed  option  or  waiTant. 

The  proposal  also  would  permit  the 
extension  of  credit  on  options  and 
warrants  not  listed  or  traded  on  a 
registered  national  securities  exchange 
or  a  registered  securities  association 
("OTC  options'  :   However,  in  addition 
to  being  more  than  9  months  from 
expiration,  an  OTC  option  or  warrant 
must  be  in-the-money  and  guaranteed 
by  the  carrying  broker-dealer.  The 
proposal  requires  initial  and 
maintenance  margin  of  not  less  than 
75%  of  the  OTC  option's  (warrant's)  in- 
the-money  amount  (or  intrinsic  value), 
plus  100%  of  the  amount,  if  any,  by 
which  the  current  market  value  of  the 
OTC  option  or  warrant  exceeds  the  in- 
the-money  amount. 

When  the  time  remaining  until 
expiration  for  a  warrant  or  option  (listed 
and  OTC)  on  which  credit  has  been 
extended  reaches  nine  months,  the 
maintenance  margin  requirement  would 
become  100%  of  the  purchase  price. 

The  proposal  also  would  provide  for 
the  extension  of  credit  on  a  long  box 


'  The  propwsed  rules  are  outlined  t>elow  under 
the  "Cash  Account"  and  "Margin  Account" 
sections. 

'  Throughout  the  remainder  of  this  notice,  the 
term  "warrant(s)"  means  this  type  of  warrant. 


spread  composed  entirely  of  European- 
style  option.  A  long  box  spread  is  a 
strategy  composed  of  four  option 
positions  which  essentially  lock-in  the 
ability  to  buy  and  sell  the  underlying 
component  or  index  for  a  profit,  even 
after  netting  the  cost  of  establishing  the 
long  box.  The  two  exercise  prices 
embedded  in  the  strategy  determine  the 
buy  and  the  sell  price.  The  Exchange 
believes  that  because  the  cost  of 
establishing  the  long  box  is  covered  by 
the  profit  realizable  at  expiration,  there 
is  no  risk  in  carrying  the  debit  incurred 
to  establish  the  box  spread.  Although 
the  Exchange  believes  that  100%  of  the 
debit  could  be  loaned,  the  Exchange 
proposes  to  implement  a  margin 
requirement  and  approximates  50%  of 
the  debit.  The  Exchange's  pro|x>sal 
would  require  50%  of  the  aggregate 
difference  in  the  two  exercise  prices 
(buy  and  sell)  which  results  in  a  margin 
requirement  slightly  higher  than  50%  of 
the  debit  typically  incurred.  This  is  both 
an  initial  and  maintenance  margin 
requirement.  The  proposal  would  afford 
a  long  box  position  a  market  value  for 
margin  equity  purposes  of  not  more 
than  100%  of  the  aggregate  exercise 
price  differential. 

c.  Cash  Account.  The  proposal  would 
make  butterfly  and  box  spreads  in  cash- 
settled,  European-style  options  eligible 
for  the  cash  account.  To  quality  for 
carrying  in  the  cash  account,  the 
butterfly  and  box  spreads  would  be 
required  to  meet  the  specifications, 
contained  in  the  proposed  definition 
section.  The  proposal  would  require  full 
cash  payment  of  the  debit  that  is 
incurred  when  a  long  butterfly  or  box 
spread  strategy  is  established.  The 
Exchange  believes  that  if  the  debit  is 
fully  paid,  there  is  no  risk  to  the 
carrying  broker-dealer. 

Short  butterfly  spread  generate  a 
credit  balance  when  established. 
However,  in  the  worst  case  scenario 
where  all  options  are  exercised,  a  debit 
(loss)  greater  than  the  initial  credit 
balance  received  would  accrue  to  the 
account.  This  debit  or  loss  is  limited.  To 
eliminate  the  risk  to  the  carrying  broker- 
dealer,  the  proposal  would  require  that 
the  initial  credit  balance,  plus  an 
amount  equal  to  the  difference  between 
the  initial  credit  and  the  total  risk,  be 
held  in  the  account  in  the  form  of  cash 
or  cash  equivalents.  The  total  risk 
potential  in  a  short  butterfly  spread 
comprised  of  call  options  is  the 
aggregate  difference  between  the  two 
lowest  exercise  prices.  When  respect  to 
short  butterfiy  spreads  comprised  of  put 
options,  the  total  potential  is  the 
aggregate  diflerence  between  the  two 
highest  exercise  prices.  Therefore,  to 
carry  short  butterfly  spreads  in  the  cash 
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ac4-uuiit.  !hu  pruposal  would  rui^uiru 
that  cash  or  cash  equivalents  equal  to 
the  maximum  risk  be  held  or  deposited, 

Short  box  spreads  also  generate  a 
credit  balance  when  established,  but 
unlike  the  butterfly  spread,  this  credit  is 
sufficient  to  cover  the  total  debit  (loss) 
that,  in  the  case  of  a  box  spread,  will 
accrue  to  the  account  if  held  to 
expiration.  The  Exchange  believes  the 
credit  should  be  retained  in  the  account 
Therefore,  the  proposal  would  require 
that  cash  or  cash  equivalent  coverings 
the  maximum  risk,  which  is  equal  to  the 
aggregate  difference  in  the  two  exercise 
prices  involved,  be  held  or  deposited. 

In  addition,  the  proposal  would  allow 
an  escrow  agreement  to  be  utilized  in 
lieu  of  the  cash  or  cash  equivalents  that 
are  a  prerequisite  to  carrying  short 
butterfly  and  box  spreads  in  the  cash 
account. 

d.  Margin  Account.  Currently,  the 
Exchange's  margin  rules  do  not 
recognize  butterfly  and  box  spreads  for 
margin  purposes.  Therefore,  margin 
requirements  tailored  to  the  risks  of 
these  respective  strategies,  which  the 
Exchange  believes  have  limited  risk,  are 
not  currently  provided.  A  butterfly 
spread  is  a  pairing  of  two  standard 
spreads,  one  bullish  and  one  bearish. 
Under  current  Exchange  margin  rules, 
the  two  spreads  (bullish  and  bearish) 
must  be  margined  separately  The 
Exchange  believes  this  practice  requires 
more  margin  than  necessary  because  the 
two  spreads  serve  to  offset  each  other 
with  respect  to  risk.  The  Exchange 
believes  that  the  two  individual  spreads 
should  be  viewed  in  combination  to 
form  a  butterfly  spread,  and  that 
commensurate  with  the  lower  combined 
risk,  investors  should  receive  the  benefit 
of  lower  margin  requirements  The 
proposal  would  recognize  butterfly 
spreads  as  distinct  strategies  and  specify 
requirements  that  are  the  same  as  the 
cash  account  requirements  described 
above 

As  noted  earlier,  under  the  proposal 
the  margin  required  for  a  long  box 
spread  would  be  50%  of  the  aggregate 
difference  in  the  two  exercise  prices 
framing  the  strategy  This  is  both  an 
initial  and  maintenance  margin 
requirement.  For  margin  equity 
purposes,  a  long  box  spread  could  not 
be  valued  at  more  than  100%  of  the 
aggregate  exercise  price  differential.  The 
requirement  for  a  short  box  spread  in 
the  margin  account  would  be  the  same 
as  the  cash  account  requirement 
described  earlier.  Short  box  spreads 
would  not  be  recognized  for  margin 
equity  purposes 

In  aodition  to  butterfly  and  box 
spreads,  the  Exchd  -loses  to 

recognize  five  opti'  itegies  that  are 


uesigneu  to  iiinit  tnc  ns*.  of  a  position 
in  the  underlying  component.  The 
strategies  are:  (i)  Long  Put/Long  Stock, 
(ii)  Long  Call/Short  Call;  (iii) 
Conversion;  (iv)  Reverse  Conversion; 
and  (v)  Collar.  Proposed  Exchange  Rule 
12.3(c)(5)(C)(3).  "Exceptions."  would 
identify  and  set  forth  the  requirements 
for  these  hedge  strategies. 

The  five  strategies  are  summarized 
below  in  terms  of  a  stock  position  held 
in  conjunction  with  an  overlying  option 
(or  options).  However,  the  proposal  is 
structured  to  also  apply  to  components 
that  underlie  index  options  and 
warrants  The  Exchanges  proposal  only 
addresses  maintenance  margin  relief  for 
the  stock  component  (or  other 
underlying  instrument)  of  the  five 
proposed  strategies.  The  Exchange 
believes  that  a  reduction  in  the  initial 
margin  for  the  stock  component  of  these 
strategies  is  not  currently  possible 
because  the  50%  initial  margin 
requirement  under  Regulation  T 
continues  to  apply,  and  the  Exchange 
does  not  possess  the  independent 
authority  to  lower  the  initial  margin 
requirement  for  stock  However,  the 
Exchange  notes  that  the  Federal  Reserve 
Board  is  considering  recognizing  the 
reduced  risk  afforded  stock  by  these 
option  strategies  for  the  purpose  of 
lowering  initial  stock  margin 
requirements  and  is  also  considering 
other  changes  that  would  facilitate  risk- 
based  margins. 

The  "Long  Put/Long  Stock"  and  the 
"Long  Call/Short  Stock"  strategies  are 
very  similar  to  the  "Collar"  and 
"Reverse  Conversion"  strategies  that  are 
addressed  below. 

A  "Conversion"  is  a  long  stock 
position  held  in  conjunction  with  a  long 
put  and  a  short  call.  The  put  and  call 
must  have  the  same  expiration  and 
exercise  price  The  long  put/short  call  is 
essentially  a  synthetic  short  stock 
position  which  offsets  the  long  stock, 
and  the  exercise  price  of  the  options 
acts  like  a  predetermined  sale  price.  The 
short  call  is  covered  by  the  long  stock 
and  the  long  put  is  a  right  to  sell  the 
stock  at  a  predetermined  price — the  put 
exercise  price  Regardless  of  any  decline 
in  market  value,  the  stock,  in  effect,  is 
worth  no  less  than  the  put  exercise 
price. 

A  "Reverse  Conversion"  is  a  short 
stock,  short  put.  and  long  call  trio. 
Again,  the  put  and  call  must  have  the 
same  expiration  and  exercise  price.  The 
long  call/short  put  is  essentially  a       f>^ 
synthetic  long  stock  position  which 
offsets  the  short  stock  and  the  exercise 
price  of  the  options  acts  like  a 
predetermined  purchase  (buy-in)  price. 
The  short  put  is  covered  by  the  short 
stock  and  the  long  call  is  a  right  to  buy 


the  stock  (in  this  case  closing  the  short 
position)  at  a  predetermined  price — the 
call  exercise  price.  Regardless  of  any 
rise  in  market  value,  the  stock  can  be 
acquired  for  the  call  exercise  price,  in 
effect,  the  short  position  is  valued  at  no 
more  than  the  call  exeVcise  price  The 
"Long  Call/Short  Stock"  hedge 
described  above  is  a  Reverse  Conversion 
without  the  short  put.  or  simply  short 
stock  offset  by  a  long  call 

A  "Collar"  is  a  long  stock  position 
held  in  conjunction  with  a  long  put  and 
a  short  call.  A  Collar  differs  from  a 
Conversion  in  that  the  exercise  price  of 
the  put  is  lower  than  the  exercise  price 
of  the  call  in  the  Collar  strategy, 
therefore,  the  options  do  not  constitute 
a  pure  synthetic  short  stock  position. 
The  "Long  Put/Long  Stock"  hedge 
mentioned  above  is  similar  to  a  Collar 
without  the  short  call,  or  simply  long 
stock  hedged  bv  a  long  put. 

The  proposal  would  establish  reduced 
maintenance  margin  requirements  for 
the  stock  component  of  these  five 
strategies  as  described  below: 

1.  Long  Put/Long  Stock 

The  lesser  of: 

•  10%  of  the  put  exercise  price,  plus 
100%  of  any  amount  by  which  the  put 
is  out-of-the-money;  or 

•  25%  of  the  long  stock  market  value. 

2.  Long  Call/Short  Stock 

Tlie  lesser  of: 

•  10%  of  the  call  exercise  price,  plus 
100%  of  any  amount  by  which  the  call 
is  out-of-the-money;  or 

•  The  maintenance  margin 
requirement  on  the  short  stock. 

3.  Conversion 

•  10%  of  the  exercise  price. 

The  stock  may  not  be  valued  at  more 
than  the  exercise  price." 

4.  Reverse  Conversion 

•  10%  of  the  exercise  price,  plus  any 
in-the-money  amount.® 

5.  Collar 

The  lesser  of: 

•  10%  of  the  put  exercise  price,  plus 
100%  of  any  amount  by  which  the  put 
is  out-the-money;  or 


■The  writer  of  a  call  option  has  an  obligation  to 
sell  (ht  underlying  component  at  the  call  exercise 
price.  The  writer  cannot  receive  the  benefit  of  a 
market  value  that  is  above  the  call  exercise  price 
because,  if  assigned  an  exercise,  the  underlying 
component  would  be  sold  at  the  exercise  price,  not 
the  market  price. 

*Tha  writer  of  a  put  option  has  an  obligation  to 
buy  the  underlying  component  at  the  put  exercise 
price  If  assigned  an  exercise,  the  underlying 
component  would  be  purchased  (the  short  position 
effectively  closed)  at  the  exercise  price,  even  in  the 
event  the  market  price  is  lower  To  offset  the  benefit 
to  the  account  of  a  lower  market  value,  the  put  in- 
ibe-monay  amount  is  added  to  the  requirement. 
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•  25%  of  the  call  exercise  price 

The  stock  may  not  be  valued  at  more 
than  the  call  exercise  price. 

These  same  maintenance  margin 
requirements  will  apply,  for  example. 
when  these  strategies  are  utilized  with 
a  mutual  fund  or  a  stock  basket 
underlying  index  options  or  warrants 

8.  Restrurtiinng  The  proposal  would 
replace  the  present  margin  requirement 
for  short  (uncovered)  listed  options  with 
current  Interpretation  and  Policy  01  to 
Exchange  Rule  12  3  ("Interpretation"). 
The  Interpretation  contains  a  table 
listing  all  existing  options  and  warrant 
products,  their  underlying  component 
or  index,  the  percentage  used  in  a  basic 
formula  for  calculating  the  margin 
requirement,  and  the  percentage  used  m 
the  calculation  of  a  minimum 
requirement  that  becomes  operative 
whenever  the  basic  formula  results  in  a 
lower  requirement  '■^'  The  revision  will 
ensure  that  the  margin  requirements  for 
all  types  of  options  and  warrants  will  be 
set  forth  in  one  section  m  an  efficient 
and  organized  manner  The 
restructuring  also  allows  the  deletion  of 
the  short,  uncovered  option  margin 
requirements  for  option/warrant 
products  that  now^  appear  m  the  other 
chapters  (Chapter  23  (interest  rate 
options).  Chapter  24  (index  options), 
and  Chapter  30  (warrants))  because  the 
methodology  for  calf  ulating  the  margin 
is  identical — only  the  percentages  and 
underlying  components  or  indexes 
differ 

The  margin  requirements  for  shon 
(uncovered)  positions  in  OTC  options 
would  be  relocated  under  Exchange 
Rule  12.3(c)(5)(B).  The  text  of  the 
Interpretation  (margin  requirements  for 
short  listed  options)  currently  differs 
from  the  text  of  the  Exchange  rule  that 
sets  forth  the  margin  requirements  for 
short  OTC  options  The  difference  stems 
from  the  fact  that  the  current  Exchange 
rule  relating  to  OTC  options  was 
modeled  after  the  NYSE  margin  rule.  To 
establish  consistency  and  better 
organization,  the  proposal  would  revise 
the  text  of  the  margin  requirements  for 
both  listed  and  OTC  short  options  to 
make  them  similar.  The  Exchange  has 
noted  that  the  methodology  of  both 
margin  requirements  is  essentially  the 
same,  only  different  percentages  are 
applied. 

In  addition,  to  the  extent  possible,  the 
proposal  has  combined  the  margin 
requirements  pertaining  to  long  position 
offsets  for  short  OTC  options  with  those 
for  short  listed  options.  The  revision 


'"A  row  also  has  been  added  to  the  table  to 
incorf)orate  the  margin  requirement  for  a  narrow- 
based  stock  index  warrant.  This  requirement  is 
being  moved  from  Chapter  30. 


will  combine  two  sets  of  relatively 
identical  requirements  that  currently 
exist. 

f.  Consolidation  Fo.'  the  most  part, 
the  proposal  would  delete  the  margin 
requirements  applicable  to  short 
options/warrants  and  spreads  that 
cu.Tently  appear  in  Chapters  23,  24.  and 
30  Exchange  Rule  12  3  would  be 
restructured  to  genencally  cover  the 
margin  requirements  for  short  and 
spread  positions  m  optionsV warrants  of 
the  types  currently  in  the  other 
chapters.  Other  complex  requirements 
!oi,ated  elsewhere  that  are  not  amenable 
to  such  generic  treatment,  have  been 
incorporated  into  Exchange  Rule  12.3  as 
necessary 

g.  Miscellaneous   1    Time  Margin 
Must  Be  Obtained  The  proposal  would 
clanfv  the  time  in  which  initial  margin, 
or  payment  in  respect  of  cash  account 
transactions,  is  due.  Exchange  Rule 
12.2.  which  was  adopted  at  a  time  when 
the  Exchange  had  authority  oniy  to  set 
maintenance  margin  levels,  currenth 
requires  that  margin  be  obtained  as 
promptly  as  possible  Because  the 
Exchange  now  has  additional 
rulemaking  responsibility  for  initial 
margin  requirements,  the  proposal 
specifies  that  initial  margin 
requirements  are  due  m  one  '  paymer.t 
period"  as  defined  m  Regulation  T  " 
The  proposal  also  revises  Exchange  Rule 
12  2  to  specify  that  maintenance  miargin 
must  be  obtained  as  promptly  as 
possible,  but  in  an>  event  within  15 
days  (rather  than  the  former  standard — 
"within  a  reasonable  time").  The 
Exchange  believes  this  revision  is 
consistent  with  the  current  NYSE 
requirement. 

2.  Effect  of  Mergers  and  Acquisitions 
on  the  Margin  Required  for  Short  Equity 
Options.  The  proposal  would 
implement  as  Interpretation  and  Policy 

13  of  Exchange  Rule  12  3,  an  exception 
to  the  margin  requirement  for  short 
options  m  the  event  trading  in  the 
underlying  security  ceases  due  to  a 
merger  or  acquisition.  The  exception 
currently  exists  pursuant  to  an 
Exchange  Regulatory  Circular.  Under 
the  exception,  if  an  underlying  security 
ceases  to  trade  due  to  a  merger  or 
acquisition,  and  a  cash  settlement  price 
has  been  anounced  by  the  issuer  of  the 
option,  margin  would  be  required  only 
for  in-the-money  options  and  would  be 
set  at  100%  of  the  in-the-money 
amount.  The  Exchange  has  noted  that 
the  NYSE  currently  maintains  a  similar 
written  interpretation. 

3.  Determination  of  Value  for  Margin 
Purposes.  The  proposal  would  revise 
Exchange  Rule  12.5  to  make  it 


consistent  with  the  other  portion  of  the 
Exchange's  proposal  that  allows  the 
extension  of  credit  on  certain  long-term 
options.  Currently,  Exchange  Rule  12.5 
does  not  allow  the  market  value  of  long- 
term  options  to  be  considered  for 
margin  equity  purposes.  The  revision 
would  allow  options  and  warrants 
eligible  for  loan  value  pursuant  to 
proposed  Rule  12.3  to  be  valued  at 
current  market  prices  for  margin 
purposes.  The  Exchange  believes  the 
change  in  necessary  to  ensure  that  the 
value  of  the  option  or  warrant  (the 
collateral)  is  sufficient  to  cover  the  debit 
carried  in  conjunction  with  the 
purchase. 

4.  OTC  Options.  Some  minor 
corrections  have  been  made  to  the  table 
in  Exchange  Rule  12.3(c)(5)(B)  that 
displays  the  margin  requirements  for 
short  OTC  options. 

5.  Exempted  Securities.  Currently,  the 
Exchange's  maintenance  margin 
requirement  for  a  non-convertible  debt 
security  is  found  in  Exchange  Rule 
12.3(c)(1),  "Exempted  Securities." 
However,  the  term  'non-convertible 
debt  security"  refers  to  corporate  bonds 
which  are  not  considered  exempt 
securities  under  the  Act.  Therefore,  the 
Exchange  seeks  to  remove  the  paragraph 
regarding  non-convertible  debt 
securities  from  the  "Exempted 
Sec\mties"  category,  and  redesignate  it 
as  a  separate  section  of  Exchange  Rule 
12.3(c)(2). 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,*^  in  that  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market,  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 

to  »he  proposed  rule  change 

111   Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


"  12  CFR  220.2. 


»» 15  U.S.C.  78ab)(5). 
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Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.SC.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W  . 
Washington.  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submission 
should  refer  to  File  No.  SR-CBOE-97- 
67  and  should  be  submitted  May  26. 
1998. 

For  thn  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
lonatluui  G.  Kats. 
Secretory 
|FR  Doc.  98-11747  Filed  S-l-M;  845  ami 
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SECURITIES  AND  E  XCHANGF 
COMMSSSION 

[Release  ^4o.  34-3W24;  Fll«  No.  SR-DTC- 
©8-01) 

S«lf-Ragulatory  Organizations  The 
Daposltory  Trust  Company;  Order 

Granting  Accelerated  Approval  o< 
Proposod  Rule  Change  to  Conform 
DTC'»  Rules  to  Revised  Article  8  ot  tfie 


Uniform  Comrnerr 
Of  New  York 


,)de  ot  the  State 


April  27.  1998 

On  January  14,  1998.  The  Depository 
Trust  Company  (  "DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-97-14)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  April  14.  1998.* 
The  Commission  received  no  comment 
letters  in  response  to  the  filing.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

1.  Description 

The  rule  change  amends  DTC's  rules 
to  make  them  consistent  with  revised 
Article  8  of  the  Uniform  Commercial 
Code  ("UCC")  as  adopted  by  the  State 
of  New  York.  Generally,  the  revisions  to 
Article  8.  which  governs  the  transfer  of 
securities,  reflect  that  the  transfer  of 
ownership  of  securities  and  other 
investment  vehicles  are  no  longer 
effected  by  the  delivery  and  holding  of 
certificates.  Instead,  securities  are 
transferred  by  debits  and  credits  to 
securities  accounts  maintained  by 
securities  intermediaries.  The  rule 
change  adds  new  terminology  to  DTC's 
rules.'  revises  certain  definitions.*  and 
deletes  section  references  based  on  the 
prior  version  of  Article  8.  The 
amendments  do  not  change  the 


"I7CFR  200  J0-JU)ll2) 


•15  use  r8»(b)(l). 

*Sacurin«$  Exchange  Act  RalaaM  No.  39838 
(April  7.  1998).  63  FR  18239. 

'  Tha  |>ropos«d  rule  change  will  add  the 
following  term*  to  DTC's  rules:  (I)  Cartincatad 
tacurlty:  (21  control:  13)  daposil:  (41  antltlamant 
holder.  (31  antltlamant  order:  (6)  free  pledge:  (7)  tree 
release,  (8)  NYUCX:,  (91  person,  (10)  pledge:  (U) 
pledge  versus  payment:  (12)  release:  (13)  release 
versus  paymani:  (14)  security  entillemeni:  (IS) 
security  certificate:  (IB)  uncertificated  security:  and 
(17)  withdrawal. 

*  Tha  proposed  rule  change  will  make  technical 
revisions  to  the  following  terms:  (1)  Clearing  agency 
agreement:  (2)  dalivsrer:  (3|  delivery:  (4)  deposited 
security:  (S)  incomplete  transaction,  (6)  instructor: 
(7)  minimum  amount  securities:  (8)  net  addition 
securities:  (9)  participant:  (101  payee:  (11)  payor. 
(12)  pledge  security:  (13)  pledgee:  (14)  pledgor:  (IS) 
receiver:  (16)  securities  account:  (17)  security:  (IB) 
aegregalad  account:  and  (191  settlement  amount. 


substance  or  meaning  of  DTC's  current 
rules. 

The  rule  change  also  amends  DTC 
Rule  20  to  specifically  state  that  DTC's 
board  of  directors  may  be  resolution 
delegate  to  the  chairman  of  the  board 
the  power  to  approve  fees  and  charges. 

IT    Dim  ussion 

section  l7A(b)(3)(F)'oftheAct 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  the  proposed  rule  changes  are 
consistent  with  this  requirement 
because  by  conforming  its  rules  to  the 
revised  Article  8  of  the  UCC.  DTC 
should  help  maintain  certainty  with 
resf)ect  to  the  substantive  rights  and 
obligations  under  New  York  State's 
version  of  the  UCC  that  are  applicable 
to  DTC  and  its  partifcipants. 

The  Commission  also  believes  that 
providing  DTC's  board  of  directors  with 
the  authority  to  delegate  to  the  chairman 
of  the  board  the  power  to  approve  fees 
and  charges  is  consistent  with  this 
requirement  because  it  allows  DTC's 
board  to  act  more  expeditiously, 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  order  to  enable  DTC  to 
revise  its  rules  to  be  consistent  with 
New  York  States  version  of  Article  8  of 
the  UCC  as  soon  as  possible." 

III.  Coni  lusHin 

Chi  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-98-01)  be.  and  hereby  is.  approved 
on  an  accelerated  basis. 


'15US.C.  7Bq-l(b)(3KF). 

•  Tha  staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  has  concurred  with  the 
Commission's  granting  of  accelerated  approval. 
Telephone  conversation  between  Kristen  Wells. 
Senior  Analyst.  Division  of  Reserve  Bank 
Operations,  Board  of  Governors  of  the  Federal 
Reserve  System,  and  leffrey  Mooney,  Special 
Counsel,  Division  of  Market  Regulation. 
Commission  (April  24,  1998). 
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For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority^ 
Margaret  H   McFariand, 
Deputy  Secretary. 
IFRDoc.  98-11745  Filed  5-1-98;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Capstone  Ventures  SBIC,  L.P  (License  No. 
09/79-0413) 

Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  September  19,  1997.  an 
application  was  filed  by  Capstone 
Ventures  SBIC,  LP.,  at  3000  Sand  Hill 
Road.  Bldg.  1,  Suite  290,  Menlo  Park, 
California  94025,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107  300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended. 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  09/79-0413  on  April 
7,  1998,  to  Capstone  Ventures  SBIC,  LP. 
to  operate  as  a  small  business 
investment  company 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  April  22,  1998 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
|FR  Doc.  98-1 1 794  Filed  5-1-98;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  2798] 

Bureau  of  Political-Military  Affairs; 
Imposition  of  Missile  Proliferation 
Sanctions  Against  Entities  in  North 
Korea  and  Pakistan 

agency:  Department  of  State. 
action:  Notice. 


SUMMARY:  The  Hnited  States 
Government  has  determined  that 
entities  in  North  Korea  and  Pakistan 
have  engaged  in  missile  technology 
proliferation  activities  that  require 
imposition  of  sanctions  pursuant  to  the 
Arms  Export  Control  Act,  as  amended, 
and  the  Export  Administration  Act  of 


'17CFR200.30-3(a)(12). 


1979,  as  amended  (as  carried  out  under 
Executive  Order  12424  o^  August  19. 
1994) 

EFFECTIVE  DATE:  .\pril  17,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Vann  H   \'an  Diepen,  Offxe  ot 
Chemical,  Biological  and  .Missile 
Nonproliferation.  Bu.'-eau  of  Political- 
Military  .affairs.  Department  of  State. 
i2n2-64''-n42) 

SUPPLEMENTARY  INFORMATION;  Pursuant 
to  .Section  73(a)(1)  of  the  Arms  E.xport 
Control  Act  (22  U.SC   2797b(aKl)). 
Section  llB(b)(l)  of  the  Export 
Administration  Act  of  1979  (50  U,S.C. 
app.  2401b(b)(l)).  as  carried  out  under 
Executive  Order  12924  of  August  19, 
1994  (hereinafter  cited  as  the  "Export 
.administration  .^ct  of  1979").  and 
Executive  Order  12851  of  June  11,  1993, 
the  United  States  Government 
determined  on  April  17,  1998,  that  the 
following  foreign  persons  have  engaged 
in  missile  technology  proliferation 
activities  that  require  the  imposition  of 
the  sanctions  described  in  Sections 
73(a)(2)  (B)  and  (Cj  of  the  Arms  Export 
Control  Act  (22  U,S.C.  2797b{a)(2)  (B) 
and  (O)  and  Set;tions  llB(b)(l)(B)  (ii) 
and  (iii)  of  the  Export  Administration 
Act  of  1979  (50  U.S.C.  app. 
2410b(b)(lUB)  (ii)  and  (iii))  on  these 
entities: 

1   Changgw  ang  Sinyong  Corporation 
(a.k  a  North  Korea  Mining  Development 
Trading  Corporation)  (North  Korea)  and 
its  sub-units,  successors,  and  affiliated 
companies:  and 

2,  Khan  Research  Laboratories 
(Pakistan)  and  its  sub-units  and 
successors 

Accordmglv.  the  following  sanctions 
are  being  imposed  on  these  entities: 

(A)  New  individual  licenses  for  export 
to  the  entities  described  above  of  items 
controlled  pursuant  to  the  Export 
Administration  Act  of  1979  will  be 
denied  for  two  years; 

(B)  New  licenses  for  export  to  the 
entities  described  above  of  items 
controlled  pursuant  to  the  Arms  Export 
Control  Act  will  be  denied  for  two 
years; 

(C)  No  United  States  Government 
contracts  involving  the  entities 
described  above  will  be  entered  into  for 
two  years;  and 

(D)  No  products  produced  by  the 
entities  described  above  will  be 
imported  into  the  United  States  for  two 
years. 

With  respect  to  items  controlled 
pursuant  to  the  Export  Administration 
Act  of  1979,  the  export  sanction  only 
applies  to  exports  made  pursuant  to 
individual  export  licenses. 

Additionally,  because  of  the 
definition  of  "person"  in  section 


74(8)(B)  of  the  Arms  Export  Control  Act 
(22  U.S.C.  2797c(8)(B))  and  North 
Korea's  status  as  a  country  with  a  non- 
market  economy  that  is  not  a  former 
member  of  the  Warsaw  Pact,  the 
following  sanctions  shall  be  applied  to 
all  activities  of  the  North  Korean 
government  relating  to  the  development 
of  production  of  missile  equipment  or 
technology  and  all  activities  of  the 
North  Korean  government  affecting  the 
development  or  production  of 
electronics,  space  systems  or 
equipment,  and  military  aircraft: 

(A)  New  licenses  for  export  to  the 
government  activities  described  above 
of  items  controlled  pursuant  to  the 
Arms  Export  Control  Act  will  be  denied 
for  two  years; 

(B)  No  U.S.  Government  contracts 
involving  the  government  activities 
described  above  will  be  entered  into  for 
two  years;  and 

(C)  No  products  produced  by  the 
government  activities  described  above 
will  be  imported  into  the  United  States 
for  two  years. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  Executive  Chxler  12851  of  June  11. 
1993. 

Dated:  Aoril  24. 1998. 
Eric  D  Npv*som 

Acting  Assistant  Secretary  of  State  for 
Political  Military  Affairs. 
IFR  Doc.  98-11935  Filed  5-1-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  T'aff'C  Saiety 
Administration 

[Docket  No  NMTSA-C7_.505r  Notice  2] 

Kolcraft  Enterprises,  inc    G'-a'^*  of 
Application  tor  DeciSic  o' 
Inconsequeptia!  NoncoTiD^iance 

Kolcraft  Enterprises  of  Chicago, 
Illinois,  has  determined  that 
approximately  107,000  child  restraint 
systems  fail  to  comply  with  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  213,  "Child  Restraint  Systems,"  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  part  573,  "Defects  and 
Noncompliance  Reports."  Kolcraft  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  vdth  a  30-day  comment 
period,  on  November  25, 1997,  in  the 
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Federal  Rej^ivt'  hK  59755).  NHTSA 

received  no  i.tnimiriits. 

FMVSS  No.  213.  paragraph  S5.7, 
requires  that  each  material  used  in  a 
child  restraint  system  shall  conform  to 
S4  of  FMVSS  No.  302.  "Flammability  of 
Interior  Materials."  This  specifies  that 
any  material  that  does  not  adhere  to 
other  material(s)  at  every  point  of 
contact  shall  meet  the  bum  rate 
requirements  of  S4.3  when  tested 
separately.  Materials  are  to  be  tested  as 
a  composite  only  if  the  material  adheres 
to  other  material(s)  at  every  point  of 
contact. 

The  Kolcraft  child  restraints  affected 
and  the  dates  of  production  are  as 
follows:  Plus  4,  Infant  Rider  (Models 
36822-HY  and  13x22-HY;  1/96  to  4/97); 
Plus  4.  Infant  Rider  (Models  36820-LM 
and  13822-LM:  2/96  to  4/97);  Plus  4. 
Travel-About.  Infant  Rider  (Models 
3682Q-RF  and  I38x2-RF;  3/96  to  4/97); 
Plus  4.  Plus  5.  Infant  Rider.  Travel- 
About  (Models  368XX-SE  and  I3xx2- 
SE;  2/96  to  12/96);  Rock  n'  Ride  (Model 
13100-PI;  1/96  to  5/97;  no  longer  in 
production);  and  Performa  (Model 
23305-TU;  3/96  to  10/96).  The  seat 
covers  are  constructed  either  of  fabric, 
fiberfill  and  backing  (scrim)  or  of  vinyl. 
foam,  and  vinyl  backing.  In  each  of  the 
affected  models,  one  or  more  of  the 
filling,  face,  or  backing  materials 
exceeded  the  4  inches  per  minute  bum 
rate  when  tested  in  accordance  with  55 
of  FMVSS  No.  302.  Kolcraft  estimates 
that  about  107,000  child  restraints 
potentially  contain  the  non-compliant 
materials. 

Kolcraft  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

Kolcraft  tested  all  potentially  affected 
child  restraint  seat  covers  in  the 
composite  state  and  disaggregated  state, 
and  confirmed  that  all  seat  covers 
comply  with  the  flammability  standards 
of  FMVSS  No  302  when  tested  in  the 
composite  state  (as  incorporated  into 
FMVSS  No  213).  Kolcraft  also  found 
that  all  potentially  affected  child 
restraint  seat  covers  passed  the  cigarette 
bum  test  contained  in  California 
Technical  Bulletin  116  when  tested  in 
the  composite  state. 

Kolcraft  maintains  that  the 
construction  of  the  potentially  affected 
seat  covers  makes  it  very  unlikely  that 
the  various  layers  of  its  child  restraint 
seat  covers  would  ever  be  exposed  to 
fire  separately.  The  layers  of  fabric  are 
securely  bonded  or  sewn  together 
around  the  entire  penmeter  of  the  seal 
cover  and  other  areas.  Kolcraft  contends 
that  it  is  unlikely  that  a  large  section  of 
the  fabric  would  be  torn  away,  and 
extremely  remote  that  that  particular 
portion  would  be  exposed  to  a  potential 


ignition  source.  The  most  common 
source  of  ignition,  and  the  source  that 
FMVSS  No.  302  is  primarily  designed  to 
protect  against,  is  a  lighted  cigarette.  As 
stated  above,  all  of  Kolcraft's  child 
restraints  passed  the  cigarette  bum  test 
contained  in  Califomia  Technical 
Bulletin  116. 

Kolcraft  also  contends  that  the 
frequency  of  incidents  involving 
nonconforming  materials  or  equipment 
should  be  a  factor  in  determining 
whether  noncompliance  has  an  impact 
on  safety.  Kolcraft  notes  that,  to  its 
knowledge,  there  has  not  been  one 
incident  of  a  child  injured  by  a  fire  that 
originated  in  a  child  restraint  in  the  last 
19  years. 

Based  on  the  above  factors.  Kolcraft 
contends  that  its  child  restraint  seat 

Kads.  by  virtue  of  complying  with  the 
ammability  requirements  of  FMVSS 
No  302  when  tested  in  the  composite 
state  and  by  passing  the  cigarette  bum 
test  contained  in  Califomia  Technical 
Bulletin  116.  comply  with  the  purpose 
and  intent  of  FMVSS  Nos.  213  and  302. 
and  therefore,  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

The  agency  has  reviewed  Kolcraft's 
application  and  has  determined  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety.  NHTSA  agrees 
with  Kolcraft  that  the  noncompliant  seat 
covers  are  unlikely  to  pose  a 
flammability  risk  when  they  are 
securely  sewn  to  the  seat,  which  is  the 
normal  condition  for  these  seats. 

Kolcraft  supported  this  point  by 
performing  Hammability  testing  under 
two  conditions:  first  on  the  seat  and 
cover  as  a  composite,  i.e  .  as  it  exists  on 
a  child  seat  with  the  items  sewn 
together;  and  second,  by  performing  the 
cigarette  bum  test  contained  in 
CaUfomia  Technical  Bulletin  116  on  the 
seat  covers  in  the  composite  state.  In 
both  cases,  the  seat  cover  burned  at  a 
rate  below  the  four  inches  per  minute 
maximum  set  out  in  FMVSS  No.  302. 

The  agency  granted  an  application  for 
inconsequential  noncompliance 
submitted  by  Century  Products  Co.  (60 
FR  41 148)  in  which  the  circumstances 
were  identical  to  those  in  this 
application.  The  granting  of  Century's 
application  was  based,  in  part,  on  the 
agency's  decision  to  grant  a  petition  for 
inconsequential  noncompliance 
submitted  by  PACCAR  (57  FR  45868)  in 
which  the  circumstances  were  similar  to 
those  presented  in  the  Century,  and 
now.  Kolcraft  application  PACCAR 
manufactures  mattresses  for  the  sleeper 
areas  of  certain  truck  tractors.  A  small 
portion  of  the  material  used  in  the 
construction  of  the  mattresses,  and 
subject  to  the  requirements  of  FMVSS 
No.  302,  failed  the  bum  rate  test.  The 


agency  determined  that  ignition  of  the 
noncompliant  material  was  unlikely 
and.  due  to  the  small  volume  of  the 
material,  would  not  pose  the  threat  of  a 
serious  fire  if  ignited  As  a  result  of  this 
analysis,  the  PACCAR  petition  was 
granted. 

The  circumstances  here  are  similar  to 
those  in  which  the  agency  granted  a 
petition  for  inconsequenliality  by 
General  Motors  in  connection  with  a 
noncompliance  of  the  upper  beam 
indicator.  56  FR  33323  (1991).  The 
indicator  was  noncompliant  only  when 
the  cigarette  lighter  was  operating.  The 
agency  determined  that  the  possibility 
of  the  upper  beams  being  operated 
simultaneously  with  the  cigarette  lighter 
posed  a  very  limited  safety  hazard 
Similarly,  it  is  unlikely  that  the  various 
layers  of  the  child  restraint  seat  covers 
large  enough  to  cause  serious  bum 
injuries  would  be  separated  from  the 
remainder  of  the  seat  cover.  Further, 
even  if  a  large  section  of  the  seat  cover 
was  torn  away,  NHTSA  considers  the 
possibility  that  this  material  would  be 
exposed  to  a  potential  ignition  source  to 
be  extremely  remote. 

Although  it  is  possible  that  fuel-fed 
fires  from  vehicle  u-ashes  could 
consume  a  vehicle's  interior,  the 
flammability  of  the  seat  cover  materials 
would  be  irrelevant  to  the  severity  of 
such  a  fire  and  to  the  potential  injuries 
incurred  by  a  child. 

NHTSA's  evaluation  of  the 
consequentiality  of  this  noncompliance 
should  not  be  interpreted  as  a 
diminution  of  the  agency's  concem  for 
child  safety.  Rather,  it  represents 
NHTSA's  assessment  of  the  gravity  of 
the  noncompliance  based  upon  the 
likely  consequences.  Ultimately,  the 
issue  is  whether  this  particular 
noncompliance  is  likely  to  increase  the 
risk  to  safety.  Although  empirical 
results  are  not  determinative,  the 
absence  of  any  reports  of  fires 
originating  in  these  child  restraints 
supports  the  agency's  decision  that  the 
noncompliance  does  not  have  a 
consequential  effect  on  safety. 

For  the  above  reasons,  the  agency  has 
determined  that  Kolcraft  has  met  its 
burden  of  persuasion  that  the 
noncompliance  at  issue  here  is 
inconsequential  to  motor  vehicle  safety 
and  its  application  is  granted. 
Accordingly,  Kolcraft  is  hereby 
exempted  from  the  notification  and 
remedy  provisions  of  49  U.S.C.  30118 
and  30120. 

Authority:  49  U.S.C.  30118(d).  30120(h) 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 
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Issuf'i:  uii   .^pnl  2?.  1998. 
L.  Rot>er1  Sheiton. 

Associate  Administrator  for  Safety 

Performance  Standards. 

|FR  Doc.  98-11783  Filed  5-1-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Modification  of  Exemption 
From  the  Vehicle  Theft  Prevention 
Standard;  General  Motors  Corp. 

agency:  National  Hiuhua\  Traffic 
Safet)  .Adnunistration  tNHTS.A;  * 
Department  of  Transportation  (DOT). 

action:  Grant  of  petition  for  exemption. 

summary:  This  notice  grants  in  full  the 
petition  of  General  Motors  Corporation 
(GM)  for  an  exemption  of  a  high-theft 
line,  the  Oldsmobile  Alero  iformeriv  the 
Oldsmobile  AchievaJ,  from  the  parts- 
marking  requirements  of  the  Federal 
Motor  Vehicle  Theft  Prevention 
Standard  This  petition  is  granted 
because  the  agency  has  determined  that 
the  antitheft  device  to  be  placed  on  the 
line  as  standard  equipment  is  likely  to 
be  as  effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements  of  the 
Theft  Prevention  Standard  GM 
requested  confidential  treatment  for 
some  of  the  information  and 
attachments  submitted  in  support  of  its 
petition.  In  a  letter  to  GM  dated 
November  26,  1997,  the  agency  granted 
the  petitioner's  request  for  confidential 
treatment  of  most  aspects  of  its  petition. 

DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  model 
year  (MY)  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Rosalind  Prtx  tor,  Oft:(  e  of  Firfnningand 
Consumer  Programs.  NHTSA,  400 
Seventh  Street,  S  \V  .  Washington.  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-084fi   Her  fax  number  is 
(202)  493-27,19 

SUPPLEMENTARY  INFORMATION:  In  a 
petition  dated  October  25,  1997,  General 
Motors  Corporation  iGMj  informed  the 
agency  of  its  planned  namepiate  change 
for  its  Oldsmobile  Achieve  car  line 
beginning  with  model  year  IMY]  1999. 
GM  also  informed  the  agency  that  the 
namepiate  for  the  Oldsmobile  Achieva 
will  be  changed  to  Oldsmobile  Alero, 
and  that  the  Alero  car  line  will  be  a 
continuation  of  the  Achieva  line.  The 
Achieva  car  line  is  subject  to  the  parts- 
marking  requirements  of  the  theft 
prevention  standard. 


In  its  petition  dated  October  25.  1997. 
GM  requested  an  exemption  from  the 
parts-marking  requirements  of  the  Theft 
Prevention  Standard  (49  CFR  part  541) 
for  the  Oldsmobile  Alero  car  line.  The 
petition  is  pursuant  to  49  CFR  part  543, 
Exemption  From  Vehicle  Theft 
Prevention  Standard,  based  on  the 
installation  of  an  antitheft  device  as 
standard  equipment  for  the  entire  line. 

GM's  submittal  is  considered  a 
complete  petition,  as  required  by  49 
CFR  543.7.  in  that  it  met  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
§543.6. 

In  its  petition.  GM  provided  a  detailed 
description  and  diagram  of  the  identity, 
design,  and  location  of  the  components 
of  the  antitheft  device  for  the  new  line. 
GM  will  install  its  "Passlock"  antitheft 
device  as  standard  equipment  on  its  MY 
1999  Oldsmobile  Alero  car  line. 

In  order  to  ensure  the  reliability  and 
durability  of  the  device,  GM  conducted 
tests  based  on  its  own  specified 
standards  GM  provided  a  detailed  list 
of  the  tests  conducted.  GM  stated  its 
belief  that  the  device  is  reliable  and 
durable  since  the  device  complied  with 
GM's  specified  requirements  for  each 
test. 

GM  compared  the  "Passlock"  device 
proposed  for  the  Alero  car  line  with  its 
first  generation  "PASS-Key"  and 
"PASS-Key  H"  devices  which  the 
agency  has  determined  to  be  as  effective 
in  reducing  and  deterring  motor  vehicle 
theft  as  would  compliance  with  the 
parts-marking  requirements.  GM 
believes  that  its  "Passlock"  antitheft 
device  will  be  at  least  as  effective  as  the 
•PASS-Key  •  and  'PASS-Key  II" 
devices. 

The  following  GM  car  lines  have  the 
"Passlock  "  device  as  standard 
equipment  and  have  been  granted  a  full 
exemption  from  the  parts-marking 
requirements:  The  Chevrolet  Cavalier, 
beginning  with  MY  1997  (see  61  FR 
12132.  March  25.  1996)  and  the  Pontiac 
Sunfire.  beginning  with  MY  1998  (see 
62  FR  20240,  April  25,  1997).  The 
"Passlock"  device  provides  the  same 
kind  of  functionality  as  the  "PASS-Key" 
and  "PASS-Key  11"  devices,  but  features 
a  coded  lock  cylinder  rather  than  an 
electrically  coded  ignition  key.  The 
"Passlock  "  device  utilizes  an  electronic 
sensor  located  near  the  ignition  lock 
instead  of  a  coded  key,  allowing  the 
device  to  incorporate  a  standard  key. 
GM  stated  that  when  the  sensor  detects 
prof>er  lock  rotation,  it  sends  a  code  to 
the  controller.  If  the  correct  code  is 
received,  fuel  is  enabled.  If  an  incorrect 
code  is  received,  fuel  is  disabled. 

GM  also  stated  that  the  theft  rates,  as 
reported  by  the  National  Crime 


Information  Center,  are  lower  tor  LiM 
models  equipped  with  "PASS-Key  "-like 
devices  which  have  been  granted 
exemptions  from  the  parts-marking 
requirements  than  theft  rates  for  similar, 
earlier  models  that  have  been  parts- 
marked.  Therefore,  GM  concludes  that 
the  "PASS-Key"-like  devices  are  more 
effective  in  deterring  motor  vehicle  theft 
than  the  parts-marking  requirements  of 
49  CFR  part  541.  GM  also  concluded 
that  based  on  the  system  performance  of 
the  *"PASS-Key"-like  devices  on  other 
GM  models,  and  the  similarity  of  design 
and  functionality  of  the  device  on  the 
Oldsmobile  Alero  to  the  "PASS-Key" 
device.  GM  believes  that  the  agency 
should  determine  that  the  "Passlock" 
device  will  be  at  least  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  the  parts-marking  requirements 
of  the  Theft  Prevention  Standard  (49 
CFR  part  541). 

Based  on  comparison  of  the  reduction 
in  theft  rates  of  Corvettes  using  a 
passive  antitheft  system  and  audible/ 
visible  alarm  with  the  reduction  in  theft 
rates  for  Chevrolet  Camaro  and  Pontiac 
Firebird  models  equipped  with  a 
passive  antitheft  device  without  an 
alarm.  GM  believes  that  an  alarm  or 
similar  attention  attracting  device  is  not 
necessary  and  does  not  compromise  the 
antitheft  performance  of  these  systems. 

The  agency  notes  that  the  reason  that 
the  vehicle  lines  whose  theft  data  GM 
cites  in  support  of  its  petition  received 
only  a  partial  exemption  from  parts- 
marking  was  that  the  agency  did  not 
believe  that  the  antitheft  device  on  these 
vehicles  ( "PASS-Key"  and  "PASS-Key 
II")  by  itself  would  be  as  effective  as 
parts-marking  in  deterring  theft  because 
it  lacked  an  alarm  system.  On  that  basis, 
it  decided  to  require  GM  to  mark  the 
vehicle's  most  interchangeable  parts 
(the  engine  and  the  transmission),  as  a 
supplement  to  the  antitheft  device.  Like 
those  earlier  antitheft  devices  GM  used, 
the  new  "Passlock"  device  on  which 
this  petition  is  based  also  lacks  an  alarm 
system.  Accordingly,  it  cannot  jserform 
one  of  the  functions  listed  in  49  CFR 
Part  542.6(a)(3).  that  is,  to  call  attention 
to  unauthorized  attempts  to  enter  or 
move  the  vehicle. 

Since  deciding  those  petitions, 
however,  the  agency  became  aware  that 
theft  data  shows  declining  theft  rates  for 
GM  vehicles  equipped  with  either 
version  of  the  "PASS-Key"  system. 
Based  on  that  data,  it  concluded  that  the 
lack  of  a  visual  or  audio  alarm  had  not 
prevented  the  antitheft  system  from 
being  effective  protection  against  theft 
and  granted  two  GM  petitions  for  full 
exemptions  for  car  lines  equipped  with 
"PASS-Key  H".  See  60  FR  25939  (May 
15,  1995)  granting  in  full  the  petition  for 
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Cht;;vrnit'(  L.iunirij  find  Buick  Regal  car 
lines  equipped  with  "PASS-Key  11";  and 
58  FR  44874  (August  25.  1993).  granting 
in  full  the  petition  for  exemption  of 
Buick  Riviera  and  Oldsmobile  Aurora 
car  lines  eouipped  with  "PASS-Key  11". 
la  both  of  tnose  instances,  the  agency 
concluded  that  a  full  exemption  was 
warranted  because  "PASS-Key  II"  had 
shown  itself  as  likely  as  parts-marking 
to  be  effective  protection  against  theft 
despite  the  absence  of  a  visual  or  audio 
alarm. 

The  agency  concludes  that,  given  the 
similarities  between  the  "Passlock" 
device  and  the  "PASS-Key"  and  "PASS- 
Key  11"  systems,  it  is  reasonable  lo 
assume  that  "Passlock".  like  those 
systems,  will  be  as  effective  as  parts- 
marking  in  deterring  theft  Accordingly, 
it  has  granted  this  petition  for 
exemption  in  full  and  will  not  require 
any  parts  to  be  marked  on  the 
Oldsmobile  Alero  car  line  beginning 
with  MY  1999. 

The  agency  believes  that  the  device 
will  provide  the  types  of  performance 
listed  in  49  CFR  543.6(a)(3):  promoting 
activation:  preventing  defeat  or 
circumvention  of  the  device  by 
unauthorized  persons:  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants:  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U  S  C.  33106  and 
49  CFR  543.6(a)(4)  and  (5).  the  agency 
finds  that  CM  has  provided  adequate 
reasons  for  its  belief  that  the  antitheft 
device  will  reduce  and  deter  theft.  This 
conclusion  is  based  on  the  information 
CM  provided  about  its  antitheft  device. 
This  confidential  information  included 
a  description  of  reUability  and 
functional  tests  conducted  by  CM  for 
the  antitheft  device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  CM's  petition  for 
exemption  for  the  MY  1999  Oldsmobile 
Alero  car  line  from  the  parts-marking 
requirements  of  49  CFR  part  541. 

If  CM  decides  not  to  use  the 
exemption  for  this  line,  it  must  formally 
notify  the  agency,  and,  thereafter,  the 
line  must  be  fully  marked  as  required  by 
49  CFR  541.5  and  541.6  (marking  of 
major  component  parts  and  replacement 
parts). 

NHTSA  notes  that  if  CM  wishes  in  the 
future  to  modify  the  device  on  which 
this  exemption  is  based,  the  company 
may  have  to  submit  a  petition  to  modify 
the  exemption.  §  543.7(d)  states  that  a 
part  543  exemption  applies  only  to 
vehicles  that  belong  to  a  line  exempted 
under  this  part  and  equipped  with  the 
antitheft  device  on  which  the  line's 
exemption  is  based.  Further. 
S  543.9(c)(2)  provides  for  the  submission 
of  petitions  "to  modify  an  exemption  to 


permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
speciHed  in  that  exemption."  The 
agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself 

The  agency  did  not  intend  in  drafting 
part  543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore.  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106.  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on:  April  29.  1998. 
L.  RolMrt  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards 

(FR  Doc.  98-11782  Filed  5-1-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
{STB  Ei  Pane  No  627] 

MarKe'  Dominance  Determinations — 
Produt!  and  Geographic  Competition 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  Proposal  to  Eliminate 
Product  and  Geographic  Competition 
From  Consideration  in  Market 
Dominance  Determinations. 

SUMMARY:  Pursuant  to  its  decision  in 
Review  of  Rail  Access  and  Competition 
Issues.  STB  Ex  Parte  No.  575  (STB 
served  Apr.  17,  1998),  the  Board  is 
instituting  a  proceeding  to  consider 
removing  product  and  geographic 
competition  as  factors  in  market 
dominance  determinations  in  railroad 
rate  proceedings.  The  Board  requests 
that  persons  intending  to  participate  in 
this  proceeding  notify  the  agency  of  that 
intent.  A  separate  service  list  will  be 
issued  based  on  the  notices  of  intent  to 
participate  that  the  Board  receives. 
DATES:  Notices  of  intent  to  participate  in 
this  proceeding  are  due  May  12.  1998. 
Comments  on  this  proposal  are  due  May 
29,  1998.  Replies  are  due  June  29.  1998. 
ADDRESSES:  An  original  plus  12  copies 
of  all  comments  and  replies,  referring  to 
STB  Ex  Parte  No.  627.  must  be  sent  to 
the  Office  of  the  Secretary,  Case  Control 
Unit.  ATTN:  STB  Ex  Parte  No.  627. 
Surface  Transportation  Board,  1925  K 
Street.  N.W..  Washington,  DC  20423- 
0001. 


Copies  of  the  written  comments  will 
be  available  from  the  Board  s  contractor, 
DC.  News  and  Data.  Inc  ,  located  in 
Room  210  in  the  Board's  building.  D.C. 
News  can  be  reached  at  (202)  289-4357. 
The  comments  will  also  be  available  for 
viewing  and  self  copying  in  the  Board's 
Microfilm  Unit.  Room  755. 

In  addition  to  an  original  and  12 
copies  of  all  paper  documents  filed  with 
the  Board,  the  parties  shall  submit  their 
pleadings,  including  any  graphics,  on  a 
3.5-inch  diskette  formatted  for 
WordPerfect  7.0  (or  in  a  format  readily 
convertible  into  WordPerfect  7  0).  All 
textual  material,  including  cover  letters, 
certificates  of  service,  appendices  and 
exhibits,  shall  be  included  in  a  single 
file  on  the  diskette.  The  diskettes  shall 
be  clearly  labeled  with  the  filer's  name, 
the  docket  number  of  this  proceeding, 
STB  Ex  Parte  No.  627.  and  the  name  of 
the  electronic  format  used  on  the 
diskette  for  files  other  than  those 
formatted  in  WordPerfect  7.0.  All 
pleadings  submitted  on  diskettes  will  be 
posted  on  the  Board's  website 
(www.stb.dot.gov)  The  electronic 
submission  requirements  set  forth  in 
this  notice  supersede,  for  the  purposes 
of  this  proceeding,  the  otherwise 
applicable  electronic  submission 
requirements  set  forth  in  the  Board's 
regulations.  See  49  CFR  1104.3(a).  as 
amended  in  Expedited  Procedures  for 
Processing  Rail  Rate  Reasonableness, 
Exemption  and  Revocation  Proceedings, 
STB  Ex  Parte  No.  527.  61  FR  52710.  711 
(Oct.  8,  1996),  61  FR  58490.  58491  (Nov. 
15,  lQqr,l  ■ 

FOR  FURTHER  INFORMATION  CONTACT; 
Joseph  H.  Dettmar.  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPP1.EMEMTARY  INFORMATtON:  In  STB  Ex 
Parte  No.  575.  the  Board  conducted  two 
days  of  informational  hearings,  on  April 
2  and  3.  1998.  to  examine  issues  of  rail 
access  and  competition  in  today's 
railroad  industry,  and  the  statutory 
remedies  and  agency  regulations  and 
procedures  that  relate  to  those  matters. 
As  a  result  of  those  hearings,  we 
announced,  inter  alia,  that  we  would 
commence  a  proceeding  to  consider 
eliminating  the  product  and  geographic 
competition  factors  of  our  market 
dominance  guidelines  in  cases 
challenging  the  reasonableness  of  rail 
rates.^ 

Under  49  U.S.C.  10707,  the  Board  can 
entertain  a  challenge  to  the 
reasonableness  of  a  rail  rate  only  if  we 


'  A  copy  of  each  diskette  submitted  to  the  Board 
should  tie  provided  to  any  other  party  upon  request 

'The  current  market  dominance  guidelines  are 
set  forth  in  Product  and  Geographic  Competition, 
2  LC.C2d  1.  20-22  (1985)  [Market  Dominance  UJ]. 
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first  find  that  the  rail  carrier  has  market 
dominance  over  the  traffic  to  which  the 
rate  applies,  that  is,  that  there  is  no 
effective  competition  for  that  traffic.  In 
making  that  determination,  we  now 
consider  four  forms  of  competition  that 
may  effectively  constrain  the  carrier's 

f)ricing;  mtramodal  competition 
whether  the  shipper  could  obtain  the 
transportation  service  that  it  needs  from 
other  railroads);  intermodal  competition 
(whether  the  shipper  couid  obtain 
service  by  another  transportation  mode); 
product  competition  (whether  the 
shipper  can  use  a  suitable  substitute 
product  that  c:an  be  acquired  without 
relying  on  the  serv  ices  of  the  same 
carrier);  and  geographic  competition 
(whether  the  shipper  can  obtain  the 
product  it  ne^ds  from  a  different  source 
and/or  by  shipping  its  goods  to  a 
different  destination  using  another 
carrier).  Shippers  have  the  burden  of 
showing  that  there  is  no  effective 
intramodal  and  mtemioda!  competition; 
carriers  have  the  burden  of  identifying 
any  product  and  geographic  competition 
and  showing  its  effectiveness 

At  the  PLx  Parte  575  hearings,  shippers 
complained  about  the  difficulties 
associated  with  seeking  rate  relief  from 
the  Board  today,  particularly  the 
complexity  and  burden  of  litigating 
issues  of  product  and  geographu 
competition,  issues  that  they  charge 
have  transformed  the  thrt?sho!d  market 
dominance  phase  of  a  rail  rate 
complaint  into  a  full-blown  antitrust- 
style  case  of  its  own    Shippers  regard 
product  and  geographic  competition 
issues  as  major,  undue  litigation 
obstacles  that  discourage  captive 
shippers  from  even  seeking  regulatory 
relief  from  unreasonabh'  high  rates  in 
both  large  and  small  rates  cases. 
Accordingly,  consistent  with  our 
determination  in  Ex  Parte  575  to 
reexamine  t  ertain  aspects  of  our  current 
regulatory  regime  in  the  context  of 
today's  more  consolidated  rail 
industry — particularly  those  that 
concern  the  availabilitv  of  regulatory 
relief — we  are  instituting  this 
proceeding  to  consider  eliminating 
product  and  geographic  competition 
from  our  market  dominance  analysis. 

We  note  that  our  predecessor,  the 
Interstate  Commerce  Commission  (ICC], 
initially  concluded  that  consideration  of 
product  and  geographic  competition 
issues  would  complicate  rate 
proceedings  unduly   Special  Procedures 
for  Making  Findings  of  Market 
Dominance,  353  I.C.C.  875,  905-06, 
modified,  355  I.C.C.  12  (1976)  (Market 
Dominance  I),  aff'd  in  relevant  part  sub 
nom.  Atchison,  T.  &■  S.F.  Ry.  v.  ICC,  580 
F.2d  623  (D.C.  Cir.  1978).  The  ICC 
subsequently  reversed  course  and 


decided  that  consideration  of  these 
issues  would  be  manageable.  Market 
Dominance  Determinations.  365  I.C.C. 
118,  127-31  (1981!  {Market  Dominance 
11),  aff'd  sub  nom.  Western  Coal  Traffic 
League  v.  United  States,  719  F.2d  772 
(5th  Cir.  1983)  {en  banc),  cert  denied, 
466  U.S.  953  (1984).  Later,  recognizing 
that  it  is  inherently  "much  more 
difficult"  for  shippers  to  prove  the 
ineffectiveness  of  these  factors  than  of 
intramodal  and  intermodal  competition, 
the  ICC  placed  upon  the  railroads  the 
burden  of  both  identifying  any  product 
and  geographu  competition  and 
demonstrating  the  effectiveness  of  such 
competition  in  individual  cases.  Market 
Dominance  III.  2  I.C.C. 2d  at  15. 

The  comments  presented  in  the  Ex 
Parte  575  hearings  suggest,  however, 
that,  even  without  bearing  the  burden  of 
proof  on  these  issues,  shippers  find  that 
the  product  and  geographic  competition 
inquiry  remains  an  imposing  burden 
upon  their  ability  to  prosecute  rail  rate 
complaints.  Aggressive  use  of  the 
discovery  process  m.av  be  partly 
responsible  tor  the  heavy  burdens 
associated  with  the  inquiry  into  product 
and  geographic  competition,  and  we 
have  recently  taken  action  to  prevent  a 
rail  carrier  from  effectively  shifting 
those  burdens  onto  a  complaining 
shipper  through  unsupported  and/or 
overreaching  discovery  demands.  FMC 
Wyoming  Corp  et  ai  \ .  Union  Pac.  R.R  . 
STB  Docket  No,  42022  (STB  served  Apr. 
17,  1998)  However,  curbing  individual 
instances  of  discovery  abuses  may  not 
be  sufficient  to  address  the  shippers' 
concerns  Therefore,  we  are  instituting 
this  proceeding  to  obtain  public 
comment  on  whether  we  should 
eliminate  product  and  geographic 
competition  from  consideration 
altogether 

Any  person  that  wishes  to  participate 
as  a  party  of  record  in  this  matter  must 
notify  us  of  this  intent  by  May  12,  1998. 
In  order  to  be  designated  a  party  of 
record,  a  person  must  satisfy  the  filing 
requirements  outlined  in  the  ADDRESSES 
section.  We  will  then  compile  and  issue 
a  service  list.  Copies  of  comments  and 
replies  must  be  serv-ed  on  all  persons 
designated  on  the  list  as  a  party  of 
record.  Comments  on  the  proposal  are 
due  May  29,  1998;  replies  are  due  June 
29,  1998. 

A  copy  of  this  decision  is  being 
served  on  all  persons  on  the  service  list 
in  Ex  Parte  No.  575.  This  decision  will 
serve  as  notice  that  persons  who  were 
parties  of  record  in  the  Ex  Parte  575 
proceeding  will  not  be  placed  on  the 
service  list  in  the  Ex  Parte  627 
proceeding  unless  they  notify  us  of  their 
intent  to  participate  therein. 


The  Board  preliminarily  certifies  that 
the  proposal  to  eliminate  product  and 
geographic  competition  from  its  market 
dominance  analysis,  if  adopted,  would 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
While  the  proposal,  if  adopted,  may 
ease  the  burdens  on  those  prosecuting 
rate  complaints,  we  do  not  exp>ect  it  to 
affect  a  substantial  number  of  small 
entities.  The  Board,  however,  seeks 
comments  on  whether  there  would  be 
effects  on  small  entities  that  should  be 
considered. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  April  28.  1998 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams. 
Secretary 

[FR  Doc.  98-11669  Filed  S-1-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No   AB-29C'  (Su&-No  200X)] 

Norfolk  and  Western  Railway 
Company;  Abandonment  Exemptior- 
in  Dickenson  and  Buchanan  Cou'^ties, 
VA 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  3.34  miles  of  its  line  of  railroad 
between  milepost  CL-13.56  at  Duty  and 
milepost  CL-16.90  at  Clinchfield  Coal 
in  Dickenson  and  Buchanan  Counties, 
VA.'  The  line  traverses  United  States 
Postal  Service  Zip  Codes  24217  and 
24066. 

NW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  wdthin  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports).  49  CFR 

1105.8  (historic  reports).  49  CFR 
1105.11  (transmittal  letter),  49  CFR 


>  On  April  23.  1996.  NW  informed  the  Board  that 
the  actuaJ  mileage  for  the  line  is  3.34  miles  instead 
of  3.3  miles  as  stated  in  its  verified  notice 


:ist, 


')<)H  '  Notirp"; 


1105.12  (newspaper  publication),  and 
49  CFR  1152  50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 
As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment —  Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U  S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  lune  3.  1998.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).'  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  May  14.  1998  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  May  26.  1998.  with:  Surface 
Transportation  Board.  Office  of  the 
Secretary.  Case  Control  Unit.  1925  K 
Street.  NW..  Washington.  DC  20423.  A 
copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative.  James  R.  Paschall. 
General  Attorney.  Norfolk  Southern 
Corporation.  Three  Commercial  Place. 
Norfolk.  VA  23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NW  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  May  8.  1998.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500.  Surface  Transportation 
Board.  Washington.  DC  20423)  or  by 
calling  SEA.  at  (202)  565-1545. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/ rail  banking 


>Th«  Board  will  grant  •  day  if  an  Informad 
dacialon  on  ■nvlronmantal  iuua*  (whathar  raisad 
by  a  |>arty  or  by  (ha  Board's  Saclion  of 
Environmantal  Analysis  in  its  ind«p«ndant 
invastigalionl  cannot  ba  mada  befora  iha 
axamption's  affactiva  data  Saa  Examption  of  Out- 
of  Sarvica  l^il  Unas.  %  I  C.C  2d  377  (10691.  Any 
raquasi  tor  a  stay  should  ba  fllad  as  soon  as  possibla 
so  that  tha  Board  may  take  ippropriala  action  befora 
Iha  examption'i  effective  dale 

'  Eiach  offar  of  financial  asslsiaiKa  must  ba 
accompanied  bv  Iha  filing  fe«.  which  curranlly  is 
set  at  SllXH)  See  49  CFR  1002  2(fl(2S). 


conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  NW  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NW's  filing  of  a  notice  of  consummation 
by  May  4.  1999.  and  there  are  no  legal 
or  regulatory  barriers  to  consummation, 
the  authority  to  abandon  will 
automatically  expire. 

Decided:  April  23.  1998 

By  the  Board.  David  M.  Konschnik, 
Director.  Offite  of  Proceedings. 
Vernon  \  Wi!liam<; 
Secretary 
[PR  EXx.  98-11517  Filed  S-l-fl8;  845  ami 
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DEPARTMENT  OF  TH^  TREASURY 

Commission  to  Study  Capita! 
Budgeting 

AGENCY:  Advisory  Commission  to  the 
President  of  the  United  States. 
ACTION:  Notice  of  meetings. 

c;iiMMAnY:  The  agenda  for  the  next 

<s  of  the  Commission  to  Study 
Capital  Budgeting  includes  discussions 
and  hearing  of  testimony  on  capital 
budgeting  issues  on  Friday.  May  8.  On 
Saturday  morning,  May  9.  the 
Commission  will  hear  reports  from  its 
working  groups  studying  different 
aspects  of  capital  budgeting  and  discuss 
the  next  steps  to  be  taken  in  preparation 
of  its  report. The  Commission's  final 
report  on  capital  budgeting  is  due  on 
December  13,  1998.  Meetings  are  open 
to  the  public.  Limited  seating  capacity 
is  available 

Dates,  Tim*"<  ci!  Places  of  the  Next 
Conuniss     I    Mt-etings 

May  8.  1 998.  9  a.m.  to  5  p.m. 

The  Federal  Courthouse 
Conference  Room  850,  Eighth  Floor 
500  Pearl  Street 
New  York.  NY  10007 

May  9.  J  998,  9  a.m.  to  12  noon 

The  Federal  Courthouse 
Conference  Room  850,  Eighth  Floor 
500  Pearl  Street 
New  York.  NY  10007. 

The  Commission  is  seeking  all  views 
on  capital  budgeting.  Interested  parties 
may  submit  their  views  to:  President's 
Commission  to  Study  Capital  Budgeting. 
Old  Executive  Office  Building  (Room 
258).  Washington.  DC  20503.  Voice: 
(202)  395-4630.  Fax:  (202)  395-6170,  E- 
Mail:  capital budget@eop.gov. 


Website:  http://www.whitehouse.gov/ 
wh/eop/omb/pcscb/. 

POH  FURTHER  INFORMATION  CONTACT: 

E.  William  Dinkelacker.  Designated 

Federal  Official.  Room  4456  Main 

Treasury.  Washington.  DC  20220,  Voice: 

(202)  622-1285,  Fax:  (202)  622-1294,  E- 

Mail: 

William  dinkelackerxiireas.sprint.com. 

.\ngel  E.  Ray, 

Committee  Management  Officer. 

I  PR  n-.    OH   1 1  ^w  Filed  S-1-98;  8:45  am) 

Bi...iNO  cooe  ns-o  a  M 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Zenith  Insurance, 
Ltd  —Fraudulent  Bonding 

agency;  Financial  Management  Service. 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

summary:  This  is  regarding  Treasury 
I  v;,,irtment  Circular  570;  1997  Revision, 
published  July  1.  1997,  at  B2  PR  35548. 
FOR  FURTHER  INFORMATION  CO^rrACT: 
Surety  Bond  Branch  at  (202)  874-6850. 
SUPPLEMENTARY  INFORMATION:  Federal 
boiiU-dpproviiig  oiiicers  art)  advised  that 
Zenith  Insurance  Company.  Woodland 
Hills.  CA.  a  Treasury  certified  company, 
does  not  issue  construction,  bid. 
performance  or  payment  bonds  and  is  in 
no  way  related  to  Zenith  Insurance.  Ltd. 
Zenith  Insurance.  Ltd.  is  not  a  Treasury 
approved  surety  company. 

Please  refer  to  the  State  of  California 
Department  of  Insurance  Press  Release 
»041.  dated  April  3.  1998,  for  additional 
information  regarding  Zenith  Insurance, 
Ltd. 

Questions  related  to  the  authenticity 
of  Zenith  bonds  should  be  directed  to 
Zenith  Insurance  company  at  (818)  587- 
5721.  The  authenticity  of  its  bonds 
currently  in  force,  that  were  written 
during  the  past  year,  should  also  be 
verified. 

The  Treasury  Department  Circular 
570  may  be  viewed  and  downloaded 
through  the  Internet  at  http:// 
www.fms.treas.gov/c570/index.html  or 
through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  of  the 
Circular  may  be  purchased  from  the 
Government  Printing  Office  (GPO) 
Subscription  Service,  Washington,  DC, 
Telephone  (202)  512-1800  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  048000-00509- 
8. 
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Questions  concerning  this  Notice  may 
be  directed  to  the  US  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch,  .^:"00  East- West 
Highway.  Room  6A11,  Hyattsviiie,  MB 
20792.  ' 

Dated:  April  27,  1998. 
Mitchell  A.  Levine, 

Assistant  Commissioner.  Financial 
Information,  Financial  Management  Service. 
[FR  Doc  qfi-nSOO  Filed  5-1-98;  8:45  ami 

BILUNG  CODE  4«iO-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  98-32 

AQENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  (.ontinuing  efif)rt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  talce  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  I'S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  ^^B-.^Z.  Electronic 
Federal  Tax  Payment  System  (EFTPS) 
Programs  for  Reporting  .\gents 

DATES:  Written  comments  should  be 
received  on  or  before  July  6,  1998  to  be 
assured  of  consideration. 
ADDRESSES;  Direct  all  written  comments 
to  Garncik  R  Shear,  Internal  Revenue 
Service,  room  5571 .  nil  Constitution 
Avenue  NW..  Washington,  IX^  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage.  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569,  1 11 1  Constitution  .Avenue  NW,, 
Washington.  LK:  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Electronic  Federal  Tax  Payment 
System  (EFTPS)  Programs  for  Reporting 
Agents. 

OMB  Number:  1545-1601. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-32. 

Abstract:  This  revenue  procedure  provides 
information  about  the  Electronic  Federal  Tax 
Payment  System  (EFTPS)  programs  for  Batch 
Filers  and  Bulk  Filers  (Filers).  EFTPS  is  an 
electronic  remittance  processing  system  for 
making  federal  tax  deposits  (FTDs)  and 


federal  tax  payments  (FTPs).  The  Batch  Filer 
and  Bulk  Filer  programs  are  used  by  Filers 
for  electronically  submitting  enrollments, 
FTDs.  and  FTPs  onbehalf  of  multiple 
taxpayers. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at  this 
time. 

Typie  of  Review:  Extension  of  a  currendy 
approved  collection. 

Affected  Public:  Business  or  other-for- 
profit  organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  620 

Estimated  Time  Per  Respondent/ 
Recordkeeper:  83  hours,  41  minutes. 

Estimated  Total  Annual  Reporting/ 
Recordkeeping  Burden  Hours:  51.885. 

The  following  paragraph  applies  to  all  of 
the  collections  of  information  covered  by  this 
notice: 

An  agency  may  not  conduct  or  sp>onsor, 
and  a  person  is  not  required  to  resp>ond  to, 
a  collection  of  information  unless  the 
collection  of  information  displays  a  valid 
OMB  control  number.  Books  or  records 
relating  to  a  collection  of  information  must 
be  retained  as  long  as  their  contents  may 
become  material  in  the  administration  of  any 
internal  revenue  law.  Generally,  tax  returns 
and  tax  return  information  are  confidential. 
as  required  by  26  U  S  C  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  miatter  of 
public  record  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collet:tion  of 
information,  (cj  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
tet.hnology:  and  le]  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved   .'Kpnl  27,  1998. 
Gamck  R,  Shear, 
IRS  Reports  Clearance  Officer 
(FR  Doc  98-1 1687  Filed  5-1-98;  8:45  am) 

BILUNG  CODE  4830-01 -u 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 


the  authority  vested  in  my  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Songs  on 
Stone:  James  McNeill  Whistler  and  the 
Art  of  Lithography,"  (see  list),' 
imported  from  abroad  for  the  temporary 
exhibition  writhout  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Art  Institute  of 
Chicago  from  June  6  to  August  30,  1998, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
pubhshed  in  the  Federal  Register. 

Dated:  April  28. 1998. 
Lw  Jin, 

General  Counsel. 
(FR  Doc.  98-11712  Filed  5-1-98;  8:45  am) 

BILUNG  COOf   8?Xi-C"  JX 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Repon  of 
Amended  Matching  Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
matching  program  matching  Social 
Secxirity  Administration  (SSA)  records 
with  VA  pension  and  parents' 
dependency  and  indemnity 
compensation  (DIC)  records. 

The  goal  of  this  match  is  to  compare 
income  status  as  reported  to  VA  with 
records  maintained  by  SSA. 

The  Department  of  Veterans  Affairs 
plans  to  match  records  of  veterans  and 
surviving  spouses  and  children  who 
receive  pension,  and  parents  who 
receive  DIC,  with  the  Master  Beneficiary 
Record  (MBR)  and  Master  Earnings  File 
(MEF)  maintained  by  SSA. 

VA  will  use  this  information  to 
update  the  master  records  of  VA 
beneficiaries  receiving  income 
dependent  benefits  and  to  adjust  VA 
benefit  payments  as  prescribed  by  law. 
The  proposed  matching  program  will 
enable  VA  to  ensure  accurate  reporting 
of  income. 


'  A  copy  of  this  lUl  may  be  obtained  by 
contacting  Ms,  Carol  Epstein,  Assistant  General 
Counsel,  at  202/619-6981.  The  address  is  U.S. 
Information  Agency.  301  4th  Street.  SW..  Room  700, 
Washington.  DC  20547-0001 


i  .'■» 
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RECOnos  TO  at  MAiv^MED:  The  VA 
records  involved  in  the  match  are  the 
VA  system  of  records,  Compensation. 
Pension.  Education  and  Rehabilitation 
Records— VA  (58  VA  21/22)  first 
published  at  41  FR  9294.  March  3.  1976 
and  last  amended  at  63  FR  7196. 
February  12.  1998.  The  SSA  records 
consist  of  information  from  SSA 
"Master  Beneficiary  Record  (MBR)  09- 
60-0090."  published  at  60  FR  2144. 
January  6.  1995  and  last  amended 
October  11.  1995  at  60  FR  52948 
(Routine  Use  »24{b))  In  the  absence  of 
MBR  data.  SSA  will  attempt  to  verify 
the  SSN  in  VA  records  using  the  Master 
Earnings  File  (MEF)  09-60-0059." 
published  at  59  FR  62407  December  5. 
1994  and  last  amended  62  FR  11939. 
March  13.  1997  (Routine  Use  #26).  In 
accordance  with  Title  5  U.S.C. 
subsection  552a(o)(2)  and  (r),  copies  of 
the  agreement  are  being  sent  to  both 
Houses  of  Congress  and  to  the  Office  of 
Management  and  Budget. 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 

The  match  will  start  no  sooner  than 
30  days  after  publication  of  this  Notice 
in  the  Federal  Register,  or  40  days  after 
copies  of  this  Notice  and  the  agreement 
of  the  parties  is  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget,  whichever  is  later,  and  end  not 
more  than  18  months  after  agreement  is 
properly  implemented  by  the  parties. 
The  involved  agencies'  Data  Integrity 
Boards  (DIB)  may  extend  this  match  for 
12  months  provided  the  agencies  certify 
to  their  DIBs.  within  three  months  of  the 


ending  date  of  the  original  match,  that 
the  matching  program  will  be  conducted 
without  change  and  that  the  matching 
program  has  been  conducted  in 
compliance  with  the  original  matching 
program. 

ADDRESSES:  Interested  individuals  may 
submit  written  comments  to  the 
Director.  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.  Room  1154.  Washington.  DC 
20420.  Comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Qffice  of  Regulations 
Management.  Room  1158.  between  8 
a.m.  and  4:30  p.m.,  Mondays  through 
Fridays,  except  holidays. 
POP  c.RTt^pp  s(FORMA"'io<  COWTACT:  Paul 
Tr  .  .  J18. 

s,;ppi  j-Mf  Ki' a;o   n.fop'ma'm;>n:  This 
mlormalion  is  rvquireu  ()y   Title  5  U.S.C. 
subsection  552a(e)(12).  the  Privacy  Act 
of  1974  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget. 

Approved:  April  22.  1998. 
Togo  D.  West,  Jr., 

Acting  Secretary  of  Vetemns  Affairs. 
|FR  Doc  9»-11713  Filed  5-1-98;  8:45  am) 

BILUNQ  CXXX  C32O-01-M 


DEPARTMFN"!"  Of  VE~'"FRANS 
AFPAiRs 

A  Nurs.pq  Hc^-'-*.  Reside'-Mia!  Care 
^  f  '    'y  .V  vA  F'jic  Alto  Health  Care 
s  ys'<»m 

AGENCY:  Department  of  Veterans  Affairs 


ACnON:  Notice  of  designation. 

suMMAPv:  THe  Secretary  of  the 
;  ■•■.I  .r':;,t'nt  of  Veterans  Affairs  is 
designating  the  VA  Palo  Alto  Health 
Care  System  (VAPAHCS)  for  an 
Enhanced-Use  lease  development.  The 
Department  intends  to  enter  into  a  long- 
term  lease  of  real  property  with  the 
developer  whose  proposal  v\il!  provide 
improved  quality  aii!  k  (  ess  to  nursing 
home/residential  i  <irf  s,  rv  ices  while 
offering  a  return  of  "in-kmd"  services  to 
VA  which  will  further  enhanre  qualitv 
of  care  to  veteran  patierts  i*  V  \i  A!i(  S. 

FOO  CUfTHEB  INFORMATION  CONTACT; 

Jacob  Gallun.  Offu  »     !  Xss*'  ,•.:.(: 
Enterprise  Develop:iii'!i*    :^  •     \eteraris 
Health  Administration   U-j  trrment  of 
Veterans  Affairs,  810  Vemu  •:'  Avenue 
NW.  Washington,  DC  20420     .:i).,  565- 
4307. 

SUPPLEMENTARY  INFORMATION-    *H  'VS.C. 
bit;!  ci  -.;'t,-.  bpt;L..;u.a..)  pru\  ides  that 
the  Secretary  may  enter  into  an 
Enhanced-Use  U'-im-   ifthv  '^ei  r<'tHr\ 
determines  that  a'  i'-a^t  par  li!  'tii-  ;.sf 
of  the  properly  under  'tie  lease  vm.!  !..■ 
to  provide  appropr  )'e  spat  e  !  ir  a;i 
activity  contributir  ,;  '     'he  :;:issi(,n  of 
the  Department;  the  lease  w;  i  imt  r>f 
inconsistent  with  and  will  v.n<  ativersei) 
affect  the  mission  of  the  D^pariJient; 
and  the  lease  will  er.'.ar.i  e  :t>e  pri  pertv. 
This  project  meets  t'.ese  requ.reiiie:.!^ 

Approved:  April  23,  1998. 

I  oui)  I)    V\t".t    Ir., 

(FR  Doc.  98-11714  Filed  5-1-98;  8:45  am] 
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Corrections 
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This  sectiO'^  o'  :he  ►  EDERAi  REG^S'^Ef^ 
contains  eaitorsa'  correci,ions  of  previously 
puDiishec!  PresHDentiai,  Rule,  Proposed  Ruie 
and  Notice  oocuments  These  corrections  are 
Dreoarec  by  the  Ottice  o'  the  Feoera; 
Register   Ager>o  preoarec  corrections  are 
issuec  as  Signed  ctocuments  anc  appeaf  ir^ 
the  appropriate  docurnent  categoftes 
etsewtiere  m  the  issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

Pocket  No.  98N-0044] 

RINM10-AA59 

Regulations  on  Statements  Made  for 
Dietary  Supplements  Ck>nceming  the 
Eftecl  of  the  Product  on  the  Structure 
or  Function  of  the  Body 

Corrfrfi(>/i 

Ir.  proposed  rule  document  9&-11294 
apptjaruig  on  pages  23624-23632,  in  the 
issue  of  Wednesday.  Apni  29,  1998.  the 
running  head    Rules  and  Regulations 
should  read    Proposed  Rules'  . 

BILLING  COOC   1606^1-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3*-3»4l3:  Rie  No  SR-PCX 

87-37] 

Self- Regulatory  Organizations  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos  i 
and  2  Thereto  by  the  Pacific  Exchange, 
Inc.  Relating  to  Martiel  Maker  Outside 
Trading  Accounts 

CorrfcXicn 

!r,  notice  dcx;ument  98—32756 
beginning  on  page  65840   ir.  the  issue  oi 
TuesdaN    [)e(~ember  16,  "9^"'   under  the 
subject  heading  insert    'Dw  err^'^^tf-' H 
199''  " 

BILUNG  COOf   1S0«1'  0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

fRetesae  34-30700;  International  Seriea 
RelMse  No.  1122;  File  No  600-20] 

Self-Regulatory  Organizations; 
International  Securities  Clearing 
Corporation;  Notice  of  Filing  of  and 
Order  Approving  a  Request  for 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

Correction 

in  notice  document  98- '^ "5:' 
beginning  on  page  10669    .r,  'f.e  .s5aeof 


Wednesday,  March  4,  1998,  make  the 
following  correction: 

On  page  10670,  in  the  first  column, 
Dove  the  FR  Doc.  line,  the  signature 
\s  as  omitted  and  should  read  as  set  forth 

;  'r  .  :"\'. 

^la-rjtarel  H   ML>iirianc. 
:  t  ;■   :y  Secretary. 
BitaNG  cc>Of  ■bc>f>~c  : 


SECURmES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No  3*-3963i    •'■>♦  Sc    Si^-p:-»- 
87-2i; 

Self- Regulatory  0rg8niz.8tions,  O'-oe' 
Approving  Proposed  Ruie  Chaage  bv 
the  Pacific  Exchange,  inc  Relating  tc 
the  Suspension  o'  Its  Autornatic 
Execution  System  (■  Auto-Ex    ■  Du'^-tg 
Unusual  Market  Conditions 

Comecfion 

In  notice  document  98-3999 
r.eginning  on  page  8246,  in  the  issue  of 
Wert:  esr.ay,  February-  18,  1998,  under 
nt  Subject  heading,  insert  "February  9, 

'  998 

R1...J»«G   CXOf    •SO^-t'■0 


Monday 
May  4,  1998 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  148,  et  al. 
Organobromine  Production  Wastes; 
Identification  and  Listing  of  Hazardous 
Waste;  Land  Disposal  Restrictions; 
Listing  of  CERCLA  Hazardous 
Substances,  Reportable  Quantities:   Final 
Rule 


J  .-th 
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AGENCv 


r'ROTECnON 


40  CFR  Parts  14a,  261,  268,  271,  and 
302 

(FRL-5M»-9] 

RIN  2050-AD7« 

Organobromlne  Production  W  tsfHs 
Identification  and  Listing  of  HazdrUous 
Waste;  Land  Disposal  Restrictions; 
Listing  of  CERCLA  Hazardous 
Substances.  Raportabia  Quantities 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  is  adding  two  new 
hazardous  waste  codes  to  its  current 
lists  of  hazardous  waste  found  in  40 
CFR  part  261.  One  waste  type  to  be 
added  and  designated  by  the  hazardous 
waste  code  K140  is  floor  sweepings,  off- 
specification  product  and  spent  filter 
media  from  the  production  of  2,4.6- 
thbromophenol.  The  second  waste  is 
2.4,6-tribromophenol  and  is  being 
added  both  to  the  list  of  commercial 
chemical  products,  designated  by  the 
hazardous  waste  code  U408  and  to  the 
list  of  hazardous  constituents  in 
Appendix  VIII  of  40  CFR  part  261   EPA 
is  also  modifying  the  land  disposal 
treatment  standards  for  hazardous  waste 
in  40  CFR  part  268  by  adding  these  new 
wastes  The  effect  of  listing  this  waste 
will  be  to  subject  it  to  stringent 
management  and  treatment  standards 
under  RCRA.  as  well  as  to  emergency 
notification  requirements  for  releases  of 
hazardous  substances  to  the 
environment.  These  notifications  are 
required  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  and  the 
Emergency  Planning  and  Community 
Right  to  Know  Act  (EPCRA).  EPA  is  also 
issuing  Reportable  Quantity  (RQ) 
requirements  for  these  notifications. 
EPA  has  made  a  final  determination  not 
to  list  as  hazardous  ten  waste  streams 
from  the  production  of 
bromochloromethane,  ethyl  bromide. 


tetrabromobisphenol  A,  2,4.6- 
tribromophenol  wastewaters, 
octabromodiphenyl  oxide,  and 
decabromodiphenyl  oxide. 
DATES:  Effective  Date;  November  4. 
1998 

ADDRESSES:  The  official  record  of  this 
action  is  identified  by  Docket  number 
F-98-OBLF-FFFFF  and  is  located  at  the 
following  address:  EPA  Docket  Clerk. 
U.S.  EPA.  Crystal  Gateway  #1.  1st  Floor. 
1235  Jefferson  Davis  Highway. 
Arlington,  VA.  The  docket  is  open  firom 
9  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials  by  calling  (703) 
603-9230.  The  public  may  copy  100 
pages  from  the  docket  at  no  charge; 
additional  (  opins  «rf>  .$0  l.S  per  page. 
FOR  FURTHER    NjFORMATlON  COffTACT:  The 
RCRA/Supertund  Hotline,  at  (800)  424- 
9346  (toll-free)  or  (703)  412-9810.  in  the 
Washington.  DC  metropolitan  area.  The 
TDD  Hotline  number  is  (800)  553-7672, 
or  (703)  486-3323.  locally.  For  technical 
information  on  the  final  listing 
determination,  contact  Anthony  Can«ll 
at (703)  308-0458.  or 
carrell.anthonydepamail.epa.gov. 

For  technical  iniormation  on  the 
CERCLA  aspects  of  this  rule,  contact: 
Elizabeth  2^1ler,  Office  of  Emergency 
and  Remedial  Response  (5204G).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington.  DC  20460, 
(703)  603-8744 
SUPPt.EMENTARY  INFORMATION: 

This  rule  is  available  on  the  Internet. 
Please  follow  these  instructions  to 
access  the  rule  electronically:  From  the 
World  Wide  Web  (WWW),  type  http:// 
Mrww.epa.gov/epaoswer,  then  select 
option  for  Rules  and  Regulations. 

The  official  record  for  this  action  is 
kept  in  a  paper  format,  and  is 
maintained  at  the  address  in  the 
AOO«essES  section  at  the  beginning  of 
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A.  Development  of  Structure- Activity 
Relationship  (SAR)  Analyses 

B  Why  the  SAR  Analysis  of  2. 4. 6- TCP  and 
2.4.6-TBP  Constitutes  a  Scientific  Study 
That  Shows  Toxic  Effects 

Q  Issues  Regarding  the  Use  of  Structure- 
Activity  Relationship  (SAR)  Analysis 

D  Addition  of  Constituent  to  Appendix 
VIII 

E.  Plausible  Mismanagement  Scenario  and 
Other  Issues  in  the  Listing  Determination 
for  Waste  Solids  From  the  Production  of 
2 ,4 ,6-Tribromophenol 

P.  Listing  Determination  for  Wastes  From 
the  Production  of  Tetrabromobisphenol- 
A 

G.  Other  Issues 

V.  Conclusions 

VI  Land  Disposal  Restrictions 
A  Treatment  Standards  for  Organobromine 

Waters 
B  Applicable  Technology 
C  Capacity  Analysis  Results  Summary 

VII.  Waste  Minimization  Opportunities  in  the 
Industry 

VIII.  State  Program  Implementation 

A.  Applicability  of  Rules  in  States 

B.  Effect  on  State  Authorizations 
DC  Compliance  and  Implementation 

A.  Section  3010  Notification 

B.  Compliance  Dates  for  Facilities 

X.  Listing  as  CERCLA  Hazardous  Substances 

and  RQ  Adjustment 

XI.  Regulatory  Impact  Analysis  and 

Compliance  Costs 

A.  Regulatory  Impact  Analysis  Pursuant  to 
Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 

XII.  Paperwork  Reduction  Act 

XIII.  Unfunded  Mandates  Reform  Act 
XrV.  National  Technology  Transfer  and 

Advancement  Act 
XV.  Submission  to  Congress  and  the  General 
Accounting  Office 

I.  Affected  Entities 

Entities  potentially  affected  by  this 
action  are  those  which  handle  either  the 
waste  stream  or  the  chemical  being 
added  to  EPA's  list  of  hazardous  wastes 
under  RCRA,  and  to  the  CERCLA  list  of 
hazardous  substances,  entities  which 
need  to  respond  to  releases  of  hazardous 
substances,  states  that  are  required  to 
adopt  RCRA  hazardous  waste  programs. 
Affected  entities  include: 


Category 


Industry 


State,  Local.  Tnbai  Govt 
Federal  Govt 


AfiecteO  entities 


Generators  ot  the  listed  waste  solids  and  fitter  cartndges  from  ttie  production  of  2.4.6-tritxomophenol.  of  the 

product  2.4.6-tnbroo>ophefK)l,  or  entities  that  treat,  store,  transport,  or  dispose  oi  these  wastes 
State  and  Local  Emergency  Planning  entities 
National  Response  Center,  and  any  Federal  Agency  that  handles  the  listed  waste  or  chemical. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 


those  entities  that  EPA  now  is  aware 
potentially  could  be  affected  by  this 
action.  Other  entities  not  listed  in  the 
table  also  could  be  affected.  To 


determine  whether  your  facility  is 
regulated  by  this  action,  you  should 
examine  40  CFR  parts  260  and  261 
carefully  in  concert  with  the  amended 
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rules  found  at  the  end  of  this  Federal 
Register  document.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  COffTACT  section. 

H.  Le^al  Authority 

These  regulations  are  promulgated 
under  the  Solid  Waste  Disposal  Act 
(SWDA),  as  amended  bv  various  other 
Acts  over  time.  These  statutes  are 
commonly  referred  to  as  the  Resource 
Conservation  and  Recover\-  Act  (RCR.^) 
and  are  codified  at  Volume  42  of  the 
United  States  Code  (L'.SC).  sections 
6901  through  f-q92k  (42  I'  S.C  6901- 
69g2k]. 

Section  3001(al  of  RCR.\,  42  U  S.C. 
6921(a),  requires  EP.^  to  promulgate 
criteria  for  identifying  characteristics  of 
hazardous  wastes  and  for  listing 
hazardous  wastes  Section  3001  fb)  of 
RCR.^  requires  EPA  to  promulgate 
regulations   based  on  these  cntena. 
identifying  and  listing  hazardous  wastes 
which  shall  be  subject  to  the 
requirements  of  RCR.^  Subtitle  C. 

Hazardous  waste  is  defined  at  section 
1004(5)  of  RCR-^.  42  r  S  C   6903(.5! 
There  are  two  types  of  hazardous  waste. 
First,  hazardous  wastes  are  those  solid 
wastes  which  mav  cause  or  significantly 
contribute  to  an  increase  in  mortality, 
serious  irreversible  illness,  or 
incapacitating  reversible  illness.  In 
addition,  hazardous  wastes  are  those 
solid  wastes  which  mav  pose  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed 

EPA's  regulations  establishing  criteria 
for  listing  hazardous  wastes  are  codified 
at  volume  40  of  the  Code  of  Federal 
Regulations  (CFR)  at  §261.11  (40  CFR 
261.11).  Section  261.11  states  three 
criteria  for  identifvmg  c:haracteristics 
and  for  listing  wastes  as  hazardous. 

First,  wastes  may  be  classified  as 
"characteristic"  wastes  if  they  have  the 
properties  described  at  40  CFR  261,20 
which  would  cause  them  to  be  classified 
as  having  the  characteristics  of 
ignitability.  corrosivity.  reactivity  and 
toxicity 

Second,  wastes  may  be  classified  as 
acute  hazardous  wastes  if  they  are  fata! 
to  humans  at  low  doses,  lethal  in  animal 
studies  at  particular  doses  designated  in 
the  regulation,  or  otherwise  capable  of 
causing  or  significantly  contributing  to 
an  increase  in  serious  illness. 

Third,  wastes  may  be  listed  as 
hazardous  if  thev  contain  hazardous 
constituents  identified  m  appendix  VIII 
of  40  CFR  part  261  and  the  Agency 
concludes,  after  considering  eleven 
factors  enumerated  in  §261  ll(aK3), 
that  the  waste  is  capable  of  posing  a 


substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed.  Under 
§  261.11(a)(3),  a  substance  is  listed  in 
appendix  VIII  if  it  has  been  "showm  in 
scientific  studies"  to  have  toxic  effects 
on  life  forms 

Wastes  listed  as  hazardous  are  subject 
to  federal  requirements  under  RCRA  for 
persons  who  generate,  transport,  treat, 
store  or  dispose  of  such  waste  Facilities 
that  must  meet  the  hazard  waste 
treatment,  storage  and  disposal 
requirements,  including  the  need  to 
obtain  permits  to  operate,  are  commonly 
referred  to  as  RC;R,Ai  Subtitle  C  or 
"Subtitle  C  '  facilities.  Subtitle  C  is 
Congress'  original  statutory  designation 
for  that  part  of  RCR.\  that  directs  EPA 
to  issue  regulations  for  hazardous 
wastes  as  may  be  necessary  to  protect 
human  health  or  the  environment.  Thus, 
facilities  like  incinerators  or  landfills 
that  are  required  to  comply  with  RCRA 
requirements  for  hazardous  waste  are 
referred  to  as  Subtitle  C  incinerators  or 
landfills. 

Subtitle  C  is  codified  as  Subchapter  III 
of  Chapter  82  {Solid  Waste  Disposal)  of 
Volume  42  of  the  United  States  Code,  42 
U.S.C.  6921  thru  6939e  EPA  standards 
and  procedural  regulations 
implementing  subtitle  C  are  found 
generally  at  40  CFR  parts  260  through 

Section  3001(e)(2)  of  RCR.\  (42  U.S,C. 
6921(e)(2))  requires  EF.'^  to  determine 
whether  to  list,  as  hazardous,  wastes 
generated  by  various  chemical 
production  processes,  including  the 
production  of  organobromines 

Solid  wastes  which  are  not  hazardous 
wastes  mav  be  disposed  of  at  facilities 
which  are  overseen  by  state  and  local 
governments.  These  are  the  so-called 
subtitle  D  facilities.  Subtitle  D  is 
Congress'  original  statutory  designation 
for  that  part  of  RCR^'\  which  deals  with 
non-hazardous  solid  waste. 

Subtitle  D  is  codified  as  Subchapter 
rv  of  Chapter  82  (Solid  Waste  Disposal) 
of  Volume  42  of  the  United  States  Code 
(42  U.S.C.  6941  thru  6949a),  EPA 
regulations  affecting  subtitle  D  faciUties 
are  found  generally  at  40  CFR  parts  240 
thru  247.  and  255  thru  258, 

In  response  to  the  mandate  on 
organobromine  production  wastes  in 
RCR-^  section  3001  (eK2),  the  Agency 
undertook  a  two-year  study  of  the 
industry  and.  eventually,  listed  several 
wastes  from  the  production  of  ethylene 
dibromide  (EDB)  and  methyl  bromide. 

The  final  rule  listing  wastes  from  the 
production  of  EDB  was  published  in  the 
Federal  Register  on  February  13,  1986 
(51  FR  5327),  These  wastes  are  listed  in 
Title  40  of  the  Code  of  Federal 
Regulations  §  261.32  (40  CFR  261.32) 


and  are  designated  by  EPA  hazardous 
waste  numbers  K117,  K118.  and  K136. 
The  final  rule  listing  wastes  from 
methyl  bromide  production  was 
published  on  October  6.  1989  (54  FR 
41402).  These  wastes  are  listed  at  40 
CFR  261.32  and  are  designated  by 
hazardous  waste  codes  K131  and  K132. 
Methyl  bromide  and  ethylene  dibromide 
are  also  on  the  Appendix  VID  list  of 
hazardous  constituents. 

In  June  of  1991.  EPA  entered  into  a 
proposed  consent  decree  in  a  lawsuit 
filed  by  the  Environmental  Defense 
Fund,  et  al.  [EDF\.  Reilly.  Civ.  No.  89- 
0598  (D.D.C.)),  in  which  the  Agency 
agreed,  among  other  things,  to  publish 
propkosed  and  final  determinations 
whether  to  list  wastes  from  the 
production  of  the  five  other 
organobromine  chemicals  evaluated  in 
this  rulemaking. 

Under  a  recently  lodged  proposed 
consent  order  in  that  case,  the  Agency 
is  required  to  promulgate  on  or  before 
April  15,  1998  a  final  decision  on 
whether  or  not  to  list  these  wastes  as 
hazardous.  The  Agency  reserves  the 
right  to  evaluate  wastes  from  the 
production  of  other  organobromine 
compounds  in  the  future,  if  and  when 
such  an  evaluation  is  deemed  necessary. 

m.  Summarr  of  the  Proposed  and  Final 
Rules 

A.  Background  Analysis 

To  provide  a  sound  technical  basis  for 
this  listing  detennination,  EPA 
conducted  a  study  of  the  organobromine 
chemicals  industry  in  1991  and  1992. 
Six  firms  were  identified  as  currently 
manufactiiring  organobromine 
chemicals  at  eight  facilities  in  the 
United  States.  The  znajority  of 
organobromine  chemicals  are  currently 
sold  as  flame  retardants.  Most  are  solid 
compounds  that  are  incorporated  into 
polymers,  which  are  then  used  in  a 
variety  of  products.  Smaller  volumes  of 
organobromine  chemicals  are  used  as 
reagent  chemicals  and  pharmaceutical 
intermediates.  Under  the  authority  of 
RCRA  Section  3007,  EPA  sent 
questionnaires  to  these  firms  and  four  of 
them  were  selected  for  engineering  site 
visits.  These  four  facilities  account  for 
over  99  percent  of  total  domestic 
production.  Samples  of  process 
residuals  were  collected  during  the  site 
visits  to  familiarize  the  Agency  with  the 
types  of  materials  generated  by  the 
industry.  Later  in  the  study,  record 
samples  to  be  used  as  part  of  the 
technical  basis  to  decide  whether  a 
listing  rule  is  appropriate  were  collected 
at  facilities  of  the  two  largest  domestic 
producers.  EPA  published  a  proposed 
rule  on  the  listing  of  organobromine 
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wastes  in  the  Federal  Register  on  May 

11.  1994  (59  FR  24530).  The  Listing 
Background  Document  for  this  proposed 
listing  determination  contains  a  detailed 
description  of  the  Agency's  basis  for 
proposing  to  list  this  waste  stream,  and 
for  proposing  not  to  list  nine  other 
waste  streams;  EPA  proposed  to  defer 
action  on  one  waste.  The  public  version 
of  this  dociiment.  which  does  not 
contain  conBdential  business 
information,  can  be  copied  at  the  RCRA 
public  docket.  See  A00RE88E8  section. 

The  third  criterion  described  above 
for  listing  hazardous  wastes  in  40  CFR 
261.11.  is  applicable  to  the  listing  of 
organobromine  wastes.  That  is,  wastes 
may  be  listed  if  they  contain  hazardous 
constituents  identiBed  in  Appendix  VIII 
of  40  CFR  Part  261  and  the  Agency 
concludes  the  waste  is  capable  of  posing 
a  substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed. 

With  respect  to  the  otlner  two  criteria, 
the  wastes  under  consideration  here  are 
not  acutely  hazardous.  Further, 
"characteristic"  wastes,  in  general,  are 
not  Usted  separately,  since  their 
classification  depends  upon  whether,  on 
a  case-by-case  basis,  they  qualify  as 
wastes  based  on  various  tests  described 
in  the  regulations.  EPA  notes  that  any  of 
the  organobromine  wastes  could  be 
classiHed  as  "characteristic"  wastes  if 
they  "fail"  the  applicable  tests. 

B.  Summary  of  Proposed  Rule 

Consistent  with  its  regulations,  EPA. 
before  proposing  to  list  the 
organobromine  production  wastes 
determined  whether  there  were  present 
any  Appendix  VIH  constituents  and 
whether  there  was  information  on  any 
other  constituents  of  the  waste  that 
could  lead  to  health  or  environmental 
concerns.  The  health  eH^ects  data,  along 
with  other  factors  (generally  related  to 
exposure)  required  to  be  considered 
under  40  CFR  261.11(a)(3).  were  then 
evaluated  to  decide  whether  the  wastes 
should  be  listed  as  hazardous  wastes. 

In  this  rulemaking  EPA  has 
considered  all  relevant  factors  for  each 
waste  stream.  The  critical  factors,  which 
vary  depending  on  the  individual  waste 
stream,  were  identified  in  the 
rulemaking  record  for  the  proposal  and 
are  summarized  at  59  FR  24536  to 
24541  The  record  for  this  rule  contains 
responses  to  all  comments  submitted  on 
the  relevant  factors. 

EPA  proposed  not  to  list  as  hazardous 
nine  waste  streams  from  the  production 
of  organobromine  compounds.  The 
Agency  also  proposed  to  defer  action  on 
the  listing  determination  for  one  waste 
stream  from  the  manufacture  of 
tetrabromobisphenol  A  (TBBPA) 


because  of  inadequate  information  on 
the  process.  In  the  proposal  the  Agency 
stated.  "Based  on  comments  received, 
including  any  data.  EPA  may  choose, 
rather  than  deferring,  to  promulgate  a 
final  determination  either  to  list  or  not 
to  list  tetrabromobisphenol  A  waste  as 
a  hazardous  waste  under  RCRA"  (59  FR 
24537). 

EPA  proposed  to  list  as  hazardous  one 
waste  stream  from  the  production  of 
2,4.6-tribromophenol  (2,4.6-TBP).  The 
listing  of  this  waste,  as  noted  above, 
required  consideration  of  whether  an 
Appendix  VUI  constituent  was  present, 
while  none  of  the  constituents  had  been 
listed  in  Appendix  Vm  at  the  time  of 
proposal.  EPA  did  consider  that  the 
2.4.6-tribromophenol  present  in  the 
waste  would  liJtely  qualify  for  Appendix 
Vin  Usting.  Accordingly,  along  with  the 
proposed  hazardous  waste  listing,  EPA 
proposed  to  include  2,4.6- 
tribromophenol  in  Appendix  vm. 

The  proposed  addition  to  Appendix 
vm  is  discussed  at  59  FR  24531  and 
24538  While  EPA  did  not  have  a 
laboratory  study  directly  showing  that 
2.4,6-tribromophenol  has  toxic  effects 
on  life  forms,  the  Agency  explored  the 
use  of  structure-activity  relationships  to 
determine  whether,  nevertheless,  there 
are  other  types  of  scientific  studies  that 
could  indirectly  show  that  this 
compound  has  toxic  effects  and, 
thereby,  qualify  for  listing  on  Appendix 
Vni  under  40  CFR  261.11(a)(3) 
Structure-activity  relationships  involve 
the  use  of  health  effects  information  for 
a  compound  with  a  chemical  structure 
and  properties  very  similar  to  those  of 
the  chemical  of  concern.  The  Agency 
determined  that  this  technique  could  be 
used  for  2,4,6-tribromophenol  because 
the  chemical  behavior  and  mechanism 
of  action  for  this  compound  is  expected 
to  be  similar  to  its  chlorinrttf>d  analogue, 
2.4,6-trichlorophenol. 

After  considering  the  data  supporrmK 
the  Appendix  VIII  listing  determination 
and  factors  under  40  CFR  261.11(a)(3). 
EPA  proposed  to  list  as  hazardous  waste 
solids  and  filter  cartridges  from  the 
production  of  2.4.6-tribromophenol  and 
designate  it  as  K140.  These  waste  solid<, 
consisted  of  floor  sweepings  and  off 
sp>ecification  product  from  the 
production  of  2.4,6-tribromophenol. 
EPA  also  proposed  to  add  2.4,8- 
tribromophenol  to  the  list  of  commercial 
chemical  products  (as  U408)  that  are 
hazardous  wastes  if  discarded  (40  CFR 
261.33). 

Under  section  102(b)  of  CERCLA,  ail 
hazardous  wastes  newly  listed  under 
CERCLA  have  statutory  reportable 
quantities  (RQs)  of  one  jKjund  unless 
and  until  adjusted  by  regulation.  Waste 
U408  is  2.4.6-tribromophenol.  an 


individual  hazardous  substance  Based 
on  its  evaluation,  the  Agency  proposed 

an  ad'iu.sted  RQ  of  \m  pounds  for  2,4.6- 
tribromophenoi 

The  only  hazardous  constituent 
identified  in  the  other  wa.ste  proposed 
for  Usting.  K140,  is  2.4,6 
trihromophenol.  In  at  (ordance  with  *he 
RQ  adjustnient  methodology  for 
hazardous  waste  streams,  the  RQ  for 
K140  is  being  adiusted  to  100  pounds 
based  on  the  100  pound  RQ  of  its  only 
hazardous  constituent.  2,4.6- 
tribromophenol. 

C.  Additional  Opportunities  To 
Comment 

In  the  original  listing  determination, 
FP.^  presumed  that  the  plausible 
management  scenario  for  the  2,4,6- 
tnbromophenol  waste  solids  was 
disposal  m  an  unlined  landfill  This  was 
critual  in  the  .^geni  y's  determining  that 
the  waste  presented  a  substantial  risk. 
However  comments  on  the  rule  bv  the 
only  manufacturer  of  2,4.6- 
tribromophenol  showed  that  these 
wastes  had  been  sent  voluntarily,  over 
a  period  of  more  than  fifteen  years,  to 
a  number  of  different  Subtitle  C 
iandfills   .\ccordingly.  fPA  reevaluated 
the  management  s<;enano  to  comport 
with  the  actual  .Subtitle  C  disposal 
scenarios 

Since  EPAs  reexamination  evaluated 
ir;forniation  not  previously  placed  in  the 
record,  the  .\genc>  provided  notice  of 
this  new  information  and  its 
reevaluation  in  a  letter  dated  September 
3.  1997   This  letter,  sent  to  three 
commenters  on  the  onginal  proposal 
who  were  expecrted  to  have  a  direct 
interest  in  the  listing  of  the  particular 
waste,  added  additional  information  to 
the  niieniai.ing  record  and  explained 
the  Agency's  new  rationale  for  listing 
the  2.4.6-tribromophenol  waste  solids 

¥.V.\  received  comments  from  the 
three  entities  that  received  the  notice 
letter  One  commenter  supported  the 
decision  to  list  2,4,6-TBP  production 
wastes,  and  two  opposed  the  listing 
The  substance  of  the  September  3  letter 
and  FP.A  s  response  to  the  comments 
appears  below  in  Unit  IV. E  The  Unit 
I\  E  deals  with  response  to  comments 
on  the  plausible  mismanagement 
scenario  for  the  2.4,6-tribromophenoi 
waste  solids. 

The  commenter  supporting  the  listing 
decision  also  argued  that  EPA 
underestimated  the  risks  posed  bv 
disposal  of  the  2.4.6-TBP  waste  in  a 
Subtitle  C  landfill,  because  EPA  had 
ignored  the  presence  of  other  toxic 
contaminants  in  the  waste  The  Agency 
reexamined  the  analytical  data  for  the 
waste  samples  from  the  2,4.6- 
tribromophenol  production  waste. 
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Based  on  that  reexamination,  EPA  found 
that  the  waste  contained  another  toxic 
constituent  (ethylene  dibromidel  that 
appeared  to  further  support  the  listing, 
EPA  provided  additional  notice  of  this 
additional  con.stituent  to  the  interested 
party  that  is  the  sole  generator  of  the 
waste  in  a  letter  dated  )anuary  14.  1998 
The  generator  submitted  comments  on 
this  second  notice  letter,  and  Unit  r\',E 
also  discusses  the  Agency's  responses  to 
these  comments. 

D.  Final  Rule 

The  final  rule  promulgated  today  is 
based  on  consideration  of  all  comments 
submitted  on  the  proposed  rule, 
including  those  submitted  in  response 
to  the  reevaluation  in  the  September  3 
letter,  and  all  relevant  information 
available  in  the  rulemaking  record. 
Today's  rule  issues  the  final  listing  for 
2.4,6-tnbromophenol  as  a  hazardous 
constituent  in  Appendix  VIII  of  40  CFR 


part  261 .  promulgates  the  listing  of  floor 
sweeping,  off-specification  product  and 
spent  filter  media  from  the  production 
of  2,4,6-tnbroniophenol  as  hazardous 
waste  K140  (40  CFR  261,32)  and  lists 
the  2.4,6-tnbromophenol  commercial 
chemical  product  as  a  hazardous  waste 
when  discarded,  with  a  waste  code  of 
U408  (40  CFR  261,33  (f)).  These  listings 
are  based  on  the  presence  in  the  waste 
of  2,4,6-tribromophenol.  EPA  also  has 
determined  not  to  list  any  of  the  other 
wastes  described  in  the  proposed  rule, 
including  wastes  from  the  production  of 
tetrabromohisphenol  A.  on  which  the 
.^gencv  had  originally  proposed  to  defer 
a  final  decision. 

Also  included  in  today's  final  rule. 
the  Agency  is  adding  2,4.6- 
tribromophenol  and  K140  to  the  list  of 
CERCLA  hazardous  substances  in  Table 
302  4  of  40  CFR  302  4  CERCLA  defines 
the  term   "hazardous  substance"  chiefly 
by  reference  to  various  Federal 


environmental  statutes.  For  example, 
the  term  includes  "any  hazardous  waste 
having  the  characteristics  identified 
under  or  listed  pursuant  to  RCRA 
Section  3001."  Thus,  on  the  effective 
date  of  today's  rulemaking,  when  2,4,6- 
tribromophenol  and  K140  are  added  as 
RCRA  hazardous  wastes,  these  wastes 
automatically  become  CERCLA 
hazardous  substances.  In  today's  final 
rule,  EPA  also  is  adjusting  the 
reportable  quantities  (RQs)  for  2.4,6- 
tribromophenol  (U408)  and  K140  to  100 
pounds  in  Table  302,4  of  40  CFR  part 
302. 

In  the  subsequent  sections  of  today's 
notice,  EPA  responds  to  public 
comments  received  on  the  proposal  and 
on  the  reevaluations  and  provides  its 
reasons  for  changing  the  final  rule  from 
proposal  or  decUning  to  make  changes 
suggested  by  commenters.  Table  1 
summarizes  the  basis  for  the  listing 
determinations. 


Table  i,— Basis  for  Listing  Determinations 


Product 


Dtoromomethane 


Ethyl  BromkJe 


Waste  stream 


Tetrabronooispfienoi  A 
OctabromoOiphenyi  oxioe 


Decat>romoOip>henyl 

oxioe 


TetraD^o'^obisD'^enol  A 


TrTbro~ioDheool 


Fitters  

Wasiewaters    , 

Fitters       

Wastewaters  

Wastewaters  

Fitter  cake  

Wastewaters  « 

Fitter  cake  

Wastewaters  

Ofl-spe^tica'ion  proouct 
Wastewaters  


Analysis 


Dectsion 


Very  small  volume  (less  ttnan  1  kkg/yr)  One  pro- 

oucer 

Deep-well  m^eaec  a*  site  wfT  app'oved  no-migra- 
tion  petition  (onty  or,e  prootjcer). 

Very  small  volume  stream  (less  ttan  1.5  kkg^)  .. 

Only  constituent  lOentrfied  is  ettiand  at  low  con- 
centration 

Stream  is  already  iistea  as  K131  for  methyl  bro- 
mioe   Also  contains  '6  OOCi  OQ"^  •"t>'-omoonenol. 

Toluene  anc  Orommatec  diC>enzoturans  present  at 
levels  Detow  concern  Assuming  wofs'  case  tor 
ieachate  nsk  fo'  the  maximally  exposed  irKll- 
viOuai  estimarec  to  be  betow  10'*  tor 
octapfomcxjipnenvi  oxioe 

Ma|0'  constituen'  o'  concern,  txominated 
dioenzoturans  snows  minimal  risk;  soiubtlity  of 
octatxomodipneny'  oxioe  is  very  low:  niodeUng 
ot  worst  case  for  wastewaters  showec  nsk 
Oelow  10   Mor  cxtapromooipnenyl  oxioe 

The         maiof         constituen-  m         waste 

(decabromcxiioheny  cxioe  cojic  no-  t>e  quan- 
tifiefl  Assuming  wors*  case  'c  leacnate,  risk 
Deiov.  10  "  leve^  because  q'  .e^  to*  solubility 
tor  this  chemica 

The  major  constituent  in  waste 
(decabro^oaipne'^v  oxKie)  could  not  t>€  quan- 
tifiec  Assj'^mc  w,jrs-  case  tor  leachate,  nsk 
beiow  •:    '   e.e  Decause  oi  very  tow  solutxlity. 

TetrabromoDisonenoi  a  is  ot  relatively  tow  toxtoity 
anc  has  ii-":'ec  --opi!:''.  Levels  o1 
tritKomophenoi  ir,  leacnate  are  below  Vnose  lor 
corK»m. 

Used  structure  activity  relattonship  analysis  for 
tribromopherKd.  Data  collected  indicate  re- 
leases during  oeep-well  injectton  are  not  likely 
to  occur  Of  wouW  t>e  of  low  nsk. 
Tnbromophenol  not  detected  m  groundwater  at 
site. 


No  Ust 

No  List, 

No  List. 
No  Ijst. 

Already  listed  waste. 

Nokst. 

No  Ust 

No  list 

NoksL 
NoksL 
No  list. 


t'.i'O 
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i  ABLE  1 .— bASIS  FOR  LISTING  DETERMINATIONS — Continued 


Product 


Waste  stream 


Analysis 


FkxK     sweepmgs.      ofl-speahcation     Used   structure   activity   relationship   analysis   to 


proOuct  ancl  spent  fitter  meOta  from 
the  production  of  2.4.6- 
tr<xomopheoo<;  discarded  commer- 
aal  chemical  product 


Decision 


show  carcirKjgenicrty   o(   triOromopr>erK)i    High 
coocentration  of  chemical  m  solids  and  TCLP  | 
leachate.  MoOle  in  leachate  and  would  present 
high  risk  II  ral«as«d  trom  landfill,  even  a  Sub- 
title C  landfiN. 


List  as  riazaraous  ^as'e 
(K140)  anc  cO'"i"ier- 
aal  che'nical  product 
(U408). 


IV.  Response  to  Comments 

Seven  parties  submitted  comments  on 
the  proposed  rulemaking.  Comments 
were  received  from  two  companies  that 
manufacture  bromine  products,  one 
trade  association  representing  industrial 
chemical  producers,  two  manufacturers 
of  chemical  products  other  than 
bromines,  one  company  involved  in  the 
treatment  and  destruction  of  hazardous 
and  toxic  wastes,  and  one 
environmental  interest  group.  The  major 
issue  addressed  by  commenters  to  the 
original  proposal  was  the  Agency's  use 
of  structure-acrtivify  relationship  (SAR) 
analysis  to  support  a  listing 
determination.  The  major  issue 
addressed  with  respect  to  the  September 
3  reevaluation  was  on  EPA's  use  of 
Subtitle  C  landnils  as  a  mismanagement 
scenario  for  modeling  purposes  and  the 
assessment  of  risk  relating  to  Subtitle  C 
landfills.  EPA  also  discusses  the  January 
14,  1998  reevaluation  of  additional 
constituents  found  in  the  2,4.6-TBP 
production  wastes.  More  detailed 
summaries  of  the  comments  and 
complete  Agency  responses  are 
provided  in  the  Public  Comment 
Summary  k  Response  Document  and 
the  Supplementary  Comment  Summary 
&  Response  Document  prepared  for 
comments  on  the  September  3.  1997. 
and  January  14.  1998  letters.  These 
documents  are  included  as  appendices 
to  the  Listing  Background  Document 
supporting  today's  rule  (available  in  the 
public  docket — see  addresses  section). 

Before  addressing  the  public 
comments  in  detail,  some  of  the  basic 
concepts  related  to  the  use  of  SAR 
analysis  for  this  rulemaking  are 
addressed  here. 


A.  Development  of  Structure-Activity 
Relationship  (SAB)  Analyses 

1.  Principles  Related  to  SAR  Analyses 

In  the  preamble  to  the  proposed  rule. 
£PA  briefly  discussed  the  basis  for  using 
SAR  analyses  for  regulatory  purposes. 
The  scientific  process  used  in  SAR 
analysis  also  was  presented  in 
Development  of  Provisional  Human 
Health  Reference  Value  for  2,4,6- 
Thbmmophenol  and  the  Listing 
Background  Document  for  the  proposed 
listing  {henceforth  collectively  termed 
"the  Listing  Background  Document.") 
SAR  analyses  are  based  on  the 
observation  that  structurally  similar 
compounds  have  similar  chemical 
properties.  Thus,  they  may  be  absorbed, 
distributed,  and  metabolized  in  similar 
ways,  and  may  have  similar 
mechanisms  of  action  and  toxic 
properties.  If  two  compounds  or  a  group 
of  compounds  are  chemically  related, 
toxicologic  data  for  one  or  more 
compounds  in  the  group  can  be  used  to 
predict  the  toxicologic  effects  of  other 
compounds  in  the  group,  The  more 
closely  related  two  compounds  are.  the 
more  similar  their  toxic  properties  are 
likely  to  be. 

The  validity  of  SAR  analysis  is  related 
to  the  degree  of  similarity  of  the 
candidate  (the  compound  for  which 
adequate  toxicity  information  are 
lacking)  and  the  surrogate  (the  chemical 
used  as  the  basis  for  the  analysis),  and 
the  amount  of  information  available  on 
how  any  differences  between  the  two 
chemicals  affects  their  activity.  Because 
chemical  similarity  plays  a  critical  role 
in  SAR  analysis,  this  discussion  begins 
with  a  brief  primer  on  chemical 
structure. 

The  periodic  table  of  the  elements 
arranges  elements  in  order  of  increasing 
atomic  number,  in  a  manner  that  shows 
their  chemical  relatedness.  Elements 


that  are  in  the  same  column  on  the 
periodic  table  have  the  same  number  of 
electrons  in  their  outer  shell,  and  are 
chemically  similar.  Elements  that  lack 
one  electron  in  their  outer  shell  are  in 
the  same  column,  and  are  called 
halogens.  This  group  includes  fluorine, 
chlorine,  bromine,  and  iodine,  which 
react  in  chemically  sinuui.'  uays. 
Bromine  and  chlorine  are  the  most 
similar  halogens:  fluorine  binds  to 
carbon  much  more  stmnwU  than  do 
chlorine  or  bromine,  while  the  reactivity 
of  iodine  is  also  influenced  bv  its  larger 
size.  When  chemical  group '^  r>-pia<  *-  the 
hydrogen  atoms  in  organic    (  artx.n 
containing)  molecules,  the  molecules 
are  called  "substituted."  The  chemical 
groups  that  do  the  substituting  are 
called  "substituents,"  and  play  a  large 
role  in  determining  the  chemical 
reactivity  of  the  compound. 

Figure  1  compares  the  structures  of 
the  two  compounds  studied  in  the  S.^R 
analysis,  and  shows  the  st!-u(  turt'  at  nie 
parent  compound,  phenol.  2,4.6- 
Trichlorophenol  (TCP)  is  phenol  with 
chlorine  substitution  at  the  2-.  4-,  emd  6- 
positions  Similarly.  2,4,6- 
tribromophenol  (TBP)  is  phenol  with 
bromine  substitution  at  the  2-.  4-.  and  6- 
positions.  Thus,  the  two  compounds  are 
phenols  substituted  with  closely  related 
halogens  at  the  same  positions.  Note 
that  both  the  position  and  number  of 
substitutions  are  the  same  in  the  two 
compounds.  If  the  two  compounds  were 
substituted  by  different  numbers  of 
halogen  atoms,  or  at  different  positions 
from  each  other,  they  would  be 
expected  to  be  less  similar  chemically 
and  physically.  This  is  because  both  the 
type  and  location  of  the  substitution 
contribute  to  the  electronic,  steric,  and 
other  attributes  of  the  molecule.' 

BtlLINC  COD€  868C--S0.P 


'  W«««r  I .  N  Tru»blood,  «nd  C  M.  Knoblar.  1976. 
Cham  On*  Naw  York.  NY:  McGraw-Hill  pp.  2S-2«. 
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Figure  1  -  Structures  cf  2,4,6 
compound,  phenol . 


-  TCF 


tr.d  the  parent 


BILUNG  COOC  UtO-ethC 

2  Stnacture-Activity  Relationship 
Analysis 

In  the  proposed  rule.  EPA  developed 
a  QuanUtative  SAR  (QSAR!  analysis  for 
2  4,6-TBP  using  2,4.6-TCP  as  the 
surrogate,  and  attempting  to  ad)ust  the 
cancer  slope  factor  based  on  the  closely 
related  electronic  properties  of  bromine 
and  chionne  However,  EPA  received  a 
number  of  comments  stating  that  this 
analysis  was  too  oversimplified  to  be 
reliable  In  particular,  commenters 
stated  that  additional  parameters  should 
be  used  in  such  an  analysis.  It  was 
suggested  that  data  on  hydrophobicity  (a 
descnplion  of  the  degree  to  which  a 
compound  repels  water)  and  steric 
effects  be  incorporated  into  the  analysis 
Information  on  the  hydrophobicity  of  a 
molecule  is  relevant  to  understanding 
how  a  molecule  distributes  in  the  body 
(eg,  fatty  tissues  versus  blood),  whether 
It  accumulates  in  the  fat,  and  the  ease 
or  difficulty  with  wmch  the  molecule 
mav  move  across  cell  membranes  to  its 
site  of  action  T^is  attribute  of  a 
molecule  is  often  expressed  as  the 
octanol-water  partition  coefficient, 
which  quantitatively  indicates  the 
degree  to  which  the  compound 
partitions  to  either  water  or  lipid 
matenals  The  water  solubility  of  e 
molecule,  i.e  .  the  amount  that  will 
dissolve  in  pure  water,  also  influences 
the  octanol-water  partition  coefficient 
Stenc  (spatial)  efTects,  which  are  caused 
bv  the  different  orientation  of  atoms  in 
space  relative  lo  each  other,  are 


important  because  thev  provide 
information  on  whether  the  molecule's 

size  and  shape  allow  it  to  ir.teract  vdth 
receptors  m  bioiogicai  systems,  such  as 
enzymes,  hormones,  and  genetic 
material. 

EPA  has  re-evaluated  the  SAP 
analysis  in  light  of  these  comments,  ana 
agrees  that  additional  parameters  could 
have  been  considered,  however, 
available  data  ere  insufficient  to 
adequatelv  account  for  these  additional 
parameters  Despite  the  lack  of  adequate 
information  to  evaluate  all  parameters 
affecting  the  relative  toxicity  of  2,4.6 
TCP  and  2,4,6-TBP.  the  Agencv  believe? 
that  these  compounds  are  so  similar  that 
It  is  appropriate  to  use  the  2,4.6TCF 
slope  factor  as  an  estimated  slope  factor 
for  2,4.6-TBP  Many  of  the  toxicoiogical 
similarities  are  discussed  further  m  the 
following  sections  In  addition  the  verv 
factors  suggested  by  comments  for 
consideration,  as  noted  above  provide  a 
further  basis  for  showing  how  these  two 
chemicals  are  closely  related.  For 
example,  when  the  Agency  adjusted  the 
slope  factor  for  electronic  effects,  the 
change  was  less  than  1%.  Also,  a  key 
measure  of  hydrophobicity,  the  log  of 
the  octanol-water  partition  coefficients 
(log  Kow),  is  similar  for  these  two 
chemicals,  the  values  of  log  Ko,  are  4.23 
for  2,4,6-TBP  and  3,69  for  2.4.6-TCP  All 
of  these  factors  lead  the  Agency  tc 
conclude  that  2.4,6-TCP  can  be  usee  as 
a  direct  surrogate  for  2,4.6-TBF 


3.  2,4,6-TBP  Slope  Factor  and  Risk 

Estimate 

Although  EPA  is  using  the  2,4,6-TCP 
cancer  slope  factor  as  a  default  for  2,4.6- 
TBP,  the  Agency  examined  the  impact 
of  modifying  the  cancer  slope  factor  in 
response  to  public  and  favorable  peer 
reviewer  comment,  to  account  for  the 
difference  in  molecular  weight  of  2,4,6- 
TCP  and  2,4,6-TBP. 

The  molecular  weight  of  a  compound 
is  the  weight  in  grams  of  a  specified 
number  (a  mole)  of  molecules  of  that 
compound,  and  is  used  to  convert 
between  the  weight  of  a  sample  of  a 
compound  and  a  measiire  of  the  number 
cf  m.olecules  in  that  sample.^  Because  a 
bromine  atom  is  heavier  than  a  chlorine 
atom,,  one  gram  of  2,4,6-TBP  has  fewer 
molecules  in  it  than  does  a  gram  of 
2.4.6-TCP.  and  therefore  a  gram  of  2,4.6- 
TBP  would  be  less  potent  than  a  gram 
of  2,4.6-TCP  ail  other  things  being 
equal  This  is  because  chemically- 
nduced  cancer  results  from  molecules 
binding  to  DNA  or  to  another  molecule 
in  the  body,""  anc   T.en-fcre,  a 
compound  s  cant  f  potency  is  related 
most  direct:^  ic  the  r.umber  of 
molecules  admanistered  iraiher  •,',{•,:.  '^f 
weight  alonei   ,^s  a  resuit   the  1,4,6  I  LJ 
slope  factor  mas  r*  miullipiied  by  the 


•  Wa»er   '    KN   T -jKjrroc,  anc  C.SA.  KjiODiC 
19'6  Chery  Onf   Nfv  ^  r.-t.  NY:  McGraw-Hill  pp. 
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'William  CV   «rc     '-'    ^e.!.t^..~f<'-    -^'^ 
Chemic*:  carcmogenefj   ir,    *,-r>(-_-    v,,^  .  ).  DouU. 
ar-c  C,  L  Ki»Ai*er,   C*!*--»''  s-c  '.ki.     »  Toxicttlofj: 
Tr.f  Basic  Science  o(  r-o-scr,i.  <*•,-  fC   N.»w  York. 
N>    Per^smon  Press   pr    '  ''"    -  '*• 
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ratio  of  the  2.4.8-TCP  molecular  weight 
(197)  to  the  2.4.6-TBP  molecular  weight 
(331).  Adjusting  for  molecular  weight 
would  result  in  a  default  value  for  the 
2.4.6  TBP  CSF  of  6.5x10  - '  (mg/kg/ 
day)" '.  compared  with  l.lxlO"^  (mg/ 
kg/day)-  '  for  2.4,6-TCP.  If  this  slope 
factor  were  applied  in  a  risk  analysis  in 
the  preamble  to  the  proposed  rule,  it 
would  have  little  effect  on  results.  Using 
the  corrected  cancer  risk  factor,  the 
estimated  individual  risk  from  exposure 
to  2.4.6-TBP  in  groundwater  would  be 
4.2x10-*  and  1  2x10    ''  for  the  off- 
specification  product  and  the  filter 
cartridges,  respectively,  compared  with 
risks  of  7x10  -  *  and  2x10  "  *  calculated 
without  the  correction  in  the  proposed 
rule.  These  changes  are  minor  and 
would  not  change  the  Agency's 
decision,  i.e..  the  risks  posed  by  these 
wastes  warrant  control  through  listing. 

4.  Notice  and  Comment  for  the  Use  of 
anSAR 

To  check  its  analysis.  EPA  subjected 
it  to  both  internal  Agency  review  and 
external  peer  review.  External  peer 
review  was  solicited  on  a  draft  of  the 
Public  Comment  Summary  &  Response 
Document.  As  background,  the  peer 
reviewers  were  provided  the  risk 
assessment  section  of  the  Listing 
Background  Document  for  the  proposal 
and  the  public  comments  on  that  part  of 
the  proposal.  Three  individuals  with 
experience  in  SAR  analyses  were  asked: 
(1)  Is  the  SAR  presented  for  2.4.6-TBP 
sufHciently  rigorous  to  be  scientiTically 
defensible  and  could  the  reviewers 
identify  major  areas  of  uncertainty  with 
the  analysis?  (2)  Is  it  appropriate  for  the 
Agency  to  conclude  that  2.4.6-TCP  and 
2.4.6-TBP  are  similar  and  is  2.4.6-TCP 
an  appropriate  surrogate  for  2,4,6-TBP? 
(3)  Was  all  of  the  available  information 
about  the  mechanism  of  toxicity  for 
2,4.6-TBP  considered?  (4)  Is  there  any 
genetic  toxicity  data  that  could  be 
included  in  the  analysis?  and  (5)  Could 
any  additional  information  be  provided 
to  strengthen  the  Agency's  conclusions? 

All  three  peer  reviewers  agreed  that  a 
SAR  analysis  was  appropriate  for  this 
rule.  Additionally,  the  peer  reviewers 
agreed  that  2.4.6-TCP  is  the  most 
appropriate  surrogate  for  2.4,6-TBP.  and 
that  it  is  appropriate  to  use  the  cancer 
potency  factor  for  2.4.6-TCP  as  a  default 
value  for  2,4,6-TBP.  (One  commenter 
also  suggested  that  the  potency  factors 
be  adjusted  for  the  differences  in 
molecular  weight.  This  confirmed  EPA's 
analysis.  EPA  has  addressed  the 
substantive  technical  issues  raised  by 
the  commenters  in  a  detailed 
memorandum  to  the  file,  which  is  in  the 
docket. 


B.  Why  the  SAR  Analysis  of  2.4.6-TCP 
and  2.4.6-TBP  Constitutes  a  Scientific 
Study  That  Shows  Toxic  Effects 

1.  Why  This  Is  a  Scientific  Study 

Although  EPA  usually  uses  controlled 
animal  studies  or  epidemiological 
studies  of  human  exposure  as  the  basis 
for  its  regulations.  40  CFR  261.11(a)(3) 
does  not  preclude  the  use  of  other  types 
of  scientific  studies.  Moreover.  EPA's 
interpretation  of  its  own  regulations  to 
include  SAR  analysis  as  a  scientific 
study  is  entitled  to  substantial 
deference. 

SAR  analysis  is  interpreted  by  EPA  to 
be  a  scientific  study.  The  scientific 
principles  on  which  SAR  analyses  are 
based  were  developed  from  many  years 
of  chemical  review  and  analysis  and. 
more  recently,  toxicity  studies  on 
related  compounds.  For  example,  the 
SAR  analysis  for  2.4,6-BP  rests  not  only 
on  the  chemical  similarity  of  2.4,6-TBP 
and  2.4.6-TCP,  but  also  on  toxicity 
studies  showing  structurally  similar 
brominated  and  chlorinated  compounds 
to  be  related  in  terms  of  whether  they 
are  carcinogens.  These  studies  are 
discussed  in  more  detail  in  Section 
III.C.3.  of  this  preamble. 

EPA  has,  in  the  past,  relied  on 
scientific  studies  in  the  form  of 
sophisticated  statistical  analyses  that  are 
one  step  removed  from  a  laboratory 
study  much  in  the  same  way  SAR 
analysis  is.  In  addition,  EPA  has  used 
meta-analyses,  a  statistical  tool  for 
combining  the  data  from  multiple 
studies,  in  several  risk  assessments, 
including  the  risk  assessment  for 
environmental  tobacco  smoke.* 

Furthermore,  the  controlled  animal 
studies  performed  on  2.4.6-TCP  are 
indisputably  scientific  studies  and  these 
studies,  with  the  aid  of  SAR  analysis, 
show  that  2,4,6-TBP  is  a  potential 
carcinogen,  as  discussed  below. 

2.  Does  It  "Show"  Toxic  Effects? 

Section  40  CFR  260.11(a)(3)  does  not 
specify  that  EPA  must  conduct 
laboratory  studies  that  directly 
implicate  the  precise  chemical.  In  this 
case,  the  finding  that  2.4.6-TCP  is 
carcinogenic  in  animal  studies,  together 
with  the  SAR  analysis  demonstrating 
the  close  chemical  similarity  of  2,4.6- 
TCP  and  2.4.6-TBP.  shows  that  2.4.6- 
TBP  is  expected  to  be  carcinogenic 
because  they  provide  a  sound  basis  for 
EPA  to  infer  the  toxic  effects  of  2,  4,  6- 
TBP  from  the  toxic  effects  demonstrated 
for  2,4,6-TCP.  as  noted  below. 


It  also  is  important  to  recognize  that 
all  scientific  studies  that  actually 
measure  toxic  effects  in  a  laboratory 
have  some  level  of  uncertainty  when 
used  as  the  basis  for  regulatory  action. 
Uncertainty  is  caused  by: 

a.  Extrapolation  from  animal  models 
to  humans; 

b.  Variable  responses  among  animals 
within  a  study; 

c.  Statistical  variability  of  results 
between  different  studies  (i.e..  if  the 
experiment  were  to  be  repeated,  one 
would  not  necessarily  observe  exactly 
the  same  tumor  incidences); 

d.  Extrapolation  from  high  laboratory 
doses  to  low  actual  human  exposures; 
and 

e.  Extrapolation  to  humans  from 
studies  in  animals  that  live  for  a  fraction 
of  the  human  life  span. 

Uncertainty  in  carcinogen  assessment 
is  discussed  in  detail  in  EPA's  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment,  and  articles  cited  therein.' 

From  a  scientific  perspective  it  is 
impossible  to  "show"  anything  without 
some  uncertainty.  Therefore.  EPA 
interprets  the  language  of  the  regulation 
as  a  requirement  to  "show  "  with  a 
scientifically  reasonable  level  of 
uncertainty.  In  this  case,  the  level  of 
uncertainty  associated  with  this 
particular  SAR  is  reasonable  for  the  two 
chemicals  being  compared  in  this 
rulemaking  because: 

•  2,4.6-TBP  and  2.4.6-TCP  are  both 
tri-halogenated  phenols  with 
substitutions  at  the  same  positions; 

•  The  physical  and  chemical 
properties,  such  as  the  octanol-water 
partition  coefficient  and  the  water 
solubility,  of  the  compounds  are  siipilar; 

•  Available  genetic  toxicity  data  show 
consistent  results  for  2.4.6-TCP  and 
2.4.6-TBP;  and 

•  Examples  in  the  literature  and  in 
Section  C.3  of  this  preamble  (e.g..  1.2- 
dibromoethane  and  1.2-dichloroethane) 
support  the  idea  that  if  a  chlorinated 
compound  is  a  carcinogen,  the 
compound  formed  by  substitution  of  a 
chlorine  with  bromine  will  still  be  a 
carcinogen. 

Some  commenters  provided  examples 
of  chemical  pairs  where  SAR  analysis 
would  be  inappropriate,  such  as 
benzene/toluene  and  methanol/ethanol 
(see  Figure  2  and  the  accompanying  text 
for  a  further  discussion  of  these 
chemicals).  EPA  agrees  that  for  these 
pairs,  a  SAR  analysis  should  not  be  used 
for  regulatory  purposes.  However,  the 
data  support  a  conclusion  that  the 
structural  and  chemical  similarities 


'  USEPA  1992  Respiratory  health  effects  of 
passive  smoking:  Lung  cancer  and  other  disorders. 
ORD.  USEPA.  Washington  DC.  20460.  EPA/600/6- 
90/006F. 


'  Proposed  Guidelines  for  Carcinogen  Risk 
Assessment.  Federal  Register  61(79):  17960-18011. 
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between  2.4.6-TBP  and  2.4,6-TCP  are 
much  stronger  than  those  in  the  pairs  in 
Figure  2.  and  thus  the  uncertainty  for 
the  current  rulemaking  is  much  less 
than  the  uncertainty/error  would  be  for 
a  SAR  analysis  for  any  of  the  chemical 
pairs  in  the  counter  example.  EPA  has 
determined  that  these  data  support  the 
regulation  of  2,4,6-TBP  under  RCR-A, 
because  they  reasonably  support  a 
conclusion  that  2.4.6-TBP  has  a  level  of 
carcinogenicity  comparable  to  that  of 
2,4,6-TCP.  a  known  carcinogen. 

C.  Issues  Regarding  the  Use  of 
Structure-Activity  Relationship  (SAR) 
Analysis 

1.  Use  of  SARs  to  Support  Listing 
Constituents  in  Appendix  VIII 

All  seven  commenters  addressed  the 
use  of  structure-activity  relationships 
(QSARs)  in  this  rulemaking.  Two 
commenters  stated  that  SAR  analysis 
cannot  be  used  to  support  listing  a 
constituent  in  Appendix  \'III.  citing  the 
language  of40  CFR  261. lliaH3).  which 
states  that  constituents  may  be  listed  in 
Appendix  VIII  "only  if  thev  have  been 
shown  in  scientific  studies  to  have 
toxic,  carcinogenic,  mutagenic,  or 
teratogenic  effects  on  humans  or  other 
life  forms."  The  commenters  stated  that 
SARs  are  not  equivalent  to  empirical 
data,  do  not  represent  "scientific 
studies"  and  do  not  show  that  2.4,6- 
tribromophenol  has  toxic  effects  on  life 
forms.  Therefore,  the  commenters  stated 
that  information  on  stnicture-activity 
relationships  cannot  be  used  to  list 
constituents  in  .Appendix  VIII  and, 
consequentiv,  may  not  be  used  to  list 
hazardous  wastes  under  EPA's 
regulation. 

EPA  disagrees  with  the  conunenters. 
The  commenters  interpret  "shown  in 
scientific  studies"  to  mean  directly 
shown  in  laboratory-  studies  that  pertain 
to  the  constituent  in  question.  EPA  does 
not  interpret  the  phrase  so  narrowly. 
SAR  analysis  ."^presents  a  valid 
scientific  approach  for  assessing 
toxicity.  As  noted  above.  EP.A.  has 
concluded  that  there  is  sufficient 
similarity  between  2,4.6-TBF  and  2,4.6- 
TCP  to  lustify  using  a  SAR  analysis  for 
this  rulemaking. 

EPA's  use  of  S.'KR  analysis  in 
regulatory-  programs  is  not 
unprecedented  EPA  has  used  SAR 
analysis  for  assessing  the  hazards  of 
chemicals  to  human  health  and  the 
environment  for  15  years  in  the  New 
Chemicals  Program  under  section  5  of 
TSCA.  The  process  of  using  SAR  takes 
into  account  the  similarity  of  the 
surrogate  chemicals  with  regard  not 
only  to  chemical  structure  and 
functional  reactive  groups,  but  physical/ 


chemical  properties  as  well  (e.g.,  water 
solubility  and  octanol/water  partition 
coefficients).  Physical/chemical 
properties  such  as  water  solubifity  and 
octanol/water  partition  coefficients  are 
important  because  they  are  related  to 
how  a  compound  is  absorbed  and 
distributed  in  the  body.  In  particular, 
the  octanol/water  partition  coefficient  is 
a  measure  of  a  compound's  relative 
solubility  in  octanol  and  water,  and  is 
related  to  how  well  a  compound 
dissolves  in  fat  versus  the  blood.  The 
octanol/water  partition  coefficient 
describes  a  compound's  hydrophobicity, 
which  was  mentioned  in  Section  III. A. 2. 
of  this  preamble.  In  cases  where  direct 
chemical-specific  toxicity  data  are 
lacking  and  where  appropriate  analogue 
chemicals  exist  to  allow  valid 
comparisons  to  be  drawn.  SAR  analysis 
represents  a  scientifically  valid 
approach  for  assessing  the  potential 
toxicity  of  a  chemical.  .\s  discussed  in 
Section  IIl.B  of  this  preamble.  EPA 
regards  SAR  as  "scientific  studies"  and 
beheves  that  the  SAR  analysis 
conducted  for  this  rulemaking  does 
"show"  toxic  effects  of  2.4.6-TBP 
sufficiently  to  support  its  listing  in 
Appendix  VIII, 

2.  Use  of  SARs  Is  a  Departure  From 
Agency  Policy 

Two  commenters  staled  that  the  use 
of  SAR  analysis  in  this  rulemaking 
represents  a  departure  from  Agency 
policy  The  commenters  added  that  the 
use  of  SARs  in  making  hazardous  waste 
determinations  establishes  a  new 
criterion  for  identifying  hazardous 
wastes  and  the  public  was  not  given 
sufficient  opportunity  to  comment  on 
this  new  criterion 

The  Agency  agrees  that  this  listing 
represents  a  new-  element  in  the 
.•^gencv's  hazardous  y%aste  Usting 
determination  policy  in  that  this  is  the 
first  listing  to  use  S.AR  as  a  basis  for 
listing  a  waste  stream  as  hazardous. 
However,  the  SAR  analysis  is  consistent 
with  40  CFR  260.11(a)(3)  of  EPA's 
regulations,  since  EPA's  decision  to  Ust 
a  constituent  in  Appendix  VIE  makes 
use  of  a  scientific  study  that  shows  the 
toxic  effects  of  that  constituent.  There 
has  been  adequate  opportunity  to 
comment  on  this  issue,  since  the 
Agencv  explained  in  the  proposal  that  it 
was  interpreting  40  CFR  260.11(a)(3)  to 
allow  use  of  structure-activity 
relationships.  Indeed,  the  bulk  of 
comments  on  the  proposed  rule  dealt 
with  the  highly  technical  issue  of 
whether  S.\R  could  be  used  to  list 
hazardous  y\astes.  This  is  a  strong 
indication  that  commenters  understood 
that  they  were  being  given  the 
opportunity  to  express  their  views  on 


this  matter.  EPA  takes  the  position  that, 
depending  on  the  strength  of  the 
evidence.  SAR-based  listings  are 
appropriate  to  use  for  the  hazardous 
waste  listings  program.  SAR  is  an 
available  tool  that  can  solve  a  problem 
the  Agency  faces  in  the  case:  Making 
risk-based  regulatory  decisions  (such  as 
listing  determinations)  in  the  absence  of 
Agency- verified  or  provisional  health 
benchmarks  (e.g..  reference  dose  (RfD), 
reference  concentration  (RfC),  or  cancer 
slope  factor  (CSF). 

As  described  in  further  detail  in  other 
places  in  this  preamble,  the  evidence  in 
this  case  rests  on  four  points:  2,4,6-TCP 
is  a  close  structural  analogue  to  2,4,6- 
TBP;  the  physical  and  chemical 
properties  of  the  compounds  are  similar; 
the  available  genetic  toxicity  data  also 
show  consistent  results  for  2,4,6-TCP 
and  2.4,6-TBP;  €md  examples  in  the 
literature  support  the  idea  that  if  a 
chlorinated  compound  is  a  carcinogen, 
the  compound  formed  by  substitution  of 
a  chlorine  with  bromine  will  still  be  a 
carcinogen. 

SAR  IS  one  approach  that  was 
designed  specifically  to  address  this 
problem.  The  use  of  SAR  is  particularly 
compeUing  in  the  organobromines 
listing  determination.  The  constituent 
2,4.6-TBP  has  an  extremely  close 
structural  analogue  (2.4,6-TCP)  for 
which  direct  toxicity  data  are  available. 
Because  of  this,  the  Agency  specifically 
solicited  comment  on  the  policy 
imphcations  of  the  use  of  QSAR/SAR  in 
the  organobromines  proposal 

The  Agency  has  concluded  that  SAR 
currently  is  a  viable  approach  for 
making  a  himian  health  impact 
determination  for  the  waste  stream  of 
concern.  The  strong  technical  argument 
involved,  that  the  principal  toxicant  of 
concern,  2,4,6-TBP.  is  a  highly  similar 
analogue  of  2,4.6-TCP,  makes  this  listing 
the  appropriate  place  to  use  SAR.  It  is 
important  to  note,  however,  that  the 
determination  to  list  2.4.6-TBP- 
containing  residuals  as  hazardous 
wastes  is  not  based  solely  on  the  SAR 
analysis  for  2.4.6-TBP.  Other  factors 
were  included  in  the  risk  assessment, 
including  the  concentrations  of  2.4,6- 
TBP  in  the  waste,  the  volumes  of  waste 
generated,  the  mobility  of  the  2,4,6-TBP 
in  leachate  tests  of  the  waste,  plausible 
mismanagement  scenarios,  and 
potential  receptors. 

3.  Validity  of  SAR  Analysis  in 
Supporting  the  Hazardous  Waste  Listing 
Determination  for  2,4,6-TBP  Production 
Wastes 

.  All  seven  commenters  addressed  the 
general  validity  of  the  SAR  analysis 
employed  in  this  rulemaking.  One 
commenter  supported  the  Agency's  use 
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of  SARs  and  the  inference  that  2.4,6- 
TBP  and  2,4,6-TCP  are  similar,  but  the 
other  six  commenters  raised  scientific 
and  procedural  concerns  related  to  the 
use  of  SAR  analysis  to  support  a  listing 
determination.  Some  of  the  comments 
were  specific  to  the  SAR  analysis  in  the 
proposed  rule.  Specifically,  two 
commenters  objected  to  the  analysis 
being  based  on  electronic  effects  alone, 
instead  of  also  considering  hydrophobic 
antrsteric  effects.  Other  comments 
addressed  the  general  aspects  of  the 
analysis,  i.e..  the  appropriateness  of 
2.4.6-TCP  as  a  surrogate  for  2.4,6-TBP. 
In  light  of  the  quantitative  uncertainties 
raised  and  other  issues,  the  Agency 
believes  that  a  SAR  analysis  does  show 
that  2.4.6-TCP  is  an  appropriate 
surrogate  for  2.4.6-TBP.  based  on  their 
high  degree  of  structural  similarity,  i  e.. 
both  are  tri-substituted  phenols  with  the 
closely-related  halogens  chlorine  (2.4,6- 
TCP)  or  bromine  (2,4,6-TBP)  located  at 
the  2-,  4-,  6-positions  (see  Section  Al. 
for  a  more  detailed  discussion  of  the 
structural  similarity  between  2,4,6-TBP 
and  2,4,6-TCP). 

As  mentioned  in  Section  III. A. 3.,  the 
Agency  is  adopting  one  quantitative 
manipulation  suggested  by  both  a 
commenter  and  a  peer  reviewer.  They 
noted  that  the  differing  molecular 
weights  of  the  two  compounds  should 
be  taken  into  account  in  the  slope  factor 
projection;  this  change  has  been 
adopted.  When  making  this  adjustment, 
however,  the  Agency  found  that  the 
change  would  not  exert  a  significant 
change  in  the  risk  results  (i  e..  a  40% 
decrease  in  risk).  Even  if  EPA  made  the 
change,  the  risk  would  still  warrant 
listing. 

As  part  of  the  support  for  SAR 
analysis,  this  discussion  summarizes  the 
available  data  related  to  the 
carcinogenic  activity  of  2,4,6-TCP  and 
the  genetic  toxicity  of  2,4,6-TCP  and 
2,4,6-TBP.  2.4,6-TCP  carcinogenicity 
was  tested  in  mice  and  rats.  Based  on 
the  results  of  this  study,  2,4,6-TCP  is 
classified  as  a  probable  human 
carcinogen  (B2),  and  the  CSF  for  2,4.6- 
TCP  was  calculated  based  on  leukemia 
in  male  rats.  No  long-term  animal 
studies  that  could  detect  cancer  have 
been  conducted  with  2,4,6-TBP. 

Results  from  short-term  genetic 
toxicity  studies,  such  as  those  described 
in  the  following  paragraphs,  provide 
information  on  whether  the  compound 
of  interest  interacts  with  DNA  and 
causes  mutations  or  other  DNA  damage, 
such  as  chromosome  aberrations.  These 
data  are  used  to  predict  whether  a 
compound  is  likely  to  be  carcinogenic, 
and  to  help  interpret  results  of  cancer 
assays  in  animals.  A  variety  of  different 
genetic  toxicity  tests  commonly  are 


used.  Because  no  single  test  can  detect 
all  typ)es  of  damage,  a  battery  of  tests  is 
necessary  to  assess  completely  a 
compounds  potential  to  cause  DNA 
damage.  Finclings  in  mammalian  cells 
generally  are  considered  more  relevant 
than  findings  in  bacterial  cells.  For 
2,4,6-TCP,  genetic  toxicity  studies 
appear  to  indicate  that  2,4,6-TCP  is 
positive  in  mammalian  cell  gene 
mutation  assays,  and  negative  in  a 
bacterial  [Salmonella  typhimurium) 
mutation  assay  and  in  a  mammalian  cell 
chromosome  aberration  assay.  Genetic 
toxicity  data  for  2,4,6-TBP  are  limited  to 
a  negative  result  in  a  S.  typhimurium 
gene  mutation  assay.*  Although  this 
single  negative  result  might  appear  to 
predict  that  2,4,6-TBP  is  not 
carcinogenic,  2.4,6-TCP  also  produced 
negative  results  in  this  bacterial  assay,' 
but  is  carcinogenic  in  rats.  Therefore, 
the  S.  typhimurium  gene  mutation  assay 
does  not  app>ear  to  accurately  predict 
whether  this  class  of  compounds  is 
carcinogenic. 

One  commenter  believed  that  the 
analysis  should  have  compared  2,4,6- 
TBP  to  an  entire  class  of  compounds 
rather  than  to  a  single  chemical 
compound.  The  Agency  believes  that 
comparison  with  a  single  compound  is 
acceptable  for  SAR  analysis  in  cases 
such  as  this,  when  the  structural 
similarities  between  the  two  compounds 
are  so  strong.  Comparisons  across 
multiple  chemicals  are  needed  for  larger 
structural  differences.  This  commenter 
also  stated  that  the  QSAR/SAR  analysis 
disregarded  documented  differences 
between  the  carcinogenicity  of 
chlorinated  and  brominated  analogues. 
For  example,  the  commenter  noted 
differences  in  the  species  and  tissue 
{e.g.,  kidney  or  liver)  in  which  tumors 
develop  following  administration  of 
trihalomethanes  ranging  from 
chloroform  (CHCI3)  to  bromoform 
(CHBrs).  The  compounds  in  the  series 
represent  a  series  of  replacements  of 
chlorine  atoms  by  bromine  atoms  (i.e., 
3  chlorines;  2  chlorines  and  1  bromine; 
etc.). 

Because  the  trihalomethanes  are  such 
small  molecules,  the  three  halogen 
atoms  constitute  a  relatively  large 


*Zi«g«r.  E.,  B  Anderson.  S.  H«lworlh,  T.  Uwlor. 
K.  Mortelmani.  tn6  W  Speck.  19«7  Salmonella 
mutagenicity  tetts.  QI.  Ratultt  from  the  testing  of 
22J  chemicals.  Environ  Mutagen  9  (Suppl.  9)  1- 
109  Ai  cited  in  Docket  tF-94-OBLP-S0013. 

'  Haworth,  S..  T  Lawlor.  K.  Mortelmans.  W. 
Speck,  and  E.  Zeiger  1963.  Salmonella 
mutagenicity  test  result  for  250  chemicals.  Environ 
Mutagen  Suppl  1:3-142. 

Rasanan.  L..  M.  L  Hattula.  and  A.  U.  Arttila. 
1977.  The  mutagenicity  of  MCPA  and  Its  soil 
metabolitie*.  chlorinated  phenols,  catechols  and 
some  widley  used  slimicidas  in  Finland.  Bull 
Environ  Contam  Toxicol  18:565-571. 


percentage  of  the  total  volume  of  the 
molecule.  Thus,  substituting  brnnur.e 
for  chlorine  would  '»■  ►'xpei  '"ii  ••  ^a•.  •' 
a  larger  effect  than  truj  idinc  s;.'.sr.r^',:  n 
in  the  large  2,4,6-TCP/2,4,6  IBs 
molecules.  This  difference  i:   s:?*  .nay 
explain  the  observed  differs:    ►•-  : a 
target  organs  among  the 
trihalomethanes.  An  imp!"  i..'  point  to 
note  is  that  all  four  r  .':  <   ):;,t  tnanes  are 
carcinogens,  regardless  ::  'Au-  *  irtiet 
tissue. 

Regarding  the  issue  of  the 
appropriateness  of  SAR  analyses  based 
on  analogues  in  which  a  chlonnt'  i^ 
substituted  by  a  bromine,  the  Agency 
notes  that  there  are  additional  well- 
studied  examples  in  which  substitution 
of  a  chlorine  by  a  bromine  has  resulted 
in  retention  of  carcinogenic  activity.  For 
example,  both  1,2-dichloroethane 
(ethylene  dichloride)' and  1,2- 
dibromoethane  (ethylene  dibromide)' 
are  multi-tarj^et  carcinogens,  causing 
tumors  in  the  lung,  the  forestomach,  the 
circulatory  system,  and  the  mammary 
gland.  The  Agency  recognizes  that 
examples  of  bromine/chlorine 
substitutions  in  which  both  the 
chlorinated  analogue  and  the 
brominated  analogue  are  car^  innvjens 
are  not  sufficient  to  show  that  such 
substitutions  in  general  will  not  change 
a  carcinogen  into  a        .in  n^en. 
However,  based  on  tiiese  fxi-nples  and 
in  light  of  the  carcinogenn  i!\  of  ^'4.6- 
TCP  in  animal  ^^'■-.•:•:<,i  :•  :s  pla.sihle  to 
conclude  that  2,4.0  i  bt'  i,s  a  puiei.tial 
carcinogen.  (For  a  more  detailed 
discussion  of  mai,>     "^'he  scientific 
bases  underlying  N AR  diiil  the  rationale 
behind  the  selection  of  (as;  ^■:  is  '>  »- 
endpoint  for  human  exposure   sc^'  :ne 
Response  to  Public  Commen'  [tiH  ument 
for  this  rulemaking,  in  the  public 
docket.) 

One  commen't-  •  \;  rt*ssed  concerns 
that  the  use  of  SAK  i:.,-.  •.  ^fs  to  rr,akp 
predictions  of  the  evp»'  u-r:  •,;..s   i- 
toxicity  produced  by  acomp    .;.:    an 
result  in  erroneous  predictic:..-.    I  lie 
commenter  illustrated  the  point  by 
providing  several  cases  (e.g.,  benzene/ 
toluene,  methanol/ethanol,  methyl  n- 
butyl  ketone/methyl  isobutyl  ketone 
(MnBK/MIBK))  in  which  predictive 
errors  would  occur  based  on  SAR 
analysis  performed  with  structurally 
similar  chemicals.  The  Agency 
recognizes  the  limitations  to  SAR 


•NQ.  1978  Bioasaay  of  1.2-dichloroethane  for 
poasible  carcinogenicity.  National  Cancer  Institute, 
Bethesda  Maryland.  NO-CG-TR  No  66:  DHEW/ 
PI;B/NTH-78-1361 

•NTP  1982  Carcinogenesis  bioasaay  of  1,2- 
dibromoethane  for  possible  carcinogenicity  F344 
rats  and  B6C3F,  mice.  US.  National  Toxicology 
Program,  Research  Triangle  Park.  North  Carolina. 
NTP-TR  No.  210:  NIH/PUB  87-1766. 


Federal   Register    \ 


No.   85  '  Moncii 


Ma\ 


\^*9b    K...es  and  Regulations 


Z4b 


analysis  and  agrees  that  the  choice  of 
surrogate  needs  to  carefullv  take  into 
account  the  degree  o'  sinuiari'v  rn-rweer; 
the  chemical  of  interest  (the 
"candidate")  and  the  surrogate  (from 
which  predictions  are  made).  The 
strurtiira!  and  r:he!n!!  ai  similarities 
t)etv\eeri  J  4  h-T(.'F  ;ind  J,4,B-TBP  are 
greater  ttuin  '.tiose  >n  rrie  [)airs  f  !'ed  r)\- 
the  commenter  BiMh  2.4  6  TBP  and 
2,4.6-TCP  i  onsist  nf  a  v'henni  rnolecuif- 
with     halogen     substitutions    at     the 
2-,     4-,  and  B-positions.  and  differ  oni\ 
in  the  identitv'  of  'tie  haiotHii   .As  shown 
in  Figure  2.  ttie  ditferHro  fs  .r,  Tie  pairs 
listed  by  the  comnu-n'e.'  are  oui'.,!. 


larger.  The  pairs  cited  by  the  commenter 
differ  in  having/not  having  a  substituent 
group  (benzene/toluene),  or  are 
positional  isomers  (l-'2- 
naphlhylamine),  homologues 
(methanol/ethanol.  n-hexane/n- 
heptane).  or  structural  isomers  (MnBK/ 
MIBK.i  These  differences  in  the  cited 
pairs  have  greater  potential  to  change 
the  chemical  properties  of  the  molecule. 
Fur  example  the  addition  of  the  methyl 
group  in  the  benzene/toluene  pair 
changes  the  way  that  the  molecule  is 
converted  to  other  molecules  and 
removed  from  the  body.  Toluene  is 
converted  (metabolized)  to  compounds 


with  low  toxicity  (e.g.,  benzoic  acidj 
that  are  dissolved  easily  in  water  and 
removed  from  the  body.  Benzene's 
structure  does  not  allow  the  use  of  this 
pathway  for  removing  the  chemical. 
Instead,  benzene  is  converted  and 
removed  via  a  pathway  that  creates 
cancer-Droducing  compounds. '° 


'"Andrews.  LS.  and  R.  Snyder.  1991.  Toxic 
effects  of  solvents  and  vapors.  In:  Amdur.  M.O., ). 
DouU,  and  CD.  Klaassen.  Casarett  and  Doull's 
Toxicology:  The  Basic  Science  of  Poisons,  4th  ed. 
New  York.  NY:  Pargamon  Press,  pp.  681-722. 
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Thus,  the  structural  similarities 
between  2.4.6-TCP  and  2.4.6-TBP  are 
greater  than  those  between  pairs  of 
chemicals  cited  by  a  commenter  in  a 
counter-example.  As  described  in  the 
Listing  Background  Document  and  the 
Response  to  Public  Comment 
Document,  the  physical  properties  of 
the  compounds  are  also  similar,  with 
similar  octanot/water  partition 
coefHcients  and  solubility  in  the  same 
solvents.  The  available  genetic  toxicity 
data  show  consistent  results  for  2.4.6- 
TCP  and  2.4.6-TBP.  although  data  for 
the  latter  compound  are  quite  limited. 
Finally,  examples  in  the  literature 
support  the  idea  that  if  a  chlorinated 
compound  is  a  carcinogen,  the 
compound  formed  by  substitution  of  a 
chlorine  with  bromine  still  will  be  a 
carcinogen.  Based  on  this  line  of 
reasoning,  the  Agency  believes  that  a 
SAR  is  appropriate  in  this  case,  and  the 
very  strong  chemical  similarities 
between  2.4.6-TCP  and  2.4.6-TBP  justify 
the  use  of  the  cancer  slope  factor  for 
2.4.6-TCP  as  a  default  value  for  2,4.6- 
TBP. 

Two  commenters  expressed 
reservations  regarding  the  use  of  QSAR/ 
SAR  analysis  to  support  listing 
determinations,  but  outlined  conditions 
under  which  the  use  of  SARs  may  be 
acceptable.  Both  of  these  commenters 
recommended  that  the  Agency  require 
some  level  of  peer  review  of  SAR  results 
as  a  standard  procedure,  including  both 
internal  reviews  by  Agency  senior 
scientists  and  external  peer  reviews. 
EPA  is  cognizant  of  the  novelty  of  the 
use  of  SAR  analysis  for  this  hazardous 
waste  determination  and.  therefore,  has 
subjected  its  analysis  to  both  internal 
Agency  review  and  external  peer 
review,  as  described  in  Section  III. A. 4. 

4.  Types  of  Data  Appropriate  to  Support 
or  Refute  SAR  Predictions 

Five  commenters  responded  to  the 
Agency's  request  for  information  on  the 
types  of  data  appropriate  in  supporting 
or  refuting  SAR  results.  Three 
commenters  stated  that  actual  data 
should  be  used  to  confirm  or  refute  SAR 
predictions  and  that  empirical  evidence 
should  take  precedence  over  modeling 
predictions  One  commenter  added  that 
the  Agency  should  simplify  delisting 
procedures  for  sole-constituent  wastes 
that  were  listed  based  on  SAR  analysis 
such  that  if  actual  data  become  available 
that  refute  the  SAR  conclusions,  the 
Agency  could  delist  the  waste.  EPA 
appreciates  the  commenters"  response  to 
its  request  for  information  on  the  types 
of  data  appropriate  for  supporting  or 
refuting  SAR  analyses.  If  toxicity  data 
for  2,4.6-TBP  become  available  at  some 
point  in  the  future  and  these  data  refute 


the  results  of  the  Agency's  SAR  analysis 
for  this  rulemaking.  EPA  could  take 
appropriate  action  at  that  time  to  revisit 
the  listing  investigation  for  2.4.6-TBP 
production  wastes. 

D.  Addition  of  Constituent  to  Appendix 

vm 

Two  commenters  stated  that  EPA 
cannot  simultaneously  propose  to  list  a 
constituent  in  Appendix  VTIl  and 
propose  to  list  a  waste  as  hazardous 
because  it  contains  that  constituent.  The 
commenters  contended  that  this 
approach  is  illegal  and  violates  the 
procedures  established  in  40  CFR 
261.11(a)(3),  which  require  the  Agency 
to  list  a  constituent  in  Appendix  VIII 
based  on  the  results  of  "scientific 
studies"  demonstrating  that  the 
substance  has  toxic  or  other  adverse 
effects.  Following  the  listing  of  a 
constituent  in  Appendix  VIII.  the 
Agency  may  use  that  constituent  to 
justify  a  hazardous  waste  listing. 
Therefore,  they  reasoned  that  EPA  may 
not  proceed  with  listing  the  2.4.6- 
tribromophenol  production  wastes 
because  the  hazardous  constituent 
(2,4.6-tribromophenol)  was  proposed  for 
inclusion  in  Appendix  VIII 
simultaneously  with  the  proposed 
hazardous  waste  listing. 

EPA  disagrees  and  finds  no  basis  in 
the  regulation  to  support  this 
contention.  Furthermore,  this  practice  is 
long-standing.  Other  simultaneous 
listings  are  found  at  59  FR  24530  (May 
11.  1994),  59  FR  458  (Jan.  4.  1994).  54 
FR  50968  (Dec.  11.  1989).  and  51  FR 
6537  (Feb.  25.  1986). 

The  plain  language  of  40  CFR 
261.11(a)(3)  provides  that  a  waste  shall 
be  listed  if  it  contains  an  Appendix  VIII 
constituent  and  the  Administrator 
concludes  it  poses  a  hazard  after 
considering  the  eleven  factors  cited  in 
the  regulation.  Neither  the  August  1986 
preamble  text  to  which  the  commenter 
makes  reference  nor  the  regulatory 
language  of  40  CFR  261.11(a)(3)  suggest 
that  a  sequential  determination  is 
required.  In  the  August  1986  rule,  the 
Agency  stated  that  the  significance  of 
placing  a  constituent  in  Appendix  VIII 
includes  the  fact  that  the  constituent 
then  can  be  cited  as  a  basis  for  listing 
toxic  wastes  (51  FR  28296.  August  6. 
1986).  Nothing  in  this  statement 
suggests  that  an  Appendix  VIII  listing 
must  be  proposed  for  public  comment 
and  finalized  separately  from  an 
associated  hazardous  waste  listing.  The 
public  was  given  ample  opportunity  to 
comment  on  all  relevant  issues 
concerning  both  the  hazardous  waste 
listing  and  the  Appendix  VIII  listing  on 
which  it  is  based. 


Not  only  is  there  nothing  in  the 
regulation  that  precludes  EPA  from 
considering  Appendix  VIII  and 
hazardous  waste  listings  in  the  same 
proposal  but,  in  many  instances,  to  do 
otherwise  could  lead  to  absurd  and 
futile  results.  In  general,  because  listing 
a  substance  in  Appendix  VIII  and  listing 
a  substance  or  a  waste  stream  as  a 
hazardous  waste  under  40  CFR 
261  11(a)(3)  involve  consideration  of  a 
common  factor,  toxicity,  simultaneous 
listing  is  appropriate. 

E.  Plausible  Mismanagement  Scenario 
and  Other  Issues  in  the  Listing 
Determmation  for  Waste  Solids  From 
the  Production  of  2.4.6-Tribromophenol. 

1.  Comments  on  the  Proposed  Rule 

In  comments  on  the  proposed  rule 
published  May  11,  1994  (59  FR  24530). 
one  commenter  disputed  the  plausible 
mismanagement  scenario  used  by  the 
Agency  to  support  the  proposed  listing 
of  2,4,6-TBP  production  wastes 
(disposal  in  unlined  Subtitle  D 
landfills),  and  noted  that  the  proposed 
rule  contained  errors  in  the  description 
of  2.4.6-TBP  waste  quantities  and 
management  practices.  The  commenter 
stated  that  it  was  the  sole  generator  of 
TBP  wastes  covered  by  the  proposed 
listing  and  that  all  of  its  solid  streams 
containing  TBP  are  shipped  to  a  Subtitle 
C  disposal  facility.  The  generator 
subsequently  submitted  information 
showing  that  it  disposed  of  these  wastes 
in  Subtitle  C  facilities  for  many  years. 
(See  letter  to  Anthony  Carrell,  EPA, 
from  Stephen  M.  Wallace,  Great  Lakes 
Chemical  Corporation,  dated  April  23, 
1997).  The  generator  reported  sending 
the  waste  to  various  Subtitle  C  landfills 
since  1981  (1981-1990,  Chemical  Waste 
Management.  Emelle.  AL;  1991-1994, 
Chemical  Waste  Management,  Carliss. 
LA;  1995-1996,  American  Ecology, 
Winona,  TX;  1997,  Philips 
Environmental,  Avalon.  TX).  The 
commenter  noted  that  the  only  waste 
from  2.4,6-TBP  production  disposed  in 
a  Subtitle  D  landfill  consists  of  10  tons 
of  empty  soda  ash  bags  that  do  not 
contain  any  TBP.  The  conunenter  stated 
that  the  other  combined  waste  solids 
from  TBP  production  (floor  sweepings, 
off-specification  product  and  spent 
carbon  from  filters)  total  approximately 
34  tons  annually.  The  conunenter 
argued  that  EPA's  selection  of  an 
unlined  Subtitle  D  landfill  as  a  plausible 
mismanagement  scenario  is  erroneous 
and.  therefore,  EPA's  risk  analysis 
significantly  overstates  the  risk. 

After  considering  these  comments. 
EPA  issued  the  September  3,  1997, 
letter,  noted  above,  which  evaluated 
additional  information  to  support  the 
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Agency's  listing  decision  The  following 
paragraphs  in  this  section  describe  the 
substance  of  the  September  3  letter, 
including  the  new  risk  analysis  and  the 
new  plausible  mismanagement  scenario 
of  voluntan,'  disposal  in  a  Subtitle  C 
landfill  for  this  waste  stream  Responses 
to  the  additional  comments  received  on 
the  September  .1  letter  are  discussed  in 
the  remaining  set;tions  of  this  Unit. 

In  the  September  3  letter.  EPA  stated 
that  based  on  the  information  provided 
by  the  commenter,  the  Agency  agrees 
that  the  quantity  of  waste  solids  from 
2,4.6-TBP  production  that  contain  2.4,6- 
TBP  levels  of  concern  should  be 
approximately  34  tons,  and  should  not 
include  the  10  tons  of  empty  bags  The 
.Agency  also  acknowledges  that  the 
generator  apparently  has  a  long  record 
of  disposing  the  wastes  with  high  2.4,6- 
TBP  content  in  a  lined  Subtitle  C 
hazardous  waste  landfill   However,  EPA 
continues  to  believe  that  the  waste 
solids  from  production  of  2,4,6-TBP 
should  be  listed  as  hazardous,  even  if 
the  waste  continues  to  be  sent  to 
Subtitle  C  landfills  EFA  considered 
several  critical  factors  in  deciding  to  list 
this  waste  stream 

First,  Congress  clearly  expressed  its 
intent  that  the  Agency  is  not  to  place 
excessive  reliance  on  confidence  in 
landfill  design  and  liners  for 
problematic  wastes   In  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984.  Congress  explicitly  added  as 
one  of  the  "findings  "  to  RCRA  that 
"land  disposal  facilities  are  not  capable 
of  assuring  long-term  containment  of 
certain  hazardous  wastes'  and  that 
"reliance  on  land  disposal  should  be 
minimized  or  eliminated  '  RCRA 
section  1002(b)(7),  42  U.S  C.  6902ft))(7). 
As  a  result  of  this  finding,  and  others 
Congress  added  the  land  disposal 
restriction  (LOR)  program  to  RCR>\, 
which  significantly  restricts  land 
disposal  of  hazardous  wastes.  Further,  it 
was  made  very  clear  in  the  Conference 
Report  for  HSW,^  that  tiie  new  findings 
m  RCRA  were  intended  to  House  Report 
No   98-1133,  98th  Cong  ,  2d  Sess  at  80- 
81  (Oct   3,  1984)  EPA  views  the  statute 
and  legislative  histor\-  as  sufficient 
lustification  to  evaluate  in  a  listing 
determination  all  risks  of  land  disposal. 
including  in  appropriate  cases  risks 
from  voluntary  disposal  in  permitted 
Subtitle  C  facilities.  This  is  particularly 
true  where  risks  presented  by  a  waste 
might  be  high  if  releases  occur,  and 
treatment  of  the  waste  under  Subtitle  C 
would  significantly  reduce  these  risks. 

Accordingly,  EPA  added  to  the 
rulemaking  record  additional  data  on 
the  effects  of  disposal  in  Su'Dtitle  C 
landfills  and  reevaluated  its  analysis  of 
the  factors  contained  in  40  CFT? 


261.11(a)(3)  that  are  relevant  to  listing 
the  2  4.6-tribromophenol  waste  solids. 
The  following  analysis  describes  the 
September  3  letter's  evaluation  of,  in 
particular,  the  inherent  toxicity  of  the 
hazard  constituent  in  the  waste 
(§261.11(a)(3)(i)),  concentration  of  the 
hazardous  constituent  in  the  waste 
(§261  ll(a)(3){ii]l,  the  potential  of  the 
hazardous  constituent  to  migrate  into 
the  environment  (§  261.11(a)(iii)),  the 
relevance  of  the  quantities  of  the  waste 
generated  (§  261  ll(a)(3)(viii))  when 
compared  with  these  other  factors,  and 
how  these  factors  are  weighed  when 
considered  with  the  plausible 
management  scenario  of  voluntary 
disposal  of  the  waste  in  a  Subtitle  C 
landfill  (§261.1Ha)(3){vii)).  EPA 
concluded,  after  balancing  these  factors 
in  accordance  with  the  Agency's  listing 
determination  poHcv  described  in  its 
December  22,  1994,  proposed  rule 
listing  certain  wastes  generated  during 
the  production  of  dves  and  pigments  (59 
FR  66073-78)  that  the  2.4,6- 
tnbromophenol  waste  solids  are  capable 
of  posing  a  substantial  present  or 
potential  hazard  to  human  health  or  the 
environment. 

Review  of  the  scientific  data. 
particularly  sample  analysis  and 
Structure  Activity  Relationships  (SAR), 
shows  that  evaluation  of  disposal  in 
subtitle  C  facilities  is  Tspecially 
appropnate  for  untreated  2,4,6- 
tribromophenol  waste  solids.  The  waste 
contains  a  highly  toxic  chemical.  2,4,6- 
TBP,  which  may  present  significant 
carcinogenic  risk  even  at  low 
concentrations.  This  chemical  was  also 
found  to  be  present  in  the  wastes  of 
concern  at  extremely  high 
concentrations  EPA's  analytical  data 
show  levels  up  to  40^  (equivalent  to 
400,000  ppm)  in  the  waste  solids.  Thus, 
while  the  volume  of  wastes  generated 
(approximately  34  tons  annually)  is  not 
very  large,  the  extremely  high  levels  of 
2,4,'6-TBP  render  this  waste  highly 
toxic.  As  a  general  matter,  when  settings 
its  own  priorities.  EPA  would  not 
ordinarily  consider  it  a  pnority  to  make 
a  listing  determination  on  a  small- 
volume  waste  from  a  single  generator. 
However.  EPA  has  a  set  of  statutory 
obligations  to  make  a  prescribed  set  of 
listing  determinations  and  a 
determination  on  this  particular  waste 
stream  is  an  obligation  under  the 
consent  decree  governing  EPA's 
completion  of  those  obligations. 

Furthermore,  EPA  s  data  show  that 
2,4,6-TBP  is  relatively  mobile  and  will 
leach  out  of  the  waste  at  high 
concentrations  In  the  proposal,  EPA 
used  the  TCLP  method  to  estimate  the 
potential  concentration  of  waste 
constituents  that  could  be  in  leachate 


generated  from  disposal  of  the  waste  in 
a  landfill,  and  found  up  to  760  mg/L  of 
2,4,6-TBP  in  the  TCLP  leachate.  This 
level  is  76,000  times  the  health-based 
criteria  of  0.01  mg/L  that  corresponds  to 
the  10-*  cancer  risk  level  for  ingestion. 
The  proposed  rule  estimated  risks  of  7 
X  10-*  from  migration  to  groundwater,  if 
this  waste  were  placed  in  an  unlined 
landfill  (see  the  proposed  rule,  59  FR 
24538).  Although  the  generator  has  sent 
this  waste  to  a  lined  Subtitle  C  facility 
in  the  past,  EPA  believes  that  the  risks 
estimated  from  migration  from  an 
unlined  landfill  provide  an  indication  of 
the  potential  risks  that  could  occur  if 
2,4,6-TBP  is  released  from  the  lined 
landfill  due  to  failure  of  the  unit  to 
contain  the  waste  leachate.  The  Agency 
agrees  that  the  liner/leachate  collection 
system  in  a  Subtitle  C  unit  would  serve 
to  contain  the  waste,  and  would 
substantially  lessen  the  risk  even  in  the 
case  of  Uner  failure.  However,  EPA 
believes  that  the  purpose  of  the  RCRA 
hazardous  waste  treatment  requirements 
(as  expressed  by  Congress)  is  to  reduce 
the  uncertainty  inherent  in  engineered 
containment  approaches. 

In  past  rulemakings  EPA  has  assumed 
that  waste  containment  systems  will 
tend  to  degrade  with  time.  In  the 
proposal  for  the  Land  Disposal 
Restrictions  (January  14,  1986,  51  FR 
1641)  EPA  noted  that  in  the  long-term 
(beyond  the  post-closure  f>eriod)  the 
efficiency  of  cover  and  liner  systems 
will  degrade.  Eventually  synthetic  liners 
will  degrade  and  leachate  collection 
systems  will  cease  operation.  In  the 
proposed  Liner  and  Leak  Detection  Rule 
(May  29,  1987;  52  FR  20218)  EPA  also 
stated  that  no  liner  can  be  expected  to 
remain  impervious  forever.  As  a  result 
of  interactions  with  waste, 
environmental  effects,  installation 

firoblems,  and  operating  practices, 
iners  eventually  may  degrade,  tear,  or 
crack  and  allow  liquids  to  migrate  out 
of  the  unit.  In  evaluating  the  benefits  of 
this  rule  (see  52  FR  20270),  EPA  noted 
that  a  properly  installed  double  liner 
and  leachate  collection  system,  together 
with  a  final  cover  placed  at  closure, 
substantially  reduces  release  during  the 
operating  life  and  post -closure  care 
period.  However,  these  technologies 
may  not  effectively  reduce  the  longer- 
term  risk  for  landfills,  especially  for 
persistent  and  mobile  compounds, 
because  the  containment  system  may 
only  delay  leachate  release  from  the 
landfill  until  after  the  post -closure 
period,  when  the  cap  and  leachate 
collection  system  begin  to  fail. 

EPA  has  attempted  to  account  for  the 
effect  of  Subtitle  C  containment  (covers 
and  liners)  in  the  Regulatory  Impact 
Analyses  (RIA)  completed  for  other 
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recent  rulemakings  (See  the  KiA  for  the 
Land  Disposal  Restrictions — Phase  II 
rule,  pages  5-10.  in  the  docket  for  the 
final  Phase  II  rule,  published  September 
19.  1994.  59  FR  479H0,  and  the  RIA  for 
the  final  rule  on  Corrective  Action 
Management  Units.  Appendix  C.  in  the 
docket  for  the  rule  published  February 
16.  1993.  58  FR  8658  )  These  documents 
are  incorporated  by  reference  into  the 
docket  for  this  rule.  As  EPA  noted  in  the 
source  document  used  in  these  RIAs 
(Technical  Guidance  Document. 
"Indexing  of  Long-Term  Effectiveness  of 
Waste  Containment  Systems  for  a 
Regulatory  Impact  Analysis,"  Office  of 
Solid  Waste,  November  1992;  this 
document  has  been  placed  in  the  public 
docket  for  today's  rule),  the  structural 
integrity  of  waste  containment  systems 
degrades  over  time  due  to  stresses  on 
system  components  EPA  noted  that 
failures  of  multi-component  liner 
systems  have  been  reported  in  the 
literature,  and  that  some  liners  fail 
unpredictably  with  time.  While 
acknowledging  the  uncertainties  in 
predicting  long-term  effectiveness,  EPA 
estimated  that  the  effectiveness  of 
Subtitle  C  composite  liner  systems  may 
decrease  significantly  with  time. 

Although  it  is  difficult  to  quantify  the 
impact  of  the  long-term  degradation  of 
liner  systems,  the  high  level  of  risk 
estimated  from  disposal  of  this  waste  in 
an  unlined  landfill  (7x10'  *)  means 
that  even  a  modest  redudion  in  long- 
term  liner  effectiveness  would  present 
risks  of  concern.  For  example,  if  the 
long-term  effeciiveness  of  the  landfill 
liner  and  containment  system  were  on 
the  order  of  95%.  which  would  reduce 
the  potential  risks  from  releases  to 
groundwater  by  20-fold,  the  residual 
risk  would  exceed  3  x  IC  In  fact,  the 
containment  systems  would  have  to  be 
in  excess  of  98%  effective  for  the 
estimated  risk  to  drop  below  1  x  lO  - '. 
The  risks  for  this  particular  untreated 
waste,  therefore,  would  remain  above 
EPA's  presumptive  level  of  concern  for 
listing  (>10  -  '),  whether  they  were  sent 
to  an  unlined  landfill  or  a  Subtitle  C 
IfmdfiU  (for  a  discussion  in  risk  levels 
used  in  listing  determination  see 
December  22,  1994.  59  FR  66075). 

The  Agency  recognizes  that  a  recent 
court  decision  [Dithiocarbamate  Task 
Force  v  EPA.  98  F  3d  1394  (DC.  Cir. 
1996),  raised  questions  as  to  what 
constitutes  "plausible"  mismanagement 
under  the  listing  regulations 
(§  261.11(a)(3)).  However,  EPA  has  not 
yet  fully  evaluated  the  recent  court 
decision  to  determine  how  to  weigh 
possible  future  changes  in  management 
practices  and  is  not  relying  on 
projecting  new  management  practices  in 
this  listing  decision.  For  the  purposes  of 


the  djidlysis  in  the  September  3  letter. 
EPA  assumed  that  the  current  waste 
management  practices  continue  (i.e.. 
disposal  of  the  untreated  waste  in 
Subtitle  C  landfills). 

To  respond  to  the  commenter's 
concern  related  to  waste  solids  that  do 
not  contain  2.4,6- TBP,  EPA  is  revising 
the  regulatory  language  to  clarify  that 
the  wastes  covered  in  the  listing  are 
those  of  concern,  i.e.,  those  containing 
high  levels  of  2.4,6-TBP.  This  avoids 
capturing  the  empty  soda  ash  bags,  and 
possibly  other  waste  solids  downstream 
from  the  production  unit  that  EPA  did 
not  intend  to  cover  in  the  listing. 
Therefore,  the  final  listing  reads  as 
follows: 

K140 — Floor  sweepings,  off-specification 
product,  and  spent  filter  media  from  the 
production  of  2.4.6-tribromophenol 

Another  commenter  stated  that  the 
high  concentrations  of  TBP  in  the  floor 
sweepings  sampled  by  EPA  provide 
singular  justification  for  the  listing  of 
these  wastes.  EPA  agrees  with  the 
commenter  that  the  high  concentration 
of  the  toxic  chemical.  2.4,6-TBP,  is  a 
major  concern.  However.  EPA  did  not 
consider  this  factor  in  isolation,  but  also 
considered  the  mobility  of  the  waste 
and  its  inherent  toxicity  as  equally 
important  factors,  and  balanced  all  of 
these  factors  in  the  risk  assessment.  As 
noted  above,  the  risk  assessment 
predicts  TBP  leaching  from  unlined  and 
lined  landfills  to  receptor  drinking- 
water  wells  at  concentrations  well  above 
health-based  levels  of  concern. 

2.  Comments  on  the  September  3.  1997, 
Notice  Letter 

As  noted  previously  in  today's  rule. 
EPA  provided  an  opportunity  for  further 
comment  on  the  Agency's  reevaluation. 
described  above,  of  the  rationale  for  the 
listing  determination  for  the  waste 
solids  from  the  production  of  2.4.6- TBP. 
EPA  sent  letters  of  notice  to  three 
parties  who  commented  on  the 
proposed  rule  and  could  be  expected  to 
have  an  interest  in  the  final  decision 
and  the  revised  rationale  for  listing.  EPA 
received  the  comments  noted  below 
from  the  three  entities  that  received  the 
notice  letter,  one  supported  the  decision 
to  list  2.4,6-TBP  production  wastes,  and 
two  opposed  the  listing.  EPA's  response 
to  these  new  comments  are  summarized 
below  and  are  described  in  more  detail 
in  the  docket.  (See  "Supplementary 
Response  To  F*ublic  Comment",  April 
1998) 

0.  Procedural  Comments.  One 
commenter  challenged  EPA's  approach 
of  sending  notice  letters  to  only  three 
commenters  on  procedural  grounds,  and 
claimed  that  EPA  was  soliciting 


comments  through  a    selective  notice 
procedure  '  thai  fails  to  give  the  general 
public  opportunity  to  be  heard  on 
several  issues.  The  commenter  argued 
that  others  should  have  a  chance  to 
comment  on  the  idea  that  placement  of 
waste  in  a  Subtitle  C  landfill  that  is  in 
compliance  with  appropriate 
regulations  may  be 
"mismanagement, "because  this  may 
have  significant  ramifications  for 
individuals  who  did  not  previously 
comment  and  has  "far-reaching  effects 
for  those  operating  and  using" 
hazardous  waste  facilities. 

Another  commenter  argued  that  EPA 
carmot  list  wastes  based  on  the  theory 
that  Subtitle  C  disposal  constitutes 
"mismanagement"  without  amending 
its  listing  criteria,  stating  that  EPA  must 
first  propose  and  seek  comment  on  the 
new  theory  of  mismanagement  before  it 
can  redefine  its  basic  approach  to  the 
listing  process. 

EPA  does  not  agree  that  notice  was 
inadequate,  nor  does  the  Agency  agree 
the  listing  criteria  must  be  amended. 
Due  to  the  limited  time  EPA  has  for 
completing  this  action,  the  Agency 
decided  that  letters  providing  actual 
notice  to  the  parties  who  commented  on 
the  proposed  rule  and  could  be 
expected  to  have  a  direct  interest  in  the 
final  rule  decision  was  appropriate 
Those  receiving  the  letter  included  the 
only  current  generator  of  the  waste,  and 
the  industry  group  and  environmental 
group  that  commented  on  the  proposed 
rule.  These  are  the  parties  EPA  decided 
were  arguably  affected  by  the 
recharacterization  of  the  rationale  for 
listing.  EPA  is  not  aware  of  any  other 
generators  of  this  waste  or  any  other 
persons  who  would  have  a  direct 
interest  in  this  decision.  The  actual 
notice  given  in  this  case  is  sufficient. 

No  reasons  offered  by  the  commenters 
indicate  any  need  to  go  beyond  the 
actual  notice  EPA  provided.  The 
decision  in  this  case  does  not  have 
'palpable  effects  upon  a  regulated 
industry  or  the  public  in  general." 
Instead,  it  affects  this  wastestream, 
alone,  and  those  that  can  argue  they 
have  an  interest  in  the  wastestream.  To 
the  extent  a  similar  analysis  may  be 
used  for  other  wastestreams  EPA  may 
consider  listing  in  the  future,  the 
affected  parties  will  have  adequate 
opportunity  to  comment  then. 
Moreover,  today's  action  does  not 
compromise  their  legal  rights  to 
challenge  such  EPA  listing  decisions  in 
the  future. 

Also,  there  are  no  ramifications  for 
individuals  who  did  not  previously 
comment.  The  fact  of  the  matter  is  that 
the  revised  rationale  described  in  the 
letter  will  not  have  "far-reaching 
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effects"  for  those  operating  and  using 
hazardous  waste  landfills.  Rather,  this 
decision  is  being  made  on  the  basis  of 
risk  for  one  spe<:ifiL  waste  with  certain 
properties  and  does  not  reflect  any  new 
policy  direction  towards  anv  other 
operators  or  users  of  hazardous  waste 
landfills  No  persons  are  expected  to 
change  their  habits,  for  example,  in 
changing  the  operations  of  their 
landfills,  as  a  result  of  this  decision.  No 
persons  who  op)erate  their  landfills  in 
accordance  with  Agency  regulations 
will  be  affected  by  this  decision  In  any 
future  circumstances  in  which  EP.^ 
chooses  to  evaluate,  as  part  of  a  listing 
decision,  the  risk  basis  of  voluntarily 
putting  a  waste  in  a  Subtitle  C  landfill 
ample  opportunity  for  comment  will  be 
provided. 

Further,  the  i  ommenters  i  oncem  that 
disposal  of  untreated  waste  in  a  Subtitle 
C  landfill  that  complies  with  regulations 
may  be  mismanagement  is  misleading. 
Disposal  of  untreated  waste  in  any  type 
of  landfill  could  be  considered 
mismanagement,  despite  compliance 
with  all  applicable  landfill  design  and 
operation  regulations  No  one  would 
want  highly  dangerous  matenals 
voluntarily  placed  in  a  Subtitle  C 
landfill.  Clearly,  some  untreated  wastes 
could  pose  a  potential  hazard  of  such 
magnitude  that  merely  voluntarily 
placing  them  in  a  lined  landfill  would 
not  be  sufficient.  In  this  instance, 
applying  the  factors  in  §  261.11(a)(3). 
D'A  has  concluded  that  the  disposal  of 
this  highly  toxic,  untreated  waste  in  a 
Subtitle  C  landfill  is  improper 
management  within  the  meaning  of  that 
subsection  of  the  regulations.  EPA  is  not 
suggesting  that  the  landfills  in  question 
have  been  mismanaged  On  the 
contrary,  the  voluntary  use  of  Subtitle  C 
landfills  by  the  generator  has  been 
laudable.  However,  for  purposes  of  a 
listing  determination,  the  overall 
practice  is  improper  management  in  that 
is  does  not  adequately  control  risks  to 
human  health  and  the  environment. 

EPA  also  does  not  agree  that  the 
listing  criteria  have  to  be  modified  in 
any  way  to  allow  the  Agency  to  make 
the  listing  determination  for  the 
organobromine  waste  at  issue.  The 
regulations  (see  §261. 11(a)(3))  clearly 
permit  EPA  to  render  a  listing  decision 
based  on  a  variety  of  factors.  These 
factors  were  weighed  when  considered 
with  the  plausible  management  scenario 
of  voluntary  disposal  of  the  waste  in  a 
Subtitle  C  landfill  without  previous 
treatment.  After  balancing  these  factors 
EPA  concluded  that  the  2,4.6- 
tribromophenol  waste  solids  are  capable 
of  posing  a  substantial  present  or 
potential  hazard  to  human  health  or  the 
environment.  It  is  consistent  with  the 


regulations  to  reason  that,  if  voluntan- 
Subtitle  C  iandfillmg  (absent  treatment) 
presents  a  substantial  present  or 
potential  hazard,  the  practice 
constitutes  improper  management  imder 
§261,n(a)(3)(vii).  Therefore,  a 
regulatory  change  is  definitely  not 
needed  prior  to  making  this  listing 
determination 

b  Risks  Related  To  Plausible 
Mismanagement  Scenario.  One 
commenter  stated  that  EPA's  proposed 
listing  IS  based  on  a  management 
scenario  that  is  unsupported  and 
implausible,  and  furher  noted  that  the 
evaluation  of  future  failure  rates  of 
Subtitle  C  landfill  containment  systems 
is  not  supported  by  evidence  in  the 
docket.  The  commenter  states  that  the 
one  study  relied  upon  by  EPA  fails  to 
account  for  the  multi-component  nature 
of  liner  systems  and  does  not  specify 
how  it  accounts  for  these  factors, 
making  it  impossible  to  determine  the 
validity  of  the  assigned  failure  rates. 
The  commenter  claimed  EP.'K's  sole 
reliance  on  this  study  is  arbitrary  and 
capricious.  The  commenter  also  stated 
that  EPA  did  not  consider  site-specific 
factors  (e.g,  liner  type,  soil  type,  annual 
precipitation)  to  determine  if  leachate 
will  reach  groundwater  The  commenter 
claimed,  therefore,  that  EPA  has  not 
made  a  reasoned  determination  that  the 
long-term  effectiveness  evaluation  is 
valid  at  these  specific  facilities. 

The  commenter  is  wrong  for  a  number 
of  reasons.  The  effectiveness-time 
relationships  gi\en  in  the  reference  used 
by  EPA  [Indexing  of  Long-Term 
Effectiveness  of  Waste  Containment 
Systems  for  a  Regulatory  Impact 
Analysis,  USEPA,  November  1992)  was 
based  on  an  examination  of  the 
technical  literature  on  the  subject,  and 
an  evaluation  of  many  technical  factors. 
The  document  evaluated  the 
effectiveness  of  various  components  of 
the  containment  system,  and  identified 
the  likely  degradation  mechanisms.  For 
example,  landfill  containment  systems 
may  leak  due  to  improper  installation, 
and  may  be  degrade  by  subsidence, 
drying/cracking,  freeze-thaw  cycles, 
burrowing  of  animals,  leachate 
incompatibility,  and  vehicle  loads.  This 
analysis  considered  the  composite  clay/ 
geomembrane  liners  and  caps  required 
under  RCRA  Subtitle  C  regulations.  The 
document  also  provided  data  and  cited 
references  showing  that  even 
configurations  like  RCRA  Subtitle  C 
liners  do,  in  some  cases,  leak  over  time. 
Concerning  the  leachate  collection 
system.  EPA  notes  that  the  regulations 
require  operation  and  maintenance  of 
these  collection  and  leak  detection 
systems  for  30  years  after  closure  of  the 
landfill  (see  40  CFR  264.117).  Over  the 


long-term,  therefore.  EPA  cannot  rely  on 
leachate  collection  systems  to  prevent 
the  eventual  release  of  leachate  of 
untreated  waste  from  the  landfill  if  the 
liner  system  fails. 

EPA  agrees  that  the  degradation  of  a 
containment  system  depends  to  some 
extent  on  the  systems  design  and  other 
site-specific  factors.  However,  the 
commenter  provided  no  specific  data 
indicating  what  site-specific  factors 
would  prevent  release  of  constituents 
from  the  wastes  disp)osed,  or  what  the 
long-term  containment  efficiencies 
might  exist  for  the  landfills  at  the  sites 
in  question.  Therefore,  EPA  has  no 
reason  to  alter  its  analysis  on  this  basis. 
Furthermore.  EIPA  does  not  beUeve  that 
such  a  site-specific  analysis  is 
appropriate  in  this  case,  because  the 
generator  may  use  many  different 
landfills  for  disposal.  In  fact,  the  history 
of  the  generator's  disposal  practices  (See 
letter  from  Great  Lakes  Chemical 
Corporation  to  EPA  dated  April  23. 
1997)  shows  that  the  generator  changed 
disposal  sites  quite  often  (e.g..  the 
generator  sent  the  waste  to  three 
different  landfills  between  1994  and 
1997), 

One  commenter  stated  that  EPA  has 
turned  this  inquiry  from  determining 
whether  dangerous  "mismanagement" 
is  plausible  into  an  inquiry  into  whether 
it  can  be  ruled  out  completely,  and  cites 
EPA's  admission  that  there  is  at  least  a 
95%  chance  that  C  landfills  will  not 
leak.  The  commenter  claims  EPA  argues 
that  "nothing  lasts  forever,"  and 
therefore  Subtitle  C  disposal  can  be 
mismanagement.  The  commenter  aigues 
that  this  type  of  logic  was  unacceptable 
in  the  Dithiocarbamate  case.  The 
commenter  states  that  EPA  effectively 
writes  the  requirement  of  a  "plausible 
mismanagement  scenario"  out  of  the 
listing  rule,  and  that  recent  court 
decisions  do  not  allow  EPA  to  evaluate 
such  a  factor  so  as  to  drain  it  of  all 
content. 

As  a  preliminary  matter.  EPA  points 
out  that  this  listing  is  wholly  consistent 
with  the  Dithiocarbamate  Task  Force 
case.  The  Agency  has  found  that  the 
common  practice  of  the  only  generator 
of  the  waste  over  more  than  15  years  is 
the  plausible  management  scenario.  The 
assessment  of  all  relevant  factors  under 
§  261.11(a)(3)  led  the  Agency  to 
conclude  that  voluntary  Subtitle  C 
landfill  disposal  is  improper 
management. 

Furthermore,  the  Agency  has  not 
turned  this  into  an  inquiry  about 
whether  "mismanagement"  can  be  ruled 
out  completely.  Rather,  the  Agency  has 
evaluated  this  particular  waste  under 
the  conditions  of  plausible  management 
and  reached  a  conclusion  that  there  is 
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a  substdiilidl  pr«st»iit  or  potential  risK. 
The  commenter  is  attempting  to  turn  the 
Agency's  risk  analysis  into  a  narrow 
inquiry  into  plausible  mismanagement. 
This  is  simply  incorrect 

With  respect  to  the  EPA's  analysis  of 
risk,  the  Agency  did  not  state  that  there 
is  a  95%  chance  that  C  landfills  will  not 
leak  Rather.  EPA  was  indicating  that 
even  if  the  containment  system  was 
95%  effective,  the  potential  risks  from 
the  waste  in  question  are  so  high  that  it 
would  still  present  a  risk  at  levels  of 
concern.  Even  if  a  Subtitle  C  landfill 
was  98%  effective  m  reducing  risk 
relative  to  risk  in  an  unlined  landfill 
(eg.,  the  Subtitle  C  landfill's 
effectiveness  decreased  2%  from  a 
combination  of  cap  failure  and 
abandonment  of  active  landfill 
management),  the  estimated  risk  would 
still  exceed  1  x  10  -  5.  The  actual  long- 
term  efficiency  is  extremely  difficult  to 
estimate,  given  the  highly  uncertain 
long-term  integrity  of  liners/leachate 
collection  systems  and  landfill  caps. 
The  document  cited  by  EPA  that 
attempts  to  evaluate  the  effec-tiveness  of 
liner  systems  estimated  it  would 
degrade  to  an  efficiency  well  below  95% 
over  the  long  term  (eg.  one  hundred 
years).  EPA  is  not  attempting  to 
absolutely  rule  out  certain  management 
scenarios,  but  rather  to  account  for  the 
likely  degradation  of  a  Subtitle  C 
containment  system  over  the  long-term 
Certainly  the  available  data  (cited  in  the 
document  used  by  EPA)  clearly  show 
that  the  matenals  that  make  up  liners 
and  caps  are  expected  to  degrade  over 
time.  Therefore,  given  this  fad.  in 
conjunction  with  the  available  estimates 
of  long-term  effectiveness.  EPA  believes 
that  the  highly  toxic  waste  in  question 
may  present  a  significant  risk  when 
placed  in  any  Jandfill.  even  a  Subtitle  C 

unit. 

One  commenter  stated  that  EPA's 
legislative  references  do  not  support  the 
idea  that  disposal  in  Subtitle  C  landfills 
constitutes  mismanagement,  but  rather 
relate  to  historic  problems  caused  by 
unregulated  disposal,  and  expre&sea 
support  for  minimizing  the  quantities 
and  toxicity  of  wastes  that  must  be 
disposed  The  commenter  states 
Congress  did  not  reauire  all  wastes  to  be 
treated  before  land  disposal,  but  only 
wastes  that  are  hazardous,  and  notes 
that  the  fact  that  treatment  might  reduce 
the  hazardousness  of  a  waste  is  not  a 
relevant  factor  in  EPA's  listing  critena 

EPA  disagrees  with  the  claim  that 
Congress  was  concerned  only  with 
unregulated  land  disposal,  the  statute 
itself  clearly  states  Congressional  intent: 
"certain  classes  of  land  disposal 
facilities  are  not  capable  of  assuring 
long-term  containment  of  certain 


Uazarduus  wasit-s  "    '    '  ami  land 
disposal,  particularly  landfill  and 
surface  impoundment,  should  be  the 
least  favored  method  for  managing 
hazardous  wastes."  (See  RCRA.  section 
1002(b)(7)).  EPA  agrees  that  Congress 
did  not  require  all  wastes  to  be  treated 
pnor  to  land  disposal.  However,  in  this 
case  EPA  believes  the  waste  in  question 
presents  a  substantial  hazard  when  land 
filled,  even  in  a  Subtitle  C  landfill,  in 
the  form  in  which  it  is  generated  (i  e., 
untreated).  Therefore,  EPA  believes  the 
waste  is.  in  fact,  hazardous  and  should 
be  subject  to  full  regulation  under 
Subtitle  C.  including  the  land  disposal 
restrictions. 

One  commenter  stated  that,  while 
EPA  is  not  relying  on  projecting  new 
management  practices  in  this  listing 
decision,  the  Dithiocarbamates  decision 
is  still  controlling.  The  commenter 
noted  that  when  the  court  struck  down 
the  K160  listing,  it  did  not  remand  it  to 
allow  EPA  to  reevaluate  whether 
disposal  in  a  Subtitle  C  landfill 
constitutes  "plausible  mismanagement." 
as  EPA  is  attempting  to  do  here.  The 
commenter  went  on  to  say  that,  in 
striking  down  24  other  waste  listing  (U- 
listings)  in  the  Dithiocorbamate 
decision,  the  court  refused  to  accept  as 
examples  of  mismanagement  various 
past  or  future  accidents,  and  stated  that 
EPA  assertions  that  "accidents  will 
happen"  does  not  constitute  "plausible 
mismanagement  "  The  commenter 
claimed  this  analysis  is  equally 
apphcable  to  EPAs  assumption  that  all 
landfills  will  leak  eventually,  and  the 
fact  that  some  unquantified  uncertainty 
exists  regarding  long-term  risks  from 
Subtitle  C  disposal  does  not  mean  that 
such  disposal  is  mismanagement.  The 
commenter  argued  that  the  only  change 
listing  the  waste  would  cause  would  be 
to  require  compliance  with  land 
disposal  treatment  standards  and  it  is 
difficult  to  see  how  a  listing  would 
substantially  reduce  nsks  The 
commenter  stated  that  EPA  did  not 
address  the  question  of  how  much  risk 
reduction  would  result  from  treatment 
The  commenter  also  noted  that  the  fact 
that  treatment  might  reduce  the 
hazardousness  of  a  waste  is  not  a 
relevant  factor  under  §261, 11(a)(3)  in 
deciding  whether  to  list  a  waste  as 
hazardous 

The  commenter's  reference  to  "the 
Dithiocorbamate  case"  is  not  relevant  in 
this  context  In  the  Dithiocorbamate 
case,  the  court  did  not  address  the  issue 
of  Subtitle  C  management  in  any 
substantive  way  Tne  court  stated  that  it 
was  vacating  the  listing  of  K160 
"Iblecause  EPA  failed  to  identify  a 
plausible  mismanagement  scenano 
•   •   •"  (98  F. 3d  at  1404)  and  did  not 


reach  the  issue  of  whether  voluntary 
disposal  in  a  Subtitle  C  landfill  (absent 
treatment)  would  present  a  substantial 
risk.  The  decision  in  no  way  limits  the 
Agency  from  considering  potential  risks 
from  Subtitle  C  management  EPA  had 
not  raised  the  issue  in  rulemaking 
because  the  Agency  had  determined  that 
the  plausible  management  scenano  was 
an  unlined  landfill.  The  Agency  did  not 
conduct  a  risk  assessment  on  the 
Subtitle  C  landfill  because  it  did  not 
believe  it  had  to. 

The  reference  to  consideration  of  the 
U  wastes  in  the  Dithiocarbamate  case  is 
also  irrelevant  in  this  context.  The 
commenter  is  confusing  EPA's 
acknowledgment  of  the  uncertainty  in 
quantitatively  estimating  the  long-term 
efficiency  of  Subtitle  C  containment 
systems  as  being  equivalent  to 
assertions  that  "accidents  happen." 
referenced  by  the  Dithiocarbamate  case. 
As  noted  m  response  to  other  comments 
in  this  proceeding.  EPA's  evaluation 
attempted  to  account  for  the  likely 
degradation  of  a  Subtitle  C  containment 
system  over  the  long-term  Therefore. 
EPA  contmues  to  believe  that  it  is 
logical  and  appropnate  to  assume  that 
the  containment  efficiency  of  landfills 
will  degrade  sufficiently  so  that,  for  this 
highly  toxic  waste,  disposal  of  the 
untreated  matenal  in  a  Subtitle  C 
landfill  may  present  a  substantial 
present  and  potential  hazard. 

As  noted  in  the  commenter's  own 
statements,  unlike  in  the 
Dithiocarbamate  case,  in  which  the 
court  did  not  see  how  U-hstings  would 
avert  accidents,  a  listing  of  the  2,4,6- 
TBP  waste  solids  would  in  fact,  prevent 
the  placement  of  untreated  wastes  in  the 
landfill.  Further,  the  treatment 
standards  for  this  newly  listed  waste 
(see  the  land  disposal  restrictions 
section  of  tudav  s  niiei  require  levels  of 
2,4.6-TBP  for  nonwastewaters  to  be  no 
greater  than  7  4  mg/kg  This  level 
equates  to  a  reduction  of  up  to  a  50,000- 
fold  reduction  in  the  level  of  2.4,6  TBF 
in  the  waste   .Such  a  reduction  in  2,4,6- 
TBP  levels  will  likely  result  in 
significant  risk  reduction — a  clear 
benefit  of  the  listing  Furthermore,  the 
§261  11(a)(3)  cntena,  as  noted  b\  the 
commenter,  does  not  require  the  .Agency 
to  consider  nsk  reduction  Section 
261  11  is  promulgated  under  the 
authority  of  settion  ,^001  of  RCRA, 
which  requires  EVA  to  identify  critena 
for  listing  Once  listed,  the  wastes 
would  become  suhiect  to  the 
management  requirements  of  Subtitle  C. 
The  regulations  for  management 
requirements  are  promulgated  under 
other  sections  of  RCRA,  like  sections 
3002  (generator  standards),  3003 
(transportation  standards),  3004 
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(standards  for  treatment,  storage  and 
disposal  facilities),  and  300.S  (permits 
for  treatment,  stora^^e  or  disposal)  These 
are  the  sections  under  which  EP.A 
would  consider  risk  reduction  measures 
that  would  be  protective  of  human 
health  or  the  environment 

While  one  commenter  supported 
EPAs  decision  to  list  the  2,4,6-TBP 
solids  and  filter  cartridges,  the 
commenter  stated  that  EPA  assumes  in 
its  reevaluation  that  the  wastes  at  issue 
will  always  be  landfilled  in  a  Subtitle  C 
facility,  even  though  the  regulated 
community  is  under  no  legal  or 
technical  mandate  to  do  so  in  the 
absence  of  a  hazardous  waste  listing. 
The  commenter  claimed  that  EPA's 
proposed  listing  rationale  based  on 
Subtitle  C  landfiliing  substantiallv 
understates  the  nsks,  and  argues  that 
EP.^  should  not  assume  past  disposal 
practices  represent  the  only  plausible 
mismanagement  practice  for  at  least  four 
reasons  (Ij  There  is  no  technical  or 
other  bar  to  additional  companies 
producing  2,4,6-TBP  and  generating  the 
wastes  at  issue,  either  at  existing 
organobromme  chemical  production 
facilities  or  at  new  locations.  Therefore 
identification  of  plausible 
mismanagement  s<:enarios  should 
invoUe  more  than  an  analysis  of  one 
company's  historic  disposal  practices: 
(2)  the  wastes  at  issue  (floor  sweepings 
and  filter  cartridges)  are  frequently 
observed  in  the  organobromine 
chemical  industry,  and  m  many  cases 
are  landfilled  onsite  in  nonhazardous 
units.  Thus.  EPA  should  consider  how 
similar  wastes  from  other 
organobromine  production  processes  are 
managed  when  identifying  plausible 
mismanagement  scenarios:  (3)  the 
company  currently  generating  these 
wastes  has  used  three  different  landfills 
since  1994.  suggesting  that  cost  is  the 
overriding  factor  in  the  company's 
disposal  decision.  It  is  not  unreasonable 
for  EP.^  to  assume  the  cost  differential 
between  Subtitle  C  and  D  landfills  may 
cause  the  company  to  use  a 
nonhazardous  waste  landnil;  and  (4)  the 
production  facility's  1995  TRi  report 
reveals  that  half  of  the  TRI  chemicals 
sent  offsite  for  dispo.sal  were  sent  to  a 
nonhazardous  landfill.  Thus,  even  at 
this  one  facility  Subtitle  C  landfiliing  is 
not  uniformly  practiced. 

As  a  general  response  to  these 
comments,  the  Agency  notes  that  these 
arguments  have  no  practical  effect  and 
would  not  change  EPA's  decision  to  list 
the  waste.  In  the  original  proposal  to  list 
the  2.4.6-TBP  production  solids,  EPA 
estimated  the  risks  from  disposal  in  an 
unlined  landfill  would  warrant  listing 
the  waste  (see  proposed  rule,  59  PR 
24530.  May  11,  1994).  As  noted  in  the 


September  3.  1997  notice  letter,  the 
risks  from  such  disposal  would  be 
mitigated  in  a  Subtitle  C  landfill,  but 
would  still  be  at  levels  of  concern. 
Therefore,  EP.^  does  not  need  to  rely  on 
projecting  new  management  practices  in 
this  listing  decision   EPA  intends  to 
address  the  more  general  issue  of  how 
to  weigh  potential  changes  in 
management  practice  in  the  future. 

Two  commenters  ai^ued  that  EP.^  did 
not  fully  consider  the  impact  of  the 
existing  RCRA  Subtitle  C  regulations  in 
its  analysis  of  potential  nsks  from 
disposal  in  such  a  regulated  landfill. 
One  argued  that  the  proposed 
mismanagement  scenano  presumes  that 
all  landfill  operators  are  in  violation  of 
RCKA  regulations,  and  noted  that  the 
regulations  require  that  hner  leachate 
collection  systems  prevent  migration 
out  of  landfills  during  the  active  life 
(including  the  closure  period)  of  the 
landfill  The  commenter  argues  that  the 
re.ources  spent  on  landfill  design  and 
construction  have  resulted  in  more  than 
a  20-fold  decrease  in  risk  posed  by  the 
waste  disposed  The  commenter  stated 
that  if  F'P.A  is  concerned  with  releases 
from  landfills,  the  proper  place  to 
address  this  is  through  the  regulations 
governing  land  disposal  units,  and  not 
the  listing  process 

The  other  commenter  stated  that 
comprehensive  landfill  regulations 
prevent  the  release  of  hazardous 
constituents  from  the  waste  into  the 
environment  by  Double  liners  and 
leachate  collection  systems, 
groundwater  monitoring,  and  corrective 
action  requirements  in  case  of  a  release. 
The  comm.enter  also  noted  that  the 
perfonnance  of  Subtitle  C  landfills  is 
guaranteed  by  operating,  closure,  and 
post-closure  permits,  but  stated  that 
none  of  these  safeguards  were  addressed 
in  EP.^'s  reevaluation 

EPA  agrees  that  the  regulations 
governing  Subtitle  C  landfills  are 
stringent  and  are  designed  to  prevent 
releases  from  the  unit,  to  detect  if  such 
leaks  occur,  and  to  take  corrective 
action  if  necessary  However,  EPA  is  not 
assuming  that  all  landfill  operators  will 
be  in  violation  of  RCRA.  EPA  is  simply 
recognizing  that  such  standards  are  not 
protective  in  perpetuity  nor  for  every 
possible  waste,  EPA  is  not  saying  that 
voluntary  Subtitle  C  landfiliing  is 
always  "improper",  just  that  there  are 
wastes  that  should  not  go  into  them  if 
they  are  not  treated.  EPA  agrees  that 
properly  installed  liner  systems  and 
final  covers  substantially  reduce  the 
potential  for  releases  during  the 
operating  life  and  post -closure  period 
(see  52  FR  20270,  May  29.  1987).  EPA 
also  agrees  that  permits  for  landfills 
help  to  ensure  the  implementation  of 


stringent  requirements  for  groundwater 
monitoring  and  corrective  action  The 
RCRA  regulations  require  a  30  year  post- 
closure  period,  during  which  the  unit  is 
maintained  and  monitored  (see  40  QFR 
264  117),  but  after  the  post -closure 
monitoring  ends  releases  may  not  be 
detected  or  corrected.  While  extending 
the  post-closure  period  might  be  one 
way  to  decrease  potential  risks  from 
Subtitle  C  landfills,  EPA  notes  that 
treatment  under  the  land  disposal 
restrictions  program  is  another  way  (and 
perhaps  a  more  direct  way)  of  ensuring 
long-term  risks  are  minimized.  Listing 
the  waste  solids  from  the  production  of 
2,4,6-TBP  ensures  that  this  highly  toxic 
waste  will  be  treated  prior  to  landfill 
disposal. 

c.  Demonstration  of  a  Substantia] 
Hazard.  One  commenter  claimed  that 
EPA's  approach  does  not  demonstrate 
that  the  TBP  wastes  managed  in  Subtitle 
C  landfills  pose  a  substantial  hazard  as 
required  by  the  statute  and  EPA's  rules 
(§  261.11(a)(3)).  The  commenter  argued 
that  no  human  health  or  environmental 
damage  has  ever  occurred  as  a  result  of 
improper  management  of  TBP  wastes, 
and  the  quantity  of  the  TBP  waste  (35 
tons  per  year)  is  "inconsequential."  The 
commenter  also  stated  that  the  court  in 
the  Dithiocarbamate  case  indicated  that 
EPA  must  balance  the  toxicity  of  the 
chemicals  with  other  factors  specified  in 
EPA's  listing  criteria.  Finally,  the 
commenter  noted  that  EPA's  estimate  of 
risks  above  10"'  from  TBP  wastes  in 
Subtitle  C  landfills  is  "based  on 
improper  extrapolation  from  Subtitle  D 
risk  modeling," 

EPA  disagrees  with  the  commenter's 
assessment  of  the  hazard  posed  by  the 
TBP  wastes.  First,  the  regulatory  criteria 
for  listing  wastes  as  hazardous  is  that 
the  wastes  may  •    *   •  pose  a  substantial 
present  of  potential  hazard,"  These 
wastes  certainly  meet  that  criteria. 
While  EPA  has  not  found  damage  cases 
that  document  health  or  environmental 
damage  from  disposal  of  this  waste,  this 
is  only  one  of  the  factors  EPA  considers 
in  its  listing  decisions.  While  EPA  has 
not  identified  any  cases  of  actual 
damages  from  this  waste,  EPA  has 
explained  how  it  considered  the  other 
factors  under  §  262.11(a)(3).  The  risk 
assessment,  after  consideration  of  all  of 
these  factors  shows  individual  risk 
numbers  to  be  above  EPA's  level  of 
concern.  Furthermore,  by  listing  a  waste 
as  hazardous,  EPA  hopes  to  prevent 
such  damage  from  occurring,  and  the 
Agency  has  often  listed  wastes  in  the 
absence  of  definitive  damage  cases. 
Contrary  to  the  comment,  EPA  does  not 
concede  that  the  volume  of  waste  at 
issue  (34  tons  annually)  is  necessarily 
"inconsequential."  The  volume  of  waste 
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must  be  examined  in  conjunction  with 
the  concentration  and  properties  of 
toxic,  constituents  present.  In  this  case, 
the  relatively  small  quantity  of  waste 
contains  very  high  concentrations  of  a 
highly  toxic  constituent.  2.4,6-TBP. 

As  noted  elsewhere  in  today's  rule. 
EPA  continues  to  believe  that  the  SAR 
results  demonstrate  that  2,4.6-TBP  is 
highly  toxic.  Furthermore.  EPA  has 
shown  how  this  toxic  chemical,  in  a 
highly  concentrated  waste,  may 
potentially  cause  a  substantial  risk  even 
if  managed  in  a  Subtitle  C  landfill.  The 
waste  in  question  is  so  toxic  and 
concentrated  that  release  may  occur  at 
levels  of  concern,  even  if  the 
containment  system  of  a  Subtitle  C 
landfill  were  very  high  (e.g.,  95%). 
Given  this  result.  EPA  believes  that 
listing  is  warranted. 

d.  Other  Risk  Issues  Two  commenters 
argued  that  the  Agency's  toxicity 
assumptions  for  2,4.6-TBP  are  invalid. 
One  stated  that  EPA  failed  to  address 
comments  on  the  use  of  Quantitative 
Structure  Activity  Relationships  (QSAR) 
in  its  risk  analysis,  and  incorporated  its 
previous  comments  by  reference.  The 
commenter  also  noted  that  a  proposal  by 
EPA  to  gather  the  data  necessary  to 
evaluate  2.4.6-TBP  was  rejected  by  the 
Interagency  Testing  Committee  (ITC). 
The  commenter  stated  that,  while  the 
ITC  originally  proposed  to  include 
2.4.6-TBP  on  the  priority  testing  list 
under  Section  4(e)  of  the  Toxic 
Substances  Control  Act  (TSCA), 
following  receipt  of  exposure 
information  from  an  industry  group  and 
the  producer  of  2.4.6-TBP.  the  ITC 
revised  its  position  and  removed  2.4.6- 
TBP  from  the  priority  list.  The 
commenter  stated  that  the  rationale  for 
removal  of  2.4.6-TBP  was  based  on  the 
ITC's  determination  that 
"environmental  and  workplace 
monitoring  indicate  that  2,4.6- 
tribromophenol  is  not  likely  to  result  in 
substantial  environmental  releases  or 
significant  exposures  to  workers, 
consumers  or  the  general  population." 

EPA  has  not  ignored  the  comments 
received  on  the  Agenc-y's  use  of 
Structure  Activity  Relationships  for 
estimating  the  toxicity  of  2,4,6-TBP. 
EPA  responds  fully  to  all  comments 
related  to  this  issue  in  a  separate  section 
of  today's  preamble.  As  the  commenter 
noted,  the  ITC's  40th  Report  revised  the 
TSCA  section  4(e)  Priority  Testing  List 
by  removing  2,4.6. -TBP.  which  had 
previously  been  recommended  for 
testing  in  its  39th  report  (62  FR  8578. 
February  25.  1997).  The  ITC  stated  that 
it  removed  2.4,6-TBP  after  reviewing 
data  that  demonstrated  that;  (1)  It  is 
used  as  a  chemical  intermediate  to 
produce  flame  retardants;  (2)  greater 


than  99%  of  2,4.6-TBP  used  as  an  end- 
product  is  shipped  overseas  to  be  used 
as  an  intermediate  in  the  production  of 
brominated  flame  retardants,  and  (3) 
environmental  and  workplace 
monitoring  indicate  that  2.4,6-TBP  is 
not  likely  to  result  in  substantial 
environmental  releases  or  significant 
exposures  to  workers,  consumers,  or  the 
general  public.  Exposure  and  release 
information  provided  by  industry  and 
the  CMA  include  an  industrial  hygiene 
survey  from  1979.  a  historical 
prospective  mortaUty  study  of  workers, 
a  pollution  evaluation,  and  a 
determination  of  brominated  organic 
compounds  in  environmental  matrices 
(secondary  effluents).  The  available 
exposure  information  pertains  to 
workers  and  the  potential  for  general 
population  exposure  from 
manufacturing  sites.  In  deciding  to  list 
waste  solids  from  the  production  of 
2.4,6-TBP.  however.  EPA  considered  in 
detail  the  potential  exposure  and  risks 
due  to  the  disposal  of  wastes  generated, 
not  product  use.  EPA  notes  that  none  of 
the  exposure  studies  used  in  the  FTC 
decision  deal  with  RCRA  issues,  for 
example,  the  presence  of  TBP  in  waste 
streams,  its  subsequent  disposal  in  a 
landfill,  and  the  potential  hazards 
associated  with  leakage  from  such  a 
landfill  or  with  any  mismanagement 
scenario. 

EPA  further  examined  the  rationale 
for  the  removal  of  2.4.6-TBP  fi-om  the 
Priority  Testing  List  and  does  not  agree 
that  this  action  in  any  way  undermines 
EPA's  use  of  SAR  to  estimate  the 
chemicals  toxicity.  2,4,6-TBP  was  not 
removed  from  the  ITC  Priority  Testing 
List  because  the  ITC  had  found  that  TBP 
was  not  toxic.  Indeed,  the  chemical  was 
originally  included  on  the  List  because 
the  NIEHS  needed  chronic  toxicity  and 
2-year  carcinogenesis  study  data.  The 
availabiUty  of  these  data  would  obviate 
the  need  for  the  use  of  a  qualitative  or 
quantitative  SAR  by  EPA,  which  would 
prefer  to  use  actual  data  on  the 
constituent  in  question  whenever 
possible.  Among  the  studies  cited  by 
CMA  and  GLCC  as  available  for  EPA 
review  are  acute  toxicity  (oral, 
inhalation,  and  dermal),  dermal 
sensitization,  skin  and  eye  irritation.  21- 
day  inhalation  toxicity.  28-day  subacute 
dermal  toxicity,  clearance, 
teratogenicity,  genotoxicity.  and 
pharmacokinetics.  None  of  these  studies 
are  sufficient  to  judge  the  carcinogenic 
potential  of  TBP.  which  is  the  primary 
endpoint  of  concern  for  this  chemical. 
Therefore.  EPA  does  not  believe  that  the 
ITC  decision  to  remove  TBP  from  the 
Priority  Testing  List  addresses  EPA's 
determination  that  2.4.6-TBP  is  highly 


toxic  as  indicated  by  bAK  and  that 
disposal  of  wastes  containing  high 
levels  of  this  toxic  chemical  in  a  landfill 
(even  a  Subtitle  C  landfill)  poses  a 
substantial  hazard  that  requires  listing 
the  waste  as  hazardous 

One  commenter  supported  the 
proposed  decision  to  list  waste  solids 
from  the  production  of  2.4.6- 
tribromophenol.  but  argued  that  EPA 
underestimated  the  risks  posed  by 
disposal  of  the  waste  in  a  Subtitle  C 
landfill  for  at  least  three  reasons.  The 
reasons  noted  bv  the  commenter  were: 
(1)  The  TCLP  understates  the  leaching 
potential  of  the  waste  in  a  Subtitle  C 
landfill  by  at  least  an  order  of 
magnitude,  because  the  waste  may  be 
exposed  to  solvents  and  other  chemicals 
that  encourage  contaminant  leaching, 
and  because  the  TCLP  appears 
"uniquely  ineffective"  in  leaching 
contaminants  from  the  waste;  (2)  EPA's 
risk  e<stimates  are  based  on  the  presence 
of  2.4.6-TBP  only  and  ignore  the 
presence  of  arsenic  and  other  toxic 
contaminants  in  the  waste  and  TCLP 
leachate;  (3)  EPA's  assumption  of  95% 
containment  efficiency  for  a  Subtitle  C 
landfill  is  unreasonable  given  that 
owner/of)erator's  post -closure 
responsibilities  typically  end  after  30 
years;  containment  efficiency  would 
drop  to  60%  at  100  years,  and  beyond 
100  years  additional  declines  can  be 
expected. 

As  a  general  response  to  the  argument 
that  EPA  underestimated  the  risks  posed 
by  Subtitle  C  disposal  for  the  wastes  in 
question,  the  Agency  notes  that  these 
arguments  have  no  practical  effect  and 
would  not  change  EIPA's  decision  to  list 
the  waste.  However.  EPA  does  not  agree 
with  some  of  the  arguments  put  forth  by 
the  commenter.  and  is  responding  to 
them  for  this  reason  EPA  does  not  agree 
that  the  TCLP  underestimates  the 
leaching  potential  of  the  waste  in 
question  for  reasons  discussed  below. 
Absent  any  firm  data  to  conclude 
otherwise.  EPA  finds  no  reason  to 
conclude  that  the  TCLP  underestimates 
the  leaching  potential  of  the  2.4.6-TBP 
production  wastes.  As  a  preliminary 
matter,  EPA  notes  that  the  commenter 
cites  no  basis  for  its  quantified  estimate 
that  the  leaching  is  underestimated  by 
one  order  of  magnitude.  Moreover,  there 
is  no  indication  that  the  TCLP  is 
"uniquely  ineffective"  in  leaching 
contaminants  from  this  waste,  as  the 
commenter  claims.  The  properties  of 
2.4.6-TBP  indicate  that  the  relatively 
low  leaching  efficiency  is  not 
unexpected.  This  chemical  is  not  highly 
soluble  in  water  (70  ppm;  see  The 
Merck  Index.  Ninth  Edition.  1976)  and 
would  not  be  expected  to  leach  from  the 
organic  waste  matrix  at  very  high  levels. 


Federal  Register/ Vol.  63,  No.  85 /Monday,  May  4,  1998 /Rules  and  Regulations 


24615 


The  octanol-water  partition  coefficient 
(Kow)  for  thi.s  substance  is  on  the  order 
of  17,000  (or  in  log  form.  4.23);  this 
coefficient  is  a  measure  of  the  tendency 
of  the  chemical  to  partition  into  organic 
phases  compared  to  water,  and  this 
value  indicates  the  chemical  is  expected 
to  be  at  17. 000- fold  higher  concentration 
in  the  organic  phase  compared  to  water. 
It,  therefore,  would  be  expected  to 
remain  bound  in  the  organic  phase  and 
would  tend  to  be  less  mobile. 
Furthermore,  the  lower  leaching  from 
the  spent  filter  material  is  also  logical, 
bec.ause  the  filter  material  is  activated 
carbon.  Activated  carbon  is  used 
expressly  to  remove  organic  material 
from  a  process  stream,  and  the  2.4,6- 
TBP  is  expected  to  be  relatively  tightlv 
adsorbed  to  this  matrix  Therefore,  EPA 
has  no  reason  to  believe,  despite  the 
commenters  assertions,  that  the  TCLP 
results  are  not  valid  for  this  waste. 

EPA's  decision  to  list  this  waste 
focused  on  2.4,6-TBP  because  this 
chemical  was  found  at  levels  that 
greatly  exceeded  the  other  constituents 
detected  While  other  constituents  were 
detected  in  the  waste,  many  were  also 
found  in  blank  laboratory  QC  samples 
(eg,,  methylene  chloride)  indicating 
that  the  detection  of  these  volatile 
constituents  in  waste  samples  may  have 
been  due  to  some  sample 
contamination,  perhaps  in  the 
laboratory.  Concerning  arsenic,  the 
analytical  results  are  suspect  due  to 
known  problems  with  measuring  some 
metals  in  these  type  of  waste  matrices. 
(See  Method  6020,  Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods,  third  edition.  1994; 
OSW/USEPA).  One  of  the  waste 
samples  (spent  carbon  filter  material, 
number  GL-08)  showed  the  presence  of 
other  brominated  phenols,  notably  2.4- 
dibromophenol;  however,  EPA  does  not 
have  any  health-based  levels  to 
rigorously  evaluate  them. 

Analysis  of  the  other  sample  (floor 
sweepings  and  off-specification  product, 
GL-09)  showed  the  presence  of  several 
volatile  constituents  that  were  found  in 
the  blank  samples.  However,  this 
sample  also  contained  significant  levels 
of  1,2-dibromoethane  (also  known  as 
ethylene  dibromide.  or  EDB).  As 
evidenced  by  the  very  low  drinking 
water  standard  established  for  this 
chemical  (the  maximum  contaminant 
level,  or  MCL,  is  0.00005  mg/L;  see  40 
CFR  141.61),  this  substance  is  highly 
toxic,  and  the  level  reported  in  the 
TCLP  analysis  (36  mg/L)  is  720.000 
times  the  existing  MCL.  The  Agency 
believes  that  the  relatively  high  levels  qf 
this  chemical  in  the  waste  (and  the 
corresponding  TCLP  sample)  further 
confirms  that  these  production  solids 


contain  high  levels  of  highly  toxic 
chemicals  and  prese.^t  a  substantial 
hazard,  even  if  managed  m  a  Subtitle  C 
landfill.  There  is  further  discussion  of 
the  presence  of  EDB  in  ;he  following 
Unit  rV.E.3. 

In  its  reevaluation.  EF.^  did  not 
conclude  that  the  containment 
efficiency  for  a  Subtitle  l  landfill  was 
necessarily  95%   The  Agency's  point 
was,  even  if  the  efficiency  was  as  high 
as  95%.  the  potential  release  from  2,4.6- 
TBP  production  solids  m  a  landfill  may 
present  risks  at  levels  of  concern  While 
estimating  the  long-term  efficiency  of 
containment  is  highl>  uncertain,  EPA 
agrees  that  it  may  be  less  than  95%, 
thereby  making  the  potential  risk 
higher, 

e.  Other  Comments  The  commenter 
that  supports  EPA's  decision  to  list  the 
waste  at  issue  noted  that  the  disposal  of 
wastes  with  high  concentrations  of 
organic  contaminants  is  what  Congress 
sought  to  restrict  through  the  Land 
Disposal  Restrictions  program  The 
commenter  argued  that  a  hazardous 
waste  listing  for  these  wastes  is 
appropnate  to  ensure  Congressional 
objectives  of  the  LDR  program  are 
achieved  The  commenter  claims  EPA 
must  consider  these  expressions  of 
"proper"  management  when  applying 
its  criteria  for  listing  hazardous  waste. 

EPA  agrees  that  in  establishing  the 
Land  Disposal  Restrictions  program, 
Congress  found  land  disposal  to  be 
incapable  of  ensuring  long-term 
containment  of  hazardous  waste. 
However,  EPA  does  not  agree  that  the 
high  content  of  organic  contaminants  is, 
by  itself,  sufficient  to  require  listing 
The  listing  decision  is  based  on  the 
highly  toxic  nature  of  the  constituent  in 
question  (2, 4, 6, -TBP).  in  coniunction 
with  potential  risks  associated  with  its 
release,  even  if  placed  in  a  Subtitle  C 
landfill.  Therefore,  EPA  agrees  that 
listing,  and  the  associated  treatment 
required  under  the  land  disposal 
restrictions  program,  are  appropriate 
because  of  the  chemicals  high  toxicity 
and  potential  mobility  in  groundwater. 
EPA  does  not  agree  that  listing  is 
appropriate  merely  to  comply  with 
Congressional  intent  for  treatment  of 
hazardous  waste,  because  a  waste  must 
first  be  determined  to  be  hazardous 
before  the  LDR  program  applies 

One  commenter  argued  tnat  EPA's 
reevaluation  could  be  read  as  an 
indictment  of  the  Agency's 
comprehensive  Subtitle  C  program  for 
managing  hazardous  wastes  in  landfills. 
and  indicated  that  if  Subtitle  C  disposal 
is  not  protective  and  constitutes 
mismanagement,  then  EPA's  landfill 
standards  are  inadequate  The 
commenter  does  not  believe  this  is  the 


case  and  claims  the  criticism  of  the 
long-term  integrity  of  landfills  is  an 
effort  to  avoid  the  implications  of  the 
Dithiocarbamate  decision.  The 
commenter  stated  that,  even  is  some 
uncertain  degree  of  risk  is  posed  in  the 
long  term  by  such  disposal,  this 
uncertainty  is  not  a  sufficient  basis  for 
listing  these  wastes. 

As  noted  elsewhere  in  response  to 
other  related  comments,  EPA  believes 
the  extensive  regulatory  controls 
provide  management  that  reduces  the 
potential  for  releases  to  the 
environments  EPA  s  decision  to  list  the 
solids  from  the  production  of  2.4,6-TBP 
is  in  not  an  indictment  of  the  Agency's 
Subtitle  C  program,  but  is  based  on  the 
sf>ecific  characteristics  of  this  waste 
(i.e.,  toxicity,  mobility)  and  the  potential 
risks  that  would  occur  if  these  wastes 
were  disposed  without  prior  treatment, 
and  the  long-term  containment  systems 
in  a  Subtitle  C  landfill  degrade  over 
time,  as  expected. 

3.  Comments  on  the  January  14, 1998 
Notice  Letter 

As  noted  in  the  above  section,  a 
reexamination  of  the  analytical  data  of 
the  samples  from  the  2,4,6-TBP 
production  waste  showred  that  1,2- 
dibromoethane  (EDB)  was  found  in  both 
the  total  and  TCLP  analyses  of  the 
sample  of  floor  sweepings  and  off- 
specification  product.  The  EPA  sent  a 
letter  of  notice  to  the  interested  parties 
(i.e.. the  sole  generator  of  this  waste  and 
the  commenter  that  originated  the 
comment  about  additional  constituents 
being  present  in  the  waste).  The  letter 
explains  the  new  piece  of  information 
and  notes  that  the  presence  of  this 
highly  toxic  chemical  appears  to  further 
support  the  Agency's  contention  that 
the  waste  warrants  listing  EPA  received 
comments  from  the  generator,  and  the 
Agency's  responses  art  summarized 
below.  The  L.omments  and  nesponses  are 
descnbed  in  more  detail  in  the  docket. 
ISee    Supplementary  Response  To 
Public  Comment."  April  1998), 

The  commenter  challenged  the 
validity  of  the  analvlical  results 
showang  the  presence  of  EDB  in  the 
waste.  bec;ause  of  technical  flaws  in  the 
analvlicai  procedure  The  commenter 
collected  more  sarr.ples  of  the  floor 
sweepings  ana  product,  and  submitted 
chemical  anahses  that  did  not  show  the 
presence  of  EDB  The  commenter  went 
on  to  note  that  EDB  is  not  used  as  a  raw 
matenal,  nor  is  it  produced  as  a  by- 
product in  the  2.4.6-TBP  process.  The 
commenter  argued  that  even  if  the  EDB 
was  found  in  the  floor  sweepings,  the 
presence  of  EDB  could  not  lustify  the 
scope  of  the  Agency's  proposed  listing. 
The  commenter  stated  tha^   since  EDB  is 
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not  present  in  the  2.4.6-TBP  process,  its 
presence  would  have  to  be  the  result  of 
a  mixture  of  2.4.6-TBP  and  EDB. 

EPA  disagrees  with  the  contention 
that  the  Agency's  analysis  was  flawed. 
EPA  reexamined  the  raw  analytical  data 
for  this  sample  and  the  data  clearly 
indicate  that  EDB  was  detected  and 
quantified  as  reported.  EPA  has 
provided  a  full  response  in  the  docket 
to  these  and  other  comments  related  to 
the  analysis  of  the  wastes  under  study 
(see  the  Supplementary  Comment 
Summary  *  Response  Document  in  the 
docket).  EPA  agrees  that  EDB  does  not 
appear  to  be  used  in  the  2,4.6-TBP 
process,  and  that  it  is  unlikely  to  form 
as  a  by-product.  However.  EDB  is  used 
as  a  raw  material  elsewhere  in  the 
facihty,  and  the  raw  analytical  data 
clearly  support  the  finding  of  EDB  in  the 
waste.  Therefore  its  presence  may  be 
due  to  the  cross  contamination  of  waste 
streams,  as  the  commenter  suggested. 
The  lack  of  EDB  in  the  recent  samples 
obtained  by  the  commenter  suggest  that 
EDB  may  not  be  present  in  all  samples 
of  waste.  Given  the  limited  data.  EPA 
agrees  that  EDB  is  not  the  primary  basis 
of  listing  this  waste,  but  that  the 
presence  of  the  2.4.G-TBP  itself  is  the 
major  concern 

■fhe  commenter  stated  the  Agency  did 
not  provide  public  notice  of  its  intent  to 
list  2,4,6-TBP  production  wastes  based 
on  the  presence  of  EDB.  and  that  this  is 
in  violation  of  the  Administrative 
Procedures  Act.  Furthermore,  the 
commenter  contends  that  the  EPA's 
"new  rationale"  to  list  TBP  as 
hazardous  would  fail  to  take  into 
account  the  marked  shifl  in  emphasis 
between  the  proposed  and  final  rules. 

As  EPA  noted  in  its  response  to 
similar  comments  on  the  first  notice 
letter  (see  subsection  2. a  above),  due  to 
the  limited  time  EPA  has  for  completing 
this  action,  the  Agency  decided  that  a 
letter  of  actual  notice  to  the 
aforementioned  interested  parties  was 
appropriate.  The  generator  of  the  2.4,6- 
tribromophenol  production  waste  is  the 
only  party  EPA  believes  would  be 
affected  by  the  recharacterization  of  the 
rationale  for  listing  and  that  would  have 
a  direct  interest  fn  the  final  listing 
decision.  The  Agency  is  not  aware  of 
any  other  generators  of  this  waste,  or 
any  other  persons  who  would  have  a 
direct  interest  in  this  decision,  thus  the 
actual  notice  given  in  this  case  is 
sufficient. 

Finally,  the  commenter  stated  that  it 
had  not  received  any  response  to  its 
previous  comments  challenging  the  use 
of  QSAR  as  a  basis  for  alleging  that 
2,4,6-TBP  itself  is  toxic.  The  commenter 
also  stated  that  EPA  does  not  have  any 
data  indicating  that  2,4,6-TBP  is  toxic. 


and  IS  instead  relying  on  predictive 
models  that  were  never  intended  to  be 
used  for  this  purpose.  The  commenter 
submitted  further  comments  on  this 
issue. 

EPA  was  not  seeking  further 
comments  on  the  use  of  QSAR  in  this 
listing  determination.  The  Agency's 
responds  to  all  comments  concerning 
QSAR  submitted  on  the  proposed  rule 
in  Units  IV  A,  IV.B,  and  IV.C  of  today's 
final  rule.  These  responses  are  also 
given  in  the  Public  Comment  Summary 
and  Response  Document  found  in  the 
docket  as  an  appendix  to  the 
background  document. 

F  Listing  Deterwinatjon  for  Wastes 
From  the  Production  of 
Tetrabromobisphenol-A 

1  Solids 

hi  the  proposed  rule,  EPA  deferred  a 
hazardous  waste  listing  decision  on 
waste  solids  from  the  production  of 
tetrabromobisphenol-A  (TBBPA),  based 
on  a  lack  of  information  on  waste 
characterization  and  toxicity,  hi  the 
absence  of  data  on  the  amount  of 
brominated  phenols  in  TBBPA  product, 
the  leachability  of  brominated  phenols 
from  the  product  matrix  and 
toxicological  data  on  TBBPA  solids,  the 
EPA  was  unable  to  analyze  the  potential 
risks  associated  with  TBBPA  migrating 
to  ground  water  if  managed  in  unlined 
landfills.  The  Agency,  accordingly, 
requested  this  information  in  the 
proposal  and  also  noted  that  if  sufficient 
information  to  support  a  listing 
determination  was  received  during  the 
public  comment  period,  the  Agency 
may  choose  to  promulgate  a 
determination  rather  than  defer  action 
in  the  final  rule. 

One  commenter  provided 
toxicological  data  on  TBBPA  that 
support  an  assessment  of  the  potential 
for  environmental  risk  from  release  of 
TBBPA.  (The  toxicological  data  were 
previously  submitted  to  EPA  under 
Section  8(d)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  as  the  result  of 
a  TSCA  Section  4  Test  Rule.)  The  test 
data  on  the  toxicology  of  TBBPA 
indicate  that  TBBPA  product  "does  not 
pose  a  health  hazard  to  mammals."  One 
reason  appears  to  be  that  TBBPA  is 
poorly  absorbed  when  ingested.  In  1985. 
the  Interagency  Testing  Committee 
reviewed  TBBPA  and  found  no  need  to 
conduct  further  health  effects  testing.  In 
addition,  the  results  of  ecological  testing 
submitted  to  the  Agency  by  the 
Brominated  Flame  Retardant  Industry 
Panel  do  not  indicate  an  unacceptable 
level  of  hazard  for  aouatic  organisms. 

Ecological  effects  aata  submitted  by 
the  commenter  (and  previously 


collected  by  hPA  under  TSCA  as  noted 
above)  indicate  that  TBBPA  is  not 
particularly  toxic  to  aquatic  test  species 
(e.g.,  fathead  minnow,  bluegill,  daphia), 
no  long-term  aquatic  effects  are 
observed  with  tetrabromobisphenol-A  in 
water  at  levels  below  0.22  mg/L.  Using 
the  data  on  fish  and  assuming  that  the 
waste  was  placed  in  an  unlined  landfill 
close  to  a  stream  into  which  ground 
water  discharged,  the  Agency  made  a 
worst-case  assumption  that  leachate 
from  the  landfill  would  be  saturated 
with  tetrabromobisphenol-A  at  the 
chemicals  solubility  level  (4.16  mg/L). 
This  leachate  would  be  diluted  before 
reaching  any  nearby  stream  (in  the 
proposed  rule.  EPA  estimated  a  dilution 
fraction  on  the  order  of  100  for  leachate 
exiting  a  landfill),  and  then  diluted 
further  after  discharge  to  such  a  stream. 
Therefore,  the  diluted  concentration  in 
the  stream  after  such  a  scenario  would 
be  well  below  the  above-stated  long- 
term  aquatic  effect  level  of  0.22  mg/L. 

In  determining  potential  risk  from  the 
TBBPA  waste.  EPA  also  considered  the 
possible  risk  due  to  the  presence  of 
traces  of  2.4.6-TBP  in  the  TBBPA  waste. 
The  commenter  provided  the  Agency 
with  data  on  concentrations  of  2,4,6- 
tribromophenol  in  the  TBBPA  product. 
In  considering  whether  to  list  spilled 
product  and  floor  sweepings  from  the 
packaging  of  TBBPA  due  to  the  possible 
presence  of  2,4.6-TBP.  EPA  assumed 
that  the  2.4.6-TBP  concentration  in  the 
spilled  product  would  be  no  greater 
than  the  2.4.6-TBP  concentration  in  the 
TBBPA  product  itself.  (Note  that  this 
appears  to  be  a  worst  case  assumption 
because  2.4.6-TBP  is  not  handled  in  the 
packaging  area,  thus  the  spilled  product 
should  not  be  contaminated  with  any 
further  2.4.6-TBP:  the  commenter 
confirmed  that  waste  solids  from 
production  of  TBBPA  are  floor 
sweepings  generated  from  spills  in  the 
packaging  area,  and  not  the  production 
area).  The  commenter  reported  that 
commercial  TBBPA  has  less  than  1% 
impurities,  and  the  primary  impurities 
are  isomers  of  tribromobisphenol  A.  not 
2.4.6-TBP  The  concentration  of  2.4.6- 
TBP  in  the  TBBPA  product  reported  by 
the  commenter  is  more  than  100  times 
less  than  the  concentration  of  2.4.6-TBP 
EPA  found  in  the  off-specification  2.4.6- 
TBP  product. 

The  TCLP  leaching  data  presented  in 
the  proposed  rule  show  a  maximum 
concentration  of  760  mg/1  of  2,4,6-TBP 
in  leachate  extracts  from  the  off- 
specification  2.4.6-TBP  product.  In  the 
absence  of  TCLP  leaching  data  for  the 
TBBPA  solids.  EPA  assumed  the  TCLP 
leaching  efficiency  of  2.4,6-TBP  from 
the  spilled  TBBPA  product  and  floor 
sweepings  would  be  comparable  to  the 
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leaching  efficiency  of  2.4.6-TT3P 
measured  for  the  off-specification  TBP 
product.  Thus,  the  TCLP  level  for  2,4,6- 
TBP  from  the  TBBPA  solids  was 
assumed  to  be  more  than  100-foid  less 
than  the  TCLP  level  found  in  the  TBP 
off-specification  product.  As  described 
in  the  proposed  rule,  the  level  of 
estimated  individual  risk  from  exposure 
to  2.4,6-TBP  in  groundwater  for  disposal 
of  the  off-specification  2.4.6-TBP 
product  in  an  unlined  Subtitle  D  landfill 
was  7X10-''  (w'ith  the  SAR-ba.sed  health 
number  is  corrected  for  molecular 
weight  differences  of  2,4,6-TCP  and 
2,4,6-TBP  as  noted  in  today's  notice,  the 
risk  would  be  4  2xio^*)  Using  this 
analysis,  any  risk  posed  by  TBBP.^ 
solids  under  the  same  disposal  scenario 
would  be  more  than  a  100-fold  less,  or 
less  than  10-"*.  Therefore,  this  waste  is 
not  a  candidate  for  listing  as  hazardous 
based  on  the  presence  of  2.4,6-TBP. 

In  addition.  EP.^  has  monitoring  data 
that  also  indicate  TBBPA  wastes  do  not 
present  a  significant  risk.  As  stated  in 
the  proposed  rule,  record  sampling  of  an 
on-site  landfill  at  one  plant  where 
TBBP.A  solids  formerly  were  disposed 
for  a  number  of  years  showed  the 
absence  of  TBBPA  and  any  brominated 
compounds  in  the  landfill  leachate 
Therefore,  based  on  the  data  submitted 
by  the  commenter.  the  available  data  on 
the  limited  toxicity  of  TBBPA  noted 
above,  and  the  monitonng  data,  the 
.\gency  has  decided  not  to  list  waste 
solids  from  the  production  of  TBBPA. 

2.  Wastewaters 

As  discussed  in  the  proposed  rule  (59 
FR  24537),  wastewaters  from  the 
manufacture  of  tetrabromobisphenol-A 
already  are  listed  and  carry  the 
hazardous  waste  code  of  K131.  Methyl 
bromide  and  TBBP.A  are  produced  in 
the  same  process  One  commenter 
objected  to  the  language  used  in  the 
proposed  rule  to  describe  the  process 
step  that  generates  wastewaters.  The 
proposal  states  'process  wastewater 
originates  from  the  distillation  step 
where  methyl  bromide  is  recovered," 
The  commenter  contended  that  the 
wastewater  originated  from  a  distillation 
step  where  methanol  is  recovered  The 
commenter  believed  the  language  in  the 
proposed  rule  was  inconsistent  with  the 
existing  listing  description  for  K131  and 
was  cont  emed  that  EP.^  was  attempting 
to  amend  the  K131  listing  as  part  of  this 
rulemaking. 

The  Agency  concedes  that  the 
language  used  in  the  proposed  rule  was 
misleading.  Indeed,  the  distillation  step 
is  where  methanol,  or  both  methanol 
and  methvl  bromide,  can  be  recovered. 
as  described  in  the  Listing  Background 
Document,  The  Agency  was  not 


referring  to  a  specific  process  at  anv  one 
facility.  It  was  simply  attempting  to 
make  the  point  that  TBBP.A.  and  methyl 
bromide  are  produced  in  the  same 
process  and  the  wastewaters  arising 
from  that  process  meet  the  existing 
listing  description  for  K131.  As  a  result, 
there  is  no  need  for  further  action  on  a 
hazardous  waste  listing  for  wastewaters 
from  TBBPA  production 

In  response  to  a  petition  filed  by  the 
Ethyl  Corporation  for  judicial  review  of 
the  KlSl  listing,  the  Agenc>  staved  the 
K131  listing  as  it  applies  to  the  "liquid 
material  exiting  the  reactor  producing 
methyl  bromide  located  at  Ethyl 
Corporation's  production  faciHty."  This 
facility  currently  recycles  the 
wastewaters,  after  solids  removal,  to  the 
bromine  plant  for  recoverv  of  bromine 
values.  As  directed  by  the  terms  of  the 
stay,  the  Agency  is  in  the  process  of 
"determining  whether  the  wastewater 
stream  generated  at  this  facility  contains 
a  solid  waste  and.  if  so.  whether  it  is 
eligible  for  an  exemption  or  vanance." 
EP.A  clarifies  that  today  s  rulemaking 
does  not  affect  the  Agency's  ongoing 
effort  to  respond  to  this  petition.  EPA  is 
not  attempting  to  reach  a  decision  on 
the  applicability  of  the  KlSl  listing  to 
Ethyl's  wastewater  stream  as  part  of  the 
listing  determination  for  wastes  from 
organobromines  production. 

G.  Other  Issues 

One  commenter  felt  that  the  model 
used  by  the  .\gency  for  assessing 
migration  of  2,4.6-tribromophenol 
wastewaters  from  the  deep  formations 
into  which  they  were  mjected  was  very 
conservative  and  over-estimated 
potential  risks.  The  commenter  felt  that 
many  of  the  assumptions  of  the  model 
describe  physical  conditions  that  are 
known  not  to  exist. 

In  resfKinse,  the  .^gencv  notes  that  the 
model  was  intended  to  represent  a 
conservative  scenario  in  order  to 
identify'  any  potential  risk  if  leakage 
were  to  otxur  The  .Agencv  reexamined 
the  record  and  agrees  that  the  existing 
data  collected  for  the  site  suggest  that 
the  release  scenario  modeled  is  not 
likely  to  exist.  The  information  available 
indicates  that  the  only  abandoned  wells 
found  in  the  area  of  the  injection  wells 
that  are  deep  enough  to  penetrate  the 
injection  zone  are  m  fact  known  to  be 
plugged  and  should  not  serve  as 
potential  conduits  for  release  of  waste 
constituents  from  the  injection  zone  to 
the  upper  drinking  water  aquifer 
Furthermore,  as  noted  m  the  proposed 
rule,  sampling  of  drinking  water  wells 
on  the  plant  site  and  in  the  vicinity  of 
the  plant  did  not  find  any  trace  of 
tribromophenol  in  the  groundwater, 
even  though  disposal  has  been 


occurring  for  nearly  twenty  years.  In  any 
case,  the  comment  is  moot,  since  EPA 
has  decided  not  to  list  wastewaters  from 
the  production  of  2,4,6-TBP. 

One  commenter  requested  that  the 
Agency  provide  a  detailed  definition  of 
the  term  "production"  as  used  in  the 
proposed  listing  description  for  Kl40. 
The  commenter  suggested  that 
production  be  defined  to  limit  the  reach 
of  the  listing  to  wastes  resulting  from 
the  actual  synthesis  of  2,4,6-TBP  (i.e., 
the  listing  should  not  encompass  wastes 
from  processes  that  isolate  an 
intennediate  or  a  product  other  than 
2,4,6-TBP). 

The  Agency  does  not  believe  it  is 
necessary  for  this  final  rule  to  define 
"production"  because  the  majority  of 
wastes  listed  in  40  CFR  261.37  include 
the  unambiguous  term  "production." 
The  fact  that  intermediates  or  co- 
products  may  arise  from  the  same 
process  that  produces  2.4,6-TBP  is 
irrelevant  to  the  basis  for  listing  the 
process  wastes  from  the  production  of 
2,4,6-TBP.  If  listings  were  constructed 
so  narrowly  as  to  capture  wastes  from 
the  production  of  a  given  product  only 
when  the  process  produced  that  product 
alone,  vast  amounts  of  process  waste 
containing  similarly  hazardous 
constituents  would  remain  unregulated. 
In  this  case,  by  manipulating  the 
process,  a  producer  of  tribromophenol 
may  co-produce  di-.  tetra-.  or  penta- 
brominated  phenols  along  with 
tribromophenol  from  the  same  process. 
If  the  listing  were  crafted  the  way  the 
commenter  suggests,  the  operator  of 
such  a  process  would  escape  the  intent 
of  this  regulation,  while  still  producing 
2,4,6-TBP. 

One  commenter  expressed  concern 
that  the  proposed  rule  may  have  the 
unintended  effect  of  increasing  the  land 
disposal  of  wastes  containing  2,4,6-TBP 
by  preventing  their  use  as  feedstocks  to 
bromine  recovery  units  (BRUs).  EPA 
does  not  agree  with  this  statement.  The 
listing  of  TBP  production  wastes  should 
not  affect  the  current  management  of 
these  materials  in  BRUs,  EPA  clarifies 
that  BRUs  are  halogen  acid  furnaces, 
which  meet  the  definition  of  industrial 
furnace  in  40  CFR  260.10.  As  stated  in 
the  proposed  rule,  the  combustion  of 
hazardous  waste  in  industrial  furnaces 
is  regulated  under  40  CFR  part  266, 
subpart  H.  The  commenter  noted  that 
EPA  issued  a  correction  notice  on 
August  27,  1991  that  excluded  from 
regulation  certain  brominated  materials 
combusted  in  halogen  acid  furnaces  (56 
FR  42504).  The  Agency  agrees  that  the 
provision  added  by  the  correction  notice 
effectively  excludes  brominated 
materials  meeting  the  criteria  in  40  CFR 
261.2(d)(2)(i)-(iii)  bom  designation  as 
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"inherently  waste-like"  materials. 
Accordin«iy.  these  materials  are  not 
hazardous  wastes;  thus,  furnaces 
processing  them  are  not  processing 
hazardous  wastes  and  are  not  subject  to 
the  BIF  regulations.  Listed  and 
characteristic  brominated  streams  that 
do  not  meet  the  criteria  of  40  CFR 
261.2(d)(2).  i.e..  that  contain  >1%  of 
Appendix  VTll  materials,  are  considered 
inherently  waste-like  and  should  not  be 
burned  in  non-RCRA  facilities.  Todays 
listing  of  TBP  wastes  does  not  alter  the 
criteria  of  this  exclusion  nor  subject  the 
commenter's  BRUs  to  any  additional 
requirements.  If  the  commenter's 
brominated  waste  streams  meet  the 
criteria  for  the  exclusion,  the  BRUs  to 
which  these  streams  are  fed  are  not 
subject  to  regulation  under  part  266. 
subpart  H. 

Finally,  the  Agency  notes  that  the  sole 
generator  of  the  2.4.6-tribromophenol 
production  solids  did  not  attempt  to  use 
this  material  as  feedstock  for  the  BRU. 
even  in  the  absence  of  a  hazardous 
waste  listing. 

One  commenter  questioned  the 
accuracy  of  early  sampling  and  analysis 
results  obtained  at  one  facility.  This 
commenter  submitted  a  letter  to  the 
Agency  in  1993  detailing  concerns  over 
the  quality  and  accuracy  of  some  of  the 
analytical  results.  The  commenter 
concluded  in  the  1993  letter.  "There  are 
a  great  many  non-credible  and 
questionable  analyses  in  this  study.  We 
believe  that  the  analytical  work  will 
simply  not  stand  up  to  close  scrutiny. 
The  analytical  results  are  not  of  a 
quality  that  lend  themselves  to  making 
a  valid  risk  assessment  or  developing 
regulations  for  the  organo-bromine 
industry  The  validity  and  accuracy 
simply  aren't  there."  EPA  prepared  a 
complete  response  to  the  issues 
enumerated  in  that  letter  and  has  placed 
it  in  the  public  docket  for  today's 
rulemaking.  EPA  notes  that  none  of  the 
questioned  data  were  used  as  a  basis  for 
the  decision  to  list  wastes  from  the 
production  of  2.4,6-tribromophenol. 

V.  Conclusions 

The  Agency  is  listing,  as  EPA 
Hazardous  Waste  No.  K140.  floor 
sweepings,  off-specification  product, 
and  spent  filter  media  from  the 
production  of  2,4,6-tribromophenol. 
EPA  IS  also  listing  discarded  2.4.6-TBP 
product  as  EPA  Hazardous  Waste  No. 
U408.  EPA  received  no  comments 
objecting  to  the  listing  of  U408.  except 
to  the  extent  that  issues  relating  to  SAR 
may  be  considered  relevant  to  the  U408 
listing.  (EPA  notes,  however,  that  the 
analysis  completed  for  the  listing  of 
IC140  also  included  an  evaluation  of  the 
risks  posed  by  off-specification  2,4,6- 


tribromophenol  product.  Such  off- 
specification  product  should  be  very 
similar  to  discarded  material  that  might 
carry  the  U408  listing  and.  as  such,  the 
discarded  U-waste  may  present 
comparable  risks  and  is  even  more 
likely  to  be  disposed  of  in  an  unlined 
landfill).  EPA  responded  above,  and  in 
the  separate  Response  to  Public 
Comment  Document,  to  all  comments 
on  the  SAR  analysis.  These  listing 
determinations  are  based  on  the 
projected  toxicity  of  2.4.6-TBP  from 
structural  activity  studies,  and  the 
assessment  of  risk  from  potential 
exposure  to  this  chemical.  EPA's 
decision  to  list  these  wastes  as 
hazardous  represents  a  determination  by 
the  Agency  that  the  wastes  identified  in 
this  action  meet  the  criteria  for  listing 
hazardous  wastes  presented  in  40  CFR 
261.11.  Specifically,  based  on  available 
evidence,  the  Agency  concludes  that 
2.4.6-tribromophenol  is  similar  in 
toxicity  to  its  chlorinated  analogue 
(2.4.6-trichlorophenol)  and.  therefore, 
may  pose  a  risk  to  human  health  and  the 
environment  if  improperly  land- 
disposed. 

Based  on  the  data  collected  by  the 
Agency  during  the  recent 
organobromines  industry  study  and  the 
unique  conditions  of  the  industry 
regarding  limitations  to  future 
expansion.  EPA  believes  there  is  ample 
justification  for  a  no-list  determination 
for  wastes  generated  from  production  of 
the  other  organobromine  chemicals 
identified  in  the  proposed  consent 
decree  (i.e.,  tetrabromobisphenol  A. 
bromochlororaethane,  ethyl  bromide, 
octabromodiphenyl  oxide,  and 
decabromodiphenyl  oxide)  and  for 
wastewaters  from  2.4.6-tribromophenol 
production.  After  considering  the 
collected  information  and  data  from 
toxicological,  chemical, 
hydrogeological.  and  engineering 
viewpoints.  EPA  has  concluded  that  the 
disposal  of  any  wastes  from  these 
processes  that  are  not  currently  listed  in 
40  CFR  part  261.  subf)art  D  does  not 
pose  a  substantial  present  or  future  risk 
to  human  health  or  the  environment. 
Therefore.  EPA  is  not  listing  any 
additional  hazardous  wastes  generated 
from  the  production  of  these  chemicals. 
The  Agency  received  no  comments 
objecting  to  its  decision  not  to  list  these 
wastes. 

VI.  Land  Disposal  Restrictions 

A.  Treatment  Standards  for 
Organobromine  Wastes 

In  the  land  disposal  restrictions  Phase 
III  proposed  rule  (60  FR  11722.  March 
2.  1995).  EPA  proposed  that  the  newly 
identified  K140  and  U408  wastes 


comply  with  numerical  treatment 
standards  for  2,4.6-tribromophenol  to  be 
promulgated  in  40  CFR  268.40,  and  that 
2,4.6-tribromophenol  be  added  as  a 
underlying  hazardous  constituent 
subject  to  the  universal  treatment 
standards  of  40  CFR  268.48. 

Since  treatment  data  currently  are  not 
available  for  2,4,6-TBP,  the  Agency 
proposed  to  set  the  UTS  for  2.4.6-TBP 
based  on  analytical  detection  limit  data 
transferred  from  2,4.6-lrichlorophenol. 
The  structures  of  2,4,6-tribromophenol 
and  2.4,6-trichlorophenol  are 
sufficiently  similar  to  be  considered 
halogenated  congeners  of  phenol.  Both 
halogenated  phenols  contain  three 
symmetrically  placed  bromine  or 
chlorine  substituents  that  are  difficuH  to 
remove  by  chemical  substitution.  The 
chemical  behavior  and  mechanisms  of 
action  for  2.4.6-tribromophenol  are 
expected  to  be  similar  to  its  chlorinated 
analogue.  2.4,6-trichlorophenol.  Thus, 
the  Agency  proposed  the  treatment 
standards  for  2,4.6-tribromophenol  at 
7.4  mg/kg  for  nonwastewaters  and  0.035 
mg/L  for  wastewaters  for  2,4,6- 
tribromophenol. 

The  Agency  solicited  comment 
regarding  the  achievability  of  this 
standard  by  demonstrated  available 
technologies  and  regarding  the 
analytical  detection  limit  of  2.4,6-TBP 
in  treatment  residual  matrices.  The 
Agency  also  solicited  any  available  data 
on  the  concentrations  2,4,6-TBP  in 
treatment  residuals  from  the  recovery  or 
destruction  of  wastes  containing  2.4.6- 
TBP.  The  analytical  method  for  2.4.6- 
TBP  is  SW-«46  method  8270  (GC/MS 
for  semivolatiles.  capillary  column). 

In  response  to  the  Agency's  request 
for  comment.  Chemical  Waste 
Management.  Inc.  supported  the 
Agency's  proposed  treatment  standards 
associated  with  organobromine  wastes; 
the  Environmental  Technology  Council, 
while  objecting  to  setting  treatment 
standards  on  the  sole  basis  of  analytical 
detection  limits,  noted  that  EPA  can  use 
technology  transfer  to  develop  standards 
from  similar  chlorinated  organics 
Therefore.  EPA  is  promulgating  the 
proposed  UTS  for  2.4.6-TBP  at  7.4  mg/ 
kg  for  nonwastewaters  and  0.035  mg/L 
for  wastewaters 

B  Applicable  Technology 

The  single  facility  that  produces  2.4,6- 
TBP  wastes  uses  a  bromine  recovery 
unit  (BRU)  to  recover  bromine  values 
from  organic  liquid  and  vapor  waste 
streams.  In  this  unit,  the  organics  are 
burned  and  the  combustion  products  are 
removed  by  a  wet  scrubber.  "The  BRU  is 
a  halogen  acid  furnace  which  meets  the 
regulatory  definition  of  industrial 
himace  in  40  CFR  260.10.  The 
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combustion  ef  hazardous  waste  in 
industrial  furnaces  is  regulated  under  40 
CFR  part  266.  subpart  H.  which 
regulates  air  emissions  from  these  unit.s 
and  requires  monitoring  and  analyses. 

Treatment  of  2,4.6-TBP  wastes  in  the 
BRU  should  be  effective  in  destroying 
the  phenolic  component  of  2,4.6- 
Iribromophenoi  and  providing  for 
recoverv  of  bromine  Based  on  available 
inforTTiation.  EP.^  proposed  that  the  best 
demonstrated  available  technology 
(BD.M)  for  2.4.6-tribromophenol  wastes 
is  treatment  by  BRU.  EPA  solicited 
comment  on  this  assertion  and  on  the 
potential  apphcability  of  other 
technologies  which  destroy  2,4.6- 
tribromophenol  and  provide  recover\  of 
bromine. 

Great  Lakes  Chemical  Corporatiori 
(GLCC)  commented  that  EP.\  s 
assumption  that  TBP  waste  generated  by 
GLCC  currently  is  managed  in  a 
bromine  recovery  unit  (BRU)  is 
incorrect.  GLCC  maintains  that 
treatment  of  TBP  in  the  existing  BRU 
would  be  very  difficult,  if  not 
impossible  (both  technically  and 
legally).  Accordingly,  GLCC  concluded 
that  the  proposed  TBP  treatment 
standard  is  flawed   The  .\gency 
disagrees.  Because  tribrornophenol  is 
not  refractory,  EP.*i  belie\es  the  BRI' 
technology  clearly  is  applicable  to  waste 
treatment  of  the  K140  and  U408  wastes 
and.  therefore,  mav  form  the  basis  of  a 
standard   There  are  various  combustion 
technologies  capable  of  meeting  the 
numerical  treatment  standards,  one  of 
which  is  BRU.  The  Agency  stated  in 
error  in  the  proposal  that  the  existing 
BRU  already  is  subiect  to  the 
performance  standards  of  part  266, 
subpart  H   However,  in  order  to  treat  the 
listed  organobromine  wastes,  the  subject 
BRU  would  be  subject  to  the  part  266. 
subpart  H  performance  standards  EP.^ 
has  assessed  the  costs  associated  with 
incineration  of  the  newlv  identified 
organobromine  wastes  as  part  of  its 
regulatory  impact  analysis.  See  the 
regulatory  impact  analysis  discussion  in 
Section  X  of  this  preamble.  Because  the 
Agencv  has  promulgated  the  universal 
treatment  standards  for  the 
organobromine  wastes,  treaters  are  free 
to  use  any  technology  capable  of 
achieving  the  numerical  standard 
promulgated  today  (so  long  as  the 
standard  is  not  achieved  by  means  of 
impermissible  dilution). 

C.  Capacity  Analysis  Results  Summary 

1.  Introduction 

This  section  summarizes  the  results  of 
the  capacity  analysis  for  the  wastes 
covered  by  today's  rule.  For  a  detailed 
discussion  of  capacity  analysis-related 


data  sources,  methodology,  and  detailed 
response  to  comments  for  each  group  of 
wastes  covered  in  this  rule,  see  the 
foliowing  document   "Background 
Document  for  Capacity  .Analysis  for 
Land  Disposal  Restrictions:  Surfaced- 
disposed  Organobromine  Production 
Wastes  (Final  Rule'"  (i  e..  the  Capacity 
Background  Document) 

When  EP.^  establishes  land  disposal 
restrictions  (LDR)  determinations.  LDR 
treatment  standards  become  effective 
when  promulgated  unless  the  Agency 
grants  a  national  (;apacity  variance 
delaying  the  effective  date.  RCRA 
section  3004(h)(2).  42  U  S.C.  6924(h)(2) 
authorizes  EP.^  to  grant  a  national 
capacity  variance  for  the  waste  and  to 
establish  a  different  date  (not  to  exceed 
two  vears  beyond  the  statutory 
deadline)  based  on  "*   *   *  the  earliest 
date  on  which  adequate  alternative 
treatment,  recovery,  or  disposal  capacity 
which  protects  human  health  and  the 
environment  will  be  available"  if  there 
is  inadequate  alternative  treatment/ 
recoverv  capacity 

In  general,  EP.\s  capacity  analysis 
focuses  on  the  amount  of  waste  to  be 
restricted  from  land  disposal  that  is 
currently  managed  in  land-based  units 
and  will  therefore  require  alternative 
treatment  as  a  result  of  the  LDRs.  The 
quantity  of  wastes  that  are  not  managed 
in  land-based  units  (e.g.,  wastewater 
managed  only  in  RCRA  exempt  tanks. 
with  discharge  to  a  Publiclv  Owned 
Treatment  Works  (POTW))'is  not 
included  in  the  quantities  requiring 
alternative  treatment  as  a  result  of  the 
LDRs  Also,  wastes  that  do  not  require 
alternative  treatment  (e.g.,  those  that  are 
currently  treated  using  an  appropriate 
treatment  technology)  are  not  included 
in  these  quantity  estimates.  Land- 
disposed  wastes  requiring  alternative 
treatment  or  recovery  capacity  that  is 
available  on-site  or  within  the  same 
company  as  the  generator  are  also 
omitted  from  the  required  commercial 
capacity  estimates. 

EPAs  decisions  oil  whether  to  grant 
a  national  capacity  variance  are  based 
on  the  availability  of  alternative 
treatment  or  recovery  technologies. 
Consequently,  the  methodology  focuses 
on  deriving  estimates  of  the  quantities 
of  waste  that  will  require  either 
commercial  treatment  or  the 
construction  of  new  on-site  treatment  or 
recoverv  unit  as  a  result  of  the  LDRs. 
The  resulting  estimates  of  required 
commercial  capacity  are  then  compared 
to  estimates  of  available  commercial 
capacity.  If  adequate  commercial 
capacity  exists,  the  waste  is  restricted 
from  further  land  disposal  before 
meeting  the  LDR  treatment  standards.  If 
adequate  capacity  does  not  exist.  RCRA 


section  3004(h)  authorizes  EPA  to  grant 
a  national  capacity  variance  for  the 
waste  for  up  to  two  years  or  until 
adequate  alternative  treatment  or 
recovery  capacity  becomes  available. 

2.  Capmcity  Analysis  Results  Summary 

A  brief  summary  of  the  capacity 
analysis  performed  to  support  this  rule 
IS  presented  below.  For  additional 
detailed  information,  please  refer  to  the 
"Background  Document  for  Capacity 
Analysis  for  Land  Disposal  Restrictions: 
Surfaced-disposed  Organobromine 
Production  Wastes  (Final  Rule)". 

For  this  capacity  analysis,  EPA 
examined  data  on  waste  characteristics 
and  management  practices  that  have 
been  gathered  for  the  organobromine 
production  industry  study  in  the  1992 
RCRA  Section  3007  survey.  The  Agency 
analyzed  the  capacity-related 
information  from  the  survey  responses, 
reviewed  the  public  comments  received 
in  response  to  the  proposed  rule,  and 
identified  the  following  annuaUzed 
quantities  of  newly  listed  hazardous 
wastes  requiring  commercial  treatment: 
Less  than  100  tons  of  organobromine 
nonwastewater  wastes  (K140,  U408)  are 
expected  to  require  alternative  treatment 
capacity.  The  available  data  sources 
indicate  that  there  are  no  quantities  of 
K140  and  U408  wastewaters  that  wrill 
require  alternative  commercial 
treatment,  and  therefore  this  volume  is 
assumed  to  be  zero. 

EPA  is  finalizing  the  rule  to  apply 
UTS  to  these  wastes.  The  treatment 
standards  for  organobromine  production 
wastes  are  concentrations  which  in  turn 
are  based  on  bromine  recovery  unit  as 
the  BOAT.  Additionally,  EPA  believes 
that  incineration  and  thermal 
destruction  technologies  are  applicable 
technologies  to  meet  these  treatment 
standards.  The  Agency  estimated  that 
the  commercially  available  sludge  and 
solid  combustion  capacity  is 
approximately  430.000  MT  per  year  and 
sufficient  to  treat  these  wastes  when  the 
listing  determinations  for  these  wastes 
become  effective  Since  EPA  is 
finalizing  numerical  standards  for  these 
wastes,  the  Agency  does  not  exclude  the 
use  of  other  technologies  capable  of 
meeting  the  final  LDR  treatment 
standards.  Sufficient  commercial 
capacity  exists  to  treat  theses  wastes  to 
meet  the  LDR  standards.  Therefore,  EPA 
is  not  granting  a  national  capacity 
variance  under  LDR  for  these  wastes. 
The  LDR  standards  for  these  wastes  will 
become  effective  when  the  listings 
become  effective. 

For  soil  and  debris  contaminated  with 
the  newly  listed  wastes,  EPA  proposed 
to  not  grant  a  national  capacity  variance. 
EPA  received  no  comments  regarding 
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this  isisuw  Li'A  btilitjvus  that  the 
contaminated  soil  and  debris  can  be 
inanaged  on-site  or  if  necessary,  off-site 
commercial  treatment  capacity  is 
available.  Therefore.  EPA  is  not  granting 
a  national  capacity  variance  to 
hazardous  soil  and  debris  contaminated 
with  the  newly  listed  wastes  covered 
under  this  rule  Based  on  the  '• 
questionnaire,  there  were  no  data 
snowing  the  mixed  radioactive  wastes 
with  the  newly  listed  wastes  There 
were  also  no  comments  concerning  the 
radioactive  wastes  mixed  with  the 
newly  identified  wastes.  EPA  is  not 
granting  a  national  capacity  variance  for 
mixed  radioactive  wastes  or  soil  and 
debris  contaminated  with  these  mixed 
radioactive  wastes. 

VTI.  Waste  Minimization  OpportunHies 
in  the  Industry 

During  the  industry  study,  the  Agency 
identified  two  potential  opportunities 
for  waste  minimization.  Tne  first 
involves  the  recovery  of  tribromophenol 
in  the  tetrabromobisphenol-A  and 
tribromophenol  process.  Commercial 
tetrabromobisphenol-A  is  made  by 
condensation  of  phenol  and  acetone 
and.  hence,  the  feedstock  contains  some 
unreacted  phenol.  Record  sampling  of 
one  wastewater  stream,  which  leaves 
the  process  hot,  revealed  that  it 
contained  tribromophenol  The  Agency 
appreciates  the  effort  that  the 
commenter  has  made  to  recover  TBP 
and  understands  the  difficulty  of 
recovering  pure  product.  The  Agency 
received  some  information  from  the  two 
manufacturers  of  TBBPA  One  firm 
claimed  the  idea  was  impractical  The 
second  has  installed  a  process  to  recover 
a  low-grade  material  which  is  a  mixture 
containing  underbrominated  bisphenol- 
A  compounds  It  is  yet  unknown  if  this 
material  can  be  marketed  successfully  as 
a  low-grade  flame  retardant  formulation 
The  facility  has  informed  the  Agency 
that  if  the  material  cannot  be  marketed 
it  will  be  sent  to  Subtitle  C  facilities  for 
disposal.  This  plant  also  is  recycling  the 
wastewater,  after  solids  removal,  to  the 
bromine  plant  for  recovery  of  bromine 
from  the  sodium  bromide  present 
Removal  of  the  solids  is  necessary  to 
prevent  problems  in  the  bromine 
recovery  operation. 

The  second  area  where  savings  could 
be  achieved  is  in  product  packaging 
Materials  spilled  in  the  packaging  areas 
are  drummed  and  shipped  to  Subtitle  C 
facilities  Presently,  the  two  major 
manufacturers  of  organobromine 
chemicals  generate  over  300  tons  per 
year  of  various  spilled  solid  products 
Improved  housekeeping  in  the 
packaging  areas  will  reduce  the  volumes 
of  these  wastes. 


Vlli.  btate  Fro^ram  Implementation 
A  Applicability  of  Rules  in  States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  RCRA  programs 
within  the  State.  (See  40  CFR  part  271 
for  the  standards  and  requirements  for 
aulhonzation.)  Following  authorization 
EPA  retains  enforcement  authority 
under  sections  3008.  7003.  and  3013  of 
RCRA.  although  authorized  States  have 
primary  enforcement  responsibility 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  RCRA  authorization 
administered  its  authorized  hazardous 
waste  program  entirely  in  lieu  of  EPA 
The  Federal  requirements  no  longer 
applied  in  the  authorized  State,  and 
EPA  could  not  issue  permits  for  any 
facilities  in  the  State  which  the  Stale 
was  authorized  to  j>ermit.  When  new, 
more  stringent  Federal  requirements 
were  promulgated  or  enacted,  the  State 
was  obliged  to  enact  equivalent 
authority  within  specified  time  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  the  requirements  as  State 
law. 

In  contrast,  under  section  3006(g)  of 
RCRA  (42  use.  6926(gJ).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  unauthorized  States.  EPA  is 
directed  to  implement  these 
requirements  and  prohibitions  in 
authonzed  States,  including  the 
issuance  of  permits,  until  the  State 
modifies  its  program  to  reflect  the 
Federal  standards,  and  applies  for  and 
is  granted  authonzation  While  EPA 
initially  implements  HSW.A-related 
provisions  in  authorized  Slates,  Stales 
still  must  adopt  these  provisions  as 
State  law  to  retain  final  authorization 

Today's  rule  for  listing  EPA 
Harardous  Waste  Nos  K140  and  U408 
is  being  promulgated  pursuant  to 
section  3001(e)(2)  of  RCRA.  a  provision 
added  by  the  HSWA.  With  these  rules 
being  promulgated  loday.  EPA  considers 
its  HSWA  obligation  to  make  a 
determination  regarding  listing 
organobromine  wastes  to  be  fulfilled. 
Therefore,  the  Agency  is  adding  these 
requirements  lo  Table  1  in  40  CFR 
271. l(j).  which  identifies  the  Federal 
program  requirements  that  are 
promulgated  pursuant  to  the  HSWA  and 
that  take  effect  in  all  Slates,  regardless 
of  their  authonzation  status  The  land 
disposal  restrictions  and  treatment 
standards  in  today's  rule  are  being 
promulgated  pursuant  to  section  3004(g) 
and  (m)  of  RCRA,  provisions  also  added 
by  HSWA.  Table  2  in  40  CFR  27iUjJ  is 


modified  to  indicate  that  these 
requirements  are  self-implementing. 
Stales  may  apply  for  final  authorization 
for  the  HSWA  provisions  identified  in 
40  CFR  271. l(j).  as  discussed  in  the 
following  section  of  the  preamble. 

B  Effect  on  State  Authorizations 

As  noted  previously,  today's  rule  is 
being  promulgated  pursuant  lo 
provisions  added  by  HSWA.  The 
additions  of  K140  lo  ihe  list  of 
hazardous  wastes  from  specific  sources 
and  of  U408  lo  the  list  of  commercial 
chemical  products  thai  are  hazardous 
when  discarded  are  promulgated 
pursuant  to  Section  3001(e)(2)  of  RCRA. 
a  provision  added  by  the  HSWA. 

The  land  disposaf  restrictions  and 
treatment  standards  are  promulgated 
pursuant  to  Sections  3004  (g)  and  (m), 
also  HSWA  provisions. 

As  noted  above,  EPA  will  implement 
the  HSWA  portions  of  today  s  rule  in 
authonzed  Slates  until  they  modify 
their  programs  lo  adopt  these  rules  and 
such  modifications  are  approved  by 
EPA.  Because  this  rule  will  be 
promulgated  pursuant  to  HSWA,  a  Stale 
submitting  a  program  modification  may 
apply  lo  receive  either  interim 
authorization  under  RCRA  section 
3006(g).  if  the  State  regulations  are 
substantially  equivalent  to  EPA's 
regulations,  or  final  authorization  under 
RCRA  sections  3006(b).  if  the  Stale 
regulations  are  fully  equivalent  lo  EPA's 
regulations.  The  procedures  and 
schedule  for  State  programs 
modifications  for  either  interim  or  final 
authorization  are  described  in  40  CFR 
271  21   It  should  be  noted  that  all 
HSWA  interim  authorizations  will 
expire  on  January  1.  2003  (see  40  CFR 
271.24(c).  52  FR  60129,  December  18. 
1992) 

It  should  be  noted  that  40  CFR 
271, 21(e)  requires  thet  St<5tes  having 
final  RC1L^  aulhonzation  must  modify 
their  pn:>gr8ms  to  reflecl  Federal 
projiraiTi  r  hanges  and  subsequently  must 
submit  the  modifuations  to  EPA  for 
approval  The  deadline  by  which  States 
must  modify  their  programs  to  adopt 
today's  nile  will  be  determined  by  the 
date  of  promulgation  of  the  final  rule  in 
accordance  with  40  CFR  27i  21(e)(2). 
Once  EPA  approves  the  modification, 
the  State  requirements  become  RCRA 
Subtitle  C;  requirements 

States  with  authonzed  RCRA 
programs  already  may  have  regulations 
similar  to  those  m  today's  rule   Such 
State  regulations  have  not  been  assessed 
against  the  Federal  regulations  being 
promulgated  today  to  determine 
whether  they  meet  the  tests  for 
authonzation   Thus,  these  State 
regulations  will  not  be  deemed  as  RCRA 
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requirements  until  the  State  program 
modification  is  submitted  to  EP.^  and 
approved   Of  course.  States  with, 
existing  regulations  may  continue  to 
administer  and  enforce  those 
regulations  as  a  matter  of  State  law  In 
addition,  in  implementing  the  Federal 
program.  EP.A.  will  work  with  the  States 
under  cooperative  agreements  to 
minimize  duplication  of  efforts;  in  many 
cases.  EP.^  will  be  able  to  defer  to  the 
States  m  their  efforts  to  implement  their 
programs,  rather  than  take  separate 
actions  under  Federal  authority 

States  thai  submit  their  official 
applications  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  EPA's  regulations  are  not  required  to 
include  regulations  equivalent  to  the 
EP.^  regulations  m  their  application. 
However,  States  must  modify  their 
programs  by  the  deadlines  set  forth  in 
40  CFR  27l'21{e).  States  that  submit 
official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  these  standards  must 
include  standards  equivalent  to  these 
standards  in  their  application  The 
requirements  States  must  meet  when 
submitting  final  authorization 
applications  are  set  forth  in  40  CFR 
271.3. 

IX.  Compliance  and  Implementation 

A.  Section  30W  Notification 

Generally,  when  new  hazardous 
wastes  are  listed,  all  persons  who 
generate,  transport,  treat,  store,  or 
dispose  of  the  newly  listed  wastes  are 
required  to  notify  either  EP.^,  or  a  State 
authorized  by  EPA  to  operate  the 
hazardous  waste  program,  of  their 
activities  pursuant  to  section  .3010  of 
RCR.^  However,  under  the  Solid  Waste 
Disposal  Amendments  of  1980  (Pub.  L. 
96—482).  EP.^  was  given  the  option  of 
waiving  the  notification  requirement  for 
persons  who  handle  wastes  that  are 
covered  by  today's  listing  and  already 
have  notified  EP.^  that  they  manage 
other  hazardous  wastes  and  have 
received  an  EP.^  identification  number. 
This  waiver  is  being  promulgated 
because  of  the  likelihood  that  persons 
managing  today's  promulgated  wastes 
already  are  managing  one  or  more 
hazardous  wastes  that  generally  are 
associated  with  the  generation  of  EP.A^ 
Hazardous  Waste  .N'os  K140  and  IJ408 
and,  therefore,  have  previously  notified 
EPA  and  received  an  EPA  identification 
number.  In  the  event  that  any  person 
who  generates,  transports,  treats,  stores, 
or  disposes  these  wastes  and  has  not 
previously  notified  and  received  an 
identification  number,  that  person  must 
obtain  an  identification  number 
pursuant  to  40  CFR  262.12  before  that 


person  can  generate,  transport,  treat, 
store,  or  dispose  of  these  wastes. 

B.  Compliance  Dates  for  Facilities 

The  effective  date  of  today's  rule  is 
November  4.  1998  Today's  listings  will 

be  promulgated  pursuant  to  HSWA. 
HSWA  requirements  are  applicable  in 
authorized  Slates  at  the  same  time  as  in 
unauthorized  States.  Therefore.  EP.'K 
will  regulate  the  wastes  being 
promulgated  today  until  States  are 
authorized  to  regulate  these  wastes 
Once  these  regulations  are  promulgated 
in  a  final  rule  by  EP.^.  the  .\gencv  will 
apply  these  Federal  regulations  to  these 
wastes  and  to  their  management  in  both 
authorized  and  unauthorized  Stales. 

1    Facilities  Newly  Subject  lo  RCRA 
Permit  Requirements 

Facilities  that  treat,  store,  or  dispose 
of  wastes  that  are  subject  to  RCRA 
regulation  for  the  first  time  by  this  rule 
(that  is.  facilities  that  have  not 
previously  received  a  permit  pursuant 
to  section  3005  of  RCR.^  and  are  not 
currently  operating  pursuant  to  interim 
status),  might  be  eligible  for  interim 
status  (see  section  3005(e)(l)(A)(ii)  of 
RCRA]  In  order  to  obtain  interim  status 
based  on  treatment,  storage  or  disposal 
of  such  newly  identified  wastes,  eligible 
facilities  are  required  to  comply  with  40 
CFR  270  roiaj  and  270.10(e)  by 
providing  notice  under  section  3010  and 
submitting  a  Part  A  permit  application 
no  later  than  November  4,  1998,  Such 
facilities  are  subject  to  regulation  under 
40  CFR  part  265  until  a  permit  is  issued. 

In  addition,  under  section 
3005(e)(3)and  40  CFR  270.73(d).  not 
later  than  November  4.  1998,  land 
disposal  facilities  newly  qualifying  for 
interim  status  under  section 
3005(e)(l)(A)(u)  also  must  submit  a  Part 
B  permit  application  and  certify  that  the 
facility  is  in  compliance  with  all 
applicable  groundwater  monitoring  and 
financia)  responsibility  requirements.  If 
the  facility  fails  to  submit  these 
certifications  and  a  permit  application, 
interim  status  will  terminate  on  that 
date. 

2.  Existing  Interim  Status  Facilities 

Pursuant  to  40  CFR  270.72(a)(1),  all 
existing  hazardous  waste  management 
facilities  (as  defined  in  40  CFR  270.2) 
that  treat,  store,  or  dispose  of  the  newly 
identified  hazardous  yvastes  and  are 
currently  operating  pursuant  lo  interim 
status  under  section  3005(e)  of  RCR.^ 
must  file  an  amended  Part  A  permit 
application  with  EPA  no  later  than  the 
effective  date  of  today's  rule,  (i.e., 
November  4. •1998.  By  doing  this,  the 
facility  may  continue  managing  the 
newly  listed  wastes.  If  the  facility  fails 


to  file  an  amended  Part  A  application  by 
that  date,  the  facility  will  riot  receive 
interim  status  for  management  of  the 
newly  listed  hazardous  wastes,  and  may 
not  manage  those  wastes  until  the 
facility  receives  either  a  permit  or  a 
change  in  interim  status  allowing  such 
activity  (40  CFR  270.10(g)). 

3,  Permitted  Facilities 

Facilities  that  already  have  RCRA 
permits  must  request  permit 
modifications  if  they  want  lo  continue 
managing  newly  listed  wastes.  See  40 
CFR  270.42(g),  This  provision  states  that 
a  permittee  may  continue  managing  the 
newly  listed  wastes  by  following  certain 
requirements,  including  submitting  a 
Class  1  permit  modification  request  by 
the  date  on  which  the  waste  or  unit 
becomes  subject  to  the  new  regulatory 
requirements  (i.e..  the  effective  date  of 
today's  rule),  complying  with  the 
applicable  standards  of  40  CFR  parts 
265  and  266,  and  submitting  a  Class  2 
or  3  permit  modification  request  within 
180  days  of  the  effective  date. 

Generally,  a  Class  2  modification  is 
appropriate  if  the  newly  listed  wastes 
will  be  managed  in  existing  permitted 
units  or  in  newly  regulated  tank  or 
container  units  and  will  not  require 
additional  or  different  management 
practices  than  those  authorized  in  the 
permit.  A  Class  2  modification  requires 
the  facility  owner  to  provide  public 
notice  of  the  modification  request,  a  60- 
day  public  comment  period,  and  an 
informal  meeting  between  the  owner 
and  the  public  within  the  60-day  period. 
The  Class  2  process  includes  a  "default 
provision,"  which  provides  that  if  the 
Agency  does  not  reach  a  decision  within 
120  days,  the  modification  is 
automatically  authorized  for  180  days.  If 
the  Agency  does  not  reach  a  decision  by 
the  end  of  that  period,  the  modification 
is  permanently  authorized.  See  40  CFR 
270.42(b). 

A  Class  3  modification  is  generally 
appropriate  if  management  of  the  newly 
listed  wastes  requires  additional  or 
different  management  practices  than 
those  authorized  in  the  permit  or  if 
newly  regulated  land-based  units  are 
involved.  The  initial  pubfic  notification 
and  public  meeting  requirements  are  the 
same  as  for  Class  2  modifications. 
However,  af^er  the  end  of  the  60-day 
public  comment  period,  the  Agency  will 
grant  or  deny  the  permit  modification 
request  according  to  the  more  extensive 
procedures  of  40  CFR  part  124.  There  is 
no  default  provision  for  Class  3 
modifications.  See  40  CFR  270.42(c). 

Under  40  CFR  270.42(g)(l)(v).  for 
newly  regulated  land  disposal  units, 
permitted  facilities  must  certify  that  the 
facility  is  in  compUance  with  ail 
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applicable  40  LKK  part  ^b5  ground- 
water monitoring  and  financial 
responsibility  requirements  no  later 
than  November  4.  1998.  If  the  facility 
fails  to  submit  these  certifications, 
authority  to  manage  the  newly  listed 
wastes  under  40  CFR  270.42(g)  will 
terminate  on  that  date 

X.  Listing  as  CERCLA  Hazardous 
Substances  and  RQ  Adjustment 

All  hazardous  wastes  listed  in  40  CFR 
281.31  through  261.33.  as  well  as  any 
solid  waste  that  meets  one  or  more  of 
the  characteristics  of  a  RCRA  hazardous 
waste  (as  defined  at  40  CFR  261  21 
through  261  24).  are  hazardous 
substances  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980.  as  amended  (CERCLA).  pursuant 
to  CERCLA  section  101(14)(C).  42  U.S.C. 
9601(14)  CERCLA  hazardous 
substances  and  their  reportable 
quantities  (RQs)  are  listed  in  Table 
302.4  at  40  CFR  302.4  Therefore,  in 
addition  to  the  K140  listing  being 
promulgated  today  for  40  CFR  261,32 
and  the  U408  listing  being  promulgated 
for  40  CFR  261.33.  the  Agency  also  is 
adding  K140  and  2.4.6-tribromophenol 
to  the  list  of  CERCLA  hazardous 
substances  at  Table  302.4  of  40  CFR 
302.4. 

Beportmg  Requirements.  Under 
CERCLA  section  103(a).  the  person  in 
charge  of  a  vessel  or  facility  from  which 
a  hazardous  substance  has  been  released 
in  a  quantity  that  equals  or  exceeds  its 
RQ  must  immediately  notify  the 
National  Response  Center  of  the 
release."  In  addition  to  this  reporting 
requirement  under  CERCLA.  section  304 
of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA).  42  U.S.C.  11004.  requires 
owners  or  operators  of  certain  facilities 
to  report  the  release  of  a  CERCLA 
hazardous  substance  in  a  quantity  that 
equals  or  exceeds  its  RQ  to  State  and 
local  authorities.  EPCRA  section  304 
notification  must  be  given  to  the 
community  emergency  coordinator  of 
the  local  emergency  planning  committee 
(LEPC)  for  each  area  likely  to  be  affected 
by  the  release,  and  to  the  State 
emergency  response  commission  (SERC) 
of  any  State  likely  to  be  affected  by  the 
release. 

Adjustment  of  RQs.  Under  section 
102(b)  of  CERCLA.  all  hazardous 
substances  under  CERCLA  have  a 
statutory  RQ  of  one  pound  unless  and 
until  adjusted  by  regulation.  The 


Agency  s  methodology  for  adjusting  KQs 
of  individual  hazardous  substances 
begins  with  an  evaluation  of  the 
intrinsic  physical,  chemical,  and 
toxicological  properties  of  each 
hazardous  substance.'-  The  intrinsic 
properties  examined — called  "primary 
criteria" — are  aquatic  toxicity,  acute 
mammalian  toxicity  (oral,  dermal,  and 
inhalation),  ignitability.  reactivity, 
chronic  toxicity,  and  potential 
carcinogenicity.  Generally,  for  each 
intrinsic  property,  the  Agency  ranks 
hazardous  substances  on  a  scale, 
associating  a  specific  range  of  values  on 
each  scale  with  an  RQ  of  1.  10.  100. 
1000.  or  5000  pounds.  Each  hazardous 
substance  may  receive  several  tentative 
RQ  values  based  on  the  primary  criteria. 
The  lowest  of  the  tentative  RQs  becomes 
the  "primary  criteria  RQ "  for  that 
substance. 

After  the  primary  criteria  RQs  are 
assigned,  substances  are  evaluated 
further  for  their  susceptibility  to  certain 
degradative  processes,  which  are  used 
as  secondary  RQ  adjustment  criteria. 
These  natural  degradative  processes  are 
biodegradation.  hydrolysis,  and 
photoWsis  (BHP).  If  a  hazardous 
substance,  when  released  into  the 
environment,  degrades  relatively 
rapidly  to  a  less  hazardous  form  by  one 
or  more  of  the  BHP  processes,  its  RQ  (as 
determined  by  the  primary  RQ 
adjustment  criteria)  generally  is  raised 
one  level."  This  adjustment  is  made 
because  the  relative  potential  for  harm 
to  public  health  or  welfare  or  the 
environment  posed  by  the  release  of 
such  a  substance  is  reduced  by  these 
degradative  processes.  Conversely,  if  a 
hazardous  substance  degrades  to  a  more 
hazardous  product  af^er  its  release,  the 
original  substance  is  assigned  an  RQ 
equal  to  the  RQ  for  the  more  hazardous 
substance,  which  may  be  one  or  more 
levels  lower  than  the  RQ  (as  determined 
by  the  primary  RQ  adjustment  criteria) 
for  the  original  substance.  The 
dovsrnward  adjustment  is  appropriate 
because  the  potential  for  harm  posed  by 
the  release  of  the  original  substance  is 
increased  as  a  result  of  degradative 
processes. 

The  methodology  summarized  above 
is  applied  to  adjust  the  RQs  of 
individual  hazardous  substances.  An 


■  <  Th«  toll  free  telephona  number  of  tha  National 
Response  Canter  is  800-^2^-0802:  in  the 
Washington.  DC  metropolitan  area,  the  number  it 
202-267-2675. 


"For  more  detailed  information  on  this 
methodology,  see  the  preamble  to  an  RQ  adjustment 
final  rule  published  on  August  14.  1969  (M  FR 
334261.  A  different  methodology  is  used  to  assign 
adjusted  RQs  to  radionuclides  (see  S4  FR  22524. 
May  24.  1989). 

■>  No  RQ  level  increase  based  on  BHP  occur*  if 
the  primary  criteria  RQ  already  is  at  its  highest 
possible  level  (100  pounds  for  potai)|ial  carcinogens 
and  5000  pounds  for  all  other  types  of  hazardous 
substances  except  radionuclides).  BHP  is  not 
applied  to  radionuclides. 


atlUition  ■    ,  '      '  --S  applies  to  KCKA 
listed  w<)    •    •  •    ins.  which  contain 
individual  hazardous  constituents.  As 
the  Agency  has  stated  (54  FR  33440. 
August  14.  1989).  to  assign  an  RQ  to  a- 
RCRA  wastestream.  the  Agency 
determines  the  RQ  for  each  constituent 
within  the  wastestream  and  establishes 
the  lowest  RQ  value  of  these 
constituents  as  the  adjusted  RQ  for  the 
wastestream. 

Adjusted  RQs  for  2.4.6- 
tribromophenol  and  K140  Waste  U408 
is  2.4.6-tribromophenol.  an  individual 
hazardous  substance.  It  has  been 
evaluated  for  the  six  primary  RQ 
adjustment  criteria — aquatic  toxicity, 
acute  mammalian  toxicity,  ignitability. 
reactivity,  chronic  toxicity,  and 
potential  carcinogenicity — and  the 
secondary  adjustment  criteria  of  BHP. 
Available  studies  of  aquatic  toxicity 
have  measured  an  LC50  of  6.54  mg/L  for 
the  fathead  minnow,  resulting  in  a 
primary  criterion  RQ  of  100  pounds  for 
the  substance. 

In  addition,  based  on  an  analysis  of 
the  structural  and  chemical  similarities 
of  2,4,6-tribromophenol  and  2,4.6- 
trichlorophenol  and  an  evaluation  of  the 
potential  carcinogenicity  of  the  latter  of 
the  two  substances,  EPA  has  estimated 
a  low  hazard  ranking  for  the  potential 
carcinogenicity  of  2,4.6-tribromophenol. 
This  low  hazard  ranking  results  in  a 
primary  criterion  RQ  of  100  pounds. 
Based  on  this  evaluation  and  the 
absence  of  relevant  BHP  data,  the 
Agency  today  is  finalizing  an  adjusted 
RQ  of  100  pounds  for  2.4.6- 
tribromophenol. 

The  EPA  is  adjusting  the  RQ  of  waste 
K 140  in  accordance  with  the 
methodology  for  adjusting  RQs  of 
hazardous  wastestreams  by  assigning 
them  RQs  equal  to  that  of  the 
wastestream  constituent  with  the  lowest 
RQ. 

XI   Regulatory  Impart  Aniilvsis  and 
(xjmpliance  Costs 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  12866  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  have  "significant 
regulatory  action"  and,  if  so,  that  a  cost- 
benefit  analysis  be  conducted.  This 
analysis  is  a  quantification  of  the 
potential  benefits,  costs,  and  economic 
impacts  of  a  rule.  A  significant 
regulatory  action  is  defined  as  a 
regulation  that  has  an  annual  cost  to  the 
economy  of  $100  million  or  more  that 
adversely  affects  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
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state,  local,  or  tribal  governments  or 
communities;  creates  a  serious 
inconsistency  with  actions  taken  or 
planned  by  another  agency;  materially 
alters  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  or 
recipients  thereof;  or  raises  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

The  Agency  estimated  the  costs  of 
today's  rule  to  determine  if  it  is  a 
significant  regulation  as  defined  by 
Executive  Order  12866.  Today's  rule  is 
estimated  to  have  an  annualized 
incremental  cost  of  well  below 
$100,000.  Based  on  this  compliance  cost 
estimate,  today's  rule  is  not  considered 
to  be  an  economically  significant 
regulatory  action.  However,  the  Agency 
believes  that  this  action  is  significant  for 
novel  policy  reasons.  The  following 
section  discusses  the  results  of  the 
economic  analyses  used  to  support  the 
Agency's  determination. 


Approach 

To  estimate  the  costs,  economic 
impacts,  and  benefits  of  today's  rule,  the 
Agency  compared  post-regulatory  costs, 
benefits,  and  economic  impacts  with 
those  resulting  under  baseline 
conditions.  Benefits  are  addressed  in  the 
risk  assessment  section  of  this  preamble. 
The  baseline  management  practice  for 
this  waste  is  disposal  in  a  Subtitle  D 
landfill,  because  this  would  the  least 
expensive  disposal  option. 

Results 

The  facility  generating  this  waste  is 
already  in  the  Subtitle  C  universe 
because  it  generates  other  listed 
hazardous  wastes.  Therefore,  costs 
associated  with  entering  the  RCRA 
hazardous  waste  system  are  not 
attributable  to  this  listing.  The  owner/ 
operator  of  the  affected  facility  currently 
manage  wastes  off-site,  and  it  is 
assumed  for  purposes  of  this  analysis 
that  off-site  management  would 
continue  under  Subtitle  C. 

At  the  time  of  the  proposed  listing 
there  were  two  available  options  for 


handling  the  waste — land  filling  and 
incineration.  The  initial  costs  were 
based  on  the  cost  of  management  in  a 
Subtitle  C  landfill.  During  the  time 
between  the  proposal  and  final 
promulgation  of  this  listing,  Land 
Disposal  Restrictions  (LDRs),  requiring 
incineration,  were  proposed  for  this 
waste.  Using  costs  from  the  Assessment 
of  the  Potential  Costs  and  Benefits  of  the 
Hazardous  Waste  Identification  Rule  for 
Industrial  Process  Wastes,  Volume  One: 
Chapter  3,  May  25.  1995,  incineration  of 
low  volumes  of  hazardous  waste  are 
assumed  to  be  $l,428/ton.  Additionally, 
costs  of  $130/ton  are  needed  to  handle 
the  residual  which  is  assumed  to  be 
one-quarter  of  the  original  tonnage,  by 
weight.  For  disposal  of  the  34  tons  '*  of 
waste  and  residual  generated  by  the 
affected  faciUty,  the  marginal 
compliance  cost  of  this  listing  would  be' 
would  less  than  $48,000  per  year.  The 
transportation  costs  are  assumed  to 
equivalent  to  the  Subtitle  D  handling 
because  there  is  a  hazardous  waste 
incinerator  in  El  Dorado,  Arkansas. 


Disposal  method 


Hazardous 


Baseline 


Inaneration 

Residual-Sub  C 

Land  filing 

Total  post-rule 

Si*title  D  landfilling 


Cost/year 


548,552 
1.105 

49,657 


1,700 


Marginal  dif- 
ference 


47,957 


B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C.  601  et  seq..  when 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  [i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 

With  respect  to  organobromine 
producing  facilities  that  are  small 
entities,  the  Agency  does  not  believe 
that  today's  final  rulemaking  will  have 
a  significant  impact.  The  organobromine 
chemical-producing  industry  in  the  U.S. 
is  geographically  limited  by  the  location 
of  underground  bromide-bearing  brine 
deposits.  EPA  identified  two  firms  in 
southern  Arkansas  that  account  for  95% 
of  the  organobromine  chemicals 
produced  in  the  U.S.  EPA  evaluated  the 
economic  effect  of  the  rule  as  discussed 

'*  In  the  proposal,  this  analysis  considered  waste 
volumes  as  CBI.  however,  in  the  docket  comments 


in  the  cost  and  economic  impact  section 
of  this  rulemaking,  and  determined  that 
no  facilities  would  be  significantly 
affected. 

For  the  reasons  discussed  above  in  the 
cost  and  economic  impact  section.  EPA 
has  determined  that  today's  final  rule 
will  not  have  a  significant  impact  to  a 
substantial  number  of  these  small 
entities.  Based  on  the  foregoing 
discussion.  I  hereby  certify  that  this  rule 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Xn.  Paperwork  Reduction  .^ct 

This  ruie  does  not  contain  any  new 
information  collection  requirements 
subject  to  0MB  review  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq.  Facilities  will  have 
to  comply  with  the  existing  Subtitle  C 
recordkeeping  and  reporting 

received  by  the  Agency  from  Great  Lakes  Chemical 


requirements  for  the  newly  listed 
wastestreams. 

To  the  extent  that  this  rule  imposes 
any  information  collection  requirements 
under  existing  RCRA  regulations 
promulgated  in  previous  rulemakings, 
those  requirements  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
and  have  been  assigned  OMB  control 
numbers  2050-0009  (ICR  1573,  Part  B 
Permit  AppHcation,  Permit 
Modifications,  and  Special  Permits); 
2050-0120  (ICR  1571,  General  Facility 
Hazardous  Waste  Standards);  2050- 
0028  (ICR  261.  NoUfication  of 
Hazardous  Waste  Activity);  2050-0034 
(ICR  262,  RCRA  Hazardous  Waste 
Permit  AppUcation  and  Modification, 
Part  A);  2050-0039  (ICR  801. 
Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  under  the  Hazardous  Waste 
Manifest  System):  2050-0035  (ICR  820. 
Hazardous  Waste  Generator  Standards); 

Comptany  publicly  state  the  generation  of  34  tons 
of  waste  per  year. 
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and  2050-0024  (ICR  976,  1997 
Hazardous  Waste  Report), 

Rel«ase  reporting  required  as  a  result 
of  listing  wastes  as  hazardous 
substances  under  CERCLA  and 
adjusting  the  reportable  quantities  (RQs) 
has  been  approved  under  the  provisions 
of  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq..  and  has  been 
assigned  OMB  control  number  2050- 
0046  (ICR  1049.  Notification  of  Episodic 
Release  of  Oil  and  Hazardous 
Substances). 

XIII.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments,  and  on  the 
private  sector.  Under  section  202  of  the 
UMRA.  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate 
because  this  rule  imposes  no 


enforceable  duty  on  any  State,  local,  or 
tribal  governments.  The  rule  would  not 
impose  any  federal  intergovernmental 
mandate  because  it  imposes  no 
enforceable  duty  upon  State,  tribal  or 
local  governments.  States,  tribes  and 
local  governments  would  have  no 
compliance  costs  under  this  rule,  which 
applies  only  to  facilities  managing  the 
listed  organobromine  production  wastes 
and  the  discarded  product  waste.  It  is 
expected  that  states  will  adopt  similar 
rules,  and  submit  those  rules  for 
inclusion  in  their  authorized  RCRA 
programs,  but  they  have  no  legally 
enforceable  duty  to  do  so. 

For  the  same  reasons.  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

XIV.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  ( "NTTAA").  the  Agency  is  required 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practice,  etc.)  which  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA.  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards.  EPA  identified  no 
potentially  applicable  voluntary 
consensus  standards  for  today's  final 
rule. 

XV.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(A)(1)(a)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


List  ot  suiii'-'  !- 
40CFFI  Part  148 

Administrative  practice  and 
procedure.  Hazardous  waste,  Reporting 
and  recordkeeping  requirements.  Water 
supply. 

40  CFH  Part  261 

Environmental  protection.  Hazardous 
wastes.  Recycling.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals. 
Emergency  Planning  and  Community 
Right-To-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  relations. 
Natural  resources.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements.  Superfund.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated;  April  15,  1998. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PAPT  146     HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS  \ 

1.  1  tie  autnoniy  cuauon  lor  part  148 
continues  to  read  as  follows: 

.Authority:  Sees.  3004,  Resource 
Conservation  and  Recovery  Act.  42  U.S.C. 
6901  et  seq. 

2.  Section  148.18  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

$148.18     Waste  specific  prohibitions-newly 

listsd  and  identlfisd  wastes 

•        •        •        •        • 

(fl  Effective  August  3.  1998.  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  number  K140, 
and  in  40  CFR  261.33(f)  as  EPA 
Hazardous  Waste  number  U408  are 
prohibited  from  underground  injection. 
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PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

3.  The  auUionty  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921. 
6922.  6924(y)  and  6938 

4.  In  §  261.32  the  table  is  amended  by 
adding  in  numerical  order  the  following 
waste  stream  to  the  suberoup  Organic 
chemicals': 

§26132     Hazardous  wastes  from  specific 
sources 


Industry  and 
EPA  haz- 
ardous 
waste  No. 


►^aza'ac-w-^  as^ 


Hazard 
code 


5.  In  §  261.33(0  the  table  is  amended 
by  adding  in  numerical  order  the 
following  substance  to  read  as  follows: 

§  261.33     Discarded  commercial  chemical 
products,  ott-specification  species 
contair>er  residues,  and  spill  residL>es 
thereof 


6.  Appendix  VII  to  Part  261  is 
amended  by  adding  the  following  waste 

stream  in  alDhanumeric  order. 

.-\pperidix  \  !!  tc  i'.,r!  261 — Basis  for 

I  istini  Hdyrfrdiiii-.  VN  u^tp 


EPA  haz- 
ardous       Hazardous  constrtuents  lor  wtwch 

waste  No.  '"^®^ 


K140  2.4.6-Tnt)fomophenol. 


Industry  and 

EPA  haz 

aroous 

A-asie  No. 


nazaroous  *as;e 


^azard 

axle 


K140  Floor  sweepings 

ofl-speci*ica!KDn 
produc  a">c 
spent  filter  media 
from  the  produc- 
tion ot  2,4  6- 
tribromophenol. 


(T) 


(H 


^*a*:3'  ool;S 
waste  fsio. 


ChemtcaJ 

atjstracts 

No. 


Substance 


U408 


118-79-6 


2.4,6- 
Tnbfomopherv 
ot. 


7.  Appendix  Vm  to  Part  261  is 
amended  by  adding  the  following 
hazardous  constituent  in  alphabetical 
order: 

Appendix     \TIT  to  Part  261 — 
Hazardou.'t  i.onsiiiuents 


Common  name 


Chemical  abstracts  name 


Chemical 

at)stracts 

No. 


Hazardous 
waste  No 


2,4,6-Tribromophenol Tnbromophenol,  2,4,&- 


118-7&-6    LW08 


PART  268— LAND  DISPOSAL 
RESTRICTIONS 

8.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

Subpart  C — Prohibitions  on  Land 
Disposal 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
and  6924. 

9.  Section  268.33  is  added  to  read  as 
follows: 

§268  33     Waste-specific  prohibitions — 
organobromine  wastes 

laj  Effective  NoveniDer  4,  1998.  the 
waste  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Wastes  Numbers  K140. 
and  in  40  CFR  261.33  as  EPA  Hazardous 
waste  number  U408  are  prohibited  from 
land  disposal.  In  addition,  soils  and 
debris  contaminated  with  these  wastes, 
radioactive  wastes  mixed  with  these 
hazardous  wastes,  and  soils  and  debris 
contaminated  with  these  radioactive 
mixed  wastes,  are  prohibited  from  land 
disposal. 

(b)  Between  May  4,  1998  and 
November  4,  1998,  the  wastes  included 
in  the  paragraph  (a)  of  this  section  may 


be  disposed  in  a  landfill  or  surface 
impoundment  only  if  such  unit  is  in 
compliance  with  the  requirements 
specified  in  §  268.5(h)(2). 

(c)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply  if: 

(1)  The  wastes  meet  the  applicable 
treatment  standards  specified  in  subpart 
D  of  this  part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  with  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
treatment  standards  established 
pursuant  to  a  petition  granted  under 
§268.44; 

(4)  Hazardous  debris  that  has  met 
treatment  standards  in  §  268.40  or  in  the 
alternative  treatment  standards  in 
§268.45;  or 

(5)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 
respect  to  these  wastes  covered  by  the 
extension. 

(d)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 


specified  in  §268.40,  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  constituents  (including 
underlying  hazardous  constituents  in 
characteristic  wastes  that  have  been 
diluted  to  remove  the  characteristic)  in 
excess  of  the  applicable  Universal 
Treatment  Standard  levels  of  §268.48. 
the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  this 
part  268  are  applicable,  except  as 
otherwise  specified. 


SuDpan  D 


'eatr 


i  ,•-!•.       "^ 


ta  '^lOa '  CjS 


10.  In  §  268.40  the  table  is  amended 
by  adding  in  alphanumeric  order  the 
following  new  entries.  The  appropriate 
footnotes  are  republished  without 
change. 


§268  40      Apr- 
stanca'Ds, 


;aDillty  o(  treatment 


ir-     /   *.  i i Vi„..       4         if^rjp    /l^..l(Tq      '^T^  A      p  CK^  1  1  1  -^  f  t  o  *-»  <; 


Treatment  Standards  for  Hazardous  Wastes 

(Note:  NA  means  not  applicable) 


Regulated  Hazardous  Constituent 


Waste  Code 


Waste  Description  and  Treatment/Regulatory  Sub- 
category < 


Common  Name 


K140 


Floor  sweepings,  off- specification  product,  and  spent     2.4.6-Tnbromophenol 
hiter     media     trom     the     production     ol     2.4.6- 
tnbromophenol 


Wastewaters  Non- 
wastewaters 


CAS  2  num- 
ber 


Concentra- 
tion in  mg/ 
L';  or  Tech- 
nology 
Code* 


118-79-6 


0.35 


Concentra- 
tion in  mg/ 
kg*  unless 
noted  as 

"moA. 

TCLP';  or 

Technology 

Code 


7.4 


U408  2.4.6-Tnbromophenol 2.4.6-Tnbromopheno« 


118-79-6 


0.035 


7.4 


'  The  waste  descriptions  provided  in  this  table  do  not  replace  waste  descnptions  in  40  CFR  261.  Descriptions  of  Treatment/Regulatory  Subcat- 
egones  are  provided,  as  needed,  to  distinguish  between  applicability  of  different  standards. 

*CAS  means  Chemical  Abstract  Services  When  the  waste  code  and/or  regulated  constituents  are  descnt>ed  as  a  combination  of  a  chemical 
wfth  It's  salts  and/or  esters,  the  CAS  numtjer  is  given  for  the  parent  compound  only. 

'Concentration  standards  lor  wastewaters  are  expressed  in  mg/l  are  teased  on  analysis  of  composite  samples 

*AJI  treatment  standards  expressed  as  a  Tectinology  Code  or  combination  ol  Technology  Codes  are  explained  in  detail  in  40  CFR  268.42 
Table  1— Technology  Codes  and  Descriptions  ol  Technology-Based  Standards 

*  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  .KWiwastewater  treatment  standards  expressed  as  a  concentration 
were  established,  m  pan.  based  upon  incineration  in  units  operated  m  accordance  with  the  technical  requirements  of  40  CFR  Part  264  Sutjpart  O 
or  Part  265  SutxJart  O.  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicatMe  technical  requirements  A  fa- 
cility may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  Ail  concentration  standards  for  nonwastewaters 
are  based  on  analysis  ol  grab  samples 


11.  In  §  268.48(a).  the  table  is  amended  by  adding  in  alphabetical  order  the  following  new  entry  as  follows:  The 
appropriate  footnotes  are  republished  without  change. 

§  268.48    Universal  treatment  standards. 


(a)'    • 


Universal  Treatment  Standards 

(Note:  NA  means  not  applicable] 


Regulated  constituentycommon  name 


Wastewater 

Nonwaste- 

standard 

water 
standard 

CAS '  Num- 

Concentra- 

ber 

Concentra- 

tion in  mgl 

tion  in  mg/ 

kg '  unless 

L2 

noted  as 
"mg/L 
TCLP" 

2.4.6-Tnbromophenol ~ 118-79-6 


0.035 


7.4 


'  CAS  means  Chemical  Abstract  Services  When  the  waste  code  and/or  regulated  constituents  are  descnt>ed  as  a  combination  ol  a  chemical 
wrtti  It's  salts  and/or  esters,  the  CAS  number  is  given  lor  the  parent  compound  only. 

'  Concentration  standards  lor  wastewaters  are  expressed  in  mg/l  are  based  on  analysis  ol  composite  samples. 

'Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentratkin 
were  established,  in  part,  based  upon  irx:ineration  in  units  operated  m  accordance  with  the  technical  requirements  of  40  CFR  part  264.  subpart  O 
or  40  CFR  part  265,  subpart  O.  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technical  require- 
ments. A  laality  may  comply  with  these  treatment  standards  according  to  provisions  m  40  CFR  268.40(d).  All  concentration  standards  lor 
nonwastewaters  are  based  on  analysis  of  grab  samples 
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Authority:  42  U.S.C.  6905.  6912(a).  and  and  2  in  chronological  order  by  date  of 

69-^^  publication  to  read  as  follows. 


PART  271  — REQUIREMENTS  FOR 

AUTHORIZATION  OF  STATE 

HAZARDOUS  WASTE  PROGRAMS  ^       .  ,.,  ,    ,, 

13.  Section  271. l(j)  is  amended  by  §?7ii     Putjos*  a^c  scope. 

12.  The  authui-it\  Liici!  0'  ! or  Far;  271      adding  the  following  entries  to  Tables  1       •         -         •         •         . 

continues  to  read  as  folkns  •>  (j)  *   *   * 


TaB.E   1   —-REGc^A^-ONS  lMP.,EMEN'"-SiG  '-t   HAZARDG...S  ANZ.  S....  1    A. 


A'/ENDMENTS  OF  1984 


Promulgation  oate 


Title  0'  'egjiation 


Federal  Register  relerence 


Effective  date 


May  4.  :998 


L,sfir,g  0*  OfganoDfori.ne  p-ool,c-     ,  nse^'  '■•^ce'a.  -^egiS'a-  ■'r-'e'ence    f^ovember  4,  1998 
''or  .\as:es.  oage  ;!'e  trom  publication  date].. 


Effective  date 


-SfG' -iMPLtMFN'  NG  P^CviSiONS  OF  THE  SOLID  WASTE  AMENDMENTS  OF  1984 


Self-implementing  provision 


RCRA  citation 


Federal  Register  relerence 


August  3.  1998 
May  4,  2000  .... 


F'o'^iDi;.or    J      a-^c    ascjosa     :'  3004(g)(4)(C)  and  3004(m)  [Insert    date    of    puWicatwn;    FR 

newly      '.s:ec      a"c      aen'M'ec  page  numt>ersl 

yvas'es 

P'oniDi-iO"  ■■'-    a-'C  3  SDOsa   C  -a  30O4(m) Do. 

ooac've  wase    -   <ec  wc^     '  e  3004(g)(4)(C)  and  „ Do. 

eA'v        sec      a  c       oe'^rrf «:  3004(m) Do. 

Aa-^'e"^      ''•■:>. j'-^-z    "sOi    a'c    De- 


Part  302--DESIGNAT1ON,  REPORTABLE  QUANTITIES,  AND  NQ-^iFsC  A -lOS 

14.  The  authority  citation  for  Part  302  continues  to  read  as  follows: 
Auihonty:  42  U.S.C  9602.  9603.  and  9604;  33  U.S.C  1321  and  1361. 

15.  Section  302.4   is  amended  by  adding  the  following  entries  to  Table  302.4  and  its  Appendix  A  as  set  forth 

below.  The  appropriate  footnotes  to  Table  302.4  are  rvpubhshed  v«thout  change. 

Tab.E  302  4  — u  S'   :a    HtZAK^c    s  S^B5'A\CES  AND  REPORTABLE  QUANTITIES 


Statutory 


Final  RQ 


-idzaraous  suDsta^ce 


CA3RN     "i,^^^z: 


RCRA 
RQ  Code  -I-  Waste         Category 

Number 


2,4,6-tribromoof^enoi 


118796 


100 


4     U408 


B 


Pounds 
(Kg) 


100  (45.4) 


K140  Fkx:^'  SAeeD-'''gs  o"  SDeci'icattor  d'cx: 
uct  anc  soe^'  une'  -^ecia  ''O'"  'he  o-rxiuc 
tion  ol  2,4,6-"nD'0'^oD'"'ei~.o^ 


1* 


4     K140 


#« 

100  (45  4) 


4 — inoica'es  :'  a'  -^  e  s-a'..r:jfv  source  ;o'  oesignatio'-  o'  "his  nazaraous  suDSiance  under  CERCLA  Is  RCFIA  Section  3001. 
1*— indicates  tha-  "^ »  •  :xi  :"c  «G  s  a  CERCLA  statutory  RQ. 
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CAIRN 


Hazardous  substance 


118796  2,4.6-Tnbfoniopheno< 


(FR  Doc.  9«-n259  Filed  5-1-98;  8:45  am] 

BILUNQ  OOOC  M40-60-P 


Monday 

May  4,  1998 


m  m       —  « 

m  m       wmm  « 


Part 


Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Parts  223  ^nd  239 
Passenger  Train  Emergency 
Preparedness;  Final  Rule 


J  )i.  Si 


Vol.   63 


Rules  and  Regulations 


DEPAHIMtNlO^  !  RANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  223  and  239 

(f  RA  Docl*et  No.  PTEP-1.  Notice  No.  3] 

RIN2130-AAM 

Passenger  Train  Emergency 
Preparedness 

agency:  Federal  Railroed 

Administration  (FRA).  Transportation 

(DOT) 

ACTION:  Final  rule. 

Slhunmary:  FRA  is  issuing  minimum 
Federal  safety  standards  for  the 
preparation,  adoption,  and 
implementation  of  emergency 
preparedness  plans  by  railroads 
connected  with  the  operation  of 
passenger  trains,  including  all  railroads 
hosting  the  operations  of  rail  passenger 
service.  The  rule  also  requires  each 
affe<.1ed  railroad  to  instruct  its 
employees  on  the  provisions  of  its  plan. 
Emergency  preparedness  plans  must 
address  such  subie<:ts  as 
communication,  employee  training  and 
quali  Heat  ion.  joint  operations,  tunnel 
safety,  liaison  with  emergency 
responders,  on-board  emergency 
equipment,  and  passenger  safety 
information.  The  plan  adopted  by  each 
affected  railroad  will  be  subject  to 
formal  review  and  approval  by  FRA. 

These  emergency  preparedness 
regulations  constitute  the  second  phase 
in  a  four  phase  prot;ess  that  began  m 
19«H.  In  the  first  phase,  FRA  encouraged 
railroads  'o  examine  their  programs  to 
determine  what  improvements  could  be 
made,  while  in  the  third  phase.  FRA 
will  review  the  railroad  plans  to 
determine  if  all  emergency  preparedness 
issues  have  been  adequately  addressed 
within  the  varying  contexts  of  railroad 
operations.  In  the  fourth  phase.  FRA 
will  review  the  implementation  and 
effectiveness  of  these  standards  and 
related  voluntary  developments,  and 
will  address  the  need  for  further 
rulemaking  activity. 

The  final  rule  does  not  apply  to 
tourist  and  historic  railroad  operations. 
However,  after  appropriate  consultation 
with  the  excursion  railroad  associations 
to  determine  appropriate  applicability 
in  light  of  financial,  operational,  or 
other  factors  unique  to  such  operations, 
emergency  preparedness  requirements 
for  these  operations  may  be  prescribed 
by  FRA  that  are  different  from  those 
affecting  other  types  of  passenger 
operations. 

EFFECTIVE  DATE:  July  6.  1998. 
ADDRESSES:  Any  petition  for 
reconsideration  should  reference  FRA 


Docket  No.  PTEP-1.  Notice  No.  3.  and 
be  submitted  in  triplicate  to  the  Docket 
Clerk.  Office  of  Chief  Counsel.  Federal 
Railroad  Administration.  400  Seventh 
Street,  S.VV  .  Mail  Stop  10,  Washington, 
DC.  20590 

FOR  FURTHER  INFORI^ATION  CONTACT:  Mr. 
Edward  R.  English,  Director.  Office  of 
Safely  Assurance  and  Compliance.  FRA, 
400  Seventh  Street.  S.W.,  RRS-10.  Mail 
Stop  25,  Washington.  DC.  20590 
(telephone  number:  202-632-3349).  or 
David  H.  Kasminoff.  Esq..  Trial 
Attorney.  Office  of  Chief  Counsel.  FRA. 
400  Seventh  Street.  S.W.,  RCC-12,  Mail 
Stop  10,  Washington,  DC.  20590 
(telephone:  202-632-3191) 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  24.  1997.  FRA  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
part  223.  entitled  Safety  Glazing 
Standards — Locomotives.  Passenger 
Cars  and  Cabooses,"  by  revising  §  223.5 
and  adding  a  new  paragraph  in  §  223.9 
to  require  the  marking  of  emergency 
windows,  and  to  add  a  new  "Part  239 — 
Passenger  Train  Emergency 
Preparedness."  62  FR  8330.  The 
proposed  part  239  set  forth  minimum 
Federal  safety  standards  for  the 
preparation,  adoption,  and 
implementation  of  emergency 
preparedness  plans  by  railroads 
connected  with  passenger  train 
operations,  including  railroads  hosting 
the  operations  of  rail  passenger  service. 
In  addition,  the  NPRM  prescribed 
marking,  inspection,  maintenance,  and 
repair  requirements  for  all  emergency 
window  and  door  exits  intended  for 
egress  by  passengers  or  for  access  by 
emergency  responders. 

The  overall  safety  record  of 
conventional  intercity  and  commuter 
passenger  train  operations  in  the  United 
States  has  been  exemplary.  However, 
accidents  continue  to  occur,  often  as  a 
result  of  factors  beyond  the  control  of 
the  passenger  railroad.  Further,  the  rail 
passenger  operating  environment  in  the 
United  States  is  rapidly  changing— 
technology  is  advancing,  equipment  is 
being  designed  for  ever-higher  speeds, 
and  many  potential  new  operators  of 
passenger  equipment  are  appearing. 
With  this  more  complex  operating 
environment,  FRA  must  become  more 
proactive  to  ensure  that  operators  of 
passenger  train  service,  as  well  as  those 
railroads  hosting  passenger  operations, 
engage  in  careful,  advance  planning  to 
minimize  the  consequences  of 
emergencies  that  could  occur.  Even 
minor  incidents  could  easily  develop 
into  life-threatening  events  if  they  are 


not  addressed  in  a  timely  and  efTective 
manner. 

In  recent  years,  passenger  train 
accidents,  such  as  the  tragic  "Sunset 
Limited"  passenger  train  derailment 
near  Mobile,  Alabama  in  September 
1993,  have  demonstrated  the  need  to 
improve  the  way  railroads  respond  in 
emergency  situations.  On  September  22, 
1993,  at  about  2:45  a.m..  barges  that 
were  being  pushed  by  the  towboat 
"Mauvilla"  in  dense  fog  struck  and 
displaced  the  Big  Bayou  Canot  railroad 
bridge  near  Mobile.  Alabama.  At  about 
2:53  a.m..  National  Railroad  Passenger 
Corporation  (Amtrak)  train  no.  2,  the 
"Sunset  Limited,"  en  route  from  Los 
Angeles,  California  to  Miami,  Florida 
with  220  persons  on  board,  struck  the 
displaced  bridge  and  derailed.  The  three 
locomotive  units,  the  baggage  and 
dormitory  cars,  and  two  of  the  six 
passenger  cars  fell  into  the  water.  The 
fuel  tanks  on  the  locomotive  units 
ruptured,  and  the  locomotive  units  and 
the  baggage  and  dormitory  cars  caught 
fire.  Forty-two  passengers  and  five 
crewmembers  were  killed,  and  103 
passengers  were  injured.  The  towboat's 
four  crewmembers  were  not  injured. 

In  a  report  on  the  accident  released  on 
September  19,  1994.  the  National 
Transportation  Safety  Board  (NTSB) 
determined  that  several  circumstances  • 
hampered  emergency  response  efforts. 
NTSB  Railroad-Marine  Accident  Report 
94/01.  In  its  assessment  of  emergency 
response  at  the  accident  site,  the  NTSB 
noted  that  the  location  of  the  accident 
was  remote  (accessible  only  by  rail, 
water,  or  air),  fog  in  the  area  was  dense 
(requiring  the  use  of  radar  to  navigate 
boats),  Umited  modes  of  transportation 
were  available  for  bringing  in  personnel 
and  equipment,  and  the  magnitude  of 
the  accident  was  great.  Nevertheless,  the 
NTSB  concluded  that,  following  the 
delay  while  emergency  responders 
identified  the  location  of  the  accident, 
emergency  response  activities  were 
efficient  and  effective.  The  report  did 
find,  however,  that  Amtrak  did  not  have 
an  effective  system  in  place  to  apprise 
passengers  of  train  safety  features, 
passengers  were  slowed  during 
evacuation  by  the  absence  of  emergency 
lighting  on  the  passenger  cars,  and 
emergency  responders  were  hindered  by 
their  inability  to  obtain  an  adequate 
passenger  and  crew  list  from  Amtrak 
until  the  next  day.  The  NTSB  also  noted 
that  if  the  Mobile  County  Emergency 
Management  Agency  had  held  drills  to 
simulate  a  train  accident,  the  incident 
commander  might  have  learned  about 
Amtrak's  procedure  for  accounting  for 
passengers,  and  CSX  Transportation, 
Inc.  (CSX  Transportation),  the  owner  of 
the  bridge  and  trackage,  might  have 
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obtained  the  correct  telephone  number 
to  contact  the  U.S.  Coast  Guard. 

Considerable  effort  has  focused  on 
how  to  mitigate  casualties  after  a  train 
accident  occurs.  In  this  regard,  even 
before  the  occurrence  of  the  tragic 
accident  near  Mobile,  FRA  had  tasked 
DOT'S  Volpe  National  Transportation 
Systems  Center  (TSC),  in  Cambridge, 
Massachusetts,  to  perform  research  and 
to  recommend  emerj^encv  preparedness 
guidelines  for  passenger  tram  operators. 
The  results  were  published  at  the  end  of 
1993  as  a  publication  entitled 
"Recommended  Emergency 
Preparedness  Guidelines  for  Passenger 
Trains"  (Volpe  Report),  which  is 
available  to  the  public  through  the 
National  Technical  Information  Service, 
Springfield,  VA  22161  (DOT'FR.A/ORD- 
93-24— DOT-VNTSC-FR.-\-9:3-23].  The 
publication  references  safety 
recommendations  of  the  NTSB.  as  well 
as  many  other  publications  on  the 
subject  of  emergency  preparedness,  and 
contains  recommended  guidelines 
designed  to  assist  passenger  train 
operating  systems  and  emergency 
response  organization  management  in 
evaluating  and  modifying  or 
supplementing  their  emergency 
response  plans.  A  copv  of  the  Volpe 
Report  has  been  placed  in  the  public 
docket  for  this  rulemaking. 

The  Volpe  Report  recommendations 
address  guidelines  relating  to 
emergency  plans,  procedures,  and 
training.  In  addition,  guidelines  are 
presented  for  passenger  train  and 
facility  features  intended  to  shorten 
emergency  response  time,  improve  the 
effectiveness  of  evacuating  passengers, 
and  minimize  the  effects  of  an 
emergency.  The  publication  also  lists 
inter-organizational  emergency 
protoc;ols,  which  include  those  of  fire 
departments,  emergency  medical 
services  (EMS),  police  departments, 
public  utilities,  hospitals,  and  local. 
State,  regional,  and  Federal 
governments. 

In  an  effort  to  be  proactive  after  the 
accident  near  .Mobile,  FR.^  mailed  the 
Volpe  Report  to  al!  intercity  passenger 
and  commuter  railroads,  freight 
railroads,  the  United  Transportation 
Union,  and  the  Brotherhood  of 
Locomotive  Engineers  m  March  1994  for 
their  information  and  guidance. 
Concurrent  with  this  mailing,  FRA 
invited  the  railroads  to  attend  an 
agency-sponsored  roundtable  meeting  in 
Washington,  D.C.,  on  June  9,  1994.  to 
discuss  the  emergency  preparedness 
issues  addres.sed  in  the  publication.  The 
23  persons  attending  the  roundtable 
included  representatives  from  FRA  and 
the  following  other  organizations: 


.Ajntrak, 

Long  Island  Rail  Road  (LIRR), 
MTA  Metro-North  Railroad  (METRO- 
NORTH), 
Northeast  Illinois  Regional  Commuter 

Railroad  Corporation  (METRA). 
Peninsula  Corridor  Joint  Powers  Board 

(CALTRAIN). 
Port  Authority  Trans-Hudson  Corporation 

(PATH). 
Southern  California  Regional  Rail  Authority 

(METROLINK), 
Soutiieastem  Pennsylvania  Transportation 

Authority  (SEPTA). 
Tri-County  Commuter  Rail  Authority  (TRI- 

RAIL). 
TSC,  and 
Virginia  Railway  Express  (VRE). 

Ehiring  the  meeting,  FR^^  agreed  to 
assist  the  passenger  railroads  in 
establishing  improved  working 
relationships  with  their  host  freight 
railroads  FR.-\  also  promised  to  help  the 
passenger  railroads  in  their  emergency 
response  efforts  in  larger  metropolitan 
areas  by  contacting  emergency  response 
agencies  and  eliciting  more  cooperation 
between  them.  In  addition,  FRA  stated 
that  it  would  conduct  field  visits  to 
several  passenger  railroads  to  study 
their  equipment  and  their  emergency 
response  and  training  programs. 

At  that  same  meeting,  the  passenger 
railroads  agreed  to  provide  stronger 
supervisory  oversight  of  their 
emergency  response  and  training 
programs,  and  stated  that  they  would 
offer  additional,  structured  "hands-on" 
training  to  their  train  crews  concerning 
the  removal  of  emergency  windows  and 
passenger  evacuation.  They  also  agreed 
to  develop  programs  for  recurring 
passenger  car  inspections,  emphasizing 
checking  of  emergency  equipment  such 
as  windows,  tools,  and  fire 
extinguishers.  Further,  they  agreed  to 
improve  their  methods  of  apprising 
passengers  of  emergency  information,  to 
include  seat  drops,  placards  inside  each 
car,  and  messages  in  on-board 
newsletters.  While  FR,^  was  encouraged 
that  passenger  railroads  had  already 
begun  to  incorporate  the 
recommendations  of  the  Volpe  Report 
into  their  own  emergency  preparedness 
procedures  and  policies,  more  progress 
by  the  entire  industry  was  needed. 

.\s  a  result  of  concerns  raised  about 
the  safety  of  the  operation  of  rail 
passenger  ser\-ice.  Congress  enacted 
section  215  of  the  Federal  Railroad 
Safety  Authorization  .^ct  of  1994.  Pub. 
L.  No.  103-440,  108  Stat.  4619,  4623- 
4624  (November  2,  1994),  entitled 
"Passenger  Car  Safety  Standards," 
which  amended  49  U.S.C.  20133  to  read 
as  follows: 

§20133.     Passenger  cars 

(a)  MINIMUM  STANDARDS.— The 
Secretary  of  Transportation  shall  prescribe 


regulations  establishing  minimum  standards 
for  the  safety  of  cars  used  by  railroad  carriers 
to  transport  passengers.  Before  prescribing 
such  regulations,  the  Secretary  shall 
consider — 

(1)  the  crashworthiness  of  the  cars: 

(2)  interior  features  (including  luggage 
restraints,  seat  belts,  and  exposed  surfeces) 
that  may  affect  passenger  safety; 

(3)  maintenance  and  inspection  of  the  cars; 

(4)  emergency  respwnse  procedures  and 
equipment;  and 

(5)  any  operating  rules  and  conditions  that 
directly  affect  safet>'  not  otherwise  governed 
by  regulations. 

The  Secretary  may  make  applicable  some  or 
all  of  the  standards  established  under  this 
subsection  to  cars  existing  at  the  time  the 
regulations  are  prescribed,  as  well  as  to  new 
cars,  and  the  Secretary  shall  explain  in  the 
rulemaking  document  the  basis  for  making 
such  standards  applicable  to  existing  cars. 

(b)  INITIAL  AND  FINAL 
REGULATIONS— (1)  The  Secretary  shall 
prescribe  initial  regulations  under  subsection 
(a)  within  3  years  after  the  date  of  enactment 
of  the  Federal  Railroad  Safety  Authorization 
Act  of  1994.  The  initial  regulations  may 
exempt  equipment  used  by  tourist,  historic, 
scenic,  and  excursion  railroad  carriers  to 
transport  passengers. 

(2)  The  Secretary  shall  prescribe  final 
regulations  under  suljsection  (a)  within  5 
years  after  such  date  of  enactment. 

(c)  PERSONNEL— The  SecreUry  may 
establish  within  the  Department  of 
Transportation  2  additional  full-time 
equivalent  p>ositions  beyond  the  number 
permitted  under  existing  law  to  assist  with 
the  drafting,  prescribing,  and  implementation 
of  regulations  under  this  section. 

(d)  CONSULTATION.— In  prescribing 
regulations,  issuing  orders,  and  making 
amendments  under  this  section,  the  Secretary 
may  consult  with  Amtrak,  public  authorities 
operating  railroad  passenger  service,  other 
railroad  carriers  transporting  f>assengers, 
organizations  of  passengers,  and 
organizations  of  employees.  A  consultation  is 
not  subject  to  the  Federal  Advisory 
Committee  Act,  (5  U.S.C.  App.).  but  minutes 
of  the  consultation  shall  be  placed  in  the 
public  docket  of  the  regulatory  proceeding. 

The  Secretary  of  Transportation  has 
delegated  these  nilemaiking 
responsibilities  to  the  Federal  Railroad 
Administrator.  49  CFR  1.49(m). 

FRA  is  committed  to  the  maximum 
feasible  use  of  collaborative  processes  in 
the  development  of  safety  regulations. 
Consistent  with  the  intent  of  Congress 
that  FRA  consult  with  the  railroad 
industry,  FRA  invited  various 
organizations  to  participate  in  a 
passenger  train  emergency  preparedness 
working  group  (Working  Group)  to  focus 
on  the  issues  related  thereto  and  build 
the  framework  for  the  development  of  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
and,  ultimately,  the  final  rule.  FRA  held 
its  first  Working  Group  meeting  on 
August  8.  1995.  The  33-member 
Working  Group  was  comprised  of 
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representatives  from  FRA  and  the 

following  other  organizations; 

American  Public  Transit  Association  (APTA). 

AniTTak, 

Association  of  American  Railroads  (AAR), 

Brotherh<XKi  of  Locomotive  Engineers  (BLE). 

CALTRAIN, 

LIRR, 

Maryland  Mass  Transit  Administration 
(MARC). 

Massachusetts  Bay  Transportation  Authority 
(MBTA), 

METRA. 

METRO-NORTH. 

METRQLINK. 

National  Association  of  Railroad  Passengers 
(NARP). 

NTSB. 

New  Jersey  Transit  Rail  Operations  (NJTR). 

Northern  Indiana  Commuter  Transportation 
District  (NICTD). 

PATH. 

Safe  Travel  America  (STA), 

SEPTA. 

TRI-RAIL. 

TSC. 

United  Transportation  Union  (UTU).  and 

VRE. 
Regulations  covering  comprehensive 

safety  standards  for  rail  passenger 

equipment — inspection,  testing,  and 

maintenance  of  passenger  equipment; 

equipment  design  and  performance 

criteria  related  to  passenger  and  crew 

survivability  in  the  event  of  a  train 

accident:  and  the  safe  operation  of 
passenger  train  service — supplementing 

existing  railroad  safety  standards,  are 

covered  by  a  separate  rulemaking  and 
are  being  addressed  by  a  separate 
working  group.  The  NPRM  on  passenger 
equipment  safety  standards  was 
published  in  the  Federal  Register  on 
September  23.  1997.  62  FR  49728. 
Persons  wishing  to  receive  more 
information  regarding  this  other 
rulemaking  should  refer  to  FRA  Docket 
No.  PCSS-1  and  contact  either  Mr. 
Edward  Pritchard.  Acting  Staff  Director. 
Motive  Power  and  Equipment  Division. 
Office  of  Safety  Assurance  and 
Compliance.  FRA.  400  Seventh  Street. 
S.W  .  RRS-14.  Mail  Stop  25. 
Washington.  D.C.  20590  (telephone 
202-632-3348),  or  Daniel  L.  Alpert. 
Esq..  Trial  Attorney,  Office  of  Chief 
Counsel.  FRA.  400  Seventh  Street.  S.W.. 
Washington.  DC.  20590  (telephone 
202-632-3186). 

Both  the  proposed  rule  and  final  rule 
on  passenger  train  emergency 
preparedness  were  developed  by  FRA  in 
consultation  with  the  Working  Group. 
The  proposal  incorporated  comments 
submitted  by  the  Working  Group  in 
response  to  a  preliminary  draft  of  the 
proposed  rule  text,  and  all  comments 
submitted  in  response  to  the  NPRM 
were  provided  to  members  of  the 
Working  Group  for  their  consideration 


in  preparation  of  the  final  rule.  The 
Working  Group  then  heljied  FRA 
develop  the  final  rule  based  on  a 
consensus  process,  with  facts  and 
analysis  flowing  from  both  the  Working 
Group's  deliberations  and  information 
submitted  by  all  commenters  on  the 
NPRM.  In  accordance  with  49  U.S.C. 
20133(d).  the  evolving  positions  of  the 
Working  Group  members — as  reflected 
in  the  minutes  of  the  group  meetings 
and  associated  documentation,  together 
with  data  provided  by  the  membership 
during  their  deliberations — have  been 
placed  in  the  public  docket  of  this 
rulemaking. 

In  announcing  the  first  meeting  of  the 
Working  Group  on  August  8.  1995.  FRA 
stated  that  the  purpose  of  the  meeting 
was  to  provide  an  opportunity  to 
collectively  focus  on  evaluating  issues 
related  to  passenger  train  emergency 
preparedness,  as  well  as  to  develop  and 
formulate  plans  and  programs  that 
would  culminate  in  a  final  rule.  The 
discussion  focused  on  the  key  issues  of 
emergency  notification,  training  of 
railroad  employees  and  emergency 
responders,  suitability  of  on-board 
emergency  equipment,  and  the  Voipe 
Report.  While  FRA  did  not  limit  the 
Working  Group's  discussions,  the 
agency  requested  that,  at  a  minimum, 
the  following  topics  and  issues  should 
be  considered  and  addressed  during  the 
consultation  process  for  possible 
inclusion  in  the  rule: 

•  Types  of  safety  equipment  that 
should  be  required  in  each  passenger 
car  (e.g..  fire  extinguishers,  saws, 
hammers,  and  flashlights)  including 
where  the  equipment  should  be  located, 
who  should  have  access  to  it.  and  how 
to  avoid  pilferage; 

•  Training  for  raih-oad  employees  on 
the  use  of  on-board  emergency 
equipment: 

•  Frequency  of  insf)ection  of  on-board 
emergency  equipment; 

•  Effective  marking  of  emergency 
windows  on  each  passenger  car: 

•  Informing  passengers  about  safety 
procedures  and  emergency  equipment, 
including  locations  of  exit  doors  and 
windows: 

•  Demonstrations  by  on-board 
crewmembers  of  emergency  procedures 
and  exits  after  major  station  stops; 

•  Communication  capabilities  of  on- 
board crewmembers: 

•  Requiring  on-board  crewmembers 
to  be  trained  to  provide  cardio- 
pulmonary resuscitation  (CPR)  or  first 
aid  treatment  or  both; 

•  Ensuring  that  on-board 
crewmembers  have  contact  telephone 
numbers  for  control  centers  and  local 
authorities; 


•  Requinng  preparation  of  an 
emergency  preparedness  plan,  including 
periodic  exercises  to  test  employee 
knowledge  of  proper  procedures 
involving  passenger  illness  or  injury, 
stalled  trains,  evacuation  procedures, 
derailments,  collisions,  severe  weather, 
and  security  threats: 

•  Coordinating  applicable  portions  of 
emergency  preparedness  plans  between 
passenger  railroads  and  freight  railroads 
that  host  these  passenger  operations; 

•  Extent  to  which  safety  action  plans 
should  be  regulated  in  terms  of  content 
or  format,  and  whether  such  plans 
should  be  subject  to  FRA  review  and 
approval: 

•  Training  for  auxiliary  individuals 
participating  in  passenger  emergencies 
[e.g.,  control  center  employees,  on-board 
service  staff,  and  appropriate 
supervisory  and  maintenance 
personnel); 

•  Training  for  emergency  responders 
along  passenger  corridor  routes; 

•  Accounting  for  the  unique 
emergency  preparedness  concerns 
raised  by  passenger  operations  through 
tunnels,  on  elevated  structures,  and  in 
electrified  territory: 

•  Level  of  training  specificity 
required  for  each  category  of  employee: 

•  Requiring  passenger  railroads  to 
develop  and  update  inter-organizational 
emergency  protocols  with  local 
communities,  in  order  to  augment  safety 
action  plans; 

•  Providing  emergency  responders 
with  accurate  passenger  counts;  and 

•  Emergency  lighting  in  passenger 
cars  (e.g.,  floor  strip  lighting,  flood 
lighting,  and  emergency  exit  lighting), 
including  standards  for  testing  and 
reliability. 

FRA  deliberated  at  length  with 
members  of  the  Working  Group  about 
what  the  rule  would  demand  of  affected 
railroads,  in  order  to  achieve  the  goal  of 
optimizing  their  level  of  preparedness 
when  faced  with  passenger  train 
emergencies.  The  consensus  was  that 
the  final  rule  needed  to  be  flexible  in  its 
requirements  to  allow  each  railroad  to 
address  the  unique  characteristics  of  its 
individual  operation.  The  Working 
Group  recommended  that  FRA  require 
each  affected  railroad  to  prepare  a 
formal  emergency  preparedness  plan 
covering  broad  elements,  such  as: 
employee  and  emergency-responder 
training;  on-board  crewmember 
responsibilities;  communication 
between  the  train  crew  and  the  control 
center,  and  between  the  control  center 
and  the  emergency  responders; 
delineation  of  passenger  railroad  and 
freight  railroad  responsibilities  in  cases 
of  joint  operations;  and  operations  in 
tunnels  or  over  elevated  structures. 
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However,  the  group  urged  FR.'^  to  afford 
railroads  considerable  latitude  to  design 
and  administer  emergency  preparedness 
plans  that  best  address  each  railroads 
specific  safety  issues  and  concerns,  with 
each  plan  then  subject  to  review  and 
approval  by  FR.^ 

FRA  incorporated  the  Working 
Group's  ret;ommendations  into  a  draft 
NPRM.  and  mailed  the  draft  to  the 
group  on  Det:ember  14.  1995.  along  with 
a  copy  of  the  minutes  of  the  first 
meeting  of  the  Working  Group.  Copies 
of  both  documents,  and  other  relevant 
enclosures,  were  placed  m  the  public 
docket  for  this  rulemaking.  The  34- 
member  Working  Group  held  its  second 
meeting  on  February  B-7,  1996,  and  was 
comprised  of  representatives  from  the 
same  organizations  m  attendance  at  the 
first  Working  Group  meeting.  The 
Working  Group  reviewed  the  draft  and 
presented  its  comments,  and  a  copv  of 
the  minutes  of  the  second  meeting  of  the 
group  is  also  included  in  the  rulemaking 
docket.  The  Working  Group's  comments 
were  then  incorporated  into  the  NPRM 
that  was  published  in  the  Federal 
Register  on  February  24.  1997.  62  FR 
8330. 

While  FRA  has  focused  on  crafting  a 
rule  containing  comprehensive 
requirements  m  connection  with 
railroads  adopting,  implementing,  and 
complying  with  their  emergency 
preparedness  plans,  many  details 
remained  unresolved  at  the  NPRM  stage 
concerning  the  enforcement  obligations 
that  FR.^  should  impose  in  the  final 
rule  Among  the  broad  range  of 
possibilities.  FR.^  noted  that  the  final 
rule  could  impose  a   "reasonable  care" 
standard  and  focus  on  achieving 
substantial  compliance,  with  an 
emphasis  on  detemuning  whether  each 
railroad  has  demonstrated  a  genuine 
good  faith  effort  to  fulfill  each  of  the 
elements  of  its  emergency  preparedness 
plan.  Under  this  approach,  for  example, 
FR,-\  would  verify  whether  a  railroad 
has  established  a  training  program  for 
its  employees  on  the  appUcable 
provisions  of  the  emergency 
preparedness  plan,  and  could  impose  a 
civil  penalty  on  the  railroad  for  failing 
to  comply  with  this  basic  element  of  its 
emergency  preparedness  plan.  However, 
if  FRA  concluded  that  the  railroad  had 
properly  adopted  a  training  program. 
but  during  the  occurrence  of  an  actual 
emergency  several  employees  failed 
(under  the  stress  of  the  situation)  to 
fulfill  all  of  their  responsibilities  under 
the  emergency  preparedness  plan,  FRA 
would  Ukely  not  penalize  either  the 
railroad  or  the  individuals  Also,  if  a 
railroad  failed  to  designate  an  employee 
to  maintain  a  current  list  of  emergency 
telephone  numbers.  FRA  could  clearly 


penalize  the  railroad  for  this  omission. 
However,  if  a  railroads  plan  properly 
provided  for  the  maintenance  of  the  list 
of  emergency  telephone  numbers,  but 
one  telephone  number  on  a  long  list  of 
accurate  numbers  was  found  by  FRA  to 
be  out  of  date,  and  thus  incorrect,  FRA 
could  use  its  prosecutorial  discretion  to 
elect  not  to  impose  a  civil  penalty  on 
the  railroad. 

.\s  an  ahemative.  FRA  noted  in  the 
.\TRM  that  the  agency  could  maintain 
strict  oversight  by  requinng  compliance 
with  every  individual  element  of  the 
emergency  preparedness  plan,  and 
impose  a  civil  penalty  in  every  instance 
in  which  a  railroad  failed  to  achieve 
compliance,  Accordingh  ,  under  tliis 
approach,  a  railroad  could  be  penalized 
for  failing  to  constantly  update  its  list  of 
emergency  telephone  numbers, 
neglecting  to  distribute  applicable 
portions  of  its  emergency  prepareoiiess 
plan  to  each  and  everv-  on-line 
emergency  responder,  or  operating  a 
train  with  an  incorrect  type  of  on-board 
emergency  equipment   Rather  than 
stressing  a  determination  of  the  overall 
level  of  emergency  preparedness 
achieved  by  a  railroad  before  an 
emergency  e\er  D<;curs,  this 
enforc:ement  philosophy  would 
specifically  focus  on  whether  the 
railroad  in  fact  complied  with  all  of  the 
written  emergency  plan  procedures  for 
implementing  each  plan  element.  FRA 
invited  commenters  to  address  the 
questions  of  what  compliance 
obligations  should  exist  in  the  final  rule, 
in  the  context  of  requinng  railroads  to 
adopt  and  implement  procedures  for 
achieving  emergency  preparedness,  and 
what  enforcement  policy  should  be 
exercised  by  the  agency  regarding  those 
obligations.  Commenters  were  also 
asked  to  review  the  language  of  the 
section-by-section  analysis  and  rule  text 
of  the  proposed  rule  and  to  offer 
suggestions  on  whether  FRA's 
expectations  for  compliance  with  the 
emergency  preparedness  plan  elements 
were  too  rigid,  or  not  strict  enough. 

.although  FR.'\  did  not  receive  many 
written  comments  on  how  the  agency 
should  define  its  enforcement 
philosophy  concerning  the  final  rule, 
the  consensus  of  the  Working  Group 
was  that  FR.'\  should  not  penalize  a 
railroad  that  has  displayed  its  best 
efforts  in  achieving  compUance  and  that 
FR.\  should  focus  on  evaluating  the 
overall  quality  of  the  emergency 
preparedness  plan  rather  than  on 
finding  possible  minor  deficiencies.  The 
Working  Group  also  stated  that  FRA 
should  not  necessarily  measure  the 
success  of  an  emergency  preparedness 
plan  based  solely  upon  the  outcome  of 
an  emergency  situation.  In  this  regard, 


the  Working  Group  noted  that  even  if  a 
railroad  meticulously  prepares  a 
comprehensive  and  detailed  emergency 
preparedness  plan,  the  severity  level  of 
an  emergency  and  the  "real  life" 
reactions  to  a  crisis  situation  by  a 
railroad's  employees  (even  assuming 
that  the  railroad  properly  trained  the 
employees  on  the  applicable  plan's 
provisions  in  accordance  with 
§  239.101(a)(2))  may  prevent  a  raihtwd 
firom  achieving  a  favorable  result  in  a 
specific  emergency  scenario. 
Accordingly,  the  Working  Group  urged 
FRA  to  evaluate  a  railroad's  response  to 
an  emergency  situation  based  upon  how 
precisely  the  railroad  adopted  and 
complied  with  its  written  emergency- 
preparedness  plan,  and  not  necessarily 
upon  the  actual  results  of  the  plan's 
implementation. 

Consistent  with  both  the  Working 
Group's  recommendations  and  FRA's 
stated  policy  in  49  CFR  part  209  with 
respect  to  deciding  whether 
enforcement  action  is  the  best  method 
for  addressing  noncompliance, 
representatives  of  FRA  and  States 
participating  under  49  CFR  part  212  will 
consider  a  number  of  different  factors 
before  recommending  the  assessment  of 
•a  civil  penalty  involving  the 
requirements  of  this  rule.  These  factors 
include: 

•  The  inherent  seriousness  of  the 
violation; 

•  The  kind  and  degree  of  potential 
safety  hazard  presented  by  the  violation 
under  the  circumstances; 

•  Any  actual  harm  to  persons  or 
property  already  caused  by  the 
violation; 

•  The  offending  person's  general  level 
of  compliance; 

•  The  offending  person's  recent 
history  of  compliance  with  the 
particular  rule  involved,  esp>ecially  at 
the  particular  location  involved; 

•  Whether  a  remedy  other  than  a  dvil 
penalty  (ranging  from  a  warning  to  an 
emergency  order)  is  appropriate  under 
the  circumstances;  and 

•  Other  factors  relevant  in  the 
immediate  circumstances. 

In  drafting  the  final  rule,  FRA  has 
incorporated  relevant  information 
derived  from  the  investigation  of  the 
accident  involving  Amtrak  train  1,  the 
"Sunset  Limited,"  which  occurred  in 
Hyder,  Arizona  on  October  9, 1995.  In 
that  accident,  the  initial  notification  was 
made  by  the  Amtrak  locomotive 
engineer  to  the  Southern  Pacific 
Transportation  Company  (SP)  train 
dispatcher's  office  in  Denver,  Colorado, 
which  then  notified  the  appropriate 
local  emergency  resf)onse  agencies.  The 
SP  yardmaster  in  Phoenix  Yard  also 
dialed  911  after  hearing  the  engineer's 
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radio  transmissions  to 
dispatcher. 

While  the  local  emergency  responders 
stated  that  the  accident  was  handled 
well  by  all  parties  involved,  the 
responders  noted  that  they  were 
hampered  in  reaching  the  accident  site 
by  extremely  rough  terrain,  initially 
negotiable  only  by  four-wheel  drive 
vehicles  until  graders  and  earth  movers 
created  a  trail  for  conventional  vehicles. 
The  responders  were  somewhat 
confused  by  being  provided  with  only  a 
milepost  location  instead  of  a  more 
familiar  identifier.  The  responders  were 
also  frustrated  by  the  lack  of  an  accurate 
passenger  count,  but  Amtrak  has  stated 
that  once  it  has  satellite  cellular 
telephone  capabilities  train  conductors 
will  report  passenger  counts  to  a  central 
telephone  number  after  leaving  each 
station.  In  addition,  the  responders 
indicated  that,  although  the  emergency 
lighting  did  not  function  on  the 
overturned  passenger  cars,  passengers 
were  able  to  disembark  through  the  car 
doors  and  emergency  windows 

FRA  has  also  mcluded  requirements 
in  the  final  rule  relating  to  emergency 
egress  from  passenger  trains,  based 
upon  infomiation  obtained  from  the 
investigations  of  the  two  more  recent 
train  accidents  in  New  jersey  and 
Maryland.  In  the  first  accident,  a  near 
head-on  collision  occurred  on  February 
9.  1996  between  NfTR  trains  1254  and 
1107  at  milepost  2.8.  on  the  borderline 
of  Secaucus  and  Jersey  City.  New  Jersey. 
Of  the  331  passengers  and  crew  on  both 
trains,  two  crewmnmbers  and  one 
passenger  were  fatally  injured,  and  an 
additional  162  passengers  reported 
minor  injuries.  In  the  second  accident, 
a  near  head-on  collision  occurred  on 
February  16.  1996  between  MARC  train 
286  and  Amtrak  train  29  on  CSX 
Transportation,  at  Silver  Spring, 
Maryland,  milepost  8,3.  The  accident 
resulted  in  11  fatalities,  involving  three 
crewmembers  and  eight  passengers,  and 
at  least  12  non-fatal  injuries  to 
passengers  of  the  MARC  train. 

While  many  of  the  questions  raised  by 
the  New  Jersey  and  Maryland  train 
accidents  are  currently  being  addressed 
by  the  working  group  which  is 
con-   '        .  regulations  covering  rail 
pa.-^  ••  ijuipmont  safety,  the 

important  issue  of  omurgency  egress  is 
being  addressed  by  this  emergency 
preparedness  rulemaking.  Specifically, 
thi-  ^ '  '1  serious 
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passengers  had  sufficient  information 
about  the  location  and  operation  of 
emergency  exits  to  enable  them  to  find 
and  use  those  exits  in  an  emergency  or 
accident.  FRA  believes  that  in  addition 
to  marking  the  emergency  exits,  all 


commuter  and  intercity  passenger 
railroads  should  review  their  practices 
for  providing  this  information.  On 
February  20,  1996,  FRA  issued 
Emergency  Order  No.  20  (Notice  No.  1), 
which  required  prompt  action  to 
imntediately  enhance  passenger  train 
operating  rules  and  emergency  egress 
and  to  develop  an  interim  system  safety 
plan  addressing  cab  car  forward  and 
multiple  unit  (MU)  operations.  61  FR 
6876.  Feb.  22.  1996.  In  pertinent  part. 
Notice  No.  1  of  the  Emergency  Order 
stated: 

Itlhere  is  a  need  to  ensure  that  emergency 
exits  are  clearly  marked  and  in  operable 
condition  on  all  passenger  lines,  regardless  of 
ihe  equipment  used  or  train  control  system. 
FRA's  regulations  generally  require  that  all 
passenger  cars  tie  equipped  with  at  least  four 
emergency  opening  windows,  which  must  be 
designed  to  permit  rapid  and  easy  removal 
during  a  crisis  situation  The  investigation  of 
the  Silver  Spring  accident  has  raised  some 
concerns  that  at  least  some  of  the  occupants 
of  the  MARC  train  attempted  unsuccessfully 
to  exit  through  the  windows  Whether  those 
same  people  eventually  were  among  those 
who  exited  safely,  or  whether  those  persons 
were  attempting  to  open  windows  that  were 
not  emergency  windows  is  not  known  at  this 
time.  However,  there  is  sufficient  reason  for 
concern  to  require  that  measures  be  taken  to 
ensure  that  such  windows  are  readily 
identifiable  and  operable  when  they  are 
needed.  Accordingly,  the  order  requires  that 
any  emergency  windows  that  are  not  already 
legibly  marked  as  such  on  the  inside  and 
outside  be  so  marked,  and  that  a 
representative  sample  of  all  such  windows  be 
examined  to  ensure  operability.  (FRA  Safety 
Glazing  Standards,  49  CFR  Part  223,  require 
that  each  passenger  car  have  a  minimum  of 
four  emergency  window  exits  "designed  to 
permit  rapid  and  easy  removal  during  a  crisis 
situation  ") 

61  FR  6880,  Feb.  22,  1996. 

On  February  29,  1996,  FRA  issued 
Notice  No.  2  to  Emergency  Order  No.  20 
to  refine  three  aspects  of  the  original 
order,  including  providing  more 
detailed  guidance  on  the  emergency 
egress  sampling  provision.  61  FR  8703, 
Mar.  5,  1996.  In  pertinent  part.  Notice 
No.  2  of  the  Emergency  Onder  stated: 

The  original  order  required  but  did  not  set 
parameters  for  testing  a  representative 
sample  of  emergency  exits.  The  alteration  to 
the  emergency  egress  provisions  requires  that 
sampling  of  emergency  window  exits  be 
conducted  in  conformity  with  either  of  two 
alternate  methods  commonly  recognized  for 
such  efforts.  This  modification  provides  a 
degree  of  uniformity  industry  wide.  These 
methods  require  sampling  meeting  a  95 
percent  confidence  level  that  all  emergency 
window  exits  operate  properly  (i.e.,  the 
methods  do  not  accept  a  defect  rate  of  5 
|M!rr.ent)  Although  the  original  order  would 
have  required  testing  all  exits  on  a  specific 
series  or  type  of  car  if  one  such  car  had  a 
defective  window  exit,  the  amended  order 


permits  the  use  of  these  commonly  accepted 
sampling  techniques  to  determine  how  many 
additional  windows  in  (sicl  lest.  In  general, 
these  principles  require  that  the  greater  the 
percentage  of  windows  initially  found 
defective,  the  greater  the  percentage  of 
windows  that  will  have  to  be  tested. 
In  addition,  FRA  has  modified  the 
emergency  egress  portion  of  the  order  to 
clarify  that  the  exterior  marking  requirement 
applies  to  those  windows  that  may  be 
employed  for  access  by  emergency 
responders,  which  may  be  windows  other 
than,  or  in  addition  to.  those  designed  for 
emergency  egress  for  passenger?  In  addition, 
FRA  has  modified  the  interim  system  safety 
plan  portion  of  the  order  to  require 
discussion  of  the  railroad's  programs  and 
plans  for  liaison  with  and  training  of 
emergency  resf)onders  with  resp>ect  to 
emergency  access  to  passengers.  The  original 
order  required  discussion  only  of  methods 
used  to  inform  passengers  of  the  location  and 
method  of  emergency  exits. 

61  FR  8703,  Mar.  5.  1996 

On  March  12,  1996,  in  response  to  the 
MARC  train  accident  in  Silver  Spring, 
Maryland  on  February  16, 1996,  the 
NTSB  issued  "Safety 
Reconunendatiops"  to  both  the 
Maryland  Mass  Transit  Administration 
(R-96-4  through  R-96-6)  and  FRA  (R- 
96-7).  The  NTSB  was  concerned 
because  the  emergency  quick-release 
mechanisms  for  the  exterior  doors  on 
MARC's  Sumitomo  rail  cars  were 
located  in  a  secured  cabinet  some 
distance  from  the  doors  that  they 
control,  and  the  emergency  controls  for 
each  door  were  not  readily  accessible 
and  identifiable.  The  NTSB 
recommended  that  emergency  quick- 
release  mechanisms  for  exterior  doors 
on  MARC  cars  be  well  marked  and 
relocated,  so  that  they  are  immediately 
adjacent  to  the  door  control  and  readily 
accessible  for  emergency  escape.  The 
NTSB  also  noted  that  the  left  and  right 
rear  exterior  side  doors  of  the  first  car 
and  the  front  interior  end  door  and  the 
right  firont  exterior  door  of  the  second 
car  were  jammed,  and  observed  that 
none  of  the  car  doors  had  removable 
windows  or  pop-out  emergency  escape 
panels  (kick  panels)  for  use  in  an 
emergency. 

In  addition,  the  NTSB  stated  that 
several  train  passengers  were  unaware 
of  the  locations  of  emergency  exits,  and 
none  knew  how  to  operate  them.  The 
NTSB  found  that  the  interior  emergency 
window  decals  were  not  prominently 
displayed  and  that  one  car  had  no 
interior  emergency  window  decals. 
Also,  the  exterior  emergency  decals 
were  often  faded  or  obliterated,  and  the 
information  on  them,  when  legible, 
directed  emergency  responders  to 
another  sign  at  the  end  of  the  car  for 
instructions  on  how  to  open  emergency 
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exits.  The  NTSB  recommended  that  all 
emergency  exits  be  clearly  identified, 
with  easily  understood  operating 
instructions  prominently  located  on 
each  car  s  intenor,  for  use  by 
passengers,  and  on  each  car's  exterior, 
for  use  bv  emergency  responders. 

Based  upon  its  investigation,  the 
NTSB  recommended  that  FR,^: 

Inspect  all  commuter  rail  equipment  to 
determine  whether  ;t  has  (1)  easily 
accessible  interior  emergency  quick-release 
mechanisms  adiacent  to  exterior  p)assageway 
doors,  (2)  removable  windows  or  kick  panels 
in  intenor  and  exterior  passageway  dcx)rs; 
and  (3)  prominently  displayed  retroreflective 
signage  marking  all  intenor  and  exterior 
emergency  exits.  If  any  commuter  equipment 
lacks  one  or  more  or  these  features  take 
appropriate  emergency  measures  to  ensure 
correctiye  action  until  these  measures  are 
incorporated  into  minimum  passenger  car 
safety  standards.  (Class  1.  Urgent  Action) 
(R-96-7) 

Safety  Recommendation  R-96-7  at  page 
3. 

On  March  26,  1996,  FRA  convened  a 
joint  meeting  of  the  Passenger  Tram 
Emergency  Preparedness  Working 
Group  and  the  Pa.s.senger  Equipment 
Safety  Standards  Working  Group  to 
discuss  the  NTSB's  recommendations 
and  incorporate  the  Safety  Board's 
findings,  as  appropriate,  into  each 
working  group  s  rulemaking  proceeding. 
Fifty-seven  members  from  21  different 
organizations  attended  the  joint 
meeting.  Although  some  of  the 
recommendations  involving  structural 
modifications  to  rail  equipment  are 
being  dealt  with  by  the  Passenger 
Equipment  Safety  Standards  Working 
Group,  the  remaining  NTSB 
recommendations  involving  marking, 
inspection,  maintenance,  and  repair  of 
emergency  exits  are  reflected  in 
§  223.9(d),  entitled  "Requirements  for 
new  or  rebuilt  equipment.  "  and 
§  239  17.  entitled  "Emergency  exits." 
The  Section-by-Section  .Analysis 
contains  a  detailed  discussion  of  FR^A's 
new  requirements,  particularly  in  light 
of  the  two  1996  accidents  in  New  fersev 
and  .Maryland  and  the  .NTSB's  .safety 
investigations  and  recommendations 

In  a  letter  to  FRA  dated  June  24,  1996, 
Donald  N,  Nelson,  President  of  Metro- 
North  and  Chairperson  of  APTA's 
Commuter  Railroad  Committee, 
announced  that  commuter  railroads 
nationwide  were  implementing  a  series 
of  rail  pas.senger  safety  initiatives 
building  on  the  provisions  of  FRA's 
Emergency  Order  No  20  and  the 
NTSB  s  Safety  Recjonimendations  R-96- 
4  through  R-95-7.  In  pertinent  part,  all 
commuter  rail  authorities  committed  to 
early  voluntary  implementation  of  the 
emergency  preparedness  requirements 


proposed  in  the  -N'PRM.  including 
requinng  inspection  and  testing  of  all 
emergency  window  exits  as  part  of 
routine  car  maintenance  to  ensure 
correct  operation  and  ease  of  egress, 
offering  emergency  responder  training 
for  every  jurisdiction  within  each 
commuter  railroad's  service  area,  and 
educating  passengers  on  the  use  of 
emergency  exits  on  commuter  trains. 
The  commuter  railroads  also  indicated 
that  each  one  will  ensure  the  safety  of 
its  operation  by  adopting  a 
comprehensive  system  safety  plan  that: 

(a)  Defines  txie  overall  safety  effort,  how  it 
is  to  be  implemented  and  the  staff  required 
to  maintain  it; 

(b)  Establishes  the  safety  mterface  within 
the  railroad,  as  well  as  with  its  key  outside 
agencies; 

(c)  Clearly  indicates  Senior  Management 
support  for  implementing  the  satety  plan  and 
the  railroad's  overall  commitment  to  safety'; 

(d)  Establishes  ihe  safety  philosophy  of  the 
organization  and  provides  tne  means  for 
implementation; 

(e)  Defines  the  authority  and 
responsibihtios  of  the  safety  organization  and 
delineates  the  safety  related  authority  and 
responsibilities  of  other  departments:  and 

(f)  Incorporates  safer\-  goals  and  objecbves 
into  the  overall  corporate  strategic  plan. 

APTA's  Commuter  Railroad  Committee 
letter  at  pages  1  and  2 

As  part  of  the  ongoing  review  process 
within  IX)T.  and  subsequent  to  the 
Working  Group's  previou.s  opportunities 
to  review  the  rule  text  of  the  NTRM 
FR.^  implemented  changes  to  the  drah 
proposed  regulatory  text  and  preamble. 
FRA  initiated  those  changes  m  order  to 
strengthen  the  rule  s  requirements  and 
establish  more  objertive  criteria  for 
FR.^'s  review  of  each  railroad  s 
emergency  preparedness  plan  In  a  letter 
dated  December  27,  1996.  FR.^  sent  a 
copy  of  the  revised  proposed  regulatory 
text  to  members  of  the  Working  Group, 
and  requested  comments  on  issues  that 
the  members  wished  to  see  included  in 
the  preamble  section  of  the  proposal 
FR.A  requested  that  all  comments  be 
submitted  to  FR.A  by  the  close  of 
business  on  January  8,  199"  The  \PR.M 
was  then  published  in  the  Federal 
Register  on  February  24,  1997 

In  a  letter  to  the  Working  Group  dated 
August  8,  1997,  FR.A  noted  that  it  had 
completed  its  review  of  the  oral  and 
written  comments  on  the  .N'PRM,  As  part 
of  the  drafting  process  of  the  final  rule, 
FRA  invited  members  of  the  Working 
Group  to  attend  a  meeting  on  .■\ugust  28, 
1997  to  discuss  a  number  of  significant 
issues  that  had  been  identified  by  the 
commenters  and  to  consider  FTL^'s 
recommendations  Based  upon  the 
helpful  participation  and  cooperation  of 
the  Working  Group  at  that  meeting,  FRA 
then  completed  the  final  rule.  A  copy  of 


the  minutes  of  the  August  28, 1997 
Working  Group  meeting  is  included  in 
the  public  docket  for  this  rulemaking, 
and  a  detailed  discussion  of  the  meeting 
follows  in  the  "Discussion  of  Comments 
and  Conclusions"  portioD  of  this  final 
rule. 

Development  of  the  I'avsenger  Satety 
Program 

As  discussed  above,  this  final  rule  is 
one  element  of  a  comprehensive  effort 
to  improve  the  safety  of  rail  p>assenger 
service.  In  addition  to  this  rulemaking, 
YRA  is  currently  dealing  with  related 
issues  in  several  contexts.  Recent 
actions  concerning  passenger  safety 
needs  have  included,  for  instance. 
Emergency  Order  No.  20.  which 
addressed,  on  an  interim  basis,  key 
issues  regarding  railroad  operating 
rules,  insf)ection  of  required  emergency 
window  exits,  and  emergency  exit 
signage  and  marking. 

In  the  Passenger  Equipment  Safety 
Standards  Working  Group,  FRA  is 
examining  possible  requirements  for 
improved  emergency  egress  features  for 
both  retrofit  and  new  construt^on. 
Affected  railroads  have  completed  the 
removal  of  latches  requiring  special 
tools  for  access  to  manual  releases  on 
powered  doors.  Separately,  FRA  is 
reviewing  the  totality  of  emergency 
egress  requirements  and  the  issue  of 
their  overall  adequacy,  including  the 
relocation  of  manual  releases  to 
locations  immediately  adjacent  to  end 
vestibule  doors.  FRA  anticipates  that 
these  efforts  w\\\  be  advanced  through 
the  collaborative  rulemaking  process. 
However,  if  necessary  to  ensure  prompt 
action,  FRA  may  propose  specific 
requirements  based  upon  its  own  staff 
analysis. 

In  the  context  of  improving  railroad 
communications,  FRA's  Railroad  Safety 
Advisory  Committee  (RSAC)  established 
a  working  group  to  specifically  address 
communication  facilities  and 
procedures,  with  a  strong  emphasis  on 
passenger  train  emergency 
requirements.  The  NPRM  in  this 
proceeding  was  pubUshed  on  June  26, 
1997,  reflecting  the  consensus 
recommendations  of  the  RSAC.  The 
final  rule  will  address  the  need  for 
redundant  communications  capabiUty 
on  all  passenger  trains.  Although  that 
rulemaking  will  establish  minimum 
safety  requirements  with  respect  to 
communications  equipment,  it  should 
be  noted  that  intercity  and  commuter 
railroads  already  make  extensive 
provision  for  ensuring  communication 
capabilities  during  emergencies. 

FRA  is  engaged  in  a  four-phase 
process  to  address  emergency 
preparedness.  In  the  first  phase,  in  1994, 
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FRA  distributed  the  Volpe  Report  (as 
described  above)  and  encouraged 
I  .  ' ,  U)  Hxnrnine  their  existing 

|i     '     ,     .  to  deterinine  what 
improvements  could  be  made.  The 
present  rulemaking  represents  the 
second  step  in  this  process,  formalizing 
a  planning  requirement  and  identifying 
certain  mandatory  elements.  The  third 
phase  will  begin  as  FRA  reviews 
railroad  plans  to  determine  that  the 
issues  presented  by  the  Volpe  Report 
and  the  rule  have  been  adequately 
addressed  within  the  varying  contexts  of 
the  commuter  authority  operations.  FRA 
will  conduct  a  detailed  review  of  each 

filan.  Following  preliminary  review  and 
inal  approval  of  written  plan 
submissions,  FRA  will  determine  how 
the  program  is  being  implemented  in 
the  field.  FRA  will  also  be  interested  in 
learning  how  this  effort  is  being 
integrated  into  the  overall  system  safety 
planning  process  that  commuter 
authorities  have  agreed  to  undertake. 
FRA  is  optimistic  that  this  approach 
will  yield  positive  results,  promoting 
creativity  and  cross- fertilization  of  the 
emergency  preparedness  planning 
process  through  FRA.  APTA.  and  other 
channels.  This  give-and-take  approach 
should  facilitate  standardization  of 
matters  involving  interface  with 
passengers,  while  permitting  continued 
adaptation  of  programs  to  local  needs. 
The  fourth  phase  will  involve  FRA's 
review,  after  gaining  at  least  a  full  year 
of  actual  experience  under  the  standards 
enacted  here,  of  the  implementation  and 
effectiveness  of  the  standards  and 
related  voluntary  developments.  In  this 
phase  of  activity.  FRA  will  work  with 
interested  parties  to  evaluate  whether 
further  rulemaking  or  other  action  might 
be  necessary  to  ensure  that,  for  each 
program  element,  standards  and 
practices  are  sufficiently  precise  and 
stringent  to  achieve  the  desired 
improvements  in  emergency 
preparedness.  Further,  this  review  will 
determine  whether  experience  in 
working  with  emergency  responders 
indicates  that  additional  program 
elements  should  be  addressed. 

Discussion  of  Comments  and 
Conclusions 

A  total  of  15  responses  were  received 
by  FRA  concerning  the  NPRM  Prior  to 
the  two  public  hearings  that  were  held 
in  Chicago.  Illinois  and  New  York.  New 
York,  five  organizations  submitted 
written  comments:  American 
Association  of  Private  Railroad  Car 
Owners.  Inc.  (AAPRCO);  URR;  METRA; 
METROLINK;  and  UTU.  At  the  public 
hearing  held  in  Chicago  on  April  4, 
1997.  six  organizations  were 
represented:  APTA;  Des  Plaines.  Illinois 


Fire  Department;  Office  of  Emergency 
Management  of  DuPage  County,  Illinois; 
Illinois  Law  Enforcement  Training 
Standards  Board;  METRA;  and  the 
Village  of  Wheeling.  Illinois.  At  the 
public  hearing  held  in  New  York  City 
on  April  7.  1997.  four  organizations 
were  represented:  APTA;  BLE; 
Omniglow  Corporation  (Omniglow);  and 
UTU.  Ten  organizations  and  one 
individual  submitted  post-hearing 
written  comments:  AAPRCO;  AAR; 
Amtrak;  APTA;  CALTRAIN;  Littleton. 
Colorado  Fire  Department;  URR; 
NICTD;  NTSB;  UTU;  and  Kieran  Darcy. 

In  a  letter  to  the  members  of  the 
Working  Group  dated  August  8.  1997. 
FRA  noted  that  a  significant  number  of 
issues  and  concerns  had  been  raised  by 
commenters  on  the  NPRM.  In  the  spirit 
of  continuing  the  meaningful 
partnership  on  development  of  the 
emergency  preparedness  rule.  FRA 
convened  a  meeting  of  the  Working 
Group  in  Washington.  D.C.  on  August 
28  1997.  in  order  to  discuss  the  major 
issues  addressed  in  the  comments  and 
at  the  public  hearings  and  consider 
changes  to  the  proposal  for  inclusion  in 
the  final  rule.  Among  the  issues 
discussed  at  this  meeting  were  the; 
categories  of  employees  required  to  be 
"qualified"  personnel  for  purposes  of 
carrying  out  responsibilities  under  the 
emergency  preparedness  plan;  types  and 
numbers  of  emergency  simulations 
required  of  railroads;  elements  of 
passenger  information  programs;  the 
process  of  formal  review  and  approval 
of  the  emergency  preparedness  plan  by 
FRA;  and  adoption  of  a  single 
emergency  preparedness  plan  for  each 
passenger  service  operation  by  the 
passenger  railroad  and  its  host 
railroad(s).  Discussions  follow  with 
respect  to  the  primary  issues  raised  by 
the  commenters  and/or  discussed  by  the 
Working  Group  during  the  consultative 
process.  In  light  of  the  comments 
received.  FRA  has  reconsidered  some  of 
the  proposals. 

1.  FRA  proposed  that  a  minimum  of 
one  on-board  crewmember  on  a  train  be 
qualified  under  the  plan.  Should  FRA 
revise  the  definition  of  "crewmember" 
in  the  final  rule  to  exclude  on-board 
service  personnel  from  the  category  of 
on-board  staff  that  a  railroad  must 
qualify  under  the  applicable  provisions 
of  its  emergency  preparedness  plan? 
Should  FRA  increase  the  minimum 
number  of  crewmembers  that  must  be 
qualified? 

The  NPRM  defined  a  "crewmember" 
as  "a  person  other  than  a  passenger  who 
performs  either:  (1)  On-board  functions 
connected  with  the  movement  of  the 
train  or  (2)  On-board  service."  and 
proposed  that  "each  passenger  train 


shall  have  a  minimum  of  one  on-board 
crewmember  who  is  qualified  under  the 
applicable  emergency  preparedness 
plans  provisions.';  62  FR  at  8356.  8357. 
FRA  acknowledges  the  safety  benefit  in 
having  each  railroad  provide  emergency 
preparedness  training  to  every  on-board 
employee  (including  employees  of 
contractors),  and  anticipates  that 
railroads  will  voluntarily  elect  to  train 
most,  if  not  all.  on-board  personnel  in 
emergency  response  procedures,  but 
FRA  recognizes  the  practical  limits  of  an 
expansive  definition  of  "crewmember." 
Among  the  comments  received.  APTA 
noted  that  the  proposed  definition  of 
"crewmember"  is  overbroad,  and  brings 
in  classes  of  workers  such  as  security 
forces,  service  providers,  marketing 
staff,  survey  takers,  and  hosts.  Certain 
contract  vendors  providing  services 
such  as  food  and  beverage  are  neither 
railroad  personnel  nor  passengers,  yet 
would  appear  to  fall  under  the  proposed 
definition.  Also,  some  commuter 
operations  lease  out  a  bar  or  club  car, 
and  APTA  believes  that  those  personnel 
should  not  be  included  in  the 
definition.  The  additional  training 
expenses  associated  with  qualifying  this 
category  of  non-operating  railroad 
employees  under  the  railroad's 
emergency  preparedness  plan  would  not 
be  cost  effective.  APTA.  therefore, 
requested  that  the  definition  of 
"crewmember"  be  revised  to  cover  only 
operating  personnel.  Also,  since  on- 
board service  personnel  typically  work 
for  Amtrak  in  intercity  service.  APTA 
stated  that  the  concept  should  not  be 
applied  to  commuter  railroads. 

METROLINK  commented  that  some  of 
its  conductors  perform  the  function  of 
fare  enforcement  conductors,  and 
should  be  excluded  from  the  definition 
of  "crewmember."  In  addition, 
METROLINK  noted  that  since  it  may 
contract  out  food  service  on  some  of  its 
intercity  trains,  these  contract  workers 
should  also  be  excluded  from  coverage 
in  the  final  rule. 

The  UTU  believed  that  a  passenger 
train  should  not  be  dispatched  unless 
the  conductor  is  the  qualified 
crew^member  under  the  emergency 
preparedness  plan,  and  noted  that  in 
serious  accidents,  the  engineer  cannot 
respond  because  of  personal  injury  or 
damage  to  the  locomotive  radio  system. 
In  addition,  the  UTU  stated  that  on- 
board personnel  are  not  qualified  on  the 
physical  characteristics  of  the  railroad 
and  may  be  asleep  at  the  time  of  an 
accident.  If  a  train  has  a  crewmember 
who  is  qualified  under  the  emergency 
preparedness  plan,  along  with  a 
conductor  from  a  freight  railroad  who  is 
qualified  on  the  physical  characteristics 
of  the  railroad,  the  two  individuals 
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could  coordinate  emergency  efforts.  The 
BLE  stated  that  the  training  that  is 
developed  for  the  qualified  individual 
responsible  for  communications  must 
include  the  engineer  in  order  to  reflect 
a  redundancy  factor  for  on-board 
personnel,  and  noted  that  the  final  rule 
should  not  count  on-board 
crewmembers  employed  as  service 
attendants  as  qualified  crewmembers. 

Upon  careful  consideration  of  the 
comments.  FRA  concludes  that  rail 
passenger  safety  will  be  enhanced  by 
limiting  the  definition  of 
"crewmember"  to  exclude  on-board 
railroad  and  contractor  employees  who 
have  little  knowledge  of  emergency 
preparedness  issues  and  railroad 
operations  (e.g..  security  forces, 
marketing  staff),  while  simultaneously 
requiring  that  all  operating  employees 
(and  sleeping  car  and  coach  attendants 
on  trains  operating  in  intercity  service) 
be  qualified  under  the  emergency 
preparedness  plan  In  reaching  this 
conclusion,  FR.A  recognizes  that 
individuals  who  merely  sell  food  and 
beverages  to  passengers  onboard  a 
passenger  train,  but  are  not  involved 
with  the  train's  operation,  mav  be 
incidental  to  the  railroads  overall  plan 
for  emergency  preparedness.  However, 
FRA  believes  that  sleeping  car  and 
coach  attendants  on  intercity  trains  can 
play  a  very  key  role  in  precipitating 
passenger  evacuation  during  the 
aftermath  of  an  emergency. 

Unlike  passengers  on  commuter 
trains,  who  generaiU  remain  aboard 
their  trams  for  short  time  periods  and 
have  minimal  direct  dealings  with 
crewmembers,  passengers  traveling  in 
overnight  trains  have  frequent  contact 
with  their  coach  and  sleeping  car 
attendants.  While  commuter  trains 
generally  operate  through  densely 
populated  metropolitan  or  suburban 
areas,  intercity-passenger  trams,  by  their 
very  nature,  face  a  greater  likelihood 
that  if  an  emergency  situation  occurs  it 
will  happen  in  a  remote  area  not  readily 
accessible  by  members  of  the  emergency 
responder  community.  The  location  of 
the  emergency,  unclear  jurisdictional 
authority,  lack  of  road  access,  lack  of 
emergency  equipment,  or  unavailabilitv 
of  knowledgeable  and  skilled  personnel 
could  prevent  police,  emergency 
medical  technicians,  or  other  emergency 
response  personnel  from  making  a 
timely  response  and  hamper  evacuation 
The  coach  and  sleeping  car  attendants 
will  be  aware  of  the  approximate 
number  of  passengers  on  board  the 
intercity  train  and  likelv  know  how 
many  passengers  with  impaired 
mobility  may  be  unable  to  evacuate  the 
train  on  their  own  through  the 
emergency  window  and  door  exits  or 


who  risk  injury  if  they  try  to  do  so. 
Accordingly,  since  these  attendants 
could  prove  invaluable  in  assisting  both 
the  passengers  and  the  emergency 
responders  during  the  initial  period 
after  the  occurrence  of  the  emergency, 
FRA  concludes  that  the  emergency 
preparedness  plan  must  provide  for 
proper  training  of  these  individuals. 

FRA  also  recognizes  that  in  the 
aftermath  of  an  emergency  the 
crewmembers  wdll  have  many  important 
responsibilities,  including  maintaining 
contact  with  the  control  center,  ensuring 
proper  protection  of  the  train,  and 
providing  for  the  safety  of  the 
passengers.  If  the  emergency  involves  a 
collision  or  derailment,  one  or  more  of 
the  crewmembers  may  be  injured  and 
unable  to  carry  out  his  or  her  duties.  In 
an  effort  to  increase  the  number  of 
crewmembers  who  will  be  available  to 
implement  the  railroad's  emergency 
preparedness  plan,  the  final  rule 
requires  that  all  on-board  operating 
employees  be  qualified  under  the 
applicable  provisions  of  the  emergency 
preparedness  plan.  See 
§  239.101(a)(2)(vi).  Of  course,  in  the 
event  that  a  railroad  operates  a  train 
with  the  engineer  as  the  only 
crewmember.  then  the  railroad  will  be 
in  full  compliance  provided  that  the 
engineer  is  fully  trained  and  qualified 
under  the  plan. 

Accordingly,  FRA  is  revising  the 
definition  of  "crewmember,"  as  it 
applies  for  purposes  of  intercity  service, 
to  include  both  operating  employees  on 
board  the  train  {i.e.,  railroad  employees, 
or  employees  of  contractors  to  railroads, 
who  have  been  assigned  to  perform 
service  subie(  t  to  the  Federal  hours  of 
service  laws  during  a  tour  or  duty)  and 
individuals  who  serve  as  sleeping  car  or 
coach  attendants  Instead  of  permitting 
an  intercity  train  to  operate  with  a 
minimum  of  only  one  crewmember  who 
is  qualified  under  the  railroad's 
emergency  preparedness  plan,  the  final 
rule  requires  that  all  on-board  operating 
employees  be  trained  and  qualified 
under  the  plan  s  provisions.  However,  a 
narrow  exception  will  exist  when  a 
freight  train  crew  serves  as  the  relief 
crew  on  a  passenger  tram.  In  this 
limited  circumstance,  the  final  rule 
permits  the  passenger  train  to  operate, 
provided  that  at  least  one  on-board 
operating  crewmember  from  the 
passenger  train  is  properly  tramea  and 
qualified  under  the  railroad's  plan  and 
available  to  perform  excess  service  in 
>the  event  of  an  emergency  situation.  See 
49  U.S.C.  21102(al  and  21103.  For 
purposes  of  ail  other  categories  of 
passenger  train  service.  FRA  is  revising 
the  definition  of    crewmember"  to 
apply  only  to  operating  employees  on 


board  the  train  (i.e.,  railroad  employees, 
or  employees  of  contractors  to  railroads, 
who  have  been  assigned  to  perform 
service  subject  to  the  Federal  hours  of 
service  laws  during  a  tour  or  duty),  but 
exclude  persons  who  provide  on-board 
food  or  beverage  service  or  security 
protection.  In  addition,  all  of  the  on- 
board operating  employees  (along  with 
sleeping  car  and  coach  attendants 
assigned  to  intercity  service)  must  be 
trained  and  qualified  under  the  plan's 
provisions. 

2.  Should  tabletop  exercises  not  count 
toward  the  requirement  to  conduct 
emergency  simulations,  and  instead 
should  at  least  one  full-scale  simulation 
be  required  during  the  time  period 
specified?  If  so.  should  the  minimum 
number  of  acti\ities  be  adjusted  to 
reflect  the  increased  quality  of  the 
simulation  program?  Should  railroads 
be  required  to  develop  training 
programs  for  emergency  responders  and 
their  organizations? 

Although  FRA  noted  in  the  NPRM 
that  a  tabletop  exercise  is  relatively  easy 
to  orchestrate,  "as  it  involves  only  a 
meeting  room  and  knowledgeable 
managers  and  employees  from  the 
passenger  train  operator  and  the 
appropriate  responding  organizations 
who  voluntarily  participate.  "  FRA 
stated  that  it  might  include  a 
comprehensive  requirement  in  the  final 
rule  involving  multiple  numbers  of  full- 
scale  disaster  simulations.  See  62  FR  at 
8346.  The  NPRM  set  forth  a  requirement 
for  railroads  operating  passenger  train 
service  to  conduct  emergency 
simulations,  either  full-scale  or  table 
exercises,  in  order  to  determine  their 
capabilities  to  execute  their  emergency 
preparedness  plans.  62  FR  at  8257, 
8258.  The  proposal  required  each 
commuter  or  short-haul  railroad  to 
conduct  enough  simulations  to  include 
each  major  line  at  least  once  during 
every  two  calendar  years  at  least  50 
percent  of  the  total  number  of  major 
lines  during  any  given  calendar  year. 
Railroads  providing  intercity  passenger 
train  service  were  to  conduct  at  least 
two  emergency  simulations  during  each 
calendar  year  for  each  business  unit  or 
other  major  organizational  element. 

Comments  Received 

Amtrak  stressed  that  tabletop 
simulation  exercises  can  accomplish 
many  of  the  same  objectives  as  full-scale 
exercises,  but  at  a  much  lower  cost.  It 
noted  that  the  actual  emergency 
response  activities  required  when  real 
accidents  occur  also  provide  an  ongoing 
source  of  preparedness  and  insight  with 
respect  to  possible  improvements. 
Amtrak  also  opined  that  tabletop 
simulations,  plus  actual  emergency 
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accomplish  the  objectives  of  evaluating 
and  improving  the  ability  of  railroads 
and  emergency  responders  to  function 
effectively  in  the  event  of  an  accident. 
Amtrak  recommended  that  if  the  final 
rule  requires  some  actual  full-scale 
experiences  each  year,  an  actual 
response,  accompanied  by  an 
appropriate  debriefing  and  critique, 
satisfy  that  reauirement. 

APYA  stated  that  the  simulation 
requirement  should  be  either  deleted  or 
made  optional,  and  noted  that 
commuter  railroads  agree  with  the 
intent  of  the  regulation,  but  object  to  a 
prescriptive  approach.  APTA  observed 
that  simulations,  especially  fiill-scale 
ones,  are  time  consuming,  expensive, 
and  benefit  a  small  percentage  of 
employees.  It  stated  that  in  view  of 
these  Mctors.  the  requirement  to 
perform  simulations  at  all  combined 
with  the  requirement  to  perform 
simulations  on  SO  percent  of  main  lines 
each  year,  goes  beyond  what  is 
neceMary  fcr  emergency  preparedness. 

APTA  also  noted  that  smce 
emergency  responders  are  not  required 
to  attend,  commuter  railroads  often  hold 
full-scale  training  sessions  that  are 
poorly  attended  It  argued  that  each 
railroad  should  be  permitted  to 
maintain  operational  Oexibilily  to 
determine  the  best  way  to  involve 
emergency  responders. 

Th»'  LIRR  noted  that  emergency 
response  agency  costs  vary  and  are 
difhcult  to  uantify.  since  the  majority  of 
fire  departments  and  ambulance  crews 
are  volunteers.  Since  they  are 
volunteers,  it  may  be  difficult  for  the 
LIRR  to  get  them  to  attend  many  drills. 
However,  there  are  costs  for  equipment 
usage  (e.g.,  fuel)  and  for  medical 
supplies  (e.g..  bandages  and  splints). 
The  railroad  noted  that,  including 
preparation,  it  takes  two  full  months  to 
plan  a  full-scale  simulation,  integrate  it 
with  the  responding  agencies, 
coordinate  and  integrate  tt  with  the 
railroad's  own  transportation  people 
(track  time,  service  disruptions, 
alternative  means  of  transportation, 
development  of  the  program  and 
scenario),  and  then  complete  the  drill. 
Internally,  the  URR  uses  tabletop 
exercises  extensively  for  procedure 
review  and  testing.  They  are  used  in 
areas  where  it  is  difficult  to  get  track 
time  and  run  the  railroad,  and  are  less 
effective  than  practical,  experiential 
drills  and  training  because  of  the 
minimal  amount  of  exposure  to  the 
emergency  responders. 

CALTRAIN  commented  that  tabletop 
exercises  should  be  accorded  the  same 
weight  and  emphasis  as  actual  field 


uruis.  laDietop  exercises,  with  follow- 
up  debrief  and  critique,  are  very 
effective  and  less  administratively 
burdensome.  Certain  exercises,  such  as 
window  removal  or  after-dark 
conditions,  can  be  performed  as  part  of 
a  tabletop  drill  by  moving  to  the  nearest 
rail  facility.  Subsequent  to  the  Working 
Group  meeting  held  in  Washington,  D.C. 
on  August  28.  1997.  CALTRAIN 
recommended  that  any  full  activation  of 
the  emergency  preparedness  plan  in 
either  an  actual  accident  or  other 
emergency  situation  count  as  a 
simulation,  instead  of  only  triggering  a 
180-day  extension  of  the  timeframe  in 
which  to  perform  the  full-scale 
simulation,  while  if  no  such  activation 
occurred,  then  the  two-year  cycle  would 
apply.  Since  a  "real"  activation  would 
be  fully  evaluated  and  modifications 
would  be  made,  a  "simulated"  drill 
would  be  burdensome  and  redundant. 
Also,  while  CALTRAIN  makes 
reasonable  efforts  to  contact  and  invite 
area  agencies,  attendance  is  not 
mandatory.  It  argued  that  the  final  rule 
should  discuss  "best  efforts  to  contact, 
train,  and  participate"  in  drills,  since 
response  agencies  have  budgetary  and 
other  issues  with  which  to  contend  that 
affects  their  ability  to  participate  in 
emergency  drills  on  any  given  day. 

MFTRA  commented  that  it  has  13 
major  lines,  and  would  have  to  hold  6.5 
simulations  each  year  under  the 
proposal.  It  noted  that  the  participants 
would  also  have  to  be  trained  before 
each  simulation,  and  under  proposed  49 
CFR  239.105.  debriefing  and  critique 
sessions  would  be  held  afterward. 
METRA  assumes  that  responder 
preplanning  requires  three  weeks,  the 
actual  simulation  takes  two  to  four 
weeks  to  plan  and  coordinate,  and  the 
critique  is  performed  a  week  after  the 
simulation  and  compiled  and  acted 
upon  the  following  week,  for  a  total  of 
58.5  weeks  spent  performing  6.5 
simulations.  Under  the  proposal. 
METRA  contends  that  it  would  have  to 
conduct  more  than  five  simulations  per 
year  due  to  its  system  size  and  number 
of  major  routes.  Even  if  the  personnel 
and  budget  could  be  found  to  plan  and 
conduct  this  level  of  simulation  every 
year.  METRA  believes  that  it  is 
questionable  that  the  region's 
emergency  responders  could  participate 
at  this  level. 

METRA  states  that  the  Illinois  Law 
Enforcement  and  Standards  Board  has 
certified  METRA's  program  for  training 
all  law  enforcement  personnel 
throughout  Illinois,  and  requests  that  a 
"Train  the  Trainer"  program  be  added 
to  the  final  rule  as  a  means  of  ensuring 
a  qualified  response  to  passenger  train 
emergencies.  METRA's  concern  is  that 


mcmy  of  the  fire  departments  overlap  to 
such  an  extent,  that  by  performing  the 
set  number  of  route  simulations  in  the 
proposal,  some  of  the  departments 
could  be  involved  in  three  or  more 
simulations  per  year.  Because  of 
liability  and  publicity  concerns,  most 
fire  departments  would  elect  to  be  fully 
involved,  but  too  many  simulations  may 
dilute  the  aggressiveness  of  the 
emergency  responders.  METRA 
suggested  that  the  number  of  required 
simulations  should  be  reduced  in  the 
final  rule  to  only  two  per  year,  and  that 
videotaping  of  emergency  simulations 
could  be  used  in  the  preparation  of 
training  for  future  simulations. 

In  its  comments,  the  NTSB  expressed 
concern  that  a  railroad  could  comply 
with  the  rule  by  only  performing 
tabletop  exercises  each  time  it  conducts 
an  emergency  simulation.  The  NTSB 
stated  that  a  tabletop  simulation 
exercise  is  not  equal  to  a  comprehensive 
full-scale  exercise,  since  only  a  full- 
scale  exercise  involving  personnel  and 
equipment  can  demonstrate  an 
organization's  capability  and  readiness 
to  respond  to  a  disaster.  It  also  noted 
that  full-scale  exercises  best  afford  a 
railroad  the  ability  to  assess  the 
effectiveness  of  its  emergency  response 
plan  and  to  identify  the  resources 
necessary  to  support  its  plan  in  an 
actual  emergency,  as  well  as  to  uncover 
specific  problems,  and  that  emergency 
response  personnel  can  only  become 
familiar  with  railroad  equipment  by 
participating  in  full-scale  search-and- 
rescue  scenarios. 

The  Office  of  Emergency  Management 
of  DuPage  County.  Illinois  commented 
that  a  simulation  is  a  much  better  means 
of  training  emergency  responders  to 
respond  to  a  significant  emergency  than 
a  classroom  alone.  However.  DuPage 
County  has  three  METRA  lines  running 
through  it  (and  a  fourth  in  planning), 
and  would  have  to  perform  two 
simulations  annually  in  addition  to 
meeting  other  Federal  emergency 
planning  requirements.  The  commenter 
noted  that  although  a  tabletop  exercise 
is  a  great  way  to  discuss  policy  and  talk 
about  what  will  likely  happen,  until  a 
person  actually  goes  into  the  field  and 
stands  next  to  the  rail  car  or  has  to  move 
injured  persons  off  the  second  level  of 
a  rail  car,  it  is  impossible  to  know  how 
one  really  does  it. 

The  Des  Plaines.  Illinois  Fire 
Department  believes  that  its  employees 
get  more  knowledge  through  individual 
training  at  the  departmental  level  than 
they  can  from  mass  casualty  situations 
or  large-scale  incidents,  and  notes  that 
individual  training  ensures  that  all 
personnel  go  through  the  hours  of 
classes  and  go  out  on  a  train  to  touch 
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it,  open  its  doors,  and  take  a  window 
out.  Employees  can  also  attempt  to 
extricate  a  dummy  from  the  tram.  In  a 
large-scale  drill,  personnel  are  assigned 
to  sectors,  and  depending  on  the  sector 
to  which  they  are  assigned,  will  obtain 
the  knowledge  of  lust  that  one  piece  of 
the  mass  casualty  situation,  and  will  not 
receive  the  broad  spectrum 

The  UTU  commented  that  the 
railroads  should  concentrate  on  case 
histories  more  than  large-scale  drills.  It 
stated  that  larj^e-scale  drills  are 
expensive  and  time  consuming,  tie  up 
the  railroad,  and  do  not  provide  much 
learning  opportunitv. 

In  light  of  the  written  comments  and 
testimony  at  the  two  public  hearings 
from  members  of  the  emergency 
response  community.  FRA  has 
reconsidered  its  proposal  and  is 
eliminating  the  provision  for  performing 
a  tabletop  exercise  in  lieu  of  a  full-scale 
exercise,  but  scaling  back  the  simulation 
requirement  to  involve  only  one 
meaningful  full-scale  simulation 
(performed  either  annually  or  every  two 
years  depending  on  the  size  of  the 
railroad).  A  railroad  that  is  considered 
larger,  i.e.,  its  operation  includes  either 
at  least  150  route  miles  or  200  million 
passenger  miles  annually,  must  conduct 
at  least  one  full-scale  simulation 
annually,  regardless  of  the  number  of 
major  lines  or  business  organizational 
elements  on  its  operation.  Each  railroad 
operating  passenger  train  service  is  also 
required  to  develop  a  training  program 
available  to  all  on-line  emergency 
responders  who  could  reasonably  be 
expected  to  respond  during  an 
emergency  situation,  with  an  emphasis 
upon  access  to  railroad  equipment, 
location  of  railroad  facilities,  and 
communications  interface.  The  training 
program  will  provide  information  to 
emergency  responders  who  may  lack  the 
opportunity  to  participate  in  an  actual 
simulation.  The  railroads  could  either 
offer  the  training  directly  or  make  the 
training  information  and  materials 
available  to  State  training  institutes, 
firefighter  organizations  (e.g.,  National 
Fire  Protection  Association),  or  State 
pohce  academies. 

The  consensus  of  the  commenters  was 
that  it  takes  each  railroad  months  to 
plan  a  full-scale  simulation,  to  conduct 
the  drill,  and  to  complete  the  debriefing 
and  critique  session.  Although  some 
full-scale  simulation  training  is 
essential,  many  of  the  commenters 
(including  members  of  local  fire 
departments)  stated  that  emergency 
responders  also  need  "hands-on" 
training  for  railroad  equipment,  which 
is  better  effected  through  "hands-on" 
classroom  training.  Classroom  training 
permits  a  railroad  to  run  a  number  of 


evolutions,  allows  many  groups  of 
mdividuals  to  have  access  to  the 
equipment  to  achieve  equipment 
familiarization,  and  enables  emergency 
responders  to  practice  lifting  the  rail 
equipment  While  disaster  simulations 
key  on  one  incident  (e.g.,  a  hazardous 
materials  incident  or  a  train  collision 
and  a  resulting  fire),  a  classroom 
scenario  can  cover  many  different  typ)es 
of  incidents.  One  commenter  noted  that 
if  it  had  to  spend  a  disproportionate 
amount  of  its  time  conducting 
numerous  simulations,  it  would  be 
forced  to  scale  back  its  current  program 
for  training  members  of  the  emergency 
responder  community. 

FRA  agrees  with  the  commenters  that 
the  financial  and  logistical  costs  of 
conducting  full-scale  simulations  are 
significantly  higher  than  those  for 
tabletop  simulations,  including  the 
opportunity  costs  of  lost  revenue  and 
the  need  to  take  railroad  track  and 
equipment  out  of  service  during  the 
simulation.  FRA  also  acknowledges  that 
during  "hands-on"  classroom  training  a 
greater  number  of  individuals  receive 
direct  access  to  railroad  equipment  than 
occurs  during  a  large-scale  drill.  FRA 
encourages  each  railroad  to  voluntarily 
conduct  tabletop  exercises  to  identify 
the  emergency  response  capabilities  of 
its  personnel  in  terms  of  their 
knowledge  of  procedures  and 
equipment.  However,  FRA  has  decided 
that  the  safety  objectives  of  this 
rulemaking  are  best  served  by  requiring 
railroads  to  conduct  at  least  a  minimal 
number  of  comprehensive,  full-scale 
simulations  to  determine  whether  a 
railroad  is  adequately  prepared  for  the 
likely  variety  of  emergency  scenarios 
that  could  occur  on  its  lines. 

In  reaching  its  decision  to  focus  on  a 
smaller  number  of  larger  scale 
simulations,  FRA  also  acknowledged 
that  under  regulations  established  by 
the  Federal  Emergency  Assistance 
Agency  (FEM'M.  States  are  eligible  to 
receive  financial  assistance  for  disaster 
preparedness  under  the  Disaster 
Preparedness  Improvement  Grant 
Program   .See  44  CFR  Part  300.  Under 
this  program.  States  can  receive  FEMA 
money  for  training  and  to  test  and 
exercise  procedures  for  their  efforts  in 
disaster  response.  While  emergency 
responder  organizations  can  receive 
funds  to  participate  in  railroad  accident 
exercises  and  simulations,  many  of 
these  same  responder  groups  must  also 
budget  their  limited  time  and  resources 
in  preparing  for  all  other  types  of 
potential  disasters  that  could  strike  their 
communities,  e.g.,  airplane  crashes, 
floods,  and  earthquakes.  FRA 
recognized  that  if  the  final  rule  required 
railroads  to  conduct  significant  numbers 


of  full-scale  simulations,  and  they 
received  full  participation  from  the 
emergency  responder  community,  the 
limited  funds  available  from  FEMA 
might  prove  inadequate  to  meet  the 
overall  disaster-preparedness  needs  of 
the  States  and  local  jurisdictions. 

Intercity  operations  present  special 
challenges.  Amtrak  noted  that  full-scale 
simulations  cause  significant  burdens, 
and  argued  that  the  final  rule  should 
permit  tabletop  simulations  in  lieu  of 
full-scale  ones.  As  an  operator  of  seven 
different  commuter  services  in  this 
country.  Amtrak  noted  that  it  would  be 
involved  in  a  great  number  of 
simulations  on  commuter  Unes.  as  well 
as  its  intercity  service,  and  stated  that 
full-scale  emergency  exercises  involve 
weeks  of  preparation,  commitment  of 
physical  resources,  and  expenditure  of 
funds  for  actual  implementation  of  the 
exercise.  Track  and  equipment  would  be 
out  of  service  during  the  placement, 
conduct,  and  removal  of  equipment 
from  the  drill  site.  Significant 
disruption  of  normal  operations  on  a 
rail  line  could  occur  in  connection  with 
conducting  a  simulation.  Passengers  and 
shippers  could  be  inconvenienced  and 
equipment  utilization  adversely 
affected. 

3.  What  elements  should  be  included 
in  passenger  information  programs? 
Should  surveys  be  required  in  the  final 
rule? 

The  NPRM  required  each  railroad  to 
conspicuously  and  legibly  post 
emergency  instructions  inside  all 
passenger  cars  (e.g.,  on  car  bulkhead 
signs,  seatback  decals,  or  seat  cards)  and 
use  one  or  more  additional  methods  to 
provide  safety  awareness  information 
(i.e.,  on-board  announcements, 
laminated  wallet  cards,  ticket 
envelopes,  timetables,  station  signs  or 
video  monitors,  public  service 
announcements,  or  seat  drops).  62  FR  at 
8357.  The  proposal  also  expected  each 
railroad  to  survey  representative 
samples  of  passengers  at  least  annually 
to  determine  the  effectiveness  of  its 
passenger  awareness  program  activities, 
and  to  improve  its  program,  as 
appropriate  based  on  the  information 
developed.  62  FR  at  8357.      • 

APTA  commented  that  while 
commuter  railroads  should  be  required 
to  develop  and  use  passenger  emergency 
awareness  programs,  the  features  of  the 
programs  should  be  left  to  each 
commuter  railroad's  discretion.  It  stated 
that  the  final  rule  should  be  based  on 
performance,  not  the  command-and- 
control  approach  in  the  proposal.  APTA 
also  argued  that  the  prescription 
favoring  certain  types  of  signage  should 
be  removed  from  the  final  rule,  and  the 
safety  awareness  requirement  changed 
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to  merely  list  examples  of  possible 
methods  of  disseminating  safety 
awareness  information.  APTA  noted 
that  each  commuter  railroad  has  its  own 
unique  approach  to  developing  and 
using  tools  to  make  passengers  aware  of 
emergency  instructions  inside  passenger 
cars,  and  should  retain  flexibility  to  find 
the  right  mix  of  passenger 
communication  techniques.  APTA 
contended  that  unless  the  passenger 
information  requirement  allows  a 
railroad  latitude  to  use  innovative 
means  or  new  technology  to  deliver 
safety  information,  a  railroad  would 
have  to  apply  for  a  waiver  to  develop  or 
use  the  new  program  or  technology, 
thus  delaying  its  introduction. 

The  LIRR  also  commented  on  the 
issue  of  passenger  awareness  program 
activities.  The  railroad  suggested  that 
safety  awareness  information  could  be 
printed  on  a  pocket-sized  card  in  order 
to  remind  customers  of  the  basics  of 
what  to  do  in  the  event  of  an  emergency 
situation.  FRA  notes  that 
§  239.101(a)(7)(ii).  as  proposed,  already 
permits  a  railroad  to  disseminate 
information  to  passengers  on 
"laminated  wallet  cards."  62  FR  at  8357. 

FRA  agrees  with  the  two  commenters 
that  requiring  r^lroads  to  choose  among 
only  the  seven  listed  additional 
methods  of  providing  safety  awareness 
information  to  their  customers  is  too 
restrictive,  and  could  discourage 
railroads  from  being  innovative.  FRA 
fully  expects  most  railroads  to  use  either 
on-board  service  armouncements, 
laminated  wallet  cards,  ticket 
envelopes,  timetables,  station  signs  or 
video  monitors,  public  service 
announcements,  or  seat  drops  as  the 
second  means  of  ensuring  the 
effectiveness  of  their  passenger  safety 
awareness  programs.  However.  FRA 
encourages  the  use  of  alternate  but 
equally  effective  approaches,  especially 
if  validated  by  information  deduced 
from  the  debriefing  and  critique 
sessions  held  after  passenger  train 
emergency  situations  or  Simula' -ons. 

FRA  is  not.  however,  revising  the 
requirement  that  railroads  post 
emergency  isstructions  inside  all 
passenger  cars.  In  the  event  of  an 
emergency,  passengers  may  experience 
panic  and  momentarily  forget  any 
information  that  may  have  been 
conveyed  by  the  cjew  before  the  train's 
departure  (e.g..  through  an  on-board 
annoui^iiement).  FRA  believes  that  an 
important  part  of  the  successful 
implementation  of  this  rule  depends  on 
railroads  posting  convenient  and 
conspicuous  reminders  to  their 
passengers  of  the  important  safety 
procedures  to  follow  in  the  event  of  an 
emergency.  Such  a  requirement  will 


also  provide  a  measure  of  consistency, 
benefiting  passengers  who  use  more 
than  one  service  provider. 

Upon  review  of  the  comments  on  the 
passenger  survey  requirement.  FRA 
concludes  that  the  Financial  cost  to  each 
passenger  railroad  of  developing  and 
conducting  a  survey  capable  of  reaching 
a  statistically  signincant  cross-section  of 
its  customer  population  in  order  to 
periodically  update  and  improve  its 
passenger  safety  awareness  information 
greatly  exceeds  any  potential  benefit. 
Accordingly,  FRA  is  deleting  this 
requirement  from  the  final  rule. 

In  proposing  the  survey  requirement. 
FRA  presumed  that  railroads  would 
merely  include  additional  questions  on 
customer  satisfaction  surveys  currently 
used  to  assess  passenger  comfort  and 
assist  railroads  in  timetable  planning. 
FRA  assumed  that  the  additional  costs 
to  the  railroad  industry  would  therefore 
be  minimal.  However,  three  railroads 
and  APTA  commented  on  FRA's 
proposal,  convincing  FRA  that  unless 
the  rule  required  each  railroad  to 
employ  a  rigorous  and  scientific  survey 
methodology,  most  oral  and  written 
surveys  would  likely  be  completed  only 
by  those  passengers  who  are  either 
regular  riders  already  familiar  with 
emergency  procedures  or  dissatisfied 
riders  who  have  complaints  about  train 
service.  Without  such  a  financially 
burdensome  requirement,  the  survey 
results  would  be  of  little  or  no  value  to 
the  railroads  in  verifying  passenger 
awareness  of  the  location(s)  on  the 
passenger  car  of  safety  information  or 
knowledge  of  safety  procedures  to  be 
followed  in  the  event  of  an  emergency. 
Accordingly,  since  any  changes  made  by 
the  railroads  to  their  passenger 
awareness  programs  might  be 
predicated  upon  inaccurate  or 
incomplete  information.  FRA  believes 
that  a  survey  requirement  would  likely 
not  benefit  passenger  safety. 

Consistent  with  FRA's  conclusion, 
APTA  commented  that  although 
passenger  surveys  may  be  useful  in 
determining  passenger  safety  awareness, 
there  is  no  guarantee  that  they  will  be 
useful  in  fact.  APTA  stated  that  since 
completion  of  the  survey  is  voluntary  on 
the  part  of  the  public,  the  survey  would 
not  provide  any  real  knowledge  to  the 
railroad  of  passenger  awareness  of 
emejvency  preparedness. 

APTA  also  disagreed  with  FRA's 
estimate  that  the  survey  requirement 
would  entail  no  additional  cost  to  each 
railroad,  noting  that  DOT  recently 
estimated  that  on-board  transit  surveys 
cost  $12  per  completed  survey  (DOT- 
97-08.  as  reported  in  the  Urban 
Transportation  Monitor).  Based  upon 
360  million  passenger  trips  daily  and  a 


sample  size  of  one  percent.  APTA 
concluded  that  the  total  cost  to  survey 
commuter  rail  passengers  would  be 
$21,600,000  (360/2  x  .01  x  $12.00). 
Although  APTA  realized  that  the  cost 
might  be  smaller,  depending  on  the 
number  of  surveys  done  and  number  of 
questions  asked,  it  stressed  that  the  final 
cost  would  be  more  than  incidental. 

Amtrak  commented  that  the  survey 
requirement  is  unnecessary  and 
undesirable,  and  could  undermine  the 
public's  opinion  of  the  safety  of  train 
travel.  It  noted  that  no  other 
transportation  mode  is  required  to 
conduct  surveys  of  passengers'  levels  of 
knowledge  of  safety  information  or 
procedures.  Instead  of  performing 
mandatory  surveys.  Amtrak 
recommended  that  railroads  focus  on 
providing  passengers  with  the 
information  necessary  for  them  to 
function  in  the  event  of  an  emergency, 
as  is  currently  done  in  the  airline 
industry.  Amtrak  shared  APTA's 
concern  that  since  public  participation 
in  the  survey  is  voluntary,  railroads 
would  have  serious  concerns  about  the 
objectivity  and  validity  of  the  results 
obtained. 

NICTD  opposed  the  use  of  passenger 
surveys  to  determine  knowledge  or 
compliance  and  stated  that  despite  the 
rule's  flexibility  in  the  methodology  of 
surveys,  surveys  would  not  in  and  of 
themselves  measurably  contribute  to 
overall  passenger  education  concerning 
emergency  situations.  NIC  I  U  stated  that 
the  education  and  ongoing  training  of 
train  crews  concerning  emergency 
situations  is  more  productive  and  cost 
effective,  since  train  crews  are 
ultimately  responsible  for  dealing  with 
passengers  in  these  situations. 

NICTD  also  questioned  the  cost/ 
benefit  factor  of  having  employees 
orally  survey  pas.sengers  aboard  trains 
or  at  train  stops,  arguing  that  the  useof 
written  surveys  distributed  to 
passengers  boarding  trains,  or  provided 
as  seat  drops,  would  not  guarantee 
completion  of  the  forms.  Further, 
NICTD  stressed  that  the  requirement  to 
survey  a  "representative  sample  of 
passengers"  each  calendar  year  cannot 
be  assured  by  the  survey  process, 
whether  the  survey  is  done  orally  or  in 
writing.  Oral  surveys  may  be  viewed  by 
passengers  as  annoying,  who  will  then 
refuse  to  cooperate,  and  written  surveys 
will  likely  be  completed  only  by  those 
passengers  who  are  inclined  to  respond. 

The  LiRR  commented  that  it  performs 
at  least  one  customer-satisfaction  survey 
per  year,  at  a  cost  of  $155,000  per 
survey,  and  on  a  case-by-case  basis 
performs  targeted  surveys  to  assist  in  a 
decision-making  process.  The  LIRR's 
Market  Development  area  input  shows 
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that  the  response  rate  should  be  at  least 
45  percent  to  allow  for  valid  projection 
of  the  sample  findings  to  the  whole 
population.  However,  the  LIRR  s  normal 
response  rate  of  mail -back  sur\'eys  that 
it  has  conducted  in  the  past,  without 
incentives,  is  only  15  percent. 

4.  Should  FRA'modify  the 
requirement  that  the  agency  conduct  a 
formal  review  and  approval  of  each 
railroad's  emergency  preparedness  plan 
within  180  days  of  receipt  of  the  plan 
from  the  railroad? 

The  NPRM  stated  that  within  180 
days  of  receipt  of  each  initial  emergency 
preparedness  plan,  and  within  60  days 
in  the  case  of  a  railroad  commencing  or 
hosting  fiassenger  operations  after  the 
initial  deadline  for  plan  submissions, 
FRA  would  conduct  a  formal  review  of 
the  plan.  62  FR  at  835R  FR.^  would 
then  notif>'  the  railroad  of  the  results  of 
the  review,  whether  the  plan  had  been 
approved  by  ¥KA.  and  if  not  approved, 
the  specific  points  in  which  the  plan 
was  deficient.  62  FR  at  83S8.  If  the  plan 
was  not  approved  by  FR.A,  the  railroad 
was  required  to  amend  its  plan  to 
correct  all  deficiencies  (and  provide 
FRA  with  a  corrected  copy)  not  later 
than  30  days  following  receipt  of  FILE'S 
written  notice  of  disapproval.  62  FR  at 
8358. 

APTA  commented  that  FR.^  should 
remove  the  time  limit  for  approval  of 
the  emergency  preparedness  plan,  and 
return  to  the  original  consensus 
recommendation  of  the  Working  Group 
that  there  be  no  deadlines  APTA  stated 
that  it  doubted  that  FR.^  would  be  able 
to  turn  around  the  plans  to  the 
commuter  rail  systems  within  the 
specified  timeframe,  and  recommended 
that  FR.^  should  adopt  a  consultative 
approach  to  emergency  preparedness 
instead  of  the  approach  included  in  the 
NPRM. 

In  response  to  APTA's  concerns.  FRA 
is  adopting  a  bifurcated  approach  to 
approval  of  the  emergency  preparedness 
plan  in  the  final  rule.  The  final  rule 
specifies  that  within  90  days  of  receipt 
of  each  initial  plan,  and  within  4.=)  days 
in  the  case  of  a  railroad  commencing 
operations  after  the  initial  deadline  for 
plan  submissions,  FRA  will  conduct  a 
limited,  preliminary  review  to 
determine  if  the  required  elements  of 
the  emergency  preparedness  rule  are 
sufficiently  addressed  and  discussed  in 
the  railroad's  emergent  y  preparedness 
plan  submission.  For  example,  this 
initial  review  will  determine  if  the 
railroad  has  included  a  section  in  its 
plan  on  liaison  relationships  with  on- 
line emergency  responders,  but  will  not 
yet  involve  field  verification  by  FRA 
safety  inspectors  that  the  railroad  is  in 
fact  inviting  these  responders  to  attend 


training  programs  on  access  to  railroad 
equipment.  After  this  initial  review,  as 
appropriate.  FR.^  will  then  grant  or 
deny  conditional  approval  of  the  plan  in 
writing  Within  18  months  of  receipt  of 
each  emergency  preparedness  plan,  and 
within  180  days  in  the  case  of  a  railroad 
commencing  operations  after  the  initial 
deadlines  for  plan  submissions,  FRA 
will  then  complete  a  comprehensive 
review,  consisting  of  ongoing  dialogues 
with  rail  management  and  labor  union 
representatives  and  field  analysis  and 
verification  of  the  railroad's 
implementation  of  the  plan's  provisions, 
followed  by  final  approval  or  denial. 

The  bifurcated  approach  to  approval 
of  the  emergency  preparedness  plan  will 
permit  FR_^  to  quickly  review  each  plan 
for  procedural  compliance  and 
immediately  determine  if  the  railroad 
has  at  least  considered  all  required  plan 
elements.  However,  FR.^  will  then  have 
a  much  longer  timeframe  in  which  to 
evaluate  the  plans  substantive 
sufficiency  and  the  railroad's  actual 
implementation.  Without  this  change  in 
the  final  rule.  FRA  would  have  had  to 
choose  between  delaying  many  railroads 
from  adopting  their  emergency 
preparedness  plans  or  accepting  some 
railroad  plan  submissions  on  good  faith 
with  little  more  than  a  cursory  review. 
Either  option  would  compromise  the 
safety  of  railroad  passengers  and  train 
crews  in  the  event  of  a  passenger  train 
emergency  situation. 

5.  Should  the  final  rule  require  a  joint 
submission  of  one  emergency 
preparedness  plan  by  each  railroad  that 
provides  or  operates  passenger  train 
service  and  (as  applicable)  each  railroad 
that  hosts  such  service? 

In  the  section  of  the  NPRM  addressing 
joint  operations.  FRA  stated  that  each 
freight  railroad  hosting  passenger  train 
service  would  be  required  to  have  an 
emergency  preparedness  plan 
addressing  its  specific  responsibilities, 
and  each  railroad  operating  passenger 
train  service  over  the  line  of  a  freight 
railroad  would  be  required  to  coordinate 
the  applicable  portions  of  its  emergency 
preparedness  plan  with  the 
corresponding  portions  of  the  freight 
railroad's  plan.  62  FR  8357.  The 
purpose  for  the  requirement  was  to 
ensure  an  optimal  level  of  emergency 
preparedness  on  the  part  of  every 
railroad  involved  in  the  operation  of  a 
particular  passenger  tram  service.  In  the 
section  of  the  NPRM  addressing  the 
filing  of  the  emergency  preparedness 
plan,  each  affected  railroad  would  be 
required  to  file  its  plan  with  FRA  within 
180  days  of  the  effective  date  of  the  rule, 
or  at  least  90  days  before  commencing 
passenger  operations,  whichever  is  later. 
62  FRat  8358 


It  has  become  apparent  to  FRA  during 
the  course  of  the  comment  pmriod  that 
there  is  a  reluctance  on  the  part  of  both 
freight  and  passenger  railroads  to  accept 
full  responsibility  for  the  requisite 
implementation  of  all  of  the  elements  of 
an  emergency  preparedness  plan.  FRA 
is  concerned  that  the  consensus  of  the 
commenters  is  that  each  entity  expects 
the  other  entity  to  be  held  accountable 
by  FRA  in  the  event  that  an  emergency 
situation  occurs  and  the  provisions  of 
the  plan  are  improperly  executed.  In 
order  to  ensure  that  all  railroads 
involved  in  a  particular  rail  passenger 
service  oi>eration  understand  each  one's 
crucial  role  in  planning  for  emergency 
preparedness,  instead  of  merely 
requiring  coordination  of  applicable 
portions  of  multiple  emergency 
preparedness  plans,  the  Working  Group 
recognized  the  need  to  include  a  j3int 
submission  requirement  in  the  final 
rule. 

CALTRAIN  commented  that  under 
the  proposal,  passenger  or  commuter 
railroads  are  responsible  for  the 
relationships  with  host  or  tenant  freight 
railroads.  While  CALTRAIN  stated  its 
intent  to  work  closely  with  such 
railroads,  it  noted  that  it  has  no 
authority  over  the  freight  railroads  and 
declined  responsibility  for  their  actions 
or  omissions.  CALTRAD^  suggested  that 
FRA  focus  on  evidence  of  a  "good  faith 
effort."  since  CALTRAIN  cannot 
mandate  actions  and  cannot  enforce  the 
conduct  of  external  agencies.  This 
commenter  urged  FRA  to  use  its 
enforcement  powers. 

APTA  agreed  with  FRA  that  the 
language  in  an  early  version  of  the 
profKJsal  that  was  shared  with  the 
Working  Group,  which  placed  the  entire 
responsibility  for  the  joint  operation  on 
the  host  freight  railroad,  did  not 
propyerly  account  for  the  responsibilities 
of  both  parties.  Since  the  NPRM 
reversed  that  scenario.  APTA 
recommends  that  FRA  either  delete  or 
redraft  §  239.103(a)(3)  to  assign  a 
measure  of  responsibility  to  the  host 
height  railroad.  APTA  argued  that 
although  the  NPRM  required 
coordination,  it  does  not  provide  a 
mechanism  to  ensure  cooperation  by  the 
freight  railroad  to  coordinate  emergency 
efforts.  If  a  freight  railroad  refuses  or  is 
unwilling  to  cooperate,  a  commuter 
railroad  lacks  recourse.  The  commuter 
railroad  could  still  be  fined  for  not 
coordinating  with  an  unwilling  freight 
railroad.  Consistent  with  APTA's 
observations,  the  LIRR  commented  that 
the  final  rule  needs  terminology  that 
recognizes  that  there  is  some  joint 
responsibility  between  all  of  the 
involved  parties  to  a  passenger 
operation. 
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ackjiowledged  that  while  freight 
railroads  neither  provide  nor  operate 
rail  passenger  service  themselves,  and 
are  not  subject  to  most  of  the  rule's 
requirements,  freight  railroads  still  have 
certain  emergency  preparedness 
responsibilities.  The  AAR 
recommended  that  FRA  not  revise  the 
proposed  language  of  §  239.101(a)(3). 
since  it  is  in  a  freight  railroad's  interest 
to  coordinate  with  a  passenger  railroad 
to  ensure  emergency  preparedness.  The 
AAR  rejected  APTA's  concern  about 
freight  railroads  refusing  to  cooperate 
with  the  passenger  railroads,  arguing 
that  APTA.  or  any  other  interested 
party,  presented  no  data  or  evidence  to 
indicate  that  passenger  railroads  have 
experienced  problems  from  freight 
railroads  refusing  to  coordinate 
emergency  responses.  The  AAR 
believed  that  FRA  would  never  fine  a 
pa.ssenger  railroad  that  demonstrates 
that  it  attempted  to  comply  with  the 
regulation,  but  was  unable  to  coordinate 
with  a  freight  railroad  due  to  the  freight 
railroad's  refusal  to  cooperate 

Based  upon  careful  consideration  of 
the  comments.  FRA  is  requiring 
communication  and  coordination 
between  all  railroads  affected  by  this 
rule  involved  in  each  passenger 
operation,  by  mandating  the  submission 
by  the  passenger  railroad  of  one 
emergency  preparedness  plan  that  is 
jointly  prepared.  Accordingly,  if  a  State 
or  public  authority  provides  commuter 
rail  passenger  train  service  by 
contracting  with  another  railroad  to 
actually  operate  the  service,  and  the 
passenger  operation  is  in  turn  hosted  by 
a  freight  railroad,  all  three  entities  are 
required  to  work  together  and  file  one 
emergency  preparedness  plan  for  the 
operation  setting  forth  each  railroad's 
procedures  and  responsibilities  under 
the  plan.  If  for  example,  a  passenger 
operation  will  fulfill  none  of  the 
requirements  of  emergency  plarming. 
with  the  host  railroad  having  all  of  the 
responsibilities  under  the  plan,  this  faci 
must  be  clearly  stated  in  the  plan. 

In  the  event  of  noncompliance  by  any 
or  all  of  the  entities  involved  in  the 
implementation  of  the  plan.  FRA 
reserves  the  right  to  initiate  appropriate 
enforcement  action  against  all  parties 
participating  in  the  plan.  Of  course, 
FRA  will  intervene  to  assist  any  railroad 
that  is  having  difficulty  crafting  a  joint 
emergency  preparedness  plan,  and  help 
mediate  a  solution.  While  FRA  might 
not  initially  seek  an  injunction  to 
prevent  a  passenger  train  operation  from 
operating  due  to  a  host  railroad's  failure 
to  cooperate,  FRA  could  initiate  civil 
penalty  action  against  the  host  railroad 


tor  Its  taiiure  to  conipiy  witn  toe 
requirements  of  part  239. 

"rhe  portion  of^the  emergency 
preparedness  plan  addressing  the  host 
railroad's  responsibilities  shall,  at  a 
minimum,  include  procedures  for 
notifying  emergency  responder 
organizations  and  discuss  the  railroad's 
general  capabilities  for  rendering 
assistance  to  an  involved  passenger 
railroad  during  an  emer^ncy  situation. 
The  host  railroad  must  also  address  any 
physical  and  operating  characteristics  of 
its  rail  lines  that  may  affect  the  safety  of 
the  rail  passenger  operations,  e.g., 
evacuation  of  passengers  from  a  train 
stalled  in  a  tunnel  or  on  an  elevated 


structure. 


Nffti.in  l)v-,Section  \riai\sis 

As  a  number  of  the  issues  and 
provisions  have  been  discussed  and 
addressed  in  detail  in  the  preceding 
discussions,  this  section-by-section 
analysis  will  explain  the  provisions  of 
the  final  rule  and  changes  from  the 
NPRM  by  briefly  highlighting  the 
rationales  or  referring  to  the  prior 
discussion.  The  discussions  and 
conclusions  contained  above  should  be 
considered  in  conjunction  with  the 
analysis  contained  below.  Each 
comment  received  has  been  fully 
considered  by  FRA  in  preparing  this 
final  rule. 

FRA  amends  part  223  of  title  49.  Code 
of  Federal  Regulations  by  adding  six 
new  definitions  and  requiring  railroads 
operating  passenger  train  service  to 
clearly  mark  emergency  windows.  FRA 
also  adds  part  239  to  title  49,  Code  of 
Federal  Regulations  specifically  devoted 
to  prescribing  minimum  Federal  safety 
standards  concerning  the  preparation, 
adoption,  and  implementation  of 
emergency  preparedness  plans  by 
railroads  connected  with  the  operation 
of  passenger  trains. 

1.  Definitions:  Section  223.5 

Section  223.5  is  reorganized  and 
definitions  of  four  important  terms 
employed  in  the  passenger  train 
emergency  preparedness  regulations  are 
added.  The  four  new  defined  terms  are 
"emergency  responder,"  "passenger 
train  service,"  "person."  and  "railroad." 
For  ease  of  reference,  FRA  defines  the 
term  "railroad"  so  as  to  include  the 
statutory  (49  U.S.C.  20102)  definitions 
of  both  "railroad""  and  ""railroad  carrier" 
and  to  clarify  that  those  who  provide 
railroad  transportation  directly  or 
through  an  operating  contractor  are 
railroad  carriers.  Thus,  the  term 
"railroad'"  is  clearly  intended  to  include 
commuter  authorities  as  well  as  rapid 
transit  authorities  whose  operations  are 
in  an  urban  area  and  are  connected  with 


the  general  railroad  system  of 
transportation.  These  terms  are  intended 
to  have  the  same  meaning  as  in  peirt  239 
of  this  chapter  However,  FRA  does  not 
intend  for  its  definition  of  "railroad"  in 
either  this  part  or  part  239  of  this 
chapter  to  have  any  bearing  on  how  the 
term  is  used  for  purposes  of  the 
regulatory  activities  of  the  Surface 
Transportation  Board. 

2.  Requirements  for  New  or  Rebuilt 
Equipment:  Section  223.9 

FRA  received  no  comments  regarding 
proposed  paragraph  (d),  juid  the 
paragraph  is  adopted  as  proposed  In 
accordance  with  the  requirements  of  49 
CFR  223.9(c)  and  223.15(c).  all 

{>assenger  cars  must  be  equipi>ed  with  at 
east  four  emergency  windows,  which 
must  be  designed  to  permit  rapid  and 
easy  removal  during  a  crisis  situation. 
Section  223.9(d)  requires  that  all 
windows  intended  by  a  railroad  to  be 
u.sed  during  an  emergency  situation  be 
properly  marked  inside  and  outside, 
and  that  the  railroad  post  clear  and 
understandable  instructions  for  their 
use  at  or  near  the  designated  locations. 
Section  223.9(d)(1)  requires  that  the 
emergency  windows  be  conspicuously 
and  legibly  marked  on  the  inside  of  the 
car  with  luminescent  material.  FRA 
realizes  that  during  an  emergency  a 
main  power  supply  to  the  pwssenger 
cars  may  become  inoperative  and  that 
crewmembers  with  portable  flashlights 
may  be  unavailable.  Since  lack  of  clear 
identification  or  lighting  could  make  it 
difficult  for  passengers  to  find  the 
emergency  exits,  the  rule  requires 
luminescent  material  on  all  emergency 
windows  to  assist  and  speed  passenger 
egress  from  the  train  during  an 
emergency.  The  marking  of  the 
emergency  windows  must  be 
conspicuous  enough  so  that  a 
reasonable  person,  even  while  enduring 
the  stress  and  potential  panic  of  an 
emergency  evacuation,  can  determine 
where  the  closest  and  most  accessible 
emergency  route  out  of  the  car  is 
located.  In  addition,  while  this 
subsection  does  not  prescribe  a 
particular  brand,  type,  or  color  of 
luminescent  paint  or  material  that  a 
railroad  must  use  to  identify  a  window 
exit,  FRA  intends  each  railroad  to  select 
a  material  durable  enough  to  withstand 
the  daily  effects  of  passenger  trafBc, 
such  as  the  contact  that  occurs  as 
passengers  enter  and  leave  the  cars. 

MEtROUNK,  in  commenting  on  the 
proposed  rule,  noted  that  the  last  line  of 
§  223.9(d)  requires  "'each  railroad  [to) 
post  clear  and  legible  operating 
instructions  at  or  near  such  exits," 
stated  that  it  assumes  that  the 
referenced  instructions  relate  to  the 
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doors  rather  than  the  windows.  Contrary 
to  METROLINK's  assumption,  the 
instructions  required  by  this  paragraph 
are  for  operating  the  emergency  window 
exits.  The  requirements  for  posting 
operating  instructions  at  or  near 
emergency  door  exits  are  contained  in 
§  239.107  of  this  chapter. 

Section  223.9(d)(2)  requires  that  the 
emergency  windows  intended  for 
emei^ency  access  by  emergency 
responders  for  extrication  of  passengers 
be  marked  with  retroreflective  material 
Since  FRA  recognizes  that  not  every 
window  will  be  equipped  for  emergency 
access,  railroads  are  required  to  choose 
a  retroreflective.  unique  and  easily 
recognizable  symbol  that  will  readily 
attract  the  attention  of  emergency 
responders.  The  final  rule  does  not 
require  a  specific  size  or  shape  for  the 
symbol,  but  FR.\  intends  the  railroad's 
emergency  preparedness  plan 
developed  pursuant  to  §239.101  of  this 
chapter  to  contain  a  provision 
explaining  emergency  responder  access 
(along  with  passenger  car  egress), 
consistent  with  the  evacuation  strategy 
formulated  jointly  by  the  passenger  train 
operator  and  the  emergency  responder 
organizations,  in  accordance  with  the 
emergency  responder  liaison  provision 
set  forth  in  §  239.101(a)(5)  of  this 
chapter.  Of  course,  while  the  final  rule 
does  not  require  emergency  responders 
to  participate  in  evacuation  planning  or 
strategy  with  the  railroads,  the  railroads 
must  offer  liaison  training  and 
assistance. 

The  final  rule  allows  a  marking  that 
could  consist  of  a  symbol  or  words 
(such  as  "RESCUE  ACCESS").  Although 
FRA  stated  in  the  proposed  rule  that  it 
reserved  the  right  to  be  more 
prescriptive  in  the  final  rule  based  upon 
a  uniform  pattern,  and  noted  that  FRA 
was  working  to  identify  an  appropnate 
marking  that  might  be  capable  of 
universal  recognition,  FRA  has  decided 
to  retain  the  flexibility  set  forth  in  the 
proposal.  However,  if  during  the  fourth 
phase  of  FRA's  comprehensive  effort  to 
address  passenger  safety  issues  FRA 
determines  that  a  uniform  pattern  or 
symbol  is  required.  FRA  may  modify  the 
marking  requirements  of  §  223.9(d)(2) 
during  a  future  rulemaking  action. 

The  final  rule  also  requires  railroads 
to  post  clear  and  understandable 
instructions  at  designated  locations 
describing  how  to  operate  the 
emergency  windows.  This  paragraph 
does  not  mandate  that  railroads  use 
specific  words  or  phrases  to  guide  the 
passengers  and  emergency  responders. 
Instead,  each  railroad  should  evaluate 
the  operational  characteristics  of  its 
emergency  windows,  and  select  key 
words  or  diagrams  that  adequately 


inform  the  individuals  who  must  use 
them.  While  railroads  are  encouraged  to 
post  comprehensive  instructions,  FRA 
also  realizes  that  during  an  emergency 
situation  every  additional  moment 
devoted  to  reading  and  understanding 
access  or  egress  information  places  lives 
at  risk.  In  addition,  FRA  expects 
passengers  and  emergency  responders  to 
be  already  familiar  with  the  location 
and  operation  of  the  railroad's 
emergency  windows  as  a  result  of 
emergency  responde.'^  liaison  activities 
and  passenger  awareness  programs 
conducted  in  accordance  with 
§§  239.101(a)(5)  and  (a)(7). 

3.  Appendix  B  to  49  CFR  Part  223 

FRA  is  revising  Appendix  B  to  49 
CFR.  part  223— Schedule  of  Civil 
Penalties,  to  include  penalties  for 
violations  of  the  provisions  of  §  223.9(d) 
to  be  included  in  the  final  rule. 
Commenters  were  invited  in  the  NPRM 
to  submit  suggestions  to  FRA  describing 
the  types  of  actions  or  omissions  that 
would  subject  a  person  to  the 
assessment  of  a  civil  penalty,  and  were 
also  invited  to  recommend  what 
penalties  may  be  appropriate,  based 
upon  the  relative  seriousness  of  each 
type  of  violation  FR.'K  did  not  receive 
any  public  comments  nor  did  the 
Working  Group  present  any 
recommendations  to  the  agency  on  this 
topic.  Accordingly,  FR.^  has  amended 
the  penalty  schedule  based  on  its  own 
analysis  of  the  inherent  seriousness  of 
violating  the  marking  requirements  for 
emergency  windows  of  part  223.  The 
penalty  schedule  also  changes  the 
maximum  penalty  that  FRA  is 
authorized  to  assess  for  violations  of  the 
provisions  of  this  part.  The  maximum 
penalty  is  raised  from  $20,000  to 
$22,000  for  any  violation  where 
circumstances  warrant.  This  change  is 
intended  to  comply  with  the  provisions 
of  the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990,  Pub.  L.  101- 
410,  104  Stat.  890,  28  U.S.C.  2461  note, 
as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996,  Pub.  L.  104- 
134,  no  Stat.  1321-373  (April  26, 
1996),  which  requires  Federal  agencies 
to  adjust  civil  monetary  penalties  to 
counter  inflation's  effect  of  diminishing 
the  impact  of  these  penalties.  The 
inflation  adjustment  is  to  be  calculated 
by  increasing  the  maximum  civil 
monetary  penalty  by  the  percentage  that 
the  Consumer  Price  Index  for  the  month 
of  June  1995  exceeds  the  Consumer 
Price  Index  for  the  month  of  June  of  the 
last  calendar  year  in  which  the  amount 
of  the  penalty  was  last  set  or  adjusted. 
The  initial  adjustment,  however,  may 
not  exceed  10  percent.  The  resulting 
$22,000  maximum  penalty  was 


determined  by  applying  the  criteria  set 
forth  in  sections  4  and  5  of  the  statute 
to  the  maximum  penalty  otherwise 
provided  for  in  the  Federal  railroad 
safety  laws. 

4.  Purpose  and  Scope:  Section  239.1 

FRA  did  not  receive  any  comments, 
and  this  section  is  adopted  as  proposed. 
Section  239.1(a)  states  that  the  purpose 
of  this  part  is  to  reduce  the  magnitude 
of  casualties  in  railroad  operations  by 
ensuring  that  railroads  involved  in 
passenger  train  operations  can 
effectively  and  efTRciently  manage 
emergencies.  Paragraph  Cb)  states  that 
these  regulations  provide  minimum 
standards  for  the  subjects  addressed, 
and  the  affected  railroads  may  adopt 
more  stringent  requirements,  so  long  as 
they  are  not  inconsistent  with  this  part. 
FRA  does  not  in  any  way  intend  that  the 
subject  matter  of  49  CFR  part  239, 
Passenger  Train  Emergency 
Preparedness,  be  read  to  impose 
burdens  or  requirements  on  emergency 
responders  who  either  p)articipate  with 
railroads  in  emergency  simulations 
involving  the  operation  of  passenger 
train  service  or  respond  to  actual 
emergency  situations,  or  on  any  other 
person  who  may  be  involved  with  the 
aftermath  of  a  passenger  train 
emergency  not  specified  in  proposed 
§  239.3  concerning  applicability. 
Accordingly,  FRA  does  not  intend  to 
restrict  a  State  from  adopting  a  law, 
rule,  regulation,  order,  or  standard 
affecting  emergency  responders  unless  it 
is  inconsistent  with  49  U.S.C.  20106. 

5.  Application:  Section  239.3 

As  a  general  matter,  FRA  will  apply 
this  rule  to  all  railroads  that  operate 
passenger  train  service  on  the  general 
railroad  system  of  transportation, 
provide  commuter  or  other  short-haul 
passenger  train  service  in  a  metropolitan 
or  suburban  area,  or  host  the  operations 
of  such  passenger  train  service.  A  public 
authority  that  indirectly  provides 
passenger  train  service  by  contracting 
out  the  actual  operation  to  another 
railroad  or  independent  contractor  will 
be  regulated  by  FRA  as  a  railroad  under 
the  provisions  of  the  final  rule. 
Although  the  public  authority  will 
ultimately  be  responsible  for  the 
development  and  implementation  of  an 
emergency  preparedness  plan  (along 
with  all  related  recordkeeping 
requirements),  the  railroad  or  other 
independent  contractor  that  operates  the 
authority's  passenger  train  service  will 
be  expected  to  fulfill  all  of  the 
responsibilities  under  this  part  with 
respect  to  emergency  preparedness 
planning,  including  implementation. 


M.  i  J 
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FRA  ha.s  revised  paragraph  (a)(3)  to 
state  that  all  railroad's  hosting  the 
operation  of  passenger  train  service  are 
covered  by  the  final  rule.  While  FRA 
recognizes  that  the  majority  of  host 
relationships  are  entered  into  by  freight 
railroads,  there  are  a  number  of 
instances  where  passenger  operations 
(e.g..  Amtrak)  host  other  passenger 
operations  over  their  trackage. 
Accordingly,  the  final  rule  has  been 
revised  to  reflect  this  fact. 

Paragraph  (b)(1)  of  both  the  NPRM 
and  final  rule  indicate  that  the  rule  does 
not  apply  to  rapid  transit  operations  in 
an  urban  area  that  are  not  connected 
with  the  general  railroad  system  of 
transportation,  and  this  paragraph  is 
intended  merely  to  clarify  the 
circumstances  under  which  rapid  transit 
operations  are  subject  to  FRA 
jurisdiction  under  this  part. 

In  a  final  rule  published  in  the 
Federal  Register  on  December  27.  1995. 
the  Federal  Transit  Administration 
(FTA)  announced  that  it  would  begin 
requiring  states  to  oversee  the  safety  of 
rail  fixed  guideways  systems  not 
regulated  bv  FRA.  60  FR  67034;  see  49 
U  S.C.  5530.  49  CFR  part  659.  Under  its 
statutory  scheme.  FTA  does  not  directly 
enforce  safety  statutes  or  regulations 
against  rail  fixed  guideway  systems,  nor 
does  FTA  have  safety  inspeciors  who 
enter  upon  the  regulated  properties  to 
perform  inspections.  In  accordance  with 
FTA's  statutory  authority  and  the  above 
rulemaking.  FTA  does  not  interpret 
what  constitutes  commuter  rail  or  rapid 
transit,  but  instead  regulates  whatever 
rail  fixed  guideway  systems  that  FRA 
does  not 

As  set  forth  in  Appendix  A  to  part  209 
of  this  chapter,  with  the  exception  of 
self-contained  urban  rapid  transit 
systems.  FRA's  statutory  jurisdiction 
extends  to  all  entities  that  can  be 
construed  as  railroads  by  virtue  of  their 
providing  non-highway  ground 
transportation  over  rails  or 
electromagnetic  guideways.  and  will 
extend  to  future  railroads  using  other 
technologies  not  yet  in  use.  For  policy 
reasons.  FRA  does  not  exercise 
jurisdiction  under  all  of  its  regulations 
to  the  full  extent  permitted  by  statute. 
Based  on  its  knowledge  of  where  the 
safety  problems  were  occurring  at  the 
time  of  its  regulatory  action  and  its 
assessment  of  the  practical  limitations 
on  its  role.  FTtA  has.  in  each  regulatory 
context,  decided  that  the  best  option 
was  to  regulate  something  less  than  the 
total  universe  of  railroads. 

In  light  of  the  above.  FRA  may  elect 
to  limit  the  exercise  of  its  jurisdiction 
over  these  entities  for  policy  reasons. 
FRA  currently  withholds  the  exercise  of 
its  jurisdiction  over  rapid  transit 


upnnjtiuns  where  conventional  and  light 
rail  operations  are  separated  in  time 
(night/day  hour  specifications).  In 
nvaking  this  policy  determination.  FRA 
anticipates  working  with  the  FTA  on  a 
joint  policy  statement  that  will  be 
published  in  the  Federal  Register  and 
discuss  the  types  of  rapid  transit 
systems  covered  by  this  rule  that  will  be 
subject  to  FRA's  jurisdiction  and  which 
ones  will  instead  be  subject  to  state 
safety  oversight  under  FTA's 
jurisdiction.  As  part  of  this  joint  policy 
analysis  by  FRA  and  FTA.  our  two 
agencies  will  seek  to  coordinate  more 
explicitly  the  requirements  of  FRA 
regulations  and  State  safety  oversight 
programs. 

Tne  final  rule  is  structured  to  apply 
to  intercity  and  commuter  service  (as 
well  as  rapid  transit  operations  that 
operate  over  the  general  railroad  system 
of  transportation),  not  tourist 
operations.  At  a  later  time,  FRA  may 
propose  application  of  the  rule,  or  some 
portion  thereof,  to  tourist,  scenic, 
historic,  and  excursion  railroads.  FRA's 
regulatory  authority  p)ermits  it  to  tailor 
the  applicability  sections  of  its  various 
regulations  so  as  to  expand  or  contract 
the  populations  of  railroads  covered  by 
a  particular  set  of  regulations.  FRA  has 
had  jurisdiction  over  all  railroads  since 
the  Federal  Railroad  Safety  Act  of  1970 
was  enacted. 

In  considering  the  issue  of  requiring 
emergency  preparedness  planning  by 
tourist  and  historic  railroad  operators  in 
the  context  of  this  rulemaking.  FRA  has 
not  yet  had  the  opportunity  to  fully 
consult  with  those  railroads  and  their 
associations  to  determine  appropriate 
applicability  in  light  of  financial, 
operational,  or  other  factors  that  may  be 
unique  to  such  railroad  operations. 
After  appropriate  consultation  with  the 
excursion  railroad  associations  takes 
place,  emergency  preparedness 
requirements  for  these  operations  may 
be  prescribed  by  FRA  that  are  different 
from  those  affecting  other  types  of 
passenger  train  operations.  These 
requirements  may  be  more  or  less 
onerous,  or  simply  different  in  detail, 
depending  in  part  on  the  information 
gathered  during  FRA's  consultation 
process. 

The  Federal  Railroad  Safety 
Authorization  Act  of  1994  instructed 
FRA  to  examine  the  unique 
circumstances  of  tourist  railroads  when 
establishing  safety  regulations.  The  Act. 
which  amended  49  U.S.C.  20103.  stated 
that: 

In  prescribing  regulations  that  pertain  to 
railroad  safety  that  affect  tourist,  historic, 
scenic,  or  excursion  railroad  carriers,  the 
vSecretary  of  Transportation  shall  take  into 
consideration  any  financial,  operational,  or 


oUipr  IdLtun.  Uidt  may  im  unique  to  such 
railroad  carriers.  The  Secretary  shall  submit 
a  report  to  Congress  not  later  than  September 
30,  1995,  on  actions  taken  under  this 
subsection. 

Pub.  L  No.  103-440.  §217,  108  Stat. 
4619.  4624  (November  2.  1994).  In 
addition,  section  215  of  that  Act 
specifically  permits  FRA  to  exempt 
equipment  used  by  tourist,  historic, 
scenic,  and  excursion  railroads  to 
transfKjrt  passengers  from  the  initial 
regulations  that  were  scheduled  to  be 
prescribed  by  November  2,  1997.  49 
U.S.C.  20133(b)(1).  In  its  report  to 
Congress  entitled  "Regulatory  Actions 
Affecting  Tourist  Railroads."  FTLA 
responded  to  the  direction  in  the 
statutory  provision  and  also  provided 
additional  information  related  to  tourist 
railroad  safety  for  consideration  of  the 
Congress.  FRA  will  address  the 
emergency  preparedness  concerns  for 
these  unique  types  of  operations  at  a 
hater  date  in  a  separate  mlemaking 
proceeding.  To  facilitate  resolution  of 
this  issue,  and  a  significant  number  of 
related  issues,  the  Railroad  Safety 
Advisory  Committee  (RSAC)  has 
established  a  Tourist  and  Historic 
Railroads  Working  Group.  As  a  matter  of 
cost  efficiency,  the  Working  Group  may 
elect  to  cover  emergency  preparedness 
planning  for  tourist  railroads  as  part  of 
a  package  of  tourist-specific  safety 
proposals  during  a  multi-day 
consultation  on  several  rulemaking 
dockets.  FRA  would  then  issue  a  Notice 
of  Proposed  Rulemaking  addressing 
issues  in  several  dockets  that  pertain  to 
these  smaller  passenger  operations. 

In  §  239.3(b)(2).  FRA  states  that  the 
requirements  of  this  part  will  not  apply 
to  the  o[>eration  of  private  passenger 
train  cars,  including  business  or  office 
cars  and  circus  trains.  Whilf  F  K.\ 
believes  that  a  private  passer. k!*"     ,r 
operation  should  be  held  to  !.■•>  s,i:iie 
basic  level  of  emergency  preparedness 
planning  as  other  passenger  train 
operations.  FRA  is  taking  into  account 
the  financial  burden  that  would  be 
imposed  by  requiring  private  passenger 
car  owners  and  operators  to  conform  to 
the  requirements  of  this  part.  Private 
passenger  cars  are  often  hauled  by  host 
railroads  such  as  Amtrak  and  commuter 
railroads,  and  these  hosts  often  impose 
their  own  safety  requirements  on  the 
operation  of  the  private  passenger  cars. 
Pursuant  to  this  part,  the  host  railroads 
will  already  be  required  to  have 
emergency  preparedness  plans  in  place 
to  protect  the  safety  of  their  own 
passengers;  the  private  car  passengers 
will  presumably  benefit  from  these 
plans  even  without  the  rule  directly 
covering  private  car  owners  or 
operators.  In  the  case  of  non-revenue 
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passengers,  including  employees  and 
guests  of  railroads  that  are  transported 
in  business  and  office  cars,  as  well  as 
passengers  traveling  on  circus  trains,  the 
railroads  will  provide  for  their  safety  in 
accordance  with  existing  safety 
operating  procedures  and  protocols 
relating  to  normal  freight  train 
operations. 

6.  Preemptive  Effect:  Section  239.5 

FRA  did  not  receive  any  comments, 
and  this  section  is  adopted  as  proposed. 
Section  239.5  informs  the  public  as  to 
FRA's  views  regarding  the  preemptive 
effect  of  the  final  rule.  While  the 
presence  or  absence  of  such  a  section 
does  not  in  itself  affect  the  preemptive 
effect  of  this  part,  it  informs  the  public 
concerning  the  statutory  provision 
which  governs  the  preemptive  effect  of 
these  rules.  Section  20106  of  title  49  of 
the  United  States  Code  provides  that  all 
regulations  prescribed  by  the  Secretary 
relating  to  railroad  safety  preempt  any 
State  law.  regulation,  or  order  covering 
the  same  subject  matter,  except  a 
provision  necessary  to  eliminate  or 
reduce  an  essentially  local  safety  hazard 
that  is  not  incompatible  with  a  Federal 
law.  regulation,  or  order  and  that  does 
not  unreasonably  burden  interstate 
commerce.  With  the  exception  of  a 
provision  directed  at  an  essentially  local 
safety  hazard.  49  U.S.C.  20106  preempts 
any  State  regulatory  agency  rule 
covering  the  same  subject  matter  as 
these  regulations  proposed  today. 

Of  course,  the  subject  matter  of  these 
regulations  covers  only  the  preparation, 
adoption,  and  implementation  of 
emergency  preparedness  plans  for 
passenger  train  operations.  Although  the 
subject  matter  includes  a  requirement  in 
§  239.101(a)(5)  that  railroads  establish 
liaison  relationships  with  their  on-line 
emergency  responders  by  developing 
and  making  available  a  training  program 
emphasizing  access  to  railroad 
equipment,  location  of  railroad 
facilities,  and  communications 
interface,  FRA  is  not  requiring 
emergency  responders  to  participate  in 
these  liaison  activities.  Accordingly, 
since  FRA  is  only  regulating  the  content 
of  the  training  opportunities  that 
railroads  must  offer  to  the  responder 
community.  States  are  in  no  way 
preempted  from  regulating  any  other 
training  requirements  or  other  activities 
of  the  non-railroad  emergency 
responders  who  arrive  at  the  scene  of  an 
emergency  after  a  railroad's  emergency 
preparedness  plan  has  been  activated 
consistent  with  part  239. 

Further,  FRA  acknowledges  that  there 
may  be  special  local  interests 
concerning  types  and/or  quantities  of 
on-board  emergency  equipment  that 


might  need  accommodating,  particularly 
in  cases  of  public  authorities  operating 
passenger  train  service  within  only  one 
territory.  Although  national  uniformity 
to  the  extent  practicable  of  laws, 
regulations,  and  orders  related  to 
railroad  safety  is  important.  FRA  does 
not  want  to  decrease  the  level  of 
emergency  preparedness  already  in 
place  on  a  passenger  railroad. 

7.  Definitions:  Section  239.7 

This  section  contains  an  extensive  set 
of  definitions  to  introduce  the 
regulations.  ¥K\  intends  these 
definitions  to  clarify  the  meaning  of 
important  terms  as  they  are  used  in  the 
text  of  the  final  rule.  The  definitions  are 
carefully  worded  in  an  attempt  to 
minimize  the  potential  for 
misinterpretation  of  the  final  rule. 
Several  of  the  definitions  introduce  new 
concepts  which  require  further 
discussion. 

For  a  detailed  discussion  of  FRA's 
decision  to  revise  the  definition  of 
"crewTnember,"  see  the  preceding 
"Discussion  of  Comments  and 
Conclusions"  portion  of  this  document 
under  heading  of  item  number  1.  The 
definition  of  "crewmember"  is 
primarily  intended  to  cover  persons 
who  either  perform  on-board  functions 
connected  with  the  movement  of  a  train 
and  are  subject  to  the  Federal  hours  of 
service  laws  during  a  tour  of  duty  (e.g., 
a  locomotive  engineer,  conductor)  or 
provide  on-board  service  in  a  sleeping 
car  or  coach  assigned  to  intercity 
service,  other  than  food,  beverage,  or 
security  service  (e.g..  an  Amtrak 
sleeping  car  attendant),  a  deadheading 
employee  can  be  covered  by  the 
definition  as  well.  Accordingly,  such  an 
employee  could  count  as  a  "qualified" 
employee  under  §  239.101(a)(2)(vi)  of 
this  part  for  purposes  of  meeting  a 
passenger  railroad's  minimum  on-board 
staffing  requirements  for  its  emergency 
preparedness  plan  when  a  freight  train 
crew  has  relieved  that  passenger 
railroad's  expired  crew.  During  a 
passenger  train  emergency  situation,  off- 
duty  employees  are  expected  to  assume 
their  appropriate  roles  under  the 
railroad's  emergency  preparedness  plan 
and  assist  the  passengers. 

In  commenting  on  the  proposal. 
METROLINK  indicated  that  on  some 
trains  it  has  conductors  who  perform 
the  function  of  fare  enforcement,  and 
recommended  that  FRA  exclude  these 
individuals  from  the  definition  of 
"crewmember.  •  METROUNK  also 
requested  that  FRA  exclude  contract 
food  workers  from  the  definition  of 
"crewmember."  In  accordance  with 
FRA's  revised  definition  of 
"crewmember,  '  these  categories  of 


employees  are  now  excluded  from 
coverage. 

The  term  "control  center"  envisions 
not  only  the  traditional  railroad  concept 
of  a  train  dispatcher's  office,  but  also 
railroad  offices  that  are  identified  as 
"control  centers"  but  only  monitor 
railroad  operations,  and  modem  system 
operations  centers  such  as  those  of  CSX 
Transportation  in  Jacksonville,  Florida 
and  the  Burlington  Northern  Santa  Fe 
Corporation  in  Ft.  Worth.  Texas.  The 
term  does  not  include  a  location  on  a 
railroad  with  responsibility  for  the 
security  of  railroad  property,  personnel, 
or  passengers. 

It  is  very  likely  that  control  center 
persoimel  are  located  at  facilities  which 
are  remote  from  the  right-of-way.  These 
facilities  should  consist  of  the  necessary 
command,  control,  and  communications 
equipment  to  maintain  normal  train 
operations,  to  control  electric  traction, 
and  to  maintain  communications 
throughout  the  passenger  train  system. 
In  addition  to  these  functions,  the 
control  center  should  help  coordinate 
responses  to  emergencies  by  using 
equipment  such  as  radio 
communications  systems,  direct 
"hotline"  telephones,  wayside  power 
removal  controls,  and  ventilation 
controls  under  the  direction  of 
emergency  responders,  according  to  the 
protocols  and  procedures  of  the 
emergency  preparedness  plan. 

Typical  emergency  scenarios 
encompassed  by  the  term  "emergency" 
or  "emergency  situation"  involving  a 
significant  threat  to  the  safety  or  health 
of  one  or  more  persons  requiring 
immediate  action  may  include  one  or 
more  of  the  following:  illness  or  injury; 
a  stalled  train  in  a  tunnel  or  on  a  bridge; 
collision  with  a  person,  including 
suicides;  collision  or  derailment;  fire; 
collision  or  derailment  with  a  fire; 
collision  or  derailment  with  water 
immersion;  severe  weather  conditions; 
natural  disasters;  and  security  situations 
(e.g..  bombings,  bomb  threats,  hijacking, 
civil  disorders,  and  other  acts  of 
terrorism).  The  definition  of 
"emergency"  or  "emergency  situation" 
has  been  changed  in  the  final  rule  to 
include  examples  of  some  of  the  more 
common  scenarios  that  would  require  a 
railroad  to  activate  its  emergency 
preparedness  plan.  However,  regardless 
of  whether  a  particular  emergency 
illustration  is  specifically  listed  in  the 
definition.  FRA  expects  a  raih-oad  to 
activate  its  emergency  preparedness 
plan  anytime  an  unexpected  event 
related  to  the  of)eration  of  its  passenger 
train  service  involves  a  significant  threat 
to  the  safety  or  health  of  one  or  more 
persons  requiring  immediate  action. 
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responder"  as  "a  qualiTied  member  of  a 
police  or  ftre  department,  or  other 
orvanization  involved  with  public 
safuty.  who  responds  to  a  passenger 
train  emergency."  62  FR  at  8356.  In  its 
comments.  APTA  requested  that  FRA 
delete  the  word  "qualined"  because  it 
implies  that  someone  on  the  railroad 
will  determine  an  emergency 
responder's  quaUHcations.  APTA  stated 
that  at  an  accident  scene,  a  commuter 
railroad  lacks  the  practical  capability  to 
determine  an  emergency  responder's 

auaiincations.  and  on-board  personnel 
o  not  have  the  time  to  determine 
qualifications.  The  LIRR  noted  that 
emergency  responder  qualiflcations  are 
dictated  by  police  and  Hre  departments, 
not  the  railroads. 

In  including  the  word  "qualified"  in 
the  proposed  definition  of  "emei^gency 
responder,"  FRA  never  intended  to 
place  a  burden  on  the  railroads  to 
determine  the  professional 
qualifications  of  emergency  responders. 
It  was  assumed  that  the  railroads  would 
cooperate  ^llly  with  any  individual  sent 
by  an  organization  involved  with  public 
safety  in  response  to  a  passenger  train 
emergency,  based  solely  upon  that 
organization's  own  determination  of  its 
employee's  Qualifications.  However,  in 
response  to  tne  concerns  of  the  two 
commenters.  FRA  has  deleted  the  word 
"qualified"  from  the  definition  of 
"emergency  responder."  and  also 
revised  the  defirution  to  clarify  that  a 
member  of  an  emergency  responder 
organization  may  coordinate  as  well  as 
directly  provide  emergency  services. 

The  AAR  commented  that  the 
definition  of  "joint  operations"  is  open 
to  various  interpretations,  and  suggested 
that  FRA  revise  the  definition  in  the 
final  rule  to  state  that  "joint  operations 
means  rail  operations  conducted  by 
more  than  one  railroad,  except  as 
necessary  for  the  purpose  of 
interchange."  FRA  agrees  with  this 
recommendation,  and  never  intended 
for  the  final  rule  to  apply  to  joint 
operations  in  instances  when  the  sole 
purpose  for  using  the  trackage  is 
interchange.  Accordingly,  the  definition 
of  "joint  operations"  in  the  final  rule 
has  been  revised  to  exclude  interchange 
situations. 

The  term  "qualified.  "  as  used  in  the 
rule,  means  employees  who  are  trained 
under  an  applicable  emergency 
preparedness  plan's  components  and 
implies  no  provision  or  requirement  for 
Federal  certification  of  persons  who 
perform  those  functions. 

The  definition  of  "railroad"  is  based 
upon  49  U.S.C.  20102(1)  and  (2),  and 
encompasses  any  person  providing 
railroad  transportation  directly  or 


luiiirectly.  including  a  commuter  rail 
authority  that  provides  railroad 
transportation  by  contracting  out  the 
operation  of  the  railroad  to  another 
person,  as  well  as  any  form  of 
nonhighway  ground  transportation  that 
runs  on  rails  or  electromagnetic 
guideways,  but  excludes  urban  rapid 
transit  not  connected  to  the  general 
system. 

The  terms  explained  here  are  not 
exhaustive  of  the  definitions  included 
in  §  239.7  of  this  part.  This  introduction 
merely  provides  a  sampling  of  the  most 
important  concepts  of  the  final  rule. 
Many  other  terms  are  defined  and 
explained  in  the  section-by-section 
analysis  when  analyzing  the  actual  final 
rule  text  to  which  they  apply. 

8.  Responsibility  for  Compliance: 
Section  239.9 

FRA  did  not  receive  any  comments, 
and  this  section  is  adopted  as  proposed. 
Section  239.9  clarifies  FRA's  position 
that  the  requirements  contained  in  the 
final  rules  are  applicable  to  any 
"person."  including  a  contractor,  that 
performs  any  function  required  by  the 
final  rule.  Although  all  sections  of  the 
final  rule  address  the  duties  of  a 
railroad,  FRA  intends  that  any  person 
who  performs  any  action  required  by 
this  part  on  behalf  of  a  railroad  is 
required  to  perform  that  action  in  the 
same  manner  as  required  of  a  railroad  or 
be  subject  to  FRA  enforcement  action. 
For  example,  if  an  independent 
contractor  is  hired  by  a  railroad  to 
maintain  its  records  of  ins[>ection, 
maintenance,  and  repair  of  emergency 
window  and  door  exits,  pursuant  to 
S  239.107.  the  contractor  is  required  to 
perform  those  duties  in  the  same 
manner  as  required  by  a  railroad. 

9  Penalties:  Section  239  1 1 

Section  239.11  identifies  the  penalties 
that  FRA  may  impose  upon  any  person, 
including  a  railroad  or  an  independent 
contractor  providing  goods  or  services 
to  a  railroad,  that  violates  any 
requirement  of  this  part.  These  penalties 
are  authorized  by  49  U.S.C.  21301. 
21304.  and  21311.  formerly  contained  in 
%  209  of  the  Federal  Railroad  Safety  Act 
of  1970  (Safety  Act)  (49  U.S.C.  20101- 
20117, 20131. 20133-20141.  20143, 
21301. 21302. 21304, 21311,  24902.  and 
24905,  and  §S4fb)(l).  (i).  and  (t)  of  Pub. 
L.  103-272.  formerly  codified  at  45 
use.  421.  431  etseq).  The  penalty 
provision  parallels  penalty  provisions 
included  in  numerous  other  regulations 
issued  by  FRA  under  authority  of  the 
provisions  of  law  formerly  contained  in 
the  Safety  Act.  Essentially,  any  person 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 


requirement  will  be  subject  to  a  civil 
p>enalty  of  at  least  $500  and  not  more 
than  $11,000  per  violation.  Civil 
penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and  where  a  grossly  negligent  violation 
or  a  pattern  of  rep>eated  violations 
creates  an  imminent  hazard  of  death  or 
injury  to  persons,  or  causes  death  or 
injury,  a  penalty  not  to  exceed  $22,000 
per  violation  may  be  assessed.  In 
addition,  each  day  a  violation  continues 
will  constitute  a  separate  offense. 
Finally,  a  person  may  be  subject  to 
criminal  penalties  for  knowingly  and 
willfully  falsifying  reports  required  by 
these  regulations.  FRA  believes  that  the 
inclusion  of  penalty  provisions  for 
failure  to  comply  with  the  regulations  is 
important  in  ensuring  that  compliance 
is  achieved  not  only  in  terms  of 
developing  and  implementing 
emergency  preparedness  plans,  but  also 
to  better  determine  if  railroads  are 
planning  ahead  to  minimize  the 
consequences  of  emergencies  that  could 
occur. 

The  penahy  schedule  also 
implements  the  maximum  penalty  that 
FRA  is  authorized  to  assess  for 
violations  of  the  provisions  of  this  part. 
The  maximum  penalty  reflects  an 
increase  from  $10,000  to  $11,000  for 
violations  and  an  increase  from  $20,000 
to  $22,000  for  willful  violations.  This 
change  is  intended  to  comply  with  the 
provisions  of  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990.  Pub. 
L.  101-410.  104  Stat.  890.  28  U.S.C. 
2461  note,  as  amended  by  §  31001(s){l) 
of  the  Debt  Collection  Improvement  Act 
of  1996.  Pub.  L.  104-134,  110  Stat. 
1321-373  (April  26.  1996).  which 
requires  Federal  agencies  to  adjust  civil 
monetary  penalties  to  counter  inflation"s 
effect  of  diminishing  the  impact  of  these 
penalties.  The  inflation  adjustment  is  to 
be  calculated  by  increasing  the 
maximum  civil  monetary  penalty  by  the 
percentage  that  the  Consumer  Price 
Index  for  the  month  of  June  1995 
exceeds  the  Consumer  Price  Index  for 
the  month  of  June  of  the  last  calendar 
year  in  which  the  amount  of  the  penalty 
was  last  set  or  adjusted.  The  initial 
adjustment,  however,  may  not  exceed 
10  percent.  The  resulting  $11,000  and 
$22,000  maximum  penalties  were 
determined  by  applying  the  criteria  set 
forth  in  sections  4  and  5  of  the  statute 
to  the  maximum  penalties  otherwise 
provided  for  in  the  Federal  railroad 
safety  laws. 

Although  the  penalty  provision 
broadly  provides  that  any  person  who 
violates  or  causes  the  violation  of  any 
requirement  of  49  CFR  part  239  is 
subject  to  a  civil  penalty,  members  of 
the  Working  Group  were  concerned 
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about  the  possibilities  of  theft  of  its  on- 
board emergency  equipment  and/or 
vandalism  of  its  passenger  cars,  and 
wanted  FRA's  permission  to  post 
warnings  to  members  of  the  general 
public  that  committing  such  acts  could 
subject  them  to  Federal  penalties.  FRA 
encourages  railroads  to  notify  their 
passengers  (and  any  potential  vandal  or 
trespasser)  that  in  addition  to  any 
Federal  or  state  criminal  statutes  that 
exist  to  prohibit  vandalism,  theft, 
trespassing,  or  tampering  involving 
railroad  equipment,  property,  or 
operations,  FRA  may  impose  a  civil 
penalty  upon  any  individual  who 
willfully  causes  a  railroad  to  be  in 
violation  of  any  requirement  of  this  part. 
Take  for  example,  a  railroad  that 
supplies  each  of  its  passenger  cars  with 
one  fire  extinguisher  and  one  pry  bar. 
and  provides  each  of  its  onboard 
crewrnembers  with  one  flashlight.  By 
equipping  its  train  with  all  of  these 
items,  the  railroad  would  be  in  full 
compliance  with  the  minimum 
requirements  of  paragraph 
239.101(a)(6)(i)  of  this  part. 
Accordingly,  if  unbeknowTist  to  the 
railroad,  a  vandal  pilfers  a  pry  bar  from 
one  of  the  passenger  cars  while  the  train 
is  in  service  FRA  can  impose  a  civil 
penalty  upon  that  individual  for  causing 
the  railroad  to  be  in  violation  of  49  CFR 
part  239.  FRA  recommends  that  in 
addition  to  posting  wTitten  warnings  on 
and  in  passenger  cars,  railroads  use  on- 
board announcements  to  remind  their 
passengers  of  the  serious  consequences 
that  can  result  from  placing  the  railroad 
in  violation  of  the  important  safety 
requirements  of  this  part. 

The  final  rule  includes  a  schedule  of 
civil  penalties  in  an  Appendix  A  to  49 
CFR  part  239,  to  be  used  in  connection 
with  this  part.  Commenters  were  invited 
to  submit  suggestions  to  FRA  describing 
the  types  of  actions  or  omissions  under 
each  regulatory  section  that  would 
subject  a  person  to  the  assessment  of  a 
civil  penalty.  Commenters  were  also 
invited  to  recommend  what  penalties 
may  be  appropriate,  based  upon  the 
relative  seriousness  of  each  type  of 
violation.  FRA  did  not  receive  any 
public  comments  nor  did  the  Working 
Group  present  any  recommendations  to 
the  agency  on  this  topic.  Accordingly, 
FRA  has  drafted  the  penalty  schedule 
based  on  its  own  analysis  of  the 
inherent  seriousness  of  violating  the 
requirements  of  part  239  of  this  chapter. 

10.  WaJvers:  Section  239.13 

Section  239.13  identifies  FRA's  ability 
to  grant  waivers  of  (:omplian(^e  with  the 
requirements  of  this  rule.  Requests  for 
such  waivers  can  be  filed  by  any 
interested  party.  In  reviewing  the 


request,  FRA  would  conduct  a  factual 
investigation  to  determine  whether 
there  was  a  basis  to  deviate  from  the 
general  criteria  without  compromising 
or  risking  a  diminution  of  rail  safety. 

11.  Information  Collection:  Section 
239.15 

FRA  is  adding  this  section  to  note  that 
it  is  inserting  the  OMB  approval  number 
for  the  information  collection 
requirements  of  this  rule  for  part  239. 
since  OMB  has  completed  its  review 
and  granted  approval.  This  section  also 
identifies  the  sections  of  part  239  that 
contain  information  collection 
requirements. 

12.  Emergency  preparedness  plan: 
Section  239  101 

In  drafting  the  final  rule.  FRA 
recognized  that  the  specific  operations 
of  each  individual  passenger  train 
system  must  be  considered  in  the 
development  and  implementation  of 
effective  emergency  preparedness 
programs.  Factors  which  should  be 
considered  include  system  sizes  and 
route  locations,  types  of  passenger  cars 
and  motive  power  units,  types  of  right- 
of-way  structures  and  wayside  facilities, 
and  numbers  of  passengers  carried,  as 
well  as  internal  railroad  organizations 
and  outside  emergency  response 
resources.  Under  the  final  rule,  each 
railroad  subject  to  the  regulation  is 
required  to  establish  an  emergency 
preparedness  plan  designed  to  safely 
manage  emergencies  and  minimize 
subsequent  trauma  and  injury  to 
passengers  and  on-board  railroad 
personnel.  The  plan  must  reflect  the 
railroad's  policies,  plans,  and  readiness 
procedures  for  addressing  emergencies. 
The  railroad  is  expected  to  employ  its 
best  efforts,  under  the  circumstances  of 
the  emergency  situation,  to  execute  the 
provisions  of  its  plan. 

In  their  development  of  emergency 
preparedness  plans,  FRA  encourages 
railroads  to  integrate,  as  practicable,  the 
recommended  guidelines  contained  in 
the  Volpe  Report.  The  report  provides  a 
comprehensive  degree  of  specificity. 
While  the  final  rule  does  not  require  the 
special  level  of  detail  reflected  in  the 
Volpe  Report,  FRA  advocates  that 
railroads  voluntarily  incorporate  such 
elements  and  items  as  appropriate  into 
the  development  of  their  own 
emergency  preparedness  plans,  and 
reject  recommendations  only  after 
judicious  (jonsideration. 

While  FRA  stresses  that  each  railroad 
should  retain  latitude  in  developing  an 
emergencv  preparedness  plan 
appropriate  for  its  operations,  the  plan 
must  provide  a  comprehensive 
overview,  make  clear  and  positive 


statements  to  railroad  employees,  and 
contain  implementation  details 
concerning  the  roles,  resp>onsibilities, 
and  exjjectations  for  employee 
participation.  The  plan  does  not  have  to 
be  one  single  document  with  each 
section  applying  te  every  railroad  that  is 
a  party  to  the  plan  or  to  every  affected 
railroad  employee  and  location;  instead, 
the  plan  may  consist  of  multiple 
documents,  with  a  separate  section  of 
the  plan  detailing  the  specific 
responsibilities  for  each  job  category  or 
function  or  railroad  or  all.  In  instances 
where  a  railroad  hosts  the  operations  of 
a  passenger  railroad,  both  railroads  have 
to  address  issues  of  emergency 
preparedness.  The  rule  requires  the  host 
railroad  to  jointly  develop  the 
applicable  portions  of  an  emergency 
preparedness  plan  with  the  operating 
passenger  railroad,  uniquely  dealing 
with  the  passenger  operations  not 
otherwise  addressed.  A  detailed 
discussion  of  the  requirement  to  jointly 
adopt  a  single  emergency  preparedness 
plan  for  the  passenger  service  is 
included  in  the  preceding  "Discussion 
of  Comments  and  Conclusions"  portion 
of  this  document  under  item  number  5. 

The  majority  of  passenger  train 
operational  difficulties  are  handled 
effectively  and  do  not  become 
emergencies.  Since  in  many  instances  a 
train  crew  can  immediately  take  action 
to  resolve  a  problem  and  potential 
emergency  without  evacuating  the  train, 
existing  emergency  preparedness 
policies  deemphasize  immediate 
evacuation  from  trains  located  between 
stations  unless  passengers  and  crews  are 
in  immediate  danger.  Accordingly,  in 
most  situations,  after  notifying  the 
control  center  that  a  problem  exists  and 
receiving  permission,  the  train  crew  will 
move  the  train  to  the  nearest  station  or 
safe  location  (e.g.,  outside  a  tuimel) 
before  taking  further  action.  If  the  train 
crew  is  unable  to  resolve  the  situation, 
railroad  personnel  or  outside  emergency 
responders  may  be  sent  to  the 
emergency  scene  to  provide  mechanical 
aid,  alternate  transportation,  or  medical 
assistance. 

The  effectiveness  of  a  railroad's 
overall  response  under  its  emergency 
preparedness  plan  will  be  greatly 
influenced  by  the  type  of  emergency 
with  which  the  train  crew  is  presented 
(e.g.,  injury  or  illness,  stalled  train, 
suicide  or  accidental  collision  with  a 
person,  derailment  or  collision,  smoke 
or  fire,  severe  weather  conditions  or 
natural  disasters,  and  vandalism  or 
sabotage).  The  response  will  also  be 
affected  by  the  characteristics  and  type 
of  train  involved  and  the  functional 
status  of  electrical  and  mechanical 
systems,  including  lighting,  ventilation. 
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and  public  address  systems.  In  addition, 
the  operational  environment  (e.g.,  a 
train  is  located  in  a  tunnel,  on  an 
elevated  structure,  or  in  electrified 
territory),  and  the  type  of  right-of-way 
structure  or  wayside  facility  must  be 
addressed,  as  appropriate,  in  each 
railroad's  emergency  preparedness  plan. 

The  emergency  preparedness  plan 
must  establish  a  chain  of  command 
whic:h  a.ssigns  functions  and 
responsibilities  to  appropriate  passenger 
railroad  operating  personnel,  while 
recognizing  the  authority  and 
responsibilities  of  emergency 
responders.  Coordination  is  important 
to  the  ability  of  all  parties  to  respond 
appropriately  to  an  emergency, 
regardless  of  its  size  and  location. 
Documentation,  including  applicable 
portions  of  the  emergency  preparedness 
plan,  protocols,  and  procedures  within 
rulebooks.  manuals,  and  guidelines  for 
control  center  employees  and  onboard 
personnel,  provides  the  basic  framework 
for  coordination  between  all  internal 
parties  responding  to  an  emergency. 
This  internal  documentation  must 
address  at  least  the  following  issues: 

•  Delineation  of  functions  and 
responsibilities  during  emergencies  for 
passenger  railroad  operating  personnel, 
including  control  center  personnel: 

•  Telephone  numbers  of  railroad 
personnel  and  emergency  responders 
who  need  to  be  notified; 

•  Criteria  for  determining  whether  an 
emergency  exists  and  requires 
assistance  from  emergency  responders; 

•  Procedures  for  determining  the 
specific  type.  loc:ation,  and  severity  of 
the  emergency,  and  thus  which 
response  is  appropriate; 

•  Procedures  for  notifying  emergency 
responders;  and 

•  Procedures  and  decision-making 
criteria  for  transferring  incident 
responsibility  from  the  passenger 
railroad  operator  to  emergency 
responders. 

section  239.101  sets  forth  the  general 
requirement  that  railroads  shall  develop 
and  comply  with  their  own  emergency 
preparedness  plans  and  written 
procedures  to  implement  their  own 
plans  for  addressing  issues  of 
emergency  preparedness,  that  meet 
Federal  minimum  standards.  Section 
239.101(a)  requires  all  railroads  covered 
by  part  239  to  develop  and  implement 
written  procedures  to  fulfill  each 
applicable  provision  of  this  section. 
Depending  on  the  nature  of  a  railroad's 
operations,  as  well  as  on  whether  its 
operations  involve  a  host  railroad, 
different  elements  of  this  section  may  be 
fulfilled  by  more  than  one  entity.  While 
FRA  requires  all  elements  of  this  section 
to  be  addressed  for  each  passenger  train 


operation,  the  rule  does  not  mandate 
that  every  element  be  addressed 
separately  by  each  affected  entity  who  is 
one  of  multiple  parties  to  a  single 
emergency  preparedness  plan. 
Accordingly,  if  a  passenger  train  service 
operator  relies  on  a  freight  railroad  host 
to  notify  outside  emergency  responders 
after  an  emergency  occurs.  FRA  would 
permit  the  freight  railroad  to  set  out  its 
responsibility  to  address  this  element  in 
its  portion  of  the  emergency 
preparedness  plan.  Provided  that  both 
entities  properly  coordinate  their 
portions  of  the  emergency  preparedness 
plan  (and  include  cross-reference 
citations  to  each  other's  sections  of  the 
plan),  the  passenger  train  service 
operator's  portion  of  the  plan  could 
omit  a  particular  item  and  still  be  in 
compliance  with  the  final  rule. 

The  final  rule  does  not  require  that 
the  public  authority  and  the  operating 
railroad  or  independent  contractor  each 
actively  participate  in  performing  duties 
in  accordance  with  the  joint  filing  with 
FRA  of  the  emergency  preparedness 
plan  if  the  operating  railroad  or 
independent  contractor  is  the  only  party 
performing  a  function  under  the 
regulation.  However,  each  party's 
responsibility  for  compliance  with  this 
part  must  be  clearly  spelled  out  in  the 
emergency  preparedness  plan  that  is 
filed  with  niA  for  approval  covering  the 
entire  passenger  train  service  operation. 
After  approval  of  the  plan.  FRA  may 
hold  the  public  authority  or  the  other 
entity  or  both  responsible  for 
compliance  with  this  part. 

Based  upon  review  of  the  comments 
and  consultations  with  the  Working 
Group.  FRA  is  establishing  the 
parameters  for  emergency  preparedness 
plans  in  general,  but  will  defer  to  the 
expertise  of  each  individual  railroad  to 
adopt  a  suitable  emergency 
preparedness  plan  for  its  railroad,  in 
accordance  with  these  parameters.  As 
previously  noted,  the  emergency 
preparedness  plan  may  consist  of 
multiple  documents,  with  a  separate 
document  detailing  the  responsibilities 
of  each  category  of  employee  under  the 
railroad's  plan.  Each  railroad  is  also 
encouraged  to  review  the  suggestions 
provided  in  the  Voipe  Report  before 
developing  its  portion  of  the  emergency 
preparedness  plan  in  accordance  with 
the  requirements  set  forth  in  this 
section.  In  developing  the  plan, 
railroads  are  reminded  that  the  goal  of 
the  final  rule  is  to  maximize  the  safety 
of  passengers,  railroad  personnel, 
emergency  response  personnel, 
property,  and  the  general  public  that 
come  in  contact  with  the  railroad  by 
providing  for  immediate  notification  of 
outside  law  enforcement  officials  and 


emergency  responders.  Railroads  should 
not  instruct  their  on-board  employees  to 
substitute  as  professional  emergency 
responders  and  delay  notification  of 
appropriate  railroad  and  outside 
officials. 

Communication 

Section  239.101(a)(1)  sets  forth  the 
requirement  that  the  passenger  train 
crewmembers  must  communicate 
immediately  and  effectively  with  each 
other,  as  well  as  with  the  control  center 
and  the  passengers.  Typically,  in  an 
emergency  situation  the  final  rule 
anticipates  that  an  on-board  train 
crewmember  will  immediately  contact 
the  control  center  via  a  dependable  on- 
board radio  or  an  alternate  means  of 
communication  (e.g.,  wayside  railroad 
telephone,  public  telephone,  private 
residence  telephone,  or  cellular 
telephone)  to  advise  appropriate 
railroad  officials  of  the  nature  of  the 
emergency  and  the  type  of  assistance 
required.  After  this  initial  notification  to 
the  control  center  occurs,  the  passengers 
shall  be  informed  of  the  emergency  and 
provided  directions.  As  appropriate,  all 
passengers  must  be  accounted  for 
(particularly  in  sleeping  compartments) 
so  as  to  expedite  evacuation,  if 
necessary,  and  to  avoid  needless  effort 
to  search  for  "missing  "  persons, 
however,  a  passenger  manifest  is  not 

required.  ,^„„„ 

m  its  comments,  METROLINK  stated 
that  the  train  crewmember  should  notify 
the  passengers  after  consultation  with 
the  control  center  and  the  control  center 
officer,  unless  the  train  must  be 
evacuated  immediately.  The  LIRR 
requested  in  its  comments  that  FRA 
revise  §  239.101(a)(1)  in  the  final  rule  to 
require  an  on-board  crewmember  to 
remove  all  occupants  of  the  train  from 
imminent  danger  as  a  first  step  after  he 
or  she  quickly  and  accurately  assesses 
the  passenger  train  emergency  situation. 
The  LIRR  recommended  that  FRA  adopt 
a  performance-based  standard,  so 
instead  of  the  rule  requiring  each 
railroad  to  provide  specific  levels  of 
information  to  its  passengers,  the  rule 
should  permit  general  levels  of 
information.  The  measure  of  success 
would  be  based  upon  whether  the 
railroad  successfully  handled  the 
emergency  by  ensuring  the  timely 
evacuation  of  its  passengers. 

APTA  commented  that  crewTnembers 
on  commuter  railroads  need  to  have 
flexibility  in  what  they  tell  passengers 
about  an  emergency  situation,  and  noted 
that  the  proposal  was  ambiguous  about 
the  level  of  detailed  information  that 
must  be  provided.  APTA  also  argued 
that  since  the  proposal  appeared  to 
require  crewmembers  to  tell  all 
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passengers  about  the  emergency,  it 
could  worsen  an  emergency  situation  by 
leading  to  inappropriate  statements  to 
passengers.  APTA  stressed  that 
commuter  railroad  crewmembers  are 
professionals,  and  should  be 
empowered  to  use  discretion  in 
determining  the  appropriate  information 
to  tell  passengers  during  and  after  an 
emergency. 

FRA  recognizes  that  each  emergency 
situation  is  unique,  and  may  require 
rapid  decisionmaking  and  varied 
approaches  by  on -board  crewmembers 
on  how  best  to  ensure  the  safety  of  the 
passengers.  In  response  to  APTA's 
concerns,  proposed  §  239  101(a){l)(i) 
has  been  modified  in  the  final  rule  by 
adding  the  words  "as  appropriate"  in 
order  to  provide  discretion  to  the  on- 
board crewmembers  as  to  when  and 
how  to  inform  the  passengers  about  the 
nature  of  the  emergency  and  the  types 
of  countermeasures  that  are  in  progress. 
FR.^  also  replaced  the  words  "the  train 
crewmember"  with  the  words  "an  on- 
board crewmember"  in  order  to  clarify 
that  the  crewmember  who  first  notifies 
the  control  center  does  not  necessarily 
have  to  be  the  same  crewmember  who 
communicates  with  the  passengers.  This 
change  reflects  the  fact  that  generally  it 
is  the  locomotive  engineer  who  contacts 
the  control  center  and  the  train 
conductor  who  keeps  the  passengers 
apprised  of  pertinent  developments. 

It  is  FRj^'s  expedation  that  railroads 
vdll  properly  train  their  employees  to 
perform  the  requisite  life-saving 
functions  after  an  emergency  (e.g., 
relocation  of  passengers  from  a  smoke- 
filled  car  to  a  safer  section  of  the  train 
or  evacuation  of  the  passengers  ffom  a 
derailed  car),  in  conjunction  with  their 
responsibilities  to  assess  the  nature  of 
the  emergency  and  notifv*  the  control 
center  as  soon  as  practicable  thereafter. 
Accordingly,  while  FRA  may  conclude 
in  the  course  of  investigating  a  specific 
train  incident  or  accident  that  a 
particular  employee's  egregious 
mishandling  of  an  emergency  situation 
warrants  individual  enforcement  action 
or  enforcement  action  against  the 
railroad,  or  both,  the  flexibility  of  the 
final  rule  is  consistent  with  FRA's 
reluctance  to  strictlv  impose  a  precise 
order  or  manner  in  which  on-board 
crewmembers  must  execute  their 
individual  responsibilities  under  the 
railroad's  emergency  preparedness  plan. 
However,  in  the  course  of  reviewing  and 
approving  emergency  preparedness 
plans  under  §  239.201.  FR.^  expects  to 
see  the  railroads  incorporating  specific 
recommended  practices  as  guidance  to 
their  employees  concerning  how  they 
must  respond  to  the  various  types  of 
emergency  situations  most  likely  to 


occur  during  passenger  operations,  such 
as  on-board  fires,  downed  electrical 
power  sources,  or  passenger  injuries 
from  a  derailment. 

Although  the  final  rule  does  not 
require  a  railroad  to  use  a  specific 
means  of  communication,  FR^^  expects 
the  railroad  to  select  a  method  that  is 
effective  and  capable  of  reaching 
pertinent  railroad  control  centers  and 
on-board  locations  in  order  to  comply 
with  the  notification  requirement  of  this 
subsection.  FR.^  further  expects  that 
railroads  will  voluntarily  build 
redundancy  into  their  emergency 
preparedness  plans  by  outfitting  their 
crewmembers  with  an  immediately 
available  backup  means  of 
communication,  in  the  event  that 
primary  communications  systems  are 
either  damaged  during  the  emergency  or 
otherwise  rendered  inoperative.  For 
example,  a  cellular  telephone  could  be 
made  available  for  use  by  on-board 
crewmembers  to  contact  the  control 
center  in  the  event  the  locomotive  radio 
is  inoperative  Also,  on-board 
crewmembers  could  still  maintain 
proper  communication  with  the 
passengers,  in  the  event  that  regular  or 
emergency  power  was  unavailable  to 
operate  the  train's  public  address 
system,  by  using  portable  megaphones. 

Although  FRA  had  asked  for 
comments  on  whether  the  final  rule 
should  expand  the  notification  language 
of  §239.101[a)(l)  to  mandate  a  specific 
primarv  means  of  communication,  and 
whether  the  final  rule  should  also 
require  each  affected  railroad  to  equip 
its  passenger  trains  with  a  secondary 
means  of  communication  in  the  event 
that  the  primary  means  is  unavailable, 
no  written  cormnents  were  received  on 
this  issue.  While  the  language  of  the 
final  rule  on  this  issue  remains 
unchanged  from  the  proposal.  FRA 
expects  the  issue  to  be  fully  resolved  in 
the  context  of  the  forthcoming  revision 
of  the  Radio  Standards  and  Procedures 
(49  CFR  part  220).  That  rulemaking  was 
tasked  to  the  RSAC  on  April  1,  1996, 
and  the  NPRM  was  published  in  the 
Federal  Register  on  June  26,  1997.  62 
FR  34544.  .^mong  the  proposals  set 
forth  in  proposed  ^  220.9  of  that  NPRM, 
is  a  requirement  that  "each  occupied 
controlimg  locomotive  m  a  train  shall 
have  a  working  radio,  and  each  train 
shall  also  have  communications 
redundancy,"  62  FR  at  34549,  34550, 
34556.  Persons  wishing  to  rfi-c ei\e  more 
information  regarding  the  .NPRM  on 
Railroad  Communications  should 
contact  Mr  Gene  Cox  or  Mr  Dermis 
Yachechak,  Operating  Practices 
Specialists.  Office  of  Safet\ .  FRA,  400 
Seventh  Street,  S.W.,  Washmgton,  D.C. 
20590  (telephone  numbers:  202-632- 


3504  (Cox);  202-632-3370 
(Yachechak)),  or  Ms.  Patricia  V.  Sun, 
■Trial  Attomev,  Office  of  Chief  Counsel. 
FRA,  400  Seventh  Street,  S.W.. 
Washington,  DC.  20590  (telephone 
number:  202-632-3183). 

While  the  final  rule  does  not  require 
that  both  ends  of  a  train  contain 
communication  devices  for  use  by  a 
crev^member  other  than  the  engineer  to 
directly  contact  the  control  center,  FRA 
received  comments  from  the  UTU  at  the 
August  28  and  September  2, 1997 
Working  Group  meetings  about  the  need 
for  enhanced  means  of  communications 
on  trains,  especially  trains  operating  in 
intercity  service.  FRA  is  aware  of 
devices,  such  as  tone  generators,  that 
can  enhance  the  communication 
capabilities  of  the  radios  already  carried 
by  each  conductor  and  used  to 
communicate  with  the  engineer.  If 
railroads  voluntarily  equip  their  trains 
with  these  devices  in  order  to  go  beyond 
the  minimum  requirements  of  the  final 
rule,  then  conductors  may  be  able  to 
directly  communicate  with  the  control 
center  in  the  event  that  the  engineer's 
radio  communications  equipment 
malfimctions  or  is  damaged,  or  the 
engineer  is  incapacitated  during  the 
emergency  situation.  However,  FRA 
recognizes  that  while  portable  radios 
can  be  placed  on  trains  in  a  similar 
manner  to  equipping  locomotives  with 
mobile  radios,  portable  radios  may  not 
be  able  to  transmit  to  the  control  center 
due  to  distance,  lower  wattage,  and 
smaller  antennas.  In  the  case  of 
commuter  railroads  operating  in  push/ 
pull  service  there  will  already  be  two 
mobile  radios  onboard,  one  at  each  end 
of  the  train. 

It  is  FRA's  understanding  that  many 
railroads  publish  an  emergency  toll-free 
telephone  number  in  the  employee 
timetable  which  connects  with  the 
control  center  office.  Amtrak  .  while 
operating  its  intercity  trains  on  a  host 
railroad,  will  necessarily  have  access  to 
those  telephone  numbers  while  on  the 
host's  property.  Amtrak  also  has  a 
nationwide  toll-free  telephone  number 
which  coruiects  the  caller  (including 
private  citizens)  to  the  national  Amtrak 
police  desk  in  Washington,  DC.  which 
is  manned  around  the  clock.  The  final 
rule  does  not  require  that  notification  to 
the  control  center  occur  within  a 
precisely  measured  number  of  minutes, 
rather  it  uses  the  words  "as  soon  as 
practicable"  in  order  to  give  railroads 
maximimi  fiexibihty.  FRA  expects  that 
in  the  totality  of  the  circiomstances  of 
the  emergency  situation,  the  train 
crewrmembers  will  exercise  their  best 
judgment  using  the  railroad's  own 
emergency  preparedness  plan 
procedures. 


S  t  I  ".  I 
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notification  of  the  emergency 
responders  will  vary  slightly  depending 
on  whether  or  not  the  passenger  train 
emergency  occurs  in  Amtrak-dispatched 
territory,  in  territory  where  trains  are 
dispatched  by  Amtrak.  either  the  control 
center  will  directly  notify  the 
emergency  responder  or  the  control 
center  will  notify Amtrak  police,  who 
will  then,  as  appropriate,  notify 
pertinent  emergency  responders.  State 
and  federal  agencies,  and  Amtrak 
supervisors.  In  territory  where  trains  are 
not  dispatched  by  Amtrak.  the  host 
railroad  control  center  will  directly 
notify  the  appropriate  emergency 
responders.  government  agencies,  and 
host  railroad  supervisors.  Which 
emergency  responders  and  agencies  are 
notified  depends  on  the  nature  of  the 
emergency.  Most  control  centers  have 
emergency  telephone  numbers  already 
in  their  computer  systems,  usually 
listed  alphatietically  by  city,  with  hard 
copy  backups. 

In  its  comments.  APTA  requested  that 
FRA  modify  S  239.101(a)(l)(ii)  to 
increase  the  rule's  flexibility  concerning 
notttications  by  the  control  center  to 
emergency  responders.  and  permit  the 
emergency  preparedness  plan  to  discuss 
the  means  by  which  the  contacts  will 
occur.  APTA  noted  that  not  all 
commuter  railroads  have  control  centers 
in  each  emergency  responder 
jurisdiction,  and  the  control  center  in 
one  State  may  control  territory  that 
passes  into  another  State.  There  is  no 
direct  link,  therefore,  between  the 
dispatcher  and  the  emergency 
responders.  and  the  railroad's  police 
department  is  generally  responsible  for 
making  these  contacts 

In  response  to  APTA's  concerns.  FRA 
is  aware  that  because  each  railroad's 
operations  are  somewhat  unique,  the 
appropriate  persons  and  organizations 
who  must  be  notified  will  vary  based 
upon  the  railroad's  individual  operating 
characteristics  and  the  actual  type  of 
emergency  that  occurs.  Accordingly, 
paragraph  (a)(l)(ii)  does  not  specify 
which  emergency  responder 
organizations  (e.g.,  fire  departments, 
helicopter  rescue  groups)  or  which 
categories  of  appropriate  railroad 
officials  that  the  control  center  must 
contact.  Because  the  paragraph  is 
already  worded  to  provide  maximize 
flexibility  to  railroads  in  designating  the 
emergency  contacts.  FRA  has  not 
modified  this  paragraph  in  response  to 
APTA's  concerns. 

FRA  encourages  each  affected  railroad 
to  consider  any  reasonable  method  of 
notification  when  it  drafts  its  emergency 
preparedness  plan,  so  long  as  the 
notifications  by  the  control  center 


personnel  occur  promptly,  wtiettier  Dy 
direct  or  indirect  means.  In  this  regard. 
FRA  encourages  railroads  to  consider 
the  comments  of  Eric  Sondeen  of  the 
Littleton,  Colorado  Fire  Department,  in 
drafting  the  section  of  their  eoMignicy 
preparedness  plans  that  addrsMes 
communication.  Among  his  comments, 
Mr  Sondeen  recommended  that 
railroads  provide,  on  an  annual  basis, 
emergency  dispatch  center  telephone 
numbers  to  all  rail  corridor  emergency 
response  agencies,  including  secondary 
telephone  numbers.  Mr  Sondeen  also 
suggested  that  railroad  crew  timetables 
contain  24-hour  civilian  emergency 
response  agency  telephone  numbers  for 
contingency  cellular  telephone  contacts 
by  crewmembers. 

METROLINK  commented  that  each 
railroad  should  designate  an  employee 
function  or  [>osition  to  be  responsible 
for  maintaining  current  emergency 
telephone  numbers,  rather  than  an 
individual  employee.  In  response  to  this 
comment.  FRA  notes  that  paragraph 
(a)(l)(ii)  does  not  specify  which  control 
center  employees  may  be  designated  by 
the  railroad  to  maintain  the  list  of 
emergency  telephone  numbers.  FRA 
concludes  that  the  paragraph,  as 
written,  already  permits  a  railroad  great 
flexibility  to  select  any  relevant  specific 
individual  or  general  job  category  to 
maintain  the  lists,  provided  that  the 
designation  is  properly  set  forth  in  the 
railroad's  emergency  preparedness  plan 
submission.  Accordingly,  this  paragraph 
is  adopted  as  proposed.  In  addition,  the 
term  "adjacent"  is  not  defined  (e.g..  a 
distance  measurement  from  the 
passenger  train  experiencing  the 
emergency  to  adjacent  rail  modes)  for 
purposes  of  determining  which  other 
rail  modes  must  be  notified.  Instead, 
consistent  with  the  Working  Groups 
request  that  the  final  rule  provide  each 
affected  railroad  with  flexibility  to 
implement  the  rule's  provisions,  this 
subsection  requires  that  the  emergency 
preparedness  plan  state  how  the 
railroad  will  achieve  the  appropriate 
notifications. 

Although  the  final  rule  does  not 
require  railroad  control  center  persormel 
to  notify  operators  of  pipelines  and 
electric  power  companies  that  a 
passenger  train  emergency  has  occurred. 
FRA  recognizes  that  pipelines  and 
power  lines  can  pose  potentially  serious 
hazards  to  rail  passengers.  On 
September  30,  1993.  Amtrak  Train  No. 
88.  while  being  hosted  on  track  owned 
by  CSX  Transportation,  collided  near 
Intercession  City,  Florida  with  a  vehicle 
owned  by  Rountree  Transport  and 
Rigging.  Inc.  (NTSB  Highway  Accident 
Report  (HAR)  95/01)  A  natural  gas 
pipeline  was  located  in  close  proximity 


to  tne  location  of  the  passenger  train 
accident,  but  no  one  notified  the  owner 
of  the  pipeline  operation.  Fortunately, 
an  off-duty  employee  of  the  pipeline 
company  viewed  coverage  oi  the 
accident  on  television  approximately 
one  hour  after  the  accident,  and  notified 
the  pipeline  owner.  Although  CSX 
Transportation's  emergency  procedures 
manual  stated  that  the  first  priority  for 
its  Operations  Center  dispatchers 
following  an  accident  is  to  promptly 
notify  appropriate  local  emprvHH!  \ 
response  agencies  when  an  <'ir.' rv;tncy 
situation  exists.  CSX  Tran.spdriatiijn 
emergency  procedures  did  not  define 
the  derailment  of  a  train  in  an  area 
occupied  by  a  pipeline  as  an  emeq^ency 
condition  Among  the  NTSB's 
conclusions  was  that  "Osceola  County 
emergency  responders  failed  to 
determine  and  assess  the  risks  posed  by 
potentially  hazardous  pipelines  at  the 
accident  site."  NTSB/HAR  95/01  at  page 
50.  The  NTSB  also  noted  in  a  footnote 
that  one  week  before  the  collision  an 
Osceola  County  fireman  had  attended  a 
training  session  on  pipeline  emergency 
response  actions  that  was  sponsored  by 
the  pipeline  company,  but  had  not 
briefed  others  at  the  fire  station  about 
his  training  before  the  time  of  the 
accident.  NTSB/HAR  95/01  at  page  28. 
footnote  16. 

Since  the  NPRM  did  not  propose  that 
railroads  should  be  required  to  notify 
operators  of  pipelines  and  electric 
power  companies  when  a  jjassenger 
train  accident  occurs  nearby,  and  FRA 
did  not  seek  public  comment  on  this 
issue,  the  final  rule  does  not  impose  this 
additional  notification  requirement. 
However,  based  upon  the  many 
important  safety  issues  that  must  be 
considered  when  a  rail  accident  occurs, 
and  in  accord  with  the  NTSB's  findings 
concerning  the  accident  that  occurred 
near  Intercession  City.  Florida  in  1993. 
FRA  encourages  both  railroads  and 
members  of  the  emergency  responder 
community  to  voluntarily  incorporate 
relevant  information  about  pipelines 
and  power  line  locations  into  their 
emergency  preparedness  planning.  In 
addition,  as  part  of  the  four-phase 
process  of  addressing  emergency 
preparedness.  FRA  will  review  the 
implementation  and  effectiveness  of 
paragraph  (a)(1)  and  related  voluntary 
developments,  and  evaluate  whether 
further  rulemaking  activity  or  action  is 
appropriate. 

Initial  Training 

Section  239.101(a)(2)  requires  that  the 
emergency  preparedness  plan  provide 
for  initial  training,  and  then  periodic 
training  at  least  once  every  two  years 
thereafter,  of  all  railroad  employees  who 
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have  responsibilities  under  the  plan, 
and  that  the  training  address  the  role  of 
each  affected  employee.  Adequate 
training  is  integral  to  any  safety 
program.  This  subsection  recognizes 
that  the  successful  implementation  of  an 
emergency  preparedness  plan  depends 
upon  the  knowledge  of  the  on-board  and 
control  center  personnel  about  the 
system  route  characteristics,  passenger 
cars  and  motive  power  units,  and 
emergency  plans,  protocols,  procedures, 
and  on-board  emergency  equipment.  An 
employee  who  has  not  been  trained  to 
react  properly  during  an  emergency 
situation  may  present  a  significant  risk 
to  railroad  personnel  and  passengers. 
On-board  employees  must  receive 
"hands-on"  instruction  concerning  the 
location,  function,  and  operation  of  on- 
board emergency  equipment,  stressing 
the  following: 

•  Opening  emergency  window,  roof, 
and  door  exits,  with  an  emphasis  on 
operating  theqj  during  adverse 
conditions  such  as  when  a  rail  car  is 
overturned; 

•  Use  of  emergency  tools  and  fire 
extinguishers, 

•  Cfse  of  portable  lighting  when  the 
main  power  source  is  unavailable  on  a 
passenger  train;  and 

•  Use  of  megaphones  and  public 
address  systems  (if  they  are  provided  by 
the  railroad  for  communication 
purposes). 

At  the  Working  Group  meeting  held 
on  August  28,  1997.  some  members 
questioned  what  FRA  meant  in 
paragraph  (a){2)(i)(E)  by  the  phrase 
"hands-on  instruction."  Some  members 
of  the  group  thought  that  it  meant  every 
employee  being  trained  must  actually 
open  an  emergency  window  and  an 
emergency  door  exit  on  a  passenger  car, 
while  others  thought  that  a  railroad 
would  be  in  full  compliance  if  only  one 
employee  were  required  to  perform  the 
"hands-on"  exercise  while  hundreds  of 
others  received  their  training  merely  by 
observing.  In  addition,  one  member 
commented  that  since  an  emergency 
window  used  for  demonstration 
purposes  is  costly  to  repair  and  requires 
taking  the  passenger  car  temporarily  out 
of  service  to  replace  the  rubber 
stripping,  the  final  rule  should  permit 
employees  to  receive  their  "hands-on" 
training  by  watching  a  video 
presentation. 

FRA  recognizes  the  unique 
characteristics  of  the  various  railroad 
properties,  and  is  reluctant  to  inhibit 
flexibility  and  creativity  by  imposing 
rigorous  specifications  in  the  rule  text 
itself  on  how  every  railroad  should 
perform  "hands-on"  training.  However, 
FRA  expects  each  railroad's  emergency 
preparedness  plan  to  address  the  means 


by  which  it  proposes  to  train  all  of  its 
on-board  employees  on  the  specific 
elements  of;  rail  equipment 
familiarization;  situational  awareness; 
passenger  evacuation;  coordination  of 
functions:  and  "hands-on"  instruction. 
In  this  regard.  FRA  will  not  approve  a 
plan  that  provides  for  "hands-on" 
training  exclusively  by  allowing 
employees  to  watch  a  video,  since 
watching  a  two-dimensional  image  of 
someone  else  demonstrating  a  means  of 
emergency  escape  or  using  a  piece  of 
emergency  equipment  can  be 
ineffectual.  But,  if  a  railroad  wishes  to 
use  a  video  as  an  instructive  tool  in 
combination  with  a  scale  model  of  an 
emergency  window  (mock-up) 
containing  a  rubber  pull  strip,  and  the 
emergency  preparedness  plan  provides 
for  small  groups  of  employees  taking 
turns  handling  window  glazing  and 
practicing  emergency  escape  using  the 
mock-up.  FR.^  would  find  this  approach 
acceptable. 

The  final  rule  also  requires 
appropriate  training  of  control  center 
personnel  who  effect  the 
implementation  of  a  railroad's 
emergency  response  plan   FR^  expects 
the  railroad  to  provide  training  only  for 
the  requisite  control  center  employees 
designated  under  the  plan  to  convey  the 
nature  and  extent  of  a  passenger  train's 
emergency  to  the  emergency  responder 
organizations  Accordingly,  FRA  is  not 
requiring  training  of  other  control  center 
employees  who  perform  merely 
incidental  functions,  e.g.,  a  clerical  or 
other  office  employee  who  receives  a 
telephone  call  from  a  stalled  train. 

During  the  NPRM  stage  of  this 
proceeding,  FRA  primarily  envisioned 
the  need  for  each  railroad  to  provide 
appropriate  training  to  its  control  center 
personnel  on  their  duties  after  a 
passenger  train  emergency  has  already 
occurred  (e.g.,  notifying  outside 
emergency  responders  about  a 
derailment).  However,  in  light  of  a 
recent  accident  near  Savannah,  Georgia, 
FRA  has  revised  the  final  rule  to  clarify 
that  control  center  persormel  may  have 
important  emergency-preparedness 
responsibilities  even  before  a  life- 
endangering  situation  turns  into  a 
passenger  train  emergency.  Specifically, 
on  October  9,  1997,  an  AintraJc  train 
operating  on  track  owned  by  CSX 
Transportation  in  Garden  City,  Georgia 
collided  with  a  truck  hauling  a 
"lowboy"  trailer  (which  has  unusually 
low  clearance  between  its  underside 
and  the  ground)  at  a  grade  crossing.  The 
truck  had  become  stuck  on  the  crossing. 
Prior  to  the  collision,  local  police 
contacted  CSX  Transportation  police, 
who  alerted  the  CSX  Transportation 
dispatching  center  in  Jacksonville, 


Florida.  The  information  concerning  the 
stuck  trailer  reached  the  dispatcher  of  a 
nearby  parallel  line  in  the  area,  who  saw 
no  imminent  risk  because  of  an  absence 
of  rail  traffic  on  this  line.  Unfortunately, 
the  information  did  not  reach  the 
dispatcher  of  the  line  on  which  the 
lowboy  trailer  was  actually  stuck. 
Because  the  crew  of  the  Amtrak  train 
was  not  notified  of  the  trailer's  presence 
by  the  dispatcher  and  was  not  able  to 
stop  the  train  in  time  once  it  became 
visible,  the  Amtrak  train  collided  with 
the  trailer. 

While  the  investigation  of  the 
accident  is  still  in  its  early  stages,  the 
best  information  currently  available 
supports  certain  preliminary 
conclusions.  Information  concerning  the 
presence  of  the  truck  on  the  crossing 
was  conveyed  to  CSX  Transportation 
prior  to  the  collision,  but  either  the 
information  was  not  sufficiently 
descriptive  of  the  location  of  the 
incident  or  the  information  was  not 
conveyed  to  the  appropriate  dispatcher, 
or  both.  In  order  to  prevent  the 
recurrence  of  such  accidents.  FRA  and 
CSX  Transportation  agreed  that  CSX 
Transportation  would  require: 
continued  emphasis  on  education  of 
truckers;  restricted  speeds  in  zones 
where  a  highway-rail  crossing  collision 
may  be  imminent;  precise  identification 
of  highway-rail  crossings  and  immediate 
notification  of  hazards;  a  safety  briefing 
for  its  dispatchers  and  supervisors  on 
the  scenario  of  the  accident  of  October 
9,  1997;  and  operational  testing  of  its 
dispatchers  and  supervisors  concerning 
avoidance  of  any  possible  collisions 
while  the  precise  location  of  an 
obstruction  or  other  hazard  at  a  rail- 
highway  crossing  is  being  determined. 

Consistent  with  the  above  discussion, 
FRA  has  revised  the  rule  text  to  require 
that  control  center  persormel  receive 
territorial  familiarization.  FRA  is  aware 
that  the  railroad  industry  has  a  variety 
of  methods  available  in  order  to 
accomplish  this  objective.  These 
methods  include,  but  are  not  limited  to; 
review  of  trackage  charts  and  operating 
timetables;  familiarization  train  rides  by 
train  dispatchers  through  the  territories 
in  which  they  dispatch;  and  viewing  of 
videotapes  containing  narration  that 
describes  the  physical  characteristics  of 
the  territory.  FRA  also  expects  each 
railroad's  emergency  preparedness  plan 
to  provide  for  a  high  degree  of 
coordination  and  interface  during  all 
internal  communications  between 
personnel  within  the  control  center, 
particularly  whenever  a  potential  or 
actual  emergency  situation  exists. 
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FRA  recognizes  that  even  after  a 
railroad  receives  conditional  approval  of 
its  emergency  preparedness  plan  under 
§  239.201.  the  initial  training  of 
individual  employees  on  their 
responsibilities  under  the  emergency 
preparedness  plan  cannot  occur 
immediately  Accordingly,  new 
subparagraphs  (iii)  and  (iv)  have  been 
substituted  in  §  239.101(a)(2)  in  order  to 
establish  an  implementation  schedule 
for  this  initial  training.  While  each 
railroad  will  be  held  responsible  by  FRA 
for  all  other  applicable  provisions  of  its 
emergency  preparedness  plan  that  it  can 
fully  comply  with  immediately  after  the 
date  of  conditional  approval  (eg  . 
equipping  each  passenger  car  with  one 
fire  extinguisher  in  accordance  with 
§  239. 101(a)(6)(i)(A]  or  conducting  a 
debriefing  and  critique  session  after  a 
passenger  train  emergency  simulation 
under  §  239.105.  the  initial  training  can 
be  spread  out  over  a  longer  time  period. 
In  addition,  during  this  implementation 
phase,  the  on-board  staffing 
requirements  of  subparagraph  (vi)  of 
§239. 101(a)(2)  will  not  apply. 

During  the  Working  Group  meeting 
held  on  August  28.  1997,  FRA  did  not 
receive  any  specific  recommendations 
from  members  of  the  group  on  a  precise 
implementation  timetable  for  inclusion 
in  the  final  rule.  However,  the  Working 
Croup  agreed  that  the  final  rule  needed 
to  reflect  the  fact  that  railroads  could 
not  provide  emergency  preparedness 
training  to  every  employee  on  the  same 
day.  and  that  the  railroads  would 
instead  modify  their  other  ongoing 
training  programs  to  fulfill  this  new 
requirement.  Upon  careful 
consideration  of  this  issue.  FRA 
recognizes  that  smaller  railroads  (i.e. 
those  whose  operations  include  less 
than  ISO  route  miles  and  less  than  200 
million  passenger  miles  annually) 
generally  operate  less  frequent  service 
and  employ  fewer  individuals  in  less 
hierarchical  environments  than  do 
larger  railroads  and  providers  of 
intercity  passenger  service,  and  will 
UMrefore  have  an  easier  time  providing 
emergency  preparedness  training  from  a 
logistical  standpoint  than  will  those 
laraer  service  providers. 

FRA  anticipates  that  these  smaller 
entities  will  also  be  able  to  offer  this 
training  to  informal  groups  of 
employees  without  the  need  for 
carefully  planned  and  organized 
training  sessions.  In  addition,  under  the 
terms  of  the  final  rule,  intercity  service 
providers  also  have  the  added 
requirement  to  conduct  training  for 
persons  performing  onboard  functions 
in  a  sleeping  car  or  coach  car  (other  than 


.age.  or  security  strvice). 
,.;ly.  the  final  rule  provides 
larger  railroads  and  intercity  railroads 
with  more  time  in  which  to  fully  train 
their  employees  than  it  does  smaller 
railroads  in  order  to  recognize  the  more 
complex  organizational  structure  of 
these  larger  companies. 

In  the  case  of  a  railroad  providing 
commuter  or  other  short-haul  passenger 
train  service  and  whose  operations 
include  less  than  150  route  miles  and 
less  than  200  million  passenger  miles 
annually,  the  final  rule  permits  the 
training  to  be  completed  up  to  21 
months  after  the  effective  date  of  the 
rule,  which  will  be  approximately  one 
year  after  FRA  grants  conditional 
approval  to  the  railroad.  In  the  case  of 
a  railroad  providing  commuter  or  other 
short-haul  passenger  train  service  and 
whose  operations  include  150  or  more 
route  miles  and  200  million  or  more 
passenger  miles  annually,  or  a  railroad 
providing  intercity  passenger  service 
(regardless  of  the  number  of  route  miles 
or  passenger  miles),  the  final  rule 
permits  the  training  to  be  completed  up 
to  33  months  after  the  effective  date  of 
the  rule,  which  will  be  approximately 
two  years  after  FRA  grants  conditional 
approval  to  the  railroad.  In  addition, 
while  each  freight  railroad  hosting  any 
category  of  passenger  train  se^ce 
receives  up  to  21  months  after  tne 
effective  date  of  the  final  rule  to  train  its 
employees,  the  implementation 
schedule  for  a  passenger  railroad 
hosting  such  service  (e.g..  Amtrak 
hosting  the  operations  of  NJTR  in  the 
state  of  New  jersey)  is  governed  by 
subparagraphs  (A)^(C)  of 
§  239.101(a)(2)(iii),  based  upon  either 
route  miles  and  passenger  miles  or 
whether  that  host  railroad  provides 
intercity  service.  Accordingly,  under  a 
scenario  of  Amtrak  hosting  the 
operations  of  NJTR.  Amtrak  would 
receive  up  to  33  months  in  which  to 
train  its  employees  on  their  hosting 
responsibilities  under  the  joint 
emergency  preparedness  plan  covering 
the  NJTR  passenger  operation. 

In  accordance  with  the 
implementation  schedule,  a  railroad 
beginning  passenger  operations  after  the 
effective  date  of  the  final  rule  has  either 
90  or  180  days  after  beginning  service, 
depending  on  the  size  or  type  of  its 
operation,  to  train  its  employees  on 
their  responsibilities  under  the 
emergency  preparedness  plan.  Any  new 
employees  who  are  hired  by  a  railroad 
to  perform  either  on-board  or  control 
center  functions  after  the  date  on  which 
the  railroad  receives  conditional 
approval  under  §  239.201(b)(1).  must 
receive  their  initial  training  within  90 
days  after  commencing  employment. 


During  this  9U-ddy  time  period,  these 
employees  would  be  permitted  to 
function  as  crewmembers  even  though 
they  had  not  yet  become  qualified  under 
the  emergency  preparedness  plan  to 
perform  the  functions  for  which  they 
will  be  responsible. 

Periodic  Training 

The  final  rule  affords  the  passenger 
railroad  operator  a  time  period  of  up  to 
two  years  to  provide  each  session  of 
"periodic"  training  after  the  operator 
provides  initial  training  in  the 
emergency  preparedness  plan's 
provisions  to  its  employees.  The 
periodic  training  requirement  is 
intended  to  inform  railroad  personnel  of 
changes  in  procedures  and  equipment 
and  ensure  that  their  skills  remain  at  a 
level  that  enables  them  to  effectively 
execute  their  responsibilities  under  the 
emergency  preparedness  plan.  In 
addition,  the  recurrent  training  will 
reinforce  segments  of  the^mergency 
preparedness  plan  for  individuals  who 
nave  not  performed  properly. 

FRA  concludes  that  the  unique 
operating  characteristics  of  all  the 
different  railroads  subject  to  the  final 
rule,  as  well  as  the  financial  costs 
involved  with  providing  training,  would 
make  it  impractical  to  include  a 
calendar  year  or  other  more  restrictive 
or  specific  requirement  for  periodic 
training  in  the  final  rule.  As  FRA 
recognized  in  drafting  the  NPRM.  while 
the  final  rule  places  an  upper  limit  of 
the  term  "periodic"  at  two  years, 
anytime  the  provisions  of  an  emergency 
preparedness  plan  are  invoked  during 
an  actual  emergency,  that  railroad 
receives  an  additional  opportunity  to 
evaluate  the  level  of  knowledge  of  its 
affected  employees.  However,  since  the 
final  rule  does  not  permit  any  level  of 
activation  of  the  railroad's  emergency 
preparedness  plan  to  count  toward  the 
training  requirement,  the  railroad 
cannot  count  the  event  toward  the 
periodic  training  requirement  for  those 
involved  employees.  However.  FRA 
recognizes  that  affected  railroad 
employees  who  receive  "real  life  ' 
training  will  still  benefit  from  the 
experience,  particularly  whenever  all 
five  of  the  requirements  of 
§  239.101(a)(2)(i)  are  addressed  during 
the  emergency  and  the  employees  also 
participate  in  the  debriefing  and  critique 
session. 

In  the  NPRM.  FRA  requested 
comments  from  railroads  on  the  costs  of 
implementing  the  on-board  personnel 
training  requirements  of  the  rule. 
Specifically,  FRA  wanted  to  determine 
the  extent  of  the  current  training  that 
railroads  already  provide  to  their  on- 
board employees  (including  emergency 
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preparedness  training)  as  part  of  regular 
operating  rules  training  programs. 
Comments  were  also  requested 
concerning  the  estimated  dollar  amount 
of  the  incremental  additional  costs 
connected  with  modifying  existing 
training  programs  to  comply  with  this 
proposal.  FRA  was  interested  in 
ascertaining  whether  the  training 
requirements  would  merely  add  de 
minimis  costs  to  each  railroad's  existing 
training  program  or  if  compliance 
would  entail  moderate  or  significant 
additional  costs. 

The  majority  of  the  organizations  that 
submitted  comments  on  §  239.101(a)(2) 
recommended  that  FRA  modify  the 
requirement  for  employee  training  and 
qualification  by  permitting  each  railroad 
to  provide  periodic  training  at  least  once 
every  three  years,  instead  of  at  least 
once  every  two  years.  In  this  regard. 
Amtrak  recommended  that  the  periodic 
training  requirement  be  changed  to  at 
least  once  every  three  years,  to  coincide 
with  Amtrak's  interval  for  refresher 
training  on  first  aid.  Although  Amtrak 
stated  that  three  years  would  provide 
sufficient  frequency,  it  did  not  provide 
a  reason.  Amtrak  also  noted  that 
railroads  will  provide  their  employees 
with  interim  updates  when  major 
changes  to  their  emergency  response 
programs  occur. 

APTA  offered  no  comment  on  the 
frequency  of  periodic  training  for  on- 
board personnel,  but  recommended  a 
training  cycle  of  three  years  for  control 
center  personnel.  Consistent  with  the 
requirements  of  49  CFR  part  240 
(Qualification  and  Certification  of 
Locomotive  Engineers).  APTA  stated 
that  a  three-year  training  cycle  better  fits 
the  training  programs  of  all  commuter 
railroads,  especially  the  larger  ones. 
APTA  also  argued  that  a  three-year 
training  cycle  would  permit  better 
scheduling  of  funding  outlays  for  this 
important  training  activity. 

CALTRAIN  commented  that  a  three- 
year  cycle  of  formal  training  is 
preferable,  since  existing  training  drills 
regularly  provide  much  of  the  required 
materials.  CALTRAIN  also  stated  that 
since  formal  training  may  require 
reassignment,  a  three-year  training  cycle 
better  allows  for  budgeting  and 
personnel  reassignments  during  austere 
fiscal  times. 

The  LIRR  stated  that  a  three-year 
qualification  period  for  emergency 
preparedness  training  would  meet  the 
criteria  set  forth  in  the  rule.  However, 
the  LIRR  offered  no  supporting  data  for 
this  assertion. 


Rationale  for  Requiring  Two-year 
Interval 

In  rejecting  the  request  of  various 
commenters  to  raise  the  time  interval 
between  periodic  training  cycles  for  on- 
board and  control  center  employees  to 
three  years,  FRA  carefully  considered 
both  financial  cost  issues  and  the  safety 
ramifications  of  weakening  an  integral 
element  of  emergency  preparedness. 
Based  upon  FRA's  analysis,  the  agency 
recognizes  that  railroads  providing  and 
hosting  passenger  train  service  will 
experience  cost  increases  by  being 
required  to  train  their  employees  at  least 
once  every  two  years.  However,  FRA 
concludes  that  the  effective  and  efficient 
management  of  passenger  train 
emergencies  begins  with  properly 
trained  £md  knowledgeable  railroad 
employees  onboard  the  trains  and  in  the 
control  centers  capable  of  quickly 
obtaining  the  assistance  of  emergency 
responders  and  ensuring  the  safety  of 
the  passengers  FRA  believes  that  in 
order  to  maximize  a  railroad's  level  of 
emergency  preparedness,  frequent 
refresher  training  is  essential,  and  any 
periodic  requirement  longer  than  at 
least  once  every  two  years  increases  the 
probability  that  a  certain  number  of 
employees  would  become  unfamiliar 
with  their  crucial  emergency 
preparedness  roles. 

As  discussed  in  the  analysis  of 
§  239.103,  FRA  requires  railroads 
operating  passenger  train  service  to 
conduct  full-scale  emergency 
simulations  to  evaluate  their  overall 
emergency  response  capabilities  and 
ensure  that  emergency  preparedness 
plans,  procedures,  and  equipment 
address  the  particular  needs  of  various 
types  of  passengers.  Emergency 
simulations  can  help  railroads  achieve 
these  goals  through  careful  selection  of 
the  time  and  location  of  the  simulation 
and  participation  by  personnel  from  the 
railroads,  outside  emergency  responder 
organizations,  and  "volunteer 
passengers."  In  addition  to  classroom 
training,  simulations  provide  employees 
with  a  practical  and  realistic 
understanding  of  rules,  procedures, 
trains,  and  right-of-way  structures/ 
wayside  facilities  as  they  relate  to 
emergency  response.  FRA  expects  that 
the  employee  training  provided  in 
accordance  with  §  239.101(a)(2)  will 
include  instruction  on  the  importance  of 
full-scale  emergency  simulations  in 
achieving  successful  implementation  of 
the  emergency  preparedness  plan. 

First-Aid  and  CPR  Training 

Although  §  239.101(a)(6)(ii)  has  been 
added  to  require  railroads  providing 
intercity  service  to  equip  each  train  with 


at  least  one  first-aid  kit  (see  the  section- 
by-section  analysis  of  this  issue  under 
the  "On-board  emergency  equipment" 
heading  for  a  detailed  discussion  of  this 
requirement),  the  final  rule  does  not 
require  on-board  personnel  to  receive 
training  in  first-aid  or  in  CPR.  Although 
FRA  initially  considered  including 
these  items  as  training  requirements  in 
the  rule,  or  at  least  mandating  that 
railroads  offer  employees  the 
opportunity  to  receive  this  training,  the 
consensus  of  the  Working  Group  during 
the  drafting  of  the  NPRM  was  that  both 
first-aid  and  CPR  training  should  be 
excluded  from  the  rule.  The  Working 
Group  stressed  that  the  goal  of  the  rule 
is  to  ensure  that  emergency  responders 
arrive  promptly  at  the  scene  of  an 
emergency,  not  to  train  on-board 
personnel  to  act  as  emergency 
responders.  The  Working  Group  also 
stated  that  even  if  FRA  requires  a 
railroad  to  offer  first-aid  and  CPR 
training,  no  railroad  can  literally  force 
an  on-board  crewmember  to  assist  an 
ailing  passenger.  Further,  trains  with 
heavier  passenger  loadings  are  likely  to 
have  on  board  one  or  more  medical 
professionals  whose  skills  will  be  more 
extensive,  and  better  practiced,  than 
those  of  a  crewmember  whose  primary 
and  recurring  duties  do  not  include 
medical  emergencies. 

During  the  Working  Group  meeting  on 
February  7.  1996.  Amtrak  stated  that  it 
is  spending  between  $2.5  to  $3  million 
by  fiscal  year  1998  to  train  the  chiefs  of 
on-board  service  and  to  provide  for  at 
least  one  employee  on  ever>'  train  being 
trained  to  administer  first-aid  and 
perform  CPR.  Under  the  Amtrak  plan, 
employees  will  not  be  required  to  use 
this  training,  merely  to  receive  it. 
Despite  the  extent  of  Amtrak's 
commitment  to  voluntarily  providing 
extensive  first-aid  and  CPR  training, 
Amtrak  did  not  want  these  items 
required  in  the  final  rule.  Another 
member  of  the  Working  Group, 
METROLINK,  stated  that  it  has  served 
approximately  eight  million  passengers 
in  three  years  of  operation,  and  has 
never  had  a  passenger  require  CPR. 
METROLINK  also  noted  that  commuter 
railroads  generally  of)erate  in  populated 
areas,  with  professional  emergency 
responders  in  most  cases  only  minutes 
away.  The  LIRR  stated  that  it'offers  CPR 
training  to  newly  hired  employees  and 
shows  a  refresher  film  to  employees 
every  five  years,  but  acknowledged  that 
it  cannot  force  employees  to  administer 
CPR.  The  railroad  also  noted  that  it 
would  never  want  the  engineer  to  leave 
the  controls  of  the  locomotive  during  an 
emergency.  NJTR  indicated  that  its  train 
crews  already  have  many  duties  to 
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by  emergency  medical  services 
personnel. 

FRA  invited  commenters  to  submit 
their  views  on  whether  the  final  rule 
should  include  the  issues  of  first-aid 
and  CPR  training.  FRA  noted  that  one 
option  was  lo  mandate  that  railroads 
offer  their  employees  first-aid  and  CPR 
training,  without  requiring  employees  to 
actually  use  this  training  during  an 
emergency.  Under  this  scenario,  a 
railroad  employee  who  offered  no 
assistance  during  an  emergency, 
because  he  or  she  feared  coming  into 
contact  with  an  injured  or  ill 
passenger's  bodily  fluids,  would  not 
violate  these  regulations.  (The 
experience  of  the  American  Red  Croes  is 
that  volunteers  who  r«<;eive  first-aid  and 
C7R  training,  and  appropriate 
equipment,  are  motivated  to  provide 
needed  assistance  when  the  time 
comes.)  The  second  option  was  to 
require  not  only  that  railroads  train  their 
employees  in  first-aid  and  CPR.  but  also 
mandate  that  employees  use  this 
training  during  an  emergency. 

The  iJTU  commented  that  the  final 
rule  should  make  CPR  training  and  first- 
aid  training  mandatory  on  a  biannual 
basis,  and  require  anyone  who  is 
properly  trained  and  given  proper 
equipment  to  offer  assistance  in  an 
emergency  The  irRI  argued  that  each 
car  should  contain  a  first-aid  kit  and 
that  each  train  should  contain  a  doctor's 
kit  in  case  a  doctor  is  on  board  a  train 
during  an  emergency  situation.  The 
UTU  indicated  that  conductors  on 
MARC  trains  receive  a  thorough 
emergency  training  program  that 
includes  CPR  and  first-aid  training,  and 
recommended  that  one  conductor  or 
assistant  conductor  be  trained  in 
emergency  procedures  for  every  50 
passengers  on  board  a  train.  The  UTU 
also  noted  that  there  would  not  be  a 
delay  in  calling  for  help  if  the  call  is 
made  quickly  and  the  first-aid  or  CPR  is 
then  started.  The  UTU  stated  that 
employees  who  have  not  been  trained 
wiln  CPR  will  not  be  able  to  identify 
serious  medical  emergencies  that  truly 
require  intervention  by  properly  trained 
and  equipped  emergency  personnel. 
Finally,  tne  UTU  expressed  its  doubt 
about  METROLINK's  assertion  that  none 
of  its  8  million  riders  over  the  last  three 
years  had  required  CPR.  and  wondered 
about  METROLINK's  documentation  for 
this  statement. 

CALTRAIN  commented  that 
employer-provided  CPR  training  should 
be  excluded  from  the  final  rule,  due  to 
potential  liability  issues.  The  Littleton. 
Colorado  Fire  Department  stated  that 
the  final  rule  should  require  railroads  to 
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training  to  (      ^        ubers  on  board  both 
Amtrak  and  privately-operated 
passenger  trains,  as  well  as  for  the 
operating  crews  of  all  freight  trains. 
Finally,  the  BLE  noted  that  it  was  not 
opposed  to  a  qualified  person  having 
skills  in  first-aid  and  CPR.  but  stated 
that  although  the  engineer  would 
benefit  tremendously  from  first-aid 
training  and  CPR  training,  the  engineer 
should  remain  on  the  locomotive  and 
not  be  the  principal  person  providing 
that  response. 

At  the  Working  Group  meeting  held 
on  August  28.  1997.  the  issue  of 
requiring  first-aid  and  CPR  training  was 
once  again  fully  discussed.  Although 
the  UTU  representative  continued  to 
recommend  that  FRA  mandate  that 
railroads  provide  this  training  and 
require  its  use  in  the  event  of  an 
emergency  situation,  the  preponderant 
recommendation  to  FRA  from  the 
railroad  commenters  (  i.e..  that  this 
training  remain  optional)  was 
unchanged  from  the  NPRM  stage  of  this 
proceeding  In  making  the  decision  to 
exclude  first-aid  and  CPR  training  for 
railroad  employees  from  the  minimum 
requirements  of  emergency 
preparedness  planning.  FRA  recognizes 
that  the  main  objective  of  this  rule  is  to 
ensure  the  prompt  arrival  of 
professional  emergency  responders  at 
the  scene  if  an  emergency,  not  risk 
potential  delays  by  encouraging  on- 
board crewmembers  to  perform  heroic 
efforts  that  may  assist  one  individual 
passenger  at  the  expense  of  the  safety  of 
the  entire  train.  In  addition.  FRA  is 
confident  that  since  many  members  of 
the  general  public  (including  railroad 
employees)  voluntarily  obtain  first-aid 
and  CPR  training,  it  is  likely  that 
someone  knowledgeable  will  be  aboard 
the  train  and  available  to  assist  in  the 
event  that  medical  professionals  are 
delayed  in  responding  to  the  emergency. 
However.  FRA  will  continue  to  evaluate 
this  issue  through  program  review. 

Passenger  Manifests 

The  final  rule  also  does  not  require 
railroads  to  record  the  number  of 
passengers  riding  on  their  trains  at  any 
given  time  or  to  record  how  many 
people  get  on  and  off  at  each  train  stop. 
Although  lack  of  an  exact  passenger 
manifest  may  delay  emergency 
responders  in  determining  when  every 
passenger  has  been  removed  from  a 
derailed  or  disabled  train,  the  frequency 
with  which  many  passenger  trains  pick 
up  and  discharge  passengers  would 
create  logistical  difficulties  for  a  train 
operator.  A  train  crew  can  usually 
provide  a  good  estimate  to  emergency 
responders,  so  that  they  can  respond 


witn  tne  necessary  personnel  and 
equipment.  Moreover,  it  is  doubtful  that 
emergency  responders  would  simply 
trust  an  exact  passenger  count  provided 
by  a  train  crew  and  cease  looking  for 
additional  survivors  of  an  emergency. 
Commenters  were  invited  in  the  NPRM 
to  offer  proposals  for  training  on-board 
crewmembers  to  track  the  exact  number 
of  passengers  present  on  a  train  at  any 
given  moment,  and  to  include 
suggestions  on  cost-efficient  technology 
for  achieving  this  goal.  Since  no 
comments  were  received.  FRA  has  not 
included  any  passenger  manifest- 
requirement  in  the  final  rule. 

Testing 

The  term  "accurately  measure"  is 
used  in  §  239.101(a)(2)(v)(A)  relative  to 
employee  qualification  in  a  broad  sense 
to  mean  that  the  test  will  show  to  the 
railroad  whether  the  employee  has 
sufficient  understanding  of  the 
emergency  preparedness  plan  subject 
area  for  which  he  or  she  is  responsible, 
and  whether  the  employee  can  perform 
the  duties  required  under  the  plan  in  a 
safe  and  effective  manner.  Proficiency 
must  be  demonstrated  by  successful 
completion  of  a  written  examination, 
but  in  addition  may  be  illustrated  by  an 
interactive  training  program  using  a 
computer,  a  practical  demonstration  of 
understanding  and  ability,  or  an 
appropriate  combination  of  these  in 
accordance  with  this  section. 

This  section  permits  railroads 
discretion  to  design  the  tests  that  will  be 
employed  (which  for  most  railroads  will 
entail  some  modification  of  their 
existing  "book  of  rules  "  examination  to 
include  new  subject  areas),  provided 
that  the  design  addresses  all  relevant 
elements  of  the  emergency  preparedness 
plan.  This  section  does  not  specify 
things  like  the  number  of  questions  to 
be  asked  or  the  passing  score  to  be 
obtained.  It  does,  however,  contain  the 
requirement  that  the  test  not  be 
conducted  with  open  reference  books 
unless  use  of  such  materials  is  part  of 
a  test  objective.  This  section  also 
requires  that  the  test  be  in  writing.  In 
deciding  to  require  a  written  test,  FRA 
is  aware  that  the  test-taking  skills  of 
some  individuals  may  be  deficient  and 
that  some  persons  may  have  literacy 
problems.  However.  FRA  believes  that 
minimum  reading  and  comprehension 
skills  are  needed  to  assure  proper 
execution  of  an  emergency  preparedness 
plan. 

On-Board  Staffing 

Section  239.101(a){2)(vi)  has  been 
revised  and  renumbered  from  the  NPRM 
to  re<fliire,  as  a  general  rule,  that  all  on- 
board crewmembers  be  qualified  to 
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perform  the  functions  for  which  they  are 
responsible  under  tiie  applicable 
provisions  of  the  railroad's  emergency 
preparedness  plan.  For  example,  in  the 
year  2002  (a  date  beyond  the  deadline 
for  the  completion  of  initial  training 
under  §239. iai(a)(2)(iii)  by  all  existing 
railroads  providing  intercity  passenger 
service),  a  train  on  an  intercity  railroad 
is  scheduled  to  travel  from  Washington. 
D.C.  to  Atlanta.  Georgia  with  a  four- 
person  operating  crew  fully  trained 
under  the  applicable  provisions  of  the 
railroad's  emergencv  preparedness  plan. 
However,  the  train  crew  also  includes 
someone  assigned  to  perform  service  as 
an  attendant  in  a  sleeping  car  (and  not 
as  a  new  railroad  employee  for  purposes 
of§239.101(a)(2)(ivlj  who  is  not  yet 
qualified  under  the  plan  s  provisions  to 
perform  assigned  functions.  Although 
this  train  already  has  a  fully  trained  and 
qualified  crew  operating  the  train,  the 
intercity  railroad  would  still  not  be  in 
full  compliance  with  the  final  rule  since 
the  crew  includes  one  on-board 
crewmember  who  is  not  qualified  under 
the  emergency  preparedness  plan.  (See 
the  preceding  "Discussion  of  Comments 
and  Conclusions"  portion  of  this 
document  under  the  heading  of  item 
number  1  for  a  detailed  discussion  of 
FRA's  decision  to  revise  the  definition 
of  "crewmember"  in  §  239.7  and 
increase  the  on-board  staffing 
requirements.)  The  one  exception  to  the 
general  rule,  as  set  forth  in 
subparagraph  (B),  applies  if,  for 
example,  a  fully-trained  passenger  train 
crew  turns  over  the  operation  of  its  train 
to  a  freight  railroad  train  crew  that  is  not 
qualified  under  the  passenger  railroad's 
emergency  preparedness  plan.  Provided 
that  the  passenger  train  is  operated  by 
the  freight  crew  with  at  least  one  on- 
board crewmember  of  the  passenger 
train  present  who  is  qualified  under  the 
passenger  railroad's  emergency 
preparedness  plan  and  available  to 
perform  excess  service  under  the 
Federal  hours  of  service  laws  in  the 
event  of  a  passenger  train  emergency, 
there  would  be  no  violation  of  the  final 
rule. 

Joint  Operations 

Section  239.101(a)(3)  has  been  revised 
from  the  NPRM,  and  now  contains  the 
requirement  that  each  freight  or 
passenger  railroad  hosting  passenger  . 
train  service  shall  communicate  with 
that  service's  provider  or  operator  or 
both  and  coordinate  applicable  portions 
of  the  one  jointly-adopted  emergency 
preparedness  plan  for  that  passenger 
service.  One  significant  difference  to  the 
language  of  paragraph  (a)(3)  from  the 
NPRM  stage,  is  that  the  final  rule 
prohibits  a  host  railroad  from  utilizing 


a  separate  emergency  preparedness  plan 
in  order  to  address  its  emergency 
preparedness  responsibilities  involving 
the  service  being  hosted.  (See  the 
preceding  "Discussion  of  Comments 
and  Conclusions"  portion  of  this 
document  under  the  heading  of  item 
number  5  for  a  detailed  discussion  of 
the  requirement  that  a  loint  emergency 
preparedness  plan  be  submitted  for  each 
passenger  train  operation  by  all 
railroads  involved  with  providing, 
operating,  or  hosting  such  passenger 
service)  The  final  rule  also  recognizes 
that  while  hosts  of  passenger  train 
service  are  generally  freight  railroads, 
passenger  railroads  (eg  .  .\mtrak)  may 
also  serve  as  hosts. 

The  host  railroads  must  prepare 
sections  of  the  emergency  preparedness 
plans  addressing  instances  when  they 
host  the  operations  of  rai!  passenger 
service  over  their  lines.  Even  though 
freight  railroads  may  neither  provide 
nor  operate  rail  passenger  service 
themselves,  and  therefore  not  be  subject 
to  most  requirements  of  the  proposed 
rule,  these  railroads  still  have  certain 
significant  emergency  preparedness 
responsibilities.  The  emergency 
preparedness  plan  sections  addressing 
hosting  by  both  freight  and  passenger 
railroads  must,  at  a  minimum,  include 
procedures  for  making  emergency 
responder  notifications,  and  discuss 
general  capabilities  for  rendering 
assistance  to  the  involved  hosted 
passenger  railroads  during  emergency 
situations.  The  hosting  railroads  must 
address  any  physical  and  operating 
characteristics  of  their  rail  lines  that 
may  affect  the  safety  of  the  hosted  rail 
passenger  operations,  e.g.,  evacuating 
passengers  from  a  train  stalled  in  a 
tunnel  or  on  an  elevated  structure. 

FRA  expects  a  railroad  that  operates 
rail  passenger  service  over  the  hne  of 
another  railroad  to  review  all  of  the 
requirements  imposed  by  the  final  rule 
with  the  host  railroad,  and  coordinate 
their  respective  roles  in  implementing  a 
coherent  response  to  an  emergency 
situation.  While  FR.^  presumes  that  the 
host  railroad  will  bear  primary 
responsibility  for  ensuring  the 
emergency  preparedness  of  any  railroad 
permitted  to  operate  intercity  passenger 
or  commuter  trains  o\er  its  line,  the 
final  rule  does  not  restrict  the  host 
railroad  and  the  operating  railroad  from 
assigning  responsibility  for  compliance 
with  this  part  via  a  private  contractual 
arrangement.  FRA  is  including  the 
coordination  requirement  to  ensure  that 
all  railroads  involved  in  a  particular  rail 
passenger  service  operation  understand 
each  other's  crucial  role  in  planning  for 
emergency  preparedness. 


Tunnels 

Section  239.101(a)(4)(i)  addresses 
FR,\'s  requirements  for  compliance  with 
this  part  by  railroads  with  operations 
that  include  tunnels  of  considerable 
length,  where  immediate  passenger 
egress  is  not  feasible.  Since  FRA  did  not 
receive  any  comments  on  this  issue, 
paragraph  (a)(4)  is  adopted  as  proposed. 

In  order  to  limit  the  number  of 
structures  covered  by  this  paragraph  to 
the  longer  ones  that  could  be  expected 
to  present  more  impediments  to  the  safe 
and  orderly  withdrawal  of  passengers 
from  a  disabled  train,  tunnels  of  less 
than  1.000  feet  are  excluded.  This 
limitation  is  reasonable,  considering 
that  intercity  passenger  trains  seldom 
consist  of  less  than  four  cars  and  often 
have  many  more  cars  than  this, 
implying  a  minimum  total  train  length 
of  400  or  more  feet.  Most  likely,  a  train 
of  this  or  greater  length  will  have  either 
the  head  or  rear  end  close  to  or  outside 
of  a  turmel  portal  should  an  unplanned 
stop  occur  in  a  tuimel  less  than  1,000 
feet  long. 

Over  the  years,  passenger  train 
emergencies  have  occurred  in  tunnels 
where  existing  emergency  procedures 
and  tunnel  characteristics,  such  as 
Ughting  and  communication 
capabilities,  were  determined  to  be 
inadequate.  In  order  to  better  evaluate 
tunnel  safety  issues  related  to 
emergency  preparedness.  FRA  requested 
additional  information  from  the  railroad 
industry.  The  results  were  summarized 
in  a  report  entitled  "Tunnel  Safety 
Analysis"  (Tunnel  Report),  which  was 
published  by  FRA  in  February  1990.  A 
copy  of  the  report  was  also  made 
available  to  the  rail  passenger  railroads 
for  their  information  and  guidance,  and 
has  been  placed  in  the  docket  for  this 
rulemaking.  FRA  encourages  all 
railroads  required  to  address  tunnel 
safety  in  their  emergency  preparedness 
plans  to  consult  the  Turmel  Reprart  for 
guidance.  FRA  is  also  aware  that  many 
State  and  local  jurisdictions  already 
impxjse  site-specific  regulations  to 
address  tunnel  safety,  and  that  most 
railroads  with  operations  involving 
tunnels  have  long-standing  internal 
emergency  tunnel  procedures. 

Other  Operating  Considerations 

FRA  also  did  not  receive  any 
comments  on  §  239.101  (a)(4)(ii),  and  has 
adopted  p)aragraph  (a)(4)(ii)  as  prop>osed. 
The  paragraph  requires  that  railroads 
operating  on  elevated  structures,  over 
drawbridges,  and  in  electrified  territory, 
incorporate  emergency  preparedness 
procedures  into  their  plans  to  address 
these  unique  physical  characteristics. 
For  example,  in  an  emergency  in 
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electnfied  terntory,  the  control  ueiitBr 
must  be  responsible  for  issuing 
instructions  to  deenergize  the  electrical 
power.  Also,  the  train  crew  and 
emergency  responders  must  know  how. 
when,  and  when  not  to  remove  on-board 
power  from  the  train,  including  traction 
power,  train-lined  (head-end)  power  to 
individual  cars,  and  battery-source 
power.  The  prudent  approach  for 
everyone  connected  with  a  passenger 
train  emergency,  especially  those 
individuals  who  have  not  received 
training  in  power  isolation  procedures, 
is  to  always  assume  that  the  electrical 
power  is  in  the  "on"  position. 

Also,  railroad  operations  over  bridges 
and  trestles  that  cross  over  wetlands, 
lakes,  rivers,  or  other  bodies  of  water  or 
over  ravines  (particularly  those  in 
isolated  areas  with  no  nearby  roads) 
pose  particular  access  problems  for 
emergency  responders.  Helicopters  or 
boats  may  provide  the  only  logical 
approach  to  these  locations. 

Parallel  Operations 

Section  239.  I01(a)(4)(iii}  recognizes 
that  the  emergency  preparedness  plans 
of  certain  freight  and  passenger 
railroads  will  need  to  address  the 
unique  safety  concerns  posed  by 
adjacent  rail  modes  of  transportation.  In 
commenting  on  paragraph  (a)(4)(iii)  as 
proposed.  APTA  stated  that  the  final 
rule  should  not  place  the  entire 
responsibility  for  the  parallel  operation 
on  the  passenger  railroad,  and  should 
properly  account  for  the  shared 
responsibilities  of  both  the  passenger 
operation  and  the  hosting  freight 
railroad.  Although  coordination  is 
required  under  tno  proposal.  APTA 
argued  that  the  NPRM  did  not  provide 
a  method  to  ensure  cooperation  with  the 
freight  railroad  to  coordinate  emergency 
efforts.  APTA  noted  that  if  a  freight 
railroad  refuses  to  cooperate,  a 
commuter  railroad  lacks  recourse,  and 
could  still  face  assessment  of  civil 
penalties  for  failing  to  coordinate  with 
an  unwilling  freight  railroad  host.  APTA 
requested  that  the  final  rule  delete  the 
words  "provide  for  coordination"  and 
replace  them  with  the  words  "shall  seek 
to  coordinate."  APTA  also  indicated 
that  the  proposal  did  not  take  into 
account  light  and  rapid  transit  rail 
operations  that  often  run  parallel  to 
commuter  operations. 

In  response  to  APTA's  concerns,  the 
final  rule  has  been  revised  to  include  a 
requirement  that  all  railroads  that  are 
parties  to  a  passenger  train  operation's 
emergency  preparedness  plan  must 
initiate  reasonable  and  prudent  actions 
to  coordinate  emergency  efforts  when 
adjacent  rail  modes  of  transportation 
run  parallel  to  any  of  these  railroads.  By 


adding  the  words  ile"  and 

"prudent."  FRA  re<-    ^       ^  that 
coordination  efforts  may  not  always  be 
successful  if  one  of  the  railroad  parties 
to  the  arrangement  is  unwilling  to 
cooperate.  While  FRA  will  not  penalize 
railroads  that  make  good  faith  efforts  to 
establish  appropriate  working 
relationships  with  adjacent  rail  modes 
of  transportation.  FRA  expects  each 
railroad  to  demonstrate  that  it  made  the 
necessary  coordination  attempts.  In 
addition,  upon  notification  and  request. 
FRA  will  intervene  to  assist  any  railroad 
that  is  having  difficuhy  coordinating 
emergency  efforts,  and  help  mediate  a 
solution. 

In  response  to  APTA's  comment  that 
the  proposal  did  not  address  light  and 
rapid  transit  rail  operations  running 
parallel  to  commuter  operations.  FRA 
notes  that  the  term  "rail  modes  of 
transportation"  is  intended  to  cover  all 
types  of  transit  operations  by  rail  or 
magnetic  guideways  running  parallel  to 
passenger  railroad  operations  and  their 
hosts.  Accordingly,  no  change  to  the 
final  rule  was  necessary. 

In  accordance  with  tne  requirements 
of  this  paragraph,  employees  of  a  host 
freight  railroad  to  which  this  part 
applies,  who  have  knowledge  of  or 
observe  an  emergency  in  a  common 
corridor,  e.g..  fire,  derailment,  or 
intrusion  by  rapid  transit  rail  equipment 
or  motor  vehicles,  must  be  required  by 
the  emergency  preparedness  plan  for  the 
passenger  operation  to  immediately 
convey  that  knowledge  or  information 
to  the  control  center.  The  control  center 
must  attempt  to  determine  the  exact 
location  of  the  incident,  any  condition 
that  would  affect  safe  passage  by 
affected  trains  or  road  vehicles,  and 
whether  hazardous  materials  are 
involved,  and  then  initiate  appropriate 
responsive  action.  Under  the  terms  of 
this  revised  paragraph,  coordination  of 
emergency  efforts  is  required  regardless 
of  whether  the  host  railroad  is  a  freight 
railroad  or  another  passenger  operation. 

Liaison  With  Emergency  Responders 

Many  emergencies  require  response 
from  outside  emergency  responder 
organizations  in  addition  to  the  railroad. 
Proper  coordination  of  roles  between  all 
of  the  organizations  that  may  respond  to 
an  emergency  is  essential  to  ensure 
timely  and  effective  response,  since  the 
number  of  passengers  carried  and  the 
railroad  operating  environment  may  be 
quite  different  according  to  the  type  of 
service  and  routes.  Paragraph 
229.101(a)(5)  recognizes  that  the 
successful  implementation  of  any 
emergency  preparedness  plan  depends 
upon  the  affected  railroads  maintaining 
current  working  relationships  with  the 


emergency  responder  organizations,  so 
that  each  party  can  learn  of  the  full 
preparedness  capabilities  that  the  other 
can  ofTer  during  an  emergency.  In  this 
regard,  each  railroad's  emergency 
preparedness  plan  must  provide  for 
distribution  to  emergency  responders  of 
railroad  equipment  diagrams  and 
manuals,  right-of-way  maps, 
information  on  physical  characteristics 
such  as  tunnels,  bridges,  and  electrified 
territory,  and  other  related  materials.  In 
order  to  continually  reinforce  the 
familiarization  of  the  emergency 
responder  organizations  with  the 
railroads'  protocols,  procedures, 
operations,  and  equipment,  the  final 
rule  requires  railroads  to  periodically 
distribute  applicable  portions  of  the 
plan  to  emergency  responders  at  least 
once  every  three  years,  even  if  no 
changes  have  been  implemented. 
Further,  since  the  knowledge  and  ability 
to  carry  out  procedures  and  use 
emergency  equipment  are  essential  to 
the  success  of  emergency  response 
actions,  the  final  rule  requires  the 
railroads  to  promptly  notify  emergency 
responders  whenever  material 
alterations  to  the  plan  occur  (e.g.. 
revisions  to  emergency  exit  information, 
pertinent  changes  in  system  route 
characteristics  or  railroad  equipment 
operated  on  the  system,  or  updates  to 
names  and  telephone  numbers  of 
relevant  contact  officials  on  the 
railroad). 

FRA  wants  to  ensure  that  the 
emergency  responders  will  receive  the 
maximum  amount  of  available 
information  about  a  railroad's 
operations  in  advance  of  an  emergency, 
and  hopes  that  emergency  responders 
will  voluntarily  study  the  material 
distributed  and  participate  in 
emergency  simulations.  However,  the 
final  rule  only  requires  that  affected 
railroads  make  the  operations 
information  available  to  emergency 
responders,  and  that  the  responders 
merely  be  invited  to  participate  in 
emergency  simulations.  FRA  has  no 
authority  to  penalize  an  emergency 
responder  organization  if  it  chooses  to 
ignore  the  distributed  information  or 
refuses  to  attend  simulations  with  the 
railroad.  Likewise,  the  final  rule  does 
not  hold  a  railroad  accountable  for  an 
emergency  responder  organization's 
unwillingness  to  enter  into  a  liaison 
relationship,  provided  that  the  railroad 
employed  its  best  efforts  to  make  the 
liaison  opportunities  known  and 
available  to  the  responders. 

In  addition  to  the  requirement  to 
p)eriodically  distribute  applicable 
portions  of  the  emergency  preparedness 
plan  to  emergency  responders  (which 
has  been  moved  fi-om  paragraph  (a)(5)(i) 
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in  the  NPRM  to  paragraph  (a)(5)(iii)  in 
the  final  rule),  FRA  has  added  a  new 
requirement  as  paragraph  (a)(5)(i) 
mandating  that  each  affected  railroad 
develop  and  make  available  a  trainini^ 
program  for  all  on-line  emergency 
responders  who  might  be  called  upon  to 
respond  to  an  emergency.  As  set  forth  \n 
the  preceding  "Discussion  of  Comments 
and  Conclusions"  portion  of  this 
document  under  the  heading  of  item 
number  2,  in  conjunction  with  FR.^■s 
decision  to  scale  back  the  simulation 
requirement  of  §  239.103  to  involve  on!v 
one  meaningful  full-scale  simulation 
(performed  either  annuallv  or  everv  two 
years  depending  on  the  size  of  the 
railroad),  FRA  has  added  the  training 
program  provision  in  order  to  maximize 
the  opportunity  of  the  emergency 
responder  community  to  obtain 
familiarity  with  railroad  equipment. 
location  of  railroad  facilities,  and 
communications  interface. 

In  paragraph  (al(5)(ii)  of  the  final  rule 
(which  has  been  revised  and 
renumbered  from  paragraph  (a)(5)(iii)  of 
the  NPRM)  FR.^  requires  railroads  to 
invite  emergency  responders  to 
participate  in  emergency  simulations. 
Since  §239.103  has  been  revised  in  the 
final  rule  to  prohibit  a  railroad  from 
counting  a  tabletop  exercise  toward  the 
simulation  requirement,  any  railroad 
electing  to  voluntarily  conduct  a 
tabletop  exercise  is  not  required  by 
paragraph  (a)(5)(ii)  to  invite  members  of 
the  emergency  responder  community  to 
attend.  However,  a  railroad  must 
employ  its  best  efforts  to  invite  all 
appropriate  emergency  responders  to 
attend  all  of  its  full-scale  simulations. 
Moreover,  V}L\  expects  each  railroad  to 
extend  invitations  to  all  full-scale 
simulations  even  if  the  raib-oad  does  not 
intend  to  count  a  particular  simulation 
toward  the  minimum  number  required 
by  §  239.103(b). 

FRA  recognizes  that  not  every 
potential  outside  emergency  responder 
will  have  the  opportunity  to  attend  a 
full-scale  simulation  or  otherwise  obtain 
realistic  exposure  to  the  unique 
emergency  response  challenges  posed 
by  railroad  emergencies.  In  addition, 
even  assuming  that  everv'  affected 
railroad  diligently  distributes  the 
pertinent  portions  of  its  current  and 
updated  emergency  preparedness  plan 
to  appropriate  members  of  the 
emergency  responder  community, 
descriptive  information  set  forth  in 
written  materials  is  no  substitute  for 
formal  training  that  includes  meaningful 
hands-on  expenence  with  railroad 
equipment  and  an  opportunity  to  ask 
questions  of  a  live  instructor. 

In  commenting  on  §  239.101(a)(5), 
APTA  stated  that  all  commuter  railroads 


already  attempt  to  share  information 
with  appropriate  local  emergency 
responders.  and  that  this  determination 
IS  based  upon  such  fae:tors  as  railroad 
operations  and  emergency  responder 
capabilities.  .\PT.'\  argued  that  the 
proposed  rule  eliminates  that  discretion 
and  flexibility  and  places  a  tremendous 
burden  on  commuter  railroads  to 
affirmatively  seek  out  every  emergency 
responder  organization,  whether  or  not 
that  entitv  is  a  logical  choice.  APTA 
noted,  for  example,  that  paragraph 
ia)(5){iiij  of  the  proposed  rule  (which 
has  been  redesignated  as  paragraph 
(a)(5)(u)  m  the  final  rule)  would  require 
MARC  to  invite  the  Washington.  D.C. 
fire  department  to  every  simulation 
conducted  on  both  of  its  main  lines, 
even  though  the  simulation  is  intended 
to  benefit  emergency  responders  in  West 
Virginia.  Instead,  APTA  indicated  that 
MARC  should  be  able  to  group 
emergency  responders  bv  region. 

In  addition,  .A.PT.'^  requested 
clarification  in  the  final  rule  of  the 
requirement  in  §  239.101(a)(5)(ii)  of  the 
NPRM  to  maintain  "an  awareness  of 
each  emergency  responders' 
capabilities."  .\PTA  asked  whether  this 
requirement  included  the  type  of 
equipment,  hazardous  material 
capabilities,  ambulance  service, 
emergency  medical  technicians,  and 
size  of  fire  and  police  departments. 
Since  each  emergency  responder 
determines  the  level  and  type  of 
response  to  provide  during  an 
emergency,  which  may  or  may  not 
reflect  the  limits  of  its  capabihties, 
APTA  also  questioned  how  maintaining 
this  information  will  benefit  the 
railroad.  

In  its  comments.  NIETRA  questioned 
how  it  could  be  expected  to  become 
aware  of,  much  less  maintain  an 
awareness  of,  the  capabilities  of  each 
emergency  responder  throughout  six  of 
the  most  densely  populated  counties  in 
the  country   METTRA  suggested  that  to 
maintain  an  awareness  it  could  establish 
a  program  through  its  liaison,  as 
mandated  in  the  regulation,  that  any 
community  involved  with  METR.A.'s 
service  would  have  to  tell  METRA  if  it 
upgraded  or  downgraded  its  facilities  or 
equipment.  A  railroad  should  know  if 
one  community  has  a  type  of  equipment 
needed  for  a  rescue,  for  example,  but 
need  not  know  the  internal  workings  of 
the  community  facilities. 

A  member  of  the  public  commented 
that  there  needs  to  be  better 
coordination  between  emergency 
response  teams  and  railroad  operators. 
Although  not  all  railroad  accidents  can 
be  prevented,  the  commenter  stated  that 
coordination  with  emergency 
responders  can  save  the  lives  of 


passengers  experiencing  health 
difficulties  while  riding  trains,  such  as 
heart  attacks, 

CALTRAIN  stated  that  while  it  works 
closely  with  local  on-line  emergency 
responders,  it  believes  that  rail 
projjerties  are  unable  to  know  the 
detailed  capabilities  of  each  agency. 
CALTUAIN  indicated  that  it  relies  on 
responders  to  summon  the  appropriate 
help,  based  in  part  upon  the  information 
provided  to  them  by  the  railroad. 

NICTD  commented  that  it  had  already 
conducted  two  simulation  drills  with 
emergenc)'  responders  during  calendar 
year  1996.  NICTD  stated  that  it  was 
already  in  the  process  of  developing  a 
training  program  with  manuals  on 
emergency  evacuation  of  passengers 
from  equipment  for  all  emergency 
responder  organizations  servicing 
NICTD. 

The  Des  Plaines.  Illinois  Fire 
Department  stated  that  emergency 
telephone  numbers  are  of  paramount 
importance  so  that  the  fire  department 
can  establish  contact  and  stop  the  trains 
so  that  responders  can  go  down  the  rail 
lines  in  both  directions.  This 
commenter  also  noted  that  receipt  of 
hands-on  training  is  important. 

The  LIRR  commentea  that  members  of 
the  emergency  responder  community  do 
not  need  the  railroads  to  show  them 
how  to  put  out  fires  or  splint  fractures. 
Instead,  the  railroads  need  to  train  the 
responders  on  railroad  equipment. 

The  UTU  stated  that  it  is  important 
that  emergency  plans  be  updated  and  be 
distributed  to  the  host  railroads  and 
emergency-  responders.  The  UTU 
believed  that  doing  so  would  shorten 
response  time,  and  make  emergency 
responders  more  familiar  with  the 
railroad's  physical  characteristics  and 
equipment.  

In  its  comments.  METROLINK  stated 
that  it  operates  through  the  jurisdictions 
of  33  different  fire  districts,  over  50 
ambulance  companies,  and  45  police 
agencies.  METROLINK  argued  that  it 
should  not  be  a  railroad's  function  to 
maintain  an  awareness  of  the 
capabilities  of  each  emergency 
responder,  and  noted  that  it  lacks  the 
technical  ability  to  know  or  understand 
when  a  "significant  change"  occurs  in  a 
responder's  capability.  METROLINK 
also  noted  that  the  proposed  rule 
imposed  no  reciprocal  responsibility  on 
local  emergency  responders  to  notify 
railroads  when  their  capabilities  change. 
METROLINK  contended  that  the 
emergency  responders  should  be 
responsible  for  establishing  mutual  aid 
with  other  local  agencies  when 
situations  outside  their  capacity  arise. 

Based  upon  the  comments  received. 
FRA  concludes  that  it  would  be 
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Miiprui.ttual  lu  rttqdiitt  fdiiiodtis  to 
directly  monitor  the  emergency 
preparedness  and  response  capabilities 
of  all  of  its  on-line  emergency 
responders,  and  has  deleted  the 
"maintaining-awareness"  requirement 
of  paragraph  (a)(5)(ii)  of  the  NPRM  from 
the  final  rule.  FR.\  recognizes  that  since 
the  rule  11  no  burden  on 

emergen(  .  .ders  to  advise 

railroads  ot  their  staffing  capabilities  or 
their  inventories  of  specialized  rescue 
equipment,  the  railroads  would  b« 
hindered  in  their  ability  to  immediately 
determine  the  most  appropriate 
emergency  respon.se  organizations  to 
request  assistance  from  after  a  passenger 
tram  emergency  situation  develops. 
Moreover,  FRA  expects  that  the  central 
location  of  the  emergency  response 
contact  (e.g..  the  911  emergency 
o(>erations  center)  will  be  fully  aware  of 
the  capabilities  of  the  nearest  and/or 
best-equipped  emergency  responders. 
thereby  being  able  to  send  the  most 
appropriate  responders  to  the  location 
of  a  passenger  train  emergency. 
Accordingly,  if  a  train  derails  cmd  falls 
from  a  bridge  into  a  river.  FRA  would 
expect  the  emergency  responder 
organization  that  is  contacted  to 
summon  a  rescue  company  trained  in 
water  rescues  if  one  is  available. 

In  commenting  on  the  proposal. 
Amtrak  stated  that  while  it  agreed  that 
it  is  reasonable  to  expect  that  the 
emergency  preparedness  plan 
information  should  be  made  available  to 
any  affected  emergency  responder.  the 
final  rule  should  permit  railroads  to 
fulfill  this  requirement  by  providing  the 
information  to  entities  that  perform 
centralized  functions  of  collecting 
information  and  disseminating  it  to 
emergency  service  providers,  when  and 
as  needed.  Amtrak  recommended  that 
the  final  rule  not  designate  acceptable 
information  repositories,  but  rather 
provide  latitude  for  railroads  to 
communicate  effectively  with  local 
emergency  responders  through 
centralized  communication  entities 
rather  than  individually.  Amtrak 
stressed  that  since  its  nationwide  route 
system  interfaces  with  over  15.000 
emergency  response  agencies,  it  would 
not  be  feasible  to  keep  all  of  them 
supplied  with  written  instructions.  Even 
if  the  final  rule  permitted  electronic 
transmission  of  plan  information. 
Anitrak  urged  that  direct 
communication  between  individual 
railroads  and  each  emergency  responder 
organization  not  be  required. 

Subsequent  to  the  public  hearings. 
Amtrak  submitted  additional  comments 
to  FRA  on  luly  1.  1997  concerning 
distribution  of  emergency  preparedness 
plans  to  emergency  responders.  Amtrak 


stdiMii  that  it  agreed  that  applicable 
portions  of  the  emergency  preparedness 
plan  should  be  readily  available  lo  any 
affected  emergency  responder.  but 
believed  that  the  regulations  should  not 
require  direct  communication  between 
each  individual  emergency  response 
agency  and  the  railroad.  Entities  that 
perform  centralized  functions  of 
information  collection  can  disseminate 
this  information  to  emergency 
responders  as  needed.  Amtrak  noted 
that  these  entities  include  the  National 
Fire  Protection  Association  (NFPA).  the 
International  Association  of  Police 
Chiefs  (lAPC),  the  International 
Association  of  Fire  Chiefs  (lAFC), 
organizations  for  emergency  medical 
services  and  emergency  management 
agencies,  and  national  trade  magazines. 
These  organizations  could  provide  an 
effective  conduit  through  which 
railroads  can  communicate  with  the 
emergency  response  agencies  in  the 
local  communities  to  advise  them  of  the 
availability  of  emergency  plans. 

FRA  is  aware  of  tne  great  number  of 
jurisdictions  that  intercity  trains  operate 
through,  and  that  it  is  neither  simple 
nor  inexpensive  for  passenger  train 
operators  to  provide  material  and 
familiarization  to  every  outside 
emergency  response  organization  within 
all  individual  communities  along  each 
route.  Some  commuter  train  operators 
have  developed  booklets  and  videotapes 
to  illustrate  equipment  and  describe 
entry  and  evacuation  procedures  for  its 
trains  and  certain  right-of-way  facilities. 
However,  FRA  recognizes,  based  on 
Amtrak's  statements  made  at  both  the 
pre-NPRM  Working  Group  meetings  and 
in  its  written  comments,  that  because 
Amtrak  operates  through  thousands  of 
jurisdictions  with  thousands  of 
potential  emergency  responder 
organizations  located  throughout  the 
United  States,  it  would  have  difficulty 
complying  with  this  paragraph. 

VVnile  FRA  considers  the 
establishment  of  liaison  relationships 
between  railroads  involved  with  rail 
passenger  operations  and  emergency 
responders  crucial  to  achieving  the 
goals  of  the  proposed  rule,  the  agency  is 
also  fully  aware  of  the  unique 
circumstances  of  Amtrak's  operations. 
FRA  had  invited  public  comments  on 
how  Amtrak  could  best  comply  with  the 
emergency  responder  liaison 
requirement,  as  set  forth  in  the  proposed 
rule.  FRA  asked  whether  the  final  rule 
should  establish  a  different  standard  for 
railroads  that  operate  in  territories  with 
large  numbers  of  potential  emergency 
responders  to  contact,  and  requested 
that  any  commenter  proposing  two  or 
more  sets  of  standards  should  also 
suggest  what  numerical  or  mileage 


criteria  should  be  used  to  distinguish 
the  railroads,  and  state  how  these 
differing  standards  would  still  ensure 
adequate  levels  of  safety  and  emergency 
preparedness.  Regrettably,  the  only 
commenter  addressing  this  issue  was 
Amtrak.  and  its  comments  dated  July  1. 
1997  are  su  i  marized  above. 

On  Septea  ber  2.  1997.  six  FRA 
representatives  convened  a  meeting 
with  seven  members  of  Amtrak's 
management  team  at  Amtrak's  offices  in 
Washington.  DC.  to  discuss  issues 
relating  to  the  final  rule  on  Radio 
Communications  as  well  as  to 
emergency  preparedness.  A 
representative  from  the  UTU  was  also  in 
attendance.  Minutes  of  that  meeting 
have  been  placed  in  the  public  dockets 
of  both  rulemakings. 

In  pertinent  part.  FRA  challenged 
Amtrak  to  provide  information  to  FRA 
on  how  the  railroad  would  ensure  that 
the  training  materials  and  emergency 
preparedness  plan  information  would 
reach  the  literally  thousands  of 
emergency  responder  organizations  who 
might  fKJtentially  respond  to  an 
emergency  occurring  along  Amtrak's 
many  routes.  FRA  recognizes  that 
smaller  commuter  operations  will  be 
capable  of  training  the  limited  number 
of  potential  emergency  responders  along 
their  routes  on  their  railroad  equipment, 
but  that  Amtrak  lacks  the  financial 
resources  and  personnel  to  directly 
contact  thousands  of  organizaXions.  At 
the  conclusion  of  this  meeting.  FRA 
requested  that  Amtrak  submit  a 
proposal  to  FRA  on  how  it  expects  to 
achieve  compliance  with  the 
requirements  of  this  paragraph. 

In  a  letter  dated  October  27.  1997. 
Amtrak  stated  that  it  operates  intercity 
passenger  trains  on  a  route  system  of 
more  than  20.000  miles  and  reiterated 
that  as  many  as  20.000  organizations 
provide  emergency  response  services  in 
the  territories  through  which  its  trains 
operate.  While  Amtrak  noted  that  it  was 
not  feasible  to  directly  deal  with  all  of 
these  agencies,  it  acknowledged  the 
importance  of  communication 
concerning  Amtrak's  emergency 
response  plans,  both  before  and  during 
an  emergency  situation.  To  accomplish 
this  objective.  Amtrak  proposed  a 
process  for  advising  these  local  entities 
of  the  availabilities  of  Amtrak's  plans, 
distributing  copies  of  these  plans 
promptly  when  requested,  and 
providing  opportunities  for  dialogue 
concerning  these  plans.  Amtrak  also 
stressed  that  the  process  must  provide 
an  independent  check  to  determine 
whether  the  emergency  service 
responders  are  aware  of  the  availability 
of  Amtrak's  materials  and  how  they  can 
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communicate  with  Amtrak  about  them 
during  an  emergency. 

Amtrak  stated  that  the  wide  dispersal 
of  its  operations  is  markedly  different 
from  those  of  commuter  services,  which 
are  localized  in  relatively  discrete  urban 
areas.  Amtrak  encouraged  FRA  to 
develop  a  different  standard  for 
distribution  of  ,'\mtralk's  materials  from 
that  set  forth  in  paragraph  (aK.'iKi).  In 
this  regard.  Amtrak  recommended  that 
this  paragraph  provide  for  consultation 
between  Amtrak  and  FR.^  concerning 
the  effectiveness  of  initial 
communication  efforts  and  appropriate 
modifications  for  adoption  over  time. 

Amtrak  indicated  that  its  emeryencv 
preparedness  plan  will  be  able  via  the 
Inteniel  to  emergency  response 
agencies,  as  well  as  through  printed 
documents  Amtrak  will  develop 
specific  procedures  to  ensure  reasonable 
securitv  of  the  information  so  that  it  is 
not  distributed  without  some  reasonable 
assurance  of  the  status  and 
responsibility  of  the  ret;eiving  party. 
Notice  of  future  material  changes  in  the 
emergency  preparedness  plan  will  be 
provided  specifically  to  any  parties  that 
have  previously  indicated  an  interest  in 
Amtrak's  emergency  response  plans. 
Under  Amtrak  s  proposal,  emergency 
response  agencies  that  have  not 
contacted  Amtrak  would,  upon 
accessing  Amtrak's  emergency  response 
plans,  not  be  alerted  to  changes  .A.mtrak 
believes  that  such  specific  notice  would 
be  unnecessary  because  these  agencies 
had  no  specific  prior  understanding. 
However,  agencies  that  had  prior 
knowledge  would  be  alerted  to  changes 
in  facts  or  procedures  as  they  occur. 

Amtrak  also  stated  that  it  will 
establish  a  dedicated  toll-free  telephone 
number,  in  operation  24  hours  per  day. 
that  will  deal  only  with  actual 
emergencies  and  provide  information 
concerning  its  emergency  preparedness 
plan  General  requests  for  information 
will  be  responded  to  on  the  next 
business  day 

In  order  to  alert  local  agencies  to  the 
availability  of  Amtrak's  emergency 
preparedness  plan.  Amtrak  requested 
inclusion  of  its  contact  telephone 
number  in  DOT's  publication  entitled 
"North  .American  Emergency  Respon.se 
Guidebook  "  (ERG)   .Amtrak  noted  that 
the  ERG  is  in  the  hands  of  virtuallv 
every  emergency  response  agency  m  the 
United  States,  including  fire  and  resf:ue. 
emergency  medical  services,  law 
enforcement,  and  emergency 
management.  Amtrak  contended  that 
just  as  CHEMTREC  and  CHEM-TEL  are 
Usted  in  the  ERG.  the  .Amtrak 
emergency  preparedness  and  response 
toll-free  telephone  numbers  should  be 
included  so  that  local  agencies  will 


know  how  to  obtain  information  to 
familiarize  themselves  with  Amtrak's 

operations  on  a  proactive  basis  and 
where  to  turn  during  an  emergency 
situation  .Amtrak  will  also  obtain  paid 
advertising  and  other  publicity  through 
articles  in  trade  publications  for  fire  and 
rescue,  emergency  medical  services,  law 
enforcement,  and  similar  agencies 
outlining  emergencv  procedures  and 
providing  the  railroad's  contact 
telephone  number  Another  resource 
that  .Amtrak  noted  it  uses  in  major 
metropolitan  centers  on  the  Northeast 
Corridor  and  other  parts  of  the  United 
States  is  Operation  Respond.  Operation 
Respond  distnbutes  software  outlining 
floor  plans  and  schematics  of  emergency 
procedures  for  Amtrak  rolling  stock  and 
overhead  views  of  the  Northeast 
Corridor  right-of-way. 

To  ensure  the  effectiveness  of  the 
types  of  efforts  it  has  outlined.  Amtrak 
btelieves  that  it  should  implement  a 
specific  sampling  technique  with  which 
it  could  determine  whether  emergency 
agencies  selet:ted  at  random  are  aware  of 
how  to  contact  Amtrak  in  the  event  of 
an  emergency,  and  obtain  the  type  of 
information  needed  to  promptly  and 
effectively  respond   .Amtrak  proposed 
conducting  this  sampling  on  an  annual 
basis.  Amtrak  stated  that  the  sampling 
could  determine  the  degree  to  which 
agencies  are  aware  of  how  to  obtain 
such  information  and  the  type  of  actions 
that  .Amtrak  may  need  to  take  in  order 
to  improve  the  awareness  of  agencies  in 
general  concerning  the  availability  of 
information  about  .Amtrak's  emergency 
preparedness  plan.  However,  Amtrak 
stressed  that  inclusion  in  the  ERG  is  the 
most  critical  component  of  any  effort  to 
provide  a  focal  point  for  contacting 
.•\mtrak. 

FR.'\  has  carefully  reviewed  the 
contents  of  .\mtrak's  letter  dated 
October  27.  1997.  and  is  fully  cognizant 
of  Amtrak  s  desire  that  FR,^  reasonably 
regulate  the  need  to  effectively 
communicate  with  local  emergency 
responder  organizations  concerning 
.Amtrak's  emergency  preparedness  plan 
without  imposing  an  undue  burden  on 
the  railroad.  Because  of  the  large 
number  of  emergency  responders 
dispersed  throughout  Amtrak's 
territories  of  operation.  FR.^  concludes 
that  it  is  vitally  important  that  Amtrak 
and  the  host  freight  railroads  enter  into 
close  coordination  and  keep  up-to-date 
instructions  on  how  emergency 
response  information  is  to  be  reported  to 
emergency  responders.  In  order  for  any 
railroad  to  successfully  fulfill  the 
requirements  of  this  paragraph,  positive 
communication  links  must  exist 
between  the  railroad,  its  hosts  (if 
applicable),  and  the  emergency 


responder  community.  In  this  regard, 
the  maintenance  of  accurate  emergency 
telephone  numbers  for  use  by  control 
centers  in  making  emergency 
notifications  in  accordance  with 
paragraph  (a)(l)(ii)  is  even  more  crucial 
on  a  railroad  the  size  of  Amtrak. 

FRA  exjjects  that  in  making  its 
training  program  information  and 
materials  available  to  national  or  state 
training  institutes,  firefighter 
organizations,  or  police  academies,  as 
well  as  when  it  distributes  applicable 
portions  of  its  emergency  preparedness 
plan.  Amtrak  will  contact  individuals  in 
these  organizations  at  the  lowest 
possible  levels  that  are  feasible.  FRA 
concludes  that  merely  maihng  this 
information  to  the  main  address  for 
organization  will  be  ineffective  at 
achieving  the  local  outreach  efforts  to 
the  emergency  responder  community 
required  by  this  final  rule.  While  FRA 
acknowledges  that  for  the  rule  to  fully 
succeed  Amtrak  must  have  the 
assistance  of  these  organizations  starting 
at  the  highest  levels,  Amtrak  may  not 
delegate  the  responsibility  for 
communication  with  local  personnel  to 
the  top  officials  of  these  entities.  FRA 
expects  Amtrak  to  employ  its  best 
efforts  to  reach,  whether  directly  or 
through  the  assistance  of  the  hierarchy 
of  national  and  state  emergency 
response  organizations,  the  local 
emergency  responders  along  its  rail 
lines  who  could  reasonably  be  called 
up>on  to  respond  to  an  emergency 
situation. 

In  working  with  Amtrak  as  part  of  the 
review  and  approval  process  of 
§  239.201,  FRA  will  fully  consider  all 
appropriate  ideas  and  suggestions  from 
the  railroad  on  how  it  proposes  to 
achieve  the  necessary  liaison 
relationships  with  its  on-line 
responders.  While  FRA  will  not  impose 
unreasonable  expectations  on  Amtrak, 
FRA  will  not  permit  Amtrak  to  ignore 
the  vast  number  of  potential  emergency 
responder  organizations  with  which  the 
railroad  must  establish  at  least  a 
minimal  Uaison  contact. 

Finally,  in  response  to  Amtrak's 
request  to  include  its  contact  telephone 
number  in  DOT's  ERG.  FRA  notes  that 
the  ERG  is  a  guidebook  published  by  the 
Research  and  Special  Programs 
.administration  (RSPA)  (a  modal 
administration  within  DOT)  for 
firefighters,  police  and  other  emergency 
services  personnel  who  may  be  the  first 
to  arrive  during  the  initial  phase  of  a 
transportation  incident  involving 
hazardous  materials  or  dangerous  goods. 
Although  the  ERG  is  not  intended  for 
use  in  a  transportation  incident 
involving  only  a  passenger  train,  absent 
the  additional  involvement  of  hazardous 
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materials  or  dangerous  goods,  its  wide 
distribution  makes  it  an  effective 
vehicle  for  reaching  the  emergency 
responder  community  Accordingly,  at 
FRA's  request.  RSPA  has  agreed  to 
include  this  information  in  the  next 
version  of  the  ERG. 

On-Board  Emergency  Equipment 

The  requirements  of  §  239. 101(a)(6)(i) 
remain  unchanged  from  the  proposal: 
each  railroad's  emergency  preparedness 
plan  shall  indicate  the  types  of 
Qinergency  equipment  placed  on  board 
each  passenger  train  and  the  location  of 
such  equipment  on  each  passenger  car. 
Although  the  final  rule  requires  a 
minimum  of  only  one  fire  extinguisher 
and  one  pry  bar  per  passenger  car.  and 
one  flashlight  per  on-board 
crewmomber,  FRA  strongly  encourages 
each  railroad  to  voluntarily  supplement 
this  list  of  on-board  emergency 
equipment.  Further.  FRA  recognizes 
that  there  may  be  special  local  interests 
that  might  need  to  be  acconunodated, 
particularly  in  cases  of  public 
authorities  operating  passenger  train 
service  within  only  one  territory.  While 
national  uniformity  to  the  extent 
practicable  of  laws,  regulations,  and 
orders  related  to  railroad  safety  is 
important,  FRA  does  not  wish  to 
decrease  the  level  of  emergency 
preparedness  already  in  place  on  a 
passenger  railroad. 

In  reaching  the  decision  to  retain  the 
same  onboard  emet^gency  equipment 
requirements  as  proposed  in  the  NPRM. 
FRA  considered  three  sets  of  comments. 
The  first  commenter.  APTA.  said  that 
since  the  use  of  metal  pry  bars  by  non- 
railroad  personnel  on  ele<:trifled 
territory  may  create  a  significant  safety 
hazard,  the  final  rule  should  prohibit 
public  access  to  them.  APTA  also  noted 
that  theft,  tampering,  and  destruction  of 
onboard  emergency  equipment  are  big 
problems  for  commuter  railroads,  and 
asked  that  the  rule  impose  a  Federal 
penalty  for  theft,  vandalism,  or 
tampering  with  emergency  equipment, 
similar  to  penalties  imposed  by  the 
Federal  Aviation  Administration  for 
tampering  with  smoke  detectors  on 
airplanes.  The  second  commenter,  a 
private  citizen,  commented  that  in  light 
of  the  number  of  possible  unpreventable 
health  emergencies  that  can  occur  on  a 
train,  the  types  of  on-board  emergency 
equipment  should  be  expanded.  He 
believed  that  this  equipment,  along  with 
better  emergency  training  of  railroad 
ernployees.  can  save  many  lives. 

The  third  commenter.  the  LIRR. 
indicated  that  while  it  supports  the  idea 
of  having  one  fire  extinguisher  per 
(>assenger  car.  the  LIRR's  diesel  fleet 
does  not  have  any  fire  extinguishers  at 


the  present  time,  except  on  locomotives. 
The  LIRR  stated,  however,  that  its  entire 
diesel  passenger  coach  fleet  is 
scheduled  to  be  replaced  beginning  in 
1997.  The  LIRR  noted  that  the  Electric 
MU  Heet  operates  in  married  pairs;  the 
Ml  fleet  (758  total)  was  built  between 
1968-1972  and  has  one  fire  extinguisher 
per  married  p>air,  while  the  M3  fleet 
(174  total)  was  built  in  1985-66  and  has 
a  fire  extinguisher  opposite  each 
operating  cab  in  every  car.  The 
modification  of  758  Ml  cars  will  require 
funding  and  time.  The  age  of  the  Ml  car 
fleet  is  reaching  its  useful  life,  and  LIRR 
stated  that  it  is  beginning  preparation  of 
a  capital  investment  to  replace  the  Ml 
portion  of  the  electric  fleet.  LIRR  asked 
for  relief  for  both  the  diesel  and  Ml 
fleet. 

Regarding  the  issue  of  pry  bars,  the 
LIRR  noted  that  it  operates  in  an  area 
100  miles  long  with  11  branches,  with 
181  fire  departments  throughout  Long 
Island.  New  York.  The  LIRR  stated  that 
the  average  response  time  of  emergency 
responders  is  only  approximately  10 
minutes,  and  indicateid  that  the 
responders  are  trained  on  LIRR 
equipment  and  have  state-of-the-art 
rescue  equipment.  The  LIRR  believed 
that  retrofitting  of  all  LIRR  equipment 
would  not  provide  a  higher  level  of 
safety  than  what  is  already  provided  by 
the  responders.  and  thought  that  pry 
bars  would  be  difficult  to  keep  or 
maintain  on  railroad  equipment  open  to 
the  public.  If  LIRR  is  subject  to  the  pry 
bar  requirement,  the  railroad  stated  that 
it  will  seek  relief  through  the  waiver 
process. 

In  order  to  assist  the  agency  in 
determining  whether  to  revise  the 
requirements  of  §  239.101(a)(6)(i).  FRA 
asked  for  comment  about  whether 
special  circumstances  exist  in  local 
jurisdictions  throughout  the  country  on 
a  categorical  basis,  requiring  railroads  to 
meet  more  stringent  requirements  than 
the  minimum  quantities  of  on-board 
emergency  equipment  set  forth  in  the 
proposed  rule.  Specifically,  FRA  invited 
comments  on  what  types  and  quantities 
of  on-board  emergency  equipment 
railroads  are  currently  required  to  carry 
pursuant  to  laws  in  the  local 
jurisdictions  in  which  they  op>erate,  and 
was  curious  as  to  the  reasons  for  these 
more  stringent  requirements.  Depending 
on  the  comments  received,  FRA  noted 
that  it  might  adopt  the  minimums  set 
forth  in  the  text  of  the  proposed  rule  or 
decide  to  broaden  the  coverage  of 
paragraph  (a)(6)(i)  by  specifying 
additional  types  or  quantities,  or  both, 
of  on-board  emergency  equipment  that 
some  or  all  railroads  must  carry  on  each 
passenger  car.  FRA's  decision  to  adopt 
paragraph  (a)(6)(i)  as  proposed  is  based 


largely  upon  the  fact  that  FRA  received 
little  public  comment  on  this  issue. 

FRA  recognizes  that  since  the  focus  of 
this  rule  is  to  ensure  that  emergency 
responders  arrive  promptly  at  the  scene 
of  an  accident,  rather  than  to  train  on- 
board personnel  to  act  as  emergency 
responders,  the  rule  must  not  impose 
onerous,  irrelevant,  or  duplicative 
emergenc>'  equipment  requirements  on 
railroads.  FRA  is  aware  that  emergency 
responder  units  will  generally  arrive  at 
the  scene  of  a  passenger  train  emergency 
fully  equipped  with  pr\'  bars,  pick  axes, 
fire  fighting  equipment,  and  other 
assorted  specialized  rescue  items. 
However,  in  deciding  to  mandate  in  the 
final  rule  that  railroads  must  carry  fire 
extinguishers,  pry  bars,  and  fiashlights 
on  board  trains.  FRA  concluded  that 
certain  emergency  situations  can  prove 
so  life-threatening  and  time-sensitive 
that  train  crews  and  passengers  must 
take  immediate  action  to  maximize  the 
likelihood  of  survival. 

Certainly,  in  the  event  of  a  small  fire 
taking  place  on  board  a  passenger  train, 
the  availability  of  a  working  fire 
extinguisher  in  each  passenger  car  could 
prevent  a  minor  problem  from  turning 
into  a  tragic  event  before  emergency 
responders  are  able  to  respond  to  the 
emergency.  Also,  a  fire  may  start  in  a 
small  area  or  limited  location  on  a  train, 
where  crewmembers  or  passengers 
might  be  capable  of  containing  the  fire 
(e.g.,  a  smoldering  cigarette  on  a 
passenger  coach  seat),  thereby  avoiding 
the  need  to  involve  outside  emergency 
responders  at  all.  While  FRA  recognizes 
that  firefighters  carry  all  sorts  of  rescue 
equipment,  including  pry  bars, 
sometimes  the  threat  from  an  emergency 
is  so  immediate  and  severe  that  there  is 
no  opportunity  to  wait  for  emergency 
responders  to  arrive  and  rescue  people. 
Accordingly,  the  availability  of  a  pry  bar 
in  each  passenger  car  will  enable 
crewmembers  and  passengers  to  exit  the 
train  through  an  emergency  window 
exit  in  the  event  that  the  rubber 
stripping  cannot  be  removed 
accordingly  to  plan  and  circumstances 
do  not  permit  awaiting  the  arrival  of 
emergency  responders.  Also,  for 
example,  a  pry  bar  can  be  useful  in 
prying  open  an  end  door  on  a  passenger 
car  that  is  lying  on  its  side  after  a 
derailment.  Finally,  since  emergencies 
can  happen  at  night  in  isolated 
locations,  a  flashlight  is  an  important 
tool  for  guiding  passengers  safely  off  the 
train  during  an  evacuation  and 
minimizing  the  likelihood  of  people 
tripping  in  the  dark,  unfamiliar 
landscape.  In  addition,  flashlights  can 
prove  invaluable  in  the  event  that  a 
train's  primary  and  backup  electrical 
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systems  fail  during  the  course  of  an 
emergency  situation. 

FRA  recognizes  that  some  railroads 
will  have  unique  problems  associated 
with  meeting  the  minimum 
requirements  of  this  paragraph,  either 
due  to  certain  atypical  aspects  of  their 
operations,  concerns  about  theft  or 
vandalism,  or  compliance  with  laws  in 
the  local  jurisdictions  in  which  thev 
currently  operate.  While  FRA  expects 
each  railroad  to  mai<e  every  effort  to 
incorporate  these  minimum 
requirements  into  its  emergency 
preparedness  plan.  FR.^  acknowledges 
that  situations  mav  arise  where 
requiring  strict  adherence  to  the 
requirements  of  this  paragraph  may 
prevent  or  impede  rail  passenger 
transportation  that  is  in  the  public 
interest   As  a  result,  FR,'^  intends  that 
the  emergency  planning  approach  allow 
railroads  to  develop  approaches  to 
providing  safe  rail  passenger 
transportation  that  do  not  meet  all  of  the 
on-board  emergency  equipment 
standards,  but  compensate  by  providing 
alternatives  that  afford  equivalent  levels 
of  safety.  Accordingly,  any  railroad  that 
believes  it  cannot  or  should  not  have  to 
comply  with  the  specifit  requirements 
of  pa.-agraph  (a)(B)(i),  may  submit  a 
waiver  request  to  FR.^  in  accordance 
with  49  CFR  part  211   While  submission 
of  such  a  request  does  not  guarantee  it 
will  be  granted,  every  waiver  request 
will  be  duly  considered 

This  paragraph  does  not  require 
railroads  to  instruct  their  passengers 
about  either  the  location  or  use  of  the 
on-board  emergency  equipment.  As 
anticipated  in  the  NPRM.  FRA  has 
crafted  a  final  rule  that  avoids 
micromanagement  of  the  provisions  of  a 
railroad's  emergency  preparedness  plan. 
FRA  recognizes  that  passengers  might 
benefit  from  receiving  routine 
instructions  about  the  location  and 
operation  of  on-board  emergency 
equipment  during  each  train  trip,  in  the 
event  that  the  crewmembers  are  injured 
or  otherwise  unable  to  access  the 
equipment  before  the  outside  emergency 
responders  arrive.  However,  FR.^  is  also 
aware  from  its  consultations  with  the 
Working  Group  that  pilferage  of  on- 
board emeryencv  equipment  is  a  serious 
problem  on  many  passenger  railroads, 
and  that  specifically  fo<:using  the 
attention  of  pas.sengers  on  where  the 
equipment  is  located  would  only 
exacerbate  the  problem   Clearly,  the 
equipment  can  only  help  both 
crewmembers  and  passengers  during  an 
emergency  if  it  is  available  for  proper 
use.  Also,  members  of  the  VN'orking 
Group  stressed  that  regular  riders  on 
intercity  or  commuter  operations  are 
probably  already  familiar  with  the  on- 


board emergency  equipment  by  virtue  of 
their  frequent  presence  on  the  train,  and 
would  not  benefit  from  any  additional 
required  information. 

First-aid  Kits  on  Intercity  Passenger 
Trains 

FRA  has  added  as  a  new  requirement 

to  the  final  rule  in  paragraph 
239.101(a)(6)(ii)  concerning  first-aid  kits 
on  intercity  passenger  trains.  In 
commenting  on  the  N'PRM,  the  UTU 
requested  that  all  passenger  trains  be 
equipped  with  a  first-aid  kit  as  an 
emergency  tool,  and  urged  that  the  kit 
contain  personal  protection  equipment 
for  the  trained  personnel  who  will  be 
rendering  first  aid  and  CFR.  .^t  the  very 
least,  the  LTX^  stated  that  the  kit  should 
contain  rubber  gloves,  and  the  plastic 
gloves  and  the  mouth  shields  for  CFR. 
At  the  working  group  meeting  held  in 
Washington.  D.C.  on  August  28,  1997, 
many  of  the  members  agreed  that  while 
commuter  trains  mav  operate  in  densely 
populated  areas  that  are  close  to 
emergency  medical  senices,  intercity 
trains  often  operate  through  sparsely 
populated  remote  regions  of  the  United 
States  that  have  limited  road  access  for 
use  by  emergent  >•  responders. 
Accordingly,  to  recognize  the  unique 
operational  challenges  presented  by  the 
operation  of  intercit\  service,  FRA 
believes  that  crewmembers  onboard 
each  of  these  trains  must  have  access  to 
at  least  one  first-aid  kit  that  contains  the 
necessary'  supplies  to  clean  and  dress  a 
minor  wound  until  professional 
responders  t^n  arrive  at  the  scene. 

Since  FR,^  does  not  intend  for  the 
first-aid  kit  to  substitute  for  appropriate 
medical  attention  from  a  physician  or 
hospital,  the  final  rule  limits  the 
minimum  required  contents  of  the  first- 
aid  kit  to  only  gauze  pads,  bandages, 
wound  cleaning  agent,  scissors, 
tweezers,  adhesive  tape,  and  latex 
gloves  Since  proper  use  of  these  items 
should  be  self  evident  to  both  members 
of  a  train  crew  and  the  traveling  public, 
the  final  rule  does  not  impose  any 
specific  requirement  on  railroads  to 
train  their  employees  on  the  use  of  first- 
aid  kits.  Of  course.  FRA  does  not  intend 
to  discourage  railroads  from  voluntarily 
incorporating  such  training  into  its 
emergency  preparedness  program. 

In  response  to  APTAs  concern  about 
theft,  tampering,  and  vandalism  of  on- 
board emergency  equipment  bv  both 
railroad  passengers  and  other  members 
of  the  public,  FRA  has  included 
language  in  the  section-bv-section 
analysis  of  §  239. 1 1  to  remind  the 
general  public  that  FR.A  may  impose  a 
civil  penalty  upon  any  individual  who 
willfully  causes  a  railroad  to  be  in 
violation  of  any  requirement  of  this  part. 


Take  for  example,  a  railroad  that 
supplies  each  of  its  passenger  cars  with 
one  fire  extinguisher  and  one  pry  bar, 
and  provides  each  of  its  on-boiard 
crewmembers  with  one  flashlight.  By 
equipping  its  train  with  all  of  these 
items,  the  railroad  would  then  be  in  full 
comphance  with  the  minimum 
requirements  of  §  239.101(a)(6)(i). 
Accordingly,  if,  unbeknownst  to  the 
railroad,  a  vandal  pilfers  a  fire 
extinguisher  from  one  of  the  passenger 
cars  while  the  train  is  in  service  FRA 
can  impose  a  civil  penalty  upon  that 
vandal  for  causing  the  railroad  to  be  in 
violation  of  49  CFR  part  239. 

For  purposes  of  enforcement  bv  FRA 
of  §  239.101(a)(6)(i)  and  (ii),  the  phrase 
"in  service"  means  a  passenger  car  that 
is  in  passenger  service,  i.e.,  the 
passenger  car  is  carrying,  or  available  to 
carry,  fare-fwying  passengers.  A 
passenger  car  is  not  in  service  if  it  is: 
being  hauled  for  repairs  and  is  not 
carrying  passengers;  in  a  repair  shop  or 
on  a  repair  track;  on  a  storage  track  and 
is  not  carrying  passengers;  or  is  moving 
without  passengers  in  deadhead  status. 
FRA  v\nll  impose  a  civil  penalty  for 
passenger  equipment  that  is  missing  on- 
3oard  emergency  equipment  or  first-aid 
kits  (in  the  case  of  railroads  providing 
intercity  passenger  train  service)  only  if 
the  railroad  had  actual  knowledge  of  the 
facts  giving  rise  to  the  violation,  or  a 
reasonable  person  acting  in  the 
circumstances  and  exercising  reasonable 
care  would  have  had  that  knowledge. 
Accordingly,  since  FRA  is  not 
employing  a  strict  liability  standard  in 
enforcing  §  239.101(a)(6).  FRA  would 
ordinarily  not  impose  a  dvil  penalty  on 
the  railroad  for  the  actions  of  a  vandal. 
However,  once  the  railroad  personally 
discovers  or  is  otherwise  notified  that  a 
piece  of  emergency  equipment  or  a  first- 
aid  kit  is  missing.  FRA  expects  the 
railroad  to  replace  the  missing  item 
before  the  passenger  car  (or  train,  as 
appropriate)  is  again  placed  in  service 
on  a  subsequent  calendar  day.  In  this 
regard,  FRA  will  expect  each  railroad  to 
ensure  its  compliance  with 
§  239.101(a)(6)  by  performing  whatever 
daily  interior  mechanical  inspection 
requirements  that  eventually  result  from 
the  rulemaking  on  passenger  equipment 
safety  standards.  See  proposed 
§  238.305  of  this  chapter.  62  FR  49772. 
49773, and  49808. 

On-board  Emergency  Lighting 

The  rulemaking  on  passenger 
equipment  safety  standards  will  address 
the  issue  of  permanent  emergency 
lighting  on  passenger  rail  cars.  Whatever 
requirements  eventually  appear  in  the 
new  set  of  regulations  at  49  CFR  part 
238.  §  239.101(a)(6)(iii)  states  that 
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aux..  ■  lighting  must  lie 

avail.!  ^lance  in  an  emergency 

and  should  be  routinely  maintained  and 
replaced  as  necessary.  Section 
239.101(a)(6)(ii)  has  been  renumbered  in 
the  final  rule  due  to  addition  of  the 
requirement  for  first-aid  kits  on  intercity 
passenger  trains.  Further,  the  final  rule 
specifies  the  duration  times  for  both 
brilliant  illumination  and  continuous  or 
intermittent  illumination  after  the  onset 
of  an  emergency  situation.  The  final  rule 
does  not  require  that  every  rail 
passenger  car  have  such  lighting,  but  the 
train  itself  must  carry  enough  portable 
lighting  to  facilitate  orderly  passenger 
evacuation. 

In  its  comments  on  this  issue  at  the 
NPRM  stage  of  this  proceeding. 
METROLINK  stated  that  FRA  needed  to 
define  the  clause  "auxiliary  portable 
lighting  must  be  accessible."  and 
questioned  whether  a  flashlight  is  an 
acceptable  form  of  such  lighting.  FItA 
intends  for  a  handheld  flashlight,  such 
as  a  "D"  cell  flashlight,  to  be  one  of  the 
means  of  satisfying  the  auxiliary 
portable  lighting  requirement;  the  final 
rule  text  has  been  expanded  to  include 
a  handheld  flashlight  as  an  example  of 
an  auxiliary  portable  lighting  source. 
Further.  FRA  considers  auxiliary 
portable  lighting  as  accessible  when  the 
lighting  sources  are  reasonably  available 
for  use  by  a  train's  crew  and  its 
passengers  within  several  minutes  of  the 
onset  of  the  emergency.  Since  every 
emergency  situation  is  unique,  FRA 
cannot  expect  a  railroad  to  determine  in 
advance  precise  locations  for  locating 
the  auxiliary  portable  lighting  so  that 
every  passenger  and  crewmember  on  the 
train  is  always  within  immediate  reach 
of  the  lighting.  Accordingly,  FRA 
expects  each  rai  Iroad  to  act  reasonably 
and  make  its  best  educated  guess,  based 
upon  its  types  of  rail  equipment  and  the 
nature  of  its  operations,  on  where  to 
place  auxiliary  lighting  so  that  it  will 
likely  be  accessible  af^er  the  onset  of  an 
emergency. 

Omniglow  commented  that 
chemiluminescence  is  the  production  of 
light  from  a  non-heat  generating 
chemical  reaction,  and  utilizes  a 
fluorescent  molecule,  a  key 
intermediate,  and  a  catalyst.  Omniglow 
stated  that  the  key  chemical 
components  are  separated  by  a  specially 
designed  capsule  contained  within  a 
lar^r,  translucent  plastic  form,  and  that 
when  light  is  desired,  the  outer  plastic 
container  is  manipulated  by  the 
consumer,  breaking  the  inner  ampule, 
which  allows  the  ingredients  to  mix  and 
produce  Ught.  After  arguing  that  each 
rail  passenger  car  should  be  equipped 
with  portable  lighting  capable  of 
fostering  passenger  evacuation,  and 


nuiiiig  tnat  rKA  win  pemiit  a  Handled 
flashlight,  such  as  a  flashlight  with  a 
"D"  cell,  to  be  one  of  the  means  of 
satisfying  the  auxiliary  portable  lighting 
requirement,  Omniglow  stated  that  its 
15"  high  intensity  lightstick  would 
satisfy  this  requirement.  In  this  regard, 
Omniglow  observed  that  its  lightstick  is 
a  high-intensity,  non-explosive,  non- 
hazardous,  weatherproof  light  source, 
with  a  four  year  shelf  life. 

FRA  will  not  endorse  the  product  of 
a  specific  company  by  determining 
whether  a  railroad's  use  of  that  product 
will  enable  it  to  comply  with  the 
emergency  lighting  requirements  of  this 
paragraph.  The  only  issue  before  FRA  in 
evaluating  whether  a  source  of  auxiliary 
portable  lighting  satisfies  a  railroad's 
emergency  planning  need  is  whether  the 
lighting  is  both  accessible  during  an 
emergency  and  provides  the  requisite 
levels  and  time  intervals  of 
illumination,  as  specified  in  paragraph 
239.101{aK6)(iii)(A)  and  (B).  If  a  railroad 
can  satisfy  the  regulatory  parameters  of 
this  paragraph  by  using  Oraniglow's 
lightsticks.  FRA  will  take  no  exception 
to  the  product's  use. 

Safety-Awareness  Programs  for 
Passengers 

Finally,  paragraph  239.101(a)(7) 
requires  railroads  to  make  passengers 
aware  of  emergency  procedures  to 
follow  before  an  emergency  situation 
develops,  thus  enabling  them  to  respond 
properly  during  the  emergency.  All 
passenger  awareness  e^orts  must 
emphasize  that  passengers  must  follow 
the  directrons  of  the  train  crew  during 
an  emergency.  If  passengers  are  on  a 
disabled  train,  but  are  not  injured  or 
facing  imminent  danger,  they  could 
safely  await  the  arrival  of  trained 
emergency  responders  with  appropriate 
evacuation  equipment.  However,  in  a 
serious  emergency  involving  smoke  or 
fire,  passengers  may  have  to  evacuate 
the  train  before  emergency  responders 
arrive.  Thus,  operators  of  rail  passenger 
service  should  take  steps  to  increase 
passenger  awareness  about  basic 
evacuation  procedures.  Since 
passengers  could  inadvertently 
jeopardize  their  own  safety,  it  is 
appropriate  for  them  to  take  the 
initiative  only  if  the  crewmembers  are 
incapacitated. 

Passenger  railroads  must  educate 
passengers  about  their  role  in 
cooperating  in  emer^ncies  by 
conspicuously  and  legibly  posting 
emergency  instructions  inside  each 
passenger  car.  and  by  utilizing  at  least 
one  or  more  additional  methods, 
including  those  designated  in  this 
paragraph,  to  provide  safety  awareness 
information.  The  suggested  methods 


include  distributing  pamphlets,  posting 
information  in  stations  on  signs  or  on 
video  monitors,  and  the  review  of 
procedures  by  crewmembers  via  public 
address  announcements.  However,  as 
set  forth  in  the  preceding  "Discussion  of 
Comments  and  Conclusions"  portion  of 
this  document  under  the  heading  of 
item  number  3.  FRA  also  encourages 
railroads  to  pursue  alternative 
innovative  means  of  conveying 
passenger  safety  information.  All 
brochures  and  signage  must  emphasize 
that  passengers  must  follow  the 
directions  of  the  train  crew  during  an 
emergency. 

Altnough  paragraph 
239.101(a)(7)(ii)(A)  permits  a  railroad  to 
fulfill  the  secondary  passenger 
education  requirement  of  the  final  rule 
by  making  on-board  announcements, 
FRA  does  not  specify  the  frequency 
with  which  these  announcements 
should  be  made  during  a  train  run.  FRA 
believes  that,  with  regard  to  intercity 
service,  aimouncements  are  appropriate 
after  at  least  each  major  passenger  pick- 
up point,  and  commenters  were  invited 
in  the  NPRM  to  suggest  ways  of 
providing  safety  information  to  all  new 
riders  without  becoming  repyetitious  to 
the  remaining  passengers.  Since  no 
public  comments  were  received  on  this 
specific  issue,  FRA  has  elected  to  permit 
broad  fiexibility  to  railroads  in 
determining  the  appropriate  frequency 
of  on-board  announcements  in  the  event 
that  they  select  this  secondary'  method 
to  disseminate  information  to 
passengers.  In  addition,  while  the  final 
rule  requires  railroads  to  utilize  only 
one  additional  method  to  distribute 
safety  awareness  information  to  the 
traveling  pubUc.  FRA  encourages 
railroads  to  employ  as  many  of  the 
options  as  possible  based  on  operating 
and  budgetary  considerations. 

Despite  FRAs  encouragement  of  the 
use  of  innovative  techniques,  the 
information  in  the  various  sources  of 
passenger  safety  awareness  information 
must  be  consistent  in  content  and 
sufficient  for  first-time  users  of  the 
railroad,  but  not  so  overwhelming  as  to 
arouse  undue  concern.  All  information 
must  be  printed  or  spoken  in  English, 
but  railroads  serving  large  non-English 
speaking  communities  should  consider 
providing  information  in  other 
languages  as  well.  Materials  for  persons 
who  are  visually  impaired  should  be 
printed  in  large  type  format  and  in 
braille.  Finally,  for  persons  with  other 
types  of  disabilities,  appropriate 
passenger  awareness  materials  should 
provide  information  about  evacuation 
pohcies  and  procedures  and  other 
emergency  actions,  to  the  extent 
practicable, 
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Passenger  awareness  education 
should  include  information  that  may 
permit  passengers  to  accnmplish  the 
following: 

•  Recognize  and  immediately  report 
potential  emergencies  to  crewmembers; 

•  Recognize  hazards; 

•  Recognize  and  know  how  and  when 
to  operate  appropriate  emergency- 
related  features  and  equipment,  such  as 
fire  extinguishers,  train  doors,  and 
emergency  exits;  and 

•  Recognize  the  potential  special 
needs  of  fellow  passengers  during  an 
emergency,  such  as  children,  the 
elderly,  and  disabled  persons, 

FRA  had  asked  for  public  comment 
on  whether  the  final  rule  should  include 
fixed  timeframes  in  which  railroads 
must  provide  their  passengers  with 
additional  methods  of  safety  awareness 
information,  and  urged  commenters  to 
supply  scientific  or  soc;iological  data 
and/or  cost  estimates  in  support  of  their 
suggested  time  inter\als.  The  general 
recommendation  of  the  commenters  was 
that  the  final  rule  should  leave  the 
features  of  the  awareness  programs  to 
each  railroad's  discretion,  and  that  the 
key  component  of  this  requirement 
should  be  flexibility  so  that  railroads 
can  utilize  the  right  mix  of  passenger 
communication  techniques. 

Based  upon  FRAs  consideration  of 
this  issue,  instead  of  specifying  fixed 
maximum  time  intervals  between 
utilizing  the  additional  forms  of 
program  activity.  FK.\  will  allow  the 
railroads  to  determine  the  optimal 
frequency  that  best  serves  their 
passengers  and  their  operations.  FRA 
expects  that  as  the  traveling  public 
grows  more  accustomed  to  reading  and 
understanding  the  emergency 
instructions  postea  inside  all  passenger 
cars  on  bulkhead  signs,  seatback  decals, 
or  seat  cards  the  need  for  redundant 
reminders  (e.g.,  on-board 
announcements,  ticket  envelope  safety 
information,  or  public  service 
announcements),  especially  at  frequent 
time  intervals,  will  greatly  diminish. 
Moreover,  depending  on  the  additional 
method  selected,  different  time  intervals 
may  be  appropriate.  For  example,  while 
it  may  be  suitable  for  a  railroad  to 
distribute  safety  awareness  information 
on  a  seat  drop  every  three  months,  the 
railroad  may  conclude  that  it  shouid 
arrange  for  public  service 
announcements  on  a  weekly  basis. 

Passenger  Surveys 

Paragraph  239.101(a)(7)(iii)  of  the 
NPRM  would  have  required  railroads  to 
perform  surveys  of  their  passengers  in 
order  to  learn  how  successful  the 
passenger  awareness  program  activities 
are  in  apprising  passengers  of  the 


procedures  that  must  be  followed 
during  an  emergency.  As  set  forth  in  the 
preceding  "Discussion  of  Comments 
and  Conclusions'  portion  of  this 
document  under  the  heading  of  item 
number  3,  the  survey  requirement  and 
its  accompanying  recordkeeping  burden 
have  been  deleted  from  the  final  rule. 

1 3.  Passenger  Train  Emergency 
Simulations:  Section  239.103 

Section  239  103  recognizes  that  one  of 
the  most  effective  training  techniques  is 
a  simulation  of  specific  emergency 
scenarios.  Simulations  may  vary  from  a 
small-scale  drill  or  tabletop  exercise  for 
just  one  train  crew  or  control  center 
operator,  to  a  full-scale  emergency 
exercise  involving  several  levels  of 
railroad  management  that  includes  the 
voluntary  participation  of  fire 
departments,  ambulance  cind  emergency 
medical  service  units,  local  police, 
sheriff  and  state  police  organizations, 
local  emergency  auxiliary  groups,  and 
state  and  federal  regulatory  agencies. 
While  simulations  are  primarily 
designed  to  demonstrate  that  railroad 
employees  can  quicklv  and  efficiently 
manage  an  emergency  situation  to 
ensure  that  emergency  responders  arrive 
quickly,  simulations  are  also  intended 
to  determine  whether  train  crews  are 
properly  trained  to  get  passengers  out  of 
an  imperiled  train. 

As  FRA  noted  in  the  NPRM,  the 
tabletop  exercise  is  the  simplest  to  stage, 
as  it  involves  only  a  meeting  room  and 
knowledgeable  managers  and  employees 
from  the  passenger  train  operator  and 
the  appropriate  responding 
organizations  who  voluntarily 
participate.  For  an  imaginary 
emergency,  the  actions  to  be  taken  by 
the  appropriate  personnel  are  described; 
the  time,  equipment,  and  personnel 
necessary  are  estimated;  and  potential 
problems  are  predicted.  Conflicts  of 
functional  areas,  lack  of  equipment, 
procedural  weaknesses  or  omissions, 
communication  difficulties,  and 
confusing  terminology  are  among  the 
problems  which  can  be  identified. 

Passenger  train  operators  can  drill 
their  train  crews,  other  on-board 
personnel,  supervisors,  and  control 
center  operators  on  emergency  operating 
procedures  b\  posing  a  hypothetical 
emergency  for  employees  to  resolve 
without  dispatching  emergency 
responders  to  the  scene.  A  drill  could 
also  involve  the  voluntary  participation 
of  personnel  of  a  particular  response 
organization,  e.g.,  a  fire  department.  The 
same  type  of  problems  as  indicated  for 
the  tabletop  exercise  can  be  identified, 
and  the  actual  response  capabilities  of 
persormel  in  terms  of  their  knowledge  of 


procedures  and  equipment  can  be 
evaluated. 

FRA  recognizes  that  full-scale 
emergency  exercises  require  weeks  of 
carefully  organized  plans  involving  all 
participating  organizations  and  involve 
the  expenditure  of  funds  for  both  the 
training  and  the  actual  full-scale 
exercise.  Recording  or  videotaping  the 
scenes  and  conversations  in  key  areas  of 
the  exercise  itself  can  serve  as  valuable 
classroom  training  for  later  years.  A  full- 
scale  exercise  is  the  total  application  of 
the  resources  of  the  passenger  railroad 
of)erator  and  the  voluntarily 
participating  emergency  response 
organizations.  Such  an  exercise  can 
reveal  the  degree  of  familiarity  of  both 
the  passenger  train  system  and 
emergency  response  organization 
personnel  with  train  operations,  the 
physical  layout  of  trains,  right-of-way 
structures  and  wayside  facilities, 
emergency  exits,  and  emergency 
equipment.  Thus,  shortcomings  in  the 
emergency  preparedness  plan  and 
specific  response  protocols  and 
procedures,  as  well  as  equipment,  can 
be  identified  and  corrected. 

In  the  NPRM,  FRA  questioned 
whether  tabletop  exercises  should  be 
afforded  the  same  weight  in  the  final 
rule  as  full-scale  simulations  for 
purposes  of  demonstrating  the  readiness 
of  a  railroad  to  successfully  react  to  a 
passenger  train  emergency.  FRA  also 
stated  that  the  final  rule  might  require 
that  each  railroad  conduct  a  minimum 
number  of  its  simulations  as  full-scale 
exercises.  In  this  regard,  FRA  was 
skeptical  as  to  whether  a  tabletop 
exercise  could  equal  the 
comprehensiveness  of  a  full-scale 
exercise  and  be  a  highly  effective  means 
of  determining  whether  a  railroad  is 
adequately  prepared  for  the  likely 
variety  of  emergency  scenarios  that 
could  occur  on  its  lines,  as  well  as  an 
important  training  tool  for  the  train 
crews,  control  center  employees,  and 
members  of  the  emergency  responder 
community  who  elect  to  participate.  In 
contemplating  during  the  NPRM  stage  of 
this  proceeding  whether  to  strengthen 
the  emergency  simulation  requirement. 
FRA  was  aware  that  realistic  full-scale 
simulations  that  enable  all  participants 
to  practice  using  the  on-board 
emergency  equipment  and  emergency 
exits  (and  encourage  the  emergency 
responders  to  become  personally 
familiar  with  passenger  equipment  and 
applicable  railroad  of>erations)  could 
prove  invaluable  in  helping  railroads 
and  the  emergency  responder 
community  to  manage  real  emergencies 
in  ways  that  tabletop  exercises  cannot. 
However,  FRA  was  also  aware  that  the 
financial  and  logistical  costs  of 
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conducting  full-scale  simulations  are 
undoubtedly  higher,  including  the  need 
to  close  railroad  tracks  during  the  hours 
of  the  simulation,  opportunity  costs  for 
the  railroads  due  to  lost  use  of  the 
passenger  equipment  that  is  employed 
in  the  simulations,  unavailability  of 
firefighting  and  rescue  equipment  for 
other  emergencies  while  the  simulations 
are  being  conducted,  and  salary  costs  for 
many  or  all  of  the  simulation 
participants. 

In  order  to  best  determine  whether  the 
final  rule  should  require  full-scale 
emergency  simulations  in  conjunction 
with  tabletop  exercises,  or  perhaps  in 
place  of  such  exercises.  FRA  noted  that 
it  would  carefully  weigh  the  expecied 
costs  and  potential  benefits  of  all 
available  options.  FRA  sought  public 
comment  on  the  perceived  effectiveness 
of  both  full-scale  emergency  simulations 
and  tabletop  exercises,  including  a 
discussion  of  whether  tabletop  exercises 
can  achieve  the  equivalent  level  of 
emergency  preparedness  as  full-scale 
simulations.  FRA  was  particularly 
interested  in  receiving  comments  from 
the  emergency  responder  community, 
especially  from  those  members  who 
have  participated  in  either  emergency 
simulations  or  actual  emergency 
situations  with  railroads. 

Based  upon  FRA's  review  of  the 
public  comments  and  our  careful 
consideration  of  the  significant  issues 
concerning  emergency  simulations.  FRA 
has  modified  §239.103  to  require  that 
all  of  the  simulations  that  a  railroad 
must  perform  are  done  full  scale.  While 
FRA  still  encourages  railroads  to 
supplement  their  emergency 
preparedness  planning  by  voluntarily 
conducting  tabletop  exercises  in 
addition  to  full-scale  emergency 
simulations.  FRA  concludes  that  the 
safety  objet;tives  of  emergency- 
preparedness  planning  are  best  served 
by  railroads  conducting  at  least  a 
minimal  number  of  comprehensive,  full- 
scale  exercises.  FRA  believes  that  the 
combination  of  full-scale  simulations 
and  the  requirement  contained  in 
§  239.101(a)(5)  for  each  railroad  to 
develop  a  training  program  available  to 
all  on-line  emergency  responders  who 
could  reasonably  be  expected  to 
respond  during  a  passenger  train 
emergency  situation,  enable  railroads  to 
best  prepare  for  the  likely  varieties  of 
emergency  scenarios  that  could  occur 
on  their  lines.  A  detailed  discussion  of 
the  change  in  the  simulation 
requirement  from  the  NPRM  stage  of 
this  proceeding,  as  well  as  a  general 
discussion  of  the  new  requirement  that 
railroads  develop  training  programs  for 
emergency  responders  and  their 
organizations,  is  included  in  the 


preceding  "Discussion  of  Comments 
and  Conclusions"  portion  of  this 
document  under  item  number  2. 

To  achieve  a  maximum  level  of 
effectiveness,  full-scale  drills  and 
exercises  should  reinforce  classroom 
training  in  emergency  response  and 
passenger  evacuation  for  the  p>assenger 
train  operator  personnel  and  the 
emergency  response  units  who 
voluntarily  participate.  Procedures 
should  also  be  included  to  teach 
personnel  to  identify  the  emergency  and 
distinguish  its  unique  demands,  and  to 
follow  through  with  the  appropriate 
responses.  In  addition,  the  full-scale 
drills  and  exercises  should  be  planned 
to  minimize  hazards  which  could  create 
an  actual  emergency  or  cause  injuries 
and  to  provide  a  mechanism  for 
simultaneous  testing  and  reinforcement 
of  emergency  operating  procedures  for 
specific  types  of  emergencies  and 
evacuation  procedures.  Moreover,  the 
full-scale  drills  and  exercises  should 
test  the  communication  capabilities  and 
coordination  of  the  passenger  operatoi' 
with  the  emergency  responders.  as  well 
as  the  operability  and  effectiveness  of 
emergency  equipment. 

Paragraph  (b)  nas  been  modified  to 
require  each  railroad  that  provides 
commuter  or  other  short-haul  passenger 
train  service  to  conduct  a  full-scale 
emergency  simulation  at  least  once 
during  every  two  calendar  years, 
provided  that  its  operations  include  less 
than  150  route  miles  and  less  than  200 
million  passenger  miles  annually.  For 
larger  commuter  or  other  short-haul 
passenger  o[)erations,  i.e..  those  whose 
operations  include  at  least  150  route 
miles  or  at  least  200  million  passenger 
miles  annually,  a  full-scale  simulation  is 
required  at  least  once  during  each 
calendar  year.  For  all  intercity  passenger 
operations,  regardless  of  the  number  of 
route  miles  or  passenger  miles,  a  full- 
scale  simulation  is  required  at  least  once 
during  each  calendar  year.  The  final 
rules  does  not  distinguish  on  the  basis 
of  major  lines  for  purposes  of  permitting 
railroads  to  select  locations  for  their 
emergency  simulations.  However,  in 
crafting  the  final  rule  to  limit  the 
number  of  required  simulations.  FRA 
recognizes  that  full-scale  simulations 
carry  higher  financial  and  logistical 
costs  than  do  tabletop  exercises,  and 
that  railroads  will  reach  a  greater 
representative  sample  of  the  emergency 
responder  community  by  offering 
training  programs  in  accordance  with 
§  239.101(a)(5)  to  responders  who  may 
lack  opportunities  to  partake  in  actual 
simulations. 

Since  FRA  has  determined  that  a  train 
crew  on  a  commuter  or  other  short-haul 
operation  will  usually  operate  a  train 


along  the  same  line  for  an  extended 
period  of  time,  and  that  emergency 
responder  organization  personnel  tend 
to  be  line-specific  in  terms  of  their 
familiarity  with  a  railroad's  operations, 
it  is  crucial  that  each  affected  railroad 
provide  adequate  opportunities  along  all 
of  its  major  lines  for  its  employees  and 
the  responder  community  to  obtain 
emergency  response  information  and 
training  opportunities.  While  FRA 
anticipates  that  each  commuter  or  short- 
haul  railroad  will  conduct  full-scale 
emergency  simulations  as  frequently  as 
possible  on  its  entire  system,  the  final 
rule  supplements  the  revised  simulation 
requirement  with  the  comprehensive 
liaison  requirements  of  §  239.101(a)(5) 
so  that  each  railroad  can  best  reach  the 
most  heavily  traveled  portions  of  its 
system  while  conserving  limited 
resources.  In  this  regard,  FRA 
recognizes  that  while  emergency 
responder  organizations  tend  to  be 
densely  located  along  the  major  lines  of 
commuter  and  short-haul  railroad 
operations,  it  is  not  necessary  for  each 
railroad  to  run  full-scale  simulations  on 
all  of  its  major  lines  according  to  a  fixed 
timetable,  provided  that  the  railroad 
maintains  proper  liaison  relationships 
with  the  affected  responders. 

In  addition  to  the  final  rule  setting 
forth  the  requirement  for  each  affected 
railroad  to  perform  its  full-scale 
emergency  simulations  without  regard 
to  whether  the  railroad  specifically 
includes  all  of  its  major  lines,  FRA  also 
does  not  expect  the  railroad  to  require 
all  of  its  employees  who  are  trained 
under  the  emergency  preparedness  plan 
to  attend  the  simulations.  Moreover. 
FRA  does  not  expect  each  railroad  to 
invite  all  potential  emergency 
responders  to  participate  who  are 
located  along  the  portion  of  the  railroad 
subject  to  the  simulation.  While  FRA 
hopes  that  over  the  long  term  all 
railroad  employees  involved  in  the 
operation  of  passenger  train  service,  as 
well  as  all  applicable  members  of  the 
emergency  responder  community,  will 
have  the  opportunity  to  participate  in 
this  valuable  training  exercise  and 
enhance  their  individual  emergency 
preparedness  skills,  the  simulations  are 
also  intended  to  identify  shortcomings 
in  each  railroad's  emergency 
preparedness  plan  and  specific  response 
protocols  and  procedures.  The  railroad 
must  discuss  the  identified  weaknesses 
and  overall  effectiveness  of  the 
emergency  preparedness  plan  with  the 
simulation  participants  at  the  debriefing 
and  critique  session  held  under 
§  239.105,  and  then  initiate  any 
appropriate  improvements  and/or 
amendments  to  the  plan.  As  part  of  this 
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review  process,  the  railroad  is  also 
expected  to  revise  its  employee  training 
program  under  §  239.101(a)(2)  and 
modify  its  liaison  relationships  with 
members  of  the  emergency  responder 
community  established  under 
§  239.101(a)(5).  based  upon  the 
identified  shortcomings  of  the  railroad's 
emergency-preparedness  planning. 
Accordingly,  while  the  final  rule  does 
not  mandate  that  affected  railroads 
conduct  numerous  simulations  along  all 
of  its  major  lines  so  as  to  include  every 
possible  participant.  FR.^  concludes 
that  the  lessons  learned  from  the 
mandatoPt'  debriefing  and  critique 
sessions  and  the  interactions  that  occur 
within  the  required  liaison  relationships 
will  have  far  reaching  benefits. 

In  order  to  ensure  tliat  each  affected 
railroad  evaluates  its  overall  emergency 
response  capabilities  through  careful 
selection  of  the  appropriate  scenarios 
and  locations  on  its  lines  for  the 
emergency  simulations,  the  final  rule 
requires  each  railroad  to  organize 
simulations  that  will  adequately  test  the 
performance  of  the  railroad's  program 
over  time  under  the  variety  of 
emergency  situations  that  could 
reasonably  be  expected  to  occur  on  the 
operation.  For  example,  a  railroad 
operating  in  territory  that  includes 
underground  tunnels  will  need  to 
conduct  simulations  to  test  the 
railroad's  ability  to  ensure  employee 
and  passenger  safety  during  an 
emergency  situation  occurring  in  this 
unique  environment.  Adequate  lighting 
and  sources  of  air  in  tunnels  and 
underwater  tubes  are  critical  for 
successful  passenger  evacuation  during 
emergencies.  Further,  emergency 
responders  depend  on  sufficient  lighting 
for  visibility  during  fire  suppression  and 
rescue  operations.  If  the  railroad  intends 
to  evacuate  pmssengers  by  using  cross 
passages  and/or  fire  doors  leading  to  the 
opposite  track  area,  or  a  separate  center 
passageway  between  the  adjacent  track 
areas,  the  simulation  should  include 
practice  in  the  requisite  evacuation 
protocols  and  procedures. 

In  the  case  of  a  railroad  providing 
intercity  passenger  service  involving  a 
number  of  lines  operated  over  long 
distances,  such  as  the  coast-to-coast 
service  provided  by  Amtrak.  the  need 
for  the  railroad  to  carehiUy  plan  its 
simulations  and  concurrently  examine 
the  effectiveness  of  its  emergency 
preparedness  plan  under  a  variety  of 
scenarios  becomes  cnicial.  Many  of 
Amtrak's  lines  nin  for  hundreds  of 
miles  through  remote  locations  that 
could  include  risks  from  tunnel 
mishaps,  natural  disasters  (e.g.,  fires, 
floods,  and  earthquakes),  hazardous 
material  leaks,  and/or  acts  of  terrorism. 


Further,  because  of  the  length  of  time 
required  to  travel  these  lines,  the  same 
train  will  be  operated  by  more  than  one 
crew  and  may  involve  operation  over 
the  line  of  a  freight  railroad.  Since 
Amtrak's  lines  traverse  numerous 
populated  communities  throughout  the 
United  States,  an  emergency  situation 
could  require  the  assistance  of  any 
number  of  potentially  thousands  of 
emergency  responders  from  these 
locations 

While  FRA  is  not  requiring  operators 
of  intercity  service  to  conduct 
additional  emergency  simulations  along 
its  lines  in  order  to  reach  a  greater 
proportion  of  employees  and  members 
of  the  emergency  response  community, 
we  do  expect  such  railroads  to  plan 
simulations  that  sufficiently  test  the 
elements  of  their  emergency 
preparedness  plan  under  the  variety  of 
circumstances  that  could  occur  in 
intercity  service.  .Although  FRA 
recognizes  that  the  length  and  diversity 
of  Amtrak's  operations  limit  the 
potential  benefits  from  resources  spent 
on  conducting  emergency  simulations, 
the  final  rule  requires  Amtrak  to 
conduct  a  minimum  of  only  one  full- 
scale  emergency  simulation  per 
calendar  year  on  any  selected  portion  of 
its  entire  system,  without  regard  to 
whether  the  simulation  takes  place  on  a 
particular  business  unit  or  other  major 
organizational  element.  Although  FRA 
considered  imposing  more  rigorous 
requirements  in  the  final  rule  on  Amtrak 
(and  other  operators  of  intercity  service) 
in  order  to  ensure  the  requisite  level  of 
emergency  prepstredness,  FRA  will 
instead  rely  upon  the  thoroughness  of 
the  liaison  activities  and  programs 
initiated  by  Amtrak  in  accordance  with 
§  239.101(a)(5). 

A  detailed  discussion  of  FRA's 
liaison-relationship  expectations  for 
Amtrak  is  included  in  the  preceding 
"Section-by-Section  Analysis"  portion 
of  this  document  under  §239.101  (a)(5). 
That  discussion  section  outlines 
Amtrak's  September  2,  1997  meeting 
with  FRA,  during  which  the 
participants  discussed  the  issue  of 
developing  a  program  for  distributing 
Amtrak's  emergency  preparedness  plan 
to  emergency  service  providers  located 
in  areas  through  which  Amtrak 
operates,  and  also  summarizes  Amtrak's 
written  submission  to  FRA  dated 
October  27,  1997  addressing  the  same 
topic. 

By  considering  each  of  the  emergency 
scenarios  that  could  possibly  occur  on 
the  different  segments  of  the  railroad 
(e.g.,  simulations  of  a  derailment  at  a 
remote  location  where  emergency 
responder  assistance  is  not  immediately 
available,  an  on-board  fire  inside  a 


tunnel  or  on  a  bridge,  a  derailment 
involving  a  freight  train  carrying  a 
hazardous  materials  spill,  etc.),  Amtrak 
can  carefully  design  a  program  to  fulfill 
its  overall  emergency  response  needs. 
By  combining  optimal  use  of  the 
required  minimum  number  of 
emergency  simulations  with  a 
comprehensive  training  program  offered 
to  emergency  responders  as  part  of  the 
liaison  relationship,  FRA  concludes  that 
a  passenger  railroad  as  diverse  as 
Amtrak  (which  operates  coast-to-coast 
service  under  a  wide  variety  of 
operating  conditions  through  the 
jurisdictions  of  numerous  emergency 
responders)  can  best  achieve  the 
emergency  preparedness  goals  of  this 
rule  throughout  its  entire  system 
without  expending  a  disproportionate 
amount  of  its  limited  resources. 

Since  FRA  has  decided  to  scale  back 
the  simulation  requirement  to  involve 
only  one  meaningful  full-scale 
simulation  (performed  either  annually 
or  every  two  years  depending  on  the 
size  of  the  railroad).  FRA  believes  it  is 
imperative  that  all  railroads  be  required 
to  studv  and  evaluate  their  emergency 
response  capabilities  in  controlled 
settings  enabling  them  to  carefully  plan 
their  full-scale  emergency  scenarios. 
Accordingly.  FRA  has  modified  the  final 
rule  to  prohibit  a  railroad  from  counting 
either  a  tabletop  exercise  or  the 
activation  of  its  emergency 
preparedness  plan  during  an  actual 
emergency  situation  toward  the 
simulation  requirement. 

However,  since  FRA  recognizes  that 
full-scale  emergency  exercises  require 
extensive  planning  and  commitment  of 
human  resources,  the  final  rule  permits 
a  railroad  to  postpone  a  scheduled  full- 
scale  simulation  for  up  to  180  days 
beyond  the  applicable  calendar  year 
completion  date  if  the  railroad  has 
activated  its  emergency  response  plan 
after  a  major  emergency.  The 
postponement  period  permits  the 
railroad  to  properly  deal  with  the 
aftermath  of  an  actual  major  emergency, 
defined  in  paragraph  (d)  to  cover  an 
unexf>ected  event  related  to  passenger 
operations  that  results  in  serious  injury 
or  death  to  one  or  more  persons 
combined  with  reportable  property 
damage,  without  the  added  stress  or 
logistical  burden  of  immediately 
conducting  a  simulation.  During  this 
postponement,  FRA  expects  the  railroad 
to  measure  the  effectiveness  of  its 
emergency  preparedness  plan  in 
conjunction  with  the  debriefing  and 
critique  session  held  pursuant  to 
§  239.105.  and  then  improve  or  amend 
its  plan,  or  both,  as  appropriate,  in 
accordance  with  the  information 
developed.  Paragraph  (c)  also  requires 
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imulation.  if  appropriate,  based  upon 
the  lessoii:>  learned  from  its  response  to 
the  actual  emergency. 

Although  paragraph  (c)  allows  a 
limited  exception  under  which  a 
railroad  may  postpone  a  scheduled  full- 
scale  simulation,  the  calendar  timetable 
remains  the  same.  Take,  for  example,  a 
commuter  railroad  whose  operations 
include  250  million  passenger  miles 
annually  and  has  a  full-scale  emergency 
simulation  scheduled  for  December  1  of 
calendar  year  2001.  but  has  a  major 
emergency  situation  occur  on  November 
15.  In  accordance  with  the  terms  of 
§239.103(bK2).  the  railroad  is  required 
to  conduct  a  minimum  of  one  full-scale 
emergency  simulation  during  calendar 
year  2001  and  another  one  during 
calendar  year  2002.  Although. 
§  239.103(c)  permits  the  railroad  the 
option  of  postponing  its  full-scale 
simulation  for  calendar  year  2001  from 
December  1,  2001  until  lune  29.  2002. 
the  deadline  for  the  full-scale 
simulation  for  calendar  year  2002 
(assuming  that  the  postpone  exception 
of  paragraph  (c)  does  not  become  an 
issue  during  calendar  year  2002) 
remains  at  December  31,  2002. 

1 4.  Debriefing  and  Critique:  Section 
239  105 

Section  239.105  recognizes  the  value 
of  conducting  a  formal  evaluation 
process  after  the  occurrence  of  either  an 
actual  emergency  situation  or  a  full- 
scale  emergency  simulation  exercise  to 
determine  what  lessons  can  be  learned. 
To  increase  the  effectiveness  of  the 
evaluation  of  an  emergency  simulation, 
railroad  personnel  should  be  designated 
as  Hvaluators  to  provide  a  perspective 
on  how  well  the  emergency 
preparedness  plan  and  procedures  were 
carried  out.  Although  not  required  by 
the  Hnal  rule,  railroads  are  also 
ancouraged  to  invite  outside  emergency 
response  organizations  and  other 
outside  observers  to  participate  as 
evaluators.  Evaluators  should  be  given 
copies  of  the  railroad's  emergency 
preparedness  plan  before  the  simulation 
is  conducted,  and  a  preliminary  meeting 
should  be  held  to  familiarize  the 
evaluators  with  the  drill  or  exercise  and 
assign  functional  areas  of  concern  for 
evaluation  (e.g.,  communications, 
evacuation  times)  Depending  on  the 
elaborateness  of  the  simulntion. 
evaluators  may  al.so  choose  to  use  video 
cameras  to  rec:ord  the  sequence  of 
events,  actions  of  personnel,  and  use  of 
emergency  equipment. 

FRA  did  not  propose  a  speciRc 
deadline  in  the  NPRM  by  which  each 
railroad  must  conduct  its  debrieHng  and 
critique  session  after  each  passenger 


iruin  emergency  situation  or  full-scale 
simulation.  In  addition.  FRA  did  not 
receive  any  public  comments  or 
recommendations  from  members  of  the 
Working  Group  on  an  appropriate 
timeframe.  In  order  to  encourage 
railroads  to  conduct  the  required 
debriefing  and  critique  sessions  in  a 
timely  and  reasonable  period  of  time, 
thereby  maximizing  the  railroad's 
emergency-preparedness  benefits  from 
the  experience,  FRA  has  revised  the 
final  rule  to  require  that  these  sessions 
be  held  no  later  than  60  days  after  the 
emergency  situation  or  simulation  takes 
place.  Of  course,  while  FRA  is 
providing  a  maximum  timeframe  of  60 
days,  FRA  expects  that,  in  the  majority 
of  cases,  railroads  will  hold  these 
valuable  sessions  within  only  30  days  of 
the  emergency  situation  or  simulation. 

The  purpose  of  a  debriefing  and 
critique  session  is  to  review  with 
railroad  personnel  the  reports  of 
evaluators,  to  present  comments  or 
observations  from  other  persons,  and  to 
assess  the  need  for  any  remedial  action, 
either  to  correct  deficiencies  or  to 
generally  improve  the  effectiveness  of 
the  emergency  operations  and 
procedures.  In  addition,  the  debriefing 
and  critique  session  provides  an 
excellent  opportunity  for  the  railroad  to 
determine  the  effectiveness  of  its 
passenger  awareness  program  activities. 
For  example,  if  an  emergency  situation 
requires  passengers  to  evacuate  the 
train,  the  session  should  determine  if 
everyone  onboard  correctly  followed  the 
safety  instructions  of  the  crewmembers 
and  was  aware  of  the  emergency 
window  and  door  exit  locations  and 
their  means  of  operation. 

Persons  responsible  for  conducting 
the  sessions  should  be  instructed  by  the 
railroad  to  ask  questions  that  will  test 
emergency  preparedness  procedures, 
assess  training,  and  evaluate  equipment. 
After  a  simulation,  these  persons  shall 
debrief  all  participants  (including 
simulated  victims,  if  any)  who  can  offer 
valuable  insights  and  thus  help  the 
railroad  to  revise  its  procedures.  The 
debriefing  session  should  help  to 
determine  what  emergency 
preparedness  or  response  procedures 
could  not  be  used  because  of  the  special 
circumstances  of  either  the  train  or  the 
passengers,  and  whether  coordination 
'  between  the  railroad  and  the  emergency 
responders  requires  improvement. 

■fhe  above  method  of^conducting  post- 
simulation  debriefing  and  critique 
sessions  should  also  be  used  by 
railroads  to  evaluate  reactions  to  actual 
emergencies.  Weaknesses  in  emergency 
preparedness  procedures  and 
equipment  and  areas  for  improving 
training  should  be  identified,  and  the 


railroad  shall  amend  its  emergency 
preparedness  plan  in  accordance  with 
§  239.201.  All  persons  involved  shall  be 
debriefed. 

Although  FRA  did  not  receive  any 
substantive  comments  on  the  need  to 
conduct  debriefing  and  critique  sessions 
in  order  to  accomplish  the  stated  goal  of 
improving  the  effectiveness  of 
emergency  preparedness  plans,  some 
commenters  did  request  that  FRA 
explicitly  state  in  the  rule  text  the 
circumstances  under  which  the 
requirement  to  conduct  a  debriefing  and 
critique  session  would  be  triggered.  In 
this  regard.  Amtrak  commented  that 
debriefing  and  critique  sessions  can  be 
useful  in  determining  the  effectiveness 
of  emergency  response  procedures  and 
in  developing  improvements,  but 
represent  substantial  undertakings  by 
railroad  personnel  (possibly  including 
both  an  operating  and  host  railroad)  and 
representatives  of  emergency  response 
agencies.  Amtrak  recommended  that 
FRA  not  require  full  debriefing  and 
critique  sessions  after  accidents  where 
no  threat  to  passengers  on  the  train 
requiring  a  possible  evacuation  or  other 
similar  major  response  existed.  Where 
there  was  such  a  threat.  Amtrak 
suggested  that  FRA  require  a  full 
debriefing  and  critique  session  only 
after  situations  during  which  the 
Incident  Command  System  (ICS).  or  an 
equivalent  multi-jurisdictional 
emergency  response  system,  was 
activated.  Amtrak  noted  that  the  ICS 
was  originally  developed  by  the 
National  Fire  Academy,  and  had  been 
endorsed  by  FEMA.  EPA.  and  DOT. 
When  such  systems  are  activated,  the 
participation  and  resources  of  numerous 
local  emergency  response  agencies  and 
the  railroad  must  be  coordinated;  this 
coordination  is  the  most  meaningful  test 
of  an  emergency  response  plan's 
effectiveness. 

Amtrak  stated  that  for  situations  when 
the  ICS  was  not  activated,  a  smaller- 
scale  debriefing  and  critique  session 
might  be  appropriate.  Amtrak 
acknowledged  that  the  proposal  did  not 
require  a  debriefing  and  critique  session 
after  each  grade  crossing  or  trespasser 
accident,  but  requested  that  this 
exception  be  stated  explicitly  in  the  rule 
text.  Amtrak  also  requested  that  the  rule 
text  exclude  a  debriefing  and  critique 
session  when  there  is  no  risk  to  persons 
on  the  train  that  would  require  the  type 
of  evacuation  or  other  emergency 
response  contemplated  by  the 
regulations.  Amtrak  opined  that  there  is 
little  benefit  to  performing  post-accident 
evaluations  when  there  was  no  risk  to 
persons  on  the  train  that  required  a 
prompt,  coordinated  response  involving 
both  railroads  and  emergency 
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responders.  Since  Amtrak  is  involved  in 

approximately  one  grade  crossing  or 
trespas.ser  incident  even,-  other  day.  a 
requirement  to  conduct  a  debriefing  and 
critique  session  after  such  occurrences 
would  be  burdensome. 

C.MTR.MN  commented  that  the 
debriefing  requirement  fails  to  establish 
the  threshold  or  norms  that  trigger  a 
debriefing  and  critique  session 
CALTRAIN  argued  that  this  decision 
should  be  made  by  railroad 
management,  with  the  exception  of 
simulation  drills  and  tabletop  exercises, 
which  typically  conclude  with  a 
debriefing  and  cntioue 

APTA  commented  that  under  the 
proposal,  a  commuter  railroad  must 
conduct  a  debriefing  after  eyery 
passenger  train  emergency   APTA 
suggested  that  VR.\  reyise  the  rule  to 
add  a  threshold  before  the  debriefing 
requirement  is  triggered,  and 
recommended  that  the  requirement  be 
triggered  only  when  a  ma|or  emergency 
affects  fne  or  more  passengers.  As 
proposed,  APTA  argued  that  the 
proyision  would  he  costly  to  comply 
with  and  annoy  passengers,  without  any 
corresponding  benefit  to  rail  safety.  For 
example,  a  passenger  heart  attack  would 
trigger  the  debriefing  requirement.  In 
addition,  APT.^.  noted  that  the 
opportunity  for  pas.senger  fraud  is  much 
greater,  since  a  passenger  being 
debnefed  may  attempt  to  collect  money 
from  the  railroad  for  a  nonexistent 
injury. 

Although  METROLINK  did  not 
address  the  issue  of  establishing  a 
threshold  level  in  the  final  rule  that 
would  trigger  the  debriefing  and  critique 
requirement,  it  did  comment  before 
issuance  of  the  NPRM  that  if  a 
commuter  railroad  did  a  tabletop 
exercise  or  simulation,  it  could  not 
follow  the  criteria  of  the  proposal  for  a 
debriefing   During  a  table  exercise  or 
simulation,  a  railroad  does  not  usually 
notify  the  emergency  responders  via  the 
normal  means  of  r  ommunication,  does 
not  respond  yia  normal  emergency 
conditions  (code  three  with  lights  and 
sirens),  and  does  not  involve  real 
passengers  in  the  simulation.  As  noted 
in  FR.A's  preceding    Discussion  of 
Comments  and  Conclusions"  portion  of 
this  document  (item  number  2),  as  well 
as  in  the  sectional  analysis  of  §  239.103, 
the  final  rule  prohibits  a  railroad  from 
counting  a  tabletop  e\erc;ise  toward  the 
simulation  requirement  of  the  final  rule. 
Accordingly.  METROLINK's  concern  is 
no  longer  relevant 

A  substituted  paragraph  (b)  has  been 
added  to  t)  239  lO.S  to  set  forth  the 
limited  circumstances  under  which  a 
debriefing  and  critique  session  is  not 
required  after  a  railroad  has  activated  its 


emergency  preparedness  plan.  Upon 

reyjew  of  the  comments   FR,\ 
recognizes  the  potentially  significant 
commitment  of  resources  that  such  a 
session  can  involve,  and  does  not  wish 
to  impose  this  obligation  on  railroads 
unless  the  evaluation  process  would 
focus  on  ways  to  improve  the 
effectiveness  of  the  emergency 
preparedness  plan  m  ways  that  would 
benefit  passengers  on  board  the  train. 
Since  emergency  situations  involving 
significant  threats  to  the  safety  or  health 
of  train  passengers  that  require 
immediate  attention  may  entail  a  variety 
of  unique  fad  patterns,  the  railroad 
employees  and  passengers  involved  in 
the  invaluable  debriefing  and  critique 
exen:;ise  can  help  individuals  involved 
in  future  incidents  benefit  from  a 
prompt  and  coordinated  response  from 
the  railroad  and  the  emergency 
responder  community.  However, 
because  collisions  of  the  type  set  forth 
in  paragraph  (b)  occur  with  greater 
regularity  and  involve  more  predictable 
fact  patterns  [e,g,,  a  motor  vehicle  at  a 
gated  crossing  circumvents  a  lowered 
gate  arm  and  is  hit  by  a  passenger  train, 
with  no  one  on  the  train  suffering  an 
injury),  debriefing  and  critique  sessions 
after  these  incidents  would  quickly 
become  repetitive  in  nature 
Accordingly,  FRA  would  burden  the 
railroads,  yet  achieve  only  a  marginai 
benefit  to  rail  safety. 

In  accordance  with  the  above  change 
in  the  final  rule,  while  the  term 
"emergency  or  emergency  situation"  is 
defined  in  §  239  7  of  this  part  to  include 
a  collision  with  a  person,  including 
suicides,  FR.A  does  expect  a  railroad  to 
conduct  a  debriefing  and  critique 
session  after  every  grade  crossing 
accident.  Although  the  railroad  would 
still  be  expected  to  invoke  its  emergency 
preparedness  plan  m  the  event  of  any 
grade  crossing  accident,  the  goal  of  this 
final  rule  is  to  ensure  that  railroads 
effectively  and  efficiently  manage 
passenger  tram  emergencies 
.A.ccordingl\-.  FRA  does  not  intend  for 
the  debriefing  and  critique  requirements 
of  this  section  to  apply  when  an 
emergency  situation  involves  only  a 
motorist  or  pedestrian  who  has  been 
injured  or  killed,  but  does  not  affect  the 
passengers  onboard  the  train.  Of  course, 
if  a  grade  crossing  accident  leads  to  an 
evacuation  of  the  passenger  tram  (e.g..  a 
gasoline  truck  collides  with  the  side  of 
a  passenger  train,  and  diesel  fuel  begins 
to  leak  from  the  locomotive,  creating  the 
risk  of  a  fire  or  an  explosion),  then  a 
railroad  must  conduct  a  post-accident 
debriefing  and  critique  session.  In 
addition,  a  railroad  cannot  count  its 
activation  of  the  emergency 


preparedness  plan  under  these 
circumstances,  or  any  other 
circumstances,  for  purposes  of  satisfying 
the  emergency  simulation  requirements 
of  §239,103. 

While  a  significant  derailment  with 
one  or  more  injured  passengers  or  a  fire 
on  a  passenger  train  would  undoubtedly 
involve  significant  threats  to  passenger 
safety,  and  therefore  require  a  debriefing 
and  critique  session,  the  proposed  rule 
left  open  the  question  of  what  other 
types  of  emergency  situations  would 
trigger  the  requirements  of  this  section. 
The  NPRM  sought  public  comment  on 
what  sorts  of  situations,  or  "significant 
threats,"  FRA  should  include  in  the 
final  rule  under  the  definition  of 
"emergency"  or  "emergency  situation" 
set  forth  in  §  239.7,  Although  no 
comments  were  received,  FRA  has 
revised  the  definition  of  "emergency"  or 
"emergencv'  situation"  in  §  239,7  to 
include:  derailments:  a  fatality  at  a 
grade  crossing:  a  passenger  or  employee 
fatality,  or  an  illness  or  injury  to  one  or 
more  crewmembers  or  passengers 
requiring  admission  to  a  hospital;  an 
evacuation  of  a  passenger  train;  and  a 
security  situation  (e.g,,  a  bomb  threat). 

The  final  rule  does  not  prescribe  an 
FRA  form  or  other  substantive 
questionnaire  to  be  used  at  the 
debriefing  and  critique  sessions,  or  set 
forth  specific  questions  to  be  asked  after 
a  full-scale  simulation  or  actual 
emergency.  Paragraph  (c)  simply 
requires  the  railroad  to  determine,  by 
whatever  means  it  selects,  the 
effectiveness  of  its  emergency 
preparedness  plan;  specifically,  the 
functional  capabilities  of  the  on-board 
communications  equipment,  the 
timeliness  of  the  required  emergency 
notifications,  and  the  overall  efficiency 
of  the  emergency'  responders  and  the 
emergency  egress  of  the  passengers. 
Although  the  requirements  of  paragraph 
(c)  were  included  in  the  NPRM  as 
paragraph  (b),  the  requirements  remain 
essentially  unchanged  under  its  new 
designation,  except  for  some  minor 
stylistic  changes 

In  the  NPRM,  FRA  had  invited 
comments  on  whether  the  final  rule 
should  specify  additional  types  of  issues 
that  must  be  addressed  by  railroads  at 
debriefing  and  critique  sessions  (in 
addition  to  the  five  issues  required  to  be 
addressed  in  paragraph  (c)).  or  whether 
each  railroad  should  retain  some 
flexibility  to  develop  its  own  approach 
to  conducting  these  sessions.  FTIA  did 
not  receive  any  comments  on  this  issue. 
Upon  further  deliberation.  FRA 
concludes  that  if  a  railroad  rigorously 
analyzes  its  emergency'  response 
scenario  in  accordance  with  the  five 
required  subparagraphs  to  paragraph  (c). 
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identiri«d  by  im      •      ;«[  and  critique 
BMsion,  there  is  no  ne«d  to  impose  any 
additional  requirements  in  the  Hnal 
rule.  Nevertheless,  still  FRA  encourages 
railroads  to  voluntarily  di»r,u.s.s  any  or 
all  of  the  following  questions  at  their 
debriefing  and  critique  sessions: 

•  Did  on-board  personnel  try  to 
initiate  a  radio  call  immediately? 

•  How  long  did  it  take  for  on-board 
personnel  to  reach  and  inform  the 
control  center  of  the  emergency 
situation? 

•  What  was  the  method  of 
notification  to  the  control  center?  Was 
the  method  an  onboard  radio  or  a 
wayside  radio  (if  equipped)? 

•  Was  there  adequate  radio 
communication  equipment'  Was  it  used 
properly?  Did  it  work  properly? 

•  Did  onboard  personnel  know  the 
proper  emergency  telephone  number  to 
call  from  the  wayside  telephone? 

•  Did  on-board  personnel  identify 
him/herself  to  the  control  center  by 
name  and  location? 

•  Did  onboard  personnel  report  the 
number  (approximate  or  actual,  as 
appropriate)  and  status  of  the 
passengers? 

•  Did  on-board  personnel  make 
audible,  appropriate  announcements  to 
passengers?  How  many  minutes  elapsed 
afler  the  simulation  or  emergency  began 
before  the  first  announcement  was 
made? 

•  Did  on-board  personnel  properly 
operate  the  Bre  extinguishers? 

•  Did  on-board  personnel  request 
deenergization  of  the  third  rail  or 
catenary  power? 

•  Dia  onboard  personnel  request  the 
halting  of  train  movements? 

•  How  long  did  it  take  for  the  first 
emergency  response  unit  to  arrive  at  the 
emergency  scene? 

•  How  long  did  it  take  to  completely 
evacuate  the  train  or  right-of-way 
structure  or  wayside  facility  or 
extinguish  a  fire  (real  or  simulated),  or 
both? 

Of  course,  during  the  course  of  FRA's 
review  of  the  implementation  and 
effectiveness  of  the  debriefing  and 
critique  requirement  in  the  final  rule, 
FRA  will  analyze  whether  this 
requirement,  as  written,  achieves  the 
desired  improvements  in  emergency 
preparedness.  This  review  will 
determine  whether  the  experiences  of 
railroad  employees,  railroad  passengers, 
and  members  of  the  emergency  response 
community  indicate  that  FRA  should 
require  railroads  to  consider  any  or  all 
of  the  above  questions  during  their 
debriefing  and  critique  sessions.  Based 
on  FRA's  evaluation,  the  agency  may 
initiate  further  rulemaking  activity  or 


otJier  approf  •  on  to  ensure  that 

this  elemenl  .;ency  preparedness 

planning  is  sufficiently  addressed. 

In  orcfer  to  achieve  the  goals  of  this 
section,  and  to  comply  with  the 
debriefing  and  critique  recordkeeping 
requirement  of  paragraph  (d).  evalualors 
should  be  provided  with  critique  sheets, 
to  be  collected  and  used  in  the 
debriefing  and  critique  sessions 
conducted  by  the  raih-oads.  At  a 
minimum,  whatever  documentation  the 
railroad  selects  to  comply  with 
paragraph  (d)  shall  contain  the  date(s) 
and  location(s)  of  the  simulation  and  the 
debriefing  and  critique  session,  and 
should  include  the  names  of  all 
participants  at  each  session.  Under  the 
final  rule,  the  critique  sheets,  or 
equivalent  records,  must  be  maintained 
by  the  railroad  at  its  system  and 
applicable  division  headquarters  for  two 
calendar  years  af^er  the  end  of  the 
calendar  year  to  which  they  apply,  and 
be  made  available  for  FRA  and  State 
inspection  and  copying  during  normal 
business  hours.  Although  the 
requirements  of  paragraph  (d)  were  set 
forth  in  the  NPRM  as  paragraph  (c).  the 
requirements  remain  essentially 
unchanged  under  its  new  designation. 
One  notable  distinction  is  that  while  the 
NPRM  was  silent  as  to  how  long  the 
debriefing  and  critique  records  needed 
to  be  retained,  the  final  rule  imposes  a 
retention  period  of  two  years.  A  second 
distinction  is  that  while  the  NPRM  was 
silent  on  what  specific  information  the 
records  of  the  debriefing  and  critique 
sessions  needed  to  include,  the  final 
rule  states  that  each  record  must  include 
the;  date  and  location  of  the  passenger 
train  emergency  situation  or  full-scale 
simulation:  date  and  location  of  the 
debriefing  and  critique  session;  and 
names  of  all  participants  in  the 
debriefing  and  critique  session. 

15.  Emergency  Exits:  Section  239  107 

In  the  course  of  normal  passenger 
train  operations,  persons  enter  and  exit 
passenger  cars  at  a  station  platform 
through  doors  on  the  side  of  the  train. 
However,  when  a  disabled  train  cannot 
be  moved  to  the  nearest  station, 
alternative  evacuation  methods  must  be 
employed.  Emergency  access  to  and 
egress  from  a  passenger  car  may  be 
achieved  through  outside  doors,  end 
doors,  and  windows.  In  some 
emergencies,  such  as  when  a  fire  is 
confined  to  a  single  passenger  car, 
persons  may  be  moved  through  the  end 
door(s)  to  an  adjacent  car.  In  other 
emergencies,  transfer  of  all  the 
passengers  from  the  disabled  train  may 
be  required. 

Not  all  pwssenger  cars  have  vestibule 
side  doors  on  both  ends,  and  in  some 


equipment,  operation  of  these  doors  has 
required  considerable  effort,  including 
hand  tools.  If  a  power  loss  occurs, 
crewmembers  may  be  unable  to  open 
either  or  both  of  the  car  vestibule  side 
doors  from  the  normal  key  control 
station  in  the  car.  If  side-door 
emergency  controls  permit  opening  of 
only  one  sliding  door,  it  could  prove 
difficult  to  move  certain  individuals 
through  it.  Also,  if  the  vestibule  side 
doors  cannot  be  opened  immediately 
from  either  the  inside  or  the  outside, 
persons  may  panic  and  could  be  injured 
as  others  attempt  to  leave  the  car. 

As  FRA  noted  in  the  NPRM  stage  of 
this  proceeding,  commuter  railroads 
have  agreed  to  FT^'s  request  that 
arrangements  requiring  hand  tools 
(coins  and  pencils)  be  retrofitted.  The 
issue  of  relocation  of  manual  releases  is 
being  addressed  in  the  rulemaking  on 
Passenger  Equipment  Safety  Standards 
(FRA  Docket  No.  PCSS-1).  and  the 
Passenger  Equipment  Safety  Standards 
Working  Group  will  be  evaluating  other 
improvements  in  door  design  and 
operation.  Section  239.107(a)  requires 
that  all  doors  intended  by  a  railroad  to 
be  used  during  an  emergency  situation 
be  proj>erly  marked  inside  and  outside, 
ana  that  the  railroad  post  clear  and 
understandable  instructions  for  their 
use  at  the  designated  locations. 
However,  in  contrast  to  the  broad 
definition  of  "passenger  car"  contained 
in  part  223  of  this  chapter,  the  text  of 
the  final  rule  has  been  revised  to  reflect 
the  fact  that  the  marking  requirements 
for  emergency  door  exits  on  passenger 
cars  do  not  apply  to  self-propelled 
passenger  cars  designed  to  carry 
baggage,  mail,  or  express. 

Section  239.107(a)(1)  requires  that  the 
emergency  egress  exits  be 
conspicuously  and  legibly  marked  on 
the  inside  of  the  car  with  luminescent 
material  or  be  properly  lighted.  FRA 
realizes  that  during  an  emergency  the 
main  power  supply  to  the  passenger 
cars  may  become  inoperative  and  that 
crewmembers  with  portable  flashlights 
may  be  unavailable.  Since  lack  of  clear 
identification  or  lighting  could  make  it 
difficult  for  passengers  to  find  the 
emergency  door  exits,  the  final  rule 
requires  luminescent  material  on  all 
emergency  egress  door  exits  (or 
secondary  auxiliary  lighting  near  these 
exits)  to  assist  and  speed  passenger 
egress  from  the  train  during  an 
emergency.  The  marking  of  the 
emergency  door  exits  must  be 
conspicuous  enough  so  that  a 
reasonable  person,  even  while  enduring 
the  stress  and  potential  panic  of  an 
emergency  evacuation,  can  determine 
where  the  closest  and  most  accessible 
emergency  route  out  of  the  car  is 
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located.  In  addition,  while  this  section 
does  not  prescribe  a  particular  brand, 
type,  or  color  of  luminescent  paint  or 
material  that  a  railroad  must  use  to 
identify  an  exit,  FR.'\  intends  each 
railroad  to  select  a  material  durable 
enough  to  withstand  the  daily  effects  of 
passenger  traffic,  such  as  the  contact 
that  occurs  as  passengers  enter  and 
leave  the  cjars 

Section  239  107(a)(2)  requires  that  the 
emergency  door  exits  intended  for 
emergency  access  by  emergency 
responders  for  extrication  of  passengers 
be  marked  with  retroreflective  material. 
so  that  the  emergency  responders  can 
easily  distinguish  them  from  the 
nonaccessible  doors  simply  by  shining 
their  flashlights  or  other  portable 
lighting  on  the  marking  or  symbol 
selected  by  the  railroad.  Again,  while 
this  section  does  not  prescribe  that  a 
railroad  use  a  particular  brand,  type,  or 
color  of  retroreflet:tive  material  to 
identif\'  an  access  location,  FRA  intends 
each  railroad  to  select  a  material  durable 
enough  to  withstand  the  daily  effects  of 
weather  and  passenger  contact,  and 
ciipable  of  resisting,  to  the  extent 
possible,  the  effects  of  heat  and  fire  If 
all  doors  are  equally  operable  from  the 
exterior,  no  designation  would  be 
useful,  nor  would  any  be  required.  In 
the  separate  rulemaking  on  passenger 
equipment  safety  standards.  FRA  is 
addressing  appropriate  requirements  for 
periodic  maintenance  and  replacement 
of  the  emergency  door  exit  markings. 

The  final  rule  requires  railroads  to 
post  clear  and  understandable 
instructions  at  designated  locations 
descnbing  how  to  operate  the 
emergency  door  exits.  This  section  does 
not  mandate  that  railroads  use  specific 
words  or  phrases  to  guide  the 
passengers  and  emergency  responders. 
Instead,  each  railroad  should  evaluate 
the  operational  characteristics  of  its 
emergency  door  exits,  and  select  key 
words  or  diagrams  that  adequately 
inform  the  individuals  who  must  use 
them.  While  railroads  are  encouraged  to 
post  comprehensive  instnictions,  FRA 
also  realizes  that  during  an  emergency 
situation  every  additional  moment 
devoted  to  reading  and  understanding 
access  or  egress  information  places  lives 
at  risk.  In  addition.  FR.A  would  already 
expect  passengers  and  emergency 
responders  to  be  familiar  with  the 
location  and  operation  of  the  railroad's 
emergency  door  exits  as  a  result  of 
emergency  responder  !iai.son  activities 
and  passenger  awareness  programs 
conducted  in  accordance  with  proposed 
§239. 101(a)(5)  and  (a)17). 

In  decidmg  to  require  that  railroads 
must  mark  all  door  exits  intended  for 
emergency  access  and  post  access 


instructions.  FRA  carefully  considered 
concerns  expressed  by  members  of  the 
Working  Group  that  this  requirement 
would  enable  vandals  to  gain  easy  or 
casual  entry  into  passenger  cars  left 
overnight  in  rail  yards,  particularly 
adolescents  who  might  otherwise  not 
know  how  to  operate  specialized  door 
mechanisms  In  addition  to  FR^^'s  desire 
to  avoid  unnet;essary  expenses  to 
railroads  for  repairing  vandalized  or 
damaged  rail  equipment  FR.A  does  not 
wish  to  see  on-board  emergency 
equipment  disappear  from  unattended 
trains  due  to  the  acts  of  individuals  who 
learned  how  to  gain  illegal  access  to  the 
equipment  courtesy  of  a  Federal 
regulation,  FRA  also  recognizes  that 
under  §  239, 101(a)(5),  railroads  are 
.required  to  develop  training  programs 
available  to  ail  on-line  emergency 
responders  who  could  reasonably  be 
expected  to  respond  to  an  emergency 
situation,  with  an  emphasis  upon  access 
to  railroad  equipment,  location  of 
railroad  facilities,  and  communications 
interface,  and  that  such  comprehensive 
training  information  may  lessen  the 
need  for  railroads  to  place  markings  on 
even,  emergency  door  or  post  detailed 
access  instructions.  However,  FRA 
realizes  that  not  everv'  potential 
emergency  responder  will  choose  to 
participate  in  the  training  program,  and 
that  not  evervone  who  participated  will 
recall  all  of  the  imparted  information  on 
access  to  the  equipment  while  in  the 
midst  of  responding  to  a  major  railroad 
accident  or  incident   FR.^  is  confident 
that  railroads  will  find  ways  of 
protecting  their  unattended  equipment 
through  appropriate  security  measures, 
and  the  agency  will  not  risk  loss  of 
human  life  from  delays  in  emergency 
responder  rescue  efforts  merely  because 
of  the  possibility  that  financial  losses 
from  vandalism  will  increase. 
Accordingly,  the  comprehensive 
marking  and  operating  instruction 
requirements  proposed  in  the  NPRM 
remain  unchanged. 

Paragraph  (b)  requires  each  railroad 
operating  passenger  tram  service  to 
properly  consider  the  nature  and 
characteristics  of  its  operations  and 
passenger  equipment  to  plan  for  routine 
and  scheduled  inspection,  maintenance, 
and  repair  of  all  windows  and  door  exits 
intended  for  either  emergency  egress  or 
rescue  access  by  emergency  responders. 
In  the  case  of  emergency  window  exits, 
the  inspection,  maintenance,  and  repair 
activities  must  be  performed  consistent 
with  the  requirements  of  part  223  of  this 
chapter  While  the  final  nile  does  not 
require  railroads  to  perform  these  tasks 
in  accordance  with  a  specific  timetable 
or  methodology,  except  with  respect  to 


the  periodic  sampling  requirement  for 
emergency  window  exits  discussed 
below,  FRA  expects  each  railroad  to 
develop  and  implement  procedures  for 
achieving  the  goals  of  this  paragraph. 
Visual  inspections  must  be  p)erfonned 
periodically  to  verify  that  no  emergency 
exit  has  a  broken  release  mechanism  or 
other  overt  sign  that  would  render  it 
unable  to  function  in  an  emergency. 
Maintenance,  including  lubrication  or 
scheduled  replacement  of  depreciated 
parts  or  mechanisms,  must  be 
performed  in  accordance  with  standard 
industry  practice  and/ or  manufacturer 
recommendations.  All  emergency  exits 
that  are  found  during  the  course  of  an 
inspection  or  maintenance  cycle  to  be 
broken,  disabled,  or  otherwise  incapable 
of  performing  their  intended  safety 
function  must  be  repaired  before  the 
railroad  may  return  the  car  to  passenger 
service. 

For  purposes  of  enforcement  by  FRA 
of  §  239.107,  the  phrase  "in  service" 
means  a  passenger  car  that  is  in 
passenger  service,  i.e.,  the  passenger  car 
is  carrying,  or  available  to  carry,  fare- 
paying  passengers.  A  passenger  car  is 
not  in  service  if  it  is:  being  hauled  for 
repairs  and  is  not  carrying  passengers; 
in  a  repair  shop  or  on  a  repair  track;  on 
a  storage  track  and  is  not  carrying 
passengers;  or  has  been  defivered  in 
interchange  but  has  not  been  accepted 
by  the  receiving  railroad.  FRA  will 
impose  a  civil  penalty  for  passenger 
equipment  that  is  missing  an 
emergency-exit  marking  or  has  an 
inoperable  emergency'  exit  only  if  the 
railroad  had  actual  knowledge  of  the 
facts  giving  rise  to  the  violation,  or  a 
reasonable  f)erson  acting  in  the 
circumstances  and  exercising  reasonable 
care  would  have  had  that  knowledge. 
Accordingly,  since  FRA  is  not 
employing  a  strict  Uability  standard  in 
enforcing  §  239.107,  FRA  would 
ordinarily  not  impose  a  civil  penalty  on 
the  railroad  for  the  actions  of  a  vandal. 
However,  once  the  railroad  personally 
discovers  or  is  otherwise  notified  that  a 
marking  is  missing  or  an  emergency  exit 
is  inoperative,  FRA  expects  the  railroad 
to  replace  the  missing  marking  or  repair 
the  inoperative  exit  before  the  passenger 
car  (or  train,  as  appropriate)  is  again 
placed  in  service  on  a  subsequent 
calendar  day.  In  this  regard,  FRA  will 
expect  each  railroad  to  ensure  its 
compliance  with  §  239.107(b)  by 
performing  whatever  daily  exterior  and 
interior  mechanical  inspection 
requirements  that  eventually  result  from 
the  rulemaking  on  passenger  equipment 
safety  standards.  See  proposed 
§§  238.303  and  238.305  of  this  chapter. 

Carrying  forward  requirements 
currently  contained  in  FRA's  Emergency 
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UrUor  Nu.  /U,  l.'ic  liiial  ru.u  aliU  ruquirus 
eat-h  railrcwd  to  periodically  lest  a 
represenlativo  sample  of  emergency 
window  exits  on  its  passenger  cars  to 
verify  their  proper  operation.  The 
sampling  of  these  emergency  window 
exits  must  bo  conducted  in  conformity 
with  either  of  two  commonly  recognized 
alternate  methods,  which  will  provide  a 
degree  of  uniformity  industry  wide. 
Both  methods  require  sampling  meeting 
a  95-percent  confidence  level  that  all 
•mergency  window  exits  operate 
properly  (i.e..  the  methods  do  not  accept 
a  defetrt  rate  of  5  percent).  Rather  than 
require  railroads  to  test  all  window  exits 
on  a  specific  type  or  series  of  car  if  one 
car  has  a  defective  window  exit,  the 
final  rule  permits  the  railroads  to  use 
commonly  accepted  sampling 
techniques  to  determine  now  many 
additional  windows  to  test.  In  general, 
these  principles  require  that  the  greater 
the  percentage  of  window  exits  that  a 
railroad  finds  defective,  the  greater  the 
percentage  of  windows  that  the  railroad 
will  have  to  test.  Specifically,  sampling 
must  be  conducted  to  meet  a  95-percent 
confidence  level  that  no  defective  units 
remain  in  the  universe  and  be  in  accord 
with  either  Military  Standard  MIL- 
STI>-105(D)  Sampling  for  Attributes  or 
American  National  Standards  Institute 
ANSI-ASQC  Zl. 4-1993  SampUng 
Procedures  for  Inspections  by 
Attributes.  Defective  units  must  be 
repaired  before  the  passenger  car  is 
returned  to  service. 

The  final  specifies  that  a  railroad 
must  test  a  representative  sample  of 
emergency  window  exits  on  its  cars  at 
least  once  during  every  180  days  to 
verify  their  proper  operation.  Although 
commenters  were  encouraged  to  address 
this  issue  by  indicating  whether  the 
sampling  should  occur  on  an  annual 
basis,  or  on  a  less  frequent  basis,  no 
comments  were  received.  Accordingly, 
the  level  of  frequency  remains 
unchanged  from  the  NPRM  stage  of  this 
proceeding. 

The  inspection,  maintenance,  and 
repair  records  concerning  emergency 
window  and  door  exits  must  be  retained 
at  the  system  headquarters  for  the 
railroad  and  at  the  division 
headquarters  for  each  division  where 
the  inspections,  maintenance,  or  repairs 
are  performed  (i.e..  the  records 
availability  must  be  division  s[>ecific). 
The  records  must  be  retained  for  two 
calendar  years  after  the  end  of  the  year 
to  which  they  relate.  The  records  can 
consist  of  multiple  documents,  and  may 
contain  separate  sections  covering 
inspection,  maintenance,  and  repair  or 
separate  sections  covering  different 
types  of  passenger  equipment. 
Additionally,  railroads  must  make  these 


in.spectiuii.  mamlenaiice.  ana  repair 
records  available  to  duly  authorized 
representatives  of  FRA  and  States 
participating  under  part  212  of  this 
chapter  for  inspection  and  copying  (e.g., 
photocopying  or  handwritten 
notetaking)  during  normal  business 
hours. 

METROLINK  commented  that  in 
order  to  avoid  the  unnecessary  burden 
of  maintaining  duplicate  records,  the 
rule  should  require  railroads  to  store  all 
of  the  maintenance  records  for  the 
emergency  window  and  door  exits  at  the 
site  of  the  inspections.  In  METROLINK's 
case,  that  site  would  be  the  applicable 
division  headquarters,  which  is  no  more 
than  15  miles  from  its  system 
headquarters.  METROLINK  also  noted 
that  paragraph  239.107(c)  does  not 
indicate  for  now  long  the  inspection 
records  must  be  retained,  and 
recommended  that  since  the  current 
rule  calls  for  major  service  inspections 
to  be  retained  for  180  days  (or  until  the 
next  inspection  is  performed)  the  final 
rule  should  establish  a  similar 
timeframe.  

In  response  to  METROLINK's 
comment  concerning  the  lack  of  a 
timeframe  for  the  retention  of  inspection 
records.  FRA  has  revised  the  final  rule 
to  require  a  two-year  retention  period 
for  each  railroad's  records  of  inspection, 
maintenance,  and  repair  of  its 
emergency  window  and  door  exits. 
Despite  METROLINK's  preference  for  a 
shorter  timeframe,  FRA  concludes  that 
two  years  is  necessary  to  allow  FRA  an 
adequate  opportunity  to  perform 
meaning  compliance  audits  and 
determine  if  a  railroad's  overall  pattern 
of  compliance  with  this  section  is 
sufficient.  In  addition,  while  FRA 
recognizes  the  additional  expense  of 
retaining  copies  of  inspection  records  at 
both  the  system  and  divisional  levels, 
this  dual  approach  enables  FRAs 
regional  inspection  forces  to  perform 
division-specific  inspections,  while  also 
permitting  FRA  to  study  the  compliance 
of  a  railroad's  entire  system.  However, 
as  METROLINK  illustrates  by  describing 
its  own  operational  characteristics,  at 
least  one  member  of  the  railroad 
population  has  only  one  central 
maintenance  facility  which  solely 
performs  all  of  the  inspection, 
maintenance,  and  repair  of  its  entire 
Heet  of  passenger  cars.  Under  this 
limited  scenario.  FRA  agrees  that  it 
would  be  redundant  to  require  a 
railroad  to  maintain  duplicate  sets  of 
records  at  both  its  system  and  divisional 
offices.  Accordingly,  the  single  central 
maintenance  facility  would  be  an 
acceptable  repository  for  all  of  the 
inspection,  maintenance,  and  repair 
records  for  such  a  railroad. 


FRA  has  added  paragraph  (d)  to  the 
final  rule  to  authorize  railroads  to  retain 
their  records  of  inspection, 
maintenance,  and  repair  of  emergency 
window  and  door  exits  by  electronic 
recordkeeping,  subject  to  the  conditions 
set  forth  in  this  provision.  This 
provision  provides  an  alternative  for 
railroads  retaining  certain  information. 
as  required  in  paragraph  (c).  FRA 
realizes  that  requiring  railroads  to  retain 
the  information  in  paper  form  would 
impose  additional  administrative  and 
storage  costs,  and  that  computer  storage 
of  these  documents  would  also  enable 
railroads  to  immediately  update  any 
amendments  to  their  operational  testing 
programs. 

Each  participating  railroad  must  have 
the  essential  components  of  a  computer 
system,  i.e.,  a  desktop  computer  and 
either  a  facsimile  machine  or  a  printer 
connected  to  retrieve  and  produce 
records  for  immediate  review.  The 
material  retrieved  in  hard  copy  form 
must  contain  relevant  information 
organized  in  usable  format  to  render  the 
data  completely  understandable.  The 
documents  must  be  made  available  for 
FRA  or  participating  State  inspectors 
during  normal  business  hours,  which 
FRA  interprets  as  the  times  and  days  of 
the  week  when  railroads  conduct  their 
regular  business  transactions. 
Nevertheless,  FRA  reserves  the  right  to 
review  and  examine  the  documents 
prepared  in  accordance  with  the 
Passenger  Train  Emergency 
Preparedness  regulations  at  any 
reasonable  time  if  situations  warrant. 

Additionally,  each  railroad  must 
provide  adequate  security  measures  to 
limit  employee  access  to  its  electronic 
data  processing  system  and  must 
prescribe  who  can  create,  modify,  or 
delete  data  from  the  database.  Although 
FRA  does  not  identify  the  management 
job  position  capable  of  instituting 
changes  in  the  database,  each  railroad 
must  indicate  the  source  authorized  to 
make  such  changes.  Each  railroad  must 
also  designate  who  will  be  authorized  to 
authenticate  the  hard  copies  produced 
from  the  electronic  format.  In  short, 
each  railroad  electing  to  retain  its 
records  electronically  must  ensure  the 
integrity  of  the  information  and  prevent 
possible  tampering  with  data,  enabling 
FRA  to  fully  execute  its  enforcement 
responsibilities. 

16.  Emergency  Preparedness  Plan; 
Filing  and  Approval:  Section  239.201 

Section  239.201  specifies  the  process 
for  review  and  approval  by  FRA  of  each 
passenger  railroad's  jointly-adopted 
emergency  preparedness  plan.  The 
intent  of  the  review  and  approval  is  to 
be  constructive,  rather  than  restrictive. 
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It  is  anticipated  that  the  passenger 
railroads,  in  conjunction  with  the 
railroads  hosting  these  operations  (when 
applicable),  will  develop  and 
implement  varied  plans  based  upon  the 
special  circumstances  involving  their 
individual  operations.  Under  the  final 
rule,  FRA  requires  that  each  affected 
railroad  summarize  its  internal 
discussions  and  deliberative  processes 
to  explain  how  the  railroad's  unique 
and  individual  operating  characteristics 
determined  how  each  issue  for  the 
passenger  train  operation  was  finally 
addressed  in  the  emergency 
preparedness  plan.  Specifically,  FRA 
expects  each  railroad  to  participate,  as 
appropriate,  in  preparing  a  review  of  the 
analysis  that  led  to  each  element  of  the 
emergency  preparedness  plan  that  the 
passenger  operation  submits  to  FRA  for 
approval,  including  a  ronsideration  of 
the  expected  monetary  costs  and 
anticipated  safety  benefits  associated 
with  each  section  of  the  plan 

In  its  comments.  METROLINK  stated 
that  the  term  ■'analysis"  in  the  phra.se 
"shall  include  a  summary  of  the 
railroad's  analysis  supporting  each  plan 
element  and  describing  how  each 
condition  on  the  railroad's  property  is 
addressed  in  the  plan  "  is  vague  and 
laclcing  m  direction   METROLINK  then 
asked  whether  FR.^  expects  to  receive  a 
cost  benefit  analysis,  systems  approach, 
or  safety  value  analysis  In  addition, 
METROLINK  questioned  whether  the 
term  "'condition  on  the  railroad's 
property"  concerns  elements  of  the  plan 
such  as  earthquakes,  wind,  and  power 

outages. 

In  response  to  METROLINK's 
comments,  FR-\  notes  that  the  word 
"analysis"  means  that  FRA  expects  each 
railroad  to  identify  all  vulnerabilities 
that  exist  on  its  property  in  terms  of 
potential  risks  to  rail  safety  and 
emergency  preparedness  planning.  In 
the  context  of  identifying  the  knowm 
risks,  each  railroad  should  undertake  a 
systems  approach  in  order  to  explain 
how  it  will  mitigate  the  level  of  each 
risk  to  an  acceptable  level.  FRA  does  not 
consider  earthquakes,  wind,  or  power 
outages,  in  and  of  themselves,  to  be 
"conditions  on  the  railroad's  property" 
However,  if  a  railroad  requires  electrical 
power  to  operate,  and  its  operations  run 
across  a  trestle  without  walkways,  then 
the  emergency  preparedness  plan  must 
address  how  the  railroad  will  mitigate 
the  risk  connecned  with  one  of  its  trains 
bet:oming  stranded  on  a  trestle  during  a 
power  outage. 

FRA  will  conduct  a  review  of  each 
plan  so  that  there  can  be  an  open 
discussion  of  the  plan's  provisions  from 
which  all  concerned  parties  can  benefit. 
However,  in  order  to  ensure  comphance 


with  minimum  plan  requirements  FRA 
will  first  conduct  a  preliminary  review 
of  each  plan  in  accordance  with  revised 
paragraph  (b)(1),  and  then  conduct  a 
comprehensive  and  detailed  review  of 
each  plan  in  accordance  with  revised 
paragraph  (b)(2)  prior  to  final  approval 
and  implementation.  A  detailed 
discussion  of  the  issue  of  preliminary 
and  final  review  of  emergency 
preparedness  plans  is  included  in  the 
preceding  "Discussion  of  Comments 
and  Conclusions  "  portion  of  this 
document  under  item  number  4. 

FRA  expects  to  involve  members  of 
the  Passenger  Train  Emergency 
Preparedness  Working  Group  in 
developing  benchmark  criteria  for  plan 
approvals  to  simplify-  plan  development 
and  approval.  It  is  anticipated  that  this 
criteria  will  address  program  elements 
that  include  the  following: 

•  Specific  course  content  for  training 
programs  of  on-board  personnel,  control 
center  personnel,  and  other  key 
employees; 

•  Minimum  requirements  for  full- 
scale  emergency  exercises,  including 
frequency  and  content  of  drills  with 
emergency  respondent  and  simulations 
to  determine  rapidity  of  emergency 
evacuations  under  varying  scenarios; 

•  Specific  means  for  providing 
emergency  safety  information  to 
passengers,  sinular  to  on-board  briefings 
provided  in  commercial  aviation; 

•  Detailed  requirements  for  tunnel 
safety,  including  lighting  and 
equipment,  and 

•  Additional  attention  to  emergency 
equipment,  by  recommending  types  and 
numbers  of  various  kinds  of  equipment 
that  may  be  useful  under  varying 
operating  scenarios 

P'R,^  will  also  review  all  plan 
amendments  prior  to  their  going  into 
effect  FR.A  had  requested  comments  on 
whether  there  are  any  categories  of  plan 
amendments  that  should  be  permitted  to 
go  into  effect  immediately,  prior  to 
review  and  approval,  because  they 
constitute  improvements  for  which 
implementation  delay  should  be 
avoided  Since  FRA  did  not  receive  any 
comments  on  this  issue,  the  final  rule 
requires  that  all  proposed  plan 
amendments  be  submitted  for  review 
before  the  railroad  may  revise  its 
emergency  preparedness  plan  Within 
45  days  of  receipt  of  a  railroad's 
proposed  amendment  to  its  plan,  FRA 
will  review  the  proposal  and  notify  the 
railroad  s  priman.  contact  person  of  the 
results  of  the  review  and  identif\'  any 
deficiencies  found  If  FR.A.  discovers  a 
deficiency,  the  railroad  must  correct  it 
before  the  amendment  may  go  into 
effect. 


All  persons,  such  as  contractors,  who 
perform  any  action  on  behalf  of  a 
railroad  are  required  to  conform  to  the 
emergency  preparedness  plans  in  effect 
on  the  railroads  upon  which  they  are 
working.  Persons  whose  employees  are 
working  under  a  railroad's  approved 
emergency  preparedness  plan  need  not 
submit  a  separate  plan  to  FRA  for 
review  and  approval.  For  example,  if  a 
passenger  railroad  hires  an  outside 
independent  contractor  to  conduct  an 
emergency  simulation  pursuant  to 
§  239.103^  the  contractor  must  perform 
this  task  in  accordance  with  the 
passenger  operation's  plan.  However,  if 
a  freight  railroad  train  crew  operates  a 
passenger  train  for  a  commuter  rail 
authority,  the  freight^ailroad  must 
coordinate  the  applicable  portions  of  the 
emergency  preparedness  plan  with  the 
commuter  rail  authority.  While  an 
assignment  of  responsibiUty  for 
compliance  made  under  §  239.101(a)(3) 
must  be  clearly  stated  in  the  plan,  the 
assignor  shall  not  be  relieved  of 
responsibility  for  compliance  with  this 
part. 

Although  the  final  rule  has  been 
revised  to  state  that  the  final  review 
process  will  include  ongoing  dialogues 
vdth  rail  management  and  labor 
representatives,  the  rule  does  not 
specifically  require  the  direct 
involvement  of  railroad  employees  or 
their  representatives  in  the  process  of 
designing  the  emergency  preparedness 
plan.  In  diis  regard,  FRA  notes  that  the 
responsibility  for  having  a  plan  that 
conforms  with  this  rule  lies  with  the 
employer.  However,  it  should  be  noted 
that  the  success  of  an  emergency 
preparedness  plan  requires  the  wrilling 
cooperation  of  all  persons  whose  duties 
or  personal  safety  are  affected  by  the 
plan. 

17.  Retention  of  Emergency 
Preparedness  Plan:  Section  239.203 

Although  FRA  did  not  receive  any 
comments,  this  section  has  been 
modified  to  reflect  the  new  requirement 
in  §  239.201  that  each  passenger  railroad 
jointly  adopt  a  single  emergency 
preparedness  plan  with  all  railroads 
hosting  its  passenger  service  (if 
appUcable).  The  single  emergency 
preparedness  plan  prepared  by  the 
passenger  railroad  and  all  of  its 
apphcable  host  railroads,  as  well  as  all 
subsequent  amendments  to  the  single 
plan,  must  be  retained  at  the  system 
headquarters  for  each  railroad  and  at  the 
division  headquarters  for  each  division 
on  each  affected  railroad  where  the  plan 
is  in  effect  (i.e.,  the  records  availability 
must  be  division  specific).  The 
emergency  preparedness  plan  may 
consist  of  multiple  documents  or 
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huok,ltjts  aiiti  iitay  LuiUdiii  suparatu 
sections  covering  the  varying  job 
functions  and  plan  responsibilities  of 
on-board  and  control  center  personnel. 
Additionally,  railroads  must  make  the 
emergency  preparedness  plan  records 
available  to  duly  authorized  FRA 
representatives  for  inspection  and 
copying  (e.g.,  photocopying  or 
handwritten  notetaking)  during  normal 
business  hours. 

18  Operational  (Efficiency)  Tests: 
Section  239.301 

Section  239.301  contains  the 
requirement  that  railroads  monitor  the 
routine  performance  of  employees  who 
have  individual  responsibilities  under 
the  emergency  preparedness  plan  to 
verify  that  the  employee  can  perform 
the  duties  required  under  the  plan  in  a 
safe  and  effective  manner.  It  permits  the 
railroad  to  test  proficiency  by  requiring 
the  employee  to  complete  a  written  or 
oral  examination,  an  interactive  training 
program  using  a  computer,  a  practical 
demonstration  of  understanding  and 
ability,  or  an  appropriate  combination  of 
these  in  accordance  with  this  section. 
This  testing  may  also  involve  check 
rides  and  control  center  visits,  along 
with  unannounced,  covert  observation 
of  the  employees. 

This  section  requires  a  railroad  to 
keep  a  record  of  the  date,  time,  place, 
and  result  of  each  operational 
(efficiency)  test  that  was  performed  in 
accordance  with  its  emergency 
preparedness  plan.  Each  record  must 
identify  the  railroad  officer 
administering  the  test  of  each  employee. 
Accordingly,  by  identifying  the  speciflc 
data  points  that  each  record  must 
provide,  this  section  will  promote  the 
examination  of  relevant  information 
from  i;aptured  data  sources,  enabling 
FRA  to  better  determine  the 
effectiveness  of  a  railroad's  emergency 
preparedness  plan.  A  written  or 
electronic  records  of  each  operational 
(efficiency)  test  must  be  kept  for  one 
calendar  year  after  the  end  of  the  year 
in  which  the  test  was  conducted,  and 
must  be  made  available  for  in.spection 
and  copying  by  FRA  and  participating 
States  during  normal  business  hours. 

FRA  received  only  one  comment 
concerning  the  requirements  of  this 
section.  APTA  expressed  a  general 
concern  that  a  commuter  railroad 
operating  over  a  host  railroad  may  not 
be  able  to  convince  the  ^ight  railroad's 
dispatcher  to  provide  track  time  for 


utticiency  tests,  especially  on  busy 
freight  corridors,  APTA  offered  to  work 
with  FRA  to  help  in  the  implementation 
of  this  section. 

FRA  recognizes  both  the  operational 
complexities  and  logistical  realities  of 
commuter  railroads  sharing  trackage 
rights  with  freight  railroads  on  the 
general  railroad  system  of 
transportation.  While  FRA  remains 
confident  that  dispatchers  on  host 
railroads  will  fully  cooperate  with 
commuter  operations  and  provide  them 
with  safe  and  adequate  opportunities  to 
perform  on-the-job  verifications  to 
evaluate  individual  employee 
performance  under  the  emergency 
preparedness  plan,  the  rule  does  permit 
a  railroad  to  utilize  formal 
examinations,  interactive  computer 
programs,  and  practical  demonstrations 
to  measure  the  success  of  its  training 
program.  Nevertheless.  FRA  will 
intervene  as  appropriate  to  ensure  the 
successful  and  effective  implementation 
of  each  railroad's  emergency 
preparedness  plan. 

1 9.  Electronic  Recordkeeping:  Section 
239.303 

FRA  did  not  receive  any  comments  on 
this  section,  which  is  adopted  as 
proposed.  Section  239.303  authorizes 
railroads  to  retain  their  operational 
(efficiency)  test  records  by  electronic 
recordkeeping,  subject  to  the  conditions 
set  forth  in  this  provision.  This 
provision  provides  an  alternative  for 
railroads  retaining  certain  information, 
as  required  in  §  239.301.  FRA  realizes 
that  requiring  railroads  to  retain  the 
information  in  paper  form  would 
impose  additional  administrative  and 
storage  costs,  and  that  computer  storage 
of  these  documents  would  also  enable 
railroads  to  immediately  update  any 
amendments  to  their  operational  testing 
programs. 

Each  participating  railroad  must  have 
the  essential  components  of  a  computer 
system,  i.e..  a  desktop  computer  and 
either  a  facsimile  machine  or  a  printer 
connected  to  retrieve  and  produce 
records  for  immediate  review.  The 
material  retrieved  in  hard  copy  form 
must  contain  relevant  information 
organized  in  usable  format  to  render  the 
data  completely  understandable.  The 
documents  must  be  made  available  for 
FRA  or  participating  State  inspectors 
during  normal  business  hours,  which 
FRA  interprets  as  the  times  and  days  of 
the  week  when  railroads  conduct  their 


regular  tjusiness  transactions. 
Nevertheless,  FRA  reserves  the  right  to 
review  and  examine  the  documents 
prepared  in  accordance  with  the 
Passenger  Train  Emergency 
Preparedness  regulations  at  any 
reasonable  time  if  situations  warrant. 

Additionally,  each  railroad  must 
provide  adequate  security  measures  to 
limit  employee  access  to  its  electronic 
data  processing  system  and  must 
prescribe  who  can  create,  modify,  or 
delete  data  from  the  database.  Although 
FRA  does  not  identify  the  management 
job  position  capable  of  instituting 
changes  in  the  database,  each  railroad 
must  indicate  the  source  authorized  to 
make  such  changes.  Each  railroad  must 
also  designate  who  will  be  authorized  to 
authenticate  the  hard  copies  produced 
from  the  electronic  format.  In  short, 
each  railroad  electing  to  retain  its 
records  electronically  must  ensure  the 
integrity  of  the  information  and  prevent 
possible  tampering  with  data,  enabling 
FRA  to  fully  execute  its  enforcement 
responsibilities. 

Rp^ulatorv'  Impa(  t 

txecutive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  Due  to  considerable  public 
interest  in  the  subject  matter  of  the  rule, 
the  rule  is  considered  to  be  significant 
under  both  Executive  Order  12866  and 
DOT  p>olicies  and  procedures  (44  FR 
11034:  February  26.  1979).  FRA  has 
prepared  and  placed  in  the  docket  a 
regulator^'  analysis  addressing  the 
economic  impact  of  the  rule.  It  may  be 
insjjected  and  photocopied  at  the  Office 
of  Chief  Counsel.  FRA.  Seventh  Floor, 
1120  Vermont  Avenue,  N.W.,  in 
Washington.  DC.  Photocopies  may  also 
be  obtained  by  submitting  a  written 
request  to  the  FRA  Docket  Clerk  at 
Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  Mail  Stop  10. 
400  Seventh  Street.  S.W.,  Washington, 
D.C.  20590. 

As  part  of  the  benefit-cost  analysis, 
FRA  has  assessed  quantitative 
measurements  of  costs  and  benefits 
expected  from  the  adoption  of  the  rule. 
The  Net  Present  Value  (NPV)  of  the  total 
20-year  costs  which  the  industry  is 
expected  to  incur  is  $6.3  million. 
Following  is  a  breakdowm  of  the  costs 
by  requirement. 


Saction 

Requirement 

Cost 

239.101,201.203  

Emergency  Prep.  Plan  

Control  Center  ^4otrfication  

" ~- 

$199,085 
969-1  569 

Training: 
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Section 


Reauirement 


?39  103,  105 
239  107  

239  301   

''"otai     ... 


— OntX)arc  Personne!  "'•aming 

— Control  Centef  Personnel  Training  , 

— Initial  PrograTi  Development  , 

Joint  Operations  

Parallel  Operations 

Emergency  Resoonder  Liaison: 

— Training  Program  , 

— Provide  EPP — Commuter 

— Provide  EPP — Amtrak  , 

Onboara  Emergency  Equipmen* 

—One  Eire  Extinguisher.'Car 

— One  Pry  Bar'Car     

—Instruction  on  Pry  Bar  Use  

Passenger  Safety  Awareness 

— Permanent  Ontxjarc  Posting  

Pass  Tram  Emergency  Simulations  

Emergency  Exits 

— Marking — Intertor    

— Marking — Extenor  

-Inspection  Record  keep 

Operational  Efficiency  Tests  


Cost 


1.400,684 

134.014 

51,822 

22.954 

1.526-1.865 

423.096 

11.646 

403.365 

147,801 

66,571 

279.576 

64.597 
231,172 

447.571 

1336.679 

397,091 

683.909 


6,304,128-6,305,067 


The  history  of  passenger  train 
accidents  shows  that  the  potential  for 
injury  and  loss  of  life  arising  from  a 
single  incident  can  be  significant.  In  the 
last  1 1  years  there  have  been  seven 
passenger  train  accidents  which 
resulted  in  a  significant  loss  of  life  FRA 
believes  that  the  value  (as  a  result  of 
these  requirements)  of  averting  three  or 
more  fatalities,  or  an  economic- 
equivalent  number  of  permanently 
disabling  injuries  among  rail  passengers 
over  the  next  twenty  years  will  exceed 
the  cost  to  rail  carriers  of  implementing 
these  rules 

While  FR.^  cannot  deternnne  whether 
the  monetary  value  of  the  benefits  to 
railroads  affected  by  this  rule  will 
exc  eed  the  estimated  costs  of 
implementing  the  rule,  the  agency 
believes  it  is  reasonable  to  expect  that 
the  economic  benefit  from  saving  at 
least  three  lives  as  a  result  of 
implementing  these  standards  will 
exceed  the  costs  of  implementing  this 
rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  an 
assessment  of  the  impacts  of  proposed 
rules  on  small  entities.  FR.^  has 
conducted  a  regulator*  nexibility 
assessment  of  this  final  rule's  impact  on 
small  entities,  and  the  assessment  has 
been  placed  in  the  public  docket  for  this 
rulemaking;  FR,^  certifies  that  the  final 
rule  will  not  have  a  substantial  impact 
on  a  significant  number  of  small 


entities.  This  final  rule  affects  intercity 
and  commuter  passenger  railroads,  as 
well  as  rapid  transit  operations  that 
operate  over  the  general  railroad  system 
of  transportation.  Commuter  railroads 
and  rapid  transit  systems  are  part  of 
larger  transit  organizations  that  receive 
Federal  funds.  The  American  Public 
Transit  Association  (APT .A)  represents 
the  interests  of  commuter  railroads  and 
rapid  transit  systems  in  regulatory 
matters.  Further,  the  final  standards 
were  developed  by  FR.'\  in  consultation 
with  a  Working  Group  that  included 
representatives  from  Amtrak,  individual 
commuter  railroads,  and  .\PTA. 

Entities  impacted  by  the  final  rule  are 
governmental  jurisdictions  or  transit 
authorities,  none  of  which  are  small  for 
purposes  of  the  United  States  Small 
Business  Administration  (i.e.,  no  entity 
operates  in  a  localit)  with  a  population 
of  under  50.000  people).  No  small 
commuter  railroads  or  rapid  transit 
systems  will  be  affected 
disproportionately.  The  level  of  costs 
incurred  by  each  organization  should 
vary  in  proportion  to  the  organization's 
size.  For  instance,  railroads  with  fewer 
employees  and  fewer  passenger  cars 
will  have  lower  costs  associated  with 
both  employee  efficiency  testing  and 
emergency  exit  inspections. 

Small  passenger  rail  operations  such 
as  tourist,  scenic,  excursion,  and 
historic  railroads  are  excepted  from  the 
final  rule.  The  final  rule  does  not  affect 
small  entities. 


A  joint  FRA/industry  working  group 
formed  by  the  RSAC  is  currently 
developing  recommendations  regarding 
the  applicability  of  FRA  regulations, 
including  this  one.  to  tourist,  scenic, 
historic,  and  excursion  railroads.  After 
appropriate  consultation  with  the 
excursion  railroad  associations  takes 
place,  emergency  preparedness 
requirements  for  these  operations  may 
be  proposed  by  FRA  that  are  different 
from  those  affecting  other  typyes  of 
passenger  train  operations.  These 
requirements  may  be  more  or  less 
onerous,  or  simply  different  in  detail, 
depending  in  part  on  the  information 
gathered  during  FRA's  consultation 
process 

Paperwork  Reduction  .\Lt 

The  rule  contains  information 
collection  requirements.  FRA  has 
submitted  these  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)  et  seq.).  FRA  has 
endeavored  to  keep  the  burden 
associated  vdth  the  final  rule  as  simple 
and  minimal  as  possible.  FRA  is  not 
authorized  to  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number. 
The  sections  that  contain  the  new  and/ 
or  revised  information  collection 
requirements  and  the  estimated  time  to 
fulfill  each  requirement  are  as  follows: 


It. 
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CFR  section 

Respondent 
universe 

Total  annual  responses 

Average  time  per  response 

Total  annual 
burden  hoivs 

Total  an- 
nual bur- 
den cost 

223.9d/239.107: 
A.  Emergency 
egress. 

18  RRs 

1.950  new  decals 

4  575  reotace  decats 

4  minutes 

664  hours 

824  hours 

1.200  hours  .. 

2.844  hours  .. 

29  hours 

N/A  

N/A 

5  hours 

464  hours 

108  hours 

SI  9,920 

18  RRs 

7  minutes. 
4  minutes. 
7  minutes 

1  300  new  decals 

B.  Emergency  ac- 
cess. 
239  107(b) 

6  320  reolace  decals 

24.720 

18  RRs  

3,600  tests  

20  minutes  (18  minutes  to  per- 
form test  and  2  minutes  for 
recordkeeping). 

158  hours  

36.000 

239  101/239  201 

18  RRs 

18  plans   

115.416 

18  RRs 

16  hours  

986 

239.101(1){l)  

239  lOKIMii)  

18  RRs  

N/A  

^4/A - 

5  updates  of  records 

Usual    and    customary    proce- 
dure— No  new  paperwor1(. 

Usual     and     customary    proce- 
dure— No  new  Daaen^^ofV. 

1  hour  

16  hours  

N/A 

18  RRs  

N/A 

239101(1)(ii) 

239  101(aW3l 

5  RRs        

140 

29  RR  Pairs 

5  RRs  

29  negotiations  

22.040 

239  101(a)(7)(it)  

1 .300  passenger  cars  

5  safety  messaoes        

5  minutes  per  bulkhead  card  

3,240 

18  RRs  

18  RRs        .  .. 

1  r>our  per  RR  to  develop  safety     5  hours 

170 

239 105             

5  sessions 

11  075  tests    

message. 
27  hours  per  session  

33  hours 

135  hours 

102  hours 

180  hours 

100  hours 

8  hours 

5  hours 

924 

239  J0 1/239  303 

8  minutes  peir  test  

6  hours  per  mailing  „ 

100  hours  per  mailing  

1(X)  hours         

6,255 

239  101(a)(5)    

17  RRs  

18  responses  to  distnbute  into  to 
emergency  rosponders 

9.588 

1  RR            

1  RR  (Amtrak)  .. 
16  RRs 

1   response  to  distribute  info  to 
emergency  responders. 

16    updates    of    emergency    re- 
sporxler  records 

1  update  of  emergency  resporxler 
records 

2,800 

30  minutes  per  updated 

224 

1  RR  (Amtrak)  .. 

5  hours  hours  oer  mailina 

140 

All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  For 
information  or  a  copy  of  the  information 
collection  request  submitted  to  OMB, 
please  contact  Ms.  Brenda  Moscoso  at 
202-632-3335.  The  final  rule  responds 
to  public  comments  on  the  information 
collection  requirements  contained  in  the 
NPRM.  The  requirements  in  this  final 
rule  have  been  approved  by  OMB  under 
OMB  control  number  2130-0545. 

Fnvironmental  Impact 

FRA  has  evaluated  this  final  rule  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq],  other  environmental 
statutes.  Executive  Orders,  and  DOT 
Order  5610.1c.  This  final  rule  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

Federalism  Implications 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  fundamental  policy  decision 
providing  that  Federal  regulations 
should  govern  asf>ects  of  service 
provided  by  municipal  and  public 
benefit  corporations  (or  agencies)  of 
State  governments  is  embodied  in  the 
statute  quoted  above.  FRA  has  made 
every  effort  to  provide  reasonable 
flexibility  to  State-level  decision  making 
and  has  included  commuter  authorities 
as  full  partners  in  development  of  this 
proposed  rule. 

Compliance  With  the  Unfunded 
Manil.ito'i  Rrfnrm  Act  of  1995 

Pursuant  lo  me  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  each 
federal  agency  "shall,  unless  otherwise 
prohibited  by  law.  assess  the  effects  of 
Federal  Regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law).""  Sec.  201.  Section  202  of  the  Act 
further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 


and  tribal  governments,  in  the  I 

or  by  the  private  sector,  of  S  100,000,000 

or  more  (adjusted  annually  for  inflation) 
in  any  1  year,  and  before  promulgating 
any  final  rule  for  which  a  general  notice 
of  proposed  rulemaking  was  published, 
the  agency  shall  prepare  a  written 
statement*  "   '"  detailing  the  effect  on 
State,  local  and  tribal  governments  and 
the  private  sector.  The  final  rules  issued 
today  will  not  result  in  the  expenditure, 
in  the  aggregate,  of  $106,000,000  or 
more  in  any  one  year,  and  thus 
preparation  of  a  statement  was  not 
required 

List  rfSubjetli  in  49  CFR  Part  223 

Class  and  glass  products.  Penalties, 
Railroad  safety.  Reporting  and 

record kfH>r"'ne  requirements 

Liat  of  Subiecls  m  49  CFR  Part  2.J9 

Passenger  train  emergence 
preparedness.  Penalties.  Railroad  safety. 
Reporting  and  recordkeeping 
requirements. 

1  hf  hinal  Rule 

In  consideration  of  the  foregoing, 
chapter  II.  subtitle  B.  of  title  49.  Code 
of  Federal  Regulations  is  amended  as 
follows; 

1.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 
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Authority:  49  U.S.C.  20102-20103,  20105- 
20114,  20133,  20701,  21301-21302,  and 
21304;  Sec.  215,  Pub  L.  No.  103-440,  108 
Stat.  4623-4624  (49  U.S.C.  20133);  and  49 
CFR  1.49(c),  (g),  (m). 

2.  By  revising  §  223.5  to  read  as 
follows: 

§  223.5     Definitions. 

As  used  in  this  part — 

Administrator  means  the 
Administrator  of  the  Federal  Railroad 
Administration  or  the  Administrator's 
delegate. 

Caboose  means  a  car  in  a  freight  train 
intended  to  provide  transportation  for 
crewmembers. 

Certified  glazing  means  a  glazing 
materia!  that  ha.',  been  certified  by  the 
manufacturer  as  having  met  the  testing 
requirements  set  forth  in  Appendix  .\  of 
this  part  and  that  has  been  installed  in 
such  a  manner  that  it  will  perform  its 
intended  function. 

Designated  senice  means  exclusive 
operation  of  a  locomotive  under  the 
following  conditions; 

(1)  The  locomotive  is  not  used  as  an 
independent  unit  or  the  controlling  unit 
is  a  consist  of  locomotives  except  when 
moving  for  the  purpose  of  ser\'icing  or 
repair  within  a  single  yard  area; 

(2)  The  locomotive  is  not  occupied  by 
operating  or  deadhead  crews  outside  a 
single  yard  area;  and 

(3)  The  locomotive  is  stenciled 
"Designated  Ser\ice— DO  .NOT 
(X'.Cl'PV 

Emergency  responder  means  a 
member  of  a  police  or  fire  department, 
or  other  organization  involved  with 
public  safety  charged  with  providing  or 
coordinating  emergency  services,  who 
responds  to  a  passenger  train 
emergency. 

Emergency  window  means  that 
segment  of  a  side  facing  glazing  location 
which  has  been  designed  to  permit 
rapid  and  easy  removal  during  a  crisis 
situation. 

End  facing  glazing  location  means  any 
location  where  a  line  perpendicular  to 
the  plane  of  the  glazing  material  makes 
a  horizontal  angle  of  50  degrees  or  less 
with  the  centerline  of  the  locomotive, 
caboose  or  passenger  car.  Any  location 
which,  due  to  curvature  of  the  glazing 
material,  can  meet  the  criteria  for  either 
a  front  facing  location  or  a  side  facing 
location  shall  be  considered  a  front 
facing  location. 

FRA  means  the  Federal  Railroad 
Administration. 

Locomotive  means  a  self-propelled 
unit  of  equipment  designed  primarily 


for  moving  other  equipment.  It  does  not 
include  self-propelled  passenger  cars. 

Locomotive  cab  means  liiai  portion  of 
the  superstructure  designed  to  be 
occupied  by  the  crew  while  operating 
the  locomotive. 

Passenger  car  means  a  unit  of  rail 
rolling  equipment  intended  to  provide 
transportation  for  members  of  the 
general  public  and  includes  self- 
propelled  cars  designed  to  carr\' 
baggage,  mail,  express  or  passengers. 
This  term  includes  a  passenger  coach, 
cab  car.  and  an  MU  locomotive.  This 
term  does  not  include  a  private  car. 

Passenger  tram  senice  means  the 
transportation  of  persons  (other  than 
employees,  contractors,  or  persons 
ndmg  equipment  to  observe  or  monitor 
railroad  operations)  in  intercity 
passenger  service  or  commuter  or  other 
short-haul  passenger  service  in  a 
metropolitan  or  suburban  area. 

Person  means; 

(1)  Any  fonn  of  non-highway  ground 
transportation  that  runs  on  rails  or 
electromagnetic  guideways.  including — 

(i)  Commuter  or  other  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburban  area  and  commuter  railroad 
service  that  was  operated  by  the 
Consolidated  Rail  Corporation  on 
January  1.  1979.  and 

(ii)  High  speed  ground  transportation 
systems  that  connec  t  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads,  but  does  not 
include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of  transportation 
and 

(2)A  person  that  provides  railroad 
transportation,  whether  directly  or  by 
contracting  out  operation  of  the  railroad 
to  another  person. 

Railroad  means: 

(1)  Any  form  of  non-highway  ground 
transportation  that  runs  on  rails  or 
electromagnetic  guideways,  including 

(i)  Commuter  or  other  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburban  area  and  commuter  railroad 
service  that  was  operated  by  the 
Consolidated  Rail  Corporation  on 
January  1.  1979.  and 

(ii)  High  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads,  but  does  not 
include  rapid  transit  op>erations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of  transportation 
and 


(2)  A  person  that  provides  railroad 
transportation,  whether  directly  or  by 
contracting  out  operation  of  the  railroad 
to  another  p)erson. 

Rebuilt  locomotive,  caboose  or 
passenger  car  means  a  locomotive, 
caboose  or  passenger  car  that  has 
undergone  overhaul  which  has  been 
identified  by  the  railroad  as  a  capital 
expense  under  Surface  Transportation 
Board  accounting  standards. 

Side  facing  glazing  location  means 
any  location  where  a  line  perpendicular 
to  the  plane  of  the  glazing  material 
makes  an  angle  of  more  than  50  degrees 
with  the  centerline  of  the  locomotive, 
caboose  or  passenger  car. 

Windshield  means  the  combination  of 
individual  units  of  glazing  material  of 
the  locomotive,  passenger  car,  or 
caboose  that  are  positioned  in  an  end 
facing  glazing  location. 

Yard  is  a  system  of  auxiliary  tracks 
used  exclusively  for  the  classification  of 
passenger  or  freight  cars  according  to 
commodity  or  destination;  assembling 
of  cars  for  train  movement;  storage  of 
cars;  or  repair  of  equipment. 

Yard  caboose  means  a  caboose  that  is 
used  exclusively  in  a  single  yard  area. 

Yard  locomotive  means  a  locomotive 
that  is  operated  only  to  perform 
switching  functions  within  a  single  yard 
area. 

3.  In  §  223.9.  paragraph  (d)  is  added 
to  read  as  follows: 

§  223  9     Reguifements  'O'  -v**  o'  'ebuIM 

equipmeni 

•         •         •         •         • 

(d)  Marking.  Each  railroad  providing 
passenger  train  service  shall  ensure  that 
for  each  passenger  car,  except  for  self- 
propelled  cars  designed  to  carry 
baggage,  mail,  or  express: 

(1)  Each  emergency  window  is 
conspicuously  and  legibly  marked  with 
luminescent  material  on  the  inside  of 
each  car  to  facilitate  passenger  egress. 
Each  such  railroad  shall  post  clear  and 
legible  operating  instructions  at  or  near 
each  such  exit. 

(2)  Each  window  intended  for 
emergency  access  by  emergency 
responders  for  extrication  of  passengers 
is  marked  with  a  retroreflective,  unique, 
and  easily  recognizable  symbol  or  other 

-clear  marking.  Each  such  railroad  shall 
post  clear  and  understandable  window- 
access  instructions  either  at  each  such 
window  or  at  each  end  of  the  car. 

4.  By  revising  appendix  B  to  part  223 
to  read  as  follows: 


fed 


erai 


ol.  63.  No.   8^- 


Appendix  B  to  Part  223 — Schedule  of  Qvil  i'cr.aiiies  ■ 

Section 

223.9    New  or  rebuilt  Equtpment: 

(a)  Locomotives  

(b)  Cabooses  

(c)  Passenger  cars « - 

(d)  (1).  (d)(2) 

(i)  Window  not  marked  or  instructions  not  posted  

(ii)  Window  improperly  marked  or  instructions  improperty  posted  

223.11(c)  Existing  locomotives  » _ 

(d)  Repair  of  window   

223  1 3(c)  Existing  cabooses  - - 

(d)  Repair  ol  window     „ 

223  15(c)  Existing  passenger  cars  - 

(d)  Repair  of  wirxkiw 

223. 1 7     Identification  of  units 


Violation 

Wilrtul  violation 

$2,500 

$5,000 

2.500 

5.000 

2,500 

5.000 

2.500 

5.000 

1.000 

2.000 

2.500 

5.000 

1.000 

2.000 

2.500 

5.000 

1.000 

2.000 

2.500 

5.000 

1.000 

2.000 

1.000 

1.500 

5.  Part  239  is  added  to  read  as  follows; 

Part  239— PASSFNGER  TRAIN 
EMERGENCY  i'Hi  '  AREDNESS 


Subpart  A — General 

vWC- 

239  1 
2393 

Purpose  and  scope. 
Application. 

239.5 
2397 

Preemptive  affect. 
Definitions. 

2399 
239.11 

Responsibility  for  compliance 
Penalties. 

23913 

Waivers 

239.15 

Information  collection 

Subpart  B — Specific  Requlren>enta 

2J9.  lUl     I  V  preparedness  plan. 

239.103     I  train  emergency 

simulatiuiis. 
239. 1  OS     Debriefing  and  critique. 
239.107    Emergency  exits. 

Subpart  C — Review,  Approval,  and 
Retention  of  Emergency  Preparedness 
Plans 

239.201     Emergency  preparedness  plan; 

filing  and  approval. 
239.203     Retention  of  emergency 

preparedness  plan 

Subpart  D — Operational  (Efficiency)  Tests; 
Inspection  of  Records  and  Recordkeeping 

239.301     Operational  (efficiency)  tests. 
239  103     Electronic  recordkeeping. 

Appendix  A  to  Part  239 — Schedule  of  Civil 

Penalties 

Authority:  49  U.S.C.  20102-20103.  20105- 
201 14,  20133.  21301.  21304.  and  21311;  49 
use.  20133;  28  U.S.C.  2461  note;  and  49 
CFR  1.49(c).  (g),(m) 

Subpart  A — General 

§  239. 1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
reduce  the  magnitude  and  severity  of 


'  A  peiulty  may  be  assesaed  against  an  individual 
only  for  a  willful  violation.  Th«  Administrator 
reservas  the  right  to  asMss  a  penalty  of  up  to 
S;22.000  (or  any  violation  where  circumstancaa 
warrant.  S««  49  U  S.C.  21301,  21304,  and  4<J  CFR 
pan  209,  appendix  A.  Further  designations,  not 
found  in  the  CFR  citation  for  certain  provisions  are 
FRA  Office  of  Chief  Counsel  computer  codes  added 
OS  a  suffu  to  the  CFR  citation  ana  used  to  expedite 
imposition  of  civil  penalties  for  violations.  FRA 
reserves  the  right,  snould  litigation  become 


casualties  in  railroad  operations  by 
ensuring  that  railroads  involved  in 
passenger  train  operations  can 
effectively  and  efficiently  manage 
passenger  train  emergencies, 

(b)  Tnis part  prescribes  minimum 
Federal  safety  standards  for  the 
preparation,  adoption,  and 
implementation  of  emergency 
preparedness  plans  by  railroads 
connected  with  the  operation  of 
passenger  trains,  and  requires  each 
affected  railroad  to  instruct  its 
employees  on  the  provisions  of  its  plan. 
This  part  does  not  restrict  railroads  from 
adopting  and  enforcing  additional  or 
more  stringent  requirements  not 
inconsistent  with  this  part. 

f  239.3    Application. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to 
all: 

(1)  Railroads  that  operate  intercity  or 
commuter  passenger  train  service  on 
standard  gage  track  which  is  part  of  the 
general  railroad  system  of 
transportation; 

(2)  Railroads  that  provide  commuter 
or  other  short-haul  rail  passenger  train 
service  in  a  metropolitan  or  suburban 
area  (as  described  by  49  U.S.C. 
20102(1)).  including  public  authorities 
operating  passenger  train  service:  and 

(3)  Passenger  or  freight  railroads 
hosting  the  operation  of  passenger  train 
service  described  in  paragraph  (a)(1)  or 
(a)(2)  of  this  section. 

(b)  This  part  does  not  apply  to: 

(1)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation; 

(2)  Operation  of  private  cars, 
including  business/office  cars  and 
circus  trains;  or 

(3)  Tourist,  scenic,  historic,  or 
excursion  operations,  whether  on  or  off 
the  general  railroad  system. 


necessary,  to  substitute  in  its  complaint  the  CFR 
citation  in  place  of  the  combined  desigiution  cited 
in  the  penalty  demand  latter. 


§239.5    Preempuve  eflecL 

Under  49  U.S.C.  20106  (formerly 
section  205  of  the  Federal  Railroad 
Safety  Act  of  1970  (45  U.S.C.  434)), 
issuance  of  this  part  preempts  any  State 
law,  rule,  regulation,  order,  or  standard 
covering  the  same  subject  matter,  except 
a  provision  necessary  to  eliminate  or 
reduce  an  essentially  local  safety 
hazard,  that  is  not  incompatible  with 
Federal  law  or  regulation  and  does  not 
unreasonably  burden  interstate 
commerce. 

§  239.7    Definitions. 

As  used  in  this  part — 

Adjacent  rail  modes  of  transportation 
means  other  railroads,  trolleys,  light 
rail,  heavy  transit,  and  other  vehicles 
operating  on  rails  or  electromagnetic 
guideways  which  are  expressly 
identified  in  a  railroad's  emergency 
preparedness  plan. 

Administrator  means  the 
Administrator  of  the  Federal  Railroad 
Administration  or  the  Administrator's 
delegate. 

Control  center  means  a  central 
location  on  a  railroad  with 
responsibility  for  directing  the  safe 
movement  of  trains, 

Crewmember  means  a  person,  other 
than  a  passenger,  who  is  assigned  to 
perfonn  either: 

(1)  On-board  functions  connected 
with  the  movement  of  the  train  (i,e.,  an 
employee  of  a  railroad,  or  of  a  contractor 
to  a  railroad,  who  is  assigned  to  perform 
service  subject  to  the  Federal  hours  of 
service  laws  during  a  tour  of  duty)  or 

(2)  On-board  functions  in  a  sleeping 
car  or  coach  assigned  to  intercity 
service,  other  than  food,  beverage,  or 
security  service. 

Division  headquarters  means  the 
location  designated  by  the  railroad 
where  a  high-level  operating  manager 
(e.g..  a  superintendent,  division 
manager,  or  equivalent),  who  has 
jurisdiction  over  a  portion  of  the 
railroad,  has  an  office. 

Emergency  or  emergency  situation 
means  an  unexpected  event  related  to 
the  operation  of  passenger  train  service 
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involving  a  significant  threat  to  the 
safety  or  health  of  one  or  more  persons 
reouiring  immediate  action,  including: 

(1)  A  derailment; 

(2)  A  fatality  at  a  grade  crossing; 

(3)  A  passenger  or  employee  fatality, 
or  a  serious  illness  or  injury  to  one  or 
more  passengers  or  crewmembers 
requiring  admission  to  a  hospital; 

(4)  An  evacuation  of  a  passenger  train; 
and 

(5)  A  security  situation  (e.g.,  a  bomb 
threat). 

Emergency  preparedness  plan  means 
one  or  more  documents  focusing  on 
preparedness  and  response  in  dealing 
with  a  passenger  train  emergency. 

Emergency  responder  means  a 
member  of  a  police  or  fire  department, 
or  other  organization  involved  with 
public  safety  charged  with  providing  or 
coordinating  emergency  services,  who 
responds  to  a  passenger  train 
emergency. 

Emergency  window  means  that 
segment  of  a  side  facing  glazing  location 
which  has  been  designed  to  permit 
rapid  and  easy  removal  in  an  emergency 
situation. 

FRA  means  the  Federal  Railroad 
Administration. 

Joint  operations  means  rail  operations 
conducted  by  more  than  one  railroad  on 
the  same  track,  except  as  necessary  for 
the  purpose  of  interchange,  regardless  of 
whether  such  operations  are  the  result 
of: 

(1)  Contractual  arrangements  between 
the  railroads; 

(2)  Order  of  a  governmental  agency  or 
a  court  of  law;  or 

(3)  Any  other  legally  binding 
directive. 

Passenger  train  service  means  the 
transportation  of  persons  (other  than 
employees,  contractors,  or  persons 
riding  equipment  to  observe  or  monitor 
railroad  operations)  by  railroad  in 
intercity  passenger  service  or  commuter 
or  other  short-haul  passenger  service  in 
a  metropolitan  or  suburban  area. 

Person  includes  all  categories  of 
entities  covered  under  1  U.S.C.  1, 
including,  but  not  limited  to,  a  railroad; 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad; 
any  owner,  manufacturer,  lessor,  or 
lessee  of  railroad  equipment,  track,  or 
facilities;  any  passenger;  any  trespasser 
or  nontrespasser;  any  independent 
contractor  providing  goods  or  services 
to  a  railroad;  any  volunteer  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor. 

Private  car  means  a  rail  passenger  car 
used  to  transport  non-revenue 
passengers  on  an  occasional  contractual 


basis,  and  includes  business  or  office 
cars  and  circus  trains. 

Qualified  means  a  status  attained  by 
an  employee  who  has  successfully 
completed  any  required  training  for,  has 
demonstrated  proficiency  in,  and  has 
been  authorized  by  the  employer  to 
perform  the  duties  of  a  particular 
position  or  function  involving 
emergency  preparedness. 

Railroad  means: 

(1)  Any  form  of  non-highway  ground 
transportation  that  runs  on  rails  or 
electromagnetic  guideways,  including — 

(i)  Commuter  or  other  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburban  area  and  commuter  railroad 
service  that  was  operated  by  the 
Consolidated  Rail  Corporation  on 
January  1.  1979.  and 

(ii)  High  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads,  but  does  not 
include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of  transportation 
and 

(2)  A  person  that  provides  railroad 
transportation,  whether  directly  or  by 
contracting  out  operation  of  the  railroad 
to  another  person. 

Railroad  officer  means  any 
supervisory  employee  of  a  railroad. 

System  headquarters  means  the 
location  designated  by  the  railroad  as 
the  general  office  for  the  railroad 
system. 

§  239.9     Responsibility  tor  compliance 

Although  the  requirements  of  this  part 
are  stated  in  terms  of  the  duty  of  a 
railroad,  when  any  person,  including  a 
contractor  to  a  railroad,  performs  any 
function  required  by  this  part,  that 
person  (whether  or  not  a  railroad)  shall 
perform  that  function  in  accordance 
with  this  part. 

§239.11     Penalties. 

Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $11,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  Any  person  who 
knowingly  and  willhiUy  falsifies  a 
record  or  report  required  by  this  part 


may  be  subject  to  criminal  penalties 
under  49  U.S.C.  21311  (formerly 
codified  in  45  U.S.C.  438(e)).  Appendix 
A  contains  a  schedule  of  civil  penalty 
amounts  used  in  connection  with  this 
part. 


«23S 


Waivers. 


laj  .^ny  person  subject  to  a 
requirement  of  this  part  may  petition 
the  Administrator  for  a  waiver  of 
compliance  with  such  requirement.  The 
filing  of  such  a  p>etition  does  not  affect 
that  person's  responsibility  for 
compliance  with  that  requirement  while 
the  petition  is  being  considered. 

(b)  Each  petition  for  waiver  must  be 
filed  in  the  manner  a.id  contain  the 
information  required  by  part  211  of  this 
chapter. 

(c)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary. 

§239,'!5     i-iO'Tiatior  co!iect,on. 

(a)  The  information  collection 
requirements  of  this  part  have  been 
reviewed  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)  et  seq.),  and  have  been  assigned 
OMB  control  number  2130-0545, 

(b)  The  information  collection 
requirements  are  found  in  the  following 
section?  §§239.101,  239.103,  239.105, 
239.107.  239.201,  239.203.  239.301.  and 
239.303. 

Subpart  B Spe-r^f  c  RfK3.,  '■p"-.ents 

§239.101      Emf'pe'o  ::Ptsec    ess  plan. 

(a)  Each  ramuau  lu  vmulu  un>  part 
applies  shall  adopt  and  comply  with  a 
written  emergency  preparedness  plan 
approved  by  FRA  under  the  procedures 
of  §  239.201.  The  plan  shall  include  the 
following  elements  and  procedures  for 
implementing  each  plan  element. 

(1)  Communication,  (i)  Initial  and  on- 
board notification.  An  on-board 
crewmember  shall  quickly  and 
accurately  assess  the  passenger  train 
emergency  situation  and  then  notify  the 
control  center  as  soon  as  practicable  by 
the  quickest  available  means.  As 
appropriate,  an  on-board  crewmember 
shall  inform  the  passengers  about  the 
nature  of  the  emergency  and  indicate 
what  corrective  countermeasures  are  in 
progress. 

(ii)  Notifications  by  control  center. 
The  control  center  shall  promptly  notify 
outside  emergency  responders,  adjacent 
rail  modes  of  transportation,  and 
appropriate  railroad  officials  that  a 
passenger  train  emergency  has  occurred. 
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employee  responsible  for  maintaining 
current  emergency  telephone  numbers 
for  use  in  making  such  notifications. 

[2]  Employee  training  and 
qualification,  (i)  On-board  personnel. 
The  railroad's  emergency  preparedness 
plan  shall  address  individual  employee 
responsibilities  and  provide  for  initial 
training,  as  v^ell  as  periodic  training  at 
least  once  every  two  calendar  years 
thereafter,  on  the  applicable  plan 
provisions.  As  a  minimum,  the  initial 
and  periodic  training  shall  include: 

(A)  Rail  equipment  familiarization; 

(B)  Situational  awareness; 

(C)  Passenger  evacuation; 

(D)  Coordination  of  functions:  and 

(E)  "Hands-on"  instruction 
concerning  the  location,  function,  and 
operation  of  on-board  emergency 
equipment. 

(ii)  Control  center  personnel.  The 
railroad's  emergency  preparedness  plan 
shall  require  initial  training  of 
responsible  control  center  personnel,  as 
well  as  periodic  training  at  least  once 
every  two  calendar  years  thereafter,  on 
appropriate  courses  of  action  for  each 
potential  emergency  situation.  As  a 
minimum,  the  initial  and  periodic 
training  shall  include: 

(A)  Dispatch  territory  familiarization; 
and 

(B)  Protocols  governing  internal 
communications  between  appropriate 
control  center  personnel  whenever  an 
imminent  potential  emergency  situation 
exists. 

(iii)  Initial  training  schedule  for 
current  employees.  "The  railroad's 
emergency  preparedness  plan  shall 
provide  for  the  completion  of  initial 
training  of  all  on-board  and  control 
center  employees  who  are  employed  by 
the  railroad  on  the  date  that  the  plan  is 
conditionally  approved  under 
S  239.201(b)(1).  in  accordance  with  the 
following  schedule: 

(A)  For  each  railroad  that  provides 
commuter  or  other  short-haul  passenger 
train  service  and  whose  operations 
include  less  than  150  route  miles  and 
less  than  200  million  passenger  miles 
annually,  not  more  than  one  year  after 
January  29.  1999.  or  not  more  than  90 
days  after  commencing  passenger 
operations,  whichever  is  later. 

(B)  For  each  railroad  that  provides 
commuter  or  other  short-haul  passenger 
train  service  and  whose  operations 
include  at  least  150  route  miles  or  at 
least  200  million  passenger  miles 
annually,  not  more  than  two  years  after 
January  29.  1999,  or  not  more  than  180 
days  after  commencing  passenger 
operations,  whichever  is  later. 

(C)  For  each  railroad  that  provides 
intercity  passenger  train  service, 


regardless  uf  tlie  number  of  route  miles 
or  passenger  miles,  not  more  than  two 
years  after  January  29,  1999.  or  not  more 
than  180  days  after  commencing 
passenger  operations,  whichever  is  later. 

(D)  For  each  freight  railroad  that  hosts 
passenger  train  service.  r«»gardless  of  the 
number  of  route  miles  or  passenger 
miles  of  that  service,  not  more  than  one 
year  after  January  29,  1999.  or  not  more 
than  90  days  after  the  hosting  begins, 
whichever  is  later. 

(iv)  Initial  training  schedule  for  new 
employees.  The  railroad's  emergency 
preparedness  plan  shall  provide  for  the 
completion  of  initial  training  of  all  on- 
board and  control  center  employees 
who  are  hired  by  the  railroad  after  the 
date  on  which  the  plan  is  conditionally 
approved  under  §  239.201(b)(1).  Each 
employee  shall  receive  initial  training 
within  90  days  after  the  employee's 
initial  date  of  service. 

(v)  Testing  of  on -hoard  and  control 
center  personnel.  A  railroad  shall  have 
procedures  for  testing  a  person  being 
evaluated  for  qualification  under  the 
emergency  preparedness  plan.  The 
types  of  testing  selected  by  the  railroad 
shall  be: 

(A)  Designed  to  accurately  measure  an 
individual  employee's  knowledge  of  his 
or  her  responsibilities  under  the  plan; 

(B)  Objective  in  nature; 

(C)  Administered  in  written  form;  and 

(D)  Conducted  without  reference  by 
the  person  being  tested  to  open 
reference  books  or  other  materials, 
except  to  the  degree  the  person  is  being 
tested  on  his  or  her  ability  to  use  such 
reference  books  or  materials. 

(vi)  Onboard  staffing.  (A)  Except  as 
provided  in  paragraph  (a)(2)(vi)(B),  all 
crewmembers  on  board  a  passenger 
train  shall  be  qualified  to  perform  the 
functions  for  which  they  are  responsible 
under  the  provisions  of  the  applicable 
emergency  preparedness  plan. 

(B)  A  freight  train  crew  relieving  an 
expired  passenger  train  crew  en  route  is 
not  required  to  be  qualified  under  the 
emergency  preparedness  plan,  provided 
that  at  least  one  member  of  the  expired 
passenger  train  crew  remains  on  board 
and  is  available  to  perform  excess 
service  under  the  Federal  hours  of 
service  laws  in  the  event  of  an 
emergency. 

(3)  Joint  operations,  (i)  Each  railroad 
hosting  passenger  train  service  shall 
address  its  specific  responsibilities 
consistent  with  this  part. 

(ii)  In  order  to  achieve  an  optimum 
level  of  emergency  preparedness,  each 
railroad  hosting  passenger  train  service 
shall  communicate  with  each  railroad 
that  provides  or  operates  such  service 
and  coordinate  applicable  portions  of 
the  emergency  preparedness  plan.  All  of 


the  railroads  involved  in  hosting, 
providing,  and  operating  a  passenger 
train  service  operation  shall  jointly 
adopt  one  emergency  preparedness  plan 
that  addresses  each  entity's  specific 
responsibilities  consistent  with  this 
part.  Nothing  in  this  paragraph  shall 
restrict  the  ability  of  the  railroads  to 
provide  for  an  appropriate  assignment 
of  responsibility  for  compliance  with 
this  part  among  those  railroads  through 
a  joint  operating  agreement  or  other 
binding  contract.  However,  the  assignor 
shall  not  be  relieved  of  responsibility  for 
compliance  with  this  part. 

(4j  Special  circumstances,  (i)  Tunnels. 
When  applicable,  the  railroad's 
emergency  preparedness  plan  shall 
reflect  readiness  procedures  designed  to 
ensure  passenger  safety  in  an  emergency 
situation  occurring  in  a  tunnel  of  1.000 
feet  or  more  in  length.  The  railroad's 
emergency  preparedness  plan  shall 
address,  as  a  minimum,  availability  of 
emergency  lighting,  access  to  emergency 
evacuation  exits,  benchwall  readiness, 
ladders  for  detraining,  effective  radio  or 
other  communication  between  on-board 
crewmembers  and  the  control  center, 
and  options  for  assistance  from  other 
trains. 

(ii)  Other  operating  considerations. 
When  applicable,  the  railroad's 
emergency  preparedness  plan  shall 
address  passenger  train  emergency 
procedures  involving  operations  on 
elevated  structures,  including 
drawbridges,  and  in  electrified  territory. 

(iii)  Parallel  operations.  When 
applicable,  the  railroad's  emergency 
preparedness  plan  shall  require 
reasonable  and  prudent  action  to 
coordinate  emergency  efforts  where 
adjacent  rail  modes  of  transportation 
run  parallel  to  either  the  passenger 
railroad  or  the  railroad  hosting 
passenger  operations. 

(5)  Liaison  with  emergency 
responders.  Each  railroad  to  which  this 
part  applies  shall  establish  and  maintain 
a  working  relationship  with  the  on-line 
emergency  responders  by.  as  a 
minimum: 

(i)  Developing  and  making  available  a 
training  program  for  all  on-line 
emergency  responders  who  could 
reasonably  be  exj>ected  to  respond 
during  an  emergency  situation.  The 
training  program  shall  include  an 
emphasis  on  access  to  railroad 
equipment,  location  of  railroad 
facilities,  and  communications 
interface,  and  provide  information  to 
emergency  responders  who  may  not 
have  the  opportunity  to  participate  in  an 
emergency  simulation.  E^ach  affected 
railroad  shall  either  offer  the  training 
directly  or  provide  the  program 
information  and  materials  to  state 
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training  institutes,  firefighter 
organizations,  or  police  academies; 

(ii)  Inviting  emergency  responders  to 
participate  in  emergency  simulations; 
and 

(iii)  Distributing  applicable  portions 
of  its  current  emergency  preparedness 
plan  at  least  once  every  three  years,  or 
whenever  the  railroad  materially 
changes  its  plan  in  a  manner  that  could 
reasonably  be  expected  to  affect  the 
railroad's  interface  with  the  on-line 
emergency  responders,  whichever 
occurs  earlier,  including  documentation 
concerning  the  railroads  equipment  and 
the  physical  characteristics  of  its  line, 
necessary  maps,  and  the  position  titles 
and  telephone  numbers  of  relevant 
railroad  officere  to  contact. 

(6)  On-board  emergency  equipment. 
(i)  General.  Each  railroads  emergency 
preparedness  plan  shall  state  the  types 
of  emergency  equipment  to  be  kept  on 
board  and  indicate  their  lo<:ation(s)  on 
each  passenger  car  that  is  m  service. 
Effective  May  4,  1999.  or  not  more  than 
120  days  after  commencing  passenger 
oi>erations.  whichever  is  later,  this 
equipment  shall  include,  at  a  minimum: 

(A)  One  fire  extinguisher  per 
passenger  car: 

(B)  One  pry  bar  per  passenger  car;  and 

(C)  One  flashlight  per  on-board 
crewmember. 

(ii)  Effective  May  4.  1999.  or  not  more 
than  120  days  after  commencing 
passenger  operations,  whichever  is  later. 
each  railroad  that  provides  intercity 
passenger  train  service  shall  also  equip 
each  passenger  train  that  is  in  service 
with  at  least  one  first-aid  kit  accessible 
to  crewmembers  that  contains,  at  a 
minimum: 

(A)  Two  small  gauze  pads  (at  least  4x4 
inches): 

(B)  Two  large  gauze  pads  (at  least 
8x10  inches); 

(C)  Two  adhesive  bandages: 

(D)  Two  triangular  bandages; 

(E)  One  package  of  gauge  roller 
bandage  that  is  at  least  two  inches  wide; 

(F)  Wound  cleaning  agent,  such  as 
sealed  moistened  towelettes; 

(G)  One  pair  of  scissors; 
(HI  One  set  oi  tweezers; 

(I)  One  roll  of  adhesive  tape; 

(J)  Two  pairs  of  latex  gloves;  and 

(K)  One  resuscitation  mask 

(iii)  On-board  emergency  lighting. 
Consistent  with  the  requirements  of  part 
238  of  this  chapter,  auxilian,-  portable 
lighting  (e.g.,  a  handheld  flashlight) 
must  be  accessible  and  provide,  at  a 
minimum: 

(A)  Brilliant  illumination  during  the 
first  1 5  minutes  after  the  onset  of  an 
emergency  situation;  and 

(B)  Continuous  or  intermittent 
illumination  during  the  next  60  minutes 


after  the  onset  of  an  emergency 
situation. 

(iv)  Maintenance.  Each  railroad's 
emergency  preparedness  plan  shall 
provide  for  scheduled  maintenance  and 
replacement  of  first-aid  kits,  on-board 
emergency  equipment,  and  on-board 
emergency  lighting. 

(7)  Passenger  safety  information,  (i) 
General.  Each  railroad's  emergency 
preparedness  plan  shall  provide  for 
passenger  awareness  of  emergency 
procedures,  to  enable  passengers  to 
respond  properly  during  an  emergency. 

(ii)  Passenger  awareness  program 
activities.  Each  railroad  shall 
conspicuously  and  legibly  post 
emergency  instructions  inside  all 
passenger  cars  (e.g.,  on  car  bulkhead 
signs,  seatback  decals,  or  seat  cards)  and 
shall  utilize  one  or  more  additional 
methods  to  provide  safety  awareness 
information  including,  but  not  limited 
to,  one  of  the  following: 

(AJ  On-board  announcements; 

(B)  Laminated  wallet  cards; 

(C)  Ticket  envelopes; 

(D)  Timetables; 

(E)  Station  signs  or  video  monitors; 

(F)  Public  service  aimoimcements;  or 

(G)  Seat  drops, 
(b)  [Reserved] 

§  239.103     Passenger  train  emergency 
simulations. 

(ai  General.  Each  railroad  operating 
passenger  train  service  shall  conduct 
full-scale  emergency  simulations,  in 
order  to  determine  its  capability  to 
execute  the  emergency  preparedness 
plan  under  the  variety  of  scenarios  that 
could  reasonably  be  expected  to  occur 
on  its  operation,  and  ensure 
coordination  with  all  emergency 
responders  who  voluntarily  agree  to 
participate  in  the  emergency 
simulations, 

(b)  Frequency  of  the  emergency 
simulations.  Except  as  provided  in 
paragraph  (c)  of  this  section: 

(1)  Each  railroad  that  provides 
commuter  or  other  short-haul  passenger 
train  service  and  whose  operations 
include  less  than  150  route  miles  and 
less  than  200  million  passenger  miles 
annually,  shall  conduct  a  minimum  of 
one  full-scale  emergency  simulation 
during  every  two  calendar  years. 

(2)  Each  railroad  that  provides 
commuter  or  other  short-haul  passenger 
train  ser\ice  and  whose  operations 
include  at  least  150  route  miles  or  at 
least  200  million  passenger  miles 
annually,  shall  conduct  a  minimum  of 
one  fuil-scale  emergency  simulation 
during  each  calendar  year, 

(3)  Each  railroad  that  provides 
intercity  passenger  train  service,  shall 
conduct  a  minimum  of  one  full-scale 


emergency  simulation  during  each 
calendar  year,  regardless  of  the  number 
of  route  miles  or  passenger  miles. 

(c)  Actual  emergency  situations. 
Neither  a  tabletop  exercise  nor  the 
activation  of  its  emergency 
preparedness  plan  during  an  actual 
emergency  situation  may  be  credited 
toward  the  minimum  number  of  full- 
scale  emergency  simulations  required 
under  paragraph  (b)  of  this  section. 
However,  a  railroad  that  has  activated 
its  emergency  preparedness  plan  in 
response  to  a  major  emergency  may 
elect  to  postpone  a  scheduled  full-scale 
simulation  for  up  to  180  calendar  days 
beyond  the  applicable  calendar  year 
completion  date  in  order  to  evaluate  the 
effectiveness  of  its  plan  during  that 
major  emergency  and,  as  appropriate, 
modify  the  rescheduled  simulation. 

(d)  Definition.  As  used  in  this  section, 
major  emergency  means  an  unexpected 
event  related  to  the  operation  of 
passenger  train  service  that  results  in 
serious  injury  or  death  to  one  or  more 
persons  and  property  damage  greater 
than  the  current  reporting  threshold  of 
part  225  of  this  chapter  to  railroad  on- 
track  equipment,  signals,  tracks,  track 
structures,  or  roadbeds,  including  labor 
costs  and  the  costs  for  acquiring  new 
equipment  and  material 

§239,105     Debriefing  anc  cntiqje 

(a)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section,  each 
railroad  operating  passenger  train 
service  shall  conduct  a  debriefing  and 
critique  session  after  each  passenger 
train  emergency  situation  or  full-scale 
simulation  to  determine  the 
effectiveness  of  its  emergency 
preparedness  plan,  and  shall  improve  or 
amend  its  plan,  or  both,  as  appropriate, 
in  accordance  with  the  information 
developed.  The  debriefing  and  critique 
session  shall  be  conducted  within  60 
days  of  the  date  of  the  passenger  train 
emergency  situation  or  full-scale 
simulation. 

(b)  Exceptions.  (1)  No  debriefing  and 
critique  session  shall  be  required  in  the 
case  of  an  emergency  situation 
involving  only  a  collision  between 
passenger  railroad  rolling  stock  and;  a 
pedestrian;  a  trespasser;  or  a  motor 
vehicle  or  other  highway  conveyance  at 
a  highway-rail  grade  crossing,  provided 
that  the  colUsion  does  not  result  in:  a 
passenger  or  employee  fatality,  or  an 
injury  to  one  or  more  crewmembers  or 
passengers  requiring  admission  to  a 
hospital;  or  the  evacuation  of  a 
passenger  train.  (2)  For  purposes  of  this 
section,  highway-rail  grade  crossing 
means  a  location  where  a  public 
highway,  road,  street,  or  private 
roadway,  including  associated 
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more  railr   j        n  ks  at  grade,  and 
trespasser  means  a  person  who  is  on 
that  part  of  railroad  property  used  in 
railroad  operation  and  whose  presence 
is  prohibited,  forbidden,  or  unlawful. 

(c)  Purpose  of  debriefing  and  critique. 
The  debriefint;  and  critique  session  shall 
be  designed  to  determine,  at  a 
minimum: 

(1)  Whether  the  on-board 
communications  equipment  functioned 
properly: 

(2)  How  much  time  elapsed  between 
the  occurrence  of  the  emergency 
situation  or  full-scale  simulation  and 
notification  to  the  emergency 
responders  involved; 

(3)  Whether  the  control  center 
promptly  initiated  the  required 
notifications; 

(4)  How  quickly  and  effectively  the 
emergency  responders  responded  after 
notification,  and 

(S|  How  efHciently  the  passengers 
exited  from  the  car  through  the 
emergency  exits. 

(d)  Records  (1|  Each  railroad  shall 
maintain  records  of  its  debriering  and 
critique  sessions  at  its  system 
headquarters  and  applicable  division 
headquarters  for  two  calendar  years 
after  the  end  of  the  calendar  year  to 
which  they  relate,  including  the 
following  information: 

(i)  Date  and  location  of  the  passenger 
train  emergency  situation  or  full-scale 
simulation. 

(ii)  Date  and  location  of  the  debriefing 
and  critique  session:  and 

(lii)  Names  of  all  participants  in  the 
debriefing  and  critique  session. 

(21  These  records  shall  be  made 
available  to  representatives  of  FRA  and 
States  participating  under  part  212  of 
this  chapter  for  inspection  and  copying 
during  normal  business  hours. 

§239.107     Emergency  exits. 

For  additional  requirements  related  to 
emergency  window  exits,  see  part  223  of 
this  chapter. 

(a)  Marking.  Each  railroad  operating 
passenger  train  service  shall  determine 
for  each  passenger  car  that  is  in  service, 
except  for  self-propelled  cars  designed 
to  carry  baggage,  mail,  or  express: 

(1)  That  all  door  exits  intended  for 
emergency  egress  are  either  lighted  or 
conspicuously  and  legibly  marked  with 
luminescent  material  on  the  inside  of 
the  car  and  that  clear  and 
understandable  instructions  are  posted 
at  or  near  such  exits. 

(2)  That  all  door  exits  intended  for 
emergency  access  by  emergency 
responders  for  extrication  of  passengers 
are  marked  with  retroreflective  material 
and  that  clear  and  understandable 


uislructions  are  posted  at  each  such 
door. 

(b)  Inspection,  maintenance,  and 
repair.  Consistent  with  the  requirements 
of  part  223  of  this  chapter,  each  railroad 
operating  passenger  train  service  shall: 

(1)  Provide  for  scheduled  inspection, 
maintenance,  and  repair  of  emergency 
window  and  door  exits; 

(21  Test  a  representative  sample  of 
emergency  window  exits  on  its  cars  at 
least  once  every  180  days  to  verify  that 
they  are  operating  properly;  and 

(3)  Repair  each  inoperative  emergency 
window  and  door  exit  on  a  car  before 
returning  the  car  to  service. 

(c)  Records.  Each  railroad  operating 
passenger  service  shall  maintain  records 
of  its  inspection,  maintenance,  and 
repair  of  emergency  window  and  door 
exits  at  its  system  headquarters  and 
applicable  division  headquarters  for  two 
calendar  years  after  the  end  of  the 
calendar  year  to  which  they  relate. 
These  records  shall  be  made  available  to 
representatives  of  FRA  and  States 
participating  under  part  212  of  this 
chapter  for  inspection  and  copying 
dunng  normal  business  hours. 

(d)  Electronic  recordkeeping.  Each 
railroad  to  which  this  part  applies  is 
authorized  to  retain  by  electronic 
recordkeeping  the  information 
prescribed  in  paragraph  (b)  of  this 
section,  provided  that  all  of  the 
following  conditions  are  met: 

(1)  The  railroad  adequately  limits  and 
controls  accessibility  to  such 
information  retained  in  its  database 
system  and  identifies  those  individuals 
who  have  such  access; 

(2)  The  railroad  has  a  terminal  at  the 
system  headquarters  and  at  each 
division  headquariers; 

(3)  Each  such  terminal  has  a  desk-top 
computer  [i.e..  monitor,  central 
processing  unit,  and  keyboard)  and 
either  a  facsimile  machine  or  a  printer 
connected  to  the  computer  to  retrieve 
and  produce  information  in  a  usable 
format  for  immediate  review  by 
representatives  of  FRA  and  States 
participating  under  part  212  of  this 
chapter; 

(4)  The  railroad  has  a  designated 
representative  who  is  authorized  to 
authenticate  retrieved  information  from 
the  electronic  system  as  true  and 
accurate  copies  of  the  electronically 
kept  records;  and 

(5)  The  railroad  provides 
representatives  of  FRA  and  States 
participating  under  part  212  of  this 
chapter  with  immediate  access  to  these 
records  for  inspection  and  copying 
during  normal  business  hours  and 
provides  printouts  of  such  records  upon 
request. 


Subpart  C     Review   Approval,  and 
Retention  of  Emergency  Preparedness 

Plans 

§239  201      Emergency  preparedness  plan 
NHr>g  and  approval. 

(a)  Filing.  Each  passenger  railroad  to 
which  this  part  applies  and  all  railroads 
hosting  its  passenger  train  service  (if 
applicable)  shall  jointly  adopt  a  single 
emergency  preparedness  plan  for  that 
service  and  the  passenger  railroad  shall 
file  one  copy  of  that  plan  with  the 
Associate  Administrator  for  Safety, 
Federal  Railroad  Administration.  Mail 
Stop  25.  400  Seventh  Street.  S.W.. 
Washington.  D.C.  20590,  not  more  than 
180  days  after  May  4,  1998.  or  not  less 
than  45  days  prior  to  commencing 
passenger  operations,  whichever  is  later. 
The  emergency  preparedness  plan  shall 
include  the  name,  title,  address,  and 
telephone  number  of  the  primary  person 
on  each  affected  railroad  to  be  contacted 
with  regard  to  review  of  the  plan,  and 
shall  include  a  summary  of  each 
railroad's  analysis  supporting  each  plan 
element  and  describing  how  every 
condition  on  the  railroads  projjerty  that 
is  likely  to  affect  emergency  response  is 
addressed  in  the  plan.  Each  subsequent 
amendment  to  a  railroad's  emergency 
preparedness  plan  shall  be  filed  with 
FRA  by  the  passenger  railroad  not  less 
than  60  days  prior  to  the  proposed 
effective  date. 

(b)  Approval.  (1)  Preliminary  review. 
(i)  Within  90  days  of  receipt  of  each 
proposed  emergency  preparedness  plan, 
and  within  45  days  of  receipt  of  each 
plan  for  passenger  operations  to  be 
commenced  after  the  initial  deadline  for 
plan  submissions,  FRA  will  conduct  a 
preliminary  review  of  the  proposed  plan 
to  determine  if  the  elements  prescribed 
in  §  239.101  are  sufficiently  addressed 
and  discussed  in  the  railroad's  plan 
submission.  FRA  will  then  notify  the 
primary  contact  person  of  each  affected 
railroad  in  writing  of  the  results  of  the 
review,  whether  the  proposed  plan  has 
beerr  conditionally  approved  by  FRA, 
and  if  not  conditionally  approved,  the 
specific  points  in  which  the  plan  is 
deficient. 

(ii)  If  a  proposed  emergency 
preparedness  plan  is  not  conditionally 
approved  by  FRA,  the  affected  railroad 
or  railroads  shall  amend  the  proposed 
plan  to  correct  all  deficiencies  identified 
by  FRA  (and  provide  FRA  with  a 
corrected  copy)  not  later  than  30  days 
following  receipt  of  FRA's  written 
notice  that  the  proposed  plan  was  not 
conditionally  approved. 

(2)  Final  review,  (i)  Within  18  months 
of  receipt  of  each  proposed  plan,  and 
within  180  days  of  receipt  of  each 
p>roposed  plan  for  passenger  operations 
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to  be  commenced  after  the  initial 
deadline  for  plan  submissions.  FR,'\  will 
conduct  a  comprehensive  review  of  the 
conditionally  approved  plan  to  evaluate 
implementation  of  the  elements 
included.  This  review  will  include 
ongoing  dialogues  with  rail  management 
and  labor  representatives,  and  field 
analysis  and  verification.  FRA  will  then 
notify  the  primary  contact  person  of 
each  affected  railroad  in  wTiting  of  the 
results  of  the  review,  whether  the 
conditionally  approved  plan  has  been 
finally  approved  by  FR.'K.  and  if  not 
approved,  the  specific  points  in  which 
the  plan  is  deficient. 

(ii)  If  an  emergency  preparedness  plan 
of  a  railroad  or  railroads  is  not  finally 
approved  by  FRA.  the  affected  railroad 
or  railroads  shall  amend  the  plan  to 
correct  all  deficiencies  (and  provide 
FRA  with  a  corrected  copy)  not  later 
than  30  days  following  receipt  of  FRA's 
written  notice  that  the  plan  was  not 
finally  approved. 

(3)  Review  of  amendments,  (i)  FRA 
will  review  each  proposed  plan 
amendment  within  45  days  of  receipt. 
FRA  will  then  notify  the  primary 
contact  person  of  each  affected  railroad 
of  the  results  of  the  review,  whether  the 
proposed  amendment  has  been 
approved  by  FRA.  and  if  not  approved, 
the  specific  points  in  which  the 
proposed  amendment  is  deficient. 

(ii)  If  the  amendment  is  not  approved, 
the  railroad  shall  correct  any 
deficiencies  identified  by  FRA  and  file 
the  corrected  amendment  prior  to 
implementing  the  amendment. 

(4)  Reopened  review.  Following  initial 
approval  of  a  plan,  or  amendment,  FRA 
may  reopen  consideration  of  the  plan,  or 
amendment,  for  cause  stated. 


§  239.203    Retention  of  emergency 
preparedness  plan 

Each  passenger  railroad  to  which  this 
part  applies,  and  all  railroads  hosting  its 
passenger  train  service  (if  applicable), 
shall  each  retain  one  copy  of  the 
emergency  preparedness  plan  required 
by  §  239.201  and  one  copy  of  each 
subsequent  amendment  to  that  plan  at 
the  system  and  division  headquarters  of 
each,  and  shall  make  such  records 
available  to  representatives  of  FRA  and 
States  participating  under  part  212  of 
this  chapter  for  inspection  and  copying 
during  normal  business  hours. 

Subpart  D — Operational  (Efficiency) 
Tests;  Inspection  of  Records  and 
Recordkeeping 

§239.301     Operational  (efficiency)  tests. 

(a)  Each  raiiroad  '..o  whu.h  tfii.s  part 
applies  shall  periodically  conduct 
operational  (efficiency)  tests  of  its  on- 
board and  control  center  employees  to 
determine  the  extent  of  compliance  with 
its  emergency  prepareaness  plan. 

(b)  Each  railroad  to  which  this  part 
applies  shall  maintain  a  written  record 
of  the  date,  time,  place,  and  result  of 
each  operational  (efficiency)  test  that 
was  performed  in  accordance  with 
paragraph  (a)  of  this  section.  Each 
record  shall  also  specify  the  name  of  the 
railroad  officer  w  ho  administered  the 
test,  the  name  of  each  employee  tested, 
and  sufficient  information  to  identify 
the  relevant  facts  relied  on  for 
evaluation  purposes, 

(c)  Each  record  required  by  paragraph 
(a)  of  this  section  shall  be  retained  at  the 
system  headquarters  of  the  railroad  and 
at  the  division  headquarters  for  the 
division  where  the  test  was  conducted 
for  one  calendar  year  after  the  end  of  the 
calendar  year  to  which  the  test  relates. 


Each  such  record  shall  be  made 
available  to  representatives  of  FRA  and 
States  participating  under  part  212  of 
this  chapter  for  inspection  and  copying 
during  normal  business  hours 

§239.303     Eiectro."iic  recoi-cKe*c  "c; 
Each  railroad  to  which  this  part 
applies  is  authorized  to  retain  by 
electronic  recordkeeping  the 
information  prescribed  in  §239.301, 
provided  that  all  of  the  following 
conditions  are  met: 

(a)  The  railroad  adequately  limits  and 
controls  accessibility  to  such 
information  retained  in  its  database 
system  and  identifies  those  individuals 
who  have  such  access; 

(b)  The  railroad  has  a  terminal  at  the 
system  headquarters  and  at  each 
division  headquarters; 

(c)  Each  such  terminal  has  a  desk-top 
computer  (;.e.,  monitor,  central 
processing  unit,  and  keyboard)  and 
either  a  facsimile  machine  or  a  printer 
connected  to  the  computer  to  retrieve 
and  produce  information  in  a  usable 
format  for  immediate  review  by 
representatives  of  FRA  and  States 
participating  under  part  212  of  this 
chapter; 

(d)  The  railroad  has  a  designated 
representative  who  is  authorized  to 
authenticate  retrieved  information  from 
the  electronic  system  as  true  and 
accurate  copies  of  the  electronically 
kept  records;  and 

(e)  The  railroad  provides 
representatives  of  FRA  and  States 
participating  under  part  212  of  this 
chapter  wiih  immediate  access  to  these 
records  for  inspection  and  copying 
during  normal  business  hours  and 
provides  printouts  of  such  records  upon 
request. 


Appendix  A  to  Part  239 — Schedule  of  Civil  Penalties 


Section 


Vioiation 


Willful  vioiation 


Sut>part  B — Specific  Requirements 

239.101(a)  Failure  of  a  railroad  to  aoopt  a  wntlen  emergency  preparedness  plan 

(a)(1)  Failure  of  the  oian  to  provide  tor 

(i)  Initial  or  on-Doard  notitications  Dv  an  on-ooard  aewmemoe'  

(11)  Notification  ot  outside  emergency  resoonders  by  control  center „ 

(a)(2)  Failure  of  tfie  plan  to  provide  tor 

(i)  Initial  or  periodic  training  ot  on-tx>ard  personnel  

(ii)  Initial  or  periodic  training  ot  cx)ntroi  center  personnel  

(iii)  Conpietion  of  initial  training  ot  all  on-tx>ara  ana  control  center  personnel  by  tfie  specified  date  

(iv)  Completion  of  initial  training  of  all  newly  hired  on-board  and  control  center  personnel  by  tf>e  speci- 
fied date  

(v)  Adeauate  procedures  to  evaluate  and  test  on-ooard  and  control  cente'  personnel  for  qualification 

under  the  emergency  preparedness  plan  

(vi)  Adequate  on-board  staffing      


$7,500 

2.500 
2,500 

2,500 
2,500 
2,500 

2.500 

2.500 
2,500 


$11,000 

5.000 
5.000 

5,000 
5,000 
5.000 

5,000 

5,000 
5,000 


'A  penalty  may  be  assessed  against  an  individnal  only  for  a  willful  violation.  The  Administrator  reserve*  the  right  to  assess  a  penalty  of  up 
to  522,000  for  any  violation  where  circumstances  warrant.  See  49  U.S.C  21301.  21304.  and  49  CFR  part  209.  appendix  A.  Further  designations,  not 
found  in  the  CFR  citation  for  certain  provisions,  are  FRA  Office  of  Chief  Counsel  computer  codes  added  as  a  suffix  to  the  CFR  citation  and  used 
to  expedite  imposition  of  civil  penalties  for  violations.  FRA  reserves  the  right,  should  litigation  become  necessary,  to  substitute  in  its  compUint  the 
CFR  citation  in  place  of  the  combined  designation  cited  in  the  perialty  demand  letter. 
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Section 


(a)(3)  Failure  of  a  host  railroacj  involved  in  joint  operations  to  coordinate  applicable  portions  ot  the  emer- 
gency preparedness  plan  wrth  the  railroad  or  railroads  providing  or  operating  a  passenger  train  servica 

operation 

(a)(4)  Failure  ol  the  plan  to  address: 

(i)  Readiness  procedures  for  emergenaes  in  tunr>els  

(it)  Readiness  procedures  lor  emergencies  on  an  elevated  structure  or  in  electnfied  territory 

(Iii)  CoordtnatKXi  effcxts  involving  adiacent  rail  modes  of  transportation  

(a)(5)  Failure  of  the  plan  to  address  relationships  with  on-line  emergency  responders  by  providing  for 

(i)  The  development  and  availatMlity  of  training  programs 

(Ii)  Invitations  to  emergency  responders  to  partopate  in  emergerx:y  simulations  

(ill)  Distntxjtion  of  applicable  portions  of  the  current  emergency  preparedness  plan  

(a)(6)  Failure  of  the  plan  to  provide  for,  or  the  railroad  to  irx:lude  on  board  each  train  and  maintain  and  re- 
plac^e: 

(i)  Emergency  equipment  _~~..... — 

(ii)  First-aid  kits  - - 

(iii)  Emergency  lightirig  

(a)(7)  Failure  of  the  plan  to  provide  for  emergerxry  instructions  nside  each  passenger  car  or  to  indude  ad- 

cMional  safety  awareness  information  

239  103    Failure  to  conduct  a  required  full-scale  simulation  m  accordarx^e  wrrth  ttte  frequerKy  schedule  

239.105    Debrief ir>g  and  critique 

(a)  Failure  to  conduct  a  debriefing  arxl  cntK^e  session  after  an  emergerKy  or  full-scale  simulation  

(d)(1)  Failure  to  maintain  a  record 

(i)  Failure  to  include  date  or  kxation  of  the  emergency  or  simulatJon  _ 

(ii)  Failure  to  include  date  or  location  of  the  debnefing  arKl  critique  session  

(ill)  Failure  to  indude  names  of  participants  in  ttie  debnefing  and  cntK^ue  session  ._. — 

(d)(2)  Failure  to  make  record  available  

239.107    Emergency  exits 
(a)(1).  (a)(2) 

(i)  Door  not  marked  or  instructions  not  posted   ~ 

(ii)  Door  improperly  marlced  or  instructions  1 ,000-2,000-improperfy  posted 

(b)(1)  Failure  to  provide  for  scheduled  inspection.  maintenarx».  and  repair  of  emergency  windows  and 


doors 


(b)(2): 

(i)  Failure  to  test  a  representative  sample  of  emergerxry  wmdowvs  

(ii)  Emergency  windows  tested  too  infrequently  _ 

(b)(3)  Failure  to  repair  an  inoperative  emergency  wir>dow  or  door  exit  

(c): 

(0  Failure  to  maintain  a  record  

(ii)  Failure  to  make  record  available  _ _ 

(d)(  1 )  Insuffiaent  limits  or  controls  on  accessibility  to  recxirds  

(d)(2)  Missing  terminal  

(d)(3)  Inability  ol  railroad  to  produce  information  in  a  usable  format  for  immettete  review 

(d)(4)  Failure  by  railroad  to  designate  an  autfxxized  representative 

(d)(5)  Failure  to  make  record  available  

Subpart  C — Review,  Approval,  and  Retention  of  EmergerKy  Preparedness  Plans: 
239.201     Filing  and  approval 
(a): 

(i)  Failure  of  a  railroad  to  file  a  written  emergerK:y  preparedness  plan 

(ii)  Failure  to  designate  a  pnmary  person  to  contact  for  plan  review  .._ 

(ill)  Failure  of  a  railroad  to  file  an  amerxjment  to  its  plan  „ 

(b)(1).  (b)(2): 

(i)  Failure  of  a  railroad  to  correct  a  plan  deficiency  

(ii)  Failure  to  provide  FRA  with  a  corrected  copy  of  tf>e  plan  

(b)(3): 

(i)  Failure  of  a  railroad  to  correct  an  amendment  deficiency  

(Ii)  Failure  to  file  a  corrected  plan  amendment  with  FRA  

239.203    Retention  of  emergerx:y  preparedness  plan 

(1)  Failure  to  retain  a  copy  ol  the  plan  or  an  amendment  to  the  plan  

(2)  Failure  to  make  record  available  

Subpart  D — Operational  (effiaency)  tests;  Inspection  ot  Records  and  Recordkeeping: 
239.301     Operational  (effiaency)  tests 

(a)  Testing  Program  

(b)(1)  Failure  to  maintain  a  reccxd 

(b)(2)  Record  improperly  completed  

(c)(1)  Failure  to  retain  a  cxipy  ol  the  record  „ „ 

(c)(2)  Failure  to  make  record  availatjie  _ 

239.303    Electronic  recxircjkeeping 

(a)  Insufficient  limits  or  controls  on  accessitxlity  to  records _ 

(b)  Missing  terminal  

(c)  inatMlity  ol  railroad  to  produce  mtomiation  in  a  usable  lormat  tor  immediate  review  ..... 

(d)  Failure  by  railroad  to  designate  an  authonzed  represerrtative  

(e)  Failure  to  make  record  availaC>le _ 


Violation 


3,000 


Wiltlul  violation 


6.000 


Issued  in  Washington,  D.C..  on  April  14, 
1998. 

lolt-nf  ^1    ^loliioris, 

;  lj;,.-j.  .';\....-^uJ  Administnitor. 

|FR  Doc.  98-11393  Filed  4-29-98;  8:45  am] 
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2.500 
2,500 
2.500 

5.000 
5.000 
5.000 

3.000 
3.000 
3.000 

6,000 
6.000 
6,000 

2.500 
2.500 
2.500 

5.000 
5.000 
5.000 

3.500 
5,000 

7.000 
7.500 

i^^^l 

.*.    ka) 
2,500 
1.000 
1.000 
1.000 
1.000 

7,500 
5,000 
2,000 
2,000 
2,000 
2,000 

2.S00 
2,500 

5,000 
5,000 

5.000 

7.500 

3.000 
1.500 
3.500 

6.000 
3,000 
7,000 

2,500 

i:ooo 

2.500 
1.000 
1.000 
1.000 
1.000 

5.000 
2.000 
5.000 
2.000 
2.000 
2.000 
2.000 

5.000 
1.000 

2,500 

7.500 
2.000 
5,000 

2.500 
1,000 

5.000 
2,000 

2,500 
1,000 

5,000 
1,000 

2,500 
1,000 

5.000 
2.000 

5,000 
2,500 
1,000 
2,500 
1.000 

7,500 
5,000 
1,000 
5,000 
2.000 

2,500 
1.000 
1.000 
1.000 
1.000 

5,000 
2.000 
2.000 
2,000 
2,000 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7CFR  Parts  210  and  220 

RIN  0584-AC38 

National  School  Lunch  Program  and 
School  Breakfast  Program:  Additional 
Menu  Planning  Alternatives 

agency:  Food  and  Nutrition  Service. 

USDA 

ACTION:  Proposed  rule. 

summary:  The  National  School  Lunch 
Act  requires  that  schools  that  are 
participating  in  the  National  School 
Lunch  or  School  Breakfast  Programs 
claim  reimbursements  only  for  lunches 
or  breakfa.sts  which  meet  the  nutrition 
standards  of  the  National  School  Lunch 
Act.  including  compliance  with  the 
Dietary  Guidelines  for  Americans.  The 
Healthy  Meals  for  Children  Act 
expanded  the  number  of  menu  planning 
alternatives  available  to  school  food 
authorities  participating  in  the  National 
School  Lunch  and  School  Breakfast 
Programs.  In  accordance  with  that 
legislation,  this  proposed  rulemaking 
would  reinstate  the  menu  planning 
system  in  effect  for  School  Year  1994- 
95  (the  traditional  meal  patteml  as  one 
of  the  menu  planning  alternatives 
available  to  local  school  food 
authorities.  In  addition,  this  prop>osal 
would  permit  school  food  authorities  to 
use  "any  reasonable  approach"  to  plan 
menus  to  meet  the  nutrition  standards. 
The  Department  is  also  proposing  to 
clarify  and  simplif>'  several  State  agency 
monitoring  responsibilities  associated 
with  the  implementation  of  the 
nutrition  .standards  of  the  National 
School  Lunch  Act. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  postmarked  or  e-mail 
comments  dated  on  or  before  November 
2.  1998. 

ADDRESSES:  Comments  must  sent  to:  Mr. 
Robert  M.  Eadie.  Chief,  Policy  and 
Program  Development  Branch.  Child 
Nutrition  Division.  Food  and  Nutrition 
Service.  USDA.  3101  Park  Center  Drive. 
Alexandria.  Virginia.  22302  or  via  the 
Internet  at 

CNDProposal®FCS.USDA.GOV.  All 
written  submissions  will  be  available  for 
public  inspection  in  Room  1007.  3101 
Park  Center  Drive.  Alexandria.  Virginia 
during  regular  business  hours  (8:30  a.m. 
to  5:30  p. ml,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
RobeA  M.  Eadie  at  the  above  address  or 
bv  telephone  at  703-305-2620. 
SUPPLEMENTARY  INFORMATION: 


txeculive  Uraer  l.:ttbb 

This  proposed  rule  has  been 
determined  to  be  significant  and  is 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Public  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service 
generally  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  the  Food  and 
Nutrition  Service  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  proposed  rule  contains  no 
Federal  mandates  (under  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  this 
proposed  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  However,  a  Regulatory  Cost/ 
Benefit  Assessment  is  provided  in  the 
Appendix  to  this  preamble. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  The  Under  Secretary  for 
Food.  Nutrition  and  Consumer  Services 
has  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Department  of  Agriculture  (the 
Department  or  USDA)  does  not 
anticipate  any  adverse  fiscal  impact  on 
local  schools  as  the  proposal  would 
expand  the  number  of  options  available 
to  plan  menus  for  school  meals. 

Executive  Order  12372 

The  National  School  Lunch  Program 
and  the  School  Breakfast  Program  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.555  and 
10.553,  respectively,  and  are  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 


^stait-  and  local  officials.  (7  CFR  Part 
3015.  Subpart  V  and  final  rule-related 
notice  at  48  FR  29112.  June  24.  1983.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  proposed  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations  or  policies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect 
unless  so  specified  in  the  EFFTCtive 
DATE  section  of  this  preamhi-    i  :     r  to 
any  judicial  challenge  to  the  provisions 
of  this  proposed  rule  or  the  application 
of  the  provisions,  all  applicable 
administrative  procedures  must  be 
exhausted.  In  the  National  School 
Lunch  Program  and  School  Breakfast 
Program,  the  administrative  procedures 
are  set  forth  under  the  following 
regulations:  (1)  School  food  authority 
appeals  of  State  agency  findings  as  a 
result  of  an  administrative  review  must 
follow  State  agency  hearing  procedures 
as  established  pursuant  to  7  CFR 
210.18(q);  (2)  school  food  authority 
appeals  of  Food  and  Nutrition  Service 
(FNS)  findings  as  a  result  of  an 
administrative  review  must  follow  FNS 
hearing  procedures  as  established 
pursuant  to  7  CFR  210.30(d)(3);  and  (3) 
State  agency  appeals  of  State 
Administrative  Expense  fund  sanctions 
(7  CFR  235.11(b))  must  follow  the  FNS 
Administrative  Review  Process  as 
established  pursuant  to  7  CFR  235.11(0- 

t'.ijMTwiirlv  Kt'dui  turn   \i  t 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3507, 
this  notice  invites  the  general  public 
auid  other  public  agencies  to  comment 
on  the  information  collection. 

Written  comments  must  be  received 
on  or  before  July  6,  1998. 

Comments  concerning  the 
information  collection  aspects  of  this 
proposed  rule  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Room  3208.  New 
Executive  Office  Building,  Washington, 
DC.  20503,  Attention  :  Laura  Oliven, 
Desk  Officer  for  FNS.  A  copy  of  these 
comments  may  also  be  sent  to  Mr.  Eadie 
at  the  address  listed  in  the  ADDRESSES 
section  of  this  preamble.  Commenters 
are  asked  to  separate  their  information 
collection  requirements  comments  from 
their  comments  on  the  remainder  of  this 
proposed  rule. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  regulation 
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between  30  and  60  dav>;  after  the 
publication  of  this  dm  iiinent  in  the 
Federal  Register  T.hfrefo-f  a  s.i.ninien: 
t()  OMB  !s  !h's!  assunn:  i<l  U<i\  in^  ils  fail 
effect  if  OMB  pfi^-ivps  ;t  with;:;  ^0  days 
of  publicii-iiir;   This  does  not  affect  the 
deadline  fc;.'^  [nt  public  to  comment  to 
the  Department  on  the  proposed 
regulation 

Comments  nre  mwu-a  ^>n   (a;  Whether 
the  collection  of  inforrn&tjon  is 
necessary  for  the  proper  perforniarK.e  c-f 
the  functions  of  the  agenc  v ,  inciiidjp.t: 
whether  the  infonnation  will  have 
practical  utihtv;  (b)  the  aocurarv  of  tne 
agency's  estimate  of  the  hu.fden  of  the 
collection  of  infomiation.  laciudmg  the 
vahdity  of  the  me!hodoIog\  and 
assumptions  u.sed   d  ';  uavs  to  enhanc.e 
the  quality   utiHtv   ani!  (  .antv  of  the 
information  to  be  collected,  anc  idi 
ways  to  iTunimi2:e  the  burden  of  the 
collection  of  information  on  those  who 
are  to  r»'spo:!d    uk  ludinvj  throutjf.  tne 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  form.s  of  information  technology. 

The  title,  description,  and  respondent 
description  of  the  information 
collections  are  shown  below  with  an 
estimate  of  the  annual  recordkeeping 
burdens.  Included  in  the  estimate  is  the 
time  for  re\iew!ng  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
::eeded,  and  comipleting  and  reviewing 
:ne  collection  of  mform.ation. 

Title  -  CFR  Part  210  National  School 
Lunch  Program! 

OMB  Number  ()^H4--{Hj0f>. 

Expiration  Dote  October  31.  1999. 

Type  of  Request  Revision  of  oirrently 
approved  collection. 

Abstract  The  National  School  Lunch 
Ac  t  requires  that  schools  that  are 
participating  in  the  schooi  lunch 
program  claini  reimbursements  only  for 
lundies  under  the  program  which  meet 


the  nutrition  stanaarOs  ol  ibe  Act, 
including  compliance  with  the  Dietary 
Guidelines  for  Americans.  The  Healthy 
Meals  for  Children  Act  expanded  the 
number  of  menu  planning  alternatives 
available  to  school  food  authorities 
participating  in  the  NSLP.  In  accordance 
with  that  legislation,  this  proposed 
rulemaking  would  reinstate  the  menu 
planning  system  in  effect  for  school  year 
1994-95  (the  traditional  meal  pattern)  as 
one  of  the  menu  plaiming  alternatives 
available  to  local  school  food 
authorities.  In  addition,  this  proposal 
would  permit  school  food  authorities  to 
use  "any  reasonable  approach"  to  meet 
the  requirements. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  the  Department 
is  providing  the  public  with  the 
opportunity  to  provide  conmients  on  the 
information  collection  requirements  of 
the  proposed  rule  as  noted  below: 


BltJNG  coot   X'&~3C.- 


L!  Jt.MM 


Psdbral  tet:ist) 


v_<   ,^        ;        T  (,()p 


-.s..,i  p  ;.. 


Estimated  Annual  Recordkeeping  Burden 


Section 

Annual               Annual          Average 
Number  of           F'eaue-^cv     Burden  per 
Respondents                            Response 

Annua!  Burden 
Hours 

State  agency  establishes  guidelines  a'^d  approves  sc^ooi  ^aod  authorities  menu  planning 
alternatives 

Total  Existing 

7CFR 
210  10(1) 

0 

0 

0 

0 

Total 
Proposed 

7CFR 
210.10(1) 

58 

1 

1 

58 

State  agency  modrfies  menu  planning  altematrves  or  develops  menu  planning  s 

itternatives 

Total  Existing 

7CFR 
210  10(1) 

0 

0 

0 

0 

Total 
Proposed 

7CFR 

210  10(1) 

5 

1 

20 

100 

School  food  aul 

honties  adopt  menu  planning  alternatives 

Total  Existing 

7CFR 
210  10(1) 

0 

0 

0 

0 

Total 
Proposed 

7CFR 
210  10(1) 

2,500 

1 

105 

26  250 

School  food  aul 
and  submit  ther 

thonties  modrfy  menu  planning  alternatives  o-'  develop  menu  planning  alternatives 
n  to  the  State  agency  for  approval. 

Total  Existing 

7CFR 
210  10(1) 

0 

0 

Q 

Total 
Proposed 

7CFR 
210  10(1) 

100 

1 

20 

2,000 

Total  Recordkeepir>g  Burden 

Total  Existing 

0 

^^^^^^^H 

Total 
Proposed 

■^28.408 

Change 

+  28.408 

BU.UNQ  COOC  >410-~IO-€ 
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Backgroiuid 

On  June  13.  199,5,  I'SDA  published  a 
final  mle  (60  FR  31188)  updating  the 
nutrition  standards  for  the  National 
School  Lunch  Program  (NSLP)  and 
School  Breakfast  Program  (SBPi  That 
rulemaking  was  the  foundation  of  the 
Departments  School  Meals  Initiative  for 
Healthy  Children,  an  integrated, 
comprehensive  plan  for  promoting  the 
health  of  the  Nation's  school  children 
by  updating  the  nutrition  standards  for 
school  meals  and  by  providing  State 
agencies  and  local  food  service 
operators  with  the  technical  assistance 
to  meet  these  standards.  In  addition  to 
announcing  a  fundamental  change  m 
the  direction  of  the  school  meals 
programs,  the  rulemaking  implemented 
seaion  106(bJ  of  Public  Law  103-448, 
the  Healthy  Meals  for  Healthv 
Americans  Act  of  1994.  which  was 
enacted  on  November  2,  1994  That 
provision  amended  section  9(fl  of  the 
National  School  Lunch  Act  (NSL,A)  (42 
U.S-C   1758(f)l  to  require  that  school 
meals  meet  the  Dietary  Guidelines  for 
Amencans  (hereinafter  referred  to  as  the 
Dietary  Guidelines)  by  School  Year 
1996  1997.  unless  an  implementation 
waiver  of  up  to  two  years  was  approved 
by  the  State  agency.  The  rule  also 
established  specific  minimum  standards 
for  key  nutrients  (protein,  calcium,  iron. 
\'itamin  A  and  Vitamin  C),  and  calories 
which  school  meals  must  meet.  (As 
discussed  later,  these  standards  are  now 
also  included  in  section  9(0  of  the 
NSL^,) 

To  assist  schools  with 
implementation  of  the  updated  nutrition 
standards,  the  School  Meals  Initiative 
(SMI)  rule  provKJed  three  menu 
planning  altemati\-es:  Nutrient  Standard 
Menu  Plannmg  (NSMP),  Assisted 
Nutrient  Standard  Menu  Planning 
{ANSMPj  and  a  food-based  menu 
planning  alternative.  After  publication 
of  the  final  SMI  rule.  Public  Law  104- 
149.  the  Healthy  Meals  for  Children  Act. 
was  enacted  on  May  29,  1996  It 
expanded  the  number  of  menu  planning 
alternatives  which  school  food 
authonties  have  available  to  them  bv 
including  the  menu  planning  system 
that  was  in  effect  for  School  Year  1994- 
95,  as  a  permanent  option  as  well  as 
"any  reasonable  approach,  wathm 
guidelines  established  by  the  Secretarv 

•       »       •     * ' 

Before  a  proposed  rule  to  implement 
Public  Law  104-149  could  be 
published.  Public  Law  104-193,  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
was  enacted  on  August  22,  1996.  This 
law  further  amended  section  9(f)(1)(B) 
of  the  NSLA  to  mandate  tliat  school 
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lunches  and  breakfasts  provide,  over  a 
week,  one-third  and  one-fourth, 
respectively,  of  the  Recommended 
Dietary  Allowances  (RDA.i  established 
by  the  Food  and  Nutntion  Board  of  the 
National  Research  Council  of  the 
National  Academy  of  Sciences.  Because 
these  requirements  are  already  included 
m  the  regulations  establishing  the  new 
specific  nutntion  standards  for  school 
lunches  and  breakfasts  (§210.10(bj  and 
§  220.8(a),  respectively),  this  proposal 
would  only  add  the  appropriate  RDA 
requirements  for  the  traditsona;  meal 
pattern 

Menu  Planning  Systems 

The  sole  menu  plarming  system  thai 
was  in  effect  for  School  Year  1994-95 
was  a  meal  pattern  (the  "traditional" 
meai  pattern)  which  stipulated  the  food 
components  (meat/meat  alternate. 
fruits-Zvegetables.  bread^read  alternate 
and  milk)  and  the  minimum  quantities 
of  those  components  that  had  to  be 
offered  to  children  of  specific  age/grade 
groups.  This  meal  pattern  was  virtually 
unchanged  since  the  establishment  of 
the  NSLP  in  1946  and.  until  the  lune  13, 
1995.  rulemaking,  was  the  only  menu 
planning  system  available  to  school 
food  authorities. 

In  order  to  provide  flexibility  as  well 
as  the  tools  that  school  food  authorities 
would  need  to  meet  modem  nutntion 
standards  for  children,  the  Department 
developed  new  menu  planning 
alternatives  designed  to  facilitate 
compliance  with  tie  Dietar\'  Guidelines 
and  the  other  nutrition-related 
requirements  of  section  9(0  of  the 
NSL,A  NSMP  and  ANSMP  provide 
menu  planners  with  more  flexible 
approaches  by  eliminating  the  strict 
component  and  quantity  requirements 
-Also.  NSMP  and  .ANSMP  provide  actua, 
nutrient  information,  including  fat  anc 
saturated  fat  levels,  to  menu  planners  on 
an  on-going  basis  In  addition,  after  the 
initial  proposal  in  1994,  the  Department 
developed  the  enhanced  food-based 
menu  planning  option  which  increased 
the  minimum  number  of  sen'ings  over 
a  weeks  time  for  the  fruits/ vegetables 
and  grains.'breads  components  in  order 
to  maintain  calorie  levels  white  keeping 
the  percentages  of  calories  from  fat  and 
saturated  fat  to  30  percent  and  less  than 
10  percent,  respectively,  as  required 
School  food  authonties  were  given  the 
option  of  choosing  which  of  these  menu 
planning  alternatives  best  suited  their 
particular  circumstances 

The  Department  developed  these 
menu  plannmg  alternatives  with  the 
Dietary  Guidelines  nutrition  standards 
of  the  NSLA  as  the  fundamental 
element.  The  Department  continues  to 
beueve  that  the  enhanced  food-based 


NSMP  and  ANSMP  alternatives  best 
support  compliance  with  the  Dietary 
Guidelines  However,  the  Department 
acknowledges  that  some  school  food 
authorities  are  progressing  toward 
meeting  the  Dietary  Guidelines  under 
Uie  traditional  meal  pattern,  Therefore, 
the  Department  has  concluded  that, 
with  increased  emphasis  on  vegetables, 
fruits  and  grain  products  and  with 
appropriate  modifications  to 
preparation  techniques  and  product 
specifications,  the  traditional  meal 
pattern  may  support  all  of  the  nutrition 
standards  required  by  the  NSLA.  In 
recognition  of  this  potential,  the 
President  signed  Public  Law  104-149 
w  hich  amended  section  9(0  of  the 
NSLA  to  authorize  the  traditional  meal 
pattern  as  a  permanent  menu  planning 
alternative  as  well  as  any  other 
reasonable  approaches  to  menu 
planning  xmder  guidelines  established 
by  the  Secretary. 

The  remainder  of  this  preamble 
discusses  the  proposed  implementation 
of  the  recent  statutory  amendments. 
This  proposal  also  clarifies  monitoring 
procedures  for  assessing  comphance 
with  the  Dietary  Guidelines  and  the 
other  nutntion  standards  for  all  menu 
planning  alternatives. 

The  1994-95  Meal  Pattem  (The 
Traditional  Meai  Pattern; 

This  proposal  would  reinstate  the 
menu  planning  system  in  effect  for 
School  Year  1994-1995  as  a  permanent 
alternative  for  planning  school  menus 
under  the  NSLP  and  SBP.  The  SMI  final 
rulemaking  did  not  allow  continued  use 
of  the  traditional  meal  pattern  after  June 
30,  1998,  the  latest  date  that  school  food 
authorities  could  be  authorized  to  delay 
compliance  with  the  Dietary  Guidelines. 
Therefore,  the  provisions  for  the 
traditional  meal  pattern  for  the  NSLP 
were  moved,  to  a  separate  section 
(§  210.10a)  so  that  schools  could 
continue  using  the  traditional  meal 
pattern  until  the  newer  menu  planning 
alternatives  had  been  fully 
implemented  Similarly,  the  traditional 
meai  pattern  for  the  SBP  was 
redesignated  as  §  220^. 

.Now  that  PubhcTaw  104-149  has 
reinstated  the  traditional  meal  pattern  as 
a  permanent,  food-based  menu  planning 
alternative  this  proposal  would 
incorporate  it  into  paragraphs  (d)  and 
;ki  of  §  210  10  and  mto  p>aragraphs  (c) 
and  (gi  of  ^  220.8  where  the 
.'^quirements  for  t.le  food-based  menu 
planning  alternative  established  by  the 
June  13.  1995,  final  rule  are  set  forth. 
Sections  210.10a  and  220.8a  would  be 
remiOved  Please  note  that,  due  to  the 
statutory  amendment  made  after 
publication  of  the  final  rule,  the 
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traditional  munu  planning  approacn 
will  remain  in  effect  after  the  )uly  1. 
1998.  implementation  deadline  in 
§210.10  (o)  and  §  220.8(m).  To 
distinguish  between  the  two  food-based 
systems,  the  meal  pattern  in  effect  for 
School  Year  1994/1995  would  be 
formally  renamed  the  "traditional  food- 
based  menu  planning  alternative."  The 
food-based  menu  planning  alternative 
established  in  the  lune  13.  1995. 
rulemaking  would  be  renamed  the 
"enhanced  food-based  menu  planning 
alternative." 

RDA  for  the  Traditional  Food-Based 
Menu  Planning  Alternative 

One  proposed  revision  to  §  210.10(d) 
of  the  NSLP  regulations  would  add  a 
chart  indicating  the  amounts  of  calories 
and  required  nutrients  that  equal  one- 
third  of  the  RDA  for  key  nutrients  and 
calories  for  the  age/grade  groups  of  the 
traditional  food-based  menu  planning 
alternative.  A  similar  chart  showing 
one-fourth  of  the  RDA  for  key  nutrients 
and  calories  for  breakfasts  would  be 
added  to  §  220.8(c).  These  additional 
charts  are  necessary  as  the  traditional 
food-based  menu  planning  alternative 
follows  different  age/grade  groupings 
than  used  for  the  NSMP.  ANSMP.  and 
enhanced  food-based  menu  planning 
alternatives 

The  Department  recognizes  the 
importance  of  offering  meals  that 
provide  a  proportionate  share  of  the 
nutritional  needs  of  the  nation's 
schoolchildren,  and  that  determination 
of  whether  those  needs  are  being  met 
must  be  based  on  the  most  accurate  data 
available.  To  this  end.  the  Department 
has  calculated  the  RDA  for  each  age 
group  using  computer  software 
specifically  designed  for  this  purpose. 
In  creating  the  enhanced  food-based 
menu  planning  alternative,  the 
Department  developed  age/grade 
groupings  that  were  averaged  to  more 

[>recisely  meet  the  calorie  and  nutrient 
evels  at  each  age  or  stage  of 
development.  Uniform  groupings,  based 
as  closely  as  possible  on  the  actual 
nutritional  needs  of  the  various  ages,  for 
the  two  food-based  systems  would  be 
preferable.  However,  section  9(f)(4)(A)(i) 
of  the  NSLA  requires  the  availabiUty  of 
the  traditional  meal  pattern  as  it  existed 
in  the  1994-1995  school  year.  The 
Department,  therefore,  does  not  want  to 
add  complexity  to  the  traditional 
approach  by  proposing  to  make  more 
prec.i<>e  age/grade  groupings  apply  to 
both  food-based  menu  planning 
alternatives.  While  this  means  menu 
planners  using  the  traditional  meal 
pattern  may  continue  to  meet  a  single 
set  of  quantity  requirements  for  all 
children  in  the  school,  regardless  of 


tneir  age  or  grade,  the  Department  is 
concerned  that  this  practice  could 
undermine  the  nutrition  goals  of  the 
programs,  since  the  food  service  would 
not  be  as  responsive  to  respond  to  the 
varying  needs  of  children  of  different 
ages  The  Department  recognizes  the 
need  to  provide  the  traditional  approach 
without  additional  requirements  but  is 
also  concerned  with  the  need  to  meet 
the  appropriate  nutrition  standards. 
Therefore,  interested  parties  in  the  food 
service,  nutrition  and  scientific 
communities  may  wish  to  comment  on 
the  appropriateness  of  allowing  a  single 
age/grade  grouping  and  the  associated 
nutrition  standards 

"Any  Reasonable  Approach  ' 

Public  Law  104-149  amended  section 
9(f)(4)  of  the  NSLA  to  permit  school 
food  authorities  to  use  "any  reasonable 
approach"  to  menu  planning  not 
specifically  delineated  in  section  9(f)  (3) 
and  (4)  of  the  NSLA.  The  law  makes  it 
clear,  however,  that  "reasonable 
approaches"  must  meet  guidelines 
established  by  the  Secretary.  In 
developing  appropriate  guidelines,  the 
Department  believes  there  will  be  two 
distinct  classes  of  proposed  alternative 
approaches.  First,  some  proposed 
alternatives  will  consist  of  relatively 
minor  modifications  to  one  or  another  of 
the  four  existing  menu  planning 
systems.  For  this  type  of  suggested 
alternative,  the  Department  is  proposing 
to  allow  State  agencies  to  establish  a 
general  policy  allowing  school  food 
authorities  to  adopt  such  approaches 
without  prior  Departmental  approval. 
The  second  class  of  alternatives  will 
involve  unique  proposals  that  depart 
significantly  from  existing  systems.  The 
Department  is  proposing  to  redesignate 
§  210.10(1)  through  (o)  as  §  210.10(m) 
through  (p)  and  to  add  a  new  §  210.10(1) 
to  establish  basic  requirements  for 
authorizing  both  classes  of  alternate 
menu  planning  approaches.  For  the 
SBP,  §  220.8(h)  through  (m)  would  be 
redesignated  as  §  220.8(i)  through  (n) 
and  §  220.8(h)  would  provide  for 
alternate  menu  planning  approaches. 

Minor  "Pre-Approved"  Modifications 

The  first  proposed  class  of  alternate 
approaches  is  specific,  minor 
modifications  to  provisions  of  the 
existing  menu  planning  alternatives  and 
would  be  added  at  §210.10(1)(1)  and 
§  220.8(h)(1).  While  the  State  agency 
may  require  prior  approval  or  may 
establish  additional  guidelines  for  their 
adoption,  these  modifications  would  be 
considered  "pre-approved"  in  that  State 
agencies  may  allow  their  use  without 
any  additional  review.  Of  course,  as  part 
of  their  general  oversight 


responsibilities  under  the  NSLA,  State 
agencies  must  ensure  that  the  school 
food  authority's  operations,  including 
these  "pre-approved  "  options,  are 
consistent  with  the  NSLP  and  SBP 
regulatory  standards,  even  if  State 
agencies  do  not  require  pre-approval. 
The  modifications  are:  a  weekly  meat/ 
meat  alternate  standard  (for  the  NSLP 
only)  and  flexible  age/grade  groupings 
for  the  food-based  menu  planning 
alternatives  (for  both  the  NSLP  and 
SBP).  While  only  two  modifications  are 
proposed,  the  Department  solicits 
suggestions  on  similar  variations  that 
could  be  included  under  this  category  of 
other  approaches. 

The  Department  was  also  asked  to 
consider  extending  a  policy  currently 
applicable  only  to  lunches  planned 
under  the  enhanced  food-based  menu 
planning  approach  to  the  traditional 
food-based  menu  planning  approach. 
This  pohcy,  at  §  210.10(k)(2),  allows 
menu  planners  to  credit  up  to  one  grain- 
based  dessert  daily  towards  the  weekly 
grain/bread  requirements.  This  policy 
was  established  to  provide  additional 
flexibility  for  menu  planners  as  the 
number  of  required  grain'bread  items 
increased  substantially  over  the  number 
required  for  the  traditional  food-based 
menu  planning  approach.  For  example, 
for  grades  7-12.  the  traditional  food- 
based  alternative  required  eight  servings 
(but  recommended  10)  while  15 
servings  are  required  for  the  enhanced 
food-based  approach 

The  Department  jjave  this  suggestion 
serious  consideration   However, 
crediting  up  to  one  grain-based  dessert 
daily  as  a  serving  of  grains/breads  for 
the  traditional  food-based  menu 
planning  alternative  is  too  significant  a 
proportion  of  the  total  number  of 
required  grain/bread  items.  A  child 
selecting  a  grains-based  dessert  on  a 
daily  basis  would  have  the  majority  of 
their  grains/breads  component  over  the 
week  met  through  the  consumption  of 
dessert.  Given  this  concern,  the 
Department  is  not  proposing  to  extend 
this  policy  to  the  traditional  food-based 
menu  planning  approach.  However,  the 
Department  would  appreciate  comments 
on  this  issue 

1.  Weekly  Meat/Meal  Alternate  Quantity 
Standard 

Some  food  service  directors  have 
indicated  that  it  is  not  always  practical 
to  offer  the  full  daily  minimum  portion 
of  the  meat/meat  alternate  component 
required  for  the  NSLP  under  the  food- 
based  menu  planning  alternatives.  For 
example,  a  serving  of  less  than  the 
required  four  tablespoons  of  peanut 
butter  or  two  ounces  of  cheese  in  a 
sandwich  may  produce  a  more 


Federal  Register / Vol.  63,  No.  85/Monday,  May  4.   1998 /Proposed  Rules 


24691 


appealing  entree  while  the  full  amount 
required  can  lead  to  waste  To  address 
this  situation,  those  school  food  service 
directors  have  suggested  that  schools 
using  either  of  the  food-based  menu 
planning  systems  be  allowed  the 
flexibility  to  vary  the  quantity  of  meat/ 
meat  alternate  on  a  daily  basis  as  long 
as  the  total  amount  served  over  the 
course  of  the  school  week  equals  the 
minimum  daily  quantity  multiplied  bv 
the  number  of  serving  days  in  the  week. 
For  example,  the  amount  of  meal/meat 
alternate  served  on  a  given  dav  could  be 
only  one  ounce  or  the  equivalent 
provided  that  the  full  10  ounces  (for 
grades  4-12)  or  equivalent  of  meat/meat 
alternate  were  available  over  a  five  day 
week.  This  alternative  would  enable 
meal  planners  using  a  food-based 
alternative  much  of  the  same  flexibility 
enjoved  bv  their  counterparts  using 
NSMP  while  still  ensuring  that 
minimum  quantities  of  essential  foods 
were  offered  to  children  over  a  week's 
time. 

After  considering  this  suggestion,  the 
Department  agrees  that  it  could  provide 
additional  flexibility  without 
compromising  the  nutritional  integritv 
of  the  meals  ser\ed  over  the  course  of 
the  school  week  However,  the 
Department  does  not  believe  that  the 
school  food  authority's  ability  to  vary 
the  quantity  of  this  component  should 
be  completely  unrestricted  Therefore, 
the  Department  is  proposing  to  require 
that  a  minimum  of  one  ounce  or  its 
equivalent  of  meat/meat  alternate  be 
offered  daily  This  proposal  would 
ensure  that  the  amount  of  meal/meat 
alternate  offered  to  the  student  will  be 
reasonably  consistent  each  dav  while 
still  providing  menu  planners  with 
enhanced  flexibility   The  Department 
emphasizes  that  the  option  to  varv  the 
size  of  the  meat  component  would  not 
apply  to  those  situations  in  whicii  the 
minimum  quantity  requirement  is  one 
ounf:e  or  less. 

The  Department  is  not  proposing  to 
extend  this  option  to  the  meat/meat 
altemate-grains/breads  component  of 
school  breakfasts  because  flexibility  is 
already  provided  under  the  food-based 
menu  planning  alternatives.  However, 
comments  are  requested  on  whether 
extending  the  weekly  meat/meat 
alteniate  to  the  SBF  would  t)e  useful 
and  appropriate 

In  proposing  this  option,  the 
Department  recognizes  that  there  will  be 
complexities  with  its  implementation, 
especially  in  siiiools  that  offer  multiple 
entree  choices,  since  children  may  not 
select  items  over  the  week  that  equal  the 
full  weekly  meal  component 
requirement  Therefore,  comments  are 
particularly  requested  on  lhe.se  and 


other  potential  difficulties  as  well  as 
any  suggestions  on  ways  to  ensure  that 
the  nutritional  integrity  of  the  meal 
service  is  not  compromised.  The 
modification  for  the  meat,  meat  alternate 
component  is  proposed  at 
§210.10(l)(l)(i). 

2.  Flexible  Age-Grade  Groupings  for 
Food-Based  Alternatives 

Children  enrolled  in  a  given  school 
may  span  different  age/ grade  groupings 
for  purposes  of  the  nutrient  and  calorie 
level  requirements  and  corresponding 
portion  sizes  for  components  under  the 
food-based  menu  planning  alternatives. 
Under  the  NSMP  and  ANSMP  menu 
planning  alternatives,  if  only  one  age  or 
grade  is  outside  the  established  nutrient 
and  calorie  level  requirements  for  the 
maiority  of  children,  schools  are 
permitted,  under  §  210  10(i){l){ii)  and 
*i  220.8(eKl)(ii),  to  use  the  nutrition 
standards  for  that  maionty.  In  the 
interests  of  consistency  and  flexibility, 
the  Department  is  proposing  to  extend 
this  option  to  the  food-based 
alteniatives  as  well. 

Under  the  proposal,  schools  using  the 
enhanced  food-based  alternatives  would 
be  permitted  to  plan  menus  using  the 
minimum  quantity  requirements 
applicable  to  the  maionty  of  children 
provided  that  no  more  than  one  age  or 
grade  falls  outside  the  requirements  for 
the  majority  of  children.  For  example,  if 
a  school  following  the  enhanced  food- 
based  menu  planning  alternate  e  serves 
children  in  grades  6,  7  and  8,  the  school 
may,  if  it  chooses,  plan  menus  meeting 
the  nutrient  levels  and  quantities  for 
grades  7  through  12  in  lieu  of  varying 
the  menus  and  portion  sizes  for  the 
children  in  grade  6.  This  option  would 
eliminate  the  need  to  meet  two  sets  of 
nutrient  and  calone  levels  as  well  as 
portion  requirements  when  only  a 
limited  number  of  children  are  affected. 
The  Department  notes  that  this  option 
Will  generally  be  applicable  to  schools 
using  the  enhanced  food-tjased 
alternative  since  it  is  not  needed  for  the 
traditional  food-based  menu  planning 
alternative  because  of  the  broader  range 
of  the  groups  and  because  schools  may 
use  the  portion  sizes  for  the  grades  4- 
12  group  when  the  school  has  a  large 
number  of  grades  However,  under  the 
proposal,  this  option  could  be  adopted 
by  schools  using  either  food-based 
menu  planning  alternative  This 
proposed  change  would  be  found  at 
§210,10(l)(lJ(iij  for  the  lunch  program 
and  at  §  220,8(h)(lJ  for  the  breakfast 
program, 

Tne  Department  believes  that  school 
food  authorities  should  plan  menus  and 
offer  meals  that  best  meet  the  nutrient 
and  calone  levels  for  each  age  or  grade 


group  of  all  of  the  children.  The  age/ 
grade  groupings  are  geared  to  best  meet 
the  recommended  levels  of  calories  and 
other  nutrients  for  a  particular  period  in 
a  child's  development.  However,  the 
Department  also  recognizes  that 
allowing  the  propxjsed  option  for 
schools  using  the  food-based 
alternatives  provides  increased 
flexibibty. 

Major  Changes  or  New  Alternatives 

The  second  class  of  alternate 
approaches  concerns  major  changes  to 
one  of  the  existing  menu  planning 
.  systems  and  may  be  developed  by  either 
school  food  authorities  or  State 
agencies.  Within  this  second  class,  the 
regulations,  as  proposed,  would  require 
that  any  major  change  or  new 
alternative  developed  by  a  school  food 
authority  be  subject  to  State  agency 
review  and  approval.  State  agency 
approval  is  critical  because  major 
variations  developed  and  used  only  by 
a  school  food  authority  need  to  be 
carefully  assessed  to  gauge  potential 
impact  on  the  delivery  of  meals  to 
children,  both  nutritionally  and  fiscally. 
Further,  school  food  authority-level 
approaches  would  not  have  the  benefit 
of  the  State  agency's  expertise  when 
forming  their  approach.  State  agency- 
developed  alternatives  would  be  subject 
to  Departmental  review  and  approval 
unless  there  was  an  on-going  State 
agency/school  food  authority 
partnership  and  enough  school  food 
authorities  intending  to  adopt  the 
alternate  approach  to  warrant  the 
significant  involvement  of  the  State 
agency. 

Written  Submissions 

The  Department  is  proposing  that  any» 
alternate  approach  developed  by  either 
a  school  food  authority  or  State  agency 
be  conmiitted  to  writing  prior  to  its 
implementation.  The  written 
description  must  outUne  the  intended 
procedures  as  well  as  indicate  how  the 
required  elements  for  alternate 
approaches  (as  proposed  under 
§  210.10(1)0)  and  §  220.8(h)(3)  for  the 
lunch  and  breakfast  programs, 
respectively)  will  be  met.  For  those 
approaches  subject  to  prior  review,  a 
written  submission  is  needed  to  ensure 
a  comprehensive  review.  For  those 
approaches  not  subject  to  prior  review, 
a  written  description  needs  to  be 
available  for  monitoring  purposes  The 
Department  is  not,  however,  proposing 
any  specific  format  or  requiring  a  formal 
plan,  other  than  proposing  that  the 
intended  procedures  and  the  required 
elements  be  addressed  in  writing  for  any 
proposed  alternative  approach.  This 
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provision  is  proposed  at  §210.10|l)(2) 
and  §  220.8(h)(2). 

State  Agency-Developed  Systems: 
Approval  Procedures 

Some  State  agencies  have  developed 
or  intend  to  develop  their  own  menu 
planning  alternatives  for  use  by  their 
school  food  authorities.  State  agency- 
developed  alternatives  could  involve 
either  extensive  modifications  to  one  of 
the  existing  menu  planning  alternatives 
or  development  of  an  altogether  new 
alternative.  As  mentioned  above,  the 
Department  is  proposing  different 
approval  procedures  for  State  agency- 
developed  approaches  depending  on 
whether  there  is  on-going,  operational 
support  from  the  State  agency. 

For  the  purpose  of  approval,  the  first 
type  of  a  State-agency  developed 
alternate  approach  is  one  that  the  State 
agency  develops  and  then  makes 
available  to  its  school  food  authorities 
without  on-going  support  and 
assistance.  Because  the  State  agency 
will  not  have  any  on-going  operational 
role  in  such  approaches,  the  Department 
believes  independent  review  is  essential 
prior  to  implementation  of  an  alternate 
approach  by  any  school  food  authority. 
This  review  would  ensure  that  the 
changes  or  the  new  alternative 
adequately  meets  program  requirements 
and  goals.  Therefore,  the  Department  is 
proposing  to  require  State  agencies  to 
submit  this  type  of  alternate  approach  to 
the  Food  and  Nutrition  Service  (FNS) 
for  review  and  approval  before 
implementation  The  approval 
procedures  are  proposed  at 
§  210.10(1)(2)  and  §  220.8(h)(2). 
respectively,  for  the  lunch  and  breakfast 
programs. 

The  second  type  of  alternate  approach 
•  would  also  involve  either  extensive 
modifications  to  one  of  the  existing 
menu  planning  alternatives  or 
development  of  an  altogether  new 
alternative.  The  Department  is 
proposing  that  these  approaches  not  be 
subject  to  approval  by  FNS  when  the 
State  agency  is  an  active  and  on-going 
partner  with  the  school  food  authorities, 
if  there  are  a  sufficient  number  of  school 
food  authorities  adopting  it  to  warrant 
the  State  agency's  commitment  of 
resources  necessary  to  its  successful 
operation  and  the  State  agency  issues  an 
announcement  notifying  the  public  of 
the  alternate  approach.  With  the  State 
agency's  active  involvement,  there  is 
oversight  as  well  as  the  ability  to 
promptly  adjust  the  policies  and 
procedures  of  the  approach  to  ensure 
efficient  and  effective  operation  and 
compliance  with  all  applicable 
requirements.  The  Department  is 
proposing  that  these  approaches  must 


be  adopted  by  at  least  five  school  food 
authorities  within  the  State.  The 
proposed  requirement  for  a  public 
announcement  allows  for  review  of  the 
State  agency's  approach  by  any 
concerned  parents,  students,  program 
administrators,  etc.  In  addition  to  the 
public  announcement,  the  Department 
considered  requiring  that  State  agencies 
hold  public  hearings  (in  accordance 
with  established  State  procedures)  on 
these  types  of  ahemative  approaches. 
The  Department  would  appreciate 
comments  on  whether  public  hearings, 
in  addition  to  the  public  announcement, 
are  a  more  effective  way  to  notify  the 
public  and  whether  the  benefits  of 
conducting  a  hearing  outweigh  the  costs 
to  the  State  agency. 

This  type  of  State  agency-developed 
alternate  approach  is  intended  to  allow 
innovative,  large-scale  State  agency- 
sponsored  menu  planning  systems  to 
operate  vvrithout  prior  approval.  An 
example  of  a  large-scale  system  that 
extensively  modifies  current  regulatory 
requirements  (specifically  the  weighting 
component  and  software  requirements 
for  NSMP)  is  the  Shaping  Health  as 
Partners  in  Education  (SHAPE)  program, 
which  has  been  successfully  operated  in 
California  for  several  years.  Because  the 
SHAPE  program  is  already  operational, 
the  requirement  for  issuing  a  public 
announcement  is  not  applicable. 

The  Department  emphasizes  that  the 
different  approval  requirements  for  the 
State  agency-developed  alternate 
approaches  are  based  on  the  differing 
degrees  of  State  agency  involvement. 
When  the  State  agency  is  acting  as  a 
partner  and  is  routinely  assisting  school 
food  authorities  and  providing  technical 
assistance,  it  can.  if  needed,  quickly 
determine  if  implementation  at  the  local 
level  is  not  successful  or  if  the  system 
itself  needs  to  be  modified  to  meet  the 
required  elements  such  as  compliance 
with  the  nutrition  standards.  In  the 
other  situations,  there  is  no  continuous 
Slate  agency  presence.  Instead,  the  State 
agency  simply  makes  the  system 
available  to  local  school  food  authorities 
as  another  option  from  which  they  may 
chose  and  would  only  be  able  judge  its 
effectiveness  under  normal  review 
procedures.  Therefore,  the  Department 
is  proposing,  at  §  210.10(l)(2)(iii)  and 
§220.8(h)(2)(iii).  that  any  State-agency 
developed  system  is  not  subject  to  prior 
FNS  approval  if  five  or  more  school 
food  authorities  adopt  the  approach,  if 
the  State  agency  maintains  on-going 
oversight  including  making  adjustments 
to  the  approach's  policies  and 
procedures,  as  needed,  to  ensure 
compliance  with  the  nutritional  and 
other  meal  service  requirements,  and  if 
the  State  agency  makes  a  public 


announcement  concerning  the  alternate 
menu  planning  approach  prior  to  its 
implementation  by  any  school  food 
authority.  Please  keep  in  mind,  though, 
that  all  alternate  approaches  would  be 
subject  to  the  proposed  minimum 
requirements  discussed  below. 

Required  Elements  for  Alternate 
Approaches 

In  devising  the  guidelines  for 
reasonable  approaches  other  than  the 
proposed  "pre-approved" 
modifications,  the  Department  balanced 
the  necessity  to  foster  innovation  and 
flexibility  with  the  equally  compelling 
need  to  maintain  program 
accountability  administratively,  fiscally 
and  nutritionally.  The  basic 
consideration  is  that  every  rtenu 
planning  alternative,  regardless  of  the 
source  or  the  level  of  approval,  must 
meet  all  statutory  requirements.  Also, 
the  Department  is  proposing  to  include 
a  limited  number  of  guidelines  that  are 
based  on  discretionary  regulatory 
procedures  that  the  Department  feels  are 
essential  to  effective  and  efficient 
program  management  unless  the 
alternate  approach  is  one  of  the  distinct 
situations  with  on-going  State 
involvement  (the  second  type  discussed 
above).  With  this  extra  involvement  and 
oversight  by  the  State  agency,  school 
food  authorities  would  be  provided 
additional  flexibility 

Offering  Fluid  Milk 

Section  9(a)(2)  of  the  NSLA  (42  U.S.C. 
1758(a)(2))  requires  that  school  food 
authorities  offer  fluid  milk  to  children 
participating  in  the  NSLP.  Section 
4(e)(1)(A)  of  the  Child  NutriUon  Act  of 
1966  (CNA).  (42  U.S.C.  1773  (e)(2)), 
requires  that  a  combination  of  foods  be 
served  in  the  SBP  and  that  breakfasts 
""   •   "  meet  minimum  nutritional 
requirements  prescribed  by  the 
Secretary*    *    *"  The  provision  of  fluid 
milk  is  one  of  the  minimum  nutritional 
requirements  established  for  the  SBP 
under  §  220.8(h).  Therefore,  any 
alternate  menu  planning  approach  must 
also  offer  fluid  milk  for  both  the  NSLP 
and  SBP.  The  provisions  requiring  milk 
to  be  offered  in  the  school  programs  for 
any  alternate  approach  are  proposed  at 
§  210.10(l)(3)(i)  and  §  220.8(h)(3)(i).  for 
the  NSLP  and  SBP.  respectively. 

Offer  Vereus  Serve  (OVS) 

Section  9(a)(3)  of  the  NSLA  (42  U.S. 
C.  1758(a)(3))  requires  that  schools 
implement  OVS  in  the  NSLP  for  senior 
high  school  children;  at  local  option, 
school  food  authorities  may  adopt  OVS 
in  the  lunch  program  for  lower  grades 
as  well.  Under  section  4(e)(2)  of  the 
CNA  (42  U.S.  C.  1773  (e)(2)),  local 
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school  food  authorities  niav  also 
implement  OVS  for  the  SEP.  OVS 
encourages  children  to  make  selections 
that  they  prefer,  thus  helping  to  reduce 
plate  waste.  Because  of  the  statutory 
mandate,  any  menu  planning  alternative 
designed  by  an  school  food  authority  or 
State  agency  for  use  in  the  NSLP  must 
include  OVS  for  senior  high  school 
children.  OVS  will  continue  to  be 
optional  at  the  discretion  of  school  food 
authorities  in  the  SBP. 

While  OVS  would  continue  to  be 
required  for  senior  high  school  students, 
school  food  authorities  and  State 
agencies  would  be  permitted  by  this 
rulemaking  to  propose  alternatives  to 
the  OVS  approaches  currently  permitted 
in  the  regulations.  Such  approaches 
must  be  based  on  the  existing  regulatory 
OVS  stnictures  as  much  as  possible.  For 
example.  OVS  for  alternate  food-based 
systems  must  be  patterned  on  the  OVS 
requirements  in  §  210.10(k)(6)  and 
§220, 8(g)(3),  while  those  for  alternate 
NSMP  approaches  must  l>e  based  on  the 
requirements  of  §  210.1Q(i)(2)(ii}  and 
§220.8(e)(2)(ii). 

If  the  existing  OVS  procedures  in 
§210.10(k)(fi)/t,22n,R(g)(3)or 
§  210.10(iK2)(!i),  *»  22(J,8(e)(2)(ii)  are  not 
followed,  the  description  of  the 
alternate  approach  must  indicate  what 
age/grade  groups  are  included,  how 
plate  waste  would  be  reduced  and  how 
the  meal,  as  taken,  will  provide  a 
reasonable  level  of  nutrients  and 
calories  As  discussed  in  more  detail 
below,  any  modifications  to  the  existing 
OVS  procedures  must  include  the 
number  and  type  of  items  (and,  if 
applicable,  the  quantities  for  the  items) 
that  constitute  a  reimbursable  meal. 
These  provisions  on  0\'S  in  alternate 
menu  planning  approaches  are 
proposed  at  t^  210  10(!j(3)(ii)  and 
§220.8(h)(3)(vi)  for  the  lunch  and 
breakfast  programs,  respectively. 

Nutrition  Standards 

As  discussed  earlier,  the  NSLA 
requires  school  lunches  to  approximate. 
over  a  week's  time,  one-third  of  the  RD.\ 
needed  by  growing  children  of  different 
ages.  School  breakfasts  must  provide 
one-fourth  of  the  RDA.  In  addition,  the 
menus  must  comply  with  the 
recommendations  of  the  Dietarv 
Guidelines.  These  requirements  cannot 
be  modified. 

Therefore,  any  alternate  menu 
planning  approach  must  ensure  that 
these  standards,  as  implemented  in 
§21Q.10(b)(l)-(b)(4)  for  the  NSLP  and 
§220.8(a)(l)-(a)(4)  for  the  SBP.  would 
be  met  or  exceeded  for  the  age/grade 
groups  to  be  served.  In  addition,  the 
alternate  approach  must  indicate  how 
the  proposal  is  designed  to  meet  these 


standards.  The  requirements  are 
proposed  at  §  210.10(l)(3)(iii)  and 
§220.8(h)(3}(ii). 

Competitive  Foods 

For  both  the  NSLP  and  SBP,  Section 
10(a)  of  the  CNA  (42  U.S.C.  1779(a)). 
requires  regulations  "*   *   'relating  to 
the  service  of  food  *   *    *  in  competition 
with  the  [school  meals]  programs 
*   *   *."  To  implement  this  provision, 
§  210.11(b)  and  §  220.12(a)  prohibit  the 
sale  of  foods  of  "minimal  nutritional 
value"  in  the  cafeteria  area  during  the 
service  of  meals.  Appendix  B  to  each  of 
these  parts  lists  the  foods  considered  to 
be  foods  of  minimal  nutritional  value. 
Any  alternate  approach  may  not  alter 
this  statutory  provision  and  the 
implementing  regulations.  This 
restriction  is  proposed  at 
§210.10(l)(3)(iv)and§220.8(h)(3)(iii) 
for  the  lunch  and  breakfast  programs, 
respectively. 

Crediting  Foods  Under  Food-Based 
Type  Approaches 

Paragraphs  (k)(3Hk)(5)  and  (m)  of 
§  210.10;  §  220.8(g)(2)  and  (i);  and  the 
.Appendices  to  Parts  210  and  220 
pro\ide  the  basic  crediting  policies  for 
food  items  offered  in  the  school  meals 
programs  for  food-based  menu  planning 
alternatives.  These  crediting  policies  are 
expanded  upon  in  FNS  instructions  and 
guidance.  This  proposal  would  require 
that  any  alternate  food-based  menu 
planning  approaches  follow  the  existing 
food  crediting  policies  for  school  meals. 
The  Department's  standards  for 
crediting  food  items  are  designed  to 
maintain  the  nutntional  integrity  of 
schoo.  meals  by  ensuring  that  foods 
used  to  satisfy  quantity  and  component 
requirements  provide  a  sufficient 
amount  of  the  component  or  its 
equivalent  to  count  toward  meeting  the 
meal  requirements. 

To  be  credited,  foods  must  be  both 
present  in  the  minimum  required 
quantities  and  identifiable  as  at  least 
one  of  the  required  food  components  of 
the  meal  pattern  (meat/meat  alternate, 
fruits.'vegetabies.  grains/breads  and 
fluid  milk).  These  foods  may  be  served 
as  single  food  items  or  as  combinations 
in  recipes  or  in  conrnierdally  processed 
foods  To  assist  in  the  identification  of 
the  definition  of  the  basic  foods,  the 
Department  relies  on  government  and 
industry  standards  of  identity  and/or 
specifications  These  standards  are 
essential  to  ensuring  that  the  individual 
meal  merits  Federal  reimbursement  and 
that  the  meal  ser\-ice.  over  time. 
complies  with  the  programs'  nutrition 
standards.  Therefore,  the  Department  is 
proposing  at  §  210.10{l)(3)(v)  and 
§  220.8(h)(3)(v)  that  the  minimum 


quantities  established  to  credit  food 
items  as  components  under  the  food- 
based  menu  planning  systems  be 
adhered  to  in  any  food-based  menu 
plaiming  alternate  approach. 

Identification  of  a  Reimbursable  Meal 

The  concept  of  a  reimbursable  meal  is 
essential  to  program  integrity.  Sections 
210.10  and  220.8  of  the  regulations 
establish  definitions  of  a  reimbursable 
meal  for  the  four  menu  planning 
alternatives  currently  recognized  by  the 
NSLA.  Under  the  traditional  meal 
pattern  and  the  enhanced  food-based 
menu  planning  system  for  lunches,  the 
school  food  authority  must  offer 
minimum  quantities  of  a  meat/meat 
alternate,  a  grain/bread  item,  two 
separate  fruits/vegetables  and  fluid  milk 
as  a  beverage.  This  requirement  is  found 
at  §  210.10(k).  Under  NSMP  and 
ANSMP.  the  school  must  offer  an 
entree,  fluid  milk  and  at  least  one 
additional  menu  item  for  lunches.  This 
requirement  is  found  at  §210.10(i)(2)(i) 
for  the  NSLP.  The  parallel  requirements 
for  the  SBP  are  at  §  220.8  (e)  and  (g). 

This  proposal  would  require  that  any 
alternate  approach  comply  with  the 
current  requirements  for  reimbursable 
meals  to  the  extent  possible.  When  the 
existing  procedures  are  not  followed, 
the  proposed  alternate  approach  must 
detail  what  constitutes  a  reimbursable 
meal,  including  the  number  and  type  of 
item  (and  if  applicable,  the  quantities 
for  each  item)  and  how  a  reimbursable 
meal  is  to  be  identified  at  the  point  of 
service  by  the  children,  the  cashiers, 
and  any  reviewers.  The  proposals 
appear  at  §  210.10(l)(3)(vi)  and 
§  220.8(h)(3)(v),  respectively,  for  the 
school  luinch  and  breakiast  programs. 

Monitoring  Compliance 

Section  210.18  of  the  regulations 
establishes  methods  for  determining  if 
school  food  authorities  are  meeting  the 
administrative  requirements  for  the 
school  meals  programs  while  §  210.19 
provides  for  reviewnng  compliance  with 
the  nutrition  standards.  In  determining 
the  essential  elements  for  any  alternate 
approach,  the  Department  believes  that 
these  monitoring  aspects  must  be 
incorporated  so  that  the  State  agency 
can  determine  if  reimbursable  meals  are 
being  offered,  accepted,  and  propwrly 
counted  and  if  the  meaJ  service  is  in 
compliance  with  all  of  the  nutrition  and 
administrative  standards. 

The  Dejjartment  expects  that,  in  ^lost 
cases,  alternate  approaches  can  be 
monitored  within  the  existing  criteria 
for  both  coordinated  review  effort  (CRE) 
and  nutrition  reviews.  As  discussed 
below,  some  aspects  of  Performance 
Standard  2  in  §  210.18  must  be  modified 
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to  take  into  account  the  flexibility  tor 
alternate  approaches.  However,  the 
Department  does  not  believe  that  the 
procedures  for  conducting  CRE  reviews 
will  need  to  be  revised  in  order  to 
accommodate  alternate  approaches. 
Therefore,  this  rule  would  require,  in 
§  2l0.10(l)(vii)  and  §  220.8(h)(3)(vi).  that 
the  alternate  approach  be  subject  to  CRE 
reviews  under  the  current  procedures 
provided  in  ^210  18 

However,  in  some  cases,  the  proposed 
alternate  approach  may  not  lend  itself  to 
the  established  nutrition  review 
methods.  Therefore,  to  allow  the  Slate 
agency  to  ensure  that  an  alternate 
approach  can  be  reviewed  adequately 
for  compliance  with  the  nutrition 
standards,  any  alternate  approach  must 
include  either  an  explanation  of  how 
the  alternate  approach  could  be 
monitored  witnin  the  existing  criteria  in 
§  210.19  or  a  comprehensive  nutrition 
monitoring  plan  that  the  State  agency 
could  follow  As  part  of  this  plan,  the 
alternate  approach  must  include  a 
description  of  the  records  it  will 
maintain  to  document  compliance  with 
administrative  and  nutrition 
requirements.  This  provision  is 
proposed  at  S  210.10(l)(3)(vii)  and 
§  220.8(h)(3)(vi)  for  both  the 
administrative  and  nutrition  review 
aspects  Conforming  amendments  are 
also  proposed  to  «»  210  19(a)  and  are 
discussed  in  greater  detail  later  in  this 
preamble. 

Weighted  Averages  for  NSMP/ANSMP 

Sections  210.10(i)(5)  and  220.8(e)(5) 
require  school  food  authorities  using 
NSMP  or  ANSMP  to  conduct  nutrition 
analyses  by  weighting  all  foods  planned 
as  part  of  the  reimbursable  meal  service. 
This  weighting  is  done  according  to  the 
frequency  with  which  each  food  is 
actually  offered.  The  purpose  of 
weighting  is  to  assist  in  ensuring  that 
meals  actually  offered  to  children  meet 
the  nutrition  standards.  The  Department 
acknowledges  that  weighted  averages 
are  not  the  only  way  to  ensure 
compliance  with  the  nutrition 
standards.  In  fact,  in  order  to  make  the 
transition  to  the  updated  menu  planning 
methods  easier  and  to  ensure  that  every 
avenue  for  promoting  sound  nutrition  is 
explored,  the  Department  has 
authorized  temporary  waivers  of  this 
regulatory  requirement  The  waivers 
allow  the  Department  the  opportunity  to 
evaluate  weighted  and  unweighted 
averages  to  determine  their  accuracy  in 
indicating  determinations  of  compliance 
with  the  nutrition  standards.  The 
Department  believes  that  this  temporary 
postponement  through  a  State  agency 
waiver  is  the  appropriate  way  to  ease 
implementation  and  to  permit  further 


evaluation  of  this  requirement  As  part 
of  this  evaluation  process,  the 
Department  is  particularly  interested  in 
receiving  comments  on  the  use  of  a 
weighted  nutrient  analysis  versus 
nonweighted  approaches.  Comments 
from  operators  using  nutrient  analysis 
and  their  exp)erience8  with  weighting 
would  be  especially  helpful.  The 
Department  would  also  like  comments 
from  State  agency  reviewers  and  their 
experiences  with  weighting  when 
evaluating  meal  services. 

However,  until  the  Department 
determines  that  alternatives  to  weighted 
averages  adequately  ensure  that  meals 
comply  wkh  the  nutrition  standards, 
weighted  averages  continue  to  be 
required  for  NSMP  systems  other  than 
those  for  which  a  waiver  has  been 
granted.  Accordingly,  the  Department  is 
proposing  to  require  compliance  with 
the  weighting  requirements  for  alternate 
NSMP-type  approaches.  However,  the 
Department  is  proposing  to  provide 
added  flexibility  in  those  instances  in 
which  the  State  agency  has  developed 
the  alternate  approach  and  is  a  partner 
with  at  least  five  school  food  authorities 
and  maintains  on-going  oversight  of  the 
operation  and  evaluation.  The  level  and 
consistency  of  the  State  agency's 
involvement  coupled  with  a  more  rapid 
response  to  problems  in  order  to  make 
needed  adjustments  allows  for  further 
innovation.  These  provisions  are 
proposed  at  §  210.10(l)(3)(viii)  and 
§220.8(h)(3)(vi). 

Approved  Software  for  NSMP  and 
ANSMP 

Sections  210.10(i)(4)  and  220.8(e)(4) 
require  menu  planners  using  NSMP  or 
ANSMP  to  conduct  or  to  have  their 
analyses  conducted  using  software  that 
incorporates  the  National  Nutrient 
Database  for  Child  Nutrition  Programs 
and  is  approved  by  FNS.  The  software 
must  meet  the  minimum  requirements 
established  by  FNS  such  as  having  the 
capability  to  perform  all  functions 
required  after  the  basic  data  has  been 
entered,  including  calculating  weighted 
averages,  and  the  optional  combining  of 
the  analyses  of  the  NSLP  and  SBP.  The 
Department  is  aware  that  there  are  many 
nutrition  software  packages  available: 
however,  many  of  these  are  for 
individuals  or  for  clinical  settings  such 
as  hospitals  The  software  approved  by 
FNS  is  designed  to  meet  the  needs  of 
school  food  service  professionals  and 
fulfills  two  essential  criteria — the  abihty 
to  perform  all  the  requirements  of  the 
regulations  and  the  achievement  of 
uniform  results.  The  Department  also 
notes  that  the  number  and  variety  of 
software  packages  approved  to  date 
ensures  that  school  food  authorities 


have  extensive  flexibility  in  choosing  a 
package  that  best  meets  their  individual 
needs.  Therefore,  this  proposal  would 
require,  at  §210.10(l)(3)(viii)  and 
S  220.8(h)(3)(vii),  that  any  alternate 
approach  use  approved  software. 

Again,  however,  the  Department  is 
proposing  to  allow  modification  of  the 
required  specifications  for  software  for 
any  alternate  approach  under  the  same 
limited  circumstances  allowing  for 
modification  of  weighted  analysis.  In 
those  situations  in  which  the  State 
agency  developed  the  alternate 
approach  and  remains  an  active  partner 
and  five  or  mor«  school  food  authorities 
adopt  the  alternate  approach,  the 
Department  is  proposing,  at 
^  21010(l)(3)(viii)  and  §  220.8(h)(3)(vii). 
to  permit  the  use  of  software  which  does 
not  meet  the  regulatory  requirements. 
While  this  means  that  the  software 
would  not  need  to  incorporate  the 
National  Nutrient  Database  nor  would  it 
be  required  to  have  prior  FNS  approval, 
the  alternate  approach  would  still  need 
to  meet  all  the  nutrition  standards 
Again,  the  Department  believes  that  the 
on-going  State  agency  oversiKht 
provides  sufficient  assurance  that  any 
software  will  provide  appropnate 
nutrient  analysis  and,  to  the  extent  that 
deficiencies  are  identified,  that  they  will 
be  rapidly  addressed 

The  Department  also  wishes  to 
emphasize  that  weighted  analyses  and 
standard  software  packages  do  not,  in 
and  of  themselves,  determine  the  kinds 
and  amounts  of  foods  provided  Rather, 
they  are  fundamentals  m  the  internal 
monitoring  system  which  enables 
schools,  school  food  authorities,  and 
State  agencies  to  measure  the  success  of 
the  food  service  in  complying  with  the 
nutrition  standards  Consequently, 
modification  of  these  requirements, 
without  substantial  care  and 
involvement  by  the  State  agency,  may 
undermine  the  accuracy  of  the  nutrition 
analysis  and  compromise  the  ability  of 
menu  plarmers  to  make  necessary 
adjustments.  This  is  the  basis  for  the 
Department's  decision  to  not  apply  the 
weighting  and  software  specification 
requirements  to  those  situations  in 
which  there  will  be  substantial  State 
agency  involvement  and  oversight. 

Monitonns  Requirements  for 
Complian(  i'  VN  ith  the  Nutrition 
Standards 

The  Department  is  proposing  to 
clarify  some  aspects  of  the  nutrition 
monitoring  requirements  in  order  to 
ensure  appropriate  State  agency 
oversight  of  all  menu  planning 
alternatives.  In  addition,  some 
conforming  amendments  are  proposed 
due  to  the  reinstatement  of  the 


Federal  Register  '  Vol    63.  No.  85 /Monday.  May  4,  1998 /Proposed  Rules 


traditional  food-based  menu  planning 
alternative  and  the  availability  of 
alternate  approaches. 

Monitoring  Procedures  for  the 
Traditional  System  and  for  Alternate 
Approaches 

The  current  monitoring  provisions  for 
the  food-based  and  nutrient  standard 
menu  planning  alternatives  are  found  at 
«)  210.18  and  ^210.19.  As  discussed 
earlier,  any  alternate  approach  must  be 
capable  of  being  monitored  under 
§210  18  In  addition,  if  the  alternate 
approach  cannot  be  monitored  under 
§210.19,  there  must  be  a  description  of 
alternate  monitonng  procedures  to 
ensure  compliance  with  the  fiscal 
administrative  and  nutrition  standards. 

This  proposed  rule  would  amend 
§210.18  and  §210  19  to  make  clear  that 
the  existing  monitoring  requirements 
apply  to  the  traditional  food-based 
menu  planning  alternative  as  well  as  to 
the  enhanced  food-based  and  nutrient 
standard  menu  planning  systems.  In 
addition,  technical  amendments  are 
made  to  modify  the  terminology  in 
§210  18  and  §210,19  related  to 
Performance  Standard  2  which 
establishes  review  criteria  to  assure  that 
the  lunches  served  by  schools  are 
reimbursable.  In  other  words,  any 
school  lunch  must  contain  whatever 
meal  elements  that  are  required  for 
reimbursable  lunches  under  each  of  the 
menu  planning  alternatives.  In  order  to 
clarify  that  all  the  various  menu 
planning  approaches  are  subject  to 
Performance  Standard  2.  technical 
amendments  are  proposed  to 
S210.18(b)(2J(iiJ.  (g)(2),  and  (i)(3)(ii)  and 
to  §  210.19(c)(6)(i)  to  reference  the 
various  terms  used  to  stipulate  the 
elements  in  a  reimbursable  meal. 

Finally,  §  210,19  would  be  amended 
to  make  clear  that  the  nutrition  review 
procedures  for  food-based  and  nutrient 
standard  alternate  approaches  are  the 
same  as  those  for  food-based  and 
nutrient  standard  menu  planning 
systems,  respectively,  except  for  those 
alternate  approaches  that  do  not  lend 
themselves  to  existing  nutrition  review 
procedures.  In  those  cases,  the  nutrition 
review  procedures  are  those  review 
procedures  developed  under  §  210.10(1). 

Adjustments  to  Review  Periods 

The  Department  is  proposing  to  adjust 
the  review  period  for  nutrition  reviews. 
Currently,  paragraphs  (a)(l)(i)  and  (ii)  of 
§  210.19  stipulate  that  the  Slate  agency 
is  to  review  the  school's  nutrition 
analysis  or  conduct  an  independent 
analysis  for  the  last  completed  week 
prior  to  the  review.  The  intent  of  this 
provision  was  to  ensure  that  the 
analysis  reflected  the  current  state  of  the 


meal  service.  However,  some  State 
agencies  have  noted  that,  under  CRE,  as 
detailed  in  §210  18,  State  agencies 
select  the  month  prior  to  the  month  of 
the  review  as  the  sample  period. 
Consequently,  State  agencies  which 
would  elect  to  conduct  nutrition 
reviews  concurrently  with  CRE  reviews 
will  likelv  need  to  look  at  two  different 
review  periods  during  the  same  visit. 
Therefore,  in  the  interests  of  efficiency, 
this  proposal  would  permit  reviewers  to 
conduct  the  assessment  of  compliance 
with  nutrition  standards  for  any  week  of 
the  current  school  year  prior  to  the 
month  of  the  review.  However,  the  week 
selected  must  continue  to  represent  the 
current  state  of  the  meal  service.  The 
State  agency  could  select,  for  exa.mple, 
a  week  for  the  nutntion  review  that  was 
in  the  same  month  m  v\  nich  a  CRE  was 
scheduled.  The  Department  believes 
that  this  proposed  provision  will  still 
allow  State  agencies  to  determine 
whether  the  program  is  m  compliance 
Vf-Mh  the  nutntion  standards  and.  if 
necessary,  prescnbe  appropriate  steps 
for  improvements  by  requinng  review  of 
a  relatively  current  period  that  is  typical 
of  the  on-going  meal  service  This 
change  is  proposed  at  §  210.19(a)(l)(i). 

Extent  of  Reviews 

Another  proposal  would  amend 
§210.19(ai  to  clarify  tnat.  during  the 
review  cycle.  State  agencies  must 
review  at  least  one  school  for  each  type 
of  menu  planning  alternative  used  by 
the  school  food  authority.  For  example, 
if  eight  schools  in  a  school  food 
authority  use  the  traditional  meal 
pattern,  three  use  the  enhanced  food- 
based  svstem  and  five  use  NSMP,  the 
State  would  selea  at  least  one  school 
from  each  category.  The  Department 
recognizes  that,  in  som6  cases,  this 
requirement  would  result  in  more 
schools  being  visited  for  nutrition 
compliance  than  are  required  to  be 
reviewed  under  CRE.  The  Department 
believes,  however,  that  this  coverage  is 
essential  to  ensure  that  the  school  food 
authority  is  following  all  alternatives 
correctly.  For  example,  a  school  food 
authority  may  be  achieving  great 
success  with  the  enhanced  food-based 
system  but  may  not  be  conducting 
NSMP  properly.  The  only  way  for  the 
State  agency  to  identify  this  problem, 
provide  appropriate  technical  assistance 
and  require  corrective  action  is  to 
examine  the  school  food  authority's 
experience  with  all  alternatives  in  use. 
This  amended  is  proposed  at 
§210.19(a)(l). 

The  proposal  would  also  clarify  that 
State  agencies  are  required  to  perform 
the  necessary  nutrition  review  on  only 
the  lunch  program  unless  the  school 


food  authority  uses  a  particular  menu 
plaiming  alternative  only  for  the 
breakfast  program.  For  example,  if  all  of 
the  schools  in  a  school  food  authority 
use  either  NSMP  or  the  enhanced  food- 
based  system  for  lunch,  and  at  least 
some  of  the  schools  use  the  traditional 
food-based  menu  planning  alternative 
for  breakfast,  the  State  agency  would 
need  to  conduct  two  limch  reviews  (one 
of  a  school  using  NSMP  and  one  of  a 
school  using  the  enhanced  food-based 
system)  and  one  review  of  a  breakfast 
program  which  uses  the  traditional  meal 
pattern  However,  if  all  three  of  these 
alternatives  are  used  for  the  lunch 
program  in  the  school  food  authority,  no 
review  of  the  breakfast  program  would 
be  needed.  The  Department  cautions, 
however,  that  if  the  lunch  review 
indicates  that  the  school  food  authority 
needs  technical  assistance  and/or 
corrective  action,  the  State  agency  may 
wish  lb  review  a  breakfast  program  as 
well  to  determine  if  the  school  food 
authority  needs  to  take  specific 
corrective  action  for  that  program  as 
well  In  these  cases,  the  review  of  the 
breakfast  program  could  be  done  either 
at  the  time  of  the  initial  lunch  review  or 
as  part  of  any  follow-up  needed  to 
further  evaluate  the  results  of  technical 
assistance  or  corrective  action. 

Conforming  Review  Cycles 

Finally,  the  Department  is  proposing 
a  minor  technical  amendment  to 
§  210,19(a)(l)(i)  to  make  the  cycle  for 
nutrition  reviews  consistent  with  the 
cycle  for  administrative  reviews  under 
ORE.  The  SMI  rule  established  a  five- 
year  cycle  for  reviews  of  nutrition 
compliance  and  intended  that  cycle  to 
run  concurrently  with  the  CRE  cycle  so 
that  those  States  electing  to  conduct 
nutrition  reviews  at  the  same  time  as 
administrative  reviews  could  do  so 
efficiently.  The  regulation  otrrently 
stipulates  that  the  first  five-year  cycle 
would  begin  on  July  1,  1996,  unless  the 
State  agency  authorized  a  temporary 
waiver  of  compliance  with  the  nutrition 
standards,  in  which  case  the  first  year 
of  the  cycle  could  begin  as  late  as  July 
1,  1998.  Consequently,  the  first  five-year 
cycle  would  end  as  early  as  June  30, 
2001  or  as  late  as  Jime  30,  2003, 
depending  upon  actual  implementation. 
The  current  CRE  cycle  ends  on  Jiuie  30, 
1998,  however,  and  the  next  cycle  will 
end  on  June  30,  2003.  Therefore,  the  two 
review  cycles  would  be  out  of  sequence 
for  State  agencies  which  implement  the 
regulations  before  School  Year  1998/ 
1999. 

While  State  agencies  are  not  required 
to  conduct  nutrition  reviews  at  the  same 
time  as  administrative  reviews,  the 
Department  proposes  to  make  the  two 
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agencies  may  avail  t;  es  of  this 

option  efficiently  To  achieve  this  goal, 
therefore,  the  Department  is  proposing 
to  establish  an  initial  cycle  of  seven 
yean  for  nutrition  reviews,  from  July  1. 
1996  through  June  30.  2003.  Thereafter. 
review  cycles  would  be  five  years  in 
length.  This  expanded  cycle  would 
allow  State  agencies  more  flexibility 
during'  the  implementation  phase  to 
complete  reviews  and  provide  schools 
with  necessary  assistance. 

The  Department  notes  that  the 
extended  time  frame  for  completing 
nutrition  reviews  increases  the  need  for 
State  agencies  to  identify  school  food 
authorities  that  may  have  menu 
planning  difficulties  in  order  to 
schedule  visits  to  them  as  early  as 
possible  in  the  cycle.  The  Department 
also  would  like  State  agencies  to 
comment  on  any  incj«ased  potential  for 
noncompliance  that  might  result  from 
this  extension  and  whether  or  not  the 
Department  should  consider 
establishing  intermediate  review  goals 
within  the  cycle. 

Updating  the  Dietary  Guidelines  and 
Other  Technical  Changes 

Section  9(f)(1)(A)  of  the  NSLA 
requires  that  schools  offer  meals 
consistent  with  the  goals  of  the  "most 
recent  Dietary  Guidelines  for 
Americans."  The  June  13.  1995.  SMI 
rulemaking  incorporated  the  1990 
edition  of  the  Dietary  Guidelines  as 
program  requirements  because  they 
were,  at  that  time,  the  latest  official 
version.  The  Department  indicated, 
however,  that  later  editions  would  be 
incorporated  to  reflect  any  revisions  to 
the  recommendations  In  December 
1995.  the  Department,  in  partnership 
with  the  Department  of  Health  and 
Human  .Services,  issued  the  1995 
edition.  While  there  were  no  substantive 
dfTferences  between  the  1995  edition 
and  the  1990  edition,  there  were  some 
minor  language  revisions.  Therefore,  the 
Department  is  taking  this  opportunity  to 
propose  amending  §  210  10(b)(3)  and 
§  220.8(a)(3|  to  incorporate  the  minor 
wording  changes  of  the  1995  guidelines, 
and  to  change  references  to  the  1990 
guidelines  to  1995 

The  1995  Dietary  Guidelines  also 
include  the  suggestion  that  the  diets  of 
children  between  the  ages  of  two  and 
five  should  be  gradually  altered  so  that. 
by  age  five,  they  receive  no  more  than 
30  percent  of  their  calories  from  fat. 
Since  the  Dietary  Guidelines  do  not 
treat  this  suggestion  as  a  formal 
recommendation,  the  Department  is  not 
incorporating  it  into  §  210.10(b)(3)  or 
<)  220.8(a)(3).  where  the  Dietary 
Guidelines'  recommendations  are 


emiiiiHrated.  However,  a  footnote 
containing  this  information  would  be 
added  to  the  charts  in  §  210.10(c)(1), 
§210.10(c)(2).  §  210.10(d).  §  220.8(b)(1). 
§  220.8(b)(2)  and  §  220.8(c)(1).  The 
Department  is  also  aware  that  the  RDA 
are  in  the  process  of  being  reviewed  and 
that  an  update  is  scheduled  to  be 
released  in  1999  At  that  time,  the 
Department  will  propose  any  needed 
revisions  to  the  key  nutrient  and  calorie 
levels. 

The  name  of  the  database  used  in  the 
nutrient  analysis  software  has  been 
changed  from  the  "National  Nutrient 
Database  for  the  Child  Nutrition 
Programs"  to  the  "Child  Nutrition 
Database."  This  proposal  would, 
therefore,  update  the  references  to  the 
database  in  §  210  10(i)  and  §  220.8(e). 

It  was  brought  to  the  Department's 
attention  that  there  was  a  misstatement 
in  the  preamble  of  the  final  regulation 
published  on  lune  13.  1995  The 
regulation.  Child  Nutrition  Programs: 
School  Meal  Initiatives  for  Healthy 
Children,  was  published  in  the  Federal 
Register  at  60  FR  31188.  The  erroneous 
statement  at  60  FR  31203  was. 

*   *   *  program  regulations  (§  210.11(a)  and 
§220  12(a))  prohibit  the  sale  of  certain  foods 
of  minimal  nutritional  value  in  the  food 
service  area  between  the  start  of  school  and 
the  last  lunch  period  of  the  day 

The  correct  policy  is  contained  in 
§210.1 1(b)  for  the  NSLP.  The  correct 
policy  is: 

Such  rules  or  regulations  [established  by 
State  agencies  or  school  food  authohtiesi 
shall  prohibit  the  sale  of  foods  of  minimal 
nutritional  value,  as  listed  appendix  B  of  this 
part,  in  the  food  service  areas  during  the 
lunch  periods. 
(Emphasis  added) 

This  policy  may  found  for  the  SBP  at 
§  220.12(a). 

Although  the  statement  in  the 
preamble  was  incorrect,  the  actual 
regulatory  language  contained  in 
S  210.11  (b)  was  correct.  The 
Department  regrets  any  confusion  this 
error  may  have  caused 

Appendix  to  Pn- dinbif     Rcxulatory  Cost/ 
Benefit  AsMasBMi 


1  Title:  National  School  Lunch  Progrmm 
and  School  Breakfast  Program:  Additional 
Menu  Planning  Alternatives. 

2  Background 

a.  Need  for  Action:  Public  Law  104-149. 
the  Healthy  Meals  for  Children  Act.  amended 
the  National  School  Lunch  Act  by  expanding 
the  number  of  alternatives  available  to  plan 
menus  for  the  school  meals  programs. 
Section  9(f)  of  the  National  School  Lunch  Act 
was  amended  to  allow  schools  to  continue 
using  the  meal  planning  system  in  effect  in 
School  Year  1994-95  as  well  as  the  other 
meal  planning  alternatives  already  available. 
In  addition,  the  Act  was  amended  to  allow 


schools  to  use any  reasonable 

approach,  within  guidelines  established  by 
the  SecreUry  •   •   •" 

The  menu  planning  system  in  effect  in 
School  Year  1994-95  was  the  "traditional 
pattern"  which  has  been  in  use  for  many 
years,  and  which  requires  four  components 
(meat/meat  alternate,  breads/grains,  fruits/ 
vegetables  and  milk)  and  five  items  Because 
this  alternative  was  to  be  deleted  from  the 
regulations  at  the  end  of  the  implementation 
period  (July  1.  1998).  this  proposal  would 
reinstate  this  alternative  permanently  In 
addition,  this  proposal  would  establish  the 
guidelines  for  "any  reasonable  approach"  to 
ensure  that  schools  continue  to  serve 
reimbursable  meals  and  provide  proper 
accountability  for  Federal  reimbursement 
while  still  having  the  flexibility  to  design  a 
menu  planning  alternative  that  meets  their 
particular  needs 

Before  the  Department  issued  a  proposal  to 
implement  Public  Law  104-149,  Public  Law 
104-193,  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  of  1996 
was  enacted  on  August  22,  1996.  This  law 
further  amended  the  National  School  Lunch 
Act  to  mandate  that  school  lunches  provide, 
over  a  week,  one-third  of  the  Recommended 
Dietary  Allowances  (RDA)  and  that  school 
break^sts  provide  one-fourth  of  the  RDA 
These  requirements  are.  however,  already 
included  in  the  school  programs'  regulations. 

b.  Affected  parties:  The  entities  affected  by 
this  proposal  are  State  agencies,  school  food 
authorities,  the  nation's  school  children,  and 
the  Food  and  Nutrition  Service. 

c.  Promotes  the  President's  Priorities:  This 
proposal  would  promote  the  President's 
commitment  to  flexibility  for  program 
administrators  while  continuing  to  support 
the  objectives  of  providing  meals  to  the 
nation's  school  children  that  meet  the  Dietary 
Guidelines  for  Americans  and  other 
established  nutrition  standards. 

3  Statutory  Authority:  PubUc  Law  104- 
149 

4  Cost-Benefit  Assessment  of  Economic 
and  Other  Effects: 

Reinstatement  of  the  Traditional  Meal 
Pattern 

Background:  The  proposed  regulation 
would  reinstate  the  meal  pwttem  in  effect  in 
School  Year  1994-1995  as  one  menu 
planning  alternative  The  meal  pattern  would 
be  incorporated  into  the  section  of  the 
regulation  establishing  the  food-based  menu 
planning  alternatives  and  would  be  entitled 
the  "traditional  food-based  menu  planning 
alternative  "  The  food-based  alternative 
implemented  in  the  )une  5,  1995.  final  rule 
would  be  renamed  "the  enhanced  food-based 
menu  planning  alternative"  The  provision 
would  provide  a  table  with  the  minimum 
levels  of  nutrients  (calories,  protein,  calcium, 
iron.  Vitamin  A,  and  Vitamin  C)  for  the  age/ 
grade  groups  of  the  meal  pattern  Further,  the 
provision  makes  minor  conforming 
amendments  to  allow  for  monitoring 
compliance  with  the  nutrition  standards  for 
this  additional  menu  planning  alternative. 

Effects  of  Reinstating  the  Traditional  Meal 
Pattern 

Benefits:  The  provision  permanently 
reinstating  the  meal  pattern  in  effect  during 
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School  Year  1994-1995  will  allow  schools  to 
use  a  meal  pattern  with  which  thev  are 
familiar  Extensive  experience  with  the 
traditional  meal  pattern  has  allowed  schools 
to  successfully  develop  menus  that  meet 
program  requiremerrts  and  are  popular  with 
students  The  reinstatement  of  the  traditional 
meal  pattern  provides  schixils  with  an 
additional  menu  planning  option  and  even 
greater  flexibiUty  in  meeting  the  nutritional 
needs  of  students. 

The  rule  extends  nutrition  monitoring 
provisions  pertaining  to  reviews  of  the 
enhanced  food-based  menu  planning  option 
to  reviews  of  schools  using  the  traditional 
meal  pattern  School  lunches  are  required  to 
provide,  over  a  week's  time,  one-third  of  the 
RDA  for  key  nutrients  (protein,  calcium,  iron, 
vitamin  A  and  vitamin  C)  and  calories 
needed  by  growing  children  of  different  ages 
School  breakfasts  are  required  to  provide, 
over  a  week's  time,  one-fourth  of  the  RDA  for 
key  nutnents  (protein,  calcium,  iron,  vitamin 
A  and  vitamin  C)  and  calories  needed  by 
growing  children  In  addition,  schools  should 
be  making  progress  towards  providing  meals 
which  comply  with  the  Dietary  Guidelines. 
including  tho  recommendations  that  no  more 
than  30  percent  of  calones  come  from  fat  and 
that  saturated  fat  be  limited  to  less  than  10 
piercent  of  calones  The  extension  of  this 
provision  to  the  traditional  food-based  meal 
planning  systems  will  ensure  that  children  in 
schools  using  this  system  will  receive  meals 
of  comparable  nutritional  quality  as  children 
in  schools  using  'he  enhanced  food-based 
menu  plan.  This  provision  does  not  require 
any  additional  burden  of  school  food 
authonties  as  regulations  require  anv  menu 
planning  system  to  provide  comparable 
levels  of  RDAs  for  Icey  nutrients  and  comply 
with  the  Dietary  Guidelines 

Costs  The  1993  USDA  School  Nutrition 
Dietary  Assessment  Studv  (S.ND.A)  assessed 
the  nutritional  quality  of  lunches  served 
under  the  traditional  meal  pattern  S.ND.A 
found  that  the  amount  of  nutnents  in  the 
average  school  lunch  provided  under  the 
traditional  meal  pattern  exceeded  the 
standard  of  one-third  of  the  daily  RD.A  for  the 
age  groups  at  the  eiementarv   middle,  and 
high  school  level  for  most  nutrients 
However,  the  average  f>ercentage  of  food 
energy  from  total  fat  offeree  ;r.  school 
lunches  was  38  percent  compared  with  the 
Dietary  Guideline  goai  of  not  more  than  30 
percent:  the  percentage  from  saturated  fat 
was  15  percent   compared  with  the  Dietary 
Guideline  of  less  than  10  percent  ''  in 
addition   the  Ckintmuing  Survey  of  Fcxid 
Intaite  by  Individuals  iCSFIIi,  1989-91  found 
that  school-age  children  have  average  daily 
intakes  of  33  7  to  34  ^  percent  of  calories 
from  fat.  ana  12  6  to  13  3  percent  of  calories 
from  saturatewi  fat  depending  on  age-sex 
group 

The  S.N'DA  and  f^SFII  findings  heightened 
awareness  of  the  need  to  improve  the 
nutritional  quality  of  school  meals  In 
response  the  Depa.tment  initiated  the  School 
.Meals  Initiative  for  Healthy  Children,  the 
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first  program-wide  reform  of  the  school  meals 
program  since  its  establishment  in  1946, 
Since  the  introduction  of  the  School  Meals 
Initiative  the  Department  has  provided 
training  and  technical  assistance  designed  to 
assist  school  food  service  persormel  in 
implementing  the  Dietary  Guidelines.  FNS 
has  sponsored  training  on  the  preparation  of 
healthier  meals:  provided  recipes  which  are 
lower  in  fat  and  sodium:  and  issued  grants 
to  assist  State  agencies  in  establishing 
statewide  training  systems  to  assist  local 
agencies  in  implementing  the  Dietary 
Guidelines.  The  Department  has  also 
increased  efforts  to  provide  lower  fat 
commodities  to  local  school  districts. 

Even  with  increased  efforts  by  the 
Department,  State  agencies  and  school  food 
authorities  to  provide  schools  with  the 
knowledge  and  skills  necessary  to 
successfully  implement  the  Dietary 
Guidelines,  the  possibility  still  exists  that  it 
might  prove  difficult  for  some  schools  using 
the  traditional  food-based  meal  pattern  to 
comply  with  the  recommendations.  In  these 
instances,  it  may  be  necessary  for  the  school 
food  authority  or  the  State  agency  to  provide 
further  training  of  the  school  food  service 
personnel  to  enable  them  to  successfully 
develop  meal  patterns  which  comply  with 
the  Dietary  Guidelines. 

The  State  agency  will  be  resf)onsible  for 
monitoring  progress  towards  meeting  the 
Dietary  Guidelines  and  nutrition  standards 
and  for  making  adjustments  in  procedures 
that  schools  follow  in  order  to  ensure 
effective  progress  toward  eventual 
compliance  with  the  updated  nutritional 
requirements  Should  a  number  of  schools 
using  the  traditional  food-based  menu 
pattern  encounter  difficulty  in  meeting  the 
Dietary  Guidelines,  the  State  agency  will 
need  to  cooperate  witii  the  school  food 
authontN'  m  designing  corrective  action  to 
rectify  the  deficiencies  .^dditionally,  the 
State  agency  will  need  to  monitor  the 
execution  of  corrective  action  taken  by  the 
school  food  authonty  to  ensure  that  progress 
IS  being  made  towards  meeting  the  Dietary 
Guidelines 

Since  most  State  agencies  used  thel996- 
1997  school  year  to  tram  staff  to  conduct  the 
nutrient  analyses  the  number  of  analyses 
that  were  actually  completed  was  fewer  than 
expected  .As  a  result,  there  is  no  data 
available  on  the  number  of  school  food 
authorities  that  fail  to  meet  the  nutrient 
standards  and  need  to  take  corrective  action. 

Any  Reasonable  Approach  to  Meal  Planning 

Benefits:  Public  Law  104-149  permits 
school  food  authorities  to  use  "any 
reasonabie  approach"  to  menu  planning  not 
spiecifically  delineated  m  the  regulations. 
Tfie  law  makes  it  clear,  however  that 
approval  of  other  "reasonable  approaches" 
must  be  in  accordance  with  guidelines 
established  bv  the  Secretarv  In  developing 
appropnate  guidelines  the  Department 
considers  that  there  are  two  classes  of 
additional  reasonable  approaches  The  first 
class  of  reasonable  approaches  consists  of 
alternatives  which  are  essentially  relatively 
minor  modifications  to  one  or  another  of  the 
existing  menu  planning  systems  The  second 
class  of  aitematives  would  involve  unique 


proposals  that  depart  significantly  from  the 
existing  systems. 

Minor  Modifications 

The  Depiartment  believes  that  minor 
modifications  to  existing  meal  planning 
systems  do  not  pose  significant  questions 
about  nutritional  content  or  program 
integrity.  Therefore,  to  reduce  unnecessary 
paperwork,  the  Department  is  proposing  to 
authorize  State  agencies  to  pjermit  their 
school  food  authorities  to  choose  any  of  the 
following  adaptations  without  applying  to 
the  State  agency  for  approval.  The  decision 
to  authorize  any  or  all  of  these  modifications 
rests  entirely  with  the  State  agency.  State 
agencies  may  establish  a  general  [>olicy 
allowing  school  food  authonties  to  adopt  any 
or  all  of  these  approaches  without  prior 
approval  or  chose  to  review  requests  from 
school  food  authorities.  The  preapproved 
approaches  are: 

1.  Weekly  Meat/Meat  Alternate  Quantity 
Standard:  Schools  using  one  of  the  food- 
based  menu  planning  systems  would  be 
allowed  the  flexibility  to  vary  the  quantity  of 
the  meat/meat  alternate  on  a  daily  basis  as 
long  as  the  total  amount  served  over  the 
course  of  the  school  week  equals  the 
minimum  daily  quantity  multiplied  by  the 
number  of  serving  days  in  the  week.  Schools 
would  still  be  required  to  serve  a  rainimiun 
of  one  ounce  of  meal/meat  alternate  daily. 

2.  Flexible  Age-Grade  Groupings  for  Food- 
Based  Systems:  Under  the  analysis-based 
menu  planning  options,  if  only  one  age  or 
grade  in  a  school  is  outside  the  established 
RDA  and  calorie  requirements  for  the 
majority  of  students,  schools  are  permitted  to 
use  the  nutrition  standards  for  that  majority. 
In  the  interests  of  consistency  and  flexibility, 
the  Department  is  prop>osing  to  extend  this 
option  to  the  food-based  systems  as  well. 

Innovative  Approaches 

The  second  class  of  other  reasonable 
approaches  involves  innovative  systems  that 
are  not  currently  established  in  program 
regulations  and  guidance.  These  innovative 
menu  plarming  systems  could  be  develop>ed 
by  school  food  authorities  for  use  in  their 
schools,  or  developed  by  State  agencies  and 
made  available  to  their  school  food 
authorities  The  Department  envisions  two 
approaches  that  State  agencies  could  take  in 
developing  menu  planning  systems.  It  would 
be  possible  for  a  State  to  develop  a  unique 
menu  planning  system  and  then  refrain  from 
being  involved  in  the  operation  or  evaluation 
of  the  system.  In  these  cases,  the  system 
would  have  to  be  submitted  to  the 
Depwrtment  for  approval  before 
implementation  The  second  scenario 
involves  systems  develop>ed  by  the  State, 
used  by  multiple  school  food  authorities  (at 
least  five)  within  the  State,  and  the  State 
agency  remains  an  active  p>artner  in  the 
operation  and  evaluation  of  the  system  on  an 
ongoing  basis  and  issues  an  announcement 
notifying  the  public  of  the  alternate  menu 
planning  approach.  In  this  case,  the  State 
would  not  be  required  to  submit  the  system 
to  the  Department  for  approval  prior  to 
implementation. 

Any  meal  planning  system  profxjsed  by  a 
school  food  authority  or  a  State  agency 
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impact  on  tht  of  meals  to  children, 

both  nutritionally  -nai  fiscally  To  achieve 
these  goals,  the  Department  is  proposing  to 
establish  a  framework  and  criteria  for 
consideration  and  approval  of  such  requests 
Any  approach  developed  by  a  State  agency 
or  a  scbool  food  authority  would  need  to 
ensure  that  the  following  areas,  which  are 
critical  to  the  proper  and  efficient  operation 
of  the  program,  be  satisFied 

I   Identification  of  Reimbursable  Meals 
The  definition  of  a  reimbursable  meal  is 
0sa«ntial  to  program  integrity.  The  four  menu 
planning  systems  specifically  recogniied  by 
the  statute  have  specific  requirements  for  a 
reimbursable  lunch  or  breakfast.  In  keeping 
with  these  principles,  the  school  food 
authority  would  need  to  outline,  in  any 
proposed  menu  planning  alternative,  what 
constitutes  a  reimbursable  meal:  how  these 
will  be  identified  by  the  students  in  the  line 
and  by  food  service  staff  at  the  p<iint  of 
service:  and  how  reviewers  will  be  able  to 
document  compliance  Likewise,  the  State 
agency  must  determine  that  the  reimbursable 
meal  will  offer  sufficient  nutrition  on  a  daily 
basis  to  justify  Federal  reimbursement 

2.  Provide  for  Offer  versus  Serve:  When 
developing  a  menu  planning  alternative, 
school  food  authorities  must  provide  for  offer 
versus  serve  (OVS).  as  appropriate  Section 
9(a)(4)  of  the  NSLA  requires  that  schools 
Implement  OVS  in  the  NSLP  for  senior  high 
students,  at  local  option,  school  food 
authorities  may  adopt  OVS  in  the  lunch 
program  for  lower  grades  as  well.  Local 
school  food  authorities  may  also  implement 
OVS  for  the  SBP.  The  purpose  of  OVS  is  to 
encourage  students  to  make  selections  that 
they  prefer,  thus  helping  to  reduce  plate 
waste.  Therefore,  because  of  the  statutory 
mandate,  any  menu  planning  approach 
proposed  by  an  school  food  authority  or  State 
agency  must  include  OVS  for  senior  high 
students  at  a  minimum. 

3.  Compliance  with  Nutrition  Standards: 
By  law,  school  lunches  are  required  to 
provide,  over  a  week's  time,  one-third  of  the 
RDA  for  key  nutrients  and  one-third  of  the 
calories  needed  by  growing  children  of 
different  ages.  In  addition,  the  meals  must 
comply  with  the  recommendations  of  the 
Dietary  Guidelines.  School  breakfasts  must 
provide  one-fourth  of  the  RDA  and  calorie 
needs  and  also  must  comply  with  the  Dietary 
Guidelines.  Under  no  circumstances  can 
these  requirements  be  modified  Therefore, 
any  request  to  employ  an  alternate  menu 
planning  approach  would  need  to 
demonstrate,  to  the  satisfaction  of  the  State 
agency,  that  the  menus  would  continue  to 
meet  or  exceed  these  standards.  Furthermore, 
because  the  RDA  can  vary  by  age  and/or 
grade  group,  the  school  food  authority  would 
need  to  specify  which  age/grade  groups  will 
be  served  and  indicate  what  the  appropriate 
RDA  and  calorie  levels  are  for  each  age/grade 
group. 

4.  Ability  to  Monitor:  Any  alternate 
approach  must  be  capable  of  being  monitored 
by  the  State  agency  to  determine  that 
reimbursable  meals  are  being  offered, 
accepted,  and  properly  counted  and  that  the 
meal  service  is  in  compliance  with  all  of  the 
nutrition  standards. 


While  the  Department  wishes  to  provide 
school  food  authorities  with  maximum 
flexibility  to  develop  alternate  menu 
planning  approaches,  this  proposed  rule 
would  prohibit  State  agencies  from 
approving  modifications  to  the  existing  four 
menu  planning  options  beyond  those 
discussed  above  as  automatic  options  The 
Department  considers  that  certain 
requirements  governing  these  options  must 
remain  intact  except  for  limited  exceptions 
for  special  State-wide  systems.  Consequently, 
the  following  operational  components  of  the 
established  menu  planning  systems  may  not 
be  modified  except  as  discussed  below: 

1   Weighted  Averages  for  NSMP/ANSMP 
The  regulations  require  schools  employing 
NSMP  or  ANSMP  to  conduct  their  analyses 
by  weighting  all  foods  planned  as  part  of  the 
reimbursable  meal  service  according  to  the 
amount  of  each  food  actually  intended  to  be 
produced,  based  on  production  records  or 
experience.  However,  in  order  to  make  the 
transition  to  updated  menu  planning 
methods  as  smooth  as  p>ossible  and  to  ensure 
that  every  avenue  for  promoting  sound 
nutrition  while  minimizing  burden  is 
explored,  the  Department  authorized  a  delay 
in  implementing  this  regulatory  requirement 
for  all  schools  adopting  NSMP  until  the 
Department  has  the  opportunity  to  evaluate 
the  ability  of  weighted  and  unweighted 
averages  to  provide  accurate  determinations 
of  compliance  with  the  nutrition  standards 

2.  Use  of  Approved  Software  for  NSMP  and 
ANSMP:  The  regulations  also  require  menu 
planners  electing  to  use  NSMP  or  ANSMP  to 
conduct  or  to  have  their  analyses  conducted 
using  software  approved  by  the  Department. 
The  Department  is  aware  that  there  are  many 
nutrition  software  packages  available; 
however,  many  of  these  are  for  individuals  or 
for  clinical  settings  such  as  hospitals.  The 
software  approved  by  USDA  is  designed  to 
meet  the  needs  of  scbool  food  service 
professionals  and  fulfills  essential  school- 
based  needs. 

3.  Crediting  Requirements  for  Food-Based 
Alternatives:  This  proposed  rule  would 
prohibit  State  agencies  from  disregarding  any 
of  the  Department's  crediting  policies  for 
schools  electing  to  use  a  food-based  menu 
planning  system.  The  Department's  standards 
for  crediting  food  items  are  designed  to 
maintain  the  nutritional  integrity  of  school 
meals  by  ensuring  that  foods  used  to  satisfy 
quantity  and  component  requirements 
provide  a  sufficient  amount  of  the 
component  or  its  equivalent  to  count  toward 
meeting  the  meal  requirements,  standards  of 
identity  andVor  specifications. 

4  Foods  of  Minimal  Nutritional  Value:  The 
Department  also  wishes  to  emphasize  that 
States  may  not,  under  any  circumstances, 
approve  the  sale  of  foods  of  minimal 
nutritional  value  as  defined  in  program 
regulations. 

However,  the  Department  is  also  proposing 
that,  in  certain  limited  situations,  menu 
planning  systems,  supported  by  the 
knowledge  and  resources  of  a  State  agency, 
can  operate  with  modifications  beyond  those 
available  to  school  food  authorities  while 
maintaining  the  necessary  control  over  the 
nutritional  content  of  their  meals  Therefore, 
this  proposal  would  authorize  modification 


in  some  menu  planning  systems  of  the 
provisions  on  weighted  nutrient  analysis  and 
approved  software,  provided  that:  these 
systems  are  operated  under  pwlicies  and 
procedures  develof)ed  or  adopted  by  a  State 
agency;  the  State  agency  remains  an  active 
participant  in  the  operation  and  evaluation  of 
the  project  on  an  ongoing  basis;  and  the 
system  is  used  by  multiple  school  food 
authorities  (at  least  five)  within  the  State  and 
the  State  agency  issues  a  public 
announcement  concerning  the  alternative 
menu  planning  approach. 

Effects  of  Implementing  "Any  Reasonable 
Means" 

Benefits:  The  provision  permitting  the 
use  of  "any  reasonable  approach"  to 
menu  planning  will  provide  school  food 
authorities  with  even  greater  flexibility 
in  developing  a  menu  service  which 
meets  the  needs  and  preferences  of  local 
children.  The  rule  contains  a  provision 
allowing  school  food  authorities  to 
make  minor  modifications  to  existing 
meal  planning  systems.  The  rule  also 
contains  provisions  which  allow  school 
food  authorities  or  States  to  make 
extensive  modifications  to  existing 
menu  planning  systems  or  to  develop 
innovative  systems  that  are  not 
currently  established  in  program 
regulations  and  guidance. 

The  rule  proposes  that  certain  minor 
modifications  by  a  school  food  authority  to 
one  or  another  of  the  existing  meal  systems 
would  be  allowed,  at  the  discretion  of  the 
State  agency,  without  prior  approval.  An 
example  of  the  additional  flexibility  to  be 
gained  by  individual  schools  is  the  ability  to 
vary  the  amount  of  meat/meat  alternate 
served  on  daily  basis.  This  provision 
provides  schools  with  an  option  that  allows 
them  to  produce  a  more  appealing  entree  or 
to  reduce  the  amount  of  plate  waste  while 
still  meeting  the  minimum  weekly  serving 
requirement  of  a  meat/ meat  alternate 

A  school  food  authority  desunng  to  make 
more  than  minor  modifications  would  be 
permitted  to  develop  a  proposal  which 
differs  significantly  from  the  existing  meal 
planning  systems.  The  authority  to  develop 
their  own  menu  planning  systems  will  allow 
school  food  authorities  to  take  into 
consideration  any  unique  local  food 
preferences  or  dietary  needs  when  planning 
such  systems. 

The  provisions  of  this  rule  allow  State 
agencies  to  develop  their  own  menu  planning 
alternatives  and  make  them  available  to  local 
school  food  authorities.  State  agencies  will 
have  the  opportunity  to  develop,  in 
consultation  with  school  food  authorities 
within  their  State,  a  menu  planning  system 
designed  to  meet  the  specific  needs  of  the 
children  of  their  State  rather  than  one 
designed  for  the  tastes  and  needs  of  the 
national  student  population. 

The  rule  allows  such  a  menu  planning 
system  to  use  alternate  weighting  procedures 
and  software  while  continuing  to  operate 
within  normal  regulatory  authority,  provided 
that  the  system  is  used  by  at  least  five  school 
food  authorities  within  the  State,  the  State 
agency  remains  an  active  participant  in  the 
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operation  and  evaluation  of  the  system  on  an 
ongoing  basis  and  notifies  the  public  about 
their  alternative  menu  planning  approach. 
This  provision  would  provide  State  agencies 
with  increased  flexibility  in  the  selecUon  of 
software  used  to  conduct  the  nutrient 
analyses. 

Costs:  While  it  is  entirely  possible  that 
local  menu  planners  may  devise  systems 
which  produce  nutritious  meals  which  are 
apf)ealing  to  children,  these  innovative 
systems  are,  by  their  ver>'  nature,  untested 
and  subject  to  unforeseen  consequences.  Any 
unique  meal  planning  system  will  be 
required  to  serve  meals  which  provide  the 
same  level  of  key  nutrients  as  any  of  the 
prescribed  meal  patterns  It  is  possible  that 
a  locally  developed  system  might  have 
difficulty  complying  with  the 
recommendations.  In  these  instances,  school 
food  authorities  and  States  might  find  it 
necessary  to  provide  additional  training  and 
technical  assistance  to  those  schools  fiailing 
to  meet  the  nutrition  requirements.  However, 
it  is  also  reasonable  to  expect  that  innovation 
may  result  in  lower  costs  methods  being 
devised.  In  either  case,  the  nutrient  standards 
remain  the  same;  and  the  anticipated  impacts 
on  agriculture  and  the  children's  health  are 
verifiable. 

As  noted  previously,  the  p>ercentage  of  total 
calories  from  fat  consumed  by  school  aged 
children  in  the  late  1980s  and  early  1990's 
was  above  what  was  recommended  bv  the 
Dietary  Guidelines  for  .'Vmencans  Because 
States  will  conduct  reviews  once  every  five 
years,  several  years  may  pass  before  problems 
in  meeting  the  nutritional  guidelines  will  be 
detected.  If  schools  fail  to  meet  the  nutrient 
standards  using  innovative  systems,  it  is 
possible  that  the  nutritional  quality  of  some 
school  meals  may  be  deficient  for  a  period  of 
up  to  five  years  However.  FNS  has  anecdotal 
evidence  that  schtw!  food  authorities  have 
made  improvements  in  their  ability  to  meet 
the  Dietary  Guidelines. 

As  with  the  traditional  meal  pattern,  the 
State  agency  will  still  be  responsible  fbr 
monitoring  the  progress  these  locally 
developed  systems  make  toward  complying 
with  the  Dietary  Guidelines  and  nutrition 
standards  Should  any  such  system  or 
systems  fail  to  comply  with  these  standards, 
the  State  agency  would  need  to  work  with 
the  school  food  authorities  to  devise 
corrective  action  that  would  ensure  that  the 
menu  planning  systems  would  make  progress 
towards,  and  eventually  comply  with,  the 
Dietary  Guidelines  If  locally  developed 
systems  prove  to  have  difficulty  meeting  the 
required  nutritional  njquirement.s.  the  State 
agency  would  be  faced  wit.h  an  increased 
monitoring  burden  without  a  concomitant 
reduction  in  any  other  monitoring  burdens. 
At  this  time  it  is  impossible  to  determine 
the  additional  burden  that  will  be  required  of 
State  agencies  as  a  result  of  school  food 
authorities  developing  their  own  menu 
planning  systems  and  failing  to  meet  the 
nutrition  standards  .'Ks  stated  earlier,  the 
1996-1997  school  year  is  the  first  one  in 
which  States  have  been  required  to  conduct 
the  nutrient  analyses  so  no  data  is  available 
as  to  the  number  of  schools  failing  to  meet 
the  standards.  Additionally,  FNS  has  no 
indications  as  to  how  many  local  agencies 


might  choose  to  develop  their  own  menu 
planning  systems.  It  is  also  impossible  to 
determine  the  additional  nutritional  risk 
placed  on  children  in  schools  that  have 
difficulty  meeting  the  Dietary  Guidelines. 
However,  because  there  is  a  certain  amount 
of  uncertainty  regarding  the  ability  of  schools 
to  meet  the  nutritional  requirements  under 
innovative  systems,  FNS  acknowledges  that 
nutritional  risk  exists. 

Miscellaneous  Monitoring  Provisions 

Background:  The  Department  is  also 
proposing  a  number  of  amendments  to  the 
requirements  for  nutrition  monitoring 
designed  to  ensure  appropriate  State  agency 
oversight  of  all  menu  planning  alternatives 
and  to  clarify  some  existing  provisions. 

First,  the  nutrition  monitoring  provisions 
f)€rtaining  to  reviews  of  the  enhanced  food- 
based  menu  planning  option  would  be 
extended  to  reviews  of  schools  using  the 
traditional  meal  pattern  and  other  reasonable 
approaches.  As  part  of  these  reviews,  the 
State  agency  must  conduct  a  nutrient 
analysis  using  the  regulatory  procedures 
schools  follow  fbr  NSMP. 

Second,  the  Department  is  prop>osing  to 
redefine  the  review  period  for  nutrition 
reviews*vhich  is  currently  the  last  completed 
week  prior  to  the  review  in  order  to  expedite 
concurrent  reviews  of  the  nutrition  standards 
and  reviews  for  compliance  with  serving 
reimbursable  meals  and  free/reduced  price 
application  requirements  as  conducted  under 
coordinated  review  effort  (CRE)  reviews.  The 
proposal  would  permit  reviewers  to  conduct 
the  nutrition  review  for  any  week  prior  to  the 
month  of  review  as  is  allowed  in  other 
reviews. 

A  third  proposed  provision  would  clarify 
that  State  agencies  must  conduct  at  least  one 
review  of  evep>  menu  planning  option 
employed  by  the  school  food  authority.  The 
proposal  also  clarifies  that  State  agencies 
would  be  required  to  review  only  the  lunch 
program  unless  the  school  food  authority 
uses  a  particular  menu  planning  option  for 
breakfast  but  not  for  lunch,  in  which  case  at 
least  one  school's  breakfast  program  would 
need  to  be  reviewed. 

A  fourth  proposed  change  would  require 
State  agencies  to  ensure  that  there  are 
appropnate  methods  for  monitoring 
compliance  with  the  nutrition  standards  in 
schools  using  approved  reasonable 
approaches.  At  a  minimum,  nutrition 
monitoring  in  these  schools  would  be 
required  to  include  a  nutrient  analysis  by  the 
State  agencv  using  software  approved  for 
NSMP. 

Finally,  the  Department  is  prop>osing  a 
minor  technical  amendment  to  make  the 
cycle  for  nutrition  reviews  consistent  with 
the  cycle  for  administrative  reviews  under 
CRE.  The  cycle  for  conducting  nutrition 
standard  reviews  was  intended  to  run 
concurrently  with  the  CRE  cycle  so  that  those 
States  electing  to  conduct  nutrition  reviews 
at  the  same  time  as  administrative  reviews 
could  do  so  efficiently  While  State  agencies 
are  not  required  to  conduct  nutrition  reviews 
at  the  same  time  as  administrative  reviews, 
the  Department  intended  to  make  the  two 
review  cycles  coincide  so  that  SUfe  agencies 
could  avail  themselves  of  this  option 


efficiently.  To  achieve  this  goal,  therefore, 
the  Department  is  proposing  to  establish  an 
initial  cycle  for  nutrition  reviews  as  seven 
years,  from  July  1 .  1996  through  June  30, 
2003.  Thereafter,  review  cycles  would  be  five 
years  in  length.  This  expanded  cycle  would 
allow  State  agencies  more  flexibility  during 
the  implementation  phase  to  complete 
reviews  and  provide  schools  with  necessary 
assistance. 

Effects  of  Miscellaneous  Monitoring 
Provisions 

Benefits:  The  rule  contains  minor 
provisions  which  provide  State  agencies  %vith 
greater  flexibility  in  scheduling  of  nutrition 
reviews.  The  rule  allows  States  to  conduct 
the  nutrient  analysis  based  on  one  week  in 
the  month  prior  to  the  month  of  review. 
Current  regulations  require  that  the  week 
chosen  for  analysis  be  the  last  completed 
week  prior  to  review.  Allowing  the  State 
agency  to  choose  a  week  in  any  month  prior 
to  the  month  of  review  allows  the  States  to 
coordinate  their  nutrition  review  with  the 
CRE  administrative  reviews. 

The  rule  proposes  to  alter  the  nutrition 
review  cycles  so  that  States  wishing  to 
conduct  their  nutrition  reviews  at  the  same 
time  as  their  CRE  administrative  reviews  will 
be  able  to  do  so.  The  June  13,  1995  final  rule 
established  a  five-year  cycle  for  reviews  of 
nutrition  compliance.  The  regulation 
stipulated  that  the  first  five-year  cycle  could 
begin  as  early  as  July  1, 1996  or  as  late  as  July 
1. 1998.  As  a  result,  the  first  cycle  could  end 
as  soon  as  June  30.  2001 .  or  as  late  as  June 
30.  2003,  depending  up>on  implementation. 
The  current  CRE  cycle  ends  on  June  30, 1998 
and  the  following  cycle  will  end  June  30, 
2003.  So  that  the  two  cycles  might  coincide, 
the  rule  proposes  to  establish  an  initial  cycle 
for  nutrition  reviews  of  seven  years,  from 
July  1, 1996  to  June  30,  2003.  The  expanded 
cycle  would  allow  State  agencies  more 
flexibility  during  the  implementation  phase 
to  complete  reviews  and  provide  schools 
with  necessary  assistance. 

Costs:  When  the  June  13, 1995  final  rule 
established  reviews  of  nutrition  compliance, 
the  Depjartment  did  not  anticipate  that  the 
traditional  meal  pwittem  would  continue  to  be 
an  option  after  June  30, 1998,  so  no  provision 
was  made  requiring  a  nutrient  analysis  for 
schools  using  this  meal  pattern.  The 
proposed  rule  extends  nutrition  monitoring 
provisions  pjertaining  to  reviews  of  the 
enhanced  food-based  menu  planning  option 
to  reviews  of  schools  using  the  traditional 
meal  {>attem.  The  requirement  that  a 
nutritional  analysis  be  conducted  on  schools 
using  the  traditional  meal  plan  does  not 
place  any  additional  burden  on  State 
agencies. 

The  rule  requires  that  State  agencies  must 
conduct  at  least  one  review  of  every  menu 
planning  option  employed  by  the  school  food 
authority.  This  requirement  could  result  in 
more  schools  being  reviewed  for  nutrition 
compliance  than  would  be  required  to  be 
reviewed  under  CRE.  For  each  school  it  takes 
one  staff  person  approximately  one  and  a  half 
days  to  complete  a  CRE  review.  This  would 
come  at  the  approximate  cost  of  S216  for 
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iruiiont 
I,.  V  to  ensure 

that  the  si.hcxjl  food  authority  is  employing 
all  menu  planning  systems  correctly.  The 
only  way  for  the  State  agency  to  identify 
problems  and  provide  technical  assistance  is 
to  examine  the  school  food  authorities 
experience  with  all  systems.  It  is  impossible 
to  determine  how  many  more  schools  State 
agencies  will  have  to  review  for  nutrition 
compliance  than  would  be  required  for  O^E 
as  the  Department  has  no  data  on  how  many 
school  food  authorities  use  multiple  menu 
planning  systems. 

Other  Effects  of  the  Proposed 
Regulation 

Effects  of  Rule  on  NSLP  Participation 

The  provisions  of  this  rule  may  have 
a  small  effect  on  participation  in  the 
National  School  Lunch  Program.  The 
provisions  of  this  rule  may  have  the 
effect  of  making  meals  more  appealing 
which  may  increase  participation. 
Implementation  of  the  rule  is  not 
expected  to  increase  meal  prices  or 
decrease  meal  acceptability.  The  rule 
allows  schools  to  continue  to  use  the 
current  meal  pattern.  Additionally, 
school  food  authorities  and  States  are 
now  able  to  develop  menu  plans  that 
they  feel  would  be  even  more  appealing 
to  their  student  population  than  the 
menu  plans  prescribed  by  the 
Department. 

Effects  of  Rule  on  Program  Costs 

The  provisions  in  this  proposed  rule 
will  provide  increased  flexibility  to 
State  or  local  program  operators  but 
have  no  budgetary  impact. 

Effects  on  Small  Entities 

This  proposal  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposal  does  not  add  any  new 
requirements  and  there  are  no  required 
additional  costs.  School  food  authorities 
and  schools  may  experience  some 
positive  effects  from  this  proposed  rule 
as  noted  previously. 

Summary  of  the  Effects  of  the  Proposed 
Rule 

The  proposed  rule  provides  school 
food  authorities  and  State  agencies  with 
increased  choices  and  flexibility  in 
selecting  a  menu  planning  system  by 
permanently  reinstating  the  meal 
pattern  in  effect  during  the  1994-1995 
school  year  and  providing  guidelines  for 
approval  of  other  reasonable  approach 
alternatives  that  schools  may  develop. 

The  proposed  rule  contains  minor 
monitoring  provisions.  It  extends 
monitoring  provisions  pertaining  to 


'C(Mt  calculated  assuming  12  hours  to  review 
Mch  school  at  a  wage  rate  of  SIS  an  hour. 


reviews  oi  the  enhanced  food-based 
menu  planning  option  to  reviews  of 
schools  using  the  traditional  meal 
pattern.  It  provides  State  agencies  with 
greater  flexibility  in  selection  of  the 
week  to  be  reviewed  for  nutrient 
compliance.  Further,  the  proposed  rule 
alters  the  nutrition  t^view  cycle  so  that 
it  coincides  with  the  CRE  administrative 
review  cycle.  This  will  allow  State 
agencies  to  more  easily  conduct  nutrient 
reviews  at  the  same  time  as 
administrative  reviews. 

The  proposed  rule  is  not  expected  to 
have  any  impact  on  program 
participation,  nor  is  the  rule  expected  to 
have  any  budgetary  impact.  The  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

5.  Public  Comments:  This  proposal 
will  provide  a  180-day  comment  period. 

List  of  Subiects 

7  CFR  Part  210 

Commodity  School  Program.  Food 
assistance  programs.  Grant  programs — 
education.  Grant  programs — health. 
Infants  and  children.  Nutrition. 
Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
lunch  programs.  Surplus  agricultural 
commodities, 

7  CFR  Part  220 

Food  assistance  programs.  Grant 
programs — education.  Grant  programs — 
health.  Infants  and  children,  Nutrition. 
Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
lunch  programs. 

Accordingly,  7  CFR  Parts  210  and  220 
are  proposed  to  be  amended  as  follows: 

PART  ?10  NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  rhe  authority  citation  for  7  CFR 
Part  210  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1751-1760.  1779. 

§210.2     ;A'n«>'ia«d', 

2.  In  §210.2; 

a.  the  definition  of  "Food  component" 
is  amended  by  removing  the  words  "or 
one  of  the  four  food  groups  which 
compose  the  reimbursable  school  lunch, 
i.e.,  meat  or  meat  alternate,  milk,  bread 
or  bread  alternate,  and  vegetable/fruit 
under  §  210.10a": 

b.  the  definition  of  "Food  item"  is 
amended  by  removing  the  words  "or 
one  of  the  five  required  foods  that 
compose  the  reimbursable  school  lunch, 
i.e..  meat  or  meat  alternate,  milk,  bread 
or  bread  alternate,  and  two  (2)  servings 
of  vegetables,  fruits,  or  a  combination  of 
both  for  the  purposes  of  §  210.10a";  and 


c.  the  definition  of  "Lunch"  is 
amended  by  removing  the  words 
"§  210.10(k)(2)  or  the  school  lunch 
pattern  for  specified  age/grade  groups  of 
children  as  designated  in  §  210.10a"  and 
adding  in  their  place  the  words 
"§  210.10(k)(l)  or  §  210.10(k)(2), 
whichever  is  applicable". 

§210.4     (Amended] 

3.  In  §  21U.4,  paragraph  (b)(3) 
introductory  text  is  amended  by 
removing  the  words  "§  210.10(n)(l)  or 
§  210.10a(j)(l).  whichever  is  applicable" 
and  adding  in  their  place  a  reference  to 
"§210.10  (o){l)". 

§210.7    [Amended] 

4   In  §210.7: 

a  paragraph  (c)(l)(v)  is  amended  by 
removing  the  words  "or  §  210.10a(b), 
whichever  is  applicable,";  and 

b.  paragraph  (d)  is  amended  by 
removing  the  words  "§  210.10{n)(l)  or 
S210.10a(j)(l),  whichever  is  applicable" 
and  adding  in  their  place  a  reference  to 
"§210.10{o)(l)". 

§210.9     [Amended) 

5.  In  §210.9: 

a.  paragraph  (b)(5)  is  amended  by 
removing  the  words  "or  210.10a, 
whichever  is  applicable"; 

b.  paragraph  (c)  introductory  text  is 
amended  by  removing  the  words 

"§  210.10(n)(l)  or  §  210.10a(j)(l). 
whichever  is  applicable"  and  adding  in 
their  place  a  reference  to 
"§210.10(o)(l) ';and 

c.  paragraph  (c)(1)  is  amended  by 
removing  the  words  "or  §  210.10a, 
whichever  is  applicable". 

6.  In  §210.10: 

a.  paragraph  (a)(1)  is  amended  by 
revising  the  first  sentence  and  by  adding 
a  new  sentence  at  the  end  of  the 
paragraph; 

b.  the  second  sentence  of  paragraph 
(a)(3)  is  amended  by  removing  the  word 
"or"  and  adding  in  its  place  a  comma 
and  by  adding  the  words  "or  those 
developed  under  paragraph  (1)"  after  the 
reference  to  "paragraph  (i)(l)";  the  third 
sentence  of  paragraph  (a)(3)  is  amended 
by  removing  the  third  occurrence  of  the 
word  "or"  and  adding  in  its  place  a 
comma,  and  adding  the  words  "or  those 
developed  under  paragraph  (1)"  after  the 
reference  to  "paragraph  (i)(l)"; 

c.  paragraph  (b)(1)  is  amended  by 
making  the  word  "paragraph"  plural,  by 
removing  the  second  occurrence  of  the 
word  "or"  and  adding  in  its  place  a 
comma  and  by  adding  the  words  "or  (I)" 
after  the  reference  to  "(i)(l)": 

d.  paragraph  (b)(2)  is  amended  by 
removing  the  second  occurrence  of  the 
word  "or"  and  adding  in  its  place  a 
comma,  and  by  adding  the  words  "or 
(1)"  after  the  reference  to  "(i)(l)"; 
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e.  paragraph  fbK^)  is  revised; 

f.  paragraph  (bj(4i  introductory  text  is 
amended  by  removing  the  reference  to 
"1990"  and  adding  in  its  place  a 
reference  to  "1995"; 

g.  the  first  sentence  of  paragraph  (b)(5) 
is  revised; 

h.  the  table  in  paragraph  (c)(1)  is 
revised; 

i.  the  table  in  paragraph  (c)(2)  is 
revised; 

j.  paragraph  (d)  is  revised; 

k.  the  heading  of  paragraph  (i)(4)  and 
paragraph  (iK9)  are  amended  by 
removing  the  words  "National  Nutrient 
Database"  and  adding  in  their  place  the 
words  "Child  Nutrition  Database": 

1.  paragraphs  (i)(4)  and  (i)l8)  are 
amended  by  removing  the  words 
"National  .Nutrient  Database  for  the 
Child  Nutrition  Programs"  wherever 
they  appear  and  by  adding  the  words 
"Child  Nutrition  Database  "  m  their 
place; 

m.  the  heading  of  paragraph  (k)  is 
revised  and  introductory  text  is  added; 

n.  paragraph  (k)(l)  is  revised, 

0.  the  heading  of  paragraph  {k)(2)  and 
the  introductory  text  before  the  chart  are 
revised; 

p.  the  first  two  sentences  of  paragraph 
(k)(4)  are  redesignated  as  paragraph 
(k){4j{ij  and  the  last  sentence  of 
paragraph  (k)(4)  is  redesignated  as 
paragraph  (k)(4)(ii)  and  is  revised; 

q.  paragraph  (k)(.5)  is  amended  by 
adding  a  new  paragraph  (k)(5j(iii); 

r  paragraph  (kj(5)(ii)  is  amended  by 
adding  two  new  sentences  between  the 
second  and  third  sentences. 

s.  paragraphs  (1)  through  (o|  are 
redesignated  as  paragraphs  (m)  through 


24701 


(p),  respectively,  and  a  new  paragraph 
(1)  is  added; 

t.  newly  redesignated  paragraph 
{o)(3)(iv)  is  amended  by  removing  the 
reference  to  "(n){3)"  and  adding  in  its 
place  a  reference  to  "(o)(3)";  and 

u.  in  newly  redesignated  paragraph 
(p).  the  reference  to  "1990"  is  removed 
and  a  reference  to  "1995"  is  added  in 
its  place. 

The  additions  and  revisions  read  as 
follows 

§  210.10     Nutrition  standards  tor  lunches 
and  rnenu  planning  methods 

(a)  General  requirements  for  school 
lunches.  (1)  In  order  to  qualify  for 
reimbursement,  all  lunches  served  to 
children  age  2  and  older,  as  offered  by 
participating  schools,  shall,  at  a 
minimum,  meet  the  nutrition  standards 
provided  m  paragraph  (b)  of  this  section 
and  the  appropriate  levels  of  calories 
and  nutrients  provided  in:  paragraph  (c) 
or  paragraph  (Od)  of  this  section  for 
nutrient  standard  mepu  planning  and 
assisted  nutrient  standard  menu 
planning;  paragraph  (d)(1)  of  this 
section  for  the  traditional  food-based 
menu  planning  alternative;  paragraph 
(d)(2)  of  this  seciion  for  the  enhanced 
food-based  menu  planning  alternative; 
or  as  developed  in  accordance  with  the 
provisions  in  paragraph  (1)  of  this 
section  for  other  menu  planning 
alternatives,  whichever  is  applicable. 
*   *   *  In  addition,  those  school  food 
authorities  that  use  menu  planning 
approacJies  as  allowed  under  paragraph 
(1)  of  this  section  shall  ensure  that 
sufficient  quantities  of  food  are  planned 
and  produced  to  meet  the  provisions  in 


paragraph  (b)  of  this  section  and  any 
minimum  standards  for  food/menu 
items  and  quantities. 

***** 

(b)  Nutrition  standards  for 
reimbursable  lunches.  •   *   • 

(3)  The  applicable  recommendations 
of  the  1995  EHetary  Guidelines  for 

Americans  which  are: 

(i)  Eat  a  variety  of  foods; 

(ii)  Limit  total  fat  to  30  percent  of 
calories; 

(iii)  Limit  saturated  fat  to  less  than  10 
percent  of  calories; 

(iv)  Choose  a  diet  low  in  cholesterol; 

(v)  Choose  a  diet  with  plenty  of  grain 
products,  vegetables,  and  fruits; 

(vi)  Choose  a  diet  moderate  in  salt  and 
sodium;  and 

(vii)  Choose  a  diet  moderate  in  sugars. 

•  *         •         *         • 

(5)  School  food  authorities  have 
several  alternatives  for  menu  plaiming 
in  order  to  meet  the  nutrition  standards 
of  this  paragraph  and  the  appUcable 
nutrient  and  calorie  levels:  nutrient 
standard  menu  planning  as  provided  for 
in  paragraph  (i)  of  this  section;  assisted 
nutrient  standard  menu  planning  as 
provided  for  in  paragraph  (j)  of  this 
section;  traditional  food-based  menu 
planning  as  provided  for  in  paragraph 
{d)(l)  of  this  section;  enhanced  food- 
based  menu  planning  as  provided  for  in 
paragraph  (d)(2)  of  this  section;  or  other 
menu  planning  approaches  as  provided 

for  in  paragraph  (1)  of  this  section. 

*  *  • 

(c)  Nutrient  levels  for  school  lunches/ 
nutrient  analysis. 

(D*   •   * 


Minimum  Requirements  for  Nutrient  Levels  for  School  Lunches— Nutrient  Analysis  Alternatives  (School 

Week  Averages) 


Nutnents  arte  energy  aiiowa.nces 


Energy  allowances  ( calories)  

Total  tai  (as  a  percentage  of  actual  total  food  energy 

Total  saturated  tat  {as  a  percentage  of  actual  total  fooc  energy)  

RDA  tor  protein  (g)  

RDA  lor  calaurn  (mg)  „ 

RDA  for  Iron  {rr\g)  „ 

RDA  lor  Vitamin  A  (RE)   „ _„ "".""."!!""."!""!!!!""! 

RDA  (or  Vitamin  C  (mg) 


Minimum  requirements 


Preschool 


517 
(') 
C) 

7 

267 

3:3 

150 

14 


Grades  K-€        Grades  7-12 


664 

(^ 

P) 

10 

286 

3.5 

224 

15 


825 

P) 

P) 

16 

400 

4.5 

300 

18 


'  The  dietary  guidelines  reconr^end  that  after  2  years  of  age 
tains  no  Tiore  than  30  percent  of  catones  tron  tat  " 
'Not  to  exceed  30  percent  over  a  school  week 
'Less  than  10  percent  over  a  school  ween 

(2)  •  •   * 


OpbonaJ 


QractesK-3 


633 

(^ 

P) 

9 

267 

3.3 

200 

15 


z^iid'er-  should  gradually  adopt  a  diet  that,  by  atxxrt  5  years  of  age,  con- 


Optional  Nutrient  Levels  for  School  Lunches— Nutrient  Analysis  Alternatives  (School  Week  Averages) 


Nutnents  and  energy  allowances 


Enaigy  alkjwances  (calories) 


Ages  3-6 


558 


Ages  7-10 


667 


Ages  11-13 


783 


Ages  14  and 
above 


846 


■_'  i 
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Optional  Nutrient  Levels  for  School  Lunches— Nutrient  Analysis  Alternatives  (School  vv- 

Continued 


A.F. 


Nutnents  arxj  energy  allowances 


Total  lat  (as  a  pecoentage  o«  actual  toul  food  energy)  

Total  saturated  fat  (as  a  percentage  ot  actual  total  lood  energy) 

RDA  for  protein  (g)  

RDA  fof  calotim  (mg)  ..„ „ ■ 

RDA  lor  iron  (mg)  - - 

RDA  tor  Vitamm  A  (RE)  

Vitamin  C  (mg) 


Ages  3-6 


(..») 

7.3 
267 
3.3 
158 

146 


Ages  7-10 


(') 
9.3 
267 
3.3 
233 
15.0 


Ages  11-13 


(') 
(») 
15.0 
400 
4.5 
300 
16.7 


Ages  14  and 

atxive 


(') 

(') 

16.7 

■iOC' 

4.5 

300 

19.2 


'  n>e  dMrtary  guidelines  recommend  that  after  2  years  of  age  -  *  *  children  should  gradually  aloe  a  d-e'  'ha?  by  about  5  years  of  age  con- 
tains no  more  than  30  percent  of  calories  from  fat  " 
2  Not  to  exceed  30  percent  over  a  school  weeK. 
*  Less  than  1 0  perosnt  over  a  school  week. 

(d)  Minimum  nutnent  levels  for  school  lunches/foodbased  menu  planning  alternatives. 

(1)  Traditional  food-based  menu  planning  alternative.  For  the  purposes  of  the  traditional  food-based  menu  planning 
alternative,  as  provided  for  in  paragraph  (k)(l)  of  this  section,  the  following  chart  provides  the  minimum  levels,  by 
grade  group,  for  calorie  and  nutrient  levels  for  school  lunches  offered  over  a  school  week: 

Minimum  Requirements  for  Nutrient  levels  for  School  Lunches— Enhanced  FoooBased  Alternative 

(School  Week  Averages) 


Nutnents  and  energy  alkmmnc»9 


Energy  aHowancas  (caJor>es)  „ - 

Total  lat  (as  a  percentage  o(  (actual  total  food  energy)  

Total  saturated  fat  (as  a  paroentage  of  actual  total  food  energy) 

RDA  tor  protein  (g)  — 

RDA  for  cakaum  (mg)  _ ~ ~... 

RDA  lor  Iron  (mg)  „ ■ 

RDA  tor  Vitamm  A  (RE)  - 

RDA  for  Vitamin  C  (mg) 


'M<jui'ft"''entS 


Preschool 


517 

V) 
D 

7 
267 
3.3 
ISO 

14 


Grades  K-€ 


664 

(^ 

10 
286 

3.5 
224 

15 


Optor^al 


Grades  7-12 


825 

P) 

16 

400 

4.5 

300 

18 


Grades  K-3 


633 

{'] 

P) 

9 

267 

?  3 

15 


'  The  dietary  guidelines  recommend  that  after  2  years  of  age 
tams  no  nrwre  than  30  percent  of  calories  from  fat." 
'  Not  to  exceed  30  percent  over  a  sctxwi  week. 
3  Less  than  1 0  percent  over  a  school  year 


chOdren  should  graduaHv  iT'-^-'  i  rl^e?  tfrat.  by  abou'  6  vear-s  o'  ag«   corv 


(k)  Food-based  menu  planning  alternatives  School  food  authorities  may  choose  to  plan  menus  using  either  the 
traditional  or  enhanced  food-based  menu  planning  alternatives.  Under  these  alternatives,  specific  food  components  shall 
be  offered  as  provided  in  either  paragraphs  (k)(l)  or  (k)(2)  of  this  section,  whichever  is  applicable,  and  in  paragraphs 
(k)(3)  through  (k)(5)  of  this  section,  as  appropriate.  .      ,  r      .        u 

(1)  Minimum  quanUtiestraditional  food-based  menu  planning  alternative,  (i)  At  a  minimum,  school  food  authorities 
choosing  to  plan  menus  using  the  traditional  food-based  menu  planning  alternative  shall  offer  all  five  required  food 
items  in  the  quantities  provided  in  the  following  chart: 

Traditional  Food-Based  Menu  Planning  Alternative 


Minimum  quantities 

quantities 

Group  1.  ages  1-2 
preschool 

1 

Group  IV.  ages  9 
and  older  grades 

4-12 

Food  components  and  food  items 

Group  II.  ages  3-4 
preschool 

Group  III,  ages  5-8 
K-3 

Group  V,  12  years 

and  older  grades 

7-12 

MHk  (as  a  bavarage)  

Maal  or  Meat  Alternate  (quantity  o(  the 
edihie  portion  as  served): 

6  fl  oz 

6  II  oz    

8  n.  Oz 

I'/iOZ 

8  fl.  oz 

811.  oz. 

1  oz — 

1  oz ^ ~. 

•>k „ — 

'A  cup 

2  Tbe 

1  '/i  02          

2  oz 

3oz. 

PhjMbsji 

V/ioz    

I'/koz 

2  oz 

3oz. 

Large  egg    

v« 

V«  

1  

V/2. 

\^  CUD        

H  cup ™ 

3  Tba 

'/4cup  

y«cup. 

Peanut  butter  or  other  nut  or  seed 

butters 

The  foltowing  may  be  used  to  meet  no 

more  than  50%  of  the  requirement 

and  must  be  used  in  combination 

with  any  of  the  above: 

3  Tbe    

4  Tbs 

6  Tbs. 

• 
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Traditional  Food-Based  Menu  Planning  Alternative — Continued 


Minimum  quantities 


Fdoc  co"ic>onents  and  tooo  items 


Group  ■    ages  1-2      Group  h,  ages  3-a     G'ouc     ■   ajes  t>-€ 
Dfescnooi  preschcx)i  "   3 


a'lc  vof"  2'aoes 


Recommended 
quantities 


Group  V  12  vears 

and  o^::!*^    j  .-  ^es 


Peanuts,    sovnifts.    tree    nuts     or     '-:  oz  =50*^c 

seeds     as    iistec    m    program 

guidance,     or     an     equivalent  ; 

quantity   ol   any   cor^bination   o<  i 

the  above  mealmeat  alternate 

I  "^    oz     o(    njt&  seeds- 1    oz    of 

cooKed   tean    meat,    poultry,   or 

fish) 
Vogurt.  plain  or  flavored   unsweet-     4 

ened  or  sweetened 
Vegetable    or    Frurt     2    or    more     *.';  cup  ~ 

servings  o*  vegetables    trurts  or  I 

txitri 
Grains'Breads        (Servings      per     5  per  week — ^min.- 


Of 


cup 


^40Z  -SO^i 


6  oz.  or  V4  cup 
'A  cup  


»/»oz  =50% 


e  oz  o- 


ZJO 


week)  Musi  be  enriched  or 
wtx>ie  gram  or  made  from  flour 
wfich  may  include  bran  andJor 
germ  A  serving  is  a  slice  o* 
b^eac  or  an  equrvalent  serving 
of  biscuits,  rolls  etc  ,  or  '/2  cup 
of  cooked  nee.  macaroni,  rKX>- 
dles,  other  pasta  products  or 
cereal  grains 


mum  ot  \^  day. 


8  per  week — mim 
mum  of  1  per 
day. 


8  per  wee*'  -  -mini- 
mum o'  ■'  per 
day. 


1  oz.-50% 


8  oz.  or  1  cup 
%  cup  - 


8  pe'  wf>e«     ^';'^.!- 
mu'""  J'  '  :.*■" 
day. 


V/2az.-50%. 


12  oz.  or  r<4  cup. 
V4CUP 


10  per  week — min- 
imum of  1  per 
day. 


fii)  Schoois  able  to  provide  the 
appropriate  quantities  of  food  to 
i  hildren  of  each  age'grade  group  should 
do  so  Schools  that  cannot  ser^-e 
.'.hildren  of  each  age  or  grade  level  shah 
provide  all  school  age  children  Group 
I\'  portions  as  specified  in  the  table 
presented  in  this  paragraph   Schools 
sen.-ing  lunches  to  children  of  more  than 
one  age  or  grade  level  shall  plan  and 
produce  sufficient  quantities  of  food  to 
provide  Groups  1-IV  no  less  than  the 
amounts  specified  for  those  children  m 
trie  table  presented  in  this  paragraph, 
and  sufficient  quantities  of  food  to 
provide  Group  V  no  less  than  the 
spe<.ified  amounts  for  Group  I\'  It  is 
rpi  ommended  that  such  schools  pia.'^i 
and  produce  sufficient  quantities  of 
food  to  provide  Group  V  children  the 
larger  amounts  specnfied  in  the  table. 
Schools  that  provide  inc:reased  portion 
sizes  for  Group  V  n;a\  c  omplv  with 
children's  requests  for  smaller  portion 
sizes  of  the  food  items,  however, 
schools  shall  plan  and  produce 
sufficient  quantities  of  food  to  at  least 
provide  the  serving  sizes  required  for 
Grciup  I\'. 

(2)  Minimum  quantities-enhanced 
food-based iuenu  planning  alternative. 
At  a  minimum,  school  food  authorities 
choosing  to  plan  menus  using  the 
enhanced  food-based  menu  planning 
alternative  shall  offer  all  five  required 


food  items  in  the  quantities  provided  in 
the  following  chart 
•         •         «         *         * 

(4)  Vegetables  and  fruits   *    *    * 
(ii]  Under  the  enhanced  fooG-oasea 
menu  planning  alternative,  the 
requirement  for  this  com.ponent  is  based 
on  m.inimum  daily  servings  pius  an 
additional  one-half  cup  m  an\ 
combination  over  a  five  dav  period  for 
children  m  kindergarten  through  graae 

SiX 

(5j  Grams.' breads    '    *    * 

lii)  *    *    *  Schools  ser\  ing  lunch  6  or 
7  days  per  week  should  increase  the 
weeklv  quantity  by  approximately  20 
percent  (1/.5)  for  each  additional  day. 
When  schools  operate  less  than  5  days 
per  week,  thev  may  decrease  the  weekly 
quantitv  bv  approximately  20  percent 
il.'S]  for  each  day  less  than  five."  *  * 

(iii)  Under  the  traditional  food-based 
menu  planning  alternative,  schools  shall 
serve  daily  at  least  one-half  serving  of 
bread  or  bread  alternate  to  children  in 
Group  1  and  at  least  one  ser\'ing  to 
children  in  Groups  II-V.  Schools  which 
ser\e  lunch  at  least  5  days  a  week  shall 
ser.e  a  total  of  at  least  five  servings  of 
bread  or  bread  alternate  to  children  in 
broup  !  and  eight  serving?  per  week  to 


children  in  G"- 


IIA 


(1)  Other  menu  planning  alternatives. 

(1)  Modifications  School  food 
authorities  may  adopt  any  or  all  of  the 
following  menu  planning  alternatives. 


State  agencies  may  require  prior 
approval  for  adopting  the  alternatives, 
may  establish  guidefines  for  their 
adoption,  or  may  permit  their  adoption 
without  prior  approval. 

(i)  Under  the  traditional  or  enhanced 
food-based  menu  planning  alternatives 
provided  for  in  paragraph  (k)  of  this 
section,  the  meat/ meat  alternate 
component  may  be  provided  as  a 
weekly  total  with  a  one  ounce  (or  its 
equivalent  for  certain  meat  alternates) 
minimum  daily  amount,  except  that  this 
provision  does  not  apply  if  the 
minimimi  serving  of  meat/meat 
alternate  is  less  than  one  ounce;  or 

(ii)  Under  the  traditional  or  enhanced 
food-based  menu  planning  alternatives, 
if  only  one  age  or  grade  is  outside  the 
established  levels,  schools  may  use  the 
levels  for  the  majority  of  children  for 
both  portions  and  the  Recommended 
EHetary  Allowances  and  lunchtime 
energy  allowances. 

(2)  Major  changes  or  new  alternatives: 
use  and  approval.  Subject  to  the 
appUcable  requirements  of  paragraph 
(^(3)  of  this  section,  school  food 
authorities  or  State  agencies  may  modify 
one  of  the  menu  planning  alternatives 
established  in  paragraphs  (i)  through  (k) 
of  this  section  or  may  develop  their  own 
menu  planning  approach.  Any  such 
alternate  menu  planning  approaches 
shall  be  in  writing  for  review  and 
monitoring  purposes,  as  applicable.  No 
formal  plan  is  required,  the  written 
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alternate  approach  may  be  in  the  form 
of  guidance,  protocol,  or  the  like.  The 
alternate  approach  shall  address  how 
the  provisions  in  paragraph  (/)(3)  shall 
he  met. 

(i)  Any  school  food  authority- 
developed  menu  planning  approach 
must  have  prior  State  agency  review  and 
approval. 

(ii)  Except  as  noted  in  paragraph 
(/)(2)(iii).  any  State  agency-developed 
menu  planning  approach  must  have 
prior  FNS  approval. 

(iii)  Any  State  agency-developed 
menu  planning  approach  is  not  subject 
to  FNS  review  if: 

(A)  Five  or  more  school  food 
authorities  within  the  State  use  the 
approach: 

(B)  The  State  agency  maintains  on- 
going oversight  of  the  operation  and 
evaluation  of  the  alternative  menu 
planning  approach  including  making 
adjustments  to  the  approach's  policies 
and  procedures,  as  necessary,  to  ensure 
compliance  with  the  applicable 
provisions  in  paragraph  (/)(3)  of  this 
section  as  needed;  and 

(C)  The  State  agency  issues  an 
announcement  notifying  the  public 
concerning  the  alternate  menu  planning 
approach  prior  to  the  implementation  of 
the  approach  by  any  school  food 
authority:  such  announcement  shall  be 
issued  in  a  manner  consistent  with  State 
procedures  for  pubhc  notification. 

(3)  Major  changes  or  new  alternatives, 
required  elements  The  following 
requirements  shall  be  met  by  any 
alternate  menu  planning  approach: 

(i)  The  service  of  fluid  milk,  as 
provided  in  paragraph  (m)  of  this 
sedion; 

(ii)  Offer  versus  serve  for  senior  high 
students.  To  the  extent  possible,  the 
offer  versus  serve  procedures  for  an 
alternate  approacii  shall  follow  the 
procedures  in  paragraph.s  (i)(2)(ii)  and 
(k)(6)  of  this  section,  as  appropriate. 
Any  alternate  approach  which  deviates 
from  the  provisions  in  paragraphs 
(i)(2)(ii)  or  (k)(6)  of  this  section  shall,  at 
a  minimum,  indicate  what  age/grade 
groups  are  included  in  offer  versus  serve 
and  establish  the  number  and  type  of 
items,  (and,  if  applicable,  the  quantities 
for  the  items)  that  constitute  a 
reimbursable  meal  under  offer  versus 
serve.  In  addition,  the  alternate  offer 
versus  serve  procedures  shall  include  an 
explanation  of  how  sucJi  procedures 
will  reduce  plate  waste  and  provide  a 
reasonable  level  of  calories  and 
nutrients  for  the  meal  as  taken: 

(iii)  The  nutrition  standards  in 
paragraphs  {b)(l)  through  (b)(4|  of  this 
se<:tion.  Any  alternate  approach  shall 
indicate  the  age/grade  groups  to  be 
served  and  how  such  approach  is 


designed  to  meet  these  requirements  for 
those  age/grade  groups: 

(iv)  Tne  requirements  for  competitive 
foods  in  §  210.11  and  Appendix  B  to 
this  part. 

(v)  For  alternate  food-based  menu 
planning  approaches,  the  requirements 
for  crediting  food  items  and  products 
provided  for  in  paragraphs  (k)(3) 
through  (k)(5)  and  paragraph  (m)  of  this 
section,  in  the  appendices  to  this  part, 
and  in  instructions  and  guidance  issued 
by  FNS: 

(vi)  Identification  of  a  reimbursable 
meal  at  the  point  of  service.  To  the 
extent  possible,  the  procedures 
provided  in  paragraph  (i)(2)(i)  of  this 
section  for  nutrient  standard  or  assisted 
nutrient  standard  menu  planning 
alternatives  or  for  food-based  menu 
planning  alternatives  provided  in 
paragraph  (k)  of  this  section  shall  be 
followed.  In  addition,  any  instructions 
or  guidance  issued  by  FNS  that  further 
deHnes  the  elements  of  a  reimbursable 
meal  shall  be  followed  when  using  the 
existing  regulatory  provisious.  Any 
alternate  approach  that  deviates  from 
the  provisions  in  paragraph  (i)(2)(i)  or 
paragraph  (k)  of  this  section  shall 
indicate  what  constitutes  a  reimbursable 
meal,  including  the  number  and  type  of 
items  (and,  if  applicable,  the  quantities 
for  the  items)  which  comprise  the  meal, 
and  how  a  reimbursable  meal  is  to  be 
identified  at  the  point  of  service. 

(vii)  An  explanation  of  how  the 
alternate  appjoach  can  be  monitored 
under  the  applicable  provisions  of 
§210.18  and  §210.19.  including  a 
description  of  the  records  that  will  be 
maintained  to  document  compliance 
with  the  program's  administrative  and 
nutrition  requirements.  However,  to  the 
extent  that  the  procedures  under 
§210.19  are  inappropriate  for 
monitoring  the  alternate  approach,  the 
alternate  approach  shall  include  a 
description  of  review  procedures  which 
will  enable  the  State  agency  to  assess 
compliance  with  the  nutrition  standards 
in  paragraphs  (b)(1)  through  (b)(4)  of 
this  section;  and 

(viii)  the  requirements  for  weighted 
analysis  and  for  approved  software  for 
nutrient  standard  menu  planning  as 
required  by  paragraphs  (i)(4)  and  (i)(5) 
of  this  section  unless  a  State  agency- 
developed  approach  meets  the  criteria 
in  paragraph  (y)(2)(iii)  of  this  section. 


§  210.10a     [Removed] 

7.  Section  210.10a  is  removed. 

§210.15    (Afwr-d^fT' 

8.  In  §21(;  .  . 

a.  paragraph  Cb)(2)  is  amended  by 
removing  the  words  "menu  records  as 


required  under  §  210.10a  and 
production  and":  and 

b.  (>aragraph  (b)(3)  is  amended  by 
removing  the  words  "or  §  210.10a{b). 

whirhe%er  is  aDplicable". 

§210  16     [Amended] 

9.  In  §  210.16.  paragraph  (b)(1)  is 
amended  by  removing  the  words  "or 
§  210.10a.  whichever  is  applicable," 
wherever  they  appear. 

§210.18     [Amended] 

10.  In  ^  .ilU.lrt. 

a.  paragraph  (b)(2)(ii)  is  revised; 

b.  the  heading  of  paragraph  (g)(2) 
introductory  text  is  amended  by 
removing  the  words  "food  items/ 
components  as  required  by  Program 
regulations"  and  adding  in  their  place 
the  words  "meal  elements  (food  items/ 
components,  menu  items  or  other  items, 
as  applicable)  as  required  under 
§210.10": 

c.  Paragraph  (g)(2)(i)  is  amended  by 
removing  the  words  "required  food 
items/components"  and  adding  in  their 
place  the  words  ""meal  elements  (food 
items/components,  menu  items  or  other 
items,  as  applicable)  as  required  under 
§210.10"; 

d.  Paragraph  (g)(2)(ii)  is  amended  by 
removing  the  words  ""the  required 
number  of  food  items/components"  and 
adding  in  their  place  the  words  "the 
number  of  meal  elements  (food  items/ 
components,  menu  items  or  other  items, 
as  applicable)  as  required  under 
§210.10"; 

e.  Paragraph  {g)(2)(iii)  is  amended  by 
removing  the  words  ""required  food 
items/components"  and  adding  in  their 
place  the  words  "meal  elements  (food 
items/ components,  menu  items  or  other 
items,  as  applicable)  as  required  under 
§210.10"; 

f.  paragraph  (h)(2)  is  amended  by 
removing  the  words  "food  items/ 
components  in  the  quantities  required 
under  §  210.10  or  §  210.10a.  in 
whichever  is  applicable"  and  adding  in 
their  place  the  words  ""meal  elements 
(food  items/components,  menu  items  or 
other  items,  as  applicable)  as  required 
under  §210.10";  and 

g.  paragraph  (i)(3)(ii)  is  amended  by 
removing  the  words  "required  food 
items/components'"  and  adding  in  their 
place  the  words  "meal  elements  (food 
items/components,  menu  items  or  other 
items,  as  applicable)  as  required  under 
§210.10". 

The  revision  reads  as  follows: 

§  210  18      Administrative  revte'JfS. 

(b)  Definitwns.  '  *  • 
(2)*   *  • 

(ii)  Performance  Standard  2 — ^Meal 
Elements.  Lunches  claimed  for 
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reimbursement  within  the  school  food 
authority  contain  meal  elements  (food 
items/components,  menu  items  or  other 
items,  as  applicable)  as  required  under 
§210.10. 

*  *  »  *  * 

11.  In  §210.19: 

a.  the  first  sentence  of  paragraph  (a)(1) 
introductorv  text  is  amended  by 
removing  the  reference  to  "§  210.10(o)" 
and  by  adding  in  its  place  a  reference  to 
""§  210.10(p)".  and  by  removing  the 
words  "or  (d),"  and  adding  m  their 
place  the  words  *■.  fd).  or  (ij(l)  or  the 
procedures  developed  under 
§210.10(/]."; 

b  the  second  sentence  of  paragraph 
(a)(1)  introductorv-  text  is  amended  by 
removing  the  words  "At  a  minimum. 
these  evaluations  shall  be  conducted 
once  every  5  years  and"  and  adding  in 
their  place  the  words    These 
evaluations": 

c.  paragraph  (ajll)  introductorv  text  is 
further  amended  bv  adding  five 
sentences  at  the  end; 

d.  paragraphs  (a)(l)(i).  laKDlii). 
la)(l)(in).  and  (a)(l)(iv)  are  redesignated 
as  paragraphs  (a)(l)(ii),  (a)(l)(iii). 
(a)(l)(v)  and  (a)(l)(vi).  respectively,  and 
new  paragraphs  (a)(l)(i)  and  (a)ll)(iv) 
are  added 

e  the  first  sentence  of  newly 
redesignated  paragraph  (a)(l)(ii)  is 
revised: 

f  newly  redesignated  paragraph 
(a)(l)(iii)  introductory  text  is  revised: 

g.  paragraph  (a)(3)  is  amended  by 
removing  the  words  "or  §  210.10a, 
whichever  is  applicable.";  and 

h,  paragraph  (c)(6)(i)  is  amended  by 
removing  the  words  "food  item  required 
under  the  meal  pattern  in  §  210.10a  or 
the  food-based  menu  planning 
alternative  m  §  210,10(k),  whichever  is 
applicable"  and  adding  m  their  place 
the  words  'meal  element  (food  item/ 
component,  menu  item  or  other  items. 
as  applicable)  as  required  under 
§210.10". 

The  additions  and  revisions  read  as 
follows: 

§210  19     Additional  responsibilities. 

(a)  General  Program  management. 

*   *    * 

(1)  Compliance  with  nutrition 
standards.'   *   *  At  a  minimum,  the 
State  agency  shall  review  at  least  one 
school  for  each  type  of  menu  planning 
alternative  used  in  the  school  food 
authority.  Review  activity  may  be 
confined  to  the  National  School  Lunch 
Program  unless  a  menu  planning 
alternative  is  used  exclusively  in  the 
School  Breakfast  Program.  The  review 
must  examine  compliance  with  the 
nutrition  standards  in  §  210.10(b)  and 
§  210.10(c),  (d),  (i)(l).  or  (1).  and  §  220.10 


(a),  (c),  (e)(1),  or  (h).  as  appropriate. 
State  agencies  are  encouraged  to  review 
the  School  Brealtfast  Program  as  well  if 
the  school  food  authontv  requires 
technical  assistance  from  the  State 
agencv  to  meet  the  nutrition  standards 
or  if  corrective  action  is  needed-  Such 
review  shall  determine  compliance  with 
the  appropriate  requirements  in  §  220.8 
and  mav  be  done  at  the  time  of  the 
initial  review  or  as  part  of  a  follow-up 
to  assess  compliance  with  the  nutrition 
standards, 

(i)  At  a  minimum.  State  agencies  shall 
conduct  evaluations  of  compliance  with 
the  nutrition  standards  in  §  210.10(b) 
and  §  210.10(c).  (d).  (i)(l),  or  (1),  as 
appropriate,  at  least  once  during  each  5- 
year  review  cycle  provided  thai  each 
school  food  authority  is  evaluated  at 
least  once  every  6  years,  except  that  the 
first  cvcle  shall  begin  lulv  1.  1996,  and 
shall  end  on  lune  30  2003  The 
compliance  evaluation  for  the  nutrition 
standards  shall  be  conducted  on  the 
menu  for  anv  week  of  the  current  school 
year  prior  to  the  month  in  which  such 
evaluation  is  conducted  The  week 
selected  must  continue  to  represent  the 
current  menu  planning  system. 

(ii)  For  school  food  authorities 
choosing  the  nutrient  standard  or 
assisted  nutrient  standard  menu 
planning  alternatives  provided  in 
^  210.10(1),  §  210,101)),  or  §  220, 8(e).  or 
§  220  8(f),  or  developed  under  the 
procedures  in  §  210.10(1)  or  §  220.8(h), 
the  State  agency  shall  assess  the 
nutrient  analysis  to  determine  if  the 
school  food  authority  is  properly 
applying  the  methodology  in  §  220.8(e), 
or  §  220,8(0.  or  developed  under  the 
procedures  in§  210.10(1)  or  §  220.8(h), 
as  appropriate,*    *   * 

(iii)  For  school  food  authorities 
choosing  the  food-based  menu  planning 
alternatives  provided  in  §  210.10(k)  or 
§  220.8(g)  or  developed  under  the 
procedures  in  §  210.10(1)  or  §  220.8(h), 
the  State  agency  shall  determine  if  the 
nutrition  standards  set  forth  in 
§  210.10(b)  and  §  210.10(d)  are  met.  The 
State  agency  shall  conduct  a  nutrient 
analysis  in  accordance  with  the 
procedures  in  §210.10(1)  or  §  220.8(e), 
as  appropriate,  except  that  the  State 
agency  may: 
***** 

(iv)  For  school  food  authorities 
following  an  alternate  approach  as 
provided  under  §  210.10(1)  or  §  220.8(h) 
that  does  not  allow  for  use  of  the 
monitoring  procedures  in  paragraphs 
(a)(l)(ii)  or  (a)(l)(iii),  the  State  agency 
shall  monitor  compliance  following  the 
procedures  developed  in  accordance 


with  §  210.10(1)  or  §  220.8(h),  whichever 
is  appropriate. 

*         «         •         •        * 

Appendix  .\  —  .^nendt'd 

12.  In  .\ppendix  A  to  Fart  21(D — 
Alternate  Foods  for  Meals: 

a.  under  Enriched  Macaroni  Products 
with  Fortified  Protein,  paragraph  l.(a)  is 
amended  by  removing  the  words  "or 

§  210.10a.  whichever  is  applicable,"; 

b.  under  Vegetable  Protein  Products, 
paragraph  1.  introductory  text  is 
amended  by  removing  the  words  "or 

§  210.10a,  whichever  is  applicable"; 

c.  under  Vegetable  Protein  Products, 
paragraph  l.(d)  is  amended  by  removing 
the  words  "'or  §  210.10a.  whichever  is 
apphcable"; 

d.  under  Vegetable  Protein  Products, 
paragraph  l.(e)  is  amended  by  removing 
the  words  "or  §  210.10a.  whichever  is 
applicable"; 

e.  under  Vegetable  Protein  Products, 
paragraph  3.  is  amended  by  removing 
the  words  "or  §  210.10a,  whichever  is 
applicable". 

.Appendix  C — Amended 

13.  In  Appendix  C  to  Part  210-Child 
Nutrition  Labeling  Program: 

a.  paragraph  2. (a)  is  amended  by 
removing  the  words  "or  §  210.10a, 
whichever  is  applicable"; 

b.  paragraph  3. (c)(2)  is  amended  by 
removing  the  words  "or  §  210.10a, 
whichever  is  applicable"  and  by 
removing  the  words  "or  §  220.8a, 
whichever  is  apphcable"; 

c.  paragraph  6.  introductory  text  is 
amended  by  removing  the  words  "or 

§  210.10a,  whichever  is  applicable"  and 
by  removing  the  words  "or  §  220.8a, 
whichever  is  applicable". 

PART  220— SCHOOL  BREAKFAS' 
PROGRAM 

1 .  The  authority  citation  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  1773, 1779,  unless 
otherwise  noted. 

§220  2     [Amended; 

2.  In  §220.2: 

a.  paragraph  (b)  is  amended  by 
removing  the  words  "or  §  220.8a, 
whichever  is  applicable,":  and 

b.  paragraph  (t)  is  amended  by 
removing  the  words  "or  §  220.8, 
whichever  is  applicable,". 

§220.7    [Amended] 

3.  In  §  220.7,  paragraph  (e)(2)  is 
amended  by  removing  the  words  "or 
§  220.8a,  whichever  is  applicable,". 

4.  In  §220.8: 

a.  paragraph  (a)(1)  is  amended  by 
removing  the  second  occurrence  of  the 
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wurii    ur    and  udiitti)^  in  tts  placu  a 
comma  and  by  adding  the  words  ".  or 
(h)"  after  the  reference  to  "(e)(1)"; 

b.  paragraph  (a)(2)  is  amended  by 
removing  the  second  occurrence  of  the 
word  "or"  and  adding  in  its  place  the 
words  "or  (h)"  after  the  reference  to 
"(e)(1)": 

c.  paragraph  (a)(3)  is  revised; 

d.  paragraph  (a)(4)  is  amended  by 
removing  the  reference  to  "1990"  and 
adding  in  its  place  a  reference  to 
"1995"; 

e.  the  first  sentence  of  paragraph  (a)(5) 
is  revised; 

f.  the  first  sentence  of  paragraph  (a)(6) 
is  amended  by  removing  the  word  "or" 
and  adding  in  its  place  a  comma  and  by 
adding  the  words  "or  those  developed 
under  paragraph  (h)"  after  the  reference 
to  "paragraph  (e)(1)"  and  the  second 
sentence  of  paragraph  (a)(6)  is  amended 
by  removing  the  third  occurrence  of  the 
word  "or"  and  adding  in  its  place  a 
comma  and  by  adding  the  words  "or 
those  developed  under  paragraph  (h)" 
after  the  reference  to  "paragraph  (e)(1)"; 

g.  the  table  in  paragraph  (b)(1)  is 
revised; 

h.  the  table  in  paragraph  (b)(2)  is 
revised; 

i.  paragraph  (c)  is  revised; 

j.  the  heading  of  paragraph  (e)(4)  and 
paragraph  (e)(9)  are  amended  by 


rwiiioving  liie  words  National  Nutrient 
Database"  and  adding  in  their  place  the 
words  "Child  Nutrition  Database"; 

k.  paragraphs  (e)(4)  and  (e)(8)  are 
amended  by  removing  the  words 
"National  Nutrient  Database  for  the 
Child  Nutrition  Programs"  wherever 
they  appear  and  by  adding  the  words 
"Child  Nutrition  Database"  in  their 
place; 

1.  the  heading  of  paragraph  (g)  is 
revised  and  introductory  text  is  added; 

m.  the  introductory  text  of  paragraph 
(g)(1)  is  amended  by  removing  the 
words  "in  the  table  in  paragraph  (g)(2) 
of  this  section"  and  adding  in  their 
place  the  words  "either  in  the  table  in 
paragraph  (g)(2)  or  (g)(3)  of  this  section, 
whichever  is  applicable"; 

n.  paragraph  (r)(2)  is  revised; 

o.  paragraphs  In)  through  (m)  are 
redesignated  as  paragraphs  (i)  through 
(n).  respectively,  and  a  new  paragraph 
(h)  is  added;  and 

p.  in  newly  redesignated  paragraph 
(n).  the  reference  to  "1990"  is  removed 
and  a  reference  to  "1995"  is  added  in 
its  place. 

The  additions  and  revisions  are  as 
follows: 

§220  8     Nutr!!ior-  stafiOa'as  'or  breakfast 

and  m»«r.„  piarifMng  rtfSerniitsvflS. 

(si  ,\iiii liioii  >uinuiiiu>  joi  breakfasts 
for  children  age  2  and  over.  •   •    • 


(3)  The  applicable  recommendations 
of  the  1995  Dietary  Guidelines  for 
Americans  which  are:  eat  a  variety  of 
foods;  limit  total  fat  to  30  percent  of 
calories;  limit  saturated  fat  to  less  than 
10  percent  of  calories;  choose  a  diet  low 
in  cholesterol;  choose  a  diet  with  plenty 
of  grain  products,  vegetables,  and  fruits; 
choose  a  diet  moderate  in  salt  and 
sodium;  and  choose  a  diet  moderate  in 
sugars. 
•        •        •        *        • 

(5)  School  food  authorities  have 
several  alternatives  for  menu  planning 
in  order  to  meet  the  requirements  of  this 
paragraph  including  the  appropriate 
nutrient  and  calorie  levels:  nutrient 
standard  menu  planning  as  provided  for 
in  paragraph  (e)  of  this  section;  assisted 
nutrient  standard  menu  planning  as 
provided  for  in  para^irRt  ri    P  of  this 
section;  traditional  fouii  ti.i^MO  nipnu 
planning  as  provided  for  ::;  r.a.'^at^raph 
(g)(1)  of  this  section;  enfi  i:  !  ►•>;  fno,; 
based  menu  planning  as  p.-^uvidcd  for  in 
paragraph  (g)(2)  of  this  section;  or  other 
menu  planning  approaches  as  provided 
for  in  paragraph  (h)  of  this  section. 


(1) 


(b)  Nutrient  levels/nutrient  analysis. 


Minimum  Requirements  for  Nutrient  Levels  for  School  Breakfasts — Nutrien'  Anal  t^.s  AirtRNATivES 

(School  Week  Averages) 


Nutrients  and  energy  alowances 


Energy  allowances  (calones)  

Total  lat  (as  a  pefcerrtage  o(  actual  total  food  energy  

Total  saturated  fat  (as  a  percentage  ot  actual  total  tood  energy) 
RDA  for  protetn  (g) 

RDA  tor  cakaum  (mg) 

RDA  for  iron  (mg)  

RDA  for  Vitamin  A  (RE)  

RDA  for  Vitamin  C  (mg)  


Minimum  requirements 


Preschool 


388 
(') 

n 

5 

200 

2.5 

113 

11 


Grades  K-12 


554 

10 
257 
3.0 
197 

13 


Optional 


Grades  7-12 


618 

12 
300 

3A 
225 

14 


'  The  dietary  guidelines  recommend  that  after  2  years  of  age 
tams  no  more  than  30  c>efcent  of  calones  from  fat." 
'  Not  to  exceed  30  percent  over  a  school  week. 
^  Less  ttxan  1 0  percent  over  a  school  week. 


chiklren  shouW  gradually  adopt  a  diet  that,  by  atxxjt  5  years  of  age,  con- 


(2)* 


Optional  Nutrient  Levels  for  School  Breakfasts— Nutrient  Analysis  Alternatives  (School  Week  Averages) 


Nutnents  and  energy  anowances 


Energy  allowarx^es  (cakxies)  

Total  tat  (as  a  percentage  of  actual  total  food  energy 

Total  saturated  lat  (as  a  percentage  of  actual  total  food  energy) 

RDA  lor  protein  (g)  

RDA  lor  cakaum  (mg)  

RDA  for  iron  (mg)  

RDA  for  Vitamin  A  (RE)   


Ages  3-6 


419 

(1.2) 
(1.3) 

5.50 
200 
2.5 

119 


Ages  7-10 


500 
(^ 

7.00 
200 
2^ 
176 


Ages  11-13 


588 

(^ 

P) 

1125 

300 

3.4 

225 


Ages  14  and 

aDove 


625 

P) 

P) 

12.50 

300 

3^4 

225 


Federal  Register    \'ol    63    No    85 'Monday.  May  4     1998    Proposed  Rules 


Optional  N.-'R^en^  Levels  ^  dp  Schcol  Breakfasts— Nl'r  en"  Analysis  Alternatives  (School  Wllk 

Averages) — Contmuea 


N.jTier's  anc  energ,  aiic^a'^ces 

! 

-565  3.-6            Ages  7-10 

Ages  11-13 

Ages  14  and 
above 

Vitamin  C  (mg)  

11.00 

11.25 

12.50 

14.40 

1  The  dietary  guidelines  recommend  that  after  2  years  of  age children  should  gradually  adopt  a  diet  that,  by  about  5  years  ot  age.  con- 
tains no  more  than  30  oercen?  ot  calones  from  fat." 

2  Not  to  exceec  30-  oercen-  Ov-er  a  school  week. 

3  Less  than  ■'  0  percent  over  a  sc^ooi  week. 

(cj  Minimum  nutrient  ievtii  tor  school  breakfasts/food-based  menu  planning  alternatives.  (1)  Traditional  food-based 
menu  planning  alternative.  For  the  purposes  of  the  traditional  food-based  menu  planning  alternative,  as  provided  for 
in  paragraph  fe)(2)  of  this  section,  the  following  chart  provides  the  minimum  levels,  by  grade  group,  for  calorie  and 
nutrient  levels  ror  school  breakfasts  offered  over  a  school  week: 


Minimum  Requirements  for  Nutrient  Levels  pqc  Sc-;x)l  BREA-.f:A::- 

(SCHOD.  Week  Averages) 


Traditional  Food-Based  Alternative 


Nutnents  and  energy  alk>wances 


Energy  altowances  (caionesi  

Total  ta'  (as  a  oercentage  ot  actua!  'ota'  'ooc  energy 

Total  saturated  fat  {as  a  percentage  oi  aauai  totai  tooc  energy) 

PDA  (or  protein  (g)  

RDA  tor  calaum  (mg) 

RDA  for  iron  (rng)      

RDA  lor  Vita.'^in  A  (RE)    

RDA  for  Vitarnin  C  (mg)   


Age2 


Ages  3.  4.  5 

Grades  K-12 

325 

388 

554 

(') 

n 

P) 

D 

V) 

« 

4 

5 

10 

200 

200 

257 

2.5 

2.5 

3.0 

100 

113 

197 

10 

11 

13 

'ac^ai'.  ajOD' 


^at.  by  about  5  years  of  age,  oorv 


■  The  dietary  gutoelines  recor^^iend  that  afer  2  yea's  o*  age  '"   "    '  c-^nce'-  s^'^:', 
tains  no  Tiore  than  30  percent  of  calories  from  tat.' 
2  Not  to  exceed  30  percent  over  a  school  week. 
^  Less  than  i  0  percent  over  a  school  week 

(2j  Enhcnicfd  fond-based  itwiilj  planning  alternative.  For  the  purposes  of  the  enhanced  food-based  menu  plaiming 
alternative,  as  provuieri    for   m   paragraph   i>^!;li   of  this  section,  tne  tollowring  chart  provides  the  minimum  levels,  by 

<?T8de  group,  for  (aione  and  nutnetit  'ie\ei<i  for  schoo!  breakfasts  offered  over  a  school  week- 


Minimum  Requ:REments  ^or  Nu^R'En"  LevelS  for  Schoo^.  Bsfit.KrAs 

(School  Week  AvERAoLSS 


En-anced  Food-Based  Alternative 


Nutrients  anc  e'se'-gv  allowances 


Energy  allowances  (calones^  

"^oiai  tat  {as  a  percentage  of  actual  toiai  tooa  energy)  

"'otal  saturated  tat  las  a  percentage  ot  actual  total  'ood  energy) 
PDA  tor  protein  igi 

RDA  tor  .calaum  (mg)  

RDA  tor  iron  (rng)  „.... 

RDA  lof  Vitamin  A  (RE)  - 

Vitamin  C  (mg)  


Required  for 


Preschool 


388 

(1.2) 
(1.S) 

6 

200 

2.5 

113 

11 


Grades  K-12 


554 

P) 

(9) 

10 

257 

3.0 

197 

13 


Option  tor 


Grades  7-12 


618 
(^ 

n 

12 
300 

3.4 
225 

14 


'  The  dietary  guidelines  recommend  that  after  2  years  ol  age  "* 

tains  no  more  than  30  percent  ot  calones  from  fat." 
"■  Not  to  exceed  30  percent  over  a  school  week. 
^Less  than  '0  oercen'  over  a  school  week 


•  children  should  gracuai)  adopt  a  diet  that,  by  about  5  years  ot  age,  con- 


[g!   FiKia-hasea   menu    piannina  alternative^    SLhool   food  authorities  may  choose  to  plan  menus  using  either  the 

traditional  or  enharu.ed  food-haseci  mei;u  planning  alternatives.  Under  these  alternatives,  specific  food  components  shall 

be  offered  as  provided  in  either  paragraphs  (g)(1)  or  (g)(2)  of  this  section,  virhichever  is  applicable,  and  in  paragraphs 

(g)(3)  and  (gli4'  of  tnis  sertion,  as  appropridte. 

•  •  •  * 

(2)   Minimum    Quantitit's-tood-based   menu    planning   alternatives,   (i)   At  a   minimum,   schools  using  the  traditional 
food  based  raena  pfanrunt  aiteri;at  ve  sh.aii  serve  h.-eakfasts  m  the  quantities  provided  in  the  follovdng  chart: 

Minimum  Requ'PEmen^s — Trad.'iona:.  Fo-dd-Based  Men.   Planning  Alternative 


Meal  componen* 


Ages  1-2 


Milk  (Fluid)  (As  a  beverage,  on  cereal  or  both)  

Juioei/Fruit/Vegetabie:     Fruit    and/or    vegetat^ie;     or    full- 
strength  fruit  juice  or  vegetable  juice 


4  fl.  02 

V*  cup 


Ages  3.  4,  and  5 


6  ft.  oz 
^^  cup 


Grades  K-12 


8  fl.  oz. 
1/^cup. 
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Minimum  i-ituuiHtMtNib— i  hauiiiunal  Fooo-BaSED  MENU  PLANNING  ALTERNATIVE — Continued 


Meal  component 


Ages  1-2 


Ages  3,  4,  and  5 


Grades  K-12 


Select  One  Serving  From  Eacn  ot  the  Following  Cortipo- 

r>ents  or  Two  From  One  Component; 
Grams/Breads:  one  of  it\e  following  or  an  equrvalent  com- 
btnation 

Whole-grain  or  ennched  bread  „... 

Whole-grain  or  enriched  biscuit,  roll,  muttin,  etc  

Whole-grain,  ennched  or  tortrtied  cereal  _. 

Meat  or  Meat  AJtematas: 

Meat/poully  or  lish 

Cheese  „ .....^..... 

Egg  (large)  _. 

Peanut  txjtter  or  other  nut  or  seed  butters  

Cooked  dry  beans  and  peas  

Nuts  and/or  seeds  (as  listed  in  program  guidance).'  ... 

Yogurt,  plain  or  flavored,  unsweetened  or  sweetened 


'A  slice 

'A  serving 

V4  cup  or  '/S  oz. 


'A.  oz  ...._ 

'A.  oz  

'/i 

1  Tbsp 

2  Tbsp 

'/i.  oz  

2  oz.  or  V*  cup 


'A  slice 

'A  serving  

'/S  cup  or  '>*  oz. 


'A.  oz  

'A.  oz  

'A  _ 

1  Tbsp.  _ 

2  Tbsp 

'/2.  OZ     

2  oz.  or  V*  cup 


1  slice. 

1  serving. 

V4  cup  or  1  oz. 

1  oz. 
loz. 

'A. 

2  Tbsp. 
4  Tbsp. 
1  oz. 

4  oz.  or  <A  cup. 


^  No  more  than  1  ounce  of  nuts  and/or  seeds  may  be  served  in  any  one  meal. 

(ii)  At  a  minimum,  schools  using  the  enhanced  food-based  menu  planning  alteiTiative  shall  serve  breakfasts  in  the 
quantities  provided  in  the  following  chart: 

Minimum  Requirements — Enhanced  Food-Based  Menu  Planning  Alternative 


Meal  Component 

Required  tor 

Operation  for 

Ages  1-2 

Preschool 

Grades  K-12 

Grades  7-12 

Milk  (Fluid)   (As  a  t>everage,  on  cereal  or 

4  11.  02  _ 

V*  cup  

'A  slice 

'A  serving  _. 

V*  cup  or  'A  oz  

6  fl.  oz  .- 

8  fl.  oz „..„ 

'A  cuo      

8  fl    02 

both). 
Juice/Fruit/Vegetable:  Fruit  and/or  vegetable; 

'A  cup 

'Aaip. 

or  tull-strenth  frurt  juice  or  vegetable  juice 
Select  One  Serving  From  Each  of  the  Foltow- 
ing  Components  or  Two  From  One  Com- 
ponent. 

Gram/Breads:    one    of    the    tolk^wing    or    an 
equivalent  comb«nation 
WtK)te-grain  or  ennched  txead   

'A  slice    

1  Sice  . 

1  serving _ 

*/*  cup  of  1  oz 

1  02  _ „ 

1  02  

'A _ _.... 

2  Tbs 

4  Tbs _ 

1  02 

4  oz.  or  'A  cup  

Whote-grain  or  erwiched  tHscuit.  roll,  muf- 
fin, etc 
Whole-grain,  enriched  or  lortfied  cereal 

'A  serving  

'A  cup  or  'A  oz  

1  serving 

Meat  or  Meat  ARerrutes: 

Meat/poutty  or  fish  

'A  OZ  ...„ 

'A  02  

'A  OZ  

a"  acwntonal  ser, 
%  0*  one  of  tne 
jrains-'Breaos 

aDove. 

1  02. 

Chesse  _ „ _ 

'A  OZ  

1  02 

Egg  (large)  .„ — _ 

Peanut  butter  or  other  nut  or  sad  butters 

Cooked  dry  beans  and  peas  _... 

Nuts  andtor  seeds  (as  Nsted  in  program  guid- 

'A   

1  Tbs _ 

2  Tbs 

•A  02  

2  oz.  or  V4  cup  

'A  ..„ _ 

1  Tbs -...„ 

2  Tbs _ 

'A  02  

'A. 
2  Tbs 

4  TbS- 
1  OZ 

ance)  ' 
Vogrut.   plam  or  flavored,   unsweetened   or 

2  02.  or  %  cup  

4  02    or  '  *:'  "UD 

sweetened 

*  No  more  than  1  ouoce  of  nuts  aixl/or  seeds  may  be  served  ir>  any  orte  meal. 


(h)  Other  menu  planning  alternatives. 

(1)  Modification.  Under  the  traditional 
or  enhanced  food-based  menu  planning 
alternatives,  sciiool  food  authorities 
may,  if  only  one  age  or  grade  is  outside 
the  established  levels,  use  the  levels  for 
the  majority  of  children  for  both 
portions  and  the  Recommended  Dietary 
AllowaiTces  and  breakfast  energy 
allowances.  State  agencies  may  require 
prior  approval  for  adopting  this 


alternative,  may  establish  gxiidelines  for 
its  adoption,  or  may  permit  its  adoption 
without  prior  approval. 

(2)  Major  changes  or  new  alternatives: 
use  and  approval.  Subject  to  the 
requirements  of  paragraphs  (h)(3)  of  this 
section,  school  food  authorities  or  State 
agencies  may  modify  one  of  the  menu 
planning  alternatives  established  in 
paragraphs  (e)  through  (g)  of  this  section 
or  may  develop  their  own  menu 
planning  approach.  Any  such  alternate 


menu  planning  approaches  shall  be  in 

writing  for  rp\  hvs  and   monitoring 
purposes,  as  a.  ;. . ..  ar  .►'   ,\o  formal  plan 
is  requK-ed.  ':•.>-  wnt!^;;  aiieniate 
approach  may  be  m  the  form  of 
guidance,  protocol,  or  the  like  The 
alternate  approach  shall  address  how 
the  provisions  in  paraEraph  [h!(3J  shall 
be  met 

(i)  Any  school  food  authority 
developed  menu  planning  approach 
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shall  have  prior  State  agency  review  and 
approval 

(ii)  Except  as  noti'd  in  paragraph 
(h)(2)(iii),  any  State  ageiu  y-developed 
menu  planning  alternative  shall  ha\e 
prior  F"NS  approval. 

(iii)  Any  State  agency  developed 
alternative  is  not  subject  to  FNS  review 
if: 

(A)  Five  or  more  school  food 
authorities  within  the  State  use  the 
approach; 

(B)  The  State  agenc\  maintains  on- 
going oversight  of  the  operation  and 
evaluation  of  the  alternative  menu 
planninii  approach  including  making 
adjustments  to  the  approach's  policies 
and  procedures,  as  necessarv'.  to  ensure 
(  ompliance  with  the  applicable 
provisions  in  paragraph  (hjl.'Hj  of  this 
section  as  needed,  and 

(C)  The  State  agency  issues  an 
announcement  notifying  the  public 

I  onceming  the  alternate  menu  planning 
approach  prior  to  the  implementation  of 
the  approach  by  any  school  food 
authority;  such  announcement  shall  be 
issued  in  a  manner  consistent  with  State 
procedures  for  public  notification 

(3)  Mojnr  changes  or  nt^w  alternatives: 
required  elements  The  following 
requirements  shall  be  met  by  any 
alternate  menu  planning  approach: 

(i)  Service  of  fluid  milk,  as  provided 
in  paragraph  (h)(1)  of  this  section 

(ii)  The  nutrition  standards  in 
paragraphs  (a)(li  through  {a)(4j  of  this 
setrtion   .\ny  alternate  approat:h  shall 
indi(,ate  the  age  grade  groups  to  be 
served  and  how  such  approach  is 
designed  to  meet  these  requirement'^  fo.'- 
those  age/grade  groups 

(iii)  The  requirements  for  competitive 
foods  m  t»  220  12  and  appendix  B  to  this 
part; 

(iv)  For  alternate  food-based  menu 
planning  approaches,  the  requirements 
for  crediting  food  items  and  products 
provided  for  in  paragraphs  (g)(2)  and  (i) 
of  this  section,  in  the  appendices  to  this 
part,  in  §  210.10(k)(3)  through  (k)(5j, 
§  210.10  (m)  and  in  the  instructions  and 
guidance  issued  by  F'NS, 

(v)  Identification  of  a  reimbursable 
meal  at  the  point  of  service.  To  the 
extent  possible,  the  procedures 
pro'.ided  in  paragraph  (e){2)(i)  of  this 


section  for  nutrient  standard  or  assisted 
nutrient  standard-type  menu  planning 
approaches  or  in  paragraph  (g)  of  this 
section  for  food-based-type  menu 

planning  approaches  shall  be  followed. 
In  addition,  any  instructions  or 
guidance  issued  by  FNS  that  further 
defines  the  elements  of  a  reimbursable 
meal  shall  be  followed  when  using  the 
existing  regulatory  provisions.  Any 
alternate  approach  that  deviates  from 
the  provisions  m  paragraph  (e)(2)(i)  or 
paragraph  (g)  of  this  seiiion  shall 
indicate  what  constitutes  a  reimbursable 
meal,  including  the  number  and  type  of 
items  (and.  if  applicable,  the  quantities 
for  these  items)  which  comprise  the 
meal,  and  how  a  reimbursable  meal  is 
to  be  identified  at  the  point  of  service. 
Further,  if  the  alternate  approach 
provides  for  offer  versus  serve  as 
allowed  under  paragraph  (e)(2)(ii)  of 
this  section  for  nutrient  standard  or 
assisted  nutrient  standard-typye  menu 
planning  approaches  or  in  paragraph 
igj(3)  of  this  section  for  food-based-type 
menu  planning  approaches,  the 
alternate  approach  shall  follow  those 
provisions  to  the  extent  possible.  Any 
alternate  approach  that  deviates  from 
the  provisions  in  paragraph  (e)(2)(ii)  or 
(g)(3)  of  this  section  shall,  at  a 
minimum,  indicate  what  age/grade 
groups  are  included  m  offer  versus  serve 
and  establish  the  number  and  type  of 
Items  (and.  if  applicable,  the  quantities 
for  the  Items)  that  constitute  a 
reimbursable  meal  under  offer  versus 
serve.  In  addition,  the  aitemiiie  offer 
versus  serve  procedures  shai.  include  an 
explanation  of  how  such  procedures 
will  reduce  plate  waste  and  provide  a 
reasonable  level  of  calories  and 
nutrients  for  the  meal  as  taken; 

(vi)  ,\n  explanation  of  how  the 
alternate  approach  can  be  monitored 
under  the  applicable  provisions  of 
*s  210,18  and  §210  19,  including  a 
description  of  the  records  that  wrill  be 
maintained  to  document  compliance 
with  the  program  s  administrative  and 
nutrition  requirements.  However,  to  the 
extent  that  the  procedures  under 
§  210.19  are  inappropriate  for 
monitoring  the  alternate  approach,  the 
alternate  approach  shall  include  a 
descnption  of  review  procedures  which 


will  enable  the  State  agency  to  assess 
compliance  with  the  nutrition  standards 
in  paragraphs  (a)(1)  through  (a)(4)  of  this 
section;  and 

(vii)  The  requirements  for  weighted 
analysis  and  for  approved  software  for 
nutrient  standard  menu  planning  as 
required  by  paragraphs  (e)(4)  and  (e)(5) 
of  this  section  unless  a  State  agency 
developed  approach  meets  the  criteria 
in  paragraph  (h)(2)(iii)  of  this  section. 


§  220.8a    [Ren>ov»d] 

5  Section  220.8a  is  removed. 

§220  9     [Arr^enoecT 

6.  In  §  220.9.  paragraph  (a)  is 
amended  by  removing  the  words  "or 
§  220.8a,  whichever  is  applicable,". 

§220,14     [Amended] 

7.  In  §  220.14.  paragraph  (h)  is 
amended  by  removing  the  words  "or 
§220.8a(a)(l).  (b)(2).  and  (b)(3). 
whichever  is  applicable". 

.Appendix  A  .^mended 

8.  In  Appendix  A  to  Fart  220 — 
Alternate  Foods  for  Meals,  paragraph 
l.(a)  is  amended  by  removing  the  words 
"or  220. Ba.  whichever  is  applicable". 

Appendix  C  .\mpnded 

9.  In  AppenQiX  L.  m  Part  220 — Child 
Nutrition  (CN)  Labeling  Program: 

a.  paragraph  2. (a)  is  amended  by 
removing  the  words  "or  210.10a, 
whichever  is  applicable"; 

b.  paragraph  3. (c)(2)  is  amended  by 
removing  the  words  "or  210.10a, 
whichever  is  applicable"  and  is  further 
amended  by  removing  the  words  "or 
220.8a,  whichever  is  applicable";  and 

c  paragraph  6.  is  amended  by 
removing  the  words  "or  210.10a, 
whichever  is  applicable"  and  is  further 
amended  by  removing  the  words  "or 
220.8a,  whichever  is  appUcable". 
•        *        •        •        • 

n^tid  April  27,  1998. 
^hiriey  R.  Watkins, 

Under  Secretary  for  Food,  Nutrition  and 
Consumer  Services. 
(FR  Doc  98-11 654  Filed  5-1-98;  8:45  am) 
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National  Institutes  of  Health 

Recombinant  DN ft  A-^.tsory 
Committee;  Not.  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  lune  1»-19.  1998.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Building  31C.  6th 
Floor.  Conference  Room  10.  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892,  starting  on  June  18.  1998.  at 
approximately  9  a.m.,  and  will  recess  at 
approximately  5  p.m.  The  meeting  will 
reconvene  on  June  19.  1998.  at 
approximately  9:00  a.m.  and  will 
adjourn  at  approximately  5.00  p.m.  The 
meeting  will  be  open  to  the  public. 
Agenda  items  will  include:  (1) 
Discussions  of  recently  submitted 
human  gene  transfer  protocols.  (2) 
discussions  of  novel  gene  therapy 
issues.  (3)  data  management  activities 
related  to  human  gene  transfer  clinical 


inaib.  i-ij  aibLUiiiioiis  rt-'lateU  to  Itin  .NiH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  PR 
34496).  and  (5)  other  matters  to  be 
considered  by  the  Committee. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Debra  W.  Knorr.  Acting  Director. 
Office  of  Recombinant  DNA  Activities. 
National  Institutes  of  Health.  MSC  7010. 
6000  Executive  Boulevard,  Suite  302, 
Bethesda.  Maryland  20892-7010.  Phone 
(301)  496-9838.  FAX  (301)  496-9839, 
will  provide  summaries  of  the  meeting 
and  a  roster  of  committee  members 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Knorr  in  advance  of  the 
meeting. 

OMB  s  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592.  June  11,  1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 


announcements  the  number  an  :  •  •  »•    >i 
affected  individual  programs  ft)r  ■•..>■ 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtually 
every  NIH  and  Federal  research  program 
in  which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  not  to  be  cost  effective  or  in 
the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition.  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  April  24.  1998. 

Ld\  friH'  \     '^trinsifieiii 

Coiiijiijwt-t-  \iuinj^ri!irni  (Jfficcr,  NIM. 

(FR  Doc  9»-1 1674  Filed  S-1-98;  8:45  am) 


Monday 
May  4,  1998 


Part  VI 


Department  of 
Education 


List  of  Correspondence:  Office  of  Special 
Education  and  Rehabilitative  Services; 
Notice 


24714 


Federal  Register/ Vol.  63,  No.  85 /Monday,  May  4.   1998 /Notices 


DEPARTMENT  OF  EDUCATION 

List  of  Correspondence— Office  of 
Special  Education  and  Rehabilitative 
Services 

AGENCY:  Department  of  Education. 

ACTION:  List  of  Correspondence  from 
|une  4.  1997  through  September  30. 
1997. 

SUMMARY:  The  Secretary  is  publishing 
the  following  list  pursuant  to  section 
607(d)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 
Under  section  607(d)  of  IDEA,  the 
Secretary  is  required,  on  a  quarterly 
basis,  to  publish  in  the  Federal  Register 
"a  list  of  correspondence  from  the 
Department  of  Education  received  by 
individuals  during  the  previous  quarter 
that  describes  the  interpretations  of  the 
Department  of  Education  of  this  Act  or 
the  regulations  implemented  pursuant 
to  this  Act." 

FOR  FURTHER  INFORMATION  CONTACT: 
loLeta  Reynolds  or  Rhonda  Weiss. 
Telephone:  (202)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
5465  or  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  time,  Monday  through  Friday, 
except  Federal  holidays. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey.  Director  of  the 
Alternate  Formats  Center.  Telephone: 
(202) 205-8113 

SUPPLEMENTARY  INFORMATION:  The 
following  list  identifies  correspondence 
from  the  Department  issued  between 
June  4.  1997.  the  effective  date  of  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1997.  Public  Law 
105-17  (IDEA  Amendments  of  1997). 
and  September  30.  1997. 

Included  on  the  list  are  those  letters 
that  contain  interpretations  of  the 
requirements  of  IDEA  and  its 
implementing  regulations,  as  well  as 
letters  that  the  Department  believes  will 
assist  the  public  in  understanding  the 
requirements  of  the  law  and  its 
regulations.  The  date  and  topic 
addressed  by  a  letter  are  identifled.  and 
summary  information  is  also  provided, 
as  appropriate.  To  protect  the  privacy 
interests  of  the  individual  or  individuals 
involved,  personally  identiflable 
information  has  been  deleted,  as 
appropriate. 


fart  A — Oeneral  Provisions 

Section  602  Definitions 

Topic  Addressed:  Educating  Children 
With  Particular  Disabilities 

•  Letter  dated  July  15.  1997  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding 
students  with  deafness  and  hearing 
impairments. 

•  Letter  dated  July  21.  1997  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding 
requirements  for  evaluating  students 
suspected  of  having  Attention  Deficit 
Disorder  (ADD)  and  for  serving  eligible 
students  with  ADD. 

•  Letter  dated  September  23.  1997  to 
an  individual,  (personally  identifiable 
information  redacted),  regarding  a 
student  who  has  cancer  and  has  been 
unable  to  attend  school. 

Section  607    Requirements  For 
Prescribing  Regulations 

Topic  Addressed:  Scope  of 
Department's  Responsibility  To 
Disseminate  Reports  Developed 
Pursuant  to  Section  607(d)  of  IDEA 

•  Letter  dated  August  12.  1997  to  Jed 
Oliver.  Austin,  Texas. 

Part  B-    \ssi>.!,iiu  !•  fnr  F(!u(  .tticn  nf  Ml 
Childrci.  v\,t!i  i  JisHtii.iiics 

Section  6 1 2    State  Eligibility 

Topic  Addressed:  Free  Appropriate 
Public  Education  for  Eligible  Youth 
With  Disabilities  Incarcerated  in  Adult 
Prisons 

•  Letter  dated  June  30.  1997  to 
Thomas  M.  Maddock.  California 
Department  of  Corrections. 

•  Letter  dated  September  4.  1997  to 
State  of  California  Governor  Pete 
Wilson,  regarding  responsibilities  of  all 
States  to  serve  this  population. 

•  Letter  dated  September  12.  1997  to 
Mr.  Jack  E.  Shook.  Illinois  State  Board 
of  Education,  concerning  a  State's 
responsibility  to  resolve  a  complaint 
filed  under  Part  B  of  IDEA  on  behalf  of 
an  incarcerated  youth  with  a  disability. 

Topic  Addressed:  Interagency 
Coordination  and  Role  of  State 
Medicaid  Agency:  Confidentiality 
Rights 

•  Letter  dated  July  22,  1997  to  John  T. 
Benson.  Superintendent.  Wisconsin 
Department  of  Public  Instruction. 

Topic  Addressed:  Personnel  Standards 

•  Letter  dated  June  9.  1997  to  Mr. 
Joseph  Fisher,  Assistant  Commissioner. 
Tennessee  Department  of  Education, 
regarding  the  applicability  of  the  public 
participation  provisions  of  IDEA-97  to  a 


proposal  that  modities  inlormalion 
contained  in  a  prior  year's  Part  B  State 
plan. 

•  Letter  dated  August  18.  1997  to 
Kimberly  K.  McClanahan,  Austin. 
Texas,  regarding  State  licensure  for 
school  psychologists. 

Topic  Addressed:  Participation  of 
Children  With  Disabilities  in  State  and 
District-Wide  Assessments 

•  Dear  Colleague  letter  dated 
September  29.  1997.  from  Judith  E. 
Heumann.  Assistant  Secretary  for  the 
Office  of  Special  Education  and 
Rehabilitative  Services,  and  Norma  V. 
Cantu.  Assistant  Secretary  for  the  Office 
for  Civil  Rights. 

Section  614    Evaluations,  Eligibility 
Determinations,  Individualized 
Education  Programs,  and  Educational 
Placements 

Topic  Addressed:  Evaluations 

•  Letter  dated  September  9.  1997  to 
Dr.  Dennis  Clarkson.  East  Helena, 
Montana,  regarding  criteria  for 
administration  of  standardized  tests. 

Section  615    Procedural  Safeguards 

Topic  Addressed:  Independent 
Educational  Evaluations 

•  Letter  dated  September  9.  1997  to 
Jerri  Katzerman  and  Kathleen  Ross. 
Phoenix.  Arizona,  regarding  disclosure 
to  school  district  of  the  results  of  an 
independent  educational  evaluation 
without  parental  consent. 

Topic  Addressed:  Authority  of  Due 
Process  Hearing  Officers  and  State-Level 
Review  Officers 

•  Letter  dated  June  11,  1997  to  Mike 
Armstrong.  Director,  Division  of 
Exceptional  Children's  Services. 
Kentucky  Department  of  Education, 
regarding  the  authority  of  due  process 
hearing  officers  and  State-level  review 
officers  to  impose  financial  penalties 
and  sanctions,  to  issue  an  order  against 
the  State  educational  agency  (SEA)  even 
if  the  SEA  is  not  a  party  to  the  hearing, 
and  to  determine  what  placement 
constitutes  a  child's  current  educational 
placement  when  agreement  cannot  be 
reached. 

•  Letter  dated  June  11,  1997  to  Mr. 
Richard  Steinke.  former  Director  of 
Special  Education,  Maryland 
Department  of  Education,  and 

•  Letter  dated  June  11,  1997  to  an 
individual  (personally  identifiable 
information  redacted),  regarding  the 
authority  of  due  process  hearing  officers 
to  compel  the  attendance  of  witnesses. 
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Topic  Addressed   Pendency  Placement        Electronic  .Access  to  This  Document: 


•  Letter  dated  jui\  l    I  ■iM"  :r  Mr 
Howard  Klebanoff ,  F  a ;  .■■  f :  t  >  d 

Connecticut,  regarding  whether  a  school 
district  is  required  to  maintain  a 
placement  developed  for  <i  twi    \ear    jC 
child  with  a  disoh;!;-;  ,K,(ier  the  Part  H 
program  during  tnt;  penctnn  \  ''f  a  due 
process  hearing  conducted  u:.(it-r  F^r  H 
of  IDEA. 

Topic  Addressed:  Suspensions  of  up  To 
Ten  School  Davs 

•  Letter  dated  lui\  15,  lyyr  to  U.S. 
Congressn.dii  RoUrt  C.  Scott  and  Letter 
dated  September  4,  1997  to  U.S.  Senator 
William  Frist. 


.A.iivone  raa\  \'\t\\  'h:'-  oocument,  as 
well  as  all  other  Depart -th.'/  -l 
E^diication  documerits  pL.Diibwed  in  the 
Federal  Register  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://orfo  ed  eov/fedreg.htm 
http://wuvv  eci  gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf.  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 


electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  tee,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

ted;  April  28,  1998. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.027.  Assistance  to  States  for 

Education  of  Children  with  Disabilities) 

i  udith  i     Meuma.nn. 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  98-11708  Filed  5-1-98;  8:45  am) 
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DEPAR  TMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research,  Notice  of 
Proposed  Funding  Priorities  for  Fiscal 
Vears  1998-1999  for  Rehabilitation 
Research  and  Training  Centers 

SUMMARY:  The  Secretary  proposes 
funding  priorities  for  two  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1998-1999.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need,  These  priorities  are  intended  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

DATES:  Comments  must  be  received  on 
or  before  June  3,  199H 

ADDRESSES:  All  comments  concerning 
ifiese  proposed  priorities  should  be 
addressed  to  Donna  Nangle.  U.S. 
Department  of  Education,  600  Maryland 
Avenue.  S.W.,  room  3418,  Switzer 
Building.  Washmgton.  DC.  20202-2645. 
Comments  may  also  be  sent  through  the 
Internet:  commentsOed.gov 

You  must  include  the  term  "Mental 
Retardation -RRTCs"  in  the  subject  line 
of  your  electronic  message 
FOn  FURTHER  INFORIMATION  COffTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
Donna Nangle€)ed  gov 

Individuals  with  disabilities  may 
obtain  this  document  m  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph 
SUPPLEMEWTARY  INFORMATION:  This 
notice  contains  proposed  priorities 
under  the  Disability  and  Rehabilitation 
Research  Projects  and  Centers  Program 
for  two  RRTCs  related  to:  aging  with 
mental  retardation  and  disability 
statistics. 

These  proposed  priorities  support  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priqrities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  761a(g) 
and  762). 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register  The  final  priorities  will  be 


determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  a  particular  project  depends 
on  the  final  priority,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Register 
concurrsnt  with  or  following  the  publication 
of  the  notice  of  final  priorities 

Rehahitittttinn  Research  and  Trauung 
Centirv 

The  authority  for  RRTCs  is  contained 
in  section  204(b)(2)  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.SC.  760- 
762).  Under  this  program,  the  Secretary 
makes  awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations,  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

Description  of  Rehabilitation  Kcscdnh 
and  Trainiiu;  <  enters 

RRTCs  aif  Dptirated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 


knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service.  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service.  and  in- 
service  training,  for  rehabilitation 
research  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

RRTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depwnds  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Proposed  deneral  RRTC  Requirements 

The  becretanr'  proposes  that  the 
following  requirements  apply  to  these 
RRTCs  pursuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
proposed  requirements  will  be  assessed 
using  applicable  selection  criteria  in  the 
peer  review  process.  The  Secretary  is 
interested  in  receiving  comments  on 
these  proposed  requirements: 

The  RRTC  must  provide:  (1)  Applied 
research  experience:  (2)  training  on 
research  methodology;  and  (3)  training 
to  persons  with  disabilities  and  their 
families,  service  providers,  and  other 
appropriate  parties  in  accessible  formats 
on  knowledge  gained  from  the  Center's  ■ 
research  activities. 
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The  RRTC  mu.sf  develop  and 
disseminate  informational  materials 
based  on  knowledge  gained  from  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabilities,  their  representatives. 
service  providers,  and  other  interested 
parties. 

The  RRTC  must  involve  individuals 
with  disabilities  and.  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  RRTC  must  conduct  a  state-of- 
the-science  conference  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fourth  year  of 
the  grant. 

Pnorities 

Under  34  CFR  75.105(c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities. 

Proposed  Priority  1:  Aging  With  Mental 
Retardation 

Background 

There  are  an  estimated  550.000  adults 
40  years  and  older  with  mental 
retardation  (McNeil,  I  ,  "Special  Report 
on  Mental  Retardation  and  Mental 
Illness,"  Bureau  of  the  Census.  Survey 
of  Income  and  Program  Participation, 
1997).  This  population  has  aging-related 
health  and  social  care  needs  specific  to 
their  condition  (Mc:C:arthy.  J,  and 
MuUan,  E..  "The  Elderly  with  a 
Learning  Disability  (Mental 
Retardation);  An  Overview," 
International  Psychogenatrics,  8  (3), 
pgs.  489-501.  1996). 

Current  research  has  begun  to  identify 
secondarv  conditions  that  are  causally 
related  to  aging  with  mental  retardation. 
For  instance,  there  is  evidence  that 
persons  aging  with  mental  retardation 
and  a  lifelong  history  of  certain 
medications  leg.,  psychotropic,  anti- 
seizure) have  a  higher  nsk.  of  developing 
secondary  conditions  such  as 
osteoporosis  or  tardive  dvskinesia 
(Adlin,  M..  'Health  Care  Issues.  '  Older 
Adults  with  Developmental  Disabilities: 
Optimizing  Choice  and  Change. 
Baltimore,  Paul  H  Brookes  Pub.  Co.. 
pgs.  49-60,  1993).  Persons  with  Downs 
Syndrome  have  a  higher  prevalence  of 
Alzheimer's  disease  at  an  earlier  age 
than  the  general  population  tianicki.  M., 
"Practice  Guidelines  for  the  Clinical 
Assessment  and  Care  .Management  of 
Alzheimer's  Disease  and  Other 


Dementias  Among  Adults  with 
Intellectual  Disability,"  lournal  of 
Intellectual  Disability  Research.  40.  pgs. 
374-382.  1996).  In  addition,  persons 
aging  with  mental  retardation 
experience  aging-related  conditions  like 
hypertension,  osteoarthritis,  heart 
disease,  obesitv,  and  high  cholesterol 
levels.  Treating  such  conditions  in 
persons  aging  with  mental  retardation  is 
complicated  by  difficulty  in 
communicating  about  nutrition, 
exercise,  and  prescribed  treatment 
protocols  (Edgerton,  R.  "Some  People 
Know  How  to  Be  Old."  Life  Course 
Perspectives  on  Adulthood  and  Old 
Age,  American  Association  on  Mental 
Retardation  Monograph  Series,  pgs.  53- 
66.  1994)  and  by  poor  health 
maintenance  practices  (Edgerton,  R.  et 
al.,  "Health  Care  for  Aging  People  with 
Mental  Retardation,"  Mental 
Retardation.  32  (2),  pgs.  146-150,  April, 
1994), 

The  health  status  and  needs  of  older 
women  with  mental  retardation  have 
received  little  research  attention  and 
merit  special  consideration.  We  have 
limited  information  on  the  availabiUty 
of  screening  for  breast  or  cervical 
cancers,  onset  and  reactions  to 
menopause,  and  treatment  for 
osteoporosis  m  menopausal  and  post- 
menopausal women,  or  the  general 
health  status  of  women  w  ith  mental 
retardation  as  they  age  (Murphy,  L., 
Aging  with  Developmental  Disabilities: 
Women's  Health  Issues.  Texas  ARC, 
1997). 

Approximately  80  percent  of  adults 
with  mental  refSrdation  live  at  home. 
often  with  their  families  of  origin,  and 
many  are  i^nown  to  the  service  system 
(Seltzer,  M.,   "Aging  Parents  with  Co- 
Resident  .^dult  Children:  The  Impact  of 
Lifelong  Caregiving."  Life  Course 
Perspectives  on  Adulthood  and  Old 
Age.  American  Association  on  Mental 
Retardation,  pgs.  3-18,  1994).  A  major 
issue  facing  older  family  caregivers  is 
planning  for  the  future  of  their  children 
aging  with  mental  retardation.  A 
shortage  of  alternative  living 
arrangements  and  the  aging  of  family 
members  contribute  to  this  concern 
(Heiler,  T  .  "Support  Systems.  "Well- 
being,  and  Placement  Decision-making 
Among  Older  Parents  and  Their  .^dult 
Children  with  Developmental 
Disabilities.""  Older  Adults  with 
Developmental  Disabilities;  Optimizing 
Choice  and  Change,  pgs.  107-122, 
1993).  For  many  families,  planning  for 
the  future  financial  needs  of  their 
members  with  mental  retardation  is  a 
particular  concern. 

There  has  been  little  research 
examining  family  caregiving  throughout 
the  life  of  the  person  aging  with  mental 


retardation,  particularly  analysis  of 
sibling  roles  in  the  caregiving  process. 
Cross-sectional  studies  have  suggested 
that  older  family  caregivers  perceive 
less  personal  burden  than  do  younger 
caregivers  (Hayden,  M.,  "Support, 
Problem-Solving/Coping  Ability,  and 
Personal  Burden  of  "Vounger  and  Older 
Caregivers  of  Adults  with  Mental 
Retardation."  Mental  Retardation.  35, 
pgs.  364-372,  1997).  With  increasing 
age,  there  appears  to  be  greater 
acceptance  of  the  family  member  and 
greater  reciprocity  in  caregiving  as  the 
child  with  mental  retardation  takes  on 
caregiving  roles  with  aging  parents 
(Heller,  T.,  "Adults  with  Mental 
Retardation  as  Supports  to  their  Parents: 
Effects  on  Parental  Caregiving 
Appraisal."  Mental  Retardation,  35,  pgs. 
338-346.  1997). 

For  adults  living  in  residential 
settings,  family  involvement  has  been 
low.  However,  such  involvement  has 
many  benefits  for  the  adult  including 
increasing  social  interaction,  oversight 
of  residential  conditions,  provision  of 
recreational  opportunities,  assistance 
with  financial  plaiming  activities 
(Feinstein,  C,  "A  Survey  of  Family 
Satisfaction  with  Regional  Treatment 
Centers  and  Community  Services  to 
Persons  with  Mental  Retardation  in 
Mirmesota."  Philadelphia:  Conroy  and 
Feinstein  Associates,  1988).  Older 
adults  with  mental  retardation  have 
lower  rates  of  family  involvement  than 
younger  adults  (Hill.  B..  Living  in  the 
Community:  A  Comparative  Study  of 
Foster  Homes  and  Small  Group  Homes 
for  People  with  Mental  Retardation. 
Minneapolis:  University  of  Minnesota, 
Center  for  Residential  and  Conununity 
Services,  1989). 

Approximately  40  percent  of  working 
age  persons  with  mental  retardation 
work  outside  the  home  (McNeil,  J.. 
"Current  Population  Reports:  Americans 
With  Disabilities."  U.S.  Census  Bureau, 
P70-61, 1997).  Research  indicates  that 
as  persons  with  mental  retardation  grow 
olcfer,  they  experience  new  work-related 
problems  because  of  functional  decline 
and  changing  job  requirements. 
Furthermore,  many  individuals  with 
mental  retardation  and  their  employers 
are  unaware  of  the  resources  and 
services  available  to  help  them  solve 
these  problems  (Parent,  W.,  "Social 
Integration  in  the  Workplace;  An 
Analysis  of  the  Interaction  Activities  of 
Workers  with  Mental  Retardation  and 
their  Co-workers,"  Education  and 
Training  in  Mental  Retardation,  27.  pgs. 
28-37,  1992). 

Many  individuals  aging  with  mental 
retardation  have  limited  access  to 
assistive  technology  that  might  help 
them  cope  with  aging-related  functional 
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limitations  such  as  decreased  mobility. 
Assistive  technology  has  generally  been 
underutilized  by  persons  with  mental 
retardation  of  all  ages  because  few 
devices  successfully  incorporate 
accommodations  that  assist  persons 
with  cognitive  impairments  in  their  use 
(Wehmeyer.  M..  "The  Use  of  Assistive 
Technology  by  People  with  Mental 
Retardation  and  Barriers  to  This 
Outcome:  A  Pilot  Study.  "  Technology 
and  Disability.  4.  pgs.  195-204.  1995). 
Also,  staff  and  families  often  are 
insufficiently  aware  of  assistive 
technology  solutions  or  of  options  for  its 
funding. 

Information  on  health  care  utilization 
rates  and  educational  and  employment 
status  of  persons  with  mental 
retardation  is  not  readily  available. 
Although  a  number  of  Federal  agencies, 
some  States,  and  private  research 
institutions  collect  mental  retardation 
data,  loo  often  these  data  are 
unanalyzed.  Secondary  analysis  of 
existing  data  on  mental  retardation 
would  help  identify  research  questions 
and  gaps  in  service  for  p>ersons  with 
mental  retardation  and  their  families. 

Proposed  Priority  1 

The  Secretary  proposes  to  establish  an 
RRTC  on  Aging  with  Mental  Retardation 
to  assist  individuals  aging  with  mental 
retardation  and  their  families  to  prevent 
secondary  conditions,  maintain  general 
overall  health,  plan  for  the  future,  and 
maximize  independence.  The  RRTC 
shall: 

(1)  Identify,  develop,  and  evaluate 
programs  that  promote  health,  including 
early  recognition  and  treatment  of 
secondary  conditions,  with  spiecial 
emphasis  on  the  needs  of  women  aging 
with  mental  retardation; 

(2)  Investigate  determinants  of  the 
role  played  by  the  family  of  ongin  in 
providing  care  for  persons  aging  with 
mental  retardation,  with  special 
emphasis  on  adults  in  residential 
settings  and  the  role  of  siblings  in  the 
caregiving  process. 

(3)  Identify,  develop,  and  evaluate 
techniques  that  assist  individuals  with 
mental  retardation  and  their  families 
plan  for  future  needs,  including  future 
Ttnancial  needs: 

(4)  Analyze  and  disseminate 
information  from  national  data  sets  and 
public  health  surveillance  data  on 
adults  with  mental  retardation  to 
identify  health  care  utilization, 
educational,  and  employment  patterns: 

(5)  Identify,  develop,  and  evaluate 
accommodations  that  help  maintain 
employment; 

(6)  Identify  best  practices  in  the  use 
of  assistive  tec-hnology  or  universal 
design  to  compensate  for  physical  and 


psychological  consequences  of  aging 
with  mental  retardation. 

In  carrying  out  these  purposes,  the 
RKTC  must: 

•  Coordinate  with  other  relevant 
research  and  demonstration  activities 
sponsored  by  the  National  Center  on 
Medical  Rehabilitation  Research  at  the 
National  Institutes  of  Health,  the 
National  Institute  on  Mental  Health,  the 
National  Institute  on  Aging,  the 
Rehabihtation  Services  Administration, 
the  Department  of  Veteran  Affairs,  the 
Social  Security  Administration,  the 
Health  Care  Financing  Administration, 
and  the  Rehabilitation  Research 
Training  Centers  on  Managed  Care  and 
Personal  Assistance  Services. 

Proposed  Priority  2 

Background 

A  number  of  Federal,  State,  and 
private  agencies  collect  information  on 
persons  with  disabilities.  While  some  of 
this  information  is  analyzed,  significant 
amounts  of  unanalyzed  data  are 
generated.  The  National  Health 
Interview  Survey,  the  Survey  of  Income 
and  Program  Participation,  the 
California  Work  and  Health  Survey, 
other  surveys,  population  data, 
information  on  program  participation, 
data  on  institutions,  and  market 
research  profiles  provide  many 
indicators  about  the  lives  of  p)ersons 
with  disabilities.  Policy  makers, 
program  directors,  and  others  need 
information  on  the  incidence, 
prevalence  and  distribution  of 
disabilities,  as  well  as  the  integration  of 
persons  with  disabilities  into  society. 
Likewise,  reliable  information  on  use  of 
services  such  as  long-term  care, 
transportation,  vocational  rehabilitation 
and  personal  care  assistance  is 
extremely  valuable  to  individuals  with 
disabilities  and  their  organizations, 
planners,  researchers  and  policy 
makers. 

The  1994-95  National  Health 
Interview  Survey  on  Disability  (NHIS- 
D)  conducted  by  the  National  Center  for 
Health  Statistics  was  developed,  in  part, 
to  meet  the  demands  for  data  from 
numerous  agencies  (Verbrugee,  L.M.. 
"The  Disability  Supplement  to  the 
1994-95  National  Health  Interview 
Survey,"  for  the  National  Center  for 
Health  Statistics).  The  1994-95  NHIS-D 
offers  an  excellent  opportunity  to 
analyze  many  variables  related  to 
persons  with  disabilities.  Researchers 
can  use  the  NHIS-D  to  determine  access 
to  health  care  and  personal  services,  use 
of  assistive  technologies,  and 
community  participation,  among  other 
key  descriptors. 


The  major  Federal  agencies  that 
routinely  collect  information  on 
disability  publish  only  a  small  fraction 
of  statistical  information  derived  from 
that  data.  Most  agency  data  collections 
are  driven  by  statutory  requirements 
and  agencies  report  statistics  about 
receipt  of  program  services  and  subsets 
of  eligible  individuals.  These 
constraints  limit  the  usefulness  of  the 
data  that  are  collected.  Easier  access  to 
a  full  range  of  data  on  disability  for 
policy  makers  and  others  may  be 
assured,  in  part,  by  providing  a  central 
resource  for  disability  statistics  and 
information  and  an  organized  and 
comprehensive  system  for  the 
collection,  analysis,  and  synthesis  of  the 
data.  A  disability  statistics  center  can 
use  existing  data  to  conduct  meta- 
analyses focused  on  problems  such  as 
employment,  use  of  health  care  and 
social  services,  household  situations, 
family  composition,  and  educational 
levels. 

Researchers,  policy  makers  and  others 
have  begun  to  work  within  the 
framework  of  the  "New  Paradigm  of 
Disability,"  a  contextual  model  of 
disability  that  recognizes  the  role  of  the 
built  environment  and  of  social  and 
cultural  factors  in  the  disablement- 
enablement  process.  Most  national 
surveys  fail  to  measure  the  role  of 
environmental  factors  in  the  operational 
definitions  of  disability  used,  tending  to 
focus  solely  on  health  problems  as  the 
locus  of  disability.  (Kirchner.  C, 
"Looking  Under  the  Streetlamp: 
Inappropriate  Use  of  Measures  Just 
Because  They  Are  There"  Journal  of 
Disability  Policy  Studies.  7:77-90. 
1996).  The  Americans  with  Disabilities 
Act  (ADA)  emphasizes  barrier  removal, 
accessibility,  and  reasonable 
accommodations.  Barriers  may  be 
physical  or  may  involve  programmatic 
exclusions  and  other  social  obstacles. 
Despite  increasing  recognition  that  data 
systems  must  be  enhanced  to  meet 
newly  developing  information  needs, 
such  as  those  suggested  by  the  New 
Paradigm  of  Disability  and  the  ADA, 
there  is  a  lack  of  environmental 
measures  that  have  been  tested  for 
accuracy  and  reliability.  This  has  been 
an  impediment  to  the  development  of 
survey  and  census  measures  of 
disability  at  the  national  and  State 
levels. 

New  survey  measures  must  be 
developed  to  accurately  and  reliably 
depict  disability  in  the  context  of 
individual  health  and  environmental 
factors.  The  resulting  questions  must 
take  into  account  the  interaction 
between  the  individual  and  the 
environment  and  examine  the  effects  of 
that  interaction  on  the  ability  to  carry 
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out  daily  activities  and  normative  social 
roles.  This  includes  examination  of  the 
immediate  living  arrangements  of  the 
person's  household  and  the  larger 
community  environment.  Architectural 
accessibility  features,  assistive 
technologies,  transportation,  and  other 
accommodations  and  supports  must  be 
addressed 

With  increased  global  interest  m 
disabilitv.  researchers  must  be  aware  of 
new  developments  m  the  World  Health 
Organization  sponsored  hifematicnai 
Committee  on  Impairments.  Disabilities, 
and  Handicaps,  and  consider 
international  data  sets  for  purposes  of 
comparison  with  U  S  data  and.  as 
appropriate,  to  generate  hypotheses  to 
be  tested  against  U  S  data 

Given  these  needs  and  opportunities 
in  the  promotion  and  use  of  disability 
statistics,  a  Center  that  can  identif\' 
major  sources  and  perform  secondary 
analyses  of  existing  data,  mcluding 
meta-analyses  on  important  topics,  will 
be  a  cornerstone  of  a  future  disability 
data  initiative.  The  Center  can  also 
contribute  to  the  future  of  disability 
research  through  the  development. 
testing,  and  dissemination  of  data 
collection  items  that  address  the  New 
Paradigm  of  Disabihty. 

Proposed  Priority  2 

The  Secretary  proposes  to  establish  an 
RRTC  to  improve  collection  and 
analysis  of  disability  statistics  to  guide 
development  of  disability  policies.  The 
RRTC  shall 

1 ,1  Conduct  secondary  a.ialyses  of 
critical  and  relevant  data  sets,  including 
estimates  of  the  incidence,  prevalence, 
and  distribution  of  various  disabilities, 
and  disseminate  analytical  reports. 

(2J  Develop  new  measures,  designed 
for  inclusion  in  general  population 


survevs.  addressing  the  effect  of 

physical,  policy,  and  social 
enyironmients  on  persons  with 
disabilities,  and  disseminate  these  to 
su.'-vev  designers,  researchers,  and 
statistical  agencies; 

(3)  Conduct  mieta-analyses  o.':  ».e\ 
variables  such  as,  but  not  hmitec  to 
employment,  income  and  health  status- 
using  a  range  of  relevant  existing  date 
sets  on  disability;  and  analyze  the 
pohcv  imiplications  based  upon  the 
results  of  these  analyses; 

(4!  Identify  major  gaps  in 
demographic  and  program  data  on  the 
disabled  population  and  deveicp 
strategies  for  addressing  those  gaps  ar.c 

(5)  Serve  as  a  resource  to  researchers 
consumers  and  consumer  groups 
planners,  and  policy  maimers  for 
statistical  information  on  cisability  and 
develop  and  imiplement  a  miarketmg 
plan  to  support  dissem.mation  of  that 
information 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must  coordmaie  vdth 
relevant  activities  sponsored  bv  the 
Centers  for  Disease  Control  anc 
Prevention,  the  Office  of  the  Assistant 
Secretan,'  for  Planning  and  Evaluation  in 
the  Department  of  Health  and  Human 
Services,  the  Bureau  of  the  Census,  the 
Department  of  Labor,  and  the  National 
Institutes  of  Health. 

Electronic  Access  to  This  Document 

.anyone  m.ay  view  this  docum.ent.  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 


To  use  the  pdf  you  must  have  the 
.^dobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  p>df,  call  the 
U.S  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
tiectronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  fr«e,  1-800-222-4922.  The 
documents  are  located  under  Option 
G— Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note;  The  oEBcial  version  of  this  document 

f  "-f  d.xrument  published  in  the  Federal 
Rejtistpr 

Invitatjon  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  pubUc 
inspection,  during  and  after  the 
comment  period,  in  Room  3424,  Switzer 
Building,  330  C  Street  S.W., 
Washington,  D.C.,  between  the  hours  of 
9:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations:  34 
CFR  Parts  350  and  353. 

Program  .«,utho,nry:  29  U.S.C.  760-762. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.133B,  Rehabihtation  Research 
and  Training  Centers) 

Dated:  April  28,  1998. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  98-11709  Filed  5-1-98;  8:45  am] 
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DtPARTMENT  OF  EDUCATION 

Otiice  Of  Special  Education  and 
Rehabilitative  Services;  Notice  of  Final 

Priorities 

SUMMARY:  The  Secretary  announces  final 
priorities  for  two  programs  administered 
by  the  Office  of  Special  Education  and 
Rehabilitative  Services  (OSERS)  under 
the  Individuals  with  Disabilities 
Education  Act  (IDEA),  as  amended.  The 
Secretary  may  use  these  priorities  to 
support  grants  in  Fiscal  Year  1998  and 
subsequent  years.  The  Secretary  takes 
this  action  to  focus  Federal  assistance 
on  identified  needs  to  improve  results 
for  children  with  disabilities.  These 
final  priorities  are  intended  to  ensure 
wide  and  effective  use  of  program 
funds 

EFFECTIVE  DATE:  These  priorities  take 
effect  on  June  3,  1998 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Department  address  and  telephone 
number  to  contact  for  information  on 
each  final  priority  is  listed  under  the 
appropriate  priority. 
SUPP(.EMENTARY  INFORMATION:  This 
notice  contains  three  final  priorities 
under  two  Special  Education  programs 
authorized  by  the  Individuals  with 
Disabilities  Education  Act:  Technical 
Assistance  and  Dissemination  to 
Improve  Services  and  Results  for 
Children  with  Disabilities  (two 
proposed  priorities):  and  Research  and 
Innovation  to  Improve  Services  and 
Results  for  Childien  with  Disabilities 
(one  proposed  priority). 

On  Feoruary  19.  1998.  the  Secretary 
published  a  notice  of  proposed 
priorities  for  these  programs  in  the 
Federal  Register  (63  FR  8530). 

These  final  priorities  support  the 
National  Education  Ckmls  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

The  publication  of  these  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  and  the 
quality  of  the  applications  received. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Ragister 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  six  parties  submitted 


comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priorities  follows.  Technical  and  other 
minor  changes — as  well  as  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority — are  not  addressed. 

Priority  1 — Center  for  Positive 
Behavioral  Interventions  and  Supports 

Comment.  One  commenter 
recommended  that  the  priority  use  the 
exact,  broad,  language  of  IDEA.  i.e. 
"strategies,  including  positive 
behavioral  interventions  and  supports", 
rather  than  the  term  'positive 
behavioral  support",  which  the 
commenter  believed  would  narrow  the 
scope  of  interventions,  strategies  and 
supports  that  can  be  studied  by  the 
Center. 

Discussion:  It  is  the  Secretary's  intent 
to  support  a  broad  view  of  possible 
interventions.  The  language  in  the 
priority  has  been  changed  to  be 
consistent  with  this  intent. 

Changes:  The  priority  has  been 
revised  to  refer  to  positive  behavioral 
interventions  and  supports  throughout. 

Comment:  One  commenter  suggested 
that  the  State  policies,  which  the  Center 
must  evaluate,  should  include  policies 
that  support  family  involvement  in  the 
provision  of  services. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  family  participation 
in  the  development  and  implementation 
of  behavioral  supports  is  important.  The 
proposed  priority  would  not  have 
precluded  projects  from  addressing  this 
issue.  Paragraph  (a)  purposely  does  not 
delineate  the  specific  areas  of  State  and 
local  policy  on  school-wide  positive 
behavioral  supports  and  interventions 
that  the  Center  must  address. 
Applicants  have  the  discretion  to 
identify  and  evaluate  the  critical  areas. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  coordinated  network  under 
paragraph  (b)  be  broadened  to  include, 
"related  services  and  other  mental 
health  professionals",  to  ensure  that  the 
priority  did  not  exclude  contributions 
made  to  the  mental  health  of  children 
by  school  psychologists,  school  social 
workers,  and  other  related  services 
personnel. 

Discussion:  The  term  mental  health 
professional  as  used  in  the  proposed 
priority  was  not  intended  to  exclude 
related  services  personnel  who  provide 
mental  health  services.  The  Secretary 
agrees  that  referring  to  "related  services 
professionals"  as  part  of  the  coordinated 
network  would  add  further  clarity. 

Changes:  The  proposed  priority  has 
been  revised  to  include  related  services 
professionals  under  paragraph  Cb). 


Comment  One  commenter  suggested 
that  the  list  of  agencies  with  which  the 
Center  may  conduct  outreach  activities 
under  paragraph  (b)  include  Child 
Mental  Health  Services  and  Maternal 
and  Child  Health  at  the  Department  of 
Health  and  Human  Services  since  both 
programs  fund  demonstration  projects 
and  sponsor  school  health  clinics. 

Discussion:  The  priority  lists  some  of 
the  relevant  agencies  and  federally 
supported  technical  assistance  and 
information  agencies  and  projects  with 
which  the  Center  may  conduct  outreach 
activities.  While  the  list  is  not  meant  to 
be  exhaustive,  and  applicants  may 
identify  additional  collaborative 
agencies,  the  Secretary'  agrees  that  the 
two  agencies  identified  by  the 
commenter  should  be  included  among 
those  listed  in  the  priority 

Changes:  The  proposed  priority  has 
been  revised  to  include  OHS  "  Child 
Mental  Health  Services,  and  Maternal 
and  Child  Health. 

Comment:  One  commenter 
recommended  that  information 
exchanges  under  paragraph  (c)  involve 
an  array  or  menu  of  methods  for 
reporting  positive  behavioral 
interventions,  strategies,  and  supports. 

Discussion:  It  is  the  Secretary's  intent 
to  provide  for  a  range  of  methods  for 
exchanging  information.  While  the 
proposed  priority  did  not  preclude  such 
a  range,  the  Secretarv  agrees  that  an 
array  of  methods  should  be  required 

Changes:  Paragraph  (c)  of  the 
proposed  pnontv  has  b)een  revised  to 
require  that  informational  ext;hanges 
include  an  array  of  methods  for  sharing 
information. 

Comment.  One  rommenter 
recommended  tliat  the  information 
dissemination  efforts  described  ni 
paragraph  (e)  include  steps  toward 
implementation,  methods  to  sustain 
efforts,  and  mechanisms  for  ensuring 
increased  replication  and  effective 
dissemination. 

Discussion:  The  priority  is  intended  to 
promote  awareness  of  the  value  of 
school-wide  positive  behavioral 
supports  and  interventions  and  to  build 
the  necessary  knowledge  base, 
momentum,  and  resource  network  to 
encourage  their  widespread  application. 
To  the  extent  the  Center  acquires 
information  regarding  replication  of 
supports  and  interventions,  it  may  share 
that  information  with  the  field. 
However,  requiring  the  Center  to 
develop  guidelines  for  replication  are 
beyond  the  work  scope  of  the  priority. 
Implementation,  on  the  other  hand,  will 
be  conducted  by  the  coordinated 
network  under  paragraph  (b). 

Changes:  None. 
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Comment-  One  commenter  suggested 
that  the  hiueprint  described  in 
paragraph  (f)  include  underlying 
components  neces.sary  to  in.stitute  an 
effeciive  program 

Diacussion:  Paragraph  (f)  is  intended 
to  support  the  development  of  a 
blueprint  that  the  Secretary  may  use  to 
provide  future  te<:hnic8l  assistance  to 
LEAs  and  SEAs  in  implementing 
positive  behavioral  interventions  and 
support  programs  The  components  of 
the  blueprint  are  left  to  the  discretion 
and  expertise  of  the  Center 

Changes  The  priority  has  been 
modified  to  clarify  that  the  blueprint 
developed  under  paragraph  (fl  shall  be 
submitted  to  the  Secretary  for  purposes 
of  providing  future  technical  assistance 
on  positive  behavioral  interventions  and 
supports 

Comment:  One  commenter  suggested 
that  the  focus  of  the  results-based 
evaluation  under  paragraph  (h)  be 
clarified. 

Discussion:  The  Secretary  agrees  that 
the  proposed  priority  did  not 
sufficiently  identify  the  fo<.;us  of  the 
results-based  evaluation  and  has 
clan  Tied  the  language 

Changes:  Paragraph  (h)  has  been 
revised  to  clarify  that  the  results-based 
evaluation  must  be  supported  by 
evaluation  data  gathered  from  the 
protect  of  the  technical  assistance 
provided  under  paragraphs  (b),  (c),  (d), 
and  (e)  of  the  proposed  priority. 

Priority  2— National  Center  on  Dispute 
Resolution 

Comment  One  commenter  suggested 
that  the  priority  include  additional 
clarification  regarding  expectations 
associated  with  specific  tasks,  especially 
those  with  fiscal  implications 

Dfsru.s.sion:  The  Secretary  prefers  to 
afford  applicants  the  discretion  to 
determme  how  best  to  accomplish  the 
activities  specified  in  the  priority. 
Including  how  (or  if)  to  budget  for 
certain  tasks  Moreover,  the  Secretan, 
believes  it  would  be  inappropriate  to 
specify  additional  estimated  costs  in  the 
priority. 

Change:  None. 

Priority — Directed  Research  Projects 
Focus  1— Beacons  of  Excellence 

Commem:  One  commenter  suggested 
that  Focus  1— Beacons  of  Excellence 
under  the  proposed  Directed  Research 
Projects  priority  be  changed  to  make 
explicit  that  the  prime  criterion  for  a 
beacon  school  is  student  performance 
measured  in  a  valid  and  reliable 
manner. 

Discussion:  The  priority  as  proposed 
required  that  projects    identify  and 


study  schools  or  programs  achieving 
exemplary  results  for  students  with 
disabilities."  The  commenters 
suggested  change  may  strengthen  the 
emphasis  on  student  results  that  are 
measured  in  a  rigorous  manner 

Changes:  The  pnontv  has  been 
changed  to  require  that  schools  or 
programs  be  identified  on  the  basis  of 
valid  and  reliable  measures  of  student 
results. 

Focus  2— The  Susiamability  of 
Promising  Innovations 

Comment  One  commenter  suggested 
that  Foc:us  2  be  broadened  to  include 
research  documenting  the  effectiveness 
of  applying  assistive  technology  to  help 
students  benefit  from  their  educational 
experience 

Disru.ssjon:  The  Secretary  agrees  with 
the  commenter  that  research 
dw:.umentmg  the  extent  to  which 
assistive  technology  benefits  students 
with  disabilities  is  important,  however, 
Focus  2  is  primarily  interested  in  issues 
of  sustainability  of  innovations  that 
hold  positive  results  for  children  with 
disabilities  withm  a  school 
restructunng/reform  context,  OSEP 
supports  research  related  to  assistive 
technology  under  the  Special 
Elducation— Technology  and  Media 
Services  for  Individuals  with 
Disabilities  program  The  closing  date 
for  applications  under  that  program  for 
the  fiscal  year  1998  competition  for  the 
Steppingstones  of  Technology 
Innovations  for  Students  with 
Disabilities  pnority.  is  May  8.  1998. 

Changes:  None. 

Focus  6— Synthesize  and  Communicate 
a  Professional  Knowledge  Base: 
Contnbutions  to  Research  and  Practice 

Comment  One  commenter  suggested 
that  the  syntheses  areas  included  in 
paragraphs  iaj-(f)  be  rewTitten  to  address 
the  "Method  and  effects  of  interventions 
on    *    *    *■',  so  that  the  syntheses 
projects  will  not  only  identify  and 
■synthesize  positive  outcomes,  but  will 
also  identify-  and  synthesize  those 
"things"  which  lead  to  positive 
outcomes  The  commenter  further 
suggested  that  the  proiect  as.sess  what 
the  field  currently  knows  regarding  self- 
determination  and  develop  an  agenda  of 
future  research  questions. 

Discussion.  The  Secretary  believes 
that  the  concerns  of  the  commenter  are 
taken  into  account  when  rigorous 
research  methods  are  applied  in  the 
design  and  execution  of  the  meta- 
analysis for  the  synthesis  project.  With 
regard  to  the  commenter  s  suggestion 
that  the  project  assess  what  the  field 
currently  knows  regarding  self- 
determination  and  develop  an  agenda  of 


future  research  questions,  the  Secretary 
emphasizes  that  it  is  the  purpose  of  the 
synthesis  project  to  assess  what  is 
knov*m  from  research  and  report  the 
findings.  However,  it  is  not  the  intent  of 
this  priority  to  develop  an  agenda  of 
future  research  questions. 
Change:  None. 

Focus  6 — Educating  Children  with 
Disabilities  in  Inclusive  Settings 

Comment.  One  commenter  suggested 
that  assistive  technology  be  listed  as  a 
systems  change  strategy  worthy  of 
investigation  under  Focus  8. 

Discussion:  The  Secretary  agrees  v«th 
the  commenter  that  assistive  technology 
is  a  strategy  worthy  of  investigation 
under  this  priority.  As  Focus  8  is 
written,  there  is  nothing  that  precludes 
an  applicant  from  using  assistive 
technology  as  a  strategy  to  promote 
access  and  inclusion  of  students  with 
disabilities  in  regular  classrooms. 

Change:  None. 

Special  Education— Technical 
Assistance  and  Dissemmabon  To 
Improve  Services  and  Results  For 
Children  W  ith  Disabilities 

Purpose  of  Program 

The  purpose  of  this  program  is  to 
provide  technical  assistance  and 
information  through  such  mechanisms 
as  institutes,  regional  resource  centers, 
clearinghouses,  and  programs  that 
support  States  and  local  entities  in 
building  capacity,  to  improve  early 
intervention,  educational,  and 
transitional  services  and  results  for 
children  with  disabilities  and  their 
families,  and  to  address  systemic- 
change  goals  and  priorities. 

Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  these  competitions  only 
applications  that  meet  one  of  these 
absolute  priorities: 

Absolute  Priority  1— Center  for  Positive 
Behavioral  Interventions  and  Supports 

Background 

Problem  behaviors  are  one  of  the  most 
common  reasons  children  with 
disabilities  are  excluded  from  school, 
community,  and  work.  Research  on 
positive  behavioral  interventions  and 
supports  is  rapidly  developing  and 
demonstrates  how  school-wide 
approaches  to  these  interventions  and 
supports  can  enable  students  with 
disabilities  who  exhibit  problem 
behaviors  to  achieve  independence  and 
become  participants  and  contributing 
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Despite  this  growing  body  of 
knowledge,  however,  awareness  of  the 
value  of  these  approaches  and  their  use 
in  the  educational  environment  remains 
limited.  There  ts  clearly  a  need  to 
develop  a  greater  awareness  on  the  part 
of  educators  and  others  of  the  important 
contribution  that  positive  behavioral 
interventions  and  supports  can  make  in 
achieving  successful  results  for  children 
with  disabilities  who  exhibit 
challenging  problem  behaviors  and  for 
improving  the  overall  climate  of 
schools. 

Part  B  of  IDEA  includes  provisions 
intended  to  guide  and  assist  schools  in 
cases  in  which  the  behavior  of  a  child 
with  a  disability  impedes  learning.  For 
example,  the  Act  specifies  that  teams 
developing  individualized  education 
programs  (lEPs)  consider,  when 
appropriate,  positive  behavioral 
interventions  and  supports  and  other 
strategies  to  address  behavior  problems. 
The  following  priority  is  intended  to 
assist  schools  in  designing  and 
implementing  effective  school-wide 
positive  behavioral  intervention  and 
support  programs  by  creating  a  greater 
awareness  of  these  research-based 
approaches,  including  identifying 
effective  State  and  local  policies  which 
support  the  approaches,  and  by  building 
the  necessary  knowledge  base, 
momentum,  and  resource  network  to 
encourage  their  widespread  application. 

Priority 

The  Secretary  establishes  an  absolute 
priority  for  the  purpose  of  supporting  a 
Center  for  Positive  Behavioral 
Interventions  and  Supports  that  builds 
awareness  and  motivation  for  schools  to 
design  and  implement  school-wide 
support  for  children  with  disabilities 
who  exhibit  challenging  problem 
behaviors.  The  Center  must,  at  a 
minimum: 

(a)  Evaluate  the  state  of  policy  and 
practice  regarding  school-wide  positive 
behavioral  interventions  and  supports, 
including  relevant  State  and  local 
policies  and  guidelines,  and  financing 
and  cross-agency  coordination  strategies 
for  supporting  behavioral  intervention 
and  support  services.  Develop  and 
apply  criteria  for  identifying  exemplary 
programs  of  school-wide  positive 
behavioral  interventions  and  supports. 
Identify  and  publicize  schools 
implementing  such  programs 

(b)  Establish  a  coordinated  network  of 
researchers,  educators,  parents,  related 
services,  and  mental  health 
professionals,  and  policy  makers  who 
will  serve  as  resources  to  schools  and 
each  other  in  designing  and 


implementing  school-wide  positive 
behavioral  intervention  and  support 
programs.  Conduct  outreach  activities 
with  relevant  federally  supported 
technical  assistance  and  information 
activities  and  projects  (e.g..  the  National 
Institute  of  Disability  and  Rehabilitation 
Research  programs,  the  Federal 
Resource  Center.  Regional  Resource 
Centers,  the  Office  of  Educational 
Research  and  Improvement  (OERI),  the 
Office  of  Elementary  and  Secondary 
Education's  Safe  and  Drug  Free  Schools 
program,  the  Department  of  Justice's 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  the 
Department  of  Health  and  Human 
Services'  Child  Mental  Health  Services 
and  Maternal  and  Child  Health 
programs).  State  and  local  organizations, 
and  other  relevant  organizations  and 
projects  to  promote  public  awareness  of 
positive  behavioral  intervention  and 
support  practices  and  the  availability  of 
information,  supports,  and  services. 

(c)  Prtrvide  for  information  exchanges 
between  researchers  and  practitioners 
who  direct  exemplary  behavioral 
intervention  and  support  programs  and 
educators  who  seek  to  design  and 
implement  effective  school-wide 
programs.  Information  must  be 
exchanged  through  an  array  of  methods, 
including,  but  not  limited  to.  two 
regional  forums  during  each  of  the  first 
four  years  of  the  project,  and  a  national 
forum  in  the  fifth  year.  The  forums  must 
be  designed  to  expand  the  coordinated 
network,  develop  awareness  of  research- 
based  practices,  and  create  a  dialogue 
about  school-wide  positive  behavioral 
intervention  and  support  programs.  The 
forums  must  include  examples  and 
descriptions  of  exemplary  school-wide 
programs  and  effective  State  and  local 
policies,  and  may  include  other 
appropriate  activities  such  as  visits  to 
exemplary  sites. 

(d)  Provide  information  to  the 
national  information  center  for  children 
with  disabilities.  Collaborate  with  the 
national  information  center  for  children 
with  disabilities  on  the  development 
and  dissemination  of  materials  on 
positive  behavioral  interventions  and 
supports.  Establish  linkages  with  the 
national  information  center  for  children 
with  disabilities  to  ensure  timely  and 
accurate  dissemination  of  information  to 
customers. 

(e)  Organize,  synthesize,  and  report 
information  to  teachers,  administrators, 
parents,  and  other  interested  parties 
regarding  research,  policy,  and  practice 
advances  on  positive  behavioral 
interventions  and  supports.  Develop 
and  disseminate  products  that  are  easy 
to  use  and  accessible  (e.g..  print  and 
electronic  formats).  Respwnd  to  written 


and  telephone  inquiries  with  research- 
based  information. 

(0  Develop,  and  submit  to  the 
Secretary,  a  blueprint  for  providing 
further  technical  assistance  to  local 
educational  agencies  (LEAs)  and  State 
educational  agencies  (SEAs).  which 
includes  alternative  designs  of  effective 
school-wide  positive  behavioral 
intervention  and  support  programs  and 
alternative  approaches  to  delivering 
technical  assistance  in  their 
implementation.  Identify  barriers  to 
assisting  school  districts  across  the 
country  in  developing  and 
implementing  school-wide  positive 
behavioral  interventions  and  support 
programs  and  develop  strategies  for 
overcoming  these  barriers 

(g)  Budget  for  two  tnps  annually  to 
Washington,  D.C.,  for:  (1)  A  two-day 
Research  to  Practice  Division  Project 
Directors'  meeting;  and  (2)  a  meeting  to 
collaborate  with  the  Research  to  Practice 
Division  project  officer  and  the  other 
related  projects,  and  to  share 
information  and  discuss  findings  and 
methods  of  dissemination 

(h)  Conduct,  every  two  years,  a 
results-based  evaluation  supported  by 
evaluation  data  gathered  from  the 
project  of  the  techniol  assistance 
provided  under  activities  (b).  (c),  (d), 
and  (e).  Such  an  evaluation  must  be 
conducted  by  a  review  team  t  on.sistine 
of  three  experts  approved  bv  the 
Secretary,  and  must  measure  elements 
such  as — 

(1)  The  type  of  technical  assistance 
provided  and  the  pen  eption  of  its 
quality  by  the  target  audiem  e 

(2)  "The  changes  that  (xxurred  as  a 
result  of  the  technical  assistance 
provided,  and 

(3)  The  revievk'  team  will  examine  the 
progress  that  the  Center  has  made  with 
respect  to  the  objectives  in  its 
application. 

The  services  of  the  review  team. 
including  a  two-day  site  visit  to  the 
Center  is  to  be  performed  during  the  last 
half  of  the  Center's  second  and  fourth 
years  and  may  be  included  in  that  year's 
evaluation  required  under  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
team  must  also  be  included  in  the 
Center's  budget  for  years  two  and  four 
These  costs  are  estimated  to  be 
approximately  $4,000  for  each 
evaluation  cycle. 

Under  this  priority,  the  SecTetary-  will 
make  one  award  for  cooperative 
agreements  with  a  project  period  of  up 
to  60  months  subject  to  the 
requirements  of  .14  CFR  75  25.3(a)  for 
continuation  awards  In  determining 
whether  to  continue  the  center  for  the 
fourth  and  fifth  years  of  the  proiect 
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period,  the  Secretary .  in  addition  to  the 
requirements  of  .34  CFR  75  253(a).  will 
consider — 

(a)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 

(b)  The  degree  to  which  the  Center's 
design  and  methodology  demonstrates 
the  potential  for  advancing  significant 
new  knowledge. 

Absolute  Priority  2— National  Center  on 
Dispute  Resolution 

Background 

Disputes  within  the  education 
commimity  affect  systemic  change  and 
results  for  children  with  disabilities.  An 
alternative  dispute  resolution  process 
such  as  mediation  is  less  costly  to 
schools  and  families,  can  help  to 
minimize  adverse  effects  on  a  child's 
progress  in  school,  and  is  more  apt  to 
foster  positive  relationships  between 
families  and  educators  than  would 
litigation.  Technical  assistance  that 
focuses  primarily  on  alternative  dispute 
resolution  procedures  would  assist  State 
educational  agencies  (SEAs).  local 
educational  agencies  (LEAs).  and 
families  to  resolve  their  differences  in  a 
less  adversarial  and  more  responsive 
manner  than  through  standard  due 
process  hearing  procedures,  while 
enabUng  State  and  local  entities  to 
achieve  systemic  change  and  promoting 
improved  early  intervention. 
educational,  and  transitional  results  for 
children  with  disabilities.  This  priority 
would  support  a  national  center  to 
provide  technical  assistance  to  SEAs. 
LEAs,  and  families  on  resolving  their 
differences.  The  center  would  provide 
technical  assistance  on  mediation  and 
other  effective  dispute  resolution 
procedures  that  do  not  impede  parental 
rights  under  IDEA  or  olhervv'ise  conflict 
with  the  statute.  As  such,  the  center 
would  provide  technical  assistance  as 
needed  in  order  to  facilitate  the  effective 
use  of  due  process  procedures.  The 
chief  aim  of  the  center,  however,  would 
be  to  provide  needed  technical 
assistance  to  enable  parties  to  effectively 
resolve  Iheir  disputes  through  more 
expedient  and  less  confrontational 
means,  including  mediation. 

Priority 

The  Secretary  establishes  an  absolute 
priority  to  support  a  national  technical 
assistance  center  on  dispute  resolution 
procedures,  including  mediation.  The 
center  must — 

(a)  Provide  technical  assistance  on 
dispute  resolution  procedures  (with  an 
emphasis  on  procedures  other  than  due 
process  hearings)  to  all  States,  outlying 


areas,  and  the  freely  associated  States 
(to  the  extent  such  States  participate  in 
Parts  B  or  C  of  TDEAi.  and  the  Bureau 
of  Indian  .\ffairs.  At  a  minimum,  the 
center  must — 

(1)  Conduct  annual  needs 
assessments, 

(2)  Develop  technical  assistance 
agreements  with  each  entity;  and 

(3)  Provide  technical  assistance, 
training,  and  on-gomg  consultation 
based  on  the  technical  assistance 
agreements  (including  technical 
assistance,  training,  and  on-going 
consultation  at  the  local  level,  as 
appropriate). 

Cb)  Coordinate  with  the  existing 
technical  assistance  to  parent  project  to 
provide  technical  assistance  to  all 
parent  training  and  information  centers 
and  community  parent  resource  centers 
on  dispute  resolution  procedures; 

(c)  Develop  informational  exchanges 
about  dispute  resolution  procedures 
between  the  center  and  other  technical 
assistance  and  information 
dissemination  systems; 

(d)  Establish  an  advisory  group  of 
persons  with  complementary  expertise 
on  dispute  resolution  procedures  to 
advise  the  center  on  its  technical 
assistance  activities 

(e)  Collect  information  on  the  use  and 
effectiveness  of  mediation  and  other 
dispute  resolution  procedures.  The 
effectiveness  of  any  such  procedure 
would  be  based  on  the  degree  to  which 
all  parties  feel  satisfied  with  the  result 
and  agree  that  an  efficient  and 
expeditious  process  has  been  followed; 

(f)  Identify,  and  disseminate 
information  on.  best  practices  in  dispute 
resolution; 

(g)  Maintain  an  information  data  base 
that  includes:  (1)  State  practices  on 
dispute  resolution,  including 
information  on  mediator  training  and 
the  implementation  of  the  mediation 
requirements  in  Parts  B  and  C  of  IDEA; 
and  (2)  research,  literature,  and 
products  about  dispute  resolution 
procedures 

(h)  Examine  the  effectiveness  of  State 
efforts  regarding  mediation  and  other 
dispute  resolution  proceedings.  Analyze 
information  on  the  number  of  due 
process  hearings,  mediation  sessions, 
and  other  dispute  resolution 
proceedings  conducted  and  on  the 
outcome  of  each  such  heanng,  session, 
or  proceeding: 

(il  Collaborate  with  the  national 
information  center  on  children  with 
disabihties  regarding  the  dissemination 
of  information  to  respond  to  information 
needs.  Establish  linkages  with  the 
national  information  center  on  children 
with  disabilities  to  ensure  timely  and 


accurate  dissemination  of  information  to 

customers; 

(j)  Serve  as  a  clearinghouse  for 
information  on  dispute  resolution 
procedures; 

(k)  Conduct  an  annual  forum  each 
year  of  the  project  that  identifies  the 
unique  features  of  dispute  resolution 
procedures,  the  strengths  of  the 
procedures,  and  the  potential  for 
adopting  the  procedures.  At  least  one 
forum  must  address  the  specific  needs 
of  underrepresented  and  underserved 
pwjpulations;  another  must  address 
dispute  resolution  procedures 
(including  mediator  training  issues)  in 
the  context  of  general  education  reform; 

(1)  Evaluate  uie  impact  of  the  center's 
technical  assistance  system  and  its 
components  relative  to  the — 

(1)  Assessed  needs  of  States  and 
jurisdictions; 

(2)  Needs  of  parents;  and 

(3)  Linkages  with  other  technical 
assistance  and  information 
dissemination  systems;  and 

(m)  Budget  for  two  trips  annually  to 
Washington.  D.C.,  for:  (1)  a  two-day 
Research  to  Practice  Division  Project 
Directors'  meeting;  and  (2)  a  meeting  to 
collaborate  with  the  Research  to  Practice 
Division  project  officer  and  the  other 
related  projects  to  share  information, 
and  to  discuss  findings  and  methods  of 
dissemination. 

(n)  Conduct,  ever>'  two  years,  a 
results-based  evaluation  of  the  technical 
assistance  provided.  Such  an  evaluation 
must  be  conducted  by  a  review  team 
consisting  of  three  experts  approved  by 
the  Secretary  and  must  measure 
elements  such  as — 

(1)  The  type  of  technical  assistance 
provided  and  the  perception  of  its 
quality  by  the  target  audience;  and 

(2)  The  changes  that  occurred  as  a 
result  of  the  teduiical  assistance 
provided;  and 

(3)  The  progress  that  the  center  has 
made  with  respect  to  the  objectives  in 
its  application. 

The  services  of  the  review  team, 
including  a  two-day  site  visit  to  the 
center,  are  to  be  performed  during  the 
last  half  of  the  center  s  second  year  and 
may  be  included  in  that  year's 
evaluation  required  under  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
team  must  also  be  included  in  the 
center's  budget  for  year  two.  These  costs 
are  estimated  to  be  approximately 
$4,000.  „ 

Under  this  priority,  the  Secretary  will 
make  one  award  for  a  cooperative 
agreement  with  a  project  period  of  up  to 
60  months  subject  to  the  requirements 
of  34  CFR  75.253(a)  for  continuation 
awards.  In  determining  whether  to 
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continue  the  center  for  the  fourth  and 
fifth  years  of  the  project  period,  the 
Secretary,  in  addition  to  the 
requirements  of  34  CFR  75.253(a).  will 
consider — 

(a)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  center. 

(b)  The  degree  to  which  the  center's 
design  and  methodology  demonstrates 
the  potential  for  advancing  significant 
new  knowledge 

FO«  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  priorities 
under  the  Technical  Assistance  and 
Dissemination  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
Program  contact  the  U.S.  Department  of 
Education.  600  Independence  Avenue. 
SW.,  room  3527,  Switzer  Building. 
Washington.  DC  20202-2641. 
Telephone:  (202)  205-8038.  FAX:  (202) 
205-8105  Internet: 
Debra Sturdivant€^d.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953 

Program  Authority:  Section  685  of 
IDEA. 

Special  [Education — Research  and 
Innovation  To  Improve  Services  and 
Results  For  Children  With  Disabilities 

Purpose  ofPmgram 

To  produce,  and  advance  the  use  of. 
knowledge  to:  (1)  Improve  services 
provided  under  IDEA,  including  the 
practices  of  professionals  and  others 
involved  in  providing  those  services  to 
children  with  disabilities;  and  (2) 
improve  educational  and  early 
intervention  results  for  infants,  toddlers, 
and  children  with  disabilities 

Priority 

Under  34  CFR  75.105(c)(3).  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority. 

Absolute  Priority— Directed  Research 
Protects 

This  priority  provides  support  for 
projei  ts  that  advance  and  improve  the 
knowledge  base  and  improve  the 
practice  of  professionals,  parents,  and 
others  providing  early  intervention. 
spe<:ial  education,  and  related  services, 
including  professionals  who  work  with 
children  with  disabilities  in  regular 
education  environments  and  natural 
environments,  to  provide  those  children 
effective  instruction  and  interventions 
that  enable  them  to  learn  and  develop 


successfully.  Under  this  priority, 
projects  must  support  innovation, 
development,  exchange  of  information, 
and  use  of  advancements  in  knowledge 
and  practice  designed  to  contribute  to 
the  improvement  of  early  intervention, 
instruction,  and  learning  of  infants, 
toddlers,  and  children  with  disabilities. 

A  research  project  must  address  one 
of  the  following  focus  areas,  and  the 
Secretary  intends  to  award  at  least  one 
project  in  each  focus  area: 

Focus  1 — Beacons  of  Excellence 

Research  projects  supported  under 
Focus  1  must  identify  and  study  schools 
or  programs  achieving  exemplary  results 
for  students  with  disabilities  in  the 
context  of  efforts  to  achieve  exemplary 
results  for  all  students.  Projects  must 
develop  and  apply  procedures  and 
criteria  to  identify  these  schools  or 
programs  on  the  basis  of  valid  and 
rehable  measures  of  student  results. 
Projects  must  also  identify  factors 
contributing  to  exemplary  learning  or 
developmental  results,  and  examine 
how  those  factors  and  other  factors 
relate  to  achieving  exemplary  learning 
or  developmental  results  for  children 
with  disabilities.  Projects  may  focus  on 
early  intervention,  preschool, 
elementary,  or  secondary  levels,  or  a 
combination  of  levels.  Following  the 
second  year  of  the  project,  the  Secretary 
may  fund  an  optional  six-month  period 
for  additional  dissemination  activities. 

Focus  2 — The  Sustainability  of 
Promising  Innovations 

A  growing  body  of  practice-based 
research  and  model  demonstration  work 
in  schools,  local  districts,  and  early 
intervention  programs,  including 
projects  supported  by  the  Office  of 
Special  Education  Programs  (OSEP).  has 
focused  on  meeting  the  needs  of.  and 
improving  results  for.  children  with 
disabilities  in  schools,  districts,  or  early 
intervention  programs  involved  in 
reform  and  restructuring  initiatives. 
Some  of  this  work  is  yielding  promising 
positive  results  for  children  with 
disabilities.  However,  little  is  knowm 
about  the  extent  to  which  the 
innovations  developed  and 
implemented  in  these  efforts  are 
sustained  in  project  sites  beyond  the 
term  of  time-limited  external  support 
and  assistance. 

Focus  2  supports  projects  to  study  the 
implementation  of  practices  that  have 
been  found  to  be  effective  in  meeting 
the  needs  of  children  with  disabilities 
by  reform  and  restructuring  initiatives 
in  local  and  district  schools,  or  early 
intervention  programs.  The  study  must 
address:  (a)  The  extent  to  which 
practices  that  have  been  shown  to  be 


effective  have  been  sustained  beyond 
the  existence  of  the  projects;  and  (b) 
factors  that  influence  the  level  of 
sustainability.  Factors  to  be  studied  may 
include,  but  are  not  limited  to:  (a)  The 
nature  of  the  innovations  and  the  extent 
to  which  the  innovations  have 
undergone  adaptation  or  alteration  over 
time;  (b)  the  type  and  extent  of  support 
strategies  employed  during  initial 
implementation  stages  and  over  time;  (c) 
planned  and  unplanned  changes  in 
agency,  school  organizational  or 
structural  contexts,  or  both;  (d)  the  level 
'of  penetration  of  the  innovation;  (e)  the 
actual  or  p>erceived.  or  both,  cost  and 
benefit  for  participants;  (f)  constancy  of 
site  leadership,  staff,  and  policy 
requirements;  (g)  the  extent  of 
consonance  or  dissonance  betwt^en 
critical  features  of  the  innovations  and 
existing  (and  emerging)  school  and 
district  or  agency  practices  and  policies; 
and  (h)  resource  access  and  allocation. 
Projects  must  provide  comprehensive 
descriptions  of  the  targeted  effective 
practices  to  be  studied,  and  evidence  of 
positive  results  for  children  with 
disabilities.  In  addition,  projects  must 
dedicate  the  bulk  of  support  requested 
to  research  on  the  issues  of 
sustainability  including  the  ability  to 
sustain  the  project  results  beyond  the 
life  of  the  project.  The  Secretary 
particularly  encourages  an  in-depth  case 
study  research  design  where  the  site  or 
sites  to  be  studied  is  the  case  (unit  of 
analysis). 

Focus  3 — Research  on  Improving 
Reading  Comprehension  Results  for 
Children  with  Learning  Disabilities 

In  recent  years,  research  has  advanced 
our  understanding  of  how  skilled 
readers  comprehend  and  instructional 
strategies  that  support  children  with 
learning  disabilities  to  comprehend  text. 
Comprehension  is  not  merely  a  text- 
based  process  where  meaning  resides  in 
the  text  and  the  role  of  the  reader  is  to 
get  the  meaning.  Meaning  comes  from 
both  the  text  and  the  reader.  Many 
children  with  learning  disabilities  need 
an  instructional  program  that:  (a) 
Teaches  ihem  how  to  access  prior 
knowledge  (e.g..  strategies  such  as  story 
grammar  elements,  semantic  mapping, 
or  think  aloud  sheets);  (b)  motivates  and 
supports  persistence  on  a  task  (e.g., 
including  expressions  of  a  student's 
own  thoughts  when  reading  and 
writing,  questioning  the  expert  or 
inquiry,  or  using  technology  or  grouping 
practices);  and  (c)  teaches  them 
cognitive  and  metacognitive  strategies 
for  reading  with  understanding, 
including  how  to  monitor  one's  own 
progress  (e.g..  summarizing,  generating 
questions,  mnemonics,  or  imagery). 
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Therefore,  becoming  a  skilled  reader 
is  not  automatic  Teachers  need  to  teach 
reading  comprehension,  and,  in 
particular,  children  with  learning 
disabilities  need  effective  instructional 
approaches. 

Under  Focus  3.  a  research  project 
must  pursue  a  systematic  program  of 
applied  research  that  focuses  on  one  or 
more  issues  related  to  improving 
reading  comprehension  results  of 
children  with  learning  disabilities 
related  to  reading.  These  issues  include, 
but  are  not  limited  to: 

(al  The  extent  to  which  children  wnih 
learning  disabilities  need  differential 
strategies  to  comprehend  narrative  and 
expositon,-  text; 

fb)  The  types  of  effective 
comprehension  instruction  for  children 
with  lemming  disabilities  m  grades  K-2, 
3-5.  and  6-S  inclusive,  the  components 
of  particularly  effective  programs  for 
children  with  learning  disabilities;  the 
basal  matenals.  supplemental  matenals, 
and  instruaional  strategies  used  by 
teachers,  and  how  families  support  the 
instructional  program; 

(c)  The  types  or  effective  questioning 
strategies  used  by  teachers,  peers,  and 
e.xperts  affecting  comprehension;  and 

td)  The  kind  of  contexts  that  promote 
critical  analysis  and  evaluation  for 
comprehension  and  learning,  and  the 
grouping  practices,  instractional 
strategies,  and  curricula  that  promote 
comprehension  and  problem  solving. 

Focus  4 — Studying  .Models  That  Bridge 
the  Gap  Between  Research  and  Practice 

Educational  research  most  often 
includes  the  following  phases:  (1) 
Planning  and  preparation:  (2) 
information  gathering,  (J)  analysis  and 
interpretation,  (4)  reporting  and 
dissemination,  and  (5)  use  of  findings. 
In  traditional  research  models,  the 
researcher  is  solely  or  primanly 
responsible  for  all  phases  but  the  last. 
Using  research  findings  is  seen  as  a  job 
for  the  practitioner  However,  it  has 
been  observed  that  research  knowledge 
rarely  translates  directly  into  practice 

Ln  recent  years,  a  variety  of  promising 
models  have  been  developed  to  bridge 
the  gap  between  research  and  practice 
bv  altering  the  roles  of  researchers  and 
practitioners  for  one  or  more  phases  of 
the  research.  In  some  models  (e.g., 
interactive  research  and  development, 
practitioner-researcher,  partnership 
research)  researchers  and  practitioners 
collaborate  in  all  phases  of  the  research 
process   Some  of  these  models  include 
parents  on  their  site-i)ased  research 
teams.  In  other  models,  practitioners, 
working  individually  (e.g..  practitioner- 
research  linkers),  in  groups  (e.g., 
practitioner  study  groups),  or  in  pairs 


(e.g,,  peer  coaching)  interpret  extant 
research  to  understand  how  to  integrate 
research  into  practice.  In  some  models, 
teachers  conduct  research  (e,g..  action 
research,  or  coUegial  expenmentation). 
To  date  there  have  been  few  systematic 
examinations  of  the  effectiveness  of  the 
various  models  to  improve  practice  m 
special  education  or  early  intervention. 

Under  Focus  4,  research  projects  must 
implement  and  examine  a  model  or 
models  for  using  research  kjiowiedge  to 
improve  educational  practice  and 
results  for  children  with  disabilities. 

In  studying  a  model  or  models. 
proiects  must  apply  methodologies  with 
the  capacity  to  determine  the 
effectiveness  of  the  model  or  models  as 
implemented  m  practice  settings.  The 
proiects  must  identify  the  itnow ledge 
utilization  model  or  models  to  be 
studied,  specify  the  components  of  the 
knowledge  utilization  mode!  or  models 
selected  or  created,  the  supports  and 
policies  necessary  to  supporti  the  model 
or  models,  both  alterable  and 
unalterable  factors  affecting  practice 
improvement,  and  the  effect  of  the 
model  or  models  to  improve 
organizational  culture,  practitioner 
attitudes  and  practices,  and  child 
results  In  ludging  effectiveness,  the 
projects  must  address  improvements  for 
researchers,  practitioners,  and  children 
with  disabilities. 

The  projects  must  report  their 
findings  m  a  manner  which  can  serve  as 
a  "bluepnnt"  so  that  practitioners  in 
other  school  districts  or  agencies  can 
implement  the  m.odel  using  research 
knowledge  to  improve  practice  in 
special  education  or  early  intervention. 

Focus  5 — Inclusion  of  Students  With 
Disabilities  in  Large- Scale  .Assessment 
Programs 

IDE.A  includes  a  number  of  provisions 
to  ensure  the  participation  of  students 
with  disabilities  in  general  State  and 
district-wide  assessment  programs. 
Students  with  disabilities  must 
participate  m  large-scale  assessment 
programs  if  thev  a.*^  to  benefit  from  the 
educational  accountability  and  reforms 
thdt  are  linked  to  these  assessments. 
While  much  information  has  been 
gained  from  prior  efforts  to  include 
disabled  students  m  assessments  such 
as  the  National  Assessment  of 
Educational  Progress,  applied  research 
is  needed  to  build  on  this  base  of 
information  in  order  to  provide 
technical  and  implementation 
information  to  guide  the  effective 
inclusion  of  students  uTth  disabilities  in 
large-scale  assessment  programs. 

Focus  5  supports  projects  that  pursue 
systematic  programs  of  applied  research 
to  determine  how  State  and  local 


educational  programs  can  best  meet  one 
or  more  of  the  following  requirements: 
(a)  Including  students  with  disabilities 
in  either  general  State  or  district-wide 
assessment  programs  or  both; 

(b)  Developing  and  using  appropriate 
accommodations  for  students  with 
disabilities  on  general  State  or  district- 
wide  assessments,  or  both; 

(c)  Developing  and  using  alternate 
assessments  for  students  with 
disabihties  who  cannot  participate  in 
State  and  district-wide  assessment 
programs. 

(d!  Reporting  on  the  participation  or 
performance  or  both  of  students  with 
disabilities  .r.  either  general  assessment 
programs,  or  on  alternate  assessments, 
or  both;  and 

(e)  Making  decisions  dviring  the 
development  of  individualized 
education  programs  concerning 
individual  modifications  in  the 
administration  of  State  or  district-wide 
assessments,  or  individual  participation 
in  alternate  assessments. 

Focus  6 — Synthesize  and  Communicate 
a  Professional  Knowledge  Base: 
Contributions  to  Research  and  Practice 

Traditionally  researchers  have 
communicated  their  findings  from 
individual  research  projects  and 
systematic  lines  of  research  through 
journal  publications  and  conference 
presentations.  These  findings  are 
communicated  to  other  researchers  and 
engage  researchers  in  dialogues.  These 
dialogues  contribute  to  innovation  and 
development  in  special  education  and 
early  intervention.  In  recent  years  the 
OSEP  has  sought  to  expand  these 
traditional  approaches.  While 
continuing  to  support  innovation  and 
development.  OSEP  has  established  a 
goal  to  foster  the  use  of  a  professional 
knowledge  base  by  professionals  who 
serve  children  with  disabilities  and 
parents  who  are  involved  in  the 
education  and  development  of  their 
children  with  disabilities. 

Focus  6  supports  projects  that 
synthesize  and  communicate  an  extant 
professional  knowledge  base  on 
curricular.  instructional,  early 
intervention,  or  organizational  strategies 
and  approaches  that  would  contribute  to 
professional  practice  as  a  means  for 
achieving  better  results  for  children 
vsrith  disabilities.  In  past  years,  the 
Department  has  supported  syntheses  on 
positive  behavioral  supports  of  children 
who  exhibit  challenging  behaviors, 
grouping  practices  in  reading, 
differences  between  children  with 
learning  disabilities  and  low  achieving 
students,  instructional  approaches  for 
special  education  students  who  speak 
Elnglish  as  a  second  language, 
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^t'McrHii/.inoii  sir.jifj^ies  lor  using 
augmentative  communication  devices, 
interventions  for  children  with  learning 
disabilities,  and  effects  of  setting  on 
social  and  academic  outcomes.  Building 
upon  these  previous  efforts,  the 
Secretary  intends  to  support  and  fund  a 
limited  number  of  new  syntheses  in 
other  areas  such  as — 

(a)  Effects  of  self-determination  and 
self-advocacy  interventions  on  children 
with  disabilities; 

(b)  Effects  of  intei^entions  on 
children  with  disabilities  that  promote 
generalization  of  academic  or 
developmental  skills: 

(c)  Effects  of  teacher  or  practitioner 
efficacy  on  children  with  disabilities' 
achievement  or  development; 

(d)  Effects  of  technology  for 
improving  literacy  results  for  children 
with  disabilities; 

(e)  Effects  of  school-wide  approaches 
for  improving  reading  results  of 
children  with  disabilities;  or 

(f)  Effects  of  school-wide  approaches 
for  improving  math  results  of  children 
with  disabilities. 

Under  Focus  6.  a  synthesis  project 
must — 

(a|  Identify  the  topical  focus  and  the 
relevant  and  irrelevant  concepts  under 
review,  and  pose  hypotheses  around 
which  the  synthesis  would  be 
conducted; 

(b)  Identify  and  implement  rigorous 
social  science  methods  for  synthesizing 
the  professional  knowledge  base  (eg  . 
integrative  reviews  (Cooper,  1982).  best- 
evidence  synthesis  (Slavin.  1989).  meta- 
analysis (Class,  1977),  multi-vocal 
approach  (Ogawa  *  Malen,  1991),  and 
National  Institute  of  Mental  Health 
consensus  development  program 
(Huberman.  1977)), 

(c)  Develop  hypotheses  with  input 
from  potential  consumers  of  the 
synthesis  to  enhance  the  usability  and 
validity  of  project  efforts.  Consumers 
include  researchers,  technical  assistance 
providers,  policy  makers,  educators, 
other  relevant  praditioners,  individuals 
with  disabilities,  and  parents; 

(d)  Develop  linkage  of  synthesis  with 
technical  assistance  providers  and 
disseminators  and  prepare  products  for 
use  by  practitioners,  technical 
assistance  providers,  and  disseminators; 

(e)  Implement  procedures  for  locating 
and  organizing  the  extant  literature  and 
ensure  that  these  procedures  address 
and  guard  against  potential  threats  to 
the  integrity,  including  generalization  of 
findings; 

(f)  Establish  criteria  and  procedures 
for  judging  the  appropriateness  of 
studies; 

(g)  Meet  with  the  Office  of  Special 
Education  Programs  to  review  the 


pruject  s  lopiuai  lui.u.s  ana 
methodological  approach  for  conducting 
the  synthesis  prior  to  the  start  of  its 
synthesis; 

(h)  Analyze  and  interpret  the 
professional  knowledge  base,  including 
identification  of  general  trends  in  the 
literature,  points  of  consensus  and 
conflict  among  the  findings,  and  areas  of 
evidence  where  the  literature  base  is 
lacking.  The  interpretation  of  the 
literature  base  must  address  the 
contributions  of  the  findings  for 
improving  the  practice  of  professionals 
serving  children  with  disabilities;  and 

(i)  Submit  a  draft  report  in  the  21st 
month  of  the  project  and,  based  on  peer 
reviews,  revise  and  submit  a  final  report 
of  the  synthesis  in  the  24th  month. 
During  the  second  year  of  the  project, 
the  Secretary  may  fund  an  optional  six- 
month  period  for  additional 
dissemination  activities. 

Focus  7 — Improving  the  Delivery  of 
Special  Education  and  Related  Services 
or  Early  Intervention  Services  to 
Children  who  are  English  Language 
Learners 

Appropriate  instruction  and 
intervention  for  children  with 
di.sabilities  who  are  limited  in  their 
English  language  proficiency  can  be 
achieved  in  a  variety  of  ways. 
Ultimately,  the  responsibility  for 
assuring  that  the  English  language 
learner  is  receiving  appropriate  access 
to  the  curriculum  or  intervention  rests 
with  the  school  district  or  agency  in  its 
provision  of  necessary  training  and 
ongoing  support  to  the  teachers  or 
practitioners.  Providing  native  sp>eakers 
of  the  child's  language  in  the  classroom 
or  intervention  program,  including 
parents,  may  not  be  sufficient  to  assure 
delivery  of  appropriate  education  or 
interventions.  Limitations  of  resources 
and  availability  of  qualified  bilingual 
personnel  to  provide  special  education, 
related  services,  or  early  intervention 
services  throughout  the  Nation  suggest 
that  other  approaches  should  be 
investigated  that  will  enhance  the 
availability  and  assurance  of  the 
provision  of  meaningful  education. 

Under  Focus  7  projects  must  pursue 
a  systematic  program  of  applied 
research  that  focuses  on  one  or  more 
areas  related  to  improved  approaches  to 
the  delivery  of  special  education  and 
related  services  or  early  intervention 
services  to  children  who  are  English 
language  learners.  These  areas  may 
include,  for  example — 

(a)  Examination  of  early  reading 
practices  (K-3)  for  children  with 
learning  and  behavior  issues  who  are 
limited  in  their  English  proficiency; 


ibj  Improvement  of  reading 
comprehension  in  content  area 
instruction  in  grades  4-8; 

(c)  Examination  of  alternatives  in  the 
delivery  of  services  to  children  with 
disabilities  who  are  English  language 
learners  (e.g.,  is  placement  optimal  in 
regular  classes  or  programs  with  support 
from  special  education  resources  or  is 
the  child  better  served  in  placements 
with  other  children  v^qth  similar 
disabilities  with  support  from  bilingual 
resources?); 

(d)  The  role  cultural  issues  play  in  the 
provision  of  services  (e.g.,  how  do  the 
perceptions  of  families  regarding 
disabilities  and  services  affect  delivery 
of  services?); 

(e)  The  preferred  strategies  to  support 
the  transition  from  bilingual  to 
mainstream  English  speaking  classes  or 
programs  (e.g.,  what  teaching  or 
intervention  strategies  are  most 
effective?); 

(0  Examination  of  specific 
instructional  approaches  that  promote 
problem  solving  and  comprehension  in 
reading,  science,  math,  and  social 
studies; 

(g)  Examination  of  instructional  or 
intervention  approaches  for  growth  in 
English  language  learning  for  these 
children; 

(h)  Factors  that  improve  the 
effectiveness  of  cooperative  learning 
and  classwide  peer  tutoring  for  English 
language  learners; 

(i)  The  techniques  that  improve  the 
transfer  of  proven  practices  to 
practitioner;  and 

(j)  The  qualitative  differences  that 
exist  in  implementation  of  proven 
practices  with  practitioner  and  children 
who  are  English  language  learners  who 
are  located  in  inner-city  schools  or 
served  through  inner-city  agencies  (e.g., 
what  is  the  involvement  of  families?). 

Focus  8 — Educating  Children  With 
Disabilities  in  Inclusive  Settings 

Focus  8  supports  research  projects  to 
(a)  identify  new  or  improved  systems 
change  strategies  that  provide  all 
children  with  disabilities,  including 
children  with  severe  disabilities, 
effective  access  to  the  general 
curriculum  in  regular  classrooms  as 
well  as  to  nonsegregated  extracurricular 
activities,  and  (b)  describe  how  these 
school  inclusion  efforts  as  identified  in 
(a)  are  aligned  with  systemic  reform  and 
school  improvement  strategies  for  all 
students. 

Each  project  will  identify,  describe, 
and  examine:  (1)  The  efficacy  and 
linkages  of  existing  systemic  reform  and 
school  inclusion  strategies;  (2)  how 
school  systems  provide  administrative 
and  other  supports  in  general  education 
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settings  to  meet  the  needs  of  students 
with  disabilities  and  other  diverse 
learners;  (3)  how  standards  established 
for  all  children  and  authentic 
assessment  practices  are  implemented 
for  students  with  disabilities,  and  (4) 
social  support  strategies,  including  peer 
mediated  strategies,  that  promote 
positive  interactions  among  students 
with  disabilities  and  their  same-aged 
peers  to  foster  cohesive  school  and 
classroom  communities. 

To  be  considered  for  funding  under 
Focus  8,  a  research  project  must — 
•    (a)  Identify  specific  interventions  or 
strategies  to  be  investigated; 

(b)  Design  the  research  activities  in  a 
manner  that  is  likely  to  improve 
services  for  all  students  in  inclusive 
classrooms,  including  students  with 
severe  disabilities; 

(c)  Conduct  the  research  in  schools 
pursuing  systemic  education  reform  and 
school  inclusion;  and 

(d)  Use  methodological  procedures 
designed  to  produce  findings  useful  to 
program  impiementers  and  policy 
makers  regarding  the  impact  and 
interaction  effects  of  systemic  reform 
and  school  inclusion  strategies  in  State 
and  local  contexts  and  demonstrate  the 
benefits  to  students  including  the 
reciprocal  benefits  of  inclusive 
schooling  for  all  students. 

Program  Authoritv:  Section  672  of 
IDEA. 

Requirements  for  All  Directed 
Research  Projects: 

In  addition  to  addressing  one  of  the 
above  mentioned  focus  areas,  projects 
must — 

(a)  Apply  rigorous  research  methods 
(qualitative  or  quantitative,  or  both)  to 
identify  approaches  contributing  to 
improved  results  for  children  with 
disabilities; 

fb)  Provide  a  conceptual  framework, 
based  on  extant  research  and  theory  to 
serve  as  a  basis  for  the  issues  to  be 
studied,  the  research  design,  and  the 
target  population; 

(c)  Prepare  dissemination  materials 
for  both  researcher  and  practitioner 
audiences  and  develop  linkages  with 
U.S.  Department  of  Education 
dissemination  and  technical  assistance 
providers,  in  particular  those  supported 
under  the  Individuals  with  Disabilities 
Education  Act.  to  communicate  research 
findings  and  distribute  products;  and 

(d)  Budget  for  two  trips  annually  to 
Washington.  DC.  for:  (1)  a  two-day 
Research  to  Practice  Division  Project 
Directors'  meeting:  and  (2)  another 
meeting  to  collaborate  with  the  Research 
to  Practice  Division  project  officer  and 
the  other  projects  funded  under  this 
priority,  and  to  share  information  and 


discuss  findings  and  methods  of 
dissemination. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  mlomiation  on  the  pnority 
under  the  Research  and  Innovation  to 
Improve  Services  and  Results  for 
Children  with  Disabilities  Program 
contact  the  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  room  3527,  Switzer  Building, 
Washington,  DC  20202^641. 
Telephone:  (202)  205-8038.  FAX:  (202) 
205-8105.  Internet:  Debra  _ 
Sturdivant@ed.gov 

Individuals  wno  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953!  Individuals  writh  disabilities 
may  obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  Braille,  large  print 
audiotape,  or  computer  diskette)  by 
calling  (202)  205-8113 

Electronic  Access  to  This  Uotument 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://vvww.e<lgov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department,  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files.  .Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register 

Intergovernmental  Review 

The  programs  (except  for  the  Research 
and  Innovation  Projects)  included  in 
this  notice  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergo\  ernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


Dated;  April  28,  1998. 

(Catalog  of  Federal  Domestic  Assistance 

Numbers:  Research  and  Innovation  to 

Improve  Services  and  Results  for  Children 

with  Disabilities,  84.324:  and  Technical 

Assistance  and  Dissemination  to  Improve 

Services  and  Results  for  Children  with 

Disabilities,  84.326) 

Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Speciai  Educatto"^  a'^c 
Rehabilitative  Services   Nict'ce  inyiTi'^g 
Applications  tor  New  Awa-'os  'c  p  sea 
Year  1998 

SUMMARY:  This  notice  provides  closing 
dates  and  other  information  regarding 
the  transmittal  of  applications  for  fiscal 
year  1998  competitions  under  two 
programs  authorized  by  the  Individuals 
writh  Disabilities  Education  Act  (IDEA), 
as  amended.  This  notice  supports  the 
National  Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Spec  i a)  Education — Technical 
.Assistance  and  Dissemination  to 
Impnup  'MTMres  and  Results  for 
Children  With  Disabilities  ICFDA  No. 

&4.326i 

Purpose  of  Pnieram 

The  purpose  of  this  program  is  to 
provide  technical  assistance  and 
information  through  such  mechanisms 
as  institutes,  regional  resource  centers, 
clearinghouses,  and  programs  that 
support  States  and  local  entities  in 
building  capacity,  to  improve  early 
intervention,  educational,  and 
transitional  services  and  results  for 
children  with  disabilities  and  their 
families,  and  to  address  systemic- 
change  goals  and  priorities. 

Eligible  Applicants.  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies: 
private  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  Indian 
tribes  or  tribal  organizations;  and  for- 
profit  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  76,  77,  79,  80.  81, 
82,  85,  and  86;  and  (b)  the  selection 
CTiteria  included  in  regulations  for  these 
programs  in  34  CFR  320.30. 
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Nota:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Absolute  Priority  1^-Center  for  Positive 
Behavioral  Interventions  and  Supports 
(84.3265) 

The  priority  for  the  Center  for  Positive 
Behavioral  Interventions  and  Supports 
in  the  notice  of  final  priority  for  this 
program,  published  elsewhere  in  this 
issue  of  the  Federal  KtviNiri    applies  to 
this  competition. 

Applications  Available:  May  12.  1998. 

Deadline  for  Transmittal  of 
Applications:  July  2.  1998. 

Deadline  for  Intergovernmental 
Review:  August  31.  1998. 

Estimated  Number  of  Awards:  1. 

Maximum  Award:  Tne  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $650,000  for  any  single 
budget  period  of  12  months.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Reuster 

Page  Limits  Part  III  of  the  application, 
the  application  narrative,  is  wnere  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  an  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  70  double-spaced  pages 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  K  11"  (on  one  side  only) 
with  one-inch  margins  (top.  bottom,  and 
sides):  and  (2)  all  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  Ggures.  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit. 
the  application  will  not  be  considered 
for  funding. 

Project  Period:  Up  to  60  months. 

Absolute  Priority  2 — National  Center  on 
Dispute  Resolution  (84  326D) 

The  priority  for  the  National  Center 
on  Dispute  Resolution  in  the  notice  of 


final  priority  for  this  program, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

Applications  Available:  May  12.  1998. 

Deadline  for  Transmittal  of 
Applications:  July  2,  1998. 

Deadline  for  Intergovernmental 
Review:  August  31.  1998. 

Estimated  Number  of  Awards:  1. 

Maximum  Award:  Tne  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $500,000  for  any  single 
budget  period  of  12  months.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Renster. 

Page  Limits:  Pari  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  an  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  70  double-spaced  pages 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  X  11  '  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides):  and  (2)  all  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications:  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  HI.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Project  Period:  Up  to  60  months. 

Program  Authority:  Section  685  of 
IDEA 

S|)c<  !.ii  hiiui  rtliijii      Kt'st'dri  h  drui 
innov  iiliuii   1  0  lmpni\p  Vtvk  ps  and 
Kesuits  till  (  tiildn'n  V\ith  Disabiiitirs 
(CH)  \  Nm    ha    )J4 

Purpose  of  Program.  To  produce,  and 
advance  the  usq  of,  knowledge  to:  (1) 
improve  services  provided  under  IDEA, 
including  the  practices  of  professionals 
and  others  involved  in  providing  those 
services  to  children  with  disabilities; 


and  (2)  improve  educational  and  early 
intervention  results  for  infants,  toddlers, 
and  children  with  disabilities 

Eligible  Applicants  State  and  local 
educational  agencies:  institutions  of 
higher  education:  other  publii  agencies; 
private  nonprofit  organizations,  outlying 
areas;  freely  associated  States;  Indian 
tribes  or  tribal  organizations;  and  for- 
profit  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77.  79.  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for    • 
this  program  in  34  CFR  Part  324 

Note:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

Absolute  Priority:  IXncted  Research 

Projects  ( 84 . 3  24D).  TTie  priority  for    ^ 
Directed  Research  Projects  in  the  notice 
of  final  priority  for  this  program 
published  elsewhere  in  this  issui-  of  the 
Federal  Register  applies  to  this 
corn  petition 

Under  this  Directed  Resean  h  Protects 
priority,  a  research  proje<:t  must  addrf»ss 
one  of  the  eight  focus  areas.  Following 
is  the  pertinent  information  for  each 
focus  area: 

Applications  Available  May  12,  1998. 

Deadline  for  Transmittal  of 
Applications:  June  19,  1998. 

Deadline  for  Intergovernmental 
Review:  August  20.  1998. 

Focus  1 — Beacons  (>f  ExcpiJenc  f 

Estimated  Number  of  Awards:  3. 

Project  Period  I'p  to  36  months. 
Following  the  set.ond  vear  of  the 
project,  the  Se<:re!arv  may  fund  an 
optional  six-month  period  for  additional 
dissemination  actu  ities 

Focus  2 — The  Sustainability  of 
Promising  Innovations 

Estimated  .Vu/rther  -)'  Awards:  3. 
Pro/ect  Penod   I  p  to  48  months. 

Focus  3 — Resean.h  on  Improv  ing 
Reading  Comprehension  Results  for 
Children  with  Learning  Disabilities 

Estimated  Number  of  Awards.  3. 
Project  Period:  Up  to  36  months. 

Focus  4 — Studying  Models  That  Bridge 
the  Gap  Between  Research  and  Practice 

Estimated  Number  of  Awards  ^  J. 
Project  Period  Up  to  46  months. 

Focus  5 — Inclusion  of  Students  with 
Disabilities  in  Large-Scale  Assessment 
Programs 

Estimated  Number  of  A  wards:  3. 
Project  Period:  Up  to  36  months. 
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Focus  6 — Synthesize  and  Communicate 
8  Professional  Knowledge 

Base:  Contributions  to  Research  to 
Practice 

Estimated  .Sumber  of  Awards.  3. 

Projecrt  Period:  Up  to  24  months. 
During  the  second  year  of  the  project, 
the  Secretary  may  fund  an  optional  six- 
month  period  for  additional 
dissemination  activities 

F(x;us  7 — Improving  the  Delivery  of 
Special  Education  and  Related  Services 
or  Earlv  Intervention  Services  to 
Children  Who  Are  English  Language 
Learners 

Estimated  Number  of  Awards  3, 
Profect  Period:  L'p  to  36  months. 

Focus  8 — Educating  Children  with 
Disabilities  in  Inclusive  Settings 

Estimated  Number  of  .Awards.  3 

Protect  Period:  Up  to  36  months. 

Ma.ximum  Award  for  All  Focus  Areas: 
The  Sec;retarv  rejects  and  does  not 
consider  an  application  that  proposes  a 
budget  exceeding  $200,000  for  any 
single  budget  period  of  12  months.  This 
maximum  award  applies  to  any 
application  for  any  Focus  area  The 
Secretarv'  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits  for  All  Focus  Areas:  Part 
in  of  the  application,  the  application 
narrative,  is  where  an  applicant 
addresses  the  selection  criteria  that  are 
used  bv  reviewers  in  evaluating  an 
application,  .^.n  applicant  must  limit 
Part  III  to  the  equivalent  of  no  more  than 
50  double-spaced  pages  using  the 
following  standards  (1)  A  "page"  is  8 
X  11"  (on  one  side  only)  with  one-inch 
margins  (top,  bottom,  and  sides);  and  (2) 
all  text  in  the  application  narrative, 
including  titles,  headings,  footnotes. 


quotations,  references,  and  captions,  as 
well  as  ail  text  in  charts,  tables,  figures, 
and  graphs,  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  18  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch 

The  page  limit  does  not  apply  to  Part 
1 — the  cover  sheet;  Part  II — the  budget 
sec-lion  (including  the  narrative  budget 
justific^tionl;  Part  IV— the  assurances 
and  certificjations:  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III,  If  an  application  narrative 
uses  a  smaller  pnnt  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  wi!!  not  be  considered 
for  funding 

Program,  .■\uthontY:  Section  672  of 
IDEA 

For  Application  Information  Contact: 
For  the  pnonties  under  the  Special 
Education— Technic;al  Assistance  and 
Dissemination  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
and  the  Special  Education — Research 
and  Innovation  to  Improve  Results  for 
Children  with  Disabilities,  contact  the 
U.S.  Department  of  Education,  600 
Independence  Avenue  S  W  .  room 
3.t2~.  Switzer  Building.  Washington, 
DC  20202-2734.  Telephone:  (202)  205- 
8038  FAX:  (202)  20,5-8105.  Internet: 
Debra__Sturdivant@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDDl  may  call  the  TDD  number:  (202) 
205-8953. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 


alternate  format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
calling  (202)  205-8113. 

Electronic  ,\ccess  to  This  Dtx  ument 

.\nyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register  in  text  or  portable 
di>i  unien;  fcnnat  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites; 

http://ocfo.ed.gov/fedreg.htm 

http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  vdth 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  p>df,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
RpRLster 

■ja;.'!-   April  28,  1998. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Special  Education — Research  and 
Innovation  to  Improve  Services  and  Results 
for  Children  with  Disabilities,  84.324;  and 
Special  Education— Technical  Assistance 
and  Dissemination  to  Improve  Services  and 
Results  for  Children  with  Disabilities,  84.326) 
luditb  t   Heuinann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  98-11721  Filed  5-1-98;  8:45 "am) 
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24  CFR  Part  203 

Authority  To  Reduce  FHA  Mortgage 
Insurance  Premium  (MIP)  for  Mortgages 
on  Single  Family  Properties  in  Central 
Cities;  Proposed  Rule 
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Df^PARTMEN"  ..^t   HOUSlNi.  ANI- 
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.'4  r.i-H  P,ir'  :0.i 

[Dt-  kfl!  N.      ►M    4.-i4-P-011 

PiN  /'>(,;    AMI'  ' 

Authv.f'tv   '   '  MfKliii"  fl  f-HA  Mortqaqp 

insuranf  »»  Prf*nnuni  t'.f  Mi:>r1qaqes  afi 
Sinqw  ^.irTiiiy  P'nt>*'rt!>»**  ''"■  Cw!!''al 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Proposed  rule. 

Su*«»MA>J>^    This  proposed  rule  provides 
ex,  !  ithority  for  a  reduced  FHA 

single  family  mortgage  insurance 
premium  (MIP)  for  properties  located  in 
central  cities.  The  purpose  of  this  rule 
is  to  help  increase  the  homeownership 
rate  in  areas  of  the  country  where  the 
homeownership  rate  is  low. 
DATES:  Comment  due  date:  July  6.  1998. 

A00RE88E8:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 
Division,  Office  of  the  General  Counsel. 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington.  DC  20410 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each  comment 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
eastern  time  at  the  above  address. 
POfl  FURTHER  INFORMATION  CONTACT:  John 
J.  Coonts.  Uirectur.  Office  of  Insured 
Single  Family  Housing,  Room  9266, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  IX  20410,  telephone 
(voice)  (202)  708-3046.  (This  is  not  a 
toll-free  number.)  Hearing-impaired  or 
speech-impaired  individuals  may  access 
the  voice  telephone  listed  by  calling  the 
Federal  Information  Relay  Service 
during  working  hours  at  1-800-877- 
831Q 

Si>"';  tMt  N' *'i'  Nt    "MA- on:  Three 
tinios  during  I'resiUuut  Clinton's 
administration,  FHA  has  reduced  the 
up-front  mortgage  insurance  premium 
(MIP)  for  single  family  mortgages  below 
the  level  permitted  by  statute.  In  1994 
(through  Mortgagee  Letter  94-14).  FHA 
reduced  the  MIP  from  the  then- 
applicable  statutory  maximum  of  3.0% 
to  2.25%.  FHA  further  reduced  the  up- 
front MIP  for  first-time  homebuyers  who 
have  received  homeownership 
counseling  to  2.00  (Mortgagee  Letter  96- 


48)  and  from  2.00  to  1.75%  (M     um^-v 
Letter  97-37).  These  measures  ■a  .rt' 
designed  to  boost  the  Nation's 
homeowTiership  rate,  particularly 
among  those  who  are  most  likely  to 
have  difficulty  paying  closing  costs, 
without  adversely  affecting  th*^  aftuarial 
soundness  of  the  Mutual  M  r'ti-ij^*' 
Insurance  Fund.  The  hom>     a    .rship 
rate  for  1997  was  65.7  pen  t        •:.• 
highest  annual  rate  in  Anur    an  •    .!   r, 
due  in  part  to  these  and  othwr  niaasurws 
adopted  as  part  of  the  National 
Homeownership  Strategy  of  the 
National  Partners  in  Homeownership 
initiated  by  HUD. 

The  homeownership  rate  in  cities, 
however,  continues  to  lag  far  behind  the 
rate  in  suburbs — 49.8  %  compared  to 
72.1%  as  of  )une  1997.  President 
Clinton  addressed  this  problem  in  his 
June  23,  1997  remarks  to  the  United 
States  Conference  of  Mayors  in  which 
he  announced  an  Urt>an  Homestead 
initiative  to  help  Americans  become 
homeowners  in  cities.  In  announcing 
one  part  of  the  initiative.  President 
Clinton  stated: 

But  you  and  I  know  not  enough  homes  are 
in  our  cities.  In  the  last  4  years,  we've 
reduced  FHA  mortgage  premiums  three 
times,  to  lower  the  average  closing  cost  on  a 
new  home  by  SI. 200.  That's  made  a  lot  of 
difference  to  a  lot  of  young  p>eople,  and  I'm 
proud  of  that.  Today,  were  going  to  cut  the 
premium  another  $200  for  people  if  they  buy 
homes  in  our  central  cities.  This  will  bring 
the  total  reduction,  since  we  took  office,  of 
closing  costs  to  those  families  to  $1,400.' 

In  tnis  rule.  FHA  proposes  to  carry 
out  the  President's  pledge  of  an 
additional  $200  estimated  savings  for  a 
typical  central  city  homebuyer  by 
authorizing  a  reduced  premium — for 
those  who  would  otherwise  qualify  for 
the  1.75%  premiiun — of  1.50%  for 
homeowners  in  a  central  city.  The  rule 
would  not  establish  a  sf)ecific  MIP  level 
for  central  cities,  but  would  generally 
permit  FHA  to  establish  an  MIP  level  for 
a  central  city  property  that  would  be  up 
to  25  basis  points  lower  than  the  MIP 
that  would  otherwise  be  due.  The  rule 
would  define  a  central  city  as  any  city 
or  county  that  meets  the  definition  of 
"metropolitan  city"  or  "urban  county" 
for  purposes  of  HUD's  Community 
Development  Block  Grant  (CDBG) 
program;  i.e.,  any  CDBG  entitlement 
grantee. 

This  definition  is  deliberately  broad 
to  ensure  that  all  areas  that  may 
experience  a  lower  homeownership  rate 
due  to  urban  location  will  benefit  from 
a  reduction  in  MIP  level.  Because  the 
definition  is  based  on  well-established 
boundaries  for  existing  governmental 
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•  risii,'  i.i':,\  ;.';,i'  ,ir»'  alr^adv  (is»'d  for  a 
:::ai()r  Hi  1)  prtivirarr.    the  definition  will 
avoid  ttu-  '  onfusior.  that  might  ans*'  if 
new  Imtfs  v\f»rt'  (irawi;  suleiv  for  MIP 
purpiiscs   lilt'  ^!»^f;r.;t!on  pn)posed  m 
the  r'..i^•  is  I  U'ar  aisil  v  oncise  aiici-  ■ 
unhif  some  otiier  possittie  afiproae  hes 
that  werv  (  orisnit'rvd--  lends  itself  to 
(•fff<  tivf  '.  iin:p!,'er  trai  ii;n^  that  wii! 
eiiat'ie  VWA  '"  stuciv  and  e\ahiate  tfie 
t'ffHi  t  t)!  :nt'  MiF'  rvdiu  tioii 

y\i.\  has  I  om  liitied  that  the  proposed 
d-i'Tmifioii  of  (  eiitra.  i  ities  will  peniiit 
FHA  to  rvniiii  e  th.e  apfniiit  MIP  to 
1  ''lO'it,  fnr  a  firs'  time  tioiiiebuyer  who 
:.is  re,  f;\ei.l  pre-punhase  counseling. 
wfiile  a;s()  periiiittinK  FHA  to  maintain 
!::»■  M'.itiiai  Miirt^a^e  Insiirani  e  Fund  on 
ti:;  ai  'i.ar;fi;;%  s(i;:nd  t^asis  and  in  excess 
.'t  •;:>■  \h\\.\U>r\  ,  afii!ai  rt-Hju:  r»>inent 

hmdiHRs  and  ( certifications 

Ht'gulat->r,  h  rxibility Act 

The  Sfi  -etarv,  in  accbrdani  v  wi;h  ttie 
Regulator*  F  lexibilitv  .^<  t  i'.  I    S( 
605(b)).  fi  1^  n-\  lewed  and  approved  this 
proposi-t'.  r  .e  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  signifu  ant 
economic  impiact  on  a  substantia! 
number  of  small  entities.  In  this  rule, 
}'}L\  proposes  to  carry  out  the 
i  T'  s  dent's  pledge  of  an  additional  $200 
estunateff  s^n  :ni.;'-.  for  a  typical  central 
(•it\  ridrnetiuve:  L;,  authorizing  a 
.-edui  ei;  ;  remium — for  those  who 
•Aouid  ii'tierwise  i^iialifv  for  the  1  "'i'X, 
;,re:n.;.;:,      ol  ',   ^u  v    fiir  homeowners  in 
a  central  city.  The  ruie  will  fiave  n.n 
adverse  or  disproportioiiati-  «  onomir 
impact  on  small  entities.  Small  entities 
are  specifically  invited,  however,  to 
comment  on  whether  this  rule  will 
significantly  affect  them   and  persons 
are  invited  to  submit  comments 
according  to  the  instructions  ii.  t.he  DATE 
and  ADDRESSES  se<  tions  in  the  iir>amble 
of  Ihis  pruposeU  mie. 

Environmental  Impact 

This  proposed  rule  is  exempt  from 
environmental  review  ret;  nr»:nents 
under24CFR50.19(c)(fi    Tha! 
exemption  applies  to  various  rate  and 
cost  determinations  and  'e!  I'e  ? 
administrative  or  fiscal  requirements  or 
procedures  which  do  not  constitute  a 
development  decision  that  affw  ts  the 
physical  condition  of  spei  ifu  prciei  t 
areas  or  building  sites.  The  sole  impact 
of  the  proposed  rule  would  be  to  permit 
a  reduc  et!  MiP  level  for  homes  in  central 
cities. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
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substantial  direct  effects  on  States  o,'- 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  vanous 
levels  of  government.  No  programmatn 
or  policy  changes  will  result  from  this 
nile  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

L'nfundfd  Mandates  Rpform  Art 

Title  II  of  the  I'nfunded  Mandates 
Reform  Act  of  1995  I  Pub   L,  104-4. 
approved  March  22.  1995]  (LMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
reguiaton,'  actions  on  State,  loc^l,  and 
tribal  governments,  and  on  the  private 
sector   This  rule  does  not  impose  an\ 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
L'MR.A 

Catalog 

The  Catalog  of  Federal  Domestic 
.Assistance  number  for  the  basic  FH.'K 
single  family  mortgage  insurani:e 
program  is  14.117. 


List  of  Subjects  in  24  CFTl  Part  203 

Hawaiian  .Natives  Home 
improvement,  Indians — lands.  Loan 
program.s — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements,  Solar  energv 

Accordinglv,  the  Department 
proposes  to  amend  24  CFR  part  203  as 
follows: 

PART  20a— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1  The  authority  citatK.n  to:  .^4  i:FR 
pan  203  continues  to  ,-ead  as  follows: 

.Authontv  1,;  r  S  C   ""Oy   1710,  1715b  and 

ri5u    42  ISC   J535fO 

2  Section  203,284  is  a  men  dec  by 
adding  a  new  paragrap.f-i  ;;:  ;o  reart  as 
follows 

§  203.284    Calculation  of  up-front  and 
annual  MIP  on  or  after  July  1 .  1 99 1 
»         •  ■  •  * 

ii!  Centra!  cities  If  the  mortgakje  is  on 
propertv  m  a  central  citv    'lie  Spi  re*a-\- 
may  establish  the  perrer.tage  usea  to 
calculate  up-front  MIP  level  at  a  rate 
that  is  up  to  25  basis  points  lower  than 
the  rate  used  to  i:alcu!ate  MIP  for  a 


•!  parar  .e  -   — taee  on  property  that  is 
11    :.  a  re: -ra.  -it)    For  purposes  of  this 
section,  "central  dty"  means  any  city  or 
county  that  is  included  in  the 
definitions  of  "metropolitan  city"  or 
"urban  county  '  in  sections  102(4)  and 
102(6)  of  the  Housing  and  Community 
Development  Act  of  1974,  42  U.S.C. 
5302(4)  and  5302(6). 

3  Section  203.285(c)  is  revised  to 
read  as  follows: 

§  203.285     Fifteerv-year  rrvortgages 
Calculation  of  up-front  and  amua  Mic  on 
or  after  Decemt>ef  26    ■<  9S2 

*  *  ■  *  * 

(c)  Applicability  of  certain  provisions. 
The  provisions  of  §§  203.261.  203.262. 
203.264,  203.265,  203.266.  203.267, 
203.268,  203.269,  203.280,  203.282, 
203.284(c).  203.284(g)  and  203.284(i)  are 
applicable  to  mortgages  subject  to 
premiums  under  this  section. 

•  •        •        •        • 

riH'fi   March  27. 1998. 
An  Agno«, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing-Deputy  Federal  Housing 
Commissioner. 

(PR  Doc  98-11792  Filed  S-1-98;  8:45  am) 
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REMINDERS 

The  i!e"is  '.'^  "^is  ■  s*  Aefe 
eO''or:ai'>   co-^Diiec  as  a"  a- 
':  ^'ece'a   ^egiste.'  ^se'S 

'his  !:$•  has  10  >ega. 
'-c'Titicahce 


RULES  GOING  INTO 
EFFECT  MAY  2,  1998 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Hega"as  anc  -na'^ne  oa-aoes; 

■-'arxer  Ehdufo  hvaroDiane 
'aang  ooa"  even* 
D'_iDiishec  i  6-98* 

RULES  GOING  INTO 
EFFECT  MAY  4,  1998 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Agr!Cu!'ura'   CO^.-^CXli'ses, 
laboratory   Jesting  service 

tees,  publisheo  4-2-98 
Grapes  grown   in-^ 

California   DuWishec  4  3-96 
OnKjns  grow'"  m 

Texas    puDlisheo  4  3  9g 

BUND  OR  SEVERELY 
DISABLED,  COMMITTEE 
FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE 
Comminee  for  Purchase 
From  People  Who  Are  Blind 
or  Severely  Disabled 
^a.'ts  Wagner-OOav  D'':3gra— 

""tsceiianeous  a'^enaments, 

DuDhshec  4-3  98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

A  '  pollution  contro^    ^:ev> 
■"o'or  vehicles  anc  e-'gmes: 
■■''spectiori  '^lam'enance 
D'ogra-n  reauirer^ents:  orv 
Poa'C  aiagnos'ic  checks; 
ouDlishec  S-4-98 

Ar  a;jai!*v  mDie-Tientahon 
p:ans    ap-provai  ana 

prO~'jiga"iOn     var'OoS 

States 

Delaware    :;'jDi.snec  4-3-98 

Minnesota,  etlective  cate 
correction:  pubhshec  5  4- 
98 
Air  quality  piannng  :x.'poses. 

designation  oi  a^eas 

New  Jersey:  correction; 
puOiished  5-4-98 

Texas,  correction;  published 

5-4-98 

Ha^a'Oous  was'e 

State  unoergrounc  storage 
tank  program  approvals— 


Distnc  o'  Coiu'nbia 
correction    Dubi'S'-'ec  5- 
4  98 
Pes' cioes    toierances  "•  'ood, 
an^-na    'eecs    anc  'aw 
ag'iCui'^ra'  cc^-^oat'ies. 

AzoxystroC"'" 

Correction     CuDi  SheC   5-4 
98 
Cydanilide 
Correction;  c^Dnsnec  5-4- 
98 
'  :KXt  DacKagmg 

.'noregna'ec  wi'f-    -sec 
'epeiien'    ijriscict'On 
•ransfe'^ec  'c  ^Da 
pupiishec  3  4-98 
•nioaciopnc 
Correction    d.jD^  snec   5.: 
98 

MyCiODU'a'^i 

Cor'ectio'    Dubiished  5-4- 
98 
Superfunc  progra~ 
Nationa'  oi^  anc  hazaroojs 
suDstances  contmgencv 
plan— 

Nationa    p^'On;  es  nst 
•       upca'e    pi;:?'ishec  4-3 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
^adio  stations    'apie  of 
assign~.e"'s 

Minnesota    puDhsnec  4-8-98 
Oregon    puDiishec  48  98 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
"'eeoo""  0'  ^n*oi'"~iation  Ac" 
■npie'^en'a'ior'    ojoiisr^ec  4 
3-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Ani'-ia.  drugs    'eecs    a'-'C 
reia"ec  orocoCi. 
Nevv  d'jg  apDicat'Ons  — 
Moneys  '     DjDMS'^ec  5-4- 

•-"'OOC'C'    DuDiisnec  D-4-d8 
G^AS  0'  D'O'  sanc'^oned 
ingredients 
Lipase  enzy-ie  Dfepa'ation 

from  rhizopus  niveus; 

published  5-4-98 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Alie's 
LaPO'  -eniftcanc  Dfjcesi 

for  De'~'ane"' 

e'~iDiCy'"'en-    'esearcne's 

enpioyec  D.  coiieges  and 

universities,  etc 

pubfishec  3-20-98 

TRANSPORTATION 

DEPARTMENT 
Federal  Aviation 
Administration 

Arrtorhi^ess  effectives. 


BntiSh  Ae-DSDa^e    ;  ..D'.snt-^ 
3-3C  -8 

Domtef;  pubbshed  3-30-98 
Eufocopter  Frarx*; 
published  4-17-98 

Saa^    Published  3-30-98 

TRANSPORTATION 

DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  sa'p-. 

Vo!i-.""a'.  s:'eci' cations  ana 
s'anca-as    e-       penodic 
.-..■ca-es.  published  2-17- 


COMMENTS  DUE  NEXT 
V^'EEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketir>g 
Service 

"aisns  P':x)j::ec  "o-^  grapes 
g'ow-  .-    lan'o^-'B 
co-.-no'^'s  -:je  -.  5-11-98; 

D'jDiiS^ec  :•■  ■C>98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
inspection  Service 

Nationa   Poultry  Improvement 

Plan 

Ostrichres    ;x>~~ents  due  by 
5-11-98    ;  .r  s-ed  3-12- 
98 

AGRICULTURE 
DEPARTMENT 

Commodity  Crean 
Corporation 

i_oa'  anc  Purchase  programs: 

Cooperative  marketing 
assooatons  program; 
comnients  due  by  5-11- 
98    n,::s-e:  4-9-98 

COMMERCE  DEPAR'MEN^ 

Census  Bureau 

Fore  c'   ■■ane  fatistics: 
Foreign  military  sales 
shipments;  value  reporting 
requirement;  comments 
due  by  5-15-98;  published 
4-15-98 

COMMERCE  DEPARTMFN-^ 

National  Oceanic  ano 
Atmospheric   Aomintst'-at-o'- 
hisnery  conservation  ana 
management: 

Alaska;  fishenes  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  by  5-15- 
98;  published  4-30-98 
Canbbean,  Gulf,  and  South 
Atlantk:  fishenes — 

Gulf  of  Mexico  reef  fish 
and  red  snapper; 


cunrnents  due  Dy  >l«- 

98;  published  4-14-98 
West  Coast  States  and 
Western  PactfK: 
fishenes — 
Western  Pactfic 

bottomfish;  comments 

due  by  5-11-98; 

published  3-26-98 

COMMOD-''-  P;„'.,ciES 
"IRADING  COMMiSSiOK 
Co-'-.O-,    ;   .:-o-  gi-    -   ■• 

Minimum  financial 
requirements  tor  futures 
convnission  merchants; 

-f>-i~p~*?  -iue  by  5-15- 
A"    ;o;    s-ec  3-16-98 

OEPENSE   DEPAP'MEN' 

A^vj.s.tiU''    eguid'iK>'ii> 

Veterans  emptoyment 
emphasts;  comments  due 
by  5-11-98;  published  3- 
11  98 
Collection  from  third  party 

payers  of  reasonable  costs 

of  healthcare  services; 

comrr>ents  due  by  5-11-98; 

:    n c-p-  3-10-98 

t:NVlRONME^^■AL 

pocEc^OK  *gfn:> 

Air  programs,  approval  and 
promutgation:  State  plans 
for  designated  taolrties  and 
pollutants 

Pennsylvania;  comments 
due  by  5-11-98;  published 
4-10-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arkansas,  comments  due  by 
5-11-98;  published  4-10- 
98 
Pennsylvania;  comments 
due  by  5-11-98;  pubhshed 
4-10-98 
Utah;  comments  due  by  5- 
14-98:  published  4-14-98 
Toxic  sut)stances: 
Testing  requirements — 
Biphenyl.  etc.;  clarification; 
comments  due  by  5-11- 
«J8:  published  2-5-98 
-  EDERAL 
COMMUNICATION? 
COMMISSION 
Radio  stations;  tat>le  of 
assignments: 

Indiana;  comments  due  by 
5-11-98;  published  4-8-98 
Tennessee;  comments  due 
by  5-11-98;  published  4-8- 
98 
Texas:  comments  due  by  5- 
■18;  published  4-8-98 

^EDEe;AL   BESERVF 

S''S"'EM 

Consumer  leasing  (Regulation 
M): 


IV 
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Disoiosuia  roquifeiTients, 
delivery  by  electronic 
communication,  comments 
due  by  5- '5-98;  published 
3-25-98 
Electronic  lund  translers 
(Regulation  E) 
Disclosure  requirements; 
delivery  by  electronic 
communication,  comments 
due  by  5-15-98.  published 
3-25-98 
Point-ol-sale  debit  card  and 
toreign-initiated 
transactions;  daims 
investigation  extended 
time  periods  eliminated; 
comments  due  by  5-15- 
98;  published  3-25-98 
Equal  credit  opportunity 
(Regulation  B): 
Disclosure  requirements; 
delivery  by  electronic 
communication,  comments 
due  by  5-15-98;  published 
3-25-98 
Truth  in  lending  (Regulation 
2): 

Disclosure  requirements, 
delivery  by  electronic 
communication;  comments 
due  by  5-15-98,  published 
3-25-98 
Truth  in  savings  (Regulation 
OD); 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  5-15-98,  published 
3-25^98 
GENERAL  SERVICES 
ADMINISTRATION 
Acquisition  regulations: 
Federal  supply  service 
contracts;  10-day  payment 
clause,  comments  due  by 
5-15-98,  published  3-16- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Personal  Responsibility  and 
Work  Opportunity 
Reconcihation  Act  of  1996. 
implementation: 
Computenzed  support 
entorcement  systems; 
comments  due  by  5-11- 
98.  published  3  25-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Pharmaceuticals  and  medical 
devices,  inspection  and 
evaluation  reports,  mutual 
recognition  o1  FDA  and 
European  Community 
Member  State  conlormity 
assessment 

procedures,  comments  due 
by  5-11-98;  published  4- 
10-98 


MtAL  I  H    AM)    Ml    MAS 

SERVICES  DEPA"-Mf  sT 
Health  Care  Fir\ancing 
Administration 

Medicare  and  Medicaid: 

Phystaans'  referrals  to 
health  care  entities  with 
which  they  have  financiaJ 
relationships,  comments 
due  by  5-11-98;  published 
3-10-98 
HOUSING  AND  l^*Has 
DEVELOPMENT 
DEPARTMt  S' 
Mortgage  and  loan  insurafx» 
programs 

Home  equity  conversion 
mortgage  program, 
consumer  protection  from 
excessive  lees,  comments 
due  by  5-15-98.  published 
3-16-98 
INTERIOR  DFPAn-MENT 
Indian  Affairs  B -'«.iu 
Indian  Self-Determmation  and 
Education  Assistance  Act; 
Tribal  sell-governance 
program;  comments  due 
by  5-13-98;  published  2- 
12-98 
INTERIOR  ■?F^\^''*AENiT 
Land  M.i   ,ig.-    «•    :  Bureau 
Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources,  protection 
against  drainage  by 
operations  on  neartDy 
lands  that  would  result 
in  lower  royalties  from 
Federal  leases, 
comments  due  by  5-15- 
98    published  2-24-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Aleutian  Canada  goose; 
comments  due  by  5-11- 
98;  published  4-9-98 

Servtc* 

Outer  Continental  Shelf;  oil, 
gas.  and  sulphur  operations: 
Postl— se  operations  safety; 
update  and  clarification; 
comments  due  by  5-14- 
98.  published  2-13-98 
Royalty  management; 
Oil  value  lor  royalty  due  on 
IrKJian  leases, 
establishment,  comments 
due  by  5-13-98;  putMished 
4-9-98 
If^ERIOR  DEPa^'M'^^NT 
National  Park  Sef«:^u 
National  Part*  System: 
Glaaer  Bay  National  Park, 
AK.  commercial  fishing 


activities;  comments  due 
Ijy  5-15-98;  published  10- 

INTFRiOO   DEPARTMENT 
Surface  Mining  Reciamatior^ 
and  Enlorcemeni  Office 
Permanent  program  and 
abandoned  mine  land 
redamalion  plan 
sutxnissions: 

Kentucky,  comments  due  by 
5-12-98;  published  4-27- 
98 
Mississippi,  comments  due 
by  5-14-98;  published  4- 
14-98 
Texas;  comments  due  t>y  5- 
14-98.  pu'      •  -    4-29-98 

JUSTICE  DEPARTMENT 
Drug   fc  nfofcenfn' 
Af)r->in.s!^rt!ion 

-•      ••      '  controlled 

substances: 

Modafinil,  placement  into 
Schedule  IV;  comments 
due  by  5-11-98;  published 

4-14-98 

^  AF40R    DEPARTMENT 
-•unsiOf'   rir^d  Welfare 
gone'lis  AdTiimsiratior 
Employee  Retirement  IrKome 
Security  Act: 
Emptoyee  benefit  plans 
established  or  maintained 
pursuant  to  co  ^ctrve 
bargaining  agreeiients; 
negotiated  rulemaking 
advisory  committee;  intent 
to  establish,  comments 
due  by  5-15-98;  published 

„  BMAP>    C^    CONljRESS 
Copv'^gf"    Vf'-'Cf     ^iDrary    o* 

Congress 

Copyright  office  and 
procedures: 
Speaal  services,  lees; 
comments  due  by  5-11- 
qfl    Ddhlished  4-1 -98 

INTEPIOP   OFPAB-MENT 
National  IndidP  :;.aming 
Commission 

Indian  Gaming  Regulatory  Act: 
Class  II  gaming  operations; 

tntjal  self-regulation; 

certification  process. 

comments  due  by  5-11- 

98;  published  3-12-98 
Class  III  gaming  operations; 

tnbal  self -regulation; 

certification  process; 

comments  due  by  5-11- 

98.  published  3-12-98 

SMALL  BUSINESS 

ADMIN'S'RATiON 

Small  business  size  standards: 
Nonmanufacturer  rule, 
warvers — 

Towers,  telephone  and 
telegraph  apparatus, 


etc  ;  comments  due  by 
5-14-98    DoDMSieo  4-2:^ 

SOCIAL  SECURITY 
ADMINISTRATION 
ooua.  sew-Mty  Denetits: 
Federal  old  age.  survrvors 
and  disabititv   nsorance — 
Endocrine  ^,s;e"^  ^r-)a 
obesity  impairTients, 
revised  medical  cntena 
for  determining 
disability;  comments 
due  by  5-11-98; 
;-.,biis'-f-c!   ?  ••  98 

-TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Alternative  convention  tonnage 
thresholds,  comments  due 
by  5-15-98,  published  2-4- 
98 
Drawbndge  operations: 
New  Jersey,  comments  due 
by  5-11-98,  published  4- 
10-98 
Ports  and  waterways  safety: 
Pnnce  William  Sound.  AK; 
port  access  route  study; 
comments  due  by  5-11- 
98;  published  2-9-98 
Tank  vessels; 
Towing  vessel  safety; 
meetings,  comments  due 
by  5-11-98;  published  2- 
27-98 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

-<_'^-.r'''  'less   .:iifectives 
de  Havilland;  comments  due 

by  5-13-98,  Du&i'Shed  4- 

13-98 
AERMACCHI,  S.p.A., 

comments  due  by  5-12- 

98;  published  4-13-98 
Aerospatiale,  comments  due 

by  5-11-98;  published  4- 

10-98 
Airtjus;  comments  due  by  5- 

14-98;  published  4-14-98 
Avions  Pierre  Robin; 

comments  due  by  5-15- 

98.  published  4-20-98 
Boeing,  comments  due  by 

5-11-98;  published  3-26- 

98 
Bombardier;  comments  due 

by  5-14-98.  published  4- 

14-98 
British  Aerospace. 

comments  due  by  5-11- 

98;  published  4-9-98 
CASA;  comments  due  by  5- 

11-98.  published  4-9-98 
Cessna;  comments  due  by 

5-15-98;  published  3-19- 

98 
Construcciones 

Aeronauticas,  S.A.; 


comr^enfs  aoe  by  5-14- 
98    DuDliShed  4  14-98 

F.  -^Dresa  Brasileira  oe 
Aeronautica  S  A 
com-^ents  Oue  by  b-'5- 
98,  puDlishea  3-16  98 

Eurocopter  France 
cornnents  due  Dy  5  12- 
98,  published  3-1.3-98 

FoKker,  comments  due  by 
5-15-98  DuDltshed  4  i5 
98 

GKN  Westland  Helicopters 
L'.a  .  comments  due  Dy  5 
15-98.  published  3  16-98 

industne  Aeronautiche  e 
Mficcaniche  (i  AM  i  Moae 
Piaggio  p  !80  airplanes 
comme.nts  Oue  by  5  '  1 
98.  published  3  'i-98 

Lucas  Air;  comr^ents  aue 
by  5  11-98,  publishea  4- 
10-98 

McDonnell  Douglas 
comments  due  by  5-M- 
98,  published  3-26-98 

Mitsubishi,  comments  due 
by  S11-98,  published  4 
14-98 
Cass  D  airspace,  comments 

Oue  by  5  11-98,  published 

4  10-98 
Class  E  airspace,  comments 

due  by  5-11-98,  publishea 

3-23-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Consumer  information. 


Uiility  vehicle  iabei, 
comments  due  &y  5-''3- 
98,  puDhshed  4  '3  gg 
Motor  vehicle  satery 
standards 

Hydraulic  DraKe  systems— 
Antilock  Drake  system 
eouipment  in  medium 
aric  heav>'  vehicles 
comments  due  Dy  5^5 
98.  published  3-16-96 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety 
Liquefied  naturae  gas 

facilities,  safety 

standaras— 

National  Fire  Protection 
Assoaation  standard  tor 
production,  storage    and 
handling  of  liauefieo 
natural  gar    meeting, 
comments  due  Dy  S-15- 
98.  published  2-5-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations: 
Sealed  bidding  anc 
competitrve  proposals; 

comments  due  Dy  511- 
98,  published  3-ii-98 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  wtiich 
have  become  Federal  laws,  i 


may  be  used  m  coniu'^CiO'' 
with  "PLUS"  (Public  .aws 
Update  Services  or'.  202- 52 > 
6641    This  list  IS  aisc 
available  online  at  httoV/ 
wwv*  nara  gov  fedreg 

"^he  teir"  o*  lavfs  is  no' 
published  ir  the  Federai 

Register  du*  ^hv  De  ,:)roe"^.'; 
m  '  siiD  iaw"    aooividuai 
Da"iphiet,  torr^  fro'-  'he 
Superintenoen'  o'  Docu'^-e'^'s 
U  8    Governmen-   Pnntmg 
Office,  yVashingtor    DC  204  02 
(phone,  202-512-^808.     'he 
tex'  will  also  De  "laae 
available  or  the  ;n'er'~.e'  ''om 
GPC  Access  a'  hnc 
ww^  access  gpc  gov  su    3ck,x 
Some  laws  may  no'  ye'  t>e 
avaiiaDie 

H.R,   1116/P,L,   105-166 
To  provtoe  lor  the  convevance 
of  the  'eversionarv  mteres'  o' 
the  United  States  ir  certair 
lands  to  the  Clint  iooepenoen- 
School  District  anc  the 
Fabens  inoepenoen-  Scha> 
District    (Apr    24     1998     "2 
Stat    46; 

H  R,  2843/P.L.   106-170 
Aviation  Medicai  Assistance 
Act  of   ^998  (Apr    24     '  998 
■"2  Slat   4  7, 
H.R.  3226r^.L    105-171 
To  authonze  the  Secretary  ot 
Agriculture  tc  convev  cetain 
lands  and  improvements  i'' 
the   State  of  Virginia    anc  t,3' 
other  ourooses    sAo'    24 
'998,  "2  Stat,  50 


S    493  P  . 


■OS-  •-: 


.Viretess  Telephone  Protection 
Act  (Apr.  24.  1998;  112  Stat. 
53) 

S  1178/P.L.  10S-173 

To  amend  the  Immigration 
and  Nationality  Act  to  modify 

a"C  eite^ic  ""f  .  sa  waiver 
Diij'  D':,>3'a-     .-.:"■  '0  provide 
' -y  "-.e  ,..,-> be -on  of  data  wrth 
'es:>*K,-  ':   *•  >  number  of 
-,  J--— -i.Q  an-s  wh:  remain  in 
■-■I-  .."•^•■f^z  States  after  tfie 
>:-%o>'a'<or  of  tfw  period  of  stay 
awthor.jeK-  t:>v  the  Attorney 
Ge-e-a      A.,.    27.  1998;  112 

e.g.  C^. 

;  ast   1  IS!    \pr',:   ^  •     '  ■■j'-ty 


Public  Laws  Electronic 
Notification  Seirvice 
fPENS) 


PENS    i  a  "et  electronic  rnail 
notification  service  of  r>ev^ 

suDscnt-e    se"'."  ■-   "''a.   'o 
li8tDroc<3>etc  tec  gov  w-   ---f 
ter    '-•essape    sub*cnt>e 
PUBLAWS-L     .:>,r   -a-'e) 

Note    '"liS   >*»-.'i.  e   ■•-   •-•■.-■. 
fo'  i;    "nai    '!0--«tL.a'>,:r    .■  ■•e<» 
puDiic  laws    '  ^  (■  'fi'   y  i?*^ 
IS  io'  a.aiiaDKi  ••     >,jj'-   ""  • 
sfr-..,,;>    PENS  .^i-'.,:-'    -s..-.-id 
tc  s:''ec-t>c  ina,ji'.*»;  ^f*-^^  to 
this  aO'a'bSi 


t^ 


VI 
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CFR  CHECKLIST 


This  ch«*Iist.  prepared  by  the  Office  of  the  Federal  Register,  is 

poWished  ¥»eek»y  It  is  afriinged  m  the  order  ot  CFR  titles,  stock 

numbers,  prices.  arxJ  revision  dates 

An  asterisk  {')  precedes  each  entry  that  has  been  ssued  since  last 

week  and  whK:h  is  now  availaWe  (or  sale  at  the  Government  Pnnting 

Office 

A  chacWisI  of  current  CFR  voKjmes  cofrxjnsmg  a  compJete  CFR  set. 

•too  ^Jpears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

MtOmn.  which  IS  revised  monthly 

The  CFR  a  availaWe  free  orvline  through  trie  Government  Pnnting 

Office's  GPO  Access  Service  at  Mtp7Mirww  access  gpogov/nara/cfr/ 

tndex  html  For  mlormation  about  GPO  Access  ca»  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toJI  tree)  or  202-5 1 2- 1 530 

The  annual  rate  tor  subscription  to  ail  revised  paper  voMnes  a 

$961  00  domestic.  $237  75  additional  tor  foreign  maihng 

Mail  orders  to  trie  Supenntendent  of  Documents.  Attn  New  Orders, 

P  O  Box  371954.  Pittsburgh.  PA  15250-7954  A»  onjers  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account.  VISA.  Master  Card,  or  Discover)  Charge  orders  may  be 

letephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday.  at  (202) 

512-1800  from  8  00  a  m  to  4  00  p  m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  51 2-22S0 

Titto  Sioek  MumOer  Price       Rev««on  Daxx 

1.2  (2  Reserved)  (869-034-00001-1) 5.00      »Jan.  I,  19^- 

3  (1996  Comp4of ion 
ond  PoftJ  100  and 
101)  (86<MU2-00002-4) 20.00 

4  _ (869-034-00003-7)  7.00 

SParts: 

1-499         (869-O34-O0004-5)  35  W 

700-1 199  „ (86<MXi4-00005-3) 26  00 

1200-€nd.  6(6 
Peserved)    (869-034-00006-1) 3900 

TParls: 

1-26       ^ (869-034-00007-0)  2400 

•27-S2      (869-O34-00008-8)  30  M 

53-209     (869-034-00009-6)  20  00 

4400 
24.00 
33  00 
3100 
39  00 


'Jon.  1,  1997 
»Jan.  1.  1998 

Jon.  1,  1998 
Jon.  1,  1998 

Jon  1,  1998 


210-299    (869-034-00010-0) 

300-399    _ (869-034-00011-8) 

400-699     (869-034-000 1 2-6) 

700-899    (869-032-00013-1) 

900-999    (869-034-00014-2) 


•1000-1199 


(869-034-00015-1)  44.00 


•1200-1499 (869-034-00016-9)  3400 

1 50O- 1 899  (869-032-000 17-4)  53  W 

1900- 1 939  (869-034-000 18-5)  1 8.00 

1940-W49  (869-034-00019-3)  33  00 

1950-1999  „..  (869-0J4-0002O-7)  4000 

2000-€nd (869-034-00021-5) 24  00 

8  „....  (869-034-00022-3)  33.00 

•  Parts: 

1-199       „ „..  (869-032-00023-9)  39.00 

200-€nd  (869-034-00024-0)  33.00 

10  Pane: 

•0-50        (869-O34-00025-8)  39.00 

51-199 (869-O34-00026-6)  32.W 

200-499  (869-032-00027- 1)  30.00 

•500-€nd  „ (869-034-00028-2)  43.00 

11  (869-O34-00029-1) 19  00 


Jon  I, 
Jon.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jdn.  1, 
Jon  1. 
Jon  1. 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1. 


1998 
1998 
1998 
1998 
1998 
1998 
1997 
1998 
1998 
1998 
1997 
1998 
19<?8 
1998 
1998 


Jon.  1.  1998 

XXI.  1,  1997 
Jon.  1,  1998 

Jon.  1,  1998 
Jon  1,  1998 
Jon  1.  1997 
Jon.  1.  1998 

Jon.  1,  1998 


12 

1-199        (869-034-00030-4)  17.00 

20O-219 (869-034-00031-2)  21.00 

220-299  (869-032-00O32-8)  34.00 

300-499    (869-034-00033-9)  23  00 

500-599  (869-034-00034-7)  24.00 

600-€nd  (869-032-00035-2)  40  00 

1)  _..  (869-034-00036-3)  23  00 


Jon.  1, 
Jon.  1, 
Jon  1, 
Jon  1 
Jon  1 
Jon.  1 


1998 
1998 
1997 
1998 
1998 
1997 


Till* 


Stock  Numtw 


P'ice        Revision  Dal« 


14  Part*. 

1-59 _ (66*-H:.vi-ooc,r- 

60-139 'a<s*-0J4-O00i*-0 

140-199   „  .56*-C3-l-XC3«^8; 

200-1199    ^ft6•>-3ii-<IOCJf^-■) 

1200-€nd   ~ (86*-;;y-XCJ  -0) 


15  Parts 

•&-?«  

300-799... 
•800-€nd  . 

16  Parts: 

•0^999  

lOOO-^'vl 


5^*-:.'.2-ooo4:v-3) 

(8<y>-C34-0OC4<>-    ; 


17  Paris 

1-)99      .„ ,6&*-ai2-OCKM-4'' 

200-239 (86*-032-^3OO4<-:' 

240-€nd  56*-i332-00OS0-<i, 

18  Parts: 

1-399   

400-tnd      


5^*-€.'.:MMas2-2) 


19  Parts: 

1-140  i86'5>-C32-^XIOS>l) 

141-199  (86'iM332-000Si-9) 

200-fnd   (86SK;.32^X)05..'>-7) 


J'  X 
40X 
160C 
29  00 
23  00 

32  X 
23  X 

iC  X 

2100 

32  OC 
40  OC 

UX 

33  00 
30.00 
16.00 


K.  Parts 
.-J^V     .... 
40(M99.. 
50C-f'-- 


'  86*^132-0005^  51  26  X 

8*sM::32^XX)5'-3  -16  X 

5<^<?-C32-0OOS*- :  >  42.00 


21  Pans 

1-99  „ „ a^^'iKijr-OOOS'M))  2\J0D 

100-169  86*-<i32-00O6*>3)  27.00 

170-199     S<y>-u32-0006  -1) 28  X 

200-299   86*^32-00062-0) 9X 

300-499 .-..       869-032-000^>8)  50  X 

500-599 869-032-0)064-6)  28.00 

600-799  56*-G32-O006f^)  9.00 

800-1299      „ 86''-CJ2-aXi6<v2) 31«) 

1300-€nd   - 86<^a32-0006'-l) 13.00 

?2  Parts 

,-/W           v86*-CJ2-00068-9)  42.00 

300-£nd  (869-032-00069-7) 31J)0 

23       (869-032-00070-1) 26.00 

24  Parts: 

0-199             (86^^)32-00071-9) 32JJ0 

20(M99     (869-032-00072-7) 29i)0 

500-699  (869-032^XB73-5) 18.00 

700-1699  (869-C32^XX  .t-3)  42.00 

1700-Efxl (869-C32-O0C'vl) 18.00 

2-X)076-0) 42J0O 


25 


.{U<>- 


§§,  j.;-;60  (86*-a32^XlC^?-8j  21.00 

§§161-1  169  (869-0,32-X»7  8-6)  44.00 

§§1.170-1.300  (86*-C32-000^9-4)  31.00 

§§1.301-1.400  (869-032-00080-8)  22.00 

§§1.401-1440  (869^332-0006-6)  39.00 

§§1441-1.500  (869  032  00082-4)  22.00 

§§  1  501-1  640  (669-032-00083-2)  28.00 

§§  1  641-1.850  (869-032-00084-1)  33.00 

§§  1.851-1  907  (869-032-000&5-9)  34.00 

§§1908-1  1000  (869-032-00086- 7)  34.00 

§§1  1001-1  1400  (869-032-00087-5)  35.00 

§§1  1401-£nd  (869-032-00068-3) 45.00 

2-29      „ (869-032-00069-1) 36.00 

30-39     (869-S32-0O09O-5) 25  00 

40^9    (869-032-00091-3)  17  00 

50-299     (869-032-00092-1)  18  X 

300-499  (86'M;32-0009M))  33  X 

500-599 (869^:132-00094-^)  6X 

600-€nd    (869-032^X1095-3)  9  50 


X)r, 
jor 
jar 

Jon 


9<ye 

^998 

W8 

996 

■9Q6 


Jon  ■  i9<)8 

Xin  i  199' 

jar.  •  1996 

xjn  1  '998 

xm  )  1998 

Apr  1  199? 

ACK  !  1997 

1KP(  1  1997 


■P97 
1997 


Ap«  1  1997 

Af>(  1  1997 

Ap'  '  ^997 

Api  1  1997 

Apt  1  1997 

Ap(.  1,  1997 

Apr  1  1997 

Apt  I  1997 


Apr 
Apt 
Apr 


1997 
1997 

1997 


Api    1    1997 
Ap(    1    1997 


Apr    I, 
Ap(.  1, 

Apr.  1 
Apr.  I 


1997 
1997 

1997 
1997 


Apr.  1,  1997 

Apr  1  1997 
Ap<  1  1997 
Apr  1  1997 
Apr  1  1997 
Apr   1,  1997 

Apr.  1.  1997 


Apr 
Apr 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apt  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apr  i 

Apr  ! 

Apr  1 

'Apr  1 

Apr  1 


1    1 


997 
997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1990 
1997 


2'  Pans 


Jon.  1.  1998 


l-iW 


.  (869-€32-0009(!^)  48  00         Apr.  1.  1997 
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Vll 


Title 


Stock  Number 


2X^f od   .._ (869-332-00097-2) 

28  Parts:  

1-42  (869-032-00098-1) 

43-end  (869-032-00099-9) 

29  Parts: 

0-99         (869-032-00100-5^ 

100-499  (869-032-00101-4) 

500-«99  (869-032-00102-2) 

900-1899     (869-032-00 103-1) 

1900-191C(§§1900to 

1910999)  (869-032-00104-9) 

1910  (§§1910  1000  to 

end)  _..  (869-032-00105-7; 

191 1-1925  (869-032-00106-5) 

1926  (869-032-00107-3) 

1927-£r>d (869-032-00 10&-1) 

30  Parts: 

1-199      (869-032-00109-0) 

200^99  (869-032-001 10-3) 

700-ErK3    (869-032-00 n  1-1) 

31  Parts: 

0-199      „ (869-032-001 12-0) 

200-tryJ   (869-032-OGl  i >«) 

32  Parts: 

1-39  Vol  I 

1-39  vol  II 

1-39  Vol.  Ill 

1-190    (869-032-00114-6) 

191-399  (869-032-001 15-4) 

400^29    „ (869-032-001 16-2) 

630-699  „ (869-032-001 17-1) 

700-799  (869-032-001 18-9) 

800-£rK3   (869-032-00119-7)  . 

33  Parts: 

1-124  (869-032-00120-1) 

125-199  „....  (869-032-00 12 1-9) 

200-frxj  (869-032-00122-7) 

34  Parts: 

1-299      (869-032-00123-5) 

300-399  (869-032-00124-3) 

400-£nO   (869-032-00125-1)  . 


Jury  1  199? 

July  1  1997 

July  1.  1997 

.(869-032-00126-0) 15.00         July  1,  1997 


PrtCB 

17.x 

36X 
30.x 

27.00 
12.00 
41.00 

21  X 

43  X 

29,X 
19.00 

31  X 
40X 

33X 
28  X 

32  X 

20X 
42  X 

15.00 
1900 

18.x 
42X 
51O0 
33,X 

22  X 
28  X 
27X 

27  X 
36,X 

31X 

28, X 
27  X 
44.x 


Revision  Date 

Api    i    1997 


Title 


Stock  Numbe' 


July  1 
July  1. 

July  1 


1997 
1997 


July 
July 
July 

July 


1    1 
1,  1 


1997 
997 
997 
997 


1997 


July  1,  199? 

July  1  1997 

July  1.  199? 

July  1,  1997 

July  1  1997 

July  1  1997 

JuN   1  '99? 


Juiv  1 
July  1 


J  July  1 

^Jufy  I 

'July  1 

July  1 
July 

July  I 

July  1 

July  I 

July  1 


July 

July 


1    1 


1997 
199? 

1984 
1984 
1984 

199? 
99? 
199? 
1997 
199? 
1997 

1997 
'99? 
1997 


36  Parts 

1  - 1 99      (869-032-00 1 27-8) 

200-299    (869-032-0012^-6) 

300-€rK!   (869-032-00129-4) 


37 


(869-032-00130-8) 


38  Parts: 

0-17  (869-032-00131-6) 

l«-€nd  (869-032-00132-4) 

39  


20X 
21  X 
34.x 

27X 


i4X 
38X 


July  1  199? 

July  I  1997 

July  1  1997 

July  1  1997 


July  1    199? 
July  1,  1997 


(869-032-00133-2) 23  X         July  1,  1997 


40  Parts: 

1-49  (669-032-00134-1) 

«W»  (869-032-00 135-9) 

52  (5201-52  1018)  (869-032-00136-7) 

52(52.1019-£nd)  (869-032-00137-5) 

53-59  (869-032-00138-3) 

60   (869-032-00 139-1) 

61-62  (869-032-00140-5) 

63-71 (869-032-00141-3) 

72-W  (869-032-00142-1) 

81-85 (869-032-00143-0) 

86     _ (869-032-00 1 44-6) 

8  7  ■  1 35      (869-032-00 1 45-6) 

136-149    (869-032-00146-4) 

150-189  (869-032-00147-2) 

190-259  (869-032-00148-1) 

260-265    (869-032-00 149-9) 

26<^299    (869-032-00 1 50-2) 


3!  X 

23  X 
2?-X 
32  X 
U,X 
52.x 
19X 
57,X 
35,X 
32.00 
50X 
40.x 
35.00 
32.x 
22X 
29X 

24  X 


July  1 


July 

July  1 

July  1 

July  1 

July  1 

July  I 

July  1 

July  1 

Jury  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 


!    1 


1997 
99? 
199? 
1997 
199? 
1997 
1997 
1997 
1997 
1997 
199? 
1997 
1997 
1997 
1997 
1997 
1997 


Price 

27.00 
33.00 
40.00 
38.00 
19.00 


300-399  (869.^32-X'5l-l)  .... 

400-424  _ (669-C32-0C '  52-9)  .... 

425^99  (869-032-00153-7)  .... 

70O-789  (669-032-00154-5)  .... 

790-End    (869-032-00155-3)  ..- 

41  Chapters: 

I,  l-l  to  1-10  UJOO 

1 , 1-1 1  to  Appenduc  2  (2  Reserved) 13« 

3-6 14.00 

7 6iX) 

8 - 4.50 

9  _ UJOO 

10-17 9.50 

18.  Vol  I  Ports  1-5  „ 13.00 

18.  Vol.  II.  Ports  6-19 „ 13iJ0 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-lW  „ 13.00 

1-100  (869-C32-00156-1) 14.00 

101  (869-332-00157-0) 36.00 

'02-2OC     (869-C32-0015ft-«) 17.00 

20i-£na   -....(869-332-00159-6) 15.00 

42  ParU: 

1-399  (869-032-00160-0) 32.00 

400-^29 (869-032-00161-8) 35.00 

430-£nd    (869-032-X 162-6) 50J0 

43  Parts 

1-999         (869-032-X  163-4) 31.00 

OOO-enc  _ (869-032-00164-2) 50.00 

44              (869-032-00165-1) 31.00 

45  Parts; 

-199 (669-33:-X  166-9)  30.00 

200-499  (869-:.22-X  167-7)  18.00 

500-1199  (869-a32-X)16«-5) 29.00 

■200-End  (869-032-00169-3) 39.00 

46  Parts: 

1-4C  (869-032-00170-7) 26.W 

41-69  (869-032-00171-5) 22.00 

70-89  _ (869-032-00172-3) 11.00 

90-139 (869-032-00173-1) 27.00 
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This  section  0'  the  ^EDERAl  REGiS'ER 
contains  regulatory  documents  having  genera: 
apDiicabiliry  and  lega!  eftect  '^ost  of  which 
are  keyed  to  ana  codified  -^  the  Code  of 
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50  titles  oursuan'  -c  "14  u  S  C    15''C 
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•^"■e  Superintendent  o'  Documents   Prices  o' 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Pari  120 

Business  Loan  Program 

AGENCY:  Small  B^iMnt'ss  Adrtiinisti-ation 
SB  A: 
ACTION:  liiteru!;  final  rule 

SUMMARY:  This  interim  final  rule 

.:T:iMem»'i!t';  Fuh   I,    1  05-1 35.  enacted  on 
[>*•(  enibtT  :   1Q9~,  with  respect  to  SBA 
!:rian(  sng  ;n  the  pilot  Premier  Certified 
Lenders  Proijraip.  (PCI.P)  The  intennt 
final  rule  extends  the  pilot  to  (>:tobe'  i 
2000,  and  expands  the  authoritv  of  a 
Certified  Development  Company  (CDCi 
participating  m  the  PCLP  (Premier 


DATES: 


riiie  IS  effective  Ma\'  4 


1<*Q8   Commeiit.s  must  he  submitted  on 
or  before  lulv  b.  1998.  SBA  will  pubiish 
a  final  rule  after  the  end  of  the  i.ornmen' 
penocl 

ADDRESSES:  Comments  should  be 
mailed  to  lane  Palsgrove  Butler.  At  tinw: 
•Associate  Administrator  for  P~inan(  la! 
-■\ssistan<  e.  Small  Business 
Adinmistration,  409  Third  Street.  S.VV 
Washington,  D  C   20416 
FOR  FURTHER  INFORMATION  CONTACT: 
LeAnn  VI   Oliver.  2()2-205-f>48,T 
SUPPLEMENTARY  INFORMATION:  Pi;h    L. 
lO.'v-l.iS.  the  "Smal;  Busittess 
Reauthorization  .\(  i  of  199:"    '1997 
legislation),  enacted  on  December  2 
1997.  amends  Section  S04  of  the  Sma;: 
Business  Investment  Act  of  1958  {15 
CSC.  fiOl  ef  seq  )  and  requires  SBA  to 
[ironiulgate  regulations  to  carrv  out  the 
aniendments  SBA  :s  promulgating  this 
regulation  m  interim  final  rule  form,  tc- 
enable  qualified  ClK.s  in  participate  m 
'he  PCIJ'  Program  as  soon  as  possihie 
Because  this  regulation  merely 
.tt^piements  provisions  contained  m 
!iif'i99r  legislation   SBA  is  satisfied  that 
the  inter. m  final  rule  poses  no  risk  to 
SBAs  PCLP  program   SBA  is  seeking 
comments  m  regards  to  this  interim 
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final  reguiatiocj.  A.fter  tne  60  day 
cfjtiiment  period  has  expired,  SBA  will 

issue  a  fmai  rule. 

Changes  to  PCLP 

•  The  1  urren*  SB.A  PCLP  is  limited  to 
15  CDCs    Fhe  interim  final  rule  will 
open  the  program  to  all  qualified  CDCs. 

•  The  interim  final  rule  expands  and 
clarifies  the  authority  of  a  Premier  CDC 
to  foreclose,  litigate,  and  liquidate  504 
loans  made  under  PCLP 

•  The  interim  final  ru.e  t  lanfies  that 
SBA  makes  the  ehgibihtv  determination 
-egardmg  504  loans  and  Borrowers   The 
Premier  CDC  makes  all  other 
determinations  regarding  loan  appro\al. 

•  The  intenmj  final  rule  requires  that 
if  there  is  a  default  on  a  [debenture 
i.ssued  under  PCLP  the  F^remier  CDC 
must  reimburse  SBA  for  10  percent  of 
an\  loss  incurred  as  a  result  of  the 
default  The  amount  for  which  a  CDC  is 
liable  is  n^ferred  to  as  "Exposure."  To 
rover  its  f.xposu.'-e,  a  Premier  CDC  must 
tTia.ntain  a  loss  reserve  of  segregated 
assets  This  interim  final  rule  codifies 
SB.A  s  current  interpretation  of  a  loan 
ioss  reserve  ana   m  addition,  permits  a 
Premier  CDC:  to  use  .rre vocable  letters  of 

red  It  to  fund  the  ioss  reserve.  The 
riterion  for  an  eligible  letter  of  credit  is 
na.sed  on  its  terms  and  the  strength  of 
'he  institution  making  the  commitment 
The  mtenni  finai  niie  defines  an  eligible 
letter  of  credit  as  one  tJhat:  (1)  is  issued 
by  a  "well  capitalized  bank"  as  defined 
by  the  Federal  Deposit  Insurance 
Corporation  (FT:)iC);  (2)  has  a  term  equal 
to  or  greater  than  the  term  of  the 
financings  it  secures;  and  (3)  is 
otheruise  acceptable  to  SBA.  SBA  plans 
to  review  the  termis  of  each  irrevocable 
letter  of  crf.'d!t  to  ensure  that  SBA  is 
protected  adequately  against  loss. 

•  Currently  a  Premier  CDC  is  required 
to  maintain  a  loss  reserve  equal  to  the 
greater  of  its  historic  loss  rate  on  its 
Debentu.fes  or  10  percent  of  its 
Lxposure,  The  interim  final  rule  limits 
'he  calculation  of  fhe  loss  reserve  to  10 
percent  of  the  Premier  CDCs  Exposure 
o:  I  percent  of  the  Debentures  it  issues 
ander  PCIi^  The  Premier  CDC  must 
contribute  50  percent  of  required  funds 
to  the  loss  reserve  when  a  5c4 
Debenture  is  closed.  25  percent  witnit: 
1  \ear  after  the  Debenture  is  closed   auc 


pfn 


the 


25  percent  within  2  vear< 
Debenture  is  closed 

•   .Although  a  Premuer  CDC^  hxposure 

IS  ]ii  pen  ent  of  anv  lO'^s  .ci  ;..r-"C  :  \' 
SB.A  from  a  default  on  a  5u4  Debenture 


processed  through  PCLP,  the  CDC  must 
contribute  only  10  percent  of  its 
Exposure  (which  is  only  1  percent  of 
SBA's  loss  from  the  default)  on  each 
Debenture  to  the  loss  reserve.  The 
interim  final  rule  amends  the  current 
regulations  to  clarify  that  SBA  may  use 
all  assets  in  a  Premier  CDCs  loss  reserve 
to  reimburse  the  Agency  for  the  full  10 
percent  of  its  loss.  If  there  is  not  enough 
in  the  loss  reserve,  the  interim  final  rule 
requires  that  a  J*remier  CDC  pay  SBA. 
with ; :   4 '  1 3  vs  of  demand  for  the 
payment,  uie  difference  between  the 
Premier  CDCs  Exposure  and  the 
amount  withdravm  by  SBA  from  the 
loss  reserve. 

•  The  interim  final  rule  sp>ecifies  that 
a  Premier  CDC  must  replenish 
withdrawn  loss  reserve  assets  within  30 
days  with  an  equivalent  amoimt  of 
assets. 

•  The  interim  final  rule  requires  SBA 
to  allow  a  Premier  CDC  to  writhdraw  loss 
reserve  assets  attributable  to  any  paid 
off  Debenture. 

•  The  interim  final  rule  extends  the 
pilot  PCLP  to  October  1,  2000. 

•  The  interim  final  rule  requires  a 
CDC  seeking  to  participate  in  PCLP  to 
apply  to  the  SBA  field  office  in  which 
it  is  most  active 

Compliance  With  fvei  i;t>\«  ^  iruer> 
12612.  12~~8    ana  I  ZHbh   the 
Regulator-^  Hpnihilitv    \(i    '■  \  '  <i  C   ROl, 
pt  sfH^.s   and  the  PaperMurk  keduitiun 
Art  144  I    S  C  Ch,  35) 

sbA  certilies  mat  this  interim  final 
rule  does  not  constitute  a  significant 
rule  writhin  the  meaning  of  Executive 
Order  12866,  since  it  is  not  likely  to 
have  an  annual  effect  on  the  economy 
of  $100  miUion  or  more,  result  in  a 
major  increase  in  costs  or  prices,  or  have 
a  significant  adverse  effect  on 
conipetition  or  the  U.S.  economy. 

SbA  certifies  that  this  interim  final 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.  Last  year,  SBA 
made  approximately  four  thousand  504 
loans.  Currently  there  are  approximately 
300  CDCs,  less  than  15  of  which  are 
Premier  CDCs.  While  the  1997 
legislation  removes  the  limit  on  the 
number  of  CDCs  that  can  become 
Premier  CDCs,  SBA  anticipates  that,  at 
most,  only  half  of  the  CDCs  would  be 
affected  by  this  rule.  Thus  the  changes 
to  the  PCLP  implementing  the  1997 
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U'gisl.iiion  do  not  constitute  a 
significant  impact  on  a  substantial 
number  of  small  businesses. 

SBA  certifies  that  this  interim  final 
rule  does  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  chapter  35. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  interim 
final  rule  has  no  federalism  implications 
warranting  preparation  of  a  Federalism 
Assessment. 

For  purposes  of  Executive  Order 
12778.  SBA  certifies  that  this  interim 
final  rule  is  drafted,  to  the  extent 
practicable,  to  accord  with  the  standards 
set  forth  in  section  2  of  that  Order. 

List  ofSubjecU  inl3  CFR  Port  120 

Loan  programs — business.  Small 
businesses 

Accordingly,  pursuant  to  authority 
contained  in  section  5(b)(6)  of  the  Small 
Business  Act  (15  U.S.C.  634(b)(6)).  SBA 
amends  part  120.  chapter  I.  title  13. 
Code  of  Federal  Regulations  as  follows: 

PART  120-BUSJNESS  LOANS 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636  (a) 
and(h). 

2.  Revise  <»  120.845  to  read  as  follows: 

§120.845     Premier  C«nif led  Lenders 
Program  (PCLP). 

The  SBA  has  established  a  pilot 
program  to  designate  a  number  of  CDCs 
as  Premier  Certified  Lenders  ("Premier 
CDCs").  and  to  authorize  them  to 
approve,  close,  service,  foreclose, 
litigate,  and  liquidate  504  loans  subject 
to  SBA  regulations,  procedures,  and 
policies.  A  Premier  CDC's  authority  to 
approve  loans  under  the  Program  is 
subject  to  SBA's  determination  that  the 
loan  and  Borrower  meet  SBA's 
eligibility  requirements 

(a)  PCLp  loan  approvals.  A  Premier 
CDC  notifies  SBA  of  its  approval  of  a 
PCLP  loan  by  submitting  appropriate 
documentation  to  SBA's  loan  processing 
center.  SBA  will  notify  the  Premier  CDC 
of  the  SBA  loan  number  (if  it  does  not 
identify  a  problem  with  eligibility,  and 
funds  are  available). 

(b)  Pnmier  CDC  Exposurf  A  Premier 
CDC  must  reimburse  SBA  for  10  percent 
of  any  loss  incurred  by  SBA  as  a  result 
of  a  default  by  the  Premier  CDC  on  a 
Debenture  issued  under  the  PCLP 
("Exposure"). 

(c)  Loss  resfirvtf  A  Premier  CDC  must 
establish  a  loss  reserve  to  pay  its 
Exposure  to  SBA 

(\]  Assffts.  A  Premier  CDC's  loss 
reserve  must  be  composed  of  any 


combination  of:  segregated  funds  on 
deposit  in  one  or  more  federally  insured 
depository  institutions;  or  irrevocable 
letters  of  credit.  All  loss  reserve  deposits 
and  letters  of  credit  must  be  assigned  by 
the  Premier  CDC  to  SBA  in  a  manner 
acceptable  to  SBA.  A  Premier  CDC's  loss 
reserve  deposits  in  an  institution  may 
exceed  the  institution's  insured  amount, 
but  only  if  the  institution  is  'well 
capitalized"  as  defined  in  regulations  of 
the  Federal  [)eposit  Insurance 
Corporation,  as  amended  (12  CFR 
325.103)  ("well  capitalized  bank").  A 
loss  reserve  irrevocable  letter  of  credit 
must  (i)  be  issued  by  a  well  capitalized 
bank,  (ii)  have  a  term  equal  to  or  longer 
than  thie  term  of  the  financings  it 
secures,  and  (iii)  be  otherwise 
acceptable  to  the  SBA. 

[2]  Contributions.  A  Premier  CDC's 
loss  reserve  must  total  1  p)ercent  of  the 
Debentures  it  issues  under  the  PCLP 
Program.  A  Premier  CDC  must 
contribute  50  percent  of  the  required 
loss  reserve  attributable  to  each 
financing  when  the  Debenture  it  issues 
to  fund  the  financing  is  closed.  25 
percent  within  1  year  after  the 
Debenture  is  closed,  and  25  percent 
within  2  years  after  the  Debenture  is 
closed. 

(3)  Reimbursement.  SBA  determines  a 
Premier  CDC's  Exposure  on  a  loan  and 
withdraws  the  amount  necessary  to 
cover  the  Exposure.  If.  after  full  use  of 
any  assets  in  the  loss  reserve,  there  are 
not  enough  loss  reserve  assets  to  cover 

a  Premier  CDC's  Exposure,  the  Premier 
CDC  must  pay  SBA  any  difference 
between  the  Exposure  and  the  loss 
reserve  assets  withdrawn  by  SBA  to 
cover  the  Exposure  within  45  days  of  a 
demand  for  payment  by  SBA. 

(4)  Replenishment.  If  SBA  withdraws 
assets  from  the  loss  reserve  to  cover  a 
Premier  CDC's  Exposure,  the  CDC  must 
replace  the  withdrawn  loss  reserve 
assets  within  30  days  of  the  withdrawal 
with  contributions  equal  to  or  greater 
than  the  amount  of  the  assets 
withdrawn. 

(5)  Withdrawal.  A  Premier  CDC  may 
withdraw  loss  reserve  assets  attributable 
to  any  repaid  Debenture  upon  written 
approval  by  SBA. 

(d)  Review.  SBA  will  review  a  Premier 
CDC's  financings  annually. 

(e)  Suspension  and  revocation.  The 
AA/FA  may  suspend  or  revoke  a  CDC's 
Premier  designation  upon  written  notice 
stating  the  reasons  for  the  suspension  or 
revocation  at  least  10  business  days 
prior  to  the  effective  date  of  the 
suspension  or  revocation.  Reasons  for 
suspension  or  revocation  may  include 
loan  performance  unacceptable  to  SBA, 
failure  to  meet  loss  reserve  or  eligibility 
criteria,  or  violations  of  applicable 


statutes,  regulations,  or  published  SBA 
policies  and  procedures.  A  Premier  QDC 
may  appeal  tne  suspension  or 
revocation  made  under  this  section 
pursuant  to  the  procedures  set  forth  in 
part  134  of  this  chapter  The  action  of 
the  AA/FA  shall  remain  in  effect 
pending  resolution  of  the  appeal. 

(f)  Applications.  A  CDC  may  obtain 
information  concerning  this  pilot 
program  from  the  Office  of  Program 
Development  in  the  Office  of  Financial 
Assistance  at  SBA's  Headquarters.  A 
CDC  may  submit  its  application  to  the 
SBA  field  office  in  which  it  is  most 
active.  The  SBA  field  office  will  send 
the  application  with  its 
recommendation  to  the  AA/FA  for  a 
final  decision. 

(g)  Acceptance  into  program.  When 
determining  a  CDC's  application.  SBA 
will  consider  the  CDC's  ability  to  work 
with  the  local  SBA  office  and  the 
quality  of  past  performance. 

(h)  Program  period.  The  PCLP  pilot 
program  ends  on  October  1 .  2000. 

Dated    April  28.  1998. 
.\ida  .\lvar«z. 
Administrator 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No  97-N^^;jOO-AD    Amendment 
39-10511    AD  98-09-30] 

RIN  2120-AA64 

Airworthiness  Directives:  Airbus  Model 
A330-301  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 

romments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330-301  series  airplanes.  This  action 
requires  a  one-time  visual  inspection  to 
measure  clearances  between  the  engine 
forward  feed  pipe  and  shroud  sleeve  in 
the  engine  pylon;  and  repetitive 
operational  tests  for  fuel  leakage,  and 
replacement  of  the  shroud  sleeve  with  a 
new  improved  part,  if  necessary.  This 
amendment  is  prompted  by  the  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  fuel  from  leaking  into  the  pylon 
primary  structure  and  into  the  engine 
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nacelle  core  zone,  which  could  result  in 

a  fire  in  the  engine. 

DATES:  Effective  May  20,  1998 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Mav  20. 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  4    199H 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.-\A!.  Transport 
Airplane  Directorate,  .■\NM-114. 
Attention:  Rules  Docket  No.  97-NM- 
300-AD,  1601  Lind  Avenue,  SW,. 
Renton.  VVashinglon  98053-^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France 
This  information  may  be  examined  at 
the  FAA,  Transport  .Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW  .  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B  .Manenson.  Manager. 
International  Branch,  .'\NM-116,  F.A.A. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-^056:  telephone  (425)  227-2110, 
fax  (425)  227-1149 
SUPPLEMENTARY  INFORMATION:  The 

Direction  Generale  de  1  .Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  F,\A 
that  an  unsafe  condition  may  exist  on 
certain  Airbus  Model  A3.30-301  series 
airplanes  The  DG.^C  advises  that  it  has 
received  reports  of  insufficient  overlap 
between  the  fuel  feed  pipe  and  the 
shroud  sleeve.  The  insufficient  overlap 
has  been  attributed  to  an  error  during 
manufacturing  of  the  shroud  sleeve. 
Such  insufficient  overlap  could  cause 
an  improper  O-ring  seal  between  the 
fuel  feed  pipe  and  the  shroud  sleeve.  In 
the  event  of  a  leak  m  the  fuel  feed  pipe, 
such  insufficient  overlap  could  permit 
fuel  to  leak  into  the  pylon  primary 
structure  and  into  the  engine  nacelle 
core  zone.  This  condition,  if  not 
corrected,  could  result  in  a  fire  in  the 
engine 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A33(>-28-3046.  Revision  01,  dated 
November  12.  1996.  which  describes 
procedures  for  a  one-time  visual 
inspection  to  measure  clearances  of  the 
overlap  between  the  engine  forward 
feed  pipe  and  shroud  sleeve  in  the 
engine  pylon,  and  repetitive  operational 


tests  for  fuel  leakage.  The  DGAC 
classified  this  service  bulletin  as 
mandatory,  and  issued  French 
airworthiness  directive  96-174— 
034(B)Rl,  dated  January  2,  1997.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Airbus  also  has  issued  Service 
Bulletin  A330-28-3045,  dated  August  9. 
1996,  which  describes  procedures  for 
replacing  the  shroud  sleeve  with  a 
newly  designed  shroud  sleeve.  The 
DGAC  approved  this  service  bulletin. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.19) 
and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DG.^C  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DG.AC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  sfiecified 
in  the  service  bulletins  described 
previously 

Cost  Impact 

None  of  the  Airbus  Model  A33O-301 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  .^D  action  However,  the  FAA 
considers  that  this  rale  is  necessarv  to 
ensure  that  the  unsafe  condition  is 
addressed  m  the  event  that  anv  of  these 
subject  airplanes  are  imported  and 
placed  on  the  US.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  4  work  hours  to 
accomplish  the  required  actions,  at  an 
a\  erage  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  S240  per  airplane. 


Determination  of  Rule  s  Effective  Date 

Since  this  AD  action  does  not  aiTea 
any  airplane  that  is  cvirrently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
nodce  and  public  procedures  hereon  are 
uimecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  davs  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  .Ml  communications 
rfccei\eci  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self  addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-300- AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

RpRulatorv  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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certify  1 1  tion(ll 

"si^niTu  itory  action    under 

Executiv.  V/U..T.  U«66;  (2)  is  not  a 
"siiinificant  rule"  under  DOT 
Rogulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follov^s 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthoHty:  49  V  SC   106(g).  40113.  44701 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

9»-09-30     Airbus:  Amendment  39-1051 1 
Docket  97-NM-300-AD 

ApplH  ability  Airbu.s  Model  A330-301 
series  airplanes  equipped  with  Pratt  & 
Whitney  or  General  Electric  engines  on 
which  Airbus  Modification  44649  has  not 
been  accomplished,  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opierator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  from  leaking  into  the  pylon 
primary  structure  and  into  the  engine  nacelle 


.  en.-  zime,  which  could  result  in  a  fire  in  the 
engine;  accomplish  the  following 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD.  perform  a  one-time 
visual  inspection  to  measure  the  clearances 
between  trie  engine  forward  feed  pipe  and 
the  shroud  sleeve  of  the  left-  and  right-hand 
engine  pylons,  in  accordance  with  Airbus 
Service  Bulletin  A330-2»-3046.  Revision  01, 
dated  November  12,  1996  If  the  measured 
clearance  is  greater  than  6  millimeters  (mm). 
no  further  action  is  required  by  this  AD 

(b)  If  the  measured  clearance  is  less  than 
or  equal  to  6  mm.  prior  to  further  flight, 
perform  an  operational  test  to  check  for  fuel 
leaks  in  accordance  with  Airbus  Service 
Bulletin  A330-28-3046.  Revision  01.  dated 
November  12,  1996 

(1)  If  no  leaking  is  found,  repeat  the 
operational  test  thereafter  at  intervals  not  to 
exceed  500  flight  hours  until  the 
requirements  of  paragraph  (c)  of  this  AD  are 
accomplished 

(2)  If  any  leaking  is  found,  prior  to  further 
flight,  replace  the  shroud  sleeve  with  a  new 
improved  part  in  accordance  with  Airbus 
Service  Bulletin  A330-2»-3045,  dated 
August  9.  1996  Accomplishment  of  this 
replacement  constitutes  terminating  action 
for  the  repetitive  operational  testing 
requirements  of  this  AD. 

(c)  For  any  airplane  on  which  the 
measured  clearance  is  less  than  or  equal  to 
6  mm  and  no  leaking  is  found  during  any 
operational  test  required  by  paragraph  (b)  of 
this  AD  Within  1  year  after  the  effective  date 
of  this  AD,  replace  the  shroud  sleeve  with  a 
new  improved  part  in  accordance  with 
Airbus  Service  Bylletin  A33O-28-3045, 
dated  August  9, 1996.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  repetitive  operational  testing 
requirements  of  paragraph  (b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21  197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  replacement  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A33O-2ft-3045.  dated  August  9. 1996.  The 
inspection  and  operational  test  (if 
accomplished)  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A330-2»-3046. 
Revision  01,  dated  November  12. 1996.  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Register  in  

accordance  with  5  USC  552(a)  and  1  CFR 
pan  51.  Copies  may  be  obtained  from  Airbus 


Industrie.  1  Rond  Point  Maurice  Betlonte. 
31707  Blagnac  Cedex.  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Rentoa, 
Washington,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW  .  suite 
700.  Washington.  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-174- 
034(B)Rl.  dated  January  2,  1997 

(g)  This  amendment  becomes  effective  on 
May  20,  1998 

Issued  in  Renton,  Washington,  on  April  24. 
1998 

Gary  L.  Killion. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  98-11563  Filed  5-4-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No  98~NM   13-1 -AD,  Amendment 
3»-105l2    AD  98-  lO-OI] 

RIN  2120-AAM 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Aiiimnistration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-ll  series  airplanes. 
This  action  requires  a  revision  of  the 
Airplane  Flight  Manual  to  alert  the 
nightcrew  that  both  flight  management 
computers  (PMC's)  must  be  installed 
and  operational.  This  AD  also  requires 
an  inspection  to  determine  the  serial 
number  of  the  FMCs,  and  follow-on 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  a  report 
indicating  that,  due  to  incorrect 
multiplexers  that  were  installed  in  the 
flight  management  computer  system 
(FMCS)  during  production,  certain  data 
busses  failed  simultaneously  during  a 
ground  test.  The  actions  specified  in 
this  AD  are  intended  to  prevent  loss  of 
airspeed  and  altitude  indications  on 
both  primary  flight  displays  in  the 
cockpit,  and/or  loss  or  degradation  of 
the  autopilot  functionality  due  to 
installation  of  incorrect  multiplexers, 
and  consequent  failure  of  the  data 
busses. 

DATES:  Effective  May  20.  1998. 

1  he  incorporation  by  reference  of 
certain  publications  listed  in  the 
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regulation.s  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  20. 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  6,  1998 

ADDRESSES:  Submit  comments  in 
tnpiK  ate  to  the  Federal  ,^\■latlon 
Administration  (FA.M.  Transport 
Airplane  Dirndorate,  .-W'M-IM, 
Attention:  Rules  Docicet  No.  98-NM- 
131-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  9ao.=),5--iO,S6 

The  service  information  referenced  m 
this  AD  may  be  obtained  from  The 
Boeing  Company,  Douglas  Products 
Division,  38,55  Lakewood  Boulevard, 
Long  Beach.  California  90fi46 
Attention:  Technical  Publications 
Business  Administration,  Dept.  Cl— L51 
(2-60).  This  information  may  be 
examined  at  the  F.^.^,  Transport 
Airplane  Dirwtorate.  1601  Lmd 
Avenue,  SW  ,  Renton,  Washington,  or  at 
the  FAA,  Transport  .Mrplane 
Directorate.  Los  .Angeles  .Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW  .  suite  700. 
Washington.  IX: 

POfl  FURTHER  INFORMATION  CONTACT: 
Hrett  Portwood.  .Aerospace  Lngineer. 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Transport  Airplane 
Directorate,  Los  ,\ngeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood.  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562) 627-5210 

SUPPLEMENTARY  INFORMATION:  The  F.\A 
received  a  report  indicating  that,  during 
a  routine  ground  test  on  an  .Airbus 
Model  .A310  series  airplane,  which 
included  a  power-down  test  of  the 
Honeywell  Flight  Management 
Computer  System  (FMCS).  multiple 
ARINC  429  data  busses  failed 
simultaneously  Investigation  revealed 
that  a  batch  of  incorrect  multiplexers 
were  installed  m  the  FMCS  during 
production,  which  can  cause  loading  of 
the  .\RJNC  429  data  busses  when  the 
flight  management  computer  (FMCj  is 
de-energized.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
airspeed  and  altitude  indications  on 
both  pnmary-  flight  displays  in  the 
cockpit  and/or  loss  or  degradation  of  the 
autopilot  functionality. 

Similar  Airplanes 

The  FMCS  of  Airbus  Model  A310 
series  airplanes  is  similar  m  design  to 
that  of  McDonnell  Douglas  Model  MI>- 
11  series  airplanes  Therefore,  the  FAA 
has  determined  that  Model  MD-11 
series  airplanes  may  be  subject  to  the 


same  unsafe  condition   The  ¥A.\  has 
been  advi.sed  that  the  Direction  Generale 
de  I'Aviation  Civile  (DGAC),  which  is 
the  airworthiness  authority  for  France, 

mav  consider  issuing  a  parallel  French 
airworthiness  directive  to  correct  the 
identified  unsafe  condition  on  Airbus 
.Model  .^310  series  airplanes 

Explanation  of  Relevant  Service 
Information 

The  ¥.\A  has  reviewed  and  approved 

McDonnell  Douglas  .Mert  Service 
Bulletin  MD11-34A083,  dated  April  6, 
1998  which  describes  procedures  for  a 
visual  inspection  to  determine  the  serial 
number  of  the  FMCs.  and  follow-on 
corrective  actions,  if  ne{;essar\   The 
follow-on  corrective  actions  include,  for 
anv  airplane  on  which  an  affected  serial 
number  is  found,  a  visual  inspection  to 
determine  the  part  number  of  the 
multiplexer,  and  modification  of  certain 
multiplexers.  In  addition,  the  alert 
service  bulletin  describes  procedures  for 
a  functional  test  of  the  FMC  in  the  flight 
compartment  to  determine  if  an 
incorrect  multiplexer  is  installed,  and 
corrective  actions,  if  necessary. 

McDonnell  Douglas  Alert  Service 
Bulletin  MDl  1-34,^083,  dated  April  6, 
1998.  references  Honeywell  Service 
Bulletin  4059050-34-0011,  dated  March 
12.  1998,  as  an  additional  source  of 
service  information. 

Fxplanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 

develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  loss  of  airspeed  and  altitude 
indications  on  both  primary  flight 
displays  in  the  cockpit,  and/or  loss  or 
degradation  of  the  autopilot 
functionalit)  as  a  result  of  incorrect 
multiplexers  installed  in  the  FMCS. 
This  AD  requires  revising  the 
Limitations  Section  of  the  F.\A- 
approved  .'\irplane  Flight  Manual 
^.^^"M)  to  alert  the  flightcrew  that,  prior 
to  dispatch,  both  FMCs  must  be 
installed  and  operational. 

This  .\D  also  requires 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  Rule  and  Alert 
Service  Bulletin 

Operators  should  note  that,  although 
the  alert  service  bulletin  describes 
procedures  for  a  functional  test,  this  AD 
does  not  require  that  functional  test. 
The  FAA  has  determined  that  the 
fimctional  test  does  not  positively 
indicate  that  an  incorrect  multiplexer  is 
installed. 


Interim  ,\ction 

This  is  considered  to  be  interim 
action.  The  FAA  is  considering  further 
rulemaking  action  to  sup>ersede  this  AD 
to  require  modification  of  any  FMC  that 
does  not  have  an  affected  serial  number 
(i.e.,  Condition  2  of  the  Work 
Instructions  in  the  referenced  alert 
service  bulletin).  However,  the  planned 
compliance  time  for  these  actions  is 
sufficiently  long  so  that  notice  and 
opporttmity  for  prior  pubbc  comment 
will  be  practicable 

Determination  of  Rulp's  FfTective  Date 

Since  a  situatio;.  cx-^ti.  -J.ai  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubhc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comment,*  ln\  ileC 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  idd-psc  vr)ecified 
under  the  captio:,  ADDRESSES  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  resp>onse  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-131-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  if  it  is 
determined  that  this  Emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  uf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authonty:  49  U.S.C.  106(g).  40113,  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-10-01     McDonnell  Douglas:  Amendment 
39-10512   Docket  9ft-NM-t31-AD. 

Applicability:  Model  MD-1 1  series 
airplanes,  manufacturer's  fuselage  numbers 
0447  through  0S52  inclusive,  and  0554 
through  0621  inclusive:  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


MiLiitxt  tu  the  requirements  ot  Ihis  .\U.  tut 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airspeed  and  altitude 
indications  on  both  primary  flight  displays  in 
the  cockpit  and/or  loss  or  degradation  of  the 
autopilot  functionality,  due  to  installation  of 
incorrect  multiplexers  in  the  flight 
management  computer  system  (FMCS). 
accomplish  the  following: 

(a)  Within  5  days  after  the  effective  date  of 
this  AD.  revise  Section  1.  page  5-1  of  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  statement.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM 

"Prior  to  dispatch  of  the  airplane,  both 
Flight  Management  Computer  1  (FMC-1)  and 
FMC-2  must  be  installed  and  operational." 

(b)  Within  45  days  after  the  effective  date 
of  this  AD.  perform  a  visual  inspection  to 
determine  the  serial  numb»er  of  the  flight 
management  computers  (FMC).  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-34A083.  dated  April 
6. 1998.  After  this  inspection  is 
accomplished,  the  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed 
from  the  AFM. 

(1 )  If  no  affected  serial  nuralwr  is  found,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  any  affected  serial  number  is  found, 
prior  to  further  flight,  perform  a  visual 
inspection  to  determine  the  part  number  (P/ 
N)  of  the  multiplexer,  in  accordance  with  the 
alert  service  bulletin.  If  any  affected  P/N  is 
found,  prior  to  further  flight,  modify  the 
multiplexer  in  accordance  with  the  alert 
service  bulletin. 

Note  2:  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-34A083.  dated  April  6.  1998. 
references  Honeywell  Service  Bulletin 
4059050-34-0011.  dated  March  12. 1998.  as 
an  additional  source  of  service  information. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  2 1  1 99)  to  operate  the  airplane  to 


a  location  wnere  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  for  in  paragraph  (a) 
of  this  AD.  the  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MDn-34A083.  dated  April 
6.  1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Riiegister  in  accordance  with  5  U.S.C  552(8) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Boeing  Company.  Douglas  Products 
Division.  3855  Lakewood  Boulevard.  Long 
Beach.  California  90846,  Attention:  Technical 
Publications  Business  Administration.  Dept. 
C1-L51  (2-60)  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC 

(f)  This  amendment  becomes  effective  on 
May  20,  1998. 

Issued  in  Renton,  Washington,  on  April  28, 
1998. 
]obn  ].  Hickey, 

^ctjn^  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  9ft-l  1 808  Filed  5-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pari  71 

[Airspace  Docket  No   98-AWP-91 

Modlticatlon  ot  Class  D  Airsp>ace; 

Mountain  View,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMABv:  This  action  modifies  the  Class 
D  suriai  t'  area  at  Mountain  View,  CA  by 
revising  the  vertical  limit  within  its    • 
geographic  boundary  up  to.  but  not 
including  2.500  feet  MSL.  excluding  the 
San  Jose  (SJC)  Class  C  surface  area.  A 
review  of  airspace  classification  made 
this  action  necessary  in  order  to  achieve 
compliance  with  criteria  stated  in  FAA 
Order  7400. 2D.  This  action  will  ensure 
that  the  Class  D  surface  area  at 
Mountain  View.  CA  will  be  of  sufficient 
size  to  allow  for  and  contain  the  safe 
and  efficient  handling  of  operations  at 
Moffett  Federal  Airfield  (NUQJ. 
EFFECTIVE  DATE:  0901  UTC  August  13, 
1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jeri  Carson.  .■Xii'^sjuii  ►'  .s;tfi  i.iii-,!. 
Airspace  Branch.  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
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Federal  Aviation  Administration.  1,5000 

Aviation  Boulevard.  IxJwndale, 

California  90261    telephone  (310)  725- 

6fill 

SUPPLEMEhfTARY  INFORMATION: 

History 

On  March  12.  1998,  the  F.\.\ 
proposed  to  amend  14  CFR  part  71  by 
modifying  the  Class  D  surface  area  at 
Mountain  View,  CA  (63  FR  12043)  This 
action  will  revise  the  vertical  limit 
within  the  current  geographic  boundar\ 
of  the  Mountain  View  Class  D  surface 
area  up  to,  but  not  including  2,500  fee! 
MSL,  excluding  the  San  lose  (SJC)  Class 
C  surface  area.  This  action  will  achieve 
compliance  with  criteria  stated  in  F.^A 
Order  7400,21)  bv  ensuring  that  the 
Mountain  View  C'lass  D  surface  area  is 
of  sufficient  size  to  allow  for  and 
contain  the  safe  and  efficient  handling 
of  operations  at  Moffett  Federal  .Airfield 
(NUQ) 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  bv  submitting  written 
comments  on  the  proposal  to  the  FAA, 
No  comments  to  the  proposal  were 
received.  Class  D  airspace  designations 
for  airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
paragraph  5000  of  F.\A  Order  7400.9E 
dated  September  10,  1907.  and  effective 
September  16,  1997,  which  is 
incorporated  bv  reference  in  14  CFR 
71,1   The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  Class  D  surface  area  at 
Moimtain  View,  CA.  A  review  of 
airspace  classification  made  it  necessary 
to  revise  the  vertical  limit  of  the 
Mountain  View   CA  Class  D  surface  area 
within  its  current  geographic  boundary 
up  to.  but  not  including  2.500  feet  MSL, 
excluding  the  San  Jose  (SJC)  Class  C 
surface  area.  The  effect  of  this  action 
wall  be  provision  of  adequate  airspace  to 
allow  for  and  contain  the  safe  and 
efficient  handling  of  operations  at 
Moffett  Federal  Airfield  (NUQ) 

The  FA.^  has  deternuned  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
neces,sar\'  to  keep  them  operationally 
current.  Therefore,  this — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1^866;  (2)  is  not  a 
'significant  rule'  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  Febniarv  26,1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  IS  so  minimal   Since  this  is  a 


routine  matter  that  will  onK  affect  air 
traffic  proc;edures  and  air  navigation   it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smaii  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibilitv  ,Act 

List  of  Subjects  in  14  CFR  Part  71 

Ainspace,  Incorporation  by  reference. 
Navigation  (air) 

Adoption  of  the  .Amendment 

In  consideration  of  the  foregoing,  the 

Federal  .Aviation  Administration 
amends  14  CFR  part  ~1  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1,  The  authonty  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  IS  C  106(g),  40103,  40113, 
40120,  E  O'  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp,,  p.  389:  14  CFR  11,69. 

§71.1     [AmerKlod] 

2.  The  incorporation  by  reference  in 
14  CFR  71,1  of  the  Federal  .Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  5000— Subpart  D— Class  D 

Airspace 


A  WP  CA  D     Mountain  View.  CA  fRpvispd 

Moffett  Federal  Airfield,  CA 
(lat.  37''24'55"N,  long.  122''02'^"W) 

San  lose  International  Airport.  CA 
(lat.  37''21'42"N,  long.  121°55'43"W) 

Palo  Alto  of  Santa  Qara  County  Airport.  CA 
(lat.  37''27'40"N.  long.  122"06'54"W) 

That  airspace  extending  upward  firom  the 
sur&ce  to  but  not  including  2,500  feet  MSL 
within  a  4.3-miie  radius  of  Moffett  Federal 

Airfield,  excluding  that  airspace  within  the 
San  Jose.  CA.  Class  C  airspace  area,  and 
excluding  the  portion  within  the  Palo  Alto  of 
Santa  Clara  Countv  .Airport.  C\.  Class  D 
airspace  area  during  the  specific  dates  and 
times  it  is  effective  This  Class  D  airsp>ace 
area  is  effective  during  the  specific  dates  and 
times  established  m  advance  by  a  Notice  to 
Airmen  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
."Kirport;  Facility  Directory. 
«  •  *  •         » 

Issued  in  Los  Angeles,  California,  on  April 
22, 1998. 
John  G.  Qancy, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  98-11856  Filed  5-4-98;  8:45  am] 

BILLINO  COO€  4»10-1J-M 


DEPARTMENT  OF  TRANSPORTATtON 

Federal  Aviation  Administratioi- 

14  CFR  Part  71 

•  Airspace  Docket  No  96-AWP-4' 

Establishment  o*  Class  E  Airspace; 
Borrego  Springs.  CA 

M&tCl:  rederai  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
L  airspace  area  at  Borrego  Springs,  CA. 
The  estabhshment  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SL\P) 
to  Runway  (RWY)  25  at  Borrego  Valley 
Airport  has  made  this  action  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  the  GPS 
RWY  25  SL\P  at  Borrego  Valley  Airport. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
Borrego  Valley  Airport,  Borrego  Springs, 
CA 

EFFECTIVE  DATES:  0901  UTC  August  13, 
1998 

FOP  FURTHER  INFORMATION  CONTACT: 
Larry  TorusL,  A.ispav^e  SpeciaUst, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
Cahfomia  90261,  telephone  (310)  725- 
6539. 

SUPPuEMEN'^An^   iNCORMA-'iON 

History 

On  March  9,  1998,  the  FAA  proposed 
to  amend  14  CFR  part  71  by  establishing 
a  Class  E  airs{>ace  area  at  Berrego 
Springs.  CA  (63  FR  11382).  The 
estabhshment  of  a  GPS  RWY  25  SlAP  to 
Borrego  Valley  Airport  has  made  this 
action  necessary'.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  instrument 
operations  at  Borrego  Valley  Airport. 
This  action  will  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  RWY  25  SL\P  at  Borrego  Valley 
Airport.  Borrego  Springs,  Ca. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designati(>ns 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
pubhshed  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
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1997,  and  ettective  September  lb.  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at 
Borrego  Springs,  CA.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  was 
required  for  aircraft  executing 
instrument  operations  at  Borrego  Valley 
Airport.  The  effect  of  this  action  will 
provide  adequate  airspace  for  aircraft 
executing  the  GPS  RWY  25  SLAP  at 
Borrego  Valley  Airport.  Borrego  Springs, 
CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them"  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A 
CLASS  B,  CLASS  C.  CLASS  D,  ANL 
CLASS  E  AiPSfATf    ARf  AS    "OUTES; 
AND  REPOR I INO  PoiN  I  i, 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S  C.  t06(«).  40103.  40113. 
40120;  E.O  10854.  24  FR  9565.  3  CFR  1959- 
1963  Comp  .  p  389.  14  CFR  11  69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16.  1997.  is  amended  as 
follows: 


Para^ru^jh  6005  Clans  E  ainpace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         • 

AWP  CA  E3     Borrejju  bprm^.  i_\  .New) 

Borrego  Valley  Airport,  CA 

(lat.  33M5-33"N.  long.  116*19'16"  W) 

That  airspace  extending  upward  from  700 
feet  at»ve  the  surface  within  a  6.4-mile 
radius  of  the  Borrego  Valley  Airport. 

•  •         *         •         • 

Issued  in  Los  Angeles.  California,  on  April 
22. 1998. 
John  G.  Qancy. 

Acting  Manager,  Air  Traffic  Division, 

Western- Pacific  Region 

jFR  Doc.  98-11857  Filed  5-4-98;  8:45  am) 


DFPARTMFNTOrjHE  TREASURY 

UnitKMl  SiaiPS  Custorr-s  Service 

19  CTB  (>a"  131 
[T.D.  98-07] 
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i'  Boc3  G 'ancle  as  a  Port 


ut  Entry 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  by  abolishing  the 
port  of  entry  of  Boca  Grande.  Florida,  in 
order  for  Customs  to  obtain  more 
efficient  use  of  its  personnel,  facilities 
and  resources  and  to  provide  better 
service  to  carriers,  importers  and  the 
general  public. 
ETTECnVE  date:  June  4.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Denning.  Office  of  Field 
Operations.  202-927-0196. 
SUPPLEME^^rARY  INFORMATION 

Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public, 
Customs  proposed  to  amend 
§  101.3(b)(1).  Customs  Regulations  (19 
CFR  101.3(b)(1)).  by  abolishing  the  port 
of  Boca  Grande.  Florida.  A  Notice  of 
Proposed  Rulemaking  to  this  effect  was 
published  in  the  Federal  Register  (62 
FR  37526)  on  July  14.  1997.  The  port 
was  proposed  to  be  abolished  because 
there  is  not  sufficient  activity  at  the  port 
to  maintain  the  facility,  and  there  are 
other  nearby  active  ports  such  as 
Sarasota  and  Tampa  which  are  available 
to  handle  any  Customs  transactions  in 
that  geographical  area. 


i)«'!('rmmdtion 

No  comments  either  supporting  or 
opposing  the  proposal  were  received. 
After  further  consideration  of  the 
proposal.  Customs  has  determined  to 
abolish  the  port  of  Boca  Grande.  Florida. 

A  u  t  h  (1  n !  % 

This  change  is  made  under  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 

2      RR    anrj    1A24 

Regulator)  Mexibility  Ad 

Customs  establishes,  expands  and 
consolidates  Customs  ports  of  entry 
throughout  the  United  States  to 
accommodate  the  volume  of  Customs- 
related  activity  in  various  parts  of  the 
country.  Although  this  document  was 
issued  with  notice  for  public  comment, 
it  is  not  subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
because  it  relates  to  agency  management 
and  organization.  Accordingly,  this 
document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq). 

Lxecutive  Order  12866 

Because  this  document  relates  to 
agency  organization  and  management,  it 
is  not  subject  to  E.O.  12866. 

Dr.iftinv;  InttirTnatinn 

The  principal  author  of  this  document 
was  Janet  L.  Johnson.  Regulations 
Branch.  OfBce  of  Regulations  and 
Rulings.  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  ofSulii<Mts  in  I'iCKK  Part  101 

Customs  duties  and  inspection, 
Customs  ports  of  entry.  Exports, 
Imports,  Organization  and  functions 
(Government  agencies). 

NiTictidnifii!  to  th»'  Rfi^iilalions 

Accordingly.  Part  101  oi  the  Customs 
Regulations  is  amended  as  set  forth 
below. 

PART  101      GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
Part  101  and  the  specific  authority 
citation  for  §  101.3  continue  to  read  as 
follows: 

\uth.infy:  5  U.S.C.  301.  19  U.S.C.  2.  66. 
lzu<:  iLrcneral  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  States).  1623.  1624. 

Sections  101.3  and  101.4  also  issued  under 
19  U.S.C.  1  and  58b; 


2.  Section  101.3(b)(1)  is  amended  by 
removing,  under  the  State  of  Florida,  the 
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entry  "Boca  Grande"  in  the  "Ports  of 

entry"  column 

(  onnie  I   Fenchel. 

Avting  i^ommissioner  of  Customs. 

Approved:  April  20,  1998. 
John  P.  Simpson. 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc  98-1 1840  Filed  5-4-98:  8:45  am] 

BILUNG  CODE  *a2O-0J-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  203 

RIN1010-AC13 

Royalty  Relief  tor  Producing  Leases 
and  Certain  Existing  Leases  in  Deep 
Water 

AGENCY:  Minerals  Management  Service 

(.MM.Si,  Interior. 

action:  Final  rule,  correction. 

SUMMARY:  MMS  published  in  the 
Federal  Register  of  Friday,  Jairaarv  IfV 
1998  (63  FR  2605),  a  final  rule 
establishing  conditions  for  reducing 
royalties  on  producing  leases;  providing 
for  suspensions  of  royalty  payments  on 
certain  deep  water  leases  issued  as  the 
result  of  lease  sales  held  before 
November  28,  1995;  and  describing  the 
information  required  for  a  complete 
application  for  royalty  relief.  This 
document  makes  corrections  to  the  final 
rule. 

DATES:  This  correction  is  effective 
February  17.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr   Ma.'^Nna.,  Ki-isr   (.:i;t';    hi  ur.urnics 
Division. at  (703)  787-153b. 
SUPPLEMENTARY  INFORMATION: 

Correction 

1.  On  Page  2616  in  the  first  column 
the  title  Subpart  A — General 
Requirements  is  corrected  to  read 
Subpart  A — General  Provisions. 

2.  On  page  2622  in  the  second 
column,  in  §  203.74(b)(2)  on  the  fifth 
line  "most  recently  approved"  is 


corrected  to  read  "most  recent, 
complete  '  in  §  203.74(c)  beginning  on 
the  sf  venth  line  "most  recently 
approved    is  corrected  to  read  "most 
recent,  complete." 

Dated:  April  27,  1998 
E.P.  Danenberger. 

Chief.  Engineering  and  Operations  Division. 
[PR  Doc.  98-1 1 885  Filed  S-4-98;  8:45  am] 

BILUNG  COO€  «]1(MMR-4|I 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea.  1972 

AGENCY:  Department  of  the  Navy,  E>OD. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Deputy  Assistant  judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  DONALD  COOK 
(DDG  75)  IS  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
wdthout  interfering  with  its  special 
fimction  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  whp'>'  "2  COLREGS  apply. 
EFFECTIVE  DATE:  Apr:!  17    TPQR 
FOR  FURTHER  INFORMATION  CONTAC^ 

Captain  R.  K  Fixa.  JAGC,  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (703) 
325-9744 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 


Deputy  Assistant  juage  Aavocaie 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
DONALD  COOK  (DDG  75)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  writh  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  vtrith  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  2(f)(i)^ 
pertaining  to  placement  of  the  masthead 
tight  or  lights  above  and  clear  of  all 
other  lights  and  obstructions;  Annex  I, 
paragraph  2(f)(ii)  jwrtaining  to  the 
vertical  placement  of  task  lights;  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights;  and. 
Annex  I,  paragraph  3(c)  pertaining  to 
placement  of  task  lights  not  less  than 
two  meters  from  the  fore  and  aft 
centerline  of  the  ship  in  the  athwartship 
direction.  The  Deputy  Assistant  Judge 
Advocate  General  (Admiralty)  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
writh  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  urmecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
abihty  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 
Accordingly,  32  CFR  Part  706  is 

PART  706— iAMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Au'h(rirv:  33  U.S.C  1605. 


2.  Table  Four,  Paragraph  IS  of  §706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS 
DONALD  COOK: 

§  706.2     Certifications  of  the  Secretary  of  the  Navy  under  Executive  Ordef  1 1 964  and  33  U  S  C   ^  605. 


Vessel 


Numt>ef 


Horizontal  distar>ce  from 

the  fore  and  aft  centerline 

of  the  vessel  in  the 

athwartshf)  direction 


USS  DONALD  COOK  DDG  75 


1 .90  meters. 
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.1.    Idblo   I  uur.   I'jrdgrapti    lb  ul   ^ /Ub.^:   is  dUienuea   oy   aaoing,   in  numerical  order,  the   following  entry  for  USS 
DONALD  COOK 

1 709.2     Certifications  ot  th«  S«cr»t»ry  of  \hm  N«vy  under  Executive  Ofd«f  1 1  i*64  ana  JJ  u  S  C    1605 


Number 


Ot>struaion  angie  'eiatrve 
ship's  headings 


USS  DONALD  COOK  „ DOG  75         102  00  thru  1 12.50. 


4    Table  Five  of  §706.2  is  amended  by  adding,  in  numer-^'  "•■'^«>'■    »ho  f'-.iir.wine  ^ntry  for  USS  DONALD  COOK: 

$  70C  2     Certtfloetlona  -♦  *^a  ^"n*a'~,-  ^^  •^«  Nr^vy  :snd»r  p»»cutlve  OrO«r  •  '  964  and  33  U  S  C    1 505 

Table  Five 


Vessel 


Number 


MMtheaO  itghts 
not  over  al  other 

lights  and  ob- 
structions annex 
I,  sec.  2(f) 


Forward  mast 

headlight  not  m 

forward  quarter  ot 

ship  anrwx  i. 

sec  3(3) 


After  masthead 
light  less  than  '/? 

ship's  lengt'''  at" 

:)(  forwa'O  -las' 

head  itgr-'   a^nf « 

I.  set    J, a 


Pefcentage 

horizontal 

seoaration  a: 

•amed 


USS  DONALD  COOK 


DOG  75 


14.0 


Dated  April  17.  1998. 
R.R.Pixa. 

(Mptaln.  lAGC.  U.S.  Navy,  Deputy  Assistant 

Judge  Advocate,  General  ( Admiralty ) 

IFR  Dtir   g»-11884  Filed  5-4-98;  8:45  ami 
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ENVIBi   NMf  N^AL  PROTECTION 
AGENCY 

40  CFR  Parts  52  ar>d  81 
[FRL-0980-81 

Technical  Amendments  To  Approval 

and  ^'    ■•\.ui:i!ion  of  ImpU'pitMTT.itlon 
Plrti-  H    A  Si     .  Sin;  Coti*^  ' 
Effective  Date  Under  Congressional 
Rav  ovv  Act  (CRA) 

*ucNv.f:  Environmimtal  Protection 
Agency  (EPA). 

action:  Final  rule;  correction  of 
effective  date  under  CRA. 


r:On  July  23.  1997  (62  FR 
39446).  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  concerning  the 
temporary  delay  of  the  ozone  attainment 
date  for  Manitowoc  Country  from  1996 
to  2007  This  action  suspended  the 
automatic  reclassification  of  Manitowoc 
Country  from  moderate  to  serious 
nonattainment.  which  estabUshed  an 
effe<:tive  date  of  August  22.  1997  This 
document  corrects  the  effective  date  of 
the  rule  to  May  5,  1998  to  be  consistent 
with  section  801  and  808  of  the 
Congressional  Review  Act  (CRA). 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  5 
use.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  5,  1998. 


FOR  PURTVtER  INFORMATION  CONTACT: 

i  oin  Lagies.  Office  of  Au.  at  (202)  260- 
55qs 

Supplementary  information: 
I    Bat  ivKruurid 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
July  23.  1997.  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  August  22.  1997. 
as  stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  has  been 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
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the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553lb)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  puh!i( 
prt)cedure  are  impracticable 
unnecessary  or  contrarv'  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public:  comment  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EP.^  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  .^ct  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter  Thus,  notice  and  public 
procedure  are  unnecessary  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B)  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  i».nown  of  the 
underlying  rule  since  July  23.  1997,  EP.'^ 
finds  that  good  cause  exists  to  provide 
for  an  immediate  effective  date  pursuant 
to  5  U.S.C.  553(d)(3)  and  808(2). 

11.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory-  action"  and 
is  therefore  not  subject  to  review  by  the 
OfTice  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  an> 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28,  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-c:omment 
requirements  under  the  .Administrative 
Fro(,edure  .'\ct  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory-  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  disi  ussed  in  the  iuly  23,  1997. 
Federal  Register  document. 

F^ursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory- 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 


May  5.  1998.  This  rule  is  not  a  "major 
rule"  as  defined  in  5  U.S.C.  804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated  .«Lpril  22,  1998. 
Carol  Browner, 
Administrator 
(FR  Doc.  98-1 1 541  Filed  5-4-98;  8:45  am) 

BILUNG  CODE  K40-6&-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6007-51 
RIN  206O-A104 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  Notice  of  temporary 

sta\ 

SUMMARY:  Today's  action  announces  a  3- 
month  stay  of  certain  national  emission 
standards  for  hazardous  air  pollutants 
iNESH.AP)  for  certain  sources.  The 
effectiveness  of  the  provisions  for 
National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning."  December  2,  1994) 
for  continuous  web  cleaning  machines 
using  halogenated  hazardous  air 
pollutant  (HAP!  solvents  is  stayed  for  3 
months  for  good  cause  pursuant  to 
section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act.  Since  the 
compliance  date  for  existing  affected 
sourf;es  covered  by  this  NESHAP  was 
December  2.  1997,  it  is  not  practical  to 
propose  and  take  public  comment  on 
this  3-month  stay. 

This  action  also  revises  the  definition 
of  the  term  "part"  and  adds  a  definition 
for  continuous  web  cleaning  machine  to 
§  63.461.  A  continuous  web  cleaning 
machine  is  one  that  cleans  parts  sudi  as 
film,  coils,  wire,  and  metal  strips  at 
speeds  in  excess  of  1 1  feet  per  minute. 
Parts  are  generally  uncoiled,  cleaned 
such  that  the  same  part  is 
simultaneously  entering  and  exiting  the 
solvent  cleaning  machine,  and  then 
recoiled  or  cut. 

Elsewhere  in  the  Proposed  Rules 
Sec:tion  of  todays  Federal  Register,  the 
EPA  proposes  to  extend  the  compliance 
date  for  sources  affected  by  today's  stay 
for  1  year  in  order  to  complete  the 
rulemaking  pertaining  to  control  of 


emissions  from  continuous  wen 
cleaning  machines. 

This  stay  affects  only  those  sources 
which  meet  the  criteria  describing  a 
continuous  web  cleaning  machine  using 
halogenated  HAP  solvents. 

EFFECTIVE  DATE:  M-v  ==    ■■  ooo 

FOR  FURTHER  INFORMA' ON  OON'ACT:  Mr. 

Paul  Ahnodovar  at  (919)  541-0283. 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  For  information  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  contact  Mrs.  Tracy 
Back.  Manufacturing  Branch,  Office  of 
Compliance  (2223A),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  DC  20460; 
telephont  -^T"  ""4         •' 
SUPPLEMENfTAP*    sieORMAfiON; 

Regulated  hntitie* 

Entities  potentially  regulated  by  this 
action  are  owners  or  operators  of 
continuous  web  cleaning  machines 
using  any  solvent  containing  methylene 
chloride,  perchloroethylene. 
trichloroethylene,  1.1,1  trichloroethane, 
carbon  tetrachloride,  or  chloroform,  or 
any  combination  of  these  halogenated 
HAP  solvents,  in  a  concentration  greater 
than  5  percent  by  weight,  as  a  cleaning 
or  drying  agent.  Regulated  categories 
include: 


Category 

Examples  o1  regulated  entities 

Industry  .... 

Facilities  engaging  in  daaning 
operations  using  halogenated 
solvent  cleaning  machines 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  the 
EPA  is  now  aware  of  that  potentially 
could  be  regulated  by  this  action.  Other 
tyf>es  of  entities  not  listed  in  the  table 
also  could  be  regulated.  To  determine 
whether  your  facility  (company, 
business,  organization,  etc.]  is  regulated 
by  this  action,  you  should  carefully 
examine  the  applicability  criteria  in 
§  63.460  of  the  NESHAP  for  halogenated 
solvent  cleaning  operations  that  was 
promulgated  in  the  Federal  Register  on 
December  2,  1994  (59  FR  61801)  and 
codified  at  40  CFR  part  63,  subpart  T. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  Mrs.  Tracy 
Back  at  the  address  listed  in  the 

pre<  eding  FOR  FURTHFP  iNFORMfON 
CONTACT  section. 

1.  Backgrounc 

On  December  2.  1994,  the  EPA 
promulgated  NESHAP  for  halogenated 
solvent  cleaning  operations  (59  FR 
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61801 J    These  standards  were  codified 
u  subpart  T  in  40  CFR  part  6:1  These 
standards  Mtablished  equipment  and 
work  practice  standards  for  individual 
batch  vapor,  in-line  vapor,  in-line  cold, 
and  batch  cold  solvent  cleaning 
machinB5  usin^  any  solvei  inlng 

methylene  chloride,  perch  .iena. 

trichloroethylene.  1.1.1  trichloroethane. 
carbon  tetrachloride,  or  chloroform,  or 
any  combination  of  these  halogenated 
HAF  solvents  in  a  concentration  greater 
than  5  percent  by  weight,  as  a  cleaning 
or  drying  agent. 

Since  promulgation  of  the 
halogenated  solvent  cleaning  NESHAP 
on  December  2.  1994.  the  EPA  has 
becrome  aware  of  the  existence  of 
various  sources  cleaning  parts  such  as 
nim.  coils,  wire,  and  metal  strips  at 
speeds  in  excess  of  the  1 1  feet  per 
minute  limit  in  the  NfESHAP  using 
halogenated  cleaning  solvents.  Parts  are 
generally  uncoiled,  cleaned  such  that 
the  same  part  is  simultaneously  entering 
and  exiting  the  solvent  cleaning 
machine,  and  then  recoiled  or  cut. 
These  solvent  cleaning  machines  are 
typically  referred  to  as  continuous  web 
cleaning  machines.  The  design  and 
operation,  and  therefore,  the  emission 
characteristics  of  these  machines  are 
different  from  the  solvent  cleaning 
machines  (e.g..  batch  cold  cleaners,  in- 
line cleaners)  that  the  EPA  analyzed 
during  the  NESHAP  rule  development 
process  Therefore,  in  order  for  the  EPA 
to  properly  address  emission 
characteristics  and  controls,  and  to 
better  regulate  KAP  emissions  from 
continuous  web  cleaning  machines,  the 
Agency  is  staying  the  effectiveness  of 
the  provisions  of  the  NESHAP  for 
continuous  web  cleaning  machines 
using  halogenated  HAP  solvents.  The 
EPA  will  take  this  lime  to  further 
evaluate  these  types  of  operations,  their 
emission  characteristics,  and  the 
effectiveness  of  various  control 
measures  in  order  to  determine 
equivalent  methods  of  control  for  them. 

In  addition,  the  EPA  is  also  revising 
the  definition  of  the  term  "part"  and 
adding  a  definition  for  continuous  web 
cleaning  machine  to  §63.461. 

II.  Issuance  of  Stay 

The  EPA  hereby  issues  a  3-month  stay 
of  the  effectiveness  of  the  NESHAP  for 
halogenated  solvent  cleaning  machines 
applicable  to  continuous  web  cleaning 
machines  using  halogenated  HAP,  The 
EPA  will  al.so  reconsider  the  compliance 
dates  in  the  mie  and.  following  the 
notice  and  comment  procedures  of 
section  307(d}  of  the  Clean  Air  Act.  will 
take  appropriate  action. 


111.  Authonty  tor  Stay 

The  stay  announced  by  this  notice  is 
being  issued  pursuant  to  section 
553(b)(3){B)  of  the  Administrative 
Procedure  Act. 

The  grounds  for  staying  the 
requirements  of  this  rule  for  continuous 
web  cleaning  machines  arose  after  the 
public  conunent  period  and  close  to  the 
compliance  date  for  this  rule.  The 
impracticality  of  requiring  compliance 
by  continuous  web  cleaning  machines 
with  the  provisions  of  the  NESHAP 
became  apparent  after  the  final  rule  had 
been  promulgated.  Therefore,  the  EPA  is 
staying  the  effectiveness  of  the  rule  for 
3  months  in  order  to  allow  time  to 
evaluate  equivalent  methods  of  control 
for  continuous  web  cleaning  machines 
using  halogenated  HAP  solvents. 

Because  the  need  for  a  stay  was  only 
realized  recently,  and  the  compliance 
date  for  the  rule  was  December  2,  1997, 
it  is  both  impracticable  and  contrary  to 
the  public  interest  to  provide  an 
opportunity  for  conunent  before  issuing 
the  stay.  The  EPA,  therefore,  finds  that 
there  is  good  cause  in  accordance  with 
section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  to 
publish  this  temporary  stay  without 
prior  opportunity  for  public  comment. 

rV.  Proposed  Compliance  Extension 

The  EPA  may  not  be  able  to  complete 
the  equivalent  methods  of  control 
determination  for  continuous  web 
cleaning  machines  within  the  3-month 
period  expressly  provided  for  in  this 
action.  Therefore,  EPA  is  proposing  to 
temporarily  extend  the  applicable 
compliance  dates  In  the  Proposed  Rule 
Section  of  today's  Federal  Register,  the 
EPA  proposes  a  temporary  extension  of 
the  compliance  dates  beyond  3  months 
in  order  to  complete  the  equivalent 
methods  of  control  determinations  and 
revisions  of  the  rules  in  question. 

V.  Administrativt   Ri(;uir>!iu»nt8 

A.  Paperwork  Reduction  Act 

There  are  no  additional  information 
collection  requirements  associated  with 
this  temporary  stay.  Therefore,  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501.  etseq.. 
is  not  required,  b.  Executive  Order 
12866 

B.  Executive  Order  12866 

Under  Executive  Order  12866.  the 
EPA  is  required  to  determine  whether  a 
regulation  is  "significant."  and 
therefore,  subject  to  Office  of 
Management  and  Budget  review  and  the 
requirements  of  this  Executive  Order  to 
prepare  a  regulatory  impact  analysis. 
The  Executive  Order  defines 


significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  action  is  not  a  "significant 
regulatory  action  '  within  the  meaning 
of  the  Executive  Order  because  this 
action  provides  a  temporary  stay  of  the 
effectiveness  of  the  rule  to  allow  time  to 
evaluate  equivalent  methods  of  control 
for  continuous  web  cleaning  machines 
using  halogenated  HAP  solvents. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801.  et  seq  .  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefore  in  the 
rule)  that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
use.  808(2).  As  stated  previously,  the 
EPA  has  made  such  a  good  cause 
finding,  including  the  reasons  therefore, 
and  established  an  effective  date  of  May 
5,  1998.  The  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule    as  defined  by  5  U.S.C. 
804(2). 

D.  Regulatory  Flexibility 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 
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will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  because  the 
requirements  of  the  rule  are  being 
stayed  for  continuous  web  cleaning 
machines 

E.  Unfunded  Mondntes  Refomn  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.\).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMR.^, 
the  EPA  generally  must  prepare  a 
v«-itten  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates'  that  may 
result  in  expenditures  by  State,  local. 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  SlOd  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  se<:tion  205 
of  the  I'MR.^  generally  requires  the  EP.\ 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costlv,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  sec^tion 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatorv  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 


governments  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMR.*. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  27, 1998. 
Carol  M.  Browner, 

Administraio: 

Title  40  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows; 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authonty  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 
Subpart  T — (Arr>ended] 

2.  Section  63.461  is  amended  by 
adding  in  alphabetical  order  the 
definition  for    continuous  web  cleaning 
machine"  and  by  revising  the  definition 
for  "part"  to  read  as  follows: 

§  63.461     Definitions. 

*  *         •         •         * 

Continuous  web  cleaning  machine 
means  a  solvent  cleaning  machine  in 
which  parts  such  as  film,  coils,  wire, 
and  metal  strips  are  cleaned  at  speeds 
in  excess  of  11  feet  per  minute.  Parts  are 
generally  uncoiled,  cleaned  such  that 
the  same  part  is  simultaneously  entering 
and  exiting  the  solvent  cleaning 
machine,  and  then  recoiled  or  cut. 
«        •        «        •        • 

Part  means  any  object  that  is  cleaned 
in  a  solvent  cleaning  machine.  Parts 
include,  but  are  not  limited  to,  discrete 
parts,  assemblies,  sets  of  parts,  and  parts 
cleaned  in  a  continuous  web  cleaning 
machine  (i.e.,  continuous  sheets  of 
metal,  film). 

•  *        *        •        • 

3.  Section  63.470  is  added  to  Subpart 
T  to  read  as  follows: 

vr 
§63  470    Stay  of  ettective  date. 

Notwithstanding  any  oiner  provision 
of  this  subpart,  the  effectiveness  of 
§§  63.460  thru  63.469  of  subpart  T  is 
stayed  until  August  3,  1998  as  appUed 
to  continuous  web  cleaning  machines 
using  halogenated  HAP  solvents. 
[FR  Doc  QB  -1  ^  ■'53  Filed  5-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMEPCF 

National  Oceanic  a'^'d  A*'^osD'~'erfc 
Administration 

50  CFR  Part  300 

[Docket  No  980225046  -ak>&&  03;  l.D. 
021898B} 

RIM  064&-AK5* 

Pacific  Halibut  Fisheries-  Rete^tto"  c' 
Undersized  Halibut  in  Regulatory  Area 
4E 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS);  National  Oceanic  and 
Atmospheric  Administration  (NOAA); 
Commerce. 
action:  Final  rule. 

StJMMARY:  NMFS  issues  a  final  rule  that 
would  allow  the  retention  of  halibut  less 
than  32  inches  (81.3  cm)  with  the  head 
on,  or  less  than  24  inches  (61  cm)  with 
the  head  off  (undersized  halibut)  caught 
with  setline  gear  in  International  Pacific 
Halibut  Commission  (IPHC)  Regulatory 
Area  4E  for  personal  use.  Commercial 
sale  of  undersized  hahbut  would  remain 
prohibited.  This  action  is  necessary  to 
implement  the  recommendation  of  the 
North  Pacific  Fishery  Management 
Council  (Council)  to  allow  the  legal 
harvest  of  undersized  halibut  by  persons 
using  Conmiunity  Development  Quota 
(CDQ)  in  Regulatory  Area  4E.  This 
action  is  intended  to  provide  for  the 
continued  existence  of  the  customary 
and  traditional  food  practices  of 
indigenous  inhabitants  by  allowing 
them  to  retain  all  halibut  caught  with 
setline  gear  in  Regulatory  Area  4E. 
DATES:  This  final  rule  is  effective  June 
4,  1998. 

AOOflESSES:  The  final  Environmental 
Assessment/Regulatory  Impact  Review 
(EA/RIR)  prepared  for  this  action  may 
be  obtained  from  the  Sustainable 
Fisheries  Division,  Alaska  Region, 
NMFS,  709  West  9th  Street.  Room-453, 
Juneau,  AK  99801,  or  P.O.  Box  21668, 
Juneau,  AK  99802,  Attention:  Lori  J. 
Gravel. 

FOR  FIJRTMER  INFORMATiO  CONTACT:  John 

Lepore,  907-586-7228 
SUPPt-EMENTARV  INCORMATION:  The 
Northern  Pacifu  : ; ,-.  ,    i!  Act  (Halibut 
Act,  16  U.S.C.  773-773k),  in  section  5, 
provides  that  the  Regional  Fishery 
Management  Council  having  authority 
for  the  geographical  area  concerned  may 
recommend  management  measures 
governing  Pacific  halibut  catch  in  U.S. 
Convention  waters  that  are  in  addition 
to,  but  not  in  conflict  with,  regulations 
of  the  IPHC.  The  IPHC  is  the  body 
authorized  by  the  Convention  between 
the  United  States  and  Canada  for  the 
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J'f«.sorv  jlnjii  ut  tlii!  Jljlibut  1- isIitTV  ul 
the  North  Pacific  Ocean  and  the  Benng 
Sea  (Convention)  to  promulgate 
regulations  for  the  conservation  and 
management  of  the  Pacific  halibut 
fishery  Section  5  of  the  Halibut  Act  also 

Firovides  that  the  Secretary  of  Commerce 
Secretary)  shall  have  the  general 
responsibility  for  carrying  out  the 
Convention,  and  that  the  Secretary  shall 
adopt  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and 
objectives  of  the  Convention  and  the 
Halibut  Act.  The  Secretary's  authority 
has  been  delegated  to  the  Assistant 
Administrator  for  Fisheries.  NOAA 
lAA). 

In  1996,  the  Council  was  requested  by 
Alaska  Native  tribal  organizations  to 
review  the  prohibition  on  retaining 
undersized  halibut  caught  with 
authorized  commercial  gear.  This 
request  was  made  on  behalf  of  Alaska 
Native  fishermen  of  Yupik  descent  who 
were  retaining  undersized  halibut 
harvested  along  with  CDQ  halibut  of 
commercial  length  in  Regulatory  Area 
4E  Traditionally,  fishermen  of  Yupik 
descent  have  kept  all  fish  caught  and 
have  endeavored  to  utilize  that  fish  to 
the  fullest  extent  possible.  This  practice 
is  in  keeping  with  traditional  Yupik 
belief  that  a  fish,  as  well  as  the  stock  of 
fish  to  which  a  captured  fish  is 
returned,  is  irreparably  harmed  by  its 
capture  and  release. 

In  )une  1997.  the  Council 
recommended  that  regulations  be 
developed  that  would  allow  the 
retention  of  undersized  halibut  caught 
with  authorized  commercial  gear  in 
Regulatory  Area  4E  for  personal  use. 
The  IPHC,  at  its  annual  meeting  during 
the  week  of  January  26.  1998,  relaxed  its 
existing  regulation  on  the  minimum  size 
retention  limit  to  allow  CDQ  fishermen 
in  Regulatory  Area  4E  to  land 
undersized  halibut  caught  with 
authorized  commercial  gear  for  personal 
use  NMFS  published  a  proposed  rule 
consistent  with  the  IPHC  regulation  on 


.Mdrcn  y.  lyyo  idj  tk  i  i4Ul),  that 
would  revise  its  current  fishing 
regulations  to  allow  the  retention  of 
undersized  halibut  caught  with 
authorized  commercial  gear  in 
Regulatory  Area  4E  for  personal  use. 
The  public  comment  period  for  this 
proposed  rule  ended  on  March  24,  1998. 
No  public  comments  were  received 
concerning  this  action. 

This  final  rule  revises  regulations  that 
were  in  conflict  with  the  customary  and 
traditional  fishing  practices  of  the 
fishermen  of  Yupik  descent.  Three 
changes  are  made  to  the  final  rule  to 
make  it  consistent  with  the  IPHC  annual 
management  measures,  published  on 
March  17,  1998  (63  FR  13000).  These 
changes  are  not  considered  substantive 
in  nature  First,  the  term  "setline  "  is 
added  to  the  final  rule.  This  term  is 
added  to  confirm  that  undersized 
halibut  could  be  retained  while 
commercial  fishing  with  setline  gear, 
the  only  gear  that  is  authorized  for 
commercial  fishing.  Second,  the  final 
rule  is  made  effective  only  through 
December  31,  1999,  because  the  IPHC 
anticipates  that  a  comprehensive 
solution  to  the  subsistence  issue  for  the 
halibut  fishery  will  be  developed  by  that 
date.  Finally,  minor  editorial  changes 
are  made  to  the  final  rule  to  make  it 
conform  more  closely  to  the  text  of  the 
IPHC  annual  management  measures. 

Classification 

The  Council  prepared  an  EA/RIR  for 
this  action  that  describes  the 
management  background,  the  purpose 
and  need  for  action,  the  management 
action  alternatives,  and  the 
environmental  and  the  socio-economic 
impacts  of  the  alternatives.  The  AA  has 
concluded  that  this  action  is  not  likely 
to  significantly  affect  the  quality  of  the 
human  environment,  or  expected  to 
have  significant  impacts  on  endangered 
or  threatened  species,  or  marine 
mammals.  A  copy  of  the  EA  RIR  >  an  be 
obtained  from  NMFS  (see  addresses). 


The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  this 
certification.  As  a  resuh.  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

I  is(  .>rSiibip<fs  in  SO  CKR  Fan  ;U>0 

i-isneries,  1-isning,  Reporting  ana 
recordkeeping  requirements,  Treaties. 

Dated:  April  29,  1998. 
RnlUnd  A.  Schmitten, 
A.>.,.:,:^i.t  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  300  is  amended  to  read  as 
follows: 

PART  300— INTERNATIONAL  \ 

FISHERIES  REGULATIONS 

1.  The  authority  citation  for  50  CFR 
part  300,  subpart  E  continues  to  read  as 
follows: 

Milhority:  16  U.S.C  773-773k. 

2.  In  §  300.63,  paragraph  (c)  is  added 

t"  rPTfi  1^  fo!!f>\v<; 

§  300  53     Catch  sharing  plans  and 
domestic  management  measures 

•  *  *  •  * 

(c)  (Applicable  through  December  31, 
1999).  A  person  may  retain  halibut 
taken  with  setline  gear  in  Area  4E  that 
are  smaller  than  the  size  limit  specified 
in  the  annual  management  measures 
published  pursuant  to  §  300.62, 
provided  that  no  person  may  sell  or 
barter  such  halibut. 
IFR  Doc  96-11894  Filed  5-4-98;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  120 
Business  Loan  Program 

AGENCY:  Small  Business  Administration 

(SBA). 


action:  Proposed  rule. 


summary:  This  proposed  rule  would 
implement  Pub.  L.  104-208,  enacted  on 
September  30.  1996,  and  Pub.  L.  105- 
135,  enacted  on  December  2.  1997.  with 
respect  to  SBA  financing  in  the  504 
Program,  and  would  clarify  existing 
regulations.  In  the  504  program,  the 
proposed  regulations  would  authorize 
multiple  businesses  to  obtain  SBA 
financing  for  a  specific  504  Project. 
allow  a  504  Borrower  to  lease  long  term 
no  more  than  20  percent  of  the  504 
Project,  describe  how  much  a  Borrower 
must  contribute  to  a  504  Project,  and 
modify  allowable  fees  paid  by  a 
Borrower,  Third  Party  Lender,  and  CDC. 
In  addition,  the  proposed  rule  would 
allow  certain  fees  incurred  by  a  CDC  in 
the  closing  of  a  504  loan,  up  to  $2,500 
per  closing,  to  be  eligible  administrative 
costs. 

DATE:  Comments  must  be  submitted  on 
orbefore  July  6,  1998. 

ADDRESS:  Comments  should  be  mailed 
to  Jane  Palsgrove  Butler,  Acting 
Associate  Administrator  for  Financial 
.Assistance,  Small  Business 
Administration,  409  Third  Street,  S.VV., 
Washington.  D.C.  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

SUPPLEMENTARY  INFORMATION:  Public 
Law  105-135,  the  "Small  Business 
Reauthorization  Act  of  1997"  (1997 
legislationj,  enacted  on  December  2, 
1997,  and  Public  Law  104-208  (1996 
legislation),  enacted  on  September  30, 
1996,  amended  the  Small  Business 
Investment  Act  of  1958  (15  U.SC  601 
et  seq.).  These  proposed  regulations 
would  implement  the  amendments 
required  by  the  1996  legislation  and 
some  of  the  amendments  required  under 


the  1997  legislation,  and  make  other 

changes. 

Changes  to  the  504  Program 

The  1997  legislation  and  the  1996 
legislation  require  SBA  to  amend  its 
regulations  to  implement  the  statutes. 
SBA  is  also  proposing  some  other 
program  changes 

•  Section  502  of  the  Act  authorizes 
SBA  to  provide  financial  assistance 
through  a  CDC  to  assist  a  small  business 
concern  to  acquire,  construct,  convert, 
or  expand  its  plant  facility  as  a  504 
Project  pursuant  to  section  504  of  the 
Act.  SB.A  interpreted  the  statute  to 
permit  the  Agency  to  assist  only  one 
identifiable  business  for  any  particular 
project.  The  1997  legislation  authorizes 
SBA  to  provide  such  financial 
assistance  to  more  than  one  identifiable 
small  business.  SB.A  proposes  to  amend 
Section  120.801  of  its  regulations  to 
allow  SBA  to  work  with  a  CDC  to  assist 
multiple  small  businesses  for  any 
specific  504  Project,  allowing  two  or 
more  imrelated  small  businesses  to  seek 
SBA  financial  assistance  for  a  qualified 
504  Project. 

•  SBA  is  also  proposing  to  amend  its 
regulations  with  respect  to  Eligible 
Passive  Companies  in  order  to  make  that 
rule  consistent  with  the  1997 
legislation.  Current  13  CFR  120.111 
allows  SBA  to  assist  an  Eligible  Passive 
Company  to  use  loan  proceeds  to 
acquire  property  to  lease  to  an 
Operating  Company.  SBA  is  proposing 
to  amend  13  CFR  120.111  to  authorize 
SBA  to  provide  financing  to  an  EUgible 
Passive  Company  which  could  use  the 
proceeds  to  lease  property  to  multiple 
unrelated  Operating  Companies.  This 
proposed  change  would  make  the 
Eligible  Passive  Company  provision 
consistent  with  the  proposed  change  to 
13  CFR  120.801. 

•  The  1996  legislation  amended  the 
Act  with  respect  to  the  amount  of  a 
Borrower's  contribution  to  the  financing 
of  a  504  Project.  SBA  is  proposing  to 
amend  13  CFR  120.910  of  its  regulations 
to  require  the  Borrower  to  contribute  at 
least  15  percent  of  the  total  cost  of  the 
504  Project  if  the  Borrower  (or 
Operating  Company  if  the  Borrower  is 
an  Eligible  Passive  Company!  has  been 
in  business  for  2  years  or  less,  or  if  the 
Project  is  the  acquisition,  construction, 
conversion,  or  expansion  of  a  limited  or 
single  purpose  building.  The  Borrower 
must  contribute  at  least  20  percent  of 


the  total  cost  of  the  Project  if  both  these 
conditions  exist. 

•  The  1996  legislation  requires  that 
not  less  than  50  percent  of  a  Project's 
cost  must  be  financed  by  a  Third  Party 
Lender  if  the  Borrower's  contribution  is 
made  under  the  conditions  described 
above  for  proposed  13  CFT?  120.910. 
This  proposed  revision  of  13  CFR 
120.920  implements  that  change. 

•  The  1997  legislation  amended  the 
Act  to  permit  a  504  Borrower  to  lease 
long  term  no  more  than  20  percent  of  a 
new  504  Project  if  the  Borrower  would 
immediately  occupy  no  less  than  60 
percent  of  the  property.  To  comply  with 
the  1997  legislation,  SBA  is  proposing 
to  amend  13  CFR  parts  120.131  and 
120.870  to  authorize  a  Borrower  to  lease 
long  term  up  to  20  percent  of  the 
rentable  space  in  a  504  Project  to  third 
parties  when  the  Borrower  will  occupy 
at  least  60  percent  of  the  rentable  space 
with  plans  to  occupy  another  20  pwrcent 
of  the  rentable  space  within  3  years.  The 
present  law  allows  a  Borrower  in  a  504 
Project  to  lease  up  to  33  percent  of  a 
new  facility  if  the  Borrower  can  show 
that  it  will  need  additional  space  within 
3  years  and  that  it  will  fully  use  the 
facility  within  10  years.  Under  the 
proposed  rule,  the  Borrower  will  have 
the  option  of  showing  that  it  will 
ultimately  use  80  percent  of  the  rentable 
space  within  3  years,  and  that  it  plans 
to  lease  long  term  20  percent  of  the 
space  to  others.  The  effect  of  this  change 
will  be  to  allow  a  business  to  construct 

a  building  in  a  good  location  without 
being  compelled  to  show  that  it  will  use 
all  of  the  space.  Thus,  the  proposed  rule 
will  alleviate  the  present  strict 
restrictions  on  the  use  of  property. 

•  13  CFR  120.862(b)  sets  forth 
specific  public  policy  goals  a  CDC  may 
use  to  qualify  a  504  Project  or  support 
an  increased  amount  of  504  financing. 
13  CFR  120.862(b)(3)  lists  expanding 
Minority  Enterprise  Development  as  one 
of  the  public  policy  goals.  SBA  is 
proposing  to  amend  13  CFR 
120.862(b)(3)  to  direct  the  reader  to  the 
correct  section  in  SBA's  regulation 
designating  the  specific  minority  groups 
to  which  the  subsection  applies.  13  CFR 
120.862  (b)(7)  lists  as  one  of  the  public 
policy  goals  the  assistance  of  businesses 
affected  by  Federal  budget  reductions. 
SBA  is  proposing  to  amend  13  CFR 
120.862(b)(7)  by  clarifying  that  the 
public  policy  goal  is  to  assist  any 
eligible  small  business  in  an  area 
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affected  by  such  reductions,  not  only 
those  businesses  which  can  show  that 
they  were  affected  adversely  by  the 
budget  reduction.  Therefore,  if  a 
geographic  area  has  been  adversely 
affected  by  Federal  budget  reductions. 
SBA  can  assist  a  business  located  in  that 
area  or  moving  to  that  area  without 
showing  that  the  particular  business 
was  affected. 

•  The  1996  legislation  requires  SBA 
to  charge  the  Borrower  a  fee  of  not  more 
than  0.9375  percent  on  the  unpaid 
principal  balance  of  the  loan  as 
determined  at  5-year  anniversary 
intervals.  SBA  is  amending  13  CFR 
120.971  of  its  regulations  to  implement 
this  change.  In  addition.  13  CFR 
120.971(a)(3)  raises  the  minimum 
servicing  fee  from  .5  percent  to  .625 
percent. 

•  SBA  is  proposing  to  insert  a  new 
Section  120.972  in  13  CFR  to  implement 
the  1996  legislation  which  requires  SBA 
to  collect  a  one-time  fee  equal  to  50 
basis  points  on  the  total  participation  in 
a  Project  by  a  Third  Party  Lender  when 
that  Third  Party  Lender  occupies  a 
senior  credit  position  to  that  of  SBA.  In 
addition,  under  the  proposed  regulation. 
SBA  will  collect  an  annual  fee  from 
each  CIX:  equal  to  0  125  percent  of  the 
outstanding  principal  balance  of  any 
Debenture  guaranteed  by  SBA  after 
September  30,  1996  The  CDC  must  pay 
the  fee  from  the  servicing  fees  collected 
by  the  CDC  and  not  from  additional  fees 
imposed  on  the  Borrower. 

•  Currently,  under  13  CFR 
120.921(d),  any  future  advance  by  a 
Third  Party  Lender  in  excess  of  the 
outstanding  balance  and  accrued 
interest  must  be  subordinated  to  the 
CDC/SBA  lien  unless  the  future  advance 
is  to  collect  payments,  maintain 
collateral,  or  protect  the  Third  Party 
Lender's  lien  position  on  the  Third 
Party  Loan.  SBA  has  been  unable  at 
times  to  realize  the  full  benefit  of  its  lien 
position,  despite  its  regulations 
requiring  future  advances  to  be 
subordinate  to  the  CDC/SBA  lien. 

Moreover,  if  a  Third  Party  Lender 
wants  to  make  additional  capital 
available  to  a  504  Borrower,  it  easily  can 
do  so  through  another  loan.  SBA  is 
proposing  to  revise  13  CFR  120.921(d) 
to  state  that  the  Third  Party  Loan  cannot 
be  open-ended  as  to  amount,  and  after 
completion  of  the  504  Project,  a  Third 
Party  Lender  may  only  make  a  future 
advance  under  the  Third  Party  Loan  to 
collect  amounts  due  on  the  Third  Party 
Loan  note,  maintain  collateral  or  protect 
its  lien. 

•  SBA  also  has  been  unable  to  realize 
the  full  benefit  of  its  lien  position 
because  of  prepayment  penalties,  late 
fees,  and  escalated  interest  after  default 


due  under  the  Third  Party  Loan. 
Accordingly,  SBA  also  proposes  to  add 
a  new  paragraph  (e)  to  13  CFR  120.921 
that  would  state  that  the  Third  Party 
Lender's  lien  is  subordinate  to  the  CDC/ 
SBA  lien  with  respect  to  prepayment 
penalties,  late  fees,  and  escalated 
interest  after  default  due  under  the 
Third  Party  lien. 

•  When  a  small  business  defaults  on 
a  Third  Party  Loan,  SBA  may  choose  to 
assume  the  obligations  of  the  Borrower. 
The  1996  legislation  amended  the  Act  to 
ensure  that  when  SBA  assumes  such 
obligation  for  Projects  approved  after 
September  30,  1996.  it  only  will  pay  the 
interest  rate  on  the  note  in  effect 
immediately  prior  to  the  date  of  the 
Borrower's  default.  SBA  is  proposing  to 
redesignate  and  revise  present 
paragraph  (e)  of  Section  120.921  of  13 
CFR  to  become  new  paragraph  (0  stating 
that  SBA  only  will  pay  the  interest  rate 
in  effect  immediately  prior  to  the  date 
of  the  Borrower's  default  with  respect  to 
a  Project  approved  after  September  30. 
1996. 

•  SBA  is  proposing  to  amend  13  CFR 
120.802  to  clarify  the  definition  for 
Third  Party  Loan  and  13  CFR 
120.801(c)(3)  to  reflect  that  definition. 

•  Currently.  Section  120.870(c)(1)  of 
13  CFR  requires  the  term  of  a  lease  of 
the  Project  premises  to  be  at  least  equal 
to  the  terms  of  the  Debenture.  However, 
this  may  not  be  necessary  if  the  Project 
is  only  machinery  and  equipment. 
Therefore,  SBA  proposes  to  delete 
machinery  and  equipment  from  the 
definition  to  clarify  that  the  length  of  a 
lease  for  machinery  and  equipment  is  a 
credit  issue. 

Changes  to  CDC  Closing  F  ees 

Section  120.883  of  13  CFR  sets  forth 
administrative  costs  which  may  be  paid 
with  the  proceeds  of  a  loan  funded  by 
a  504  Debenture  rather  than  out  of  the 
Borrower's  own  resources.  Section 
120.971  of  13  CFR  sets  forth  the  fees 
that  a  CDC  may  charge  a  Borrower. 

Throughout  the  history  of  the  504 
Program,  most  of  the  services  required 
to  prepare  504  loan  documents  and 
close  a  504  loan  have  been  performed 
for  CDCs.  at  CDC  cost,  by  legal  counsel, 
paralegals,  and  CEXZ  staff.  The  CDC  has 
then  charged  its  Borrower  a  fee  at 
closing  to  reimburse  the  CDC  for  these 
expenses  ("CDC  Closing  Fee"). 
Although  this  CDC  Closing  Fee 
reimburses  the  CDC  for  expenses  the 
CEXi;  pays  to  its  own  lawyers,  the 
Borrower  is  not  considered  to  be  paying 
a  legal  fee.  since  the  Borrower  is  not 
represented  by  CDC  counsel.  The 
Borrower  pays  separately  the  legal  fees 
of  its  legal  counsel. 


Under  tne  5U4  Program,  loan  prrx  eeds 
may  be  used  to  pay  eligible  froitH  t  (  usts 
and  eligible  administrative  costs. 
Eligible  Project  costs  are  costs  directly 
attributable  to  the  Project  including 
professional  fees  essential  to  the  Project 
for  services  such  as  architecture, 
engineering,  and  environmental  studies. 
The  Borrower's  legal  fees  for  Project- 
related  matters  such  as  zoning,  title 
searches,  and  recording  fees,  as  well  as 
interest  and  points  on  the  intenm 
construction  loan,  are  eligible  Project 
costs.  The  Borrower's  Ie«al  fees 
associated  with  the  ciusing  are  not 
eligible  Project  costs. 

Eligible  administrative  costs  are 
amounts  the  Borrower  pays  for  services 
connected  with  closing,  but  not  directly 
attributable  to  the  Project  itself  These 
include  SBA's  guarantee  fee.  the  CDC's 
processing  fee.  and  504  ciosinjj  agent 
fees.  The  Borrower's  legal  fees 
associated  with  the  r  losing  arv  not 
eligible  administrative  costs  Lntil 
March  1,  1996.  the  CDC  Closing  Fee  was 
an  eligible  administrative  i:(jst   By 
regulation,  the  Borrower  t  ould  pay  the 
CDC  Closing  Fee  out  of  the  proceeds  of 
a  504  loan  up  to  a  maxiinum  of  $2,500. 
Since  then.  SBA  has  not  recognized  the 
CDC  Closing  Fee  as  an  eligible 
administrative  cost,  and  Borrowers  must 
reimburse  the  CDC  out  of  their  own 
resources. 

CDCs.  Borrowers,  and  SBA  share  a 
common  interest  in  minimizing  legal 
fees  to  reduce  costs  to  the  Borrower 
During  the  period  before  Man :h  1.  1996. 
some  in  the  504  industr>'  felt  that  SB.'Ks 
regulation  influenced  the  market  rate  for 
legal  fees  and  other  miscellaneous 
expenses  associated  with  504  Closings 
They  argued  that  attorney  fees  ciiar>i;ed 
CDCs  by  CDC  counsel  were  maintained 
at  an  artificially  high  level  because  the 
CDC  Closing  Fee  was  an  eligible 
administrative  cost  financed  out  of  the 
lofui  proceeds.  They  further  argued  that 
the  reference  in  the  regulation  to  a 
$2,500  limitation  established  a 
minimum  base  for  the  attorney  fees. 

SBA  received  15  comments 
concerning  these  issues  during  the 
comment  period  following  publication 
of  its  proposed  rule  changes  in  60  FR 
64356  on  December  15,  1995  Most  of 
them  supported  retaining  the  CDC 
Closing  Fee  as  an  eligible  administrative 
cost.  SBA  believed,  however,  that  legal 
expenses  associated  with  the  504 
Closing  should  be  determined  by  the 
competitive  marketplace  and  that  there 
was  some  merit  in  the  contention  that 
the  eligibility  of  the  CDC  Closing  Fee  as 
an  administrative  cost  resulted  in  higher 
attorney  fees.  Despite  the  opposition 
expressed  in  most  of  the  comments 
received,  SBA  decided  to  exclude  the 
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CDC  Closing  Fee  from  eligible 
administrative  costs  and  eliminated  the 
$2,500  reference  in  its  final  rule 
published  in  61  FR  3226,  dated  lanuarv 
31. 1996 

SBA  expected  that  these  regulaton. 
changes  would  reduce  attorney  fees.  It 
also  anticipated  downward  competitive 
pressure  on  such  fees  as  more  attorneys 
became  designated  to  perform,  expedited 
504  loan  closings, 

CDCs  have  been  closing  loans  under 
the  new  rules  for  nearly  2  years. 
Approximately  140  attorneys  are  now 
enrolled  as  designated  closing  attorneys, 
and  more  than  50  percent  of  ail  504 
loans  close  under  the  expedited  process. 
Yet  fees  as.sociated  with  504  closings 
charged  CDCs  bv  CDC.  counsel  do  not 
appear  to  have  decreased 

Legislation  enacted  since  the  rule 
became  effective  has  imposed  additional 
fees  upon  Borrowers.  Industry 
representatives  indicate  that  the 
combination  of  increased  fees  and  the 
inability  to  pay  the  CDC  Closing  Fee  out 
of  the  Debenture  proceeds  has  reduced 
access  by  small  businesses  to  the  504 
Program   Because  the  fees  now  are  not 
eligible  administrative  costs,  they  m.ust 
f>e  paid  by  the  Birrowers  from  other 
resources   Not  all  Borrowers  can  afford 
to  pav  these  costs  without  use  of  the 
Delxjnture  proceeds. 

In  an  effort  to  assist  its  small  business 
customers,  SBA  is  proposing  to  make 
CDC  Closing  Fees  eligible 
administrative  costs  up  to  a  maximum 
of  $2,500  per  Closing. 

Compliance  With  Executive  Orders 
12612,  12778.  and  12866.  the 
Regulatory  Flexibility  Act  (5  I'.S.C.  601. 
et  seq.).  and  the  Paperwork  Reduction 
Act  (44  L  .S.C.  Ch.  35) 

SBA  certifies  that  this  proposed  rule 
does  not  constitute  a  significant  rule 
within  the  meaning  of  Executive  Order 
12866,  since  it  is  not  likely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 
or  the  US  economy. 

SBA  certifies  thai  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  .■Kct.  5  U.S.C.  601. 
et  seq.  Last  year,  SB.A  made 
approximately  four  thousand  504  loans 
Currently  there  are  approximately  300 
CDC^s.  less  than  15  of  which  are  Premier 
CDCs.  While  the  1997  legislation 
removes  the  limit  on  the  number  of 
CDCs  that  can  become  Premier  CDCs. 
SBA  anticipates  that,  at  most,  only  half 
of  the  CDCs  would  be  affected  by  this 
rule.  Thus  the  changes  to  the  Program 


in  the  proposed  rule,  including  the 
changes  to  the  Closing  Fee  provisions 
and  the  changes  implementing  PL  104- 
208  and  P.L.  105-135  will  not  constitute 
a  significant  impact  on  a  substantial 
number  of  small  businesses 

SB,'\  certifies  that  this  proposed  rule 
does  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
under  the  Pape^^^■ork  Reduction  Act,  44 
U.S.C.  chapter  35. 

For  purposes  of  Executive  Order 
12612,  SB.\  (.ertifies  that  this  proposed 
rule  has  no  federalism  implications 
warranting  preparation  of  a  Federalism 
Assessment 

For  purposes  of  Executive  Order 
12778.  SBA  certifies  that  this  proposed 
rule  is  drafted,  to  the  extent  practicable, 
to  accord  with  the  standards  set  forth  in 
section  2  of  that  Order 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs — business.  Small 

businesses. 

.Accordingly,  pursuant to authority 

contained  m  section  5(b)(6)  of  &e  Small 

Business  Act  (15  U.S,C.  634fb)(6)),  SBA 
proposes  to  amend  part  120,  chapter  I, 
title  13,  Code  of  Federal  Regulations  as 
follows: 

PART  120— BUSINESS  LOANS 

1.  The  authority  citation  for  Part  120 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  634  (b)(6)  and  636(a) 
and  (h). 

2.  Amend  §  120.111  by  revising  the 

first  sentence  to  read  as  follows: 

§120.111     What  conditions  must  an 
Eligible  Passive  Company  satisfy'' 

An  Eligible  Passive  Company  must 
use  loan  proceeds  to  acquire  or  lease, 
and/or  improve  or  renovate  real  or 
personal  property  (including  eligible 
refinancing)  that  it  leases  to  one  or  more 
Operating  Companies  for  the  conduct  of 
the  Operating  Company's  business 
(references  to  one  Operating  Company 
include  multiple  Operating  Companies, 
as  applicable).  *    •    • 
•         «         *         •        • 

3.  Amend  §  120.131(a)  by  adding  a 
new  sentence  at  the  end  to  read  as 
follows: 

§120.131     Leasing  part  of  new 
construction  or  existing  building  to  another 
business. 

(a)  *   •   •  (See  §  120.870(c)  for  an 
exception  wdth  respect  to  504  Projects.) 

«         *         *         «         * 

4  Amend  §  120.801  by  revising  the 
first  sentence  of  paragraph  (a)  and 
paragraph  (c)(3)  to  read  as  follows: 


§120.801     How  ts  a  504  Protect  f(aanc«J? 

(a)  One  or  more  sman  Dusiiiesse*  may 
apply  for  504  financing  through  a  CDC 
serving  the  area  in  which  the  504 
Project  is  located.  *  *  * 


(c)*  •  • 

(3)  Third  Party  Loan  comprising  the 
balance  of  the  financing,  collateralized 
by  a  first  lien  on  the  Project  property 
(see  section  120.920). 

•  *         •        •        • 

5.  Amend  §  120.802  by  revising  the 
definition  of  Third  Party  Loan  to  read  as 
follows: 

§120.802     Definitions. 

•  •  *  *  • 

Third  Party  Loan  is  a  loan  from  a 
commercial  or  private  lender,  investor, 
or  Federal  (non-SBA).  State  or  local 
government  source  that  is  part  of  the 
Project  financing. 
***** 

6  Amend  §  120.862  by  revising  the 
parenthetical  clause  in  paragraph  (b)(3) 
and  by  revising  paragraph  (b)(7)  to  read 
as  foUow- 

§1?0.862     Otr>e' econcT^ic  oeveiop^i^nt 

obf©ct!ves 

«         •         •         *         * 

(b)  Public  Policy  goals:  *  *  • 
(3)  •   *   •  (See  §  124.105(b)  for 

minority  groups  who  qualify  for  this 

description.); 

•  *        •        *        • 

(7)  Assisting  businesses  in  or  moving 
to  areas  affected  by  Federal  budget 
reductions,  including  base  closings, 
either  because  of  the  loss  of  Federal 
contracts  in  the  area  or  the  reduction  in 
revenues  in  the  area  due  to  a  decreased 
Federal  presence. 

7.  Amend  §  120.870  by  revising 
paragraph  (a)(1)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§120.870     Leasing  P'o>»c' P'opeiy. 

(a)  •    •    • 

(1)  The  remaining  term  of  the  lease, 
including  options  to  renew,  exercisable 
solely  by  the  lessee,  equals  or  exceeds 
the  term  of  the  Debenture; 
***** 

(c  )  If  the  Project  is  for  new 
construction,  a  Borrower  may  lease  long 
term  no  more  than  20  percent  of  the 
rentable  property  in  the  Project  to  one 
or  more  tenants  if  the  Borrower 
immediately  occupies  not  less  than  60 
percent  of  the  rentable  property  with 
plans  to  occupy  the  remaining  20 
percent  within  3  years. 

8.  Revise  §  120.883  to  read  as  follows: 
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The  following  administrative  costs  ars 
not  part  of  Project  costs,  but  may  be 
paid  with  the  proceeds  of  the  504  loan 
and  the  Debenture  (see  §  120.971): 

(a)  SBA  guarantee  fee; 

(b)  Funding  fee  (to  cover  the  cost  of 
a  public  issuance  of  securities  and  the 
Trustee); 

(c)  CEXI  processing  fee; 

(d)  Borrowers  out-of-pocket  costs 
associated  with  the  closing  of  the  504 
loan  (other  than  legal  fees); 

(e)  CDC  Closing  Fee  (see 

§  120.971(a)(2))  up  to  a  maximum  of 
$2,500;  and 

(f)  Underwriters'  fee. 

9.  Revise  §  120.910  to  read  as  follows: 

f  120  910     How  much  must  ttw  Borrowvr 
con  tribute? 

(a)  The  Borrower  must  contribute  to 
the  Project  cash  (or  property  acceptable 
to  SBA  obtained  with  the  cash)  or  land 
(that  is  part  of  the  Project  Property),  in 
an  amount  equal  to  the  following 
percentage  of  the  Project  cost,  exclusive 
of  administrative  cost; 

(1)  At  least  15  percent,  if  the  Borrower 
(or  Operating  Company  if  the  Borrower 
is  an  Eligible  Passive  Company)  has 
been  in  operation  for  2  years  or  less; 

(2)  At  least  15  percent,  if  the  Project 
involves  the  acquisition,  construction, 
conversion,  or  expansion  of  a  limited  or 
single  purpose  building  or  structure; 

(3)  At  least  20  percent,  if  the  Project 
involves  both  of  the  conditions 
described  in  paragraphs  (a)  (1)  and  (2) 
of  this  section;  or 

(4)  At  least  10  percent,  in  all  other 
circumstances. 

(b)  The  source  of  the  contribution  may 
be  a  CDC  or  any  other  source  except  an 
SBA  business  loan  program  (see 

§  120.913  for  SBIC  exception). 

10.  Revise  §  120.920  to  read  as 
follows: 

§120  920     Required  paniclpetlon  by  the 
TMrd  Party  L*nd«f. 

(a)  Amount  of  Third  Party  Loans.  A 
Projec:t  financing  must  include  one  or 
more  Third  Parly  Loans  totaling  at  least 
as  much  as  the  504  loan  However,  the 
Third  Party  Loans  must  total  at  least  50 
percent  of  the  total  cost  of  the  Projeci  if: 

(1)  The  Borrower  (or  Operating 
Company,  if  the  Borrower  is  an  Eligible 
Passive  Company)  has  been  in  operation 
for  2  years  or  less,  or 

(2)  The  Protect  is  for  the  acquisition, 
construction,  conversion,  or  expansion 
of  a  limited  or  single  purpose  asset. 

(b)  Third  Party  Loan  collateral.  Third 
Party  Loans  usually  are  collateralized  by 
a  first  lien  on  the  Project  properly.  They 
cannot  be  gu&ranteed  by  SBA. 


i  1   In  §  120.921  revise  and 
redesignate  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (fl  and  add  a  new 
paragraph  (dl  tn  rwaH  a«  fnllnw; 

f  120.021     Terms  of  T.Mird  Party  Loans. 
•         •         •         •         • 

(d)  Future  advances.  The  Third  Party 
Loan  must  not  be  open-ended.  After 
completion  of  the  Project,  the  Third 
Party  Lender  may  not  make  future 
advances  under  the  Third  Party  Loan 
except  expenditures  to  collect  amounts 
due  the  Third  Party  Loan  notes, 
maintain  collateral,  and  protect  the 
Third  Party  Lender's  lien  position  on 
the  Third  Party  Loan. 

(e)  Subordination.  The  Third  Party 
Lender's  lien  will  be  subordinate  to  the 
CDC/SBA  lien  as  to  any  prepayment 
penalties,  late  fees,  and  increased 
default  interest  due  under  the  Third 
Party  Loan. 

(f)  Escalation  upon  default.  A  Third- 
Party  Lender  may  not  escalate  the  rate 
of  interest  upon  default  to  a  rate  greater 
than  the  maximum  rate  set  forth  in 
paragraph  fb)  of  this  section.  With 
res(>ect  to  any  Project  approved  after 
September  30,  1996,  SBA  will  only  pay 
the  interest  rate  on  the  note  in  effect 
prior  to  the  date  of  the  Borrower's 
default. 

12.  Amend  §  120.971  by  revising  the 
first  sentence  of  paragraph  (a)(2)  and 
paragraphs  (aj(3),  and  (d)(2)  to  read  as 
follows: 

§120.97''      A  ■•>wnD.'<  'f>rts  ..Mio  D, 
Borrower. 

(a)*    *    • 

(2)  Closing  fee.  The  CIX;  may  charge 
a  reasonable  closing  fee  in  an  amount 
sufficient  to  reimburse  it  for  the 
expenses  of  its  in-house  or  outside  legal 
counsel,  and  other  miscellaneous 
closing  costs  (CDC  Closing  Fee).  *  *  * 

(3)  Servicing  fee  The  CDC  will  charge 
a  monthly  servicing  fee  of  not  less  than 
0.625  percent  per  annum  nor  more  than 
2  percent  per  annum  on  the  unpaid 
balance  of  the  loan  as  determined  at  5- 
year  anniversary  intervals.  A  servicing 
fee  in  excess  of  1.5  percent  in  a  Rural 
Area  and  1  percent  everywhere  else 
requires  SBA's  prior  written  approval, 
based  on  evidence  of  substantial  need. 
The  servicing  fee  may  be  paid  only  from 
loan  payments  received.  The  fees  may 
be  accrued  without  interest  and 
collected  from  the  CSA  when  the 
payments  are  made. 

■        •        •         *        • 

(d)'   •   • 

(2)  For  loans  approved  by  SBA  after 
September  30,  1996,  SBA  charges  a  fee 
of  not  more  than  0.9375  percent  per 
annum  on  the  unpaid  principal  balance 


of  the  loan  as  determined  at  5-year 
anniversary  intervals. 

•         •         •         *         • 

13.  In  part  120  redesignate  §  UU.972 
as  S  120.973,  and  add  a  new  §  120.972 
to  read  as  follows: 

§120972    Third  Party  Lender  participation 
fee  ar>d  Development  company  tee. 

(a)  Participation  fee.  For  loans 
approved  by  SBA  after  September  30, 
4996.  SBA  must  collect  a  one-time  fee 
from  the  Third  Party  Lender  equal  to  50 
basis  points  on  its  total  participation  in 
a  Project  when  the  Third  Party  Lender 
occupies  a  senior  credit  position  to  SB.\ 
in  the  project. 

(b)  Development  company  fee.  For 
loans  approved  by  SBA  after  September 
30.  1996.  SBA  must  collect  an  annual 
fee  from  the  CDC  equal  to  0  125  percent 
of  the  outstanding  principal  balance  of 
the  debenture.  The  fee  must  be  paid 
from  the  servicing  fees  collected  by  the 
CDC  and  cannot  be  paid  from  any 
additional  fees  imposed  on  the 
Borrowers. 

Dated   .^Dril  28.  1998. 
\ui»  Mvarei. 
Administrator. 
fFR  nor  QR-11Q10  Filed  S-4-98;  8:45  ami 
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14  CFR  Part  39 

[Docket  No   97  -CE-i^S-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Models  A200CT, 
8200,  B200C,  B200CT,  200T  B200T, 
300,  8300,  and  B300C  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
dUupi  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Raytheon 
Aircraft  Company  (Raytheon)  Models 
A200CT,  B200.  B200C,  B200CT,  200T/ 
B200T,  300,  B300,  and  B300C  airplanes. 
The  proposed  action  would  require 
replacing  the  main  landing  gear  left  and 
right  actuator  clevis  assembly.  Reports 
of  main  landing  gear  failure  on  two  of 
the  affected  airplanes  prompted  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  actuator  clevis 
assembly  in  the  main  landing  gear, 
which  could  result  in  loss 
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of  control  of  the  airplane  during  landing 
operations. 

DATES:  Comments  must  be  received  on 
or  before  Julv  10.  1998 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention  Rules  Docket  No.  97-CE- 
148-AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  B4106  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p  m..  Monda) 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Ra\lheon  .Aircraft  Companv,  P  O  Box 
85.'  Wichita.  Kansas  67201-0085, 
telephone   (800)  625-7043  or  (316)  676- 
4556  This  information  also  mav  be 
examined  at  the  Rules  Docket  at  the 
address  above 

FOR  FURTHER  INFORMATION  CONTACT:  .Mr 
Steven  E  Potter.  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  .Airport  Road.  Room  100, 
Wichita.  Kansas  67209.  telephone  (316) 
946-4146;  facsimile  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identif\-  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  ret;eived  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
a(.:tion  on  the  proposed  rule   The 
proposals  contained  in  this  notice  mav 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  .All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  tie  filed  in  the  Rules 
Docket. 

Commeiiters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-148-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

.Any  person  ma\  obtain  a  copv  of  this 
NPRM  by  submitting  a  request  to  the 
F.AA,  Central  Region  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No,  97-CE-148-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106 

Discussion 

The  ¥.\.\  has  received  two  reports  of 
failed  main  landing  gear  (MLG)  on 
Ravtheon  Models  B200  and  B200C 
airplanes.  Further  investigation  shows 
the  .MLG  actuator  clevis  in  these 
airplanes  failed  from  fatigue  cracking  in 
the  threaded  shank  portion  of  the  clevis. 
The  MLG  actuator  clevis  assembly  that 
is  currently  installed  in  these  Raytheon 
airplanes  could  also  fracture  causing 
collapse  of  the  MLG  while  landing. 

Relevant  Service  Information 

Raytheon  Aircraft  has  issued 
Mandatorv  Ser\-ice  Bulletin  No.  2728, 
Issued:  June  199"   Revision  No.  1,  dated 
February'  1998,  which  specifies 
replacing  the  left  and  right  MLG 
actuator  clevis  assmembly  with  a  new 
MLG  actuator  clevis  assembly  of 
improved  design 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  failure  of  the 
actuator  clevis  assembly  in  the  main 
landing  gear,  which,  if  not  corrected, 
could  result  in  loss  of  control  of  the 
airplane  during  landing  operations, 

Explanation  of  the  Provisions  of  the 
Proposed  ,\D 

,b::i(  e  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Ravtheon  Models 
A200CT,  B200,  B200C.  B200CT,  200T/ 
B200T,  300,  B300.  and  B300C  of  the 
same  tvpe  design,  the  proposed  AD 
would  require  replacing  the  left  and 
right  MLG  actuator  clevis  assembly  with 
a  new  actuator  clevis  assembly  of 
improved  design. 

Cost  Impact 

The  FAA  estimates  that  897  airplanes 
in  the  U.S.  registr\-  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  5  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $581  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $790,257,  or  $881  per 


airplane.  The  manufacturer  has 
informed  the  FAA  that  105  owners/ 
operators  of  these  airplanes  have 
already  accomplished  the  proposed 
action;  therefore,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators 
would  be  reduced  by  $92,505  from 
$790,257  to  $697,752, 

Regulators  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
t)etween  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES 

List  of  Sub»e(  f.  ir  14  (FR  P^rt  39 

Air  transponauon,  Aircran,  Aviation 
safety,  Safety 

I  he  Proposed   Kmenamint 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amen'd  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Arrtended} 

2.  Sectio;:  i-  \3  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytheon  Aircraft  Company:  Docket  No.  97- 
CE-148-AD. 
Applicability:  Airplane  models  listed 
below,  certificafed  in  any  category. 
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Mooai 


B200 


B200C  

B200CT  (FW-II)  .... 

200T/B200T 

300    

B300 

A200CT  ((>12D)  .. 
A200CT  (C-12R  ... 
A200CT  (RC-12K) 
A200CT  (R012N) 
A200CT  (RC-12P) 
A200CT  (RC-12Q) 

B200C  (C-12F)  

B200C  (UC-12F)  .. 
B200CT  (RC-12F) 
B200C  (UC-12M)  .. 
B200C  (RC-12M)  .. 
B200C  (C-12R) 
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18-1167   BB-1193  throogh  B8-1263,  BB-1265  tnroug^  BB-1286,  BB-1287.  B&-1288.  BB-1290  through 
88-1302  through  88-1425.  BB-1427  through  BB-1447.  BB-1449,  BB-1450.  B8-1453.  BB-1455,  BB- 
I  BB-1458  throu^  BB-1559. 


88-1158.  88-1167, 

88-1300, 

1456,  and  88-1458  throo^ 
BL-124  through  BL-140. 
FG-1  ar>d  FG-2 
BT-31  through  BT-38 

FA-1  through  FA-230  and  FF-1  through  FF-19. 
FL-1  through  FL-159 
FM-1  through  F^*-9  and  Fh*-1. 
8P-46  through  BP-51 
BP-52  through  BP-63. 
FE-1  through  FE-9. 
FE-10  through  FE-24. 
FE-25  through  FE-31,  FE-33.  FE-35. 
FE-32,  FE-34.  FE-36 

BP-64  through  BP-71.  BL-73  through  BL-112.  and  BL-118  through  BL-123. 
BU-1  through  8U-10. 
BU-11  and  BU-12. 
BV-1  through  BV-10. 
8V-11  and  8V-12. 
8W-1  through  8W-29 


Nol«  1:  This  AD  applies  to  each  airplane 
identiried  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiriml.  altered,  or  repaired  in  the  area 
subject  to  the  requirement.1  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modirication,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD.  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  within  the  next  200 
hour^  time- in-service  (TIS)  after  the  effective 
dale  of  this  AD.  unless  already  accomplished 

To  prevent  failure  of  the  actuator  clevis  rod 
in  the  main  landing  gear,  which  could  result 
in  loss  of  control  of  the  airplane  dunng 
landing  operations,  accomplish  the 
following: 

(a)  Replace  the  left  and  right  main  landing 
gear  actuator  clevis  assembly  with  a  new 
MLG  actuator  clevis  assembly  of  improved 
design  in  accordance  with  the 
Accomplishment  Instructions  section  In 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  No  2728.  Issued:  June.  1997. 
Revision  No.  1,  February,  1998. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road. 
Room  100.  Wichita.  Kansas  87209.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Wichita  Aircraft  Certification 
Office. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Raytheon 
Aircraft  Company,  P  O.  Box  85.  Wichita. 
Kansas  67201-0085:  or  may  examine  this 
document  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1 558.  601  E 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  April 
29.  1998. 

lanaa  E.  lackson. 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFRDoc  98-11887  Filed  5-4-98.  8:45  am] 
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[Docke-  No    ift  t^M    lOO-ADJ 

BIN  ."?0   A  AM 

Air'wcjrihmess  Directives,  Dornter 
McxJel  328    100  Series  Airplanes 

AGENCY:  Federal  Aviation 
.Kdnunistration.  DOT. 

ACTION:  Notice  of  piroposed  rulemaking 
(NPRM). 

Si,MMA=5'   This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
modification  of  the  ground  cooling  fan. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 


information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  pi«vent  failure  of  the 
ground  cooling  fan.  which  could  result 
in  smoke  in  the  flight  deck  and  cabin 
and  consequent  inability  of  the  flight 
crew  to  perform  duties  or  possible 
passenger  injury  due  to  smoke 
inhalation. 

DATES:  Comments  must  be  received  by 
June  4,  1998 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
103-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
FAIRCHILD  DORNIER.  DORNIER 
Luftfahrt  GmbH.  P.O.  Box  1103.  D- 
82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW    Rpnton. 
Washington 

FOR  RJRTHEB  INFORMATION  CO^^■ACT: 
Norman  B   Mdrtunsun.  Managu.'^, 
International  Branch.  ANM-n6.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
9805S-4056;  telephone  (425) 227-2110; 
fax  '42'"i'  :2~-i.  14n 
SUPPLEMENfTAPY  INFORMATION; 

Comnients  Invitfni 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
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written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  mav  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commeriters  wishing  the  F.\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-103-AD  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  Lommenter. 

Availability  of  VPRMs 

Any  person  Fna\  obtain  a  (.opy  of  this 
N'PRM  by  submitting  a  request  to  the 
F.-V.^,  Transpo.l  .Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-103-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LEA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  F.\A  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  has  received 
reports  of  smoke  in  the  flight  dp(.k  and 
cabin.  The  cause  of  the  smoke  has  been 
attributed  to  an  overheating  condition 
caused  by  oil  contamination  of  the  heat 
exchangers  and  the  failure  of  the  ground 
cooling  fans  to  dispel  the  smoke  from 
the  flight  deck  and  cabin.  This 
condition,  if  not  corrected,  could  result 
in  inability  of  the  flight  crew  to  perform 
duties  or  possible  passenger  injury  due 
to  smoke  inhalation. 

m 

Fxplanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-21-227,  dated  July  16,  1997, 
which  descrit)es  procedures  for 
modification  of  the  ground  cooling  fan 
The  modification  involves  incorporation 
of  a  modified  check  valve  and  rotation 
of  the  valve  90  degrees  from  its  present 


position.  (The  service  bulletin 
references  EG&G  Rotron  Service 
Bulletin  011389500-21-1.  dated  April 
30,  1997,  as  an  additional  source  of 
service  information  to  accomplish  the 
modification.)  Accomplishment  of  the 
actions  specified  in  the  Domier  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  LBA  classified  this  service  bulletin 
as  mandatory  and  issued  German 
airworthiness  directive  97-243,  dated 
August  28,  1997,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

F,\A's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29!  and  the  applicaDie  bilateral 
airworthiness  agreement   Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LB.A  has  kept  the  F,A.-\  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA. 
reviewed  all  available  information,  ano 
determined  that  .AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

.Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specifiec 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed 
modification,  at  an  average  labor  rate  of 
S60  per  work  hour  Required  parts 
■would  be  supplied  bv  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
.A.D  on  U  S  operators  is  estimated  to  be 
S3, 000.  or  SBO  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemment.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES 

list  of  Subre<t«.  in  14  (IK  Part  39 

Air  transportation,  Aircraft.  Aviation 

safety,  Safetv 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39--  AIRWORTHINESS 
DIRECTIVES  - 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv  4Q  I  ■  .S  C  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

E>onuer  Luitfahn  i.rabH:  Docket  98-NM- 
103- AD. 

Applicability:  Model  328-100  series 
airplanes,  serial  numbers  3005  through  3095 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  if  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  [serformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opierator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
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repair  on  the  unsafe  condition  addressed  by 
this  AD,  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  failure  of  the  ground  cooling 
fan.  which  could  result  in  smoke  in  the  flight 
deck  and  cabin  and  consequent  inability  of 
the  flight  crew  to  perform  duties  or  possible 
passenger  injury  due  to  smoke  inhalation, 
accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AO.  modify  the  ground  cooling  fan 
and  rotate  the  modified  check  valve,  in 
accordance  with  Domier  Service  Bulletin 
SB-32B-21-Z27.  dated  |uly  16.  1997 

Note  2:  The  service  bulletin  references 
EG»G  Rotron  Service  Bulletin  011389500- 
21-1,  dated  April  30,  1997,  as  an  additional 
source  of  service  information  to  accomplish 
the  actions  required  by  this  AD. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a  ground 
cooling  fan.  part  number  011369SOO,  unless 
it  has  been  modified  in  accordance  with 
Domier  Service  Bulletin  SB-328-21-227. 
dated  July  16.  1997. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
TranspKirt  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  .Manager,  International  Branch, 
ANM-116 

Noll  3:  Information  concerning  the 
exiUfnce  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  Erom  the  International  Branch, 
ANM-n6 

(d)  Special  flight  ptermits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Gerrnan  airworthiness  directive  97-243. 
dated  August  28,  1997 

Issued  in  Renton.  Washinston.  on  April  29. 
1998 

|ohn  |.  Hickey. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
IFRDoc  98-11888  Filed  5-4-98;  8:45  ami 
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DEPAHIMEFfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pan  39 

(Docket  No.  9a-NM-lS-AD] 

RIN2120   AA>4 

Airworthiness  Directives    AirDus  Model 
A320  S«rt««  Airplanes 

agency;  Federal  Aviation 

Administration.  DOT, 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  front  spar  vertical 
stringers  on  the  wings;  and  repair,  if 
necessary.  This  proposal  also  provides 
for  an  optional  terminating  action  for 
the  repetitive  inspections.  This  proposal 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
fatigue  cracking  of  the  front  spar  vertical 
stringers  on  the  wings,  which  could 
result  in  reduced  structural  integrity  of 
the  airframe. 

DATES:  Comments  must  be  received  by 
June  4,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  9B-NM- 
18-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p  m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Direaorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B  Martenson,  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


(  oinmrnis  iu\  ilfd 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Avdilabihtv  ot  NFR.Ms 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-1&-AD.  1601  Lind  Avenue. 
SW  ,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (IXiAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DGAC 
advises  that,  during  full-scale  fatigue 
testing  on  a  Model  A320  test  article. 
fatigue  cracking  occurred  at  116.151 
simulated  flights  on  the  front  vertical 
stringer  on  the  wing  at  frame  36.  Such 
fati^e  cracking,  if  not  detected  and_ 
corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  airframe. 

fxplanalion  of  Relevant  Servirr 
intormation 

Airbus  has  issued  Service  Bulletin 
A320-57-1016.  Revision  1.  dated 
December  6,  1995.  which  describes 
procedures  for  repetitive  eddy  current 
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inspections  to  detect  fatigue  cracking  of 
the  front  spar  vertical  stringers  on  the 
wings. 

In  addition.  Airbus  has  issued  Service 
Bulletin  A32O-57-1017,  Revision  m. 
dated  March  17,  1997.  which  describes 
procedures  for  modification  of  the  front 
spar  vertical  stringers  on  the  wings.  The 
modification  includes  the  installation  of 
new  shims  and  new  fasteners  on  the 
front  spar  vertical  stringers  on  the 
wings.  Accomplishment  of  this 
modification  would  eliminate  the  need 
for  the  repetitive  inspections  described 
in  Airbus  Service  BuHetm  .\32(>-5"- 
1016,  Revision  1. 

Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
intended  to  adequatelv  address  the 
identified  unsafe  condition.  The  DGAC 
classified  Airbus  Service  Bulletin  .^320- 
57-1016.  Revision  1.  dated  Decembers. 
1995.  as  mandatorv  and  issued  French 
airworthiness  directive  97-31 1-105(8). 
dated  October  22,  1997.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  m  France. 

FAA  s  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  Stales  under  the 
provisions  of  section  21,29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement   Pursuant  to 
this  bilateral  airworthiness  agreement. 
the  DGAC  has  kept  the  F.\.\  informed 
of  the  situation  described  above  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  inspections 
specified  in  Airbus  Service  Bulletin 
A320-57-1016.  Revision  1.  dated 
December  6,  1995,  except  as  discussed 
below.  This  proposed  AD  also  would 
provide  for  optional  terminating  action 
for  the  repetitive  inspections. 

Operators  should  note  that,  in 
consonance  with  the  findings  of  the 
DGAC.  the  FAA  has  determined  that  the 
ref)etitive  inspections  proposed  by  this 
AD  can  be  allowed  to  continue  in  lieu 
of  accomplishment  of  a  terminating 
action.  In  making  this  determination, 
the  FAA  considers  that,  in  this  case, 
long-term  continued  operational  safety 


will  be  adequately  assured  b> 
accomplishing  the  repetitive  inspections 
to  detect  fatigue  cracking  before  it 
represents  a  hazard  to  the  airplane. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
Airbus  Service  Bulletin  A32O-57-1016, 
Revision  1.  dated  Decembers,  1995, 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accomplished  m  accordance  with  a 
method  approved  by  either  the  FAA  or 
the  DGAC  (or  its  delegated  agent).  In 
light  of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  F.A,A  has  determined 
that,  for  this  proposed  .^,0,  a  repair 
approved  by  either  the  ¥.\A  or  the 
DGAC  would  be  acceptable  for 
i  ompliance  with  this  proposed  AD, 

Differences  Between  Proposed  Rule  and 
Foreign  AD 

Operators  should  note  that,  unlike  the 
procedures  described  in  French 
airworthiness  directive  97-311-105(8). 
dated  October  22.  1997,  this  proposed 
AD  would  not  permit  further  flight  if 
fatigue  cracks  are  detected  on  the  front 
spar  vertical  stringers  of  the  wings.  The 
FAA  has  determined  that,  because  of  the 
safety  implications  and  consequences 
associated  with  such  fatigue  cracking, 
any  subject  front  spar  vertical  stringer 
that  is  found  to  be  cracked  must  be 
repaired  prior  to  further  flight  in 
accordance  with  a  method  approved  by 
the  FAA  or  the  DGAC  (or  its  delegated 
agent) 

Cost  Impact 

The  FAA  estimates  that  16  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $1,920,  or  $120  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  aiscussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
modification,  rather  than  continue  the 
repetitive  inspections,  it  would  require 


approximately  6  work  hours  to 
accomplish  it.  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $700  per 
airplane  Based  on  these  figures,  the  cost 
impact  of  the  optional  terminating 
modification  proposed  by  this  AD  on 
U.S.  ofierators  is  estimated  to  be  $1,060 
per  airplane 

Regulatorv  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

I  he  Proposed  Aminarn)  nt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows- 

PART  39~AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  I'  SC  106(g),  40113.  44701. 

§3Si3     iArrteoOed] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Airbu.v  Industrie:  Docket  98-NM-18-AD. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  21290 
(reference  Airbus  Service  Bulletin  A320-57- 
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not  been  installed.  certiFicated  in  any 
category 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modi  fled,  altered,  or  repiaired  in 
the  area  subject  to  the  requirements  of  this 
AD  For  airplanes  that  have  been  modifled. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  front  spar  vertical  stringers  on  the  wings, 
which  could  result  in  reduced  structural 
integrity  of  the  airframe,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  24.000  total 
flight  cycles,  or  within  60  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later  Perform  an  eddy  current  inspection  to 
detect  fatigue  cracking  of  the  front  spar 
vertical  stringers  on  the  wings,  in  accordance 
with  Airbus  Service  Bulletin  A32O-57-1016. 
Revision  1,  dated  December  6.  1995. 

(1)  If  no  crack  is  detected,  repeat  the  eddy 
current  inspection  thereafter  at  intervals  not 
to  exceed  14.000  flight  cycles. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  International 
Branch,  ANM-116.  FAA.  Transport  Airplane 
Directorate;  or  the  Direction  Generate  de 
I'Aviation  Civile  (or  its  delegated  agent). 
Thereafter,  repeat  the  eddy  current 
inspection  at  intervals  not  to  exceed  14.000 
flight  cycles 

(b)  Modiflcation  of  the  front  spar  vertical 
Stringers  on  the  wings,  in  accordance  with 
Airbus  Service  Bulletin  A32O-57-1017. 
Revision  01,  dated  March  17,  1997. 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.VA  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-ne 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  op^ralf  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  b«  dccomplished- 


Noic  J   1  im  5uL»)ect  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-311- 
105(B),  dated  October  22,  1997. 

Issued  in  Renton.  Washington,  on  April  29. 
1998 

lohn  f.  Hickey, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service 

jFR  Doc  98-11889  Filed  5-4-98;  845  am) 
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DEPARTMENT  OF  TRANSPORTATION 

f»K:ierai  Avsation  Administration 

14  C(^R  P.in  39 

[Doch9'  Nc   98-NM-10-AD] 

FUN  2i2Ct   AA64 

Airwortriiness  Directives.  McDonnell 
Dougias  Model  DC  ^60  Series 

Airpuines  and  Model  MD   90   30  and 

MD  afi  Airplanes 

AGENCY:  hederal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  apphcable  to  all 
McDonnell  Douglas  Model  DC-9-«0 
series  airplanes  and  Model  MI>-90-30 
and  MD-aa  airplanes.  This  proposal 
would  require  a  one-time  inspection  of 
the  harness  assembly  of  the  tailcone 
emergency  evacuation  slide  to 
determine  the  diameter  of  the  swaged 
balls;  reidentification  of  the  harness 
assembly;  and  reinstallation  or 
replacement  of  the  assembly  with  a  new 
assembly,  if  necessary.  This  proposal  is 
prompted  by  a  failed  deployment  of  the 
tailcone  emergency  evacuation  slide 
during  a  system  test  conducted  by  the 
manufacturer.  The  actions  speciHed  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  tailcone 
emergency  evacuation  slide  to  deploy 
automatically  due  to  incorrect  diameter 
of  the  swaged  balls  on  the  wire  rope  of 
the  harness  assembly. 
DATES:  Comments  must  be  received  by 
June  19,  1998, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
10-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


The  Boeing  Company.  Douglas  Products 
Division.  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846. 
Attention:  Technical  Publications 
Business  Administration,  Dept.  C1-L51 
(2-60).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOP  FUB'^HER  INFORMATION  CONTACT: 
AilK;  ^.:.i  .A.:.  :\^''!<^\un  f  hngiiU'iT, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5338: 
fax  (562)627-S2iri 

SUPPLEMENTARY  INFORMATION: 
(.omments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
sf)ecified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPR.Ms 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-lO-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 
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Discussion 

During  an  FAA-required  system  test 
of  the  tailcone  emergency  evacuation 
slide  conducted  by  the  manufacturer, 
the  slide  failed  to  deploy  automatically 
Reports  indicate  that  the  swaged  ball  on 
the  depiovToent  harness  of  the  slide 
pulled  off  the  wire  rope,  thus  preventing 
the  automatic  deployment  of  the  slide 
An  anaivsis  of  this  incident  revealed 
that  the  swaged  ball  on  the  harness 
assembly  had  pulled  off  the  wire  rope 
due  to  incorrect  diameter  of  the  swaged 
ball.  This  condition,  if  not  corrected, 
could  result  in  failure  of  the  tailcone 
emergency  evacuation  slide  to  deploy 
automatically. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletins  MD80-25A364  (for  Model  DC- 
9-81  (MD-81).  DC-9-82  (MD-82),  EX:- 
9-83  (MD-83),  and  DC-9-87  (MD-87) 
series  airplanes,  and  Model  MD-88 
airplanes];  and  MD9O-25A030  (for 
Model  MD-9O-30  airplanes);  both  dated 
October  30.  1997;  which  describe 
procedures  for  a  one-time  inspection  of 
the  harness  assembly  (container 
deployment  harness)  of  the  tailcone 
emergency  evacuation  slide  to 
determine  the  diameter  of  the  swaged 
balls:  reidentification  of  the  hames.s 
assembly:  and  reinstallation  or 
replacement  of  the  assembly  with  a«ew 
assembly,  if  necessarv  For  airplanes  on 
which  the  diameter  of  the  swaged  ball 
IS  within  specified  limits,  the  alert 
service  bulletins  describe  procedures  for 
reinstallation  of  the  reidentified  harness 
assembly   However,  for  airplanes  on 
which  the  diameter  of  the  swaged  ball 
is  outside  specified  limits,  the  alert 
service  bulletins  descnbe  procedures  for 
replacement  of  the  harness  assembly 
with  a  new  harness  assembly 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletins 
described  previously. 

Cost  Impact 

There  are  approximately  943 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  The  F.\A  estimates  that 
570  airplanes  of  US  registry  would  be 
affected  bv  this  proposed  .^D.  that  it 


would  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  proposed 
action  and  that  the  average  labor  rate  is 
$60  per  work  hour  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
.\D  on  U.S.  operators  is  estimated  to  be 
$68,400.  or  $120  per  airplane 

The  cost  impac"t  figure  discus.sed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  proposed  requirements  of  this  .AD 
action,  and  that  no  of>erator  would 
accomplish  those  actions  m  the  future  if 
this  AD  were  not  adopted 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
vanous  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  It  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator)'  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule'   under  the  IXDT 
Regulatory  Policies  and  Procedures  144 
FR  11034.  Februarv'  26   1979).  and  (3)  if 
promulgated,  will  not  have  a  significant 
e<:onomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  cnteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulator\-  evaluation  prepared  foi  this 
action  is  contained  m  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
Irx.ation  pro\  idea  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

.^ir  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .Amendment 

.'KLCordingh    pursuant  to  the 
authority  delegated  to  .me  by  the 
.administrator,  the  Federal  Aviation 
.\dministrat)on  proposes  to  amend  part 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L.S.C.  106tg).  40113,  44701. 


§39.13    [ArnerxJerf] 

-   Se<  tior,  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive 

McDonnell  Douglas:  IXxket  9&-NM-10-AD. 

Applicability:  All  Model  DC-9-81  (MI>- 
81).  DC-9-«2  (MI>-82).  DC-9-83  (MD-83). 
and  DC  9  87  (MD-87)  series  airplanes;  and 
Model  MD-86  and  MD-90-30  airplanes; 
certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
Idontified  in  the  preceding  applicability 
provisioa,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owDer/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  efihict  of  the  modification,  alteration,  or 
repair  on  the  vmsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sp)ecific  prop)osed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  failure  of  the  tailcone 
emergency  evacuaUQp  slide  to  deploy 
automatic^ly  due  to  incorrect  diameter  of 
the  swaged  balls  on  the  wire  rope  of  the 
harness  assembly,  accomplish  the  following: 

la)  Within  180  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  of 
the  harness  assembly  of  the  tailcone 
emergency  evacuation  slide  to  determine  the 
diameter  of  the  swqged  balls:  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  N«)80-25A364  |for  Model  DC-9-81 
(MD-81),  DC:-9-82  (MD-82),  DC-9-«3  (MD- 
83),  and  DC-9-87  [MD-87)  series  airplanes, 
and  Model  MD-88  airplanes);  or  MD90- 
25A030  (for  Model  MD-90-30  airplanes); 
both  dated  October  30.  1997. 

(1)  If  the  swaged  balls  are  within  the  limits 
specified  in  the  applicable  alert  service 
bulletin,  prior  to  further  flight.  reidenUfy  and 
reinstall  the  harness  assembly  in  accordance 
with  the  applicable  alert  service  bulletin. 

(2)  If  the  swaged  balls  are  outside  the  limits 
specified  in  the  applicable  alert  service- 
buUeUn.  prior  to  further  flight,  replace  the 
harness  assembly  having  part  number  (P/N) 
8370024-3  with  a  new  harness  assembly 
having  P/N  8370024-9  or  8370024-3H,  as 
applicable,  in  accordance  with  the  apphcable 
alert  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  harness  assembly  (P/N) 
8370024-3,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Pnncipal  Maintenance 
Insp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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obtained  from  the  Los  Angeles  ACO 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21. 197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  April  29, 
1998 

John  ].  Hicksy, 

Acting  Mono^r  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  98-1 1890  Filed  5-4-98,  8  45  am) 

MUJNO  COOC  4«1»-1»-U 


DEPAW  'M^  ST  OF  TRANSPORTATION 
};^Mi».f,    A  ,ition  Administration 


14  Cf  H  Part  71 

[A   ■  HI  .)•,  •'         ■•    "•' 
RIN  2120-AA66 
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P'f,p<,s»*«!  ^■'^"  ttion  of  VOR  Federal 
A  'w  )y    A  (shington 

AGENCy;  huderal  Aviation 
Administration  (FAAJ,  DOT. 
action:  Notice  of  proposed  rulemaking 
[NPRM). 

summary:  The  FAA  is  proposing  an 
amendment  to  its  airspace  regulations  to 
modify  two  Federal  airways,  V-165  and 
V-287,  located  m  the  State  of 
Washington  (WA).  due  to  the  newly 
commissioned  Penn  Cove  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  navigational  aid.  Federal  Airway 
V-165  would  be  modified  to  provide  a 
route  from  the  Olympia  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  System 
(VORTAC),  to  Penn  Cove  VOR  to 
Bellingham,  WA.  Federal  Airway  V-287 
would  be  modified  to  provide  a  route 
from  the  Paine  VORTAC  to  Penn  Cove 
VOR.  The  FAA  is  proposing  this  action 
to  improve  the  management  of  air  traffic 
operations  in  the  State  of  Washington. 
DATES:  Comments  must  be  received  on 
or  before  June  4,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Manager,  Air 
Traffic  Division.  ANM-500.  Docket  No. 
97-ANM-23,  Federal  Aviation 
Administration,  1601  Lind  Avenue. 
Renton,  WA  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 


ottu-u  ol  ihu  Kbgional  Air  iraltic 

Division 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ANM-23."'  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  software,  from  the  FAA 
regulations  section  of  the  Fedworld 
electronic  bulletin  board  service 
(telephone:  703-321-3339)  or  the 
Government  Printing  Office's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661).  Internet  users  may  reach  the 
Government  Printing  Office's  web  page 
at  http://www.access.gpo.gov/su_docs 
for  access  to  recently  published 
rulemaking  documents  in  the  Federal 
Register. 

Any  person  may  also  obtain  a  copy  of 
this  NPRM  by  submitting  a  request  to 


me  Federal  Aviation  Adnunistration, 
Office  of  Air  Traffic  Airspace 
Management.  ATA-400.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591.  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAAs  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
DFOcedure 

1  h»>  Prijposdl 

The  FAA  is  proposing  an  amendment 
to  part  71  to  modify  two  Federal 
airways,  V-287  and  V-165,  due  to  the 
commissioning  of  the  Penn  Cove,  WA, 
VOR/DME.  Federal  Airway  V-165 
would  be  modified  to  provide  a  route 
between  Olympia  and  Bellingham,  WA. 
Federal  Airway  V-287  would  be 
modified  to  provide  a  route  from  the 
Paine  VORTAC  to  Penn  Cove  VOR.  This 
proposal  would  enhance  air  traffic 
procedures  by  providing  air  traffic 
controllers  with  added  flexibility  for 
routing  air  traffic  in  the  State  of 
Washington. 

Domestic  VOR  Federal  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400. 9E  dated  September  10. 
1997,  and  effective  September  16.  1997, 
whi^  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Domestic  VOR  Federal 
airways  listed  in  this  document  would 
be  published  subsequently  in  the  Order. 

Trie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed  action: 

(1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule  "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

I  hi-  I'mpost'ii  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  106(g).  40103,  40113. 
40120,  E.O  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p  389 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  .Airspace 
Designations  and  Reporting  Points, 
dated  Septeml)er  10.  1997.  and  effective 
September  16,  1997.  is  amended  as 
follows: 

Paragraph  6010(a)     Domestic  VOR  Federal 
Ainvays. 


V-165  1  Revised] 

From  Mission  Bay,  CA;  INT  Mission  Ba\ 
270°  and  Oceanside.  CA.  177°  radials; 
Oceanside;  24  miles.  6  miles  wide.  Seal 
Beach.  CA;  6  miles  wide.  INT  .Seal  Beach 
287°  and  Los  ,^ngeles.  CA.  138°  radials.  Los 
Angeles.  INT  Los  Angeles  357°  and  Lake 
Hughes.  C.\.  154°  radials:  Lake  Hughes:  INT 
Lake  Hughes  :j44°  and  Shafter,  CA.  137° 
radials;  Shafter.  Porterville,  CA:  INT 
Porterville  339°  and  Clovis.  CA.  139°  radials: 
Qovis:  68  miles,  50  miles,  131  MSL. 
Mustang,  NV;  40  miles.  12  AGL,  7  miles,  115 
MSL.  54  miles,  135  MSL.  81  miles,  12  AGL. 
Lakeview.  OR;  5  miles.  72  miles,  90  MSL. 
Deschutes.  OR:  16  miles.  19  miles,  95  MSL, 
24  miles.  75  .MSL.  12  miles,  65  MSL, 
Newberg,  OR;  32  miles.  45  MSL,  INT 
Newberg  355°  aj)d  Olympia,  WA.  195° 
radials;  Olympia:  Penn  Cove,  WA;  to 
Bf  II Ingham.  \\'.\. 


V-287  [Revised] 

From  Fort  Jones,  CA.  via  INT  Fort  Jones 
041°  and  Rouge  Valley.  OR,  157°  radials; 
Rouge  Valley;  North  Bend,  OR;  Newberg,  OR 
Battle  Ground,  WA;  20  miles,  51  miles.  45 
.MSL,  Olympia.  WA;  INT  Olympia  005°T 
(346.32°M)  and  Paine.  WA,  256°T  (236°M) 
radials;  Paine;  to  Penn  Cove,  WA. 

•  *  M  *  * 

Issued  in  Washington,  DC,  on  April  27, 
1998. 
John  S.  Walker, 

Program  Director  for  Air  Traffic  Airspace 

Management. 

IFR  Doc  qa-n855  Filed  5-^-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 21 755-97] 
RIN  1545-AV86 

Reorganizations;  Nonqualified 
Preferred  Stock;  Hearing  Cancellation 

AGENCY;  Interna!  Revenue  Ser\'ice, 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  notice  of  proposed 

rp^uiations, 

SUMMARY:  This  document  provides 

notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  receipt  of  nonqualified  preferred 
stock  in  certain  exchanges. 

DATES:  The  public  hearing  originally 
scheduled  for  Tuesday.  May  .S.  1998. 
beginning  at  10  am   is  canceiied 
FOR  FURTHER  INFORMATION  CO^^■ACT: 
[.a.N'ita  Van  Dyke  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  202)  622-7190.  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  .s  unoer 
section  356(e)  of  the  Internal  Revenue 
Code  A  notice  of  proposed  p.ilemaking 
bv  cross-reference  to  temporars 
regulations  and  notice  of  public  hearing 
appearing  in  the  Federal  Register  on 
Tuesdav,  January  6.  1998  (63  FR  453), 
announced  that  the  pubiit  hearing  on 
the  proposed  rulemaicing  would  be  held 
on  Tuesday,  May  5,  1998.  begiiuiing  at 
10:00  a.m.'  in  Room  2615.  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.  Washington  EXZ. 

The  public  hearing  scheduled  for 
Tuesday.  May  5,  1998,  is  cancelled. 
Cynthia  E  Grigsbv. 

ChieJ.  Regulations  Unit,  Assistant  Chief 
Counsel,  (Corporate). 

FR  Dor   48- 1 1  R04  Filed  5-4-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-6007-4] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  proposed 
compliance  extension. 


summary:  On  December  2, 1994,  the 
El  A  ,siued  the  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Halogenated  Solvent  Cleaning" 
Elsewhere  in  today's  Federal  Register, 
the  EPA  is  armouncing  an  immediate  3- 
month  stay  of  the  effectiveness  of  that 
standard  for  continuous  web  cleaning 
machines  using  halogenated  hazardous 
air  pollutant  (HAP)  solvents  for  good 
cause  pursuant  to  section  553(b)(3)(B)  of 
the  Administrative  Procedures  Act. 

This  action  proposes  a  temporary 
extension  of  the  applicable  compliance 
date  beyond  the  3  months  of  the  stay  for 
up  to  1  year  to  complete  analysis  of 
equivalent  methods  of  control  for 
continuous  web  cleaning  machines 
using  halogenated  HAP  solvents. 
DATES:  Comments.  Comments  must  be 
rv  t-ived  on  or  before  Jiuie  4,  1998, 
unless  a  hearing  is  requested  by  May  15, 
1998.  If  a  hearing  is  requested,  written 
comments  must  be  received  by  June  19, 
1998. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  May  15.  1998.  If  a  hearing  is 
held,  it  will  take  place  on  May  20, 1998, 
beginning  at  10:00  a.m, 
ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
(in  duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention,  Docket  No.  A- 
92-39,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  Comments  on  the  proposed 
changes  to  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  also  may  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  a-and-r- 
docketdepamail.ep>a.gov. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPAs  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  CaroUna.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mrs.  Kim  Teal,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  N.C  27711, 
telephone  (919)  541-558f 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards 
and  the  proposed  changes,  contact 
Mr.  Paul  Almodovar,  Coatings  and 
Consumer  Products  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711; 
telephone  (919)  541-0283.  For 
information  regarding  the  applicability 
of  this  action  to  a  particular  entity, 
contact  Mrs.  Tracy  Back,  Manufacturing 
Branch,  Office  of  Compliance  (2223A), 
U.S.  EPA.  401  M  Stree'   9\\' 
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Washington,  DC  20460;  telephone  (202) 

5R4-707r, 

SUPPtEMEKTARY  INFORMATION: 

Electronic  Comment  Submission 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  also  will  be 
accepted  on  diskette  in  WordPerfect  5.1 
or  ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
the  docket  number  A-92-39.  No 
confidential  business  information 
should  be  submitted  through  e-mail. 
Electronic  comments  may  be  filed  on- 
line at  many  Federal  Depository 
Libraries 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  owners  or  operators  of 
individual  continuous  web  cleaning 
machines  using  any  solvent  containing 
methylene  chloride,  perchloroethylene. 
trichloroethylene,  1.1,1  trichloroethane. 
carbon  tetrachloride,  or  chloroform,  or 
any  combination  of  these  halogenated 
HAP  solvents  in  a  concentration  greater 
than  5  percent  by  weight,  as  a  cleaning 
or  drying  agent.  Regulated  categories 
include; 


Category 

Fxamples  of  regulated  entities 

Industry  

Facilities  engaging  in  dearwig 
operafions  using  halo- 
genated solvent  cleaning 
machines. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  the 
EPA  is  now  aware  potentially  could  be 
regulated  by  this  action.  Other  tyjjes  of 
entities  not  listed  in  the  table  also  could 
be  regulated.  To  determine  whether 
your  facility  Icompany.  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §63.460  of 
the  NESHAP  for  halogenated  solvent 
cleaning  operations  that  was 
promulgated  in  the  Federal  Register  on 
December  2.  1994  (59  FR  61801)  and 
codified  at  40  CFR  part  63.  subpart  T. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  Mrs.  Tracy 
Back  at  the  address  listed  in  the 
preceding  F0«  FURTHER  INFORMATION 
CONTACT  section. 

The  information  presented  below  is 
organized  as  follows: 

I.  Background 

II  Summary  of  and  Rationale  for  Proposed 
Compliance  Extension 

III.  Proposed  Compliance  Extension 

IV.  Solicitation  of  Comments 

V  Administrative  Requirements 


a.  Docket 

b.  Paperwork  Reduction  Act 

c.  Executive  Order  12866 

d.  Regulatory  Flexibility 

e.  Regulatory  Review 

f.  Unfunded  Mandates  Act 

I.  Background 

On  December  2.  1994  (59  FR  61801). 
the  EPA  promulgated  the  NESHAP  for 
halogenated  solvent  cleaning 
operations.  These  standards  were 
codified  as  subpart  T  in  40  CFR  part  63. 
These  standards  established  equipment 
and  work  practice  standards  for 
individual  batch  vapor,  in-line  vapor, 
in-line  cold,  and  batch  cold  solvent 
cleaning  machines  using  any  solvent 
containing  methylene  chloride, 
perchloroethylene.  trichloroethylene. 
1.1.1  trichloroethane,  carbon 
tetrachloride,  or  chloroform,  or  any 
combination  of  these  halogenated  HAP 
solvents  in  a  concentration  greater  than 
5  percent  by  weight,  as  a  cleaning  or 
drying  agent. 

Under  %  63.469  of  the  halogenated 
solvent  cleaning  NESHAP,  the 
Administrator  may  approve  the  use  of 
equipment  or  procedures  that  have  been 
demonstrated  to  be  equivalent  in  terms 
of  reducing  emissions  of  methylene 
chloride,  perchloroethylene, 
trichloroethylene.  1.1.1  trichloroethane. 
carbon  tetrachloride,  or  chloroform  to 
the  atmosphere,  to  those  prescribed  for 
compliance  within  a  specified 
paragraph  of  the  NESHAP.  Since  the 
rule  was  promulgated,  two  owners  and 
operators  of  affected  halogenated 
solvent  cleaning  machines  have 
requested  approval  for  equivalent 
methods  of  control  determinations  for 
their  continuous  web  cleaning  machines 
because  the  rule  does  not  presently 
address  their  situation.  In  addition,  the 
EPA  has  become  aware  of  several  other 
continuous  web  cleaning  machines 
experiencing  difficulties  in  determining 
how  to  comply  with  the  NESHAP.  In 
each  case,  the  emission  control 
requirements  specified  by  the  NESHAP 
would  be  difficult  or  impossible  to 
implement  due  to  the  operating  and 
emission  characteristics  of  these 
machines.  Case-by-case  equivalency 
determinations  would  be  required  to 
ensure  that  each  machine  is  applying 
alternative  control  measures  that 
achieve  the  same  or  better  emission 
reductions  as  the  NESHAP- required 
controls.  Such  a  case-by-case  approach 
would  be  unduly  burdensome  for  both 
the  affected  sources  and  the  EPA. 
Therefore,  the  EPA  is  conducting  an 
evaluation  of  methods  of  control  for  all 
continuous  web  cleaning  machines  to 
determine  which  emission  control 


measures  would  be  equivalent  to  the 
NESHAP 

11.  Summdr\  ol  and  Rationale  for 
Prop<jsed  Kxtension 

As  indicated  above,  since 
promulgation  of  the  halogenated  solvent 
cleaning  NESHAP  on  December  2.  1994, 
the  EPA  has  become  aware  of  the 
existence  of  various  sources  cleaning 
parts  such  as  film,  coils,  wire,  and  metal 
strips  at  speeds  in  excess  of  the  11  feet 
per  minute  limit  in  the  NESHAP  using 
halogenated  cleaning  machines  Farts 
are  generally  uncoiled,  cleaned  such 
that  the  same  part  is  simultaneously 
entering  and  exiting  the  solvent 
cleaning  machine,  and  then  recoiled  or 
cut.  These  solvent  cleaning  machines 
are  typically  referred  to  as  continuous 
web  cleaning  machines.  The  design  and 
operation,  and  therefore,  the  emission 
characteristics  of  these  machines  are 
different  from  the  solvent  cleaning 
machines  (e.g.,  batch  cold  cleaners,  in- 
line cleaners)  that  the  EPA  analyzed 
during  the  NESHAP  rule  development 
process. 

In-line  cleaning  machines  have 
automated  parts  handUng  systems,  such 
as  conveyors,  to  move  parts  through  the 
cleaning  machine.  Continuous  web 
cleaning  machines  do  not  have  a  "true" 
automated  parts  handling  system; 
instead  the  whole  p>art  (the  coil.  wire, 
film,  etc.)  is  pulled  through  the  solvent 
cleaning  machine.  The  halogenated 
solvent  cleaning  NESHAP  requires  that 
the  automated  parts  handling  system  on 
an  in-line  cleaning  machine  be  capable 
of  moving  the  parts  at  1 1  feet  per  minute 
or  less  as  a  basic  design  requirement. 
However,  process  speeds  for  the 
continuous  web  cleaning  processes  that 
the  EPA  has  information  on  range 
between  40  feet  per  minute  and  1.200 
feet  per  minute.  « 

Air  emissions  from  continuous  web 
cleaning  machines  are  primarily  due  to 
solvent  drag-out  or  solvent  carry-out  on 
the  cleaned  parts.  The  controls  required 
by  the  halogenated  solvent  cleaning 
NESHAP  to  reduce  drag-out  emissions 
require  that  parts  be  held  inside  the 
solvent  cleaning  machine  for  a  specified 
period  of  time,  depending  on  the  part 
being  cleaned,  until  solvent  dripping 
stops.  This  technique  is  called  dwell 
time.  Dwelling  parts  when  using  a 
continuous  web  cleaning  machine  is  not 
technically  feasible  due  to  the  high  rates 
of  s|>eed  at  which  the  parts  are  being 
cleaned.  Continuous  web  cleaning 
machines  generally  use  squeegees, 
rubber  stoppers,  or  fabric  pads  to 
remove  pooled  solvent  from  the  surface 
of  the  parts  being  cleaned  before  they 
exit  the  machine. 
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In  order  for  the  EPA  to  evaluate 
methods  of  emission  control  for 
contmuou.s  web  cleaning  machines 
using  halogenated  HAP  solvents,  and 
therefore,  better  regulate  HAP  emissions 
from  these  machines,  the  Agency  is 
proposing  a  temporarv  extension  of  the 
applicable  compliance  dates 

III.  Proposed  Compliance  Extension 

Elsewhere  in  today  s  Federal  Register 
the  EP.^  is  announcing  a  3-month  stay 
from  the  requirements  of  the 
naiogenated  solvent  cleaning  machine 
NESHAP  for  continuous  web  cleaning 
machines  using  halogenated  HAP 
solvents  for  good  cause  pursuant  to 
section  553(bM3)i;B)  of  the 
Administrative  Procedures  Act. 
However,  the  EPA  mav  not  be  able  to 
complete  evaluation  of  equivalent 
methods  of  control  for  continuous  web 
cleaning  machines  and  any  appropriate 
curative  regulator),'  action  to  the  rule 
within  3  months  If  the  EP.A.  does  not 
complete  the  equivalency  determination 
and  rulemaicing  in  this  timeframe,  then 
it  will  be  necessary  to  temporarily 
extend  the  applicable  compliance  dates 
until  the  EP.A  completes  final 
rulemaking  action.  By  this  action  the 
EPA  proposes,  pursuant  to  section 
301(a)(1)  of  the  Clean  Air  Act  (CAA),  42 
U.S.C.  7601(a)(1).  a  temporary  extension 
of  the  compliance  dates  for  continuous 
web  cleaning  machines  using 
halogenated  HAP  solvents.  The  EPA  is 
proposing  to  extend  the  compliance 
dates  to  August  3.  1999.  1  year  after  the 
3-month  stay. 

rV.  Solicitation  of  Comments 

The  EPA  specifically  requests 
comment  on  the  following  issues: 

1.  Applications  in  which  continuous  ' 
web  cleaning  machines  are  used. 
Information  supplied  should  include 
industries  that  use  these  machines, 
types  of  products  cleaned  (e.g.,  material 
out  of  which  parts  are  made,  size  of 
parts),  types  of  solvents  used  for 
cleaning,  emd  a  general  description  of 
the  cleaning  process. 

2.  Design  and  operational  parameters 
of  continuous  web  solvent  cleaning 
machines.  Information  supplied  should 
include  machine  dimensions,  solvent 
capacity,  rate  of  speed  at  which  parts 
are  cleaned,  estimate  of  solvent  usage  on 
a  yearly  basis,  solvent  application 
method  (e.g..  spraying,  flooding),  and 
any  other  information  relevant  to  the 
design  and  operation  of  the  solvent 
cleaning  machine. 

3.  Emission  reduction  techniques/ 
controls  used  on  continuous  web 
cleaning  machines.  Information 
supplied  should  include  control 
efficiencies,  monitoring  parameters  and 


procedures  and  costs  of  the  controls 
(e.g.,  capital  costs,  operating  costs), 

V,  Administrative  Requirements  a 
Docket 

A.  Docket 

A-92-39  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to.  or  othervvise  considered 
bv,  the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  to  readily 
identify  and  locate  doc  uments  tb  enable 
them  to  participate  effectively  in  the 
rulemaking  process  The  contents  of  the 
docket  ser%es  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (§  307(d)(7)(A)  of  the 
CAA.  42  US  C  7607(d)(7)(A)), 

B  Paperwork  Redurtion  Act 

There  are  no  additional  information 
collec;tion  requirements  contained  in 
this  proposal  Therefore,  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  etseq.. 
is  not  required, 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
EPA  is  required  to  determine  whether  a 
regulation  is  "significant,"  and 
therefore,  subject  to  Office  of 
Management  and  Budget  review  and  the 
requirements  of  this  Executive  Order  to 
prepare  a  regulatory  impact  analysis. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  E.xecutive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  action  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order  because  it 
proposes  a  temporary  extension  of  the 
applicable  compliance  dates  beyond  the 
3  months  of  the  stay  for  up  to  1  year  to 


complete  evaluation  of  equivalent 
methods  of  control  for  continuous  web 
cleaning  machines  using  halogenated 
HAP  solvents. 

D.  Regulatory  Flexibility 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605Cb),  I  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  notice  proposes  a  temporary 
extension  of  the  applicable  compUance 
dates  beyond  the  3  months  of  the  stay 
for  up  to  1  year  to  complete  equivalent 
methods  of  control  determinations  for 
continuous  web  cleaning  machines 
using  halogenated  HAP  solvents.  This 
proposal  will  not  place  any  additional 
requirements  on  any  entity  affected  by 
this  rule,  including  small  entities. 
Therefore,  these  amendments  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  the  Regulatory  Flexibility  Act. 
an  agency  is  not  required  to  prei>are  a 
regulatory  flexibility  analysis  for  a  rule 
that  the  agency  head  certifies  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Consequently,  a  regulatory  flexibility 
analysis  is  not  required  and  has  not 
been  prepared. 

E.  Regulatory  Review 

In  accordance  with  sections  112(d)(6) 
and  112(0(2)  of  the  CAA,  42  U.S.C. 
7412(d)(6)  and  7412(f)(2).  this  regulation 
will  be  reviewed  within  8  years  of  the 
date  of  promulgation.  This  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods  of 
control,  enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  recordkeeping  and  reporting 
requirements. 

F.  Unfunded  Mandates  Act 

The  economic  impact  analysis 
performed  for  the  original  rule  showed 
that  the  economic  impacts  from 
implementation  of  the  promulgated 
standards  would  not  be  "significant"  as 
defined  in  Executive  Order  12866.  No 
changes  are  being  made  in  these 
amendments  that  would  increase  the 
economic  impacts.  The  EPA  prepared 
the  following  statement  of  the  impact  of 
the  original  rule  in  response  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act. 

There  are  no  Federal  funds  available 
to  assist  State,  local,  and  Tribal 
governments  in  meeting  these  costs. 
There  are  important  benefits  from 
volatile  organic  compounds  and  HAP 
emission  reductions  because  these 
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compounds  have  significant  adverse 
impacts  on  human  health  and  welfare, 
and  on  the  environment.  The  rule  does 
not  have  any  disproportionate  budgetary 
effects  on  any  particular  region  of  the 
nation,  State,  local,  or  Tribal 
government,  or  urban,  rural,  or  other 
type  of  community.  Moreover,  the  rule 
will  not  have  a  material  effect  on  the 
national  economy. 

Throughout  the  regulatory 
development  process  prior  to  issuing 
the  final  rule  on  December  2.  1994.  the 
EPA  provided  numerous  opportunities 
for  consultations  with  interested  parties 
(e.g..  public  comment  period; 
opportunity  for  a  public  hearing  [none 
was  requested]:  meetings  with  industry, 
trade  associations.  State  and  local  air 
pollution  control  agency 
representatives,  environmental  groups. 
State,  local,  and  Tribal  governments, 
and  concerned  citizens).  Although  sma' 
governments  are  not  significantly  or 
uniquely  affected  by  thi.s  rule,  these 
procedures,  as  well  as  additional  public 
conferences  and  meetings,  gave  small 
governments  an  opportunity  to  give 
meaningful  and  timely  input  and  obtain 


information,  education,  and  advice  on 
complian'  " 

List  of  SuLjc'Lii  ill  4u  L.1-R  I'drt  oJ 

Environmental  protection.  Air 
pollution  control.  Halogenated  solvent 
cleaning  machines.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  27,  1998. 
Carol  M.  Browner. 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  fo'lnw; 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

>    ir      ay:42  U.S.C.  7401.e(se<7. 

SubpaM  T     National  Emission 
Stanoards  '--^r  HaiogenateO  Solvent 
Cleaning 

2.  Section  63.460  is  amended  by 
revising  paragraphs  (c)  and  (d),  and 
adding  paragraph  (g)  to  read  as  follows: 


§  63  *60     Applicability  and  ctesigoation  of 

source 

*  • 

(c)  Except  as  provided  in  paragraph 
(g)  of  this  section,  each  solvent  cleaning 
machine  subject  to  this  subpart  that 
commences  construction  or 
reconstruction  after  November  ^'i.  1993 
shall  achieve  compliance  with  the 
provisions  of  this  subpart  immediately 
upon  start-up  or  by  December  2.  1994, 
whichever  is  later. 

(d)  Except  as  provided  in  paragraph 
(g)  of  this  section,  each  solvent  cleaning 
machine  subject  to  this  subpart  that 
commenced  construction  or 
reconstruction  on  or  before  November 
29,  1993  shall  achieve  compliance  with 
the  provisions  of  this  subpart  no  later 
than  December  2,  1997. 
***** 

(g)  Each  continuous  web  clt-usi:!^ 
machine  subject  to  this  subpart  shall 
achieve  compliance  with  the  provisions 
of  this  subpart  no  later  than  August  3. 
1999. 

[FR  n  -     *"<   '^>2  Filed  S-4-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Request  for  Extension  ot 
Currently  Approved  Information 
Collection 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  .Notice  and  request  for 

(  (''riiiu-llts. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intent  of  the  Farm 
Service  Agency  (FSA)  to  request  an 
extension  of  currently  approved 
information  collections  for  a  regulation 
used  in  support  of  the  FSA  Farm  Loan 
Program  (FLP)  (formerly  Farmer 
Programs  of  the  Farmers  Home 
Administration  (FmHA)).  This  renewal 
does  not  involve  any  revisions  to  the 
program  rules. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  6,  1998.  to  be 
assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  Phillip 
Elder.  Senior  Loan  Officer.  USDA,  Farm 
Service  Agency,  Loan  Sen,  ii  iiit: 
Division,  1400  Independeru  r  .\venue, 
SW,  STOP  0523.  Washington.  D.C. 
20013-0523:  Telephone  (202)  690-4012; 
Electronic  mail: 
pelder@wdc.fs,i  :i';da  tn', 
SUPPt-EIIENTARY  INFORMATION: 

Title:  7  CFR  part  1951,  subpart  T, 
Disaster  Set-Aside  Program. 

OMB  Control  Number:  0560-0164. 

Expiration  Date  of  Approval:  August 
31.  1998. 

Type  of  Request:  Extension  of 
Currently  Approved  Information 
Collection. 

Abstract:  The  Disaster  Set-Aside 
program  (DSA)  is  made  available 
through  the  authoritv  granted  the 
Secretary  of  Agricu !•  .-i-  ;;!,f!('.r  '.he 
Consolidated  Fami  ji.d  R^rai 
Development  Act  (7  U.S.C.1981a)  (The 
Act).  The  set-aside  nrot^ram  is  designed 


to  assist  borrowers  in  financial  distress 
who  operated  a  farm  or  ranch  in  an  area 
that  was  declared  or  designated  a 
disaster  area.  As  provided  in  Section 
331 A  of  the  Act,  the  Secretary  has  the 
authority  to  defer  principal  and  interest 
at  the  request  of  the  borrower  on  a  loan 
made  by  USDA  under  the  Act.  Under 
this  program.  FSA  farm  loan  program 
borrowers  can  receive  immediate 
financial  relief  by  moving  one  annual 
installment  for  each  loan  to  the  end  of 
the  loan  term.  DSA  allows  eligible 
borrowers  who  are  unable  to  make  the 
payments  to  quickly  eliminate  their 
immediate  financial  stress. 

The  public  reporting  burden  imposed 
by  this  subpart  requires  borrowers  who 
request  DSA  to  document  that  their 
income  will  be  reduced  to  an  amount 
that  will  prevent  payment  of  living  and 
operating  expenses,  and  amounts  due 
FSA  and  other  creditors.  The 
information  is  required  of  FSA  farm 
borrowers  and  collected  by  loan 
servicing  officials  to  support  approval  of 
a  set-aside  request.  The  information  to 
be  collected  will  primarily  be  financial 
data  not  already  on  file,  such  as 
borrower  asset  values,  expenses  and 
income.  This  information  will  be 
analyzed  expediently  to  determine  that 
disaster  victims  need  payment  relief 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  18  minutes  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms. 

Estimated  Number  of  Respondents: 
10,700. 

Estimated  Number  of  Responses  per 
Respondent:  1.75. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,646  hours. 

The  Agency  is  soliciting  comments  on 
the  burden  of  all  of  the  above  subparts 
regarding:  (a)  Whether  the  collection  of 
information  is  necessary^  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 


automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  These  comments  should  be 
sent  to  Desk  Officer  for  Agriculture. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  D.C.  20503  and  to 
Phillip  Elder,  Senior  Loan  Officer, 
USDA,  FSA,  Farm  Loan  Programs,  Loan 
Servicing  Division.  1400  Independence 
Avenue.  SW.  STOP  0523,  Washington. 
DC.  20250-0523.  Copies  of  the 
information  collections  may  be  obtained 
from  Mr.  Elder  at  the  above  address. 
Comments  regarding  paperwork  burden 
will  be  summarized  and  included  in  the 
request  for  OMB  approval  of  the 
information  collection.  All  comments 
will  also  become  a  matter  of  public 
record. 

Signed  in  Washington.  D.C,  on  April  28, 
1998. 

Keith  Kelly, 

Administrator,  Farm  Service  Agency. 

[FR  Doc.  98-11886  Filed  5-4-98;  8:45  am] 
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DEPARTMENT  OF  AGRiCU.'jRt 

Forest  Service 

Goose  Creek  Waters^ec  P-c sects 
Payette  National  Fc-esi   .Aaa'^s 
County,  Ida.lo 

agency:  Forest  Service.  USDA. 
aC'On:  Notice  of  Intent  to  F*repare  an 
Lnvironmental  Impact  Statement. 

summary:  The  USDA  Forest  Service  is 
;     J   ^ing  to  harvest  and  regenerate 
timber,  improve  watershed  conditions, 
restore  flammulated  owl  habitat,  and 
expand  the  Grouse  Campground  in  the 
Goose  Creek  watershed.  The  projects 
will  be  administered  jointly  by  the  New 
Meadows  and  McCall  Ranger  Districts  of 
the  Payette  National  Forest.  The  Goose 
Creek  watershed  is  located  on  both  the 
New  Meadows  and  McCall  Ranger 
Districts,  roughly  halfway  between  New 
Meadows  and  McCall,  Idaho. 

The  Payette  Forest  completed  scoping 
on  the  Goose  Creek  Watershed  Projects 
in  April  1997,  with  the  intent  of 
analyzing  effects  on  issues  and 
resources  in  an  environmental 
assessment.  However,  the  Forest  has 
since  decided  to  complete  the  analysis 
in  an  environmental  impact  statement 
due  to  the  high  intensity  of  public  use 
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and  interest  in  tins  wuterslied.  and  the 
potential  for  the  proposed  action  to 
produce  significant  effects. 
DATES:  The  Forest  Service  expects  to 
release  a  Draft  Environmental  Impact 
Statement  for  the  Goose  Creek 
Watershed  Projects  in  luly  1998.  A  Final 
EIS  and  Record  of  Decision  are  expected 
in  October  1998. 

ADDRESSES:  Written  comments  or 
requests  for  the  above  documents  can  be 
sent  to  David  Alexander.  Forest 
Supervisor.  Payette  National  Forest. 
P.O.  Box  1026,  McCall.  Idaho  83638. 

F0«  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  projects 
should  be  directed  to  Sue  Dixon.  Team 
Leader,  phone  no.  (208)  347-0331;  or 
Kimberly  Brandel,  New  Meadows 
District  Ranger,  phone  no.  (208)  347- 
0300 
SUPPLEMENTARY  INFORMATION:  The 

Proposed  Action  (Alternative  B)  would 
manage  forest  vegetation  to  improve 
growth,  health,  and  species  composition 
on  an  estimated  3.940  acres  using 
tractor,  skyline,  and  helicopter  logging 
systems.  Silvicultural  prescriptions 
would  include  1.910  acres  of 
commercial  thinning.  730  acres  of  free 
selection  thinning.  620  acres  of 
sanitation  salvage.  580  acres  of  clearcuts 
with  reserve  trees.  50  acres  of  seed  tree 
cuts,  and  50  acres  of  overstory  removal. 

Thinning  treatments  in  lower- 
elevation  stands  would  be  designed  to 
mimic  historic  stand  conditions  and 
restore  habitat  for  flammulated  owl,  a 
Region  4  sensitive  species  that  is  known 
to  occur  in  the  watershed. 

Treatment  of  harvest -generated  fuels 
would  include  560  acres  of  broadcast 
burning,  400  acres  of  tractor  piling  and 
burning,  and  261  acres  of  excavator 
piling  and  burning.  Reforestation  of 
ponderosa  pine,  Douglas-fir.  western 
larch.  Engelmann  spruce,  and  lodgepole 
pine  seedlings  would  occur  on  580 
acres.  An  additional  50  acres  would  be 
monitored  for  natural  regeneration. 

An  estimated  6.6  miles  of  new  road 
would  be  constructed  to  support 
vegetation  management.  Another  45 
miles  of  existing  roads  would  be 
improved.  Improvements  include 
graveling  14.3  miles  of  native-surfaced 
roads  with  gravel  from  two  existing 
developed  sources.  All  roads  would 
have  surfaces  graded  and  shaped,  and 
drainage  structures  improved  or 
installed  as  needed.  Road  stream 
crossings  would  be  designed  to  meet 
PACFISH  standards  and  to  minimize 
potential  effects  to  stream  channels  and 
water  quality 

An  estimated  7.9  miles  of  existing 
road  would  be  obliterated  to  improve 
soil  productivity  and  hydrologic 


lunclion.  Obliteration  would  include 
combinations  of  the  following;  partial 
recontouring,  pulling  of  culverts, 
reshaping  drainages  at  culvert  sites, 
ripping  and  revegetating  road  surfaces, 
placing  slash  and  coarse  wood  on 
disturbed  areas,  and  restricting 
motorized  access.  Post-sale  road 
management  would  include  closing  an 
additional  68.7  miles  of  existing  road  to 
public  motorized  access  to  improve  elk 
habitat  and  water  quality  within  the 
watershed. 

The  Grouse  Campground  near  Goose 
Lake  would  be  relocated  to  reduce 
impacts  to  riparian  areas,  and  expanded 
to  accommodate  increasing  recreation 
use  in  the  area. 

The  Proposed  Action  would  require 
three  non-significant  amendments  to  the 
Forest  Plan;  one  for  exceeding  the  forage 
opening  size  and  distance  to  cover  for 
big  game;  one  for  not  meeting  the  Elk 
Habitat  Effectiveness  target  level,  and 
one  for  temporarily  changing  the 
Recreation  Opportunity  Spectrum 
setting  in  one  harvest  unit  (162  acres) 
from  non-motorized  to  motorized. 

The  Draft  EIS  will  include  at  least  two 
other  alternatives,  including  Alternative 
A,  No  Action  (continue  current 
management  in  the  watershed),  and 
Alternative  C,  which  would  differ 
mainly  from  the  Proposed  Action  by 
treating  less  acres  (1.600)  with  timber 
harvest,  constructing  less  new  road  (3.1 
miles),  obliterating  more  existing  roads 
(30.6  miles),  and  restoring  dispersed 
camp  sites  near  Goose  Lake  and 
Brundage  Reservoir. 

The  Responsible  Official  is  David  F. 
Alexander.  Forest  Supervisor,  Payette 
National  Forest. 

Dated:  April  27.  1998. 
David  F.  Alexander, 
Forest  Supervisor. 
(FR  Doc   98-11883  Filed  5-4-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Sunshine  Acl  Meeting 

AGENCY:  Rural  Telephone  Bank,  USDA. 
ACTION:  Staff  briefing  for  the  board  of 
directors. 

VMC  ANO  DATE:  3  p.m.,  Thursday.  May 

14,  1998. 

Pt^CE:  Room  5030,  South  Building. 

Department  of  Agriculture,  1400 

Independence  Avenue,  SW,, 

Washington.  DC. 

STATUS:  Open 

MATTERS  TO  BE  3<SCuSS£D:  General 

discussion  involving  the  1996  Telecom 

Act  and  universal  service;  the  upcoming 


hioard  ot  Directors  election,  and 
administrative  issues. 
ACTION:  Board  of  directors  meeting. 
TIME  AND  date:  9  a.m.,  Friday.  May  15. 

199H 

PLACE:  The  Williamsburg  Room.  Room 
104-A,  Jamie  L,  Whitten  Building. 
Department  of  Agriculture.  1400 
Independence  Avenue,  SW., 
Washington.  DC. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

toiiowing  matters  nave  oeen  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting: 

1.  Call  to  order. 

2.  Action  on  the  February  19.  1998. 
Minutes. 

3.  Report  on  loans  approved  in  the 
second  quarter  of  FY  1998. 

4.  Summary  of  financial  activity  for 
the  second  quarter  of  FY  1998. 

5.  Discussion  concerning  the 
allowance  for  loan  losses  reserve. 

6.  Status  report  on  the  creation  of  a 
Performance-Based  Organization. 

7.  Consideration  of  resolution  to 
adopt  a  schedule  for  various  actions  in 
connection  with  the  November  1998 
Board  of  Directors  election. 

8.  Consideration  of  resolution  to 
appoint  Tellers  for  the  November  1998 
Board  of  Directors  election. 

9.  Establish  date  and  location  of  next 
regular  Board  meeting. 

If)    .•\di'niriu!U>nt 

CONTACT  PERSON  FOR  MORE  INFORMATION; 
Orren  Cameron.  III.  Acting  Assistant 
Governor.  Rural  Telephone  Bank.  (202) 
720-9554. 

Dated:  April  30. 1998. 
Waily  Beyer, 

Governor.  Rural  Telephone  Bank. 
(FR  Doc.  9a-11996  Filed  5-1-98:  12:25  pm] 

BiLUMi  CCtOf   J410-1S-P 


ASSASSINATION  RECORDS  REVfEW 
BOARD 

Sunshine  Act  Meeting 

DATE;  SUi\   1^-13.  1998. 

PLACE:  ARRB.  600  E  Street.  NW, 

Washington,  DC. 

STATUS:  Closed.  Open:  3:00-4:00  p.m. 

May  12 

MATTERS  TO  BE  CONSIDERED: 

Liused  Meeting. 

1.  Review  and  Accept  Minutes  of 
Closed  Meeting. 

2.  Review  of  Assassination  Records. 

3.  Other  Business. 
Open  Meeting: 

1.  Discussion  of  Final  Report. 

2.  Review  and  Accept  Minutes  of 
April  24  Of>en  Meeting. 
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3.  Other  Business. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 

Eileen  Sullivan,  Press  Officer,  600  E 

Street.  NW,  Second  Floor.  Washington, 

DC  20530.  Telephone:  (202)  724-0088; 

Fax:  (202)  724-0457. 

T.  Jeremy  Gunn, 

General  Counsel. 

(FR  Doc  98-11978  Filed  5-1-98;  10:40  am] 

BILUNG  CXX>£  ei1»-01-P 


DEPARTMENT  OF  COMMERCE 

Subnil8Sk>n  For  OMB  Review; 
Comnient  Request 

DOC:  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  chapter  35) 

Agency:  Bureau  of  the  Census. 

Title  National  Employers  Survey — 
Schooi-to-Work  Supplement. 

Form  \umberlsl  NES-1. 

Agency  Approval  S'umber  0607— 
0787. 

Type  of  Request:  Reinstatement,  with 
change,  of  an  expired  collection. 

Burden   167  hours. 

Number  of  Respondents  1.000 

Avg  Hours  Per  Response  10  minutes. 

Needs  and  t'sp.s  As  part  of  the  Census 
Bureau's  continuing  researt;h  into  how 
the  human  resources  practices  of  L'nited 
States  businesses  affect  business 
performance,  the  Census  Bureau  has 
conducted  three  National  Employers 
Surveys  (NES)  over  the  pa.st  4  years  In 
the  NES  III  we  collected  information  on 
partnerships  between  businesses  and 
schools  The  School-to-Work 
Supplement,  sponsored  by  the  Institute 
for  Research  in  Higher  Education  of  the 
University  of  Pennsylvania,  will  be 
conducted  as  a  follow-up  to  the  NES  III 
and  will  provide  specific  and  unique 
longitudinal  information  on  employers 
hiring  and  human  resoun:;es  practices 
and  particularly  their  participation  in 
school-to-work  partnership  activities 
The  information  we  collect  will  enable 
analysts  to  measure  the  impact  of 
participation  in  st;hool-to-work 
programs  on  participating 
establishments  and  the  prospects  for 
making  school-to-work  partnerships  an 
integral  part  of  the  way  the  workforce  is 
developed  in  the  U.S.  Primary 
Governmental  interest  in  survey  results 
comes  from  the  Department  of 
Education's  Office  of  Educational 
Research  and  Improvement  (OERl)  and 
the  Bureau  of  Labor  Statistics. 

.\  sample  of  employers  who  reported 
participation  in  school-to-work 


programs  in  the  NES  III  as  well  as  a 
(.omparable  sample  of  empiovers  who 
reported  they  didnt.  will  'be  asKed  to 
participate  m  the  supplemental 
telephone  inquiry. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency  One-tmie. 

Rfspondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C. 
Sections  8  &  9. 

OMB  Desk  Officer:  Nancy  Kirkendall. 
(202)  39.5-7313.' 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  bv 
calling  or  writing  Linda  Engelmeier 
DOC  Forms  Clearance  Officer.  !202) 
482-3272,  Department  of  Commerce 
room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington   DC  20230. 

VVntten  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sen' 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall.  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington   !X;  20503. 

Dated   .April  29,  1998 

Linda  Engelmeicr. 

Dfpartinental  Forms  Cleamncf-  Officer,  Office 
oj Management  and  Orgonizatwn 

IFR  Dot   98-11919  Filed  S-^-98.  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Oomrr»ent  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
loliection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  [44  use.  Chapter  3,5) 

,4^enry.  National  Oceanic  and 
.^tmosphe^c  Administration  (NOAA). 

Title  Certificate  of  Eligibility  for 
.Atlantic  Billfishes 

Agency  Foim  Number:  N/A. 

OMB  Approval  Number:  0648-0216. 

T\j>e  of  Request:  Extension  of  a 
currently  approved  colieclion. 

Burden  4  3  hours 

Avg  Hours  Per  Response:  20  minutes 
for  completion  of  certificate  and  2 
minutes  for  recordkeeping 

Number  of  Respondents  53 
respondents  (400  annual  responses). 

Needs  and  Uses  Billfishes  are 
managed  under  the  Atlantic  Billfish 
Fishen,'  Management  Plan  (FMP)  The 
primary  objective  of  the  F^P  is  to 
maintain  the  highest  availability  of 
billfishes  to  the  traditional  U.S 
recreational  fishery-.  Under  the  FMP,  the 
sale  of  billfish  caught  in  the 
management  area  is  prohibited.  To 


enforce  this  prohibition,  a  billfish  in 
trade  must  have  a  "Certificate  of 
Eligibility"  accompany  it  so  that 
enforcement  agents  will  know  that  it 
was  not  harvested  from  the  Atlantic 
Ocean  management  unit. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce. 
Room  5327,  14th  and  Constitution 
.\venue,  N.W  .  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  N.W.. 
Washington,  DC.  20230, 

Dated:  April  30. 1998. 
Linda  En^efaaeier, 

uepaninental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
fFR  r>M    QS-n924FUedS-4-«8;8:45ani) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  tbe  Census 

1997  Distribution  ot  Sates  by  Class  of 
Customer;  Proposed  Information 
Collection 

ACTION:  Proposed  coUection;  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwori^  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwori^  Reduction  Act  of  1995,  Pub. 
L   X04-13  i44  use  3506(c)(2)(A)). 
DATES:  Written  com.ments  must  be 
submitted  on  or  before  July  6,  1998. 
ADDRESSES:  Direct  all  written  comments 
tc  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327.  14th  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  adcinona.  .r.fom.cT.on  or 
copies  of  the  information  collection 
mstrument{s)  and  instructions  should 
be  directed  to  ludv  Dodds.  Assistant 
Chief  for  Census  and  Releted  Programs, 


?-r 
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Bureau  of  the  Census,  Room  2101.  FB- 
4,  Washington,  DC  20233,  Telephone 
(301)  457-1587 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  1997  Distribution  of  Sales  by 
Class  of  Customer  is  part  of,  and 
supplemental  to.  the  1997  Census  of 
Manufactures.  The  report  is  done  on  a 
10  year  cycle  for  years  ending  in  "7." 
The  data  tabulated  from  this  survey  are 
used  by  the  Government,  the  academic 
community,  and  the  private  sector.  The 
Bureau  of  Economic  Analysis  (BEA)  is 
the  principal  Government  user.  The 
BEA  uses  the  data  as  input  to  its 
National  Income  and  Product  Accounts. 

Respondents,  chosen  from  the  1997 
Census  of  Manufactures,  will  receive 
report  forms  with  their  total  product 
shipments  data  imprinted  on  the  forms 
based  on  data  they  reported  in  the 
census.  Multi-unit  establishments  are 
asked  what  portion  of  their  shipments 
were  to  other  establishments  of  their 
company  and  what  portion  of  their 
shipments  were  to  establishments  not  of 
their  company.  They  are  further  asked 
to  break  out  these  data  for  the  portions 
going  to  wholesale,  retail, 
manufacturing,  government,  and  other. 
The  single-unit  form  is  similar,  except 
respondents  are  not  asked  about  other 
establishments  of  their  company. 

II.  Method  of  Collection 

Data  are  collected  using  two  survey 
forms,  one  for  single-unit 
establishments  the  other  for  multi-unit 
establishments.  The  panel  is  chosen 
from  all  mailed  establishments  in  the 
1997  Census  of  Manufactures  using 
probability  proportionate  to  size.  The 
panel  is  also  stratiTied  by  single-unit/ 
multi-unit  by  6-digit  North  American 
Industry  Classification  (NAICS)  industry 
to  assure  that  all  NAICS  industries  are 
properly  represented. 

III.  Data 

OMB  Number:  Not  available. 

Form  Numbers:  MC-9601.  MC-9602. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
20.000. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  20.000. 

Estimated  Total  Annual  Cost: 
S258.600  at  S12.93  per  hour. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  U.S.C, 
Sections  131  and  224. 

IV.  Request  for  Comments 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  30.  1998. 
Linda  Engelmaiv. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  98-11920  Filed  5-4-98;  8:45  am] 
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DEPARTMENT  Of  COMMERCE 

ESureau  o'  Exptirt  Administration 

Sensors  and  Instrumentation 
Technical  Advisory  Committee,  Notice 
ol  Partially  Closed  Meeting 

Instrumentation  Technical  Advisory 
Committee  will  be  held  May  19.  1998. 
9:00  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  1617M-2.  14th  Street 
between  Constitution  and  Pennsylvania 
Avenues.  NW..  Washington.  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  sensors  and 
instrumentation  equipment  and 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Update  on  Wassenaar  Arrangement 
List  review. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  op>en  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 


extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter.  OAS/EA  MS: 
3886C,  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  December  3,  1997. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  10(a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  avaiiabit- 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  April  30.  1998 
Lee  Ann  Carpenter. 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc  98-11836  Filed  5-t-98:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-821-8021 

Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
From  the  Russian  Federation 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACnON:  Request  for  comments. 

SUMMARY:  The  Department  of  Commerce 
.>  r.vrt'bv  providing  interested  parties  an 
opportunity  to  comment  on  proposed 
procedures  to  administer  and  enforce 
the  uranium  matched  sales  annual 
quotas.  All  Comments  are  due  to  the 
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Department  of  Commerce  within  30 

days  of  publication  of  this  notice 

EFFECTIVE  DATE:  Mav  5    1998 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle  or  Letitia  Kress,  .AD/CVT) 
Enforcement  Group  III,  Office  VII. 
Import  .Administration.  International 
Trade  .Administration,  L'  S  Department 
of  Commerce.  14lh  Street  and 
Constitution  Avenue.  N.W., 
Washington.  DC  20230,  telephone:  (2021 
482-0159  or  (202) 482-6412, 
respectively 

Background:  Under  the  matched  sale 
amendment  to  the  Agreement 
Suspending  the  .Antidumping 
Investigation  on  l.'ranium  from  the 
Russian  Federation  (57  FR  15373).  the 
Department  has  been  administering 
quotas  on  a  quota  year  basis,  .April  1 
through  March  31.' On  March  6,  1998 
the  Department  received  a  request  from 
the  .Nuclear  Energy  Institute  (NEI)  on 
behalf  of  certain  of  its  members 
requesting  that  the  Department  revise  its 
practice  and  administer  the  matched- 
sales  quota  on  a  calendar  year  basis, 
lanuary  1  through  December  31  (see 
attached  annex  for  details). 

The  Department  is  soliciting 
tomments  of  parties  regarding  this 
change  in  administrative  practice,  and 
the  two  subsidiary  issues  which  would 
be  generated.  The  first  is  the  effect  the 
change  would  have  on  the  existing 
allocations  of  quota,  and  the  second 
would  be  the  necessity  to  arrive  at  a 
proper  accounting  for  the  periods  -Apni 
1,  1996  through  Deiember  31.  1996  and 
January  2004  through  .Marc:h  2004 


Opportunity  to  Submit  Comments: 
Prior  to  reaching  a  final  decision  on  this 
issue,  the  Department  is  providing  an 
opportunity  for  full  participation  on  the 
record  to  all  parties  wishing  to 
comment  .Accordingly,  not  later  than  30 
days  from  the  dale  of  publication  of  this 
notice,  parties  may  submit  comments 
with  respect  to  the  matched  sales 
delivery  vear  issue  Seven  copies  of  the 
comments  should  be  submitted  to  the 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  Group  III.  Import 
.Administration,  International  Trade 
.Administration,  room  1870,  U.S 
Department  of  Commerce.  Washington. 
[X;  20230.  Ail  comments  provided  to 
the  Department  in  response  to  this 
notice  will  be  subiecl  to  release  ander 
Administrative  Protective  Order  in 
accordance  with  19  CFR  353.34. 
Therefore,  all  comments  must  properly 
identify  information  the  submitter 
would  like  treated  as  business 
proprietary,  and  be  accompanied  bv  a 
properly  bracketed  public  version  The 
Department  will  meet  with  affected  or 
interested  parties  upon  request  to  fullv 
explain  the  procedures  contained  in  the 
Annex  to  this  notice. 

Dated  April  29,  1998 
Joseph  .A.  Spetrini. 

Deputy  .Assistant  Secretary  for  Antidumping 

Counten-ailing  Duty — Group  III 

Annex — Proposed  Procedures  for 
Changing  the  Matched  Sales  Delivery 
Year  From  a  Quota  Year  Method  to  a 
Calendar  Year  Basis 

Under  the  current  matched  sales 
system,  the  Department  has  been 


administering  quota  years  running  irom 
April  1st  to  March  31st  of  the  following 
year.  On  March  6. 1998,  NEI  noted  in  its 
submission  that  a  calendar-year  quota 
would  make  tracking  operational  or 
contractual  flexibilities  for  both  buyers 
and  sellers  of  uranium  more  consistent 
with  their  other  internal  tracking 
systems.  Therefore.  NEI  proposed  that 
the  current  quota  yeal-  be  changed  to  a 
calendar-year  basis  (January  1st  through 
December  31st  year).  (See  letter  from 
NEI  to  Department  on  March  6.  1998.  on 
record  at  the  Department  of  Commerce 
room  B-099.)  In  implementing  such  a 
change,  two  issues  arise.  Tlie  first  is  the 
change  to  the  existing  allocations  of 
used  quota.  The  second  is  the  proper 
treatment  of  two  specific  periods.  April 
1,  1996  through  December  31,  1996.  and 
January  1.  2004  through  March  31,  2004. 

Table  1  illustrates  how  the 
Department  would  reconcile  the  used 
quota  limitations  under  the  existing  and 
proposed  systems.  Though  the  amount 
of  used  quota  allocated  to  two  periods, 
1996  and  1997,  would  change  under  the 
new  system,  the  overall  totals  do  not. 
NEI  notes  that  this  reconciliation  of 
historical  transactions  specifying 
deUveries  in  1996  and  1997  does  not 
affect  the  commercial  balance  among 
competing  suppliers  as  marketing 
opportunities  have  long  passed. 
Furthermore,  no  quota  limitations 
would  be  exceeded  in  the  reallocation. 
Table  1: 


Ouota  year  based  account- 
ing 

QY  volume  used 

Calendar  year  t>ased  ac- 
courmng 

CY  volume  used 

Quota  limitations 

4/1/96-3/31/97 

4,l/97-3,'31/98 
4,T98-i'3l'99 

^i/gs-s/'si  00 

4/l'00-3<'3r01 
4,  i'0i-3/'3l'O2 
4.i'02-3/'31'03 

1.056.132 
646.879 

1.150,121 
722,001 
685,001 
150,000 

4/1/96-12/31/96 
1/1/97-12/31/97 
1  1-98-12  31 '98 

1,V9&-12  3'99 
1/1 '00-12  31 '00 
1/1''01--'Z'31'01 
1<1'02-i2'3i'02 
1/1/03-3/31/04 

448.632 
1.253,379 
1.150.121 

722.001 

fias.ooi 

150.000 

1.930.000 
2.710.000 
3,600.000 
4.040.000 
4^30.000 
4.040,000 
.    4,890,000 
4,300,000 

4,l'03-i'3^'04 

Total 

4.409.134 

4,409.134 

As  set  forth  in  the  Man::h  11   1994 
amendment  to  the  Suspension 
Agreement,  matched  sales  delivery 
quotas  began  Apnl  1,  1996.  and  will 
expire  March  31.  2004   However, 
neither  the  period  .Apnl  1,  1996, 
through  December  31,  1996  nor  the 
period  January  1.  2004  through  March 
31,  2004,  which  are  currently 
seamlessly  covered  under  the 
Department's  existing  quota  year 
methodology,  can  fit  a  calendar  vear 


methodology  absent  modification.  To 
resolve  this  issue.  NEI  proposed 

designating  1996  as  a  "short"  quota 
year,  starting  April  1.  1 996  and  ending 
December  31.  1996  In  addition,  NEI 
proposed  that  2003  be  designated  a 
"long"  quota  year,  beginning  January  1st 
of  that  year  and  ending  March  31,  2004. 
This  accounting  method  is  reflected  in 


the  CY  Volume  Used  column  in  Table 

1. 

(FR  Doc  98-1 1 91 8  Filed  5-4-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Cooperative  Charting  Program 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  6.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue.  NW.  Washington 
DC  202:10 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Harold  M.  Sciiantz. 
Customer  Affairs  Branch.  N/CS28, 
National  Ocean  Service.  NOAA,  1315 
East-West  Hwy.  Silver  Spring.  MD 
20910-3282.  (301-713-2729). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NOAA's  National  Ocean  Service 
produces  nautical  charts  to  ensure  safe 
navigation.  A  cooperative  charting 
program  has  been  established  with  the 
United  States  Power  Squadrons  and  the 
U.S.  Coast  Guard  Auxiliary  for  their 
members  to  voluntarily  submit  chart 
correction  data. 

II.  Method  of  Collection 

Forms  are  provided  to  the  cooperative 
charting  program  organizations  for  use 
by  their  members. 

III.  Data 

OMB  Number:  0648-0022. 

Form  Number:  NOAA  Forms  77-4 
and  77-5. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals,  not-for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Time  Per  Response:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  45.000. 

Estimated  Total  Annual  Cost  to 
Public:  SO  (no  capital  expenditures). 


IV.  Request  for  ( .<imini-nls 

Comments  are  invitea  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  30.  1996. 
Linda  Engelmeier. 

Departmental  Forms  Qearance  Officer  Office 
of  Management  and  Organization. 
(PR  Doc.  98-11923  Filed  5-»-98:  8:45  a.m.l 
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DEPARTMENT  Of  COMMERCE 

N.i!'<:^n,i,  'Oceanic  ana  Atmospheric 

AclrTMniSl''a!:On 

(l.D.  0204988] 

Fisheries  ot  the  Caribbean    GuH  of 
Mexico,  and  South  Atlantic,  Fisheries 
for  Dolphin  and  Wahoo 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Request  that  NMFS  designate 
the  South  Atlantic  Fishery  Management 
Council  to  prepare  a  fishery 
management  plan  (FMP)  and 
subsequent  FMP  amendments 
(amendments)  for  dolphin  and  wahoo; 
reopening  of  public  comment  period. 

summary:  On  March  9.  1998.  NMFS 
published  a  notice  in  the  Federal 
Register  advising  of  and  requesting 
comments  on  the  request  of  the  South 
Atlantic  Fishery  Management  Council 
(South  Atlantic  Council)  to  be 
designated  by  NMFS.  under  procedures 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  the 
Regional  Fishery  Management  Council 
(Council)  to  prepare  an  FMP  and 
amendments  for  the  fisheries  for 
dolphin.  Caryphaena  hippurus.  and 


wahoo.  Acanihocybium  solanden, 
throughout  their  range  in  the  exclusive 
economic  zone  (EEZ)  of  the  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  Caribbean  Sea.  NMFS  is  reopening 
the  public  comment  period  to  afford  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Gulf  Council)  and  other 
members  of  the  public  more  time  to 
consider  the  South  Atlantic  Council's 
proposal. 

DATES  The  comment  period  reopens 
May  5.  1998;  comments  must  be 
«iihmitted  by  June  19.  1998. 

ADDRESSES:  Comments  should  be 
directed  to  Dr.  Andrew  J.  Kemmerer. 
Regional  Administrator.  Southeast 
Region,  NMFS.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702. 

FOB  PJRTHER  INFORMATION  CONTACT: 
.M,)ri.  i.'Hli  J;.!.--;.--    "■!  i --.^it-.TJUj. 

SUPPLEMENTARY  INFORMATION:  At  the 
request  of  the  Gulf  Council.  NMFS 
reopens  the  public  comment  period  and 
requests  comments  on  the  South 
Atlantic  Council's  request  to  be 
designated  by  NMFS,  under  Magnuson- 
Stevens  Act  procedures,  as  the  Council 
to  prepare  an  FMP  and  amendments  for 
the  fisheries  for  dolphin  and  wahoo 
throughout  their  range  in  the  EEZ  of  the 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea.  A  notit  e 
previously  published  in  the  Federal 
Register  (63  FR  11422.  March  9.  1998) 
described  the  details  of  the  South 
Atlantic  Council's  request  and  requested 
comments  on  that  proposal  through 
April  8.  1998.  The  Gulf  Council  has 
requested  more  time  to  more  fully 
consider  the  issues  and  impacts  of  the 
proposal  at  its  meeting  during  the  week 
of  May  11-15.  1998.  in  Destin.  Florida. 
Reopening  the  public  comment  period 
will  allow  the  Gulf  Council  the 
requested  time  to  consider,  develop,  and 
submit  to  NMFS  more  specific  and 
extensive  comments  on  the  proposal.  By 
publishing  this  notice  in  the  Federal 
Register,  NMFS  also  affords  other 
concerned  or  potentially  impacted 
entities  further  opportunity  for 
comment. 

NMFS  again  requests  public 
comments  on  the  South  Atlantic 
Council's  proposal  to  be  designated  as 
the  Council  to  prepare  a  new  FMP  to 
manage  dolphin  and  wahoo  throughout 
the  Atlantic  Ocean.  Written  comments 
received  from  both  this  and  the  previous 
notice  will  be  reviewed  and  considered 
prior  to  NMFS'  decision  on  this  request. 

Authority:  16  U.S.C.  1801  etseq. 
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Dated   April  28.  1998. 
Bruce  C.  Morehead. 

Acting  Dirf^tor.  ( >ffice  of  Sustainable 
Fisheries,  \'ational  Marine  Fisheries  Service. 
(FR  !>>r    98   1189:1  Filed  S-4-98:  8  4S  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[ID.  042798E] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

ser\  1!  >'  iN'MP'S'.  National  Oceanic  and 
.•\;!;iospfit-,'-,i  .\dni.nisiration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Mana^^eiiient  Council's  (Council) 
Buyba(.k  Committee  will  hold  a  work 
session  which  is  open  to  the  public. 

DATES:  The  meeting  will  begin  on 
Tuesday,  May  19.  1998.  at  8:30  a.m., 
and  will  continue  throughout  the  day, 
as  necessary. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Red  Lion  s  Sacramento  Inn.  1401 
Arden  Way.  Sacramento.  CA. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224.  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 

Walker,  Fishery  Management  Analyst; 
telephone:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  revise  the 
current  groundfish  trawl  permit 
buyback  program  document  in 
preparation  for  the  June  Council 
meeting. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  according  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  of  formal  action 
during  this  meeting.  Action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  .Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
Larry  Six  at  (503)  326-6352  at  least  5 
days  prior  to  the  meeting  date. 


Dated:  .'Vpril  28.  1998. 
Richard  W,  Surdi. 

Ailing  Din^tor.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

'FR  Doc   98-11892  F;ipd  S-»-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  042898A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  .Marine  Fisheries 

Service  (NMFS).  National  Oceanic  smd 

Atmospheric  .administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Western  Pacific  Fishery 

Management  Council  will  hold  a 
meeting  of  its  Precious  Corals  Plan 
Team. 

DATES:  The  meeting  will  be  held  on  June 
4    IQQR,  from  9:00  a.m.  to  12:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  N'VIFS  Honolulu  Laboratory, 25 70 
Doie  .St,,  Honolulu.  HL  Rm.  112; 
telephone:  808-943-1221 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu.  HI. 
96813. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  .M  Sinionds,  Executive  Director; 
telephone  H(m-522-8220. 
SUPPLEMENTARY  INFORMATION:  The 

Precious  Corals  Plan  Team  will  discuss 
and  may  make  recommendations  to  the 
Council  on  the  following  agenda  items: 

(1)  the  provisions  of  the  Sustainable 
Fisheries  Act  pertaining  to  Essential 
Fish  Habitat,  Bycatch,  Fishing  Sectors, 
Fishing  Communities,  and  Overfishing; 

(2)  the  use  of  remotely  operated  vehicles 
to  harvest  deep  water  precious  corals; 
and  (3)  other  issues  as  required. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Plan  Team  for  discussion,  according  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  of  formal  action 
during  this  meeting.  Action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds.  808-522-8220 


(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated    .April  28.  1998. 
Richard  VN    Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  98-11891  Filed  5-4-98:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

National  Educational  Researc^^  Podcv 
and  Priorities  Board,  Teteconterence 

AGENCY:  National  Educationalal 

Research  Policy  and  Priorities  Board; 

Education. 

ACTION:  Notice  of  meeting  by 

teleconference. 

summary:  This  notice  sets  forth  the 
schedLile  and  proposed  agenda  of  a 
forthcoming  teleconference  of  the 
Executive  Committee  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  Notice  of  this  meeting 
is  required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend  the  meeting.  The  public  is  being 
given  less  than  15  days  notice  of  this 
meeting  because  the  Committee  is 
required  to  make  a  response  to  a  Board 
contracting  initiative  within  a  limited 
time. 

DATES:  May  7,  1998. 
time:  1  30-2  p.m.  EDST. 
location:  Room  100.  80  F  St..  NW, 
Washington,  DC  20208-7564. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Leenhouts,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board, 
Washington,  EX:  20208-7564.  Tel.:  (202) 
219-2065;  fax:  (202)  219-71528;  e-mail: 
Thelma  Leenhouts@ed  sov.  or 
nerppb@ed.gov.  , 

SUPP1.EMENTARY  INFORMATKDN:  The 
National  Educational  Research  PoHcy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
to  forge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 
The  teleconference  is  open  to  the 
public.  The  Executive  Committee  acts 
on  behalf  of  the  Board  during  the 
interim  between  full  meetings  of  the 
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Board.  The  ve  LominUlee  will 

approve  tho  .i...i.vUng  of  a  contract  for 
logistical  support  for  panels  being 
convened  by  the  National  Academy  of 
Education  under  a  previous  contract 
with  the  Board 

A  final  agenda  will  be  available  from 
the  Board  office  on  May  4.  1998. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Pnohties  Board.  Suite  100.  80  F  St.. 
NW.  Washington,  DC  20208-7564. 

Datod:  April  ,10.  1998 
Ev«  M.  Bither, 
Executiw  Director. 
|FR  DcK  9»-l  1850  Filed  5-4-98;  8:45  am] 
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DEPAMIMENT  OF  ENERGY 

Rocky  Flats  Environmental 
Technology  Site,  Notice  of  Intent  To 
Solicit  Competitive  Application/ 
Proposals  for  Financial  Assistance 

agency:  Rocky  Flats  Environmental 
Technology  Site.  Department  of  Energy. 
ACTION:  Notice  of  intent  to  solicit 
competitive  applications/proposals  for 
financial  assistance. 

summary:  The  Rocky  Flats 
Environmental  Technology  Site  (RFETS) 
of  the  Department  of  Energy  (DOE)  is 
entrusted  to  contribute  to  the  welfare  of 
the  nation  by  providing  the  scientific 
foundation,  technology,  policy  and 
institutional  leadership  necessary  to 
achieve  efficiency  in  energy  use. 
diversity  in  energy  sources,  a  more 
productive  and  competitive  economy, 
improved  environmental  quality,  and  a 
secure  National  defense.  RFETS  intends 
to  fund  a  series  of  grants  in  special 
emphasis  programs  to  encourage 
programs  to  train  Native  American. 
African  American,  Hispanic  American. 
Asian-Pacific  American.  Women  and 
Disabled  Students  to  pursue  training  in 
the  fields  of  sciences  and  engineering: 
and  to  fund  local  community  projects 
contributing  to  diversity-related 
programs. 

DATES:  Applications  may  be  submitted 
at  any  time  within  30  days  from  the  date 
of  this  announcement.  Applications 
received  within  30  days  from  the  date 
of  this  announcement,  will  be 
considered;  applications  received  af^er 
that  date  may  or  may  not  be  considered 
depending  on  the  status  of  proposal 
'f^view  and  selection. 
ADDRESSES:  Mail  Applications  To: 
Department  of  Energy.  Rocky  Flats 
Environmental  Technology  Site, 


Contracts  and  Assets  .Managemunt 
Division.  PO  Box  928.  B460.  Golden. 
Colorado  80402-0928 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mary  Dillon.  Critique.  Inc..  Rocky  Flats 
Field  Office,  (303)  966-3659.  or  Susan 
Cook  (303)  966-5310  for  application 
forms  and  additional  information. 
Completed  applications  or  proposals 
must  be  sent  to  the  addresses  heading. 
suPf*t.EMeN" An-  NFORMATiON:  There 
have  been  six  itjj  previous  awards  out  of 
this  program.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications/proposals. 
DOE  reserves  the  right  to  fund,  in  whole 
or  in  part.  any.  all.  or  none  of  the 
applications/proposals  submitted  in 
response  to  this  notice 

Availability  of  Fiscal  \ear  lyjb  hunds 

With  this  publication.  DOE  RFETS  is 
announcing  the  availability  of  up  to 
$300,000  in  grant  funds  for  fiscal  year 
1998.  RFETS  anticipates  that  multiple 
grants  will  be  made  for  a  grand  total  not 
to  exceed  $300,000.  The  awards  will  be 
made  through  a  competitive  process. 
Projects  may  cover  a  period  of  up  to  3 
years. 

Restricted  Elii;^t>iiit\ 

Eligible  applicants  for  the  purposes  of 
funding  under  this  notice  include 
organizations  residing  in  Colorado 
proposing  to  implement  minority 
science  and  engineering  projects  in 
Colorado  as  described  in  the  summary 
section  of  this  announcement. 
Applicants  are  encouraged  to  propose 
project  cost-sharing  or  sharing  of  in- 
kind  services  or  resources.  The  awards 
will  be  made  through  a  competitive 
process  to  organizations  and  institutions 
located  in  the  State  of  Colorado.  The 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  assigned  to  this 
program  is  81.116. 

Evaluation  Criteria 

Applications  will  be  reviewed  by  a 
panel  composed  of  Department  of 
Energy  RFETS  representatives. 
Successful  proposal(s)  will  be  selected 
on  the  opinion  of  panel  members  of 
proposals  most  able  to  meet  the 
objectives  listed  in  the  summary  section 
of  this  announcement  and  best  able  to 
meet  the  needs  of  this  office. 

DOE  RFETS  hereby  reserves  the  right 
to  fund,  in  part  or  whole,  any.  all,  or 
none  of  the  proposals  submitted  in 
response  to  this  request.  All  applicants 
will  be  notified  in  writing  of  the  action 
taken  on  their  applications.  Applicants 
should  allow  approximately  90  days  for 
DOE  evaluation.  The  status  of  any 
application  during  the  evaluation  and 


selection  process  will  not  be  discussed 
with  applicants.  Unsuccessful 
applications  will  not  be  returned  to  the 
applicant. 

Issued  in  Golden.  Colorado,  on  April  22, 
199H 

Hyde  B.  KaikiMck, 
Contracting  Officer 

|FR  Doc.  98-11851  Filed  5-4-98;  8;45  am) 
SaUNQ  CODE  Mao-oi-p 


DEPARTMENT  OF  ENERGY 

Fe<Jeral  Energy  Regulatory 
Commission 

[Docket  Nos   CP98--363-000,  CP9&-364-. 
000.  and  CP9S--365-000] 

Etowah  LNG  Company,  LLC  ;  Notice 
of  Application 

April  29.  1998 

Take  notice  that  on  April  20.  1998, 
Etowah  LNG  Company.  L.L.C.  (Etowah). 
AmSouth-Sonat  Tower,  1900  Fifth 
Avenue  North.  Birmingham.  Alabama 
35203.  filed  in  Docket  Nos.  CP98-363- 
000.  CP98-364-000,  and  CP98-365- 
000.  applications  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA)  and 
Part  157  of  the  Commission's 
Regulations,  for  (1)  a  certificate  of 
public  convenience  and  necessity 
authorizing  Etowah  to  construct  and 
operate  a  new  liquefied  natural  gas 
(LNG)  storage  facility  and  associated 
pipeline  facilities  in  Polk  County, 
Georgia.  (2)  a  blanket  certificate 
pursuant  to  Part  284  Subpart  G  of  the 
Commission's  regulations  authorizing 
the  storage  of  gas  for  others,  and  (3)  a 
blanket  certificate  under  Part  157 
Subpart  F  of  the  Commission's 
regulations  authorizing  certain 
construction  of  facilities  and 
abandonments,  all  as  more  fully  set 
forth  in  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Etowah  states  that  it  is  a  limited 
liability  corporation  in  which  Southern 
Natural  Gas  Company  (Southern)  and 
AGL  Peaking  Services,  Inc.  (AGL 
Peaking)  hold  memberships. 

Etowah  says  that  the  proposed 
facilities  will  consist  of:  one  double  wall 
metal  tank  capwible  of  storing  2.5  Bcf  of 
natural  gas:  a  pretreatment  and 
liquefaction  system,  a  boil-off 
recompression  system;  a  LNG  trucking 
system;  a  vaporization  and  send  out 
system;  and  associated  control  and 
hazard  protection  systems.  In  addition 
to  the  LNG  facilities  Etowah  proposes  to 
construct  a  12.5  mile.  12.75-inch 
diameter  pipeline  and  a  meter  station 
connecting  the  proposed  LNG  facility 
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with  Southern's  interstate  pipeline  in 
Polk  County.  Georgia  and  a  meter 
station  connecting  the  proposed  LNG 
facility  with  a  non-jurisdictional 
pipeline  to  be  constructed  by  Atlanta 
Gas  Light  Company  (AGLC).  Etowah 
estimates  that  the  proposed  facilities 
will  cost  approximately  $91.1  million. 

Etowah  says  that  the  proposed  facility 
will  be  capable  of  liquefying  15  Mmcf 
per  day,  vaporizing  300  Mmcf  per  day, 
and  delivering  20,000  gallons  per  hour 
through  the  truck  loading  facility. 
Etowah  proposed  to  offer  a  8.33  day 
peaking  service  under  a  single  rate 
schedule  as  described  in  its  pro-forma 
tariff.  Storage  customers  would  be 
allowed  to  deliver  gas  for  liquefaction 
through  the  proposed  interconnect  with 
Southern  and  receive  vaporized  gas 
through  either  the  Southern  of  AGLC 
interconnects. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
May  20.  1998.  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
The  Commission's  rules  require  that 
protestors  provide  copies  of  their 
protests  to  the  party  or  person  to  whom 
the  protests  are  directed.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  inter\'enor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 


Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advise,  ti  will  be 
unnecessary  for  Etowah  to  appear  or  t>e 
represented  at  the  hearing, 
Linwood  A   Watson,  Jr., 
Acting  Secretary. 

(FRDoc   98-11810  Filed  5-4-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-371-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 


April  19,  1998. 


Take  notice  that  on  April  23,  1998, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002.  filed  in  Docket  No.  CP98- 
371-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205  and 


157.212)  for  authorization  to  construct, 
own  and  operate  a  new  point  of  delivery 
in  Gilchrist  County.  Florida  to 
accommodate  a  request  for  additional 
deliveries  of  natural  gas  to  the  State  of 
Florida's  Lancaster  Correctional 
Facility.  FGT  makes  such  request  under 
its  blanket  certificate  issued  in  Docket 
No.  CP-82-553-000  pursuant  to  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Sp)ecifically,  FGT  proposes  to 
construct,  own  and  operate  a  new  tap, 
electronic  flow  measurement  equipment 
and  approximately  100  feet  of  2-inch 
connecting  pipeline,  to  deUver  natural 
gas  to  a  new  meter  station  to  be 
constructed,  owned,  and  operated  by 
TECO  Peoples  Gas  Inc.  (TECO).  It  is 
stated  that  the  proposed  new  delivery 
point,  PCS- Trenton,  will  be  added  to  the 
existing  FTS-1  Service  Agreement 
between  FGT  and  the  State  of  Florida. 

The  PGS-Trenton  point  is  slated  to 
receive  up  to  300  MMBtu  per  day  at  line 
pressure.  It  is  averred  that  the  new 
delivery  point  will  not  increase  the 
contractual  gas  quantities  nor  increase 
the  current  certificated  level  of  service 
under  the  existing  FTS-1  Service 
Agreement. 

FGT  estimates  it  will  cost 
approximately  $70,000  to  construct  the 
requested  facilities,  and  states  that  the 
cost  will  be  reimbursed  by  the  State  of 
Florida.  It  is  stated  that  the  end-use  of 
the  gas  will  be  for  industrial  purposes. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Linwood  A.  VS  atson    Ir., 

Acting  Secretary 

[FR  Doc  98-11811  Filed  5-4-98;  8:45  am) 
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MENTOF  ENERGY 


Pectoral  Energy  Regulatory 
Commission 

[Docket  No.  CP«a-074-0001 

Koch  Gateway  Pipeline,  L.P  and  Koch 
Gateway  Pipeline  Company;  Notice  of 
'Dplication 

April  29,  1998. 

Take  notice  that  on  April  23.  1998 
Koch  Gateway  Pipeline.  LP.  (Koch 
Gateway)  and  Koch  Gateway  Pipeline 
Company  (KGPC)  (Applicants),  both  at 
600  Travis  Street,  Houston.  Texas, 
77002.  filed  in  the  above  docket, 
pursuant  to  Sections  7(c)  and  (b)  of  the 
Natural  Gas  Act,  a  joint  application  for 
a  certificate  of  public  convenience  and 
necessity  and  for  an  order  granting 
permission  and  approval  by  August  1. 
1998  to  transfer  facilities  and  services. 
By  this  application,  Koch  Gateway 
requests  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  acquire  the  facilities  and  perform 
the  services  of  KGPC.  and  to  gather, 
transport  and  store  natural  gas  in 
interstate  commerce  in  the  same  manner 
as  currently  authorized  and  conducted 
by  KGPC  in  accordance  with  the  terms 
of  existing  certificates  of  public 
convenience  and  necessity  issued  to 
KGPC. 

Further,  KGPC  requests  companion 
authority  to  transfer  all  of  its  assets, 
operations,  and  services  to  Koch 
Gateway.  In  addition,  Koch  Gateway 
requests  that  it  be  substituted  for  KGPC 
in  all  pending  proceedings  in  which 
KGPC  is  a  party,  all  as  more  fully  set 
forth  in  the  Application.  The  Joint 
Application  requests  that  authorizations 
be  made  effective  as  of  August  1,  1998, 
the  first  day  of  operation  after  the 
jurisdictional  assets  are  conveyed  to 
Koch  Gateway. 

Applicants  state  that  a  Partnership 
Agreement  was  entered  into  whereby 
Koch  Gateway  was  formed.  The 
Partnership  Agreement  is  attached  to 
the  application.  The  partnership  is 
composed  of  two  corporate  partners, 
KGPC  as  the  general  partner  and  Koch 
Energy.  Inc.  as  the  Limited  Partner. 
Under  the  partnership  agreement,  and 
upon  Commission  approval.  KGPC  will 
transfer  its  assets,  facilities,  operations, 
and  services  to  the  partnership. 

Under  the  partnership  agreement 
KGPC  as  general  partner  will  continue 
the  operations  of  the  pipeline  system  in 
an  uninterrupted  manner.  KGPC  seeks 
companion  authority  to  transfer, 
pursuant  to  Section  7{b),  its 
jurisdictional  facilities  and  operations  to 
Koch  Gateway.  Further,  Koch  Gateway 
will  adopt  the  tariff  of  KGPC  that  is  on 


file  with  the  Commission  and  in  effect 
on  the  date  of  the  approval  of  this 
Application. 

Applicants  state  that  the  sole  purpose 
of  this  application  is  to  change  the  legal 
structure  of  the  natural  gas  company 
from  a  corporation  to  a  partnership  so 
as  to  provide  the  natural  gas  company 
with  additional  financial  fiexibility  in 
operating  its  business  and  will  not 
adversely  impact  any  of  the  rates  of 
KGPC's  customers  or  any  of  the  services 
they  receive  on  the  pipeline. 

Any  jjerson  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  May  20, 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Koch  Gateway  or  Koch 
Gateway  KGPC  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Wataon.  Jr., 
Acting  Secretary 
(FR  Doc  98-11812  Filed  S-4-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docke!  No   RP98   194-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changed  m  FERC 
Gas  Tariff 

April  20.  1998. 

Take  notice  that  on  April  24,  1998, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  GAS  Tariff,  Fourth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  to  be  effective  May  24, 
1998: 

I  ilie  ShPfl 

First  Revised  Sheet  No.  2 
Third  Revised  Sheet  No.  239 
First  Revised  Sheet  No.  239A 
Third  Revised  Sheet  No.  324 
First  Revised  Sheet  No.  343 

NGT  states  that  the  purpose  of  this 
filing  is  to  reflect  ministerial  changes 
resulting  from  the  merger  of  NGT's 
parent  with  Houston  Industries 
incorporated  and  the  relocation  of 
NGT's  Houston  corporate  offices,  as 
well  as  the  additional  segregation  of 
NGT's  marketing  affiliate  offices  as 
described  in  Section  17  of  the  General 
Terms  and  Conditions  of  NGT's  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protqfts 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

I  iiiv»ood  \    V\  dtson    Ir., 
Acting  .'ytrrtrlury 

[FR  Doc  98-11818  Filed  5-4-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Deckel  No   RP9S-1 93-000] 

Shell  Gas  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

April  29.  1998. 

Take  notice  that  on  April  24,  1998, 
Shell  Gas  Pipeline  Company  (SGPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  First 
Revised  Tariff  Sheet  Nos.  245,  256,  267, 
293,  294.  304  and  318.  to  become 
effective  May  24.  1998. 

SGPC  states  that  the  purpose  of  this 
filing  is  to  reflect  an  address  and 
telephone  change  for  the  corporate 
office  of  SGPC. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  .serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bec:ome  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Publu  Reference 
Room. 

Linwood  A.  Watson,  jr., 
Acting  Secretiir\ 
[FR  Doc.  98-11817  Filed  5-4-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP«2-236-013] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Reconciliation 
Filing  and  Refund  Report 

April  29,  1998. 

Take  notice  that  on  April  24.  1998, 
WilHston  Basin  Interstate  Pipeline 
Company  (Wilhston  Basin),  tendered  for 
filing  with  the  Commission,  its  Rate 
Schedule  IT-1  Revenue  Crediting 
Reconciliation  Filing  and  Nomination 
Variance  Credits  Report  made  as  a  result 
of  the  Commission's  Letter  Order  issued 
March  25,  1998,  in  the  above  referenced 
dockets  and  Subsections  45  1  2  and 


15.13.4  of  the  General  Terms  and 
Conditions  of  Williston  Basin's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1. 

Williston  Basin  states  that  in 
accordance  with  Subsection  45.1.2  of 
the  General  Terms  and  Conditions  of  its 
Tariff,  it  is  submitting  its  reconciliation 
filing  comparing  annual  revenues 
received  for  Rate  Schedule  IT-1 
transportation  sen'ice,  based  on  the 
final  approved  Rate  Schedule  IT-1  rates 
in  Docket  Nos.  RP92-236-000,  et  ai.  to 
the  annual  costs  approved  to  be 
allocated  to  Rate  Schedule  IT-1 
transportation  service  for  the  applicable 
reporting  periods  covered  by  such 
dockets. 

Williston  Basin  also  states  that  on 
April  24,  1998,  pursuant  to  Subsection 
15.13.4  of  the  General  Terms  and 
Conditions  of  its  Tariff,  refunds  related 
to  calculated  nomination  variance 
charges  incurred  by  Williston  Basin's 
affiliates  for  the  period  November  1, 
1993  through  December  31,  1995  were 
made  to  all  qualified  shippers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  D.C. 
2042fi.  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  May  5.  1998.  Protests 
will  be  considered  by  the  Commission 
m  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FRDoc  98-11816  Filed  5-4-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

.•\pn!  29   199h 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a   Type  of  Application:  Amendmenl 
of  License 

b  Project  So    184-056. 

c.  Dafe  Fi7pd  04 '15/98  and 
supplemented  04.'22/98. 

a   Applicant  Pacific  Gas  &  Electric 
Co. 

e.  Name  of  Project:  El  Dorado  Power 
Project. 


f.  Location:  On  the  South  Fork 
American  River.  El  Dorado.  Amador, 
and  Alpine  Counties,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Terry  Morford. 
Manager.  Hydro  Generation  Department. 
Pacific  Gas  &  Electric  Co..  P.O.  Box 
770000.  Mail  Code  NllC,  San 
Francisco.  CA  94177.  (415)  973-7145. 

i.  FERC  Contact:  J.W.  Flint.  (202)  219- 
2667. 

i.  Comment  Date:  June  10.  1998. 

k.  Description  Amendment:  PG&E 
proposes  to  delete  a  non-jurisdictional 
transmission  line  and  its  associated 
facilities  from  their  license.  Studies  of 
PG&E's  transmission  system  shows  that 
the  line  proposed  for  deletion  carries 
energy  fixim  other  electric  generating 
sources  and  is  no  longer  a  primary  line. 
Removing  this  line  from  the  project 
license  will  not  result  in  any  physical 
change  to  these  transmission  facilities  or 
to  their  operation. 

The  Commission  is  presently 
processing  an  application  to  transfer  the 
license  to  the  El  Dorado  Irrigation 
District.  We  request  comments  regarding 
primary/non-primary  status  of  this 
transmission  line  under  section  3(11)  of 
the  Federal  Power  Act  and  Subpart  H. 
Section  4.3  of  our  regulations. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
f)arty  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST  ',  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energv  Regulatorv  Commission,  888 
First  .Street   NT   VVashington.  DC  20426. 
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A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  apphcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives 
Linwood  A.  Watson,  |r.. 
Acting  Secretary 

jFR  Doi:  9ft-n813  Filed  5-4-98:  8:45  ami 
■U.UNQ  cooc  cru-oi-M 


DEPAH    Mt  NT  OF  ENERGY 

Fed«ral  Energy  Regulatory 
Comnnission 

Notice  of  Transfer  of  License 

April  29.  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  184-057. 

c.  Date  pled:  April  17,  1998. 

d.  Applicants:  Pacific  Gas  and  Electric 
Company  and  El  Dorado  Irrigation 
District. 

e.  Name  of  Project:  El  Dorado. 

f.  Location:  On  the  South  Fork 
American  River,  in  El  Dorado.  Alpine, 
and  Amador  Counties.  California, 
partially  within  the  Eldorado  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contacts:  Ms.  Annette 
Faraglia.  Pacific  Gas  and  Electric 
Company.  77  Beale  Street.  Mail  Code: 
B30A,  P.O.  Box  7442.  San  Francisco.  CA 
94120.  (415)  973-7145.  Mr.  William  T. 
Hetland,  El  Dorado  Irrigation  District, 
2890  Mosquito  Road.  Placerville.  CA 
95667,(916)622^513. 

i.  FERC  Contact:  James  Hunter.  (202) 
219-2839. 

j.  Comment  Date:  June  10.  1998, 

k.  Description  of  Transfer:  Transfer  of 
the  license  for  this  project  is  being 
sought  in  connection  with  the  sale  of 
the  project  from  PGAE  to  EID.  The 
requested  transfer  does  not  include 
all  11  miles  of  transmission  line  that 
PGAE  seeks  to  delete  from  the  project  in 
an  amendment  filed  April  14.  1998. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDmONS".  'PROTEST".  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filling  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  conunents.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-11814  Filed  S-4-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federa;  fenerqy  Requiatcy 
Commission 

Notice  ot  Transfer  of  License 

April  29.  199tt 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2851-012. 

c.  Date  Filed:  March  26, 1998. 

d.  Applicants:  The  Fonda  Group.  Inc. 
and  Cellu-Tissue  Corporation-Natural 
Dam. 

e.  Name  of  Project:  Natural  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  oswegatchie  River, 
Village  of  Gouvemeur,  St.  Lawrence 
County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791  (a)-825(r). 

h.  Contacts:  Mr.  Harvey  L.  Friedman, 
The  Fonda  Group.  Inc..  115  Stevens 
Avenue,  Valhalla.  NY  10593-1252,  1- 
(800)  723-6876  Ex.  226,  or  (914)  747- 
2600. 

Edward  P.  Foote.  President.  Cellu- 
Tissue  Corporation-Natural  Dam.  Two 
Forbes  Street,  East  Hartford,  CT  06018, 
(806) 289-7496. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202) 219-2671. 

j.  Comment  Date:  )une  10,  1998. 

k.  Description  of  the  Application:  The 
Licensee.  Jointly  and  severally  with 
Cellu-Tissue  Corporation-Natural  Dam 
(CTC),  requests  Commission  approval  to 
transfer  the  project  license  to  CTC. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protests,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "CONDITIONS", 
"PROTEST"',  OR  "MOTION  TO 
INTERVENE"",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatorv 
Commission,  888  First  Street,  N.E., 
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Washington,  D.C.  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  sen  ed 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  descrih)ed 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant  If  any  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson.  Jr., 
Acting  SeiTflun, 
[FR  Doc.  98-  11815  Filed  5-4-98;  8:45  am] 

BILUNO  CODE  (717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Meeting 

April  29,  1998. 

Take  notice  that  on  Mav  28-29.  1998, 
the  Commercial  Practices  Woriang 
Group  (CPWG).  will  conduct  its 
monthly  meeting  at  the  Commission's 
offices  at  8H8  First  Street.  NE  , 
Washington,  DC  2042B  The  CPWG  is  a 
voluntary  industry  group  with  a  diverse 
membership  that  has  made 
recommendations  to  the  Commission  on 
the  Open  Access  Same-time  Information 
System  (OASIS)  and  related  matters.  It 
is  expected  that  the  CPWG  will  discuss 
OASIS  and  reliabilit\-related  issues  at 
the  meetings.  The  meetings  will  be  open 
to  interested  participants  and  the 
public 

Linwood  A,  Watson,  Jr., 
Acting  Secretary: 
(FR  Doc.  98-11846  Filed  5-4-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«00»-7] 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Regulation  of 
Fuels  and  Fuel  Additives,  Gasoline 
Volatility  Rule  ICR  Renewal 

AGENCY:  Environmental  Protection 
Agency  (EPAj. 
action:  Notice. 

SUI*MARV:  In  compliance  with  the 
Paperwork;  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Regulation  of  Fuels  and  Fuel  additives. 
Gasoline  Volatility  Rule;  EPA  ICR  # 
1367.05;  OMB  No.  2060-0178;  expires 
8  31/9B  Before  submitting  the  ICR  'o 
OMB  for  review  and  approval.  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
o:  befort>  !uly  6,  1998. 
ADDRESSES:  .-Ml  comments  concerning 
this  Notice  should  be  addressed  to  Ervin 
Pickell.  Western  Field  Office,  U.S. 
Environmental  Protection  Agency, 
12345  West  Alameda  Parkway,  Suite 
214,  Denver,  Colorado  80228.  Copies  of 
the  ICR  can  be  obtained  free  of  charge 
by  contacting  Ervin  Pickell  as  provided 
below 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervm  P:c:kell.  Telephone:  (303)  969- 
6485.  Facsimile  number:  (303)  969- 
6490:  E-MAIL: 

pickel!  erv©epamai!. epa.gov. 
SUPPLEMENTARY  INFORMATION; 

.effected  entities  Entities  potentially 
affected  by  this  action  are  distributors  of 
gasoline  containing  ethanol  between 
May  1  and  September  15  each  year. 

fitle^  Regulation  of  Fuels  and  Fuel 
.^ddltives,  Gasoline  Volatility  Rule 
!OMB  Control  number  2060-0178;  EPA 
ICR  «  1367,05.)  expiring  08/31/98. 

.Abstract:  Section  21  i(hj  of  the  Clean 
.^ir  .^ct  (Act),  as  amended  in  1990, 
required  the  Administrator  to 
promulgate  regulations  prohibiting  the 
supply  or  selling  of  gasoline  exceeding 
certain  volatility  standards  during  the 
high  ozone  season.  The  Act  provides 
that  the  Reid  vapor  pressure  (RVP) 
standard  for  gasoline  not  containing 
10%  ethanol  is  one  pound  per  square 
inch  (psi)  greater  than  the  applicable 
RW  standard  for  gasoline  not 
containing  10%  ethanol.  It  is  important 
for  parties  receiving  gasoline  during  the 
high  ozone  season  to  know  whether  it 
contains  ethanol  and  the  ethanol 
concentration  Otherwise,  gasoline 
containing  10%  ethanol  maybe 
commingled  with  gasoline  not 
containing  ethanol.  resulting  in  a  R\T 
measurement  greater  than  the  non- 
ethanol  standard,  but  not  eligible  for  the 
10%  ethanol  one  psi  waiver. 

Therefore,  under  40  CFR  80.27(d)(3) 
gasoline  invoices,  loading  tickets,  bills 
of  lading  and  delivery  tickets  for 
gasoline  containing  ethanol  must  state 
that  the  gasoline  contains  ethanol  and 
the  ethanol  percentage.  There  is  no 
retention  requirement  for  these 


documents  and  reporting  to  EPA  is  not 
required.  In  addition,  this  requirement 
may  be  met  using  pre-printed  or 
computer-generated  documents. 

This  information  is  necessary  to 
inform  gasoline  transferees  of  which 
gasoline  contains  ethanol  and  the 
specific  ethanol  content.  The  presence 
of  this  information  on  gasoline  transfer 
documents  reduces  the  frequency  of 
gasoline  testing  that  otherwise  would  be 
necessary  to  assure  compliance  with  the 
RVP  standards. 

The  recordkeeping  requirement  is 
mandatory  for  this  limited  category  of 
gasoline  transfers  and  is  authorized  by 
section  211  of  the  Act  42  U.S.C.  7545, 
section  114  of  the  Act,  42  U.S.C.  7414 
and  section  208  of  the  Act,  42  U.S.C 
7542  and  40  CFR  80.29.  Confidentiality 
provisions  are  found  at  40  CFR  part  2. 
The  requirement,  which  has  been  in 
effect  for  over  5  years,  imposes  almost 
no  measurable  annual  burden  on  the 
affected  parties.  Startup  costs  have  been 
completed.  The  proposed  ICR  utilizes 
assumptions  that  are  the  same  as  the 
previous  ICR. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EPA's  regulations  are  Hsted 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

In  addition  to  this  infonnation,  you 
may  obtain  a  copy  of  the  draf^  ICR 
supporting  statement  as  provided  above. 

The  EPA  would  like  to  soUdt 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
and 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

Burden  Statement:  For  gasoline 
distributors  the  average  hourly  burden 
per  year  p)er  respondent  is  about  0.15 
hour  (an  average  of  about  2  seconds  per 
transaction:  for  most  distributors  there 
is  no  measurable  burden  on  a  per 
document  basis)  for  the  recordkeeping 
requirement  associated  with  the  rule.  U 
is  a  mandatory  requirement  for  those 
transactions  to  which  it  applies.  There 
are  about  8,792  entities  that  distribute 
ethanol  gasoline.  The  frequency  of 
response  is  estimated  to  be  about  307 
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loads  of  fuel  transferred  per  year  per 
distributor  Total  burden  for  all 
distributors  is  about  1.319  hours  per 
year.  There  are  no  annual  operating 
costs,  purchased  service  costs  or  capital 
costs.  Startup  costs  have  been 
completed. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  April  23. 1998. 
Sylvia  K.  Lo%irrafice, 

Principal  Deputy  Assistant  Administrator. 

Office  of  Enforcement  and  Compliance 

Assurance. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6009-6] 

Agency  Information  Collection 
Activities:  Renewal  Comment  Request; 
Acid  Rain  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Acid 
Ram  Program  ICR.  EPA  ICR  Number: 
1633. i:j.  OMB  Control  Number:  2060- 
0;:5H.  Expiration  Date:  January  31.  1999. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  bofore  July  6.  199fl. 
ADDRESSES:  The  current  ICR  is  available 
on  the  internet  at  www.epa.gov/ 
acidrain.  For  further  information  contact 


Kenon  Smith  (202-564-9164).  Send 
written  comments  (in  duplicate) 
regarding  these  burden  estimates  or  any 
other  aspect  of  this  information 
collection,  including  suggestions  for 
reducing  this  burden,  to  Kenon  Smith, 
401  M  Street,  SW..  62041.  Washington. 
DC  20460  using  regular  or  certified  mail. 
or  Kenon  Smith.  USEPA  (6204)).  501 
3rd  Street,  NW  .  Washington.  DC  20001 
using  overnight  mail 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Kenon  Smith  at  (202-564-9164) 
or  (smith.kenonfitepa.gov). 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
participate  in  the  Acid  Rain  Program. 

Title:  Acid  Rain  Program  ICR;  (OMB 
Control  No.  2060-0258;  EPA  ICR  No. 
1633.12)  expiring  1/31/1999 

Abstract:  The  Acid  Rain  Program  was 
established  under  Title  IV  of  the  1990 
Clean  Air  Act  Amendments.  The 
program  calls  for  major  reductions  of 
the  pollutants  that  cause  acid  rain  while 
establishing  a  new  approach  to 
environmental  management.  This 
information  collection  is  necessary  to 
implement  the  Acid  Rain  Program.  It 
includes  burden  hours  associated  with 
developing  and  modifying  permits, 
transferring  allowances,  obtaining 
allowances  from  the  conservation  and 
renewable  energy  reserve  and  small 
diesel  refinery  program,  monitoring 
emissions,  participating  in  the  annual 
auctions,  completing  annual  cofnpliance 
certifications,  participating  in  the  Opt-in 
program,  and  complying  with  Nox 
permitting  requirements.  Most  of  this 
information  collection  is  mandatory 
under  40  CFR  parts  72-78.  Some  parts 
of  it  are  voluntary  or  to  obtain  a  benefit, 
such  as  participation  in  the  annual 
auctions  under  40  CFR  part  73.  subpart 
E.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Ch.  15  The 
EPA  would  like  to  solicit  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burder}  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  273  hours  per 
response  and  3.344  hours  per 
respondent.  The  annual  operation  and 
maintenance  (O&M)  costs  are  an 
estimated  $61,431  per  respondent.  All 
the  O&M  costs  and  most  of  the  burden 
hours  are  associated  with  the  collection 
and  reporting  of  continuous  emission 
data,  which  is  the  foundation  for  the 
allowance  trading  system.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities:  849. 

Estimated  Number  of  Respondents: 
849. 

Frequency  of  Response:  Varies  by 
task. 

Estimated  Total  Annual  Hour  Burden: 
2.839,120  hours. 

Estimated  Total  Annualized  Cost 
Burden  (All  O&M):  $44,660,000. 

Dated:  April  28.  1998. 
Brian  I.  McLean, 
Director.  Acid  Rain  Division. 
IFR  Doc.  9fr-11876  Filed  5-4-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

;f^RL   >>009  -8] 

National  Ambient  Air  Quality 
Standards  for  Sultur  Oxides  (Sulfur 
Dioxide),  Intervention  Level  Program 

ACEScy;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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SUMMARY:  The  EPA  is  announcing  today 
Hie  ioilowmg  actions: 

(1)  The  schedule  for  responding  to  the 
remand  of  the  final  decision  on  the 
national  ambient  air  quality  standards 
(NAAQS)  for  sulfur  dioxide  (SOj) 
published  on  Mav  22.  1996,  and  any 
final  action  on  the  proposed 
intervention  level  program  (ILP)  for  the 
reduction  of  SO2  emissions  published 
on  January  2,  1997. 

(2)  The  interim  actions  EPA  will  take 
to  address  5minute  peak  SO;  levels  that 
may  pose  risk  to  sensitive  asthmatic 
individuals. 

(3)  The  solicitation  of  comments  and 
associated  information  and  analyses  on 
5-minute  peak  SO;  concentrations  in  the 
ambient  air,  with  emphasis  on  the 
characterization  of  the  likelihood  of 
exposure  of  sensitive  asthmatic 
individuals  to  peak  SO;  concentrations 
at  0.6  parts  per  million  (ppml  and  above 
during  exercise 

DATES:  !l)  The  EF.\  will  propose  its 
response  to  the  SO;  NAAQS  remand  lor 
public  comment  in  the  summer  of  1999 
and  take  final  action  no  later  than 
December  2000  The  EPA  will  take  any 
final  action  on  the  proposed  ILP. 
consistent  with  its  final  action  on  the 
SO2  NAAQS,  no  later  than  December 
2000. 

(2)  In  the  interim,  until  such  final 
actions  are  taken.  EPA  will  now  begin 
taking  actions  to  address  known 
problem  areas  v\ith  high  5-minute  peak 
SO;  levels  that  may  pose  risk  to 
sensitive  asthmatic  individuals. 

(3)  Comments  and  associated 
information  and  analyses  should  be 
submitted  on  or  before  November  1, 
1998. 

ADDRESSES:  Comments  and  associated 
information  and  analyses  should  be 
submitted  to  Ms.  Susan  Lyon  Stone, 
U.S.  Environmental  Protection  Agency, 
MD-15,  Research  Triangle  Park.  NC 

FOR  FURTHER  INFORMATION  COrfTACT:  Ms. 

Susan  Lyon  Stone  at  the  above  address 
or  telephone  (919)  541-1 146  on  matters 
pertaining  to  5-minute  peak  SO2  levels 
and  the  SO2  NAAQS  remand.  For 
information  on  the  interim  actions  EPA 
plans  to  take  to  address  5-minute  peak 
SO2  levels  and  the  ILP,  contact  Mr.  Eric 
Crump  at  the  same  address  or  telephone 
(919)  541-4719. 
SUPPt-EMENTARV  INFORMATION: 

On  Mav  21.  IMMb,  KF.^  announced  its 
final  decision  thart  revisions  of  the  SO; 
NAAQS  were  not  appropriate  (61  FR 
25566).  At  issue  in  making  that  decision 
was  whether  a  new  5-minute  .\AAQS 
was  appropriate  to  protect  sensitive 
asthmatic  individuals  from  the  risk 
posed  by  exposure  to  5-minute  SO; 


levels  of  0.6  ppm  or  above.  Given  the 
available  health  effects  information; 
information  as  to  the  localized, 
infrequent,  and  site-sf>ecific  nature  of 
risk  involved;  and  the  advice  of  the 
Clean  Air  Scientific  Advisory 
Committee  (CAS AC),  the  Administrator 
concluded  that  short-term  peak 
concentrations  of  SO2  do  not  constitute 
the  type  of  ubiquitous  public  health 
problem  for  which  the  establishment  of 
a  NAAQS  would  be  appropriate. 

Because  of  the  localized,  infrequent, 
and  site-specific  nature  of  the  risk,  as 
characterized  in  its  final  decision  notice 
(61  FR  25575-25576),  the  Administrator 
further  concluded  that  the  residual 
health  risk  posed  by  short-term  SO; 
concentrations  remaining  after 
attainment  of  the  current  SO;  NAAQS 
are  most  appropriately  addressed  by  the 
States  It  was  the  Administrator's 
judgment  that  the  States  are  in  a  far 
better  position  than  EPA  to  assess  the 
highlv  localized  and  site-specific  factors 
that  determine  v\hether  occurrences  of 
5-minute  peak  SO>  concentrations  in  a 
given  area  pose  a  significant  risk  to 
sensitive  asthmatic  individuals  in  the 
local  population,  and  if  so.  to  fashion  an 
appropriate  remedidi  response.  In  light 
of  its  characterization  of  the  nature  of  5- 
minute  peak  SO;  concentrations  and  the 
likelihood  that  these  peaks  would  result 
in  exposure  conditions  that  could  cause 
significant  health  effects  in  sensitive 
asthmatic  individuals  during  exercise, 
EPA  also  announced  that  it  intended  to 
propose  a  new  program  and  associated 
guidance  to  assist  States  in  determining 
whether  5-minute  peak  concentrations 
of  SO2  in  the  range  of  0.6  ppm  to  2.0 
ppm  posed  a  significant  health  risk  to 
sensitive  asthmatic  individuals  in  the 
local  population,  and  if  so.  to  identify 
appropriate  remedial  responses. 
Consistent  with  its  final  SO;  NAAQS 
decision,  EPA  subsequently  proposed 
for  comment  the  intervention  level 
program  (ILP)  for  the  reduction  of  SO; 
emissions  on  January  2,  1997  (62  FR 
210).  This  proposed  ILP  was  intended  to 
supplement  the  protection  provided  by 
the  existing  primary  and  secondary  SO: 
NAAQS. 

A  key  element  of  the  proposed  ILP 
was  the  establishment  (to  be  codified  in 
part  51  of  the  CFR)  of  a  concern  level 
of  0.6  ppm,  5-minute  average  SO; 
concentration,  and  an  endangerment 
level  of  2  0  ppm,  5-minute  average.  The 
proposed  ILP  would  require  that  State 
and  tribal  plans  contain  the  authority  to 
take  whatever  action  is  necessary  to 
prevent  further  exceedances  of  such 
concern  and  endangerment  levels  when 
the  State/lribe  determines  that 
intervention  is  appropriate.  The 
proposed  ILP  includes  a  discussion  of 


the  factors  that  the  State/tribe  should 
consider  in  making  such 
determinations,  including  the 
magnitude  and  frequency  of  peak 
concentrations  exceeding  these  levels, 
the  history  and  nature  of  any  citizen 
complaints,  available  information  on 
potential  exposure  of  sensitive 
asthmatic  individuals,  and  information 
about  the  source(s)  causing  the  peak  SO; 
concentrations.  Based  on  the  above 
factors,  the  proposed  ILP  provides  for 
fiexibility  for  the  State/tribe  to 
determine  the  nature  and  degree  of 
intervention  that  is  warranted  in  any 
area.  The  States/tribes  are  also  given  the 
flexibility  in  the  proposed  ILP  to 
relocate  existing  monitors  to  areas 
where  5-minute  peak  concentrations 
may  be  of  concern  through  changes  to 
SO;  monitoring  requirements.  TTie 
proposed  ILP  recognizes  that  authority 
to  take  such  actions,  when  justified  on 
a  case-by-case  basis,  currently  exists 
under  section  303  of  the  Clean  Air  Act. 
Building  upon  this  authority,  the 
proposed  ILP  codifies  the  health 
benchmarks  for  such  actions  (i.e.,  the 
concern  and  endangerment  levels)  and 
provides  guidance  to  assist  States/tribes 
in  identifying  and  taking  appropriate 
actions. 

SO;  NAAQS  Remdnd 

In  July  lyyb,  the  American  Lung 
Association  and  the  Environmental 
Defense  Fund  petitioned  the  District  of 
Columbia  Court  of  Appeals  for  judicial 
review  of  EPA's  decision  not  to 
establish  a  new  5-minute  NAAQS.  On 
January  30,  1998.  the  court  issued  a 
decision  in  that  case  American  Lung 
Association  v.  Browner,  No.  96-1251 
(DC.  CAT.).  The  court  found  that  EPA 
failed  to  provide  an  adequate 
explanation  for  its  determination  that  no 
revision  to  the  SO;  NAAQS  was 
appropriate.  As  a  result,  the  court 
remanded  the  case  to  permit  EPA  to 
more  fully  explain  its  decision  not  to  set 
a  standard  for  short-term  p>eak  SO2 
levels  of  0.6  ppm  or  greater. 

Schedule  for  EPA  Final  Actions 

In  remanding  the  case  to  EPA.  the 
court  did  not  establish  a  deadline  for 
EPA  to  take  action  consistent  with  the 
remand.  In  lieu  of  pursuing  further 
litigation  to  seek  a  court -ordered 
schedule  for  EPA's  response  to  the  SO; 
NAAQS  remand,  the  petitioners  in  the 
case  initiated  discussions  with  EPA  to 
establish  such  a  schedule  for  EPA's 
response.  Based  on  these  discussions,  it 
was  agreed  that  EPA  would  take  final 
action  no  later  than  December  2000.  In 
order  to  meet  this  date  for  final  action, 
EPA  intends  to  propose  for  public 
comment  its  response  to  the  remand  by 
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the  summer  of  1999.  In  conjunction 
with  taking  final  action  on  its  response 
to  the  SOj  NAAQS  remand.  EPA  also 
intends  to  take  any  final  action  on  the 
ILP  no  later  than  December  2000.  In  so 
doing.  EPA  will  draw  upon  its  response 
to  the  remand  on  the  SOj  NAAQS 
decision  so  as  to  ensure  consistency 
between  these  actions. 


Interim  Acli 

Between  now  and  when  final  action 
on  the  SOj  NAAQS  remand  and  the  ILP 
is  taken.  EPA  intends  to  work  with 
States/tribes  with  known  areas  of  high 
5-minute  peak  SOj  concentrations  to 
undertake  a  number  of  actions.  These 
actions  include  the  following: 
determining  whether  the  existing  SOj 
NAAQS  and  State  Implementation  Plan 
(SIP)  reauirements  are  being  met  in  such 
areas:  taking  regulatory  action  in  such 
areas  where  appropriate  (e.g..  SIP  calls): 
and  initiating  enforcement  review/ 
action  to  ensure  SIP  requirements  are 
met.  The  EPA  also  plans  to  issue 
monitoring  and  other  guidance  to 
States/tribes/regions  to  assist  them  in 
identifying  and  addressing  high  5- 
minute  peak  problem*! 

Soliritntion  of  Informiitiou  un  5-Minute 
Pi-.iK  SI  t   C'.oncentrations 

To  supplement  its  current  information 
on  5-minute  peak  SO2  concentrations 
and  exposures  of  sensitive  asthmatic 
individuals  to  peak  levels  of  concern, 
EPA  is  soliciting  comments  and 
associated  information  and  analyses  on 
such  5-minute  p«ak  SOj  concentrations. 
The  EPA  will  consider  this  information 
in  the  context  of  the  interim  actions 
dest.ribed  above  and  in  its  response  to 
the  remand  and  in  its  final  ILP  decision. 
More  specifically.  EPA  solicits 
information  and  analyses  on  the 
following:  sources  or  source  types  and 
the  nature  of  events  that  are  most  likely 
to  give  rise  to  short-term  peak  SO2 
levels;  the  magnitude  and  frequency  of 
such  peaks:  the  time  of  day  of  the 
oc:currence  of  such  peaks; 
meteorological  conditions  in  the  area  in 
which  such  peaks  occur:  the  density  of 
the  population  near  the  source(s) 
involved:  and  the  frequency  with  which 
asthmatic  individuals  would  likely  be 
exposed  to  peak  SC);  concentrations  at 
0.60  ppm  and  above  while  at  elevated 
ventilation  rates  (i.e.,  during  exercise). 

Dated  Apnl  29.  1M8 
Rictutrd  D  Wil>on. 

ustantAdminstratorforAirand 

h  1 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-ftOO»-41 

Environmental  Latx>ratory  Advisory 
Board,  Meeting  Date  and  Agenda 

AQENCV:  Environmental  Protection 

Agency. 

ACTH3N:  Notice  of  open  meeting. 

summary:  The  Envirorunental  Protection 
.\^t:;.,.,  (EPA)  will  convene  an  open 
meeting  of  the  Environmental 
Laboratory  Advisory  Board  (ELAB)  on 
lune  4.  1998.  from  2  p  m.  to  5  p.m.  This 
meeting  will  be  conducted  by 
teleconference.  The  public  is  invited  to 
join  Ms.  Ramona  Trovato  in  Room  911, 
West  Tower.  Waterside  Mall.  401  M 
Street.  SW..  Washington.  DC. 

The  agenda  will  include  discussion 
on  the  newly  established  working  group 
on  Third  Party  Assessors;  Consensus 
Position  from  EPA's  Environmental 
Monitoring  Management  Council; 
Continuation  of  ELAB  vs.  former 
NELAC  Coordination  Committee; 
Conflict-of-interest  Issues  with  respect 
to  the  Accreditation  Authorities; 
Training  of  Assessors;  Method  Specific 
Checklists.  Simultaneous  Approval  of 
Laboratories;  and  the  Agenda  for  July  1. 
1998.  meeting  at  NEI^C  IV 

The  public  is  encouraged  to  attend. 
Time  will  be  allotted  for  public 
comment.  Written  comments  are 
encouraged  and  should  be  directed  to 
Ms.  Jeanne  Mourrain:  Designated 
Federal  Officer:  USEPA;  NCERQA  (MD- 
75);  Research  Triangle  Park.  NC  27711. 
If  questions  arise,  please  contact  Ms. 
Mourrain  at  919/541-1120,  fax  919/ 
541-4261,  ore-mail 
mourrain. jeanneOepamai. epa.gov. 

Dated:  April  24.  1996 
Nancy  W  Wwtwerlh. 
Director.  Quality  Assurance  Division. 
IFK  Doc  98-11877  Filed  S-4-98:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Joint  EPA. State  Agreement  To  Pursue 

Requiaiory  Innovation 

(FRL  .6C<oa  T] 

AGENCY:  Environmental  Protection 

A^en(.v. 

ACTXX:  Notice  of  Availability  of  Joint 

EPA/State  Innovation  Agreement. 

s  ;MMARY:  The  U.S.  Environmental 
.  .wiiji^tion  Agency  (EPA)  and  senior 
State  environmental  officials  recently 
signed  an  agreement  entitled  Joint  EPA/ 


State  Agreement  to  Pursue  Regulatory 
Innovation  (hereafter  "Innovations 
Agreement").  The  purpose  of  the 
Innovations  Agreement  is  to  improve 
environmental  protection  in  the  United 
States,  improve  EPA/State 
environmental  management  practices, 
and  provide  timely  decision-making  on 
good  ideas.  These  goals  wil!  be  achieved 
through  innovation  proposals  by  States. 
with  the  intent  that  many  successful 
innovations  will  lead  to  system-wide 
improvements  in  environmental 
protection. 

The  Innovations  Agn»enient  embodies 
a  set  of  general  principles  and  a  pro<:ess 
for  EPA/State  innovation  activities  that 
includes: 
— Statements  of  purpose  and  scope  of 

the  agreement; 
— Over-arching  principles  that  will 

govern  joint  EPA/State  regulatory 

innovation  activities; 
—The  process  EPA  and  the  Slates  will 

u.se  to  identify  good  ideas,  including 

both  the  continuation  of  existing 

State/EPA  interactions  to  start 

innovation  proiects,  and  the 

establishment  of  a  new  me<  hanisni  for 

making;  de<;isipns  on  innovative 

proposals  that  do  not  fit  into  ongoing 

reinvention  programs;  and 
— Guidelines  for  how  EPA  and  the 

States  will  evaluate  the  success  of 

innovation  ac  tivities  earned  out 

under  this  agreement 

This  Innovations  Agreement  builds  on 
the  many  reinvention  efforts  that  are 
underway  in  the  States  and  KPA   it  is 
intended  to  ensure  joint  decision- 
making, timeiv  review,  broad  public 
involvement,  and  continued  progress  in 
fostering  and  implementing  ideas  that 
are  good  for  our  environment  and  the 
people  we  serve 

ADDRESSES:  .An  electronic  version  of  the 
Innovations  Agreement  is  available  on 
EPA's  Office  of  Reinvention  internet 
home  page  at  http://virww.epa.gov/ 
reinvent.  Interested  parties  can  obtain  a 
single  copy  of  the  report  by  contacting 
Louise  McLaurin  (phone  202-260-4261 
or  e-mail 

mclaurin.louiSH<ei»:'pa.mai!  epa  gov). 
ro«  RJRTMEB  INFORMATION  COMTACT:  For 
questions  on  the  loint  E'P .A/State 
Innovations  Agreement,  please  contact 
John  Glenn,  U.S.  Environmental 
Protection  Agency.  Office  of 
Reinvention,  (1803).  401  M  Street,  S.W., 
Washington,  DC,  20460,  phone  202- 
260-5029,  e-mail 

glenn.john@epamail.epa.gov;  or  Bruce 
Brott.  Minnesota  Pollution  Control 
Agency,  phone  612-297-8380.  e-mail 
bruce  brott@pca. state  mn  us. 

SUPPLEMEhfTARY  INFORMATION:  To  find 

new,  better,  and  more  efficient  and 
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effective  ways  to  improve 
environmental  proteciion.  the 
Environmental  Council  of  the  States 
(ECOSI  and  EP.A  .Administrator  Carol 
Browner  formed  a  JasV  Group  to 
develop  a  joint  agreement  on  EPA/State 
regulatory  innovation  The  Task  Group 
developed  the  draft  Joint  EPA/State 
.Agreement  to  Pursue  Regulatory 
Innovation  (innovations  .Agreement"), 
which  was  published  for  public 
comment  last  fall  in  the  Federal 
Register  (62  PR  ^)6182-^9;  October  29, 
1997)  A  balanced  set  of  eleven 
comments  with  31  signatories 
representing  industry',  environmental 
interest  groups,  and  government  were 
submitted  All  comments  were 
considered  in  preparing  the  final  draft 
of  the  Innovations  .Agreement  .At  the 
EC:OS  meeting  on  March  25,  1998.  the 
State  officials  present  voted 
unanimously  to  approve  the  Innovations 
Agreement   In  late  April.  EPA  and 
senior  State  environmental  officials 
signed  the  loint  Agreement  The  full  text 
of  the  Innovations  Agreement  and  the 
EPA/State  Respon.se  to  Comments 
follow. 

Part  1 

Joint  EPA/State  .Agreement  To  Pursue 
Regulatory  Innovahon 

■    '    '  We  must  entourage  innovation  by 
providing  flexibility  with  an  industry-by- 
industrv  ,  place-by-piace  approach  to 
achieving  standards,  *    •    •    But  we  will 
require  accountability  that  such  standards  be 
met   Rather  than  focusing  on  poUutant-by- 
poUutan!  apprtwches,  attention  must  shift  to 
integrated  strategies  for  whole  facilities, 
whole  economic  secrtors,  and  whole 
communities  ■■  [Excerpt  from.  President 
Clinton's  "Reinventing  Environmental 
Regulation."  March  16,  1995] 

The  L'.S.  Environmental  Protection 
.Agency  and  senior  State  environmental 
officials  (hereafter  referred  to  as 
"States")  agree  on  the  need  to 
expenment  with  new  approaches  to 
improve  our  nations  environment. 
These  new  approaches  can  help  us 
identify  cleaner,  cheaper,  smarter  wavs 
to  ensure  that  all  -Americans  en)oy  a 
clean  environment  and  healthy 
ecosystems  Through  this  |oint 
commitment.  EP.A  and  the  States  agree 
to  encourage,  evaluate,  implement,  and 
disseminate  ideas  that  seek  better  ways 
of  achieving  our  environmental  goals 
This  agreement  presumes  that  EPA  and 
the  States  will  find  ways  to  help  good 
ideas  succeed,  and  that  joint  EPA  and 
State  efforts  to  promote  and  test  new 
ideas  will  result  in  the  maximum 
benefit  to  the  American  people  and  their 
environment. 

Two  years  ago,  EPA  and  the  States 
entered  into  an  historic  agreement  to 


establish  the  National  Environmental 
Performance  Partnership  System 
(NEPPS)  That  agreement  recognized 
that  we  have  achieved  significant 
progress  since  environmental  protection 
programs  were  created  more  than  25 
years  ago.  Yet  to  meet  today  s  new 
challenges,  we  agreed  that  States  and 
EP.A  must  manage  for  environmental 
results,  increase  public  involvement, 
and  use  environmental  indicators  to 
track  our  progress  We  agreed  that  States 
and  EP.A  must  become  tnie  partners  in 
implementing  federal  programs,  and 
that  different  State  programs  need 
different  levels  of  federal  involvement. 

This  new  partnership  creates  an 
environment  in  which  State  and  local 
regulator)-  innovations  can,  and  should. 
flourish  .As  the  pnmarv",  front-line 
deliverv'  agent  for  environmental 
programs.  States  are  a  natural  laboratory 
for  testing  new  ideas  State  and  local 
environmental  professionals  are  closest 
to  environmental  problems  and 
communities,  and  can  often  develop  the 
most  practical  solutions.  These 
professionals  should  be  encouraged  to 
seek  innovative  solutions  that  may  not 
fit  within  the  traditional  approaches. 
We  agree  that  our  efforts  to  promote 
innovation  must,  in  the  end  be  directed 
toward  achieving  our  public  health  and 
environmental  goals  in  a  more  efficient 
or  effective  way 

EP.A  also  seeV.s  to  promote  regulatorv' 
innovations  at  all  levels.  This  agreement 
complements,  but  does  not  supplant, 
other  national  or  State  efforts  to  develop 
regulatory'  innovations.  Us  purposes  are 
to:  improve  environmental  protection  in 
the  United  States;  to  improve  EP .A/State 
environmental  management  practices; 
and  to  provide  timely  decision-making 
on  good  ideas. 

States  and  EP.A  agree  that  the 
following  principles  should  guide  us  as 
we  develop,  test  and  implement 
regulatory  innovations: 

Experimentation  Innovation  involves 
change,  new  ideas,  experimentation  and 
some  risk  of  failure.  Experiments  that 
will  help  us  achieve  environmental 
goals  in  better  ways  are  worth  pursuing 
when  success  is  clearly  defined,  costs 
are  reasonable,  and  environmental  and 
public  health  protections  are 
maintained 

Environmental  Periormance: 
Innovations  must  seek  more  efficient 
and 'or  effective  ways  to  achieve  our 
environmental  and  programmatic  goals, 
with  the  objective  of  achieving  a 
cleaner,  healthier  environment  and 
promoting  sustainable  ecosystems 

Smarter  Approaches:  To  reinvent 
environmental  regulation,  regulators 
should  seek  creative  ways  to  remedy 
environmental  problems  and  improve 


the  environmental  protection  system, 
and  be  receptive  to  innovative,  common 
sense  approaches. 

Stakeholder  Involvement:  Effective 
stakeholder  involvement  produces 
better  innovation  projects  and  catalyzes 
public  support  for  new  approaches. 
Stakeholders  must  have  an  opportunity 
for  meaningful  involvement  in  the 
design  and  evaluation  of  innovations. 
Stakeholders  may  include  other  State/ 
local  government  agencies  the  regulated 
community,  citizen  or^ganizations, 
environmental  groups,  and  individual 
members  of  the  public.  Stakeholder 
involvement  should  be  appropriate  to 
the  type  and  complexity  of  the 
innovation  proposal. 

Measuring  and  Venfying  Results: 
Innovations  must  be  based  on  agreed- 
upon  goals  and  objectives  with  results 
that  can  be  reliably  measured  in  order 
to  enable  regulators  and  stakeholders  to 
monitor  progress,  analyze  results,  and 
respond  appropriately. 

Accountability/Enforcement:  For 
innovations  that  can  be  implemented 
within  the  current  regulatory 
framework,  current  systems  of 
accountability  and  mechanisms  of 
enforcement  remain  in  place.  For 
innovations  that  involve  some  degree  of 
regulatory  flexibility,  innovators  must 
be  accountable  to  the  public,  both  for 
alternative  regulatory  requirements  that 
replace  existing  regulations  and  for 
meeting  commitments  that  go  beyond 
compliance  with  current  requirements. 
Regulators  v«ll  reserve  full  authority  to 
enforce  alternative  regulatory 
requirements  to  ensure  that  public 
health  and  environmental  protections 
are  maintained,  and  must  be  willing  to 
explore  new  approaches  to  establish 
accountability  for  beyond-compliance 
commitments, 

State-EPA  Partnership:  The  States  and 
EIPA  will  promote  iimovations  at  all 
levels  to  increase  the  efficiency  and 
effectiveness  of  environmental 
programs.  We  must  work  together  in  the 
design,  testing,  evaluation  and 
implementation  of  innovative  ideas  and 
programs,  utilizing  each  other's 
strengths  to  full  advantage. 

EPA  agrees  to  establish  a  process  that 
ensures  timely  review  and  decision- 
making on  State  innovation  proposals 
based  on  implementation  of  the  above 
seven  principles.  The  States  agree  to 
consult  early  with  EPA,  to  develop 
proposals  consistent  with  the  above 
principles,  and  to  involve  stakeholders. 
EPA  and  the  States  agree  on  the  need  for 
a  clearinghouse  of  regulatory 
innovations  so  that  promising  ideas  can 
be  shared  across  state  lines  and  within 
EPA. 
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We  agree  thai  the  principles  and 
process  described  in  this  agreement 
should  be  open  to  continual 
improvement.  A»  part  of  ongoing  review 
and  evaluation.  EPA  and  the  States 
agree  to  evaluate  the  need  to  further 
institutionalize  the  broad  principles  and 
process  to  help  future  innovations 
succeed. 

Through  this  agreement,  as  detailed  in 
Part  2.  Stales  and  EPA  are  committed  to 
work  together  and  with  all  stakeholders 
to  apply  the  lessons  learned  from 
successful  mnovatiuns  in  creating  the 
best  possible  system  to  achieve  greater 
environmental  protection  at  a 
reasonable  coat. 

We  agree  to  encourage  innovation  that 
will  prepare  us  for  meeting  our 
environmental  challenges  well  into  the 
21st  century 
Carol  M  Bmwner, 

Administrator.  U.S.  Environmental  Protection 
Agency 

Robert  C.  Shinnjr.. 

Commissioner.  New  fersey  Department  of 
Environmental  Protection,  Pnsident  of  ECUS 
Prwl  Hansen. 

Deputy  Administrator.  US  Environmental 
Protection  Agency 
Robert  W  Varoey. 

G  \'ew  Hampshire  Department 

of  i  il  Services,  Vice  President  of 

ECUS. 

).  Charles  Fox. 

AsBOCiate  Administwtor  for  Reinvention.  US 
Environmental  Protection  Agency. 
Peder  Lxruin. 

Commissioner.  Minnesota  Pollution  Control 
Agency,  and  Co-Chair.  ECOS  MpUatoty 
Innovations  Task  Croup 

Randall  Mathis. 

Commissioner,  Arkansas  Department  of 
Pollution  Control  and  Ecology,  and  Co-Chair. 
EGOS  Regulatory  Innovations  Task  Croup 

Dated:  Apnl  ltt«8. 

Pari  2 

I.  Overview  of  This  Agreement 

lllis  sgreeinent  embodies  a  set  of 

Sneral  principles  and  a  process  for 
'A/State  innovation  activities.  This 

agreement  includes: 

— Statements  of  purpose  and  scope  of 
the  agreement; 

— Over-arching  principles  that  will 
govern  joint  EPA/State  regulatory 
innovation  activities; 

— The  process  EPA  and  the  States  will 
use  to  identify  good  ideas,  including 
both  the  continuation  of  existing 
State/EPA  interactions  to  start 
innovation  protects,  and  the 
establishment  of  a  new  mechanism  for 
making  decisions  on  innovative 
proposals  that  do  not  Fit  into  ongoing 
reinvention  programs;  and 


guidelines  for  how  EPA  and  the 
Slates  will  evaluate  the  success  of 
innovation  activities  carried  out 
under  this  agreement. 
This  agreement  builds  on  the  many 
reinvention  efforts  that  are  underway  in 
the  Stales  and  EPA.  It  is  intended  to 
ensure  joint  decision-making,  timely 
review,  broad  public  involvement,  and 
continued  progress  in  fostering  and 
implementing  ideas  that  are  good  for 
our  environment  and  the  people  we 
servr 

II.  PuipoM:  liiid  ^K,upf  ut  Ihc  Agn»emenl 
A.  Purpose 

The  Admmistrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  senior  Slate  environmental  officials 
agree  to  three  purposes  for  this  effort:  to 
improve  environmental  protection  in 
the  United  States;  to  improve  EPA/State 
environmental  management  practices; 
and  to  provide  timely  decision-making 
on  good  ideas.  These  purposes  will  be 
achieved  through  State  proposals  for 
innovation,  with  the  intent  that  many 
successful  innovations  will  lead  to 
system-wide  improvements  in 
environmental  protection 

1.  Improved  Environmental  Protection 

The  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  senior  State  environmental  officials 
agree  that  the  States  and  EPA  need  to 
encourage,  seek  out.  and  try  innovative 
approaches  to  improve  our  nation's 
environment  These  innovative 
approaches  can  offer  mechanisms  that 
are  more  cost-effective,  less  adversarial 
and  contentious,  and  have  a  better 
environmental  impact  While  we  have 
made  significant  progress  in 
environmental  protection,  much 
remains  to  be  done  and  no  backsliding 
can  be  permitted.  Innovative  approaches 
offer  us  tools  to  improve  current 
environmental  protection  programs  and 
to  tackle  the  environmental  problems  of 
the  future. 

Innovation  can  support  sustainable 
development  and  continuous 
environmental  improvement  by  offering 
new  approaches  that  harmonize  our 
progress  toward  environmental, 
economic,  and  societal  goals.  Some 
innovations  may  address  only  one  of 
these  goals.  Innovation  proposals  that 
address  more  than  one  of  these  goals  are 
desirable.  For  example,  innovations 
which  faciUtate  a  transition  to  pollution 
prevention  and  product  stewardship  as 
primary  methods  of  achieving 
environmental  goals  can  also  have 
significant  economic  or  societal 
benefits.  To  support  sustainable 
development  and  continuous 


environmental  improvement, 
innovations  should  utilize  pollution 
prevention  methods  rather  than 
pollution  control  whenever  possible. 

2.  Improved  EPA/State  Environmental 
Management  Practices 

Through  this  agreement,  EPA  and  the 
States  will  test  and  implement 
innovative  approaches  that  lead  to 
improved  environmental  programs  This 
agreement  is  consistent  with  the 
concepts  embodied  in  the  National 
Environmental  Performance  Pannerehip 
System  (NEPPS).  In  fact.  NfclPPS  was 
established,  in  part,  to  encourage 
innovative  approaches  bv  States, 
consistent  with  agreed-upon 
environmental  goals  and  indicators.  The 
agreement  recognizes  that  states  and 
local  governments  are  natural 
laboratories  for  testing  new  ideas  and 
that  EPA  has  an  important  role  in 
promoting  innovation  at  all  levels, 
while  continuing  to  ensure  that  the 
States  provide  fundamental  public 
health  and  environmental  protection. 
This  agreement  identifies  how  we  will 
work  together  to  identify  and  promote 
innovative  ideas  and  better  wavs  of 
doing  business.  It  is  intended  to  help  us 
communicate  and  evaluate  such  ideas 
and  to  encourage  joint  dwision-makint^ 
on  how  such  innovations  (.an  In- 
fostered,  designed  and  implemented. 

3  Timely  Decision-Making  on  (k)od 
Ideas 

Finding  better  ways  to  accomplish  (jur 
environmental  goals  is  part  of  the 
everyday  practice  of  good  government. 
Current  processes  through  whu.h  many 
successful  State  innovations  have  been 
carried  out  should  continue  We 
recognize  that  the  most  challenging 
regulatory  innovation  proposals  have 
been  difficult  to  address  This 
agreement  establishes  an  optional 
avenue  for  prompt  consideration  and 
evaluation  of  innovation  propostiis 

EPA  and  States  may  conclud    that 
some  successful  regulatory  innovation 
profects  demonstrate  that  changes  in 
EPA  regulations,  policies,  guidance,  or 
interpretations  are  needed  to  improve 
the  nation's  environmental  protection 
system.  Where  such  changes  can  be 
made  under  existing  law,  EPA  will 
initiate  the  process  for  making  the 
changes — following  applicable 
procedures.  EPA  and  States  may  also 
initiate  policy  discussions  on  potential 
statutory  changes  that  may  be  needed  to 
enable  nation-wide  adoption  of 
innovative  approaches. 

B.  Scope  of  the  Agreement 

As  used  in  this  agreement,  "regulatory 
innovation"  is  a  broad  concept.  It 
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encompasses  the  proc.ess  of  proposing. 
testing,  evaluating,  refining  and  sharing 
innovative  approaches  to  environmental 
regulation  in  order  to  achieve  national, 
regional,  state,  tribal,  and  local 
environmental  objectives.  Regulatory 
innovations  should  be  more  efficient 
and/or  provide  greater  environmental 
protection  than  current  approaches, 
foster  cooperation,  and  include 
op(>ortunities  for  strong  stakeholder 
involvement. 

Many  types  of  innovations  are 
possible,  and  potential  innovations  will 
vary  in  scope,  complexity,  ease  of 
implementation,  environmental 
benefits,  and  other  characteristics.  At 
this  point  in  time,  it  is  difficult  to 
design  a  single  system  or  process  that  is 
appropriate  for  all  potential 
innovations.  Innovations  should  be 
accomplished  through  the  normal 
course  of  business  whenever  possible. 
This  agreement  provides  a  clear 
pathway  for  innovative  proposals  that 
need  extra  attention  or  are  too  complex 
to  be  handled  through  normal  channels. 
Proposals  that  are  less  complex  can  be 
implemented  more  quickly,  leading  to 
early  success,  while  more  diffit:ult 
projects  will  likely  need  more  analysis 
and  stakeholder  participation.  This 
agreement  builds  on  and  complements 
other  innovation  activities,  but  is  not 
intended  to  replat;e  them 

This  agreement  signals  the 
commitment  of  EP.^  and  State 
environmental  agencies  to  work  together 
on  innovations  It  does  not  c;reate  any 
legal  obligations  for  EY'.\  or  the  States, 
and  does  not  alter  EPA  s  or  States' 
statutory  responsibilities  or  the  nature 
of  authorized  or  delegated  State 
programs  .Any  innovations  under  this 
agreement  will  be  implemented  within 
our  existing  legal  authorities  using 
appropriate  procedures 

III.  Principles  for  EPA'State  Regulatory 
Innovation 

¥.y.\  and  the  States  agree  to  a  set  of 
basK  overan.hing  principles  that  will 
guide  our  lomt  regulatory  innovation 
activities.  There  are  seven  overarching 
principles  relating  to  regulatorv- 
innovation  activities — F^xperi mentation, 
Environmental  Performance.  Smarter 
Approaches.  Stakeholder  Involvement. 
Measuring  and  Verifying  Results,  and 
.Accountability/Enforcement,  and  State- 
EP.A  Partnership. 

A  Experimentation 

Innovation  involves  change,  new 
ideas,  experimentation,  and  some  risk  of 
failure  Experiments  that  will  help  us 
achieve  environmental  goals  in  better 
ways  are  worth  pursuing  when  success 
IS  <  leariv  defined,  costs  are  reasonable. 


and  environmental  and  public  health 
protections  are  maintained.  ^ 

1.  The  States  and  EPA  should 
recognize  the  value  of  prudent  risk- 
taking  through  experiments  designed  to 
achieve  improved  results. 

2.  The  States  and  EPA  should  seek 
ways  to  make  good  ideas  work, 
presuming  that  innovations  to  help  meet 
environmental  goals  are  worth  our 
investment. 

3.  The  States  and  EPA  should 
carefully  monitor  and  manage 
innovations  to  ensure  that  problems  are 
immediately  identified  and  remedied. 
Experimentation  should  be  based  on 
sound  judgment,  reasoning  and 
common  sense 

4.  If  a  promising  experiment 
encounters  difficulties  that  likely  can  be 
corrected  and  that  do  not  jeopardize 
environmental  protection,  proiect 
sponsors  should  be  allowed  to  fix 
problems  before  the  experiment  is 
abandoned  in  favor  of  the  traditional 
approach 

5.  Experimentation  does  not  include 
relaxing  health  or  environmental 
standards  or  reducing  protection  of 
publir:  health  or  the  environment. 

6.  Experiments  should  be  designed  to 
test  new  approaches  and  as  appropriate 
lessons  learned  should  be  used  to 
improve  the  current  system  of 
environmental  protection. 

B.  Environmental  Performance 

Innovations  must  seek  more  efficient 
and/or  effective  ways  to  achieve  our 
environmental  and  programmatic  goals, 
with  the  objective  of  achieving  a 
cleaner,  healthier  environment  and 
promoting  sustainable  ecosystems. 

1.  Protecting  public  health  and  the 
environment  are  the  primarv'  goals  of 
both  EPA  and  State  environmental 
agencies,  and  we  agree  that  innovations 
can  help  us  find  cleaner,  cheaper, 
smarter  ways  of  improving  our  nation's 
environment  Innovations  that  facilitate 
a  transition  to  pollution  prevention  and 
product  stewardship  as  primarv 
methods  of  achieving  environmental 
goals  are  highly  desirable  and  can  have 
significant  economic  or  societal  benefits 
to  support  sustainable  development 

2.  Many  opportunities  exist  to 
improve  environmental  protection 
through  innovations  that  have  the  clear 
potential  to  provide  environmeniai  and 
ecjosystem  benefits.  In  addition, 
innovations  may  be  designed  primarily 
to  improve  the  cost  effectiveness  of 
achieving  environmental  goals;  these 
projects  must  ensure  that  there  is  no 
adverse  impact  on:  environmental 
protection,  public  access  to  information, 
and  public  access  to  the  decision- 
making process. 


3.  For  projects  that  have  a  greater 
uncertainty  of  the  environmental 
outcome,  or  that  involve  experimental 
technologies  or  approaches,  innovations 
should  be  exj)ected  to  have  the  clear 
potential  to  provide  increased 
environmental  protection,  promote 
ecosystem  sustainability.  or  both  EPA 
and  the  State  agency,  in  their  best 
judgment  and  in  consultation  with 
stakeholders,  will  determine  whether 
such  proposals  have  the  clear  potential 
to  produce  appropriate  gains  in 
environmental  protection,  improved 
sustainability  of  the  ecosystem,  or  both. 

4.  Innovations  may  be  designed  to  fit 
local  and  regional  conditions,  as  long  as 
local  solutions  do  not  create 
environmental  problems  for  other 
localities,  such  as  undesired  downwind 
and  downstream  effects,  or  undermine 
national  standards. 

5.  No  population  group  should  be 
subjected  to  disproportionately  high  and 
adverse  human  health  or  environmental 
impacts  as  a  result  of  the  innovation. 

C.  Smarter  Approaches 

To  reinvent  environmental  regulation. 
regulators  should  seek  creative  ways  to 
remedy  environmental  problems  and 
improve  environmental  protection,  and 
be  receptive  to  innovative,  common 
sense  approaches. 

1.  Regulators  should  work  with 
industry  and  communities  to  solve 
environmental  problems  by  identifying 
ways  to  remove  barriers  that  prevent 
prudent,  common  sense  solutions. 

2.  Regulators  should  be  professional, 
accountable  and  deserving  of  the 
public's  trust. 

3.  Regulators  should  seek  to 
understand  all  perspectives,  and  help 
stakeholders  find  common  ground. 

4.  Regulators  should  act  promptly  to 
evaluate,  and  implement,  projsosals  that 
are  straightforward,  technically 
achievable,  and  have  clear  advantages, 
while  ensuring  adequate  opportunities 
for  public  involvement  and  review, 

D  Stakeholder  Involvement 

Effective  stakeholder  involvement 
produces  better  innovation  projects  and 
catalyzes  public  support  for  new 
approaches.  Stakeholders  must  have  an 
opportunity  for  meaningful  involvement 
in  the  design  and  evaluation  of 
innovauons.  Stakeholders  may  include 
other  State/local  government  agencies, 
the  regulated  community,  citizen 
organizations,  environmental  groups, 
and  individual  members  of  the  public. 
Stakeholder  involvement  should  be 
appropnate  to  the  type  and  complexity 
of  the  innovation  proposal. 

1.  Innovations  should  include 
opportunities  for  early,  open,  and 
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inclusive  staiieholder  involvement  in 
project  development.  sp3cifically 
including  those  who  may  be  affected  by 
the  decisions.  Stakeholders  should  be 
provided  adequate  time  to  review 
proposals  and  participate  in  the  process. 
When  an  innovation  has  the  potential  to 
result  in  significant  policy  changes, 
additional  efforts,  that  could  include 
incentives  and  assistance,  should  be 
made  to  provide  additional 
opportunities  so  that  affected  and 
interested  stakeholders  can  be 
meaningfully  involved. 

2.  Consistent  with  the  principle  of 
providing  meaningful  opportunity  for 
stakeholder  involvement,  each  State 
should  have  the  flexibility  to  use  its 
own  stakeholder  participation  process. 
as  long  as  applicable  federal  and  State 
procedural  requirements  are  met  or 
exceeded.  EPA  and  States  will  identify 
national  program  issues  and  ensure 
opportunities  for  active  involvement 
from  national  and  regional  stakeholder 
groups,  especially  where  decisions  on 
regional,  state,  or  local  issues  have 
broader  impacts. 

3.  Project  proposals  and  the  process 
for  their  consideration  should  be  made 
transparent  to  stakeholders  so  that  the 
benefits  of  the  proposed  change  can  be 
fuUy  evaluated.  Information  needed  to 
understand  the  proposed  innovation 
and  to  verify  compliance  and 
environmental  performance  should  be 
publicly  available  in  an  understandable 
form.  EPA  and  States  commit  to  provide 
regular  analysis  of  the  types  of 
innovations  implemented  and  their 
environmental  impacts. 

4.  Because  some  stakeholder  groups 
(e.g..  small  businesses,  public  interest 
groups)  often  have  a  limited  capacity  to 
participate  in  innovation  projects.  EPA 
and  States  will  explore  different 
approaches  to  facilitating  stakeholder 
involvement. 

5.  In  circumstances  where  local 
governments  share  regulatory 
responsibility,  they  should  participate 
as  partners  with  the  State  in  developing 
and  implementing  the  innovation. 

E.  Measuring  and  Verifying  Results 

Innovations  must  be  based  on  agreed- 
upon  goals  and  objectives  with  results 
that  can  be  reliably  measured  in  order 
to  enable  regulators  and  stakeholders  to 
monitor  progress,  analyze  results  and 
respond  appropriately. 

1.  The  success  of  innovations  should 
be  judged  by  the  results  they  achieve. 
Goals  and  objectives  should  be: 
established  in  advance,  measurable,  and 
based  on  the  desired  results. 

2.  Results  should  be  verifiable  by 
reliable  measurements  and  both  process 


and  results  should  be  understandable  to 
regulators  and  the  public. 

.3.  Regulators  should  have  access  to 
high  quality  information  sufficient  to 
verify  the  environmental  performance  of 
an  innovation. 

4.  Regulators  and  the  public  should 
have  a  full  understanding  of  the 
differences  between  the  innovation  and 
traditional  approaches,  including 
expectations  for  the  project, 
accountability  for  performance,  and  any 
potential  risks. 

F.  Accountability/Enforcement 

For  innovations  that  can  be 
implemented  within  the  current 
regulatory  framework,  current  systems 
of  accountability  and  mechanisms  of 
enforcement  remain  in  place.  For 
innovations  that  involve  some  degree  of 
regulatory  flexibility,  innovators  must 
be  accountable  to  the  public,  both  for 
alternative  regulatory  requirements  that 
replace  existing  regulations  and  for 
meeting  commitments  that  go  beyond 
compliance  with  current  requirements. 
Regulators  will  reserve  full  authority  to 
enforce  alternative  regulatory 
requirements  to  ensure  that  public 
health  and  environmental  protections 
are  maintained,  and  must  be  willing  to 
explore  new  approaches  to  establish 
accountability  for  beyond-compliance 
commitments. 

1.  For  persons  or  activities  not 
covered  by  the  innovation  project, 
applicable  statutory  and  regulatory 
requirements  remain  in  effect  and  fully 
enforceable. 

2.  If  a  promising  innovation  project 
encounters  difficulties  that  likely  can  be 
corrected  and  that  do  not  jeopardize 
environmental  protection,  regulatory 
agencies  should  evaluate  the 
circumstances  and  use  judgment  in 
allowing  project  sponsors  to  correct 
problems  before  a  project  is  abandoned 
in  favor  of  the  traditional  approach. 

3.  Regulators  must  have  authority  to 
address  such  circumstances  as 
imminent  and  substantial 
endangerment,  actual  harm,  or  criminal 
conduct. 

4.  Innovations  may  include  both:  (a) 
Enforceable  "alternative  regulatory 
requirements"  that  provide  protection 
equivalent  to  that  provided  by  otherwise 
applicable  environmental  standards  or 
requirements,  and  (b)  other  "beyond- 
compliance  commitments"  that  seek  to 
exceed  otherwise  applicable  standards 
or  requirements.  Alternative  regulatory 
requirements  and  beyond-compliance 
commitments  should  be  clearly 
distinguished  in  advance. 

Alternative  Regulatory  Requirements: 


— Alternative  regulatory  requirements 
should  be  enforceable  with  all  the 
remedies  available  under  current  law. 

— Regulators  should  consider  the 
circumstances  and  use  their  judgment 
in  choosing  remedies  when  a  facility 
fails  to  meet  alternative  regulatory 
requirements. 

— Potential  responses  for  failure  to  meet 
such  alternative  regulatory 
requirements  should  be  identified  in 
advance. 
Beyond-Compliance  Commitments: 

— As  part  of  an  innovation,  facilities 
mav  agree  to  beyond-compliance 
commitments  in  exchange  for 
regulatory  flexibility  or  some  other 
incentive. 

— Potential  responses  for  failure  to  meet 
such  beyond-compliance 
commitments  should  be  defined  in 
advance. 

— Responses  for  failure  to  meet  beyond- 
compliance  commitments  should  fit 
the  circumstances.  They  may  include: 
a  series  of  interim  accountability 
measures  short  of  project  termination, 
trying  a  different  approach,  modifying 
the  innovative  approach,  or  reverting 
to  the  traditional  approach. 
5.  Innovations  should  not  undermine 

the  state's,  federal  government's,  or 

citizens'  authority  or  capacity  to  enforce 

delegated  or  authorized  state  programs. 

G.  State-EPA  Partnership 

The  States  and  EPA  will  promote 
innovations  at  all  levels  to  increase  the 
efficiency  and  effectiveness  of 
environmental  programs.  We  must  work 
together  in  the  design,  testing, 
evaluation  and  implementation  of 
innovative  ideas  and  programs,  utilizing 
each  other's  strengths  to  full  advantage. 

1.  As  the  primary  front-line  managers 
of  many  environmental  protection 
programs,  the  States  and  local 
governments  are  natural  laboratories  for 
innovations.  The  States  should  manage 
their  own  programs,  adapt  to  local 
conditions,  and  test  new  approaches  for 
delivering  more  environmental 
protection  for  less. 

2.  The  federal  government  should 
ensure  good  science,  strong  national 
health  and  environmental  standards, 
and  should  work  in  partnership  with 
the  States  by  providing  analysis, 
expertise,  and  facilitating  learning 
among  the  States.  EPA  should  promote 
innovation  at  all  levels  (national, 
regional,  state,  tribal,  place-based, 
community,  and  in  the  private  sector). 
EPA  retains  its  role  to  set  national 
standards  and  measures,  implement 
programs  not  delegated  to  states  or 
tribes,  address  interstate  issues,  apply 
and  interpret  national  statutes  and 
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regulations,  and  ensure  fair  and 
effective  enforcement,  thus  ensuring 
that  all  states  provide  fundamental 
public  health  and  environmental 
protection  and  a  level  piavmg  field 

3.  EPA  and  state  roles  m  innovations 
must  be  clearlv  designed  to  utilize  each 
party's  unique  strengths  and  avoid 
duplication.  Decision  makers  should  be 
clearly  identified. 

4.  Assigned  roles  and  responsibilities 
should  be  honored  and  respected,  and 
joint  problem-solving  should  be 
encouraged. 

5.  Conmiunication  must  be  open, 
honest,  frank  and  frequent.  The  States 
and  EPA  should  v\oric  to  understand 
each  other's  perspectives,  achieve 
consensus  on  major  issues,  make 
decisions  in  a  timely  manner,  and 
resolve  conflicts  quickly  and  efficiently. 

I\  .  Process  for  Considering  State 
Innovations  Proposals 

EPA  and  the  States  are  engaged  in 
many  successful  efforts  to  reinvent 
environmental  regulation  These  efforts 
should  continue  unimpeded,  EPA  and 
the  States  agree  that,  where  procedures 
currently  exist,  innovation  proposals 
should  be  handled  through  normal  P^PA/ 
State  program  activities  or  other  ongoing 
reinvention  activities  Proposals  that  do 
not  fit  into  an  existing  pathway  can  be 
handled  via  the  new  pro<.ess  established 
under  this  agreement 

The  process  of  developing 
Performance  Partnership  Agreements 
(PPAs)  under  National  Environmental 
Performame  Partnership  Svslem  offers 
one  opportunity  for  States  and  EPA. 
working  with  stakeholders,  to  agree  on 
innovative  approaches  to  pursue. 
However,  participation  in  a  PPA  is  not 
the  only  a\enue  for  States  and  EPA  to 
work  on  innovative  approaches. 
Memorandum  of  .Agreements  and/or 
Work  Plans  can  serve  the  same  function 
as  a  PP.A   Inclusion  of  anticipated 
innovative  approaches  in  the  PPAs  or 
other  agreements  will  allow  the  States 
and  EPA  to  allocate  staff  resources  and 
establish  priorities  for  innovative 
projects.  For  example,  individual  States 
may  choose  to  place  higher  priority  on 
innovation  projects  which  promote  clear 
cost  or  environmental  benefits  for  the 
public.  It  is  envisioned  that  States  will 
include  in  the  PPAs  or  other  agreements 
a  discussion  of  potential  innovative 
activities,  indicating  how  the 
innovations  link  to  environmental  goals 
and  providing  a  picture  of  proposed 
changes. 

A.  Use  Exi^tin^  Pathways 

This  agreement  is  designed  to 
supplement,  rather  than  replace, 
ongoing  innovation  activities  underwav 


in  EP.A  and  the  States  Such  innovation 
activities  should  continue.  State 
innovations  that  do  not  require  a  change 
to  Federal  guidance,  regulations  or 
statutes  can  proceed  without  EP.-^ 
review  EP.As  role  will  consist  of 
support  and  advice,  if  requested.  EPA 
and  States  should  continue  to  work 
together  on  innovations  that  may 
involve  using  existing  flexibilities  in 
current  law  and  regulation,  and  on 
existing  innovation  programs  such  as 
Project  XL. 

B.  New  Process  Established  Under  This 
Agreement 

The  States  and  EPA  agree  to  establish 
an  optional  process,  which  States  may 
use  to  get  timely  decisions  on 
innovation  proposals  This  process 
includes  senior-level  management 
attention  and  spet:ifi(  time  frames  to 
ensure  prompt  decisions  b\  EPA.  The 
following  proc:ess  establishes  a 
management  framework  so  that  actions 
and  next  steps,  along  with  interested 
participants  and  decision-makers,  can 
be  clearly  identified  and  tai<en  into 
account  EPA's  Regional  Administrators 
are  responsible  for  ensuring  that  the 
process  moves  forward;  individual 
States  are  expected  to  establish  similar 
senior-level  points  of  contact  to  manage 
the  State's  role  in  the  innovation 
process. 

This  process  is  intended  to  be 
flexible.  For  example,  FIP.A  Regional 
Offices.  EP.A  Headquarters  Offices,  and 
the  States  are  encouraged  to  maintain 
open  lines  of  communication  at  both 
staff  and  management  levels  beyond  the 
formal  process  described  below,  and 
States  are  encouraged  to  invite  EPA  into 
the  early  discussion  stages  of  any 
project.  Early  consultation  between  EPA 
and  the  States  is  important  in 
identifying  obstacles  early  and  in 
determining  who  needs  to  be  involved 
so  that  the  proiect  can  move  forward 
expeditiouslv 

EPA  will  also  work  with  individual 
States  as  needed  to  establish  priorities 
in  the  review  of  proposals  based  on 
guidance  developed  m  the  Performance 
Partnership  Agreement  or  other  EPA/ 
State  agreed  mechanism  EPA  and  the 
States  ret;ognize  that  the  success  of  this 
process  will  t)e  affected  by  the  quality 
and  clarity  of  proposals  and  the 
effectiveness  of  comm.unication  between 
EPA.  the  State,  and  stakeholders.  The 
States  and  EP.A  are  committed  to 
working  together  to  ensure  that 
communications  are  frequent,  open, 
honest,  and  directed  to  finding  means  to 
allow  innovations  to  succeed. 

While  one  of  the  objectives  of  the 
innovation  proposals  is  efficiency,  the 
very  act  of  designing  an  experiment. 


testing  the  hypothesis,  and  evaluating 
the  results  may  be  resource  intensive  for 
all  parties.  The  optimum  management  of 
resources  by  EPA  and  the  State  will 
help  ensure  the  success  of  the  review 
process,  the  implementation  of  the 
projects,  and  adherence  to  time  fines. 

1.  Stage  One — Developing  Quality 
Proposals 

States  and  EPA  recognize  that  clear, 
well-developed  proposals  will  facilitate 
review  and  speed  decision-making. 
States  are  encouraged  to  consult  with 
EPA  as  early  as  possible  in  the 
development  of  a  proposal.  The  States 
should  be  able  to  use  this  early 
consultation  process  to  develop  a  clear 
understanding  of  their  proposals  with 
EPA  and  key  stakeholders. 

During  the  early  consultation,  the 
State  and  EPA  will  identify  issues  that 
need  attention,  possible  barriers  to 
implementation,  uncertainties  regarding 
risks,  and  value  added  to  all  {parties. 
These  discussions  will  be  open  and 
candid  and  wall  provide  the  State  with 
information  that  will  be  important  and 
useful  for  the  development  of  the 
proposal.  While  early  consultation  is 
encouraged,  not  all  proposals  will 
require  the  same  degree  of  discussion 
and/ or  consultation. 

EPA  and  States  wall  bring  a  positive, 
constructive  approach  to  consideration 
of  proposals  and  seek  ways  to  help  good 
ideas  to  succeed. 

States  will  prepare  proposals  that:  a) 
are  consistent  with  the  principles 
described  in  this  agreement,  and  b) 
clearly  present  the  objective  of  the 
proposal,  the  expected  benefits,  a 
description  of  the  activities,  and  a 
determination  as  to  whether  the 
proposal:  may  require  a  change  to 
Federal  guidance,  policy,  past  practices 
or  rule  interpretation,  but  not 
regulations  or  statutes:  may  require  a 
change  to  or  waiver  from  Federal 
regulations,  but  not  statutes;  or.  may 
require  a  change  to  a  Federal  statute. 

EPA  will:  (afProvide  clear  statements 
of  its  position,  along  with  timely  and 
authoritative  answers  to  questions  about 
what  changes,  variances,  or  associated 
approvals  a  particular  proposal  may 
require;  and  fb)  work  with  the  State  to 
identify  the  most  efficient  path  by 
which  a  particular  proposal  could  be 
implemented. 

In  addition.  States  will  provide 
meaningful  opportunities  for 
stakeholder  involvement  in  the  design 
and  development  of  regulatory 
innovation  proposals.  The  degree  of 
stakeholder  involvement  dejjends  on 
the  nature  of  the  proposal.  Where  a 
proposal  would  involve  a  change  in  or 
variance  from  existing  national 
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guidance,  regulations,  or  statutes,  early 
consultation  among  EPA.  States,  and 
national  stakeholder  groups  can  help 
identify  critical  issues  that  need  to  be 
addressed.  If  EPA  believes  that  broader 
stakeholder  involvement  is  warranted, 
in  accordance  with  the  Stakeholder 
Involvement  Principle.  EPA  will  contact 
the  State  and  identify,  in  partnership 
with  the  State,  an  approach  to  obtain 
such  involvement  as  early  m  the  process 
as  possible 

The  Senior  State  Environmental 
Official  or  their  designee  then  submits 
a  written  description  of  the  regulatory 
innovation  proposal  to  the  EPA 
Regional  Administrator,  who  then 
initiates  the  review  process  described 
below.  The  State  will  designate  a  high- 
level  official  as  the  single  point  of 
contact  for  each  projet:t. 

2.  Stage  Two — Review  of  Proposal  and 
Decision 

a  EPA  Review  The  EPA  Regional 
Office  will  have  primary  responsibility 
for  review  of  the  innovation  proposal. 
This  responsibility  includes  proposal 
distribution  within  the  Region  and  to 
the  affected  EPA  National  Program 
Managers  and  the  Office  of  Reinvention; 
review  and  response  to  the  State:  and 
appropriate  stakeholder  involvement.  In 
cases  where  national  policy  or 
regulatory  issues  are  involved,  the 
Regional  Administrator  must  ensure 
complete  review  by  relevant  national 
program  offices. 

EPA  will  consider  several  factors  in 
the  review  of  the  innovative  proposals, 
including: 

(1)  Consistency  with  the  principles  in 
this  agreement: 

(2)  Comments  from  stakeholders: 

(3)  Type  of  Hexibility  from  federal 
guidance  or  regulation  needed  to 
implement  the  proposal: 

(4)  Clear  presentation  and  analysis  of 
issues: 

(5)  Expected  benefits  of  the 
innovation  (including  net  improvements 
in  environmental,  ecosystem,  and 
efficiency  results); 

(6)  Potential  benefits  of  the  innovation 
as  compared  to  the  investment  of  time 
and  resources  required  for 
implementation,  and  impact  on 
agencies'  resources  and  workloads. 

The  review  process  is  intended  to  be 
flexible.  EPA  and  the  State  should 
maintain  open  lines  of  communication 
at  all  levels — staff  and  management — to 
ensure  that  questions  and  concerns  are 
raised  and  discussed.  During  the  review 
process.  EPA  may  seek  input  from  other 
States  and  stakeholders,  including 
environmental  groups  and  the  regulated 
community,  to  fully  identify  the 


strengths  and  weaknesses  of  the 
proposal. 

b.  EPA  decision.  Upon  completion  of 
the  consultation  and  review  period,  the 
Regional  Administrator  will  make  a 
decision  to  accept  or  reject  a  proposal. 
If  a  proposal  involves  a  national  policy 
or  regulatory  issue,  the  decision  will  be 
made  jointly  with  relevant  National 
Program  Managers  and  the  Office  of 
Reinvention.  This  decision  will  be 
communicated  verbally  and  in  a  written 
form  to  the  designated  Senior  State 
Environmental  Official.  The  written 
decision  will  include  the  rationale  for 
the  determination. 

EPA  and  the  State  will  determine  the 
category  into  which  the  proposal  falls. 
The  type  of  proposal  will  have  an 
imp>act  on  the  time  frame  for 
implementation.  The  categories  are: 

Category  J.  Straight- forward, 
transparent  proposal  with  clear 
advantages,  few  obstacles,  technically 
achievable,  and  minimum 
environmental  risk. 

Category  2:  Experimental  proposal 
that  has  a  greater  uncertainty  of 
environmental  outcome;  requires  more 
attention  to  design,  implementation, 
and  evaluation:  and  may  involve  some 
risk  of  failure.  The  unpredictability  of 
the  experiment  means  that  it  will  be 
more  resource  intensive  and  may 
require  more  time. 

Category  3  Strategic  proposal  that 
involves  broad-based,  new  approaches 
(e.g.,  statutory  changes)  and  requires 
policy  discussion  to  further  develop 
concepts.  Proposals  may  be  assigned  to 
an  existing  policy  forum  for  discussion 
or  a  new  forum  could  be  established. 

If  the  proposal  requires  changes  of 
interpretation  or  substance  regarding 
national  statutes,  regulations  or  policies 
before  proceeding  with  an  innovation 
project,  both  EPA  and  the  State  will 
reach  agreement  on  all  proposed 
changes.  These  projects  will  be 
accomplished  through  mechanisms 
available  under  Federal  law  and 
regulation,  which  may  include 
variances,  site-specific  rules,  legal 
interpretations,  or  other  means. 

c  Appeals.  In  the  event  that  a  dispute 
arises  during  this  process  or  a  State 
disagrees  with  a  Region's  decision,  the 
State  may  appeal  in  writing  to  the  EPA 
Deputy  Administrator.  The  State  may 
also  request  a  review  by  a  panel 
consisting  of  EPA  Senior  Managers  and 
State  Commissioners.  The  panel  will 
review  the  proposal,  the  issues,  and 
merits  of  the  dispute,  and  submit 
recommendations  to  the  EPA  Deputy 
Administrator  for  a  final  decision. 

d.  Time  frames  for  decision.  EPA  and 
the  States  are  committed  to  working 


ti'Wt'*''-'  ''   ••:;s!:-v  tuiiHlv  responses  to 

Initial  response  to  proposal:  ETA  will 
respond  to  the  State  with  follow-up 
questions,  clarifications,  and  initial 
reactions  including  an  initial 
identification  of  obstacles  to  approval 
within  four  weeks  of  its  receipt  of  a 
written  innovation  proposal  from  the 
State. 

Decision  to  proceed  with  proposal: 
EPA  will  make  a  preliminar\  decision  to 
accept  or  reject  a  proposal  within  3 
months  of  the  receipt  of  a  proposal  from 
the  State.  If.  during  the  review.  EPA 
determines  that  additional  information 
is  needed  from  the  State,  EPA  will 
promptly  notify  the  State,  and  EPA  and 
the  State  will  agree  on  an  appropriate 
schedule  for  completing  the  review. 

Decisions  on  proposals  may  be 
reached  more  quickly  for  proposals  that 
are  straight-forward,  with  clear 
advantages,  widely  supported, 
technically  achievable,  and 
implementable  in  the  short-term.  A 
preliminary  decision  to  accept  a 
proposal  will  be  accompanied  by  an 
explanation  of  subsequent  actions 
needed  before  a  final  decision  can  be 
made  or  implementation  can  begin.  For 
example,  a  proposal  that  involves 
amending  an  EPA  regulation  would 
require  a  notice  and  comment  process  in 
accordance  with  the  Administrative 
Procedures  Act. 

V.  Measuring  and  Lvaluating  Success 

Before  an  approved  proposal  is 
implemented,  we  must  define  success 
and  how  we  will  measure  it.  This  can 
help  eliminate  misunderstandings  about 
whether  or  not  the  process  and 
innovation  as  a  whole  is  progressing 
effectively,  and  if  it  is  not,  what  steps 
need  to  be  taken  to  correct  any 
problems. 

Therefore.  EPA  and  the  States  agree 
on  the  importance  of  evaluating  thfe 
success  of  regulatory  innovation 
activities  that  flow  through  the  process 
outlined  in  Section  IV.  The  challenge  is 
to  develop  useful  measures  without 
choking  the  very  creativity  we  seek  to 
stimulate.  We  want  to  ensure  that  a 
variety  of  ideas  are  being  proposed,  that 
robust  stakeholder  participation 
processes  are  utilized,  that  decisions  are 
made  in  a  timely  fashion,  and  that  the 
most  promising  innovations  are  being 
implemented  successfully.  To 
accomplish  this,  we  must  measure  both 
the  success  of  the  innovations  and  the 
success  of  our  decision-making  process. 
Performance  measures  that  emphasize 
environmental  results,  including 
pollution  prevention,  are  most 
desirable,  although  we  may  have  to  rely 
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more  on  process  measures  in  the  near 
term. 

A.  Measuring  the  Innovation's  Impact 

The  success  of  the  innovation 
project's  impact  will  depend  on  how 
well  it  was  designed  and  the  results 
achieved.  Successful  innovation  project 
designs  should  be  clearly  described  so 
successful  projects  can  be  used  to 
improve  the  entire  system,  and/or 
adapted  to  other  site  specific  situations. 
The  quality  of  the  projects  implemented 
can  be  measured  by:  (1)  Environmental 
impact,  (2)  efficiency,"and  (3)  other 
relevant  indicators.  In  addition  to 
providing  information  about  the  success 
of  an  individual  innovation  project, 
these  measurements  also  provide 
guidance  on  improving  future 
innovation  projects.  States  and  EPA 
should  agree  in  advance  who  is 
responsible  for  collecting  and 
disseminating  this  information. 

The  proposed  measures  in  .Appendix 
A  provide  a  starting  point  for  discussion 
in  terms  of  a  frameworii.  and  some 
common  criteria  for  innovations. 
Common  criteria  allow  the  States  and 
EPA  to  evaluate  the  progress  in 
innovations  state-wide  and  nationally. 

B  Mfasunr.i:  thf  Process 

We  must  ensure  that  the  decision 
making  process  is  effective,  or  the 
process  will  not  be  used.  The  success  of 
the  process  depends  on  the  effectiveness 
of  the  communications  between  EPA 
and  the  States  and  the  timeliness  of 
decisions  Measurements  include:  (1) 
The  number  and  quality  of  innovation 
projects  proposed.  [2]  the  number  and 
quality  of  innovations  implemented.  (3) 
the  timeliness  of  the  actions  taken  in  the 
process,  (4)  the  number  of  proposals 
appealed,  and  (5)  the  speed  with  which 
information  about  successful 
innovations  are  disseminated  to  other 
States.  The  success  of  the  process  is 
enhanced  by  the  development  of 
effective  partnerships  across  all 
interested  and  affected  stakeholder 
groups  to  design  innovations  which  will 
meet  multiple  objectives  and  to  build 
broad  support  for  their  implementation. 
EPA  and  States  will  evaluate  factors  that 
are  difficult  to  measure  but  are  critically 
imjjortant  to  successful  outcomes, 
including  the  degree  of  EPA-State 
cooperation  and  stakeholder 
participation.  EPA  should  collect  this 
information  and  make  it  available  at  a 
central  location  so  it  can  be  used  by  the 
States.  EPA,  and  stakeholders  Within 
60  days  of  signing  this  agreement,  EPA 
and  the  Environmental  Council  of  the 
States  (ECOS)  will  designate  a  central 
location. 


VI.  Information  Sharing 

Ai  tepted  State  innovation  proposals 
and  completed  pro)ec;ts  are  most 
valuable  when  widely  available  to  State 
and  local  regulators,  the  regulated 
community,  environmental 
organizations  and  the  public  at  large. 
We  agree  on  the  need  to  share 
information,  track  commonalities  and 
analyze  barriers  to  promising  State 
innovations  Knowledge  of  both 
successes  and  failures  will  help  the 
States,  EPA  and  stakeholders  develop 
better  approaches  for  achieving  our 
environmental  goals  Because  sharing 
information  and  innovative  ideas  among 
the  States  is  key  to  the  success  of  this 
agreement,  the  States,  through  ECOS, 
will  set  up  a  regulatory  innovation 
clearinghouse  that  serves  to  notify 
potentially  affected  States  of  innovation 
proposals  and  highlights  the  results  of 
this  agreement  and  other  State'EP.\ 
innovations  that  EP.-\  Reinvention 
Ombudsmen  or  State  Commissioners 
deem  appropriate. 

VII.  Next  Steps 

EPA  and  the  States  agree  on  the 
following  steps  to  ensure  prompt 
implementation  of  the  agreement: 

A.  Joint  Evaluation 

Bv  October  1999.  States,  EPA  and 
other  interested  parties  will  begin  to 
evaluate  the  success  of  regulatory 
activities  that  have  been  reviewed  under 
the  new  process  The  evaluation  will 
consider  both  the  environmental  and 
efficiency  benefits  derived  from  each 
innovation,  and  the  efficiency  of  the 
new  review  process  The  results  of  the 
evaluation  will  be  shared  with  EPA,  the 
States  and  stakeholders. 

B  Modifications  to  the  Agreement 

If  the  evaluation  indicates  a  need  to 
modify  or  amend  this  agreement,  EPA 
and  the  States  agree  to  discuss  such 
modifications  or  amendments  and  make 
needed  changes  by  January  2000. 

Attachments 

A.  Proposed  Core  Performance  Measures 
B  Examples  of  Regulatory  Irmovations 

Attachment  A— EPA/State 
Knvironmental  Regulator)  Innovations. 
Proposed  Core  Performance  Measures 

Environmental  Goal 

A  sustainable  environment  with  healthy 
communities  and  ecosystems 

Environmental  Objectives 

— Air  quality  improvements 
— Water  quality  improvements 
— Land  quality  improvements 


Program  Objectives  {Outcomes i 
— More  effective  and  efficient 

environmental  regulatory  systems 
— reductions  in  releases  to  the 

environment 
— reductions  in  resources  expended  to 
implement  the  regulatory  process,  by 
regulators,  regulated  entities,  other 
stakeholders:  time,  work  years,  money 
— increased  stakeholder  participation  in 
the  regulatory  process 
— Large  majority  of  high  priorit>'.  high  quality 
innovation  projects  are  successfully 
implemented 
— Successful  results  of  innovation  projects 
are:  clearly  described,  widely 
disseminated,  adopted  in  other  site 
sjjecific  situations,  used  to  improve 
entire  systems 

Program  Activities  (Outputs) 

— Number  of  innovation  projects  projxised 
— Number  of  innovation  projects 

implemented 
— Quality  of  projects  implemented: 

environmental,  efficiency,  other 

indicators 
— Stakeholder  participation 
— Timeliness  of  actions  taken  in  process 

Attachment  B — Examplp<;  of  Rppulatory 
Innovations 

To  encourage  creative  thinking  and  the 
development  of  good  regulatory  innovation 
proposals.  EPA  and  the  States  have 
developed  the  attached  examples  of 
regulatory  innovation  projects.  Four 
examples  of  potential  regulatory  innovations 
are  provided.  Examples  1.  2  and  3  are 
suggestions  of  innovative  ideas  that  States 
have  developed — they  are  intended  to 
illustrate  the  kinds  of  proposals  that  may  be 
developed.  These  examples  have  not  been 
reviewed  or  accepted  by  EPA  as  projects  for 
this  process.  Example  4  describes  an 
innovative  proposal  that  was  recently 
implemented  in  North  Carolina. 

Example  1:  Mercury  in  Wastewater  Effluent 

Objective:  Substitute  sludge  testing  and 
limit  requirements  for  mercury  in  place  of 
effluent  limits  and  monitoring  requirements 
in  NPDES  jiermits  for  municipalities. 

Description  and  expected  benefits: 
Mercury  cannot  be  detected  accurately  in 
municipal  wastewater  effluent.  Dilution  of 
mercury  in  effluent  leads  to  non-detectable 
monitoring  results.  In  addition,  mercury  test 
methods  at  the  low  levels  seen  in  municipal 
effluent  can  easily  pick  up  contamination  of 
sampling  and  analysis  and  lead  to  false 
positives.  As  a  result,  most  municipalities 
can  show  compliance  with  mercury  effluent 
limits  and  need  take  no  steps  to  reduce 
mercury  in  their  effluent. 

This  proposal  would  eliminate  effluent 
limits  from  NPDES  permits  for 
municipalities,  and  instead  substitute  sludge 
monitoring  (where  merciiry  concentrates  in 
the  wastewater  treatment  process)  If  mercury 
in  sludge  exceeds  federal  clean  sludge  levels, 
municipalities  would  be  required  to  develop 
mercury  source  reduction  programs.  Since 
mercury  can  be  more  accurately  detected  in 
sludge,  this  would  lead  to  better  targeting  of 
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the  municipalities  that  need  to  develop 
mercury  source  reduction  programs 

Fifdrro/  obstacle  halting  or  hindering 
progress  Requires  changes  in  either  federal 
statute  or  variance/change  in  federal 
regulations.  Attorneys  state  that  sludge 
requirements  aa  proposed  cannot  be  tied  to 
surface  walar  standanls 

Additional  backgmund  information:  This 
proposal  was  itrotigly  supported  by 
municipalities,  environmental  groups. 
Wisconsin  DNR  staff,  and  EPA  itaff  All  saw 
that  this  proposal  would  lead  to  greater 
environmental  benefits  than  the  current 
NPDES  system. 

State  Wisconsin  Department  of  Natural 
Rnources.  Bureau  of  Waterslwd 
Management. 

Kxainple  2:  Continuous  Emiaaions 
Moattariag  for  Air  Pollutants 

Objective:  Create  a  flexible  approach  to 
compliance  demonstration  for  air  emission 
limits  that  have  been  consistently  achieved 
In  exchange,  install  continuous  emissions 
monitoring  for  other  toxic  pollutants  for 
which  more  data  is  needed  This  approach 
would  reward  bcUittes  which  have 
demonstrated  superior  environmental 
performance  with  simplified  compliance 
dnnoostration  reauirements. 

Oaacription  and  expected  benefits: 
— Federal  guidance  on  practical 

enforceability  requires  that  compliance 
d«Boastratton  schemes  use  available 
tachnology  which  produces  verification 
of  compliance  data  as  frequently  as 
practically  possible 
—A  facility  is  required  to  use  continuous 
emission  monitors  (CEMs)  to  show 
compliance  with  an  air  emission  limit. 
Data  has  been  gathered  for  several  years 
and  it  shows  consistent  emission  levels 
at  or  lower  than  50%  of  the  limit.  In 
addition,  other  surrogate  process 
parameters  are  continuously  monitored 
— The  permittee  wishes  to  show  compliance 
by  an  alternative  compliance  method 
which  requires  periodic  testing  to  assure 
continued  compliance.  The  surrogate 
parameters  will  continue  to  be 
monitored  and  will  be  used  to  ensure 
that  the  operating  (.onclitions  remain 
within  the  range  under  which 
compliance  has  been  demonstrated  by 
periodic  testing 
— In  exchange,  the  facility  agrees  to  install 
CEM  for  certain  toxic  organics  from 
certain  prtxeesea.  The  nature  and  levels 
of  these  toxics  are  not  very  well  deFined 
based  on  mass  balance  approaches  The 
information  generated  by  these  CEMs 
will  be  useful  for  an  air  toxics  analysis 
being  conducted  in  the  area. 
Federal  obstacle  halung  or  hindering 
fttxtmn:  Requires  change  or  deviation  from 
established  EPA  policies  regarding  federal 
enforceability  u  a  practical  matter  on 
emission  limits  However,  the  demonstrated 
level  of  confidence  on  compliance  warrants 
a  less  rigorous  approach,  particularly  because 
it  includes  a  periodic  verification  process 

Additional  background  information:  The 
permittees  believe  that  it  is  important  to 
build  a  trust  relationship  with  regulators  to 
be  able  to  re-direct  resources  to  areas  where 


the  need  is  greater  to  realize  further 
improvements  or  to  generate  new 
information  on  environmental  matters. 

State:  Minnesota  Pollution  Control  Agency, 
Air  Quality  Division,  Permits  Section 

Example  3:  Tiered  Permuting  System  for 
Harardous  Waste  Kacilities 

Ofc/etf/vr  Lreate  a  permitting  system  for 
hazardous  waste  (HW)  management  facilities 
that  are  presently  exempt  from  the  existing 
RCRA  Part  B  permitting  system  but  still  pose 
a  potential  threat  to  human  health  and  the 
environment  if  improperly  designed  and 
operated. 

Description  and  expected  benefits: 

—Current  RCRA  regulations  exempt 

recycling  fecillties  from  any  permitting 
requirements,  but  require  a  Part  B  permit 
if  HW  IS  stored  prior  to  recycling. 
— Environmentally  safe  recycling  is 

preferable  to  disposal  and  should  be 
encouraged 
— Recycling  facilities  can  be  as  complicated 
as  treatment  and  disposal  fecilities  and 
require  some  oversight  to  ensure  that 
they  are  protective  of  human  health  and 
the  environment. 
—Requiring  the  standard  Part  B  permit  for 
recycling  facilities  creates  a  disincentive 
and  may  greatly  limit  the  number  of 
recyding  fiscillties 
— A  less  onerous  tiered  permit  provides 
regulatory  oversight  and  does  not  pose 
the  same  disincentive  as  a  Part  B  permit 
for  recycling  focilities. 
—The  tiered  permit  incorporates 

performance  standards  and  fmancial 
assurance  as  appropriate  and  is  custom 
tailored  to  the  facility  without  requiring 
all  of  the  elaborate  f(»atures  of  a  Part  B 
permit. 
Federal  obstacle  halting  or  hindering 
progress:  May  require  a  variance  from  federal 
statutes  and  regulations  that  prescribe 
standards  and  require  a  Pari  B  permit  for 
Storage  of  HW  depending  on  what  type  of 
storage  activities  are  covered  under  the  tiered 
permit 

Additional  background  information  State 
legislation  required  fluorescent  lamp 
recyclers  to  be  (Mrmitted.  Rules  are  in  the 
development  stage  with  extensive  regulated 
community  involvement.  The  tiered 
permitting  system  will  be  extended  to  all 
types  of  HW  facilities  for  which  a  Pari  B 
permit  is  not  required  or  not  appropriate, 
including  recyclers  and  some  types  of  storage 
facilities. 

State:  Minnesota  Pollution  Control  Agency, 
Hazardous  Waste  Division,  Regulatory 
Compliance  Section. 

Exaaple  4:  River  Basin-Based  Planning  and 
Peraaitting 

Objective:  To  coordinate  stream  modeling 
and  permitting  on  a  river-basin  or  sub-basin 
scale  instead  of  in  a  piecemeal  fashion 
Description  and  expected  benefits: 
River-basin  based  planning  and  permitting 
would: 
— Enable  better  planning  and  resource 

allocation 
—Increase  consistency  between  permits 


— Increase  consideration  of  basin-wide 

pollutant  inputs  (point  and  nonpoint)  for 
better  decision-making  and  planning 
— Improve  efficiency  of  modeling,  data 

collection  for  modeling,  and  permitting 
activities 
— Provide  opportunity  for  greater  stakeholder 
involvement  in  the  planning  process 
Federal  statutes  prohibit  permits  with  a 
term  greater  than  five  years 
To  synchronize  NPDES  permit  renewal  for 
an  entire  river  basin,  the  State  had  to  issue 
five  year  permits  followed  by  an  additional 
short-term  jjermit.  The  burden  on  permitting 
and  modeling  staff  was  further  increased 
because  EPA  Region  IV  was  also  pressing  NC 
to  address  its  permit  backlog  The  State 
lacked  sufficient  modeling  resources  to 
address  the  existing  backlog  and  also  issue 
short  terra  permits  in  selected  basins  The 
State  propiosed  to  reissue  the  short-terra 
permits  with  existing  limits  wiihout 
modeling  and  to  refocus  its  permitting  staff 
away  from  the  pwrrnit  bacltlog  and  toward  the 
t»asin-wide  permitting  approach   Region  IV 
was  hesitant  to  endorse  the  t>asin-wide 
concept. 

Contact  with  EP.^  Hpadqiiarters  (Office  of 
Water)  convinced  EPA  to  hirt-  a  facilitator  to 
help  the  State  develop  an  implpmentation 
strategy  for  the  basin-wide  planning  and 
permitting  approach   EP.^  Headquarters  also 
sponsored  a  worltshop  to  obtain  input  from 
surrounding  States  This  involvement 
allowed  the  State  to  develop  a  (onvincing 
strategy,  and  subsequently.  Region  IV  agreed 
to  the  proposal  EPA  also  pmvided  a 
104(b)(3)  grant  to  increase  monitoring  and 
modeling  in  the  Tar-Pamlico  River  Basin  to 
help  pilot  the  approach 

Federal  obstacle  halting  or  hindering 
progress  Required  change  in  EP.^  past 
practice. 

Additional  background  mtormation  At 
first.  p)ermittees  reacted  to  the  short-terra 
permits  due  to  the  extra  burden  uf 
completing  permit  applications  and  paying 
application  fees   However   the  contems  of 
permittees  were  quelled  by  pointing  out  the 
long-term  improvements  in  consistency 
among  permits  in  the  river  basin  and  in 
efficiency  of  issuing  these  pennits 
Enviromnental  stakeholders  were  suppiortive 
of  the  approach  from  the  start  due  to  a  greater 
opportunity  for  involvement  in  the  planning 
process. 
Sfote.  North  Carolina. 

Joint  KP.V^tate  Agreement  to  Pursue 
Regulatory  Innovation.  Response  to 
Comments 

Purpose  of  the  Agreement  and 
Environmental  Performance 

Summary  of  Comments:  A  number  of 
commenters  were  concerned  that  the 
agreement  did  not  emphasize  the 
importance  of  innovation  a.s  means  to 
move  toward  environmental 
sustainabilitv  They  suggested  focusing 
the  agreement  on  holistic  pollution 
prevention  and  produci  stewardship 
apprtjaches.  because  these  approaches 
can  help  address  the  root  causes  of 
pollution  and  move  toward  a  more 
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sustainable  system  Also^these 
commenters  felt  that  the  agreement 
emphasized  efficiency  over 
environmental  gains,  rather  than 
advocating  innovations  that  can 
simultaneously  achieve  environmental, 
economic,  and  social  goals  These 
commenters  felt  that  environmental  gain 
should  be  a  key  factor  in  piioritizing 
innovations  .'\n  opposing  view  was 
expressed  by  some  commenters,  that  the 
agi^ement  should  put  more  emphasis  on 
economic,  gains  as  incentives  for 
innovation  A  number  of  commenters 
expressed  support  for  "efficiency  only" 
projects  that  would  achieve  the  same 
level  of  environmental  quality 
Conflifiting  comments  were  received 
about  whether  better  environmental 
performance  should  be  required  in 
proportion  to  any  regulator^'  flexibility 
granted 

Response:  EPA  and  the  states  agree 
that  the  concept  of  innovations  leading 
to  environmental  sustainability  should 
be  emphasized  (added  language  to 
Purpose  section  and  Environmental 
Performance  sub-principle  on  this 
concept).  Innovations  that 
simultaneously  address  environmental, 
economic  and  social  objectives  are 
highly  desirable  However,  the 
agreement  recognizes  that,  in  some 
cases,  it  will  make  sense  to  pursue 
innovations  that  are  primarily  targeted 
at  efficiency  improvement,  as  long  as 
environmental  protections  are  fully 
maintained  The  agreement  does  not 
include  a  specific  "proportionality"  test 
that  would  require  increased 
environmental  performance  in  return  for 
regulatory  flexibility.  However, 
innovations  which  have  a  greater 
uncertainty  of  the  environmental 
outcome,  or  are  more  experimental  in 
nature,  will  be  expected  to  have  the 
potential  for  improved  environmental 
results.  Also,  as  proposals  are  reviewed, 
the  potential  benefits  of  a  proposal  will 
be  weighed  against  the  resources  needed 
to  implement  the  proposal,  and  if 
resource  limitations  become  an  issue, 
pnority  will  be  given  to  proposals  that 
appear  to  have  a  greater  return  on 
investment. 

Specific  Comments 

Comment  The  agreement  speaks 
several  times  of  innovations  that  have 
the  clear  potential  to  provide 
environmental  benefits  Other 
principles  are  not  similarly  qualified  in 
the  agreement.  The  italicized  phrase 
should  be  replaced  with  a  positive 
concept  such  as  "clearly    ' 

Response:  The  phrase  "have  the  clear 
potential"  is  appropriate  for  projects 
that  have  a  greater  uncertainty  of  the 
environmental  outcome,  or  that  involve 


experimental  technologies  or 
approaches  However,  we  agree  that  it  is 
important  that  the  intent  of  the  project 
is  to  achieve  better  environmental 
results,  even  if  those  results  cannot  be 
guaranteed,  and  we  expect  that 
experimental  protects  will  be  designed 
to  achieve  increased  environmental 
protection 

Comment  A  commenter  said  that  the 
agreement  will  result  in  numerous 
waivers  of  EP.^  requirements,  based 
only  on  "equivalency,"  and  will 
eliminate  incentives  to  achieve  superior 
environmental  performance. 

Response  EPA  and  the  states  are  not 
entering  into  this  agreement  simply  in 
order  to  provide  a  pathway  for  obtaining 
waivers  of  regulatory  requirements.  The 
purposes  of  this  agreement  are  clearly 
stated  to  improve  environmental 
protection,  to  improve  EP.*i 'State 
environmental  management  practices, 
and  to  provide  timely  decision-making 
on  good  ideas  We  believe  that  this 
agreement  will  foster  cooperative 
exploration  of  innovative  approaches 
that  can  potentially  lead  to  substantial 
improvements  in  both  our  management 
system  and  in  the  level  of  human  health 
and  environmental  protection  It  is  not 
our  intent  to  undermine  incentives  for 
achieving  superior  environmental 
performance  For  example,  EPA's 
Project  XL  offers  regulatory  flexibility  in 
return  for  superior  environmental 
performance,  stakeholder  involvement, 
and  several  other  criteria.  If  under  this 
agreement.  EIPA  receives  proposals  that 
are  more  appropriate  for  Protect  XL  (e.g., 
proposals  requesting  significant 
regulatory  flexibility  for  a  single  facility) 
then  EPA  will  recommend  that  those 
proposals  will  be  directed  to  the  XL 
process. 

Experimentation 

Summary  of  Comments:  A  commenter 
said  that  the  agreement  should  more 
clearly  acknowledge  that 
"experimental"  efforts  may  at  some 
future  time  be  incorporated  into  the 
mainstream  of  environmental 
protection  Other  commenters  said  that 
the  agreement  speaks  of  "maintaining" 
or  "not  jeopardizing"  environmental 
protections,  rather  than  enhancing 
them,  and  doesn't  address  the  value  of 
interim  incentives  or  enforcement 
responses. 

Response  EPA  and  the  states  agree 
that  a  main  purpose  of  experimentation 
is  to  test  approaches  that  may  later  be 
appropriate  to  be  applied  more  broadly. 
A  sub-principle  has  been  added  to  the 
Experimentation  principle  which  states 
"Experiments  should  be  designed  to  test 
new  approaches  and  as  appropriate 
lessons  learned  should  be  used  to 


improve  the  current  system  of 
environmental  protection."  The  idea  of 
using  interim  accountability  measures 
has  been  added  to  the  Accountability/ 
Enforcement  principle. 

Stakeholder  Involvement 

Summary  of  Comments:  Many 
commenters  addressed  the  issue  of 
stakeholder  involvement  in  the 
development  of  innovation  proposals.  A 
number  of  commentei^  agreed  that 
"stakeholder  involvement  should  be 
appropriate  to  the  type  and  complexity 
of  the  innovation  proposal."  Some 
commenters  raised  concerns  that 
stakeholder  prtx:esses  can  become  too 
elaborate  or  can  delay  a  project  for  too 
long,  and  that  consensus  should  not  be 
required.  Other  commenters 
emphasized  that  the  agreement  did  not 
convey  a  true  partnership  approach. 
lacking  elements  such  as:  firm 
requirements  for  inclusiveness, 
addressing  the  need  for  technical 
assistance,  and  success  measures  that 
evaluate  the  effectiveness  of  the 
stakeholder  process  These  commenters 
also  felt  that  the  linkage  between 
stakeholder  involvement  and  the 
process  for  different  categories  of 
projects  should  be  addressed 

Response:  EPA  and  the  states  believe 
that  stakeholder  involvement  is 
imiportant  to  successful  innovation 
projects,  and  we  are  adding  a  clear 
statement  to  the  Stakeholder 
Involvement  principle  that  stakeholder 
involvement  is  important  because  it 
produces  better  irmovations  We  believe 
that  the  stakeholder  principle  provides 
sufficient  flexibility  for  EPA  and  States 
to  design  stakeholder  processes  that  are 
appropriate  for  different  types  of 
innovations  and  as  appropriate,  allows 
states  to  use  existing  stakeholder 
participation  processes.  There  is  a  range 
of  opportimities  for  stakeholder 
involvement  that  may  be  appropriate, 
depending  on  the  tyf)e  and  complexity 
of  the  innovation.  For  a  straight-forward 
innovation  designed  to  streamline  an 
existing  process,  providing  opportunity 
for  participation  and  comment  may  be 
sufHcient.  For  proposals  with  significant 
policy  implications,  the  need  for  public 
involvement  will  Ukely  be  greater,  and 
it  is  the  responsibility  of  government 
agencies  to  take  extra  steps  so  that 
active  involvement  can  occur.  Some 
changes  were  made  to  the  stakeholder 
principle  and  sub-principles  to  clarify 
this  intent, 

EPA  and  the  states  realize  that  it  is 
often  difficuh  for  some  parties,  such  as 
small  businesses  and  pubhc  interest 
groups,  to  actively  participate  in 
stakeholder  processes,  EPA  and  the 
states  will  try  different  approaches  to 
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facilitating  stakeholder  invojvement. 
such  as:  providing  easily-accessible 
information  about  new  project  proposals 
(e.g.  via  the  Internet),  providing 
assistance  in  understanding  proposals  to 
help  focus  on  priority  issues  and 
projects,  and  pursuing  other  creative 
mechanisms  that  foster  participation. 
iMues  such  as  technical  assistance  for 
stakeholder  participants  will  be 
addressed  on  a  project-by-project  basis. 
Also,  language  was  addeid  to  the  section 
on  "Measuring  and  Evaluating  Success" 
to  emphasize  the  need  to  evaluate  the 
•fiectiveness  of  the  stakeholder  process. 

Specific  Comments 

Comment  A  commenter  expressed 
the  need  for  affirmative  language  on  ail 
levels  of  government  working  together 
and  to  more  clearly  recognize  and 
dePine  the  role  of  local  governments  in 
the  regulatory  system  and  in  innovation. 

Response:  EPA  and  the  States  agree 
that  local  governments  are  essential 
partners  in  innovations  that  come  under 
the  jurisdiction  of  local  regulatory 
authorities.  A  sub-pnnciple  has  been 
added  to  the  Stakenolder  Involvement 
principle  to  recognize  the  importance  of 
working  cooperatively  with  local 
governments. 

Comment  Several  commenters  stated 
that  the  reference  to  involving  national 
stakeholder  groups  to  examine  national 
Issues  should  be  broadened  to  recognize 
the  important  role  of  state  groups,  and 
the  interest  of  national  groups  in 
important  state  and  local  issues. 
Criteria,  and  an  accountability 
mechanism,  are  needed  to  help  identify 
cases  where  national  (or  state) 
stakeholder  involvement  is  needed. 

Response:  EPA  and  the  states  agree 
that  stakeholders  should  have  the 
opportunity  to  be  involved  in  design 
and  development  of  proposals,  and  that 
both  national  and  regional  groups  may 
be  interested  in  important  regional, 
state,  and  local  issues  that  are  likely  to 
have  broader  impacts  (added  clarifying 
language  to  stakeholder  sub-principle). 
At  this  time,  we  do  not  think  it 
appropriate  to  develop  speciTic  criteria 
for  national  stakeholder  involvement. 
We  will  make  every  effort  to  make 
information  available  and  to  keep 
stakeholders  informed  about  proposals 
under  this  agreement,  so  that 
stakeholders  will  have  the  opportunity 
to  participate.  As  we  gain  experience 
with  the  process,  we  will  consider 
whether  it  is  possible  and  appropriate  to 
develop  criteria  for  national  stakeholder 
involvement. 

Comment  Several  commenters 
pointed  to  the  need  for  special  efforts  to 
involve  stakeholders  such  as  small 
business  and  public  interest  groups  in 


innovations,  due  to  their  limited 
resources. 

Response:  EPA  and  the  States  agree 
that  creative  approaches  to  foster  such 
involvement  should  be  encouraged.  A 
new  sub-principle  was  added  to 
Stakeholder  Involvement  to  encourage 
these  efforts. 

Comment:  A  commenter  expressed 
concern  that  the  EPA  review  process 
includes  the  active  solicitation  of 
comments  af^er  the  stakeholder  process 
has  been  completed. 

Response:  tPA  and  the  states  agree 
that  in  cases  where  there  has  been  a 
robust  stakeholder  process,  that  no 
additional  input  would  be  needed. 
However  in  some  cases,  such  as  a 
proposal  that  comes  to  EPA  in  a 
preliminary  stage  of  development,  EPA 
may  need  to  consult  with  stakeholders 
to  ensure  that  all  points  of  view  are 
considered,  prior  to  making  a  decision. 
In  cases  where  a  federal  or  state 
regulation  will  be  changed,  public 
notice  and  comment  may  be  part  of  the 
required  legal  process  that  would  ocoir 
following  the  preliminary  decision. 

Comment:  A  commenter  asked  for 
clarification  about  subprinciple  D.2  (the 
requirement  that  stakeholder  processes 
meet  or  exceed  applicable  state  and 
federal  requirements)  and  whether  this 
refers  to  procedural  or  environmental 
requirements. 

Response:  The  language  has  been 
added  to  indicate  that  this  statement 
refers  to  procedural  requirements. 

Smarter  Approaches 

Comment:  A  commenter  pointed  out 
the  need  to  ensure  that  proposed 
innovations  do  not  undermine  the 
original  purpose  of  "regulatory 
barriers." 

Response:  EPA  and  the  states  agree 
that  the  underlying  regulatory  objectives 
of  a  "regulatory  barrier"  need  to  be 
carefully  considered  in  the  development 
of  innovations.  The  language  in  the 
"Smarter  Approaches"  subprinciple 
indicates  that  the  purpose  of  removing 
"regulatory  barriers"  is  to  solve 
environmental  problems.  In  deciding 
whether  a  proposed  innovation  is 
helping  to  solve  an  environmental 
problem,  regulators  will  need  to  ensure 
that  the  underlying  environmental 
purpose  of  the  "regulatory  barrier"  will 
still  be  achieved. 

Accountability/Enforcement 

Summary  of  Comments:  Some 
commenters  raised  concerns  that  all 
conditions  that  are  integral  to  an 
innovation  project  should  be 
enforceable,  and  that  accountability 
could  be  strengthened  by  including  a 
series  of  interim  accountability 


measures  as  pa»t  of  the  project  design 
Another  commenter  suggested  that  EPA 
and  the  states  should  not  pursue 
traditional  enforcement  mechanisms 
such  as  penalties  if  problems  are 
encountered  during  implementation  of 
an  innovationproject 

Response:  EPA  and  the  States  agree 
that  accountability  and  enforcement 
remedies  should  be  used  that  are 
appropnate  to  the  circumstances  of  an 
innovation  project,  and  the  language  of 
the  Accountability/Enforcement  sec:tion 
has  been  clarified  tn  reflw  t  this  intent. 
For  example,  it  may  tx-  app)ropnate  for 
project  participants  to  agree  on  a  series 
of  interim  accountability  measures  that 
will  be  tracked  as  the  project  is 
implemented   In  order  to  preserve 
enforcement  authority  for  u.se  in  serious 
circumstances,  we  c;annot  rule  out  the 
use  of  penalties.  The  agreement 
indicates  that  "alternative  reguiatorv 
requirements"  will  be  enfon  eable  with 
all  the  remedies  available  under  current 
law.  "Beyond  romphanc  e 
commitments"  may  also  be  part  of  some 
innovaUon  agrwements.  and 
accountability  measures  for  these 
commitments  should  be  determined 
when  the  innovation  is  designed   In 
some  cases,  if  innovations  include  a  set 
of  activities,  it  mav  difficult  to 
distinguish  betwetMi    alternative 
regulatory  requirements'  and  "l>eyond 
compliance  commitments     In  these 
cases,  EPA  and  the  state  will  careful! \ 
evaluate  all  proposed  activities  and 
determine  an  appropriate  retjuirement 
category  based  on  the  proie<  ted  net 
result  of  the  proposed  activities. 

Specific  Comments 

Comment:  A  commenter  said  that 
clarification  was  needed  to  c  onvev  that 
current  requirements  are  enforceable 
only  to  the  extent  that  they  are  not 
modified  by  an  approved  innovation 
project. 

Response:  EPA  and  the  .States  agree 
that  the  intent  of  the  agreement  is  that 
all  applicable  statutory  and  regulatory 
requirements,  other  than  those  included 
in  the  innovation  project,  remain  in 
effect  for  all  entities  and  are  fully 
enforceable. 

Roles  of  Project  Proponents  and 
Stakeholders 

Summary  of  Comments:  Several 
commenters  raised  questions  about 
whether  sponsors  other  than  a  state 
could  initiate  projects.  A  commenter 
suggest  that  more  incentii'es  for 
industry  to  participate  should  be 
provided.  Several  commenters  also 
raised  the  issue  of  appeals,  and  whether 
parties  other  than  the  state  could  appeal 
an  EPA  decision  on  a  proposal. 
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Response  We  are  committed  to 
working  with  partners  in  the  regulated 
community,  and  other  stakeholders,  to 
develop  successful  innovation  projects 
and  have  a  variety  of  mechanisms  in 
place  to  do  so.  The  focus  of  this 
agreement  is  to  facilitate  state  proposals 
for  innovative  environmental 
management  approac  hes  States  are  co- 
regulators  with  EP.A  and  are  responsible 
for  implementation  of  delegated  or 
authorized  environmental  programs.  We 
encourage  non-state  sponsors  to  partner 
with  states  in  moving  innovations 
forward  under  the  agreement.  Other 
pathways  (such  as  Project  XL)  are 
available  for  other  sponsors  to  work 
with  directly  with  EYW  on  innovation 
projects.  Similarly,  because  this 
agreement  is  designed  for  state 
proposals,  states  are  the  appropriate 
parties  to  appeal  decisions.  Input  of 
interested  stakeholders  will  be 
considered  throughout  the  review  and 
appeals  processes. 

Relationship  of  Categories  of  Projects 
and  Application  of  Principles 

Summary  of  Comments:  A  number  of 
commenters  stated  that  the  agreement 
should  include  objective  criteria  for 
deciding  how  projects  should  be 
classified  and  where  certain  principles 
may  vary  based  on  the  category. 

Response:  While  the  principles 
articulated  in  this  agreement  will  set  a 
standard  for  all  innovation  proposals, 
we  expect  some  principles  or  sub- 
principles  to  be  more  relevant  to  certain 
types  of  projects.  For  example,  while 
stakeholder  input  will  be  important  for 
all  innovations,  we  anticipate  increasing 
levels  of  stakeholder  involvement  in 
Categories  2  and  3.  as  compared  to 
Category  1.  In  terms  of  environmental 
performance,  cost-effectiveness  projects 
would  generally  be  expected  to  fit  in 
Category  1.  More  experimental 
proposals  that  fall  m  category  2  would 
generally  be  expected  to  have  the 
potential  to  provide  increased 
environmental  protection  Other 
principles  may  also  vary  somew  hat  in 
their  applicability  across  categories. 

EPA  Review  and  Decision  on  Proposals 

Review  Criteria 

Comments:  A  commenter  stated  that 
the  agreement  should  hirther  define  the 
decisional  criteria  that  EP.^  will  use  to 
approve  or  disapprove  a  proposal. 
Several  commenters  said  that  the 
criteria  addressing  resources  should  also 
include  impact  on  stakeholders' 
resources  and  workloads. 

Response  The  agreements  lists 
several  criteria  ElPA  will  use  in 
reviewing  proposals.  We  believe  these 


criteria  can  onlv  be  refined  through 
some  direc:t  experience  in  evalaating 
project  proposals.  The  first  criterion  is 
"consistency  with  the  principles  in  the 
agreement."  Evaluation  of  proposals 
against  this  criterion  will  include  an 
evaluation  of  whether  stakeholder 
involvement  in  design  and  development 
of  the  innovation  is  consistent  with  the 
Stakeholder  Involvement  principle. 

Statutory  Change 

Comments:  A  commenter  said  that 
where  statutory  impediments  are 
identified,  EPA  should  be  willing  to 
entertain  statutory  revisions  and, 
together  with  states,  advocate  these 
revisions  to  Congress.  Another 
commenter  said  that  EP.'\  should  not 
indicate  that  it  will  reach  agreement 
with  all  the  states  before  pursuing  any 
changes  in  interpretation  or  statutes. 

Response  EPA  and  the  states  believe 
that  exploration  of  innovative 
approaches  may,  in  some  cases,  point  to 
the  need  for  regulatory  or  statutory 
change  Where  such  (.hanges  will 
promote  effective,  common  sense 
solutions  to  environmental  problems. 
EPA  is  committed  to  pursuing  change 
through  appropriate  mecjhanisms.  In  all 
cases,  we  believe  there  must  be  an  open 
process  and  full  public  discussion  and 
debate. 

Handling  Numerous  Proposals  and 

Setting  Priorities 

Comments:  A  commenter  pointed  out 
that  the  management  of  numerous  state 

innovation  proposals  may  become  an 
overwhelming  task  for  EPA,  the  states, 
and  interested  stakeholders,  and 
therefore,  EP.'\  and  ECOS  should  focus 
first  on  those  innovation  proposals 
having  the  greatest  potential  for  success. 
Response:  EPA  is  concerned  about  the 
difficulty  of  managing  appropriate 
participation  and  review  for  numerous 
proposals  while  upholding  high 
standards  of  review  and  meeting 
ambitious  time  frames  for  decisions. 
EPA  will  strive  to  address  all  State 
innovative  proposals  promptly  and 
carefully  It  is  difficult  to  anticipate  how 
many  projects  may  be  proposed.  If  a 
large  number  of  projects  are  submitted, 
EPA  will  likely  need  to  use  a  screening 
and  priority-setting  process  to  ensure 
that  available  resources  are  used 
effectively. 

Time  Frames  for  Decision 

Comments  One  commenter  suggested 
that  the  agreement  include  a  forcing 
function  to  ensure  that  deadlines  are 
met,  such  as  a  default  mechanism  that 
the  project  is  approved  if  time  expires. 
Another  commenter  said  that  the 
agreement  should  clarify  that  the  3- 


month  decision  is  a  definitive  decision 
by  EPA  to  accept  or  reject  the  proposal. 

Response:  EPA  is  committed  to 
responding  as  promptly  as  possible  to 
innovation  proposals,  as  reflected  in  the 
ambitious  3-month  target  for  decision- 
making. However,  the  3-month  deadline 
will  not  be  met  in  all  cases — a  great  deal 
will  depend  on  the  quality  and 
completeness  of  the  proposal,  and.  in  a 
number  of  cases,  more  information  will 
likely  be  needed  to  augment  the  initial 
proposal  submission.  EPA  and  the  state 
will  jointly  agree  on  extending  the 
deadline  as  appropriate  to  the 
circumstances.  Additionally,  the  3- 
month  decision  is  a  preliminary 
decision  to  go  forward  with  a  project. 
EPA  must  follow  all  legal  requirements 
that  are  applicable  in  each  situation  in 
order  to  reach  a  final  decision  and  begin 
implementation.  Thus,  "default 
approval,"  in  cases  where  EPA  does  not 
meet  the  target,  is  not  possible.  For 
example,  a  proposal  that  involves 
change  to  a  regulation  must  be  carried 
out  through  notice-and-comment 
rulemaking,  and  under  the  law,  EPA 
cannot  make  a  final  decision  until 
public  comment  has  been  considered. 

Other  Comments 

Stakeholder  Evaluation  of  Proposal^and 
Results 

Comments:  A  commenter 
recommended  establishing  a  national 
advisory  committee,  perhaps  including 
stakeholder  representatives  from  the 
local,  state,  and  national  level,  that 
would  evaluate  proposals,  analyze 
ongoing  progress  with  innovations,  and 
evaluate  the  transferability  of  successful 
results. 

Response:  The  Stakeholder 
Involvement  principle  provides  for  the 
p^icipation  of  stakeholders  in  the 
evaluation  of  project  proposals.  EPA 
and  the  states  agree  that  stakeholders 
also  need  to  be  involved  in  evaluating 
the  success  of  innovations  implemented 
under  this  agreement.  The  Next  Steps 
section  has  been  modified  to  say  that 
EPA,  states,  and  other  interested  parties 
will  work  jointly  on  evaluating  both  the 
results  of  innovations  and  the  process 
for  review  and  implementation  of  the 
projects. 

Confidential  Business  Information 

Comments:  A  commenter  said  that 
information  sharing  is  an  important  part 
of  the  process,  however,  the  agreement 
lacks  guidance  regarding  protection  of 
confidential  business  information. 

Response:  EPA  and  the  states  feel  that 
there  are  adequate  provisions  in  place, 
outside  of  this  agreement,  in  federal  and 
state  law  and  regulation,  to  adequately 
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protect  confiderUtal  business 
information.  As  we  move  forward  with 
implementing  the  agreement,  we  will 
develop  procedures  to  ensure  that 
information  shared  in  the  development 
of  proposals  but  designated  as 
confldential  business  information 
remains  confidential. 

Measuring  Success/Core  Performance 
Measures 

Comments:  A  commenter  said  that 
core  performance  measures  should 
emphasize  environmental  results  (e.g., 
fewer  diseases  from  pollution)  over  bean 
counting  (i.e.,  number  of  projects). 
Another  commenter  said  that  the  three 
environmental  objectives  (air,  water, 
land  quality  improvements)  are  not 
inclusive  of  all  ecosystem 
improvements,  and  that  the  measures 
should  take  a  broader  holistic  approach 
towards  improving  environmental 
quality. 

Response:  EPA  and  the  states  agree 
that  success  measures  should  look  more 
broadly  at  improving  human  health  and 
environmental  quality.  The  set  of 
measures  in  Attachment  A  of  the 
agreement  is  provided  as  a  starting  p>oint 
for  discussion.  As  implementation  of 
the  agreement  gets  underway,  EPA  and 
the  states,  working  with  stakeholders, 
will  further  develop  the  set  of 
performance  measures  that  will  be  used 
for  evaluating  success. 

Specific  Comment 

Comment:  A  commenter  said  that  the 
provisions  under  the  Measuring/ 
Verifying  Results  principle  do  not 
require  measurement  and  monitoring. 

Response:  EPA  and  the  states  believe 
that  the  intent  of  this  language  is  clear — 
that  innovations  must  have  results  that 
are  measurable  and  verifiable. 

Legal  Status  of  the  Agreement 

Comment:  A  commenter  stated  that  it 
is  inappropriate  for  EPA  to  enter  into  an 
informal  agreement  with  a  non-profit 
organization  (ECOS)  that  would  subvert 
EPA's  legal  obligations. 

Response:  A  paragraph  has  been 
added  to  the  agreement  to  clarify  its 
legal  status.  The  paragraph  says.  "This 
agreement  signals  the  commitment  of 
EPA  and  state  environmental  agencies 
to  work  together  on  innovations.  It  does 
not  create  any  legal  obligations  for  EPA 
or  the  states,  and  does  not  alter  EPA's 
or  states'  statutory  responsibilities  or  the 
nature  of  authorized  or  delegated  state 
programs.  Any  innovations  under  this 
agreement  will  be  implemented  within 
our  existing  legal  authorities  using 
appropriate  procedures." 


DateJ   .\prU  29.  1998. 
|.  Chu-lM  Fox. 

Associate  Administrator.  Office  of 
Reinvention. 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

[Oockat  No  »8F-FRL-600a-8] 

Final  EPA  Supplemental 
Environmental  Projects  Policy  Issued 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  a  revised,  final 
EPA  Supplemental  Environmental 
Projects  Policy.  This  Policy  supersedes 
the  May  1995  Interim  Revised 
Supplemental  Environmental  Projects 
Policy.  Based  on  experience  gained 
implementing  the  Interim  Revised  SEP 
Policy.  EPA  has  refined  and  clarified 
this  Policy  to  better  assist  it  in 
exercising  its  enforcement  discretion  to 
establish  appropriate  settlement 
penalties  and  supplemental 
environmental  projects  (SEPs)  that 
secure  significant  environmental  and 
public  health  improvements. 
DATES:  EPA  will  implement  this  Policy 
effective  May  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Kline.  202-564-0119.  Office  of 
Regulatory  Enforcement,  Mail  Code 
2248-A.  United  States  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460 
SUPPt-EMEKTARY  INFORMATION:  These 
final  revisions  to  the  EPA  Supplemental 
Environmental  Projects  (SEP)  Policy 
refine  and  clarify  the  1995  Interim 
Revised  Supplemental  Environmental 
Projects  Policy  for  easier 
implementation.  The  basic  structure  and 
operation  of  the  Policy  remains 
unchanged.  The  primary  purpose  of  this 
Policy  is  to  obtain  environmental  and 
public  health  protection  and 
improvements  that  may  not  otherwise 
have  occurred  without  the  settlement 
incentives  provided  by  this  Policy.  The 
final  Policy  retains  the  1995  Policy 
framework  for  determining  whether  a 
proposed  project  can  be  considered  in 
establishing  an  appropriate  settlement 
penalty.  In  addition,  this  Policy  also  sets 
out  clear  legal  guidelines,  well-defined 
categories  of  acceptable  projects  and 
simple  easy-to-apply  rules  for 
calculating  and  applying  the  cost  of  a 
SEP  in  determining  an  appropriate 
settlement  penalty. 


The  most  signifi(  ant  i  hiuiiiHS  made  to 
the  1995  Interim  Revist-d  i'ulicy 
include:  (1)  Explicit  encouragemt-nt  of 
community  input  into  the  deveiof)nient 
of  SEPs  in  appropriate  cases;  (2)  a 
prohibition  on  using  SEPs  •>>  niitigate 
claims  for  stipulated  penalties  f  x.  ept  in 
extraordinary  circumstances;  and  (3)  the 
creation  of  an  "other"  r.ategory.  under 
which  projects  that  do  not  fit  within  a 
defined  category  of  this  Policy  but 
otherwise  meet  all  other  criteria  of  the 
PoUcy  may  be  approved  under  certain 
procedural  requirements.  A  full  copy  of 
this  Policy  is  set  forth  below  and  also 
may  be  found  at  U.S.  EPA's  Web  site  at 
http://www.epa.gov/oeca/sep. 

Dated:  April  10,  1998 
Steren  A.  Herman. 

Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance. 
United  States  Environmental  Protection 
Agency 

A.  Introduction 

I.  Background 

In  settlements  of  environmental 
enforcement  ca.ses,  the  U.S 
Environmental  Protection  Agency  (EPA) 
requires  the  alleged  violators  to  achieve 
and  maintain  compliance  with  Federal 
environmental  laws  and  regulations  and 
to  pay  a  civil  penalty.  To  further  EPA's 
goals  to  protect  and  enhance  public 
health  and  the  environment,  in  certain 
instances  environmentally  beneficial 
projects,  or  Supplemental 
Environmental  Project.s  (SEPs),  may  be 
part  of  the  settlement.  This  Policy  sets 
forth  the  types  of  projects  that  are 
permissible  as  SEPs,  the  penalty 
mitigation  appropriate  for  a  particular 
SEP,  and  the  terms  and  t  onditions 
under  which  they  may  become  part  of 
a  settlement.  The  primary  purpose  of 
this  Policy  is  to  encourage  and  obtain 
environmental  and  public  health 
protection  and  improvements  that  may 
not  otherwise  have  occurred  without  the 
settlement  incentives  provided  by  this 
PoUcy. 

In  settling  enforcement  actions,  EPA 
requires  alleged  violators  to  promptly 
cease  the  violations  and.  to  the  extent 
feasible,  remediate  any  harm  caused  by 
the  violations.  EPA  also  seeks 
substantial  monetary  penalties  in  order 
to  deter  noncompliance.  Without 
penalties,  regulated  entities  would  have 
an  incentive  to  delay  compliance  until 
they  are  caught  and  ordered  to  comply. 
Penalties  promote  environmental 
compliance  and  help  protect  public 
health  by  deterring  future  violations  by 
the  same  violator  and  deterring 
violations  by  other  members  of  the 
regulated  community  Penalties  help 
ensure  a  national  level  playmg  field  by 
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ensuring  that  violators  do  not  obtain  an 
unfair  economic  advantage  over  their 
competitors  who  made  the  necessary 
expenditures  to  comply  on  time. 
Penalties  also  encourage  regulated 
entities  to  adopt  pollution  prevention 
and  recycling  techniques  in  order  to 
minimize  their  pollutant  discharges  and 
reduce  their  potential  liabihties. 

Statutes  aaministered  by  EPA 
generally  contain  penalty  assessment 
critena  that  a  court  or  administrative 
law  judge  must  consider  in  determining 
an  appropriate  penalty  at  trial  or  a 
hearing.  In  the  settlement  context,  EPA 
generally  follows  these  cnteria  in 
exercising  its  discretion  to  establish  an 
appropriate  settlement  penalty.  In 
establishing  an  appropriate  penalty. 
EPA  considers  such  factors  as  the 
economic  benefit  associated  with  the 
violations,  the  gravity  or  seriousness  of 
the  violations,  and  prior  history-  of 
violations.  Evidence  of  a  violators 
commitment  and  ability  to  perform  a 
SEP  is  also  a  relevant  factor  for  EPA  to 
consider  in  establishing  an  appropriate 
settlement  penalty.  All  else  being  equal, 
the  final  settlement  penalty  will  be 
lower  for  a  violator  who  agrees  to 
perform  an  acceptable  SEP  compared  to 
the  violator  who  does  not  agree  to 
perform  a  SEP 

The  Agency  encourages  the  use  of 
SEPs  that  are  consistent  with  this 
PoUcy.  SEPs  may  not  be  appropriate  in 
settlement  of  all  cases,  but  they  are  an 
important  part  of  EPA's  enforcement 
program.  While  penalties  play  an 
important  role  in  environmental 
protection  by  deterring  violations  and 
creating  a  level  playing  field.  SEPs  can 
play  an  additional  role  in  securing 
significant  environmental  or  public 
health  protection  and  improvements. 
SEPs  may  be  particularly  appropriate  to 
further  the  objectives  in  the  statutes 
EPA  administers  and  to  achieve  other 
poUcy  goals,  including  promoting 
pollution  prevention  and  environmental 
justice. 

2.  Pollution  Prevention  and 
Environmental  fustice 

The  Pollution  Prevention  Act  of  1990 
(42  use   13101  et  seq  .  November  5. 
1990)  identifies  an  environmental 
management  hierarchy  in  which 
pollution  "should  be  prevented  or 
reduced  whenever  feasible;  pollution 
that  cannot  be  prevented  should  be 
recycled  in  an  environmentally  safe 
manner  whenever  feasible;  pollution 
that  cannot  be  prevented  or  recycled 
should  be  treated  in  an  environmentally 
safe  manner  whenever  feasible;  and 
disposal  or  other  release  into  the 
environment  should  be  emploved  onlv 
as  a  last  resort  •    •    * "  (42  U.S.C  13103). 


Selection  and  evaluation  of  proposed 
SEPs  should  be  conducted  generally  in 
accordance  with  this  hierarchy  of 
environmental  management,  i.e  ,  SEPs 
involving  pollution  prevention 
techniques  are  preferred  over  other 
types  of  reduction  or  control  strategies 
and  this  can  be  reflected  in  the  degree 
of  consideration  accorded  to  a 
defendant/respondent  before  calculation 
of  the  final  monetarv'  penalty 

Further,  there  is  an  acknowledged 
concern,  expressed  in  Executive  Order 
12898  on  environmental  justice,  that 
certain  segments  of  the  nation's 
population,  i.e  .  low-income  and/or 
minority  populations,  are 
disproportionately  burdened  by 
pollutant  exposure  Emphasizing  SEP« 
in  communities  where  environmental 
justice  concerns  are  present  helps 
ensure  that  persons  who  spend 
significant  portions  of  their  time  in 
areas,  or  depend  on  food  and  water 
sources  located  near,  where  the 
violations  occur  would  be  protected 
Because  environmental  lustire  is  not  a 
specific  technique  or  process  but  an 
overarching  goal,  it  is  not  listed  as  a 
particular  SEP  categorv';  but  EPA 
encourages  SEPs  in  communities  where 
environmental  justice  mav  be  an  issue. 

3.  Usmg  this  Policy 

In  evaluating  a  proposed  project  to 
determine  if  it  qualifies  as  a  SEP  and 
then  determining  how  much  penalty 
mitigation  is  appropriate,  .Agency 
enforcement  and  compliance  personnel 
should  use  the  following  five-step 
process: 

(1)  Ensure  that  the  project  meets  the 
basic  definition  of  a  SEP  (Section  B) 

(2)  Ensure  that  all  legal  guidelines, 
including  nexus,  are  satisfied.  (Section 
C) 

(3)  Ensure  that  the  project  fits  within 
one  (or  more)  of  the  designated 
categones  of  SEPs.  (Section  D) 

(4)  Determine  the  appropriate  amount 
of  penaltv  mitigation   (Section  E) 

(5)  Ensure  that  the  project  satisfies  all 
of  the  implementation  and  other 
criteria.  (Sections  F,  G.  H  I  and  J) 

4  Applicability 

This  Policy  revises  and  hereby 
supersedes  the  February  12,  1991  Policy 
on  the  Use  nf  Supplemental 
Environmental  Projects  in  EPA 
Settlements  and  the  May  1995  Interim 
Revised  Supplemental  Environmental 
Projects  Policy.  This  Policy  applies  to 
settlements  of  ail  tivii  judicial  and 
administrative  actions  filed  after  the 
effective  date  of  this  Policy,  and  to  all 
pending  cases  in  which  the  government 
has  not  reached  agreement  in  principle 


with  the  alleged  violator  on  the  specific 
terms  of  a  SHIP 

This  Policy  applies  to  all  civil  judicial 
and  administrative  enforcement  actions 
taken  under  the  authority  of  the 
environmental  statutes  and  regulations 
that  EPA  administers.  It  also  may  be 
used  bv  EP.^  a.nd  tn.e  !>partment  of 
justice  in  reviewing  proposed  SEPs  in 
settlement  of  citizen  suits.  This  Policy 
also  applies  to  federal  agencies  that  are 
liable  for  the  payment  of  civil  penalties. 
Claims  for  stipulated  penalties  for 
violations  of  consent  decrees  or  other 
settlement  agreements  may  not  be 
mitigated  by  the  use  of  SET'S, ' 

This  is  a  settlement  Policy  and  thus  is 
not  intended  for  use  by  EPA, 
defendants,  respondents,  courts  or 
administrative  law  judges  at  a  bearing  or 
in  a  trial  Further,  whether  the  Agency 
decides  to  accept  a  proposed  SEP  as  part 
of  a  settlement,  and  the  amount  of  any 
penalty  mitigation  that  may  be  given  for 
a  particular  SEP.  is  purely  within  EP.^'s 
discretion  Even  though  a  project 
appears  to  satisfy  all  of  the  provisions 
of  this  Policy.  EP.^  may  decide,  for  one 
or  mcT?  reasons,  that  a  SEP  is  not 
appropriate  (e.g..  the  cost  of  reviewing 
a  SEP  proposal  is  excessive,  the 
oversight  costs  of  the  SEP  may  be  too 
high,  the  defendant/respondent  may  not 
have  the  ability  or  reliabiUty  to 
complete  the  proposed  SEP,  or  the 
deterrent  value  of  the  higher  penalty 
amount  outweighs  the  benefits  of  the 
proposed  SEP) 

This  Policy  establishes  a  framework 
for  EPA  to  use  in  exercising  its 
enforcement  discretion  in  determining 
appropriate  settlements.  In  some  casea, 
application  of  this  Policy  may  not  be 
appropriate,  in  whole  or  part.  In  such 
cases,  the  litigation  team  may.  with  the 
advance  approval  of  Headquarters,  use 
an  alternative  or  modified  approach. 

B   Definition  and  Kev  Characterisitica 
of  a  SEP 
Supplemental  environmental  projects 

a--  ;-:t'r:::t'C.  ii'-  ENVtRONMCNTAUY 

BENEROAt  PROJECTS  which  a  defendant/ 
respondent  agrees  to  undertake  IN 


'  In  extraordinary  circiunstancat,  the  Astisunt 
Administrator  may  consider  mitigating  potential 
stipulated  penalty  liability  using  SEPs  where:  (1) 
Despite  the  circunutances  giving  rise  to  the  claim 
for  stipulated  penalties,  the  violator  has  the  ability 
and  intention  to  comply  with  a  new  tertlemeot 
agreement  obligation  to  implement  the  SEP:  (2) 
there  is  no  negative  impact  on  the  deterrent 
purpose*  of  stipulated  penalties;  and  (3)  the 
settlement  agreement  establishes  a  range  for 
stipulated  penalty  liability  for  the  violations  at 
issue.  For  example,  if  a  respondent/defendant  baa 
violated  a  settlement  agreement  which  provide* 
that  a  violation  of  X  requLremeni  sub)ects  it  to  a 
stipulated  pertalty  between  SI. 000  and  SS.OOO,  than 
tne  Agency  may  consider  SEPs  in  determining  the 
specific  penalty  amount  that  should  be  demanded. 
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SETTLEMENT  O^  AN  ENFORCEMENT  ACTION, 
but  which  the  defendant/respondent  is 
not  otherwise  legally  required  to 
perform  The  three  bolded  key  parts  of 
this  definition  are  elaborated  below. 

Environmentally  beneficial  me«ms  a 
SEP  must  improve,  protect,  or  reduce 
risks  to  pubUc  health,  or  the 
environment  at  large.  While  in  some 
cases  a  SEP  may  provide  the  alleged 
violator  with  certain  benefits,  there 
must  be  no  doubt  that  the  project 
primarily  benefits  the  public  health  or 
the  environment. 

In  settlement  of  an  enforcement 
action  means  (1)  EPA  has  the 
opportunity  to  help  shape  the  scope  of 
the  project  before  it  is  implemented:  and 
(2)  the  project  is  not  commenced  until 
after  the  Agency  has  identified  a 
violation  (e.g..  issued  a  notice  of 
violation,  administrative  order,  or 
complaint).' 

Not  otherwise  legally  required  to 
perform  means  the  project  or  activity  is 
not  required  by  any  federal,  state  or 
local  law  or  regulation  Further.  SEPs 
cannot  include  actions  which  the 
defendant/respondent  is  likely  to  be 
reauired  to  perform; 

(a)  As  injunctive  relief '  in  the  instant 
case: 

(b)  As  injunctive  relief  in  another 
legal  action  EPA.  or  another  regulatory 
agency  could  bring: 

(c)  As  part  of  an  existing  settlement  or 
order  in  another  legal  action:  or.  d)  By 

a  state  or  local  requirement. 

SEPs  may  include  activities  which  the 
defendant/respondent  will  become 
legally  obligated  to  undertake  two  or 
more  years  in  the  future,  if  the  project 
%^11  result  in  the  facility  coming  into 
compliance  earlier  than  the  deadline. 
Such  "accelerated  compliance"  projects 
are  not  allowable,  however,  if  the 
regulation  or  <ttatute  provides  a  benefit 
(e.g.,  a  higher  emission  limit)  to  the 


'Sine*  (he  primary  purpoM  of  thU  Policy  b  to 
obuin  anvixonmantal  or  public  tw«tlh  banaftu  lh«t 
may  not  luv*  occurrsd  "but  for"  tha  Mttlamant. 
projaclt  which  ih«  dafandant  has  pravtoutly 
comminad  to  parform  or  hava  baan  itartad  bafora 
tha  Agancy  ha*  idantlflad  i  violation  ara  not 
aligibla  as  SEP*.  Protacti  which  hava  baan 
conunitlad  to  or  Martad  bafora  iha  idantlflcalion  of 
•  violation  may  mlligata  the  panalty  m  othar  ways. 
Depanding  on  the  ipacific*.  if  i  ragulatad  antlty  had 
Initlalad  anvironmantally  banaflcial  projacts  bafora 
tha  anforcamant  procaaa  commancad.  tha  initial 
panalty  calculation  could  b«  lowar  due  to  the 
•baanca  of  recalcitrance,  no  hiitory  of  other 
violation*,  good  Eiith  effort*,  lea*  tavarlty  of  tha 
violation*,  ur  a  ihorter  duration  of  the  violation*. 

'The  ttatutat  EPA  admlni«ten  generally  provide 
t  court  with  broad  authority  to  order  t  defendant 
to  caa*«  It*  violations,  take  necessary  steps  to 
prevent  future  violations,  and  lo  renHtdiata  any 
narm  cauaad  by  the  violations.  If  a  court  i«  likely 
to  order  a  defendant  to  perform  a  specific  activity 
In  a  particular  case,  such  an  activity  doe*  not 
qualify  as  a  SEP 


defendant/respondent  for  early 
compliance. 

Also,  the  performance  of  a  SEP 
reduces  neither  the  stnngency  nor 
timeliness  requirements  of  Federal 
environmental  statutes  and  regulations 
Of  course,  performance  of  a  SEP  does 
not  alter  the  defendant/ respondent's 
obligation  to  remedy  a  violation 
expeditiously  and  return  to  compliance 

C  Legal  Guidelines 

EPA  has  broad  discretion  to  settle 
cases,  including  the  discretion  to 
include  SEPs  as  an  appropriate  part  of 
the  settlement.  The  legal  evaluation  of 
whether  a  proposed  SEP  is  within  EPAs 
authority  and  consistent  with  all 
statutory  and  Constitutional 
requirements  may  be  a  complex  task. 
Accordingly,  this  Policy  uses  five  legal 
guidelines  to  ensure  that  our  SEPs  are 
within  the  Agency's  and  a  federal 
court's  authority,  and  do  not  rtin  afoul 
of  any  Constitutional  or  statutory 
requirements.* 

1.  A  project  cannot  be  inconsistent 
with  any  provision  of  the  underlying 
statutes. 

2.  All  projects  must  advance  at  least 
one  of  the  objectives  of  the 
environmental  statutes  that  are  the  basis 
of  the  enforcement  action  and  must 
have  adequate  nexus.  Nexus  is  the 
relationship  between  the  violation  and 
the  proposed  project.  This  relationship 
exists  only  if 

a.  The  project  is  designed  to  reduce 
the  likelihood  that  similar  violations 
will  occur  in  the  future:  or 

b.  The  project  reduces  the  adverse 
impact  to  public  health  or  the 
environment  to  which  the  violation  at 
issue  contributes,  or 

c.  The  project  reduces  the  overall  risk 
to  public  health  or  the  environment 
potentially  affected  by  the  violation  at 
issue. 

Nexus  is  easier  to  establish  if  the 
primary  impact  of  the  project  is  at  the 
site  where  the  alleged  violation 
occurred  or  at  a  different  site  in  the 
same  ecosystem  or  within  the 
immediate  geographic^  area.  Such  SEPs 
may  have  sufficient  nexus  even  if  the 
SEP  addresses  a  different  pollutant  in  a 
different  medium.  In  limited  cases, 
nexus  may  exist  even  though  a  project 


'These  legal  guideline*  are  based  on  federal  law 
as  it  applies  lo  EPA;  State*  may  hava  more  or  leas 
naxibiliiy  in  the  use  of  SEP*  depanding  on  their 
laws. 

'The  immediate  geographic  area  will  generally  t>e 
tha  are*  within  i  50  mile  radius  of  the  site  on  which 
the  violations  occurred.  Ecoayttem  or  geographic 
proximity  is  not  by  itself  a  sufficient  bests  for 
nexus,  t  pro)ect  must  alway*  *ati*fy  subparagraph 
a,  b.  or  c  in  the  definition  of  naxu*  In  some  cases, 
a  project  may  be  performed  at  a  facility  or  site  not 
owned  by  the  deiendant/respondant. 


will  involve  activities  outside  of  the 
United  Slates  *  The  cost  of  a  project  i-s 
not  relevant  to  whether  there  is 
adequate  nexus 

]   FP,*i  ma\  tuit  play  any  role  in 
managing  or  controlling  funds  that  may 
be  set  aside  or  es<Tow«*d  for 
performant  e  of  a  SEP  Nor  may  EPA 
retain  authority  to  manage  or  administer 
the  SEP  EP.^  may,  of  course  perform 
oversight  to  ensure  that  a  project  is 
implemented  pursuant  to  the  provisions 
of  the  settlement  and  have  legal 
recourse  if  the  SEP  is  not  adequately 
perfonned 

4  The  type  and  st  ope  of  each  project 
are  defined  in  the  signed  <«}ttlement 
agreement   This  means  the  "what 
where  arid  when    of  a  protect  are 
defined  by  the  settlement  agreement. 
Settlements  m  which  the  defendant/ 
respondent  agrees  to  spend  a  certain 
sum  of  money  on  a  project(s)  to  be 
defined  later  (after  EPA  or  the 
Department  of  justic*  signs  the 
settlement  agreement)  are  not  allowed. 

5  a   .*i  project  cannot  be  used  to 
satisfy  EP.A  s  statutory  obligation  or 
another  federal  agency's  obligation  to 
p>erform  a  particular  activity 
Conversely,  if  a  federal  statute  prohibits 
the  expenditure  of  federal  resources  on 
a  particular  activity,  EPA  cannot 
consider  pro)e<:ts  that  would  appear  to 
circumvent  that  prohibition 

b  A  project  may  not  provide  EP,\  or 
any  federcl  agency  with  additional 
resources  to  perform  a  particular 
activity  for  which  Congress  has 
specifically  appropriated  funds  .^ 
project  may  not  provide  fcP.^  with 
additional  resourtjes  to  perform  a 
particular  activity  for  whu  h  C^on^ress 
has  earmarked  funds  in  an 
appropriations  committee  report 
Further,  a  project  cannot  be  used  to 
satisfy  EPAs  statutory  or  earmark 
obligation,  or  another  federal  agency's 
statutory  obligation,  to  spend  funds  on 
a  particular  activity.  A  projed,  however, 
may  be  related  to  a  particular  activity 
for  which  Congress  has  specifically 
appropriated  or  earmarked  funds. 

c.  A  project  may  not  provide 
additional  resources  to  support  specific 
activities  performed  by  EPA  employees 
or  EPA  contractors.  For  example,  if  EPA 
has  developed  a  brochure  to  help  a 
segment  of  the  regulated  community 
comply  with  environmental 
requirements,  a  project  may  not  directly. 


*  All  pro|acts  which  would  include  activities 
out*ide  tha  U.S.  must  be  approved  in  advance  by 
Headquarters  and/or  the  Dafiartinent  of  justice.  See 
section  I 

'  Earmarks  ara  instructions  for  changa*  to  EPA't 
discretionary  budget  authority  made  by 
appropriations  committee  in  committee  reports  that 
the  Agency  generally  honors  as  a  matter  of  policy 
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or  indirectly,  provide  additional 
resources  to  revise,  copy  or  distribute 
the  brochure 

d.  .'X  project  may  not  provide  a  federal 
grantee  with  additional  funds  to 
perform  a  specific  task  identified  within 
an  assistance  agreement 

D.  Categories  of  Supplemental 
Environmental  Projects 

EP.A  tias  identified  .seven  specific 
categories  of  projects  which  may  qualify 
as  SEPs  In  order  for  a  proposed  project 
to  be  accepted  as  a  SEP.  it  must  satisfy 
the  requirements  of  at  least  one  category 
■plus  all  the  other  requirements 
established  in  this  Policy. 

1.  Public  Health 

A  public  health  project  provides 
diagnostic,  preventative  and/or  remedial 
components  of  human  health  care 
which  is  related  to  the  actual  or 
potential  damage  to  human  health 
caused  by  the  violation  This  may 
include  epidemiological  data  collection 
and  analysis,  medical  examinations  of 
potentially  affected  persons,  collection 
and  analysis  of  blood/fluid/  tissue 
samples,  medical  treatment  and 
rehabilitation  therapy 

Public  health  SEPs  are  acceptable 
only  where  the  primary  benefit  of  the 
project  is  the  population  that  was 
harmed  or  put  at  risk  by  the  violations. 

2.  Pollution  Prevention 

A  pollution  prevention  project  is  one 
which  reduces  the  generation  of 
pollution  through  "source  reduction,'" 
i.e.,  any  practice  which  reduces  the 
amount  of  any  hazardous  substance, 
pollutant  or  contaminant  entering  any 
waste  stream  or  otherwise  being 
released  into  the  environment,  prior  to 
recycling,  treatment  or  disposal.  (After 
the  pollutant  or  waste  stream  has  been 
generated,  pollution  prevention  is  no 
longer  possible  and  the  waste  must  be 
handled  by  appropriate  recycling, 
treatment,  containment,  or  disposal 
methods.) 

Source  reduction  may  include 
eguipment  or  technology  modifications, 
process  or  procedure  modifications, 
reformulation  or  redesign  of  products, 
substitution  of  raw  materials,  and 
improvements  m  housekeeping, 
maintenance,  training,  inventory 
control,  or  other  operation  and 
maintenance  procedures.  Pollution 
prevention  also  includes  any  project 
which  protects  natural  resources 
through  conservation  or  increased 
efficiency  in  the  use  of  energy,  water  or 
other  materials.  "In-process  recycling," 
wherein  waste  materials  produced 
during  a  manufacturing  process  are 
returned  directly  to  production  as  raw 


materials  on  site,  is  considered  a 
pollution  prevention  project 

In  all  cases,  for  a  project  to  meet  the 
definition  of  pollution  prevention,  there 
must  be  an  overall  decrease  in  the 
amount  and/or  toxicity  of  pollution 
released  to  the*nvironment,  not  merely 
a  transfer  of  pollution  among  media. 
This  decrease  may  be  achieved  directly 
or  through  increased  efficiency 
(conservation)  m  the  use  of  energy, 
water  or  other  materials.  This  is 
consistent  with  the  Pollution  Prevention 
Act  of  1990  and  the  Administrator's 
"Pollution  Prevention  Policy  Statement: 
New  Directions  for  Environmental 
Protection,"  dated  June  15,  1993. 

3.  Pollution  Reduction 

If  the  pollutant  or  waste  stream 
already  has  been  generated  or  released, 
a  pollution  reduction  approach — which 
employs  recycling,  treatment, 
containment  or  disposal  techniques — 
may  be  appropriate  A  pollution 
reduction  project  is  one  which  results  in 
a  decrease  in  the  amount  and/or  toxicity 
of  any  hazardous  substance,  pollutant  or 
contaminant  entering  any  waste  stream 
or  otherwise  being  released  into  the 
environment  by  an  operating  business 
or  facility  by  a  means  which  does  not 
qualify  as  "pollution  prevention."  This 
may  include  the  installation  of  more 
effective  end-of-process  control  or 
treatment  technology,  or  improved 
containment,  or  safer  disposal  of  an  " 
existing  pollutant  source.  Pollution 
reduction  also  includes  "out-of- process 
recycling,"  wherein  industrial  waste 
collected  after  the  manufacturing 
process  and/or  consumer  waste 
materials  are  used  as  raw  materials  for 
production  off-site. 

4.  Environmental  Restoration  and 
Protection 

An  environmental  restoration  and 

protection  project  is  one  which 
enhances  the  condition  of  the  ecosystem 
or  immediate  geographic  area  adversely 
affected,"*  These  projects  may  be  used  to 
restore  or  protect  natural  environments 
(such  as  ecosystems)  and  man-made 
environments,  such  as  facilities  and 
buildings.  This  category  also  includes 
any  protect  which  prolerts  the 
ecosystem  from  actual  or  potential 
damage  resulting  from  the  violation  or 
improves  the  overall  condition  of  the 
ecosystem,**  Examples  of  such  projects 


"  If  EPA  lacks  authority  to  require  repair  of  the 
damage  cauaed  by  the  violation,  then  repair  itself 
may  constitute  a  SEP. 

'Simply  preventing  new  disc.Ha.'ges  into  the 
ecosystem,  as  opp>o&ed  to  taking  affirmative  action 
directly  related  to  preserv  ing  existing  conditions  at 
a  property,  would  .^ot  co.".stitute  a  restoration  and 
protection  project,  but  may  fit  into  another  category 
such  as  pollution  prevention  or  pollution  reduction. 


include:  Restoration  of  a  wetland  in  the 
same  ecosystem  along  the  same  avian 
flyway  in  which  the  facility  is  located: 
or  purchase  and  management  of  a 
watershed  area  by  the  defendant/ 
respondent  to  protect  a  drinking  water 
supply  where  the  violation  (e.g.,  a 
reporting  violation)  did  not  directly 
damage  the  watershed  but  potentially 
could  lead  to  damage  due  to  unreported 
discharges.  This  category  also  includes 
projects  which  provide  for  the 
protection  of  endangered  species  (e.g., 
developing  conservation  programs  or 
protecting  habitat  critical  to  the  well- 
being  of  a  species  endangered  by  the 
violation). 

In  some  projects  where  a  defendant/ 
respondent  has  agreed  to  restore  and 
then  protect  certain  lands,  the  question 
arises  as  to  whether  the  project  may 
include  the  creation  or  maintenance  of 
certain  recreational  improvements,  such 
as  hiking  and  bicycle  trails.  The  costs 
associated  with  such  recreational 
improvements  may  be  included  in  the 
total  SEP  cost  provided  they  do  not 
impair  the  environmentally  beneficial 
purposes  of  the  project  and  they 
constitute  only  an  incidental  portion  of 
the  total  resources  spent  on  the  project. 

In  some  projects  where  the  parties 
intend  that  the  property  be  protected  so 
that  the  ecological  and  pollution 
reduction  purposes  of  the  land  are 
maintained  in  perpetuity,  the 
defendant/respondent  may  sell  or 
transfer  the  land  to  another  party  with 
the  established  resources  and  exj>ertise 
to  perform  this  function,  such  as  a  state 
park  authority.  In  some  cases,  the  U.S. 
Fish  and  Wildlife  Service  or  the 
National  Park  Service  may  be  able  to 
perform  this  function. '° 

With  regard  to  man-made 
environments,  such  projects  may 
involve  the  remediation  of  facihties  and 
buildings,  provided  such  activities  are 
not  otherwise  legally  required.  Hxis 
includes  the  removal/mitigation  of 
contaminated  materials,  such  as  soils, 
asbestos  and  lead  paint,  which  are  a 
continuing  source  of  releases  and/ or 
threat  to  individuals. 

5.  Assessments  and  Audits 

Assessments  and  audits,  if  they  are 
not  otherwise  available  as  injunctive 
relief,  are  potential  SEPs  under  this 
category.  There  are  three  types  of 
projects  in  this  category:  a.  Pollution 
prevention  assessments;  b. 
environmental  quality  assessments;  and 


'"These  federal  agencies  have  explicit  statutory 
authority  to  accept  gifts  of  land  and  money  in 
certain  circumstances.  All  project*  with  tJiMe 
federal  agencies  must  be  reviewed  and  approved  in 
advance  by  legal  counsel  in  the  agency,  usually  tha 
Solicitor's  Office  in  the  Oeparunant  of  tha  Interior. 
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c.  compliance  audits.  These  assessments 
and  audits  are  only  acceptable  as  SEPs 
when  the  defendant/respondent  agrees 
to  provide  EPA  with  a  copy  of  the 
report.  The  results  may  be  made 
available  to  the  public,  except  to  the 
extent  they  constitute  conndential 
business  information  pursuant  to  40 
CFR  Dart  2.  subpart  B 

a.  Pollution  prevention  assessments 
are  systematic,  internal  reviews  of 
specific  processes  and  operations 
designed  to  identify  and  provide 
information  about  opportunities  to 
reduce  the  use.  production,  and 
generation  of  toxic  and  hazardous 
materials  and  other  wastes  To  be 
eligible  for  SEPs.  such  assessments  must 
be  conducted  using  a  recognized 
pollution  prevention  assessment  or 
waste  minimization  procedure  to  reduce 
the  likelihood  of  future  violations. 
Pollution  prevention  assessments  are 
acceptable  as  SEPs  without  an 
implementation  commitment  by  the 
defendant/respondent.  Implementation 
is  not  required  because  drafting 
implementation  requirements  before  the 
results  of  an  assessment  are  known  is 
difficult  Further,  many  of  the 
implementation  recommendations  may 
constitute  activities  that  are  in  the 
defendant/respondent's  own  economic 
interest. 

b.  Environmental  quality  assessments 
are  investigations  of:  The  condition  of 
the  environment  at  a  site  not  owned  or 
operated  by  the  defendant/respondent: 
the  environment  impacted  by  a  site  or 

a  facility  regardless  of  whether  the  site 
or  facility  is  owned  or  operated  by  the 
defendant/respondent:  or  threats  to 
human  health  or  the  environment 
relating  to  a  site  or  a  facility  regardless 
of  whether  the  site  or  facility  is  owned 
or  operated  by  the  defendant/ 
respondent.  These  include,  but  are  not 
limited  to:  investigations  of  levels  or 
sources  of  contamination  in  any 
environmental  media  at  a  site;  or 
monitoring  of  the  air.  soil,  or  water 
quality  surrounding  a  site  or  facility.  To 
be  eligible  as  SEPs,  such  assessments 
must  be  conducted  in  accordance  with 
recognized  protocols,  if  available, 
applicable  to  the  type  of  assessment  to 
be  undertaken.  Expanded  sampling  or 
monitoring  by  a  defendant/respondent 
of  its  own  emissions  or  operations  does 
not  qualify  as  a  SEP  to  the  extent  it  is 
ordinarily  available  as  injunctive  relief. 

Environmental  quality  assessment 
SEPs  may  not  be  performed  on  the 
following  types  of  sites:  sites  that  are  on 
the  National  Priority  List  under 
CERCLA  section  105.  40  CFR  part  300. 
appendix  B;  sites  that  would  qualify  for 
an  EPA  removal  action  pursuant  to 
CERCLA  section  104(al  and  the  National 


Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan.  40  CFT*  300  415:  and 
sites  for  which  the  defendant/ 
respondent  or  another  party  would 
likely  be  ordered  to  perform  a 
remediation  activity  pursuant  to 
CERCLA  section  106.  RCRA  section 
7003.  RCRA  3008(h).  CWA  section  311. 
or  another  federal  law. 

c.  Environmental  compliance  audits 
are  independent  evaluations  of  a 
defendant/respondent's  compliance 
status  with  environmental  requirements. 
Credit  is  only  given  for  the  costs 
associated  with  conducting  the  audit. 
While  the  SEP  should  require  all 
violations  discovered  by  the  audit  to  be 

firomptly  corrected,  no  credit  is  given 
or  remedying  the  violation  since 
persons  are  required  to  achieve  and 
maintain  compliance  with 
environmental  requirements.  In  general, 
compliance  audits  are  acceptable  as 
SEPs  only  when  the  defendant/ 
respondent  is  a  small  business  or  small 
community."  '^ 

6.  Envimnmental  Compliance 
Promotion 

An  environmental  compliance 
promotion  project  provides  training  or 
technical  support  to  other  members  of 
the  regulated  community  to:  (1)  Identify, 
achieve  and  maintain  compliance  with 
applicable  statutory  and  regulatory 
requirements  or  (2)  go,  beyond 
compliance  by  reducing  the  generation, 
release  or  disposal  of  pollutants  beyond 
legal  requirements  For  these  types  of 
projects,  the  defendant/respondent  may 
lack  the  experience,  knowledge  or 
ability  to  implement  the  project  itself. 
and.  if  so.  the  defendant/respondent 
should  be  required  to  contract  with  an 
appropriate  expert  to  develop  and 
implement  the  compliance  promotion 
project.  Acceptable  projects  may 
include,  for  example,  producing  a 
seminar  directly  related  to  correcting 
widespread  or  prevalent  violations 
within  the  defendant/respondent's 
economic  sector. 

Environmental  compliance  promotion 
SEPs  are  acceptable  only  where  the 
primary  impact  of  the  project  is  focused 
on  the  same  regulatory  program 


' '  For  purposes  of  (hit  Policy,  a  tnull  business  is 
owned  try  a  person  or  another  entity  that  employs 
100  or  fewer  individuals.  Small  businesses  could  be 
individuals,  privately  held  corporations,  fanners, 
landowners,  partnerships  and  others.  A  small 
community  is  one  comprised  of  fewer  than  2.S00 
persoru. 

"Since  most  Urge  companies  routinely  conduct 
compliance  audits,  to  mitigate  penalties  for  such 
audits  would  reward  violators  for  performing  an 
activity  that  most  companies  already  do.  In 
contrast,  these  audits  are  not  commonly  done  by 
small  businesses,  perhaps  because  such  audits  may 
be  too  expensive. 


requirements  which  were  violated  and 
where  EPA  has  reason  to  believe  that 
compliance  in  the  sector  would  be 
significantly  advam.ed  by  the  proposed 
project.  For  example,  if  the  alle^^ed 
violations  involved  Clean  Water  .\ct 
pretreatment  violations,  the  compliance 
promotion  SEP  must  be  diretled  at 
ensuring  compliance  with  pretreatment 
requirements  Environmental 
compliance  promotion  .SEPs  are  subiect 
to  special  approval  requirements  per 
Section  I  below 

7  Emergency  Planning  and 
Preparedness 

An  emergency  planning  and 
preparedness  projeit  provides 
assistance — such  as  (  oniputers  and 
software,  communication  systems, 
chemical  emission  detection  and 
inactivation  equipment,  H.-\7.MAT 
equipment,  or  training — to  a  responsible 
state  or  local  emergency  response  or 
planning  entity.  This  is  to  enable  these 
organizations  to  fulfill  their  obligations 
under  the  Emergency  Flanr.ing  and 
Community  Right-to-Know  Act  (EPCRA) 
to  collect  information  to  assess  the 
dangers  of  hazardous  chemK;als  present 
at  facilities  within  their  lurisdiction,  to 
develop  emergency  response  plans,  to 
train  emergency  response  personnel  and 
to  better  respond  to  chemical  spills. 

EPCRA  requires  regulated  sources  to 
provide  information  on  chemu^al 
production,  storage  and  use  to  State 
Emergency  Response  Commissions 
(SERCs),  Local  Emergency  Planning 
Committees  (LEPCs)  and  Local  Fire 
Departments  (LFDs).  This  enables  states 
and  local  communities  to  plan  for  and 
respond  effectively  to  chemK;al 
accidents  and  inform  potentially 
affected  citizens  of  the  risks  posed  by 
chemicals  present  in  their  communities, 
thereby  enabling  them  to  protect  the 
environment  or  ecosystems  which  could 
be  damaged  by  an  accident.  Failure  to 
comply  with  EPCRA  impairs  the  ability 
of  states  and  local  communities  to  meet 
their  obligations  and  places  emergency 
response  personnel,  the  public  and  the 
environment  at  risk  from  a  chemical    ^ 
release. 

Emergency  planning  and 
preparedness  SEPs  are  acceptable  where 
the  primary  impact  of  the  project  is 
within  the  same  emergency  planning 
district  or  state  affected  by  the 
violations  and  EPA  has  not  previously 
provided  the  entity  with  financial 
assistance  for  the  same  purposes  as  the 
proposed  SEP.  Further,  this  type  of  SEP 
is  allowable  only  when  the  SEP  involves 
non-cash  assistance  and  there  are 
violations  of  EPCRA.  or  reporting 
violations  under  CERCLA  section  103, 
or  CAA  section  1 12(r).  or  violations  of 
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other  emergency  planning,  spill  or 
release  requirements  alleged  in  the 
complaint. 

8.  Other  Types  of  Projects 

Projects  determined  bv  the  case  team 
to  have  environmental  merit  which  do 
not  fit  within  at  least  one  of  the  seven 
categories  above  but  that  are  otherwise 
fully  consistent  with  all  other 
provisions  of  this  Policy,  mav  be 
accepted  with  the  advance  approval  of 
the  Office  of  Enforcement  and 
Compliance  Assurance. 

9.  Projects  Which  Are  \'ot  Acceptable  as 
SEPs 

The  following  are  examples  of  the 
types  of  projects  that  are  not  allowable 
as  SEPs: 

a.  Genera!  public  educational  or 
public  environmental  awareness 
projects,  e.g..  sponsoring  public 
seminars,  conducting  tours  of 
environmental  controls  at  a  facility, 
promoting  recycling  in  a  community; 

b.  Contributions  to  environmental 
research  at  a  college  or  university; 

c.  Conducting  a  proiec;!.  which, 
though  beneficial  to  a  community,  is 
unrelated  to  environmental  protection, 
e.g.,  making  a  contribution  to  a  non- 
profit, public  interest,  environmental,  or 
other  charitable  organization,  or 
donating  playground  equipment; 

d.  Studies  or  assessments  without  a 
requirement  to  address  the  problems 
identified  m  the  studv  (except  as 
provided  for  in  §D.5  above); 

e.  Projects  which  the  defendant/ 
respondent  will  undertake,  in  whole  or 
part,  with  low-interest  federal  loans, 
federal  contracts,  federal  grants,  or  other 
forms  of  federal  financial  assistance  or 
non-financial  assistance  (e.g.,  loan 
guarantees) 

E.  Calculation  of  the  Final  Penalty 

Substantial  penalties  are  an  important 
part  of  any  settlement  for  legal  and 
policy  reasons  Without  penalties  there 
would  be  no  deterrence,  as  regulated 
entities  would  have  little  incentive  to 
comply.  Additionally,  penalties  are 
necessary  as  a  matter  of  fairness  to  those 
regulated  entities  that  make  the 
necessary  expenditures  to  comply  on 
time:  Violators  should  not  be  allowed  to 
obtain  an  economic  advantage  over  their 
competitors  who  complied. 

As  a  general  rule,  the  net  costs  to  be 
incurred  by  a  violator  in  performing  a 
SEP  may  be  considered  as  one  factor  in 
determining  an  appropriate  settlement 
amount.  In  settlements  in  which 
defendant/respondents  commit  to 
conduct  a  SEP.  the  final  settlement 
penalty  must  equal  or  exceed  either:  (a) 
The  economic  benefit  of  noncompliance 


plus  W  percent  of  the  gravity 
component,  or  ibl  25  percent  of  the 
gravity  component  only:  whichever  is 
greater. 

Calculating  the  final  penalty  in  a 
settlement  which  includes  a  SEP  is  a 
five  step  process.  Each  of  the  five  steps 
is  explained  below.  The  five  steps  are 
also  summarized  in  the  penalty 
calculation  worksheet  attached  to  this 
Policy. 

Step  1 ,  Settlement  Amount  Without  a 
SEP 

a.  The  applicable  EPA  penalty  policy 
is  used  to  calculate  the  economic  benefit 
of  noncompliance. 

b.  The  applicable  EPA  penalty  policy 
is  used  to  calculate  the  gravity 
component  of  the  penalty.  The  gravity 
component  is  all  of  the  penalty  other 
than  the  identifiable  economic  benefit 
amount,  after  gravity  has  been  adjusted 
by  all  other  factors  in  the  penalty  policy 
(e.g.,  audits,  good  faith,  litigation 
considerations),  except  for  the  SEP. 

c  The  amounts  in  steps  l.a  and  b  are 
added.  This  sum  is  the  minimum 
amount  that  would  be  necessary  to 
settle  the  case  without  a  SEP. 

Step  2:  Minimum  Penalty  Amount  With 
a  SEP 

The  minimum  penalty  amount  must 
equal  or  exceed  the  economic  benefit  of 
noncompliance  plus  10  percent  of  the 
gravity  component,  or  25  percent  of  the 
gravity  component  only,  whichever  is 
greater  The  minimum  penalty  amount 
is  calculated  as  follows: 

a.  Calculate  10  percent  of  gravity 
(multiply  amount  in  step  l.b  by  0.1). 

b.  Add  economic  benefit  (amount  in 
step  la)  to  amount  in  step  2. a. 

c.  Calculate  25  percent  of  gravity 
(multiply  amount  m  step  l.b  by  0.25). 

d.  Identify  the  minimum  penalty 
amount:  the  greater  of  step  2.c  or  step 
2.b.'3 

Step  3.  Calculate  the  SEP  Cost 

The  net  present  after-tax  cost  of  the 
SEP,  hereinafter  called  the  -SEP  COST," 
is  the  maximum  amount  that  EPA  may 
take  into  consideration  in  determining 
an  appropriate  penalty  mitigation  for 
performance  of  a  SEP  In  order  to 
facilitate  evaluation  of  the  SEP  COST  of 
a  proposed  project,  the  Agency  has 
developed  a  computer  model  called 
PRO[ECT  ^  There  are  three  types  of 


costs  that  may  be  associated  with 
performance  of  a  SEP  (which  are 
entered  into  the  PROJECT  model): 
capital  costs  (e.g.,  equipment, 
buildings);  one-time  nondepreciable 
costs  (e.g.,  removing  contaminated 
materials,  purchasing  land,  developing  a 
compliance  promotion  seminar);  and 
annual  operation  costs  and  savings  (e.g.. 
labor,  chemicals,  water,  power,  raw 
materials)." 

To  use  PROJECT,  the  Agency  needs 
reliable  estimates  of  the  costs  associated 
with  a  defendant/respondent's 
performance  of  a  SEP.  as  well  as  any 
savings  due  to  such  factors  as  energy 
efficiency  gains,  reduced  materials 
costs,  reduced  waste  disposal  costs,  or 
increases  in  productivity.  For  example, 
if  the  annual  expenditures  in  labor  and 
materials  of  operating  a  new  waste 
recycling  process  is  $100,000  per  year, 
but  the  new  process  reduces  existing 
hazardous  waste  disposal  exjjenditures 
by  $30,000  per  year,  the  net  cost  of 
$70,000  is  entered  into  the  PROJECT 
model  (variable  4). 

In  order  to  run  the  PROJECT  model 
properly  (i.e..  to  produce  a  reasonable 
estimate  of  the  net  present  after-tax  cost 
of  the  project),  the  number  of  years  that 
annual  operation  costs  or  savings  will 
be  expended  in  performing  the  SEP 
must  be  specified.  At  a  minimum,  the 
defendant/ respondent  must  be  required 
to  implement  the  project  for  the  same 
number  of  years  used  in  the  PROJECT 
model  calculation.  (For  example,  if  the 
settlement  agreement  requires  the 
defendant/respondent  to  operate  the 
SEP  equipment  for  two  years,  two  years 
should  be  entered  as  the  input  for 
number  of  years  of  annual  expense  in 
the  PROJECT  model.)  If  certain  costs  or 
savings  appear  speculative,  they  should 
not  be  entered  into  the  PROJECT  model. 
The  PROJECT  model  is  the  primary 
method  to  determine  the  SEP  COST  for 
purposes  of  negotiating  settlements. " 


"Pursuant  to  the  February  1995  Revised  Interim 
Clean  Water  Act  Settlement  Penalty  Policy,  section 
V,  a  smaller  minimum  penalty  amount  may  be 
allowed  for  a  municipality. 

"A  copy  of  t.he  PROJECT  computer  program 
software  and  PROJECT  User's  Manual  may  be 
purchased  by  calling  the  National  Technology 
Information  Service  at  (800)  553-6847,  and  asking 


for  Document  «nB  96-500408GE1,  or  they  may  b* 
downloaded  from  the  World  Wide  Web  at  "http:/ 
/www. epa.gov/oeca/ models/". 

"The  PROJECT  caJculated  SEP  Cost  is  a 
reasonable  estimate,  and  not  an  exact  after-tax 
calculation.  PROJECT  does  not  evaluate  the 
potential  for  market  benefits  which  may  accrue 
with  the  performance  of  a  SEP  (e.g.,  increased  sales 
of  a  product.  Improved  corporate  public  image,  or 
improved  employee  morale).  Nor  does  it  consider 
costs  imposed  on  the  government,  such  as  the  cost 
to  the  Agency  for  oversight  of  the  SEP.  or  the 
burden  of  a  lengthy  negotiation  with  a  defendant/ 
respondent  who  does  not  propose  a  SEP  until  late 
in  the  settlement  process:  such  factors  may  be 
considered  in  determining  a  mitigation  percentage 
rather  than  in  calculating  after-tax  cost. 

"■  See  PROJECT  Users  Manual.  January  1995.  If 
the  PROJECT  model  appears  inappropriate  to  a 
particular  fact  situation,  EPA  Headquarters  should 
be  consulted  to  identify  an  alternative  approach. 
For  example.  PROJECT  does  not  readily  calculate 
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EF  lot  offer  tax  dilvicu  uii 

whet:.;    .;  .L^ulaled  entity  may  deduct 
SEP  expenditures  from  its  income  taxes. 
If  a  defendant/ respondent  states  that  it 
will  not  deduct  the  cost  of  a  SEP  from 
its  taxes  and  it  is  willing  to  commit  to 
this  in  the  settlement  document,  and 
provide  the  Agency  with  certification 
upon  completion  of  the  SEP  that  it  has 
not  deducted  the  SEP  expenditures,  the 
PRO[ECT  model  calculation  should  be 
adjusted  to  calculate  the  SEP  Cost 
without  reductions  for  taxes.  This  is  a 
simple  adjustment  to  the  PROJECT 
model:  just  enter  a  zero  for  variable  7. 
the  marginal  tax  rate.  If  a  business  is  not 
willing  to  make  this  commitment,  the 
marginal  tax  rate  in  variable  7  should 
not  be  set  to  zero;  rather  the  default 
settings  (or  a  more  precise  estimate  of 
the  business'  marginal  tax  rates)  should 
be  used  in  variable  7. 

If  the  PROJECT  model  reveals  that  a 
project  has  a  negative  cost  during  the 
period  of  performance  of  the  SEP.  this 
means  that  it  represents  a  positive  cash 
flow  to  the  defendant/respondent  and  is 
a  profitable  project  Such  a  project  is 
generally  not  acceptable  as  a  SEP.  If  a 
proje<.t  generates  a  profit,  a  defendant/ 
respondent  should,  and  probably  will. 
based  on  its  own  economic  interests, 
implement  the  project.  While  EPA 
encourages  regulated  entities  to 
undertake  environmentally  beneficial 
projects  that  are  economically 
profitable.  EPA  does  not  believe 
violators  should  receive  a  bonus  in  the 
form  of  penalty  mitigation  to  undertake 
such  projects  as  p^rt  of  an  enforcement 
action.  EPA  does  not  offer  subsidies  to 
complying  companies  to  undertake 
profitable  environmentally  beneficial 
projects  and  it  would  thus  be 
inequitable  and  perverse  to  provide 
such  subsidies  only  to  violators.  In 
addition,  the  primary  goal  of  SEPs  is  to 
secure  a  favorable  environmental  or 
public  health  outcome  which  would  not 
have  occurred  but  for  the  enforcement 
case  settlement.  To  allow  SEP  penalty 
mitigation  for  profitable  projects  would 
thwart  this  goal. >^ 


the  coti  of  an  •ccaleratsd  compliinca  SEP.  The  cx»t 
of  such  •  SEP  ii  only  iha  •ddillorut  cost  auociatad 
with  doing  the  prot«ct  aarly  (ahead  of  tha  ragulatory 
raqulramant)  and  it  naed*  lo  b»  calculated  in  a 
(lightly  different  manner  Please  consult  with  the 
OfRce  Of  Regulatory  Enforcement  for  directions  on 
how  to  calculate  the  coats  of  such  projects. 

"The  penalty  mitigation  guidelines  provide  that 
tha  amount  of  mitigation  should  not  exceed  the  net 
cost  of  the  project.  To  provide  penalty  mitigation 
for  profllabla  projects  would  be  providing  a  credit 
in  excess  of  net  coat*. 


btep  ■}  Utiiermme  we  ::ytF  Mitij^atiuti 
Percentage  and  then  the  Mitigation 
Amount 

Step  4.a:  Mitigation  Percentage.  After 
the  SEP  COST  has  been  calculated.  EPA 
should  determine  what  percentage  of 
that  cost  may  be  applied  as  mitigation 
against  the  amount  EPA  would  settle  for 
but  for  the  SEP.  The  quality  of  the  SEP 
should  be  examined  as  to  whether  and 
how  effectively  it  achieves  each  of  the 
following  six  factors  listed  below.  (The 
factors  are  not  listed  in  priority  order.) 

•  Benefits  to  the  Public  or 
Environment  at  Large.  While  all  SEPs 
benefit  public  health  or  the 
environment.  SEPs  which  perform  well 
on  this  factor  will  result  in  significant 
and  quantifiable  reduction  in  discharges 
of  pollutants  to  the  environment  and  the 
reduction  in  risk  to  the  general  public. 
SEPs  also  will  perform  well  on  this 
factor  to  the  extent  they  result  in 
significant  and,  to  the  extent  possible, 
measurable  progress  in  protecting  and 
restoring  ecosystems  (including 
wetlands  and  endangered  species 
habitats). 

a  Innovativeness.  SEPs  which 
perform  well  on  this  factor  will  further 
the  development,  implementation,  or 
dissemination  of  innovative  processes, 
technologies,  or  methods  which  more 
effectively:  reduce  the  generation, 
release  or  disposal  of  pollutants: 
conserve  natural  resources;  restore  and 
protect  ecosystems;  protect  endangered 
species;  or  promote  compliance.  This 
includes  "technology  forcing" 
techniques  which  may  establish  new 
regulatory  "benchmarks." 

•  Environmental  Justice.  SEPs  which 
perform  well  on  this  factor  will  mitigate 
damage  or  reduce  risk  to  minority  or 
low  income  populations  which  may 
have  been  disproportionately  exposed  to 
pollution  or  are  at  environmental  risk. 

a  Community  Input.  SEPs  which 
perform  well  on  this  factor  will  have 
been  developed  taking  into 
consideration  input  received  from  the 
affected  community.  No  credit  should 
be  given  for  this  factor  if  the  defendant/ 
respondent  did  not  actively  participate 
in  soliciting  and  incorporating  public 
input  into  the  SEP. 

a  Multimedia  Impacts.  SEPs  which 
perform  well  on  this  factor  will  reduce 
emissions  to  more  than  one  medium. 

a  Pollution  Prevention.  SEPs  which 
perform  well  on  this  factor  will  develop 
and  implement  pollution  prevention 
techniques  and  practices. 

The  better  the  performance  of  the  SEP 
under  each  of  these  factors,  the  higher 
the  appropriate  mitigation  percentage. 
The  percent  of  fwnalty  mitigation  is 
within  EPA's  discretion;  there  is  no 


presumption  as  to  the  cnrrf»rt  pprrprstage 
of  mitigation.  The  mitigcin:;  ;.»-'  t'i.ta»;t' 
should  not  exceed  80  percent  of  the  SKF 
COST,  with  two  exceptions: 

(1)  For  small  businesses,  government 
agencies  or  entities,  and  non-profit 
organizations,  this  mitigation  percentage 
of  the  SEP  COST  may  be  set  as  high  as 
100  percent  if  the  defendant/respondent 
can  demonstrate  the  project  is  of 
outstanding  quality. 

(2)  For  any  defendant/respondent,  if 
the  SEP  implements  pollution 
prevention,  the  mitigation  percentage  of 
the  SEP  COST  may  be  set  as  high  as  100 
percent  if  the  defendant/respondent  can 
demonstrate  that  the  project  is  of 
outstanding  quality. 

If  the  government  must  allocate 
significant  resources  to  monitoring  and 
reviewing  the  implementation  of  a 
project,  a  lower  mitigation  percentage  of 
the  SEP  COST  may  be  appropriate. 

In  administrative  enforcement  actions 
in  which  there  is  a  statutory  limit 
(commonly  called  "caps")  on  the  total 
maximum  penalty  that  may  be  sought  in 
a  single  action,  the  cash  f>enalty 
obtained  plus  the  amount  of  [penalty 
mitigation  credit  due  to  the  SEPs  shall 
not  exceed  the  limit. 

Step  4.b:  SEP  Mitigation  Amount. 

The  SEP  COST  (calculated  pursuant 
to  step  3)  is  multiphed  by  the  mitigation 
percentage  (step  4. a)  to  obtain  the  SEP 
mitigation  amount,  which  is  the  amount 
of  the  SEP  cost  that  may  be  used  in 
potentially  mitigating  the  preliminary 
settlement  penalty. 

Step  5:  Final  Settlement  Penalty 

5. a.  The  SEP  mitigation  amount  (step 
4.b)  is  then  subtracted  from  the 
settlement  amount  without  a  SEP  (step 
l.c). 

5.b  The  greater  of  step  2.d  or  step  5. a 
is  the  minimum  final  settlement  p>enalty 
allowable  based  on  the  performance  of 
the  SEP 

F.  Liability  for  Performance 

Defendants/respondents  (or  their 
successors  in  interest)  are  responsible 
and  legally  liable  for  ensuring  that  a  SEP 
is  completed  satisfactorily.  A  defendant/ 
respondent  may  not  transfer  this 
responsibility  and  liability  to  someone 
else,  commonly  called  a  third  party.  Of 
course,  a  defendant/respondent  may  use 
contractors  or  consultants  to  assist  it  in 
implementing  a  SEP.** 


"Non-profit  organizations,  such  as  universitie* 
and  public  interest  groups,  may  function  as 
conuactors  or  consultants. 
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G.  Oversight  and  Drafting  Enforceable 
SEPS 

The  settlement  agreenn^nt  should 
accurately  and  completely  descril)e  the 
SEP.  (See  related  legal  guideline  4  in  §C 
above.)  It  should  describe  t.he  specific 
actions  to  be  performed  by  the 
defendant/respondent  and  provide  for  a 
reliable  and  objective  means  to  verify 
that  the  defendant/res piondent  has 
timely  completed  the  protect.  This  may 
require  the  defendant/respondent  to 
submit  periodic  reports  to  EPA  The 
defendant/respondent  may  utilize  an 
outside  auditor  to  verify  performance, 
and  the  defendant/respondent  should  be 
made  responsible  for  the  cost  of  any 
such  activities  The  defendant/ 
respondent  remains  responsible  for  the 
quality  and  timeliness  of  any  actions 
performed  or  any  reports  prepared  or 
submitted  by  the  auditor.  A  final  report 
certified  by  an  appropriate  corporate 
official,  acceptable  to  EPA.  and 
evidencing  completion  of  the  SEP  and 
documenting  SEP  expenditures,  should 
be  required. 

To  the  exient  feasible,  defendant/ 
respondents  should  be  required  to 
quantify  the  benefits  associated  with  the 
project  and  pro\'ide  EP.'\  with  a  report 
setting  forth  how  the  benefits  were 
measured  or  estimated.  The  defendant/ 
respondent  should  agree  that  whenever 
it  publicizes  a  SEP  or  the  results  of  a 
SEP,  it  will  state  in  a  prominent  manner 
that  the  project  is  being  undertaken  as 
part  of  the  settlement  of  an  enforcement 
action. 

The  drafting  of  a  SEP  will  vary 
depending  on  whether  the  SEP  is  being 
performed  as  part  of  an  administrative 
or  judicial  enforcement  action.  SEPs 
with  long  implementation  schedules 
(e.g.,  18  months  or  longer).  SEPs  which 
require  EPA  review  and  comment  on 
interim  milestone  activities,  and  other 
complex  SEPs  may  not  be  appropriate  in 
administrative  enforcement  actions 
Specific  guidance  on  the  proper  drafting 
of  settlement  do<:uments  requiring  SEPs 
is  provided  in  a  separate  document. 

H.  Failure  of  a  SEP  and  Stipulated 
Penalties 

If  a  SEP  is  not  completed 

satisfactorily,  the  defendant/respondent 
should  be  required,  pursuant  to  the 
terms  of  the  settlement  document,  to 
pay  stipulated  penalties  for  its  failure 
Stipulated  penalty  liability  should  be 
established  for  each  of  the  scenarios  set 
forth  below  as  appropriate  to  the 
individual  c:ase 

1.  Except  as  pro\ided  m  paragraph  2 
immediately  h)elow.  if  the  SEP  is  not 
completed  satisfactorily,  a  substantial 
stipulated  penalty  should  be  required 


Generally,  a  substantial  stipulated 
penalty  is  between  75  and  150  percent 
of  the  amount  by  which  the  settlement 
penalty  was  mitigated  on  account  of  the 
SEP. 

2.  If  the  SEP  is  not  completed 
satisfactorily,  but  the  defendant/ 
respondent:  a)  made  good  faith  and 
timely  efforts  to  complete  the  project; 
and  b)  certifies,  with  supporting 
documentation,  that  at  least  90  percent 
of  the  amount  of  money  which  was 
required  to  be  spent  was  expended  on 
the  SEP,  no  stipulated  penalty  is 
necessary. 

3.  If  the  SEP  is  satisfactorily 
completed,  but  the  defendant/ 
respondent  spent  less  than  90  percent  of 
the  amount  of  money  required  to  be 
spent  for  the  project,  a  small  stipulated 
penalt)  should  be  required  Generally,  a 
small  stipulated  penalty  is  between  10 
and  25  percent  of  the  amount  by  which 
the  settlement  penalty  was  mitigated  on 
account  of  the  SEP 

4  If  the  SEP  is  satisfactorily 
completed,  and  the  defendant/ 
respondent  spent  at  least  90  percent  of 
the  amount  of  money  required  to  be 
spent  for  the  project,  no  stipulated 
penalty  is  necessary. 

The  determinations  of  whether  the 
SEP  has  been  satisfactorily  completed 
(i.e..  pursuant  to  the  terms  of  the 
agreement)  and  whether  the  defendant/ 
respondent  has  made  a  good  faith, 
timely  effort  to  implement  the  SEP 
should  be  reserved  to  the  sole  discretion 
of  EPA.  especially  in  administrative 
actions  in  which  there  is  often  no  formal 
dispute  resolution  process. 

I.  Community  Input 

In  appropriate  cases.  EP.'\  should 
make  special  efforts  to  seek  input  on 
project  proposals  from  the  local 
community  that  may  have  been 
adversely  impacted  by  the  violations." 
Soliciting  community  input  into  the 
SEP  development  process  can:  Result  in 
SEPs  that  better  address  the  needs  of  the 
impacted  community;  promote 
environmental  lustice.  produce  better 
community  understanding  of  EPA 
enforf:ement,  and  improve  relations 
between  the  community  and  the 
violating  facility.  Communit\ 
involvement  m  SEPs  may  be  most 
appropriate  in  cases  where  the  range  of 
possible  SEPs  is  great  and  or  multiple 
SEPs  may  be  negotiated. 


'"In  civil  judicial  cases,  the  Department  of  Tustice 
already  seeks  public  commenl  or.  lodged  consent 
decrees  through  a  Federal  Register  notice.  See  28 
CFR  50  7  In  certa.n  ac;mir.„^!rai:\f  enforcanwnt 
actions,  there  are  also  public  notice  requirements 
that  are  followed  before  a  settlement  is  finalized. 
See  40  CFR  par.  2  2. 


When  soliciting  community  input,  the 
EPA  negotiating  team  should  follow  the 
four  guidelines  set  forth  below. 

1.  Community  input  should  be  sought 
after  EPA  knows  that  the  defendant/ 
respondent  is  interested  in  doing  a  SEP 
and  is  willing  to  seek  community  input, 
approximately  how  much  money  may 
be  available  for  doing  a  SEP,  and  that 
settlement  of  the  enforcement  action  is 
likely.  If  these  conditions  are  not 
satisfied.  EPA  will  have  very  little 
information  to  provide  communities 
regarding  the  scope  of  possible  SEPs. 

2.  The  EPA  negotiating  team  should 
use  both  informal  and  formal  methods 
to  contact  the  local  community. 
Informal  methods  may  involve 
telephone  calls  to  local  community 
organizations,  local  churches,  local 
elected  leaders,  local  chambers  of 
commerce,  or  other  groups.  Since  EPA 
may  not  be  able  to  identify  all  interested 
community  groups,  a  public  notice  in  a 
local  newspaper  may  be  appropriate 

3.  To  ensure  that  communities  have  a 
meaningful  opportunity  to  participate, 
the  EPA  negotiating  team  should 
provide  information  to  communities 
about  what  SEPs  are,  the  opportunities 
and  limits  of  such  projects,  the 
confidential  nature  of  settlement 
negotiations,  and  the  reasonable 
possibilities  and  limitations  in  the 
current  enforcement  action.  This  can  be 
done  by  holding  a  public  meeting, 
usually  in  the  evening,  at  a  local  school 
or  facility.  The  EPA  negotiating  team 
may  wish  to  use  community  outreach 
experts  at  EPA  or  the  Department  of 
Justice  in  conducting  this  meeting. 
Sometimes  the  defendant/respondent 
may  play  an  active  role  at  this  meeting 
and  have  its  own  experts  assist  in  the 
process. 

4.  After  the  initial  public  meeting,  the 
extent  of  community  input  and 
participation  in  the  SEP  development 
process  will  have  to  be  determined.  The 
amount  of  input  and  participation  is 
likely  to  vary  with  each  case  Except  in 
extraordinary  circumstances  and  with 
agreement  of  the  parties,  representatives 
of  community  groups  will  not 
participate  directly  in  the  settlement 
negotiations.  This  restriction  is 
necessary  because  of  the  confidential 
nature  of  settlement  negotiations  and 
because  there  is  often  no  equitable 
pr(x:ess  to  determine  which  community 
group  should  directly  participate  in  the 
negotiations 

].  EPA  Procedures 

1 .  Approvals 

The  authority  of  a  government  official 
to  approve  a  SEP  is  included  in  the 
official's  authoritv  to  settle  an 
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enforcement  case  and  thus,  subject  to 
the  exceptions  set  forth  here,  no  special 
approvals  are  required.  The  special 
approvals  apply  to  both  administrative 
and  judicial  enforcement  actions  as 
follows: 

a.  Regions  in  which  a  SEP  is  proposed 
for  implementation  shall  be  given  the 
opportunity  to  review  and  comment  on 
the  proposed  SEP. 

b.  In  all  cases  in  which  a  project  may 
not  fully  comply  with  the  provisions  of 
this  Policy  (e.g.,  see  footnote  1).  the  SEP 
must  be  approved  by  the  EPA  Assistant 
Administrator  for  Enforcement  and 
Compliance  Assurance.  If  a  project  does 
not  fully  comply  with  all  of  the  legal 
guidelines  in  this  Policy,  the  request  for 
approval  must  set  forth  a  legal  analysis 
supporting  the  conclusion  that  the 
project  is  within  EPA's  legal  authority 
and  is  not  otherwise  inconsistent  with 
law. 

c.  In  all  cases  in  which  a  SEP  would 
involve  activities  outside  the  United 
States,  the  SEP  must  be  approved  in 


advance  by  the  Assistant  Admmistralor 
and,  for  judicial  cases  only,  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division  of  the  Department  of  Justice. 

d.  In  all  cases  in  which  an 
environmental  compliance  promotion 
project  (section  D.6)  or  a  project  in  the 
"other"  category  (section  D.8)  is 
contemplated,  the  project  must  be 
approved  in  advance  by  the  appropriate 
office  in  OECA.  unless  otherwise 
delegated. 

2.  Documentation  and  Confidentiality 

In  each  case  in  which  a  SEP  is 
included  as  part  of  a  settlement,  an 
explanation  of  the  SEP  with  supporting 
materials  (including  the  PROIECT 
model  printout,  where  applicable)  must 
be  included  as  part  of  the  case  file.  The 
explanation  of  the  SEP  should  explain 
how  the  five  steps  set  forth  in  Section 
A. 3  above  have  been  used  to  evaluate 
the  project  and  include  a  description  of 
the  expected  benefits  associated  with 


the  SEP.  The  explanation  must  include 
a  description  by  the  enforcement 
attorney  of  how  nexus  and  the  other 
legal  guidelines  are  satisfied. 

Documentation  and  explanations  of  a 
particular  SEP  may  constitute 
confidential  settlement  information  that 
is  exempt  from  disclosure  under  the 
Freedom  of  Information  Act,  is  outside 
the  scope  of  discovery,  and  is  protected 
by  various  privileges,  including  the 
attorney-client  privilege  and  the 
attorney  work-product  privilege.  While 
individual  Agency  evaluations  of 
proposed  SEPs  are  confidential, 
privileged  documents,  this  Policy  is  a 
public  document  and  may  be  released  to 
anyone  upon  request. 

This  Policy  is  primarily  for  the  use  of 
U.S.  EPA  enforcement  personnel  in 
settling  cases.  EPA  reserves  the  right  to 
change  this  Policy  at  any  time,  without 
prior  notice,  or  to  act  at  variance  to  this 
Policy.  This  Policy  does  not  create  any 
rights,  duties,  or  obligations,  implied  or 
otherwise,  in  any  third  parties. 


Attachment.— SEP  Penalty  Calculation  Worksheet 

[This  worksheet  shook!  t)6  used  pursuant  to  section  E  ot  the  Policy  Speafic  Applications  o(  this  Worksheet  m  a  Case  Are  Privileged,  Confidential 

Documents] 


Step 


Amount 


STEP  1:  CALCULATION  OF  SETTLEMENT  AMOUNT  WITHOUT  A  SEP 

l.a.  BENEFIT:  The  applicable  penalty  policy  is  used  to  calculate  the  economic  t>eneiit  o(  nonconpiiance  

I.b.  GRAVITY:  The  applicatile  penalty  policy  is  used  to  calculate  the  gravity  component  of  the  penatty,  this  is  gravity  after  all  ad- 
justments in  the  applicable  policy 

1c  SETTLEMENT  AMOUNT  without  a  SEP:  Sum  of  Step  la  plus  lb  , 

STEP  2:  CALCULATION  OF  THE  MINIMU»i»  PENALTY  AMOUNT  WITH  A  SEP 

2.a  10%  of  GRAVITY  Multiply  amount  m  step  1  0  by  0  10  

2.b  BENEFIT  PLUS  10%  of  GRAVITY   Sum  of  step  la  plus  step  2.a 

2.C.  25%  of  GRAVITY   Multiply  amount  in  step  1  b  by  0  25  

2d  MINIMUM  PENALTY  AMOUNT  Select  greater  of  step  2  c  or  step  2.b 

STEP  3:  CALCULATION  OF  THE  SEP  COST  USING  PROJECT  MODEL  

STEP  4:  CALCULATION  Of  MITIGATION  PERCENTAGE  AND  MITIGATION  AMOUNT 
4.a   SEP  Cost  Mitigation  Percentage   Evaluate  the  projea  pursuant  to  the  6  mitigation  factors  m  the  Poicv    Mitigation  percentage 
shoukJ  not  exceed  80%  unless  one  of  the  exceptions  applies  I 

4.b.  SEP  Mitigation  Amount  Multipfy  step  3  by  step  4  a  '  $ 

STEP  5:  CALCULATION  OF  THE  FINAL  SETTLEMENT  PENALTY 

5.a  Subtract  step  4  b  from  step  1c     ^............~„ I  $ 

5.b.  Final  Settlement  Penalty:  Select  greater  of  step  2.d  Of  step  541 $ 


S 
$ 

s 
$ 
$ 

Percent 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6007-9] 

S«t«CtionS  for  Total  Mumurr'  D^lily 

Load  Development  tor  the  state  u\ 
Wes'  Virginia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  for  public 
comment  of  the  selection  of  two 
waterbodies  for  Total  Maximum  Daily 


Load  (TMDL)  development  in  the  state 
of  West  Virginia. 

SUMMARY:  Pursuant  to  the  Consent 
Decree  filed  with  the  court  resolving  a 
citizen  suit  filed  against  EPA.  Ohio 
Valley  Environmental  Coalition,  Inc. 
West  Virginia  Highlands  Conservancy  et 
al.  v.  Browner  et  ai.  (C.A.  No.  2:95- 
5029  and  2:96-0091  (S.D.WV),  EPA 
must  establish  TMDLs  for  seven  water 
quality  limited  segments  ("VVQLS")  of 
waterbodies  in  West  Virginia  by 
September  30.  1998,  if  the  State  of  West 
Virginia  fails  to  establish  these  TMDLs 
itself.  The  Consent  Decree,  in  Paragraph 
18,  contemplates  that,  in  the  first 


instance.  West  Virginia  will  select  the 
waterbodies  for  TMDL  development,  but 
that  EPA  may  select  alternative 
waterbodies.  if  EPA  is  establishing  the 
TMDLs  in  cooperation  with  West 
Virginia. 

West  Virginia,  with  EPA's 
concurrence,  is  in  the  process  of 
announcing  the  selection  of  the 
following  five  WQLS  for  TMDL 
development  for  1998  Lost  River. 
Hurricane  Lake,  Mountwood  Park  Lake, 
Tomlinson  Run  Lake,  and  Burches  Run 
Lake.  Pursuant  to  Paragraph  18  of  the 
Consent  Decree.  EPA  today  is  providing 
notice  that  EPA  has  selected  two 
additional  waterbodies  for  ITvIDL 
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development  in  West  Virginia.  EPA  has 
selected  Ten  Mile  Creek  of  the 
Buckhannon  River  and  the  mainstem  of 
the  Buckhannon  River  in  Upshur 
County.  West  Virginia,  in  heu  of  the 
Cheat  River  and  Paint  Creek,  which 
were  the  selections  proposed  by  West 
Virginia. 

This  notice  is  intended  to  inform 
interested  jjersons  of  EPA's  intention  to 
develop  TMDLs  for  Ten  Mile  Creek  and 
Buckhannon  River,  in  lieu  of  the  Cheat 
River  and  Paint  Creek  Interested 
persons  may  provide  comment  on  this 
selection  to  EPA  Comments  should  be 
received  no  later  than  30  days  after  the 
date  of  this  Notice  and  should  be  sent 
to  the  person  listed  in  the  following 
FOR  INFORMATION  CONTACT 
section 

FOR  FURTHER  INFORMATION  CONTACT: 
C^rol  Ann  Davis,  Office  of  Watersheds 
(3WP12),USEPA  Region  III,  841 
Chestnut  Building,  Philadelphia.  PA 
19107.  at  (215)  566-5738,  or  by  email  at 
da  vis  carolann@epamail.epa.gov. 

Dated  Aphl  27.  1998 

looeph  Piotrowski. 

Acting  Director.  Water  Protection  Division. 
EPA  Region  III 

|FR  Doc  98-11880  Filed  5-4-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6008-4] 

Notice  of  Transfer  of  Jurisdiction  of 
Natiortal  Pollutant  Discharge 
Elimination  System  (NPOES)  General 
Permit  In  Louisiarui  to  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  and  in  Oiclahoma  to  Oldahoma 
Department  of  Environmental  Quality 
(OOEQ) 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Transfer  of  |urisdiction  of 
NPDES  General  Permits. 

SUMMARY:  EPA  Region  6  proposed  and 
solicited  comments  on  NPDES  General 
Permits  for  Discharges  Resulting  From 
Implementing  Corrective  Action  Plans 
for  Cleanup  of  Petroleum  UST  Systems 
in  Louisiana  (LAG830000)  and  in 
Oklahoma  (OKG830000)  at  61  FR  37894 
(July  22.  1996)  Those  permits  were 
subsequentlv  issued  November  14,  1997 
(62  FR  61116)  Todav,  EPA  Region  6 
gives  notice  that  jurisdiction  over 
NPDES  General  Permit  No.  LAG830O00 
is  being  transferred  to  LDEQ  and 
jurisdiction  over  NPDES  General  Permit 
No  OKG830000  is  being  transferred  to 
ODEQ. 


DATES:  The  effective  date  of  transfer  of 
jurisdiction  of  these  permits  is  Mav  5, 
1998. 

FOR  FURTHER  INFOnMATKM  CONTACT:  Ms 
Wilma  Turner,  EPA  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
telephone  (214)  665-7516. 

SUPPLEMEMTARY  INFOMllATKJN:  EPA 
Region  6  and  LDEQ  have  a 
Memorandum  of  Agreement  (MOAj 
with  effective  date  of  August  27,  1996. 
establishing  policies,  responsibilities 
and  procedures  defining  the  manner  in 
which  the  NPDES  will  be  administered 
by  the  State  of  Louisiana  through  the 
LDEQ  as  the  Louisiana  Pollutant 
Discharge  Elimination  System  (LPDES) 
program.  Section  II  of  this  MOA 
(Jurisdiction  over  Permits)  states  that 
EPA  shall  retain  permit  decision-making 
authority  over  permits  which  are 
currently  (as  of  the  MOA's  effective 
date)  at  EPA's  public  notice  stage  unti! 
final  permit  issuance.  EPA  will  then 
transfer  jurisdiction  of  those  f)ermits  to 
LDEQ.  EPA  has  a  similar  MOA  with 
ODEQ.  with  an  effective  date  of 
November  19.  1996.  defining  the 
manner  in  which  the  NPDES  will  be 
administered  by  the  State  of  Oklahoma 
through  the  ODEQ  as  the  Oklahoma 
Pollutant  Discharge  Elimination  Svstem 
(OPDES). 

These  two  NPDES  general  permits 
were  at  the  public  notice  stage  on  the 
effective  dates  of  the  Louisiana  and 
Oklahoma  MOA's;  therefore.  EPA 
retained  decision-making  authority  over 
those  permits  and  issued  the  final 
decision  on  the  permits.  EP,^  is  now 
transferring  jurisdiction  of  those  permits 
to  the  respective  State  agencies 

After  the  effective  date  of  this  transfer 
of  jurisdiction,  all  subsequent 
notifications  of  intent  to  be  covered, 
discharge  monitoring  reports,  and  other 
reports  required  by  these  two  permits 
shall  no  longer  be  sent  to  EPA  Region 
6,  but  shall  be  sent,  for  LAG830000.  to 

.Assistant  Secretar>'  for  Water  Water 
Pollution  Control  Livision,  Louisiana 
Department  of  Environmental  Quality, 
P  O  Box  82215,  Baton  Rouge.  L.\ 
70884-2215 

and.  forOKG830000,  to: 

Director.  Oklahoma  Department  of 
Environmental  Quality.  1000  NE  10th 
Street,  Oklahoma  City,  OK  73 117- 
1212. 

William  B  Hathaway. 

Director.  Water  (jualitv  Protection  Division 
EPA  Region  6 

(FR  Doc  98-11755  Filed  5-4-98:  8  45  am) 
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FEDERAL  COMMUfNCATK>NS 
COMMISSION 

Public  Information  Ck>llection(s) 
Approved  by  Office  o(  Management 
and  Budget 

Apni  29,  1998 

The  Federal  Communications 
Commission  iFCCi  has  received  Office 
of  Management  and  Buaget  lOMB) 
approval  for  ihe  following  public 
information  collec:tion(si  pursuan'  to  the 
Paperwork  Reduaioii  .\ct  of  :s^^''    44 
I'  S  C    3501-3520   -''.n  agenr%  mav  not 
conduct  or  sponsor  a  conection  of 
information  unless  it  displays  a 
currently  valid  contnji  numt>er 
Notwithstanding  an\  other  provisions  of 
law,  no  person  sha,.  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Questions  concerning  the  OMB  control 
numbers  anc  expiration  dates  should  be 
directed  to  lerry  Cowden,  Federal 
Communicauons  Commission.  (202) 
418-0447. 

Federal  Communications  Commission. 

OMB  Control  No.:  3060-0562. 
Expiration  Date:  4/30/2001. 
Title  Section  76.916  Petition  for 

recertification 

Form  Number  Not  applicable. 

Estimatea  annual  burden:  100  hours; 
10  hours  per  response;  10  respondents. 

Description  Section  76.916  provides 
that  a  franchising  authority  wishing  to 
assume  lunsdiction  to  regulate  basic 
service  and  associatea  equipment  rates 
after  its  request  for  certification  has 
been  denied  or  revoked  may  file  a 
petition  for  recertification  with  the 
Commission  The  petition  must  be 
served  on  the  cable  operator  and  on  any 
interested  party  that  participated  in  the 
proceeding  denying  or  revoking  the 
original  certification. 
OMB  Control  \o    3060-0570. 

Expiration  Date  4/30/2001, 

Title  Section  76.982  Continuation  of 
.-ate  agreements. 

Form  .\umber:  Not  applicable. 

E>>timated  annual  burden:  13  hours; 
0,5  hour  per  response;  25  respondents. 

Description:  Section  76.982  provides 
that  franchise  authorities  who  were 
regulating  basic  cable  rates  pursuant  to 
a  rate  agreement  executed  before  July  1, 
1990.  may  continue  to  regulate  rates 
during  the  remainder  of  the  agreement. 
Franchise  authorities  must  notify'  the 
Commission  of  their  intentions  to 
continue  regulating  rates  under  the  rate 
agreement 
O.Vffi  Control  Mo.:  3060-0609. 

Expirauon  Date:  4/30/2001. 


24806 


Federal   Register/ Vol.  63.  No.  86/Tu8sday.  May  5.   1998  /  Notices 


TiUe:  Section  76.934leJ  Petitions  lor 
extension  of  time. 

Form  Number  Not  applicable 

Estimated  annual  burden:  140  hours; 
4  hours  per  response;  35  respondents 

Description:  Section  76.934(e)  states 
that  small  cable  systems  may  obtain  an 
extension  of  time  to  establish 
compliance  with  rate  regulations 
provided  that  they  can  demonstrate  that 
timely  compliance  would  result  in 
severe  economic  hardship.  Requests  for 
extension  of  time  ar«  addressed  to  local 
franchising  authorities  concerning  rates 
for  basic  service  tiers  and  to  the 
Commission  concerning  rates  for  cable 
programming  service  tiers. 
OMB  Control  No  :  3060-0610. 

Expiration  Dote:  4/30/2001 

Title  Section  76  958  Notice  to 
Commission  of  rate  change  while 
complaint  is  pending. 

Form  Number:  Not  applicable. 

Estimated  annual  burden:  200  hours; 
0.5  hour  per  response;  400  respondents 

Description  Section  76  958  states  that 
a  regulated  cable  operator  that  proposes 
to  change  any  rate  while  a  cable  service 
tier  complaint  is  pending  before  the 
Commission  shall  provide  the 
Commission  at  least  30  days  notice  of 
the  proposed  change. 
Federal  Communications  Commission. 
Magalie  Roman  Salas. 
Secretary 
[FR  Doc  98-1 1842  Filed  5-4-98:  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
use.  552b),  notice  is  hereby  given  that 
at  10:37  a.m.  on  Tuesday,  April  28. 
1998.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Julie  Williams  (Acting 
Coiuptroller  of  the  Currency),  concurred 
in  by  Ms.  Carolyn  Buck,  acting  in  place 
and  stead  of  Director  Ellen  S.  Seidman 
(Director.  Office  of  Thrift  Supervision), 
and  Acting  Chairman  Andrew  C.  Hove. 
]t  .  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 


in  a  meeting  upen  tr.  public  observation: 
and  that  the  inatters  could  bt 
considered  in  a  closed  mewtsn^  by 
authority  of  subsections  U.)[Z].  (c)(4). 
(c)(6).  (c)(8).  (c)(9)(A)(ii).  and  (c)(10)  of 
the  "Government  in  the  Sunshine  Act 
(5  U.S.C.  552b(c)(2).  (c)(4).  (c)(6),  (c)(8), 
{c)(9)(A)(ii).  and  (c)(10)). 

"The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N.W  ,  Washington, 
DC. 

Dated:  April  30.  1998. 
Federal  Deposit  Insurance  Corporation 
laiMs  D.  LaPiem. 
Deputy  Executive  Secretary 
(FRDoc.  98-11986  Filed  5-1-98:  11:06  am) 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

AgerK:y  Information  Co* lection 
Activities:  SutHni8«ion  tor  OMB 
Review;  Comment  Request 

ACTic»H:  .Notice. 


SUMMARr:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  the  followin^j  proposed 
information  i  cdie*  turn  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  in  at  < urdance  with  the 
requirements  of  the  Faj)erwork 
Reduction  Act  of  1995  (44  U.S.C.  3507). 

Collection  of  Information 

Title:  Debt  Collection  Financial 
Statement. 

Form  Number:  22-13.  Debt  Collection 
Financial  Statement 

Type  of  Collection:  Reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

OMB  Number  3067-0122. 

Abstract:  Under  FEMA's  debt 
collection  regulations,  44CFR  11.36(b). 
Debt  Collections  Officers  (DCO's)  are 
required  to  maintain  current  credit  data 
on  FEMA  debtors.  FEMA  Form  22-13. 
Debt  Collection  Financial  Statement  is 
used  to  collect  data  from  individual 
debtors  by  FEMA  DCO's  for  debts  due 
to  the  United  States  and  arising  from 
operation  of  FEMA  programs.  The 
collection  of  this  information  will  allow 
DCO's  to  evaluate  whether  to  allow 
debtors  to  pay  the  FEMA  debts  under 
installment  repayment  agreement  and  if 
so  under  what  terms  and  amounts.  The 
data  collected  will  also  allow  the  FEMA 
DCO  to  make  the  determination  whether 
FEMA  should  suspend  or  terminated 
efforts  or  compromise  the  respondents 
debts.  Information  requested  from  the 
debtor  on  FEMA  Form  22-13  is 
voluntary.  However,  if  the  debtor  does 


not  provide  the  information  requested 
b>  FEMA,  the  DCO  may  use  more  severe 
I  ollecTtions  methods 

(Jhanges  m  the  total  estimated  burden 
hours  are  due  to  anincrease  in  the 
number  of  users  of  the  fonn.  no  changes 
have  been  made  to  the  information 
provided  m  the  form,  which  is  used  to 
make  determinations  or  the  suspension, 
termination  efforts,  or  compromise  of 
debts 

Affected  Public  Individuals  and 
households 

Number  of  Respondents   2.000. 

Estimated  Time  per  Respondent:  45 
minutes 

Estimated  Total  Annual  Burden 
Hours    1  500 

Frec^uenry  of  Response  One-time. 

COMMEKT8:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
L3ennis  Marvich,  Desk  Officer  for  the 
Federal  Emergency  Management 
.\gency.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC:  20503  on  or  before  lune  4.  1998. 
FO«  FURTHeR  INFORMATKJN  COKTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B  Anderson, 
FEM.^  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street.  SW,  Room  316, 
Washington.  DC  20472  Telephone 
number  (202)  646-2625.  FAX  number 
(202) 646-3524. 

Dated    ,^p^i  2:^    19Q8 
Reginald  TrupUo, 

Director  Progmm  Services  Dnision, 

Operations  Support  Directorate 

!FR  Do<    4a- 11861  Filed  5-4-98;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  This  notice  seeks 
comments  concerning  the 
Implementation  of  the  Coastal  Barrier 
Resources  Act  as  is  outlined  in  44  C'FR 
Part  71. 
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The  Coastal  Barrier  Resources  Act 
(CBRA  Public  Law  97-3480)  and  the 
Coastal  Barrier  Improvement  Act  (CBR.A 
Pub.L   101-391)  are  federal  laws  that 
were  enacted  on  October  1.  1982.  and 
November  16.  1990.  respectively.  The 
laws  provide  protection  by  prohibiting 
all  federal  expenditures  or  financial 
assistanf.:e  or  commercial  development 
in  areas  identified  within  the  system. 
The  legislation  was  implemented  as  part 
of  a  Department  of  Interior  (DOI) 
initiative  to  preserve  ecological  integritv 
to  areas  DOI  designates  as  coastal 
barriers  and  otherwise  protected  areas. 
When  an  application  for  flood  insurance 
is  submitted  for  buildings  located  m 
CBRS  communities,  documentation  of 
eligibility  must  be  submitted. 

Title  Implementation  of  Coastal 
Barrier  Resources  Acrt. 

Type  of  Collection  Reinstatement, 
without  change,  of  a  previouslv 
approved  collection  that  has  expired 

OMB  Number  3067-0120 

Abstract  When  an  application  for 
flood  insurance  is  submitted  for 
buildings  located  in  CBRS  communities. 
Section  71.4  of  the  Code  of  Federal 
Regulations  Title  44,  requires 
documentation  that  a  building  is  neither 
a  new  construction  nor  a  substantial 
improvement   One  of  the  following 
types  of  documentation  must  be 
submitted  as  evidence  of  eligibility: 

•  Certification  from  a  community 
official  staling  the  building  is  not 
located  in  a  designated  CBRS  area. 

•  A  legallv  valid  building  permit  or 
certification  from  a  community  official 
stating  that  the  buildings  start  of 
construction  date  preceded  the  date  that 
the  community  was  identified  in  the 
system 

•  Certification  from  the  governmental 
body  overseeing  the  area  indicating  that 
the  building  is  used  in  a  manner 
consistent  with  the  purpose  for  which 
the  area  is  protected 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit: 
Not-For-Profit  Institutions;  Farms; 
Federal  Government;  State,  Local  or 
Tribal  Ck)vemnient. 

Number  of  Respondents:  50. 

Hours  Per  Response:  1.5  hours. 

Estimated  Time  per  Respondent:  The 
estimated  time  per  respondent  is  1.5 
hours,  which  ini:ludes  the  time  to  obtain 
the  required  documentation  from  local 
officials,  make  telephone  calls,  prepare 
and  submit  written  requestis)  for  the 
document,  and/or  make  a  trip  to  a  local 
office  to  obtain  the  document. 

Estimated  Total  Annual  Burden 
Hours:  75  hours. 

Frequency  of  Response:  One-Time. 

COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 


the  proposed  information  collection  to 
Dennis  Marvich.  Desk  Officer  for  the 
Federal  Emergency  Management 
.Agency.  Office  of  Information  and 
Regulatory  .affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  on  or  before  lune  4.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer. 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW,  Room  316, 
Washington,  DC  20472  Telephone 
number  (202)  B46-2625.  FAX  number 
(202) 646-3524. 

Dated   .\pnl  2"    199« 
Reginald  Trujillo, 

Director,  Progmm  Services  Division, 

Operations  Support  Directorate. 

|FR  Do(    98-11862  Filed  5-4-98;  8:45  am] 

BILUNG  COOe  »71»-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1008-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  .Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FE.M.'\-100&-DR).  dated 
January  17.  1994.  and  related 
determinations 

EFFECTIVE  DATE:  April  14.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that,  effective  this  date  and 

pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  .Agency  under  Executive 
Order  12148,  1  hereby  appoint  Christina 
Lopez  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Lelamd  Wilson  as 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conimunity  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program.  83  539,  Crisis 
Counseling.  83  540  Disaster  Legal  Services 
Program;  83.541 .  Disaster  Lnemployment 


Assistance  (DUA);  83.S42.  Fire  Suppression 
Assistance:  83.S43.  Individual  and  Family 
Grant  (IPC)  Program:  83,544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83  548.  Hazard  Mitigation  Grant 
Program.) 

James  L  Win, 

Director. 

[FR  Doc.  98-11863  Filed  5-4-98;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 203-D  R] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

California  (FEMA-1203-DR),  dated 

February  9,  1998,  and  related 

determinations. 

EFFECTIVE  DATE:  April  30,1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dait,  Respon.se  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  April  30, 
1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83,541,  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

IFR  Doc.  98-11865  Filed  5-4-98;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 203-DR) 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


:4H0H 
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SUMMAf^Y:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEN4A-1203-DR).  dated 
February  9,  1998.  and  related 
determinafions 

EFFECTIVE  DATE:  April  22.  1998. 
FO«  FURTHER  INFORMATION  COfTTACT: 
Madge  Dale.  Kosponse  and  Rei;overy 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)ft4f>-3260 
SUPPv  f  MtN'  *«"  NK30MAT10N:  Notice  is 
hereoy  j^ivtjn  that,  etlective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148. 1  hereby  appoint  Michael 
W.  Lowder  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Dorothy  M  Lacey  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numkwrs  (CTDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans.  83.538.  Cora 
Bi«wn  Fund  Program;  83  539.  Crisis 
Counseling;  83  540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83  543.  Individual  and  Family 
Grant  (IFG)  Program;  83  544,  Public 
Assistance  Grants;  83  545,  Disaster  Housing 
Program;  83  548.  Hazard  Mitigation  Grant 
Program  ) 
JaiBM  L.  Witt. 
Director 
(FR  Do<:  98-11866  Filed  5-4-98.  8:45  ami 
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FEDEHA.    t:Mt  H.  A  NCY 
MANA   ,t  Mt  H'   &   .t  NCY 

[FEMA-i^^OW  *JH, 

Q«orgLa;  ArrMndment  to  Notice  of  a 
Ma|or  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

^i  MMARY:  This  notice  amends  the  notice 

ajor  disaster  for  the  State  of 
Georgia,  (FEMA-1209-DR).  dated 
March  11.  1998.  and  related 
determinations. 
EFFECTIVE  DATE:  April  24,  1998. 
FOR  FURTHER  INF0R»«AT10N  COMTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260. 
SUPP1.EMEMTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 


Georgia,  is  hereDy  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  11,  1998: 

Lumpkin.  Murray,  and  Pickens  Counties 
for  Individual  Assistance  and  Public 
Assistance 

Barrow  and  Wayne  Counties  for  Public 
Assistance. 

Bartow.  Cherokee,  Dade,  Walker,  and 
Paulding  Counties  for  Individual  AMistancs. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83  537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program.  83  539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83  542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83  544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Harard  Mitigation  Grant 
Program  ) 
L«cy  EL  Suiter. 

ExticutivB  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc  98-11864  Filed  5-4-98;  8:45  ami 
IHJJNO  oooc  (Tia-oa-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Georqia.  Ameodment  to  Notice  ot  a 
Major  Disaster  Declaration 

AGENCr.  1  .  aeral  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  ma)or  disaster  for  the  State  of 
Georgia  (FEMA-1209-DR),  dated  March 
n.  1998,  and  related  determinations. 
EFFECTIVE  DATE:  .^pril  24.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  64fi-:i2fiO 
SUPPt-EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  11.  1998: 

Barrow  and  Wayne  Counties  for  Individual 
Assistance  (already  designated  for  Public 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  l-oans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 


Counseling:  83.540,  Disaster  l^al  Services 

Program;  83.541,  Disaster  I  nemplovment 

Assistance  (DUA);  83  542   Fire  Suppression 

Assistance:  83.543.  Individual  and  FamiK 

Grant  (IFG)  Program  8  i  S44   ^'ublu 

Assistance  Grants:  8t  S4!)   Disaster  Hnusmg 

Program.  83.54fl   Hazard  Mitigation  C,rant 

FVo^ram  1 

I  «i  V  i.  Suiter, 

.*•  >•>.  ::'  V  Associate  Director,  Besponse  and 

Htt   'vfTv  i>irertorofe 

(FR  Doc  98-11870  Filed  5-4-98.  8  45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1193~0R] 

Guam;  Amendment  to  Notice  of  a 
Ma|or  Disaster  Declaration 

AGENCY:  Ft*deral  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


suMMARv   This  notice  amends  the  notice 

I  !  ,(  ;;,,i|(  r  lisaster  for  the  Government 
of  Guam  IFKMA-1  IQl-DR),  dated 
December  17,  1997.  and  rt'iatpd 
determinations 

EFFECTIVE  DATE:  :\[)rA  24.  IWH 
FOR  PUBTHER  INFORMATION  CONTACT: 
Wv'.f^"  ;»!,»'    R>'sp'i!is»'  and  Recovery 
Directorate.  K-ut;):  F  rrnrxeni  v 
Management  Ageiu  \.  Washmmnn    IXZ 
20472.  (202)646-328!) 
SUPPLEMENTARy  INFORMATION:  Notice  is 
hertfby  given  ihdt.  effwcfivt'  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emer^ene  y 
Management  Agenrv  under  Executive 
Order  12148,  I  hir>-h\  csppoint  William 
B.  Carwile  of  the  Federal  Emergency 
Management  Agency  to  art  as  the 
Federal  Coordinating  Offn  er  fur  this 
declared  disaster 

This  action  terminates  my 
appointment  of  Dale  R.  Peterson  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83  540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance.  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83  544,  Public 
Assistance  Grants;  83  545,  Disaster  Housing 
Program;  83  548.  Hazard  Mitigation  Grant 
Program.) 
Jame*  L.  Witt. 
Director. 
|FR  Doc  9ft-11869  Filed  5-4-98;  8:45  am) 

8IUJN0  COOE  mt-M-P 


Federal  Register /Vol.  63,  No.  86/Tuesda>,  Mo\   5.  1998,  Notices 


24Bl»H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1215-DR] 

Tennessee;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  maior  disaster  for  the  State  of 
Tennessee.  (FEMA-1215-DR).  dated 
April  20,  1998.  and  related 
determinations. 
EFFECTIVE  DATE:  .^prH  2"    1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3260 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  maior  disaster  for  the  .State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
ma)or  disaster  by  the  President  in  his 
declaration  of  April  20,  1998: 

*  Hawkins  and  Jefferson  Counties  for 

Individual  Assistance  and  Public  Assistance. 

Cheatham,  Giles.  Hardin.  .Macon,  Monroe. 
Sumner,  and  Williamson  Counties  for 
Individual  Assistance. 

Grainger  and  Roane  Counties  for  Public 
Assistance. 

Knox,  Loudon,  Morgan,  and  Maury 
Counties  for  Public  Assistance  (already 
designated  for  Individual  Assistance) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CT"DA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program.  83  539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Prr>gram;  83.541,  Disaster  rnemployment 
Assistance  (DUA)  8.S  542   Fire  Suppression 
Assistance:  83.543   Individual  and  Family 
Grant  (IFG)  Program.  83  544   Public 
Assistance  Grants;  83  545  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recoven,'  Directorate 

IFR  D<)f    Q8-1 1867  Filed  5-4-98;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1215-DR] 

Tennessee;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  tmet^ency 
Management  Agency  (FEMA). 
ACTION:  NoUce. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
{FEMA-121,5-DR).  dated  April  20.  1998, 
and  related  determinations. 
EFFECTIVE  DATE:  April  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mad>;e  Dale,  Response  and  Recovery 
Direi  torate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
204  72,  (202)  646-3260 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  m  a  letter  dated  April 
20.  199H,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T  Stafford  Disaster  Relief  and 
Emergency  .Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  storms,  tornadoes  and 
flooding  beginning  on  April  16, 1998  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  Pub  L.  93-288.  as  amended  ("the 
Stafford  Act").  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  &x)m  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance.  F*ublic  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Pnontv  to  Certain  .Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
.■\gencv  under  Executive  Order  12148, 1 
hereby  appoint  Michael  I.  Polny  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Termessee  to  have 
been  affected  adversely  by  this  declared 
maior  disaster 

Campbell.  Davidson,  Lawrence.  Maury. 
Pickett  and  Wayne  Counties  for  Individual 

Assistance 
Davidson  Pickett,  and  Wayne  Counties  for 

Public  Assistance 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 


assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83  539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc  98-11868  Filed  5-4-9«:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Op>en  meeting  ot  the  Federal 
Interagency  Commirtee  or-  E'ne'-gency 
Medical  Services  (FICEMS) 

AGENCY:  Federal  Emergency 
M.i:.  ikjt^ment  Agency  (FEMA). 

ACTION  Notice  of  open  meeting. 

SUMMARY:  FEMA  announces  the 
following  open  meeting. 

NAME   Federal  Interagency  Committee 

o;.  Lii.ergency  Medical  Services 

(FICEMS). 

DATE  OF  MEETING:  June  4.  1998. 

PLACE:  Room  N-309,  Building  N, 
National  Emergency  Training  Center 
(NETC),  16825  South  Seton  Avenue  in 
Enunitsburg,  Maryland  21727. 
TMKIE:  10:00  am 

PROPOSED  AGENDA:  Review  and 
submission  lor  approval  of  previous 
FICEMS  Committee  Meeting  Minutes; 
Ambulance  Design  Subcommittee  and 
Technology  Subcommittee  Reports; 
presentation  of  member  agency  reports; 
reports  of  other  Interested  parties. 

SUPPLEMENTARY  INFORMATION'  This 
nie^r.i.j;  \s...  '.f.  I  ;.t-:;  'i  •;,(-  .lublicwith 
limited  seating  available  on  a  first-come, 
first-served  basis.  Members  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  William  Troup, 
United  States  Fire  Administration, 
16825  South  Seton  Avenue, 
Enunitsburg.  Maryland  21727,  (301) 
447-1231,  on  or  before  Monday,  June  1, 
1998. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  upon 
request  30  days  after  they  have  been 
approved  at  the  next  FICEMS 
Committee  Meeting  on  September  3, 
1998. 


iH 
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Dated:  April  28.  1998. 
C«n7e  B.  Brown. 
US  Fin  Administrator. 
(FR  Doc.  98-11860  Filed  S-4-98;  8:45  am) 
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FEDERAL  MAR1T1MF  COMM)S55ION 


Notice  o*  A 


'■"'ient(s)  f-iied 


The  Coiiumssiun  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  NW  .  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  203-010982-023. 

Title:  Florida-Bahamas  Shipowners 
and  Operators  Association. 

Parties:  Tropical  Shipping  & 
Construction  Co..  Ltd.,  Pioneer  Shipping 
Ltd.,  Savoy  Shipping  Company, 
Crowley  American  Transport,  Inc., 
Arawak  Bahamas  Line,  Ltd..  Seaboard 
Marine,  Ltd. 

Snyopsis:  The  proposed  amendment 
would  establish  service  contract  rules 
for  the  Agreement. 

By  Order  of  the  Federal  Maritime 
Contmission. 

Dated:  April  29.  1998. 
loaeph  C.  Polking. 
Secretary. 
(FR  Doc  98-11826  Filed  5-4-98;  8:45  ami 
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FEDFHA. 

RFSE  RVr  SVSTFM 

Form.T!!'  If 

IS,:)'    AcquiSit'i.ins  f>y    and 

M^rq-rs 

'  a,ir.*.  Hoiding  Zomoames 

Itie  LoiiipiiiiiL's  listed  in  tins  notiLf 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
GovemoH!  not  later  than  May  28,  1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue. 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

J.  FMB  Bankshares.  Inc.,  Madison. 
South  Dakota:  to  merge  with  Canton 
Bancshares,  Inc.,  Canton,  South  Dakota, 
and  thereby  indirectly  acquire  First 
American  Bank,  Canton,  South  Dakota. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Fairview  Insurance  Agency,  Canton, 
South  Dakota;  and  thereby  engage  in 
general  insurance  activities  in  a  place 
where  the  the  bank  holding  company  or 
a  subsidiary  of  the  bank  holding 
company  has  a  lending  office  and  that 
has  a  population  not  exceeding  5,000, 
pursuant  to  §  225.28(b)(ll)(iii)(A)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  29. 1998. 
WUliam  W.  WUm. 
Secretary  of  the  Board. 
IFR  Doc.  98-11807  Filed  5-4-9«;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

C.*»n'ers  ^or  Disease  Control  and 

P't»  vent  ion 

(INFO-9a-18] 

Proposed  Data  Coilections  Submitted 
lor  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 


request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  in\ited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques    * 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  on  or 
before  July  6.  1998. 

Proposed  Pro)erts 

1.  The  purpose  of  this  study  is  to 
evaluate  the  reliability  and  validity  of 
existing  instruments  that  measure  stress 
and  stressful  life  events  in  black  women 
of  reproductive  age.  Eligible  subjects 
will  be  black  women  who  live  in  the 
Atlanta  metropolitan  area.  Subjects  will 
be  recruited  from  flyers,  newspaper 
announcements,  hospitals  and  clinics  in 
the  metropolitan  Atlanta  area.  Subjects 
will  be  screened  and  selected  based  on 
age  (18-30  or  31-45  years),  years  of 
education  (12,  13-15,  16  or  more),  and 
pregnancy  status  (pregnant,  not 
pregnant).  A  maximum  of  thirty  women 
will  be  selected  for  each  combination  of 
age,  education  and  pregnancy  status. 
The  minimum  age  for  participation  will 
be  18  to  avoid  the  complications  due  to 
requirement  of  parental  consent. 
Women  will  be  excluded  if  they  use 
illicit  drugs,  such  as  heroin,  cocaine  and 
marijuana  because  these  substances  may 
alter  the  metabolism  of  Cortisol.  The 
contact,  timing  and  spacing  of  the 
interviews  and  laboratory  collection  are 
based  on  the  methodology  developed 
and  used  for  conducting  reliability  and 
validity  tests.  Approximately  one  half  of 
the  women  will  be  pregnant  at  the  time 
of  data  collection. 

Women  enrolled  in  the  study  respond 
to  a  series  of  face-to- face  and  self- 
administered  demographic  and  psycho- 
social questionnaires.  Women  are  also 
asked  to  provide  a  saliva  sample  so  that 
we  can  correlate  reported  levels  of  stress 
with  biological  measures  of  stress. 

Participation  in  this  study  is 
voluntary  and  participants  will  receive 
compensation  of  $35  for  their  time.  A 
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written  informed  consent  will  be 
obtained  and  oversight  will  be  provided 
by  local  institutional  review  board. 

This  project  should  take  two  years. 
One  hundred  fifteen  (115J  women  will 
participate  only  in  the  validity  study 
and  thirty-nine  (39)  women  will 
participate  in  the  validity  and  reliability 
study.  The  validity  study  requires  one 
interview  and  one  salivary  sample.  The 
reliability  study  requires  a  second 
interview  and  a  second  salivary 
specimen,  approximately  two  weeks 
after  the  first  interview. 

During  the  first  three  months  of  the 
study,  the  Project  Director  will  set  up 
the  office,  hire  staff  and  student 


assistants  and  provide  inter\'iewer  and 
data  entry  training  The  Project  Director 
will  also  make  contacts  and  explore 
potential  sites  for  recruiting  women  for 
the  study.  During  the  next  nine  months, 
all  of  the  interviews  (approximately  115 
validity  subjects  and  39  reliability 
subjects  remaining)  will  be  conducted 
and  data  entry  of  the  quantitative 
instruments  (i.e  Demographic  Lifestyle 
Questionnaire.  Cohen  Perceived  Stress 
Scale.  Life  Experience  Survey  (LES), 
ARIC/BAECKE  Questionnaire  of 
Habitual  Physical  Activity,  Center  for 
Epidemiologic  Studies  Depression  Scale 
(CES-D).  Profile  of  Mood  States, 
Multiple  Affect  Adjustive  Checklist, 


Speilberger  Trait  Anxiety  Inventory-Self 
Evaluation  Questionnaire)  will  be 
completed.  Scoring  for  the  qualitative 
instruments  (i.e.  Structured  Event  Probe 
and  Narrative  Rating  Method 
(SEPARATE)  and  Life  Events  and 
Difficulties  Schedule  (LEDS)  will  be 
initiated  during  year  1,  but  the  bulk  of 
the  qualitative  scoring  will  be 
completed  during  Year  2.  The  data  entrv 
of  the  qualitative  date  will  be  completed 
during  Year  2.  Preliminary  analyses  will 
be  conducted  during  Year  2,  with  the 
technical  assistance  of  CDC.  The  total 
estimated  cost  to  respondents  is  $6,755 
(39  reliabihty  participants  @  $70  and 
115  validity  participants  O  $35). 


Respondents 

Number  of  re- 
spondents 

Number  ol  re- 
sponses/re- 
spondent 

Average  bur- 
den/response 
(in  hrs.) 

Total  burden 
(in  hrs.) 

Reliability  Study  Group: 

African-American  wo'^en  *o'  trie  ages  of  18  to  45  

39 

lis 

2 

1 

3 
3 

234 

Validity  Study  Group 

Afncan- American  wc^ien  tor  'he  ages  nf  18  to  45  „ 

345 

Total 

579 

2.  Expanded  National  Surveillance  for 

.\ntimicrobial  Resistance.  Pilot.  The 
Hospital  Infections  Program.  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  is  proposing  a  sur\'eillance 
system  to  identify  patients  with 
infections  with  antimicrobial  resistant 
pathogens  of  critical  public  health 
importance.  As  a  pilot  project,  we  will 
first  study  glycopeptide  intermediate- 
THSistant  Staphylococcus  aureus. 
Approximately  Vs  of  S.  aureus 
infw:tions  are  now  resistant  to  multiple 
antibiotics  leaving  only  vancomycin,  the 
only  Food  and  Dnig  Administration 
(FD.M  approved  glycopeptide  antibiotfc 
available  in  the  United  States,  for 
U'-eatment  of  these  infected  patients. 
c:DCs  Hospital  Infections  Program 
recommended  that  ail  staphylococci 


possibly  resistant  to  glycopeptides 
(minimum  inhibitory  concentration 
(MIC)  >  4  ng/mL)  be  sent  to  CDC  if  the 
MIC  is  unchanged  or  higher.  The 
incidence  of  these  resistant  pathogens  is 
thought  to  be  rare,  and  to  date  only  one 
additional  glycopeptide  intermediate- 
resistant  S.  aureus  (GRS)  has  been 
identified.  Clinicians  caring  for  patients 
with  infections  due  to  GRS  have 
extremely  limited  treatment  options  for 
their  patients,  and  scientists  are  in  need 
of  adequate  clinical  specimens  to  create 
informed  hypotheses  about  mechanisms 
of  resistance  to  aid  in  drug  discovery 
and  treatment  options. 

To  confirm  and  characterize  GRS,  we 
propose  building  on  the  existing 
Emerging  Infections  Network  of  the 
Infectious  Disease  Society  of  America 
(IDSA  EIN,  a  pool  of  approximately  200 
infectious  disease  specialists),  clinical 


microbiologists  participating  in 
CUNMICRONET  (a  pool  of 
approximately  100  microbiologists),  the 
infection  control  community,  and 
industry,  and  CDC  will  serve  as  a 
reference  laboratory.  The  objectives  of 
this  surveillance  system  are  to  (1)  obtain 
epidemiologic  and  clinical  data  on 
patients  with  GRS  infections  so  that  risk 
factors  for  infection  and  clinical  impact 
of  infection  can  be  studied,  and  (2) 
obtain  GRS  isolates  to  confirm  identity 
and  susceptibility,  create  library  of 
molecular  fingerprints  (pulsed  field  gel 
electrophoresis  [PFGE]),  and  study 
resistance  mechanisms. 

Number  of  respondents  and  burden  to 
complete  forms  for  possible  isolates 
(number  of  respondents  is  estimated 
since  the  actual  incidence  of  these 
pathogens  is  thought  to  be  very  low). 


Form 


Numtjer  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/respond- 
ent 
(in  hrs.) 


Total  burden 
(m  hrs.) 


Emerging  Infections  Network  

ClinMicronet 

Industry/infection  control  community 

Total  


20 
20 
40 


0.50 
0.50 
0.50 


10 
10 
20 


40 


4812 
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Ltiarles  W   uolimar, 

Acting  Associate  Director  for  Policy  Planning 

and  Evaluation.  Centers  for  Disease  Control 

and  Prevention  (CDC) 

IFR  Doc.  98-11823  Filed  5-4-98;  8  45  am| 
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OEPaM'Mt.Nt  Jf-  HLAl. 
HUMAN  SERVICES 


.H  AND 


CentefS  for  Disease  Control  and 
Pravention 

Safety  and  Occului'     njl  Health  Stu<lv 
Section  NKDSM  Me*»ting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Safety  and  Occupational  Health 
Study  Section.  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 

rimes  and  dates:  8  a  m  -530  p.m..  )une 
18.  1998  8  a.m  -530  p  m  .  June  19.  1998. 

Place  Embassy  Suites  Hotel.  1900 
Diagonal  Road,  Alexandria.  Virginia  22314 

Status  Open  8  am  -8  30  am  .  June  18. 
1998.  Closed  8;30  am  -5:30  p.m..  June  18. 
1998;  Closed  8  a.m.-5:30  p.m..  June  19.  1998 

Purpose  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(s)  in  response 
to  the  Institutes  standard  grants  review  and 
funding  cycles  pertaining  to  research  issues 
in  occupational  safety  and  health  and  allied 
areas. 

It  is  the  intent  of  NIOSH  to  support  broad- 
based  research  endeavors  in  keeping  with  the 
Institute's  program  goals  which  will  lead  to 
improved  understanding  and  appreciation  for 
the  magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness.  It  is 
anticipated  that  research  funded  will 
promote  these  program  goals. 

Matters  to  be  discussed:  The  meeting  will 
convene  in  open  session  from  8—8:30  a.m..  on 
June  18. 1998,  to  address  matters  related  to 
the  conduct  of  Study  Section  business.  The 
remainder  of  the  meeting  will  proceed  in 
closed  session.  The  purpose  of  the  closed 
sessions  is  for  the  Safety  and  Occupational 
Health  Study  Section  to  consider  safety  and 
occupational  health  related  grant 
applications  These  portions  of  the  meeting 
will  be  closed  to  the  public  in  accordance 
with  provisions  set  forth  in  section  552(c)  (4) 
and  (6).  title  5  U  S.C.  and  the  Determination 
of  the  Associate  Director  for  Management  and 
Operations.  CDC.  pursuant  to  Public  Law  92- 
463 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information: 
Pervis  C  Major.  Ph  D  ,  Scientific  Review 
Administrator,  Office  of  Extramural 


lAJin.iuuiu.jn  and  Special  Projects.  Office  of 
the  Director.  NIOSH.  1095  Willowdale  Road 
Morgantown,  West  Virginia  26505. 
Telephone  304/285-5979. 

Dated:  April  28.  1998 
Nancy  C.  Hinch. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC I 
IFR-Doc.  98-11820  Filed  5-4-98;  8:45  ami 
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DfrPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  <)"«  Df'jq  Administration 

[Deckel  No    96f-    0J4.81 

MacMiiiar  Bioedei,  Ltd  .  Withdrawal  ot 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(PAP  6B4520)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  ethylene 
glycol  as  a  component  of  a  pulp 
bleaching  medium  used  in  the 
manufacture  of  paper  and  paperboard 
intended  for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Zajac.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-418-3095. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Fpiifi<il  Ke^i.sterof 
October  7.  1996  (61  FR  52454).  FDA 
announced  that  a  food  additive  petition 
(FAP  6B4520)  had  been  filed  by 
MacMillan  Bloedel.  Ltd.,  c/o  Camplong 
Sl  Associates.  Inc.,  P.O.  Box  238. 
Schomberg.  ON  LOG  ITO.  Canada.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  ethylene  glycol  as  a  pulp 
bleaching  agent  for  paper  and 
paperboard  intended  for  use  in  contact 
with  food.  Upon  further  review.  FDA 
has  determined  that  the  petition 
proposed  the  use  of  ethylene  glycol  as 
a  component  of  a  pulp  bleaching 
medium  used  in  the  manufacture  of 
food-contact  paper  and  paperboard. 
MacMillan  Bloedel.  Ltd..  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 


DatpH    April  in    1998. 
I  dura  M    I  rtrantino. 
Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition 
IFR  Doc.  98-11805  Filed  5-4-98;  8:45  am) 

WUJNO  COOC  4tM-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 

of  Meeting 

agency:  Food  and  Drug  Administration, 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  may  be  closed  to  the  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  26  and  27.  1998.  8  a.m.  to 
5:45  p.m. 

Location:  Holiday  Inn.  Versailles 
Ballrooms  I  and  II.  8120  Wisconsin 
Ave..  Bethesda.  MD 

Contact  Person:  Nancy  T.  Cherry  or 
Denlse  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852. 
301-«27-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138 (301-443-0572  in  the 
Washington.  DC  area),  code  12391. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will:  (1) 
Consider  the  safety  and  efficacy  of  a 
new  vaccine  from  SmithKline  for  the 
prevention  of  Lyme  disease;  (2)  consider 
the  safety  and  efficacy  of  a  live,  oral, 
attenuated  vaccine  for  the  prevention  of 
cholera:  and  (3)  discuss  issues  relating 
to  the  potential  inclusion  of  a  boxed 
warning  on  the  package  insert  for  live 
polio  virus  vaccine. 

Procedure:  On  May  26  and  27.  1998, 
from  9  a.m.  to  5:45  p.m..  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  19, 1998.  Oral 
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presentations  from  the  public  will  be 
scheduled  between  approximately  9 
am,  and  915  a.m  .  and  between 
approximately  3.30  p  m  and  345  p  m 
on  May  26,  1998.  and  between 
approximately  9  am  and  9:15  am.,  and 
between  approximately  130  p.m  and 
1  45  p  m  .  and  between  approximately 
3  30  p  m.  and  3  45  p.m  ,  on  May  27. 
1998  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  19,  1998,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  lo 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
•      reciuested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
May  26  and  27.  1998,  from  8  am  to  9 
am,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  L'  S.C.  552b(c)(4)/.  These  portions  of 
the  meeting  will  be  closed  to  discuss 
pending  investigational  new  drug 
applications  or  pending  product 
licensing  applications 

Notice  of  tnis  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated  .^pnl  28.  1998. 
Michael  A.  Friedman. 

Deputy  Commissioner  for  Operations. 
IFR  DtM    98-11806  Filed  5-4-98;  8:45  ami 

BILUNG  CO0£  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  980-01 49] 

Guidance  for  Industry  on  National 
Uniformity  tor  Nonprescription 
Drugs — Ingredient  Listing  for  OTC 
Drugs;  Availability;  Clarification 

AGENCY:  Food  and  Drug  Administration, 
HHS 

ACTION:  Notice:  clarification. 

summary;  The  Food  and  Drug 
Administration  (FD.M  is  clarifvingan 
administrative  error  relating  to  a  notice 
that  appeared  in  the  Federal  Register  of 
April  9,  1998  (63  FR  17429).  The  notice 
announced  the  availability  of  a  guidance 
for  industrv'  entitled  "National 
Uniformity  for  Nonprescription  Drugs — 
Ingredient  Listing  for  OTC  Drugs."  The 
agency  displayed  the  incorrect  draft  of 
the  guidance.  This  document  clarifies 
that  error 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Kuchenberg,  Center  for  Drug 


Evaluation  and  Research  (HFT>-7).  Food 
and  I>rug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857   301-594- 
2041 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Apnl  9,  1998  (63  FR 
17429),  FDA  published  a  notice 
announcing  the  availability  of  a 
guidance  for  industry  entitled  'National 
Uniformity  for  Nonprescription  Drugs — 
Ingredient  Listing  for  OTC  Drugs     The 
agency,  however,  inadvertently  put  o." 
display  a  working  draft  of  the  guidance 
dated  February  1998,  rather  than  t.ne 
version  tiie  agency  intends  to 
implement,  which  is  dated  .A.pr;i  1998 
This  notice  clarifies  that  error  b\ 
announcing  the  availability  of  the  April 
1998  version  of  the  guidance  document 
and  by  withdrawing  the  February  1998 
draft,  .^ddltlonally,  on  February  19 
1998,  FD.^  inadvertently  put  the 
working  draft  dated  February  1998  on 
the  Internet  at  http://www.fda.gov/cder/ 
guidance;  index.htm  The  agency 
intends  lo  replace  the  working  draft  that 
IS  on  the  Internet  with  the  .^pnl  1998 
version  in  the  near  future. 

Dated:  April  27.  1998 
WiUiam  K  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination 

(FR  Doc   98-11841  Filed  5-4-98:  8:45  am) 

BILUNG  COO€  41SIM)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Responsibility  of  Applicants 
for  Promoting  Objectivity  in  Research 
tor  Which  Public  Health  Service  (PHS) 
Funding  is  Sought 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction^ct  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Office  of  the  Director  (OD).  the  National 
Institutes  of  Health  (NIH)  will  pubUsh 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval 

Proposed  Collection 

Title:  Responsibility  of  Applicants  for 
Promoting  Objectivity  in  Research  for 
Which  Public  Health  Service  (PHS) 
Funding  is  Sought:  42  CFR  Part  50:  45 
CFR  Part  94.  Type  of  Information 
Collection  Request:  Extension  of  OMB 
No.  0925-0417,  expiration  date  09/30/ 
98.  Need  and  Use  of  Information 
Collection:  This  is  a  request  for  OMB 


approval  for  the  information  collection 
and  recordkeeping  requirements 
ron!a.-:t'C  ::,  'h^-  H^.a    -  'c  42  CFR  Part 
^T:  a''ic.  T-  C}-"K  Par.  94   T.^ie  purpose  of 
the  regulations  is  to  protect  the 
ob|ectJvity  with  which  PHS-funded 
.'-esearch  is  conducted  The  regulations 
require  disclosure  of  financial  interests 
related  to  PHS-funded  research  by 
personnel  who  have  decision-making 
."-esponsibihties  that  could  affect  the 
outcome  of  the  research.  Frequency  of 
Response:  On  occasion.  Affected  Public: 
I.ndi\iduals  or  households;  Business  or 
other  for-profit.  Not-for-profit 
institutions:  State,  Local  or  Tribal 
Government.  Type  of  Respondents:  Any 
public  or  private  entity  or  organization. 
The  annual  reporting  burden  is  as 
"  follows:  Estimated  Number  of 
Respondents:  57,235;  Estimated  Number 
of  Responses  per  Respondent:  10; 
Average  Burden  Hours  per  Response: 
20;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  171.110.  The 
annualized  costs  to  respondents  is 
estimated  at:  $5,068,850.  There  are  no 
Capital  Costs.  Operating  Costs  and/or 
Maintenance  Costs  to  report. 

Request  i-or  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  prof)osed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used. 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFQRMA-'iO,  CDS'^ACT: 

To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Thomas  F, 
McCormack,  Ph.D.,  Assistant  Grant's 
PoUcy  Officer,  Office  of  Extramural 
Research,  Office  of  Policy  for 
Extramural  Research  Administration, 
6701  Rockledge  Drive,  Bethesda.  MD 
20892,  or  call  non-toll-free  number  (301) 
435-0935  or  E-mail  your  request. 


4H1  i 
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including  your  address  to: 
TMl02d®NlHgov 

ConunenU  Due  Dale 

Comments  'cgarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
July  8.  1998. 

Dated:  April  28.  1998. 
G«offi«y  Grant. 

Director.  Office  of  Policy  for  Extramural 
Research  Administration 
|FR  Doc  98-11911  Filed  5-4-98:  8:45  am) 

BILUHQ  COOC  4140-01-M 


DEPAHTMS-N' 
HUMAN  StiBVii 


f-  "<i  alTH  and 


National  Institutes  o(  Health 

Proposed  Collection;  Comment 
Request:  Hazardous  Waste  Worker 
Training 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMfi)  for 
review  and  approval. 

Proposed  Collection 

Title:  Hazardous  Waste  Worker 
Training— 42  CFR  part  65.  Type  of 
Information  Collection  Request: 
Revision  of  OMB  No.  0925-0348. 
expiration  date  09/30/98.  Need  and  Use 
of  Information  Collection:  This  request 
for  OMB  review  and  approval  of  the 
information  collection  is  required  by 
regulation  42  CFR  part  65(a)(6).  The 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  has  been  given 
major  responsibility  for  initiating  a 
worker  safety  and  health  training 
program  under  Section  126  of  the 
Superfund  Amendments  and 
Reauthorization  ,\ct  of  1986  (SARA)  for 
hazardous  waste  workers  and 
emergency  responders.  A  network  of 
non-profit  organizations  that  are 
committed  to  protecting  workers  and 
their  communities  by  delivering  high- 
quality,  peer-reviewed  safety  and  health 
curricula  to  target  populations  of 
hazardous  waste  workers  and 
emergency  responders  has  been 
developed. 

During  the  first  ten  years  of  the  NIEHS 
Worker  Training  program  (FY  1987-97), 
the  NIEHS  has  successfully  supported 
20  primary  grantees  who  have  trained 


over  1.140.000  workers  acro^^ 
country  and  presented  nearl\  ^     j    i 
classroom  and  hands-on  training 
courses,  which  have  accounted  for 
almost  20  million  contact  hours  of 
actual  training.  Generally,  the  grant  will 
initially  be  for  one  year,  and  subsequent 
continuation  awards  are  also  for  one 
year  at  a  time. 

Grantees  must  submit  a  separate 
applica^on  to  have  the  support 
continued  for  each  subsequent  year. 
Grantees  are  to  provide  information  in 
accordance  with  S65  4  (a),  (b).  (c),  and 
65.6(a)  on  the  nature,  duration,  and 
purpose  of  the  training,  selection 
criteria  for  trainees'  qualifications,  and 
competency  of  the  project  director  and 
staff,  cooperative  arrangements  in  the 
case  of  joint  applications,  the  adequacy 
of  training  plans  and  resources, 
including  budget  and  response  to 
meeting  training  criteria  in  OSHA's 
Hazardous  Waste  Operations  and 
Emergency  Response  Regulations  (29 
CFR  1910.120  and  29  CFR  1910.121). 
The  information  collection  is  used  by 
the  Director  through  officers, 
employees,  experts,  and  consultants  to 
evaluate  applications  based  on  technical 
merit  to  determine  whether  to  make 
awards.  Frequency  of  Response: 
Biannual.  Affected  Public:  Non-profit 
organizations.  Type  of  Respondents: 
Grantees.  The  annual  reporting  burden 
is  as  follows:  Estimated  Number  of 
Respondents:  20;  Estimated  Number  of 
Responses  per  Respondent:  2;  Average 
Burden  Hours  per  Response:  8;  and 
Estimated  Total  Annual  Burden  Hours 
Requested:  320.  The  annualized  costs  to 
respondents  is  estimated  at:  $7,000. 
There  are  no  Capital  Costs.  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address*one  or  more  of  the 
following  {xiints:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 


FOB  FURTHER  INFORMATION:  To  refjues! 
rnurt'  iiiformdtioii  on  tht-  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact:  Joseph  T  Hughes,  Ir  ,  Director, 
Worker  Education  and  Training 
Program.  Division  of  Extramural 
Research  and  Training.  NIEHS,  P  O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  or  call  non-toll-free  number  (919) 
541-0217  or  E-mail  your  request, 
including  your  address  to 
hugh«83©niehs.  nih.gov. 

COMMENTS  DUE  DATE;  Comments 
rfy;.triiin>i  this  information  collection  are 
best  .issurt'd  of  having  their  full  effect  if 
received  on  or  before  July  6.  1998. 

Dated:  April  22,  1998. 
S«muei  Wilson. 

Deputy  Director.  NIEHS. 

'FR  rv)r  98-11932  Filed  5-4-98:  8:45  ami 

MLUNQ  COOC  414fr-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request:  Human  Research  Subjects 
Payment  Survey 

summary:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paf>er\Nork 
Reduction  Act  of  1995.  which  provides 
for  an  opportunity  for  public  comment 
on  proposed  data  collection  projects,  the 
Department  of  Clinical  Bioethics  (DCB). 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval 

Proposed  Collection 

The  Department  of  Clinical  Bioethics. 
Warren  Grant  Magnuson  Clinical  Center 
(CC).  National  Institutes  of  Health  (NjH). 
intends  to  seek  approval  to  conduct  a 
survey  aimed  at  payers  of  human 
research  subjects,  including  drug 
companies,  medical  device 
manufacturers  and  academic  research 
institutions,  concerning  the  amount 
they  pay  to  subjects  of  human  medical 
research  alid  what  factors  they  consider 
in  determining  how  much  to  pay 
subjects.  Data  collected  will  be  used  to 
assess  methods  for  the  determination  of 
payments  to  research  subjects.  Results 
of  the  survey  will  \y^'  rf^portfd 
confidentially,  in  the  .t^rt-^dte  and 
stripped  of  individual  identifiers. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
respondent. 
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Respondents:  United  States  payers  of 
human  medical  research  subje<,-ts. 
including  drug  companies,  medical 
device  manufacturers  and  academic 
research  institutions. 
Estimated  number  of  respondents  30 
Estimated  total  annual  burden  on 
respondents:  15  hours. 

Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use;  (b)  ways  to  enhance  the 
clanty.  quality,  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Send  written 
comments  to  David  Wendler, 
Department  of  Clinical  Bioethics. 
Clinical  Center,  National  Institutes  of 
Health,  10  Center  Drive,  Building  10, 
Room  1C124,  Bethesda.  MD  20892  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  All  comments  will 
also  become  a  matter  of  public  record 

For  Further  Information 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  data  collection  plans  and  the  survey 
instrument,  contact  David  Wendler  at 
the  address  above  or  call  (non-toll-free 
number)  301^35-8726 

Comments  Due  Date 

Comments  regarding  this  information 
collection  should  be  submitted  on  or 
before  July  6,  1998. 

Dated.  April  28.  1998 
David  K.  Henderson, 

Deputy  Director  for  Clinical  Care.  Warren 

Grant  Magnuson  Clinical  Center 

[FRDoc  98-11934  Filed  5-4-98:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request:  Organ  Procurement  Survey 

SUMMARY:  In  compliance  with  Section 
3,506{c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  which  provides 
for  an  opportunity  for  public  comment 
on  proposed  data  collection  pro)ects,  the 
Department  of  Clinical  Bioethics  (LXIB). 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  af  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 


Proposed  Collection 

Hie  Department  of  Clinical  Bioethics 
Warren  Grant  Magnuson  Clinical  Center 
(CC).  National  Institutes  of  Health  (NIH). 
intends  to  seek  approval  to  conduct  a 
survey  aimed  at  United  States  organ 
procurement  organizations  and 
transplant  surgeons.  T^e  survey  asks  for 
information  about  procedures  used  for 
organ  donation  and  implementation  of 
wishes  specified  in  advance  care 
directives.  The  data  collected  will  help 
the  .NIH  to  serve  patients  and  research 
subjects  who  are  enrolled  in  protocols  at 
the  CC  and  are  interested  in  the  option 
of  organ  donation  and  the  impact  of 
including  organ  donation  provisions  in 
advance  care  directives.  The  data 
collected  will  also  assist  the 
respondents  in  understanding  the 
practice  of  organ  donation  nationwide 
The  results  of  the  survey  will  be 
reported  confidentially,  in  the  aggregate 
and  stripfjed  of  individual  identifiers 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
respondent: 

Respondents:  United  States  organ 
procurement  organization  and 
transplant  surgeons 

Estimated  number  of  respondents 
198. 

Estimated  total  annual  burden  on 
respondents  99  hours. 

Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  is  necessary 
including  whether  the  information  has 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
information  to  be  collected:  (c)  the 
accuracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection,  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Send  v\Titten 
comments  to  David  Wendler 
Department  of  Clinical  Bioethics 
Clinical  Center,  National  Institutes  of 
Health.  10  Center  Dnve,  Building  10, 
Room  1C124,  Bethesda,  MD  20892.  all 
responses  to  this  notice  will  be 
summanzed  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

For  Further  Information 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  data  collection  plans  and  the  survey 
instrument,  contact  David  Wendler  at 
the  address  above  or  call  (non-toll-free 
number)  301^3,5-8726. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  should  be  submitted  on  or 
before  July  6,  1998. 


Dated  April  28   1998. 

David  K  Henderson, 

DepuH  Director  for  CI  mica!  Care.  Warren 
Grant  Magnuson  Clinical  Center 
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BHJJNG  CODE  4140-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review  Notice  ol 
Closed  Meettr>gs 

Pursuant  tc  Settion  iO(d)  of  the 
Federal  .*idvisor\  Committee  Act,  as 
amended  (5  U  S  C  .Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  fSEPl  meetings: 

Purpose  Agenda:  To  review  individual 
grant  appnc^tions 

■Vame  of  SEP  Behavioral  and 
Neurosciences 

Date  Ma\  4    1998 

Time   1 2  30  p  rr. 

Place  NiH   Roikledge  2,  Room  5192 
Telephone  (^inference. 

Contact  Person:  Dr.  David  Simpson, 
Scientific  Review  Administrator,  6701 
RockJedge  Dnve.  Room  5192.  Bethesda. 
Marvianc  20892,  (301)  435-127S. 

This  notice  is  being  published  last  than  IS 
days  pnor  to  the  above  nneeting  due  to  the 
urgent  ne«»<1  tc  meet  tuning  lunitations 
imfxjsec!  bv  the  grant  review  and  funding 
cycle 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date  June  10-12,  1998 

Time  6  00  p.m 

Place  Sage  Howard  Johnson  Motel, 
Cam  bn  age  M,\ 

Contact  Person  I>r  Bill  Bimnag,  Scientific 
Review  ,\dministrator.  6701  Rockledge  Drive. 
Room  5212,  Bethesda  Marvland  20892,  (301) 
435-1177 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  andVor  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  [lersonal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  p>ersonaI  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93  396.  93  837-93.844.  93.846-93.878, 
93.892.  93.893.  National  histitutes  of  Health. 
HHS) 

Dated  April  28  1998. 
LaVeme  Y.  Strmgfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc  9R-n  926  Filed  5-4-98;  8:45  am] 
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Hfviitn 


amended  (5  L  5.L..  Appendix  I},  notice 
is  hereby  given  of  the  following 
meetings  that  are  being  held  to  review 
grant  applications: 


-^;,,>,,ft4f  '.■.,r  ^4  if»fM!*'<     Hf»v^*»yw    ^^OtlC«  nt 
CluS«*».J  M«H"tii-,gs 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


Study  section/Contact  person 


June-Ju>y 
1998  meetings 


Time 


^ocatKXi 


B10BFHAVK5RAL  ANO  SOCIAL  SCIENCES  INfTIAL  REVIEW  QROOP 

BehavKxal    Me<liane.    Ms.    Carol    Gampbefl. 

301-435-1257 
Community  Preventior  &  Contro),  Dr    Robert 

We<lef.  301-435-1259 
Human    Devetopnient   &   Agmg — 1.    Df    Anita 

MiNer  Sostek,  301-435-1260. 
Human  Oevetopment  &  Agmg— 2,  Dr.  Michael 

MicWin.  301-435-1258 
Human   Devetopment  &  Agmg— 3.   Dr.   Anita 

Miller  Sostek.  301-435-1260. 
Soaal    Sciences    &    Population,    Dr     Robert 

Waller.  301-435-1259. 

June  24-25        

8  30am  „ ^^o*iaa.  'nn   ChewCha.se  MD 

June  11-12  

June  11-12  

June  24-25          

8:00  a.m  _ 

9:00  am  ....„ 

8:30  a.m  

9:00  am  

iiovftf'xw  s  Mouse  MtTtei    \\ashiogtor    DC. 
t  nciassy  Suites  ^o'ei    :..hev>  ■:,  nase  Pavilor.. 
'^oiicJa.    '^''-    ..'^ev*    .  hase    MD 

June  25-26  

f  -loassy  Sui'es  '-^o'ei     Jfiev"*  Chase  PavilK>f\ 

Jurw  18-19 

8:00  a.m  

..xTivefxx  s  House  MOtei   Washmgior,,  DC. 

Bncnemntry.    Dr.    Chhanda    Ganguly,    301-  '  June  25-26 

435-1739 
Medical        Biochemistry,        Dr         Alexander 

Liacouras,  301-435-1740 
Pathobwctwnistry.    Dr     Zakir    Bengali,    301- 

435-1742 
Physiological  Chemistry,  Dr.  Richard  Panniers. 

301-435-1741. 


B.i  M::Hf  MICA.    SCiFNCFS  INt-^IAL  RFVirW  GROUP 

8:30  a.m  |    iwo'j^-'iw  -^xKia,    -.-■    Aas'^irxjio'^    W" 

8:30  a.m  !  vSv^-iina--  Br^s'..-  ^ci'f»i    Aasrimg-orv  DC. 

8:30  a.m  i  *"  tiaiv   -'•   Be'^ps^la  MC 


June  16-17 
June  5-6  .... 
June  11-12 


8:00  a.m 


A'»noha'"  briSti- 


!ei    AashingtofT    Dv. 


BIOP'-'*S<i.A.    *Ni:    iMf-MiCA..  SCifcNCES  iN!TiAL  REVIEW  GROUP 


Bio-Oganic   &   Natural.    Products   Chemistry, 

Dr  HaroW  Radlke.  301-435-1728 
Biophysical  Chemistry,  Dr   Dor^W  Schneider. 

X)  1-435- 1727 
.^edianal  Chemistry,  Dr   Ronald  Dubois.  301- 

435-1722 
Metallobiochemistry,   Dr    John  Bowers.  301- 

435-1725. 
Molecular   &   Cellular   Biophysics.   Dr.   IMancy 

Lamontagne,  301-436-1726 
Physical  Biochemistry.  Dr.  Gopa  Rakhrt.  301- 

435-1721 


June  25-26  

June  18-19      

9-00  a  m  

•<  .M.ij,    nn.  Chevy  Chase   m;. 

8:30  a.m  

''oiM'ia.    '■■■     tw.h'  "HJ"'!!;  MD 

June  24-26  

8:30  aJh  

8:30  a.m  

8:30  am  

8:30  a.m  

Holiday  Inn.  Chevy  Chase   ML 

June  25-26  

St  James  Hotel.  Was^n^on.  DC. 

June  11-12  

Holiday  Inn.  Ctievy  Chase   MO 

June  29-30     

DooWp"^'ee  Motel   RocK^uie   MD. 

CAHijh.,ti<SCK.^A»  :>OiLNC£S  iNIT.Al  RtVlEW  GROUP 


Carrlinwa«nilar      IV     fVirrkvi    .lnhn«nn      .V)1- 

June  8-10 

800  a.m  

HoUrtav  Inn,  Silver  Spnng.  MD 

Georgetown  HoitCay  .r.r.,  Aashinqton. 

Doubie"^'ee  Hotpi   RocWiiie  MD 

Hofcday  Inn,  L/^v,     ^ase   m: 
Holiday  Inn.  Bp--e<.M  m: 

Georgetown  hougbv    -'^    Aas^ington 
American  Inn,  Bef^esi.i   md 

435-1212 
Cardiovascular  &  Renal.  Dr    Anthony  CtHjng. 

301-435-1213 
Expenmontal    Cardiovascular,    Sciences.    Dr. 

Anshumah  Chaudhan.  301-435-1210. 
Hematotogy— 1.  Dr  Robert  Su,  301-435-1195 
Hematology— 2.   Dr    Jenold   Fried.   301-435- 

1777. 
Pathology  A.  Dr  Larry  Pinkus.  301-435-1214 
Pharmacokjgy,  Dr    Jeanne  Ketley,  301-435- 

1789. 

July  7-8 

8:30  a.m  

800  a.m  

DC. 

Jur>e  15-16 

June  4-6  

8:00  am  .„ 

8:30  am  

8:30  a.m  _ 

8'00  a.m  

June  17-18  

June  2-3  

DC. 

June  25-26 

Biological   Sciences — 2,   Dr.   Anthony  Carter. 

301^35-1024 
Cellular  Biotogy  and  Physiok>gy — 1,  Dr.  Gerakj 

Greenhouse.  301-436-1023. 


CELL  DEVELOPMrN"  ANO  njNCTlON  INITIAL  REVIEW  GROUP 

June  29-30  8:30  am  

June  3-4  8:00  a.m  


Holiday  InrvOW  Town,  Aiexandna  VA. 
Sheraton  Reston  Hotel,  Restoil,  VA. 
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Z4h: 


Study  sectioaConiac*  oerson 


June-July 
1998  r^eeTiigs 


Time 


Location 


Cellular  Biology  anc  Physiology— 2  D' 
Gerhard  EhrenspecK,  301-^35-1022 

human  Emoryology  &  Developmeni — 2  Dr 
Sherry  Dupere,  301-435-1021 

Internationai  &  Cooperative  Proiects    D'    G    B 

June  1CV-"  '    

June  4-5  

Juiv  27  

8.30  a.m  

8:30  a.m  

8:30  a.m 

8:30  a.m  

Holiday  Inn.  Chevy  Chase.  MD. 

Georgetown  w-zi^a,  inn,  Washington.  DC. 

Embassy  Suites  Hotel,  Chevy  Chase  PavHion. 

Washington,  DC 
Holiday  InrvOW  Town,  Alexandna,  VA. 

Holiday  Inn,  Chevy  Chase,  MD. 

Warren.  ,30i -435-^019 
Molecular   Bioiogv     C-    Ar«hon»    Caner    3C ' - 

June  ' 1-12  

435-1024 
Molecular  Cviology    D-    Ra'^esr'  Navan    3C1 

Junp  4-5         

8:00  a.m  

435-1026. 

i 

ENDOCRINOLOGY  AND  REPRODUCTIVE  SCIENCES  INITIAL  REVIEW  GROUP 

Biochemical      Endocrinology       D'       Michaei 

'  June  11-12  

8:30  a.m  

Embassy  Sunes  Hotel,  Chevy  Chase  PavHion. 

WasWnglon.  DC 
NevK  D'iea~^  m-,--.  -   N^w  Orleans  LA. 

Knecht,  30i-^3S-iO46 

Endocrinology    Dr    Sved  A~iir    3C1-435-1043 

.une  22-23   

June  2^26   

..jne  6-9   

^une  8^9     

8:30  a.m  

Human    E'ntinyology    &    Developnen'— 1     Dr 

Michael  Knecht.  301-435-1046 
Reproduaive  Biotogv    D'    Denms  :  eszczynsK. 

8:30  a.m  

8:30  a.m  

Ran-iaoa  :"''.  se:*  esaa.  MD. 
Washington  Plara  Hotel.  Washington.  DC. 
Embassy  Square  Suites.  Washington,  DC. 

30'-435--':344    ^ 
ReproOuCTive      tndocnnoiogv,      Of,      ADuDaKB' 

8:00  a.m  

Shaikh   301-435-'Ch:2 

GENETIC  SCIENCES  INITIAL  REVIEW  GROUP 


Bioiogicai    Saences — 1.   Dr    Nancy   Pearson, 

June  &-10  

9:00  a.m  

9:00  a.m  

9:00  a.m „.... 

8:30  a.m  „ 

St.  James  Hotel,  Washington.  DC. 

Georgetown  Holiday  inn,  Washington.  DC. 

Holiday  Inn-OW  Town,  Alexandna,  VA. 
Wyndtiam  Bnstol  Hotel,  Washington,  DC. 

30i-43e^i:»4  7 

Genetics      D'      javic     •^enonatn,      30'-^3b~ 

June   • '-12    

1038 
Genome,  Dr  Chen^i  Corsaro  30i-435-'C>45 

June  25-26  

Mammalian   Genetics.   D'    Ca-^iiia   Da.     301- 

June  16-17  

435-1037. 

HEALTH  PROMOTION  AND  DISEASE  PREVENTION  INITIAL  REVIEW  GROUP 


T" 


Epidenioiogv  &  Disease   ConToi— ^    D'    Scx)^ 

June  ^7-^-9   

8:30  a.m  

Holiday  Inn,  Chevy  Chase.  MD. 

Osborne,  30i-43f^-  '^82 

Epidemiology   &    Disease     Conrros— 2     Dr    H. 
Mac  Stiles.  301-435-  >  785 

June  2<^Juiy  2 

8:30  a.m  

Georgetown  Holiday  Inn,  Washington,  DC. 

Nursing    Research     Dr     Ger^r.joe    McFanana 

301-435-1784 

1 

June  8-9  

8:30  a.m  

DoubleTree  Hotel.  Rockville,  MD. 

IMMUNOLOGICAL  SCIENCES  INITIAL  REVIEW  GROUP 


Allergv  &  l"irnur)ology    D'    Gene  Zc^'^erma'" 

301^35^1220 
Expenmentai   inmLmoH^gy     D'    J-albert  Laing. 

June   :&-"9    

j  June  11-12  

June   '7-19    

8  3C  a  Ti  

8:30  a.m  

HoWay  Inn,  SHver  Spnng,  MD. 
Georgetown  HoWay  Inn,  Washington,  DC. 
Hohday  Inn,  Chevy  Chase,  MD. 
Holiday  Inn,  Chevy  Chase.  MD. 

301-435-122' 
Immunobiology     D'     Be"v    ^avoen     3C'-43S- 

8:30  a.m  

8:30  a.m  

1223 
Inmunologicai    Saences     D^     CalPer    ^amg 

June  '  ''-■'9   

301^35-1221. 

INFECTIOUS  DISEASES  AND  MICROBIOLOGY  INITIAL  REVIEW  GROUP 


D' 


^imothv     June  18- '9 
Aiilia.""     Ju"e  17    'S 


Bactenoiogy    &    Mycology--" 

Henry,  301^35-'  147 
Baaeriology      &     Mycoiogv-— 2 

Branche   Jr  ,  301-435- '  •48 
Ex,perirnentai     Virology,     D'      Ga^rer     Keefer      June  22-23   ..... 

301-435-1152 
Microbial  Physioiogy  &  Gene'iCS— '     D-    Martin      June  "Ci-12    

Slater    301-435-1  '49 
MicroOial  Pnysiology  &  Gene*iC5~2    Dr    Ger      June  10-11    

aio  Lioaei,  30i-435-ii50 
Tropical    Medicine   &    Parasitology     D'     jean     ^une  '"-'2  

HicKman,  301^35-1146 
Virotogy,  Or   Rita  Anana,  301-435-1 151  i  June  22-23   


8:30  a.m 

S  07  a  m 
8:30  a.m 
8:30  am 


Mamoti  Residence  Inn,  Bethesda,  MD. 
Holiday  Inn,  Ghevy  Chase.  MD. 
Holiday  Inn,  Chevy  Chase,  MD. 
DoutjIeTree  Hotel,  Rockville,  MD. 


6  3C  a  TI  „..     noHoay  Inn,  Bethesda,  MD. 


8:30  a.m 
8:30  am 


HdkJay  Inn,  Bethe&oa,  MD. 

Georgetown  Hobday  Inn,  Washington.  DC. 


MUSCULOSKELETAL  AND  DENTAL  SCIENCES  INITIAL  REVIEW  GROUP 


General  Medicme  A-1,  Dr.  Ha'oic  Da.'icson      June  5-9  I  8:30  a.m  Geo'je'ow  -^-^iiaa.    '^^    Aa^nignton,  DC. 

301-^35-1776  I 
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Study  section/Contact  person 

June-Juty 
1998  meetings 

Time 

Location 

General  Medicine  B,  Dr.  Shirtey  Hilden.  301- 

435-1198 
Geriatrics  &  Rehabtlrtative  Medicine.  Ms    Jo 

Pelham.  301-436-1786 
Oral  Biology  &  Medicine-l.  Dr  Pnscilla  Chen. 

301^35-1787 
Oral  Biology  &  Mediane-2.  Dr   Pnscilla  Chen. 

301-435-1787 
Orthopedics    &    Musculoskeletal.    Dr     Daniel 

McDonald.  301-435-1215. 

June  16-17  

8:00  a.m  

8:00  a.m  

Holiday  Inn.  Chevy  Chase.  MD. 

June  16-17      

The  Georgetown  Inn,  Washington.  DC. 

June  16-17 

8'30  a  m  

HoWay  Inn-OW  Town.  Alexandna. 

June  1-2  

June  22-23  

8'30  a  m      

Holiday  Inn-Otd  Town.  Alexandna. 

8:00  a.m  

Holiday  Inn.  Chevy  Chase.  MD 

NUTRrriONAL  AND  METABOLIC  SCtETICES  INtTIAL  REVIEW  GROUP 


Metabolism.    Dr.    Knsh    Knshnan,    301-435- 

1041. 
Nutntion.  Dr.  Soofa  KJm.  301-435-1780 


July  1-2 

June  18-19 


8:30  a.m 
8:30  a.m 


Georgetown  Holiday  Inn.  Washington.  DC. 
Holiday  Inn.  Bethesda.  MD. 


ONCOLOGICAL  SOENCES  INITIAL  REVIEW  GRC 

UP 

Chemical  Pathology.  Dr  Edmund  Copeland. 
301-435-1715 

Experimental  Therapeutics- 1.  Dr  PhUip  Per- 
kins, 301-435-1718 

Experimental  Therapeutics— 2,  Dr  Marcta 
Litwack.  301-435-1719 

Metabolic  Pathology.  Dr  Marcelina  Powers. 
301^35-1720 

Pathology  8.  Dr  Martin  Padarathsmgh.  301- 
435-1717 

Radiation   Dr   Paul  Strudler  301-435-1716 

June  17-19  

8:00  a.m  

8:30  a.m  

8:30  a.m  

Holiday  Inn.  Chevy  Chase.  MD. 

June  25-26  

Hyatt  Hotel.  Key  Bndge,  Arlington.  VA. 

July  1-3 

June  29-Ouly  1  

June  17-19     

Embassy  Suites  Hotel.  Chevy  Chase  Pavilion, 

8:00  am  

8:00  am  

8:30  a.m  

Washington.  DC. 
Holiday  Inn-Okj  Town.  Alexandna.  VA. 

Georgetown  Holiday  Inn,  Washington.  DC. 

June  15-17  

Embassy  Surtes  Hotel.  Chevy  Chase  PavHion. 

Washington.  DC. 

PATHOPHYSIOLOGICAL  SCIENCES  INITIAL  pEVEW  GROUP 


General  Mediane  A— 2.  Dr.  Mushtaq  Khan, 

301^35-1778 
Lung     Biotogy     A     Pathokjgy.     Or      Andrea 

Harabin.  301-435-1017 
Respiratory  &  Applied  Physiology,  Dr.  Everett 

Sinnett,  301-436-1016. 

June  15-16  

8:30  a.m  

ANA  Hotel,  Washington,  DC. 

June  17-18  

8:00  a.m  

8:30  a.m 

St.  James  Hotel.  Washington,  DC. 

June  22-23  

ANA  Hotel.  Washington.  DC. 

SENSORY  SCIENCES  INITIAL  PE  V  FW    .ROUP 


Heanng  Research,  Dr.  Joseph  Kimm,  301- 

435-1249 
Visual  Saences  A,  Dr   Luigi  Giacometti.  301- 

435-1246 
\/i«ia1    ^nAOTA^    R     Df     L  aonard    Jakubc2ak 

June  8-9  

8:00  am  

8:30  a.m  

8'30  a  m  

One   Washington   Circle   Hotel.   Washington, 

June  18-19    

DC. 
Holiday  Inn.  Bethesda.  MD. 

June  17-18 

Radisson  Barcelo  Hotel,  Washington.  DC. 

301-435-1247 
Visual  Sciences  C   Dr   Carole  Jelsema.  301- 

June  10-11  

8.00  a.m  



Georgetown  Surtes  Hotel.  Washington.  DC. 

435-1248 

SURGERY.  RADIOLOGY  AND  BIOENGINEERING    N"  A.  REVIEW  GROUP 


DiagrK>stic  Radiology,  Dr  Eileen  Bradley.  301- 

435-1178 
Surgery    &    Bioengineenng.    Dr.    Lee   Rosen, 

301-435-1171 
Surgery,  Anesthesiology  &  Trauma.  Dr.  Gerald 

Becker.  301-435-1750 


June  24-25 
June  15-16 
June  22-23 


8:00  a.m 
8:00  am 
1 .00  p.m 


Georgetown  Holiday  Inn,  Washignton.  DC. 
Georgetown  Holiday  Inn,  Washir>gton,  DC. 
Georgetown  Holiday  Inn,  Washir^gton,  DC. 


The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  conHdential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concemiiifi  individuaLs  associated  with 


the  applications  andVor  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwairanted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No«.  93.306.  93.333.  93.337.  93.393- 
93  396.  93  837-93.844.  93.846-93.878. 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 


Dated:  April  28.  1998. 
LaVerne  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  98-11937  Filed  S-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d]  of  the 
Federal  Advisor*'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Specialized  Clinical 
Fellowship  and  Mentored  Specialized 
Clinical  Investigator  Award  (Teleconference). 

Z>ofe.  May  12. 1998. 

Time:  4:30  p.m. — adjournment. 

Place:  6100  Executive  Boulevard.  6100 
Building.  Room  5E01.  Rockville,  Maryland 
20852. 

Contocf  Person.  Gopal  Bhatnagar,  Ph.D.. 
Scientific  Review  Administrator  MCHD, 
6100  Executive  Boulevard,  Room  5E01 
Rockville.  MD  20852,  Telephone.  301-49&- 
1485 

Purpose/ Agenda:  To  evaluate  and  revievi 
research  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c}(6),  Title  5  U.S.C.  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  these  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  piersonal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93,864.  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children).  National  Institute  of  Health,  HHS) 

Dated    .'\prii  28.  1998. 
LaVeme  Y.  Stringfield. 
Committff  Management  Office,  NIH. 
|FRr>(x    98   11925  Filed  5-4-98;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  lOid)  of  the 
Federal  Advisor\-  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  Sep:  ZDKl  GRB-6  (01  P). 
Dote.  )une  8-10,  1  Q9fl 
Time:  6:00  PM. 


Place  Omni  New  Haven  Hotel.  155 
Temple  Street.  New  Haven.  Connecticut 
06510,  Telephone   (203)  772-6664. 

Contocf  Neal  .Musto.  Ph.D.,  Scientific 
Review  .Administrator  Review  Branch.  DEA. 
NTDDK.  Natcher  Buuomg,  Room  6AS-37A, 
Ndtional  Institutes  of  Health.  Bethesda, 
.Marviand  20892-6600.  Phone:  (301)  594- 
7798 

Purpose/Agenda.  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
w  tih  the  provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prop)osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Dcimestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  April  29. 1998. 
I.aVeme  Y  Stringfield. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-1 1 927  Filed  5-4-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Amended 
Notice  of  Meeting  of  the  National 
Advisory  Council  on  Aging 

Notice  is  hereby  given  of  a  change  in 
the  agenda  for  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  May  21-22. 
1998,  to  be  held  at  the  National 
Institutes  of  Health.  Building  31. 
Conference  Room  6.  Bethesda.  Manland 
published  in  the  Federal  Register  on 
April  21.  1998.  (63  FR  19737)  This 
meeting  vyas  scheduled  to  be  open  to  the 
public  on  Thursday    .May  21,  finom  1:30 
to  4:1.5  p  m  and  Friday,  .May  22,  from 
8:00  a,m,  until  adioumment.  The 
meeting  was  scheduled  to  be  closed  on 
Thursday.  May  21  from  4:15  p.m.  to 
recess- 

The  meeting  vMil  now  ix?  closed  to  the 
public  on  Thursday.  Mav  21.  from  2:30 
p.m.  until  recess.  The  meeting  y\'ill  be 
open  on  Friday.  May  22  from  8:00  a.m. 
to  adjournment. 

Dated   April  29.  1998 
LaVeme  Y.  Stringfield. 
Committee  .Management  Officer,  NIH. 
IFR  Dof    98-11928  Filed  5-4-98;  8:45  am] 
BILUNG  CODE  4140-Ot-M 


DEPARTMENT  OF  HEAlTh  AND 
HUMAN  SERVICES 

National  Institutes  o*  Hea^f^ 

National  Institute  of  Diabetes  anc 
Digestive  and  Kidney  Diseases.  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting. 

Name  of  SEP:  ZDKl  GRB-8  03  P. 

Z)ate;  May  27-29,  1998. 

Time:  6.00  PM. 

Place:  Union  Station  Hotel.  1001 
Broadway,  Nashville.  Tennessee  37203. 
Telephone:  (615)  726-1001 

Contact:  Roberta  Haber,  Ph.D.,  Scientific 
Review  Administrator,  Review  Branch.  DEA. 
NIDDK.  Natcher  Building.  Room  6AS-25N. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892-6600,  Phone:  (301)  594- 
8898. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  f>ersonal  information 
concemingindividuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  April  29.  1998. 
LaVeme  >    .Strmijfipiri 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-1 1 929  Filed  5-4-98;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  o^  Allergy  and 
Infectious  Diseases.  Notice  of  Meetsrvg 
Allergy,  Immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Allergy,  Immunology,  and 
Transplantation  Research  Committee  on 
June  3-5,  1998.  at  the  Historic  Inns  of 
Annapolis  Maryland  lim,  58  State 
Qrcle,  AnnapKtlis,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  on 
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Juno  J  tu  discuss  aUiuiiuslratjvo  aeiaii-. 
relating  to  committee  business  and 
program  review,  and  for  a  report  from 
the  Director.  Division  of  Extramural 
Activities,  which  will  include  a 
discussion  of  budgetary  matters. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(6).  Title  5.  U.S.C.  and  sections 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  9:30  a.m.  on 
June  3  until  adjournment  on  |une  5. 
These  applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitut»a 
clearly  unwarranted  invasion  of 
personal  privacy 

Ms.  Claudia  Goad.  Committee 
Management  Officer.  National  Institute 
of  Allergy  and  Infectious  Diseases.  Solar 
Buildmg,  Room  3C26.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892,  301-496-7601.  will  provide  a 
summary  of  the  meeting  and  a  rost*  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  assign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Kevin  M.  Callahan.  Scientific 
Review  Administrator,  Allergy, 
Immunology,  and  Transplantation 
Research  Committee.  NIAID.  NIH.  Solar 
Building.  Room  4C20,  Bethesda. 
Maryland,  telephone  301-496-8424. 
will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  93-85.5.  Immunology.  Allergic 
and  Immunologic  Diseases  Kesearch, 
National  Institutes  of  Health.) 

Dated:  ,^p^il  28,  1998. 
La  Verne  Y.  Stringficld. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-11930  Filed  5-4-98.  8:45  ami 

BILLING  COOC  414«-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

N.3tionai  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License   Highly  Informative 
Microsatellite  Repeat  Polyrrwrphic 
DNA  Markers 

AQENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
action:  Notice. 

Si  iMMARY:  This  is  a  notice,  in  accordance 
u  use.  209(c)(1)  and  37  CFR 

404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  to  practice 
the  inventions  embodied  in  U.S.  Patent 
Application  Serial  No.  07/799.828 
(issued  as  Patent  No.  5.378.602  on 
January  3.  1995).  entitled  "Twenty- 
Seven  Highly  Informative  Microsatellite 
Repeat  Polymorphic  DNA  Markers"'; 
U.S.  Patent  Application  Serial  No.  07/ 
922,723  (issued  as  Patent  No.  5.369.004 
on  November  29,  1994).  entitled  "Five 
Highly  Informative  Microsatellite 
Repeat  Polymorphic  DNA  Markers"; 
U.S.  Patent  Application  Serial  No.  07/ 
952.277.  entitled  "Eleven  Highly 
Informative  Microsatellite  Repeat 
Polymorphic  DNA  Markers";  U.S. 
Patent  Application  Serial  No.  08/ 
074.275  (issued  as  Patent  No.  5.468.610 
on  November  21.  1995).  entitled  "Three 
Highly  Informative  Microsatellite 
Repeat  Polymorphic  DNA  Markers"; 
and  U.S.  Patent  Application  Serial  No. 
and  08/480.366  (issued  as  Patent  No. 
5.721.100  on  February  24.  1998). 
entitled.  "Three  Highly  Informative 
Microsatellite  Repeat  Polymorphic  DNA 
Markers"  to  Lifecodes  Corporation, 
having  a  place  of  business  in  Stamford, 
Connecticut.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  field  of  use  would  be  DNA 
profiling  assays  for  detecting 
polymorphisms  of  forensic  and  medical 
samples  including  blood,  semen,  tissue 
hair,  saliva,  urine,  and  mixtures  of  body 
fluids. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  the  NTH  Office  of 
Technology  Transfer  on  or  before  July  6. 
1998,  will  be  considered. 
A00AE8SES:  Requests  for  a  copy  of  the 
patents,  patent  application,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Charles  Maynard.  M.P.H.. 
Technology  Licensing  Specialist.  Office 
of  Technology  Transfer.  National 


Institutes  of  Health.  6011  Executive 
Boulevard.  Box  13,  Rockville,  MD 
20852-3804;  Telephone:  (301)  496- 
7735,  ext.  243;  Facsimile:  (301)  402- 
0220.  Properly  filed  competin>< 
applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  contemplated  license. 
A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 

SUPPt.EMENTARY  INFORMATION:  A  novel 

group  of  microsatellite  repeat 
polymorphic  deoxyribonucleic  acid 
(DNA)  markers  is  valuable  for  rapidly 
identifying  and  differentiating  between 
individual  human  DNA  sequences  for 
forensic,  genetic,  and  human  DNA 
mapping  studies.  These  nucleotides  can 
also  be  used  for  paternity  and  prenatal 
screening,  and  genetic  mapping.  These 
new  microsatellite  DNA  markers  can  be 
used  as  primers  for  rapid  polymerase 
chain  reaction  (PCR)  amplification  of 
unique  human  DNA  polymorphisms, 
which  are  naturally  occurring  mutations 
in  DNA  sequences  that  are  often  unique 
on  the  basis  of  as  little  as  a  single 
nucleotide  sequence.  Assays  using  these 
nucleotides  are  based  on  PCR  and 
therefore  need  only  small  amounts  of 
test  DNA.  The  assays  are  easy  to 
perform  and  relatively  inexpensive  and 
results  can  be  obtained  in  less  than  24 
hours,  compared  with  3  or  4  days  for 
other  similar  tests.  Accordingly,  the 
invention  also  relates  to  an  improved 
PCR  procedure  and  a  PCR  assay  kit 
which  comprise  nucleotides  according 
to  the  invention.  The  invention 
describes  a  method  X)f  the  steps  involved 
in  extracting  DNA  from  a  sample  to  be 
tested,  amplifying  the  extracted  DNA 
and  identifying  the  amplified  extension 
products  for  each  different  sequence. 
Each  different  sequence  is  differentially 
labeled.  The  method  is  applicable  to  a 
wide  variety  of  forensic  and  medical 
samples  as  stated  above. 

DNA  identity  testing  has 
revolutionized  the  field  of  forensic 
analysis  of  biological  materials.  The 
forensic  test  compares  the  genetic 
material  in  biologic  specimens  from  a 
crime  scene  to  that  taken  from  a  suspect. 
DNA  testing  transforms  the  DNA  found 
in  blood,  senrni,  or  other  tissue  from  a 
crime  scene  or  an  individual  into  a 
unique  genetic  profile  The  profile  may 
serve  as  a  means  of  making  a  positive 
identification  in  a  rape,  murder,  or  other 
violent  crime.  A  number  of  loci  in  this 
application  may  also  be  useful  in 
identity  testing  by  discerning  a  DNA 
pattern  that  is  unique  to  an  individual. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
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209  and  37  CFR  404.7  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  US  C  209  and  37  CFR  404.7. 

Applications  for  a  license  in  the 
exclusive  field  of  use  filed  in  response 
to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  licenses.  Comments  and 
objections  submitted  in  response  to  this 
notice  will  not  be  made  available  for 
public  inspection,  and.  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  use.  552. 

Dated  April  9.  lays. 
lack  S  Spiegel. 

Dirrttor.  Division  of  Tf^hnolof^'  Development 
and  Transfer.  Off  ice  of  Technology  Transfer 
[PR  Doc  98-11933  Filed  5-4-98;  8:45  am] 
BILUNG  CXX>E  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Management 
Objectives  for  the  Endangered  Fishes 
of  the  Upper  Colorado  River  for  Review 
and  Comment 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  document  availability 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  Draft  Interim 
Management  Objectives  for  the 
Endangered  Fishes  of  the  Upper 
Colorado  River  and  supporting  draft 
do<:ument  "Modeling  population 
dynamics  of  Colorado  squawfish, 
razorback  sucker,  and  humpback  chub: 
for  management  ob)ective 
development  "  These  interim 
management  objectives  serve  as  the  first 
step  in  determining  recoven'  goals  bv 
identifying  approximate  minimum 
population  sizes  for  current  and 
restored  stocks  of  endangered  fish  in 
order  to  achieve  recovery.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  interim  management 
objectives  and  supporting  modeling 
document. 

DATES:  Comments  on  the  draft 
management  objectives  must  be 
received  on  or  before  June  4.  1998  to 
ensure  they  receive  consideration  by  the 
ServK.e 

ADDRESSES:  Persons  wishing  to  review 
the  draft  management  objectives  may 


obtain  a  copy  by  contacting  the 
Associate  Manager  Utah.  Fish  and 
Wildlife  Service,  PC  Box  25486, 
Denver  Federal  Center  Denver. 
Colorado  80225.  Written  comments  and 
materials  regarding  this  plan  should  be 
sent  to  the  Associate  Manager  Utah  at 
the  Denver  address  given  above 
Comments  and  matenals  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Shanks,  Fish  and  Wildlife 
.Associate  Manager  (see  ADDRESSES 
above),  at  telephone  (3031  23fv-8i54. 
SUPPLEMENTARY  INFORMATION; 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
pnmar>'  goal  of  the  Services 
endangered  species  program  To  help 
guide  the  recovery  effort  of  Upper 
Colorado  River  endangered  fishes,  the 
Recovery  Implementation  Program,  with 
the  Service  as  a  participant   ;s 
determining  intenm  management 
obiectives  to  guide  the  development  of 
recovery'  goals.  This  first  step  is  to 
determine  the  necessary  minimum 
numbers  in  a  population  of  endangered 
Upper  Colorado  River  fishes  to  maintain 
quantifiable  genetic  integrity.  The 
interim  management  objective 
documents  the  methods  used  to 
determine  effective  population  size,  sex 
ratios  and  numbers  of  fish  that  would 
successfully  contribute  their  genetics  to 
the  next  spawning  population. 

Biologists  have  been  charged  with 
developing  quantifiable  recovery 
obiectives  that  are  scientifically  based 
Generally,  there  is  a  lack  of  sufficient 
information  on  species  habitat  needs, 
population  genetics,  and  population 
demographics  to  establish  sound 
quantifiable  objectives  Where  scientists 
have  attempted  to  establish  quantifiable 
objectives  for  recovery,  the\  have 
tended  to  be  relatively  conservative.  For 
these  reasons,  and  others,  quantifiable 
recovery  objectives  have  never  been 
established  for  endangered  fish  m  the 
Upper  Colorado  River  Basin 

In  the  Upper  Basin,  four  endemic  fish 
species  are  federally  listed  as 
endangered  Colorado  squawfish 
(Ptychocheilus  luciusj.  humpback  chub 
(Gila  cypha),  razorback  suci^er 
(Xyraunchen  texanus),  and  bonytail 
(Gila  elegans).  The  original  draft 
recovery  plan  for  Colorado  squawfish 
written  in  1978  called  for  the 
development  of  quantifiable  recovery 


objectives.  Following  the  establishment 
of  the  Upper  Basin  Recovery 
Implementation  Program  in  1986,  the 
need  for  quantification  of  objectives  for 

each  species  was  reiterated.  The  current 
recoven,  plans  for  all  four  endangered 
Coioraao  River  fish,  however,  still  call 
for  the  establishment  of  quantifiable 
objectives  Additionally,  quantifiable 
management  objectives  are  needed  by 
the  Upper  Basin  Recovery 
Implementation  Program  to  evaluate 
actions  taken  to  recover  endangered  fish 
in  the  Upper  Basin. 

The  purpose  of  the  draft  document  is 
to  outline  quantifiable  interim 
management  objectives  for  all  Colorado 
River  endangered  fish  and  to  describe 
how  the  interim  management  objectives 
were  developed.  Interim  management 
objectives  are  based  on  a  minimum 
genetic  effective  population  size  (Ne) 
and  population  demographic  parameters 
described  in  the  model  developed  by 
Growl  and  Bouwes  (1997).  Their 
achievement  is  dependent  upon  a 
multitude  of  environmental  conditions 
and  management  actions.  The  term 
"interim"  is  being  used  because  they 
will  require  refinement  at  regular 
intervals  as  new  information  is 
obtained  The  application  of  interim 
management  objectives  will  be 
primarily  within  the  Upper  Basin 
Recovery  Implementation  Program  to 
evaluate  progress  towards  recovery  of 
these  endangered  fish,  in  this  light,  the 
interim  management  objectives  will 
provide  a  framework  for  prioritizing 
short-term  actions  needed  for  recovery 
and  guidelines  for  obtaining  the 
information  needed  to  define 
quantifiable  long-term  recovery 
objectives. 

Public  Conunents  Solicited 

The  Service  solicits  written  comments 
on  the  draft  interim  management 
objectives  described  above.  All 
comments  received  by  the  date  specified 
in  the  DATES  section  above  will  be 
considered  prior  to  approval  of  the 
interim  management  objectives. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  April  24,  1998, 
Terry  Terrel, 

Regional  Director,  Denver.  Colorado. 
(PR  Doc.  9&-11609  Filed  S-4-98:  8:45  am] 
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DtPARTMtNT  OF  THE  iNTbHIUH 

Fish  and  Wildlite  Service 

Availability  of  i  'Mt   'tt  Conservation 
Plan  and  Receipt  ^'-  jr.  Application  for 
an  Incidental  Take  Permit  (or  tfie 
Maxwell  Irrigation  District  Canal 
Relocation  Project,  Colusa  County, 
California 

AGENCY:  Fish  and  Wildlife  Service. 

Inferior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 

summary:  This  notice  advises  the  public 
that  the  Maxwell  Irrigation  District 
(District)  has  applied  to  the  Service  for 
an  incidental  take  permit  pursuant  to 
section  10la)(l)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
The  proposed  permit  would  authorize 
the  incidental  take  of  the  giant  garter 
snake  [Thamnophis  gigas).  federally 
listed  as  threatened,  and  modiHcation  of 
its  habitat  during  construction  of  a  new 
water  conveyance  canal  and  associated 
facilities  in  Colusa  County.  California. 
The  permit  would  be  in  effect  for  2 
years. 

The  Service  announces  the  receipt  of 
the  District's  incidental  take  permit 
application  and  the  availability  of  the 
proposed  Canal  Relocation  Habitat 
Conservation  Plan  (Plan),  which 
accompanies  the  incidental  take  permit 
application,  for  public  comment,  The 
Flan  fully  describes  the  proposed 
project  and  the  measures  the  District 
would  undertake  to  minimize  and 
mitigate  project  impacts  to  the  giant 
garter  snake.  The  Service  has 
determined  that  the  District's  Plan 
qualifies  as  a  'low-effect'"  Habitat 
Conservation  Plan  as  defined  by  the 
Service's  Habitat  Conservation  Planning 
Handbook  (November  1996).  The 
Service  has  further  determined  that 
approval  of  the  Flan  qualiTies  as  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act.  as  provided 
by  the  Department  of  Interior  Manual 
(516  DM  2,  Appendix  1  and  516  DM  6. 
Appendix  1),  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act. 
DATES:  Written  comments  on  the  permit 
application  and  Plan  should  be  received 
on  or  before  June  4.  1998. 
A00RC8SC8:  Comments  regarding  the 
permit  application  or  the  Plan  should  be 
addressed  to  the  Fish  and  Wildlife 
Service.  Sacramento  Fish  and  Wildlife 
Office,  3310  El  Camino  Avenue.  Suite 
130.  Sacramento.  California  95821- 
6340.  Individuals  wishing  copies  of  the 
application  and  the  Plan  for  review 
should  immediately  contact  the  above 
ofTice.  Documents  also  will  be  available 


for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address 

FOB  FURTHCT  INFORMATION  COffTACT:  Ms. 
Lori  Rinek  or  Mr  William  Lehman. 
Sacramento  Fish  and  Wildlife  Office: 
telephone  (916)  979-2129. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  Federal  regulation 
prohibit  the  "take"  of  a  species  listed  as 
endangered  or  threatened,  respectively 
(take  is  defined  under  the  Act.  in  part, 
as  to  kill.  harm,  or  harass).  However,  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  authorize 
"incidental  take"  of  listed  species 
(defined  by  the  Act  as  take  that  is 
incidental  to.  and  not  the  purpose  of. 
the  carrying  out  of  an  otherwise  lawful 
activity).  Regulations  governing  permits 
for  threatened  species  are  promulgated 
in  50  CFR  17.32.  regulations  governing 
permits  for  endangered  species  are 
promulgated  in  50  CFR  17.22. 

Background 

The  District  proposes  to  construct  a 
new  2,500-foot  long  conveyance  canal 
adjacent  to  an  existing  District  canal  and 
the  Colusa  Basin  Drain  (Colusa  Drain), 
and  a  new  siphon  running  underneath 
the  Colusa  Drain,  to  provide  water  for 
distribution  directly  to  the  District's 
service  area.  Currently,  the  District's 
existing  canal  runs  west  from  its 
Sacramento  River  diversion  for 
approximately  2.5  miles,  where  it  meets 
the  Colusa  Drain.  The  District's  water  is 
then  discharged  into  the  Colusa  Drain 
from  the  existing  District  canal,  where  it 
is  co-mingled  with  water  drained  from 
approximately  450.000  acres  of  non- 
District  agricultural  lands:  the  water  is 
then  pumped  from  the  Colusa  Drain  into 
the  Districts  distribution  system  and 
then  to  its  service  area.  As  a  result  of 
irrigating  with  the  co-mingled  fresh  and 
drain  water  from  the  Colusa  Drain,  crop 
productivity  (mostly  rice)  on 
agricultural  lands  served  by  the  District 
has  declined  due  to  warm  water 
temperatures  and  poor  water  quality. 
The  purpose  of  the  proposed  project  is 
to  permit  the  District  to  convey  water 
directly  to  its  service  area  without  going 
through  the  Colusa  Drain.  The  proposed 
project  is  located  in  Colusa  County 
approximately  9.5  miles  north  of  the 
town  of  Colusa  and  approximately  two 
miles  west  of  the  Sacramento  River  and 
State  Highway  45.  The  project  site  is 
bordered  on  the  north,  south,  and  east 
by  private  agricultural  lands  (rice 
farming)  and  on  the  west  by  the  Delevan 
National  Wildlife  Refuge. 

The  new  canal  will  convey  water  at 
80  cubic  feet  per  second  and  will  end 
at  the  new  siphon  structure.  The  siphon 


structure  will  convey  the  water  from  the 
new  District  canal,  beneath  the  Colusa 
Drain,  to  the  existing  District  canal 
opposite  the  Colusa  Drain.  The 
proposed  project  will  enhance  crop 
productivity  by  ensuring  high  quality 
water  for  approximately  6.275  acres  of 
agriculture  in  the  District's  service  area. 
The  proposed  project  would  also 
provide  a  more  reliable  water  supply. 

In  May.  1997,  the  proposed  project 
area  was  surveyed  for  potential  habitat 
for  rare,  threatened,  or  endangered 
species  and  other  biological  features 
that  could  be  affected  by  the  project. 
Only  one  federally  listed  species,  the 
threatened  giant  garter  snake,  has  the 
potential  to  occur  on  the  project  site  and 
to  be  directly  impacted  by  the  proposed 
project.  The  District  has  agreed  to 
implement  the  following  measures  to 
minimize  and  mitigate  impacts  that  may 
result  from  incidental  take  of  the  giant 
garter  snake:  (1)  Conduct  construction 
activities  during  time  periods  when  take 
of  the  giant  garter  snake  is  less  likely  to 
occtir;  (2)  ensure  that  a  qualified 
biologist  is  present  to  monitor  for 
snakes,  and,  if  necessary,  to  remove 
from  the  project  site  any  snakes 
encountered  during  construction;  (3) 
ensure  that  dewatered  channels  remain 
dry  for  at  least  15  consecutive  days  prior 
to  any  construction  activity:  (4)  ensure 
that  construction  personnel  receive 
worker  awareness  training;  (5)  install 
silt  screens  and  fences  to  prevent 
erosion;  (6)  ensure  that  all  excavated 
materials  are  prevented  from  washing 
into  any  watercourses:  and  (7)  ensure 
that  construction  equipment 
disturbance  will  be  minimized 

The  Service  has  determined  that  the 
Plan  qualifies  as  a  "low-effect  "  Habitat 
Conservation  Plan  as  defined  by  the 
Service's  Habitat  Conservation  Planning 
Handbook  (November  1996).  Low-effect 
Habitat  Conservation  Plans  are  those 
involving:  (1)  Minor  or  negligible  effects 
on  federally  listed  and  candidate 
species  and  their  habitats,  and  (2)  minor 
or  negUgible  effects  on  other 
environmental  values  or  resources.  The 
Plan  qualifies  as  a  low-effect  Habitat 
Conservation  Plan  for  the  following 
reasons: 

1 .  Approval  of  the  Plan  would  result 
in  minor  or  negligible  effects  on  the 
giant  garter  snake  and  its  habitat.  The 
Service  does  not  anticipate  significant 
direct  or  cumulative  effei:ts  to  the  giant 
garter  snake  resulting  from  construction 
of  the  new  conveyance  canal. 

2.  Approval  of  the  Plan  would  not 
have  adverse  effects  on  unique 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
envirorunental  risks 
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3  Approval  of  the  Plan  would  not 
result  in  any  cumulative  or  growth 
inducing  impacts  and,  therefore,  would 
not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

4  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment 

5  Approval  of  the  Plan  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

The  Service  has  therefore  determined 
that  approval  of  the  Plan  qualifies  as  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act,  as  provided 
by  the  Departpient  of  the  Interior 
Manual  (516  DM  2,  Appendix  1  and  516 
DM  6,  Appendix  1).  No  further  National 
Environmental  Policy  Act 
documentation  will  therefore  be 
prepared 

Tnis  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  The  Service 
will  evaluate  the  permit  application,  the 
Flan,  and  comments  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  those 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
giant  garter  snake  during  the  District  s 
canal  relocation  project.  The  final 
f)ermit  decision  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice 

Dated  April  28.  1998. 

Thomas  ].  Dwyer, 

Acting  Regional  Director.  Begion  1,  Portland. 
Orvgon 

jFR  Doc  98-11821  Filed  5-4-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERJOR 

Fish  and  Wildlife  Service 

Public  Involvement  Opportunities  for 
the  Modification  of  the  Habitat 
Conservation  Plan  on  Lands 
Administered  by  Plum  Creek  Timber 
Company  in  the  State  of  Washington 

AGENCY:  Fish  and  Wildlife  Service, 
Interior;  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  Service 


(hereinafter  "the  Services")  will 
conduct  meetings  with  the  U.S.  Forest 
Service  regarding  the  potential  land 
exchange  in  the  lnterstate-90  corridor  of 
Washington.  The  US  Forest  Service 
will  address  the  potential  land 
exchange,  and  the  Services  will  provide 
information  and  receive  comments  or 
questions  regarding  a  potential 
modification  to  the  Plum  Creek  Timber 
Company's  Habitat  Conservation  Plan 
On  June  27,  1996,  Plum  Creek  Timber 
Company.  LP.,  was  issued  Permit  PRT- 
808398  which  authorizes  the  take  of 
federally  listed  species,  under  the 
provisions  of  section  10(a)(l)(B]  of  the 
Endangered  Species  Act  If  the  proposed 
land  exchange  takes  place.  Plum  Creek 
Timber  Company  would  likely  request 
to  amend  their  Habitat  Conservation 
Plan  to  reflect  the  change  in  land  base 
DATES:  Public  meetings  will  be  held 
from  7:00  to  9:00  p.m.  on  Mav  13,  14 
20.  and  21.  1998. 

ADDRESSES:  Public  meetings  will  be 
held  at  the  following  locations  May  13, 
Hal  Holmes  Community  Center,  201 
North  Ruby,  EUensburg,  Washington, 
May  14,  Cavanaugh's  at  Yakima  Center, 
607  East  Yakima  Avenue.  Yakima, 
Washington;  May  20,  Mount  Si  High 
School,  8651  Meadow  Brook  Way,  S.E  , 
Snoqualmie,  Washington:  May  21. 
Cowlitz  Valley  Ranger  Station,  10024 
US.  Highway  12.  Randle,  Washington 
FOR  FURTHER  INFO»»IATK)N  CONTACT: 
William  Vogel,  WildUfe  Biologist, 
Western  Washington  Fish  and  Wildlife 
Office,  510  Desmond  Dnve,  Suite  101, 
Lacey.  Washington  98503,  (360)  753- 
4367:  or  Matt  Longenbaugh,  Fishery 
Biologist.  National  Marine  Fishenes 
Service,  at  the  same  address 

Interested  parties  may  contact  the 
Services  at  the  address  listed  above  to 
receive  additional  information, 
including  a  map  for  the  public  meeting 
location. 

Dated  -April  29   1998 
Thomas  ),  Dwyer. 

Acting  Regional  Director.  Region  J,  Portland, 
Oregon 

(PR  Doc  98-11824  Filed  5-4-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  .Affairs, 

Interior, 

action:  Notice  of  approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 


Pub  L   100-497.  25  use.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register  notice  of  approved 
Tnbal-State  Compacts  for  the  purpose  of 
engaging  in  Ciass  III  (casinoi  gambling 
on  Indian  reservations  The  Assistant 
Secretary — Indian  .Affairs  Department 
of  the  Interior  througn  his  delegated 
authority  ha.s  approved  the  Tribal-State 
Compact  Between  the  State  of  California 
and  the  Paia  Banc  of  Mission  Indians 
which  vias  executec  on  March  6.  1998. 
DATES:  This  action  is  effective  May  5, 
1998 

FOR  FURTHER  INFORMATION  CX»KTACT: 
Nancy  !  Pierskaiia,  .Acting  Director, 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affairs,  Washington, 
D.C.  20240,  (202)  219-4068 

Dated  April  25,  1998. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
iFR  Doc  98-11895  Filed  S-4-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  ot  Land  Mar^agement 
[CA-06<M)7-1 21 0-00] 

Meeting  of  the  Caiifomia  Desert 
District  Advisory  Council 

SUMMARY:  Notice  IS  hereby  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579.  that  the  California  Desert 
Districi  .Advisory  Council  to  the  Bureau 
of  Land  Management.  U.S.  Depiartment 
of  the  Interior,  will  participate  in  a  field 
tour  of  BLM-admmistered  public  lands 
near  Blvihe  California  on  Thursday, 
lune  n    1998.  from  7:30  a.m.  to  3  p.m., 
and  meet  m  formal  session  on  Friday, 
fune  12  from  8  am,  to  5  p.m..  and 
Saturday,  June  13  from  8  am,  to  11:30 
am  The  Friday  and  Saturday  public 
meetings  will  be  held  in  the  Blythe  City 
Council  Chambers,  located  at  220  North 
Spnng  Street,  Blythe.  California. 

The  Council  and  members  of  the 
public  v\ill  assemble  for  the  field  tour  at 
The  Hampton  Inn  parking  lot  at  7:15 
a.m.,  and  depart  at  7.30  a.m.  The 
Hampton  Inn  is  located  at  9000  West 
Hubson  Way,  Blythe,  California.  The 
tour  will  focus  on  the  southeastern 
portion  of  the  proposed  Chuckwalla 
Desert  Wildlife  Management  Area 
within  the  Northen;  and  Eastern 
Colorado  Desert  (N'ECO)  Coordinated 
Management  Planning  Area. 
Presentations  will  include  discussions 
on  routes  of  travel,  checkerboard  land 
ownership,  recreation,  and  plant  and 
wildlife  biological  values. 

The  public  is  welcome  to  participate 
in  the  field  tour,  but  should  dress 
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appropriately  and  plan  on  providing 
their  own  transportation,  food,  and 
beverage  Anyone  interested  in 
panic  ipating  in  the  field  tour  should 
contact  BLM  public  affairs  at  (909)  697- 
5217/5220  for  more  information 

Agenda  topics  will  include  briefings 
and  discussions  on  the  NECO  Plan, 
budget,  the  Northern  and  Eastern 
Mo)ave  Planning  Effort,  rangeland 
standards  and  guidelines,  the  California 
Desert  District  pilot  rwcreation  fee 
program,  and  a  review  of  wilderness 
Doundary  maps 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
available  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
•nd  of  the  meeting  for  topics  not  on  the 
agenda. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
Cahfomia  Desert  District  Advisory 
Council,  c/o  Bureau  of  Land 
Management,  Public  Affairs  Office.  6221 
Box  Springs  Boulevard.  Riverside. 
California  92507-0714  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and.  if  copies  are 
provided  to  the  recorder,  will  b« 
incorporated  into  the  minutes 
fOR  FURTHER  INFORMATION  CONTACT: 
Carole  Levitzity  at  (909)  697-5217  or 
Doran  Sanchez  at  (909)  697-5220.  BLM 
California  E)esert  District  Public  Affairs. 

Dated   April  28.  1996. 
CaraW  Levitxky. 

/Assistant  District  Manager.  External  Affairs 
|FR  Doc  98-11822  Filed  5-4-98.  8  45  ami 
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Oi  rARTMFNT  OF  THE  INTERIOR 

National  Parti  St'fyi'  e 

Notice  jt  Inventory  Cofnpi»^tion  for 
Native  American  Human  Hf^nvims  and 
Ahs  ..   ,1'f.i  Funerary  Obt«cts  from 
S-  i,iri,-r'    An/ona  m  the  Possassioo  of 
the  California  Department  of  Si.itp 
Parks,  Sacram«nto,  CA 

AOENCV:  National  Park.  Service.  Interior. 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  California 
Department  of  State  Parks.  Sacramento. 
CA. 

A  detailed  assessment  of  the  human 
ramains  was  made  by  California 


Department  of  Paixs  ar.rt  Kh<  -»-,,■, oh 
(DPR)  professional  staff  ii.  i  nnsiiltation 
with  representatives  of  the  Ai  (  hin 
Indian  Community  of  Papago  Indians  of 
the  Mancopa.  the  Gila  River  Pima- 
Maricopa  Indian  Community  of  the  Gila 
River  Indian  Reservation,  the  Pueblo  of 
Zuni,  the  Salt  K.vfr  F'ima-Maricopa 
Indian  Comniuiuiv  uf  the  Salt  River 
Reservation,  the  Hopi  Tnbe.  and  the 
Tohono  O'odham  Natii! 

In  1963.  human  reinauis  .T.^senting 
one  individual  were  pun  rns*-'  »s  part 
of  a  large  Native  American  <  uiimtion 
from  lohn  M.  Sheedy  by  the  DPR.  No 
known  individuals  were  identified  The 
five  asaociated  funerary  objects  include 
an  cremation  olla  and  pieces  of 
charcoal 

The  majority  of  the  collection  of 
which  these  human  remains  were  a  part 
was  collected  between  1880  -1915  by  . 
Charles  Wilcomb  from  several 
museums.  The  remainder  of  the 
collection  were  collected  by  various 
members  of  the  Hall  and  Sheedy  family. 
Donor  information  indicates  this  olla 
with  human  remains  was  collected  at  an 
unknown  site  in  Southern  Arizona. 
Based  on  manner  of  interment,  these 
human  remains  have  been  identified  as 
Native  American.  The  form  and  style  of 
the  olla  is  consistent  with  Hohokam 
practice  in  Southern  Arizona  during  300 
B.C.  to  1450  A.D.  Consultation  evidence 
provided  by  the  Ak-Chin  Indian 
Community  of  Papago  Indians  of  the 
Maricopa,  the  Gila  River  Pima-Maricopa 
Indian  Community  of  the  Gila  River 
Indian  Reservation,  the  Pueblo  of  Zuni. 
the  Salt  River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  the  Hopi  Tribe,  and  the 
Tohono  O'odham  Nation  indicates  these 
Indian  tribes  are  the  present-day 
descendants  of  the  Hohokam  in 
Southern  Arizona. 

Based  on  the  above  mentioned 
information,  officials  of  the  California 
Def)artment  of  Parks  and  Recreation 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
California  Department  of  Parks  and 
Recreation  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2).  the  five 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
California  Department  of  Parks  and 
Recreation  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 


and  assix  laied  fiinerarv  ob)ects  and  the 
.*ik Chin  Indian  Community  of  Papago 
Indians  of  the  Mane  opa,  the  Gila  River 
Pima-Mancopa  Indian  Community  of 
the  Gila  River  Indian  Reservation,  the 
Pueblo  of  Zuiu   the  .Salt  Rner  Fima- 
Mancopa  Indian  (.omrnunitv  of  the  Salt 
River  Keservation.  the  Hopi  Tnbe.  and 
the  Tohono  O'odham  Nation 

This  notii  e  has  been  sent  to  officials 
>!  !r>,e  .\k  ('hin  Indian  (.omrnunitv  of 
i'apago  Indians  oi  the  Maricopa,  the  Gila 
River  Pima-Mancopa  Indian 
fomrnunitv  of  the  Gila  River  Indian 
Rt's*>r\atu)n,  the  Pueblo  of  Zuni.  the  Salt 
Rjver  Fima-Mancopa  Indian 
Comniunity  of  the  Salt  River 
Reservation,  the  Hopi  Tribe,  and  the 
Tohono  O'odham  Nation 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturallv 
affiliated  with  these  human  remains  and 
associated  funerarv  ()h)e<:ts  should 
contact  Robert  M    Wood    NAGPR-A 
Coordinator,  Cahfomia  Department  uf 
Parks  and  Rec:reation,  1416  9th  Street. 
Room  1431.  Sacramento,  CA  q,sai4 
telephone  (916)  653-7976;  before  June 
4.  1998.  Rej»atriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  culturally  affiliated  tnbes  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated  April  29.  1998. 
Fr«na«  P   Mr,M«namon. 
DefxjrtJTient<i!  Lo^iui.'jn^  Archeologist. 
Manager.  Archeology  and  Ethnography 
Program 
IFK  Doc  98-11838  Filed  5-4-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Patrick  s  Point  State  Park,  Humbolt 
County,  CA  in  the  Possession  of  the 
California  Department  of  Parks  and 
Recreation,  Sacramento,  CA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  California 
Department  of  Parks  and  Recreation, 
Sacramento.  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  California 
DeparUnent  of  Parks  and  Recreation 
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professional  staff  in  consultation  with 
representatives  of  the  Big  Lagoon 
Ranc:heria  of  Smith  River  Indians,  the 
Cher-.Ae  Heights  Indian  Communitv  of 
the  Trinidad  Ranchena.  and  the  Yurok 
Tribe  of  the  Yurok  Reservation 

In  1948,  human  remains  representing 
one  individual  were  recovered  from  site 
CA-Hl^-1 18  during  excavations 
conducted  by  the  Archaeological 
Research  Facility,  University  of 
California-Berk.elev  under  the  direction 
of  Robert  F   Heizer  Tfie  resulting 
collections  from  site  C.A-HUM-UB  wen- 
returned  to  Patrick's  Point  Stale  Park  in 
1949.  In  1981,  the  human  remains  and 
associated  funerary  objects  were  turned 
over  to  local  Yurok  people  for  rebunal 
In  1992,  additional  human  remains  from 
the  individual,  and  funerarv-  objects 
were  found  in  an  artifact  tray  with 
DPR"s  Archaeology  Lab.  No  known 
individuals  were  identified.  The  two 
associated  funerary  objects  are  an 
olivella  bead  and  a  silicate  cobble. 

Based  on  material  culture,  site  CA 
HUM-118  has  been  identified  as  a 
Gunther  Pattern  (ancestral  Yurok) 
occupation  dating  from  after  1310  A.D. 
to  possibly  as  late  as  the  1850s. 
Archeological  evidence  indicates  Yurok 
presence  in  this  area  since  about  1100 
A.D. 

Based  on  the  above  mentioned 
information,  officials  of  the  California 
Department  of  Parks  and  Recreation 
have  determined  that,  pursuant  to  4,3 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestn»'  Officials  of  the 
California  Department  of  Parks  and 
Recreation  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  two 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
lime  of  death  or  later  as  part  of  the  death 
rite  or  ceremony   l-astl\ ,  officials  of  the 
r:alifornia  Depa.'iment  of  Parks  and 
Recreation  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identitv 
which  can  be  reasonablv  traced  between 
these  Native  .American  human  remains 
and  associated  funerarv  objects  and  the 
Big  Lagoon  Rancheria  of  Smith  River 
Indians,  the  Cher-.Ae  Heights  Indian 
Community  of  the  Trinidad  Ranchena, 
and  the  Yurok  Tribe  of  the  Yurok 
Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Big  Lagoon  Rancheria  of  Smith 
River  Indians,  the  Cher-.Ae  Heights 
Indian  Community  of  the  Trinidad 
Rancheria,  and  the  Yurok  Trif)e  of  the 
Yurok  Reservation   Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturallv  affiliated  with  these 


human  remains  and  associated  funerary- 
objects  should  contact  Robert  .M   Wood. 
N.AGPRA  Coordinator,  California 
Department  of  Parks  and  Recreation, 
1416  9th  Street,  Room  1431, 
Sai.ramento,  CA  95814,  telephone  (916) 
6.5,"i~7q76.  before  lune  4.  1998, 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Big 
Lagoon  Rancheria  of  Smith  River 
Indians,  the  Cher-Ae  Heights  Indian 
Communitv  of  the  Trinidad  Rancheria. 
and  the  Yurok  Tribe  of  the  Yurok 
Reservation  may  begin  after  that  date  if 
no  additional  claimantscome  forward. 
DatPC    April  29,  1998 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist. 

Manager.  Archeology  and  Ethnography 

Program. 

!FR  Doc  98-11839  Filed  5-4-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains 
From  New  York  In  the  Possession  of 
the  University  of  Pennsylvania 
Museum  of  Archaeology  and 
Anthropology,  Philadelphia.  PA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10,9.  of  the 
completion  of  an  inventon.-  of  human 
remains  in  the  possession  of  the 
University  of  Pennsylvania  Museum  of 
•Archaeologv  and  Anthropology, 
Philadelphia,  PA. 

.A  detailed  assessment  of  the  human 
remains  uas  made  by  University  of 
Pennsylvania  Museum  professional  staff 
in  consultation  with  representatives  of 
the  Cayuga  Nation  of  New  York. 
Requests  by  phone  and  correspondence 
for  consultation  with  the  Seneca-Cayuga 
Tribe  of  Oklahoma  have  not  been 
successful. 

In  1997.  the  control  of  human  remains 
representing  one  individual  was 
transferred  from  the  Academy  of  Natural 
Sciences,  Philadelphia,  P.A  to  the 
University  of  Pennsylvania  Museum. 
Based  on  archival  documentation,  this 
individual  has  been  identified  as  "Wan- 
Yun-ta,  Chief  of  the  Cayuga  Tribe"  from 
New  York  State  Currently,  no  lineal 
descendents  have  been  identified  by  the 
Cayuga  Nation  of  New  York.  No 
associated  funerary  objects  are  present. 


Based  on  accession  information,  this 
individual  has  been  identified  as  Native 
American.  Archival  information  from 
the  Academy  of  Natural  Sciences 
indicates  these  remains  were  collected 
by  Dr.  Z.  Pitcher  during  the  19th 
century  in  New  York  State. 

In  1997,  the  control  of  human  remains 
representing  one  individual  was 
transferred  from  the  Academy  of  Natural 
Sciences,  Philadelphia,  PA  to  the 
University  of  Pennsylvania  Museum.  No 
knowrn  individual  was  identified.  No 
associated  funerar)'  objects  are  present. 

Based  on  accession  information,  this 
individual  has  been  identified  as  Native 
American.  Archival  information  from 
the  Academy  of  Natural  Sciences 
indicates  these  remains  were  excavated 
from  a  burial  of  a  "young  Cayuga 
Iroquois  chief  near  Union  Springs, 
Cayuga  County.  NY  in  1894  by  William 
W.  Adams. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
of  Pennsylvania  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
two  individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
Pennsylvania  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Cayuga  Nation 
of  New  York. 

This  notice  has  been  sent  to  officials 
of  the  Ca)Tiga  Nation  of  New  York  and 
the  Seneca-Cayuga  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Jeremy  Sabloff.  the  Charles 
K.  Williams  II  Director.  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology.  33rd  and  Spruce 
Streets,  Philadelphia.  PA  19104-6324; 
telephone:  (215)  898-4051,  fax  (215) 
898-0657,  before  June  4,  1998. 
Repatriation  of  the  human  remains  to 
the  Cayuga  Nation  of  New  York  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  April  29.  1998, 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist. 
Manager.  Archeology  and  Ethnography 
Program 
[FR  Doc  98-11837  Filed  5-4-98:  8:45  am) 
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FOREIGN  CLAIMS  SEFTLt  M^  '• 

Sunsnme  Act  Meeting 

[F.C.S.C.  MMtIng  Notice  No.  9-08] 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Tuesday,  May  12. 
1998.1:30  p.m. 

Subject  Matter:  Proposed  Decisions  on 
claims  against  Albania 

Status:  Open. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission,  600  E 
Street.  N.W  .  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer.  Foreign  Claims  Settlement 
Commission.  600  E  Street.  NW..  Room 
6002.  Washmgton.  DC  20579, 
Telephone:  (202)  616-6988 

Oatod  dt  Washington,  DC,  May  I,  1998 
ludith  H.  Lock. 
Admintstralivt!  Officer 
|FR  Dot  98-J2009  Filed  S-1-98;  12:09  pm| 
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DFr\n'wrMT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,1631 

Coast  Converters  Inc.,  Los  Angeles, 
CA;  Notice  of  TermtnatJon  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  January  20.  1998  in 
response  to  a  worker  petition  which  was 
filed  on  January  2.  1998  on  behalf  of 
workers  at  Coast  Converters  Inc.,  located 
in  Los  Angeles.  California. 

The  petitioners  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  inve.stigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  8th  day  of 
April.  1998. 
Grant  D.  Beale. 

Acting.  Office  of  Trade  Adjustment 
Assistance 
IFRDoc  98-11908  Filed  5-«-98;  8:45  am] 
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u,  278  and  '  a   vv    )4   j^ha; 


.ji.)  P.ici'T  Pijip  8.  Paper  Miil  and 
i.-irq  a  P:m:<Uc  CNS,  Woodland,  ME, 
Nw!ic«  wf  Termination  o!  investigation 

Pursuant  to  Section  221  ol  tne  Iraae 
Act  of  1974.  an  investigation  was 
initiated  on  March  2. 1998  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Georgia  Pacific  Pulp 
and  Paper  Mill,  and  Georgia  Pacific 
CNS,  Woodland.  Maine. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose:  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  21st  day  of 
April  1998 
Grant  D.  B«ale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance 
IFR  Doc  98-11902  Filed  S-4-98;  8:45  am] 
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DEPAPTUfCNT  or  LABOR 

Employmeni  and  Training 
Administration 

(TA-W  04.369) 

H."',)qt?  Hills  Tus*:n    California,  Notice 
of  ler-T'.natior^  o*  i-'^  vesnqaSi' }'i 

Pusuranl  to  Section  221  of  llie  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  30.  1998  in  response 
to  a  worker  petition  which  was  filed  on 
March  13.  1998,  on  behalf  of  workers  at 
Heritage  Hills,  Tustin,  California.  The 
subje<;t  firm  is  a  division  of  Kimball 
International. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  8th  day  of 
April.  1998, 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  98-1 1907  Filed  5-4-98;  845  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Levi  Strauss  &  Company;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  7,  1997.  applicable  to  workers  of 
Levi  Strauss  and  Company,  located  in  El 
Paso.  Texas.  The  notice  was  published 
in  the  Federal  Register  on  September 
17.  1997  (62  FR  48888).  The 
certification  was  subsequently  amended 
to  include  the  subject  firm  workers  at  El 
Paso  Field  Headquarters  in  El  Paso. 
Texas,  The  amendment  was  issued  on 
September  14.  1997.  and  published  in 
the  Federal  Register  on  September  30. 
1997  (6.  :  :      .155),  The  certification 
was  subsequently  amended  to  include 
the  subject  firm  workers  at  facilities  in 
Fayetteville  and  Harrison.  Arkansas  and 
the  Dallas.  Texas  Regional  Levi  Strauss 
Office.  This  amendment  was  issued  on 
December  9,  1997  and  published  in  the 
Federal  Register  on  December  18.  1997 
(62  FR  66393) 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  for  those 
workers  engaged  in  the  manufacture  of 
Dockers  have  also  occurred,  as  well  as 
separations  from  companies  doing 
contract  work  at  these  Levi  Strauss 
locations.  Based  on  this  new 
information,  the  Department  is 
amending  the  certification  to  cover  the 
subject  firm"  Docker  workers  as  well  as 
contract  workers  at  the  approved  Levi 
Strauss  facilities. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Levi  Strauss  and  Company,  as  well  as 
contract  workers,  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33,513  is  hereby  issued  as 
follows: 

Alt  workers  of  Levi  Strauss  and  Company, 
including  Dockers  and  temporary  or  contract 
workers  at  the  following  facilities,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  13.  1996 
through  August  7.  1999  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974: 
TA-W-33.513P    Centerville  Plant  and 

Adams  Janitorial  Services.  Centerville. 

TN  37033  and  Franks  Vending  Services, 

Pulaski.  TN 
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TA-W-33.513Q     Knoxville  Sewing  Plant. 

Canteen  Food  Services,  and  Guardsmark, 

Inc.,  Knoxville.  TN  37917  and  IH 

Services.  Inc.  Greenville.  SC 
TA-W-33.513R     Knoxville  Finishing  Plant, 

Canteen  Food  Services,  and  Master 

America.  Knoxville,  TN  37917  and 

Guardsmark.  Memphis.  TN 
TA-W-33.513S     Mountain  City  Plant, 

Mountain  City.  TN  37683 
TA-W-33.513T    Powell  Plant.  Powell.  TN 

37849 
Signed  in  Washington.  DC.  this  15th  day 
of  April.  1998, 
firani  D  Beale. 

.Ai.-ting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FRDor  qn-llRPQ  Filed  5-4-98;  8:45  am) 

MLUNG  COOe  *iMy-Xy-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Levi  Strauss  &  Company;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

Texas 
TA-W-33,513 
Goodyear  Cutting  Facility 
1440  Goodyear 
El  Paso.  TX  79936 
TA-W-33.513A 
Pellicano  Finishing  Facility 
11460  Pellicano  Dr. 
El  Paso.  TX  79936 
TA-W-33.513B 
Lomaland  Plant, 
Window  Pros. 
Guardsmark.  Inc. 
and  Independent  EAP  Counselor 
El  Paso.  TX  79935 
and  Judith's  Cafeteria 
Clint.  TX  79836 

TA-W-33.513C 

Eastside  Plant 

and  Texas  Commission  for  the  Blind 

El  Paso.  TX  79915 

TA-W-33.513D 

Cypress  Plant 

2101  Cypress  Ave 

El  Paso.  TX  79905 

TA-W-33.513E 

Airway  Plant, 

Texas  Commission  for  the  Blind 

Office  of  Janitorial  Services,  and 

Indejjendent  EAP  Counselor 

1633  Airway  Blvd. 

El  Paso,  TX  79935 

TA-W-33.513F 
Amarillo  Finishing  Plant 
4724  24th  St..  NE 
Amarillo.  TX  79107 
TA-W-33.513G 
Brownsville  Plant 
2500  Billy  Mitchell  Blvd 
Brownsville.  TX  78521 
TA-W-33.513H 
Harlingen  Plant 


Industrial  Air  Park 
Harlingen.  TX  78550 

TA-W-33.5131 

San  Angelo  Plant  and 

Classic  Food  Service 

1500  U.S.  Highway  67 

San  Angelo.  TX  76905 

TA-W-33.513J 

San  Antonio  Finishing  Center 

San  Antonio.  TX  78227 


TA-W-33.513V 

San  Antonio  Plant 

San  Antonio.  TX  78227 

TA-W-33.513W 

Kastrin  Street  Plant 

El  Paso,  TX  79907 

TA-W-33.513X 

San  Benito  Plant 

San  Benito.  TX  78586 

TA-W-33.513AA 

Dallas  CF  Regional  Office 

Dallas.  TX  75252 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
\\  orker  Adjustment  Assistance  on 
August  7,  1997.  applicable  to  workers  of 
Levi  Strauss  and  Company,  located  in  El 
Paso,  Texas.  The  notice  was  published 
in  the  Federal  Register  on  September 
17.  1997  (62  FR  48888).  The 
certification  was  subsequently  amended 
to  include  the  subject  firm  workers  at  El 
Paso  Field  Headquarters  in  El  Paso, 
Texas.  The  amendment  was  issued  on 
September  14.  1997,  and  published  in 
the  Federal  Register  on  September  30, 
1997  [b'j.  FR  .51155),  The  certification 
was  subsequently  amended  to  include 
the  subject  firm  workers  at  facilities  in 
Fayetteville  and  Harrison,  Arkansas  and 
the  Dallas,  Texas  Regional  Levi  Strauss 
Office.  This  amendment  was  issued  on 
December  9.  1997  and  published  in  the 
Federal  Register  on  December  18. 1997 
(62  FR  66393), 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  the  worker  separations  for  those 
workers  engaged  in  the  manufacture  of 
Dockers  have  also  occurred,  as  well  as 
separations  from  companies  doing 
contract  work  at  these  Levi  Strauss 
locations.  Based  on  this  new 
information,  the  Department  is 
amending  the  certification  to  cover  the 
subject  firm  Docker  workers  as  well  as 
contract  workers  at  the  approved  Levi 
Strauss  facilities. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Levi  Strauss  and  Company,  as  well  as 
contract  workers,  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33.513  is  hereby  issued  as 
follows: 


All  workers  of  Levi  Strauss  and  Company, 
including  Dockers  and  temporary  or  contract 
workers  at  the  following  facilities,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  13.  1996 
through  August  7, 1999  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974: 

TA-W-33,513    Goodyear  Cutting  Facility.  El 

Paso.  TX  79936 
TA-W-33,513A     Pellicano  Finishing 

Facility.  El  Paso.  TX  79936 
TA-W-33.513B    Lomaland  Plant,  including 

Window  Pros.  Guardsmark.  Inc..  ElAP 

Independent  Counselor,  and  Judith's 

Cafeteria.  El  Paso.  TX  79935 
TA-W-33.513C    Eastside  Plant,  including 

Texas  Commission  for  the  Blind,  El  Paso, 

TX  79915 
TA-W-33,513D    Cypress  Plant.  El  Paso,  TX 

79905 
TA-W-3  3 , 5 1 3E    Airway  Plant,  including 

Texas  Commission  for  the  Blind.  Office 

of  Janitorial  Services,  and  Independent 

EAP  Counselor.  El  Paso.  TX  79925 
TA-W-33.513F    Amarillo  Finishing  Plant, 

Amarillo.  TX  79107 
TA-W-33.513G     Brownsville  Plant. 

Brownsville.  TX  78521 
TA-W-33.513H     Harlingen  Plant.  Harlingen. 

TX  78550 
TA-W-33.5131    San  Angelo  Plant  including 

Classic  Food  Service,  San  Angelo.  TX 

76905 
TA-W-33.513J     San  Antonio  Finishing 

Center.  San  Antonio.  TX  78227 
TA-W-33.513V    San  Antonio  Plant.  San 

Antonio.  TX  78227 
TA-W-33.513W     Kastrin  Street  Plant.  El 

Paso.  TX  79907 
TA-W-33.51 3X    San  Benito  Plant,  San 

Benito.  TX  78586 
TA-W-33.513AA    Dallas  CF  Regional 

Office.  Dallas.  TX  75252. 
Signed  in  Washington.  DC,  this  14tfa  day  of 
April  1998. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
'rp  n--  OP  ^ ,  r,">  Piled  5_4_98;  8:45  amj 
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DEPARTMENT  OF  ^ABOP 

Employment  ana  Trainirvg 
Administration 

Levi  Strauss  &  Company   Amende-:^ 
Certification  Regarding  Eiigibiiirv  T. 
Apply  for  Worker  Adjustmen' 
Assistance 

California 

TA-W-33,513K 

San  Francisco  Plant 

250  Valencia  St 

San  Francisco.  CA  94103 
Georgia 

TA-W-33,513L 

Blue  Ridge  Plant 

215  Industrial  Blvd 

Blue  Ridge,  GA  30513 

TA-W-33,513M 
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Valrtosia  Plant 
22;;OEust  Hill  Ave 
VaMusta.  GA  31601 
New  Mexico 
TA-W-33.513N 
Koswell  Plant  and 
Ron's  I'lacH 
3701  S   Main  Sf 
Koswell.  NM  88201 

TA-W-33,5130 

Albuquerque  Plant  and 

The  Pit  Slop 

8725  Pan  American  Freeway.  NE 

Albuquerque.  NM  87113 
Virginia 

TA-W-33.5131J 

Warsaw  Plant 

15681  History  Land  Highway 

Warsaw.  VA  22572 
Arkansas 

TA-W-33.513Y 

Fiiyetteville  Plant  and 

Lifestyles 

1800  Stirman  Avenue 
FayettHviUe.  AR  72701.  and 
Ofilct!  for  the  Blind  k  Visually 
Impaired 

uf  the  .State  of  Arkansas 
Little  Rock.  AR 
TA-W-33.513Z 
Harrison  Plant  and 
Stan  Partndg(*(  Cafeteria 
,S<rrvi(.es 

608  Highway  6265  North 
Harrison.  AR  72601 
Florida 
TA-W-33.5UAB 
Levi  Strauss  Print  Shop 
5979  NW    151  St 
Miami  Lakes.  FL  33014 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  August  7. 
1997,  applicable  to  workers  of  Levi 
Strauss  and  Company,  located  in  El 
Paso.  Texas.  The  notice  was  published 
in  the  Federal  Register  on  September 
17.  1997  (62  FR  48888).  The 
certification  was  subsequently  amended 
to  include  the  subject  firm  workers  at  El 
Paso  Field  Headquarters  in  El  Paso, 
Texas.  The  amendment  was  issued  on 
September  14.  1997,  and  published  in 
the  Federal  Register  on  September  30. 
1997  (62  FR  51155)  The  certification 
was  subsequently  amended  to  include 
the  subject  Rim  workers  at  facilities  in 
Fayetteville  and  Harrison,  Arkansas  and 
the  Dallas,  Texas  Regional  Levi  Strauss 
Office.  This  amendment  was  issued  on 
December  9.  1997  and  published  in  the 
Federal  Register  on  December  18,  1997 
(62  FR  66393). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  for  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  for  those 
workers  engaged  in  the  manufacture  of 
Dockers  have  also  occurred,  as  well  as 


separaliuiis  iruiii  i.oinpaiues  doing 
contract  work  at  these  Levi  Strauss 
locations.  Based  on  this  new 
information,  the  Department  is 
amending  the  certification  to  cover  the 
subject  firm"  Docker  workers  as  well  as 
contract  workers  at  the  approved  Levi 
Strauss  facilities. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Levi  Strauss  and  Company,  as  well  as 
contract  workers,  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33.513  is  hereby  issued  as 
follows: 

All  workers  of  Levi  Strauss  and  Company, 
including  Dockers  and  temporary  or  contract 
workers  at  the  following  facilities,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  13.  1996 
through  August  7,  1999  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974: 
XA-W-33.513K  San  Francisco  Plant.  San 

Francisco,  CA  94103 
TA-W-33.513L  Blue  Ridge  Plant,  Blue 

Ridge,  GA  30513 
TA-W-33.513M  Valdosta  Plant.  Valdosta. 

GA  31601 
7A_VV-33.513N  Roswell  Plant  including 

Rons  Place.  Roswell.  NM  88201 
JA-W-33.5130  Albuquerque  Plant 

including  The  Pit  Stop.  Albuquerque. 

NM  87113 
TA-W-33.513U  Warsaw  Plant.  Warsaw,  VA 

22572. '■ 
TA-W-33,513Y   Fayetteville  Plant  including 

Lifestyles,  and  Office  for  the  Blind  & 

Visually  Impaired  of  the  State  of 

Arkansas,  Fayetteville  AR 
TA-W-33.513Z  Harrison  Plant  including 

Stan  Partridge  Cafeteria  Services. 

Harrison,  AR 
T.\-W-33.513AB  Levi  Strauss  Print  Shop. 

Miami  Lakes.  FL. 
Signed  in  Washington.  D.C.  this  15th  day 
of  April.  1998 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  9ft-11904  Filed  5-^-98;  8:45  ami 
BtLUNQ  CODE  4S10-40-M 


DLPAPTMtNT  Of  LABOR 

Employment  and  Tfa^rinq 
Administration 

Levi  Strauss  A  Con-ipany    Notice  ot 
Termination  ot  investigation 

Tennessee 
TA-W-34.101 
Mountain  City  Plant 
Cold  Springs  Road.  Route  #1 
Mountain  City.  Tennessee  37683 
TA-W-34.101A 
Powell  Plant 
2307  Beaver  Creek  Drive 
Powell.  Tennessee  37849 


I  .A-vv  -  j4.  ii'iB 

Knoxville  Laundry  Facility 
2700  Hoitt  Avenue 
Knoxville.  Tennessee  37917 

Texas 

TA-W-34.101C 
Harlingen  Plant 
Industrial  Air  Park 
Harlingen.  Texas  78553 
TA-W-34,101D 
Amarillo  Finishing  Center 
4724  N.E.  24th  Street 
Amarillo.  Texas  78553 

TA-W-34.101E 
San  Antonio  Finishing  Center 
5827  Highway  90  West 
San  Antonio.  Texas  78227 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  December  15. 1997  in 
response  to  a  worker  petition  which  was 
filed  September  9.  1997  on  behalf  of 
workers  at  Levi  Strauss  in  Mountain 
City.  TN  (TA-W-34.101).  Powell.  TN 
(TA-W-34.101A).  Knoxville,  TN  (TA- 
W-34.101B).  Harlingen.  TX  (TA-W- 
34.101C).  Amarillo.  TX  (TA-W- 
34.101D).  and  San  Antonio.  TX  (TA-W- 
34.101E). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Ti^de 
Adjustment  Assistance  certification 
(TA-W-34.513).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC.  this  15th  day  of 
April.  1998. 
Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  98-11909  Filed  5-4-98;  8:45  ami 
BU.UNQ  COOE  4S10-30-«l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 

Administration 

[TA-W-33  779  Caguas.  TA-W-33,r79B. 
Anasco  TA-W-33.779C,  Rincon,  TA-W- 
33  779D,  Mayagues,  and  TA-W-33.779E, 
Juana  Diaz,  Puerto  Rico] 

Maidentorm,  Worldwide,  Inc  ; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Adjustment 
Assistance  on  February  2,  1998, 
applicable  to  all  workers  of 
Maidenform,  Inc..  located  in  Caguas, 
Puerto  Rico.  The  notice  was  published 
in  the  Federal  Register  on  March  16, 
1998  (63  FR  12831). 
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At  the  request  of  the  petitioners  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  Maidenform's 
production  facilities  in  Puerto  Rico  are 
known  as  "Maidenform  Worldwide. 
Inc.".  Worker  separations  have  occurred 
at  the  following  Puerto  Rico  locations 
Anasco,  Rincon,  Mayagues  and  (uana 
Diaz.  Separations  at  these  locations 
began  in  early  1998  and  will  continue 
through  April  1998.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  women's  intimate 
apparel. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Maidenform  Worldwide,  Inc.  adversely 
affected  by  increased  imports  of 
women's  intimate  apparel. 

The  amended  notice  applicable  to 
TA-W-33,779  is  hereby  issued  as 
follows: 

All  workers  of  Maindenform  Worldwide. 
Inc..  Caguas,  Puerto  Rico  (TA-W-33.779) 
Anasco.  Puerto  Rico  (TA-W-33.779B). 
Rincon.  Puerto  Rico  (TA-W-33-779C). 
Mayagues,  Puerto  Rico  (TA-W-33-779D)  and 
Juana  Diaz.  Puerto  Rico  (TA-W-33.779E) 
engaged  in  employment  related  to  the 
production,  production  control  or 
warehousing  of  women's  intimate  apparel 
who  became  totally  or  partially  separated 
from  employment  on  or  after  August  21,  1996 
through  February  2,  2000  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC,  this  16th  day  of 
April  lOTR 
Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-11900  Filed  5-4-98;  8:45  am) 

BILUNG  COOE  »510-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-34,142  and  TA-W-34,142A] 

Red  Kap  Industries,  Ripley,  MS  and 
Tompkinsville,  KY;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibilitv  to  Apply  for 
Worker  .Adjustment  .Assistance  on 
February  6,  1998,  applicable  to  all 
workers  of  Red  Kap  Industries  located 
in  Ripley.  Mississippi  The  notice  was 
published  m  the  Federal  Register  on 
March  16.  1998  163  FR  12831J. 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 


for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
will  occur  at  the  subject  firm's 
Tompkinsville.  Kentucky  plant.  The 
workers  are  engaged  m  employment 
related  to  the  production  of  work 
uniforms  and  jeans. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Red  Kap  Industries  who  were  affected 
by  increased  imports.  Accordingly,  the 
Etepartment  is  amending  the  worker 
certification  to  include  the  workers  of 
Red  Kap  Industries  in  Tompkinsville, 
Kentucky. 

The  amended  notice  applicable  to 
TA-W-34,142  is  hereby  issued  as 
follows: 

"Ail  workers  of  Red  Kap  Industries,  Ripley, 
Mississippi  (TA-W-34,142)  and 
Tompkinsville,  Kentucky  (TA-W-34,142A) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  18, 
1996  through  February  6,  2000,  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  16th  day 
of  April,  1998. 
GranI  I)   Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  98-11905  Filed  5-4-98;  8:45  am) 

BILUNG  CODE  4510-3&-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,747  and  TA-W-<J3  747A; 

Stuffed  Shirt,  Inc.,  Slidell.  LA  and  Pass 
Christian,  MS;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  .'Adjustment  Assistance  on 
September  11,  1997,  applicable  to  all 
workers  of  Stuffed  Shirt,  Inc.  located  in 
Slidell,  Louisiana.  The  notice  was 
published  in  the  Federal  Register  on 
October  14,  1997  (62  FR  53348;. 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
will  occur  at  the  subject  firm's  Pass 
Christian,  Mississippi  location.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  denim 
garments. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Stuffed  Shirt,  Inc.  who  were  effected  by 
increased  imports.  Accordingly,  the 


Department  is  amending  the  worker 
certification  to  include  the  workers  of 
Stuffed  Shirt.  Inc.  in  Pass  Christian, 
Mississippi. 

The  amended  notice  applicable  to 
TA-W-33,747  is  hereby  issued  as 
follows: 

"All  workers  of  Stuffed  Shirt.  Inc..  Slidell. 
Louisiana  (TA-W-33,747)  and  Pass 
Christian,  Mississippi  (TA-W-33.747A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  24,  1996  through 
September  11.  1999,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC.  this  16th  dav  of 

April  1QQ« 

Gran;  !)   B.dle. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-11903  Filed  5-4-98;  8:45  am) 
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DEPARTMENT  QP  uABOR 

Employmer,',  a^a  "'a  -  f^c 
Aamimst'-at^o'- 

Levi  St'auss  &  Compa-y.  Notice  Of 
Termination  C  I'^^est^gation 

Tennessee 

NAFTA-02075 
Mountain  City  Plant 
Cold  Springs  Road,  Route  tl 
Mountain  City,  Tennessee 
37683 

NAFTA-O2075A 
Powell  Plant 
2307  Beaver  Creek  Drive 
Powell.  Tennessee  37849 
NAFTA-O2075B 
Knoxville  Laundry  Facility 
2700  Hoitt  Avenue 
Knoxville,  Tennessee 
37917 

Texas 

NAFTA-O2075C 

Harlingen  Plant 

Industrial  Air  Park 

Harlingen,  Texas 

78553 

NAFTA-02075D 

Amarillo  Finishing  Center 

4724  N.E.,  24th  Street 

Amarillo,  TX 

78553 

NAFTA-02075E 

San  Antonio  Finishing  Center 

5827  Highway  90  West 

San  Antonio,  Texas 

78227 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  15,  1997  in 
response  to  a  worker  petition  which  was 
filed  December  9,  1997  on  behalf  of 
workers  at  Levi  Strauss  in  Mountain 
City.  TN  (NAFTA-02075).  Powell,  TN 
(NAFTA-02075A).  Knoxville,  TN 
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(NAFlA-O^U/abl.  HarUiifjeu,  IX 
(NAFTA-02075C).  Amarillo.  TX 
(NAFTA-O2075C).  Amarillo.  TX 
(NAFTA-O2075D).  and  San  Antonio.  TX 
(NAFTA-O2075EI. 

The  petitioning  group  of  workers  are 
covered  under  an  existing  NAFTA-TAA 
certirication  (NAFTA-01807). 
Consequently,  further  investigation  in 
this  case  would  service  no  purpose,  and 
the  investigation  has  been  terminated. 

S^nod  at  Washington.  DC.  this  15th  day 
of  ,^pril  1198 
Grant  D.  B«aie. 

A  ■•(  tor.  Office  of  Trade  AdiusUvent 

A 
|FR  Dcic.  9»-n906  Filed  &-4-98.  8:45  ami 
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NATIONAL  QAMBLINQ  IMPACT  STUDY 

COMMISSION 

Notice  of  Public  Meeting 

AGENCY:  National  Gambling  Impact 

Study  Commission. 

actjon;  Notice  of  public  meeting. 

dates:  Wednesday.  May  20.  1998,  8:30 
a  III   to  5:30  p  m  and  Thursday,  May  21, 
149H,  H  ()()  a.m.  to  615  p.m. 
ADDRESSES:  The  meeting  site  will  be; 
James  R  Thompson  Center,  Auditorium, 
Concourse  Level,  100  West  Randolph. 
Chicago.  11.  HOBO  1 

Written  comments  can  be  sent  to  the 
Commission  at  800  North  Capitol  Street. 
NVV  .  Suite  450.  Washington.  DC. 
20002. 

STATUS:  The  meeting  will  be  open  to  the 
public  both  days.  However,  the 
Commission  will  enter  executive 
session  duruig  its  lunch  period  from 
12:00  p.m.  to  2:30  p.m.  on  Thursday. 
M.iv  21 

SUMMARY:  At  its  third  on-site  meeting 
the  National  Gambling  Impact  Study 
Commission,  established  under  Pub.  L. 
104-169,  dated  August  3,  1996,  will 
hear  presentations  from  invited  panels 
of  speakers,  conduct  site  visits,  receive 
public  comment,  and  conduct  its 
norma!  niHftiiik;  business. 
CONTACT  PERSONS:  For  further 
information  contact  Amy  Ricketts  at 
(202)  523-8217  or  write  to  800  North 
Capitol  St..  N.W.,  Suite  450, 
Washington.  DC  20002 
SUPPLEMENTARY  INFORMATION:  The 
meeting  agenda  will  include 
presentations  from  State  and  local 
officials;  staff  briefings  on  riverboat 
gambling  and  Internet  gambling: 
testimony  from  invited  panels  of 
speakers  on  riverboat  gambling,  the 
regulatory  structure  of  Rnancial 
markets,  and  Internet  gambling;  normal 


uie«ting  business,  executive  session, 
and  an  open  forum  j>eriod  for  public 
comment. 

An  open  forum  for  public 
participation  will  be  held  from  4:00 
p.m.  to  5:30  p.m.  on  May  20  on  issues 
relevant  to  the  Commission's  work. 
Anyone  wishing  to  make  an  oral 
presentation  at  the  meeting  must  contact 
Dr.  Timothy  Kelly  by  telephone  only  at 
(202)  523-8217  no  later  than  5:00  p.m.. 
May  14.  1998.  No  requests  will  be 
accepted  before  9:00  a.m.  (EST)  the  day 
this  notice  appears  in  the  Federal 
Register 

Open  forum  participants  will  be  asked 
to  provide  name,  organization  (if 
applicable),  address,  and  daytime 
telephone  number.  No  requests  will  be 
accepted  via  mail,  facsimile,  e-mail,  or 
voice  mail.  A  waiting  list  will  be 
compiled  once  the  allotted  number  of 
slots  becomes  filled.  Oral  presentations 
will  be  limited  to  three  (3)  minutes  per 
speaker.  If  this  is  not  enough  time  to 
complete  comments,  please  restrict  to 
three  minutes  a  summary  of  your 
comments  and  bring  a  typed  copy  of  full 
comments  to  file  with  the  Commission. 
Persons  speaking  at  the  forum  are 
requested,  but  not  required,  to  supply 
twenty  (20)  copies  of  their  written 
statements  to  the  registration  desk  prior 
to  the  afternoon  session  on  May  20. 
Members  of  the  public,  on  the  waiting 
list  or  otherwise,  are  always  invited  to 
send  written  comments  to  the 
Commission  at  any  time.  However,  if 
individuals  wish  to  have  their  written 
comments  placed  into  the  official  record 
of  the  meeting,  the  Commission  must 
receive  them  by  June  10,  1998.  Each 
speaker  is  kindly  asked  to  be  prepared 
prior  to  their  presentation;  to  refrain 
from  any  use  of  profanity,  vulgar 
language,  or  obscene  signage;  to  refrain 
from  making  any  comments  or 
disrupting  sounds  during  the 
presentation  of  another  speaker;  and  to 
remain  seated.  If  visual  aids  are 
necessary  during  the  course  of  a 
speaker's  presentation,  each  speaker  is 
responsible  for  providing  the  equipment 
to  run  the  visual  aid.  A  complete  list  of 
guidelines  is  available  on  the 
Commission's  web  site:  www.ngisc.gov. 

Nancy  Mohr  Kennedy, 

Executive  Director 

IFR  Doc  98-11896  Filed  5-4-98;  8:45  am] 

BILLMQ  COOE  •aOI-CT-P 


NUCLEAR  REGULATORY 
COMMISSION 

Detroit  Edison  Company  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

[DocKet  No   50-341] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Detroit  Edison 
Company  (the  licensee)  to  withdraw  its 
July  29,  1993.  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-43  for  the  Fermi  2 
facility  located  in  Monroe  County, 
Michigan. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
to  extend  certain  instrumentation 
calibration  intervals. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  June  6,  1995  (60 
FR  29873).  However,  by  letter  dated  July 
30,  1996,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  29,  1993,  as 
supplemented  November  7.  1995,  and 
the  licensee's  letter  dated  July  30.  1996. 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Dated  at  Rockville,  Maryland,  this  28th  day 
ofAprill998. 

For  The  Nuclear  Regulatory  Commission. 
Andrew  J.  Kugler, 

Protect  Manager.  Project  Directorate  Ill-t, 
Division  of  Reactor  Projects— 1 11/ IV.  Office  of 
Nuclear  Reactor  Regulation 
IFR  Doc  98-11 91 2  Filed  5-^1-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

;Docket  No   70   1374] 

Consideration  of  License  Renewal 
Request  tor  the  Idaho  State  University, 
Pocatello,  Idaho,  and  Opp>ortunity  for 
Hearing 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Consideration  of 

License  Renewal  Request  for  the  Idaho 
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State  University  and  Opportunity  for 
Hearing. 

The  U.S.  Nuclear  Regulator.- 
Commission  (NRC)  is  considering  a 
license  renewal  of  Special  Nuclear 
Matenal  License  S.NM-1373,  issued  to 
Idaho  State  University  (ISU).  Renewal 
wil!  aliow  ISl'  to  continue  to  receive 
and  use  uranium-235  in  the  form  of  fuel 
plates  and  foils.  Work  performed  under 
this  license  includes  the  study  of 
subcntical  assembly  and  nondestructive 
assay-  The  work  is  conducted  for 
education  and  research  to  strengthen  the 
existing  undergraduate  and  graduate 
programs  in  the  area  of  nuclear  science 
and  engineering 

Prior  to  approving  the  renewal 
application,  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
.^ct  of  1954.  as  amended,  and  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report.  The  licensing  of  the  ISL' 
activities  is  for  research  and  education 
purposes,  therefore,  in  accordance  with 
10  CFR  Section  51.22(c)(14)(v),  neither 
an  Environmental  -Assessment  nor  an 
Environmental  Impact  Statement  is 
warranted  for  this  action  The  renewal 
of  the  license  will  be  documented  in  the 
issuance  of  a  renewed  SNM-1373 
license. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  renewal  of  a  license  falling  withm 
the  s<,ope  of  Subpart  L.  "Informal 
Hearing  Protedure  for  .Adjudication  in 
Materials  Licensing  PrcK;eedings.*  of 
NRC's  rules  and  practice  for  domestic 
licensing  processing  m  10  CFR  Part  2 
Pursuant  to  Section  2  1205(a),  any 
person  whose  interest  may  be  affected 
\}\  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  Section 
2  1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  the  Federal 
Register  notice 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  Secretarv  either 

1  By  deliverv  to  the  Doc:keting  and 
Ser\ice  Branch  of  the  Secretary  at  One 
White  Flint  North.  11.555  Rockville 
Fike.  Rockville,  MD  20852-2738;  or 

2  Bv  mail  or  telegram  addressed  to 
the  Secretary.  US  Nuclear  Regulatory 
Commission.  Washington,  EXZ  20555. 
Attention  Docketing  and  Services 
Branch, 

In  addition  to  meeting  other 
applicable  requirements  of  10  CE^R  Pan 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  bv  a  person  other  than 
an  applicant  must  describe  m  detail 

1.  "The  interest  of  the  requester  in  the 
proceeding; 


2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding 
including  the  reasons  whv  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  Section  2.1205(h). 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding,  and 

4.  The  circumstances  estabiishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  Se<tion  2  1205(d). 

In  accordance  with  10  CFR  Section 
2  1205(0.  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail  to: 

1.  The  applicant,  Idaho  State 
University,  College  Of  Engineering,  ISU 
Box  8060',  Pocatello.  Idaho.  83209; 
Attention:  Or  John  S  Bennion   Reactor 
Administrator;  and 

2.  The  NRC  staff,  by  deiivenng  to  the 
Executive  Director  for  Opei-ations,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852.  or  by  mail. 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  E)C  20555. 

.\ny  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  .NRC's  Informal  Hearing  Procedures 
for  Adjudications  in  Materials  Licensing 
Proceedings  in  10  CE'R  Part  2,  Subpart 
L, 

For  further  details  with  respecl  to  this 
action,  the  license  renewal  application 
dated  September  30,  1997,  is  available 
for  inspection  at  the  NRC's  Public 
Document  Room,  2120  L  Street  N,VV  . 
Washington.  DC  20555  Questions 
should  be  referred  to  NRC's  project 
manager  for  the  Idaho  State  University, 
Edwin  Flack,  at  (301)  415-8115. 

Dated  at  Rockville  .Maryland,  this  26th  day 
of  April  1998, 

Fit  "he  Nuclear  Regulatory  Commission. 
Michael  F  Weber. 

Chief.  Licensing  Branch.  Division  of  Fuel 

Cycle  Safety  and  Safeguards.  SMSS. 

[FR  Doc.  98-11916  Filed  5-4-98;  8:45  am] 
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NUCLEAR  REGULATORY 
OOMMtSStON 

[Docket  No.  030-1 771 1-EA;  ASLBP  No  98- 
739-02-EA) 

NDT  Services,  Inc.;  Establishment  of 
Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  Decem.ber  29,  1972, 
published  in  the  Federal  Register,  37 
F  R  2R710  (1972),  and  Sections  2.105. 
2  -00.  2,702.  2,714.  2  714a,  2.717,  2.721, 
and  2, 772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 


established  to  preside  over  the  following 

proceeding 

NT)T  Services,  Inc. 

Order  Suspending  License  (Effective 
Immediately) 

[EA  98-1081 

In  accordance  with  10  CFR.  §  202, 
this  Board  is  established  as  a  result  of 
an  April  14, 1998.  request  by  the 
petitioner,  NTXT  Services.  Inc.  of  Caguas 
Puerto  Rico,  for  a  hearing  on  a  Mai^ 
27.  1998.  NRC  Order.  That  Order,  inter 
alia,  suspended,  effective  immediately, 
NDTS's  authority  to  perform 
radiographic  op>erations  under  License 
No.  52-19438-01. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Peter  B.  Bloch,  Chairman,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington,  D.C,  20555 
Dr.  Charles  N.  Kelber,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington,  DC.  20555 
Dr.  Jerry  R  Kline,  Atomic  Safety  and 

Licensing  Board  Panel.  U.S.  Nuclear 

Regulatory  Commission,  Washington. 

D.C.  20555 

All  correspondence,  documents  and 
other  materials  in  this  proceeding  shall 
be  filed  with  the  Judges  in  accordance 
with  lOC.F.R.  2.701. 

Issued  at  Rockville,  Maryland,  this  28th 
day  of  April  1998. 
B  Paul  Colter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  98-1 1 897  Filed  &-*-98;  8:45  ami 


NUCLEAR  REGULATORY 
COMMISSION 

Northeast  Nuclear  Energy  Company; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

[DocKet  No  50-423-LA    ASLBP  Nc  9<>-4C. 
02-LA] 

Pursuant  to  delegation  by  the 
Commission  deted  December  2Q   1972. 
published  in  the  Federal  Register,  37 
FR.  28710  (1972),  and  SecUons  2.105. 
2,700,  2.702,  2.714,  2,714a.  2.717,  2.721 
of  the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding: 

Northeast  Nuclear  Enerj^-  Company 

Millstone  Nuclear  Power  Station,  Unit 
No.  3 

This  Board  is  being  established 
pursuant  to  a  j)etition  to  intervene 


Z  4H  ij 
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submitted  by  the  Citizens  Regulatory 
Commission.  The  petition  to  intervene 
was  filed  in  response  to  a  notice  of  a 
proposed  determination  by  the  NRC 
staff  that  the  issuance  of  a  license 
amendment  to  the  Northeast  Nuclear 
Energy  Company  for  the  Millstone 
Nuclear  Power  Station.  Unit  No.  3 
would  involve  no  significant  hazards 
considerations.  The  amendment  would 
eliminate  the  requirement  to  have  the 
recirculation  spray  system  directly 
inject  into  the  reactor  coolant  system 
following  a  design  basis  accident.  The 
notice  was  published  in  the  Federal 
Register  at  63  Fed  Reg  14482.  14487 
(March  25.  1998). 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Thomas  S.  Moore.  Chairman.  Atomic 

Safety  and  Lacensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission. 

Washington.  DC.  20555 
Dr.  Rjchard  F.  Cole.  Atomic  Safety  and 

Licensing  Board  Panel.  U.S.  Nuclear 

Regulatory  Commission.  Washington, 

DC.  20555 
Dr  Charles  N.  Kelber.  Atomic  Safety 

and  Licensing  Board  Panel.  U.S. 

Nuclear  Regulatory  Commission. 

Washington.  DC.  20555 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
)udges  in  accordance  with  10  C.F.R. 
2.701. 

B.  Paul  Cotter.  |r., 

Chief  AdministraUve  Judge.  Atomic  Safety 
and  Licensing  Board  Panel 

Issued  at  Rockville.  Maryland,  this  29th 
day  of  April  1998 
IFR  Doc.  98-11898  Filed  S-4-98;  8:45  ami 
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Subsequently,  by  letter  dated  April  7. 
1998.  NNECO  superseded  its  original 
amendment  request  with  a  new  request. 
Therefore,  the  Commission  has 
approved  the  withdrawal  of  NNECO's 
Ckrtober  15.  1997,  application,  as 
supplemented  December  17.  1997.  for 
proposed  amendment. 

Tne  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  3. 
1997  (62  FR  63979). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  15,  1997.  as 
supplemented  December  17,  1997,  and 
NNECO's  letter  dated  April  7,  1998. 
which  superseded  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commissions  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Learning  Resources 
Center,  Three  Rivers  Community- 
Technical  College.  574  New  London 
Turnpike.  Norwich.  Connecticut,  and  at 
the  Waterford  Library,  ATTN;  Vince 
Juliano.  49  Rope  Ferry  Road.  Waterford. 
Connecticut. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  April  1998. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  Anderaen. 

Protect  Manager.  Special  Protects  Office- 
Licensing.  Office  of  Nuclear  Reactor 
Regulation. 

jFR  Doc.  98-11915  Filed  S-4-98;  8:45  ami 
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NUCLhAR  RLuulATORY 
COMMISSiDN 

[Docket  No.  50-423] 

Northt«as'  Nuclear  Energy  Company; 
Notice  ot  Withdrawal  of  Application  for 
Amendnient  to  Facility  Operating 
Licens* 

By  letter  dated  October  15,  1997,  as 
supplemented  by  letter  dated  December 
17.  1997,  Northeast  Nuclear  Energy 
Company  (NNECO)  proposed  to  amend 
the  Millstone  Nuclear  Power  Station. 
Unit  3.  Operating  License  No.  NPF-49. 
The  proposed  amendment  would  have 
revised  Technical  Specification  3/4.4.3, 
"Pressurizer,"  to  replace  the  pressurizer 
maximum  water  inventory  requirement 
with  a  pressurizer  maximum  indicated 
level  requirement.  The  proposed 
amendment  would  have  also  made 
editorial  changes  and  modifications  to 
the  associated  Bases  section. 


NUCLEAR  REGULATORY 
COMMISSION 
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United  States  Enncrimefit  Corporation, 
Paducah  and  Portsmouth  Gaseous 
Dittusior'  Plants,  Notice  of  Receipt  of 
Application  tor  Certification  Renewal 
For  the  Gaseous  Diffusion  Plants  and 
Notice  o*  Public  Comment  Period 

I.  ki'i  I'l  ji!   ■>'     Xpfli  II  il!  i"!'-   «'ll'' 
Availabii!'%   lit  Dim  inili'i!t>. 

Notice  IS  tiereDy  given  mat  the  U.  S. 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  has  received  by 
letters  dated  April  15.  1998. 
applications  from  the  United  States 
Enrichment  Corporation  (USEC)  for  the 
renewal  of  the  certification  of  the 
gaseous  diffusion  plants  (GDPs)  located 
near  Paducah.  Kentucky  and  Piketon. 
Ohio.  The  NRC  issued  the  initial 
certification  for  the  GDPs  on  November 
26.  1996  and  assumed  regulatory 


oversight  for  the  GHf's    n:  Via-  .*,   ' 

1997.  The  USEC  reiu-.N  ,.  rv-qu»>st.s  dr>- 
for  a  five-year  period.  The  USEC 
applications  for  renewal  do  not  contain 
any  changes  to  the  existing 
documentation,  previous  applications, 
statements,  and  reports  are  incorporated 
by  reference  into  the  renewal 
application.  The  USEC  application  for 
the  renewal  of  the  Paducah  Gaseous 
Diffusion  Plant  is  based  on  USEC's 
previous  Application,  as  revised 
through  Revision  24  dated  April  15. 

1998,  and  USEC's  previous  Compliance 
Plan,  as  revised  through  Revision  7 
dated  March  20.  1998.  No  additional 
changes  to  the  application  or 
Compliance  Plan  are  being  requested 
The  USEC  application  for  the  renewal  of 
the  Portsmouth  Gaseous  Diffusion  Plant 
is  based  on  USEC's  previous 
application,  as  revised  through  Revision 
19  dated  April  15,  1998,  and  USEC's 
previous  Compliance  Plan,  as  revised 
through  Revision  6  dated  March  12, 
1998.  No  additional  changes  to  the 
Application  or  Compliance  Plan  are 
being  requested 

Copies  of  the  renewal  application  for 
certification  (except  for  classified  and 
proprietary  portions  which  are  withheld 
in  accordance  with  10  CFR  2.790, 
"Availability  of  Public  Records')  are 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Document  Room  (PDR)  in  the  Gelman 
Building.  2120  L  Street.  NW. 
Washington.  DC  20555  and  in  the  Local 
Public  Document  Rooms  (LPDRs) 
established  for  these  facilities.  A  copy  of 
the  application  for  the  Paducah  plant  is 
available  at  the  Paducah  Public  Library, 
555  Washington  Street.  Paducah, 
Kentucky  42003.  A  copy  of  the 
application  for  the  Portsmouth  plant  is 
available  at  the  Portsmouth  Public 
Library.  1220  Gallia  Street.  Portsmouth, 
Ohio  45662.  Copies  of  related 
correspondence  and  staff  evaluations 
(except  for  portions  withheld  in 
accordance  with  10  CFR  2.790)  will  also 
be  made  available  at  these  public 
document  rooms. 

n.  Notice  of  Cominent  Period 

Any  interested  party  may  submit 
written  comments  on  the  renewal 
application  for  certification  for  either 
the  Paducah  plant  or  the  Portsmouth 
plant  for  consideration  by  the  staff.  To 
be  certain  of  consideration,  comments 
must  be  received  by  June  19,  1998. 

Comments  received  after  the  due  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  Written 
comments  on  the  application  should  be 
mailed  to  the  Chief.  Rules  Review  and 
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Directives  Branch,  Office  of 
Administration,  US  Nuclear  Regulator\' 
Commission,  Washington.  DC  20555.  or 
may  be  hand  delivered  to  11545 
Rockville  Pike.  Rockville,  MO  20852 
between  7:45  a.m  and  4:15  p,m.  Federal 
workdays.  Comments  should  be  legible 
and  reproducible,  and  include  the 
name,  affiliation  (if  any),  and  address  of 
the  commentor.  All  comments  receued 
by  the  Commission  will  be  made 
available  for  public  inspection  at  the 
Commission's  Document  Room  located 
in  Washington.  EX"  and  the  Local  Public 
Document  Rooms  io<:ated  in  Paducah, 
Kentucky  and  Portsmouth,  Ohio.  In 
accordance  with  10  CFR  76.62  and 
76.64.  a  member  of  the  public  must 
submit  written  comments  to  petition  the 
Commission  requesting  review  of  the 
Director's  de<:ision  on  certification 
renewal. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
.Merri  Horn.  (301)  415-«12fi  or  Mr. 
YawarFaraz,  (301)  415-8113;  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April  1998. 

For  the  Nuclear  Regulatory.ComiBission. 

Carl  ].  Paperiello, 

Director.  Office  of  Nuclear  Material  Safety 

and  Safeguards. 

(FR  Dor  qft- 1191 3  Filed  5-4-98:  8:45  am) 

BItUNG  CODE  rs»(MJ1-»» 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission 

DATE:  Weeks  of  May  4    1118,  and  25. 

1998- 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  4 

Wednesday,  May  6 

1:30  p.m. 
Affirmation  Session  (PUBLIC 
MEETING)  (if  needed) 

Week  of  .May  11  — Tentative 

Wednesday,  May  13 

10:30  a.m. 
Affirmation  Session  (PUBLIC 
MECTING)  (if  needed) 

Week  of  May  IB — Tentative 

Thursday,  May  21 

11:30  a.m. 


Affirmation  Session  (PUBLIC 
MEETING)  (if  needed) 

Week  of  May  25 — Tentative 

There  are  no  meetings  the  week  of 

May  25. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice  To  verify  the  status  of  meetings 
call  (recording)-{301)  415-1292.  Contact 
person  for  more  information:  Bill  Hill 
(301) 415-16R1 

ADDITIONAL  INFORMATION: 

By  a  vote  of  4-0  on  April  30,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(c)(l)  and  10  CFR  Sec. 
9.104(a)(1)  of  the  Commission's  rules 
that  ■■Affirmation  of  LOnSIANA 
ENERGY  SER\'ICES  (CLMRBORNE 
ENRlCHNiENT  CENTER): 
APPLICA.VT'S  MOTION  TO 
WITHDR.'WV  ITS  LICENSE 
APPLICATION  AND  TERMINATE  THE 
PROCEEDING"  be  held  on  April  30,  and 
on  less  than  one  week's  notice  to  the 
public. 

By  a  vote  of  4-0  on  April  30,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(c)(l)  and  10  CFR  Sec. 
9.104{a)(ll  of  the  Commission's  rules 
that  "Affirmation  of  REVISED  DRAFT 
OF  INTERNATIONAL  LT^NIUM 
ORDER"  be  held  on  April  30,  and  on 
less  than  one  weeks  notice  to  the 
public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 

*        *        •        *        • 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary  ,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661)  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  \ou  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  piease  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 
***** 

Wilham  M  Hill,  Jr.. 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

(FR  Doc.  98-1 2047  Filed  5-1-98;  2:20  pm) 

BILUNG  COOC  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide:  Issuance, 
Availability 

The  Nuciear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1078 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  titled  "Standard  Format  and 
Content  of  License  Termination  Plans 
for  Nuclear  Power  Reactors."  The  guide 
is  intended  for  Division  1,  "Power 
Reactors."  This  draft  guide  is  being 
developed  to  provide  guidance  on 
developing  license  termination  plans  for 
nuclear  power  reactor  licensees  who 
wish  to  terminate  their  licenses  and 
release  their  sites. 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  Draft  Regulatory  Guide  DG-1078. 
Comments  may  be  accompanied  by 
additional  relevant  information  or 
supporting  data.  Written  comments  may 
be  submitted  to  the  Rules  and  Directives 
Branch,  OfBce  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.,  Washington,  DC. 
Comments  v^U  be  most  helpful  if 
received  by  June  30.  1998. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://vvrww.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  e-mail  CAG@nrc.gov, 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  ciurently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
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Document  Room.  2120  L  Street  NW.. 
Washington.  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  hjture  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  fax 
at  (301)  415-5272.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  April  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  W.  Craig. 

Director.  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research. 
|FR  Doc  98-1 1914  Filed  5-t-98;  8:45  ami 
MLLMQ  CODE  7VM-01-P 


Approximately  200  RI  20-80  forms 
are  completed  annually.  We  estimate  it 
takes  approximately  20  minutes  to 
complete  the  form.  The  annual  burden 
is  67  hours.  For  copies  of  this  proposal, 
contact  Jim  Farron  on  (202)  418-3208. 
or  E-mail  to  jmfarron®opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  by  July  6, 1998. 
ADDRESSES:  Send  or  deliver  comments 
to — Lorraine  E.  Dettman.  Chief. 
Operations  Support  Division. 
Retirement  and  Insurance  Service.  U.S. 
Office  of  Personnel  Management.  1900  E 
Street.  NW.  Room  3349.  Washington. 
DC  20415 

FOR  INFORMATION  REGARDING 

AOMtiSTRATlVE  COORDtNATlON  CONTACT: 

Mary  Beth  Smith-Toomey.  ISuUfjct  ii 

Administrative  Services  Division.  (202) 

606-0623. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance. 

Director 

IFR  Doc  98-11845  Filed  5-4-98.  8:45  ami 
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OFFICE  OF  P^  HSONNEL 
MANAr,t  Mf-NT 

Subnnission  for  OMB  Review, 
Comment  Request  for  Reclearance  ot 
an  Information  Collection;  Form  RI  20- 
80 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22,  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  reclearance  of 
an  information  collection.  RI  20-80. 
Alternative  Annuity  Election,  is  used  for 
individuals  who  are  eligible  to  elect 
whether  to  receive  a  reduced  annuity 
and  a  lump-sum  payment  equal  to  their 
ranrement  contributions  (alternative 
form  of  annuity)  or  an  unreduced 
annuity  and  no  lump  sum. 

Comments  are  particularly  invited  on: 
whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Office  of  Personnel  Management, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  tei:hnological 
collection  techniques  or  other  forms  of 
information  technology. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Inveslmen!  Company  Act  Ret«ase  No 
23152    812    lOeSOi 

firinson  Supplementary  Trust,  etal.; 

Notice  o*  Application 

April  ;29,  199a. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for  an 
order  under  sections  6(c)  and  17(b)  of 
the  Investment  Company  Act  of  1940 
(the  "Act")  for  an  exemption  from 
section  17(a)  of  the  Act.  and  under 
section  17(d)  of  the  Act  and  rule  17d- 
1  under  the  Act  to  permit  certain  joint 
transactions. 

SUMMARY  OF  APPUCATlON:  Applicants 
request  an  order  to  permit  The  Brinson 
Funds,  the  Brinson  Relationship  Funds 
(the  "Relationship  Funds")  Fort 
Dearborn  Income  Securities.  Inc.  ("Ft. 
Dearborn."  together  with  The  Brinson 
Funds,  and  the  Relationship  Funds,  the 
"Funds"),  private  accounts  ("Private 
Accounts")  managed  by  Brinson 
Partners.  Inc.  (the  "Adviser"),  and 
collective  trusts  ("Collective  Trusts") 
which  have  Brinson  Trust  Company  as 
a  trustee  to  (a)  use  cash  collateral 
received  from  the  borrowers  of  their 
portfolio  securities  to  purchase  shares 
("Shares")  of  the  Brinson 
Supplementary  Trust  (the  "Trust"),  an 
affiliated  private  investment  company, 
and  (b)  use  uninvested  cash  to  purchase 
Shares  of  Trust. 


APPLICANTS:  Funds.  Trust,  and  the 

FILING  DATES:  The  application  was  filed 
on  June  3.  1997.  and  amended  on 
February  20.  1998.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflfctpd  in  this  notice 

HEARING  on  NOTIFICATION  OF  HEARING;  .\n 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  26,  1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wr-tiriK  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W.,  Washington,  DC.  20549. 
Applicants,  209  South  LaSalle  Street. 
Chicago":  IL  60604-1295 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  Nadya  B  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

SUPPLEMF^^■ARY  INFORMATION:  The 
tiniw'."*  .::i;  ,  ~   IS  .;;,:!, .If,  -  •'  '  ;;t' 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549 
(tel.  202-942-8090) 

Applicants'  Representations 

1.  The  Brinson  Funds  and  the 
Relationship  Funds  are  registered  under 
the  Act  as  open-end  management 
investment  companies  and  are 
organized  as  Delaware  business  trusts. 
The  Brinson  Funds  currently  offers 
eight  series.  The  Relationship  Funds 
currently  offers  sixteen  series.* 

2.  Ft.  Dearborn  is  registered  under  the 
Act  as  a  closed-end  management 
investment  company  and  is 
incorporated  under  Illinois  law.  Shares 
of  Ft.  Dearborn  are  listed  on  the  New 
York  Stock  Exchange  ("NYSE"). 


'  The  Relationship  Fundt  currently  offers  a 
money  oiarket  fund  teries.  Brinson  U.S  Ca»h 
Management  Prime  Fund,  which  U  not  included  as 
an  applicant  and  does  not  inlend  to  rely  upon  the 
order. 
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3.  The  Collefjfive  Trusts  are  collective 
investment  trusts  for  which  Bnnson 
Trust  Company  serves  as  trustee.  The 
Collective  Trusts  contain  exclusively 
assets  of  public  and  private  employee 
pension  plans  The  Collective  Trusts 
have  been  established  in  accordance 
with  section  3(c)(ll)  under  the  Act. 

4.  The  Adviser,  a  Delaware 
corporation,  is  registered  under  the 
Investment  Advisers  Act  of  1940  The 
Adviser  ser\  es  as  investment  adviser  to 
the  Funds.  The  Adviser  also  manages 
the  daily  investment  and  business 
affairs  of  the  Collective  Trusts  and 
Private  Accounts.  The  .Adviser  is 
entitled  to  receive  monthly  management 
fees  from  the  Funds,  other  than  the 
Relationship  Funds,  (the  ".Advisory 
Fees")  but  has  agreed  irrevocably  to 
waive  the  Advisory  Fees  and  reimburse 
expenses  of  certain  of  The  Bnnson 
Funds  so  that  the  total  annual  operating 
expenses  of  each  of  these  Funds  will  not 
exceed  a  c:ertain  percentage  of  such 
Fund's  average  daily  net  assets. 

5.  The  Trust  is  organized  as  a 
Delaware  business  trust  and  will 
initially  consist  of  two  series:  The 
Brinson  Supplementary  Trust-U.S.  Cash 
Management  Mutual  Fund  Trust  (the 
"Mutual  Fund  Series")  and  the  Brinson 
Siipplementarv  Trast-i;  S  Cash 
Management  Fund  (the  "Cash  Fund 
Series ').  The  Trust  will  be  a  private 
investment  company  relying  on  section 
3(c)(7}  of  the  .^ct-  At  all  times  at  least 
40%  of  the  board  of  tnistees  of  the  Trust 
("Board")  will  not  be  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"). 
The  Trust  currently  has  three  trustees. 
ail  of  whom  are  Independent  Trustees. 

6.  The  Trust  will  retain  the  .adviser  to 
manage  the  investments  of  the  Cash 
Fund  Series  and  the  Mutual  Fund 
Series.  The  .Adviser  will  receive  no 
compensation  for  managing  the  assets  of 
the  Cash  Fund  Series,  but  will  receive 

a  monthly  fee  at  the  annual  rate  of 
.0025%  of  the  average  daily  net  assets 
of  the  Mutual  Fund  Series  for  its 
services  with  respect  to  that  series 
("Trust  Management  Fee") 

7.  The  Funds,  Collet:tive  Trusts,  and 
Private  Accounts  may  have  uninvested 
cash  ("Uninvested  Cash").  Such 
Uninvested  Cash  may  result  from  a 
variet\'  of  sources,  including  reserves 
held  for  temporary  defensive  purposes, 
pending  investment  in  securities  or  debt 
obligations,  to  cover  an  obligation  or 
commitment  of  a  Fund  to  purchase 
securities  or  other  assets  at  a  later  date, 
or  to  be  invested  on  a  strategic 
investment  management  basis 

8.  The  Funds,  Collective  Trusts,  and 
Private  Accounts  may  also  participate  in 
a  securities  lending  program 


("Program")  to  increase  their  income  by 
lending  portfolio  securities  to  registered 
broker-dealers  or  institutional  investors 
deemed  by  the  Adviser  to  be  qualified. 
The  Funds,  Collective  Trusts,  and 
Private  Accounts  may  have  cash 
collateral  I  Cash  Collateral")  posted  by 
borrowers  in  connection  with  the 
Program. 

9.  Applicants  seek  an  order  under  the 
Act  to  permit  the  Funds  ^  to  use 
Uninvested  Cash  and  Cash  Collateral  to 
purchase  and  redeem  Shares  of  the 
Trust.  Bv  investing  in  Shares,  applicants 
anticipate  that  the  Funds  will  be  able  to 
reduce  transaction  costs,  create  more 
liquidity,  enjoy  greater  returns  on  the 
Uninvested  Cash  and  Cash  Collateral, 
and  achieve  greater  diversification  with 
respect  to  investment  of  Uninvested 
Cash  and  Cash  Collateral. 

10.  It  is  currently  anticipated  that 
Shares  of  the  Mutual  Fund  Series  will 
be  sold  to  The  Bnnson  Funds  and  Ft. 
Dearborn  and  Shares  of  the  Cash  Fund 
Series  will  be  sold  to  the  Relationship 
Funds.  Collective  Trusts,  and  Private 
Accounts.  The  Trust  will  offer 
redemption  of  its  Shares  at  the  current 
net  asset  value  per  Share  on  each 
business  day  on  which  the  NYSE  is 
open.  Each  of  the  Trust  Series  which 
will  sell  its  Shares  to  investment 
companies  registered  under  the  Act  will 
comply  with  all  requirements  of  rule 
2a-7  under  the  Act  and  wdll  use  the 
amortized  cost  method  of  valuation  to 
determine  its  net  asset  value  per  share. 

Applicants'  Legal  .Analysis 

1   Sections  l~ia)(lj  and  17(a)(2)  of  the 
-Act  make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  acting  as  principal,  to  sell  or 
purchase  any  security  to  or  from  the 
company.  Section  17(d)  of  the  Act  and 
rule  17d-l  under  the  .\c\  prohibit  any 
affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  person,  acting  as 
principal,  from  participating  in  any  joint 
enterpnse  or  arrangement  m  which  the 
investment  company  is  a  participant, 
unless  the  SEC  has  issued  an  order 
authorizing  the  arrangement. 

2.  Section  2(a)(.3)  of  the  .Act  defines  an 
affiliated  person  of  an  investment 


•  .^;)pllcan:s  also  requesi  relief  (or  registered 
management  ;nvestment  companies  and  series 
thereof  (except  for  an  investmen:  company  or  series 
thereof  that  holds  itself  out  as  a  money  market 
fund)  that  in  the  future  are  advised  by  the  Adviser 
or  any  person  controlling,  controlled  by,  or  under 
common  control  with  the  .\dviser  Each  registered 
investment  company  that  currently  intends  to  rely 
on  the  order  has  been  named  as  an  applicant.  Any 
registered  investment  company  that  in  the  future 
seeks  to  rely  on  the  order  will  do  so  only  in 
accordance  with  the  terms  and  conditions  of  the 
application. 


company  to  include,  among  others:  (i) 
Any  person  that  owns  5%  or  more  of  the 
outstanding  voting  securities  of  the 
investment  company;  (ii)  any 
investment  adviser  of  the  investment 
company;  and  (iii)  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with  that 
person.  The  Funds  and  the  Trust  share 
a  common  investment  adviser  and  thus 
may  be  deemed  to  be  under  common 
control.  The  Trust  also  may  be 
considered  an  affiliated  person  of  a 
Fund  to  the  extent  that  a  Fund  owns  5% 
or  more  of  the  Shares.  As  a  result, 
section  17(a)  would  prohibit  the  sale  of 
Shares  to  the  Funds,  and  the 
redemption  of  the  Shares  by  the  Trust. 
Applicants  also  believe  that  the  Funds, 
Collective  Trusts,  and  Private  Accounts 
by  purchasing  Shares  of  the  Trust;  the 
Adviser,  by  managing  the  Funds, 
Collective  Trusts,  and  Private  Accounts; 
and  the  Trust,  by  selling  Shares  to  and 
redeeming  Shares  from  the  Funds. 
Collective  Trusts,  and  Private  Accounts 
could  be  deemed  to  be  "joint 
participants"  in  a  "joint  enterprise  or 
joint  arrangement"  within  the  meaning 
of  section  17(d)  of  the  Act  and  rule  17d- 
1  under  the  Act. 

3.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  for 
section  1 7(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  jxilicy 
of  each  investment  company  concerned 
and  with  the  general  purposes  of  the 
Act.  Section  6(c)  of  the  Act  permits  the 
SEC  to  exempt  persons  or  transactions 
from  any  provision  of  the  act.  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interests  and  consistent 
with  the  protection  of  investors  and  the 
purposes  of  fairly  intended  by  the 
pohcy  and  provisions  of  the  Act. 
Applicants  submit,  for  the  reasons 
discussed  below,  that  their  request  for 
relief  satisfies  these  standards. 

4  Applicants  state  that  the  Funds  will 
be  treated  like  all  other  shareholders  of 
the  Trust  and  will  purchase  and  redeem 
Shares  on  the  same  terms  and  on  the 
same  basis  as  Shares  are  purchased  and 
redeemed  by  all  other  shareholders  of 
the  Trust,  including  the  Private 
Accounts  and  Collective  Trusts. 

5.  Applicants  further  state  that 
shareholders  of  the  Funds  will  not  be 
subject  to  duplicative  management  fees. 
As  long  as  the  Trust  Management  Fee  is 
charged,  an  amount  of  Advisory  Fee 
equal  to  the  net  asset  value  of  Shares  of 
the  Mutual  Fund  Series  that  are  held  by 
a  Fund  multiplied  by  the  applicable 
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Irust  Management  hee  rate  charged  by 
the  Adviser,  will  be  waived  in  the 
(.alculation  of  the  overall  advisory  fees 
paid  bv  such  Fund.' 

6.  The  Trust  will  comply  with  the 
prohibitions  on  affiliated  transactions 
set  forth  in  sections  17(a).  (d).  and  (e)  of 
the  Act,  except  to  the  extent  necessary 
to  permit  the  Funds  to  invest 
Uninvested  Cash  and  Cash  Collateral  in 
the  Trust  as  described  in  the 
application.  The  Trust  will  also  comply 
with  the  prohibitions  against  leveraging 
and  issuing  senior  securities  set  forth  in 
section  18  of  the  Act  and  the 
requirements  of  section  22(e)  of  the  Act 
which  governs  rights  of  redemption. 
Applicants  thus  argue  that  permitting 
the  Funds  to  invest  Uninvested  Cash 
and  Cash  Collateral  in  Shares  of  the 
Trust  will  enable  the  Funds  to  invest  in 
a  vehicle  that  is  similar  to  a  registered 
investment  company  in  terms  of 
liquidity,  diversity,  and  quality  of  its 
investments  at  a  cost  that  is  expected  to 
be  significantly  lower  than  the  cost 
typically  incurred  when  investing  in  a 
registered  investment  company. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  A  majority  of  the  board  of  directors 
or  trustees  of  a  Fund  (including  a 
majority  of  the  directors  or  trustees  who 
are  not  "interested  persons  "  of  the  Fund 
within  the  meaning  of  section  2(a)(19)  of 
the  Act)  will  initially  and  at  least 
annually  thereafter  determine  that  the 
investment  of  Uninvested  Cash  and 
Cash  Collateral  in  Shares  of  the  Trust  is 
in  the  best  interests  of  the  Fund  and  its 
shareholders. 

2.  With  respect  to  any  Fund  that 
invests  in  the  Trust,  the  Adviser  will 
reduce  its  Advisory  Fees*  charged  to 
such  Fund  by  an  amount  (the 
"Reduction  Amount  ")  equal  to  the  net 
asset  value  of  such  Fund's  holdings  in 
the  Trust  multiplied  by  the  rate  at 
which  advisory  fees  are  charged  by  the 
Adviser  to  the  Trust.  Any  fees  remitted 
or  waived  pursuant  to  this  condition 
will  not  be  subject  to  recoupment  by  the 
Adviser  or  its  affiliated  persons  at  a  later 
dale. 

3.  If  the  Adviser  waives  any  portion 
of  its  fees  or  bears  any  portion  of  the 
expenses  of  a  Fund  (an  'Expense 
Waiver"),  the  adjusted  fees  for  such 
Fund  (gross  fees  less  Expense  Waiver) 
will  be  calculated  with  reference  to  the 


•Tha  Relationship  Funds  do  not  pay  any  advisory 
[a«s  and  no  calculation  will  t>«  neceasary  for  such 
Funds. 

*The  Relationship  Funds  do  not  pay  any  advisory 
fees  and  no  calculation  will  be  necessary  for  such 
Funds. 


Keduction  AinouiU.  Adjusted  tees  then 
will  be  reduced  by  the  Reduction 
Amount.  If  the  Reduction  Amount 
exceeds  adjusted  fees,  the  Adviser  will 
reimburse  such  Fund  in  an  amount 
equal  to  such  excess. 

4.  Investment  in  Shares  will  be  in 
accordance  with  each  Funds  respective 
investment  restrictions  and  will  be 
consistent  with  its  policies  as  recited  in 
its  registration  statement  and 
prospectus. 

5.  Each  Fund  will  invest  Uninvested 
Cash  in.  and  hold  Shares  of,  the  Trust 
only  to  the  extent  that  the  Fund's 
aggregate  investment  of  Uninvested 
Cash  in  the  Trust  does  not  exceed  25% 
of  the  Fund's  total  assets. 

6.  The  Trust  will  comply  with  the 
requirements  of  sections  17(a).  17(d). 
and  18  of  the  Act  as  if  the  Trust  were 
a  registered  open-end  management 
investment  company.  With  respect  to  all 
redemption  requests  made  by  a  Fund, 
the  Trust  will  comply  with  section  22(e) 
of  the  Act.  The  Trust's  Board  will  adopt 
procedures  designed  to  ensure  that  the 
Trust  complies  with  sections  17(a). 
17(d).  17(e).  18.  and  22(e)  of  the  Act. 
The  Trust's  Board  will  also  periodically 
review  and  periodically  update  as 
appropriate  such  procedures  and  will 
maintain  books  and  records  describing 
such  procedures,  and  maintain  the 
records  required  by  rules  31a-l(b)(l). 
31a-l(b)(2)(ii).  and  31a-l(b)(9)  under 
the  Act.  All  books  and  records  required 
to  be  made  pursuant  to  this  condition 
will  be  maintained  and  preserved  for  a 
period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  any 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  and  will  be 
subject  to  examination  oy  the  SEC  and 
its  staff 

7.  Each  of  the  Trust  Series  which  will 
sell  its  Shares  to  investment  companies 
registered  under  the  Act  will  comply 
with  rule  2a-7  under  the  Act.  For  each 
such  Trust  Series,  the  Trust  will  value 
the  Shares,  as  of  the  close  of  business  on 
each  business  day.  using  the  "amortized 
cost  method."  as  defined  in  rule  2a-7 
under  the  Act,  to  determine  the  net  asset 
value  per  share  of  such  Trust  Series.  For 
each  such  Trust  Series,  the  Trust  will, 
subject  to  approval  by  the  Board,  adopt 
the  monitoring  procedures  described  in 
rule  2a-7(c)(6)  under  the  Act  and  the 
Adviser  will  comply  with  such 
procedures  and  take  such  other  actions 
as  are  required  to  be  taken  pursuant  to 
such  procedures. 

8.  The  Shares  will  not  be  subject  to  a 
sales  load,  redemption  fee,  asset-based 
sales  charge,  or  service  fee  (as  defined 
in  rule  2830(b)(9)  of  the  Conduct  Rules 
of  the  National  Association  of  Securities 
Dealers,  Inc.). 


y.  Lacn  i-una  wui  purchase  and 
redeem  Shares  of  a  Trust  Series  as  of  the 
same  time  and  at  the  same  price,  and 
will  receive  dividends  and  bear  its 
proportionate  share  of  expenses  on  the 
same  basis,  as  other  shareholders  of  the 
Trust  Series.  A  separate  account  will  be 
established  in  the  shareholder  records  of 
the  Trust  for  the  account  of  each  Fund. 

10.  Each  Fund,  the  Trust,  and  any 
future  registered  management 
investment  company  that  may  rely  on 
the  order  will  be  advised  by  the  Adviser 
or  a  person  controlling,  controlled  by.  or 
under  common  control  with  the 
Adviser. 

1 1 .  A  majority  of  the  directors  or 
trustees  of  each  Fund  will  not  be 
"interested  persons"  as  that  term  is 
defined  in  section  2(a)(19)  of  the  Act. 

12.  The  Trust  will  not  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 

Act. 

13.  The  securities  lending  program  of 
each  Fund  will  comply  with  all  present 
and  future  applicable  SEC  and  SEC  staff 
positions  regarding  securities  lending 
arrangements  (including,  without 
limitation,  the  type  and  amount  of 
collateral,  voting  of  loaned  securities, 
limitations  on  the  percentage  of    . 
portfolio  securities  on  loan,  prospectus 
disclosure,  termination  of  loans,  receipt 
of  dividends  or  other  distributions,  and 
compliance  with  fundamental 
policies).' 

14.  The  net  asset  value  per  share  with 
respect  to  Shares  of  the  Trust  will  be 
determined  separately  for  each  Trust 
Fund  Series,  less  the  liabilities  of  the 
Trust  Series,  by  the  number  of  Shares 
outstanding  with  respect  to  Trust. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc  98-11847  Filed  5-t-«8;  8:45  ami 

BILLING  CODE  S010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Information  Collection  Activities, 
Comment  Requests 

This  notice  lists  intormation 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  PL.  104-13  effective 
October  1.  1995,  The  Paperwork 
Reduction  Act  of  1995.  The  information 


'  See.  e.g..  SIFE  Trust  Fund  (pub.  avail.  Feb.  17. 
1982). 
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collection(s)  listed  below  haw  been 
submitted  to  OMB: 

J   Nursing  Home  Reporting 
Requirements  Related  to  Supplemental 
Security  Income  (SSI)  Recipients — 
0960-New  Public  Law  103-387  requires 
long  term,  intermediate  care  and 
nursing  home  administrators  to  report 
SSI  recipient  admissions  to  SSA.  SS.*\ 
uses  the  information  to  determine 
whether  SSI  benefits  should  be  reduced. 
The  respondents  are  long  term, 
intermediate  care  and  nursing  home 
administrators. 
Number  of  Respondents:  16,000. 
Frequency  of  Response:  2  per  year. 
Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  8,000 
hours. 

2.  Survey  of  Interest  in  International 
Social  Security  Agreements — 0960- 
NEW.  Section  233  of  the  Social  Security 
Act  authorizes  the  U.S.  to  enter  into 
agreements  with  foreign  countries  for 
the  purpose  of  eliminating  double  social 
security  coverage  and  taxation  and 
closing  gaps  in  benefit  protection  for 
workers  who  have  divided  their  careers 
between  the  U.S.  and  another  country. 
SSA  negotiates  these  agreements  for  the 
U.S.  SSA  is  now  planning  its  agreement 
negotiating  agenda  for  the  next  several 
years.  Since  U.S.  businesses  with 
overseas  operations  are  primary  stake- 
holders in  these  agreements.  SSA  needs 
to  survey  these  companies  to  determine 
which  countries  they  believe  would  be 
good  candidates  for  new  Social  Security 
agreements.  SSA  uses  the  information, 
together  with  estimates  of  potential 
foreign  tax  savings  and  benefit 
payments,  to  determine  priorities  for 
new  Totalization  agreement  negotiations 
for  fiscal  years  1999  through  2003.  The 
respondents  are  U.S.  businesses  with 
overseas  operations  who  have  requested 
certificates  of  U.S.  coverage  from  SSA 

Number  of  Respondents:  600. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  150  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 
(OMB)  Office  of  Management  and 

Budget,  OIRA.  Attn:  Laura  Oliven. 

New  Executive  Office  Building,  Room 

10230,  725  17th  St.,  NW,  Washington, 

D.C. 20503, and 
(SSA)  Social  Security  Administration, 

DCFAM,  Attn:  Nicholas  E.  Tagliareni, 

l-A-21  Operations  Bldg.,  6401 

Security  Blvd.,  Baltimore,  MD  21235. 


To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  wnte  to  him  at  the  address 
listed  above. 

Dated:  April  27,  1998. 
Nicholas  E.  Tagliareni, 

Htports  Clearance  Officer,  Social  Security 
Administration 

FRDoc  98-11944  Filed  5-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-199&--3797] 

Office  of  Vessel  Traffic  Management 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  public  meeting. 

summary:  The  Coast  Guard  is  holding  a 
paDliL  meeting  to  invite  ideas, 
comments,  questions,  and  interest  by 
individuals  and  operations  on  the  Port 
and  Waterways  Safety  Systems 
(PAWSS)  port  risk  analyses,  Vessel 
Traffic  Service  (VTS)  using  Automatic 
Identification  Systems  (AIS),  and 
public-private  partnerships  for 
operating  VTS's.  The  first  public 
meetings  on  these  topics  were  held  from 
January  to  March  of  1997.  This 
additional  meeting  is  meant  to  discuss 
progress  to  date  and  future  plans  for  the 
PAWSS  project. 

DATES:  The  meeting  will  be  held  on  May 
20,  1998,  from  9  a.m.  to  5  p.m.; 
however,  the  meeting  may  be  concluded 
early  if  its  business  is  finished.  Anyone 
planning  to  attend  the  meeting  and 
intending  to  express  views  is 
encouraged  to  arrive  early  and  make 
that  intention  known  to  Mr.  Mike 
Sollosi  at  the  telephone  number  or 
address  prux  icied  .:nc!«'r  FOR  RJRThep 
INFORMATION  CONTACT. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Marine  Board  of  the  National 
Academy  of  Sciences,  2001  Wisconsin 
Avenue,  NW.,  Washington,  DC  20007. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  documents  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401,  located  on  the  Plaza  Level  of  the 
Nassif  Building  at  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  electronically  access  the 
public  docket  for  this  notice  on  the 
Internet  at  <h'tp     dms.dot.gov>. 
FOR  FURTHER  INFORMATION  CONTACT: 


For  information  concerning  PAWSS  or 
VTS,  contact  Mr.  Mike  Sollosi,  Coast 
Guard  Office  of  Vessel  Traffic 
Management,  telephone  202-267-1539. 
You  may  also  contact  Mr.  Peter  Johnson, 
Marine  Board,  National  Academy  of 
Sciences,  about  the  meeting,  telephone 
202-334-3157.  For  questions  on  the 
public  docket  for  this  notice,  contact 
Ms.  Carol  Kelly,  Coast  Guard  Dockets 
Team  Leader,  or  Ms.  Paulette  Twine, 
Chief  Documentary-  Services  Division, 
Department  of  Transportation, 
telephone  202-366-9329. 

SUPPLEMENTAL*  iSPORMATION: 
Background  Infomiaiion 

As  a  part  of  its  Ports  and  Waterways 
Safety  System  (PAWSS)  project,  the 
Coast  Guard  is  developing  a  p>ort  risk 
assessment  tool  to  determine  which 
ports  require  a  Vessel  Traffic  Service 
(VTS)  and  to  identify  the  minimum 
capabilities  a  VTS  must  have  to  meet 
the  needs  of  a  given  port  or  waterway. 
This  port  analysis  tool  is  intended  to 
evaluate  various  risk  criteria  such  as 
traffic  density,  prevailing  weather,  port 
geography,  and  environmental  concerns. 
The  tool  will  also  evaluate  the 
effectiveness  of  risk  mitigation  factors, 
such  as  VTS. 

The  PAWSS  project  is  based  on  a  VTS 
that  uses  the  automatic  identification 
system  (AIS)  and  that  takes  advantage  of 
readily  available,  off-the-shelf  and  open 
architecture  systems  that  are 
inexpensive  and  easy  to  build  and 
operate.  Further,  the  Coast  Guard  is 
developing  a  proposal  for  public-private 
partnerships  in  the  VTS/Vessel  Traffic 
Information  Service  arena.  The  Coast 
Guard  is  seeking  stakeholder  validation 
before  this  proposal  is  published  in  a 
notice  of  proposed  rulemaking. 

I'ubhi   Mf'f'iinE 

Attendance  is  open  to  the  public. 
With  advance  notice,  and  as  time 
permits,  members  of  the  pubfic  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  the  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  no  later  than  the  day  before  the 
meeting. 

Information  (in  Srrv  »<  e  for  Individuals 

with  Disahilitipv 

For  uiformatjon  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  Mr. 
Mike  Sollosi  at  the  address  or  ohone 
number  under  pop  c^j^'hec  iNPORMA'ON 
CONTACT  as  soou  <]>  uusMuip 
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ihitfil   April  i'i.  l»»a. 
R.C.  North. 

Rfar  Admiral.  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection 
|FR  Doc.  98-11854  Filed  S-4-98,  8:45  ami 
BILUNQ  COOC  4aiO-1»-M 

DEPARTMENT  Of-   r  HANSPuH  ^  ATiON 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-97-T] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAAs  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Ch.  I),  dispositions 
of  certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in,  this 
aspect  of  FAAs  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  26.  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. . 

800  Independence  Avenue,  SW.. 
Washington.  DC.  20591 

Comments  may  also  be  sent 
electronically  to  the  followring  internet 
address:  9-NPRM-CMTS®faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  9150. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW., 
Washington.  DC.  20591;  telephone  (202) 
267-3132 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews  (202)  267-9783  or 
Terry  Stubblefield  (202)  267-7624 


Uffice  ot  Kuleinalting  lARM-lJ,  i-eaerai 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591, 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11. 27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.,  on  April  29, 
1998 
|«M«pb  A.  Conte, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docite/No..  144CE. 

Petitioner:  Sino  Swearingen  Aircraft 
Company. 

Sections  of  the  FAR  Affected:  14  CFR 
23.35;  23.29;  23.235;  23.471;  23.473; 
23.477:  23.479;  23.481;  23.483:  23.485; 
23.493;  23.499;  23.723;  23.725;  23.726; 
23.727;  23.959;  23.1583(c)(1),  (2). 
Appendix  C23,  and  Appendix  D23.1. 

Description  of  Relief  Sought:  To 
permit  Sino  Swearigen  Aircraft 
Company  to  modify  the  SI30-2  airplane 
landing  gear  loads  and  associated 
airframe  loads. 

Docket  No:  29175. 

Petitioner:  Associated  Air  Center. 

Regulations  Affected:  §  25.813(e). 

Description  of  Petition:  To  exempt 
Associated  Air  Center  from  the 
requirements  of  14  CFR  25.813(e),  to 
permit  installation  of  doors  between 
passenger  compartments  on  a  Boeing 
737-39A  Airplane  intended  for  non- 
revenue  use  only. 

DocJke/ No.  29192. 

Petitioner:  Air  Transport  Association. 

Regulations  Affected:  119.21(a)(1). 

Description  of  Petition:  The  Air 
Transport  Association  requests  an 
exemption  on  behalf  of  Hawaii  Airlines, 
Aloha  Airlines,  and  Aloha  Islandair 
from  §  119.21(a)(1)  of  Title  14.  Code  of 
Federal  Regulations  to  allow  those  air 
carriers  to  conduct  inter-island  flights 
within  the  State  of  Hawaii  as  flag 
operations,  rather  than  conducting  those 
flights  as  domestic  operations  under 
subpart  U  of  part  121. 

Dispositions  of  Petitions 

Docket  No..- 28881. 

Petitioner:  Douglas  Aircraft  Company. 
McDonnell  Douglas  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
25.785(d).  25.807(c)(1).  25.857(e).  and 
25.1447(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  type  certification 
of  the  DC-10  freighter  aircraft  with  a 
Class  E  cargo  compartment,  with 
accommodation  for  up  to  four 
supernumeraries  immediately  aft  of  the 
cockpit,  in  the  two  configurations 


proposed,  when  the  airplane  is 
equipped  with  two  floor-level 
emergency  exits  with  escape  slide/rafts 
within  the  immediate  vicinity  of  the 
occupied  area,  subject  to  certain 
conditions. 

GRANT.  April  21.  1998,  Exemption 
No.  6752. 

Docket  No:  29057. 

Petitioner:  McDonnell  Douglas 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
25.785(d).  25.807(c)(1).  25.857(e),  and 
25.1447(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  type  certification 
of  the  MD-11  freighter  aircraft  with  a 
Class  E  cargo  compartment,  with 
accommodation  for  up  to  five 
supernumeraries  immediately  aft  of  the 
cockpit,  in  the  configuration  proposed, 
when  the  airplane  is  equipped  with  two 
floor- level  emergency  exits  with  escape 
slide/rafts  within  the  immediate  vicinity 
of  the  occupied  area,  subject  to  certain 
conditions.. 

GRANT.  April  21,  1998.  Exemption 
No.  6753. 

Docket  No:  29129. 

Petitioner:  Ilyushin  Aviation 
Complex.  

Sections  of  the  FAR  Affected:  14  CFR 
25.1435(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  type  certification 
of  the  Model  IL-96T  by  conducting  a 
test  of  the  complete  hydraulic  system  at 
24015  atm  (the  system  relief  pressure), 
all  hydraulic  components  testing  at  1.5 
times  the  operating  pressure  (315  atm) 
per  the  current  §  25.1435(a)(2),  and  a 
test  of  the  complete  hydraulic  system 
during  flight  and  ground  tests  at 
operating  pressure. 

GRANT.  April  21,  1998.  Exemption 
No.  6754. 

Docket  No:  581. 

Petitioner:  Department  of  the  Air 
Force. 

Sections  of  the  FAR  Affected:  14  CFR 
91.159(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  USAF  to 
operate  its  U-2  aircraft  at  or  above  flight 
level  600  without  maintaining  the 
appropriate  cruising  altitudes  as 
required  under  91.159(c). 

GRANT.  April  23.  1998.  Exemption 
No.  130D. 

Docket  No.:  581. 

Petitioner:  Department  of  the  Air 
Force. 

Sections  of  the  FAR  Affected:  14  CFR 
91.159. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  USAF  to 
conduct  nontraining  photographic 
reconnaissance  missions  that  require 
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flying  a  series  of  tracks  at  a  constant 
altitude,  without  maintaining  the 
appropriate  cruising  altitude  required 
under  91  1S9 

GB.A.WT.  April  23.  1998.  Exemption 
No.  1341 

Docket  No.:  28454. 

Petitioner:  Civil  Air  Patrol. 

Sections  of  the  FAR  Affected:  14  CFR 
part  91.  subpart  F 

Deticnption  c^  Relief  Sought 
Disposition  To  permit  Civil  Air  Patrol 
(CAP)  to  operate  small  aircraft  under 
subpart  F  of  part  91  and  receive  limited 
reimbursement  for  certain  flights  within 
the  scope  of  and  incidental  to  the  CAP's 
corporate  purposes  and  I'  S  Air  Force 
Auxiliarv  status 

GRA.WT.  April  13.  1998,  Exemption 
No  6485 A 

Docket  No.:  27577. 

Petitioner:  AvaWl 

Sections  of  the  FAR  Affected:  14  CFR 
145.44.S(n 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Availl  to 
maintain  one  copy  of  its  repair  station 
Inspection  PrcK;edures  Manual  (IPM)  at 
each  facility,  rather  than  give  a  copy  of 
the  IP.M  to  each  of  its  supervisory  and 
inspection  personnel. 

GRA.WT  April  8.  1998.  Exemption  No. 
5940B 

Docket  No.:  28479. 

Petitioner:  Strong  Enterprises,  Inc. 

Sections  of  the  FAR  Affected  14  CFR 
105.4.3(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Strong 
Enterprises.  Inc  .  and  Strong  Certified 
Tandem  Instnictors  to  conduct 
parachute  mrnps  while  wearing  a  dual- 
harness,  dual-parachute  pact,  fiaving  at 
least  one  main  parachute  and  one 
auxiliarv  parachute  This  exemption 
also  authorizes  the  pilot-in-command  of 
aircraft  involved  m  these  operations  to 
allow  su(,h  persons  to  make  tandem 
parachute  )umps. 

GRAST.  April  8.  1998.  Exemption  No 
fy474B 

Docket  No  :  29092 

Petitioner:  Pratt  &  Whitney  Engine 
Services,  Inc. 

Sections  of  the  FAR  Affected   1 4  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition  To  permit  the  petitioner  to 
assign  copies  of  its  Inspection 
Procedures  Manual  (IPM)  to  icev 
individuals  within  its  departments  and 
key  areas  within  its  shop  and 
fundionally  place  an  adequate  number 
of  IPM's  for  access  to  all  employees, 
rather  than  provide  a  copy  of  the  IPM 
for  each  of  its  Supervisory  and 
inspection  personnel 

GRANT.  April  13.  1998.  Exemption 
No.  6750. 


Docket  No    28144 

Petitioner:  Perns  Vaiiev  .SKvdiving. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition  To  permit  nonstudent 
parachutist  who  are  foreign  nationals  to 
participate  in  PVS-sponsored  events 
without  complying  with  the  parachute 
equipment  and  packing  requirements  of 
the  Federal  Aviation  Regulations. 

GiM.NT.  March  23,  1998.  Exemption 
No.  6745 

GRANT.  April  13,  1998,  Exemption 
No.  64750. 

Docket  No:  29108. 

Petitioner:  Skydrive  Dallas,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(d). 

Description  of  Relief  Sought/ 
Disposition  To  permit  nonstudent 
parachutist  who  are  foreign  nationals  to 
participate  in  Skvdive  Dallas-sponsored 
events  without  complying  with  the 
parachute  equipment  and  packing 
requirements  of  105-43(a). 

GRA.\T.  .March  23.  1998,  Exemption 
.Vo.  6744. 

Docket  No.:  28628. 

Petitioner;  Mr.  William  W.  Webb 

Sections  of  the  FAR  Affected:  14  CFR 
91.109(a). 

Description  of  Relief  Sought/ 
Disposition  To  permit  Mr.  Webb  to 
conduct  certain  flight  instruction  in 
Beechcraft  Bonanza  airplanes  equipped 
with  a  functioning  throwover  control 
wheel  instead  of  functioning  dual 
controls 

(7fl.4.\T  Apni  24.  i ^9,^.  Exemption 
So  b544A 

IFR  Doc    98-11858  Filed  5-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATJON 

Federal  Transit  Administration 

Transfer  of  Federally  Assisted  Land  or 
Facility 

AGENCY:  Federal  Transit  Administration, 
DOT 

ACTION:  Notice  of  intent  to  transfer 
Federally  assisted  land  or  facility. 

SUMMARY:  49  US  C,  Section  5,334(g) 
(formerly  Section  12(ki)  of  the  Federal 
Transit  Act,  as  amended)  permits  the 
.Administrator  of  the  Federal  Transit 
.Administration  (FTA)  to  authorize  a 
recipient  of  FTA  funds  !o  transfer  land 
or  a  facility  to  a  local  public  body  for 
any  public  purpose  with  no  further 
obligation  to  the  Federal  CTOvemment  :*' 
among  other  things,  no  Federal  agency 
is  interested  in  acquiring  the  asset  for 
Federal  use   .Accordingly,  FTA  is 


issuing  this  Notice  to  advise  Federal 
agencies  that  the  Tri-County 
Metropolitan  Transportation  District  of 
Oregon  (Tri-Met)  intends  to  transfer 
railroad  right-of-way  (RROW)  between 
N.W.  Division  Street  and  Spring  Water 
Trail  (formerly  Linneman  Junction  )  in 
the  City  Of  Gresham.  Oregon.  The 
RROW  has  been  abandoned  and 
declared  surplus. 

EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  land  or 
facility  must  notify  the  FTA  Region  10 
Office  of  its  interest,  by  June  4. 1998. 
ADDRESSES:  Interested  parties  should 
notify  tne  Regional  Office  by  writing 
FTA  Region  10,  915  Second  Avenue. 
Room  3142.  Seattle,  Washington  98174- 
1002. 

FOR  FURTHER  iNPORMA'iO.  CON"  ACT: 

Michael  j.  VViUiams,  Regional  Engineer 
at  (206)  220-7965;  or  Pat  Berkley,  FTA 
Headquarters  Office  of  Program 
Management  at  (20^^  '>f.P--FA70. 
SUPPLEMOfTARY  INFORMATION: 


Background 

49  U.S.C.  Section  5334(g)  provides 
guidance  on  the  transfer  of  capital 
assets.  Specifically,  if  a  recipient  of  FTA 
assistance  decides  an  asset  acquired 
under  this  chapter,  at  least  in  part  with 
that  assistance,  is  no  longer  needed  for 
the  purpose  for  which  it  was  acquired, 
the  Secretan.'  of  Transportation  may 
authorize  the  recipient  to  transfer  the 
asset  to  a  local  governmental  authority 
to  be  used  for  a  pubhc  purp>ose  with  no 
further  obligation  to  the  Government. 

Determinations 

The  Secretary  may  authorize  a 
transfer  to  a  local  governmental 
authority  for  a  pubhc  purpose  other 
than  mass  transportation  only  if  the 
Secretary'  decides — 

(A)  The  asset  will  remain  in  pubhc 
use  for  not  less  than  5  years  after  the 
date  of  the  transfer; 

(B)  There  is  no  purpose  eligible  for 
assistance  under  this  chapter  for  which 
the  asset  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  is  greater  than  the  interest  of  the 
Government  m  liquidation  and  return  of 
the  financial  interest  of  the  Government 
in  the  asset,  after  considering  fair 
market  value  and  other  factors;  and 

(D)  TTirough  an  appropriate  screening 
or  survey  process,  that  there  is  interest 
in  acquiring  the  asset  for  Government 
use  if  the  asset  is  a  facility  or  land. 

Federal  Interest  in  Acquirint  I  and  or 
Facility 

This  document  implements  the 
requirements  of  49  U.S.C.  Secticm 
5334lg)  (formerly  Section  12{k)  of  the 
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FedBral  I  raiisit  Aut.  as  aniendetl) 
Accordingly,  FTA  hereby  provides 
notice  of  the  availability  of  the  land  or 
facility  further  described  below.  Any 
Federal  agency  interested  in  acquiring 
the  affected  land  or  facility  should 
promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  or  facility. 
FTA  will  make  certain  that  the  other 
requirements  specified  in  49  U.S.C. 
Section  5334(g)(1)(A)  through  (1)(D)  are 
met  before  permitting  the  asset  to  be 
transferred. 

Additional  Description  of  Land  or 
Facility 

The  property  is  a  portion  of  the 
RROW  originally  acquired  as  part  of  the 
Banfield  Light  Rail  Project.  The  RROW 
consists  of  six  (6)  contiguous  parcels 
totaling  14.232  acres,  more  or  less,  along 
6.4U0  linear  feet,  between  N.W.  Division 
Street  and  Spring  Water  Trail  in  the  City 
of  Gresham,  Oregon.  Tri-Met  purchased 
this  property  on  December  13,  1983, 
from  the  Southern  Pacific  Railroad 
Company  and  the  Union  Pacific 
Railroad  Company. 

Issed:  April  22.  1998. 
Helen  M.  KnoU. 

Regional  Administrator. 

|FR  Doc.  9»-l  1852  Filed  S-4-98;  845  ami 
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DEPAH  TMfeNT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-'402  (Sub-No.  5X)] 

F    »  V,i"t»y  K  Western  Ltd. — 
At).tr.i^-'^f^H'M;  t_»emption — In 
Kewaunee  County,  Wl 

On  Apnl  15,  1998,  Fox  Valley  k 
Western  Ltd.  (FVW),'  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad,  known  as  the  Luxemburg- 
Kewaunee  Line,  extending  from 
milepost  18.9  near  Luxemburg  to 
milepost  35  6  at  the  end  of  the  line  near 
Kewaunee,  a  distance  of  16.7  miles,  in 
Kewaunee  County,  WI.  The  line 
traverses  U.S.  Postal  Service  ZIP  Codes 
54205,  54216.  and  54217.  and  includes 
the  stations  of  Casco  Junction  at 
milepost  23.3  and  Kewaunee  at  milepost 
34.0. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 


'  FVW  It  a  wholly  owned  subsidkvy  of  WUconsln 
Cantnl  Traniportation  Corporatiun. 


possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  Oregon  Short  Line 
R.  Co. — Abandonment— Goshen.  360 
LC.C.  91  (1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  August  3, 
1998. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  af^er 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  May  26.  1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-402 
(Sub-No.  5X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board.  Office  of 
the  Secretary.  Case  Control  Unit.  1925  K 
Street.  N.W..  Washington.  DC  20423- 
0001;  and  (2)  Michael  J.  Barron.  Jr .  Fox 
Valley  *  Western  Ltd..  6250  N.  River 
Road^  Suite  9000.  Rosemont,  IL  60018. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Envirorunental  Analysis 
(SEA)  at  (202)  565-1545.  |TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  April  27.  1998. 


by  me  board,  Davia  .M    konschmk. 
Director.  Office  of  Proceedings 
Vernon  A.  VNi!liam«i.  • 

Secretary 

|FR  Doc  98-11871  Filed  &-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

: STB  Docket  No   AB-290  (Sut)-No   l9eX)j 

Norfolk  and  Western  Railway 
Company— Abandonment  Exemption — 

in  Lynchburg.  VA 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
0.74-mile  line  of  its  railroad  between 
milepost  L-0.20  and  milepost  L-^.94  in 
Lynchburg.  VA.  The  line  traverses 
United  States  Postal  Service  Zip  Code 
24501. 

NW  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment —  Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  June  4.  1998,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.'  formal  expressions  of  intent  to 


'  Tbe  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Aiuilysis  in  its  independent 
investigation!  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
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file  an  OF.\  under  49  CFR 
1152.27(c)(2),^  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  May  15,  1998  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CP'R  1152.28  mu.st 
be  filed  by  May  26.  1998,  with;  Surface 
Transportation  Board.  Office  of  the 
Secretar)-.  Case  Control  Unit.  1925  K 
Street.  N.W.,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  lame,'?'R.  Paschall. 
General  .Attorney.  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NW  has  filed  an  environmental  report 
which  addresses  the  abandonment  s 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA1  will 
issue  an  environmental  assessment  (EA) 
by  May  8,  1998.  Interested  persons  ma> 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington,  DC  20423)  or  by 
calling  SliL\.  at  (202)  565-1545. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  histonc  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  NW  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NW's  filing  of  a  notice  of  consummation 
by  May  5.  1999,  and  there  are  no  legal 
or  regulatory  barriers  to  consummation, 
the  authority  to  abandon  will 
automatically  expire 

Decided:  April  23,  1998. 

By  the  Board,  David  M  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  \  Williams. 
Secretary. 
[PR  Doc  98-1 1518  Filed  5-4-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-641X] 

Portland  &  Western  Railroad,  Inc. — 
Abandonnnent  Exemption — In 
Washington  County,  OR 

On  Apnl  15.  1998,  Fortiand  & 
Western  Railroad,  Inc   if^&W)  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C,  10903  to  abandon  three  segments 
of  its  line  of  railroad  extending:  (1)  from 
milepost  20.05  to  milepost  21.09,  a 
distance  of  1  04  miles,  (2)  from  milepost 
21.09  to  milepost  21.26.  a  distance  of 
0.17  mile;  and  (3j  from  milepost  21.50 
to  milepost  22  0,  a  distance  of  0.5  mile, 
all  located  at  or  near  Hillsboro,  in 
Washington  County,  OR.'  The  lines 
traverse  US  Postal  Service  Zip  Code 
97124  and  include  the  stations  of  Merle 
located  near  milepost  20.8  and  Orenco 
Junction  located  near  milepost  21.5. 

The  line  does  not  contain  federally 
granted  rights-of-way,  .\ny 
documentation  in  P&W's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LC.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  August  3. 
1998. 

Anv  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption   Each  offer  must 
be  accompanied  bv  a  Sl,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 


of-Semce  Rail  Lines.  5  I.C.C2d  377  (1989).  Any 
request  for  a  slay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

>  Each  offer  of  financial  assistance  must  be 
accompMnied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(f)(25). 


'  Abandonment  authority  for  the  segments  from 
milepost  21.09  to  milepKMt  21.26  (0.17  mile)  and 
from  milepKist  21.50  to  mile|x>st  22.09  (O.S  mile) 
was  previously  granted  to  Burlington  Northern 
Railroad  Company  (BNSF)  in  Burlington  Northern 
Bailroad  Cowpany—Abandoament  Exemption — In 
Washington  County,  OB,  Docltet  No.  AB-6  (Sub-No. 
363X)  (ICC  served  Dec.  5.  1994).  Thereafter.  P»W 
filed  a  notice  of  exemption  to  acquire  and  operate 
all  three  segments  proposed  bare  to  be  abandoned 
in  Portland  6-  Western  Railroad,  Inc. — Acquisition 
and  Operation  Exemption — The  Burlington 
Northern  and  Santo  Fe  Railway  Company,  STB 
Finance  Docket  No  33502  (STB  served  Nov.  24. 
1997).  In  that  proceeding,  PAW  acquired  the  rail, 
track  materials,  and  other  personal  property 
necessary  for  rail  service  and  an  exclusive  rail 
easement  over  the  underlying  property:  BNSF 
retained  tha  i«al  property  with  the  intent  to  donate 
the  proi>eTty  to  the  State  of  Oregon.  P&W  questions 
the  need  to  seek  abandonment  authority  for  the 
segments  previously  abandoned  by  BNSF  because 
PftW  states  that  it  never  exercised  its  authority 
because  of  the  absence  of  traffic. 


All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  May  26,  1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  fiUng  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-541X 
and  must  be  sent  to:  (1)  Surface 
Transportation  Board.  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  N.W.,  Washington,  DC  20423- 
0001,  and  (2)  Sebastian  Ferrer,  Gollatz, 
Griffin  &  Ewing,  P.C,  213  West  Miner 
Street.  P.O.  Box  796,  West  Chester.  PA 
19381-0796.  Replies  to  the  P&W 
petition  are  due  on  or  before  May  26, 
1998. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  fihng  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  April  27.  1998. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  .\  Williams, 
Secretary 
!FR  Doc  98-11872  Filed  5-4-98;  8:45  am) 
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UNITED  STATES 
AGENCY 


INFORMATION 


AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  meeting  of  the 

Cultural  Property  Advisory  Committee. 

In  accordance  with  the  provisions  of 
the  Convention  on  Cultural  Property 


F».,. 
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Implementation  Act  (19  U.S.C.  2603  et 
seq]  there  will  be  a  meeting  of  the 
Cultural  Property  Advisory  Committee 
on  May  19.  1998.  from  approximately 
9:30  AM  to  approximately  3:30  PM.  at 
the  United  States  Information  Agency. 
Washington.  DC.  A  portion  of  the 
meeting,  approximately  9:30  AM  to 
10:00  AM.  will  be  closed  pursuant  to  5 
use.  552b(c)(9)(B)  and  19  U.S.C. 
2605(h).  The  Committee  will  go  into 
open  session  at  approximately  10:00 
AM  until  approximately  12:30  PM 
during  which  it  will  receive  a  briefing 
on  the  Agreement  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Canada 
concerning  the  Imposition  of  Import 
Restrictions  on  Certain  Categories  of 
Archaeological  and  Ethnological 
Material.  The  Committee  will  also  be 
briefed  by  its  Chairman  on  recent 
interactions  with  representatives  of  the 


antiquities  dealer  community.  The 
Committee  will  recess  at  approximately 
12:30  PM  and  will  reconvene  in  open 
session  at  approximately  1:30  PM  to 
receive  briefings  from  organizations 
regarding  their  work  in  cultural  heritagt- 
preservation  as  it  relates  to  Central 
America  and  the  furtherance  of 
provisions  in  bilateral  cultural  property 
agreements  having  to  do  with  long-term 
strategies  to  protect  curlural  resources 
for  scientific,  educational  and  cultural 
purposes. 

Seating  is  limited.  Persons  wishing  to 
attend  open  portions  of  the  meeting 
must  notify  Cultural  Prof)erty  staff  at 
(202)  619-6612  by  12:00  Noon  (EST). 
May  18.  1998.  to  arrange  for  admission. 


Dated  April  30.  1998. 
Penn  Kemble, 

Deputy  Director.  United  States  Information 
Agency. 

rVlfrmination  »i>  (  Ihm-  ,i  Portion  ot  the 
Mtftmv;  ot  the  (  lilturrfl  i'ro(>«Tlv    \(tvis(}r\ 
(  oinmiHi-*' 

.".■.o.   .J,  .J98. 

In  accordance  with  5  U.S.C  552b(cM9)(B) 
and  19  U.S.C.  2605(h),  I  hereby  determine 
that  a  portion  of  the  Cultural  Property 
Advisory  Committee  meeting  on  May  19, 
1998.  during  which  there  will  be  discussions 
involving  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
propwsed  agency  action,  will  be  closed. 

Dated:  April  30.  1998. 
Penn  Kemble. 

Deputy  Director.  United  States  Information 
Agency. 
|FR  Doc.  9»-11859  Filed  S-4-98.  8:45  ami 
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Corrections 
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Tuesday,  May  5.  1998 


This  section  of  the  FEDERAL  REGISTER 

contains  e<fitorial  corrections  of  previously 

published  Presidentiai.  Rule.  Prooosec  p-j>e 
and  Notice  documents  "hese  corrections  a'e- 
prepared  Dy  the  CWice  ot  the  Federal 
Register    Agencv  prepared  corrections  a'e 
issued  as  Signed  ooc:'j''ien's  ana  appea'   " 
the  appropriate  oocu'^e'^'  categories 
elsewhere  in  the  issue 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Docket  No   OR-1-0O0V  FRl  h5852~3; 

Approval  and  Promulgation  of  Slate 
Plans  for  Designated  Facilities  and 
Pollutants:  Oregon 

Correction 

!r  rule  document  97-18082, 
r  pu  i.ting  on  page  36995,  in  the  issue  of 
Thursday,  July  10, 1997,  make  the 

following  rorrertion- 

§62  9505     [Corrected] 

O::  pitct   ^h  j'^"    n  the  third  column, 
in  til  urdpsittiated  center  heading,  in 
the  Uura  une    Frp,"  should  read 
"From". 

BILUNG  CX>DC  i505-Ot-C 


DEPARTMENT  QF  HOUSING  AN? 
URBAN  DEVELOPMENT 

:DocKe'  No    Fe-4:»XM>.N-.C1] 

Super  Notice  o'  Funding  Avanab  '  ** 
{SuperNOFAj  lor  Housmc  ar^c 
Oomrriunity  Development  P^ogra'-.s 

Correction 

In  notice  document  98-8102 
begiiming  on  page  15490  in  the  issue  of 
Tuesday,  March  31, 1998,  make  the 
following  corrections: 

1.  On  fwge  15587,  in  the  first  column, 
in  paragraph  (c)(iii),  in  the  second  line 
"24,000"  should  read  "25.000". 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  line  "$250,000  per 
unt"  should  read  "$250.00  per  unit". 


Tuesday 
May  5.  1998 


Part 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Pari  888 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Payments  Program 
Fiscal  Year  1999:  Proposed  Rule 


24>i 
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DEPARTMENT  OF  HOUSING  AND 

URBAN  DFVFLOPMFNT 

24CFR  Part  888 

(Docket  No.  FR-43«2-^M)1J 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Payments 
Progran> — Fiscal  Year  19M 

AGENCY:  Office  of  the  Secretary,  HUD 
ACTION:  Notice  of  proposed  fiscal  year 
(FY)  1999  Fair  Market  Rents  (FMRs). 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  FMRs  annually  to 
be  effective  on  October  1  of  each  year. 
FMRs  are  used  for  the  Section  8  Rental 
Certificate  Program  (including  space 
rentals  by  owners  of  manufactured 
homes  under  that  program);  the 
Moderate  Rehabilitation  Single  Room 
Occupancy  program:  housing  assisted 
under  the  Loan  Management  and 
Property  Disposition  programs;  payment 
standards  for  the  Rental  Voucher 
program;  and  any  other  programs  whose 
regulations  specify  their  use.  Today's 
notice  proposes  revised  FMRs  that 
reflect  estimated  40th  percentile  rent 
levels  trended  to  April  1,  1999. 
DATES:  Comments  due  date:  July  6. 
1998 

AOOf^ESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
HUD's  estimates  of  the  FMRs  as 
published  in  this  Notice  to  the  Office  of 
the  General  Counsel,  Rules  Docket 
Clerk,  Room  10276.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW.  Washington.  EXZ 
204 IC .  Communications  should  refer  to 
the  above  docket  number  and  title  and 
should  contain  the  information 
speciled  in  the  "Request  for 
Comments"  section.  To  ensure  that  the 
information  is  fully  considered  by  all  of 
the  reviewers,  each  conunenter  is 
requested  to  submit  two  copies  of  its 
comments,  one  to  the  Rules  Docket 
Clerk  and  the  other  to  the  Economic  and 
Market  Analysis  Staff  in  the  appropriate 
HUD  Field  Office.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5;30  p.m.  Eastern  Time)  at 
the  ahove  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gera.d  Benoit,  Operations  Division. 
Office  of  Rental  Assistance,  telephone 
(202)  708-0477.  For  technical 
information  on  the  development  of 
schedules  for  specific  areas  or  the 
method  used  for  the  rent  calculations, 
contj  ct  Alan  Fox.  Economic  and  Market 
Analysis  Division,  Office  of  Economic 


Affairs,  telephone  (202)  708-0590. 
Extension  5863  (e-mail: 
alan_fox©hud.gov.).  Hearing-  or 
speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TTY)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (Other  than  the  "800"  TTY 
number,  telephone  numbers  are  not  toll 
free.) 

SUPPLEMENTAL'  inf:  RMA'ON    section  8 
of  the  United  States  liousing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  housing  assistance  to  aid 
lower  income  families  in  renting  decent, 
safe,  and  sanitary  housing.  Assistance 
payments  are  Umited  by  FMRs 
established  by  HUD  for  different  areas. 
In  general,  the  FMR  for  an  area  is  the 
amount  that  would  be  needed  to  f)ay  the 
gross  rent  (shelter  rent  plus  utilities)  of 
privately  owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxury)  nature  with  suitable 
amenities. 

Publication  of  FMRs 

Section  8(c)  of  the  Act  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequently 
than  annually.  The  Dep)artment's 
regulations  provide  that  HUD  will 
develop  FMRs  by  publishing  proposed 
FMRs  for  public  comment  and.  after 
evaluating  the  public  comments, 
publish  the  final  FMRs  (see  24  CFR 
888.115).  Schedule  B  of  the  proposed 
FY  1999  FMR  schedules  at  the  end  of 
this  document  lists  the  FMR  levels  for 
Section  8  existing  housing.  Schedule  D 
lists  FMRs  for  the  rental  of 
manufactured  home  spaces  in  the 
Section  8  certificate  program  in  areas 
where  modifications  based  on  public 
comments  have  been  approved  for 
FMRs  greater  than  30  percent  of  the  2- 
bedroom  FMR. 

M.-thuU  !  sftl   Iw  Di'Vflup  1-VlR.s 

FMR  Standard 

FMRs  are  gross  rent  estimates;  they 
include  shelter  rer*  and  the  cost  of 
utilities,  except  telephone.  HUD  sets 
FMRs  to  assure  that  a  sufficient  supply 
of  rental  housing  is  available  to  program 
participants.  To  accomplish  this 
objective,  FMRs  must  be  both  high 
enough  to  permit  a  selection  of  units 
and  neighborhoods  and  low  enough  to 
serve  as  many  families  as  possible.  The 
level  at  which  FMRs  are  set  is  expressed 
as  a  percentile  point  within  the  rent 
distribution  of  standard  quality  rental 
housing  units.  The  current  definition 
used  is  the  40th  percentile  rent,  the 
dollar  amount  below  which  40  percent 
of  the  standard  quality  rental  housing 
units  rent.  The  40th  percentile  rent  is 


drawn  from  the  distribution  of  rents  of 
units  which  are  occupied  by  recent 
movers  (renter  households  who  moved 
into  their  unit  within  the  past  15 
months).  Newly  built  units  less  than 
two  years  old  are  excluded,  and 
adjustments  have  been  made  to  correct 
for  the  below  market  rents  of  public 
housing  units  included  in  the  data  base. 

Data  Sources 

HUD  used  the  most  accurate  and 
current  data  available  to  develop  the 
FMR  estimates.  The  sources  of  survey 
data  used  for  the  base-year  estimates 
are: 

(1)  The  1990  Census,  which  provides 
statistically  reliable  rent  data  for  all 
FMR  areas; 

(2)  The  Bureau  of  the  Census" 
American  Housing  Surveys  (AHSs). 
which  are  used  to  develop  between- 
Census  revisions  for  the  largest 
metropolitan  areas  and  which  have 
accuracy  comparable  to  the  decennial 
Census:  and 

(3)  Random  Digit  Dialing  (RDD) 
telephone  surveys  of  individual  FMR 
areas,  which  are  based  on  a  sampling 
procedure  that  uses  computers  to  select 
statistically  random  samples  of  rental 
housing. 

The  base-year  FMRs  are  updated 
using  trending  factors  based  on 
Consumer  Price  Index  (CPI)  data  for 
rents  and  utilities  or  HUD  regional  rent 
change  factors  developed  from  RDD 
surveys.  Annual  average  CPI  data  are 
available  individually  for  99 
metropolitan  FMR  areas.  RDD  regional 
rent  change  factors  are  developed 
annually  for  the  metropolitan  and 
nonmetropolitan  parts  of  each  of  the  10 
HUD  regions.  The  RDD  factors  are  used 
to  update  the  base  year  estimates  for  all 
FMR  areas  that  do  not  have  their  own 
local  CPI  survey. 

State  Minimum  FMRs 

FMRs  are  established  at  the  higher  of 
the  local  40th  percentile  rent  level  or 

the  Statewide  average  of 
nonmetropolitan  cotmties,  subject  to  a 
ceiling  rent  cap.  The  State  minimum 
also  aftects  a  small  number  of 
metropolitan  areas  whose  rents  would 
otherwise  fail  below  the  State 
minimum. 

Bedrocan  Size  Adjustments 

FMRs  have  been  calculated  separately 
for  each  bedroom  size  category.  For 
areas  whose  FMRs  are  based  on  the 
State  minimums,  the  rents  for  each 
bedroom  size  are  the  higher  of  the  rent 
for  the  area  or  the  Statewide  average  of 
nonmetropolitan  counties  for  that 
bedroom  size.  For  all  other  FMR  areas, 
the  bedroom  intervals  are  based  on  data 


Federal  Register /Vol.  63.  No.  86 /Tuesday.  May  5.  1998 /Proposed  Rules 


24847 


for  the  specific  area.  Exceptions  have 
been  made  for  some  areas  with  local 
bedroom  size  rent  intervals  below  an 
acceptable  range.  For  those  areas  the 
intervals  selected  were  the  minimums 
determined  after  outUers  had  been 
excluded  from  the  distribution  of 
bedroom  intervals  for  all  metropolitan 
areas.  Higher  ratios  continue  to  be  used 
for  three-bedroom  and  larger  size  units 
than  would  result  from  using  the  actual 
market  relationships.  This  is  done  to 
assist  the  largest,  most  difficult  to  house 
families  in  finding  program-eligible 
units.  The  FMRs  for  unit  sizes  larger 
than  4  bedroom  are  calculated  by 
adding  15  percent  to  the  4  bedroom 
FMR  for  each  extra  bedroom.  For 
example,  the  FMR  for  a  5  bedroom  unit 
is  1.15  times  the  4  bedroom  FMR,  and 
the  FMR  for  a  6  bedroom  unit  is  1.30 
times  the  4  bedroom  FMR.  FMRs  for 
single-room-occupancy  (SRO)  units  are 
0.75  times  the  0  bedroom  FMR. 

RDD  Surveys 

RDD  surveys  are  used  to  obtain 
statistically-reliable  FMR  estimates  for 
selected  FMR  areas.  This  survey 
technique  involves  drawing  random 
samples  of  renter  units  occupied  by 
recent  movers.  RDD  surveys  exclude 
public  housing  units,  units  built  in  the 
past  two  years,  seasonal  units,  non-cash 
rental  units,  and  those  owned  by 
relatives.  A  HUD  analysis  has  shown 
that  the  slight  downward  RDD  survey 
bias  caused  by  including  some  rental 
units  that  are  in  substandard  condition 
is  almost  exactly  offset  by  the  slight 
upward  bias  that  results  from  surveying 
only  units  with  telephones. 

Approximately  8,000-12.000 
telephone  numbers  need  to  be  contacted 
to  achieve  the  target  survey  sample  level 
of  200  eligible  recent  mover  responses. 
RDD  surveys  have  a  high  degree  of 
statistical  accuracy:  there  is  a  95  percent 
likelihood  that  the  recent  mover  rent 
estimates  developed  using  this  approach 
are  within  3  to  4  percent  of  the  actual 
rent  value.  Virtually  all  of  the  estimates 
are  within  5  percent  of  the  actual  value. 

Today's  notice  proposes  FMRs  based 
on  RDD  surveys  conducted  in  late- 1997 
and  early-1998  for  the  following  areas: 

Proposed  FMR  Increase  Above  Normal 
Update  Factor 

Early-1998  RDD: 
San  Francisco,  CA 
San  Jose,  CA 
Fulton  County.  IL 
Champaign-Urbana.  IL 
Evansville-Henderson,  IN-KY 
Finney  County,  KS 
Ford  County,  KS 
Grant  County,  KS 
Seward  County,  KS 


Goodhue  County.  MN 
Kandiyohi  County.  MN 
McLeod  County,  MN 
Meeker  County,  MN 
Wabasha  County,  MN 
Winona  County,  MN 
Asheville,  NC 
Omaha,  NE-IA 
Dayton-Springfield.  OH 
Sal't  Lake  City-Ogden.  UT 
Green  Bay,  WI 
Morgan  County,  WV 
Raleigh  County,  WV 
Berkeley  County,  WV 
Charleston,  WV 
Jefferson  County,  WV 

Proposed  FMR  Decrease 

Late-1997  RDD: 

Chicago.  IL 

Bergen-Passaic,  NJ 

Newark,  NJ 

Buffalo-Niagara  Falls,  NY 
Early-1998  RDD: 

Fresno,  CA 

Santa  Cruz-Watsonville,  CA 

Bridgeport.  CT 

Honolulu,  HI 

Jersey  City.  NJ 

Newburgh.  NY-PA 

McAllen-Edinburg-Mission.  TX 

Proposed  FMR  Increase  by  Normal 
Update  Factor 

Late-1997  RDD: 

Riverside-San  Bernardino,  CA 

San  Diego,  CA 

Louisville,  KY-IN 

Monmouth-Ocean,  NJ 

Syracuse,  NY 

Philadelphia,  PA-NJ 

Milwaukee-Waukesha,  WI 
Earlv-1998  RDD: 

Oakland.  CA 

Vallejo-Fairfield-Napa,  CA 

Ventura,  CA 

Sarasota-Bradenton,  FL 

West  Palm  Beach-Boca  Raton,  FL 

Boise  City,  ID 

Mason  County,  IL 

South  Bend.  IN 

Stevens  County,  KS 

.Albany-Schenectady-Troy,  NY 

Hamilton-Middletown,  OH 

Tulsa.  OK 

Eugene-Springfield,  OR 

Bryan-College  Station,  TX 

AHS  Areas 

AHSs  cover  the  largest  metropolitan 
areas  on  a  four-year  cycle.  The  40th 
percentile  rents  for  these  areas  are 
calculated  from  the  distributions  of  two- 
bedroom  units  occupied  by  recent 
movers.  Public  housing  imits,  newly 
constructed  units,  and  units  that  fail  a 
housing  quality  test  are  excluded  from 
the  rental  housing  distributions  before 
the  FMRs  are  calculated.  The  proposed 


FY  1999  FMRs  incorporate  the  results  of 
the  1996  AHSs,  as  follows: 

Proposed  FMR  Increase  Above  Normal 
Update  Factor 

Cleveland-Lorain-Elyria,  OH 
Oklahoma  City.  OK 
Memphis,  TN-AR-MS 

Proposed  FMR  Decrease 

Sacramento,  CA 

Proposed  FMR  Increase  by  Normal 
Update  Factor 

Hartford.  CT 
Atlanta,  GA 
Indianapolis,  IN 
St  Louis.  MO-IL 
Seattle-Bellevue-Everett.  WA 

Manufactured  Home  Space  FMRs 

FMRs  for  the  rental  of  manufactured 
home  spaces  are  30  percent  of  the 
applicable  Section  8  existing  housing 
program  FMR  for  a  two-bedroom  unit. 
HUD  accepts  public  comments 
requesting  modifications  of  these  FMRs 
where  the  30  percent  FMRs  are  thought 
to  be  inadequate.  In  order  to  be  accepted 
as  a  basis  for  revising  the  FMRs, 
comments  must  contain  statistically 
valid  survey  data  that  show  the  40th 
percentile  space  rent  (excluding  the  cost 
of  utilities)  for  the  entire  FMR  area. 
HUD  uses  the  same  FMR  area 
definitions  for  manufactured  home 
space  rental  in  the  Section  8  certificate 
program  as  are  used  to  develop  the 
FMRs  for  Section  8  existing  housing 
(Schedule  B.)  Manufactured  home  space 
FMR  revisions  are  published  as  final 
FMRs  in  Schedule  D.  Once  approved, 
the  revised  manufactured  home  space 
FMRs  establish  new  base  year  estimates 
that  are  updated  annually  using  the 
same  data  used  to  update  the  Rental 
Certificate  program  FMRs. 

FMRs  for  Federal  Disaster  Areas 

Under  the  authority  granted  in  24  CFR 
part  899,  the  Secretary  finds  good  cause 
to  waive  and  hereby  waives  the 
regulatory  requirements  that  govern 
requests  for  geographic  area  exception 
rents  for  areas  that  are  declared  disaster 
areas  by  the  Federal  Emergency 
Management  Agency  (FEMA).  HUD  is 
prepared  to  grant  disaster-related 
exceptions  up  to  10  percent  above  the 
applicable  FMRs  in  those  areas.  HUD 
field  offices  are  authorized  to  approve 
such  exceptions  for:  (1)  single-county 
FMR  areas  and  for  individual  county 
parts  of  multi-county  FMR  areas  that 
qualify  as  disaster  areas  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act:  if  (2)  the 
PHA  certifies  that  damage  to  the  rental 
housing  stock  as  a  result  of  the  disaster 


24H48 


Fpdpral  R«;ister/Vol.  63.  No.  86 /Tuesday.  May  5.  1998 /Proposed  Rules 


i!>  su  subbldiitidi  ihdt  it  hds  iii(.rudb4;d  Ihn 
prevailing  rent  levels  in  the  affected 
area.  Such  exception  rents  must  be 
requested  in  writing  by  the  responsible 
PHAs.  Exception  rents  approved  by 
HUD  during  FY  1999  v^ill  remain  in 
effect  until  superseded  by  the 
publication  of  the  Hnal  FY  2001  FMRs. 

Request  for  Comments 

HUD  seeks  public  comments  on  FMR 
levels  for  specific  areas.  Comments  on 
FMR  levels  must  include  sufficient 
information  (including  loc:al  data  and  a 
full  description  of  the  rental  housing 
survey  methodology  used)  to  justify  any 
proposed  changes.  Changes  may  be 
proposed  in  all  or  any  one  or  more  of 
the  bedroom-size  categories  on  the 
schedule.  Recommendations  and 
supporting  data  must  reflect  the  rent 
levels  that  exist  within  the  entire  FMR 
area. 

HUD  recommends  use  of 
professionally-conducted  Random  Digit 
Dialing  (RDD)  telephone  surveys  to  test 
the  accuracy  of  FMRs  for  areas  where 
there  is  a  sufficient  number  of  Section 
8  units  to  justify  the  survey  cost  of 
$10,000-512.000.  Areas  with  500  or 
more  program  units  usually  meet  this 
criterion,  and  areas  with  fewer  units 
may  meet  it  if  actual  two-bedroom  rents 
are  significantly  different  from  the 
FMRs  proposed  by  HLfD.  In  addition. 
HUD  has  developed  a  version  of  the 
RDD  survey  methodology  for  smaller, 
nonmetropolitan  PHAs.  This 
methodology  is  designed  to  be  simple 
enough  to  be  done  by  the  PHA  itself, 
rather  than  by  professional  survey 
organizations,  at  a  cost  of  $5,000  or  less. 

PHAs  in  nonmetropolitan  areas  may, 
in  certain  circumstances,  do  surveys  of 
groups  of  counties.  All  grouped  county 
surveys  must  be  approved  in  advance  by 
HUD.  PHAs  are  cautioned  that  the 
resulting  FMRs  will  not  be  identical  for 
the  counties  surveyed;  each  individual 
FMR  area  will  have  a  separate  FMR 
based  on  the  relationship  of  rents  in  that 
area  to  the  combined  rents  in  the  cluster 
of  FMR  areas.  In  addition.  PHAs  are 
advised  that  counties  whose  FMRs  are 
based  on  the  State  minimum  will  not 
have  their  FMRs  revised  unless  the 
grouped  survey  results  show  a  revised 
FMR  above  the  State  minimum  level. 

PHAs  that  plan  to  use  the  RDD  survey 
technique  should  obtain  a  copy  of  the 
appropriate  survey  guide.  Larger  PHAs 
should  request  HLlD's  survey  guide 
entitled  "Random  Digit  Dialing  Surveys: 
A  Guide  to  Assist  Larger  Public  Housing 
Agencies  in  Preparing  Fair  Market  Rent 
Comments."  Smaller  PHAs  should 
obtain  a  guide  entitled  "Rental  Housing 
Surveys:  A  Guide  to  Assist  Smaller 


i'ubUt.  Huubiiig  .AguncifS  in  hTeparing 
Fair  Market  Rent  Comments."  These 
guides  are  available  from  HUD  USER  on 
l-«00-245-2691.  or  from  HUDs 
Worldwide  Web  site,  in  WordPerfect 
format,  at  the  following  address: 
http://www.huduser.org. 

HUD  prefers,  but  does  not  mandate, 
the  use  of  RDD  telephone  surveys,  or  the 
more  traditional  method  described  in 
the  survey  guide  intended  for  small 
PHAs  along  with  the  simplified  RDD 
methodology.  Other  survey 
methodologies  are  acceptable  as  long  as 
the  surveys  submitted  provide 
statistically  reliable,  unbiased  estimates 
of  the  40th  percentile  gross  rent.  Survey 
samples  should  preferably  be  randomly 
drawn  from  a  complete  list  of  rental 
units  for  the  F^R  area.  If  this  is  not 
feasible,  the  selected  sample  must  be 
drawn  so  as  to  be  statistically 
representative  of  the  entire  rental 
housing  stock  of  the  FMR  area.  In 
particular,  surveys  must  include  units  of 
all  rent  levels  and  be  representative  by 
structure  type  (including  single-family, 
duplex  and  other  small  rental 
properties),  age  of  housing  unit,  and 
geographic  location.  The  decennial 
Census  should  be  used  as  a  starting 
point  and  means  to  verify  whether  the 
sample  is  representative  of  the  FMR 
area's  rental  housing  stock. 

Local  rental  housing  surveys 
conducted  with  alternative  methods 
must  include  the  following 
documentation: 

— Identification  of  the  40th  percentile 
gross  rent  (gross  rent  is  rent  including 
the  cost  of  utilities)  and  the  actual 
distribution  (or  distributions  if  more 
than  one  bedroom  size  is  surveyed)  of 
the  surveyed  units,  rank-ordered  by 
gross  rent. 

— An  explanation  of  how  the  rental 
housing  sample  was  drawn  and  a 
copy  of  the  survey  questionnaire, 
transmittal  letter,  and  any  publicity 
materials. 

— An  explanation  of  how  the  contract 
rents  of  the  individual  units  surveyed 
were  converted  to  gross  rents.  (For 
RDD-type  surveys.  HUD  requires  use 
of  the  Section  8  utility  allowance 
schedule.) 

— An  explanation  of  how  the  survey 
excluded  units  built  within  two  years 
prior  to  the  survey  date. 

— The  date  the  rent  data  were  collected 
so  that  HUD  can  apply  a  trending 
factor  to  update  the  estimate  to  the 
midpoint  of  the  appUcable  fiscal  year. 
If  the  survey  has  already  been  trended 
to  this  date,  the  date  the  survey  was 
conducted  and  a  description  of  the 
trending  factor  used. 


— copies  ol  an  survey  sneets. 

Since  FMRs  are  based  on  standard 
quality  units  and  units  occupied  by 
recent  movers,  both  of  which  are 
difficult  to  identify  and  survey,  HUD 
will  accept  surveys  of  all  rental  units 
and  apply  appropriate  adjustments. 

Most  surveys  cover  only  one-  and 
two-bedroom  units,  in  which  case  HUD 
will  make  the  adjustments  for  other  size 
units  consistent  with  the  differentials 
established  on  the  basis  of  the  1990 
Census  data  for  the  FMR  area.  When 
three-  and  four-bedroom  units  are 
surveyed  separately  to  determine  FMRs 
for  these  unit  size  categories,  the 
commenter  should  multiply  the  40th 
percentile  survey  rents  by  1.087  and 
1.077,  respectively,  to  determine  the 
FMRs.  The  use  of  these  factors  will 
produce  the  same  upward  adjustments 
in  the  rent  differentials  as  those  used  in 
the  HUD  methodology. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8  Rental 
Certificate  program  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.19(c)(d). 

The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  hereby  certifies  that  this  Notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  from  that  which  would  be 
charged  if  the  unit  were  not  in  the 
Section  8  program. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism, 
has  determined  that  this  Notice  will  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications.  The 
Fair  Market  Rent  schedules  do  not  have 
any  substantial  direct  impact  on  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156. 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  be  codified  in  24 
CFR  part  888.  are  amended  as  follows: 
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Dated:  April  29.  1998. 
Andrew  Cuomo, 

Secretan,' 

Knr  Market  Rents  tor  the  Section  8 
Housing  .Xssistant  v  Fa\-ments  Program 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  Metropolitan  Areas  --rMRs  are 
housing  market-wide  rent  estimates  that 
are  intended  to  provide  housing 
opportunities  throughout  the  geographic 
area  in  which  rental  housing  units  are 
in  direct  competition.  The  FMRs  shown 
in  Schedule  B  are  determined  for  the 
same  areas  as  the  Office  of  Management 
and  Budget's  (0MB)  most  current 
definitions  of  metropolitan  areas,  with 
the  exceptions  discussed  in  paragraph  b. 
HUD  uses  the  0MB  Metropolitan 
Statistical  Area  (MSA)  and  Primary 
Metropolitan  Statistical  Area  (PMSA) 
definitions  for  FMR  areas  because  they 
closely  correspond  to  housing  market 
area  definitions. 

b.  Exceptions  to  OMB  Definitions.— 
The  exceptions  are  counties  deleted 
from  several  large  metropolitan  areas 
whose  revised  OMB  metropolitan  area 
definitions  were  determined  by  HUD  to 
be  larger  than  the  housing  market  areas. 
The  FMRs  for  the  following  counties 
(showm  by  the  metropolitan  area)  are 
calculated  separately  and  are  shown  in 
Schedule  B  within  their  respective 
States  under  the  "Metropolitan  FMR 
Areas"  listing: 

Metropolitan  Area  and  Counties  Deleted 

Chicago.  IL:  DeKalb,  Grundy  and 

Kendall  Counties 
Cincinnati-Hamilton,  OH-KY-IN:  Brown 

County,  Ohio;  Gallatin,  Grant  and 

Pendleton  Counties  in  Kentucky; 

and  Ohio  County.  Indiana 
Dallas.  TX:  Henderson  County 
Flagstaff,  AZ-UT:  Kane  County,  UT 
New  Orleans,  LA:  St.  James  Parish 
Vashington.  DC:  Berkeley  and  Jefferson 

Counties  in  West  Virginia;  and 


Clarke,  Culpeper,  King  George  and 
Warren  counties  in  Virginia 

c.  Nonmetropolitan  Area  FMRs. — 
FMRs  also  are  established  for 
nonmetropolitan  counties  and  for 
county  equivalents  in  the  United  States, 
for  nonmetropolitan  parts  of  counties  in 
the  New  England  states,  and  for  FMR 
areas  in  Puerto  Rico,  the  Virgin  Islands, 
and  the  Pacific  Islands. 
Nonmetropolitan  area  FMRs  are  set  at 
the  higher  of  the  local  40th  percentile 
rent  level  or  the  Statewide  average  of 
nonmetropolitan  counties.  (The  State 
minimum  also  affects  a  small  number  of 
metropolitan  areas  whose  rents  would 
otherwise  fall  below  the  State 
minimum.) 

d.  Virginia  Independent  Cities. — 
FMRs  for  the  areas  in  Virginia  shown  in 
the  table  below  were  established  by 
combining  the  Census  data  for  the 
nonmetropolitan  counties  with  the  data 
for  the  independent  cities  that  are 
located  within  the  county  borders. 
Because  of  space  limitations,  the  FMR 
hsting  in  Schedule  B  includes  only  the 
name  of  the  nomnetropolitan  county. 
The  complete  definitions  of  these  areas 
including  the  independent  cities  are  as 
follows: 

Virginia  Nonmetropolitan  County  FMR 
Area  and  Independent  Cities  Included 

County  and  Cities 

Alleghany:  Clifton  Forge  and  Covington 

Augusta:  Staunton  and  Waynesboro 

Carroll:  Galax 

Frederick:  Winchester 

Greensville:  Emporia 

Henry:  Martinsville 

Montgomery:  Radford 

Rockbridge:  Buena  Vista  and  Lexington 

Rockingham:  Harrisonburg 

Southhampton:  Franklin 

Wise:  Norton 

2.  Bedroom  Size  Adjustments 

Schedule  B  shows  the  FMRs  for  0- 
bedroom  through  4-bedroom  units.  The 
FMRs  for  unit  sizes  larger  than  4 
bedrooms  are  calculated  by  adding  15 


percent  to  the  4-bedroom  FMR  for  each 
extra  bedroom.  For  example,  the  FMR 
for  a  5-bedroom  unit  is  1.15  times  the 
4-bedroom  FMR,  and  the  FMR  for  a  6- 
bedroom  unit  is  1.30  times  the  4 
bedroom  FMR.  FMRs  for  single-room- 
occupancy  (SRO)  units  are  0.75  times 
the  0  bedroom  FMR. 

3.  FMRs  for  Manufactured  Home  Spaces 

FMRs  for  Section  8  manufactured 
home  spaces  in  the  Section  8  certificate 
program  are  30  percent  of  the  two- 
bedroom  Section  8  existing  housing 
program  FMRs,  with  the  exception  of 
the  areas  listed  in  Schedule  D  whose 
manufactured  home  space  FMRs  have 
been  modified  on  the  basis  of  public 
comments.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base-year  estimates  that 
are  updated  annually  using  the  same 
data  used  to  estimate  the  Section  8 
existing  housing  FMRs.  The  FMR  area 
definitions  used  for  the  rental  of 
manufactured  home  spaces  in  the 
Section  8  certificate  program  are  the 
same  as  the  area  definitions  used  for 
Section  8  existing  FMRs. 

4.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
FMR  area  and  by  nonmetropolitan 
county  within  each  State.  The  exception 
FMRs  for  manufactured  home  spaces  in 
Schedule  D  are  hsted  alphabetically  by 
State. 

b.  The  constituent  counties  (and  New 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  Ustings  for 
each  applicable  State. 

c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 
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Schedule  D:   FY  1999  40th  Percentile  Fair  Market  Rents 
For  Manufactured  Home  Spaces  In  The  Section  8  Certificate  P'-oa^a-ri 


o 

L 
U 


I 


Area  Name 

California 

Mendocino  County,  CA 
Orange  County.  CA  PMSA 
San  Diego,  CA  MSA 
Vallejo-Fairfield-Napa.  CA  PMSA 

Colorado 

Boulder-Longmont,  CO  PMSA 
Denver,  CO  PMSA 

Delaware 
Dover,  DE  MSA 
Sussex  County.  DE 

Maryland 

Hagerstown.  MD  PMSA 
St,  Mary's  County.  MD 

Minnesota 

Minneapolis-St.  Paul,  MN-WI  MSA 

New  York 

Dutchess  County,  NY  PMSA 
Jamestown,  NY  MSA 
Newburgh,  NY-PA  PMSA 
Rochester,  NY  MSA 
Utica-Rome,  NY  MSA 
Tompkins  County,  NY 

Qrggon 

Salem,  OR  PMSA 
Portland-Vancouver,  OR-WA  MSA 
Benton  County.  OR 
Linn  County,  OR 

UiBh 

Provo-Orem,  UT  MSA 

Vermont 

Washington  County.  VT 

West  VirQinia 
Berkeley  County,  WV 
Jefferson  County,  WV 
Morgan  County,  WV 


Space 

Rent 


$245 
$458 
$405 
$300 


$327 
$311 


$175 
$121 


$215 
$264 


$268 


$360 
$175 
$338 
$244 
$218 
$204 


$227 
$274 
$207 
$187 


$219 


$209 


$141 
$145 

$140 
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Tuesday 
May  5,  1998 


Part  III 


Department  of 
Education 


Office  of  Elementary  and  Secondary 
Education 


The  Native  Hawaiian  Curriculum 
Development,  Teacher  Training,  and 
Recruitment  Program;  Notices 


J  I'ttlH 


FpHpral*Rp^i«slpr/Vnl    fil.  No.  86 /Tuesday.  May  5.  1998 /Notices 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84-M7A) 

Office  of  ElemtT-t.v  ,   md  Secondary 
Education,  The  Native  Hawaiian 
Curnculum  Development,  Teacher 

Tramirtq    unl  ^f»«  ' wiiment  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Final  Priorities. 


summary:  The  Secretary  announces  Tmal 
priorities  for  fiscal  year  (FY)  1998  under 
the  Native  Hawaiian  Curriculum 
Development,  Teacher  Training,  and 
Recruitment  Program.  The  priorities  are 
intended  to  focus  activities  in  one  of 
three  major  areas  in  which  there  is  a 
nped  for  additional  support:  (1)  waste 
management  innovation.  (2)  Native 
Hawaiian  language  revitalization 
curricula  and  teacher  training  and 
recruitment  activities,  and  (3)  prisoner 
education  programs. 
EFFECTIVE  DATE:  )une  4.  1998 
FO«  FURTHER  INFORMATION  CONTACT:  Beth 
Baggett,  US  Department  of  Education. 
600  Independence  Avenue.  SW.  Portals 
4500.  Washington.  D.C.  20202-6140. 
Telephone  (202)  260-2502.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person. 
SUPPLEMENTARY  INFORMATION:  On  March 
6.  1998.  the  Secretary  published  in  the 
Federal  Register  (63  FR  11329-11330)  a 
notice  of  proposed  funding  priorities 
announcing  that  the  Secretary  intended 
to  use  $2  million  of  the  FY  1998  funds 
available  under  this  program  to  fund 
one  or  two  projects  in  each  of  the  three 
priority  categories:  (1)  waste 
management  innovation;  (2)  Native 
Hawaiian  language  revitalization 
curricula  and  teacher  training  and 
recruitment;  and  (3)  prisoner  education 
programs  that  target  juvenile  offenders 
and/or  youth  at/isk  of  becoming 
juvenile  offenders. 

In  response  to  the  Secretary's  notice 
of  proposed  funding  priorities,  eight 
parties  submitted  comments.  Five  of  the 
comments  specifically  addressed  the 
proposed  funding  priorities,  and  were 
generally  supportive  of  the  priorities. 
Included  in  these  comments  were 
recommendations  for  specific  program 
design  elements.  The  Secretary  believes 
that  many  of  these  recommendations, 
which  form  the  basis  for  the  additional 


program  design  information  provided  in 
the  notice  inviting  applications  for  new 
awards  published  elsewhere  in  this 
issue  of  the  Federal  Register,  can  be 
incorporated  into  applications  as  part  of 
the  proposed  projects. 

Tnree  commenters  requested  the 
Secretary  to  reinstate  aquaculture 
education  as  a  funding  priority. 
Aquaculture  education  remains  a  very 
significant  part  of  the  Native  Hawaiian 
Curriculum  Development.  Teacher 
Training,  and  Recruitment  Program  The 
Department  is  currently  funding  three 
aquaculture  education  projects  and,  as 
discussed  in  the  notice  of  proposed 
funding  priorities,  has  reserved  fumis  to 
continue  these  projects.  The  remaining 
funds  available  for  this  program  will  be 
used  to  support  projects  in  the  new 
priority  areas. 

Note:  This  notice  of  final  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this 
competition  is  published  in  a  separate 
notice  in  this  issue  of  the  Federal 
Register. 

Absolut.-  !'r  ii.rilies 

Under  J4  UKR  75.105(c)(3).  the 
Secretary  gives  an  absolute  preference  to 
applications  that  focus  entirely  on 
activities  in  one  of  the  following  three 

areas: 

(1)  Waste  management  innovation  to 
study  and  document  traditional 
Hawaiian  practices  of  sustainable  waste 
management  and  to  prepare  teaching 
materials  for  educational  purposes  and 
for  demonstration  of  the  use  of  native 
Hawaiian  plants  and  animals  for  waste 
treatment  and  environmental 
remediation; 

(2)  Native  Hawaiian  language 
revitalization  ciirricula  and  teacher 
training  and  recruitment  activities, 
including  K-12  language  immersion 
programs,  preservice  and  inservice 
teacher  training  programs,  and  programs 
designed  to  increase  the  number  of 
Native  Hawaiian  teachers;  or 

(3)  Prisoner  education  programs  that 
target  juvenile  offenders  and/or  youth  at 
risk  of  becoming  juvenile  offenders. 
Comprehensive  and  culturally  sensitive 
strategies  for  reaching  the  target 
population  will  include  family 
counseling,  basic  education/job  skills 
training,  and  the  involvement  of 
community  elders  as  mentors. 

The  Secretary  funds  under  the  FY 
1998  competition  under  this  program 
only  applicants  that  meet  one  of  these 
absolute  priorities. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 


The  objective  ot  the  Lxecuiive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 

sites: 

http://ocfo.ed.gov/fedreg.hmt 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have  any 
questions  about  using  the  pdf.  call  the 
U.S.  Govenunent  Printing  Office  toll 
ft-ee  at  1-888-293-6498. 

Program  Authority:  20  U.S.C.  7909. 

Dated:  May  1.  1998. 
Gerald  N.  Tironi, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
IFR  Doc.  9ft-11991  Filed  5-4-98;  8:45  am) 
aiLUNOCOoc  40oe-oi-i> 


DEPARTMENT  OF  EDUCATION 
[CFDA  No     M.297A] 

Office  of  Elementary  and  Secondary 
Education;  The  Native  Hawaiian 
Curnculum  Development,  Teacher 
Training  and  Recruitment  Program 

agency:  Department  of  Education 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  1998. 

Purpose  of  Pro^ara: 

To  award  grants  to  Native  Hawaiian 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instruction  conducted  in  the  Native 
Hawaiian  language  for:  (1)  The 
development  of  curricula  to  address  the 
needs  of  Native  Hawaiian  elementary 
and  secondary  students,  which  may 
include  programs  of  instruction 
conducted  in  the  Native  Hawaiian 
language  and  mathematics  and  science 
curricula  incorporating  the  relevant 
application  of  Native  Hawaiian  culture 
and  traditions;  (2)  preservice  teacher 
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training  to  ensure  that  student  teachers 
within  the  State,  particularly  those  who 
are  likely  to  be  emploved  in  schools 
with  a  high  concentration  of  Native 
Hawaiian  students,  are  prepared  to 
better  address  the  unique  needs  of 
Native  Hawaiian  students  within  the 
context  of  Native  Hawaiian  culture, 
language,  and  traditions:  (3)  inservice 
teacher  training  to  ensure  that  teachers, 
particularly  those  employed  in  schools 
with  a  high  concentration  of  Native 
Hawaiian  students,  are  prepared  to 
better  address  the  unique  needs  of 
Native  Hawaiian  students  within  the 
context  of  Native  Hawaiian  culture, 
language,  and  traditions;  and  (41  teacher 
recruitment  programs  to  enhance 
teacher  recruitment  within  communities 
with  a  high  concentration  of  Native 
Hawaiian  students  and  to  increase  the 
numbers  of  teachers  who  are  of  Native 
Hawaiian  ancestry.  Consistent  with  this 
statutory  purpose,  the  Secretarv  has 
established  absolute  priorities  that  will 
govern  the  distribution  of  funds  under 
this  program. 

Eligible  Applicants  Native  Hawaiian 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instruction  conducted  in  the  Native 
Hawaiian  language. 

Deadline  for  Transmittal  of 
Applications:  ]une  18,  1998. 

Deadline  for  Intergovernmental 
Review:  August  18,  1998. 

Applications  Available:  May  5.  1998. 

Available  Funds:  $2  million. 

Estimated  Number  of  Awards:  1  to  2 
awards  in  each  of  the  three  priority 
categories. 

Estimated  Size  of  Awards:  $660,000. 

Estimated  Range  of  Awards:  $330,000 
to  $660,000. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations.  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77.  79.  81.  82.  and 
85. 

Absolute  Priorities.  The  Secretary  has 
published  elsewhere  in  this  issue  of  the 
Federal  Register  a  notice  of  final 
priorities,  which  establishes  absolute 
priorities  in  the  following  areas:  (1) 
waste  management  innovation;  (2) 
Native  Hawaiian  language  revitalization 
curricula  and  teacher  training  and 
recruitment  activities;,  and  (3)  prisoner 
education  programs  Under  34  CFR 
75.105(cl(3).  the  Secretary  will  fund 
under  this  competition  only  applicants 
that  meet  one  of  the  absolute  priorities. 


Statutory  Priorities.  In  accordance 
with  section  9209(b)  of  the  Elementary 
and  Secondary  Education  Act.  the 
Secretary  gives  priority  to  awarding 
grants  for  activities  that  — 

(1)  Focus  on  the  needs  of  at-risk 
youth;  or 

(2)  Employ  a  program  of  instruction 
conducted  in  the  Native  Hawaiian 
language. 

These  statutory  priorities  are  included 
in  the  selection  criteria  for  this 
competition. 

SUPPLEMENTARY  INFORMATION: 
Applications  will  be  reviewed  on  the 
basis  of  the  absolute  priorities  and  the 
selection  criteria  included  in  this  notice. 
All  funded  projects  must  meet  one  of 
the  absolute  priorities.  While  applicants 
have  discretion  in  determining  how  best 
to  address  the  absolute  priorities,  the 
Secretary  is  particularly  interested  in 
receiving  quality  proposals  that  include 
the  components  described  below. 
Funded  proposals  may  lack  some  of 
these  specific  components,  but  address 
the  absolute  priorities  in  other  effective 
ways. 

(1)  Waste  management  treatment 
programs 

The  Secretary  beheves  that  quality 
waste  management  treatment  programs 
should  investigate,  describe,  and 
document  traditional  Hawaiian 
practices  of  sustainable  waste 
management.  A  successful  applicant 
should  have  specific  knowledge  of  the 
capacities  of  Native  Hawaiian  plants 
and  animals  to  contribute  to  the 
management  of  modern  waste  materials. 
The  applicant  should  have  experience 
in  educational  programming,  especially 
for  elementary  and  secondarj'  school 
grades,  so  that  knowledge  about 
traditional  Hawaiian  methods  of 
sustainable  waste  management  can  be 
developed  and  used  The  applicant 
should  develop  curricular  materials 
based  on  the  demonstration  and  use  of 
Native  Hawaiian  plants  and  animals  for 
waste  treatment  and  environmental 
remediation,  and  have  the  capacity  to 
develop  operational  demonstration 
projects  that  would  show  how 
traditional  Hawaiian  sustainable 
environmental  methods  can  be  adapted 
to  modern  waste  treatment  needs. 

(2)  Native  Hawaiian  language 
revitalization  curricula,  teacher 
recruitment,  and  training  programs 

The  Secretary'  believes  that  applicants 
seeking  funding  for  activities  relating  to 
Native  Hawaiian  language  revitalization 
curricula,  teacher  recruitment,  and 
training  should  coordinate  these 
activities  statewide  to  provide  access  to 
materials,  training,  and  appropriate 


lexical  development  throughout  the 
State.  Applicants  should  provide 
evidence  of  demonstrated  expertise  in 
the  production,  illustration,  field 
testing,  proofreading,  publishing,  and 
distribution  of  quality  printed,  audio, 
video,  and  computerized  Hawaiian 
language  materials.  Funded  applicants 
should  employ  innovative  strategies, 
including  the  modeling  of  total 
immersion  in  the  Native  Hawaiian 
language. 

(3)  Prisoner  education  programs 

In  Hawaii,  the  number  of  incarcerated 
Native  Hawaiians,  including  Native 
Hawaiian  juveniles,  far  exceeds  their 
relative  percentage  in  the  State's 
population.  The  Secretary  believes  that 
a  successful  prisoner  education  program 
would  target  Native  Hawaiian  youth  in 
districts  with  a  high  percentage  and 
number  of  school  dropouts  and  youth 
offenders.  A  funded  applicant  should 
have  experience  in  working  with  and  in 
encouraging  the  re-integration  of  youth 
offenders  into  the  community  in  a 
culturally  sensitive  manner  To  help 
ensure  success  of  the  program,  funded 
applicants  should  work  in  partnership 
with  the  Hawaii  State  Department  of 
Labor  and  Industrial  Relations,  the 
Office  of  Youth  Services,  and  other 
appropriate  agencies.  A  strong  prisoner 
education  program  should  focus  on 
activities  that  will  help  re-integrate 
Native  Hawaiian  juvenile  offenders  and 
those  at  risk  of  becoming  juvenile 
offenders  into  a  school  setting  or  into  a 
career  path. 

Selection  (.nlerut 

The  Secretary  will  use  the  following 
selection  criteria  in  34  CFR  75.210  to 
evaluate  applications  under  this 
competition.  Under  the  criterion 
"Quality  of  the  project  design",  the 
factors  are  weighed  in  accordance  with 
the  points  indicated.  With  resj>ect  to  the 
other  criteria,  the  factors  under  each 
criterion  are  weighed  equally.  The 
maximum  score  for  all  of  the  selection 
criteria  is  100  points.  The  maximum 
score  for  each  criterion,  and  the  factors 
within  each  criterion,  are  as  follows: 

(a)  Significance  (15  points).  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary' 
considers  the  following  factors: 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed  by  the  proposed 
project. 

(ii)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 
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(b)  Quality  of  the  project  design  (35 
points).  (1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors. 

(i)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  for  meeting  statutory  purposes 
and  requirements.  (10  points) 

(ii)  "nie  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  to  the  priorities  established  for 
the  competition.  (10  points) 

(iii)  Tne  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable.  (10  points) 

(iv)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successhilly  address,  the  needs 
of  the  target  population  or  other 
identified  needs.  (5  points) 

(c)  Quality  of  project  personnel  (10 
points).  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(iii)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(d)  Adequacy  of  resources  (5  points). 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 


U)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  applicant 
organization  or  the  lead  applicaiit 
organization. 

(ii)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(e)  Quality  of  the  management  plan 
(15  points).  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 

firoject.  the  Secretary  considers  the 
ollowing  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 

tasks. 

(ii)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  opwration  of  the 
proposed  project. 

(iii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  project  personnel  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

(0  Quality  of  the  project  evaluation 
(20  points).  (1)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
exti' 

FOR  APPUl-ATluNS  J«  'NPOOMAT-  ON 

COfTACT:  Beth  Baggett.  U.S.  Department 
of  Education.  600  Independence 
Avenue.  S.W..  Portals  4500. 
Washington.  D.C.  20202-6140. 
Telephone  (202)  260-2502.  Individuals 
who  use  a  telecommunications  device 


for  the  deal  llUU)  may  call  me  heaerai 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Individuals  with  disabiUties  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 

I  :  .,  -•:        :.<;::  .Tits  published  in  the 
I-ederal  Register     :;  text  or  portable 
document  format    pdtl   u,  the  World 
Wide  Web  a!  .-:tr>'r   •*  •■.*-  tnliowins? 
sites; 
http://ocfo.ed. go%  •tMirew  htm 
http://www.ed.gov/news  html 

To  use  the  pdf  you  must  havp  the 
Adobe  Acrobat  Reader  F'ro^ran.  v.  ;tti 
Search,  which  i'^  i.  r.ar.e  *r»'.'  at  either 
of  the  previous  .-..*.  es   I:  \     i  tie 
questions  about  usnv»!  ti  *■  ;><;!      t:.  the 
U.S.  Government  Pniit;!.^  ()t*h  >■  'a! 
fr«e  at  l-«8H-.i93-+.4MH 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
D«p,n:;;.!  t    IV'lephone  (202)  219-1511 
or,  tuii  fr«e  1-800-222  -4122    The 
documents  are  local^-'i   nuitr  (  >:  'in  G- 
Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 

•    ;  -  ument  published  in  the  Fi^pral 
RfTjistpr 

fVu^ram   \ulhoritv:  20  U.S.C  7909. 

Dated  .Md>  1.  1998. 
Gcnid  N.  Tirozzi. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
IFREkx;  9a- 11 992  Filed  5-4-98;  8:45  am) 
Bii .  >n(:,  ci.'Ot  tooo  -o-  p 
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''le  ite'^iS  '^^  this  lis*  were 
f*oi'D^;ai'v  cof-iDiied  as  ar  a,. 
'c  ?eaera;  negister  users 
Indusio"  0'  exclusion  I'D"^ 
this  lis;  f^as  "^o  legai 
significance 


RULES  GOING  INTO 
EFFECT  MAY  5,  1998 

ENVIRONMENTAL 
PROTECTKDN  AGENCY 

\i'  Doliutants    nazaraous 
national  e^nission  stanoaros 
Haiogenatec  soiven' 
Cieaninig    tenporan,  s'a» 
Dublishea  5-5-98 
Ai'  Qualir>  I'^pie'^en'ation 
pians    .A.apo'ovai  and 
proniulgation    vanous 
States    air  qaality  planning 
purposes    designation  c' 
areas 

Wiscx>nsip    Gorreaion, 
putDlished  5-5-98 

TRANSPORT  ATtON 
DEPARTMENT 

Fecteral  Aviation 
Administration 

AiPivorrhiness  direaives 

Aerospatiale,  puolisneo  3- 

31  98 

Gijitst'ea-    puDiisnec  4  ?0- 

98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marl^etmg 
Service 

Raisins  o'OQocec  ''O"^  grapes 
grown   in   Californ.a 
CXinrrien'S   OuC   D>    5- '  ' -98 

pjDiisheO  3-10-98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Na'iona    Poiji'^v   i~^prov/e'^^en- 

Ostricnes    co"i"ients  due  Dy 
5  1  ■  96    puDiisnec  3-i2- 

^6 

AGRICULTURE 
DEPARTMENT 

Commodily  Credit 
Corporation 

.oar  anc  Purchase  prcxjrams: 
Cooperative  '-■a'Veting 
associations  progra'' 
connnents  due  P,  5-t  1- 
98   puDiisnea  4-9-96 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  traoe  statistics: 


Foreign  "Military  sales 
shiprnents    value  reporting 
'eouire^ient    cor^rrients 
due  Dv   5- '5-98    puDlished 

4  t5-9e 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

.l-iSher,    conservation   ana 

m;anage"":en' 
AiasKa,  tisneries  o' 

txclusive    Econoniic 

Zone--- 

GuH  of  AiasKB  grounofisn. 
comrrients  due  Dv  5-t5- 
98    DuPiisnec  4-30-98 
CanDOean    Gul!    anc  Soat^ 

A'la'^tic  fisnenes— - 

juH  o'  Mejicc  ree'  *is^ 
and  'ec  snapoer 
comments  due  Dv   5  t4. 
98    puOiishec  4  14-98 
West  Coast  States  ar>d 

Western  Pacific 

fisheries  -- 

vVestern  Pacific 
poftomfish,  comments 
due  Dy  5-1  t-98 
pabitsheo  3-26-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commooity  Exchange  Act; 
Minimun-  financial 
reouiremen's  for  futures 
commission  merchants. 
comments  due  Dy  5-'5- 
98    published  3-16-98 

DEFENSE  DEPARTMENT 

AiCQuisition  'eguiations 
Veterans  empioymen' 
emphasis,  comments  due 

Dv  5-'  ^-98    puDlished  3- 
■'-98 

Tnllection    'ro'^'   mire   pa.'*v 

payers  o'  'easonaoie  costs 
of  healthcare  services 
comments  due  Dv  5- '1-96. 
pupiishec  3  "C'-9e 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  ana 

promulgation    State  pians 
*0'  designated  tacili'ies  anc 
ooHutants 

Pennsylvania    comments 

due  Pv  5-1'  98    puPiisnec 

4- '3-96 
Air  Quawv  impiemen:atior 
.-^^ans,  dpprova'  anc 
pro.m^jga'io"     .anous 
States 
ArKansas    com-^ien!s  due  P. 

5-1 '-96    p^^jpi'Snec  4-'3- 

98 
Pennsyi.ania    commen's 

due  D»   5  '  '-96.  puPiisnec 

4  '  3-98 

Utah     C0m--.en';-    CjC    Pv    5- 

14-98.  puDiishec  4-'4  98 
Toxic  sutistances 


!  es'mc    'eGji'emen's-  - 

Bipnen,-    etc     cian'i-catiO" 
.:..o'n-ien-s  3je  c*   5-11- 


'S'-ei.: 


98 


KDERAL 

COMMUNICATIONS 
COMMISSION 

Macic  s'a'ic's    :a:>(-  of 
assign  ~-e"'': 
Indiana    cc-^me'--^  -jjf..  py 

-•  ■  *  96    cjp'isnec  4  6-98 
Te"^'-esseP    co^^'e^'s  c,.e 

Cv   j-t  '-98,  p.iDiisnec  4  .k 

98 
Texas    cor"'~'e'"s  due  r.   b 

1  '-98    puPiisnec  4-8-98 

FEDERAL  RESERVE 
SYSTEM 

...  onsu~e-  'easin.-    ^^eg^jia'ion 

M 

Cisciosjre  -eoj'rements. 
de!-ver\  D»  eiec'^ni,,, 
com~ijiica'io^    com^.e'^'s 
due  Dt  5- *  5-96    pupusne'" 
3-25-96 
Electronic  tunc  'ranste's 

fRegula'ior-  6 

Cisciosu'e  'equi^emen:.s 
deliver.   Pv  etectronic; 
communication    :com-^en-s 
due  Dv  5  '  5  96    puPiiS^ec 
3-25-96 

pQint-o'-saie  depr  :^-c  a" 
fo'eign-ic'tia'ec 
transactions    cia^^s 
investigation  ex'enoeo 
time  perods  eiimma'ed; 

comments   d^e   Pv    "    '  5- 
98    PuPiisnec  3  ?'-96 
Eauai  creort  'X>oon'jn.'% 

!  Regulation  r 

Disclosure  'eQui'emen-s 
oenver'.   P,  eifrct'Cinic 

C-0'n~l„^iC^-iOn      com-^en-' 

due  pv   S- "  5  96    pupi^s^'ec 
3-c5-96 
Truth  in  lendir>g  (Recuanon 

Z)- 

Disclosure  •eou^'e'^e"'^ 
oeiive--,   p,   e-f^C'}"^:-: 
CO  ~"  m  „  ^.  ica ' :  c    r..o  m  m  ents 
c^e  Cv  5  '5-96    CiD.isn^^ 
3-25-96 
Truth  in  sannqt    ~f-ojiat)on 

DDV 

Disciosu'e  -f-au^'ements; 
oeiives   Cv   e^et-'cnic 
C»mm^oiCa"<on     c.O"^-'nentS 

due  Pv  5  '5-98   puDlished  ■ 
3-25-98 
GENERAL  SERVICES 

ADMINISTRATION 

Acquis '10'^  ''=^d.;;a'iO"s 
'ecer.a    s.jDP  .   service 
.  '•— -act    ■ :  -day  payment 
ca.se    .0-  nents  due  by 
5  -----    :..P^,shed  3-16- 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Persona   p'esponsibility  and 
Worx  Opportunity 


Reconoiiation  Aa  of  1996. 
implementation: 
Computenzed  support 

enforcement  systems; 

comments  due  by  5-11- 

-0    -,;^'  -^"e-   ■>  rS-98 

HEAlTk   anc   hjMAN 
SERVICES  DEPAR'MFN- 

f^ooo  anc   D'uC 
Aomimst'-atior- 

•"  a--.a..e /,cais  and  medical 
le..  e-      spection  and 
r-. a, ,3*10    reports;  mutual 
;ecc-o'  •  .'-  of  FDA  and 
Eunx'-a     Community 
Me-  r<-       ate  conformity 

Assess--  p-;' 

proceoures.  comments  due 
oy  5-11-98.  published  4- 
10-98 

HEALTH  AND  HUMAN 
SERVICES  OEPAP-^MES' 

Health  Care  Finar>c.ing 
Administration 

MfOK-a-e    r.'    '    M.»-.3,..<i.d 

-■'^>  s--.ia'^     'e'e'"a'^  "0 
neaf'    ..n'e   e"' 'es   with 
w'-f  "   ■-e.   '?..'(-  '•- n- 
reiationsnips,  co.~..~err,s 
due  by  5-11-98.  published 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

'-'j-'gage  a-;-  >  ,an  insurance 

programs. 

Home  equity  conversion 
nrx)rtgage  p   «c  a 
consumer  p'otec.ion  from 
excessive  fees;  comments 
due  by  5-15-98;  published 
3-16-98 

'NTERIOR   DEPARfMEN" 
ir^dian  Aflairs  Bu'-e»v- 
■".iia"  '-.e ■  .  p>'- .'.d'lon  afK3 
Eo,.j:jn   ■    "Ss-^-.j-^e  Act: 
TriDa.  se'  gc,e".anje 
program;  comments  due 
by  5-13-98.  published  2- 
12-98 

IST^ERIOR   DEPAR^MES" 

Land  Managernent  Burea^ 

K'''-  e-,3:'    -  ..r.ape  -  h- 
OtI  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  that  would  result 

"  in  lower  royaKies  from 

Federal  leases; 
comments  due  by  5-15- 
98;  published  2-24-98 

INTERiOB   DEPAR'MEN" 

Flah  ana  Wndii'e  Se'vicc 

Endangered  and  threatened 

saecies 

-.''-^•ii'    >..-anada  goose, 
comments  due  t>y  5-11- 
98;  published  4-9-98 
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Service 

Outer  Continental  Shell;  oil. 
gas.  and  sulphur  operations; 
Posttease  operations  salety; 
update  ar>d  clanlication; 
cx)mments  due  by  &-14- 
98;  published  2-13-98 
Royalty  management: 
Oil  value  lor  royalty  due  on 
Indian  leases. 
establishment;  comments 
due  by  5-13-98;  published 
4-9-98 
INTERIOR  DEPARTMENT 
National  Park  Service 
National  Park  System: 
Glacier  Bay  National  Park. 
AK,  commercial  lishing 
activities,  comments  due 
by  5-15-98.  published  10- 
20-97 
II4TERI0R  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enfofcemwnt  Oftlce 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
5-12-98;  published  4-27- 
98 
Mississippi;  comments  due 
oy  5-14-98;  published  4- 
14-98 
Texas;  comments  due  by  5- 
14-98;  published  4-29-98 
JUSTICE  DEPARTMENT 
Drug  Enlorcement 
Administration 
ochedules  ol  controlled 
substances: 

Modalinil;  placement  into 
Schedule  IV;  comments 
due  by  5-11-98;  published 
4-14-98 
LABOR  DEPARTMENT 
Pension  and  Weltare 
Benefits  Administration 
Emptoyee  Retirement  Income 
Security  Act: 
Employee  benelit  plans 
established  or  maintained 
pursuant  to  collective 
bargaining  agreements; 
negotiated  rulemaking 
advisory  committee,  intent 
to  establish;  comments 


uue  Ljy  .J- 1  j-98;  published 
4-15-98 

LIBRARY  OF  CON  .»f   -S 

Copv'q^'  '~^""->-     ^  Dfd;^  of 

Coi'h""^-'. 

Copyright  otitce  and 
procedures; 
Special  services,  lees; 
comments  due  by  5-11- 
98;  published  4-1-98 

INTERIOR  D'  PA^-Mf  NT 

National  Ind  ,<'     ">.v-.,r.^ 

Commissio'" 

Indian  Gaming  Regulatory  Act: 
Class  II  gaming  operations; 
tnt>al  self-regulation; 
certilication  process; 
comments  due  by  5-11- 
98;  published  3-12-98 
Class  III  gaming  operations; 
tnt>al  self-regulation; 
certification  process, 
comments  due  by  5-11- 
98;  published  3-12-98 

SMALL  BUSINESS 
ADM  NS' RATION 

Srridii  uubiness  size  standards; 
Nonmanulacturer  rule; 
waivers — 

Towers,  telephone  and 
telegraph  apparatus, 
etc.;  comments  due  by 
5-14-98;  published  4-23- 
98 

<;oriAi   SFCHRITY 

A,;MiN;S'  'iA'  ON 

SoQUi  secufiiy  Denelits; 
Federal  old  age.  survivors 
and  disatxiity  insurarKe — 
Endocnne  system  and 

obesity  impairments; 

revised  medical  cntena 

for  determining 

disatMlity;  comments 

due  by  5-11-98; 

published  3-11-98 

Df  ^'Aw  'M't  N  ■ 

Coast  Guard 

Alternative  convention  tonnage 

thresholds;  comments  due 

by  5-15-98.  published  2-4- 

98 
Drawbndge  operations: 

New  Jersey;  comments  due 
by  5-11-98;  published  4- 
10-98 
Ports  and  waterways  salety: 


Pnnce  William  Sound.  AK; 
port  access  route  study; 
comments  due  by  5-11- 
98;  published  2-9-98 

Tank  vessels; 
Towing  vessel  salety: 
meetings;  comments  due 
by  5-11-98;  published  2- 
27-98 

■^PANSPORTATiON 

^f»aerai  Aviation 
Administration 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  5-13-98,  published  4- 
13-98 
AERMACCHI,  S.p.A.; 
comments  due  by  5-12- 
98;  published  4-13-98 
Aerospatiale;  comments  due 
by  5-11-98,  published  4- 
10-98 
Airtxjs;  comments  due  by  5- 

14-98;  published  4-14-98 
Avions  Pierre  Robin; 
comments  due  by  5-15- 
98;  putMished  4-20-98 
Boeing;  comments  due  by 
5-11-98;  putHished  3-26- 
98 
Bomt>ardier  comments  due 
by  5-14-98;  putilished  4- 
14-98 
British  Aerospace; 
comments  due  by  5-11- 
98;  published  4-9-98 
CASA;  comments  due  by  5- 

11-98;  pubhshed  4-9-98 
Cessna;  comments  due  by 
5-15-98;  published  3-19- 
98 
Construcciones 
Aeronauticas.  S.A.. 
comments  due  by  5-14- 
98;  published  4-14-98 
Empresa  Brasileira  de 
Aeronautca  S.A.; 
comments  due  by  5-15- 
98;  published  3-16-98 
Eurocopter  France; 
comments  due  by  5-12- 
98;  published  3-13-98 
Fokker:  comments  due  by 
5-15-98;  published  4-15- 
98 
GKN  Westland  Helicopters 
Ltd.;  comments  due  by  5- 
15-98;  published  3-16-98 
Industne  Aeronautiche  e 
Meccaniche  (I  A.M.)  Model 


Piaggk)  P-180  airplanes; 
comments  due  :-.  '^  'i- 
98;  publishei:;    <  '  '  -^^^ 

Lucas    A.'       _;,'-V-f--S    y,:>- 

by  5-11-98  P'jDi!s.ne<:  -; 
10-98 

McDonnell  I'Ougia"^, 
comments    :,..e  dv  5-11- 
98;  publis-w;   ^  .^6-98 

Mitsubishi.  ii-)--f"vt,  -,  .. 
by  5-11 -90,  p^Diis.''eG  A 
14-98 

Class  D   i.f%;  a-..(\  comments 

due  by    ■  '  '  -*6,  published 

4-10-98 
Class  E  airspace;  comments 

due  by  5-11-98  published 

3-23-9  P 

TRANSPORTATION 

DEPARTMENT 

Natiorval  Highway  Tratlic 
Safety  Administration 

Utility   .f-'^'.ie    aoci 

commen*>r    ■!.;e  Dv   5-13- 
98;  puDi^s'-^fC  A  ■  ,;  ■'$ 

Motor  vehicif   -.afe'. 
standaros 

A"-iicxa<  f.'aK'^  s/s'p'" 
equiorne'""  ^r  "ie<3iu'Ti 
anc  leav'v  vehicles, 
comments  due  Dy  5-15- 
98    published  3-16-98 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipe    •  ►^    ■■<!'►>•, 

L I V, .-►•''»'<"  "a',.M.  :jas 
'acMi''es    sa'»^'. 
stanoaios— 

Natk)nal  Fire  P'"-a,:'.o' 
Associatio'"  s'a^ma'O  lor 
produdon    ;/  irage    and 
handling  o'  iiquel-ec 
natural  gas,  meeting, 
comments  due  by  5-15- 

^3    DuDliSheO"  r  '>  =i8 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations: 

Sealed  bidding  and 
competitive  proposals; 
comments  due  by  5-11- 
98,  published  3-11-98 
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FOR;         Any  person  "...  m,^,  ..^e  Federal  Register  and  Code  of  Federdl 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations 

2  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3  The  important  elements  of  typical  Federal  Register 

docunMnts. 

4  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  b*-  no  disrus^inn  nf  5p«:ifir  aRfnrv  regulations. 
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Conference  Room 

800  North  Capitol  Street.  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
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Agricultural  Marketing  Service 

NOTICES 

Meetings: 
Universal  Cotton  Standards  Advisory  Committee,  25013 

Agriculture  Department 
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See  Food  and  Nutrition  Service 

See  Forest  Service 

See  Rural  Utilities  Service 

NOTICES 

; :;.p  .-•.  quotas  and  fees: 
Raw  cane  sugar,  and  sugars,  syrups,  and  molasses,  25012 

Antitrust  Division 
NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
Loevkrs  Theatres  et  al.,  25071-25080 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  25014-25015 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Violence  Against  Women  Research  Center;  availability  of 
funds  FY  1998,  25055-25058 
Meetings: 
1CD-9-CM  Coordination  aim  Mdinttinance  Committee, 
25058 

Children  and  Families  Administration 

NOTICES 

-Vf,L:.L.y  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  25058- 
25059 

Commerce  Department 

See  Export  Administration  Bureau 
See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
'  f  N  I'ional  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  25013- 

25014 

Commodity  Futures  Trading  Commission 
NCiCES 

Meetings;  Sunshine  Act,  25020 
Defense  Department 

NK3T1CES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  25020- 
25021 
Meetings: 
Defense  Science  Board  Task  Force  on  Defense 
Acquisition  Reform  (Phase  IV).  25021 


Education  Departme'^' 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  25021-25022 

Employment  and  Tf-aminG  Ao'^in'stration 

NOTICES 

Adjustment  assistance: 

Boeing  Co.  et  al..  25083-25084 

General  Electric  Co..  25084 

Jansport,  Inc.,  et  al.,  25084 

Newell  Co..  Acme  Frame.  25084-25085 

Semitool  et  al.,  25085 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Pennacle  Micro,  Inc.,  et  al.,  25081-25083 
Job  Training  Partnership  Act: 

Targeted  jobs  tax  credit  program — 
Lower  living  standard  income  level;  economically 
disadvantaged,  definition.  25086-25091 
NAFTA  transitional  adjustment  assistance: 

Babcock  &  Wilcox  et  al.,  25092-25093 

Crescent  Creek  Logging,  25093 

Intercraft,  25093 

Powers  Holdings.  Inc..  25093-25094 

Employment  Standards  Administ'-at>o^ 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  25094-25097 

Energy  Department 

s»'  h^-  :erai  Lnergv  Regulatory  Conmiission 

NOTICES 

Lnvironmental  statements;  notice  of  intent: 
Los  Alamos  National  Laboratory,  NM;  conveyance  and 
transfer  of  certain  land  tracts,  25022-25025 
Grants  and  cooperative  agreements;  availability,  etc.: 
High-level  radioactive  waste  and  spent  nuclear  fuel 

disposal;  safe  routine  transportation  and  emergency 
rfisnnri'jf'  training;  correction,  25025 

Environmental  Protection  Agency 

RULES 

Air  quality  ijnplementation  plans;  approval  and 
promulgation;  various  States: 
Oregon,  24935-24936 
Hazardous  waste: 
Identification  and  listing — 
Recycled  used  oil  management  standards,  24963-24969 
Pesticides;  emergency  exemptions,  etc.: 

2-propene-l -sulfonic  acid,  etc.,  24936-24939 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
E.I.  DuPont  de  Nemours  &  Co..  24941-24949 
Hydrogen  peroxide.  24955-24963 
Peroxyacetic  acid.  24949-24955 
^  r'ener  HOE-107892,  24939-24941 
PROPOSED  RULES 
Hazardous  waste: 

Identification  and  listing — 
Recycled  used  oil  management  standards,  25006-25010 
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Practice  and  procedure: 
Civil  penalties  administrative  assessment,  compliance  or 
corre<:tive  action  orders  issuance,  and  permits 
revocation,  termination,  or  suspension,  25006 
NOTICES 

Agency  information  collection  activities; 

Proposed  collection:  comment  request,  25031-25032 
Air  pollution  control: 

Clean  Air  Act  grants- 
California,  25032 
Meetings: 

Gulf  of  Mexico  Program  Policy  Review  Board.  25033 
Pesticide  registration,  cancellation,  etc.: 

Hysan  006  weed  killer,  etc  .  25033-25036 
Pesticides;  emergency  exemptions,  etc.: 

C^rbofuran.  25036-25037 
Reports  and  guidance  documents;  availability,  etc.: 

Contaminated  sediment  management  strategy,  25037- 
25040 
Toxic  and  hazardous  substances  control: 

Chemical  testing — 

Data  receipt,  25040-25041 

Premanufacture  notices  receipts,  25041-25042 

Executive  Ottlce  of  the  President 
See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Meetings: 
Information  Systems  Technical  Advisory  Committee, 
25015 

Export-Import  Bank 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  25042-25043 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing.  24914-24915 

British  Aerospace.  24915-24916 

Ceneral  Electric.  24913-24914 

Rolls-Royce.  24911-24912 
Pf«OPOSE0  RULES 
Airworthiness  dire<:tives: 

Class  E  airspace.  24995-24996 
NOTICES 
Passenger  facility  charges;  applications,  etc.: 

Natrona  County  International  Airport.  WY  25132 

Federal  Communications  Commission 
RULES 

Radio  stations;  table  of  assignments: 

California.  24970 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  25043 


PROPOSED  RULES 
Disaster  assistance: 
Temporary  housing  assistance;  application  period 
extension.  25010-25011 
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NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Ceddes  Cogeneration  Corp.  et  al..  25026-25028 
Wisconsin  Public  Services,  et  al.,  25028-25031 

Applications,  hearings,  determinations,  etc.: 
Conectiv  Energy  Supply.  Inc..  25025-25026 
Tennessee  Gas  Pipeline  Co.,  25026 

r.vit->ra:  Res»'»rve  Svster" 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  25043 
Formation,  acquisitions,  and  mergers.  25044 
Permissible  nonbanking  activities,  25044 

Meetings;  Sunshine  Act.  25044 

f  wier;-!:  Traoe  Commission 

Elet:tronic  media:  rules  and  guides  applicability;  comment 

request.  24996-25006 
NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  25044-25045 
Consumer  software  and  electronic  products;  year  2000 
issues;  comment  request,  25045-25049 

Finan>:,,ai  Management  Service 
See  Fiscal  Service 

FiSi-.a.  Service 
RULES 

Financial  management  services: 
Administrative  wage  garnishment.  25136-25142 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Economy  Fire  &  Casualty  Co..  25134 

Fisr-  a-Qi  /^'Mdiite  Service 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 

Arroyo  southwestern  toad.  25062-25063 
Least  bell's  vireo,  25063 

Food  3"cl  D'-iiq  Administration 

RULES 

Medical  devices: 

Natural  rubber-containing  medical  devices;  user  labeling; 
interpretation,  24934-24935 

NOTICES 

Meetings: 
Microbial  safety  of  produce.  25059-25060 
Surveillance  updates  and  trends;  workshops,  25060 


Federal  Emergency  Management  Agency 

RULES 

Disaster  assistance: 

Public  assistance  and  hazard  mitigation  grant  programs; 
appeals  review  and  disposition  procedures 
Correction,  24969-24970 


Food  and  N^''^t:Gn   Serv-c  e 
PROPOSED  RULES 

Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Food  stamp  program;  retailer  integrity,  fraud  reduction, 
and  penalties.  24985-24995 
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Forest  Service 

NOTICES 

Meetings: 
California  Coast  Province  Advisory  Committee.  25013 

Health  and  Human  Services  Department 
bee  Centers  tor  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request.  25049 
Grants  and  cooperative  agreements;  availability,  etc.: 

Teen  pregnancy  prevention  program,  25049-25054 
Meetings: 

HIV/ AIDS  Presidential  Advisory  Council,  25054 
State  assistance  expenditures;  Federal  financial 
participation.  25054-25055 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 

HOME  program;  Indian  applicants,  25061-25062 

Immigration  and  Naturalization  Service 

NOTICES 

buiiUtirUized  citizenship  testing  program;  termination, 
25080 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Reclamation  Bureau 

International  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: " 
Texas  A  &  M  University,  et  al.,  25015 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Administrative  protective  orders;  breaches  investigation 

summary.  25064-25068 
Ammonium  nitrate,  25069 
Extruded  rubber  thread  from — 

Malaysia,  25069-25070 
Hardware  logic  emulation  systems  and  components, 
25070-25071 

Justice  Department 

^f-  A;l':•:-;.^:   •  ):\  :sion 

See  Immigration  and  Naturalization  Service 

'^' '-  !i:<;tice  Programs  Office 

NOTICES 

Meetings: 
President's  Advisnrv  Board  on  Race,  25071 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  25080-25081 

Labor  Department 

*  t  :  J      .  i-nt  and  Training  Administration 
See  Employment  Standards  Administration 
See  Veterans  Employment  and  Training,  Office  of  Assistant 
Secretary 


Nationa!  Aeronautics  and  Space  Aa.-^.^'-.ist-at.on 

NOTICES 

Meetings: 
Space  Science  Advisory  Committee,  25097-25098 

National  Archives  ana  Reccas  Aom,.-,s;ration 

NOTICES 

Mt;et.;:gs: 
Electronic  Records  Work  Group.  25098 

National  institute  o?  StancJaras  ano  Tecnnoiooy 
RULES 

Invention  evaluation  procedures: 
Energy-related  inventions;  evaluation  procedures;  CFR 
part  removed,  24917 

National  Oceanic  ana  Atmosprier-:  Adr-:-- ,s"a:ion 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Shallow-water  species  caught  by  vessels  using  trawl 
gear,  24984 
West  Coast  States  and  Western  Pacific  fisheries- 
Ocean  salmon,  24973-24984 
Pacific  Coast  groundfish,  24970-24973 
Space-based  data  collection  systems;  policies  and 
procedures,  24922-24927 

NOTICES 

.^'..  :        mammals: 
Incidental  take;  authorization  letters,  etc. — 
Beaufort  Sea,  AK;  offshore  seismic  activities,  25015- 
25020 

National  SKiii  Slanaards  Boara 

NOTICES 
Meeliiigs,  25098 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  25098-25099 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  25101-25129 

Applications,  hearings,  determinations,  etc.: 
Dairyland  Power  Cooperative  et  al..  25099-25100 
UMETCO  Minerals  Corp.,  25100-25101 

Presidential  Documents 
PROCLAMATIONS 

Special  observances: 
Asian/Pacific  American  Heritage  Month  (Proc.  7089). 

25145-25146 
Law  Day.  U.S.A.  (Proc.  7090),  25147-25148 
Loyalty  Day  (Proc.  7091),  25149-25150 
Older  .^mericans  Month  (Proc.  7092).  25151-25152 

Public  Debt  Bureau 
See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

Reclamation  Bureau 
.NOTICES 

Meetings: 
Bay-Delta  Advisory  Council's  Ecosystem  Roundtable, 
25063-25064 
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Rural  Utilities  Service 

PROPOSED  RULES 
Electric  loans: 
Electric  borrowers:  hardship  rate  and  municipal  rate 
loans;  queue  prioritization,  24995 

Securities  and  Exchange  Commission 

NOTICES 
Securities: 

Suspension  of  trading — 

Solucorp  Industries.  Ltd..  25129 
Self- regulatory  organizations:  proposed  rule  changes: 

American  Stock  Exchange.  Inc..  25130-25132 
Applications,  hearings,  determinations,  etc.: 

Oryx  Technology  Corp..  25129 

^^ut  a,  btscurity  Administration 
RULES 

Social  security  benefits  and  supplemental  security  income: 
Federal  old  age.  survivors  and  disability  insurance — 
Ciruit  court  law;  application.  24927-24934 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Burlington  Northern  and  Santa  Fe  Railway  Co..  25132- 

25133 
Norfolk  and  Western  Railway  Co..  25133-25134 


i>cc  hederal  Aviauun  Aanunistration 
See  Surfarr  Trnnspnrtation  Board 

Treasury  DppaMmer^' 
Set 

Veterans  fc-^Dioy-'^enf  and  T-ammq    O'tice  o?  Assistant 
Secretary 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  25097 


>p,)M'e   Parts  -n.   Ti--iS  issue 


Par.  ii 


Department  of  Treasury.  Fiscal  Service.  25136-25142 

Pan  ill 

The  President.  25145-25152 


Pp.! clef  Ai;1s 

Consult  the  K«ader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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3  CFR 
P'ociarr.at.on: 

7089 25145 

7090 25147 

7091 25149 

7092  25151 

Proposed  Rjies 

27  24985 

278 24985 

279 „ 24985 

1710 24995 

1714 24995 

14  CFR 

■^=5  1^  documents) 24911, 

24913,24914.24915 
Proposed  Rules 
71  24995 

15  CFR 

270 24917 

911 .24917 

16  CFR 
proposed  Ruies 

Ch.  1 24996 

20  CFR 

404 24927 

4'*'        24927 

21  CFR 

8C1 24934 

31  CFR 

285..; 25136 

40  CFR 

24935 

180  (5  documents) 24936 

24939,  24941 ,  24949, 24955 

261 24963 

279 24963 

^'OQO^ea  Rules 

25006 

59 25006 

261 25006 

279 25006 

44  CFR 

206 24969 

Proposed  Rules 

206  25010 

47  CFR 

24970 

50  CFR 

600 24970 

660  (2  documents) 24970 

24973 
679 24984 


24911 


Rules  and  Regulations 


f  '-(It  •  n .  kfi:ster 
Wednesday,  May  6,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  oocuments  having  general 
applicability  and  legal  ettect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  publishec  u^oer 
50  tWes  pursuant  to  44  u  S  C   1 5 1 0 

The  Coat  y  f  eaerai  Regulations  .s  soio  by 
the  Supenntenbent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  o*  eacr  Aeek, 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclset  No  98-ANE-0§-AD:  Amendmeni 
39-10508.  AD  98-09-27] 

RIN  2120-AA64 

Airworthiness  Directives:  Rolls-Royce, 
pic  RB211  Trent  768  and  772  Series 
Turbotan  Engines 

AGENCY:  rf(i>Tf,:  A\  ia'ion 
Ai!:::,;.:Mr.iMor:    DO'i 

ACTION:  F,:;a:  rule;  request  for 
comments. 

SUMMARY:  rh:'^  amendment  adopts  a 
nt'w  airvv!in!:;ness  directive  (AD)  that  is 
applicable  \o  Rolls-Ruvce,  pic  RB211 
Trent  768  and  r"j  s(  nes  turbofan 
engines.  Thisacti    :;  requires  initial  and 
rt'!'f':';\  (-  v!^:ki;  >  iispectioii'.  of  thrust 
ruvtrser  lun^v  uii^s  and  attai  hnient  ribs 
for  cracks,  and.  if  net  esscir\ .  removal 
from  service  drii:  rej.iac.etrient  with 
serviceable  parts    This  amendment  is 
prompted  h\  aircraft  >  ertification  testing 
which  re-veaied  that  stresses  on  the 
t:.rus!  re\erser  huige  were  higher  than 
had  been  anticipated  during  engine 
certification   The  actioiis  specifiecJ  m 
this  .\D  are  intended  to  prevent  thrust 
reverser  hinge  failure,  possiblv  resuitint; 
in  liberation  of  the  thrust  reverser  cow! 
duct  from  the  engine  naielle,  v<.hi(,h 
could  result  in  impai  t  dTnat^e  !o  otru-r 
seciions  of  the  airc:raf' 
DATES:  Effective  .Ma\  1\     ImQh 

The  ;n(  orporatujn  bv  reference  of 
certain  publu.ations  listed  in  the 
regulations  is  approved  bv  the  Director 
of  the  Federal  Register  as  of  Ma\'  21 
199H 

Comments  for  \m  liision  in  the  R;.:m<; 
Docket  must  be  received  on  or  before 
July  6.  1998. 

ADDRESSES:  Submit  comments  in 

tripi.v,ate  ;u  i!ie  Federal  Aviation 


Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
09-AD,  12  NevkT  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  North  America,  Inc.,  2001  South 
Tibbs  Ave.,  Indianapolis,  IN  46241; 
telephone  (317)  230-3995,  fax  (317) 
230—4743.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlinttt   i     MA   or  at  the  Office  of  the 
Ft-oe'al  RewistHr,  "O''  Nc'-^h  Capitol 
-,-,..-•    \\\     v,,,:h  -;i>     VNashineton.DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  LawTence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299:  telephone  (781) 238-7176. 
fax  '^Hi    J-18--1Q9 

SUPPLEMENTARY  INFORMATION:  The  Civil 
.•AV:at;u::  .Authoritv  -{.AW.  which  is  the 
.i.^xsi  ■r:r:;r:ess  authori;\  for  the  United 


k; 


iTK 


notified  the 


FA.A  that  a:;  u::safe  i  onoi'ion  may  exist 
on  Roils-Rovce,  pu,  (R-K'  RB211  Trent 
768  and  772  series  turbofan  engines. 
The  C r,.\  advises  tiiat  tes* 
measurements  of  the  pv  ion  to  thrust 
reverser  cov\!  durt  hmi^e  ioads  revealed 
lower'than  expected  h;r,>je  lug  load 
carrying  capabiiit\    hi  the  event  of 
failure  of  one  of  the  thni<;'  r*-\  erser  cowl 
duct  hinges,  there  i>-  a  re(iui..ed  fatigue 
life  capability  on  ti:e  ao  a;  ent  hinge. 
This  could  lead  to  premature  failure  of 
the  thrust  reverser  cowl  duct  hinges, 
•■esulting  m  liberation  of  the  cowl  duct 
!rom  the  aircraft.  There  are  currently  no 
affected  engines  operated  on  aircraft  of 
' '  S   registrv.  This  .AD,  then,  is 
necessary  to  require  accomplishment  of 
the  required  actions  for  engines 
installed  on  aircraft  currently  of  foreign 
registry  that  mav  someday  be  imported 
into  the  U.S  .Accord mgiy,  the  FAA  has 
determined  that  notice  and  prior 
opportunity  for  comment  are 
unnecessary  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  davs  This  condition,  if  not 
corrected,  could  result  in  thrust  reverser 
hinge  failure,  possibly  resulting  in 


liberation  of^he  thrust  reverser  cowl 
duct  from  the  engine  nacelle,  which 
could  result  in  impact  damage  to  other 
sections  of  the  aircraft. 

R-R  has  issued  Service  Bulletin  (SB) 
No.  RB.211-78-B115,  Revision  1,  dated 
March  14,  1997,  that  specifies 
procedures  for  visual  inspections  of 
thrust  reverser  hinge  lugs  and 
attachment  ribs  for  cradts.  The  CAA 
classified  this  SB  as  mandatory  and 
issued  AD  008-03-97  in  order  to  assure 
the  airworthiness  of  these  engines  in  the 
UK. 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  initial  and 
rep)etitive  visual  inspections  of  thrust 
reverser  hinge  lugs  and  attachment  ribs 
for  cracks,  and,  if  necessary,  removal 
from  service  and  replacement  with 
serviceable  parts.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SB  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
pffprtivp  in  jps";  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
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111  tnpln..Jlu  tu  Ihu  d>Kl:c^-.  ^.t'ct-iiifU 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  w^ould  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adoptud  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 


muier  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  ofSubiects  in  14  (,KR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follow^ 

PART  3^     AIRWORTHINESS 
DIRECTlVtS 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhority:  49  U  S  C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-09-27     RoUs-Roycc.  pic:  Amendment 
3^10508.  Docket  98-ANE-09-AD. 

Applicability  Rolls-Royce,  pic  (R-R) 
RB211  Trent  768  and  772  series  turt»fan 
engines,  installed  on  but  not  limited  to  the 
Airbus  A330-341  and  A330-342  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 


alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  thrust  reverser  hinge  failure, 
possibly  resulting  in  liberation  of  the  thrust 
reverser  cowl  duct  from  the  engine  nacelle, 
which  could  result  in  impact  damage  to  other 
sections  of  the  aircraft,  accomplish  the 
following: 

(a)  Perform  initial  and  repetitive  visual 
inspections  of  thrust  reverser  hinge  lugs  and 
attachment  ribs  for  cracks,  and,  if  necessary, 
remove  from  service  and  replace  with 
serviceable  parts,  in  accordance  with  R-R 
Service  Bulletin  (SB)  No.  RB.211-7a-Bll5, 
Revision  1.  dated  March  14.  1997.  as  follows: 

(1)  Perform  the  initial  inspection  at  the 
earlier  of  the  following: 

(i)  250  hours  time  in  service  (TIS)  after  the 
effective  date  of  this  AD;  or 
(ii)  1.200  flight  cycles  since  new  (CSN). 

(2)  Thereafter,  perform  visual  inspections 
at  intervals  not  to  exceed  1,200  flight  cycles 
in  service  (QS)  since  last  inspection. 

(3)  If  thrust  reverser  hinge  lugs  or 
attachment  ribs  are  found  cracked,  remove 
from  service  and  replace  with  serviceable 
parts,  in  accordance  with  R-R  Service 
Bulletin  (SB)  No.  RB.211-78-B115.  Revision 
1,  dated  March  14.  1997 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  !nsf>ector.  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  2 11 97  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance  with  the 
following  R-R  SB: 


Document  No 


RB.211-78-B115  

Total  pages:  6. 


Pages 


1-6 


Revision 


Date 


March  14.  1997. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  S  U  S.C  352(a) 
and  1  CFR  part  51  Copies  may  be  obtained 
from  Rolls-Royce  North  America.  Inc  ,  2001 
South  Tibbs  Ave.,  Indianapolis.  IN  46241; 
telfiphone  (317)  230-3995.  fax  (317)  230- 
4743  Copies  may  be  inspected  at  the  FAA, 
Now  England  Region.  Office  of  the  Rogional 


Counsel,  12  New  England  Executive  Park. 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW..  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
May  21.  1996. 


Issued  in  Burlington,  Massachusetts,  on 
April  23,  1998 

irtv   1    ('..(rcii-»' 

Miiniiger,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Sen'ice. 

IFR  Doc.  98-11437  Filed  5-S-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No  97-ANE-2&-AD:  Amendment 
39-10496.  AD  98-09-15] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  Model  GE90-76B 
Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
(GE)  Model  GE90-76B  turbofan  engines. 
that  requires  reduced  life  limits  for 
certain  rotating  components  This 
amendment  is  prompted  by  the  results 
of  a  refined  life  analysis  performed  by 
the  manufacturer  which  revealed 
minimum  calculated  low  cycle  fatigue 
lives  lower  than  the  published  low  cycle 
fatigue  retirement  lives  for  certain 
rotating  components  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  low  cycle  fatigue  failure  of  a 
rotating  component  and  possibly  an 
uncontained  engine  failure. 
DATES:  Effective  lulv  6.  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  6,  1998. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Company 
Technical  Services,  Attention:  Leader 
for  distribution/microfilm,  10525 
Chester  Road.  Cincinnati,  OH  45215 
telephone  (513)  672-6400  Ext   114.  Fax 
(513)  672-8422.  This  information  may 
be  examined  at  the  F.^A,  .New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park, 
Burlington,  MA.  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
.STPet   NW    suite  "00  Washington,  DC, 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (781) 238-7192, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  .A 
proposal  to  amend  part  Jy  of  tiie  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  (GE)  Model  GE90-76B 
turbofan  engines  was  published  in  the 
Federal  Register  on  September  24,  1997 


(62  FR  49179).  That  action  proposed  to 
require  reduced  life  limits  for  certain 
rotating  components. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  supports  the  rule  as 
proposed. 

Since  publication  of  the  Notice  of 
.^Yoposed  Rulemaking  (NPRM),  GE  has 
provided  the  FAA  with  additional 
analysis  that  substantiates  the  original 
cyclic  life  for  the  stage  7  disks  (part 
numbers  350-000-656-0  and  350-000- 
657-0)  of  10,000  cycles.  These  disks  are 
exempted  from  this  AD  based  on  recent 
FAA  approval  of  GE's  refined  life 
analysis  substantiating  the  original 
cyclic  life  of  10.000  cycles  for  this 
engine  model  The  latest  revision  of  the 
GE90  Engine  Manual.  Chapter  05-11- 
00,  Life  Limits  001,  restored  the  stage  7 
disk  lives  for  the  model  to  10,000 
cycles. 

After  careful  re\  lew  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  am  operator  nor  increase  the  scope 
of  the  AD 

There  are  approximately  24  engines  of 
the  affected  design  in  the  worldwide 
fleet  The  manufacturer  has  advised  the 
FA.^  that  there  are  currently  no  engines 
installed  on  aircraft  of  U,S.  registry  that 
would  be  affected  by  this  AD.  Therefore, 
there  is  no  associated  cost  impact  on 
U.S.  operators  as  a  result  of  this  AD. 

The  F.\A  estimates  that  the  most 
representative  engines  will  have  3  of  the 
6  life-limited-reduced  components 
installed  Assuming  the  3  components 
are  the  High  Pressure  Compressor  Rotor 
(HPCRj  2-6  spool,  HPCR  CDP  seal,  and 
the  Low  Pressure  Turbine  cone  shaft 
and  that  the  parts  cost  is  proportional  to 
the  reduction  of  the  low  cycle  fatigue 
retirement  lives,  the  required  parts  will 
cost  approximately  $181,993  per  engine. 
Based  on  these  figures,  the  FAA 
estimates  that  if  an  engine  were 
imported  to  the  U.S..  the  total  cost 
impact  of  this  AD  would  be  $181,993 
per  engine. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  Febnjary  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  m  14  OR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [AmencJetf] 

2.  Section  :i^.l:i  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-09-1 5    General  Electric  Company: 

.\mendment  39-10496  Docket  No.  97- 
ANE-28-AD. 

Applicability:  General  Electric  Company 
(GE)  GE90-76B  Model  turbofan  engines, 
installed  on  but  not  limited  to  Boeing  777 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  v>rhether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owrner/op>erator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  prop>osed 
actions  to  address  it 
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Comphancv:  Required  as  indicated,  unless 
.Kxnmplished  previously 

To  prevent  a  low  cyrle  fatigue  failure  of  a 
rotating  component  and  possibly  an 
uncontained  engine  failure,  accomplish  the 
following: 

(a)  Remove  from  service  those  components 
listed  m  Table  1  of  GE90  Alert  Service 
Bulletin  (ASB)  No  72-A318.  dated  iune  27. 
1997.  (except  as  noted  in  paragraph  (b)  of  this 
AD)  and  replace  with  a  serviceable 
component,  pnor  to  exceeding  the  new  cyclic 
life  limits  established  in  paragraph  l.D.  (1)  of 
GE90  ASB  No   72-A318,  dated  |une  27.  1997 

(b)  GE  has  provided  the  FAA  with 
additional  analysts  that  substantiates  the 
original  cycle  life  for  the  stage  7  disks  (part 
numbers  35O-0OO-65&-0  and  350-000-657- 
0)  of  10.000  cycles.  These  disks  are  exempted 
from  this  AD  based  on  recent  FAA  approval 
of  CEs  refined  life  analysis  substantiating  the 
original  cycle  life  of  10.000  cycles  for  this 
engine  model. 

Note  2:  The  revised  component  life  limits 
noted  in  GE90  ASB  No.  72-A318.  dated  Iune 
27.  1997.  were  added  to  the  GE90  Engine 
Manual  Chapter  05-1 1-00.  Life  Limits  001. 
in  the  August  1,  1997.  revision  The  latest 
revision  of  the  GE90  Engine  Manual.  Chapter 
05-11-00.  Life  Limits  001.  restored  the  stage 
7  disk  lives  for  the  model  to  10,000  cycles. 

(c)  Except  as  provided  in  paragraph  (d)  of 
this  AO.  no  replacement  times  may  be 
approved  for  these  parts. 

(d)  An  alternative  method  of  compliance  or 
idjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  aircraft  to 
■  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(fl  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following  GE90 
ASB: 


at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW..  suite  700. 
Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
|uly6.  1998 

Issued  in  Burlington.  Massachusetts,  on 
April  20.  1998. 
(ay  ]■  Pardee. 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service 
IFR  Doc  98-11440  Filed  5-5-98;  8:45  ami 
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Document  No. 

Pages 

Date 

72-A318  

1-6 

June  27.  1997 

Total  Pages:  5. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Company  Technical 
Services.  Attention:  Leader  for  distribution/ 
microfilm.  10525  Chester  Road.  Cincinnati. 
OH  45215.  telephone  (513)  672-8400  Ext 
114,  Fax  (513)  672-8422.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region, 
Office  of  the  Regional  Counsel.  12  New 
England  Executive  Park.  Burlington,  MA;  or 
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14  Cf  R  Par^  39 

[Docket  Mo   9'  -NM    "JR  AC^    Arr>ondmenl 
39-10510    AD  9«  -09  29; 

RIN  2120    AA64 

Airworthiness  Directives    Boeing 
Mode!  74  7  400  Seoes  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  IX)T. 

action:  Final  rule. 


Engineer.  Systems  and  Equipment 
Branch.  ANM-130S,  FAA,  Seattle 
Aircrafl  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425) 227-2790; 
fax  (425)227-1181. 

supplemevaoy  information:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747—400  series  airplanes  vk^as 
published  in  the  Federal  Re^i.ster  on 
November  25.  1997  \iiZ  FK  h^r^bi  That 
action  proposed  to  require  removal  and 
reconfiguration  of  the  battery  grounds  of 
the  auxiliary  pov^er  unit  (APU). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  that  requires 
removal  and  reconfiguration  of  the 
battery  grounds  of  the  auxiliary  power 
unit  (APU).  This  amendment  is 
prompted  by  reports  of  smoke  or  fire 
coming  from  the  APU  due  to  battery 
grounds  that  were  not  installed  or 
maintained  properly.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  overheating  and  heat  damage  of 
the  APU  battery  grounds  due  to 
improper  installation  of  the  APU  battery 
ground,  which  could  result  in  heat 
damage  and  consequent  smoke  or  fire 
on  the  airplane. 
DATES:  Effective  June  10,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  10. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW  .  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forrest  Keller,  Senior  Aerospace 


Support  for  the  Proposal 

One  commenter  supports  the 

proposal 

Request  lo  Extend  the  Compliance 
Time 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  proposed 
compliance  time  be  extended  to  allow 
the  modification  to  be  accomplished 
within  12  months,  rather  than  6  months. 
This  ATA  member  operates  the  lan^est 
number  of  U.S. -registered  747^00 
airplanes.  The  ATA  member  claims  that 
such  an  extension  is  warranted  in  light 
of  the  amount  of  lime  required  for 
preparation  and  accomplishment  of  the 
actions  required  by  this  proposed  AD, 
and  in  light  of  the  results  of  inspections 
to  detect  discrepancies  of  the  APU 
battery  grounds  performed  subsequent 
to  receipt  of  and  in  accordance  with 
Boeing  telex  M-7240-96-0927,  dated 
May  24,  1996.  The  ATA  member 
maintains  that  the  results  of  this 
inspection  indicated  that  the  APU 
grounds  on  its  airplanes  that  are  the 
subject  of  the  unsafe  condition  of  this 
proposed  AD  were  retorqued  and  found 
to  be  free  of  discrepancies. 

The  FAA  concurs  with  the 
commenter's  request  to  extend  the 
compliance  time  from  6  months  to  12 
months.  In  light  of  the  information 
presented  by  the  commenter,  the  FAA 
finds  that  such  an  extension  will  allow 
the  modification  to  be  performed  with 
minimal  effect  on  the  maintenance 
schedule  and  no  adverse  effect  on 
safety.  Paragraph  (a)  of  the  final  rule  has 
been  revised  to  specify  a  compliance 
time  of  12  months. 
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Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Ck)5f  Impact 

There  are  approximately  359 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
26  airplanes  of  U.S.  registry  will  be 
affected  by  this  .A.D,  that  it  will  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  Si  .325  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  onU.S  operators  is 
estimated  to  be  $59,410,  or  $2,285  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certifv'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034'  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  addresses. 


List  ofSubiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

98-09-29    Boeing:  Amendment  39-10510. 
Docket  97-NM-I38-AD. 
Applicability:  Model  747—400  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  747-24A2214,  dated  June  19,  1997: 
certificated  in  any  categor>'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  piaragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b> 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  auxihary  power  unit  (APU) 
from  overheat  and  heat  damage  due  to  an 
improperly  installed/maintained  APU  battery 
ground,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  reconfigure  the  APU  battery 
grounds  to  a  dual-direct  ground,  single-lug 
configuration,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-24A2214,  dated 
June  19,  1997 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACXD).  Operators 
shall  submit  their  requests  through  an 
appropnate  F.VA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
24A2214,  dated  June  19. 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
June  10,  1998. 

Issued  in  Renton,  Washington,  on  April  24, 
1998 

Gary  L.  Klllion. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-11562  Filed  5-S-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Aammistration 
14  CFR  Part  39 

[Docket  No   97-NM-19&-AD,  ArT(enQn>ent 
39-10513.  AD  98-10-02] 

R!N2120~AA&4 

Airworthiness  Di'-ectives    British 
Aerospace  iJetstrearr.j  Moae!  4101 
Airpianes 

AGENCr   Federal  Aviation 
AQminislration.  IX)T. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 
requires  replacement  of  certain  wheel 
tie  bolts  with  new  bolts;  and  placing  a 
life  limit  on  these  wheel  tie  bolts.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  metal  fatigue  failure  of  the 
wheel  tie  bolts,  which  could  result  in  a 
tire  burst  or  loss  of  the  main  wheel/tire 
assembly,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  June  10,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  10, 
1998. 
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ADDRESSES.   1  .'lu  ifr\  ill:  inluniia'iija 
refcri'iK  e<l  in  this  AD  rnay  be  obtained 
from  AI(R)  American  Support.  Inc.. 
13850  Mclearen  Road,  Herndon. 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SVV..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW  .  suite  700.  Washington.  DC. 
FOn  FURTHER  INFORMATION  CONTACT: 
Norman  B  Martenson.  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW  ,  Renton,  Washington 
9805.S-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPt-EMCNTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  (letstream)  Model  4101 
airplanes  was  published  in  the  Federal 
Register  on  February  23.  1998  (63  FR 
8881)  That  action  proposed  to  require 
replacement  of  certain  wheel  tie  bolts 
with  new  bolts;  and  placing  a  life  limit 
on  these  wheel  tie  bolts 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identiTied.  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD;  however,  wheel  tie  bolls  must  be 
removed  and  reinstalled  during  each 
tire  change,  therefore  no  additional 
work  hours  would  be  required  as  a 
result  of  this  AD.  Required  parts  will  be 
supplied  by  the  manufacturer  at  no 
charge.  Based  on  this  information,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  negligible. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


i:  iiiiMuu  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  i  (  k  i  in  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 
Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows 

PAH'  J'*    Airworthiness 

DIRFCTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autho^^^  ^^  i    S  C  106(g).  40113.  44701. 

§39.13     [A.TMnsiled] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-10-02     British  Aerosjid. .   Kc^n.iidl 
Aircraft  IFormerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited):  Amendment  39- 
10513.  Docket  97-NM-199-AD. 
Applicability:  Jetstream  Model  4101 
airplanes  equipped  with  main  wheels  having 
part  number  (P/N)  AHA1837,  certificated  in 
any  category. 

Note  1.  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  ^o  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  prof)osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  metal  fatigue  failure  of  the 
wheel  tie  bolts,  which  could  result  in  a  tire 
burst  or  loss  of  the  main  wheel/tire  assembly, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  At  the  next  tire  change  after  the 
effective  date  of  this  AD,  remove  main  wheel 
tie  bolts  having  P/N  BAC-B30M516 
(DSR452&-1216).  and  replace  them  with  new 
tie  bolts  in  accordance  with  (etstream  Service 
Bulletin  )41-32-058,  dated  May  9.  1997. 
Repeat  this  replacement  thereafter  at  every 
fifth  tire  change 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insp>ector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-ne. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-ne. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(d)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Service  Bulletin  141-32-058, 
dated  May  9. 1997.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  AI(R)  American  Suppwrt,  Inc.. 
13850  Mclearen  Road.  Herndon,  Virginia 
20171.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  002-05-97. 

(e)  This  amendment  becomes  effective  on 
June  10,  1998 

Issued  in  Renton,  Washington,  on  April  28, 
1998 

John  |.  Hickey . 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
!FR  Doc  98-11809  Filed  5-5-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  270 

[Docket  No.  970822201-7202-00] 

Procedures  for  the  Evaluation  of 
Energy-related  Inventions;  Removal  of 
Regulations 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Final  rule. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST)  is 
terminating  the  current  NIST  program 
which  evaluated  inventions  as  a  service 
to  the  Department  of  Energy's  (DOE) 
Energy-Related  Inventions  Program 
(ERIP).  During  the  twenty-plus  years  of 
the  evaluation  program's  existence, 
NIST  transmitted  recommendations 
based  on  its  evaluations  to  the 
Department  of  Energy,  which  used  the 
recommendations  in  its  decision- 
making for  DOE's  award  of  grants  to 
inventors  and  small  businesses  for 
further  development  of  the  NIST- 
recommended  inventions 

The  Department  of  Energy  will 
continue  the  Energy  Related  Inventions 
Program  with  a  newly  designed 
evaluation  process  consistent  with  a 
competitive  procurement.  The  DOE  has 
renamed  ERIP  as  part  of  the  DOE- 
operated  Inventions  and  Innovation 
Program.  IX3E  will  issue  a  solicitation 
for  proposals  to  be  evaluated  by  DOE 
under  the  new  program,  beginning  on 
May  1.  1998 

Since  DOE  will  nou  f)ru(.ess 
evaluations  through  a  competitive 
procurement  and  since  evaluations 
made  by  NIST  under  15  CFR  part  270 
will  no  longer  be  used  in  the  award 
selection  process,  there  is  no  function 
for  the  NIST  Energy-Related  Invention 
Evaluation  Program  to  perform,  and  the 
NIST  evaluation  program  is  being 
terminated. 

effective  date:  May  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  E.  McCa't)e  at  telephone  number 
(301) 975-5504. 

SUPPLEMENTARY  INFORMATION:  Title  15 
part  ^7u  of  the  Code  ot  Federal 
Regulations  prescribes  procedures  for 
the  evaluation  of  energy-related 
inventions.  These  procedures  were 
issued  in  1976  to  partially  implement 
section  14  of  the  Federal  Non-nuclear 
Energy  Research  and  Development  Act 
of  1974,  Pub.  L.  93-577  (codified  as 
amended  at  42  U.S.C.  5901,  et  seq. 
hereinafter  referred  to  as  the  Act).  The 


Act  established  a  comprehensive 
national  program  for  research  and 
development  of  all  potentially  beneficial 
energy  sources  and  utilization 
technologies.  Section  14  of  the  Act 
directed  the  National  Bureau  of 
Standards  (now  the  National  Institute  of 
Standards  and  Technology)  to  give 
particular  attention  to  the  evaluation  of 
all  promising  energy-related  inventions, 
especially  those  submitted  by 
individual  inventors  and  small 
companies  for  the  purpose  of  obtaining 
direct  grants  from  the  Administrator  of 
the  Energy  Research  and  Development 
Administration  which  was  later 
incorporated  into  the  Department  of 
Energy. 

Since  1975  NIST  has  been  providing 
the  prescribed  evaluation  services  to  the 
Department  of  Energy,  which  has 
overall  management  and  budgetar)- 
responsibility  for  the  Energy-Related 
Inventions  Program  (ERIP).  NIST  has 
completed  all  processing  for  the  33.430 
requests  for  evaluation  which  were 
received  on  or  before  August  2.  1997. 
Evaluation  was  not  performed  for 
requests  received  after  that  date. 

Of  the  evaluation  requests  received  or. 
or  before  August  2.  1997.  17.482  were 
not  accepted  for  evaluation,  largely  due 
to  inadequate  documentation,  obvious 
technical  flaws  in  projected  invention 
operation,  or  insufficient  enei:gy 
relation.  Of  the  15.948  accepted.  14,239 
were  rejected  in  a  first-stage  evaluation, 
which  included  commentary  generally 
by  at  least  two  consultants,  usually  for 
lack  of  competitive  advantage.  Of  the 
1709  remaining  (not  rejected  in  the  first 
stage)  741  were  recommended  for  DOE 
support.  The  continuous  multi-stage 
evaluation  process  yielded,  on  average, 
two  to  three  recommendations  per 
month.  For  each  of  the  15,207  cases 
which  were  not  recommended,  a  report 
was  provided  to  the  inventor 
commenting  on  the  technology  and 
giving  reasons  why  DOE  support  was 
not  warranted. 

The  DOE  will  continue  to  evaluate 
inventions  under  its  new  Inventions  and 
Innovation  Program.  DOE  has  issued  a 
solicitation  for  proposals  to  be  evaluated 
under  the  new  program  beginning  on 
May  1.  1998. 

NIST  finds  good  cause  to  issue  this 
nile  in  final  without  opportunity  for 
notice  and  comment  and  delayed 
effective  date  because  those  procedures 
are  uimecessary  pursuant  to  5  U.S.C. 
553(b)(B)  and  5  U.S.C.  553(d)(3).  since 
the  Department  of  Energy  is  continuing 
the  program  in  its  entirety. 


Executive  Order  12866 

It  has  been  determined  that  this  Rule 
is  "not  significant"  under  section  3(f)  of 
E.O.  12866. 

List  of  Subjects  inl5  CFR  Part  270 

Energy,  Inventions  and  patents. 

Accordingly,  under  the  authority  of 
15  U.S.C.  271  et  seq.,  part  270  is 
removed  from  Title  15  of  the  Code  of 
Federal  Regulations. 

Dated:  April  30.  1998. 
Robert  E.  Hebner. 
Acting  Deputy  Director 
IFR  Doc.  98-12043  Filed  5-5-98;  8:45  am] 

BILLMO  CODE  36tfr-1S-M 

DEPARTMENT  C'P  COMMERCE 

National  Oceanic  anc  A!rr-,osD'"eric 
Administration^ 

15  CFR  Pan  ot 

[Docket  No  9707251  7&-8087 -02] 

RIN  0646-JVKC'4 

Policies  and  Procedures  Re^aronc 
Use  of  the  NOAA  Space- Basec  Data 
Collection  Systems 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
issuing  a  final  rule  that  revises  its 
policies  and  procedures  for  authorizing 
the  use  of  its  space-based  Data 
Collection  Systems  (DCS)  which  operate 
on  NOAA's  Geostationary  Operational 
Environmental  SateUites  (GOES)  and 
Polar-orbiting  Operational 
Environmental  SateUites  (POES).  This 
final  rule  revises  the  ciurent  policy  on 
the  use  of  the  GOES  DCS,  and 
formalizes  a  new  policy  for  the  use  of 
the  Argos  Data  Collection  and  Location 
System  (Argos  DCS)  which  flies  on  the 
POES.  The  rule  harmonizes,  as  much  as 
practicable,  the  system  use  policies  for 
the  two  systems,  which  in  the  past  have 
been  disparate.  The  fundamental 
principle  underlying  this  rule  is  that  the 
Government  will  not  allow  its  space- 
based  DCS  to  be  used  where  there  are 
commercial  space-based  services 
available  that  fulfill  users'  requirements. 
DATES:  Effective  June  5,  1998. 
ADDRESSES:  Send  comments  on  the 
collection  information  to  Dane  Clark. 
NOAA,  National  Environmental 
Satellite,  Data,  and  Information  Service. 
Direct  Services  Division  (E/SP3).  4700 
Silver  Hill  Road,  Stop  9909,  Room  3320, 
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Washington.  EX:  20223-9909,  and  to  the 
Office  of  Management  and  Budget 
(OMB)  at  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Washington. 
DC  20503  (Attention:  NOAA  I>esk 
Officer) 

FOR  FURTHER  INFORMATION  CONTACT: 
Dane  Clark  at  (301)  457-5681.  e-mail: 
satinfodnesdis.noaa.gov;  or  Kira 
Alvarez  at  (301)  713-0053.  e-mail: 
Kira  Alvarez@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  Fof 
general  background  on  NOAA's  Data 
Collection  Systems  (Argos  DCS  and 
GOES  DCS),  please  refer  to  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  September  9.  1997, 
at  62  FR  47388. 

In  1996.  NOAA  recognized  that  a 
commercial  industry  was  starting  to 
emerge  in  the  area  of  data  collection  and 
location  services  (e.g..  Mobile  Space 
Services)  Guided  by  the  U.S. 
Governments  long-standing  policy 
against  competing  with  the  private 
sector,  NOAA,  in  October  8,  1996.  (61 
FR  52775).  announced  that  it  would  no 
longer  promote  the  use  of  the  Argos  DCS 
for  commercial  non-environmental 
applications  NOAA.  moreover,  has 
been  eager  to  explore  new  opportunities 
for  meeting  mission  requirements  that 
are  presented  by  the  development  of 
private  space-based  DCS  To  explore 
these  opportunities.  NOAA  initiated  a 
dialogue  among  users  of  the  systems 
and  both  public  and  private  sector 
service  providers  by  hosting  a  public 
meeting  in  December  1996.  This 
meeting  brought  together  more  than  100 
individuals  representing  current  and 
planned  space-based  data  collection 
service  providers  and  users  to  present, 
discuss  and  document  pertinent 
information  necessary  to  reevaluate  and 
reexamine  government  practice  and 

policy. 

As  demonstrated  at  the  public 
meeting,  there  are  operational  and  soon- 
to-be  operational  commercial  EXZS. 
However,  the  government  users  of  the 
current  NOAAprovided  systems  require 
an  established  operational  capability 
that  meets  users'  requirements  from  the 
private  sector  service  providers  before 
contemplating  a  change  away  from  these 
government-provided  systems.  Based  on 
the  representations,  both  oral  and 
written,  made  at  the  public  meeting,  the 
commercial  providers  are  currently 
unable  to  provide  such  a  capability  to 
the  vast  majority  of  government  users. 
Consequently,  there  is  still  a  need  for 
the  Government  to  provide  a  space- 
based  data  collection  system  for 
government  use  until  such  a  time  as  the 
government's  requirements  can  be  met 
by  the  commercial  sector.  However. 


given  the  evolving  state  of  the 
commercial  industry,  government  users 
must  take  into  account  the  progress  and 
development  of  these  commercial 
systems.  As  a  result,  any  new  system 
use  policy  should  be  focused  on 
meeting  the  requirements  of  the 
government  users,  while  also 
encouraging  them  to  canvass  the 
commercial  marketplace  on  a  periodic 

basis. 

The  participants  expressed  interest  in 
the  issuance  of  new  consolidated 
regulations  that  clarify  the  system  use 
policies  for  the  Argos  DCS  and  the 
GOES  DCS  and  that  build  in  the 
incentive  to  investigate  the 
opportunities  available  from  the  private 
sector.  The  participants  indicated  that 
new  regulations  establishing  a  clear  set 
of  criteria  for  allowing  access  to  the 
government  systems  would  accord  them 
the  predictability  and  transparency 
necessary  to  make  rational  business 
docisions. 

On  September  9.  1997.  (62  FR  47388). 
NOAA  published  a  proposed  rule  in  the 
Federal  Ragister.  Comments  on  the 
proposed  rule  were  invited  through 
November  10.  1997.  A  total  of  eight 
letters  of  comment  on  the  proposed  rule 
were  received. 

Response  to  Comments 

Comment  1  The  statements  in  the 
notice  of  proposed  rulemaking  that 
commercial  providers  are  currently 
unable  to  provide  a  demonstrated 
operational  capability  to  the  vast 
majority  of  government  users  and  that 
consequently,  there  is  still  a  need  for  the 
Government  to  provide  a  DCS  for 
government  use  until  such  time  as  the 
Government's  requirements  can  be  met 
by  the  commercial  sector,  are 
categorically  incorrect. 

Response:  NOAA  has  determined  that 
there  is  still  a  need  for  the  Government 
to  provide  a  space-based  DCS.  This 
determination  was  made  with  the 
consultation  of  a  U.S.  Government 
(USG)  users  group,  which  advised 
NOAA  on  the  government  requirements 
for  space-based  DCS.  These  government 
agencies  determined  their  own  current 
and  future  requirements  and  then 
conveyed  the  same  to  NOAA.  NOAA 
and  the  user  group  assessed  the 
commercial  alternatives  available  and 
compared  them  with  the  existing 
government  services  and  determined 
that  no  commercial  service  currently 
available  had  the  requisite  demonstrated 
operational  capability  to  meet  all  of  the 
USG  user  requirements.  Nonetheless, 
this  rulemaking  serves  notice  that  this 
situation  will  not  be  indefinite  and 
viable  commercial  space-based 
alternatives  may  eventually  obviate  the 


need  for  NOAA  to  op)erate  its  own 
space-based  DCS. 

Comment  2  The  1991  U.S.  >pac8 
Policy  encouraging  U.S.  agencies  to 
promote  access  to  excess  U.S.  space- 
based  assets  is  "outdated  and  no  longer 
apphcable." 

Response:  NOAA  agrees,  and  in  this 
regard,  announced  in  the  Federal 
Register  on  October  8,  1996.  (61  FR 
52775),  that  it  was  no  longer  promoting 
commercial  use  of  the  Argos  System. 

Comment  3:  A  major  point  of 
contention  is  the  degree  to  which 
particular  applications  are  conducted 
for  environmental  protection  versus 
economic  considerations.  NOAA  must 
recognize  that  certain  applications  may 
serve  both  purposes  What  is  the 
definition  of  cost-effectiveness i*  Full 
cost  accounting  should  be  used, 
including  the  full  cost  of  providing  the 
NOAA  DCS  service.  NOAA  should  not 
use  user  switching  costs  in  this 
assessment. 

Response:  Cost-effectiveness  is  only  a 
valid  criterion  to  be  considered  in  the 
case  of  government  agencies. 
Furthermore,  it  is  the  individual  agency 
that  determines  what  is  cost-effec:tive  for 
their  particular  agency,  as  a  user  of  the 
system.  It  is  not  a  valid  consideration 
for  non-govemmentai  entities 
Moreover,  for  non-yovemmental 
entities,  not  only  must  the  use  be 
environmental,  but  there  is  the 
additional  criterion  that  there  must  be 
government  interest  in  the  collection  of 

the  data 

Comment  4  In  section  911.1.  Purpose. 
change  the  italicized  language:  "The 
regulations  are  intended  to  facilitate  the 
collection  of  environmental  data  as  well 
as  other  such  data  which  the 
Government  is  interested  in  collecting, 
while  at  the  same  time  not 
disadvantaging  the  development  of  the 
commercial  space-based  senices  in  this 
sector."  The  following  is  proposed  as  a 
replacement:  "The  regulations  are 
intended  to  facilitate  the  collection  of 
environmental  data  as  well  as  other 
such  data  which  the  Government  is 
interested  in  collecting,  and  to  allow  for 
the  use  of  commercial  space-based 
services  w/iere  possible  while  precluding 
all  direct  or  indirect  government 
competition  with  such  services." 

Response:  The  proposed  change  is 
inaccurate  because  it  implies  that 
NOAA  has  the  authority  to  disallow  the 
use  of  commercial  services  by  other 
USG  agencies.  Moreover.  NOAA  has  not 
taken  any  steps  to  discourage  the  use  of 
commercial  services.  However,  the 
language  will  be  changed  to  clarify 
NOAA's  position  as  follows: 

"The  regulations  are  intended  to 
facilitate  the  collection  of 
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environmental  data  as  well  as  other 

such  data  which  the  Government  is 
interested  in  collecting  In  those 
instances  where  space-based 
commercial  systems  do  not  meet  users' 
requirements,  the  intent  is  to  not 
disadvantage  the  development  of  the 
commercial  space-based  services  in  this 
sector." 

Comment  5  "The  revised  regulations 
should  explicitly  state  that  all  non- 
government users  of  government 
spectrum  must  be  licensed  by  the 
Federal  Communications  Commission 
(P'CC)  This  NQ.\A  must  include  as  an 
integral  part  of  its  review  and  approval 
process  for  Argos  System  use 
certification  that  the  candidate  user  of 
An^os  has  met  these  requirements." 

Piesponse  While  an  explicit  statement 
in  the  regulations  that  non-government 
users  subject  to  U.S.  junsdiction  must 
be  licensed  by  the  FCC  is  appropriate. 
It  would  be  inconsistent  with 
Administration  regulatory  policy  to 
include  a  certification  requirement 
pertaining  to  FCC  licen.se  procedures 
that  essentially  duplicates  existing 
requirements.  However,  it  should  be 
noted  that  System  Use  Agreements  will 
include  an  obligation  that  users  must 
obtain  authorization  from  the 
appropriate  national  agencies,  in  the 
case  of  the  United  States — the  FCC.  to 
transmit  on  the  assigned  frequencies 
and  to  comply  with  all  applicable 
national  telecommunications  laws  and 
regulations. 

Comment  6:  NQ.\A  should  set  up  a 
vetting  process  similar  to  the  FCC's, 
which  includes  the  publication  at 
designated  intervals,  of  a  Request  for 
Information  in  the  Commerce  Business 
Daily,  that  would  include  the  details  of 
user  requests  since  the  previous  notice, 
and  would  allow  for  timely  comment  by 
commercial  providers  before  the  signing 
of  any  agreements 

Response:  Requiring  the  completion 
of  such  an  administrative  process  before 
allowing  access  to  the  NOAA  DCS 
would  create  an  unfair  burden  on 
potential  users  and,  in  some  cases 
would  interfere  with  the  ability  of 
certain  users  to  have  timely  access  to 
data  which  may  be  mission  critical. 
I  nder  the  USG's  current  regulatory 
reform  program,  any  new  regulatory 
burdens  on  the  public  must  be  kept  to 
the  minimum  necessary  to  achieve  the 
stated  goal  and  this  proposed 
administrative  process  would  clearly  be 
contrary  to  this  policy. 

Comment  7  The  scope  of  the 
regulations  is  too  narrow  and  these 
regulations  should  be  applicable 
globally.  As  a  result,  include  in  §911.2, 
Scope,  the  following  language: 
"regardless  of  whether  an  applicant  is 


subject  to  the  jurisdiction  and  control  of 
the  United  States." 

Response  This  proposed  statement 
overreaches  the  territorial  jurisdiction  of 

the  United  States,  and  as  such  is 
inappropriate   However.  NOAA  agrees 
with  the  observation  that  the  .\rgos  DCS 
is  a  global  system  which  should  be 
operated  under  a  consistent  and 
uniform  set  of  globallv  applicable  rules. 
,\s  a  result,  the  .^^gos  Operations 
Committee  has  adopted  these 
regulations  as  part  of  the  governing 
rules  for  the  system 

Comment  8  I'nder  which  category  of 
users  would  international  government 
users  fall? 

Response  International  government 
users  would  fall  under  the  definition  of 
government  users 

Comment  9  "Government  Interest"  is 
defined  too  ambiguously. 

Response  By  necessity,  this 
definition  is  broad   It  would  be 
impractical  to  give  the  exhaustive  list  of 
the  relevant  missions  of  all  government 
agencies  that  utilize  these  data  for 
operational  and  research  purposes 

Comment  10  The  definitions  o' 
"Environmental  Data,  '  "Environ.niental 
Protection  Data,  '  and    Environmental 
Measurement  Data"  are  too  broad.  In 
addition,  the  definitions  of 

Environmental  Measurement  Data 
and  "Environmental  Protection  Data" 
should  include  the  following  statement: 
"It  is  recognized  that  in  many  cases, 
commercial  services  ma\  be  available 
that  adequately  address  user 
requirements  and  that  these  user  needs 
may  be  motivated  by  reasons  in  addition 
to  environmental-related  concerns. 
Instances  of  such  cases  will  be  viewed 
as  non-environm.entai  applications  for 
the  purposes  of  these  regulations." 

Response:  These  definitions 
accurately  reflect  the  environmental 
stewardship  mission  requirements  of 
the  primary  USG  agencies  for  which 
these  systems  are  operated  And  because 
these  systems  are  pnmaniv  operated  for 
environmental  purposes,  these 
definitions  serve  as  a  primary 
justification  for  use  of  the  system. 
However,  we  do  understand  the 
concerns  expressed  in  the  comment. 
and  that  is  why  N'O.A.A  also  requires 
that,  for  non-governmental  use  of  the 
system,  the  user  show  that  there  is  a 
government  interest  in  the  collection  of 
the  data  We  note,  though,  that  the 
statement  of  policy  proposed  in  the 
comment  is  inappropriate  in  the 
definition  section  of  a  regulation.  Such 
a  statement,  moreover,  concerns  the  use 
of  the  system  for  cost-effective  purposes, 
and  as  we  noted  in  comment  3  above, 
except  in  the  case  of  government 
agencies,  cost-effectiveness  is  not  an 


appropriate  consideration  for  potential 
users  of  the  system.  We  feel  that  the 
operative  sections  of  the  regulations 
already  take  into  account  the  concerns 
expressed  in  the  commenter's  proposed 
statement. 

Comment  11:  h  is  unclear  what  types 
of  events  fall  under  the  definition  of 
Episodic  Use.  Please  clarify  with 
examples. 

Response:  NOAA  agrees,  and  as  a 
result,  examples  of  such  uses  have  been 
added  to  the  final  rule.  These  examples 
include:  Arctic  exp>editions  and 
scientific  campaigns  into  remote  areas, 
which  represent  events  in  which  there 
is  a  significant  possibility  for  the  loss  of 
life. 

Comment  12:  Who  decides  whether 
there  are  commercial  services  that  meet 
the  users'  requirements?  How  will 
NOAA  validate  user  requirements? 

Response:  Users  determine  whether 
there  are  commercial  space-based 
services  that  meet  their  program's 
reqiiirements.  Not  only  are  the  users 
asked  to  provide  the  reasons  why  they 
have  determined  that  they  need  to  use 
the  Argos  System,  but  they  must  also 
certify  that  there  are  no  commercial 
space-based  services  which  meet  their 
requirements. 

Comment  13:  Why  was  an 
explanation  of  the  factors  of  the  users' 
requirements  that  may  not  be  met  by 
commercial  space-based  services 
included  in  the  preamble,  but  not  in  the 
actual  proposed  rule' 

Response:  NOAA  agrees  that  the 
factors  should  be  included  in  the  text  of 
the  rule;  as  a  result,  these  factors  have 
now  been  incorporated  into  §91 1.4(b). 

Comment  14:  The  reduction  In  non- 
environmental  use  of  the  system,  while 
"well  intended,  *  •  •  fails  to  address 
the  real  issue  that,  in  the  majority  of 
cases,  non-environmental  user 
requirements  can  be  met  by  commercial 
providers" 

Response:  We  reiterate  the  fact  that 
the  primary  requirement  for  use  of  the 
system  is  that  there  be  no  commercial 
space-based  services  which  meet  the 
users'  requirements.  Only  after  a  user 
has  determined  that  fact,  and  certified  to 
it.  will  NOAA  apply  the  other  criteria  to 
determine  if  they  are  qualified  to  use  the 
system.  For  non-en vironmenjal  use  of 
the  system  there  are  only  two  instances 
where  use  of  the  system  is  allowed:  (1) 
For  episodic  uses,  where  there  is  the 
significant  possibility  of  loss  of  life, 
which  is  consonant  with  NOAA's  (and 
all  USG  agencies'  inherent)  public  safety 
mission(s);  and  (2)  for  government  users 
and  non-profit  users  where  there  is  a 
governmental  interest.  For  government 
users  there  may  be  instances  where  the 
use  of  commercial  services  is  not 
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appropriate  due  to  the  sensitive  nature 
of  the  applications  (such  as  for  national 
security  or  law  enforcement  purposes); 
however,  this  is  a  determination  made 
by  the  individual  agency,  not  NOAA. 

As  we  have  stated  previously,  NOAA 
will  monitor  the  commercial  sector  to 
determine  whether  they  are  developing 
and  implementing  the  necessary 
capabilities.  We  encourage  service 
providers  to  continue  to  interact  with 
NOAA  and  keep  us  informed  of  their 
progress.  We  are  committed  to 
facilitating  government-industry 
interface  and  dialogue.  In  fact  we  are 
already  aware  of  several  government 
agencies  that  are  testing  and  using 
commercial  space-based  services. 

Comment  15:  All  agreements  for  non- 
governmental, non-environmental  use 
should  be  terminated  upon  publication 
of  a  final  rule  and  no  new  non- 
governmental, non-environmental  use 
agreements  should  be  signed  from  this 
point  forward. 

Response:  NOAA  cannot  arbitrarily 
terminate  all  non-governmental,  non- 
environmental  agreements  upon 
publication  of  the  final  rule.  However, 
we  have  stated  previously  that  such 
agreements  will  not  be  renewed  and 
will  terminate  upon  expiration.  We  have 
also  stated  previously  that  no  new  non- 
governmental, non-environmental 
agreements  will  be  approved,  with  the 
exception  of  those  for  episodic  use, 
which  are  consonant  with  our  public 
safety  mission 

Comment  16:  Section  911.7(a)  should 
be  amended;  the  following  language 
should  be  included  at  the  end: 
"However,  the  existence  of  viable 
commen;ial  space-based  alternatives 
may  eventually  obviate  the  need  for 
NOAA  to  operate  its  own  satellite-based 
DCS  • 

Response:  NOAA  agrees  that  it  must 
convey  a  strong  signal  that  it  is 
determined  not  to  compete  with  viable 
commercial  providers  of  space-based 
DCS  services.  NOAA  has  incorporated 
the  suggested  language,  with  a  slight 
modification;  §91 1.7(a)  now  reads; 
"NOAA  expects  to  continue  to  operate 
DCS  on  Its  geostationary  and  polar- 
orbiting  satellites,  subject  to  the 
availability  of  future  appropriations. 
However,  viable  commercial  space- 
based  alternatives  may  eventually 
obviate  the  need  for  NOAA  to  operate 
its  own  space-based  DCS  " 

Comment  17  What  is  the  reasoning 
behind  limiting  non-environment  users 
to  5  percent  of  the  terminals  in  use  for 
the  Argos  DCS.  With  the  expected 
decline  in  users,  the  non-environment 
users  will  continually  need  to  remove 
terminals  from  the  system.  What  will  be 
the  selection  process  in  removing  those 


terminals  (which  users  will  be 
impacted)?  the  existing  limit  has  never 
created  a  problem  for  the  operation  of 
the  system. 

Response:  NOAA  established  these 
systems  to  further  its  environmental 
stewardship  responsibilities.  Moreover, 
the  radio  spectrum  frequencies  within 
which  these  systems  operate  are 
allocated  primarily  for  environmental 
use.  Thus  by  strictly  limiting  the 
nonenvironmental  use  of  the  system  to 
5  percent  of  total  system  use,  the 
integrity  of  the  use  of  the  allocated 
frequencies  is  maintained,  while  also 
accomplishing  the  additional  goal  of  not 
competing  unfairly  with  the  private 
sector. 

In  accordance  with  this  rule,  cxirrent 
non-govemmental.  non-episodic,  non- 
environmental  agreements  will  not  be 
renewed.  Terminals  operating  under 
expired  agreements  should  be 
deactivated  at  the  end  of  the  current 
agreement.  Since  any  remaining  non- 
environmental  uses  of  the  system  will 
only  be  approved  for  one  year  terms, 
this  will  allow  for  an  orderly  decrease 
in  the  non-environmental  use  of  the 
system. 

Comment  18:  There  is  concern  that 
the  statement:  "The  fundamental 
principle  underlying  these  regulations  is 
that  the  Government  will  not  allow  its 
space-based  DCS  to  be  used  where  there 
are  commercial  services  available  that 
fulfill  the  users'  requirements", 
indicates  not  only  that  users  will  have 
to  convert  to  commercial  services  when/ 
where  available,  but  also  an  eventual 
retreat  by  the  Government  from 
providing  a  data  collection  service 
without  a  definite  discussion  of  how 
and  when  that  would  happen. 

Response:  Government  user 
requirements  will  continue  to  dictate 
which  instruments  fiy  on  government 
assets.  Moreover,  it  is  inappropriate  for 
the  Government  to  compete  unfairly 
with  the  private  sector.  At  this  point  in 
time.  NOAA.  in  consultation  with 
government  users,  has  determined  that 
there  are  no  commercial  providers  of 
space-based  services  that  can  meet  the 
government's  needs,  and  so  the 
Government  will  continue  to  operate  its 
own  systems.  While  this  rulemaking 
serves  notice  that  this  situation  will  not 
be  indefinite,  it  is  impossible  given  the 
state  of  development  in  the  commercial 
marketplace  to  determine  with  any 
accuracy  when  or  how  the  full 
transition  to  the  private  sector  will  take 
place.  When  such  a  transition  is 
warranted.  NOAA  will  provide,  to  the 
maximum  extent  practicable,  advance 
notice  to  the  affected  users  to  allow  for 
an  orderly  transition." 


Comment  19:  We  believe  that 
canvassing  the  market  every  3-5  years  is 
not  enough.  Also,  what  level  of 
diligence  does  this  require? 

Response:  NOAA  has  decreased  the 
duration  of  the  System  Use  Agreements 
in  order  to  create  a  forcing  function  to 
make  the  users  periodically  reassess 
their  requirements  and  their  options  for 
meeting  them.  This  creates  a  dynamic 
process  wherein  applications  and 
renewals  have  varying  durations  for  6 
months  to  5  years,  and  are  received  on 
a  continuing  basis.  Hence,  the 
canvassing  of  the  commercial 
marketplace  will  take  place  on  a 
continuing  basis. 

For  existing  users  of  the  system,  the 
following  outlines  the  schedule  for 
transitioning  to  new  system  use 
agreements; 

1.  Government  and  non-profit, 
environmental  users  of  the  Argos  DCS 
shall  be  required  to  submit  a  new 
system  use  agreement  within  3  years 
from  the  effective  date  of  this  rule  or 
upon  expiration  of  their  current  system 
use  agreement,  whichever  occurs  first; 

2.  Government,  non-profit,  and  non- 
government, environmental  users  of  the 
GOES  DCS  shall  be  required  to  submit 

a  new  system  use  agreement  within  5 
years  from  the  effective  date  of  this  rule, 
or  upon  expiration  of  their  current 
system  use  agreement,  whichever  occurs 
first; 

3.  Government  and  non-profit,  non- 
environmental  users  of  the  Argos  DCS 
shall  be  required  to  submit  a  new 
system  use  agreement  within  1  year 
from  the  effective  date  of  this  rule  or 
upon  expiration  of  their  current  system 
use  agreement,  whichever  occurs  first; 

4.  Non-government,  environmental 
users  of  the  Argos  DCS  shall  be  required 
to  submit  a  new  system  use  agreement 
within  1  year  from  the  effective  date  of 
this  rule,  or  upon  expiration  of  their 
current  agreement,  whichever  comes 
first;  and 

5.  Non-government,  non- 
environmental  users  of  the  Argos  DCS 
will  be  required  to  submit  new  system 
use  agreements  within  1  year  from  the 
effective  date  of  this  rule,  or  upon 
expiration  of  their  current  agreement, 
whichever  comes  first. 

Please  note,  however,  that  submission 
of  a  new  system  use  agreement  does  not 
imply  acceptance  of  such  an  agreement, 
especially  for  non-govemmental.  non- 
environmental  uses. 

As  to  the  level  of  diligence,  NOAA 
requires  a  certification  for  each  user  that 
the  use  of  the  NOAA  DCS  is  required 
because  there  are  no  commercial  space- 
based  services  that  meet  its  program 
requirements. 
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Comment  20:  There  needs  to  be 
further  detail  provided  on  what  the 
"platform  compatibility"  factor  is  and 
how  It  is  determined 

Response:  NOAA  agrees  that  this  term 
should  be  defined.  The  "platform 
compatibility"  factor  addresses  the 
compatibility  of  the  platfonn  with  the 
space  segment  of  the  system  and 
includes  elements  such  as  message 
length  and  composition,  signal  strength, 
as  well  as  transmission  protocol  (e.g., 
continuous  versus  event  driven) 

Comment  21   These  proposed  rules  do 
not  support  the  needs  of  small 
businesses,  the  commenialization  of 
space,  the  needs  of  the  environmental 
users  and  the  Government's 
requirements  to  allow  access  to 
underutilized  assets  of  the  Government 
to  non-govemmental  users. 

Response  As  noted  m  the  notice  of 
proposed  rulemaking,  NOAA  had 
previously  made  the  excess  capacity  of 
its  E)CS  available  to  non-NOAA  users. 
This  was  consistent  with  the  National 
Space  Policy  then  in  effect,  which 
encouraged  government  agencies  to 
promote  commercial  access  to  excess 
U.S.C.  space-based  assets  in  order  to 
promote  the  growth  of  the  emerging  U.S. 
commercial  space  industry  However, 
by  1996.  NO.^A  recognized  that  a 
commen::ial  industry  was  staring  to 
emerge  in  the  area  of  space-based  data 
collection  and  location  services.  Given 
the  U  S  Government's  long-standing 
policy  against  competing  with  the 
private  sector,  NOAA  undertook  a 
reassessment  of  its  role  in  this  market 
sector.  This  reassessment  eventually  led 
to  those  new  regulations. 

Changes  from  the  Proposed  Rule 

For  a  des<:ription  of  the  proposed  rule, 
see  62  FR  47388  The  following  seven 
t:hanges  have  been  made  to  the  text  of 
the  pi-oposed  rule  m  response  to 
comments 

In  §  911  1,  language  was  added  to 
clarify  the  intent  of  these  regulations. 

The  definition  of  "episode  use  '  m 
§911.3.  was  clanfied  with  further 
examples. 

The  definition  of  "government  use"  in 
§911.3  was  clanfied,  and  now  specifies 
that  government  approval  is  necessary 
in  advance. 

The  definition  of  "government  user" 
in  §911  3  was  clarified  to  specify  that 
international  government  users  are 
included 

A  definition  of  "platform 
compatibility'  was  added  to  §  911.3. 

Section  911, 4(b)(2)  was  added,  which 
lists  the  factors  that  help  users 
determine  when  commercial  space- 
based  services  meet  their  requirements, 
was  included.  This  list  was  included  in 


the  preamble  of  the  notice  of  proposed 
rulemaking,  but  not  in  the  actual  rule. 

A  statement  was  added  at  the  end  of 
§  911.&(a)  which  qualifies  the  first 
sentence  and  states  that  while  NOAA 
expects  to  continue  to  operate  a  EXUS,  in 
the  future,  the  existence  of  viable 
commercial  space-based  systems  may 
eventually  obviate  this  need. 

Additional  Technical  Changes  to  the 
Proposed  Rule 

A  definition  of  "Director"  was  added 
to  §911.3.  which  defines  the  term  as  the 
Director  of  the  Office  of  Satellite  Data 
Processing  and  Distribution  of  the 

National  Environmental  Satellite,  Data, 
and  Information  Service. 

The  term  "space-based"  was  included 
in  §911  4fb)  to  modify  the  term 
"commercial  services"  to  clarify  the  fact 
that  NOAA  will  be  looking  at  whether 
other  space-based  alternatives  to  the  usa 
of  the  NOAA  DC:S  are  available.  This 
allows  the  comparison  between  systems 
to  be  a  more  accurate  "apples  to  apples" 
comparison 

The  requirements  of  former  §  911.4(d) 

have  now  been  incorporated  into 
§911  4(c)  These  sections  were 
rearranged  after  some  consideration, 
because  the  new  arrangement  leads  to  a 
more  logical  flow  and  makes  the 
regulatory  scheme  easier  to  understand. 

The  section  previously  classified  as 
§  911, 4(c)(4),  and  which  is  now 
classified  as  §  91 1  4(c)(5 j.  was  revised  to 
specify  that  the  experimental  use 
provisions  applied  to  both  NO.A.\  DCS 
services.  The  name  of  this  categop.  was 
also  changed  from  "expenmental  use" 
to  "testing  use"  to  better  refiect  the 
nature  of  the  use,  this  change  was  also 
made  in  §*?911  4(d)i51  and  911  5(e)(2). 

Sec:tion  911  5iajl2!  v^as  added,  which 
directs  persons  who  are  interested  in 
using  the  NOAA  DCS  to  contact  the 
Director. 

A  language  change  in  §  911.5(b)(3) 
reflects  that  it  is  not  by  choice,  but 
rather  by  necessity  that  a  user  requires 

access  to  the  NOAA  DCS 

Set:t.ion  911  5(d)(5)  was  added:  this  is 
a  conforming  change  that  was  necessary 
in  order  to  reflect  that  the  experimental 
use  of  the  Argos  System  is  also  allowed. 
As  a  result,  it  was  necessary  to  indicate 
the  length  of  time  of  approval  of 
agreements  for  this  category  of  use  of 
the  system 

Appendix  B  was  added  to  map  out  the 

system  use  policy  for  the  GOES  DCS 
and  has  been  included  to  help  users 
understand  how  the  regulations  apply  to 
that  system. 


Classification 

A.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  comments  were  received  regarding 
this  certification.  As  such,  no  final 
regulatory  flexibility  analysis  has  been 
prepared. 

B.  Paperwork  Reduction  Act  of  1995  (35 
U.S.C.  3500  et.  seq.) 

This  rule  contains  co  1  lection -of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
collection  of  this  information  has  been 
approved  by  OMB  Control  Number 
0648-0157. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  hours  per  GOES  agreement 
and  30  minutes  per  Argos  agreement, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this 
collection  of  information  to  Dane  Gark, 
NOAA,  National  Environmental 
Satellite,  Data,  and  Information  Service, 
Direct  Ser\'ices  Division  (E/SP3).  4700 
Silver  Hill  Road.  Stop  9909,  Room  3320. 
Washington,  DC.  20233-9909,  and  to 
OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503  (Attention;  NOAA  Desk  Officer), 

C.  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.) 

Publication  of  the  final  regulations 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore, 
an  environmental  impact  statement  is 
not  required. 

D.  Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 
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1  iM  ■•■  Subjects  in  15  CFR  part  911 

Scientific  equipment.  Space 
transportation  and  exploration. 

Dated  .'Vpril  28.  UWfl 
Rob«n  S.  Winokur. 

Assistant  Administrator  for  Satellite  and 
Information  Services 

Accordingly,  for  the  reasons  set  forth 
above  part  911  of  Title  15  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

PART  911— POLICIES  AND 
PROCEDURES  CONCERNING  USE  OF 
THE  NOAA  SPACE-BASED  DATA 
COLLECTION  SYSTEMS 

911  1     Purpo«*. 
9112    Scope. 
911  )    Deflnitions. 

9114  Use  of  the  NOAA  Data  Collection 
Systems. 

9115  NOAA  Data  Collection  Systems  Use 
Agreements. 

9116  Treatment  of  data 

9117  Continuation  of  the  NOAA  Data 
Collection  Systems. 

9118  Technical  requirements 
Appendix  A  to  Part  91 1— Argos  DCS  Use 

Policy  Diajiram 
Appendix  B  to  Part  911— GOSS  DCS  Use 

Policy  Diagram 
Authority:  15  U  S.C  313.  49  U.S.C.  44720; 
15  use.  1525.  7  U.S.C  450b;  5  U.S.C.  552. 

§911.1     PurpoM. 

These  regulations  set  forth  the 
procedural,  informational  and  technical 
reauirements  for  use  of  the  NOAA  Data 
Collection  Systems  (DCS).  In  addition, 
they  establish  the  criteria  NOAA  will 
employ  when  making  determinations  as 
to  whether  to  authonze  the  use  of  its 
space-based  DCS.  The  regulations  are 
intended  to  facilitate  the  collection  of 
environmental  data  as  well  as  other 
such  data  which  the  Government  is 
interested  in  collecting.  In  those 
instances  where  space-based 
commercial  systems  do  not  meet  users' 
requirements,  the  intent  is  to  not 
disadvantage  the  development  of  the 
commercial  space-based  services  in  this 
sector.  Obtaining  a  system  use 
agreement  to  operate  data  collection 
platforms  pursuant  to  these  regulations 
does  not  affect  related  licensing 
requirements  of  other  Federal  agencies 
such  as  the  Federal  Communications 
Commission. 

§911.2    Scop*. 

(a)  These  regulations  apply  to  any 
person  subject  to  the  jurisdiction  or 
control  of  the  United  States  who 
operates  or  proposes  to  operate  data 
collection  platforms  to  be  used  with  the 
NOAA  DCS  either  directly  or  through  an 
affiliate  or  subsidiary  For  the  purposes 
of  these  regulations  a  person  is  subject 


to  the  jurisdiction  or  control  of  the 
United  States  if  such  person  is: 

(1)  An  individual  wno  is  a  U.S. 
citizen;  or 

(2)  A  corporation,  partnership, 
association,  or  other  entity  organized  or 
existing  under  the  laws  of  any  state, 
territory,  or  possession  of  the  United 
States. 

(b)  These  regulations  apply  to  all 
existing  Geostationary  Operational 
Environmental  Satellite  (GOES)  and 
Argos  DCS  users  as  well  as  all  future 
applications  for  NOAA  DCS  use. 

§911.3     D«flnltlona. 

For  purposes  of  this  part: 

(a)  Approving  authority  means  NOAA 
for  the  GOES  DCS;  and  it  means  the 
Argos  Participating  Agencies,  via  the 
Argos  Operations  Committee,  for  the 
Argos  DCS. 

(b)  Argos  DCS  means  the  system 
which  collects  data  from  fixed  and 
moving  platforms  and  provides  platform 
location  data.  This  system  consists  of 
platforms,  the  Argos  French  instrument 
on  the  Polar-orbiting  Operational 
Environmental  Satellites  (FOES)  and 
other  international  satellites;  a  ground 
processing  system;  and  telemetry 
ground  stations. 

(c)  Argos  participating  agencies 
means  those  agencies  ofthe  United 
States  and  other  countries  that 
participate  in  the  management  ofthe 
Argos  DCS. 

(d)  Assistant  Administrator  means  the 
Assistant  Administrator  for  Satellite  and 
Information  Services.  NOAA.  or  his/her 
designee. 

(e)  Director  means  the  Director  of  the 
Office  of  Satellite  Data  Processing  and 
Distribution  for  the  National 
Environmental  Satellite.  Data,  and 
Information  Service  of  NOAA. 

(f)  Environmental  data  means 
environmental  measiu^ment  data  for  the 
purpose  of  using  the  GOES  DCS;  and  it 
means  environmental  measurement  and 
environmental  protection  data  for  the 
purpose  of  using  the  Argos  DCS. 

(g)  Environmental  measurement  data 
means  data  that  relate  to  the 
characteristics  of  the  Earth  and  its 
natural  phenomena  by  helping  to  better 
understand,  evaluate,  or  monitor  its 
natural  resources. 

(h)  Environmental  protection  data 
means  data  that  relate  to  the 
characteristics  ofthe  Earth  and  its 
environment  (including  its  ecosystems 
and  the  species  which  inhabit  them)  by 
helping  to  protect  against  any 
unreasonable  adverse  effects  thereto. 

(i)  Episodic  use  means  the  use  of  the 
system  for  short  events  where  there  is  a 
significant  possibility  of  loss  of  life, 
such  as  for  Arctic  expeditions  or 
scientific  campaigns  into  remote  areas. 


(j)  Government  interest  means  that  the 
use  is  determined  in  advance  to  be  of 
interest  to  one  or  more  governmental 
entities  ofthe  United  States.  France  or, 
once  they  have  become  an  Argos 
Participating  Agency.  Japan  or  a 
European  Organization  for  the 
Exploitation  of  Meteorological  Satellites 
(EUMETSAT)  member  state;  or  also,  in 
the  case  of  the  GOES  DCS,  a  state  or 
local  government. 

(k)  Government  user  means  agencies 
of  international  governmental 
organizations,  national  government  or 
any  subdivision  thereof,  or  any  of  those 
agencies'  contractors  or  grantees,  so  long 
as  the  contractor  is  using  the  data 
collected  by  the  NOAA  DCS  to  fulfill  its 
contractual  obligations  to  the 
government  agency  or  in  the  case  of  a 
grantee  that  these  data  are  being  used  in 
accordance  with  the  statement  of  work 
for  the  award. 

(I)  NOAA  DCS  means  the  GOES  and 
Argos  space-based  DCS. 

(m)  Non-profit  user  means  a  not-for- 
profit  academic,  research,  or  other  non- 
governmental organization,  which  is 
using  these  data,  for  education  and/or 
scientific,  non-commercial  purposes. 

(n)  Operational  use  means  the  use  of 
data  in  a  situation  where  the  utility  of 
the  data  are  significantly  reduced  if  not 
collected  or  delivered  in  a  specific  time 
window.  This  includes  situations  where 
extensive  preparation  work  is  in  place 
and  a  delay  in  acquisition  of  data  would 
jeopardize  the  project. 

(o)  Platform  compatibility  means  the 
compatibility  ofthe  platform  with  the 
space  segment  ofthe  system,  and 
includes  elements  such  as  message 
length  and  composition,  signal  strength, 
and  transmission  protocol  (e.g.. 
continuous  versus  event  drive). 

(p)  Testing  use  means  the  use  ofthe 
NOAA  IX^  by  manufacturers  of 
platforms  for  use  in  conjunction  with 
the  NOAA  DCS  by  manufacturers  of 
platforms  for  use  in  conjunction  with 
the  NOAA  DCS.  for  the  limited  purpose 
of  testing  and  certifying  the 
compatibility  of  new  platforms  with  the 
technical  requirements  ofthe  NOAA 
DCS. 

(q)  User  means  the  entity  and/or 
organization  which  owns  or  operates 
user  platforms  for  the  purpose  of 
collecting  and  transmitting  data  through 
the  NOAA  DCS. 

(r)  User  platform  means  devices, 
designed  in  accordance  with  the 
specifications  delineated  and  approved 
by  the  Approving  Authority,  used  for 
the  in-situ  collection  and  subsequent 
transmission  of  data  via  the  NOAA  DCS. 
Those  devices  which  are  used  in 
conjunction  with  the  GOES  DCS  are 
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referred  to  as  data  collection  platforms 
(DC?)  and  those  which  are  used  in 
conjunction  with  the  Argos  DCS  are 
referred  to  as  Platform  Transmitter 
Terminals  (PTT).  For  purposes  of  these 
regulations,  the  terms  "user  platform," 
"DC?"  and  "PTT"  are  interchangeable. 

(s)  User  requirement  means  the 
requirement  expressed  and  explained  in 
the  System  Use  Agreement. 

§3114     Use  of  the  NOAA  Data  Collection 
Systems. 

(a)  Use  ofthe  NOAA  DCS  will  only 
be  authorized  in  accordance  with  the 
conditions  and  requirements  set  forth  in 
paragraphs  (b),  (c),  (d),  (e),  and  (f)  of  this 
section. 

(b)(1)  Use  of  the  NOAA  DCS  will  only 
be  authorized  where  it  is  determined 
that  there  are  no  commercial  space- 
based  services  available  that  meet  the 
user's  requirements 

(2)  A  determination  under  paragraph 
(b)(1)  of  this  section  must  be  based  on 
such  factors  as  satellite  coverage, 
accuracy,  data  throughput,  platform 
power  consumption,  size  and  weight. 
service  continuity  and  reliability. 
platform  compatibility,  system  access 
mode.  and.  in  the  case  of  government 
agencies,  cost-effectiveness 

(c)(1)  Except  as  provided  in 
paragraphs  (c)(2),  (3),  (4).  and  (5)  of  this 
section,  NOAA  DCS  shall  only  be  used 
for  the  collection  of  environmental  data 
by  governmental  and  or  non-profit 
users. 

(2)  Non-governmental,  environmental 
use  of  the  NOAA  DCS  is  only 
authorized  where  there  is  a  Government 
interest  in  the  collection  and/or  receipt 
ofthe  data. 

(3)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section,  non-environmental 
use  ofthe  Argos  DCS  is  only  authorized 
for  government  use  and  non-profit  users 
where  there  is  a  government  interest. 
Non-environmental  use  of  the  system 
shall  not  exceed  five  percent  ofthe 
system's  total  use. 

(4)  Episodic  use  ofthe  Argos  DCS  may 
also  be  authorized  in  specific  instances 
when  there  is  a  significant  possibility 
for  loss  of  life.  Such  use  shall  be  closely 
monitored. 

(5)  Testing  use  ofthe  NOAA  DCS  will 
only  be  authorized  for  manufacturers  of 
NOAA  DCS  platforms,  that  require 
access  to  the  system  in  order  to  test  and 
certify  prototype  and  production 
models. 

(d)  Because  of  capacity  limitations  on 
the  GOES  DCS.  system  applicants  will 
be  admitted  to  use  the  GOES  system  in 
accordance  with  the  following  priority: 

(1)  NOAA  programs  or  users  whose 
data  are  required  for  implementation  of 
NOAA  programs,  as  determined  by  the 


Assistant  Administrator,  will  be 
accorded  first  priority. 

(2)  Users  whose  data  are  desired  to 
support  NOAA  programs  will  be 
accorded  second  priority. 

(3)  Users  whose  data  and/or  use  ofthe 
GOES  DCS  will  further  a  program  of  an 
agency  or  department  ofthe  U.S. 
Government,  other  than  NOAA.  will  be 
accoi^ed  third  priority. 

(4)  Users  whose  data  are  required  by 
a  state  or  local  Govenunent  ofthe 
United  States  will  be  accorded  fourth 
priority 

(5)  Testing  users  of  the  system  will  be 
accorded  fifth  priority. 

(6)  Np  other  usage  will  be  authorized 
for  the  GOE.S  DCS 

(e)  In  the  event  tha'.  .^rgos  DCS 
capacity  limitations  require  that  priority 
determinations  be  made,  priority  will  be 
given  to  those  platforms  that  provide 
environmental  data  of  broad 
international  interest,  especially  of  an 
operational  nature,  and  to  those 
requiring  the  unique  capabilities  ofthe 
.^rgos  DCS,  such  as  platform  location  or 
polar  coverage. 

§911.5     NOAA  Data  CoUectlon  Systems 
Use  Agreements. 

ia)!  1 )  In  order  to  use  a  NOAA  DCS. 
each  user  must  have  an  agreement  with 
the  approving  authority  for  that  system. 

(2)  Persons  interested  in  entering  into 
a  system  use  agreement  should  contact 
the  Director 

(b)  These  agreements  will  address,  but 
may  not  be  limited  to.  the  following 
matters: 

(1)  The  period  of  time  the  agreement 
is  valid  and  procedures  for  its 
termination, 

(2)  The  authorized  use(s),  and  its 
priorities  for  use, 

(3)  The  extent  of  the  availability  of 
commercial  space-based  services  which 
meet  the  user's  requirements  and  the 
reasons  for  necessitating  the  use  of  the 
Government  system, 

(4)  .^ny  applicable  government 
interest  in  the  data, 

(5)  Required  equipment  standards. 

(6)  Standards  of  operation, 

(7)  Conformance  with  applicable  ITU 
and  FCC  agreements  and  regulations, 

(8)  Reporting  time  and  frequencies, 

(9)  Data  formats. 

(10)  Data  delivery  systems  and 
schedules,  and 

(11)  User-bome  costs. 

(c)  The  Director  shall  evaluate  user 
requests  and  conclude  agreements  for 
use  of  the  NOAA  DCS. 

(d)(1)  Agreements  for  the  collection, 
via  the  Argos  DCS,  of  environmental 
data  by  government  agencies  or  non- 
profit institutions  shall  be  valid  for  3 
years  from  the  date  of  initial  in-situ 


deployment  of  the  platforms,  and  may 
be  renewed  for  additional  3-year 
periods. 

(2)  Agreements  for  the  collection  of 
environmental  data,  via  the  Argos  DCS, 
by  non-government  users  shall  be  valid 
for  1  year  from  the  date  of  initial  in-situ 
deployment  of  the  platforms,  and  may 
be  renewed  for  additional  1-year 
periods,  but  only  for  so  long  as  there 
exists  a  governmental  interest  in  the 
receipt  of  these  data. 

(3)  Agreements  for  the  collection  of 
non-environmental  data,  via  the  Argos 
DCS.  by  government  agencies,  or  non- 
profit institutions  where  there  is  a 
government  interest,  shall  be  valid  for  1 
year  from  the  date  of  initial  in-situ 
deployment  ofthe  platforms,  and  may 
be  renewed  for  additional  1-year 
periods. 

(4)  Agreements  for  the  episodic 
collection  of  non-enviromnental  data, 
via  the  Argos  IXS  under  §  911.4(c)(4). 
shall  be  of  short,  finite  duration  not  to 
exceed  1  year  without  exception,  and 
usually  shall  not  exceed  6  months. 
These  agreements  shall  be  closely 
monitored  and  shall  not  be  renewed. 

(5)  Agreements  for  the  testing  use  of 
the  Argos  IXIS  by  equipment 
manufacturers  shall  be  valid  for  1  year 
from  the  date  of  initial  testing,  and  may 
be  renewed  for  additional  1-year 
periods. 

(e)(1)  Agreements  for  the  collection  of 
data,  by  the  GOES  DCS.  shall  be  vaUd 
for  5  years  from  the  date  of  initial  in-situ 
deployment,  and  may  be  renewed  for 
additional  5-year  periods. 

(2)  Agreements  for  the  testing  use  of 
the  GOES  DCS,  by  equipment 
manufacturers,  shall  be  valid  for  1  year 
from  the  date  of  initial  testing,  and  may 
be  renewed  for  additional  1-year 
periods 

911.6    Treatment  &t  Data. 

(a)  All  NOAA  DCS  users  must  agree 
to  permit  NOAA  and  other  agencies  of 
the  U.S.  Government  the  full,  of)en  and 
timely  use  of  all  data  collected  from 
their  platforms;  this  may  include  the 
international  distribution  of 
environmental  data  under  the  auspices 
ofthe  World  Meteorological 
Organization.  Any  proprietary  data  will 
be  protected  in  accordance  with 
applicable  laws 

§911.7    Conttnuatio"  .?'  f^e  N:;t*.  Data 
Collectton  Sysiems 

(a)  NOAA  expects  to  continue  to 
operate  DCS  on  its  geostationary  and 
polar-orbiting  satellites,  subject  to  the 
availability  of  future  appropriations. 
However,  viable  commercial  space- 
based  alternatives  may  eventually 


M 


obviate  the  need  for  NOAA  to  operate 
its  own  space-based  DCS. 

(b)  If  use  of  the  system  in  support  of 
NOAA  programs  increases,  it  eventually 
may  be  necessary  to  the  further  restrict 
system  usage  by  other  users.  If  such 
restrictions  on  use  become  necessary,  or 
in  the  event  that  NOAA  discontinues 
operation  of  GOES  and/or  POES,  NOAA 
will  provide,  to  the  maximum  extent 

BILUNO  COOC  3510-12-M 


practicable,  advance  notice  and  an 
orderly  transition. 

(c)  NOAA  will  not  be  responsible  for 
any  losses  resulting  from  the 
nonavailability  of  the  NOAA  EXHS. 

§911.8    Technical  rf»n'"'^9nt«. 

(a)  All  platform  upt-rtiiurs  of  the 
NOAA  DCS  must  use  a  data  collection 
platform  radio  set  whose  technical  and 


design  characteristics  are  certified  to 
conform  to  applicable  sf)ecifications  and 
regulations. 

(b)  All  platform  operators  are 
responsible  for  all  costs  associated  with 
the  procurement  and  operation  of  the 
platforms,  and  for  the  acquisition  of 
data  from  those  platforms,  either 
directly  from  the  satellite  or  from  the 
applicable  data  processing  center. 
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Appendix  A  to  Fart  911— .^rgos  IK.S  I  se  Foiu}  i)iagram 
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(FR  Doc.  98-  1 1  '^:o  Filed  5-5-98  8  4S  am) 

BILLING  CODE  M10-12-C 

SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 
RIN  0960-AE74 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  Benefits; 
Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled; 
Organization  and  Procedures; 
Application  of  Circuit  Court  Law 

agency:  Social  Secuntv  .-Vdministration 

(SSAi 

action:  Final  rules 

SUMMARY:  These  final  regulations  revise 
the  current  regulations  governing  hov\ 
we  apply  holdings  of  the  United  States 
Courts  of  Appeals  (circuit  courts!  that 
we  determine  conflict  with  our 
interpretation  of  the  Social  Security  .Act 
or  regulations  in  ad]udicating  claims 
under  title  11  and  title  X\'I  of  the  Social 
Security  Act  (the  Act).  The  regulations 
explain  the  new  goal  we  have  adopted 
to  ensure  that  Acquiescence  Rulings 
(ARs)  are  developed  and  issued 
promptly  and  the  new  procedures  we 
are  implementing  to  identify  claims 
pending  in  the  administrative  review 
process  that  might  be  affet:ted  by  ARs 
EFFECTIVE  DATES:  These  amendments  are 
effective  June  5,  1998 

FOR  FURTHER  INFORMATION  CONTACT:  Clary 
Sargent.  Litigation  Staff.  Social  Security 
Administration.  6401  Securitv 
Boulevard.  Baltimore.  MD  21235.  (410) 
965-1695  for  information  about  these 
rules.  For  information  on  eligibility  or 
claiming  t>enefits,  call  our  national  toil 
free  number.  1-800-772-1213 
SUPPLEMENTARY  INFORMATION:  On 
January  11.  1990,  (55  FR  1012J  we 
published  final  regulations,  set  out  at  20 
CFR  404  985  and  416  1485,  to 
implement  a  revised  policy  explaining 
how  we  apply  circuit  court  holdings 
that  we  determine  conflict  with  our 
interpretation  of  the  Act  or  regulations 
to  subsequent  claims  within  that  circuit 
involving  the  same  issue.  Under  those 
i^gulations,  we  prepare  ARs  which 
explain  the  circuit  court  holdings  and 
provide  instructions  to  adjudicators,  at 
all  levels  of  the  administrative  review 
process,  on  how  to  apply  the  circuit 
court's  holding  to  subsequent  claims 
within  the  circuit  involving  the  same 
issue.  Those  regulations  reflected  the 
agency's  decision  in  1985  to  abandon  its 
prior  policy  of  applying  circuit  court 
holdings  that  we  determined  conflicted 
with  our  interpretation  of  the  Act  or 


regulations  only  to  the  named  party  or 
parties  to  the  decision,  rather  than  to 
other  cases  pending  in  the 
administrative  review  process  involving 
the  same  issue  or  issues. 

On  July  2.  1996,  we  issued  Social 
Secuntv'Rulmg  (SSR)  96-lp  (61  FR 
34470J  clarifying  and  reaffirming  the 
rules  established  in  the  1990 
regulations  Since  that  time,  we  have 
reviewed  our  rules  and  our 
implementing  proc-edures  to  determine 
what  changes  could  be  instituted  to 
further  improve  the  acquiescence 
process.  Based  upon  that  review,  on 
September  18,  1997,  we  published  at  62 
FR  48963.  proposed  revisions  to  the 
acquiescence  regulations,  which  we  are 
now  publishing  as  final  rules. 

The  proposed  rules  provided  the 
addition  of  new  paragraphs 
404  985{blll)  and  416  1485(b)(1)  to 
establish  a  general  goal  for  issuing  ARs 
no  later  than  120  days  from  the  date  of 
our  rec^pt  of  a  precedential  circuit 
court  dec:ision.  The  proposed  rules  also 
provided,  by  the  addition  of  new 
paragraphs  404.985fb)(3)  and 
416.1485(b)(3).  for  new  procedures  to 
identify  claims  pending  within  SSA 
which  may  be  affected  b\  an  AR  that 
may  subsequently  be  issued.  These 
same  sections  also  provided  that,  once 
an  AR  is  issued,  we  will  send  notices  to 
those  individuals  whose  claims  have 
been  identified  as  potentially  being 
affected  by  the  AR  informing  them  of 
their  right  to  request  a  readjudication,  as 
described  in  paragraphs  404  985(^)(2) 
and  416  1485(b)(2)  of  the  rules. 

The  Final  Rules 

Thf'  Role  o*  Litigation  m  the 
Pr^jicyip.aking  Process 

Our  review  indicated  that  it  is 
important  to  reaffirm  the  principle  that 
our  goal  in  administering  our  programs 
is  to  have  uniform,  national  program 
standards.  Our  procedures,  which 
provide  for  acquiescence  within  the 
circuit  when  a  circuit  court  issues  a 
precedential  decision  containing  a 
holding  that  we  determine  s  onnicts 
with  our  interpretation  of  the  .Act  or 
regulations,  result  in  differing  rules  in 
different  sections  of  the  country.  This 
situation  is  not  desirable  and  ordinarily 
should  not.  if  possible,  continue 
indefinitely. 

Therefore,  we  wish  to  make  it  clear 
that  generally  ARs  are  temporary 
measures  When  we  receive  a 
precedential  circuit  court  decision 
containing  a  holding  that  we  determine 
conflicts  with  our  interpretation  of  the 
Act  or  regulations,  we  consider  whether 
the  rules  at  issue  should  be  changed  on 
a  nationwide  basis  to  conform  to  the 


court's  holding.  If  we  continue  to 
believe  that  our  interpretation  of  the 
statute  or  regulations  at  issue  is  correct 
and  we  seek  further  judicial  review  of 
the  circuit  court's  decision,  we  will  stay 
further  development  of  the  AR  until  the 
judicial  review  process  runs  its  course. 
If  our  assessment  shows  that  we  should 
change  our  rules  and  adopt  a  circuit 
court's  holding  nationwide,  we  will,  at 
the  time  we  publish  the  AR,  have 
determined  the  steps  necessary  to  do  so. 
This  may  require  changing  our 
regulations  or  rulings;  it  may  also 
require  seeking  a  clarifying  legislative 
change  to  the  Act.  We  would  then 
proceed  to  issue  an  AR  because 
changing  our  nationwide  rules  through 
legislation  or  rulemaking  may  require  a 
significant  period  of  time. 

Similarly,  if  our  assessment  shows 
that  our  rules  represent  a  reasonable 
interpretation  of  the  Act  or  regulations, 
but  we  are  unable  to  resolve  the  matter 
by  seeking  further  judicial  review,  we 
wrill  issue  an  AR  and  at  the  time  we 
publish  the  AR  have  determined  the 
appropriate  steps  to  attempt  to  address 
the  issue  which  was  the  subject  of  the 
circuit  court's  holding.  This  may  mean 
issuing  clarifying  regulations  or  seeking 
legislation.  There  are  certain  instances 
when  an  issue  cannot  be  resolved,  such 
as  a  constitutional  issue  which  the 
Supreme  Court  chooses  not  to  review  or 
legislation  is  required  but  not  enacted 
and,  therefore,  an  AR  may  remain  in 
effect. 

Although  our  goal  to  have  uniform 
national  standards  is  implicit  in  the 
current  regulations,  we  are  including  in 
this  preamble  an  explicit  statement  of 
our  commitment  to  maintaining  a 
uniform  nationwide  system  of  rules.  In 
addition  to  making  minor  editorial 
corrections  to  the  current  regulations, 
these  rules  amend  the  regulations  in  two 
substantive  areas,  as  follow: 

Establishing  a  Timeliness  Goal  for 
Issuing  ARs 

A  common  criticism  regarding  the 
acquiescence  process  has  involved  the 
length  of  time  it  has  taken  for  us  to 
prepare  and  issue  an  AR.  As  a  result,  we 
have  reassessed  our  procedures  and 
have  decided  to  place  in  our  regulations 
our  goal  to  release  an  AR  for  publication 
in  the  Federal  Register  no  later  than  120 
days  firom  the  time  we  receive  a 
precedential  circuit  court  decision  for 
which  the  AR  is  being  issued,  unless 
further  judicial  review  of  that  decision 
is  pending.  This  timeframe  will  also  not 
apply  when  publication  of  an  AR 
requires  such  coordination  with  the 
Department  of  Justice  and/or  other 
Federal  agencies  that  it  becomes  no 
longer  feasible.  We  are  adding  new 
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paragraphs  404.985(b)(1)  and 
416.1485(b)(1)  so  that  the  public  is  fully 
informed  of  this  new  timeframe. 

Identifying  Pending  Claims  Which  May 
Be  Affected  by  an  AR 

When  we  published  the  1990 
acquiescence  regulations,  we  noted  that 
a  number  of  commenters  on  the  1988 
proposed  regulations  (53  FR  46628 
(November  18,  1988))  urged  that  we  take 
action  to  identify  and  list  pending 
claims  that  might  be  affected  by  an  AR. 
In  the  response  to  that  comment,  we 
stated  at  55  FR  at  1013: 

As  a  matter  of  opwrational  necessity,  some 
time  will  always  elapse  between  the  date  of 
a  court  decision  and  the  time  that  we  could 
notify  all  adjudicators  to  begin  listing  cases 
which  might  be  affected  by  its  holding.  Thus, 
a  substantial  number  of  cases  would  not  be 
listed  for  later  roadjudication  The  process 
which  thes«  comments  suggest  presumes 
instantaneous,  comprehensive  identification 
of  all  cases,  which  operationally  we  cannot 
accomplish.  Therefore,  despite  the  fact  that 
requiring  claimants  to  seek  readjudication 
does  require  some  action  on  their  part,  we 
have  concluded  that  this  is  the  most  efficient 
and  effective  way  to  proceed  and  have  not 
adopted  these  comments  in  the  final 
regulations. 

The  basic  facts  noted  in  that  response 
remain  valid.  Despite  improved 
technology,  it  is  still  operationally 
impossible  for  us  to  identify  all  pending 
claims  that  might  be  affected  by  an  AR. 
However,  we  have  reassessed  this 
situation  and  have  now  decided  that  it 
would  be  appropiiate  to  identify 
pending  claims  that  might  be  affected  by 
an  AR.  as  expeditiously  as  possible, 
even  though  we  may  not  be  able  to 
identify  all  such  claims. 

Therefore,  as  described  in  paragraphs 
4G4.985(b)(3)  and  416.1485(b)(3),  we  are 
implementing  the  following  procedures. 
As  soon  as  possible  after  we  receive  a 
precedential  circuit  court  decision  that 
we  find  may  contain  a  holding  that 
conflicts  with  our  interpretation  of  the 
Act  or  regulations,  we  will  develop  and 
provide  our  adjudicators  with  criteria 
that  they  will  use  to  identify  pending 
claims  we  are  deciding  within  the 
relevant  circuit  that  might  be  affected,  if 
we  subsequently  determine  that  an  AR 
is  required.  If  an  AR  is  subsequently 
released,  a  notice  will  be  sent  informing 
the  claimants  in  these  cases  that  might 
be  affected  by  the  AR  that  an  AR  has 
been  issued  that  might  affect  the  claim. 
The  notice  to  the  claimant  will  also 
explain  the  procedures  for  obtaining  a 
readjudication  of  the  claim  under  the 
AR.  If  we  develop  criteria  and  begin 
identifying  claims,  but  subsequently 
determine  that  an  AR  is  not  required, 
the  notices  will  not  be  sent. 


We  will  notify  adjudicators  of  the 
appropriate  criteria  to  be  used  to 
identify  claims  no  later  than  10  days 
after  we  receive  a  circuit  court  decision 
that  we  determine  may  contain  a 
holding  which  conflicts  with  our 
interpretation  of  the  Act  or  regulations. 
Although  we  believe  that  the  new 
procedure  to  identify  pending  claims 
within  the  relevant  circuit  that  might  be 
affected  will  greatly  reduce  the  number 
of  claimants  who  would  have  to  leam  of 
the  issuance  of  the  AR  through  the 
Federal  Register  publication  of  it  or 
otherwise,  the  new  procedure  will  likely 
not  identify  all  individuals  whose 
claims  may  be  subject  to  the  AR.  For 
this  reason,  we  have  retained  the 
readjudication  procedure  in  paragraphs 
404.985(b)(2)  and  416.1485(b)(2)  to 
ensure  the  protection  of  all  claimants. 
Additionally,  if  a  claimant  or  an 
adjudicator  brings  to  our  attention  that 
a  claim  could  potentially  be  affected  by 
a  circuit  court  decision  that  might 
become  the  subject  of  an  AR.  we  will, 
if  appropriate,  identify  that  case 
pending  a  decision  as  to  whether  an  AR 
is  necessary  in  the  circuit  court  decision 
in  question. 

These  regulations  do  not  apply  to 
current  and  reopened  claims  governed 
by  the  court-approved  settlement  in 
Stiebergerv.  Sullivan.  801  F.  Supp. 
1079  (S.D.  N.Y.  1992).  to  the  extent  that 
the  regulations  are  inconsistent  with  the 
settlement. 

Public  Comments 

These  regulatory  provisions  were 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  September  18.  1997  (62  FR  48963). 
We  provided  the  public  a  60-day 
comment  period.  We  received  a  total  of 
five  statements  containing  multiple 
comments  in  response  to  this  NPRM. 
two  from  individuals  who  are  attorney 
representatives  of  claimants  and  three 
from  legal  services  organizations. 

Comment:  One  commenter 
recommended  that  the  120-day 
timeframe  for  publishing  an  AR 
specified  in  the  NPRM  be  reduced  to 
coincide  with  the  date  of  the  issuance 
of  the  circuit  court's  mandate  under 
Rule  41  of  the  Federal  Rules  of 
Appellate  Prcx»dure.  The  commenter 
stated  that  this  would  allow  SSA  at  least 
52  days  to  prepare  and  release  an  AR. 
Another  commenter  stated  that  an  AR 
should  be  effective  as  of  the  date  of  the 
order  of  the  circuit  court  for  which  the 
AR  is  being  issued. 

Response:  We  have  not  adopted  these 
comments.  By  necessity,  some  time  will 
always  elapse  between  the  date  of  a 
court  decision  and  the  date  that  we 
publish  an  AR  for  that  decision,  due  to 


the  practical  impossibility  of 
immediately  taking  all  the  steps 
necessary  for  implementing  a  circuit 
court  decision.  Because,  as  we  note 
below,  interpreting  and  applying  a 
circuit  court  s  holding  may  not  be  a 
simple  matter,  we  have  decided  that  120 
days  from  the  date  we  receive  the 
court's  decision  is  the  appropriate 
timeframe  for  us  to  thoroughly  analyze 
the  decision,  determine  that  it  contains 
a  holding  conflicting  with  our 
interpretation  of  the  Act  or  regulations, 
and  develop  an  AR  to  provide  as 
specific  a  statement  as  possible 
explaining  SSAs  interpretation  of  the 
holding  and  how  SSA  will  apply  the 
holding  when  adjudicating  claims 
within  the  applicable  circuit.  Therefore, 
ARs  will  generally  continue  to  be 
effective  as  of  the  date  of  publication, 
and  the  readjudication  procedures  will 
continue  to  be  available  with  respect  to 
claims  decided  between  the  date  of  the 
court  decision  and  publication  of  the 
AR.  The  new  provision  in  the  regulation 
for  identifying  pending  claims 
potentially  affected  by  the  court's 
holding  will  further  protect  the  rights  of 
claimants  whose  claims  are  adjudicated 
during  the  period  prior  to  the  effective 
date  of  the  AR.  We  relied  on  similar 
reasoning  in  not  adopting  a  comment  on 
the  1990  acquiescence  regulations,  55 
FR  at  1016.  which  suggested  that  ARs 
should  be  effective  as  of  the  date  of  the 
circuit  court  decision. 

Comment:  One  commenter  stated  that 
the  regulations  establishing  the  process 
for  identifying  claims  affected  by 
precedential  circuit  court  holdings 
should  provide  a  procedure  for  "listing" 
affected  claims  (including  those  decided 
beyond  the  120-day  timeframe  if 
publication  of  an  AR  is  delayed)  and 
should  provide  our  adjudicators  with 
instructions  for  readjudicating  these 
claims.  The  same  commenter  asked  who 
would  be  responsible  for  identifying  the 
affected  claims  and  suggested  that  the 
regulations  assign  this  responsibility  to 
specific  SSA  personnel. 

Response:  The  regulations  establish  a 
new  process  for  identifying  pending 
claims  that  may  be  affected  by 
publication  of  an  AR.  We  will  begin  to 
list  identified  claims  no  later  than  10 
days  after  the  date  the  precedential 
circuit  court  decision  is  received  by 
SSA.  Identification  criteria  and 
instructions  will  be  issued  to  all  of  our 
adjudicators  in  the  circuit  who  will  be 
responsible  for  deciding,  in  accordance 
with  those  criteria  and  instructions, 
whether  a  particular  claim  may  be 
affected  by  the  court's  holding.  We 
believe  that  adjudicators  are  best  suited 
to  identify  these  claims  because  ARs 
*apply  to  all  levels  of  adjudication,  not 
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only  to  the  ALJ  and  Appeals  Council 
levels,  unless  a  court  holding  by  its 
nature  applies  to  only  certain  levels  of 
adjudication.  If  publication  of  an  AR  is 
delayed  beyond  the  120-day  timeframe, 
the  identification  process  will  continue 
until  the  AR  is  issued.  After  an  AR  is 
published,  additional  instructions  for 
each  AR  will  be  issued  to  all 
adjudicators  in  the  circuit  as  needed 

Comment  One  commenter  stated  that 
paragraph  404  985(b)(3)  of  the 
regulations  should  explicitly  reflet^t  the 
timeframe  which  was  contained  in  the 
preamble  to  the  NPRM  that,  within  10 
days  after  SSA  receives  a  circuit  court 
decision  for  which  it  determines  an  AR 
mav  be  required.  SS.^  will  provide 
instructions  to  adjudicators  on  the 
criteria  for  identifying  pending  claims 
that  might  be  subject  to  readjudication 
if  an  ,-\R  is  subsequently  published  for 
that  court  decision 

Response  Ordinarily  we  do  not 
include  operational  processing  time 
goals  in  regulations  However,  because 
of  our  commitment  to  the  timely 
publication  of  .'\Rs.  we  have  provided  in 
these  regulations  that,  in  general,  an  AR 
will  be  released  for  publication  in  the 
Federal  Register  no  later  than  120  days 
from  receipt  of  the  courts  decision  VVe 
believe  the  operational  steps  necessarv 
for  identifying  pending  claims  are 
appropriately  placed  in  the  various 
detailed  instructions  that  will  be  issued 
to  adjudicators  Since  the  specific 
elements  of  the  identification  process 
are  an  operational  matter,  we  have  not 
placed  It  within  the  regulations.  When 
we  issue  implementing  instructions. 
they  will  contain  the  operational  details 
necessary  for  us  to  inform  adjudicators 
and  others  in  the  claims  process  of  the 
appropriate  criteria  to  be  used  to 
identih'  claims  no  later  than  10  days 
after  we  receive  a  circuit  court  decision 
that  we  determine  may  contain  a 
holding  which  conflicts  with  our 
interpretation  of  the  Act  or  regulations 

Comment  One  individual  suggested 
that  any  process  that  does  not  provide 
for  notice  to  all  claimants,  including 
claimants  who  received  determinations 
between  the  date  of  the  circuit  court 
decision  and  the  date  we  start 
identifying  claimants  who  could 
potentially  be  affected  by  an  AR 
(generally  10  days  after  our  receipt  of 
the  circuit  court  de<:ision).  is  'wholly 
inadequate  " 

Response:  As  we  pointed  out  in  the 
NPR\1,  we  recognize  that  the  new 
procedure  may  not  identify  al! 
individuals  who  could  be  affected  by  an 
AR.  Consequentlv.  we  have  retained  the 
readiudication  procedures  m  paragraphs 
404.985(b)[2]  and  416.1485(b)(2)  to 
ensure  the  protection  of  all  claimants. 


We  expect  that,  generally,  very  few 
claims  that  could  potentially  be  affected 
by  an  AR  will  be  adjudicated  during  the 
relatively  short  period  before  we  begin 
to  identify-  claimants  However, 
claimants  can  bring  to  our  attention  and 
adjudicators  can  identify  such  claims 
during  this  period.  While  the 
procedures  contained  in  our  regulations 
.f^'quire  some  action  on  the  claimant's 
part,  we  have  concluded  that,  from  an 
operational  standpoint,  we  cannot 
always  accom.plish  instantaneous, 
comprehensive  identification  of  all 
claims.  VVe  believe  the  new  procedure 
represents  the  best  balance  we  can  strike 
between  service  to  claimants  and 
operational  limitations. 

Comment  Two  commenters  suggested 
that  we  publish  our  decision  not  to 
issue  an  .^R  for  a  circuit  court  holding 
that  we  determine  does  not  conflict  with 
our  interpretation  of  the  Act  or 
regulations  One  of  these  commenters 
also  suggested  that  we  should  publish  a 
notice  in  the  Federal  Register  whenever 
we  are  unable  to  meet  the  12Q-dav 
timeframe  for  publishing  an  .A.R 

Response  We  have  not  adopted  these 
comments.  We  review  approximately 
600  circuit  court  decisions  each  year  to 
determine  whether  an  .^R  is  required. 
We  believe  that  publishing  notices  in 
the  Federal  Register  for  each  of  these 
decisions  is  an  inefficient  and  costly 
way  to  inform  the  public:  and  the  courts 
about  our  conclusions  with  respect  to 
acquiescence.  We  also  do  not  believe  it 
would  be  efficient  to  require  SS,^  to 
publish  a  notice  whenever  issuance  of 
an  .^R  is  delayed  beyond  the  120-day 
timeframe  We  believe  that  we  will 
provide  the  highest  quality  service  to 
the  public  by  focusing  our  limited 
resources  on  publishing  .\Rs  within  the 
120-day  timeframe  specified  m  these 
regulations  and  on  notifying  individual 
claimants  identified  under  the 
proc;edure  in  paragraphs  404  985(b)i31 
and  416.1485(b)(3)  about  circuit  court 
decisions  that  may  affect  their  claims 

Comment:  One  commenter  suggested 
that  the  regulations  should  not  hmit 
readjudications  under  an  .^R  to  the 
particular  issue  addressed  by  the  AR  but 
instead  should  allow  de  novo  review  of 
the  entire  claim. 

HesDonse  Claims  p)ending 
administrative  review  will  receive  de 
novo  review  when  adjudicated  under  an 
AR.  Under  the  1990  acquiescence 
regulations,  which  we  have  not  changed 
in  this  regard,  other  claims  in  which 
administrative  appeal  rights  have  lapsed 
are  readjudicated  based  upon  a 
consideration  of  the  issues  covered  by 
the  .^R.  To  the  extent  that  those  issues 
covered  by  the  AR  affect  other  issues  m 
the  claim,  those  other  issues  will  also  be 


addressed  as  part  of  the  readjudication. 
However,  we  do  not  beheve  that  the  Act 
requires  us  to  automatically  afford 
lapsed  claims  being  readjudicated  the 
opportunity  for  de  novo  review. 

Comment:  One  commenter  suggested 
that  the  regulations  should  permit  full 
appeal  rights  as  to  a  finding  that  a  claim 
is  not  subject  to  readjudication  under  an 
AR. 

Response:  This  question  was 
addressed  in  the  preamble  to  the  1990 
acquiescence  regulations,  55  FR  at  1014 
We  do  not  believe  that  permitting 
further  review  on  the  question  of 
whether  or  not  an  AR  applies  to  a 
l>ending  claim  is  appropriate.  Once  we 
conclude  that  readjudication  is  not 
necessary,  the  next  step  should  be  an 
appeal  on  the  substantive  merits  of  the 
claim  itself,  not  the  readjudication 
question.  When  a  decision  is  reached  on 
appeal  concerning  the  substantive 
issue(sl,  the  readjudication  issue  will  be 
resolved.  In  cases  where  a  person  did 
not  appeal  timely  and  subsequently 
becomes  aware  of  an  AR  that  may  apply 
to  his  or  her  claim,  the  readjudication 
procedure  is  available.  Also,  claimants 
may  request  to  have  their  lapsed  claims 
reopened  and  we  may  do  so  if  the 
grounds  for  reopening  are  met. 

We  continue  to  believe  that  the 
combination  of  appeal,  readjudication, 
and  reopening  provides  a  fair  process 
that  protects  the  rights  of  claimants 

Comment:  One  commenter  expressed 
the  view  that  paragraph  404.985(b)(2) 
should  not  require  claimants  to  identify 
the  appropriate  AR  when  seeking 
readjudication.  The  commenter  suggests 
that  a  claimant  should  be  allowed  to 
seek  readjudication  by  identifying  the 
appropriate  circuit  court  decision. 
without  also  identifying  the  AR. 

Response  We  have  adopted  this 
comment  and  modified  the  new 
paragraphs  under  404.985(b)(2)  and 
416  1485fb)(2)  to  specify  that  the 
claimant  may  request  appUcation  of  the 
-^.R  to  his  or  her  case  by  either  citing  the 
.\R  or.  in  the  alternative,  by  specifying 
the  holding  or  portion  of  a  circuit  court 
decision  which  could  change  the  prior 
determination  in  their  case.  It  should  be 
noted,  however,  that  the  1990 
regulations  provided  under  paragraphs 
404.985(b)  and  416.1485rbJ  that  one  way 
a  claimant  may  obtain  a  readjudication 
was  by  submitting  a  statement  which 
cited  the  AR;  the  regulations  did  not 
state  that  this  was,  and  we  did  not 
intend  this  to  be,  an  absolute 
requirement  for  obtaining 
readjudication. 

Regulation  paragraphs  404.985(b)(3) 
and  416.1485(b)(3)  provide  for  the 
identification  by  SSA  of  pending  claims 
which  might  be  affected  by  the  issuance 
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of  an  AR.  When  an  AR  is  published,  we 
will  send  individual  notices  for  those 
claims.  In  addition,  as  stated  in  the 
preamble  to  the  NPRM.  a  claimant  or  an 
adjudicator  may  bring  to  our  attention  a 
claim  that  could  be  potentially  affected 
by  a  circuit  court  decision  and  we  will, 
if  appropriate,  identify  that  claim 
pending  our  decision  as  to  whether  an 
AR  is  necessary  for  the  circuit  court 
decision  in  question. 

Comment:  One  individual  observed 
that  the  regulations  result  in  the 
application  of  differing  rules  in  different 
sections  of  the  country,  which  is  not 
desirable,  and  the  regulations  can  cause 
the  differing  rules  to  continue 
indefinitely  without  restoring  national 
uniformity.  The  comrnenter  suggested 
that  we  establish  a  formal  process  to 
oversee  litigation  and  to  make  changes 
in  national  rules  whenever  a  district  or 
circuit  court  decision  conflicted  with 
our  rules. 

Response:  As  discussed  in  the 
preamble  to  the  1990  acquiescence 
regulations.  55  FR  at  1012-1013.  a 
number  of  studies  on  the  subject  of 
Federal  acquiescence  have  noted  that 
nationwide  adoption  of  the  decision  of 
the  first  circuit  court  to  address  an  issue 
(intercircuit  acquiescence)  would 
preclude  other  circuit  courts  from 
considering  the  issue.  In  19fl4.  when 
Congress  considered  legislation  that 
would  have  required  SSA  to  acquiesce 
in  circuit  court  detasions.  the  Solicitor 
General  of  the  United  States  expressed 
similar  concerns,  stating  that  the 
practical  effect  of  that  legislation  would 
be  to  require  the  Department  of  justire 
to  consider  seeking  Supreme  Court 
review  of  the  first  adverse  decision  on 
an  issue  by  any  court  of  appeals.  The 
Department  of  fustice  reiterated  these 
concerns  in  1997  when  Congress  was 
again  considering  legislation  to  address 
the  issue  of  acquiescence  by  Federal 
agencies. 

An  approach  that  would  require 
nationwide  adoption  of  the  first  cirtniit 
court  decision  on  a  particular  issue 
would  not  improve  SSA's  adjudicatory 
and  policy  making  processes,  but  would 
instead  result  in  the  first  circuit  that 
happened  to  rule  on  an  issue  setting 
SSA's  national  rules  on  that  subject.  In 
effect,  the  circuit  court  that  would  rule 
first  would  rule  last.  This  result  could 
hardly  be  intended  by  any  reasonable 
interpretation  of  acquiescence  and 
would  undermine  the  advantages, 
which  have  been  recognized  by  the 
Supreme  Court,  of  having  issues 
considered  by  more  than  one  circuit 
court. 

Moreover,  we  acquiesce  only  in  the 
holdings  of  Federal  circuit  courts  and 
not  in  holdings  of  Federal  district  courts 


within  a  circuit.  See  SSR  96-lp  (61  FR 
34470).  This  is  consistent  with  the  well- 
recognized  principle  that  one  district 
court's  decision  does  not  constitute 
binding  precedent  applicable  to  other 
claims  ansing  within  that  district.  There 
is  no  such  thing  as  the  "law  of  the 
district."  Indeed,  even  within  the  same 
district,  one  judge  may  disagree  with  the 
holding  in  a  decision  by  another  judge. 
Thus,  despite  a  district  court  holding  in 
a  decision  that  may  conflict  with  our 
interpretation  of  the  Act  or  regulations, 
we  will  continue  to  apply  our 
nationwide  rules  when  adjudicating 
claims  within  that  district  court's 
jurisdiction  unless  the  court  directs 
otherwise  such  as  may  occur  in  a  class 
action. 

Comment:  Several  commenters 
expressed  the  opinion  that  we  have  not 
fully  implemented  our  existing 
acquiescence  policy  because,  in 
reviewing  circuit  court  holdings  to 
determine  whether  they  conflict  with 
our  rules,  we  read  the  holdings  too 
narrowly  and.  thus,  incorrectly  decide 
that  an  AR  is  not  necessary.  The 
commenters  suggested  that  this  was 
caused  by  a  lack  of  specific  standards 
for  determining  when  a  circuit  court 
holding  conflicts  with  our  rules.  One 
commenter  said  that  it  was 
inappropriate  for  us  to  interpret  circuit 
court  holdings  and  that  we  should  be 
limited  to  merely  implementing  the 
■policy  directive"  stated  by  the  court. 

Response:  We  review  every  circuit 
court  decision  to  determine  whether  a 
circuit  court's  holding  conflicts  with  our 
interpretation  of  the  Act  or  regulations. 
Since  our  acquiescence  policy  became 
effective  in  1985,  we  have  published  68 
ARs.  There  has  been  a  dramatic  decline 
in  litigation  based  on  allegations  that  we 
have  refused  to  acquiesce  in  specific 
circuit  court  decisions  since  the 
adoption  of  the  1990  acquiescence 
regulations. 

As  discussed  in  the  preamble  to  the 
1990  acquiescence  regulations,  55  FR  at 
1012,  the  vast  majority  of  adverse  circuit 
court  decisions  do  not  conflict  with  our 
interpretation  of  the  Act  and 
regulations:  they  are  based  either  on  the 
issue  of  whether  substantial  evidence 
supports  SSA's  final  administrative 
decision  or  on  the  issue  of  whether  the 
final  administrative  decision  adheres  to 
established  agency  rules.  A  court 
holding  based  on  the  adjudicator's 
failure  to  follow  established  rules  does 
not  conOict  with  the  rules  themselves. 
Identifying  the  holding  of  a  particular 
circ-uit  court  decision  and  determining 
whether  or  not  the  holding  conflicts 
with  our  interpretation  of  the  Act  and 
regulations  are  not  always  clear  or 
simple  matters,  and  this  may  account 


for  the  concern  expressed  by  these 
commenters  about  how  we  implement 
acquiescence  policy. 

Establishing  specific  standards  for 
evaluating  whether  a  court  holding 
conflicts  with  our  interpretation  of  the 
Act  and  regulations  would  be 
impractical  because  of  the  diversity  and 
complexities  both  of  the  programs  and 
policies  we  administer  and  of  the  court 
decisions  concerning  these  programs 
and  policies.  For  example,  the  policies 
and  issues  considered  in  adjudicating 
disability  claims  usually  involve 
technical  medical  and  vocational 
concepts,  which  are  very  different  from 
the  benefit  computation  and  family 
relationship  questions  frequently 
considered  m  retirement  and  survivors 
claims.  Because  explaining  how  we  will 
apply  the  circuit  court  holding  within 
the  circuit  is  also  not  a  clear  and  simple 
matter,  we  do  not  believe  that  a 
standard  for  analyzing  all  circuit  court 
holdings  would  be  feasible. 
Consequently,  we  have  declined  to 
adopt  this  comment. 

By  statute,  establishing  rules  and 
procedures  governing  SSA's  programs  is 
the  responsibility  of  the  Commissioner 
of  Social  Security.  Furthermore,  court 
decisions  generally  resolve  individual 
claims  and  neither  address  similar 
circumstances,  nor  are  written  in  a  way 
that  necessarily  instructs  our 
adjudicators  how  to  apply  the  courts' 
holdings  to  other  claims.  We  believe 
that  to  ensure  uniform  and  consistent 
adjudication  procedures  necessary  for 
the  administration  of  a  national 
program,  SSA  must  analyze  and 
interpret  circuit  court  holdings  that  we 
determine  conflict  with  SSA's 
nationwide  rules  to  provide  our 
adjudicators  as  specific  a  statement  as 
possible  of  how  to  apply  the  holding  in 
the  course  of  adjudicating  other  claims. 

If  a  person  believes  that  we  have 
overlooked  or  misconstrued  a  holding  in 
a  court  of  appeals  decision,  that  person 
may  bring  this  matter  to  our  attention 
and  we  will  respond  appropriately. 

Comment:  Two  commenters  suggested 
that  SSA  should  amend  the  current 
acquiescence  regulations  to  direct 
adjudicators  to  follow  circuit  court 
precedent  whether  or  not  an  AR  has 
been  issued.  It  was  also  suggested  that 
SSR  96-lp.  which  sets  forth  a  different 
policy  from  that  suggested  by  the 
commenters,  be  withdrawn 
immediately. 

Response:  Both  the  preamble  to  the 
1990  acquiescence  regulations,  55  FR  at 
1013,  and  SSR  96-lp,  published  on  July 
2,  1996,  explain  the  basis  for  our 
longstanding  policy  that  SSA 
adjudicators  are  to  follow  SSA's 
nationwide  rules  until  the 
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Commissioner  determines  that  a  circuit 
court  holding  is  in  conflict  with  our 
national  rules  and  publishes  an  AR 
instructing  adjudicators  on  how  the 
decision  is  to  be  followed  within  the 
applicable  circuit.  Circuit  court 
decisions  generally  resolve  individual 
claims  and  are  not  necessarily  written  in 
a  way  that  instructs  our  adjudicators  on 
how  to  consistently  apply  the  courts' 
holdings  to  other  (  iaims.  particularly 
when  the  numerous  possible  situations 
to  which  they  may  apply  are 
considered  The  meanmg  and  scope  of 
a  court  holding  are  not  always  clear  and 
can  be  subiect  to  disparate 
interpretations 

If  each  of  SSA's  over  15.000 
adjudicators  were  permitted  to  apply  his 
or  her  own  interpretation  of  a  circuit 
court  decision  in  resolving  these 
difficult  questions,  rather  than  relying 
on  guidance  from  the  Commissioner  in 
the  form  of  an  .A.R,  it  could  result  m 
conflicting  standards  being  used  by 
decisionmakers,  even  within  the  same 
circuit.  Furthermore,  the  Commissioner 
has  the  responsibility  bv  statute  to 
administer  the  Social  Security  programs 
and  establish  the  agency's  rules  and 
procedures  If  the  Commissioner 
abdicated  that  responsibilitv  by 
allowing  individual  adjudicators  to 
decide  claims  according  to  his  or  her 
individual  interpretation  of  the  law.  it 
would  be  impossible  for  the 
Commissioner  to  carry  out  his 
responsibility  to  administer  the  Social 
Security  programs  in  an  effective  and 
efficient  manner  on  a  nationwide  basis, 
and  to  ensure  consistent  and  uniform 
application  of  SS.'\'s  rules.  Indeed,  some 
adjudicators  might  apply  the  circuit 
court's  decision  in  wavs  less  favorable 
to  claimants  than  the  court  intended 
Furthermore,  it  would  not  necessarilv 
be  apparent  v\'hat  standard  was  applied 
by  an  individual  adiudicator,  therefore, 
unlike  the  standards  established  by  the 
Commissioner  in  an  .AR.  the 
interpretation  of  a  circuit  court  decision 
by  an  individual  adjudicator  might  not 
be  readily  susceptible  to  judicial 
scrutiny. 

In  addition,  adjudicators  at  the  initial 
and  reconsideration  levels  of  review 
generally  do  not  have  any  legal  training 
in  interpreting  and  applying  circuit 
court  decisions  If  authority  to  apply 
circuit  court  decisions  in  the  absence  of 
an  AR  was  extended  only  to  ALJs  and 
the  Appeals  Council,  it  would  further 
undermine  uniformity  in 
decisionmaking  by  creating  different 
standards  of  adjudication  at  different 
levels  of  administrative  review. 

For  all  these  reasons,  we  continue  to 
believe  that  the  AR  is  the  fairest  and 
most  effective  method  to  achieve 


uniform  ai. quiescence  in  circuit  court 

holdings  that  conflict  with  SSA's 
nationwide  rules.  This  approach  is 
consistent  with  the  longstanding  legal 
principle  that  it  is  the  responsibility  of 
the  Commissioner,  not  individual 
adjudicators,  to  establish  SS.A's  rules 
and  policies  (including  how  to  apply  a 
circuit  court  holding  which  conflicts 
with  SSA's  nationwide  rules).  Any 
erosion  of  this  legal  principle  would 
represent  a  radical  change  in  the  Federal 
administrative  structure,  and  would 
undermine  a  Federal  department  or 
agency  head's  accountability  for  the 
administration  of  the  agency's  programs. 
Therefore,  it  is  the  role  and 
responsibility  of  individual  adjudicators 
to  decide  claims  by  applying  the  rules 
and  policies  established  by  the 
Commissioner  to  the  facts  of  an 
individual  case 

Commpnt  One  individual  suggested 
that  we  clarify  our  longstanding 
regulatory  language  setting  forth  SSA's 
authority  to  rescind  an  AR  when  we 
subsequently  publish  a  new  regulation 
addressing  an  issue  not  previously 
included  in  our  regulations. 

Response  This  provision  has  been  in 
the  regulations  since  1990  and  courts 
have  not  found  that  it  has  been 
misapplied.  We  do  not  believe  there  is 
a  need  for  a  clarifying  amendment  to 
this  particular  provision  at  this  time. 

Comment:  One  commenter  questioned 
the  legality  of  reiitigating  in  the  same 
circuit  an  issue  addressed  by  an  .\R. 
Another  questioned  whether  the 
regulations  permit  SSA  to  reimgalean 
issue  within  the  same  circuit  after 
publication  of  an  AR  if  we  later  publish 
a  nationwide  regulation  reaffirming  our 
original  position  on  the  issue. 

Response  These  final  rules  make  no 
changes  in  our  relitigation  policies  and 
procedures  which  were  set  forth  in  the 
199U  acquiescence  regulations.  We  do 
not  believe  that  a  Federal  agency  is 
legally  precluded  from  reiitigating  an 
issue  within  a  circuit  that  has 
previously  issued  a  ruling  adverse  to  the 
Government's  position.  When  we 
published  the  1990  acquiescence 
regulations,  we  discussed  some  of  the 
authorities  supporting  our  position  on 
relitigation  and  stated  that  we  would 
not  use  relitigation  as  a  primary  means 
for  resolving  conflicts  in  statutory  and 
regulatory  interpretation  To  date,  we 
have  never  used  the  relitigation 
procedures  outlined  in  the  1990 
regulations  Those  regulations  state  that 
if  we  do  def;ide  to  reiitigate  an  issue,  we 
will  publish  a  notice  of  our  intention  in 
the  Federal  Register  and  also  provide  a 
notice  explaining  our  action  to  all 
affected  claimants. 


As  discussed  in  the  preamble  to  the 
1990  acquiescence  regulations,  55  FR  at 
1015,  when  we  determine  that  a  circuit 
court  holding  conflicts  with  our 
interpretation  of  the  Act  and 
regulations,  we  generally  expect  to 
resolve  the  conflict  by  actively  pursuing 
our  right  to  seek  further  judicial  review, 
revisiting  the  same  issue  in  related 
litigation,  clarifying  our  regulations,  or 
seeking  statutory  amendments.  The 
regulations  outline  a  process  for 
reiitigating  a  court's  holding  within  the 
same  circuit  after  publication  of  an  AR, 
which  requires  certain  specific 
activating  events.  Publication  of  a 
regulation,  by  itself,  is  not  an  activating 
event  for  relitigation. 

Based  on  our  analysis  of  the 
comments,  and  for  the  reasons  set  forth 
above,  we  are  publishing  the  proposed 
rules  as  final  rules  with  the  changes  to 
paragraphs  404.985(b)(2)  and 
4 16, 1485(b)(2)  discussed  above.  We 
have  also  made  minor  editorial  and 
technical  changes  for  clarification  and 
consistency. 

Regulatork  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  are  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  these  rules  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  regulations  contain  information 
collection  requirements  in  paragraphs 
404.985(b)  and  416.1485(b).  We  have 
received  approval  for  these 
requirements  from  OMB  under  OMB 
No.  0960-0581  which  expires  November 
30.  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002.  Social  Security- 
Retircment  Insurance:  96.003.  Social 
Security-Special  Benefits  for  Persons  Aged  72 
and  Over;  96.004,  Social  Security-Survivors 
Insurance;  96,006,  Supplemental  Security 
Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
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benefits.  Old-Age.  Survivors  and 
Disability  insurance.  Reporting  and 
recordkeeping  requirements.  Social 
8e<:uritv 

20  CFR  Part  416 

Administrative  practice  and 
pro<;edur«,  Aged.  Blind.  Disability 
benefits.  Public  assistanc:e  programs. 
Reporting  and  recordkeeping 
requirements  Supplemental  Security 
Income  (SSI). 

Dated:  April  27.  1998 
KmiMth  S.  Apfiil. 
Commissioner  of  Social  S^curitv 

For  the  reasons  set  out  in  the 
preamble,  subpart  I  of  part  404  and 
subpart  N  of  part  416  of  uhaptur  III  of 
title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below 

PAW'   4    4      >  t  ;  t  MA,  OL[>-AQE, 
s     Hv  V     MS  AND  DISABILITY 
iNSURANCL  (J950-) 

20  CFR  part  404.  subpart  J,  is 
amended  as  follows: 

1  The  authority  citation  for  subpart  I 
of  part  404  continues  to  read  as  follows; 

Authority:  Sees.  201{i),  205(a).  (b),  (dHh). 
and(i).  221.  225.  and  702(a)(5)  of  the  Social 
Security  Act  (42  U  S.C  401(|).  405(a).  (b). 
(dHh).  and  (j).  421,  425.  and  902(a)(5)).  31 
use.  3720A.  sec  5.  Pub  L  97-455.  96  Stat 
2500  (42  use  405  note),  sees.  5,  6(c)-<e). 
and  15.  Pub  L  98-460.  98  Stat  1802  (42 
U.S.C  421  nota). 

2  Section  404  985  is  revised  to  read 

as  follows 

§  404.965    Application  of  Circuit  court  taw. 

The  procedures  which  follow  apply  to 
administrative  determinations  or 
decisions  on  claims  involving  the 
application  of  circuit  court  law. 

fa)  General  We  will  apply  a  holding 
in  a  United  States  Court  of  Appeals 
decision  that  we  determine  conflicts 
with  our  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regulations 
unless  the  Government  seeks  further 
judicial  review  of  that  decision  or  we 
relitigate  the  issue  presented  in  the 
decision  in  accordance  with  paragraphs 
(c)  and  (d)  of  this  section.  We  will  apply 
the  holding  to  claims  at  all  levels  of  the 
administrative  review  process  within 
the  applicable  circuit  unless  the 
holding,  by  its  nature,  applies  only  at 
certain  levels  of  adjudication. 

(b)  Issuance  of  an  Acquiescence 
Ruling.  When  we  determine  that  a 
United  States  Court  of  Appeals  holding 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  and  the  Government  does 
not  seek  further  judicial  review  or  is 
unsuccessful  on  further  review,  we  will 


issue  a  Social  Security  Acquiescence 
Ruling.  The  Acquiescence  Ruling  will 
describe  the  administrative  case  and  the 
court  decision,  identify  the  issue(s) 
involved,  and  explain  how  we  will 
apply  the  holding,  including,  as 
necessary,  how  the  holding  relates  to 
other  decisions  within  the  applicable 
circuit.  These  Acquiescence  Rulings 
will  generally  be  effective  on  the  date  of 
their  publication  in  the  Federal  Register 
and  will  apply  to  all  determinations  and 
decisions  made  on  or  after  that  date 
unless  an  Acquiescence  Ruling  is 
rescinded  as  stated  in  paragraph  (e)  of 
this  section  The  process  we  will  use 
when  issuing  an  Acquiescence  Ruling 
follows: 

(1)  We  will  release  an  Acquiescence 
Ruling  for  publication  in  the  Federal 
Register  for  any  precedential  circuit 
court  decision  that  we  determine 
contains  a  holding  that  conflicts  with 
our  interpretation  of  a  provision  of  the 
Social  Security  Act  or  regulations  no 
later  than  120  days  from  the  receipt  of 
the  court's  decision  This  timeframe  will 
not  apply  when  we  decide  to  seek 
further  judicial  review  of  the  circuit 
court  decision  or  when  coordination 
with  the  Deparimeat  of  Justice  and/or 
other  Federal  agencies  makes  this 
timeframe  no  longer  feasible 

(2)  If  we  make  a  determination  or 
decision  on  your  claim  between  the  date 
of  a  circuit  court  decision  and  the  date 
we  publish  an  Acquiescence  Ruling, 
you  may  request  appUcation  of  the 
published  Acquiescence  Ruling  to  the 
prior  determination  or  decision.  You 
must  demonstrate  that  application  of  the 
Acquiescence  Ruling  could  change  the 
prior  determination  or  decision  in  your 
case  You  may  demonstrate  this  by 
submitting  a  statement  that  cites  the 
Acquiescence  Ruling  or  the  holding  or 
portion  of  a  circuit  court  decision  which 
could  change  the  prior  determination  or 
decision  in  your  case  If  you  can  so 
demonstrate,  we  will  readjudicate  the 
claim  in  accordance  with  the 
Acquiescence  Ruling  at  the  level  at 
which  it  was  last  adjudicated.  Any 
readjudication  will  be  limited  to 
consideration  of  the  issue(s)  covered  by 
the  Acquiescence  Ruling  and  any  new 
determination  or  decision  on 
readjudication  will  be  subject  to 
administrative  and  judicial  review  in 
accordance  with  this  subpart.  Our 
denial  of  a  request  for  readjudication 
will  not  be  subject  to  further 
administrative  or  judicial  review.  If  you 
nie  a  request  for  readjudication  within 
the  60-day  appeal  period  and  we  deny 
that  request,  we  shall  extend  the  time  to 
file  an  appeal  on  the  merits  of  the  claim 
to  60  days  after  the  date  that  we  deny 
the  request  for  readjudication. 


(3)  After  we  receive  a  precedential 
circuit  court  decision  and  determine 
that  an  Acquiescence  Ruling  may  be 
required,  we  will  begin  to  identify  those 
claims  that  are  pending  before  us  within 
the  circuit  and  that  might  be  subject  to 
readjudication  if  an  Acquiescence 
Ruling  is  subsequently  issued.  When  an 
Acquiescence  Ruling  is  published,  we 
will  send  a  notice  to  those  individuals 
whose  cases  we  have  identified  which 
may  be  affected  by  the  Acquiescence 
Ruling.  The  notice  will  provide 
information  about  the  Acquiescence 
Ruling  and  the  right  to  request 
readjudication  under  that  Acquiescence 
Ruling,  as  described  in  paragraph  (b)(2) 
of  this  section.  It  is  not  necessary  for  an 
individual  to  receive  a  notice  in  order 
to  request  application  of  an 
Acquiescence  Ruling  to  his  or  her  claim, 
as  described  in  paragraph  (b)(2)  of  this 
section. 

(c)  Relitigation  of  court's  holding  after 
publication  of  an  Acquiescence  Ruling. 
After  we  have  published  an 
Acquiescence  Ruling  to  reflect  a  holding 
of  a  United  States  Court  of  Appeals  on 
an  issue,  we  may  decide  under  certain 
conditions  to  relitigate  that  issue  within 
the  same  circuit.  We  may  relitigate  only 
when  the  conditions  specified  in 
paragraphs  (c)(2)  and  (3)  of  this  section 
are  met,  and.  in  general,  one  of  the 
events  specified  in  paragraph  (c)(1)  of 
this  section  occurs. 

(1)  Activating  events: 

(i)  An  action  by  both  Houses  of 
Congress  indicates  that  a  circuit  court 
decision  on  which  an  Acquiescence 
Ruling  was  based  was  decided 
inconsistently  with  congressional 
intent,  such  as  may  be  expressed  in  a 
joint  resolution,  an  appropriations 
restriction,  or  enactment  of  legislation 
which  affects  a  closely  analogous  body 
of  law; 

(ii)  A  statement  in  a  majority  opinion 
of  the  same  circuit  indicates  that  the 
court  might  no  longer  follow  its 
previous  decision  if  a  particular  issue 
were  presented  again: 

(iii)  Subsequent  circuit  court 
precedent  in  other  circuits  supports  our 
interpretation  of  the  Social  Security  Act 
or  regulations  on  the  issue(s)  in 
question:  or 

(iv)  A  subsequent  Supreme  Court 
decision  presents  a  reasonable  legal 
basis  for  questioning  a  circuit  court 
holding  upon  which  we  base  an 
Acquiescence  Ruling. 

(2)  The  General  Counsel  of  the  Social 
Security  Administration,  after 
consulting  with  the  Department  of 
Justice,  concurs  that  relitigation  of  an 
issue  and  application  of  our 
interpretation  of  the  Social  Security  Act 
or  regulations  to  selected  claims  in  the 
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administrative  review  process  within 
the  circuit  would  be  appropriate 

(.1)  We  publish  a  notice  in  the  Federal 
Register  that  we  intend  to  relitigate  an 
Acquiescence  Ruling  issue  and  that  we 
will  apply  our  interpretation  of  the 
Social  Security  .^ct  or  regulations 
within  the  circuit  to  claims  in  the 
administrative  review  process  selected 
for  relitigation.  The  notice  will  explain 
why  we  made  this  decision. 

(d)  Notice  of  relitigation.  When  we 
decide  to  relitigate  an  issue,  we  will 
provide  a  notice  explaining  our  action 
to  all  affected  claimants.  In  adjudicating 
claims  subject  to  relitigation, 
decisionmakers  throughout  the  SSA 
administrative  review  process  will 
apply  our  interpretation  of  the  Social 
Security  Act  and  regulations,  but  will 
also  state  in  written  determinations  or 
decisions  how  the  claims  would  have 
been  decided  under  the  circuit  standard. 
Claims  not  subject  to  relitigation  will 
continue  to  be  decided  under  the 
Acquiescence  Ruling  m  accordance 
with  the  circuit  standard  So  that 
affected  claimants  can  be  readily 
identified  and  any  subsequent  decision 
of  the  circuit  court  or  the  Supreme 
Court  can  be  implemented  quickly  and 
efficiently,  we  will  maintain  a  listing  of 
all  claimants  who  receive  this  notice 
and  will  provide  them  with  the  relief 
ordered  by  the  court. 

(e)  Rescission  of  an  Acquiescence 
Ruling.  We  will  rescind  as  obsolete  an 
Acquiescence  Ruling  and  apply  our 
interpretation  of  the  Social  Security  Act 
or  regulations  by  publishing  a  notice  in 
the  Federal  Register  when  any  of  the 
following  events  occurs: 

(1)  The  Supreme  Court  overrules  or 
limits  a  circuit  court  holding  that  was 
the  basis  of  an  Acquiescence  Ruling; 

(2)  A  circuit  court  overrules  or  limits 
itself  on  an  issue  that  was  the  basis  of 
an  Acquiescence  Ruling; 

(3)  A  Federal  law  is  enacted  that 
removes  the  basis  for  the  holding  in  a 
decision  of  a  circuit  court  that  was  the 
subject  of  an  Acquiescence  Ruling:  or 

(4)  We  subsequently  clarify,  modify  or 
revoke  the  regulation  or  ruling  that  was 
the  subject  of  a  circuit  court  holding 
that  we  determined  conflicts  with  our 
interpretation  of  the  Social  Security  Act 
or  regulations,  or  we  subsequently 
publish  a  new  regulation(s)  addressing 
an  issue(s)  not  previously  included  m 
our  regulations  when  that  issue(s)  was 
the  subject  of  a  circuit  court  holding 
that  conflicted  with  our  interpretation  of 
the  Social  Security  Act  or  regulations 
and  that  holding  was  not  compelled  by 
the  statute  or  Constitution. 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND,  AND  DISABLED 

20  CFR  part  416,  subpart  N,  is 
amended  as  follows: 

1.  The  authority  citation  for  subpart  N 
continues  to  read  as  follows: 

.\ufhority:  Sees.  702(a)(5),  1631.  and  1633 
of  the  Social  Security  Act  (42  U.S.C 
902(a)(5).  1383,  and  1 383b). 

2.  Section  416.1485  is  revised  to  read 
as  follows: 

§  4 1 6. 1 485    Appllcaflon  of  circuit  court  law. 

The  procedures  which  fohow  apply  to 
administrative  determinations  or 
decisions  on  claims  involving  the 
application  of  circuit  court  law. 

(a)  General.  We  will  apply  a  holding 
in  a  United  States  Court  of  .^ppeals 
decision  that  we  determine  conflicts 
with  our  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regulations 
unless  the  Government  seeks  further 
judicial  review  of  that  decision  or  we 
relitigate  the  issue  presented  in  the 
decision  in  acf:ordance  with  paragraphs 
(c)  and  (d)  of  this  section.  We  will  apply 
the  holding  to  claims  at  all  levels  of  the 
administrative  review  process  within 
the  applicable  circuit  unless  the 
holding,  by  its  nature,  applies  only  at 
certain  levels  of  adiudication. 

(b)  Issuance  of  an  Acquiescence 
Ruling.  When  we  determine  that  a 
United  States  Court  of  .Appeals  holding 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  and  the  Government  does 
not  seek  further  judicial  review  or  is 
unsuccessful  on  further  review,  we  will 
issue  a  Social  Security  Acquiescence 
Ruling.  The  .Acquiescence  Ruling  will 
describe  the  administrative  case  and  the 
court  decision,  identify,  the  issue(s) 
involved,  and  explain  how  we  will 
apply  the  holding,  including,  as 
necessary,  how  the  holding  relates  to 
other  decisions  within  the  applicable 
circuit.  These  .Acquiescence  Rulings 
will  generally  be  effective  on  the  date  of 
their  publication  in  the  Federal  Register 
and  will  apply  to  all  deternunations. 
redeterminations,  and  decisions  made 
on  or  after  that  date  unless  an 
Acquiescence  Ruling  is  rescinded  as 
stated  in  paragraph  (e)  of  this  section. 
The  process  we  will  use  when  issuing 
an  Acquiescence  Ruling  follows: 

(1)  We  will  release  an  Acquiescence 
Ruling  for  publication  in  the  Federal 
Register  for  any  precedential  ciri  ui; 
court  decision  that  we  determine 
contains  a  holding  that  conflicts  with 
our  interpretation  of  a  provision  of  the 
Social  Security  .Act  or  regulations  no 
later  than  120  days  from  the  receipt  of 
the  court's  decision.  This  timeframe  wall 


not  apply  when  we  decide  to  seek 
further  judicial  review  of  the  circuit 
court  decision  or  when  coordination 
with  the  Department  of  Justice  and/or 
other  Federal  agencies  makes  this 
timeframe  no  longer  feasible. 

(2)  If  we  make  a  determination  or 
decision  on  your  claim  between  the  date 
of  a  circuit  court  decision  and  the  date 
we  publish  an  Acquiescence  Ruling, 
you  may  request  application  of  the 
published  Acquiescence  Ruling  to  the 
prior  determination  or  decision.  You 
must  demonstrate  that  application  of  the 
Acquiescence  Ruling  could  change  the 
prior  determination  or  decision  in  your 
case.  You  may  demonstrate  this  by 
submitting  a  statement  that  cites  the 
Acquiescence  Ruling  or  the  holding  or 
portion  of  a  circuit  court  decision  which 
could  change  the  prior  determination  or 
decision  in  your  case.  If  you  can  so 
demonstrate,  we  will  readjudicate  the 
claim  in  accordance  with  the 
Acquiescence  Ruling  at  the  level  at 
which  it  was  last  adjudicated.  Any 
readjudication  will  be  hmited  to 
consideration  of  the  issue(s)  covered  by 
the  Acquiescence  Ruling  and  any  new 
determination  or  decision  on 
readjudication  will  be  subject  to 
administrative  and  judicial  review  in 
accordance  with  this  subpart.  Our 
denial  of  a  request  for  readjudication 
will  not  be  subject  to  further 
administrative  or  judicial  review.  If  you 
file  a  request  for  readjudication  within 
the  60-day  appeal  period  and  we  deny 
that  request,  we  shall  extend  the  time  to 
file  an  appeal  on  the  merits  of  the  claim 
to  60  days  after  the  date  that  we  deny 
the  request  for  readjudication. 

(3)  After  we  receive  a  precedential 
circuit  court  decision  and  determine 
that  an  Acquiescence  Ruling  may  be 
required,  we  will  begin  to  identif>'  those 
claims  that  are  pending  before  us  within 
the  circuit  and  that  might  be  subject  to 
readjudication  if  an  Acquiescence 
Ruling  is  subsequently  issued.  When  an 
Acquiescence  Ruling  is  published,  we 
will  send  a  notice  to  those  individuals 
whose  cases  we  have  identified  which 
may  be  affected  by  the  Acquiescence 
Ruling.  The  notice  will  provide 
information  about  the  Acquiescence 
Ruling  and  the  right  to  request 
readjudication  under  that  Acquiescence 
Ruling,  as  described  in  paragraph  (b)(2) 
of  this  section.  It  is  not  necessary  for  an 
individual  to  receive  a  notice  in  order 
to  request  application  of  an 
Acquiescence  Ruling  to  his  or  her  claim, 
as  described  in  paragraph  (b)(2)  of  this 
section. 

(c)  Relitigation  of  court's  holding  after 
publication  of  an  Acquiescence  Ruling. 
After  we  have  published  an 
Acquiescence  Ruling  to  reflect  a  holding 
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of  a  United  States  Court  of  Appeals  on 
an  issue,  we  may  decide  under  certain 
conditions  to  relitigate  that  issue  within 
the  same  circuit.  We  may  relitigate  only 
when  the  conditions  specified  in 
paragraphs  (c)(2)  and  (3)  of  this  section 
are  met.  and.  in  general,  one  of  the 
events  specified  in  paragraph  (c)(1)  of 
this  section  occurs. 

(1)  Activating  events: 

(i)  An  action  Dv  both  Houses  of 
Congress  indicates  that  a  circuit  court 
decision  on  which  an  Acquiescence 
Ruling  was  based  was  decided 
inconsistently  with  congressional 
intent,  such  as  may  be  expressed  in  a 
joint  resolution,  an  appropriations 
restriction,  or  enactment  of  legislation 
which  affects  a  closely  analogous  body 
of  law: 

(ii)  A  statement  in  a  majority  opinion 
of  the  same  circuit  indicates  that  the 
court  might  no  longer  follow  its 
previous  decision  if  a  particular  issue 
were  presented  again: 

(iii)  Subsequent  circuit  court 
precedent  in  other  circuits  supports  our 
interpretation  of  the  Social  Security  Act 
or  regulations  on  the  issue(s)  in 
question:  or 

(iv)  A  subsequent  Supreme  Court 
decision  presents  a  reasonable  legal 
basis  for  questioning  a  circuit  court 
holding  upon  which  we  base  an 
Acquiescence  Ruling. 

(2)  The  General  Counsel  of  the  Social 
Security  Administration,  after 
consulting  with  the  Department  of 
lusttce.  concurs  that  relitigation  of  an 
issue  and  application  of  our 
interpretation  of  the  Social  Security  Act 
or  regulations  to  selected  claims  in  the 
administrative  review  process  within 
the  circuit  would  be  appropriate. 

(3)  We  publish  a  notice  in  the  Federal 
Register  that  we  intend  to  relitigate  an 
Acquiescence  Ruling  issue  and  that  we 
will  apply  our  interpretation  of  the 
So<;:ial  Security  Act  or  regulations 
within  the  circuit  to  claims  in  the 
administrative  review  process  selected 
for  relitigation.  The  notice  will  explain 
why  we  made  this  decision. 

(d)  Notice  of  relitigation.  When  we 
decide  to  relitigate  an  issue,  we  will 
provide  a  notice  explaining  our  action 
to  all  affected  claimants.  In  adjudicating 
claims  subject  to  relitigation, 
decisionmakers  throughout  the  SSA 
administrative  review  process  will 
apply  our  interpretation  of  the  Social 
Security  Act  and  regulations,  but  will 
also  state  in  written  determinations  or 
decisions  how  the  claims  would  have 
been  decided  under  the  circuit  standard. 
Claims  not  subject  to  relitigation  will 
continue  to  be  decided  under  the 
Acquiescence  Ruling  in  accordance 
with  the  circuit  standard.  So  that 


affected  claimants  can  be  readily 
identified  and  any  subsequent  decision 
of  the  circuit  court  or  the  Supreme 
Court  can  be  implemented  quickly  and 
efficiently,  we  will  maintain  a  listing  of 
all  claimants  who  receive  this  notice 
and  will  provide  them  with  the  relief 
ordered  by  the  court. 

(e)  Rescission  of  an  Acquiescence 
Ruling.  We  will  rescind  as  obsolete  an 
Acquiescence  Ruling  and  apply  our 
interpretation  of  the  Social  Security  Act 
or  regulations  by  publishing  a  notice  in 
the  Federal  Register  when  any  of  the 
following  events  occurs: 

(1)  The  Supreme  Court  overrules  or 
limits  a  circuit  court  holding  that  was 
the  basis  of  an  Acquiescence  Ruling: 

(2)  A  circuit  court  overrules  or  limits 
itself  on  an  issue  that  was  the  basis  of 
an  Acquiescence  Ruling; 

(3)  A  Federal  law  is  enacted  that 
removes  the  basis  for  the  holding  in  a 
decision  of  a  circuit  court  that  was  the 
subject  of  an  Acquiescence  Ruling:  or 

(4)  We  subsequently  clarify,  modify  or 
revoke  the  regulation  or  ruling  that  was 
the  subject  of  a  circuit  court  holding 
that  we  determined  conflicts  with  our 
interpretation  of  the  Social  Security  Act 
or  regulations,  or  we  subsequently 
publish  a  new  regulation(s)  addressing 
an  issue(s)  not  previously  included  in 
our  regulations  when  that  issue(s)  was 
the  subject  of  a  circuit  court  holding 
that  conflicted  with  our  interpretation  of 
the  Social  Security  Act  or  regulations 
and  that  holding  was  not  compelled  by 
the  statute  or  Constitution. 

IFRDoc  98-11945  Filed  5-S-98;  8:45  anj) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FocKl  and  Druq  Admin istratlOB 

[DOC«H<  Nw    ^N-^f  '9] 

21  Cf  R  Part  801 

Natural  Rubber-Containing  Medical 

Devices    User  Labeling 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Final  rule:  interpretation. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  that  it  does  not  intend  to  apply 
to  combination  products  currently 
regulated  under  human  drug  or  biologic 
labeling  provisions  its  September  30. 
1997,  final  rule  requiring  certain 
labeling  statements  for  all  medical 
devices  that  contain  or  have  packaging 
that  contains  natural  rubber  that 


contacts  humans.  FDA  is  taking  this 
action,  in  part,  in  response  to  a  citizen 
petition  and  other  communications  from 
industry  that  the  agency  has  received 
since  the  publication  of  the  final  rule. 
FDA  intends  to  initiate  a  proceeding  to 
propose  natural  rubber  labeling 
requirements  for  drugs  and  biologies, 
including  combination  products  that  are 
currently  regulated  under  drug  and 
biologic  labeling  provisions.  Such  a 
proceeding  may  include  a  combination 
of  rulemaking  and  guidance  and  will 
offer  opportunity  for  public  comment. 
EFFHCTiVE  DATE:  Scji'tTTlber  V)    lO'iS. 
F0«  FURTHER  INFORMATION  CONTACT: 
Brian  L.  Pendleton.  Center  for  Drug 
Evaluation  and  Research  (HFD-7), 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville.  MD 
20857. 301-594-5649:  or 
Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-10), 
Food  and  Drug  Administration. 
8800  Rockville  Pike,  Bethesda,  MD 
208^2    :im-R27-0737. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  S»'p!emt)er  30,  1997 
(62  FR  51UJ1I,  FDA  (..itinshed  a  final 
rule  to  be  codified  a!  Jl  CFR  801  437 
requiring  certain  labeling  statements  on 
medical  devices  that  contain  or  have 
packaging  that  contains  natural  rubber 
that  contacts  humans.  The  labeling 
statements  alert  users  that  a  product 
contains  either  dry  natural  rubber  or 
natural  rubber  latex,  and  for  products 
containing  natural  rubber  latex  that  the 
presence  of  this  material  may  cause 
allergic  reactions.  The  final  rule,  which 
becomes  effective  September  30.  1998, 
was  adopted  because  natural  rubber 
may  cause  a  significant  health  risk  to 
persons  who  are  sensitized  to  natural 
latex  proteins. 

In  response  to  a  comment  on  the 
proposed  latex  labeling  regulation  (61 
FR  32618.  June  24.  1996)  about  the 
applicability  of  the  requirements  to 
combination  products,  FDA  stated  in 
the  preamble  to  the  final  rule  that  it 
intended  to  require  combination 
products  (i.e..  drug/ device  and  biologic/ 
device  combinations)  that  contain 
natural  rubber  device  components  to  be 
labeled  in  accordance  with  §801.437 
(62  FR  51021  at  51026).  Because  the 
entities  that  comprise  a  combination 
product  meet  more  than  one 
jurisdictional  definition,  the  agency  may 
apply  one  or  more  sets  of  regulatory 
provisions  to  such  products,  as 
specified  in  the  Intercenter  Agreement 
Between  the  Center  for  Drug  Evaluation 
and  Research  and  the  Center  for  Devices 
and  Radiological  Health  and  the 
Intercenter  Agreement  Between  the 
Center  for  Biologies  Evaluation  and 
Research  and  the  Center  for  Devices  and 
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Radiological  Health  (the  Intercenter 
Agreements). 

Concerning  the  implementation  of  the 
final  rule  for  these  combination 
products,  the  FDA  stated  that  natural 
rubber  combination  products  that  are 
listed  in  the  Intercenter  Akjreements  as 
being  regulated  under  device  labeling 
provisions  will  be  required  to  comply 
with  the  final  rule  on  the  effective  date. 
FDA  stated  that  natural  rubber 
combination  products  that  are  listed  in 
the  Intercenter  Agreements  as  being 
regulated  under  drug  or  biologic 
labeling  provisions  will  be  subject  to  the 
labeling  requirements  on  September  30, 
1998,  or  when  FDA  amends  the 
Intercenter  Agreements  to  provide  that 
these  types  of  combination  products  are 
subject  to  the  requirements,  whichever 
is  later.  FDA  stated  that  it  would 
provide  notice  in  the  Federal  Register  of 
the  amendments  to  the  Intercenter 
Agreements  to  apply  the  ialx>ling 
requirements  to  all  natural  nibber 
combination  products  regulated  under 
drug  and  biologic  provisions.  P"DA  also 
stated  then  that   "the  agencv  anticipates 
that  the  Drug/Device  Intercenter 
Agreement  will  be  amended  to  reflect 
that  prefilled  drug  vial  containers, 
transdermal  patches,  infusion  pumps, 
and  prefilled  syringes  that  presently  are 
regulated  under  drug  authorities  are  also 
subject  to  this  regulation"  162  FR  51021 
at  51026). 

The  agency  has  received  numerous 
inquiries  about,  and  ob)ections  to,  the 
application  of  the  natural  rubber 
labeling  requirements  to  combination 
drug/device  products  and  to 
combination  biologic/device  products 
that  currently  are  regulated  under  drug 
and  biologic  labeling  provisions.  These 
include  a  citizen  petition  submitted  by 
the  Health  Industry  Manufacturers 
Association  (Docket  No  q8P-OU12/CPl). 
One  concern  was  that  some  combination 
products  may  raise  different  labeling 
issues  than  single-entity  device 
products.  In  addition,  a  concern  was 
raised  that  adequate  notice  and 
opportunity  for  comment  was  not 
provided  with  regard  to  the 
applicability  of  the  rule  to  combination 
products  that  currently  are  regulated 


under  drug  and  biologic  labeling 
provisions. 

FDA  believes  that  the  notice  provided 
was  legally  sufficient.  However,  upon 
consideration  of  these  comments  and 
the  need  to  provide  a  uniform  labeling 
approach  for  all  drug  and  biological 
products,  including  combination 
products  currently  regulated  under  drug 
and  biologic  labeling  provisions,  FDA 
has  decided  that  further  opportunity  for 
public  comment  should  be  provided  on 
how  natural  rubber  labeling 
requirements  should  be  applied  to  all 
products  regulated  as  drugs  and 
biologies.  FDA  believes  that  it  would 
benefit  from  additional  public  comment 
on  whether  there  an?  labeling  issues  that 
are  unique  to  products  regulated  as 
drugs  and  biologies  as  well  as  on 
whether  the  agencv  should  adopt  rules 
and  guidance  that  would  apply  to  all 
natural  rubber-containing  products 
regulated  under  the  drug  and  biologic 
labeling  provisions  rather  than  only  to 
combination  products. 

Therefore,  FDA  is  announcing  that  it 
does  not  intend  to  amend  the 
Intercenter  .Agreements  as  stated  in  the 
preamble  to  the  final  rule.  Instead,  FDA 
intends  to  initiate  a  proceeding  to 
propose  requirements  for  labeling 
statements  on  products  regulated  as 
drugs  and  biologies,  including 
combination  products  currently 
regulated  under  drug  and  biologic 
labeling  provisions,  that  contain  natural 
rubber  that  contacts  humans  Such  a 
proceeding  may  include  a  combination 
of  proposed  rulemaking  and  guidance 
and  will  offer  opportunity  for  public 
comment.  In  the  interim,  FDA  is 
providing  notice  that  it  does  not  intend 
to  apply  to  combmation  products 
regulated  under  human  drug  or  biologic 
labeling  provisions  its  September  30. 
1997,  final  rule  requiring  certain 
labeling  statements  for  all  medical 
devices  that  contain  or  have  packaging 
containing  natural  rubber  that  contacts 
humans. 

Dated:  April  30,  1998. 
WUliam  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  98-11982  Filed  5-5-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[OR-«7-7282   OR-70-:'2a5    PP.-5&"&-6] 

Approval  and  Promuiqatton  ot  S'.^'e 
Impiementatior  Plans   Oregon 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  procedures 
dev  -'•(■.  in  the  January  19,  1989 
Federal  Register,  EPA  recently 
approved  two  minor  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Oregon  Department  of 
Environmental  Quality  (ODEQ).  These 
revisions  include;  changes  to  the 
definition  of  Volatile  Organic 
Compounds  (VOC)  in  the  Oregon 
Administrative  Rules  (OAR)  consistent 
wdth  changes  made  in  the  federal 
definition  and  delisting  certain 
compounds  no  longer  considered  VOCs; 
and.  changes  in  the  OAR  that  increase 
Air  Contaminant  Discharge  Permit  Fees 
for  stationary  sources  to  recover  costs  of 
operating  the  state  permit  program.  This 
document  lists  the  revisions  EPA  has 
approved  and  incorporates  the  relevant 
material  into  the  Code  of  Federal 
Regulations. 
EFFECTIVE  DATE:  June  5,  1998. 

ADDRESSES:  Copies  of  Oregon's  State  SIP 
revision  requests  and  EPA's  letter 
notices  of  approval  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations;  EPA,  Region  10,  Office  of  Air 
Quality  (OAQ-107),  1200  Sixth  Avenue. 
Seattle,  Washington  98101:  State  of 
Oregon  Department  of  Environmental 
Quality.  811  SW  Sixth  Ave.,  Portland. 
OR  97204-1390. 

FOR  FURT)«R  INFORM* "^'ON  CONTACT: 
Tracy  Oliver.  Or.icu  o:  A.:  Quality 
(OAQ-107).  EPA,  Seattle.  Washington. 
(206)  553-1388 

SUPPLEMENTARY  INFORMATION:  EPA 
Region  10  has  approved  the  following 
minor  SIP  revision  requests  under 
section  100(a)  of  the  Clean  Air  Act  (Act): 


State 

Subject  matter 

Date  of  sut>- 
misston 

Date  of  ap- 
proval 

OR 

OR 

Ct)anges  to  ttie  definition  ot  VOC  in  the  OAR  oDnsistent  with  changes  in  the  federal  defini- 
tion. Delisting  perchioroethviene  acetone  HFC  43-i0mee  and  HCFC  225ca  and  cb 
which  are  no  longef  consioerec  VOCs. 

Changes  m  the  OAR  that  increase  the  Air  Contaminate  Permit  Fees  for  stationary  sources 
and  allow  the  state  to  recover  the  costs  of  operating  the  permit  program. 

5-22-97 
11-13-97 

6-16-97 
2-13-98 

2\'l  U 
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hPA  has  deteriiiined  that  oaUi  ol  these 
SIP  revisions  complies  with  all 
applicable  requirements  of  the  Act  and 
EPA  policy  and  regulations  concerning 
such  revisions,  Due  to  the  minor  nature 
of  these  revisions.  EPA  concluded  that 
conducting  notice-and-comment 
rulemaking  prior  to  approving  the 
revisions  would  have  been 
"unnecessary  and  contrary  to  the  public 
interest"  and  hence  not  required  by  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(b).  Each  of  these  SIP  approvals 
became  final  and  effective  on  the  date 
of  EPA  approval  as  listed  in  the  chart 
above. 

!    \ifni\istralive  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604,  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D.  of  the  Clean  Air 
Act  do  not  create  any  new  requirements 
but  simply  approve  requirements  that 
the  State  is  already  imposing  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 


dgy  •  ■  to  tne  pru  ate  sector,  01 

SlK  II  or  more.  Under  Section 

205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
use.  801  et  seq  ,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  by  5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  6,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 


requirements.  Volatile  organic 
compounds. 

Nots:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  )uly  1, 1982. 

Di^tpH   February  20,  1998. 
ChiJtk  hmdlejr, 
Acting  Regional  Administrator.  Region  X. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-[AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  I'  .S  C.  7401  et  seq. 

Subpart  MM — Oregon 

2  Section  52.1970  is  amended  by 
adding  paragraph  (c)(123)  to  read  as 
follows: 

f  52  1 970     ld«nttflcatton  of  plan 

(c)*  •   • 

(123)  On  May  22,  1997,  ODEQ 
submitted  changes  to  the  definition  of 
Volatile  Organic  Compounds  (VOC)  in 
the  Oregon  Administrative  Rules  (OAR) 
consistent  with  changes  made  in  the 
federal  definition  and  delisted  certain 
compounds  no  longer  considered  VOCs 
under  the  new  definition.  On  November 
13,  1997.  ODEQ  submitted  (  hariRPs  in 
the  OAR  that  increastni  .Xir  ( oiitaminant 
Discharge  Permit  Fees  for  stationary 
sources  to  recover  costs  of  operating  the 
state  permit  program. 

(i)  Incorporation  by  reference. 

(A)  Oregon  Administrative  Rules  340- 
022-0102(73)  and  340-028-0110(129). 
effective  May  9.  1997;  Oregon 
Administrative  Rule  340-028-1750. 
effective  August  27.  1997. 

|FR  Dec   c)8   n  882  Filed  5-5-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  180 
[OPP-300649    FRL  -578:'^l 
RIN  2070-AB78 

Various  Inert  Ingredients:  Tolerance 
Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
exemptions  from  the  requirement  of  a 
tolerance  exemptions  for  residues  of  2- 
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propene-l-sulfonic  acid,  sodium  salt, 
polymer  with  ethenol  and  ethenyl 
acetate;  polyvinyl  pyrrolidone  butylated 
polymer;  vinyl  pyrrolidone-acrylic  acid 
copolymer;  malei(  anhydride- 
diisobutylene  copolymer,  sodium  salt; 
vinyl  alcohol-vinyl  acetate  copolymer, 
benzaldehyde-o-sodium  sulfonate 
condensate  when  used  as  inert 
ingredients  in  pesticide  formulations 
applied  to  growing  crops,  crops  after 
harvest,  and/or  animals.  EPA  is 
establishing  this  regulation  on  its  owm 
initiative. 

DATES:  This  regulation  is  effective  May 
6. 1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 

bpfore  lulv  6,  1998. 
ADDRESSES:  Written  objections  and 
heanng  requests,  identified  by  the 
docket  control  number,  IOPP-300649], 
must  be  submitted  to:  Heanng  Clerk 
(1900),  Environmental  Protection 
Agency,  Rin   M3708,  401  M  St  .  SW., 
Washington,  DC  20460  Fees 
accompanying  obiections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to  EP.^ 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O  Box 
360277M.  Pittsburgh,  PA  15251    A  copy 
of  any  objections  and  heanng  requests 
filed  with  the  Heanng  Clerk  identified 
by  the  docket  control  number,  iOFP- 
300649],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Hv,y  ,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Heanng  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail  epa  gov  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  .^.SCI1  file  avoiding  the 
use  of  special  characters  and  any  fonn 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5,1/6.1  file 
format  or  ASCII  file  fomiat.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  |OPP- 
300649).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bipin  Gandhi,  Registration 
Division  7505 W,  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-8380,  e-mail: 
gandhi  bipin@epama!i  epa  gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  0(  tober  1,  1997  (62 
FR  51397]  (FRL-5746-3),  EPA  proposed 
the  establishment  of  an  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  2-propene-l -sulfonic  acid, 
sodium  salt,  polymer  with  ethenol  and 
ethenyl  acetate:  polyvinyl  pyrrolidone 
butylated  polymer;  vinyl  pyrrolidone- 
acrylic  acid  copolymer;  maleic 
anhydride-diisobutylene  copolymer, 
sodium  salt;  vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldehyde-o-sodium 
sulfonate  condensate  when  used  as  inert 
ingredients  in  pesticide  formulations 
applied  to  growing  crops,  raw 
agricultural  commodities  after  harvest 
and'or  animals  on  its  own  initiative 
pursuant  to  section  408(e)(1)(B)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  US  C  346a(e).  This 
proposal  noted  that  these  chemicals 
were  the  subject  of  proposed  niles 
published  prior  to  the  enactment  of  the 
Food  Quality  Protection  Act  of  1996. 
Summaries  of  each  of  those  initial 
proposed  rules  were  also  included. 
There  were  no  comments  received  in 
response  to  the  proposed  rule. 

Based  on  the  information  and  data 
considered  and  the  findings  set  forth  in 
the  preamble  to  the  proposed  rule,  ElPA 
is  establishing  exemptions  from  the 
requirement  of  a  tolerance  as  set  forth  in 
this  document. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408lgj 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EP.^  under  new 
section  408(ej  and  {1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EP.^  currently  has  procedural 
regulations  which  govern  the 
submission  of  obiections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EP.^  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  July  6,  1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 


objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1),  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  1 78,27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  cormection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubhcly  by  EPA 
without  prior  notice. 

11.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  IOPP-300649]  (including  any 
comments  and  data  submitted 
electronically).  A  pubhc  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docketdepamail.epa.gov. 
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blectronic  Luiiuneiits  iiiubt  tj« 
submitted  as  an  ASCII  Tile  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

III.  Rejjulatory  A  s,  --.pnt 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  under  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4.  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq  .  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4)  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28. 
1993).  or  special  considerations  as 
required  by  Executive  Order  12898. 


eiUille  li  Actions  to  Address 

Enviroi.   -^  ..;^i  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 

The  Regulatory  Flexibility  Act  (RFA) 
5  U.S.C.  605(b),  as  amended.  Pub.  L. 
104-121.  110  Stat.  847.  generally 
requires  an  agency  to  prepare  a 
regulatory  flexibility  analysis  of  the 
impact  of  any  notice  and  comment 
rulemaking  on  small  entities  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  The 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4.  1981  (46 
FR  24950)  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Therefore, 
pursuant  to  section  605(b)  of  the  RFA. 
EPA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  final  regulatory 
flexibility  analysis  under  section  604(a) 
of  the  Act  is  required. 

rV'    Nuhns  issii  !i,  'i,  (  iini;r»"ss  .iivl  'h*' 
GeiiL'ial  .^Li-uunliii^  Uttin; 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 


Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prio-  *  -  ?  :H!;  ation 
of  this  rule  in  today's  Pedfral  K(»gister. 
This  is  not  a  "major  rule'  as  defined  by 
j;  t;  Q  r  «n4f?i 

Liit  ul  Subjetti  in  40  U-R  Pan  1  HO 

Environmental  protectioi,. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  22.  1998. 

t'l'tfr  (  auikins. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180^     [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

\uthonty:  21  U.S.C.  346a  and  371. 

z.  in  s  180.1001  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredients,  and  the  table  in 
paragraph  (d)  is  amended  by  removing 
the  entry  for  "Maleic  anhydride 
diisobutylene  copolymer,  sodium  salt" 
to  read  as  follows: 

§180  1001      Exemptions  trom  the 
'(Kjuiroments  o(  a  tolerance 


(c)  •  •  * 


Inert  ingredients 

Limits 

Uses 

•                            •                     • 
MaIeK:    anhydride-    diisobutylene    copotyrner     sodium    satt 

• 

•                                                          •                                                          • 

Suspending  agent  and  dispersing  agent 

(CAS  Reg    No.  37199-81-8).  minimum  numtw  average 
moteojlar  weight  (in  amu)  5.000-18.000. 

•                             •                      • 

Pofyvmytpyrrolidcne    t)uty1ated    potymer    (CAS    Reg     No 
26160-96-3).  minimum  number  average  molecular  weight 
(in  amu)  9.500. 

• 

•                             •                             • 
Surlactants,  related  adjuvant  of  surfactants  and  binder. 

•                            •                     • 
2-Propene- 1 -sulfonic  aad  sodium  salt  poJymer  with  etfieno< 

• 

•                            •                            • 
Birxling  agent. 

and  ethenyl  acetate,  number  average  molecular  weight  (m 
amu)  6.000  -  12.000. 

•                             •                      • 

Vinyl  alcohoJ-vinyl  acetate  copolymer.  benzaJdehyde-o-so- 
dium   sullonate  condensate,   minimum   number  average 
molecular  weight  (in  amu)  20.000. 

• 

•                            •                            • 
Water  soiubie  resin. 
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i  4  9 ,1  ^.* 


iner!  ingredients 


Limits 


Uses 


Vinyl  pyrronaoneac'viK  aoc  uyoo't'^^ei  ^GAS  Heg  No 
28062-44-4  -iini'-.j'-  ij-.De'  average  molecula'  weight 
(In  a'^ir  6  COO. 


A-^  es  .e  G.spersion  stat>ilizer  and  coating  lor  sustained  re- 
ease  granules. 


(•) 


Inert  ingredients 


Limits 


Uses 


Maieic  anhydnoe-diiscjOutyiene  copolymer    soaiu^  sar 
IAS  Reg   No   i7i99-ei'B.    TummurT^  lumoer  aver- 
age '^cxecular  weight    sr  anu^  5  OOC>-ie  000. 


Po<\rvinylpyrro(ioone  Cxitylateo  QOlyme!  (CAS  Reg  Nc 
?6i60-96-3i,  rninimu'^  numtief -average  molecular 
weight  iir  amu!  9.500 


?-Propene-i  suHonic  aac  sodtum  sa(t.  !X>»v'^er  wni 
ethenoi  and  ethenv'  acetate  nun-it)er  average  '^o 
lecula;  weight  (m  amu;  6.CX)0     '2.00C 


,'invi  akxihot-vtnyl  acetate  cocx3lyn-ier  t>en2aWehyde-c^ 
sodiun  surtonate  condensate,  Tiinirnurr-  nu'n&e'  av 
erage  "noiecular  weight  iin  anu)  2C  000 

Vinyl   pyrrolidone-acrvlic    acid   cooofymer    iCAS    Reg 

Sio   28062-44-4>   p^tnir^ar^)  number  average  molecu- 
lar weigh'  IIP  amu'  6  DOG 


Suso-e'>ai'>c  "ip^- a-c  ais^.-e^Si''-,  dje; 


Surlactants    eiatec  adguvant  of  surfactants  and  t>irx}- 


'di'ig  agent. 


A'a'e'  ^">tjr>ip  '^sin. 


Adhesive,  dnpersion  stabilizer  and  ooatirtg  for  sus- 
tained release  granules. 


[FR  Doc.  98-11765  Filed  S-5-98;  8:45  am] 

BiLLING  COOC  a6«&-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  180 
[OPP-300650;  FRL-5788-1] 
RIN  2070-AB78 

Safener  HOE-1 07892;  Extension  of 
Toterances  for  Emergency  Exemptions 

agency:  hn\  ,roruT.e!:!a,  Frfitei  tion 

ACTION:  Fii.d!  nile. 

SUMMARY:  This  rule  extends  time- 
limited  tolerances  for  residues  of  the 
herbicide  safener  HOE-107892  and  its 
metabolites  in  or  on  wheat  grain  at  0.01 
part  per  million  (ppm)  and  wheat  straw 
at  0.05  ppm  for  an  additional  18-month 
period,  to  February  1,  2000.  This  action 
is  in  response  to  EP.'\'<;  eranfing  of  an 


emergency  eawn^tion  under  section  18 
of  the  Federal  Insecticide  Fungicide, 
and  Rodenticide  .^ci  authorizing  use  of 
the  pesticide  fenoxaprop  with  the 
safener  HOE-lOl'Sy^  {trade  name 
PumaM  on  durham  wheat   Section 
408(i)(6)  of  the  Federal  Fi),.d  Drug,  and 
Cosmetic  Act  (FFIX.A    ."-equ.jres  EPA  to 
establish  a  time-hmited  tolera:,;  ►■  or 
exemption  from  the  reqiiirf-nieiit  to'-  8 
tolerance  for  pestu  ide  (.tien.i.  ,ii 
residues  in  food  that  v>u\  re'^uit  from  the 
,ise  of  a  pesticide  under  an  emergency 
exert! pt! on  granted  b\  FIP.A  under 
st-ction  IB  of  FIFFL-\ 
DATES:  This  reKuiatioti  t)e<  omes 
effective  Ma\  b,  19^)8  Ob)ections  and 
request*-  for  hearings  must  be  received 
h\-  EP,-\   on  or  before  |ui\'  6,  1998 
ADDRESSES:  Written  objections  and 
.hearing  requests,  identified  by  the 
..iocket  v.ont.'-oi  numf)er  IOPP-300650), 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SVV., 
Washington.  DC  20460.  Fees 


accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  |OPP- 
300650),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.ef)a.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 


24940 


Federal  Register /Vol    63,  No.  87 /Wednesday.  May  6,  1998 /Rules  and  Regulations 


iilrt  dvuiiiin(<  Itif  use  ol  sptH^-idl 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5  1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  ana  hearing 
requests  must  be  identified  by  the 
docket  control  number  |OPP-300650| 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries 

FOR  FURTHER  INFORMATION  COffTACT:  By 
mail;  Andrew  Ertman.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW  .  Washington. 
DC  20460.  Office  location  .  telephone 
number,  and  e-mail  address:  Rm.  278. 
CM  #2.  1921  lefforson  Davis  Hwy.. 
Arlington.  VA  22202,  (703)  30»-9367;  e- 
mail  Hrtmanandrww^tepamail. epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  August  8.  1997  (62 
FR  42678)  (FRL-5731-7)  .  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA, 
21  U.S.C.  346a(e)  and  (1)(6).  it 
established  time-limited  tolerances  for 
the  residues  of  herbicide  safener  HOE- 
107892  and  its  metabolites  in  or  on 
wheat  grain  at  0.01  ppm  and  wheat 
straw  at  0.05  ppm.  with  an  expiration 
date  of  August  1.  1998.  EPA  established 
the  tolerances  because  section  408(l)(6) 
of  the  FFDCA  requires  EPA  to  establish 
a  lime- limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  fenoxaprop  with  the  safener 
HOE-107892  on  durham  wheat  for  this 
year's  growing  season  because  the 
registered  alternatives  for  use  on 
durham  wheat  are  not  providing 
reliable,  season- long  control  of  green 
and  yellow  foxtail.  In  addition, 
documented  cases  of  trifluralin  resistant 
green  foxtail  have  been  reported  by 
North  Dakota.  After  having  reviewed  the 
submission.  EPA  concurs  that 
emergency  conditions  exist  for  these 
status.  EPA  has  authorized  under  FIP'RA 
section  IB  the  use  of  Puma  (fenoxaprop 
with  the  safener  HOE-107892)  on 
durham  wheat  for  control  of  green  and 
yellow  foxtail  in  North  Dakota  and 
Montana. 


I  ;he  potential  risks 

prt-s-  sidues  of  the  herbicide 

safener  HOL-107892  in  or  on  wheat 
grain  and  wheat  straw.  In  doing  so.  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerances  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  August  8.  1997.  Based  on  the  data 
and  information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerances  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerances 
are  extended  for  an  additional  18- 
month  period  Although  these 
tolerances  will  expire  and  are  revoked 
on  February  1.  2000.  under  FFDCA 
section  408(l)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  wheat  grain  and  wheat  straw  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerances.  EPA  will 
taice  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe 

I.  Objections  lUn!  litMrini;  Kf<)ucs!s 

The  new  FFDCA  section  408(g) 

f)rovides  essentially  the  same  process 
or  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  July  6,  1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 


grounds  lor  the  objections  (4U  UhK 
178  25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II   Piiblu  Rptnrti  and  Flectronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  he  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  'ADDRESSES"  at  the 
beginning  of  this  document 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket^F>amail  ef>a.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  any 
copies  of  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
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and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES  "  at  the  beginning  of  this 
document. 

111.  Regulators  Assessment 
Requirements 

This  final  rule  extends  time-limited 
tolerjiii  es  that  were  previously 
pxtt'iided  bv  EP.^  under  FFDCA  section 
40H(dJ  in  response  to  a  p>etition 
submitted  to  the  Agency  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  i28f>6 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
In  addition  this  final  rule  does  not 
contain  anv  information  colle<nions 
subject  to  OMB  approval  under  the 
Paperwork  Reduc-tion  Act  (PRA).  44 
U.S.C  3501  et  seq  .  or  impose  any 
enforceable  dutv  or  contain  anv 
unfunded  mandate  as  descnbed  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Acrt  of  199,5  {UMR.\1  (Pub.  L. 
104-4)  Nor  does  it  require  any  prior 
consultation  as  specified  bv  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
5809.1.  October  28.  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  |ustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885.  April  23,  1997) 

Since  this  e.xtension  of  existing  time- 
limited  tolerances  does  not  require  the 
issuance  of  a  proposed  mle  the 
requirements  of  the  Regulatorv 
Flexibility  Act  (RFA)  (5  U.S.C  601  et 
seq.)  do  not  apply.  .Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  Ma\  4,  1981  (46 
FR  24950).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration 

rV.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Reeulatory 


Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S,  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  is  not  a 
"major  rule'  as  defined  by  5  U.S.C 
804(2). 

List  of  Subiects  m  40  CFR  Part  180 

Environmental  protection. 

.^dministrative  practice  and  procedure, 
.Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 

requirements. 

Dated   Apnl  22,  1998. 
)ame«  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 
Therefore.  40  CFR  chapter  I  is 

amended  as  follows: 

PART  180—  (AMENDED] 

1   The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C  346a  and  371. 

§180.509     [Amencted] 

2.  In  ^  180,509.  the  table  .n  paragraph 
(b)  is  amended  bv  changint  the  aate 
"August  1,  1998'   to  read    ■2/1/00", 
wherever  it  appear? 

[FR  Doc  98-n7b.3  Fiieci  S-5-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parti  80 
[OPP-300653;  FRL-6788-5] 
RIN  2070-.'".B78 

Cymoxanil;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 

.Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  the  fungicide, 
cymoxanil,  2-cyano-iV- 
[(ethylamino)carbonyl]-2- 
(methoxyiminoj  acetamide,  in  or  on 
potatoes,  EI  DuFont  de  Nemours* 
Company  submitted  a  petition  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170)  requesting  this  tolerance. 
DATES:  This  regulation  is  effective  May 
6.  1998  Objections  and  requests  for 
heanngs  must  be  received  by  EPA  on  or 
before  July  6,  1998. 


ADDRESSES:  Written  objections  ana 
hearing  requests,  identified  by  the 
docket  control  number.  lOPP-300653|, 
must  be  submitted  to;  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  lOPP- 
300653).  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  f)erson,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  CM  #2,  1921 
Jefferson  Davis  Hw^.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  lOPP- 
300653).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries 
FOR  ruRTMER  INFORMATION  COMTACT:  By 

maii  M&r\  Woiier,  Acting  Product 
Manager  iP.M)  21,  Registration  Division 
7505C,  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  308-9354,  e-mail: 
waller.mary@epamail.epa.gov. 

SUPPlEMENTArv  information:  In  the 
Federal  Register  ol  vU.v  25,  1997,  62  FR 
40075)(FRL-5726-4),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a(e)  announcing 
the  filing  of  pesticide  petition  (PP 
7F4805)  for  a  tolerance  by  E.I.  DuPont 
de  Nemours  and  Company.  E.  I.  DuPont 
Agricultural  Products.  Walker's  Mill. 
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Bariay  Mill  hlaza.  H  U.  box  8UUJ8. 
Wilmington,  Deleware.  19880-0038. 
This  notice  included  a  summary  of  the 
petition  prepared  by  E.I.  DuPont  de 
Nemours  4  Company,  the  registrant.  No 
comments  were  received  in  response  to 
the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.503  be  amended  by  establishing  a 
tolerance  for  residues  of  the  fungicide 
cymoxanil.  2-cyano-N- 
I(ethylamino)carbonyl|-2- 
(methoxyimino)  acetamide.  in  or  on 
potatoes  at  0  05  parts  per  million  (ppm). 

lit  and  Statutory 


I  Risk 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
otxupational  exposure  Section 
408(b)l2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infents  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue    ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 


Once  a  study  has  liuated  and 

the  observed  effects  ;  'fn 

determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RID)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimatea  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  hundredfold  MOE  is 
based  on  the  same  rationale  as  the 
hundredfold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  wnich  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 


Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute."  "short-term,"  "intermediate 
term."  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  jjesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications  However,  since  enaction  of 
FQPA.  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposiires  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 

f)rotection  of  public  health.  However, 
or  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment:  i.e..  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
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subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawTis.  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100  percent  of  the  crop  is 
treated  by  pesticides  that  have 
established  tolerances,  if  the  TMRC 
exceeds  the  RfD  or  poses  a  lifetime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 


(children  1  to  6  years  old)  was  not 
regionally  based 

II.  Aggregate  Risk  .\ssessment  and 
Determination  of  Safety 

Consistent  with  se<:tion  408rb)(2)P), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  cymo.xanil  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
tolerance  for  residues  of  cymoxanil  2- 
cyano-N-i(ethylamino)carbonyll-2- 
(methoxyimino)  acetamide  in  or  on 
potatoes.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  this  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  vanability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cymoxanil  is 
discussed  below. 

1.  Acute  toxicity.  A  battery  of  acute 
toxicity  studies  resulted  in  an  acute  oral 
LD50  =  760  milligrams/kilograms  (mg/ 
kg)  for  males  and  LD50  =1.200  mg/kg  for 
females;  an  acute  dermal  LD50  >  2,000 
mg/kg  for  both  sexes;  an  acute 
inhalation  LCso  >  5.06  for  both  sexes;  no 
ocular  irritation;  slight  dermal  irritation 
and  a  finding  that  the  cymoxanil  is  not 

a  dermal  sensitizer. 

2.  Subchronic  toxicity,  a.  A 
subchronic  oral  toxicity/neurotoxicity 
study  in  rats  fed  cymoxanil  at  dose 
levels  of  0,  100,  750,  1,500,  or  3,000 
ppm  (0,  6.54,  47.6,  102,  or  224  mg/kg/ 
day  for  males,  and  0,  8.0,  59.9. 137.  or 
333  mg/kg/day  for  females)  for 
approximately  97  days.  A  group  of  10 
rats/sex/dose  were  evaluated  for 
subchronic  systemic  toxicity  and  a 
group  of  10  rats/ sex/dose  underwent 
neurobehavioral  testing  at  pre-test,  5,  9. 
and  13  weeks.  The  control  and  high- 
dose  groups  were  assessed  for 
neuropathology.  The  LOEL  for 
subchronic  systemic  toxicity  is  1,500 
ppm  based  on  decreases  in  body 
weights,  body  weight  gains,  and  food 
efficiency  in  the  females,  and  body 
weight  decreases  and  testicular  and 
epididymal  changes  in  the  males.  The 
no-observed-effect  level  (NOEL)  for 
subchronic  systemic  toxicity  is  750 
ppm. 

b.  A  subchronic  oral  study  in  mice  fed 
doses  of  50,  500,  1,750,  3.500,  or  7,000 


ppm  (average  8.25,  82.4.  294,  566,  or 
1,306  mg/kg/day,  for  males;  11.3,  121. 
433,  846,  or  1,130  mg/kg/day,  for 
females)  for  98  days  showed  a  decrease 
in  body  weight  gains  in  males  dosed  at 
500, 1,750,  and  3.500  ppm.  An  increase 
in  the  absolute  liver  and  spleen  weights 
was  seen  in  females  fed  doses  of  1,750 
and  3,500  ppm.  The  NOEL  was 
established  at  50  ppm  for  males  and  500 
ppm  for  females;  the  LOEL  was  500 
ppm  for  males  and  1,750  ppm  for 
females. 

c.  A  subchronic  oral  toxicity  study 
was  conducted  in  dogs  fed  doses  of  100 
or  200  ppm  (3  or  5  mg/kg/day)  for  13 
weeks,  or  at  250  ppm  (5  mg/kg/day)  for 
2  weeks  followed  by  500  ppm  (11  mg/ 
kg/day)  for  11  weeks.  The  250/500  ppm 
males  had  lower  epididymal  and 
testicular  weights,  and 
aspermatogenesis  was  observed.  The 
LOEL  is  3  mg/kg  body  weight/day  (100 
ppm)  for  dogs  based  on  decreased  body 
weights  and  food  consumption  in 
females.  The  NOEL  was  not  established. 

d.  In  a  28-day  dermal  toxicity  study, 
cymoxanil  was  appHed  to  the  shaved 
backs  of  rats  for  6  hrs/day  at  doses  of  50, 
500,  and  1,000  mg/kg/day.  There  were 
no  demonstrated  effects  and  no 
compound-related  histopathology.  The 
NOEL  for  systemic  toxicity  and  dermal 
irritation  was  1,000  mg/kg/day,  the 
highest  dose  tested  (HDT). 

3.  Chronic  toxicity,  a.  A  combined 
chronic/ carcinogenicity  study  was 
conducted  in  rats  fed  cymoxanil  at 
doses  of  0,  50, 100.  700,  or  2.000  ppm 
(0,  1.98,  4.08,  30.3,  and  90.1  mg/kg/day 
for  males,  and  0,  2.71,  5.36,  38.4,  and 
126  mg/kg/day  for  females)  for  23 
months.  A  satellite  group  was  included 
and  terminated  at  52  weeks.  Because  of 
poor  survival  in  controls  and  treated 
rats,  the  study  was  terminated  after  23 
months.  Survival  was  24-45  percent 
and  21—40  percent  in  the  male  and 
female  groups,  respectively. 

Chronic  toxicity  observed  at  126  mg/ 
kg/day  in  females  included  significant 
decreases  in  mean  body  weight  and 
body  weight  gains,  a  decrease  in  food 
efficiency,  and  increased  incidences  of 
non-neoplastic  lesions  in  several  organ 
systems  including  the  lungs,  intestines, 
and  mesenteric  lymph  nodes.  In  females 
receiving  38.4  mg/kg/day.  chronic 
toxicity  was  characterized  by  increased 
incidences  of  non-neoplastic  lesions  of 
the  lungs,  liver,  sciatic  nerve,  and  eyes 
(retinal  atrophy).  Chronic  toxicity  in  the 
males  dosed  at  30.3  or  90.1  mg/kg/day 
included  aggressiveness  and/or 
hyperactivity,  decreased  mean  body 
weight  and  body  weight  gain,  decreased 
food  efficiency,  and  increased  incidence 
of  elongate  spermatid  degeneration  and 
retinal  atrophy.  No  important  effects 
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were  observed  in  the  low-  dJid  low-nud- 
dos«  groups.  No  increases  in  the 
incidences  of  any  neoplasm  was 
observed  in  dosed  animals.  The  chronic 
LOEL  was  30,3  mg/kg/day  for  males  and 
38,4  mg/kg/day  females  based  on 
histologic  changes  detected  in  several 
organs  of  the  females  and  decreased 
body  weight,  body  weight  gains,  and 
food  efficiency  observed  in  the  males 
and  females.  The  chronic  NOEL  is  4.08 
mg/kg/day  for  males  and  5.36  mg/kg/ 
day  for  females.  Under  the  conditions  of 
this  study,  there  was  no  evidence  of 
carcinogenic  potential. 

b.  A  chronic  toxicity  study  was 
conducted  in  dogs  fed  cymoxanil  at 
doses  of  25.  50,  or  100  ppm  for  females 
(0.7.  16.  or  3.1  mg/kg/day)  and  50.  100. 
or  200  ppm  for  males  (1.8.  3.0.  or  5.7 
mg/kg/day)  for  52  weeks.  The  only 
afreet  seen  in  females  in  the  100  ppm 
treatment  group  was  weight  loss  during 
the  first  week  of  the  study.  No  effect  was 
observed  in  females  in  the  25  or  50  ppm 
group,  or  in  males  in  the  50  or  100  ppm 
group.  The  LOEL  was  200  ppm  for 
males,  based  on  depressed  weight  gains 
through  week  12  and  changes  in 
hematology  and  blood  chemistry.  No 
LOEL  was  established  for  females.  The 
NOEL  was  100  ppm 

4.  Carcinogenicity  a.  A  combined 
chronic/ carcinogenicity  study, 
conducted  in  rats  (described  in  the 
Chronic  Toxicity  Section,  above.  Unit 
n.A.3.)  showed  no  evidence  of 
carcinogenic  potential. 

b.  A  carcinogenicity  study  was 
conducted  in  mice  fed  cymoxanil  at 
doses  of  30.  300,  1,500,  and  3.000  ppm 
(4.19,  42.0,  216.  and  446  mg/kg/day  for 
males:  5.83.  58.1.  298.  and  582  mg/kg/ 
day  for  females)  for  approximately  80 
weeks.  Two  additional  groups  were 
sacrificed  at  31-32  days  for  cell 
proliferation  and  biochemical 
evaluation. 

Males  and  females  dosed  at  300  ppm 
and  above  exhibited  alterations  in  organ 
weights  and  microscopic  pathology 
Affected  organs  were  the  testes  and 
epididymis  in  males,  the 
gastrointestinal  tract  in  females,  and  the 
liver  in  both  sexes  Male  mice  fed  300 
ppm  exhibited  treatment-related 
increased  frequency  of  sperm  cyst/cystic 
dilation,  tubular  dilation,  and  increased 
lymphoid  aggregate.  Centrilobular 
apoptotic  hepatocytes.  pigment- 
containing  macrophages,  and  granuloma 
were  detected  in  males  dosed  with  300 
ppm.  Elevated  centrilobular 
hepatocellular  hypertrophy  and 
associated  significant  increases  in  liver 
weight  in  males  dosed  with  300  ppm 
was  considered  a  pharmacologic 
response  to  cymoxanil.  Hyperplastic 
gastropathy  increased  significantly  in 


ii  teinale  mice  and  cystic 
pathy  of  the  small  intestine 
showed  a  significant  positive  trend.  At 
the  1,500  ppm  dose,  decreases  in  body 
weight,  body  weight  gain,  and  food 
efficiencies  were  observed  in  males  and 
females.  In  addition  to  the  testicular  and 
epididymal  abnormalities  observed  at 
the  lower  dose,  the  1.500  ppm  males 
exhibited  increased  incidence  of  sperm 
granuloma  and  bilateral  oligospermia. 
Females  at  1.500  ppm  exhibited  the 
microscopic  liver  abnormalities  seen  in 
males  at  the  lower  dose.  Cystic 
enteropathy  was  observed  in  males  at 
1.500  ppm.  At  3,000  ppm,  there  were 
significant  reductions  in  body  weight, 
body  weight  gain,  food  consumption, 
and  food  efficiencies  in  males  and 
females.  Survival  over  18  months  was 
decreased  in  the  3,000  ppm  females.  57 
percent  compared  to  69  percent  in 
controls.  Early  deaths  among  high-dose 
females  were  attributed  to  pancreatic 
acinar  cell  necrosis  and/ or  stress, 
evidenced  by  splenal  and  thymic 
atrophy  and  bone  marrow  congestion. 
The  3.000  ppm  females  exhibited 
increased  n^uency  of  pallor,  weakness, 
and  hunching  over.  Male  mice  fed  3.000 
ppm  showed  hematological  signs  of 
decreased  circulating  erythrocyte  mass 
at  the  12-month  evaluation.  The  high 
dose  also  resulted  in  gross  and 
microscopic  pathology  of  the  liver, 
gastrointestinal  tract,  and  testes.  Dosing 
was  considered  adequate  based  on 
decreased  body  weight  gains  and  an 
increase  in  non-neoplastic  lesions  in 
both  sexes  relative  to  the  controls  at  the 
highest  dose  level. 

The  LOEL  was  300  ppm,  based  on 
toxicity  to  the  testes  and  epididymides 
in  males  and  toxicity  to  the 
gastrointestinal  mucosa  in  females.  The 
NOEL  was  30  ppm.  Under  the 
conditions  of  this  study,  there  was  no 
evidence  of  a  carcinogenic  effect. 

5.  Developmental  toxicity,  a.  A 
prenatal  developmental  toxicity  study 
was  conducted  in  rats  gavaged  with 
cymoxanil  on  days  7-16  of  gestation  at 
dose  levels  of  0.  10,  25,  75,  or  150  mg/ 
kg/day.  The  maternal  LOEL  was  25  mg/ 
kg/day.  based  upon  reduced  body 
weight,  body  weight  change,  and  food 
consumption.  The  maternal  NOEL  was 
10  mg/kg/day.  The  developmental  LOEL 
was  25  mg/kg/day.  based  upon  a 
significant  increase  in  overall 
malformations  and  a  generalized  dose- 
related  delay  in  skeletal  ossification. 
Fetal  body  weights  were  significantly 
decreased  at  75.  150  and  150  mg/kg/day. 
Increased  early  resorptions  resulted  in 
reduced  litter  sizes.  The  developmental 
NOEL  was  10  ma/kg/day. 

b.  A  prenatal  developmental  toxicity 
study  was  conducted  in  rabbits  gavaged 


with  cymoxanil  on  days  t>-18  of 
gestation  at  dose  levels  of  0.  4.  8.  or  16 
mg/kg/day.  There  was  no  evidence  of 
treatment-related  maternal  or 
developmental  toxicity.  A  maternal  and 
developmental  LOEL  was  not 
determined;  the  maternal  and 
developmental  NOEL  was  2  16  mg/kg/ 
day.  When  considered  along  with  other 
prenatal  developmental  toxicity  studies 
in  rabbits,  this  study  provides 
acceptable  information  that  assists  in 
determining  the  overall  maternal  and 
developmental  NOEL  and  LOEL  for 
cymoxanil  in  a  nonrodent  species, 

c.  A  prenatal  developmental  toxicity 
study  was  conducted  in  rabbits  gavaged 
with  cymoxanil  on  days  6-18  of 
gestation  at  dose  levels  of  8,  16.  or  32 
mg/kg/day.  Uncertainties  regarding  the 
source  of  the  parental  rabbits 
substantially  reduced  the  confidence 
that  any  observed  skeletal  effects  were 
solely  related  to  treatment 

d.  A  prenatal  developmental  toxicity 
study  was  conducted  in  rabbits  gavaged 
with  cymoxanil  on  days  6-18  of 
gestation  at  dose  levels  of  0,  1.  4.  8,  or 
32  mg/kg/day  The  females  showed 
significant  posttreatment  increases  in 
body  weight  gain  at  8  and  32  mg/kg/day. 
The  maternal  LOEL  was  8  mg/kg/day, 
based  upon  a  significant  dose-related 
rebound  in  maternal  body  weight  The 
maternal  NOEL  was  4  mg/kg/day.  The 
developmental  LOEL  was  8  mg/kg/day, 
based  upon  an  increase  in  skeletal 
malformations  of  the  cervical  and 
thoracic  vertebrae  and  ribs;  and,  at  32 
mg/kg/day.  cleft  palate  was  observed. 
The  developmental  NOEL  was  4  mg/kg/ 
day, 

6.  Reproductive  toxicity.  A  two- 
generation  reproduction  study  was 
conducted  in  rats  fed  cymoxanil  at 
doses  of  100,  500.  or  1,500  ppm 
(equivalent  to  6.5.  32.1.  or  97.9  mg/kg/ 
day  in  males  and  7.9.  40.6.  or  130  mg/ 
kg/day  in  females)  over  two  consecutive 
generations.  No  effects  of  treatment 
were  observed  at  100  ppm.  The  parental 
systemic  LOEL  was  500  ppm  based 
upon  reduced  pre-mating  body  weight, 
body  weight  gain,  and  food 
consumption  for  Fi  males;  and 
decreased  gestation  and  lactation  body 
weight  for  F|  females.  The  parental 
systemic  NOEL  was  100  ppm.  The 
offspring  LOEL  was  500  ppm  based 
upon  decreased  F|  pup  viability  on 
postnatal  days  0-4  and  on  a  significant 
reduction  in  Fjb  pup  weight.  The 
offspring  NOEL  was  100  ppm. 

7.  Neurotoxicity,  a.  The  neurotoxicity 
portion  of  the  subchronic/neurotoxicity 
study  in  rats  demonstrated  no  effects  on 
the  functional  observation  battery  or  on 
motor  activity  aher  5.  9.  and  13  weeks 
of  dietary  doses  of  cymoxanil  at  0,  100, 
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750.  1,500,  or  3,000  ppm  (0.  6  54.  47  6, 
102,  or  224  mg/kg/day  for  males,  and  0, 
8.0.  59.9.  137.  or  333  "mg/kg/day  for 
females)  for  97  days.  There  were  no 
treatment -related  gross  or  microscopic 
findings  detected  in  the  nervous  system 
or  skeletal  muscles.  Grip  strength  and 
foot  splay  measurements  were 
decreased  (non-significantly)  in  males  at 
224  mg/kg/day  in  the  13-week 
subchronic  neurotoxicity  study  in  rats, 
although  these  findings  occurred  in 
conjunction  with  decreased  body 
weight.  A  LOEL  for  neurobehavioral  and 
neuropathic  effects  was  not  established. 
The  NOEL  for  neurotoxicity  was  3.000 

ppm. 

b.  In  the  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats,  increased 
incidence  of  sciatic  nerve  axon/myelin 
degeneration  was  observed  in  females 
fed  cymoxanil  at  doses  of  38  4  and  126 
mg/kg/day  for  104  weeks  Also, 
increased  incidence  and  severity  of 
retinal  atrophy  was  observed  in  males  at 
30.3  and  90  1  mg/kg'day  as  well  as  in 
females  at  3H  4  and  12B  mg/ kg/day. 
These  tvNO  findings  demonstrated  a 
dose-related  effect  In  addition,  clinical 
observations  of  hvperai  tivitv  and 
aggressiveness  were  reported  in  males  at 
700  and  2,000  ppm  (30.3  and  90.1  mg/ 
kg/day), 

c.  In  the  carcinogenicity  study  in 
mice  absolute  brain  weight  was 
decreased  in  both  sexes  at  1,500  and 
3.000  ppm  (216'298  mg'kg/dav  and 
446/582  mg/kg/day  for  males-females, 
respectively) 

a  No  evidenc  e  of  developmental 
anomalies  of  the  fetal  nervous  system 
were  observed  in  the  prenatal 
developmental  toxicity  studies  in  either 
rats,  or  rabbits,  at  maternally  toxic  oral 
doses  up  to  25  and  32  mg'kg'dav. 
respectively  In  addition,  there  was  no 
evidence  of  behavioral  or  neurological 
effects  on  the  offspnng  in  the  two- 
generation  reproduction  study  in  rats. 

e  There  were  no  maior  data  gaps  for 
the  assessment  of  potential 
neurotoxicological  effects  due  to 
cymoxanil   However,  following  a 
weight-of-the  evidence  review  of  the 
database,  which  suggested  that 
neuropathological  lesions,  changes  m 
brain  weight,  axon/myelin  degeneration, 
and  retinal  atrophv  could  result  from 
long-term  exposure  to  cvTTioxanil,  the 
Agency  will  require  a  confirmaton,' 
developmental  neurotoxicity  study  in 
rats, 

8.  Mutagenicity.  Mutagenicity  studies 
with  cymoxanil  included  gene  mutation 
assays  in  bacterial  and  mammalian 
cells,  a  mouse  micronucleus  assay  and 
an  in  vivo/in  vitro  unscheduled  DNA 
synthesis  (UDS)  assay  in  rats.  These 
studies  did  not  demonstrate 


mutagenicity.  An  in  vitro  unscheduled 
DNA  synthesis  assay-primary  rat 
hepatocytes  was  positive  from  5-500  |ig/ 
mL  and  cytotoxicity  was  seen  at 
concentrations  of  2  500  ng/mL.  A 
chromosome  aberrations  in  human 
lymphocytes  assay  was  also  positive  at 
100  -  1,500  ng/mL,  positive  at  1,250  and 
1,500  ng/mL  -S9,  and  850-1.500  Mg/mL 
+S9. 

9.  Metabolism.  A  metabolism  study 
was  conducted  bv  gavaging  rats  with 
single  doses  of  radiolabeled  cymoxanil 
at  2.5  or  120  mgkg,  or  as  a  single  dose 
(2,5  mg/kg)  following  a  14-day 
pretreatment  with  unlabeled  cymoxanil 
(2.5  mg/kg/dav).  Radiolabeled 
cymoxanil  was  readily  absorbed  through 
the  intestinal  tract  Maximum  plasma 
concentrations  were  attained  within  3— 
5  hours  of  dosing,  then  declined 
steadily  Dose  rate  and  pretreatment  did 
not  appear  to  affect  absorption 

Elimination  was  not  depencent  on  sex 
or  dosing  regimen;  occurring 
predominantly  in  the  urine  (63,8-74.8 
percent),  during  the  first  24  hours  (58- 
66  percent)  Fecal  excretion  accounted 
for  15,7-23,6  percent  of  the  dose,  and 
radioactivity  in  the  tissues  and  carcasses 
accounted  for  <1  percent  of  the  dose  at 
sacrifice  for  all  three  dosing  regimens.  A 
pilot  study  indicated  that  approximately 
3  percent  of  the  dose  would  be  expected 
to  be  respired  as    *C0: 

For  each  dosing  regimen,  there  was 
also  no  difference  between  male  and 
female  rats  in  the  disinbulion  of 
radioactivity  in  tissues.  No 
accumulation  of  radioactivity  was 
observed  over  time  in  any  tissues. 
However,  m  comparison,  concentrations 
of  radioactivity  were  highest  in  liver 
and  kidney  and  lowest  in  brain  tissue  at 
9fi  hours  post-dosing  sacrifice. 

Peak  plasma  concentrations  for  the 
low  and  high  dose  groups  were  attained 
within  3-5  hours  of  dosing,  and  both 
dose  groups  had  similar  elimination 
half-lives  from  plasma,  suggesting  that 
the  metabolic  process  was  not  saturated 
by  the  high  dose.  In  addition,  there  was 
a  forty  fold  difference  in  the  area  under 
the  curve  for  plasma  from  the  low  and 
high  dose  groups,  approximating  the  48- 
fold  difference  in  the  dose  levels. 

The  metabolite  profile  in  urine  and 
feces  was  similar  between  sexes  and 
among  dose  groups.  In  the  urine,  the 
majority  of  the  radioactivity  (36.7-55 
percent  of  the  dose)  was  free  and/or 
conjugated  ("'Clglycine.  and  2-cyano-2- 
methoxviminoacetic  acid  (IN-W3595) 
(6.5-33  percent  of  the  dose)  was  also 
foimd.  Intact  ('*Clcymoxanil  was  not 
detected.  In  the  feces,  trace  levels  (<1 
percent  of  the  dose)  of  ['Olcymoxanil 
and  IN-W3595  were  detected,  but  the 
majority  of  radioactivity  was  the  free 


and  conjugated  ('*Cjglycine  (8.5-13.1 
percent  of  the  dose).  The  data  indicate 
that  the  principal  pathway  for  the 
elimination  of  cymoxanil  from  rats  is 
via  renal  elimination. 

Based  on  the  data,  the  proposed 
metabolic  pathway  involves  hydrolysis 
of  cymoxanil  to  IN-W3595,  which  is 
then  degraded  to  glycine.  Subsequently, 
glycine  is  incorporated  into  natural 
constituents  or  further  metabolized. 

10.  Other  toxicological 
considerations.  The  submitted 
mutagenicity  test  battery  satisfied  the 
new  mutagenicity  initial  testing  battery 
guidelines  and  the  available  studies 
indicate  that  cymoxanil  is  not 
mutagenic  in  bacterial  or  cultured 
mammalian  cells.  There  is,  however, 
confirmed  evidence  of  clastogenic 
activity  and  UDS  induction  in  vitro.  In 
contrast,  cymoxanil  was  neither 
clastogenic  nor  aneurogenic  in  mouse 
bone  marrow  cells  and  did  not  induce 
a  genotoxic  response  in  rat  somatic  or 
germinal  cells.  Accordingly,  the 
negative  results  from  the  mouse  bone 
marrow  micronucleus  assay  support  the 
lack  of  carcinogenic  effect  in  the  rat  and 
mouse  long-term  feeding  study. 

Similarity  of  clinical  signs  were 
observed  in  the  micronucleus  and  in 
vivo  UDS  assay,  but  the  confidence  in 
the  negative  findings  of  the  in  vivo  UDS 
assay  was  not  high  because  of  a  failure 
to  demonstrate  that  test  material 
reached  either  ta  ^-t  tissue.  It  was 
concluded  that  the  test  may  have  been 
inadequate  because  of  the  short  interval 
between  dosing  and  cell  harvest. 
Therefore,  the  Agency  will  be  requiring 
that  a  supplemental  rat  dominant  lethal 
assay  be  conducted  to  determine  if  any 
effects  are  noted  which  are  associated 
with  genetic  damage  to  male  germinal 
cells. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity-females  I5+.  To 
assess  acute  dietary  exposure,  the 
Agency  used  a  NOEL  of  4  mg/kg/day 
from  prenatal  developmental  toxicity 
studies  in  rabbits  based  on  an  increase 
in  skeletal  malformations  of  the  cervical 
and  thoracic  vertebrae  and  ribs  at  8  mg/ 
kg/day.  EPA  determined  that  the  lOx 
factor  to  account  for  enhanced 
sensitivity  of  infants  and  children 
(required  by  FQPA)  should  be  reduced 
to  3x.  An  MOE  of  300  is  required  for  the 
acute  dietary  assessment  to  protect  the 
sub-population  of  concern,  "Females 
13-t-,"  due  to  neuropathological  lesions 
seen  in  the  chronic  toxicity  study  in  rats 
and  the  need  for  an  additional 
developmental  neurotoxicity  study. 

Acute  toxic ity-general  population.  An 
acute  dose  and  endpoint  was  not 
selected  for  the  general  population  and 
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the  sub-population  including  "infants 
and  children"  because  there  were  no 
observable  effects  in  oral  toxicology 
studies,  and  no  maternal  toxicity  in  the 
developmental  toxicity  studies  in  rats  or 
rabbits  attributable  to  a  single  dose. 

2.  Short-  and  intermediate-term 
residential  toxicity.  The  Agency 
determined  that  this  dose  and  endpoint 
was  not  applicable  for  risk  assessment 
because  no  dermal  or  systemic  toxicity 
was  seen  in  a  28  day  dermal  toxicity 
study,  at  the  limit  dose. 

3.  Chronic  residential  toxicity.  Based 
on  the  use  pattern,  chronic  dermal 
exposure  is  not  anticipated  and  long- 
term  dermal  risk  assessment  is  not 
required. 

4.  Chronic  dietary  toxicity.  An  RfD  of 
0.013  mg/kg/day  was  established  based 
on  a  chronic  feeding  study  in  rats  with 
a  NOEL  of  4.08  mg/kg/day  and  an 
uncertainty  factor  of  300. 

5.  Carcinogenicity.  Based  on  the  lack 
of  evidence  of  carcinogenicity  in  mice 
and  rats.  EPA  has  classiTied  cymoxanil 
as  a  "not  likely"  human  carcinogen, 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment  (April 
10.  1996). 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  Time- 
limited  tolerances  of  0.05  ppm  have 
been  established  in  the  40  CFR 
180.503(b)  for  residues  of  cymoxanil  in 
or  on  potatoes  and  tomatoes  under 
section  18  of  FIFRA.  In  today's  action, 
a  tolerance  will  be  established  for 
residues  of  cymoxanil  in  or  on  potatoes 
at  0.05  ppm  under  section  3  of  FIFRA 
in  40  CFR  180, 503(a)  and  the  section  18 
tolerance  for  potatoes  will  be  removed. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  cymoxanil  as  follows: 

a.  Acute  exposure  and  risk  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  indicates  an  effect  of  concern  may 
occur  as  a  result  of  a  1-day  or  single 
exposure.  For  the  subpopulation  of 
concern,  females  13+.  the  estimated 
acute  MOE  of  5.000  demonstrates  no 
acute  dietary  concern. 

b.  Chronic  exposure  and  risk.  The 
chronic  dietary  risk  analysis  used  the 
RfD  of  0.013  mg/kg/day.  Chronic  dietary 
exposure  estimates  utilized  tolerance 
level  residues  on  potatoes  and  tomatoes 
and  assumed  100  percent  of  the  crops 
were  treated.  The  risk  assessment 
resulted  in  use  of  <1  percent  of  the  RfD 
for  the  general  population,  including 
infants  (<  1  year  old),  and  <  2  percent 

of  the  RfD  for  children  (1-6  or  7-12 
years  old). 

2.  From  drinking  water.  No 
monitoring  data  are  currently  available 


to  perform  a  quantitative  drinking  water 
risk  assessment.  Cymoxanil  appears  to 
be  mobile  in  soils,  although  its  rapid 
environmental  dissipation  precludes 
extensive  leaching.  Cymoxanil  was  not 
detected  below  0-15  cm  of  soil. 
Degradates  of  cymoxanil  are  mobile,  but 
short-lived,  and  are  not  expected  to  pose 
a  threat  to  ground  water. 

EPA  estimated  surface  water  exposure 
using  the  Generic  Expected 
Environmental  Concentration  (GENEEC) 
model,  a  screening  level  model  for 
determining  concentrations  of 
pesticides  in  surface  water.  GENEEC 
uses  the  soil/water  partition  coefficient, 
hydrolysis  half  life,  and  maximum  label 
rate  to  estimate  surface  water 
concentration.  In  addition,  the  model 
contains  a  number  of  conservative 
underlying  assumptions.  Therefore,  the 
drinking  water  concentrations  derived 
from  GENEEC  for  surface  water  are 
likely  to  be  overestimated.  Surface  water 
estimates  derived  from  GENEEC 
assumed  7  applications  of  0.12  lbs. 
active  ingreaient/acre  would  be  applied. 
The  model  indicated  that  cymoxanil  in 
surface  water  could  reach  4.13  parts  per 
billion  (ppb)  (peak  concentration)  and 
0.19  ppb  (average  56  day  concentration 
). 

a.  Acute  exposure  and  risk.  EPA 
calculated  drinking  water  levels  of 
concern  (DVVLOC)  for  acute  exposure  by 
using  the  acute  toxicity  endpoint.  The 
acute  dietary  food  exposure  (from  the 
DRES  analysis)  was  subtracted  from  the 
ratio  of  the  acute  NOEL  (used  for  acute 
dietary  assessments)  to  the  "acceptable" 
MOE  for  aggregate  exposure  to  obtain 
the  acceptable  acute  exposure  to 
cymoxail  in  drinking  water. 

EPA  has  calculated  DVVLOCs  for  acute 
exposure  to  cymoxanil  in  drinking 
water  for  females  {13+  years  old)  to  be 
380  ppb.  The  maximum  estimated 
concentrations  of  cymoxanil  in  surface 
and  ground  water  are  below  EPA's 
levels  of  concern  for  cymoxanil  in 
drinking  water  as  a  contribution  to  acute 
aggregate  exposure.  Therefore.  EPA 
concludes  with  reasonable  certainty  that 
residues  of  cymoxanil  in  drinking  water 
do  not  contribute  significantly  to  the 
aggregate  acute  human  health  risk. 

b  Chronic  exposure  and  risk.  Chronic 
(non-cancer),  drinking  water  levels  of 
concern  are  450  ppb  for  the  U.S. 
population  and  130  ppb  for  children  (1- 
6  years  old).  The  estimated  average 
concentrations  of  cymoxanil  in  surface 
and  ground  water  are  less  than  EPA's 
levels  of  concern  for  cymoxanil  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Therefore. 
EPA  concludes  with  reasonable 
certainty  that  residues  of  cymoxanil  in 
drinking  water  do  not  contribute 


significantly  to  the  aggregate  chronic 
human  health  risk. 

3.  From  non-dietary  exposure. 
Cymoxanil  is  not  registered  for  use  on 
residential  non-food  sites.  Therefore,  no 
non-occupational,  non-dietary  exposure 
and  risk  are  expected. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408fb)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
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case  common  mechanism  of  activity 

will  be  assumed). 

At  this  time.  EPA  does  not  have 
available  data  to  determine  whether 
cymoxanil  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment  Cymoxanil  is 
structurally  related  to  metazachlor, 
dimethenamid  and  amiphos  Of  these 
pesticides,  only  dimethenamid  is 
currently  registered  for  use  in  the 
United  States.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity 
cymoxanil  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances  For  the  purposes  of  this 
tolerance  arlion,  therefore,  EPA  has  not 
assumed  that  cymoxanil  has  a  common 
mechanism  of  toxicity  with  other 
substances  and  that  structurally-related 
chemicals  will  not  have  common  toxic 
metabolites  to  cymoxanil. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  US  Population 

1.  Acute  risk.  The  MOE  for  the  acute 
dietar)'  (food  only)  risk  assessment  for 
the  population  subgroup  of  concern, 
females  13-t-  years,  was  estimated  at 
5.000.  This  risk  estimate  does  not 
exceed  the  Agency's  level  of  concern. 
EPA  has  calculated  drinking  water 
levels  of  concern  (DVVLOCs)  for  acute 
exposure  to  cymoxanil  in  drinking 
water  for  females  (13+  years  old)  to  be 
380  ppb.  Chronic  (non-cancer),  drinking 
water  levels  of  concern  are  450  ppb  for 
the  U.S.  population  and  130  ppb  for 
children  (1-6  years  old)  Therefore,  EIPA 
concludes  with  reasonable  certainty  that 
the  potential  nsks  from  aggregate  acute 
exposure  (food  &  water)  would  not 
exceed  the  Agency's  level  of  concern 

2   Chronic  risk  Using  the  TMRC 
exposure  assumptions  described  above. 
EPA  has  concluded  that  aggregate 
exposure  to  cvmoxanil  from  food  will 
utilize  <1  percent  of  the  RfD  The 
estimated  average  concentrations  of 
cymoxanil  in  surface  and  ground  water 
are  less  than  EP.\s  levels  of  concern  for 
cymoxanil  in  drinking  water  as  a 
contribution  to  chronic  aggregate 
exposure  Therefore,  EP.^  concludes 
with  reasonable  certainty  that  residues 
of  cymoxanil  in  drinking  water  do  not 
contribute  significantly  to  the  potential 
aggregate  chronic  human  health  risk  at 
the  present  time,  considering  the 
present  uses  and  those  proposed  in  this 
action. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

EPA  has  classified  cymoxanil  as  a 
"not  likely"  human  carcinogen,  based 


on  the  lack  of  evidence  of 
carcinogenicity  m  mice  and  rats,  and 
therefore  has  a  reasonable  certainty  that 
nc  harm  will  result  from  exposure  to 
residues  of  cymoxanil, 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

Safetv  factor  for  mfanti-  and  children 
-  in  general  In  assessing  the  potential 
for  additional  sensitivity  of  infants  and 
children  to  residues  of  cymoxanil.  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  maternal  pesticide 
exposure  dunng  gestation 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  svstemic  toxicity. 

FFDCA  section  408  provides  that  EP.\ 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  m  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safetv  will  be  safe  for  infants  ana 
children  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
isafetv)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  nsk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE.  uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 

The  .\gency  determined  that  for 
cvmoxanil,  the  lOx  factor  for  the 
protection  of  infants  and  children  (as 
required  bv  FQPA)  should  be  reduced  to 
3x,  based  on  the  following  weight  of  the 
evidence  considerations:  (1)  No 
increased  sensitivity  in  fetuses  as 
compared  to  maternal  animals  was 
obser\ed  following  m  utero  exposures 
in  developmental  studies  in  rats  and 
rabbits;  (2)  no  increased  sensitivity  in 
pups  when  compared  to  adults  was  seen 
in  the  two-generation  reproduction 
study  in  rats:  (3)  the  toxicology  data 
base  is  complete  except  for  the 
requirement  to  submit  a  developmental 
neurotoxicity  study:  and  (4)  no  frank 
neurotoxicity  was  seen  in  the  90-day 


neurotoxicity  study.  The  Agency  has 
determined  that  a  MOE  of  300  is 
required  because  of  the  observance  of 
neuropathological  lesions  in  the  chronic 
toxicity  study  in  rats  and  the  need  for 
a  developmental  neurotoxicity  study. 

III.  Other  Considerations 

A  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect..."  Tlie  Agency  is  currently 
working  v^th  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
vears  from  the  passage  of  FQPA  (August 
3,  1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

B  Metabolism  in  Plants  and  Animals 

Plants.  Based  on  a  metaboHsm  study 
on  potatoes,  the  nature  of  the  residue  is 
adequately  understood.  Only  the  parent 
cymoxanil  compound  is  of  regulatory 
concern. 

Animals.  Based  on  a  metabolism 
study  in  lactating  goats,  the  nature  of 
the  residue  in  animals  is  adequately 
understood.  Only  the  parent  cymoxanil 
compound  is  of  regulatory  concern. 

C.  Analytical  Enforcement  Methodology 

An  adequate  enforcement  method, 
AMR  3705-95,  is  available  to  enforce 
the  tolerance  on  potatoes.  Quantitation 
is  by  HPLC/UV.  These  methods  have 
been  submitted  for  publication  in  PAM 
I.  The  methods  are  available  to  anyone 
who  is  interested  in  pesticide  residue 
enforcement  from:  Calvin  Furlow, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  Office  location  and  telephone 
number:  Crystal  Mall  #2,  Rm  lOlFF, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  (703)  305-5229. 

D.  Magnitude  of  Residues 

Residues  of  cymoxanil  resulting  from 
the  proposed  use  will  not  exceed  0.05 
ppm  in  potatoes.  The  tolerance  on 
potatoes  is  for  the  raw  agricultural 
commodity  as  defined  in  40  CFR 
180.1(j)(l).  For  risk  assessment 
purposes,  -it  was  concluded  that 
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use  will  not  exceed  0.05  ppm  in 
potatoes. 

E.  International  Residue  Limits 

There  are  no  Codex  or  Canadian 
residue  limits  established  for  cymoxanil 
on  potatoes  but  a  Mexican  maximum 
residue  limit  (MRL)  of  0.05  ppm  is 
established  for  potatoes.  Therefore,  no 
compatibility  problems  exist  for  the 
proposed  tolerance  on  potatoes. 

F.  Rotational  Crop  Restrictions 

The  conHned  rotational  crop  studies 
provided  adequate  results  to  conclude 
that  a  30-day  plant  back  interval  is 
sufficient  for  all  crops. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  cymoxanil.  2-cyano-N- 
((ethylamino)carbonyl|-2- 
(methoxyimino)  acetamide,  in  or  on  the 
raw  agricultural  commodity,  potatoes,  at 
0.05  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408lg) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law 

Any  person  may,  by  luly  6,  1998.  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178  20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  EPA  docket  for  this 
nile  making.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribod  by 
40  CFR  180.33(1).  If  a  hearing  is 
roquBsted.  the  objections  must  include  a 
Statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27)  A 


request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Conndential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice 

VI.  Putii  ii    i  Jni  krl  ami  ^  Irt  Ironic 

ti'A  tias  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-3006531  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket^  pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  pap>er  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
Mihinitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 


record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

\  H   Regulalorv  .\ssessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  emd 
Budgei  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4)  Nor  does  it  requirf  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28.  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFUCA  section 
408(d).  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (RFA)  (5 
use.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  was  published  on  May 
4,  1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration 

VIII.  Submission  to  (ingress  and  the 

Genffrfl  \(  (  ountmf  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


Federal  Register /Vol.  63,  No.  87/ Wednesday.  May  6.  1998/Rules  and  Regulations 


24949 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  jf  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
"major  rule    as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  22.  1998. 

Stephen  L  lohnson. 

Acting  Director,  Office  of  Pesticide  Programs 

Therefore.  40  CFR  chapter  !  is 
amended  as  follows 

PART  180—  [AMENDED] 

1   The  authority  citation  for  part  180 

continues  to  read  as  follows: 
Aulhont>-   21  r  SC   346a  and  171 
J   Section  180  503  is  amended  by 

adding  text  to  paragraph  (a)  to  read  as 

follows  and  by  removing  the  entn.  for 

"potatoes"  m  paragraph  (bj 

§  180.503    Cymoxanil;  toterances  for 
residues. 

(a)  General .  A  tolerance  is  established 
for  residues  of  the  fungicide,  cymoxanil. 
2-cvano  .V-iJethylaminoicarbonyll-Z- 
lmethoxyiminoj  acetamide,  in  or  on  the 
following  food  commodity. 


Commodity 

Parts  per  mil- 
lion 

Potatoes 

0.05 

[FR  Doc.  98-11764  Filed  S-5-98;  8:45  am] 

BILUNG  COOC  ie«&-60-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300654;  FRL-5789-3] 
RIN  2070-AB78 

Peroxyacetic  Acid;  Exemption  From 
the  Requirement  of  a  Tolerance 

agency:  Lnvironmental  Protection 
A^icncv  lEFAj 
action:  Final  rule. 


summary:  This  document  establishes  an 

exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the 
antimicrobial  pesticide  peroxyacetic 
acid  up  to  100  ppm,  m  or  on  raw 
agricultural  commodities,  m  processed 
commodities,  when  such  residues  result 
from  the  use  of  peroxyacetic  acid  as  an 
antimicrobial  agent  on  frvuts,  tree  nuts, 
cereal  grains,  herbs,  and  spices  Ecolab, 
Inc.  requested  this  exemption  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  bv  the  Food  Quality 
Protection  Act  of  1996  (Pub.  L.  104- 
170). 

DATES:  This  regulation  is  effective  May 
6.  1998  Objections  and  requests  for 
hearings  must  be  received  bv  EPA  on  or 
before  )ulv  6.  1998. 
ADDRESSES:  Wntten  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300654! 
must  be  submitted  to  Hearing  Clerk 
(1900),  Environmental  Protection 
Agencv  Rm  M3708,  401  M  St    SW., 
Washington.  DC  20460  Fees 
accompanvmg  objecrtions  and  hearmt; 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  PC  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  anv  objections  and  hearing  requests 
filed  with  the  Heanng  Clerk  identified 
by  the  doc;ket  control  number,  lOFP- 
300654].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integntv  Branch.  Information  Resources 
and  Services  Division  (7502Cj  Office  of 
Pesticide  Programs,  Environmental 
Prote<.:tion  Agency.  401  M  St.,  SW',, 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  obiections  and  hearing 
requests  to  Rm,  119.  CM  *2,  1921 
Jefferson  Davis  HW7,,  Arlington.  VA. 

A  c:opv  of  objections  and  hearing 
requests  filed  with  the  Heanng  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mai!  le-mail)  to:  opp- 
doci.et@epamail  epagov  Copies  of 
obiections  and  heanng  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption   Copies  of  objections  and 
heanng  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5,1. ''6,1  file 
format  or  .^SCIl  file  format.  All  copies 
of  objections  and  heanng  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  iOPP- 
300654).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries, 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Marshall  Swindell,  Product 


Manager  33,  Antimicrobials  Division 
(7510W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
MSW.  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  2800  Crystal  Drive,  6th 
Floor.  ArUngton.  VA.  22202,  703-308- 
6341.  e-mail: 

swindei!  ry..=  '':h.'."®pr'a— 3il.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  c :  'anuary  14.  1998  (63 
FR  223^,  ;FRL-5r5y-6),  EPA.  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food.  E>rug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  (PP) 
"F4B08  for  tolerance  by  Ecolab.  Inc..  370 
Wabasha  Street.  St.  Paul,  MN  55102. 
This  notice  included  a  summary  of  the 
petition  prepared  by  Ecolab,  Inc.,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

Subsequently,  the  proposed  tolerance 
exemption  was  amended  to  delete  meat, 
meat  by-products,  poultry,  milk,  and 
eggs.  This  was  done  because  at  the  low 
proposed  use  concentrations,  no 
residues  of  toxicological  concern  are 
exp>ected  on  any  animal  feeds  that  may 
be  exposed  to  peroxyacetic  acid. 
Therefore,  no  residues  of  toxicological 
concern  are  anticipated  either  in 
animals  that  may  consume  these  feeds, 
or  in  associated  animal  by-products. 

In  addition,  the  proposea  tolerance 
exemption  was  amended  to  include  a 
maximum  residue  limit  of  100  ppm  for 
peroxyacetic  acid.  This  limitation  was 
added  because  of  Agency  concerns  that 
a  high  use  concentration  could  result  in 
measurable  residues  of  peroxyacetic 
acid.  Residue  data  will  be  needed  to 
increase  or  remove  this  limitation. 

!    Risk  .\^se&smeni  and  Statutory 
Findings 

.New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  (the  legal 
hmit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  or  exemption  from  the 
requirement  of  a  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure. 

Section  408(b)(2)(C)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
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tiil'T<iiii  e  and  to  "en-^  ^  a 

r«a.<ionable  ciirtainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  np:  xiuctive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  evoosures 
that  occur  as  a  result  of  (>esticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
•NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health. 

An  uncertainty  factor  (sometimes 
called  a  "safety  factor")  of  100  is 
commonly  used  since  it  is  assumed  that 
people  may  be  up  to  10  times  more 
sensitive  to  pesticides  than  the  test 
animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  p>esticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA. 

EPA  generally  uses  the  RfD  to 
evaluate  the  chronic  risks  posed  by 
pesticide  exposure.  For  shorter  term 
risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 


study   Luriimoniy.  tx'A  Unas  MUts 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  ^o  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropnate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  dehned  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
the  Food  Quality  Protection  Act  of  1996 
(FQPA).  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available. 

In  this  assessment,  risks  from  average 
food  and  water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 


ot  tne  ver>  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization. 

Since  the  toxicological  endpoint 
considered  in  this  assessment  reflects 
exposure  over  a  period  of  at  least  7  days, 
an  additional  degree  of  conservatism  is 
built  into  the  assessment:  i.e.,  the  risk 
assessment  nominally  covers  1-7  days 
exposure,  and  the  toxicological 
endpoint/NOEL  is  selected  to  be 
adequate  for  at  least  7  days  of  exposure. 
(Toxicity  results  at  lower  levels  when 
the  dosing  duration  is  increased  ) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
lake  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance. 

In  evaluating  food  exposures,  EPA 
takes  into  account  var^'ing  consumption 
patterns  of  major  identifiable  subgroups 
'  of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
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assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances. 

If  the  TMRC  exceeds  the  RflD  or  poses 
a  lifetime  cancer  nsk  that  is  greater  than 
approximately  one  in  a  million.  EP,^ 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment   By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  .\gency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  sub-population  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EP.As  computer-based  mode! 
for  evaluating  the  exposure  of 
significant  sub-populations  including 
several  regional  groups,  to  pesticide 
residues.  For  peroxyacetic  acid,  based 
on  the  lack  of  any  residues  of 
toxicological  concern,  it  is  unlikely  that 
significant  exposure  through  the 
proposed  use  would  occur  to  any  sub- 
population  although  sensitive  sub- 
populations  may  exist  (eg.,catalase 
deficient  individuals). 

II.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408rb)(2)(Dj, 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EP,^  has  sufficient  data  to  assess  the 
hazards  of  peroxyacetic  acid  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  an  exemption  of  a 
rt-quirement  for  a  tolerance  for  residues 
of  peroxyacetic  acid  up  to  100  pm,  in  or 
on  raw  agricultural  commodities,  in 
proces<;ed  commodities,  when  such 
residues  result  from  the  use  of 
peroxyacetic  acid  as  an  antimicrobial 
agent  on  fruits,  tree  nuts,  cereal  grains, 
herbs,  and  spices.  EP.^'s  assessment  of 
the  dietarv'  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validitv, 
completeness,  and  reliability  as  well  as 


the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children  The  nature  of  the 
toxic  effects  caused  by  peroxyacetic  acid 
(C2H4O-.)  are  discussed  below 

Ecoiab,  Inc.  has  requested  a  waiver  of 
all  toxicology  testing  requirements  for 
peroxyacetic  acid.  This  includes 
waivers  for  ail  acute.  90-day  sub- 
chronic,  chronic,  carcinogenicity, 
developmental,  reproductive, 
mutagenicity,  neurotoxicity  and 
metabolism  requirements  Ecolah's 
rationale  for  waivers  m  each  of  these 
areas  is  similar,  and  are  summarized  by 
the  following  four  arguments: 

1  Available  data  at  the  .^gencv  are 
sufficient  to  estimate  the  potential 
human  health  hazard  of  the  end  use 
product. 

2.  Peroxyacetic  acid  reacts  rapidlv  on 
contact  with  material  such  as  food  and 
is  degraded  to  moieties  which  present 
no  toxicological  concern.  The  primary- 
degradation  products  of  peroxyacetic 
acid  are  acetic  acid,  which  is  generally 
regarded  as  safe  (GR.AS)  according  to  the 
Food  and  Drug  .Administration  (21  CFR 
184,1005),  water,  and  oxygen. 

Based  on  the  chemicalreactivity  of 
this  compound  and  the  unstable  nature 
of  the  peroxide  bond,  conduct  of  long 
term  residue  or  metabolism  studies 
would  be  extremely  difficult  and 
unreliable.  This  peroxyacetic  acid 
petition  is  also  the  companion  to  a 
similar  tolerance  petition  being  ruled  on 
for  hydrogen  peroxide  Perox-yacetic 
acid  and  hydrogen  peroxide  are 
classified  as  peroxy  compounds  and 
have  similar  characten sties  for 
degradation,  residue  chemistry,  dose- 
relationship  toxicology,  and  risk  of 
exposure  with  the  proposed  food 
contact  uses 

The  published  Reregistration 
Eligibility  Document  for  Peroxy 
Compounds  (Case  4072,  December. 
1993).  has  waived  all  further  toxicology 
testing  requirements  for  peroxyacetic 
acid. 

The  Agency  has  reviewed  the  data 
waivers  requested  and  concurs  that  no 
additional  acute  short  term  or  long  term 
toxicology  or  mutagenicity  testing  will 
be  needed  for  peroxyacetic  acid  for  the 
following  reasons. 

1   Peroxyacetic  acid  is  highly  reactive 
and  short  lived  because  of  the  inherent 
instability  of  the  peroxide  bond  (i.e..  the 
O-O  bond).  Agitation  or  contact  with 
rough  surfaces,  sunlight,  organics,  and 
metals  can  accelerate  decomposition. 
The  instability  of  peroxvacetic  acid  to 
exist  as  itself,  along  with  detoxifying 


enzymes  found  in  cells  (eg.,  catalase, 
glutathione  peroxidase),  makes  it  very 
difficult  to  find  any  residues  of 
peroxyacetic  acid  in  or  on  foods  (at  the 
proposed  use  levels),  by  conventional 
analytical  methods. 

The  proposed  food  contact 
applications  utilize  very  low 
concentrations  of  peroxyacetic  acid. 
Therefore,  food  residues  produced  by 
the  profMDsed  uses  are  expected  to  be 
short-lived,  based  on  half-lives  for 
peroxyacetic  acid  which  can  be  as  short 
as  a  few  minutes.  The  primary 
degradates  are  acetic  acid,  oxygen,  and 
water,  and  these  degradates  are  not  of 
toxicological  concern. 

2.  There  are  acceptable  acute  generic 
data  referenced  in  the  Reregistration 
Eligibility  Eiocument  for  Peroxy 
Compounds  (December  1993,  Case 
4072).  Peroxyacetic  acid  was  found  to 
be  corrosive  and  severely  irritating  to 
the  eyes,  skin,  and  mucous  membranes 
but  only  when  high  concentrations  were 
used.  The  proposed  food  contact  use 
patterns  are  not  expected  to  result  in 
any  residue  levels  of  toxicological 
concern.  The  RED  dociunent  waived  all 
additional  non-acute  toxicology  data 
requirements  for  peroxyacetic  acid. 

3.  No  data  exists  for  the  subchronic, 
chronic,  carcinogenicity,  mutagenicity, 
developmental  and  reproductive 
toxicity  of  peroxyacetic  acid.  However, 
peroxyacetic  acid  shares  similar 
chemical  characteristics  with  hydrogen 
peroxide  which  has  a  more  extensive 
toxicology  data  base.  For  example, 
peroxyacetic  acid  and  hydrogen 
peroxide  both  decompose  into  two 
identical  degradates  that  do  not  pose 
any  toxicological  concern.  These  two 
degradates  are  oxygen  and  water.  Acetic 
acid  is  the  third  additional  residue 
degradate  of  peroxyacetic  acid  which 
also  does  not  pose  any  toxicological 
concern. 

Peroxyacetic  acid  and  hydrogen 
peroxide  also  show  similar  chemical 
characteristics  for  corrosivity,  pH.  rapid 
peroxide  bond  dissociation,  and 
production  of  oxygen  molecules. 
Because  of  these  similar  chemical 
characteristics,  and  low  expected 
exposures  with  the  proposed  uses,  the 
dose-response  toxicology  relationships 
(i.e..  adverse  effects  experienced  only  at 
very  high  doses)  shown  by  the  data  for 
hydrogen  peroxide,  can  also  be  expected 
with  peroxyacetic  acid.  The  remaining 
toxicology  testing  requirements  for 
peroxyacetic  acid  were  waived  because 
of  the  similar  chemical  characteristics, 
similar  expected  dose-response 
relationships  with  hydrogen  peroxide, 
low  exposure  levels  under  the  prof>osed 
sjses,  and  for  the  reasons  given  above. 
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The  following  generic  acute 
toxicology  data  for  peroxyacetic  acid 
were  cited  in  the  1993  RED  document. 

Acute  studies  for  peroxyacetic  acid— 
i.  A  study  on  rats  showed  an  acute  oral 
LDm  of  1.540  milligrams/kilogram  (mg/ 

kg). 

ii.  A  study  on  rabbits  showed  an  acute 
dermal  LDy)  of  1.410  mg/kg. 

iii.  A  study  on  rats  showed  an  acute 
inhalation  LCso  of  0.450  mg/L. 

iv.  An  eye  irritation  stuciy  on  rabbits 
produced  severe  irritation. 

V.  A  dermal  irritation  study  on  rabbits 
showed  hydrogen  peroxide  was 
corrosive. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  The  Agency  has 
concluded  that  with  the  proposed  food 
contact  uses  of  peroxyacetic  acid,  no 
apparent  toxicity  endpoint  exists  to 
suggest  any  evidence  of  significant 
toxicity  from  a  one-day  or  single-event 
exposure. 

2.  Short  -  and  intermediate  -  term 
toxicity  The  Agency  has  concluded  that 
for  the  proposed  food  contact  uses  of 
peroxyacetic  acid,  based  on  the 
similarity  and  commonality  in  the 
peroxide  bond  chemistry,  residues, 
degradates,  and  also  with  the  dose- 
response  relationships  with  hydrogen 
peroxide,  no  apparent  toxicity  endpoint 
would  be  expe«cted  from  short  and 
intermediate  term  exposure. 

3.  Chronic  toxicity.  A  RfD  for 
peroxyacetic  acid  has  not  been 
established  because  of  its  short  half  life 
and  lack  of  any  residues  and  degradates 
of  toxicological  concern.  As  discussed 
in  the  December  1993  Reregistration 
Eligibility  Document  for  Peroxy 
Compounds,  and  m  this  final  rule, 
under  the  proposed  and  existing  dietary 
related  use  patterns  (i.e..  raw  and 
processed  agricultural  commodities, 
food  pnx:essing  equipment  in  breweries, 
wineries,  and  beverage  plants),  there  is 
also  expected  to  be  a  lack  of  any 
residues  and  degradates  of  toxicological 

concern. 

4.  Carcinogenicity.  The  Agency 
believes  that  based  on  the  known 
chemistry  of  peroxy  compounds,  toxic 
efforts  occur  as  a  result  of  species 
formed  either  during  spontaneous 
decomposition  or  enzymatic  conversion 
of  the  peroxy  bond  (i.e.,  O-O  bond). 
These  effects  occur  only  af^er  long  term 
administration  of  high  dose  levels, 
wher^the  parent  compound  is 
continually  present.  Available  data 
show  that  peroxyacetic  acid  rapidly 
breaks  down  into  oxygen,  water,  and 
acetic  acid.  Because  of  this  rapid 
decomposition,  the  Agency  does  not 
expect  residues  of  the  parent  compound 
on  the  treated  comodities. 


Based  on  the  proposed  use 
concentrations  for  peroxyacetic  acid, 
and  data  indicating  a  lack  of  residues  of 
concern  on  food,  exposure  to 
peroxyacetic  acid  under  the  proposed 
food  contact  use  concentrations  is  not 
likely  to  result  in  any  adverse  clinical 
effects,  including  promotion  of 
carcinogenisis.  This  conclusion  is 
supported  by  the  rapid  decomposition 
of  peroxyacetic  acid  into  oxygen,  water, 
and  acetic  acid,  which  are  not  of 
toxicological  concern,  and  the  existence 
of  specific  enzymes  in  the  human  body 
(i.e..  catalase  and  glutathione 
peroxidase)  which  also  can  break  down 
peroxyacetic  acid. 

C  Exposures  and  Risks 

1.  From  food  and  feed  uses.  An 
exemption  from  the  requirement  of  a 
tolerance  is  being  established  (40  CFR 
180.1196)  for  the  residues  of 
peroxyacetic  acid)  up  to  100  ppm.  in  or 
on  a  variety  of  (raw  agricultural 
commodities,  in  processed 
commodities,  when  such  residues  result 
from  the  use  of  peroxyacetic  acid  as  an 
antimicrobial  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs,  and  spices. 

There  are  no  existing  tolerances  or 
exemptions  from  tolerances  in  title  40  of 
the  CFR  for  peroxyacetic  acid  for  direct 
food  and  feed  contact  uses.  The 
following  21  CFR  tolerances  and/or 
exemptions  from  tolerances  are  noted: 

Under  21  CFR  184.1005,  the  acetic 
acid  degradate  of  peroxyacetic  acid  is 
GRAS  as  a  direct  food  additive 
substance  when  used  in  baked  goods, 
cheeses,  dairy  product  analogs,  chewing 
gum.  condiments,  relishes,  fats.  oils, 
gravies,  sauces,  and  meat  products. 
Under  21  CFR  178.1010.  peroxyacetic 
acid  is  approved  for  use  as  a  sanitizing 
solution  for  use  on  food  processing 
equipment  and  utensils,  and  on  dairy 
processing  equipment.  It  is  also 
approved  for  use  in  sterilizing 
polymeric  food-contact  surfaces.  Under 
21  CFR  173.315.  peroxyacetic  acid  is 
approved  for  use  in  washing  or  to  assist 
in  the  lye  peeling  of  fruits  and 
vegetables. 

Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
ri.sk.s  from  peroxyacetic  acid  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  jjerformed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  No  acute 
exposure  and  risk  assessment  is 
applicable  for  peroxyacetic  acid  because 
no  acute  toxicological  effects  of  concern 
are  anticipated  with  the  proposed  food 
contact  uses  for  peroxyacetic  acid.  This 
•    is  due  to  the  lack  of  any  residues  of 


loxjcologicai  concern  as  a  result  of  the 
rapid  decomposition  of  peroxyacetic 
acid  into  acetic  acid,  oxygen,  and  water. 

ii.  Chronic  exposure  and  risk. 
Residues  of  peroxyacetic  acid  are  not 
expected  to  remain  on  the  surface  of 
materials  which  it  contacts.  Therefore, 
the  risk  from  dietary  exposure  is 
expected  to  be  negligible.  No  chronic 
exposure  and  risk  assessment  is 
applicable  because  no  chronic 
toxicological  effects  are  anticipated  with 
the  proposed  food  contact  uses  for 
peroxyacetic  acid.  This  is  due  to  the 
lack  of  any  residues  of  toxicological 
concern  as  a  result  of  the  rapid 
decomposition  of  peroxyacetic  acid  into 
acetic  acid,  oxygen,  and  water. 

2.  From  drinking  water.  Although  the 
proposed  food  contact  uses  for 
peroxyacetic  acid  may  result  in  transfer 
of  p)eroxyacetic  acid  to  potential 
drinking  water  sources,  no  risk 
assessment  is  applicable  because  of;  (a) 
the  rapid  degradation  of  peroxyacetic 
acid  into  acetic  acid,  oxygen,  and  water, 
and  (b)  there  are  not  expected  to  be  any 
residues  of  toxicological  concern. 
Information  from  the  EPA  Office  of 
Water  also  indicates  that  when  used  for 
potable  water  disinfection,  no 
measurable  residues  of  peroxyacetic 
acid  were  present  by  the  time  the  water 
is  pumped  through  the  distribution 
system  and  arrived  at  the  tap 

3.  From  non-dietary  exposure 
Peroxyacetic  acid  is  currently  registered 
by  EPA  for  a  wide  vanetv  of  uses 
including:  agricultural  premises  and 
equipment;  food  handling/ storage 
establishments  premises  and 
equipment;  commercial,  institutional 
and  industrial  premises  and  equipment; 
residential  and  public  access  premises; 
medical  premises  and  equipment; 
materials  preservation;  and  industrial 
processes  and  water  systems.  The 
Agency  does  not  know  of  all  approved 
or  actual  uses  for  peroxyacetic  acid. 
However,  non-dietary  exposures  are  not 
expected  to  pose  any  quantifiable  added 
risk  because  of  the  lack  of  any  expected 
residues  and  degradates  of  toxicological 
concern.  Minimal  residues  and 
degradates  are  expected  due  to 
previously  discussed  unique  chemistry 
associated  with  peroxide  bond 
chemistry 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2){D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity," 


Federal  Register/ Vol.  63.  No.  87 /Wednesday.  .May  6.  1998 /Rules  and  Regulations  24951 


The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  mRthodoiogies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  .Agency  has  some 
information  m  its  files  that  mav  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way, 

EPA  has  begun  a  pilof  process  to 
study  this  issue  further  through  the 
examination  of  particular  classes  of 
pesticides  The  .Agency  hopes  that  the 
results  of  this  pilot  process  will  increase 
the  Agency's  scientific  understanding  of 
this  question  such  that  EPA  will  be  able 
to  develop  and  apply  scientific 
principles  for  better  determining  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  evaluating  the 
cumulative  effects  of  such  chemicals 
The  .Agency  anticipates,  however,  that 
even  as  its  understanding  of  the  science 
of  common  mechanisms  increases, 
decisions  on  specific  classes  of 
chemicals  will  be  heavily  dependent  on 
chemical  specific  data,  much  of  which 
may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  Its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
whu;h  the  common  mechanism  issues 
can  be  resolved  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  i^n  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed) 

The  Agency  does  not  at  this  time  have 
data  specifically  either  to  support,  or  to 
refute  a  common  mechanism  of  toxicity 
for  peroxy  compounds  (i.e.,  hydrogen 
peroxide,  peroxyacetic  acid).  The 
Agency  believes  that  based  on  the 
known  common  chemistry  of  peroxy 
compounds,  to.xic  effects  occur  as  a 
result  of  species  formed  either  during 
spontaneous  decomposition  or 
enzymatic  conversion  of  the  peroxy 
bond  (i.e.,  O-O  bond)  These  effects 
occur  only  after  long  term 
administration  of  high  dose  levels, 
where  the  parent  compound  is 


continually  present.  Although  a 
common  mechanism  of  toxicity  may  or 
may  not  be  inferred,  the  Agency's 
concerns  for  cumulative  risk  is 
mitigated  by  the  lack  of  any  measurable 
residues  of  the  parent  compound 
(peroxyacetic  acid)  at  proposed  use 
levels,  and  by  the  rapid  decomposition 
of  the  parent  compound  into  products 
which  are  not  of  toxicological  concern 
(i.e  ,  oxygen  and  water!   .\s  data  become 
available,  the  Agency  may  require 
further  studies  on  the  peroxy 
compounds  to  determine  whether  a 
cumulative  risk  assessment  is 
warranted. 

The  Agency  does  not  have,  at  this 

time,  available  data  to  determine 
whether  peroxyacetic  acid  shares  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  m  a  cumulative  risk 
assessment  For  the  purposes  of  this 
tolerance  action,  EPA  has  not  assumed 
that  peroxyacetic  acid  has  a  common 
mechanism  of  toxicity  with  other 
substances 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1,  Acufe,  short  term  and  intermediate 
risk.  The  Agency  has  concluded  that  no 
toxicological  endpoint  exists  for 
peroxyacetic  acid  with  the  proposed 
food  contact  uses  to  suggest  any 
evidence  of  significant  toxicity  from 
acute,  short  term  or  intermediate  term 
exposures  Short-  and  sntermediate-term 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure. 

The  Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  heum  for 
acute,  short  term,  and  intermediate  risk 
from  aggregate  exposure  to  peroxyacetic 

acid  under  the  proposed  use 
concentrations, 

2.  Chronic  risk.  Low  residues  of 

peroxyacetic  acid  are  expected  from  the 
proposed  food  contact  uses  and  these 
residues  are  expected  to  convert  rapidly 
into  the  harmless  degradates  of  acetic 
acid,  oxygen,  and  water  Therefore,  the 
chronic  risk  from  dietary  exposure  is 
expected  to  be  negligible  No  chronic 
exposure  and  risk  assessment  is 
applicable  because  no  chronic 
toxicological  effects  are  anticipated  with 
the  proposed  food  contact  uses  for 
peroxyacetic  acid. 

The  Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  for 
chronic  risk  from  aggregate  exposure  to 
peroxyacetic  acid  under  the  proposed 
use  concentrations. 


E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

The  Agency  believes  that  based  on  the 
known  chemistry  of  peroxy  compounds, 
toxic  effects  occur  as  a  result  of  species 
formed  either  during  spontaneous 
decomposition  or  enzymatic  conversion 
of  the  peroxy  bond  (i.e.,  O-O  bond). 
These  effects  occur  only  after  long  term 
administration  of  high  dose  levels, 
where  the  parent  compound  is 
continually  present.  Available  data 
show  that  peroxyacetic  acid  rapidly 
breaks  down  into  oxygen,  water,  and 
acetic  acid.  Because  of  this  rapid 
decomposition,  the  Agency  does  not 
expect  residues  of  the  parent  compound 
on  the  treated  commodities. 

Based  on  the  proposed  use 
concentrations  for  peroxyacetic  acid, 
and  data  indicating  a  lack  of  residues  of 
concern  on  food,  exposure  to 
peroxyacetic  acid  under  the  proposed  * 
food  contact  use  concentrations  is  not 
likely  to  result  in  any  adverse  clinical 
effects,  including  promotion  of 
carcinogenisis.  This  conclusion  is 
supported  by  the  rapid  decomposition 
of  peroxyacetic  acid  into  oxygen,  water. 
and  acetic  acid,  which  are  not  of 
toxicological  concern,  and  the  existence 
of  specific  enzymes  in  the  human  body 
(i.e..  catalase  and  glutathione 
jjeroxidase)  which  also  can  break  dovtm 
peroxyacetic  add. 

The  Agency  concludes  that  cancer 
cancer  risk  for  the  U.S.  population  from 
aggregate  exposure  to  peroxyacetic  acid 
is  negUgible  under  the  proposed  food 
contact  use  concentrations, 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

Safety  factor  for  infants  and  children. 
In  assessing  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  peroxyacetic  acid,  EPA 
considered  data  from  developmental 
and  reproductive  toxicity  studies 
available  on  hydrogen  peroxide  from  the 
scientific  literature  and  summarized  by 
the  Office  of  Water.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  maternal 
pesticide  exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database,  unless 
EPA  determines  that  a  different  margin 
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of  safety  will  be  safe  for  infants  and 
children. 

MarRins  of  safety  are  incorporated 
into  EPA  risk  assessments  either 
directly  through  use  of  a  MOE  analysis 
or  through  using  uncertainty  (safetv) 
factors  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  humans.  In 
either  case.  EPA  generally  defines  the 
level  of  appreciable  risk  as  exposure 
that  is  greater  than  1/100  of  the  NOEL 
in  the  animal  study  appropriate  to  the 
particular  risk  assessment.  This  100-fold 
uncertainty  factor/margin  of  exposure  is 
designed  to  account  for  inter-species 
extrapolation  and  intra-species 
variaoility. 

In  the  case  of  the  proposed  food 
contact  uses  for  peroxyacetic  acid, 
because  of  the  lack  of  any  significant 
residues  of  toxicological  concern,  a 
NOEL  was  not  identified  for  risk 
avessment  purposes,  and  the 
uncertainty  (safet>;  factor  approach  was 
not  used  for  assessing  any  risk  level  by 
peroxyacetic  acid.  For  the  same  reason, 
an  additional  safety  factor  to  protect 
infants  and  children  is  unnecessary 
Additionally,  based  on  the  following 
information,  no  increased  susceptibility 
to  infants  or  children  is  exj)ected  to 

occur 

1.  Three  studies  on  the  developmental 
and  reproductive  effects  of  hydrogen 
peroxide  (and  by  similarity, 
peroxyacetic  acid)  are  available.  The 
data  from  these  studies  indicates  that  no 
apparent  developmental  or  reproductive 
effects  were  observed  from 
administration  of  hydrogen  peroxide  at 
concentrations  up  to  1%  (1.000  mg/kgj. 

2.  Peroxyacetic  acid  is  a  highly 
reactive  and  short  lived  molecule 
because  of  the  inherent  instability  of  the 
peroxide  bond  (i.e..  the  O-O  bond). 
Agitation  or  contact  with  rough 
surfaces,  sunlight,  organics.  and  metals 
accelerates  dissociation.  The  instability 
of  peroxyacetic  acid  to  exist  as  itself, 
along  with  natural  detoxifying  enzymes 
found  in  plant  and  animal  cells  (eg., 
catalase.  glutathione  peroxidase),  makes 
it  very  difficult  to  find  any  residues  of 
peroxyacetic  acid  in  or  on  foods  (at 
proposed  use  levels),  by  conventional 
analytical  methods  The  proposed  food 
contact  applications  utilize  very  low 
concentrations  of  peroxyacetic  acid  ( 
ppm).  Food  residues  are  expected  to  be 
short-lived  and  are  not  expected  to 
accumulate.  This  is  because 
peroxyacetic  acid  dissociates  rapidly 
into  acetic  acid,  oxygen,  and  water.  The 
Agency  has  no  toxicological  concern 
with  acetic  acid,  oxygen,  and  water. 

3.  A  waiver  was  granted  for  all  the 
remaining  toxicology  testing 
requirements  because  of  the  reasons 
given  in  items  a  and  b  above. 


Therefore,  because  of  the  rapid 
decomposition  of  peroxyacetic  acid 
residues  into  degradates  that  are  of  no 
toxicological  concern  (i.e..  oxygen, 
water,  acetic  acid),  the  Agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  for  infants  and 
children  from  exposure  to  peroxyacetic 
acid  under  the  proposed  food  contact 
use  concentrations. 

III.  Other  Considerations 

A  Endocrine  Disruption 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occuning 
estrogen,  or  such  other  endocrine 
effect."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed 
three  years  from  the  passage  of  the 
FQPA  (August.  1999)  to  implement  this 
program.  At  that  time,  the  EPA  may 
require  further  testing  of  this  active 
ingredient  and  end  use  products  for 
endocrine  disrupter  effects.  There  is  no 
current  evidence  to  suggest  that 
peroxyacetic  acid  acts  in  a  manner 
similar  to  any  known  hormone  or  that 
it  acts  as  an  endocrine  disrupter. 

B  Analytical  Enforcement  Methodology 

Because  an  exemption  from  the 
requirement  of  a  tolerance  is  being 
granted  for  peroxyacetic  acid,  an 
enforcement  analytical  method  is  not 
needed.  However,  an  adequate 
analytical  method  (called  QATM  202  by 
Ecolab,  Inc..  a  redox  titration 
procedure),  is  available  in  the  interim. 
Because  of  the  long  lead  time  from 
establishing  a  tolerance  or  exemption  of 
the  requirement  of  a  tolerance  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual.,  Volume  D.  the  analytical 
method  is  being  made  available  to 
anyone  interested  in  pesticide 
enforcement  when  requested  from  Norm 
C^ok.  Antimicrobials  Division  (7510W), 
Office  of  Pesticide  Programs,  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  6th  Floor.  Arlington. 
VA  22202.  703-308-6411. 

C.  Magnitude  of  Residues 

Residues  of  peroxyacetic  acid  are 
short  lived  on  treated  crops  and  are  not 


expected  to  bioaccumulate  in  livestock 
and/or  poultry  that  consume  treated 
feedstuffs  Because  of  the  lack  of  any 
residues  of  toxicological  concern,  the 
Agency  has  waived  this  data 
requirement. 

D.  International  Residue  Limits 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  Maximum  Residue 
Levels  (MRLs)  for  peroxyacetic  acid. 

rV.  Conclusion 

Therefore,  the  exemption  from  the 
requirement  of  a  tolerance  is  established 
for  residues  of  peroxyacetic  acid  up  to 
100  ppm  in  or  on  raw  agricultural 
commodities,  in  processed 
commodities,  when  sue  h  residues  result 
from  the  use  of  peroxyacetic  acid  as  an 
antimicrobiaJ  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs,  and  spices. 

it  should  be  understood  that  the 
Agency  may  take  appropriate  rej^ulatory 
action,  and/or  require  the  submission  of 
additional  data  to  support  the 
exemption  from  the  requirement  of  a 
tolerance  for  perox>H(  etn  ac  ui   it  new 
relevant  adverse  effects  information 
comes  to  the  .\Rencv's  attention 

V.  Obrction.*  and  Heartng  Requests 

The  new  FnK..\  seition  408(^1 
provides  essentially  the  same  prcness 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  -408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  prcx  edural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  July  6.  1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25). 

Each  objection  must  be  accompanied 
by  the  fee  prescribed  by  40  CFR 
180.33(i).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
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the  factual  issues  on  w^hich  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summarv  of  any 
evidence  relied  upon  b\  the  requestor 
(40  CFR  178.27) 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following 
There  is  genuine  and  substantial  issue 
effect;  there  is  a  rea.sonable  possibiht\ 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  m  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  bv  the 
requestor  would  be  adequate  to  iusfif\' 
the  a(.lion  requested  (40  CFR  178.32). 

Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  bv  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  m  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

EP.^  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  iQPP-300654l  (including  any 
comments  and  data  submitted 
electronically),  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  am.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

The  public  record  is  located  in  Room 
119  of  the  Public  Information  and 
Records  Integrity  Branc.h.  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  .-Agency, 
Crystal  Mall  #2,  1921  lefferson  Davis 
Hwv  .  .Arlington,  VA 

Electronic  comment  may  be  sent 
directly  to  EPA  at; 
opp-aocket@ppamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 


received  and  will  place  the  paper  copies 
in  the  official  mlemaking  record  which 

will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  ■ADDRESSES"  at  the 
beginning  of  ihi.s  document. 

\II.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 

exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulators  Planning  and 
Review  (58  FR  51735.  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L   104-4],  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergoverrunental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898. 
entitled  Federal  Actions  to  Address 
Environmental  lustice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
19941,  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatorv  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.}  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


VTII    SubmiS.sion  lo  (xintn-sv  and  the 
General  .\ccountinp  Office 

Under  5  U.S.C.  801(aJU)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CKR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Datpd   April  30,  1998. 

Frank  Sanders, 

Director.  AntimicrcAials  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [amended; 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

2.  Section  180.1196  is  added  to  read 
as  follows: 

§180  11&6     Peroxyacetic  ac  10   e»e~icTiO' 
from  the  requirement  ot  a  tolerance, 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  peroxyacetic  acid  up  to  100  ppm  in 
or  on  raw  agricultural  conunodities.  in 
processed  commodities,  when  such 
residues  result  from  the  use  of 
peroxyacetic  acid  as  an  antimicrobial 
agent  on  fruits,  tree  nuts,  cereal  grains, 
herbs,  and  spices. 

(FR  Doc.  98-12036  Filed  5-5-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  180 
[OPP-<500655;  FRL-678»-4] 

RIN  2070-AB76 

Hydrogen  Peroxide,  Exemption  From 
the  Requirement  o»  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  nile. 


SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
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tolerance  for  residues  of  the 
antimicrobial  pesticide  hydrogen 
peroxide  up  to  120  ppm,  in  or  on  raw 
agricultural  commodities,  in  processed 
commodities,  when  such  residues  result 
from  the  use  of  hydrogen  peroxide  as  an 
antimicrobial  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs,  and  spices.  Ecolab. 
Inc.  requested  this  exemption  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
as  amended  bv  the  Food  Quality 
Protection  Act  of  1996  (Pub.  L.  104-170). 
DATES:  This  regulation  is  effective  May 
6.  1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  lulv  6,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  lOPP-3006551. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P  O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  [OPP- 
300655).  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  CM  #2,  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to.  opp- 
docketdepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfec:t  5  1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
eledronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
3006551  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Marshall  Swindell.  Product 
Manager  33.  Anthnicrobials  Division 
751 OW.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 


401M  St..  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  2800  Crystal  Drive,  6th 
Floor.  Arlington.  VA,  22202.  703-308- 
6341.  e-mail: 
Swindell. marshall©epamail. epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  14.  1998  (63 
FR  2235)  (FRL-5759-7).  EPA.  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  21  use.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  (PP) 
7F4834  for  tolerance  by  Ecolab.  Inc..  370 
Wabasha  Street.  St.  Paul.  MN  55102. 
This  notice  included  a  summary  of  the 
petition  prepared  by  Ecolab,  Inc..  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 

filing. 

Subsequently,  the  proposed  tolerance 
exemption  was  amended  to  delete  meat, 
meat  Dy-products,  poultry,  milk,  and 
eggs.  This  was  done  because  at  the  low 
proposed  use  concentrations,  no 
residues  of  toxicological  concern  are 
expected  on  any  animal  feeds  ihat  may 
be  exposed  to  hydrogen  peroxide. 
Therefore,  no  residues  of  toxicological 
concern  are  anticipated  either  in 
animals  that  may  consume  these  feeds, 
or  in  associated  animal  by-products. 

In  addition,  the  proposed  tolerance 
exemption  was  amended  to  include  a 
maximum  residue  limit  of  120  ppm  for 
hydrogen  peroxide.  This  limitation  was 
added  because  of  Agency  concerns  that 
a  high  use  concentration  could  result  in 
measurable  residues  of  hydrogen 
fieroxide  Residue  data  will  be  needed 
to  increase  or  remove  this  limitation. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  or  exemption  from  the 
requirement  of  a  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure. 

Section  408(b)(2)(C)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  "ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 


result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue.  .    ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EiPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RiD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health. 

An  uncertainty  factor  (sometimes 
called  a  "safety  factor")  of  100  is 
commonly  used  since  it  is  assumed  that 
people  may  be  up  to  10  times  more 
sensitive  to  pesticides  than  the  test 
animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted. 

Thus,  an  aggregate  daily  exposure  to 
a  pesticide  residue  at  or  below  the  RfD 
(expressed  as  100%  or  less  of  the  RfD) 
is  generally  considered  acceptable  by 
EPA.  EPA  generally  uses  the  RfD  to 
evaluate  the  chronic  risks  posed  by 
pesticide  exposure.  For  shorter  term 
risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
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rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  .Agency  <  onducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activitv  relationship  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g  ,  linear  low  dose 
extrapoialions  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agencvs 
knowledge  of  its  mode  of  action 

2.  DifferencfS  in  toxic  effect  due  to 
exposure  duration  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations  EPA 
considers  the  entire  toxicity  data  base. 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario, 
Both  short  and  long  durations  of 
exposure  are  alwavs  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term."  and    chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment-  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications   However,  since  enaction  of 
the  Food  Quality  Protection  Act  of  1996 
(FQP.Aj,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 


into  the  assessment  assure  adequate 
protection  of  public  health.  However. 
for  cases  m  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/ characterization. 

Since  the  toxicoiogicai  endpoint 
considered  in  this  assessment  reflects 
exposure  over  a  period  of  at  least  7  days, 
an  additional  degree  of  conservatism  is 
built  into  the  assessment:  i.e.,  the  risk 
assessment  nominally  covers  1-7  days 
exposure,  and  the  toxicological 
endpoint/NOEL  is  selected  to  be 
adequate  for  at  least  7  days  of  exposure, 
(Toxicity  results  at  lower  levels  when 
the  dosing  duration  is  increased  ) 

Intermediate-term  nsk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  m  a  manner 
similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children, 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  fixim 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

The  TMRC  is  a  "worst  case"  estimate 
since  it  is  based  on  the  assumptions  that 
food  contains  pesticide  residues  at  the 
tolerance  level  and  that  100%  of  the 


crop  is  treated  by  pesticides  that  have 
established  tolerances.  If  the  TMRC 
exceeds  the  RfD  or  poses  a  lifetime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  miUion,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  ty'pes  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  sub-population  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  sub- populations  including 
several  regional  groups,  to  pesticide 
residues.  For  hydrogen  peroxide,  based 
on  the  lack  of  any  residues  of 
toxicological  concern,  it  is  unUkely  that 
significant  exposure  through  the 
proposed  use  would  occur  to  any  sub- 
population  although  sensitive  sub- 
populations  may  exist  (eg.  .cataiase 
deficient  individuals). 

II,  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)P), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  hydrogen  peroxide  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  an  exemption  of  a 
requirement  for  a  tolerance  for  residues 
of  hydrogen  peroxide  up  to  120  ppm,  in 
or  on  raw  agricultural  commodities,  in 
processed  commodities,  when  such 
residues  result  from  the  use  of  hydrogen 
peroxide  as  an  antimicrobial  agent  on 
fruits,  tree  nuts,  cereal  grains,  herbs,  and 
spices.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
estabhshing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  vahdity. 
completeness,  and  reliabihty  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk,  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
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sensitn  ,)r  identifiable 

subgroups  ol  lonsiimers.  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  hydro«en 
peroxide  (H.'Oj)  are  discussed  below. 

Ecolab.  Inc.  has  requested  a  waiver  of 
all  toxicology  testing  requirements  for 
hydrogen  peroxide  This  includes 
waivers  for  all  acute.  90-day  sub- 
chronic,  chronic,  oncogenicity, 
developmental,  reprocluctive, 
mutagenicity,  neurotoxicity  and 
metabolism  requirements  for  hydrogen 
peroxide,  txolabs  rationale  for  waivers 
in  each  of  these  areas  is  similar,  and  are 
summarized  by  the  following  four 
arguments: 

I  Available  data  at  the  Agency  are 
sufficient  to  estimate  the  potential 
human  health  hazard  of  tne  end  use 
product. 

2.  Hydrogen  peroxide  is  generally 
recognized  as  safe  (GRAS)  according  to 
the  Food  and  Drug  Administration  (21 
CFR  pan  1 78)  when  u.sod  on  food- 
processing  equipment,  utensils,  and 
food  contact  articles. 

.1  Based  on  the  chemical  reactivity  of 
this  compound  and  its  unstable  nature. 
conduct  of  long  term  or  metabolism 
studies  would  M  extremely  difficuh  and 
unreliable. 

4.  The  published  Reregistrntion 
Eligibility  Document  for  Peroxy 
Compounds  (Case  4072.  December. 
1993).  has  waived  all  further  toxicology 
testing  requirements  for  peroxy 
compounds. 

The  Agency  has  reviewed  the  data 
waivers  requested  and  concurs  that  no 
generic  toxicology  testing  will  be 
needed  for  hydrogen  peroxide  for  the 
following  reasons. 

1.  Hydrogen  peroxide  is  highly 
reactive  and  short  lived  because  of  the 
Inherent  instability  of  the  peroxide  bond 
(i.e..  the  O-O  bond).  Agitation  or  contact 
with  rough  surfaces,  sunlight,  organics 
and  metals  ncr.eleratos  decomposition. 
The  instability  of  hydrogen  peroxide  to 
exist  as  itself,  along  with  detoxifying 
enzymes  found  in  cells  (eg.,  catalase. 
glutathione  peroxidase),  makes  it  very 
difficult  to  find  any  residues  of 
hydrogen  peroxide  in  or  on  foods  (at 
proposed  use  levels),  by  conventional 
analytical  methods. 

The  proposed  food  contact 
Applications  also  utilize  very  low 
concentrations  of  hydrogen  peroxide. 
Therefore,  food  residues  are  expected  to 
be  short-lived,  based  on  half-lives  for 
hydrogen  peroxide  as  short  as  about  4 
minutes  under  certain  conditions. 
Residues  are  not  of  toxicological 
concern  because  hydrogen  peroxide 
decomposes  rapidly  into  oxygen  and 
water.  The  Agency  has  no  toxicological 
concern  with  oxygen  and  water. 


2.  There  are  acceptable  acute  generic 
data  referenced  in  the  Reregistration 
Eligibility  Document  for  Peroxy 
Compounds  (December  1993,  Case 
4072)  Hydrogen  peroxide  was  found  to 
be  corrosive  and  severely  irritating  to 
the  eyes.  skin,  and  mucous  membranes 
but  only  when  high  concentrations  were 
used.  The  proposed  use  patterns  are 
expected  to  result  in  a  lack  of  any 
residues  of  toxicological  concern. 

3.  A  waiver  was  granted  for  all  the 
remaining  toxicology  testing 
requirements  because  of  the  reasons 
given  above,  and  because  there  is  an 
extensive  data  base  assembled  by  the 
Agency's  Office  of  Water.  Although  the 
Office  of  Water's  data  does  show 
toxicological  effects  in  experimental 
animals  only  at  high  concentrations,  the 
Agency  is  not  concerned  because  of  the 
rapid  decomposition  of  hydrogen 
peroxide  into  oxygen  and  water. 

Therefore,  the  lack  of  any  residues  of 
toxicological  concern  and  the  existence 
of  toxicological  effects  only  at  high  dose 
levels  in  experimental  animals 
minimizes  any  concern  for  exposure  to 
the  very  low  doses  that  may  be  present 
as  a  result  of  the  proposed  uses. 

The  Agency  also  recognizes  that 
commercially  available  3%  hydrogen 
peroxide  solutions  have  been  used  for 
many  years  for  personal  and  medical 
uses.  The  use  directions  for  some  of 
these  products  state  that  these  3% 
solutions  can  be  used  as  a  sanitizing 
mouthwash  Other  food  contact  and 
medicinal  uses  for  hydrogen  peroxide 
include  applications  for  wines  and 
liquors  (artificial  aging),  dentrifices. 
sanitary  lotions,  and  pharmaceutical 
preparations. 

The  long  use  history  of  hydrogen 
peroxide  and  weight  of  empirical 
evidence  and  experimental  data  has  led 
the  FDA  to  put  hydrogen  peroxide  on 
the  GRAS  list  when  used  on  food 
processing  equipment,  utensils,  and 
food  contact  articles  (21  CFR  178). 
Potential  symptoms  of  acute 
overexposure  to  medium  or  high 
concentrations  of  hydrogen  peroxide 
include  irritation  of  eyes,  nose  and 
throat,  corneal  ulceration,  erythema, 
vesicles  on  skin,  and  bleaching  of  hair. 

The  following  is  a  summary  of  the 
existing  generic  data  base  for  acute, 
subchronic.  chronic,  mutagenic, 
developmental,  reproductive,  and 
carcinogenic  effects  of  hydrogen 
peroxide  in  mammalian  test  animals. 
These  data  show  that  significant 
toxicological  effects  of  hydrogen 
peroxide  in  mammalian  test  systems  are 
measurable  only  at  high  doses.  The 
proposed  food  contact  use  patterns  are 
not  expected  to  result  in  residues  of 
toxicological  concern  due  to  the  rapid 


decomposition  of  hydrogen  peroxide 
into  oxygen  and  water.  The  following 
generic  acute  toxicology  data  for 
hydrogen  [jeroxide  were  cited  in  the 
1993  RED  for  hydrogen  peroxide.  The 
subchronic.  chronic,  carcinogenicity, 
developmental,  and  reproductive 
toxicology,  along  with  the  mutagenicity 
data  are  summarized  from  the  Office  of 
Water  data  base. 

1.  Acute  studies —  i.  A  study  on  mice 
showed  an  acute  oral  LD50  of  2,000 
milligrams/kilogram  (mg/kg) 

ii.  A  study  on  rats  showed  an  acute 
dermal  LD50  of  4,060  ma/kg. 

iii.  A  study  on  mice  snowed  an  acute 
inhalation  LCvj  of  227  ul/L. 

iv  An  eye  irritation  study  on  rabbits 
produced  severe  irritation. 

V.  A  dermal  irritation  study  on  rabbits 
showed  hydrogen  peroxide  was 
corrosive. 

2.  Subchronic  exposure —  i.  Weanling 
Osbome-Mendel  rats  were  exposed  to  a 
0.45%  (560  mg/kg/day)  aqueous 
solution  of  hydrogen  peroxide  in 
drinking  water  for  3  weeks.  When 
corrected  for  differences  observed  in 
water  intake  between  control  and 
treated  rats,  there  were  no  significant 
differences  observed  in  absolute  and 
relative  organ  weights  of  the  kidney. 
spleen,  heart,  or  testes.  A  NOEL  of  560 
mg/kg/day  was  determined,  although  a 
lowest-observed-effect  level  (LOEL)  was 

not. 

ii.  Young  male  Holtzman  rats  were 
administered  doses  of  0,  500.  1.000,  or 
1,500  mg/kg/day  hydrogen  peroxide  in 
water  for  8  weeks.  Increased  mortality 
was  noted  at  the  high  dose.  Increased 
incidence  of  dental  caries  and 
pathological  changes  in  the 
periodontium  were  also  noted  at  the 
mid  and  high  dose.  A  LOEL  of  500  mg/ 
kg/day  was  determined,  but  a  NOEL  was 
not  established. 

iii.  Male  and  female  C57BL/6N,  DBA/ 
2N.  and  BALB/cAnN  mice  were  given 
hydrogen  peroxide  at  0.  0.1.  or  0.4%  in 
drinking  water  for  30  or  60  days. 
Equivalent  doses  (assuming  water  intake 
of  150  ml/kg/day)  were  0.  150.  or  600 
mg/kg/day.  The  high  dose  resulted  in 
erosion  of  the  glandular  stomach  in  29% 
of  mice  treated  for  30  days  and  in  40% 
of  mice  treated  for  60  days.  Duodenal 
lesions,  but  no  frank  nodules,  were  also 
observed  at  the  high  dose.  A  LOEL  of 
600  mg/kg/day  was  determined,  but  due 
to  the  lack  of  data  reported  at  the  150 
mg/kg/day  dose,  a  NOEL  could  not  be 
definitively  assigned. 

3.  Chronic  exposure —  i.  Wistar  rats 
were  administered  30  or  60  mg/kg/day 
hydrogen  peroxide  for  100  days  by  oral 
intubation.  After  100  days,  decreases  in 
plasma  protein,  hematocrit,  and  plasma 
catalase  were  observed.  Administration 
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of  the  same  dose  levels  in  feed  had  no 
effects  A  NOEL  of  30  mg/kg/day  could 
be  deterniined  from  this  study. 

ii.  Three-week  old  micig  (strain  not 
specified)  were  administered  0  1.5% 
hydrogen  peroxide  in  drinking  water  for 
35  weeks,  presumed  equivalent  to  150 
mg/kg/day  Degenerative  changes  in  the 
liver  and  kidney,  as  well  as 
inflammation,  irregularity  and  slight 
necrosis  of  the  stomach  wall  were 
observed  The  LOEL  was  determined  to 
be  150  mg/kg/day  in  this  study,  but  a 
NOEL  was  not  identified. 

iii  Male  and  female  C57BL/6N  mice 
were  administered  0.  0,1.  or  0.4% 
hvdrogen  peroxide  in  drinking  water  for 
up  to  700  days.  Doses  of  0.  150.  and  600 
mg/kg/day  were  calculated  based  on 
assumed  intake  of  150  mL/kg/dav  water 
The  gastrointestinal  tract  was  examined 
over  the  course  of  the  study  through 
serial  sacrifice  at  time  points  between 
90-700  days.  Gastric  lesions  consisting 
of  erosion  and  hvperplastic  nodules 
were  detecrted  in  the  stomach  and 
duodenum  after  1-2  years  exposure.  The 
LOEL  was  determined  to  be  150  mg/kg/ 
day  from  this  study 

4.  Cnmnogemcitv —  1   Gastru 
carcinogenesis  was  investigated  in  maie 
Wistar  rats  Twenty-one  rats  received 
the  initiator  MNNG  in  drinking  water 
for  *  weeks  at  100  mg/L,  while 
uninitiated  rats  (10  animalsj  received 
plain  drinking  water.  After  8  weeks, 
both  groups  received  1%  hydrogen 
peroxide  in  drinking  water  from  week  fl 
through  week  40  Two  other  groups  (30 
and  10  rats,  respectively)  were  chosen 
as  initiated  and  uninitiated  controls 
Surviving  rats  were  sacrificed  and 
necropsied  at  40  weeks  Erosion  and 
ulceration  along  the  limiting  ridge  of  the 
fundic  mucosa  was  observed.  Initiated 
rats  showed  an  increased  incidence  of 
adenomatous  hyperplasia  in  this 
stomach  area  There  were  no 
adenocarcinomas  induced  in  the 
stomach  or  duodenum  Papillomas  of 
the  forestomach  were  induced  by 
hydrogen  p>eroxide  alone 

ii.  Three  month  old  Syrian  hamsters 
were  administered  either  twice  weekh 
applications  of  30%  hydrogen  peroxide 
in  the  left  buccal  pouch,  twice  weekly 
buccal  application  of  0,25%,  9,10 
dimethyl- 1,2-benzanthracene  with 
either  ,30%  or  3%.  hydrogen  pero.xide 
(hvdrogen  peroxide  applied  on  a 
different  day  than  the  DMBAI.  or  DMBA 
only.  Buccal  pouches  were  examined  for 
tumor  development  at  19  and  22  weeks 
after  sacrifice  No  epidermoid 
carcinomas  were  observed  after  22 
weeks  of  treatment  with  hydrogen 
peroxide  alone.  All  three  groups 
receiving  DMBA  treatment  did  develop 
tumors.  The  tumors  in  the  group 


receiving  the  30%  hydrogen  peroxide 
and  DMBA  were  reported  to  be  more 
anaplastic  with  deeper  penetration  of 
tissue,  h  was  concluded  that  hydrogen 
peroxide  may  augment  oral 
carcinogenesis  induced  by  DMBA. 

iii  Male  and  female  weanling  C57B1/ 
6)  mice  were  administered  0,  0.1,  or 
0.4%  hydrogen  peroxide  in  drinking 
water  for  up  to  108  weeks.  Erosion  of 
the  glandular  stomach  was  observed  in 
20%  and  42%  of  dosed  mice  at  the  0.1% 
and  0.4%  dose  levels,  respectively, 
compared  to  4%  in  controls.  Duodenal 
nodules  were  obser\'ed  in  treated  mice 
and  were  classified  mto  hyperplasia, 
adenoma,  and  carcinoma  Hvperplasia 
was  significantlv  increased  at  the  0.1% 
and  0  4%  dose  levels  (40%  and  62%  of 
treated  mice  respectively),  as  was  the 
incidence  of  duodenal  carcinoma. 
observed  in  5  of  99  high  dose  animals, 
1  of  101  low  dose  animals  and  absent 
in  controls 

iv  Various  strains  of  mice  (C57BI/6N, 
DBA/2N.  BALB'c)  were  exposed  to 
0.4%  hydrogen  peroxide  in  drinking 
water  over  their  lifetime.  Appearance  of 
duodenal  lesions  (plaques  and  nodules) 
■v\as  noted  in  all  strains  after  90  days  of 
treatment.  Temporary  withdraw  of 
hydrogen  peroxide  produced  apparent 
reversibilitv  in  C57BL/6N  mice  only 
after  30  davs  of  no  treatment.  After  150 
days  of  treatment.  C57BL/6N  mice 
appeared  to  have  an  increased  incidence 
of  duodenal  lesions  relative  to  the  other 
•wo  strains  .\fter  420-740  days  of 
treatment,  the  incidence  of  duodenal 
carcinoma  was  0,  1%,  and  5%  in 
control,  low.  and  high  dose. 
respectively  This  study  did  not  present 
i.oncurrent  control  data,  and  used 
varying  numbers  of  mice  for 
examination  at  the  various  time  points. 
Therefore,  results  from  this  study  are 
considered  aquivocal. 

V.  Strains  of  mice  differing  in  catalase 
activities  of  the  duodenum,  blood,  and 
liver  (in  order  of  decreasing  activity: 
C3H/HeN.  B6C3F1.  C5-BL/6N,  C3H/C) 
were  given  a  solution  of  0.4%  hydrogen 
peroxide  in  drinking  water  for 
approximately  6  months  The 
duodenum  was  examined  for  the 
incidence  and  total  lesions  in  each 
strain.  Approximately  18-22  mice  per 
strain  were  examined.  The  data 
suggested  that  the  number  of  duodenal 
lesions  per  mouse  and  total  incidence 
was  inversely  correlated  wi  th  catalase 
activity. 

vi.  Recent  experimental  evidence 
(Upham.  et  al  ,  Carcinogenesis  18(1):  37- 
42,  1997)  has  implicated  hydrogen 
peroxide  in  the  inhibition  of  gap 
junctional  intercellular  communication 
in  rat  liver  epithelial  cells  (a  significant 
step  in  production  of  tumors).  These 


recent  data  lend  support  to  the  above 
studies  in  the  implication  of  high  levels 
of  hydrogen  peroxide  as  a  promotor  of 
tumorigenesis.  The  International 
Agency  for  Research  in  Cancer  (lARC) 
has  designated  hydrogen  peroxide  as 
not  classifiable  as  to  carcinogenicity, 
based  on  the  data  noted  above. 

5.  Development^  and  reproductive 
toxicity.  Three  older  studies  on  the 
developmental  and  reproductive  effects 
of  hydrogen  peroxide  are  available. 
These  data  indicate  no  apparent 
developmental  or  reproductive  effects 
observed  from  administration  of 
hydrogen  peroxide  at  concentrations  up 
to  1%  (1000  mg/kg). 

6.  Mutagenicity —  i.  In  a  standard 
plate  incorporation  assay,  hydrogen 
pero.xide  (concentrations  not  stated)  was 
weakly  mutagenic  to  strains  TA98, 
TA97.  and  TA1537  for  frame  shift 
mutations  and  to  strain  TA102  for 
oxidative  mutations,  but  was  not 
mutagenic  to  strains  TAIOO  and 
TA1538. 

ii.  Using  isolated  hepatocytes  from 
Female  Fischer  rats,  hydrogen  peroxide 
was  incubated  at  concentrations  from 
0.01  to  l.OmM  for  1  hour  at  37  degrees 
Celsius.  Overt  cytotoxicity  was  observed 
at  ImM.  A  concentration  dependent 
increase  in  single  strand  DNA  breaks 
was  observed  at  all  other  exposure 
levels.  No  double  strand  DNA  breaks  or 
DNA  cross-links  were  observed. 

iii.  In  a  human  bronchial  epithelial 
cell  system,  nucleic  acid  synthesis  was 
observed  to  be  significantly  decreased 
after  exposure  to  hydrogen  peroxide  at 
1.2mM  for  six  hours  followed  by  a  cell 
growth  period  of  7-9  days.  At  100  m, 
single  strand  DNA  breaks  and  DNA- 
protein  cross  links  were  observed,  with 
single  strand  breaks  predominating. 
DNA  strand  breakage  has  also  been 
observed  in  other  test  systems  (hamster 
V79  cells  and  bovine  puhnonary  artery 
and  aortic  endotheUal  cells). 

iv.  Cell  killing  and  DNA  damage  were 
examined  in  Chinese  hamster  fibroblast 
cells  (V79-379A).  After  incubation  of 
cells  with  1-100  mM  hydrogen  peroxide 
at  ice  cold  temperatures  for  10  or  20 
minutes,  single  strand  breaks  were 
observed  at  1  mM  hydrogen  peroxide. 
Double  strand  breaks  and  cell  killing 
were  observed  at  higher  (lOmM) 
concentrations  of  hydrogen  peroxide. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  The  Agency  has 
concluded  that  for  the  proposed  food 
contact  uses,  no  apparent  toxicity 
endpoint  exists  to  suggest  any  evidence 
of  significant  toxicity  from  a  one-day  cm- 
single-event  exposure. 

2.  Short  -  ana  intermediate  -  term 
toxicity.  The  Agency  has  concluded  that 
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for  the  proposed  food  contact  uses,  no 
apparent  toxicity  endpoint  exists  to 
suggest  any  evidence  of  significant 
toxicity  from  short  and  intermediate 
term  exposure. 

3  Chronic  toxicity.  A  RfD  for 
hydrogen  peroxide  has  not  been 
established  because  of  its  short  half  life 
and  lack  of  any  residues  of  toxicological 
concern.  As  discussed  in  the  December 
1993  Reregistration  Eligibility 
Document  for  Peroxy  Compounds,  and 
in  this  final  rule,  under  the  proposed 
and  existing  dietary  related  use  patterns 
(i.e  .  raw  and  processed  agricultural 
commodities,  food  processing 
equipment  in  breweries,  wineries,  and 
beverage  plants),  there  is  expected  to  be 
a  lack  of  any  residues  of  toxicological 
concern. 

4.  Carcinogenicity.  The  Agency 
believes  that  based  on  the  known 
chemistry  of  peroxy  compounds,  toxic 
effects  occur  as  a  result  of  species 
formed  either  during  spontaneous 
decomposition  or  enzymatic  conversion 
of  the  peroxy  bond  (i.e..  OO  bond). 
These  effects  occur  only  after  long  term 
administration  of  high  dose  levels, 
where  the  parent  compound  is 
continually  present.  Available  data 
show  that  hydrogen  peroxide  rapidly 
breaks  down  into  oxygen  and  water. 
Because  of  this  rapid  decomposition, 
the  Agency  does  not  expect  residues  of 
the  parent  compound  on  the  treated 
comodities. 

Based  on  the  proposed  use 
concentrations  for  hydrogen  peroxide, 
and  data  indicating  a  lack  of  residues  of 
concern  on  food,  exposure  to  hydrogen 
peroxide  under  the  proposed  food 
contact  use  concentrations  is  not  likely 
to  result  in  any  adverse  clinical  effects, 
including  promotion  of  carcinogenisis. 
This  conclusion  is  supported  by  the 
rapid  decomposition  of  hydrogen 
peroxide  into  oxygen  and  water,  which 
are  not  of  toxicological  concern,  and  the 
existence  of  specific  enzymes  in  the 
human  body  (i.e..  catalase  and 
glutathione  peroxidase)  which  also  can 
break  down  hydrogen  peroxide. 

C.  Exposures  and  Risks 

1   From  food  and  feed  uses  An 
exemption  from  the  requirement  of  a 
tolerance  is  being  established  (40  CFR 
180-1197)  for  the  residues  of  hydrogen 
peroxide)  up  to  120  ppm.  in  or  on  a 
variety  of  (raw  agricultural 
commodities,  in  processed 
commodities,  when  such  residues  result 
from  the  use  of  hydrogen  peroxide  as  an 
antimicrobial  agent  on  fruits,  tree  nuts. 
cereal  grains,  herbs,  and  spices. 

There  are  no  existing  food  or  feed  use 
tolerances  or  exemptions  from  the 
requirement  of  a  tolerance  in  title  40  of 


the  CFR  for  hydrogen  peroxide.  The 
following  21  CFR  tolerances  and/or 
exemptions  from  tolerances  are  noted; 

Under  21  CFR  184.1366.  hydrogen 
peroxide  is  GRAS  when  used  on  milk 
intended  for  use  in  cheese  making 
(maximum  treatment  level  of  0.05%). 
whey,  during  preparation  of  modified 
whey  by  electrodialysis  methods 
(maximum  treatment  level  of  0.04%), 
dried  eggs,  dried  egg  whites,  and  dried 
egg  yolks,  tripe,  beef  feet,  herring,  wine, 
starch  (maximum  treatment  level  of 
0.15%).  instant  tea.  com  syrup 
(maximum  treatment  level  of  0.15%). 
colored  cheese  whey  (maximum 
treatment  level  of  0.05%).  wine  vinegar, 
and  emulsifiers  containing  fatty  acid 
esters  (maximum  treatment  level  of 

1  25%) 

Under  21  CFR  178.1010.  hydrogen 
peroxide  is  approved  for  use  as  a 
sanitizing  solution  for  use  on  food 
processing  equipment  and  utensils,  and 
on  dairy  processing  equipment.  It  is  also 
approved  for  use  in  sterilizing 
polymeric  food-contact  surfaces. 

Under  21  CFR  173.315.  hydrogen 
peroxide  is  approved  for  use  in  washing 
or  to  assist  in  the  lye  peeling  of  fruits 
and  vegetables. 

Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  hydrogen  peroxide  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  jjerformed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  resuh  of 
a  one  day  or  single  exposure.  No  acute 
exposure  and  risk  assessment  is 
applicable  because  no  acute 
toxicological  effects  of  concern  are 
anticipated  with  the  proposed  food 
contact  uses  for  hydrogen  peroxide. 
This  is  due  to  the  lack  of  any  residues 
of  toxicological  concern  as  a  result  of 
the  automatic  and  rapid  decomjxisition 
of  hydrogen  peroxide  into  oxygen  and 
water. 

ii.  Chronic  exposure  and  risk. 
Residues  of  hydrogen  peroxide  are  not 
expected  to  remain  on  the  surface  of 
materials  which  it  contacts.  Therefore, 
the  risk  from  dietary  exposure  is 
expected  to  be  negligible.  No  chronic 
exposure  and  risk  assessment  is 
applicable  because  no  chronic 
toxicological  effects  are  anticipated  with 
the  proposed  food  contact  uses  for 
hydrogen  peroxide.  This  is  due  to  the      . 
lack  of  any  residues  of  toxicological 
concern  as  a  result  of  the  automatic  and  , 
rapid  decomposition  of  hydrogen 
peroxide  into  oxygen  and  water. 

2.  From  drinking  water  Although  the 
proposed  food  contact  uses  for  hydrogen 
peroxide  acid  may  result  in  transfer  of 


minor  amounts  ot  residues  to  potential 
drinking  water  sources,  no  risk 
assessment  is  warranted  because  of:  (i) 
the  rapid  degradation  of  hydrogen 
peroxide  into  oxygen,  and  water,  and 
(ii)  these  degradates  are  not  of 
toxicological  concern.  Information  from 
the  EPA  Office  of  Water  also  indicates 
that  when  used  for  potable  water 
disinfection,  no  residues  of  hydrogen 
peroxyide  acid  are  present  by  the  time 
the  water  is  pumped  through  a 
distribution  system. 

3.  From  non-dietary  exposure. 
Hydrogen  peroxide  is  currently 
registered  by  EPA  for  a  wide  variety  of 
uses  including:  agncultural  premises 
and  equipment;  food  handling/storage 
establishments  premises  and 
equipment;  commercial,  institutional 
and  industrial  premises  and  equipment; 
residential  and  public  access  premises; 
medical  premises  and  equipment. 
materials  preservation,  and  industrial 
processes  and  water  systems. 

Hydrogen  peroxide  is  also  approved 
for  a  variety  of  medicinal  uses  including 
sanitization  of  scrapes,  cuts,  and  bums 
to  human  and  animal  skin,  and  as  a 
human  oral  sanitizing  mouthwash.  It  is 
also  used  by  medical  doctors  for  general 
cleansing  and  sarutiMtiun  of  surgical 
areas  of  the  body  after  operations. 
Hydrogen  peroxide  use  in  homes  is  . 
medicinal  and  exposures  are  expec:ted 
to  be  infrequent  and  at  extremely  short 
topical  duration  The  .Agen(  v  does  not 
know  of  all  approved  or  actual  uses  for 
hydrogen  peroxide.  However,  non- 
dietary  exposures  are  not  expe<-ted  to 
pose  any  quantifiable  added  risk 
because  of  a  lack  of  any  significant 
residues  of  toxicological  concern. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
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common  mechanism  of  toxicity  in  a 
meaningful  way. 

EPA  has  begun  a  pilot  process  to 
study  this  issue  further  through  the 
examination  of  particular  classes  of 
pesticides  The  Agency  hopes  that  the 
results  of  this  pilot  process  will  increase 
the  Agency's  scientific  understanding  of 
this  question  such  that  EP.*i  will  be  able 
to  develop  and  apply  scientific 
principles  for  better  determining  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  evaluating  the 
cumulative  effects  of  such  chemicals. 
The  .^gencv  anticipates,  however,  that 
even  as  its  understanding  of  the  science 
of  common  mechanisms  increases, 
decisions  on  specific  classes  of 
chemicals  will  be  heavily  dependent  on 
chemical  specific  data,  much  of  which 
may  not  be  presently  available 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  ai:tivity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxK  metabolite  (in  whicJi 
case  common  mechanism  of  activity 
will  be  assumed). 

The  Agency  does  not  at  this  time  have 
data  specifically  either  to  support,  or  to 
refute  a  common  mechanism  of  toxicity 
for  peroxy  compounds  (i.e.,  hydrogen 
peroxide,  peroxyacefic  acidi  The 
Agency  believes  that  based  on  the 
known  common  chemistry  of  peroxy 
compounds,  toxic  effects  occur  as  a 
result  of  spef;ies  formed  either  during 
spontaneous  decomposition  or 
enzymatic  conversion  of  the  peroxy 
bond  (i.e.,  O-O  bond).  These  effects 
occur  only  after  long  term 
administration  of  high  dose  levels, 
where  the  parent  compound  is 
continually  present.  Although  a 
common  mechanism  of  toxicity  may  or 
may  not  be  inferred,  the  Agency's 
concerns  for  cumulative  risk  is 
mitigated  by  the  lack  of  residues  of  the 
parent  compound  (hydrogen  peroxide) 
at  proposed  use  levels,  and  by  the  rapid 
decomposition  of  the  parent  compound 
into  products  which  are  not  of 
toxicological  concern  (i.e.,  oxygen  and 
water).  As  data  become  available,  the 
Agency  may  require  further  studies  on 
the  peroxy  compounds  to  determine 
whether  a  cumulative  risk  assessment  is 
warranted. 


EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
hydrogen  peroxide  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment   Unlike  other  pesticides  for 
which  EP.^  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  hydrogen 
peroxide  does  not  appear  to  produce 
toxic  metabolites.  For  the  purposes  of 
this  exemption  from  the  requirement  of 
a  tolerance,  EP.'\  has  not  assumed  that 
hydrogen  peroxide  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D  Aggregate  Risks  and  Determination  of 

Safety  for  U.S.  Population 

1.  Acute,  short-  and  intermediate- 
term  nsk  The  Agency  has  concluded 
that  no  endpoint  exists  to  suggest  any 
evidence  of  significant  toxicity  fi-om 
acute,  short  term  or  intermediate  term 
exposures  from  the  proposed  food 
contact  uses  of  hydrogen  peroxide. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

the  Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  for 
acute,  short  term,  and  intermediate  risk 
from  aggregate  exposure  to  hydrogen 
peroxide  under  the  proposed  use 
concentrations 

2.  Chronic  nsk.  Residues  of  hydrogen 
peroxide  are  expected  to  dissociate 
rapidly  on  the  surface  of  materials 
which  it  contacts  Therefore,  the  chronic 
nsk  from  dietary  exposure  is  expected 
to  be  negligible.  No  chronic  exposure 
and  risk  assessment  is  required  because 
no  chronic  toxicological  effects  are 
anticipated  with  the  proposed  food 
contact  uses  for  hydrogen  peroxide. 
This  IS  due  to  the  lack  of  any  residues 

of  toxicological  concern  as  a  result  of 
the  automatic  and  rapid  decomposition 
of  hydrogen  peroxide  in  air  into  oxygen 
and  water. 

The  Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  for 
chronic  risk  from  aggregate  exposure  to 
hydrogen  peroxide  under  the  proposed 
use  concentrations. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Available  data  suggest  that  hydrogen 
peroxide  acts  as  a  promoter  of 
carcinogenisis  at  relatively  high  doses 
(in  excess  of  600  mg/kg)  after  chronic 
administration  in  drinking  water  to 
experimental  animals.  Epidemiological 
reports  indicate  that  the  major  effect 


from  accidental  ingestion  of  high  doses 
of  hydrogen  peroxide  in  humans  (i,e., 
1 ,000  mg/kg)  is  acute  and  severe  clinical 
toxicity,  which  in  a  few  cases  resulted 
in  death. 

Based  on  the  proposed  use 
concentrations  for  hydrogen  peroxide, 
and  data  indicating  negligible  residues 
on  food,  exposure  to  hydrogen  peroxide 
under  the  proposed  food  contact  use 
concentrations  is  not  likely  to  result  in 
any  adverse  clinical  effects,  including 
promotion  of  carcinogenisis.  This 
conclusion  is  supported  further  by  the 
rapid  decomposition  of  hydrogen 
peroxide  into  oxygen  and  water,  which 
are  not  of  toxicological  concern,  and  the 
existence  of  specific  enzymes  (i.e., 
catalase  and  glutathione  peroxidases) 
for  breakdown  of  hydrogen  peroxide. 

The  Agency  concludes  that  the  cancer 
risk  for  the  U.S.  population  from 
aggregate  exposure  to  hydrogen 
peroxide  is  negligible  under  the 
proposed  food  contact  use 
concentrations, 

F.  Aggregate  Risks  and  Determination  of 

Safety  for  Infants  and  Children 

Safety  factor  for  infants  and  children. 
In  assessing  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  hydrogen  peroxide,  EPA 
considered  data  from  developmental 
and  reproductive  toxicity  studies 
available  from  the  scientific  literature 
and  surrunarized  by  the  Office  of  Water. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database,  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children. 

Margins  of  safety  are  incorporated 
into  EPA  risk  assessments  either 
directly  through  use  of  a  MOE  analysis 
or  through  using  uncertainty  (safety) 
factors  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  humans.  In 
either  case,  EPA  generally  defines  the 
level  of  appreciable  risk  as  exposure 
that  is  greater  than  1/100  of  the  NOEL 
in  the  animal  study  appropriate  to  the 
particular  risk  assessment.  This  100-fold 
uncertainty  factor/margin  of  exposure  is 
designed  to  account  for  inter-species 
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extrapolation  and  intra-species 

variability 

In  the  case  of  the  proposed  food 
contact  uses  for  hydrogen  peroxide, 
because  of  the  lack  of  any  residues  of 
toxicological  concern,  a  NOEL  was  not 
identified  for  risk  assessment  purposes, 
and  the  uncertainty  (safety)  factor 
approach  was  not  used  for  assessing  any 
risk  level  by  hydrogen  peroxide.  For  the 
same  reason,  an  additional  safety  factor 
to  protect  infants  and  children  is 
unnecessary.  Additionally,  based  on  the 
following  conditions,  no  increased 
susceptibility  to  infants  or  children  is 
expected  to  occur. 

1  Three  older  studies  on  the 
developmental  and  reproductive  effects 
of  hydrogen  peroxide  are  available.  The 
data  from  these  studies  indicates  that  no 
apparent  developmental  or  reproductive 
effects  were  observed  from 
administration  of  hydrogen  peroxide  at 
concentrations  up  to  1%  (1.000  mg/kg) 

2.  Hydrogen  peroxide  is  highly 
reactive  and  short  lived  because  of  the 
inherent  instability  of  the  peroxide  bond 
(i.e..  the  O-O  bond).  Agitation  or  contact 
with  rough  surfaces  and  metals 
accelerates  dissociation.  The  proposed 
food  contact  applications  utilize  very 
low  concentrations  of  hydrogen 
peroxide  (ie  .  pom).  Food  residues  are 
expected  to  be  short-lived  and  are  not 
expected  to  accumulate  This  is  because 
hydrogen  peroxide  dissociates  rapidly 
in  air  into  oxygen  and  water.  The 
Agency  has  no  toxicological  concern 
with  oxygen  and  water. 

3.  A  waiver  was  granted  for  all  the 
remaining  toxicology  testing 
requirements  because  of  the  reasons 
given  in  items  a  and  b  above,  and 
because  there  is  an  extensive  data  base 
assembled  by  the  Agency's  Office  of 
Water  showing  toxicological  effects  in 
experimental  animals  only  at  high 
concentrations,  which  are  not  expected 
with  the  proposed  use  patterns. 

4.  The  Agency  also  recognizes  that 
commercially  available  3%  hydrogen 
peroxide  solutions  have  been  used  for 
many  years  for  personal  and  medical 
uses,  the  use  directions  for  some  of 
these  products  state  that  these  solutions 
can  be  used  as  a  sanitizing  mouthwash. 
The  long  use  history  of  hydrogen 
peroxide  and  weight  of  empirical  and 
experimental  data  has  led  the  FDA  to 
put  it  on  the  Generally  Recognized  As 
Safe  (GRAS)  list  when  used  on  food 
processing  equipment,  utensils,  and 
food  contact  articles  (21  CFR  part  178). 

Therefore,  because  of  the  rapid 
decomposition  of  hydrogen  peroxide 
residues  into  degradates  that  are  of  no 
toxicological  concern  (i.e.,  oxygen, 
water),  the  Agency  concludes  that  there 
is  a  reasonable  certainty  of  no  harm  for 


infants  and  children  from  exposure  to 
hydrogen  peroxide  under  the  proposed 
food  contact  use  concentrations. 

III.  Other  CoiiMiifrations 

A  Endocrine  Disruption 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect..."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
pubhc  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congres*  has  allowed 
three  years  from  the  passage  of  the 
FQPA  (August.  1999)  to  implement  this 
program.  At  that  time,  the  EPA  may 
require  further  testing  of  this  active 
ingredient  and  end  use  products  for 
endocrine  disrupter  effects.  There  is  no 
current  evidence  to  suggest  that 
hydrogen  peroxide  acts  in  a  manner 
similar  to  any  known  hormone  or  that 
it  acts  as  an  endocrine  disrupter. 

B.  Analytical  Enforcement  Methodology 

Because  an  exemption  from  the 
requirement  of  a  tolerance  is  being 
granted  for  hydrogen  peroxide,  an 
enfon;ement  analytical  method  is  not 
needed.  However,  an  adequate 
analytical  method  (designated  QATM 
202  by  Ecolab.  Inc..  a  redox  titration 
procedure)  is  available  in  the  interim. 
Because  of  the  long  lead  time  from 
establishing  a  tolerance  or  exemption  of 
the  requirement  of  a  tolerance  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual..  Volume  U.  the  analytical 
method  is  being  made  available  to 
anyone  interested  in  pesticide 
enforcement  when  requested  from  Norm 
Cook.  Antimicrobials  Division  (7510W). 
Office  of  Pesticide  Programs.  US 
Environmental  Protection  Agency.  401 
M  StrBet.  SVV..  Washington.  DC  20460. 
Office  location  and  telephone  number. 
2800  Crystal  Drive.  6th  Floor,  Arlington. 
VA  22202.  703-308-6411. 

C.  Magnitude  of  Residues 

Residues  of  hydrogen  peroxide  are 
short  lived  on  treated  crops  and  are  not 
expected  to  bioaccumulate  in  livestock 
and/or  poultry  that  consume  treated 
feedstuffs.  Because  of  the  lack  of  any 
residues  of  toxicological  concern,  the 
Agency  has  waived  this  data 
requirement. 


U.  International  Residue  Limits 

There  are  no  Codex  Alimentanus 
Commission  (Codex)  Maximum  Residue 
Levels  (MRLs)  for  hydrogen  peroxide. 

rv.  Conclusion 

Therefore,  the  exemption  from  the 
requirement  of  a  tolerance  is  established 
for  residues  of  hydrogen  peroxide  up  to 
120  ppm  in  or  on  raw  agricultural 
commodities,  in  processed 
commodities,  when  such  residues  result 
from  the  use  of  hydrogen  peroxide  as  an 
antimicrobial  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs,  and  spices 

It  should  b«e  understood  that  the 
Agency  may  take  appropriate  regulator)- 
action,  and/or  require  the  submission  of 
additional  data  to  support  the 
exemption  from  the  requirement  of  a 
tolerance  for  hydroii^en  peroxide,  if  new 
relevant  adverse  effects  information 
comes  to  the  Agency's  attention 

V,  Obiections  and  HeannR  Requests 

The  new  FFDCA  setlion  408(g) 
provides  essentially  the  same  proc;ess 
for  persons  to  "obiecf '  to  a  tolerance 
regulation  issued  bv  EPA  under  new 
section  408(el  and  (l)(fi)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  pro(  edural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflw  t  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 

new  law 

Any  person  may.  by  luly  6.  1998.  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20)   .\  '  npv  of  the 
objections  and/or  hearuu  ->■;  lests  filed 
with  the  Hearing  Clerk  ^;  >       '.  t>e 
submitted  to  the  OPP  docke;  !ur  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25). 

Each  objection  must  be  accompanied 
by  the  fee  prescribed  by  40  CFR 
180.33(i).  If  a  hearing  is  requested,  the 
objectiqns  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27). 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
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material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
offset:  there  is  a  reasonable  possibility 
that  available  evidenc:e  identified  bv  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues  in  the  manner  sought  bv  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CVR  178  32! 

Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  bv  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  do(.ket  control 
number  iOPP-300655|  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  elet;tronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

The  public  record  is  located  in  Room 
119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
rr\stal  .Mall  #2.  1921  lefferson  Davis 
Hw y  ,  Arlington,  V'A. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket9epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  .^SCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronicailv 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 


address  in  ■■,\DDRESSES"  at  the 

beginning  of  this  document. 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  under  FFDCA  section  408(d) 
in  response  to  a  petition  submitted  to 
the  Agenc.    The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866.  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Faperw  ork 
Reduction  Act  fPRA),  44  U.S.C.  3501  et 
seq  ,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub  L  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Exef;utive  Order  12875.  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28. 
1993).  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994),  or  require  OMB  .review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d).  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulator*-  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless  the  Agency  has  previously 
assessed  w  hether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

VIII.  Submission  to  Congress  and  the 
General  Accounting  Oflfice 

Under  5  U.S.C,  801(a)(l  h  A),  as  added 
by  the  Small  Business  Regulatory- 
Enforcement  Fairness  .\ct  of  1996,  the 
Agency  has  submitted  a  repo.-l 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 


House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  pubfication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  30, 1998. 

FranJt  Sasders. 

Director.  Antimicrobials  Division.  Office  of 
Pesticide  Programs 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authonty  citation  for  part  180 
continues  to  read  as  follows: 

.\uthority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1197  is  added  to  read 
as  follows; 

§180  1197     Hydrogen  peroxide   exernptton 
from  the  requirement  ot  a  loierance 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  hydrogen  peroxide  up  to  120  ppm  in 
or  on  raw  agricultural  conunodities,  in 
processed  commodities,  when  such 
residues  result  from  the  use  of  hydrogen 
peroxide  as  an  antimicrobial  agent  on 
fruits,  tree  nuts,  cereal  grains,  herbs,  and 
spices. 

(FR  Doc.  98-12037  Filed  5-5-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261  and  279 

[FRL -5969-4] 

Haiardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Recycled  Used  Oil 
Management  Standards 

agency:  Environmental  Protection 

Agenc\  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  Todays  direct  final  rule 
eliminates  errors  and  clarifies 
ambiguities  in  the  used  oil  management 
standards.  Specifically,  this  rule 
clarifies  when  used  oil  contaminated 
with  polychlorinated  biphenyls  (PCBs) 
is  regulated  under  the  used  oil 
management  standards  and  when  it  is 
not,  that  the  requirements  applicable  to 
releases  of  used  oil  apply  in  States  that 
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1   ihorized  for  the  RCRA  base 
program,  that  mixtures  of  conditionally 
exempt  small  quantity  generator 
(CESQC)  wastes  and  used  oil  are  subject 
to  the  used  oil  management  standards 
irrespective  of  how  that  mixture  is  to  be 
recycled,  and  that  the  initial  marketer  of 
used  oil  that  meets  the  used  oil  fuel 
specification  need  only  keep  a  record  of 
a  shipment  of  used  oil  to  the  facility  to 
which  the  initial  marketer  delivers  the 
used  oil.  Today's  rule  also  amends  three 
incorrect  references  to  the  pre-1992 
used  oil  specifications  in  the  provisions 
which  address  hazardous  waste  fuel 
produced  from,  or  oil  reclaimed  from, 
oil  bearing  hazardous  wastes  from 
petroleum  refining  operations. 

The  US.  Environmental  Protection 
Agency  (EPA)  is  issuing  this  regulation 
as  a  direct  final  rule.  In  the  Prooosed 
Rules  seciion  of  today's  Federal 
Register.  EPA  is  proposing  identical 
amendments  and  soliciting  public 
comment  on  them.  For  more 
information  on  the  direct  final 
rulwrnaking  process,  see  the 
SUPPtEMEhfTARY  INFORMATION  section  of 
this  document 

dates:  This  direct  final  rule  will 
become  effective  on  July  6.  1998  unless 
EPA  is  noUfied  by  May  20.  1998  that 
any  person  intends  to  submit  relevant 
adverse  comment  and  such  comment  is 
submitted  by  June  5,  1998.  If  the  Agency 
receives  such  comment,  it  will  publish 
timely  notification  in  the  Federal 
Register  withdrawing  the  amendment(s) 
that  was  the  subject  of  adverse 
■  omment 

ADDRESSES: 

Intent  To  Submit  Comments 

Persons  wishing  to  notify  EPA  of  their 
intent  to  submit  adverse  comments  on 
this  action  should  contact  Alex 
Schmandt  by  mail  at  Office  of  General 
Counsel  (2366).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW. 
Washington.  DC  20460.  by  phone  at 
(202)  260-1708.  by  fax  at  (202) 260- 
0584.  or  by  Internet  e-mail  at 
schmandt. alex®epamail. epa.gov. 

Submitting  Comments 

Commenters  must  send  an  original 
and  two  copies  of  their  comments 
referencing  docket  number  F-98- 
CUOP-FFFFF  to:  RCRA  Docket 
Information  Center.  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460.  Hand  deliveries 
of  comments  should  be  made  to  the 
Arhngton,  VA.  address  below. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
rcra-docketSiepamail.epa.gov. 


Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-98-CUOP-FFFFF  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to;  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305W).  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.  Washington. 
DC  20460. 

Viewing  Ooi  k»>'  M^UTiaU 

Public  (.nrniiivuis  diiu  aupporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  at  Crystal  Gateway  I.  First  Floor. 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  Docket 
Identification  Number  is  F-98-CUOP- 
FFFFF.  The  RIC  is  open  from  9  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230  The  pubUc  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
SUFPLEMEMTARY  INFORMATION  section  for 
information  on  accessing  them 
FOR  FURT^ft'  'NFO«MA'iC»N  CO^^^ACT: 

RCHA  hotline,  ror  general 
information,  contact  tlie  RCRA  Hotline 
at  (800)  424-9346  or  TDD  (800)  553- 
7672  (hearing  impaired).  In  the 
Washington.  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 

Rulemaking  Details  For  more 
detailed  information  on  sp)«cific  aspects 
of  this  rulemaking,  contact  Tom 
Rinehart  by  mail  at  Office  of  Solid 
Waste  (5304W),  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460.  by  phone  at 
(703)  308-4309.  or  by  Internet  e-mail  at 
rinehart  tom@epamail  epa  gov. 

SUPPUMES"  A«»     NFOOMA'iON: 

Direct  Final  Kui.-iii<ik;nu  f'nx  fss 

EPA  is  issuing  this  regulation  as  a 
direct  final  rule.  In  the  Proposed  Rules 
section  of  today's  Federal  Register.  EPA 
is  proposing  identical  amendments  and 
soliciting  public  comment  on  them.  If 
relevant  adverse  comment  is  received 
on  one  or  more  of  the  amendments  in 
the  rulemaking.  EPA  will  publish  timely 
notification  in  the  Fedfr<ii  Register 
withdrawing  the  amt;;.-::.'-::iUs)  that  is 
the  subject  of  adverse  comment.  Any 
amendments  in  today's  rulemaking  that 


do  not  receive  relevant  adverse 
comment  will  become  effective  on  the 
date  set  out  above,  notwithstanding  any 
adverse  comment  on  other  portions  of 
today's  rulemaking.  A  relevant  comment 
will  be  considered  to  be  any  comment 
substantively  criticizing  an  amendment. 
The  accompanying  notice  of  proposed 
rulemaking  may  serve  as  the  basis  of  a 
subsequent  final  rule  if  an  amendment 
that  is  the  subject  of  adverse  comment 
is  withdrawn  as  described  above.  For 
instructions  on  notifying  EPA  of  your 
intent  to  comment  and  for  instructions 
on  h(i.N  ;    s.ihmit  comments,  please  see 
the  ADDRESSES  section  above. 

Internpt  .\vailability 

This  rule  and  the  following 
supporting  materials  are  available  on 
the  Internet; 

Docket  Item:  Petition  for  Review. 
From:  Edison  Electric  Institute,  et  al. 
To:  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit 

Docket  Item:  Petitioners'  Preliminary 
and  Non-binding  Statement  of  Issues  to 
be  Raised  on  Appeal 
From:  Edison  Electric  Institute,  et  al. 
To:  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 

Docket  Item:  Letter  describing  Edison 
Electric  Institutes  outstanding  issues 
and  proposals  for  resolving  these  issues. 
From:  Edison  Electric  Institute,  et  al. 
To:  U.S.  Environmental  Protection 
Agency. 

Docket  Item:  Letter  describing  Edison 
Electric  Institute's  issues  including  a 
request  that  EPA  issue  a  technical 
correction  to-40  CFR  279.10(i). 
From:  Edison  Electric  Institute,  et  al. 
To:  U.S.  Environmental  Protection 
Agency. 

Docket  Item:  Letter  requesting  that 
EPA  resolve  outstanding  issues 
From:  Edison  Electric  Institute,  et  al. 
To:  U.S.  Environmental  Protection 
Agency. 

Docket  Item:  Settlement  Agreement. 
From:  Edison  Electric  Institute,  et  al, 
U.S.  Environmental  Protection  Agency, 
and  U.S.  Department  of  Justice. 

To:  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 

Docket  Item:  Memorandum  that 
describes  an  abbreviated  state 
authorization  revision  application 
procedure  for  state  rule  changes  in 
response  to  minor  federal  rule  changes 
or  corrections. 

From:  Michael  Shapiro.  Director, 
Office  of  Solid  Waste. 

To:  Regional  Waste  Management 
Division  Directors. 

Follow  these  instructions  to  access 
this  information  electronically: 
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UltlV  I'RL  http://www.epa.gov/ 
epaoswer/haz  waste 'u-sedoil/index. htm 
f-TP  ftp.epa.gov 
Login:  anonymous. 

Password:  your  Internet  e-mail 
address. 

Path:  /pub/epaoswer. 

Note:  The  official  record  for  this  action  will 
be  kept  in  paf-xr  fomi  and  maintained  at  the 
address  in  the  ADDRESSES  section  above. 

Outline  of  Today's  Document 
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II.  Background  and  Sura.Tiarv  of  Rule 
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Management  Standards  to  PCB 
Contaminated  Used  Oil 
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Specification 
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Requirements  for  Marketers  of  On- 
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C   Paperwork  Reduction  .Act 
D  Unfunded  .Mandates  Reform  Act 
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Accounting  Office 
\'l   Effective  Date 

I.  -Authority 

These  regulations  are  issued  under 
theauthoritv  of  sections  1004.  1006. 
2002faj,  ■^001  through  ,1007,  3010,  3013. 
3014,  3016  through  3018,  and  7004  of 
the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Con.servation 
and  Recovery  .'Kct.  and  as  amended  bv 
the  Used  Oil  Recycling  Act,  as 
amended.  42  US'C,  6901,  6905,  6912(a), 
6921  through  6927.  6930.  6934.  6935, 
6937  th.'-ough  6939  and  6q:'4 


II.  Background  and  Summary  of  Rule 

Today  s  direct  final  rule  provides 
technical  corrections  and  clarifies 
ambiguities  to  existing  regulatory 
language  concerning  used  oil  at  40  CFF 
part  279  and  40  CFR  pa.n  261   The 
clarification  of  the  applicability  of  the 
used  oil  management  standards  to  PCB 
contaminated  used  oil  is  undertaken  as 
pari  of  a  settlement  agreemeiit  m 
response  to  a  lawsuit  challenging  EPA's 
final  rule  promulgated  on  May  3,  1993, 
(58  FR  26420)  Edison  Electric  Institute 
v.  US  EPA  (DC  Circuit  So  93-1474). 
The  May  1993  rule  corrected  technical 
errors  and  provided  cianfying 
amendments  to  the  used  oil 
management  standards  promulgated  on 
September  10,  1992  (5:"  FR  41566)  In 
addition,  the  .A,gency  found  several 
errors  and  ambiguities  during  revievv  of 
the  existing  regulatory  language 
concerning  used  oil  Todav's  rule 
eliminates  these  mistakes  and  clarifies 
ambiguities  in  the  used  oil  management 
standards. 

These  clarifications  and  corrections 
are  presented  in  four  separate  sections 
through  which  the  .Agency  is  (1) 
clarifying  that  used  oil  containing  50 
ppm  or  greater  PCBs  is  not  sub)e(^t  to 
regulation  under  the  used  oil 
management  standards  at  40  CFR  F'ar* 
279:  (2)  clanfynng  that  the  response 
requirements  at  40  CFR  part  279  for 
releases  of  used  oil  apply  in  states 
without  RCRA  base  program 
authorization;  (3)  clarifying  that 
mixtures  of  CESQCj  waste  and  used  oil 
are  subject  to  the  used  oil  management 
standards  regardless  of  how  that 
mixture  is  to  be  recycled,  (4)  amending 
the  references  to  the  used  oil 
management  standards  in  40  CFR  Part 
261  to  make  them  consistent  with  the 
standards  at  40  CFR  Part  279;  and  (5) 
clarifying  that  the  initial  marketer  of 


used  oil  that  meets  the  used  oil  fuel 
specification  need  only  keep  a  record  of 
a  shipment  of  used  oil  to  the  facility  to 
which  the  initial  marketer  delivers  the 

used  oil 

111.  Regulatory  Amendments 

A.  Applicability  of  the  Used  Oil 
Management  Standards  to  PCB 
Contaminated  Used  Oil 

Today's  rule  amends  40  CFR  279.10(i) 
to  clarify  the  apphcability  of  the  used 
oil  management  standards  of  40  CFR 
part  279  to  used  oil  containing  PCBs. 
The  revised  language  reflects  EPA's 
intent  that  used  oil  that  contains  less 
than  50  ppm  of  PCBs  is  subject  to 
regulation  under  the  used  oil 
management  standards.  Used  oil  that 
contains  50  ppm  or  greater  of  PCBs  is 
not  subject  to  regulation  under  the  used 
oil  management  standards,  because  the 
TSCA  regulations  at  40  CFR  part  761 
provide  comprehensive  management  of 
such  used  oil. 

Table  1  shows  the  apphcability  of  the 
RCR.A  and  TSCA  regulations  as  they 
pertain  to  used  oil  containing  PCBs  that 
is  to  be  burned  for  energy  recovery. 
Used  oil  that  contains  PCBs  in  the  range 
of  2  ppm  and  greater  and  less  than  50 
ppm  that  is  burned  for  energy  recovery 
is  regulated  by  both  the  TSCA 
regulations  at"40  CFR  761.20(e)  and  the 
used  oil  management  standards  at  40 
CFR  part  279.  Please  note,  under  the 
TSCA  regulaUons  at  40  CFR 
761.20(e)(2),  used  oil  that  is  to  be 
burned  for  energy  recovery  is  presumed 
to  contain  2  ppm  or  greater  of  PCBs 
unless  shown  otherwise  by  testing  or 
other  information.  Used  oil  that  is  to  be 
burned  for  energy  recovery  and  has  been 
shoMTi  to  contain  less  than  2  ppm  PCBs 
is  not  regulated  under  TSCA  and  is 
solely  regulated  under  RCRA. 


Table  1  .—Regulation  of  used  Oh  Containing  PCBs  That  is  To  Be  Burned  for  Energy  Recovery  Under  40 

CFR  Part  279  of  RCRA  and  40  CFR  Part  761  of  TSCA 


Range  of  PCB  contamination  levels  in  used  oil  (ppm) 


Demonstrated  to  contain  less  than  2  

2  to  less  than  50  

50  ana  greater  

'Used  Oil  tha'  is  to  De  burned  tor  energ>  recce^v  :s  presu-^ea  to  contain. 
other  information 


Does  RCRA  regulate  this  used  oil  itlt 
is  to  be  bumeo  tor  energy  recovery? 


Yes 
Yes 
No  .. 


Does  TSCA  repulate 

this  used  oil  i1  N  is  to 

t>e  burned  tor  energy 

recovery? 


No.* 
Yes. 
Yes. 


00^' 


or  greater  of  PCBs  unless  shown  otherwise  by  testing  or 


Used  oil  containing  less  than  50  ppm 
PCBs  that  is  recycled  other  than  being 
burned  for  energy  recovery  is  not 
generally  subject  to  the  TSCA 
requirements.  See  40  CFR  761.3 
(definition  of  excluded  PCB  products); 


761.20(a)(1);  and  761.20(c).  However.  40 
CFR  761.20(d)  prohibits  the  use  of  used 
oil  that  contains  any  detectable 
concentration  of  PCBs  as  a  sealant, 
coating,  or  dust  control  agent.  This 
prohibition  specifically  includes  road 


oiling  and  general  dust  control.  Use  of 
used  oil  as  a  dust  suppressant  is 
prohibited  under  ROIA  except  in  a  state 
that  has  received  authorization  from 
EPA  to  allow  use  of  used  oil  as  a  dust 
suppressant.  Currently  no  states  have 
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received  such  authorization.  In  the 
event  thai  a  state  were  authorized  to  use 
used  oil  as  a  dust  suppressant  pursuant 
to  40  CFR  279.82.  the  prohihition  in  40 
CFR  7B1. 20(d)  would  still  apply. 

Used  oil  that  contains  rcBs  may  not 
be  diluted  to  obtain  PCB  concentrations 
less  than  50  ppm.  See  40  CFR  761.1(b). 
PCB-containing  used  oils  that  have  been 
diluted  so  that  their  concentrations  are 
less  than  ^0  ppm  are  still  subject  to 
regulation  under  TSCA  as  used  oil  that 
contains  PCB  concentrations  of  50  ppm 
or  greater.  These  diluted  used  oils  are 
subiect  to  comprehensive  management 
under  TSCA  and,  therefore,  are  not 
regulated  under  the  RCRA  used  oil 
management  standards. 

RCRAs  used  oil  management 
standards  have  historically  applied  to 
used  oil  containing  less  than  50  ppm 
PCBs  and  not  to  used  oil  containing 
concentrations  of  50  ppm  or  greater. 
Prior  to  the  promulgation  of  Part  279  in 
September  1992,  the  used  oil 
management  standards  applied  to  used 
oil  that  contained  less  than  50  ppm 
PCBs  pursuant  to  40  CFR  Part  266. 
subpart  E.  The  preamble  to  the 
September  1992  rule  that  recodified  the 
provisions  from  the  old  Part  266  clearly 
indicates  EPAs  intent  not  to  regulate 
PCB-contaminated  used  oil  at  levels  of 
50  ppm  and  greater  under  the  RCR.\ 
used  oil  management  standards  (see  57 
FR  41566.  41569.  41583:  September  10. 
1992).  but  the  text  of  the  rule  did  not 
reference  the  50  ppm  standard.  Instead, 
the  regulatory  text  at  40  CFR  279.10(i) 
purported  to  exclude  from  the  used  oil 
management  standards  those  PCB- 
contammated  used  oils  already 
"regulated  under"  the  TSCA  PCB 
regulations  at  40  CFR  Part  761.  which  as 
explained  above  is  a  potentially  broader 
universe  of  material.  Because  the 
September  10.  1992  RCRA  rule 
excluded  PCB-contaminated  used  oil 
already  "regulated  under"  the  TSCA 
regulations,  it  could  have  been 
interpreted  as  excluding  used  oil 
containing  PCBs  at  less  than  50  ppm 
from  the  RCRA  used  oil  management 
standards 

The  May  3.  1993  RCRA  rule  (58  FR 
26420)  sought  to  clarify  that  the  Part  279 
standards  apply  to  used  oils  containing 
less  than  50  ppm  PCBs.  but  did  so  in  a 
manner  that  inadvertently  created  the 
impression  that  the  used  oil 
management  standards  also  applied  to 
PCB-contaminated  used  oils  at  levels  of 
50  ppm  and  greater.  Todays  rule 
clarifies  the  scope  of  the  RCRA  used  oil 
management  standards  as  EPA  has 
consistently  interpreted  them. 


B  Response  to  Releases  of  Used  Oil 

Todays  rule  amends  40  CFR 
279.22(d).  279.45(h).  279.54(g)  and 
279.64(g)  to  clarify  that  the  response 
requirements  for  releases  of  used  oil 
apply  in  states  that  are  not  authorized 
for  the  RCRA  base  program  pursuant  to 
RCRA  Section  3006.  42  U.S.C.  6926. 
and.  hence,  that  are  not  authorized  for 
the  used  oil  management  standards. 
(Base  program  authorization  refers  to 
the  RCRA  program  initially  made 
available  for  final  authorization. 
refle<.ting  Federal  regulations  as  of  July 
26.  1982.)  At  this  time.  Alaska.  Hawaii. 
Iowa.  Puerto  Rico,  the  Virgin  Islands, 
the  Northern  Mariana  Islands  and 
American  Samoa  do  not  have  an 
authorized  RCRA  base  program. 

The  text  and  the  1992  preamble 
discussion  of  the  four  provisions 
enumerated  above  appear  to  limit  the 
cleanup  requirements  for  a  release  of 
used  oil  to  those  states  and  territories 
that  have  an  authorized  used  oil 
management  program.  Specifically. 
§§  279.22(d).  279.45(h).  279.54(g)  and 
279.64(g)  provide  that  the  cleanup 
requirements  apply  to  releases  of  used 
oil  that  "occurred  after  the  effective  date 
of  the  authorized  used  oil  program  for 
the  State  in  which  the  release  is 
located"  (emphasis  added). 
Furthermore,  the  preamble  discussion  of 
these  provisions  state  that  "(Tlhis 
requirement  does  not  apply  to  past 
releases  of  used  oil  that  occurred  prior 
to  the  effective  date  of  the  used  oil 
program  within  an  authorized  state  in 
which  the  facility  is  located  "  57  FR 
41566  at  41586.  41592.  41596.  41600. 
September  10.  1992  (emphasis  added). 

Notwithstanding  any  ambiguity  in  the 
regulatory  text,  EPAs  intent  in  limiting 
the  cleanup  requirements — to  releases  of 
used  oil  that  occurred  after  the  effective 
date  of  the  authorized  used  oil  program 
for  the  State  in  which  the  release  is 
located — was  to  provide  a  temporal 
limitation  on  when  the  response  to 
release  requirements  were  to  take  effect. 
The  federal  used  oil  management 
standards  incorporated  into  Part  279 
created  for  the  most  part  a  new 
regulatory  scheme  for  the  management 
of  used  oil.  (If  these  standards  were  to 
include  cleanup  requirements  for  spills 
of  used  oil  it  was  important  to  clarify 
that  such  cleanup  requirements  would 
only  apply  to  spills  that  occurred  after 
the  new  requirements  were  in  effect.) 
The  language  in  §§  279.22(d).  279.45(h). 
279.54(g)  and  279.64(g)  provided  a 
temporal  limitation  by  imposing  the 
cleanup  requirements  on  those  releases 
that  occur  "after  the  effective  date  of  the 
authorized  used  oil  program  for  the 
State  in  which  the  release  is  located." 


The  1992  preamble  discussion  ot  the 
response  to  releases  requirements  makes 
this  point  explicitly  in  stating  that 
"(T)his  requirement  does  not  apply  to 
past  releases  of  used  oil  that  occurred 
prior  to  the  effective  date  of  the  used  oil 
program  within  an  authorized  state  in 
which  the  facility  is  located."  57  FR 
41566  at  41586, 41592. 41596,  41600. 
September  10,  1992.  The  language, 
therefore,  clarified  that  the  regulation 
applied  prospectively  only  and  that 
other  authorities  would  be  used  for  pre- 
existing releases. 

Todays  rule  clarifies  that  the  cleanup 
requirements  apply  to  releases  of  used 
oil  that  occurred  after  the  effective  date 
of  the  recycled  used  oil  management 
program  in  effect  in  the  State  in  which 
the  facility  is  located.  In  states  that  do 
not  have  RCRA  authorization,  the 
recycled  used  oil  management  program 
in  effect  is  the  federal  program  of  used 
oil  management  standards  at  40  CFR 
Part  279.  which  became  effective  in 
these  states  on  March  8.  1993.  See  58  FR 
26420.  May  3,  1993.  In  authorized 
RCRA  states,  only  states  that  are 
authorized  for  the  used  oil  management 
standards  have  a  recycled  used  oil 
management  program  in  effect,  these 
programs  take  effect  on  the  effective 
date  of  the  final  rule  that  authorizes  the 
state  for  the  used  oil  management 
standards 

C.  Mixtures  ofCESQG  Wastes  and  Used 
Oil 

Today's  rule  harmonizes  the 
applicabihty  of  40  CFR  Part  261  and 
Part  279  to  mixtures  of  conditionally 
exempt  small  quantity  generators 
(CESQG)  wastes  and  used  oil  that  are  to 
be  recycled.  Although  CESQG  wastes 
are  not  regulated  as  hazardous  wastes, 
mixtures  of  CESQG  wastes  and  used  oil 
that  are  to  be  recycled  are  regulated  as 
used  oil  under  the  used  oil  management 
standards.  Notwithstanding  EPA's 
regulatory  intent,  the  CESQG  provision. 
40  CFR  261. 5(i).  that  references  the 
applicability  of  the  used  oil 
management  standards  to  mixtures  of 
CESQG  wastes  and  used  oil  that  are  to 
be  recycled,  appears  to  limit  the 
applicability  of  the  used  oil 
management  standards  to  mixtures  that 
are  to  be  recycled  by  burning  for  energy 
recovery  Section  261. 5(j).  therefore, 
incorrectly  suggests  that  mixtures  of 
CESQG  wastes  and  used  oil  that  are  to 
be  recycled  in  a  manner  other  than  by 
burning  for  energy  recovery,  such  as  by 
re-refining,  would  not  be  subject  to  the 
used  oil  management  standards.  Indeed, 
because  CESQG  wastes  are  not  regulated 
as  hazardous  wastes.  §  261. 5(j)  would 
suggest  that  such  mixtures  that  are  re- 
refined  would  not  be  subject  to 
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regulation  under  RCRA  Subtitle  C  or  the 
used  oil  manajiement  standards. 

The  used  oil  management  standards, 
however,  apply  to  used  oil  to  be 
recycled  irrespective  of  what  form  of 
recycling  is  to  be  employed  By  its 
terms,  the  presumption  in  40  CFR 
279.10(a)  that  used  oil  is  to  be  recycled 
(such  that  used  oil  is  presumptively 
subject  to  the  used  oil  management 
standards,  unless  it  is  disposed  or  sent 
for  disposal),  encompasses  any  type  of 
recycling.  The  recycling  presumption 
does  not.  for  instance,  condition  the 
applicability  of  the  used  oil 
management  standards  on  whether  used 
oil  is  recycled  by  burning  for  energy 
recovery  or  by  re-refmmg  To  the  extent 
that  Part  279  applies  to  used  oil  that  is 
to  i)e  recycled  without  regard  to  how  the 
used  oil  is  to  be  recycled.  Part  279 
applies  equally  to  mixtures  of  used  oil 
and  CESQG  wastes  that  are  to  be 
recycled  irrespective  of  how  that 
mixture  is  to  be  recycled 

The  regulatory  provisions  that  address 
mixtures  of  CESQG  wastes  and  used  oil 
to  be  recycled,  §261.5())  and 
S279  10(b)(3J,  are  both  intended  to 
clarify  that  mixtures  of  CESQG  wastes 
and  used  oil  are  subject  to  the  used  oil 
management  standards,  notwithstanding 
the  conditional  exemption  of  small 
quantity  generator  wastes  from 
regulation  as  a  hazardous  waste.  The 
apparent  limitation  contained  in 
("I  261. 5(j),  which  would  limit  the 
applicability  of  the  used  oil 
management  standards  to  mixtures  to  be 
burned  for  energ\'  recovery,  is  an  artifact 
of  the  pre-1992  used  oil  regulations  at 
40  CP^R  Part  266,  which  only  regulated 
the  burning  of  used  oi!   When  the 
expanded  used  oil  management 
standards  were  promulgated  on 
September  10,  1992.  the  Agency 
inadvertently  failed  to  amend  §  261.5()) 
to  reflect  the  broader  scope  of  the  new 
Part  279  Indeed,  the  corresponding 
provision  in  Part  279  that  addresses 
mixtures  of  CESQG  wastes  and  used  oil 
to  be  recycled,  §  279.10(b)(3),  does  not 
contain  the  apparent  hmitation  found  in 
!^  261. 5(j)  that  would  limit  the 
applicability  of  the  used  oil 
management  standards  to  mixtures  to  be 
bunied  for  energy  recovery  Today's  rule 
amends  t?  261. 5(j)  as  it  should  have  been 
amended  in  1992  to  reflect  the  greater 
s(.ope  of  Part  279  and  to  eliminate  any 
potential  ambiguity  over  the 
applicability  of  the  used  oil 
management  standards  to  mixtures  of 
CESQG  wastes  and  used  oil  to  be 
recvcled. 


D  References  to  the  Used  Oil  Fuel 

Specification 

Today's  rule  amends  40  CP^R 
261.6(aj(3)(iy)(A)-{C)  to  reflect  the 
recodification  of  the  used  oil 
requirements  at  40  CFR  Part  279.  The 
three  provisions  address  hazardous 
waste  fuel  produced  from,  or  oil 
reclaimed  from,  oil  beanng  hazardous 
wastes  from  petroleum  refining 
operations.  All  three  provisions 
incorrectly  reference  the  pre-1992  used 
oil  fuel  specification  provision, 
§  266  40(e).  which  was  recodified  in 
1992  at  §279.11,  These  provisions 
should  have  been  amended  m  1992. 

E  Clarification  of  the  Recordkeeping 
Requirements  for  Marketers  of  On- 
Specification  Used  Oil 

Today's  rule  amends  40  CP'R 
279, 74(b)  to  ciariK-  that  the  marketer 
who  first  claims  that  used  oil  that  is  to 
be  burned  for  energy  recovery  meets  the 
fuel  specification  (on-specificatfon  used 
oil)  must  only  keep  a  record  of  a 
shipment  of  used  oil  to  the  facility  to 
which  the  initial  marketer  delivers  the 
used  oil.  The  preamble  to  the  November 
29,  1985  rule  (50  FR  49164  at  49189^ 
( learly  descn'bes  the  agency's  intent  to 
only  track  on-specification  used  oil  that 
IS  to  be  burned  for  energy  recoven-  one 
step  beyond  the  initial  marketer  When 
these  recordkeeping  requirements  were 
recodified  at  40  CFR  279  74(b)  I.S7  FR 
41566,  September  10.  1992),  the 
regulations  required  that  a  marketer 
must  keep  a  record  of  each  shipment  of 
used  oil  to  an  on -specification  u.sed  oil 
burner,  However,  the  marketer  who  first 
claims  that  used  oil  that  is  to  be  burned 
for  energy  recovery  meets  the  fuel 
specification  might  choose  not  to  market 
the  used  oil  directly  to  an  on- 
specification  used  oil  burner  (i.e.  a  non- 
industnal  oil  burner).  Instead,  the  on 
specification  used  oil  might  be  marketed 
to  a  fuel  oil  distributor  for  subsequent 
sale  as  fuel  oil.  In  this  situation 
^  279  74(b)  could  be  interpreted  to 
require  the  initial  marketer  of  the  on- 
specification  used  oil  to  keep  a  record 
of  all  subsequent  shipments  of  that  used 
oil  until  the  on-specific^tion  used  oil 
reaches  a  used  oil  burner.  Today  s  rule 
clarifies  that  the  initial  marketer  of  on- 
specification  used  oil  must  onlv  keep  a 
record  of  a  shipment  of  used  oil  to  the 
facility  to  which  the  initial  marketer 
delivers  the  used  oil.  The  initial 
marketer  need  not  keep  a  rec:ord  of  an\ 
subsequent  transfers  of  this  used  oil  f^or 
example,  the  initial  marketer  would 
need  to  keep  a  record  of  a  shipment  of 
on-specification  used  oil  to  a  fuel  oil 
distributor,  but  the  initial  marketer 
would  not  need  to  keep  records  of 


shipments  of  this  used  oil  from  the  fuel 
oil  distributor  to  fuel  oil  burners  or 
other  fuel  oil  distributors. 

rv.  State  Authority 

Under  Section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  vnthin  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  Sections  3008.  3013. 
and  7003  of  RCRA.  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  part  271. 

Today  s  amendments  are  not  imposed 
pursuant  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
Therefore,  these  corrections  and 
clarifications  will  become  effective 
immediately  only  in  those  States 
without  interim  or  final  authorization, 
not  in  authorized  States. 

Today's  rule  corrects  and  clarifies  the 
scope  of  certain  regulatory  requirements 
and  is,  therefore,  considered  to  be  no 
more  stringent  than  the  existing  federal 
standards.  Authorized  States  are  only 
required  to  modify  their  programs  when 
EPA  promulgates  federal  regulations 
that  are  more  stringent  <»  broader  in 
scope  than  the  existing  federal 
regulations  Therefore,  States  that  are 
authonzed  for  the  used  oil  management 
standards  are  not  required  to  modify 
their  programs  to  adopt  today's  rule. 
However.  EPA  strongly  urges  States  to 
do  so 

Given  the  minor  scope  of  today's 
amendments,  those  States  that  are 
authonzed  for  the  used  oil  management 
standards  may  submit  an  abbreviated 
authonzation  revision  appbcation  to  the 
Region  for  today's  amendments.  TTiis 
application  should  consist  of  a  letter 
from  the  State  to  the  appropriate 
Regional  office,  certifying  that  it  has 
adopted  provisions  equivalent  to  and  no 
less  stringent  than  today's  final  rule  (see 
the  December  19,  1994.  memorandum 
from  .Michael  Shapiro,  Director  of  the 
Office  of  .Solid  Waste,  to  the  EPA 
Regional  Division  Directors  that  is  in  the 
docket  for  today  s  rule).  The  State 
should  also  submit  a  copy  of  its  final 
rule  or  other  authorizing  authority. 
Revisions  to  the  revised  Program 
Description.  .Memorandum  of 
.\greement,  and  .^ttomey  General's 
statement  are  not  necessary  because 
today  s  rule  merely  corrects  and  clarifies 
the  scope  of  certain  regulatory 
requirements  (§271. 21(b)(1)).' EPA 
expects  that  this  simplified  process  will 
expedite  the  review  of  the  authorization 
submittal  for  this  rule. 
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V.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may; 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

OMB  has  reviewed  this  rule  and  has 
determined  it  to  be  "not  significant  " 
under  the  terms  of  the  Executive  Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-602.  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  "small  entities".  If  a 
rulemaking  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  agencies  must  consider 
regulatory  alternatives  that  minimize 
economic  impact. 

EPA  believes  that  today's  rule  will  not 
impact  any  small  entity  because  it  does 
not  impose  regulatory  requirements  or 
otherwise  substantively  change  existing 
requirements.  Today's  rule  eliminates 
errors  and  clarifies  ambiguities  in  the 
used  oil  management  standards  so  as  to 
restore  the  Agency's  intended  result. 
Therefore.  I  certify  pursuant  to  5  U.S.C. 
601  et  seq..  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq  .  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This  rule  will 
not  impose  any  new  information 
collection  requirements. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 


4.  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  vi^itten 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  any  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector  because  it  does  not 
impose  regulatory  requirements  or 
otherwise  substantively  change  existing 
requirements.  Today's  rule  eliminates 
errors  and  clarifies  ambiguities  in  the 
used  oil  management  standards  so  as  to 
restore  the  Agency's  intended  result. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  Similarly,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 


U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
use.  804(2). 

VI.  Effective  Date 

Because  the  regulated  community 
does  not  need  6  months  to  come  into 
compliance  with  this  rule,  EPA  finds, 
pursuant  to  RCRA  section  3010(b)(1). 
that  this  rule  can  be  made  effective  in 
less  than  six  months. 

List  of  Subjects 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  279 

Conditionally  exempt  small  quantity 
generator  (CESQG).  Environmental 
protection,  Hazardous  waste, 
Polychlorinated  biphenyls  (PCBs),  Solid 
waste.  Recycling,  Response  to  releases, 
Used  oil.  Used  oil  specification. 

Dated:  April  20.  1998. 
Carol  Browmer, 

Administrator 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  aultiority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921- 
6927.  6930.  6934,  6935,  6937,  6938.  6939. 
and  6974. 

§  261  5     rAmended] 

2.  Section  261. 5(j)  is  amended  by 
removing  both  phrases,  "if  it  is  destined 
to  be  burned  for  energy  recovery". 

§2616     [Amended] 

3.  In  ^  Zbl.b  paragraphs  (a)(3)(iv)(A>- 
(C)  are  amended  by  revising  the 
reference  "266.40(e)"  to  read  "279.11". 

PART  279— STANDARDS  FOR  THE 
MANAGEMENT  OF  USED  OIL 

4.  The  aumonty  citation  for  part  279 
continues  to  read  as  follows: 

Authority:  Sections  1006.  2002(a}.  3001 
through  3007,  3010.  3014,  and  7004  of  the 
Solid  Waste  Disposal  Act,  as  amended  (42 
U.S.C  6905,  6912(a).  6921  through  6927. 
6930,  6934,  and  6974):  and  Sections  101(37) 
and  1 14(c)  of  CERCLA  (42  U.S.C  9601(37) 
and  9614(c)). 

5.  Section  279.10  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 
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§279.10    Applicability 

•  *  •  •  • 

(i)  Used  oil  containing  PCBs.  Used  oil 
containing  PCBs  (as  defined  at  40  CFR 
761.3)  at  any  concentration  less  than  50 
ppm  is  subject  to  the  requirements  of 
this  part.  I'sed  oil  subject  to  the 
requirements  of  this  Part  mav  also  be 
subje<::t  to  the  prohibitions  and 
requirements  found  at  40  CFR  Part  761, 
including  §  761  20(d)  and  (e).  Used  oil 
containing  PCBs  at  concentrations  of  50 
ppm  or  greater  is  not  subject  to  the 
requirements  of  this  part,  but  is  subject 
to  regulation  under  40  CFR  part  761. 

6.  Section  279.22  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  279.22    Used  oil  storage. 

***** 

(d)  Response  to  rpleases  Upon 
detection  of  a  release  of  used  oil  to  the 
environment  that  is  not  subjecl  to  the 
requirements  of  part  280,  subpart  F  of 
this  chapter  and  which  has  occurred 
after  the  effective  date  of  the  recycled 
used  oil  management  program  in  effect 
in  the  State  in  which  the  release  is 
located,  a  generator  must  perform  the 
following  cleanup  steps 

(1)  Stop  the  release, 

(21  Contain  the  released  used  oil: 

(3)  Clean  up  and  manage  properly  the 
released  used  oil  and  other  materials, 
and 

(4j  If  neces.sar>'.  repair  or  replace  any 
lealcmg  used  oil  storage  containers  or 
tanks  pnor  to  returning  them  to  service. 

7.  Section  279  45  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§  279.45    Used  oil  storage  at  transfer 
facilities. 

***** 

(h)  Response  to  releases  Upon 
detection  of  a  release  of  used  oil  to  the 
environment  that  is  not  subject  to  the 
requirements  of  part  280,  subpart  F  of 
this  chapter  and  which  has  occurred 
after  the  effec;tive  date  ol  the  recycled 
used  oil  management  program  in  effect 
in  the  State  in  which  the  release  is 
located,  the  owner/operator  of  a  transfer 
facility  mu.st  perform  the  following 
cleanup  steps 

(1)  Stop  tne  release; 

(2)  Contain  the  released  used  oil: 

(3)  Clean  up  and  manage  properly  the 
released  used  oil  and  other  materials: 
and 

(4)  If  necessary',  repair  or  replace  any 
leaking  used  oil  storage  containers  or 
tanks  prior  to  returning  them  to  service. 

8.  Section  279. ,S4  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§279.54    Used  oil  management 


(gj  Response  to  releases.  I'pon 
detection  of  a  release  of  used  oil  to  the 
environment  that  is  not  subject  to  the 
requirements  of  part  280.  subpart  F  of 
this  chapter  and  which  has  occurred 
after  the  effective  date  of  the  recycled 
used  oil  management  program  in  effect 
in  the  State  in  which  the  release  is 
located,  an  owner'operator  must 
perform  the  following  cleanup  steps. 

(1)  Stop  the  release; 

(2)  Contain  the  released  used  oil; 

(3)  Clean  up  and  manage  properly  the 
released  used  oil  and  other  materials, 
and 

(4)  if  necessary  .  repair  or  replace  an\ 
leaking  used  oil  storage  containers  or 
tanks  prior  to  returning  them  to  service 
*         •         •         •         • 

9.  Section  279.64  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  279.64     Used  oil  storage. 

*  *  *  *  * 

(g)  Response  to  releases  Upon 
detet;tion  of  a  release  of  used  oil  to  the 
environment  that  is  not  suhiect  to  the 
requirements  of  part  280.  subpart  F  of 
this  chapter  and  which  has  occurred 
after  the  effective  date  of  the  recycled 
used  oil  management  program  in  effect 
in  the  State  in  which  the  release  is 
located,  a  burner  must  perform  the 
following  cleanup  steps: 

(1)  Stop  the  release: 

(2)  Contain  the  released  used  oil: 

(3)  Clean  up  and  manage  properly  the 
released  used  oil  and  other  materials 
and 

(4)  If  necessary',  repair  or  replace  any 

leaking  used  oil  storage  containers  or 
tanks  prior  to  returning  them  to  service. 

10.  Section  279.74  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§279.74     Tracking. 

•  •  «  *  ft 

(b)  On-specification  used  oil  delivery. 

A  generator,  transporter,  processor/re- 
refiner,  or  burner  who  first  claims  that 
used  oil  that  is  to  be  burned  for  energy 
recovery  meets  the  fuel  specifications 
under  ^279.11  must  keep  a  record  of 
each  shipment  of  used  oil  to  the  facility 
to  which  it  delivers  the  used  oil. 
Records  for  each  shipment  must  include 
the  following  information: 

(1)  The  name  and  address  of  the 
facility  receiving  the  shipment; 

(2)  The  quantity  of  used  oil  fuel 
delivered: 

(3)  The  date  of  shipment  or  delivery; 
and 

(4)  A  cross-reference  to  the  record  of 
used  oil  analysis  or  other  information 
used  to  make  the  determination  that  the 


oil  meets  the  specification  as  required 

under  §  279.72(a). 

•         •         *         •         • 

|FR  Doc.  98-11376  Filed  5-5-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 

RIN  3067-^067 

Disaster  Assistance:  Public  Assistance 
Program  Appeals;  Hazard  Mitigation 
Grant  Program  Appeals 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Correction  of  final  rule. 

SUMMARY:  This  dociunent  corrects  the 
final  rule  published  on  Wednesday, 
April  8.  1998  (63  FR  17108).  The  rule 
pertains  to  review  and  disposition  of 
appeals  related  to  Public  Assistance 
grants  and  the  Hazard  Mitigation  Grant 
Proararr: 

EFFECTIVE  DATE:  Mav  S    IQQS 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F,  Shea,  Mitigation  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3619,  (facsimile) 
(202)  646-3104.  about  HMGP  appeals; 
or  Melissa  M  Howard.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3053.  facsimile  (202)  646- 
3304,  about  PubHc  Assistance  appeals. 

SUPPLEMENTAPV  INFORMATION:  The 
Federal  hriiergeru  \  Maiirigement  Agency 
pubhshed  a  final  rule  on  April  8.  1998 
that  changed  &x)m  three  to  two  the 
number  of  app>eals  allowed  from 
decisions  made  about  Public  Assistance 
grants  and  the  Hazard  Mitigation  Grant 
Program.  As  published  the  final  rule 
contained  two  incorrect  citations,  the 
one  in  the  Supplementary  Information, 
and  the  other  in  the  rule.  In  the 
Background  statement  of  the 
Supplementary  Information,  the  text 
read  44  CFR  202.206  and  should  have 
read  44  CFR  206.206  In  the  rule. 
§  206.206(e)(2)  read  44  CFR  206.440  and 
should  have  read  44  CFR  206.206. 

Accordingly,  the  final  rule  pubhshed 
as  FR  Doc.  98-9207  on  April  8.  1998.  63 
FR  17108.  is  corrected  as  follows: 

(a)  On  page  17108,  in  the  third 
column,  under  Supplementary' 
Information.  Background,  in  the  first 
paragraph  the  second  sentence  is 
corrected  to  read  as  follows: 
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Background 

•  •         •         *         • 

Current  FEMA  regulations  at  44  CFR 
206.206  and  206.440  provide  for  a  three- 
stage  appellate  process,  with  appeals 
directed  to  the  Regional  Director,  the 
Associate  Director,  and  to  the  Director. 

•  •         •         *        • 

(b)  On  page  17111.  in  the  first 
column.  §  206.206(e)(2)  is  corrected  to 
read  as  follows: 

f206.20«    AppMls 

(e)*   *   • 

(2)  Appeals  pending  from  a  decision 
of  an  Associate  Director/Executive 
Associate  Director  before  May  8,  1998 
may  be  appealed  to  the  Director  in 
accordance  with  44  CFR  206.206  as  it 
existed  before  May  8.  1998  (44  CFR. 
revised  as  of  October  1.  1997). 

•  •        •         •         • 

Dated:  April  28.  1998. 
I«mM  L.  Witt. 
Director 

|FR  Doc  98-12007  Filed  S-5-98:  845  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Nos.  94-76,  94-77,  and  9S- 
61.  RM»-8470,  8477.  S523.  8524.  and  8591] 

Radio  Broadcasting  Services;  Chester. 
Shasia  Lake  City,  Alturas,  McCloud, 
Weaverville,  and  Shlngletown. 
California. 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

summary:  The  Commission  denied  the 
petitions  for  reconsideration,  filed  by 
JAYNE  sawyer  d/b/a  m.  JAYNE 
enterprises  of  the  Report  and  Order  in 
MM  Dockets  No.  94-76  and  94-77,  61 
FR  24242,  published  May  14.  1996,  and 
of  the  Report  and  Order  in  MM  Docket 
95-51,  61  FR  40746.  published  August 
6,  1996.  It  also  affirms  both  Report  and 
Orders  and  their  respeciive  allotting  of 
FM  channels  to  six  California 
communities,  which  accommodated  all 
requests  for  FM  channels  made  by  each 
of  the  petitioners  for  rule  making.  With 
this  action,  the  proceeding  is 
terminated 

EPFECTIVE  DATE:  May  6.  1998 
FOR  FURTHER  INFORMATION  CONTACT:  ). 
Bertron  Withers,  jr..  Mass  Media 
Bureau.  (202)  418-2180. 


SUPPLEMENTAL  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order.  MM 
Docket  Nos.  94-76.  94-77.  and  95-51. 
adopted  April  15,  1998  and  released 
April  24,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  1231  20th 
Street.  NW.,  Washington,  DC  20036, 
(202) 857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Charles  W.  Logan. 

Chief.  Policy  and  Rules  Division.  Moss  Media 
Bureau. 
|FR  Doc  98-11950  Filed  5-5-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  C^^R  Parts  600  and  560 

[Docket  No.971 22931 2-731 2-01;  ID. 
042398C] 

Fisheries  off  West  Coast  States  and  in 

the  Western  Pacific   Pacific  Coast 
Groundtish  f^isnpr^    Trip  Limit 
Increases 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  changes  to 
the  restrictions  to  the  Pacific  Coast 
groundfish  limited  entry  and  open 
access  fisheries  for  widow  rockfish, 
yellowtail  rockfish,  Dover  sole, 
thornyheads,  and  sablefish  (taken  with 
trawl  or  fixed  gear);  and  in  the  open 
access  fishery  for  bocaccio  taken  with 
hook-and-line  or  pot  gear,  and  for 
thornyheads  caught  in  the  pink  shrimp 
trawl  fishery.  These  restrictions  are 
intended  to  extend  the  fisheries  as  long 
as  possible  during  the  year  and  to  keep 
landings  within  the  1998  harvest 
guidelines  (HGs)  and  allocations  for 
these  species.  This  document  also 
corrects  an  error  in  the  annual 
specifications  and  management 
measures  for  the  Pacific  Coast  fishery 
published  lanuary  6.  1998. 


DATES:  Effective  0001  hours  local  time 
(It.)  May  1.  1998.  except  for  the  trip 
limit  for  vessels  operating  in  the  "B" 
platoon,  which  will  become  effective  at 
0001  hours  It.  May  16.  1998.  Effective 
at  0001  hours  It.  May  3,  1998,  for 
vessels  operating  in  the  limited  entry. 
fixed  gear  sablefish  fishery  south  of  36* 
N.  lat.  These  changes  are  in  effect, 
unless  modified,  superceded  or 
rescinded,  until  the  effective  date  of  the 
1999  annual  specifications  and 
management  measures  for  the  Pacific 
Coast  Groundfish  fishtTN    whi(  h  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
Mvv  :i    1998. 

ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 
Administrator),  NMFS,  7600  Sand  Point 
Way  NE.,  BIN  C15700,  BIdg.  1.  Seattle. 
WA  98115-0070;  or  William  Hogarth. 
Administrator,  Southwest  Region. 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach.  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson.  Northwest  Region, 
NMFS,  206-526-6140;  or  Svein 
Fougner,  Southwest  Region.  NMFS. 

Sfi2-Q8n-4040 

SUPPLEMENTARY  INFORMATION:  The 

following  changes  to  current 
management  measures  were 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council),  in 
consultation  with  the  States  of 
Washington,  Oregon,  and  California,  at 
its  April  6  to  10,  1998,  meeting  in 
Portland.  OR 

In(  rf-ases  to  Limited  Fntry  2-Month 
Cumulative  Limits 

LI  Nino  climate  changes  have  created 
unusually  severe  winter  weather 
conditions  off  the  Pacific  Coast. 
Hazardous  weather  has  led  to  lower 
groundfish  landings  than  the  Council 
had  expected  when  it  recommended  the 
1998  limited  entry  cumulative  trip 
limits  at  its  November  1997  meeting. 
Preliminary  landing  estimates  for  the 
first  quarter  of  1998  indicate,  that  if  the 
fishery  were  to  continue  under  current 
restrictions,  the  groundfish  fleet  would 
not  achieve  the  HGs  or  allocations  for 
several  of  the  groundfish  species 
managed  with  cumulative  trip  limits. 
For  this  reason,  the  Council 
recommended  at  its  April  1998  meeting 
to  raise  the  2-month  cumulative  trip 
limits  by  20  percent  for  some  of  the 
major  groundfish  species  landed  by  the 
limited  entry  fishery,  which  also  results 
in  increases  to  the  60  percent  limits  in 
the  limited  entry  fishery  and  to  the  50 
percent  limits  in  the  open  access 
fishery.  (For  more  information,  see 
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annual  specifications  at  63  FR  419. 
(anuary  6.  1998.)  The  adjusted  trip 
limits  are  calculated  to  provide  a  year- 
long fishing  opportunity  Pacific  coast 
groundfish  landings  will  be  monitored 
throughout  the  year,  and  further 
adjustments  to  the  cumulative  trip 
limits  will  be  made  as  necessary. 

Widow  Rockfish 

The  limited  entry  fishery  for  widow 
rockfish  currently  is  managed  under  a  2- 
month  cumulative  trip  limit  of  25,000  lb 
(11.140  kg)  The  best  available 
information  at  the  April  1998  Council 
meeting  indicated  that  464  ml  of  widow 
rockfish  had  been  taken  through  March 
31.  1998,  and  that  the  4,27B  nit  HG 
would  not  be  met  bv  the  end  of  1998  at 
the  current  cumulative  trip  limit  level. 
Therefore,  the  Council  recommended 
for  the  abo\e  reasons  that  the  2-month 
cumulative  trip  limit  for  widow  rockfish 
be  increased  coastwide  on  Mav  1.  1998. 
to  30.000  lb  (13,608  kg). 

The  Sebastes  Complex  (Including 
Yellov^'tail  Rockfish.  Canarv  Rockfish, 
and  Bocaccio  I 

The  limited  entry  fisherv  for  the 
Sebastes  complex  currently  is  managed 
under  2-month  cumulative  trip  limits  of 
yellowtail  rockfish  (north  of  Cape 
Mendocino).  11.000  lb  (4,990  kg); 
canarv  rockfish  (coastwide),  15.000  lb 
(6.804  kg),  and  bocaccio  (south  of  C^pe 
Mendocino).  2.000  lb  (907  kg;  The 
overall  2-month  cumulative  trip  limit 
for  the  Sebastes  complex  north  of  Cape 
Mendocino  is  40.000  lb  (18,144  kg). 
South  of  Cape  Mendo(,ino,  the  Sebastes 
complex  2-month  cumulative  trip  limit 
is  150.000  lb  (68.039  kg)  The  best 
available  information  at  the  April  1998 
Council  meeting  indicated  that  259  mt 
of  yellowtail  rockfish  had  been  taken 
through  March  .:^1,  1998.  and  that  the 
HG  for  yellowtail  r(x:kfish  would  not  be 
met  by  the  end  of  1998  at  the  current 
cumulative  trip  limit  levels.  Therefore. 
the  Council  recommended  that  the  2- 
month  cumulative  trip  limit  for 
yellowtail  rockfish  landed  north  of  Cape 
Mendocino  he  increased  on  Mav  1, 
1998,  to  13.000  lb  (5.897  kg).  The  40.000 
lb  (18.144  kg)  cumulative  limit  for  the 
Sebastes  complex  north  of  Qipe 
Mendocino  will  not  increase. 

DTS  Complex  (Dover  Sole. 
Thornyheads.  and  Trawl-caught 
Sablefish) 

The  limited  entrv  fisherv  for  the 
Dover  sole,  thornyheads.  and  trawl- 
caught  sablefish  (DTS  complex)  is 
managed  under  2-month  cumulative  trip 
limits  of  Dover  sole.  18.000  lb  (8,165 
kg);  longspine  thornyheads,  10,000  lb 
(4,536  kg);  shortspine  thornyheads. 


4,000  lb  (1.814  kg),  and  trawl-caught 
sablefish,  5.000  lb  (2,268  kg).  There  is 
an  overall  DTS  complex  2-month 
cumulative  trip  limit  of  37.000  lb 
(16,783  kg).  The  best  available 
information  at  the  April  1998  Council 
meeting  indicated  that  292  mt  of  trawl- 
caught  sablefish,  1.678  mt  of  Dover  sole, 
361  mt  of  longspine  thornyheads,  and 
178  mt  of  shortpme  thorn vheads  had 
been  taken  through  March  31,  1998. 
landing  levels  for  each  of  these  species 
are  well  below  November  1997 
projections  for  landings  in  this  fishery 
during  the  lanuarv  through  Marr.:h  1998 
period.  Therefore,  the  Council 
recommended  increasing  the  2-month 
cumulative  limits  within  the  DTS 
complex  on  Mav  1.  1998  to:  Dover  sole. 
22,000  lb  (9,979  kg),  longspine 
thornyheads.  12.000  lb  (5.443  kg); 
shortspine  thornyheads  5,000  lb  (2,268 
kg),  and;  trawl-caught  sablefish,  6,000  lb 
(2,722  kg). 

At  the  .April  1998  Council  meeting, 
the  Council's  Enforcement  Consultants 
also  noted  that  having  an  overall 
cumulative  limit  for  the  DTS  complex 
could  lead  to  double  prosecutions 
where  fishers  are  cited  for  both 
exceeding  the  cumulative  trip  limit  of  a 
species  within  the  DTS  complex  and  for 
exceeding  the  o\  erall  DTS  complex 
cumulative  trip  limit   For  this  reason, 
and  because  the  Council  saw  no  merit 
in  retaining  an  overall  DTS  (Complex 
limit  that  equals  the  sum  of  the 
cumulative  trip  limits  of  the  species  in 
the  complex,  the  Council  recommended 
removing  the  overall  DTS  complex 
cumulative  limit  from  the  annual 
spec-ifications  and  management 
measures. 

Changes  to  Limited  Entry  and  Open 
.Access  Fixed  Gear  Limits  for  Sablefish, 
North  and  South  of  36°00  N.  lat. 

Umited  Entry  North  of  36° 00  N.  Lat. 

The  limited  entry,  fixed  gear  sablefish 
fishery  is  managed  with  a  short,  intense 
prim£U7  season  consisting  of  two 
openings  (regular  and  mop-up),  during 
which  the  maiont)  of  the  limited  entry, 
fixed  gear  sablefish  allocation  is  taken 
for  the  year  Outside  the  regular  and 
mop-up  seasons,  there  is  a  small  daily 
trip  limit  fishery  to  allow  fixed  gear 
vessels  to  make  incidental  sablefish 
landings  throughout  the  year  Currently, 
the  limited  entry,  fixed  gear  sablefish 
fisherv  north  of  SB^OO  N,  lat,  is 
managed  with  a  300-lb  (136-kg)  daily 
trip  limit  and  a  cumulative  limit  of 
1,500  lb  (680  kg)  per  2-month  period 
(excluding  any  harvest  in  the  regular  or 
mop-up  seasons)  .\s  with  the  limited 
entry  trawl  fisheries,  landings  have  been 
low  in  this  fishery  due  to  the  severe 


winter  weather.  For  this  reason,  the 
Council  recommended  increasing  the 
limited  entry,  fixed  gear  cumulative 
limit  to  1,800  lb  (816  kg)  per  2-month 
period,  beginning  on  May  1,  1998.  but 
retaining  the  300  lb  (136'kg)  daily  limit. 

Limited  Entry  South  of  36°  N.  Lat. 

The  limited  entry,  fixed  gear  fishery 
for  sablefish  south  of  36*  N.  lat.  is 
currently  managed  with  a  daily  trip 
limit  of  350  lb  (159  kg).  There  is  no  cap 
on  the  amount  of  sablefish  that  can  be 
landed  under  the  daily  trip  limit  in  the 
area  south  of  36"  N.  lat.  At  the  April 
1998  Council  meeting,  fixed  gear  fishers 
who  take  sablefish  south  of  36°  N.  lat. 
asked  the  Council  to  reinstate  a 
management  measure  from  1997,  where 
a  vessel  was  allowed  to  choose  to  either 
land  up  to  350  lb  (159  kg)  per  day  or  to 
make  one  landing  per  week  above  350 
lb  (159  kg)  but  not  to  exceed  1,050  lb 
(476  kg).  This  choice  of  limits  was 
successful  in  1997  as  it  did  not  result  in 
increased  fishing  pressure  and  allowed 
fish  to  be  landed  that  otherwise  would 
have  been  {jiscarded.  The  Council 
recognized  that  this  measure  would 
allow  greater  fiexibility  for  fixed  gear 
fishers  who  target  groundfish  on  fishing 
trips  of  several  days  in  duration,  but 
that  it  would  not  be  so  liberal  as  to 
allow  fishers  to  exceed  the  425  mt  HG 
for  this  area.  Therefore,  the  Council 
recommended  allowing  limited  entry 
fixed  gear  fishers  landing  sablefish 
south  of  36°  N.  lat  to  choose  each  week 
whether  to  make  landings  of  sablefish  of 
up  to  350  lb  (159  kg)  per  day  or  to  make 
a  single  landing  exceeding  350  lb  (159 
kg),  but  not  to  exceed  1,050  lb  (476  kg), 
beginning  on  May  3,  1998.  For  the 
purposes  of  this  measure,  a  week  is  7 
consecutive  days,  from  0001  hours  l.t. 
Sunday  through  2400  hours  It. 
Saturday.  The  projected  limited  entry 
and  open  access  sablefish  landings  in 
the  area  south  of  36°  N.  lat.  will  be 
monitored  throughout  the  year.  This 
weekly  landing  option  may  be  revised 
or  rescinded  if  projected  landings  for 
the  area  south  of  36°  N.  lat.  increase  to 
a  level  where  it  is  anticipated  that  the 
HG  would  be  achieved  before  the  end  of 
the  year.  Because  this  measure  offers  an 
option  for  fishers  to  make  a  single  large 
landing  within  a  week  that  begins  at 
0001  hours  l.t.  on  Sunday,  this  measure 
will  not  take  effect  until  May  3,  1998, 
at  0001  hours  l.t. 

Open  Access  North  of  36^  N.  Lat. 

Currently,  the  open  access,  fixed  gear 
sablefish  fishery  north  of  36°00'  N.  lat. 
is  managed  with  a  300-lb  (136-kg)  daily 
trip  limit  and  a  cumulative  limit  of  600 
lb  (171  kg)  per  2-month  period 
(excluding  any  harvest  in  the  regular  or 
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mop-ir  Ills).  As  with  the  limited 

entry,  fixed  gear  fishery  for  sahiefish. 
landings  have  been  low  in  this  fishery 
due  to  the  severe  winter  weather.  For 
this  reason,  the  Council  recommended 
increasing  the  open  access,  fixed  gear 
cumulative  limit  to  700  lb  (318  kg)  per 
2-month  period,  beginning  on  May  I. 
1998.  This  change  is  unusual  because  it 
does  not  allow  another  full  daily  trip 
limit  to  be  landed  within  the  2-month 
period,  although  it  does  reflect  the 
Council's  intent  to  retain  the  incidental 
harvest  character  of  open  access 
sablefish  landings.  The  Council 
determined  that,  while  the  pace  of  open 
access  sablefish  landings  in  the  January- 
March  1998  period  had  been  slow 
enough  to  allow  an  increase  in  the 
cumulative  limit  level,  there  was  not 
enough  sablefish  in  the  o|>en  access 
allo<:ation  north  of  36'  N.  lat.  to  increase 
the  2-month  cumulative  limit  to  900  lb 
(408  kg),  which  would  accommodate 
another  complete  daily  trip  limit. 

Groundfish  Other  Than  Sablefish 
Takpn  in  Open  Access  Fish^es 

Bocuccio  Taken  by  Hook-and-Une  or 
Pot  Gear 

Landings  in  the  open  access  fishery 
for  yellowtail.  canary  rockfish.  bocaccio, 
and  the  Sebastes  complex  as  a  whole  are 
constrained  by  the  50-percent  monthly 
limit,  which  counts  toward  the  open 
access  limit  for  rockfish.  However,  there 
are  additional  restrictions  specific  to 
hook-and-line  or  pot  gear  landing 
rockfish  in  the  open  access  fishery  that 
include  (1)  a  10.000  lb  (4.536  kg)  limit 
of  rockfish  per  vessel  per  fishing  trip, 
and  (2)  south  of  Cape  Mendocino,  a  1- 
month  cumulative  trip  limit  for 
bocaccio  of  1,000  lb  (454  kg)  (the  50 
percent  monthly  trip  limit),  and  a  per 
trip  limit  of  250  lb  (113  kg)  of  bocaccio. 
At  the  April  1998  Council  meeting,  the 
Council  recommended  to  increase  the 
per  trip  limit  for  bocaccio  to  500  lb  (227 
kg)  on  May  1.  1998.  to  reduce  discards 
for  those  fishers  whose  incidental 
bocaccio  catch  exceeds  250  lb  (113  kgj. 
The  1-month  cumulative  limit  of  1.000 
lb  (454  kg)  would  remain  in  place. 

Thomyneads  Landed  in  the  Pink 
Shrimp  Trawl  Fishery  Open  access. 
Currently,  a  vessel  engaged  in  fishing 
for  pink  shrimp  may  land,  per  trip,  up 
to  500  lb  (227  kg)  of  groundfish. 
multiplied  by  the  number  of  days  of  the 
fishing  trip,  and  with  a  daily  trip  limit 
of  300  lb  (136  kg)  for  sablefish 
coastwide  and  a  daily  trip  limit  of  50  lb 
(23  kg)  for  thomyheads  landed  south  of 
Pt.  Conception.  The  daily  trip  limits  for 
sablefish  and  thomyheads  may  not  be 
multiplied  by  the  number  of  days  of  the 
fishing  trip.  No  open  access  landings  of 


thomyheads  currently  are  allowed  north 
of  Ft.  Conception.  At  the  April  1998 
Council  meeting,  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  noted  that  the  prohibition  on 
landing  thomyheads  north  of  Ft. 
Conception  is  leading  to  thomyhead 
discards  in  the  pink  shrimp  trawl 
fishery.  ODFW  further  noted  that,  under 
a  100  lb  (45  kg)  trip  limit,  only  2  mt  of 
shortspine  thomyheads  would  be 
landed,  accounting  for  94  percent  of  the 
shortspine  thomyheads  that  currently 
are  caught  and  discarded  due  to  the 
prohibitions  against  landing 
thomyheads  in  the  pink  shrimp  fishery. 
Therefore,  the  open  access  shortspine 
thomyhead  allocation  of  3  mf  would  not 
be  exceeded  if  vessels  fishing  for  pink 
shrimp  were  allowed  to  land 
thomyheads  under  a  limit  of  100  lb  (45 
kg)  per  trip  Therefore,  the  Council 
recommended  setting  a  limit  of  100  lb 
(45  kg)  per  trip  for  vessels  engaged  in 
fishing  for  pink  shrimp,  which  would  be 
counted  against  the  overall  groundfish 
trip  limit,  beginning  on  May  1.  1998. 
The  100  lb  (45  kg)  per  trip  limit  for 
thomyheads  would  not  be  multiplied  by 
the  number  of  days  in  the  fishing  trip. 

In  rule  document  97-34234.  on  page 
440.  in  the  issue  of  January  6.  1998  (63 
FR  419),  make  the  following  correction: 

1.  In  the  first  column,  in  paragraph 
(A),  in  the  tenth  line.  ••(V.A.(l)(c)(i)do 
not  apply  ")  should  read  '•(IV.A.(l)(c)(i) 
do  not  apply"). 

NMFS  Action 

For  the  reasons  stated  above.  NMFS 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  changes  to  the  1998  annual 
management  measures  (63  FR  419. 
January  6.  1998  as  amended).  The  trip 
limit  changes  for  the  limited  entry 
fishery  may  also  affect  the  open  access 
fishery,  including  exempt  trawl  gear 
used  to  harvest  pink  shrimp  and 
prawns,  Cahfomia  halibut,  and  sea 
cucumbers.  As  stated  in  paragraph  III.  of 
the  annual  management  measures:  "lAl 
vessel  operating  in  the  open  access 
fishery,  besides  being  constrained  by 
specific  open  access  limits,  must  not 
exceed  in  any  calendar  month  50 
percent  of  any  2-month  cumulative  trip 
limit  for  the  same  area  in  the  limited 
entry  fishery,  called  the  "50-percent 
monthly  limit  "  The  annual 
management  measures  are  modified  as 
follows: 

1.  In  section  IV.  under  B.  Limited 
Entry  Fishery,  paragraphs  B.(i);  (2)(b) 
and  (2)(c);  (4)(c)(i)  and  (ii):  (4)(d)(ii)(A) 
and  (4)(d)(ii)B  are  revised  to  read  as 
follows: 


B      Limited  Entry  Fishery 

(1)  Widow  Rockfish  (commonly  called 
brownies).  The  cumulative  trip  limit  for 
widow  rockfish  is  30,000  lb  (13,608  kg) 
per  vessel  per  2-month  period.  The  60- 
percent  monthly  limit,  which  is  the 
maximum  amount  of  widow  rockfish 
that  may  be  taken  and  retained, 
possessed,  or  landed  in  either  month  in 
a  2-month  period,  is  18.000  lb  (8.165 

kg). 

•         «         •         •         • 

(2)  *  *  • 

(b)  Cumulative  trip  limits.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  is  40.000  lb  (18.144  kg)  north 
of  Cape  Mendocino  or  150.000  lb 
(68,039  kg)  south  of  Cape  Mendocino, 
per  vessel  per  2-month  period.  Within 
the  cumulative  trip  limit  for  the 
Sebastes  complex,  no  more  than  13.000 
lb  (5,897  kg)  may  be  yellowtail  rockfish 
taken  and  retained  north  of  Cape 
Mendocino,  no  more  than  2,000  lb  (907 
kg)  may  be  bocaccio  taken  and  retained 
south  of  Caf)e  Mendocino,  and  no  more 
than  15,000  lb  (6.804  kg)  may  be  canary 
rockfish. 

(c)  The  60-percent  monthly  limits, 
which  are  the  maximum  amounts  that 
may  be  taken  and  retained,  possessed, 
or  landed  in  either  month  in  a  2-month 
period,  are:  For  the  Sebastes  complex, 
24,000  lb  (10,866  kg)  north  of  Cape 
Mendocino,  and  90.000  lb  (40,823  kg) 
south  of  Cape  Mendocino;  for  yellowtail 
rockfish,  7.800  lb  (3,538  kg)  north  of 
Cape  Mendocino;  for  bocaccio,  1,200  lb 
(5,443  kg)  south  of  Cape  Mendocino; 
and  for  canary  rockfish  coastwide,  9,000 
lb  (4.082  kg). 

•  •  •  *  * 

(4)  *  •  * 

(0  •  *  * 

(i)  The  2-month  cumulative  trip  limits 
for  species  in  the  Dover  sole, 
thomyheads,  and  trawl-caught  sablefish 
complex  are:  for  Dover  sole,  22,000  lb 
(9.979  kg);  for  longspine  thomyheads, 
12,000  lb  (5,443  kg):  for  shortspine 
thomyheads,  5,000  lb  (2,268  kg);  for 
trawlK;aught  sablefish,  6,000  lb  (2.722 

kg). 

(ii)  The  60-percent  monthly  limits, 
which  are  the  maximum  amounts  that 
may  be  taken  and  retained,  possessed  or 
landed  in  either  month  in  a  2-month 
period,  are:  for  trawl-caught  sablefish, 
3.600  lb  (1,633  kg);  for  Dover  sole. 
13,200  lb  (5,987  kg);  for  longspine 
thomyheads,  7,200  ib  13.266  kg),  and  for 
shortspine  thomyheads,  3,000  lb  (1,361 

kg). 

***** 

(d)  •  •  • 

(ii)  •  •  * 

(A)  The  daily  trip  limit  for  sablefish 
taken  and  retained  with  nontrawl  gear 
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north  of  36°  N.  lat.  is  300  lb  (136  kg), 
which  count.s  toward  a  cumulative  trip 
limit  of  1.800  lb  (816  kg)  per  2  month 
period.  (Landings  from  the  regular  or 
mop-up  seasons  do  not  count  toward 
this  cumulative  limit,  and  the  60- 
percent  monthly  limits  described  at 
paragraph  lV.,'\.(l)(c)(i]  do  not  apply.) 
(B)  The  daily  tnp  limit  for  sablefish 
taken  and  retained  with  nontrawl  gear 
south  of  r-i6=N   lat   is(l)  350  lb  (159  kgi 
with  no  cumulative  limit  on  the  amount 
of  sablefish  that  mav  be  retained  in  a 
month;  or  (2)  one  landing  of  sablefish 
per  week  above  350  lb  (159  leg)  but  not 
to  exceed  1.050  lb  (476  kgj.  A  week  is 
7  consecutive  days,  from  0001  hours  l.t. 
Sunday  through  2400  hours  l.t. 

Saturday. 
***** 

2.  In  section  IV.  under  C.  Trip  limits 
in  the  Open  Access  Fishery,  the 
follo\N-ing  paragraphs:  C  (I'HaKij.di),  and 
(iv)(A);  the  first  two  sentences  of 
(l)(b)(i);  paragraphs  (2)(«)(i)  and  (2)(b); 
and  paragraphs  (4)  and  (5)  introductory 
text  and  (5j  (a)  are  revised  to  read  as 
follows. 

C      Trip  Umlts  In  the  Open  Access  Fishery 

■  *  •  •  « 

(I)*** 

(a)  *  *  * 

(i)  Thomyheads.  Thomyheads 
(shortspine  and  longspine)  may  not  be 
taken  and  retained,  possessed,  or  landed 
north  of  Pt.  Conception,  the  daily  trip 
limit  for  thomyheads  is  100  lb  (45  kg) 
for  vessels  engaged  in  fishing  for  pink 
shnmp.  South  of  Pt.  Conception,  the 
daily  trip  limit  for  thomyheads  is  50  lb 
(23  kg).  (The  50-percent  monthly  limit 
is  not  relevant  for  Lhornyheads  taken  in 
the  open  access  fishery  because  it  is 
much  lar)^er  than  the  amount  that  could 
be  taken  under  dail\  trip  limits.) 

(ii)  H';dow  rockfish.  The  50-percent 
monthly  limit  for  widow  rockfish  is 
15,000  lb  (6,804  kg). 

*  •  •  *  • 

(iv)  *  •  • 

(A)  Yellowtail  rockfish  The  50- 
percent  monthly  limit  for  yellowtail 
rockfish  is  6,500  lb  (2,948'kg). 

***** 

(b)*  •  * 

(i)  Hookand-line  or  pot  gear  10.000 
lb  (4.536  kg)  of  rockfish  per  vessel  per 
fishing  trip,  of  which  no  more  than  500 
lb  (227  kg)  may  be  bocaccio  taken  and 
retained  south  of  Caf)e  Mendocino.  As 
stated  in  paragraph  IV. C  (1)  (iv)(B) 
above,  no  more  than  1,000  lb  (454  kg) 
cumulative  per  month  may  be  bocaccio 
taken  and  retained  south  of  Cape 

Mendocino.  *  *  * 

*         •         *         «        * 

(2)  *  '  • 


(a)  *  *  • 

(i)  North  oOff'OO'  W  lat  North  of 
se^OO'  N  lat..  the  daily  trip  limit  for 
sablefish  is  300  lb  (136  kg),  which 
counts  toward  a  cumulative  trip  limit  of 
700  lb  (318  kg)  per  2-month  period.  The 
2-month  cumulative  tnp  limit  may  be 
taken  at  any  time  during  the  2-month 
period;  there  is  no  60-percent  monthly 
limit  for  the  open  access  fishery. 

•  «  •  •  * 

(b)  Exempted  trawl  gear.  The  50- 

peirent  monthly  limit  of  3,000  lb  (1,361 
applies  to  sablefish  taken  and  retained 
with  exempted  trawl  gear 

***** 

(4)  Dover  sole.  The  50-percent 
monthly  trip  limit  for  Dover  sole  is 
11.000  lb  (4,990  kg),  and  applies  to  all 
open  access  gear 

(5)  Groundfish  taken  by  shrimp  or 
proMTi  trawl  The  daily  trip  hmits, 
which  count  toward  the  trip  limit  for 
groundfish,  are.  For  sablefish  f  oastwide. 
300  lb  (136  kgJ;  and  for  thorn\  heads 
south  of  Pt.  Conception,  50  lb  (23  kg 
The  limits  in  paragraphs  IV.C(l)(a>, 
(2)(b),  (3),  and  (4)  also  apply. 

(a)  Pink  shrimp.  The  trip  limit  for  a 
vessel  engaged  in  fishing  for  pink 
shrimp  IS  500  lb  (227  kg)  of  groundfish. 
multiplied  by  the  number  of  days  of  the 
fishing  trip.  The  daily  tnp  limits  for 
sablefish  and  thomyheads  may  not  be 
multiplied  bv  the  number  of  days  of  the 
fishing  tnp  North  of  36"  .\   lat,  a  trip 
limit  of  100  lb  (45  kg)  of  thomyheads 
also  applies,  which  may  not  be 
multiplied  by  the  number  of  days  of  the 
fishing  trip,  and  is  counted  toward  the 
groundfish  trip  limit. 
•         •         •         •         • 

Classification 

These  actions  are  authorized  by  the 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fi.sher\  Management 
Plan.  The  determination  to  take  these 
actions  is  based  on  the  most  recent  data 
available  The  aggregate  data  upon 
which  the  determinations  are  based  are 
available  for  public  inspection  at  the 
office  of  the  Administrator.  Northwest 
Region,  NMFS  (see  ADDRESSES)  dunng 
business  hours.  Because  of  the  need  for 
immediate  action  to  implement  these 
changes  at  the  beginning  of  the  May 
through  June  2-month  cumulative  limit 
period  and  because  the  public  had  an 
opportunity  to  comment  on  the  action  at 
the  Apnl  1998  Council  meeting,  NMFS 
has  determined  that  good  cause  exists 
for  this  document  to  be  published 
without  affording  a  prior  opportunitv 
for  public  comment  or  a  30-day  delavec 
effectiveness  period  These  actions  are 
taken  under  the  authority  of  50  CFR 


660.323  (b)(1),  and  are  exempt  from 
review  under  E.O.  12866. 

.Authority:  16  U.S.C  1801  et  seq. 

Dated:  April  30,  1998. 
Gar>  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
|FR  Doc  98-11964  Filed  5-1-98;  3:28  pm) 
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RIN  0648-AK25 

Fisheries  Ofi  West  Coast  States  and  in 
the  Western  Pacific   West  Coast 
Salmon  Fisheries.  1998  Managen^ei-^ 
Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Com.merce. 

action:  Annual  management  measures 

for  the  ocean  salmon  fishery;  request  for 

comments. 

smuBiHARY:  NMFS  establishes  fishery 
.management  measures  for  the  ocean 
salmon  fisheries  off  Washington, 
Oregon,  and  California  for  1998  and 
1999  salmon  seasons  ojjening  earher 
than  May  1,  1999.  Specific  fishery 
management  measures  vary  by  fishery 
and  by  area.  The  measures  establish 
fishing  areas,  seasons,  quotas,  legal  gear, 
recreational  fishing  days  and  catch 
limits,  possession  and  landing 
restrictions,  and  minimum  lengths  for 
salmon  taken  in  the  exclusive  economic 
zone  (3-200  nautical  miles)  off 
Washington,  Oregon,  and  California. 
These  management  measures  are 
intended  to  prevent  overfishing  and  to 
apportion  the  ocean  harvest  equitably 
among  treaty  Indian  and  non-treaty 
commercial  and  recreational  fisheries. 
The  measures  are  also  intended  to  allow 
a  portion  of  the  salmon  runs  to  escape 
the  ocean  fisheries  in  order  to  provide 
for  spav^ming  escapement  and  inside 
fisheries. 

dates:  Effective  from  0001  hours  Pacific 
Daylight  Time  (P.d.t.),  May  1,  1998, 
until  the  effective  date  of  the  1999 
management  measures,  as  published  in 
;he  Federal  Register.  Comments  must  be 
r<-(,er.ed  b>  Ma>  15.  1998. 
ADDRESSES:  Comments  on  the 
management  measures  and  the  related 
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environmental  assessment  (EA)  may  be 
sent  to  William  Stelle.  Jr..  Regional 
Administrator,  Northwest  Region. 
NMFS.  7600  Sand  Point  Way  N.E.. 
Seattle.  WA  98 1 15-0070.  or  William 
Hogarth.  Regional  Administrator. 
Southwest  Region.  NMFS.  501  West 
Ocean  Boulevard.  Suite  4200.  Long 
Beach.  CA  90802-4213.  Copies  of  the 
EA  and  other  documents  cited  in  this 
document  are  available  from  Larry  Six, 
Executive  Director.  Pacific  Fishery 
Management  Council.  2130  S.W.  Fifth 
Ave  .  Suite  224.  Portland.  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Robmson  at  205-326-6140.  or 
Svein  Fou«ner  at  562-')HO--*040. 
SUPPLEMENTARY  INFORMATION". 

Background 

The  ocean  salmon  fisheries  off 
Washington.  Oregon,  and  California  are 
managed  under  a  "framework"  fishery 
management  plan  entitled  the  Pacific 
Coast  Salmon  Plan  (FMP)  Regulations 
at  50  CFR  part  660.  subpart  H,  provide 
the  mechanism  for  making  preseason 
and  inseason  adjustments  to  the 
management  measures,  within  limits  set 
by  the  KMP.  by  notification  in  the 
Federal  Regisier. 

Thesw  management  measures  for  the 
1998  and  prw-May  1999  ocean  salmon 
fisheries  were  recommended  by  the 
Pacific  Fishery  Management  Council 
(Council)  at  its  April  6  to  10,  1998. 
meeting 

Srhedtilf  Vst-d  To  Establish  1998 
Manafivnwnt  Measures 

In  accordance  with  the  FMP,  the 
Council's  Salmon  Technical  Team  (STT) 
and  staff  economist  prepared  several 
reports  for  the  Council,  its  advisors,  and 
the  public.  The  first  report.  "Review  of 
1997  0<;ean  Salmon  Fisheries." 
summarizes  the  1997  ocean  salmon 
fisheries  and  assesses  how  well  the 
Council's  management  objectives  were 
met  in  1997.  The  second  report. 
"Preseason  Report  I  Sto<  k  ,\bundance 
Analysis  for  1998  Ocean  Salmon 
Fisheries  "  {PRE  1).  provides  the  1998 
salmon  sto<:k  abundance  projections  and 
analyzes  the  impacts  on  the  stocks  and 
Council  management  goals  if  the  1997 
regulations  or  regulatory  procedures 
were  applied  to  the  1998  stock 
abundances. 

The  Council  met  from  March  9  to  13. 
1998.  in  Millbrae.  CA.  to  develop 
proposed  management  options  for  1998. 
Three  commen.ial  and  thrwe  recreational 
fishery  management  options  were 
proposed  for  analysis  and  public 
comment.  These  options  presented 
various  combinations  of  management 
measures  designed  to  protect  numerous 


weak  stocks  of  coho  and  chinook 
salmon  and  to  provide  for  ocean 
harvests  of  more  abundant  stocks.  After 
the  March  Council  meeting,  the  STT 
and  Council  staff  economist  prepared  a 
third  report,  "Preseason  Report  II 
Analysis  of  Proposed  Regulatory 
Options  for  1998  Ocean  Salmon 
Fisheries  "  (PRE  II).  which  analyzes  the 
effects  of  the  proposed  1998 
management  options.  This  report  also 
was  made  available  to  the  Council,  its 
advisors,  and  the  public. 

Public  hearings  on  the  proposed 
options  were  held  on  March  30.  1998  in 
Westport.  WA.  North  Bend.  OR.  and 
Moss  Landing,  CA;  on  March  31.  1998 
in  Tillamook.  OR  and  Eureka.  CA;  and 
on  April  1.  1998  in  Sacramento.  CA. 

The  Council  met  on  April  6  to  10. 
1998.  in  Portland.  OR.  to  adopt  its  final 
1998  recommendations.  Following  the- 
April  Council  meeting,  the  STT  and 
Council  staff  economist  prepared  a 
fourth  report.  "Preseason  Report  III 
Analysis  of  Council-Adopted 
Management  Measures  for  1998  Ocean 
Salmon  Fisheries  "  (PRE  III),  which 
analyzes  the  environmental  and  socio- 
economic effects  of  the  Council's  final 
recommendations.  This  report  also  was 
made  available  to  the  Council,  its 
advisors,  and  the  public. 

Resource  Status 

Aside  from  salmon  species  listed  and 
proposed  for  listing  under  the 
Endangered  Species  Act  (ESA) 
discussed  below,  the  primary  resource 
concerns  are  for  Klamath  River  fall 
chinook.  lower  Columbia  River  fall 
chinook  stocks.  Oregon  coastal  natural 
coho.  and  Washington  coastal  and  Puget 
Sound  natural  coho.  Management  of  all 
of  these  stocks  is  affected  by 
interjurisdictional  agreements  among 
tribal.  State.  Federal,  and/or  Canadian 
managers. 

Chinook  Salmon  Stocks 

California  Central  Valley  fall  chinook 
stocJis  are  abundant  compared  to  other 
chinook  stocks  of  the  Pacific  coast.  The 
Central  Valley  Index  of  abundance  of 
combined  Central  Valley  chinook  stocks 
is  projected  to  be  1,051.000  for  1998.  the 
highest  ever  predicted  and  about  the 
same  as  the  postseason  estimate  of  the 
index  for  1997  (PRE  I,  February  1998). 
The  spawning  escapement  of 
Sacramento  River  adult  fall  chinook  was 
323,900  adults  in  1997  (PRE  III.  May 
1998).  well  above  the  escapement  goal 
range  of  122.000  to  180.000  adult 
spawners. 

Winter  chinook  from  the  Sacramento 
River  are  listed  under  the  ESA  as  an 
endangered  species  (59  FR  440.  January 
4,  1994).  The  1997  spawning  run  size 


was  estimated  to  be  approximately  480 
adults.  3.1  times  the  estimated  1994 
adult  escapement.  Neither  preseason 
nor  postseason  estimates  of  ocean 
abundance  are  available  for  winter 
chinook;  however,  the  run  is  expected 
to  remain  depressed  in  1998  (PRE  I). 

Klamath  River  fall  chinook  ocean 
abundance  is  projected  to  be  126.600. 
age-3  and  age-4.  fish  at  the  beginning  of 
the  fishing  season.  The  abundance 
forecast  is  19  percent  below  the  1997 
pre-season  abundance  estimate  and  49 
percent  below  the  average  of  post- 
season estimates  for  1988-1997  (PRE  I). 
The  spawning  escapement  goal  for  the 
stock  is  33  to  34  percent  of  the  potential 
natural  adults,  but  no  fewer  than  35,000 
natural  spawners  (fish  that  spawn 
outside  of  hatcheries).  The  natural 
spawning  escapement  in  1997  was 
46.000  adults  (PRE  III). 

Oregon  coastal  chinook  stocks  include 
south-migrating  and  localized  stocks 
primarily  from  southern  Oregon  streams 
and  north-migrating  chinook  stocks 
which  generally  originate  in  central  and 
northern  Oregon  streams.  Abundance  of 
south-migrating  and  localized  stocks  is 
expected  to  be  similar  to  the  levels 
observed  in  1997  (PRE  I).  These  stocks 
are  important  contributors  to  ocean 
fisheries  off  Oregon  and  northern 
California.  The  generalized  expectation 
for  north-migrating  stocks  is  for  an 
above-average  abundance  of  age-5  fish 
and  a  below-average  abundance  of  age- 
3  and  age-4  fish  (PRE  I).  These  stocks 
contribute  primarily  to  ocean  fisheries 
off  British  Columbia  and  Alaska.  It  is 
expected  that  the  aggregate  Oregon 
coastal  chinook  spawning  escapement 
goal  of  150,000  to  200,000  naturally 
spawning  adults  will  be  met  in  1998 
(PRE  I). 

Estimates  of  Columbia  River  chinook 
abundance  vary  by  stock  as  follows: 

(1)  Upper  Columbia  River  spring  and 
summer  chinook  Numbers  of  upriver 
spring  chinook  predicted  to  return  to 
the  river  in  1998  are  36.200  fish,  less 
than  one-third  of  the  1997  return  of 
114.100  adult  fish  (PRE  I).  The  1998 
forecast  indicates  a  return  to  recent  year 
escapement  levels  and  the  continued 
depressed  status  of  this  stock.  In  recent 
years,  the  natural  component  of  this 
stock  generally  has  comprised  less  than 
one-third  of  the  upriver  spring  chinook 
run.  compared  to  approximately  70 
percent  of  the  run  when  the  original 
escapement  goal  was  developed.  The 
1997  return  of  114.100  fish  was  at  least 
two-thirds  of  hatchery  origin.  The 
natural  stock  component  remains 
severely  depressed,  with  Snake  River 
spring/summer  chinook  listed  as 
threatened  under  the  ESA.  The  1997 
return  of  28.000  adult  summer  chinook 


Federal  Register '  Vol.  63.  No.  87 /Wednesday,  May  6.  1998 /Rules  and  Regulations 


149- 


was  68  percent  above  the  preseason 
expectation  and  the  largest  return  since 
1990  (PRE  III)  E.xpected  ocean 
escajjement  of  adult  upriver  summer 
chinook  is  11.200  adult  fish  (PRE  III) 
The  1998  stock  status  remains  extremely 
depressed,  with  a  forecast  return  of 
11,200  fish  being  onlv  14  percent  of  the 
lower  end  of  the  spawning  escapement 
goal  range  of  80,000  to  90.000  adults 
counted  at  Bonneville  Dam.  Upriver 
summer  i;hinoolc  migrate  to  the  far  north 
and  are  not  a  major  contributor  to  ocean 
fisheries  off  Washington  and  Oregon 
Snake  River  spring  and  summer  chinook 
are  listed  as  threatened  under  the  ESA 
(57  FR  146,53.  .^pril  22,  1992) 

(2)  Willamette  Hiver  spring  rhmook. 
Willamette  River  spring  chinook  returns 
are  projected  to  be  32,800  fish,  close  to 
the  1Q97  return  of  34.300  fish  (PRE  I), 
and  the  fifth  consecutive  year  that  the 
adult  return  is  less  than  50,000  fish. 
Lower  Columbia  River  spring  chinook 
stocks  are  important  contributors  to 
Council  area  fishery  catches  north  of 
C^pe  Falcon;  Willamette  River  spnng 
chinook  stocks  generally  contribute  to 
Canadian  and  Alaskan  ocean  fisheries. 

(3)  Columbia  River  fall  chinook. 
Abundance  estimates  are  made  for  five 
distinct  fall  chinook  stot.k  units,  as 
follows: 

(a)  Upriver  bright  fall  chinook  ocean 
escapement  is  exp>e<:.1ed  to  be  141.800 
adults.  15  pert;ent  below  the  1997 
observed  return  of  167,900  adults  (PRE 
III)  This  stock  has  a  northern  ocean 
migratory  pattern  and  constitutes  less 
than  10  percent  of  Council  area  fisheries 
north  of  Cape  Falcon 

(b)  Lewis  River  wild  chinook  ocean 
escapement  is  forecast  at  7.000  adults, 
4f",  percent  below  the  1997  run  size  of 
13,800  adults  (PRE  III) 

(c)  Lower  river  hatcherv'  (Tules)  fall 
chinook  ot;ean  escapement  is  foret;ast  at 
22,500  adults,  60  percent  below  the 
1997  observed  return  of  56,700  adults 
(PRE  III).  This  stock  has  declined 
sharply  since  the  record  high  return  in 
1987   Lower  Columbia  River  fall 
chinook  stocks  normally  account  for 
more  than  half  the  total  catch  in  Council 
area  fisheries  north  of  Cape  Falcon,  with 
lower  river  hatchen,'  fall  chinook  being 
the  single  largest  contributing  stock 

(d)  Spnng  Creek  hatchery  iTuies)  fall 
chinook  ocean  escapement  is  projected 
to  be  14.200  adults.  44  percent  below 
the  1997  observed  return  of  25.200 
adults  (PRE  III).  The  Spring  Creek 
hatchery  fall  chinook  sto<:k  generally 
has  been  rebuilding  slowly  since  the 
record  \ow  return  in  1987,  but  this 
year's  projection  of  14,200  adults  is  very 
low. 

(e)  Mid-Columbia  bright  fall  chinook 
ocean  escapement  is  projected  to  be 


44,900  adults,  21  percent  below  the 

1997  return  of  57.000  adults  (PRE  III). 
(4)  Snake  River  wild  fall  rhmook. 

Snake  River  wild  fall  chinook  are  listed 
under  the  ES.^  as  a  threatened  species 
(57  FR  14653,  April  22,  1992). 
Information  on  the  stock's  ocean 
distribution  and  fisherv  impacts  are  not 
available  Attempts  to  evaluate  fishery 
impacts  on  Snake  River  fall  chinook 
have  used  the  Lyons  Ferrv  Hatchery 
stock  to  represent  Snake  River  wild  fall 
chinook.  The  Lvons  Fenr  stock  is 
widely  distnbuted  and  harvested  by 
ocean  fisheries  from  southern  California 
to  .Maska 

Washington  coastal  and  Puget  Sound 
chinook  generally  migrate  to  the  far 
north  and  are  affected  insignificantly  by 
ocean  harvests  from  Cape  Falcon  to  the 
U.S. -Canada  border 

Coho  Salmon  Stocks 

There  are  indications  that  the  1997 
preseason  abundance  predictors  for 
coho  were  optimistic,  because  thev  did 
not  anticipate  abnormailv  low  marine 
survival  associated  with  the  current  El 
Nifio  event  Postseason  estimates  of 
abundance  for  Columbia  River, 
Washington  Coastal,  and  Puget  Sound 
stocks  were  substantially  below 
expectations  after  allowanc:es  for  lower 
than  anticipated  impacts  bv  oc:ean 
fisheries  were  considered 

Impacts  on  growth  and  survival  prior 
to  the  fall  of  1997  returns  were 
automatically  incorporated  into  sibling- 
based  predictors  currently  employed  for 
several  stoc;ks  For  instance   lack  returns 
for  most  Columbia  River  cninook  and 
coho  stocks  were  at.  or  near,  record  low 
levels,  and  fish  condition  was 
noticeably  poor  Ehinng  the  1982-1983 
El  Niiio,  the  STT  incorporated  an 
adjustment  factor  in  anticipation  of 
abnormally  high  over-winter  mortality 
with  widelv  varying  success  The  STT 
considered  and  reiected  inLorporatmg  a 

1998  adjustment  factor  to  compensate 
for  abnormally  high  over-winter 
mortality  that  may  result  from  the 
current  El  Nino  event  The  current  El 
,NIiho  developed  more  rapidly  and  at 
different  times  than  previous  events  so 
there  is  a  general  lack  of  information 
that  can  be  usefully  employed  to 
quantify  the  degree  to  which 
adjustments  should  be  made  to  the 
estimates  of  survival  of  salmon  stocks. 
The  STT,  however,  was  of  the  opinion 
that  the  abundance  forecasts  presented 
for  this  season's  report  for  coho  and 
Columbia  River  chinook  stocks  could 
likeK  prove  to  be  optimistic. 

Central  California  coast  coho  and 
southern  Oregon/northern  California 
coast  coho  are  listed  as  threatened 
species  under  the  ESA  (61  FR  56138, 


October  31, 1996.  and  62  FR  24588.  May 
6,  1997).  Coho  populations  in  California 
have  not  been  monitored  closelv  in  the 
past,  and  no  forecasts  of  the  ocean 
abundance  of  listed  coho  originating 
from  California  are  available;  these  runs 
have  been  generally  at  low  abundance 
levels  for  many  years. 

Oregon  coastal  and  Columbia  River 
coho  stocks  are  the  primary  components 
of  the  Oregon  Production  Index  (OPI). 
an  annual  index  of  coho  abundance 
from  Leadbetter  Point.  WA,  to  the  U.S.- 
Mexico border.  The  1998  OPI  is  forecast 
to  be  136,500  coho.  71  percent  below 
the  1997  preseason  forecast  of  463,800 
coho.  and  44  percent  below  the  1997 
observ  ed  level  of  243,400  coho  (PRE  I). 
The  1998  estimate  for  OCN  is  47,200 
coho,  45  percent  below  the  1997 
preseason  forecast  of  86,400  coho,  and 
70  percent  above  the  1997  observed 
level  of  27.800  coho  (PRE  I).  The  1997 
spawning  escapement  of  the  OCN  stock 
was  27,800  fish,  the  smallest  for  at  least 
the  last  5  years. 

Most  Washington  coastal  natural  coho 
stocks  and  Puget  Sound  combined 
natural  coho  stocks  are  exf)ected  to  be 
less  abundant  in  1 998  than  forecast  in 
1997.  The  1998  Willapa  Bay  hatchery 
total  ocean  stock  abundance  forecast  is 
20.800  adults,  approximately  71  percent 
less  than  1997  (PRE  I).  The  prediction 
is  based  upon  an  average  terminal  area 
return  per  release  (1992-1997)  adjusted 
by  a  mean  jack  return  rate  for  the  same 
brood  years.  Willapa  Bay  coho 
production  is  predominately  hatchery 
origin  and  until  1998.  only  hatchery 
abundance  was  predicted.  This  year,  the 
estimate  of  natural  coho  is  3,300.  The 
estimate  of  Grays  Harbor  natural  stock 
ocean  abundance  for  1998  is  30,100 
adults,  an  increase  of  15  percent  from 
the  1997  preseason  expected  abundance 
(PRE  I)  The  estimate  of  hatchery  stock 
ocean  abundance  is  25,600  adults,  a 
decrease  of  75  percent  from  the 
preseason  1997  estimate  (PRE  I).  The 
Quinault  natural  coho  ocean  run  size  is 
6,500  fish,  an  increase  of  225  percent 
from  the  1997  projected  level  (PRE  I). 
The  Quinault  hatchery  coho  ocean  run 
size  is  forecast  at  3,900  fish,  a  decrease 
of  24  percent  compared  to  the  1997 
level  (PRE  I).  The  Queets  natural  coho 
ocean  run  size  is  4,200  fish,  a  decrease 
of  2  percent  from  the  1997  projected 
level  (PRE  I).  T'he  Queets  hatchery  coho 
ocean  run  size  is  forecast  at  4.600  fish, 
a  decrease  of  '1  percent  compared  to 
the  1997  level  (PRE  I).  The  Hoh  River 
natural  coho  ocean  run  size  is  3,400 
fish,  an  increase  of  21  percent  from  the 
1997  projected  level  (PRE  I).  There  is  no 
hatchery'  production  projected  for  the 
Hoh  system  for  1998.  The  1998  forecast 
abundance  of  Quillayute  River  natural 
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and  hatchery  components  are  10  percent 
and  52  percent,  respeciively.  below  the 
1997  forecast  levels  (PRE  I). 

Pink  Salmon  Stocks 

Major  pink  salmon  runs  return  to  the 
Frasor  River  and  Puget  Sound  only  in 
odd-numbered  years.  In  1997. 
abundance  was  8.2  million  Fraser  River 
pink  salmon,  Pugef  Sound  pink  salmon 
abundance  is  not  yet  available. 

MoMgnnent  Measures  for  1998 

The  Council  recommended  allowable 
ocean  harvest  levels  and  management 
measures  for  1998  designed  to  apportion 
the  burden  of  protecting  the  weak  stocks 
previously  discussed  eauitably  among 
ocean  Tisheries  and  to  allow  maximum 
harvest  of  natural  and  hatchery  runs 
surplus  to  inside  fishery  and  spawning 
needs.  NMFS  finds  the  Council's 
recommendations  responsive  to  the 
goals  of  the  FMP,  the  requirements  of 
the  resourt:fi,  and  the  socio-economic 
factors  affecting  resource  users.  The 
recommendations  are  consistent  with 
the  requirements  of  the  Magnuson- 
Stevens  Act  and  other  appli(,able  law. 
including  the  ESA  and  U.S.  obligations 
to  Indian  tribes  with  Federally 
recognized  fishing  rights.  Accordingly. 
NMFS  hearby  adopts  them 

North  of  Cape  Falcon.  Oregon,  the 
management  measures  implement  the 
smallest  chinook  and  coho  quotas  since 
1994  to  protect  depressed  Washington 
coastal.  Puget  Sound,  and  Oregon 
Coastal  Natural  (OCN)  coho  stocks. 
South  of  Cape  Falcon,  the  retention  of 
coho  is  prohibited  for  the  fourth 
consecutive  year,  and  chinook  fisheries 
are  constrained  primarily  to  meet  the 
Klamath  River  fall  chinook  natural 
spawner  escapement  floor  and  ESA 
standards  for  Sacramento  River  winter 
chinook.  These  constraints  also  limit 
impacts  on  threatened  Snake  River  fall 
chinook.  Southern  Oregon/Northern 
California  Coast  coho,  and  Central 
California  coho.  Size  limit,  gear,  and 
seasonal  restrictions  are  intended  to 
reduce  harvest  impacts  on  endangered 
Sacramento  River  winter  chinook.  The 
management  measures  include  a  small 
selective  recreational  fishery  for  marked 
hatchery  coho  in  the  ocean  off  the 
mouth  of  the  Columbia  River. 

A.  South  of  Cape  Falcon 

In  the  area  south  of  Cape  Falcon,  the 
management  measures  in  this  rule 
reflect  primarily  the  need  to  achieve  the 
minimum  spawning  escapement  goal 
floor  for  Klamath  River  fall  chinook  and 
the  ESA  requirements  for  Sacramento 
River  winter  chinook.  southern  Oregon/ 
northern  California  coast  coho  and 
central  California  coast  coho. 


Since  completion  of  the  April  30. 
1997.  supplement  to  the  March  8.  1996. 
opinion.  NMFS  has  listed  four 
populations  of  steelhead  as  threatened 
under  the  ESA  (62  FR  43937.  August  18. 
1997.  and  63  FR  13347.  March  19.  1998) 
and  proposed  seven  populations  of 
chinook  for  listing  (63  FR  1 1482.  March 
9.  1998).  In  a  March  4. 1998.  letter  to  the 
Council.  Nh»lFS  provided  guidance  on 
protective  measures  for  listed  species 
for  the  1998  season.  NMFS  required  that 
Council  fisheries  be  managed  so  that  the 
total  ocean  exploitation  rate  on  listed 
coho  from  the  California  component  of 
the  southern  Oregon/northern  California 
coast  coho  environmentally  significant 
unit  be  constrained  to  13  percent  or  less, 
the  lowest  exploitation  rate  specified 
under  the  rebuilding  provisions  of  the 
Council's  recommended  Amendment  13 
to  the  FMP.  In  addition,  the  retention  of 
coho  in  recreational  and  commercial 
fisheries  off  California  is  prohibited.  In 
accordance  with  the  NMFS  guidance, 
the  Council's  recommendations  result  in 
a  12-percent  exploitation  rate  impact  for 
Rogue/Klamath  coho,  and  retention  of 
coho  south  of  Cape  Falcon  is  prohibited 
for  the  fourth  consecutive  year. 

Sacramento  River  winter  chinook  are 
listed  as  an  endangered  species  under 
the  ESA.  A  March  8.  1996.  biological 
opinion  and  a  February  18,  1997. 
addendum  require  that  NMFS  reduce  all 
harvest-related  impacts  to  the 
Sacramento  River  winter  chinook 
salmon  population  by  a  level  that  would 
achieve  at  least  a  31-p6rcent  increase  in 
the  sp)awner-to-spawner  replacement 
rate  over  a  base  period  of  1989  through 
1993.  The  increase  in  the  spawner-to- 
spawner  replacement  rate  projected  for 

1998  is  31.1  percent,  which  achieves  the 
minimum  31  percent  rate  over  the  base 
period. 

NMFS  concluded  that  incidental 
fishery  impacts  that  occur  in  the  ocean 
salmon  fishery  proposed  for  the  period 
from  May  1.  1998.  through  April  30. 

1999  (or  until  the  effective  date  of  the 
1999  management  measures),  will  not 
jeopardize  the  continued  existence  of 
populations  of  chinook  proposed  for 
listing. 

The  Council  recommended  the 
continued  use  of  an  increase  in  the 
minimum  size  limit  in  the  recreational 
fishery  to  24  inches  (61.0  cm)  south  of 
Horse  Mountain  in  conjunction  with 
restricted  seasons  to  reduce  incidental 
ocean  harvest  of  Sacramento  River 
winter  chinook.  The  Council  reviewed  a 
recent  California  Department  of  Fish 
and  Game  study  on  the  mortality  rate  of 
salmon  released  in  the  California 
recreational  fishery  and  revised  the 
hooking  mortality  rates  associated  with 
mooching  using  circle  and  )  hooks 


consistent  with  the  study  results.  The 
Council  recommended  the  continuation 
of  gear  restrictions  for  recreational 
fisheries  off  California,  with  certain 
modifications,  to  minimize  hooking 
mortality. 

The  Council  recommended  a  July  1 
through  September  7  recreational 
fishery  between  Point  Arena  and  Pigeon 
Point  in  which  the  bag  limit  will  be  the 
first  two  fish  caught  (excluding  coho) 
with  no  minimum  size  limit.  Any  coho 
salmon  caught  must  be  released. 

The  Council  also  recommended  a 
commercial  troll  test  fishery  operating 
inside  six  nautical  miles  from  July  5 
through  luly  31  between  Fort  Ross  and 
Point  Reyes  under  a  3,000  fish  quota. 
The  test  fishery  is  designed  to  assess  the 
relative  contribution  of  Klamath  River 
fall  chinook  to  the  catch  of  a  near-shore 
commercial  fishery  in  the  test  area. 

Commercial  Troll  Fisheries 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  south  of  Cape 
Falcon.  All  seasons  listed  below  are 
restricted  to  all  salmon  species  except 
coho  salmon.  Off  California,  no  more 
than  six  lines  are  allowed  per  vessel.  Off 
Oregon,  no  more  than  four  spreads  are 
allowed  per  line. 

From  Point  Sur,  CA,  to  the  U.S.- 
Mexico border,  the  commercial  fishery 
will  open  May  1  through  September  30. 

From  Point  San  Pedro,  CA.  to  Point 
Sur,  CA,  the  commercial  fishery  will 
open  May  1  through  May  31.  then 
reopen  June  16  through  September  30. 

From  Point  Reyes  to  Point  San  Pedro. 
CA.  the  commercial  fishery  will  open 
July  1  through  September  30. 

From  Fort  Ross  (38''31'00'  N.  lat.)  to 
Point  Reyes.  CA.  a  test  troll  commercial 
fishery  inside  6  nautical  miles  will  open 
July  5  through  the  earlier  of  July  31  or 
an  overall  3.000  chinook  quota.  For  all 
salmon  except  coho.  the  season  is  to  be 
opened  as  follows:  July  5  through  the 
earlier  of  July  11  or  1.000  chinook 
quota;  July  12  through  the  earlier  of  July 
18  or  1.000  chinook  quota:  and  July  19 
through  the  earlier  of  July  25  or  the 
lesser  of  a  1.000  chinook  quota  or  the 
remainder  of  the  overall  3,000  chinook 
quota.  If  sufficient  overall  quota 
remains,  the  fishery  will  reopen  on  July 
26  through  the  earlier  of  July  31  or 
achievement  of  the  overall  3,000 
chinook  quota.  There  is  a  landing  limit 
of  no  more  than  30  fish  per  day  All  fish 
caught  in  this  area  must  be  landed  in 
Bodega  Bay  within  24  hours  of  each 
closure.  Fish  taken  outside  this  test 
fishery  may  not  be  landed  at  Bodega  Bay 
during  the  time  authorized  for  the  test 
fishery  landings.  These  restrictions  are 
necessary  to  assure  the  data  collected 
from  the  test  fishery  are  valid. 
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From  Point  ,^rena  to  Point  Reves,  CA, 
the  commercial  fisherv  will  open 
August  1  through  September  :U) 

From  Horse  Mountain  to  Point  ,\rena. 
CA.  the  commercial  fishery  will  open 
September  1  through  September  30 

From  the  Oregon-Caliiomia  border  to 
Humboldt  South  letty.  C.\.  the 
commen.ial  fishen.-  will  open  September 
1  and  continue  through  the  earlier  of 
September  30  or  attainment  of  the  6,000 
chinook  quota.  Restrictions  include  a 
landing  limit  of  no  more  than  30  fish 
per  day;  all  fish  caught  in  this  subarea 
must  be  landed  within  the  subarea.  and 
closure  of  the  Klamath  Control  Zone. 
Under  the  State  of  Oregon  regulations, 
vessels  with  fish  on  board  from  this  area 
that  are  temporanlv  moored  in 
Brookings.  Ort^gon,  prior  to  landing  in 
California  must  first  notif\^  the  Chetcc 
River  Coast  Guard  Station  via  VHF 
channel  22A  between  the  hours  of  0.500 
and  2200  and  provide  the  name  of  the 
vessel,  number  of  fish  on  board,  and 
estimated  time  of  arrival 

From  Sisters  Rocks  to  .Mack  Arch,  OR. 
the  commercial  fisherv  will  open 
August  1  and  continue  through  the 
earlier  of  August  31  or  attainment  of  the 
1,400  chinook  quota.  The  fishery  will 
follow  a  cycle  of  2  days  open  and  2  days 
closed   The  days  open  may  be  adjusted 
inseason,  if  necessar\,  to  manage  the 
fishery.  The  open  area  is  restricted  to 
only  0  to  4  nautical  miles  (7  4  km)  off 
shore  All  salmon  must  be  landed  and 
delivered  to  Gold  Beach,  Port  Orford.  or 
to  Brookings  within  24  hours  of  each 
closure 

From  Humbug  Mountain,  OR,  to  the 
Oregon-California  border,  tiie 
commercial  fishen,'  opened  .^pril  15  and 
will  continue  through  the  earlier  of  May 
31  or  attainment  of  the  3.600  chinook 
quota 

From  Heceta  Banks  (43°58'00"  N.  lat.) 
to  Humbug  .Mountain.  OR,  the 
commercial  fishery  opened  April  15  and 
will  continue  through  lune  30,  then 
reopen  August  1  through  August  26,  and 
then  reopen  September  1  through 
October  31 

From  Cape  Falcon  to  Heceta  Banks 
(43°58'00  '  N   lat  ),  the  commercial 
fisherv'  opened  on  April  15  and  will 
continue  through  June  30,  then  reopen 
August  1  through  .A.ugust  28,  and  then 
reopen  September  1  through  October  31 
See  Oregon  State  regulations  for  a 
description  of  the  time  and  area  closures 
at  the  mouth  of  Tillamook  Bay. 

Recreational  Fisheries 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  south  of  Cape 
Falcon.  All  seasons  listed  below  are 
restricted  to  all  salmon  species  except 
coho  salmon.  North  of  Point 


Conception  persons  fishing  for  salmon 
and  persons  fishing  from  a  boat  with 
salm.on  on  board  are  restricted  to  no 
more  than  one  rod  per  angler.  From 
Horse  Mountain  to  Point  Conception, 
C,^.  the  following  restrictions  applv: 

If  angling  by  any  other  means  than 
trolling,  then  no  more  than  two  single 
point,  single  shank,  barbless  circle 
hooks  shall  be  used.  The  distance 
between  the  two  hooks  must  not  exceed 
5  in  (12,7  cun)  when  measured  from  the 
top  of  the  eye  of  the  top  hook  to  the 
inner  base  of  the  curve  of  the  lower 
hook,  and  both  hooks  must  be 
permanently  tied  in  place  (hard  tied).  A 
circle  hook  is  defined  as  a  hook  with  a 
generally  circular  shape  and  a  point 
which  turns  inwards,  pointing  directly 
to  the  shank  at  a  90  degree  angle 
Trolling  is  defined  as:  .\ngling  from  a 
boat  or  floating  device  that  is  moving 
forward  by  means  of  a  source  of  power 
(other  than  drifting  by  means  of  the 
prevailing  water  current  or  weather 
conditions)  except  when  landing  a  fish. 

Exception:  Circle  hooks  are  not 
required  when  artificial  lures  are  used 
without  bait. 

From  Pigeon  Point,  CA,  to  the  U.S.- 
Mexico border,  the  recreational  fishery- 
which  opened  on  March  14  will 
continue  through  September  7  with  a  2- 
fish  daily  bag  limit  and  a  24  in  (61.0  cm) 
minimum  size  limit. 

From  Point  Arena  to  Pigeon  Point, 
C.'\.  the  recreational  fisherv  which 
opened  on  .March  28  will  continue 
through  November  1  with  a  2-fish  daily 
bag  limit  and  a  24  in  (61.0  cm] 
minimum  size  limit  Except  from  July  1 
through  September  7  the  bag  limit  will 
be  the  first  two  fish  other  than  coho  and 
no  size  limit.  Sacramento  Control  Zone 
will  be  closed  from  the  season  opening 
through  March  31 

From  Horse  Mountain  to  Point  Arena, 
CA,  the  recreational  fishery  which 
opened  on  February-  14  will  continue 
through  July  5.  then  reopen  .\ugust  1 
through  November  15  (the  nearest 
Sunday  to  November  15)  with  a  2-fish 
daily  bag  limit  and  a  24  in  (610  cm) 
minimum  size  limit  for  both  seasons. 

From  Humbug  Mountain,  OR.  to 
Horse  Mountain.  CA.  the  recreational 
fishery  will  open  May  23  through  June 
10,  then  reopen  June  21  through  July  5 
and  .August  11  through  September  13. 
All  seasons  include  a  one-fish  daily  bag 
limit,  but  no  more  than  four  fish  in 
seven  consecutive  days:  the  Klamath 
Control  Zone  closed  in  August. 

From  Cape  Falcon  to  Humbug 
Mountain.  OR,  the  recreational  fishery, 
which  opened  April  15.  will  continue 
through  Julv  5,  then  reopen  August  1 
through  October  31   Both  seasons 
include  a  2-fish  daily  bag  limit,  but  no 


more  than  six  fish  in  7  consecutive 
days.  Legal  gear  is  limited  to  artificial 
lures  and  plugs  of  any  size,  or  bait  no 
less  than  6  inches  (15.2  cm)  long 
(excluding  hooks  and  swivels).  All  gear 
must  have  no  more  than  two  single 
point,  single  shank  barbless  hooks; 
divers  are  prohibited;  and  flashers  may 
be  used  only  with  downriggers. 

B.  North  of  Cape  Falcon 

From  the  U.S. -Canada  border  to  Cape 
Falcon,  ocean  fisheries  are  managed  to 
protect  depressed  lower  Columbia  River 
fall  chinook  salmon  and  Washington 
coastal  and  Puget  Sound  natural  coho 
salmon  stocks  and  to  meet  ESA 
requirements  for  Snake  River  fall 
chinook  salmon.  Ocean  treaty  and  non- 
treaty  harvests  and  management 
measures  were  based  in  part  on 
negotiations  between  Washington  State 
fishery  managers,  commercial  and 
recreational  fishing  groups,  and  the 
Washington  coastal,  Puget  Sound,  and 
Columbia  River  treaty  Indian  tribes  as 
authorized  by  the  U.S.  District  Court  in 
U.S.  V.  Washington,  U.S.  v.  Oregon,  and 
Hoh  Indian  Tribe  v.  Baldrige. 

All  non-treaty  commercial  troll  and 
recreational  ocean  fisheries  will  be 
limited  by  either  an  overall  10,000 
chinook  quota,  or  impacts  on  critical 
Washington  coastal  and  Puget  Sound 
natural  stocks  equivalent  to  the 
preseason  coho  quota  of  16,000.  A 
preseason  trade  was  made  of  4,000  coho 
ft"om  the  commercial  troll  fishery  to  the 
recreational  fishery  for  1,500  chinook. 
Between  Leadbetter  Point  and  Cape 
Falcon,  the  recreational  coho  fishery 
will  be  a  selective  fishery  for  marked 
hatchery  coho. 

Commercial  Troll  Fisheries 

The  commercial  troll  fishery  for  all 
salmon  except  coho  will  of)en  between 
the  U.S. -Canada  border  and  Cape 
Falcon,  OR.  on  May  1  and  continue 
through  June  15  or  attainment  of  the 
6,500  chinook  quota.  The  Columbia 
Control  Zone  is  closed. 

Recreational  Fisheries 

Recreational  fisheries  are  divided  into 
four  subareas:  Opening  dates,  subarea 
quotas,  bag  limits,  and  area  and  gear 
restrictions  are  described  below.  The 
fisheries  in  open  subareas  will  begin  on 
August  3  and  continue  through  the 
earlier  of  September  24  or  attainment  of 
the  respective  subarea  coho  quota.  The 
recreational  fisheries  will  be  limited  by 
overall  catch  quotas  of  3,500  chinook 
and  16.000  coho  Chinook  guidelines  for 
the  three  subareas  between  Cape  Alava. 
WA,  and  Cape  Falcon,  OR,  will  provide 
a  basis  for  inseason  management 
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measures  to  restrain  chinook  harvest  but  Treaty  Indian  Fisheries 

will  not  serve  as  quotas.  Ocean  salmon  management  measures 

From  Leadbetter  Point.  WA.  to  Cape  proposed  by  the  treaty  Indian  tribes  are 

Falcon.  OR.  the  fishery  will  be  for  all  p^^  of  g  comprehensive  package  of 

salmon  with  a  8,000  coho  subarea  quota  treaty  Indian  and  non-treaty  salmon 


Council  recommended  and  NMFS 
concurs  that  the  following  seasons  will 
open  off  California  in  1999.  The 
following  recreational  seasons  have  two- 
fish  daily  bag  limits  and  a  minimum 


(1.000  coho  of  this  quota  are  allocated  fisheries  in  the  ocean  and  inside  waters  size  limit  of  24  in  (61.0  cm)  for  chinook 
to  hook-and-release  mortality  due  to  the  agreed  to  by  the  various  parties.  Treaty  salmon  (see  special  gear  restrictions 
selective  fishery  regulation),  open  troll  seasons,  minimum  length  B.5).  From  Pigeon  Point  to  the  U.S.- 
Sunday through  Thursday  only,  with  a  restrictions,  and  gear  restrictions  were  Mexico  border,  a  recreational  fishery  for 
2-fish  daily  bag  limit,  but  no  more  than  developed  by  the  tribes  and  agreed  to  by  all  salmon  except  coho  will  open  on 
1  chinook  a  day.  All  retained  coho  must  the  Council,  Treaty  Indian  troll  fisheries  March  13.  From  Point  Arena  to  Pigeon 
have  a  healed  adipose  fin  clip,  no  more  north  of  Cape  Falcon  are  governed  by  Point,  a  recreational  fishery'  for  all 
than  four  fish  may  be  retained  in  a  quotas  of  15,000  chinook  (10.000  for  the  salmon,  except  coho.  will  open  on 
calender  week  (Sunday  through  May-June  chinook-directed  fishery  and  March  27.  From  Horse  Mountain  to 
Saturday),  and  the  area  is  closed  in  the  5.000  for  the  August-September  all-  Point  Arena,  a  recreational  fishery  for 
Columbia  Control  Zone.  Inseason  salmon  fishery)  and  10.000  coho.  The  all  salmon,  except  coho,  will  open  on 
management  may  be  used  to  sustain  all-salmon-except-coho  seasons  open  February  13.  An  experimental  fishery 
season  length  and  keep  harvest  within  May  1  and  extend  through  June  30  or  will  open  between  Point  Sur  and  the 
a  guideline  of  1.050  chinook.  until  the  overall  harvest  guideline  of  U.S.-Mexico  Border  for  all  salmon. 

From  the  Queets  River  to  Leadbetter  10,000  chinook  is  reached,  whichever  is  except  coho.  from  April  2  through  the 

Point.  WA.  the  fishery  will  be  for  all  earlier.  The  all-sahnon  seasons  open  earlier  of  April  29  or  achievement  of  a 

salmon  with  a  7.400  coho  subarea  quota.  August  1  and  extend  through  the  chinook  quota.  The  experimental  fishery 

open  Sunday  through  Thursday  only.  earliest  of  September  15  or  attainment  of  jg  intended  to  evaluate  the  contribution 

with  a  two-fish  daily  bag  limit,  but  no  the  chinook  or  coho  quotas.  If  the  gf  Sacramento  River  winter  chinook  to 

more  than  1  chinook  and  no  more  than  chinook  quota  h^m  the  May-June  the  commercial  catch  south  of  Point  Sur 

four  fish  in  a  calender  week  (Sunday  fishery  is  not  fully  utilized,  the  excess  during  the  month  of  April.  Details 

through  Saturday),  and  closed  0  to  3  fish  may  not  be  rolled  into  the  later  all-  regarding  the  season,  the  chinook  quota, 

miles  (4.8  km)  offshore.  Inseason  salmon  season.  The  minimum  length  ^j^^j  participating  vessels  will  be 

management  may  be  used  to  sustain  restrictions  for  all  treaty  ocean  fisheries,  determined  through  an  inseason 

season  length  and  keep  harvest  within  excluding  ceremonial  and  subsistence  recommendation  of  the  Council  at  the 

a  guideline  of  2  350  Chinook.  harvest,  is  24  in  (61.0  cm)  for  chinook  November  1998  meeting.  At  the  March 

From  Cape  Alava  to  the  Queets  River,  and  16  in  (40.6  cm)  for  coho.  ^ggg  meeting,  the  Council  will  consider 

WA  the  fishery  will  be  for  all  salmon  fisheries  in  season  recommendations  to  establish 

with  a  600  coho  subarea  quota,  open  7  ^^  management  measures  for  an 

days  per  week  with  a  2-fish  daily  bag  The  timing  of  the  March  and  April  n      i  .      v,    r.w ,;„,  .^ 

lim^t.^season  management  may  be'  Council  meeUngs  makes  it  impraSicable  fl'j^  ";r;rprS  nio^n  ^  ^ 

used  to  sustain  season  length  and  keep  for  the  Council  to  recommend  fishing  ^^y  ^- '"  ^^^'^^  °"  uregon. 

harvest  within  a  guideline  of  100  seasons  that  begin  before  May  1 .  of  the  The  following  tables  and  text  are  the 

chinook.  same  year.  Therefore,  1999  fishing  management  measures  recommended  by 

From  the  U.S. -Canada  border  to  Cape  season  openings  earlier  than  May  1  are  the  Council  and  approved  by  NMFS  for 

Alava.  WA.  the  fishery  will  be  closed.  also  established  in  this  notification.  The  1998  and.  as  specified,  for  1999. 

Table  1  .—Commercial  Management  Measures  for  1998  Ocean  Salmon  Fisheries 

(Not*:  This  tab**  contains  important  restrictions  in  parts  A,  B.  C,  and  D  wtwch  must  be  loUowed  lor  lawtul  particpatran  in  ttte  fishery.) 
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U.S. -Canada  Border  to  Cape  Falcon 

May  1  triroogh  earlier  ot  June  15  or  6.500  chinook  quota  All  salmon  except  echo  Following  any  closure  of  this  fishery,  vessels  must 
land  and  deliver  the  fish  within  48  hours  ol  the  closure.  Columbia  Control  Zone  is  ctosed  (C.7.). 

South  of  Cape  Falcon 

Cape  Falcon  to  Heceta  Banks  (43°5ffCXr  N.  lat.) 

Apnl  15  through  June  30;  August  1  through  August  28;  and  Septemtjer  1  through  October  31  All  salmon  except  coho.  See  Oregon 
State  regulations  for  a  desaipfion  of  the  time  and  area  closures  at  the  mouth  of  Tillamook  Bay  See  gear  restnction  (C.3.a.). 

Heceta  Banks  (43°58'0ff  N.  lat.)  to  Humbug  Mountain 

Apnl  15  through  June  30;  August  1  through  August  26;  and  September  1  through  October  31  AH  salmon  except  coho.  See  gear  re- 
stnction (C  3.a.). 

Humbug  Mountain  to  the  Oregon-Calitomia  Border 

Apnl  15  through  earlier  of  May  31  or  3.600  chinook  quota.  All  salmon  except  coho.  See  gear  restnction  (C.3.a.). 

Sisters  Rocks  to  Mack  Arch 

August  1  through  earlier  of  August  31  or  1.400  chinook  quota.  AH  salmon  except  coho  Season  to  follow  a  cycle  of  2  days  open/2  days 
dosed  (August  1-2;  5-6;  9-10;  13-14;  17-18;  etc.)  and  may  be  modified  inseason  Open  only  0-4  nautical  miles  (7  4  km)  off  shore 
All  salmon  must  be  landed  and  delivered  to  GoW  Beach.  Port  Ortord  or  Brookings  within  24  hours  of  each  closure  See  gear  restnction 
(C.3.a) 

Oregorh-Calitornia  Border  to  Humboldt  South  Jetty 
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Table  1.— Commercial  Management  Measures  ^op  i998  Ocean  Salmon  Fisheries.— Continued 

[Note:  This  table  contains  rmportant  restrictions  in  parts  A,  B.  C.  and  D  which  must  be  toliowec  fo'  lawij  Da^'icipation  in  the  fishery.) 


September  1  through  earlier  of  September  30  or  6,000  chmook  quota  All  salmon  exceo:  coho.  LarxAng  limit  of  no  more  than  30  fish 
per  day  Klamath  Controf  Zone  ctosed  (C  7  )  All  fish  caught  in  this  area  -^us;  ae  lanoec  within  this  area.  Under  the  State  of  Oregon 
regulations,  vessels  with  fish  on  ooard  from  this  area  that  are  temporarily  'noorec  r  BrooKings.  Oregon  prior  to  landing  in  Calrtomia 
must  first  notify  the  Chetco  River  Coast  Guard  Station  via  VHF  channel  22A  between  the  hours  of  0500  and  2200  and  provide  the 
name  of  the  vessel,  number  of  fish  on  boarc,  and  estimated  time  of  arnvai   See  gea-  restriction  (C.3.b.) 

Horse  Mountain  to  Point  Arena 

September  1  through  September  3C   All  salmon  except  coho   See  gear  restriction  (C.3.b.). 

Point  Arena  to  Point  Reyes 

August  1  through  September  30  All  salmon  excepf  coho  See  gear  restriction  (C.3.b.). 

Fan  Ross  (SffSt  00  N  lat)  to  Point  Reyes  (test  fisheny  mside  6  nauticai  miles  ill  1  km)) 

July  5  through  earlier  of  July  31  or  an  overali  3.000  chinook  Quota  All  salmon  except  coho  Season  to  be  opened  as  tolk>ws:  July  5 
through  earlier  of  July  1 1  or  1,000  chinook  quota.  July  i2  through  earlier  of  July  18  O'  VCXXD  chmook  quota  arxD  July  ISttKoogh  earlier 
of  July  25  or  the  lesser  of  a  1,000  chmook  quota  or  the  remainder  o<  the  overall  3,000  chinoot*  Quota  "  sulfiaenf  overaN  quota  re- 
mains, the  fishery  will  reopen  on  juiy  26  through  the  earlier  of  July  3i  o'  achievemen*  of  the  overall  quota.  Open  only  inside  6  nautical 
miles  (111  km)  off  shore  Landing  limit  of  no  more  than  30  fish  per  aa\  At'  tisn  caught  i^  this  area  must  be  larxlec  in  Bodega  Bay 
wrthin  24  hours  of  each  closure  Fish  taken  outside  the  test  fisheny  'nay  -^o'  be  lanoec  a'  Booega  Bav  dunng  ttie  time  authonzed  for 
test  fishery  landings  See  gear  restriction  tC.3  D  } 

Point  Reyes  to  Point  San  Pedro 

July  1  through  September  30  All  salmon  except  coho  See  gear  restriction  {C.3.b.). 

Point  San  Pedro  to  Point  Sur  OS'  t&OO   N  iat.j 

May  1  through  May  31    June  16  through  September  30   All  salmon  excep'  cone    See  gea'  restriction  (C.3.b.). 

Com?  Sur  (36^  180O    N  lat.)  to  U  S  -Mexico  Boraer 

May  1  through  September  30   All  salmon  except  coho   See  gear  restriction  (C.S.b.). 

Point  Sur  ise^  1800'  N.  lat.)  to  US  -Mexico  Border  m  1999 

Apnl  2  through  the  earlier  of  April  29  or  achievement  of  a  chinook  quota  All  saknon  except  ooho.  The  details  of  tt>e  season  and  the 
Chinook  quota  will  be  determined  through  an  inseason  recommenoation  o'  "he  Council  at  its  ftovember  1998  meeting.  See  gew  restric- 
tion (C.3.b.). 


B,  MINIMUM  SIZE  UMITS  (INCHES) 


Area 
(when  open) 


Chinootc 


Coho 


Total 
length 


Head-off 


Total 
length 


Head-off 


rTnH 


North  of  Cape  Falcon  , 

Cape  Falcon  to  Oregon-California  Border* 
South  of  Oregon-California  Border ' 


28.0 
•26.0 
•26.0 


21.5 
•19.5 
•19.5 


None. 

None. 
None. 


•  Chinook  not  less  than  26  inches  ii9  5  inches  head-off)  taken  m  open  seasons  sout'^  o'  Cape  f^aicon  ~-,a,  be  landed  north  of  Cape  Fateon  only 
when  the  season  is  closed  north  of  Cape  Falcon. 

Metric  equivalents  for  chmook:  28,0  inches-7l.1  cm.  26  0  inches-66  0  cm.  2i  5  inches-f>d  6  cm.  19.5  inches-49.5  cm. 

C.  SPECIAL  REQUIREMENTS,  DEFINtTlONS   RESTRICTIONS  OR  EXCEPTIONS 

C.I.  Hooks — Single  point   single  shank  barotess  hooks  are  required 

C2.  Spread— A  single  leader  connected  to  an  individual  lure  or  bait 

CJ3.  Line.  Spread  ana  Gear  Restrictions 

a  Off  Oregon  south  of  Cape  Falcon   no  more  than  4  spreads  are  aliowec  oe'  xne. 
b  Off  California,  no  more  than  6  lines  are  allowed  per  vessel 

0.4.  Compliance  with  Minimum  Size  or  Other  Special  Restrictions — All  salmon  on  boarc  a  vessel  mus'  meet  the  fTW*num  sire  or  ottier  spe- 

cial requirements  lor  the  area  being  fished  and  the  area  in  which  they  are  lanoec  >'  tha*  area  is  open.  Salmon  may  be  landed  in  an 
area  that  is  ckjsed  only  if  they  meet  the  minimum  size  or  other  speaai  requirements  for  the  area  >''■  whic,!-  '-i«^.  we't-  caught 

C.5.  Transit  Through  Closed  Areas  with  Salmon  on  Board — It  is  unlawful  tor  a  vessel  to  have  troh  gea'  i-^  ••^e  wa'ei  /.rme  transitirig  any  area 

ctosed  to  salmon  fishing  while  possessing  salmon 

C.6.  Notification  When  Unsafe  Conditions  Prevent  Compliance  with  Regulations — A  vessel  is  exe^p-  I'o-^  -leetmc  speaai  management 

area  landing  restrictions  if  prevented  by  unsafe  weather  conditions  or  mechanical  problems  tro^  T^eetmc  'hose  'estrKtions  and  rt 
complies  with  the  State  of  Washington  s,  Oregon's,  or  California's  requiremen'  to  notiN  the  _  S  aas*  .jja-;:  a  >-  'ecerve  acKnowl- 
edgement  ol  such  notification  prior  to  leaving  the  area  This  notification  shal'  include  the  name  o'  the  vesse .  rO"  where  delivery  will 
be  made,  approximate  amount  of  salmon  (by  species)  on  board  and  the  estimated  time  o'  amval. 

C.7.  Control  Zone  Definitions: 

Columbia  Control  Zone — The  ocean  area  at  the  Columbia  River  mouth  txjundec  Dv  a  line  extending  to'  t  ".ajtical  miles  (11.1km)  due 
west  from  North  Head  along  46''i8'00'  N  lat  to  124=13  18  W  long  then  southerly  to  't6'i3'2'i  N.  lat.  and  124''11'00"  W  k>ng. 
(green.  Columbia  River  Entrance  Lighted  Bell  Buoy  #1),  then  southerly  to  46-*  3  06  N  lat  and  12'J°11'00"  W.  k>ng.  (red,  Columbia 
River  Approach  Lighted  Whistle  Buoy),  then  northeast  akxig  red  buoy  line  to  the  tic  o'  the  south  iet*v 
Klamath  Control  Zone — The  ocean  area  at  the  Klamath  River  mouth  bounded  or  the  north  by  4i'3e4e  S  la'  aporcxi-iaie'.  6  rwu- 
ticai  miles  (11  i  km)  north  of  the  Klamath  River  mouth),  on  the  west  by  124°23'00'  W  long  (aporoximateiv  '.:  lajtif.:^  miles  (22.2 
km!  off  shore),  and  on  the  south  by  4i°26  48    N   lat,  (approximately  6  nauticai  miles  '''  '■  "<  Km;  south  of  the  Kiamatn  River  mouth). 

C.8.  Incidental  Halibut  Harve.sf— The  operator  of  a  vessel  that  has  been  issuec  an  madenta^  halibut  harvest  license  mav  retam  PacifK:  f»l»- 

but  caught  madentalty  m  Area  2A,  dunng  authonzed  penods.  while  trolling  tor  sarton  inaoental  han.'es"  is  authonzec  ooiv  duriic 
May  and  June  troll  seasons  arxj  after  July  3i  if  quota  remains  and  it  announced  on  tr.e  NMFS  hotline  ^pnone  6CX>-662-9&2£. 
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Incidental  harvest:  license  hotders  may  land  no  mcxe  than  1  haliDut  per  eacn  8  ctimook.  except  l  halit>ut  may  be  landed  without  meet- 
ing the  ratio  requirement  and  no  more  than  25  hahbut  may  be  landed  per  trip  Halibut  retained  must  meet  the  minimum  size  limit  of" 
32  inches  (81  3  cm)  The  Oregon  Department  of  Fish  and  Wildlife  and  the  Washington  Department  of  Fish  and  Wildlife  will  monitor 
landings  and  if  they  are  proiected  to  exceed  the  25.344  pound  (115  mt)  preseason  allocation  or  the  Area  2A  non-Indian  commercial 
total  allowat)le  catch  of  halibut.  NMFS  will  take  mseason  action  to  close  the  incidental  halibut  fishery 
License  applications  lor  inadental  harvest  must  be  obtained  from  the  International  Paafe  Halibut  Commission  (phone  206-634-1838). 
Applicants  must  apply  prior  to  April  1  of  each  year 

C  9  Inseason  Management— \n  addition  to  standard  inseason  actions  or  mseason  modifications  already  noted  under  the  season  descnption. 

the  Counal  will  consider  inseason  recommendations  to  (1)  establish  the  Chinook  quota  season  opening  Apnl  2  and  modify  other  sea- 
son restrictions  lor  the  fishery  off  Calrtomia  between  Pomt  Suf  and  the  US  -Mexico  border,  and  (2)  open  the  cxxnmeraal  season  for 
all  salmon  except  coho  prior  to  May  l  m  areas  off  Oregon 

CIO.  Consistent  with  Counal  management  obfectives,  the  State  of  Oregon  may  establish  additional  late-season,  chinook-only  tishenes  m 
state  waters  Check  state  regulations  lor  details 

0.11.  For  the  purposes  of  California  Department  ol  Fish  and  Game  Code.  Section  8232.5.  the  definition  of  the  Klamath  management  zone  for 
the  ocean  salmon  season  shall  be  that  area  Irom  Hunr>bug  Mountain,  Oregon  to  Horse  Mountain.  California 

D.  QUOTAS 

D  1  North  ol  Cape  Falcon— M\  noo-treaty  troll  and  recreational  ocean  fisheries  will  be  limited  by  overall  quotas  of  either  1 0,000  chmook  or 

16,000  coho  Preseason  species  trade  ol  4.000  coho  to  ttie  reaeational  fishery  for  1,500  Chinook  to  the  commercial  fishery  There- 
lore,  the  troll  fishery  will  be  limited  by  overall  catch  quotas  ol  6.500  chmook  and  0  coho 

0.2  Humbug  Mountain  to  Oregon-Calilornia  Border— The  troll  Itshery  will  be  limited  by  a  catch  quota  of  3,600  chmook 

0.3.  Ststers  Rocks  to  Mach  Arch— The  troll  fishery  will  be  limited  by  a  catch  quota  ol  1 ,400  chmook. 

0.5  Oregofy-Calilomia  Border  to  HumbokSt  South  Jeff>^The  troll  lishery  will  be  limited  by  a  catch  quota  ol  6.000  chmook. 

0  6  fort  Ross  to  Point  Reyes— The  troll  lishery  will  be  hmrted  by  an  overall  catch  quota  ol  3.0O0  chmook. 

0  7  Pomt  Sur  to  US  Mexico  Border— The  troll  lishery  in  Apnl  1999  will  be  limited  by  a  chmook  catch  quota  to  tje  determined  by  the  Coun- 
cil at  Its  November  1998  meeting  


Table  2.— Recreational  Management  Measures  for  i998  Ocean  Salmon  Fisheries 

(Nott:  This  table  contains  important  restncttons  m  parts  A,  B,  C,  and  D  which  must  be  lollowed  tor  lawful  particpation  m  the  fishery.) 


A.  SEASON  DESCRIPTION 
North  of  Cape  Falcon 

U.S.-Canada  Border  to  Cape  Aiava 
Closed 

Cape  AJava  to  Queets  River 

August  3  through  earlier  ol  September  24  or  600  coho  subarea  quo»a  AH  salmon  Open  7  days  per  week.  2  fish  per  day  i  rod  per  arv 
gler   Inseason  management  (C  6  )  may  be  used  to  sustain  season  length  and  keep  harvest  within  a  guideline  of  100  Chinook 

Queets  River  to  Leadbetler  Pomt 

August  3  through  earlier  ol  September  24  or  7.400  coho  subarea  quota  All  salmon  Open  Sunday  through  'hur'>daY  .  tish  oer  aay, 
but  no  more  than  1  chmook  per  day  and  no  more  than  4  fish  per  calendar  week  (Sunday  through  Saturoay  Ciosec  0-3  -niies  4  8  km) 
oM  shore  1  rod  per  angler  Inseason  management  (C.6.)  may  be  used  to  sustain  season  length  and  keep  harvest  withm  a  gutoeime  of 
2.350  Chinook 

Leadbetter  Pomt  to  Cape  Falcon 

August  3  through  earlier  of  September  24  or  7,000  coho  subarea  quota  (0-2).  A3  salmon.  Open  Sunday  -hrough  >'ufsaav  .  fish  t^r 
day.  but  no  more  than  1  chmook  per  day  and  all  retained  coho  must  have  a  healed  adc>ose  tin  dip.  No  more  -han  4  hsh  per  caienaar 
week  (Sunday  through  Saturday)  1  rod  per  angter  Columbia  Control  Zone  is  dosed  (C  5  ).  inseason  management  (C  6.j  may  oe  used 
to  sustain  season  length  and  keep  harvest  withm  a  guidelirw  ol  1 .060  chirKXJk 

South  ol  Cape  Falcon 

Cape  Falcon  to  Humtxjg  Mountain 

Apnl  15  through  July  5  and  August  1  through  October  31.  All  salrrxxi  except  coho.  Two  fish  per  aa,  No  more  than  6  fish  m  7  consecu- 
tive days  1  rod  per  angler  Legal  gear  hmited  to:  artificial  lures  and  plugs  of  any  sue  or  bait  no  less  than  6  inches  (15  2  cm)  long  (ex- 
dudmg  hooks  and  swivels).  M  gaw  must  have  no  more  than  2  single  pomt.  single  shank  Dartxess  hooks  Divers  are  prohiCMtea  and 
flashers  may  only  be  used  with  downnggers.  See  Oregon  State  regulations  lor  a  description  ol  a  closure  a-  -he  -nouth  ot  Tiila-^ooK 

Bay 

In  1999.  the  season  does  not  open  until  May  1,  or  another  date  speafied  in  the  1999  managenerr  -leasu^es   jn.ess  '  is  opened  oy 

inseason  marwigement  (C6  ). 

HurrifHjg  Mountain  to  Horse  Mountain 

May  23  through  June  10;  June  21  through  July  5;  August  11  through  September  13  Alt  salmon  except  coho  One  tish  oer  day  No 
more  than  4  lish  in  7  consecutive  days  Klanwth  Control  Zone  (C.5.)  dosed  in  August  One  rod  per  ar>gier  (C.2.) 

Horse  Mountain  to  Pomt  Arena 

February  14  ttwough  July  5  and  August  1  through  November  15  (nearest  Sunday  to  Novenoef  i5  An  sai^on  exceot  coho  2  fish  :>er 
day  Chinook  minimum  size  limit  24  mches.  Special  gear  restriction  C.3.  (number  and  type  ol  hoo*<^s  *he^-  angimg  dv  "leans  other  -nan 
trollmg)  One  rod  per  angler  (C.2.). 

In  1999,  the  season  will  open  February  13  (nearest  Saturday  to  February  15)  through  -Vir.,  :\l  for  an  sai-xx-  e«,:ecr  Mm  .'  f^sh  Der 
day,  same  gear  and  minimum  size  restrictions  as  m  1998. 

Pomt  Anna  to  Pigeon  Point 

March  28  through  November  1  (nearest  Sunday  to  November  1)  All  salmon  except  coho.  2  fish  per  day,  chirKX*  mmimur^  size  Nmit 
24  inches,  except— Irom  July  1  through  September  7,  the  bag  limit  wiB  be  the  lirst  2  lish  (excluding  coho)(no  size  limit;  One  rod  per 
angler  (C.2.).  Saaamento  Control  Zone  (C.5.)  dosed  Irom  season  opening  through  March  31  Special  gear  restnction  C  3  (number 
and  type  ol  hooks  when  anglmg  by  means  ottier  tt^an  trollmg) 

In  1999,  the  season  will  open  March  27  (last  Saturday  m  March)  through  Apnl  30  with  the  same  regulations  that  were  in  etie<r:  a'  he 
end  ol  1998 
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Table  2— Recreational  Management  Measures  for  i998  Ocf^n  Salmon  f  sheries — Continued 

[Note:  This  table  contains  important  restrictions  ih  parts  A,  B,  C,  and  D  which  must  be  lollowed  lor  lawful  partiapation  in  the  fishery.] 

Pigeon  Pom:  ro  U  S  -Mexico  Border 

March  "4  through  September  7  All  sai'^on  except  coho  Two  fish  ^e'  oay  Chinook  minimum  size  limit  24  ir>ches.  One  rod  per  ar>gler 
north  of  Point  Conception  (C.2.).  Specia^  gear  restriction  north  ol  Point  Conception  C.3.  (number  and  type  ol  hooks  wtien  ar>glir>g  by 
means  other  than  trolling) 

In  1999  the  season  will  open  March  13  (nearest  Saturday  to  March  15)  through  Apnl  30  with  the  same  regulations  that  were  in  effect 
at  the  end  ol  1998. 

B.  MINIMUM  SIZE  UMITS 
(whe'^n'c^n)  Chinook         Coho  Pink 

North  of  Gape  Falcon    24.0  16.0    None. 

Cape  Falcon  to  Horse  Mountain  20.0    None,  except  20.0  off  California. 

South  o(  Horse  Mountain'  *24.0     20.0. 

"Except  July  1  through  September  7  during  the  "first  2  fish  t)ag  limrt"  south  of  Point  Arena  to  Pigeon  Point 
Metric  equivalents  for  chmook  24  0  inches-6i  0  cr^.  20  0  inches-50  8  cm. 

Metric  equivalents  tor  coho    16  0  inches=40  6  cm 
Metric  equivalents  tor  c>inK   20  0  inches=50  8  cm 

C.  SPECIAL  REQUIREMENTS,  DEFINITIONS,  RESTRICTIONS,  OR  EXCEPTIONS 

C.1.  HooA'S— Single  point,  single  shank  barbless  hooks  are  required  tor  ali  tishmg  gea'  north  of  Point  Conception,  California.  Oregon  (Depart- 
ment ol  Pish  and  Wildlife  regulations  m  the  state-water  fishery  oti  Tiiia'^ook  Ba.  -nay  aHow  ttie  use  of  bart>ed  hooks  to  be  consistent 
with  inside  regulations 

C.2.  Restnaion  or.  Number  of  Fishing  Rods  North  ol  Point  Conception  Caiiiomia—ki  persons  fishing  lor  salmon,  and  stil  persons  fishing 
from  a  boat  with  salmon  on  tjoaro,  may  use  no  more  than  one  rod  per  angle' 

C3.  Speaal  Gear  Restrictions  Between  Horse  Mountain  and  Point  Conception   Caiiiorn,a 

If  angling  by  any  other  means  than  trolling,  then  no  more  than  2  single  pom',  singie  shanK  Dart>iess  cirde  hooks  shall  tie  used.  The 
distance  t>eWireen  the  2  hooks  must  not  exceed  5  inches  (12  7  cmi  when  rneasured  from  the  top  ol  the  eye  of  the  top  hook  to  tf>e 
inner  base  of  the  curve  of  the  lower  hook,  and  both  hooks  must  t>e  permanently  tied  in  ptaoe  (hard  tied)  A  arde  hook  is  defined  as  a 
hook  with  a  generally  arcutar  shape  and  a  point  which  turns  inwaros  pomting  direcN  to  the  shank  at  a  90'  angle  Trollmg  defined: 
Angling  from  a  boat  or  floating  device  that  is  moving  forward  Dy  means  o'  a  source  ot  power  (other  than  dnfting  by  means  of  tt>e  pre- 
vailing water  current  or  weather  conortions)  except  when  landing  a  fish 
Exception  Cirde  hooks  are  not  required  when  artificial  lures  are  usee  withow  Dait. 

C.4.  Compliance  wth  Minimum  Size  or  Other  Special  Restrictions — All  salmon  or  ooarc  a  vessel  must  meet  ttie  minimum  size  or  other  spe- 

aal requirements  tor  the  area  t>eing  fished    Salmon  may  C>e  landed  in  ar  a'ea  tha'  is  dosed  only  H  they  meet  the  minimum  size  or 
other  special  requirements  for  the  area  m  which  they  were  caught 

CA.  Control  Zone  Definitions 

Columbia  Control  Zone — The  ocean  area  at  the  Columbia  River  mouth  bounoed  Dy  a  une  extending  for  6  nautical  miles  (11.1  km)  due 
west  from  North  Head  atong  46M800  N  lat  to  124=13  18  VV  long,,  then  southenv  'c  46M3'24  N.  lat.  a-v  'T-i  iVOO"  W.  long. 
igreen.  Gdumpia  River  Entrance  Lighted  Bell  Buoy  »1).  then  southerly  to  46"'  DC  N  la'  and  124"'11'00  A  •o.-^.y  (red.  Columbia 
River  Approach  Lighted  Whistle  Buoy),  then  northeast  akxig  red  buov  ime  to  the  tip  of  the  south  jetty. 


D.  QUOTAS 

Klamath  Control  Zone — The  ocean  area  at  the  Klamath  River  mouth  bounded  on  the  north  bv  4i°38'48"  N.  laL  (approximatety  6  nau- 
tical miles  (111  kmi  north  of  the  Klamath  River  mouthi.  on  the  west  Dv  i24'23  00  W  long  approximately  12  nautical  mites  (22^ 
Km)  off  slxire),  and  on  the  south  by  41°26  48    N  lat.  (approximately  6  nautica)  -nnes    ' '  •  k-    sou"  2'  "-'f  Klamath  River  mouth). 

Sacramento  Control  Zone — The  ocean  area  bounded  by  a  line  com^^encing  a'   Boiihas   ^oit     Ma'i-      ounty,  37''54'17"  N.  lat., 
122°43'36    W    long.)  southerly  to  Duxtxjry  Buoy  (37°5V37'    N    lat,   i22'4l  43     W    long     'c    ::han-e    Bjoy  1  (37"'46'10"  N.  lat.. 
122''37'56    W  long,)  to  Channel  Buoy  2  (37=45  48"  N.  laL,  122^37  44    W   long  1  to  Pomt  Sar-  i^eorz    ::.a'  Mateo  County,  S/'SS^O" 
N  lat.,  122°31  10-  W  k>ng.) 
C.6.  Inseason  Management— Heguiator^  modifications  may  tiecome  necessary  mseason  to  mee'  D^eseasor^  -^anaQe-neni  ob)act>ves  Such 

as  quotas,  harvest  guidelines  and  season  duration  Adions  could  induoe  modifications  to  oag  nr^rts  v  aavs  oc-en  to  fishir>g,  ar«d  ex- 
tensions or  reductions  in  areas  open  to  fishing  At  the  March  1999  meeting  the  Couna'  win  consioe'  a'  'nsea&c<r  'ei-c'-^-nen-iation  to 
open  seasons  for  all  salmon  except  coho  prior  to  May  1  m  areas  oti  Oregon 

The  procedure  tor  inseason  coho  transfer  among  recreational  subareas  north  of  Cape  faicoi"  wii:  r>e 

After  conlemng  wrth  representatives  ot  the  atfeded  ports  and  the  Salmon  Advisor>  Suboanei  'ecreationa  'ec>resenta;'vef  -.orrh  of  Cape 
Falcon,  NMFS  may  transfer  coho  inseason  amor>g  recreational  subareas  to  help  "-veet  the  recreationa*  season  ouratior   xx*K-'ves  (lor 
each  subarea)   Any  transfers  tietween  sut>area  quotas  of  5, (XX)  fish  or  less  shall  be  done  on  a  fish-tor  tis"-  nasis 
C.7.  Additional  Seasons  in  State  Temtonal  Waters — Consistent  with  Counal  management  objectives   the  states  o'  Aashngtcx  and  Oregon 

may  establish  limrted  seasons  in  state  waters  Oregon  state-water  fisheries  are  limited  to  chmook  saimon   Ghecx  state  'eQ,jia'Kxis  kx 
details 
D.I.  North  of  Cape  Falcon — All  non-treaty  troll  and  recreational  ocean  fisheries  will  t>e  lirnitec  Dy  overal'  quotas  o'  erthe-  " :    >X    :?■    ■»  -v 

16,000  coho  Preseason  species  trade  1,500  chmook  to  the  commeraai  fishery  are  exchangee  for  iJOC  con:  •:  •-•(■  f  •f-<i« .  ai 
fishery  Therefore,  the  recreational  fishery  will  be  limited  by  overall  catch  quotas  of  3  50C  chmook  anc  '6  OOC  cohc 

Note   A  cofKi  allocation  tor  the  sutiarea  from  the  U  S -Canada  border  to  Caipe  Aiava  wouk:  be  toe  s-^ai  tc  aiiov*  a  rjie^oa.  '  s^e^v 
Representatives  from  this  subarea  agreed  to  allocate  all  of  the  ocean  quota  of  coho  for  the  subarea  north  0'  the  Ouee'?  ^'ve-  t:  '%e 
subarea  from  Cape  Aiava  to  the  Queets  River  in  view  that  the  area  north  of  Gape  Aiava  has  access  tc  fhe  fishes  i-  Aashr.orxi 
State  Statistical  Area  4B 
D.2,  Leadbetler  Point  to  Cape  Falcon— The  coho  allocation  lor  this  subarea  is  8  (XK)  oohc   However    "  XK  conr  o'  -hi;  oj-xa  a-e  ai>:x.ii-K) 

to  hook-and-release  nxwiality  due  to  the  seiectrve  fishery  regulation  Thefetore  the  receationai  fisne"^.  wii  d«-  n-irec  :,  n  ^j;:>a-»a 
catch  quota  of  7.000  coho. 
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Table  3.— Treaty  Indian  Management  Measures  for  1 998  Ocean  Salmon  Fisheries 

(Not*:  This  taWe  cxxitams  important  restrictions  in  parts  A.  B.  and  C  which  must  be  (ottowed  kx  lawlul  participation  m  the  fishery. 


Tnpe  and  area  boundanes 


Open  seasons 


A    sf  A=iON  DESCRIPTIONS 


Salmon  speoes 


Minimum  size  limit 
(inches  ") 


Special  restncfions  by 


Chinook 


Coho 


MAKAH— That  portion  ol  the 
Fishery  Management  Area 
north  ol  48''02  15    N  lal 
(Nomvegian  Memorial)  and 
east  ol  125'44  00'  W  long 

OL/'LeL/T£— That  portion  of 
the  FMA  between  48°07  36  ' 
N.  lat  (Sand  Pt )  and 
A/'Sl  42'  N  lat  (Queets 
River)  and  east  of 
125°44  00    W   long 

HOH— That  portion  ol  the 
FMA  between  47°54'18'  N 
lat  (CXiiltayute  Rivef)  and 
47'21'00    N   lat   (Quinault 
River)  and  east  ol 
125''44'00"  W  long 

OUINAUL  r— That  portion  of 
the  FMA  between  47''4006 
N.  lat.  (Destruction  Island) 
and  46''53  18'  N  lat.  (Point 
Chehabs)  and  east  ol 
125°4400'  W  long. 

•Metnc  equivalents:  24  inches- 


May  1  through  earlier  of  June 

30  o<  chirKX>k  quota 
August  1  through  earliest  ol 

September  1 5  or  Chinook  or 

coho  quota 
May  1  through  earlier  ol  June 

30  or  Chinook  quota 
August  1  through  earliest  of 

September  1 5  or  chinook  or 

echo  quota. 

May  1  through  earlier  of  June 
30  or  Chinook  quota. 

August  1  through  earliest  of 
September  1 5  or  chinook  or 
coho  quota 

May  1  through  earlier  of  June 

30  or  Chinook  quota 
August  1  through  earliest  of 

September  1 5  or  chinook  or 

coho  quota. 

61.0  cm,  16  inches-40.6  cm. 


All  except  coho 


All 


24 
24 


16 


Barbless  hooks  No  more  than 
8  fixed  lines  per  boat  or  no 
more  than  4  hand  held  lines 
per  person 


All  except  coho 


All 


All  except  coho 


All 


All  except  coho 


All 


24    Barbless  hooks  No  more  than 

8  fixed  lines  per  boat. 
24  16 


24    Bartjiess  hooks  No  rrxxe  than 

8  fixed  lines  per  boat. 
24  16 


24    Bartjiess  hooks  No  more  than 

8  fixed  lines  per  boat. 
24  16 


B.  SPECIAL  REOUIREMFN'S    PESTRICTtONS    AND  EXCEPTIONS 
B.I.  All  boundaries  may  be  changed  to  include  such  othei  drcdb  as  may  nereattei  ckj  du^ttonzoC  oy  a  teoeral  court  lor  that  tnbes  treaty  fish- 

ery 
B^.  Applicable  lengths,  in  inches,  for  dressed,  head-off  salmon,  are  18  inches  (45  7  cm)  for  chinook  and  12  inches  (30.5  cm)  for  coho.  Mini- 

mum size  and  retention  limits  tor  ceremonial  and  subsisterKe  harvest  are  as  follows: 
Makah  Tnbe — None 

Quileute.  Hoh  and  OuinauH  Inbes—Hot  more  than  2  chinook  kx>ger  than  24  inches  in  total  length  may  tie  retained  per  day.  Chinook 
less  than  24  inches  total  length  may  tie  retained 
B.3b  The  area  wrthm  a  6-mile  (9  7  km)  radius  of  the  mouths  of  the  Queets  River  (47"'31'42"  N.  lat.)  and  the  Hoh  River  (47''45'12"  N.  lat.)  wHI 
be  closed  to  commercial  fishing  A  ctosure  within  2  mites  (3.2  km)  of  the  mouth  of  the  Ouinault  River  (47°2r00  N  lat )  may  be  en- 
acted by  the  Quinault  Nation  and/or  the  State  ol  Washington  and  will  not  adversely  affect  the  Secretary  of  Commerces  management 
regime. 

C.  QUOTAS 
C.I.         The  overall  treaty  troll  ocean  quotas  are  15,000  chinook  and  10.000  coho  The  overall  chinook  quota  is  divided  into  10.000  chinook  lor 
the  May^une  all  salmon-except-coTio  fishery  and  5.000  chinook  lor  the  August-September  all-salmon  season   II  the  chinook  quota 
from  the  May-June  lishery  is  not  fully  utilized,  the  excess  Itsh  may  not  be  rolled  into  the  later  all-salmon  season.  These  quotas  in- 
clude troll  catches  by  the  S'Klallam  and  Makah  tribes  in  Washington  State  Statistical  Area  48. 


Halibut  Retention 

Under  the  authority  of  the  Northern 
Pacific  Halibut  Act.  regulations 
governing  the  Pacific  halibut  fisheir 
were  published  in  the  Federal  Register 
on  March  18.  1997  (62  FR  12759).  These 
regulations  appear  at  50  CFR  part  300. 
The  regulations  state  that  vessels 
participating  in  the  salmon  troll  fishery 
in  Area  2A  (all  waters  off  the  States  of 
Washington.  Oregon,  and  California), 
which  have  obtained  the  appropriate 
International  Pacific  Halibut 
Commission  (IPHC)  license,  may  retain 
halibut  caught  incidentally  during 
authorized  periods  in  conformance  with 
provisions  published  with  the  annual 


salmon  management  measures.  A 
salmon  troller  may  participate  in  the 
halibut  incidental  catch  fishery  during 
the  salmon  troll  season  or  in  the 
directed  commercial  fishery  targeting 
halibut,  but  not  both. 

The  following  measures  have  been 
approved.  The  operator  of  a  vessel  who 
has  been  issued  an  incidental  halibut 
harvest  license  by  the  IPHC  may  retain 
Pacific  halibut  caught  incidentally  in 
Area  2A.  during  authorized  periods, 
while  trolling  for  salmon.  Incidental 
harvest  is  authorized  only  during  May 
and  June  troll  seasons  and  after  July  31 
if  halibut  quota  remains  and  if 
announced  on  the  NMFS  hotline  (phone 


800-622-9825).  License  holders  may 
land  no  more  than  1  halibut  per  each  8 
chinook,  except  1  halibut  may  be  landed 
without  meeting  the  ratio  requirement, 
and  no  more  than  25  halibut  may  be 
landed  per  trip.  Halibut  retained  must 
meet  the  minimum  size  limit  of  32 
inches  (81.3  cm).  The  Oregon 
Department  of  Fish  and  Wildlife  and 
Washington  Department  of  Fish  and 
Wildlife  will  monitor  landings  and.  if 
they  are  projected  to  exceed  the  25,344- 
pound  (11.5-mt)  preseason  allocation  or 
the  Area  2A  non-Indian  commercial 
total  allowable  catch  of  halibut,  NMFS 
will  take  inseason  action  to  close  the 
incidental  halibut  fishery.  License 
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applications  for  incidental  harvest  must 
be  obtained  from  the  IPHC.  Applicants 
must  apply  prior  to  April  1  of  each  year. 

Gear  Definitions  and  Restrictions 

In  addition  to  the  gear  restrictions 
shown  in  Tables  1,  2,  and  3.  the 
following  gear  definitions  and 
restrictions  will  apply. 

Troll  Fishing  Gear 

Troll  fishing  gear  for  the  fishery 
management  area  (FMA)  is  defined  as 
one  or  more  lines  that  drag  hooks 
behind  a  moving  fishing  vessel. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  or  lines  must 
be  affixed  to  the  vessel  and  must  not  be 
intentionally  disengaged  from  the  vessel 
at  any  time  during  the  fishing  operation. 

Recreational  Fishing  Gear 

Recreational  fishing  gear  tor  the  FMA 
is  defined  as  angling  tackle  consisting  of 
a  line  with  no  more  than  one  artificial 
lure  or  natural  bait  attached. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  must  be 
attached  to  a  rod  and  reel  held  by  hand 
or  closely  attended;  the  rod  and  reel 
must  be  held  by  hand  while  playing  a 
hooked  fish.  No  person  mav  use  more 
than  one  rod  and  line  while  fishing  off 
Oregon  or  Washington. 

In  that  portion  of  the  FMA  off 
California,  the  line  must  be  attached  to 
a  rod  and  reel  held  by  hand  or  closely 
attended.  Weights  directly  attached  to  a 
line  may  not  exceed  4  pounds  (1.8  kg). 
While  fishing  off  Cialifomia  north  of 
Point  Conception,  no  person  fishing  for 
salmon  and  no  person  fishing  from  a 
boat  w-ith  salmon  on  board  may  use 
more  than  one  rod  and  line. 

Fishing  includes  any  activity  that  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish. 

Geographical  Landmarki> 

Wherever  the  words  "nautical  miles 
off  shore'  are  used  in  this  document, 
the  distance  is  measured  from  the 
baseline  from  which  the  territorial  sea  is 
measured. 

Geographical  landmarks  referenced  in 
this  document  are  at  the  following 
locations: 

Cape  Alava 48°10'00"  N.  lat. 

Queets  River  47''3T42"  N.  lat. 

Leadbetter  Point  46''38'10"  N.  lat. 

Cape  Falcon  45°46'00"  N.  lat. 

Heceta  Banks  43''58'00"  N.  lat. 

Humbug  Mountain  42''40'30  "  N.  lat. 

Sisters  Rocks  42°35'45"  N.  lat. 

Mack  Arch 42°13'40"  N.  lat. 

Oregon-California  Bor-      42°00'00"  N.  lat. 

der. 
Humboldt  South  Jetty       40°45'53"  N.  lat. 
Horse  Mountain 40°05'00"  N.  lat. 


Point  Arena 38''57'30"  N.  lat. 

Fort  Ross  SB'STOG"  N.  lat. 

Point  Reyes  37''59'44"  N.  lat. 

Point  San  Pedro 37''35'40"  N.  lat. 

Pigeon  Point  37»11'00"  N.  lat. 

Point  Sur 36'*18'00"  N.  lat. 

Point  Conception 34''27'00"  N.  lat. 

Inseason  Notice  Procedures 

Actual  notice  of  inseason 
management  actions  will  be  provided  by 
a  telephone  hotline  administered  by  the 
Northwest  Region,  NMFS,  206-526- 
6667  or  800-662-9825.  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts.  These  broadcasts  are 
announced  on  Channel  16  VHF-FM  and 
2182  KHz  at  frequent  intervals.  The 
announcements  designate  the  channel 
or  frequency  over  which  the  Notice  to 
Mariners  will  be  immediately  broadcast. 
Inseason  actions  will  also  be  filed  with 
the  Federal  Register  as  soon  as 
pra(  tii.ahie  Since  provisions  of  these 
management  measures  may  be  altered 
by  inseason  Actions,  fishermen  should 
monitor  either  the  telephone  hotline  or 
Coast  Guard  broadcasts  for  current 
information  for  the  area  in  which  they 
are  fishing 

Classification 

This  notification  of  annual 
management  measures  is  exempt  from 
review  under  E.O.  12866. 

Section  660.411  of  title  50.  Code  of 
Federal  Regulations,  requires  NMFS  to 
publish  an  action  implementing 
management  measures  for  ocean  salmon 
fisheries  each  year  and,  if  time  allows, 
invite  public  comment  prior  to  the 
effective  date.  Section  660.411  further 
states  that  if,  for  good  cause,  an  action 
must  be  filed  without  affording  a  prior 
opportunity  for  public  comment,  the 
measures  will  become  effective; 
however,  public  comments  on  the 
action  will  be  received  for  a  period  of 
15  days  after  filing  of  the  action  with  the 
Office  of  the  Federal  Register. 

Because  many  ocean  salmon  seasons 
are  scheduled  to  start  May  1,  the 
management  measures  must  be  in  effect 
by  this  date.  Each  year  the  schedule  for 
establishing  the  annual  management 
measures  begins  in  February  with  the 
compilation  and  analysis  of  biological 
and  socio-economic  data  for  the 
previous  year's  fishery  and  salmon  stock 
abundance  estimates  for  the  current 
year.  These  documents  are  made 
available  and  distributed  to  the  public 
for  review  and  comment.  Two  meetings 
of  the  Council  follow,  one  in  March  and 
one  in  April.  These  meetings  are  open 
to  the  public  and  public  comment  on 
the  salmon  management  measures  is 
encouraged.  In  1998,  the  Council 
recommended  management  measures 
near  the  conclusion  of  its  meeting  on 


April  10,  which  resulted  in  a  short  time 
frame  for  implementation. 

In  some  areas,  the  season  in  1998, 
compared  with  1997.  starts  later  than 
May  1;  the  season  starts  on  May  1  in 
1998  where  no  season  existed  in  1997; 
or  the  season  started  before  May  1  in 
1998  and  continuing  regulations  are 
required  to  prevent  disruption  of  the 
fishery.  A  delay  in  implementation  of 
the  management  measures  would  allow 
inappropriate  openings  or  closures  in 
some  areas,  thereby  disregarding  the 
needs  of  the  various  stocks  and  causing 
adverse  impacts  not  contemplated  in  the 
design  of  the  1998  management 
measures.  In  light  of  the  limited 
available  time  and  the  adverse  effect  of 
delay,  it  is  contrary  to  the  public 
interest  to  delay  implementation  of  the 
management  measures.  Therefore, 
NMFS  has  determined  that  good  cause 
exists  to  waive  the  requirements  of  50 
CFR  660.411  and  5  U.S.C.  553(b)  for 
prior  notice  and  opportunity  for  prior 
public  comments.  For  the  same  reasons, 
NMFS  has  determined  that  good  cause 
exists  under  5  U.S.C.  553(d)(3)  to  waive 
the  30-day  delay  in  effectiveness.  For 
this  action.  NMFS  will  receive  public 
comments  for  15  days  from  the  date  of 
filing  this  action  with  the  Office  of  the 
Federal  Register. 

The  Council's  Salmon  Technical 
Team  (STT)  analyzed  the  impact  of  the 
ocean  commercial  and  recreational 
salmon  seasons  on  the  Sacramento  River 
winter  chinook  (listed  as  endangered  in 
January  1994).  Snake  River  wild  fall 
chinook  (listed  as  threatened  in  April 
1992),  and  southern  Oregon/northern 
California  coast  coho  (listed  as 
threatened  in  April  1997). 

In  a  March  8.  1996.  biological  opinion 
and  in  a  February  18.  1997.  addendum. 
NMFS  considered  the  impacts  to  salmon 
species  listed  under  the  ESA  resulting 
from  fisheries  conducted  in 
conformance  with  the  FMP.  A 
supplemental  biological  opinion  and 
conference  were  issued  April  30. 1997. 
which  addressed  impacts  to  newly 
listed  species  of  coho  and  steelhead  for 
the  period  May  1,  1997,  through  April 
30,  1998.  Since  the  issuance  of  the  April 
30,  1997,  opinion,  NMFS  has  listed  four 
additional  populations  of  steelhead  as 
threatened  under  the  ESA  and  proposed 
seven  populations  of  chinook  for  listing. 
NMFS  prepared  a  supplemental 
biological  opinion  dated  April  30,  1998, 
which  addresses  the  potential  effects  of 
ocean  salmon  fisheries  to  newly  listed 
species  under  the  ESA,  which 
concludes  that  incidental  fishery 
impacts  that  occur  in  the  ocean  salmon 
fishery  wall  not  jeopardize  the 
continued  existence  of  central  California 
coast  coho,  southern  Oregon/northern 
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California  coast  coho.  Umpqua  River 
searun  cutthroat  trout,  or  any  of  the 
listed  populations  of  steelhead.  In 
addition.  NfMFS  sent  a  March  4.  1998. 
letter  to  the  Council,  summarizing  its 
guidance  on  protective  measures  for 
listed  species  and  species  that  may  be 
listed  during  the  1998  fishing  season. 

The  Council's  recommended 
management  measures  comply  with 
NMFS  guidance,  reasonable  and 
prudent  alternatives  of  jeopardy 
decisions,  and  the  incidental  take 
conditions  in  the  biological  opinions. 
For  Snake  River  fall  chinook.  the  STT 
estimated  a  53  percent  Snake  River  fall 
chinook  index  for  the  ocean  exploitation 
rate  for  all  ocean  fisheries  under  the 
Council's  recommended  management 
measures  compared  to  NMFS  jeopardy 
standard  of  <±70  percent  of  the  1988- 
1993  average.  For  Sacramento  River 
winter  chinook.  it  is  exjjected  that  the 
required  31  percent  increase  in  the 
spawner-to-spawner  replacement  rate 
over  the  1989-1993  base  period  will  be 
achieved.  The  Council's  recommended 
management  measures  result  in  a  12 
percent  exploitation  rate  for  Rogue/ 
Klamath  hatchery  coho  stocks,  and  no 
retention  of  coho  in  all  areas  south  of 
Cape  Falcon  for  the  fourth  consecutive 
year. 

Authority:  16  U  S.C.  1801  et  seq. 
Dated:  April  30.  1998. 
Roiland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
jFR  Dor   98-11957  Filed  4-30-98;  4:34  pm| 
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AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA).  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  of>en  to  directed 
fishing  for  pollock.  This  action  is 
necessary  because  the  second  seasonal 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  shallow-water 
species  fishery  in  the  GOA  has  been 
caught. 

dates:  Effective  1200  hrs.  Alaska  local 
time  (Alt.).  May  2.  1998.  until  1200 
hrs,  Alt,  July  1.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-58&-7447. 

SUPPLEMENTARY  iNFORMA'-tON:  The 

groundfish  fishe: ,  .;.  '.;.^  otiA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Flan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  prohibited  species  bycatch 
mortality  allowance  of  Pacific  halibut 
for  the  GOA  trawl  shallow-water  species 
fishery,  which  is  defined  at 
§679."21(d)(3)(iii)(A).  was  established  by 
the  Final  1998  Harvest  Sf)ecifications  of 
Groundfish  for  the  GOA  (63  FR  12027. 
March  12.  1998)  for  the  second  season, 
which  ends  June  30.  1998.  as  100  mt. 

In  accordance  with  §679.21(d)(7)(i}. 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
apportionment  of  the  1998  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  GOA  has  been 
caught.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  GOA.  except  for 
vessels  fishing  for  pollock  using  pelagic 


trawl  gear  in  those  portions  of  the  GOA 
open  to  directed  fishing  for  pollock.  The 
species  and  species  groups  that 
comprise  the  shallow-water  species 
fishery  are:  pollock.  Pacific  cod. 
shallow-water  flatfish,  flathead  sole. 
Atka  mackerel,  and  "other  species". 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (fl. 

Clas.sifi(  ation 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  second 
seasonal  bycatch  allowance  of  Pacific 
halibut  apportioned  to  the  shallow- 
water  sf>ecies  fishery  in  the  GOA.  A 
delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  has  already  taken  the 
second  seasonal  bycatch  allowance  of 
Pacific  halibut.  Further  delay  would 
only  resuh  in  the  1998  Pacific  halibut 
bycatch  allowance  specified  for  the 
trawl  shallow-water  species  fishery  in 
the  GOA  being  exceeded.  NMFS  finds 
for  good  cause  that  the  implementation 
of  this  action  can  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d).  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §679.21 
and  is  exempt  from  review  under  E.G. 
12866. 

Authority:  16  U  S  C.  1801  et  seq. 
Dated   May  1.  1998. 
Ki<  hard  V\    Surdi 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
jFR  Doc.  9e-12002  Filed  5-1-98:  3:00  pm) 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposeo 
issuance  ot  rules  and  regulations   The 
purpose  ot  these  notices  is  to  give  interested 
persons  an  opportunitv  to  participate  in  rf^e 
rule  making  prior  to  the  adoption  ot  the  tinai 
rules 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  271.  278  and  279 
RIN  068*-AC46 

Food  Stamp  Program:  Retailer 
Integrity,  Fraud  Reduction  and 
Penalties 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  Rule 

SUMMARY:  The  purpose  of  this  proposed 
rule  IS  to  implement  the  Food  Stamp 
Program  retailer  provisions  included  in 
the  Personal  Responsibility  and  Work 
Opportunitv  Recjonciliation  Act 
(PRVVOR.M  of  1996.  as  well  as  the 
retailer  provision  included  in  the 
Federal  Agriculture  Improvement  and 
Reform  Ac:t.  While  a  numt>er  of 
amendments  to  the  current  regulations 
are  proposed  m  order  to  meet  the 
ob)ectives  of  slreamlinmg  the 
regulations  in  response  to  the 
Departmental  review  of  the  regulations, 
the  maiontv  of  the  proposed  changes 
included  in  this  proposal  are  derived 
from  the  retailer  provisions  of  the 
Personal  Responsibility  and  Work 
(Jpportunitv  Re<_:on(;iliation  Ac;t  of  1996. 
.Most  of  the  provisions  in  this  proposed 
rule  are  nondiscretionary  and  required 
by  law  The  intent  of  this  rule  is  to 
strengthen  integrity  and  eliminate  fraud 
in  the  Food  Stamp  Program  by  ensuring 
that  only  legitimate  stores  participate  in 
the  program,  by  improving  the 
Department's  abilitv  to  monitor 
authorized  firms,  and  by  strengthening 
penalties  against  firms  that  violate 
program  rules. 

DATES:  Comments  must  be  received  ri\ 
lulv  6,  1998  to  be  assured  of 
consideration.  Comments  on  the 
disc;retionar>'  provisions  identified  in 
this  rule  are  encouraged.  Comments  will 
not  affect  implementation  of  those 
provisions  identified  as 
nondiscrelionarv  that  are  mandated  by 
law  and  over  which  the  Secretary  has  no 
discretion. 


ADDRESSES:  Comments  should  be 
addressed  to  Suzanne  Fecteau.  Chief. 
Redemption  Management  Branch.  Food 
and  Nutrition  Service.  3101  Park  Center 
Drive,  Alexandria,  Virginia  22302-1594. 
All  written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Consumer  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  in  Room 
706.  3101  Park  Center  Drive. 
.Alexandria.  \'irt!nia 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Suzanne 
Fecteau.  Chief.  Redemption 
Management  Branch.  Benefit 
Redemption  Division,  Food  Stamp 
Program.  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302,  or  by 
telephone  at  (703)  305-2418. 
SUPPLEMENTARY  INFORMATION: 

F.xecutive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  under 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  bv  the  OfTice  of 

Management  and  Budget 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551,  For  the 
reasons  set  forth  in  the  final  rule  and 
related  noticelsj  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115,  June  24,  1983), 
this  program  is  excluded  from  the  scope 
of  p:xecutive  Order  12372.  which 
requires  intergovernmental  consultation 
With  State  and  local  officials 

Regulator^'  Flexibility  .^cl 

This  proposed  rule  has  beer;  re\  :e\ved 
with  regard  to  the  requirements  of  the 
Reguiatorv  Flexibiiitv  Act  of  1980  (5 
U.S.C.  §601-612)  Yvette  S.  Jackson,  the 
■Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  may  have  an  effect  on 
a  limited  number  of  retail  food  stores 
and  other  entities  that  are  shown  to  be 
negligent  in  effectuating  the  purposes  of 
the  FSP  by  committing  violations  or 
fraud  in  the  program.  However,  we  do 
not  believe  this  will  have  a  significant 
effect  on  most  small  businesses. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  this  notice 


announces  our  intent  to  submit  revised 
application  procedures  and  associated 
burden  estimates  to  OMB  for  approval 
relative  to  the  application(s)  completed 
by  retail  food  stores  and  meal  service 
providers  to  request  authorization  and/ 
or  continued  authorization  to 
participate  in  the  Food  Stamp  Program 
(FSP).  We  also  intend  to  request  OMB 
approval  of  the  revised  estimates  for  3 
years. 

Comments  on  this  notice  must  be 
submitted  by  July  6.  1998. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  tbe  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  may  be  sent  to  Laura 
Oliven,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC.  20502  (  a  copy 
may  also  be  sent  to  Suzanne  M.  Fecteau, 
Chief.  Redemption  Management  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutntion  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria  Va.  22302.  FOR  FURTHER 
INFORMATION,  or  for  copies  of  the 

'crnation  collection,  please  contact 
.Ms  F  ecteau  at  the  above  address.) 

.Ml  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 

For  Further  Information  Contact: 
Suzanne  M.  Fecteau.  (703)  305-2418. 

Title:  Food  Stamp  Program  Store 
.Applications 

OMB  Mumber:  0584-0008. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  Food  and  Nutrition 
Ser\'ice  (FNS)  of  the  U.S.  Department  of 
Agnculture  is  the  Federal  agency 
responsible  for  the  FSP  The  Food 
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Stamp  Act  of  1977.  as  amended  (the 
Act)  (7  use.  2011-2036).  requires  that 
the  Agency  determine  the  eligibility  of 
firms  and  certain  food  service 
organizations  to  accept  and  redeem  food 
stamp  benefits  and  to  monitor  them  for 
compliance  and  continued  eligibility. 

Part  of  FT»JS'  responsibility  is  to  accept 
applications  from  retail  food 
establishments  and  meal  service 
programs  that  wish  to  participate  in  the 
FSP.  review  the  applications  in  order  to 
determine  whether  or  not  applicants 
meet  eligibility  requirements,  and  make 
determinations  whether  to  grant  or  deny 
authorization  to  accept  and  redeem  food 
stamp  benefits.  FNS  is  also  responsible 
for  requiring  updates  to  application 
information  and  reviewing  that 
information  to  determine  whether  or  not 
the  firms  or  services  continue  to  meet 
eligibility  requirements. 

There  are  currently  3  application 
forms  approved  under  OMB  No.  0584- 
0008.  Together  these  forms  are  used  by 
retailers,  wholesalers,  meal  service 
providers,  certain  types  of  group  homes, 
shelters,  and  state-contracted 
restaurants,  to  apply  to  FNS  for 
authorization  to  participate  in  the  FSP. 
Form  FNS-252.  Food  Stamp 
Application  For  Stores,  is  generally 
used  by  stores,  excluding  facilities 
which  provide  meal  services  such  as 
communal  dining,  shelters,  restaurant 
and  other  meal  service  programs,  which 
are  newly  applying  for  authorization; 
Form  FNS-252R.  Food  Stamp  Program 
Application  For  Stores-Reaulhorization, 
is  used  by  the  majority  of  currently 
authorized  stores  to  apply  for 
reauthorization,  excluding  facilities 
which  provide  meal  services  such  as 
comnunal  dining,  shelters,  restaurants 
and  ether  meal  service  programs;  and 
Form  FNS-252-2.  Application  to 
Partir.ipate  in  the  Food  Stamp  Program 
forC.)mmunal  Dining  Facility/Others, 
generally  used  by  communal  dining  and 
restaurant  facilities  and  other  food 
service  programs  which  are  newly 
applying  or  applying  for 
reauthorization.  In  a  few  cases,  at  the 
discretion  of  the  FNS  field  offices,  some 
stores  would  be  required  to  complete 
Form  FNS-252  to  apply  for 
reau  horization.  Section  9(c)  of  the  Act 
provides  the  necessary  authorization(s) 
to  collect  the  information  contained  in 
these  forms. 

T\  e  proposed  revisions  to  the 
authorization  process  contained  in 
^  278. 1(a)  of  this  proposed  rule  do  not 
impose  new  information  collection, 
reporting  or  recordkeeping 
requirements.  There  are  3  application 
forms  used  by  firm's  who  wish  to 
participate  in  the  program.  These  forms 
and  issociated  burden  hours  have  been 


approved  by  OMB  under  OMB  No. 
0584-0008  through  October  31.  1999. 
We  are  proposing  to  adjust  the  current 
burden  estimates  based  on  more  recent 
data  and  a  technical  correction  to 
capture  a  change  in  application 
requirements  for  private  restaurants  that 
was  inadvertently  omitted  from  the 
hourly  burden  estimates  when  last 
submitted  to  OMB  and  an  error  in 
estimating  the  average  hourly  burden 
time  for  Form  FNS-252-2.  Comments 
are  solicited  on  the  adjusted  burden 
estimates  as  discussed  in  the  following 
paragraphs  and  reflected  in  the 
summary  chart  at  the  end  of  this  section 
of  the  preamble. 

We  do  not  collect  information  on  the 
number  of  FSP  applications  received 
annually.  Current  burden  estimates 
associated  with  these  3  application 
forms  are  determined  from  information 
maintained  in  STARS  (Store  Tracking 
and  Redemption  System)  based  on  the 
total  number  of  currently  authorized 
stores  or  the  number  of  newly 
authorized  stores.  The  number  of 
expected  applications  is  divided 
between  initial  applications  from  new 
applicants  and  applications  for 
reauthorization  from  currently 
authorized  stores. 

.viore  Recent  Data  and  Corro  i\ims 

For  burden  estimates  assu.  .-i.jJ  with 
new  applicants  (initial  authorizations), 
we  used  the  number  of  stores  (all  types) 
newly  authorized/approved  currently 
estimated  at  20,696;  (rounded  to  20,700) 
based  on  FY  1997  year-end  data  h^m 
STARS  and  inflated  this  number  by 
10%  (2,070)  to  capture  a  total  of  22,770 
applications  expected  to  be  received 
and  processed  horn  stores  annually.  It  is 
estimated  that  98%  (22,315)  of  the 
22,770  applications  expected  to  be 
received  would  be  on  Form  FNS-252 
and  2%  (455)  would  be  on  Form  FNS- 
252-2.  Due  to  a  technical  correction 
discussed  later  in  this  section  of  the 
preamble,  the  number  of  exjjected 
applications  would  be  further  changed 
to  reflect  an  expected  total  of  22,347 
applications  using  Form  FNS-252  and 
423  applications  using  Form  FNS-252- 
2. 

For  burden  estimates  associated  with 
applications  for  reauthorization,  we 
used  the  total  number  of  stores  (all 
types)  authorized  (184,300)  as  of 
December  1997.  Generally,  authorized 
stores  are  subject  to  reauthorization  at 
least  once  every  4  years.  Thus,  it  is 
estimated  that  25%  (46.000)  of  all 
authorized  stores  would  be  subject  to 
reauthorization  in  any  given  year. 
Using,  the  number  of  authorized  stores 
as  of  December  1997,  it  is  estimated  that 


46,000  reauthorization  applications 
would  be  expected  to  be  received 
annually  Of  the  46.000  reauthorization 
applications  expected,  it  is  estimated 
that  96%  (44,160)  will  be  on  Form  FNS- 
252R,  3%  (1,380)  will  be  on  Form  FNS- 
252-2,  and  1%  (460)  will  be  on  Form 
FNS-252. 

Hourly  burden  time  per  response 
varies  by  type  of  application  and 
includes  the  time  to  review  uist ructions, 
search  existing  data  resources,  gather 
and  copy  the  data  needed,  compieit^  and 
review  the  application,  and  submit  the 
form  and  documentation  to  FNS.  It 
should  be  noted  that  the  number  of 
applicant  and  authorized  stores  has 
been  declining  over  the  past  few  years 
due  to  several  program  changes,  such  as 
changes  in  eligibility  requirements, 
stronger  sanctions  against  violators,  and 
implementation  of  Electronic  Benefit 
Transfer  systems.  These  declines  have 
resulted  in  a  reduction  in  the  overall 
number  of  respondents  and  ultimately  a 
reduction  in  the  overall  proposed 
burden  hours  reflected  in  the  following 
summary  chart. 

Currently,  private  restaurants 
applying  for  FSP  participation  in  the 
State-administered  special  restaurant 
program  use  Form  FNS-252-2  to  apply 
for  participation.  This  category  of 
applicant  represents  about  7%  of  the 
number  of  current  applicants  usini; 
Form  FNS-252-2.  Over  time,  it  has  bwn 
determined  that  we  need  additional 
information  from  such  private 
restaurants  to  ensure  that  they  meet 
necessary  requirements  of  op)eration  to 
carry  out  the  intent  of  the  FSP.  The 
additional  information  needed  would  be 
captured  by  having  these  r«sf)   ndents, 
estimated  at  about  32,  con  jit!-  Form 
FNS-252  rather  than  Form'FNS-252-2. 
We  estimate  that  these  restaurants  will 
spend  an  estimated  10  minutes  of 
additional  burden  time  using  the  longer 
Form  FNS-252,  however,  this 
contributes  to  a  negligible  amount  to  the 
increase  in  the  average  hourly  burden 
rate  reflected  in  the  summary  chart 
because  the  number  of  respondents  is  so 
small.  This  change  is  a  technical 
correction  rather  than  a  re-estimate 
based  on  more  recent  data,  and  is 
reflected  in  the  number  of  initial 
applications  expected  to  be  received  as 
shown  in  the  summary  chart. 

As  currently  approved  by  OMB,  the 
hourly  burden  rate  per  response  for 
FormFNS-252  is  20  to  68  minutes,  with 
the  average  being  27  minutes  and  10  to 
20  minutes  for  Form  FNS  252-2.  with 
the  average  being  10  minutes.  These 
hourly  burden  rates  are  not  affected  by 
the  re-estimated  number  of  applications 
expected  to  be  received  or  the  technical 
correction.  However,  previous  estimates 
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to  OMB  erroneously  reflected  \he                 the  prof)osen  e-;tiniates  in  the  summary  applications  in  question,  taking  into 

average  burden  time  for  Form  FNS-252-    chart.  consideration  the  adjustments  discussed 

2  as  10  minutes.  The  average  time  is  12           Total  number  of  respondents  above,  would  be  as  follows: 
minutes  and  this  correction  appears  in        completing  at  least  one  of  the  3 

FNS-252: 

New  authorizations  22,347     (22,770  x  .98  +  32) 

Reauthorizations 460     (164.000  x  .25  x  .01) 

22,807 
FNS-252-2: 

New  authorizations  434     (22,770  x  .02  -  32) 

Reauthorizations 1.380    (184.000  x  .25  x  .03) 

1.803 
FNS-252R: 

Reauthorizations 44.160    (184,000  x  .25  x  .01  -  1.380  -  460) 

ToUl  Responses  68.770 


The  existing  estimates,  as  approved 
by  OMB  through  May  1999  and  shown 

on  the  following  chart,  reflect  the  total 
annual  number  of  responses  as  80,613 
and  the  annual  burden  hours  as  18,396. 
The  proposed  number  of  responses 
would  be  68,700  with  total  burden 
hours  of  15,777  hours.  The  net  effect  of 


the  proposed  burden  estimates  is  an 
overall  decrease  in  burden  hours  of 
2,619  hours  annually. 

Affected  Public:  Fooiid  Retail  and 
Wholesale  Firms.  Meal  Service 
Programs,  certain  types  of  Group 
Homes,  Shelters,  and  State-contracted 
Restaurants. 


Estimated  Number  of  Respondents: 
68,770. 

Estimated  Number  of  Responses  per 
respondent:  1. 

Estimated  Time  per  Response: 
0.229416. 

Estimated  Total  Annual  Burden: 
15.777. 


Sjmma^^-  o^  Proposed  Burden  Estimates  for  Forms  FNS-252,  252-2  and  252R 


Title 

Numt>ef  of 
respondents 

1 1 

Responses 

respondent 

Total  annual 
responses 

Burden  hours 
per  response 

Total  annual 
tHifden  hours 

Form  FNS-252: 

Existing     

26,431 
22,807 

1 

1 

26,431 
22,807 

.4500 
.4500 

11.894 

Procx)sefl   

10.263 

Difference         

-3,624 

2,592 
1.803 

1 

1 

1 

-3,624 

2,592 
1,803 

-1.631 

Form  FNS-252-2 

Existing 

Proposed  , 

.1855 
2000 

481 
361 

jjtierenre        

-789 

51,590 
44,160 

1 
1 

-789 

51.590 
44,160 

-.-.0145 

.1167 
.1167 

-120 

Form  FNS-252C- 

Existing      „ 

^'oc>ose<^   

6,021 
5.153 

Dftlei'ence                                                       .. ..       ... . 

-7.430 

-7.430 

-868 

Totals: 

Existing  

Prooosed 

80,613 
68,770 

80,613 
68.770 

.« - 

18.396 

15.777 

-11,843 

-11.843 

-2.619 

Lxecutive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  wouid  otherwise 
impede  its  full  implementation  This 
rule  is  not  intended  to  have  retroactive 
effect  except  as  specified  in  the 
"Effective  Date  '  paragraph  of  this 
preamble.  Prior  to  a:iv  judicial  challenge 
to  the  provisions  of  this  rule  or  the 


application  of  its  provisions,  all 

applicable  administrative  procedures 
must  be  e.xhausted.  In  the  Food  Stamp 
Program,  the  administrative  procedures 
are  as  follows:  (1)  for  Program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020  (e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
§2023  set  out  at  7  CFR  276.7  (  for  rules 
related  to  non-quality  control  (QC) 
habilities)  or  7  CFR  283  (for  rules 
related  to  QC  liabilities);  (3)  for  program 


retailers  and  wholesalers-administrative 
procedures  issued  pursuant  to  7  U.S.C 
2023  set  out  at  7  CFR  278.8. 

I'nfundefi  Mandaff  Rpfnrm  Act  of  1995 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA).  Pub.L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
FNS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
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analysis,  for  proposed  and  tinal  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  or 
tribal  governments,  in  the  aggretjate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  This  proposed  rule  contains 
no  Federal  mandates  under  the 
regulatory  provision  of  Title  n  of  the 
UMRA  for  State,  local  and  tribal 
governments  or  the  private  sector  of 
$100  million  or  more  in  any  one  year 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA 

Background 

Pub  L.  104-193.  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA) 
was  enacted  on  August  22.1996.  and 
contains  a  number  of  provisions  directly 
affecting  the  participation  of  retailers, 
wholesalers  and  other  entities  eligible  to 
be  authorized  to  participate  in  the  Food 
Stamp  Program  (FSP).  All  of  the 
provisions  of  the  law  addressed  in  this 
rulemaking  were  effective  on  the  date  of 
enactment.  Five  of  the  provisions  are 
nondiscretionary  and  were  immediately 
implemented  in  the  program  through  an 
implementing  memorandum  issued  on 
September  16,  1996  While  these  five 
provisions  are  incorporated  uito  this 
proposed  rule,  they  are  identified  as 
nondiscretionary  in  this  preamble.  Such 
nondiscretionary  provisions  are 
statutory  requirements  that  the 
Secretary  has  no  authority  to  change: 
therefore,  such  provisions  or  their 
implementation  cannot  be  modified  by 
public  comment.  The  PRWORA 
provides  discretion  in  the 
implementation  of  the  remaining 
provisions  of  the  law,  and  these 
provisions  are  being  proposed  for  public 
comment  in  this  propostid  rulemaking. 
The  Department  encourages  all 
interested  pariies  to  comment  on  the 
discretionary  provisions  as  set  forth  in 
this  proposed  rule 

The  PRWORA  and  this  proposed 
rulemaking  include  the  following 
discretionary  and  nondiscretionary 
provisions; 

•  Revision  in  the  definition  of 
"coupon"  (nondiscretionary); 

•  Establishment  of  a  minimum  six 
month  waiting  period  before  stores  that 
initially  fail  to  meet  authorization 
criteria  can  reapply  to  participate  in  the 
program  (nondiscretionary).  and  the 


establishment  of  longer  penods  of  time, 
including  permanent  prohibition  from 
pariicipation,  which  reflects  the  severity 
of  the  basis  for  the  denial  of  the  firm's 
application  or  a  firm's  reauthorization 
in  the  program  (discretionary); 

•  Requirement  that  USDA,  or  its 
designees,  conduct  preautborization 
visits  to  applicant  firms  as  specified  by 
the  Secretary  (discretionary); 

•  Authority  for  USDA  to  disqualify 
firms  based  on  inconsistent  redemption 
data  and  suspicious  account  activity  as 
documented  through  EBT  system  data 
(nondiscretionary); 

•  Authority  to  suspend  the  program 
participation  of  violating  firms  subject 
to  a  permanent  disqualification  pending 
the  outcome  of  administrative  or 
judicial  review  (nondiscretionary); 

•  Authority  for  USDA  to  establish 
authorization  peqods  for  the 
participation  of  retailers  in  the  program 
(discretionary); 

•  Authority  to  disqualify  retailers 
who  intentionally  submit  falsified 
applications,  including  permanent 
disqualification  of  such  retailers 
(discretionary);  and 

•  Authority  to  disqualify  retailers  that 
have  been  disqualifieid  by  State  agencies 
responsible  for  the  administration  of 
USDAs  Special  Supplemental  Nutrition 
Program  for  Women.  Infants  and 
Children  (WIC)  (discreUonary), 
extension  of  the  periods  for 
disqualification  of  such  FSP  retailers 
and  elimination  of  the  FSP 
administrative  and  judicial  review 
rights  of  such  retailers 
(nondiscretionary). 

This  proposed  rulemaking  also 
includes  a  provision  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  (FAIR).  Pub.L.  104-127.  which 
provides  a  limitation  on  the  mandatory 
permanent  disqualification  actions  that 
may  be  taken  by  USDA  for  retailers 
found  to  be  trafficking.  Conforming  and 
minor  editonal  revisions  in  response  to 
the  National  Performance  Review 
Regulatory  Planning  and  Reform 
Initiative  are  also  included  in  this  rule. 

K AIR  Provision — Mii;itMii!\  tm 
Trafficking  Civil  Mukv  fVudlties 

Section  401  of  the  FAIR  limits 
mandatory  permanent  disquaUfications 
for  food  coupon  trafficking  (with  no 
possibility  of  avoiding  disqualification 
by  paying  a  trafficking  civil  money 
penalty)  to  instances  in  which  (1) 
owners  are  aware  of  violations  or 
participate  in  the  conduct  of  such  food 
coupon  trafficking  violations  or  (2)  it  is 
the  second  investigation  in  which  a 
trafficking  violation  was  committed  by 
firm  management. 


This  provision  amends  the  current 
automatic  ineligibility  of  a  firm  for  a 
civil  money  penalty  (CMP)  in  lieu  of 
permanent  disqualification  if  the 
ownership  or  management  of  the  firm 
was  aware  of.  approved,  benefited  from 
or  was  involved  in  the  conduct  of  the 
food  coupon  trafficking  violations 
(§  278. 6(i)).  The  FAIR  amendment 
expands  the  number  of  firms  that  may 
be  eligible  for  such  a  CMP  in  lieu  of 
permanent  disqualification.  The  law 
provides  that  if  such  a  violation 
represents  first-time  management  food 
coupon  trafficking,  the  firm  may  be 
considered  eligible  for  the  imposition  of 
a  CMP.  if  the  firm  documents  that  it 
meets  all  of  the  eligibility  requirements 
for  the  CMP  as  specifiedin  §  278.6  (i). 

This  rulemaking  proposes  that  the 
provision  be  applicable  to  firm 
management  in  general,  regardless  of 
whether  or  not  the  same  individual 
manager  committed  trafficking 
violations  previously.  For  example,  if  an 
individual  manager  previously  was 
dismissed  from  the  position  for 
committing  trafficking  violations,  but  a 
different  manager  of  the  same  firm 
subsequently  commits  food  coupon 
trafficking  violations,  the  firm  would 
not  be  eligible  for  a  second  CMP  in  lieu 
of  permanent  disqualification.  However, 
the  expansion  of  eligibility  for  a  CMP  in 
lieu  of  permanent  disqualification  as 
stipulated  in  the  FAIR  does  not  apply  to 
firms  where  it  is  shown  that  ownership 
or  management  was  involved  in 
trafficking  in  ammunition,  firearms, 
explosives  or  controlled  substances. 

This  provision  was  effective  on  April 
4,1996.  the  date  of  enactment  of  the 
statute.  It  was  implemented  upon  the 
date  on  which  Food  and  Nutrition 
Service  (FNS)  offices  received  the 
implementing  memorandum,  and  is 
applicable  to  all  firms  issued  a  final 
determination  letter  subsequent  to 
receipt  of  the  implementing 
memorandum  by  FNS  offices.  The 
implementing  memorandum  was  issued 
on  September  16,  1996.  The  amendment 
to  §  278. 6(i)  of  this  proposed  regulation 
reflects  this  change.  Comments  are 
invited,  however,  on  the  proposed 
restriction  which  prohibits  a  CMP  in 
lieu  of  permanent  disqualification  the 
second  time  management  personnel  of  a 
firm  commit  trafficking  violations, 
regardless  of  whether  it  was  the  same 
person  in  the  management  position  that 
committed  the  previous  violation(s). 

Provisions  of  the  Personal 
R«'Np<insibilitv  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA) 

The  provisions  of  the  PRWOR.-\ 
related  to  retailer  participation  in  the 
FSP  represent  a  three-tiered  approach  to 
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enhancing  retailer  compliance  and 

integrity  in  order  to  further  the  purposes 
of  the  FSP  and  to  reduce  fraud  in  this 
critically  important  domestic  food 
program.  The  pro%isio.ns  greatly 
reinforce  USDAs  efforts  to  effectively 
administer  the  FSP  by  improving  the 
ability  of  the  Department  to  screen 
applicant  retailers  prior  to 
authorization,  to  control  retailer 
performance  subsequent  to  F"SP 
authorization  and  to  impose  stiffer 
penalties  against  those  firms  found  to  be 
violating  the  public  trust  by  committing 
FSP  violations  and  defrauding  the 
program 

Pre-Authorization  Screening 

The  participation  of  retailers  in  the 
FSP  is  a  privilege,  not  a  right.  The 
PRWOR.^  and  the  provisions  of  this 
proposed  rulemaking  will  ser\'e  to 
increase  the  Department's  ability  to  cut 
off  fraud  and  abuse  at  the  source  by 
allowing  more  in-depth  pre- 
aulhorization  screening  of  applicant 
firms  and  verification  of  the 
qualifications  and  continued  eligibility 
of  currently  authorized  firms  to 
participate  in  the  FSP. 

Condition  Precedent  for  Approval  of 
Retail  Food  Stores  and  Wholesale  Food 
Concerns 

Section  831  of  the  PRWOR.\  provides 
authority  for  USDA,  its  designee  or  State 
or  local  government  officials  designated 
bv  the  Department,  to  conduct 
preautborization  visits  to  selected  firms, 
and  provides  discretion  to  the  Secretary 
to  designate  such  firms  on  the  basis  of 
size,  location  and  types  of  items  sold. 
■Amendments  to  §  278.1(a)  of  the 
regulation  reflect  the  Secretary's 
authority  to  conduct  such 
preautborization  visits  as  contained  in 
the  statute.  It  is  anticipated  that  firm 
types  subject  to  preautborization  visits 
will  be  determined  by  the  FNS  on  an 
annual  basis,  as  priorities  and  resources 
permit. 

Waiting  Period  for  Firms  That  Fail  To 
Meet  Authorization  Criteria 

Section  834  of  the  PRWORA  amends 
section  9(d)  of  the  Food  Stamp  Act  to 
require  that  a  firm  that  does  not  qualify 
for  authorization  because  the  firm  fails 
to  meet  the  eligibility  criteria  for 
approval  be  prohibited  from  submitting 
a  new  application  to  participate  in  the 
FSP  for  a  minimum  period  of  6  months. 
The  statute  also  allows  the  Secretarv'  to 
estabhsh  longer  time  periods,  including 
a  permanent  prohibition  from 
participation,  that  is  reflective  of  the 
severity  of  the  basis  for  the  denial  of  the 
apphcalion. 


Section  278. l(k)  of  the  regulation  is 
proposed  to  he  revised  to  include  the 
minimum  6-month  prohibition  from 
reapplication.  which  applies  to  those 
firms  that  are  shown  to  not  meet 
Criterion  A  or  Criterion  B  of  the 
eligibility  requirements  of  the  Food 
Stamp  Act,  (7  U.S.C.  2012(k))  and,  for 
co-located  wholesale/retail  firms,  the 
requirements  of  §278.1(b)(l)(iv). 
Criteria  A  and  B  were  incorporated  into 
the  definition  of  "retail  food  store"  in 
the  Food  Stamp  Act,  as  amended  by  the 
Pub,  L  103-225,  the  Food  Stamp 
Program  Improvements  Act  of  1994. 
While  this  change  in  the  definition  was 
effective  immediately  upon  enactment 
of  the  law  and  has  been  implemented, 
a  proposed  rule  incorporating  this 
statuton,'  change  specifically  in  the 
regulations  is  currently  m  Departmental 
clearance. 

Currently,  there  is  no  waiting  period 
for  stores  that  wish  to  reapply  to 
participate  in  the  FSP  after  their 
application  is  denied  because  the  stores 
fail  to  meet  basic  eligibility  criteria  for 
authorization.  Such  stores  can  adjust  the 
types  of  staple  food  items  that  they  ofTer 
for  sale  in  order  to  meet  minimal 
standards  and  reapply  immediately,  and 
then  decrease  their  inventory  after 
obtaining  authorization.  Such  firms  tend 
to  be  stores  that  do  not  effectuate  the 
purpose  of  the  FSP  The  implementation 
of  the  6-month  waiting  period  will 
reduce  the  number  of  firms  that 
temporarily  stock  minimum 
requirements  of  food  items  solely  for  the 
purpose  of  becoming  authorized  in  the 
program  and  then  engage  in  food  stamp 
trafficking  as  their  primary  business. 
This  provision  applies  to  initial 
applicants  as  well  as  to  those  firms 
being  reviewed  for  the  purpose  of 
reauthorization,  or  any  other  purpose, 
that  are  found  not  to  meet  program 
eligibility  requirements.  At  the  time  of 
initial  application  and  reauthorization, 
firms  will  be  provided  notice  of  this 
provision.  This  6-month  prohibition  is 
nondiscretionary 

This  rulemaking  also  proposes  to 
implement  the  Secretary's  authority  to 
establish  longer  periods  of  time  during 
which  a  firm  would  be  restricted  from 
reapplying  for  program  authorization. 
Section  834  of  the  PRWl)R.\  provides 
that  the  Secretary  may  establish  such 
time  restrictions,  up  to  a  permanent 
denial,  of  a  firm's  ability  to  reapply  for 
program  authorization  depending  upon 
the  severity  of  the  reason  for  the  denial 
of  such  a  firm's  initial  application  or 
subsequent  application  for  authorization 
or  reauthorization.  Section  278.1(b)(3) 
sets  out  the  criteria  discussed  below  that 
are  proposed  to  be  used  by  FNS  to  make 
determinations  regarding  reapplication 


restrictions  against  firms  that  are  denied 
authorization  or  reauthorization,  or  are 
otherwise  withdrawn  from  the  program. 
Section  278. l(k)  details  the  proposed 
periods  of  time  for  which  a  firm  will  be 
denied  authorization  in  the  program  in 
response  to  the  criteria  set  out  in 
§  278.1(b)(3).  It  is  proposed  that  these 
provisions  be  applicable  to  denials  of 
initial  authorization  and  reauthorization 
in  the  FSP,  as  well  as  to  the  continued 
authorization  of  a  firm  for  participation 
in  the  program. 

Section  9  of  the  Food  Stamp  Act,  as 
amended,  provides  the  Secretary  with 
the  authority  to  consider  the  business 
integrity  and  reputation  of  program 
applicants  when  determining  the 
qualifications  of  such  applicants  for 
participation  in  the  program.  The 
business  integrity  of  a  firm  is  critically 
important  to  the  effective  operation  of 
the  FSP.  Therefore,  the  criteria  in  this 
proposed  rulemaking  focus  on  the 
business  integrity  and  reputation  of  the 
ownership,  management  and  other 
personnel  of  those  firms  seeking 
authorization  or  reauthorization  in  the 
program.  Fraudulent  activity  in  the  FSP 
or  other  government  programs,  or  in 
business-related  activities  in  general, 
reflects  on  the  ability  of  a  firm  to 
effectuate  the  purposes  of  the  FSP  and 
abide  by  the  rules  governing  the 
program.  Therefore,  this  rulemaking 
proposes  that  a  firm  be  permanently 
denied  the  opportunity  for  reapplication 
if  a  firm  is  denied  authorization  or 
reauthorization  in  the  program  on  the 
basis  of  criminal  convictions  or  a 
finding  of  civil  liability  of  the 
ownership  or  management  of  an 
applicant  firm  for  reasons  that  affect  the 
business  integrity  of  such  firms.  If 
persormel  of  the  firm  have  been 
criminally  convicted  or  found  civilly 
liable  for  reasons  related  to  business 
integrity,  the  firm  will  be  denied  the 
opportunity  for  reapplication  to  the 
program  for  as  long  as  that  p>erson  is 
employed  by  the  firm.  Examples  of  such 
business  integrity  matters  include 
conviction  or  civil  liability  for  offenses 
such  as  insurance  fraud,  tax  fraud,  and 
embezzlement. 

In  addition,  this  proposal  stipulates 
that  firms  that  have  been  removed  from 
other  federal,  State  or  local  government 
programs  shall  be  prohibited  from 
applying  for  the  FSP  during  the  period 
of  removal  fixjm  such  programs.  Such 
action  in  the  FSP  would  be  taken,  for 
example,  if  a  firm  is  removed  from  the 
WIC  Program,  or  had  their  State  or  local 
liauor  or  lottery  license  suspended. 

It  is  also  proposed  that  firms  for 
which  it  is  found  that  an  attempt  has 
been  made  to  circumvent  a  period  of 
disqualification,  a  civil  money  pwnalty 
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or  a  fine  imposed  for  FSP  violations,  or 
fimis  for  which  evidence  exists  of  prior 
violative  behavior  which  is  not  related 
to  the  FSP.  shall  be  denied  the 
opportunity  to  apply  for  the  program  for 
a  period  of  3  years  For  example,  a  firm 
fined  for  lottery  or  liquor  license 
infractions,  but  not  removed  from  the 
State  or  local  program  through 
suspension,  would  be  restricted  from 
participation  in  the  FSP  for  3  years, 
commencing  from  the  effective  date  of 
the  FSP  denial 

Further,  this  rulemaking  proposes  that 
firms  in  which  violations  of  the  program 
have  been  committed  but  a  sanction  has 
not  been  served,  shall  be  denied  the 
opportunity  to  apply  for  the  program  for 
a  period  of  time  equivalent  to  the 
appropriate  sanction  period  that  should 
have  been  served  This  provision  would 
apply,  for  example,  when  a  firm  goes 
out  of  business  prior  to  FNS' 
sanctioning  the  firm  for  FSP  violations 
that  were  uncovered  prior  to  its  going 
out  of  business.  If  the  same  owner  seeks 
authorization  for  a  different  store,  such 
a  store  would  not  be  immediately 
authorized  in  the  FSP  and  would  be 
subject  to  a  waiting  period  equivalent  to 
the  period  of  time  that  the  previously 
investigated  firm  under  that  ownership 
would  have  been  disqualified.  This 
waiting  period  would  be  applicable 
whether  or  not  the  previously 
investigated  firm  was  authorized  in  the 
FSP  or  was  an  unauthorized  firm  found 
to  be  violating  the  FSP. 

This  provision  also  applies  to  persons 
who  are  owners  or  officers  of  multi-unit 
firms,  as  well  as  management  tmd 
personnel  who  are  employed  by  the 
owner  of  a  multi-unit  firm.  If  an  owner 
or  officer  of  a  multi-unit  firm  personally 
committed  FSP  violations  at  one  unit  of 
a  multi-unit  firm,  and  a  sanction  was 
not  served,  it  is  proposed  that  an 
applicant  firm  under  that  same 
ownership  would  be  denied 
authorization  for  a  period  of  time  that 
should  have  been  served  for  the 
previously  committed  violations. 
Moreover,  as  currently  provided  in  the 
FSP  regulations,  the  authorization  of 
other  units  of  such  multi-unit  firms  may 
be  withdrawn  in  response  to  violations 
of  the  FSP  by  ownership. 

If  management  or  personnel  of  such 
multi-unit  firms  commit  sanctionable 
violations  at  more  than  one  location, 
this  would  indicate  that  such  actions  are 
reflective  of  the  overall  operating 
practice  of  the  firm,  thus  indicating  a 
lack  of  business  integrity  on  the  part  of 
ownership.  If  such  violations  occur  and 
an  appropriate  penalty  was  not  served, 
the  applicant  firm  will  be  denied  or 
restricted  from  applying  for 
authorization  in  the  FSP  for  the  period 


of  time  that  should  have  been  served  by 
the  firm  for  violations  committed  at 
these  other  locations  under  the  same 
ownership.  The  period  would  be 
equivalent  to  the  longest  sanction 
period  that  would  have  been  served  for 
the  most  serious  of  violations 
committed  by  any  one  of  the  associated 
firms. 

Finally,  it  is  proposed  that  firms  for 
which  any  other  evidence  exists  that 
negatively  impacts  on  the  business 
integrity  or  reputation  of  the  firm  shall 
be  denied  the  opportunity  to  apply  for 
authorization  in  the  FSP  for  one  year 
from  the  effective  date  of  the  denial. 
Firms  adversely  affected  by  any  such 
actions  would  be  entitled  to  appeal 
rights  provided  by  section  14  of  the 
Food  Stamp  Act. 

This  proposal  also  makes  an  editorial 
change  unrelated  to  the  PRVVORA 
provisions  to  conform  the  language  of 
§  278. l(k).  Denying  authorization  and 
S  278.1(1),  Withdrawing  authorization. 
An  additional  editorial  change  is  also 
being  made  to  §278.1(m)  so  as  to 
conform  this  section  with  §  278. l(k)  and 
§  278.1(1)  These  revisions  do  not  result 
in  any  substantive  change  in  the 
program,  but  simply  clarify  the  intent 
that  the  provisions  are  applicable  to 
both  denials  and  withdrawals  in  the 
program.  In  addition.  I&nguage  is 
proposed  to  be  added  in  %  278.  l(k)  and 
§  278.1(1)  that  reflects  the  current 
prohibition  agauist  participation  in  the 
program  as  specified  in  the  current  rule 
at  §278.6(0(4).  which  prohibits 
authorization  for  participation  of  firms 
that  have  outstanding  transfer  of 
ownership  civil  money  penalties  owed 
to  FNS. 

Authority  To  Establish  Authorization 
Periods 

Section  832  of  the  PRVVORA  provides 
authority  for  the  Secretary  to  establish 
sp)ecific  periods  of  time  during  which  a 
firm  may  be  authorized  to  accept  food 
stamps.  The  intent  of  this  provision  is 
to  eliminate  the  current  open-ended 
authorization  of  firms  in  the  program. 
Further,  it  is  intended  to  protect  the 
integrity  of  the  FSP  by  requiring  a  firm 
to  re-apply  periodically  for  continued 
participation  and  thereby  ensuring  that 
only  legitimate  and  eligible  firms  are 
authorized  to  accept  FSP  benefits. 

It  is  proposed  that  no  firm  be  assigned 
an  authorization  period  for  participation 
in  the  FSP  for  longer  than  5  years. 
Moreover,  the  FNS  Officer  in  Charge 
may  assign  a  lesser  period  of 
authorization,  depending  on  the 
circumstances.  Such  circumstances  may 
include  the  fact  that  a  store  is  a  new 
firm  with  unknown  sales  history,  an 
additional  outlet  of  a  chain  grocery  store 


with  an  inconsistent  FSP  compliance 
record  or  a  firm  that  only  minimally 
meets  the  eligibility  criteria  for 
participation  in  the  FSP. 

The  Department  believes  that  the  five 
year  maximum  authorization  period, 
after  which  a  firm  is  required  to  apply 
to  be  reauthorized  in  the  program,  is 
reasonable  and  necessary  for  the 
effective  administration  of  the  program, 
and  will  ensure  that  the  eligibility  of  all 
firms  are  routinely  and  periodically 
reviewed. 

The  specification  of  an  authorization 
period  in  no  way  precludes  FNS  from 
{jeriodically  requesting  information 
from  a  firm  or  concern  for  purposes  of 
reauthorization  in  the  program  or  from 
withdrawing  or  terminating  the 
authorization  of  a  firm  in  accordance 
with  program  regulations.  The 
Department  will  develop  administrative 
procedures  to  ensure  that,  prior  to  the 
time  of  expiration  of  a  firm's 
authorization  period,  the  firm  will  be 
provided  with  reauthorization  materials 
and  be  given  the  opportunity  to  submit 
such  materials  and  information  to 
enable  FNS  to  evaluate  the  firms 
qualifications  for  continued 
participation  in  the  FSP.  This  proposal 
is  included  in  S278.1(j)  of  the 
regulation. 

Ft»st-.\uthorization  CoiUrols  and  StifFer 
Penalties  in  the  Prt>gram 

Retailers  that  abuse  the  privilege  of 
authorization  in  the  FSP  wili  h<)ve  that 
privilege  revoked.  The  PRWOHLA 
includes  a  number  of  significant  tools 
that  will  enhance  the  Department's 
ability  to  enforce  the  effectiveness  of  the 
FSP  and  the  nmnitiinni^  of  rt»fcii!er<; 

Authonty  to  Suspend  Stort-s  X'mlatini^ 
Program  Requirements  Pending 
Administrative  and  Judicial  Review 

Section  845  of  the  PRWOfiA  amends 
section  14  of  the  Food  Stamp  Act  to 
require  that  a  permanent 
disqualification  of  a  firm  from  the  FSP 
be  effective  from  the  date  of  the  firm's 
receipt  of  the  notice  of  disqualification. 
The  PRVVORA  also  provides  that  if  such 
an  administrative  action  by  FNS  is 
reversed  through  administrative  or 
judicial  review,  the  Secretary  is  not 
liable  for  the  value  of  any  revenues  lost 
by  the  firm  during  such  a 
disqualification  f)eriod.  This  provision 
is  nondiscretionary  and  was  effective 
upon  the  date  of  enactment  of  the  law. 
This  provision  pertains  to  firms  that  are 
subject  to  permanent  disqualification  for 
trafficking  in  the  program,  as  well  as  to 
those  firms  subject  to  permanent 
disqualification  for  having  been 
sanctioned  twice  before  for  violations  of 
the  program.  Changes  reflecting  this 
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provision  of  the  law  have  been  made  at 
§  278.6(b).  Editorial  revisions  have  also 
been  made  to  §  278.B(a).  §  279.7(a)  and 
§  279.10(d).  Since  this  provision  is 
nondiscretionary,  its  implementation 
cannot  be  affected  by  public  comment. 
It  is  important  to  note  that  the  statute 
specifically  refers  only  to  permanent 
disqualification  actions.  Therefore, 
firms  that  request  and  are  found  to  be 
eligible  for  a  civil  money  penalty  in  lieu 
of  permanent  disqualification  for 
trafficking  are  not  affected  by  the 
immediate  suspension  requirement  of 
the  statute  nor  would  such  firms  be 
expected  to  pay  the  civil  money  penalty 
pending  appeal  and  may  continue  to 
participate  in  the  program  pending 
appeal. 

Investigations 

Section  278.6(a)  of  the  regulation  is 
proposed  to  be  amended  in  accordance 
with  section  841  of  the  PRVVORA  to 
make  an  editorial  change  that  stipulates 
that  findings  of  program  violations  and 
the  subsequent  suspension  or 
disqualification  of  a  firm  may  be  made 
based  on  evidence  established  through 
on-site  investigations,  inconsistent 
redemption  data,  or  evidence  obtained 
through  a  transaction  report  under  an 
electronic  benefit  transfer  system.  This 
supports  current  practice  in  the  program 
and  the  current  authority  provided  to 
the  Secretan,'  to  enforce  program 
compliance.  The  provision  is 
nondiscretionary. 

Disqualification  of  Retailers 
Disqualified  From  the  WIC  Program 

Section  843  of  the  PRVVORA  amends 
section  12  of  the  Food  Stamp  Act  to 
require  the  Secretary  to  develop 
standards  by  which  firms  disqualified 
from  the  Special  Supplemental 
Nutrition  Prograni  for  Women.  Infants 
and  Children  (WIC)  are  to  be 
reciprocally  disqualified  from 
participation  in  the  FSP.  Currently.  FSP 
regulations  provide  for  the  withdrawal 
of  such  firms  from  the  FSP  in  response 
to  WIC  disqualification  action.  Such 
withdrawals  must  run  for  a  concurrent 
period  of  time.  This  has  proven  to  be 
problematic  in  that  it  is  sometimes 
difficult  for  the  Food  Stamp  withdrawal 
action  to  catch  up  to  the  WIC 
disqualification,  particularly  if  the  WIC 
disqualification  is  for  a  6  month  period 
or  less.  Under  the  current  regulations,  a 
firm  has  the  right  to  appeal  the  Food 
Stamp  action,  and  often,  by  the  time  the 
firm  has  appealed  the  FSP  withdrawal, 
the  WIG  disqualification  period  is 
ending.  Thus,  the  impact  of  reciprocal 
withdrawal  is  not  significant.  The 
change  in  the  law  provides  that  the  FSP 
disqualification  period  (1)  shall  be  for 


the  same  period  of  time  as  the  WIC 
disqualification  period;  (2)  may  run 
consecutive  to  the  WIC  disqualification; 
and  (3)  shall  not  be  subject  to  FSP 
administrative  or  judicial  review.  These 
provisions  of  the  statute  are 
nondiscretionary. 

In  addition,  the  law  stipulates  that  the 
Secretary  establish  criteria  for  such 
reciprocal  disqualification  actions. 
Current  regulations  set  forth  the  types  of 
WIC  violations  that  will  result  in 
withdrawal  of  a  firm  from  participation 
in  the  FSP. 

The  Department  proposes  to  retain 
these  same  criteria,  with  some  editorial 
changes  to  ensure  that  trafficking 
violations  are  fully  covered  in  the  listed 
violations.  The  WIC  violations  included 
here,  therefore,  represent  very  serious 
violations  of  the  WIC  Program  that  are 
comparable  to  serious  violations  of  the 
FSP.  These  violations  best  represent  the 
potential  risk  of  violations  of  a  similar 
nature  being  committed  by 
unscrupulous  firms  in  the  FSP,  thus 
necessitating  reciprocal  FSP  action  to 
protect  the  integrity  of  the  FSP.  The 
Department  solicits  comments  on  the 
reciprocal  disqualification  standards  set 
out  in  §  278.6(e)(8). 

Conforming  changes  to  restrict  those 
firms  subject  to  reciprocal 
disqualification  from  eligibility  for  FSP 
administrative  and  judicial  review  are 
made  to  §  278.6(n),  §  278.8(a). 
§  279.3(a)(2)  and  §  279.10(a)  of  this 
regulation.  "The  changes  made  to  these 
sections  are  nondiscretionary  and  will 
not  be  affected  by  public  comment. 

Disquahfication  of  Retailers  Who 
Intentionally  Submit  Falsified 
Applications 

Section  842  of  the  PRWORA  amends 
section  12(b)  of  the  Food  Stamp  Act  to 
authorize  the  Secretary  to  disqualify, 
including  permanently  disqualify, 
participating  retailers  who  knowingly 
submit  applications  that  contain  false 
information  about  substantive  issues. 
This  proposed  rule  proposes  to  subject 
a  firm  to  permanent  disqualification  if  it 
is  found  that  false  information  directly 
related  to  the  eligibility  of  the  firm  for 
authorization  is  knowingly  submitted 
on  the  application.  In  addition,  this  rule 
proposes  that  in  cases  in  which  any 
false  infoimation  is  knowingly 
submitted  that  would  impact  on  the 
ability  of  FNS  to  monitor  and  identify 
potentiallv  violative  firms,  the  firm  shall 
be  disqualified  for  three  years. 

This  proposed  rule  outlines  examples 
of  the  type  of  information  that  would  be 
considered  "substantive"  for  the 
purpose  of  determining  eligibility,  as 
well  as  the  type  of  information  that  is 
considered  to  be  substantive  from  a 


monitoring  standpoint.  These  examples, 
however,  are  not  inclusive  of  all  of  the 
information  that,  if  fraudulently 
submitted,  may  result  in 
disquahfication  of  a  firm. 

This  rule  also  proposes  to  deny 
authorization  of  any  such  firm  which  is 
found  to  have  knowingly  submitted 
such  false  information  on  the 
application  at  the  time  of  initial 
application  processing.  It  is  proposed 
that  such  firms  be  denied  for  the  same 
period  of  time  for  which  thev  would  be 
disqualified  under  §  278.6(ej.  The 
Department  encourages  comments  on 
this  discretionary  provision. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure,  Food  stamps,  Grant 
programs — social  programs. 

7  CFR  Part  278 

Administrative  practice  and 
procedure.  Banks,  banking.  Claims, 
Food  stamps.  Groceries — retail, 
Groceries.  General  line — wholesaler. 
Penalties. 

7  CFR  Part  279 

Administrative  practice  and 
procedure,  Food  stamps,  Groceries — 
retail.  Groceries,  General  line — 
wholesaler. 

Accordingly,  7  CFR  parts  271.  278 
and  279  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  parts  271. 
278  and  279  continues  to  read  as 
follows: 

Authority: 

7  use.  2011-2032 

PART  271— GENERAL  iNFORMATiON 
AND  DEFINITIONS 

2.  In  §  271.2,  the  definition  of 
"coupon"  is  revised  to  read  as  follows: 

§271.2    Defiriitions 

«         «  .  •  * 

Coupon  means  any  coupon,  stamp, 
type  of  certificate,  authorization  card, 
cash  or  check  issued  in  lieu  of  a  coupon, 
or  access  device,  including  an  electronic 
benefit  transfer  card  or  personal 
identification  number  issued  pursuant 
to  the  provisions  of  the  Food  Stamp  Act 
of  1977,  as  amended,  for  the  purchase 
of  eligible  food. 


PART  278— PARTICIPA^rtON  O^ 
RETAIL  FOOD  STORES  WHOlESALL 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

3.10^278.1: 


'2  I'M).: 
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a.  Paragraph  (a)  is  revised; 

b.  Paragraph  (b)(3)  is  revised: 

c.  Paragraph  (j)  is  revised; 

d  Paragraph  (k)  is  amended  by 
revising  the  first  sentence  of  paragraph 
(k)(2)  and  redesignating  the  paragraph 
(lt)(2)  as  paragraph  (k)(7),  and  adding 
new  paragraphs  (k)(2).  (k)(3).  (k)(4). 
(k)(5)  and  (k)(6); 

e.  Paragraph  (1)  is  amended  by 
redesignating  paragraphs  (l)(l)(iii) 
through  (l)(l)(v)  as  (l)(l)(v)  through 
(l)(l)(vii).  respectively,  revising  newly 
redesignated  paragraph  (l)(l)(vi),  and 
adding  new  paragraphs  (l)(l)(iii)  and 
(l)(l)(iv); 

f.  The  introductory  text  of  paragraph 
(m)  is  revised; 

g  Paragraph  (o)  is  removed,  and 
paragraphs  (p)  through  (u)  are 
redesignated  as  paragraphs  (o)  through 
(t).  respectively:  and 

h.  Newly  redesignated  paragraph  (o) 
is  revised  and  newly  redesignated 
paragraph  (q)  is  amended  by  removing 
references  to  (r)(2).  (r)(3).  (r)(l)(ii). 
{r)(l)(i).  (r)(2)(ii).  (r)(2)(iv).  (r)(3)(iv)  and 
(r).  wherever  they  appear,  and  adding  in 
their  place  references  to  (q)(2).  (q)(3). 
(q)(l)(«i).  (q)(l)(«).  (q)(2)(ii).  (q)(2)(iv). 
(q)(3)(iv)  and  (q).  respectively. 

The  revisions  and  additions  read  as 
follows; 

§  278. 1     Approval  of  r«MI  food  stora*  and 
wt>ol«sal«  food  concerns. 

(a)  Application  Any  firm  desiring  to 
participate  or  continue  to  be  authorized 
in  the  program  shall  file  an  application 
U  prescribed  by  FNS  Such  an 
application  shall  contain  information 
which  will  permit  a  determination  to  be 
made  as  to  whether  such  an  applicant 
qualifies,  or  continues  to  qualify,  for 
authorization  under  the  provisions  of 
the  program.  FNS  may  require  that  a 
retail  food  store  or  wholesale  food 
concern  be  visited  to  confirm  eligibility 
for  program  participation  prior  to  such 
store  or  concern  being  authorized  or 
reauthorized  in  the  program.  FNS  shall 
determine,  based  on  factors  that  include 
size,  location,  and  types  of  items  sold, 
which  stores  or  concerns  shall  be 
visited.  Required  visits  shall  be 
conducted  by  an  authorized  employee 
of  the  Department,  a  designee  of  the 
Secretary,  or  an  official  of  the  State  or 
local  government  designated  by  the 
Secretary.  FNS  shall  deny  or  approve 
the  application,  or  request  additional 
information  from  the  applicant  firm, 
within  30  days  of  receipt  of  the  initial 
application. 


t 


Determination  of  authorization. 


(3)  The  business  integrity  and 
reputation  of  the  applicant.  FNS  shall 
deny  the  authorization  of  any  firm  from 


participation  in  the  program  for  a  period 
of  time  as  specified  in  paragraph  (k)  of 
this  section  based  on  consideration  of 
information  regarding  the  business 
integrity  and  reputation  of  the  firm  as 
follows: 

(i)  Criminal  conviction  records 
reflecting  on  the  business  integrity  of 
owners,  officers,  managers,  or  other 
personnel  of  the  applicant  firm; 

(ii)  Judicial  determinations  in  civil 
litigation  adversely  reflecting  on  the 
business  integrity  of  owners,  officers, 
managers  or  other  personnel  of  the 
applicant  firm; 

(iii)  Official  records  of  removal  of  the 
applicant  firm  from  other  Federal,  State 
or  local  government  programs; 

(iv)  Evidence  of  an  attempt  by  the 
applicant  firm  to  circumvent  a  period  of 
disqualification,  a  civil  money  penalty 
or  fine  imposed  for  violations  of  the 
Food  Stamp  Act  and  program 
regulations: 

(v)  Evidence  (other  than  a  record  of  a 
civil  or  criminal  conviction)  of  prior 
fraudulent  behavior  of  owners,  officers, 
managers,  or  other  personnel  of  the 
applicant  firm  that  is  not  Food  Stamp 
Program  related  for  which  a  Food  Stamp 
Program  sanction  had  not  been 
previously  imposed  and  satisfied; 

(vi)  Previous  Food  Stamp  Program 
violations  by  owners,  officers,  managers, 
or  other  personnel  of  the  applicant  firm 
for  which  a  sanction  had  not  been 
previously  imposed  and  satisfied; 

(vii)  Evidence  of  prior  Food  Stamp 
Program  violations  personally 
committed  by  the  owner<s)  or  the 
officeds)  of  the  firm  at  one  or  more  units 
of  a  multi-unit  firm,  or  evidence  of  prior 
Food  Stamp  Program  violations 
committed  by  management  or  other 
personnel  at  other  units  of  multi-unit 
firms  which  would  indicate  a  lack  of 
business  integrity  on  the  part  of 
ownership  and  for  which  sanctions  had 
not  been  previously  imposed  and 
satisfied;  or 

(viii)  Any  other  evidence  adversely 
reflecting  on  the  business  integrity  or 
reputation  of  the  applicant  firm. 
•        •        •        *        • 

(j)  Authorization.  Upon  approval.  FNS 
shall  issue  a  nontransferable 
authorization  card  to  the  firm.  The 
authorization  card  shall  be  valid  only 
for  the  time  period  for  which  the  firm 
is  authorized  to  accept  and  redeem 
coupons  under  the  program.  The 
authorization  card  shall  be  retained  by 
the  firm  until  such  time  as  the 
authorization  period  has  ended, 
authorization  in  the  program  is 
superseded,  or  the  card  is  surrendered 
or  revoked  as  provided  in  this  part.  No 
firm  may  be  assigned  an  authorization 


penod  in  the  program  of  longer  than  5 
years;  however,  the  FNS  Officer  in 
Charge  may  assign  a  lesser  period  for 
authorization  of  a  firm,  depending  on 
the  circumstances  of  such  firm.  The 
specification  of  an  authorization  period 
in  no  way  precludes  FNS  from 
periodically  requesting  information 
from  a  firm  or  concern  for  purposes  of 
reauthorization  in  the  program  or  from 
withdrawing  or  terminating  the 
authorization  of  a  firm  in  accordance 
with  this  part, 
(k)  Denying  authorization.  *   •   • 

(2)  The  firm  has  failed  to  meet  the 
eligibility  requirements  for 
authorization  under  Criterion  A  or 
Criterion  B.  as  specified  in  the  Food 
Stamp  Act  of  1977.  as  amended;  or,  for 
co-located  wholesale/retail  firms,  the 
firm  fails  to  meet  the  requirements  of 
paragraph  (b)(l)(iv)  of  this  section.  Any 
firm  that  has  been  denied  authorization 
on  these  bases  shall  not  be  eligible  to 
submit  a  new  application  for 
authorization  in  the  program  for  a 
minimum  period  of  six  months  from  the 
effective  date  of  the  denial; 

(3)  The  firm  has  been  found  to  lack 
the  necessary  business  integrity  and 
reputation  to  further  the  purposes  of  the 
program.  Such  firms  shall  be  denied 
authorization  in  the  program  for  the 
following  period  of  time: 

(i)  Firms  for  which  criminal 
conviction  records  reflecting  on  the 
business  integrity  of  owners,  officers,  or 
managers  exist  shall  be  denied 
authorization  permanently:  firms  for 
which  such  records  exist  with  regard  to 
other  personnel  employed  by  the  firm 
shall  be  denied  for  as  long  as  such 
person  continues  to  be  employed  by  the 
firm; 

(ii)  Firms  for  which  judicial 
determinations  in  civil  litigation 
adversely  reflecting  on  the  business 
integrity  of  owners,  officers  or  managers 
of  the  firm  have  been  made  shall  be 
denied  authorization  p>erroanently;  firms 
for  which  such  determinations  have 
been  made  with  regard  to  other 
personnel  employed  by  the  firm  shall  be 
denied  authorization  for  as  long  as  such 
person  continues  to  be  employed  by  the 
firm; 

(iii)  Firms  which  have  been  officially 
removed  from  other  Federal.  State  or 
local  government  programs  shall  be 
denied  for  a  period  equivalent  to  the 
period  of  removal  from  any  such 
programs; 

(iv)  Firms  for  which  evidence  exists  of 
an  attempt  to  circumvent  a  period  of 
disqualification,  a  civil  money  penalty 
or  fine  imposed  for  violations  of  the 
Food  Stamp  Act  eind  program 
regulations  shall  be  denied  for  a  period 
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of  three  years  from  the  effective  date  of 
denial; 

(v)  Firms  for  which  evidence  exists  of 
prior  fraudulent  behavior  of  owners, 
officers,  or  managers  of  the  firm  which 
is  not  Food  Stamp  Program  related  and 
for  which  a  Food  Stamp  Program 
sanction  had  not  been  previously 
imposed  and  satisfied  shall  be  denied 
for  a  period  of  three  years  from  the 
effective  date  of  denial;  firms  for  which 
such  fraudulent  behavior  was 
committed  bv  personnel  employed  by 
the  firm  shall  be  denied  authorization 
for  as  long  as  such  person  continues  to 
be  employed  by  the  firm; 

(vi)  Firms  for  which  evidence  exists  of 
prior  Food  Stamp  Program  violations  by 
owners,  officers,  managers,  or  other 
personnel  of  the  firm  for  which  a 
sanction  had  not  been  previously 
imposed  and  satisfied  shall  be  denied 
for  a  period  of  time  equivalent  to  the 
appropriate  disqualification  period  for 
such  previous  violations,  effective  from 
the  date  of  denial, 

(vii)  Firms  for  which  evidence  exists 
of  prior  Food  Stamp  Program  violations 
at  other  units  of  multi-unit  firms  for 
which  a  sanction  had  not  been 
previously  imposed  and  satisfied  shall 
be  denied  for  a  period  of  time 
equivalent  to  the  appropnate 
disqualification  period  for  such 
previous  violations,  effective  from  the 
date  of  denial: 

(viii)  Firms  for  which  any  other 
evidence  exists  which  reflects 
negatively  on  the  business  integrity  or 
reputation  of  the  applicant  firm  shall  be 
denied  for  a  period  of  one  year  from  the 
effective  date  of  denial, 

(4)  The  firm  has  filed  an  application 
that  contains  false  or  misleading 
information  about  a  substantive  matter, 
as  specified  in  §  278.6(e).  Such  firms 
shall  be  denied  authorization  for  the 
periods  specified  in  §  278.6(e)(1)  or 
§278. 6(e)(3); 

(5)  The  firms  participation  in  the 
program  w  lU  not  further  the  purposes  of 
the  program. 

(6)  The  finn  has  been  found  to  be 
cirtrumventing  a  period  of 
disqualification  or  a  civil  money  penalty 
through  a  purported  transfer  of 
ownership; 

(7)  The  firm  has  failed  to  pav  in  full 
any  fiscal  claim  assessed  against  the 
firm  under  ^  278  7.  any  fines  assessed 
under  §  278.6(1)  or  *»  278.6(m),  or  a 
transfer  of  ownership  civil  money 
penalty  assessed  under  §  278.6(f).  *    *    * 

(1)  Withdrav\-ing  authorization.  (1) 

*    *    * 

(iii)  The  firm  fails  to  meet  the 
requirements  for  eligibility  under 
Criterion  A  or  Criterion  B,  as  specified 
in  the  Food  Stamp  AcA  of  1977,  as 


amended,  or,  for  co-located  wholesale/ 
retail  firms,  the  firm  fails  to  meet  the 
requirements  of  paragraph  (b)(l)(iv)  of 
this  section,  for  the  time  period 
specified  in  paragraph  (k)(2)  of  this 
section; 

(iv)  The  firm  fails  to  maintain  the 
necessary  business  integrity  to  further 
the  purposes  of  the  program,  as 

specified  in  paragraph  (b)(3)  of  this 
section.  Such  firms  shall  be  withdrawn 
for  lack  of  business  integrity  for  periods 
of  time  in  accordance  with  those 
stipulated  in  paragraph  (k)(3)  of  this 
section  for  specific  business  integrity 
findings; 
***** 

(vi)  The  firm  has  failed  to  pay  in  full 
any  fiscal  claim  assessed  against  the 
firm  under  §  278,7  or  any  fines  assessed 
under  §  278,6(1)  or  §  278.6(m)  or  a 

transfer  of  ownership  civil  money 
penalty  assessed  under  §  27B.6(f)  or 
***** 

fm)  Refusal  to  accept  correspondence 
or  to  respond  to  inquiries.  FNS  may 
withdraw  or  deny  the  authorization  of 
any  firm  which: 

***** 

(o)  Applications  containing  false 

information  The  filing  of  any 
application  containing  false  or 
misleading  information  may  result  in 
the  denial  of  approval  for  participation 
in  the  program,  as  specified  in 
paragraph  (k)  of  this  section,  or 
disqualification  of  a  firm  from 
participation  m  the  program,  as 
specified  in  «»  278  6,  and  may  subject  the 
firm  and  persons  responsible  to  civil  or 
criminal  action, 

***** 

4.  In  Section  278.6: 

a.  Paragraph  (a)  is  revised; 

b.  Paragraph  (b)(1)  is  amended  by 
adding  one  new  sentence  to  the  end  of 
the  paragraph. 

c.  Paragraph  (b)(2)(i)  is  amended  by 
adding  two  new  sentences  to  the  end  of 

the  paragraph; 

d.  Paragraph  (c)  is  amended  by  adding 
three  new  sentences  to  the  end  of  the 

paragraph; 

e  Paragraph  (e)  is  amended  by  adding 
new  paragraphs  (e)flHiii),  (e)(3)(vi)  and 

leJlB); 

f.  Paragraph  (i)  is  amended  by 
removing  the  first  sentence  of  Criterion 
4  and  addmg  three  new  sentences  in  its 
place,  and  by  removing  the  words  "or 
management"  in  paragraph  (i)(l)(v);  and 

g.  Paragraph  (nj  is  revised. 

The  revisions  and  additions  read  as 
follows: 


§  278,6     Oisquaiit»cat(on  ot  retail  'ood 
stores  and  wholesale  fooc  coce'-ns  ar>d 
imposilion  o!  civi>  mone)  peiaflies  in  iieu 
o'  disqualifications. 

,d,  .n^;.    :  ;>  :j  disqualify  or  subject 
to  a  civil  money  penalty.  FNS  may 
disqualify  any  authorized  retail  food 
store  or  authorized  wholesale  food 
concern  from  further  participation  in 
the  program  if  the  firm  fails  to  comply 
with  the  Food  Stamp  Act  or  this  part. 
Such  disqualification  shall  resuh  from  a 
finding  of  a  violation  on  the  basis  of 
evidence  that  may  include  facts 
estabhshed  through  on-site 
investigations,  inconsistent  redemption 
data,  evidence  obtained  through  a 
transaction  report  under  an  electronic 
benefit  transfer  system,  or  the 
disqualification  of  a  firm  from  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC),  as  specified  in 
paragraph  (e)(8)  of  this  section. 
Disqualification  shall  be  for  a  period  of 
6  months  to  5  years  for  the  firm's  first 
sanction;  for  period  of  12  months  to  10 
years  for  a  firm's  second  sanction;  and 
disqualification  shall  be  permanent  for 
a  disqualification  based  on  paragraph 
(e)(1)  of  this  section.  Any  firm  which 
has  been  disqualified  and  which  wishes 
to  be  reinstated  at  the  end  of  the  period 
of  disqualification  or  at  any  later  time 
shall  file  a  new  apphcation  under 
§  278.1  so  that  FNS  may  determine 
whether  reauthorization  is  appropriate. 
The  apphcation  may  be  filed  no  earlier 
than  10  days  before  the  end  of  the 
period  of  disquahfication.  FNS  may,  in 
lieu  of  a  disqualification,  subject  a  firm 
to  a  civil  money  penalty  of  up  to 
$10,000  for  each  violation  if  FNS 
determines  that  a  disqualification  would 
cause  hardship  to  participating 
households.  FNS  may  impose  a  dvil 
money  penalty  of  up  to  $20,000  for  each 
violation  in  lieu  of  a  permanent 
disqualification  for  trafficking,  as 
defined  in  §  271.2  of  this  chapter,  in 
accordance  with  the  provisions  of 
paragraphs  (i)  and  (j)  of  this  section. 

(b)  Charge  letter.  (1)  *   *   *  In  the  case 
of  a  firm  for  which  action  is  taken  in 
accordance  with  paragraph  (e)(8)  of  this 
section,  the  charge  letter  shall  inform 
such  firm  that  the  disqualification 
action  is  not  subject  to  administrative  or 
judicial  review,  as  specified  in 
paragraph  (e)(8)  of  this  section. 

(2)  Charge  letter  for  trafficking,  (i) 
•  *  •  The  charge  letter  shall  also  advise 
the  firm  that  the  permanent 
disquahfication  shall  be  effective 
immediately  upon  the  date  of  receipt  of 
the  notice  of  determination,  regardless 
of  whether  a  request  for  review  is  filed 
in  accordance  with  §  279.5  of  this 
chapter.  If  the  disqualification  is 
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reversed  through  administrative  or 
judicial  review,  the  Secretary  shall  not 
be  liable  for  the  value  of  any  sales  lost 
during  the  disqualification  period. 

•  •         •         •         • 

(c)  •   •   *  In  the  case  of  a  firm  subject 
to  permanent  disqualification  under 
paragraph  (e)(1)  of  this  section,  the 
determination  shall  inform  such  a  firm 
that  action  to  permanently  disqualify 
the  firm  shall  oe  effective  immediately 
upon  the  date  of  receipt  of  the  notice  of 
determination  from  FNS.  regardless  of 
whether  a  request  for  review  is  filed  in 
accordance  with  §279.5  of  this  chapter. 
If  the  disqualification  is  reversed 
through  administrative  or  judicial 
review,  the  Secretary  shall  not  be  liable 
for  the  value  of  any  sales  lost  during  the 
disqualification  period.  In  the  case  of  a 
firm  for  which  action  is  taken  in 
accordance  with  paragraph  (e)(8)  of  this 
section,  the  determination  notice  shall 
inform  such  firm  that  the 
disqualification  action  is  not  subject  to 
administrative  or  judicial  review,  as 
specified  in  paragraph  (e)(8)  of  this 
section. 

•  •         •         •         « 

(e)  Penalties.  "  *  * 

(D*    *   • 

(iii)  It  is  determined  that  personnel  of 

the  firm  knowingly  submitted 

information  on  the  application  that 

contains  false  information  of  a 

substantive  nature  that  could  affect  the 

eligibility  of  the  firm  for  authorization 

in  the  program,  such  as.  but  not  limited 

to,  information  related  to: 

(A)  Eligibility  requirements  under 
S278.1(b).(c).(d).(e).(n.(g)and{h); 

(B)  Staple  food  stock; 

(C)  Annual  gross  sales  for  firms 
seeking  to  qualify  for  authorization 
under  Criterion  B  as  specified  in  the 
Food  Stamp  Act,  as  amended; 

(D)  Annual  staple  food  sales: 

(E)  Total  annual  gross  retail  food  sales 
for  firms  seeking  authorization  as  co- 
located  wholesale/retail  firms: 

(F)  Ownership  of  the  firm; 

(G)  Employer  Identification  Numbers 
and  Social  Security  Numbers: 

(H)  Food  Stamp  Program  history, 
business  practices,  business  ethics.  WIC 
disqualification  or  authorization  status, 
when  the  store  did  (or  will)  open  for 
business  under  the  current  ownership, 
business,  health  or  other  licenses,  and 
whether  or  not  the  firm  is  a  retail  and 
wholesale  firm  operating  at  the  same 
location;  or 

(I)  Any  other  information  of  a 
substantive  nature  that  could  affect  the 
eligibility  of  a  firm. 

•  •        •         •         • 

(3)*   •   • 

(vi)  Personnel  of  the  firm  knowingly 
submitted  information  on  the 


application  that  contained  false 
information  of  a  substantive  nature 
related  to  the  ability  of  FNS  to  monitor 
compliance  of  the  firm  with  FSP 
requirements,  such  as.  but  not  limited 
to.  information  related  to: 

(A)  Annual  eligible  retail  food  sales; 

(B)  Store  location  and  store  address 
and  mailing  address; 

(C)  Financial  institution  information; 
or 

(D)  Store  name,  type  of  ownership, 
number  of  cash  registers,  and  non-food 
inventory  and  services. 

•         •         •         •        • 

(8)  FNS  shall  disqualify  from  the  Food 
Stamp  Program  any  firm  which  is 
disqualified  from  the  WIC  Program; 

(i)  Based  in  whole  or  in  part  on  any 
act  which  constitutes  a  violation  of  that 
program's  regulation  and  which  is 
shown  to  constitute  a  misdemeanor  or 
felony  violaljon  of  law,  or  for  any  of  the 
following  specific  program  violations: 

(A)  Claiming  reimbursement  for  the 
sale  of  an  amount  of  a  specific  food  item 
which  exceeds  the  store's  documented 
inventory  of  that  food  item  for  a 
specified  period  of  time: 

(B)  Exchanging  WIC  food  instruments 
for  cash,  credit  or  consideration  other 
than  eligible  food;  or  the  exchange  of 
firearms,  ammunition,  explosives  or 
controlled  substances,  as  defined  in 
section  802  of  title  21  of  the  United 
States  Code,  for  food  instruments; 

(C)  Receiving,  transacting  and/or 
redeeming  WIC  food  instruments 
outside  of  authorized  channels; 

(D)  Accepting  WIC  food  instruments 
from  unauthorized  persons; 

(E)  Exchanging  non-food  items  for  a 
WIC  food  instrument; 

(F)  Charging  WIC  customers  more  for 
food  than  non-WIC  customers  or 
charging  WIC  customers  more  than  the 
current  shelf  price:  or 

(G)  Charging  for  food  items  not 
received  by  the  WIC  customer  or  for 
foods  provided  in  excess  of  those  listed 
on  the  food  instrument. 

(ii)  FNS  shall  not  disqualify  a  firm 
from  the  Food  Stamp  Program  on  the 
basis  of  a  WIC  disqualification  unless: 

(A)  Prior  to  the  time  prescribed  for 
securing  administrative  review  of  the 
WIC  disqualification  action,  the  firm 
was  provided  individual  and  specific 
notice  that  it  could  be  disqualified  from 
the  Food  Stamp  Program  based  on  the 
WIC  violations  committed  by  the  firm; 

(B)  A  signed  and  dated  copy  of  such 
notice  is  provided  to  FNS  by  the  WIC 
administering  agency:  and 

(C)  A  determination  is  made  in 
accordance  with  §  278.6(a)  that  such 
action  will  not  cause  a  hardship  for 
participating  Food  Stamp  households. 


(iii)  Such  a  Food  Stamp 
disqualification: 

(A)  Shall  be  for  the  same  length  of 
time  as  the  WIC  disqualification; 

(B)  May  begin  at  a  later  date  than  the 
WIC  disqualification:  and 

(C)  Shall  not  be  subject  to 
administrative  or  judicial  review  under 
the  Food  Stamp  Program. 

*        •        •        •        • 

(i)  Criteria  for  eligibility  for  a  civil 
money  penalty  in  lieu  of  permanent 
disqualification  for  traffickmg.  *   •    • 

Criterion  4.  Firm  ownership  was  not  aware 
of.  did  not  approve,  did  not  benefit  from,  or 
was  not  in  any  way  involved  in  the  conduct 
or  approval  of  trafficking  violations:  or  it  is 
only  the  first  occasion  in  which  a  member  of 
firm  management  was  aware  of,  approved, 
benefited  from,  or  was  involved  in  the 
conduct  of  any  trafficking  violations  by  the 
firm.  Upon  the  second  occasion  of  trafficking 
involvement  by  any  member  of  fimi 
management  uncovered  during  a  subsequent 
investigation,  a  firm  shall  not  be  eligible  for 
a  civil  money  penalty  in  lieu  of  [>ermanent 
disqualification.  Notwithstanding  the  above 
provision,  if  trafficking  violations  consisted 
of  the  sale  of  firearms,  ammunition, 
explosives  or  controlled  substances,  as 
defined  in  21  U.S.C.  802,  and  such  trafficking 
was  conducted  by  the  ownership  or 
management  of  the  firra,  the  firm  shall  not  be 
eligible  for  a  civil  money  penalty  in  lieu  of 
permanent  disqualification. 
***** 

(n)  Review  of  determination.  The 
determination  of  FNS  shall  be  final  and 
not  subject  to  further  administrative  or 
judicial  review  unless  a  written  request 
for  review  is  filed  within  the  period 
stated  in  §279.5.  Notwithstanding  the 
aforementioned,  any  FNS  determination 
made  on  the  basis  of  paragraph  (e)(8)  of 
this  section  shall  not  be  subject  to 
further  administrative  or  judicial 
review. 

•  •  •  •  • 

5.  In  §  278.8.  paragraph  (a)  is  revised 
to  read  as  follows 


§  278.8     Administrative  revtew — retail  food 
stores  and  wfiolesale  food  concerns. 

(aj  Hequestmg  review.  A  food  retailer 
or  wholesale  food  concern  aggrieved  by 
administrative  action  under  §  278.1, 
§  278.6  or  §  278.7  may.  within  the 
period  stated  in  §  279.5  of  this  chapter, 
file  a  written  request  for  review  of  the 
administrative  action  with  the  review 
officer,  except  that  disqualification 
actions  taken  against  firms  in 
accordance  with  §  278.6(e)(8)  shall  not 
be  subject  to  administrative  or  judicial 
review.  On  receipt  of  the  request  for 
review,  the  questioned  administrative 
action  shall  be  stayed  pending 
disposition  of  the  request  for  review  by 
the  review  officer,  except  in  the  case  of 
a  permanent  disqualification  as 
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specified  in  §  278.6(e)(1).  A 
disqualification  for  failure  to  pay  a  civil 
money  penalty  shall  not  be  subject  to 
administrative  review. 


PART  279— ADMINISTRATIVE  AND 
JUDICIAL  REVIEW— FOOD  RETAILERS 
AND  FOOD  WHOLESALERS 

6.  In  §  279.3,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  279.3    Authority  and  jurisdiction. 

(a)  jurisdiction   '    '    * 
(2)  Imposition  of  a  fine  under 
§  278.6(1)  of  this  chapter  or  §  278.6  (m) 
of  this  chapter  or  disqualification  from 
partiaipation  in  the  program  or 
imposition  of  a  civil  money  penalty 
under  §  278.6  of  this  chapter,  except  for 
disqualification  actions  imposed  under 
§  278.6(e)(8)  of  this  chapter. 
***** 

7.  In  §  279.7,  paragraph  (a)  is 
amended  to  add  two  new  sentences  after 
the  first  sentence  to  read  as  follows: 

§279  7     Action  upon  receipt  of  a  request 
for  review. 

(a)  Holding  action.  •   *    •  However,  in 
cases  of  permanent  disqualification 
irnder  §278,6(e)(lj  of  this  chapter,  such 
administrative  action  shall  not  be  held 
in  abeyance  pending  such  a  review 
determination.  If  the  disqualification  is 
reversed  through  administrative  or 
judicial  review,  the  Secretary  shall  not 
be  held  liable  for  the  value  of  any  sales 
lost  during  the  disqualification  period. 


8.  In  §  279.10,  the  first  sentence  of 
paragraph  (a)  and  paragraph  (d)  are 
revised  to  read  as  follows: 

§279.10    Judicial  review. 

(a)  Filing  for  judicial  review.  Except 
for  firms  disqualified  from  the  program 
in  accordance  with  §  278  6(e)(8)  of  this 
chapter,  a  firm  aggrieved  by  the 
determination  of  the  food  stamp  review 
officer  may  obtain  judicial  review  of  the 
determination  by  filing  a  complaint 
against  the  United  States  in  the  U.S. 
district  court  for  the  district  in  which 
the  owner  resides  or  is  engaged  in 
business,  or  in  any  court  of  record  of  the 
State  having  competent  jurisdiction. 


(d)  Stay  of  action.  During  the 
pendency  of  any  judicial  review,  or  any 
appeal  therefrom,  the  administrative 
action  under  review  shall  remain  in 
force  unless  the  firm  makes  a  timely 
application  to  the  court  and  after 
hearing  thereon,  the  court  stays  the 
administrative  action  after  a  showing 


that  irreparable  injury  will  occur  absent 

a  stav  and  that  the  firm  is  likely  to 
prevail  on  the  merits  of  the  case. 
However,  permanent  disqualification 
actions  taken  in  accordance  with 
§  278.6(e)(1)  of  this  chapter  shall  not  be 
subject  to  such  a  stav  of  administrative 
action.  If  the  disqualification  action  is 
reversed  through  administrative  or 
judicial  review,  the  Secretary  shall  not 
be  liable  for  the  value  of  any  sales  lost 
during  the  disqualification  period. 

Dated;  April  24    1990. 
Yvette  S.  Jackson, 

Administrator,  Food  and  Nutrition  Service. 
:fR  Dck    yH-i  2038  Filed  5-5-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Parts  1710  and  1714 

Prioritizing  the  Queue  for  Hardship 
Rate  and  Municipal  Rate  Loans  to 
Electric  Borrowers 

AGENCY:  Rural  Utilities  Service, 

.•\.iru:ulture. 

ACTION:  Extension  of  public  comment 

period. 

summary:  On  April  8,  1998.  the  Rural 

I'tihties  Service  (RUS)  published  in  the 
Federal  Register  an  Advanced  Notice  of 
Proposed  Rulemaking  for  Prioritizing 
the  Queue  for  Hardship  Rate  and 
Municipal  Rate  Loans  to  Electric 
Borrowers.  RUS  wishes  to  extend  the 
comment  period  for  this  proposed  rule. 

The  RUS  makes  hardship  rate  and 
municipal  rate  loans  to  electric 
borrowers  who  meet  certain  statutory 
requirements.  All  applicants  from 
borrowers  for  these  loans  are  usually 
considered  for  approval  on  a  first-come 
first-served  basis.  RUS  now  has  a 
significant  shortfall  between  the  total 
dollar  amount  of  qualified  applicants 
and  loan  authority  for  both  hardship 
rate  and  municipal  rate  loans.  This 
shortfall  has  resulted  in  long  waits  in 
the  queues  for  loan  approval.  RUS  is 
considering  making  changes  to  its 
administrative  procedures  to  prioritize 
the  applications  for  hardship  rate  and 
municipal  rate  loans,  separately,  in 
order  to  offer  these  loans  to  borrowers 
in  greater  need  of  assistance  before 
offering  Lhem  to  other  borrowers  in  the 
loan  queues. 

DATES:  The  date  by  which  written 
comments  must  arrive  at  the  address 
given  below  is  extended  from  May  8, 
IQQR.  to  June  8.  1998. 
ADDRESSES:  Submit  written  comments 
to  F.  Lament  Heppe,  Jr..  Director, 


Program  Development  and  Regulatory 
Analysis.  U.S.  Etepartment  of 
Agriculture.  Rural  Utilities  Service.  Stop 
1522.  1400  Independence  Avenue.  SW. 
Washington.  D.C.  20250-1522.  RUS 
requires,  in  hard  copy,  a  signed  original 
and  3  copies  of  all  comments  (7  CFR 
1700.4(e)).  Comments  will  be  available 
for  public  inspection  during  i«gular 
business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT:  Alex 
M.  Cockey,  Jr..  Deputy  Assistant 
Administrator-Electric  Program,  U.S. 
Depwrtment  of  Agriculture,  Rural 
Utilities  Service,  Stop  1560, 1400 
Independence  Avenue.  SW,. 
Washington.  D.C.  20250-1560. 
Telephone:  202-720-9545.  FAX:  202- 
690-0717. 
Btaine  C.  Stockton, 

Acting  Administrator.  Rural  Utilities  Service 
(FR  Doc.  98-11995  Filed  5-5-98;  8:45  am) 

BILUNG  COOe  M1fr-1S-P 


DEPARTMENT  OF  TRANSPORT A'IGS 
Federal  Aviation  Administration 
14  CFR  Pan  71 

[Airspace  Docks' No   96v-AEA-02] 

Proposed  Ameriar^er^'  tc  C  as5  E 
Airspace,  Philadelphia   PA 

agency;  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Philadelphia.  PA.  The  amendment  of  a 
Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  an 
Instrument  Landing  System  (ILS)  at 
Philadephia  International  Airport  has 
made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  the  SLAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  June  5.  1998. 
ADDRESSES:  Send  comments  on  the 
prupusdi  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
98-AEA-02.  F.A.A.  Eastern  Region, 
Federal  Building  #111.  John.  F.  Kennedy 
Int'l  Airport.  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New       » 
York  11430. 


^  t'flt. 
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An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch.  AEA-520. 
FA. A  Eastern  region.  Federal  Building 
#111.  |ohn  F  Kennedy  International 
Airport.  Jamaica.  New  York  11430. 

FOR  FUBTMER  INFORMATION  CONTACT:  Mr 
Francis  T  Jordan,  [r  .  Airspace 
Specialist.  Airspace  Branch.  AEA-520 
FA. A.  Eastern  Region.  Federal  Building 
•  111,  John  F.  Kennedy  International 
Airport.  Jamaica.  New  York  11430; 
telephone:  (718)  553-4521 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-02."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  dockot 

Availability  of  NIK  Si. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7,  F.A.A. 
Eastern  Region.  Federal  Building  »111. 
John  F.  Kennedy  International  Airport. 
Jamaica.  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 


Advisory  Circular  No.  11-2A.  which 
describes  the  appUcation  procedure. 

ThePropoMl 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Philadelphia.  PA.  The  ILS  RWY  9R 
SLAP  has  been  amended  for  the 
Philadelphia  International  Airport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SLAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E. 
dated  September  10.  1997,  and  effective 
September  16.  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  SubjecU  m  i  4  (  FK  Ctrl  ~ ! 

Airspace.  Incorporation  by  reference. 
Navigation  (air) 

Th«  Proposed  AjntMuimpiii 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authonty:  49  U  S.C.  106(g],  40103,  40113, 
40120;  E.O  10654:  24  FR  9565.  3  CFR,  1959- 
1963Comp.,p.  389 

f71.1    (Anwottod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  dated 


September  10,  1997,  and  effective 
September  16,  1997,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AfcA  PA  fc5     Philadelphia.  FA  iRevisedl 

Philadelphia  International  AirfKjr!.  \'A 
(Ut  39"52'13  "  N.,  long  75*14  42  '  W  ) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  Philadelphia  International  Airjxirt 
extending  clockwise  from  the  095°  bearing 
from  the  airport  to  the  225°  bearing  from  the 
airport  and  within  a  15-mile  radius  of 
Philadelphia  International  Airpwrt  extending 
from  the  225°  bearing  from  the  airport 
clockwise  to  the  095'  bearing  from  the 
airport,  excluding  the  ptortions  that  coincide 
with  the  Berlin,  NJ.  Cross  Keys.  N). 
Wrightstown.  N|.  Toughkenamon,  PA.  North 
Philadelphia,  PA.  and  Wilmington,  DE.  Class 
E  airspace  areas. 
*  •  •  •  • 

Issued  in  lamaica,  New  York,  on  April  10, 
1998. 

Franklin  U.  Hatfield, 

Manager.  Air  Traffic  Division,  Eastern  Region. 
(PR  Doc.  98-12041  Filed  5-5-98;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

15  CFR  Ch   I 

Intefpretatton  of  Rules  arvd  Guides  tor 
Electronic  Media;  Request  for 
Comment 

AGENtCY:  Federal  Trade  Commission. 
action:  Notice  Request  for  pubUc 
comments. 

summary:  The  Federal  Trade 
Commission  ("Commission")  seeks 
comment  on  its  proposal  to  issue  a 
poUcy  statement  regarding  the 
applicability  of  its  rules  and  guides  to 
newer  forms  of  electronic  media,  such 
as  e-mail,  CD-ROMs,  and  the  Internet 
(hereinafter  collectively  rpferrp d  to  as 
"electronic  media"),  This  Federal 
Register  Notice  (hereinafter  "Notice") 
does  not  contain  a  proposed  policy 
statement.  This  Notice  is  intended  to 
provide  a  discussion  of  the  issues  that 
would  be  addressed  in  a  future  policy 
statement  and  to  solicit  public  comment 
on  these  issues.  The  Commission 
believes  that  such  a  policy  statement 
would  (1)  clarifv'  the  extent  to  which  the 
Commission's  rules  and  guides  apply  to 
representations  disseminated  through, 
and  activities  octrurring  on,  electronic 
media;  (2)  provide  guidance  to  the 
public  as  to  how  to  comply  with  the 
Commission's  rules  and  guides  in 


Federal  Register /Vol.  63,  No.  87 /Wednesday.  May  6.  1998/Proposed  Rules 


advertising  products  and  services  and 
conducting  commercial  activities  using 
electronic  media;  (3)  interpret  certain 
terms  in  light  of  the  use  of  electronic 
media  and  provide  guidance  regarding 
how  electronic  media  could  be  used  to 
comply  with  the  affirmative  disclosure 
requirements  of  the  rules  and  guides; 
and  (4)  advise  how  disclosures  required 
or  recommended  by  the  Commission's 
rules  and  guides  should  be  made  in 
advertising  and  other  commercial 
transactions  in  electronic  media.  The 
Commission  also  solicits  comment 
regarding  interest  in  participating  in  or 
attending  a  workshop  to  discuss  the 
issues  raised  in  this  Notice. 
DATES:  Comments  must  be  submitted  on 
or  before  July  7,  1998. 
ADDRESSES:  Written  comments  should 
bti  submitted  to:  Secretary.  Federal 
Trade  Commission,  Room  H-159,  Sixth 
Street  and  Pennsylvania  Ave  ,  N.VV., 
Washington.  DC.  20580  The 
Commission  requests  that  the  original 
comment  be  filed  with  five  copies,  if 
feasible.  The  Commission  also  requests, 
if  possible,  that  the  comment  be 
submitted  in  electronic  form  on  a 
computer  disk.  (Programs  based  on  DOS 
or  Windows  are  preferred  Files  from 
other  operating  systems  should  be 
subtnitted  in  ASCII  text  format.)  The 
disk  label  should  identifv-  the 
commenter's  name  and  the  name  and 
version  of  the  word  processing  program 
used  to  create  the  comment. 
Alternatively,  the  Commission  will 
accept  comments  submitted  to  the 
following  e-mail  address 
<ElecMedia@ftc.gov>.  All  submissions 
should  be  captioned:  "Interpretation  of 
Rules  and  Guides  for  Electronic 
Media — Comment,  FTC  File  No, 
P974102." 

FOR  FURTHER  INFORMATION  CO^^"ACT: 
Laura  I  I3e.Martino.  .Mtomey.  Federal 
Trade  Commission.  Sixth  Street  and 
Pennsylvania  Ave.,  N.W.,  Washington, 
D.C.  20580.  telephone  (202) 326-3030, 
e-mail  (for  questions  or  information 
only)  <Ldemart]n(>@ft(.  ^o\■> 
SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

The  Commission  proposes  issuing  a 
policy  statement  in  the  future  regarding 
the  applicability  of  its  rules  and  guides 
to  electronic  media.  The  Commission  is 
using  the  term  "electronic  media"  in 
this  .Notice  to  refer  to  the  newer  forms 
of  electronic  media,  such  as  e-mail,  CD- 
ROMs,  and  the  Internet  '  This  Notice 


does  not  contain  a  proposed  policy 
statement.  It  is  intended  to  provide  a 
discussion  of  the  issues  that  would  be 
addressed  in  an  expected  policy 
statement  and  to  solicit  public  comment 
on  these  issues.  The  purpose  of  the 
proposed  policy  statement  would  be  to 
eliminate  or  reduce  any  uncertainty  as 
to  whether  the  Commission's  rules  and 
guides  apply  to  electronic  media. ^ 

The  proposed  policy  statement  also 
would  clarify  how  the  rules  and  guides 
apply  to  these  new  media.  Many  of  the 
Commission's  rules  and  guides,  for 
example,  use  terms  that  may  be  more 
commonly  associated  with  print  media. 
The  Commission,  however,  believes 
these  terms  apply  to  electronic  media. 
The  proposed  policy  statement  also 
would  discuss  the  use  of  electronic 
media  as  a  means  of  complying  with 
some  of  the  requirements  or 
recommendations  of  the  rules  and 
guides.^ 

The  unique  features  of  electronic 
media  present  special  challenges  and 
opportunities  for  making  disclosures 
effectively.  The  proposed  policy 
statement,  therefore,  would  provide 
guidance  on  how  the  Commission 
would  evaluate  whether  disclosures  in 
electronic  media  are  clear  and 
conspicuous.  The  Commission  believes 
that  such  guidance  will  encourage 
voluntary  compliance  by  industry  and 
promote  industry  self-regulation.  This 
Notice  discusses  the  Commission's 
approach  to  achieve  these  goals,  which 
would  form  the  basis  of  a  future  policy 
statement. 

The  issue  of  Commission  guidance 
and  public  input  on  electronic  media 
issues  arose  during  the  Commission's 
review  of  the  Trade  Regulation  Rule 
Pursuant  to  the  Telephone  Disclosure 
and  Dispute  Resolution  Act  of  1992 
("900-Number  Rule"),  16  CFR  part  308.* 
During  a  public  workshop  on  the  900- 
Number  Rule,  workshop  participants 
suggested  that  the  Commission  conduct 
a  separate  proceeding  that  would 


'  The  Internet  encompasses  the  World  Wide  Web 
as  well  as  other  electronic  information-exchanging 
features,  including  "Telnet,"    FrP"  (File  Transfer 
Protocol),  and  USENET  newsgroups.  The 
Commission  is  using  the  term  the  "Internet"  to 


encompass  the  Internet  and  proprietary  online 
services,  such  as  America  Online  and  Prodigy. 

'  Some  traditional  forms  of  electronic  media, 
such  as  television  and  radio,  have  been  used  for 
advertising  and  marketing  purposes  for  years.  This 
Notice  is  not  intended  to  affect  the  requirements  of 
the  Commission's  rules  and  guides  for  television  or 
radio  advertisements 

'  Other  federal  agencies,  such  as  the  U.S. 
Securities  and  Exchange  Coaunission.  also  have 
considered  whether  new  technology  may  be  used  to 
comply  with  the  laws  they  enforce,  and  have  issued 
interpretive  guidance  and  rule  amendments  to 
clarify  these  issues  and  assist  industry.  See.  e.g..  60 
FR  53458  (Oct.  13.  1995).  61  FR  24652  (May  15, 
1996). 

■•62  FR  11749  (Mar.  12.  1997)  (soliciting  comment. 
inter  alia,  on  whether  the  900-Number  Rule's 
disclosure  requirements  are  adequate  for  Internet 
advertisements). 


address  the  issue  of  making  clear  and 
conspicuous  disclosures  on  the  Internet 
and  provide  an  opportunity  for  all 
interested  parties  to  submit  comments.- 
Accordingly.  the  Commission  has 
determined  to  publish  this  notice  and 
seek  public  comment  from  all  interested 
parties  on  the  Commission's  proposed 
policy  statement.  The  Commission 
believes  that  public  comment  will  be 
helpful  because  of  the  challenging 
issues  presented  by  electronic  media 
and  the  pace  at  which  technological 
developments  are  occurring.* 

A.  Background 

1.  Technological  Advances 

Significant  technological  advances  in 
recent  years  are  dramatically  changing 
the  global  marketplace.  With 
approximately  62  million  people  in  the 
United  States  having  access  to  the 
Internet,  it  is  becoming  an  increasingly 
popular  medium  for  advertising  goods 
and  services  and  for  conducting 
commercial  transactions.'  It  is  estimated 
that  businesses  spent  $906.5  million  for 
advertising  on  the  Internet  in  1997.* 
Advertisements  on  the  World  Wide  Web 
("Web"),  the  graphical  segment  of  the 
Internet,  of^en  contain  "pages"  which 
may  contain  text,  pictures,  video, 
sound,  interactive  graphics,  or  a 
combination  of  all  of  these  features.* 


'  Transcript  of  the  Workshop  on  the  900-Number 
Rulemaking  (Day  2.  )une  20, 1997).  Volume  2.  pp. 
559-579.  The  transcript  is  available  in  the  Public 
Reference  Room.  Room  1 30,  of  the  Commission  and 
on  the  Commission's  Web  site  <http:// 
www.ftc.gov>.  Some  commenters  stated  that  the 
Commission's  determination  regarding  how  clear 
and  conspicuous  disclosures  should  be  made  in 
Internet  advertisements  pursuant  to  the  900- 
Number  Rule  would  have  broad  implications  for  all 
Internet  advertisements.  Therefore,  it  was  argued 
that  all  interested  parlies,  and  not  simply  those 
persons  interested  in  the  900-Numt>er  Rule,  should 
have  notice  of  the  review  of  this  issue  and  the 
opportunity  to  submit  comments.  Id 

'  The  Commission  recognizes  the  usefulness  of 
nmaintaining  a  dialogue  with  the  public  regarding 
these  issues  in  order  to  benefit  both  consumers  and 
industry.  See  Commission  stafT  report.  Anticipating 
the  21sl  Century:  Consumer  Protection  Policy  in  the 
New  High-Tech  Global  Marketplace,  p.  7  (May 
1996)  (summarizing  testimony  presented  during 
batrings  regarding  the  need  for  a  continuing 
dialogue). 

'IntelliQuest  Information  Group.  Inc.  (Feb.  S. 
1998)  <http;//www.intelliquest.com>  (number  of 
users  as  of  the  fourth  quarter,  1997). 

'Internet  Advertising  Bureau  (Apr.  6,  1998) 
<http;//www. iab.net/news/  tmnksourt:e.html>. 

■A  "Web  site"  is  a  collection  of  linked  electronic 
"pages."  The  main  "page"  within  the  Web  site  is 
often  referred  to  u  a  "bome  page."  from  which 
links  are  provided  to  electronic  pages  within  the 
overall  Web  site  Frequently,  the  home  page  or 
other  pages  within  the  site  will  provide  links  to 
other  Web  sites  as  well.  This  linkage  is  p>ossible 
because  the  Web  allows  users  to  navigate  or  transfer 
from  one  electronic  document  to  another — in 
actually  viewing  files  stored  on  various 
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Consumers  are  able  to  purchase  goods 
or  services  directly  over  the  Internet.'" 
Businesses  also  use  CD-ROMs  to 
disseminate  information  about  their 
products  to  consumers.  In  addition, 
businesses  use  e-mail  and  facsimiles  to 
communicate  directly  with  consumers. 

2.  The  Commission's  Role  in  the  New 
Marketplace 

The  Commission  believes  that  the  use 
of  this  new  technology  should  be 
encouraged.  The  Internet  provides 
consumers  and  businesses  with  access 
to  a  global  marketplace  Consumers 
have  instant  access  to  a  large  amount  of 
information  and  a  greater  array  of 
products  and  services.  These  newer 
forms  of  electronic  media  also  provide 
businesses  with  different  ways  of 
advertising,  selling  goods,  and 
communicating  with  customers.  At  the 
same  time,  the  use  of  this  new 
technology  for  commercial  activities 
raises  consumer  protection  concerns." 
The  Commission  agrees  with  the 
statement  by  the  Interagency  Working 
Croup  on  Electronic  Commerce,  that 
"lijn  order  to  realize  the  commercial 
and  cultural  potential  of  the  Internet, 
consumers  must  have  confidence  that 
the  goods  and  services  offered  are  fairly 
represented,  that  they  will  get  what  they 
pay  for.  and  that  recourse  or  redress  is 
available  if  they  do  not.  "'^  As  a  result, 
the  Commission  believes  that 
enforcement  of  consumer  protection 
laws  is  net:essary  to  ensure  the  vitality 
and  viability  of  the  Internet  as  a  new 
marketplace.  ■' 


compulan — through  tha  um  of  •lactronically  codad 
llnk«  callad  hypartext 

<"E*(imaiae  of  onllna  Mlaa  vary  dramatlcallv 
One  survav.  howaver.  aatimalas  that  a>  of  iba  lounh 
quartar.  1997,  37  2  milUon  uaan  wars  shopping 
onlinaand  10  }  million  uMra  ware  purchasing 
onlina.  InlalliQuatt  Information  Croup.  Inc.  (Feb.  9. 
1098)  <http  /'www  Intalllquaal.com^ 

' '  Tha  CommiMion  examined  coniumar 
protection  laauet  raised  by  technological 
davalopmants  during  hearings  in  November  199S. 
The  C4)mmlssion  staff  report  on  the  hearing* 
deacribes  tha  technological  developments,  the 
chalUngae  faced  by  law  enforcement  agencies  to 
•ddreaa  coiuumar  protection  issues  without  stifling 
the  use  of  new  technolofy.  and  various  propoaad 
strategies  for  resolving  cocuumer  protection 
concerns.  Commission  staff  report.  Anticipating  the 
21st  Century  Consumer  Protection  Policy  in  the 
New  fligh  tech  Global  Marketplace  (May  1996). 

"A  Kraxnawork  for  Global  Electronic  Commerce, 
p  17  (July  1.  1997)  <http://%vww. whitahousa.gov/ 
W>{/Naw/Commarca>.  'Truthful  and  accurate 
sdvenising  shall  be  the  cornerstone  of  advertising 
on  all  madia,  including  tha  Internet.  "  Id  at  16 

"  See  Commission  staff  report.  Anticipating  the 
21st  Century  Consumer  Protection  Policy  in  the 
New  High  tach  Global  Marketplace,  pp  27.  30-31 
(May  1996).  Tha  Commission  already  has  brought 
a  number  of  caaes  againsi  companies  engaged  in 
unfair  or  deceptive  practice*  on  the  Internet.  See, 
eg..  C/o6a/  World  Media  Corp  .  Docket  No  C-3772 
(Oct    17.  1997)  (alleged  false  claims  about  an  herbal 
supplement  in  advertising  on  the  Internet  and  other 


3.  Legal  Authority 

This  Notice  addresses  the 
applicability  of  certain  rules  and  guides 
issued  pursuant  to  section  5  of  the 
Federal  Trade  Commission  Act  ("FTC 
Act").  15  U.S.C.  45(a).  and  other  statutes 
enforced  by  the  Commission  to 
electronic  media  Section  5  of  the  FTC 
Act  gives  the  Commission  broad 
authority  over  the  advertising  and 
marketing  of  products  and  services 
through  its  prohibition  on  "unfair  or 
deceptive  acts  or  practices  in  or 
affecting  commerce."  The  Commission 
has  issued  policy  statements  to  provide 
guidance  on  how  it  evaluates  whether 
acts  or  practices  are  "unfair  or 
deceptive"  under  section  5  of  the  FTC 
Act  and  on  how  it  will  enforce  the  legal 
requirement  that  advertisers  possess  a 
reasonable  basis  for  objective  claims 
about  their  products  and  services.'* 

The  Commission  rules  addressed  in 
this  Notice  prohibit  specific  unfair  or 
deceptive  acts  or  practices  and  "may 
include  requirements  prescribed  for  the 
purp<Me  of  preventing  such  acts  or 
practices."  "  The  Commission  may 
initiate  civil  actions,  seeking  civil 
penalties,  against  any  person  who 
violates  a  rule  "with  actual  knowledge 
or  knowledge  fairly  implied  on  the  basis 
of  objective  circumstances  that  such  act 
is  unfair  or  deceptive  and  is  prohibited 
by  such  rule."  '*  The  Commission  also 
promulgates  rules  pursuant  to  speciOc 
Acts  of  Congress.'^  The  remedies 
available  to  enforce  these  rules  vary. 


madia);  FTC  v  j^udiolex  Connadion.  Inc  ,  CV-97- 
0720  (E  O.N  Y  filed  Feb.  13.  1997)  (Internet  Web 
site  program  allegedly  disconnected  consumer's 
access  provider  without  consent  or  adequate 
disclosure  and  re-cotmacted  computer  to  an 
international  accaas  provider  that  billed  coruumers 
over  $2  per  minute).  FTC  v  Forluna  Alliartce. 
LLC.  Civ.  No  C9e-799M  (W.O  Wash  filed  May 
23.  199ft)  (alleged  illegal  pyramid  investment 
scheme  marketed  on  the  Internet):  FTC  v.  Brandxel. 
9eC  14-M  (N  D  III  nied  Mar  13.  1996)  (computer 
raetnory  chipa  advertised  on  the  Internet  allegedly 
were  paid  for  but  not  delivered  in  violation  of 
section  S  of  the  FTC  Act  and  tha  Mail  or  Telephone 
Order  Merchandise  Rule.  16  CFK  part  43S) 

■*  Federal  Trade  Commission  Policy  Statement  on 
Deception,  appended  to  Cliffdale  Asaociotes.  Inc  , 
103  FTC  no.  174  (1964)  (hereinafter  "Disc«ption 
Statemenf),  Federal  Trade  Commission  Policy 
Statement  on  Unfairaeaa  appended  to  International 
Harvester  Co.  104  FTC  949  1070  (1964) 
(suparaedad  by  IS  U.S.C  45<n)):  Federal  Trade 
Conunisaion  f*ollcy  Statement  Regarding 
AdvetlUing  Subatantlatlon.  48  FR  10471  (Mar  11, 
1983) 

"15  use  57a(a)(lKB).  The  Commission  is 
empowered  to  promulgate  rules  which  define  with 
specificity  unfair  or  deceptive  acts  or  practices 
when  it  has  reason  to  believe  that  certain  unfair  or 
deceptive  acts  or  practices  are  prevalent.  Id 

'•15U.S.C  45(m)(l)(A).  Tha  Commission  also 
may  seek  redress  for  consumers.  15  U.S.C.  57b(a)(I). 

■'For  example,  the  Energy  Policy  and 
Conservation  Act,  42  U.S.C  6201.  et  teq  .  as 
amended,  requires  the  Commission  to  prescribe 
rules  for  energy  consumption  and  eSiciency 


The  Commission's  guides  are 
"administrative  interpretations  of  the 
laws  administered  by  the  Commission" 
and  are  intended  to  assist  the  public  in 
voluntarily  complying  with  the  law 
(e.g..  by  providing  guidance  on  how  to 
avoid  unfair  or  deceptive  acts  or 
practices)."  Although  guides  do  not 
have  the  force  and  effect  of  law,  failure 
to  comply  with  them  may  result  in 
corrective  action  under  applicable 
statutory  provisions  (e.g..  a  proceeding 
pursuant  to  section  5(a)  of  the  FTC 
Act)." 

B.  Scope  of  the  Proposed  Policy 
Statement 

The  proposed  policy  statement  would 
address  those  rules  and  guides  issued  by 
the  Commission  that  solely  pertain  to 
consumer  protection  issues. •^  These 
rules  and  guides  are  listed  in  the 
Appendix  Other  consumer  protection 
rules  and  guides  will  not  be  addressed 
in  this  proceeding.''  These  rules  and 
guides  either  may  not  apply  to 
electronic  media  or  contain  provisions 
that  preclude  uniform  treatment  in  a 


labeling  of  certain  appliances.  See  Rule  Concerning 
Disclosures  Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances  and  Other 
Products  Required  Under  the  Energy  Policy  and 
Coruervation  Act  (  "Appliance  Latieling  Rule  ").  16 
CFRpan  305. 

'•16CFR  15  Section  18(a)(lKA)  of  the  FTC  Act 
authorizes  the  Corrunission  to  issue  "interpretative 
rules  and  general  statements  of  policy  with  respect 
to  unfair  or  deceptive  acts  or  practices  in  or 
affecting  conunerce.  "  15  U.S.C  S7a(a)(lXA). 

|»16CFR  15 

'°The  Commission  is  not  addressing  antitrust 
issues  or  the  Guides  for  Advertising  Allowances 
and  Other  Merchandising  Payments  and  Services. 
16  CFR  part  240,  in  this  Notice  Further,  this  Notice 
does  not  address  the  Commission's  rules  of 
practica,  16  CFR  parts  1-4  Other  issues  relating  to 
the  use  of  electronic  media  generally,  such  as 
privacy  and  electronic  payment  technologies,  are 
being  examined  in  different  proceedings.  See  62  FR 
10271  (Mar  6,  1997)  (regarding  previous 
Commission  workshops  on  consumer  information 
privacy  issue*  and  children's  online  privacy):  62  FR 
19173  (Apr   18.  1997)  and  62  FR  29392  (May  30. 
1997)  (discussing  public  meetings  held  by  the  inter- 
agency Coiuutner  Electronic  Payments  Task  Force 
on  consumer  issues  raised  by  emerging  electronic 
money  and  payment  technology). 

"  Rule  and  Regulations  Under  the  Hobby 
Protection  Act  (16  CFR  pan  304):  Regulations  under 
tha  Comprehensive  Smokeless  Tobecco  Health 
Education  Act  of  1966  (16  CFR  part  307):  Test 
Procedures  and  Labeling  Standards  for  Recycled  Oil 
(16  CFR  part  311):  Unfair  or  Deceptive  Advertising 
and  Labeling  of  Cigarenes  in  Relation  to  the  Health 
Haxard*  of  Smoking  ( 16  CFR  part  408);  Care 
Labeling  of  Textile  Wearing  Apparel  and  Certain 
Piece  Goods  (16  CFR  part  423):  Rule  Concerning 
Cooling-Off  Period  for  Sales  Made  at  Homes  or  at 
CerUin  Other  Locations  (16  CFR  part  429):  Funeral 
Industry  Praaices  Rule  (16  CFR  part  453): 
Ophthalmic  Practice  Rules  (16  CFR  part  456);  Rules, 
Regulations,  Statements  of  General  Policy  or 
Interpretation  and  Exemptions  Under  the  Fair 
Packaging  and  Labeling  Act  (16  CFR  parts  500-503): 
and  Procedures  for  Slate  Application  for  Exemption 
from  the  Provisions  of  the  Fair  Debt  Collection 
Practices  Act  (16  CFR  part  901). 


Federal  Register  /  Vol.  63.  No.  87 /Wednesday.  May  6.  1 998  /  Proposed  Rules 


24999 


policy  statemenf  and  need  to  be 
examined  separatelv  The  Commission 
also  is  not  addressing  regulations  issued 
by  the  Federal  Reserve  Board  and 
enforced  by  the  Commission.^- 

In  addition,  the  Commission  is 
currently  reviewinji  certain  rules  and 
guides  as  a  part  of  its  ongoing  regulatory 
review  process.*'  In  some  of  these 
reviews,  the  Commission  is  examining, 
among  other  things,  the  effect  of  new 
technology  on  the  provisions  of  those 
rules  and  guides.*"  Comments  regarding 
specific  amendments  to  those  rules  and 
guides  in  light  of  new  technology 
shdUld  be  submitted  in  the  course  of 
those  particular  reviews.  To  the  extent 
that  the  broad  policy  issues  addressed 
in  this  Notice  impact  on  those  rules  or 
guides,  however,  interested  persons  also 
should  submit  comments  in  this 
proceeding.  For  example,  if  a  rule  or 
guide  under  review  requires  or 
recommends  that  disclosures  be  clear 
and  conspicuous  (which  will  be 
addressed  in  the  context  of  electronic 
media  in  this  proposal),  commenters 
should  provide  a  suhmission  in  this 
proceeding  even  if  they  have  already 
commented  in  the  other  review 

This  Notice  and  the  proposed  policy 
statement  also  are  not  intended  to 
address  all  of  the  substantive  issues 
specific  to  certain  rules  or  guides  that 
mav  arise  because  of  the  use  of 
electronic  media.  For  example,  this 
Notice  addresses  the  applicability  of  the 
Guides  Concerning  I'se  of 
Endorsements  and  Testimonials  in 
Advertising  ("Endorsement  Guides"),  16 
CFT?  part  255,  to  electronii  media  and 
proposes  factors  the  Commission  would 
use  to  evaluate  the  effectiveness  of 
disclosures  that  accompany 
endorsements  in  electronic  media. 


"Regulation  B.  12  CFR  part  202;  Regulation  E.  12 
CFR  pan  205;  Regulation  M.  12  CFR  part  213; 
Regulation  Z.  12  CFR  part  226.  The  Federal  Reserve 
Board  has  issued  an  interim  rule  amending 
Regulation  E  and  proposed  rules  amending 
Regulations  B,  E,  M  and  Z  regarding  the  use  of 
electronic  disclosures  for  matters  covered  by  those 
Regulations.  63  FR  14528,  14538.  14548.  145S2. 
14555  (Mar.  25,  1998). 

i^In  1992.  the  Commission  implemented  a 
regulatory  reform  program  to  assess,  at  least  once 
every  ten  years,  the  continued  need  and  usefulness 
of  its  rules  and  guides  and  revise  or,  as  necessary, 
rescind  outdated  rules  and  guides.  Se«63  FR  1802 
(Jan.  12.  1998).  To  date  under  this  program,  the 
Commission  has  reviewed  19  guides  of  which  it  has 
repealed  1 5,  and  28  rules  of  which  it  has  repealed 
13.  Many  of  the  retained  rules  and  guides  have  been 
amended  to  reduce  compliance  burdens  while  still 
achieving  their  intended  purpose. 

"  See  900-Number  Rule,  16  CFR  part  308,  62  FR 
11749  (Mar.  12,  1997):  Rule  Regarding  the  Use  of 
Negative  Option  Plans  by  Sellers  in  Commerce,  16 
CFR  part  425,  62  FR  15135  (Mar.  31,  1997):  Rule 
Regarding  Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and  Business 
Opportunity  Ventures,  16  CFR  part  436,  6i  FR  9115 
(Feb.  28.  1997). 


Developments  in  electronic  media, 
however,  may  raise  new  issues  unique 
to  the  Endorsement  Guides  regarding 
what  is — or  is  not — an  "endorsement." 
The  Commission  will  address  issues 
that  are  unique  to  a  particular  rule  or 
guide  on  a  case-by-case  basis  or  during 
the  regular  review  of  the  rule  or  guide. 

The  Commission  does  not  consider 
the  issuance  of  this  proposal,  or  any 
future  policy  statement  that  may  result 
from  this  proceeding,  to  constitute 
either  a  new  rule  or  a  substantive 
amendment  of  its  current  rules.  The 
policy  statement  would  not  create  any 
new  rights,  duties,  obligations,  or 
defenses,  but  instead  would  clarify  the 
rights,  duties,  obligations,  or  defenses 
that  currently  exist  pursuant  to  the  rules 
and  guides.  Further,  the  Commission 
would  retain  its  discretion  for 
determining  how  to  proceed  in 
particular  cases  The  Commission  will 
follow  the  rulemaking  procedures 
required  to  substantively  amend  a  rule, 
if  such  amendments  are  necessary  to 
extend  a  particulcir  rule's  coverage  to 
electronic  media.  Additionally,  this 
proposal  or  any  future  policy  statement 
will  not  affect  the  Commission's 
jurisdiction.-'-' 

C  Public  Workshop 

To  assist  in  developing  its  proposed 
enfori;ement  policy  statement,  the 
Commission  is  soliciting  comment  from 
all  interested  parties  regarding  the 
issues  raised  m  this  Notice.  The 
Commission  also  seeks  comment  as  to 
the  advisability  of  convening  a  public 
workshop  to  discuss  the  issues  raised  in 
this  .Notice  .\  workshop  would  afford 
Commission  staff  and  interested  parties 
a  further  opportunity  to  discuss  issues 
related  to  the  applicability  of  the 
Commission's  rules  and  guides  to 
electronic  media  The  workshop  would 
not  be  intended  to  achieve  a  consensus 
among  participants,  or  between 
participants  and  Commission  staff,  with 
regard  to  any  issue  raised  in  this  Notice. 
Persons  interested  m  attending  or 
participating  in  such  a  workshop  are 
requested  to  notify  Commission  staff  in 
the  comment  submitted  in  response  to 
this  proposal  If  the  Commission 
decides  to  convene  a  public  workshop, 
it  will  announce  the  date,  time  and 
location  of  the  workshop  in  a  separate 
Notice  in  the  Federal  Register. 


11   Proposals  for  an  Enforcement  Policy 
Statement 

A.  The  Applicability  of  Rules  and 
Guides  to  New  Forms  of  Electronic 
Media 

One  objective  of  the  proposed  policy 
statement  would  be  to  reduce  any 
uncertainty  regarding  whether  specific 
Commission  rules  and  guides  apply  to 
electronic  media.  The  Commission's 
rules  and  guides  generally  address 
representations  made  about  certain 
pnsducts  or  services  ^'  and  other 
commercial  activities.^^  The  proposed 
pohcy  statement  would  clarify  that  (1) 
rules  and  guides  that  apply  to 
representations  generally  without 
reference  to,  or  limitation  on,  the 
medium  used  to  disseminate  them 
apply  equally  to  representations 
disseminated  through  electronic  media: 
and  (2)  rules  and  guides  that  specify 
how  or  where  representations  are 
disseminated  are  broad  enough  to  apply 
to  representations  disseminated  through 
electronic  media. 

1.  Rules  and  Guides  That  Apply  to 
Representations  Generally 

Many  rules  and  guides  are  not  limited 
to  any  media  or  mode  of  dissemination. 
Rather,  they  apply  generally  to 
representations  or  any  form  of 
advertising. 

Example  1 :  The  Guides  for  the 
Jewelry.  Precious  Metals,  and  Pewter 
Industries  ("Jewelry  Guides"),  16  CFR 
23.0(c),  apply  to  "claims  and 
representations  about  industry  products 
included  in  labeling,  advertising, 
promotional  materials,  and  all  other 
forms  of  marketing  *   *   *." 

Example  2:  The  Guides  for  Select 
Leather  and  Imitation  Leather  Products 
("Leather  Guides"),  16  CFR  24.2(g).  state 
that  disclosures  should  be  made  "in  all 
advertising  of  such  products 
irrespective  of  the  media  used." 

Example  3:  The  Rule  Concerning 
Deceptive  Advertising  as  to  Sizes  of 
Viewable  Pictures  Shown  by  Television 
Receiving  Sets  ("TV  Picture  Size  Rule"), 
16  CFR  410.1.  addresses  "designations" 
used  to  refer  to  television  picture  sizes 
without  sjjecifying  how  or  where  the 
designation  is  made  (e.g.,  orally,  in 
television  advertisements,  in  print 
advertisements,  etc.). 

For  this  category,  the  plain  language 
of  each  rule  and  guide  applies  to 


2»  See  15  U.S.C  44.  45(a)(2):  Section  2  of  the 
McCarran-Ferguson  Act,  15  U.S.C  1012(b) 


^*  See.  e.g..  Guides  for  the  Use  of  Environmental 
Marketing  Claims.  16  CFR  part  260  (addressing 
environmental  claims  made  about  products  and 
services). 

'■'  See.  e.g..  Rule  Concerning  the  Preservation  of 
Consumers'  Claims  and  Defenses,  16  CFR  part  433 
(requiring  that  consumer  credit  contracts  contain 
certain  prorisions). 
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representations  and  claims  in  any 
medium,  including?  electronic  media. 
The  policy  statement  would  merely 
clarifv  that  when  a  rule  or  guide  does 
not  limit  how  covered  representations 
are  communicated  to  consumers,  how 
advertising  is  disseminated,  or  where 
commercial  activities  occur,  the 
provisions  of  the  rule  or  guide  apply  to 
such  activities  in  electronic  media." 

2.  Rules  and  Guides  Referencing 
Specific  Modes  of  Communication 

Some  rules  and  guides  specify  where 
or  how  representations  or  other 
information  are  disseminated,  eg  . 
referring  to  "written"  advertisements  or 
"direct  mail  promotional  materials,"  or 
specifying  that  information  needs  to  be 
provided  to  others  "in  writing.  " 

Example  1  The  disclosure  obligations 
of  the  Telemarketing  Sales  Rule,  16  CFR 
part  310,  are  triggered  when  consumers 
call  telemarketers  in  response  to  direct 
mail  solicitations  (unless  certain 
disclosures  appear  in  the  direct  mail 
solicitation).''  The  term  "direct  mail 
solicitations"  is  not  defined  in  the  Rule. 
[See,  discussion  at  II.  B.  2  ) 

Example  2  The  Rule  Concerning 
Labeling  Requirements  for  Alternative 
Fuels  and  Alternative  Fueled  Vehicles 
("Alternative  Fuels  Rule"),  16  CFR 
309.11,  309  13.  requires  industry 
members  to  certify  the  fuel  rating  of 
certain  alternative  fuels  when  they 
transfer  fuel  to  anyone  who  is  not  a 
consumer  '°  The  Rule  states  that 
certifications  may  be  made  by  delivery 
ticket,  or  by  a  letter  or  "written 
statement  " 

As  discussed  in  greater  detail  below, 
the  Commission  believes  that  these 


'■  The  Mail  <nd  Talaphon*  Ordar  MarctundiM 
Rul«  (Mail  Urder  Ruls'l.  16  CKK  p«rt  41$.  tppllai 
10  ordars  for  marchandisa  mada  using  certain 
madia,  tuch  a»  th*  talaphone  The  Mail  Order  Rule 
dafln««  th*  tarm  "talaphone"  broadly,  no  that  the 
Rulf>  •■■■."•'   ..!».<  :'!«cad  by  (ac»imile  or  by 
coni;  ephone  modam*   16  CFR 

OS  Jv..     .  .1...   :...•  Kula  expressly  ancompassai 
alactronlc  madia  b«c«u»a  mtormaiion  \\  trantmiitad 
over  iha  telephone  intrastructure  Another 
provision  of  the  Mail  Order  Rule  stales  that  mail  or 
telephone  order  Mlas  occur  regardlcM  of  "the 
method  used  to  solicit  the  order."  Itt  CFR  43S.2(a). 
Thus,  the  Rule  covers  any  means  of  soliciting 
ordars.  including  ihoM  *olicit«(ioni  via  electronic 
media 

>* During  the  promulgation  of  the  Telemarketing 
Sales  Rule,  the  Commission  stated  thai  It  did  not 
have  sufficient  informatiun  to  justify  coverage  of 
online  services  under  the  Rule's  requirements,  and 
thus,  this  Rule  does  not  apply  to  transactions 
conducted  entirely  on  the  Internet  60  FR  IMOfi. 
304U  (Junes.  I99S)  Any  modification  to  this 
general  coverage  will  be  handled  separately,  if 
needed. 

'°The  Rule  also  requires  labels  to  be  placed  on 
fuel  dispensers  and  on  alternative  fueled  vehicles. 
Since  these  requirements  do  not  raise  concerns 
regarding  the  use  of  electronic  media,  they  are  not 
addressed  in  this  Notice. 


illustrated  specifications  include  the  use 
of  electronic  media  and  that  such 
inclusion  is  consistent  with  the 
intention  of  rules  and  guides  containing 
such  specifications.  Moreover,  in  certain 
instances,  it  may  be  beneficial  for  firms 
to  use  electronic  media  to  comply  with 
the  requirements  of  the  rules  and 
guides.  Thus,  it  is  proposed  that  the 
policy  statement  would  clarify  that 
those  rules  and  guides  apply  equally  to 
electronic  media. 

B  Interpretation  of  Terms  Used  in  Rules 
and  Guides 

The  Commission's  rules  and  guides 
use  certain  terms  that  may  be  more 
commonly  used  in  a  paper-based 
context.  With  the  increasing  use  of 
computers,  the  meaning  of  such  terms 
already  has  evolved  to  take  into  account 
new  technologies.  The  proposed  policy 
statement  would  clarify  that  the 
Commission  interprets  these  terms  in 
light  of  the  use  of  new  technologies  so 
that  industry  members  understand  their 
obligations  under  the  Commission's 
rules  and  guides. 

1  The  Terms  "Writing,"  "Written"  and 
"Printed" 

Many  of  the  Commission's  rules  and 
guides  use  the  terms  "writing." 
"written,"  or  "printed"  with  reference 
to  certain  documents  "  For  example, 
the  Appliance  Labeling  Rule,  16  CFR 
305.4(d).  states  that  it  is  unfair  or 
deceptive  to  make  any  representation 
"in  writing  (including  a  representation 
on  a  label)  or  in  any  broadcast 
advertisement,"  with  respect  to  energy 
use  or  efficiency  of  certain  products, 
unless  the  product  has  been  tested  in 
accordance  with  the  Rule'.'*  Neither  the 
Rule  nor  the  enabling  statute,  the  Energy 
Policy  and  Conservation  ,^ct,  defines 
the  term  "in  writing."  The  Appliance 
Labeling  Rule  also  requires  that  certain 
disclosures  be  made  in  catalogs,  which 
are  defined  as  "printed  material  which 
contains  the  terms  of  sale,  retail  price, 
and  instructions  for  ordering,  from 
which  a  retail  consumer  can  order  a 
covered  product."  16  CFR  305. 2(m), 
305.14.  The  Rule  does  not  define  the 
term  "printed." 

With  the  use  of  new  technology,  the 
terms  "writing,"  "written,"  and 
"printed  "  are  not  merely  associated 
with  communications  on  paper.  The 
proposed  policy  statement  would  clarify' 


that,  when  used  in  the  Commissions 
rules  and  guides,  the  terms  "written," 
"writing."  and  "printed"  refer  to 
information  that  is  capable  of  being 
preserved  in  a  tangible  form  and  read, 
as  opposed  to  an  oral  statement  that  is 
intangible  and  transitory.  As  with 
information  presented  on  paper, 
consumers  using  electronic  media  can 
read  the  information  and  preserve  it  for 
possible  later  review  either  by  printing 
it  on  paper,  saving  it  on  disk,  or  by  some 
other  means. 

Using  this  interpretation,  the 
Appliance  Labeling  Rule's 
substantiation  requirements  for  energy 
efficiency  representations  made  "in 
writing  "   *   *  or  in  any  broadcast 
advertisement"  would  apply  to 
representations  in  electronic  media  that 
are  capable  of  being  preserved  and  read, 
such  as  representations  on  CD-ROMs  or 
on  the  Internet.  Further,  the 
Commission  would  interpret  the  Rule's 
definition  of  catalog  ("printed 
material")  to  include  any  material  that 
is  capable  of  being  preserved  in  tangible 
form  and  read,  and  that  also  meets  the 
remainder  of  the  Rule's  definition  (e.g., 
from  which  a  retail  consumer  can  order 
a  covered  product). 

The  Commission  solicits  comment  on 
its  proposed  interpretation  of  the  terms 
"written."  "writing,"  and  "printed"  that 
apply  to  the  use  of  electronic  media. 
The  Commission  seeks  information  on 
whether  the  interpretation  adequately 
reflects  the  understanding  of  the  terms 
and  the  underlying  purpose  of  the  rules 
and  guides  that  use  them,  and  accounts 
for  technological  developments. 

2.  The  Term  "Direct  Mail" 

The  understanding  of  other  terms  also 
has  evolved  with  the  advent  of  new 
technology.  The  concept  of  "mail.""  for 
example,  is  understood  to  encompass 
electronic  mail  through  the  Internet  as 
well  as  traditional  mail  delivery. ^^  Some 
of  the  Commission's  rules  and  guides 
refer  to  "direct  mail."  in  the  context  of 
direct  mail  solicitations.  For  example, 
the  Telemarketing  Sales  Rule.  16  CFR 
310.6(e).  applies  to  telephone  calls 
initiated  by  consumers  in  response  to 
"direct  mail  solicitations,"  unless 
specified  information  is  disclosed  in  the 
solicitation.^* 

Where  the  Commission's  rules  or 
guides  refer  to  "direct  mail."  the 


"  The  rules  and  guides  discussed  in  this  section 
are  used  as  examples  and  not  as  an  exhaustive  list 
of  the  rules  and  guides  that  use  the  described  terms. 

"This  provision  simply  restates  section  323(c)  of 
the  Energy  Policy  and  Conservation  Act.  42  U.S.C. 
6201.  which  states  that  such  representations  are 
considered  unfair  or  deceptive  acts  or  practices  in 
violation  of  the  FTC  Act. 


'■Traditional  mail  includes  mail  delivered  by  the 
United  States  Postal  Service  as  well  as  by  private 
mail  carriers. 

'*The  Rule  always  applies  to  consumer 
telephone  calls  in  response  to  direct  mail 
solicitations  for  certain  types  of  products  and 
services,  regardless  of  the  disclosures  made  in  the 
solicitation.  See  16  CFR  part  310  for  the  full  text 
of  the  Rule. 
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proposed  policy  statement  would  state 
that  the  term  refers  to  private 
communications,  i.e..  traditional  mail  as 
well  as  electronic  communications  that 
are  individually  addressed  and  capable 
of  being  received  privately.  This 
interpretation  would  clarif\'  that  direct 
mail  includes  those  communications 
that  are  directed  to  particular 
individuals,  such  as  facsimiles  or  e- 
mail,  but  not  directed  to  the  public  at 
large,  as  are  Internet  bulletin  boards,-^ 

E-mail,  for  example,  requires  that  the 
sender  address  the  message  to 
individual  recipients'  e-mail  addresses 
(which  is  true  even  if  the  sender 
addresses  a  single  e-mail  to  multiple 
individuals  at  their  personal  e-mail 
addresses)  and  is  capable  of  being 
received  pnvately  by  the  recipients. 
Therefore,  telemarlceters  or  sellers  who 
send  individualiv  addressed  e-mail  that 
provides  a  telephone  number  for 
consumers  to  call  may  be  subject  to  the 
provisions  of  the  Telemarketing  .Sales 
Rule,  16  CFR  part  .110 

The  Commission  sola. its  comment 
regarding  whether  its  proposed 
interpretation  of  the  term  "direct  mail" 
adequately  reflects  the  understanding  of 
the  term  and  appropnately  encompasses 
the  electronic  equivalents  of  "direct 
mail."  The  Commission  also  solicits 
comment  on  whether  targeted 
advertising  on  the  Internet  should  be 
considered  as  the  electronic  equivalent 
of  "direct  mail."  For  example,  some 
Internet  advertisers  track  users'  interests 
through  their  click  patterns  or  use  of 
search  terms.  These  advertisers  may 
then  target  advertisements  to  a 
particular  user.  Although  this 
advertising  appears  on  a  Web  site, 
which  generally  may  be  considered  to 
be  a  public  forum,  the  targeted 
advertisement  is  addressed  to  a 
particular  user's  computer  and  is 
capable  of  being  received  privately  by 
that  user. 

3.  Use  of  Electronic  Media  To  Comply 
With  Affirmative  Requirements 

Some  rules  and  guides  require  or 
recommend  that  businesses  provide 
information  in  writing  to  another 
person.  The  Commission  recognizes  that 
it  may  be  easier,  more  efficient  and  less 
costly  for  industry  members  to  comply 
with  various  requirements  by  using 
electronic  media.  This  is  consistent  with 
the  Commission's  intention  that  its  rules 
and  guides  should  not  discourage  the 
use  of  electronic  media. 

The  Automotive  Fuel  Ratings, 
Certification  and  Posting  Rule,  16  CFR 


306.6,  for  example,  requires  that 
industry  members  certify  the  fuel's 
octane  rating  when  they  transfer  fuel  to 
anyone  v\'ho  is  not  a  consumer. "**  The 
Rule  permits  mdustn,  mem't>ers  to  do 
this  in  two  ways:  Members  may  include 
with  each  transfer,  a  delivery  ticket  or 
other  paper  such  as  an  invoice  or  "any 
other  written  proof  of  transfer ,"  or  thev 
may  "(g)ive  the  person  a  letter  or  other 
wTitten  statement"  that  contains  certain 
information   Ifi  CFR  306  6(a)  and  (b). 
With  the  Commission's  interpretation  of 
t-he  term  "wntten."  described  above,  the 
transferor  could  deliver  information  in  a 
form  that  is  capable  of  being  preserved 
in  a  tangible  form  and  read  Thus,  the 
transferor  could  use  electronic  media, 
such  as  e-mail  or  facsimile,  to  give  the 
person  "a  letter  or  other  written 
statement," '' 

The  requirement  that  certain 
information  should  be  provided  to 
another  person  implies  that  such 
information  actually  be  received  by  that 
person.  Therefore,  although  it  may  be 
advantageous  to  use  new  technology  to 
comply  w  ith  affirmative  requirements, 
industry  members  should  be  mindful  of 
certain  issues.  For  example,  the 
requirement  to  give,  mail,  deliver  or 
furnish  information  would  not  be  met  if 
the  intended  recipient  does  not  have  the 
technological  capabilities  of  receiving  or 
viewing  the  information.  In  certain 
circumstances,  industry  members  may 
need  to  obtain  the  recipient's  consent  to 
deliver  information  by  a  certain 
electronic  method,  inform  the  recipient 
of  any  particular  media  applications 
needed  to  view  the  information,  or 
deliver  the  information  on  paper. 
Because  there  may  be  technological 
difficulties  that  could  impede  the 
electronic  deliver}'  of  information,  it 
may  be  necessary  for  industry  members 
to  confirm  that  the  recipient  in  fact 
received  the  information.  Most  facsimile 
machines  routinely  confirm  when  the 
facsimile  has  been  successfully 
transmitted.  Senders,  for  example, 
might  require  recipients  to  confirm 
receipt  by  return  e-mail  or  verify  in 
some  manner  the  recipients"  access  to 
information  posted  on  a  Web  site.  The 
Commission  seeks  comment  on  what,  if 
any,  guidance  is  necessary  regarding  the 
use  of  electronic  media  to  comply  with 
affirmative  disclosure  requirements. 

4.  Other  Terms 

Where  other  terms  are  reasonably 
susceptible  of  being  interpreted  as 


applying  to.  or  occurring  within  the 
realm  of,  electronic  media,  the  proposed 
policy  statement  would  clarify  that  the 
terms  are  to  be  read  broadly  and 
inclusively  so  as  to  apply  to  electronic 
media.  The  Guides  Against  Bait 
Advertising  ('"Bait  Advertising 
Guides"),  16  CFR  238.1,  for  example. 
advise  that  advertisements  containing 
an  offer  to  sell  a  product  should  not  be 
published  unless  the  offer  is  a  bona  fide 
effort  to  sell  the  advertised  product.  The 
Commission  interprets  the  term 
"publish"  to  include  information  that  is 
made  available  to  the  public  in  online 
catalogs  or  other  Web  pages.^  The 
Commission  solicits  comment  on  this 
general  proposal  and  whether  there  are 
additional  terms  that  should  be 
specifically  addressed  by  the 
Commission  in  a  policy  statement. 

C.  Clear  and  Conspicuous  Disclosures  in 
Electronic  Media 

The  application  of  the  Commission's 
rules  and  guides  to  electronic  media 
advertising  presents  new  issues 
regarding  the  evaluation  of 
disclosures. ''  Many  rules  and  guides 
contain  disclosure  requirements 
mandating  or  advising  that  disclosures 
be  "'clear  and  conspicuous."  Numerous 
Commission  precedents  offer  guidance 
on  the  meaning  of  the  clear  and 
conspicuous  standard  in  traditional 
advertising  media.  Electronic  media 
advertisements,  however,  incorporate 
both  traditional  and  unique  features  that 
raise  new  issues  in  evaluating  the 
effectiveness  of  disclosures.  In 
proposing  guidance  in  this  area,  the 
Commission  is  attempting  to  provide 
consumers  with  comprehensible 
disclosures  to  prevent  deception,  while 
not  imposing  undue  burdens  or 
restrictions  on  businesses  in  complying 
with  the  disclosure  requirements. 

1.  Disclosures  Required  or  Advised  by 
Rules  and  Guides 

The  rules  and  guides  that  contain 
disclosure  requirements  generally 
require  or  recommend  that  material 
information  be  disclosed  to  consumers 
to  prevent  deception,  to  ensure  that 
consumers  receive  complete 
information  regarding  the  terms  of  a 
transaction,  or  to  further  public  policy 
goals.  For  example,  the  Endorsement 
Guides.  16  CFR  255.2.  protect  against 


"  Messages  posted  on  Internet  bulletin  boards, 
however,  may  be  considered  to  be  advertising  for 
the  purposes  of  the  Telemarketing  Sales  Rule.  16 
CFR  310.6(e).  and  other  rules  and  guides. 


'•As  mentioned  above,  the  Alternative  Fuels 
Rule.  16  CFR  part  309.  contains  a  similar 
requirement. 

"Even  if  electronic  media  is  used  to  provide 
certain  "written"  inforn>ation.  the  Rule's  record- 
keeping requirements  would  continue  to  apply. 


'•This  interpretation  is  consistent  with  the 
Guides'  definition  of  the  term  "advertising"  as 
including  'any  form  of  public  notice  however 
disseminated  or  utilized."  16  CFR  238.  n.  1. 

"The  Commission  discusses  the  Internet 
speciHcally  in  this  section  because  the  examples  are 
most  pertinent  to  disclosures  on  Web  sites.  The 
guidance  proposed  by  the  Commission  below, 
however,  also  may  be  applicable  to  disclosures  in 
other  electronic  media. 
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deception  by  advising  that  advertisers 
disclose  what  performance  consumers 
can  generally  expect  with  a  product 
when  an  endorsement  is  not 
representative  of  that  performance.  In 
addition,  the  Guides  for  the  Advertising 
of  Warranties  and  Guarantees 
("Warranty  Guides").  16  CFR  239.2(a). 
provide  for  complete  disclosure  of 
warranty  information  by  advising  that  if 
an  advertisement  mentions  a  product 
warranty,  a  disclosure  should  be  made 
that  consumers  may  review  the 
complete  details  of  the  warranty  prior  to 
purchase  at  the  place  where  the  product 
is  sold.  The  required  energy  efficiency 
disclosures  in  the  Appliance  Labeling 
Rule.  16  CFR  305.4,  further  the  statutory 
policy  goal  of  promoting  energy 
conser\ation. 

Some  disclosures  are  required  when  a 
certain  term,  representation  or  claim 
{i.e.,  a  "triggering  representation")  is 
made.  The  Leather  Guides.  16  CFR  24.2. 
for  example,  advise  that  the  term 
"leather"  (the  triggering  term)  be 
qualified  when  used  to  describe  a 
product  that  is  not  composed  in  all 
substantial  parts  of  leather.  Other 
disclosure  requirements  may  not  be 
linked  to  a  specific  triggering  term,  but 
nonetheless  are  necessary  to  prevent 
deception,  e.g..  the  Guides  for  the 
Rebuilt.  Reconditioned  and  Other  Used 
Automobile  Parts  Industry  ("Used  Auto 
Parts  Guides")  16  CFR  20.1(b),  advise 
that  it  is  unfair  or  deceptive  to  offer  for 
sale  or  sell  used  auto  parts  unless  the 
fact  that  the  parts  are  used  is  disclosed 
in  advertising  and  on  invoices.  In  other 
cases,  rules  and  guides  advise  that 
information  be  disclosed  to  consumers 
prior  to  the  completion  of  the 
transaction,  e.g..  the  Credit  Practices 
Rule.  16  CFR  444.3.  requires  that  ceriain 
information  be  disclosed  to  a  cosigner 
prior  to  becoming  obligated. 

2.  The  Clear  and  Conspicuous  Standard 
in  Traditional  Media 

In  all  cases  the  required  or  advised 
disclosures  must  be  effectively 
communicated  to  consumers.  To 
achieve  this  general  performance 
standard,  the  Commission's  rules  and 
guides  require  that  disclosures  be  "clear 
and  conspicuous,"  using  that  term  or 
other  conceptually  similar 
articulations.***  The  Commission  views 


*"  Tha  (ollowing  are  examples  of  other 
■niculaiions  found  In  (he  Commission  t  rules  and 
guides:  "clearly,  adaqualely.  and  conspicuously." 
"clearly,  coruplcuously.  and  nondeceptively." 
"adequate  and  non-deieptive"  (Guides  for  the 
Nursery  Industry  ("Nursery  Guides").  16  CFR 
IS.8(b)):  "tufflnently  clear  and  prominent" 
Otwatry  Guide*.  16  CFR  ii  l  n  2):  "of  such 
consplcuousness  and  clarllv"  (Leather  Guides.  16 
CFR  24.2(g).  and  Guides  for  the  Watch  Industry.  16 
CFR  24S.3(o));  "clearly  and  adequately"  (Tire 


such  terms  as  synonymous,  and  this 
Notice  collectively  refers  to  them  as  the 
"clear  and  conspicuous"  standard. 
Other,  more  specific  disclosure 
standards,  such  as  "equally  prominent," 
and  "in  close  proximity  to,"  are 
discussed  below. 

In  order  to  determine  whether  the 
disclosure  is  effectively  communicated, 
the  Commission  considers  the 
disclosure  in  the  context  of  all  of  the 
elements  of  the  advertisement.*' 
Ordinarily,  a  disclosure  is  clear  and 
conspicuous,  and  therefore  is  effectively 
communicated,  when  it  is  displayed  in 
a  manner  that  is  readily  noticeable, 
readable  and/or  audible  (depending  on 
the  medium),  and  understandable  to  the 
audience  to  whom  it  is  disseminated.*^ 

The  Commission  examines  a  number 
of  factors  to  determine  whether 
disclosures  in  traditional  media  (e.g., 
print,  television,  and  radio)  meet  this 
general  performance  standard.  Thus,  in 
print  or  other  visual  media,  the 
Commission  may  consider  a  disclosure's 
type  size,  placement,  color  contrast  to 
background,  duration,  and  timing,  as 
well  as  the  existence  of  any  images  that 
detract  from  the  effectiveness  of  the 
message.  In  audio  messages,  such  as 
those  delivered  over  the  radio,  the 
Commission  may  examine  the  volume, 
cadence,  and  placement  of  a  disclosure, 
as  well  as  the  existence  of  any  sounds 
that  detract  from  the  effectiveness  of  the 
message.*'  In  all  media,  the  Commission 


Advertising  and  Latieling  Guides  ('Tire  Guides"). 
16  CFR  228  14(b)(3);  Bait  Advertising  Guides.  16 
CFR  23S.3(c).  Retail  Food  Store  Advertising  and 
Marketing  Practices  Rule,  16  CFR  424  1):  "of 
sufficient  clarity  and  conspicuousness"  (Guides  for 
the  Decorative  Wall  Paneling  Industry  ("Wall 
Paneling  Guides").  16  CFR  243.1(c)(4));  "legible  and 
corupicuous"  (Rules  and  Regulations  Under  Fur 
Products  Labeling  Act.  16  CFR  301  38(a)(l)l:  and 
"corupicuous"  (Tire  Guides.  16  CFR  226. 1 1 ) 

*'  This  approach  is  set  out  in  the  Commission's 
general  policy  on  deception.  "|T)he  Conunission 
will  find  deception  if  there  it  a  representation, 
omission  or  practice  ihat  is  likely  to  mislead  the 
consumer  acting  reasonably  in  the  circumstances  to 
the  consumer's  detriment."  Deception  Statement. 
103  FTC.  at  176  In  evaluating  an  advertisement 
or  other  promotional  message,  the  Coirunission 
focuses  not  on  (he  individual  elements  of  the 
message  in  isolation,  but  on  its  "overall"  or  "net" 
impression  Id  at  175.  n.  4.  See  also  American 
Home  Products.  98  FTC.  136,  374  (1981).  affd  695 
F  2d  681  (3dCir   1962) 

*^ Deception  Statement.  103  FTC  at  180-181. 
"Qualifying  disclosures  must  be  legible  and 
understandable  In  evaluating  such  disclosures,  the 
Commission  recognizes  that  in  many 
circumstances,  reasonable  consumers  do  not  read 
the  entirety  of  an  ad  or  are  directed  away  from  the 
importance  of  the  qualifying  phrase  by  the  acts  or 
statements  of  the  seller." 

*'Eg  .  Kraft.  Inc  .  114  FTC.  40.  124  (1991).  o^rf. 
970  F  2d  311  (7th  Cir   1992).  cert  denied.  507  US. 
909  (1993);  Thompson  Medical  Co  .  104  FTC.  648. 
797-98  (1984).  affd.  791  F  2d  189  (DC  Cir.  1986). 
cert  denied.  479  US.  1086  (1987);  See  also 
Commission  consent  orders  in  European  Body 
Concepts.  Inc.  Deckel  No.  C-3590  (|une  23.  1995): 


further  evaluates  the  language  and 
syntax  of  the  disclosure  to  determine 
whether  it  is  likely  to  be  understood  by 
the  relevant  audience. 

3.  Special  Issues  in  Electronic  Media 

Because  the  newer  forms  of  electronic 
media  transmit  information  in  writing 
and  through  audio  and  visual  messages, 
the  same  factors  considered  by  the 
Commission  in  applying  the  clear  and 
conspicuous  standard  in  traditional 
media  apply.  The  special  attributes  of 
advertising  on  electronic  media, 
however,  may  call  for  additional 
guidance.  Many  Internet 
advertisements,  for  example,  include 
scroll  bars  to  maneuver  down  pages  that 
usually  exceed  one  screen  in  length. 
They  also  often  include  hyperlinks,  both 
to  other  pages  on  a  Web  site  as  well  as 
directly  to  other  Web  sites.  On  the 
Internet  and  in  other  electronic  media, 
new  graphics  technologies  create 
messages  that  scroll,  blink,  spin,  pop- 
up, relocate,  etc. 

These  unique  features  may  require  the 
Commission  to  give  special 
consideration  to  certain  factors  in 
determining  whether  a  disclosure  is 
effectively  communicated  on  electronic 
media.**  As  is  true  for  any  medium,  the 
specific  elements  necessary  to 
effectively  communicate  a  disclosure 
may  vary  depending  on  the  nature  of  the 
advertisement  and  the  nature  of  the 
claim.*'  The  focus  on.  or  the  weight 
given  to.  any  specific  factor  will  vary 
accordingly. 

4.  Factors  Used  To  Evaluate  Clear  and 
Conspicuous  Disclosures  on  Electronic 
Media 

a.  Unavoidability.  The  Commission 
believes  that,  to  ensure  effectiveness, 
disclosures  ordinarily  should  be 
unavoidable  by  consumers  acting 
reasonably.  On  the  Internet  or  other 
electronic  media,  this  means  that 
consumers  viewing  an  advertisement 
should  necessarily  be  exposed  to  the 
disclosure  in  the  course  of  a 
communication  without  having  to  take 
affirmative  action,  such  as  scrolling 
down  a  page,  clicking  on  a  link  to  other 


Bgglands  Best.  Inc  .  Docket  No.  C-3520  (Aug.  15. 
1994) 

** Certain  rules  and  guides  expressly  include 
factors  that  are  analyzed  in  determining  the 
adequacy  of  a  disclosure.  For  example,  the  Used 
Auto  Parts  Guides  require  that  disclosures  be  "of 
such  size  or  color  contrast  and  so  placed  as  to  be 
readily  noticeable."  16  CFR  20.1(bH2).  Such 
speciflc  articulations  are  consistent  with  the  general 
"clear  and  conspicuous"  standard  and  would 
continue  to  infoirm  the  analysis  of  whether  the 
disclosure  is  effectively  communicated. 

**F(x  example,  some  e-mail  ntessages  or 
facsimiles  may  contain  only  text,  while  Web  pages 
or  CD-ROMs  may  contain  text,  graphics,  video  and 
audio. 
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pages,  activating  a    pop  up.    or  entering 
a  search  term  to  view  the  dist  losure 

b.  .Access  to  Disclosures.  The 
Commission  believes  that  in  order  to  be 
effectively  communicated,  disclosures 
should  remain  accessible  by  consumers 
at  all  times  during  the  communication. 
Therefore,  after  initially  viewing  a  Web 
page  that  contams  disclosures,  a 
consumer  who  hyperlinks  to  another 
page  should  not  be  prevented  from 
returning  to  the  page  containing  the 
disclosures 

c  Proximity  and  Placement.  Internet 
and  other  ele<;tronic  media 
advertisements  often  include  many 
pages  and  the  length  of  each  individual 
page  can  far  exceed  that  of  a  traditional 
off-line  page.  Consumers  may  choose 
not  to  scroll  completely  through  each 
page  and  not  to  link  to  each  available 
page  on  the  Web  site,  thus  possibly 
missing  important  disclosures. 

Based  on  its  experience  in  evaluating 
disclosures  in  traditional  media,  the 
Commission  believes  that  the 
effectiveness  of  disc  losures  is  ordinarily 
enhanc  ed  by  their  proximity  to  the 
representation  they  qualify.  This  is 
especially  important  for  disclosures  that 
are  made  because  of  a  triggering 
representation   For  example,  disclosures 
on  the  same  screen  as  the  triggering 
representation  are  likely  to  be  more 
effective  than  those  on  separate  screens. 
For  those  disclosures  that  are  not 
required  m  response  to  a  triggering 
representation,  the  disclosure 
nevertheless  is  likely  to  be  more 
effetrtive  if  it  is  proximate  to  relevant 
information. 

The  Commission  also  recognizes  that 
electronic  media  offers  new  ways  of 
placing  claims  in  advertisements  as 
compared  to  advertisements  on  paper. 
For  example,  some  Web  pages  may  use 
frames  to  separate  the  screen.  Although 
a  consumer  may  scroll  down  the  Web 
page,  a  frame  can  remain  constant  on 
the  side,  top  or  bottom  of  the  screen. 
The  Commission  solicits  comment  on 
whether  consumers  generally  notice 
disclosures  placed  within  a  separate 
frame  and  the  effectiveness  of  such 
placement  as  compared  to  disclosures 
that  appear  elsewhere  on  a  Web  page. 
d.  Prominence.  Disclosures  that  are 
large  in  size  and/ or  emphasized  through 
a  sharply  contrasting  color,  and  remain 
visible  or  audible  for  a  sufficiently  long 
duration,  are  likely  to  be  more  effective 
than  those  lacking  such  prominence. 
Electronic  media  affords  new 
possibilities  for  adding  to  (or  detracting 
from)  the  prominence  of  disclosures 
through  animated  graphics,  graphics 
that  facilitate  segregating  certain  claims, 
and  displays  that  remain  on  the  screen 
for  a  long  or  indefinite  duration. 


Disclosures  that  are  supported  by  new 
display  technologies  such  as  animation, 
or  that  are  distinguished  from  [i  e  .  not 
embedded  within)  surrounding  text, 
such  as  within  a  border,  may  or  may  not 
be  more  prominent  The  Commission 
solicits  comment  on  whether  these 
technologies,  and  other  technologies 
unique  to  electronic  media 
advertisements  add  to  or  detract  from 
the  prominence  of  disclosures. 

e.  Non-Distracting  Factors.  Even  if  a 
disclosure  is  large  in  size  and  long  in 
duration,  other  elements  of  an 
advertisement  may  distract  consumers 
so  that  they  fail  to  notice,  read,  or  listen 
to  the  disclosure  For  example,  Web 
pages  may  contain  large  flashing  images, 
background  sounds,  or  other  items  that 
are  separate  from  the  disclosure  and 
may  reduce  the  prominence  of  the 
disclosure.  The  Commission  solicits 
comment  on  whether  there  are  specific 
display  technologies  that  distract 
consumers  and  reduce  the  effectiveness 
of  disclosures 

/.  Repetition.  The  repetition  of  a 
disclosure  in  conjunction  with  the  claim 
that  triggers  it  tends  to  enhance  the 
likelihood  of  consumers  noticing  and 
understanding  them.  This  is  particularly 
relevant  to  Internet  advertisements 
which  can  be  exiremely  lengthy,  with 
many  and' or  long  Web  pages. 

e  .4udjo  and  Visual  Presentation. 
Some  electronic  media  advertisements 
contain  both  visual  **■  and  audio 
elements  The  Commission  believes  that 
disclosures  are  likely  to  be  more 
effective  if  they  are  presented  in  the 
same  mode  (audio  or  visual)  in  which 
a  triggering  or  relevant  claim  is 
presented.  In  addition,  research  suggests 
that  disclosures  that  are  made  in  both 
visual  and  audio  modes  generally  are 
more  effectively  communicated  than 
disclosures  made  m  either  mode 
alone. *^  Therefore,  the  Commission  also 
believes  that  the  display  of  disclosures 
both  visually  and  in  audio,  for  those 
promotions  that  are  presented  in  both 
modes,  is  likely  to  be  more  effective 
than  disclosures  in  only  one. 

The  Commission  solicits  comment  on 
all  of  the  factors  set  forth  above.  In 


*>The  Commission  is  using  the  term  "visual"  in 
this  Notice  to  include  both  static  visual  displays 
{e.g..  a  fixed  image)  and  non-static  video  displays 
(e.g..  moving  video  clips). 

*'  Mariea  Grubbs  Hoy  »  Michael  J.  Stankey. 
Structural  Charactengiics  of  Televised  Advertising 
Disclosures:  A  Comparison  with  the  FTC  Clear  and 
Conspicuous  Standard.  ].  Advertising.  June  1993.  at 
47.  50;  Todd  Barlow  k  Michael  S.  Wogalter. 
Alcoholic  Beverage  Wordings  in  Magazine  and 
Television  Advertisements.  20  )  Consumer  Res. 
147.  151. 153  (1993);  Noel  M.  Murray,  et  al..  Public 
Policy  Belating  to  Consumer  Comprehension  of 
Television  Commercials  A  He\'iew  and  Some 
Empirical  Results.  16  J.  Consumer  Poly  145, 164 
(1993). 


particular,  the  Commission  solicits 
comment  on  (1)  its  underlying 
assumptions  about  consumer 
perceptions  regarding  Internet  and  other 
electronic  media  advertisements.  (2)  the 
discussion  of  the  state  of  technology, 
including  any  existing  or  reasonably 
foreseeable  technology  that  is  not 
addressed  in  this  Notice,  and  (3)  the 
costs  and  benefits  of  applying  the 
factors  discussed  above.  The 
Commission  also  requests  comment  on 
specific  questions  Usted  in  Part  ni. 
below. 

5.  Additional  Specific  Standards 
Contained  in  Rules  and  Guides 

Some  of  the  Commission's  rules  and 
guides  specify  in  more  detail  the 
manner  in  which  the  disclosure  should 
be  made,  instead  of  simply  stating  that 
the  disclosure  should  be  clear  and 
conspicuous.  In  these  instances,  the 
underlying  objective  of  the  rule  or  guide 
is  the  same:  the  effective 
communication  of  the  disclosure.  Thus, 
the  Commission  intends  to  draw  on  the 
factors  described  above,  as  embellished 
by  the  specific  requirements  of  the 
individual  rule  or  guide,  in  evaluating 
compliance  with  the  disclosure 
provisions  of  the  rules  and  guides  in 
advertising  on  electronic  media. 

For  example,  certain  rules  and  guides 
specify  a  particular  type-size  in  which 
the  disclosure  should  appear  or  contain 
language  such  as  "of  equal  size  and 
conspicuousness.  '  "of  equal 
conspicuousness."  and  "more 
prominently."  *«  The  Commission 
proposes  that  these  rules  and  guides  be 
interpreted  as  requiring  compliance 
with  the  general  effective 
commimication  performance  standard, 
as  well  as  the  specific  size  and 
prominence  criteria  listed  in  the  rule  or 
guide.  Other  rules  and  guides  state  that 
disclosures  should  be  clear  and 
conspicuous  and  in  close  conjunction  or 
proximity  to  a  designated  claim.**  The 
Commission  will  evaluate  whether  the 
disclosure  is  effectively  communicated, 
following  the  factors  described  above, 
with  a  special  focus  on  the  placement  of 
the  disclosure. 


•*See.  e.g..  Rule  Concerning  the  Preservation  of 
Consumers'  Claims  and  Defenses.  16  CFR  433; 
Rules  and  Regulations  Under  the  Textile  Fiber 
Products  Identification  Act.  16  CFR  303.41(b); 
lewelry  Guides.  16  CFR  23.4;  and  Rule  Concerning 
Power  Output  Claims  for  Amplifiers  Utilized  in 
Home  Enienainment  Products.  16  CFR  432.2. 

-See.  e.g..  Leather  Guides.  16  CFR  24.2(g); 
Guides  Against  Deceptive  Labeling  and  Advertising 
of  Adhesive  Compositions.  16  CFR  235.7:  Wall 
Paneling  Guides,  16  CFR  243.1(c)(4);  GuidM  for  the 
Household  Furniture  Industry.  16  CFR  250.l(bH2): 
and  Guide  Concerning  Use  of  the  Word  "Free"  and 
Similar  Representations.  16  CFR  251.1(c). 


^-.nn; 
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With  respect  to  rules  and  guides  that 
call  for  the  placement  of  certain 
disclosures  in  a  specific  context,  the 
Commission  will  consider  interpreting 
the  lanj^uage  in  these  rules  and  guides 
to  permit  alternate  ways  of  disclosing 
information  using  electronic  media,  so 
long  as  the  disclosure  is  effectively 
communicated  to  consumers  and  is 
consistent  with  the  underlying  objective 
of  the  rule  or  guide.'*' 

Similarly,  when  rules  and  guides 
contain  specific  disclosure  provisions 
that  may  not  translate  precisely  to  the 
Internet,  the  Commission  proposes  to 
interpret  these  requirements  for  Internet 
advertising  in  a  manner  that  is 
consistent,  to  the  extent  possible,  with 
both  the  requirements  of  the  rule  or 
guide  and  the  underlying  objective  of 
effective  communication." 

The  Commission  solicits  comment  on 
these  approaches  to  applying  specific 
standards  in  rules  and  guides  to 
electronic  media  marketing,  and 
whether  additional  guidance  regarding 
the  specific  standards  is  necessary. 

6.  Perspective  of  the  Reasonable 
Consumer 

In  determining  if  representations  or 
practices  are  deceptive,  in  any  and  all 
media,  the  Commission  examines  them 
from  the  perspective  of  a  reasonable 
consumer.  A  representation  or  practice 
directed  to  a  particular  group,  such  as 
children,  is  evaluated  from  the 
perspective  of  a  reasonable  consumer 
within  that  group.'*  The  same 
"reasonable  consumer"  standard  applies 


^"l-'or  example,  in  the  conMnI  orders  issued  in 
America  Online.  Inc  ,  Docket  No.  C-3787,  Prxxtigy 
Services  Corporation.  Docket  No.  C-3788.  and 
CompuServe.  Inc  .  Docket  No  C-3789.  (Mai  16. 
19981.  advertisements  of  a  "free"  offer  must  contain 
a  disclosure  directing  consumers  to  the  location 
where  the  terms  and  conditions  of  the  offer  can  be 
found,  and  full  disclosure  of  the  terms,  conditions, 
and  obligations  of  the  offer  can  occur  during  the 
online  registration  process,  prior  to  consumers 
incurring  any  financial  obligation. 

"  For  example,  the  TV  Picture  Size  Rule,  16  CFR 
410. 1,  n.  2.  prohibits  the  disclosure  of  required 
Information  in  a  footnote  to  which  reference  is 
made  by  an  asterisk.  Following  the  principles  stated 
herein,  this  Rule  would  be  interpreted  as  not 
allowing  asterisked  footnotes  as  well  as  their 
functional  Internet  equivalent — placing  the 
disclosure  in  a  separate  location  accessed  by 
clicking  on  an  icon  or  hyperlinking  to  a  separate 
page.  This  is  consistent  with  the  Commission's 
proposal,  discussed  atxive.  that  disclosures  should 
De  unavoidable  by  consumers  acting  reasonably. 

"Deception  Statement.  103  F  T.C.  at  175,  179, 
Some  rules  and  guides  defme  the  relevant  audience 
for  analyzing  the  adequacy  of  disclosures,  e.g., 
"purchasers  or  prospective  purchasers," 
"purchasers  and  prospective  purchasers  .  .  . 
casually  reading,  or  listening  to,  such  advertising," 
and  "prospective  purchasers."  See  Nursery  Guides. 
16  CFR  18.2:  Leather  Guides.  16  CFR  24  2(g):  and 
Warranty  Guides,  16  CFR  239.2(b),  respectively 
Other  rules  and  guides  do  not  addreas  the  issue. 


to  disclosures  required  by  the  rules  and 
guides  in  electronic  media  advertising. 

III.  Request  for  Conunents 

The  Commission  solicits  comments 
on  the  issues  discussed  in  this  Notice. 
Comments  should,  if  appropriate, 
suggest  specific  alternatives  to  various 
proposals  and  indicate  why  alternative 
approaches  would  better  serve  the 
Commission's  statutory  mandate  of 
protecting  consumers  against  unfairness 
and  deception.  The  Commission  also 
seeks  comment  on  the  following  specific 
questions: 

Applicability  of  Rules  and  Guides  to 
Electronic  Media 

1.  Does  the  Commission's  proposal  to 
clarify  the  applicability  of  its  rules  and 
guides  to  electronic  media  provide 
adequate  guidance  to  industry  and  to 
the  public? 

2.  What  are  the  costs  and  benefits  to 
consumers  of  the  Commission's 
proposed  policy  regarding  the 
applicability  of  its  rules  and  guides  to 
electronic  media? 

3.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  would 
the  proposed  policy  impose  on  firms 
subject  to  the  provisions  of  a  rule  or 
guide?  Would  the  proposed  policy 
provide  benefits  to  such  firms? 

a.  What  are  the  costs,  burdens,  and 
benefits  of  the  proposed  policy  for  small 
businesses  in  particular? 

b.  What  changes  should  be  made  to 
the  proposal  to  reduce  the  burdens  or 
costs  imposed  on  firms  subject  to  the 
admonitions  of  the  rules  and  guides? 

c.  How  would  these  changes  affect  the 
benefits  provided  by  the  proposal? 

Interpretations  of  Terms 

4.  Do  the  Commission's  proposed 
interpretations  of  the  terms  "written." 
"writing."  "printed,"  and  "direct  mail" 
provide  adequate  guidance  to  the 
public? 

5.  What  are  the  costs  and  benefits  of 
the  proposed  interpretations? 

6.  Do  the  Commission's  proposed 
interpretations  of  the  terms  listed 
encompass  all  the  newer  forms  of 
electronic  media? 

7.  Are  there  more  appropriate 
alternatives  to  the  various 
interpretations  of  the  terms  proposed  by 
the  Commission?  If  so.  please  explain 
the  alternative  interpretation  and  the 
benefits  of  the  alternative. 

8.  Does  the  Commission's  discussion 
of  "direct  mail"  adequately  address  the 
various  new  means  of  electronic 
communication,  e.g.,  e-mail,  facsimiles 
or  list  servers,  and  adequately  account 
for  the  differences  inherent  in  these 
various  formats? 


9.  Should  the  Commission's 
interpretation  of  the  term  "direct  mail" 
be  limited  to  communications  that  are 
capable  of  being  received  privately? 
Should  individually  addressed 
communications  posted  on  Internet 
Bulletin  Boards  or  USENET  groups  be 
considered  "direct  mail"? 

10.  Should  Web  page  or  banner 
advertisements  that  are  targeted  to 
certain  consumers  on  consumer 
preference  information  be  characterized 
as  "direct  mail"?  If  so,  are  such 
advertisements  adequately  addressed  by 
the  Commission's  proposed 
interpretation?  To  what  extent  should 
specific  forms  of  online  targeted 
marketing  (e.g..  push  technology  or 
consumer-selected  "channels")  be 
considered  "direct  mail"? 

11.  What  issues,  if  any.  need  to  be 
addressed  by  the  Commission  regarding 
the  use  of  electronic  media  to  deliver 
information  required  to  be  provided  in 
writing  by  a  rule  or  guide? 

a.  How  should  the  Commission 
address  those  issues? 

b.  Under  what  circumstances,  if  any, 
should  the  Commission  advise  that 
information  be  provided  on  paper  and 
not  electronically? 

12.  Are  there  other  terms  in  the  rules 
and  guides  that  should  be  specifically 
addressed  by  the  Commission  in  the 
context  of  electronic  media?  If  so,  how 
should  the  terms  be  interpreted  and 
why? 

Disclosures 

13.  Do  the  proposed  factors  for 
evaluating  disclosures  provide  adequate 
guidance  to  industry  regarding  making 
disclosures  in  electronic  media? 

14.  What  are  the  costs  and  benefits  of 
applying  the  factors  proposed  by  the 
Commission  to  evaluate  disclosures 
required  or  recommended  by  the  rules 
and  guides? 

15.  To  what  extent  will  an  individual 
consumer's  Web  browser  or  computer 
capabilities  affect  the  format  of  an 
advertisement  [e.g..  Web  page),  and 
therefore,  the  format  of  a  disclosure? 
Should  the  Commission  advise  that 
advertisers  take  these  differences  into 
account  in  designing  their  advertising  to 
ensure  that  disclosures  are  clear  and 
conspicuous? 

16.  What  technologies  exist  to  prevent 
or  hinder  consumers  from  accessing  a 
disclosure  after  initially  viewing  it? 
What  are  the  costs  and  benefits  of 
advising  against  their  use? 

17.  Are  the  Commission's  underlying 
assumptions  about  consumers' 
perceptions  with  respect  to  Internet  and 
other  electronic  media  advertisements 
accurate?  Are  there  surveys,  copytests. 
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or  other  direct  evidence  of  consumer 
behavior  that  will  aid  the  analysis? 

a.  How  do  consumers  behave  in 
navigating  through  a  Web  site,  reading 
e-maii  or  viewing  a  CI>-ROM? 

i.  Do  consumers  generally  scroll 
completely  through  Web  pages  or 
e-mail? 

ii.  Do  consumers  generally  link  to 
each  available  page  on  the  Web  site? 

b.  Under  what  circumstances  are 
consumers  more  likelv  to  examine  the 
top  of  a  Web  page,  rather  than  the 
middle  or  the  bottom  of  a  Web  screen 
or  page? 

c.  Are  consumers  more  likely  to 
notice  information  that  is  placed  within 
a  separate  frame  on  a  Web  page  or  in 
other  electronic  media  advertisements'" 

d-  In  what  circumstances,  if  any.  must 
a  disclosure  appear  multiple  times  to  be 
effectively  communic:ated? 


18.  What  features  and  techn   .>.»,••-.. 
particular  to  advertising  on  electronic 
media  enhance  or  detract  from  the 
prominence,  and  therefore  the 
effectiveness,  of  a  disclosure' 

a.  Do  disclosures  with  graphical 
elements,  such  as  pop-up  features, 
animation,  blinking,  or  borders 
surrounding  disclosures,  enhance  or 
detract  from  the  effectiveness  of 
disclosures'" 

b.  What  features  can  appear  in 
Internet  advertisements  that  may 
distract  consumers  from  noticing, 
reading,  or  listening  to  disclosures? 

19.  Could  the  interactive  nature  of  the 
Internet  present  an  opportnnity  to 
assure  that  disclosures  are  noticed  and 
understood  bv  the  consumer  {i.e.,  could 
a  consumer  be  required  to  click  on  an 
"Understood"  button  following  the 
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disclosure  before  being  permitted  to  link 
to  other  information)?  What  are  the 
costs  and  benefits  of  using  such 
features? 

Genera/ 

21.  Are  there  new  technologies  that 
are  not  adequately  addressed  by  the 
Commission's  proposals?  If  so.  how 
should  these  technological  changes  be 
addressed  by  the  Commission? 

22.  Are  there  other  issues  that  the 
Commission  should  address  in 
clarifying  the  applicability  of  its  rules 
and  guides  to  electronic  media? 

By  dirBction  of  the  Commission. 

rjonald  S   f.lark. 
i>ecretary 
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TelemarVetir>g  Sales  Rule  — 

Deceptive  Advertising  as  to  Sizes  of  Viewable  Pictures  Shown  by  Television  Recerving  Sets  .„ 

Retail  Food  Store  Advertising  and  Marketing  Practices 
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Disclosure  Requirements  and  Prohitxtions  Concemir>g  Franchising  arxJ  Business  Oooortunity  Ventures 

Credrt  Practices  Rule  
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  22  and  59 

[FRL-6010-2] 

RIN202O-AA13 

Reopening  of  Public  Comment  Period 
for  Proposed  Revisions  of  the 
Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties, 
Issuance  of  Compliance  or  Corrective 
Action  Orders,  and  the  Revocation, 
Termination  or  Suspension  of  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule;  reopening  of 
comment  period. 

summary:  EPA  is  reopening  the 
commeni  period  for  the  proposed  rule 
entitled  "Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties.  Issuance 
of  Compliance  or  Corrective  Action 
Orders,  and  the  Revocation. 
Termination  or  Suspension  of  Permits'" 
that  was  published  in  the  Federal 
Register  of  February  25.  1998.  Several 
commenters  requested  additional  time 
to  analyze  the  proposed  changes.  In 
response,  the  Agency  is  reopening  the 
comment  period.  The  original  comment 
period  closed  April  27.  1998. 
DATES:  Written  comments  must  be 
submitted  on  or  before  lune  5.  1998. 

ADDRESSES:  Comments  should  be 
submitted  m  writing  to  Enforcement 
and  Compliance  Docket  and  Information 
Center  (2201A).  Office  of  Enforcement 
and  Compliance  Assurance,  Office  of 
Regulatory  Enforcement,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  DC.  20460 
or  via  electronic  mail  to  crop- 
comments@epamail.epa.gov.  Comments 
submitted  on  paper  must  be  submitted 
in  triplicate. 

EPA  will  make  available,  both  in 
paper  form  and  on  the  internet,  a  record 
of  comments  received  in  response  to 
this  document.  The  official  docket  will 
be  a  paper  record  of  all  comments 
received  in  writing  or  by  electronic 
mail.  This  record  may  be  reviewed  at 
room  4033  of  the  Ariel  Rios  Federal 
Building,  1200  Pennsylvania  Avenue, 
N.W.,  Washington.  DC  20044.  Persons 
interested  in  reviewing  the  comments 
must  make  advance  arrangements  to  do 
so  by  calling  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 


for  copying  docket  materials.  The 
Agency  also  will  publish  a  copy  of  the 
official  docket  on  the  Office  of 
Enforcement  and  Compliance 
Assurance's  internet  home  page  at  http:/ 
/www. epa.gov/oeca/regstat2. html.  The 
Agency  intends  that  this  internet  docket 
should  duplicate  the  official  paper 
record,  however,  if  technological  or 
resource  limitations  make  it  infeasible 
to  include  one  or  more  comments  on  the 
internet  docket,  the  internet  docket  will 
identify  those  comments  available  only 
in  thB  official  paper  docket 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Scott  Garrison  (202-564^047),  Office 
Enforcement  and  CompUance 
Assurance,  Office  of  Regulatory 
Enforcement  (2248A),  U.S. 
Environmental  Protection  Agency, 
Washington,  D.C,  20460. 

List  of  Sub)ect8 

40  CFR  Part  22 

Environmental  protection. 
Administrative  practice  and  procedure. 

40  CFR  Part  59 

Environmental  protection. 
Administrative  practice  and  procedure. 
Rules  governing  hearings  on  field 
citations. 

Dated:  April  28.  1998. 
Eric  V.  Schaefifer, 

Director.  Office  of  Regulatory  Enforcement. 

Office  of  Enforcement  and  Compliance 

Assurance. 

(FR  Doc  98-12034  Filed  5-5-98;  8:45  ami 
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ENVIRONMFNTAL  PROTECTION 
AGENCY 

40  CFR  Pans  ^b1  ana  279 
fFRL -5969-31 

Mazxiraous  Waste  Management 
System;  Identification  and  L. sting  of 
Hazardous  Waste,  RecycitKi  Used  Oi! 
Management  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Today's  proposal  would 
eliminate  errors  and  clarify  ambiguities 
in  the  used  oil  management  standards. 
Today's  proposal,  if  promulgated, 
would  make  clear  when  used  oil 
contaminated  with  polychlorinated 
biphenyls  (PCBs)  is  regulated  under  the 
used  oil  management  standards  and 
when  it  is  not.  that  the  requirements 
applicable  to  releases  of  used  oil  apply 
in  States  that  are  not  authorized  for  the 
RCRA  base  program,  that  mixtures  of 


conditionally  exempt  small  quantity 
generator  (CESQG)  wastes  aiui  used  oil 
are  subject  to  the  used  oil  management 
standards  irrespective  of  how  that 
mixture  is  to  be  recycled,  and  that  the 
initial  marketer  of  used  oil  that  meets 
the  used  oil  fuel  specification  need  only 
keep  a  record  of  a  shipment  of  used  oil 
to  the  facility  to  which  the  initial 
marketer  delivers  the  used  oil  Today's 
proposal  would  also  amend  three 
incorrect  references  to  the  pre- 1992 
used  oil  specifications  in  the  provisions 
which  address  hazardous  waste  fuel 
produced  from,  or  oil  reclaimed  from, 
oil  bearing  hazardous  wastes  from 
petroleum  refining  operations 

In  the  Final  Rules  section  of  today's 
Federal  Register,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
is  also  publishing  a  parallel  direct  final 
rule  containing  identical  amendments 
which  will  become  effective  unless 
relevant  adverse  comments  are  received 
in  response  to  this  rulemaking.  For  more 
information  on  the  direct  final 
riiU'iiiakin>^  pr'"  rss   scf  'hp 
SUPPLEMENTARY  INFORMATION  section  of 
this  document 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  June  5, 
1998  and  notice  of  intent  to  file  adverse 
comments  must  be  received  on  or  before 
May  20.  1998. 
ADDRESSES 

lnt»'nt  To  Submit  f  .ommcnts 

Persons  wishing  to  notify  EPA  of  their 
intent  to  submit  adverse  comments  on 
this  action  should  contact  Alex 
Schmandt  by  mail  at  Office  of  General 
Counsel  (2366),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  by  phone  at 
(202)  260-1708,  by  fax  at  (202)  260- 
0584,  or  by  Internet  e-mail  at 
schmandt  alex@epamail.epa.gov. 

Submitting  Comments 

Commenters  must  send  an  original 
and  two  copies  of  their  comments 
referencing  docket  number  F-98- 
CUOP-FFTFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  Hand  deliveries 
of  comments  should  be  made  to  the 
Arlington,  VA,  address  below. 
Comments  may  also  be  submitted 
electronically  through  the  bitemet  to: 
rcra-docket®epamail. epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-98-CUOP-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
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Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.  Washington, 
DC  20460. 

Viewing  Docket  Materials 

Public  comments  and  supporting 
materials  are  available  lor  \  lewing  in 
the  RCR.^  Information  Center  (RIG), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
.\rlington,  VA  The  Docket 
Identification  Number  is  F-9&-CUOP- 
FFFFF.  The  RIC  is  open  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may- 
copy  a  maximum  of  100  paijes  from  any 
regulator,  docket  at  no  charge. 
Additional  copies  cost  $0.1 5/ page.  The 
index  and  some  supporting  materials 
are  available  electronicallv.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
inforx7iation  on  accessing  them. 
FOR  FURTHER  INFORMATION  CONTACT: 

HCHA  Hotline  For  general 
information,  contact  the  KC:R-\  Hotline 
at  (800)  424-9346  or  TDD  (800)  553- 
7672  (hearing  impaired)  In  the 
Washington,  DC.  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 

Rulemaking  Details.  For  more 
detailed  information  on  specific  aspects 
of  this  rulemaking,  contact  Tom 
Rinehart  by  mail  at  Office  of  Solid 
Waste  (5364W).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  DC  20460.  by  phone  at 
(703)  308-4309.  or  by  Internet  e-mail  at 
rinehart  !om@epamail,epa  gov. 

SUPPLEMENTARY  INFORMATION: 

Direct  Final  Rulemaking  Process 

In  the  Final  Rules  Section  of  today's 
Federal  Register.  EPA  is  issuing  a  direct 
final  rule  vMth  identical  amendments 
which  will  become  effective  unless 
relevant  adverse  comments  are  received 
in  response  to  this  rulemaking.  If 
relevant  adverse  comment  is  received 
on  one  or  more  of  the  amendments,  EPA 
will  publish  timely  notification  in  the 
Federal  Register  withdrawing  the 
amendment(s)  that  is  the  subject  of 
adverse  comment.  Any  amendments  in 
this  rulemaking  that  do  not  receive 
relevant  adverse  comment  will  become 
effective  on  the  date  set  out  in  the 
accompanying  direct  final  rule, 
notwithstanding  any  adverse  comment 
on  other  portions  of  this  rulemaking.  A 


address. 
Path:  /pub/epaoswer. 


relevant  com.ment  will  be  considered  to 

be  any  comment  substantively 

criticizing  an  amendment.  This  notice  of 

proposed  rulemaking  may  serve  as  the        official  Record 

basis  of  a  subsequent  final  rule  if  an 

amendment  that  is  the  subject  of 

adverse  comment  is  withdrawn  as 

described  above.  For  instructions  on 

notifying  EPA  of  your  intent  to 

comment  and  for  instructions  on  how  to 

submit  comments,  please  see  the 

ADDRESSES  section  above. 


Password:  your  Internet  e-mail 
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Internet  .\vailability 

This  proposed  rule  and  the  following 
supporting  materials  are  available  on 
the  Internet 

Docket  Item:  Petition  for  Review. 

From:  Edison  Electric  Institute,  et  al. 

To:  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 

Docket  Item:  Petitioners'  Preliminary 
and  Non-binding  Statement  of  Issues  to 
be  Raised  on  .Appeal 

From:  Edison  Electric  Institute,  et  al. 

To:  U.S.  Court  of  .Appeals  for  the 
District  of  Columbia  Circuit. 

Docket  Item:  Letter  describing  Edison 
Electric  Institute's  outstanding  issues 
and  proposals  for  resolving  these  issues. 

From:  Edison  Electric  Institute,  et  al. 

To:  U.S.  Environmental  Protection 
Agency 

Docket  Item  Letter  describing  Edison 
Electric  Institute's  issues  including  a 
request  that  EPA  issue  a  technical 
correction  to  40  CFR  279.10(i). 

From:  Edison  Electric  Institute,  et  al. 

To:  U.S.  Environmental  Protection 
Agency. 

Docket  Item:  Letter  requesting  that 
EPA  resolve  outstanding  issues. 

From:  Edison  Electric  Institute,  et  al. 

To:  U.S.  Environmental  Protection 
Agency. 

Docket  Item:  Settlement  Agreement. 

From.- Edison  Electric  Institute,  et  al. 
U.S.  Environmental  Protection  Agency, 
and  U.S.  Department  of  Justice. 

To:  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 

Docket  Item:  Memorandum  that 
de.scribes  an  abbreviated  state 
authorization  revision  application 
procedure  for  state  rule  changes  in 
response  to  minor  federal  rule  changes 
or  corrections. 

From:  Michael  Shapiro,  Director, 
Office  of  Solid  Waste. 

To:  Regional  Waste  Management 
Division  Directors. 

Follow  these  instructions  to  access 
this  information  electronically: 

WWW  URL:  http://www.epa.gov/ 
epaoswer/hazwaste/usedoil/index.htm.' 

FTP:  flp.epa.gov. 

Login:  anonymous. 


The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  ^t  the  beginning 
of  this  documer 


Response  to  Ltmiments 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
docxmient  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

Outline  of  Today's  Document 

I.  Authonr>' 

II.  Background  and  Summary  of  Proposed 

Rule 

III.  Regulatory  Amendments 

A.  Applicability  of  the  Used  Oil 
Management  Standards  to  PCB 
Contaminated  Used  Oil 

B.  Response  to  Releases  of  Used  Oil 

C.  Mixtiu^s  of  CESQG  Wastes  and  Used  Oil 

D.  Reference  to  the  Used  Oil  Fuel 
Specification 

E.  Clarification  of  the  Recordkeeping 
Requirements  for  Marketers  of  On- 
Specification  Used  Oil 

IV.  Regulatory  Requirements 

A.  Executive  Order  No.  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

I.  Authority 

These  regulations  are  issued  under 
the  authority  of  sections  1004,  1006, 
2002(a).  3001  through  3007,  3010,  3013. 
3014,  3016  through  3018,  and  7004  of 
the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  and  as  amended  by 
the  Used  Oil  Recycling  Act,  as 
amended.  42  U.S.C.  6901,  6905,  6912(a). 
6921  through  6927,  6930,  6934.  6935. 
6937  through  6939  and  6974. 

II  Background  and  Summary  of 

Proposed  Ruit 

Today's  proposal  would  make 
technical  corrections  and  clarify 
ambiguities  to  existing  regulatory 
language  concerning  used  oil  at  40  CFR 
Part  279  and  40  CFR  Part  261.  The 
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clarification  of  the  applicability  of  the 
used  oil  m.r  it  standards  to  PCB 

contaminai'  "ii  Is  undertaken  as 

part  of  a  settlement  agreement  in 
response  to  a  lawsuit  challenginK  EPA's 
final  rule  promulgated  on  May  3.  1993. 
{58  FR  2fi420).  Edison  Electric  Institute 
V  US.  EPA  (DC  Circuit  No.  93-1474) 
The  May  1993  rule  corrected  technical 
errors  and  provided  clarifying 
amendments  to  the  used  oil 
management  standards  promulgated  on 
September  10.  1992  (57  FR  41566),  In 
addition,  the  Agency  found  several 
errors  and  ambiguities  during  review  of 
the  existing  regulatory  language 
concerning  used  oil.  Today's  proposal 
would  eliminate  these  mistakes  and 
clarify  ambiguities  in  the  used  oil 
manigement  standards. 

T*  ■  infications  and  corrections 

an-  .  "d  \n  four  separate  sections, 

through  which  the  Agency  proposes  to 
(1)  clarify  that  used  oil  containing  50 
ppm  or  greater  PCBs  is  not  sub|ect  to 
regulation  under  the  used  oil 
management  standards  at  40  CFR  Part 
279:  (2)  clarify  that  the  response 
raquirements  at  40  CFR  Part  279  for 
rvlMSM  of  UMd  oil  apply  in  states 
without  RCRA  base  program 
authorization;  (3)  clarify  that  mixtures 
uf  CFSQC  waste  and  used  oil  are  subject 
to  the  used  oil  management  standards 
regardless  of  how  that  mixture  is  to  be 
recycled;  (4)  amend  the  references  to  the 
used  oil  management  standards  in  40 
CFR  Part  261  to  ipake  them  consistent 
with  the  standards  at  40  CFR  Part  279; 
and  (5)  clarify  that  the  initial  marketer 
of  used  oil  that  meets  the  used  oil  fuel 
specirication  need  only  keep  a  record  of 
a  shipment  of  used  oil  to  the  facility  to 
which  the  initial  marketer  delivers  the 
used  oil 

III.  Regulatory  Amendments 

A~Applicahility  of  the  Used  Oil 
Management  Standards  to  PCB 
Contaminated  Used  Oil 

Today's  proposal  would  amend  40 
CFR  279.10{i)  to  clarify  the  applicability 
of  the  used  oil  management  standards  of 
40  CFR  Part  279  to  used  oil  containing 
PCBs.  The  proposed  language  reflerts 
EPA's  intent  that  used  oil  that  contains 
less  than  50  ppm  of  PCBs  is  subject  to 
regulation  under  the  used  oil 
management  standards.  Used  oil  that 
contains  50  ppm  or  greater  of  PCBs  is 
not  subject  to  regulation  under  the  used 
oil  management  standards,  because  the 
TSCA  regulations  at  40  CFR  Part  761 
provide  comprehensive  management  of 
such  used  oil.  The  history  of.  and 
rationale  for.  this  change  are  discussed 
in  the  recycled  used  oil  notice  in  the 


Final  Rule  section  of  today's  Federal 
Register 

B  Response  to  Releases  of  Used  Oil 

Today's  proposal  would  amend  40 
CFR  279.22(d),  279.45(h).  279.54(g)  and 
279  64(g)  to  clarify  that  the  response 
requirements  for  releases  of  used  oil 
apply  in  states  that  are  not  authorized 
for  the  RCRA  base  program  pursuant  to 
RCRA  Section  3006.  42  U.S.C.  6926. 
and.  hence,  that  are  not  authorized  for 
the  used  oil  management  standards. 
(Base  program  authorization  refers  to 
the  RCRA  program  initially  made 
available  for  final  authorization, 
reflecting  Federal  regulations  as  of  July 
26.  1982.)  At  this  time,  Alaska,  Hawaii, 
Iowa.  Puerto  Rico,  the  Virgin  Islands, 
the  Northern  Mariana  Islands  and 
American  Samoa  do  not  have  an 
authorized  RCRA  base  program.  The 
history  of.  and  rationale  for.  these 
changes  are  discussed  in  the  recycled 
used  oil  notice  in  the  Final  Rule  section 
of  today's  Federal  Register 

C.  Mixtures  ofCESQG  Wastes  and  Used 
Oil 

Today's  proposal  would  amend  40 
CFR  261. 5(j)  to  clarify  that  the 
regulatory  provisions  that  address 
mixtures  of  CESQC  wastes  and  used  oil 
that  are  to  be  recycled,  §  261. 5(i)  and 
§  279.10(b)(3),  do  not  limit  the 
applicability  of  the  used  oil 
management  standards  to  such 
mixtures.  Both  provisions  are  intended 
to  indicate  that  mixtures  of  CESQC 
wastes  and  used  oil  are  subject  to  the 
used  oil  management  standards, 
notwithstanding  the  conditional 
exemption  of  small  quantity  generator 
wastes  from  regulation  as  a  hazardous 
waste.  The  history  of.  and  rationale  for. 
this  change  are  discussed  in  the 
recycled  used  oil  notice  in  the  Final 
Rule  section  of  today's  Federal  Register. 

D.  Reference  to  Used  Oil  Fuel 
Specification 

Today's  proposal  would  amend  40 
CFR  261.6(a)(3)(iv)(A)-{C)  to  reflect  the 
recodification  of  the  used  oil 
requirements  at  40  CFR  part  279.  The 
three  provisions  address  hazardous 
waste  fuel  produced  from,  or  oil 
reclaimed  from,  oil  bearing  hazardous 
wastes  from  petroleum  refining 
operations.  All  three  provisions 
incorrectly  reference  the  pre- 1992  used 
oil  fuel  specification  provision. 
§  266.40(e),  which  was  recodified  in 
1992  at  §  279.11.  These  provisions 
should  have  been  amended  in  1992. 


E.  Clarification  of  the  Recordkeeping 
Requirements  for  Marketers  of  On- 
Specification  Used  Oil 

Today's  proposal  would  amend  40 
CFR  279.74(b)  to  clarify  that  the 
marketer  who  first  claims  that  used  oil 
that  is  to  be  burned  for  energy  recovery 
meets  the  fuel  specification  (on- 
specification  used  oil)  must  only  keep  a 
record  of  a  shipment  of  used  oil  to  the 
facility  to  which  the  initial  marketer 
delivers  the  used  oil.  The  history  of.  and 
rationale  for.  this  change  are  discussed 
in  the  recycled  used  oil  notice  in  the 
Final  Rule  section  of  today's  Ft'<lfrHl 
Rpt;istpr 

1\  .  Keguldtor>  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

OMB  has  reviewed  this  rule  and  has 
determined  it  to  be  not  significant  under 
the  terms  of  the  Executive  Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
use.  601-602.  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  "small  entities".  If  a 
rulemaking  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  agencies  must  consider 
regulatory  alternatives  that  minimize 
economic  impact. 

EPA  believes  that  today's  proposal 
will  not  impact  any  small  entity  because 
it  does  not  impose  regulatory 
requirements  or  otherwise  substantively 
change  existing  requirements.  Today's 
proposal  eliminates  errors  and  clarifies 
ambiguities  in  the  used  oil  management 
standards  so  as  to  restore  the  Agency's 


Federal  Ref,ister    Voi    6i.  .\o.  87  -  VVedResad\     .May  6.  1998 /Proposed  Rules 


Z50U9 


intended  result.  Therefore,  i  certify 
pursuant  to  5  U.S.C.  601  et  seq.,  that 
this  rule  will  not  have  a  significant 
imjMct  on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  infonnation  collection  request  in 
a  proposed  or  final  rule.  This  proposal 
will  not  impose  any  new  information 
collection  requirements 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (I'MRA).  PL   104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates'  that  mav 
result  in  expenditures  to  State,  local. 
and  tribal  governments,  in  the  aggregate, 
or  to  the  pnvate  se<;;tor.  of  $100  million 
or  more  in  any  one  year  When  a  wntten 
statement  is  needed  for  anv  E?.\  rule, 
section  205  of  the  UMR^^  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  The  provisions  of  section 
205  do  not  applv  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
.\dmmistrator  publishes  with  the  final 
nile  an  explanation  why  that  alternative 
was  not  adopted  Before  EP.-\  establishes 
anv  regulatory  requirements  that  ma_\ 
significantly  or  uniquely  affeci  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  LTM{L'\  a  small 
goverrunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
rt?quirements. 

Today's  proposal  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector  because  it  does  not 
impose  regulatory  requirements  or 


otherwise  substantively  change  existing 
requirements  Today's  proposal  would 
eliminate  errors  and  clarifies 
ambiguities  m  the  used  oil  management 
standards  so  as  to  restore  the  Agency's 
intended  result.  Thus,  today's  projxisal 
is  not  subject  to  the  requirements  of 
sections  202  and  20,5  of  the  I'MRA. 
Similarly.  EPA  has  determined  that  this 
proposal  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

List  of  Subjects 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  279 

Conditionally  e.xernpt  small  quantity 
generator  (CESQG),  Hazardous  waste, 
Polvchlorinafed  biphenvls  (PCBs),  Solid 
waste,  Rec:ycling.  Response  to  releases, 
Used  oil.  Used  oil  specification. 

Dated:  April  20.  1998. 
Carol  M.  BroMmer, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  chapter  1  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIRCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authonty  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921- 
6927.  6930.  6934.  6935,  6937,  6938,  6939, 
and  6974. 

§261.5    [Amended] 

2.  Section  261. 5(j)  is  amended  by 
removing  both  phrases,  "if  it  is  destined 
to  be  burned  for  energy  recovery". 

§2616     [ArriencJetf] 

3.  In  ^  261  6  paragraphs  (a)(3)(iv)(A)- 
(C)  are  amended  by  revising  the 
reference  '266.40(e)  "  to  read  "279.11". 

PART  279— STANDARDS  FOR  THE 
MANAGEMENT  OF  USED  OIL 

4.  The  authority  citation  for  part  279 
continues  to  read  as  follows: 

.\uthority:  Sections  1006.  2002(a).  3001 
through  3007.  3010.  3014.  and  7004  of  the 
Solid  Waste  Disposal  Act.  as  amended  [42 
U.S.C.  6905.  6912(a).  6921  through  6927. 
6930.  6934.  and  6974):  and  Sections'^01(37) 
and  n4(c)  of  CERCLA  (42  U.S.Q  9601(37) 
and  9614(c)). 

5.  Section  279.10  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§279  10     Applicability. 


(i)  Used  oil  containing  PCBs.  Used  oil 
containing  PCBs  (as  defined  at  40  CFR 
761.3)  at  any  concentration  less  than  50 
ppm  is  subject  to  the  requirements  of 
this  Part.  Used  oil  subject  to  the 
requirements  of  this  Part  may  also  be 
subject  to  the  prohibitions  and 
requirements  found  at  40  CFR  Part  761, 
including  §  761.20(d)  and  (e).  Used  oil 
containing  PCBs  at  concentrations  of  50 
ppm  or  greater  is  not  subject  to  the 
reqtiirements  of  this  Part,  but  is  subject 
to  regulation  under  40  CFR  Part  761. 

6.  Section  279.22  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  279  22    U9»<3  04I  s\of9g: 

•         ft         «         ft         * 

(d)  Response  to  releases.  Upon 
detection  of  a  release  of  used  oil  to  the 
environment  that  is  not  subject  to  the 
requirements  of  Part  280,  Subpart  F  of 
this  chapter  and  which  has  occurred 
after  the  effective  date  of  the  recycled 
used  oil  management  program  in  efiecX 
in  the  State  in  which  the  release  is 
located,  a  generator  must  perform  the 
following  cleanup  steps: 

(1)  Stop  the  release; 

(2)  Contain  the  released  used  oil; 

(3)  Clean  up  and  manage  properly  the 
released  used  oil  and  other  materials: 
and 

(4)  If  necessary,  repair  or  replace  any 
leaking  used  oil  storage  containers  or 
tanks  prior  to  returning  them  to  service. 

7.  Section  279.45  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 


§279  45 
facilities. 


U9«d  on  storao«  at  transfer 


(h)  Response  to  releases.  Upon 
detection  of  a  release  of  used  oil  to  the 
environment  that  is  not  subject  to  the 
requirements  of  part  280,  subpart  F  of 
this  chapter  and  which  has  occurred 
after  the  effective  date  of  the  recycled 
used  oil  management  program  in  effect 
in  the  State  in  which  the  release  is 
located,  the  owner/operator  of  a  transfer 
facility  must  perform  the  following 
cleanup  steps: 

(1)  Stop  the  release; 

(2)  Contain  the  released  used  oil; 

(3)  Clean  up  and  manage  properly  the 
released  used  oil  and  other  materials; 
and 

(4)  If  necessary,  repair  or  replace  any 
leaking  used  oil  storage  containers  or 
tanks  prior  to  returning  them  to  service. 

8.  Section  279.54  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  279  54     Used  ois  management 

(g)  Response  to  releases.  Upon 
detection  of  a  release  of  used  oil  to  the 
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environment  that  is  not  subject  to  the 
requirements  of  part  280.  subpart  F  of 
this  chapter  and  which  has  occurred 
after  the  effective  date  of  the  recycled 
used  oil  management  program  in  effect 
in  the  State  in  which  the  release  is 
located,  an  owner/operator  must 
perform  the  following  cleanup  steps: 

(1)  Stop  the  release; 

(2)  Contain  the  released  used  oil; 

(3)  Clean  up  and  manage  properly  the 
released  used  oil  and  other  materials; 
and 

(4)  If  necessary,  repair  or  replace  any 
leaking  used  oil  storage  containers  or 
tanks  prior  to  returning  them  to  service. 
•        •         •         •         • 

9.  Section  279.64  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 


§279.6' 


'■  all  storage 


(g)  Response  to  releases.  Upon 
detection  of  a  release  of  used  oil  to  the 
environment  that  is  not  subject  to  the 
requirements  of  part  280,  subpart  F  of 
this  chapter  and  which  has  occurred 
after  the  effective  date  of  the  recycled 
used  oil  management  program  in  effect 
in  the  State  in  which  the  release  is 
located,  a  burner  must  perform  the 
following  cleanup  steps: 

(1)  Stop  the  release; 

(2)  Contain  the  released  used  oil; 

(3)  Clean  up  and  manage  properly  the 
released  used  oil  and  other  materials; 
and 

(4)  If  necessary,  repair  or  replace  any 
leaking  used  oil  storage  containers  or 
tanks  prior  to  returning  them  to  service. 

10.  Section  279.74  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§279.74     Tracking. 

*  *  •  •  * 

(b)  On-specification  used  oil  delivery. 
A  generator,  transporter,  processor/re- 
refiner.  or  burner  who  first  claims  that 
used  oil  that  is  to  be  burned  for  energy 
recovery  meets  the  fuel  specifications 
under  §  279.11  must  keep  a  record  of 
each  shipment  of  used  oil  to  the  facility 
to  which  it  delivers  the  used  oil. 
Records  for  each  shipment  must  include 
the  following  information: 

(1)  The  name  and  address  of  the 
facility  receiving  the  shipment; 

(2)  The  quantity  of  used  oil  fuel 
delivered; 

(3)  The  date  of  shipment  or  delivery; 
and 

(4)  A  cross-reference  to  the  record  of 
used  oil  analysis  or  other  information 
used  to  make  the  determination  that  the 
oil  meets  the  specification  as  required 
under8279,72(a). 

*  *  *  •  • 
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R:N     ■),.♦,   ■     AC 82 

t  i!>>nsinns  ..)'  t^e  Appltcation  Period 
'  :f  Te'Tip<,>rdry  Housing  Assistance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  the  Associate  Director/ 
Executive  Associate  Director  for 
Response  and  Recovery  to  extend 
beyond  the  standard  60-day  limit  the 
application  period  for  assistance 
provided  under  the  Disaster  Housing 
Program. 

DATES:  Comments  will  be  accepted  until 
July  6,  1998. 

ADDRESSES:  Please  send  comments  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (facsimile)  202- 
646—4536,  or  e:mail  rules@fema.gov. 

FOR  FURTHFR  INFORM  A  "iOM  COMTACT: 

Laur«n(  f    >      •         -;■      ...        »•  and 

Recovery  Directorate,  Federal 

Emergency  Management  Agency,  500  C 

Street  SW.,  Washington.  DC  20472, 

(202)  646-3642.  (facsimile)  202-646- 

27Tn 

5,,;'i-'.  r  MtN'AP'    sfORMA'.ON,  44  CFR 

ZUb.lOUuJ  currently  provides  that  the 
Regional  Director  may  grant  additional 
time  to  submit  applications  for 
temporary  housing  "in  order  to  achieve 
uniformity  of  application  periods  in 
contiguous  States"  (44  CFR  206.101 
(e)(1)).  There  are,  however,  other 
disaster-specific  circumstances  under 
which  an  extension  of  the  application 
period  would  be  appropriate,  including 
when  the  volume  of  anticipated 
applicants  in  a  catastrophic  disaster 
cannot  be  registered  within  60  days  or 
when  disaster-related  damage  may  not 
be  ascertained  sooner  than  60  days  from 
the  declaration  date.  This  proposed  rule 
would  provide  the  Associate  Director/ 
Executive  Associate  Director  with  the 
authority  to  extend  the  application 
period  for  disaster  housing  assistance 
when  circumstances  warrant  this 
measure  and.  thereby,  would  better 
serve  the  disaster-affected  public.  For 
consistency  of  implementation,  this  ad 
hoc  authority  will  be  given  to  the 
Associate  Director/Executive  Associate 
Director.  Response  and  Recovery 
Directoratp  at  FEM.\  Headauartprs. 

National  i  nv  Miiiiniriit.ii  I'imh  v    \ct. 

This  proposed  rule  would  be 
categorically  excluded  from  the 


requirements  of  44  CFR  Part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Fxp<  iiti\p  Order  12866    Ktn;uidlorv 
Planning  rfiid  Rpview 

This  proposed  rule  would  not  be  a 
significant  regulatory  action  within  the 
meaning  of  §  2(f)  of  E.O.  12866  of 
September  30,  1993,  58  FR  51735.  To 
the  extent  possible,  this  proposed  rule 
adheres  to  the  regulatory  principles  set 
forth  in  E.O.  12866  and  the  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  the  provisions  of  E.O. 
12866. 

Pd(HT-w()rk  Rpdurfion  Act. 

iiii-'>  pfupubei;  ."liid  would  not  contain 
a  collection  of  information  requirement 
as  described  in  section  3504(h)  of  the 

PapfnAork  Rrtdurtion  Art 

h  xtH  utive  { )r(lpr  1  261  2,  FMieralisin 

This  proposed  rule  would  not  involve 
any  policies  that  have  federalism 
implications  under  E.O.  12612, 
Federalism,  dated  October  26,  1987. 

h  xtt  utivp  ( Irtier  1  2''T"8.  (  !im!  lustu  p 
KflDriii 

; :  .b  proposed  rule  would  meet  the 
applicable  standards  of  §  2(b)(2)  of  E.O. 
127-'^ 

List  o(  Sul))jM  Is  in  44  CFR  Part  2(!6 

.^dniii; is'r  i:;\f  practice  ami 
procedure.  Disaster  assistance.  Housing. 

Accordingly.  FF'M A  proposes  to 
amend  44  CFR  ;>  •,'•  J'i*i  as  follows: 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOft  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23,  1988 

Subpart  D     Temporary  Housing 
Assistance 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority^  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C  5121  ef  seq.,  Reorganization  Plan  No. 
3  of  1978.  43  FR  41943.  3  CFR,  1978  Comp., 
p.  329;  E.O.  12127.  44  FP  1  j   ».',  3  CFR.  1979 
Comp,  p.  376;  E.O.  12;4v  44  FR  43239,  3 
CFR.  1979  Comp.,  p.  412;  and  E.O.  12673.  54 
FR  12571.  3  CFR,  1989  Comp.,  p.  214. 

Section  206.101(e)(1)  is  revised  to 
read  as  follows: 


§  206  1 ! 


temporary  housing  assistance 


(e)  Applications — (1)  Application 
period.  In  general,  applications  for 
disaster  housing  assistance  will  be  the 
60  days  following  the  date  an  incident 
is  declared  a  major  disaster  or  an 
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emerut'i'K.v  bv  the  Presideiil   The 
Mortgage  and  Rental  .Assistance 
appuc  atioii  period  will  be  a  B-riioiitri 
period  following  the  declaratnin    VVtu*n 
warranted  bv  disaster-specifii,. 
circumstances,  ttie  Associate  Director/ 
Executive  .Asscwnate  Director  may 
extend  the  application  periods  as 
appropriate  .'\pphcations  filed  after  the 
established  period  wili  not  be  processed 
unless  the  applican*  t  an  provide 
justification  for  tne  delav  in  appiving. 


Dated:  April  30. 1998. 
Lacy  E.  Suiter, 

Executive  Asbociatt  U:rfc:.,:.  Response  and 

Recovery 

(PR  Doc.  98-12006  Filed  S-5-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public,  ^4otlces  of  hearings  and  investigations. 
corDmrttee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  m  this 
section. 


DEPA^TMFNT  OF  AGRICULTURE 

Office  of  the  Secretary 

Determination  of  Total  Amount  and 
Quota  Period  for  Tariff-Rate  Quota  for 
Raw  Cane  Sugar 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
estalilishment  of  the  aggregate  quantity 
of  1,600.000  metric  tons,  raw  value,  of 
raw  cane  sugar  that  may  be  entered 
under  subheading  1701.11.10  during 
fiscal  year  (FY)  1998.  with  400,000 
metric  tons  subject  to  possible 
cancellation.  This  notice  does  not  affect 
the  previously  established  aggregate 
quantity  of  50.000  metric  tons  (raw 
value  basis)  for  certain  sugars,  syrups 
and  molasses  that  may  be  entered  under 
subheadings  1701.12.10.  1701.91.10. 
1701.99.10.  1702.90.10,  and  2106.90.44 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS)  during  FY  1998. 
EFFECTIVE  DATE:  May  6.  1998. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  the  Import  Policy  and 
Programs  Division  Director.  Foreign 
Agricultural  Service.  Room  5531.  South 
Building.  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hammond  (Division  Director, 
Import  Policies  and  Programs  Division). 
202-720-2916 

SUPPLEMENTARY  INFORMATION:  Paragraph 
(a)(i)  of  additional  U.S.  note  5  to  chapter 
17  of  the  HTS  provides,  in  pertinent 
part,  as  follows: 

The  aggregate  quantity  of  raw  cane 
sugar  entered,  or  withdrawn  from 
warehouse  for  consumption,  under 
subheading  1701.11.10.  during  any 
fiscal  year,  shall  not  exceed  in  the 
aggregate  an  amount  (expressed  in  terms 
of  raw  value),  not  less  than  1.117.195 
metric  tons,  as  shall  be  established  by 
the  Secretary  of  Agriculture  "    *    *.and 


the  aggregate  quantity  of  sugars,  syrups 
and  molasses  entered,  or  withdrawn 
from  warehouse  for  consumption,  under 
subheadings  1701.12.10.  1701.91.10. 
1701.99.10.  1702.90.10  and  2106.90.44. 
during  any  fiscal  year,  shall  not  exceed 
in  the  aggregate  an  amount  (expressed 
in  terms  of  raw  value),  not  less  than 
22.000  metric  tons,  as  shall  be 
established  by  the  Secretary.  With  either 
the  aggregate  quantity  for  raw  cane 
sugar  or  the  aggregate  quantity  for 
sugars,  syrups  and  molasses  other  than 
raw  cane  sugar,  the  Secretary  may 
reserve  a  quota  quantity  for  the 
importation  of  specialty  sugars  as 
defined  by  the  United  States  Trade 
Representative. 

These  provisions  of  paragraph  (a)(i)  of 
additional  U.S.  note  5  to  chapter  17  of 
the  HTS  authorize  the  Secretary  of 
Agriculture  to  establish  the  total 
amounts  (expressed  in  terms  of  raw 
value)  for  imports  of  raw  cane  sugar  and 
certain  other  sugars,  syrups,  and 
molasses  that  may  be  entered  under  the 
subheadings  of  the  HTS  subject  to  the 
lower  tier  of  duties  of  the  tariff-rate 
quotas  for  entry  during  the  fiscal  year 
beginning  October  1. 

The  Secretary  originally  established 
the  FY  1998  raw  sugar  TRQ  at  1.800.000 
metric  tons  raw  value.  Of  that  quantity, 
the  U.S.  Trade  Representative  allocated 
1.200.000  metric  tons  on  September  17. 
1997,  and  the  remaining  600.000  metric 
tons  was  held  in  reserve  for  the 
allocation  or  cancellation  of  200.000 
metric  tons  in  January.  March,  and  May. 
The  stocks-to-use  ratio  published  in  the 
January  1998  World  Agricultural  Supply 
and  Demand  Estimates  report  was  15.7 
percent.  Because  this  stocks-to-use  ratio 
is  greater  than  15.5  percent.  200,000 
metric  tons  of  the  reserved  quantity  for 
raw  cane  sugar  has  been  canceled.  The 
size  of  the  raw  cane  TRQ  is  now  being 
established  at  1.600,000  metric  tons.  Of 
that  quantity.  400.000  metric  tons  is 
being  held  in  reserve  for  the  allocation 
or  cancellation  of  200.000  metric  tons  in 
March  and  May. 

Notice 

Notice  is  hereby  given  that  I  have 
determined,  in  accordance  with 
paragraph  (a)  of  additional  U.S.  note  5 
to  chapter  17  of  the  HTS,  that  an 
aggregate  quantity  of  up  to  1.600,000 
metric  tons,  raw  value,  of  raw  cane 
sugar  described  in  subheading 
1701.11.10  of  the  HTS  may  be  entered 


or  withdrawn  from  warehouse  for 
consumption  during  the  period  from 
October  1.  1997.  through  September  30. 
1998.  Of  this  quantity,  1,200,000  metric 
tons  was  allocated  by  the  United  States 
Trade  Representative,  and  the  remaining 
400.000  metric  tons  will  be  held  in 
reserve. 

If  the  stocks-to-use  ratio  published  in 
the  March  1998  World  Agricultural 
Supply  and  Demand  Estimates 
(WASDE)  is  eoual  to.  or  less  than.  15.5 
percent  (rounded  to  the  nearest  tenth), 
an  additional  200,000  metric  tons  of  the 
reserved  quantity  for  raw  cane  sugar 
will  be  available  for  allocation.  If  the 
stocks-to-use  ratio  published  in  the 
March  1998  WASDE  is  greater  than  15.5 
percent,  200,000  metric  tons  of  the 
reserved  quantity  for  raw  cane  sugar 
will  automatically  be  canceled  without 
further  notice. 

If  the  stocks-to-use  ratio  published  in 
the  May  1998  WASDE  is  equal  to,  or 
less  than.  15.5  percent,  an  additional 
200.000  metric  tons  of  the  reserved 
quantity  for  raw  cane  sugar  will  be 
available  for  allocation.  If  the  stocks-to- 
use  ratio  published  in  the  May  1998 
WASDE  is  greater  than  15.5  percent. 
200.000  metric  tons  of  the  reserved 
quantity  for  raw  cane  sugar  will 
automatically  be  canceled  without 
further  notice. 

I  will  issue  Cfertificates  of  Quota 
Eligibility  (CQEs)  to  allow  the 
Philippines.  Brazil,  and  the  Dominican 
Republic  to  ship  up  to  25  percent  of 
each  country's  allocation  at  the  low-tier 
tariff  during  each  quarter  of  FY  1998. 
Australia.  Guatemala,  Argentina.  Peru, 
Panama.  El  Salvador,  Colombia,  South 
Africa,  and  Nicaragua  will  be  allowed  to 
ship  up  to  50  percent  of  their  initial 
allocations  in  the  first  six  months  of  FY 
1998.  Unentered  allocations,  during  any 
quarter  or  six  month  period,  may  be 
entered  in  any  subsequent  period.  For 
all  other  countries,  CQEs  corresponding 
to  each  country's  allocation  may  be 
entered  at  the  low-tier  tariff  at  any  time 
during  the  fiscal  year.  Should  country 
allocations  result  from  the  March,  and 
May  blocks,  they  may  be  entered 
subsequent  to  their  allocation  by  the 
United  States  Trade  Representative. 

Signed  at  Washington,  DC,  on  April  29, 
1998 

Don  Glickman. 
Secretary  of  Agriculture. 
IFR  Doc.  98-11994  Filed  5-5-98:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  CN-W-005) 

Advisory  Committee  on  Universal 
Cotton  Standards;  Meeting 

AGENCY:  .^j^ncultural  Marl>,eting  Service, 
rSDA 

ACTION:  .Notice  of  meeting. 

summary:  In  accordance  with  the 
Ff'dera!  Advisory  Committee  Act,  as 

amended,  the  .^gncullurai  Marketing 
Service  (AMS)  announces  a  forthcoming 
meeting  of  the  Advisory  Committee  on 
Universal  Cotton  Standards 

DATES:  June  11,  1998.  at  9  00  a.m.  to 
5:00  p.m.  and  on  June  12,  1998,  at  9:00 
am   until  the  review-  is  complete 

PUkCE:  lune  11,  Peabody  Hotel.  149 
Union  Avenue,  Memphis.  Tennessee 
38103.  Phone  (901)  529-^000. 

June  12  at  USDA,  Agricultural 
Marketing  Service.  Cotton  Programs 
offices  at  3275  Appling  Road.  Memphis, 
Tennessee  38133  Phone  (901) 384- 
3000  The  meeting  is  open  to  the  public. 

FOR  FURTHER  INFORMATION,  CONTACT:  Don 
West,  Standardization  and  Quality 
A.s.surance  Branch.  Cotton  Programs. 
A.MS,  USDA.  3275  Appling  Road. 
Memphis,  Tennessee  38133;  Phone: 
(901)  384-3015 

SUPPLEMENTARY  INFORMATION:  The 
committee  includes  representatives  of 

all  segments  of  the  US.  cotton  industry 
and  the  twenty-one  overseas 
asso<:ialions  that  are  signatories  to  the 
Universal  Cotton  Standards  .Agreement 
which  IS  authorized  under  the  I'nited 
.States  Cotton  Standards  Act  (US  C.  51- 
B5j  The  purpose  of  the  meeting  is:  (1) 
to  rt«:.ommend  to  the  Secretary  of 
.'\gnc:ulture  any  changes  considered 
necessary  to  the  Universal  Standards; 
and  (2)  to  review  freshly  prepared  sets 
of  Universal  Cotton  Standards  for 
conformity  with  existing  standards. 

The  meeting  is  open  to  the  public. 
Written  comments  mav  be  submitted  in 
ad\  ance  or  following  the  meeting  to  Mr 
West.  Notice  of  this  meeting  is  provided 
in  accordance  with  section  10(a)(2}  of 
the  Federal  .'\dvisorv  Committee  Act 
(Public  Law  No.  92-463). 

Dated   April  15,  1998. 
.Mary  E.  .\tienza, 

r>fputy  Administrator.  Cotton  Program. 
:FK  Doc.  98-11993  Filed  5-5-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Province  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SU*«yiARY:  The  California  Coast  Province 
Advisory  Committee  (PACi  will  meet  on 
May  28  and  29.  1998.  at  the  Mateel 
Community  Center  in  Redway,  CA.  The 
meeting  will  be  held  from  8:30  a.m  to 
500  p  m   Mav  28  and  8  30  am  to  4:30 
p.m  May  29,  The  Mateel  Community 
Center  is  located  at  59  Rusk  Lane  in 
Redwav  Agenda  items  to  be  covered 
include:  (1)  Subcommittee  meetings,  (2) 
Coho  Subcommittee  report  and 
recommendations.  (3)  Recreation/ 
tourism  Subcommittee  report  and 
recommendations;  (4)  P.^C/SQ^RT 
Subcommittee  report;  (5)  3  P.^C  meeting 
follow-up;  (6)  Monitoring  Subcommittee 
report  and  recommendations,  (7) 
Presentation  on  15%  retention 
guidelines.  (81  Woric  on  the  Ground 
Sub<,ommittee  report  and 
recommendations;  (9)  Public/Private/ 
Tnbal  Partnership  Opp)ortunities 
Sub<:ommittee  report  and 
recommendations;  (10)  Presentation  on 
Forest  Service  roads  policy;  and  (11) 
Open  public  forum,  .^ll  California  Coast 
Province  Advisorv  Committee  meetings 
are  open  to  the  public  Interested 
citizens  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm,  USDA,  Forest 
Supervisory.  Mendocino  National 
Forest,  825  N  Humboldt  Avenue, 
Willows.  CA,  95988.  (530)  934-3316  or 
Phebe  Brown,  Province  Coordinator, 
USDA,  Mendocino  National  Forest,  825 
N   Humboldt  .Avenue,  Willows.  CA. 
95988, (530)  934-3116. 

Dated  ,*ipr:l  28,  1998, 
Daniel  K  Chisholm. 
Forest  Supervisor 
IFR  Doc  98-1 1 939  Filed  5-S-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  t-he  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  infonnation  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  I'  S  C  Chapter  35). 


Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Atlantic  Bluefin  Tuna 
Mandatory  Catch  Reporting. 

Agency  Form  Number:  None, 

OMB  Approval  Number:  0648-0328 
and  merges  0648-0339  and  0648-0238, 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  723  hours. 

.^vg.  Hours  Per  Response:  Ranges 
between  5  and  10  minutes  depending  on 
the  rep>orting  requirement. 

Number  of  Respondents:  7,735. 

Needs  and  Uses:  The  purpose  of  this 
collection  of  information  is  to  comply 
with  the  United  States'  obligations 
under  the  Atlantic  Tunas  Convention 
Act  of  1975.  As  a  member  nation  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas,  the  U.S. 
is  required  to  take  p>art  in  the  collection 
of  biological  statistics  for  research 
purposes.  The  information  collection  for 
the  mandatory  catch  reporting  program 
i()f>48-0328)  would  be  extended  to 
include  the  reporting  of  trophy-size 
Atlantic  bluefin  tuna  throughout  the 
recreational  fishery  (currently  cleared 
under  0648-0239).  In  addition,  the 
North  Carolina  catch  card  program 
currently  cleared  under  0648-0339 
would  be  merged  into  this  collection. 
Anglers  reporting  under  the  North 
Carolina  program  will  be  exempt  from 
the  normal  call-in-requirements.  The 
angler  reports  provides  essential 
information  for  management  of  the 
fishery  and  ensures  that  the  U.S. 
complies  with  its  international 
obhgations. 

Affected  Public:  Individuals. 

Respondent's  Obligation: MandatOTy. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Conmierce, 
Room  5327,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  D.C. 
20230. 

Dated:  April  30, 1998, 
Linda  Engelnwier, 

Departmental  Forms  Clearance  Officer 
(FR  Doc.  98-11998  Filed  S-5-98;  8:45  am) 
BJLLING  COOE  Mieua~»> 
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(HPARTMFN'  OF  COMMERCE 
SuDfT^issti'-fi  *i"!f  ',  )MM  Me-,  t'w 

Comme' '  tt"Ow»>s' 

The  Department  of  Commerce  (tXX)) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Recovery  and  Implaotation  of 
Archival  Tags. 
Agency  Form  Number:  N/A. 
OMB  Approval  Number:  0648-0338. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  14  hours. 

i4vg.  Hours  Per  Response:  1.5  hours 
for  implantation  of  tags  and  30  minutes 
for  report  on  recovery  of  a  tag. 

Number  of  Respondents:  18. 

Needs  and  Uses:  To  investigate  the 
migratory  patterns  of  Atlantic  bluefm 
tuna,  a  program  has  been  undertaken  to 
implant  archival  tags  in  selected  tuna. 
Under  a  scientific  research  exemption, 
any  person  may  catch,  possess,  retain, 
and  land  any  regulated  species  in  which 
an  archival  tag  has  been  affixed  or 
implanted,  provided  that  the  person 
immediately  reports  the  landing  of  such 
fish.  In  addition,  any  person  affixing  or 
implanting  an  archival  tag  into  a 
regulated  species  is  required  to  provide 
written  notification  to  the  National 
Marine  Fisheries  Service  in  advance  of 
commencing  the  activity,  and  upon 
completion  of  the  activity,  must  provide 
a  written  report. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce. 
Room  5327.  14th  and  Constitution 
Avenue.  N.W  .  Washington.  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  725  17th  Street.  N.W.. 
Washington.  DC.  20230. 


Dated:  Apnl  30.  1998. 
Linda  Engelmsier. 

Departmental  Forms  Oearance  Officer.  Office 

of  Management  and  Organization. 

IFR  Doc  9ft-11999  Filed  5-5-98;  8:45  am) 
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DFPARTMENT  OF  COMMERCE 

Bu^wau  of  the  Census 

C.enenc  Clearance  for  Customer 
Satisfaction  Surveys 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  6.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327,  14th  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Joanne  Dickinson.  U.S. 
Bureau  of  the  Census.  Room  3019-3. 
Washington,  DC  20233-0800.  and  301- 
457-4081. 
SUPPLEMFS^icv  INFORMATION: 

I.  Abstract 

The  Census  Bureau  is  requesting  an 
extension  of  the  generic  clearance  to 
conduct  customer  satisfaction  research 
surveys  which  may  be  in  the  form  of 
mailed  or  electronic  questionnaires  and/ 
or  focus  groups  or  personal  interviews. 

The  Census  Bureau  has  ranked  a 
customer  focused  environment  as  one  of 
its  most  important  strategic  planning 
objectives.  The  Bureau  routinely  needs 
to  collect  and  analyze  customer 
feedback  about  its  products  and  services 
to  better  align  them  to  its  customers' 
needs  and  preferences.  Several  products 
and  distribution  channels  have  been 
designed/redesigned  based  on  feedback 
from  its  various  customer  satisfaction 
research  efforts. 

Each  research  design  is  reviewed  for 
content,  utility,  and  user-friendliness  by 
a  variety  of  appropriate  staff  (including 
research  design  and  subiect-matter 


specialists).  The  concept  and  design  are 
tested  by  internal  staff  and  a  select 
sample  of  respondents  to  confirm  its 
appropriateness,  user-friendliness    uni 
to  estimate  burden  (including  Injurs  uid 
cost)  of  the  proposed  collection  of 
information.  Collection  techniques  are 
discussed  and  included  in  the  research 
concept  design  discussions  to  define  the 
most  time-,  cost -efficient  and  accurate 
collection  media. 

The  clearance  operates  in  the 
following  manner:  a  block  of  hours  is 
reserved  at  the  beginning  of  each  year, 
and  the  particular  activities  that  will  be 
conducted  under  the  clearance  axe  not 
specified  in  advance.  The  Census 
Bureau  provides  information  to  OMB 
about  the  specific  activities  on  a  flow 
basis  throughout  the  year.  OMB  is 
notified  of  each  activity  in  a  letter  that 
gives  specific  details  about  the  activity, 
rather  than  by  means  of  individual 
clearance  packages.  At  the  end  of  each 
year,  a  report  is  submitted  to  OMB  that 
summarizes  the  number  of  hours  used 
as  well  as  the  nature  and  results  of  the 
activities  completed  under  the 
clearance. 

Some  modifications  of  the  clearance 
from  previous  years  are  planned.  The 
number  of  hours  is  expanded  from  3,500 
per  year  to  3.750  to  allow  for  larger- 
scale  research  efforts  with  increased 
analytical  power.  In  addition,  incentives 
as  a  survey  procedure  may  also  be  the 
subject  of  research  ynder  the  clearance. 

II,  Methini  of  ( ,<)lle<  tion 

This  research  may  be  in  the  form  of 
mailed  or  electronic  questionnaires  and/ 
or  focus  groups  or  personaf  interviews. 

III.  Data 

OMB  Number:  0607-0760. 

Fonn  Number:  Various. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households.  State  or  local  governments, 
farms,  businesses  or  other  for-profit 
organizations.  Federal  agencies  or 
employees.  Non-profit  institutions. 
Small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
45,000. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,750  hours. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  respondents,  except  for  their 
time  to  answer  the  questions  posed. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Executive  Order 
12862 

1\     Kttjufsl  lor  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
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is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  ttie  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collet;tion  of  information;  (  c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technologv 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  30, 1998. 
Linda  Engelmeier. 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc  98-12000  Filed  5-5-98:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Intormation  Systems  Technical 
Advisory  Committee;  Notice  of  Closed 
Meeting 

A  meeting  of  the  Information  System 
Technical  Advisory  Committee  (ISTAC) 
will  be  held  May  21.  1998,  9:00  a.m.,  in 
the  Herbert  C,  Hoover  Building,  Room 
1617M-2,  14th  Street  between 
Pennsylvania  Avenue  and  Constitution 
Avenue,  NW,  Washington,  DC.  The 
ISTAC  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  information 
systems  equipment  and  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
order  12958,  dealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  October  3,  1997, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof  dealing  with  the  classified 
materials  Usted  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  10(a)(3),  of  the 


Federal  Advisory  Committef  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  wiii  be  open  to  the  public. 

A  copy  of  the  Notice  of  cJetermination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230  For  further  information, 
contact  Lee  .^nn  Carpenter  on  (202) 
482-2583. 

Dated  April  30,  1998. 
Lee  Ann  Carpenter, 

Director.  Technical  Advisory  Committee  Unit. 
!FR  Doc  98-12008  Filed  5-5-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub 
L.  89-651;  80  Stat,  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  anc 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  .Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  98-022.  Applicant: 
Texas  A&M  University.  Plant  Genome 
Mapping  Laboratory.  Heep  Center  for 
SCSC,  Room  610.  College  Station,  TX 
77843-2474  Instrument:  Robot,  Model 
X8000.  Manufacturer.  Genetix  Ltd., 
United  Kingdom  Intended  L/se;  The 
instrument  is  intended  to  be  used  for 
studies  of  recombinant  bacteria 
containing  cloned  DNA  inserts  from 
flowering  plants  (for  example  cotton, 
sorghum  or  rice)  or  other  non-infectious 
sources.  Exi>eriments  will  be  conducted 
which  involve  the  identification  of 
specific  bacterial  clones  that  contain 
DNA  which  corresponds  to  particular 
genes  or  related  DNA  elements 
previously  assigned  to  a  "map  position" 
along  the  chromosomes  of  the  source 
organism  (flowering  plant).  In  addition, 
the  instrument  will  be  used  for 


educational  purposes  in  the  courses:  (a) 
GENE  485;  Undergraduate  Research,  (b) 
GENE  691:  Postgraduate  Research  and 
(C)  GENE  654:  Analysis  of  Complex 
Genomes.  Application  accepted  by 
Commissioner  of  Customs:  April  20, 
1998. 

Docket  Number:  98-023.  Applicant: 
University  of  Iowa,  Department  of 
Ophthalmologv,  200  Hawkins  Drive, 
11190E  PFP,  Iowa  City,  L\  52242. 
Instrument:  Electron  Microscope,  Model 
JEM-1220.  Manufacturer:  JEOL,  Ltd., 
Japan.  Intended  Use:  The  instrument  is 
intended  to  be  used  for  studies  of  ocular 
tissues  and  cells  from  humans  and 
animals  to  determine  the  extent  of  and 
to  quantitate,  pathological  changes  in 
ocular  tissues  of  human  donors  afflicted 
with  age-related  macular  degeneration 
and  animal  models  of  this  disease. 
Application  accepted  by  Commissioner 
of  Customs:  April  21.  1998. 
Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc  98-12046  Filed  5-5-98;  8:45  am) 
BIUJNG  CODE  361»-Oe-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ana  Atmospneric 
Administration 

[l,D   041698A1 

Small  Takes  of  Ma^tne  Mammals 
Incidental  to  Specifiec  Activt'es, 
Otishore  Seismic  Activities   -"  f^e 
Beaufort  Sea 

AGBitCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  appHcation 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
•:  .!:i  the  BP  Exploration  (Alaska),  900 
East  Benson  Boulevard,  Anchorage,  AK 
99519  (BPXA)  for  a  renewal  of  an 
authorization  to  take  small  numbers  of 
marine  mammals  by  harassment 
incidental  to  conducting  seismic 
surveys  in  the  Beaufort  Sea  in  state  and 
Federal  waters.  Under  the  Marine 
Mammal  Protection  Act  (MMPA),  NMFS 
is  requesting  comments  on  its  proposal 
to  authorize  BPXA  to  incidentally  take, 
by  harassment,  small  numbers  of 
bowhead  whales  and  other  marine 
mammals  in  the  above  mentioned  areas 
during  the  open  water  p)eriod  of  1998. 
DATES:  Comments  and  information  must 
be  rf*ceived  no  later  than  June  5.  1998. 
ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 


J  ".OH. 
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Michael  Payne.  Chief.  Marine  Mammal 
Division.  Office  of  Protected  Resources. 
NMFS.  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3225.  A  copy  of  the 
application,  a  1996  environmental 
assessment  (EA).  the  1997  informal 
section  7  consultation.  BPXA's  1997  90- 
day  Report,  and  a  list  of  references  used 
in  this  document  may  be  obtained  by 
writing  to  this  address  or  by  telephoning 
one  of  the  contacts  listed  here. 
FO«  FURTHER  INFORKUTION  CONTACT: 
Kenneth  R.  HoUingshead.  (301)  713- 
205,-;,  Brad  Smith.  (907)  271-5006. 
SUPPLEMEMTARY  INFORMATION: 
li.il  kground 

Section  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  ef  seq)  directs 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or.  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  fortn. 

On  April  10.  1996  (61  FR  15884). 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  under  section 
101(a)(5)(D)  of  the  MMPA  for  activities 
in  Arciic  waters.  For  additional 
information  on  the  procedures  to  be 
followed  for  this  authorization,  please 
refer  to  that  document 


Summary  ot  ktii.-^i 

On  March  26.  1998.  NMFS  rec:eived 
an  application  from  BPXA  requesting  a 
1-year  renewal  of  its  authorization  for 
the  harassment  of  small  numbers  of 
several  species  of  manne  mammals 
incidental  to  conducting  seismic 
surveys  during  the  open  water  season  in 
the  Beaufort  Sea  between  Harrison  Bay 
and  Camden  Bay/Flaxman  Island.  AK. 
Weather  permitting,  the  survey  is 
expected  to  take  place  between 
approximately  luly  1  and  Oclober  20. 
1998.  A  detailed  description  of  the  work 
proposed  for  1998  is  contained  in  the 


application  (BPXA.  1998)  and  is 
available  upon  request  (see  addresses 

lU's.  ■  iith'Hi  >)(  Hrfhitat  and  Mannf 
.MdJinii,!:    \tU'<  U'll  t)v  thf  .\(tivitv 

A  detailed  description  of  the  Beaufort 
Sea  ecosystem  and  its  associated  marine 
mammals  can  be  found  in  the  EA 
prepared  for  this  authorization  (BPXA, 
1996b)  or  in  other  documents  (Minerals 
Management  Service  (MMS).  1992. 
1996).  This  information  is  incorporated 
by  reference  and  need  not  be  repeated 
here.  A  copy  of  the  EA  is  available  upon 
request  (see  ADORESsesi 

Marine  Mammals 

The  Beauforl/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals, 
including  bowhead  whales  [Balaena 
mystjcetus],  gray  whales  [Eschnchtius 
robustus],  belultha  [Delphinapterus 
leucas],  ringed  seals  (Phoca  hispida). 
spotted  seals  (Phoca  largha]  and 
bearded  seals  {Engnathus  barbatus). 
Descriptions  of  the  biology  and 
distribution  of  these  sf>ecie8  and  of 
others  can  be  found  in  several  other 
documents  (BPXA.  1996b.  1998;  Lentfer. 
1988;  MMS.  1992,  1996:  Small  and 
DeMaster.  1995;  Hill  et  al..  1997).  Please 
refer  to  those  documents  for  information 
on  these  species. 

Potential  FFTpi  ts  of  'i«>iHn)ii   Siirvpvs  on 
Mann**  Vlrfiniiidis 

Disturbance  by  seismic  noise  is  the 
principal  means  of  taking  by  this 
activity.  Support  vessels  and  aircraft 
will  provide  a  secondary  source  tif 
noise.  The  physical  presence  of  vessels 
and  aircraft  could  also  lead  to  non- 
acoustic  effects  involving  visual  or  other 
cues. 

Seismic  surveys  are  used  to  obtain 
data  about  formations  several  thousands 
of  feet  deep.  The  proposed  seismic 
operation  is  an  ocean  bottom  cable 
(OBC)  survey  OBC  surveys  involve 
dropping  cables  from  a  ship  to  the  ocean 
bottom,  forming  a  patch  consisting  of  6 
cables  5.9  kilometers  (km)  (3.7  mi)  long. 
separated  660  m  (2.165  ft)  from  each 
other  Sensors  (hydrophones)  are 
attached  to  the  cables.  These 
hydrophones  are  used  to  detect  seismic 
energy  reflected  back  from  underground 
rock  strata.  The  original  source  of  this 
energy  is  a  submerged  acoustic  source, 
called  a  seismic  airgun  array,  that 
releases  compressed  air  into  the  water, 
creating  an  acoustical  energy  pulse  that 
is  directed  downward  toward  the 
seabed.  Normally,  27  seismic  lines  are 
run  for  each  patch,  covering  an  area  7  3 
km  by  8.6  km  (4.5  mi  by  5.3  mi), 
centered  over  the  patch. 

After  sufficient  data  have  been 
recorded  to  allow  acciirate  mapping  of 


the  rock  strata,  the  cable  is  lifted  onto 
the  deck  of  a  cable-retrieval  vessel, 
moved  to  a  new  location  (ranging  from 
several  hundred  to  a  few  thousand  feet 
away),  and  placed  onto  the  seabed 
again.  For  a  more  detailed  description  of 
the  seismic  operation,  including  the 
sizes  of  the  various  airguns.  and  for 
numbers  of  vessels  planned  for  this 
survey,  please  refer  to  the  application 
(BPXA.  1998). 

Depending  upon  ambient  conditions 
and  the  sensitivity  of  the  receptor, 
underwater  sounds  produced  by  open 
water  seismic  operations  may  be 
detectable  a  substantial  distance  away 
from  the  activity.  Any  sound  that  is 
detectable  is  (at  least  in  theory)  capable 
of  eliciting  a  distujt)ance  reaction  by  a 
marine  mammal  or  of  masking  a  signal 
of  comparable  frequency  (BPXA.  1998). 
An  incidental  harassment  take  is 
presumed  to  occur  when  marine 
mammals  in  the  vicinity  of  the  seismic 
source,  the  seismic  vessel,  other  vessels, 
or  aircraft  react  to  the  generated  sounds 
or  to  visual  cues. 

Seismic  pulses  are  known  to  cause 
bowhead  whales  to  behaviorally 
respond  within  a  distance  of  several 
kilometers  (Richardson  et  al..  1995). 
Although  some  limited  masking  of  low- 
frequency  sounds  (e.g..  whale  calls)  is  a 
possibility,  the  intermittent  nature  of 
seismic  source  pulses  (1  second  in 
duration  every  6  to  12  seconds)  will 
limit  the  extent  of  masking  Bowhead 
whales  are  known  to  continue  calling  in 
the  presence  of  seismic  survey  sounds, 
and  their  calls  can  be  heard  between 
seismic  pulses  (Richardson  etal,  1986). 
Masking  effects  are  expected  to  be 
absent  in  the  case  of  belukhas.  given 
that  sounds  important  to  them  are 
predominantly  at  much  higher 
frequencies  than  are  airgun  sounds 
(BPXA.  1998). 

Hearing  damage  is  not  expected  to 
occur  during  the  project.  It  is  not  known 
whether  a  marine  mammal  very  close  to 
an  airgun  array  would  be  at  risk  of 
temporary  or  permanent  hearing 
impairment,  but  temporary  threshold 
shift  is  a  theoretical  possibility  for 
animals  within  a  few  hundred  meters 
(Richardson  et  al.,  1995)  of  the  source. 
However,  planned  monitoring  and 
mitigation  measures  (described  later  in 
this  docimient)  are  designed  to  detect 
marine  mammals  occurring  near  the 
array  and  to  avoid  exposing  them  to 
sound  pulses  that  have  any  possibility 
of  causing  hearing  damage. 

When  the  received  levels  of  noise 
exceed  some  behavioral  reaction 
threshold,  cetaceans  will  show 
disturbance  reactions  (BPXA.  1998).  The 
levels,  frequencies,  and  types  of  noise 
that  will  elicit  a  response  vary  between 
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and  within  species,  individuals, 
locations,  and  seasons.  Behavioral 
changes  may  be  subtle  alterations  in 
surface,  respiration,  and  dive  cycles. 
More  conspicjous  responses  include 
changes  in  activity  or  aerial  displays, 
movement  away  from  the  sound  source, 
or  complete  avoidance  of  the  area.  The 
reaction  threshold  and  degree  of 
response  are  related  to  the  activity  of  the 
animal  at  the  time  of  the  disturbance. 
Whales  engaged  in  active  behaviors, 
such  as  feeding,  socializing,  or  mating, 
are  less  likely  than  resting  animals  to 
show  overt  behavioral  reactions,  unless 
the  disturbance  is  directly  threatening 
(BPXA,  1998). 

Bowhead  Whales 

Various  studies  (Reeves  et  al..  1984, 
Fraker  et  al..  1985,  Richardson  et  al., 
1986.  Ljungblad  et  al.,  1988)  have 
reported  that,  when  an  operating 
seismic  vessel  approaches  within  a  few 
kilometers,  most  bowhead  whales 
exhibit  strong  avoidance  behavior  and 
changes  in  surfacing,  respiration,  and 
dive  cycles.  Bowheads  exposed  to 
seismic  pulses  from  vessels  more  than 
7.5  km  (4.5  mi)  away  rarely  showed 
observable  avoidance  of  the  vessel,  but 
their  surface,  respiration,  and  dive 
cycles  appeared  altered  in  a  manner 
similar  to  that  observed  in  whales 
exposed  at  a  closer  distance  (BPXA. 
1996a.  1996b.  1998). 

Within  a  6-99  km  (3.7-60  mi)  range, 
it  has  not  been  possible  to  determine  a 
specific  distance  at  which  subtle 
behavioral  changes  no  longer  occur 
(Richardson  and  Malme,  1993),  given 
the  high  variability  observed  in 
bowhead  whale  behavior  (BPX.^,  1996a, 
1996b).  Analysis  of  the  results  from 
BPXA's  1996  seismic  monitoring 
program  does  not  provide  conclusive 
evidence  about  the  radius  of  avoidance 
of  bowheads  to  the  seismic  program. 
The  peak  number  of  bowhead  sightings 
was  10-20  km  (6.2-12.3  mi)  from  shore 
during  no-seismic  periods  and  20-30 
km  (12.3-18.6  mi)  from  shore  during 
periods  that  may  have  been  influenced 
by  seismic  noise.  This  difference  was 
not  statistically  significant,  but  the  low 
numbers  of  sightings  preclude 
meaningful  interpretation  (BPXA,  1998). 

Inupiat  whalers  believe  that  migrating 
bowheads  are  sometimes  displaced  at 
distances  considerably  greater  than  6  to 
8  km  (3.7  to  5.0  mi)(R'exford,  1996). 
Scientific  studies  done  to  date  have 
limitations  as  discussed  in  part  by 
Moore  and  Clark  (1992)  and  MMS 
(1996).  It  is  possible  that,  when 
additional  data  are  available,  it  will  be 
demonstrated  that  bowheads  sometimes 
do  avoid  .seismic  vessels  at  distances 
beyond  6  to  8  km  (3.7  to  5.0  mi).  Also. 


whalers  have  mentioned  that  bowheads 
sometimes  seem  more  "skittish"  and 
more  difficult  to  approach  when  seismic 
exploration  is  underway  in  the  area. 
This  "skittish"  behavior  may  be  related 
to  the  observed  subtle  changes  in  the 
behavior  of  bowheads  exposed  to 
seismic  pulses  from  distant  seismic 
vessels  (Richardson  et  al.,  1986). 

Gray  Whales 

The  reactions  of  gray  whales  to 
seismic  pulses  are  similar  to  those  of 
bowheads.  Migrating  gray  whales  along 
the  California  coast  were  noted  to  slow 
their  speed  of  swimming,  turn  away 
from  seismic  noise  sources,  and  increase 
their  respiration  rates.  Malme  et  al. 
(1983, 1984.  1988)  concluded  that 
approximately  50  percent  showed 
avoidance  when  the  average  received 
pulse  level  was  170  dB  (re  1  jiPa  @  1  m). 
By  some  behavioral  measures,  clear 
effects  were  evident  at  average  pulse 
levels  of  160+dB;  less  consistent  results 
were  suspected  at  levels  of  140-160  dB. 

Belukha 

The  belukha  is  the  only  species  of 
toothed  whale  (Odontoceti)  expected  to 
be  encountered  in  the  Beaufort  Sea. 
Because  their  hearing  threshold  at 
frequencies  below  100  Hz  (where  most 
of  the  energy  from  airgun  arrays  is 
concentrated)  is  poor  (125  dB  re  1  jiPa 
@  1  m)  or  more  depending  upon 
frequency  (Johnson  et  al.,  1989; 
Richardson  et  al.,  1991,  1995),  belukha 
are  not  predicted  to  be  strongly 
influenced  by  seismic  noise.  However, 
because  of  the  high  source  levels  of 
seismic  pulses,  airgun  sounds  may  be 
audible  to  belukha  at  distances  of  100 
km  (Richardson  and  Wursig.  1997).  The 
reaction  distance  for  belukha,  although 
presently  unknown,  is  expected  to  be 
less  than  that  for  bowheads,  given  the 
presumed  poorer  sensitivity  of  belukhas 
than  that  of  bowheads  for  low-frequency 
sounds  (BPXA,  1998). 

Ringed,  Largha  and  Bearded  Seals 

No  detailed  studies  of  reactions  by 
seals  to  noise  from  open  water  seismic 
exploration  have  been  published 
(Richardson  etal..  1995)  However, 
there  are  some  data  on  the  reactions  of 
seals  to  various  types  of  impulsive 
sounds  (I  Parsons  as  quoted  in  Greene, 
et  al.  1985;  Anon..  1975;  Mate  and 
Harvey,  1985).  These  studies  indicate 
that  ice  seals  typically  either  tolerate  or 
habituate  to  seismic  noise  produced 
from  open  water  sources. 

Underwater  audiograms  have  been 
obtained  using  behavioral  methods  for 
three  species  of  phocinid  seals,  ringed, 
harbor,  and  harp  seals  (Pagophilus 
groenlandicus).  These  audiograms  were 


reviewed  in  Richardson  et  al.  (1995). 
Below  30-50  kHz,  the  hearing  threshold 
of  phocinids  is  essentially  flat  down  to 
at  least  1  kHz  and  ranges  between  60 
and  85  dB  (re  1  ^Pa  @  1  m).  There  are 
few  data  on  hearing  sensitivity  of 
phocinid  seals  below  l  kHz.  NMFS 
considers  harbor  seals  to  have  a  hearing 
threshold  of  70-85  dB  at  1  kHz  (60  FR 
53753.  October  17,  1995).  and  recent 
measurements  for  a  harbor  seal  indicate 
that,  below  1  kHz,  its  thresholds 
deteriorate  gradually  to  97  dB  (re  1  jiPa 
@  1  m)  at  100  Hz  (Kastak  and 
Schusterman,  19958,  b). 

Because  no  studies  to  date  have 
focused  on  pinniped  reaction  to 
underwater  noise  from  pulsed,  seismic 
arrays  in  open  water  (Richardson  et  al., 
1991, 1995).  as  opposed  to  in-air 
exposure  to  continuous  noise, 
substantive  conclusions  are  not  possible 
at  this  time.  However,  assuming  a  sound 
pressure  level  of  80-100  dB  over  its 
threshold  is  needed  in  order  to  cause 
annoyance  and  130  dB  for  injury  (pain), 
as  is  the  current  thought  based  upon 
human  studies  (Advanced  Research 
Projects  Agency  and  NMFS.  1995),  it 
appears  unlikely  that  pinnipeds  would 
be  harassed  or  injured  by  low  frequency 
sounds  from  a  seismic  source  unless 
they  were  within  close  proximity  of  the 
array.  For  permanent  injury,  pinnipeds 
would  likely  need  to  remain  in  the  high- 
noise  field  for  extended  pieriods  of  time. 
Existing  evidence  also  suggests  that, 
while  they  may  be  capable  of  hearing 
sounds  from  seismic  arrays,  seals  appear 
to  tolerate  intense  pulsatile  sounds 
without  known  effect  once  they  learn 
that  there  is  no  danger  associated  with 
the  noise  (see.  for  example,  NMFS/ 
Washington  Department  of  Wildlife. 
1995).  In  addition,  they  will  apparently 
not  abandon  feeding  or  breeding  areas 
due  to  exposure  to  these  noise  sources 
(Richardson  et  al..  1991)  and  may 
habituate  to  certain  noises  over  time. 
Since  seismic  work  is  fairly  common  in 
Beaufort  Sea  waters,  pinnipeds  have 
been  previously  exposed  to  seismic 
noise  and  may  not  react  to  it  after  initial 
exposure 

Other  Effects 

For  a  discussion  on  the  anticipated 
effects  of  ships,  boats,  aircraft,  and 
smaller  acoustic  devices,  such  as  single 
airgims.  sparkers,  sub-bottom  profilers, 
side-scan  sonar,  and  bathymetric 
sounders,  on  marine  mammals  and  their 
food  sources,  please  refer  to  the 
application  (BPXA,  1998).  Information 
on  these  effects  is  incorporated  in  this 
document  by  reference  (see  BPXA, 
1998).  Numbers  of  Marine  Mammals 
Expected  to  be  Taken 
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BPXA  estimates  that  the  following  subject  to  Level  B  harassment,  as 

numbers  of  marine  mammals  may  be  defined  in  50  CFR  216.3: 


Bowhead  ... 
Gray  wtiale  ... 

Belukha  

Ringed  seal  .. 
Spotted  seal  . 
Bearded  seal 


Speaes 


Population  size 


Harassmen!  takes  m 
1998 


8.000 

23.000 

41.610  

1-1.5  minion  

>200.000 

>300.000 


PossJt)*e 


800 
<10 
250 
400 
10 
50 


Probable 


<400 

0 

<150 

<400 

<5 

<30 


!  th-rfs  of  Seismic  Noise  and  Other 
\   '  <,  iiies  on  Subsistence  Needs 

The  disturbance  and  potential 
displacement  of  marine  mammals  by 
sounds  from  seismic  activities  are  the 
principle  concerns  related  to 
subsistence  use  of  the  area.  The  harvest 
of  marine  mammals  (mainly  bowhead 
whales,  ringed  seals,  and  bearded  seals) 
is  central  to  the  culture  and  subsistence 
economies  of  the  coastal  North  Slope 
communities  (BPXA.  1998).  In 
particular,  if  migrating  bowhead  whales 
are  displaced  farther  offshore  by 
elevated  noise  levels,  the  harvest  of 
these  whales  could  be  more  difficult 
and  dangerous  for  hunters.  The  harvest 
could  also  be  affected  if  bowheads 
become  more  skittish  when  exposed  to 
seismic  noise  (BPXA.  1998). 

Nuiqsut  is  the  community  closest  to 
the  area  of  the  proposed  activity,  and  it 
harvests  bowhead  whales  only  during 
the  fall  whaling  season.  In  recent  years. 
Nuiqsut  whalers  typically  take  zero  to 
four  whales  each  season  (BPXA.  1998). 
Nuiqsut  whalers  concentrate  their 
efforts  on  areas  north  and  east  of  Cross 
Island,  generally  in  water  depths  greater 
than  20  m  (65  ft).  Cross  Island,  the 
principle  field  camp  location  for 
Nuiqsut  whalers,  is  located  within  the 
general  area  of  the  proposed  seismic 
area.  Thus,  the  possibility  and  timing  of 
potential  seismic  operations  in  the  Cross 
Island  area  requires  BPXA  to  provide 
NMFS  with  a  Plan  of  Cooperation  (also 
called  the  Communications  and 
Avoidance  Agreement)  with  North 
Slope  Borough  residents  to  avoid  any 
unmitigable  adverse  impact  on 
subsistence  needs. 

Whalers  from  the  village  of  Kaktovik 
search  for  whales  east,  north,  and  west 
of  the  village.  Kaktovik  is  located  60  mi 
(38  km)  east  of  the  easternmost  end  of 
the  planned  seismic  exploration  area. 
The  westernmost  reported  harvest 
location  was  about  21  km  (13  mi)  west 
of  Kaktovik.  near  /ClO'N.  144°W 
(Kaleak.  1996).  That  site  is 
approximately  40  km  (25  mi)  east  of  the 


closest  part  of  the  planned  seismic 
exploration  area  for  1998  (BPXA.  1998). 

Whalers  from  the  village  of  Barrow 
search  for  bowhead  whales  much 
further  from  the  planned  seismic  area, 
>200  km  (>125  mi)  west  (BPXA.  1998). 

The  location  of  the  proposed  seismic 
activity  is  south  of  the  center  of  the 
westward  migration  route  of  bowhead 
whales,  but  there  is  some  overlap.  BPXA 
(1998)  believes  that,  although  whales 
may  be  able  to  hear  the  sounds  emitted 
by  the  seismic  array  out  to  a  distance  of 
50  km  (30  mi)  or  more,  it  is  unlikely  that 
changes  in  migration  route  will  occur  at 
distances  of  >25  km  (>15  mi). 
Alternatively,  whalers  believe  that 
bowheads  begin  to  divert  from  their 
normal  migration  path  more  than  48  km 
(35  mi)  away  (MMS,  1996). 

It  is  recognized  that  it  is  difficult  to 
determine  the  maximum  distance  at 
which  reactions  occur  (Moore  and 
Clark,  1992).  As  a  result.  BPXA  is 
developing  a  Communications  and 
Avoidance  Agreement  with  the  whalers 
to  reduce  potential  interference  with  the 
hunt.  Also,  it  is  believed  that  the 
monitoring  plan  proposed  by  BPXA 
(LGL  Ltd.  and  Greeneridge  Sciences  Inc, 
1998)  will  provide  information  that  will 
help  resolve  uncertainties  about  the 
effects  of  seismic  exploration  on  the 
accessibility  of  bowheads  to  hunters. 

While  seismic  exploration  has  some 
potential  to  influence  subsistence  seal 
hunting  activities,  the  peak  season  for 
seal  hunting  is  during  the  winter 
months  when  the  harvest  consists 
almost  exclusively  of  ringed  seals 
(BPXA,  1998).  In  summer,  boat  crews 
hunt  ringed,  spotted  and  bearded  seals 
(BPXA.  1998).  The  most  important 
sealing  area  for  Nuiqsut  hunters  is  off 
the  Colville  delta,  extending  as  far  west 
as  Fish  Creek  and  as  far  east  as  Pingok 
Island  (BPXA.  1998).  This  area  overlaps 
with  the  westernmost  portion  of  the 
planned  seismic  area.  In  this  area, 
during  summer,  sealing  occurs  by  boat 
when  hunters  apparently  concentrate  on 
bearded  seals  (BPXA.  1998). 


Mitigation 

BPXA  proposes  to  continue  the 
mitigation  program  carried  out  in  1996 
and  1997.  BPXA  plans  to  use  biological 
observers  to  monitor  marine  mammal 
presence  in  the  vicinity  of  the  seismic 
array.  To  avoid  the  potential  for  serious 
injury  to  marine  mammals,  BPXA  will 
power  down  the  seismic  source  if 
pinnipeds  are  sighted  within  the  area 
delineated  by  the  190  dB  isopleth  or: 

(1)  within  60  m  (197  ft)  of  a  single 
airgun  or  an  array  of  S60  inV 

(2)  within  110  m  (361  ft)  of  an  array 
>60  in^  and  <720  in'  at  <2.5  m  (8.3  ft) 
depth; 

(3)  within  190  m  (623  ft)  of  an  array 
>60  in^  and  <720  in'  operating  at  >2.5 
m  (8.3  ft)  depth; 

(4)  within  150  m  (492  ft)  of  an  array 
>720  in'  and  <840  in'  operating  at  <2.5 
m  (8.3  ft)  depth; 

(5)  within  250  m  (820  ft)  of  an  array 
>720  in'  and  ^40  in  op>erating  at 
^2.5  m  (8.3  ft)  depth; 

(6)  within  260  m  (853  ft)  of  an  array 
>840  in'  operating  at  >2.5  m  (8.3  ft) 
depth;  and 

(7)  within  130  m  (426  ft)  of  an  array 
>840  in'  operating  at  >2.5  m  (8.3  ft) 
depth. 

BPXA  will  power  down  the  seismic 
source  if  bowhead,  gray,  orbelukha 
whales  are  sighted  within  the  area 
delineated  by  the  180  dB  isopleth  or: 

(1)  within  160  m  (525  ft)  of  a  single 
airgun  or  an  array  of  <60  in'; 

(2)  within  600  m  (1.928  ft)  of  an  array 
>60  in'  and  <720  in'  at  >2.5  m  (8.3  ft) 
depth; 

(3)  within  800  m  (2.625  ft)  of  an  array 
>60  in'  and  <720  in'  operating  at  <2.5 
m  (8.3  ft)  depth; 

(4)  within  700  m  (2.298  ft)  of  an  array 
>720  in'  and  <840  in'  operating  at  <2.5 
m  (8.3  ft)  depth; 

(5)  within  900  m  (2.953  ft)  of  an  array 
>720  in'  and  <840  in'  operating  at  <2.5 
m  (8.3  ft)  depth; 

(6)  within  1020  m  (3.346  ft)  of  an 
array  >840  in'  operating  at  22.5  m  (8.3 
ft)  depth:  and 
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(7)  within  640  m  (2,100  ft)  of  an  array 
>840  in'  operating  at  >2.5  m  (8.3  ft) 
depth. 

In  addition.  BPXA  proposes  to  ramp- 
up  the  seismic  source  to  operating  levels 
at  a  rate  no  greater  than  6  dB/min  If  the 
array  includes  airguns  of  different  sizes, 
the  smallest  gun  will  be  fired  first 
Additional  guns  will  be  added  at 
intervals  appropriate  to  limit  the  rate  of 
increase  in  source  level  to  a  maximum 
of  6  dB/min. 

Monitoring 

.AS  part  of  its  application.  BPX.\ 
provided  a  monitoring  plan  for 
assessing  impacts  to  marine  mammals 
from  seismic:  surveys  in  the  Beaufort 
Sea,  This  monitoring  plan  is  described 
in  detail  in  BPXA  {\99P,]  and  LGL  Ltd 
and  Greeneridge  Sciences  inc.  tl998j. 
As  required  by  the  MMP.\,  this 
monitoring  plan  will  be  subject  to  a 
peer-review  panel  of  technical  experts 
prior  to  formal  acceptance  by  NMFS. 

Preliminarily.  BPXA  plans  to  conduct 
the  following 

Vessel-Based  Visual  Monitoring 

A  minimum  of  two  biologist-observers 
aboard  each  seismic  vessel  will  search 
for  and  obser\e  marine  mammals 
whenever  seismic  operations  are  in 
progress,  and  for  at  least  .30  minutes 
prior  to  planned  start  of  shooting.  These 
observers  will  scan  the  area 
immediately  around  the  vessels  with 
retit:uiated  binoculars  during  the 
daytime  and  with  night-vision 
equipment  during  the  night  (prior  to 
mid-Augu.st,  there  are  no  hours  of 
darkness).  Individual  watches  will 
normally  be  limited  to  no  niore  than  4 
consecutive  hours  ' 

When  mammals  are  detected  within  a 
safety  zone  designated  to  prevent  injury 
to  the  animals  (see  Mitigation),  the 
geophysical  crew  leader  will  be  notified 
so  that  shutdown  procedures  can  be 
implemented  immediately. 

.Aenal  Surveys 

From  September  1.  1998,  until  3  days 
after  the  seismic  program  ends,  aerial 
surveys  will  be  conducted  daily, 
weather  permitting  The  primary 
objective  will  be  to  document  the 
occurrence,  distribution,  and 
movements  of  bowhead  and  belukha 
whales  in  and  near  the  area  where  they 
might  be  affef:ted  by  the  seismic  pulses. 
These  obser\'ations  will  be  used  to 
estimate  the  level  of  harassment  takes 


'  Because  individual  watches  will  normally  be 
limited  to  no  more  than  4  consecutive  hours.  NMFS 
believes  that  no  seismic  vessel  (including  those 
conducting  shallow-hazards  surveys)  will  be  able  to 
operate  with  fewer  than  two  observers,  unless 
surveys  are  shorter  than  4  consecutive  hours. 


and  to  assess  the  possibility  that  seismic 
operations  affect  the  accessibility  of 
bowhead  whales  for  subsistence 
hunting.  Pinnipeds  will  be  recorded 
when  seen  Aena!  surveys  will  be  at  an 
altitude  of  300  m  (1.000  ft)  above  sea 
level,  BP.X.^  proposes  to  avoid 
overflights  of  the  Cross  Island  area 
where  whalers  from  Nuiqsut  are  based 
during  their  fall  whale  hunt. 

Consistent  with  the  1996  and  1997 
aerial  surveys,  the  daily  aerial  surveys 
are  proposed  to  cover  two  grids:  (1)  A 
grid  of  12  north-south  lines  spaced  8  km 
(5  mi)  apart  and  extending  from  about 
20  km  (12,5  mi)  west  of  the  western  side 
of  the  then-current  seismic  exploration 
area  to  50  km  (30  mi)  east  of  its  eastern 
edge,  and  from  the  barrier  islands  north 
to  approximately  the  100  m  (328  ft) 
depth  contour;  and  (2)  a  grid  of  4  survey 
lines  within  the  above  region,  also 
spaced  8  km  (.5  mi)  apart  and  mid-way 
between  the  longer  lines,  to  provide 
more  intensive  coverage  of  the  area  of 
the  seismic  operations  and  immediate 
surrounding  waters. 

When  the  seismic  program  is 
relocated  east  or  west  along  the  coast 
during  the  1998  season,  both  sur\'ey 
grids  will  be  relocated  a  corresponding 
distance  along  the  coast.  Information  on 
the  survey  program  can  be  found  in 
BPXA  (1998)  and  in  LGL  Ltd.  and 
Greeneridge  Sciences  Inc.  (1998).  which 
are  incorporated  herein  by  reference. 

Acoustical  Measurements 

The  acoustic  measurement  program 
proposed  for  1998  is  designed  to  be  a 
sequel  to  the  program  conducted  in 

1996  and  1997  (see  BPXA.  1996a.  1997. 
and  1998:  LGL  Ltd.  and  Greeneridge 
Sciences  Inc.,  1996.  1997,  and  1998). 
The  acoustic  measurement  program  is 
planned  to  include  (1)  retrieval  of 
autonomous  seafloor  acoustic  recorders 
(.^SARs)  deployed  and  not  recovered  in 

1997  and  analysis  of  usable  data 
contained  in  those  recorders,  (2) 
deployment  of  ASAKs  during  the  1998 
seismic  program  to  provide  continuous 
acoustic  data  for  extended  periods,  (3) 
boat-based  acoustic  measurements,  (4) 
OBC-based  acoustic  measurements,  and 
(5)  use  of  air-dropped  sonobuoys. 

The  boat-based  acoustical 
measurement  program  is  proposed  for  a 
7-day  period  in  .August  1998.  The 
objectives  of  this  survey  will  be  as 
follows:  (1)  To  measure  the  levels  and 
other  characteristics  of  the  horizontally 
propagating  seismic  survey  sounds  from 
the  type(s)  of  airgun  array(s)  to  be  used 
in  1998  as  a  function  of  distance  and 
aspect  relative  to  the  seismic  source 
vessel(s)  and  to  water  depth. 

(2)  To  measure  the  levels  and 
frequency  composition  of  the  vessel 


sounds  emitted  by  vessels  used 
regularly  during  the  1998  program, 
excluding  vessels  whose  sounds  were 
characterized  adequately  in  previous 
years. 

(3)  To  obtain  additional  site-specific 
ambient  noise  data,  which  determine 
signal-to-noise  ratios  for  seismic  and 
other  acoustic  signals  at  various  ranges 
from  their  sources.  This  asp>ect  of  the 
monitoring  is  described  in  more  detail 
in  BPXA  (1998)  and  LGL  Ltd.  and 
Greeneridge  Sciences  Inc.  (1998). 

Estimates  of  Marine  Mammal  Take 

Estimates  of  takes  by  harassment  will 
be  made  through  vessel  and  aerial 
surveys.  Preliminarily,  BPXA  will 
estimate  the  number  of  (a)  marine 
mammals  observed  within  the  area 
ensonified  strongly  by  the  seismic 
vessel;  (b)  marine  mammals  observed 
showing  apparent  reactions  to  seismic 
pulses  (e.g.,  heading  away  from  the 
seismic  vessel  in  an  atypical  direction); 
(c)  marine  mammals  subject  to  take  by 
type  (a)  or  (b)  above  when  no 
monitoring  observations  were  possible; 
and  (d)  bowheads  displaced  seaward 
from  the  main  migration  corridor. 

Rpportins 

BPXA  will  provide  an  initial  report  on 
1998  activities  to  NMFS  within  90  days 
of  the  completion  of  the  seismic 
program.  This  report  will  provide  dates 
and  locations  of  seismic  operations, 
details  of  marine  mammal  sightings, 
estimates  of  the  amount  and  nature  of 
all  takes  by  harassment,  and  any 
apparent  effects  on  accessibility  of 
marine  mammals  to  subsistence  users. 

A  final  technical  report  will  be 
provided  by  BPXA  within  20  working 
days  of  receipt  of  the  document  from  the 
contractor,  but  no  later  than  April  30, 
1999.  The  final  technical  report  will 
contain  a  description  of  the  methods, 
results,  and  interpretation  of  all 
monitoring  tasks. 

LonsLiltatidn 

Under  section  7  of  the  Endangered 
Species  Act  (ESA),  NMFS  completed  an 
informal  consultation  on  the  issuance  of 
an  incidental  harassment  authorization 
for  this  activity  on  June  26,  1997.  A 
copy  of  that  document  is  available  upon 
request  (see  addresses"  If  an 
authorization  :•  >■  .tally  harass 

listed  marine  mammals  is  issued  under 
the  MMPA.  NMFS  will  issue  an 
Incidental  Take  Statement  under  section 
7  of  the  ESA. 

National  Fnximnmpnta!  Policy  Act 
(NKF.^.i 

In  conjunction  with  the  1996  notice  of 
proposed  authorization  (61  FR  26501. 
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May  28.  1996).  NMFS  released  an  EA 
that  addressed  the  impacts  on  the 
human  environment  from  issuance  of 
the  authorization  and  the  alternatives  to 
the  proposed  action.  No  comments  were 
received  on  that  document  and.  on  July 
18.  1996.  NMFS  concluded  that  neither 
implementation  of  the  proposed 
authorization  to  BPXA  for  the 
harassment  of  small  numbers  of  several 
species  of  marine  mammals  incidental 
to  conductmg  seismic  surveys  during 
the  open  water  season  in  the  U.S. 
Beaufort  Sea  nor  the  alternatives  to  that 
action  would  significantly  affect  the 
quality  of  the  human  environment.  As  a 
result,  the  preparation  of  an 
environmental  impact  statement  on  this 
action  is  not  required  by  section  102(2) 
of  NEPA  or  its  implementing 
reflations.  A  copy  of  the  EA  is 
available  upon  request  (see  ADDRESSES). 

This  year's  activity  is  a  continuation 
of  the  seismic  work  conducted  in  1996 
and  1997.  For  BPXAs  1998  application. 
NMFS  has  conducted  a  review  of  the 
impacts  expected  from  the  issuance  of 
an  Incidental  Harassment  Authorization 
in  comparison  to  those  impacts 
evaluated  in  1996.  As  assessed  in  detail 
in  this  document.  NMFS  has 
preliminarily  determined  that  there  will 
be  no  more  than  a  negligible  impact  on 
marine  mammals  from  the  issuance  of 
the  hara.ssment  authorization  and  that 
there  will  not  be  any  unmitigable 
impacts  to  subsistence  communities, 
provided  the  mitigation  measures 
required  under  the  authorization  are 
implemented.  Because  the  activity  is 
substantially  the  same  as  the  one 
conducted  in  1996  and  no  new  impacts 
on  the  environment  have  been 
identified,  a  new  EA  is  not  warranted. 

Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  conducting 
seismic  surveys  in  the  U.S.  Beaufort  Sea 
will  result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  cetaceans  and  possibly 
pinnipeds.  While  behavioral 
modifications  may  be  made  by  these 
species  to  avoid  the  resultant  noise,  this 
behavioral  change  is  expected  to  have  a 
negligible  impact  on  the  animals. 

As  the  number  of  potential  incidental 
harassment  takes  will  depend  on  the 
distribution  and  abundance  of  marine 
mammals  (which  vary  annually  due  to 
variable  ice  conditions  and  other 
factors)  in  the  area  of  seismic 
operations,  due  to  the  distribution  and 
abundance  of  marine  mammals  during 
the  projected  period  of  activity  and  the 
location  of  the  proposed  seismic  activity 
in  waters  generally  too  shallow  and 
distant  from  the  edge  of  the  pack  ice  for 


most  marine  mammals  of  concern,  the 
number  of  potential  harassment  takings 
is  estimated  to  be  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  will  be  avoided  through  the 
incorporation  of  the  mitigation 
measures  mentioned  in  this  document. 
No  rookeries,  mating  grounds,  areas  of 
concentrated  feeding,  or  other  areas  of 
special  significance  for  marine 
mammals  occur  within  or  near  the 
planned  area  of  operations  during  the 
season  of  operations. 

Because  bowhead  whales  are  east  of 
the  seismic  area  in  the  Canadian 
Beaufort  Sea  until  late  August/early 
September,  seismic  activities  are  not 
expected  to  impact  subsistence  hunting 
of  bowhead  whales  prior  to  that  date. 
After  August  31.  1998,  BPXA  will 
initiate  aerial  survey  flights  for  bowhead 
whale  assessments.  Appropriate 
mitigation  measures  to  avoid  an 
unmitigable  adverse  impact  on  the 
availability  of  bowhead  whales  for 
subsistence  needs  will  be  the  subject  of 
consultation  between  BPXA  and 
subsistence  users. 

Also,  while  open-water  seismic 
exploration  in  the  U.S.  Beaufort  Sea  has 
some  potential  to  influence  seal  huntinj? 
activities  by  residents  of  Nuiqsut. 
because  (1)  the  peak  sealing  season  is 
during  the  winter  months.  (2)  the  main 
summer  sealing  is  off  the  Colville  Delta) 
and  (3)  the  zone  of  influence  by  seismic 
sources  on  belukha  and  seals  is  fairly 
small.  NMFS  believes  that  BPXA's 
seismic  survey  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  stocks  for 
subsistence  uses. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  incidental 
harassment  authorization  for  the  1998 
Beaufort  Sea  open  water  season  for  a 
seismic  survey  provided  the  above 
mentioned  mitigation,  monitoring,  and 
reporting  requirements  are  incorporated. 
NMFS  has  preliminarily  determined 
that  the  proposed  seismic  activity 
would  result  in  the  harassment  of  only 
small  numbers  of  bowhead  whales,  gray 
whales,  and  possibly  belukha  whales, 
bearded  seals,  and  largha  seals;  would 
have  a  negligible  impact  on  these 
marine  mammal  stocks;  and  would  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  marine  mammal 
stocks  for  subsistence  uses. 


Dated:  Mdv  1.  1948 
Patricia  A.  Niontanio. 

Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(PR  Dof   98-12001  Filed  S-5-96;  8;45  ami 
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Sunshine  Act  Meeting 

AGENCY  HOcaNG  "^HE  MEEDNQ: 

Coiniiiodil .  r  i!  .rt-s  I  railing 

Commission. 

TIME  AND  DATE:  2:00  p.m..  Thursday, 

M  i>  -H    1998. 

p\.ACE:  1155  21st  St..  N.W..  Washington. 

i)x.    9th  Floor  Conference  Room. 

status:  Cio.sed. 

MATTERS  TO  BE  CONSIDERED: 

Enforceme;:'  S1r'-:-s 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202^18-5100. 

Imb  a.  Wehb. 

Secretary  of  the  Commission. 

IFRDoc.  9ft-12118Filed  5-4-98: 10:46  am) 
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Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  and  information, 
concerning  this  request  (ser  ADDRESSES] 


DEPARTMENT  OF  DEFENSE 

Office  ot  the  Secretary 

Submiss»on  for  0MB  review;  comment 
request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DEARS)  Appendix  I. 
Department  of  Defense  Pilot  Mentor- 
Protege  Program;  OMB  Number  0704- 
0332. 

Type  of  Request:  Extension. 

Number  of  Respondents:  124. 

Responses  Per  Respondent:  2. 

Annual  Responses:  248. 

;4verage  Burden  Per  Response:  1  hour 
response;  2  recordkeeping  hours. 

Annual  Burden  Hours:  496  (Includes 
248  recordkeeping  hours.) 

Needs  and  Uses:  In  order  to  evaluate 
whether  the  purposes  of  the  DoD  Pilot 
Mentor-Protege  Program  (established 
under  Section  831  of  Public  Law  101- 
510.  National  Defense  Authorization  Act 
for  Fiscal  Year  1991.  as  amended)  have 
been  attained,  Appendix  I  of  the  DEARS 
requires  that  companies  participating  in 
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the  Program  as  mentors,  keep  records 
and  report  on  progress  in  achieving  the 
developmental  assistance  objectives 
under  each  mentor-protege  agreement. 
Participation  in  the  program  is 
voluntary  and  is  open  to  companies 
with  at  least  one  active  subcontracting 
plan  negotiated  with  DoD  or  another 
Federal  agency.  The  report  is  used  by 
the  Government  to  assess  whether  the 
purposes  of  the  Program  have  been 
attained.  It  requires  mentor  firms  to 
report  semiannually  by  attaching  to 
their  SF  295,  Summary  Subcontract 
Report.:  (1)  A  statement  that  includes 
the  number  of  active  mentor-protege 
agreements  in  effect  and  the  progress  in 
achieving  development  assistance 
objectives  under  each  agreement;  and 
(2)  a  copy  of  the  SF  294.  Subcontracting 
Report  for  Individual  Contracts,  for  each 
contract  where  developmental 
assistance  was  credited,  with  a 
statement  identifying  the  amount  of 
dollars  credited  to  the  small 
disadvantaged  business  subcontract  goal 
as  a  result  of  developmental  assistance; 
an  explanation  as  to  the  relationship 
between  the  developmental  assistance 
provided  the  protege  firm(s)  under  the 
Program  and  the  activities  under  the 
contract  covered  by  the  SF  294(s);  and 
the  number  and  dollar  value  of 
subcontractors  awarded  to  the  protege 
firm(s). 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  Semiannually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway.  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  April  30. 1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  98-11985  Filed  5-5-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  ot  the  Secretary 

Defense  Science  Board  Task  Force  on 
Defense  Acquisition  Reform  (Phase 
IV),  R&D  Subpanel 

action:  Notice  of  Advisory  Committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Defense  Acquisition 
Reform  (Phase  I\').  R&D  Subpanel  will 
meet  in  closed  session  on  May  14-15, 
June  10-11.  July  15-16,  September  2-3, 
and  October  20,  at  the  Pentagon, 
Arlington,  Virginia;  and  on  August  10- 
11,  1998  at  the  Beckman  Center,  Irvin, 
California.  The  mission  of  the  Defense 
Science  Board  is  to  advise  the  Secretary 
of  Defense  through  the  Under  Secretary 
of  Defense  for  Acquisition  and 
Technology  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  E)epartment  of  Defense.  At 
these  meetings  the  Task  Force  will 
review  the  current  status  of  reform 
implementation  and  appropriate  set  of 
metrics,  and  recommend  further  actions 
for  the  Department  to  accelerate 
progress.  A  particular  focus  of  this  effort 
should  be  the  development  and 
implementation  of  metrics  that  could  be 
used  by  the  DoD  to  periodically  measure 
success  in  the  effectiveness  of  the 
overall  acquisition  reform  efforts. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II.  (1994)).  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  May  1,  1998. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  98-12049  Filed  5-5-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Defense  Acquisition  Reform  (Phase  IV) 

action:  Notice  of  Advisory  Committee 

meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Acquisition 
Reform  (Phase  IV)  will  meet  in  closed 
session  on  May  13.  June  12.  July  17, 
September  4,  October  19,  December  14, 


1998,  and  January  22,  1999  at  the 
Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Deiense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary-  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  review  the 
current  status  of  reform  implementation 
and  appropriate  set  of  metrics,  and 
recommend  further  actions  for  the 
Department  to  accelerate  progress.  A 
particular  focus  of  this  effort  should  be 
the  development  and  implementation  of 
metrics  that  could  be  used  by  the  DoD 
to  periodically  measure  success  in  the 
effectiveness  of  the  overall  acquisition 
reform  efforts. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  May  1,  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  98-12050  Filed  5-5-98:  8:45  am] 
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agency:  Department  of  Education. 
action:  Proposed  collection;  comment 
request. 

SUIiMyURY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  6, 

1  ooo 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202^651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
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Relay  Service  (RRS)  at  l-«00-877-«339 
between  8  am.  and  8  p.m..  Eastern  time, 

Monday  throuj^h  Friday 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer.  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following.  (1)  Type  of  review  requested. 
e.g..  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  colle<:tion.  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
tne  requests  are  available  from  Patrick  }. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated  May  1.  1998. 

Hazel  Fi«n. 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  for  Civil  Rights 

Type  of  Review  Reinstatement. 

Title:  Fall  1998  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report. 

Frequency:  Biennially. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 


Reporting  and  Recordkeeping  Burden: 
Responses;  60.950.  Burden  Hours; 
293,419. 

Abstract:  The  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report  is  the  vehicle  for  the 
Office  for  Civil  Rights  (OCR).  U.S. 
Department  of  Education,  to  acquire 
source  material  in  the  form  of  data  and 
information  regarding  the  civil  rights 
compliance  issues  in  the  nation's  public 
elementary  and  secondary  schools. 
Information  from  the  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report  is  used  by  OCR  field 
offices  when  they  consider  public 
school  districts  for  compliance  reviews, 
and  as  source  material  when  civil  rights 
compliance  investigations  are 
conducted. 

Office  of  Postseconii.irs  Hiti<  ation 

Type  of  Review:  Htjuistatenieiit. 

Title:  Talent  Search  and  Educational 
Opportunity  Centers  Programs  Annual 
Performance  Repori. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping: 
Hour  Burden:  Responses:  500.  Burden 
Hours:  3,000. 

Abstract:  Talent  Search  and 
Educational  Opportunity  Centers 
grantees  are  required  to  submit  annual 
performance  reports  to  the  Department 
so  that  ED  personnel  can  evaluate  the 
grantees'  performance  and  assess  prior 
experience  points. 

Office  of  Fnsi-vc.  .ii\ii.i!  \  h .iiK  ,)! iiin 

Type  of  Review:  Now. 

Title:  Study  of  the  Outcomes  of 
Diversity  in  Higher  Education. 

Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  12.475. 
Burden  Hours:  2.782. 

Abstract:  This  study  focuses  on 
outcomes  of  diversity  in  higher 
education  for  students  and  faculty;  it 
also  examines  the  effect  of  diversity  on 
institutional  policies  and  programs. 
This  is  a  three-year,  10-institution  case 
study  effort  that  includes  interviews 
with  administrators  and  faculty  and 
focus  groap  discussions  with  students, 
as  well  as  a  survey  of  samples  of  faculty 
and  students. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  1998-1999  Field  Test  for 
Schools  and  Staffing  Survey  (SASS): 
Local  Educational  Agency  (LEA), 


Administrator,  School,  Teacher  and 
Library/Media  Center.  1999-2000 
Teacher  Listing  Form.  1999-2000  Full 
Scale  SASS:  LEA.  Administrator, 
School,  Teacher  and  Library/Media 
Center 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  104.341.  Burden  Hours: 
107.802. 

Abstract:  The  National  Center  for 
Education  Statistics  (NCES)  will  use  the 
field  test  to  assess  data  collection 
procedures  and  survey  instruments  that 
are  planned  for  the  full  scale  SASS  in 
1999-2000.  Policy  makers,  researchers 
and  practitioners  at  the  national,  state 
and  local  events  use  SASS  data. 
Respondents  include  public  and  private 
school  principals,  teachers,  and  school, 
LEA  and  library/media  center  staff 
persons. 

|FR  n-K    QR-i  2nos  F>)f»H  5-5-98.  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
the  ProF>os«<J  Conveyance  and 
Transfer  of  Certain  Land  Tracts 
Located  at  Los  Alamos  National 
Latx)ratory.  Los  Alamos  and  Santa  Fe 
Counties,  NM 

agency;  US.  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
h.'i'Tvv  iDOE)  announces  its  intent  to 
prepare  an  environmental  impact 
statement  (EIS)  to  assess  the  potential 
environmental  impacts  of  conveying 
and  transferring  certain  land  tracts 
located  within  the  Incorporated 
Counties  of  Los  Alamos  and  Santa  Fe 
and  at  Los  Alamos  National  Laboratory 
(LAND  in  north  central  New  Mexico. 
This  EIS  for  the  proposed  Conveyance 
and  Transfer  of  Certain  Land  Tracts 
(Conveyance  and  Transfer  EIS)  will 
evaluate  the  action  mandated  by 
Congress  to  convey  fee  title  to  lands 
allocated  for  conveyance  to  Los  Alamos 
County  (County)  and  transfer  to  the 
Secretary  of  the  Interior,  in  trust  for  the 
San  Ildefonso  Pueblo  (Pueblo), 
administrative  jurisdiction  of  parcels  of 
land  to  be  determined  by  agreement 
pursuant  to  Section  632  of  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  1998, 
Public  Law  105-119.  The  EIS  will 
analyze  the  potential  impacts  of  up  to 
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three  uses  of  land  for  the  individual 
tracts:  (1)  Historic,  cultural,  or 
environmental  preservation  purposes. 
(2)  economic  diversification  purposes, 
or  (3)  community  self-sufficiency 
purposes.  The  EIS  will  also  analyze  any 
connected  actions  regarding  the 
relocation  of  existing  site  tenants  and 
the  No  Action  Alternative  of  retaining 
the  land  tracts  in  their  current  state  with 
the  continuance  of  the  existing  uses  of 
land.  DOE  invites  individuals. 
organizations,  and  agencies  to  present 
oral  or  written  comments  concerning 
the  scope  of  the  EIS,  including  the 
environmental  issues  and  alternatives 
that  the  EIS  should  address. 

DATES:  The  public  scoping  period  starts 
Willi  the  publication  of  this  Notice  in 
the  Federal  Register  and  will  continue 
until  June  ,10.  1998.  DOE  will  consider 
all  comments  received  or  postmarked  by 
that  date  in  defining  the  scope  of  this 
EIS.  Comments  received  or  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable.  Public  scoping 
meetings  are  scheduled  to  be  held  as 
follows: 

May  19,  1998,  2:00-5:00  p.m.  and  6:00- 
8:00  p.m.,  U.S.  Department  of 
Energy.  Los  Alamos  Area  Office, 
528  35th  Street.  Los  Alamos.  New 
Mexico. 

May  20,  1998,  2:00-5:00  p.m.  and  6:00- 
8:00  p.m..  Double  Tree  Hotel,  3347 
Cerrillos  Road;  Santa  Fe,  New 
Mexi;  o. 

May  21.  1998.  2:00-5:00  p.m.  and  6:00- 
8:00  p.m..  Northern  New  Mexico 
Community  Center,  921  Paseo  de 
Onate;  Espafiola,  New  Mexico. 

The  DOE  will  publish  additional 
notices  on  the  date,  times,  and  location 
of  the  scoping  meetings  in  local 
newspapers  in  advance  of  the  scheduled 
meetings.  Any  necessary  changes  will 
be  announced  in  the  local  media. 
ADDRESSES:  Written  (omments  or 
suggestion.s  concerning  the  scope  of  the 
Conveyance  and  Transfer  EIS  or 
requests  for  more  informatiun  on  the  EIS 
and  public  scoping  process  should  be 
directed  to:  Ms.  Elizabeth  Withers,  EIS 
Document  Manager,  L'  S.  Department  of 
Energy,  Los  Alamos  Area  Office,  528 
35th  Street,  Los  Alamos.  New  Mexico, 
87544.  facsimile  at  (505)  667-4872,  or  E- 
mail  at  ewithers@doe.lanl.gov. 

In  addition  to  providing  oral 
comments  at  the  public  scoping 
meetings,  all  interested  parties  are 
invited  to  record  their  comments,  ask 
questions  concerning  the  EIS,  or  request 
to  be  placed  on  the  EIS  mailing  or 
document  distribution  list  by  leaving  a 
message  on  the  EIS  Hotline  at  (toll  free) 
1-800-791-2280.  The  Hotline  will  have 


instructions  on  how  to  record  comments 

and  requests 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  DOE  s  N'EP.'\  process, 
please  contact:  Carol  Borgstrom, 
Director,  Office  of  .\"EPA  Policy  and 
Assistance  (EH— 42),  U.S.  Etepartment  of 
Energy,  1000  Independence  Avenue 
SW.  Washington,  DC  20585,  (202)  586- 
4600,  or  leave  a  message  at  1-800-472- 
2756 

SUPPLEMENTARY  INFORMATION: 

Background 

Los  Alamos  National  Laboratory 
(LAND  is  located  in  north-central  New 
Mexico,  60  miles  north-northeast  of 
Albuquerque,  25  miles  northwest  of 
Santa  Fe,  and  20  miles  southwest  of 
Espanola  in  Los  Alamos  and  Santa  Fe 
Counties,  It  is  located  between  the 
lemez  Mountains  to  the  west  and  the 
Sangre  de  Cnsto  .Mountains  and  Rio 
Grande  to  the  east.  LANL  occupies  an 
area  of  approximately  27,832  acres  or 
approximately  43  square  miles  and  is 
operated  for  DOE  by  a  contractor,  the 
University  of  California.  It  is  a 
multidisciplinary,  multipurpose 
institution  engaged  in  theoretical  and 
experimental  research  and 
development.  LANL  has  mission 
responsibilities  in  national  security, 
energy  resources,  environmental 
quality,  and  science. 

Section  632  of  the  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciarv  .  and  Related  Agencies 
Appropriations  Act,  1998,  Public  Law 
(P.L.)  105-119,  enacted  November  26, 
1997.  established  certain  actions  and 
reports  to  be  completed  by  the  IX)E.  It 
requires  that  the  Secretary  of  Energy 
(Secretary)  take  certain  actions  with 
respect  to  the  conveyemce  of  certain 
suitable  tracts  of  land  at  or  in  the 
vicinity  of  LANL,  which  are  under  the 
jurisdiction  or  administrative  control  of 
the  Secretary,  to  the  Incorporated 
County  of  Los  Alamos,  or  their  designee 
in  fee  title,  and  that  administrative 
jurisdiction  over  certain  other  of  these 
tracts  be  transferred  to  the  Secretary  of 
the  Interior  in  trust  for  the  Pueblo  of  San 
Ildefonso  The  legislation  provides  that 
the  purpose  of  these  conveyances  and 
transfers  is  to  fulfill  the  obligations  of 
the  United  States  with  respect  to  LANL 
under  sections  91  and  94  of  the  Atomic 
Energy  Community  Act  of  1955  (42 
U.S.C'  2391,  2394)'.  Upon  completion  of 
these  conveyances  and  transfers,  the 
legislation  also  directs  that  the  Secretar\ 
shall  make  no  further  payments  with 
respect  to  LANL  under  sections  91  or  94 
of  the  Atomic  Energy  Community  Act  of 
1955. 


The  Secretary  is  required  to  undertake 
the  preliminary  identification  of  parcels 
of  land  under  the  jurisdiction  or 
administrative  control  of  the  Secretary 
or  in  the  vicinity  of  LANL  for 
conveyance  or  transfer.  The  criteria 
established  in  Public  Law  105-119  for 
land  to  be  considered  as  being  suitable 
for  conveyance  or  transfer  is  mat  it  is: 
(1)  not  required  to  meet  the  national 
security  mission  of  the  DOE  or  will  not 
be  required  for  that  purpose  before  the 
end  of  a  10- year  period  beginning  on  the 
date  of  enactment  of  the  law;  (2)  likely 
to  be  conveyable  or  transferable,  as  the 
case  may  be,  not  later  than  the  end  of 
such  period;  and  (3)  suitable  for  use 
either  for  historic,  cultural,  or 
environmental  preservation  purposes, 
for  economic  diversification  purpK)ses. 
or  for  community  self-sufficiency 
purposes. 

Tne  Secretary  of  Energy  has 
completed  the  preliminary 
identification  of  such  parcels  of  land 
considered  to  be  suitable  and  a  report  to 
Congress  on  this  action  was  submitted 
in  April  1998.  The  report,  entitled  Land 
Transfer,  A  Preliminary  Identification  of 
Parcels  of  Land  in  Los  Alamos,  New 
Mexico  for  Conveyance  or  Transfer, 
summarizes,  for  each  of  nine  parcels 
identified  for  potential  conveyance  or 
transfer,  the  tract's  location,  size, 
boundaries,  historical  DOE  use,  existing 
use,  functional  support  of  LANL's 
mission,  urban  infrastructure  present, 
known  environmental  and  cultural 
issues  associated  with  the  tracts, 
economic  potential,  and  estimated  DOE 
preparation  costs  prior  to  transfer.  The 
report  includes  maps  of  parcels  with 
pertinent  physical  features  (such  as 
roads,  topography,  buildings,  fences  and 
major  utility  corridors).  The  total 
acreage  of  the  tracts  being  considered 
for  transfer  is  about  4,646  acres  (roughly 
equal  to  about  16  percent  of  the  DOE- 
controlled  land  in  the  LANL  area). 
About  3.000  acres  are  located  within 
Santa  Fe  County  and  about  1.646  acres 
are  located  within  Los  Alamos  County. 
The  nine  parcels  identified  in  the  report 
are  as  follows: 

1.  The  Technical  Area  (TA)  21  Tract 
consists  of  approximately  243.8  acres 
and  is  located  east  of  the  Los  Alamos 
Townsite.  This  occupied  site  is  remote 
from  the  main  LANL  area.  Relocation  oT 
operations  and  site  workers  would  need 
to  take  place. 

2.  The  DP  Road  (North.  South  and 
West)  Tract  consists  of  49.8  acres.  It  is 
generally  undeveloped  except  for  the 
West  section  where  the  LANL  Archives 
are  currently  located. 

3.  The  DOE  Los  Alamos  Area  Office 
Site  Tract  consists  of  12.9  acres.  It  is 
also  within  the  Los  Alamos  Townsite 
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and  is  readily  usable.  Relocation  of  site 
emplovees  would  need  to  take  place. 

4.  The  Airport  Tract  consists  of  198 
acres.  LocattKl  east  of  the  Los  Alamos 
Townsite,  it  is  close  to  the  East  Gate 
Business  park. 

5  The  White  Rock  Site  Tract  consists 
of  98.7  acres.  It  is  undeveloped  except 
for  utility  lines  and  a  water  pump 
station. 

6.  Rendija  Canyon  Site  Tract  consists 
of  908.7  acres.  The  canyon  is 
undeveloped  except  for  the  shooting 
range  that  serves  the  local  community 
and  IS  currently  under  lease  from  the 
DOE  to  the  community. 

7.  The  White  Rock  Y  Site  Tract 
consists  of  435.1  acres.  It  is 
undeveloped  and  is  associated  with  the 
major  transportation  routes  connecting 
Los  Alamos  with  northern  New  Mexico. 

8.  Two  miscellaneous  sites.  Site  22 
and  The  Manhattan  Monument  Site, 
consist  of  0.27  acres.  Site  22  is  a  small. 
Townsite  parcel  located  on  the  edge  of 
the  mesa  overlooking  Los  Alamos 
Canyon.  The  Manhattan  site  is  a  small, 
rectangular  site  located  within  Los 
Alamos  County  land  and  adjacent  to 
Ashley  Pond  where  most  of  the  first 
Laboratory  work  was  conducted. 

9.  The  TA-74  Site  Tract  consists  of 
2.698.4  acres.  It  is  a  large,  remote  site 
located  east  of  the  Los  Alamos 
Townsite.  This  parcel  was  restored  to 
the  public  domain  by  Presidential 
Proclamation  3539  on  May  27.  1963. 
Because  it  is  public  domain  land, 
additional  legislative  action  may  be 
required  to  transfer  it  out  of  Federal 
government  control. 

A  copy  of  the  report  may  be  obtained 
from  Mr  Dennis  Martinez.  U.S. 
Department  of  Energy.  Los  Alamos  Area 
Office.  528  35th  Street.  Los  Alamos. 
New  Mexico.  87544.  telephone  (505) 
667-6146.  or  E-mail  at 
dmartinezMoe.lanl.gov 

Th«'  Km.-   )I  -hr  ■,.:-,,■%  r.^  !■  and 
Traa.Hif!  t.i.s  li^  'h-    "  'S  .NtHA 
Compliance  Sl(.i>>-.  v 

The  Conveyance  and  Transfer  EIS  will 
be  prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  (42  use.  4321  et  seq).  the 
Council  on  Environmental  Quahty's 
(CEQJ  NEPA  regulations  (40  CFR  Parts 
1500-1508).  and  the  DOE  NEPA 
regulations  (10  CFR  Part  1021)  The 
purpose  of  this  EIS  is  to  provide  DOE 
decisionmakers  and  stakeholders  with 
information  on  the  projecied 
environmental  impacts  that  would 
result  from  the  proposed  conveyance 
and  transfer  of  certain  land  tracts  to  the 
County  and  to  the  Pueblo  resp)ectively. 
as  prescnbed  b^  Congress  in  PL.  105- 
119.  for  the  following  future  uses:  (1) 


historic,  cultural,  or  environmental 
preservation.  (2)  economic 
diversification,  or  (3)  community  self- 
sufficiency.  Specific  future  land  uses 
associated  with  each  broad  use  category 
will  be  established  through  consultation 
with  the  recipient  parties. 

The  EIS  will  provide  an  analysis  of 
any  reasonable  alternatives  identified 
through  public  scoping.  The  EIS  will 
provide  a  baseline  for  DOE  to  use  as  a 
basis  of  comparison  for  environmental 
effects  of  proposed  future  changes  in 
programs  and  activities,  and  could  be  a 
tiering  (reference)  document  for  future 
NEPA  analysis  of  agency  plans, 
functions,  programs,  and  resource 
utili/JJlion 

Proposed  Attiun  ami  \iifrnaliv»". 

The  proposed  action  is  to  convey  and 
transfer  land  that  is  not  required  to  meet 
the  national  security  mission  of  DOE  or 
will  not  be  required  for  that  purpose 
within  the  next  10  years.  An  ahemative 
under  consideration  is  the  Conveyance 
and  Transfer  of  All  Tracts  Alternative, 
which  would  be  to  convey  and  transfer 
to  the  County  and/or  the  f*ueblo  all  of 
the  land  identified.  Another  alternative, 
the  Partial  Conveyance  and  Transfer  of 
Tracts  Alternative,  would  involve  the 
conveyance  and  transfer  of  most  of  the 
tracts  with  the  retention  by  DOE  of  any 
land  that  cannot  be  cleaned  up  within 
the  next  10  years.  As  information  is 
obtained  through  the  analysis  process, 
the  Partial  Conveyance  and  Transfer  of 
Tracts  Alternative  may  be  refined  and 
analyzed  thoroughly  or  it  may  be 
eliminated  from  detailed  analysis.  Each 
alternative  would  analyze  the  impacts  of 
up  to  three  potential  uses  of  land 
depending  on  information  on  the 
intended  use  provided  by  the  County 
and  Pueblo.  "Hie  following  future  uses 
could  be  analyzed  for  each  land  tract: 
(1)  historic,  cultural,  or  environmental 
preservation  purposes.  (2)  economic 
diversification  purposes,  or  (3) 
community  self-sufficiency  purposes. 
Follow -on  actions  involving  the 
relocation  of  current  tenants  will  be 
analyzed  to  the  extent  that  the 
information  is  available.  As  required  by 
the  CEQ  NEPA  regulations,  a  No  Action 
alternative  will  also  be  evaluated.  The 
No  Action  alternative  would  be  to 
continue  the  current  use  of  the  land 
tracts  without  the  conveyance  or 
transfer  of  any  of  the  tracts  to  the 
identified  parties 

Potential  Issues  for  .\iiAivkiA 

Issues  tentatively  identified  for 
analysis  in  this  EIS  include  the 
socioeconomic  impacts  of  development 
of  the  land  tracts  and  their  subsequent 
use.  potential  impacts  to  protected 


threatened,  endangered,  or  sensitive 
species  of  emimal  or  plants,  or  their 
critical  habitat:  potential  impacts  to 
cuhural  or  historic  resources;  potential 
human  health  impacts  to  site  occupants 
and  the  general  public;  potential  effects 
on  air.  soil,  and  water  quality  from 
development  and  cleanup  of  the  subject 
p«ucels  and  subsequent  ant.i  ipatf^i 
uses;  potential  irreversible  a:;'. 
irretrievable  commitment  of  rvs  lun  fs. 
including  the  ultimate  loss  of  LANL 
lands  and  land  occupied  and  used  as  a 
result  of  conveyance  and  transfer 
actions;  potential  effects  on  members  of 
the  public,  including  minority  and  low- 
income  populations  from  the 
development  of  the  subject  parcels  and 
subsequent  anticipated  uses;  and 
cumulative  environmental  impacts 
related  to  past,  present  and  future 
development  of  the  land  and  actions 
anticipated  by  neighboring  land 
managers. 

Related  .\KPA  Reviews 

Following  is  a  summary  of  recent 
NEPA  documents  that  may  be 
considered  in  the  preparation  of  this  EIS 
and  from  which  this  EIS  may  be  tiered. 
The  Conveyance  and  Transfer  EIS  will 
include  relevant  information  fmni  ,',uh 
of  these  documents. 

The  Los  Alamos  National  LahorHSory 
(LAND  Draft  Site-Wide  Environmental 
Impact  Statement  (SWEIS)  (DOE/EIS- 
0238)  (in  preparation).  The  Dr«f'  SWEIS 
analyzes  four  levels  of  operatiuus 
alternatives  for  LANL  to  meet  its 
existing  and  potential  future  program 
assignments:  the  No  Action  Alternative, 
the  Expanded  Operations  Alternative. 
the  Reduced  Operations  Alternative, 
and  the  Greener  Alternative.  The  SWEIS 
also  provides  project  specific  analysis 
for  two  proposed  projects:  the 
Expansion  of  TA-54/Area  G  Low  Level 
Waste  Disposal  Area;  and  Enhancement 
of  Plutonium  Pit  Manufacturing.  The 
SWEIS  does  not  analyze  changing  the 
size  or  configuration  of  the  LANL 
reserve  through  land  conveyance  or 
transfer. 

The  DP  Road  Tract  EA  (DOE/EA- 
1184)  analyzed  the  proposed  transfer  of 
28  acres  of  land  located  along  the  south 
side  of  DP  Road  next  to  the  Los  Alamos 
Towmsite.  The  property  is  currently  part 
of  LANL's  TA-21  and  has  been  used 
most  recently  as  a  vacant  buffer  area. 
Previous  uses  of  the  trai:1  include  use  of 
part  of  the  tract  as  a  mobile  home  park 
and  playground.  Portions  of  the  tract  are 
now  wooded  with  mixed  saplings  and 
mature  trees;  the  portion  of  the  tract 
contiguous  with  DP  Road  is  covered 
with  native  grasses  and  broadleaf  plants. 
Should  this  land  tract  be  transferred  to 
the  County,  the  County  has  indicated 
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that  its  preferred  use  of  the  land  tract 
would  be  to  develop  the  property  within 
5  to  10  years  for  its  ow^n  use  with  the 
construction  of  a  new  office  building  to 
house  County  employees,  paved  parking 
areas,  and  new  warehouses,  garages,  and 
support  buildings  for  the  transfer  of  the 
school  bus  yard,  equipment 
maintenance,  and  school  supply 
warehousing  activities  to  the  site.  A 
maximum  of  about  800  employees 
would  be  expected  to  occupy  the  site.  A 
Finding  of  No  Significant  Impact 
(FONSI)  was  issued  on  January  23, 
1997,  although  no  action  has  yet  taken 
place. 

The  Research  Park  EA  (DOE/EA- 
1212)  analyzed  the  proposed  lease  of 
about  60  acres  of  land  located  next  to 
the  main  administration  portion  of 
LANL,  at  the  edges  of  TA-3  and  TA-62. 
The  property  is  currently  a  combination 
of  wooded  land  and  land  used  for 
parking  lots.  This  tract  is  bounded  in 
general  by  Diamond  Drive  on  the  east. 
West  Jemez  Road  on  the  south,  West 
Road  on  the  west,  and  Los  Alamos 
Canyon  on  the  north.  The  land  would  be 
leased  to  the  County  to  establish  a 
research  park.  The  term  of  the  lease  is 
expected  to  be  55  years  with  options  for 
renewal  depending  upon  final 
agreements  between  the  County  and 
EHDE.  The  tract  of  land  would  be 
developed  by  the  County  or  third  parties 
within  5  to  10  years  of  the  date  of  the 
lease.  Research  parks  are  professional 
developments  that  allow  a  wide  range  of 
companies  to  work  within  the  same 
geographic  location  and  to  benefit  from 
a  well-planned  environment  suited  to 
business  needs.  The  County 
recommended  that  the  type  of  research 
park  best  suited  for  Los  Alamos  would 
include  freestanding  buildings  with 
landscaping  and  a  possible  atrium 
arrangement  between  related  structures. 
About  10  buildings  are  planned  for  the 
research  park  and  about  1,500 
employees  would  be  expected  to  occupy 
the  site.  A  FONSI  was  issued  on  October 
8,  1997,  although tio  action  has  yet 
taken  place. 

Scoping  Process 

The  scoping  process  is  an  opportunity 
for  the  public  to  assist  the  EXDE  in 
determining  the  alternatives  and  issues 
for  analysis.  The  purpose  of  the  scoping 
meetings  is  to  receive  oral  and  written 
comments  from  the  public.  The 
meetings  will  use  a  format  to  facilitate 
dialogue  between  DOE  and  the  public 
and  will  be  an  opportunity  for 
individuals  to  provide  written  or  oral 
statements.  DOE  welcomes  specific 
comments  or  suggestions  on  the  content 
of  these  alternatives,  or  on  other 
alternatives  that  could  be  considered. 


The  above  list  of  issues  to  be  considered 
in  the  EIS  analysis  is  tentative  and  is 
intended  to  facilitate  public  comment 
on  the  scope  of  this  EIS.  It  is  not 
intended  to  be  all-inclusive,  nor  does  it 
imply  any  predetermination  of  potential 
impacts.  The  Conveyance  and  Transfer 
EIS  will  describe  the  potential 
environmental  impacts  of  the 
alternatives,  using  available  data  where 
possible  and  obtaining  additional  data 
where  necessary.  Copies  of  written 
comments  and  transcripts  of  oral 
comments  will  be  available  at  the 
following  locations:  Los  Alamos 
Outreach  Center,  1350  Central  Avenue. 
Suite  101,  Los  Alamos.  New  Mexico, 
87544;  and  the  Albuquerque  Technical- 
Vocational  Institute  (TVI).  Montoya 
Campus  Library,  4700  Morris  NE, 
Albuquerque,  New  Mexico  87111, 

Issued  in  Washington,  D.C.,  this  30th  day 
of  April  1998. 
Peter  N  Brush, 

Acting  Assistant  Secretary  Environment, 

Safety  and  Health. 

jFR  Doc.  98-11990  Filed  5-5-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Civihan  Radioactive  Waste 
Management;  Safe  Routine 
Transportation  and  Emergency 
Response  Training;  Technical 
Assistance  and  Funding;  Correction 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  revised  proposed 
policy  and  procedures;  Correction. 

Correction 

In  notice  document  98-11520, 
beginning  on  page  23753,  in  the  issue  of 
Thursday,  April  30,  1998.  make  the 
following  corrections: 

1.  On  page  23754,  first  column,  2nd 
paragraph  beginning  with  Note:,  in  the 
2nd  line,  change  the  words  "final 
poUcy"  to  read  "revised  proposed 
poUcy'. 

2.  On  page  23765,  third  column,  last 
heading,  beginning  with  Appendix,  in 
the  2nd  line,  change  the  words  "Notice 
of  Final  Policy"  to  read  "Notice  of 
Revised  Proposed  Policy  and 
Procedures'. 

Issued  in  Washington,  DC  on  April  30, 
1998 
Ronald  A.  .Milner. 

Acting  Deputy  Director,  Office  of  Civilian 
Radioactive  Waste  Management. 
(FR  Doc.  98-11989  Filed  5-5-98;  8:45  am) 
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DEPARTMENT  OF  ENERQV 

Federal  Energy  ReguiatC) 
Commission 

[Docket  Nc   E  R96- ?04S-000) 

Conectiv  Energy  Supp;y.  i-ic 
Issuance  of  Order 


Notice  of 


April  30,  1998. 

Conectiv  Energy  Supply,  Inc.  (CES) 
filed  an  application  for  authorization  to 
engage  in  wholesale  sales  of  electric 
capacity  and/or  energy  at  market-based 
rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  CES 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  CES.  On 
April  29,  1998.  the  Commission  issued 
an  Order  Conditionally  Accepting  For 
Filing  Proposed  Tariff  For  Market-Based 
Power  Sales  And  Reassignment  Of 
Transmission  And  Ancillary  Service 
Rights  (Order),  in  the  above-docketed 
proceeding.  ^ 

The  Commission's  April  29.  1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (E).  (F).  and  (H): 

(E)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  pretest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  CES  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
vnthin  the  period  set  forth  in  Ordering 
Paragraph  (E)  above.  CES  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  CES, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
CES's  issuance  of  securities  or 
assumptions  of  liabiUties.  .  .  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  29, 
1998, 


2">n:T. 
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Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  N.E  . 
Washington.  DC.  20426. 
David  P  BoerRen. 
Acting  Stfcrrlary 

|FR  Doc  9»-l  1953  Filed  5-S-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fed«raJ  Enerqy  nt»gj!atory 
CommlssJon 

[DocKh*  ■■«.     -»^"^f<    J-.     hX)) 

Notice  Following  Technical  Cc -''^'>^f    ♦• 

April  30,  1998 

Following  the  technical  conference 
held  in  this  proceeding  on  April  8. 
1998,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  circulated  to  the  parties  a 
memorandum  dated  April  22.  1998. 
which  included  pro  forma  tariff  sheets 
revising  its  proposed  Rate  Schedule  FT- 
BH.  Tennessee  requested  that  the 
Commission  establish  a  procedural 
schedule  for  initial  and  reply  comments 
regarding  its  revised  proposal. 

Tennessee  is  directed  to  file  its  pro 
forma  tariff  sheets  with  the  Commission 
and  to  serve  the  pro  forma  tariff  sheets 
on  the  parties  to  this  proceeding  no  later 
than  May  7,  1998.  The  parties  may  file 
initial  comments  concerning  Tennesees 
proposal  no  later  than  May  13.  1998, 
and  reply  comments  may  be  filed  no 
later  than  May  30.  1998. 
David  P.  Bo«r^rs. 
Acting  Secretary 
|FR  Doc  98-1 1 954  Filed  5-5-98:  8:45  ami 
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DFPARTMENTOF  ENERQY 

ftxJer.Ji  Enerqy  Pt»qi.i<)t.,.' v 
Commission 

[Docket  No.  EGdti^  <>6  OOC,  q\  ai.] 

Eiectnr,  Rntp  .Tnrt  Cnrrx-in!f  Regulation 
'-■■■rgs    GtNirleN  C'lqentj- .i\  .:r: 
Corporrititin    f»!  ,ii. 

April  ^9,  1998 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Geddes  Cogeneration  Corporation 

[Docket  No.  EG98-66-000) 

Take  notice  that  on  April  24.  1998. 
Geddes  Cogeneration  Corporation 
(Geddes).  of  One  Upper  Pond  Road, 
Parsippany.  New  jersey,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 


exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Cximmission's  Regulations. 

Applicant  is  a  New  York  corporation 
which  is  a  general  partner  of  Onondaga 
Cogeneration  Limited  Partnership,  a 
New  York  limited  partnership  which 
owns  a  topping-cycle  cogeneration 
facility  (the  FaciUty).  All  electricity 
produced  by  the  Facility  is  sold  at 
wholesale  to  Niagara  Mohawk  Power 
Corporation. 

Comment  date  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
idequacy  or  accuracy  of  the  application. 

2.  Indiana  Michigan  Power  Company 

jDockot  No.  ER98-443-000  and  ER98-444- 
OOOl 

Take  notice  that  on  April  24,  1998, 
Indiana  Michigan  Power  Company 
submitted  for  filing  proposed 
accounting  procedures  for  settlement 
proceeds  in  compliance  with  the 
Commission's  March  25.  1998,  order  in 
the  above  dockets. 

AEP  requests  an  effective  date  of 
March  1.  1998.  Copies  were  served  upon 
the  parties  to  these  dockets  and  the 
Public  Service  Commissions  of  Indiana 
and  Michigan. 

Comment  date:  May  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  thn  end  of  this  notice 

3.  Th»'  ^  iji  St  ( jfoup.  liH 
[Docket  No.  ER98-2423-0001 

Take  notice  that  on  April  24,  1998. 
The  Furst  Group.  Inc.  (Furst).  filed  an 
amended  petition  to  the  Commission  for 
acceptance  of  Furst  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

Furst  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Furst  is  not  in 
the  business  of  generation  or 
transmitting  electric  power. 

Comment  date:  May  14.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corporation 
(Docket  No.  ER98-2667-0001 

Take  notice  that  on  April  24.  1998, 
Niagara  Mohawk  Power  Corf)oration 
(Niagara  Mohawk),  tendered  for  filing  a 
Borderline  Agreement  between  Niagara 
Mohawk  and  Central  Vermont  Public 
Service  Corporation  (CVPS). 

Copies  of  the  filing  have  been  served 
on  CVPS.  the  Vermont  Department  of 


Public  Service,  and  the  Public  Service 
Commission  of  the  Slate  of  New  York. 

Comment  date:  May  14.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nntire 

5.  Duke  Energy  Oakland  l.lJC 
[Docket  No.  ER98-2669-0001 

Take  notice  that  on  April  24.  1998.  in 
accordance  with  the  provisions  of 
Section  205  of  the  Federal  Power  Act 
and  Section  35.12  of  the  Commission's 
Regulations.  Duke  Energy  Oakland  LLC 
(DEO),  submitted  for  filing  a  Rate 
Schedule  to  establish  the  terms  and 
conditions  of  the  Reliability  Must-Run 
Services  which  DEO  intends  to  provide 
to  the  California  Independent  System 
Operator  Corporation  (California  ISO) 
when  DEO  acquires  the  Oakland 
Generating  Plant  from  Pacific  Gas  A 
Electric  Company  (PG&E):  to  establish 
the  rates  applicable  to  those  serv  u  es; 
and  to  set  forth  the  conditions  under 
which  revenue  credits  will  be  provided 
to  the  California  ISO. 

DEO  requests  that  the  Rate  Schedule 
be  permitted  to  become  effective  on 
June  23.  1998.  subject  to  the  condition 
that  it  has  become  the  owner  of  the 
Oakland  generating  plant. 

Copies  of  the  filing  were  served  upon 
the  California  ISO  and  the  Public 
Utilities  Commission  of  the  Slate  of 
California. 

Comment  date:  Mav  14.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Sparc,  L.L.C. 

[Docket  No.  ER98-2671-000] 

Take  notice  that  on  April  24.  1998. 
Sparc.  L.L.C.  (Sparc)  applied  to  the 
Commission  for  acceptance  of  Sparc 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

Sparc  intends  to  engage  in  wholesale 
electric  power  and  enygy  purchases 
and  sales  as  a  marketer 

Comment  date:  May  14.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  NGE  Generation,  Inc. 

[Docket  No.  ER98-2672-O001 

Take  notice  that  on  April  24,  1998. 
NGE  Generation.  Inc.  (NGE  Gen), 
tendered  for  filing  pursuant  to  Section 
35.15  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  35.15,  a  notice  of 
cancellation  (Cancellation)  of  Rate 
Schedule  FERC  No.  98  (Rate  Schedule) 
between  NGE  Gen  and  Long  Island 
Lighting  Company  (LILCO). 
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NGE  Gen  requests  that  the 
Cancellation  be  deemed  effective  as  of 
April  23.  1998.  To  the  extent  required 
to  give  effect  to  the  Cancellation.  NGE 
Gen  requests  waiver  of  the  notice 
requirements  pursuant  to  Section  35.15 
of  the  Commission's  Regulations.  18 
CFR  35.15. 

NGE  Gen  served  copies  of  the  filing 
upon  the  Nev^'  York  State  Public  Service 
Commission  and  LILCO. 

Comment  date:  May  14,  1998,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

8.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No  ER9»-2675-«X)I 

Take  notic-e  that  on  April  24,  1998, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
siimmaPt'  information  on  transactions 
that  0(::riirred  during  the  period  [anuarv 
1,  1998  through  March  31.  1998, 
pursuant  to  its  Market  Based  Rate  Sales 
Tariff  accepted  bv  the  Commission  in 
Docket  No   ER96-2  7,34-000 

Comment  date  May  14,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  New  England  Power  Company 

(Docket  No  ER98-267&-OOOI 

Take  notice  that  on  April  24.  1998 
New  England  Power  Company  tendered 
for  filing  Notice  of  Cancellation  for 
Schedule  III-C  to  its  FERC  Electric 
Tariff.  Original  Volume  No.  1. 

Comnifnt  date  May  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  South  Carolina  Electric  &  Gas 
Company 

lLkx;l(.et  No   ER98-2678-OOOI 
Take  notice  that  on  April  24.  1998, 

South  Carolina  Electric  &  Gas  Company 
(SCE&G).  submitted  a  service  agreement 
establishing  Tenaska  Power  Services 
C'ompany  as  a  customer  under  the  terms 
of  SCE&G's  Open  Access  Transmission 
Tariff 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
sen'ice  agreement   Accordingly.  SCE&G 
requests  waiver  of  the  Commission  s 
notice  requirements.  Copies  of  this 
filing  were  served  upon  TPSC  and  the 
South  Carolina  Public  Service 
(lommission. 

Comment  date  May  14,  1998.  in 
accordance  with  Standard  .Paragraph  E 
at  the  end  of  this  notice. 

11.  Duke  Energy  Moss  Landing  LLC 

[Docket  No.  EK98-2b80-O()Ol 

Take  notice  that  on  April  24,  1998, 
Duke  Energy  Moss  Landing  LLC  (Moss 


Landing),  tendered  for  filing  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No  1  .Moss  Landing  proposes 
that  its  Rate  Schedule  No.  1  become 
effective  on  )une  23.  1998  or  on  the  date 
its  acquisition  of  the  Moss  Landing 
Facility,  a  generation  facility  in 
California,  closes,  whichever  is  later. 

Moss  Landing  intends  to  sell  energy 
and  capacity  from  the  Moss  Landing 
Facility  at  market  based  rates  and  may 
also  engage  in  electnc  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
In  transactions  where  Moss  Landing 
sells  electnc  energy,  it  proposes  to  make 
such  sales  on  rates,  terms  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party. 

Comment  date:  May  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Duke  Energy  Morro  Bay  LLC 

[Docket  No.  ER98-268 1-000) 

Take  notice  that  on  April  24,  1998, 
Duke  Energ\  Morro  Bay  LLC  (Morro 
Bay),  tendered  for  filing  an  application 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1.  Morro  Bay 
proposes  that  its  Rate  Schedule  No.  1, 
become  effective  on  June  23,  1998  or  on 
the  date  its  acquisition  of  the  Morro  Bay 
Facility,  a  generation  facility  in 
California,  closes,  whichever  is  later. 

Morro  Bay  intends  to  sell  energy  and 
capacity  from  the  Morro  Bay  Facility  at 
market  based  rates  and  may  also  engage 
in  elei;tric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
In  transactions  where  Morro  Bay  sells 
electric  energy  ,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party 

Comment  date  Ma\  14,  1998.  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13.  Duke  Energy  Oakland  LLC 

jDocket  No.  ER98-2682-OOOI 

Take  notice  that  on  .April  24.  1998. 
Duke  Energy  Oakland  LLC  (Oakland), 
tendered  for  filing  an  application  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1.  Oakland 
proposes  that  its  Rate  Schedule  No.  1. 
become  effective  on  lune  23.  1998  or  on 
the  date  its  acquisition  of  the  Oakland 
Facility,  a  generation  facility  in 
California,  closes,  whichever  is  later 

Oakland  intends  to  sell  energy  and 
capacity  from  the  Oakland  Facility  at 


market  based  rates  and  may  also  engage 
in  electric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
In  transactions  where  Oakland  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party. 

Comment  date:  May  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Nicole  Energy  Services 

[Docket  No.  ER98-2683-0001 

Take  notice  that  on  April  24, 1998, 
Nicole  Energy  Services  (NES), 
petitioned  the  Commission  for 
acceptance  of  NES  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

NES  intends  to  engage  rn  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  NES  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  NES  is  a 
wholly-owned  subsidiary  of  Nicole  Gas 
Marketing.  Inc..  which,  through  its 
affiliates,  explores  for,  produces  and 
markets  natural  gas  and  associated 
products  and  services. 

Comment  date:  May  14,  1998,  in 
accordance  with  Standeuxi  Paragraph  E 
at  the  end  of  this  notice 

15.  LG&E  Energy  Marketing  Inc., 
Western  kenlucky  Enpr?>  Corp.  and 
WKE  Station  Two  Inc. 

[Docket  .No.  ER98-2684-000I 

Take  notice  that  on  April  24,  1998. 
LGiE  Energy  Marketing  Inc.  (LEM). 
Western  Kentucky  Energy  Corp.,  and 
WKE  Station  Two  Inc..  submitted  for 
filing,  pursuant  to  Section  205  of  the 
Federal  Power  Act,  16  U.S.C.  §824d. 
and  Part  35  of  the  Federal  Energy 
Regulatory  Commission's  Rules  and 
Regulations,  18  CFR  35.12,  a  rate 
schedule  setting  forth  the  rates,  terms 
and  conditions  for  LEM's  sale  of  certain 
generation-based  ancillary  services  at 
cost-based  rates.  LEM  has  agreed  to 
provide  these  ancillary  services  to  Big 
Rivers  Electric  Corporation  (Big  Rivers), 
two  of  Big  Rivers'  member  distribution 
cooperatives  (Member  Cooperatives), 
namely  Green  River  Electric  Corporation 
and  Henderson  Union  Electric 
Cooperative  Corp.,  and  the  City  of 
Henderson,  Kentucky  (City). 

Copies  of  the  filing  were  served  upon 
Big  Rivers  and  its  counsel,  the  Member 
Cqpperalives  and  their  counsel,  the  City 
and  its  counsel  and  the  Kentucky  Public 
Service  Commission. 
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Comment  date  May  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER98-268S-O00) 

Take  notice  that  on  April  24.  1998. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  revision  to  the  Emergency  Energy 
Service  Schedule  of  its  Coordination 
Sales  Tariff  (FERC  Electric  Tariff. 
Original  Volume  No.  2).  The  revision 
would  allow  the  cost  of  Wisconsin 
Electric's  retail  interruptible  service 
options  to  be  recovered  in  its  provision 
of  Emergency  Enei^y  to  utility  members 
of  the  Mid  America  Interconnected 
Network  (MAIN).  The  modification  to 
the  Emergency  Energy  service  schedule 
is  in  order  to  be  prepared  for  any 
unusual  electric  supply  and  delivery 
challenges  faced  by  utilities  throughout 
the  Midwest  region  this  summer. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  May  1,  1998 
and  a  termination  date  of  September  30. 
1998  when  the  conventional  definition 
of  "out-of-pocket  cost"  would  then  be 
restored.  Wisconsin  Electric  requests 
waiver  of  the  Commission's  advance 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  the  investor  owned  utility  members 
of  MAIN,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  14.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Electric  and  Gas 
Company 

{Docket  No.  ER98-2e86-oao| 

Take  notice  that  on  April  24.  1998. 
Public  Service  Electric  and  Gas 
Company,  of  Newark.  New  Jersey 
(PSEAG).  tendered  for  filing  an 
agreement  for  the  sale  of  capacity  and 
energy  to  NGE  Generation.  Inc.  (NGE). 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
March  25.  1998. 

Copies  of  the  filing  have  been  served 
upon  NGE  and  the  New  fersey  Board  of 
Public  Utilities. 

Comment  date:  May  14.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

IB.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER98-2687-000I 

Take  notice  that  on  April  24,  1998." 
Public  Service  Electnc  and  Gas 


Company  of  Newark.  New  Jersey 
(PSE&G).  tendered  for  filing  an 
agreement  for  the  sale  of  capacity  and 
energy  to  SCANA  Energy  Marketing  Inc 
(SCANA).  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
March  25.  1998. 

Copies  of  the  filing  have  been  served 
upon  SCANA  and  the  New  Jersey  Board 
of  PubUc  Utilities. 

Comment  date:  May  14, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

19    !'ut)!ii    S«'r\  i(  e  h  It-^  !ru   and  (jas 
Cofiipanv 

[Docket  No  ER9»-268ft-000l 

Take  notice  that  on  April  24,  1998. 
Public  Service  Electric  and  Gas 
Company  of  Newark.  New  Jersey 
(PSE&G).  tendered  for  filing  an 
agreement  for  the  sale  of  capacity  and 
energy  to  Morgan  Stanley  Capital  Group 
Inc.  (Morgan),  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
March  25,  1998. 

Copies  of  the  filing  have  been  served 
upon  Morgan  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  May  14.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  ptirty 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectioi 
David  P.  Bwrjjcr.. 
Acting  Secretary. 
IFR  Doc  9*-l  1956  Filed  S-5-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   eR98-2657-000,  et  a!  ] 

Electric  Rate  and  Corporate  Regulation 
Filings;  Wisconsin  PuWic  Service,  et 

al. 

April  28,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  PuWic  S^-vice 

[Docket  No.  ER98-2657-0001 

Take  notice  that  on  April  23,  1998. 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  Minnesota  Power  Co.. 
under  its  Market-Based  Rate  Tariff. 

Comment  date:  May  13,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Portland  General  Electric  Company 

(Docket  No  EK98-2655-0O0J 

Take  notice  that  on  April  23.  1998, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No  8, 
Docket  No.  OA96-137-000).  executed 
Service  Agreements  for  Short-Terra 
Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  with  Grays  Harbor 
PUD. 

Pursuant  to  18  CFR  Section  35.11.  and 
the  Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30.  1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  Section  35  3  to 
allow  the  Service  Agreement  to  become 
effective  March  31,  1998. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Grays  Harbor  PUD  as  noted 
in  the  filing  letter. 

Comment  date:  May  13.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3   Wisconsin  Public  Service 
(ijrporalion 

[Docket  No.  ER98-265&-OOOI 

Take  notice  that  on  April  23.  1998. 
Wisconsin  PubUc  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  LG&E  Power  Marketing, 
Inc..  under  its  Market-Based  Rate  Tariff. 

Comment  date:  May  13,  1998.  in 
accordance  with  Standard  ParaKraph  E 
at  the  end  of  this  notice. 

4.  UtiliCorp  I  nited  Inc 

[Docket  No.  ER98-2652-OOOI 

Take  notice  that  on  April  23,  1998. 
UtiliCorp  United  Inc.  (UtiUCorp),  filed 
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service  agreements  with  The  Dayton 
Power  and  I-i^ht  C  fjnipan\  for  service 
under  its  Non-Firm  Foint-to-Pomt  open 
access  service  tariff  for  its  operating 
divisions,  Missouri  Public  Service, 
WestPiains  Energy-Kansas  and 
U'estPlains  Energy-Colorado, 

Comment  date:  May  n.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Niagara  Mohawk  Power  Corporation 

[Docket  .No.  EK98-2664-OOOI 

Take  notice  that  on  April  23,  1998, 
Niagara  Mohawit  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing  a 
contribution  in  aid  of  construction 
agreement  between  Niagara  Mohawk 
and  Hydro  Development  rrroiip.  Ini 
(HDG)'. 

Copies  of  the  filing  have  been  served 
on  HDG  and  the  Public  Service 
Commission  of  the  State  of  .New  York. 

Comment  date:  May  13,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER98-2663-0O0I 

Take  notice  that  on  April  23,  1998, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  33  12  of  the 
Federal  Energy  Regulatory 
Commissions  (Commission) 
Regulations  in  18  CFR  a  service 
agreement  between  CHG&E  and  NGE 
Generation,  Inc.  The  terms  and 
conditions  of  service  under  this 
agreement  are  made  pursuant  to 
CHG&Es  FERC  Electnc  Rate  Schedule. 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  OA97-179-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provisions  pursuant  to  18  CFR 
Section  35.11. 

A  copy  of  this  filing  has  l>een  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date  May  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Services.  Inc. 
(Docket  No.  ER98- 1808-000] 

Take  notice  that  on  .^pril  23,  1998. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  a  filing  providing  unbundled 
pricing  in  the  above-referenced  docket. 

Copies  of  the  filing  have  been  served 
upon  the  Continental  Energy  Services, 
L.L.C.,  the  Oklahoma  Corporation 
Commission,  the  Indiana  Utility 
Regulatory  Commission,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 


Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  dale  May  13.  1998,  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cinergj'  Services,  Inc. 

[Docket  No.  ER98-181O-O00| 

Take  notice  that  on  April  23,  1998, 
Cinergy  Services,  Inc.,  (Cinergy), 
tendered  a  filing  providing  unbundled 
pricing  in  the  above-referenced  docket. 

Copies  of  the  filing  have  been  served 
upon  the  New  Energy  Ventures,  L.L.C., 
the  Department  of  Public  Utilities,  the 
Indiana  L'tiiity  Regulatory  Commission, 
the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Office  of  Utility  Consumer  Counselor, 

Comment  dale.  May  13.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Cinergy  Services,  Inc. 

[Docket  No  ER98-1 48 1-000] 

Take  notice  that  on  April  23,  1998, 
Cinergy  Services,  Inc.,  (Cinergy). 
tendered  a  filing  providing  unbundled 
pricing  in  the  above-referenced  docket. 

Copies  of  the  filing  have  been  served 
upon  the  Board  of  Public  Utilities  of 
Kansas  City,  Kansas,  the  Kansas  State 
Corporation  Commission,  the  Indiana 
Utility  Regulatory  Commission,  the 
Indiana  Office  of  Utility  Consumer 
Counselor,  the  Kentucky  Public  Service 
Commission  and  the  Public  Utilities 

Comment  date:  May  13,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Cinergy  Services.  Inc. 

[Docket  No.  ER98-18n-000| 

Take  notice  that  on  April  23,  1998, 
Cinergy  Serv  ices.  Inc.  (Cinergy), 
tendered  a  filing  providing  unbundled 
pricing  m  the  above-referenced  docket. 

Copies  of  the  filing  have  been  served 
upon  the  Entergy  Power  Marketing 
Corp..  the  Texas  Public  Utility 
Commission,  the  Indiana  Utility 
Regulatory  Commission,  the  Public 
Utilities  Commission  of  Ohio,  the 
Kentucky  Public  Service  Commission 
and  the  Indiana  Office  of  Utility 
Consumer  Counselor 

Comment  date:  May  13,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-2086-000] 

Take  notice  that  on  April  23.  1998. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  a  filing  providing  unbundled 
pricing  in  the  above-referenced  docket. 

Copies  of  the  filing  have  been  served 
upon  Strategic  Energy  Limited,  the 


Pennsylvania  Public  Utility 
Commission,  the  Indiana  Utility 
Regulatory  Commission,  the  Indiana 
Office  of  Utility  Consumer  Counselor, 
the  Kentucky  Public  Service 
Commission  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  May  13.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-1 716-000)  •• 

Take  notice  that  on  April  23.  1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  a  filing  providing  unbundled 
pricing  in  the  above-referenced  docket. 
Copies  of  the  filing  have  been  served 
upon  CNG  Energy  Services  Corporation, 
the  Pennsylvania  Public  Utility 
Commission,  the  Indiana  Utility 
Regulatory  Commission,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  date:  May  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-1 797-000] 

Take  notice  that  on  April  23, 1998. 
Cinergy  Services,  Inc.  ((Zinergy). 
tendered  a  filing  providing  unbundled 
pricing  in  the  above-referenced  docket. 

Copies  of  the  filing  have  been  served 
upon  the  Griffin  Energy  Marketing, 
L.L.C.,  the  Public  Service  Commission 
of  Wisconsin,  the  Indiana  Utility 
Regulatory  Commission,  the  Public 
Utilities  Commission  of  Ohio,  the 
Kentucky  Public  Service  Commission 
and  the  Indiana  OfBce  of  Utility 
Consumer  Counselor. 

Comment  date:  May  13, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  Niaj^ara  Mohawk  Fu»*er 
Corporation 

[Docket  No.  ER98-2249-0001 

Take  notice  that  on  1\pril  23.  1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  filed  revised  Service 
Agreements  for  transmission  and 
wholesale  requirements  services  in 
conjunction  with  an  electric  retail 
access  pilot  program  that  was 
established  by  the  New  York  Public 
Service  Commission  effective  November 
1,  1997.  The  Service  Agreement  for 
transmission  services  is  under  Niagara 
Mohawk's  FERC  Electric  Tariff,  Original 
Volume  No.  3;  as  modified  by  an  Order 
of  the  Commission  in  this  proceeding 
dated  November  7,  1997.  The  Service 
Agreement  for  wholesale  requirements 
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rvices  is  under  Niagara  Mohawk's 
KERC  Electric  Tariff.  Original  Volume 
No.  4;  as  modified  by  an  Order  of  the 
Commission  in  this  proceeding  dated 
November  7.  1997.  Niagara  Mohawk's 
customer  is  Eastern  Power  Distribution. 
Inc..  (Eastern  Power). 

Comment  date:  May  13.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

IDocktt  No  ER98-2662-O00I 

Take  notice  that  on  April  23.  1998. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  with  South  Jersey  Energy 
Company  and  Columbia  Power 
Marketing  Corporation  under  Ohio 
Edison's  Power  Sales  Tariff.  This  fihng 
is  made  pursuant  to  Section  205  of  the 
Federal  Power  Act 
•    Comment  date:  May  13, 1998.  In 
accordance  with  Standard  Paragraph  E 
at  tho  end  of  this  notice 

16.  Southern  (->!  1 1  turn  Id  Edison 
Company 

(Dockrt  No.  EK98-266t-000l 

Take  notice  that  on  April  23.  1998. 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  executed 
Service  Agreements  for  Wholesale 
Distribution  Service  with  Mountain 
Vista  Power  Generation  L.L.C..  Ocean 
Vi.sta  Power  Generation  L.L.C..  and 
Oestu  Power  Generation  L.LC.  under 
Edison's  Wholesale  Distribution  Access 
Tariff. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date  May  13.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  Virginia  Electric  and  Power 
Company 

(Docket  No  ER9S-266O-000I 

Take  notice  tharMn  April  23.  1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and 
Merchant  Energy  Group  of  the 
Americas.  Inc..  under  the  FERC  Electric 
Tariff  (First  Revi.sed  Volume  No.  4). 
which  was  accepted  by  order  of  the 
Commission  dated  November  6.  1997  in 
Dot:ket  No.  ER97-3561-001.  Under  the 
tendered  Service  Agreement.  Virginia 
Power  will  provide  services  to  Merchant 
Energy  Group  of  the  Americas.  Inc.. 
under  the  rates,  terms  and  conditions  of 
the  applicable  Service  Schedules 


included  in  the  Tariff.  Virginia  Power 
requests  an  effective  date  of  April  23. 
1998.  for  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Merchant  Energy  Group  of  the 
Americas.  Inc..  the  Virginia  State 
Corporation  Commission  cmd  the  North 
Carolina  Utilities  Commission. 

Comment  date:  May  13.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PPatL.  Inc. 

(Docket  No  ER98-2659-000I 

Take  notice  that  on  April  23.  1998. 
PP4L.  Inc.  (formerly  known  as 
Pennsylvania  Power  k  Light  Company) 
(PP*L).  filed  a  Service  Agreement  dated 
March  25.  1998.  with  American  Electric 
Power  Service  Corporation  (AEPSC). 
under  PP&L's  FERC  Electric  Tariff. 
Original  Volume  No.  5.  The  Service 
Agreement  adds  AEPSC  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  23,  1998,  for  the  Service 
Agreement. 

PP4L  states  that  copies  of  this  filing 
have  been  supplied  to  AEPSC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  13.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

19.  Public  Service  Company  ul  .New 
Mexico 

(Docket  No.  ER98-265»-0OO| 

Take  notice  that  on  April  23.  1998. 
Public  Service  Company  of  New  Mexico 
(PNM),  submitted  for  filing  executed 
service  agreements,  for  point-to-point 
transmission  service  under  the  terms  of 
PNM's  Open  Access  Transmission 
Service  Tariff,  with  Tenaska  Power 
Services  Company  (2  agreements,  dated 
April  2,  1998.  for  Non-Firm  and  Short 
Term  Firm  Service)  and  Columbia 
Power  Marketing  Corporation  (2 
agreements  dated  April  13.  1998.  for 
Non-Firm  and  Short  Term  Firm 
Service).  PNM's  filing  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque.  New  Mexico. 

Comment  date:  May  13.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Duke  Energy  Mo«s  Landinc  I  LC 

(Docket  No.  ER9&-2668-000) 

Take  notice  that  on  April  24.  1998.  in 
accordance  with  the  provisions  of 
Section  205  of  the  Federal  Power  Act 
and  Section  35.12  of  the  Commission's 
Regulations.  Duke  Energy  Moss  Landing 
LLC  (DEML).  submitted  for  filing  a  Rate 
Schedule  to  establish  the  terms  and 
conditions  of  the  Reliability  Must-Run 


Services  which  DEML  intends  to 
provide  to  the  California  Independent 
System  Operator  Corporation  (California 
ISO),  when  DEML  acquires  the  Moss 
Landing  Generating  Plant  from  Pacific 
Gas  &  Electric  Company  (PGAE);  to 
establish  the  rates  appUcable  to  those 
services;  and  to  set  forth  the  conditions 
under  which  revenue  credits  will  be 
provided  to  the  California  ISO. 

In  addition  to  an  allocated  share  of 
routine  of>eration  and  maintenance 
costs,  depreciation,  rt'tuni  and  taxes,  the 
rates  to  the  California  ISO  also  reflwt  an 
allocated  share  of  the  costs  which  DEML 
incurred  to  acquire  the  Moss  l^anding 
facilities  in  excess  of  the  amounts 
reflected  on  the  books  of  PGAE  prior  to 
the  acquisition  (acquisition  adjustment) 
and  special  revenue  credits  associated 
with  the  recovery  of  the  acquisition 
adjustment 

DEML  requests  that  the  Kate  Schedule 
be  permitted  to  become  effective  on 
June  23.  1998.  subjecl  to  the  condition 
that  it  has  become  the  owner  of  the 
Moss  Landing  generating  plant 

Copies  of  the  filing  were  served  upon 
the  California  ISO  and  the  F*ublic 
Utilities  Commission  of  the  State  of 
Cahfomia. 

Comment  date:  May  13.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

21.  .Niagara  Viohawk  Power 
Corporation 

IDocKet  No   ER98-2 3 12-0001 

Take  notice  that  on  April  14,  1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  notice  of  cancellation 
of  FERC  Rate  Schedule  No.  245, 
effective  date  May  13.  1996,  and  any 
supplements  thereto,  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Niagara  Mohawk  Power  Corporation 
is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Toledo  Edison 
Company. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  Mrill  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  partv 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection 

David  P.  Boer^jers. 

Actinfi  Secretary 

(FR  Doc  98-11955  Filed  5-5-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6010-1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Postponing 
Consumption:  An  Examination  of 
Individual  and  Household  Preferences 

AGENCY:  Environmental  Protection 

.^geniv  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  AvA  (44  US  C. 
'1501  et  scq  ].  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB) 
Postponing  Consumption:  An 
Examination  of  Individual  and 
Household  Preferences 

Before  submitting  the  ICR  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
romments  on  speci  fu:  aspects  of  the 
proposed  information  collection  as 
described  below 

DATES:  Comments  must  be  submitted  on 
or  before  )uly6.  1998. 
ADDRESSES:  Melonie  Williams  (2172) 
Office  of  Policy,  Planning  and 
Evaluation,  US  EPA,  401  M  St.  SW, 
Washington.  DC  20460  Interested 
persons  may  obtain  a  copy  of  the  ICR 
without  charge  by  calling  Melonie 
Williams  at  202-260-7978  or  vi^-mail 
at  williams.melonie@epamail, epa.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Melonie  Williams  at  202-260-7978  or 
via  e-mail  at 

Williams  me lonie@epamail  epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  (i)  those 
individuals  who  are  contacted  and 
asked  to  participate  in  the  study  and  (ii) 
those  who  voluntarily  agree  to 
participate  in  the  study  Residents  in  the 
Atlanta  G.^  area  will  be  contacted  by 
telephone  (random-digit  dial'ng], 
students  at  an  as-yet-undetermined 
university  will  be  contacted  bv  e-mail 
(via  group  mailing  lists)  and  posted 
announcements. 


Title:  Postponing  Consumption:  An 

Examination  of  Individual  and 
Household  Preferences 

Abstract:  This  information  (  Oiiection 
exercise  is  a  pilot  study  designea  to 
examine  individual  and  household 
discount  rates  and  individual 
preferences  over  inlergenerational 
distributions  of  wealth. 

Currently,  market  interest  rates  are 
used  as  proxies  for  individual  and  social 
discount  rates  in  economic  analyses  of 
EPA  programs  Considerable  evidence 
indicates,  however,  that  these  discount 
rates  may  bear  no  relationship  to  market 
rates.  Instead,  individual  discount  rates 
appear  to  vary  with  respect  to  time 
horizon,  socio-demographic 
characteristics,  and  the  nature  of  the 
good  being  traded  across  time 

This  study  will  use  the  experimental 
iaboratorv  to  examine  individual  and 
Uftusehoid  discount  rates  Experiment 
participants  will  be  asked  to  make 
intertemporal  trade-offs  and  discount 
rates  will  be  inferred  from  their  choices. 
Participants  will  also  be  asked  to 
provide  information  on  their  socio- 
demographic  characteristics  and 
financial  market  activities.  Ultimately, 
these  data  will  be  used  to  (i)  generate 
individual  and  household  discount  rates 
for  use  in  economic  models  involving 
intertemporal  components  and  (u) 
examine  the  appropnateness  of  using 
market  interest  rates  as  social  discount 
rates  in  economic  analyses  of  public 
programs 

Moreover,  the  choice  of  a  particular 
discount  rate  to  be  used  m  economic 
analyses  of  EPA  programs  is  likely  to 
have  consequences  for  the 
mtergenerational  distribution  of  wealth 
Thus,  equity  issues  may  infiuence 
individual  preferences  over  the  discount 
rate  used  to  evaluate  EPA  programs 

This  study  will  use  the  expen.^ienial 
laboratory  to  examine  individual 
preferences  over  income  distributions. 
Laboratory  incentives  will  be  designed 
to  create  alternative  social  decision 
mechanisms  under  which  subjects 
(  hoose  among  different  income 
distributions  that  determine  subject 
payments.  The  characteristics  defining 
these  alternative  social  decision 
mechanisms  correspond  to  equity  issues 
similar  to  those  arising  from  EPA 
policies.  By  observing  individual 
preferences  over  income  distributions 
under  alternative  decision  rules,  we  can 
provide  EPA  policymakers  with 
evidence  on  public  preferences  over 
mtergenerational  distributions  of 
wealth. 

Laboratory  incentives  will  involve 
real  (as  opposed  to  hypothetical) 
economic  commitments.  Participation 
in  these  experiments  will  be  informed 


and  voluntary.  Participants  will  be  able 
to  terminate  p>artici potion  at  any  time 
without  penalty.  Well-established 
procedures  will  be  in  place  to  ensure 
the  participants'  anonymity  and  the 
confidentiality  of  their  responses.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  vaUd  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  hsted  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  330  suojects  will 
participate  in  those  experiments 
examining  discount  rates.  Subjects  will 
convene  in  groups  at  an  Atlanta 
conference  center.  Each  subject  will 
participate  in  one  experimental  session 
and  each  experimental  session  will  last 
approximately  15  hours  inclusive  of 
time  to  sign  informed-consent  forms, 
answer  questionnaires,  read 
experimental  instructions  and  record 
decisions.  Subjects  will  incur  an 
estimated  average  of  45  minutes  travel 
time.  Assuming  a  75%  show-up  rate. 
Haigler-Bailly.  who  is  likely  to  conduct 
the  experiments,  has  estimated  that  440 
subjects  should  be  recruited  to  obtain  a 
final  sample  size  of  330  Recruiting  is  by 
telephone  and  Haigler-Bailly  estimates 
that  2000  completeid  contacts  are 
necessary  to  obtain  440  recruits.  The 
phone  calls  will  last  from  2  minutes  (for 
those  who  refuse  to  participate)  to  4 
minutes  (for  those  who  agree  to 
participate).  Hence,  the  estimated 
burden  for  these  experiments  is  824 
hours. 

260  subjects  will  participate  in  those 
experiments  examining  preferences  over 
income  distributions  Subjects  will 
convene  in  groups  on  a  university 
campus.  Each  subject  will  participate  in 
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one  Mxp«rir  -^bion  and  each 

experimenlj.  .    ...ja  will  last 
approximately  1.25  hours  inclusive  of 
time  to  sif^n  informed-consent  forms, 
answer  questionnaires,  read 
experimental  instructions  and  record 
decisions  Since  subjects  are  located  at 
the  site,  travel  time  will  be  negligible. 
Moreover,  the  recruitment  burden  will 
be  negligible,  so  no  separate  burden 
estimate  is  calculated.  Hence,  the 
estimated  burden  for  these  experiments 
is  325  hours.  Total  burden  for  the  pilot 
study  is  thus  1149  hours.  Labor  costs 
were  estimated  based  on  the  Bureau  of 
Labor  Statistics  April  18.  1997  release  of 
weekly  earnings  of  wage  and  salary 
workers.  Using  median  earnings  ($504/ 
wk).  the  total  burden  cost  is  estimated 
at  $14,477. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Dated   April  30.  1998 
Malonie  B.  William*. 
Economist 
|FR  Doc  98-12035  Filed  5-S-98;  845  ami 
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Air  Pollution  Cf 
on  Clean  Air  A< 
Coast  Air  Ou.i   ' 
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AQEMCY:  Environmental  Protection 
.\gen(  y  (EPA) 

action:  Proposed  determination  with 
request  for  comments  and  notice  of 
opportunity  for  public  hearing. 

SUMVA^-    The  U.S.  EPA  has  made  a 
pn  ,  ^termination  that  reductions 

in  expenditures  of  non-Federal  funds  for 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  in 
Diamond  Bar,  California  are  a  result  of 
non-selective  reductions  in 


«jxp«nditur«i>.  Ihis  nation,  wnen 

final,  will  permit  ti,  ■. gMD  to  be 

awarded  financial  assistance  for  FY-98 

by  EPA,  under  section  105(c)  of  the 

Clean  Air  Act  (CAA). 

DATES:  Comments  and/or  requests  for  a 

public  hearing  must  be  received  by  EPA 

at  the  address  stated  below  by  June  5, 

1998 

iDDRFSSES:  All  comments  and/or 

r  a  public  hearing  should  be 
mailed  to:  R.  Michael  Stenburg.  Grants 
and  Program  Integration  Oftice  (Air-8). 
Air  Division,  U.S.  EPA  Region  IX.  75 
Hawthorne  Street,  San  Francisco, 
California  94105-3901:  FAX  (415)  744- 
1076. 

FO«  FURTHER  INTORKUT10N  COWTACT:  R. 
Michael  Stenburg,  Grants  and  Program 
Integration  Office  (Air-8).  Air  Division, 
U.S.  EPA  Region  IX,  75  Hawthorne 
Street.  San  Francisco.  California  9410^^ 
3901  at  (415)  744-1182. 

8UPP  FMFN^AHY  INFORMATION:  Under  the 
ai.  "*  tion  105  of  the  CAA, 

EPA  provides  financial  assistance 
(grants)  to  the  SCAQMD,  whose 
jurisdiction  includes  Los  Angeles  and 
Orange  Counties  in  southern  California, 
to  aid  in  the  operation  of  its  air 
pollution  control  programs.  In  FY-97, 
EPA  awarded  the  SCAQMD  $4,844,967, 
which  represented  approximately  5.1% 
of  the  SCAQMD's  budget. 

Section  105(c)(1)  of  the  CAA,  42 
U.S.C.  7405(c)(1),  provides  that  "(njo 
agency  shall  receive  any  grant  under 
this  section  during  any  fiscal  year  when 
its  expenditures  of  non-Federal  funds 
for  recurrent  expenditures  for  air 
pollution  control  programs  will  be  less 
than  its  expenditures  were  for  such 
programs  during  the  preceding  fiscal 
year.  In  order  for  |EPA|  to  award  grants 
under  this  section  in  a  timely  manner 
each  fiscal  year.  |EPA|  shall  compare  an 
agency's  prospective  expenditure  level 
to  that  of  its  second  preceding  year." 
EPA  may  still  award  financial  assistance 
to  an  agency  not  meeting  this 
requirement,  however,  if  EPA,  "after 
notice  and  opportunity  for  public 
hearing,  determines  that  a  reduction  in 
expenditures  is  attributable  to  a  non- 
selective reduction  in  the  expenditures 
in  the  programs  of  all  Executive  branch 
agencies  of  the  applicable  unit  of 
Government."  CAA  section  105(c)(2), 
These  statutory  requirements  are 
repeated  in  EPA's  implementing 
regulations  at  40  CFR  35.210(a). 

In  its  FY-98  §  105  grant  application 
the  SCAQMD  projected  MOE  of 
$63,763,496  This  amount  represents  a 
shortfall  of  $11,450,587  from  the  actual 
FY-97  MOE  of  $75,214,083.  In  order  for 
the  SCAQMD  to  be  eligible  to  be 


awaraed  its  K'l-ya  grant,  LPA  must 
make  a  determination  under  §  105(c)(2). 

The  SCAQMD  is  a  single-purpose 
agency  whose  primar.  soun  e  of  funding 
is  emission  fee  revenue  it  is  the    unit 
of  Government  ■  for  §  105(c)(2) 
purposes  The  SCAQMD  submitted 
documentation  to  EPA  which  shows 
that  over  the  last  six  years  emission 
reductions  brought  on  by  a  combination 
of  regulated  and  voluntary  emission 
reductions  and  actions  to  minimize  fee 
increases  on  businesses  have  reduced 
fee  revenues  from  stationary  sources 
from  a  high  of  $66,914,362  in  1991- 
1992  to  approximately  $50,724,900  in 
1997-1998.  As  a  result,  the  SCAQMD 
has  instituted  hiring/salary  freezes. 
furloughs,  and  layoffs,  has  reduced  its 
equipment  purchases  and  contract 
expenditures,  and  has  instituted  new 
programs  to  reduce  costs  such  as  permit 
streamlining,  computer-assisted  permit 
processing,  and  privatization  efforts. 

Therefore,  the  SCAQMD's  MOE 
reduction  resulted  from  a  loss  of  fee 
revenues  due  to  circumstances  beyond 
its  control.  EPA  proposes  to  determine 
that  the  SCAQMD's  lower  FY-98  MOE 
level  meets  the  §  105(c)(2)  criteria  as 
resulting  from  a  non-selective  reduction 
of  expenditures.  Pursuant  to  40  CFR 
35.210,  this  determination  will  allow 
the  SCAQMD  to  be  awarded  financial 
assistance  for  FY-98. 

This  notice  constitutes  atwpwit  far 
public  comment  and  an  opipartunlty  far 
public  hearing  as  required  by  the  Clean 
Air  Act.  All  written  comments  received 
by  June  5,  1998  on  this  proposal  will  be 
considered.  EPA  will  conduct  a  public 
hearing  on  this  proposal  only  if  a 
written  request  for  such  is  received  by 
EPA  at  the  address  above  by  June  5, 
1998. 

If  no  written  request  for  a  hearing  is 
received,  EPA  will  proceed  to  the  final 
determination.  While  notice  of  the  final 
determination  will  not  be  published  in 
the  Federal  ReRi.ster  copies  of  the 
determination  can  be  obtained  by 
sending  a  written  request  to  R.  Michael 
Stenburg  at  the  above  address. 

Dated:  April  20,  1998. 
Steven  Frey, 

Acting  Director.  Air  Division.  US.  EPA. 
Fegion  9 

(PR  Doc.  98-12031  Filed  5-5-98:  8;45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-600»-«] 

Quit  of  Mexico  Program  Policy  Review 
Board  Meeting 

AGENCY:  Environmental  Protection 
.\gency  [EPA], 

ACTION:  Notice  of  meeting  of  the  Gulf  of 
Mexico  Program  Policy  Review  Board 

SUMMARY:  The  Gulf  of  Mexico  Program  s 
Policy  Review  Board  will  hold  a 
meeting  at  the  Adams  Mark  Hotel, 
.Mobile,  Alabama 

DATES:  .\  meeting  of  the  Gulf  of  .Mexico 
Program  Policy  Review  Board  will  be 
held  at  the  Adam's  Mark  Hotel.  Mobile, 
.Mabama  The  committee  will  meet  from 
1  DO  P  M   to  5:00  P  M    on  Mav  26  and 
from  9  00  AM  to  ,1  00  P.M.  on  May  27 
.Agenda  items  will  include:  Overv^iew  of 
key  environmental  indicators  for  Gulf 
Coast  estuanes.  Status  of  Management 
Committee  and  Gulf  Program 
restructuring  and  Overview  of  Current 
Initiatives;  Focus  Team  Progress  (Panel 
Reportl;  Mid-Year  Strategic  Evaluation 
The  meeting  is  open  to  the  public 
FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Giattina,  Director,  Gulf  of 
Mexico  Program  Office.  Building  1103, 


Room  202,  Stennis  Space  Center  MS 
39529-6000  at  (228) 888-1172. 
Bryon  O.  GriflBth. 

Deputy  Director,  Gulf  of  Mexico  Program. 
:FR  D<x    98-12033  Filed  S- 5-98   8  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66250;  FRL  5784-1] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
.Agency.  (EPA) 
action:  Notice 


SUMMARY:  In  accordance  with  section 

6(f)(1)  of  the  Federal  Insefrticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  bv  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrav^-n  by 
November  2.  1998.  orders  will  be  issued 
cancelling  all  of  these  registrations 
FOR  FURTHER  INFORMATION  CONTACT;  by 
mail:  James  A.  Holiins,  Office  of 
Pesticide  Programs  (7502C), 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
holHns  iame<;@epamp!l  or>p  gov. 

SUPPLEMENT ARV  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Rejistpr  before  acting  on 
the  request 

II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  54 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


TABLE  1— REGJSTRATiONS  WiTH  PENDING  REQUESTS  FOR  CANCELLATION 


Registration  Mo 


ProOuci  Nar^e 


Chemical  Name 


000334-00245     Hvsan  "CX*"  Weed  KiHer 


300352  OR -88-0005 
00076^-00686 
000769-00688 
000769-00691 

000769-'D0693 
000769-00695 

000769-00708 

000769-00749 
000769-00820 
000769-00864 
000769-00959 
000802-00438 

000892-00026 


Venoex  50  Wettabie  Powaer  Mitiade 
SMCP  Diazmon  !nsect  Spray 
SMCP  Diazinor^  4S 
SMCP  Dia2irK>n  RP  12  5  E  insectiooe 

SMCP  Diazinon  RP  25E 
SMPC  Diazinon  6-S 

SMPC  Diazinon  12  5%  Insect  Spray 

Insectiaae  Liquid.  Dia^mon.  1% 

Diazinon  4AG 

Pratt  Diazinon  18E  msec;  Spray 

Pratt  Diazinon  Ag4E  Insect  Spray 

Miller's  Whack  Wasp-Hornet-A^^Roac^ 
Killer 

Germotox  Disinlectant  Deodorant 


001839-00082     DiS;nieciant  Pumc  Spray 


5-Bromo-3-sec-OuTy'-6-"iefhvij'aci 

Acetic  aod,  (2.4-d»chto'opnenoxyi-,  2-ethyt)exyt  ester 

HexaKis(2-methvi-2-pne'^vtp'-oov!>dTstanno«n« 

O  O-Diethyi  0-(2-isopropyi-6-'^ethyt-4-pyrimielinyf)  phoaphofothioate 

O.O-Diettiyl  0-{2HSOpropyi-6-methyl-4-pyrimidtnyl)  pr>osptK)rothioate 

Aromatic  petroieu"^  oenvat've  so'vent 

O.O-Dtethyl  0-(2-iSOoropvi-6-nethyM-pynf^idinyf)  phosphorothtoate 

O.O-Diettiyi  0-{2-isooroDvt-6-'^etny>-4-pynmtd»nyl)  phosphorottwoate 

O.ODiethyi  0-(2-isopfopyi-6-'netnyM-pyrimidinyl)  phosphorottMoate 

Aliphatic  petroieu'"  hvarocart)ons 

O.O-Diethyl  C>-(2-isoDfODvi-6-"-'et'~y'-4  o^'i'-ioc^vi)  phosphorothioate 

Xylene  range  aronatic  soiven- 

O.O-Qiethvi  C)-(2-i&oorooy>-6-'^ethvi-4-ov'i~i,ai''v    .■>'•:  s,or,o',Ti,oa-e 

0,0-Diethyi  0-(2-isoprooyi-6-'^etnvi.4-Dvi"n»dir'yi   pr-iosp'-iOi'Dtiioaie 

O.O-Dtettiyl  0-(2HSopropyl-6-'-net^v'  ~  c*'i'"'Oi"yf)  phosphorothioate 

0,0-D«ethyl  0-{2-isopropyl-6-methyt-4-pynmtdinyl)  phosphorothioate 

o-isoproDcxyp^e"y>  ^er^vlca'Da™a*e 

2-Benzyl-4-chiO'-OD'ie'ioi 
4-ten-A"iyipheoo' 
Sodium  o-phenyipheia'e 
Isopropanot 

Alkyr    dimethyl   oenzvi    a'-i-nonium   chkxicle   '(60%Ci4.   30%Ci6.   5%C|», 

5%Ci2) 
AlkyC  dimethvi  ethylbenzyl  jWT>rTX)nium  chkxidp  ''F-B%C,2.  32%C,^ 


/  tl  ■ 
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Table  1— registrations  With  Pending  Requests  for  Cancellation— Continued 


RegistratKXi  No 


004787  OR-96-0003 
004822-00131 


004822-00156 
004822-00171 


004822-00175 


004822-00176 
004822-00177 
004822-00178 


004822-00179 
004822-00182 


004822-00213 


004822-00218 


004822-00219 


004822-00285 


004822-00291 


004822-00322 


010182  OR-94-0003 
010182  OR-94-0004 
010370-00163 
028293-00034 
028293-00061 
028293-00238 
028293-00257 


Product  Name 


034704-00515 
050534  FL-95-0004 


Fyfanon  ULV 

Raid  Aqueous  Ant  and  Roach  KiHer 


Raid  Water-Based  Residual  Liquid 
Raid  Roach  &  Ant  Kaier 


Raid  Formula  34  insect  Spray 


Raid  Formula  33  Insect  Spray 
Raid  Formula  32  Insect  Spray 
Raid  Formula  36  lr>sact  Spray 


Insect  Spray  tor  Crawling  Insects 
Raid  Household  Roach  &  Ant  Killer 


Raid  Formula  D147  lor  Crawling  Insects 


Raid  Roach  A  Ant  Killer  Formula  III 


Raid  Roach  &  Ant  Killer  Formula  IV 


Raid  Flea  KiHer  VI  Plus 


Raid  Flea  KiHer  V  Plus 


Raid  Ant  &  Roach  Killer  5 


Dytonate  II  15-G  Granular  Insectiode 
Dyfonate  II  15-G  Granular  Insecticide 
Flea,  Tici(.  &  Mange  Oip 
Unicom  DursOan  Flea  Spray  for  Dogs 
Unicom  Chlorpynfos  Dog  Dip 
Unicom  Dursban  Flea  &  Tick  Dog  Dp 
Unicom  Dursban  Room  Fogger 


Azinphos  Methyl  50  W 
Bravo  720 


Chemical  Name 


O.ODimethyl  phosphorodithioate  ol  diethyl  mercaptosucanate 

0,0-D»ethyl  0-(3.5,6-tnchloro-2-pyndyl)  phosphorothioate 

(Butylcart)»tyl)(6-propylpiperooyl)  ether  80%  and  related  compounds  20% 

Pyrethnns 

0,0-Diethyl  0(3,5.6-tnchloro-2-pyndyl)  phosphorothioate 

O.ODiethyl  C>-(3.5,6-tnchloro-2-pyndyl)  phosphorothioate 

( 1 -Cydohexene- 1 .2-dlcartX3Xlmtdo)methyl2.2-dlmethy^-3-(2- 
methylpropenyl)cyc^oprop 

O.ODiethyl  0-(3,5,6-tnchloro-2-pyndyl)  phosphorothioate 

(Butylcarb«tyl)(6-propy1piperonyl)  ether  80%  and  related  compounds  20% 

Pyrethnns 

O.O-Diethyl  O-(3,5.6-tr>chloro-2-pyridy0  phosphorothioate 

O.ODiethyl  0{3,5,6-tnchloro-2-pyndyl)  phosphorothioate 

O.ODiethyl  0(3.5.6-fnchloro-2-pyndyl)  phosphorothioate 

(Butylcart)ityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethnns 

O.O-Diethyl  0-(3,5,6-trichloro-2-pyrtdyn  phosphorothioate 

O.O-Dtethyl  0-(3,5.6-fnchloro-2-pyndyl)  phosphorothioate 

( 1  -Cyctohexene- 1 .2-dicartx)ximido)methyl  2^-dimethyl-3-(2- 

methylpropenyl)cycloprop 

O.O-Diethyl  0-(3.5,6-tnchloro-2-pyndyl)  phosphorothioate 

(1 -Cyctohexene- 1.2-dKaft)oximido)methyl  2,2-dimethyl-3-(2- 

methylpropenyOcyctoprop 

O.O-Diethyl  O-(3.5,6-tnchloro-2-pyr»dy0  phosphorothioate 

( 1 -Cyctohexene- 1 ,2 -dicaftx)ximKJo)methyl  2.2-dimethy(-3-(2- 

fnethylpropenyl)cyctoprop 

O.O-Diethyl  0(3.5.6-tnchtoro-2-pyndyl)  phosphorothioate 

Pyrethnns 

O.ODiethyl  0(3,5.6-tnchtoro-2-pyndyl)  phosphorothioate 

(Butylcartxtyl)(6-propyipiperonyl)  ett>er  80%  and  related  compounds  20% 

Pyrethnns 

Isopropyl  (2E.4E)-1 1-methoxy-3,7.1 1-trimethyt-2,4-dodecadienoate 

O.ODiethyl  0(3,5.6-tnchloro-2-pyndyl)  phosphorothioate 

(Butylcart>ityl)(6-propylp<peronyl)  ether  80%  and  related  compounds  20% 

Pyrethnns 

Ethyl  2-{p-phenoxyphenoxy)ethyl  cart)amate 

0,0-Diethyl  0(3.5,6-tnchloro-2-pyndyl)  phosphorothioate 

(Butylcart)rty1)(6-propylpiperonyO  ether  80%  and  related  compounds  20% 

Pyrethnns 

O-Ethyl  S^Jhenyl  ethylphosphorxxJithioate 

O-Ethyl  S-phenyl  ethylphosphonodrthioate 

O.ODiethyl  0(3,5.6-tnchloro-2-pyr)dyl)  phosphorothioate 

O.ODiethyl  0(3,5,6-tnchloro-2-pyndyl)  phosphorothioate 

O.ODiethyl  0(3.5,6-tnchloro-2-pyndyl)  phosphorothioate 

O.O-Diethyl  O-(3,5.6-tr»chloro-2-pyndy0  phosphorothioate 

W-Octyl  bicyctoheptene  dcartwximide 

O.ODiethyl  0(3.5,6-tnchloro-2-pyndyl)  phosphorothioate 

(Butylcart3<tyl)(6-propy1piperonyl)  ether  80%  and  related  compounds  20% 

Pyrethnns 

O.ODimethyl  S-((4-oxo-1  ^.3-benzotna2in-3(4A^-yl)methyl) 

phosphorodithioate 

Tetrachloroisophthalonrtrile 
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TAoLt   1 — REGiS"rRA'nONS  \\'>^^^  PENDiNG  REQlEST!:: 


C  ANCELLATiON — Continued 


No. 


Proauct  Name 


Chemical  Name 


05103&-00'.86 

:"j6??8  "X -95-0002 

Qb7908  J A- 92-0004 
069639-00030 

:i627l9-iX)'94 
,)627i9-'.J0i95 
X?  7 1 9-O0  •  96 

J62"i9-0C199 
)627i9-O02C- 


062  :" '  9-  O0202 
0627  19-00204 
;>62^' 9-00205 


Micro  Pio  Dyionate  2-G  |  O-Ethyl  Sphenyl  etttylphosphonodithioate 

Zinc  P'^osonicie  Concen:ra'e  *0f  Mouse  Zinc  d'^osd'":i.j»^    T'^.X^'.. 
Control 

Dayionate  "'   " 5-G  G^anuiar  .^secTtooe  k2-E"^v    .S^re-v    e:nyipnosp!~io.Toaitnioaifc 

Onhene  SpeciaiN  Concentraie  Q.SDi'-ietny  acetylphoaphoramidothioate 


Tape  Powoereo  f^veriajm 

B  &  G  Taoc;  '  3 


Pv^etririns 


2^-dimethyl-3-(2- 


063244 -'jOOC'I      Roo!  Saver 


B&g  SVNi-Pv^t  35  Transoaren!  FtjI-       5-Ben7,i  3-',jfv'""ip*>^/ 
sion  So'ay  '^eiNviD''ooe''vi.cyCiOD'ODa"ev.a':j\:>.  at- 

Durs&an  •,  D  O  0-Die*hyl  0-(3.5,6-thchloro-2-pyndyl)  D'-'OSD-orothioate 

B    &    I)    -venone    Genera'    ^.j'Dose      BuMcat)ityl)(6-propylp)peronyi)  ether  80%  ana  related  compounds  20% 
Spray 

Pve-n-irs 

"aoo  Genera^  f-o^cose  '-"esio^a'  Sorav        Cvcioor,x)aneca'-rv:j.:K  ac  ■    3-{2,2-dichtoroethenyl)-2^-dimethyl-, 

CcioDrooanecatKjxvic  do:  3-(2.2-dichloroethenyl)-2,2-dimethy(-, 

(Bu;vica't>i'v'   6  D'ocvtiice'o^v''  e"^e'  &0°-t  and  related  compounds  20% 

Pv'ethnns 

Cooper  ,meialiic) 

Zinc 

Oil  of  citror)eila 


Syn-Eei"^^  insecticioe  'Of  ^ia'^'s. 
B  &  G  ^iex.     2'us* 


066249-00001     Bug  Master  Slnps 


Unless  a  request  is  wi'hdraun  by  the  rek;;stra.n*  \v;<hir=    1H(    days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  a.:    of  these    rev;istrai:oiis    t'sers   if   these    pesticides   or   anyone   else   desiring   the   retention   of  a   registration 


should  contrK 


and  addresses  of  re(  (ird  fi- 


le  api)i;(.ahle   rewistrar;'    difec 


ai;  rei'istra:^''-  of  the  products  )n  Tatile 

Tabie  2  —Reg  s'ran^'s  Reques'^m 


luriny;  this  l80--da\   period.  The  following  Table  2  includes  the  names 

r:ence  by  EPA  Company  Number. 


VGl..S"ac 


.  ANfCELLATION 


EPA 

pa^v  No. 

0':k"j334 
0003.52 

LXX;769 

ij00802 
DO0892 
>: '  a39 
004  787 
004822 
(■•01 82 
0^0370 
028293 
034704 
050534 
:i5  ■  036 
056226 
057908 
059639 
:i62-9 
:i63244 
066249 


Gonpanv  Nan^e  anc  Aocess 


Mysan,  A  Drvisior  ot  Soecialty  Chemical  Resources  9056  Freeway  Dnve  Maceoon.a    .  j-  44056. 

E.  I.  Du  Pon'  De  Ne"iours  &  Go    .nc    Eianev  Mill  Pia/a.  Walkers  Mil,   Ai-^ingto'    ?•    '^S60. 

Sureco  inc     A.n  indirec  Subsidia'-v  o!  Ringer  Gorporation   9556  Ja^.es  A.-e     Sout"-    S  ,•*?  20     B':>  .-rj-    -    '.'\  55431. 

Chas  H    iiltv  Go    Box  83179,  Portiana.  QR  97283 

Pioneer  Mig   Caj    4629  inoustnai  Parkway    Cieveiana.  Oh  44 -^  36 

Stepan  Go    22  v\    Frontage  Re     Nortnfieic    iL  60093 

Chemmova  Agro  A.  S    1700  Rome  23   Suite  2i0   Wayne   \J-  0'47C 

S  C    Johnson  &  Son  Inc     1525  Howe  Street    Raane   W'  5.J403 

Zeneca  Ag  Proouds   Box  15458   Wilnington    DE  igSSC- 

AgrEvo  Environrnentai  Health.  95  Gnestnu'  Rioge  Pfl    Montvale   Ml  0^645. 

Unicorn  Laboratones.  12386  AutomoDile  Bivc    Clearwater   '^G  33762 

Cherie  Gamer   Agent  For   Platte  Cher^uca'  Go  inc    Ekix  667,  Greeley    GC  S063< 

iSK  Biosciences  Onrv     5966  HeiSiey  Re     Bci  8000,  Mentor   O*-  44^06' 

Micro-F'o  Go    Box  5948   L-akeianc   ^^l  33807. 

J  S    Deparfnent  ot  Agriculture   Anir^ai  &  Plant  Health  Inspection  Sen/ice   4"0C  «'ve'  -^d.,  Unit  152,  Rive'.ia:*-   MD  20737. 

Metam  Sodium  Task  Force  co  Stau'ter  Chernicai  Gc     '20C  Soutr  4  7'i-  S"    acn-i?'-'':   GA  94804. 

Vaient  u  S  A   Gore     i  J33  N   Galiiorma  Bivc    S;e  600   Walnut  Creek   Ca  94596 

L>ow  Agrosciences  L^C.  9330  Zionsvilie  Ra    308.'3E    maianapoiis,    N  4625c 

Gi-eg  Ripke    Bex  475   Veneta   OR  97487. 

Bug  Master  ProOucts   50  Holtworthy  St  .  Rochester,  NY  14606. 
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ill   Hroietlures  lor  Withdrawal  of 

RtMjUVSl 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A 
Hollins.  at  the  address  given  above, 
postmarked  before  November  2.  1998. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(0(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Ouposilion  of 
Kxisting  Slocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  FR 
29362)  lune  26.  1991;  |FRL  3846-4|. 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in  In  all  c:ases.  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Exiting  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply»with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 


Linda  A.  Travers, 

Dtirctor,  Information  Resources  and  Services 
Division.  Office  of  Pesticide  Programs 
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f  NViRONMENTAL  PROTECTION 

AGENCY 

IOPP-181061;  FRL  5787-1] 

CartK3!ur.in  Receipt  o(  Application  tor 
Emefgency  E«empiior,  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Arkansas 
State  Plant  Board  hereafter  referred  to  as 
the  "Applicant"  to  use  the  pesticide 
flowable  Cart)ofuran  (Furadan  4F 
Insecticide/Nematicide)  (EPA  Reg.  No. 
279-2876)  to  treat  up  to  1  million  acres 
of  cotton,  to  control  cotton  aphids.  The 
Applicant  proposes  the  use  of  a 
chemical  which  has  been  the  subject  of 
a  Special  Review  within  EPA's  Office  of 
Pesticide  Programs.  The  granular 
formulation  of  carbofuran  was  the 
subject  of  a  Special  Review  between  the 
years  of  1986-1991.  which  resulted  in  a 
negotiated  settlement  whereby  most  of 
the  registered  uses  of  granular 
carbofuran  were  phased  out.  While  the 
flowable  formulation  of  cartrafuran  is 
not  the  subject  of  a  Special  Review.  EPA 
believes  that  the  proposed  use  of 
flowable  cartxifuran  on  cotton  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  Special  Review  of 
granular  cartkofuran.  Additionally,  in 
1997  EPA  denied  requests  made  under 
provisions  of  section  18  for  this  use  of 
flowable  carbofuran.  Therefore,  in 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  May  21.  1998. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181061."  should  be 
submitted  by  mail  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  119.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 


Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket®epamail. epa.gov.  Follow  the 
instruction  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  included  in  the  public  record  by 
EPA  without  prior  notice. 

The  public  docket  is  available  for 
public  inspection  in  Rm.  119.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan,  KL-Kistra'ion 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
EX]  20460.  Office  location,  telephone 
number  and  e-mail:  CM#2.  1921 
Jefferson  Davis  Highway.  Arlington,  VA, 
(703-308-9358).  e-mail': 
deegan  da ve@ep>amail. epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
lo  itjctioii  IB  uf  itu'  Ft'dcral  Insecticide. 
Fungicide,  and  Rodent n  ide  Act  (FIFR.\) 
(7  U.S.C.  136p).  the  .administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  .Applicant  has  requested 
the  Administrator  to  issue  a  spe<;:ific 
exemption  for  the  use  of  carbofuran  on 
cotton  to  control  aphids  Information  in 
accordance  with  40  CF^K  part  1B6  was 
submitted  as  part  of  this  request. 

As  part  of  this  request,  the  Applicant 
asserts  that  the  state  of  Arkansas  is 
likely  to  experience  non-routine 
infestations  of  aphids  during  the  19ya 
cotton  growing  season  The  applicant 
further  claims  that  without  a  specific 
exemption  of  F1FR.A  for  the  use  of 
flowable  carbofuran  on  cotton  to  control 
cotton  aphids,  cotton  growers  in  the 
state  will  suffer  significant  e<;onomic 
losses  The  applicant  also  details  a  use 
program  designed  to  minimize  risks  to 
pesticide  handlers  and  applicators,  non- 
target  organisms  (both  Federally-listed 
endangered  species,  and  non-listed 
species),  and  to  reduce  the  possibility  of 
dirifl  and  runoff. 
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The  Applicant  proposes  to  make  no 
more  than  two  applications  of  flowabie 
carbofuran  on  cotton  at  the  rate  of  0.25 
lb.  active  ingredient  (a  i  )  |(8  fluid  oz); 
in  a  minimum  of  2  gallons  of  finished 
spray  per  acre  by  air,  or  10  gallons  of 
finished  spray  per  acre  by  ground 
application,  the  total  maximum 
proposed  use  during  the  1998  growing 
season  lune  1,  1998  unlil  September  30. 
1998  would  be  0.5  lb.  a.i.  (16  fluid  oz.) 
per  acre.  The  applicant  proposes  that 
the  maximum  acreage  which  could  be 
treated  under  the  requested  exemption 
would  be  1  million  acres,  with 
approximately  half  of  that  acreage 
requiring  a  second  application   If  all  the 
proposed  acres  were  treated  at  the 
maximum  proposed  rate,  then  375,000 
lbs.  a.i.  would  be  used  in  .Arkansas. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  chemical 
(i.e..  an  active  ingredient)  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs,  and  the  proposed  use  oould 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  previous  Special 
Review.  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  |OPP-18in611  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
t:omments.  which  does  not  include  an\ 
information  claimed  as  CBI  is  available 
for  inspection  from  8:^^)  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  opp- 
dcK:ket@e  pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  .ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  ,S.1'6  1  or  ASCII  file 
format,  .All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  IOPP-181061). 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depositorv'  Libraries. 

The  Agency,  accordingly,  will  review 
and  consider  a!!  comments  received 


during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
.Arkansas  State  Plant  Board. 

List  of  Subjects 

Environmental  protection.  Pesticides 

and  pests.  Emergency  exemptions. 

Dated:  April  23,  1998. 

Peter  Caulkins. 

Acting  Director.  Registration  Division,  Office 

of  Pesticide  Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-6010-4] 

Contaminated  Sediment  Management 
Stategy 

AGENCY:  Environmental  Protection 

.Agency.  • 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Environmental  Protection 

.Agency  (EPA)  announces  the 
availability  of  EPA's  Contaminated 
Sediment  Management  Strategy,  an 
Agency  workpian  issued  in  support  of 
EPA's  regulatory  and  policy  initiatives. 
The  Strategy  does  not  propose  new 
regulation  and  is  .Agency  guidance  only. 
Also  available  for  review  is  the 
Comment  and  Response  Document. 

EPA's  Contaminated  Sediment 
Management  Strategy  describes  the 
cross-program  polic\  fra.mework  in 
which  EP.A  intends  to  promote 
consideration  and  reduction  of 
ecological  and  human  health  risks 
posed  bv  sediment  contamination.  The 
Strategy  establishes  four  jioals  lo 
manage  the  problem  of  contaminated 
sediment,  and  describes  actions  the 
Agency  intends  to  take  to  accomplish 
those  goals.  The  four  goals  are:  (1) 
Prevent  the  volume  of  contaminated 
sediment  from  increasing;  (2)  reduce  the 
volume  of  existing  contaminated 
sediment:  (3)  ensure  that  sediment 
dredging  and  dredged  matenai  disposal 
are  managed  in  an  environmentally 
sound  manner:  and  (4!  develop 
scientific^ ily  sound  sediment 
management  tools  for  use  »n  pollution 
prevention,  source  control,  remediation, 
and  dredged  material  management 
ADDRESSES:  Requests  for  copies  of  EPA's 
Contaminated  Sediment  Management 
Strategv  (EP.A  document  number  EP.A 
823-R-^98-001i  should  be  sent  to:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Publications  and  Information.  P,0,  Box 


42419,  Cincinnati,  Ohio  45242; 
telephone:  1-800-490-9198,  fax:  513- 
489-8695.  EPA's  Contaminated 
Sediment  Management  Strategy  may  be 
viewed  or  downloaded  form  the  Office 
of  Science  and  Technology's  homepage 
on  the  Internet  at  http:www.epa.gov/ 
OST/.  The  Contaminated  Sediment 
Management  Strategy  and  Comment  and 
Response  Document  are  available  for 
public  inspection  and  copying  from  9:00 
am  to  4:00  pm  at  the  Water  Docket.  East 
Tower  Basement.  Environmental 
Protection  Ageno',  Mail  Code  4101,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
Also  available  are  related  docket 
materials  which  include:  the  proposed 
Strategy,  all  public  comments  received 
on  the  Strategy  as  well  as  those  received 
on  an  earlier  proposal  for  discussion, 
and  the  proceedings  of  three  national 
public  forums  held  to  discuss 
development  of  the  Strategy.  For  an 
appointment  to  review  Docket  materials, 
call  the  Water  Docket  Clerk  at  202-260- 
3027  between  9  a.m.  and  4:00  p.m.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
M.  Farris,  Risk  Assessment  and 
Management  Branch,  Office  of  Science 
and  Technology,  Mail  Code  4305.  401  M 
Street,  S.W.,  Washington.  D.C,  20460. 
Telephone:  202-260-8897. 
SUPPLEMEhfTAPv  INFORMATION:  EPA 
acceptec  wniien  cuiuments  on  the 
proposed  Contaminated  Sediment 
Management  Strategy  for  90  days  after 
publication  of  the  notice  of  availability 
in  the  Federal  Register  on  August  30, 
1994.  and  publication  of  a  notice  of 
extension  of  comment  period  in  the 
Federal  Register  on  October  28,  1994. 
At  the  ciosfc  of  the  comment  p>eriod  on 
November  30,  1994  through  1997.  EPA's 
Office  of  Science  and  Technology 
within  the  Office  of  Water  developed 
responses  to  comments  received  from 
126  organizations.  The  Strategy  and 
comment/response  document  have  been 
reviewed  and  revised  by  four  staff 
workgroups  of  the  EPA  Sediment 
Steering  Committee  who  also  drafted 
the  proposed  Strategy. 

Executive  Summary— FP A "s 
C^ontaminated  Sediment  .Management 
Strategy 

Reinventing  Government  to  Streamline 
Decision  -making 

Contaminated  sediment  poses 
ecological  and  human  health  risks  in 
many  watersheds  throughout  the  United 
States,  In  these  watersheds,  sediment 
serves  as  a  contaminant  reservoir  from 
which  fish  and  bottom  dwelling 
organisms  can  accumulate  toxic 
compounds  and  pass  them  up  the  food 
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chain.  Sediment  contaminants  can  be 
passed  to  Hsh.  birds,  and  mammals  until 
they  accumulate  to  levels  that  may  be 
toxic.  Such  toxic  effects  may  include 
neurological,  developmental,  and 
reproductive  impacts.  Toxic  chemicals 
come  from  discharges  from  industrial 
waste  and  sewage;  storm  water  runoff 
from  waste  dumps,  city  streets  and 
farms:  air  pollutants  contained  in 
rainwater:  contaminants  in  ground 
water:  discharges  to  surface  water;  and 
from  natural  sources.  The  magnitude  of 
the  sediment  contamination  problem  in 
the  United  States  is  evidenced  in  more 
than  2.100  State  advisories  that  have 
been  issued  against  consuming  fish. 
Sediments  were  identified  as  a  potential 
source  of  contamination  at  many  of  the 
sites  where  consumption  of  fish  may 
pose  health  nsks  EPA  has  studied 
sediment  quality  data  from  1,372  of  the 
2.111  watersheds  in  the  continental  U.S. 
Of  these.  EPA  has  identifled  96 
watersheds  that  contain  "areas  of 
probable  concern"  where  potential 
adverse  effects  of  sediment 
contamination  are  more  likely  to  be 
found. 

More  than  ten  Federal  statutes 
provide  authority  to  many  EPA  program 
offices  to  address  the  problem  of 
contaminated  sediment.  This  has 
resulted  in  fragmented,  and  in  some 
cases  duplicative,  efforts  to  complete 
the  necessary  research,  technology 
development,  and  pollution  control 
activities  required  to  effectively  manage 
contaminated  sediment.  Often  it  has 
been  difficult  for  EPA  programs  to  agree 
even  upon  the  fundamental  question  of 
whether  sediment  at  a  particular  site 
poses  ecological  or  human  health  risks. 
EPA's  Contaminated  Sediment 
Management  Strategy  was  developed  to 
streamline  decision-making  within  and 
among  the  Agency's  program  offices  by 
promoting  and  ensuring:  the  use  of 
consistent  sediment  assessment 
practices,  consistent  consideration  of 
risks  posed  by  contaminated  sediment, 
the  use  of  consistent  approaches  to 
management  of  contaminated  sediment 
risks,  and  the  wise  use  of  scarce 
resources  for  research  and  technology 
development. 

Goals  of  the  Contaminated  Sediment 
Management  Strategy 

EPA's  Contaminated  Sediment 
Management  Strategy  describes  actions 
that  the  Agency  intends  to  take  to 
accomplish  the  following  four  strategic 
goals:  (1)  Prevent  the  volume  of 
contaminated  sediment  from  increasing; 
(2)  reduce  the  volume  of  existing 
contaminated  sediment.  (3)  ensure  that 
sediment  dredging  and  dredged  material 
disposal  are  managed  in  an 


environmentally  sound  manner,  (4) 
develop  scientifically  sound  sediment 
management  tools  for  use  in  pollution 
prevention,  source  control,  remediation, 
and  dredged  material  management. 

What  the  Strategy  Does 

The  Contaminated  Sediment 
Management  Strategy  is  comprised  of 
six  component  sections:  assessment, 
prevention,  remediation,  dredged 
material  management,  research,  and 
outreach.  In  each  section.  EPA  describes 
actions  that  the  Agency  intends  to  take 
to  accomplish  the  four  broad  strategic 
goals. 

In  the  assessment  section  of  the 
Strategy  EPA  proposes  that  Agency 
program  offices  all  use  standard 
sediment  toxicity  lest  methods  and 
chemical-specific  sediment  quality 
criteria  to  determine  whether  sediments 
are  contaminated.  Actions  that  EPA  has 
taken  to  develop  a  biennial  national 
inventory  of  sites  and  sources  of 
sediment  contamination  (the  National 
Sediment  Quality  Survey  and  National 
Sediment  Inventory  Database)  are 
described  in  the  assessment  section  of 
the  Strategy.  EPA  plans  to  use  the 
National  Sediment  Inventory  Database 
(NSI)  to  identify  sites  that  may  be 
associated  with  adverse  effects  to 
human  health  and  the  environment. 
These  assessment  actions  should  enable 
EPA  to  focus  on  cleaning  up  the  most 
contaminated  waterbodies  and  ensuring 
that  further  sediment  contamination  is 
prevented.  The  National  Sediment 
Quality  Survey  is  a  screening-level 
assessment  of  sediment  quality  data  and 
sources  of  pollution  that  will  be  used  by 
various  EPA  programs. 

EPA's  plan  to  stop  sediment 
contaminants  from  reaching  the 
environment  is  described  in  the 
prevention  section  of  the  Strategy.  In 
order  to  regulate  the  use  of  pesticides 
and  toxic  substances  that  accumulate  in 
sediment.  EPA  proposes  the  use  of  acute 
sediment  toxicity  tests  to  support 
registration  of  chemicals  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  and  the 
evaluation  of  chemicals  under  the  Toxic 
Substances  Control  Act  (TSCA).  In  the 
prevention  section  of  the  Strategy  EPA 
also  proposes:  considering  sediment 
contamination  as  a  factor  in  determining 
which  industries  should  be  subject  to 
new  and  revised  effluent  guidelines; 
using  pollution  prevention  policies  to 
reduce  or  eliminate  sediment 
contamination  resulting  from 
noncompliance  with  permits; 
developing  guidelines  for  design  of  new 
chemicals  to  reduce  bioavailability  and 
partitioning  of  toxic  chemicals  to 
sediment;  and  implementing  point  and 


nonpoint  source  controls  to  protect 
sediment  quality.  EPA's  prevention 
actions  would  minimize  further 
contamination  of  sediment  and  reduce 
ecological  and  human  health  risks. 

In  the  remediation  section  of  the 
Strategy  EPA  proposes  using  multiple 
statutes  to  require  contaminated 
sediment  remediation  by  parties 
responsible  for  pollution.  These  statutes 
include  the  Comprehensive 
Environmental  Response,  \ 

Compensation,  and  Liability  Act 
(CERCLA).  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  the  Clean 
Water  Act  (CWA).  TSCA,  the  Rivers  and 
Harbors  Act.  and  the  Oil  Pollution  Act. 
The  Agency  will  consider  whether  a 
combination  of  pollution  prevention 
and  source  controls  will  allow 
contaminated  sediments  to  recover 
naturally  without  unacceptable  impacts 
to  human  health  and  the  environment. 
On  a  site-specific  basis,  cleanup 
programs  intend  to  consider  natural 
attenuation.  EPA's  remediation  actions 
would  clean  up  existing  sediment 
contamination  that  adversely  affects  the 
Nations  waterbodies. 

In  the  dredged  material  management 
section.  EPA  describes  its  commitment 
to  continue  to  work  with  the  Corps  of 
Engineers  to  ensure  that  dredged 
materials  are  managed  in  an 
environmentally  sound  manner. 
Physical,  chemical  and  biological  test 
methods  will  continue  to  be  used  to 
guide  disposal  and  management 
decisions 

In  the  research  section  of  the  btrategy. 
EPA  proposes  a  program  of  investigative 
research  that  is  needed  to:  develop  and 
validate  chemical-specific  sediment 
criteria  and  other  sediment  assessment 
methods;  improve  EPA's  understanding 
of  the  transfer  of  sediment  contaminants 
through  the  food  chain;  and  develop 
and  evaluate  a  range  of  technologies  for 
remediating  contaminated  sediments. 
EPA's  proposed  research  program 
would  support  improved  assessment, 
prevention,  and  remediation  of 
contaminated  sediment. 

The  outreach  section  of  the  Strategy 
describes  actions  that  EPA  intends  to 
take  to  demonstrate,  through  public 
involvement,  the  Agency's  commitment 
to,  and  accountability  for,  sediment 
management  efforts.  EPA  plans  to 
produce,  and  make  available  to  the 
public,  status  reports  on  sediment 
management  activities  as  part  of  the 
biennial  updates  of  the  National 
Sediment  Quality  Survey  Reports. 
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Next  Steps  Toward  Implementation  of  a 
Federal  Agency  Contaminated 
Sediment  .Management  Strategy 

EPA  intends  to  begin  tracking 
activities  of  the  Agency's  program 
offices  as  they  implement  the 
Contaminated  Sediment  Management 
Strategy   Future  updates  of  .\gency- 
wide  contaminated  sediment  activities 
will  be  included  in  the  biennial 
National  Sediment  Quality  Survey 
Report  to  Congress 

EP.^'s  National  Sediment  Inventor>'  is 
a  screening-level  assessment  of 
sediment  quality  and  sources  of 
pollution  that  can  be  used  in  various 
programs.  This  data  base  can  be  used  by 
Federal.  State,  and  local  agencies  to 
target  their  pollution  prevention  and 
remediation  efforts  on  the  sites  where 
sediment  may  be  contaminated 

EPA's  Contaminated  Sediment 
Management  Strategy  will  promote  EPA 
and  COE  research  to  develop 
technologies  for  remediation  of 
contaminated  sediment  under  authority 
of  the  CWA.  CERCLA,  RCYL\.  TSCA.  the 
Rivers  and  Harbors  At;l.  the  Oil 
Pollution  Act.  and  WRDA 

Guidance  provided  in  future  updates 
of  the  Strategy  wnll  facilitate  the 
coordination  of  dredged  matenal 
management  activities  among  Federal 
agencies  and  nongovernmental 
organizations   Coordination  of  dredged 
matenal  management  activities  has  been 
railed  for  in  the  December  1994  action 
plan.  "The  Dredging  Process  in  the 
United  States;  An  Action  Plan  for 
Improvement,"  developed  by  the 
Federal  Interagency  Working  Group  on 
the  Dredging  Process  (L'.S  DOT.  1994) 
Tha  Working  Group  was  convened  by 
the  Secretary  of  Transportation  in  the 
Fall  of  1993  The  Group  has  held  a 
series  of  outreach  sessions  throughout 
the  country  to  solicit  ideas  on 
improving  the  dredging  process.  The 
Working  Group  identified  important 
ac;tivities  needed  to  improve  the 
dredging  process  These  activities 
include:  enhanced  research  and 
monitoring  to  improve  dredged  material 
disposal  decision  making,  identification 
of  opportunities  to  control  sources  of 
sediment  contaminants,  and  effective 
education  and  communication  with  the 
public  on  the  risks  and  impacts 
associated  with  dredged  materia! 
disposal   Future  updates  of  the 
Contaminated  Sediment  Management 
Strategy  will  address  these  issues. 

Listing  of  Actions  Identified  in  EPA's 
Contaminated  Sediment  Management 
Strategy 

EPA's  Contaminated  Sediment 
Management  Strategy  proposes  that 


.Agency  program  offices  take  the 
following  actions. 

Assessment 

All  EP.A  program  offices  intend  to  use 

standard  sediment  testing  methods  to 
determine  whether  .sediments  are 
contaminated.  The  Office  of  Water  (OW) 
intends  to  use  standard  sediment 
toxicity  and  bioactumulation  test 
methods  for  monitoring,  interpretation 
of  narrative  water  quality  standards,  and 
dredged  matenal  disposal  testing.  The 
Office  of  Pesticide  Programs  (OPPl  and 
the  Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  intend  to  use  standard 
sediment  toxicity  tests  to  assess  the 
toxicity  of  pesticides  w  hen  registering 
or  re-registenng  these  chemicals  for  use 
and  for  evaluating  new  and  existing 
chemicals  under  TSCA  The  Office  of 
Emergency  and  Remedial  Response 
(OERR)  intends  to  use  standara 
sediment  toxicity  and  bioaccumulation 
test  methods  for  Superfund  Remedial 
Investigation-'Feasibility  Studies,  The 
Office  of  Solid  Waste  (OSW)  intends  to 
use  biological  sediment  toxicity  test 
methods  for  site-specific  risk 
assessments  and  monitoring  at 
hazardous  waste  facilities 

Where  appropriate,  EPA  program 
offices  intend  to  use  sediment  quality 
criteria,  when  they  are  published,  to 
assess  contaminated  sediment  sites.  All 
EPA  programs  conducting  sediment 
monitoring  intend  to  use  the  criteria  to 
interpret  sediment  chemistn.  data  Upon 
publication,  the  criteria  mav  be  used 
along  with  appropriate  test  endpoints 
from  chronic  sediment  bioassays  to 
interpret  the  narrative  state  water 
quality  standard  of    no  toxics  in  toxic 
amounts"  National  Pollutant  Discharge 
Elimination  System  (NPDESj  permit 
limits  would  be  based  on  applicable 
water  quality  standards  which  may 
include  the  State's  narrative  standard 
EPA  intends  to  use  the  sediment  criteria 
(as  appropriate)  with  other  information 
to  make  site-specific  decisions 
concerning  corrective  action  at 
hazardous  waste  facilities,  and  to  assess 
Superfund  sites.  The  .\gency  has  begtin 
to  develop  a  more  detailed  "User's 
Guide  for  Multi-Programi 
Implementation  of  Sediment  Quality 
Criteria  in  Aquatic  Ecosystemis," 
descnbing  how  the  .Agency's  programs 
intend  to  use  these  cntena.  This 
document  will  be  submitted  for  public 
review  when  it  is  drafted 

EPA  program  offices  intend  to  use  the 
NSI  as  a  screening- level  assessment  tool 
of  sediment  quality  and  sources  of 
pollution  The  NSI  can  be  used  by  the 
various  EP.^  program  offices  to  identify 
sites  for  further  assessment.  The 
inventory  can  be  used  to:  identify 


potentially  contaminated  sediment  sites 
for  consideration  for  remedial  action; 
identify  sites  for  further  assessment  that 
may  be  candidates  for  injunctive  relief 
or  supplemental  enforcement  projects; 
identify  problem  pesticides  and  toxic 
substances  that  may  require  further 
regulation  or  be  evaluated  for  possible 
enforcement  action:  identify  impaired 
waters  for  National  Water  Quality 
Inventory  reports  or  possible 
development  of  Total  Maximum  Daily 
Loads;  target  watersheds  for  nonpoint 
source  best  management  practices;  and 
help  select  industries  for  effluent 
guidelines  development. 

Prevention 

In  order  to  regulate  the  use  of 
pesticides  that  may  accumulate  to  toxic 
levels  in  sediment,  EPA  intends  to 
propose  that  acute  sediment  toxicity 
tests  be  included  in  procedures  required 
to  support  registration,  re-registration, 
and  special  review  of  pesticides  likely 
to  sort)  to  sediment.  In  fiscal  year  1996. 
EPA  proposed  incorp>orating  acute 
toxicity  bioassays  and  spikirig  protocols 
into  the  Agency's  pesticide  assessment 
guidelines  (40  CFR  Part  158).  To  prevent 
other  toxic  substances  from 
accimiulating  in  sediment,  EPA  also 
intends  to  propose  incorporating  acute 
sediment  toxicity  tests  and  sediment 
bioacctimulation  tests  into  routine 
chemical  review  processes  required 
under  TSCA.  In  addition,  EPA  intends 
to  develop  guidelines  for  design  of  new 
chemicals  to  reduce  bioavailabiUty  and 
partitioning  of  toxic  chemicals  to 
sediment. 

EPA's  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  plans  to 
take  action  to  prevent  sediment 
contamination  by  negotiating,  in 
appropnate  cases  of  noncompliance 
with  permits,  enforceable  settlement 
agreements  to  require  source  recycling 
and  source  reduction  activities.  'The 
Office  of  Regulatory  Enforcement  within 
OECA  also  intends  to  monitor  the 
progress  of  Federal  facihties  toward  the 
goal  of  halving  toxic  emissions  by  the 
year  1999  and  plans  to  monitor  the 
reporting  of  toxic  releases  to  the  public. 

OW  and  other  EPA  program  offices 
intend  to  work  with  nongovernmental 
organizations  and  the  States  to  prevent 
point  and  nonpoint  source 
contaminants  from  accumulating  in 
sediments.  EPA  intends  to:  (1) 
Promulgate  new  and  revised 
technology-based  effiuent  guidelines  for 
industries  that  discharge  sediment 
contaminants:  (2)  encourage  the  States 
to  use  biological  sediment  test  methods 
and  sediment  quality  criteria  to 
interpret  the  narrative  standard  of  "no 
toxics  in  toxic  amounts;"  (3)  encourage 
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the  Slates  to  develop  Total  Maximum 
Daily  Loads  for  impaired  watersheds 
specifying  point  and  nonpoint  source 
load  reductions  necessary  to  protect 
sediment  quality;  (4)  use  the  NSI  to 
identify  point  sources  of  sediment 
contaminants  for  potential  permit 
compliance  tracking  after  further 
evaluation  using  program-specinc 
criteria  to  conHrm  sediment  quality 
problems:  (5)  ensure  that  discharges 
from  CERCLA  sites  and  RCRA  facilities 
subject  to  NPDES  permits  comply  with 
future  NPDES  permit  requirements  to 
protect  sediment  quality:  and  (6)  use  the 
NSI  to  identify  watersheds  where 
technical  assistance  and  grants  could 
effectively  be  used  to  reduce  nonpoint 
source  loads  of  sediment  contaminants. 

Remediation 

OW.  OERR.  and  OECA  intend  to  use 
the  NSI  to  help  target  sites  for  further 
study  which  may  lead  to  enforcement 
action  requiring  contaminated  sediment 
remediation.  EPA  plans  to  use  standard 
sediment  toxicity,  bioaccumulation 
tests,  and  site-specific  Field-based 
methods  to  identify  potential  sites  for 
remediation,  to  assist  in  determining 
cleanup  goals  for  contaminated  sites, 
and  to  monitor  the  effectiveness  of 
remedial  actions  RCRA  Corrective 
Action  sites  are  generally  determined  by 
facilities  seeking  a  RCRA  permit,  not  by 
the  program  identifying  contaminated 
areas,  except  in  enforcement  under  7003 
orders. 

Dredged  Matena]  Management 

Guidance  provided  in  future  updates 
of  the  Strategy  will  facilitate  the 
coordination  of  dredged  material 
management  activities  among  Federal 
agencies  and  nongovernmental 
organizations. 

Research 

EPA's  Office  of  Research  and 
Development  (ORD).  through  its 
Environmental  Monitoring  and 
Assessment  Program  (EMAP).  intends  to 
continue  to  collect  new  chemical  and 
biological  data  on  sediment  quality 
These  data  would  be  included  in  the 
Agency's  NSI.  ORD  is  developing:  new 
biological  methods  to  assess  the 
ecological  and  human  health  effects  of 
sediment  contaminants,  chemical- 
specific  sediment  quality  criteria, 
methods  to  conduct  sediment  toxicity 
identification  evaluations  and  methods 
to  identify  bioaccumulative  chemicals 
in  sediment.  ORD  intends  to  develop 
dredged  material  disposal  fate  and 
transport  models,  sediment  wasteload 
allocation  models,  and  technologies  for 
remediation  of  contaminated  sediment. 


Outreach 

EPA  plans  to  undertake  a  program  of 
outreach  and  technology  transfer  to 
educate  target  audiences  about 
contaminated  sediment  risk 
management.  Target  audiences  would 
include:  other  Federal  agencies.  State 
and  local  agencies,  the  regulated 
community,  the  scientific  community, 
environmental  advocacy  groups,  the 
news  media,  and  the  general  public. 
EPA  plans  to  provide  technical  and 
nontechnical  information  to  these 
audiences  by  developing  a  range  of 
outreach  products.  Future  updates  to 
the  Strategy  will  be  reported  in  biennial 
updates  of  the  National  Sediment 
Quality  Survey  Report  to  Congress. 

Dated  April  30.  1998 
Carol  M.  Browner. 

Administrator. 

|FR  Ikx    98-12032  Filed  5-5-98:  8:45  ami 
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(OPPTS-44648:  FRL-6788-e] 

TSCA  Chemical  Testing.  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
.\neiicy  (EPA). 

AcnoM:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
receipt  of  test  data  on  alkyl  glycidyl 
ether  (CAS  No.  120547-52-6)  and 
tertiary  amyl  methyl  ether  (TAME)  (CAS 
No.  994-0S-«).  These  data  were 
submitted  pursuant  to  enforceable 
testing  consent  agreements/orders 
issued  by  EPA  under  section  4  of  the 
Toxic  Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B  Hazen.  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Enviroiunentai  Protection 
Agency.  Rm.  E-543B.  401  M  St.,  SW  . 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551:  e-mail:  TSCA- 
Hotline©epamail. epa.gov. 

SUPPt.EMENTARY  INFORMATK3N:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  procedures  specified  in 
section  4(d)  of  TSCA. 


I.  Test  Data  Submissions 

Test  data  for  alkyl  glycidyl  ether  were 
submitted  by  the  Society  of  the  Plastics 
Industry,  Inc.  (SPI)  Epoxy  Resin 
Systems  Alkyl  Glycidyl  Ether  Task 
Force.  The  report  was  submitted 
pursuant  to  a  TSCA  section  4 
enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000  and  was 
received  by  EPA  on  March  18,  1998. 
The  submission  includes  a  final  repnirt 
entitled  "In  Vitro  Mammalian  Cell  Gene 
Mutation  Test  with  an  Independent 
Repeat  Assay.  "  This  chemical  is  used  as 
an  epoxy  resin  additive  and  as  a 
modifier  for  other  epoxides  in  fiooring 
adhesives. 

Test  data  for  tertiary  amyl  methyl 
ether  were  submitted  by  the  American 
Petroleum  Institute  (API),  on  behalf  of 
the  Tertiary  Amyl  Methyl  Ether  (TAME) 
Consortium.  The  report  was  also 
submitted  pursuant  to  a  TSCA  section  4 
enforceable  consent  agreement/order  at 
40  CFR  799.5000.  EPA  received  the 
report  on  March  27.  1998.  The 
submission  includes  a  final  report 
entitled  "Two-Generation  Reproductive 
Toxicity  Evaluation  of  Inhaled  Tertiary 
Amyl  Methyl  Ether  (TAME)  Vapor  in 
CD  (Sprague-Dawley)  Rats     This 
chemical  is  widely  seen  as  a  possible 
additive  to  gasoline. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

U.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44648).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m  .  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Nonconfidential  Information 
Center  (also  known  as  the  TSCA  Public 
Docket  Office).  Rm.  B-607  Northeast 
Mall.  401  M  St.,  SW.,  Washington,  DC 
20460.  Requests  for  documents  should 
be  sent  in  writing  to:  Environmental 
Protection  Agency.  TSCA 
Nonconfidential  Information  Center 
(7407).  401  M  St.,  SW.,  Washington.  DC 
20460  or  fax:  (202)  260-5069  or  e-mail: 
oppt.ncic^pamail.  epa.gov. 

.^uthoriry:  15  U.S.C  2603. 

List  of  Sub)«cts 
Environmental  protection.  Test  data. 
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Dated:  April  27,  1998. 

Charles  M,  .^uer. 

Director.  Chemical  Control  Division.  OffKe 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc  98-1 2029  Filed  5-5-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61897;  FRL-6786-2] 

Certain  Chemicals;  Premanutacture 
Notices 

AQENCY:  Environmental  Protection 
Agency  (EP-M. 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 

Substances  Control  Act  (TSC.M  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemicai  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSC^  Inventory  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  m  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  infonnation  in  this 
document  contains  notices  received 
from  Februarv  23,  1998  to  February  27, 
1998 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "lOPPTS-SlSgrr  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Controi 
Office  (7407),  Offce  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agencv,  401  M  St..  SW  ,  Rm 
ETCr-Oqg  Washington,  DC  20460 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail, epa.gov  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  m  elertronic  form 
must  be  identified  by  the  docket  number 
IOPPTS-S18971   No  Confidential 
Business  Information  (CBIj  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
onhne  at  many  Federal  Depogitorv 
Libraries.  Additional  information  on 
electronic  submissions  c::an  he  found 
under  ■'SUPPLEME.NTAR^ 
INFORMATION". 


All  comments  which  contain 

information  claimed  as  CB!  must  be 
clearly  marked  as  such  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  m  the 
public  record  for  this  notice  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  fiPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA,  If  a  subm.itter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  anv  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  bv  EP.^  without 
further  notice  to  the  submitter, 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B  Hazen,  Director, 
Environmental  .^ssistance  Division 
(7408),  Office  of  Poliufion  Prevention 
and  Toxics,  Environmental  Protection 
Agencv,  Rm,  E-545,  401  M  St,,  SW,, 
Washington.  DC.  20460,  (202)  554-1404, 
TDD  (202)  5S4-0,S51 ;  e-mail:  TSCA- 
Hotime^pamai!  epagov. 

SUPPLEMEhrrARY  INFORMATION:  Under  the 

provisions  of  TSC^.  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subiect  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  51d)(3),  Specifically, 
EIPA  is  required  to  provide  notice  of 
rwceipt  of  PMNs  and  TME  application 
requests  ret;eived,  EPA  also  is  required 
to  identify'  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement, 

A  record  has  been  established  for  this 
notice  under  docket  number  "'OPPTS- 
51897]"  (including  comments  and  data 
submitted  electronically  as  described 
below)  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  12  noon 
to  4  pm  .  Monday  through  Friday, 
excluding  legal  holidays  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm,  NTM-B607,  401  M  St.,  SW.. 
Washington.  DC  20460, 

Electronic  comments  can  he  sent 
directly  to  EPA  at: 

opptDcic@eptaniail.ef>a.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  papwf  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past.  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
sep>arate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  refecting  the  dates  PMN 
requests  \s  tre  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  pubUc  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 


25042 


Fedpr.i 


Vol.  63.  No.  87 /Wednesday.  Mav  6.  1998 /Notices 


in  those  submissions  where  heaith  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 


•  v-iv.    Ui 


hFA  Headquarters  in  the 
address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532.  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  conHdential 
or  status  reports  on  section  5  filings. 
Send  all  comments  to  the  address 
listed  above.  All  comments  received 


will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  8  Premanufacture  Notices  Received  From:  02/23/98  to  02/27/98 


Case  No. 

Received 
Date 

Protected 

Notice 
End  Date 

Manufacturef/lm- 
porter 

Um 

Chemical 

P-98-0508 

02/23/98 

05/24/98 

CBI 

(G)  Coating  resin,  open,  norvdis- 
persive  use 

(G)  Polyester  polyurettiane  acrylic  copolymef 

P-9»-0609 

02/24/98 

05/25/98 

Bush  Boake  Allen 

(S)  Fragrance  lor  air  treshners,  tra- 

(S)        Propanoic       acid.        j-mefhyl-l. 7.7- 

Inc. 

grarice  for  Itqutd  laundry  deter- 
gerrt;  fragrance  for  liquid  surface 
cleaners,    fragrance    tor    soaps; 
Iragrance  for  shampoo  /  shower 
gel;     fragrance     for     household 
products 

tnmethylbKrycto  (2.2.1)  hept  yl  ester,  exo- 

P-98-0610 

02/23/98 

05/24/98 

CBI 

(G)  Highly  dispersive 

(G)  Dtsutwtrtuted  alkenol 

P-98-0511 

02/23/98 

05/24/98 

WacKer  Silicooes 
Corporation 

(S)  Pigment 

(G)  Siloxanes  moditied  polymethacrylate 

P-98-0512 

02/25/98 

05/26/98 

CBI 

(G)  Coating  of  metal  substrates 

(G)  Mooifieo  epoxy  resm  copolymer  of  epoxy 
wittiacrylic  monomers  modifiers  acrylic  co- 
polymer 

P-98-0513 

02/2S/98 

05/26/98 

NOF  Amenca  Cor- 
poration 

(G)  Additive 

(G)  Methylacrylate  copolymer 

P-98-0614 

02/25/98 

05/26/98 

Oltn  Corporation 

(S)  FUm-  fofmir>g  polymer 

(G)  Polyamic  acid,  acrylate  es;e'   ethyl  ester 

P-98-0515 

02/27/98 

05/28/98 

CBI 

(G)  Adhesive  additrve.  paper  addi- 
tive, printing  plate  additive 

(G)  Amines  modified  poty  (vinyl  alcohol) 

II.  8  Notices  of  Commencement  Received  From:  02/23/98  to  02/27/98 


Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-95-1332 

02/25«8 

02/09/98 

(G)  Secondary  aliphatic  alcohol 

P-97-0316 

02/27/98 

02/12/98 

(S)  Silane,  hexadecyltnmethoxy 

P-97-0552 

02/24/98 

01/27/98 

(G)  Metal  ester 

P-97-0553 

02/24/98 

01/27/98 

(G)  Metal  ester 

P-97-0809 

02/23/98 

02A)6/98 

(G)  Isocyanate  terminated  poiyurettiane 

P-97-0856 

02/23/98 

01/28/98 

(G)  Hydroxy!  terminated  polyetherol 

P-98-0004 

02/26/98 

01/29/98 

(G)  Acrylate  polymer 

P-98-0194 

02/27/98 

02/24/98 

(G)  Cydoolefin  polymer 

List  of  Sub)ects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  April  30. 1998. 

Oscar  Morales. 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  98-12030  Filed  5-5-98;  8:45  am] 

BILUNQ  COOe  6640-60-F 


E.KPORT  IMPORT  BANK  OF  THE 
UNITED  STATES 

[F  odofai  Hf>q.sio'  Soiice  So    32] 

Agency  Inlormatton  Coilectior 
Activities:  Proposed  Collection. 

Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  States. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
Export-Import  Bank  of  the  United  States 
(Ex-Im  Bank)  invites  comments  on  the 
following  information  collection  for 
which  Ex-Im  Bank  intends  to  request 


approval  from  the  Office  of  Management 
and  Budget  (OMB). 

summary:  The  Export-Import  Bank  of 
the  United  States  (Ex-Im  Bank)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  survey 
questionnaire. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  6, 
IQf^R 

ADDRESSES:  Plt^a-if  •uidrt'^.s  written 
comments  ti  sUTr.ini  iubran.  Export- 
Import  Bank  of  the  United  States. 
Business  Development.  Room  919,  811 
Vermont  Avenue.  NW..  Washington.  DC 
20571.  (202)  565-3603. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  this  submission  and  any  other 
information  may  be  obtained  from 
Daniel  Garcia.  Export-Import  Bank  of 
the  United  States,  811  Vermont  Avenue 
NW.,  Washington.  DC  20571,  (202)  565- 

SUPPLEMENTARY  INFORMATION:  This 
survey  is  used  to  comply  with  Executive 
Order  12862  that  requires  federal 
agencies  to  measure  its  ability  to  deliver 
qualitv  services  to  its  rustomers. 

Burden  Statement  Summary 

Type  of  Hequf'St  Extension  of 
expiration  date 

OMB  Number  3048-0011. 

Form  Sumber:  EIB  95-7. 

Title:  Export-Import  Bank  of  the 
United  States  Customer  Service 
Satisfaction  Surve\ 

Frequfncv  of  Use.  Annual 

Respondents:  Exporters  of  U.S.  goods 
and  services. 

Estimated  total  number  of  annua! 
responses.  1,200 

Estimated  total  nuiDber  at  hours 
needed  to  fill  out  the  form.  20  minutes. 

Dated:  May  1,  1998. 
Dan  Garcia. 

Agency  CI  pa  ranee  Officer. 

[FR  Doc  98-120'.)9  Filed  5-5-98;  8:45  am) 

BILLING  COOe   8MO-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Submitted  to  OMB  for 
Review  and  Approval 

April  30.  1998. 

SUMMARY:  The  Federal  Communications 
C.ommission.  as  part  of  its  continuing 
effort  to  reduce  paperworlt  burden 
invites  the  geseral  public  and  other 
Federal  agencies  to  take  this 
opportunitv  to  comment  on  the 
following  information  collectionisj,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  An 
agency  mav  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  f;ollection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PR.'\)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  collec:ted,  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  u.se  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  5,  1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  i:omments  to  Judy 
Holey.  Federal  Communications 
Commission,  Room  234.  1919  M  St., 
NW  ,  Washington,  DC  20554  or  via 
internet  to  iboley@fcc,gov 
FOR  FURTHER  INFORMATION  CO^fTACT:  For 
additional  information  or  copies  of  the 
information  collectionisj,  contact  Judy 
Boley  at  202^  18-0214  or  via  internet  at 
]  bo  lev-@fcc.gov. 
SUPPLEMENT  ARYINFORMATION: 
OMB  Control  So    306()-0~«3 

Title:  Procedures  for  States  Regarding 
Lifeline  Consents.  Adoption  of  Intrastate 
Disc.ount  Matrix  for  Schools  and 
Libraries,  and  Designation  of  Eligible 
Telecommunications  Carriers. 

Form  .Vo..  N/A. 

Tvpe  of  Be\ievi   Revision  of  a 
currently  approved  collection. 

Respondents  Business  or  other  for- 
profit,  state,  local  or  tribal  governments. 

Sumber  of  Respondents:  865. 

Estimated  Time  Per  Response:  1.12 
hours. 

Frequency  of  Response  On  occasion 
and  annual  reporting  requirement. 

Cost  to  Respondents:  N.'A. 

Total  Annual  Burden  970  hours. 

Seeds  and  Uses  In  the  Report  and 
Order  on  Universal  Service,  adopted 
May  7,  1997  and  released  May  8,  1997. 
the  Commission  adopted  rules  that  are 
designed  to  implement  the  universal 
service  provisions  of  section  254, 
Specifically,  the  Order  addresses:  (1) 
universal  service  principles;  (2)  services 
eligible  for  support,  (31  affordability;  (4) 
carriers  eligible  for  universal  service 
support;  (5)  support  mechanisms  for 
rural,  insular,  and  high  costs  areas;  (6) 
support  for  low-income  consumers;  (7) 
support  for  schools  and  libraries,  and 
health  care  providers;  (8)  interstate 
subscriber  line  charge  and  common  line 
cost  recovery;  and  (9)  administration  of 
support  mechanisms  Ail  the 
requirements  contained  in  the  Oraer  are 
necessary  to  implement  the 
t;ongressional  mandate  for  universal 
service  These  reporting  requirements 
are  necessary  to  verih.  that  particular 
carriers  and  other  respondents  are 


eligible  to  receive  universal  service 
support. 

Federal  Communications  Commission. 

Magaiie  Roman  Salas 

Secretary. 

[FR  Doc  QR-1 2045  Filed  5-5-98;  8:45  am) 

BILUNO  COOf   6^12-01-f 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Controi  Notic€?s 
Acquisitions  of  Shares  of  BanKs  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  18l7(j))  and  § 
225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  insp>ection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  20, 
1998 

A.  Federal  Reserve  Bank  of  Si    U)uis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63102- 
2034: 

1.  Clanton  Investments  LP,  Jerry  N. 
Clanton,  and  Janys  M.  Clanton,  all  of 
Louisville,  Kentucky;  to  acquire  voting 
sharas  of  Magnolia  Bancshares,  Inc., 
Hodgenville,  Kentucky,  and  thereby 
indirectly  acquire  Bank  of  Magnolia, 
Magnolia,  Kentuci  ■. 

B   Federal  Reser-ve  Bank  ol 
Minneapolis   karen  L.  Grandstrand, 

Vi.  e  i'l-es  ,:H:;t)  90  Hennepin  Avenue, 
PC  Box  ^al,  Minneapolis,  Minnesota 
55480-0291: 

1.  Myron  L  Mulder,  Prinsburg, 
Minnesota;  to  acquire  voting  shares  of 
PSB  Financial  Shares.  Inc.,  Prinsburg, 
Minnesota,  and  thereby  indirectly 
acquire  Prinsburg  State  Bank,  Prinsburg, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
^vs'prr,   April  30. 1998. 

Jennifer  )  Johnson, 
Deputy  Secretary  of  the  Board. 
FR  Doc.  98-11977  Filed  5-5-98:  8:45  am] 
BILUMG  COOE  nift-oi-f 
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Formations  ot,  Acquisitions  by.  and 
Mprqors   i'  Bank  Molding  Companies 

I  h»  ^uinpanies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq  ) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  29,  1998 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

J ,  First  American  Corporation, 
Nashville,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Peoples 
Bank,  Dickson,  Tennessee. 

H   f  ••(leri  I  Ki-s4Tve  Bank  of  Kansas 
City  ,4^  M.>  ;.dti.  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Commerce  Bancshares,  Inc., 
Lincoln,  Nebraska:  to  acquire  100 
percent  of  the  voting  shares  of  Western 
Nebraska  National  Bank,  Valentine. 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  30.  1998. 
lennifer  ].  )ohnsoo. 
Deputy  Secretary  of  the  Board 
(FR  Doc.  98-11975  Filed  5-S-98;  8:45  am) 
■ICUNO  OOOC  ttlO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  thai  are 
Engaged  m  Permissible  Nontwnking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  20.  1998 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

J   The  Bank  of  Nova  Scotia,  Toronto. 
Canada:  to  acquire  American  Securities 
Transfer  k  Trust  Incorporated,  Denver, 
Colorado,  and  thereby  engage  in  certain 
shareholder  services,  including  acting  as 
a  stock  transfer  and  dividend  disbursing 
agent  and  providing  similar  custodial  or 
agency  services,  pursuant  to  § 
225.28(b)(5)  of  the  Boards  Regulation  Y 

B.  Federal  Reserve  Bank  of  Chicago 

(Philip  )ackson.  Applications  Officer) 
230  South  l^Salle  Street,  Chicago. 
Illinois  60690-1413: 

I.  First  Chicago  NBD  Corporation, 
Chicago,  Illinois;  to  acquire  indirectly 
through  First  Chicago  Trust  Company, 
New  York,  New  York,  50  percent  of  the 
voting  shares  of  Boston  EquiServe,  L.P., 
Canton,  Massachusetts,  and  thereby 
engage  in  the  nonbanking  activities  of 
providing  data  processing  services  and 
performing  trust  company  operations 
pursuant  to  §§  225.28(b)(14)  and 
225.26(b)(5)  of  the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  April  30.  1998. 
fennifer  |.  lohnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  98-11976  Filed  5-S-98;  8:45  am) 
siLUMG  coo€  ^^^<^-o^-f 


FEDRAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  DATE:  1 1  UO  a.m..  Monday.  May 
11.  IMMH 

PtjkCE:  Mamner  S.  Eccles  Federal 
Resen.  e  Board  Building,  20th  and  C 
Streets.  N.W.,  Washington,  DC.  20551. 
STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1   Pei-sonnel  ac^tions  (appointments, 
promotions,  assignments, 
reassignments.  and  salan  actions) 
involving  individual  Federal  Keser\'e 
System  employees 

2.  Any  items  carried  fonvard  from  a 
previously  announced  meetiiiK 
CONTACT  PERSON  RDR  MORE  INFORMATION: 
loseph  R   (,ii\ne,  .\ssistant  to  the  Hoard; 

SUPPt-EMEhfTARY  INFORMATION:  You  may 
call  .inj— i')j  -  MOfi  bt'^innmg  at 
approximately  5  p  m   two  business  days 
before  the  meeting  for  a  rworded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting:  or  you  may 
contact  the  Boards  Web  site  at  http;// 
www.bog.frb  fed. us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indit:ates 
procedural  and  other  information  about 
the  meeting. 

Dated:  May  1    1 998 
lenniCnr ).  Johnaon. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  98-12097  Filed  5-1-98:  5:08  pm| 

BtLLINO  COOf  »1»-«1-l> 


FEDERAL  TRADE  COMMISSION 

Survey  of  Rent-to-Own  Customers; 
Proposed  Infomnation  Collection 

AGENCY:  Federal  Trade  Commission 

(FTC) 

ACTION:  Proposed  information 

collection;  comment  request 

SUMMARY:  The  FTC  invites  conunents  on 
a  proposed  telephone  survey  before 
submitting  a  request  for  OMB  review 
under  the  Paperwork  Reduction  Act. 
DATES:  Comments  on  the  proposed 
surx'ey  must  be  submitted  on  or  before 
July  6.  1998. 

ADDRESSES:  Written  comments  should 
be  dddre>sed  to  Elaine  W.  Crockett, 
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Attorney,  Office  of  the  General  Counsel, 
Room  598.  6th  Street  &  Pennsylvania 
Avenue.  N'W..  Washington.  DC  20850. 
Telephone   (202)  .326-2453   E-mail: 
ECrockett@PTC.goy 
FOR  FURTHER  INFORMATION  CONTACT: 
Signe-.Mary  McKeman.  Economist, 
Federal  Trade  Commission.  6th  Street 
and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20580.  Telephone: 
(202)  326-3480,  E-mail 
SMcKernan@FTC  goy 
SUPPLEMENTARY  tNFORMATJON:  The  FTC 
seeks  comments  concerning  a  proposed 
telephone  survey  of  consumers  in  order 
to;  (Ij  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  FTC.  including  whether 
the  information  will  haye  practical 
utility;  (2)  Evaluate  the  accuracy  of  the 
FTC's  estimate  of  the  burden  of  the 
proposed  collec:tion  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic  .  mechaniciil  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Title:  Survey  of  Rent-to-Own 
Customers. 

Type  of  review:  New. 

Frequency  Once. 

Affected  public:  Consumers. 

Response  Hour  Burden: 

Pretest  questionnaire:  approximately 

10  minutes  j<  50  people=8  hours 
Screening  question  One  initial 
question  within  a  survey  of  20.000 
people  {other  topias  are  also 
submitted  from  third  party  entities] 
Approximately  30  seconds  x  20,000 
people=167  hours. 
Questionnaire  response: 
Approximately  300-500  consumers 
X  10  minutes=83  hours. 
Total  burden  hours:  Approximately 

260. 
.'\hstract:  The  FTC  proposes  to  survey 
rent-to-own  customers  in  order  to 
evaluate  their  experiences  with  rent-to- 
own  transactions.  This  information  will 
be  used  to  assess  reported  consumer 
protection  concerns  and  in 
consideration  of  possible  future 
Commission  actions.  All  information 
will  be  collected  on  a  voluntary  basis 
and  the  identities  of  respondents  will 
remain  confidential. 

If  OMB  approves,  the  FTC  will 
contract  with  a  survey  firm  to  identify 


300  to  500  rent-to-own  consumers  and 
to  briefly  obtain  information  about  their 
experience  with  the  rent-to-own 
industry-.  Survey  respondents  w  il!  be 
identified  through  screening  questions 
included  in  a  preexisting  random  digit 
dialing  survey  of  a  nationally 
representative  sample  of  approximately 
1.000  individuals  The  screening  survey 
will  include  routine  demographic 
questions  as  well  as  specific  questions 
contracted  by  other  firms  and 
organizations  Given  the  low  (roughly 
2%)  incidence  rate  of  rent-to-own 
customers  withm  the  general 
population,  the  FTC  estimates  that 
approximately  20.000  people  will  be 
screened  m  order  to  obtain  a  sample  of 
300  to  500  customers 

The  survey  questionnaire  will  be 
pretested  on  approximately  50 
respondents  to  ensure  that  all  questions 
are  easily  understood  The  pretest  will 
take  approximately  10  minutes  apiece. 
for  a  total  of  8  hours  The  final  survey 
will  involve  300-500  respondents,  again 
for  approximately  10  minutes  apiece,  for 
a  total  of  83  hours. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary 
IFR  Doc  98-11941  Filed  5-5-98;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

"Year  2000"  Consumer  Issues; 
Request  for  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  seeks 
comment  on  the  various  types  of  "Year 
2000"  problems  that  consumers  are 
likely  to  face.  The  term  "Year  2000 
problems"  (hereinafter  "t'2K 
problems ')  as  used  m  this  Federal 
Register  Notice  (hereinafter  "Notice") 
refers  to  problems  caused  by  the 
inability  of  software  and 'or  electronic 
products,  including  personal  computers 
(hereinafter  "PCs")  and  other  computer 
systems,  to  process,  store,  display,  or 
otherwise  utilize  dates  correctly 
beginning  in  the  year  2000.  This 
inability  usually  stems  from  a  failure  to 
distinguish  between  the  year  2000  iand 
subsequent  years)  and  the  year  1900 
(and  subsequent  years)  Additionally,  it 
might  include  an  inability  to  recognize 
the  year  2000  as  a  leap  year 

Specifically,  the  Commission  seeks 
comment  on  what  types  of  consumer 
software  and  electronic  products  are 
likely  to  experience  Y2K  problems,  as 
well  as  what  steps  have  been  taken  or 


will  be  taken  by  software  publishers, 
electronics  manufacturers,  and  others  to 
notify  consumers  of  any  anticipated 
Y2K  problems  and  to  remedy  any  such 
problems.  The  Commission  also  seeks 
comment  on  potential  Y2K  problems 
likely  facing  various  segments  of  the 
consumer  financial  services  industry, 
such  as  finance  entities,  consumer 
reporting  agencies  (some  of  which  are 
commonly  referred  to  as  credit  bureaus), 
and  other  businesses  involved  in 
consumer  financial  services.  Lastly,  the 
Commission  seeks  comment  regarding 
interest  in  participating  in  or  attending 
one  or  more  workshops  to  discuss  the 
issues  raised  in  this  Notice. 

DATES:  Comments  must  be  submitted  on 
or  before  June  22.  1998. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Secretary.  Federal 
Trade  Commission,  Room  H-159,  Sixth 
Street  and  Pennsylvania  Ave.,  NW., 
Washington,  DC.  20580.  The 
Commission  requests  that  the  original 
comment  be  filed  with  five  copies,  if 
feasible.  The  Commission  also  requests, 
if  possible,  that  the  comment  be 
submitted  in  electronic  form  on  a 
computer  disk.  (F*rograms  based  on  DOS 
or  Windows  are  preferred.  Files  from 
other  operating  systems  should  be 
submitted  in  ASCII  text  format.)  The 
disk  label  should  identify  the 
conunenter's  name  and  the  name  and 
version  of  the  word  processing  program 
used  to  create  the  comment. 
Alternatively,  the  Commission  will 
accept  conunents  submitted  to  the 
following  e-mail  address  <y2k®flc.gov>. 
All  submissions  should  be  captioned: 
"Year  2000  Consumer  Issues — 
Comment.  FTC  File  No  P984238  " 

FOR  FURTHER  INFORMATION  CONTACT:  Fof 

questions  concerning  consumer 
software  or  electronic  products: 
Jonathan  M.  Cowen.  Attorney,  Division 
of  Enforcement,  Federal  Trade    . 
Commission,  Sixth  Street  k 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20580.  telephone  202-326-2533,  e- 
mail  (for  questions  or  information  only) 
<jcowen&ftc.gov>.  For  questions 
concerning  consumer  financial  services: 
Rolando  Berrelez.  Attorney,  Division  of 
Credit  Practices,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Ave..  NW,  Washington, 
DC  20580,  telephone  202-326-3211,  e- 
mail  (for  questions  or  mformation  only) 
crberrelez@ftc.gov>. 

SUPPLEMENT  ARV  INFORMATION: 

Background 

The  Commission  believes  that 
consumers  might  potentially  experience 
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Y  jK  prooienis  '  related  to  t^i.  suttware. 
electronic  products.^  and  consumer 
financial  services  provided  by  finance 
entities.'  consumer  reporting  agencies/ 
and  other  businesses.  These  consumer 
issues  have  been  explored  to  some 
extent  in  Congressional  hearings  ^  and 


'  Cf  related  definitions  in  Exec.  Order  No.  13.073, 
63  FR  6,^67  (1998)  ( 'YZIC  problem"  defined  with 
respect  to  "computer  systems  and  other  electronic 
device*");  48  CFR  39.002  ("Year  2000  compliant" 
defined  with  respect  to  "information  technology"); 
Letter  from  Kevin  Thurm.  Deputy  Secretary  of  the 
US  Department  of  Health  and  Human  Services,  to 
Biomedical  Equipment  Manufacturers.  Enclosure 
()an.  21.  1998)  ("Year  2000  compliant"  defined  with 
respect  to  "medical  devices  and  scientific 
laboratory  equipment"). 

'The  Commission  is  using  the  term  electronic 
product*  in  this  Notice  to  refer  broadly  to  all 
products  that  contain  one  or  more  embedded 
microchip*.  It  has  been  suggested  that  only 
electronic  products  whose  microchips  possess  s 
date  function  with  a  year  component  might 
potentially  experience  Y2K  problems.  Specific 
examples  of  consumer  electronic  products  that  it 
has  been  suggested  might  experience  Y2K  problems 
include,  non-exhaustively.  the  following  products: 
PCS,  videocassatte  recorders  (hereinafter  "VCRs"), 
programmable  thermostats,  home  security  systems, 
nume  automation  systems,  digital  wristwalchas, 
camcorders,  cameras,  and  fax  machines.  It  has  also 
been  suggested  that  Global  Positioning  System 
(hereinafter  "Gf^")  receivers  might  experience 
problems  related  to  use  of  a  lO-bil  field  for  weeks 
since  January  1980 — sometimes  called  "Week 
1024"  problems — that  might  occur  beginning  in 
August  1999  For  purposes  of  GPS  receivers,  the 
Commission  is  using  the  term  "Y2K  problems"  to 
include  such  problems. 

'The  Commission  is  using  the  lenn  finance 
entitiet  in  this  Notice  to  refer  broadly  to 
nonfedarally  chartered  or  nonfederally  insured 
entities — such  as  mortgage  companies,  finance 
companies,  leasing  companies,  vehicle 
manufacturers  or  dealerships,  retailers,  and 
others — who  may  extend  and/or  advertise 
"consumer  credit"  or  "consumer  leases."  as  those 
terms  are  defined  under  $  226.2  of  Regulation  Z.  12 
CFR  226.2,  as  amended,  or  S  213.2  of  Regulation  M. 
12  CFR  213.2.  as  amended,  respectively. 

*The  term  consumer  reporting  agency,  as  used  in 
this  notice,  is  defined  in  Section  1681a  of  the  Fair 
Credit  Reporting  Act  ( "FCRA").  15  U  S  C.  l»eu.  as 
amended.  The  term  generally  refers  to  any  person, 
which,  for  monetary  fees.  dues,  or  on  a  cooperative 
nonprofit  basis,  regularly  engages  in  whole  or  in 
part  in  the  practice  of  assembling  or  evaluating 
consumer  credit  information  or  other  informalioa 
on  consumers  for  the  purpose  of  furnishing 
cotuumer  reports  to  third  parties,  and  which  uses 
any  means  or  facility  of  interstate  commerce  for  the 
purpose  of  preparing  or  furnishing  consumer 
reports.  The  term  consumer  report  as  used  in  this 
notice,  is  also  defined  in  Section  1681a  of  the 
FCRA.  Generally.  consumT  report  refers  to  any 
written,  oral,  or  other  conurunication  of  any 
Information  by  a  consumer  reporting  agency  which 
Is  used  or  expected  to  be  used  or  collected  in  whole 
or  in  part  for  the  purpose  of  serving  as  a  bctor  in 
establishing  a  consumer's  eligibility  for  credit, 
insurance,  or  employment. 

'  Hearing  on    Year  2000  RUks:  What  Are  The 
Consequences  Of  Information  Technology  Failure?" 
Before  the  Subcomm.  on  Technology  of  the  House 
Science  Comra  and  the  Subcorrun.  on  Government 
Management.  Information  and  Technology  of  the 
House  Government  Reform  and  Oversight  Comm. 
(1997);  Hearing  on  "The  Year  2000  Problem"  Before 
the  House  Comm.  on  Banking  and  Financial 
Services  (1998):  Hearing  on  "Financial  Institutions 
and  the  Year  2000  Problem"  Before  the  Subcomm. 


by  Other  federal  agencies.  For  example, 
the  Food  and  Drug  Administration  has 
sought  information  from  manufacturers 
of  biomedical  equipment  concerning  the 
Y2K  compliance  of  their  products,  some 
of  which  might  be  in  the  possession  of 
consumers.*  Also,  the  Federal  Financial 
Institutions  Examination  Ck)uncil  has 
issued  safety  and  soundness  guidance  to 
federally-chartered  or  federally-insured 
financial  institutions  on  potential  Y2K 
risks. ^ 

With  respect  to  software  and 
information-technology-related 
electronic  products,  there  have  also 
been  some  efforts  by  both  private  and 
government  entities  to  disseminate 
available  information  on  specific 
products.  For  example,  some 
commercial  off-the-shelf  (hereinafter 
"COTS")  software  and  PC 
manufacturers  have  made  Y2K 
compliance  information  available  to  the 
business  community  and  consumers  on 
the  Internet.  This  information  has  in 
turn  been  aggregated  to  varying  degrees 
by  other  entities,  who  have  also  made 
their  COTS  compilations  available  on 
the  Internet.  A  comprehensive 
compilation  is  the  COTS  database 
maintained  by  Mitre  Cxirp.  (hereinafter 
"Mitre").*  Mitre's  database  describes 
many  of  the  Y2K  problems  that 
individual  software  and  PC 
manufacturers  have  already  disclosed 
and  sometimes  also  directs  readers  to 
the  availability  of  software  "patches" 
(i.e.,  fixes)  that  can  be  downloaded  from 
the  manufacturers'  own  Internet  sites. 
The  Year  2000  Subcommittee  of  the 
Chief  Information  Officers  Council  has 
established  a  similar  Internet  database 
that  provides  COTS  compliance 
information  collected  from  vendors  and 
federal  agencies.' 

Furthermore,  with  respect  to  financial 
issues,  at  least  one  trade  association  has 
surveyed  its  membership  regarding  their 
Y2K  preparedness  and  posted  a  variety 
of  Y2K-related  materials  on  its  Internet 
site.'^  The  survey  did  not,  however, 
directly  seek  information  related  to 


on  Financial  Services  and  Technology  of  the  Senate 
Banking.  Housing  and  Urban  Aflairs  Comm.  (1997). 

•l-etter  from  Kevin  Thurm.  Deputy  Secretary  of 
the  U.S.  Department  of  Health  and  tiuman  Services, 
to  Biomedical  Equipment  Manufacturers  ()an.  21. 
1998). 

^  Safety  and  Soundness  Guidelines  Concerning 
the  Year  2000  Business  Risk.  Federal  Financial 
Institutions  Examination  Council  (Dec.  17,  1997). 

■  Mitre  Corporation.  COTS  Companies  and 
Product  Information  Databa$e  (1998)  <hnp:// 
www.mitre.org/research/cois/ 
VENDOR_UST  html> 

•Chief  Information  Officers  (Council,  Federal  Year 
20OO  Commercial  OfftheShelf  ICOTSI  Product 
Database  (1998)  <http;//y2k.policyworks.gov>. 

'"Securities  Industry  Association.  Year  2000 
Financial  Service  Industry  Scorecard  (1997)  <http:/ 
/www.sia.com>. 


consumer  financial  services,  such  as 
credit  issues. 

The  Commission  believes  that  it 
would  be  useful  to  solicit  public 
comment  on  the  Y2K  problems  that 
consumers  will  likely  face  in  order  to 
obtain  more  complete  information  on 
these  potential  problems.  The 
Commission  also  believes  that 
aggregating  information  on  these 
seemingly  disparate  issues  might  help 
businesses  and  consumers  alike  to  avert 
otherwise  unforeseen  problems  "  In 
addition,  potential  remedies  for 
problems  that  might  occur  could  also  be 
identified.  With  regard  to  consumer 
software  and  elmrtronic  products,  these 
could  range  from  downloadable 
software  patches  to  rebates  or  refunds.'^ 

Legal  Authority 

Section  5  of  the  Federal  Trade 
Commission  Act  (hereinafter  "FTC 
Act").  15  U.S.C.  45(a).  gives  the 
Commission  broad  authority  over  the 
advertising  and  marketing  of  products 
and  services  through  its  prohibition  on 
"unfair  or  deceptive  acts  or  practices  in 
or  affecting  commerce."  The 
(Commission  has  issued  policy 
statements  to  provide  guidance  on  how 
it  evaluates  whether  acts  or  practices  are 
"unfair  or  deceptive"  under  section  5  of 
the  FTC  Act  and  on  how  it  will  enforce 
the  legal  requirement  that  advertisers 
possess  a  reasonable  basis  for  objective 
claims  about  their  produrts  and 
services." 

Additionally,  the  Commission  has 
enforcement  authority  under  the 
Magnuson-Moss  Warranty  Act,  15 
U.S.C.  2301  et  seq  .  and  has 
promulgated  rules,  regulations. 
statements,  and  interpretations  pursuant 
thereto.  16  CFR  parts  700-703.  The 
Commission  also  has  enforcement 
authority  under  the  Consumer  Credit 
Protection  Act'* 


' '  Obtaining  and  dissemirutlng  reliable 
information  also  could  help  correct  any 
misinformation  that  might  inadvertently  have  been 
disseminated  in  the  popular  press  and  elsewhere. 

"Conceivably,  manufacturers,  retailers,  and/or 
consumer  groups  might  consider  establishing 
alternative  dispute  resolution  (hereinafter  "AOR") 
machanisms.  in  particular  to  deal  with  electronic 
produn  problems.  An  ADR  program  might  have  the 
flexibility  to  effectively  handle  remedy  issues  that 
could  be  complicated  by  (actors  such  as  the  age  of 
the  product  at  issue  and  its  expected  useful  life. 

"Federal  Trade  Commission  Policy  Statement  on 
Deception,  appended  to  Cliffdale  Associates.  Inc  . 
103  F.T.C  1 10.  1 74  (1984);  Federal  Trade 
Commission  Policy  Statement  on  Unfairness. 
appended  to  International  Harvetter  Co..  104  F.T.C 
949,  1070  (1984)  (superseded  by  IS  U.S.C.  45(n)): 
Federal  Trade  Commission  Policy  Statement 
Regarding  Advertising  Subsuntiation.  48  FR  10.471 
(Mar.  11.  1983). 

"The  Consumer  Credit  Protection  Act.  15  U.S.C 
1601  et  seq  includes,  inter  alia,  the  Truth  in 
Lending  Act.  15  U.S.C  1601-1667  et  seq..  and  its 
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Public  Workshops 

The  Commission  seeks  public 
comment  as  to  the  advisability  of 
convening  one  or  more  public 
workshops  to  assist  in  gathering 
information  and  to  provide  an 
opportunity  for  public  dialogue 
regarding  the  issues  raised  m  this 
Notice.  The  Commission  believes  that 
software  and  microchip/electronic 
product  issues  could  likely  be  discussed 
in  a  single  workshop,  while  consumer 
financial  service  issues  might  require  a 
separate  workshop  ,'\ny  workshops 
would  not  be  intended  to  achieve  a 
consensus  among  participants,  or 
between  participants  and  Commission 
staff,  with  regard  to  issues  raised  in  this 
Notice.  Persons  interested  in  attending 
or  participating  in  such  workshops  are 
requested  to  notify  Commission  staff  in 
the  comment  submitted  in  response  to 
this  Notice  If  the  Commission  decides 
to  convene  one  or  more  public 
workshops,  it  will  announce  the  subject 
matter,  date.  time,  and  location  of  the 
workshop(s)  in  a  separate  notice  in  the 
Federal  Register. 

Request  for  Comment 

Interested  parties  are  requested  to 
submit  wTitten  comments  on  any  issue 
of  fact,  law  or  policy  that  may  inform 
the  Commission  regarding  the  issues 
raised  in  this  Notice  Please  provide 
copies  of  any  studies,  surveys,  research, 
or  other  empirical  data  referenced  in 
responses.  "The  Commission  also  seeks 
comment  on  the  following  specific 
questions:'^ 

Software  and  Electronic  Products 

Software 

1  1     What  types '*  of  consumer  software 
process,  store,  display,  or  otherwise 
utilize  dates^  How  are  the  dates 
utilized' 

1.2     What  types  of  consumer  software, 
if  any,  are  marketed  as  Y2K 


implementing  Regulation  Z.  12  CFR  pan  226;  the 
Consumer  Leasing  Act.  15  L'.S  C   1667-l667e.  and 
its  implementing  Regulation  M,  12  CFR  part  213. 
the  Equal  Credi!  Opportunity  Act.  15  U.SC.  1691- 
1691f  and  its  implementing  Regulation  B,  12  CFR 
pan  202.  \he  ElectinniC  Fund  Transfer  .\ct.  15 
U.S.C.  1693  et  seq  and  its  implementing  Regulation 
E,  12  CFR  part  205.  the  Fair  Credit  Reporting  .Act. 
15  U.S.C.  1681  et  seq  .  as  amended,  and  t!ie  Fair 
Debt  Collection  Practices  .^c1.  15  L  S  C   1692  et  seq 

"Questions  concerning  softwa.'-e.  microchips. 
and  electronic  products  should  be  construed  as 
limited  to  such  item*  that  could  sliil  be  in  use  by 
consumers  now. 

"With  respect  to  software  the  Commission  is 
using  the  term  t\-pe  to  r«!e-  to  categories  such  as 
spreadsheet  programs,  databa.se  programs, 
schedulers  communications  programs,  etc.  The 
Commission  also  requests  information  on  specific 
software  titles,  to  the  extent  that  such  information 
is  available. 


compliant '  What  is  meant  by  this 
claim' 
13     What  types  of  consumer  software. 
if  any.  are  likely  to  have  YZK 
problems'  What  is  the  nature  of  the 
problems' 

1.4  For  each  type  of  consumer 
software  likely  to  have  Y2K 
problems,  is  software  with  such 
problems  currenth  being  marketed? 
If  so,  what  percentage  of  the 
software  of  this  type  currently  being 
marketed  has  Y2K  problems?  If  not. 
when  did  marketing  end? 

a  What  percentage  of  the  software  of 
this  type  being  marketed  two  years 
ago  had  Y2K  problems?  Five  years 
ago-' 

1.5  For  each  t\pe  of  consumer 
software  likely  to  have  Y2K 
problems,  how  frequently  do 
consumers  typically  upgrade  or 
replace  the  software'  What 
percentage  of  consumers  who  use 
this  type  of  software  typically  use  a 
version  that  is  more  than  two  years 
old'  More  than  five  years  old?  More 
than  ten  years  old' 

1.6  For  each  type  of  consumer 
software  likely  to  have  Y2K 
problems,  what,  if  anything,  has 
been  done  or  will  be  done  to  notify 
consumers  of  these  problems?  If 
notification  is  planned  but  has  not 
yet  occurred,  when  will  it  occur? 

1.7  For  each  type  of  consumer 
software  likely  to  have  Y2K 
problems,  is  a  software  fix  a 
practical  solution'  What  is  the 
nature  of  the  fix' 

a.  What,  if  anything,  has  been  done  or 
will  be  done  to  notify  consumers  of 
any  practical  software  fixes'  If 
notification  is  planned  but  has  not 
yet  occurred,  when  will  it  occur? 

b.  How  is  the  fix  being  made  available 
to  consumers?  How  much,  if 
anything,  are  consumers  expected 
to  pav  to  obtain  the  fix'  What  is  the 
cost  of  the  fix  to  software 
publishers' 

1  8     What  types  of  consumer  software. 
if  any.  are  able  to  avert  Y2K 
problems  provided  the  consumer 
takes  some  specific  action  (e.g., 
resetting  the  clock]' 

a.  Does  the  software  prompt  the  user 
with  a  message  suggesting  the 
necessarv  action' 

b.  If  not.  what,  if  anything,  has  been 
done  or  will  be  done  to  notify 
consumers  of  the  necessary  action? 

1.9     For  each  type  of  consumer 
software  likely  to  have  Y2K 
problems,  if  software  fixes  are 
impractical,  have  consumers  been 
offered  or  will  thev  be  offert^d  any 
refijnds  (full  or  partiali, 
replacement  software,  or  other 


compensation  (e.g.,  discounts  off 
replacement  software)?  If  so.  how 
have  consumers  been  notified  or 
will  they  be  notified  of  such 
refunds,  replacements,  or  other 
compensation? 

^4ic^ochjps 

2.1  What  types  '''  of  microchips  that 
are  embedded  in  consumer 
electronic  products  process,  store, 
or  otherwise  utilize  dates?  How  are 
the  dates  utilized? 

2.2  Are  there  circumstances  under 
which  a  microchip  might  utilize 
dates  indirectly  (e.g.,  checking  the 
date  circuit  to  determine  whether  a 
product  is  turned  on)?  If  so,  how  are 
the  dates  utilized? 

2.3  What  types  of  microchips,  if  any, 
are  marketed  as  Y2K  compliant? 
What  is  meant  by  this  claim? 

2.4  What  types  of  microchips  that  are 
embedded  in  consumer  electronic 
products,  if  any,  are  likely  to  have 
Y2K  problems?  What  is  the  nature 
of  the  problems? 

Electronic  Products 

3.1  What  types  '*  of  consumer 
electronic  products  contain 
microchips  that  process,  store,  or 
otherwise  utilize  dates?  How  are  the 
dates  utilized? 

3.2  Are  there  circumstances  under 
which  a  consumer  electronic 
product  might  contain  a  microchip 
that  utilizes  dates  indirectly  (e.g., 
checking  the  date  circuit  to 
determine  whether  a  product  is 
turned  on)?  If  so.  how  are  the  dates 
utilized? 

3.3  What  types  of  consumer  electronic 
products,  if  any,  are  marketed  as 
Y2K  compliant?  What  is  meant  by 
this  claim? 

3.4  What  types  of  consumer  electronic 
products,  if  any.  are  likely  to  have 
Y2K  problems?  What  is  the  nature 
of  the  problems? 

3.5  For  each  type  of  consumer 
electronic  product  likely  to  have 
Y2K  problems,  are  products  with 
such  problems  currently  being 
marketed?  If  so.  what  percentage  of 
the  products  of  this  type  currently 
being  marketed  has  Y2K  problems? 
If  not,  when  did  marketing  end? 


'^With  respect  to  microchips,  the  Commission  is 
using  the  term  type  to  refer  to  categories  such  as 
clock  speed.  ariKiunt  of  memory  and  cache,  bus 
speed,  special  purchase,  general  purpose, 
programmability.  etc.  The  Commission  also 
requests  information  on  specific  models,  to  the 
extent  that  such  information  is  available 

■'With  respect  to  electronic  products,  the 
Catnmission  is  using  the  term  type  to  refer  to 
categories  such  as  VCRs.  PCS.  iiix  machines,  etc 
The  Commission  also  requests  information  on 
specific  models,  to  the  extent  that  such  information 
IS  available. 
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a.  What  percentage  of  the  products  of 
this  type  being  marketed  two  years 
ago  had  Y2K  problems?  Five  years 
ago? 

3.6  For  each  type  of  consumer 
electronic  product  likely  to  have 
Y2K  problems,  how  frequently  do 
consumers  typically  replace  the 
product?  What  percentage  of 
consumers  who  use  this  type  of 
product  typically  use  a  model  that 
is  more  than  two  years  old?  More 
than  Sve  years  old?  More  than  ten 
years  old? 

3.7  For  each  type  of  consumer 
electronic  product  likely  to  have 
Y2K  problems,  what,  if  anything, 
has  been  done  or  will  be  done  to 
notify  consumers  of  these 
problems?  If  notification  is  planned 
but  has  not  yet  occurred,  when  will 
it  occur? 

3.8  For  each  type  of  consumer 
electronic  product  likely  to  have 
Y2K  problems,  is  a  software  fix  a 
practical  solution?  What  is  the 
nature  of  the  fix? 

a.  What,  if  anything,  has  been  done  or 
will  be  done  to  notify  consumers  of 
any  practical  software  fixes?  If 
notification  is  planned  but  has  not 
yet  occurred,  when  will  it  occur? 

b.  How  is  the  fix  being  made  available 
to  consumers?  How  much  are 
consumers  expected  to  pay  to 
obtain  the  fix?  What  is  the  cost  of 
the  fix  to  product  manufacturers? 

3.9  For  each  type  of  con.sumer 
electronic  product  likely  to  have 
Y2K  problems,  is  a  hardware  fix  a 
practical  solution?  What  is  the 
nature  of  the  fix? 

a.  What,  if  anything,  has  been  done  or 
will  be  done  to  notify  consumers  of 
any  practical  hardware  fixes?  If 
notification  is  plaimed  but  has  not 
yet  occurred,  when  will  it  occur? 

b.  How  is  the  fix  being  made  available 
to  consumers?  How  much,  if 
anything,  are  consumers  expected 
to  pay  to  obtain  the  fix?  What  is  the 
cost  of  the  fix  to  product 
manufacturers? 

3.10  For  each  type  of  consumer 
electronic  product  likely  to  have 
Y2K  problems,  if  software  or 
hardware  fixes  are  impractical,  have 
consumers  been  offered  or  will  they 
be  offered  any  refunds  (full  or 
partial),  replacement  products,  or 
other  compensation  (e.g..  discounts 
off  replacement  products)?  If  so. 
how  have  consumers  been  notified 
or  will  they  be  notified  of  such 
refunds,  replacements,  or  other 
compensation? 


Retailers  Selling  Software  or  Electronic 
Products 

4.1  To  what  extent  are  retailers 
concerned  that  consumers  will 
return  software  or  electronic 
products  that  have  Y2K  problems? 
To  what  extent  are  retailers  working 
with  software  publishers  and 
electronic  product  manufacturers  to 
handle  anticipated  returns? 

4.2  To  what  extent  are  retailers 
working  with  software  publishers 
and  electronic  product 
manufacturers  to  ensure  that 
consumer  software  and  electronic 
products  will  not  have  Y2K 
problems? 

4.3  To  what  extent  would  alternative 
dispute  resolution  programs  be  able 
to  remedy  Y2K  problems  that 
consumers  have  with  software  and 
electronic  products?  What  other 
remedies  can  retailers  identify? 

CoBCttmer  Financial  Services 

Finance  Entities 

5.1  What  types  "  of  computer  or  other 
automated  systems  used  by  finance 
entities  in  connection  with 
consumer  credit  or  leasing 
transactions  process,  store,  display, 
or  otherwise  utilize  dates?  How  are 
the  dates  utilized? 

5.2  What  types  of  systems  used  by 
finance  entities  in  connection  with 
consumer  credit  or  leasing 
transactions,  if  any,  are  likely  to 
have  Y2K  problems?  What  is  the 
nature  of  the  problems? 

5.3  For  each  type  of  system  used  by 
finance  entities  in  connection  with 
consumer  credit  or  leasing 
transactions  that  is  likely  to  have 
Y2K  problems,  what  has  been  done 
or  will  be  done  to  fix  the  problem? 
If  a  fix  is  planned  but  has  not  yet 
occurred,  when  will  it  occur? 

5.4  Are  there  computer  systems  used 
by  finance  entities  in  connection 
with  consumer  credit  or  leasing 
transactions  for  which  likely  Y2K 
problems  cannot  or  will  not  be 
fixed  before  January  1.  2000?  If  so. 
why  can't  or  won't  such  problems 
be  fixed? 

a.  When  is  it  planned  that  the 
problems  with  these  systems  will  be 
fixed?  How  will  they  be  fixed? 

b.  What  percentage  of  consumer 
accounts  is  likely  to  be  affected  by 


■*  With  respect  to  cotuunMr  financial  mtvIcm.  th« 
Commiuion  is  using  the  tsrm  "type"  to  refer  to 
categories  of  automated  systems,  including  software 
or  computer  hardware  categories  such  as 
spreadsheet  programs,  database  prograns.  PCS. 
mainframes,  etc  The  Commission  also  requests 
information  on  specific  software  titles  or  hardnvara 
models,  to  the  extent  that  such  information  is 
available. 


these  unfixed  \ 2K  proriifms'  What 
will  be  the  consequenLus  for 
consumers?  For  creditors,  lessors, 
and/or  advertisers? 

c.  What,  if  any.  steps  are  being  taken 
to  identify  and  notify  consumers 
whose  accounts  will  be  affected? 

d.  Will  the  unfixed  Y2K  problems 
affect  a  creditor,  lessor,  and/or 
advertisers  compliance  with 
federal  consumer  credit  (or  lease) 
protection  statutes?  If  so,  how? 

6.  Will  the  unfixed  Y2K  problems 
result  in  erroneous  information 
being  reported  to  or  from  third 
parties  such  as  consumer  reporting 
agencies  or  debt  collection 
agencies?  What,  if  any.  steps  are 
being  taken  to  avert  such  erroneous 
reporting? 

Consumer  Reporting  Agencies 

6.1  What  types  of  computer  or  other 
automated  systems  used  by 
consumer  reporting  agencies  in 
connection  with  assembling  or 
evaluating  consumer  information  or 
furnishing  consumer  reports 
process,  store,  display,  or  otherwise 
utilize  dates?  How  are  the  dates  . 
utilized? 

6.2  What  types  of  systems  used  by 
consumer  reporting  agencies  in 
connection  with  assembling  or 
evaluating  consumer  information  or 
furnishing  consumer  reports,  if  any, 
are  likely  to  have  Y2K  problems' 
What  is  the  nature  of  the  problems? 

6.3  For  each  type  of  system  used  by 
consumer  report iii^  ai^ep.i  it",  in 
connection  with  assembMiH),;  i>r 
evaluating  consumer  iiifonTiation  or 
furnishing  consumer  reports  that  is 
likely  to  have  Y2K  problems,  what 
has  been  done  or  will  be  done  to  fix 
the  problem?  If  a  fix  is  planned  but 
has  not  yet  occurred,  when  v^ll  it 
(xxur? 

6.4  Are  there  computer  systems  used 
by  consumer  reporting  agencies  in 
connection  with  assembling  or 
evaluating  consumer  information  or 
furnishing  consumer  reports  for 
which  likely  Y2K  problems  cannot 
or  will  not  be  fixed  before  January 
1.  2000?  If  so,  why  can't  or  won't 
such  problems  be  fixed  ' 

a.  When  is  it  planned  that  tht- 
problems  with  these  systems  will  be 
fixed?  How  will  they  be  fixed? 

b.  What  percentage  of  consumer 
accounts  is  Ukely  to  be  affected  by 
these  unfixed  Y2K  problems'  What 
will  be  the  consequences  for 
consumers?  For  consumer  reporting 

■  agencies?  For  third  parties? 

c.  What,  if  any.  steps  are  being  taken 
to  identify  and  notify  consumers 
whose  accounts  will  be  affected? 
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d.  Will  the  unfixed  '^'2K  problems 
affect  a  consumer  reporting  agency 
or  third  party's  compliance  with 
federal  consumer  credit  protection 
statutes'  If  so.  how' 

e.  Will  the  unfixed  Y2K  problems 
result  in  erroneous  information 
being  reported  to  or  from  third 
parties' What,  if  an\.  steps  are 
being  taken  to  avert  such  erroneous 
reporting'  What,  if  any.  steps  are 
being  taken  to  handle  consumer 
complaints  related  to  such 
erroneous  reporting' 

Retailers  and  Other  Businesses  Involved 
in  Consumer  Financial  Services  •'o 

7. 1  What  types  of  computer  or  other 
automated  systems  (including  cash 
registers,  credit/debit  card 
equipment,  other  electronic  fund 
transfer  devices,  etc  )  used  b\ 
retailers  and  others  in  connection 
With  third-party  credit/leasing 
transactions,  electronic  fund 
transfers,  other  forms  of  payments, 
or  other  types  of  consumer  financial 
services  process,  store,  display,  or 
otherwise  utilize  dates?  How  are  the 
dates  utilized' 

7.2  What  types  of  systems  used  by 
retailers  and  others  in  connection 
with  third-party  credit/leasing 
transactions.  ele<:tronic  fund 
transfers,  other  forms  of  payments, 
or  other  types  of  consumer  financial 
services,  if  any.  are  likely  to  have 
Y2K  problems'  What  is  the  nature 
of  the  problems' 

7.3  For  each  type  of  system  used  by 
retailers  and  others  in  connection 
with  third-party  credit/ leasing 
transactions,  electronic  fund 
transfers,  other  forms  of  payments, 
or  other  types  of  consumer  financial 
services,  that  is  likely  to  have  Y2K 
problems,  what  has  been  done  or 
will  be  done  to  fix  the  problem?  If 

a  fix  is  planned  but  has  not  yet 
occurred,  when  will  it  occur'  If  a 
fix  cannot  or  will  not  occur  before 
Januarv"  1,  2000,  why  not' 

.Availability  of  Submissions 

.Ml  submissions  received  in  response 
to  this  Notice  will  be  available  for 
public  inspection  in  accordance  with 
the  Freedom  of  mformation  Act,  5 
U.S.C,  552,  and  Commission 
regulations.  16  CFR  4  9,  on  normal 
business  days  fjetween  the  hours  of  8:30 
a.m.  and  5  p.m.  at  the  Public  Reference 
Room  130.  Federal  Trade  Commission. 
Sixth  Street  &  Pennsvlvania  Ave.,  .N'W.. 
Washington.  DC  20580  The 


'"To  the  extent  that  a  retailer  or  other  business 
involved  in  consumer  financial  services  migbl  al&o 
be  a  Bimw  entity,  these  questions  are  tn  addition 
to  those  directed  to  ali  finance  entities. 


Commission  will  make  this  Notice,  and 
to  the  extent  technically  possible,  ali 
submissions  receded  in  response  to  this 
Notice,  available  to  the  public  through 
the  Internet  at  the  foiiowing  address; 
<http://www.ftc.gov>. 

Confidentiality 

Persons  submitting  material  in 
response  to  this  Notice  may  designate 
that  material  or  portions  of  it 
confidential  and  request  that  it  be 
withheld  from,  the  public  record.  No 
such  material  or  portions  of  material 
will  be  placed  on  the  puhlir  re<;ord  until 
the  General  Counsel  has  ruled  on  the 
request  for  confidential  treatment  and 
provided  any  prior  notice  to  the 
submitter  required  by  law.  All  requests 
for  confidential  treatment  shall  be 
supported  by  a  showing  of  justification 
in  light  of  applicable  statutes,  rules, 
orders  of  the  Commission  or  its 
administrative  lavk  mdges.  orders  of  the 
courts,  or  other  relevant  authority. 

Authority:  15  U.S.C,  41  et  seq. 

B\  direction  of  the  Commission. 
Donald  S  Clark. 
Set:  re  tan 
[PR  Doc.  98-11943  Filed  5-5-98;  8;45  am) 

BILLMG  CODE  6750-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections  ' 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  .Act  of  1995  To  request  morp 
information  on  the  protect  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency  mc  ludmg 
whether  the  information  shall  have 
practical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty.  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  t.he 
use  of  automated  collection  techniqufS 


or  other  forms  of  information 

technologv 

Proposed  Protects  I   S!ud>  of  Frail 
Elders  in  Medicare  Managed  Carf   Npw 

The  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation  is 
proposing  to  conduct  a  study  of  how 
managed  care  delivery  systems  can  meet 
the  needs  of  elderly  beneficiaries  with 
disabilities  and  chronic  illnesses.  A 
survey  of  Medicare  beneficiaries  will  be 
conducted  to  identify  ways  in  which 
managed  care  can  add  value  and 
barriers  to  realizing  added  value. 
Respondents:  Individuals  or 
households:  Number  of  Responses: 
3264;  Average  Burden  per  Response: 
35.57  minutes;  Total  Burden:  1,935 
hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  S.W., 
Washington  DC  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  April  28. 1998. 
Dbuim  P.  %Villunw. 

Deputy  Assistant  Secretary.  Budget. 

[FR  Doc  98-11962  Filed  S-5-98;  8:45  am| 

BIUJNO  CODE  41S0-0»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Supporting  Field  Initiated  Teer 
Pregnancy  Prevention  Evaluation 

agency;  Office  of  ttie  Assistant 
Secretarv  for  Planning  and  Evaluation; 
DHHS 

ACTION:  Announcement  of  the 
availability  of  funds  and  request  lor 
apphcations  to  enhance  existing 
evaluations  on  teen  pregnancy 
prevention  programs. 

SUMMARY:  The  Office  of  the  Assistant 
Se<::retar\  for  Planning  and  Evaluation 
(ASPE)  announces  that  apphcations  are 
!>eing  accepted  for  funding  to  augment 
existing  evaluations  of  teen  pregnancy 
prevention  interventions  that  are 
rigorous  in  design  and  already  have 
funding  The  pnmarv'  goal  of  the 
proposed  grants  is  to  further  the 
understanding  of  teen  pregnancy 
prevention  interventions  and  the  extent 
to  whu:.h  these  !nter\-entions  meet  their 
goal  of  reducing  teenage  pregnancies. 
Federal  funding  under  this 
announcement  is  intended  to  support 
evaluation  exclusively,  not  program 
operation  or  service  provision.  Projects 
funded  under  this  annoimcement  are 
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iritt  ijjieiiu'nt  omer  aspet:ls 

oft.  ■Ill's  National  Strategy  to 

Prevent  Teen  Pregnancy. 

Organizations  eligible  to  apply  for  this 
federal  funding  include  public  entities: 
private  for  profit  organizations  (if  fee  is 
waived);  and  public  or  private  nonprofit 
organizations,  including  universities 
that  are  either  in  the  process  of 
conducting  a  rigorous  evaluation  of  a 
teen  pregnancy  prevention  program  or 
that  have  completed  an  evaluation  of 
such  program  within  the  past  three 
years  and  would  be  appropriate  for  a 
follow-up. 

It  is  anticipated  that  two  to  three 
grants  totaling  approximately  $300,000 
will  be  awarded.  Project  duration  is  12 
months  from  date  of  award. 

Legisli  live  Authority 

This  grant  is  authorized  by  section 
1110  of  the  Social  Security  Act  (42 
U.S.C). 

CL08INQ  DATE:  The  closing  date  for 
submitting  applications  under  this 
announcement  is  July  6,  1998. 
MAIUNO  ADDRESS:  Application 
instructions  and  forms  should  be 
requested  from  and  submitted  to:  Grants 
Office'.  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation. 
Department  of  Health  and  Human 
Services.  200  Independence  Avenue. 
SW  .  Room  405F.  Hubert  H.  Humphrey 
Building.  Washmgton,  DC  20201.  Phone 
(202)  fi90-8794.  Copies  of  this  program 
announcement  and  many  of  the 
required  forms  may  also  be  obtained 
electronically  at  the  ASPE  World  Wide 
Web  Page  http://aspe.os.dhhs.gov.  You 
may  fax  your  request  to  (202)  690-6518 
to  the  attention  of  the  Grants  Officer 
Appli':ation  submissions  may  not  be 
faxed  or  sent  electronically. 

The  printed  Federal  Register  notice  is 
the  or  ly  official  program 
announcement  Although  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ASPE  World  Wide  Web  Page 
containing  electronic  copies  of  this 
Program  Announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  source  is  accurate  and 
complete.  Requests  for  forms  and 
questions  (administrative  and  technical) 
will !«  accepted  and  responded  to  up  to 
30  days  prior  to  closing  date  of  receipt 
of  application.s 

FOn  FURTHER  INFORMATION:  Technical 
questions  should  be  directed  to  Barbara 
Broman  DHHS.  ASPE.  Telephone.  (202) 
690-6461  or  E-Mail. 
bbronan@osaspe.dhhs.gov.  Questions 
may  ilso  be  faxed  to  (202)  690-SS14. 


VVriti«ii  tochnical  questions  should  be 
addressed  to  Ms.  Broman  at  the 
following  address:  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation.  Department  of  Health  and 
Human  Services,  200  Independence 
Ave.  SW.  Room  450G.  Washington,  DC 
20201. 

Part  I.  Background 

Although  teen  birth  rates  in  the 
United  States  are  declining,  the  teen 
birth  rate  continues  to  range  between 
two  and  seven  times  higher  than  the 
teen  birth  rate  in  comparable  Western 
industrialized  nations.  However,  before 
large  scale  pregnancy  prevention 
initiatives  can  be  implemented,  the 
current  knowledge  base  on  pregnancy 
prevention  programs  must  be  expanded 
to  delineate  which  strategies  are  the 
most  promising,  which  aspects  of  which 
programs  demonstrate  the  strongest 
impact,  and  which  programs  are 
successful  in  affecting  behavior  across 
various  communities  and  population 
characteristics,  such  as  ethnicity  and 
socioeconomic  status.  This  project  is 
designed  to  augment  existing  rigorous 
evaluations  of  teen  pregnancy 
prevention  interventions  to  further  the 
understanding  of  the  extent  to  which 
these  interventions  meet  their  goal  of 
reducing  teenage  pregnancy. 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(Pub.  L.  104-193)  signed  by  President 
Clinton  on  August  22.  1996  called  for 
additional  efforts  to  prevent  teenage 
pregnancies  and  to  assure  that 
communities  engage  in  local  efforts  to 
prevent  teen  pregnancy.  DHHS 
responded  to  this  call  from  Congress 
and  the  President  by  releasing  the 
National  Strategy  to  Prevent  Teen 
Pregnancy  in  January  1997.  The 
National  Strategy  builds  on  existing 
public  and  private-sector  efforts  and  on 
initiatives  in  the  new  welfare  law  by 
helping  provide  the  tools  needed  to 
develop  more  strategic  and  targeted 
approaches  to  preventing  teen 
pregnancies.  The  goals  of  the  Strategy 
include:  Strengthening  ongoing  efforts 
across  the  nation  through  increasing 
opportunities  through  welfare  reform: 
supporting  promising  approaches: 
building  partnerships:  improving  data 
collection,  research,  and  evaluation:  and 
disseminating  information  on 
innovative  and  effective  practices. 

The  Department  supports  a  variety  of 
programs  to  help  communities  develop 
teen  pregnancy  prevention  strategies. 
However,  since  the  multiple  challenges 
adolescents  face  are  often  interrelated, 
programs  that  emphasize  other  high-risk 
behaviors  (e.g.,  alcohol  and  drug  abuse, 
school  dropout)  are  also  related  to  teen 


pregnancy  prevention.  Current 
Department  efforts  include  family 
planning  grants,  maternal  and  child 
health  programs,  abstiiiente  education, 
adolescent  health  programs,  runaway 
and  homeless  vuth  prot^rams.  and 
alcohol  and  d.^.^:  a;n;se  prv%ention 
programs. 

Etepartment  research,  evaluation,  and 
data  activities  in  this  area  are  extensive. 
Agencies  involved  include  th«  Centers 
for  Disease  Control  and  Prevention/ 
National  Center  Health  Stati.stics 
(NCHS),  National  Institutes  of  Health 
/National  Institute  of  Child  Health  and 
Human  Development  {N'lCHDj,  and 
ASPE.  Specifically,  in  1995,  ASPK 
funded  Child  Trends.  Inc.  to  do  a 
comprehensive  review  of  the  most 
recent  literature  on  teen  sexual 
behavior,  pregnancy,  and  partMithood 
and  the  eftectiveness  of  teen  pregnancy 
prevention  programs  [Beginning  Too 
Soon:  Adolescent  Sexual  Behavior. 
Pregnancv  and  Parenthood]  ASPE. 
along  with  MCHD  and  .NCHS,  also 
prepared  tlie  September  1995  Report  to 
Congress  on  Out-of-Wedlock 
Cbildbeoring  requested  by  Senator 
Moynihan.  The  report  includes  the 
current  status  and  trends  in  nonmarital 
childbearing  and  presents  a  series  of 
supplemental  papers  from  experts  from 
various  social  science  disciplines. 
DHHS"  statistical  and  surveillance 
activities  provide  much  needed  data 
that  support  research  throughout  the 
country.  However,  there  is  still  a  ^reat 
need  to  know  more  about  which 
programs  focused  on  preventing  teen 
pregnancy  change  sexual  behavior  and 
what  makes  them  achieve  their  program 
goals. 

Numerous  programs  have  been 
implemented,  ranging  from  abstinence 
education  to  comprehensive,  multi- 
faceted  interventions  that  offer 
education,  counseling,  and  a  variety  of 
support  services.  As  documented  in  the 
Child  Trends  report  referenced  above, 
several  broad  conclusions  can  be  drawn 
about  the  current  state  of  the  field  of 
pregnancy  prevention  programs.  First, 
interventions  have  generally  not  been 
informed  by  basic  research  studies  or  by 
theory,  and  this  accounts  for  the 
incomplete  state  of  the  current 
knowledge  regarding  the  success  of 
interventions  intended  to  affect 
adolescent  sexual  behavior  and 
pregnancy.  Second,  most  of  the 
evaluations  that  have  been  conducted 
have  been  lacking  in  methodological 
and  statistical  rigor.  Douglas  Kirby's 
1997  report  No  Easy  Answers,  prepared 
for  the  National  Campaign  to  Prevent 
Teen  Pregnancy,  also  concludes  there  is 
a  need  to  continue  to  explore,  develop 
and  rigorously  evaluate  promising 
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approaches.  This  announcement  looks 
to  build  on  current  evaluation  studies. 
such  as  those  included  in  the  reports 
noted  above,  that  are  based  on  theon,' 
and  existing  research,  using  rigorous 
methods. 

Part  II — Purpose  and  Project  Design 

A.  Purpose 

The  primary  purpose  of  this 
Announcement  is  to  enhance  existing 
teen  pregnancy  prevention  program 
evaluations  ,\s  part  of  the  DHHS' 
National  Strategy  to  Prevent  Teen 
Pregnancv  we  strive  to  better 
understand  the  effects  of  these  programs 
by  providing  additional  support  to 
evaluations  already  in  place  We  are 
primarily  interested  in  supporting 
enhancements  to  existing  evaluations 
(e.g  ,  follow-up  to  completed  studies  or 
nearly  completed  studies  or  enhanced 
data  analysis)  We  do  not  expect  to 
provide  full  funding  for  any  study. 

B  Project  Design 

Funding  under  this  announcement  is 
expected  to  be  used  to  support  existing 
rigorous  evaluations  of  teen  pregnancy 
prevention  interventions.  Given  that  we 
know  there  is  no  "magic  bullet"  in 
preventing  teen  pregnancy,  ASPE  does 
not  prescribe  specific  types  of 
interventions  for  evaluation,  but  rather 
invites  varied  approaches  to  advance 
understanding  of  teen  pregnancy 
prevention  efforts  While  the  methods 
for  evaluations  may  differ,  projects  must 
be  well  designed  and  the  methods  must 
be  adequate  and  appropriate  to  address 
the  questions  identified. 

As  discussed  below  in  the  Evaluation 
Criteria  section,  applicants  must 
demonstrate  prior  experience  in 
conducting  evaluations  of  the  scope, 
scale  and  topic  area  proposed.  In 
making  funding  decisions,  ASPE  will 
consider  an  applicant  organization's 
experience  and  the  qualifications  of 
researchers  and  staff 

There  is  a  wide  range  of  teen 
pregnancy  prevention  programs  aimed 
at  delaying  the  initiation  of  sexual 
activity,  improving  contraceptive  use 
among  sexually  active  adolescents,  and 
preventing  subsequent  births  among 
adolescent  parents  Programs  targeting 
each  of  these  issues  range  from 
traditional  sex  education  programs  and 
interventions  designed  to  improve  an 
adolescent's  decisionmaking  and 
interpersonal  skills,  to  contraceptne 
services  programs  designed  to  meit 
needs  of  young  clients,  to  multi-faceted 
initiatives  targeting  a  wide  range  of 
adolescent  needs.  Regardless  of  the  type 
of  approach,  ASPE  is  interested  in  two 
main  questions:  First,  have  the  targeted 


behaviors  changed  during  the  time 
period  under  study  for  the  population 
targeted'  Second,  are  there  other 
possible  causes  for  the  beha%  lor 
changes,  if  any  are  noted'' 

.\SPE  also  seeks  evidenc;e  as  to  which 
aspects  of  which  programs  demonstrate 
the  strongest  impact,  and  which 
programs  are  successful  in  affecting 
behavior  across  various  papulations  that 
are  diverse  with  respect  to  ethnicity  and 
socioeconomic  status. 

.■\s  indicated  above,  we  expect  to 
provide  funding  to  augment  existing 
evaluations  which  already  examine  a 
specific  type  of  teen  pregnancy 
prevention  intervention.  However, 
ASPE  does  not  intend  to  fund 
evaluations  of  abstinence-only  programs 
under  this  announcement,  given  that  a 
competitive  contract  award  will  be 
made  to  conduct  an  intensive  rigorous 
evaluation  of  a  selected  number  of 
abstinence-only  programs  funded  under 
Section  510  of  the  Maternal  and  Child 
Health  Block  Grant,  We  are  seeking  to 
enhance  evaluations  of  other  programs 
including  for  example:  curriculum- 
based  sex  education,  school-based 
health  centers,  multi-component  or 
youth  development  programs.  These 
approaches  are  meant  for  illustrative 
purposes  and  to  demonstrate  our  desire 
for  additional  evaluation  information  on 
a  wide  variety  of  teen  pregnancy 
interventions 

Grantees  must  deliver  a  final  report  to 
ASPE  at  the  completion  of  the  project 
that  can  be  dis-seminated  by  ASPE  or  its 
designee(s).  The  report  must  be 
reviewed  for  quality  of  content, 
formatting,  and  readability.  The  report, 
at  a  minimum,  should  contain  a  table  of 
contents,  executive  summarv',  and  full 
report. 

In  addition  to  the  printed  copies 
required  under  this  grant,  the  contents 
of  all  reports  must  be  delivered  in  a 
digital  form  that  is  reproducible  on 
personal  computers  and  office  printers. 

Electronic  copy  shall  be  delivered  on 
3V2"  disks  formatted  in  the  DOS  (FAT) 
format. 

Text  shall  be  entered  and  formatted  in 
any  of  the  commonly  available 
commen:;ial  word  processing  programs 
marketed  by  the  IBM"".  Corel*,  or 
Microsoft"  Corporations  Lengthy 
documents  should  be  organized  into 
chapters  and  a  separate  file  should  be 
provided  for  each  chapter  The  title 
page,  table  of  contents,  and  other  front 
matter  shall  be  in  a  separate  file. 

Tables  of  data  shall  be  delivered  in  a 
commonly  available  commercial 
spreadsheet  progra.m  marketed  by  the 
IBM*,  Corel*,  or  Microsoft* 
Corporations.  Each  table  shall  be 
delivered  as  a  separate  file  on  the  disk 


and  not  embedded  in  the  word 
processing  file  even  though  tables  may 
have  been  merged  with  the  text  to  form 
a  single  file  for  printing  purposes.  File 
names  should  contain  consecutive 
numbers  that  correspond  to  the 
numerical  labels  used  in  the  printed 
version.  For  example.  Chapter  4.  Table 
7  could  be  designated  C4T7.tbl. 

Graphic  figures  such  as  bar  and  line 
charts,  diagrams,  and  other  drawings 
shall  be  delivered  in  the  Graphics 
Interchange  Format  (GIF)  or  the  JPG 
(Joint  Photographic  Experts  Group) 
format.  Even  though  the  graphical 
elements  may  have  been  merged  with 
the  text  to  form  a  single  file  for  printing 
purposes,  each  graphical  image  shall  be 
delivered  as  a  separate  file  on  the  disk 
and  must  not  be  embedded  in  a  word 
processing,  spreadsheet,  slide  show  or 
other  composite  file. 

E)ocuments  that  have  been  designed  to 
include  visually  complex  elements,  two 
or  more  colors.  sp>eciaUzed  drawings, 
photographic  images,  or  other  artwork, 
or  which  have  been  specially  prepared 
for  offset  printing,  shall  be  delivered  in 
electronic  form  as  one  or  more 
Postscript*  files.  All  the  files  necessary 
for  reproduction  shall  be  provided 
including  templates,  indices,  etc. 

C.  Eligible  Applicants  and  Funding 

ASPE  anticipates  providing  up  to  a 
total  of  $300,000  for  two  to  three 
approved  projects  in  FY  98,  subject  to 
the  availability  of  funds.  All  grants  will 
be  awarded  by  September  30. 1998.  We 
expect  to  make  one-time  awards  for 
projects.  There  are  currently  no 
budgeted  future  year  costs  to  this 
initiative,  though  if  funding  becomes 
available  in  FY  1998  or  FY  1999 
additional  grants  could  be  funded  or 
some  of  this  year's  grants  could  be 
extended  to  allow  additional  analysis. 

Applications  may  tx  submitted  by  for- 
profit  and  non-profit  organizations, 
public  and  private,  such  as  universities, 
colleges,  hospitals,  laboratories,  units  of 
State  and  local  governments,  health 
boards,  public  health  departments, 
volunteer  organizations  or  clinics  that 
are  either  in  the  process  of  conducting 
an  evaluation  of  a  teen  pregnancy 
prevention  intervention  or  that  have 
completed  an  evaluation  of  such 
program  within  the  past  three  years  and 
would  be  appropriate  for  follow-up. 
However,  to  reach  scientifically  valid 
conclusions  about  effectiveness, 
evaluations  most  appropriate  for  this 
funding  should  include  the  following 
criteria:  (1)  A  sufficiently  large  sample 
size,  (2)  long-term  follow-up.  (3) 
measures  of  behavior  rather  than  just 
attitudes  and  beliefs.  (4)  a  comparison 
or  control  group  (5)  proper  statistical 
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aitAlvsui>.  ^h1  b)  indupuitduut 
evaluators.  Applicant  should  explain 
further  in  narrative  if  any  of  these 
criteria  are  not  met. 

ASPE  does  not  expect  to  fully  fund  a 
new  evaluation.  To  maximize  the 
benefit  of  the  Federal  investment  to 
advance  knowledge  about  teen 
pregnancy  prevention,  applicants  must 
provide  evidence  of  other  sources  of 
funding  for  the  project  (e.g.  applicant 
resources  or  private  foundation 
funding).  The  applicant  should  provide 
budget  statements  from  previous  awards 
that  contnbute  to  the  completion  of  the 
evaluation.  The  applicant  should 
describe  the  level,  sources  and  duration 
of  non-Federal  funds  or  resources 
committed  to  the  project,  and  should 
clearly  state  how  ASPE  funds  will  be 
used  to  enhance  the  evaluation. 

Part  III.  Application  PrRpuration  and 
Evaluation  Criteria 

This  section  contains  information  on 
the  preparation  of  applications  for 
submission  under  this  announcement, 
on  the  forms  necessary  for  submission, 
and  on  the  evaluation  criteria  under 
which  the  applications  will  be 
reviewed.  Potential  applicants  should 
read  this  section  carefully  in 
conjunction  with  information  provided 
above.  The  application  must  contain  the 
required  federal  forms,  title  page,  table 
of  contents,  and  the  sections  listed 
below  All  pages  of  the  narrative  should 
be  numbered.  The  application  should 
include  the  following  elements; 

1 .  Abstract:  A  one  page  summary  of 
the  proposed  project. 

2.  Goals  ana  objectives  of  the  project: 
An  overview  that  describes  (1)  specific 
research  questions  to  be  investigated.  (2) 
the  project  and  methods  to  be 
employed,  and  (3)  knowledge  and 
information  to  be  gained  from  the 
project  by  the  applicant,  the 
government,  and  the  research 
community. 

3.  Methodology  and  Design:  Provide  a 
description  and  justification  of  how  the 
proposed  evaluation  enhancement  will 
be  implemented,  including 
methodologies,  chosen  approach,  data, 
and  proposed  evaluation  and  analytic 
olans  including  a  description  of  the 
iverall  project  and  how  the 

enhancement  relates  to  the  overall 
project.  Address  the  ability  to  generalize 
the  findings  from  this  study  to  the 
national  problem.  Identify  theoretical  or 
empirical  basis  for  the  methodology  and 
approach  proposed.  Specify  how  the 
study  will  protect  the  confidentiality  of 
subjects  and  the  information  they 
provide.  Describe  how  the  project  will 
address  potential  difficulties  in  studying 
the  youth  population  such  as 


rin..ruitinout  dJiti  retention  as  well  as 
language  and  cultural  differences,  if 
applicable.  Indicate  the  types  of 
assurances  that  are  provided  regarding 

firotection  of  human  subjects,  in  areas 
ike  confidentiality,  informed  consent, 
etc. 

4.  Experience,  capacity, 
qualifications,  and  use  of  staff*  Briefly 
describe  the  applicant's  organizational 
capabilities  and  experience  in 
conducting  pertinent  evaluation 
projects.  Identify  key  staff  who  are 
expected  to  carry  out  the  proposed 
evaluation  enhancement  and  provide  a 
curriculum  vita  for  each  person.  Provide 
a  discussion  of  which  key  staH^are 
already  involved  in  the  existing 
evaluation  project  and  a  detailed 
description  of  additional 
responsibilities  of  that  staff  for  the 
enhancement  or  additional  staff,  if 
applicable.  If  the  applicant  plans  to 
contract  for  outside  staff  for  this  project, 
the  relationship  and  commitment  of 
these  people  to  the  applicant 
organization  should  be  demonstrated. 
Applicants  should  demonstrate  access 
to  computer  hardware  and  software  for 
storing  and  analyzing  their  data 
necessary  to  complete  this  project. 

5.  Work  plan:  A  work  plan  should  be 
included  which  describes  the  start  and 
end  dntes  of  the  overall  project  and  the 
proposed  enhancement,  the 
responsibilities  of  each  of  the  key  staff, 
and  a  time  line  which  indicates  the 
sequence  of  tasks  necessary  for  the 
completion  of  the  overall  evaluation  and 
the  proposed  enhancement.  It  should 
identify  other  time  commitments  of  key 
staff  members  such  as  other  projects 
and/or  teaching  or  managerial 
responsibiUties.  The  work  plan  should 
include  a  discussion  of  plans  for 
dissemination  of  the  results  of  the  study 
including  the  findings  from  the 
enhancement.  e.g..  articles  in  journals 
and  presentations  at  conferences. 

6.  Budget:  AppUcants  must  submit  a 
request  for  federal  funds  using  Stemdard 
Form  424A  and  include  a  detailed 
breakdown  of  Federal  line  items.  A 
narrative  explanation  of  the  budget 
should  be  included  which  explains  fund 
usage  in  more  detail.  The  applicant 
should  clearly  state  how  the  funds 
associated  with  this  announcement  will 
be  used  and  describe  how  these  funds 
will  be  used  for  purposes  that  would  not 
otherwise  be  incorporated  within  the 
project.  The  applicant  should  document 
equipment  purchase,  if  applicable.  The 
appUcant  should  also  document  the 
level  of  funding  from  other  sources  and 
how  these  funds  have  been  or  will  be 
utilized  The  applicant  should  provide 
budget  statements  from  previous 


award's  that  contnbute  to  the 
completion  of  the  evaluation. 

Review  Pro<:ess  and  Funding 
Information 

A  independent  review  panel  will 
review  and  score  all  applications  that 
are  submitted  by  the  deadline  date  and 
which  meet  the  screening  criteria  (ail 
information  and  do<:uments  as  required 
by  this  Announcement.)  The  panel  will 
review  the  application  using  the 
evaluation  criteria  listed  below  to  score 
each  application.  These  review  results 
will  be  the  primary  element  used  by  the 
Assistant  Secretary  in  making  funding 
decisions.  The  Department  reserves  the 
option  to  discuss  applications  with 
other  Federal  or  State  staff,  specialists, 
experts  and  the  general  public. 
Comments  from  these  sources,  along 
with  those  of  the  reviewers,  will  be  kept 
from  inappropriate  disclosure  and  may 
be  considered  in  making  an  award 
decision 

Stale  Single  Point  of  Contact  (E.O. 
12372) 

DHHS  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs,  "  because  it 
is  a  program  that  is  national  in  scope 
and  does  not  directly  affect  State  and 
local  governments.  Applicants  are  not 
required  to  seek  intergovernmental 
review  of  their  applications  within  the 
constraints  of  EO   12372. 

[>eadline  for  Submission  of 
Applic.ati()n.s 

Ihe  closing  date  for  submission  of 
applications  under  this  announcement 
is  July  6.  1998.  Applications  must  be 
postmarked  or  hand  delivered  to  the 
application  receipt  point  no  later  than  5 
p.m.  on  )uly  6.  1998   Hand-delivered 
applications  will  be  accepted  .Monday 
through  Friday,  excluding  federal 
holidays,  prior  to  and  on  luiy  6,  1998, 
during  the  working  hours  of  9  a.m.  to  5 
p.m.  in  the  lobby  of  the  Hubert  H 
Humphrey  building  located  at  200 
Independence  Avenue,  SW.  in 
Washington.  DC.  When  hand-deUvering 
an  application,  call  (202)  fi9U-8794  from 
the  lobby  for  pick  up.  A  staff  person  will 
be  available  to  receive  applications. 

An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either;  (1) 
Received  at.  or  hand-delivered  to,  the 
mailing  address  on  or  before  luly  6, 
1998,  or  (2)  postmarked  t»efone  midnight 
of  the^eadline  date,  July  6.  1998  and 
received  in  time  to  be  considered  during 
the  competitive  review  process. 

When  mailing  applications, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  a 
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commercial  earner  (such  as  UPS. 
Federal  Express,  etc.)  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date  (.Applicants  are  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed).  If  there  is 
a  question  as  to  when  an  application 
was  mailed,  applicants  will  be  asked  to 
provide  proof  of  mailing  by  the  deadline 
date.  When  proof  is  not  provided,  an 
application  will  not  be  considered  for 
funding.  Pnvate  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

A.  Late  Applications 

Applications  which  do  not  meet  the 
July  6.  1998  deadline  are  considered  late 
applications  and  will  not  be  considered 
or  reviewed  in  the  current  competition. 
DHHS  will  send  a  letter  to  this  effect  to 
each  late  applicant 

B  Extension  of  Deadlines 

DHHS  reserves  the  right  to  extend  the 
deadline  for  all  proposals  due  to  acts  of 
God,  such  as  floods,  hurru  anes,  or 
earthquakes,  or  if  there  is  a  widespread 
disruption  of  the  mail;  or  if  DHHS 
detennines  a  deadline  extension  to  be  in 
the  best  interest  of  the  government. 
However,  DHHS  will  not  waive  or 
extend  the  deadline  for  any  applicant 
unless  the  deadline  is  waived  or 
extended  for  ail  applicants. 

C  Initial  Screening 

Applications  will  be  initially  screened 
for  compliance  with  the  timeliness, 

completeness,  and  cost-sharing 
requirements  If  judged  in  compliance, 
the  appli(3tion  then  will  !>€  reviewed  by 
government  personnel,  augmented  by 
outside  experts  where  appropriate. 

Mailing  Address  and  .Application 
Forms 

.Appli(,ation  tnstruttions  and  forms 
should  be  requested  from  and  submitted 
to:  Grants  Officer,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue. 
SW.,  Room  405F,  Hubert  H  Humphrey 
Building,  Washington,  DC  20201,  Phone 
(202)  690-8794.  Copies  of  this  program 
announcement  and  many  of  the 
required  forms  may  also  be  obtained 
electronically  at  the  ASPE  World  Wide 
Web  Page  http://aspe.os.dhhs.gov.  You 
may  fax  your  request  to  (202)  690-8518 
to  the  attention  of  the  Grants  Officer. 
.Application  submissions  may  not  be 
faxed  or  sent  electronically 

The  printed  Federal  Register  notice  is 
the  onlv  official  program 
announcement  .Although  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ASPE  World  Wide  Web  Page 


containing  electronic  copies  of  this 
Program  .Announcement  are  accurate 
and  complete,  they  are  provided  for 
information  onh   The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and,'or  printed  from 
any  other  source  is  accurate  and 
complete  Requests  for  forms  and 
questions  (administrative  and  technical) 
will  be  accepted  and  responded  to  up  to 
30  days  prior  to  closing  date  of  receipt 
of  applications. 

.Also  see  section  entitled 
"Components  of  a  Complete 
Application  "  All  of  these  documents 
must  accompany  the  appUcation 
package. 

Length  of  Application 

Applications  should  be  as  brief  as 
possible  but  should  assure  successful 
communication  of  the  applicant's 
proposal  to  the  reviewers.  In  no  case 
shall  an  application  lexcluding  the 
resumes,  appendix  and  other 
appropriate  attachments)  be  longer  than 
20  single  spaced  pages,  .Applications 
should  be  neither  unduly  elaborate  nor 
contain  voluminous  supporting 
documentation   Videotapes  and  cassette 
tapes  may  not  be  included  as  part  of  a 
grant  application  for  panel  review.  A 
signed  original  and  two  (2)  copies  of 
each  application  are  required 
Applicants  are  encouraged  to  send  an 
additional  four  (4)  copies  of  their 
application  to  ease  proc:essing,  but 
applicants  will  not  be  penalized  if  these 
extra  copies  are  not  included  The 
application's  Form  424  must  be  signed 
by  the  applicant's  representative 
authorized  to  act  with  the  full  authority 
on  behalf  of  the  applicant 

Review  Process  and  Evaluation  Criteria 

Selection  of  the  successful  applicant 
will  be  based  on  the  technical  and 
financial  criteria  described  in  this 
announcement.  Reviewers  will 
determine  the  strengths  and  weaknesses 
of  each  application  in  terms  of  the 
evaluation  cntena  listed  below,  provide 
comments  and  assign  numerical  scores. 
The  review  panel  will  prepare  a 
summary  of  all  applicant  st;ore  and 
strengths/weaknesses  and 
recommendations  and  submit  it  to  .ASPE 
for  final  decisions  on  the  awara 

The  point  value  following  each 
criterion  heading  indicates  the 
maximum  numerical  weight  that  each 
section  will  be  given  in  the  rt-view 
process  .An  unacceptable  rating  on  an) 
individual  criterion  may  render  the 
application  unacceptable  Consequently, 
applicants  should  take  care  to  ensure 
that  all  cntena  are  fully  addressed  m 
the  applications.  .Applications  will  be 


judged  according  to  the  critena  set  forth 
below: 

1 .  Goals,  Objectives,  and  Potential 
Usefulness  of  the  Analyses  (20  points). 
The  potential  usefulness  of  the  project 
and  how  the  anticipated  results  of  the 
proposed  project  will  advance 
knowledge  and  development  in  the  field 
of  teen  pregnancy  prevention. 
Applicants  will  be  judged  on  the  extent 
to  which  the  proposed  evaluative 
approach  addresses  the  interests  of 
ASPE  and  whether  findings  will 
contribute  to  the  current  knowledge 
base  on  teen  pregnancy  prevention 
programs  and  which  strategies  are  the 
most  promising. 

2  Quality  and  Soundness  of 
Methodology  and  Evaluation  Design  (40 
points!  The  appropriateness, 
soundness,  and  cost  effectiveness  of  the 
methodology,  including  the  evaluation 
design,  statistical  techniques,  analytical 
strategies,  selection  of  existing  data  sets, 
and  other  procedures.  Reviewers  will 
judge  the  overall  program/intervention 
that  is  being  evaluated,  the  existing 
evaluation  design  and  the  proposed 
enhancement  to  that  evaluation  funded 
by  this  announcement.  Reviewers  will 
consider  the  following  about  the 
program/ intervention:  (1)  Period  of  time 
the  program  has  been  in  existence,  (2) 
target  population,  (3)  theoretical  base  of 
program,  (4)  geographical  location,  and 
(5)  intensiveness. 

Reviewers  will  consider  the  following 
in  assessing  the  existing  evaluation  and 
the  proposed  enhancement  to  the 
evaluation:  (1)  A  sufficiently  large 
sample  size,  (2)  long-term  follow-up,  (3) 
measures  of  behavior  rather  than  just 
attitudes  and  beliefs,  (4)  a  comparison 
or  control  group  (5)  proper  statistical 
analyses,  and  an  (6)  independent 
evaluators.  Apphcant  should  explain 
further  if  any  of  these  criteria  are  not 
met. 

Reviewers  will  also  judge  the  ability 
of  the  applicant's  proposed 
methodology  to  reliably  attribute 
impacts  Reviewers  will  consider  if  the 
types  of  assurances  regarding  protection 
of  human  subjects,  in  areas  like 
confidentiality,  informed  consent,  etc. 
are  provided. 

3  Qualifications  of  Personnel  and 
Organizational  Capacity  (20  points). 
The  qualifications  of  the  project 
personnel  for  conducting  the  proposed 
evaluation  as  evidenced  by  professional 
training  and  exp>erience,  and  the 
capacity  of  the  organization  to  provide 
the  infrastructtire  and  support  necessary 
for  the  project  Reviewers  will  evaluate 
the  applicant's  principal  investigator 
and  staff  on  evaluation  experience  and 
their  demonstrated  evaluation  skills. 
Principal  investigator  and  staff  time 
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commitments  also  will  be  a  factor  in  the 
evaluation. 

4.  Ability  of  the  Work  Plan  and 
Budget  to  Successfully  Achieve  the 
Project's  Objectives  (20  points) 
Reviewers  will  examine  if  the  work  plan 
and  budget  are  reasonable  and  sufHcient 
to  ensure  timely  implementation  and 
completion  of  the  evaluation 
enhancement  and  whether  the  applicant 
demonstrates  an  adequate  level  of 
understanding  by  the  applicant  of  the 
practical  problems  of  conducting  such  a 
project.  Reviewers  will  judge  whether 
there  is  an  "added  benefit"  from 
providing  these  funds.  In  other  words, 
is  the  applicant  using  federal  funds  for 
purposes  that  would  not  otherwise  be 
funded?  Reviewers  will  also  consider 
whether  the  budget  assures  an  efficient 
and  effective  allocation  of  funds  to 
achieve  the  objectives  of  this  solicitation 
and  whether  the  application  has 
additional  funding  from  other  sources. 
Eligible  projects  must  document 
sufficient  funding  for  program  operation 
during  the  period  of  the  evaluation  and 
also  document  sufficient  funding  for  the 
existing  evaluation  component.  The 
applicant  should  provide  budget 
statements  from  previous  award/s  that 
contribute  to  the  completion  of  the 
evaluation.  Applicants  without  thaae 
funds  or  the  documentation  that 
certifies  these  funds  will  be  ineligible  to 
receive  any  points  in  this  category. 
Reviewers  will  judge  if  the  applicant 
has  adequately  demonstrated  its  ability 
to  present  findings  and  produce  a  final 
report  that  can  be  widely  disseminated 
by  ASPE  or  its  designee  (s). 

] )  I  -.1 H  >M  I  ion  of  Applications 

i .  Approval,  Disapproval,  or  Deferral 

On  the  basis  of  the  review  of  the 
apphcation,  the  Assistant  Secretary  will 
either:  (a]  Approve  the  application  as  a 
whole  or  in  part;  (b)  disapprove  the 
application:  or  defer  action  on  the 
application  for  such  reasons  as  lack  of 
funds  or  a  need  for  further  review. 
However,  nothing  commits  the  Assistant 
Secretary  to  making  an  award  or  limits 
the  ability  to  make  multiple  award. 

2.  Notification  of  Disposition 

The  Assistant  Secretary  for  Planning 
and  Evaluation  will  notify  the 
applicants  of  the  disposition  of  their 
applications.  If  approved,  a  signed 
notificatioQ^f  the  grant  award  will  be 
sent  to  the  business  office  named  in  the 
ASPE  checklist. 

Federal  Domestic  Assistance  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93-239. 


Components  of  a  Complftc  Xpphi  dtion 

A  complete  application  consists  of  the 
following  items  in  this  order: 

1.  Application  for  Federal  Assistance 

(Standard  Foi m  424); 

2.  Budget  Information — Non- 

construction  Programs  (Standard 
Form  424A); 

3.  Assurances — Non-construction 

Programs  (Standard  Form  424B); 

4.  Table  of  Contents; 

5.  Budget  Justification  for  Section  B 

Budget  Categories: 

6.  Proof  of  Non-Profit  Status,  if 

appropriate; 

7.  Copy  olthe  applicant's  Approved 

Indirect  Cost  Rate  Agreement; 

8.  Project  Narrative  Statement; 

9.  Any  appendices  or  attachments; 

10.  Certification  Regarding  Drug-Free 

Workplace; 

11.  Certification  Regarding  Debarment. 

Suspension,  or  other  Responsibility 
Matters; 

12.  Certification  and.  if  necessary. 

Disclosure  Regarding  Lobbying; 

13.  Supplement  to  Section  D — Key 

Personnel 

14.  Application  for  Federal  Assistance 

Oiecklist 

Maf^aret  A.  Hambnrg. 

Assistant  Secretory  for  Planning  and  " 

Evaluation 

(FR  Doc  98-11963  Filed  5-5-98;  8  45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ottice  of  National  AIDS  Policy 

Notice  of  Meeting  o<  the  Presidertial 
Advisory  Council  on  HIV./AIOS  mnd  tts 
Subcomm  mees 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Presidential  Advisory  Council  on  HIV/ 
AIDS  on  June  lS-18.  1998.  at  the 
Madison  Hotel.  Washington.  DC.  The 
meeting  of  the  Presidential  Advisory 
Council  on  HTV/AIDS  will  take  place  on 
Monday.  June  15.  Tuesday.  June  16, 
Wednesday.  June  17  and  Thursday.  June 
18  from  8:30  am  to  5:30  pm  at  the 
Madison  Hotel.  Fifteenth  and  M  Streets, 
NW.  Washington.  DC  20005.  The 
meetings  will  be  open  to  the  public. 

The  purpose  of  tne  subcommittee 
meetings  will  be  to  finalize  any 
recommendations  and  assess  the  status 
of  previous  recommendations  made  to 
the  administration.  The  agenda  of  the 
Presidential  Advisory  Council  on  HIV/ 
AIDS  may  include  presentations  from 
the  Council's  subcommittees.  Research. 
Services.  Prevention,  International, 
Discrimination.  Communities  for 


African  and  Latino  Descent,  and  Prison 
Issues. 

Daniel  C.  Montoya.  Executive 
Director,  Presidential  Advisory  Council 
on  HIV  and  AIDS,  Office  of  National 
AIDS  Policy.  736  Jackson  Place.  NW. 
Washington.  DC.  20503.  Phone  (202) 
456-2437.  Fax  (202)  456-2438,  will 
furnish  the  meeting  agenda  and  roster  of 
committee  members  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Arm 
Borlo  at  (301)  986-^870  no  later  than 
May  15.  1998. 

Dated:  April  24. 1998. 
Daniel  C.  Montoya. 

Executive  Director.  Presidential  Advisory 
Council  on  HJVand  AIDS.  Office  of  National 
AIDS  Policy 
IFR  Doc.  98-11960  Filed  5-5-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Federal  FInarKial  Participation  in  State 
Assistance  Expenditures;  Federal 
Matching  Shares  for  Aid  to  Families 
With  Dependent  Children,  Medicaid, 
and  Aid  to  Aged,  BIIth],  or  Disabled 
Persons  for  October  1.  1997  Through 
October  1 ,  1 998  and  for  October  1 , 

1998  Through  September  30,  1999; 
Clarification  and  Correction 

ACTION:  Notice  of  clarification  and 
correction. 

SUMMARY:  This  Notice  clarifies  the  status 
of  .Maska  and  the  Distnct  of  C~.olumbia 
shown  in  the  Tables  of  Federal  Medu  al 
Assistance  pert.entaj^es  calculated  for 
determining  the  amount  of  Federal 
matching  in  State  welfare  and  medical 
expenditures  for  Fisf,al  Years  1998  and 

1999  and  corre<  ts  an  error  for  tfie 
District  of  Columbia  for  1999  For 
Medicaid  and  for  the  Child  Health 
Insurance  Program,  the  percentages 
given  in  the  notices  are  (,orre<  t   For 
other  uses,  including  the  remaining 
Title  rv  programs,  the  Alaskan 

pen  entage  for  1998  should  be  50.00% 
and  for  l^WQ  should  be  52.26%.  The 
Distru  t  of  Columbia  pen.;entage  should 
be  '^O  (H1%  for  both  vears. 
EFFECTIVE  DATES:  The  corrected 
pe.'!  f:;t.iv>es  will  f)e  effective  for  each  of 
the  4  quartnr  venr  periods  m  the  period 
beginning  (  ^  \<>U"-  l.  ]Q97  and  ending 
S«-'p''-ni'»T  i"    ! -iMH  iiiid  for  each  of  the 
4  'i  ..tr't-r  \f,ir  periods  ;n  !he  period 
beginning  October  1.  19mh  nnd  ending 
September  30.  1999. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gene  Mover.  Office  of  Health  Policy. 
Office  of  the  Assistant  Set:retary  for 
Planning  and  Evaluation,  Room  442E 
Hubert  H   Humphrey  Building.  200 
Independence  .Avenue,  S\V, 
Washington,  D  C  20201.  Telephone 
(202) 690-78R1 

SUPPLEMENTARY  INFORMATION:  The 
Balanced  Budget  Act,  passed  in  July 
1997,  specified  new  Federal  Medical 
Assistance  Percentages  for  Aiaslta  and 
for  the  District  of  Columbia  for  fiscal 
years  1998,  1999,  and  2000  On  Januan 
29,  1997,  in  Notice  97-22.31  beginning 
on  page  4293,  the  Department  published 
the  1998  percentages.  On  September  12. 
1997.  in  Notice  97-24324  beginning  on 
page  48098,  the  Department  published 
updated  percentages  for  .Maska  and  the 
District  of  Columbia  for  purposes  of 
Medicaid  and  the  New  Children's 
Health  Insurance  Program  On 
November  24,  1997,  in  Notice  97-30832 
begiiming  on  page  62613,  the  Office  of 
the  Secrptar\  announced  the 
percentages  for  use  in  determining  the 
amount  of  Federal  matching  in  State 
welfare  and  medical  expenditures  for 
October  1,  1998  through  .September  30. 
1999.  The  FY1999  Notice  provided  a 
Table  on  pages  62614-6261 5  that  listed 
Federal  Medical  .Assistance  percentages 
and  Enhanced  Federal  Medical 
Assistance  percentages  for  each  of  the 
50  States,  the  District  of  Columbia. 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands  The  Federal  Medical 
.Assistance  Percentage  for  Alaslta  is 
listed  as  59.80%  and  for  the  Distnct  of 
Columbia  as  70  00%   The  enhanced 
percentages  were  71.86%  for  .Alaslca  and 
79.00%  for  the  District  of  Columbia. 
These  are  the  correct  percentages  for 
Medicaid  and  Children's  Health 
Insurance  For  Title  IV  and  perhaps 
some  other  programs,  the  percentages 
for  Ala.ska  and  the  District  of  Columbia 
were  to  be  calculated  in  the  usual  way. 

The  FY  1999  Notice  recognized  this 
for  the  State  of  .Maska  The  second 
sentence  in  the  second  footnote  to  the 
table  read   "For  other  purposes  the 
perc;entage  for  Alaska  is  52.26%."  The 
error  was  that  the  sentence  should  ha\  e 
included  the  Distnct  of  Columbia  and 
should  have  been  more  specific  about 
the  uses  of  the  standard  rates.  The 
sentence  should  have  read  "For  other 
purposes,  including  programs  remaining 
in  Title  IV  of  the  .Act,  the  percentage  for 
Alaska  is  52.26%  and  for  the  District  of 
Columbia  is  50.00%." 


Dated  .April  19,  1998. 
Neil  I.  Stillman. 

Assistant  Secretary  for  Information  Resource 

Management 

ipR  DtK   98-119.^9  Filed  S-5-98.  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  98036] 

Violence  Against  Women  Prevention 
Research  Center  (VAWPRC)  Notice  of 
Availability  of  Funds 

.A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabilitv  of  fiscal  vear  1998 
cooperative  agreement  funds  to 
establish  a  Violence  .Against  Women 
Prevention  Research  Center  (VAWPRC). 
This  program  addresses  the  Healthy 
People  2000  priority  area  of  Violent  and 
.Abusi\e  Behavior. 

The  purposes  of  the  Prevention 
Research  Center  are  to: 

1   Support  research  on  prevention  and 
policy  issues  relevant  to  Violence 
.Against  Women. 

2.  Encourage  professionals  from  a 
spectrum  of  disciplines  such  as  public 
health,  criminal  lustice,  health  care. 
behavioral  and  soc:ial  sciences. 
education,  law  enforcement,  and  others 
to  undertake  and  collaborate  in  research 
and  evaluation  activities  for  preventing 
violence  against  women, 

3.  Foster  interdisciplinary 
collaboration  for  the  purpose  of 
developing  integrated  theoretical  and 
scientific  models  about  the  nature  of 
violence  against  women,  its  relationship 
to  other  forms  of  \ioience  and  injury, 
and  effective  prevention  strategies; 

4  Integrate  research  on  child 
maltreatment  and  other  forms  of 
violence  into  the  study  of  violence 
against  women; 

5  Foster  creative  and  innovative 
approaches  to  collaboratue  research 
and  evaluation  efforts  among  research 
institutions  and  sexual  assault  and 
intimate  partner  violence  service 
providers; 

6  Develop  a  knowledge  base  for 
evaluating  current  and  new  programs. 
strategies,  and  policies  designed  to 
prevent  or  control  violence  against 
women; 

7.  Create  training  programs  that 
develop  interdisciplinary  knowledge 
and  expertise  among  new  investigators 
and  investigators  retraining  in  the  field. 


These  efforts  should  emphasize  training 
researchers  in  evaluation  methodology 
and  developing  the  research  skills  of 
scientists  from  racial  and  ethnic 
minorities  and  other  historically  under 
represented  and  underserved  groups; 

8.  Provide  technical  assistance  to 
other  investigators  around 
methodological  issues  related  to  the 
field  of  violence  against  women;  and 

9.  Provide  a  national  focus  for 
interdisciplinary  pubfic  fora  designed  to 
disseminate  research  knowledge  about 
violence  against  women. 

For  additional  information  please  see 
Addendum  2,  Background  and 
Definitions  (included  in  the  application 
package). 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
and  other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes  or  Indian 
tribal  organizations. 

Note:  Pub.  L.  104-65,  which  became 
effective  )anuar>'  1,  1996,  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not  be 
eligible  to  receive  Federal  funds  constituting 
an  award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availabilitv  of  Funtl"- 

Approximately  $600,000  is  available 
in  FY  1998  to  fund  one  (1)  cooperative 
agreement.  It  is  expected  that  the  award 
will  begin  on  or  about  September  1. 
1998  and  wrill  be  made  for  a  12-month 
budget  period  within  a  project  period 
not  to  exceed  five  (5)  years.  Funding 
estimates  may  vary  and  are  subject  to 
change  and  availabiUty  of  funds. 

Non-competing  continuation  awards 
for  new  budget  periods  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  site 
visits 

D.  Program  Requirements 

1.  Applicants  must  provide  a 
Principal  Investigator  (Director)  who  has 
specific  authority  and  respionsibility  to 
carry  out  the  project.  Applicants  must 
demonstrate  high  level  institutional 
support  for  the  Prevention  Research 
Center  (e.g..  from  the  dean  of  a  school, 
vice-president  of  a  university,  or  a 
commissioner  of  health).  The  Principal 
Investigator  must  have  no  less  than  20 
percent  effort  devoted  solely  to  this 
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project  with  an  anticipated  range  of  20 
to  50  percent  of  time. 

2.  Applicants  must  provide 
assurances  that  a  full-time  Program 
Manager  will  be  hired  and  will  devote 
100  percent  lime  to  this  project. 

E.  Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1  Recipient  Activities 

a.  Design,  implement,  and  assess  a 
Violence  Against  Women  Prevention 
Research  Center; 

b.  Foster  creative  and  innovative 
approaches  to  collaborative  research 
and  evaluation  efforts  among  research 
institutions  and  service  providers: 

c.  Develop  and  disseminate  a 
knowledge  base  for  evaluating  current 
and  new  programs,  strategies,  and 
policies  designed  to  prevent  violence 
against  women; 

d.  Develop  interdisciplinary 
knowledge  and  expertise  among  new 
investigators,  and  mvestigators 
retraining  in  this  Held.  Emphasis  should 
be  given  to  training  investigators  from 
racial  and  ethnic  minorities  and  other 
hi.storically  under  represented  and 
underserved  groups; 

e.  Foster  interdisciplinary 
collaboration  for  developing  integrated 
theoretical  and  sound  scientiTic  models 
about  the  nature  of  violence  against 
women,  its  relationship  to  other  forms 
of  violence  and  injury,  and  effective 
prevention  strategies;  and 

f.  Collaborate  with  the  CDC  on  these 
activities,  and  the  activities  listed 
below. 

2.  CDC  Activities 

a.  Collaborate  in  establishing  research 
and  evaluation  priorities,  designing 
program  protocols,  and  evaluating  the 
cost,  process(es).  and  outcomes 
resulting  from  the  Center's  activities. 

b.  Collaborate  in  establishing 
reporting  systems  to  monitor  the 
progress  of  the  Center's  activities. 

r  Collaborate  with  Center  staff  in 
identifying  up-to-date  scientific  and 
programmatic  information  about 
violence  against  women  prevention. 

F.  Application  Content 

LIse  the  information  in  the  Program 
Requirements.  Other  Requirements. 
Evaluation  Criteria  sections  and  the 
Errata  Sheet  (Addendum  3,  included  in 
the  application  package)  to  develop  the 
application  content.  Your  application 
will  be  evaluated  on  the  criteria  listed 


so  it  is  important  to  follow  them  in 
laying  out  your  program  plan.  Each 
application  should  be  limited  to  40 
pages,  excluding  attachments. 

The  application  should  include  the 
following  sections: 

1,  Abstract:  (pace  2-PHS398). 
A  summary  of  the  proposed 

Prevention  Research  Center,  outlining 
its  goals  and  objectives,  its  working 
partners  and  collaborators,  the  proposed 
research,  evaluation,  training  and 
collaborative  activities  which  will  be 
undertaken,  and  the  procedure  by 
which  the  Center  will  assess  the 
achievement  of  its  goals. 

2.  Research  Capacity:  (Research  Plan 
items  A-I:PHS398). 

The  applicant  should  provide  details 
about  the  Center's  capacity  for 
conducting  a  Violence  Against  Women 
research  program  In  particular,  the 
applicants  should: 

fa)  Demonstrate  their  experience  in 
successfully  designing,  implementing, 
and  evaluating  Violence  Against 
Women  prevention  programs,  and/or 
conducting,  publishing,  and 
disseminating  Violence  Against  Women 
research  and  evaluation  studies. 

(b)  Outline  the  vision  of  the  Center 
and  how  the  proposed  collaboration 
between  researchers  will  contribute  to 
the  overall  goals  and  objectives  of  the 
Center;  describe  how  the  collaborative 
activities  of  the  applicants  were  or  will 
be  developed  and  how  the  proposed 
Center  will  expand  and  develop  on 
work  that  has  already  been  undertaken 
by  the  applicant(s)  and  other 
researchers. 

(c)  Describe  the  proposed  focus  of  the 
Center's  research  and  its  relevance  to 
the  field  of  VAW,  particularly  in  terms 
of  the  proposed  interdisciplinary 
collaboration.  Provide  sufficient  detail 
to  allow  assessment  of  the  scientific 
merit  of  the  research  activities.  Indicate 
how  results  of  the  proposed  research 
program  will  advance  the  field  and  have 
relevance  for  the  prevention  and  control 
of  violence  against  women. 

Within  this  section,  applications  must 
include  the  following:  Women.  Racial, 
and  Ethnic  Minorities:  describing  the 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation. 

3.  Training  Capacity 

The  applicant  should  outline  plans 
for  attracting  and  involving  high  quality 
students  (undergraduate,  graduate  and 
postdoctoral)  in  Center  activities,  and 
identify  how  participants  will  receive 
interdisciplinary  training  and 
experience  using  multiple  research 
methodologies.  The  applicant  should 


emphasize  how  scientists  from  racial 
and  ethnic  minorities  and  other  under 
represented  and  underserved 
populations  will  be  encouraged  to 
participate  in  activities  of  the  Center. 

4.  Management  Capcity 

The  applicant  should  provide  a 
description  of  the  key  staff,  their 
qualifications  and  experience  in  the 
field  of  violence  against  women,  and  the 
role  each  person  will  play  in  designing, 
implementing,  and  assessing  the 
Prevention  Research  Center's  activities. 
The  applicant  should  clearly  describe 
how  disciplines  will  be  integrated  to 
achieve  the  goals  and  objectives  of  the 
Prevention  Research  Center.  The 
applicant  should  provide  resumes  of 
key  staff  as  an  appendix.  An 
organizational  chart  should  be  included 
that  shows  the  Center's  proposed 
program  structure,  its  relationship  to  the 
broader  institution  of  which  it  is  a  part, 
and  if  applicable,  operational  lines  of 
authority  with  collaborating 
organizations.  If  following  the 
Consortium  model,  the  applicant  should 
outline  the  procedures  for  focusing 
consortium  activities,  selecting  and 
integrating  research  across  institutions, 
allocating  funds  and  other  resources, 
and  managing  the  involvement  of  other 
research  groups.  The  applicant  should 
show  where  Consortium  partners  are 
housed  within  existing  organizations. 

5.  Plan  of  Operation 

The  applicant  should  provide  a  plan 
of  operations  which  indicates  how  the 
goals  and  objectives  of  the  Prevention 
Research  Center  will  be  met.  The  goals 
and  objectives  should  be  specific, 
relevant,  achievable,  time-phased,  and 
should  be  related  to  the  purposes  of  this 
announcement  (see  PURPOSE  section). 
The  plan  of  operation  should  describe 
the  program  activities  for  achieving  the 
Prevention  Research  Center's  goals  and 
objectives,  and  specifically  who  among 
the  core  staff  and  collaborating  partners 
is  responsible  for  doing  what  and  when. 
A  detailed  timeline  should  be  provided 
illustrating  concurrent  activities. 

Applicants  should  also  demonstrate 
that  the  facilities  and  resources  are 
sufficient  to  conduct  the  Center's 
research  and  training  activities  and 
should  include:  sufficient  office  space  to 
house  staff  and  conduct  training, 
adequate  furniture  to  accommodate 
staff,  conduct  seminars;  adequate 
training  equipment  for  presentations, 
such  as  overhead  and  slide  projectors, 
and  video  cassette  recorder;  and 
computer  hardware  and  software 
resources  for  data  entry,  storage, 
analysis,  and  retrieval. 
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6.  Assessment  Plan 

The  applicant  should  include  a 
detailed  plan  for  assessing  the  Violence 
Against  Women  Prevention  Research 
Center's  progress  toward  achieving  its 
stated  goals  and  objectives,  as  they 
relate  to  the  purposes  of  this 
announcement,  (See  PURPOSE  section) 

7.  Collaboration 

The  applicant  should  specifv'  the 
exact  nature  of  the  contribution  each  of 
the  working  partners  makes  to  the 
Prevention  Research  Center's  program, 
e.g.,  program  planning  and  design, 
training,  space,  instructors  and  other 
faculty,  curriculum  development  and 
evaluation,  program  evaluation 
activities,  etc.  Applicants  drawn  from 
different  disciplines  is  not.  in  itself. 
sufficient  evidence  of  multidisciplmar\ 
collaboration.  A  more  important 
indicator  is  the  extent  to  which  research 
from  different  disciplines  will  be 
inte^grated. 

Tne  application  must  also  shovs 
evidence  of  collaboration  with 
practitioners  and  victim  advocates 
working  in  the  intimate  partner  violence 
and  sexual  assault  field  This 
collaboration  may  be  with  organizations 
such  as  National/State  Domestic 
Violence  and  Sexual  .Assault  Coalitions. 
Collaboration  ma>  also  tie  undertaken 
with  governmental  agencies,  other 
institutions  of  higher  learning,  and  other 
organizations  making  substantive 
contributions  to  advancing  the  field  of 
violence  against  women- 
Letters  of  support  or  memoranda  of 
understanding  should  state  the  specific 
contribution,  activities  to  be 
undertaken,  or  resources  to  be  provided 
by  all  collaborators, 

8.  Proposed  Budget 

The  application  must  provide  a 
detailed  proposed  first-vear  budget  and 
a  narrative  justification.  The  budget 
requests  should  be  reasonable  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

9.  Human  Subjects 

Indicate  whether  human  subjects  will 
be  involved,  and  if  so,  how  they  will  be 
protected  and  describe  the  review 
process  which  govern  their 
participation 

G.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS  398  (OMB  Number  0925-0001)  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  sheet  for  PHS  398)  Forms 
are  in  the  appUcation  kit. 

On  or  before  lune  30.  1998.  submit  to: 
Lisa  T,  Garbarino,  Grants  Management 
Specialist,  Grants  Management  Branch, 


Procurement  and  Grants  Office 
Announcement  #98036,  Centers  for 
Disease  Control  and  Prevention  (CDC) 
Mailstop  E-13,  Room  300.  255  East 
Paces  Ferrv  Road,  N  E  ,  Atlanta.  Georgia 
30305-2209. 

.Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  at  the  above  address  on  or 
before  the  deadline  date;  or  sent  on  or 
before  the  deadline  date,  and  received 
in  time  for  the  review  process. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmarl^  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  earner  or  the  U.S.  Postal 
Service  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing. 

H  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria:  (maximum  100  points): 

1.  Research  Capacity  (25  points) 

The  degree  to  which  the  applicant: 
a  demonstrates  experience  in 
successfully  designing,  implementing, 
and  evaluating  Violence  .Against 
Women  prevention  programs,  and/or 
conducting,  publishing,  and 
disseminating  \'io!ence  Against  Women 
research  and  evaluation  studies. 

b.  outlines  the  vision  of  the  Center 
and  how  the  proposed  collaboration 
will  contnbute  to  the  overall  goals  and 
objectives  of  the  Center 

c.  describes  how  ttie  collaborative 
activities  of  the  applicants  were  or  will 
be  developed  and  how  the  proposed 
Center  will  expand  and  develop  on 
work  that  has  already  been  undertaken 
by  the  applicants  and  other  researchers. 

d  describes  the  proposed  focus  of  the 
Centers  research  and  its  relevance. 
particularlv  in  terms  of  the  proposed 
interdisciplinary  collaboration, 
integration  of  fields  of  violence 
research,  and  multiple  methodologies. 

e  provides  sufficient  detail  to  allow 
as.sessment  of  the  scientific  merit  of  the 
research  activities  and  indicated  how 
results  of  the  proposed  research 
program  will  advance  the  violence 
against  women  field  and  have  relevance 
for  the  prevention  and  control  of 
violence  against  women 

f.  describes  the  facilities  available  for 
conducting  the  planned  research  and 
supporting  research  staff  (e.g.,  computer 
facilities,  office  space,  data  management 
and  statistical  support). 

g.  The  degree  to  which  the  applicant 
has  met  the  CDC  policv  requirements 
regarding  the  inclusion  of  women,  and 
ethnic  and  racial  groups  in  the  proposed 
center. 


2.  Training  Capacity  (20  points) 

The  degree  to  which  the  applicant: 

a.  outlines  plans  for  attracting  and 
involving  high  quality  students 
(undergraduate,  graduate  and 
postdoctoral)  in  Center  activities  and 
how  participants  will  receive 
interdisciplinary  training  and 
experience  using  multiple  research 
methodologies. 

b.  addresses  the  needs  of  scientists 
from  racial  and  ethnic  minorities  and 
other  under-represented  and 
underserved  populations  and  will 
encourage  them  to  participate  in 
activities  of  the  Center. 

c.  describes  the  facilities  available  for 
delivering  training  and  supporting 
students  (e.g..  computer  facilities,  office 
space,  audiovisual  and  other  training 
related  equipment). 

3.  Management  Capacity  (10  points) 

The  degree  to  which  the  appUcant: 

a.  demonstrates  that  the  Principal 
Investigator  has  the  vision,  professional 
standing,  research  expertise  and 
managerial  qualifications  to  lead  the 
Center. 

b.  describes  the  qualifications  and 
experience  of  key  staff  and  outlined  the 
role  each  person  will  play  in  designing, 
implementing,  and  assessing  the 
Center's  activities. 

c.  describes  how  disciplines  will  be 
integrated  to  achieve  the  goals  and 
objectives  of  the  Center. 

d.  illustrates  the  Center's  proposed 
program  structure  (organizational  chart), 
its  relationship  to  the  broader 
institution  of  which  it  is  a  part,  and  if 
applicable,  operational  lines  of 
authority  with  collaborating 
organizations.  If  following  the 
Consortium  model,  how  effectively  did 
the  applicant  outline  the  procedures  for 
focusing  consortium  activities,  selecting 
and  integrating  research  across 
institutions,  allocating  funds  and  other 
resources,  and  managing  the 
involvement  of  other  research  groups. 

4.  Plan  of  Operation  (15  points) 

The  degree  to  which  the  applicant: 

a.  outlines  goals  and  objectives  that 
are  specific,  relevant,  achievable,  time- 
phased,  and  related  to  the  purposes  of 
this  program  announcement  (See 
Purpose  section). 

b.  describes  the  program  activities  for 
achieving  the  Center's  goals  and 
objectives,  and  specifically  who  among 
the  core  staff  and  collaborating  partners 
is  responsible  for  doing  what  and  when. 

c.  provides  a  timeline  which 
illustrates  proposed  concurrent 
activities. 
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5.  Assessment  Plan  (10  potntsi 

The  degree  to  which  the  applicant 
provides  a  detailed  plan  for  assessing 
the  Violence  Again.M  Women  Prevention 
Research  Center's  progress  toward 
achieving  its  stated  goals  and  objectives. 

6.  Collaboration  (20  points) 

The  degree  to  which  the  applicant: 

a.  describes  the  collaboration  they 
will  undertake  with  sexual  assault  and 
intimate  partner  violence  service 
providers,  victim  advocates,  policy 
makers,  and  other  key  stakeholders  in 
the  Held. 

b.  includes  letters  of  support  or 
memoranda  of  understanding  stating  the 
specific  contribution  that  each 
collaborator  intends  to  make  to  the 
Center's  program. 

7.  Proposed  Budget:  (Not  Scored) 

Did  the  application  provide  a  detailed 
proposed  first-year  budget  and  a 
narrative  justification?  Are  budget 
requests  reasonable  and  consistent  with 
the  intended  use  of  cooperative 
agreement  funds?  (See  PURPOSE 
section) 

8.  Human  Subjects  (Not  Scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
human  subiet;ts. 

Other  Requirements 

Technical  Reporting  Requirements. 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  progress  report  semi-annually; 

2.  hnancial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period: and 

3.  final  financial  report  and 
performance  report,  no  more  than  90 
days  af^er  the  end  of  the  project  period. 

Send  all  reports  to:  Lisa  T.  Garbarino. 
Grants  Management  Specialist.  Grants 
Management  BranrJi.  Procurement  and 
Grants  Office  Centers  for  Disease 
Control  and  Prevention  (CDC).  Mailstop 
E-13.  Room  300.  255  East  Paces  Ferry 
Road.  N.E.  Atlanta.  Georgia  30305-2209. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Addendum  1  (included  in  the 
application  package). 
AR98-1     Human  Subjects  Certification. 
AR98-2     Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research. 
AR98-9     Paperwork  Reduction  Act 

Requirements. 
AR9ft-10     Smoke-Free  Workplace 

Requirement. 


AK98-1 1     HtjaUhy  People  ^000. 
AR98-12     Lobbying  Restrictions. 
AR9»-1 3    Prohibition  on  Use  of  CDC 

funds  for  Certain  Gun  Control 

Activities 

Authority  aru!  (  ^lalm;  ot  Fctiftii! 
Domestic  Assistani  ••  Numhfr 

This  program  is  authorized  under 
sections  391(a)  and  393(a)  of  the  Public 
Health  Service  Act.  |42  U.S.C.  280b(a). 
and  280b-lal  as  amended.  The  catalog 
of  Federal  Domestic  Assistance  number 
is  93.136. 

Whi'Tt'    !       !  th!.i;n    \i<(iltinn.ll 

IniuruiaUuii 

Please  refer  to  Program 
Announcement  98036  when  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
business  management  technical 
assistance  contact:  Lisa  T.  Garbarino. 
Grants  Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office  Centers  for  Disease 
Control  and  F*revention  (CDC)  Mailstop 
E-13.  Room  300.  255  East  Paces  Ferry 
Road.  N.E.  Atlanta.  Georgia  30305-2209 
Telephone:  (404)  842-6796.  See  also  the 
CDC  home  page  on  the  Internet: 
http://www.cdc.gov. 

For  program  technical  assistance 
contact:  Denise  Johnson  and  Joyce 
McCurdy.  Centers  for  Disease  Control 
and  Prevention  (CDC).  National  Center 
for  Injury  Prevention  and  Control. 
Division  of  Violence  Prevention. 
Mailstop  K-60.  1600  CUfton  Road.  N.E.. 
Atlanta.  Georgia,  30333,  Telephone: 
(770)488-4410. 

Dated:  April  30.  1998. 
Joseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFRDoc  98-11967  Filed  S-5-98;  8:45  am) 
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DEPARTMENT  OF  HFALTH  AND 
HUMAN  SERVICES 

Onters  for  Disease  Control  and 

P'fvef^ic'in 

iCD   9  CM  C(X)rd  I  nation  and 
Maintenance  Comminee.  Meeting: 
National  Center  for  Health  Statistics 
(NCHS),  Data  Policy  and  Standards 

Stati  Announces  the  Foliowmg 
Meeting 

Name:  ICD-9-CM  Coordination  and 
Maintenance  Committee  Meeting  (Vols.  1.  2 
k  3  (Diagnosis  k  Procedures)). 

Time  And  Dates:  9  a.m.-4  p.m..  Thursday. 
June  4,  1998. 


Ftace  Heaitn  L-are  hinancing 
Administration.  Auditorium.  7500  Security 
Boulevard.  Baltimore.  Maryland 

Status:  C)p)en  to  the  public. 

Purpose:  The  ICD-9-CM  Coordination  and 
Maintenance  (CAM)  Committee  will  hold  its 
first  meeting  of  the  1998  cycle  on  Thursday 
June  4,  1998.  The  CAM  meeting  is  a  public 
forum  for  the  presentation  of  proposed 
modifications  to  the  International 
Qassification  of  Diseases.  Ninth-Revision. 
Clinical  Modification. 

Matters  To  Be  Discussed:  Agenda  items 
include: 

Update  on  ICD- 10-CM 

Nodular  prostate 

Status-post  prematurity 

Amputee  NOS 

Uterine  size-date  discrepancy 

Unspecified  adverse  effect  of  drug 

Adult  failure  to  thrive 

Reason  for  visit  to  dialysis  centers 

Addenda 

Report  on  final  draft  of  ICD-10-PCS  and 
testing  results. 

Contracts  for  Additional  Information:  Amy 
L.  Blum,  301/436-7050  ext.  164  (diagnosis), 
or  Amy  Gruber  4 1 0/786- 1 54  2  ( procedures) . 
NCHS.  CDC.  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville.  Maryland  20782. 

Dated:  April  30. 1998. 
luha  M   Fuller, 

/U.'i.ig  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC) 
(PR  Dor  98-11974  Filed  5-5-98;  8:45  am) 

BlUiNG    COOf    4'»0    'ft-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Maruigement 
and  Budget  (OMB) 

Title:  TANF  High  Performance  Bonus 
Report  for  Fiscal  Year  1999  and 
Emergency  TANF  Data  Report 
(previously  approved  OMB  Number 
0970-0164). 

OMB  iVo.  New. 

Descripr/on;  Pub.  L.  104-193  (the 
Personal  Responsibility  and  Work 
Opportunity  ReconciUation  Act  of  1996) 
established  the  Temporary  Assistance 
for  Needy  Families  (TANF)  Program.  It 
also  included  provisions  for  rewarding 
States  which  attain  the  highest  levels  of 
success  in  achieving  the  legislative  goals 
of  that  program.  The  purpose  of  this 
collection  is  to  obtain  data  upon  which 
to  base  the  computations  for  measuring 
State  performance  in  meeting  those 
goals  and  for  allocating  the  bonus  grant 
funds  appropriated  under  the  law. 
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Respondents:  States   Puerto  Rue.  Guam,  the  Virgin  Islands   and  the  District  of  Columbia. 

Annual  Burden  Estimates 


,     ,           »                                                            Number  of 
'"stmment                                                        respondents 

Number  o< 

responses  per 

respondent 

Average 
burden  per 
respondent 

Total 
burden 
hours 

TANF  Hiah  Perlormance  Bonus  Reoon  (ACF-200)  

54 
17 

4 
4 

14 
218.5 

3.024 

Emeroencv  TANF  Data  Reoort  (ACF-198)   

14.858 

Estimated  Total  Burden  Hours: 
17.882. 

Note:  Compietition  for  a  High  Performance 
Bonus  is  optional.  This  estimate  assumes  that 
all  50  States,  the  District  of  Columbia,  Guam. 
Puerto  Rico,  and  the  Virgin  Islands  would 
apply  and  be  required  to  submit  the  TANF 
High  Performance  Bonus  Report;  however, 
only  those  competing  jurisdictions  operating 
separate  State  programs  comparable  to  TANF 
would  be  required  to  submit  the  Emergency 
TANF  Data  Report  for  those  separate  State 
programs;  those  completing  jurisdictions 
where  the  separate  State  programs  are  not 
compiarable  to  the  TANF  program  or  would 
be  required  to  submit  other  supplement  data 

Additional  Information 

ACF  is  requesting  that  OMB  grant  a 
180  day  approval  for  this  information 
collection  under  procedures  for 
emergency  processing  by  June  1,  1998. 
A  copy  of  this  information  collection, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Administration  for  Children 
and  Families.  Acting  Reports  Clearance 
Officer,  Bob  Sargis  at  (202)  690-7275 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs  prior 
to  lune  1.  1^98.  Attn  OMB  Desk  Officer 
of  ACF.  Office  of  .Management  and 
Budget,  Paperworlc  Reduction  Project. 
725  17th  Street  N.W..  Washington,  DC. 
20503.  (202)  690-7275. 

Dated:  April  29.  1998. 
Rob  Sargis, 

.Acting  Reports  Clearance  Officer. 
[FR  Doc.  98-11961  Filed  5-5-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0451) 

Microbial  Safety  of  Produce;  Notice  of 
Public  Meetings 

AGENCY;  Food  and  Drug  Administration. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


three  public  meetings  to  discuss  the 
President's  initiative  to  ensure  the  safety 
of  imported  and  domestic  fruits  and 
vegetables  and  other  foods,  and 
specifically  the  microbial  safety  of 
produce.  The  meetings  are  intended  to 
give  an  overview  of,  and  obtain 
comment  on.  the  general  draft  guide 
entitled  "Guidance  for  Industry:  Guide 
to  Minimize  Microbial  Food  Safety 
Hazards  for  Fresh  Fruits  and 
Vegetables'  (the  proposed  guide).  One 
of  the  meetings  will  focus  primarily  on 
obtaining  comment  from  the 
international  audience. 
DATES:  Set-  Table  1  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
t.^iis  document. 

ADDRESSES:  Submit  written  comments 
on  the  meetings  and  on  the  proposed 
guide  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  12420  Parklav^^n  Dr., 
rm.  1-23,  Rockville.  .MD  20857.  Submit 
written  requests  for  single  copies  of  the 
proposed  guide  to  Lou  Carson,  Center 
for  Food  Safety  and  Applied  Nutrition, 
200  C  St.  SW.,'rm.  3812,  Washington, 
DC  20204.  202-260-8920.  Send  one 
self-adhesive  address  label  to  assist  that 
office  in  processing  your  request. 
Comments  on  the  meetings  or  on  the 
proposed  guide  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

The  meetings  will  be  at  the  addresses 
and  on  the  dates  listed  in  Table  1. 
Registration  is  not  required 
FOR  FURTHER  INFORMATION  CONTACT: 
Camille  E  Breuer,  Center  for  Food 
Safety  and  Applied  .Nutrition  (HFS-32), 
Food  and  Drug  Administration,  200  C 
St.  SW  .  Washington.  DC  20204,  202- 
260-1784,  FAX  202-260-9653,  e-mail 
t brewer^hangate  fdagov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  2.  1997,  the  President 
announced  the  "Initiative  to  Ensure  the 
Safety  of  Imported  and  Domestic  Fruits 
and  Vegetables'  (fresh  produce  safety 
initiative).  As  part  of  the  fresh  produce 
safety  initiative,  the  President  directed 
the  Secretary  of  Health  and  Human 
Services  (DHHSi  and  the  Secretary  of 


the  U.S.  Department  of  Agriculture 
(USDA).  in  cooperation  with  the 
agricultural  community,  to  issue,  within 
1  year,  guidance  on  good  agricultural 
practices  and  good  manufacturing 
practices  for  fresh  fruits  and  vegetables. 
FDA  is  coordinating  the  effort  for 
DHHS. 

As  part  of  this  effort,  FDA  and  USDA 
held  a  series  of  public  meetings  between 
November  17,  1997,  and  December  12, 
1997.  to  provide  the  details  on  a  broad 
approach  on  how  to  minimize  microbial 
contamination  through  the  control  of 
water,  manure,  worker  health  and 
hygiene,  field  and  facility  sanitation, 
and  transportation.  A  draft  guide 
entitled  "Working  Draft:  Guide  to 
Minimize  Microbial  Food  Safety 
Hazards  for  Fresh  Fruit  and  Vegetables" 
was  made  available  on  FDA's  World 
Wide  Web  (WWW)  home  page  (http:// 
www.fda.gov)  and  at  each  public 
meeting.  Transcripts  of  these  meetings 
and  all  comments  received  on  the 
working  draft  of  the  proposed  guide  are 
on  file  in  the  Dockets  Management 
Branch  (address  above)  under  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  are 
accessible  via  the  FDA  home  page  on 
the  WWW  (http://www.fda.gov/ohrms/ 
dockets/ default. htm). 

hi  the  Federal  Register  of  April  13. 
1998  (63  FR  18029).  FDA  published  a 
notice  of  availability  of  the  proposed 
guide  that  responded  to  comments 
received  on  the  working  draft  of  the 
guide.  The  revised  draft  entitled 
"Guidance  for  Industry:  Guide  to 
Minimize  Microbial  Food  Safety 
Hazards  for  Fresh  Fruits  and 
Vegetables"  is  available  on  the  FDA 
home  page  on  the  WWW  (http:// 
www.fda.gov/ohrms/dockets/ 
defauh.htm). 

The  public  meetings  will  include  an 
overview  of  the  President's  fresh 
produce  safety  initiative  and  a  review  of 
the  proposed  guide.  The  meetings  are 
intended  to  obtain  comment  on  the 
specific  recommendations  made  in  the 
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II.  Requetta  for  Conunents 

Interested  persons  may  submit  written 
comments  on  the  meetings  and  on  the 
proposed  guide  to  the  Dockets 
Management  Branch  (address  above) 
Two  copies  of  any  comments  are  to  be 
submitted  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  proposed 
guide  and  received  comments  are 


available  fur  publii.  examination  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Mondav  through  Friday. 

ni.   Tr.lliS,    -:plS 

Transcripts  of  the  meetings  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (HFl-35).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  rm   12A-16.  Rockville,  MD  20857. 
approximately  15  working  days  after 
each  meeting  at  a  cost  of  10  cents  p>er 
page.  The  transcripts  of  the  meetings 
will  be  available  for  public  examination 

Table  1 . — PuWic  Meetings 


at  the  Dockets  Management  Branch 
(address  above). 

Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  notify  the 
contact  person  referenced  above  by 
February  19.  1998. 

IV    Flp<tmnic  Access 

Transcripts  of  ihe  meetings  v^ill  be 
available  on  the  Internet  using  the 
VVVVVV  (http://www.fda.gov/ohrms/ 
dockets/default. htm)  The  prnposf.i 
guide  is  available  at  tlie  sanit*  aau rt'ss 


Meeting  address 

Oateartd  local  time 

FDA  contact  person 

WASHINGTON.  DC   Department  o<  Health 
and  Human  Services.  Hubert  Humphrey 
Rklg  .  rm  800.  200  and  IndepecKJence 
Ave  .  Washtngton.  DC  20201 

MIAMI:  Miami  Dade  County  Cooperative  Ex- 
tension Service  AgncuKure  Center.  187 10 
SW  288th  St .  Homestead.  FL  33033 

SAN  DIEGO:  Malcolm  X  Branch  Library  Multv 
porpose  Room.  5148  Market  St..  San 
D«go,CA  92114 

May  19.  1998.  Tuesday,  10  a.m.  to  5  p.m. 

Iwlay  21.  1998.  Thursday.  10  am.  to  5  p.m. 
May  27,  1998.  Wednesday.  10  am  to  5  p.m. 

Mariyn  Veek.  Food  and  Drug  Administration, 
Oticma*  International  AHairs  ;hfG-1), 
•iflnO  Rshars  Lane,  RocKviiie   MD  ?086' 
301-«27-0906 

Esteia  Niella  Brown    f  ooa  and  Drug  Adnmis- 
tratwn.  P  O   Bo«  S9-2256,  Miami.  F^ 
331S9-22S6.  305^526-2800   eri   930 

Rosano  Oumtamlla  Vior,  Food  and  Drug  Ao- 
ministratton,  19<)00  MacAr»^u^  Bi-^a     surte 
300.  Irvine.  CA  92612-2445,  7U-798- 
7607 

Dated  May  1.  1998. 
WUIiam  k.  Hubbard. 
Associate  Comwissioner  for  Policy 
Coordination. 
IFRDoc.  98-12116  Filed  5-»-«8;  1:10  pm] 
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DEPA^^    MeNT  OF  HEALTH  AND 

HUMAN  St  R'vlCES 

Food  and  Drug  Administration 

Surveillance  Up<i.ir.>s   i     ■     '.»<'d8; 

Notice  n*  Worksri.,oH 

agency:  tuuU  djiu  urug  Administration. 

HHS 

action:  Notice. 

The  Food  and  Drug  Administration 
(FDA),  (Office  of  Regulatory  Affairs. 
Atlanta  and  Florida  District  Offices,  and 
the  Center  for  Biologic^  Evaluation  and 
Research)  is  announcing  two  Workshops 
entitled  "Surveillance  Updates  and 
Trends,"  for  persons  involved  in 
licen.sed  and  unlicensed  blood  banks, 
plasma  centers,  and  transfusion  services 
served  by  FDA's  Southeast  Regional 
Office.  The  purpose  of  these  workshops 
is  to  provide  industry  with  information 
regarding  regulations,  surveillance 
updates,  and  trends  on  error  and 
accident  reporting,  recalls,  and 
fatalities. 

Date  and  Time:  The  workshops  will 
b«  bald  on  Tuesday.  |une  23.  1998.  8 


a.m.  to  5:30  p.m..  Doraville.  GA  (Atlanta 
area),  and  on  Thursday.  June  25.  1998. 
8  a.m.  to  5:30  p.m..  Altamonte  Springs, 
FL  (Orlando  area). 

Location:  On  June  23.  1998,  the 
workshop  will  be  held  at  the  Ramada 
Plaza  Hotel.  4001  Presidential  Pkwy., 
Doraville.  GA,  770-216-9500.  On  June 
25.  1998.  the  workshop  will  be  held  at 
the  Orlando  North  HiUon,  350  S  North 
Lake  Blvd..  Altamonte  Springs,  FL,  407- 
830-1985. 

Contact:  Barbara  Ward-Groves.  Food 
and  Drug  Administration,  60  Eighth  St. 
NE..  Atlanta  GA  30309.  404-347-4001. 
ext.  5256.  FAX  404-347-4349.  or 
Sharon  Schneider,  Center  for  Biologies 
Evaluation  and  Research.  Food  and 
Drug  Administration  (HFM-43).  1401 
Rockville  Pike. .suite  20GN.  Rockville. 
MD  20852-1448.  301-827-3840.  FAX 
301-827-3843. 

Registration:  For  the  June  23.  1998. 
Atlanta  area  workshop,  fax  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  to  Vincent  WiUiams. 
Registration  Coordinator  at  404-347- 
1913  or  404-347^206  by  May  15,  1998. 
For  the  June  25,  1998.  Orlando  area 
workshop,  fax  registration  information 
(including  name,  title,  firm  name, 
address,  telephone,  and  fax  number)  to 
Ron  Jackson.  Registration  Coordinator  at 
407-475-4768  by  May  15.  1998.  There 
is  no  registration  fee  for  these 


workshops.  Space  is  limited;  therefore, 
interested  parties  are  encouraged  to 
register  farlv 

SliPPtEMENTARY  INFORMATION     These 
workshops  comply  wi*h  'n>-  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (Pub.  L.  104-121)  that 
requires  outreach  activities  by 
Government  agencies  directed  to  small 
businesses.  These  workshops  are 
intended  to  provide  an  exchange  of 
information  between  FDA  and  the 
biologies  industry  on  updates  and  trend 
information  regarding  surveillance 
functions.  The  topics  to  be  discussed 
include  the  following:  (1)  The  current 
regulation  and  proposed  rule  for  error 
and  accident  reporting;  (2)  recall 
definitions,  i.e..  differences  between 

FDA  and  firm-initiated  recalls,  and  (3) 
the  current  regulation  for  reporting 
fatalities,  to  include  information 
pertaining  to  the  investigative  followup. 
Trend  information  will  identify  the 
types  of  events  occurring  in  the  past  few 
years  in  each  of  the  above  three  areas. 

Dated:  April  .: '   "  *'H 
WiUiain  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination 

IPV  nor  OH- 11983  Filed  5-5-98;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-418J-N-03] 

Announcement  of  Funding  Awards: 
Indian  HOME  Program  for  Indian 
Applicants  Fiscal  Year  1997 

AGENCY:  Offii  e  f)f  ttie  .Assistant 
St*<  r»'tarv  for  Pubiu  and  Indian 
Housing;'  Hl'D. 

ACTION:  Announcement  of  funding 

av\ards. 

SUMMARY:  In  accordance  with  section 

l().;iaj(4)i(i  of  the  Department  of 
Housing  and  I'rban  Development 
Reform  .^^;t  of  1989,  this  do<.:ument 
!iot;ries  the  public  of  funding  awards  for 
F;s<  a!  Year  1997  for  the  Indian  HOME 
Program  for  Indian  applicants.  The 
purpose  of  this  Notice  is  to  publish  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
made  available  by  HL^3  to  provide 
assistance  to  the  Indian  applicants 
under  the  HOME  Program. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Buiiough,  Office  oi  .Native 
American  Programs,  Office  of  Public 
and  Indian  Housing,  Departmeni  o*' 
Housing  and  Urban  Development.  Room 
4126,  451  Seventh  Street  SW. 
Washington.  DC  20410.  Telephone  (202) 
401-7914  (this  is  not  a  toll-free 
number).  Hearing-  or  speech-impaired 
persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  at  l-«00- 
87:'^3,39. 

SUPPLEMENTARY  INFORMATION:  The 
Indian  HOME  Program  funding  tor 
Fiscal  Year  1997  is  authorized  by  the 
HOME  Investment  Partnerships  Act  (the 
HOME3  .^c:t)  signed  into  law  on 
November  28.  1990  (Pub.  L   101-625). 
The  HOME  Act  was  amended  by  the 
Housing  and  Community  Development 
.\ct  of  1992  (Pub.  L.  102-.S50,  approved 
October  28.  1992)  and  the  Multifamily 
Housing  Property  Disposition  Reform 
.^ct  of  1994  iPub   L.  102-233,  approved 
April  n    1994) 

Appendix  A 


This  Notice  announces  FY  1997 
funding  of  $20,001,378  to  be  used  to 
assist  in  the  funding  to  Indian  tribes  to 
expand  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  The  FY  1997  awards 
announced  iji  this  Notice  were  selected 
for  funding  consistent  with  the 
provisions  in  the  Notice  of  Funding 
Availabilitv  (NOFA)  published  in  the 
Federal  Register  on  April  11,  1997  (62 
FR  17992J. 

The  Indian  HOME  Program  for  Indian 
Applicants  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  number 
14.239. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  I>Bvelopment 
Reform  Act  of  1989  (103  Stat.  1987.  42 
use  3545).  the  Department  is  hereby 
publishing  the  names,  addresses,  and 
amounts  of  those  awards  as  shown  in 
.Appendix  A. 

Dated:  April  29. 1998. 
Deborah  Vincent, 

I  r'-nt^ru.  i  't-i^nity,  Assistant  Secretary  for  Public 
and  Indian  Housing. 


HOME  SE'-ASiDE  FOR  INDIAN  TRiBES  AND  AUVSKAN  NATIVE  VILLAGES;  RECIPIENTS  OF  FUNDING  DECISIONS 

[Fiscai  vear  i997] 


Funding  reapient 
(name  ana  address) 


Amount 
approved 


Eastem/Woodlands  ONAP 


Red  LaKe  Band  of  Chippewa,  Hwy  1,  P.O   Box  219.  Red  Lake.  MN  b667\ 

HoChunk  Nation,  P  O   Box  667,  Black  Falls,  Wi  54615-0667  

Poacti  Band  of  Creek,  58  n  Jack  Springs  Road  Aimore  AL  36502-6502  . 
Meoomine  Indian  Tnpe  of  Wisconsin.  P  O  Box  9i0  Keshena,  Wl  54136  .. 
Oneioa  Tribe  ol  Indians  of  Wisconsin,  P  0  Box  365.  Oneida,  W!  54135   ... 


398,040 
661.500 
103.533 
100,000 
324,677 


Southern  Plains  ONAP 


Chickasaw  Nation,  PC  Box  1548,  Ada,  OK  74821  

Citizen  Potawatomi  Nation,  1901  South  Gordon  Cooper  Dr    Shawnee   OK  748C'' 

Osage  Nation  ol  Oklahoma,  P  O  Box  53,  Pawhuska,  OK  74056  

Seminole  Inbe  ol  Oklahoma.  P  O  Box  1498,  Wewoka.  OK  74884  

Wyandotte  Tnbe  of  Oklahoma.  P  O  Box  250,  Wyandotte,  OK  74370 


1,096.778 

1.281,350 

391,542 

325.000 

903.480 


Northern  Plains  ONAP 


Spirit  Lake  Sioux  Tribe,  Fort  Totten,  SO  58335      

Lower  Bmie  Sioux  Tnbe,  P  O   Box  187,  Lower  Brule,  SO  57548  

Ogiaia  Sioux  Tnbe.  P  O  Box  H.  Pine  Ridge.  SO  57770  

Northern  Arapho.  P  O   Box  396.  For!  Washakie,  WY  82514 

Turle  Mountain  Band  of  Chippewa.  P  O   Box  900,  Belcourt,  NO  58316    

Yankton  Sioux  Tnbe,  P  O   Box  248,  Many,  SD  57361     

Cheyenne  River  Sioux  Tnbe,  P  O  Box  590,  Eagle  Butie,  SD  57625  

Assinibotne  and  Stoux  Tntjes  of  Fort  Peek,  P.O  Box  1027,  Poplar,  MI  59255 


1.000.000 
571.524 
510,466 
145.081 
97,000 
425.961 
345.000 
229,418 


Southwest  ONAP 


Jicanlla  Apache  Tnbe,  PO   Box  507,  Duk;e,  NM  87528       

San  Carlos  Apache  Tnbe    P  O   Box  0.  San  Carlos,  AZ  85550  „ 

Ysleta  del  Sur  Pueblo.  P  O  Box  17579,  Ysleta  Station  El  Paso,  TX  79917 

Coioraoo  River  Indian  Tribes.  Rt   1,  Box  23-B,  Pan<er  AZ  85344  

Karuk  Tnbe  of  Calilornia,  P  O   Box  1016,  Happy  Camp,  CA  96039  

Mechoopda  Tnbe  of  Chico  Ranchena,  1C07-F  Mangrove  Ave  .  Chico,  CA  95926-2392 


500,000 
500,000 

1,339.119 
123,000 
541,489 

1.426,799 
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Funding  r«aptent 
(name  and  address) 


Fori  McOermm  Pawle  and  Shoshone  Tribe.  P  O  Box  457.  McOemitt.  NV  89421  . 

Cocopah  Tnbe  of  Anzona.  B<n  "G",  Somerton.  AZ  85350  _ 

Zuni  Tnbe  o»  New  Mexico,  P  O  Box  339.  Zuni.  NM  87327  _ 

Reddwig  Ranchena.  2000  Ranchena  Road.  Redding.  CA  96001  .....       .... 

Nonhw«»i  ONAP 


Coeur  (TAtone  Tribe.  P.O.  Bo«  197.  Plummer.  ID  83861  -.... 

Shoshone  Bannock  Tribe  o(  Fort  Ha«.  P.O.  Box  306.  Fort  HaM.  ID  83203 


Aiaslu  ONAP 


Cook  InJet  Tnbal  Counal.  P  O  Box  93330.  Arc^ofage  AK  99609 
Orutswarmiut  Native  Council.  P  O  Box  927.  Bethel.  AK  99569  ... 


AnouP' 
approvea 


1.180.200 

1.250.550 
968  980 
625,441 


600,000 
360.000 


500,000 
1.175.450 
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DEPARTMENT  OF  THE  INTFRtOP 

Fish    if"i  *V  I'liife  Service 

Availability  of  Draft  Recovery  Plan  for 
the  Arroyo  Southwestern  Toad  for 
Review  and  Comment 

AOENCV:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 

Siublic  review  of  a  draft  Recovery  Plan 
or  the  Arroyo  Southwestern  Toad.  This 
toad  occurs  in  coastal  montane  regions 
from  Monterey  County.  California,  to 
Baja  California. 

OATt:  Comments  received  on  the  draft 
recovery  plan  by  August  4.  1998.  will  be 
considered  by  the  Service. 

ADDRESSES:  Copies  of  the  draf^  recovery 
plan  dru  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  locations:  US. 
Fish  and  Wildlife  Service.  2493  Portola 
Road.  Suite  B.  Ventura.  California  93003 
(phone:  805/644-1766);  U.S.  Fish  and 
Wildlife  Service.  2730  Loker  Avenue 
West.  Carlsbad.  Cahfomia  92008 
(phone:  760/431-9440).  Requests  for 
copies  of  the  draft  recovery  plan  and 
written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  the  Field  Supervisor,  at  the  above 
Ventura  address 

F0«  FUirrMER  INFORMATION  CONTACT:  Dr. 
Grace  S.  McLaughlin.  Herpetologist.  at 
the  Ventura  addres.s. 

SUPPLEMENTARY  INFORMATION: 


Background 

Restufiiig  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act.  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  p>articular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  bie  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

This  species  is  listed  as  endangered. 
As  of  1994.  the  arroyo  southwestern 
toad  (Bufo  micmscaphus  califomicus) 
(referred  to  as  arroyo  toad)  was  known 


from  22  river  basins  with  a  total 
estimated  breeding  population  of  fewer 
than  3.000  individuals.  The  arrovo  toad 
is  endemic  to  primarily  the  coastal  plain 
and  mountains  of  central  and  southern 
California  ami  imt-'hwestem  Ba)a 
California.  Tht'>.e  'oads  l>r»»«d  in  stream 
channels  and  use  stream  terraces  and 
surrounding  uplands  for  foraginx  and 
wintering.  EHrect  habitat  loss  due  to 
urbanization,  agriculture,  and  dam 
construction  is  the  main  r^use  for  the 
decline  of  arroyo  toads  Other  threats 
include  water  diversions,  road  building, 
livestock  grazing,  mining,  rec;reational 
activities,  loss  of  habitat  due  to  exotic 
plants,  and  predation  by  introduced 
species.  Although  the  species  evolved 
and  has  survived  m  an  environment 
[>eriodically  impacted  hv  fire,  flood,  and 
drought,  the  interactions  of  such  natural 
events  with  human  alterations  of  the 
habitat  may  lead  to  the  extirpation  of 
local  populations. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  arroyo  toad  so  that  protection  by  the 
Act  is  no  longer  necessary.  The  recovery 
strategy  for  the  arroyo  toad  is  focused  on 
providing  sufficient  breeding  anci 
upland  habitat  to  maintain  self- 
sustaining  populations  of  arroyo  toads 
throughout  the  historic  range  of  the 
species  in  California,  and  minimizing  or 
eliminating  impacts  and  threats  to 
arroyo  toad  populations.  This  plan 
describes  a  five-part  recovery  strategy 
with  specific  tasks  necessary  to 
maintain  healthy  aquatic,  riparian  and 
adjacent  upland  ecosystems  that 
provide  habitat  for  arrovo  toads  The 
tasks,  when  implemented,  will  stabilize 
and  maintain  populations  throughout 
the  range  of  the  arroyo  toad  in  California 
by  protecting  sufficient  breeding  and 
nonbreeding  habitat,  monitor  the  status 
of  existing  populations  to  ensure 
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recovery  actions  are  successful,  identify 
and  secure  additional  suitable  arroyo 
toad  habitat  and  populations,  conduct 
resean.h  to  determine  the  population 
dynamics  and  ecology  of  the  species  to 
guide  management  efforts  and 
determine  the  best  methods  for  reducing 
threats,  and  develop  and  implement  an 
outreach  program 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery'  plan  descnbed  All 
comments  received  by  the  date  specified 
above  will  be  considered  pnor  to 
approval  of  this  plan. 

Authority 

The  authontv  for  this  action  is  section 
4(0  of  the  Endangered  Spe<:ies  Act,  16 
I"  SC    1533(0 
Michael ),  Spear. 

flegiona/  Director,  U.S.  Fish  and  Wildlife 
Service.  Region  J.  Pnrtland,  Oregon 
(FR  Dcx,  98-11972  Filed  5-5-98.  8:45  am] 

BILUNQ  COOe  4310-S6-U 

DEPARTMENT  OF  THE  l^frERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Least  Bell's 
vireo  (Vireo  t>ellli  pusillus)  for  Review 
and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior, 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  I'.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  least  Bell's  vireo  (Vireo  bellii 
pusillua].  The  breeding  distribution  of 
the  least  Bell's  vireo  is  limited  to  eight 
counties  in  southern  C^lifomid  and 
portions  of  northern  Baia  California. 
Mexico.  Historically,  this  species  was 
widespread  throughout  riparian 
woodlands  m  the  Central  Valley  and 
low  elevation  riverine  valleys  of 
California  and  northern  Baja  California. 
Least  Bell's  vireos  winter  in  southe.'-n 
Baja  California.  Mexico.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan, 
DATES:  Comments  on  the  draft  recovery- 
plan  must  be  received  on  or  before  luly 
6,  1998,  to  be  considered  by  the  Service, 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  receive  a 
copy  by  contacting  the  Carlsbad  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
2730  Loker  .Avenue  West,  Qirlsbad, 
California  92008.  Written  comments  and 
material  regarding  the  plan  should  also 
be  addressed  to  the  same  address  above. 


Comments  and  material  received  are 

available  on  request  for  public 
inspef:tion.  by  appointment,  during 
norma!  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  jon 
.•\verv.  US.  Fish  and  Wiidlife  Service 
(see  ADDRESSES)  at  76C)'431-9440). 
6UPPI.EMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  secure,  self-sustaining 
member  of  its  ecosystem  is  a  primary 
goal  of  the  U,S,  Fish  and  Wildlife 
Services  endangered  species  program 
To  help  guide  the  recovery  effort,  the 
Service  is  working  to  prepare  recovery 
plans  for  most  of  the  listed  species 
native  to  the  United  States  Recovery- 
Plans  descnbe  actions  considered 
necessary  for  conservation  of  the 
species,  establish  cntena  for  the 
njcovery  levels  for  reclassifying  them 
from  endangered  to  threatened  or 
removing  them  from  the  list,  and 
estimate  the  time  and  cost  for 
implementing  the  needed  recovery 
measures. 

The  Endangered  Species  .^ct  of  1973 
(.■\ct),  as  amended  (16  U.SC,  1531  et 
seq  )  Requires  the  development  of 
re(  overv  plans  for  listed  species  unless 
s\ich  a  plan  would  not  promote  liie 
conservation  of  a  particular  species. 
Secion  4(f)  of  the  .'Kct,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  least  Bell  s  vireo  was  listed  as 
endangered  on  May  2,  1986.  Critical 
habitat  for  the  species  was  designated 
on  February  2,  1994  The  least  Bell's 
vireo  is  an  obligate  riparian  species 
during  the  breeding  season   preferring 
early  successional  habitat.  This  species 
typically  inhabits  structurally  diverse 
woodlands  along  watercourses. 
Extensive  breeding  habitat  loss  and 
degradation  and  brood  parasitism  by  the 
brown-headed  cowbird  (Molothnis  ater) 
have  resulted  in  a  rangewide  decline  of 
the  least  Bell's  vireo.  The  objective  of 
this  plan  is  the  reclassification  of  the 
least  Bell's  vireo  to  threatened  and 
ultimately,  delisting  through  recovery. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  reco\ery  plan  described.  All 


comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

.\uthority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(F). 

Dated  March  30,  1998. 
Michael ).  Spear, 
Regional  Director,  Region  J . 
'PR  r>nr  ^8-11973  Filed  5-5-98;  8:45  am) 

BILLING  CX>OC  4310-6fr-U 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  ot  Reclamation 

Bay-Delta  Advisory  Council  s 
Ecosystem  Roundtable  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bay-Delta  Advisory 
Council's  (BDAC)  Ecosystem 
Roundtable  will  meet  to  discuss  several 
issues  including:  status  of  the  May  1998 
Proposal  Solicitation  Package,  the 
development  of  the  other  programs  for 
FY  98  funding,  revised  planning 
process,  funding  coordination,  CVPLA 
FY  98  budget  and  other  issues.  This 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to  the 
Ecosystem  Roundtable  or  may  file 
written  statements  for  consideration. 
DATES:  The  BDAC  Ecosystem 
Roundtable  meeting  will  be  held  from 
9:00  a.m.  to  1:00  p.m.  on  Friday.  May 
15. 1998 

ADDRESSES:  The  Ecosystem  Roundtable 
wiii  meet  at  the  Resources  Building, 
1416  Ninth  Street,  Room  1131. 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Darling,  CALFED  Bav-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)653- 
6934  at  least  one  week  prior  to  the 
meetine 
SUPPLEMENTARY  INFORMATION:  The  San 

Francisco  Bay/Sacramento- San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  Cafifomia's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
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State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  G\LFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  BDAC  to  advise 
CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  annual 
work  plans  to  implement  ecosystem 
restoration  projects  and  programs. 

Minutes  of  the  meeting  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program.  Suite  1155,  1416  Ninth  Street. 
Sacramento,  CA  95814,  and  will  be 
available  for  public  inspeciion  during 
regular  business  hours,  Monday  through 
Friday  within  30  days  following  the 
meeting. 

DatHd  April  30. 1998. 
Kirk  Rod||«r«, 

l^puty  Regional  Director.  Mid-Pacific  Region 
IFR  Ckx    98-  11969  Filed  5-5-98;  8:45  am) 
M.UNO  COOC  4>l»-««-M 


INTERNATIONAL  TRADE 
COMMISSION 

SumrnarY  o'-  Commission  Practice 
Relating  to  Administrative  Protective 
Orders 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Summary  of  Commission 

practice  relating  to  administrative 

protective  orders. 

summary:  Since  February  1991.  the  U.S. 
International  Trade  Commission 
("Commission")  has  issued  an  annual 
report  on  the  status  of  its  practice  with 
respect  to  violations  of  its 
administrative  protective  orders 
( "APOs")  in  investigations  under  Title 
VII  of  the  Tariff  Act  of  1930  in  response 
to  a  direction  contained  in  the 
Conference  Report  to  the  Customs  and 
Trade  Act  of  1990.  Over  time,  the 
Commission  has  added  to  its  report 
discussions  of  APO  breaches  in 
Commission  proceedings  other  than 
Title  VII  and  violations  of  the 
Commission's  rule  on  bracketing 
business  proprietary  information 
(  "BPI")  (the  ••24-hour  rule").  19  CFR 
207.3(c).  This  notice  provides  a 
summary  of  investigations  of  breaches 
and  violations  of  the  24-hour  rule  for 
the  period  ending  in  1997.  The 
Commission  intends  that  this  report 
educate  representatives  of  parties  to 
Commission  proceedings  as  to  some 
specific  types  of  APO  breaches  and  24- 
hour  rule  violations  encountered  by  the 
Commission  and  the  corresponding 
types  of  actions  the  Commission  has 
taken 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  McCue  Verratti.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3088.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810.  General  information 
concerning  the  Commission  can  also  be 
obtained  by  accessing  its  Internet  server 
(htfp:// www.  usitc.gov). 
SUPPLEMENTARY  INFORMATION: 
Representatives  of  parties  to 
investigations  conducted  under  Title  VII 
of  the  Tariff  Act  of  1930  may  enter  into 
APOs  that  permit  them,  under  strict 
conditions,  to  obtain  access  to  BPI  of 
other  parties.  See  19  U.S.C.  1677f.  19 
CFR  207.7.  The  discussion  below 
describes  APO  breach  investigations 
that  the  Commission  has  completed 
including  a  description  of  actions  taken 
in  response  to  breaches.  The  discussion 
covers  breach  investigations  completed 
during  calendar  year  1997. 


Since  1993,  the  report  has  also 
included  a  summary  of  the 
Commission's  investigations  involving 
violations  of  the  24-hour  rule,  which 
provides  that  during  the  24-hour  period 
after  a  Commission  deadline  for  a  party 
submission  in  an  antidumping  or 
countervailing  duty  proceeding,  changes 
are  permitted  to  the  proprietary  version 
to  correct  the  bracketing  of  BPI;  no  other 
changes  are  permitted  under  that  rule. 
See  19  CFR  207.3(c).  The  discussion 
below  covers  investigations  of  violations 
of  this  rule  completed  during  1997. 

In  recent  years,  the  Commission  has 
expanded  the  report  to  include  APO 
breaches  in  other  types  of  proceedings 
as  well.  In  1997,  no  APO  investigations 
were  completed  in  proceedings  other 
than  Title  VII  investigations. 

Since  1991,  the  Commission  has 
published  annually  a  summary  of  its 
actions  in  response  to  violations  of 
Commission  APOs  and  the  "24-hour" 
rule.  See  56  FR  4846  (Feb.  6.  1991);  57 
FR  12,335  (Apr.  9,  1992);  58  FR  21.991 
(Apr.  26,  1993);  59  FR  16.834  (Apr.  8, 
1994);  60  FR  24,880  (May  10,  1995);  61 
FR  21.203  (May  9,  1996).  and  62  FR 
13,164  (March  19.  1997).  This  report 
does  not  provide  an  exclusive  list  of 
conduct  that  will  be  deemed  to  be  a 
breach  of  the  Commission's  APOs.  APO 
breach  inquiries  are  considered  on  a 
case-by-case  basis. 

As  part  of  the  effort  to  educate 
practitioners  about  the  Commission's 
current  APO  practice,  the  Commission 
Secretary  issued  in  April  1996  a  revised 
edition  of  An  Introduction  to 
Administrative  Protective  Order  Practice 
in  Antidumping  and  Countervailing 
Duty  Investigations  (Pub.  No.  2961). 
This  document  is  available  upon  request 
from  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 
teleohone  (202)  205-2000. 

I.  1(1  (>»'iierdl 

The  current  APO  form  for 
antidumping  and  countervailing  duty 
investigations,  which  the  Commission 
has  used  since  March  1995,  requires  the 
applicant  to  swear  that  he  or  she  will: 

(1)  Not  divulge  any  of  the  BPI 
obtained  under  the  APO  and  not 
otherwise  available  to  him.  to  any 
person  other  than — 

(i)  Personnel  of  the  Commission 
concerned  with  the  investigation, 

(ii)  The  person  or  agency  from  whom 
the  BPI  was  obtained, 

(iii)  A  person  whose  application  for 
disclosure  of  BPI  under  this  APO  has 
been  granted  by  the  Secretary,  and 

(iv)  Other  persons,  such  as  paralegals 
and  clerical  staff,  who  (a)  are  employed 
or  supervised  by  and  under  the 
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direction  and  control  of  the  authorized 
applicant  or  another  authorized 
applicant  in  the  same  firm  whose 
application  has  been  granted:  (b)  have  a 
need  thereof  in  connection  with  the 
investigation;  (c)  are  not  involved  in 
competitive  decisionmaking  for  the 
interested  party  which  is  a  party  to  the 
investigation;  and  Idl  have  submitted  to 
the  Secretary  a  signed  Acknowledgment 
for  Clerical  Personnel  in  the  form 
attached  hereto  (the  authorized 
applicant  shall  sign  such 
acknowledgment  and  will  be  deemed 
responsible  for  such  persons' 
compliance  with  the  APO); 

(2)  Use  such  BPI  soleiv  for  the 
purposes  of  the  Commission 
investigation  [or  for  binationai  panel 
review  of  such  Commission 
investigation  or  until  superceded  by  a 
judicial  protective  order  in  a  judicial 
review  of  the  proceedingl. 

(3)  Not  consult  with  any  person  not 
described  in  paragraph  (1)  concerning 
BPI  disclosed  under  this  ,\PO  without 
first  having  received  the  written  consent 
of  the  Secretary  and  the  party  or  the 
representative  of  the  party  from  whom 
such  BPI  was  obtained, 

(41  Whenever  materials  [e.g., 
documents,  computer  disks,  etc.) 
containing  such  BPI  are  not  being  used, 
store  such  material  in  a  locked  file 
cabinet,  vault,  safe,  or  other  suitable 
container  (N.B.:  storage  of  BPI  on  so- 
called  hard  disk  computer  media  is  to 
be  avoided,  because  mere  erasure  of 
data  from  such  media  may  not 
irrecoverably  destroy  the  BPI  and  may 
result  in  violation  of  paragraph  C  of  the 
APO); 

(5)  Serve  all  materials  containing  BPI 
disclosed  under  this  APO  as  directed  by 
the  Secretary  and  pursuant  to  section 
207.7(f)  of  the  Commission's  rules; 

(6)  Transmit  such  document 
containing  BPI  disclosed  under  this 
APO: 

(i)  with  a  cover  sheet  identifying  the 
document  as  containing  BPI, 

(ii)  with  all  BPI  enclosed  in  brackets 
and  each  page  waniing  th,3t  the 
document  contains  BPI, 

(iii)  if  the  document  is  to  be  filed  by 
a  deadline,  with  each  page  marked 
"Bracketing  of  BPI  not  final  for  one 
business  day  after  date  of  filing,'  and 

(iv)  if  by  mail,  within  two  envelopes, 
the  inner  one  sealed  and  marked 
"Business  Proprietary  Information^To 
be  opened  only  by  [name  of  recipient)", 
and  the  outer  one  sealed  and  not 
marked  as  containing  BPI; 

(7)  Comply  with  the  provision  of  this 
APO  and  section  207  7  of  the 
Commission's  rules: 

(8)  Make  true  and  accurate 
representations  in  the  authorized 


applicant's  application  and  promptly 
notify  the  Secretary  of  any  changes  that 
occur  after  the  submission  of  the 
application  and  that  affect  the 
representations  made  in  the  application 
[eg  .  change  in  personnel  assigned  to 
the  investigation); 

i9)  Report  promptly  and  confirm  in 
VkTitmg  to  the  Secretary  any  possible 
breach  of  the  .\PO:  and 

[10)  .Acknowledge  that  breach  of  the 
,\P0  may  subject  the  authonzed 
applicant  and  other  persons  to  such 
sanctions  or  other  actions  as  the 
Commission  deems  appropriate 
including  the  administrative  sanctions 
and  actions  set  out  in  this  APO 

The  APO  further  provides  tnat  breach 
of  protective  order  mav  subiect  an 
applicant  to: 

(1)  Disbarment  from  practice  in  any 
capacity  before  the  Commission  along 
with  such  person's  partners,  associates, 
employer,  and  employees,  for  up  to 
seven  years  following  publication  of  a 
determination  that  the  order  has  been 
breached, 

(2)  Referral  to  the  United  States 
.Attorney; 

(3)  In  the  case  of  an  attorney, 
accountant,  or  other  professional, 
referral  to  the  ethics  panel  of  the 
appropriate  professional  association; 

(4)  Such  other  administrative 
sanctions  as  the  Commission  determines 
to  be  appropriate,  including  public 
release  of  or  striking  from  the  record  any 
information  or  briefs  submitted  by,  or 
on  behalf  of,  such  person  or  the  party 
he  represents,  denial  of  further  access  to 
business  proprietary  information  in  the 
current  or  any  future  investigations 
before  the  Commission;  and  issuance  of 
a  public  or  private  letter  of  reprimand; 
and 

(5)  Such  other  actions,  including  but 
not  limited  to.  a  warning  letter,  as  the 
Commission  determines  to  be 
appropriate. 

Commission  employees  are  not 
signatories  to  the  Commission's  APOs 
and  do  not  obtain  access  to  BPI  through 
■\PO  procedure  Consequently,  they  are 
not  subject  to  the  requirements  of  the 
APO  with  respect  to  the  handling  of 
BPI.  However.  Commission  employees 
are  subject  to  strict  statutory  and 
regulatory  constraints  concerning  BPI, 
and  face  potentially  severe  penalties  for 
noncompliance.  See  18  U.S.C.  1905; 
Title  5,  C  S.  Code:  and  Commission 
personnel  policies  implementing  the 
statutes.  Although  the  Privacy  Act  (5 
U.S.C.  552a)  limits  the  Commission's 
authority  to  disclose  anv  personnel 
action  against  agency  employees,  this 
should  not  lead  the  public  to  conclude 
that  no  such  actions  have  been  taken. 


An  important  provision  of  the 
Commission's  rules  relating  to  BPI  is  the 
"24-hour"  rule.  This  rule  provides  that 
parties  have  one  business  day  after  the 
deadline  for  filing  documents 
containing  BPI  to  file  a  public  version 
of  the  document.  The  rule  also  permits 
changes  to  the  bracketing  of  information 
in  the  proprietary  version  within  this 
one-day  {jeriod.  No  changes —  other 
than  changes  in  bracketing — may  be 
made  to  the  proprietary  version.  The 
rule  was  intended  to  reduce  the 
incidence  of  APO  breaches  caused  by 
inadequate  bracketing  and  improper 
placement  of  BPI.  The  Commission 
urges  parties  to  make  use  of  the  rule.  If 
a  party  wishes  to  make  changes  to  a 
document  other  than  bracketing,  such  as 
typographical  changes  or  other 
corrections,  the  party  must  ask  for  an 
extension  of  time  to  file  an  amendment 
document  pursuant  to  Rule  201.14(b)(2). 

II    InvpstieatHiri';  of  .Mleged  APO 
Breaches 

An  investigation  of  an  alleged  APO 
breach  in  an  antidumping  or 
countervailing  duty  investigation 
commences  when  the  Secretary,  acting 
under  delegated  authority,  issues  to  the 
alleged  breacher  a  letter  of  inquiry  to 
ascertain  the  alleged  breacher's  views 
on  whether  a  breach  has  occurred.  If. 
after  reviewing  the  response  and  other 
relevant  information,  the  Commission 
determines  that  a  breach  has  occurred, 
the  Commission  often  issues  a  second 
letter  asking  the  breacher  to  address  the 
questions  of  mitigating  or  aggravating 
circimistances  and  possible  sanctions  or 
other  actions.  The  Commission  then 
determines  what  action  to  take  in 
response  to  the  breach.  In  some  cases, 
the  Commission  has  determined  that 
although  a  breach  has  occurred, 
sanctions  are  not  warranted,  and 
therefore  has  found  it  unnecessary  to 
issue  a  second  letter  concerning  what 
sanctions  might  be  appropriate.  Instead, 
it  issues  a  warning  letter  to  the 
individual.  The  Commission  retains  sole 
authority  to  determine  whether  a  breach 
has  occurred  and,  if  so,  the  appropriate 
action  to  be  taken. 

The  records  of  Commission 
investigations  of  alleged  APO  breaches 
in  antidumping  and  countervaihng  duty 
cases  are  not  pubUcly  available  and  are 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  Section  135fb)  of  the  Customs  and 
Trade  Act  of  1990.  and  19  U.S.C. 
1677f(c). 

The  breach  most  frequently 
investigated  by  the  Commission 
involves  the  APOs  prohibition  on  the 
dissemination  of  BPI  to  unauthorized 
persons.  Such  dissemination  usually 
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occurs  as  the  result  of  failure  to  delete 
BPl  from  public  VBrsions  of  documents 
Hind  with  the  (iommission  or  of 
transmission  of  proprietary  versions  of 
documents  to  unauthorized  recipients. 
Other  breaches  have  included:  the 
failure  to  properly  bracket  BPI  in 
proprietary  documents  Hied  with  the 
Commission:  the  failure  to  immediately 
report  known  violations  of  an  APO;  and 
the  failure  to  adequately  supervise  non- 
le){ai  personnel  m  the  handling  of  BPI. 

Sanctions  for  APO  violations  serve 
two  basic  interests:  (a)  Preserving  the 
coiifKlence  of  submitters  of  BPI  in  the 
Cumiiiission  as  a  reliable  protector  of 
BPI;  and  (b)  disciplining  breachers  and 
deterring  future  violations.  As  the 
Conference  Report  to  the  Omnibus 
Trade  and  Competitiveness  Ac1  of  1988 
observed,  "the  effective  enforcement  of 
limited  disclosure  under  administrative 
protective  order  depends  in  part  on  the 
extent  to  which  pnvate  parties  have 
confidence  that  there  are  effe<:tive 
sanctions  against  violation  "  H.R.  Conf. 
Rep.  No.  576.  100th  Cong..  1st  Sess.  623 
(1988). 

The  Commission  has  worked  to 
develop  consistent  junspniditnce.  not 
only  in  determining  whether  a  breach 
has  occurred,  but  also  in  selecting  an 
appropriate  response.  In  determining 
th»i  appropriate  response,  the 
Commi.ssion  generally  considers 
mitigating  faclors  such  as  the 
unintentional  nature  of  the  breach,  the 
lack  of  prior  breaches  committed  by  the 
breaching  party,  the  corrective  measures 
taken  by  the  breaching  party,  and  the 
promptness  with  which  the  breaching 
party  reported  the  violation  to  the 
Commission.  The  Commission  also 
considers  aggravating  circumstances. 
espe<'.ially  whether  persons  not  under 
the  APO  actually  read  the  BPI.  The 
Commission  considers  whether  there 
are  prior  breaches  within  the  previous 
two-year  period  and  multiple  breaches 
by  the  same  person  or  persons  in  the 
same  investigation 

The  Commission's  rules  permit 
economists  or  consultants  to  obtain 
access  to  BPI  under  the  APO  if  the 
economist  or  consultant  is  under  the 
direction  and  control  of  an  attorney 
under  the  APOk  or  if  the  economist  or 
consultant  appears  regularly  before  the 
Commission  and  represents  an 
interested  party  who  is  a  party  to  the 
investigation.  19  CFR  207.7(a)(3)(B)  and 
(C).  Economists  and  consultants  who 
obtain  access  to  BPI  under  the  APO 
under  the  direction  and  control  of  an 
attorney  nonetheless  remain 
individually  responsible  for  complying 
with  the  AJ'O.  In  appropriate 
circumstances,  for  example,  an 
economist  under  the  direction  and 


control  of  an  attorney  may  be  held 
responsible  for  a  breach  of  the  APO  by 
failing  to  redact  APO  information  from 
a  document  that  is  subsequently  Hied 
with  the  Commission  and  served  as  a 
public  document.  This  is  so  even 
though  the  attorney  exercising  direction 
or  control  over  the  economist  or 
consultant  may  also  be  held  responsible 
for  the  breach  of  the  APO 

III.  Specific  Investigation"!  in  Which 
Breaches  Were  Found 

The  Commission  presents  the 
following  case  studies  to  educate  users 
about  the  types  of  APO  breaches  found 
by  the  Commission.  The  case  studies 
provide  the  factual  background,  the 
actions  taken  by  the  Commission,  and 
the  factors  considered  by  the 
Commission  in  determining  the 
appropriate  actions.  The  Commission 
has  not  included  some  of  the  specific 
facts  in  the  descriptions  of 
investigations  where  disclosure  could 
reveal  the  identity  of  a  particular 
breacher.  Thus,  in  some  cases,  apparent 
inconsistencies  in  the  facts  set  forth  in 
this  notice  result  from  the  Commission's 
inability  to  disclose  particular  facts 
more  fully. 

Case  1 :  Counsel  for  a  party  to  a 
Commission  investigation  Tiled  a 
submission  with  International  Trade 
Administration.  Department  of 
Commerce  ( "Commerce")  in  a 
Commerce  investigation  and  served 
copies  of  the  submission  on  the  parties 
to  the  Commerce  investigation  The 
submission  contained  BPI  which 
counsel  had  obtained  under  a 
Commission  APO.  The  Commission 
determined  that  one  attorney  did  not 
breach  the  APO  because  he  did  not 
participate  in  the  preparation  or  review 
of  the  Commerce  submission  and  his 
name  did  not  appear  on  the  submission. 
The  Commission  determined  that  two 
attorneys  who  prepared  and  reviewed 
the  submission  filed  with  Commerce 
breached  the  APO.  In  reaching  its 
decision  to  issue  private  letters  of 
reprimand,  the  Commission  considered 
that  the  BPI  was  viewed  by  an 
unauthorized  person  employed  at 
Commerce.  In  addition,  unauthorized 
persons  may  have  viewed  the  BPI  at  the 
various  law  firms  that  were  served 
copies  of  the  submission.  At  least  one 
person  authorized  to  review  BPI 
released  under  Commerce  APOs  was  not 
authorized  to  review  BPI  released  under 
the  Commission's  APO.  The 
Commission  noted  that  an  even  more 
important  consideration  was  the 
admission  by  the  attorneys  that  they 
were  not  aware  of  the  explicit  condition 
of  the  APO  that  information  obtained 
under  a  Commission  APO  may  not  be 


used  in  any  other  investigation 
including  the  companion  Commerce 
inquiry.  This  lack  of  awareness  called 
into  question  the  level  of  care  that  the 
attorneys  exercised  in  regard  to  their 
obligations  under  the  APO.  In  reaching 
its  decision,  the  Commission  also 
considered  the  mitigating  factors  that 
the  two  attorneys  had  not  previously 
breached  a  Commission  APO  and  that 
both  reported  and  attempted  to  correct 
the  breach  promptly 

Case  2:  Counsel  in  an  investigation 
submitted  a  public  version  of  a 
document  in  which  certain  BPI 
contained  in  footnotes  was  not 
bracketed  or  redacted.  The  text  to  which 
the  footnotes  referred  was  bracketed. 
The  BPI  in  question  was  contained  in  an 
attachment  to  a  questionnaire  response. 
The  Commission  staff  discovered  the 
possible  breach,  and  the  Secretary 
contacted  counsel  to  inquire  about  the 
failure  to  bracket  and  redact  the 
information  in  the  footnote.  Counsel 
respoiuled  immediately  by  submitting 
corrected  pages  to  the  Commission  and 
persons  on  the  service  list,  and 
instructing  the  recipients  that  the 
original  pages  be  destroyed.  In  response 
to  the  Commission's  inquiry  about  the 
possible  breach,  counsel  argued  that  the 
information  was  available  in  the  public 
domain  because  the  information  in 
question  was  not  marked  as  confidential 
and  was  not  bracketed.  The 
Commission's  consistent  practice  with 
regard  to  information  submitted  in 
connection  with  a  questionnaire 
response  is  that  it  must  be  treated  as 
confidential  unless  the  party  served 
with  the  response  can  establish  that  the 
material  is  elsewhere  available  in  the 
public  domain.  Counsel  failed  to 
establish  that  the  unbracketed  and 
unredacted  material  was  available  in  the 
public  domain  at  the  time  that  they  filed 
the  document  in  question.  Thus,  the 
Commission  disagreed  and  determined 
that  counsel  breached  the  APO  and 
issued  warning  letters.  In  reaching  its 
decision,  the  Commission  took  into 
account  that  the  attorneys  had  not 
previously  breached  an  APO:  there  was 
no  bad  faith  or  willful  conduct  involved 
in  connection  with  this  breach;  and  they 
moved  promptly  to  mitigate  the  breach 
once  informed  about  it  by  the  Secretary. 
It  did  not  appear  that  any  non-signatory 
to  the  APO  had  reviewed  the  BPI. 

Case  3:  Two  attorneys  filed  the  public 
version  of  an  in  camera  hearing 
submission  with  bracketed  but 
unredacted  BPI.  They  discovered  the 
breach  the  following  day,  immediately 
reported  it  to  the  Commission,  retrieved 
all  copies  from  parties  on  the  service  list 
and  the  Commission,  and  obtained  from 
each  party  a  certification  that  no  copies 
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were  reviewed  by  non-signatories  to  the 
.A.PO  The  public  version  retrieved  from 
the  Commission's  files  had  not  been 
reviewed  by  anv  member  of  the  public 
The  Commission  determined  that  the 
two  attorneys  breached  the  APO  and 
issued  warning  letters  to  them  In 
reaching  its  decision  not  to  sanction  the 
attorneys,  the  Commission  considered 
that  thev  had  not  been  involved  in  prior 
breaches  and  they  took  action 
immediately  after  discovering  the 
breach  to  limit  the  possibility  of 
disclosure  to  unauthorized  persons 

A  se(  ond  alleged  breach  occurred  on 
the  same  day  when  four  attorneys  from 
the  same  firm  filed  the  public  version  of  • 
a  brief  which  contained  three  items  of 
what  appeared  to  be  unredacted  BPI 
The  Commission  Secretan,  s  office 
notified  counsel  that  the  submission 
appeared  to  contain  unredacted  BPI. 
The  law  firm  retrieved  copies  of  the 
pages  in  question  and  filed  corrected 
versions  with  the  Commission,  as 
requested  by  the  Secretan,.  The 
Commission  determined  that  two  of  the 
attornevs  committed  a  breach  of  the 
.\PO  when  they  failed  to  redact  one 
item  of  BPI  from  the  brief.  In  deciding 
to  issue  warning  letters,  the  Commission 
considered  that  the  attorneys  had  not 
been  involved  in  prior  breaches  and 
took  appropriate  action  upon 
discovering  the  breach  The 
Commission  also  noted  that  the 
information  in  question  was  disclosed 
publicly  bv  the  submitter  very  shortly 
after  the  breach. 

The  Commission  determined  that 
disclosure  of  the  other  two  items  in 
question  was  not  a  breach  of  the  APO 
because  the  information  was  not  BPI 
One  item  was  publicly  available  and  the 
other  item  was  obtained  directly  from 
the  c  lient  and  not  under  the  .^PO.  The 
Commission  determined  that  two  of  the 
attornevs  did  not  breach  the  APO 
because  they  did  not  participate  in  the 
final  review  of  the  public  version  of  the 
brief 

Case  4:  Employees  lor  an  economic 
consulting  firm  prepared  and 
distributed  documents  containing 
bracketed  but  unredacted  BPI  at  a  public 
hearing.  A  signatory  of  the  APO,  an 
attorney  for  another  party,  noticed  that 
BPI  had  not  been  redacted  from  the 
documents  and  immediately  informed 
the  Secretary,  the  law  firm,  and  the 
consulting  firm.  All  copies  of  the 
handout  were  retrieved  immediately 
and  all  persons  at  the  hearing  who  had 
copies  of  the  handout  m  their 
possession,  with  the  exception  of  the 
attorney  who  first  noticed  the  BPI. 
stated  that  they  did  not  review  the  BPI 
contained  in  the  handouts.  The 
Commission  determined  that  two 


consultants  breached  the  APO  and 
issued  private  letters  of  repn.marr;   hi 
reaching  the  de<"ision  that  the  breach 
had  occurred,  the  Commission  noted 
that  the  actual  receipt  and  review  of  BPI 
by  unauthorized  persons  is  not  a 
precondition  for  a  finding  of  a  violation 
of  the  APO.  Failure  to  follow  the  rules 
which  are  protective  of  the  information 
by  leaving  the  information  unprotected 
and  potentially  releasable  is  sufficient  to 
constitute  a  breach  of  the  APO.  In 
reaching  its  decision  to  issue  private 
letters  of  reprimand,  the  Commission 
considered  that  this  was  the  second 
time  m  two  years  that  the  consultants 
had  breached  an  APO  In  reaching  its 
decision,  the  Commission  also 
considered  the  mitigating  factors  that 
the  breach  was  inadvertent  the 
Commission  was  promptly  informed  of 
the  breach,  and  the  consultant  took 
immediate  steps  to  mitigate  any  possible 
damage  from  the  breach. 

The  Commission  found  that  two  other 
consultant  firm  employees,  identified  as 
clerical  personnel  in  the  APO 
applications,  did  not  breath  the  APO 
because  their  work  in  preparing  the 
documents  was  subject  to  review  by  the 
senior  consultants  .Mlhough  the 
consultants  were  under  the  direction 
and  control  of  the  lead  attorney  at  a  law 
firm,  the  Commission  determined  that 
no  attorney  at  the  firm  was  responsible 
for  the  breach  bec:ause  the  consulting 
firm  employees  revised  the  documents 
after  the  attorneys  had  reviewed  what 
they  thought  were  the  final  versions, 
and  no  one  advised  the  attorneys  of  the 
revision  or  requested  that  the  attorneys 
review  the  revised  documents. 

Co.se  5:  (See  Case  B  of  the  24-hour 
rule.)  Attorneys,  signatories  to  the  APO 
in  an  investigation,  failed  to  bracket  and 
redact  BPI  from  a  footnote  in  the  public 
version  of  a  brief  The  Commission  sent 
a  letter  of  inquiry  to  three  attorneys  but 
determined  that  one  of  them  did  not 
breach  the  APO  because  he  was  not 
involved  in  the  drafting  of  the  public 
version  of  the  brief  or  in  any  review  or 
appraisal  of  data  included  in  the 
submission.  The  Commission 
determined  that  two  attorneys  breached 
the  APO  and  issued  one  attorney  a  letter 
of  reprimand  and  the  other  a  warning 
letter.  In  reaching  its  decision  to  issue 
a  private  letter  of  reprimand  to  one  of 
the  attorneys,  the  Commission  took  into 
account  the  principal  aggravating 
circumstance  that  it  was  the  second 
time  within  a  few  months  that  this  first 
attorney  had  breached  an  APO  by  failing 
to  bracket  and  redact  BPI  from  a 
submission.  The  Commission  also 
considered  that  there  was  no  evidence 
of  willful  disregard  of  the  APO. 
However,  the  breach  was  not  the  result 


of  an  accident  or  inadvertence,  but  the 
result  of  a  conscious  decision  not  to 
bracket  information  which  the  attorney 
continued  to  maintain  was  justified.  "The 
Secretary's  office  discovered  the  breach 
and,  once  advised  that  there  had  been 
a  breach,  the  attorney  moved  promptly 
to  mitigate  the  breach  by  retrieving  the 
offending  pages  of  the  brief  and 
replacing  them  with  corrected  pages. 

in  reauiing  its  decision  to  issue  a 
warning  letter  to  the  second  attorney, 
the  Commission  took  into  consideration 
that  he  had  no  prior  APO  violations. 
This  attorney  was  involved  in  the 
preparation  of  the  documents,  but  did 
not  make  bracketing  decisions  with 
respect  to  the  submission  and  was  not 
in  a  position  to  countermand  the 
attorney  who  made  those  decisions. 

Case  6:  Four  attorneys  were  named  as 
possibly  breeching  the  APO  by  filing  a 
submission  before  the  Department  of 
Commerce  (Commerce)  containing  BPI 
obtained  under  the  Commission  APO 
and  by  labeling  the  submission  pubhc 
even  though  it  contained  BPI.  The  BPI 
in  question  had  been  obtained  &om  the 
confidential  version  of  the  petition  to 
which  counsel  had  access  under  the 
Commission's  APO  but  had  not  yet 
gained  access  to  it  under  the  Commerce 
APO  The^day  after  the  submission  of 
the  document  to  Commerce,  the 
attorneys  informed  the  Commission  in 
writing  of  the  potential  breaches 
stemming  from  the  submission  to 
Conimerce  and  took  immediate  steps  to 
retrieve  the  submission  and  prevent  the 
improper  disclosure  to  unauthorized 
individuals. 

The  Commission  found  that  two  of 
the  attorneys  did  not  breach  the  APO 
because  they  played  no  role  in  either  the 
preparation  or  filing  of  the  submission. 
The  Commission  determined  that  the 
two  other  attorneys  committed  two 
distinct  breaches  of  the  APO  by 
including  Commission  BPI  in  a 
Commerce  submission  and  by 
incorrectly  labeling  that  document  as  a 
public  document.  The  Commission 
issued  private  letters  of  reprimand  to 
the  two  attorneys  and  reminded  them 
that  information  obtained  imder  the 
Commission  s  APO  is  not  to  be  used  in 
other  agency  proceedings  without  first 
obtaining  the  written  consent  of  the 
Secretary  of  the  Commission  and  the 
party  from  whom  the  BPI  was  obtained. 
The  Commission  considered  as 
mitigating  factors  the  fact  that  the 
attorneys  had  no  previous  breaches; 
they  reported  and  corrected  the  breach 
promptly;  and  the  firm  strengthened  its 
APO  procedures  subsequent  to  the 
breaches.  Moreover,  it  appeared  that  the 
mislabeling  of  the  document  was 
unintentional  and  due  to  mistake  or 
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oversight  In  reaching  ita  decision  to 
issue  pnvate  letters  of  reprimand,  the 
Commission  considered  that  there  were 
two  separate  breaches  in  the  same 
investigation  and  that  the  document  was 
placed  in  a  public  Tile  at  Commerce 
where  it  may  have  been  viewed  by 
unauthorized  persons. 

Case  7  Two  attorneys,  an  economist, 
and  a  secretary  from  a  law  Tirm 
representing  a  party  in  an  investigation 
failed  to  certify  within  a  Commission 
deadline  that  APO  documents  in  their 
possession  had  been  destroyed  and  to 
attest  to  their  good  faith  belief  that  there 
was  no  unauthorized  access  by  any 
person  to  the  APO  materials  Pursuant 
to  the  APO.  counsel  was  required  to 
destroy  the  BPI  doc.uments  and  provide 
certification  to  that  effect  within  60  days 
of  the  termination  of  the  investigation. 
However,  since  counsel  appealed  the 
Commission's  determination  to  the  U.S. 
Court  of  International  Trade,  the  firm 
was  permitted  to  retain  the  documents 
pending  its  application  for  a  judicial 
Protective  Order  (JPO)  If  a  JPO  is  not 
sought,  signatories  to  the  APO  in  the 
law  firm  are  required  to  destroy  the 
documents  and  to  provide  certification 
promptly  af^er  150  days  have  elapsed 
from  the  termination  of  the 
investigation.  Counsel  did  not  apply  for 
a  JPO  and  failed  to  provide  the 
certification  promptly  after  the  150  days 
had  passed.  In  their  response  to  the 
Commission's  inquiry,  counsel  provided 
the  required  certification  indicating  that 
the  documents  had  been  destroyed 
immediately  after  the  termination  of  the 
investigation.  The  Commission 
determined  that  the  two  attorneys  and 
the  economist  breached  the  APO  by  not 
providing  the  certification  within  the 
required  time  period,  and  issued 
warning  letters.  In  reaching  a  decision 
to  issue  warning  letters,  the  Commission 
considered  that  there  was  no  access  to 
the  APO  documents  by  any 
unauthorized  person:  the  breach 
appeared  to  have  been  unintentional; 
the  attorney  and  economist  took  prompt 
action  to  remedy  the  breach:  and  they 
had  no  prior  APO  breach  violations 
within  the  last  two  years.  The 
Commission  concluded  that  the 
secretary  did  not  breach  the  APO  as  the 
Commission  generally  has  not  held 
clerical  personnel  responsible  for 
breaches  unless  they  have  played  a 
direct  role  in  the  circumstances 
contributing  to  a  breach. 

Case  8  An  attorney  representing  a 
party  to  a  Commission  investigation 
filed  a  letter  with  the  Commission 
which  was  designated  as  public, 
although  it  contained  bracketed  but 
undeleted  BPI.  The  Commission 
Secretary  notified  the  attorney  about  the 


possible  breach,  in  response,  the 
attorney  filed  a  revised  letter  and 
immediately  took  steps  to  retrieve  the 
document  from  the  other  parties.  Two 
weeks  later  the  attorney  filed  a  public 
version  of  a  prehearing  brief  which 
contained  BPI  in  one  of  the  exhibits. 
Again,  the  Secretary  notified  the 
attorney  who  immediately  took  steps  to 
retrieve  the  document  from  the  other 
parties  and  prevent  unauthorized 
disclosure  The  Commission  determined 
that  breaches  had  occurred  and  issued 
a  private  letter  of  reprimand.  In  reaching 
its  decision  to  issue  a  private  letter  of 
reprimand  the  Commission  considered 
that,  although  the  attorney  had 
committed  no  pnor  breaches,  the 
attorney  had  committed  two  separate 
breaches  in  the  same  investigation 
within  weeks  of  each  other.  The 
Commission  also  considered  the 
mitigating  factors  that,  when  informed 
of  the  breaches,  the  attorney  took 
immediate  steps  to  retrieve  the 
information  and  prevent  its 
unauthorized  disclosure;  the  breaches 
were  unintentional:  and  the  law  firm 
took  action  to  prevent  future  violations 
of  this  nature 

IV.  Invpstigations  Involving  thf  24- 
Hour  Rule 

Under  Commission  rule  207.3(c), 
parties  that  submit  a  proprietary  version 
of  a  document  with  the  Commission 
pursuant  to  a  Commission  deadline 
have  one  business  day  in  which  to 
check  and  correct  bracketing  of  BPI 
before  filing  the  nonproprietary  version 
of  the  document.  The  rule  expressly 
states  however,  that  on7y  bracketing 
changes  may  be  made  without  leave  of 
the  Commission  in  the  one  business  day 
interval  between  the  filing  of  the 
confidential  and  the  filing  of  the 
nonconfidential  document.  A  party 
desiring  to  make  any  other  changes, 
including  correction  of  typographical 
errors,  must  request  leave  of  the 
Commission  to  do  so. 

Case  A:  Counsel  to  a  party  in  an 
investigation  filed  a  public  version  of 
the  postconference  brief  which 
contained  text  which  was  not  present  in 
the  confidential  version  of  the  brief. 
Leave  of  the  Commission  was  not 
sought  to  make  the  non-bracketing 
change,  nor  was  any  mention  of  the 
additional  material  made  when  the 
public  version  of  the  brief  was  filed.  The 
Commission  determined  that  counsel 
violated  Commission  Rule  207.3  and 
issued  a  warning  letter  to  each  of  the 
four  attorneys  who  were  signatories  on 
the  brief.  In  its  letter,  the  Commission, 
noting  that  counsel's  letter  responding 
to  the  Commission  inquiry  stated  that 
the  change  was  made  within  one 


business  day.  advised  (oun.sel  that  the 
rule  permits  only  bracketing  changes 
and  deletion  of  confidential 
information   Parties  must  request  leave 
of  the  Commission  to  make  a  late  filing 
to  make  any  other  changes  to  a 
previously  filed  document. 

In  reaching  its  decision  to  issue 
warning  letters,  the  Commission 
considered  that  the  addition  of  text 
appeared  to  be  inadverient  and  counsel 
had  no  previous  record  of  violating  the 
24-hour  rule 

Case  B:  [See  Case  5  of  the  APO 
Breaches.)  Two  attorneys  representing  a 
party  to  a  Commission  investigation 
made  changes  to  a  submission  that  did 
not  involve  bracketing  of  information 
without  receiving  prior  leave  of  the 
Commission.  The  Commission 
determined  that  the  two  attorneys  had 
violated  the  24-hour  rule  by  making  the 
non-bracketing  changes  to  submissions 
without  seeking  prior  leave  from  the 
Commission  The  Commission  also 
found  that  the  attorneys  had  hr»'ac.hed 
the  APO  in  the  same  investigation,  but 
determined  not  to  impose  any 
additional  sanction  upon  the  attorneys 
for  violation  of  rule  207  3.  the  24-hour 
rule.  One  attorney  rt»ceived  a  warning 
letter  for  the  APO  breach  and  the  24- 
hour  rule  violation.  The  Commission 
issued  a  private  letter  of  reprimand  to 
the  second  attorney  for  the  APO  breach 
and  the  24-hour  rule  violation  because 
it  was  his  second  breach  violation 
within  several  months. 

The  Commission  determined  not  to 
hold  a  third  attorney  at  the  firm 
responsible  for  violation  of  the  24-hour 
rule  because  he  played  no  role  in  the 
preparation  of  the  brief. 

Case  C:  Three  attorneys  submitted  a 
change  to  the  filing  of  the  public  version 
of  their  prehearing  brief  pnor  to  being 
granted  leave  to  make  the  change.  The 
Commission  determined  that  the 
attorneys  violated  Comnussion  Rule 
207.3(c)  and  issued  warning  letters.  In 
determining  to  issue  warning  letters,  the 
Commission  considered  that  the  three 
attorneys  had  no  previous  record  of 
having  violated  Rule  207. 3((:).  In 
addition,  since  the  attorneys  had  sought 
to  make  the  change  in  their  BF'l  version 
of  the  bnef.  filing  the  change  to  the 

fiublic  version  prior  to  approval  of  this 
eave  appeared  to  be  an  inadvertent 
procedural  error. 

By  order  of  the  Commission. 

Issued:  April  29.  1998. 
Donna  R.  Koehnke, 
Secretary 
(FR  Doc  98-12010  Filed  5-5-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investtgatton  332-393) 

AmrTK>nlum  Nitrate:  A  Comparative 
Analysis  of  Factors  Affecting  Global 
Trade 

aqency:  United  States  International 
Trade  Commission 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing 

EFFECTIVE  DATE:  April  27.  1998. 
SUMMARY:  Following  receipt  of  a  request 
on  April  2,  1998,  from  the  Senate 
Committee  on  Finance,  the  Commission 
instituted  investigation  No,  332-393, 
Ammonium  Nitrate:  A  Comparative 
Analysis  of  Factors  Affecting  Global 
Trade,  under  section  332(g)  of  the  Tanff 
Act  of  1930  (19  U.S. C.  13321g)) 
FOR  FURTHER  INFORMATION  CONTACT: 

Industry-specific  information  may  be 
obtained  from  Ms.  Elizabeth  Nesbitt 
(202-205-3355),  Office  of  Industries, 
U.S.  International  Trade  Commission, 
Washington.  DC  20436.  For  information 
on  the  legal  asjjects  of  this  investigation 
contact  Mr.  William  Gearhart  of  the 
Office  of  the  General  Counsel  (202-205- 
3091).  Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202)'205~1810. 

Background: 

In  its  report,  the  Commission  v^'iU,  as 
requested  by  the  Committee  in  its  letter, 
provide  a  comparative  analysis  of 
factors  affecting  global  trade  in 
ammonium  nitrate,  with  special 
emphasis  on  the  industries  in  the 
United  States,  the  European  Union,  and 
Russia  As  requestea,  the  Commission 
will  provide  the  following  information, 
to  the  extent  information  is  available, 
with  data  presented  for  the  most  recent 
five-year  period,  or  except  as  noted: 

•  An  overview  of  the  world 
ammonium  nitrate  market,  including 
examination  of  consumption  (for  the 
most  recent  10- year  period),  import,  and 
export  trends,  and  information  on  future 
consumption  in  the  major  markets; 

•  Industry  profiles  of  the  principal 
manufacturers  and  traders,  their  pattern 
of  ownership  and  investment,  including 
the  extent  to  which  government 
programs  may  affect  production  and 
may  impede  trade  in  ammonium  nitrate 
between  the  specified  countries. 
Examples  of  such  programs  cited  by  the 
Committee  are  farm  policies,  industrial 
policies,  economic  policies,  trade 
policies,  and  other  governmental 
measures  that  may  affect  the  cost  of  raw 
materials  and  transportation. 


•  An  overview  of  the  ammonium 
nitrate  production  process,  with 
information  on  costs  of  production, 
including  those  of  its  major  raw  materia! 
components,  and  the  principal  sourc;es 
of  these  feedstocks;  and 

•  Information  on  trends  m  domestic 
and  export  prices  of  ammonium  nitrate. 

In  its  request  letter  the  Committee 
noted  that  the  United  States  is  a  maior 
producer  and  consumer  of  nitrogenous 
fertilfeers,  including  urea  and 
ammonium  nitrate  The  Committee 
stated  that  it  has  recently  come  to  its 
attention  that  US  ammonium  nitrate 
producers  have  concerns  about 
competitive  conditions  affecting  their 
industry,  including  increased  imports  of 
ammonium  nitrate  from  Russia  The 
producers  believe  that  these  increased 
imports  are  the  indirect  result  of  the 
European  Union's  (EU)  imposition  of  an 
antidumping  order  m  1995  on  El' 
imports  of  ammonium  nitrate  from 
Russia.  The  letter  continues  bv  stating 
that  moreover,  the  producers  are 
concerned  about  additional  imports  of 
Russian  ammonium  nitrate  into  the 
United  States  as  a  result  of  the  EU  s. 
recent  institution  of  a  review  of  the 
original  order 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.  Washington. 
DC,  beginning  at  9:30  am   on  lune  16. 
1998  All  persons  shall  have  the  right  to 
appear,  bv  counsel  or  m  person   to 
present  information  and  to  be  heard 
Requests  to  appear  at  the  public  heanng 
should  be  filed  with  the  S«cretar\.  U  S 
International  Trade  Commission  500  E 
Street  SW,  Washington,  DC  20436.  no 
later  than  5:15  p  m  ,  lune  2.  1998  .^^v 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5.15  p.m..  lune  4.  1998,  the  deadline  for 
filing  f)ost-hearing  briefs  or  statements 
is  5:15  p.m.,  lune  30.  1998  In  the  event 
that,  as  of  the  close  of  business  on  June 
2,  no  witnesses  are  scheduled  to  appear 
at  the  hearing,  the  heanng  will  be 
canceled.  Any  pierson  interested  in 
attending  th©  heanng  as  an  observer  or 
non-participant  may  call  the  Secretary 
of  the  Commission  (202-205-1816)  after 
lune  2,  1998,  to  determine  whether  the 
hearing  will  be  held 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation  Commercial 
or  financial  information  that  a  submitter 


desires  the  Commission  to  treat  as 
(onndentift!  i^.i.si  be  submitted  on 
spparatt'  s-ht^ets    t  paf>er.  each  clearly 
marked    Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  §  201.6  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
201.6]  Al!  wTitten  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  5:15  p.m.  on  June 
30,  1998.  All  submissions  should  be 
addressed  to  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  fhttp://www. usitc.gov). 

List  of  Sub|ec:U 

Ammonium  nitrate,  ammonia,  natural 
gas.  urea. 

Issued:  April  28, 1998. 

By  order  of  the  Commissioa, 
Donna  R   Koehnke, 
.Set  retary 
;FK  Doc  98-12012  Filed  5-S-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMtSS)ON 

(Investigation  He  TSS-TA-M; 

In  the  Matter  of  Extruded  Rubber 
Thread  from  PMalaysia:  Notice  o' 
Commission  DeterminatK>n  to  ConOuct 
a  Portion  of  the  Hearing  in  Camera 

agency:  U.S.  IntemaUonaJ  Trade 

Commission 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  pubUc. 

SUMMARY:  Upon  request  of  respondents 
in  the  above-captioned  investigation, 
the  Commission  has  determmed  to 
conduct  a  portion  of  its  hearing 
scheduled  for  May  5,  1998  in  camera. 
See  Commission  rules  207.23(d), 
201.13(m)  and  201.35(b)(3)  (19  CFR 
207, 23(d).  201.13(m)  and  201.35(b)(3)). 
The  remainder  of  the  hearing  will  be 
open  to  the  public.  The  Commission  has 


:'){r'n 


htM^Tal    Ktn^isttT    Vo!    fil    No    B7  /  Wcdru'sii.u     Mav  f)     iM98'NntuPS 


•termined  that  the  seven-day  advance 
notice  of  the  change  to  a  meeting  was 
not  possible.  See  Commission  rule 
201.35(a).  (c)(1)  (19  CFR  201.35(a), 

(c)(1)) 

FO«  FURTHER  tNFORMATMX  CONTACT: 

Marc  A.  Bemstein.  Office  of  General 
Counsel.  U.S.  International  Trade 
Commission.  500  E  Street.  S.W., 
Washington.  DC  20436.  telephone  201' 
205-3087,  e-mail  mbemstein®U8itc.go\ 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
20S-lHin 

SUPPLEMEffTARY  INFORMATION:  The 
Commission  believes  that  the 
respondents  have  justifled  the  need  for 
a  closed  session.  A  full  discussion  of 
information  relating  to  the  condition  of 
the  domestic  industry,  domestic  and 
subject  import  shipment  data,  and 
pricing  can  only  occur  if  a  portion  of  the 
hearing  is  held  in  camera.  Because 
much  of  this  information  is  not  publicly 
available,  any  discussion  of  issues 
relating  to  this  information  will 
necessitate  disclosure  of  business 
proprietary  information  (BPI).  Thus, 
such  discussions  can  only  occur  if  a 
portion  of  the  hearing  is  held  in  camera. 
In  making  this  decision,  the 
Commission  nevertheless  reaffirms  its 
belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioner  and 
by  respondents,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
confidential  presentation  by 
respondents  and  for  questions  from  the 
Commission  relating  to  the  BPI, 
followed  by  an  in  camera  rebuttal 
presentation  by  petitioner.  For  any  in 
camera  session  the  room  will  be  cleared 
of  all  persons  except  those  who  have 
been  granted  access  to  BPI  under  a 
Commission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commission's  APO  service  Ust  in  this 
investigation.  See  19  CFR  201.35(b)(1). 
(2).  The  time  for  the  parties' 
presentations  and  rebuttals  in  the  in 
camera  session  will  be  taken  from  their 
respective  overall  allotments  for  the 
hearing.  All  persons  planning  to  attend 
the  in  camera  portions  of  the  hearing 
should  be  prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Conunission  Rule 
201  39  (19  CFR  201  39)  that,  in  her  opinion, 
a  portion  of  the  Conunlssion's  hearing  in 
Extruded  Rubber  Thread  from  Malaysia.  Inv 
No.  753-TA-34.  may  be  closed  to  the  public 
to  prevent  the  disclosure  of  BPI. 


Issued:  May  1. 1998 

By  order  of  the  Commission. 
Oonna  R.  Koelmk*. 
Secretary 

IFR  Doc  98-12014  Filed  S-5-«8;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv   No    J37    TA  383  (Bond  Foflelture/ 
Balufn  Proceoding] 

In  She  Matter  of  Certain  Hardware  Logic 
Emulation  Systems  and  Components 
Thereof.  Notice  of  Referral  to 
Administrative  Law  Jixlge  of 
Compialnant  s  Motion  for  Forfeiture  of 
Respondents   Bonds  and 
Respondents   Motion  for  Return  of 
Their  Bonds 

AGENCY:  US  International  Trade 

Commission. 

ACTION:  Notice. 

summary;  Notice  is  hereby  given  that 
the  Commission  has  referred  to  the 
presiding  administrative  law  judge 
complainant's  motion  for  forfeiture  of 
respondents'  bonds  posted  during  the 
temporary  relief  and  Presidential  review 
[>eriods.  and  respondents'  motion  for 
return  of  those  bonds  in  the  above- 
captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Sultan.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3152.  General  information  concerning 
the  Commission  may  also  be  obtained 
by  accessing  the  Commission's  Internet 
server  (http://www.usitc.gov) 

SUPPLBylEMTARY  INFORMATION:  This 

action  is  taken  under  Iht)  duihority  of 
section  337  of  the  Tariff  Act  of  1930.  19 
U.S.C.  1337.  and  Commission  rule 
210.50.  19  CFR  210.50. 

This  patent-based  section  337 
investigation  was  instituted  on  March  8. 
1996.  based  upon  a  complaint  and 
motion  for  temporary  relief  filed  on 
January  26.  1996.  by  Quicktum  Design 
Systems.  Inc.  ("Quicktum").  61  PR 
9486.  The  respondents  are  Mentor 
Graphics  Corporation  ("Mentor  ")  and 
Meta  Systems  ("Meta")  (collectively 
"respondents").  On  July  8.  1996.  the 
presiding  administrative  law  judge 
("ALj")  issued  an  initial  determination 
("ID")  granting  Quicktum's  motion  for 
temporary  relief.  On  August  5,  1996.  the 
Commission  determined  not  to  modify 
or  vacate  the  ID.  issued  a  temporary 
limited  exclusion  order  against 
respondents  and  a  temporary  cease  and 
desist  order  against  Mentor,  and 
determined  that  the  amount  of 


respondents'  bond  during  the  pendency 
of  temporary  relief  should  be  43  percent 
of  the  entered  value  of  imported 
hardware  logic  emulation  systems  and 
components  thereof.  On  September  24. 
1997.  the  Commission  determined  to 
modify  respondents'  temporary  relief 
bond.  Respondents'  temporary  relief 
bond  remained  at  43  percent  of  the 
entered  value  of  the  subject  imported 
articles  when  the  articles  are  appraised 
at  transaction  value  (as  defined  in 
applicable  U.S.  Customs  Service 
regulations),  but  increased  to  180 
percent  of  the  entered  value  of  the 
subject  imported  articles  when  the 
articles  are  appraised  at  other  than 
transaction  value. 

On  July  31.  1997.  the  ALJ  issued  a 
final  ID  finding  that  respondents  have 
violated  section  337  by  infringing 
claims  of  all  five  of  Quicktum  s  asserted 
patents.  On  that  same  date,  the  ALJ 
issued  a  recommended  determination 
(  "RD")  recommending  the  issuance  of  a 
permanent  exclusion  order  and  a  (  ea.se 
and  desist  order  On  October  2.  1997, 
the  Commission  issued  its  notio;  of  the 
decision  not  to  review  the  .ALJ's  final  ID. 
thereby  finding  that  respondents  are  in 
violation  of  section  JJ7  On  Decembers, 

1997.  the  Commission  issued  a 
permanent  limited  e\(  lusion  order 
directed  to  Met.i  .hkI  a  !>eniianent  cease 
and  desis'  order  .lyHuist  domestic 
respondent  Mei.tur 

On  Februarv  26.  1998,  Quicktum  filed 
a  motion  for  forfeiture  tif  r>'spondents' 
temporary  relief  boiiiis  On  Man  h  13. 

1998,  respondents  filed  an  opposition  to 
Quicktum's  motion  and  a  motion  for  the 
return  of  their  bonds  On  that  .same  date, 
the  Commission  investigative  attorneys 
filed  a  response  in  support  of 
Quicktum's  motion  The  Commission 
has  referred  these  motions  to 
Administrative  Law  ludge  Paul  Luckem 
for  adjudication  in  an  initial 
determination  to  be  issued  within  nine 
months.  Pursuant  to  rule  210.50(d)  (19 
CFR  210.50(d)),  the  ALJ's  initial 
determination  shall  have  a  45-day 
effective  date  and  shall  be  subject  to 
review  under  the  provisions  of 
Commission  rules  210.42  through 
210.45.  19  CFR  210.42-210.45. 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC.  20436.  telephone  202- 
205—2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
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concerning  the  Commission  may  also  t)e 
obtained  by  accessing  its  Internet  server 
(http;//wvvrw.  usitc.gov). 

Issued  April  28.  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  98-1201 1  Filed  5-5-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE  (DOJ) 

President's  Advisory  Board  on  Race; 
Meeting 

ACTION:  President  s  .advisory  Board  on 
Race;  notice  of  meeting. 

summary:  The  President's  .Advisor)' 
Board  on  Race  will  meet  from 
approximately  900  am  to  .Noon  on  Mav 
19,  1998  in  Washington,  DC  at  a  site 
to  be  determined  to  discuss  issues 
relating  to  race  and  crime  and  the 
administration  of  justice   The  meeting 
will  include  a  panel  discussion  with 
national  experts. 

The  public  is  welcome  to  attend  the 
Advisory  Board  meeting  on  a  first-come, 
first-seated  basis  Members  of  the  public 
may  also  submit  to  the  contact  person, 
any  time  before  or  after  the  meeting, 
written  statements  to  the  Board,  VVntten 
comments  may  be  submitted  by  mail, 
telegram,  facsimile,  or  electronic  mail, 
and  should  contain  the  writers  name, 
address  and  commerf:ial,  government,  or 
organizational  affiliation,  if  any.  The 
address  of  the  President's  Initiative  on 
Race  is  730  17th  Street.  N.W,, 
Washington,  DC.  20503.  The  electronic 
mail  address  is  http:// 
www  whiiehouse.gov/Initiatives/One 
America. 

FOR  FURTHER  INFORMATION:  Contact  our 
main  office  number.  (202)  395-1010,  for 
the  e.xact  time  and  location  of  the 
meetings  Other  comments  or  questions 
regarding  this  meeting  mav  be  directed 
to  Randy  D.  Ayers,  (202)  395-1010,  or 
via  facsimile.  (202)  395-1020. 

Dated  Mav  1.  1998. 
Randy  Ayers. 
Executive  Officer. 
(FR  Doc.  98-12040  Filed  5-5-98;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

[Civil  Action  No.  98-CIV-2716] 


Proposed  Final  Judgment  and 
Competitive  Impact  Statement  United 
States  of  America.  State  of  New  York, 
and  State  of  Illinois  v.  Sony 
Corporation  of  America,  LTM  Moldings, 
lr>c.  d/b/a  Loews  Theatres,  Cineplex 
Odeon  Corporation,  and  J.E.  Seagram 
Corp. 

Notice  is  hereby  given  pursuant  to  the 
.\ntitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(bHh),  that  a  proposed 
Final  Judgment,  Stipulation  and  Order, 
and  Competitive  Impart  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Southern  District 
of  New  York,  Case  No  98-CIV-2716. 
The  proposed  Final  Judgment  is  subject 
to  approval  by  the  Court  after  the 
expiration  of  the  statutor\'  60-day  public 
comment  penod  and  c;ompliance  with 
the  Antitrust  Procedures  and  Penalties 
Act.  15  U.SC.  16(bHh) 

The  United  States,  the  State  of  New 
York,  and  the  State  of  Illinois  filed  a 
civil  antitrust  Complaint  on  April  16, 
1998.  alleging  that  the  proposed  merger 
of  LTM  Holdings,  Inc.  ("Loews")  and 
Cineplex  Odeon  Corporation 
("Cineplex")  would  violate  Section  7  of 
the  Clayton  Act.  15  U.S.C.  18  The 
Complaint  alleges  that  the  proposed 
merger  would  ha\e  combined  the  first 
and  second  largest  theatre  chains  in 
Manhattan  and  Chicago  In  Manhattan 
and  Chicago,  the  combined  chains 
would  have  had  market  shares,  by 
revenue,  of  67  percent  and  77  percent, 
respectively.  The  complaint  states  that 
the  merger  would  have  reduced 
competition  in  both  markets,  leading  to 
higher  ticket  prices  and  reduced  theatre 
quality  for  first-mn  movies.  It  also 
would  have  allowed  the  newly  merged 
firm  to  reduce  competition  by  lowering 
film  rentals  paid  to  distributors  for  first- 
run  movies. 

The  prayer  for  relief  seeks:  (a) 
Adjudication  that  the  proposed  merger 
would  violate  .Section  7  of  the  Clayton 
Act;  (bj  permanent  injunctive  relief 
preventing  the  consummation  of  the 
proposed  merger;  (c)  an  award  to  each 
plaintiff  of  the  costs  of  the  action;  and 
(d)  such  other  relief  as  is  proper. 

A  Stipulation  and  Order  and  a 
proposed  Final  Judgment  were  filed 
with  the  court  at  the  same  time  the 
Complaint  was  filed  The  proposed 
Final  Judgment  requires  Loews  and 
Cineplex  to  divest  14  theatres  in 
Manhattan  and  1 1  theatres  in  the 
Chicago  area  to  a  buyer  or  buyers. 
acceptable  to  the  United  States  (after 


consultation  with  the  State  of  New  York 
or  the  State  of  Illinois  as  the  case  may 
be),  that  will  continue  to  operate  them 
as  movie  theatres.  Unless  the  United 
States  grants  a  time  extension,  the 
divestitures  must  be  completed  within 
one-himdred  and  eighty  (180)  calendar 
days  after  the  filing  of  the  Complaint  in 
this  matter  or  five  (5)  days  after  notice 
of  the  entry  of  the  Final  Judgment  by  the 
Court,  whichever  is  later. 

If  the  divestitures  are  not  completed 
wnthin  the  divestiture  period,  the  Court, 
upon  application  of  the  United  States,  is 
to  appoint  atrustee  selected  by  the 
United  States  to  sell  the  assets  The 
proposed  Final  Judgment  also  requires 
that,  until  the  divestitures  mandated  by 
the  Final  Judgment  have  been 
accomplished.  Loews  and  Cineplex 
must  maintain  and  operate  the  25 
theatres  to  be  divested  as  active 
competitors,  maintain  the  management, 
staffing,  sales,  and  marketang  of  the 
theatres,  and  maintain  the  theatres  in 
operable  condition  at  current  capacity 
configurations.  Further,  the  proposed 
Final  Judgment  requires  defendants  to 
give  the  United  States  prior  notice 
regarding  future  motion  picture  theatre 
acquisitions  in  Manhattan  or  Cook 
County,  Illinois. 

The  plaintiffs  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  af\er 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

A  Competitive  Impact  Statement  filed 
by  the  United  States  describes  the 
Complaint,  the  proposed  Final 
Judgment,  and  remedies  available  to 
private  Utigants. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  the  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Written  comments  should  be  directed  to 
Craig  W.  Conrath,  Chief,  Merger  Task 
Force,  Antitrust  Division,  1401  H  Street, 
NW.,  Suite  4000,  Washington,  DC  20530 
(telephone:  202-307-0001). 

Copies  of  the  Complaint,  Stipulation 
and  Order,  proposed  Final  Judgment, 
and  Competitive  Impact  Statement  are 
available  for  inspection  in  Room  215  of 
the  Antitrust  Division,  Department  of 
Justice,  325  7th  Street,  NW.. 
Washington,  DC  20530  (telephone:  202- 
514-2481)  and  at  the  office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  500 
Pearl  Street,  New  York,  NY  10007. 
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Copies  of  any  of  these  materials  may  be 
obtained  upon  request  and  payment  of 
a  copying  fee 
Constance  K.  Robinson, 

Director  of  Operations  and  Merf^er 
Enforcement  Antitrust  Division. 

Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  Southern 
District  of  New  York; 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  pahy  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16).  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court; 

3.  The  defendants  (as  defined  in 
paragraph  II  (BMF)  of  the  proposed 
Final  Judgment  attached  hereto)  shall 
abide  by  and  comply  with  the 
provisions  of  the  proposed  Final 
judgment  pending  entry  of  the  Final 
Judgment  by  the  Court,  and  shall,  from 
the  date  of  the  filing  of  this  Stipulation 
by  the  parties,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court; 

4.  Defendants  shall  not  consummate 
their  transaction  before  the  Court  has 
signed  this  Stipulation  and  Order; 

5.  In  the  event  plaintiff  United  States 
withdraws  its  consent,  as  provided  in 
paragraph  2  above,  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  this  Stipulation  shall  be  of  no 
effect  whatever,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding; 

6.  Loews  and  Cineplex  represent  that 
the  divestitures  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  Loews  and  Cineplex  will  later 
raise  no  claims  of  hardship  or  difficulty 


as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  therein; 

7.  All  parties  agree  that  this  agreement 
can  be  signed  in  multiple  counterparts. 

Dated:  April  16,  199S. 

For  Plaintiff  United  States: 

Allen  P  Gnines  (AG  4775). 

U.S.  Department  of  Justice,  Antitrust 

Division,  Merger  Task  Force,  1401  H  Street. 

NW.  Suite  4000.  Washington  DC  20S30.  (2021 

307-0001 

For  Plaintiff  State  of  New  York: 
Dennis  C  Vacco.  Attorney  General. 
By:  Stephen  D.  Houck  (SH  0959). 
Assistant  Attorney  General  in  Charge. 
Antitrust  Bureau.  Office  of  the  Attorney 
General.  State  of  New  York,  120  Broadway. 
New  York.  NY  10271.(212)  416~S280. 

For  Plaintiff  Sute  of  Illinois: 
James  E  Ryan.  Attorney  General. 
By  Christine  H  Rosso  (CR  370«). 
Chief.  Antitrust  Bureau.  Office  of  the 
Attorney  General.  State  of  Illinois.  100  West 
Randolph  Street.  13th  Floor.  Chicago,  Illinois 
60601.(312)814-5610 

For  Defendants  Sony  Corporation  of 
America  and  LTM  Holdings.  Inc.: 

Ira  S.  Sacks  (IS  2861). 

Fried,  Frank.  Harris,  Shriver  &■  Jacobson.  One 

New  York  Plaza.  New  York.  NY  10004.  (212) 

859-SOOO 

For  Defendant  Cineplex  Odeon 
Corporation: 

Alan  J  Weinschel  (AW  5659). 
Weil.  Gotshal  6-  Manges  LLP.  767  Fifth 
Avenue.  New  York.  NY  10153.  (212)  310- 
8000 

For  Defendant ).  E.  Seagram  Corp.: 

Kenneth  R.  Logan  (KL  7745). 

Simpson  Thacher  fr  Bartlett.  425  Lexington 

,4  venue.  New  York.  NY  10017,  (212)  455- 

2000 

So  ordered: 

United  States  District  Judge 

Final  Jud^^ent 

Whereas,  plaintiffs,  the  United  States 
of  America,  the  State  of  New  York,  and 
the  State  of  Illinois  filed  their  Complaint 
in  this  action  on  April  16.  1998,  and 
plaintiffs  and  defendants  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  law 
or  fact  herein: 

Arid  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  plaintiffs  intend  Loews 
and  Cineplex.  as  hereinafter  defined,  to 
be  required  to  preserve  competition  by 
promptly  divesting  the  14  theatres  in 
Manhattan  and  11  theatres  in  Chicago 
identified  below, 


And  whereas,  plaintiffs  required 
Loews  and  Cineplex  to  make  the 
divestitures  for  the  purpose  of 
establishing  one  or  more  viable 
competitors  in  both  Manhattan  and 
Chicago  in  the  exhibition  of  first-run 
motion  pictures; 

And  whereas,  Loews  and  Cineplex 
have  represented  to  the  plaintiffs  that 
the  divestitures  ordered  herein  can  and 
will  be  made  and  that  Loews  and 
Cineplex  will  later  raise  no  claims  of 
hardship  or  difficulty  as  grounds  for 
asking  the  Court  to  modify  any  of  the 
divestitures  contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered,  Adjudged, 
And  Decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  by  the  plaintiffs  upon 
which  relief  may  be  granted  against  the 
defendants,  as  hereinafter  defined, 
under  Section  7  of  the  Clayton  Act.  as 
amended  (15  U.S.C.  18). 

11  Definitions 

As  used  in  this  Final  Judgment: 

A.  Do/ means  the  Antitrust  Division  of 
the  United  States  Department  of  Justice. 

B.  Loews  means  defendant  LTM 
Holdings.  Inc.  d/b/a/  Loews  Theatres,  a 
Delaware  corporation  with  its 
headquarters  in  New  York.  New  York, 
and  its  successors,  assigns,  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships  and  joint  ventures,  and 
directors,  officers,  managers,  agents,  and 
eniployees. 

C.  Cineplex  means  Cineplex  Odeon 
Corporation,  an  Ontario  corporation 
with  its  headquarters  in  Toronto, 
Canada,  and  its  successors,  assigns, 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  and  directors,  officers, 
managers,  agents,  and  employees. 

D.  Sony  means  defendant  Sony 
Corporation  of  America,  a  New  York 
corporation  with  its  headquarters  in 
New  York.  New  York,  and  its 
successors,  assigns,  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships  and  joint  ventures,  and 
directors,  officers,  managers,  agents,  and 
employees. 

E.  Seagram  means  defendant  J.E. 
Seagram  Corp.,  a  Delaware  corporation 
with  its  headquarters  in  New  York.  New 
York,  and  its  successors,  assigns, 
subsidiaries  (including  but  not  limited 
to  Universal  Studios,  Inc.).  divisions, 
groups,  affiliates,  partnerships  and  joint 
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ventures,  and  directors,  officers. 
managers,  agents,  and  employees. 

F.  Defendants  means  Loews. 
Cineplex,  Sony  and  Seagram. 

G.  The  Manhattan  theatre  assets 
means  the  motion  picture  theatre 
businesses  operated  bv  Loews  and 
Cineplex  under  the  following  names  at 
the  following  addresses  in  Manhattan. 
New  York: 

i.  Chelsea,  260  West  23rd  Slreet 
ii.  Chelsea  West,  333  West  23rd  Street 
iii.  62nd  *  First.  400  East  62nd  Street. 
iv  Ziegfeld.  141  West  54th  .Street 

V,  Park  »  »6th  Street.  125  East  86th  Strwt 

VI.  Waverh  Twin.  323  Sixth  ,\venue 
vii.  Olympia.  2770  Broadway 

viii  Art  Grwinwich.  97  G.'eenwich  .Avenue 

ix.  Metro  Twin.  2626  Broadway 

x.  Beeianan.  1254  Second  Avenue. 

xi  Regency.  1987  Broadway 

xii  62nd  Stxwt  k  Broadway,  1871 
Broadway 

xiii.  59th  Street  East,  239  East  59th  Stree! 

xiv.  34th  Street  Showplace,  238  East  34th 
Street. 

The  term  Manhattan  theatre  assets 
includes  ail  tangible  and  intangible 
assets  used  in  tlie  operation  of  these 
theatres  including:  All  real  property 
(owned  or  leased);  all  personal  property, 
inventory,  office  furniture,  fixed  assets 
and  fixtures,  materials,  supplies,  and 
other  tangible  property  or  improvements 
used  in  the  operation  of  the  theatres;  all 
licenses,  permits  and  authorizations 
issued  bv  any  governmental 
organization  relating  to  the  operation  of 
the  theatres;  and  all  contracts, 
agreements,  leases,  licenses. 
commitments  and  understandings 
pertaining  to  the  theatres  including 
supply  agreements  and  licen.ses  to 
exhibit  motion  pictures. 

H.  The  Chicago  theatre  as'iets  means 
the  motion  picture  theatre  businesses 
operated  bv  Loews  and  Cineplex  under 
the  following  names  at  the  following 
addresses  in  Cook  County,  Illinois: 

i.  600  .North  Michigan.  600  N.  Michigan 
Ave.,  Chicago. 

ii.  900  North  Michigan.  900  N.  Michigan 
Ave.,  Chicago. 

iii.  Biograph,  2433  N.  Lincoln  Ave.. 
Chicago. 

iv.  Bricktown,  6420  W.  Fullerton,  Chicago. 

v.  Watertower  1-4.  845  N.  Michigan  Ave., 
Chicago. 

vi.  Watertower  5-7. 175  East  Chestnut, 
Chicago. 

vii.  Bumham  Plaza,  826  S.  Wabash, 
Chicago. 

viii.  Broadway,  3175  N  Broadway, 
Chicago. 

ix.  Hyde  Parts  Q'jad   5238  S  Harper. 
Chicago 

X.  River  Run  Eightplex.  16621  Torrence 
Ave.,  Lansing. 

xi.  Old  Orchard  (^uad.  9400  Skokie  Blvd., 
Skokie. 


The  term  Chicago  theatre  assets 
includes  all  tangible  and  intangible 
assets  used  in  the  operation  of  these 
theatres  including:  All  real  properts 
(owned  or  leased):  all  personal  property, 
inventory,  office  furniture,  fixed  assets 
and  fixtures,  materials,  supplies,  and 
other  tangible  property  or  improvements 
used  m  the  operation  of  the  theatres,  aii 
hcenses,  permits  and  authonzations 
issued  by  any  governmental 
organization  relating  to  the  operation  of 
the  theatres,  and  all  contracts 
agreements,  leases,  licenses- 
commitments  and  understandings 
pertaining  to  the  theatres  including 
supply  agreements  and  licenses  to 
exhibit  motion  pictures 

1.  Acquirer  means  the  entity  or  entities 
to  whom  Loews  and  Cineplex  divest  the 
Manhattan  theatre  assets  or  the  Chicago 
theatre  assets  under  this  Fmai 
ludgment 

III.  Applicability 

A  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  their 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees,  and 
all  other  persons  in  active  concert  or 
participation  with  anv  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  Each  defendant  shall  require,  as  a 
condition  of  tiie  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  assets  used  in  its  business  of 
operating  motion  picture  theati^s  in 
either  Manhattan  or  Cook  County, 
Illinois,  that  the  acquinng  party  or 
parties  agree  to  be  bound  by  the 
provisions  of  this  Final  ludgment; 
provided,  however,  that  Loews  and 
Cineplex  need  not  obtain  such  an 
agreement  from  an  Acquirer  in 
connection  with  the  divestiture  of  the 
Manhattan  theatre  assets  or  the  Chicago 
theatre  assets. 

rV.  Divestiture 

.\  Loews  and  Cineplex  areherrtiy 
ordered  and  directed  m  accordance  with 
the  terms  of  this  Final  ludgment,  writhin 
one-hundred  and  eighty  (180)  calendar 
days  after  the  filing  of  the  Complaint  in 
♦Jiis  matter  or  five  (5)  days  after  notice 
of  the  entry  of  this  Final  ludgment  by 
the  Court,  whichever  is  later,  to  divest 
the  .Vlanhatfan  theatre  assets  to  an 
.\cquirer  or  Acquirers  acceptable  to  Doj 
in  its  .sole  discretion  after  consultation 
with  the  State  of  New  York  and  divest 
the  Chicago  theatre  assets  to  an  .Acquirer 
or  .Acquirers  acceptable  to  Dol  in  its  sole 
discretion  after  consultation  with  the 
State  of  Illinois. 


B.  Loews  and  Cineplex  shall  use  their 
best  efforts  to  accomplish  the 
divestitures  as  expeditiously  and  timely 
as  possible.  DoJ,  in  its  sole  discretion, 
may  extend  the  time  period  for  any 
divestiture  for  two  (2)  additional  thirty 
(30)  day  periods  of  time,  not  to  exceed 
sixty  (60)  calendar  days  in  total. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment,  Loews 
and  Cineplex  promptly  shall  make 
known,  by  usual  and  customary  means, 
the  availability  of  the  Manhattan  theatre 
assets  and  the  Chicago  theatre  assets 
descnbed  in  this  Final  Judgment.  Loews 
and  Cineplex  shall  inform  any  person 
making  an  inqum  r^ga^iing  a  possible 
purchase  that  the  '-.i  *-  is  t>emg  made 
pursuant  to  th:^  Kr.,1    ludgment  and 
provide  such  ;)e'^si  ;   with  a  copy  of  this 
Final  judgment  i^oews  and  Cineplex 
shall  also  offer  to  furnish  to  all 
prospective  Acquirers,  subject  to 
customary  confidentiality  assurances, 
all  information  regarding  the  Manhattan 
theatre  assets  and  the  Chicago  theatre 
assets  customarily  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Loews  and  Cineplex  shall 
make  available  such  information  to  DoJ 
at  the  same  time  that  such  information 
is  made  available  to  any  other  person. 

D.  Loews  and  Cineplex  shall  permit 
prospective  Acquirers  of  the  Manhattan 
theatre  assets  and  the  Chicago  theatre 
assets  to  have  reasonable  access  to 
personnel  and  to  make  such  inspection 
of  the  physical  facilities  of  the 
Manhattan  theatre  assets  and  the 
Chicago  theatre  assets  and  any  and  all 
financial,  operational,  or  other 
documents  and  information  customarily 
provided  as  part  of  a  due  dihgence 
process. 

E.  The  defendants  shall  not  take  any 
action  that  will  impede  in  any  way  the 
operation  of  the  Manhattan  theatre 
assets  or  the  Chicago  theatre  assets. 

F.  Unless  DoJ  otherwise  consents  in 
writing,  the  divestitures  pursuant  to 
Section  IV,  or  by  trustee  appointed 
pursuant  to  Section  V  of  this  Final 
Judgment,  shall  include  the  entire 
Manhattan  theatre  assets  and  Chicago 
theatre  assets  and  be  accomplished  by 
selling  or  otherwise  conveying  the 
Manhattan  theatre  assets  and  Chicago 
theatre  assets  to  an  Acquirer  or 
Acquirers  in  such  a  way  as  to  satisfy  DoJ 
in  its  sole  discretion  (after  consultation 
with  the  State  of  New  York  or  the  State 
of  Illinois  as  the  case  may  be),  that  the 
Manhattan  theatre  assets  and  the 
Chicago  theatre  assets  can  and  will  be 
used  by  the  Acquirerfs)  as  part  of  a 
viable,  ongoing  business  of  exhibition  of 
first-run  films.  Divestiture  of  the 
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Manhattan  theatre  assets  and  the 
Chicago  theatre  assets  may  be  made  to 
one  or  more  Acquirers  provided  that  in 
each  instance  it  is  demonstrated  to  the 
sole  satisfaction  of  DoF  (after 
consultation  with  the  State  of  Now  York 
or  the  State  of  Illinois  as  the  case  may 
b«)  that  the  Manhattan  theatre  assets 
and  the  Chicago  theatre  assets  will 
remain  viable  and  the  divestiture  of 
such  assets  will  remedy  the  competitive 
harm  alleged  in  the  complaint.  The 
divestitures,  whether  pursuant  to 
Section  IV  or  Section  V  of  this  Final 
judgment:  (1)  Shall  be  made  loan 
Acquirer  or  Acquirors  who  it  is 
demonstrated  to  Ooj's  sole  satisfaction 
(after  consultation  with  the  State  of  New 
York  or  the  State  of  Illinois  as  the  case 
may  be)  has  or  have  the  intent  and 
capability  (including  the  necessary 
managerial,  operational,  and  Tinancial 
capability)  of  competing  effec.tively  in 
the  business  of  exhibition  of  first-run 
films;  (2)  shall  b«  accomplished  so  as  to 
satisfy  Do),  in  its  sole  discration  (after 
consultation  with  the  State  of  New  York 
or  the  State  of  Illinois  as  the  case  may 
be),  that  none  of  the  terms  of  any 
agreement  between  an  Acquirer  and 
Loews  or  Cineplex  give  Loews  or 
Cineplex  the  ability  unreasonably  to 
raise  the  Acquirer's  costs,  to  lower  the 
Acquirer's  efficiency,  or  otherwise  to 
interfere  in  the  ability  of  the  Acquirer  to 
compete  effectively. 

V.  Appointment  of  Trustee 

A   In  tiie  uvent  that  Loews  and 
Cineplex  have  not  divested  the 
Manhattan  theatre  assets  and  the 
Chicago  theatre  assets  within  the  time 
specified  in  Section  IV(.M  of  this  Final 
Judgment,  the  Court  shall  appoint,  on 
application  of  the  United  States,  a 
tr  !e<.ted  by  Do)  to  effect  the 

(i .  :  t)  of  the  Manhattan  theatre 

assets  and  the  Chicago  theatre  assets. 

B.  After  the  appointment  of  a  trustee 
be<.omes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Manhattan 
theatre  assets  and  the  Chicago  theatre 
assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitures  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Sections  IV  and  X  of  this  Final 
judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V  (C)  of 
this  Final  judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  Loews  and 
Cineplex  any  investment  bankers, 
attorneys,  or  other  agents  reasonably 
necessary  in  the  judgment  of  the  trustee 
to  assist  in  the  divestitures,  and  such 
professionals  and  agents  shall  be 


accountable  solely  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  Manhattan 
theatre  assets  divestitures  at  the  earliest 
possible  time  to  an  Acquirer  or 
Acquirers  acceptable  to  Doj  in  its  sole 
discretion  (after  consultation  with  the 
State  of  New  York),  and  the  Chicago 
theatre  assets  divestitures  at  the  earliest 
(>ossible  time  to  an  Aquirer  or  Acquirers 
acceptable  to  Doj  in  its  sole  discretion 
(after  consultation  with  the  State  of 
Illinois),  and  shall  have  such  other 
powers  as  this  Court  shall  deem 
appropriate.  Loews  and  Cineplex  shall 
not  object  to  a  sale  by  the  trustee  on  any 
grounds  other  than  the  trustee's 
malfeasance.  Any  such  objections  by 
Loews  and  Cineplex  must  be  conveyed 
in  writing  to  plaintiffs  and  the  trustee 
within  ten  (10)  calendar  days  after  the 
trustee  has  provided  the  notice  required 
under  Section  VII  of  this  Final 
judgment. 

C  The  trustee  shall  serve  at  the  cost 
and  expense  of  Loews  and  Cineplex.  on 
such  terms  and  conditions  as  the  Court 
may  prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to  Loews 
and  Cineplex  and  the  trust  shall  then  be 
terminated.  The  compensation  of  such 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the 
divested  business  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestitures  and  the  speed 
with  which  they  are  accomplished. 

D.  Loews  and  Cineplex  shall  use  their 
best  efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestitures, 
including  best  efforts  to  effect  all 
necessary  consents  and  regulatory 
approvals.  The  trustee,  and  any 
consultants,  accountants,  attorneys  and 
other  persons  retained  by  the  trustee, 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records,  and 
facilities  of  the  businesses  to  be 
divested,  and  Loews  and  Cineplex  shall 
develop  financial  or  other  information 
relevant  to  the  business  to  be  divested 
customarily  provided  in  a  due  diligence 
process  as  the  trustee  may  reasonably 
request,  subjeci  to  customary 
confidentiality  assurances.  Loews  and 
Cineplex  shall  permit  prospective 
Acquirers  of  the  assets  to  have 
reasonable  access  to  personnel  and  to 
make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 


operational  or  other  documents  and 
other  information  as  may  be  relevant  to 
the  divestitures  required  by  this  Final 
judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitures  ordered  pursuant  to  this 
Final  Judgment;  provided,  however,  that 
to  the  extent  such  repwrts  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  businesses 
to  be  divested,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  The  trustee 
shall  maintain  full  records  of  all  efforts 
made  to  divest  the  business  to  be 
divested. 

F.  If  the  trustee  has  not  accomplished 
such  divestitures  within  six  (6)  months 
after  its  appointment,  the  trustee 
thereupon  shall  file  promptly  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accomplish  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  enter  thereafer  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust  which  may,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  Doj. 

VI.  Notice 

Unless  such  transaction  is  otherwise 
subject  to  the  reporting  and  waiting 
period  requirements  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  as  amended.  15  U.S.C.  18a  (the 
"HSR  Act"),  defendants,  without 
providing  advance  notification  to  Doj, 
shall  not  directly  or  indirectly  acquire 
any  assets  of  or  any  interest,  including 
any  financial,  security,  loan,  equity  or 
management  interest,  in  any  then- 
existing  motion  picture  theatre  in  either 
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Manhatta.'i  in  the  State  of  New  York  or 
in  Cook  County  in  the  State  of  Illinois 
Such  notification  shall  be  provided  to 
the  Dol  in  the  same  format  as,  and  per 
the  instructions  relating  to  the 
Notification  and  Repon  Form  set  forth 
in  the  Appendix  to  Part  803  of  Title  16 
of  the  Code  of  Federal  Regulations  as 
amended,  except  that  the  information 
requested  m  Items  5-9  of  the 
instructions  must  be  provided  only  with 
respect  to  defendants'  motion  picture 
theatre  operations  in  Manhattan  in  the 
State  of  New  York  or  in  Cook  County  in 
the  State  of  Illinois  .Notification  shall  be 
provided  at  least  thirty  (30)  days  prior 
to  acquiring  anv  such  interest,  and  shall 
include,  bevond  what  mav  be  required 
by  the  applicable  instructions,  the 
names  of  the  principal  representatives 
of  the  parties  to  the  agreement  who 
negotiated  the  agreement,  and  any 
management  or  strategic  plans 
discussing  the  proposed  transaction  If 
within  the  30-day  period  after 
notification,  representatives  of  Dol  make 
a  written  request  for  additional 
information,  defendants  shall  not 
consummate  the  proposed  transaction 
or  agreement  until  twenty  (20)  days  after 
submitting  all  such  additional 
information  Early  termination  of  the 
waiting  periods  in  this  paragraph  may 
be  requested  and.  where  appropriate, 
granted  in  the  .same  manner  as  is 
applicable  under  the  requirements  and 
provisions  of  the  HSR  Act  and  rules 
promulgated  thereunder.  This  Section 
shall  be  broadly  constnied  and  any 
ambiguity  or  uncertainty  regarding  the 
filing  of  notice  under  this  Section  shall 
be  resolved  in  favor  of  filing  notice. 

VII.  Notification 

Within  two  (2)  business  days 

following  exe<:ution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestitures  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment, 
Loews  and  Cineplex  or  the  trustee, 
whichever  is  then  responsible  for 
effecting  the  divestitures,  shall  notify 
Doj.  and.  as  the  case  may  be.  in  the  State 
of  New  York  or  the  State  of  Illinois  of 
the  proposed  divestitures.  If  the  trustee 
is  responsible,  it  shall  similarly  notify 
Loews  and  Cineplex.  The  notice  shall 
set  forth  the  details  of  the  proposed 
transaction  and  list  the  name,  address, 
and  telephone  number  of  each  person 
not  previously  identified  who  offered  to, 
or  expressed  an  interest  in  or  a  desire  to. 
acquire  any  ownership  interest  in  the 
businesses  to  be  divested  that  are  the 
subject  of  the  binding  contract,  together 
with  full  details  of  same.  Within  fifteen 
(15)  calendar  days  of  receipt  by  Doj  of 


notice.  Dol  may  request  from  Loews  or 
Cineplex,  the  proposed  Acquirer,  or  any 
other  third  party  additional  information 
concerning  the  proposed  divestitures 
and  the  proposed  Acquirer  Loews  and 
Cineplex  and  the  trustee  shall  furnish 
any  additional  information  requested 
from  them  within  fifteen  (15)  calendar 
davs  of  the  receipt  of  the  request,  unless 
the  parties  shall  otherwise  agree  Within 
thirty  (30)  calendar  days  after  receipt  of 
the  notice  or  withm  twenty  (20) 
calendar  days  after  Do)  has  been 
provided  the  additional  information 
requested  from  Loews  and  Cineplex,  the 
proposed  Acquirer,  and  any  thira  party, 
whichever  is  later,  Doj  shall  provide 
written  notice  to  Loews  and  Cineplex 
and  the  trustee,  if  there  is  one.  stating 
whether  or  not  it  ob)et:ts  to  the  proposed 
divestitures  If  Dol  provides  written 
notice  to  Loews  and  Cineplex  and  the 
trustee  that  Dol  does  not  ohiect,  then  the 
divestitures  may  be  consummated, 
subiect  only  to  Loews  and  Cineplex's 
limited  right  to  obiect  to  the  sale  under 
Section  V(B)  of  this  Final  Judgment. 
Absent  written  notice  that  Dol  does  not 
object  to  the  proposed  Acquirer  or  upon 
objection  by  Do),  a  divestiture  proposed 
under  Section  IV  or  Section  V  may  not 
be  consummated.  Upon  objection  by 
Loews  and  Cineplex  under  the 
provision  in  Section  V(B),  a  divestiture 
proposed  under  Section  V  shall  not  be 
consummated  unless  approved  by  the 
Court. 

VIII.  Affidavits 

A  Within  twenty  (20)  calendar  days 

of  the  filing  of  the  Complaint  in  this 
matter  and  every  thirty  (30)  calendar 
days  thereafter  until  the  divestitures 
have  been  completed  whether  pursuant 
to  Section  IV  or  Section  V  of  this  Final 
Judgment,  Loews  and  Cineplex  shall 
deliver  to  Doj  an  affidavit  as  to  the  fact 
and  manner  of  compliance  with 
Sections  IV  or  \'  of  this  Final  Judgment. 
Each  such  affidavit  shall  include,  inter 
alia,  the  name,  address,  and  telephone 
number  of  each  person  who.  at  any  lime 
after  the  period  coverage  by  the  last 
such  report,  made  an  offer  to  acquire, 
expressed  an  interest  m  acquiring. 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquirv'  about 
acquiring,  any  interest  in  the  businesses 
to  be  divested,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  Each  such 
affidavit  shall  also  include  a  description 
of  the  efforts  that  Loews  and  Cineplex 
have  taken  to  solicit  a  buyer  for  the 
relevant  assets  and  to  provide  required 
information  to  prospective  .Acquirers. 
B  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter,  Loews  and  Cineplex  shall 


deliver  to  DOJ  an  affidavit  which 
descTibes  in  detail  all  actions  they  have 
taken  and  all  steps  they  have 
implemented  on  an  on-going  basis  to 
preserve  the  Manhattan  theatre  assets 
and  the  Chicago  theatre  assets  pursuant 
to  Section  IX  of  this  Final  Judgment. 
The  affidavit  also  shall  describe,  but  not 
be  limited  to.  the  efforts  of  Loews  and 
Qneplex  to  maintain  and  operate  the 
Manhattan  theatre  assets  and  the 
Chicago  theatre  assets  as  active 
competitors,  maintain  the  management, 
staffing,  sales,  and  marketing  of  the 
Manhattan  theatre  assets  and  the 
Chicago  theatre  assets,  and  maintain  the 
Manhattan  and  the  Chicago  theatre 
assets  in  operable  condition  at  ciurent 
capacity  configurations.  Loews  and 
Cineplex  shall  deliver  to  Doj  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outUned  in  their  earlier 
affida\it(s)  filed  pursuant  to  this  Section 
within  fifteen  (15)  calendar  days  after 
the  change  is  implemented. 

C.  UntU  one  year  after  such 
divestiture  has  been  completed,  Loews 
and  Cineplex  shall  preserve  all  records 
of  all  efforts  made  to  preserve  the 
business  to  be  divested  and  effect  the 
divestitures. 

IX.  Preservation  oi  Assets 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished.  Loews  and  Qneplex 
shall  take  all  steps  necessary  to 
maintain  and  operate  the  Manhattan 
theatre  assets  and  the  Chicago  theatre 
assets  as  active  competitors,  maintain 
the  management,  staffing,  sales,  and 
marketing  of  the  Manhattan  theatre 
assets  and  the  Chicago  theatre  assets, 
and  maintain  the  Manhattan  theatre 
assets  and  the  Chicago  theatre  assets  in 
operable  condition  at  current  capacity 
configurations.  Defendants  shall  take  no 
action  that  would  jeopardize  the 
divestitures  described  in  this  Final 
Judgment. 

X.  Financing 

The  defendants  are  ordered  and 
directed  not  to  finance  all  or  any  part  of 
any  purchase  by  an  Acquirer  or 
Acquirers  made  pursuant  to  Sections  IV 
or  V  of  this  Final  Judgment. 

XI.  Compliance  Inspection 

For  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  plaintiffs,  upon  the  written  request 
of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  the 
New  York  Attorney  General  or  the 
Illinois  Attorney  General,  and  on 
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reasonahte  notice  to  the  defendants 
made  to  their  principal  offices,  shall  be 
permitted: 

1 .  Access  during  office  hours  of  the 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  the 
defendants,  who  may  have  counsel 
present,  relating  to  the  matters 
contained  in  this  Final  ludgmenl;  and 

2.  Subject  to  the  reasonable 
convenience  of  the  defendants  and 
without  restraint  or  interference  from 
any  of  them,  to  interview,  either 
Informally  or  on  the  record,  their 
officers,  employees,  and  agents,  who 
may  have  counsel  present,  regarding 
any  such  matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  the  New  York 
Attorney  General,  or  the  Illinois 
Attorney  General  made  to  the 
defendants'  principal  offices,  the 
defendants  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  matter  contained  in  the 
Final  Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  VlII  or  XI  of  this  Final 
Judgment  shall  be  divulged  by  a 
representative  of  the  plaintiffs  to  any 
person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  or  of  each  state 
government,  except  in  the  course  of 
legal  proceedings  to  which  at  least  one 
of  the  plaintiffs  is  a  party  (including 
grand  jury  proceedings.),  or  for  the 
purpose  of  securing  compliance  with 
this  Final  judgment,  or  as  otherwise 
required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  the 
defendants  to  the  plaintiffs,  the 
defendants  represent  and  identify  in 
writing  the  material  in  any  such 
information  or  documents  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  the  defendants 
mark  each  pertinent  page  of  such 
material,  "Subject  to  claim  of  protection 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure."  then  ten  (10) 
calendar  days  notice  shall  be  given  by 
the  plaintiffs  to  the  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  the  defendants  are 
not  a  party. 

XII.  Retention  of  lurisdiction 

furisidiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 


to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

XIII.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

XIV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest 

Dated 

Linited  States  District  Judge 

Competitive  Impact  Statement 

Plaintiff,  the  United  States  of 
America,  pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA").  15  use  16(b)-{h).  files  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding 

I.  Nature  ami  t'urjHcv.    il  the  Proceeding 

Plaintiffs  the  United  States,  the  State 
of  New  York,  and  the  State  of  Illinois 
filed  a  civil  antitrust  Complaint  on  April 
16.  1998,  alleging  that  a  proposed 
merger  of  LTM  Holdings,  Inc.  ("Loews") 
and  Cineplex  Odeon  Corp.  ("Cineplex") 
would  violate  Section  7  of  the  Clayton 
Act,  15  use.  18.  The  Complaint  alleges 
that  Loews  and  Cineplex  both  operate 
motion  picture  theatres  throughout  the 
United  States,  and  that  they  each 
operate  first-run  motion  picture  theatres 
in  Manhattan  and  Chicago.  The  merger 
would  combine  the  two  leading  theatre 
circuits  in  both  Manhattan  and  Chicago 
and  give  the  newly  merged  firm  a 
dominant  position  in  both  localities:  in 
Manhattan,  the  newly  merged  firm 
would  have  a  67%  market  share  fby 
revenue)  and  in  Chicago,  the  newly 
merged  firm  would  have  a  77%  market 
share  (by  revenue).  As  a  result,  the 
combination  would  substantially  lessen 
competition  and  tend  to  create  a 
monopoly  in  the  markets  for  theatrical 
exhibition  of  first-run  films  in  both 
Manhattan  and  Chicago. 

The  prayer  for  relief  seeks:  (1)  an 
adjudication  that  the  proposed  merger 
described  in  the  Complaint  would 
violate  Section  7  of  the  Clayton  Act;  (b) 
permanent  injunctive  relief  preventing 
the  consummation  of  the  transaction;  (c) 
an  award  to  each  plaintiff  of  the  costs 


of  this  action,  and  (d)  such  other  relief 
as  is  prof>er. 

Shortly  before  this  suit  was  filed,  a 
proposed  settlement  was  reached  that 
permits  Loews  to  complete  its  merger 
with  Qneplex.  yet  preserved 
competition  in  the  markets  in  which  the 
transactions  would  raise  significant 
competitive  concerns.  A  Stipulation  and 
proposed  Final  Judgment  embodying 
the  settlement  were  filed  at  the  same 
time  the  Complaint  was  filed 

The  proposed  Final  Judgment  orders 
Loews  and  Cineplex  to  divest  14 
theatres  in  Manhattan  and  1 1  theatres  in 
the  Chicago  area  to  an  acquirer 
acceptable  to  the  United  States  Unless 
the  United  States  grants  a  time 
extension,  the  divestitures  must  be 
completed  within  one-hundred  and 
eighty  (180)  calendar  days  after  the 
filing  of  the  Complaint  in  this  matter  or 
five  (5)  days  after  notice  of  the  entry  of 
this  Final  Judgment  by  the  Court, 
whichever  is  later. 

If  the  divestitures  are  not  completed 
within  the  divestiture  period,  the  Court, 
upon  application  of  the  United  States,  is 
to  appoint  a  trustee  selected  by  the 
United  States  to  sell  th«  assets.  The 
proposed  Final  Judgment  also  requires 
that,  until  the  divestitures  mandated  by 
the  Final  Judgment  have  been 
accomplished,  the  defendants  must 
maintain  and  operate  the  25  theatres  to 
be  divested  as  active  competitors, 
maintain  the  management,  staffing, 
sales,  and  marketing  of  the  theatres,  and 
maintain  the  theatres  in  operable 
condition  at  current  capacity 
configurations.  Further,  the  proposed 
Final  Judgment  requires  defendants  to 
give  the  United  States  prior  notice 
regarding  future  motion  picture  theatre 
acquisitions  in  Manhattan  or  Cook 
County.  Illinois. 

The  plaintiffs  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
judgment  and  to  punish  violations 
thereof 

n.  The  ,\lleged  Violations 

A.  The  Defendants 

Sony  Corporation  of  America  is  a  New 
York  corporation  with  its  headquarters 
in  New  York.  New  York. 

LTM  Holdings.  Inc.  is  a  Delaware 
corporation  which  does  business  under 
the  name  Loews  Theatres  and  has  its 
principal  executive  offices  in  New  York, 
New  York  Loews  i.s  an  indirect  whollv 


Federal  Register  /  Vol.  63.  No.  87 /Wednesday.  May  6.  1998    Notices 


25077 


owned  subsidiary  of  Sony  Pictures 
Entertainment  Inc  ,  itself  an  indirect 
wholly  owned  subsidiary  of  Sony 
Corporation  of  .^menca.  which  in  turn 
is  an  indirect  wholly  owned  subsidiary 
of  Sony  Corporation,  a  Japanese 
company   Loews  currently  operates  139 
theatres  with  1,035  screens  in  16  states 
Its  annual  revenues  for  the  fiscal  year 
ending  February  28.  1997  were 
approximately  $375  million. 

Cinceplex  is  a  Canadian  corporation 
headquartered  in  Toronto.  Ontario.  It 
currently  op>erates  a  total  of  312  theatres 
with  1,723  screens  in  the  United  States. 
Canada  and  Hungary  Its  United  States 
operations  consist  of  91 1  screens  at  1 75 
locations  in  13  states  and  the  District  of 
Columbia.  Cineplex  had  annual 
revenues  of  approximately  $500  million 
in  1996. 

J.E.  Seagram  Corp.  is  a  Delaware 
corporation  headquartered  in  New  "^ork. 
New  York  Its  subsidiary,  Universal 
Studios.  Inc.,  is  the  largest  shareholder 
of  Cineplex 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violations 

On  September  30,  1997,  Sony  Pictures 
Entertainment  Inc..  LTM  Holdings,  Inc 
and  Cineplex  entered  into  a  merger 
agreement  Pursuant  to  the  agreement 
Cineplex  will  become  a  wholly  owned 
subsidiary  of  LTTvl  Holdings,  Inc.,  and 
Sony  Pictures  Entertainment  will 
transfer  all  of  its  U.S.  theatre  assets  not 
owned  by  LTM  Holdings,  Inc  to  LTM 
Holdings,  Inc  or  its  subsidiaries.  LTM 
Holdings.  Inc.  will  then  be  renamed 
Loews  Cineplex  Entertainment 
Corporation  ("LCE"),  Following  the 
merger,  Sony  Pictures  Entertainment 
Inc.  will  own  approximately  51%  of 
LCE  and  Universal  Studios.  Inc.  will 
own  approximately  26%  of  LCE. 

Loews  and  Cineplex  compete  in  the 
theatrical  exhibition  of  first-run  films  in 
Manhattan  and  Chicago:  They  compete 
to  obtain  films  from  film  distributors 
and  to  attract  movie-goers  to  their 
theatres.  The  proposed  merger,  and  the 
threatened  loss  of  competition  that 
would  be  caused  thereby,  precipitated 
the  government's  suit. 

C.  Anticompetitive  Consequences  of  the 
Proposed  Transaction 

The  Complaint  alleges  that  the 
theatrical  e.xhibition  of  first-run  films  in 
Manhattan  and  Chicago  each  constitutes 
a  line  of  commerce  and  section  of  the 
country,  or  relevant  market,  for  antitrust 
purposes.  First-run  films  differ 
significantly  from  other  forms  of 
entertainment.  The  experience  of 
viewing  a  film  in  a  theatre  is  an 
inherently  different  experience  from  a 
live  show,  a  sporting  event,  or  viewing 


a  videotape  in  the  home  Ticket  prices 
for  first-run  films  are  also  generally  very 
different  than  for  other  forms  of 
entertainment.  A  small  but  significant 
increase  in  the  pnce  of  tickets  for  first- 
run  films  would  not  cause  a  sufficient 
shift  to  other  forms  of  entertainment  to 
make  the  increase  unprofitable. 

From  a  movie-goer's  standpoint, 
theatres  outside  Manhattan  and  Chicago 
are  not  acceptable  substitutes  for 
theatres  within  those  areas  A  small  but 
significant  increase  in  the  pnce  of 
tickets  for  first-run  films  would  not 
cause  a  sufficient  shift  to  theatres 
outside  Manhattan  or  Chicago  to  make 
the  increase  unprofitable 

From  a  distributor's  standpoint,  tliere 
IS  no  alternative  to  screening  its  first-run 
films  in  first-run  theatres  Given  the 
high  population  densities  and  number 
of  significant  critics  m  both  .Manhattan 
and  Chicago,  "passing'  (i.e..  not  playing 
a  film  in)  Manhattan  and  Chicago  is  not 
a  viable  option.  From  the  distributor 
standpoint  as  well,  a  small  but 
significant  decrease  in  pnces  (i.e.,  a 
decrease  in  film  rental  fees)  would  not 
cau.se  a  sufficient  shift  by  distributors  to 
other  locations  to  make  the  decrease 
unprofitable  to  exhibitors 

The  Complaint  alleges  that  the  merger 
of  Loews  and  Cineplex  would  lessen 
competition  substantially  and  tend  to 
create  a  monopoly  in  the  markets  for 
exhibition  of  first-run  films  m 
Manhattan  and  Chicago.  The  proposed 
transaction  would  create  further  market 
concentration  m  already  highly 
concentrated  markets,  and  the  merged 
firm  would  control  a  maionty  of  box 
office  revenues  in  those  markets  In 
Manhattan,  the  market  share  possessed 
by  the  largest  theatre  circuit  would  rise 
from  46%  percent  to  67%  percent  of  box 
office  revenues  after  the  proposed 
transaction.  According  to  the 
Herfindahl-Hirschman  Index  (  "HHL'J.a 
widely-used  measure  of  market 
concentration  defined  and  explained  in 
Appendix  A,  the  merged  firm's  post- 
transaction  HHI  in  Manhattan  would  be 
4815,  representing  an  increase  of  191 1 
points.  In  Chicago,  the  market  share 
possessed  by  the  largest  theatre  circuit 
would  rise  from  47%  pen;;ent  to  ""% 
percent  of  box  office  revenues  after  the 
proposed  transaction.  The  post- 
transaction  HHI  would  equal  6438, 
representing  an  increase  of  28''4  points. 
These  substantial  increases  in 
concentration  would  likely  lead  the 
merged  firm  to  raise  ticket  pnces. 

Distributors  and  exhibitors  often 
break  the  Manhattan  and  Chicago 
markets  into  "zones"  that  refiect  various 
neighborhoods — such  as.  in  Manhattan, 
the  Upper  East  Side,  the  East  Side,  the 
West  Side,  Broadway-Times  Square, 


Chelsea,  and  Greenwich  Village,  and  in 
Chicago,  Downtown,  Near  North,  North, 
Far  North,  West.  South,  and  Far  South. 
Movies  typically  will  open  and  play  at 
only  one  theatre  within  a  zone.  TTie 
merger  would  convert  a  number  of  film 
zones  in  which  Loews  and  Cineplex 
compete  with  each  other  into  zones  in 
which  there  would  be  no  competition. 
For  instance,  in  the  downtown  Chicago 
zone,  the  combined  entity  would 
control  all  seven  theatres.  The  same  is 
true  in  the  north  zone  (Old  Orchard/ 
Orchard  Gardens),  the  west  zone 
(Bncktown  Square/Norridge)  and  the  far 
south  zone  (River  Run/River  Oaks). 

By  reducing  non-price  competition, 
the  mei:ger  would  also  likely  lead  to 
lower  quality  theatres  by  reducing  the 
incentive  to  maintain,  upgrade  and 
renovate  theatres  in  Manhattan  and 
Chicago,  thus  reducing  the  quaUty  of  the 
viewing  experience  for  movie-goer.  It 
also  may  allow  the  merged  entity  to 
reduce  the  number  of  shows  as  there  no 
longer  would  be  comjjetitive  pressure  to 
continue  early  and  late  shows. 

Finally,  the  merger  would  also  likely 
lead  to  distributors  receiving  less  in 
revenue  for  the  exhibition  of  their 
pictures,  either  in  the  form  of  reduced 
(or  eliminated)  guarantees,  higher 
overhead  allowances  for  the  exhibitors, 
or  a  less  favorable  percentage  of  the  box 
office  receipts.  The  reduced  revenue 
remitted  to  the  distributors  could  lead  to 
fewer  films  being  produced,  or  less 
money  being  expended  on  high  quality 
films,  to  the  ultimate  detriment  of 
movie-goers. 

New  entry  into  the  Manhattan  and 
Chicago  markets  for  exhibition  of  first- 
run  films  would  be  highly  unlikely  to 
eliminate  the  anticompetitive  effects  of 
this  transaction  Manhattan  and  Chicago 
are  two  of  the  most  difficult  markets  in 
the  country  to  enter:  Available  theatre 
sites  are  scarce,  real  estate  and 
construction  costs  are  among  the  highest 
in  the  nation,  and  acquiring  the 
necessary  permits  and  approvals  can  be 
difficult  and  time-consuming. 
Identifying  a  site,  planning  the 
development,  and  constructing  a  theatre 
in  Manhattan  or  Chicago  takes  several 
years. 

For  all  of  these  reasons,  plaintiff  has 
concluded  that  the  proposed  transaction 
would  lessen  competition  substantially 
in  the  exhibition  of  first-nm  films  in 
Manhattan  and  Chicago,  eliminate 
actual  and  potential  competition 
between  Loews  and  Cineplex,  and  likely 
result  in  increased  ticket  prices  and 
lower  quality  theatres  in  both 
Manhattan  and  Chicago.  The  merger 
would  also  hkely  reduce  the  rental  ' 
paid  to  distributors  for  films.  The 
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proposed  merger  therefore  violates 
Section  7  of  the  Clayton  A( ' 

III.  Explanation  of  the  Propu<.«-d  hinai 
Judgment 

The  proposed  Final  fudgment  would 
preserve  existing  competition  in  the 
theatrical  exhibition  of  first-run  films  in 
both  Manhattan  and  Chicago.  It  requires 
the  divestiture  of  14  theatres  in 
Manhattan:  13  Cineplex  theatres 
(Chelsea,  Chelsea  West.  1st  and  62nd. 
Ziegfeld.  Park  *  86th  Street.  Waverly 
Twin.  Olympia.  Art  Greenwich.  Metro 
Twin.  Beekman.  Regency.  62nd  4 
Broadway,  and  59th  Street  East)  and  one 
Loews  theatre  (34th  Street  Showplace); 
and  1 1  theatres  in  the  Chicago  area:  8 
Cineplex  Odeon  theatres  (600  North 
Michigan.  900  North  Michigan. 
Biograph.  Bricktown.  Watertower  1-4. 
Watertower  5-7.  Bumham  Plaza,  and 
Broadway)  and  3  Loews  theatres  (Hyde 
Park  Quad.  River  Run  Eightplex.  and 
Old  Orchard  Quad).  The  divested 
theatres  constitute  slightly  more  in  box 
office  revenue  in  Manhattan  and  in 
Chicago  than  the  leading  firm  is 
acquiring  in  each  market  and.  as  a 
result,  will  reduce  the  leading  firm's 
share  back  to  (or  actually  slightly  less 
than)  pre-merger  levels  in  both  markets. 
The  divestitures  will  preserve  choices 
for  distributors  and  movie-goers  and 
make  it  less  likely  that  ticket  prices  will 
increase,  rental  fees  paid  to  distributors 
will  decrease,  and  theatre  quality  will 
decUne  in  Manhattan  and  Chicago  as  a 
result  of  the  transaction. 

Two  of  the  divestitures  in  the  Chicago 
area  are  outside  of  the  city  limits:  Old 
Orchard  Quad  and  the  River  Run 
Eightplex.  In  a  case  like  this,  where 
theatres  are  geographically 
differentiated  and  consumers' 
willingness  to  travel  is  varied,  some 
movie-goers  near  the  border  have 
options  outside  the  city  limits. 
Accordingly,  we  have  negotiated  relief 
that  includes  two  theatres  outside  of 
Chicago.  Both  of  these  theatres  are  in 
close  proximity  to  the  city,  are  near 
major  highways,  and  are  in  zones  that 
would  be  rendered  non-competitive  by 
the  merger. 

Unless  the  United  States  grants  an 
extension  of  time,  the  divestitures  must 
be  completed  within  one-hundred  and 
eighty  (180)  calendar  days  after  the 
filing  of  the  Complaint  in  this  matter  or 
five  (5)  days  after  notice  of  the  entry  of 
this  Final  fudgment  by  the  Court, 
whichever  is  later.  Until  the  divestitures 
take  place.  Loews  and  Cineplex  must 
maintain  and  operate  the  25  theatres  to 
be  divested  as  active  competitors, 
maintain  the  management,  staffing, 
sales,  and  marketing  of  the  theatres,  and 
maintain  the  theatres  in  operable 


condition  at  current  capacity 
configurations. 

The  divestitures  must  be  to  a 
purchaser  or  purchasers  acceptable  to 
the  United  States  in  its  sole  discretion, 
af^er  consultation  with  the  State  of  New 
York  or  the  State  of  Illinois  as 
appropriate.  Unless  the  United  States 
otherwise  consents  in  writing,  the 
divestitures  shall  include  all  the  assets 
of  the  theatres  being  divested,  and  shall 
be  accomplished  in  such  a  way  as  to 
satisfy  the  United  States  that  such  assets 
can  and  will  be  used  as  viable,  ongoing 
first-run  theatres. 

If  defendants  fail  to  divest  these 
theatres  within  the  time  periods 
specified  in  the  Final  Judgment,  the 
Court,  upon  application  of  the  LInited 
States,  is  to  appoint  a  trustee  nominated 
by  the  United  States  to  effect  the 
divestitures.  If  a  trustee  is  appointed, 
the  proposed  Final  Judgment  provides 
that  Loews  and  Cineplex  will  pay  all 
costs  and  expenses  of  the  trustee  and 
any  professionals  and  agents  retained  by 
the  trustee.  The  comf)ensation  paid  to 
the  trustee  and  any  persons  retained  by 
the  trustee  shall  be  both  reasonable  in 
light  of  the  value  of  the  theatres 
remaining  to  be  divested,  and  based  on 
a  fee  arrangement  providing  the  trustee 
with  an  incentive  based  on  the  price 
and  terms  of  the  divestitures  and  the 
speed  with  which  they  are 
accomplished.  After  appointment,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  for  the 
trustee's  efforts  to  accomplish  the 
divestitures  ordered  under  the  proposed 
Final  Judgment.  If  the  trustee  has  not 
accomplished  the  divestitures  within 
six  (6)  months  after  its  appointment,  the 
trustee  shall  promptly  file  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accomplish  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished  and  (3)  the  trustee's 
recommendations.  At  the  same  time  the 
trustee  will  furnish  such  report  to  the 
plaintiff  and  defendants,  who  will  each 
have  the  right  to  be  heard  and  to  make 
additional  recommendations. 

The  proposed  Final  Judgment  also 
prohibits  the  defendants  from  acquiring 
any  other  threatres  in  Manhattan  or 
Cook  County,  Illinois  without  providing 
at  least  thirty  (30)  days'  notice  to  the 
U.S.  Department  of  Justice.  Such 
acquisitions  could  raise  competitive 
concerns  but  might  be  too  small  to  be 
reported  otherwise  under  the  Hart-Scott- 
Rodino  ("HSR")  premerger  notification 
statute. 


I\    Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clavton  Act,  1 5 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  bv  the  antitrust  laws  may 
bring  suite  in  federal  court  to  recover 
three  times  the  damages  the  persrjn  has 
suffered,  as  well  as  costs  and  reasonable 
attorney's  fees  Entn,'  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  anv  private 
antitrust  damage  at:tion   Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act.  \5  V  SC.  16(a),  the  proposed  Final 
Judgment  has  no  prima  fane  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
judgment 

The  parties  have  stipulated  that  the 
proposed  Final  ludgment  may  be 
entered  by  the  Court  after  compliance 
with  the  provisions  of  the  APP.^. 
provided  that  plaintiff  United  States  has 
not  withdrawn  its  consent.  The  APPA 
conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest 

The  APP.^  provides  a  period  of  at 
least  sixtv  160)  days  pre«,eding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  anv  person  may 
submit  to  the  plaintiff  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register  The  plaintiff  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  U.S.  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
plaintiff  will  be  filed  with  the  Court  and 
published  in  the  Federal  Register 

Written  comments  should  W 
submitted  to:  Craig  W.  Conrath.  Chief, 
Merger  Task  Force,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  NW;  Suite  4000, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modification,  interpretation  or 
enforcement  of  the  Final  Judgment. 

V'l.  Alternatives  to  the  Proposed  Final 
Judgment 

Plaintiff  United  States  considered,  as 
an  alternative  to  the  proposed  Final 
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Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  defendants.  Plaintiff 
is  satisfied,  however,  that  the  divestiture 
of  the  Manhattan  theatre  assets  and  the 
Chicago  theatre  assets  and  other  relief 
contained  in  the  proposed  Final 
Judgment  will  preserve  viable 
competition  in  the  first-run  exhibition 
of  motion  pictures  in  Manhattan  and 
Chicago.  Thus,  the  proposed  Final 
Judgment  would  achieve  the  relief  tne 
government  might  have  obtained 
through  litigation,  but  avoids  the  time, 
expense  and  uncertainty  of  a  full  trial 
on  the  merits  of  the  Complaint. 

VII.  Standard  of  Review  Under  the 
.\PPA  for  Proposed  Final  judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  Court  shall  determine 
whether  entrv'  of  the  proposed  Final 
Judgment  "is  in  the  public  interest"  In 
making  that  determination,  the  Court 
may  consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification  duration  or  relief  sought, 
anticifMted  effects  of  alternative  remedies 
actually  considered  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment, 

(21  The  impact  of  entrv  of  such  ludgment 
upon  the  puhiic  generally  and  individuals 
alleging  specific  miurv  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial, 

15  U.S.C,  16(e), 

As  the  United  States  Court  of  Appeals 
for  the  D,C.  Circuit  held,  this  statute 
permits  a  court  to  consider,  among  other 
things,  the  relationship  between  the 
remedy  secured  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whether  the  decree  is 
sufficiently  clear,  whether  enfort:ement 
mechanisms  are  sufficient  and  whether 
the  decree  may  positively  harm  third 
parties.  See  United  States  y.  Microsoft, 
56  F  3d  1448,  1461-62  (D,C,  Cir.  1995). 

In  conducling  this  inquiry,  "Itjhe 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  costly  settlement  through  the 
consent  decree  process,"'  Rather, 


lalbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty  the  Court, 
in  making  its  public  interest  finding  should 
'    *    •  carefully  consider  the  explanations  of 
the  government  m  the  competitive  imjiact 
statement  and  its  responses  to  comments  in 
order  to  determine  vk-hether  those 
explanations  are  reasonable  under  the 
circumstances 

United  States  v,  Mid-Amenca 
Dairymen.  Inc  .  1977-1  Trade  Cas. 
16i;508   at  71,  980  (WD  Mo   1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not    engage  in  an 
unrestncted  valuation  of  what  relief 
would  best  serve  the  public.    United 
States  V.  BNS.  Inc.,  858  F  2d  456,  462 
(9th  Cir   1988),  Citing  United  States  v 
Bechtel  Corp  .  648  F  2d  660,  666  (9th 
Cir),  cert  denied.  454  US  1083  (1981), 
see  ayso  Microsoft.  56  F.3d  at  1460-62. 
Precedent  requires  that. 

the  balancing  of  comf>eting  social  and 
political  interests  affected  by  a  propxised 
antitrust  consent  decree  must  be  left   in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General  The  court  s  role  in 
protecting  the  public  interest  is  one  of 
insunng  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is    wnhm  the  reaches 
of  the  public  interest  "  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree  • 

The  proposed  Final  judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability .  "\Ai 
proposed  decree  must  be  approved  even 
if  It  falls  short  of  the  remedv  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest,' "' 


■  119  Cong,  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co..  406  F  Supp.  713.  715  (D  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C  16(f),  those  procedures  are  discretionary.  A 


court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  rai-sed  significant  issues 
and  that  hirther  proceedings  would  aid  the  court  in 
resolving  those  iMues  Set  H  R  Rep.  93-1463.  93rd 
Cong.  2d  Sess.  8-9  11974J.  reprinted  m  U.S.CCLA.N. 
6535. 6538 

^Bechtel .  648  F  2d  at  666  (ciutions  omitted) 
(emphasis  adaedc  See  BNS.  858  F.2d  at  463;  United 
States  V.  National  Broadcasting  Co  .  449  F.  Supp. 
1127.  1143  (CD  Cal   1978);  Gillette.  406  F.  Supp. 
at  716.  See  also  Microsoft.  56  F  3d  at  1461  (whether 
"the  remedies  lobtained  in  the  decree  are)  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  reaches  of  the  public  interest'  ") 
(citations  omitted). 

'  United  Slates  v  American  Tel.  and  Tel.  Co..  552 
F.  Supp.  131.  151  (D.D.C  1982).  aff'd.  sub  nom. 


This  is  strong  and  effective  reUef  that 
should  fully  address  the  competitive 
harm  posed  by  the  proposed 

transaction. 

VTII.  Determinative  Dorumenls 

There  are  no  aeterminatne  materials 
or  docuiments  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
plaintiff  in  formulating  the  proposed 
Final  Judgment. 

Eteted:  April  16.  1998. 
Respectifully  submitted, 
Allen  P.  Grunes  (AG  4775), 

U.S.  Department  of  Justice,  Antitrust 
Division.  1401  H.  Street.  NW.;  Suite 
4000.  Washington.  DC.  20530,  (202) 
307-0001.  Attorney  for  Plaintiff  the 

United  States 

Exhibit  .\  Definition  ol  HHl  and 
Calculations  for  Market 

"HHI  "  means  the  Herfindahl- 
Hirschman  Index,  a  commonly  accepted 
measure  of  market  concentration.  It  is 
calculated  by  squaring  the  market  share 
of  each  firm  competing  in  the  market 
and  then  summing  the  resulting 
numbers  For  example,  for  a  market 
consisting  of  four  firms  with  shares  of 
thirty,  thirty,  twenty  and  twenty 
percent,  the  HHl  is  2600  30^  +  30^  +  20^ 
+  20^=2600),  The  HHl  takes  into  account 
the  relative  size  and  distribution  of  the 
firms  in  a  market  and  approaches  zero 
when  a  market  consists  of  a  large 
number  of  firms  of  relatively  equal  size. 
The  HHI  increases  both  as  the  number 
of  firms  in  the  market  decreases  and  as 
the  disparity  in  size  between  those  firms 
increases. 

Markets  in  which  the  HHl  is  between 
1000  and  1800  points  are  considered  to 
be  moderately  concentrated,  and  those 
in  which  the  HHl  is  in  excess  of  1800 
points  are  considered  to  be 
concentrated.  Transactions  that  increase 
the  HHl  by  more  than  100  points  in 
concentrated  markets  presumptively 
raise  antitrust  concerns  under  the 
Merger  Guidelines.  See  Merger 
Guidehnes  §  1,51. 

Certificate  of  Service 

I.  Allen  P.  Grunes,  hereby  certify  that 
on  April  16.  1998, 1  caused  the  foregoing 
document  to  be  served  on  defendfints  by 
having  a  copy  mailed,  first-class, 
postage  prepaid,  to: 

Ira  S  Sacks, 

Fried.  Fmnk.  Harris,  Shriver  6-  facobson,  One 

New  York  Plaza.  New  York.  NY  10004.  (212) 

859-8000. 


Maryland  v  United  States.  460  U.S,  1001  (1983), 
quoting  Gillette  Co..  406  F.  Supp.  at  716  (citations 
omitted):  United  States  v.  Alcan  Aluminum.  Ltd., 
605  F,  Supp.  619.  622  (W,D,  Ky.  1985). 


::^>n8n 
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Attorney  for  defendants  Sony  Corporation 
of  America  and  LTM  Holdings.  Inc. 
Alan  |.  Weinschel. 

Weil.  Ck)tshal  &  Manges  LLP.  767  Fifth 
Avenue.  New  York.  NY  10153.  (212)  310- 
8000 

Attorney  for  defendant  Cineplex  Odeon 
Corporation. 

Kenneth  R.  Logan, 

Simpson  Thacher  fr  BarUett.  425  Lexington 

Avenue.  New  Yoric.  NY  1001 7.  (212)  455- 

2000 

Attorney  for  defendant  J.E.  Seagram  Corp. 
Allen  P.  Grunes. 

(FR  Doc.  98-11958  Filed  5-5-98;  8:45  am] 
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OEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 
[INS  No   191 8-081 

fc. nqiish  Languaqe.  American  History 
and  Civics,  Standardized 
Naturalization  Test 

AG&NCr.  ..iimigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

summary:  This  notice  announces  the 
termination  of  the  Immigration  and 
Naturalization  Service  (Service) 
Standardized  Citizenship  Testing 
Program,  currently  conducted  by  five 
non-government  companies  on  behalf  of 
the  Service.  The  program,  established 
under  a  1991  Notice  of  Program  in  the 
Federal  Register,  will  end  at  midnight 
on  August  30,  1998.  After  the  August  30 
termination  date,  the  Service  will 
commence  citizenship  testing  at  the 
newly  opened  Application  Support 
Centers  as  part  of  the  ongoing  effort  to 
re-engineer  and  streamline  the  entire 
naturalization  process. 
DATES:  The  Citizenship  Testing  Program 
will  terminate  effective  at  midnight. 
Eastern  Daylight  Time.  August  30,  1998. 
FOfl  FURTHER  INFORMATION  CXJNTACT: 
Craig  Howie.  Immigration  and 
Naturalization  Service.  Office  of 
Naturalization  Operations.  801  I  Street, 
NW.,  Suite  900.  Washington.  DC  20536. 
Telephone.  (202)  305-0539. 
SUPOl  EMPMTARY  INFORMATION: 

Wh.it  u    he  Standard  Citizenship 

Test  11:;  Cri^ram? 

The  Service  established  a 
standardized  citizenship  testing 
program  pursuant  to  a  Notice  of 
Program  published  in  the  Federal 
Register  on  June  28,  1991,  at  56  FR 
29714-15.  The  program's  model  was 
similar  to  the  testing  program  used  with 
Legalization  applicants  as  provided  in 
section  254A(b)(l)(D)  of  the  Immigration 


and  Nationality  Act  (the  Act).  The 
citizenship  testing  program  was 
designed  to  facilitate  the  naturalization 
of  persons  who  otherwise  might  be 
hesitant  to  apply  for  naturalization. 

Section  312  of  the  Act  requires  most 
applicants  for  naturalization  to 
demonstrate  a  basic  understanding  of 
the  English  language  and  an 
understanding  of  United  States  history 
and  government.  Traditionally, 
applicants  are  tested  on  English  and 
United  States  history  and  government  as 
part  of  the  mandatory  naturalization 
interview.  The  1991  Notice  established 
criteria  that  non-government 
organizations  were  required  to  meet  in 
order  to  be  authorized  to  conduct 
citizenship  testing  on  behalf  of  the 
Service.  Tnese  criteria  included 
requirements  for  the  administration  of  a 
multiple  choice  test  on  United  States 
history,  government,  and  written 
English.  Naturalization  applicants  who 
take  and  pass  one  of  these  tests 
normally  are  not  questioned  on  these 
topics  during  the  mandatory 
naturalization  interview  before  an 
officer  of  the  Service. 

Since  publication  of  the  1991  Notice, 
the  Service  approved  six  national 
organizations  to  administer  citizenship 
tests.  Five  national  organizations 
currently  are  administering  citizenship 
tests  through  networks  of  local  testing 
centers  across  the  United  States.  The 
Service  has  no  contractual  or  financial 
ties  with  any  of  the  companies 
authorized  to  conduct  citizenship 
testing 

Why  Has  the  S«rvice  Decided  To 
Terminate  the  (iurrt* nl  1  estin)^ 
Program? 

The  Service  has  been  engaged  in  a 
complete  re-engineering  of  the 
naturalization  process.  Part  of  this 
process  involves  developing  new 
methods  for  applicants  to  demonstrate 
compliance  with  various  naturalization 
requirements  under  the  Act.  For 
example,  last  year  the  Service  embarked 
upon  a  new  method  for  applicant 
fingerprinting.  Fingerprints  for  all 
Service  applications  or  petitions  are 
now  taken  at  Apphcation  Suppori 
Centers  (ASCs).  The  Service  now  plans 
to  commence  citizenship  testing  at  the 
ASCs  so  that  applicants  may  fulfill  these 
particular  requirements  at  one  time, 
with  one  visit.  The  Service  anticipates 
publishing  a  proposed  rule  in  the 
Federal  Register  later  this  year, 
outlining  our  regulatory  proposal  for 
citizenship  testing  at  the  ASCs.  The 
authority  for  this  decision  to  end  the 
current  testing  program  is  found  in 
section  332(a)  of  the  Act  which 


authorizes  the  Service  to  determine  an 
applicant's  admissibility  to  citizenship. 

How  Long  Will  Testing  Certificates 
I.viued  by  the  Current  Testing 
Organizations  Be  Valid? 

The  Spr\'i(  f  will  allow  the  current 
testin)^  organizations  to  continue 
administenng  tests  through  midnight. 
Eastern  Daylight  Time.  August  30.  1998. 
Test  certificates  issued  noting  a  testing 
date  on  or  before  .\uKust  30,  1998,  will 
be  honored  in  accordance  with  Service 
regulations  found  at  8  CFR  312.3(a)(1). 
For  example,  an  applicant  who  is  tested 
on  August  30.  1998.  passes,  and  is 
issued  a  certificate,  has  until  August  30, 
1999,  to  file  an  N-^00.  Application  for 
Naturalization,  in  order  for  the 
certificate  to  he  honored,  if  the 
applicant  has  already  filed  an  N— 400 
and  IS  awaiting  an  interview,  the 
certifii  ate  will  be  valid  until  a  final 
determination  on  the  application  has 
been  made,  regardless  of  how  long  the 
time  period  is  tetween  the  date  of  the 
test  and  the  date  of  the  final 
determination  on  the  application. 
Service  officers  interviewing 
naturalization  applicants  will  retest 
persons  presenting  certificates  only  if 
the  offic  er  has  reason  to  believe  that  the 
certificate  was  either  fraudulentlv 
issued  or  otherwise  inappropriately 
granted.  While  not  a  requirement,  the 
Service  urges  all  appluants  desiring  to 
be  tested  by  the  t:urrent  testing 
organizations  to  submit  a  copy  of  the 
passing  certification  as  an  attachment  to 
the  N-400  at  the  time  of  filing,  and  to 
bring  the  onginal  certificate  to  the 
naturalization  interview. 

Dated:  April  15,  1998. 
Doris  .Meissner, 

Commissioner,  Immigration  and 

Naturalization  Service. 

|FR  Doc  98-12004  Filed  S-S-98:  8;45  am) 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Office  for  Victims  of  Crime;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comnr>«nt 
Request 

ACTION:  .Notice  of  Infoniiation  Collection 
Under  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired:  Victims  of  Oime  ,^ct.  Victim 
Compensation  Grant  Program,  State 
Performance  Report 

This  proposed  information  collection 
is  published  to  obtain  comments  from 
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the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until.  luly  6,  1998.  Request 
written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information   Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Does  the  proposed  information 
collection  instrument  include  all 
relevant  program  performance 
measures. 

(2)  Does  the  proposed  information  to 
be  collected  have  practical  utility: 

(3)  Does  the  proposed  information  to 
be  collected  enhance  the  quality  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Does  the  proposed  information  to 
be  collected  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  tec:hniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Tom  Thomas,  202-615-3.579,  Office  for 
Victims  of  Crime,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
810  Seventh  Street.  NW  .  Washington, 
DC  20.531    You  may  also  contact  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
com.ments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
•Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW., 
Washington.  DC  20530  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590 

Overview  of  this  information 

(II  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired 

12 j  The  title  of  the  form/collection: 
Victims  of  Crime  Act,  Victim 
Compensation  Grant  Program.  State 
Performance  Report, 

(31  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsormg  the  collection. 
None. 


Officfe  for  Victims  of  Crime.  Office  of 
Justice  Programs.  US  Department  of 
Justice, 

(41  Affected  public  w/io  will  be  asi^ed 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State  government. 

Other:  None 

(5j  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond 'reply  52  respondents  to 
complete  an  annual  report  in  2  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
collection:  104  annual  burden  hours. 

If  additional  information  is  required 
contact  Mr  Robert  B  Briggs  Clearance 
Officer  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated  April  30.  1998. 
Robert  B  Bnggs. 

Department  Clearance  Officer.  United  States 

Department  of  lustice. 

!FR  D(,)c  98-11965  Filed  5-5-98;  8:45  am) 

BILLING  COOC  4410-1»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Detenminations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  rei2arding 
eligibilitv  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-\V|  issued 
during  the  period  of  .^pni.  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibilit>  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  numoer  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both. 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  bv  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 


separations,  or  threat  thereof,  and  to  the 
absolute  decline  ih  sales  or  production. 

Negative  Determination  for  Worker 
Ad)ustmenl  .\ssistancp 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-34.156;  Pennacle  Micro,  Inc.. 

Colorado  Springs,  CO 
TA-W-34,284:  Munekata  America,  Inc., 

Dalton.  GA 
TA-W-34,274:  Copes-Vulcan.  Inc.. 

Sootblowers  Div.,  Lake  City,  PA 
TA-W-34.291;  Hafer  Logging  Co.,  Inc.. 

LaGrande.  OR 
TA-W-34,231:  Eagle  Veneer.  Inc.. 

Harrisburg  Plywood  Div., 

HaiTisburg.  OR 
TA-W-34.296; Doehlerjarvis.  Toledo. 

OH 
TA-W-34.303,  A  &■  B;  Young  Morgan 

Lumber,  Lyons,  OR,  Hanel  Lumber, 

Hood  River.  OR  and  Hood  Lumber 

Co.,  Mill  City.  OR 
TA-W-34,273;  Harris  Enterprises.  Inc.. 

Marshfield,  MO 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-34.390:  Don  Mart  Clothes,  Inc.. 

Philipsburg.  PA 
TA-W-34,424:  The  Penn  Traffic  Co.. 

Insalaco  Distribution  Center, 

Scranton,  PA 
TA-W-34,328:  Mexicana  Airiines.  San 

Antonio,  TX 
TA-W-34,421;  Weyerhaeuser  Co  ,  Coos 

Bay  Services  Div.,  North  Bend,  OR 
TA-W-34,402;  Energy  Transportation 

Corp.,  New  York,  NY 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-34,267;  Block  Drug  Co..  Inc.. 

South  Brunswick,  N} 
TA-W-34,305  &■  A,  Sara  Lee  Underwear. 

Winston-Salem,  NC  and 

Yadkinville,  NC 
TA-W-34,304;  Electro-Motive  Div.. 

General  Motors  Corp.,  Commerce, 

CA 
TA-W-34.271;  Danly  Machine  LP.. 

Cicero,  IL 
TA-W-34,180;  Comae  Enterprises, 

Columbia,  TN 
TA-W-34,225;  BTR  Automotive  Sealmg 

Systems,  West  Unity,  OH 
TA-W-34.406;  Moore  Document 

Solutions,  LDK  Department, 

Stillwater.  OK 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 


>i)Hl 


I  .-d. 
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TA-W-34.341:  Koch  Hefinmg  Co  LP. 
Corpus  Christi.  TX  ' 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  der'-"*^  ••<  sales  or  production. 

Affirmative  LJi-unninalions  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-34.420:  Samsonite  Corp.. 

Tucson.  AZ:  February  2.  1997 
TA-W-34.283:  American  Safety  Razor 

Co..  Veronia.  VA:  September  5. 

1997. 
TA-W-34.289:  Leon  Levin  Sons.  Inc.. 

Long  Istand  City.  AH'.  February  18. 

1997 
TA-W-34.263;  Kwikset  Corp  and 

Remedy  Intelligent  Staffing, 

Anaheim,  CA:  January  26.  1997. 
TA-W-34.302:  Sharp  Manufacturing 

Co..  Inc..  Rancho  Cucamunga.  CA: 

February  19,  1997. 
TA-W-34.234:  Unimark  Foods.  Inc.: 

Flavor  Fresh  Div..  Lawrence.  MA: 

January  26,  1997 
TA-W-34.136;  Stanley  Blacker.  Inc., 

Vidalia.  GA:  March  11.  1997. 
TA-W-34.281:  Trico  Products  Corp., 

Vanceboro,  NC:  February  1 1.  1997. 
TA-W-34.397:  Carpenter  Technology 

Corp. .  Orangeburg,  SC:  March  6. 

1997. 
TA-W-34. 115;  Nibbing  Taconite  Co.. 

Nibbing.  MN:  December  12.  1996. 
TA-W-34.323:  Cranston  Print  Works 

Co..  Fletcher,  NC:  February  24. 

1997 
TA-W-34,280:  Jandy  Apparel.  Nellam, 

PA:  February  20.  1997. 
TA-W-33.950:  Mono  Casuals.  Inc..  New 

York.  NY:  October  16.  1996. 
TA-W-34. 266;  Bladen  Sportswear. 

Tarheel  Knitwear  Div..  Wilmington. 

NC:  February  19.  1997. 
TA-W-34.368;  Lyie  Wood  Products. 

Ta^oma.  WA:  March  17.  1997. 
TA-W-34.384;  VF  feanswear.  Inc..  Arab. 

AL:  March  10.  1997. 
TA-W-34. 380:  Avent.  Inc  .  Including 

Temporary  6-  Contract  Employees 

From  Interim  Personnel,  Olsten 

Temporaries  and  N.L  Yoh,  Tucson. 

AZ:  March  16.  1997. 
TA-W-34,329:  fastens.  Inc..  Attleboro, 

MA:  March  4.  1997 


TA-W-34,293;  Ideal  Heel  Co..  Inc.. 

Paducah,  KY:  February  24,  1997. 
TA-W-34.219;  Powers  Nofdings.  Inc.. 

Milwaukee,  WI:  January  15.  1997. 
TA-W-34.312;  The  Ertle  Co..  Dyersville. 

lA:  February  26.  1998. 
TA-W-34.268;  Foot-Tec  Industries.  Inc.. 

Miami  Lakes.  FL:  February  17.  1997. 
TA-W-34.405;  Spalding  6-  Sons.  Inc.. 

Grants  Pass.  OR:  March  18.  1997 
TA-W-34.347;  Westwood  Lighting.  Inc.. 

El  Paso.  TX:  December  16.  1996. 
TA-W-34.429;  Superior  Pants  Co.. 

Men's  Apparel  Group.  Athens,  GA: 

January  25.  1998 
TA-W-34. 275:  UP.  Jacket  Co..  Inc.. 

Memominee.  MI:  February  12.  1997. 
TA-W-34.241;  Chamberdoor  Industries. 

Inc..  Not  Springs.  AR:  January  26. 

1997. 
TA-W-34. 190;  Lovingston 

Manufacturing  Co..  Inc..  Staunton. 

VA:  January  19.  1997. 
TA-W-34.417;  Gent-J Mfg,  Inc., 

Plymouth,  PA:  March  24,  1997. 
TA-W-34.373:  Key  Tronic  Corp.. 

Spokane.  WA:  March  26.  1998 
TA-W-34.324;  Paragon  Trade  Brands, 

Waco,  TX:  February  24.  1997. 
TA-W-34.319;  Parson  and  Rives.  Inc.. 

Independence.  V A:  March  3.  1997. 
TA-W-34. 150;  A.  KoraJ  Fashion.  Inc.. 

Men's  Division,  Schuylkill  Naven, 

PA:  December  18.  1996. 
TA-W-34,435;  Ram  Manufacturing. 

Inc..  Roanoke.  AL:  March  31.  1997. 
TA-W-34.317;  Sports  Spectacular 

International,  Inc.,  Philipsburg.  PA: 

March  2.  1997. 
TA-W-34. 316;  Pinewood  Casulas.  Inc.. 

Philipsburg.  PA:  March  2.  1997. 
TA-W-34.315;  Northside  Mfg,  Inc.. 

Philipsburg.  PA:  March  2.  1997. 
TA-W-34.370:  Vishay-Sprague.  Inc.. 

San  ford.  ME:  April  16.  1998. 
TA-W-34.286  &  A;  Nasbro 

Manufacturing  Services,  El  Paso. 

TX  and  Amsterdam.  NY:  April  17, 

1998. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  April.  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 


workers'  firm,  or  an  appropriate 
subdivision  thereof.  lintJudiiig  woriters 
in  any  agricultural  firm  or  appropnate 
subdivision  thereoO  have  be«:ome  totally 
or  partially  separated  from  employment 
and  either — 

(2)  T^at  sales  or  production,  or  both, 
of  such  firm  or  subdivison  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  ports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivison; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAhTA-TAA 

111  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02233;  Electro-Motive 

Division.  General  Motors  Corp., 

Commerce.  CA 
NAFTA-TAA-02254;  Parson  and  Rives. 

*   Inc..  Independence,  VA 
NAFTA-TAA-02239;  Cranston  Print 

Works  Co..  Fletcher.  NC 
NAFTA-TAA-02238;  UP.  Jacket  Co.. 

Inc..  Menominee.  Ml 
NAFTA-TAA-02107;  Rich  Products. 

Saugatuck,  MI 
NAFTA-TAA-02230  a  A.  B;  Young 

Morgan  Lumber,  Lyons.  OR.  Hanel 

Lumber.  Nood  River.  OR  and  Nood 

Lumber  Co.,  Mill  City.  OR 
NAFTA-TAA-02208;  Wagner  Electronic 

Products,  Inc..  Rouge  River.  OR 
NAFTA-TAA-02256;  Interbake  Foods. 

Tacomka.  WA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-V2275;  Don  Mart  Clothes. 

Inc..  Philipsburg,  PA 
NAFTA-TAA-02305;  The  Penn  Traffic 

Co..  Insalaco  Distribution  Center, 

Scranton.  PA 
NAFTA-TAA-02215;  Universal 

Transport,  Inc..  Riddle.  OR 
NAFTA-TAA-02241;  Georgia  Pacific 

Corp..  Distribution  Center,  Spokane. 

WA 
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NAFTA-TAA-02329:  Penske  Logistics. 

Inc.,  Bloomington.  IN 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-02250;  Koch  Refining  Co. 

LP.  Corpus  Christi.  TX 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (4)  have  not  been 
met.  Sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  not 
decreased.  There  has  not  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision 

Affirmative  Determinations  .S'AFTA- 
TAA 

NAFTA-TAA-€20yi :  Hihbmg  Taconite 

Co..  Nibbing,  MN:  December  12, 

1996 
NAFTA-TAA-01926;  General  Electric 

Co..  Salem.  VA:  August  18.  1996. 
NAFTA-TAA-02276;  Narrison  Alloys, 

Inc.,  Spartanburg,  SC:  March  24, 

1997. 
NAFTA-TAA-V2210;  Trico  Products 

Corp.,  Vanceboro,  NC:  February  11, 

1997. 
NAFTA-TAA-02293;  fastens.  Inc.. 

Attleboro,  MA:  March  26,  1997. 
NAFT.A-TAA-02234:  Sharp 

Manufacturing  Co..  Inc.,  Rancho 

Cucamunga,  CA:  January  9,  1997. 
NAFTA-TAA-02277;  Babcock  and 

Wilcox  Co  (Including  Workers 

Employed  by  Manpower  Temporary 

Services),  Paris,  TX:  March  27, 

1997. 
NAFTA-TAA-02294:  Gent-J  Mfg.,  Inc., 

Phmouth.  PA:  March  24.  1997. 
NAFTA-TAA-02263;  Samsonite  Corp., 

Tuscan,  AZ:  March  12,  1997. 
NAFTA-TAA-02163;  Jantzen,  Inc., 

Seneca,  SC:  January  28.  1997. 
NAFTA-TAA-02240;  Paragon  Trade 

Brands,  Waco,  TX:  February  24, 

1997. 


NAFTA-TAA-02182;  Chamberdoor 

Industries.  Inc..  Not  Springs,  AR: 

February  2,  1997. 
.\AFTA-TA'A-02 1 58:  Lovingston 

Manufacturing  Co..  Inc.,  Staunton. 

VA:Januar\-  27.  1997. 
NAFTA-TAA-€2245:  Pinewood 

Casuals.  Inc  .  Philipsburg,  PA: 

March  2.  1997 
NAFTA-TAA-02244.  Sorthside  Mfg., 

Inc.,  Philipsburg.  PA:  March  2, 

1997. 
NAFTA-TAA-02246;  Sports 

Spectacular  International,  Inc., 

Philipsburg.  PA:  March  2,  1997. 
NAFTA-TAA-02319:  Ram 

Manufacturing,  Inc.,  Roanoke,  AL: 

April  7.  1997. 
NAFT.A-TAA-02264:  Delphi 

Automotive  Systems.  Delphi 

Automotive  and  Lighting  Brea 

Operations,  Brea,  CA:  March  17. 

1997. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  March  and 
April  1998  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address 

Dated:  April  27, 1998. 
Grant  D.  Beak, 

AcUng  Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc  98-12019  Filed  5-5-98:  8:45  am] 

BltUNG  CODE  4S10-~3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 

Appendix 

[Petitions  Instrtuted  on  04/13/98) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  18. 
1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  18. 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  13tfa  day  of 
April,  1998. 
Grant  D.  B«ale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

f>(jh)ect  firm  (Petitioners) 

Location     • 

Dateof 

■  1  ■lifiliii,, 

peDDOn 

Product(s) 

34.431   

34  432  . ... 

Boeing  Company  (The)  (Go.)  

American  West  Trading  (Co.)  

Champion  Products,  inc  (Co.)  

No  American  Refraaones  (lisWA)  

Mesa,  AZ 

WavwIy.TN  

04/01/98 
03/30/98 
03/24/98 
03/30/98 
03/31/98 
04A)1/98 
03/30/98 
03/31/98 
03/24/98 
04/01/98 
03/23/98 

Commercial  Helicopters. 
Boots  and  Shoes 

34.433  

34  434 

Dunn,  NC  

Curvi'ensville,  PA 

Roanoke,  AL  

El  Paso,  TX 

Villa  Rica,  GA 

Farner,  TN 

Wattha-Ti.  MA  

Srierioan.  OR  

Yapnank,  NY 

Professional/College  Licensed  Sweatshirt. 
Hi-Tech  Refractory  Products. 

34  435 

RAW  Manufacturing   Inc  (Co  i      

Ladies'  Jackets  and  Vests. 

34.436  

34.437   

34  438 

Amencan  Powaer-Coating  (Wkrs)  

Golden  Crty  Hosiery  Mill  (Wkrs)  

ADH  Manufactunng  (Co.)  

Metal  Furniture. 

Hostery. 

Ladies'/Children  T-Shirts,  Shorts,  Pants. 

34  439 

PolaroiO  Corp  (Wkrs)      

Instant  Photographic  Film. 

34  440 

Taylor  LunOer  &  Treating  (l/VM)  

Lumber. 

34,441    

TRW  Steering  Wheei  Svstem  (Co.) 

Automotive  Parts. 

■.I)H  } 


r,.,i. 


Mvf. 


'Vl 
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TA-W 

Sijhject  flrni  (P«W»oers) 

Location 

Date  of 
petition 

ProducJ(S) 

34.442  

34.443  

34.444   

34.445  ... 

34.446  

34.447  .     . 

34.448  

34.449  

34.450  

34.451    

34.452 
34.453 

34.454   

34.455  

34.456 
34.457 

34.458  .. 

34.459  

34.460  

34.461   

34.462  

Sea  Watcti  intefnatonal  (Wkrs) -.... 

Hart's  Textiles  (Co  )             

E«too.  MO 

akwton.  MO  

OPP,  AL  

Indiana.  PA  

Rock  Hi*,  SO 

Elkins.  WV 

Luveme.  MN  — 

McMinnville.  TN  

Lewiston.  PA  

R»cht»eW.  PA  

UtJby.  MT  

03/26/98 
03/30/98 

Seafood. 

Custom  Shade  Cloth. 

fV*winnlr»n  trvkjstnas  (Co  )             

03.  •  i  '^a     j<^<in<^,  i'-^a  Trousers. 

B  and  W  Manulactunno  (Wkrs)    _ 

03.>>9o     .joies    xxxt  SKJfts.  Pants,  Shorts. 

Sonnos  Industries  (UNITE)        

03/26/98  1  Pnnts  and  Finish  Fabncs. 

CMTankina  Houstm   Inc  (Co  )   

03/26/98     Met  Coal 

Inwa  RasI  Proc«sso<S  (Wkrsl     

03/18/98     Beef 

Midstate  Garment  (WVrs) 

03/31/98 
03/30/98 
03^0/98 

Ladies'  Pants,  Shorts  Bkjjses. 

Iwtann  Edoe  TooJ  (^  (WKrs)  

Striking  Tools 

Richfield  Aooaret  Co  (WkraJ    

Shifts. 

1  mu^stnit  Parafic  fWkrsl                         ...... 

04/02/98     Lumber  Studs.  Wood  Chips. 

Toos  Mahtxj  (Co  )        

Euger>e.  OR  

Miami.  FL  

Ciiha.  MO 

Alameda.  CA 

Kalamazoo.  Ml  

Spartanburg.  SC  

OWaboma  City.  OK 

Magazine.  AK 

Pauls  Valley.  OK 

PrttstieW.  MA  

03/31/98 
04A)1/98 
03/30/98 
03/11/98 
03/31/98 
04/02/98 
04/02/98 
03/25*^ 
04/02/98 
03/16/98 

Decorative  Candlet. 

VocHie  OriQinals  (WkfSJ   

Ladies'  Sportswear. 

Emefson  Boot  (WKrs)  - ~ 

Waveitiaeuser  Co  (Wtos)  

English  Riding  Boots 
Corrugated  Containers 

Pre-Con  Cofp  (IBT) „.. 

S  and  S  Sewing  Centef  (Co.) «.. 

Delhi  Gas  Pipeline  (Wkrs)  — 

US/Avtmiark  (i«rm«nt  Mia    (Wkrsl      

Precast  Concrete  Panels. 
Ladies'  and  Chikjrens'  Knit  Tops 
Natural  Gas. 
Coats. 

ARC-USA  (Co.)  - 

OanaraJ  Ovnarmcs  Defense  (Co  )   

Rubber  Keypads. 

Defense  Equipment  tor  Army.  Navy. 

|FR  Doc.  98-12023  Filed  5-5-98;  8;45  ami 
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DEPAR -Mf  N' 


LABOR 


DEPAR-^MFNT  OF  LABOR 

Employ.'Tient  and  Training 
Administration 

fTA-W^34,  246) 

General  Electric  Company  (Appliance 
Parts  Oisthbution  Center).  New 
Concord,  OH;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90. 18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Cfeneral  Electric  Company,  Appliance 
Parts  Distribution  Center,  New  Concord. 
Ohio.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-34,  246;  Oneral  Electric  Company, 
Appliance  Parts  Distribution  Center, 
New  Concord,  Ohio  (April  20,  1998) 

Signed  at  Washington,  DC.  this  22nd  day 
of  April.  1998 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  98-12027  Filed  5-5-98;  8:45  ara| 
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Employment  and  Training 
Administration 

fTA-W-M,  876,  TA-W-33-875A  and'^A   W 
33-878B) 

Jansport,  lncorp<  fTteC  md  Burf.nqton, 

WA.  et  a'    A"i.'f>dfy!  CertHication 
Rega'^'-^q  ir   Ki:t,>'  ^ry  ^d  Apply  for 
WorHcr  A'lv.s'r^i.'n'  AsSiS!;)nce 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  26, 1997,  appUcable  to  all 
workers  of  lanSport,  Incorporated 
located  in  Burlington,  Washington.  The 
notice  was  published  in  the  Federal 
Register  on  November  7,  1997  (62  FR 
60279). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  company 
official  and  the  State  agency  show  that 
worker  separations  will  occur  at 
JanSport's  sewing  operations  in  Everett. 
Washington  and  the  production  facility 
in  Wenatchee.  Washington.  The  workers 
are  engaged  in  employment  related  to 
the  production  of  backpacks  and 
equipment  products.  Based  on  this  new 
information,  the  Department  is 
amending  the  certification  to  include 
workers  at  the  sewing  operations  in 
Everett,  Washington  and  the  production 
facility  in  Wenatchee,  Washington. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 


the  subject  firm  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33.  876  is  hereby  issued  as 
follows: 

"All  workers  of  lanSport,  Incorporated, 
Burlington,  Washington  (TA-W-33.  876);  the 
Sewing  Operations  in  Everett.  Washington 
(TA-W-33,  876A);  and  Wenatchee. 
Washington  (TA-W-33.  8763),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  September  22,  1896 
through  October  26,  1999,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974   " 

Signed  at  Washington.  D.C.  this  16th  day 
of  April.  1998 
Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance 
(FR  Doc.  98-12021  Filed  5-5-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA    W    34,401  and  34  401  A] 

Newell  Company.  Acme  Frame — a/lc'a 
Intercratl,  TAW  34,401  Mundelein,  IL 
and  TA  W  34,  401 A  Waukegan,  IL, 
Notice  o*  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  6, 1998  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Newel  Company, 
Acme  Frame,  a/k/a  Intercraft. 


Federal  Register    Vi:    f,3    \,     8"  Wednesday.  Mav  6,   1998/Notices 
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Mundelein.  Illinois  and  Waukegan, 
Illinois. 

All  workers  of  the  subject  finn  are 
covered  under  an  existing  certification 
(TA-W-34,378  and  34.378A). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.  this  24th  day 
of  April  1998. 

Grant  D   Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  98-1 2020  Filed  5-5-98;  8:45  am] 

BILUNQCOOC  4ei0-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  tned  with  the 
Secretary  of  Labor  under  Section  221  (a) 


oftheTrade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivisions 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 

.Append  x 
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show  below,  not  later  than  May  18, 
1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  18, 
1998.' 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Ck)nstitution 
Avenue.  NW,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  6th  day  of 

April   1998 

Gran!  i)    Bi'njt 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


34,398 

34,399 

34,400 

34,401 

34,402 

34,403 

34,404 

34,405 

34.406 

34,407 

34,408 

34.409 

34.410 

34.411 

34,412 

34,413 

34,414 

34.415 

34.416 

34,417 

34,418 

34.419 

34,420 

34,421 

34,422 

34,423 

34,424 

34,425 

34,426 

34,427 

34,428 

34,429 

34,430 


Subject  firm  (petitioners) 


Location 


Semitool  (Comp)  

Kennectoo  Utah  Ckjpper  OPETU)  . 

ApocalyDse   Inc  (Wri<s)  

Interaat'  Burnes  (Wrks) 

Energy  Transportation  (Wrks) 

Max  Kahn  Curtain  Corp  (Cornp)  .... 

Chic  Dv  -^  '  S   (Comp)  

Spalding  and  Son.  Inc  (Wrks)  

Moore  Documen;  Solutions  (Wrks) 

General  Die  Cast  fUAW\   

BuOC  Co   iWrkS)   

Wiegana  Appliance  (Conip)  

Quantum  Corp  (Comp)  

MagnecomD  Corp  (Comp)  

Hit  Apparel   Inc  (Cornp)  

Batxxick  ana  'vVilcox  (BBF)  , 

Bensal  Fashions,  inc  (UNITE)  , 

Superior  Design  Co  (Wrks) , 

Lyniey  Designs,  inc  (Comp)  , 

Gent  J   Manuiactunng  (UNITE)  , 

Cole-Haan  Manutactunng  (Wrks)  ... 
Kooak  Polychrome  Graphics  (lUE)  . 

Samsontte  Corp  ivVrVs;    

Weyerhaeuser  Co  !iAM)  „ 

Leedo  Furniture  (Wrks)  

Collins  Proaucts  LC  (lAM)  

Penn  Tra«ic  Co  (Wrks)  

Ludwict"  Well  Service  (Comp) 

Bay  City  fashions  (Wrks)  

Sterling  Commerce  (Wrks)  

Denise  Lingerie  

Supenor  Pants  Co  (Comp)  


Alcoa  Fujikura  Ltd  (Comp) 


Kaiispell   MT  

Magna    _  "   „. 

EHenviMe   MY 

Muoeiein   IL  

New  vorK   NY  .... 
Evergreen   AL  .... 

Saitilic   TN  , 

Grants  Pass,  OR 

Stillwater  OK  

Oak  Parv,  Ml  

Phiiaoeipnia,  PA  ., 

Vemor    A^      

ShrewSD'.^"v     MA  .. 

Temecuia,  CA  

Athens.  TN  .....„..., 

Pans,  TX  

Bronx,  NY 

Liverpool,  NY  

Jefferson,  LA 

Plymouth,  PA  

Sandford,  ME 

Clark,  NJ  

Tucson,  AZ 

North  Bend,  OR  .. 

Corinth,  MS 

Klamath  Falls,  OR 

Scranton,  PA 

Sterling,  KS  

Bay  City,  Ml  

Wayne,  PA 

Johnson  City,  TN 
Athens,  GA 

Del  Rio,  TX  


Date  of 
petition 


03/14/98 

03/20/98 

03/15/98 

03/14/98 

01/05/98 

03/20/98 

03/17/98 

03/18/98 

03/17/98 

03/19/98 

03/17/98 

03/24/98 

03/26/98 

03/20/98 

03/18/98 

03/26/98 

03/16/98 

03/27/98 

03/25/98 

03/24/98 

03/26/98 

03/27/98 

02/02/98 

03/03/98 

03/26/98 

03/24/98 

03/24/98 

03/26/98 

03/25/98 

03/20/98 

03/23/98 

03/25/98 

03/27/98 


Product(s) 


Process  Equipment  for  SemKXXiductors. 

Mining  concentrating  &  smelting  copper. 

Snowboards  and  Accessories. 

Picture  Frames. 

Transportatkxi  Services. 

Drapes,  Bedspreads  arxj  Comforters 

Men's  arxJ  Women's  Cotton  Slacks  Shorts. 

Dimenskxial  and  Structural  Lumber. 

Punfied  Acme 

Zinc  Die  Cast  Auto  Parts. 

Automotive  Stampir>gs. 

Heating  Elements  for  Appliances 

Disk  Drive  Mass  Storage  Devices 

Computer  Hard  Dnve  Assemblies. 

Cutting  and  Sewing  Sportswear. 

Fabrication  of  Boiler  Components. 

Pants,  Skirts,  Shorts. 

Piece  Parts  and  Assembly  Drawings. 

Children's  Clothing. 

Ladies'  Blazers  and  Jackets 

Belts,  Sm.  Leather  Goods,  Handbags 

Graphic  Arts  Film  and  Chemical  Products. 

Pull  and  Cany  Luggage. 

Packaging  and  Distnbution  Services. 

Furniture. 

Plywood,  Particle  Board. 

Warehouse  and  Distribution. 

Oil  Well  Services 

Infant's  and  Toddlers'  CkJthing. 

CD  Rom  Catalogs. 

Sportswear,  Skirts,  and  Dresses. 

Men's   &   Boys'   Formalwear   and   Taikxed 

Wear. 
Electrical  Distntxrtion  Boxes. 
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AUtNtT;  t,iiipio>inein  and  Trainiag 
Administration,  Labor. 
ACTJON:  Notice  of  determination  of  lower 
living  standard  income  level. 

summary:  The  Job  Training  Partnership 
Act  (JTPA)  provides  that  the  term 
"economically  disadvantaged"  may  be 
deHned  as  70  percent  of  the  "lower 
living  standard  income  level"  (LLSIL). 
To  provide  the  most  accurate  data 
possible,  the  Department  of  Labor  is 
issuing  revised  figures  for  the  LLSIL. 
The  Internal  Revenue  Code  also 
provides  that  the  term  "economically 
disadvantaged"  may  be  defined  as  70 
percent  of  the  LLSIL  for  purposes  of  the 
Work  Opportunity  Tax  Credit  (WOTC). 
EFFECTIVE  DATE:  This  notice  is  effective 
on  May  6.  1998. 

ADDRESSES:  Send  written  comments  to: 
Mr.  Ron  Putz.  Office  of  Employment 
and  Training  Programs,  Employment 
and  Training  Administration, 
Department  of  Labor,  Room  N— 4463, 
200  Constitution  Avenue  NW.. 
Washinmon.  DC  20210 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Putz.  Telephone:  202-219-5229 
(this  is  not  a  toil  fnw  number). 
SUPPLEMENTARY  INFORMATION:  It  iS  a 
purpose  of  the  Job  Training  Partnership 
Act  (JTPA)  "to  establish  programs  to 
prepare  youth  and  adults  facing  serious 
barriers  to  employment  for  participation 
in  the  labor  force  by  providing  job 
training  and  other  services  that  will 
result  in  increased  employment  and 
earnings,  increased  educational  and 
occupational  skills,  and  decreased 
welfare  dependency,  thereby  improving 
the  quality  of  the  work  force  and 
enhancing  the  productivity  and 
competitiveness  of  the  Nation,"  JTPA 
Section  2  and  20  CFR  626.1.  JTPA 
Section  4(8)  defines,  for  the  purposes  of 
JTPA  eligibility,  the  term  "economically 
disadvantaged"  in  part  by  reference  to 
the  "lower  living  standard  income 
level"  (LLSIL). 

The  LLSIL  figures  published  in  this 
notice  shall  be  used  to  determine 
whether  an  individual  is  economically 
disadvantaged  for  applicable  JTPA 
purposes.  JTPA  Section  4(16)  defines 
the  LLSIL  as  follows:  The  term  "lower 
living  standard  income  level"  means 
that  income  level  (adjusted  for  regional, 
metropolitan,  urban,  and  rural 
differences  and  family  size)  determined 


annually  by  the  Secretary  (of  Labor) 
based  on  the  most  recent  "lower  living 
family  budget"  issued  by  the  Secretary. 

Internal  Revenue  Code  (I.R.C.)  Section 
51  established  the  Work  Opportunity 
Tax  Credit  (WOTC)  for  a  portion  of  the 
wages  paid  by  employers  from 
"targeted"  groups.  The  LLSIL  figures 
published  in  this  notice  shall  be  used  to 
determine  whether  an  individual  is  a 
member  of  one  of  the  targeted  groups  for 
applicable  WOTC  purposes. 

The  most  recent  lower  living  family 
budget  was  issued  by  the  Secretary  in 
the  fall  of  1981.  Using  those  data,  the 
1981  LLSIL  was  determined  for 
programs  under  the  now-repealed 
Comprehensive  Employment  and 
Training  Act.  and  for  the  WOTC.  The 
four-person  urban  family  budget 
estimates  previously  published  by  the 
Bureau  of  Labor  Statistics  (BLS) 
provided  the  basis  for  the  Secretary  to 
determine  the  LLSIL  for  training  and 
employment  program  operators.  BLS 
terminated  the  four-person  family 
budget  series  in  1982.  after  publication 
of  the  Fall  1981  estimates. 

Under  JTPA,  the  Employment  and 
Training  Administration  (ETA) 
published  the  1997  updates  to  the  LLSIL 
in  the  Federal  Register  of  April  25, 
1997,  62  FR  20205.  ETA  has  again 
updated  the  LLSIL  to  reflect  cost  of 
living  increases  for  1997  by  applying  the 
percentage  change  in  the  December 
1997  Consumer  Price  Index  for  All 
Urban  Consumers  (CPl-U),  compared 
with  the  December  1996  CPI-U,  to  each 
of  the  April  25,  1997.  LLSIL  figures. 
Those  updated  figures  for  a  family  of 
four  are  listed  in  Table  1  below  by 
region  for  both  metropolitan  and 
nonmetropolitan  areas.  Since  eligibility 
is  determined  by  family  income  at  70 
percent  of  the  LLSIL,  pursuant  to 
Section  4(8)  of  JTPA,  those  figures  are 
listed  below  as  well. 

Jurisdictions  included  in  the  various 
regions,  based  generally  on  Census 
Divisions  of  the  U.S.  Department  of 
Commerce,  are  as  follows: 


Northeast 

Connecticut 

New  York 

Maine 

Pennsylvania 

Massachusetts 

Rhode  Island 

New  Hampshire 

Vermont 

New  Jersey 

Virgin  Islands 

Midwest 

Illinois 

Missouri 

Indiana 

Nebraska 

Iowa 

North  DakoU 

Kansas 

Ohio 

Michigan 

South  Dakota 

Minnesota 

Wisconsin 

South 

Alabama 

Kentucky 

Louisiana 

Marshall  Islands 

Maryland 

Mississippi 

Micronesia 

North  Carolina 

Tennessee 

Texas 

Virginia 

West  Virginia 


West 


New  Mexico 

Oregon 

Utah 

Washington 
Wyoming 


American  Samoa 

Arkansas 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Northern  Marianas 

Oklahoma 

Patau 

Puerto  Rico 

South  Carolina 

Arizona 

California 

Colorado 

Idaho 

Montana 

Nevada 

Additionally,  separate  tlu;  :r»'s  have 
been  provided  for  Alaska.  Hauaii.  and 
Guam  as  indicated  in  Table  2  below. 

For  AIhs'k  1  H  iw  iii,  and  Guam,  the 
1998  figii.'-t's  Af-r^     pdated  by  creating  a 
"State  Index"  ba-.^  :     r.  ':>-  r )';  <   if  the 
urban  change  in  tiie  ^t  I'f    .miu 
Anchorage  for  Alaska  i:i  !  Hiruilulu  for 
Hawaii  and  Guam)  comp.r-*  i  ■    •: - 
West  regional  metropolitan  !  h  ir.gt'  and 
then  applying  that  index  to  the  West 
remonal  nonmetropolitan  change. 

Data  on  25  selected  Metropolitan 
Statistical  Areas  (MSAs)  are  also 
available.  These  are  based  on  monthly, 
bimonthly  or  semiannual  CPI-U 
changes  for  a  12-month  period  ending  in 
December  1997  The  updated  LLSIL 
figures  for  these  M">  \-    ind  70  percent 
of  the  LLSIL,  rounded  lo  the  next 
highest  ten,  are  set  forth  in  Table  3 
below. 

Table  4  below  is  a  listing  of  each  of 
the  various  figures  at  70  percent  of  the 
updated  1998  LLSIL  for  family  sizes  of 
one  to  six  persons.  For  families  larger 
than  six  persons,  an  amount  equal  to  the 
difference  between  the  six-person  and 
the  five-person  family  income  levels 
should  be  added  to  the  six-person 
family  income  level  for  each  additional 
person  in  the  family.  Where  the  poverty 
level  for  a  particular  family  size  is 
greater  than  the  corresponding  LLSIL 
figure,  the  figure  is  indicated  in 
parentheses. 

Section  4(8)  of  JTPA  defines 
"economically  disadvantaged"  as, 
among  other  things,  an  individual 
whose  family  income  was  not  in  excess 
of  the  higher  of  the  poverty  level  or  70 
percent  of  the  LLSIL.  The  Department  of 
Health  and  Human  Services  published 
the  annual  update  of  the  poverty-level 
guidelines  at  63  FR  9235  (February  24. 
1998). 

Use  of  THpsp  Data 

Based  „..  ::.c^e  data.  Governors 
should  provide  the  appropriate  figures 
to  service  delivery  areas  (SDAs).  State 
Employment  Security  Agencies,  and 
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fir, pioNtTs  ill  ineir  States  to  use  ui 
detemuning  eligibility  for  ITP.'^  and 
WOTC,   The  Governor  should  designate 
ttie  a})prt)[)riate  LL.SlLs  for  use  within 
the  State  from  Tables  i  through  '•.   Tatiie 
4  mav  be  used  with  aji)  of  tiie  leveis 
lU'Sikinatert 

Information  may  be  proyided  h\ 
disseminating  information  on  ,Vl,S.-\s  and 
metropolitan  and  nonmetropolitan  areas 
within  the  State,  or  :f  ma\  mvoiye 
further  (.aiiulations   For  example   the 
State  of  New  Jerse\  ina\  ha\e  fcjur  ur 
more  figures  metropolitan 
nonmetropolitan,  for  [)ortions  u!  trie 
Statf  in  the  .New  "i'ork  C.itv  .MS.-\,  a;ul 
for  ttiose  in  tne  Philadelphia  MS.-\    1*  a;; 
SDA  includes  drtai,  tliat  would  '{>*■ 


covered  bv  more  than  one  figure   ttu- 
(Kivernor  mav  netermine  vs  hich  is  to  be 
used    Pursuant  to  the  rFP.^  revjulations 
^!  2(1  CFR  fi2~  200,  guidelines 
.n'erpretations.  and  definitioiis  adopted 
b\  'he  (rovenior  shall  be  au  e.jted  by  the 
Sei  retarv  to  the  extent  tha*  the\   -.'^h 
;  onsistent  v\ith  the  TTV A  -it 
fev^uiations 
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Disclaimer  on  Statistical  I  se> 

i'  shouid  be  tioted  'ha'  the  publication 
o!  these  figures  is  onlv  tor  the  purpose 
of  determining  eiigimhtv  'or  applicable 
UTa  and  WOTC  programs   Bl.Shasnot 
-I'Visecl  the  icnver  hvmR  taiTuiv  budget 
snii.e  ISHl    and  has  no  pianstodoso. 
The  tour^i>erson  L.rbar,  familv  budget 
est. mates  series  has  i>eer.  terminated. 


The  CPI-U  adjustments  used  to  update 
the  LLSIL  for  this  publication  are  not 
precisely  comparable,  most  notably 
because  certain  tax  items  were  included 
in  the  1981  LLSIL,  but  are  not  in  the 
CPI-U. 

Thus,  these  figures  should  not  be  used 
for  any  statistical  purposes,  and  are 
valid  only  for  eligibility  determination 
purposes  under  the  JTPA  and  WOTC 
programs. 

Signed  at  Washington,  DC,  this  27th  day  of 

April.  1998 

Ch«.'-|e<.   Mkin-Min 

Deputy  Administrator,  Office  of  fob  Training 

Program!: 
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Table  1  --  Lower  Liviny  btanaara  i-cor-^e  Levei  By  Region 


1 

Metro            

^998               1 

Aajusted          j 

LLSIL              1 

1 
1 

28,210   i 

27,900   1 

26,160 
24,820   1 

1 

24.790   i 
23,520   i 

1                                            1 
27.740   1 

27  460   1 

70  percent 
LLSIL 

19,750 

Non— Metro    

19.530 

Metro        

18.310 

Non  — Metro    

17,370 

South 
Metro                 

17,350 

Non— Metro          

16,470 

Metro     

19,420 

Non— Metro         

19.230 

1  For  ease  of  calculation,  t^p^.«  ^■i-.rf^^  -  ave  r-ee'-  ^cu^ded  to  the  next  highest  ten  dollars. 


Federal   Register 'Vo!     6J.   No.   87    Wednesdav    Mf^\    6     1998  'Vi .:!  :e^ 


Z,5089 


Table  2  -  -  Lower  Living  Standard  Income  Level  -  -  Alaska,  Hawaii  and  Guar^'' 


Region 


Alaska: 
Metro 

Non-Metro 

Hawaii -Guam: 

Metro 

Non -Metro 


1998 

Adjusted 
LLSIL 


35.430 

34  480 

37,470 
36810 


u  Derce'"" 

1   !   «^!! 


.^4  8X 
i;4  '  40 

26,230 


1  Rounded  to  the  next  highest  ten  dol'ars. 
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Table  3  -  -  Lower  Living  Stanaard  incof^e  L  evei  25  MSAs 


I  1998          I 
Reaion  MbA                                            I                       Aarusted      j                   70 percent 

I  LLSIL         I  LLSIL 

A^    h    .r,r.p    A'/     I  35,430   I  24.800 

A-,,,  .,    ,',A          I  24,870   1  17.410 

,,i...T     ..   MO    '*"**" I  25,890  !  18,130 

Bosn.      ..! whence-  Sa^'t-     MANm |  29,730  |  20.810 

Buffalo     NagaMf.i.-s   NY |  25,730  I  18,010 

Chicago-Gary- 1  dxt^  r    a  *y,                    |  I 

lUINWi I  27,440   I  19.210 

Cincinra-     Hamilton.  OH 'KV'iN |  26,090  I  18,270 

Clevp'a'  a     AK'nn-Lora,r,,OH |  27  070   1                   "  18.950 

Dallas     --/.artn.TX |  23,570   |  16,500 

Denver    BuJder.  CO |  27  190  1  19,040 

Detroit-Ann  Arbor.  Ml |  25,240  |  17,670 

Honolulu.  HI I  37  470  I                   .         26,230 

Houston -Galveston- Brazoria.  TX j  23  110  |  16,180 

Ka-aisCity.  MO  KS I  25,520   I  ^7.870 

,  L    ^  A-'.-^e'es    -adneim-                             |  i 

M., ,..„...,   .^:a                I  28,200   |  19,740 

M  wa,,.atavVI I  26,350   i                    ^         18,450 

M  -  M  ralis-St  Paul.  MN/WI |  25.550  \  17,890 

Nf  A  ^     -     Northern  N.J.-                            |  I 

Long  island   %>NJ/CT |  29,460  |  20,620 

Philaa^'i*"   1     vViimington-                          |  ! 

Trenton.  PA/NJ/DE/MD |  27  540  ;  19.280 

Pittsburgh  -  Bpavp' VnMev  PA j  26,390  1  18,470 

StLouis-Easibt^auiS.  MO,IL |  25,270  !  17,690 

San  Diego.  CA |  28,520  j  1 9,960 

San  Francisco -Oakland-                         |  I 

Sa-  Jose.  CA. |  28,800  !  20,160 

S    r*M-Tacoma.  WA |  30,120  |  21,080 

Washington.  DC  Mr  VA   |  29  810  |  20,870 

1  Rounded  to  the  next  highest  ten  dollars. 
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Table  4-  -SEVENPr'  PERCENT  OF  UPDATED  1998  LLSIL,  BY  FAMILY  SSZE 


1 


Family  of  One    \ 

Two           j 

Three 

Four 

(5,830)  1 

(9,550)  i 

(13,110)' 

(16180 

(5.930) 

(9,720) 

(13,350) 

^6  470 

(5,940) 

(9,740)  1 

(13,370) 

^6,500 

(6,250) 

(10,240)1 

14,060 

^7,350 

(6,260) 

(10,250)1 

14,070  i 

17,370 

(6,270)  i 

(10.280) 

14.110 

17410 

(6,370) 

(10,430)  i 

14,320 

17,670 

(6,370) 

(10.440) 

14,330 

17,690 

(6,440) 

(10.550) 

14,480  1 

17  870 

(6.440)  i 

(10,560)1 

14,500  1 

17  890 

(6,490)  1 

(10,630)1 

14,590 

18,010 

(6,530) 

(10,700)! 

14,690  1 

18  130 

(6,580) 

(10,780) 

14,800 

18,270 

(6.600) 

(10,810)1 

14,840 

18.310 

(6,650) 

10,890  i 

14,950  i 

18,450 

(6,650) 

10,900  ! 

14,970  1 

18,470 

(6.830) 

11.190  1 

15,350  1 

18  950 

(6.860) 

11,240   i 

15,430  1 

19,040 

(6,920) 

11,340  I 

15.560  1 

19,2^0 

(6.930) ! 

11.350  i 

15,580  1 

1 9,230 

(6,950) 

11,380  1 

15.620  1 

1 9.280 

(7,000) 

11.460  j 

15,730  1 

19,420 

(7,040) 

11,530 

15.820  1 

^9.530 

(7,110)1 

11,650  i 

15,990  1 

19,740 

(7,110) 

11,660  1 

16,000  I 

19,750 

(7,190) 

11,780  i 

16,170  ! 

19.960 

(7.260) 

11,900  1 

16,330  1 

20.160 

(7,430) 

12,170 

16.710  i 

20.620 

(7,500) 

12,280 

16,860 

20,810 

(7,520) 

12,320 

16,910 

20,870 

(7,590) 

12,440   1 

17,080  ! 

21 .080 

8,690 

14,250 

19,560  i 

24,140 

8,930 

14,640  1 

20,090 

24,800 

9,280  ! 

15.210 

20.880 

25,770 

9,450 

1 5.480 

21,250 

26.230 

ve 

1 

(19 

'iX)| 

19^140  1 

19470  1 

20.780  1 

20,500  1 

20,550  1 

20,860  1 

20  880  1 

21 

090  1 

2' 

^'0  1 

21 

260  1 

2* 

400  1 

560  1 

2' 

6'0  1 

2' 

780   1 

21 

800  1 

22 

370  1 

?? 

470    1 

?? 

670  1 

?? 

700  1 

22 

750  1 

?? 

920  1 

23 

050  1 

23 

300  1 

23 

3'0  1 

23 

560 

23 

790  1 

24 

340  1 

24 

560  1 

24 

630  1 

24 

880  1 

28 

490   1 

29 

270  1 

30 

4^0  1 

30 

960  1 

Six 


i:'a   ■  ,">..„■ 

23  95C 

23  98C 

2^  390 

24  420 
i:A  6  "0 


24 

i::'4  860 

y^222 
2^C 
25  470 

25  49C 

26  '  6C 
26  23C 
26  a '  C 
26  540 
26  610 
26  800 
26  96C 
2~.25C' 
2-^260 

2^  83a 
28  460 

28  ^'2~ 

2S'09C^^ 
34,230 
36,200 


1    Figures  provided  in  Tables  1  -3  of  this  notice  are  for  a  family  o^  four  oersons. 
To  use  Table  4,  the  appropriate  figure  should  be  found  m  the  Family  of  Four  coumn. 
Then  one  may  read  across  the  row  for  family  sizes  other  than  four  \^  trie  approp-iate  coV^nn. 
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DEPA  ^    Mt  NT  OF  LABOR 

Employment  and  Training 
Administration 

Investigatlor.s  h»v.j  Kdmg  Certifications 

of  Eligibility  To  Apu  ,  '      NAf  i^a 
Transitional  AdJL.3:.:>on'.  As.s  st.iaua 

Petitions  for  transitional  aUjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182).  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D.  Chapter  2.  Title  11.  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Acting  Director  of  the 


Office  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA).  Department  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Laoor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
of  after  December  8.  1993  (date  of 
enactment  of  P.L  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the  Acting 
Director  of  OTAA  at  the  U.S. 


Department  of  Labor  (DOL)  in 
Washington,  DC.  provided  such  request 
is  filed  in  writing  with  the  Acting 
Director  of  OTAA  not  later  than  May  16, 
1998. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Acting  Director  of  OTAA  at  the  address 
shown  below  not  later  than  May  16, 
1998. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  OTAA.  ETA.  DOL, 
Room  C-4318.  200  Constitution 
Avenue.  N.W.  Washington.  DC.  20210. 

Signed  at  Washington.  DC  this  22nd  day 
of  April.  1998 
Grdnt  I)    Reaie. 

Ac  iiii^  iJirector.  Office  of  Trade  Adjustment 
Assistance. 


Apptudi.v 


Sub^firm 


Location 


Date  re- 
ceived at 
Governor's 


PetrtKxi  number 


/Articles  produced 


Babcock  and  Wilcox  (BBF)  

Superior  Pants  (Co.) ... ..- 

Hit  Apparel  (Wkrs)  _ 

D«n«se  Lingerie  (UNITE)  

CoWns  Products  (lAMAW) 

Georgia  Pacific  (IBU)  

Dana  Corporation  (BBF) 

IBP  (Wkrs) 

Delta  Woodslde  industrial  (Oo.) 

Lane  Plyvrood  (Wkrs)  

Heritage  HMis  (Co  )  ... 

CNc  by  H  I  S  (Wkrt) R- 

Weyartuieusef  (Wkrs)  

Golden  City  Hosiery  Mill  (Wkrs) 
Crown  Paafic  (Wkrs)  ..._..,..„.., 
Caliber  Logistics  (Wkrs)  ..._„... 

Jostens  (Wkrs) .....„_... 

Gent  J  (UNITE) 

Alcoa  Fu|ikura  (Co.) 

Dale  Electronics  (Co.)  

Russell-Newman  (Co.)  . 

Superior  Design  (Wkrs)  >.,.. 

Rictifield  Apparel  (Wkrs) -. 

Action  West  (Wkrs) 

Boeing  Company  (The)  (Co.) 

V  F.     Corporatior> — Red     Kap     Industries 

(Wkrs) 
General  Dynamics  Defense  Systems  (lUE) 

Metex  (Co) 

Penn  Traffic  (Wkrs)  „ „ 

Covington  Industries  (Co.) 

Westark  Garments  (Wkrs) „ 

Soutfiport  Aviation  (Wkrs)  _........-„„.... 

Harry  G   Kramer  III  (Co.) 

North  American  Refractories  (USWA) 

B  and  W  Manutactunng  (Wkrs)  

TRW  Steenng  Wheel  Systems  (Co.)  

Champion  Products  (Co.)  

Applied  United  Industries  (I/KM)  „ 

Beloit  Corporation  (lAM)   _... 

Taytor  Lumber  &  Treating  (lAM)  „...„... 

Emerson  Boot  (Wkrs)  „ 

Amencan  West  Trading  (Co.) 

RAM  Manufacturing  (Co.) 


Pans.  TX   

Athens,  GA 

Athens,  GA  

Johnson  City.  TN  . 
Klamath  FaHs.  OR 

Eugene.  OR 

Marion,  OH  

Luverne.  MN  

Wallace.  NC 

Portland,  OR 

Tustin.  CA 

Monticello,  KY 

Alameda.  CA  

Villa  Rica.  GA  

Gifchnst,  OR    

Vancxxrver,  WA  .... 

Attleboro.  MA  

Ptymouth,  PA 

Dei  Rk).  TX 

YanWon,  SO  

Osco.  TX  

Liverpool,  NY  

Richfield,  PA  

El  Paso,  TX  

Mesa.  AZ  „.... 

hteshviMe,  TN  

Pittsfiekj,  MA 

Edison,  NJ  

Scranton,  PA  

OPP.  AL 

Magazine.  AR  

Kansas  City,  MO 

Pittsburgh,  PA 

Curwensville.  PA  . 

IrKliana.  PA 

Yaphank,  NY  

Dunn.  NC 

Bekxt.  Wl  

FrarKW.  Wl  ..„ 

Sheridan,  OR 

Cuba.  MO  „. 

Waverty,  TN 

Roarxike.  AL 


03/27/1998 

03/1^1998 
03/25/1998 
03*^5/1998 
03/26/1998 
03/20^1998 
03/26/1998 
03*^^1998 
03/27/1998 
03/25/1998 
03/27/1998 
03/30/1996 
03.00/1998 
03/26/1998 
03/25/1998 
03/26/1998 
03/31/1998 
03A31/1998 
03/27/1998 
03/31/1998 
03^30/1998 
03^31/1998 
03/31/1998 
04/03/1998 
04/02/1998 

03/31/1998 
03/24/1998 
04A)1/1998 
04/1/1998 
03/30/1998 
03/31/1998 
04/03/1998 
04/03/1998 
04/03/1998 
04/01/1998 
04^)1/1998 
04A)2/1998 
04A)2/1998 
04A)2/1998 
04A)1/1998 
04A)1/1998 
04/06/1998 


NAFTA-2.277 
NAFrA-2.278 
NAFTA-2,279 
NAFTA-2.280 
NAFTA-2.281 
NAFTA-2.282 
NAFTA-2.283 
NAFTA-2.284 
NAFTA-2.285 
NAFTA-2,286 
NAFTA-2.287 
NAFTA-2.288 
NAFTA-2.289 
NAFTA-2,29C 
NAFTA-2.291 
NAFTA-2.292 
NAFTA-2.293 
NAFTA-2.294 
NAFTA-2.295 
NAFTA-2.296 
NAFTA-2.297 
NAFTA-2,298 
NAFTA-2,299 
NAFTA-2.300 
NAFTA-2,301 
NAFTA-2.302 

NAFTA-2.303 
NAFTA-2.304 
NAFTA-2,305 
NAFTA-2,306 
NAFTA-2,307 
NAFTA-2,308 
NAFTA-2,309 
NAFTA-2,310 
NAFT/V-2,31 1 
NAFTA-2.312 
NAFTA-2,313 
NAFTA-2.314 
NAFTA-2.315 
NAFTA-2.316 
NAFrA-2.317 
NAFTA-2,318 
NAFTA-2.319 


tx)iler  components. 

tormalwear  pants. 

cutting  and  sewing  sportswear. 

sportswear,  (ogging  suits,  pants,  fops. 

plywood,  particle  tx>ard  and  hardtx>ard. 

softwood  dimension  lumber. 

truck  axles 

beef  processing  plant. 

knit  fabrics 

BC  milmeter. 

television  cabinets. 

leans  arxl  casual  pants. 

container  board. 

socks 

timber  products 

Ir*  jet  printers  &  arcurt  boards. 

high  school  class  nogs. 

ladies'  blazers/jackets  &  spons\«*ear 

electrical  luncton  tx)xes  tor  automobile. 

electronic  components 

ladies  sieepwear,  underwear  and  robes. 

piece  parts  and  assemt)ly  drawings. 

garments 

sportswear  pants 

commercial  light  helicopters 

workshirts  &  coveralls  (uniform  apparel). 

transmissions 

seals  for  exhaust  systams. 

warehouse  and  dtetrtxition  services. 

jeans  arxJ  trousers 

coats. 

transportation  services 

constnxrtion  work 

relraOones  tof  steei 

women's  skirts.  Oenim  pants,  oress  pants. 

steenng  wheels,  airtjag  covers 

t-shirts.  sweatshtrts. 

stainless  steal  tubuiar  products. 

pulp  &  papermatdng  machinery  &  systems. 

dmenstonal  lumber,  beams. 

ar>giish  nding  boots. 

boots  arxj  shoes 

women  s  jackets  and  vest. 
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Subject  firm 

Location 

Date  re- 
ceived at 
Governor's 
office 

Petition  number 

Articles  produced 

Eastman  KocJaK  I'vVKrs,                

Rochester,  NY  

El  Paso,  TX  

El  Paso,  TX  

Hamilton,  TX 

Famer.  TN  

Statesville.  NC  

Rocherster,  NH 

B  Paso,  TX  

04/13/1998 
04/13/1998 
04/08/1998 
04/07/1998 
04/07/1998 
04 'Oa  1998 
0409  ^998 
04,oa-998 
04/09  ^  998 
04  06  1998 

04/09  1 998 
04  09  '  998 
04  •  a  1 998 
04  '  6  1 998 
04  ^  4  1 998 
04  •;4  1998 
04,15.1998 
04/17/1998 
04/15/1998 
04A32/1998 
04/21/1998 
04/20/1998 

NAFTA-2.320  ... 
NAFTA-e,321  ... 
NAFTA-2,322  ... 
NAFTA-2,323  ... 
NAFTA-2,324  ... 
NAFT/>i-2.325  .  . 
NAFTA-2.326  ... 
NAFTA-2.327  ... 
NAFTA-2.328  ... 
NAFTA-2.329  ... 

NAFTA-2.330  ... 
NAFTA-2.331  ... 
MAFTA-2.,W  ... 
NAFT/^-2.333  ... 
NAFTA-2.334  ... 
NAFTA-2.3.\S    . 
NAFTA-2,336  ... 
NAFTA-2,337  ... 
NAFTA-2,338   . 
NAFTA-2,339  ... 
NAFTA-2.340  ... 
NAFrA-2.341  ... 

CD  wntaWe  data  storage  disks. 
stone  washing  of  jeans,  jackets,  vests, 
metal  fumiture  (beds,  chairs), 
insulated  ctothing. 
ladies  &  chikjrens  pants  and  tops 
tank  tops,  knrt  t-shirts.  sweatershirts. 
Leather  goods,  bags,  belts,  etc. 
cutting  of  pants,  shorts, 
broadcast  transmitters  equipnwnt. 
trucking. 

transport  of  lumber  products. 
bottom  fish  crock  cod  snapper. 

Garment  Finishers  international  (Co.)  

American  Powder — Coatings  (Wkrs) 

Walls  Industries  (Co.)  

ADh  Manutactunng  ((Do.)  

T.L.  Eowards  (Co  )  

Bugatti  New  England  Leather  (Wkrs) 

Lone  Star  Cutting  Services  (Wkrs) 

Larcan—TTC  {(3o  i      

Penske      Logistics — Leaseway      Trucking 
(IBT) 

Young  Morgan  Trucking  (Co.)  

Ocean  Beauty  (UFCW)  

LouisviUe,  CO  

Reading,  PA  

Mill  City,  OR  

Astona,  OR 

Fleetville.  PA 

Greenville.  SC  

Rochester.  IN 

Albany.  OR  

Rock  Hill,  SC  

Dushore,  PA  

Punta  Gorda.  FL  .... 

JacKSon,  Ml   

Byron   WY  

Dassel,  MN  

Northrop  Grumrnan  (Wkrs)  

Procter  ana  Gamble  (Co.)  „ 

Marshal!  Electric  (Co.)  

American  Cemwood  (Co.)  

Spnngs  inoustnes  (UNITE)  

Kaufman  Footwear  (Wkrs)   

Johnson  Wholesale  (Wkrs)   

electronic  components, 
prescnption  drugs, 
automotive  ignition  coils, 
wood  fiber,  cement  product, 
printed  and  finished  textile  tabncs 
nyton  and  leather  boot  uppers, 
distribution  center. 

Eagle  Preasion  Technology  (Co.) 

NEPECO(Co.)   

DRS  Ahead  Technology  (Co.) 

endforming  equipment. 

OH. 

H'lagnetic  tape  heads. 

[FR  Doc  98-12028  Filed  5-5-98;  8:45  am) 


BlLLIMG  CODE   4510-JO-IK 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02291] 

Crown  Pacific  Crescent  Creek  Logging 
Gilchrist,  OR;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (PL.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2,  Title  H. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  March  26,  1998  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Crescent  Creek  Logging,  located  in 
Gilchrist.  Oregon  (NAFTA-02291). 

The  Department  of  Labor  has 
determined  that  the  petitioner  is 
covered  by  an  existing  certification,  as 
amended  (NAFTA  02030B). 
Consequently,  further  investigation  in 
this  matter  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  D.C..  this  23rd  day 
of  April  1998. 
Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  98-12026  Filed  5-5-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 02266] 

Intercraft,  Mundelein,  iL;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-183) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  March  18,  1998  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Intercraft,  Mundelein.  Illinois 
(NAFTA-02089A). 

The  Department  of  Labor  has 
determined  that  the  petitioners  are 
covered  by  an  existing  certification,  as 
amended  (NAFTA-02089A). 
Consequently,  further  investigation  in 
this  matter  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  D.C..  this  24th  day 
of  April  1998 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  98-12025  Filed  5-5-98;  8:45  ami 
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DEPARTMENT  OF  ^ABOP 

Employment  ana  "rgining 
Administratior 

[N  A  FT  A -02"!  44] 

Powers  Holdings  tnicorporated  CurtIS 
Industries  Division  Milwaukee,  Wl; 
Amended  Certi^icatior^  Regarai-^g 
Eligibility  To  Apply  tor  NAFTA 
Transitional  Ad|ustment  Assistarict- 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  April  8. 1998, 
applicable  to  all  workers  of  Powers 
Holdings.  Incorporated  located  in 
Burlington.  Washington.  The  notice  was 
will  soon  be  published  in  the  Federal 
Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  on  review  show  that  there  are 
two  divisions  of  Powers  Holdings 
operating  at  the  Milwaukee  plant. 
Workers,  subject  of  the  petition 
investigation,  producing  terminal 
blocks,  along  with  some  production  of 
controls,  RFl  filters,  and  sockets  are 
affiliated  with  the  Curtis  Industries 
Division  of  the  subject  firm. 
Accordingly,  the  Department  is 
amending  the  adjustment  assistance 
certification  to  reflect  this  matter. 


'j'nn  } 


K, 


\v 


\'i>m  ■'  \n*: 


The  amended  notice  applicable  to 
NAFTA-02144  is  hereby  issued  as 
follows: 

All  Workers  of  Powers  Holdings. 
Incorporated.  Curtis  Industries  Division. 
Milwaukee.  Wisconsin,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  lanuary  15,  1997  through  April  8.  2000. 
ai»  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974 

Signed  at  Washington.  DC.  this  28th  day 
of  April,  1998 
Grant  D.  B«ai«, 

Acting  Director.  Office  Trade  of  Adjustment 
Assistance. 
IFR  Doc  98-12024  Filed  5-5-98;  8:45  am] 
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OEPAPTMrN' 


LABOR 


iSt':)nor' 


Employr'u'n!  Stdna-ir  Is  AJ 
Proposed  collection;  Comment 

action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  Its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  144  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  eight 
information  collections:  (1)  Regulations. 
29  CFR  Part  547.  Requirements  of  a 
Bona  Fide  Thrift  or  Savings  Plan:  (2) 
Regulations,  29  CFR  Part  549, 
Requirements  of  a  Bona  Fide  Profit- 
Sharing  Plan  or  Trust;  (3)  Regulations, 
29  CFR  Part  4,  Labor  Standards  For 
Federal  Service  Contracts;  (4)  OFCCP 
Complaint  Form  (CC— 4);  (5)  Employers 
First  Report  of  Injury  or  Occupational 
Illness  (LS-202),  Employer's 
Supplementary  Report  of  Accident  or 
Occupational  Illness  (LS-210).  and 
Physician's  Report  on  Impairment  of 
Vision  (LS-205);  (6)  Medical  Refund 
Travel  Request  (CM-957);  (7)  Request 
for  State  or  Federal  Worker's 
Compensation  Information  (CM-905); 
and  (8)  Application  for  Approval  of  a 
Representative's  Fee  in  a  Black  Lung 
Claim  Proceeding  Conducted  by  the 


U.S.  Department  of  Labor  (CM-972). 
Copies  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
July  8,  1998.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  tlie  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utiUty  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  niechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

addressees:  Contact  Ms.  Patricia  Forkel 
at  the  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Room  S— 
3201.  Washington,  DC.  20210. 
telephone  (202)  219-7601.  The  Fax 
number  is  (202)  219-6592.  (These  are 
not  toll-free  numbers.) 

SUPPtEMEVTAR"  :NFORMA''iON 


K<->.::i;.)'!..ns    .:<)  (   h  K  i'.irt  ')4  ' 
Kfijii.j<':;ifriti  ul  d  Buna  i" ide  iiiriit  or 
Sav  .li^s  (Man 

/.  Background 

Section  7(e)(3)(b)  of  the  Fair  Labor 
Standards  Act  pwrmits  the  exclusion 
from  an  employee's  regular  rate  of  pay 
for  payments  on  behalf  of  an  employee 
to  a  bona  fide  thrift  or  savings  plan. 
Regulations  require  that  information 
necessary  to  support  a  thrift  or  savings 
plan's  qualifications  as  a  bona  fide  plan, 
as  defined  in  the  Fair  Labor  Standards 
Act,  be  maintained  by  employers. 
Regulations,  29  CFR  Part  547  set  forth 
the  requirements  for  a  bona  fide  thrift  or 
savings  plan. 

//.  Current  Actions 

The  Department  of  Labor  is  seeking 
extension  of  approval  of  this 
recordkeeping  requirement  in  order  to 
enable  investigators  to  determine 
whether  or  not  a  given  thrift  or  savings 
plan  is  in  compliance  with  section 


7(e)(3)(b)  of  the  Fair  Labor  Standards 
Act.  A  prudent  employer  establishing  a 
thrift  or  savings  plan  would  set  forth  the 
plan  in  writing,  describing  eligibility 
requirements,  a  definite  formula  for 
saving,  and  the  amount  of  the 
employer's  contributions,  even  if  not 
required  to  do  so  by  the  regulations. 
Therefore,  this  requirement  imposes  no 
additional  recordkeeping  burden  on 
employers.  The  annual  recordkeeping 
burden  for  this  information  collection  is 
estimated  at  one  hour  as  a 
"placeholder"  only 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration 

Tide:  Regulations.  29  CFR  Part  547, 
Requirements  of  a  Bona  Fide  Thrift  or 
Savings  Plan 

OMB  Number:  1215-0119. 

Agency  Numbers:  None. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  State,  local  or  Tribal  Government; 
Not-for-pirofit  institutions. 

Total  Respondents:  2.072  million. 

Frequency:  Recordkeeping  only. 

Total  Responses:  2.072  million. 

Average  Time  Per  Response: 
Recordkeeping  only. 

Total  Burden  Hours  (recordkeeping): 
1. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Regulations.  29  CFR  Fart  549. 
Rf?quir»»mpnt.N  of  a  Bona  Kide  Profit- 
Sharing  Plan  or  Iru.st 

/.  Background 

Section  7(e)(3)(b)  of  the  Fair  Labor 
Standards  Act  permits  the  exclusion 
from  an  employee's  regular  rate  of  pay 
for  payments  on  behalf  of  an  employee 
to  a  bona  fide  profit-sharing  plan  or 
trust.  Regulations  require  that 
information  necessary  to  support  a 
profit-sharing  plan  or  trust's 
qualifications  as  a  bona  fide  plan  or 
trust,  as  defined  in  the  Fair  Labor 
Standards  Act,  be  maintained  by 
employers.  Regulations,  29  CFR  Part  549 
set  forth  the  requirements  for  a  bona 
fide  profit-sharing  plan  or  trust. 

n.  Current  Actions 

The  Department  of  Labor  is  seeking 
extension  of  approval  of  this 
recordkeeping  requirement  in  order  to 
enable  investigators  to  determine 
whether  or  not  a  given  profit-sharing 
plan  or  trust  is  in  compliance  with 
section  7(e)(3)(b)  of  the  Fair  Labor 
Sttmdards  Act.  A  prudent  employer 
establishing  a  profit-sharing  plan  or 
trust  would  set  forth  the  plan  in  writing, 
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outlining  a  definite  program  for 
distributing  to  the  employees  a  share  of 
the  company's  profits,  as  well  as  , 

describing  eligihilitv  requirements  for 
participation,  even  if  not  required  to  do 
SO  by  the  regulations.  Therefore,  this 
requirement  imposes  no  additional 
recordkeeping  burden  on  employers. 
The  annual  recordkeeping  burden  for 
this  information  colle<'tiDn  is  estimated 
at  one  hour  as  a  "placeholder"  only 

Type  of  Review  Extension 

y4gency.- Employment  .Standards 
.^dminist^ation 

Title  Regulations,  29  CFR  Part  549, 
Requirements  of  a  Bona  Fide  Profit- 
sharing  Plan  or  Trust. 

OMB  Number:  1215-0122. 

Agency  Number:  None 

Affected  Public  Business  or  other  for- 
profit.  .Not-for-profit  institutions:  State. 
Local,  or  Tribal  Government 

Total  Respondents  888,000 

Frequency  Recordkeeping  only. 

Total  Responses  888.000. 

Average  Time  per  Response: 
Recordkeeping  only 

Total  Burden  Hours  I  recordkeeping}: 
1. 

Total  Burden  Cost  (capital/startup):  0 


Total  Burden  Cost  (operating/ 

maintenance  I  0 

Regulations.  29  CFR  Part  4.  Labor 
Standards  for  Federal  Service  Contracts 

/.  Background 

The  Service  Contract  .^ct  (SCA) 
imposes  certain  recordkeeping  and 
incidental  reporting  requirements 
applicable  to  employers  performing  on 
service  contracts  with  the  Federal 
government.  The  basic  pavroll 
recordkeeping  requirements  contained 
in  this  regulation  (sections  4  6(g)(l)(i) 
through  I'lvl)  have  been  previously 
approved  under  OMB  number  1215- 
0017,  which  constitutes  the  basic 
recordkeeping  regulations  for  all  iav>'s 
administered  by  the  Wage  and  Hour 
Division,  and  the  remaining  SCA 
requirements  under  1215-0150.  This 
information  collection  contains  three 
additional  requirements  not  cleared 
under  either  of  the  above  information 
collections.  They  are:  a  vacation  benefit 
seniority  hst.  which  is  used  bv  the 
contractor  to  determine  vacatior:  f^^.n^e 
benefits  entitlements  earned  ana 
ai  crued  bv  service  employees  who  were 


employed  by  predecessor  contractors;  a 
conformance  record  report,  which  is 
used  by  Wage  and  Hour  to  determine 
the  appropriateness  of  the  conformance 
and  compliance  with  the  SCA  and  its 
regulations;  and  a  collective  bargaining 
agreement,  submitted  by  the  contracting 
agency  to  Wage  and  Hour  to  be  used  in 
the  issuance  of  wage  determinations  for 
successor  contracts  subject  to  section 
2(a)  and  4(c)  of  SCA. 

//.  Current  Actions 

The  Department  of  Labor  seeks 
extension  of  approval  of  this 
information  collection  in  order  to  carry 
out  the  provisions  of  the  Service 
Contract  Act. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Regulations,  29  CFR  Part  4. 
Labor  Standards  For  Federal  Service 
Contracts. 

Of^  Number:  1215-0150. 

Agency  Number:  None. 

Affected  Public:  Businesses  or  other 
for-profit;  Federal  government. 

Total  Respondents:  61.789. 

Frequency:  On  occasion. 


Requirement 


Vacation  Benefit  Senionty  List  

Gontofmance  Recora  

Collective  Bargaining  Agreements 


Respofxients 


50,066 

204 

2,530 


Average  time  per 
response 


1  hour  

'A  hour .... 
5  minutes 


Burden  hours 


59,055 
102 
211 


Total  Burden  Hours:  59.368. 

Total  Burden  Cost  (capital/startup):  0 

Total  Burden  Cosr  ^operating/ 

maintenance):  0 

OFCCP  Complaint  Form  (CC-*) 

/  Background 

The  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP) 
administers  three  equal  employment 
opportunity  programs:  Executive  Order 
11246.  as  amended:  Section  503  of  the 
RehabiUtation  Act  of  1973.  as  amended; 
and  38  U  S.C,  4212,  the  Vietnam  Era 
Veteran's'  Readjustment  Assistance  Act 
These  programs  require  affirmative 
action  by  Federal  contractors  and 
subcontractors  and  prohibit 
discrimination  on  the  basis  of  race, 
color,  sex,  religion,  national  origin, 
disability,  or  veteran  status  All  three 
programs  give  individuals  the  nght  to 
file  complaints  The  CC~4  Complaint 
Form  is  used  to  file  complaints  under 
all  three  programs.  The  form  is  used  as 
the  first  step  in  the  initiation  of  a 
complaint  investigation. 


n  Current  Actions 

The  Department  of  Labor  seeks  an 
extension  of  approval  of  this 
information  collection  in  order  to 
collect  information  necessary  to 
investigate  complaints  of 
discnmination. 

Type  of  Review  Extension 

Agency:  EmplovTnent  Standards 
Administration. 

Title:  OFCCP  Complaint  Form. 

OMB  Number:  1215-0131 

Agency  Number  CC-4 

Affected  Public  Individuals  or 
households 

Total  Respondents  1,150. 

Frequency:  On  occasion. 

Total  Responses   1  150 

Average  Time  per  Response:  1 ,28 

nours. 

Total  Burden  Hours   }  .4  72. 

Total  Burden  Cost  Icapital/startup):  0 

Total  Burden  Cost  loperating/ 
maintenance.!:  $402.50. 


F.mplover's  First  Report  of  Injun  or 
Occupational  Illness  (L.S  202: 
Employer's  Supplementarv  Repon  of 
,^cclde^t  or  Occupational  Illnesis  (LS 
210).  Physician  s  Report  on  Impairment 
of  Vision  ( LS-205  i 

/.  Background 

The  Longshore  and  Hartxjr  Workers' 
Compensation  Act  provides  benefits  to 
woricers  injured  in  maritime 
employment  on  the  navigable  waters  of 
the  United  States  or  in  an  adjoining  area 
customarily  used  by  an  employee  in 
loading,  unloading,  repairing  or 
building  a  vessel  The  LS-202, 
Employer  s  First  Report  of  Injury  or 
(Occupational  Illness,  is  used  by 
employers  to  report  injuries  that  have 
occurred  under  the  Longshore  Act  and 
its  related  statutes.  The  LS-210, 
Empioyer's  Supplementary  Report  of 
Accident  or  Occupational  Illness,  is 
used  to  report  additional  periods  of  lost 
time  from  work  The  LS-205. 
Physician  s  Report  on  Impairment  of 
Vision,  IS  a  medical  report  based  on  a 
comprehensive  examination  of  visual 
impairment. 


Z'iOQR 
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//.  Current  Actions 

The  Department  of  Labor  seeks  an 
extension  of  this  information  collection 
in  order  to  ensure  that  employers  are 
complying  with  the  reporting 
requirements  of  the  Act  and  to  ensure 
that  injured  claimants  receive  all 


compmnsation  benefits  to  which  they  are 
entitled. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Employer's  First  Report  of 
Injury  or  Occupational  Illness  (LS-202); 
Employer's  Supplementary  Report  of 
Accident  or  Occupational  Illness  (LS- 


210);  Physician's  Report  on  Impairment 
of  Vision  (LS-205). 

OMB  Number:  1215-0031. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  29.990. 

Frequency:  On  occasion. 


Fofm 


LS-202 
LS-206 
LS-210 


Respondents 


27.000 

90 

2.900 


Average  time  per 
response 


25  hour 
.75  hour 
.25  hour 


Burden  hours 


6,750 

68 

725 


Total  Burden  Hours:  7.543. 
Total  Burden  Cost  (capital/startup):  0. 
Total  Burden  Cost  (operating/ 
maintenance):  $\\.M6.05 

Medical  Refund  Travel  Request  (CM- 

957) 

/.  Background 

When  a  coal  miner  files  an 
application  for  black  lung  benefits 
under  the  Black  Lung  Benefits  Act.  the 
miner  is  scheduled  for  medical 
determination  testing.  The  Black  Lung 
Trust  fund  is  required  to  pay  for  this 
determination  testing  and  associated 
travel  costs.  The  CM-957  is  used  by  the 
miner  to  record  travel  expenses  incurred 
while  traveling  to  and  from  the  testing 
facility. 

n.  Current  Actions 

The  Department  of  Labor  seeks  an 
extension  of  this  information  collection 
in  order  to  identify  and  reimburse 
miners  for  out-of-pocket  medical  travel 
expenses  associated  with  black  lung 
related  medical  testing. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Medical  Travel  Refund  Request. 

OMB  Number:  1215-0054. 

Agency  Number:  CM-957. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions. 

Total  Respondents:  8.700. 

Frequency:  On  occasion. 

Total  Responses:  8.700. 

Average  Time  per  Response:  10 
minutes. 

Total  Burden  Hours  1.450. 

Total  Burden  Cost  Icapital/startupl:  0. 

Total  Burden  Cost  (operating/ 
maintenance!:  $3,045 

Request  for  State  or  Federal  Workers' 
Compensation  Information  (CM-905) 

/.  Background 

The  Federal  Mine  Safety  and  Health 
Act  of  1977.  as  amended.  30  U.S.C. 


922(b)  and  20  CFR  725.535.  direct  that 
DOL  Black  Lung  benefit  payments  to  a 
beneficiary  for  any  month  be  reduced  by 
any  other  payments  of  state  or  federal 
benefits  for  workers  compensation  due 
to  black  lung  disease.  This  form  collects 
information  regarding  the  status  of  any 
state  or  Federal  workers'  compensation 
claim,  including  dates  of  payments, 
weekly  or  lump  sum  amounts  paid,  and 
other  fees  or  expenses  paid  out  of  this 
award,  such  as  attorney  fees  and  related 
expenses  associated  with  black  lung 
disease. 

//.  Current  Actions 

The  Department  of  Labor  seeks  an 
extension  of  this  information  collection 
in  order  that  state  or  Federal  workers' 
compensation  programs  may  notify 
DCMWC  that  a  claimant  is  receiving 
benefits  that  must  be  offset,  of  any  rate 
changes,  or  of  cessation  of 
compensation  benefits. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  for  State  or  Federal 
Workers'  Compensation  Information. 

OMB  Number:  1215-0060. 

Agency  Number:  CM-905. 

Affected  Public:  Federal  Government; 
State.  Local  or  Tribal  Government. 

Total  Respondents:  3.986. 

Frequency:  On  occasion. 

Tofay  Responses:  3.986. 

Average  Time  per  Response:  15 
minutes. 

Total  Burden  Hours:  996. 

Totay  Burden  Cost:  (capital/startupl: 
0. 

Total  Burden  Cost:  (operating/ 
maintenanre  $12  1^7  16 

Application  till    \i>p(ii\ai  ,j!  ,i 
Reprt~.i'(', ' ,i!  I  \  1'  s  f  CI'  in  ,1  H  i.ii  k  I  lint; 
Claim  V:ni  itii'.iu:  i  'uuiut.ltnl  U\  the  L. 
S.  Depa:   :tu Ml-     t  !  ,* (h .r  (CM-972) 

/.  Background 

Individuals  filing  for  benefits  under 
the  Black  Lung  Benefits  Act  may  elect. 


to  be  represented  or  assisted  by  an 
attorney  or  other  representative.  The  fee 
charged  by  the  representative  must  be 
approved  for  payment  by  the  Division  of 
Coal  Mine  Worker's  Compensation. 
Regulation  20  CFR  725.365-6 
establishes  certain  information  and 
documentation  criteria  which  must  be 
submitted  in  order  for  the  Program  to 
evaluate  the  fee  request.  This  form 
provides  a  standardized  format  for 
submission  of  the  information  required 
by  the  regulation. 

//.  Current  Actions 

The  Department  of  Labor  seeks  an 
extension  of  this  information  collection 
in  order  to  carry  out  its  responsibility  to 
evaluate  and  approve  a  fee  for  services 
rendered. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  for  .^pp^oval  of  a 
Representative's  Fee  in  Black  Lung 
Claim  Proceeding  Conducted  by  the  U. 
S.  Department  of  Labor. 

OMB  Number:  1215-0171. 

Agency  Number:  CM-972. 

Affected  Public:  Businesses  or  odier 
for-profit. 

Total  Respondents:  1.000. 
Frequency:  As  needed. 
Total  Responses:  1.000. 
Average  Time  per  Response:  42 
minutes. 

Total  Burden  Hours:  700. 

7o(a/  Burden  Cost:  (capital/startup): 
0. 

Total  Burden  Cost:  (operating/ 
maintenance:  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 
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Dated:  April  30,  1998. 
Cecily  A.  Raybum, 

Director,  Division  of  Financial  Management, 

Office  of  Management.  Administration  and 

Planning,  Employment  Standards 

A  dm inistration. 

IFR  Doc.  98-12015  Filed  5-5-98;  8:45  am) 

BHJJNQ  COOE  46ia-27-P 


DEPARTMENT  OF  LABOR 

Veterans'  Employment  and  Training 
Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Eligibility  Data 
Form:  Uniformed  Services 
Employment  and  Reemployment 
Rights  Act  (USERRA) 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 

part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden. 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  .^ct  of  1995 
iPR.^95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed  Currently  the 
Veterans'  Employment  and  Training 
Service  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  EUgibilitv  Data  Form,  I'SERR.^  38 
U.S.C,  Chapter  43  The  Department  of 
Labor  is  particularly  interested  in 
comments  which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  ol  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility, 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility;  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques. 
DATES:  Written  comment  must  be 
submitted  by  )une  5,  1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  Hary  Puente-Duany, 
Director.  Office  of  Agency  Management 
and  Budget.  Veterans'  Employment  and 
Training  Service.  US,  Department  of 
Labor,  Room  S-1310A.  200  Constitution 
Ave.  NW,  Washington,  D.C.  20210, 
telephone:  (202)  219-6350.  Written 
comments  limited  to  10  pages  or  fewer 
may  also  be  transmitted  bv  facsimile  to 
(202)219-7341 

FOR  FURTHER  INFORMATION  CONTACT; 
Robert  Wii.son,  Chief.  Compliance 
Programs,  Veterans  Employment  and 
Training  Service.  U.S.  Department  of 
Labor  Room  S-1316,  200  Constitution 
Ave  ,  NW,  Washington,  D.C.  20210, 
telephone  (202)  219-8611.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  of 
telephoning  Robert  Wilson  at  (202)  219- 
H611. 
SUPPLEMENTARY  INFORMATtONr 

I  Background 

The  purposes  of  the  Uniformed 
Services  Employment  and 
Reemployment  Rights  .^ct  and  this 
information  collection  requirement 
include:  protect  and  facilitate  the 
employment  and  prompt  reemployTnent 
of  members  of  the  uniformed  services 
(to  include  National  Guard  and 
Reserves):  to  minimize  disruption  to  the 
lives  of  persons  who  perform  service  in 
the  uniformed  servit:es  and  their 
civilian  emipioyers,  and  to  encourage 
individuals  to  participate  in  non-career 
uniformed  service.  Also,  to  prohibit 
discrimination  in  employment  and  acts 
of  reprisal  against  persons  because  of 
their  obligation  in  the  uniformed 
services,  prior  services,  filing  a  USERR-A 
claim,  seeking  assistance  concerning  an 
alleged  violation,  testifying  in  a 
proceeding,  or  otherwise  participating 
in  an  investigation. 

n.  Current  Actions 

This  notice  request  an  extension  of 
the  current  Office  of  Management  and 
Budget  approval  of  the  paperwork 
requirements  in  the  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act,  Extension  is  necessary  to  fulfill  the 
statutory  requirements  for  this  program. 

Type  of  Review:  Extension. 

Agency:  Veterans'  Employment  and 
Training  Service. 

Title:  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act. 


OMB  Number:  1293-0002. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  4,215. 

Frequency:  On  occasion. 

Total  Responses:  4,215. 

Average  Time  per  Response:  0.30 
hour. 

Estimated  Total  Burden  Hours:  632. 

Total  Annualized  capital/startup 
costs:  0. 

Total  initial  annual  costs:  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  The 
comments  will  become  a  matter  of 
public  record. 

Dated:  April  30,  1998. 
Hary  Puente-Duany, 

Director.  Office  of  Agency  Management  and 

Budget. 

tFR  Dor  98-12016  Filed  5-5-98;  8:45  ami 

Bi.lJ»*G  code  4610-7V-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATtOS 

[Notice  98-06 -I ; 

NASA  Advisory  Counc!'  rNAC]   Space 
Science  Advisory  Com.'^inee  (SScAC), 
Solar  System  Exploration 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACDON:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Solar  System 
Exploration  Subcommittee. 
DATES:  Thursday,  June  18,  1998.  8:30 
a.m.  to  5:00  p.m.;  and  Friday  June  19. 
1998.  8:30  a.m.  5:00  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  MIC  5A,  Room 
5H46  300  E  Street,  Washington.  DC 
20546. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Pilcher,  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington   DC  2054^  (2021  358-2470. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
— Convene  goals  of  meeting 
— Personnel,  budget,  and  programs 
— Mission  and  technology  programs 
— Outer  Solar  System/Solar  Probe 


2^nqH 
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— Strategic  planning  process 

— CONTOUR  and  Genesis  mission 

summaries 
— Mars  Program  review 
— New  Millennium  program  update. 

plans 
— DS— 4/Champollion  mission  overview 
—Campaign  strategy  working  group. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  April  30.  IMS 
MattlMw  M.  Crouch. 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Admmistration. 
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NA^i(>NA     ARCH!V?S  AND  RECORDS 
ADMINIS'M  A  •  ■(  'N 

EiectruriK.   Rw    >f'is  Work  Group; 

Notice  of  Me«^!>n.; 

agency:  National  Archives  and  Records 
Admmistration  (NARA). 

ACTION:  Notice  of  meeting. 

summary:  NARA  will  hold  a  public 
meeting  of  the  Electronic  Records  Work 
Group  on  May  18,  1998.  to  present  an 
update  of  the  Work  Croup's  progress  in 
developing  recommendations  for 
replacing  NARAs  General  Records 
Schedule  (GRS)  20  for  Electronic 
Records,  and  to  obtain  public  comments 
and  questions.  Additional  information 
about  the  Electronic  Records  Work 
Group  is  available  on  NARAs  GRS  20 
Internet  Web  page  at  <http:// 
www  nara.gov/records/gTs20/>. 

DATES:  The  meeting  will  be  held  on  May 
1ft,  U)q8,  from  9  a.m.  to  noon. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Theater  at  the  National  Archives 
Building,  7th  Street  and  Pennsylvania 
Avenue.  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  Haralampus  at  301-71,3-^677. 
extension  266.  NARA  requests  that  you 
call  Ms.  Naralampus  to  reserve  a  seat  at 
the  presentation.  When  you  call,  please 
leave  your  name  and  phone  number  so 
that  a  package  of  background  materials 
can  be  made  available  to  you  pnor  to 
the  presentation. 

Dated.  May  1.  1998 
Lewis  |,  Bellardo, 

Deputy  Archivist  of  the  United  States. 
|FK  D(>c  98-12003  Filed  S-S-98:  8:45  ami 
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NATIONAL  SKILL  STANDARDS 
BOARD 

Notice    if  Open  Meeting 

agency:  National  Skill  Standards  Board 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  National  Skill  Standards 
Act,  Title  V.  Pub.  L.  103-227.  The  27- 
member  National  Skill  Standards  Board 
will  serve  as  a  catalyst  and  be 
responsible  for  the  development  and 
implementation  of  a  national  system  of 
voluntary  skill  standards  and 
certification  through  voluntary 
partnerships  which  have  the  full  and 
balanced  participation  of  business, 
industry,  labor,  education  and  other  key 
groups 

TIME  A  PtACE:  The  meeting  will  be  held 
from  8:30  a.m.  to  approximately  1:30 
p.m.  on  Friday,  May  29.  1998  in  Salons 
I  and  II  of  the  Ritz-Carhon*  Pentagon 
City  located  at  1250  South  Hayes  Street. 
ArlinRton,  VA  22202. 

agenda:  The  agenda  for  the  Board 
Meeting  will  include:  an  update  on  the 
Board's  Strategic  Plan,  updates  from  the 
Board's  committees;  and  presentations 
from  Voluntary  Partnership  for 
Manufacturing.  Installation  and  Repair 
and  the  Convening  Groups  representing 
the  following  industries:  Business  * 
Administrative  Services.  Construction; 
Education  and  Training;  Finance  k 
Training;  Restaurants.  Lodging. 
Hospitality  *  Tourism,  and  Amusement 
ft  Recreation;  Retail  Trade,  Wholesale 
Trade.  Real  Estate  ft  Personal  Services; 
and  Telecommunications.  Computers. 
Arts  A  Entertainment,  and  Information. 

PUeuC  PARTKaPATlON:  The  meeting,  from 
830  a.m.  to  1:30  p.m.,  is  open  to  the 
public.  Seating  is  limited  and  will  be 
available  on  a  First -come  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Individuals  with  disabilities 
should  contact  Pat  Warfield  at  (202) 
254-«628  extension  24.  if  special 
accommodations  are  needed 

FOR  FURTHER  INFORMATK3N  CONTACT: 

Tracy  Marshall.  Manager  of  Program 
Operations  at  (202)  254-8628  extension 
13. 

Signed  at  Washington.  DC.  this  29th  day  of 
April,  1998 
EdieWest. 

Executive  Director.  National  Skill  Standards 

Board 

|FR  Doc.  98-12018  Filed  S-5-98;  8;45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
(.1)1!. mission  (NRC) 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
bubinittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  35  32  and  35.33 
"Quality  Management  Program  and 
Misadministrati  ons  ' 

2.  Current  OMB  approval  number: 
3150-0171. 

3.  How  oflen  the  collection  is 
required: 

For  quality  mana(?emenf  program 
(QMP): 

Reporting:  New  applicants  for 
medical  use  licenses,  who  plan  to  use 
byproduct  material  in  limited  diagnostic 
and  therapy  quantities  under  Part  35. 
must  develop  a  written  QMP  and  submit 
a  copy  of  it  to  NRC  When  a  new 
modality  involving  therapeutic 
quantities  of  byproduct  material  is 
added  to  an  existing  license,  current 
licensees  must  submit  QMP 
modifications. 

This  ICR  burden  estimate  is  inflated 
by  the  one-time  cost  for  the 
development  and  submission  of  QMPs 
for  approximately  2000  Agreement 
States  licensees  in  ten  Agreement  States 
who  have  not  adopted  the  rule  and  are 
not  required  to 

Recordkeeping:  Records  of  written 
directives,  administered  dose  or  dosage, 
annual  review,  and  recordable  events 
for  3  years. 

For  Misadministrations: 

Reporting:  Whenever  a 
misadministration  occurs. 

Recordkeeping:  Records  of 
misadministrations  for  5  years. 

4.  Who  is  required  or  asked  to  report: 
NRC  Part  35  licensees  who  use 
byproduct  material  in  limited  diagnostic 
and  therapeutic  ranges  and  similar  type 
of  licensees  regulated  by  Agreement 
States. 

5.  An  estimate  of  the  number  of 
respondents:  5276  (for  both  reporting 
and  recordkeeping) 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
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request:  34,743  hours  for  applicable 
licensees  (Reporting:  24,400  hr'vr  and 
Recordkeeping:  10,343  hrs/vr) 

7.  Abstract   In  the  mediral  use  of 
byproduct  material,  there  have  been 
instances  where  byproduct  material  was 
not  administered  as  intended  or  was 
administered  to  a  wrong  individual. 
which  resulted  m  unnec;essarv 
exposures  or  inadequate  diagnostic  or 
therapeutic  proc;edures.  The  most 
frequent  causes  of  these  incidents  were: 
insufficient  supervision,  deficient 
procedures,  failure  to  follow 
procedures,  and  inattention  to  detail.  In 
an  effort  to  reduce  the  frequency  of  such 
events,  the  NRC  requires  licensees  to 
implement  a  quality  management 
program  (§  35.32)  to  provide  high 
confidence  that  byproduct  material  or 
radiation  from  h\'product  material  will 
be  administered  as  directed  by  an 
authorized  user  physician 

Collection  of  this  information  enables 
the  NRC  to  ascertain  whether 
misadministrations  are  investigated  by 
the  licensee  and  that  corrective  action  is 
taken.  Additionally.  .N'RC  has  a 
responsibility  to  inform  the  medical 
communitv  of  generic  issues  identified 
in  the  NRC  revievv  of 
misadministrations. 

The  NRC  is  currentlv  revising  10  CFR 
Part  35.  including  10  CFR  35.32  and  33 
NRC  sought  early  input  and  will 
continue  to  .seek  input  on  the 
rulemaking  through  Federal  Register 
notices,  open  meetings,  public 
workshops,  and  by  putting  documents 
on  the  internet.  The  proposed  rule  will 
be  published  for  comment  for  75  days, 
and  NRC  plans  to  hold  three  public 
meetings  during  the  formal  comment 
period  to  facilitate  public  comment. 

Submit,  by  July  6,  1998,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  net,essarv  for  the  NRC  to 
properly  perform  its  functions.'  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  wav  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.*' 

4.  How  can  the  burden  of  the 
information  collection  be  minimized. 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology' 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Dcx  ument  Room, 
2120  L  Street.  NW  (lower  level), 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http.  -' 
www.nrc.gov)  under  the  f-edWorla 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 


the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001,  or  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  April  1998. 

For  the  Nuclear  Regulatory  Commission, 
Br«nda  jo  Shelton, 

.\nc  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc  98-  n  981  Filed  5-5-98;  8:45  am) 

BILUNQ  COOE  7Ufr-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-409] 

Dairyland  Power  Cooperative  La 
Crosse  Boiling  Water  Reactor;  Notice 
of  Receipt  of  the  La  Crosse  Post- 
Shutdown  Decommissioning  Activities 
Report  and  Public  Meeting 

The  NRC  is  in  receipt  of  the  La  Crosse 

Boiling  Water  Reactor  (LACBWR)  Post- 
Shutdown  Dec:ommissioning  Activities 
Report  (FSDAR).  as  previously 
submitted  by  Dair\'land  Power 
Cooperative  (ihe  licensee)  as  the 
"LACBWR  Decommissioning  Plan." 
Therefore,  in  order  to  inform  the  public 
ot  the  NRC's  regulations  regarding 
decommissioning  and  licensee's  plans 
to  decommission  the  LACBWR  facility, 
the  NRC  staff  will  conduct  a  public 
meeting  at  the  Viroqua  High  School, 
Middle  School  Complex — Large  Lecture 
Hall,  100  BlacUiawk,  Viroqua,  WI 
64665.  on  May  13,  1998.  The  doors  will 
open  at  630  p.m.  with  the  public 
meeting  starting  at  7:00  p.m.  Mr. 
Geoffrey  Banta.  Sheriff,  Vernon  County, 
will  chair  the  meeting.  The  meeting 
agenda  includes  a  presentation  by  the 
NRC  staff  on  the  decommissioning 
regulatory  process  and  the  conduct  of 
NRC  inspections  and  a  presentation  by 
a  Dairyland  Power  representative  on  the 
licensee's  plans  for  the 
decommissioning  of  the  LACBWR 
facility.  Following  the  presentations, 
there  will  be  an  opportunity  for 
members  of  the  public  to  make 
comments  or  ask  questions  to  the  NRC 
staff  and/or  Dairvland  Power 
representatives  This  public  meeting 
will  be  transcribed. 

On  April  30,  1987.  L\CB\VR 
permanently  ceased  reactor  power 
operations  and  on  lune  11.  1987,  all 


nuclear  fuel  was  removed  from  the 
reactor  vessel  and  placed  in  the  Fuel 
Element  Storage  Well  (FESW  or  spent 
fuel  pool).  Then,  on  December  21.  1987, 
the  licensee  submitted  their 
Decommissioning  Plan.  Preliminary 
DECON  Plan,  and  Supplement  to  the 
Environmental  Report  for  the  Post- 
Operating  License  Stage — SAFSTOR 
(Accession  No.  8801150072.  Microfiche 
No.  44034-1643).  Within  this  submittal, 
the  licensee  described  their  plans  to 
maintain  the  LACBWR  facihty  in  long- 
term  storage  until  March  29.  2031,  when 
license  termination  activities  would 
commence.  Dairyland  Power  then 
submitted  an  application  for 
amendment  of  their  Provisional  License 
DPR-45  (Accession  No.  8803020068. 
Microfiche  No.  44547-332)  on  February 
22,  1988,  to  reflect  the  permanently 
shutdown  and  defueled  status  of  the 
LACBWR  facility.  The  NRC  staff 
published  a  "Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  "  in  the  Federal 
Register  on  April  8,  1988  (53  FT^  11718) 
and  on  August  7,  1991.  the  "Order  to 
Authorize  Decommissioning  and 
.\mendment  No.  66  to  Possession  Only 
License  No.  45  for  La  Crosse  Boiling 
Water  Reactor."  was  issued  approving 
the  LACBWR  Decommissioning  Plan. 
No  request  for  hearing  or  petition  to 
intervene  was  filed  following  notice  of 
the  proposed  action. 

Notwithstanding  NRC  approval  of  the 
LACBWR  Decommissioning  Plan,  Parts 
2,  50,  and  51  of  Title  10  to  the  Code  of 
Federal  Regulations  (10  CFR  parts  2,  50, 
and  51)  were  amended  (61  FR  39278, 
dated  July  29,  1996)  changing  some  of 
the  regulations  governing  the 
decommissioning  of  nuclear  power 
facilities.  The  revised  regulations  (10 
CFR  50.82)  stated,  in  part,  that  for 
power  reactor  licensees  who,  before  the 
effective  date  of  the  amended  rule 
(August  28,  1996)  possess  an  approved 
deconmiissioning  plan  (such  as 
LACBWR),  the  plan  is  considered  to  be 
a  Post-ShutdowTi  Decommissioning 
Activities  Report  (PSDAR)  in 
accordance  with  10  CFR  50,82(a)(4)(i). 
Additionally,  the  NRC  staff  shall  notice 
receipt  of  the  PSDAR.  make  this  report 
available  for  public  comment,  and  shall 
conduct  a  public  meeting  in  the  vicinity 
of  the  licensee's  facility  (10  CFR 
50.82(a)(4)(ii)).  The  NRC  staff  notes  that 
Dairyland  Power  continues  to  maintain 
the  LACBWR  facility  in  long-term 
storage  and  that  the  licensee  has  not 
made  significant  changes  to  their 
decommissioning  plans. 

Copies  of  the  PSDAR.  as  revised  by 
the  licensee,  are  available  to  the  public 
from  the  NRC  Public  Document  Room, 
Gelman  Building,  2120  L  Street  NW. 
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Wnshinj?ton,  DC  20037.  telephone 
number  at  (202)  634-3273  or  (800)  397- 
4209.  For  more  information,  contact  Mr. 
Paul  VV  Harris.  Project  Manager.  Non- 
Power  Rf  •  '  "1  .ning 
Prolet^t  Or  actor 
Program  Management,  Utfice  of  Nuclear 
Reactor  Regulation.  Washington.  DC 
20555-0001,  twliiphone  number  at  (301) 
415-1169. 

Dnind  a(  R(K:kvllle.  Maryland,  this  29th  day 
of  April  19^8 

For  th«  Nuclear  Regulatory  Ck)fnniission. 

Marvin  M.  Maadoiica. 

lAI  Director.  Son-Power  Reactors  and 
Decommissioninff  Protect  Dtmtomtt'. 
Division  of  Reactor  Progmm  Management. 
Office  of  Nuclear  Reactor  Regulation 
(FR  Doc  9«-n979  Filed  S-5-98.  8.45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No  40-M8] 

UMETCO  Minerals  Corporation 

AOENCY:  Nuclear  Regulatory 
Commission. 

action:  Final  finding  of  no  significant 
impact;  notice  of  opportunity  for 
hearing. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
NRC  Source  Material  License  SUA-648 
to  authorize  the  licensee.  Umetco 
Minerals  Corporation  (Umetco).  to 
reclaim  the  commercial  heap  leach  area, 
located  in  Natrona  County.  Wyoming, 
according  to  the  1996  Rei:lamation  Plan, 
as  amended  This  license  currently 
authorizes  Umetco  to  receive,  acquire, 
poMOSS.  and  transfer  uranium  at  the 
Umetco  East  Cas  Hills  site,  which  is 
located  approximately  50  miles  (80 
kilometers)  southeast  of  the  town  of 
Riverton.  Wyoming.  An  Environmental 
Assessment  (EA)  was  performed  by  the 
NRC  staff  in  support  of  its  review  of 
Umetco's  license  amendment  request,  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 

ro«  FUfTTMER  INF0«MAT10N  CONTACT:  Ms. 
Elaine  Brummett,  Uranium  Recovery 
Branch,  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Mail  Stop  T7-J9, 
Washington.  DC.  20535,  Telephone 
301/415-6606 


SUPPLEMENfTABV  INFORMATION: 
Background 

The  Umetco  Mineral  Corporation 
(Umetco)  site  is  licensed  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
under  Materials  License  SUA-648  to 
possess  byproduct  material  in  the  form 
of  uranium  waste  tailings  as  well  as 
other  radioactive  wastes  generated  by 
past  milling  operations.  The  mill  has 
been  dismantled  and  current  site 
activities  include  completion  of 
reclamation  of  three  disposal  areas  and 
continuation  of  the  ground  water 
corrective  action  program. 

The  commercial  heap  leach 
operations  began  in  March  1980.  The 
operations  were  extended  in  November 
1982  as  permitted  by  Amendment  No. 
17  of  the  license  and  operated  until 
December  1984.  Operations  were 
restarted  in  May  1987  and  finally  shut 
down  in  January  1988.  In  1992.  to 
control  radon  emission,  windblown 
tailings,  and  water  infiltration,  Umetco 
placed  2  feet  (61  cm)  of  cover  on  the 
Heap  Leach  Disposal  Area,  based  on 
their  1991  proposed  cover  design. 

Umetco  submitted  reclamation  plans 
or  modifications  to  the  plan  for  the 
Heap  Leach  Area  in  1991.  1994.  and 
1996.  The  1996  plan  also  included 
reclamation  of  Evaporation  Pond  No.  2, 
next  to  the  heap  leach,  by  extension  of 
the  Heap  Leach  Area  cover.  However, 
the  data  available  to  date  related  to  the 
evaporation  pond  reclamation  was 
determined  to  be  insufficient  to  support 
a  final  design,  and  thus,  the  propo.sed 
design  for  the  pond  was  approved  only 
as  a  preliminary  design.  The  pond 
reclamation  will  be  addressed  in  a 
separate  amendment,  but  is  included  in 
the  area  addressed  by  the  EA  for  this 
licensing  action.  The  staff  also 
determined  that  additional  clarification 
and  modifications  were  required  for  the 
Heap  Leach  Area  design,  and  these 
concerns  were  not  completely  addressed 
until  February  1998.  The  design 
includes  the  earthen  cover  for  the  heap 
leach  area,  construction  testing  and 
inspection,  stability,  erosion  protection, 
site  drainage,  and  quality  control 
procedures. 

Sununarv  of  the  EnvironrTH-n'.il 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  reclamation  plan  for  the  Heap 
Leach  Area,  in  accordance  with  10  CFR 
Part  51.  Licensing  and  Regulatory  Policy 
Procedures  for  Environmental 
Protection.  The  license  amendment 
would  authorize  Umetco  to  stabilize  and 
cover  the  Heap  Leach  Area  as  proposed. 
In  conducting  its  appraisal,  the  NRC 


staff  considered  the  following 
information:  (1)  Umetco's  1996  license 
amendment  request,  as  amended;  (2) 
previous  environmental  evaluations  of 
the  facility;  (3)  data  contained  in 
required  semiannual  environmental 
monitoring  reports;  (4)  existing  license 
conditions;  (5)  results  of  NRC  staff  site 
visits  and  inspections  of  the  Umetco 
facility:  and  (6)  consultations  with  the 
U.S.  Fish  and  Wildlife  Service,  the  U.S. 
Bureau  of  Land  Management,  and  the 
Wyoming  State  Historic  Preservation 
Officer.  The  technical  aspects  of  the 
reclamation  plan  are  discussed 
separately  in  a  Technical  Evaluation 
Report  (TER)  that  will  accompany  the 
final  agency  licensing  action. 

The  results  of  the  staffs  appraisal  are 
documented  in  an  EA  placed  in  the 
docket  file.  Based  on  its  review,  the 
NRC  staff  has  concluded  that  there  are 
no  significant  environmental  impacts 
associated  with  the  proposed  action. 

Com  lusiiins 

The  NRC  staff  has  examined  actual 
and  potential  impacts  associated  with 
the  reclamation  of  the  Heap  Leach  Area, 
and  has  determined  that  the  requested 
amendment  of  Source  Material  License 
SUA-648,  authorizing  implementation 
of  the  reclamation  plan,  will:  (1)  Be 
consistent  with  requirements  of  10  CFR 
Part  40,  Appendix  A;  (2)  not  be  inimical 
to  the  public  health  and  safety:  and  (3) 
not  have  long-term  detrimental  impacts 
on  the  environment.  The  following 
statements  summarize  the  conclusions 
resulting  from  the  staffs  environmental 
assessment,  and  support  the  FONSI: 

1.  An  acceptable  environmental  and 
effluent  monitoring  program  is  in  place 
to  monitor  effluent  releases  and  to 
detect  if  applicable  regulatory  limits  are 
exceeded.  Radiological  effluents  from 
facility  operations  have  been  and  are 
expected  to  remain  below  the  regulatory 
limits; 

2.  Present  and  potential  health  risks  to 
the  public  and  risks  of  environmental 
damage  from  the  proposed  reclamation 
were  assessed.  Given  the  remote 
location,  limited  activities  requested, 
small  area  of  impact,  and  past  activities 
on  the  site,  the  staff  determined  that  the 
risk  factors  for  health  and 
environmental  hazards  are  insignificant. 

Because  the  staff  has  determined  that 
there  will  be  no  significant  impacts 
associated  with  approval  of  the  license 
amendment,  there  can  be  no 
disproportionally  high  and  adverse 
effects  or  impacts  on  minority  and  low- 
income  populations.  Consequently, 
further  evaluation  of  Environmental 
Justice  concerns,  as  outlined  in 
Executive  Order  12898  and  NRC's  Office 
of  Nuclear  Material  Safety  and 
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Safeguards  Policy  and  Procedures  Letter 
1-50.  Revision  1.  is  not  warranted. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Source  Material  License  SUA-648,  few 
reclamation  of  the  Heap  Leach  Area,  as 
requested  by  Umetco.  Therefore,  the 
principal  alternatives  available  to  NRC 
are  to: 

1.  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Amend  the  license  with  such 
additional  conditions  as  are  considered 
necessary  or  appropriate  to  protect 
public  health  and  safety  and  the 
environment;  or 

3.  Deny  the  amendment  request. 
Based  on  its  review,  the  NRC  staff  has 

concluded  that  the  enyironmenta! 
impacts  associated  with  the  proposed 
action  do  not  warrant  either  the  limiting 
of  Umetco's  future  operations  or  the 
denial  of  the  licen.se  amendment 
Additionally,  in  the  TER  prepared  for 
this  action,  the  staff  has  reviewed  the 
licensee's  proposed  action  with  respect 
to  the  criteria  for  reclamation,  specified 
in  10  CFR  Part  40.  Appendix  A.  and  has 
no  basis  for  denial  of  the  proposed 
action.  Therefore,  the  staff  considers 
that  Alternative  1  is  the  appropriate 
alternative  for  selection. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an  EA  for 
the  proposed  renewal  of  NRC  Sourr:e 
Material  License  SUA-648  On  the  basis 
of  this  assessment,  the  .NRC  staff  has 
concluded  that  the  environmental 
impacts  that  may  result  from  the 
proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  EA  and  other  documents  related 
to  this  proposed  action  are  available  for 
public:  inspection  and  copying  at  the 
NRC  Public  Doc;ument  Room,  m  the 
Gelman  Building.  2120  L  Street  N.W„ 
VVashinRlon.  DC  20555. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operators  Licensing 
Proceedings,"  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders  in 
10  CFR  Part  2  (54  FR  8269)  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing.  In 
accordance  with  §  2.1205(c).  a  request 
for  a  hearing  must  be  filed  withm  thirty 
(30)  days  from  the  date  of  publication  of 


this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary  either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852: or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Rulemakings  and 
Adjudications  Staff. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant,  Umetco  Mineral 
Corporation,  P.O.  1029,  Grand  Junction, 
CO  81502; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20852,  or 

(3)  By  mail  addressed  to  the  Executive 
Director  for  Operations,  U.S.  Nuclear 
Regulaton  Commission,  Washington, 

DC  20555' 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

( 1 )  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g): 

(3)  The  requestor's  areas  of  concern 
about  the  hcensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission  s  "Informal  Hearing 
Procedures  for  .^.dedications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  Part  2,  Subpart 
L. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  April  1998. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  J.  Holonich. 

Chief.  L'mnnjm  Recovery  Branch,  Division 
of  W'aite  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc  9&-11980  Filed  5-5-98;  8:45  am) 
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NUCLEAR  REGULATORv 
COMMISSION 

Biweekly  Notice.  Applications  and 
Amendments  tc  Facility  Operating 
Licenses  Involving  Nc  Significant 
HazarOs  ConsiOerations 

1.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Pub.  L.  97-415  revised  section  189  of 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  10 
through  April  24,  1998.  The  last 
biweekly  notice  was  published  on  April 
22,  1998  (63  FR  19964). 

Notice  of  t  onsideration  of  Issuance  of 
Amendment.*,  in  Ka(  ilitv  Operating 
Licenses.  Proposed  No  Sienifu  ant 
Hazard,<<  (  imsideration  Dt-ter^TiiF.ation, 
and  lipportunit)  lor  a  Hedniii. 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  faciUty  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  showm  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
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However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
•xpects  that  the  need  to  take  this  action 
will  o<xur  very  infrequently 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administration  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  2055S- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Regicter  notice  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland  from  7:30 
a.m.  to  4:15  p  m.  Federal  workdays. 
Copies  of  written  comments  received 
may  bo  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW  .  Washington.  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  5.  1998.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
tiled  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW  . 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  tne  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 


petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party, 


Those  permitted  to  inter\ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
signifltant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efTective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555^01,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 
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Carolina  Power  &■  Light  Company,  et  al., 
Docket  Nos  50-325  and  50-324. 
Brunswick  Siearn  Elfctnc  Plant,  UnJts  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  n-quest- 
November  1.  1996.  as  supplemented  by 
letters  dated  October  13.  1997,  Februarv 
26.  1998,  and  March  13.  1998. 

Description  of  amendment  request: 
Associated  with  a  Carolina  Power  & 
Light  Company  (the  licensee) 
application  to  convert  from  the  Current 
Technical  Specifications  (CTSj  for  the 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  to  Improved  Tet;hnical 
Specifications  (ITS),  as  contained  in 
Revision  1  of  NUREG~143.T.  "Standard 
Technical  Specification  General  Electric 
Plants.  BWR/4,"  the  licensee  proposed 
removing  a  restriction  on  a  surveillance 
test  described  below 

CTS  4  8. 1.1. lb  requires  that  the 
offsite  electrical  power  circuits  be 
demonstrated  OPERABLE,  at  least  once 
per  18  months  during  shut  down,  by 
manually  transferring  the  unit  power 
supply  from  the  normal  circuit  to  the 
alternate  circuit.  As  proposed.  ITS  SR 
3  8  1. 8  b  will  not  contain  the  restriction 
to  perform  the  Surveillance  "during 
shutdown."  Currently,  this  test  is 
performed  by  momentarily  paralleling 
the  230  kV  offsite  alternating  current 
(AC)  power  sources.  The  licensee  has 
stated  that  paralleling  offsite  AC  power 
sources  is  a  controlled  evolution  and  the 
increased  nsk  associated  with  the 
performance  of  this  test  while  the  unit 
is  at  power  is  not  significant  for  the 
following  reasons:  (1)  the  frequency  and 
voltages  are  venfied  to  be  within  the 
required  range  prior  to  paralleling  the 
two  offsite  AC  power  sources,  (2) 
breaker  interlocks  ensure  that  the 
alternate  circuit  is  connected  to  the  load 
prior  to  opening  the  preferred  circuit; 
(3]  the  test  does  not  result  in  de- 
energization  of  any  4.16  kV  emergency 
bus  and  the  potential  for  eledrical 
perturbations  on  the  grid  system  is  the 
same  whether  performing  the  transfer 
while  the  unit  is  at  power  or  while 
shutdown,  and  (4)  operating  history 
indicates  that  transferrmg  offsite  AC 
power  sources  while  the  units  were  in 
Operational  Conditions  1  (power 
operation)  or  2  (startup)  has  been 
performed  satisfactorily  without 
electrical  distribution  system 
perturbations  The  licensee  has  further 
pointed  out  that  Generic  Letter  91-04, 
"Changes  in  Technical  Specifications  to 
Accommodate  a  24-Month  Fuel  Cycle," 
states  that  licensees  may  omit  the 
Technical  Specification  qualification 
that  a  refueling  interval  surveillance  is 
to  be  performed  "during  shutdovni." 


Therefore,  consistent  with  the  guidance 
provided  in  Generic  Letter  91-04,  the 
licensee  proposed  deletion  of  the 
requirement  to  perform  this 
Surveillance  "during  shutdown"  as  part 
of  the  conversion  from  CTS  4.8.1.1.1.b 
to  ITS  SR  3  8  18b 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  bv  10  CFR  50  91(a),  the 
licensee  has  pro\  ided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1   Does  the  change  involve  a  significant 
increase  in  the  probabilin,'  or  consequences 
of  an  accident  previously  evaluated? 

This  change  would  remove  a  specific 
restriction  to  perform  the  verification  of  the 
manual  transfer  of  the  unit  ptower  supply 
from  the  normal  circuit  to  the  alternate 
circuit    during  shutdown  '  The  transfer  of 
the  unit  power  supply  from  the  normal 
circuit  to  the  alternate  circuit  is  not  an 
initiator  of  any  previously  analyzed  accident. 
Therefore,  this  change  does  not  significantly 
increase  the  frequencv  of  such  accidents. 
Currently,  this  test  is  performed  by 
momentarily  paralleling  the  230  kV  ofbite 
,*i(,  p<iwer  sources  Paralleling  o^ite  AC 
fxiwer  sources  is  a  controlled  evolution  cind 
the  increased  nsk  associated  with  the 
performance  of  this  test  while  the  unit  is  at 
power  is  not  significant  for  the  following 
reasons:  (1)  The  frequency  and  voltages  a.'-t- 
venfied  to  be  within  the  required  range  pnor 
to  paralleling  the  two  offsite  AC  power 
sources.  (2j  breaker  interlocks  ensure  that  the 
alternate  circuit  is  connected  to  the  load 
prior  to  opening  the  preferred  circuit;  (3)  the 
test  does  not  result  in  de-energization  of  anv 
4  16  ItV  emergency  bus  and  the  potentiBi  for 
electrical  perturbations  on  the  grid  svstem  is 
the  same  whether  performing  the  transfer 
while  the  unit  is  at  p>ower  or  whue 
shutdown:  and  (4)  operating  history  indicates 
thai  transferring  offsite  AC  power  sources 
while  the  units  were  in  MODE  (Operational 
Condition)  1  or  2  has  been  performed 
satisfactorily  without  electrical  distribution 
system  perturbations  The  appropriate  plant 
conditions  for  p>erformance  of  the 
Surveillance  will  continue  to  be  controlled  to 
assure  the  pwtential  consequences  are  not 
significantly  increased  This  control  method 
has  been  previously  determined  to  be 
acceptable  as  indicated  in  Generic  Letter  91- 
04.  Therefore,  this  change  does  not 
significantly  increase  the  consequences  of 
anv  previously  analyzed  accident. 

2  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated'' 

This  change  removes  a  specific  restriction 
on  the  plant  conditions  for  performing  a 
Surveillance,  but  does  not  change  the  method 
of  performance  The  appropriate  piant 
conditions  for  jjerformance  of  the 
Surveillance  will  continue  to  be  controlled  to 
assure  the  possibility  for  a  new  or  different 
kind  of  accident  are  not  o-eated  This  control 
method  has  been  p.-^viously  determined  to  be 
acceptable  as  indicated  in  Generic  Letter  91- 
04.  "Therefore,  this  change  does  not  create  the 


possibility  of  a  new  or  different  kind  of 
accident  bom  any  previously  analyzed 
accident. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  considered  in 
determining  the  appropriate  plant  conditions 
for  performing  the  Surveillance  will  continue 
to  be  controlled  to  assure  that  there  te  no 
significant  reduction.  This  control  method 
has  been  previously  determined  to  be 
acceptable  as  indicated  in  Generic  Letter  91- 
04.  Therefore,  the  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Room  location: 
University  of  North  Carolina  at 
Wilmington,  William  Madison 
Randall  Library.  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297 
Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 
!^C  Project  Director  Pao-Tsin  Kuo 

Carolina  Power  &  Light  Company,  et  al., 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request:  April  3, 
1998. 

Description  of  amendment  request: 
The  Carolina  Power  &  Light  Company, 
licensee  for  the  Brunswick  Steam 
Electric  Plant  (BSEP),  Unit  Nos.  1  and 
2,  proposed  amendments  to  the 
Technical  Specifications  (TS)  to  change 
the  specified  total  voliune  of  the 
condensate  storage  tank  (CST)  from 
150.000  gallcms  to  228,200  gallons. 
During  a  recent  review  of  industry 
operating  experience,  the  Ucensee 
determined  that  information  contained 
in  TS  3  5  3  1,  Core  Spray  System  (CSS), 
and  the  associated  bases  regarding  water 
inventory  in  the  CST  was  incorrect. 
Specifically,  the  minimum  CST  volume 
requirement  contained  in  TS  3.5.3.1 
would  not  assure  the  availability  of 
50,000  gallons  of  water  for  the  CSS,  as 
indicated  in  TS  Bases  section  3/4.5.3.1 
for  the  CSS. 

The  Ucensee  has  concluded  that  the 
proposed  license  amendments  do  not 
involve  a  Significant  Hazards 
Consideration.  In  support  of  this 
determination,  an  evaluation  of  each  of 
the  three  standards  set  forth  in  10  CFR 
50.92  is  provided  below. 


2'>104 


Fpf!»>rf»!    Kfi'isitr 


'Vnl    r:^    Nn.  87 /Wednesday.  Mav  6,  1998 /Notices 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

1  The  proposed  license  amendments  do 
not  involve  s  significant  increase  in  the 
probability  or  consequences  of  an  accident 
proviousiy  evaluated. 

The  proposed  TS  change  revises  the 
minimum  CST  ICondensate  Storage  Tank] 
water  volume  rtwjuired  for  OPERABILITY  of 
the  Core  Spray  system  (CISS)  in 
OPERATIONAL  CONDITIONS  4  AND  5 
when  the  suppression  pool  is  inoperable.  The 
proposed  change  does  not  alter  the  operation 
of  any  plant  system  or  compKinent:  does  not 
involve  a  physical  modification  to  any 
structure,  system,  or  component;  and  does 
not  affect  an  initiator  to  any  accident 
previously  evaluated.  The  minimum  CST 
water  level  is  being  increased  to  assure  the 
availability  of  50.000  gallons  of  water  for  use 
by  the  CSS  Therefore,  the  proposed  license 
amendments  do  not  involve  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated 

2.  The  proposed  license  amendments  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  fn)m  any  accident 
previously  evaluated.  This  proposed  TS 
changa  revises  the  minimum  CST  water 
volume  required  for  OPERABILITY  of  the 
CSS  in  OPERATIONAL  CONDmONS  4  and 

S  when  the  suppression  pool  is  inoperable. 
The  proposed  change  d(jes  not  alter  the 
operation  of  any  plant  system  or  component; 
does  not  involve  a  physical  modification  to 
any  structure,  system,  or  component;  and 
does  not  affect  an  initiator  to  any  accident 
previously  evaluated  The  proposed  change 
do«s  not  add  or  modify  equipment  or 
components  related  to  the  CSS  and  will. 
therefore,  not  create  new  failure  modes  or 
common  failure  modes.  The  minimum  CST 
water  level  is  being  increased  to  assure  the 
availability  of  50,000  gallons  of  water  for  use 
by  the  CSS.  Therefore,  the  proposed  license 
amrndments  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated 

3.  The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  license 
amendments  increase  the  minimum  CST 
water  level  to  assure  the  availability  of 
50.000  gallons  of  water  for  use  by  the  CSS. 
These  volumes  ensure  the  validity  of  existing 
analyses,  and  ensure  that  the  existing  TS 
Bases  are  satisfied.  The  proposed  change 
does  not  involve  a  physical  modification  to 
any  structure,  system,  or  component,  and 
doM  not  modify  the  operation  of  any  existing 
equipment  Therefore,  the  proposed  license 
amendments  do  not  involve  a  reduction  in  a 
margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c}  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendments  request  involves  no 

significant  hazards  consideration. 

Local  Public  Document  Room  location: 
University  of  North  Carolina  at 
Wilmington.  William  Madison 
Randall  Library.  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602 

NBC  Project  Director:  Pao-Tsin  Kuo 
(Acting) 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2.  Rock  Island  County,  Illinois 

Date  of  amendment  request:  March 
31.  1998. 

Description  of  amendment  request: 
Uiueviewed  Safety  Question  involving 
use  of  Station  Blackout  (SBO)  diesel 
generators  (DCs)  and  use  of  a  mobile 
safe  shutdown  (SSD)  battery  cart  in  the 
10  CFR  part  50.  appendix  R.  Safe 
Shutdown  Safety  Analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  licensee  has  provided  a  separate 
no  significant  hazards  consideration 
determination  for  the  SBO  DCs  and  the 
battery  cart  under  this  amendment 
request.  The  following  is  the 
determination  for  the  SBO  EX^: 

(1)  No  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  is  involved  because  of 
the  following: 

Two  types  of  previously  evaluated 
accidents  are  relevant  to  this  criterion:  (1)  A 
fire;  (2)  other  accident  evaluated  in  the 
IJFSAR.  For  these  previously  evaluated 
accidents,  the  change  would  not  result  in  an 
increase  in  either  their  probabilities  of 
occurrence  or  the  consequences  of  their 
occurrence,  for  the  following  reasons. 

The  use  of  the  SBO  DCs  in  lieu  of  the 
[Emergency  Diesel  Generators)  EDGs  does  not 
change  the  probability  or  consequences  of  a 
fire  The  likelihood  of  a  fire  is  unchanged. 
Use  of  the  SBO  DCs  does  not  significantly 
change  the  fire  loading  nor  introduce 
significant  new  ignition  sources.  The 
consequences  of  a  fire  are  unchanged  because 
use  of  the  SBO  DCs  continues  to  support  the 
station's  ability  to  achieve  and  maintain 
shutdown  in  the  event  of  a  fire. 

Use  of  the  SBO  DCs  for  non  fire  purposes 
is  unchanged  by  use  of  the  SBO  DCs  for  jxist- 
fira  safe  shutdown  in  the  event  of  a  fire  in 
areas  requiring  alternate  shutdown 
capability.  Accordingly  there  is  no  change  in 
the  probability  or  consequences  of  a 


previously  evaluated  accident  involving  the 
SBO  DCs.  Similarly,  there  is  no  change  to  the 
probability  or  consequences  of  other 
accidents  that  have  been  previously 
evaluated  because  they  are  independent  of 
this  change  in  use  of  the  SBO  DCs. 

(2)  The  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  is  not  created  because: 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  that  previously  evaluated  for 
Quad  SUtion.  Although  the  SBO  DCs  will  be 
used  for  a  new  function,  there  is  no 
significant  change  in  the  operation  of  the 
SBOs  for  a  non-fire  event.  Moreover,  the 
overall  use  of  the  SBO  DCs  as  an  AC  power 
source  is  not  significantly  different  from  the 
use  of  the  EDGs  The  SBO  EXDs  buses  provide 
power  to  the  same  buses  that  are  powered 
from  the  EDGs  No  new  modes  of  opwration 
are  introduced  by  the  propKJsed  changes.  The 
use  of  the  SBO  E)Gs  provides  a  slightly 
different  but  effective  method  for  achieving 
and  maintaining  post-fire  safe  shutdown  for 
areas  requiring  alternate  shutdown 
capability.  As  such,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  No  significant  reduction  in  the  margin 
of  safety  is  involved  because: 

A  change  in  the  fire  protection  program 
does  not  result  in  a  significant  reduction  in 
the  margin  of  safety  if  the  change  does  not 
result  in  a  significant  adverse  impact  on  the 
plant's  ability  to  achieve  and  maintain  safe 
shutdown  in  the  event  of  a  fire  The  proposed 
use  of  the  SBO  DCs  instead  of  the  EDGs  to 
achieve  and  maintain  safe  shutdown  within 
72  hours  change  does  not  significantly  affect 
the  capability  or  reliability  of  the  equipment 
assumed  to  operate  in  the  safety  analysis. 

The  demonstrated  capability  and  reliability 
of  the  SBO  and  EDGs  are  not  significantly 
different.  Indeed,  the  SBO  DGs  represent  a 
safety  improvement  due  to  their  physical 
sef>aration  from  the  postulated  fire  areas,  and 
the  operational  benefits  provided  by  their 
greater  cajMcity.  Any  narrow  reduction  in 
margin  associated  with  the  need  to  manually 
start  the  SBO  DGs  is  offset  by  the  reduction 
in  manual  actions  necessary  to  reduce 
electrical  loads  powered  from  the  EDGs.  The 
lack  of  Class  IE  qualification  for  the  SBO 
DGs  is  not  significant  from  a  safety 
perspective  because  the  demonstrated 
reliability  of  the  SBO  DGs  is  comparable  to 
the  reliability  of  the  EDGs.  The  lack  of 
seismic  qualification  and  single  failure 
protection  do  not  constitute  a  significant 
reduction  in  margin  since  neither  of  these 
attributes  is  required  by  Apfjendix  R. 
Accordingly,  the  Conunission  has  already 
determined  that  these  attributes  are  not  part 
of  the  Appendix  R  acceptance  criterion.  Any 
reduction  in  margin  associated  with  the 
greater  fuel  consumption  rate  of  the  SBO  DGs 
is  partially  offset  by  the  increased  flexibility 
in  fwwering  equipment  to  achieve  and 
maintain  p)ost  fire  safe  shutdown. 
Additionally,  onsite  fuel  storage  and  manual 
transfer  capabilities  provide  for  at  least  72 
hours  of  SBO  DG  operation.  Within  72  hours, 
deliveries  of  diesel  fuel  from  offsite  supplies 
is  exjjected.  Therefore,  the  use  of  the  SBO 
DGs  as  an  onsite  A  "Z  power  source  for 
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equipment  necessary  to  achieve  and  maintain 
post-fire  safe  shutdown  in  areas  requiring 
alternate  capabilities  does  not  involve  a 
significant  reduction  in  margin. 

The  licensee  has  evaluated  the  use  of 
the  mobile  SSD  battery  cart  to  provide 
the  power  source  for  the  Automatic 
Depressurization  System  IADS)  valves 
under  certain  scenarios  where  the 
valves  are  needed  to  achieve  cold 
shutdown  and  determined  that  it  does 
not  involve  a  significant  hazards 
consideration  for  the  reasons  discussed 
below. 

(1)  No  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  is  involved. 

The  accident  previously  evaluated  is  the 
postulated  fire  requiring  alternate  shutdown 
capability.  The  probability  of  a  previously 
evaluated  fire  is  not  increased  significantly 
because  the  mobile  SSD  batteries  do  not 
create  significant  new  ignition  sources  or  any 
other  fire  initiators  The  consequences  of  a 
previously  evaluated  fire  are  not  increased 
significantly  because  the  mobile  SSD 
battenes  do  not  significantly  increase  the  fire 
loading  m  the  plant,  do  not  interfe'e  with  the 
plant  s  ability  to  extinguish  a  fire,  and  are 
fully  capable  of  fulfilling  the  designed  safety 
function. 

The  associated  systems  related  to  this 
proposed  change  are  not  affected  in  a  way 
that  could  impact  the  initiation  of  any 
accident  sequence  for  the  Quad  Cities 
Station.  No  modes  of  op)eration  are 
introduced  by  the  proposed  change  such  that 
adverse  consequences  result. 

The  probability  of  an  accident  involving 
the  use  of  the  mobile  SSD  batteries  would  not 
be  increased  significantly  by  this  proposed 
use  because  the  use  is  not  significantly 
different  from  the  alternative  manual 
attachment  of  a  power  source  to  the  ADS 
valves. 

The  consequences  of  an  accident  involving 
the  use  of  the  mobilt  SSD  battenes  are  not 
increased  because  the  only  significant 
consequences  would  be  a  delay  in  achieving 
cold  shutdown  and  that  would  have  no 
different  consequences  than  would  a  delay 
due  to  an  accident  related  to  the  currently 
used  manual  f)ower  source. 

(2)  The  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

The  proposed  change  for  the  Quad  Cities 
Station  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  that 
previously  evaluated.  Because  the  mobile 
SSD  batteries  simply  provide  a  different  form 
of  manually  connecting  a  source  of  power  to 
the  ADS  valves,  the  use  of  the  mobile  SSD 
batteries  does  not  present  new  or  different 
kinds  of  accidents  related  to  such  manual 
actions.  Finally,  because  no  new  modes  of 
operation  are  introduced  by  the  proposed 
change,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  that  could  be  related  to  new  modes 
of  operation. 

(3)  No  significant  reduction  in  the  margin 
of  safety  is  involved. 

The  analytic  framework  for  determining 
the  extent  to  which  a  propxjsed  change  affects 


the  margin  of  safety  has  been  discussed 
above  and.  so  will  not  be  repeated  here.  In 
this  case,  a  review  of  the  proposed  changes 
shows  that  they  will  not  have  an  adverse 
impact  on  the  ability  to  achieve  and  maintain 
safe  shutdown.  Several  features  associated 
with  the  use  of  the  mobile  SSD  batteries 
show,  as  discussed  above,  that  it  provides  an 
effective  method  for  achieving  and 
maintaining  safe  shutdown  following  a  fire. 
In  particular,  use  of  the  mobile  SSD  batteries 
reduces  the  overall  complexity  of  the  cold 
shutdown  repairs  required  to  supply  power 
to  the  ADS  valves  and  is  familiar  to  plant 
personnel  from  their  training  on  its  use  for 
other  purposes. 

Design  calculations  regarding  capabilities 
of  the  mobile  SSD  batteries  show  they  will 
be  capable  in  fulfilling  their  intended  safety 
function  for  their  design  basis  App)endix  R 
scenario.  Reliability  of  the  mobile  SSD 
batteries  will  be  maintained  by  augmented 
quality  standards.  This  will  entail  the 
conduct  of  appropriate  maintenance  and 
surveillance  which  is  designed  to  ensure  that 
the  mobile  batteries  will  function  as 
intended.  Reliability  of  this  power  source  is 
further  enhanced  by  the  circumstance  that 
there  are  two  mobile  SSD  batteries,  thus 
permitting  one  to  act  as  a  backup  to  the  other. 

Under  these  circumstances,  the  margin  of 
safety  for  achieving  cold  shutdown  using  the 
ADS  valves  is  not  reduced  significantly,  if  at 
all.  by  the  use  of  non-safety  related  mobile 
SSD  batteries  to  power  the  ADS  valves. 
Although  safety-related  station  batteries  had 
previously  been  used  in  this  function,  the 
method  for  attaching  those  batteries  was 
more  prone  to  human  error  than  the  method 
which  has  been  developed  for  the  mobile 
SSD  battenes  Moreover,  substantial  steps 
have  been  talten  to  provide  a  high  level  of 
reliability  for  the  mobile  SSD  batteries. 
Overall,  therefore,  the  ability  to  achieve  and 
maintain  safe  shutdown  in  the  event  of  a  fire 
has  not  been  reduced  by  this  change  in  the 
source  of  power  to  the  ADS  valves. 

The  NRC  stafT  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  requested 
amendments  involve  no  significant 
hazards  consideration. 
Local  Public  Document  Room  location: 
Dixon  Public  Library,  221  Hermepin 
Avenue,  Dixon,  Illinois  61021 
Attorney  for  licensee:  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago.  Illinois 
60603 
NRC  Project  Director:  Stuart  A.  Richards 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request:  March 
30,  1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
restore  the  Zion  Custom  Technical 


Specifications  (CTS)  that  had  been 
replaced  with  Improved  Technical 
Specification  by  a  previous  amendment 
and  would  reinstate  License  Conditions 
that  were  deleted  by  that  previous 
amendment.  The  proposed  amendment 
would  also  modif)-  the  CTS  to  allow  the 
use  of  Certified  Fuel  Handlers  to  satisfy 
shift  staffing  requirements  and  would 
change  management  titles  and 
responsibilities  to  reflect  the 
permanently  shutdown  organization. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

With  a  plant  permanently  shutdown  and 
defueled  the  sp>ectrum  of  accidents  and 
events  that  remain  credible  is  significantly 
reduced.  As  discussed  below  the  proposed 
changes  do  not  affect  the  probability  or 
consequences  of  any  accidents  that  do 
remain  credible. 

The  restoration  of  the  CTS  which  were 
replaced  with  the  ITS  by  Amendments  178/ 
165  cannot  increase  the  probability  or 
consequences  of  any  event  or  accident 
because  the  amendment  was  never 
implemented.  The  CTS  have  been 
maintained  as  the  legally  binding  Technical 
Specifications  in  effect  at  Zion  Station.  The 
reinstatement  of  the  five  License  Conditions 
deleted  by  Amendments  178/165  is  an 
administrative  change  in  that  the 
requirements  contained  in  the  License 
Conditions  had  been  relocated  elsewhere  and 
are  now  being  restored  exactly  as  they  were 
before  the  amendment  was  issued.  Since  the 
actual  requirements  have  not  changed  there 
can  be  no  change  in  the  probability  or 
consequences  of  any  accident  or  event. 

The  changes  in  management  titles  and 
responsibilities  will  not  increase  the 
probability  or  consequences  of  any  accident 
or  event  because  these  changes  are 
administrative  and  will  not  result  in  any 
decrease  in  the  quality  of  management 
applied  to  Zion  Station.  The  changes  are 
commensurate  with  the  significant  reduction 
in  s'te  activities,  site  staffing,  and  risk  to 
public  health  and  safety  that  occurs  when  an 
op>erational  nuclear  power  plant  transitions 
to  a  p>ermanendy  shutdown  and  defueled 
plant.  Responsible  Individuals  will  have  the 
authority  to  commit  the  p>er3onnel  and 
resources  necessary  to  fulfill  their  obligations 
for  safe  storage  and  handling  of  nuclear  fuel. 
The  change  of  position  designations  will 
have  no  effect  on  the  frequency  of  occurrence 
of  accident  or  event  initiators,  or  on  their 
consequences. 

The  changes  to  allow  use  of  Certified  Fuel 
Handlers  in  lieu  of  p)ersonnel  licensed  in 
accordance  with  10  CFR  p>art  55  will  not 
increase  the  probabilit>'  or  consequences  of 
an  accident  or  event  because  the  Certified 
Fuel  Handler  Training  and  Retraining 
program  (which  will  be  approved  by  the 
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ApprodCt  in  10  CFR 

55  4  This  approach  provides  assurance  thai 
the  Certifiea  Fuel  Handlem  have  the 
knowledge,  skills,  and  abilUies  that  are 
commensurate  with  the  tasks  to  be  performed 
(i.e.,  the  proper  monitoring,  handling. 
•torags.  and  cooling  of  nuclear  fuel). 
Therafore  the  frequency  of  occurrence  of 
accident  or  event  initiators  is  not  incr«ased 
and  the  conseouences  of  the  accidents  or 
events  are  unaffected 

The  changes  in  shift  stafTing  numbers  and 
crew  composition  will  not  increase  the 
probability  or  consequences  of  an  accident  or 
•vent  These  stafTing  changes  are 
Oamnwoturate  with  the  quantity,  complexity. 
and  bwd  level  of  the  activities  required  for 
storage  and  handling  of  nuclear  fuel  The 
elimination  of  the  Shift  Control  Room 
Engineer  does  not  affect  any  accident  or 
event  initiator  or  consequence  since  the 
previous  speciHcation  would  not  have 
required  that  the  position  be  manned  with 
both  units  shut  down.  The  elimination  of  the 
requirement  for  a  Radiation  Protection 
Person  on  shift  will  have  no  effect  on  the 
frequency  of  occurrence  of  accidents  or 
events,  nor  on  the  consequences  of  the 
accident  or  event 

The  changes  in  verbiage  to  eliminate  any 
Implication  that  units  are  operational  will 
not  Increase  the  probability  or  consequences 
of  an  accident  or  event  because  they  are 
largely  editorial  changes  and  do  not  increase 
the  fcroquency  of  occurrence  of  |or|  event 
initiators,  nor  do  they  increase  the 
consequences 

Therefore  this  proposed  amendment  does 
not  involve  a  stgniflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  changes  proposed  by  this  amendment 
do  not  involve  new  structures,  systems,  or 
components,  or  the  use  of  existing  structures, 
systems,  or  components  in  a  new  manner 
Consequently  no  new  failure  mechanisms  are 
introduced.  The  design  and  operation  of 
structures,  systems,  or  components  is 
unaffected  by: 

The  restoration  of  CTS. 

The  reinstatement  of  the  five  License 
Conditions  deleted  by  Amendments  178/165. 

The  changes  in  management  titles  and 
responsibilities. 

The  changes  to  allow  use  of  Certified  Fuel 
Handlers  in  lieu  of  10  LTR  (Part)  55  licensed 
personnel, 

The  changes  in  shift  staffing  numbers  and 
crew  composition,  or 

The  changes  in  verbiage  to  eliminate  any 
implication  that  units  are  operational. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

One  of  the  License  Conditions  that  would 
be  reinstated  by  this  amendment  establishes 
limits  that  help  ensure  that  the  assumptions 
of  the  fuel  handling  accident  analysis  remain 
valid.  License  Condition  2.C.(7).b  limits  the 


weij^t  ul  lodds  camea  over  ruei  stored  m  tne 
spent  fuel  pool  to  the  weight  of  a  single  fuel 
assembly  plus  the  tool  for  moving  that 
assembly  This  weight  limit  ensures  that  the 
number  of  fuel  rods  broken  in  a  fuel  handling 
accident  does  not  exceed  the  maximum 
number  of  fuel  rods  assumed  to  break  in  the 
accident  analysis.  Consequently,  this  change 
continues  to  provide  assurance  that  the 
margin  of  safety  involving  the  number  of  fuel 
rods  broken  in  the  accident  will  not  be 
reduced. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NfRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detenmine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 
Local  Public  Document  Room  location: 

Waukegan  Public  Librai^.  128  N. 

County  Street.  Waukegan,  Illinois 

60085 
Attorney  for  licensee:  Michael  1.  Miller. 

Esquire;  Sidley  and  Austin,  One  First 

National  Plaza,  Chicago.  Illinois 

60603 
NFC  Project  Director.  Stuart  A.  Richards 

Duke  Energy  Corporation  (DEC),  et  ai. 
Docket  Nos.  50-413  and  50-414. 
Catawba  Nuclear  Station.  Units  1  and  2, 
York  County.  South  Carolina 

Date  of  amendment  request:  May  27, 
1997,  as  supplemented  by  a  letter  dated 
Apiil  20.  1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
of  each  unit  to  conform  with  NUREG- 
1431,  Revision  1,  "Standard  Technical 
Specifications — Westinghouse  Plants." 
The  Commission  had  previously  issued 
a  Notice  of  Consideration  of  Issuance  of 
Amendments  in  the  Federal  Register  on 
July  14.  1997  (62  FR  37628)  covering  all 
the  proposed  changes  that  were  indeed 
within  the  scope  of  NUREG-1431.  In 
DEC'S  May  27,  1997,  submittal,  there  are 
proposed  changes  that  are  beyond  the 
scope  of  NUREG-1431,  which  were  thus 
not  covered  by  the  stafTs  July  14,  1997, 
notice.  The  following  descriptions  and 
no  significant  hazard  analyses  cover 
only  those  beyond-scope  changes. 
Associated  with  each  change  are 
administrative/editorial  changes  such 
that  the  new  or  revised  requirements 
would  fit  into  the  format  of  NUREG- 
1431 

1.  This  proposed  change  affects  the 
surveillance  requirement  currently 
contained  in  Sections  4.6.6.1  and 
4.6.6.2,  regarding  the  containment  valve 
injection  water  system.  The  requirement 
to  assure  adequate  capacity  to  maintain 
system  pressure  for  at  least  30  days 


would  be  deleted,  the  required  system 
pressure  of  16.2  pounds  per  square  inch 
gauge  (psig)  would  be  replaced  with  a 
surge  tank  pressure  of  36.4  psig,  and  the 
system  would  be  tested  at  lower 
pressures  and  more  restrictive  leak 
rates. 

2.  Section  3.9.2.1,  regarding  the  boron 
dilution  mitigating  system,  currently 
requires  both  trains  to  be  operable  in 
Mode  6  (refueling).  DEC  proposed  to 
add  a  note  stating  that  the  system  may 
be  blocked  during  core  reloading  until 
two  assemblies  are  loaded  into  the  core. 
Adequate  shutdown  margin  will 
continue  to  be  controlled  and  verified 
by  other  specifications.  This  blocking 
would  prevent  inadvertent  actuation  of 
the  system,  which  could  distract  the      « 
operating  personnel,  but  would  not 
diminish  the  monitoring  function  of  the 
system. 

3.  DEC  proposed  to  change  the 
definition  of  dose  equivalent  iodine- 
131.'  Subsequently,  this  proposed 
change  was  withdrawn  bv  letter  dated 
April  20,  1998. 

4.  DEC  proposed  to  change  Section 
3.3.3.6  regarding  accident  monitoring 
instrumentation.  SpecifH^Uy.  the 
change  would  (a)  increase  the  time 
allowed  to  return  the  required  number 
of  channels  to  of)erabie.  and  (b)  permit 
continued  operation  if  one  channel  is 
inoperable  given  certain  conditions  are 
met,  instead  of  requiring  shutdown 

5.  DEC  proposed  to  change  Section 
4.6.4.1  regarding  surveillance 
requirements  for  the  hydrogen  monitors 
(combustible  gas  control).  Specifically, 
this  would  eliminate  the  channel 
operational  test,  and  extend  the  channel 
check  frequency  from  once  per  12  hours 
to  once  per  31  days. 

6.  DEC  proposed  to  change  Section 
3.4.6.1  regarding  reactor  coolant  leakage 
detection  systems;  a  system  comprising 
diverse  instruments  such  as  gaseous 
radioactivity  monitoring,  containment 
floor  and  equipment  sump  monitoring, 
etc.  In  addition  to  the  instruments 
specified  by  this  section,  the  plant  has 
other  installed  instruments  such  as 
monitors  for  humidity,  temperature, 
etc.,  which  can  provide  indication  for 
reactor  coolant  leakage.  Currently,  this 
specification  allows  operation  up  to  30 
days  if  the  containment  floor  and 
equipment  sump  monitoring  system  is 
inoperable.  The  change  would  impose  a 
requirement  to  perform  a  precision 
water  balance  of  the  reactor  coolant 
system  every  24  hours  during  this 
period.  The  change  would  also  reduce 
the  number  of  monitors  required 
operable  provided  compensatory 
measures  are  performed  or  diverse 
instruments  continue  to  be  available. 
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7.  DEC  proposed  to  change  Section 
4.5.4.b,  which  currently  requires 
verification  of  the  refueling  water 
storage  tank  temperature  to  be  within 
the  allowed  range  once  per  24  hours  if 
the  outside  air  temperature  is  less  than 
70  degrees  or  greater  than  100  degrees 
Fahrenheit.  The  proposed  change  would 
simply  require  that  the  tank  temperature 
be  verified  vv^thin  range  ever\'  24  hours 
regardless  of  outside  air  temperature. 

8.  DEC  proposed  to  revise  Table  3.7- 
1,  which  imposes  limits  on  the 
maximum  allowable  power  range 
neutron  flux  high  setpoint  for  various 
numbers  of  inoperable  safety  valves  on 
any  operating  steam  generator  The 
revision  would  reduce  the  setpoints, 
making  them  more  conservative. 

9.  Section  3  7.6,  regarding  the 
condensate  storage  system,  currently 
only  exists  in  the  Unit  2  TS  DEC 
proposed  to  impose  these  requirements 
also  on  Unit  1. 

10.  Several  electrical  busses  and 
inverters  currently  covered  by  Section 
3.8.3.1  are  qualified  by  a  footnote. 
which  specifies  tne  conditions  under 
which  the  inverter  may  be  disconnected 
from  its  direct  current  source.  DEC 
proposed  to  delete  this  footnote  because 
it  is  not  needed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  bv  10  CFR  50  9]{a].  the 
licensee  has  provided  Us  analyses  of  the 
issue  of  no  significant  hazards 
consideration  for  each  of  the  above 
proposed  changes  The  NRC  staff  has 
reviewed  the  licensee  s  analyses  against 
the  standards  of  10  CFR  50.92(c)  The 
NRC  staffs  analysis  is  presented  below. 

1.  Will  the  change  involve  a 
significant  increa.se  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

For  changes  1,  2,  4,  5,  6.  7,  8.  9,  and 
10,  the  answer  is  "no."  The  proposed 
changes  will  not  affect  the  safety 
function  of  the  subject  systems.  There 
will  be  no  direct  effect  on  the  design  or 
operation  of  any  plant  structures, 
systems,  or  components.  No  previously 
analyzed  accidents  were  initiated  by  the 
functions  of  these  systems,  and  the 
systems  were  not  factors  in  the 
consequences  of  previously  analyzed 
accidents.  Therefore,  the  proposed 
changes  will  have  no  impact  on  the 
consequences  or  probabilities  of  any 
previously  evaluated  accidents. 

2.  Will  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated' 

For  changes  1,  2,  4,  5,  6,  7,  8,  9.  and 
10,  the  answer  is  "no."  The  proposed 
changes  would  not  lead  to  any  hardware 
or  operating  procedure  change.  Hence, 


no  new  equipment  failure  modes  or 
accidents  from  those  previously 
evaluated  will  be  created. 

3.  Will  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

For  changes  1,  2,  4,  5,  6,  7,  8,  9,  and 
10.  the  answer  is  "no."  Margin  of  safety 
is  associated  with  confidence  in  the 
design  and  operation  of  the  plant.  The 
proposed  changes  to  the  TS  do  not 
involve  any  change  to  plant  design, 
operation,  or  analysis.  Thus,  the  margin 
of  safety  previously  analyzed  and 
evaluated  is  maintained. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied  for  each  of  the  proposed 
changes.  Therefore,  the  N'RC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Room  location: 
York  County  Library,  138  East  Black 
Street.  Rock  Hill,  South  Carolina 
Attorney  for  licensee:  Mi.  Paul  R. 
Newton.  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street.  Charlotte,  North 
Carolina 
SRC  Project  Director:  Herbert  N.  Berkow 

DuJce  Energy  Corporation  (DEC),  et  aL, 
Docket  Nos.  50-413  and  50-414, 
Catawba  Nuclear  Station,  Units  1  and  2, 
York  County.  South  Carolina 

Date  of  amendment  request:  April  8, 
1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Section  3.6.5.1  and  4.6.5.1  of  the 
Technical  Specifications  (TS)  of  each 
unit  to  relax  ice  condenser  stored  ice 
weight  requirements  by  approximately  6 
percent.  The  proposed  change  is  based 
mainly  on  DEC's  gathered  data  showing 
lower  sublimation  rate  than  originally 
anticipated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analyses  of  the 
issue  of  no  significant  hazards 
consideration  for  the  proposed  changes. 
The  NRC  staff  has  reviewed  the 
licensee's  analyses  against  the  standards 
of  10  CFR  50.9'2(c).  The  NRC  staffs 
analysis  is  presented  below. 

1.  Will  the  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  changes  will  not 
affect  the  safety  function  of  the  ice 
condenser  in  that  there  will  be  no 
changes  to  the  design  or  operation  of 
any  plant  structures,  systems,  or 
components.  No  previously  analyzed 
accidents  were  initiated  by  the 


functions  of  the  ice  condenser,  and  the 
ice  condenser  will  remain  fully  capable 
of  performing  its  design  accident 
mitigation  function.  "Therefore,  the 
proposed  changes  will  have  no  impact 
on  the  consequences  or  probabilities  of 
any  previously  evaluated  accidents. 

2.  Will  the  changes  create  the 
possibility  of  a  new  or  difference  kind 
of  accident  from  any  accident 
previously  evaluated? 

No.  The  proposed  changes  would  not 
lead  to  any  hardware  or  operating 
procedure  change.  Reducing  the 
required  ice  weight  will  not  have  any 
impact  on  other  plant  systems  that  were 
assumed  to  be  accident  initiators. 
Hence,  no  new  equipment  failure  modes 
or  accidents  from  those  previously 
evaluated  will  be  created, 

3.  Will  the  changes  involve  a 
significant  reduction  in  a  margin  of 
safety?  No.  Margin  of  safety  is 
associated  v^th  confidence  in  the  design 
and  operation  of  the  plant:  specifically, 
the  ability  of  the  fission  product  barriers 
to  f>erform  their  design  functions  during 
and  following  an  accident.  The 
proposed  changes  regarding  required  ice 
weight  do  not  involve  any  change  to 
plant  design,  operation,  or  analysis. 
Thus,  the  margin  of  safety  previously 
analyzed  and  evaluated  is  maintained. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied  for  the  proposed  changes. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room  location: 
York  County  Library,  138  East  Black 
Street,  Rock  Hill,  South  Carolina 
Attorney  for  licensee:  Mr.  Paul  R. 
Newfton,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina 
NRC  Project  Director:  Herbert  N.  Berkow 

Duke  Energy  Corporation  (DEC),  Docket 
Nos.  50-369  and  50-370,  McGuire 
Nuclear  Station,  Units  1  and  2, 
MeckJenburg  County.  North  Carolina 

Date  of  amendment  request:  May  27, 
1997. 

Description  of  amendment  request: 
The  proposed  changes  would  lower  the 
minimum  required  diesel  generator  (DG) 
air  start  receiver  pressure  from  220  per 
square  inch  gauge  (psig)  to  210  psig 
vyith  a  monthly  verification,  and  would 
include  an  allowed  outage  time  of  48 
hours  for  a  degraded  air  receiver 
provided  the  redundant  air  receiver  is 
maintained  at  equal  to  or  greater  than 
210  psig.  These  proposed  changes  are 
associated  with  DEC'S  application  to 
convert  to  the  Improved  "Technical 
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luju.-..  Al.su. 
I  >'d  less  restrh  jUirements 

tifi  I  :  .•  i)f  the  lower  requirud  minimum 
prt!!.r.ijr«  and  the  allowance  of  continued 
operation  with  a  degraded  starting  air 
system. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licen.see  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  for  each  change,  which  is 
presented  below: 

1.  (Do  the  changes)  involve  a  signiHcant 
incrtiaM  in  the  probability  ur  consequence  of 
an  accident  previously  evaluated' 

The  proposed  changes  provide  Actions  for 
degraded  capabilities  of  the  diesel  starting  air 
»ubsv'»<'»ms  lor  the  DC,  The  proposed  Actions 
establish  limits  for  the  DCi  starting  air 
subsystems  of  210  psig.  (are)  allowed  to 
decrease  below  the  required  value  for  48 
hours(.  and  are  verified  every  31  days.)  The 
Completion  Times  are  twsod  on  the  amount 
of  capability  remaining,  and  the  time  needed 
to  correct  any  deficient  condition  If  the 
Completion  Times  are  exceeded,  the 
specific  ation  requires  the  associated  DC  to  be 
declared  inoperable  immediately,  consistent 
with  the  current  TS  (technical 
specifications).  Since  the  new  Actions 
continue  to  assure  that  the  associated  DC 
remains  capable  of  performing  its  design 
safety  function,  the  proposed  (changes  do) 
not  significantly  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

2  (Do  the  changes)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  pro{K)sed  (changes  do)  not  jxirmit 
operation  in  a  new  or  different  mode,  or 
permit  the  installation  of  a  new  or  different 
type  of  equipment.  The  proposed  changes 
provide  Actions  for  degraded  capiabilities  of 
the  D(j  starting  air  subsystems  The  proposed 
Actions  establish  Conditions.  Required 
Actions,  and  Completion  Times  to  be  entered 
when  in  a  degraded  condition  The  DC 
remains  capable  of  performing  its  design 
safety  function  Therefore,  the  proposed 
(changes  do)  not  create  the  fKWsibility  of  a 
new  or  different  kind  of  accident  from  those 
previously  evaluated. 

3  (Do  these  changes)  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  (changes  do)  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  changes  provide  assurance 
that  timely  action  will  be  initiated  to  restore 
DC  starting  air  subsystem  when 
inoperabillties  exist,  without  unnecessarily 
fort;ing  plant  shutdown  Based  on  the  limit 
for  the  starting  air  subsystem  for  the  DC.  the 
limited  time  allowed  is  acceptable  to  restore 
the  parameter  to  within  the  requirements 
without  unnecessary  plant  shutdown. 
Therefore,  (these  changes  do)  not  involve  a 
significant  (reduction  in)  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  30.92(c)  are 


sdiisiitHi    1  iierefore.  the  NRC  staff 

proposes  to  determine  that  the 

amendment  request  involves  no 

significant  hazards  consideration. 

Local  Public  Document  Room  location: 
).  Murrey  Atkins  Library.  University 
of  North  Carolina  at  Charlotte.  9201 
University  City  Boulevard.  Charlotte. 
North  Carolina 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Energy  Corporation.  422  South 
Church  Street.  Charlotte.  North 
Carolina 

NRC  Project  Director  Herbert  N.  Berkow 

Duke  Energy  Corporation  (DEC).  Docket 
Nos.  50-369  and  50-370.  McGuire 
Nuclear  Station,  Units  1  and  2. 
S4ecklenburg  County.  North  Carolina 

Date  of  amendment  request:  May  27, 
1997. 

Description  of  amendment  request: 
The  two  proposed  changes  are 
associated  with  DEC's  application  to 
convert  to  the  Improved  Technical 
Specifications  and  are  considered  as 
administrative  changes.  The  first  change 
would  delete  a  current  requirement  to 
only  verify  the  refueling  water  storage 
tank  temperature  once  every  24  hours  if 
the  outside  air  temperature  is  less  than 
70  degrees  or  greater  than  100  degrees 
Fahrenheit,  and  would  require  that  the 
tank  temperature  be  verified  within 
range  every  24  hours  regardless  of  the 
outside  air  temperature  value.  The 
second  change  would  delete  the  current 
requirement  that  32  of  33  hydrogen 
igniters  be  operable  on  each  train,  and 
would  require  that  34  igniters  per  train 
to  be  operable.  The  actual  design 
contains  35  igniters  per  train.  This 
change  would  correct  an  inadvertent 
error  in  the  current  Technical 
Specifications  (TS).  The  number  of 
igniters  was  increased  to  35  after  the 
first  refueling  outage  of  each  unit.  This 
change  would  correct  the  TS  to  reflect 
the  requirements  stated  in  Safety 
Evaluation  Report  Supplement  7. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  for  each  of  the  above 
proposed  changes.  The  NRC  staff  has 
reviewed  the  licensee's  analyses  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  analysis  is  presented  below: 

1.  Will  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  will  not  affect 
the  safety  function  of  the  subject 
systems.  There  will  be  no  direct  effect 
on  the  design  or  operation  of  any  plant 
structures,  systems,  or  components.  No 


previously  analyzed  accidents  were 
initiated  by  the  functions  of  these 
systems,  and  the  systems  were  not 
factors  in  the  consequences  of 
previously  analyzed  accidents. 
Therefore,  the  proposed  changes  will 
have  no  impact  on  the  consequences  or 
probabilities  of  any  previously 
evaluated  accidents. 

2.  Will  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  would  not  lead 
to  any  hardware  or  operating  procedure 
change.  Hence,  no  new  equipment 
failure  modes  or  accidents  from  those 
previously  evaluated  will  be  created. 

3.  Will  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

Margin  of  safety  is  associated  with 
confidence  in  the  design  and  operation 
of  the  plant.  The  proposed  changes  to 
the  TS  do  not  involve  any  change  to 
plant  design,  operation,  or  analysis. 
Thus,  the  margin  of  safety  previously 
analyzed  and  evaluated  is  maintained. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied  for  each  of  the  proposed 
changes.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Room  location: 
J.  Murrey  Atkins  Library,  University 
of  North  Carolina  at  Charlotte,  9201 
University  City  Boulevard,  North 
Carolina 
Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte.  North 
Carolina 
NRC  Project  Director  Herbert  N.  Berkow 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370.  McGuire  Nuclear 
Station.  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  May  27, 
1997. 

Description  of  amendment  request: 
The  proposed  change  would  allow  two 
charging  pumps  or  safety  injection 
pumps  capable  of  injecting  into  the 
Reactor  Coolant  System  (RCS)  when  the 
RCS  is  depressurized  and  an  RCS  vent 
of  at  least  4.5  square  inches  is 
established.  This  proposed  change  is 
associated  with  the  licensee's 
application  to  convert  to  the  Improved 
Technical  Specifications  and  results  in 
a  requirement  less  restrictive  than  the 
current  requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration  for  each  change,  which  is 
presented  below; 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated? 

The  proposed  change  will  provide  an 
additional  alternative  for  low  temperature 
(overpressure)  relief  capacity  when  two 
charging  pumps  or  safety  injection  pumps  are 
capable  of  injecting  into  the  RCS.  The  low 
temperature  (overpressure)  protection  is  not 
considered  to  be  an  initiator  of  any  analyzed 
event,  therefore,  the  proposed  change  does 
not  increase  the  probability  of  a  previously 
analyzed  event. 

The  propKjsed  change  provides  an 
equivalent  vent  size  to  the  existing  two  open 
f^RVs  (power-operated  relief  valves). 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibilin-  of 
a  new  or  different  itind  of  accident  from  an\ 
accident  previously  evaluated' 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  rype  of  equipment  will  be  installed) 
or  changes  in  the  manner  in  which  the  plant 
is  operated-  The  proposed  change  adds  an 
additional  alternative  to  overpressure 
protection  equivalent  to  the  current 
requirements  Therefore,  the  proposed 
change  will  not  create  the  ptjssibilitv  of  a 
new  or  different  kind  of  accident  than  any 
previouslv  evaluated 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety' 

As  described  above,  the  proposed  change 
adds  an  additional  alternative  to 
overpressure  prote<;tion  tjquivalent  to  the 
current  requirements  The  inclusion  of 
additional  alternatives  provides  the  op>erating 
staff  with  additional  flexibility  in  meeting 
low  temperature  overpressure  pn;)te<;tion 
requirements  Therefore,  the  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety 

The  NRC  staff  has  rtviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Room  location: 
J.  Murrey  Atkins  Library,  University 
of  North  Carolina  at  Charlotte,  9201 
University  City  Boulevard.  Charlotte, 
North  Carolina 
Attorney  for  licensee  Mr  Albert  Carr, 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte.  North 
Carolina 
NRC  Project  Director:  Herbert  N.  Berkow 

Entergy  Operations  Inc..  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  March 
25, 1998 


Description  of  amendment  request: 
Revise  Technical  Specification  (TS) 

3.9.8.1,  "Shutdown  Coolant  and  Coolant 
Circulation  High  Water  Level,"  and  TS 

3.9.8.2,  "Shutdown  Cooling  and  Coolant 
Circulation  Low  Water  Level,"  to 
change  the  minimum  water  level  above 
the  fuel  assemblies  seated  in  the  reactor 
vessel  at  which  the  Shutdown  Cooling 
(SDC)  System  is  required  to  be 
maintained  operable,  or  be  in  operation. 
In  addition.  TS  3.8.1.2,  "Electric  Power 
Systems,  AC.  Sources.  Shutdown."  and 
Technical  Specification  Bases  3/4.9.8, 
"Shutdown  Cooling  and  Coolant 
Circulation."  have  been  changed  to 
make  the  wording  consistent  with  TS 
3.9.8.1  and  IS  3,9,8.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1,  Will  operation  of  the  facility  in 
accordance  with  this  propxised  change 
involve  a  significant  increase  in  the 
probability  or  consequence  of  any  accident? 

Response  .No 

The  operation  of  the  facility  in  accordance 
with  this  chang^oes  not  involve  an  increase 
in  the  probability  of  any  accident. 

Changing  the  water  level  at  which  the 
Shutdown  Cooling  (SDC)  System  is  required 
to  be  maintained  operable  or  be  in  operation 
will  not  increase  the  probabil.'ty  or 
consequences  of  an  accident.  The  design, 
operation,  or  configuration  of  the  SDC  system 
will  not  be  changed 

At  least  one  shutdown  cooling  train  will  be 
in  operation  to  ensure  sufficient  cooling 
capacitv  is  available  to  remove  decay  heat 
and  maintain  the  water  in  the  reactor 
pressure  vessel  beiow  140  degree  F  as 
required  during  the  refueling  mode, 

,^t  least  one  shutdown  cooling  train  will  be 
in  of>eration  to  ensure  sufficient  coolant 
circulation  is  maintained  through  the  reactor 
core  to  minimize  the  effects  of  a  boron 
dilution  incident  and  prevent  txnron 
stratification.  Technical  Specification 
3.9.10  1   "Reftielmg  Operations  Water 
Level — Reactor  Vessel  Fuel  Assemblies,"  will 
be  complied  with,  and  therefore,  the 
assumptions  related  to  iodine  removal  and 
the  fuel  handling  accident  will  be  preserved. 

Sufficient  time,  approximately  1.00  hours, 
will  be  available  to  the  operators  to  initiate 
compensatory  measures  to  preclude  the 
initiation  of  core  boiling  in  the  unlikely  event 
SDC  should  be  loss  [lost). 

2  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated' 

Response:  No. 

The  operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


The  proposed  change  will  not  affect  the 
design,  configuration,  or  operation  of  the 
SDC  system,  and  therefore  there  are  no  new 
modes  of  bilure  introduced. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Resp>onse:  No. 

Operation  of  the  fecility  in  accordance 
with  this  proposed  change  will  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  calculation  of  the  time  to  the  initiation 
of  boiling  based  on  23  feet  above  the  top  of 
the  fuel  seated  in  the  reactor  vessel,  at  four 
days  after  shutdown,  demonstrates  there  is 
significant  time  available,  approximately  1.00 
hour,  to  the  operators  within  which  to  take 
compensatory  measures  to  preclude  the 
initiation  of  boiling.  The  calculation  shows 
that  based  on  23  feet  of  water  above  the 
reactor  flange  there  is  2.04  hours  to  the 
initiation  of  trailing.  Although  there  is  a 
reduction  in  the  time  to  the  initiation  of 
boiling,  compensatory  measures  could  be 
taken  within  a  few  minutes  to  restore  SDC, 
and  thus,  there  is  still  a  significant  margin 
available  to  the  operators  within  which  to 
preclude  the  initiation  of  boiling.  Thus,  the 
margin  of  safety  is  not  significantly  reduced. 

The  time  to  core  uncovery  was  determined 
to  be  27.74  hours  l>ased  on  four  days  after 
shutdown  and  water  level  twenty-three  (23) 
feet  above  the  fuel  assemblies  seated  in  the 
reactor  vessel 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room  Location: 
University  of  New  Orleans  Library, 
Loiusiana  Collection,  Lakefiront,  New 
Orleans,  LA  70122 
Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn,  1400  L  Street 
N.W.,  Washington  DC  20005-3502 
NRC  Project  Eh  rector:  John  N.  Harmon 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant,  Unit  No.  3, 
Citrus  County,  Florida 

Lkite  of  amendment  request:  March 
20,  1998. 

E>escription  of  amendment  reque^: 
The  proposed  amendment  requests 
editorial  changes  to  the  Improved 
Technical  Specifications  (ITS)  Safety 
Limits  and  Administrative  Controls  to 
replace  the  titles  of  the  Senior  Vice 
President,  Nuclear  (Operations  (SVPNO) 
and  the  Vice  President,  Nuclear 
Production  (VPNP)  with  the  position  of 
Chief  Nuclear  Officer  (CNO).  The  CNO 
combines  the  duties  of  the  SVPNO  and 
VPNP  as  currently  described  in  ITS  and 
is  required  to  be  an  officer  of  the 
company.  The  proposed  change  is 
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responsible  for  overall  nuclear 
operations  without  limiting  the  title. 

Basis  for  proposed  no  significant 
hazards  consiaemtinn  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

Does  not  involv«  a  significant  mcreaae  in 
th«  probability  or  consequences  of  an 
accident  previously  evaluated 

The  proposed  amendment  dctet  not  mvolve 
a  signincant  increase  m  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  deletion  and  updating 
of  individual  titles  does  not  affect  plant 
operation  No  design  besls  accidents  are 
arfscted  by  the  proposed  administrative  and 
editorial  changes  and.  as  such,  there  are  no 
physical  changes  to  the  facility  or  its 
operation. 

Does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

The  proposed  IT.S  changes  an? 
administrative  and  editorial  in  nature.  No 
changes  to  the  facility  structures,  systems 
and  components  or  their  oporation  will 
result  The  design  and  design  basis  of  the 
bcillty  remain  unchanged  The  plant  safety 
analyses  remain  current  and  accurate  No 
new  or  different  failure  mechanisms  are 
Introduced  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not 
introduced. 

Does  not  involve  a  significant  reduction  in 
the  margin  of  safety 

The  proposed  ITS  changes  are 
administrative  and  edttorial  in  nature.  The 
proposed  safety  margins  established  through 
the  design  and  facility  license  including  the 
Improved  Technical  Specifications  remain 
unchanged.  In  addition,  the  proposed 
amendment  ensures  continued  emphasis  and 
assignment  of  responsibility  for  overall 
nuclear  safety.  Therefore,  all  margins  of 
safety  are  maintained 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  S  50.92(c)  are  satisfied 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room  location: 
Coastal  Region  Library,  8619  W. 
Crystal  Street,  Crystal  River,  Florida 
34428 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel,  Florida 
Power  Corporation,  MAC-A5A,  P.O. 
Box  14042,  St.  Petersburg.  Florida 
33733-4042 

NEC  Project  Director  Frederick  J. 
Hebdon 


tlunda  t'ower  Lurporalion.  in  ai.. 
Docket  No  50-302.  Crystal  River 
Nuclear  Generating  Plant.  Unit  No.  3, 
Citrus  County.  Florida 

Date  of  amendment  request:  March 
20,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Inservice  Inspection  Program 
described  in  Improved  Technical 
Specification  (ITS)  5.6.2.8.C.  This  ITS 
currently  states  that  the  reactor  coolant 
pump  (RCP)  motor  flywheels  will  be 
inspected  during  the  "Spring  1998 
refueling  outage,"  which  would  have 
been  refueling  outage  11.  Due  to  a  recent 
17-month  extended  outage,  refueling 
outage  11  has  been  deferred  until  Fall 
1999.  The  proposed  change  is  intended 
to  accurately  reflect  the  new  refueling 
outage  11  schedule. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

The  proposed  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated 

The  safety  function  of  the  RCP  flywheels 
IS  to  provide  a  coastdown  period  during 
which  the  RCPs  would  continue  to  provide 
reactor  coolant  flow  to  the  reactor  after  loss 
of  power  to  the  RCPs  The  maximum  loading 
on  the  RCP  motor  flywheel  results  from 
ovvrspeed  following  a  large  loss  of  coolant 
accident  (LOCA)  T^e  estimated  maximum 
obtainable  speed  in  the  event  of  a  Reactor 
Coolant  System  piping  break  was  established 
conservatively  The  proposed  one-time 
editorial  change  to  remove  the  words  "Spring 
1996  refueling  outage  '  and  replace  them 
with  "to  coincide  with  Refueling  Outage 
llR"  does  not  affect  that  analysis.  The 
proposed  change  in  dates  is  editorial  in  that 
it  merely  reflects  the  new  date  for  cycle  11. 
The  usage  time  for  the  flywheels  is  bounded 
by  the  original  estimates  The  proposed 
editorial  change  does  not  affect  the  amount 
of  radioactive  material  available  for  release  or 
modify  any  systems  used  for  mitigation  of 
such  releases  during  accident  conditions. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  will  not  create  the 
{xissibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  editorial  change  will  not 
change  the  design,  configuration,  or  method 
of  operation  of  the  plant.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  change  will  not  involve  a 
significant  reduction  to  any  margin  of  safety. 

The  profKJsed  Amendment  is  an  editorial 
change  to  reflect  that  CR-3's  operating  cycle 


is  not  ending  in  spring  1998,  but  in  fall  1999. 
The  proposed  change  does  not  affect  the 
methods  of  insf>ection  or  its  acceptance 
criteria.  Therefore,  the  margins  of  safety 
defined  in  RG  (Regulatory  Guide]  1.14  are  not 
changed 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  §  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
Local  Public  Document  Room  location: 

Coastal  Region  Library.  8619  W. 

Crystal  Street,  Crystal  River,  Florida 

34428 
Attorney  for  licensee:  R.  Alexander 

Glenn,  General  Counsel,  Florida 

Power  Corporation,  MAC-A5A,  P.O. 

Box  14042,  St.  Petersburg,  Florida 

33733-4042 
NRC  Project  Director:  Frederick  J. 

Hebdon 

lES  Utilities  Inc..  Docket  No.  50-331. 
Duane  Arnold  Energy  Center.  Linn 
County,  Iowa 

Date  of  amendment  request:  April  15. 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
update  the  existing  pressure- 
temperature  curves  with  new  curves 
with  values  from  18  to  32  effective  full 
power  years  t)ased  on  the  testing  and 
analysis  of  reactor  pressure  vessel 
surveillance  materials. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  pressure- 
temf>erature  limits  are  not  derived  from 
Design  Basis  Accident  (DBA)  analyses.  They 
are  prescribed  by  the  ASME  B4PV  Code  and 
10  CFR  part  50  appendices  G  and  H  as 
restnctions  on  normal  operation  to  avoid 
encountering  pressure,  temperature,  and 
temf)erature  rate  of  change  conditions  that 
might  cause  undetected  flaws  to  propagate 
and  cause  nonductile  failure  of  the  reactor 
coolant  pressure  boundary. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  amendment  will 
merely  update  the  pressure-temperature 
curves  (and  associated  SRs  and  Bases) 
already  existing  in  the  plant  Improved 
Technical  Specifications  to  provide  limits 
from  18  to  32  EFPY  of  operation,  which  are 
based  upon  evaluation  and  analysis  of  actual 
in-vessel  material  specimens,  per  10  CFR  part 
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50,  appendices  G  and  H.  The  pressure- 
temperature  curves  are  established  to  the 
requirements  of  10  CFR  part  50,  appendix  G 
to  assure  that  brittle  fracture  of  the  reactor 
vessel  is  prevented. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  10  CFR  part  50,  appendix  G  specifies 
fracture  toughness  requirements  to  provide 
adequate  margins  of  safety  during  operation 
over  the  service  lifetime.  The  values  of 
adjusted  reference  temperature  and  upper 
shelf  energy  determined  as  a  result  of  the  10 
CFR  part  50.  appendices  G  and  H  analysis  are 
expected  to  remain  within  the  limits  of 
Regulatory  Guide  1.99.  Revision  2  and 
appendix  G  of  10  CFR  part  50  (less  than  200° 
F  and  greater  than  50  ft-lbs  respectively)  for 
at  least  32  EFPY  of  operation 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  .SO  92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  deteimine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Rnnm  location 

Cedar  Rapids  Public  Librarv,  500  First 

Street,  SE..  Cedar  Rapids.  L\  52401 
Attorney  for  licensee:  lack  Newman,  Al 

Gutternnan.  Morgan.  Lewis  &  Bockius. 

1800  M  Street.  N\V  ,  Washington.  DC 

2003fV-58B9 
Acting  NRC  Project  Director  Richard  P 

Savio 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station. 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  March 
27, 1997 

Description  of  amendment  request 
The  proposed  amendment,  included  as 
part  of  the  proposed  conversion  from 
the  current  Technical  Specifications 
(TS)  to  improved  TS  would  establish 
Allowable  Values  for  the 
instrumentation  included  in  Section  3.3, 
as  a  result  of  the  plant-spe<:ific 
application  of  the  General  Electric 
Instrument  Setpoint  .Methodology  to  the 
Cooper  Nuclear  Station  (CNS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previouslv  evaluated'' 

The  proposed  change  m  selected 
Allowable  Values  for  the  instrumentation 
included  in  proposed  Section  3  3  of  the 
Technical  Specifications  is  the  result  of 
application  of  the  CNS  instrumentation 
setpoml  methodology  This  methodology 
incorporates  the  guidance  of  15.^ 
Recommended  Practice  1SA-RP67.04,  Part  U, 


'Methodologies  for  the  Determination  of 
Setpoints  for  Nuclear  Safety-Related 
Instrumentation."  September  1994. 
Application  of  this  methodology  results  in 
instrumentation  selected  Allowable  Values 
which  more  accurately  reflect  total 
instrumentation  loop  accuracy  as  well  as  that 
of  test  equipment  and  setpxjint  drift  between 
Surveillances.  The  proposed  change  will  not 
result  in  any  hardware  changes.  The 
instrumentation  included  in  proposed 
Section  3.3  of  the  Technical  Specifications  is 
not  assumed  to  be  an  initiator  of  any 
analyzed  event.  Existing  operating  margin 
between  plant  conditions  and  actual  plant 
setpoints  is  no^  significantly  reduced  due  to 
this  change.  As  a  result,  the  proposed  change  . 
will  not  result  in  unnecessary  plant 
transients. 

The  role  of  the  proposed  Section  3.3 
instrumentation  is  in  mitigating  and  thereby 
limiting  the  consequences  of  accidents.  The 
Allowable  Values  have  been  developed  to 
ensure  that  the  design  and  safety  analysis 
limits  will  be  satisfied  The  methodology 
used  for  the  development  of  the  Allowable 
Values  ensures  the  affected  instrumentation 
remains  capable  of  mitigating  design  basis 
events  as  described  in  the  safety  analyses  and 
that  the  results  and  consequences  described 
in  the  safety  analyses  remain  tiounding. 
Additionally,  the  proposed  change  does  not 
alter  the  plant's  abilitv  to  detect  and  mitigate 
events.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

2  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  is  the  result  of 
application  of  the  CNS  instrumentation 
setpoint  methodology  and  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
dcciaeni  from  any  accident  previously 
evaluated  This  is  based  on  the  fact  that  the 
method  and  manner  of  plant  op>eration  is 
unchanged  The  use  of  the  proposed 
Allowable  Values  does  not  impiact  safe 
operation  of  CNS  in  that  the  safety  analysis 
limits  will  be  maintained.  The  prop>osed 
Allowable  Values  involve  no  system 
additions  or  physical  modifications  to 
systems  in  the  station. 

These  Allowable  Values  were  developed 
using  a  methodology  to  ensure  the  affected 
instrumentation  remains  capable  of 
mitigating  accidents  and  transients.  Plant 
equipment  will  not  be  op)erated  in  a  manner 
different  from  previous  operation,  except  that 
setpoints  may  be  changed.  Since  operational 
methods  remain  unchanged  and  the 
operating  parameters  have  been  evaluated  to 
maintain  the  station  within  existing  design 
basis  criteria,  no  different  type  of  failure  or 
accident  is  created 

3.  Does  this  change  involve  a  significant 
reduction  m  a  margin  of  safety? 

The  proposed  change  does  not  involve  a 
reduction  m  a  margin  of  safety.  The  proposed 
changes  have  been  developed  using  a 
methodology  to  ensure  safety  analysis  limits 
are  not  exceeded  As  such,  this  profXDsed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Room  location: 

Auburn  Memorial  Library,  1810 

Courthouse  Avenue,  Auburn,  NE 

68305 
Attorney  for  licensee:  Mr.  John  R. 

McPhail,  Nebraska  Public  Power 

District,  Post  Office  Box  499. 

Columbus.  NE  68602-0499 
NRC  Project  Director:  )ohn  N.  Hannon 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  March 
27,  1997. 

Description  of  amendment  request: 
The  proposed  amendment,  included  as 
part  of  the  proposed  conversion  from 
the  current  Technical  Specifications 
(GTS)  to  the  improved  Technical 
Specifications  (ITS),  would  add  an 
additional  action  statement  to  a  limiting 
condition  for  operation  (LCO).  The  LCO 
is  in  the  Improved  Standard  Technical 
SpecificaUons  (ISTS,  NUREG-1433. 
Revision  1)  3.6.2.3  on  the  residual  heat 
removal  suppression  pool  cooling 
subsystems.  The  requirements  in  the 
proposed  ITS  3.6.2.3  on  the  subsystems 
do  not  exist  in  the  CIS.  The  Action  B 
for  ITS  3.6.2.3  would  require  that  if  the 
two  such  subsystems  were  inoperable, 
one  subsystem  would  have  to  be 
restored  to  op>erability  within  8  hours  or 
the  plant  would  be  in  ITS  3.0.3.  ITS 
3.0.3  governs  plant  operation  if  an  LCO 
(i.e.,  ISTS  3.6.2.3)  and  the  associated 
action  statement  are  not  met  (i.e..  Action 
B  to  ISTS  3.6.2.3). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  propxjsed  change  provides  more 
stringent  requirements  for  of)eration  of  the 
facility.  These  more  stringent  requirements 
do  uot  result  in  operation  that  will  increase 
the  probability  of  initiating  an  analyzed  event 
and  do  not  alter  assumptions  relative  to  (the) 
mitigation  of  an  accident  or  transient  event 
The  more  restrictive  requirements  continue 
to  ensure  •   •   •  systems,  and  compwnents 
((i.e.,  the  residual  heat  removal  suppression 
pool  cooling  subsystems))  are  maintained 
consistent  with  the  safety  analyses  and 
licensing  basis.  Therefore,  this  (the  proposed) 
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ii;  1  the  probability  or  coriM  , 

of  any  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  typ>e  nf  equipment  will  be  installed) 
or  changes  in  the  methods  governing  normal 
plant  operation.  The  proposed  change  does 
impose  different  requirements.  However,  this 
change  is  consistent  with  the  assumptions  in 
the  safety  analyses  and  licensing  basis.  Thus, 
this  change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

3  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  imposition  of  more  restrictive 
requirements  either  has  no  impact  on  or 
increases  the  margin  of  plant  safety  As 
provided  in  the  discussion  of  the  change, 
each  change  in  this  category  (i.e.,  more 
restrictive  requirements)  is,  by  definition, 
providing  additional  restrictions  to  enhance 
plant  safety.  The  change  maintains 
requirements  (systems  and  components) 
within  the  safety  analyses  and  licensing 
basis.  Therefore,  this  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Room  location: 

Auburn  Memorial  Library.  1810 

Courthouse  Avenue.  Auburn.  NE 

68305 
Attorney  for  licensee:  Mr.  John  R. 

McPhail,  Nebraska  Public  Power 

District.  Post  Office  Box  499. 

Columbus.  NE  68602-0499 
NRC  Project  Director:  John  N,  Hannon 

Nebraska  Public  Power  District.  Docket 
No.  50-298,  Cooper  Nuclear  Station. 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  March 
27.  1997. 

Description  of  amendment  request: 
The  proposed  amendment,  included  as 
part  of  the  proposed  conversion  from 
the  current  Technical  Specifications 
(CTS)  to  the  improved  Technical 
Specifications  (ITS),  would  add  an 
additional  test  (i.e.,  water  and  sediment 
content  within  limits)  of  diesel  fuel  oil 
that  could  be  used  in  place  of  a  current 
test  (i.e..  clear  and  bright  appearance 
with  proper  color)  in  the  diesel  fuel  oil 
testing  program.  The  current  tests  are 
listed  in  CTS  4.9.A.2.d/e.  The  testing 
program  will  be  in  the  new  ITS  5.5.9, 
The  additional  test  is  change  number  25 
to  Section  5.0  of  the  Improved  Standard 
Technical  Specifications  {NUREG-1433. 
Revision  1). 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  provides  more 
stringent  requirements  for  operation  of  the 
facility.  (This)  more  stringent  (requirement) 
dcKes)  not  result  in  operation  that  will 
increase  the  probability  of  initiating  an 
analyzed  event  and  do(es)  not  alter 
assumptions  relative  to  (the)  mitigation  of  an 
accident  or  transient  event  The  more 
restrictive  (requirement)  continue(s)  to 
ensure  *   •   •  systems  and  components  (i.e.. 
the  diesel  generators)  are  maintained 
consistent  with  the  safety  analyses  and 
licensing  basis.  Therefore,  the  proposed 
change  does  not  involve  an  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
di^rent  type  of  equipment  will  be  installed) 
or  changes  in  the  methods  governing  normal 
plant  operation.  However,  this  change  is 
consistent  with  the  assumptions  in  the  safety 
analyses  and  licensing  basis.  Thus,  this 
change  does  not  create  the  pKjssibility  of  a 
new  or  different  kind  of  accident  hxim  any 
accident  previously  evaluated  is  not  created. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  impiosition  of  more  restrictive 
requirements  either  has  no  impact  on  or 
increases  the  mai;gin  of  plant  safety.  As 
provided  in  the  discussion  of  the  change, 
each  change  in  this  category  (i.e.,  a  more 
restrictive  requirement)  is,  by  definition, 
providing  additional  restrictions  to  enhance 
plant  safety.  The  change  maintains  (systems 
and  components)  within  the  safety  analyses 
and  licensing  basis.  Therefore,  this  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room  location: 
Auburn  Memorial  Library,  1810 
Courthouse  Avenue.  Auburn,  NE 
68305 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District.  Post  Office  Box  499. 
Columbus,  NE  68602-0499 

NRC  Project  Director:  John  N.  Hannon 


Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  March 
27.  1997. 

Description  of  amendment  request: 
The  proposed  amendment,  included  as 
part  of  the  proposed  conversion  from 
the  current  Technical  Specifications 
(TS)  to  improved  TS  for  the  Cooper 
Nuclear  Station  (CNS).  would  relocate 
the  Trip  Level  Settings  for  the  Rod 
Block  Monitor  from  Table  3.2.C  of  the 
current  TS  to  the  Core  Operating  Limits 
Report.  Also,  details  relating  to  the 
Alternate  Shutdown  system  design  and 
operation  are  proposed  to  be  relocated 
from  current  TS  3.2.1  and  4.2.1  to  the 
improved  TS  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the      , 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  three  criteria  of  10  CFR  .SO  92(c).  and 
has  determined  the  following 

The  proposed  changes  relocate  certain 
details  from  the  Technical 
Specifications  to  the  Bases  and  the  Core 
Operating  Limits  Report  (COLR)  The 
Bases  and  the  COLR  (  ontaining  the 
relocated  information  will  be 
maintained  in  accordance  with  10  CFR 
50.59.  In  addition,  t^^e  Bases  and  COLR 
are  subject  to  the  applicable  change 
control  provisions  of  Chapter  5.0, 
Administrative  Controls  .  of  the 
proposed  improved  Technical 
Specifications.  Since  anv  changes  to  the 
Bases  or  the  COLR  will  be  evaluated  per 
the  requirements  of  10  CFR  50.59  or 
other  applicable  change  control 
provisions,  no  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  will 
result.  Therefore,  these  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve 
any  physical  alterations  to  the  plant  (no 
new  or  different  type  of  equipment  will 
be  installed),  or  changes  in  the  methods 
governing  normal  plant  operation.  The 
proposed  changes  will  not  impose  or 
eliminate  any  requirements,  and 
adequate  control  of  the  information  will 
be  maintained.  Thus,  these  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  will  not  reduce 
a  margin  of  safety  because  they  have  no 
impact  on  any  safety  analysis 
assumptions.  In  addition,  the  details  to 
be  transposed  from  the  TS  to  the  Bases 
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and  the  COLR  are  unchanged.  Since  any 
future  changes  to  these  details  in  the 
Bases  or  the  COLR  will  be  evaluated  per 
the  requirements  of  10  CFR  50.59  or 
other  applicable  change  control 
provisions,  no  reduction  in  a  margin  of 
safety  will  result.  As  such,  these 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above  discussion,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Boom  location: 

Auburn  Memorial  Librarv',  1810 

Courthouse  Avenue.  Auburn,  NE 

68305 
/^ttomey/or //censee.  Mr.  John  R. 

McPhail,  Nebraska  Public  Power 

District,  Post  Office  Bo.x  499. 

Columbus.  NE  68602-0499 
NEC  Project  Director:  )ohn  N.  Hannon 

North  Atlantic  Energy  Service 
Corporation.  Docket  No.  50-443, 
Seabrook  Station.  Unit  No.  I, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  April  8. 

1998. 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Technical  Specifications  (TSs)  4.4.5.3. 
Steam  Generators — Inspection 
Frequencies,  and  3  4  6  2.c.  Reactor 
Coolant  System  (RCS)  Leakage,  and  the 
associated  bases  to  accommodate  fuel 
cycles  of  up  to  24  months  with  respect 
to  the  allowed  time  interval  between 
steam  generator  inservice  inspections 

Basis  for  proposed  no  significant 
hazards  consideration  detennmation 
As  required  by  10  CFR  50.91(a!.  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 

significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

Extending  Surveillance  Requirement  (SR) 
4  4.5.3  to  accommodate  a  24  month  cycle  for 
inspection  of  steam  generator  tubes  structural 
integrity,  as  well  as.  imposing  a  more 
restrictive  Limiting  Condition  for  Operation 
(TS  3,4  6  2  cl  for  reactor  coolant  system 
leakage  thrt^ugh  C^^tegory  C-2  steam 
generators,  will  neither  exacerbate  nor 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  Seabrcxik  Station  [updated 
final  safetv  analysis  report]  IjFS.AiR. 

The  proposed  changes  to  SR  4  4.5.3  do  not 
alter  the  intent  or  method  by  which  the 
surveillances  are  conducted,  do  not  involve 
physical  changes  to  the  plant,  do  not  alter  the 
way  structures,  systems  or  components 


(SSCs)  function,  and  do  not  modify  the 
manner  in  which  the  plant  is  operated. 
The  proposed  change  to  TS  3.4.6. 2. c 
imposes  more  restrictive  limits  on  plant 
operations  due  to  RCS  leakage  through  steam 
generators.  The  proposed  change  does  not 
involve  physical  changes  to  the  plant  or  alter 
the  way  a  SSC  functions. 

The  proposed  changes  to  SR  4.4.5.3  and  TS 
3.4.6.2.C,  and  their  associated  Bases,  will  not 
adversely  affect  the  ability  of  the  steam 
generators  to  perform  their  intended  safety 
function.  Furthermore,  the  proposed  changes 
do  not  adversely  affect  the  physical 
protective  boundaries  of  the  plant.  The 
propwsed  changes  do  not  affect  accident 
mitiators  or  precursors  and  do  not  alter  the- 
design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  The  proposed 
changes  do  not  alter  or  prevent  the  ability  of 
SSCs  to  perform  their  intended  function  to 
mitigate  the  consequences  of  an  initiating 
event  within  the  acceptance  limits  assumed 
in  the  Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  proposed  changes  are 
administrative  in  nature  and  do  not  change 
the  level  of  programmatic  controls  or  the 
procedural  details  associated  with 
aforementioned  surveillance  requirements. 
While  the  proposed  changes  will  lengthen 
the  interval  between  surveillances,  the 
increase  in  interval  has  been  evaluated;  and 
based  on  the  reviews  of  the  steam  generator 
tube  eddy  current  test  (ECT)  inspections,  it 
is  concluded  that  the  wear  growth  rate  of  the 
only  active  degradation  mechanism  (Anti- 
Vibration  Bar  (.A,VB)  wear)  identified  to  date 
at  Seabrook  Station  is  such  that  sufficient 
margin  exists  between  the  plugging  criteria 
and  structural  limit  such  that  no  tubes  are 
predicted  to  exceed  the  structural  limit  even 
with  the  longer  surveillance  interval. 

Since  there  are  no  changes  to  previous 
accident  analyses,  the  radiological 
consequences  associated  with  these  analyses 
remain  unchanged,  tiierefore.  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  Therefore,  the 
proposed  changes  will  not  significantly 
increase  the  probability  or  consequences  of 
any  previously  analyEed  accident. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analysed. 

The  proposed  changes  to  TS  3.4.6.2  and  SR 
4.4.5.3.  and  associated  Bases,  do  not  alter  the 
design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  There  are  no 
changes  to  the  source  term,  containment 
isolation  or  radiological  release  assumptions 
used  in  evaluating  the  radiological 
consequences  in  the  Seabrook  Station 
UFSAR  Existing  system  and  component 
redundancy  is  not  being  changed  by  the 
proposed  changes  The  proposed  changes 
have  no  impact  on  component  or  system 
interactions  The  proposed  changes  are 
administrative  in  nature  and  do  not  change 
the  level  of  programmatic  controls  and 
procedural  details  assfx;iated  with  the 
aforementioned  surveillance  requirements. 
Therefore  since  there  are  no  changes  to  the 
design  assumptions,  conditions. 


configuration  of  the  facility,  or  the  manner  in 
which  the  plant  is  operated  and  surveilled. 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safer\'. 

The  proposed  change  (  )  to  the  surveillance 
intervals  for  SR  4  4.5.3  is  still  consistent  with 
the  basis  for  the  interval.  The  intent  or 
method  of  performing  the  surveillances 
remains  unchanged.  The  more  restrictive 
limit  for  leakage  through  any  one  steam 
generator  placed  in  Category  C-2,  as  well  as, 
the  requirement  to  do  an  engineering 
assessment  of  steam  generator  tube  integrity, 
provides  additional  margin  of  ensuring  safe 
plant  operation. 

In  addition,  there  is  no  adverse  affect  on 
equipment  design  or  operation  and  there  are 
no  changes  being  made  to  the  Technical 
Specification  required  safety  limits  or  safety 
system  settings  that  would  adversely  affect 
plant  safety.  The  proposed  changes  are 
administrative  in  nature  and  do  not  change 
the  level  of  programmatic  controls  and 
procedural  details  associated  with  the 
aforementioned  surveillance  requirements. 
While  the  proposed  changes  will  lengthen 
the  interval  between  surveillances,  the 
increase  in  interval  has  been  evaluated:  and 
based  on  the  reviews  of  the  steam  generator 
tube  ECT  inspections,  it  is  concluded  that  the 
wear  growth  rate  of  the  only  active 
degradation  mechanism  (AVB  wear) 
identified  to  date  at  Seabrook  Station  is  such 
that  sufficient  margin  exists  between  the 
plugging  criteria  and  structural  limit  such 
that  no  tubes  are  predicted  to  exceed  the 
structural  limit  even  with  the  longer 
surveillance  interval.  Therefore,  extension  of 
the  current  surveillance  intervals  to 
accommodate  a  24  month  cycle  will  not 
significantly  degrade  the  ability,  the 
availability  or  the  reliability  of  the  steam 
generators  to  f»erform  their  intended  safety 
function,  thus,  it  is  concluded  that  there  is 
no  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room  location: 
Exeter  Public  Library,  Founders  PaA. 
Exeter,  NH  03833 

Attorney  for  licensee:  Lillian  M.  Cuoco. 
Esq..  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
PO  Box  270.  Hartford,  CT  06141-0270 

NRC  Project  Director  Cecil  O.  Thomas 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station.  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  April  6. 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  will  modify 
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the  Technical  Specifications  (TSs)  by  (1) 
adding  a  surveillance  requirement  to 
verify  pressurizer  heater  capacity  to  TS 
3.4.4.  "Reactor  Coolant  System — 
Pressurizer,"  (2)  moving  the 
identification  of  the  location  of  the 
containment  air  temperature  detectors 
from  the  surveillance  requirements 
portion  of  TS  3.6.1.5.  "Containment 
Systems — Air  Temperature."  to  the  TS 
Bases  for  Containment  Systems.  Section 
3/4.4.6.1.5.  "Air  Temperature."  and  (3) 
modifying  the  action  statements  and 
surveillance  requirements  of  TS  3.7.1.5, 
"Plant  Systems — Main  Steam  Isolation 
Valves."  The  TS  Bases  would  also  be 
updated  to  include  the  list  of 
containment  air  temperature  detectors 
and  reflect  the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  detenni nation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
prabability  or  consequences  of  an  accident 
previously  evaluated. 

Thn  proposed  change  to  add  a  surveillance 
requirement  (SR)  4.4.4.2  to  verify  pressurizer 
heater  capacity  will  help  ensure  the 
pressurizer  will  be  able  to  function  as 
designed  to  maintain  Reactor  Coolant  System 
pressure.  There  will  he  no  effect  on  any 
design  basis  accident  previously  evaluated  or 
on  any  equipment  impiortant  to  safety. 
Therefore,  the  pro(x>sed  change  will  not 
result  In  a  significant  increase  in  the 
protiability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  modify  the 
wording  of  SR  4.6.1  5  and  to  relocate  the  list 
of  containment  air  temperature  detectors 
from  SR  4.6.1.5  to  the  Bases  will  not  affect 
the  Technical  Specification  limit  for 
containment  temperature  or  the  frequency  of 
verification  of  this  limit  The  propwsed 
changes  do  not  alter  the  way  any  structure, 
system,  or  component  functions.  The  initial 
assumption  for  containment  temperature 
used  in  the  design  basis  accident  analysis 
will  remain  the  same.  There  will  be  no  affect 
on  any  design  basis  accident  previously 
evaluated  or  on  any  equipment  important  to 
safety  Therefore,  the  proposed  changes  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  action 
statements  and  surveillance  requirements  of 
Technical  Specification  3  7.1  5  will  not  affect 
the  operability  requirements  of  the  main 
(steamline)  isolation  valves  (MSIVs).  There 
will  be  no  effect  on  any  design  t>asis  accident 
previously  evaluated  or  on  any  equipment 
important  to  safety  Therefore,  the  proposed 
changes  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  have  no  adverse 
effect  on  any  of  the  design  basis  accidents 
previously  evaluated  or  on  any  equipment 


important  to  safety  Therefore,  the  License 
Amendment  Request  does  not  impact  the 
probability  of  an  accident  previously 
evaluated  nor  does  it  involve  a  significant 
increase  in  the  consequences  or  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

The  proposed  changes  will  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  l>e  installed)  or  require  any 
new  or  unusual  operator  actions.  They  do  not 
alter  the  way  any  structure,  system,  or 
component  functions  and  do  not  alter  the 
manner  in  which  the  plant  is  operated.  The 
profx>sed  changes  do  not  introduce  any  new 
failure  modes.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  add  SR  4.4.4.2 
to  verify  pressurizer  healer  ca(>acity.  relocate 
the  list  of  containment  temperature  detectors 
used  to  verify  containment  temperature  from 
SR  4.6.1.5  to  the  associated  Bases,  and 
modify  the  action  statements  and 
surveillance  requirements  of  Technical 
Specification  3  7.1  5 

These  changes  will  have  no  adverse  effect 
on  equipment  important  to  safety.  This 
equipment  will  continue  to  function  as 
assumed  in  the  design  basis  accident 
analysis.  Therefore,  there  will  be  no 
significant  reduction  in  the  margin  of  safety 
as  defined  in  the  Bases  for  the  technical 
Specifications  affected  by  these  prop>osed 
changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Room  location: 
Learning  Resources  Center,  Three 
Rivers  Community-Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut,  and  the  Waterford 
Library.  ATTN:  Vince  Juliano,  49 
Rope  Ferry  Road,  Waterford. 
Connecticut 
Attorney  for  licensee:  Lillian  M.  Cuoco, 
Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford,  Connecticut 
NRC  Deputy  Director:  Phillip  F.  McKee 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  April  13, 
1998 

Description  of  amendment  reque'i: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TSs)  by  adding  a  new  TS  3.5.5, 


"Emergency  Core  Cooling  Systems — 
Trisodium  Phosphate  (TSP)."  Also,  the 
surveillance  requirements  in  TSs 
4.5.2.C.3  and  4.5.2  c. 4  would  be 
relocated  to  new  TS  3.5.5  as  TS  4.5.5.1 
and  TS  4.5.5.2,  respectively.  The 
applicable  TS  Index  page  and  Bases 
sections  will  be  updated  to  reflect  the 
proposed  change.^. 

Cnanges  to  the  current  requirements 
for  the  TSP  are  also  proposed  The  TSP 
requirements  in  TS  4.5.2.C.3  would 
become  the  limiting  conditions  for 
operation  in  the  new  TS;  the  amount  of 
TSP  required  would  increase  from 
"equal  to  or  greater  than  110  cubic  feet" 
to  "equal  to  or  greater  than  282  cubic 
feet"  based  on  the  new  calculations;  the 
applicability  would  be  expanded  to 
include  all  of  Mode  3:  the  action 
statement  would  allow  48  hours  to 
restore  the  TSP  volume;  and  changes 
would  also  be  made  to  the  required  tests 
and  specific  details  would  be  relocated 
to  the  applicable  TS  Bases 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  relocate  the 
ciurent  trisodium  phosphate  (TSP) 
dodecahydrate  Technical  Sp>ecification 
requirements  from  the  surveillance 
requirements  for  the  Emergency  Core  Cooling 
System  to  a  new  TSP  Technical  Specification 
will  not  change  the  requirement  to  store  TSP 
inside  containment.  The  proposed  changes 
will  require  a  large  quantity  of  TSP  to  be 
stored  inside  containment.  This  large 
quantity,  based  on  a  recently  revised 
calculation,  will  ensure  sufficient  TSP  is 
available  for  containment  sump  water  pH 
control.  These  proposed  changes  do  not  alter 
the  way  any  structure,  system,  or  compionent 
functions.  There  will  bie  no  adverse  effect  on 
any  design  basis  accident  previously 
evaluated,  on  any  equipment  important  to 
safety,  or  o  n  the  radiological  consequences 
of  any  design  basis  accident.  Therefore,  this 
License  Amendment  Request  does  not  impact 
the  probability  of  an  accident  previously 
evaluated  nor  does  it  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frt>m  any  accident 
previously  evaluated. 

The  proposed  change  to  increase  the  TSP 
volume  stored  inside  containment  will 
require  two  of  the  wire  mesh  TSP  baskets 
inside  containment  to  be  replaced  by  two 
new  and  larger  wire  mesh  biaskets.  The 
design  of  the  new  baskets  has  been  evaluated 
and  it  is  consistent  with  the  requirements  for 
equipment  installed  in  containment.  The 
replacement  of  the  two  wire  mesh  baskets 
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will  not  result  in  any  significant  change  in 
plant  configuration  and  will  not  require  any 
new  or  unusual  operator  actions  It  will  alter 
the  way  any  structure  system,  or  component 
functions  and  does  not  alter  the  manner  m 
which  the  plant  is  operated   it  will  not 
introduce  any  new  failure  modes  Therefore 
the  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  anv  accident  previously 
evaluated 

3   involve  a  significant  reduction  in  a 
margin  of  safety 

The  proposed  rhanges  will  relocate  the 
current  Technical  Specification  requirements 
for  TSP  to  a  new  Technical  Specification 
The  minimum  required  volume  will  be 
increased  to  reflect  the  results  of  a  new 
calculation  performed  to  support  the  current 
requirement  to  raise  containment  sump  pH 
(equal  to  or  greater  than]  7  0  These  changes 
will  have  no  adverse  effect  on  equipment 
important  to  safety  This  equipment  will 
continue  to  function  as  assumed  in  the 
design  basis  accident  analysis  Therefore, 
there  will  be  no  significant  reduction  of  the 
margin  of  safety  as  defined  in  the  Bases  for 
the  Technical  Sp>ecifications  affected  bv  these 
proposed  changes 

The  NRC  staff  has  reviewed  the 

licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Room  location: 
Learning  Resourt   s  Center,  Three 
Rivers  Community-Technical  College, 
574  New  London  Turnpike.  Norwich, 
Connecticut,  and  the  Waterford 
Library  .  ATTN  Vince  luliano,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut 
Attorney  for  licensee:  Lillian  M.  Cuoco, 
E.sq,,  Senior  .Nuclear  Counsel 
Northeast  Utilities  Service  Company. 
P.O.  Box  270.  Hartford.  Connecticut 
NRC  Deputy  Director:  Phillip  F.  McKee 

Northern  States  Power  Company. 
Docket  No  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Mjnnesota 

Date  of  amendment  request:  April  11. 
1997  (supersedes  Julv  26,  1996. 
application) 

Description  of  amendment  request: 
The  proposed  amendment  would 
modif\-  the  Monticello  Tet:hnical 
Specifications  (TS)  sections  3.6.C, 
Coolant  Chemistry,  and  3/4.1 7. B, 
Control  Room  Emergency  Filtration 
System  The  changes  were  proposed  to 
establish  TS  requirements  consistent 
with  modified  analysis  inputs  used  for 
the  evaluation  of  the  radiological 
consequences  of  the  main  steam  line 
break  accident. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a)  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

A  limit  is  established  in  the  piiint 
Technical  Specifications  for  steady  state 
radioiodine  concentration  m  the  reactor 
coolant  to  ensure  that  m  the  event  of  a 
release  of  radioactive  matenai  to  the 
environment  due  to  a  postulated  high  energy 
line  break  up  to  and  including  a  design  basis 
Main  Steam  Line  Break  Accident  radiation 
doses  are  maintained  within  the  guidelines  of 
10  CFR  part  100  The  steady  state  radioiodine 
concentration  in  the  reactor  coolant  is  an 
input  for  analysis  of  the  radiological 
consequences  of  an  accident  due  to  a  Main 
Steam  Line  Break  outside  of  containment  and 
postulated  high  energy  line  breaks  In 
addition,  requirements  are  established  in  the 
Tet:hnicai  Specifications  for  controi  room 
habitability.  Ehinng  an  accident,  tne  control 
room  emergency  filtration  system  provides 
filtered  air  to  pressunze  the  (xintro!  Room  to 
minimize  the  activity  .  and  therefore  the 
radiological  dose,  inside  the  control  room. 

A  change  is  proposed  for  the  steady  state 
radioiodine  concentration  This  value  is 
conservative  with  respect  to  the  value  used 
*Sn  the  Main  Steam  Line  Break  dose 
consequences  analysis  and  is  consistent  with 
the  dose  consequences  evaluation  of  a 
postulated  Reactor  Water  Cleanup  (KWCU) 
line  break  Changes  are  proposed  to  the 
limiting  conditions  for  operation  and 
surveillance  requirements  for  the  Control 
Room  Emergenc-y  Filtration  Train  iodine 
removal  efficiency  These  changes  are 
consistent  with  the  inputs  used  in  the 
analysis  of  the  radiological  consequences  of 
the  postulated  RWCL  line  break  and  the 
Mam  Steam  Line  Break  Accident.  These 
proposed  requirements  maintain  operating 
restnctions  for  analytical  inputs  used  in  the 
analysis  of  the  Main  Steam  Line  Break 
.Occident  Evaluation  of  these  events  has 
demonstrated  that  the  postulated  radiological 
consequences  will  remain  within  the 
licensing  basis  established  in  the  AEXZ 
[Atomic  Energy  Commission]  Provisional 
Operating  License  Safety  Evaluation  Report. 
dated  .March  18,  1970,  thus  the  proposed 
changes  do  not  result  in  an  increase  in  the 
consequences  of  previously  evaluated 
accidents. 

The  analysis  of  the  Main  Steam  Line  Break 
Accident  performed  using  a  reactor  coolant 
radioiodine  concentration  of  2  (microcuries)/ 
gm  dose  equivalent  Iodine-131  and  a  control 
room  ventilation  filter  efficiency  consistent 
with  the  proposed  Technical  Specifications 
changes  demonstrated  that  radiological 
consequences  of  the  .Main  Steam  Line  Break 
are  not  changed  significantly.  The 
radiological  consequences  of  the  Main  Steam 
Line  Break  Accident  remain  within  the 
exposure  guidelines  of  10  CFR  part  100  and 
10  CFR  part  50  appendix  A,  General  Design 


Criterion  19  The  offsite  dose  consequences 
remain  bounded  by  the  licensing  t>asis 
provided  in  the  AEC  Provisional  Operating 
License  Safety  Evaluation  Report,  dated 
March  18,  1970  The  control  room  doses 
calculated  for  the  hot  standby  Main  Steam 
Line  Break  Accident  using  the  TID-14844 
dose  conversion  factors  remain  bounded  by 
the  dose  consequences  of  the  comparable 
design  basis  loss  of  coolant  accident 

The  evaluation  of  the  postulated  RWCU 
line  break,  performed  using  a  reactor  coolant 
radioiodine  concentration  of  0,25 
(microcurie)/gm  dose  equivalent  Iodine-131 
and  a  control  room  ventilation  filter 
efficiency  consistent  with  the  proptosed 
Technical  Specifications  changes, 
demonstrated  that  the  radiological 
consequences  of  this  event  remain  within  the 
exposure  guidelines  of  10  CFR  part  100  and 
10  CFR  part  SO  Appendix  A,  General  Design 
Criterion  19.  The  ofbite  dose  consequencm 
remain  bounded  by  the  Main  Steam  Line 
Break  as  established  in  the  licensing  basis 
provided  in  the  AEC  Provisional  Ojjerating 
License  Safety  Evaluation  Repwrt,  dated 
March  18.  1970 

The  proposed  Technical  Specification 
changes  do  not  introduce  new  equipment 
operating  modes,  nor  do  the  proposed 
changes  alter  existing  system  inter- 
relationships The  proposed  changes  do  not 
introduce  new  failure  modes  The  system 
improvements  to  reduce  bypiass  leakage 
dunng  postulated  accidents  do  not  have  an 
adverse  effect  on  control  room  habitability. 
Therefore,  this  amendment  will  not  cause  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated  for  the 
Monticello  plant. 

2.  The  proposed  amendment  will  not 
create  the  px)ssibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  Technical  Specification 
changes  do  not  introduce  new  equipment 
operating  modes,  nor  do  the  proposed 
changes  alter  existing  system  inter- 
relationships Operator  action  to  mitigate  the 
consequences  of  the  postulated  RWCL'  line 
break  is  conservative  based  on  the  very 
limited  action  required  by  the  operator  to 
close  the  containment  isolation  valves  and 
the  availability  of  control  room  indications  to 
alert  the  operator  to  the  postulated  break.  The 
use  of  a  ten  (10)  minute  operator  response 
time  to  take  manual  actions  in  response  to 
pxjstulated  events  is  consistent  with 
Monticello's  licensing  basis  for  similar 
events.  The  use  of  operator  actions  and  all 
available  equipment  is  consistent  with 
current  regulatory  guidance  for  mitigating  the 
consequences  of  p>ostulated  line  breaks. 

The  proposed  change  to  the  sf>ecification 
for  reactor  coolant  dose  equivalent  ^ 

radioiodine  is  conservative  with  respiect  to 
the  re-evaluation  of  the  Main  Steam  Line 
Break  Accident  for  the  more  conservative  hot 
standby  initial  condition  for  the  postulated 
accident.  The  propmsed  change  to  the 
specification  for  reactor  coolant  dose 
equivalent  radioiodine  is  consistent  with  the 
postulated  high  energy  line  break  of  a  Reactor 
Water  Geanup  line.  The  proposed  changes  to 
the  limiting  conditions  for  operation  and 
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suxvuilidiiLe  rec|uirLTnL'iits  lor  ihv  control 
room  omergency  filtration  train  iodine 
removal  efficienq/  are  consistent  with  the 
Inputs  used  in  the  evaluation  of  the 
radiological  consequences  of  the  postulated 
RVVCU  line  break  and  the  Main  Steam  Line 
Break  Accident.  The  system  improvements  to 
reduce  bypass  leakage  during  postulated 
accidents  do  not  have  an  adverse  effect  on 
control  room  habitability.  Therefore,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  diR^erent  kind  of 
accident. 

3  The  proposed  ajnendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

Surveillance  data  has  demonstrated  the 
proposed  requirements  are  within  the  current 
capability  of  the  facility.  The  proposed 
changes  maintain  margins  of  safety.  These 
proposed  requirements  maintain  operating 
restrictions  for  analytical  mputs  used  in  the 
analysis  of  the  bounding  postulated  high 
energy  line  break  of  a  Reactor  Water  Cleanup 
line  and  the  Main  Steam  Line  Break 
Accident.  The  proposed  change  to  the 
specification  for  reactor  coolant  dose 
equivalent  radioiodine  is  conservative  with 
respect  to  the  re-evaluatlon  of  the  Main 
Steam  Line  Break  Accident  for  the  more 
conservative  hot  standby  initial  conditiqp  for 
the  postulated  accident.  The  proposed 
change  to  the  sf>ecification  for  reactor  coolant 
dose  equivalent  radioiodine  is  consistent 
with  the  postulated  high  energy  line  break  of 
a  Reactor  Water  Cleanup  line.  The  evaluation 
of  these  postulated  events  determined  that 
the  radiological  consequences  remain  within 
the  exposure  guidelines  of  10  CFR  part  100 
and  of  10  CFR  part  50  Appendix  A.  General 
Design  Criterion  19.  The  proposed  changes  to 
the  limiting  conditions  for  operation  and 
siu-veillance  requirements  for  the  control 
room  emergency  filtration  train  iodine 
removal  efficiency  provide  assurance  that  the 
system  will  perform  at  the  filter  efficiency  as 
used  in  the  evaluation  of  the  radiological 
consequences  of  the  postulated  events. 
Therefore,  the  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room  location: 
Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq..  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW. 
Washington.  DC  20037 

NRC  Project  Director:  Cynthia  A. 
Carpenter 


facijic  Uas  and  tlectnc  Lompany. 
Docket  Nos.  50-275  and  50-3 2 3.  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  request:  April  10, 
1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  revise  TS  6.2.2.g  and  6.3  to  change 
the  name  of  the  Operations  Manager  to 
Operations  Director  and  to  change  the 
requirement  for  the  Operations  Director 
to  hold  a  senior  reactor  opei^tor  (SRO) 
license. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  revise  the  title  of 
the  Operations  Manager  to  Operations 
Director  is  an  administrative  change  that 
clarifies  the  Technical  Specification  (TS)  to   j 
reflect  current  position  titles. 

The  proposed  change  provides  assurance 
that  the  Operations  Director  will  continue  to 
have  knowledge  of  pressurized  water  reactor 
(PWR)  operation  and  emergency  event 
mitigation.  The  proposed  change  does  not 
detract  from  the  Operations  [)irector's  ability 
to  perform  his  primary  respionsibilities.  In 
this  case,  by  having  previously  held  a  senior 
reactor  operator  (SRO)  license,  the 
Operations  Director  has  achieved  the 
necessary  training,  skills,  and  experience  to 
fully  understand  the  operation  of  plant 
equipment  and  the  watch  requirements  for 
operators.  In  summary,  the  proposed  change 
does  not  aHect  the  ability  of  the  Op>erations 
Director  to  provide  the  plant  oversight 
required  of  his  p>osition. 

Additionally,  another  off-shift  individual 
that  holds  an  SRO  license  for  Diablo  Canyon 
Power  Plant  (DCPP)  directs  the  licensed 
activities  of  licensed  operators  (an 
Operations  middle  manager)  will  have 
specific  knowledge  of  operation  and 
emergency  event  mitigation  at  EXZFP.  This 
will  assure  that  the  change  in  qualification  of 
the  Operations  Director  does  not  affect  the 
probability  of  an  operator  initiating  an 
accident  or  increasing  the  consequences  of  an 
accident  due  to  improper  direction  from 
management.  The  training  and  qualification 
programs  for  operators  on  shift  will  not  be 
affected  by  the  prop>osed  changes. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 


acciaent  trom  any  accident  previously 
evaluated. 

The  proposed  change  to  revise  the  title  of 
the  Operations  Manager  to  Operations 
Director  is  an  administrative  change  that 
clarifies  the  TS  to  reflect  current  position 
titles. 

The  proposed  change  to  TS  6.2.2g.  and  6.3 
do  not  a^ect  the  design  or  function  of  any 
plant  system,  structure,  or  component,  nor 
docs  it  change  the  way  plant  systems  are 
operated.  It  does  not  affect  the  performance 
of  NRC  licensed  operators  since  the  proposed 
changes  do  not  imp>act  the  training  or 
qualification  of  any  operator  on  shift. 
Operation  of  the  plant  in  conformance  with 
TS  and  other  license  requirements  will 
continue  to  be  supervised  by  personnel  who 
hold  an  SRO  license.  The  proprased  change 
to  TS  6.2. 2g  and  6.3  ensures  that  the 
Operations  Director  will  be  a  knowledgeable 
and  qualified  individual  by  requiring  the 
individual  to  have  held  an  SRO  license  at  a 
PWR. 

Therefore,  the  prop>osed  changes  do  not 
create  the  p>ossibllity  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  prop>o6ed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  to  revise  the  title  of 
the  Ojjerations  Manager  to  Operations 
Director  is  an  administrative  change  that 
clarifies  the  TS  to  reflect  current  pK>sition 
titles. 

The  propxwed  change  Involves  an 
administrative  control  that  is  not  related  to 
the  margin  of  safety.  The  propxjsed  change 
does  not  reduce  the  level  of  knowledge  or 
experience  required  of  an  individual  who 
fills  the  Operations  Director  pwsition.  nor 
does  it  affect  the  conservative  manner  in 
which  the  plant  is  operated.  The  on-shift 
licensed  operators  will  continue  to  be 
supervised  by  personnel  who  hold  an  SRO 
license  in  accordance  with  10  CFR  50  54(1). 

Therefore,  neither  of  the  proposed  changes 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  §  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom  Location: 
California  Polytechnic  State 
University,  Robert  E.  Kennedy 
Library,  Government  Documents  and 
Maps  Department,  San  Luis  Obispo, 
California  93407 

Attorney  for  Licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 

NRC  Project  Director:  William  H. 
Bateman 
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Public  Sen'ice  Electric  &■  Gas  Company. 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  March 
26.  1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS)  3/ 
4.8.2.1,  "AC  Distribution— Operating." 
to  add  operability  conditions  and  action 
statements  for  the  115-volt  vital 
instrument  bus  (VIB)  D  and  inverter. 
The  proposed  amendments  complete 
the  recommended  ai  tion  from  NRC 
Generic  Letter  91-11.  Resolution  of 
Generic  Issues  48,  ■LCOs  for  Class  IE 
Vital  Instrument  Buses."  and  49, 
"Interlocks  and  LCOs  for  Class  IE  Tie 
Breakers"  pursuant  to  10  CFR  50.54(f), 
dated  July  18.  1991. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  act  ident  prp\  lously 
evaluated 

The  prop>osec!  change  as  described  above, 
does  not  make  an\  phvsicai  changes  to  the 
plant  or  components,  nor  changes  the 
manner  in  which  the  plant  or  compt.inents 
are  operated  as  a  result  of  the  addition  of  the 
Note  and  the  D  VIB  and  Inverter  to  the  TS. 
The  proposed  change  incorporates  the 
operating  requirements  of  the  Technical 
Specification  Interpretation  (TSI)  developed 
in  response  to  GL  91- n  into  the  Salem  Unit 
1  and  2  Technical  Specifications 
Incorp)orating  this  interpretation  into  the 
Technical  Specifications  eliminates  the  need 
for  the  TSI. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  m  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  prop>osed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

The  proposed  change  does  not  introduce 
any  design  or  physical  configuration  change 
to  the  plants,  change  the  function  of  the  1 1 5 
Volt  D  VIBs  and  inverters,  or  the  manner  m 
which  they  are  maintained  or  tested 

Therefore,  the  proposed  amendment  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 

The  proposed  Action  Time?  associated 
with  the  incorpxiration  of  the  D  VIB  into  the 
Technical  Specifications  are  consistent  with 
the  current  Action  Times  for  the  A.  B.  and 
C  VIBs  for  a  loss  of  an  AC  bus.  Adding  the 
note  to  the  Salem  Unit  1  Technical 
Specification  brings  consistency  between 


Salem  Units  1  and  2,  and  is  also  consistent 
with  NUREG  1431,  Vol.  1,  Rev  1  "Standard 
Technical  Specifications  Westinghouse 
Plants." 

The  outage  duration  limit  of  72  hours  for 
the  D  inverter  is  acceptable  based  on  the 
following:  (1)  the  proposed  72  hours  Action 
Time  to  restore  the  inoperable  inverter  to 
operable  is  supported  by  a  PSA  [probabilistic 
safety  assessment)  assessment  NRC  Draft 
SRP  (Standard  Review  Plan]  Chapter  16.1, 
Revision  13.  "Risk-Informed  Decision 
making:  Technical  Specifications"  notes  that 
an  incremental  conditional  core  damage 
probability  (ICCDP)  of  5  0  E-7  is  considered 
very  small.  The  proposed  72  hour  allowable 
outage  time  was  calculated  utilizing  the  NRC 
incremental  conditional  core  damage 
probability  (ICCDP),  and  (2)  the  inoperability 
of  the  D  VIB  Inverter  will  not  affect  the 
operation  of  any  Safeguard  Equipment 
Cabinet  (SEC)  or  Emergency  Diesel  Generator 
(EDO). 

Therefore,  the  proposed  amendment  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signifi<.anf  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem.  NJ  08079 

.Mtornev  for  licensee:  Jeffrie  J.  Keenan, 
E.squire.  Nuclear  Business  Unit — N21. 
P.O.  Box  236.  Hancocks  Bridge,  NJ 
08038 

NRC  Project  Director  Robert  A.  Capra. 

Toledo  Edison  Company.  Centerior 
Sen'/f  e  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  J,  Ottawa  County.  Ohio 

Date  of  amendment  request:  April  18, 
1997,  as  supplemented  by  letters  dated 
October  10,  1997,  and  February  27. 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Section  3/ 
4,7,6,  "Plant  Systems — Control  Room 
Emergency  Ventilation  System." 
.Additional  Limiting  Conditions  for 
Operation  would  be  added  related  to  the 
availability  of  the  station  vent  normal 
range  radiation  monitoring 
instrumentation  The  associated  TS 
bases  would  also  be  modified  consistent 
with  these  changes.  The  staffs  proposed 
no  significant  hazards  consideration 
determination  for  the  requested  change 
was  published  on  June  4,  1997  (62  FR 
30646). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power  Station  has 
reviewed  the  proposed  changes  and 
determined  that  a  significant  hazards 
consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station  (DBNPS),  Unit  No.  1.  in  accordance 
with  this  change  would: 

la.  Not  involve  a  significant  increase  in  the 
proljability  of  an  accident  previously 
evaluated  because  no  accident  initiators, 
conditions,  or  assumptions  are  affected  by 
the  prop>osed  changes. 

The  propxjsed  change  to  Limiting 
Condition  for  Operation  (LCO)  3.7.6  1  would 
include  new  required  Action  statements  in 
the  event  that  one  or  Ixjth  channels  of  Station 
Vent  Normal  Range  Radiation  Monitoring 
instrumentation  become  inoperable.  Under 
the  propKJsed  Action  statements  for 
inoperable  Station  Vent  Normal  Range 
Radiation  Monitoring  instrumentation, 
should  the  control  room  normal  venblation 
system  be  isolated  and  at  least  one  train  of 
the  control  room  emergency  ventilation 
system  be  placed  in  operation,  these  systems 
would  be  in  a  state  equivalent  to  that  which 
they  would  be  in  following  an  actual  high 
radiation  condition.  These  proposed  changes 
have  no  bearing  on  the  probability  of  an 
accident. 

The  propxjsed  change  to  the  terminology 
utilized  in  Surveillance  Requirement  (SR) 
4.7.6.1.e  is  an  administrative  change  made  to 
make  the  terminology  consistent  with  the 
propKJsed  new  Action  statements.  The 
propxjsed  changes  to  Bases  3/4  7.6  are 
administrative  changes  consistent  with  the 
proposed  changes  to  LCO  3.7.6.1.  These 
changes  have  no  bearing  on  the  probability 
of  an  accident. 

Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  tecause  the  propxjsed  changes  do 
not  change  the  source  term,  containment 
isolation,  or  allowable  releases 

As  described  alxjve,  under  the  proposed 
Action  statements  for  inoperable  Station  Vent 
Normal  Range  Radiation  Monitoring 
instrumentation,  should  the  control  room 
normal  ventilation  system  be  isolated  and  at 
least  one  train  of  the  control  room  emergency 
ventilation  system  be  placed  in  operation, 
these  systems  would  be  in  a  state  equivalent 
to  that  which  they  would  be  in  following  an 
actual  high  radiation  condition  Therefore,  in 
the  unlikely  event  of  an  accident  requiring 
control  room  isolation  while  in  this 
condition,  the  dose  consequences  to  control 
room  operators  would  be  unchanged. 

The  proposed  change  to  the  terminology 
utilized  in  Surveillance  Requirement  (SR) 
4  7.6.1. e  is  an  administrative  change  made  to 
make  the  terminology  consistent  with  the 
propwsed  new  Action  statements.  The 
propxjsed  changes  to  Bases  3/4.7.6  are 
administrative  changes  consistent  with  the 
proposed  changes  to  LCO  3.7.6.1.  These 
changes  have  no  bearing  on  the  consequences 
of  an  accident. 

2.  Not  create  the  px)ssibility  of  a  new  or 
difierent  kind  of  accident  from  any  accident 
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previously  evaluated  because  no  new 
accident  initiaton  or  assumptions  are 
tntrotiuced  by  the  proposed  changes. 

As  described  above,  under  the  prof)osed 
Action  statements  for  inoperable  Station  Vent 
Normal  Range  Radiation  Monitoring 
instrumentation,  should  the  control  room 
normal  ventilation  system  be  isolated  and  at 
least  one  train  of  the  control  room  emergency 
vontilation  system  be  placed  in  operation, 
these  systems  would  be  in  a  state  equivalent 
to  that  which  they  would  be  in  following  an 
actual  high  radiation  condition  Operation  of 
the  equipment  and  components  m  this 
manner  would  not  introduce  the  possibility 
of  any  new  or  different  kinds  of  accidents. 
The  proposed  change  to  the  terminology 
utilized  in  Surveillance  Requirement  (SR) 
4  7.6.  l.e  is  an  administrative  change  made  to 
make  the  terminology  consistent  with  the 
proposed  new  Action  statements  The 
proposed  changes  to  Bases  3/4.7  6  are 
administrative  changes  consistent  with  the 
proposed  changes  to  LCO  3.7  6.1  These 
changes  would  not  introduce  the  possibility 
of  any  new  or  different  kinds  of  accidents. 

3.  Not  involve  a  signiHcant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  to  the  Action  under  LCO  3.7  6.1 
Hnsure  (hat  control  room  isolation  capability 
is  maintained  in  the  Mvent  a  station  vent 
radiation  monitor  is  inop>erable  The 
proposed  allowable  outage  lime  of  seven 
days  for  one  inoperable  channel  is  consistent 
with  the  presently  allowable  outage  lime  for 
one  inoperable  CREVS.  The  proposed  Action 
to  place  at  least  one  CREVS  train  in  operation 
within  one  hour,  in  the  event  bdh  channels 
of  radiation  monitoring  become  inoperable,  is 
more  conservative  than  the  present  Action 
which  requires  that  a  plant  shutdown 
commence  within  one  hour,  but  does  not 
require  the  CREVS  be  placed  in  operation 
The  proposed  change  to  the  terminology 
utilired  in  Surveillance  Requirement  (SR) 
4.7.6. l.e  is  an  administrative  change  made  to 
make  the  terminology  consistent  with  the 
proposed  new  Action  statements.  The 
proposed  changes  to  Bases  3/4.7.6  are 
administrative  changes  consistent  with  the 
proposed  changes  to  LCO  3  7  6  1  These 
changes  would  not  affect  the  margin  of 
safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room  location: 
University  of  Toledo,  William  Carlson 
Library,  Government  Docximents 
Collection,  2801  West  Bancroft 
Avenue,  Toledo.  OH  43606 

Attorney  for  licensee:  lay  E.  Silberg, 
Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037 

NRC  Acting  Project  Director:  Richard  P. 
Savio 


Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1, 
Callaway  County.  Missouri 

Date  of  application  request:  March  9. 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  application 
would  revise  Technical  Specification 
3/4. 5. 2b.  1  and  its  associated  Bases  to 
add  clarification  in  regard  to  venting  the 
emergency  core  cooling  system  (ECCS) 
pump  casings  and  accessible  discharge 
piping  high  points.  Technical 
Specification  3/4. 5. 2b.  1  requires 
verification  that  the  ECCS  piping  is  full 
of  water  at  least  once  per  31  days  by 
venting  the  ECCS  pump  casings,  i.e..  the 
safety  injection  pump,  residual  heat 
removal  pump,  and  centrifugal  charging 
pump  casings  and  accessible  discharge 
piping  high  points.  The  centrifugal 
charging  pump  (CCP)  casings  do  not 
have  installed  casing  vents.  Instead  of  a 
casing  vent,  the  suction  and  discharge 
piping  is  installed  as  vertical  runs 
attached  to  the  top-mounted  suction  and 
discharge  nozzles  of  each  CCP  pump. 
Information  provided  by  the  pump 
manufacturer  indicates  that  the  vertical 
configuration  of  the  piping  is  sufficient 
to  prevent  the  accumulation  of 
noncondensible  gases  that  could  cause 
gas  binding.  Therefore  the  CCP  casings 
are  effectively  vented  by  vents  on  the 
CCP  discharge  lines.  The  proposed 
amendment  application  would  revise 
Technical  Specification  3/4.5. 2b. 1  and 
associated  Bases  to  require  the  residual 
heal  removal  and  safety  injection  pump 
casings  and  accessible  ECCS  discharge 
piping  high  points  be  vented  to  ensure 
the  ECCS  piping  is  full  of  water. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  will  align  the 
surveillance  requirements  with  the  installed 
system  design  and  normal  operating 
conditions.  The  performance  of  surveillances 
required  by  Technical  Specifications  is  not 
piostulated  to  initiate  an  accident.  The  intent 
of  the  surveillance  ensures  OPERABIUTY  of 
the  ECCS  by  verifying  that  the  ECCS  piping 
is  full  of  water  and  not  subjected  to  gas 
binding  or  water  hammer.  The  design  of  the 
CCPs  is  such  that  significant  noncondensible 
gases  do  not  collect  in  the  pumps,  whether 
they  are  running  or  not.  Therefore,  it  is 
unnecessary  to  require  periodic  pump  casing 
venting  to  ensure  the  CCPs  will  remain 
OPERABLE.  In  addition,  operating 
experience  has  shown  that  no  significant 


voiding  has  occurred  in  the  affected  piping 
which  will  continue  to  be  vented  at  a  high 
p)oint  every  31  days  per  Surveillance 
Requirement  4.5.2b.l).  Therefore,  no  increase 
in  the  probability  or  consequences  of  an 
accident  will  occur  as  a  result  of  this  change. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  will  not  result  in 
new  Allure  modes  because  there  are  no 
hardware  changes  nor  are  there  any  changes 
in  the  method  by  which  any  safety-related 
plant  system  performs  its  safety  function. 
The  design  of  the  CCPs  is  such  that 
significant  noncondensible  gases  do  not 
collect  in  the  pumpis,  whether  they  are 
running  or  not.  Therefore,  it  is  not  necessary 
to  require  periodic  pump  casing  venting  to 
ensure  the  equipment  will  remain 
OPERABLE.  Manual  venting  op>erations  will 
be  performed  to  minimize  the  p>otential  for 
voids  in  system  piping  Accordingly,  this 
change  will  not  create  the  p>ossibiiity  of  a 
new  or  different  kind  of  accident. 

3  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  affect  the 
acceptance  criteria  for  any  analyzed  event 
There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determined  nor  will  there  be  any 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protective 
functions.  There  will  be  no  impact  on  any 
margin  of  safety 

The  r<JRC  staff  has  reviewed  the 
licensee's  analysis  and.  ba.sed  on  this 
review,  it  appears  that  the  three 
standards  of  50  92((.;)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signific-ant  hazards 
consideration. 
Local  Public  Document  Hoom  location: 

University  of  Missouri-Columbia, 

Elmer  Ellis  Library,  Columbia. 

Missouri  65201-5149 
Attorney  for  licensee:  Gerald  Chamoff. 

Esq..  Shaw.  Pittman.  Potts  Jt 

Trowbridge.  2300  N  Street.  NW., 

Washington.  DC  20037 
NRC  Project  Director:  William  H. 

Bateman 

Virginia  Electric  and  Fowtr  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request: 
December  18,  1997. 

Description  of  amendment  request: 
The  proposed  changes  revise  the 
Technical  Specifications  (TS)  to  clarify 
the  terminology  used  to  describe 
equipment  surveillances  performed 
with  a  refueling  interval  frequency. 
Currently  the  TS  are  somewhat 
ambiguous  in  the  wording  in  this 
regard,  and  the  proposed  changes  would 
adhere  to  the  improved  Standfird  TS 
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and  make  it  clear  whether  the  reactor 
must  be  shutdown  when  performing  the 
test,  or  whether  a  'refuelinj^  inter\-al" 
frequency  (e.g.,  18  months)  is  intended. 
All  of  the  clarifications  are  in  Section  4 
of  theTS.  In  addition,  minor 
typographical  errors  are  being  corrected, 
and  an  obsolete  reference  is  proposed  to 
be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1— Operation  of  Surry  Units  1 
and  2  in  accordance  with  the  proposed 
Technical  Specifications  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  an  accident  is  not 
increased  as  a  result  of  the  proposed 
Technical  Specification  change  since 
surveillance  intervals  are  being  clarified,  not 
changed,  and  will  continue  to  validate 
system/component  availability,  operability 
and  performance  during  the  appropriate  unit 
mode.  The  proposed  change  is  administrative 
in  nature,  therefore,  station  operations  are 
not  being  affected  The  consequences  of  an 
accidenl  previously  e\aluated  are  not 
increased  since  station  operations  are  not 
being  changed .  and  no  phvsical 
modifications  are  being  made  to  plant 
systems  or  comp<jnents. 

Cntenon  2— The  proposed  Technical 
Specifications  change  does  nut  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  noted  above,  the  proposed  change  is 
administrative  in  nature  A  new  or  different 
type  of  accident  is  not  being  created  since  no 
new  accident  precursors  are  being  introduced 
and  equipment  surveillances  will  continue  to 
be  performed  as  required  to  ensure  prop)er 
system/component  operation   f'lant  systems 
are  not  being  mcxHfied.  system  operations  are 
not  being  affected,  and  equipment 
surveillance  inter\'als  are  not  being 
increased  Consequently,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated 

Criterion  3— The  proposed  Technical 
Specifications  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

This  is  an  administrative  change 
Clarification  of  refueling  surveillance  interval 
terminology  to  ensure  consistency  in 
application  does  not  affect  plant  equipment 
pierformance.  Surveillance  intervals  are  not 
being  increased,  and  equipment  surveillance 
tests  performed  on  a  refueling  interval 
frequency  (i.e.  once  per  18  months)  will 
continue  to  ensure  system/component 
performance  as  assumed  in  the  existing 
safety  analyses  Therefore,  the  prop>osed 
Technical  Specification  change  does  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
Standards  of  ^  50  92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room  location: 
Swem  Library,  College  of  William  and 
Mary,  Williamsburg,  Virginia  23185 
Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street.  Richmond,  Virginia 
23219 
NRC  Project  Director:  P.T  Kuo,  Acting 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station.  Unit  Nos.  1  and  2.  Surry 
County,  Virginia 
Date  of  amendment  request:  March 

25.  1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
Sections  6  \.A:  6.1. A, 2:  6.1.C.l.a  and  b; 
6.1.C.l.f.l.4  and  8;  6  l.C.l.g.l  and  3; 
6. 8. A, 2;  and  6.8  B. 2  for  Units  1  and  2. 
changing  the  title  of  Station  Manager  to 
Site  Vice  President,  and  the  titles  of  the 
Assistant  Station  Managers  to  Manager- 
Station  Operations  and  Maintenance 
and  Manager-Station  Safety  and 
Licensing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Virginia  Electric  and  Power  Company  has 
reviewed  the  proposed  Technical 
Specifications  changes  against  the  criteria  of 
10  CFR  50  92  and  has  concluded  that  the 
changes  do  not  pose  a  significant  hazards 
consideration  Specifically,  station 
operations  m  accordance  with  the  proposed 
Technical  Spwafications  changes  will  not: 

a.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  changes  are  administrative 
in  nature.  The  overall  responsibility  for  safe 
opjeration  and  review  of  plant  op)erations  is 
not  being  changed  There  are  no  changes  to 
the  operation  of  any  plant  system  or  its 
design  as  a  result  of  these  changes.  Therefore, 
neither  the  probability  of  occurrence  nor  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  safety  analysis  repwrt  are 
increased, 

b.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  ev  aluated 

The  proposed  changes  are  administrative 
in  nature  The  overall  respxjnsibility  for  safe 
op>eration  and  review  of  plant  op>erations  is 
not  being  changed.  There  are  no  changes  to 
the  operation  of  any  plant  system  or  its 


design  that  could  create  any  new  modes  of 
op>eration  or  accident  precursors.  Therefore, 
it  is  concluded  that  no  new  or  different  kind 
of  accident  or  malfunction  from  any 
previously  evaluated  has  been  created. 

c.  The  proposed  changes  do  not  result  in 
a  significant  reduction  in  margin  of  safety  as 
defined  in  the  basis  for  any  Technical 
Sp)ecifications. 

The  proposed  changes  are  administrative 
in  nature.  The  overall  resfxjnsibility  for  safe 
opjeration  and  review  is  not  being  changed. 
There  are  no  changes  to  the  operation  of  any 
plant  system  or  its  design  as  a  result  of  these 
changes.  Safety  systems  are  maintained 
operable  as  required  by  Technical 
Specifications.  Therefore,  the  margin  of 
safety  is  not  changed. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50  92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
Local  Public  Document  Room  location: 

Swem  Library,  College  of  WiUiam  and 

Mary,  WiUiamsburg,  Virginia  23185 
Attorney  for  licensee:  Michael  W. 

Maupin,  Esq.,  Hunton  and  Williams, 

Riverfront  Plaza,  East  Tower,  951  E. 

Byrd  Street.  Richmond,  Virginia 

23219 
NRC  Project  Director:  P.T.  Kuo,  Acting 


Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  April  8, 
1998. 

Description  of  amendment  request: 
The  change  would  reduce  allowable 
reactor  coolant  system  (RCS)  specific 
activity  from  1 .0  microoorie/gram  to 
0.35  microcurie/gram  dose  equivalent 
1-131. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  propxjsed  change  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  change  implements  a  more  restrictive 
RCS  activity  limit.  Specific  RCS  activity  is  an 
initial  plant  condition  and.  therefore,  is  not 
an  accident  initiator  and  can  not  cause  the 
occurrence  of  or  increase  the  probability  of 
an  accident.  The  change  also  lowers  the 
curve  of  Figure  TS  3.1-3  which  restricts 
operation  with  high  spjecific  activity.  The 
new  value  for  sj)ecific  activity  is  justified  by 
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!•  offsite  and  control 
ruuni  (iuses  tulluwing  a  (main  steamline 
break)  MSLB  with  a  maximum  allowable 
primary  to  secondary  leak  rate.  By  lowering 
the  RCS  speciflc  activity  and  maintaining 
leakage  within  the  projected  maximum 
allowable.  10  CFR  100  and  GDC  19  criteria 
are  satisfied.  Therefore,  the  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  to  the  RCS  specific 
activity  limit  will  not  significantly  effect 
operation  of  the  plant  nor  will  it  alter  the 
configuration  of  the  plant.  There  will  be  no 
additional  challenges  to  the  main  steam 
system  or  the  reactor  coolant  system  pressure 
boundary  and  no  new  failure  modes  are 
introduced.  Therefore,  the  proposed  change 
will  not  create  the  [>ossibility  of  a  new  or 
di^rent  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Involve  a  significant  reduction  In  the 
margin  of  safety 

Reduction  of  the  RCS  specific  activity  limit 
allows  an  increase  in  the  MSLB  allowable 
primary  to  secondary  leakage  The  net  efiect 
is  no  reduction  in  the  margin  of  safety 
provided  by  10  CFR  part  100  and  GDC  19 
criteria.  The  maximum  allowable  leakage  is 
the  leakage  limit  for  projected  SG  leakj^ 
following  SC  tube  inspection  and  repair. 
Reducing  specific  activity  to  increase 
projected  leak  rate  follows  guidance  given  by 
GL  9&-05  and  effectively  takes  margin 
available  in  the  specific  activity  limits  and 
applies  it  to  the  projected  SG  leak  rate.  This 
has  been  determined  to  be  an  acceptable 
means  for  accepting  higher  projected  leak 
rates  while  still  meeting  the  applicable  limits 
of  10  CFR  part  100  and  GDC  19  criteria  with 
respect  to  offsite  and  control  room  doses. 
Additionally,  monitoring  of  the  sptecific 
activity  and  compliance  with  the  required 
actions  remains  unchanged.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

For  consistency,  the  value  of  secondary 
coolant  activity  in  Table  TS  4.1.2  is  being 
corrected  from  1.0  microcurie/grain  to  0.1 
microcurie/graxn.  This  is  consistent  with  a 
previously  submitted  and  approved 
amendment,  therefore,  no  significant  hazards 
exist  for  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request:  April  15. 
1998. 

Description  of  amendment  request: 
The  revisions  in  the  proposed  Technical 
Specification  amendment  are  pail  of  the 
licensee's  fuel  and  reload  change  plan 
for  Cycle  23.  The  revisions  implement 
changes  associated  with  a  new  fuel 
design  and  also  reflect  changing  plant 
conditions  due  to  steam  generator  tube 
plugging  and  repair.  The  Technical 
Specifications  (TS)  would  be  modified 
as  follows: 

(1)  Figure  2.1-1  would  be  revised  to 
reflect  the  recently  approved  High 
Thermal  Performance  (HTP)  Critical 
Heat  Flux  (CHF)  correlation  and 
corresponding  Departure  from  Nucleate 
Boiling  Ratio  (DNBR)  limit  of  1.14.  The 
figure  would  also  reflect  changes  in 
peak  rod  power  and  minimum  reactor 
coolant  flow. 

(2)  TS  3.10.b— new  hot  channel 
factors  would  be  incorporated  for  the 
new  fuel  design  and  the  corresponding 
increase  in  peaking  factors.  The  limits 
for  Height  Dependent  Nuclear  flux  Hot 
Channel  Factor  are  specified  in  TS 
3.10.b.l  and  the  limits  for  Nuclear 
Enthalpy  Rise  Hot  Channel  Factor  are 
specified  in  3.10.b.2. 

(3)  TS  3.10.k — the  specification  for 
the  maximum  Reactor  Coolant  System 
(RCS)  Inlet  Temperature  would  be 
replaced  with  a  specification  for  the 
maximum  Reactor  Coolant  System 
(RCS)  Average  Temperature. 

(4)  TS  3.10.1— the  statement  "During 
100%  steady-state  power  operation" 
would  be  revised  in  the  specification  for 
minimum  Reactor  Coolant  System  (RCS) 
pressure  and  replaced  with  "During 
steady-state  power  operation.  " 

(5)  TS  3.10.m — the  minimum  Reactor 
Coolant  Flow  is  being  decreased  to 
85.500  gallons  per  minute  per  loop. 

(6)  TS  3.10.n — would  be  revised  to 
reflect  the  new  Minimum  DNBR  limit. 

(7)  Figure  TS  3.10-1— the  Required 
Shutdown  Reactivity  vs.  Boron 
Concentration  would  be  revised  to 
reflect  the  change  to  an  18  month  fuel 
cycle. 

(8)  Figure  TS  3.10-2.  the  Hot  Channel 
Factor  Normalized  Operating  Envelope 
would  be  revised  to  reflect  the  values 
used  in  the  new  safety  analyses. 

(9)  The  Table  of  Contents  and  the 
Basis  sections  would  be  revised  to 
accommodate  the  above  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  01  no  significant  Hazards 
consideration,  which  is  presented 
below: 

Figure  TS  2. 1-1 :  The  proposed  changes 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  safety  limits  curves  are  not  accident 
initiators.  Therefore,  the  change  will  not 
increase  the  probability  of  an  accident 
previously  evaluated.  "The  proposed  changes 
to  the  safety  limits  curves  do  not  alter  the 
plant  configuration,  operating  set  points,  or 
overall  plant  performance.  The  safety  limits 
curves  reflect  the  changes  to  the  DNBR  limit. 
CHF  correlation.  RCS  flow  pwaking  factors 
and  fuel  design.  The  significant  hazards 
determinations  for  these  parameters  are 
evaluated  later  in  this  submittal.  Therefore, 
the  change  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  in  the  safety  limits 
curves  do  not  alter  the  plant  configuration, 
operating  set  points,  or  overall  plant 
performance.  Therefore,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Operation  in  the  acceptable  regions  (i.e.. 
below  and  to  the  left  of  the  safety  limit 
curves)  in  combination  with  the  reactor 
protection  and  engineered  safety  systems 
designed  into  the  plant  will  ensure  that  the 
safety  limits  are  not  exceeded  during  normal 
operation  or  during  anticipated  design  basis 
operational  transients.  The  core  will  be 
operated  in  the  nucleate  boiling  heat  transfer 
regime.  Dep>aiture  from  nucleate  boiling 
(DNB)  will  not  occur  and  therefore  fuel 
cladding  integrity  will  be  assured. 

The  revised  safety  limit  curves  have  been 
developed  using  opierating  parameters  at 
their  bounding  values  (e.g..  rod  powers  at  the 
peaking  factor  limits,  reactor  coolant  flow  at 
the  minimum  of>erating  limit).  The  revised 
curves  will  bound  plant  operation  with 
Siemens  Power  Corporation  standard  or 
heavy  fuel.  Therefore,  this  change  will  not 
involve  a  significant  reduction  in  safety 
margin. 

TS  3.10.b:  The  proposed  changes  will  not: 

1   Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Peaking  factor  limits  are  input  assumptions 
to  the  safety  analyses  and  are  not  accident 
initiators.  Therefore,  this  change  would  not 
increase  the  probability  of  occurrence  of  an 
accident  previously  evaluated. 

The  safety  analyses  input  assumptions  are 
designed  to  bound  actual  plant  operation. 
Changing  the  safety  analysis  input 
assumption  for  the  increased  p>eaking  factor 
limits  does  not  change  the  underlying 
progression  of  design  basis  accidents 
evaluated  in  the  safety  analyses.  All  safety 
analysis  acceptance  criteria  are  satisfied  in 
the  increased  p>eaking  factor  limit  conditions. 
Additionally,  the  radiological  consequences 
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are  boundea  by  existing  analysis  at  the 
increased  peaking  factor  limits.  Therefore, 
this  change  will  not  significantly  increase  the 
consequences  of  an  accident  previously 
analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frx)m  any  accident 
previously  evaluated. 

This  change  incorporates  the  safety 
analyses  assumptions  for  core  peaking  factor 
limits  for  Siemens  Power  Corporation  heavy 
fuel.  The  change  does  not  alter  plant 
equipment,  set  points  or  plant  performance. 
Therefore,  changing  the  peaking  factor  limits 
for  analysis  purposes  will  not  create  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Results  of  the  safety  analyses  and  of 
radiological  consequences  indicate  that  all 
acceptance  criteria  are  satisfied.  The  peaking 
factor  limits  assumed  in  the  safety  analyses 
are  consistent  with  the  proposed  revised 
limits  and  these  revised  limits  are  established 
to  bound  actual  plant  operation.  Therefore, 
this  change  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

TS  S.lO.k:  The  proposed  change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  RCS  average  temperature  limit  is  not 
an  accident  initiator.  Changing  the  technical 
sp»ecification  limit  consistent  with  the 
accident  analyses  will  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  change  limits  the  maximum 
reactor  coolant  system  average  temperature  to 
568.8  "F  The  design  basis  safety  analyses, 
the  Large  and  Small  Break  LCXZA  accidents 
and  the  non-LOCA  accidents,  have  been 
analyzed  and/or  evaluated  consistent  with 
the  revised  RCS  average  temperature  The  re- 
analysis  and  evaluation  have  demonstrated 
that  all  safety  analysis  acceptance  criteria  are 
satisfied  at  the  specified  temp)erature 
Therefore,  the  change  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  technical  specification  limit 
for  maximum  allowed  RCS  average 
temperatvire  was  decreased  below  the 
analytical  limit  to  account  for  instrument 
error. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

The  proposed  change  does  not  alter  the 
plant  configuration,  operating  set  points,  or 
overall  plant  performance  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  propiosed  change  is  consistent  with  the 
safety  analyses.  All  safety  analyses 
acceptance  criteria  are  satisfied  at  the  revised 
reactor  coolant  system  average  temp>erature. 
The  TS  limit  will  bound  actual  plant 
operation.  Therefore,  there  is  no  significant 
reduction  in  the  mai:gin  of  safety. 
TS  3.10.1:  The  propxjsed  change  will  not: 
1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  RCS  pressure  limit  is  not  an  accident 
initiator.  By  removing  the  100%  value  from 
the  specification,  the  assumptions  in  the 
safety  analyses  are  not  changed.  Changing  the 
technical  specification  to  remove  the  100% 
pxjwer  criteria  will  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  design  basis  safety  analyses  have  been 
analyzed  and/or  evaluated  at  the  sp>ecified 
RCS  pressure.  The  analyses  and  evaluations 
have  demonstrated  that  all  safety  analyses 
acceptance  criteria  are  satisfied  at  this 
pressure.  Therefore,  the  change  would  not 
increase  the  consequences  of  an  accident 
previously  evaluated. 

The  proposed  technical  specification  limit 
for  minimum  allowed  RCS  pressure  was 
increased  above  the  analytical  limit  to 
account  for  instrument  error. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
plant  configuration,  operating  set  points,  or 
overall  plant  performance.  Therefore,  it  does 
not  create  the  piossibility  of  a  new  or  different 
kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety 

The  propKJsed  change  is  consistent  with  the 
safety  analyses.  All  safety  analyses 
acceptance  criteria  are  satisfied  at  the  reactor 
coolant  system  pressure.  The  limit  will 
bound  actual  plant  operation.  Therefore, 
there  is  no  significant"  reduction  in  the 
margin  of  safety. 

TS  3  lO.m:  The  proposed  change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  RCS  flow  limit  is  not  an  accident 
initiator.  Changing  the  technical  sp)ecification 
limit  consistent  with  the  accident  analysis 
will  not  increase  the  probability  of  an 
accident  previously  evaluated. 

The  propwjsed  change  limits  the  minimum 
reactor  coolant  flow  The  design  basis  safety 
analyses  have  been  anaivzed  and/or 
evaluated  at  the  revised  RCS  flow.  The  re- 
analysis  and  evaluation  have  demonstrated 
that  all  safety  analysis  acceptance  criteria  are 
satisfied  at  the  specified  flow.  Therefore,  the 
change  will  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated 

The  proposed  technical  specification  limit 
for  minimum  allowed  RCS  flow  was 
increased  atxne  the  analytical  limit  to 
account  for  instrument  error. 

2  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frtjm  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
plant  configuration  or  overall  plant 
performance  Therefore,  it  does  not  create  the 
piossibility  of  a  new  or  different  kind  of 
accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  is  consistent  with  the 
safety  analyses  All  safety  analyses 
acceptance  criteria  are  satisfied  at  the  revised 
reactor  coolant  system  flow  The  limit  will 
bound  actual  plant  operation. 

The  change  reduces  the  RCS  flow  rate 
limit  Re-analysis  of  UXIA  and  non-LOCA 


transients  determined  all  safety  requirements 
of  KNPP  accident  analyses  were  still  met  at 
the  reduced  RCS  flow  rate  limit.  Therefore, 
this  proposed  change  does  not  significantly 
reduce  the  margin  of  safety. 

TS  3.  JO. n;  The  propxised  change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Departure  from  Nucleate  Boiling  Ratio 
(DNBR)  is  not  an  accident  initiator. 
Therefore,  the  change  in  the  DNBR  will  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  change  to  the  DNBR  value 
does  not  change  plant  configuration, 
operating  set  pniints,  or  overall  plant 
performance.  Therefore,  the  change  will  not 
increase  the  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
plant  configuration,  operating  set  points,  or 
overall  plant  performance.  Therefore,  it  does 
not  create  the  p>ossibility  of  a  new  or  different 
kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

All  safety  analyses  acceptance  criteria  are 
satisfied  using  the  HTP  CHF  correlation.  The 
DNBR  limits  assumed  in  the  safety  analyses 
will  bound  actual  plant  operation  and 
assures  at  95/95  that  DNBR  will  not  occur. 
Therefore,  there  is  no  reduction  in  the  margin 
of  safety. 

7^  Figure  3.10-1:  The  proposed  change 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Required  Shutdown  Reactivity  vs.  Boron 
Concentration  was  revised  to  re^  "rt  the 
longer  cycle  length  and  the  resulung  increase 
in  boron  concentration.  The  Required 
Shutdown  Reactivity  vs.  Boron 
Concentration  is  not  an  accident  initiator. 
Extending  the  boron  concentrations  to 
account  for  longer  fuel  cycles  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  Itind  of  accident  from  any  accident 
previously  evaluated. 

The  propxjsed  change  does  not  alter  the 
plant  configuration,  operating  set  praints,  or 
overall  plant  performance.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  propxwed  change  is  consistent  with  the 
cycle  length  and  core  physics  analyses  for 
longer  fuel  cycles.  Operation  within  the 
limits  specified  in  the  figure  will  assure  all 
core  safety  evaluation  acceptance  criteria  are 
satisfied.  The  limit  will  bound  actual  plant 
opjeration.  Therefore,  there  is  no  reduction  in 
the  margin  of  safety. 

TS  Figure  3.10-2:  The  propxwed  change 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


25122 


ai  Register /Vol.  63.  No.  87/ Wednesday.  May  6.  1998 /Notices 


1  tif  Hut  L.luuni;!  hdLtur  Nunnalizea 
Operating  Envelope  figure  was  revised  to 
reflect  the  values  used  in  the  safety  analyses 

The  Hot  Channel  Factor  Normalized 
Operating  Envelope  figure  is  not  an  accident 
initiator.  Changing  the  technical  specification 
figure  consistent  with  the  assumptions  of  the 
accident  analyses  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
plant  configuration,  operating  set  pwints.  or 
overall  plant  performance.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3  Involve  a  signiricani  reduction  in  the 
margin  of  safety 

The  propoied  change  is  consistent  with  the 
safety  analyses.  Operation  within  the  limits 
specified  in  the  figure  will  assure  all  safety 
analyses  acceptance  criteria  are  satisfied.  The 
limit  will  bound  actual  plant  operation. 
Therefore,  there  is  no  reduction  in  the  margin 
of  safety 

The  NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it  appears 
that  the  three  sUndards  of  10  CFR  S0.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  thai  the  amendment 
request  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room  location: 
University  of  Wisconsin.  Cofrin 
Library.  2420  Nicolet  Drive.  Green 
Bay. WI  54311-7001 

Attorney  for  licensee:  Bradley  D. 

lackson,  Esq..  Foley  and  Lardner.  P.O. 
Box  1497,  Madison.  WI  53701-1497 

NRC  Project  Director:  Richard  P.  Savio 

Wisconsin  Electric  Power  Company. 
Docket  Nos  50-266  and  50-301.  Point 
Beach  Nuclear  Plant.  Units  1  and  2. 
Town  of  Two  Creeks.  Manitowoc 
County.  Wisconsin 

Date  of  amendment  request:  May  2. 
1995,  October  12.  1995.  March  26.  1996. 
and  December  15.  1997  (TSCR  172) 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specifications  (TS) 
Table  15.4.1-1,  'Minimum  Frequencies 
for  Checks.  Calibrations,  and  Tests  of 
Instrument  Channels."  to  change  the 
test  frequencies  for  radiation  monitors 
as  discussed  in  Generic  Letter  93-05 
("Line-Item  Technical  Specifications 
Improvements  To  Reduce  Surveillance 
Requirements  For  Testing  During  Power 
Operation"),  remove  the  radiation 
monitoring  system  as  item  36,  revise 
note(s).  and  add  those  radiation 
monitors  and  their  surveillance 
requirements  that  support  current  TS  or 
meet  the  requirements  of  10  CFR  50.36. 
Additionally,  several  typographical  and 
nomenclature  errors  would  be  corrected. 
This  amendment  request  was  initially 


notiLfU  in  tne  hederal  Register  on  June 
6. 1995 (60  FR  29890) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c),  The 
NRC  staffs  review  is  presented  below: 

1.  Operation  of  this  facility  under  the 
proposed  TS  will  not  create  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  probabilities  of  accidents 
previously  evaluated  are  based  on  the 
probability  of  initiating  events  for  these 
accidents.  Initiating  events  for  accidents 
previously  evaluated  for  the  Point  Beach 
Nuclear  Plant  (PBNP)  include  control 
rod  withdrawal  and  drop,  chemical 
volume  control  system  malfunction 
(boron  dilution),  startup  of  an  inactive 
reactor  coolant  loop,  reduction  in 
feedwater  enthalpy,  excessive  load 
increase,  losses  of  reactor  coolant  flow, 
loss  of  external  electrical  load,  loss  of 
normal  feedwater.  loss  of  all  alternating 
current  (ac)  power  to  the  auxiliaries, 
turbine  overspeed,  fuel  handling 
accidents,  accidental  releases  of  waste 
liquid  or  gas.  steam  generator  tube 
rupture,  steam  pipe  rupture,  control  rod 
ejection,  and  primary  coolant  system 
ruptures. 

These  proposed  changes  do  not  cause 
an  increase  in  the  probabilities  of  any 
accidents  previously  evaluated  because 
these  changes  will  not  cause  an  increase 
in  the  probability  of  any  initiating 
events  for  accidents  previously 
evaluated.  In  particular,  these  changes 
affect  the  radiation  monitoring  system 
surveillance  requirements  and  make 
administrative  changes  that  will  not 
result  in  changing  accident  initiators. 

The  consequences  of  the  accidents 
previously  evaluated  in  the  Final  Safety 
Analysis  Report  (FSAR)  are  determined 
by  the  results  of  analyses  that  are  based 
on  initial  conditions  of  the  plant,  the 
type  of  accident,  transient  response  of 
the  plant,  and  the  operation  and  failure 
of  equipment  and  systems. 

The  proposed  changes  reduce  the 
burden  associated  with  radiation 
monitoring  system  required  surveillance 
by  establishing  surveillances  for  only 
the  necessary  monitors  (i.e.,  elimination 
of  the  testing  requirement  for  monitors 
that  do  not  perform  a  required  function) 
and  changing  the  testing  frequency  for 
these  monitors  from  monthly  to 
quarterly.  The  proposed  changes  do  not 
increase  the  probability  of  failure  of  this 
equipment  or  its  ability  to  operate  as 
required  for  the  accidents  previously 


evaluated  in  the  PBNP  FSAR.  The 
proposed  changes  to  correct 
typographical  errors  and  correct 
nomenclature  are  administrative  only 
and  do  not  increase  the  probability  of  an 
accident  previously  evaluated  nor  do 
they  affect  the  consequences  of  any 
accident  previously  evaluated. 

Therefore,  these  proposed  license 
amendments  do  not  affect  the 
consequences  of  any  accident 
previously  evaluated  in  the  PBNP  FSAR 
because  the  factors  that  are  used  to 
determine  consequences  of  accidents 
are  not  being  changed. 

2.  Operation  of  this  facility  under  the 
proposed  TS  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

New  or  different  kinds  of  accidents 
can  only  be  created  by  new  or  different 
accident  initiators  or  sequences.  The 
changes  proposed  by  this  license 
amendment  request  do  not  create  any 
new  or  different  accident  initiators  or 
sequences  because  the  revisions  to  TS 
Table  15.4.1-1.  "Minimum  Frequencies 
for  Checks.  Calibrations,  and  Tests  of 
Instrument  Channels."  will  not  cause 
failures  of  equipment  or  accident 
sequences  different  than  the  accidents 
previously  evaluated.  The  proposed 
changes  to  correct  typographical  errors 
and  correct  nomenclature  are 
administrative  only.  Therefore,  these 
proposed  TS  changes  do  not  create  the 
possibility  of  an  accident  of  a  different 
type  than  any  previously  evaluated  in 
the  Point  Beach  FSAR. 

3.  Operation  of  this  facility  under  the 
proposed  TS  change  will  not  create  a 
significant  reduction  in  a  margin  of 
safety. 

The  margins  of  safety  for  Point  Beach 
are  based  on  the  design  and  operation 
of  the  reactor  and  containment  and  the 
safety  systems  that  provide  their 
protection.  The  changes  proposed  by 
this  license  amendment  request  provide 
the  appropriate  surveillance 
requirements  for  the  radiation 
monitoring  system.  The  revised 
surveillance  requirements  will  continue 
to  ensure  that  the  required  radiation 
monitors  will  operate  as  required.  The 
design  and  operation  of  the  reactor  and 
containment  are  not  affe<:ted  by  these 
proposed  changes.  The  proposed 
changes  to  correct  typographical  errors 
and  correct  nomenclature  are 
administrative  only.  Therefore,  the 
margins  of  safety  for  Point  Beach  are  not 
being  reduced  because  the  design  and 
operation  of  the  reactor  and 
containment  are  not  being  changed. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  considerations 
Local  Public  Document  Room  location: 

The  Lester  Public  Librar>',  1001 

.\dams  Street.  Two  Rivers,  Wisconsin 

54241 
Attorney  for  licensee:  iohn  H.  O'Neill, 

Ir  .  Shaw,  Pittman,  Potts,  and 

Trowbridge,  2300  N  Street,  NW., 

Washington,  DC  20037 
S'RC  Project  Director:  Cynthia  A. 

Carpenter 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operatmg 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices  The  notice  content  was  the 
same  as  above  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances 
They  are  repeated  here  because  the 
biweekly  notice  lists  ail  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Carolina  Power  &  Light  Company,  et  ai 
Docket  \o.  50-325.  Brunswick  Steam 
Electric  Plant.  Unit  1.  Brunswick 
County.  North  Carolina 

Date  of  amendment  request:  February 
23,  1998,  as  supplemented  March  27. 
1998. 

Brief  description  of  amendment:  The 
proposed  amendment  would  allow 
addition  of  a  footnote  to  the  Safety  Limit 
Minimum  Critical  Power  Ratio  value  in 
the  Technical  Specifications  and  the 
associated  action  statement 

Date  of  publication  of  individual 
notice  m  the  Federal  Register:  .^pni  10, 
1998 (63  FR  17900) 

Expiration  date  of  individual  notice: 
May  11.  1998. 
Local  Public  Document  Room  location: 

University  of  North  Carolina  at 

Wilmington.  William  Madison 

Randal  ILibrar*'.  601  S  College  Road. 

Wilmington,  North  Carolina  28403- 

3297 

Detroit  Edison  Company,  Docket  No. 
50-341.  Fermi  2.  Monroe  County, 
Michigan 

Date  of  amendment  request:  April  3. 
1998,  and  related  application  dated 
November  22.  1995,  as  :;L:ppIemented 


Februan,'  19.  April  19,  .May  3,  June  12, 
and  December  4,  1996,  and  January  30 
and  .August  7.  1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3  8  1.1  to 
change  the  emergency  diesel  generator 
allowed  outage  time  from  3  to  7  days 
This  would  be  a  one-time  amendment, 
effective  from  the  date  of  issuance  until 
September  30.  1998 

Date  of  publication  of  individual 
notice  in  Federal  Register:  April  13, 
1998  (63  FR  18048). 

Expiration  date  of  individual  notice: 
May  13,  1998. 
Local  Public  Document  Room  location: 

Monroe  County  Librar>  System.  3700 

South  Custer  Road.  Monroe.  Michigan 

48161 

TU  Electric  Companv,  Docket  Sos  50- 
445  and  50-446.  Comanche  Peak  Steam 
Electric  Station.  Units  J  and  2. 
Somen-ell  County.  Texas 

Date  of  amendment  request:  April  9. 
1998.TXX-98107 

Description  of  amendment  request: 
The  proposed  amendment  would  allow- 
on  a  one  time  basis,  the  verification  of 
the  proper  operation  of  the  L'nit  2  load 
shed  seal-in  contacts  and  the  diesel 
generator  trip  bypass  contacts  at  power 
and  crediting  performance  of 
Surveillance  Requirements  (SR) 
4.8.1.1,2f  4(a)  and  4.8  1.1  2f  6ia),  at 
power  as  oppxised  to  "during 
shutdown"  as  currently  required  by 
those  SR.  The  proposed  amendment 
would  also  allow  on  a  one  time  basis  the 
venfication  of  the  proper  operation  of 
the  Unit  2  lockout  relays  and  contacts 
to  be  deferred  until  the  startup  from 
2RF04  or  earlier  outage  to  at  least 
MODE  3 

Date  of  individual  notice  in  the 
Federal  Register  April  20,  1998. 

Expiration  date  of  individual  notice: 
May  5.  1998. 
Local  Public  Document  Room  location: 

University  of  Texas  at  Arlington 

Library,  Government  Publications/ 

Maps,'702  College,  P.O.  Box  19497, 

Arlington.  TX  76019 

Notice  of  Issuance  of  .\mendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  .^ct 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 


findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Ch.  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviroimiental  assessment 
under  the  sp>ecial  circumstances 
provision  in  10  CFR  51  12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Corrunission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW  .  Washington,  DC,  and  at  the 
local  pubhc  document  rooms  for  the 
particular  faciUties  involved. 

Carohna  Power  &■  Light  Company,  et  ai.. 
Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties.  North  Carohna 

Date  of  application  for  amendment: 
March  17,  1997,  as  supplemented  April 
13,  1998.  The  April  13,  1998,  submittal 
contained  clarifying  information  only, 
and  did  not  change  the  proposed  no 
significant  hazards  consideration. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  4.1.2.2.C,  4.5.2.e, 
4.6.2.I.C.  4.6.2.2.C,  4.6.3.2,  4.7.1.2.1.b. 
4.7.3.b,  and  4.7,4,b  to  delete  spwcific 
restrictions  in  the  text  of  the 
surveillances  that  the  tests  must  be  done 
while  the  unit  is  shut  down. 

Dofe  o/ issuance.  April  14,  1998. 

Effective  date:  April  14,  1998 

Amendment  No.:  77. 

Facility  Operating  License  No.  NPF- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23,  1997  (62  FR  19826) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  14, 1998. 
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.\<>  s!giiiii(  cini  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room  location: 
Cameron  Village  Regional  Library. 
1930  Clark  Avenue.  Raleigh.  North 
Carolina  27605 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
December  12.  1997. 

Brief  description  of  amendments:  The 
amendments  modify  the  bypass  logic  for 
Main  Steam  Line  Isolation  Valve 
Isolation  Actuation  Instrumentation  on 
Condenser  Low  Vacuum  as  stated  in 
Technical  Speciflcation  Tables  3.3.2-1 
and  4.3.2-1. 

Date  of  issuance:  April  14.  1998. 

Effective  date:  Immediately,  to  be 
implemented  prior  to  startup  from 
L1F35  for  Unit  1  and  from  L2R07  for 
Unit  2. 

Amendment  Nos.:  124  and  109. 

Facility  Operating  License  Nos.  NPF~ 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  11.  1998  (63  FR 
6982). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  14,  1998. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room  location: 
lacobs  Memorial  Library.  Illinois 
Valley  Community  College.  Oglesby. 
Illinois  61348 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments 
De<;ember  18.  1997.  as  supplemented  by 
letter  dated  January  26.  1998. 

Brief  description  of  amendments  The 
amendments  revise  the  operating 
license  of  Unit  1  and  Unit  2  to  (1)  delete 
license  conditions  that  have  been 
fuiniled:  (2)  delete  exemptions  that  have 
expired:  (3)  update  information  to 
reflect  current  plant  status  and 
regulatory  requirements;  and  (4)  make 
other  corrections  and  editorial  changes. 

Date  of  issuance:  April  23.  1998. 

Effective  date  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1-164;  Unit 
2-156. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Operating  Licenses. 


Date  of  initial  notice  in  Federal 
Register:  February  11.  1998  (63  FR 
6983). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  23.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 
Local  Public  Document  Room  location: 

York  County  Library.  138  East  Black 

Street.  Rock  Hill.  South  Carolina 

Duke  Energy  Corporation,  et  al ,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
March  3.  1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  change  the 
qualification  requirements  for  the 
members  of  the  Safety  Review  Group. 

Date  of  issuance:  April  27.  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1-165;  Unit 
2-157. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  March  25.  1998  (63  FR  14486). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  27.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room  location: 
York  County  Library.  138  East  Black 
Street.  Rock  Hill.  South  Carolina. 

Duite  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2,  and  3. 
Oconee  County.  South  Carolina 

Date  of  application  of  amendments: 
August  28.  1997.  Supplement  January 
22.  February  19.  March  19.  and  April  6. 
13.  and  17.  1998. 

Brief  description  of  amendments:  The 
amendments  incorporate  new  testing 
and  operability  requirements  related  to 
the  installation  of  new  systems  and 
upgrades  associated  with  the  Emergency 
Condenser  Circulating  Water  System. 
Review  of  the  system  for  this 
amendment  also  includes  a  review  of 
the  new  design  features  incorporated 
into  the  upgrade  and  its  acceptability  as 
a  safety  grade  system. 

Date  of  Issuance:  April  24.  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1-229;  Unit 
2-230;  Unit  3-226 


Facilitv  Operating  License  Nos.  DPR- 
38.  DPR-47.  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications  and  Appendix  C  of  the 
Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register  September  24,  1997  (62  FR 
50002). 

The  January  22.  1998,  February  19. 
March  19,  and  April  6.  13.  and  17,  1998. 
letters  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
August  28.  1997,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  24.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 
Local  Public  Document  Room  location: 

Oconee  County  Library,  501  West 

South  Broad  Street.  Walhalla.  South 

Carolina 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412.  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2. 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
March  16.  1998. 

Brief  description  of  amendments: 
These  amendments  add  a  new  Limiting 
Condition  for  Operation  (LCO)  3.0.6  to 
TS  Section  3/4.0.  "APPLICABILITY." 
The  new  LCO  3.0.6  provides  sp>ecific 
guidance  for  returning  equipment  to 
service  under  administrative  control  to 
perform  testing  required  to  demonstrate 
OPERABILITY. 

Date  of  issuance:  April  15,  1998. 

Effective  date:  Both  units,  effective 
immediately,  to  be  implemented  within 
30  days. 

Amendment  Nos.:  213  and  90. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (63  FR  14142.  March 
24,  19981.  That  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  April  23.  1998, 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  April'lS,  1998. 
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Local  Public  Document  Room  location 
B  F  lones  Memorial  Librar\'.  66.3 
Franklin  Avenue,  Aliquippa.  P.^ 
15001 

Entergv  Operations.  Inc..  Docket  So.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request:  June  26, 
1997,  as  supplemented  by  letter  dated 
September  11.  1997 

Brief  description  of  amendment:  The 
amendment  changes  the  Appendi.x  A 
TSs  by  modifying  Tables  3.7-1  and  3.7- 
2.  The  revision  to  Table  3  7-1  changes 
the  Main  Steam  Safety  Valves  (MSSVs) 
orifice  size  from  26  square  inches  to 
28.27  square  inches  and  relocates  the 
orifice  size  from  the  TS  Table  to  the  TS 
Bases  The  change  to  correct  the  orifice 
size  is  an  editorial  change  to  make  the 
TS  consistent  with  plant  design.  The 
changes  to  Table  3.7-2  delete  the 
provisions  that  allows  continued  plant 
operation  with  three  MSSVs  inoperable. 
The  proposed  amendment  will  also 
revise  TS  Bases  3/4.7  1  1  to  remove  the 
equation  used  for  determining  the 
reduced  maximum  allowable  linear 
power  level-high  reactor  trip  settings  of 
TS  Table  3.7-2. 

Date  of  issuance  April  20.  1998. 

Effective  date  April  20.  1998,  to  be 
implemented  within  30  days. 

Amendment  So    142. 

Facilitv  Operating  License  So.  SPF- 
38:  Amendment  revised  the  Technical 
Spe<::irications, 

Date  nf  initial  notice  in  Federal 
Register  )uly  16,  1997  (62  FR  38135) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  .^p^l  20.  1998 

No  significant  hazards  consideration 
comments  rec;eived:  No 
Local  Public  Document  Room  location: 

Universitv  of  New  Orleans  Library. 

Louisiana  Collection.  Lakefront,  New 

Orleans,  LA  70122 

GPL^  Nuclear.  Inc.  and  Saxton  Suclear 
Experimental  Corporation  (SSEC). 
Docket  So.  50-146.  Saxton  Suclear 
Experimental  Facility  (SSEF) 

Date  of  application  for  amendment: 
November  25.  1996.  as  supplemented  on 
May  30.  June  4  and  16.  .^ugusl  21  and 
September  16,  1997,  and  Februan-  3  and 
9.  1998,  and  March  31,  1998.  During  the 
amendment  request  review,  the  staff 
also  referred  to  the  SNflF 
Decommissioning  Environmental  Report 
dated  April  17,  1996,  licensee  responses 
to  NRC  questions  about  the 
environmental  report  dated  July  18, 
1996,  and  March  3  and  31,  1998,  the 
SNEC  Facility  Updated  Safety  Analysis 
Report,  Revision  0,  submitted  on 
October  25.  1996.  Revision  1,  submitted 


on  .\ugust  21.  1997,  and  Revision  2, 
submitted  on  February  3,  1998,  and  the 
SNEC  Facility  Decommissioning  Qualitv 
Assurance  Plan  submitted  by  letter 
dated  November  8.  1996,  as 
supplemented  on  Mav  30.  1997.  and 
February  3  and  9.  1998 

Brief  description  of  amendment:  The 
amendment  allows  decommissioning  of 
the  SNEF.  The  changes  to  the  license 
and  Tet;hnical  Specifications  (TSs)  (1) 
accommodate  decommissioning 
activities  at  the  SNEF.  (2)  establish 
specific  TS  controls  over 
def,ommissioning  activities,  (3)  establish 
limiting  conditions  for  performing 
decommissioning  activities,  (4)  extend 
exclusion  area  controls  to  include  the 
SNEF  Decommissioning  Support 
Facility,  (5)  establish  requirements  for  a 
Radiological  Environmental  Monitoring 
Program,  and  an  Offsite  Dose 
Calculation  Manual,  and  (6)  establish 
requirements  for  technical  and 
independent  safety  reviews.  In  addition, 
the  amendment  authorizes  other 
administrative  and  editorial  changes  to 
the  TSs  assoc;iated  with  the  changes 
described  above 

Date  of  issuance  April  20,  1998. 

Effective  date:  April  20,  1998. 

Amendment  So.:  15. 

Amended  Facility  License  So.  DPR-4 
Amendment  changed  the  Amended 
Facility  License  and  TSs 

Date  of  initial  notice  in  Federal 
Register  March  12.  1997  (62  FR  114941 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  20,  1998. 

.N'o  significant  hazards  consideration 
comments  received;  No 
L:>cal  Public  Document  Room  Location: 

Saxton  Community  Librar\',  Front 

Street,  Saxton,  Pennsylvania  16678 

GPL'  Suclear  Corporation,  et  al..  Docket 
So.  50-289.  Three  Mile  Island  Suclear 
Station,  Unit  So.  1  ITMl-1),  Dauphin 
County.  Pennsylvania 

Date  of  application  for  amendment: 
Det;ember  16.  1996,  as  supplemented 
September  11.  1997  and  Man.h  25, 
1998 

Brief  description  of  amendment  The 
amendment  (1)  reflects  the  change  m 
the  legal  name  of  the  operator  of  TMI- 
1  from  GPr  Nuclear  Corporation  to  GPU 
Nuclear.  Inc..  and  (2)  reflects  in  the 
TMl-1  Facilitv  Operating  License  the 
registered  trade  name  of  GPU  Energy 
now  used  bv  the  owners  of  the  facility. 

DofeoZ/ssuance;  April  24,  1998. 

Effective  Date  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  207. 

Facility  Operating  License  No.  NPF- 
50:  Amendment  revised  the  Facility 


Operating  License  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  29,  1997  (62  FR  4350). 

The  September  11,  1997  and  March 
25,  1998,  submittals  provided  clarifying 
information  and  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  24,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 
Local  Public  Document  Room  location: 

Law/Government  Publications 

Section,  State  Library  of 

Pennsylvania,  (REGIONAL 

DEPOSITORY)  Walnut  Street  and 

Commonwealth  Avenue,  Box  1601. 

Harrisburg.  PA  17105 

Niagara  Mo/iowk  Power  Corporation, 
Docket  No.  50-^10,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
October  7,  1997. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  surveillance 
requirements  to  change  setf)oints  for  the 
refueling  platform  main  hoist  overload 
cutoff,  loaded  interlock,  and  redundant 
loaded  interlock  due  to  planned 
modifications  to  the  refueling  platform 
mast. 

Date  of  issuance:  April  16,  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  upon 
completion  and  acceptance  of  design 
modifications  to  the  refueling  platform 
mast. 

Amendment  No.:  81. 

Facility  Operating  License  No.  NMF- 
69:  Amendment  revises  the  Technical 
Sf)ecifications. 

Date  of  initial  notice  in  Federal 
Register  December  31, 1997  (62  FR 
68309). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  16,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 
Local  Public  Document  Room  location: . 

Reference  and  Documents 

Department,  Penfield  Library,  State 

University  of  New  York,  Oswego. 

New  York  13126 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County. 
Minnesota 

Date  of  application  for  amendment: 
March  13,  1998.  as  supplemented  March 
25, 1998. 


251 Z6 


Pe^r.ii   K.n;ister/Vol    63.  No.  87 /Wednesday.  May  6.  1998 /Notices 


Brief  description  of  anwndnitfnt  Th« 
amendment  modifies  the  Technical 
Speciflcation  requiremen's  associated 
with  the  Minimum  Critical  Power  Ratio 
(MCPR)  safety  limits  for  Cycle  19  based 
on  the  cycle-specific  analysis  of  the 
current  mixed  core  of  GE  (General 
Electric)  11.  GElO.  four  GE12  lead  use 
assemblies,  and  eight  SPC  {Siemens 
Power  Corporation)  ATRIUM-QB 
assemblies. 

Date  of  issuance  April  20.  1998. 

Effective  date:  Apnl  20.  1998. 

Amendment  No.    100. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Renster  March  20.  1998  (63  FR  1.170-4) 

fhe  March  25.  1998.  letter  provided 
clarifying  information  in  response  to  the 
staffs  request  for  additional  information 
during  a  teleconference.  This 
information  was  within  the  scope  of  the 
original  application  and  did  not  change 
the  staffs  initial  proposed  no  significant 
hazards  considerations  determination. 
Therefore,  renoticing  was  not 
warranted. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  20.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 
Local  Public  Document  Room  location: 

Minneapolis  Public  Library. 

Technology  and  Science  Department. 

300  Nicollet  Mall.  Minneapolis, 

Minnesota  55401 

Public  Service  Electric  &  Gas  Company. 
Docket  No  50-272.  Salem  Nuclear 
Generating  Station.  Urut  No.  1,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  14.  1997.  as  supplemented  on 
March  26.  1998 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3  4  8.3.  "Primary 
Coolant  System  Pressure  Isolation 
Valves  Limiting  Condition  for 
Operation."  to  add  additional  pressure 
isolation  valves.  estabUsh  the 
operability  and  testing  requirements  for 
the  pressure  isolation  valves,  and  make 
this  section  more  consistent  with  Salem 
Unit  2  TSs. 

Date  of  issuance:  April  20.  1998. 

Effective  date  As  or  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  210. 

Facility  Operating  License  No  DPR- 
70:  This  amendment  revised  the 
Technical  Specifications 

Date  of  initial  notice  m  Federal 
Register  November  19.  1997  (62  FR 
61845) 


The  March  26.  1998.  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  20.  1998. 

No  significant  hazards  consideration 
comments  received;  No. 
Local  Public  Document  Room  location: 

Salem  Free  Public  Library.  112  West 

Broadway.  Salem.  NJ  08079. 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos  50-387  and  50- 
388.  Susquehanna  Steam  Electric 
Station.  Units  1  and  2.  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
January  26,  1998. 

Brief  description  of  amendments:  The 
proposed  amendments  would  (1) 
modify  the  requirement  to  hold  a 
Susquehanna  Steam  Electric  Station 
(SSES)  Senior  Reactor  Operator  (SRO) 
license  in  Section  6.3.1  for  the  Manager- 
Nuclear  Operations  (MNO),  (2)  replace 
the  position  of  MNO  with  Operations 
Supervisor — Nuclear  in  the  Section 
6.2.2g  requirement  to  hold  an  SSES  SRO 
license  and  (3)  renumber  existing  TS 
Section  6.3.1  to  include  6.3.1.1.  6.3.1.2. 
and  6.3.1.3. 

Dote  o/ issuance.  April  10.  1998. 

Effective  date:  Both  umts,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos  :  175  and  147. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22  The  amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  February  24.  1998  (bJ  FR 
9270) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  10.  1998 

No  ti^iiflcttt  hazards  consideration 
commaotmOBived:  No 
Local  Public  Document  Room  location: 

Osterhout  Free  Library.  Reference 

Department.  71  South  Franklin  Street. 

Wilkes-Barre,  PA  18701 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388. 
Susquehanna  Steam  Electric  Station, 
Unit  2.  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
January  11.  1996.  as  supplemented 
March  16.  1998. 

Brief  description  of  amendment:  This 
amendment  changes  the  TSs  to  preclude 
the  need  to  enter  into  Limiting 
Condition  for  Operation  3.0.3  to  allow 
performance  of  certain  emergency  diesel 
generator  testing. 


Do/e  o/ issuance.  April  1(     ]'<^H. 

Effective  date:  As  of  the  d,it»'  ni 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  148. 

Facility  Operating  License  No.  NPF- 
22:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Renster  March  13,  1996  (61  FR  10397). 

"nie  February  15.  1996.  letter 
corrected  the  no  significant  hazards 
(NSH)  determination.  The  NSH 
determination  was  used  in  the  Mtirch 
13,  1996  (61  FR  10397)  notice.  The 
March  24.  1998,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  .^pril  10.  1998. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room  location: 

Osferhout  Free  Library.  Reference 

Department,  71  South  Franklin  Street. 

Wilkes-Barre,  PA  18701 

Philadelphia  Electric  Company,  Docket 
No  50-352.  Umenck  Generating 
Station.  Unit  1.  Montgomery  County. 
Pennsylvania 

Date  of  application  for  amendment 
January  12,  1998. 

Bnef  description  of  anifndnwnt  This 
amendment  revises  TS  Table  4  4  6  13- 
1  to  change  the  withdrawal  schedule  for 
the  first  capsule  to  be  withdrHwn  from 
10  Effective  Full  Power  Years  {E¥VY]  to 
15  EFPY.  In  addition,  TS  Sur\'eillanc8 
Requirement  4  4.6  1  4  will  be  revised  to 
remove  the  references  to  flux  Wire 
removal  and  analysis  that  was  originally 
required  followuij^  the  first  cycle  of 
ofxration  and  rt'placed  with  a  new 
surveillance  requirement   The  new 
requirement  refers  to  the  flux  wires  that 
are  located  within  the  surveillance 
capsules,  which  will  be  removed  and 
analyzed  in  accordance  with  the 
surveillance  capsule  removal  schedule 
located  in  Table  4  4  6. 1.3-1 

Dote  o/jssuonce  April  15,  1998. 

Effective  date  .\s  or  the  date  of 
issuance 

Amendment  No    126 

Facility  Operating  License  No.  NPF- 
39:  This  amendment  revised  the 
Technical  Specifications 

Dofe  of  initial  notice  in  Federal 
Register  February  11,  1998  (63  FR 
6988J 

The  Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  .'\pnl  15,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room  location: 
Pottstown  Public  Library.  500  High 
Street,  Pottstown.  FA  19464 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  \'o  3. 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
February'  27.  1998. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  revising  the  pressure- 
temperature  curves  to  extend  heatup 
and  cooldown  limits  from  11  to  13.3 
effective  hili-power  years,  provides  the 
corresponding  overpressure  protection 
system  limits,  and  makes  some  minor 
changes  to  ensure  specification  clarity 
and  conservatism 

Dote  of  issuance  Apnl  10,  1998 
Effective  date  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  So    179. 
Facility  Operating  License  No  DPR- 
64  Amendment  revcsed  the  Technical 
Specifications 

Dofe  of  initial  notice  in  Federal 
Register  March  9.  1998  (63  FR  11456) 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  10.  1998 
No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room  location: 
White  Plains  Public  Library'.  100 
Martine  .Avenue.  White  Plains,  New- 
York  10610 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company.  Docket 
No  50-346.  Davis-Besse  Nuclear  Power 
Station.  Unit  1.  Ottawa  County.  Ohio 

Date  of  application  for  amendment: 
February  26.  1998.  as  supplemented  by 
letter  dated  March  20.  1998 

Bnef  description  of  amendment  This 
amendment  revises  Technical 
Specification  (TS)  Section  3/4.4.5. 
"Reactor  Coolant  System — Steam 
Generators."  TS  Section  3/4  4.6.2. 
"Reactor  Coolant  System — Operational 
Leakage."  and  the  associated  bases  to 
allow  use  of  the  'repair  roll"  steam 
generator  tube  repair  prcx:ess 

Date  of  issuance  .\ph\  14.  1998. 

Effective  date.  April  14,  1998. 

Amendment  .So  -  220. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  March  9.  1998  (63  FR  11460] 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Apnl  14,  1998 

No  significant  hazards  consideration 
comments  received:  No.  The 


supplemental  information  submitted  by 
the  licensees  did  not  affect  the  proposed 
no  significant  hazards  consideration 
determination 

Local  Public  Document  Room  location: 
University  of  Toledo.  William  Carlson 
Librarv.  Government  Documents 
Collection.  2801  West  Bancroft 
Avenue.  Toledo,  OH  43606 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company.  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  1.  Ottawa  County.  Ohio 

Date  of  application  for  amendment: 
lune  24.  1997. 

Brief  description  of  amendment:  This 
amendment  revises  TS  Section  3/ 
4.3.2  1,  "Safety  Features  Actuation 
System  Instrumentation,"  TS  Section  3/ 
4  6  1.7,  "Containment  Ventilation 
System,"  TS  Section  3-4  6  3  1. 
"Containment  Isolation  Valves.  "  and  TS 
Section  3/4.9  4.  "Refueling 
Operations — Containment 
Penetrations,"  and  the  associated  TS 
Bases  Valve  position  requirements  have 
been  added,  and  certain  containment 
radiation  monitor  requirements,  valve 
isolation  verification  requirements,  and 
containment  radiation  monitor  optionai 
uses  have  been  deleted.  Administrative 
changes  have  also  been  made 

Date  of  issuance:  Apnl  15,  1998 

Effective  date  Apnl  15.  1998. 

Amendment  .\o.   221 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register:  July  30.  1997  (62  FR  40858). 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Apnl  15   1998 

No  significant  hazards  consideration 
comments  received:  No. 
Ijycal  Public  Document  Room  location: 

University  of  Toledo  William,  Carlson 

Librarv.  Government  Documents 

Collection.  2801  West  Bancroft 

Avenue.  Toledo.  OH  43606 

TU  Electric  Company.  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station.  Unit  Sos   1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  requests: 
February'  25,  1998.  {TXX-98050)  as 
supplemented  by  letter  dated  March  9, 
1998.  (TXX-98066)  for  License 
.\mendment  Request  (LAR)  98-002, 
March  12.  1998.  (TXX-980761  for  LAR 
98-003,  and  March  18,  1998,  (TXX- 
98079)  for  L.^R  98-004. 

Brief  description  of  amendments:  This 
amendment  is  the  result  of  three  Notice 
of  Enforcement  Discretions  (NOEDs) 
dated  Febniarv  24,  March  1,3,  and  17. 


1998.  These  NOEDs  although  distinct 
actions  changed  the  same  page  of  the 
CPSES  TS  therefore  the  single 
amendment  is  being  issued  to  cover  the 
three  parts  of  this  amendment. 

The  first  part  of  the  amendment 
would  be  a  temporary  change  to  the  TSs 
to  remove  the  requirement  to 
demonstrate  the  load  shedding  feature 
of  MCC  XEB4-3  as  part  of  Surveillance 
Requirements  (SRs)  4.8.1. 1.2f4)a)  and 
4  8.1  1.2r6)a)  until  the  plant  startup 
subsequent  to  the  next  refueling  outage 
for  Unit  or  until  an  outage  of  24  hour 
in  duration. 

The  second  part  of  the  amendment 
would  provide  a  temporary  Technical 
Specification  change  for  SRs 
4.8.1. 1,2f4)b)  and  4.8.1.1.2f6)b)  to 
allow  the  verification  of  the  auto 
connected  shut-down  loads  through  the 
load  sequencer  to  be  performed  at 
pow  er  for  fuel  cycle  6  on  Unit  1  and  fuel 
cvcle  4  on  Unit  2. 

The  third  part  of  the  amendment 
would  allow  on  a  one  time  basis, 
crediting  performance  of  Surveillance 
Requirements  (SR)  4.8  1.1.2f4)a)  and 
4  8  1  1  2r6)a),  during  POWER 
OFER.^TIONS  as  opposed  to  "during 
shutdown"  Note  that  the  bus  tie  breaker 
for  MCC  XEB4-3  for  Unit  2  was  not 
tested  dunng  the  last  surveillance  test 
and  was  the  subject  of  part  one  of  this 
amendment. 

Date  of  issuance:  April  20,  1998. 

Effective  date:  April  20,  1998 

Amendment  Nos.:  Unit  1 — 
.Amendment  No.  58;  Unit  2— 
.Amendment  No.  44. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-S9:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  March  9.  1998  (63  FR  11458), 
March  27.  1998  (63  FR  14974)  and  April 
2,  1998  (63  FR  16287). 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  April  20.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 
Loca7  Public  Document  Room  location: 

University  of  Texas  at  Arlington 

Library.  Government  Publications/ 

Maps,  702  College,  PO  Box  19497, 

ArUngton.  TX  76019 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1, 
Callaway  County.  Missouri 

Date  of  application  for  amendment: 
October  31  1997,  as  supplemented  by 
letter  dated  February  27,  1998. 

Bnef  description  of  amendment:  The 
amendment  revises  the  Callaway  Plant. 
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Liut  1   i  eclijucal  :>p' 
change  setpoint  and  :       .,    . 
values  of  certain  reactor  trip  system 
(RTS)  and  engineered  safety  features 
actuation  system  (ESFAS)  functional 
units. 

Do/e  o/ issuance.  April  13.  1998. 

Effective  date:  April  13.  1998,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  125. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  14.  1998  (63  FR  2283). 

The  February  27.  1998.  supplemental 
letter  provided  additional  clarifying 
information  that  did  not  change  the 
staffs  original  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  13.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room  location: 
University  of  Missouri-Columbia, 
Elmer  Ellis  Library,  Columbia. 
Missouri  65201-5149 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271. 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon.  Vermont 

Date  of  application  for  amendment: 
December  11.  1997.  as  supplemented  on 
March  3.  1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  values  for  the 
safety  limit  minimum  critical  power 
ratio  for  Cycle  20  operation. 

Date  of  Issuance:  April  10.  1998. 

Effective  date:  April  10.  1998.  to  be 
implemented  within  30  days. 

Amendment  No.:  159. 

Facility  Operating  License  No.DPR- 
28  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register:  February  11.  1998.  (63  FR 
7000). 

The  March  3.1998  supplement  did  not 
change  the  original  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  10.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room  location: 
Brooks  Memorial  Library.  224  Main 
Street.  Brattleboro.  VT  05301 


rmunt  i  a/iX' 


ir  i^oiver 


rporation.Di    ^      '■'<  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon.  Vermont 

Date  of  application  for  amendment: 
September  11.  1996.  as  supplemented 
by  letter  dated  December  8.  1997. 

Brief  description  of  amendment:  The 
amendment  involves  a  change  to  the 
safety  and  relief  valve  setpoint  tolerance 
and  power  operation  with  an  inoperable 
safety  relief  valve. 

Date  of  Issuance:  April  15,  1998. 

Effective  date:  April  15.  1998,  to  be 
implemented  within  30  days. 

Amendment  No.:  160. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  9.  1997  (62  FR  17241). 

The  information  provided  in  the 
December  8.  1997.  submittal  did  not 
change  the  original  proposed  no 
significant  hazards  determination. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  15,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 
Local  Public  Document  Room  location: 

Brooks  Memorial  Library.  224  Main 

Street,  Brattleboro.  VT  05301 

Virginia  Electric  and  Power  Company,  et 
ai.  Docket  Nos.  50-338  and  50-339. 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2,  Louisa  County.  Virginia 

Date  of  application  for  amendments: 
November  26.  1996. 

Brief  description  of  amendments:  The 
proposed  action  would  revise  the 
Technical  SpeciHcations  (TS)  to 
eliminate  the  records  retention 
requirements  from  Section  6.10  of  the 
TS  since  these  requirements  have 
already  been  relocated  to  the 
Operational  Quality  Assurance  program. 
Chapter  17.  in  revision  32  of  the 
Updated  Final  Safety  Analysis  Report. 

Dofeo/ issuance.  April  13,  1998 

Effective  date:  April  13.  1998. 

Amendment  Nos.:  208  and  189. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  January  2.  1997  (62  FR  132). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  13.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 
Local  Public  Document  Room  location: 

The  Alderman  Library.  Special 

Collections  Department.  University  of 

Virginia.  Charlottesville.  Virginia 

22903-2498 


Virginia  Electric  and  Power  Company,  et 
at.,  Docket  Nos.  50-338  and  50-339, 
Norih  Anna  Power  Station.  Units  No.  1 
and  No.  2.  Louisa  County.  Virginia 

Date  of  application  for  amendments: 
February  3.  1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  Surveillance 
Requirement  Tables  3.3-1  and  4.3-1  for 
both  units,  modifying  the  testing 
requirements  for  the  reactor  trip  bypass 
breaker. 

Dofeo/ issuance:  April  14.  1998. 

f/fertive  dofe.  April  14.  1998. 

Amendment  Nos.:  209  and  190. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Technical  Specifications 

Date  of  initial  notice  m  Federal 
Register:  March  11,  1998  (63  FR  11925). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  14.  1998. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room  location: 
The  Alderman  Library.  Special 
Collections  Department.  University  of 
Virginia.  Charlottesville.  Virginia 
22903-2498 

Virginia  Electric  and  Power  Company,  et 
al.  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
November  18,  1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  Surveillance 
Requirements  4.7. 1.7. 2.a.l  and 
4. 7. 1.7. 2. a. 2  for  both  units,  modifying 
the  testing  frequency  of  the  Turbine 
throttle  and  Governor  valves. 

Dofeo/ issuance.  April  16,  1998. 

Effective  date:  April  16.  1998. 

Amendment  Nos.:  210  and  191. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  17,  1997  (62  FR 
66146) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  16.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room  location: 
The  Alderman  Library.  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia 
22903-2498 
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Virginia  Electric  and  Power  Company,  el 
al .  Docket  Nos.  50-338  and  50-339. 
North  Anna  Power  Station.  Units  \'o    1 
and  No.  2.  Louisa  County.  Virginia 

Date  of  application  for  amendments: 
Februan,' 3,  1998 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  Surveillance 
Requirement  4  4  10.1  1,  modifv'ing  the 
inspection  requirements  for  the  Reactor 
Coolant  Pump  (RCP)  flywheels  for  both 
units  and  eliminating  the  examination 
requirements  for  the  flow  straighteners 
in  each  steam  generator  to  the  RCP 
elbow  on  Unit  1 

Date  of  issuance  April  22.  1998. 

Effective  date  Apnl  22.  1998. 

Amendment  Nos    211  and  192. 

Facility  Operating  Lcense  Nos  NPF- 
4  and  NPF-7  Amendments  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  March  11.  1998  (63  FR  11924) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  Apnl  22,  1998 

No  significant  hazards  consideration 
comments  received  No. 
Local  Public  Document  Room  location: 

The  Alderman  Library'.  Special 

Collections  Department,  University  of 

Virginia,  Charlottesville,  Virginia 

22903-2498 

Dated  at  Rockvilie.  Md.,  this  29th  day  of 
April  1998. 

For  the  Nuclear  Regulator.'  Commission. 
Stuart  A.  Richards. 

Acting  Director.  Division  of  Reador  Proiects— 
lll/rV.  Office  of  Nuclear  Reactor  Regulation 
[FRDoc.  9&-n9n  Filed  5-5-98,  8:45  am] 

BILUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Oryx  Technology  Corp., 
Common  Stock,  $0,001  Par  Value; 
Common  Stock  Warrants)  File  No.  1- 
12680 

April  30,  1998. 

Oryx  Technology  Corp.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"  ).  pursuant  to  Set:tion 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Pacific  Exchange 
Inc.  ("PCX"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 


listing  and  registration  include  the 
following: 

The  Securities  of  the  Compan\  .*iave 
been  listed  for  trading  on  the  Exchange 
and,  pursuant  to  a  Registration 
Statement  of  Form  8-A,  effective  on 
.April  5,  1994,  the  National  Association 
of  Securities  Dealers  Automated 
Quotation  System  ("NASDAQ"). 
Tradmg  in  the  Company's  Securities  on 
the  NASDAQ  commenced  at  the 
opening  of  business  on  April  6  1994 
and  concurrently  therewith  on  the  PCX 

The  Company  has  complied  with 
Exchange  Rule  3.4fb)  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Company  s 
Board  of  Directors  authonzing  the 
withdrawal  of  the  Securities  from  listing 
and  registration  on  the  PCX  and  bv 
setting  forth  in  detail  to  the  Exchange 
the  reasons  for  and  facts  supporting  the 
proposed  delisting.  In  deciding  to 
withdraw  us  Secunties  from  listing  ana 
registration  of  the  PCX,  the  Compan\ 
considered  the  direct  and  indirect  costs 
and  expenses  attendant  on  maintaining 
the  dual  listing  of  its  Secunties  on  the 
NASDAQ  and  the  PCX.  The  Company 
does  not  see  any  particular  advantage  in 
the  dual  trading  of  its  Securities  and 
believes  that  dual  listing  will  fragment 
the  market  for  its  Securities. 

Bv  letter,  the  Exchange  informed  the 
Company  that  it  has  no  ob)ection  to  the 
withdrawal  of  the  Company's  Securities 
from  listing  and  registration  on  the  PCX. 

Bv  reason  of  Section  12  of  the  Act  and 

the  rules  and  regulations  thereunder, 
the  Company  shall  continue  to  be 
obligated  to  file  reports  under  Section 
13  of  the  Act  with  the  Commission. 

Any  interested  person  may,  on  or 
before  May  21,  1998,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
N  W.,  Washington.  D.C  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter 

For  the  Commission.  Dy  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-11988  Filed  5-5-98;  8;45  am] 

BILUNQ  CX>OE  801(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Solucorp  Industries,  Ltd  ,  Order  of 
Suspension  of  Trading 

April  30, 1998 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Solucorp 
Industries  Ltd.  ("Solucorp")  because  of 
questions  regarding  the  accuracy  of 
assertions  by  Solucorp  in  documents 
sent  to  and  statements  made  to  market 
makers  of  the  stock  of  Solucorp,  other 
TToker  dealers,  and  to  investors 
c  oncemmg,  among  other  things:  (1)  the 
negotiation  existence  and  terms  of 
contracts  entered  into  by  Solucorp 
dunng  the  penod  July  1.  1995  through 
the  present;  (2)  revenues  purportedly 
accrued  under  a  license  agreement  with 
Smart  International  Ltd.  and  reported  in 
financial  statements  for  the  quarter 
ended  September  30.  1997  and  the  six- 
month  penod  ended  December  31.  1997. 
which  were  included  in  a  registration 
statement  and  transition  report  filed 
with  the  Commission  in  December  1997 
and  April  1998,  respectively;  and  (3) 
revenues  projected  in  press  releases  on 
August  27,  1997.  October  24. 1997  and 
Apnl  16,  1998. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  susjaended  for  the 
period  from  9:30  a.m.  EST,  May  1, 1998 
through  11:59  p.m.  EST,  on  May  14, 
1998. 

Bv  the  Commission, 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-12060  Filed  5-1-98:  3:53  pm) 

BILUNO  CODE  W10-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel«aM  No.  M-09928;  FIte  No   SR   AMEX- 

Selt-Regulaiory  Organi/ations    Notice 
of  Filing  and  Ordef  Granting 
Acc»*erateO  Approval  of  Propo5«»<i 
Rule  Change  and  Amendrrient  No.  1 
Thereto  by  the  American  Stocli 
Exchange.  Inc    Retating  to  Flexible 
Exchange  Index  Options 

April  iU.  1998 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")."  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
14.  1998.  the  American  Stock  Exchange. 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  pro[>osed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  March  2, 
1998.  the  Exchange  filed  Amendment 
No.  1  to  the  proposal  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change  as  amended 

I.  Self-Reguidi  M  \  <-  'rt^anization's 

Stjtfiiuiii    li    fi.    ;  ,r  ,,is  of  Substance  of 

tli»*  Piu|nt>»Mi  Kiiif  >  hangf? 

The  Exchange  proposes  to  expand  the 
listing  and  trading  of  Flexible  Exchange 
options  ("FLEX  Options ')  to  all  of  the 
Exchange's  Broad  Stock  Index  Croups 
and  Stock  Index  Industry  Groups.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary. 
Amex  and  at  the  Commission 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  PropoMd 
Change 

In  its  Bling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


'15 use  7a«(b)(i). 

M7CFR240  19l>-4 

'  See  Latter  from  colt  VanfUtten.  I.«gjil  CounMJ. 
D«rivitiva  Sacurities.  Amax  to  Mlchaal  Waliiuka*. 
Sanior  Special  Counsel.  Division  of  Market 
Rafiulalion.  SEC  dated  Fetiruary  27.  1998 
("Amandinani  No   1")  In  Amandmenl  No  1,  the 
Exchange  adds  language  to  Rule  903C  indicating 
that  Fl£X  options  may  only  be  traded  on  an  equity 
or  Index  that  was  previously  approved  for  non- 
FLEX  trading.  In  addition,  the  Excluuige  represents 
thai  it  will  request  Commission  approval  bafora 
trading  FL£X  options  on  Indices  not  yet  approved 
for  FI.EX  optiorts  trading. 


on  tht>  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Beguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  20.  1993.  the  Commission, 
pursuant  to  Section  19(b)(2)  of  the  Act 
and  Rule  19b— 4  thereunder,  approved 
the  Exchange's  FLEXt><  Options  * 
framework  permitting  the  Exchange  to 
list  and  trade  FLEX  Options  based  on 
the  Major  Market  ("XMI"),  Institutional 
("XII")  and  Standard  k  Poor's 
Corporation  ("SAP  ")  MidCap  ("MID  ") 
Indices.'  On  December  1.  1993.  the 
Commission  approved  the  listing  and 
trading  of  FLEX  Options  on  the 
Exchariges  Japan  Index  ( "JPN")." 

The  Exchange  now  proposes  to 
expand  approval  for  FLEX  Options 
trading  to  all  of  its  indices,  including  all 
Broad  Stock  Index  Groups  (other  than 
the  ones  currently  approved  as  noted 
above)  ^  and  all  Stock  Index  Industry 
Groups.* 

Broad  Stock  Index  Group  FLEX 
Options.  As  noted  above,  the  Exchange 
currently  provides  for  the  trading  of 
FLEX  Options  on  XMI.  XII.  MED  and 
JPN  indices.  The  Exchange  now 
proposes  to  expand  the  ability  to  trade 
FLEX  Options  to  include  all  of  its  Broad 
Stock  Index  Group  indices,  including 
the  EUROTOP  100.  Hong  Kong  Option, 
Morgan  Stanley  Consumer  and  Morgan 
Stanley  Cyclical  Indices.  All  of  the 
Exchange's  rules  applicable  to  FLEX 
Index  Options  v^ll  apply  to  the 


*The  term  "FLEX"  is  a  trademark  of  the  Chicago 
Board  Options  Exchange.  Inc. 

'Securities  Exchange  Ad  Release  No  32781 
(August  20.  19931,  58  FR  45360  (August  27.  1993) 

'Securities  Exchange  Act  Release  No.  33262 
(December  1.  1993J.  58  FR  64622  (December  8, 
1993). 

'  Am«x  Broad  Stock  Index  Group  Options 
currently  consist  of  the  following  EUROTOP  100 
Index.  Hong  Kong  Options  Index.  Instilutionai 
Index.  )ap>an  Index.  Major  Market  Index.  SAP 
MidCap  400  Index.  Morgan  Stanley  Consumer 
Index  and  Morgan  Stanley  Cyclical  Index. 

■Amex  Slock  Index  Industry  Group  Options 
currently  consist  of  the  following:  Airline  Index. 
Cold  BUGS  Index.  Biotechnology  Index.  Computer 
Technology  Index,  de  lager  Year  2000  Index.  Disk 
Drive  Index.  Interactive  Week  Internet  Index. 
Mexico  Index.  MS  Commodity  Related  Index.  M.S. 
Healhcare  Payor  Index.  MS  Healthcare  Product 
Index.  M.S  Healthcare  Provider  Index.  MS  High 
Technology  35  Index.  Natural  Gas  Index.  The 
NatWeal  Energy  Index.  Networking  Index.  North 
Amarican  Telecommunications  Index,  Oil  Index. 
Pharmaceutical  Index.  Sacuritiet  Broker/Dealer 
Index  and  Tobacco  Index. 


additional  Broad  Stock  Index  Group 
FLEX  Options.  In  addition,  the 
Exchange  proposes  to  apply  its  current 
position  tmd  exercise  limits  of  200,000 
contracts  on  the  same  side  of  the  market 
for  FLEX  Options  on  broad  indices  to 
FLEX  Options  on  the  additional  Broad 
Stock  Index  Group  indices  The 
Exchange  is  propo.sing  thi.s  expansion  in 
response  to  requests  from  market 
participants  to  make  available  FLEX 
Options  on  various  additional  broad 
indices.  In  addition,  the  Exchange 
believes  that  expansion  of  trading  in 
FLEX  Options  to  all  of  its  Broad  Stock 
Index  Group  indices  will  provide  new 
£md  important  trading  upf)ortunities 
which  are  currently  unavailable  to 
market  participants.  Further,  it  will 
increase  the  Exchanges  competitiveness 
with  the  over-the-counter  market  place 
as  well  as  with  other  exchanges  which 
have  continued  to  expand  FLEX 
Options  trading  on  indices^  Rules 
currently  in  place  for  FLEX  Options  on 
indices  shall  apply  to  the  FLEX  Options 
on  these  additional  broad  indices 

Stock  Index  Industry  Group  FLEX 
Options.  The  Exchange  also  proposes  to 
provide  for  the  trading  of  FLEX  Options 
on  all  of  its  Stock  Index  Industry  Group 
indices  ("Industry  Indices").  As  with  its 
Broad  Stock  Index  Group  indices,  the 
Exchange  has  received  requests  to 
provide  for  the  trading  of  FLEX  Options 
on  its  Industry  Indices  and  believes  this 
expansion  will  provide  new  and 
important  trading  opportunities 
currently  unavailable  to  market 
participants  while  increasing  the 
Exchange's  competitiveness  with  the 
over-the-counter  market  place  and  other 
exchanges  which  have  continued  to 
expand  FLEX  Options  trading  on  their 
indices. 

In  addition  to  applying  its  existing 
FLEX  Index  Options  rules  to  the  trading 
of  Industry  Index  FLEX  Options,  the 
Exchange  proposes  to  establish  position 
limits  for  these  FLEX  Options  at  four 
times  the  position  limits  for  standard 
options  on  the  respective  underlying 
Industry  Index  (36,000,  48,000  and 
60,000  contracts  on  the  same  side  of  the 
market).  The  Exchange  believes  such 
position  limits  are  appropriate  given  the 
institutional  nature  and  use  of  FLEX 
Index  Options.  Further,  the  proposed 


•On  lanuary  14.  1998.  the  Commission  approved 
the  Philadelphia  Slock  Exchange's  proposal  to 
esublish  Rule  1079  providing  for  the  trading  of 
Fl,£X  Options  on  equities  and  narrow  and  broad 
indices.  Securities  Exchange  Act  Release  No.  39549 
(January  14,  1998),  63  FR  3601  (January  23,  1998). 
On  September  3.  1997.  the  Commission  approved 
the  Chicago  Board  Options  Exchange's  proposal  to 
list  FLEX  Options  on  the  Dow  (ones  Industrial 
Average.  Securitiee  Exchange  Act  Release  No. 
39011  (September  3.  1997).  62  FR  47841  (September 
11,  1997). 
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position  limits  are  the  same  as  those 
recently  adopted  by  the  Philadelphia 
Stock  Exchange,  Inc.>° 

Finally,  the  Exchange  proposes  to 
adopt  $5  million  Underlying  Equivalent 
Value  as  the  minimum  value  size  for 
opening  transactions  and  Request  for 
Quotes  in  Stock  Index  Industry  Group 
Flex  Index  Options  for  any  series  with 
no  open  interest.  $1  million  Underlying 
Equivalent  Value  for  any  series  with 
open  interest  and  $1  million  Underlying 
Equivalent  Value,  or  the  remaining 
Underlying  Equivalent  Value  for  a 
closing  transaction,  whichever  is  less. 
Similar  to  the  proposed  position  limits 
for  Stock  Index  Industry  Group  Flex 
Options,  the  Exchange  believes  such 
minimum  value  sizes  for  opening  and 
closing  transactions  and  Requests  for 
Quotes  are  appropriate  given  the 
institutional  nature  and  use  of  FLEX 
Index  Options  and  they  are  the  same 
minimum  value  sizes  proposed  by  the 
Philadelphia  Stock  Exchange,  Inc.  in  its 
proposal  to  trade  FLEX  Options  on 
narrow  based  indices.' ' 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  '^  that  an 
Exchange  have  rules  that  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B  Self -Regulator,'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 

proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW,, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  v^itten  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S  C  552.  will  be 
available  for  inspetnion  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-98-01  and  should  be 
submitted  by  May  27.  1998 

rV.  Cmnniission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Ad  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Sections  6(b)(5)  *^  and 
llA  ^*  of  the  Act.  Specifically. 
consistent  with  Section  11 A  of  the  Act, 
the  proposal  should  encourage  fair 
competition  among  brokers  and  dealers 
and  the  exchange  markets,  by  allowing 
the  Exchange  to  compete  more 
efTectively  with  the  growing  OTC 
market  in  customized  index  options. 

The  Commission  believes  that  the 
Exchange's  proposal  reasonably 
addresses  its  desire  to  better  meet  the 
demands  of  sophisticated  portfolio 
managers  and  other  institutional 
investors  who  are  increasingly  using  the 
OTC  market  in  order  to  satisfy'  their 
hedging  needs.  Additionally,  the 
Commission  believes  that  the 
Exchange's  proposal  will  help  promote 
the  maintenance  of  a  fair  and  orderly 
market,  consistent  with  Sections  6(b)(5) 
and  11 A  of  the  Act.  because  the  purpose 
of  the  proposal  is  to  facilitate  th£ 
extension  of  the  benefits  of  a  listed 
exchange  market  to  a  wider  variety  of 
index  options  that  are  more  flexible 
than  current  listed  options  and  that 
currenth  trade  OTC  The  benefits  of  the 
Exchange's  options  market  include,  but 
are  not  limited  to.  a  centralized  market 
center,  an  auction  market  with  posted 
transparent  market  quotations  and 
transaction  reporting,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  OCC  for  all 
contracts  traded  on  the  Exchange." 


The  Commission  believes  that  the 
Exchange  s  proposal  to  designate  all 
currently  approved  Amex  Industry  and 
Broad  Stock  Group  Indices  as  eligible 
for  FLEX  index  options  trading  is 
consistent  with  the  Act.  The 
Commission  notes,  however,  that  when 
submitting  a  Section  19(b)  proposal  to 
list  and  trade  a  new  non-Fl£X  index 
options  product,  the  Exchange  must,  in 
the  same  filing,  specifically  propose  to 
list  and  trade  the  FLEX  index  options. 
If  the  Exchange  is  not  prepared  at  that 
time  to  seek  approval  for  the  listing  of 
FLEX  options  overlying  the  proposed 
index,  then  the  Exchange  should  submit 
a  rule  filing  pursuant  to  Section  19(b)  of 
the  Act  proposing  to  list  and  trade  FLEX 
options  on  that  index  at  an  appropriate 
time  in  the  future. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  for  the  Exchange  to 
applv  its  existiilg  position  limit  of* 
200.000  contracts  on  the  same  side  of 
the  market  to  the  additional  Broad  Stock 
Index  Group  indices  approved  for  FLEX 
Options  trading  pursuant  to  this 
proposal  The  Commission  also  believes 
that  It  IS  reasonable  for  the  Exchange  to 
establish  position  limits  tat  Amex 
Industry  Index  FLEX  Options  at  four 
times  the  position  limits  for  standard 
options  on  the  respective  underlying 
Industry  Index  (36,000,  48,000  and 
60,000  contracts  on  the  same  side  of  the 
market)  The  Commission  notes  that 
these  position  limits  are  identical  to 
those  recently  adopted  by  the 
Philadelphia  Stock  Exchange.'* 

Finally,  the  Commission  believes  that 
it  is  reasonable  for  the  Amex  to  require 
a  $5  milhon  underlying  equivalent 
value  for  an  opening  transaction  in 
Amex  Industry  Index  FLEX  options.'^ 
The  Commission  believes  that  this  large 
underlying  equivalent  value 
requirement  should  help  to  ensure  that 
transactions  in  FLEX  index  options 
remain  of  substantial  size  and,  therefore, 
that  the  product  is  geared  to  an 
institutional,  rather  than  a  retail  market. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  tmd 
Amendment  No  1  thereto  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Sf)ecifically,  as  noted 
above,  the  Exchange's  proposal  is 
substantially  similar  to  a  recently 
approved  proposal  by  the  Philadelphia 


'o  Securities  Exchange  Act  Release  No.  39549 
(January  14,  1998),  63  FR  3601  (January  23.  1998). 

"15U.S.C.  78fn))(5). 


'M5U.S.C.  78f[b)(5). 

'M5U.S.C  78k-l. 

"In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 


"Securities  Exchange  Act  Release  No.  39549 
Oanuar>-  14.  1998).  63  FR  3601  (January  23,  1998). 

>'  The  Commission  notes  that  this  underlying 
equivalent  value  requirement  is  identical  to  that 
recentlv  approved  by  the  Commission  for  the 
Philadelphia  Stock  Exchange.  See  Phbc  Rule 
l079(a)l8)(AMi), 
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Stock  txctiaiifje."  Thurwfort).  the 
Commission  believes  that  Amendment 
No.  1  does  not  raise  any  new  regulatory 
issues. 

Accordingly,  the  Commission 
believes,  consistent  with  Section  6(b)(5) 
and  Section  19ft))(2)  of  the  Act.  that 
good  cause  exists  to  grant  accelerated 
approval  to  the  proposed  rule  change.*" 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-AMELX-98- 
01)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv  " 

Margaret  H.  Mcf  arland, 
Deputy  Secretary. 
[FR  Do<    <)8-1 1452  Filed  5-5-M;  8:45  am) 

HUJNQ  COOC  I01(M>1-M 


DEPARTMf  NT  OF  TRANSR3RT  A  T»ON 

^  tH'U^r  ii  A^!a?i.)ri  AclfiintsTrFituxi 

Notite    i'  intent  To  Rule  on  Application 
(M-Oi  C  W>-  CPR)  to  impose  and  use 
th«  revefiue  from  ,i  passenger  facility 
.-Mdrge  jPFC)  at  tfie  Natrona  County 
Internationa!  Airport,  submittetl  by  the 
County  of  Natrona,  Wyoming 

AQCNC  y  .  irv_ipi(ii  .Avicsiiuli 

Admmistration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

BUMMAnv:  The  PAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Natrona 
County  International  Airport  under  the 
provisions  of  49  U  S,C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14CFRpart  158) 

DATES:  Comments  must  be  received  on 
or  before  June  5,  1998. 
ADOWIOTCT:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  Wiechmann.  Manager; 
Denver  Airports  District  Office.  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  N4r.  Dan  E. 
Mann,  Airport  Manager,  at  the  following 
address:  Natrona  County  International 


'•  S»»  S«curiliea  EJcctung*  Act  R*la«M  No.  )9S49 
U«nu«rv  14.  19«e).  63  FR  3fl01  (January  23.  IMS) 
Tba  Commiulon  noiaa  that  ihti  propoaal  wai 
publishad  for  th«  full  notice  and  conunant  period 
duxing  which  no  commanta  war*  received. 

••>$  U.S.C  78(fn))(5)  and  78«(b)(2). 

«»1SU.S.C.  7Bi(bl(2) 
''»7CFR20OA-3(a)(12). 


Airport.  8500  Airport  Parkway.  Casper, 
Wyoming  82604 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Natrona 
County  International  Airport,  under 
section  158  21  of  pari  lift 

FOfl  FURTHER  INFORMATION  CX)NTACT: 
Mr.  Christopher  Schaffer,  (303)  342- 
1258;  Denver  Airports  District  Office, 
DEN-ADO;  Federal  Aviation 
Administration;  26805  E.  68th  Avenue. 
Suite  224;  Denver.  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location 

8UPP1.£MEMTARY  INFOWHUTION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (98— 03-C- 
00-CPR)  to  impose  and  use  the  revenue 
from  a  PFC  at  Natrona  County 
International  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14CFRpart  158). 

On  April  29.  1998.  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
County  of  Natrona.  Wyoming,  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  29,  1998 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Pmposed  charge  effective  date: 
October  1.  1998 

Proposed  charge  expiration  date: 
August  1,2003. 

Total  requested  for  use  approval: 
$774,857  00 

Brief  descnption  of  proposed  projects: 
Rehabilitate  water  tank  for  airport 
rescue  fire  fighting  (ARFF)  use,  terminal 
modifications,  rehabilitate  Runway  8/ 
26.  rehabilitate  ARFF  building 
ventilation. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  per'son  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  further 
INFORIKUTION  COMTACT  and  dt  the  i- AA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division.  ANM-600,  1601  Lind  Avenue. 
SW  .  Suite  315.  Renton.  WA  98055- 
4056 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Natrona 
County  International  Airport. 


Issued  in  Renton,  Washington  on  April  29. 
1998 

David  K   Field. 

Manager,  Planning,  Programming  and 

Capacity  Branch.  Northwest  S4ountain 

Region 

(FRDof   Qft-12042  Filed  5-5-98,8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-6  (Sub-No.  379X)] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company;  Abandonment 
Exemption,  In  Qarfietd  and  Logan 
Counties,  OK 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  42.80  miles  of  its  linn  of 
railroad  between  milepost  73  60  near 
Fairmont  and  milepost  116  40  near 
Guthrie  includino  the  stations  of 
Douglas  at  milepost  82  4.  .Marshall  at 
milepost  88  4.  Lovell  at  milepost  95.1, 
and  Crescent  at  milepost  102  8.  in 
Garfield  and  Ixivan  (bounties,  OK  The 
line  traverses  L'nited  States  Postal 
Service  Zip  Codes  73736.  73733.  73056, 
73028  and  73044 

BNSF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  any  overhead  traffic,  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 
1105  7  (environmental  reports),  49  CFR 
1105.8  (histonc  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspap>er  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Une  R  Co — 
Abandonment — Goshen.  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  June  5.  1998,  unless  stayed 


pending  reconsideration.  Petitions  to 
Stay  that  do  not  involve  environmental 
issues,  '  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152. 27(c)(2). '  and  trail  use/rail 
banking  requests  under  49  CFR  1152.29 
must  be  filed  by  May  18,  1998.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  May  26.  1998,  with:  Surface 
Transportation  Board.  Office  of  the 
Secretary,  Case  Control  Unit.  1925  K 
Street.  N  W..  Washington.  DC  20423  A 
copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Sarah  Whitley  Bailiff. 
Senior  General  Attorney,  The 
Burlington  Northern  and  Santa  Fe 
Railwav  Companv,  3017  Lou  Menk 
Drive.  Fort  Worth.  TX  76131 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  mitio. 

BNSF  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  histonc  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  May  11.  1998 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transpxjrtation  Board, 
Washington.  IX:  20423)  or  bv  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public 

Environmental,  histonc  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Pursuant  to  the  provisions  of  49  CFR 
1152  29(e)(2),  BNSF  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consummation  by  May  6,  1999,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authonty  to 
abandon  will  automatically  expire. 

Decided:  April  29.  1998. 
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I  The  Board  will  grant  a  std\  if  an  inforraec 
decision  on  environmental  i.ssaes  (whether  raised 
by  a  pa-Tv  or  b\  the  Board's  Section  of 
Environmenlal  ,\nalysis  in  its  independent 
investigaJioni  cannot  be  made  before  the 
exemption  5  effective  date   See  txem.ption  of  Out- 
of-Service  Rail  Lines,  ■•  !  C  C  2a  3^7  1 19891  Any 
request  for  a  Slav  5hou:c3  be  filed  as  soon  as  possible 
so  that  the  Board  mav  lake  appropriate  action  before 
the  exemption  s  effective  date 

'Each  offer  of  financial  assistance  must  be 
accompanied  bv  the  filing  fee.  which  currently  is 
set  a!  SlCXX)  See  49  CFR  10C2.210U5). 


Bv  the  Board.  David  M   Konsc.'.r.ik 
Director,  Office  of  Proceedings 

Vernon  A.  Williams, 

Secretarr' 

(FR  Doc.  98-12048  Filed  5-^98;  845  am] 

BILUNG  CODE  M15-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surfac«  Transportation  Board 

[STB  Dockat  No.  AB-290  (Sub-No.  1»3X)] 

Norfolk  and  W«stem  RalNray 
Company— Abarxionmant  and 
Discontinuance  of  Trackage  Rights 
Exennption — in  Waynaaboro,  VA 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  and 
Discontinuances  of  Service  and 
Trackage  Rights  to  abandon  a  0,14-mile 
line  of  its  railroad  between  Station 
60+00  and  Station  67+56  and  for 
disccMitinuance  of  trackage  rights  over  a 
1  12-mile  line  of  CSX  Transportation, 
Inc.  (CSXT).  between  Station  0+64  and 
Station  60+00  in  Waynesboro,  \'A  The 
line  traverses  United  States  Postal 
Service  Zip  Code  22980  ' 

N'W  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines, 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  tiie  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  Distnct  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period: 
and  (4)  the  requirements  at  49  QT^ 
1105.7  (environmental  reports),  49  CFR 
1105  8  (historic  reports),  49  CFR 
1105  11  (transmittal  letter).  49  CFR 
1105  12  (newspaper  publicationj,  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

.^s  a  condition  to  this  exemption,  any 
employee  adversely  affected  bv  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R 
Co  —Abandonment — Croshen.  360  I.CC. 
91  (1979)  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  US  C   10502(d) 


must  be  filed  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received  this  exemption  will  be 
effective  on  )une  6, 1998,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  ao  not  involve  environmental 
issues.*  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152. 27(c)(2), 5  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  bv  .Ma\  18   1998,  Petitions  to 
reopen  or  requests  for  pubUc  use 
conditions  under  49  CFR  1152,28  must 
be  filed  hv  Mav  26   1998,  with:  Surface 
Transportation  Board.  Office  of  the 
Secretary ,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washin^on.  DC  20423. 

A  copy  of  anv  petition  filed  with  the 
Board  should  be  sent  toappUcant's 
representative  lames  R  Paschall. 
Cenerai  .^ttomev.  Norfolk  Southern 
Corporation  Three  Commercial  Place, 
Norfolk   \A  23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
IS  void  ab  initio 

N'W  has  filed  an  environmental  report 
which  addressef-  the  effects,  if  any,  of 
the  abandonment  and  discontinuance 
on  the  environment  and  historic 
resounds  The  Section  of  Elnviroimiental 
.Analysis  ISLA]  will  issue  an 
environmental  assessment  (ElA)  by  May 
11.  1998  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEA 
(Room  .soo  Surface  TranspcMrtati on 
Board  Washington,  DC  20423)  or  by 
calling  SE.^.  at  (202)  565-1545. 
Comments  on  environmental  and 
histonc  preservation  matters  must  be 
filed  Vk'ithin  15  davs  after  the  EA 
becomes  available  to  the  pubUc. 

Environmental,  historic  preservation. 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropnate.  in  a  subsaquent  decision . 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  NW  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  abandoned  its  0.14-mile  line. 
Pursuant  to  the  same  provisions,  CSXT 
shall  file  a  notice  of  consummation  with 
the  Board  to  signify  that  it  has  exercised 
the  authority  granted  to  it  to  fully 
consummate  abandonment  of  its  1.12- 


'  CSXT  received  abandonment  actnonty  for  the 
1  12-mile  segmeni  m  The  Chesapeake  and  Ohio 
Railway  (Company — Exemption — Abandonment  and 
Discontinuance  of  Tmckage  Bights  m  Wavnesboro, 
V.A.  ,\&-ie  iSub-No  ft6X, I  (!CC  served  Dec   16, 
1986.  subiect  to  the  condition  that  CSXT  not 
consummate  the  abandonment  until  NW  receives 
authority  or  an  exemption  to  discontinue  it» 
trackage  rights  over  the  CSXT  line. 


2  The  Board  will  grant  a  ttay  if  an  informed 
decision  on  environmenul  issues  (whether  raised 
by  8  party  or  bv  the  Board's  Section  of 
Environmental  Analy»i«  in  ib  independent 
investigation)  cannot  be  made  before  the 
exemption's  eEEective  date.  See  Exempttem  cfOat- 
(^Sennet  Rail  Lines.  5  I.C.C2d  377  (1989).  Any 
requed  for  a  stay  should  be  filed  as  soon  as  poaaible 
90  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

>  Each  oSer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
*M  at  SlOOa  See  49  CFR  1002.2(0(25). 


Fedt 
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exemption  to  permit  it  to  discontinue 
trackage  rights  operation  over  CSXT's 
line.  If  consummation  has  not  been 
effected  by  NW's  filing  of  a  notice  of 
consummation  of  abandonment  as  to  its 
line  and  by  CSXT's  filing  of  a  notice  of 
consummation  of  abandonment  as  to  its 
line  by  May  6.  1999.  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire.* 

Decided:  April  29.  1998. 

By  the  Board.  David  M.  Konschnik. 
Director.  (Jffice  of  Proceedings. 
Vernon  A.  Willianu, 
Secretary 
|FR  Doc  9»-l  1997  Filed  5-5-9«;  8:45  un| 
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-n  oa»-m:  NTOFTVn    -;■'>  A'.   J.  > 
Fiscal  Service 

Surety  Ci"''i,>.i'f.  a     •■iMhieon 
F-*<!»"  r  ;i    ^    !■>    Lconorriy  ^   •■•  '. 
C.isii.r'y   .  i  i"t).-iny 

AGENCY:  Financial  Management  Service, 
Fiscal  Service.  Department  of  the 
Treasury. 


A(.^rnj«i<;  Notice. 


*  NW  stull  Mfv*  a  copy  of  thi*  nolic*  on  CSXT 
within  S  days  aftar  its  publication,  and  cartify  to  tha 
Board  that  it  has  dona  so. 


SUMMARY:  This  is  Supplement  No.  17  to 
the  Treasury  Department  Circular  570; 
1997  Revision,  published  July  1.  1997. 
at  62  FP  ''-"1 

FOWFUR'"'t"  ■Nt-OflMA-;ON  ^.ON' Ak.' 
Surety  Bond  Branch  at  (202)  874-6779. 

III  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  use.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570.  1997  Revision,  on  page  35557  to 
reflect  this  addition: 

Economy  Fire  k  Casualty  Company 

Business  Address:  500  Eci>;.„..., 
Court.  Freeport,  IL  61032.  Phone:  (815) 
233-2000.  Underwriting  Limitation  b/: 
$19,392,000.  Surety  Licenses  c/:  AL, 
AR.  CA.  CO.  FL.  GA.  ID.  IL.  IN.  L\.  KS. 
KY.  LA.  MN.  MS.  MQ.  MT.  NE.  NV. 
NM.  ND.  OH.  OK.  PA.  SD.  UT.  WV,  WI. 
WY.  Incorporated  In:  Illinois. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  with 


aetaiis  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html  or  through  our  computerized 
public  bulletin  board  system  (FMS 
Inside  Line)  at  (202)  874-6887.  A  hard 
copy  may  be  purchased  frort;  tin- 
Government  Printing  Offir >    '  ,Pt  )j 
Subscription  Service.  W  i^:    :>;ton,  DC, 
telephone  (202)  512-IHih     v\i..  . 
ordering  the  Circular  fn;:.  ( ,P( )     se  the 
following  stock  number:  048000-00509- 
8. 

Questions  concemint  't   n  \  .•.,ue  may 
be  directed  to  the  U.S  I  w  p.-t'iient  of 
the  Treasury,  Financial  Manik^fn.t'nt 
Service.  Funds  Managemerv  1  )\\  .s;on, 
Surety  Bond  Branch,  3700  F  as!  Ucst 
Highway.  Room  6A '  1    ^h^'sw:,-   VfD 
20782. 

Dated:  April  29.  1998. 

(  harU's  y    S<  hwan  U! 

iy//f-i  tui .  ruiiut.  Miiiiagfinent  Division. 

Financial  Management  Service. 

[FR  Doc.  98-11968  Filed  5-S-98;  8:45  ami 
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DtPA.   'Mr  NT  OF  THE  TREASURY 
Fiscal  S«rvlc« 

31  CFR  Part  285 

RIN  1S10-AA07 

Administrative  Wage  Garnishment 

AQENCV:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
the  administrative  wage  garnishment 
provisions  contained  in  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA).  Wage  garnishment  is  a  process 
whereby  an  employer  withholds 
amounts  from  an  employee's  wages  and 
pays  those  amounts  to  the  employee's 
creditor  in  satisfaction  of  a  withholding 
order.  The  DCIA  authorizes  Federal 
agencies  admmistratively  to  garnish  the 
disposable  pay  of  an  individual  to 
collect  delinquent  nontax  debts  owed  to 
the  United  States  in  accordance  with 
regulations  issued  by  the  Secretary  of 
the  Treasury 

DATES:  This  rule  is  effective  lune  5, 
1448 

FO«  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
Specialist,  Debt  Management  Services, 
at  (2021  874-6660  or  )ames  Regan, 
Attomey-Advi.sor,  at  (202)  874-6680. 
Financial  Management  Service. 
Department  of  the  Treasury.  401  14th 
Street  SW.  Washington.  DC  20227.  This 
document  is  available  for  downloading 
from  the  Financial  Management  Service 
web  site  at  the  following  address:  http:/ 
/www  fms.treas.gov 
SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  implements  the  wage 
garnishment  provision  in  section 
31001(o)  of  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  Pub. 
L.  104-134.  110  Stat.  1321-358  (Apr  26. 
1996),  codified  at  31  U.S.C.  3720D 
Wage  garnishment  is  a  process  whereby 
an  employer  withholds  amounts  from 
an  employee's  wages  and  pays  those 
amounts  to  the  employee's  creditor  in 
.satisfaction  of  a  withholding  order.  The 
IXIIA  authorizes  Federal  agencies 
administratively  to  garnish  up  to  15%  of 
the  disposable  pay  of  a  debtor  to  satisfy 
delinquent  nontax  debt  owed  to  the 
United  States.  Prior  to  the  enactment  of 
the  DCIA.  agencies  were  required  to 
obtain  a  court  judgment  before 
garnishing  the  wages  of  non-Federal 
employees.  Section  31001(o)  of  the 
DCIA  preempts  State  laws  that  prohibit 
wage  garnishment  or  otherwise  govern 
wage  garnishment  procedures. 


.^s  authorized  by  thu  UCL^.  a  Federal 
agency  collecting  delinquent  nontax 
debt  may  garnish  administratively  a 
delinquent  debtor's  wages  in  accordance 
with  regulations  promulgated  by  the 
Secretary  of  the  Treasury.  The  Financial 
Management  Service  (FMS),  a  bureau  of 
the  Department  of  the  Treasury,  is 
responsible  for  promulgating  the 
regulations  implementing  this  and  other 
debt  collection  tools  established  by  the 
DCIA. 

In  accordance  with  the  requirements 
of  the  DCIA,  this  final  rule  establishes 
the  following  rules  and  procedures: 

1.  Notice 

At  least  30  days  before  an  agency 
initiates  garnishment  proceedings,  the 
agency  will  give  the  debtor  written 
notice  informing  him  or  her  of  the 
nature  and  amount  of  the  debt,  the 
intention  of  the  agency  to  collect  the 
debt  through  deductions  from  pay.  and 
an  explanation  of  the  debtor's  rights 
regarding  the  proposed  action. 

2.  Rights  of  the  Debtor 

The  agency  will  provide  the  debtor 
with  an  opportunity  to  inspect  and  copy 
records  related  to  the  debt,  to  establish 
a  repayment  agreement,  and  to  receive 
a  hearing  concerning  the  existence  or 
amount  of  the  debt  and  the  terms  of  a 
repayment  schedule.  A  hearing  must  be 
held  prior  to  the  issuance  of  a 
withholding  order  if  the  debtor's  request 
is  timely  received.  For  hearing  requests 
that  are  not  received  in  the  specified 
time  frame,  an  agency  need  not  delay 
issuance  of  the  withholding  order  prior 
to  conducting  a  hearing.  An  agency  may 
not  garnish  the  wag^es  of  a  debtor  who 
has  been  involuntarily  separated  from 
employment  until  that  individual  has 
been  reemployed  continuously  for  at 
least  12  months.  The  debtor  bears  the 
burden  of  informing  the  agency  of  the 
circumstances  surrounding  an 
involuntary  separation  from 
employment. 

J.  Employer's  Responsibilities 

The  agency  will  send  to  the  employer 
of  a  delinquent  debtor  a  wage 
garnishment  order  directing  that  the 
employer  pay  a  portion  of  the  debtor's 
wages  to  the  Federal  Government.  This 
final  rule  requires  the  debtor's  employer 
to  certify  certain  payment  information 
about  the  debtor.  Employers  will  not  be 
required  to  vary  their  normal  pay  cycles 
in  order  to  comply  with  the  garnishment 
order. 

The  DCIA  prohibits  employers  from 
tailing  disciplinary  actions  against  (he 
debtor  based  on  the  fact  that  the  debtor's 
wages  are  subject  to  administrative 
garnishment.  In  addition,  the  DCIA 


authorizes  an  agency  to  sue  an  employer 
for  amounts  not  properly  withheld  from 
the  wages  payable  to  the  debtor. 

Discussion  of  Comments 


General 

In  response  to  its  Notice  of  Proposed 
Rulemaking  (NPRM)  concerning 
Administrative  Wage  Garnishment  (62 
FR  62458.  Nov.  21.  1997),  FMS  received 
comments  from  Federal  agencies, 
private  colleciion  agencies,  an  umbrella 
organization  for  organizations  that 
support  the  activities  of  the  Federal 
Family  Education  Loan  Programs,  and  a 
private  citizen.  Many  of  the  commenters 
nave  been  involved  in  implementing  a 
similar  administrative  wage 
garnishment  provision  that  authorizes 
the  U.S.  Department  of  Education 
(Education)  to  garnish  10%  of  the 
disposable  pay  of  employed  individuals 
who  have  defaulted  on  their  student 
loan  obligations.  See  20  U.S.C  1095a; 
34  CFR  682.410.  FMS  drafted  the  NPRM 
after  consultation  with  the  Departments 
of  Education  and  Justice  about  their 
experience  implementing  wage 
garnishment  to  collect  student  loans. 
The  comments  received  in  response  to 
the  NPRM  based  on  the  commenters' 
experience  with  Education's  program 
have  been  helpful  in  drafting  the  final 
rule.  It  is  important  to  note  that 
Education's  wage  garnishment  program 
is  applicable  to  the  collection  of  one 
type  of  debt  subject  to  a  single  statutory 
scheme.  The  DCIA  wage  garnishment 
provision  and  this  rule,  on  the  other 
hand,  are  applicable  to  all  Federal 
agencies  collecting  all  types  of  debt,  the 
collection  of  which  is  subject  to  a 
variety  of  statutory  provisions. 
Therefore,  as  explained  below,  while 
some  of  the  suggestions  have  been 
incorporated  into  the  final  rule,  others 
do  not  apply  to  a  government-wide 
wage  garnishment  program  involving  all 
Federal  agencies  with  various  types  of 
debts. 

A  review  of  the  comments  is  provided 
in  the  following  Comment  Analysis 
which  includes  a  discussion  of  FMS' 
determination  whether  to  incorporate 
specific  suggestions  in  the  final  rule. 
The  Comment  Analysis  is  organized  by 
reference  to  the  paragraphs  in  the 
NPRM. 

NPRM  §285.1  J  (a)    Purpose 

No  changes  were  made  to  NPRM 
§  285.11(a).  FMS  did  not  receive  any 
comments  applicable  to  this  paragraph. 

NPRM  §  285.11(b)    Scope 

One  commenter  suggested  that  FMS 
incorrectly  interpreted  the  DCIA  in  the 
NPRM  by  not  limiting  the  apphcability 
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of  administrative  wage  garnishment  to 

the  collection  of  only  those  debts 
evidenced  bv  written  agreements  The 
commenter  believes  that  the  language 
contained  in  31  U  S  C.  3720D(a) 
authorizing  wage  garnishment  "if  the 
individual  is  not  currently  making 
required  repayment  in  accordance  with 
any  agreement  between  the  agency  head 
and  the  individual"  so  limits  the  use  of 
wage  garnishment.  FMS  disagrees  with 
the  commenter  There  is  nothing  in  the 
plain  language  of  the  statute  to  indicate 
that  the  referenced  phrase  limits  the 
applicability  of  wage  garnishment  to 
debts  evidenced  by  a  written  agreement 
The  term  "debt,"  as  defined  in  31  U.S.C. 
370irb)(lj.  as  amended  by  the  DCIA,  is 
not  limited  to  debts  evidenced  by  a 
written  agreement  between  the  debtor 
and  the  Government 

One  commenter  suggested  that  the 
rule  establish  a  minimum  threshold 
amount  for  garnishment  based  on  a  cost 
estimate  of  the  garnishment  procedure 
This  is  unnecessary  since  the  use  of  the 
administrative  wage  garnishment  tool 
by  agencies  is  voluntary-  and  should  be 
used  by  agencies  in  appropnate 
situations.  Agencies  may  set  their  own 
policies  regarding  minimum  thresholds. 

XPRM  §  285  11  (c)     Definitions 

One  commenter  suggested  that  the 
definition  of  agency  under  NPRM 
§  285  11(c)  be  expanded  to  authonze 
agents  or  vendors  of  Federal  agencies  to 
garnish  debtors'  wages  in  accordance 
with  this  rule.  Whether  or  not  an  agent 
or  vendor  can  perform  a  particular 
function  on  behalf  of  a  Federal  agency 
is  beyond  the  scope  of  this  rule.  While 
the  use  of  contractors  for  the  collection 
of  debt  generally  is  authorized  by  law. 
agencies  may  not  contract  out 
"inherently  goyemmental  functions." 
See  Office  of  Management  and  Budget 
(0MB)  Circular  A-76.  This  is  not  to  say 
that  contractors  cannot  assist  agencies 
in  conducting  administrative  wage 
garnishment.  For  example,  contractors 
could  be  hired  to  mail  notices  and 
garnishment  orders  authorized  by  the 
agency,  receive  documents  from  the 
debtor  and  the  employer,  and  document 
agency-approved  repayment  agreements 
with  the  debtor. 

NPRM  §285.1 1(d)    General  Rule 

One  commenter  suggested  that  FMS 
clarify  a  statement  in  the  NPRM 
preamble  concerning  NPRM  §  285  11  (d) 
involving  the  use  of  wage  garnishment 
by  Treasury-designated  debt  collection 
centers.  In  addition  to  agencies  that 
administer  the  program  that  gives  rise  to 
the  debt,  agencies  that  pursue  the 
recovery  of  the  debt  for  those  agencies. 
such  as  the  Department  of  the  Treasury, 


Treasury-designated  debt  collection 
centers,  and  the  Department  of  )ustice. 
are  authorized  to  conduct 
administrative  wage  garnishment   See 
eg,,  the  definition  of  "agency    m  NPRM 
§  285.11(c),  unchanged  in  the  fi.nal  rule. 

.\'PRM  §  285.11(e)    Notice 
Requirements 

The  suggestion  by  one  commenter 
that  the  rule  specifically  prohibit  the 
combination  of  an  agency's  notice  of 
intention  to  garnish  a  debtor's  wages 
with  other  notices  to  the  debtor  has  not 
been  incorporated  into  this  rule.  The 
rule  gives  agencies  the  flexibility  to 
combine  notices  where  appropriate.  In 
many  circumstances,  the  debtor  can  be 
informed  clearly  in  a  single 
communication  of  all  debt  collection 
remedies  available  to  the  Federal  agenc\ 
and  the  opportunities  available  to  the 
debtor  to  be  heard  concerning  the 
existence  or  amount  of  the  debt 

One  commenter's  suggestion  that  FMS 
develop  a  standard  administrative  wage 
garnishment  notice  for  government - 
wide  use  has  not  been  incorporated  m 
the  final  rule.  Because  agency-specific 
laws  applicable  to  debt  collection  have 
to  be  considered  m  drafting  a  notice,  a 
standard  government- wide  form  would 
not  be  appropnate 

One  commenter  suggested  that  the 
rule  exempt  pnvate  collection 
professionals  acting  on  behalf  of 
agencies  from  the  liability  provisions  of 
the  Fair  Debt  Collection  Practices  Act 
(FDCPA),  15  U,S,C,  1692  et  seq.. 
provided  that  such  entities  comply  with 
the  terms  of  this  rule  and  use  notices 
and  forms  developed  by  Treasury  or 
other  agencies  The  extent  to  which  the 
FDCPA  may  apply  to  any  entity, 
particularly  private  collection  agencies, 
is  outside  the  scope  of  this  rule. 

Several  commenters  suggested  that 
the  rule  should  clearly  state  that  the 
certificate  of  service  may  be  retained 
electronically.  Other  commenters 
suggested  that  a  certificate  of  service  is 
unnecessary.  The  final  rule  retains  the 
requirement  that  an  agency  keep  a 
certificate  of  service  as  evidence  of 
mailing.  However,  NTRM 
§§  285,1  l(e){3  land  285,1 1(g)(3)  have 
been  amended  to  indicate  more  clearly 
that  the  certificate  of  service  may  be 
retained  electronically  so  long  as  the 
manner  of  retention  is  sufficient  for 
evidentiary  purposes, 

NPRM  §  285.11(f)    Hearing 

One  Federal  agency  asked  that  the 
rule  address  whether  an  agency  needs  to 
publish  its  own  regulation  before  it  can 
engage  in  administrative  wage 
garnishment  under  the  DCIA.  Another 
commenter  questioned  how  an  agency's 


existing  hearing  procedures  for  debt 
determination  relate  to  the  wage 
garnishment  requirements  contained  in 
the  DCIA  and  NPRM  The  phrase 

consistent  writh  this  section"  was 
added  to  NTRM  §  285.11(f)(1)  in  this 
final  rule  to  clanfy  that  agency 
regulations  must  follow  the  minimuni 
requirements  for  wage  garnishment 
heanngs  as  set  forth  in  this  rule.  Each 
agency  is  responsible  for  prescribing 
hearing  protjedures  in  accordance  with 
t.he  statutory  and  regulatory 
requirements  of  this  rule  and  other 
.requirements  applicable  to  that  agency's 
debt  collection  hearing  procedures. 
Those  agencies  with  hearings 
procedures  which  meet  the 
requirements  established  under  this  rule 
and  agency-specific  statutory  and  other 
requirements  need  not  develop  new 
hearing  procedures.  Agencies  should 
seek  legal  advice  from  their  agency 
counsel  to  determine  whether  existing 
agency  procedures  meet  the 
requirements  established  under  this  rule 
and  whether  the  agency  is  required  to 
publish  new  or  amended  regulations. 
Section  285.11(b)(6)  has  been  added  to 
the  final  rule  to  further  clarify  that 
"(n)othing  in  this  section  requires 
agencies  to  duphcate  notices  or 
administrative  proceedings  required  by 
contract  or  other  laws  or  regulations." 
The  final  rule  does  not  incorporate 
one  commenter's  suggestion  that  the 
Department  of  the  Treasury  or  the 
Department  of  Justice  be  required  to 
review  agencies'  wage  garnishment 
procedures  and  regulations  prior  to 
allowing  an  agency  to  initiate  a  wage 
garnishment  program.  Unique  statutory 
requirements  apply  to  every  Federal 
program  that  gives  rise  to  delinquent 
debt.  Thus,  the  agency  administering 
the  program  that  gives  rise  to  the  debt 
is  in  the  best  position  to  know  what  is 
required.  The  Departments  of  Treasury 
and  Justice  will  continue,  however,  to 
provide  guidance  to  agencies 
concerning  debt  collection  practices  and 
procedures. 

One  commenter  recommended 
amending  NPRM  §  285.1 1(0(4)  by 
establishing  that  a  debtor  has  15 
"calendar"  days,  rather  than  15 
"business"  days,  to  request  a  hearing. 
FMS  was  concerned  that  15  calendar 
days  would  not  allow  sufficient  time  for 
a  debtor  to  request  a  hearing  prior  to  the 
issuance  of  a  garnishment  order  given 
that  15  calendar  days  could  include  four 
to  seven  weekend  days  or  hoUdays.  For 
this  reason.  NPRM  §  285.11(0(4)  has  not 
been  changed. 

Several  comments  addressed  the 
hearing  procedures  proposed  in  the 
NPRM.  The  final  rule  incorporates  the 
comment  from  two  commenters 
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su^x^!>tirig  that  the  requirement  in 
NPRM  §  285. 1  l(n(8)(ii)  that  a  debtor 
prove  by  "clear  and  convincing 
evidence"  that  no  debt  exjsts  or  that  the 
amount  of  the  debt  is  incorrect  is  too 
burdensome  In  the  Rnal  rule  at 
§285  1  l(n(8)(ii).  FMS  replaced  the 
"clear  and  convincing"  standard  with 
the  less  burdensome  "preponderance  of 
the  evidence"  standard. 

One  commenter  suggested  that 
proving  the  terms  of  the  repayment 
schedule  are  "unreasonable."  as 
required  at  NPRM  §  285. 1  l(f)(8)(ii).  is 
too  vague  and  that  the  debtor  should  be 
required  to  show  that  the  terms  of  the 
repayment  schedule  would  cause  a 
"financial  hardship"  to  the  debtor.  The 
final  rule  incorporates  this  suggestion. 

In  response  to  a  commenter  s 
suggestion,  NPRM  §  285  ll(f)(8)(ii)  has 
been  amended  to  clarify  that  the  debtor 
may  present  evidence  that  collection  of 
the  debt  may  not  be  pursued  due  to 
operation  of  law.  eg  .  enforcement  of 
the  order  is  subject  to  the  automatic  stay 
imposed  at  the  time  of  a  bankruptcy 
Bling  pursuant  to  11  U.S.C.  362. 

Two  commenters  suggested  that  this 
rule  restrict  hearing  omcials  to  those 
individuals  not  under  the  supervision  or 
control  of  the  head  of  the  agency.  The 
commenters  suggested  that  the  rule, 
without  such  a  change,  could  result  in 
inequitable  wage  garnishment  hearing 
decisions  since  an  agency,  and  its 
qualified  hearing  ofHcer.  have  a  vested 
interest  in  the  outcome.  FMS  disagrees 
for  three  reasons.  First,  Congress  did  not 
intend  to  require  that  hearing  ofTicials 
be  independent.  Unlike  other  statutes, 
see.  e.g.  5  U.S.C.  5514(a)(2)  (concerning 
Federal  salary  offset),  the  DCIA  does  not 
require  an  independent  hearing  official. 
Second,  the  rule  explicitly  sets  forth 
minimum  hearing  procedures  that 
ensure  the  debtor  has  a  meaningful 
opportunity  to  be  heard  and  minimize 
the  risk  of  erroneous  deprivation  of  the 
debtor's  property  interest  in  his  or  her 
wages.  Finally,  any  final  hearing 
decision  by  the  agency  on  wage 
garnishment  is  subject  to  judicial  review 
under  the  Administrative  Procedure 
Act.  See.  eg  .  5  U.S.C.  706  (concerning 
judicial  review  of  an  agency's  actions). 

NPRM  §285. 11(g)     Wage  Garnishment 
Order 

One  commenter  noted  that  the 
provision  under  NPRM  §  285.11(g) 
requiring  agencies  to  submit  a  wage 
garnishment  order  to  a  debtor's 
employer  within  30  days  of  a  hearing 
decision  (or  within  30  days  after  the 
debtor  fails  to  make  a  timely  request  for 
a  hearing}  should  be  reconciled  with  the 
20  day  period  provided  under 
Education's  wage  garnishment 


regulation  at  34  CFR  682  410{b)(10)(H). 
Such  a  reconciliation  with  Education's 
rule  is  not  warranted  or  necessary.  The 
time  period  in  this  rule  accommodates 
a  broad  range  of  agencies'  requirements 
and  is  consistent  with  the  goal  of 
issuing  a  wage  garnishment  order 
promptly  after  notice  and  an 
opportunity  to  be  heard  have  been 
provided  to  the  debtor. 

The  final  rule  does  not  incorporate 
one  commenters  suggestion  that  NPRM 
§  285.1  l(gj(2)  be  amended  to  delete  the 
requirement  that  the  wage  garnishment 
order  be  signed  by  the  head  of  the 
agency  or  his/her  designee.  The 
commenter  suggested  that  issuance  of 
the  wage  gamisrunent  order  on  agency 
letterhead  including  the  agency's  seal  is 
sufficient  to  demonstrate  official 
issuance.  This  rule  requires  a  signature 
to  authenticate  a  wage  withholding 
order.  Failure  to  include  a  signature  on 
a  wage  withholding  order  could  result 
in  employer  uncertainty  as  to  the 
validity  of  the  order  and  could  result  in 
delay,  and  possible  loss,  of  garnishment 
payments  to  which  the  Government  is 
entitled 

As  noted  in  the  NPRM  and  as 
suggested  by  a  commenter,  FMS  is 
developing  a  wage  garnishment  order 
form.  It  is  anticipated  that  the  use  of  a 
standard  wage  garnishment  order  form 
by  agencies  will  make  it  easier  for 
private  sector  employers  to  recognize 
and  comply  with  agency  wage 
garnishment  order  requirements.  This 
form  will  be  available  from  FMS  at  the 
address  listed  above  and  will  be 
available  for  downloading  from  the  FMS 
web  site  at  the  following  address: 
www.fms.treas.gov. 

One  commenter  suggested  that  rather 
than  require  the  agency  to  keep  a 
certificate  of  service  indicating  the  date 
of  the  mailing  of  a  garnishment  order, 
the  rule  should  require  the  debtor's 
employer  to  verify  receipt.  The 
commenter's  rationale  is  that  the  DCIA 
(31  U.S.C.  3720D(f)(2)(A))  and  NPRM 
§285.11(o)  authorize  the  agency  to  sue 
the  employer  for  noncompUance  with 
the  wage  garnishment  order.  The  final 
rule  does  not  incorporate  this  comment 
because  the  Government  need  only 
show  that  the  order  was  mailed,  not 
whether  it  actually  was  received.  Nelson 
v.  Diversified  Collection  Services.  961 
F.Supp.  863.  868-69  P.  Md.  1997).  By 
requiring  an  agency  to  retain  a  copv  of 
the  certificate  of  service,  the  agency  can 
produce  evidence  that  the  order  was 
mailed  without  having  to  place  an 
additional  burden  on  the  employer. 

One  commenter  suggested  that  the 
requirement  to  comply  with  the  wage 
garnishment  order  should  be  waived 
under  circumstances  when  a  small 


employer  (with  less  than  five 
employees)  would  b«  sub)ect  to  a  major 
hardship  (financial  or  otherwise)  as  a 
result  of  complying  with  the  order  Such 
a  change  to  the  rule  is  unnecessary  since 
the  use  of  the  wage  garnishment 
collection  tool  by  agencies  is  not 
mandated  under  the  DCLA  Agencies  can 
set  their  own  policies  on  when  it  is 
appropriate  to  utilize  the  administrative 
wage  garnishment  process. 

NPRM  §285.1 11  hi    Certification  by 
Employer 

The  final  rule  did  not  incorporate  the 
recommendation  of  two  commenters  to 
delete  the  requirement  under  NPRM 
§  285.1 1(h)  requiring  the  debtor  s 
employer  to  complete  and  return  a 
certification  form  to  the  agency  The 
commenters  suggested  this  provision  }s 
unduh  burdensome  and  that  an 
employers  failure  to  complete  and 
return  the  form  could  unnecessarily 
delay  the  garnishment  pro<:ess  The 
certification  form  serves  multiple 
purposes.  One,  the  form  provides  the 
agency  with  information  necessary  to 
monitor  the  employer's  i  ompliant:e 
with  the  wage  garnishment  order  in 
accordance  with  the  requirements  of  the 
DCL^  and  applitable  laws  The  form 
also  will  provide  information  so  the 
agency  can  cak  ulate  anticipated 
collection  amounts  to  determine 
whether  to  pursue  other  collection  tools. 
Finally,  the  form  will  assist  the 
employer  in  calculating  the  amount  to 
be  garnished  from  the  debtor  s 
disposable  pay   It  is  noted  that  the 
employer's  failure  to  complete  the 
certification  form  as  required  does  not 
affect  the  employer's  responsibility  to 
withhold  the  appropriate  garnishment 
amount  within  a  "reasonable  time  "  in 
accordance  with  this  rule.  See  NPRM 
§  285. ll(i)(7),  renumbered  as 
§285.11(i)(8)  in  the  final  rule. 

NPRM  §  285. n(i)    Amounts  Withheld 

Two  commenters  recommended 
clarifying  the  impact  of  the  Consumer 
Credit  Protection  Act's  (CCPA) 
minimum  disposable  pay  requirement 
on  the  wage  garnishment  provisions  of 
the  DCIA  and  this  rule  St'c  CC.P.\. 
§  303(a)(2),  codified  at  l,=i  U  S  C. 
1673(a)(2)  (maximum  allowable 
garnishment).  NPRM  §285.11(1)  has 
been  amended  to  clarify  that  the  amount 
of  garnishment  is  limited  by  the  CCPA 
Under  section  285.1  l(i)  of  the  final  rule, 
the  amount  of  garnishment  is  the  lesser 
of  the  amount  indicated  on  the 
garnishment  order  up  to  l.S%  of  the 
debtor's  disp>osable  pay  or  the  amount 
set  forth  in  15  U.S.C.  l'673(a)(2).  The 
amount  set  forth  in  15  U.S.C.  1673(a)(2) 
is  the  amount  by  which  a  debtor's 
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disposable  pay  exceeds  an  amount 
equivalent  to  thirty  times  the  minimum 
wage.  For  example,  if  a  debtor  receives 
disposable  pay  of  SlfiO.OO  per  week  and 
thirty  times  the  minimum  wage  is 
$154.50,  the  amount  that  may  be 
garnished  weekly  is  the  lesser  of  $24.00 
(15%  of$160)or$5.50  ($160.00- 
$154  40  =  $5  50)   Sep  29  CFR 
870  10(b)(1)  for  information  on 
calculating  an  amount  equivalent  to 
thirty  times  the  minimum  wage. 

Section  285  ll{i)(3)  of  the  final  rule  is 
the  same  as  NPRM  §283  n!i)(2)  except 
that  §285  ll(i)(3)(iiil  has  been  added  to 
clarify  the  amount  of  garnishment  for  a 
debtor  who  owes  multiple  debts  to  a 
single  creditor  agency  I'nder  section 
285{i)(3)(iu]  of  the  final  rule,  an  agency 
may  issue  multiple  withholding  orders 
so  long  as  the  total  amount  garnished 
from  the  debtor's  pay  for  such  orders 
does  not  exceed  the  garnishment 
amount  permitted  under  §  285.n(i)(2). 
For  purposes  of  §285  n(i)(3)(iii),  the 
term    agency"  refers  to  the  agency  that 
is  owed  the  debt. 

One  commenter  suggested  deleting 
the  language  in  NPRM  §  285  n(i)(7) 
(renumbered  as  §285.n(i)(8)  m  the 
final  rule)  requiring  that  the  wage 
garnishment  order  "indicate  a 
reasonable  period  of  time  within  which 
the  employer  is  required  to  commence 
wage  withholding"  because 
garnishment  orders  in  all  other  contexts 
typically  require  immediate  compliance. 
This  suggestion  was  not  incorporated 
into  the  final  rule.  The  "reasonable 
period  of  time"  given  to  employers 
allows  employers  adequate  time  to 
calculate  garnishment  withholding 
payroll  data  involving  a  debtor 
employee  without  disrupting  the  normal 
payroll  cycle.  It  is  anticipated  that  a 
"reasonable  period  of  time'  generally 
will  mean  that  the  employer  will 
commence  withholdings  within  two  pay 
cycles  following  receipt  of  the 
garnishment  order.  This  mav  vary  given 
an  employer's  circumstances. 

NPRM  §285.11  a  I    Exclusions  From 
Garnishment. 

No  changes  were  made  to  the  NPRM 
§285.11(n).  FMS  did  not  receive  any 
comments  applicable  to  this  paragraph. 

NPRM  §  285. 1 1  (k)    Financial  Hardship 

The  final  rule  does  not  incorporate 
one  commenter's  suggestion  that  NPRM 
§  285.11(k)  be  amended  hirther  to  define 
the  standards  for  agency  review  of  a 
debtor's  request  for  an  adjustment  in  the 
amount  wdthheld  under  a  wage 
garnishment  order  due  to  "financial 
hardship"  based  on  "materially  changed 
circumstances."  NPRM  §  285.1l(k). 
unchanged  in  the  final  rule,  provides 


illustrative  examples  of  the  type  of 
events  which  may  give  rise  to  financial 
hardship  due  to  "materially  changed 
circumstances."  such  as  disability, 
divorce,  or  catastrophic  illness. 
However,  whether  financial  hardship 
exists  must  be  determined  by  an 
agency's  review  of  the  particular  facts 
and  circumstances  of  a  given  case. 

NPRM  §  285.  Hill  Ending  Garnishment 

The  final  rule  does  not  incorporate  a 
commenter's  suggestion  that  the  rule 
clarih  whether  collection  costs  need  to 
be  collected  before  terminating  the 
garnishment  action  .NPRM  §285.11(1). 
unchanged  in  the  final  rule,  clearly 
requires  termination  of  garnishment 
only  after  the  agency  ""has  fully 
recovered  the  amounts  owed  by  the 
debtor,  including  interest,  penalties  and 
administrative  costs  consistent  with  the 
FCCS  (Federal  Claims  Collection 
Standards)  '  See  31  US  C.  3717(e)  and 
4  CFR  102.13  regarding  the  collection  of 
administrative  costs  associated  with  a 
debt. 

NPRM  §  285.11  {ml    Actions  Prohibited 
hy  the  Employer 

No  changes  were  made  to  NPRM 
§285  1  Km)  FMS  did  not  receive  any 
comments  applicable  to  this  paragraph. 

NPRM  §285.11(n)    Refunds 

No  changes  were  made  to  NPRM 
§285  n(n)   FMS  did  not  receive  any 
comments  applicable  to  this  paragraph. 

NPRM  §285.11  (o)    Right  of  Action. 

The  final  rule  does  not  incorporate  a 
commenter's  suggestion  that  NPRM 
§  285.11(o)  be  amended  to  remove  the 
requirement  that  a  Federal  agency  must 
"terminate  collec:tion  action"  as  a 
prerequisite  to  commencing  suit  against 
a  debtors  employer  for  failure  to 
withhold  amounts  from  wages  pursuant 
to  a  wage  garnishment  order.  The  DCIA 
specifically  provides  that  "suit  (against 
an  employer)  may  not  be  filed  before  the 
termination  of  the  collection  action, 
unless  earlier  filing  is  necessary  to  avoid 
expiration  of  any  applicable  statute  of 
limitations  period."  31  U.S.C. 
3720D(n(2)(B). 

However.  FMS  has  amended  NPRM 
§  285.11(o)  in  the  final  rule  to 
incorporate  a  suggestion  by  another 
commenter  that  the  rule  be  changed  to 
clarify  that  "termination  of  the 
collection  action"  merely  refers  to  the 
particular  debtor/employee,  rather  than 
the  debt.  This  change  gives  agencies 
fiexibility  to  terminate  collection  action 
against  one  of  the  debtors  and  file  suit 
against  that  debtor's  employer  for  failing 
to  withhold  that  debtor's  wages 
pursuant  to  a  wage  garnishment  order. 


At  the  same  time,  the  agency  could 
continue  collection  efforts  involving  the 
other  debtors  who  are  jointly  and 
severally  liable  to  the  agency  on  the 
debt. 

Regulators  .\nalysis 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  that  this  regulation,  including 
the  certification  referenced  in  this  final 
rule  (see  paragraph  (h)  of  this  section). 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  a  substantial  number 
of  small  entities  will  be  subject  to  this 
regulation  and  to  the  certification 
requirement  in  this  rule,  the 
requirements  will  not  have  a  significant 
economic  imjjact  on  these  entities. 
Employers  of  delinquent  debtors  must 
certify  certain  information  about  the 
debtor  such  as  the  debtor's  employment 
status  and  earnings.  This  information  is 
contained  in  the  employer's  payroll 
records.  Therefore,  it  will  not  take  a 
significant  amount  of  time  or  result  in 
a  significant  cost  for  an  employer  to 
complete  the  certification  form.  Even  if 
an  employer  is  served  withholding 
orders  on  several  employees  over  the 
course  of  a  year,  the  cost  imposed  on  the 
employer  to  complete  the  certifications 
would  not  have  a  significant  economic 
imf>act  on  that  entity.  Employers  are  not 
required  to  vary  their  normal  pay  cycles 
in  order  to  comply  with  a  withholding 
order  issued  pursuant  to  this  rule. 

List  of  SubjecU  in  31  CFR  Part  285 

Administrative  practice  and 
procedure,  Claims,  Debts,  Garnishment 
of  wages,  Hearing  and  appeal 
procedures.  Salaries.  Wages. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  285  is  amended 
as  follows: 

PART  285— DEBT  COLLECTION 
AUTHORITIES  UNDER  THE  DEBT 
COLLECTION  IMPROVEMENT  ACT  OF 
1996 

1.  The  authority  citation  for  part  285 
is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  6402;  31  U.S.C.  321. 
3701.  3711.  3716.  3720A,  3720D;  E.O.  13019; 
3  CFR,  1996Comp.,  p.  216. 

2.  Section  285.11  is  added  to  Subpart 
B  to  read  as  follows: 

§  285  1  ■<     Administrative  wage 
garni  shmenl 

(a)  Purpose.  This  section  provides 
procedures  for  Federal  agencies  to 
collect  money  from  a  debtor's 
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disposable  pay  by  means  of 
administrative  wage  garnishment  to 
satisfy  delinquent  nontax  debt  owed  to 
the  United  States. 

(b)  Scope.  (1)  This  section  applies  to 
any  Federal  agency  that  administers  a 
program  that  gives  rise  to  a  delinquent 
nontax  debt  owed  to  the  United  States 
and  to  any  agency  that  pursues  recovery 
of  such  debt 

(2)  This  section  shall  apply 
notwithstanding  any  provision  of  State 
law. 

(3)  Nothing  in  this  section  precludes 
the  compromise  of  a  debt  or  the 
suspension  or  termination  of  collection 
action  in  accordance  with  applicable 
law.  See.  for  example,  the  Federal 
Claims  Collection  Standards  (FCCS),  4 
CFR  parts  101-105. 

(4)  The  receipt  of  payments  pursuant 
to  this  section  does  not  preclude  a 
Federal  agency  from  pursuing  other  debt 
collection  remedies,  including  the  offset 
of  Federal  payments  to  satisfy 
delinquent  nontax  debt  owed  to  the 
United  States.  A  Federal  agency  may 
pursue  such  debt  collection  remedies 
separately  or  in  conjunction  with 
administrative  wage  garnishment. 

(5)  This  section  does  not  apply  to  the 
collection  of  delinquent  nontax  debt 
owed  to  the  United  States  from  the 
wages  of  Federal  employees  from  their 
Federal  employment.  Federal  pay  is 
subject  to  the  Federal  salai7  offset 
procedures  set  forth  in  5  U.S.C.  5514 
and  other  applicable  laws. 

(6)  Nothing  in  this  section  requires 
agencies  to  duplicate  notices  or 
administrative  proceedings  required  by 
contract  or  other  laws  or  regulations. 

(c)  Definitions  As  u.sed  in  this  section 
the  following  definitions  shall  apply: 

Agency  means  a  department,  agency, 
court,  court  administrative  office,  or 
instrumentality  in  the  executive, 
judicial,  or  legislative  branch  of  the 
Federal  Government,  including 
government  corporations.  For  purposes 
of  this  section,  agency  means  either  the 
agency  that  administers  the  program 
that  gave  rise  to  the  debt  or  the  agency 
that  pursues  recovery  of  the  debt. 

Business  day  means  Monday  through 
Friday  For  purposes  of  computation, 
the  last  day  of  the  period  will  be 
included  unless  it  is  a  Federal  legal 
holiday. 

Certificate  of  service  means  a 
certificate  signed  by  an  agency  official 
indicating  the  nature  of  the  document  to 
which  it  pertains,  the  date  of  mailing  of 
the  document,  and  to  whom  the 
document  is  being  sent. 

Day  means  calendar  day.  For 
purposes  of  computation,  the  last  day  of 
the  period  will  be  included  unless  it  is 


a  Saturday,  a  Sunday,  or  a  Federal  legal 
holiday. 

Debt  or  claim  means  any  amount  of 
money,  funds  or  property  that  has  been 
determined  by  an  appropriate  official  of 
the  Federal  Government  to  be  owed  to 
the  United  States  by  an  individual, 
including  debt  administered  by  a  third 
party  as  an  agent  for  the  Federal 
Government.  Delinquent  nontax  debt 
means  any  nontax  debt  that  has  not 
been  paid  by  the  date  specified  in  the 
agency's  initial  written  demand  for 
payment,  or  applicable  agreement, 
unless  other  satisfactory  payment 
arrangements  have  been  made.  For 
purposes  of  this  section,  the  terms 
"debt"  and  "claim"  are  synonymous 
and  refer  to  delinquent  nontax  debt. 

/>e6(or  means  an  individual  who  owes 
a  delinquent  nontax  debt  to  the  United 
States. 

Disposable  pay  means  that  part  of  the 
debtor's  compensation  (including,  but 
not  limited  to,  salary,  bonuses, 
commissions,  and  vacation  pay)  from  an 
employer  remaining  after  the  deduction 
of  health  insurance  premiums  and  any 
amounts  required  by  law  to  be  withheld. 
For  purposes  of  this  section,  "amounts 
required  by  law  to  be  withheld"  include 
amounts  for  deductions  such  as  social 
security  taxes  and  withholding  taxes, 
but  do  not  include  any  amount  withheld 
pursuant  to  a  court  order. 

Employer  means  a  person  or  entity 
that  employs  the  services  of  others  and 
that  pays  their  wages  or  salaries.  The 
term  employer  includes,  but  is  not 
limited  to.  State  and  local  Governments, 
but  does  not  include  an  agency  of  the 
Federal  Government. 

Garnishment  means  the  process  of 
withholding  amounts  from  an 
employee's  disposable  pay  and  the 
paying  of  those  amounts  to  a  creditor  in 
satisfaction  of  a  withholding  order. 

Withholding  order  means  any  order 
for  withholding  or  garnishment  of  pay 
issued  by  an  agency,  or  judicial  or 
administrative  body.  For  purposes  of 
this  section,  the  terms  "wage 
garnishment  order"  and  "garnishment 
order"  have  the  same  meaning  as 
"withholding  order." 

(d)  General  rule.  Whenever  an  agency 
determines  that  a  delinquent  debt  is 
owed  by  an  individual,  the  agency  may 
initiate  proceedings  administratively  to 
garnish  the  wages  of  the  delinquent  **• 
debtor. 

(e)  Notice  requirements.  (1)  At  least  30 
days  before  the  initiation  of  garnishment 
proceedings,  the  agency  shall  mail,  by 
Hrst  class  mail,  to  the  debtor's  last 
known  address  a  written  notice 
informing  the  debtor  of: 

(i)  The  nature  and  amount  of  the  debt: 


(ii)  The  intention  of  the  agency  to 
initiate  proceedings  to  collect  the  debt 
through  deductions  from  pay  until  the 
debt  and  all  accumulated  interest. 
penalties  and  administrative  costs  are 
paid  in  full:  and 

(iii)  An  explanation  of  the  debtor's 
rights,  including  those  set  forth  in 
paragraph  (e)(2)  of  this  section,  and  the 
time  frame  within  which  the  debtor  may 
exercise  his  or  her  rights 

(2)  The  debtor  shafl  be  afforded  the 

opportunity: 

(i)  To  inspect  and  copy  agency 
records  related  to  the  debt: 

(ii)  To  enter  into  a  written  repayment 
agreement  with  the  agency  under  terms 
agreeable  to  the  agency;  and 

(iii)  For  a  hearing  in  accordance  with 
paragraph  (f)  of  this  section  concerning 
the  existence  or  the  amount  of  the  debt 
or  the  terms  of  the  proposed  repayment 
schedule  under  the  garnishment  order. 
However,  the  debtor  is  not  entitled  to  a 
hearing  concerning  the  terms  of  the 
proposed  repayment  schedule  if  these 
terms  have  been  established  by  written 
agreement  under  paragraph  (e)(2)(ii)  of 
this  section. 

(3)  The  agency  will  keep  a  copy  of  a 
certificate  of  service  indicating  the  date 
of  mailing  of  the  notice.  The  certificate 
of  service  may  be  retained  electronically 
so  long  as  the  manner  of  retention  is 
sufficient  for  evidentiary  purposes. 

(f)  Hearing — (1)  In  general.  Agencies 
shall  prescribe  regulations  for  the 
conduct  of  administrative  wage 
garnishment  hearings  consistent  with 
this  section  or  shall  adopt  this  section 
without  change  by  reference. 

(2)  Request  for  hearing  The  agency 
shall  provide  a  hearing,  which  at  the 
agency's  option  may  be  oral  or  written, 
if  the  debtor  submits  a  written  request 
for  a  hearing  concerning  the  existence  or 
amount  of  the  debt  or  the  terms  of  the 
repayment  schedule  (for  repayment 
schedules  established  other  than  by 
written  agreement  under  paragraph 
(e)(2)(ii))  of  this  section. 

(3)  Type  of  hearing  or  review,  (i)  For 
purposes  of  this  section,  whenever  an 
agency  is  required  to  afford  a  debtor  a 
hearing,  the  agency  shall  provide  the 
debtor  with  a  reasonable  opportunity  for 
an  oral  hearing  when  the  agency 
determines  that  the  issues  in  dispute 
cannot  be  resolved  by  review  of  the 
documentary  evidence,  for  example. 
when  the  validity  of  the  claim  turns  on 
the  issue  of  credibility  or  veracity. 

(ii)  If  the  agency  determines  that  an 
oral  hearing  is  appropriate,  the  time  and 
location  of  the  hearing  shall  be 
established  by  the  agency.  .An  oral 
hearing  may.  at  the  debtor's  option,  be 
conducted  either  in-person  or  by 
telephone  conference.  All  travel 
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expenses  incurred  by  the  debtor  in 
*■    connection  with  an  in-person  hearing 
will  be  borne  by  the  debtor.  All 
telephonic  charges  incurred  during  the 
hearing  will  be  the  responsibility  of  the 
agency. 

(iii)  In  those  cases  when  an  oral 
hearing  is  not  required  by  this  section, 
an  agency  shall  nevertheless  accord  the 
debtor  a  "paper  hearing,  '  that  is,  an 
agency  will  decide  the  issues  in  dispute 
based  upon  a  review  of  the  written 
record.  The  agency  will  establish  a 
reasonable  deadline  for  the  submission 
of  evidence 

(4)  Effect  of  timely  request.  Subject  to 
paragraph  (f)(13)  of  this  section,  if  the 
debtor's  written  request  is  received  by 
the  agency  on  or  before  the  15th 
business  day  following  the  mailing  of 
the  notice  described  in  paragraph  (e)(1) 
of  this  section,  the  agency  shall  not 
issue  a  withholding  order  under 
paragraph  (g)  of  this  section  until  the 
debtor  has  been  provided  the  requested 
hearing  and  a  decision  in  accordance 
with  para^phs  (f)(10)  and  (0(11)  of 
this  section  has  been  rendered. 

(5)  Failure  to  timely  request  a  hearing 
If  the  debtor's  written  request  is 
received  by  the  agency  after  the  1 5th 
business  day  following  the  mailing  of 
the  notice  described  in  paragraph  (e)(1) 
of  this  section,  the  agency  shall  provide 
a  hearing  to  the  debtor.  However,  the 
agency  will  not  delay  issuance  of  a 
withholding  order  unless  the  agency 
determines  that  the  delay  in  filing  the 
request  was  caused  by  factors  over 
which  the  debtor  had  no  control,  or  the 
agency  receives  information  that  the 
agency  believes  justifies  a  delay  or 
cancellation  of  the  withholding  order. 

(6)  Hearing  official  A  hearing  official 
may  be  any  qualified  individual,  as 
determined  by  the  head  of  the  agency, 
including  an  administrative  law  judge. 

(7)  Procedure.  After  the  debtor 
requests  a  hearing,  the  hearing  official 
shall  notify  the  debtor  of: 

(i)  The  date  and  time  of  a  telephonic 
hearing; 

(ii)  The  date,  time,  and  location  of  an 
in-person  oral  hearing;  or 

(iii)  The  deadUne  for  the  submission 
of  evidence  for  a  written  hearing. 

(8)  Burden  of  proof .  (i)  The  agency 
will  have  the  burden  of  going  forward 
to  prove  the  existence  or  amount  of  the 
debt. 

(ii)  Thereafter,  if  the  debtor  disputes 
the  existence  or  amount  of  the  debt,  the 
debtor  must  present  by  a  preponderance 
of  the  evidence  that  no  debt  exists  or 
that  the  amount  of  the  debt  is  incorrect. 
In  addition,  tlie  debtor  may  present 
evidence  that  the  terms  of  the 
repayment  schedule  are  unlawful, 
would  cause  a  financial  hardship  to  the 


debtor,  or  that  collection  of  the  debt 
may  not  be  pursued  due  to  operation  of 
law. 

(9)  Record.  The  hearing  official  must 
maintain  a  summary^  record  of  any 
hearing  provided  under  this  section  A 
hearing  is  not  required  to  be  a  formal 
evidentiary-type  hearing,  however, 
witnesses  who  testify  in  oral  hearings 
will  do  so  under  oath  or  affirmation. 

(10)  Date  of  decision  The  hearing 
official  shall  issue  a  written  opinion 
stating  his  or  her  decision,  as  soon  as 
practicable,  but  not  later  than  sixty  (60) 
days  after  the  date  on  which  the  request 
for  such  hearing  was  received  bv  the 
agency.  If  an  agency  is  unable  to  provide 
the  debtor  with  a  heanng  and  render  a 
decision  within  60  days  after  the  receipt 
of  the  request  for  such  hearing: 

(i)  The  agency  may  not  issue  a 
withholding  order  until  the  heanng  is 
held  and  a  decision  rendered;  or 

(ii)  If  the  agency  had  previously 
issued  a  withholding  order  to  the 
debtor's  employer,  the  agency  must 
suspend  the  withholding  order 
beginning  on  the  61st  day  after  the 
receipt  of  the  hearing  request  and 
continuing  until  a  heanng  is  held  and 
a  decision  is  rendered. 

(11)  Content  of  decision.  The  written 
decision  shall  include: 

(i)  A  summary  of  the  facts  presented: 
(ii)  The  hearing  offidal's  findings, 

analysis  and  conclusions;  and 
(iii)  The  terms  of  any  repayment 

schedules,  if  applicable 

(12)  Final  agency  action.  The  hearing 
officials  decision  will  be  the  final 
agency  action  for  the  purposes  of 
judicial  review  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
701  et  seq.). 

(13)  Failure  to  appear  In  the  absence 
of  good  cause  shown,  a  debtor  who  fails 
to  appear  at  a  hearing  scheduled 
pursuant  to  paragraph  (f)(4)  of  this 
section  will  be  deemed  as  not  having 
timely  filed  a  request  for  a  heanng. 

(g)  Wage  garnishment  order  (1) 
Unless  the  agency  receives  information 
that  the  agency  believes  justifies  a  delay 
or  cancellation  of  the  withholding  order, 
the  agency  shall  send,  by  first  class 
mail,  a  withholding  order  to  the  debtor's 
employer  wnthin  30  days  after  the 
debtor  fails  to  make  a  timely  request  for 
a  hearing  (i.e.,  within  15  business  days 
after  the  mailing  of  the  notice  described 
in  paragraph  (e)(1)  of  this  section),  or.  if 
a  timely  request  for  a  hearing  is  made 
by  the  debtor,  within  30  days  after  a 
final  decision  is  made  by  the  agency  to 
proceed  with  eamishment. 

(2)  The  withnolding  order  sent  to  the 
employer  under  paragraph  (g)(1)  of  this 
section  shall  be  in  a  form  prescribed  by 
the  Secretary  of  the  Treasury  on  the 


agency's  letterhead  and  signed  by  the 
head  of  the  agency  or  his/her  delegatee. 
The  order  shall  contain  only  the 
information  necessary  for  the  employer 
to  comply  with  the  withholding  order. 
Such  information  includes  the  debtor's 
name,  address,  and  social  security 
number,  as  well  as  instructions  for 
withholding  and  information  as  to 
where  payments  should  be  sent. 

(3)  The  agency  will  keep  a  copy  of  a 
certificate  of  service  indicating  the  date 
of  mailing  of  the  order  The  certificate 
of  service  may  be  retained  electromcally 
so  long  as  the  manner  of  retention  is 
sufficient  for  evidentiary  purposes. 

(h)  Certification  hv  employer  Along 
with  the  withholding  order,  the  agency 
shall  send  to  the  employer  a 
certification  in  a  form  prescnbed  by  the 
Secretary  of  the  Treasury  The  employer 
shall  complete  and  return  the 
certification  to  the  agency  within  the 
time  frame  prescnbed  in  the 
instructions  to  the  form  The 
certification  will  address  matters  sudi 
as  information  about  the  debtor's 
employment  status  and  disposable  pay 
available  for  withholding. 

(i)  Amounts  withheld  (1)  After  receipt 
of  the  garnishment  order  issued  under 
this  section,  the  emplover  shall  deduct 
from  all  disposable  pav  paid  to  the 
applicable  debtor  dunng  each  pay 
penod  the  amount  of  garnishment 
described  in  paragraph  (i)(2)  of  this 
section 

(2)(i)  Sub)ect  to  the  provisions  of 
paragraphs  li)(3)  and  (i)(4)  of  this 
section,  the  amount  of  garnishment 
shall  be  the  lesser  of: 

(A)  The  amount  indicated  on  the 
garnishment  order  up  to  15%  of  the 
debtor's  disposable  pay:  or 

(B)  The  amount  set  forth  in  15  U.S.C 
1673(a)(2)  (Restnction  on  Garnishment). 
The  amount  set  forth  at  15  U.S.C. 
1673la)(2)  IS  the  amount  by  which  a 
debtor's  disposable  pay  exceeds  an 
amount  equivalent  to  thirty  tunes  the 
minimum  wage.  See  29  CFR  870.10. 

13)  When  a  debtor's  pay  is  subject  to 
withholding  orders  with  pnority  the 
following  shall  apply: 

(i)  Unless  otherwise  proy^idedby 
Federal  law   wiihhulding  orders  issued 
under  this  section  shall  he  paid  in  the 
amounts  set  forth  under  paragraph  (i)(2) 
of  this  section  and  shall  have  priority 
over  other  withholding  orders  which  are 
served  later  in  time  Notwithstanding 
the  foregoing,  withholding  orders  for 
family  support  shall  have  priority  over 
vvithholding  orders  issued  under  this 
section 

(ii)  If  amounts  are  being  withheld 
from  a  debtor's  pay  pursuant  to  a 
withholding  order  served  on  an 
employer  before  a  withholding  order 
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issued  pursuant  to  this  section,  or  if  a 
withholding  order  for  family  support  is 
served  on  an  employer  at  any  time,  the 
amounts  withheld  pursuant  to  the 
withholding  order  issued  under  this 
section  shall  be  the  lesser  of: 

(A)  The  amount  calculated  under 
paragraph  (i)(2)  of  this  section,  or 

(B)  An  amount  equal  to  25%  of  the 
debtor's  disposable  pay  less  the 
amount(s)  withheld  under  the 
withholding  order(s)  with  priority. 

(iii)  If  a  debtor  owes  more  than  one 
debt  to  an  agency,  the  agency  may  issue 
multiple  withholding  orders  provided 
that  the  total  amount  garnished  from  the 
debtor's  pay  for  such  orders  does  not 
exceed  the  amount  set  forth  in 
paragraph  (i)(2)  of  this  section.  For 
purposes  of  this  paragraph  (i)(3)(iii),  the 
term  agency  refers  to  the  agency  that  is 
owed  tne  debt. 

(4)  An  amount  greater  than  that  set 
forth  in  paragraphs  (i)(2)  a".d  (i)(3)  of 
this  section  may  be  withheld  upon  the 
written  consent  of  debtor. 

(5)  The  employer  shall  promptly  pay 
to  the  agency  all  amounts  withheld  in 
accordance  with  the  withholding  order 
issued  pursuant  to  this  section. 

(6)  An  employer  shall  not  be  required 
to  vary  its  normal  pay  and  disbursement 
cycles  in  order  to  comply  with  the 
withholding  order. 

(7)  Any  assignment  or  allotment  by  an 
employee  of  his  earnings  shall  be  void 
to  the  extent  it  interferes  with  or 
prohibits  execution  of  the  withholding 
order  issued  under  this  section,  except 
for  any  assignment  or  allotment  made 
pursuant  to  a  family  support  judgment 
or  order. 

(8)  The  employer  shall  withhold  the 
appropriate  amount  from  the  debtor's 
wages  for  each  pay  period  until  the 
employer  receives  notification  from  the 
agency  to  discontinue  wage 
withholding.  The  garnishment  order 
shall  indicate  a  reasonable  period  of 


time  within  which  the  employer  is 
required  to  commence  wage 
withholding. 

())  Exclusions  from  garnishment.  The 
agency  may  not  garnish  the  wages  of  a 
debtor  who  it  knows  has  been 
involuntarily  separated  from 
employment  until  the  debtor  has  been 
reemployed  continuously  for  at  least  12 
months.  The  debtor  has  the  burden  of 
informing  the  agency  of  the 
circumstances  surrounding  an    ' 
involuntary  separation  from 
employment. 

(k)  Financial  hardship.  (1)  A  debtor 
whose  wages  are  subject  to  a  wage 
withholding  order  under  this  section, 
may,  at  any  time,  request  a  review  by 
the  agency  of  the  amount  garnished, 
based  on  materially  changed 
circumstances  such  as  disability, 
divorce,  or  catastrophic  illness  which 
result  in  Hnancial  hardship. 

(2)  A  debtor  requesting  a  review 
under  paragraph  (k)(l)  of  this  section 
shall  submit  the  basis  for  claiming  that 
the  current  amount  of  garnishment 
results  in  a  financial  hardship  to  the 
debtor,  along  with  supporting 
documentation.  Agencies  shall  consider 
any  information  submitted  in 
accordance  with  procedures  and 
standards  established  by  the  agency. 

(3)  If  a  financial  hardship  is  found, 
the  agency  shall  downwardly  adjust,  by 
an  amount  and  for  a  period  of  time 
agreeable  to  the  agency,  the  amount 
garnished  to  reflect  the  debtor's 
Tmancial  condition.  The  agency  will 
notify  the  employer  of  any  adjustments 
to  the  amounts  to  be  withheld. 

(I)  Ending  garnishment  (1)  Once  the 
agency  has  fully  recovered  the  amounts 
owed  by  the  debtor,  including  interest, 
penalties,  and  administrative  costs 
consistent  with  the  FCCS.  the  agency 
shall  send  the  debtor's  employer 
notification  to  discontinue  wage 
withholding. 


(2)  At  least  annually,  an  agency  shall 
review  its  debtors'  accounts  to  ensure 
that  garnishment  has  been  terminated 
for  accounts  that  have  been  paid  in  full. 

(m)  Actions  prohibited  by  the 
employer.  An  employer  mav  r^n* 
discharge,  refuse  to  emplo\    or  tske 
disciplinary  action  n^iwiw-  t.he  vtitor 
due  to  the  issuance  u  1  a  u  . ' ;. h      ; i  rig 
order  under  this  section. 

(n)  Refunds  (1)  If  i  }>■([;:;>.:     rf-i  :m"   at 
a  hearing  held  pursu.i:  '  •     ;>,;r,iw;r;i,!r 
(f)(3)  of  this  section,  deuriinnt-v  tfiat  a 
debt  is  not  legally  rl-if  ,ir  i  ivs  n^;  'n  *he 
United  States,  the  .a^>-i\'  \  -.'.  \'.i  pr  ":;  ;  tly 
refund  any  amourr      :  ti  f.^i  >,\    t.-j-s 
of  administrative  v\a^<  Karvs'nit  r,;. 

(2)  Unless  required  h.  J  -  i^r :     aw  or 
contract,  refunds  under   fi:^  section 
shall  not  bear  interest 

(o)  Right  of  action.  The  agency  may 
sue  any  employer  for  anv  amount  that 
the  employer  fails  to  withhold  from 
wages  owed  and  pi.  t'':-  ■  >  ui  employee 
in  accordance  with  ;  .r  nri,  .'s  (g)  and 
(i)  of  this  section.  H    .s    .    -  a  suit  may 
not  be  filed  before  the  •   r: :.  ition  of  the 
collection  action  invoh  ng  i  particular 
debtor,  unless  earlier  filing  is  necessary 
to  avoid  expiration  of  any  applicable 
statute  of  limitations  period  For 
purposes  of  this  section,  "ttr^in, ration  of 
the  collection  action"  occurs  v\hen  the 
agency  has  terminated  collection  action 
in  accordance  with  the  FCC^  or  other 
applicable  standards,  h.  u  •v  r\en! 
termination  of  the  collection  action  will 
have  been  deemed  to  occur  if  the  agency 
has  not  received  any  payments  to  satisfy 
the  debt  from  the  particular  debtor 
whose  wages  were  subject  to 
garnishment,  in  whole  or  in  part,  for  a 
period  of  one  (1)  year. 

Kii  hrtr(!  I     1  rrviy; 

Commissioner. 

[PR  Doc  9R    "  'M-^  Filed  5-5-98;  8:45  am] 
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Proclamation  7089  of  April  30    1998 

Asiaii/Pacific  American  Heritage  Month,  1998 


Bv  the  President  of  the  I  nited  States  of  Amerua 


A  Proclamation 

Like  miiiions  of  others  who  lef*  the  :  homelands  to  come  to  America,  the 

first  Asian  and  Pacific  Island  immigrants  who  arrived  here  in  the  19th 
centur\  were  seeking  a  better  life  than  the  one  they  left  behind.  Many 
were  poor;  manv  had  suffered  oppression  but  all  were  strengthened  by 
a  rich  culture,  an  ancient  heritage,  a  Oeiiet  in  freedom's  promise,  and  a 
willingness  to  work  for  their  share  of  the  American  Dream. 

For  many,  however,  that  dream  was  i,^e;e^r^'i:  T.'",ese  courageous  men  and 
women  from  Asia  anc  the  Parifit   isianas  wpre  met  in  America  by  prejudice 

::   ►'^'rt  ish   a   home  in  their  adopted 


as   thev   strued 
countrv 


nake 


;ng 


These  brave  new  .\mericans  wuuiG  pre 
working  In  the  gold  fields  of  (^^alifornia.  , 
plantations  of  Hawaii,  constructing  tne  t 
their  own  businesses.  Asian  anc  I^anfir 
new  lives  for  themselves  and  their  famii.e 

Todav,  Asian  and  Pacific  Amiericans  are 
They  are  leaders  m  medical  ana  siientifi 
m    the   ciassroomis   of  our  edutatunnai    u 
arts,   and   every   other   huixdn   endeavor 
technological  bridges  across  the  Pacific  ar. 


%  f  -   H\,r\    hardship.  Whether 
ring  on  the  sugar  and  pineapple 
ontinental  railway,  or  creating 
\niericans  succeeded  in  building 


:-.  0 

^ansc 


e.p  r.g    o  build  a  vibrant  America. 

rpsearch,  in  the  halls  of  Congress. 

sti'utions,  in  business,  labor,  the 

Tnp\    are  building  economic  and 

■  Oh\    rd   which  will  ensure  Amer- 


ica's leadership  well 
of  Cambodia.  China, 


iK< 


into  the   next   mi.ienn,...:: 
Indonesia,   India     idi^an     K,-'- 


Thailand.  Vietnam,  and  so  manv  ( 
our  national  life  and  culture  with 
rnent  to  family  and  comimun.tv,  < 
(iom. 


These  sons  and  daughters 
ea,  Laos,  the  Philippines, 
^acific  lands  have  enriched 
heir  energy  ana  talents,  with  their  commit- 
nd  with  their  enduring  reverence  for  free- 


trier  .\:- 


;  d;.    rt  . 


.^s  we  approach  the  21st  century,  Asian  and  Pacific  Americans  are  playing 

an  increasingly  impor^an'  role  in  the  ,.*^-  .f  our  Nation,  helping  us  to 
maintain  our  leadership  .::  the  globa,  »'.  i.noiny.  More  important,  they  are 
inspiring  us  to  embrace  :.':e  wider  wor.d,  to  recognize  and  appreciate  the 

blessing  of  our  great  diversit\ ,  dcri  'o  become  one  America. 


To  honor  the  accomplishr 
nize  their  manv  contritr,. 
102-450.  has  designated 
Heritage  .Month  ' 


nents  o*  .•\sid 
'ions  to  o.::   Na:, 


and  Pa-i^' 


no 


.*mpricans  and  to  recog- 
:  tress,  by  Public  Law 
Mdv    as   "Asian/Pacific  American 


NOW,  THEREFORE,  I  WIIT  iAM  (  :  iVrON  President  of  the  United  States 
of  America,  do  hereb\  proc  .an::  Md\  :m98  ds  ,-\sian/Pacific  American  Heritage 
Month  I  call  upon  the  peopie  of  the  United  States  to  observe  this  month 
with  appropriate  programi-  ^  'TPmonies,  and  activities. 


Ki 


pj,f^j,j-,|     i^p^j^^pr.  '  y.J      CT      M.x      Q-  /Worlnoqfl^v      MrV    fi      IQOh      Pr.'s.,if-i!'i,)l     I  )or  i.nif  nf; 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtie-h  li. 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 
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Proclamation  7090  of  Mav   1     1998 
Law  Day.  U.S.A..  1998 
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By  the  President  of  the  I 'nited  States  of  America 

A  Proclamation 

In  l~8"  when  tne  io::r:dpr<  !  ^..-^  k^r*  at  Nation  set  forth  the  guiding  prin- 
ciples of  our  new  demot  rac\  n  rn^  Preamble  to  the  Constitution,  among 
their  pr:mary  goals  was  tc  '  esiabiisn  justice."  These  visionary  American 
leaders  revered  the  law.  understanding  that  its  proper  practice  would  simulta- 
neoiisiv  free  us  and  proiec;  us  enabling  us  to  steer  a  steady  course  between 
the  opposing  dangers  of  tyranny  and  anarchy.  Today,  our  country,  built 
upon  the  foundation  of  equal  justice  for  all,  is  renowned  throughout  the 
world  for  iegallv  enstirinu'.g  ;  ,ncnr:>  ntal  human  rights.  Recognizing  the 
importance  of  law  to  the  :!e  ;  ur  Nation,  we  set  aside  one  day  each 
year  to  reflect  on  our  ur:  a:  ^}stem  and  to  celebrate  both  the  security 
and  tne  freedom  it  guaran'pe>> 

Our  ;riws  ensure  thai  'he  rights  set  forth  in  the  Constitution  and  its  Amend- 
ments are  protected  ;n  our  ever\'day  lives:  our  right  to  worship  as  we 
choose,  to  speak  freelv    to  vote  in  free  elections,  to  be  safe  from  arbitrary 


arrest     lustice   tor  all 


entral  to  our  cemrH  racy,  and  we  must  strive  to 

ensure  that  all  Americans  hnve  i-^q-ia]  ace  h-^  u,  the  judicial  system.  Unfortu- 
natelv.  each  vear  m.anv  of  our  most  vulnerable  citizens  are  denied  the 
legal  assistance  they  neea  beca..se  they  cannot  afford  it. 

1  am  proud  that  our  Federa,  t^n  pr:-.me::'  ,-  ::>K;ng  an  investment  to  address 
this  problem  through  the  work  ot  •.•>-  i.ct;.-.  Services  Corporation  (LSC). 
For  almost  25  years,  the  I.St;  has  funaec  ,ol.ci.  offices  that  give  our  citizens 
access  to  the  legal  help  ineN  .need  to  secure  child  support,  escape  domestic 
violence,  or  fight   unscrupulous   'e.-.ders.  Last  year  alone,  4  million  poor 

were  women  and  children,  were  helped 


W 


Americans, 
by  LSC  offices 

Withou'    iaws.    our    dem:M  rac.N 
svstem.  there  can   be  no   true 
national   legal  services  s\stem 
opportunitv  to  eniov  the  rights  ana  iiOer 
.■\s  we  observe  Law  Da\     :e 
strive  to  secure  justice  for  au  our  p 

NOW   THEREFORE.  1,  WILLI A.M 
of   America,    m    accordance   with 
hereby  proclaim  May  1,  1998.  as 
States  to  consider  anew  how  our 
to  our  national   well-being    I   cal 


ner;  without  access  to  our  legal 

p  must  affirm  and  strengthen  our 

nat  all  .Americans  have  an  equal 

IPS  guaranteed  in  our  Constitution. 

reaffirm  our  faith  in  the  rule  of  law  and 


C.ILINTON 
F,i;;.:i     '..c.\s 

L-d'vN     I)r.  \      '. 

:.pon    memOer 


■■  ^  I 


ge 


ent  of  the  United  States 
of  April  7,   1961,  do 

rp  people  of  the  United 

rreedoms  and  contribute 
tne   .egal  profession. 


CIVIC  associations,  educators  .inranans  put.uii  officials,  and  the  media  to 
promiOte  ihe  observance  of  thi'-  aa\  \\::r.  appropricte  programs  and  activities. 
I  also  call  upon   public    officia.s  'u  u;spia\    t.-.e  tlag  of  the  United  States 

on  ail  government  buildings  througr;c,..t  tne  (ic\ 


1  M 


i]rj  i!    Rf<.;!stt 


'  qq«  '  P-Psidnntia!    r>r~.r- 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  first  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  ?.r.d 
twenty-second. 


(j^JOUs^i^AM  "j  'tUKxdbnQA^ 
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Proclamation  7091  of  Mav   1     1998 
Loyalty  Day.  1998 

Bv  the  President  of  the  I  nited  Statps  oi  Aniprira 

A  Proclamation 

.More  thdi;  two  centuries  ago,  our  Nation's  founders,  with  clear  vision  and 
courageous  hearts,  fashioned  a  new  form  of  government  for  our  new  country. 
Thev  created  a  government  iv.c:  n  nors  human  dignity  and  protects  individ- 
ual rights — a  demoi  racy  strong  enough  to  withstand  external  threats,  secure 
enough  to  allow  dissent  from  within,  and  responsive  enough  to  help  our 
citizens  achieve  their  dreams.  In  doing  so,  America's  founders  created  a 
Nation  that  inspired  loyalty  from  its  citizens  and  gave  hope  to  oppressed 
peoples  around  the  world 

Since  then,  generations  of  Americans  have  reaffirmed  their  loyalty  and  devo- 
tion to  our  country.  During  times  of  war,  Americans  have  fought  and  died 

to  defend  our  iiberts  and  promote  the  ideals  of  democracy.  In  times  of 
peace,  we  have  stnved  to  preserve  the  rights  secured  for  us  in  the  Constitution 
and  to  ensure  that  everv'  American  enjoys  the  full  protection  of  those  rights. 
And  throughout  tne  decades,  Americans  have  strived  to  build  upon  the 
"more  perfect  I  n.c  ii    eivisioned  by  our  country's  founders. 

On  Loyah\  Dav  ri>  we  formally  acknowledge  our  faith  in  America  and 
in  this  great  den-iotracy,  let  us  rededicate  ourselves  to  the  continuing  quest 
for  a  more  perfect  union.  Let  us  have  the  courage  not  only  to  recognize 
our  differences,  bu'  also  to  build  on  the  dreams  we  share  and  on  the 
values  we  hold  in  common.  Let  us  reaffirm  our  belief  in  freedom,  equality, 
justice,  and  opportunit\  for  all  of  our  people.  And  let  us  show  to  all 
the  wnrid  that  our  duersity  is  a  source  of  lasting  strength  and  renewal. 

The  Congress,  by  Public  Law  85-529,  has  designated  May  1  of  each  year 
as  "Loyalty  Dav"  to  remind  us  of  the  many  blessings  we  enjoy  as  citizens 
of  this  great  land 

NOW  iMhRhFORi  ;  w::  :,;  \M  J.  CUNTON,  President  of  the  United  States 
ot  .America  do  herpby  proclaim  May  1,  1998,  as  Loyalty  Day.  I  urge  all 
Americans  to  recognize  the  heritage  of  American  freedom,  to  honor  the 
memorv  of  those  who  have  served  and  sacrificed  in  defense  of  that  freedom. 
and  to  express  our  loyalty  to  our  Nation  through  appropriate  patriotic  pro- 
grams, ceremonies,  and  activities.  I  also  call  upon  Government  officials 
to  display  the  flag  of  the  United  States  in  support  of  this  national  observance. 

IN  \MTNhSS  WHKRHOF.  I  have  hereunto  set  my  hand  this  first  day  of 
May,  in  thH  \ear  of  our  Lord  nineteen  hundred  and  ninety-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 

twenty-second. 


t)jlLUjMcXA  J  UAMdinQA/s 
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Proclamation  7092  of  Mav  4    1998 
Older  Americans  Month,  1998 


)'  economic  security.  For  more  than  30  years,  Medicare 
Hctes^   to  quality  health  care  and  the  latest  in  medical 


Bv  the  President  of  the  I  nited  States  of  AmeriLb 

A  Proclamation 

In  jLi:,t  ()\er  d  drcade  !rom  now,  the  first  of  America's  77  million  baby 
boomers  wiii  celebrate  their  65th  birthdays.  Fortunately,  visionary  programs 

hk^   S{)(  ;ai   Securi!\     MpvI.  c-.re    dcd  the  Older  Americans  Act  will  help 

to  nirtK.e  iiie  passer  for  then;  as  "nev  reach  this  milestone. 

For  Hiore  than   60  \ears,   Sociai   Security  has  provided  our  older  citizens 
with   a   measure 
has   given    them 

advances.  And  older  Americans  in  need  of  greater  assistance  have  been 
able  to  look  to  programs  under  the  Older  Americans  Act  for  the  critical 
home  and  comn.unitv  tjas.' :  care  services  that  have  enabled  millions  of 
elderly  men  and  vvo.men  to  live  independently.  Together,  these'farsighted 
measures  tiave  piaved  «  major  role  in  dramatically  reducing  the  poverty 
rats-  cinn  extending  the  origevity  of  older  Americans,  allowing  our  citizens 
to  grew  Oid  vvitn  dign;t\  ano  p'^-ai  e  of  mind. 

This  \ears  Ohier  \nier;i  n.>  M  nth  celebration  centers  around  the  theme 
"Living  Longer  Crowing  .stn  iiger  in  America."  As  we  enter  a  new  century 
and  address  'he  challenges  of  an  aging  America,  we  must  commit  ourselves 
to  the  health  and  welfare  of  our  older  Americans  and  to  protecting  and 
strengthening  Medicare  and  Social  Security.  One  of  the  most  important 
achievements  of  the  Balanced  Budget  Act  that  I  signed  last  summer  was 
its  u  orpceoented  reform  of  the  Medicare  program.  This  bipartisan  effort 
extents  the  life  of  the  Medicare  Trust  Fund  for  a  decade,  includes  new 
health  plan  choices,  and  adds  coverage  of  preventive  benefits.  The  legislation 
also  established  the  National  Bipartisan  Commission  on  the  Future  of  Medi- 
care to,  among  other  things,  review  and  analyze  the  financial  condition 
of  Mediidre  s(  t.iat  it  remains  as  strong  for  our  children  as  it  has  been 
for  our  parents 

We  must  respond  with  equal  resolve  to  the  increasing  strains  on  the  Social 
Security  system.  Now  that  we  have  succeeded  in  dramatically  reducing 
the  Federal  budget  deficit,  I  have  called  on  the  Congress  to  reserve  all 
of  the  anticipated  budget  surplus  until  we  have  a  comprehensive  plan  to 
strengthen  Social  Security  for  the  21st  century.  We  are  holding  a  series 
of  regional  conferences  throughout  the  year  to  engage  in  a  national  discussion 
on  the  future  of  Social  Security,  both  to  raise  awareness  of  the  problem 
and  to  allow  all  Amiencans  to  contribute  their  ideas  for  a  solution.  At 
the  end  of  the  vear  I  wio  host  a  bipartisan  White  House  Conference  on 
Social  Securitv  to  sin  .man/e  the  lessons  we  learn  from  this  dialogue  and 
to  map  out  an  effective  strategy  that  will  enable  us  to  ensure  that  Social 
Security  will  be  there  for  future  generations  of  Americans. 

During  Older  American^  Month — and  throughout  the  year — I  encourage  all 
Americans  to  pa\  tribuh  to  our  older  citizens  and  to  follow  their  example 
by  plannmg  for  the  fi.tnre  As  individuals,  we  should  take  care  of  our 
health  through  proper  uiet.  exercise,  and  appropriate  preventive  care,  and 
we  should  plan  for  our  future  financial  security  by  participating  in  retirement 
and  savings  programs.  As  families  and  communities,  we  can  help  older 
Americans  to  remain  active  and  independent  members  of  our  communities. 
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And  as  a  Nation,  we  must  recognize  our  oDiigation  to  tnose  who  will 
come  after  us  by  preserying  and  strengthening  Medicare  and  Social  Security 
for  the  21st  century  and  beyond. 

NOW.  THEREFORE.  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  \>>s'»":  ::  :;»•  •  \  *lu'  Crinstitution 
and  laws  of  the  United  States,  do  hereu)  prut. a.::  Mav  ityH  as  Older 
Americans  Month.  I  call  upon  Goyernment  officials,  bus:r.t'sst»s  i  on.ni  initiHs, 
educators,  volunteers,  and  all  the  people  of  the  United  Statt^s  ti  at  Knnwiecige 
the  contributions  older  Americans  have  made,  and  continue  tu  iiidke,  to 
the  life  of  our  Nation 

IN   WITNESS    v\:iKKEOF.   I   have   h.-reiin;..    spt    inv    haiui    trh-    tcuriri    any 
of  May,   in   the  year  of  our  Lord   nineteen   hun  ir-ii    •:.  i    .    .• 
of  the  Independence  of  the  United  States  of   Ar; -r     <     :  -• 
and  twenty-second. 


-eignt, 

:  ,      h  1 ;  ^■ 
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REMINDERS 

"^^e  i'.ef^s  in  this  list  were 
eoitonaily  compiiea  as  an  aic 
'0  f  edera!  Register  users. 
'"iciusion  or  exclusion  from 

■his  lis'  has  oc  lega' 
sgnificance 

RULES  GOING  INTO 
EFFECT  MAY  6,  1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 

PesticKJes    emergericv 

exemptions    etc 

2  propene-"' -sulfonic  acic 

etc     DuDhshec  5-6-96 

f'es%.:.jes    tolerances  "^  (ooc. 

anirriai  feeds,  anc  ra* 

agricui'j'-a:  connoaities: 

E       DuPon'  de  Ne"-iours  & 
Co  ,  puDlishec  5-6-98 

Hydrogen  peroxide 
published  5-6-98 

^eroxvace'ic  acic   DuDnshec 
5-6-98 

Safener  ^OE- 107892 
published  5-6-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations    tapie  .:.' 

assigniients 

Caiitornia.  puPiishec  5-6-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  ^eguia'ions 

Caiilorma    puPiisnea  4-6-96 

TRANSPORTATION 
DEPARTMENT 
Fe<J«ral  Aviation 
Administration 

Ai'w-Drthiness  direiTt  ves 
Beii    published  4  '  98 
McDonnell  Douglas, 
published  4-21-98 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards 
^ight  trucl<s,  2000  mooel 
year    published  4-6-98 
TREASURY  DEPARTMENT 
Customs  Service 
Centralized  examination 
stations 

cLxpor  con"o'  *a/.s 
exDorec  a-^a  imcKDr-eC 
'merchandise  hanaimg  Cv 
stations    puoiished  4-6  98 


111 


comments  due 


-98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Ra>s>ns  produced  t'O-  grapes 

g'OW"    sr    .~d!il0rn;a 


published  3  'C-gg 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Healtfi 
Inspection  Service 

Niationa!  ^oui's   ^mproveme'^* 
Plan 

C'stfiches    comments  due  Dv 
5-  *  '-98    pjpiishec  .3-'? 
98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  anc  Purchase  p'ogram.s. 
Coopcat-ve  marKetmg 
associations  program, 
comments  due  by  5-i1- 
98    published  4-9-98 

COMMERCE  DEPARTMENT 
Census  Bureau 

foreign  trade  sta'istics; 
Foreign  miiitarv  sales 

shipments    yaiue  reporting 
reouiremeni,  comments 
due  by  5-15-98    published 

4-'5-9e 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

i-isher,  conser'vatio'"  anc 
ma-nagemen* 

A,asH.a    'isne'ies  o' 
Ex-Ciusive  Economic 
Zone-- 
Gjit  o'  A;asKa  g^oundt^sh 

comments  due  uv  5- '5 

98,  published  4-30-98 
Caribbean    GuH    and  South 
Atlantic  tisner.es  — 
GuH  0'  Mexcc  reel  iish 

anc  'ec  snapper; 

comments  due  by   5-14- 

98    published  4-14-98 
'A'es'  Coas'  States  anc 
Wester'^  Pacific 
fisheries  - 
Ocean  saimon    comme-^'s 

due  by  5-15-98, 

published  5-6-98 
Western  Pacific 

POtOmtish     COm,me"*S 

due  by  5-' "  -98 

Published  3-26-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

-Commodity  Exchange  Ac- 
M'nimum  financia' 
reouirements  'or  'c*u,res 
cximmission  me'chan's. 
comments  due  D>   5-"5- 
98    published  3- 1 6-98 

DEFENSE  DEPARTMENT 

AcGuisition  regulations 
Veterans  employment 
emphasis    comments  due 
Dy  5-11-98.  puolisheo  3- 
11-98 


v.-onecio'-  t'O"-   -n.rc  :ja". 
pavers  ::'  -easonapie  ,:x7S'5 
-C  nea"n,care  se'Vi:es 
comments  due  P,   S-11-98, 
puonshec  3- 1  G  98 

ENVIRONMENTAL 

PROTECTION  AGENCY 

A.-  prod'a-^s    app'o.a    anc 
prom-jiga'io^^    S'a'f-  pia-;. 
'y  oesigna'ec  'ari-'f-:  a-K: 
PO'iu'an's 

--en^svN a'^-a    ,?-o~"-te"'s 
riue  p.  b  •  •  '^S    PuP.'Shed 

4    '  ,'-  9^ 

Ai'  Quaiis   imo.emp'-.'atio.n 
plans    app'ova   anc 
P'o~^uiga'iO''     .a'lojs 
Sta'es 

An^ansas  comments  due  by 
>      98   published  4-10- 

Pennsylvania:  comments 
due  by  5-11-98;  puWished 

4  *  C  QF 

Ufa-    :x.~-~e'^--  oje  by  5- 
■4  96    Djpi'snpc  4-14-98 
■^dxic  s.jPs'ance? 

'es'.-"c  ■e'.u.j 'e"'-e'~'s — 
Bipne^v     e'.      .~.a"fication; 
co.mmen-s   ;iue  by  5-11- 
98;  pubi'snec  .'5-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Padic  s'a'io"t:    'aple  of 
ass.Gn—e'"s 

ndiana,  comments  due  by 

5  1'  98   published  4-8-98 
'enressee    comments  due 

Oy  5-i1-98    -uPlrshed  4-8- 
98 

Texas;  comments  due  o»  5- 
11-98;  published  4-8-98 

FEDERAL  RESERVE 
SYSTEM 

Consu'-e'    eas  ".,",    Regulation 
M) 

Disciosj'e  *eou'e~"enis, 
deiive'">  c.  eiec-onic 
communication,  comments 
due  by  5-15-98;  published 
3-25-98 

Electronic  '..nc  t'a"s'e's 
Regjiahor-  E 

Disciosu'e  'eou^'ements; 
ae've'y  Cv  e'em^onic 

due  c   r-  '--yS,  puPiishec 
3-25-98 

OQin'-ot-saie  debt*  card  anc! 
'oreign-mitia-ec 
IransaC'Ons    oa-;-. 
inves'igatio'  ex'enoec 
nme  peniods  enmi'-ated; 
com~--en's  due  D>  5-15- 
98    Pijpiis^^ec  3-25-98 
Eduai  cedi'  0DC»:)'" unity 
iReg^ia'.-,;;"  Er 

DiSC!cs,,jre  'edu^'ernents; 
delivery  by  electronic 
communication;  comments 


due  by  5-15-98;  published 
3-25-98 
Truth  in  lending  (Regulation 
Z): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  5-15-98;  published 
3-25-98 
Truth  in  sav-nQt    Regulation 
DO): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  5-15-98;  pubfcshed 
3-25-98 
GENERAL  SERVICFS 
ADMINISTRATION 
AcQu^--'  .'     f-Quiatons: 
Fecera.  supply  serv>ce 
contracts;  10-day  payment 
clause;  comments  due  by 
5-15-98:  published  3-16- 

HEA^'r-    ANC    r-fjMAN 

SEPyiCES  DEPAR^MEN' 

Children   and  *^am::-ies 

AdrnmistratiO'- 

Personal  ResponsiOthty  and 
Wort<  Opportuntty 
Reconciliation  Act  of  1996; 
implementation: 
Compufenzed  support 
enforcement  systems; 
comrnenfs  due  by  5-11- 
-^    :    ■    ^heo  3-25-98 

HE-A^^H   AND  HUMAN 

SERVICES  DEPAR'MEs- 

FooC   anc   Drug 

Adrnimstrattof 

Pharmaceuticals  and  medical 
devices;  inspection  arK3 
evaluation  reports;  mutual 
recognition  ot  FOA  and 
European  Community 
Member  State  conformity 
assessment 

procedures;  comments  due 
by  5-11-98;  published  4- 
10-98 

HEALTH    ANC    MUMAN 
SERVICES  OEPAR'MEN" 
Health  Care  Fmancmc; 
Administration 

'.*f-"!i-,3'(-'-  .i-,:  'w'eticaid: 
PhysKaans  reierrals  to 
health  care  entities  with 
A*iich  they  have  linanaal 
elationships;  comments 
due  by  5-11-98;  published 

HOUSING  ANC  wRBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Home  equity  conversion 
mortgage  program; 
consumer  protection  from 
excessive  fees;  comments 
due  by  5-15-98;  (Xibhshed 
3-16-98 
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IhfTERIOR  DEPARTMENT 
Indian  Aftairs  Bureau 

Indian  Self-Detfrnmation  and 
Education  Assistance  Act; 
Tribal  selt-governance 
pfogram,  ccxnments  due 
by  5-13-98;  published  2- 
12-98 
INTERIOR  DEf  A      M    NT 
Land  M.r  .ig»>  •  •■      Bureau 
Mine  J  ■    -y     -'It 

OH  and  gas  leasing — 
Federal  oil  and  gas 
resources,  protection 
against  drainage  by 
operations  on  nearby 
lands  that  vyouW  result 
in  lower  royalties  Irom 
Federal  leases. 
comments  due  by  5-15- 
98;  published  2-24-98 
INTERIOR  DEf  A      M^  "^T 
Flah  and  Wlldi..!!  ;>-^..fice 
Endangered  and  tnreatened 
species 

Aleutian  Canada  goose; 
comments  due  by  5-11- 
98.  published  4-9-98 
INTERIOR  DEPARTMENT 
Minerals  *■'  •    <   ••  nent 
Service 

Outer  Continental  Shell,  oil, 
gas.  and  sulphur  operations: 
Postlease  operations  safety; 
update  and  dariftcation; 
comments  due  by  5-14- 
98,  published  2-13-98 
Royalty  management 
Oil  value  tor  royalty  due  on 
Indian  leases; 
establishment,  comments 
due  by  5-13-98;  published 
4-9-98 
INTERIOR  DEPARTMENT 
National  Park  Service 
National  Park  System 
Glacier  Bay  National  Pan<, 
AK,  commeraal  lishmg 
activities;  comments  due 
by  5-15-98;  published  10- 
20-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Otfic* 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Kentucky,  comments  due  by 
5-12-98,  published  4-27- 
98 
Mississippi,  comments  due 
by  5-14-98.  published  4- 
14-98 
Texas;  comments  due  by  5- 
14-98,  published  4  29-98 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  ol  controlled 
substances: 


Modafinil;  placement  into 
Schedule  IV,  comments 
due  by  5-li  98   published 
4-14-98 

p  •<••,■  ■   .1  ■  ^  •  ,j  w « ^  •  d '  '• 

B«   n      .  Administration 

L'vv^T<=«  Retirement  Income 
Securrty  Act: 
Employee  benefit  plans 
established  or  maintained 
pursuant  to  collective 
bargaining  agreements; 
negotiated  rulemaking 
advisory  committee,  intent 
to  establish,  comments 
due  by  5-15-98,  published 
4-1S-98 
L   H-6-  ■    OF  CON.j"i  -■.-■ 
C    I  ,■  ■:,'■■   ""'  "''     .":■<«' y   of 

Copyright  office  and 

procedures 

Speoal  services,  fees; 
comments  due  by  5-11- 
98.  published  4-1-98 

INTERIOR  DEPA"'Mf  ST 

Nallor.V   ■-lui        ..vir.g 

Comr    '.s 

Indian  Gaming  Hegulatory  Act: 
Class  II  gaming  operatioos; 
tnbal  self-regulation, 
certification  process, 
comments  due  by  5-11- 
98,  published  3-12  98 
Class  III  gaming  operations, 
tnbal  self-regulation, 
certification  process; 
comments  due  by  5-11- 
98,  published  3-12-98 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule, 
waivers — 

Towers,  telephone  and 
telegraph  apparatus, 
etc.,  comments  due  by 
5-14-98;  published  4-23- 
98 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 

Federal  old  age,  survivors 
and  disability  insurance — 
Endocrine  system  arid 

obesity  impairments; 

revised  medical  cntena 

for  determining 

disability;  comments 

due  by  5-11-98; 

published  3-11-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Alternative  convention  tonnage 
thresholds,  comments  due 
by  &•  15-98,  published  2-4- 
98 

Drawbridge  operations: 


New  Jersey;  comments  due 
by  5-11-98;  published  4- 
10-98 
Ports  and  waterways  safety: 

Pnnce  William  Sound,  AK; 
port  access  route  study; 
comments  due  by  5-11- 
98.  published  2  9-98 
Tank  vessels: 

Towing  vessel  safety; 
meetings,  comments  due 
by  5-11-98;  published  2- 
27-98 

-RASSPO«"A''ON 
DEPAO^Mf N" 
fedsfai   Av^atior 
Adrn.f^iStratiOO 


de  Havilland;  comments  due 

by  5-13-98.  published  4- 

13-98 
AERMACCHI.  S.p.A.; 

comments  due  by  5-12- 

98;  published  4-13-98 
Aerospatiale;  comments  due 

by  5-11-98;  published  4- 

10-98 
Airtous;  comments  due  by  5- 

14-98;  published  4-14-98 
Avions  Pierre  Robin; 

comments  due  by  5-15- 

98,  published  4-20-98 
Boetng;  comments  due  by 

5-11-98;  published  3-26- 

98 
Bombardier;  commerrts  due 

by  5-14-98,  published  4- 

14-98 
British  Aerospace; 

comments  d'je  by  5-11- 

98;  published  4-9-98 
CASA;  comments  due  by  5- 

11-98;  published  4-9-98 
Cessna,  comments  due  by 

5-15-98;  published  3-19- 

98 
Construcciones 

Aeronauticas,  S.A.; 

comments  due  by  5-14- 

98;  published  4-14-98 
Empresa  Brasileira  de 

Aeronautca  S.A., 

comments  due  by  5-15- 

98;  published  3-16-98 
Eurocopter  France; 

comments  due  by  5-12- 

98;  published  3-13-98 

Fokker;  comments  due  by 
5-15-98;  published  4-15- 
98 

GKN  Westland  Helicopters 
Ltd.;  comments  due  by  5- 
15-98;  published  3-16-98 

Industne  Aeronautiche  e 
Meccaniche  (I  AM  )  Model 
Piaggio  P-180  airplanes; 
comments  due  by  5-1 1- 
98;  published  3-11-98 

Lucas  Air;  comments  due 
by  5-11-98;  published  4- 
10-98 


McDonnell  Douglas; 

comments  due  by  5-11- 

98:  published  3-26-98 
Mitsubishi;  comments  due 

by  5-11-98;  published  4 

14-98 
Class  D  airspace    'o-  -  e  ■ 
due  by  5  ■  '   -•-    ;Hii:i.,s'^H  : 

4-io^e 

Class  t  airspace  x^- --lefs 
due  by  5-11-98  ?uDiisr.ec 
^  ?^  98 

TRANSPORTATION 
DEPARTMENT 

National  Highviray  Traffic 
Safety  Administration 
Consu''>"    ''i''"a'ion; 
Utilit,    .e^i.'e    aDel; 
co""""'e'~'5   lue  Dy  5-13- 
98    p^J^^s'^c  4  '3  98 
Motor  ^e<~'i<.ie  sa't ', 
standarc 

Hydraoitc  D'a»f-  '. s'e-^.s — 
Antiloc*^  D'ane  svs'eTi; 
equip''"*""   '    -"efjium 
and  '^ea/'.   .f"-w:jes; 
commf>"'^  lue  Dy  5-15- 
98:  0. .:■"'•' f<:-  i- 16-98 
TRANSPORTATION 
DEPARTMEN"' 
Research  and  Special 
P'ograms  Administratior. 

Liquefied  natural  gas 

faalities,  safety 

standards — 

National  Fire  Protection 
AssociatK>n  standard  for 
production,  storage,  and 
harxAing  of  liquefied 
natural  gas;  meeting; 
comments  due  by  5-15- 
98    published  2  5-98 

VETERANS  AFFAIRS 
DEPARTMENT 

'? '3  jiations: 
Sealed  bidding  and 
competitive  proposals; 
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See  Substance  Abuse  and  Mental  Health  Services 
AilniinislrHtinn 

Health  C3't>  f-.r\')nc>ng  Administration 

RULES 

Medicare: 
Provider-sponsored  organizations;  waiver  requirements 
and  solvency  standards.  25360-25379 
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Health  Insurance  Portability  and  Accountability  Act  of 
1996: 
Administrative  requirements — 

Electronic  transactions  standards.  25272-25320 
National  standard  health  care  provider  identifier. 
25320-25357 
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Agency  information  collection  activities: 

Proposed  collection;  comment  request.  25214-25216 
Reporting  and  recordkeeping  requirements.  25216-25219 

ln!*>f'  ■'  Deo^rtmenl  , 

bet  i-iiU  ana  Wiiaiiie  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
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NOTICES 

AgeoLA  ;:.!.')rmdtion  collection  activities: 
Proposed  I  oilet.  tion.  comment  request,  .:5Jbb-25270 

International  Trade  Administration 

NOTICES 

hxpoin  tradf  (>'rt]fi(  ates  of  rpview,  25201 
International  Trade  Commission 

NOTICES 

Meeungs,  Sunshine  Act,  25233-25234 
Labor  Department 
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Organization.  25234 
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.■\ii\  ;sor\'  (.roup    2";2h6 

Minerals  Management  Service 

PROPOSED  RULES 

( (liter  Couiitmer'tai  Shelf,  oii,  gas.  and  sijiphi.:  operations: 
Postlease  operations  safet\,  upda'e  arid  (  iarificatinn 
25187 
NOTICES 

F.nvironmental  statements:  a\'ailabilirv   etc.: 
(,uif  of  Mexico  OCS^- 

Oo  and  gas  operatiorss,  (.entral  (.u.f  cf  Me\;i.{.i    25232- 
2  S  J  ■!  -i 
MtH'tin^s 

Minerals  Manage.TiPn*  .^dvisor^  Board,  25233 

Mine  Safety  and  Health  Federal  Review  Commission 

SV''-  Federal  Mine  .Safetv  and  Heaitfi  Rtviev\  Commission 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

rederai  .Acquisition  Regulation  (FAR 
Offeror  or  contractor  representation  .'•equi.'enients, 
rtHiuction  or  renunal    25382-25^86 

NOTICES 

F.nvironmental  statements;  availability,  etc.: 
Stardust  mission.  2523B-25237 
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National  Institutes  of  Healtn 
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Cooperative  Research  and  Development  Agreeement 
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25220 
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25223, 25224 
National  Institutes  of  Environmental  Health  Sciences, 

25224-25225 
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Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Whatman,  Inc.,  25225 

Nuclear  Regulatory  Commission 
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access  to  restricted  data,  etc.: 
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See  Agency  for  fiea.t;.  '^..a:t-  Policy  and  Research 
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.Administration 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  97-05^-10] 

Mediterranean  Fruit  Fly;  Quarantined 
Areas;  Clarification 

*QENCY:  An.mai  and  Plant  Health 
inspec'iori  Service   TSDA 

ACTION:  Intenm  rules;  clarification. 

SUMMARY:  This  clO(  Mine!;!  Liarifies  the 
Status  of  amendments  contained  in  twn 
interim  ruies  effective  the  same  da\    \.\\ 
111  interim  rule  effective  Apni  K,  19'-iH 
and  published  m  the  Federal  Register 
on  Apnl  22.  1998  i6^  FR  19~9"-19~9«. 
Docltet  No  9~-()5t>-9l,  we  amiended  the 
Mediterranean  fruit  fly  regulations  bv 
rem.oving  the  quarantined  area  m 
Hillsborough  Countv,  FL,  from  the  list 
of  quarantined  areas,  .Mso,  m  an  interim 
rule  effective  Apnl  1",  1998.  and 
published  in  the  Federal  Register  on 
Apni  23    1998  (63  FR  20053-20054, 
Docket  No.  98— 04B  -1  i.  we  amended  the 
Mediterranean  fniit  flv  ret^ulations  bv 
adding  a  portion  of  Dade  County,  FL,  to 
tne  list  of  quarantined  areas  and 
restru  ting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area 

DATES:  Effective  April  17.  1998.  the  onlv 
.irea  quarantined  for  the  Mediterranean 
truit  flv  m  the  continental  United  States 
IS  a  portion  of  Dade  Countv.  Fl. 

FOR  FURTHER  INFORMATION  CONTACT: 

-Mr  Michael  B   Stefan.  Operations 
Officer,  Domestic  and  Emergencv 
Programs,  PPQ,  APHIS,  4^00  River  Road 
Init  134.  Riverdale,  MB  2()"'37-1236, 
■  1011  "34-8247;  ore-mail' 
mstefan@aphis  usda  gov . 


SUPPlementarv  imformation: 
Background 

' ;:,  .\pr;^  ^^    ,'j98,  we  published  in 
'tie  Federal  Register  (63  FR  19797- 

lM"98  Docket  No.  97-056-9)  an  interim 
rjie  that  amended  the  Mediterranean 
fruit  flv  (Medfly)  regulations  by 

removing  the  quarantined  area  in 
iiiiisborough  Countv.  FL.  from  the  list 
of  quarantined  areas  Also,  on  April  23. 
1998.  we  published  m  the  Federal 
Register  (63  FR  20053-20054    Dolkh- 
No   98-046-1  i  another  ;ntenni  'liie  tha' 
amended  the  Medllv  regulations  bv 
adding  a  portion  of  Dade  County,  FL,  to 
the  list  of  quarantined  areas  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  Both  the  dockets  were  signed  ana 
Decame  effective  on  .^prii  1^,  1998 

\v.  the  interim  rjie  that  .-emove.; 
iLlisborough  Countv.  FL.  from  tne  list 
of  quarantined  areas,  we  inadvertently 
feileci  to  delete  the  statement  saving 
that,  as  a  result  of  this  action,  there  w  tre 
no  longer  anv  areas  m  the  continentas 
I'nited  States  quarantined  because  o' 
MedfiV   While  this  would  have  been 
true  if  no  additional  Medflies  had  been 
found.  'f>ecause  of  the  finding  of  .Medflv 
in  Dade  Countv.  FL.  that  statement  was 
incorrect  at  the  time  the  dofjiet  was 
signed   The  interim  rule  that  addeo 
Dade  Countv,  FL  to  the  ust  of  ;ireas 
quarantined  because  of  the  Medfly 
quarantined  a  desc.nbed  area  of  Dade 
Countv.  ?'L 

The  purpose  of  th.s  notu:e  .s  'i.  i  .a.n'v 
our  Medflv  quarantine  reguiat.uns 
Effe<::tive  Apni  I".  1998.  the  00. \  ar^  . 
quarantined  for  the  Medflv  ;n  'hf 
continental  L'nited  State';  iS  a  portaor;  i,-: 
Dade  Countv.  F"!.. 

Au*i»»nt>;  7  L  S.C    X'k' a   ISObb    tSOdd 
ISOee    ISOff.  161.  162.  aiiG  ;b4-:h-    -  .;fk 
2.22.  2.ftO  and  3"1  2(c). 

Done  in  Washington.  DC  this  30th  dav  .if 
April  1998 

Craig  K.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
FR  [>  K    48  - 1^123  Filed  5-6-98;  8:45  ami 
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DEPARTMENT  OP  t^GWCUl^J^E 

Animal  and  Plant  Heait^-:  insc^ec'-c- 
Service 

7  CFR  Part  30i 
iDockel  No   97-^00-2: 

Pine  Shod  Beetle.  Quarantioec  A'eas 

AQENCY;  .Anilliai  tiJiu  l-iaiii  noaiUi 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

summary;  We  are  adopting  as  a  final 
ruie,  with  one  change,  an  interim  rule 
that  amended  the  pine  shoot  beetle 
regulations  by  adding  78  counties  in 
T!!inoi«  Indiana.  Maryland,  Michigan, 
New  i     K  Ohio,  Pennsylvania,  West 
\  irgmia,  and  Wisconsin  to  the  list  of 
quarantined  areas.  The  interim  rule  was 
necessary  to  prevent  the  spread  of  the 
pine  shoot  beetle,  a  pest  of  pine 
products,  into  noninfested  areas  of  the 
United  States.  This  final  rules  makes 
one  change  to  the  map  of  regulated 
counties  that  apjjeared  in  the  interim 
rule  toadd  a  county  that  mistakenly  was 
not  included  on  the  map. 
EFFECTIVE  DA-'E    May  7, 1998. 
FOR  FURTHER  iNFOintA-TiON  COW^AC":  Ms. 
v...ir,Si  1 . .e  .N   --.r,  K.ici..,.  r>L-f,»_:.i- 
Prograrr;  Mai,aw>-'   PPQ,  APfflS,  505 
South  L^noia  Road,  Suite  201, 
Moorestown.  NJ,  08057-1549,  (609) 
753-5073;  or  Ms.  Coanne  O'Hem, 
Operations  Officer,  Domestic  and 
Emergency  Programs.  PPQ,  APHIS.  4700 
River  Road  Unit  134.  Riverdale,  MD 
20737-1236,  (301)  734-8717,  E-mail: 
nnem«aphis. usda.gov. 
sciw»t.aie»<rrARv  4nr>rmation 

Back^roHR^ 

In  an  lutttnm  ruie  efftjclive  on 
December  3,  1997,  and  published  in  the 
Federal  Register    ^  ;)ecember  9.  1997 

^62  FR  b4e"""->-4>~.Mt    Docket  No.  97- 
KXr-i '   wt-  a!T.eT,.i^c  'he  pine  shoot 
Oeeiie  -eg.,  a'    ;;>  ,n  "  CFR  part  301  by 
addin>,  "8  ..  -;jw;i*;es  in  Illinois.  Indiana, 
Msrvani   M.   h;^;.;     \t  .■«  Yort;,  Ohio. 
Lennsv  .\  ^q.;-.    West  v  irgiiiia.  and 
\V:s.;    lis,:.  •    the  list  of  quarantined 
ir-.^a--  .:    *  301.5O-3(c). 

i_   ;n juents  on  the  interim  rule  were 
required  to  be  received  on  or  before 
February  9,  1998  We  did  not  receive 
any  comments 

We  are  making  one  change  to  the 
interim  rule  to  correct  an  error.  The 
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interim  rule  added  Boone  County.  iL.  to 
the  list  of  quarantined  areas  in  §  301 .50- 
3(c).  However,  we  mistakenly  neglected 
to  also  add  Boone  County.  IL.  to  the 
map  of  quarantined  areas  in  §  301 .50- 
3(d).  We  have  corrected  this  error  in  this 
final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  interim  rule  as  a  final 
rule,  with  the  change  discussed  in  this 
document. 

This  final  rule  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders 
12866.  12372.  and  12988.  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Effective  Date 

This  document  makes  final  an  interim 
rule  that  amended  the  pine  shoot  beetle 
regulations  by  adding  78  counties  in 
Illinois,  Indiana,  Maryland,  Michigan. 
New  York.  Ohio,  Pennsylvania,  West 
Virginia,  and  Wisconsin  to  the  list  of 
quarantined  areas.  This  final  rule  makes 
one  change  to  the  map  of  regulated 
counties  that  appeared  in  the  interim 
rule.  We  are  adding  to  the  map  one 
county  that  was  added  to  the  list  of 
quarantined  areas  but  was  mistakenly 
not  included  on  the  map.  This  is  not  a 
substantive  change.  Therefore,  in 
accordance  with  the  administrative 
procedure  provisions  in  5  U.S.C.  553, 
we  are  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  Specifically,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  604,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis,  set  forth  below, 
regarding  the  economic  impact  of  this 
rule  on  small  entities.  Based  on  the 
information  we  have,  there  is  no  basis 
to  conclude  that  this  rule  will  result  in 
any  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 


ISUbb.  loOdd.  ISOee.  ISOff.  161.  162. 
and  164-167),  the  Secretary  of 
Agriculture  is  authorized  to  regulate  the 
interstate  movement  of  articles  to 
prevent  the  spread  of  injurious  plant 
pests  in  the  United  States. 

The  pine  shoot  beetle  (PSB) 
regulations  impose  restrictions  on  the 
interstate  movement  of  certain  regulated 
articles  from  quarantined  areas  in  order 
to  prevent  the  spread  of  PSB  into 
noninfested  areas  of  the  United  States. 
The  interim  rule  amended  these 
regulations  by  adding  78  counties  in  9 
States  to  the  list  of  quarantined  areas. 
This  action  was  necessary  to  prevent  the 
spread  of  PSB,  a  pest  of  pine  products, 
into  noninfested  areas  of  the  United 
States.  In  our  Initial  Regulatory 
Flexibility  Analysis,  we  solicited 
comments  on  the  potential  effects  of  the 
interim  rule  on  small  entities.  In 
particular,  we  sought  data  and  other 
information  to  determine  the  number 
and  kinds  of  small  entities  that  may 
incur  benefits  or  costs  from 
implementation  of  the  interim  rule.  We 
received  no  comments  on  the  Initial 
Regulatory  FlexibiUty  Analysis 
contained  in  the  interim  rule. 

Currently,  there  are  approximately 
1,046  nursery  operations  in  the  78 
newly  regulated  counties.  Of  those, 
approximately  717  are  considered  small 
entities.  We  have  not  determined  the 
size  of  the  remaining  329  nursery 
operations  in  the  following  6  counties: 
Boone  County.  IL;  Muskegon  and 
Ottawa  Counties,  MI;  Wayne  County, 
NY;  Allen  County,  OH;  and  Indiana 
County,  PA.  Small  nurseries  are  defined 
as  those  entities  with  annual  sales  of 
less  than  $150,000.  Most  of  these 
nurseries,  both  large  and  small. 
specialize  in  production  of  deciduous 
landscape  products,  but  some  also 
produce  rooted  pine  Christinas  trees  and 
some  pine  nursery  stock.  Most  of  the 
nurseries  that  produce  rooted  pine 
Christmas  trees  and  pine  nursery  stock 
will  not  be  notably  affected  by  this  rule, 
either  because  these  commodities 
comprise  a  very  minor  share  of  their 
products  or  because  they  serve  largely 
local  populations. 

Other  Christmas  tree  producers  and 
logging  operations  in  the  78  newly 
regulated  counties  may  also  be  affected 
by  this  rule.  In  the  interim  rule,  we 
explained  that  we  were  unable  to 
determine  the  number  of  these  types  of 


small  entities  in  the  newly  regulated 
counties,  and  invited  comments  to  help 
us  make  that  determination.  However, 
as  stated  previously,  we  did  not  receive 
any  comments. 

Affected  businesses  can  maintain 
markets  outside  the  regulated  areas  by 
arranging  for  inspections  and  the 
issuance  of  certificates  or  limited 
permits,  or  by  fumieatinc  or  cold 
treating  the  regulat.^  i-;.  les. 
Inspection  is  provided  at  no  cost  during 
normal  business  hours.  However,  there 
may  be  imputed  costs  to  the  businesses 
in  preparing  for  thf  insportioris  and 
possible  marketing  u-mvs   '^  .   ;;  >  osts 
and  inconveniences  may  bi  ::     :►■  iikely 
for  producers  of  live  pine  :    .:\r:\  stock, 
since  insf)ection  is  mi;  ;.rf  !     f » rirh  live 
plant  I*' !">:>•    '  ri;  r,  tw  moved  to  a 
nonregUidtfi:  .!.'•■  i   f   ir  producers  in 
these  counties  who  already  have  their 
trees  inspected  for  other  pests,  another 
inspection  may  be  a  relatively  small 
burden,  especially  v\  h>':.  :om pared  to 
the  societal  benefits  of  minimizing  the 
human-assisted  moven.t  :■'     f  PSB. 

The  alternative  to  th»"  ::.-tT.i:;  rile  was 
to  make  no  changes  in  u;>'  .'^t-gii.auons. 
After  consideration,  we  rejected  this 
alternative  because  the  quarantine  of  the 
78  counties  listed  in  the  interim  rule  is 
necessary  to  prevent  the  artificial  spread 
of  PSB. 

This  rule  contains  no  rep   r::.^  or 
recordkeeping  requirerr.pi!  s 

I  isl  ofSubjetts  in  :"  CFR  Pari  301 

Agncuilurai  LununudjUeb, 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301  -DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
contip.'ifs  to  read  as  follows: 

\uihority:  7  U.S.C.  147a,  150bb,  ISOdd, 
150e«,  ISOff,  161,  162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  §  301.50-3,  paragraph  (d)  is 
amended  by  revising  the  map  to  read  as 
follow- 

§301  50  3     Quarantned  areas 


(d) 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Paris  11  and  25 
RIN3150-AF90 

Access  Authorization  Fet*  S^-hoOuia  for 
Licensee  Personnel 

AQENCr:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  revise  the  fee  schedule  for 
background  investigations  of  licensee 
personnel  who  require  access  to 
National  Security  Information  and/or 
Restricted  Data  and  access  to  or  control 
over  Special  Nuclear  Material.  These 
amendments  comply  with  current 
regulations  that  provide  that  the  NRC 
will  publish  fee  adju.stments  upon 
notifications  of  any  changes  in  the  ratft 
charged  the  NRC  by  the  Office  of 
Personnel  Management  (OPM)  for 
conducting  investigations. 
EFFECTIVE  DATE:  May  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Bradshaw,  Division  of  Facilities  and 
Security,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6540.  or  by  Internet  electronic 
mail  at  MB Bl ©NRC  GOV 
SUPPLEMENTARY  INFORMATION:  The  OPM 
conducts  access  authorization 
background  investigations  for  the  NRC 
and  sets  the  rates  charged  for  these 
investigations.  Effective  October  1, 
1997,  OPM  changed  the  rales  it  charges 
NRC  for  conducting  access 
authorization  background 
investigations.  Because  the  fees  that 
NRC  charges  its  licensees  for  special 
nuclear  material  access  authorizations 
and  personnel  security  clearances  are 
determined  by  the  rates  charged  by 
OPM  for  conducting  the  background 
investigations,  the  fee  schedules  in  NRC 
regulations  must  be  amended  to  reflect 
the  OPM  rate  changes.  The  NRC  is 
passing  these  rate  changes  to  NRC 
Ucensees.  These  revisions  comply  with 
current  regulations  that  provide  that 
NRC  will  publish  fee  adjustments  upon 
notification  of  any  changes  in  the  rates 
charged  the  NRC  by  OPM  for 
conducting  the  investigations.  See  10 
CFR  11.15(e)(2)(1997)and  10  CFR 
25.17(e)(1997). 

Because  these  are  amendments 
dealing  with  agency  practice  and 
procedure,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply  pursuant  to 
5  U.S.C.  553(b)(A)(1997).  The 


amendments  are  ettectnt-   .. 
publication  in  the  Federal  Rei;ist»>! 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  dealing  with 
rate  chanees  to  the  NRC  fee  schedules. 

EnvironniiMiidl  iiiipai  l    (  aifgum  al 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(l)(1997).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  nilp 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq  (1997)).  Existing  requirements 
were  approved  by  the  Office  of 
Management  and  Budget,  approval 
numbers  3150-0046  and  3150-0062. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  0MB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  on  this  final  regulation.  The 
analysis  examines  the  costs  and  benefits 
of  the  alternatives  considered  by  the 
Commission.  The  analysis  is  available 
for  inspection  in  the  NRC  Public 
Document  Room,  2120  L  Street.  NW 
(lower  level),  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  Beth  Bradshaw,  Division  of 
Facilities  and  Security,  Office  of 
Administration,  U.  S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001.  telephone:  (301)  415- 
6540. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this  final 
rule  and  a  backfit  analysis  is  not 
required  because  these  amendments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109  (1997). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  801  et 
seq.  (1997)  and  15  U.S.C.  657  (1997),  the 
NRC  has  determined  that  this  action  is 
not  a  major  rule  and  has  verified  this 


determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB 

List  of  Subjects 

WCFHPanil 

Hazardous  materials — transportation. 
Investigations,  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 
Special  nuclear  material. 

10  CFR  Part  25 

Classified  information.  Criminal 
penalties.  Investigations,  RefMJrting  and 
recordkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
.Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  1 1  and  25. 

PART  11— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  sec.  201,  88  Stat. 
1242.  as  amended  (42  U.S.Q  5841). 

Section  11.15(e)  also  issued  under 
sec.  501,  85  Stat.  290  (31  U.S.C.  483a). 

2.  In  §  11.15  paragraph  (e)(1)  is 
revised  to  read  as  follows 

§11  15     Application  for  special  nuclear 
material  access  authorization 


(e)(1)  Each  application  for  special 
nuclear  material  access  authorization, 
renewal,  or  change  in  level  must  be 
accompanied  by  the  licensee's 
remittance,  payable  to  the  U.S.  Nuclear 
Regulatory  Commission,  according  to 
the  following  schedule: 

i.  NRC-U  requiring  full  field  in- 
vestigation          $3,275 

ii.  NRC-U  requiring  full  field  in- 
vestigation (expedited  process- 
ing)    3,800 

iii.  NRC-U  based  on  certification 
of  comparable  full  field  back- 
ground investigation  '0 

iv.  NRC-U  or  R  renewal '  80 

v.  NRC-R  '80 

vi.  NRC-R  based  on  certification 

of  comparable  investigation  ^0 

'  If  the  NRC  determines,  based  on  its  re- 
view of  available  data,  that  a  full  field  inves- 
tigation is  necessary,  a  fee  of  $3,275  will  be 
assessed  prior  to  the  conduct  of  the  inves- 
tigation. 
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2  if  the  KKC.  determines,  based  on  its  re- 
view of  available  data,  that  a  National  Agen- 
cy Checlc  and  Cred't  investigation  is  nec- 
essary, a  fee  of  S80  00  will  be  assessed  prior 
to  the  conduct  of  the  investigation,  however 
if  a  full  field  investigation  is  deemed  nec- 
essary by  the  NRC,  based  on  its  rcviev*-  of 
available  data,  a  fee  of  53.275  will  be  as- 
sessed prior  to  the  conduct  of  the  investiga- 
tion. 


PART  25— ACCFSS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

3  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  Sees   145.  161,  68  Stat  9A2. 
948,  as  amended  (42  U  S.C.  2165.  2201  i;  sec. 
201,  88  Stat   1242.  as  amended  (42  L'  S  C 
5841);  E.O  10865.  as  amended,  3  CFR  1959- 
1963  Comp..  p,  398  (50  U.S,C.  401.  note); 
E.O.  12829,  3  CFR.  1993  Comp  .  p   570;  EC) 
12958,  3  CFR,  1995  Qimp  ,  p,  333;  E,0, 
12968,  3  CFR,  1995  Comp,,  p.  396. 

Appendix  A  also  issued  under  96 
Stat.  1051  (31  U.S.C.  9701). 

4  .Appendix  A  to  Part  25  is  revised  to 
read  as  follows: 

Appendix  A  to  Part  25— Fees  for 
NRC  ACCESS  Authorization 


Category 

Pee 

Initial  "L"  Access  Authonzation  

■S80 

Reinstater^ent  of  "L"  Access  Au- 

thonzation   

'80 

Extension  or  Transfer  o<  "L"  Ac- 

cess Authonration 

■80 

Initial  "Q"  Access  Authonzation 

3.275 

Initial     "O"     Access     A^Jt^o^zatlon 

(expediteo  processtngj 

3.800 

Reinstatement  o(  "Q"  Access  Au- 

thonzation    

^  3.275 

Reinstatement  o<  "Q"  Access  Au- 

thonzation   (expedited    pfocess- 

•ng)  

^3,800 

Extension  or  Transfer  of  "Q"  

2  3,275 

Extension  or  Transfer  ot  "Q"  (expe- 

diteo pfocessing)  

2  3.800 

'  If  the  NRC  determines,  tiased  on  its  review 
of  availat>le  oata,  thai  a  tull  field  investigatton 
is  necessary,  a  lee  of  $3,275  will  be  assessed 
prior  to  the  corxJuct  of  the  investigation 

2  Full  tee  will  only  be  charged  rl  investigation 
IS  required. 

Dated  at  Rockville.  Maryland,  this  13th  dav 
February,  1998 

For  the  Nuclear  Regulatory  Commission. 
L.  leseph  CaUan, 
Executive  Director  for  Operations. 
jFRDoc   98-12180  Filed  5-6-98;  8:45  am) 
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federal  deposit  insurance 
corporation 

12CFRCh.  IM 

Statement  of  Policy  on  the 
Development  and  Review  of 
Regulations 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC), 

ACTION:  Revision  of  statement  of  policy. 

StJMMARY:  The  FDIC  is  revising  its 

Statement  of  Policy  entitled 
"Development  and  Review  of 
Regulations'   (Pohcy).  The  revisions 
streamline  the  Policy  and  focus  it  more 
sharply  on  the  basic  pnnciples  that 
underlie  the  Board's  approach  to 
regulation  The  provisions  of  the  Policy 
that  established  internal  procedures  or 
merely  restated  the  law  have  been 
deleted.  The  revisions  also  e.xpand  the 
scope  of  the  Policy  to  include  wntten 
statements  of  policv  adopted  bv  the 
FDIC  Board  of  Directors  and  revise  its 
title  accordingly 
EFFECTIVE  DATE:  Mav  "    1998 
FOR  FURTHER  INFOfWlATION  CONTACT: 

Steven  F,  Hanft,  Assistant  Executive 
Secretary  (202/898-3907);  or  Nancy 
Schuf.ker  Recchia,  Counsel  (202/898- 
8885) 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
IS  revising  its  Statement  of  Policy 
entitled  "Development  and  Review  of 
Regulations  '  The  existing  Policy  has 
stated  the  Board  s  commitment  to  basic 
principles  of  sound  regulation  and 
established  internal  administrative 
procedures  for  FDIC  staff  to  follow 
when  developing  and  reviewing 
regulations.  Pursuant  to  section  303(a) 
of  the  Riegle  Community  Development 
and  Regulatorv  Improvement  Act  of 
1994  (CDRI),  the  Policy  was  reviewed  to 
streamline  it  and  to  remove 
inconsistencies  and  outmoded  ai"id 
duplicative  provisions  As  a  part  of  this 
review,  the  FDIC  has  given  careful 
consideration  to  the  continuing  need  for 
this  Policy  and  how  its  content  might  be 
presented  to  best  inform  the  public  with 
respect  to  the  FDlC's  development  and 
review  of  regulations  and  written 
statements  of  policy  The  revised 
Policy's  reflects  the  Board's  continuing 
commitment  to  improving  the  quaaty  of 
its  regulations  and  policies,  to 
minimizing  regulatory  burdens  on  the 
public  and  the  banking  industrv,  and 
generally  to  ensuring  that  its  regulations 
and  policies  achieve  legislative  goals 
effectively  and  effectively 

The  revised  Policy  recognizes  that  tne 
Board  carries  out  its  regulatory  function 
through  two  separate  processes  of 
public  notice:  the  prom.ulgation  of 


regulations  pursuant  to  the 
requirements  of  the  Administrative 
Procedure  Act,  and  the  issuance  of  less 
formal  written  statements  of  policy.  Like 
regulations,  written  statements  of  policy 
may  affect  the  banking  industry  and  the 
pubhc.  Because  the  Board  believes  it  is 
important  to  inform  all  interested 
parties  of  its  approach  to  the 
development  of  written  statements  of 
policy,  the  scope  of  the  revised  Policy 
has  been  augmented  to  include  an 
explanation  of  the  principles  by  which 
the  FDIC  develops  and  reviews  written 
statements  of  pohcy,  and  the  title  of  the 
Pohcy  has  been  revised  to  reflect  the 
expanded  scope. 

The  revisions  streamline  the  Policy 
and  focus  it  more  sharply  on  the 
following  basic  principles  that  underhe 
the  Board's  approach  to  regulation: 

•  Burdens  imposed  on  the  banking 
industry  should  be  minimized. 

•  Regulations  should  be  clearly  and 
understandably  written, 

•  The  public  should  have  a 
meaningful  opportunity  to  participate  in 
the  rulemaking  process. 

•  Common  statutory  and  supervisory 
mandates  should  be  implemented  by 
Federal  financial  institutions  regulator 
in  a  uniform  way. 

•  Regulations  and  statements  of 
poUcy  should  be  reviewed  periodically. 

The  revised  Policy  has  been 
streamlined  to  remove  those  provisions 
that  established  internal  procedures  or 
merely  restated  the  apphcable 
provisions  of  law.  As  part  of  the  CDRI 
review,  the  FDIC  gave  careful 
consideration  to  the  most  useful  and 
efficient  format  for  presenting  all  of  the 
information  relevant  to  regulation  and 
written  pohcy  statement  development 
and  review   It  was  determined  to 
separate  these  fundamental  guiding 
principles  from  the  more  technical  or 
procedural  requirements.  The  guiding 
principles  which  the  Board  behaves  are 
relevant  to  public  understanding  of  its 
process  are  contained  in  the  revised 
Policy,  The  technical  and  procedural 
requirements  are  contained  in  a  newly 
developed  handbook  on  Development 
and  Re\'iew  of  FDIC  Regulations  and 
Pohcy  Statements.  The  handbook 
provides  comprehensive  guidance  to 
FEHC  managers  and  staff  involved  in 
developing  and  reviewing  FDIC 
regulations  and  statements  of  policy  and 
can  be  revised  easily  to  reflect  changes 
in  statutory  requirements  and  in  the 
FDIC's  organizational  arrangements. 

Text 

The  text  of  the  revised  statement  of 
pohcy  follows: 


1  -yii 
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Development  and  Review  of  FDIC 
Regulations  and  Policies 

Statement  of  Policy 

Purpose  and  Scope.  The  Federal 
Deposit  Insurance  Corporation  is 
committed  to  continually  improving  the 
quality  of  its  regulations  and  policies,  to 
minimizing  regulatory  burdens  on  the 
public  and  the  banking  industry,  and 
generally  to  ensuring  that  its  regulations 
and  policies  achieve  legislative  goals 
effectively  and  efficiently.  The  purpose 
of  this  statement  of  policy  (Policy)  is  to 
estabUsh  basic  principles  which  guide 
the  FDIC's  promulgation  and  review  of 
regulations  and  written  statements  of 
policy.  The  scope  of  this  Policy  is 
limited  to  regulations  and  written 
statements  of  policy  issued  by  the  Board 
of  Directors  of  the  FDIC. 

Principles  For  the  Development  and 
Review  of  Regulations  and  Statements 
of  Policy.  The  following  principles 
guide  the  FDIC  in  its  development  of 
regulations  and  written  policies: 

•  Burdens  imposed  on  the  banking 
industry  and  the  public  should  be 
minimized.  Before  issuing  a  regulation 
or  written  statement  of  policy  the  FDIC 
gives  careful  consideration  to  the  need 
for  such  an  issuance.  Frequently  a 
regulation  is  required  by  statute. 
Alternatively,  the  FDIC  may  identify  a 
need  for  a  supervisory  tool  to 
implement  its  statutory  obligations,  or 
to  clarify  its  policy  for  the  benefit  of  the 
banking  industry  or  the  public.  Once  the 
need  for  a  regulation  or  statement  of 
policy  is  determined,  the  FDIC  seeks  to 
minimize  to  the  extent  practicable  the 
burdens  which  such  issuance  imposes 
on  the  banking  industry  and  the  public. 
New  reporting  and  recordkeeping 
requirements  imposed  by  a  regulation 
are  carefully  analyzed.  The  effect  of  the 
regulation  or  statement  of  policy  on 
competition  within  the  industry  is 
considered.  Particular  attention  is 
focused  on  the  impact  that  a  regulation 
will  have  on  small  institutions  and 
whether  there  are  alternatives  to 
accomplish  the  FDIC's  goal  which 
would  minimize  any  burden  on  small 
institutions.  Prior  to  issuance,  the 
potential  benefits  associated  with  the 
regulation  or  statement  of  policy  are 
weighed  against  the  potential  costs. 

•  Regulations  and  policies  should  be 
clearly  and  understandably  written.  The 
Board  seeks  to  make  its  regulations  and 
statements  of  policy  as  clear  and  as 
understandable  as  possible  to  those 
persons  who  are  affected  by  them.  In 
developing  or  reviewing  existing 
regulations  and  statements  of  policy,  the 
Board  considers  the  document's 
organizational  structure  as  well  as  the 
specific  language  used;  both  are 


important  components  to  achieving  a 
clear  and  useful  statement. 

•  The  pubUc  should  have  a 
meaningful  opportunity  to  participate  in 
the  rulemaking  process.  The  Board 
seeks  to  improve  its  regulations  and 
statement  of  poUcy  during  the 
development  phase.  Whether  a  new 
regulation  is  being  promulgated  or  an 
existing  one  revised,  the  Board  gives 
careful  consideration  to  the  implications 
of  its  actions  as  pubUc  policy.  Public 
participation  in  the  rulemaking  process 
is  an  opportunity  for  the  Board  to  hear 
directly  from  affected  members  of  the 
pubUc  with  important  experience  and 
thoughtful  insights  related  to  the 
pertinent  issues.  A  person  or 
organization  may  petition  the  Board  for 
the  issuance,  amendment,  or  repeal  of 
any  regulation  or  policy  by  submitting 
a  written  petition  to  the  Executive 
Secretary  of  the  FDIC.  The  petition 
should  include  a  complete  and  concise 
statement  of  the  petitioner's  interest  in 
the  subject  matter  and  the  reasons  why 
the  petition  should  be  granted. 

All  rulemaking  is  carried  out  in 
accordance  with  the  APA.  by  which  the 
Board  provides  the  public  with  notices 
of  proposed  rulemaking  and 
opportunities  to  submit  comments  on 
the  proposals.  The  Board  will  often  seek 
public  conunent  on  proposed  statements 
of  poUcy  as  well.  All  comments  and 
proposed  alternatives  received  during 
the  comment  period  are  considered 
prior  to  the  issuance  of  a  final  rule  or 
statement  of  policy.  The  Board  takes 
final  action  on  proposed  regulations  and 
pohcies  as  promptly  as  circumstances 
allow.  If  a  significant  period  of  time 
elapses  foUowijog  the  publication  of  a 
proposed  rule  or  policy  without  final 
action,  the  Board  will  consider 
withdrawing  the  profKJsal  or  re- 
publishing it  for  comment.  If  the  Board 
decides  to  reconsider  a  proposed 
regulation  or  statement  of  policy  that 
has  been  withdrawn,  it  will  begin  the 
rulemaking  or  policy  development 
process  anew. 

•  Common  statutory  and  supervisory 
requirements  should  be  implemented  by 
the  Federal  financial  institutions 
regulators  in  a  uniform  way.  The  FDIC 
has  many  statutory  and  supervisory 
requirements  that  are  common  to  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office 
of  Thrift  Supervision,  and/or  the 
National  Credit  Union  Administration. 
The  more  uniform  the  Federal  financial 
institutions  regulators  can  be  in  their 
regulations,  policies  and  approaches  to 
supervision,  the  easier  it  will  be  for  the 
industry  and  the  public  to  comply  with 
the  regulators'  requirements.  The  FDIC 


is  a  member  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  and  works  with  the  other 
federal  financial  institutions  n»gulators 
through  the  FFIEC  to  make  uniform 
those  regulations  and  pohcies  that 
implement  common  statutory  or 
supervisory  policies. 

•  Regulations  and  stattnients  of 
policy  should  be  reviewed  periodically. 
To  ensure  that  the  FDIC  s  regulations 
and  written  statements  of  policy  are 
current,  effective,  efficient  and  continue 
to  meet  the  principles  set  forth  in  this 
PoUcy.  the  FDIC  will  periodically 
undertake  a  review  of  each  regulation 
and  statement  of  policy.  The  Executive 
Secretary  of  the  FDIC  will,  consistent 
with  applicable  laws  and  in 
coordination  with  other  financial 
institutions  regulators,  establish  a 
schedule  and  procedures  for  the 
reviews.  Factors  to  be  considered  in 
determining  whether  a  regulation  or 
written  pohcy  should  be  revised  or 
eliminated  include:  the  continued  need 
for  the  regulation  or  policy; 
opportunities  to  simplify  or  clarify  the 
regulation  or  policy;  the  need  to 
eliminate  duplicative  and  inconsistent 
regulations  and  pohcies,  and  the  extent 
to  which  technology,  economic 
conditions,  and  other  factors  have 
changed  in  the  area  affected  by  the 
regulation  or  policy  The  result  of  this 
review  will  be  a  specific  decision  for 
each  regulation  and  statement  of  policy 
to  either  revise,  rescind  or  retain  the 
issuance  in  its  then-current  form.  The 
principles  of  regulation  and  statement  of 
pohcy  development,  as  articulated  at 
the  beginning  of  this  Policy,  will  apply 
to  the  periodic  reviews  as  well. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.Q  this  28th  day  of 
April,  1998. 

Federal  Deposit  InsurHoce  Corporation. 
Robert  K  Zeldman. 
£jceculjve  Secretary. 
(PR  Doc  98-12059  Filed  5-6-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dock«t  No  97-SW-49-AD    Amendment 
39-10615;  AD  98-10-04) 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA^65N1,  AS-365N2. 
and  SA-366G1  Helicopters 

AGENCr:  Federal  Aviation 
.•\anunislration.  DOT. 
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action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France 
(Eurocopter)  Model  SA-365N1.  AS- 
365N2.  and  SA-366G1  helicopters,  that 
requires  initial  and  repetitive 
inspections  of  the  tail  rotor  blade  Kevlar 
tie-bar  (Kevlar  tie-bar)  for  cracks  or 
delaminations.  This  amendment  is 
prompted  by  a  report  of  delamination  of 
a  Kevlar  tie-bar.  The  actions  specified 
by  this  AD  are  intended  to  detect  cracks 
that  could  lead  to  delamination  of  the 
Kevlar  tie-bar,  loss  of  tail  rotor  control, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  June  11,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  11, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  I>ive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region.  2601  Meacham  Blvd..  Room 
663.  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias.  .\erospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111,  telephone  (817) 222-5123, 
fax  (817) 222-5961 
SUPPLEMENTARY  (NFORMATIONl  A 
proposal  to  amend  part  --(9  of  the  Federal 
Aviation  Regulations  ;i4  CFR  part  39)  to 
include  an  airvkorthmess  directive  (AD) 
that  is  applicable  to  Eurocopter  Model 
SA-365N1,  AS-365.NI2,  and  S.A-366G1 
helicopters  was  published  in  the 
Federal  Register  on  March  13,  1998  (63 
FK  12419),  That  action  proposed  to 
require  initial  and  repetitive  inspections 
of  the  tail  rotor  blade  Kev  lar  tie-bar  for 
cracks  or  delaminations. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  arnendmeni.  Due 
consideration  has  been  given  to  the 
comment  received 

The  sole  commenter  states  that  the 
proposed  .\D  is  more  restrictive  than 
either  Eurocopter  France  Service 
Bulletin  05,00.34R3.  dated  November 
14,  1996,  or  Direction  Generate  De 
L'Aviation  Civile  (EXiAC)  AD  92-185- 
033(B)R4,  dated  December  4,  1996. 
which  allow  operation  of  a  helicopter 


having  cracks  that  are  within  a  certain 
tolerance.  The  commenter  states  that  not 
all  cracks  warrant  replacement  of  the 
part,  and  that  the  proposed  AD  should 
give  the  same  parameters  for  the  cracks 
as  given  in  the  Eurocopter  France 
service  bulletin  and  the  DGAC  AD.  The 
FAA  does  not  concur.  Any  crack  or 
delamination  of  the  Kevlar  tie-bar  could 
initiate  a  failure  and  lead  to  loss  of 
control  of  the  helicopter.  The  FAA 
considers  any  crack  in  a  flight  critical 
part  to  be  unsafe,  and  the  part  must  be 
replaced  prior  to  further  fight. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  47  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  4 
work  hours  per  helicopter  to  accompUsh 
the  actions,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $3,000  per 
blade.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $152,280  to  replace 
one  blade  and  perform  one  inspection 
on  each  helicopter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
-of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034>ebruar\'26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

.Mr  transportation.  Aircraft,  .^viation 
safety.  Incorporation  bv  reference, 
Safety. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-  AlRWOFiTHiNFSS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  9S-10-04    Eurocopter  France: 

Amendment  39-10515.  Docket  No.  97- 
SW-49-AD. 

Applicability:  SA-365N1.  AS-365N2, 
and  SA-366G1  model  helicopters,  with 
tail  rotor  blade  (blade).  Part  Number 
365Al2-010-all  dash  numbers,  365A12- 
0020-00,  365A33-2131-all  dash 
numbers,  or  365 Al 2-0020-20,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  cracks  that  could  lead  to 
delamination  of  the  tail  rotor  blade  Kevlar 
tie-bar  (Kevlar  tie-bar),  loss  of  tail  rotor 
control,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following; 

(a)  Within  10  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  250  hours 
TIS,  inspect  each  Kevlar  tie-bar  for  a  crack  or 
delamination  in  accordance  with  paragraph 
B,  p>erational  Procedure,  of  Eurocopter  France 
Service  Bulletin  05.00.34,  Revision  3,  dated 
November  14.  1996 

(b)  If  any  delamination  or  cracking  is  found 
during  any  of  the  inspections  required  by 
paragraph  (a)  of  this  AD,  remove  the  blade 
and  replace  it  with  an  airworthy  blade  before 
further  flight 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
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an  t  AA  Principal  Mainlendui,e  Inspeclor . 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  bom  the  Rotorcraft  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  The  inspections  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
Eurocopter  France  Service  Bulletin  05.00.34. 
Revision  3.  dated  November  14.  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U  S.C.  552(a)  and  1  CPU 
part  51  Copies  may  be  obtained  from 
American  Eurocopter  Corporation.  2701 
Forum  Drive.  Grand  Prairie,  Texas  75053- 
4005,  telephone  (972)  541-3460.  fax  (972) 
641-3527.  Copies  may  bo  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel. 
Southwest  Region.  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth.  Texas,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NW  .  suite  700.  Washington.  DC 

(f)  This  amendment  becomes  effective  on 
|une  11.  1998. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Cenerale  De  L'Aviation  Civile 
(France)  AD  92-185-033(B)R4  dated 
December  4.  1996. 

Issued  in  Fort  Worth.  Texas,  on  April  30. 
1998. 

Eric  Bries. 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  98-12114  Filed  5-6-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

(Docket  No.  29214.  AmdL  No.  1866] 

RIN212O-AA05 

Standard  Instrument  Approach 

r-  i  .>(iv.'"s   M  scellaneous 
AmentlmwiUi 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 


new  obstacles,  or  changes  in  air  Iralfic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washmgton,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

Bv  SubscripUon — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  FUght  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  y7  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
use.  552(a),  1  CFR  part  51 .  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  and 
8260-4.  and  8260-5.  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 


The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  thtMr  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dales  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  FUght  Data  Onter  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
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reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  EXH  on  May  1,  1998. 
Tom  E.  Stuckey. 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  .Aviation  Reiiulations  (14  CFR 
part  97J  is  amended  by  establishing. 
amending,  suspending,  or  revoking 
Standard  Instrument  .Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

Part  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follov\s 

Authority:  49  U.S.C.  106(ji),  40103,  40113, 
40120,  44701,  and  14  CFR  11  49(b)(2), 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35     [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VORDMi: 
orTACAN:  §97  25  LOG,  LOC/DME, 
LDA.  LD.VDMA.  SDF,  SDF'DME, 
§97,27  NDB,  NDB-DME.  ^9-  29  ILS. 
ILS/DME,  IS.MLS,  .MLS,  MLS/D.ME, 
MLS/RNAV;  §97  31  R.AD.AR  SIAPs; 
§97,33  RNAV  SIAPs:  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 
•  *   *  Effective  June  IH.  1998 
Anchorage.  AK.  .Anchorage  Intl. 

R.\DAR-1,  Amdt  9A.  CANCELLED 
McGrath.  AK.  McGrath,  GPS  RVVY  16, 

Orig 
.AlbertviUe.  AL.  The  AlbertviUe  Muni- 
Thomas  J  Brumlik  Fid,  GPS  RVVY  5. 

Orig 
Greenville,  AL,  Greenville  Muni,  GPS 

RWY  14.  Orig 
Greenville.  .\L,  Greenville  Mum,  GPS 

RWY  32,  Orig 
McCall,  ID,  McCall,  GPS  RWY  34,  Ong 
McCall.  ID,  McCall,  NDB  RWY  34.  Orig 
McCall.  ID.  McCall,  NDB  OR  GPS- A, 

Orig,  CANCELLED 
Osceola,  lA,  Osceola  Muni,  GPS  RVVY 

18,  Ong 
Osceola.  LA,  Osceola  Muni,  GPS  RWY 

36,  Orig 
Vinton.  lA,  Vinton  Veterans  Meml  Arpk, 

NDB  RWY  27,  Amdt  4 
Vinton.  lA,  Vinton  Veterans  Meml  Arpk, 

GPS  RVVY  9  Orig 


Vinton.  \A.  \'inton  Veterans  Meml  Arpk. 

GPS  RWY  2-,  Ong 
Atchison,  KS.  Amelia  Earhart.  VOR/ 

DME  OR  GPS-A,  Amdt  3, 

CANCELLED 
Atchison.  KS.  Amelia  Earhart,  VOR/ 

DME  RNAV  OR  GPS  RWY  16,  Amdt 

4 
Atchison.  KS,  Amelia  Earhart,  VORJ 

DME  RWY  16.  Orig 
Hagerstown.  MD  Washington  County 

Regional,  ILS  RWY  27.  Amdt  8 
Newberrv,  Ml.  Luce  County.  VOR  OR 

GPS  RVVY  11,  Amdt  11 
Newbern, .  MI,  Luce  County,  VOR  OR 

GPS  RVVY  29.  Amdt  11 
Minneapolis,  MN.  Minneapolis-St.  Paul 

Intl/VVold  Chamberlain,  ILS  PRM 

RVVY  12L,  (Simultaneous  Close 

Parallel),  Amdt  2 
Minneapolis,  MN,  Mirmeapolis-St.  Paul 

Intl/Wold  Chamberlain,  ILS  PRM 

RWY  12R,  (Simultaneous  Close 

Parallel).  Amdt  2 
Minneapolis  MN,  Minneapolis-St,  Paul 

Intl/Wold  Chamberlain.  ILS  PR.M 

RWY  SOL,  (Simultaneous  Close 

Parallel),  Amdt  3 
Minneapolis.  MN,  Minneapolis-Sf.  Paul 

Inti'Woid  Chamberlain,  ILS  PRM 

RVVY  30R,  (Simultaneous  Close 

Parallel),  Amdt  3 
Perrvville,  MO.  Perrvville  Muni,  VOR/ 

DME  RNAV  OR  GPS  RVVY  20,  Amdt 

3 
Burwell,  NE.  Cram  Field,  NDB  RWY  15, 

Ong 
Burvkell,  NE,  Cram  Field,  NDB  OR  GPS 

RVVY  15,  Amdt  4.  CANCELLED 
Burwell,  NE,  Cram  Field,  GPS  RWY  33, 

Ong 
Batavia,  NY,  (Tcnesee  County,  VOR/ 

DME  OR  GPS-A.  Amdt  5 
Batavia,  NY,  Genesee  County,  ILS  RWY 

28,  Amdt  4 
Fulton.  NY.  Oswego  County,  GPS  RWY 

24.  Orig 
Palmvra,  NY,  Palmyra  Airpark,  VOR  OR 

GPS-A,  Amdt  1 
"Philadelphia,  PA,  Northeast 

Philadelphia,  GPS  RVVY  15,  Orig 
Philadelphia,  PA,  Northeast 

Philadelphia.  GPS  RVVY  33.  Orig 
Pittsburgh,  PA  Pittsburgh  hitl,  ILS  RWY 

lOL,  .\mdt  23 
Providence.  RI,  Theodore  Francis  Green 

State.  ILS  RWY  5,  Amdt  16 
Providence.  RI.  Theodore  Francis  Green 

State,  ILS  RVVY  23,  Amdt  4 
Fort  Worth.  TX,  Fort  Worth  Meacham 

Intl.  NDB  OR  GPS  RVVY  34R,  Amdt  6, 

CANCELLED 
Fort  Worth.  T.X.  Fort  Worth  Meacham 

Intl,  GPS  RVVY  34R.  One 
Fort  Atkinson,  Wl,  Fort  Atkinson,  GPS 

RWY  3,  Orig 
RavensvNOod,  VVV,  Jackson  County,  GPS 

RVVY  4.  Orig 
Ravenswood,  WV,  Jackson  County,  GPS 

RVVY  22,  Orig 


*   •   *  Effective  AUGUST  13,  1998 
Helena/West  H«?lena,  AR,  Thompson- 
Robbins,  NDB  RWY  17,  Amdt  5 

(FR  E>oc  98-12135  Filed  5-6-98:  8:45  am) 
BtUJNQ  CODE  4»10-1)-M 

DEPARTMENT  Qf  tranSPOB"  A^lON 

Federal  Avation  Admtmstration 

14  CFR  Part  97 

[Docket  No   29215,  Amdi,  No   T867] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures.  Miscellaneous 
Amendments 

agency;  Federal  Aviation 
Administration  (FAA),  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tlie  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
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by  ilia  ^upuniiiuildeii!  ut  Uix^iiiiiullts, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  I  Best,  Flight  Prot:edures 
Standards  Branch  (AFS— 120),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-«277 

SUPPLEME^f^ARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  arm  the  National  Flight  Data 
Center  (FDC — /Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  numbers  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (24  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 


"signiticant  rt'j^ulator\-  action"'  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

I   is!   h!   Siit.i.'i  !•.,[',    ;4  (    t-  K    P.iii   H"- 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  May  1, 1998. 
Tom  E.  Stuckey, 
Acting  Director,  Flight  Standards  Service. 

Xiliiption  (if  !hc  Amfnchnpnt 

J  \v..i^ui  u  1  iiKi  >  .   u  u  i  ^  uaiii  iO  1x16 

authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97     STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  ine  aumonty  ciiauon  tor  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120. 
44701.  49  U.S.C.  106(gJ;  and  14  CFR 
11, 49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

5§9T?3   97  26   9^:^   9"  29   9' 3'    97  33 
9  7  35     [Arrvended; 

By  amending:  §97.23  VOR.  VOR/DME. 
VOR  or  TACAN.  and  VOR/DME  or  TACAN; 
897.25  LOG  LOC/DME.  LDA.  LDA/DME, 
SDF/DN4E:  §97  27  NDB.  NDB/DME;  §  97,29 
ILS  ILS/DME,  ISMLS.  MLS.  MLS/DME,  MLS/ 
RNAV;  §97.31  RADAR  SIAPs:  §97  33  RNAV 
SIAPs;  and  §  97.35  COPTER  SL\Ps,  identified 
as  follows: 

*   *  *  Effective  Upon  Publication 


FDC  Date 


04/17/98 
04/20/98 
04/21/98 
04/22/98 
04/23/98 


State 


PA 

LA 
VA 
TN 
AR 


City 


Coatftsvt- 
He 

New  Or- 
leans, 
Abingdon 

Nashville 

West 
Mam- 
phis. 


Airport 


Chester  County  GO  Cartson  ... 
New  Orleans  Intl  (Moisant  Field) 

Virginia  Highlands  

Nashville  Intl  , 

West  Memphis  Muni 


FDC 
Number 


FDC  8/ 

2299 
FDC  8/ 

2332 
FDC  8/ 

2361 
FDC  8/ 

2382 
FDC  8/ 

2426 


SIAP 


LS  RWY  29  AMDT  6A 
ILSRWY  1.  AMDT  16A 
VOR/DME  OR  GPS-B  AMDT  ,5 
LS  RWY  2C  ORIG-A 
GPS  RWY  17.  GRIG 
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FDC  Date      State 


.ir> 


Airport 


04/23/93 
',34  23/'98 

;4  '2i'98 

:~  ■23.'98 

r>i  •23-98 

:A-7sm 

:a  '23-'98 

04  23-98 

:v4,-24'9e 

0'^-24'S8 
04/27/98 

jM  2a-9e 
34  ^s.-se 


AR 

IN 

MD 

NC 

NH 

NJ 

\. 

NJ 

Nj 

VA 

WV 

NH 
NY 
FL 
TN 
DH 


West 
Mem- 
phis 

North 
Vernon 

Salisbury 

Co 'core 

Te'ert>oro 

'e!e''tx:>'c 

^eterDCTo 

^e!ertx>rc 

F'aokiiin 

Charles- 
ton 

New  Or 
teans 

LeC>ar>on 

New  vor* 

Jackson- 
ville, 
jacxson 

White- 
fieid. 


West  Memphis  Muni 

Nort»^  ve'^on 

Ocean  Cit>  vViComicc  Regional  .... 

Cnanotie  DO'jgias  Intl  

Cor>cc>r3  Mij.ai   , 

Tetertxxo  

Tetertxxc  

"^etertx>rc  

Tetertxxo  

FranKlin  Mjof-jonr  Ek-.-env  Rose 

Yeager  

New  Orleans  'nt:  iMoisani  Field)  . 
LeDar>on  Mun: 

John  P    Kenned)  ind  „... 

JacKsonviMe  -nt)  

McKeiiar-Sipes  Regional  

Mount  Aasninqtor  Regional     


FDC 
Number 

SIAP 

FDC  8/ 

NDB  RWY  17,  AMDT  10 

2427 

FDC  h 

GPS  RWY  23.  ORIG 

2A2\ 

FOGS/ 

ILS  RWY  32,  AMDT  5A 

2416 

FDC  a/ 

ILS  RWY  36R  (CAT  l.ll  AND  III).  AMDT  8 

2397 

FDC  8/ 

ILS  RWY  35   AMDT  1 

FDC  & 

iuSRAY  6.  AMDT  28 

2399 

FDC  8/ 

COPTER  ILS  RWY  6.  ORIG 

2400 

FDC  a 

NDB  OR  GPS  RWY  6,  AMDT  17A 

240' 

FDC  a 

VOR/DME  OR  GPS-B,  AMDT  2 

2402 

FDC  8/ 

VOa'DME  OR  GPS  RWY  27.  AMDT  9 

2442 

FDC  8/ 

ILS  RWY  5,  AMDT  4 

2415 

FDC  8/ 

LOC  RWY  19,  ORIG 

2468 

FDC  8/ 

ILS  RWY  t8  AMDT  4 

2463 

FDC  a 

ILSRAi  i-..AMDT9A 

2536 

FDC  8/ 

ILS  RWY  25  ORIG-A 

2567 

FDC  8/ 

LOC  BC  RWY  20  AMDT  5A 

2568 

FDC  8/ 

LOC  RWY  10.  AMDT  4 

2430 

'FR  Doc  9»-12134  Filed  S-6-98.  8.45  am, 

BiLLIMG  COO€  <91C^1»-*I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  529 

Certain  Other  Dosage  Form  New 
Animal  Drugs;  Competitive  Exclusion 
Culture 

AGENCY:  F'lod  ar;ti  Drut  Adnunistratiori 
HHS 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 

.Administration  (FD.M  is  amending  the 
,1'iimdl  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  BioScieni  e 
Division  of  Milk  Specialties  Co  The 
S.\V)\  provides  for  use  of  a  competitive 
exclusion  culture  (lyophiUzed  bacterial 
cultures)  for  earlv  establishment  of 
intestinal  microflora  in  chickens  to 
reduce  Salmonella  colonization, 

EFFECTIVE  DATE:  Mav  7.  1998 


FOR  FURTHER  INFORMATION  CONTACT: 
Naba  K  Das.  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  208.5,5    301-594-1659. 
SUPPLEMENTARY  INFORMATION: 
BioScience  Division  of  Mut.  Specialties 
Co..  Illinois  and  Water  Sts.,  P.O.  Box 
278,  Dundee,  IL  601 18,  is  sponsor  of 
NADA  141-101  that  provides  for  the  use 
of  PreemptT^*^  a  competitive  exclusion 
culture  llvophihzed  bacterial  cultures), 
for  the  earlv  establishment  of  intestinal 
microflora  in  chickens  t^-  reduce 
Salmonella  colonization  The  N.ADA  is 
approved  as  of  March  13,  1998.  and  the 
regulations  are  amended  by  adding  21 
CFR  529  469  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition.  Bio.Science  Division  of 
Milk  Specialties  Co.  has  not  been 
previouslv  listed  in  the  animal  drug 
regulations  as  sponsor  of  an  approved 
application.  At  this  time,  21  CFR 
510  600(c)fl)  and  (cK2]  are  amended  to 
aiid  entries  for  the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514  ll(eK2){ii).  a  summary  of 
safetv  and  effectiveness  data  and 


information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Farklawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(i)).  this 
approval  for  food-producing  animals 
qualifies  for  5  years  of  marketing 
exclusivity  beginning  March  13, 1998, 
because  no  active  ingredient  (including 
any  salt  or  ester  of  the  active  ingredient) 
has  been  approved  in  any  other 
application. 

The  agency  has  determined  under  21 
CFR  25.33(c)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  unpact  statement 
is  required. 

I  ist  of  Subtw  t"- 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  LabeUng. 


r.  I 


R. 


63.  N      H«    Thursday,  Mav 
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Ruin  anci 


'ax: 


Reporting  and  recordVeeping 
requirements. 

21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  529  are  amended  as 
follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  lor  zi  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
353.  360b.  371.  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  an  entry  for 
"BioScience  Division  of  Milk 
Specialties  Co.  "and  in  paragraph  (c)(2) 


by  numerically  adding  an  entry  for 
"032761"  to  read  as  follows: 

§510  600     Names,  addrssses,  and  drug 

labeler  codes  of  sponsors  ol  approved 

applications 

•         •  "         •         • 

(c)*  •   • 
(!)•*• 


Firm  name  and  address 

Drug  labeler  code 

•                                                                        •                                                                        •                                                                        • 

BtoScience  Dtvtsion  of  MHk  Specialties  Co.,  lilirxxs  and  Water  Sts..  P.O.  Box 

278  DurKlee,  IL60118 
•                                   •                                  •                                  • 

•  •                                   . 

032761 

•  •                                  • 

(2) 


Drug  labeier  code 

Firm  name  arxJ  address 

*                                                                       •                                                                       • 

032761 
•                                    •                                    • 

•                                    ■                                     •                                    • 

BtoSoence  Division  of  Milk  SpeoaJttes  Ck}..  Illirx>is  and  Water  Sts.,  P.O.  Rok 
278.  Dundee.  IL  60118. 

•                                                                        •                                                                        •                                                                        • 

pah;   s-^4     ■;  fRMlN  other  dosage 
f-'ORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  529.469  is  added  to  read  as 
folio  vs: 

§52'^  Afjy       ,  mtH*!  "vM  r> (elusion  culture. 

(a)  Sptfcificattoiis.  fciach  packet  of 
lyophilized  culture  contains  either 
2,000  or  5,000  doses  in  h-ozen  pellets  to 
be  reconstituted  for  use. 

(1)  For  2.000-dose  packet,  add 
contents  of  one  2.000-dose  packet  of 
reconstitution  powder  to  490  milliliters 
of  dt  ionized  water.  Mix.  Add  contents 
of  one  2.000-dose  packet  of  lyophiHzed 
culture.  Mix  thoroughly. 

(2)  For  5.000-dose  packet,  add 
cont  }nts  of  one  5.000-dose  packet  of 
reco  istitution  powder  to  1.250 
milliliters  of  deionized  water.  Mix.  Add 
contents  of  one  5.000-dose  packet  of 
lyophilized  culture.  Mix  thoroughly. 
Allow  to  stand  for  45  minutes  before 
use.  Use  within  5  hours  of 
reconstitution. 

(b'  Sponsor.  See  No.  032761  in 
§  510.600(c)  of  this  chapter. 


(c)  (Reserved] 

(d)  Conditions  of  use.  Chickens — (1) 
Amount.  Apply  25  milliliters  of 
reconstituted  culture  as  a  topical  spray 
on  each  tray  of  100  chicks  (0.25 
milliliter  per  chick). 

(2)  Indications  for  use.  For  early 
establishment  of  intestinal  microflora  in 
chickens  to  reduce  Salmonella 
colonization. 

(3)  Limitations.  Administer  as  soon  as 
possible  after  hatch,  preferably  at  less 
than  1  day  of  age.  Expose  chicks  to  light 
for  at  least  5  minutes  after  spray 
treatment  to  encourage  preening  for  oral 
uptake  of  the  organisms.  Provide  access 
to  feed  and  water  as  soon  as  possible 
after  treatment.  Do  not  administer 
antibiotics  to  treated  chickens. 

Dated:  Ap-^-'  '^    1Q98. 
Stepfaen  F.  SunUiMt 

Director.  Center  for  Veterinary  Medicine. 
(PR  Doc  98-12056  Filed  5-6-98;  8:45  am] 
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DEPARTMENT  Of  TRANSPORTATION 
Coast  Guard 

33  CFR  Raft  165 

(CGD0l-08-^l5] 
R»N  2115-AA97 

Safety  Zone;  Greenwood  Lake 
Powertxiat  Class»c,  Greenwood  Lake, 
New  Jersey 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

SUIMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
a  powerboat  race  located  on  Greenwood 
Lake,  New  Jersey.  This  safety  zone  is  in 
effect  from  10  a.m.  until  7  p.m.  on 
Saturday.  May  16,  and  Sunday,  May  17, 
1998.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  the  southern  end  of 
Hrpenwood  Lake,  New  Jersey. 
DATES:  This  temporary  final  rule  is 
effective  from  10  a.m.  until  7  p.m.  on 
Saturday,  May  16.  and  Sunday.  May  17. 
1998. 
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ADDRESSES:  Comments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGD01-98-bl5),  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive, 
Staten  Island.  New  York  10305.  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m.. 
Monday  through  Fridav,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Crrade)  ,*\lrna 
Kenneally,  Watervsays  Oversight 
Branch,  Coast  Guard  Activities  New 
York  (71R]  354-4195 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

Purusant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  this 
application  was  received,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  close  a 
portion  of  the  waterway  and  protect  the 
maritime  public  from  the  hazards 
associated  with  high  speed  power  boats 
racing  in  confined  waters. 

Backgpfjund  and  Purpose 

The  Greenwood  Lake  Powerboat 
.Association  and  the  West  Milford 
Chamber  of  Commerce  submitted  an 
Application  For  Approval  of  Marine 
Event  to  hold  a  powerboat  race  on  the 
waters  of  Greenwood  Lake.  This  safety 
zone  encompasses  all  waters  of 
Greenwood  Lake,  New  Jersey,  south  of 
41''09'  N.  and  north  of  41°08'  N  (NAD 
1983).  The  northern  boundary  will  be 
marked  by  6  temporary  buoys.  The 
southern  boundary  will  be  marked  by 
four  temporary  buoys.  The  shoreline 
comprises  the  eastern  and  western 
boundaries.  The  safety  boundaries.  The 
safety  zone  is  in  effect  from  10  a.m. 
until  7  p.m.  on  Saturday,  May  16,  and 
Sunday,  May  17,  1998.  This  safety  zone 
prohibits  all  vessels  not  participating  in 
the  event  from  transiting  this  portion  of 
Greenwood  Lake  and  is  needed  to 


protect  boaters  from  the  hazards 
associated  v^ith  high  speed  powerboats 
racing  in  confined  waters.  Participating 
vessels  include  race  participants  and 
race  committee  craft  .Ml  other  vessels, 
swimmers,  and  personal  watercraft  of 
any  nature  are  prohibited  from  entering 
or  moving  within  the  safety  zone. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  pohcies  and  procedures  of 
DOT  is  unnecessary.  This  safety  zone 
will  restrict  vessel  traffic  in  the  south 
end  of  Greenwood  Lake,  New  Jersey  on 
Saturday,  May  16,  and  Sunday,  May  17, 
1998.  from  10  am   until  7  p.m.,  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port.  New  York.  Although 
this  regulation  prevents  traffic  from 
transiting  this  area,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  limited  duration  of 
the  race,  the  event  is  taking  place  of  an 
inland  lake  which  has  no  commercial 
traffic,  it  is  an  annual  event  with  local 
support,  and  notifications  will  be  made 
to  the  local  maritime  community  via 
facsimile.  Vessels,  swimmers,  and 
personal  watercraft  of  any  nature  not 
participating,m  this  event,  will  be 
unable  to  transit  through,  or  around,  the 
safetv  zone  during  this  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  indef)endently  owmed  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 


small  entity  and  that  this  rule  will  have 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  explaining  why  you  think  it 
qualifies  and  in  what  way  and  to  what 
degree  this  rule  will  economically  effect 
it. 

(,i)!le<  tior  I  if  !  nlLsrrnd:  ii)n 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Envirnnmcnt 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  Figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES 

List  of  Subjects  in  33  CFR  part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 

Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  leS^fAMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5: 
49  CFR  1.46. 

2.  Add  temporary  165.T01-015  to 
read  as  follows: 


§i65"roi-oi5    SafMyZom:! 

Lake  Powerboat  Cianic,  QraMMOOd  Lata, 

NJ. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  Greenwood 
Lake,  NJ,  south  of  41''09'N.  and  north  of 
41''08'N  (NAD  1983).  The  shoreline 
comprises  the  eastern  and  western 
boundaries. 

(b)  Effective  period.  This  section  is 
effective  from  10  a.m.  until  7  p.m.  on 
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i>dturday,  May  lb,  and  iunday.  May  i/. 
1998. 
(c)  Regulations. 

(1)  The  general  regnlatioas  contained 
in  33  CFR  165.23  apply  to  this  safety 
zone. 

(2)  Vessels  not  participating  in  this 
event,  swimmers,  and  personal 
watercraft  of  any  nature  are  prohibited 
from  entering  or  moving  within  the 
satety  zone. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  April  20,  1998. 
iLC  Vlaun. 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 
(FR  Doc  9»-12139  Filod  5-6-98;  8:45  ami 
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POSTA.   SERVICE 

39  CfR  Part  241 

Expansion,  Retocatlon,  Construction 
of  New  Post  Offices 

AGENCY:  Postal  Service. 
achon:  Interim  rule. 

SUMMARY:  This  interim  rule  establishes 
procedures  by  which  the  Postal  Service 
notifies  local  citizens  and  public 
officials  of  facility  projects,  and  solicits 
and  considers  the  community's  input 
before  making  a  final  decision  to  expand 
an  existing  facility,  relocate  to  a  new 
building,  or  start  new  construction.  The 
purpose  of  the  interim  rule  is  to  build 
into  the  facility  project  planning  process 
specific  opportunities  and  adequate 
time  for  the  community  to  be  a  partner 
in  the  decision -making  process  and  to 
have  its  views  considered. 
DATES:  Effective:  May  7.  1998. 
Comments  must  be  received  by  June  8, 
1998 

ADDRESSES:  Please  submit  written 
comments  to  Louis  Norris,  Manager. 
Real  Estate.  U.S.  Postal  Service. 
Facilities.  4301  Wilson  Boulevard.  Suite 
300,  Arlington.  VA  22203-1861. 
FOR  FURTHER  INFORMATION  CONTACT:  |ohn 
Sorenson.  U.S.  Postal  Service,  Facilities, 
4301  Wilson  Boulevard,  Suite  300, 
Arhngton,  VA  22203-1861;  phone  (703) 
526-2782. 

SUPPLEMENTARY  INFORMATtON:  This 
interim  rule  adds  a  new  §  241.4  to  39 


v^rK  part  241  to  require  that  both  local 
public  officials  and  local  citizens  be 
notified  and  invited  to  comment  at 
critical  stages  of  the  planning  to  enlarge 
or  relocate  a  postal  customer  service 
facility.  In  addition,  the  rule  requires 
postal  officials  to  take  into  account 
community  input,  including  alternative 
recommendations. 

Throughout  the  towns  and  villages  of 
America,  people  have  long  viewed  their 
post  office  as  much  more  than  a  place 
to  send  and  receive  mail.  A 
community's  post  office  is  a  vital  part  of 
its  infrastructure — a  place  to  greet  old 
friends,  make  new  ones,  and  exchange 
information.  With  more  than  35,000 
leased  and  owned  postal  facilities,  the 
Postal  Service  takes  seriously  its 
commitment  to  be  a  good  neighbor  and 
a  vital  part  of  every  community. 

Adding  new  facilities  and  upgrading 
or  replacing  existing  ones  is  a 
continuing  activity  that  is  influenced  by 
population  growth  and  shifts,  the 
increasing  automation  of  mail 
processing,  aging  and  deteriorating 
building  stock,  and  changing 
environmental  and  energy  conservation 
requirements.  In  order  to  fulfill  its  role 
as  a  member  of  virtually  every  U.S. 
community,  the  Postal  Service  believes 
that,  to  the  maximum  extent  possible,  it 
should  undertake  its  most  locally 
significant  projects-r-to  relocate  a  post 
office,  to  build  a  new  one.  or  to  expand 
an  existing  facility — in  partnership  with 
the  local  community. 

This  has  long  been  Postal  Service 
p>oUcy.  These  community  relations 
guidelines  are  being  published  to  help 
ensure  that  communities  and  local 
public  officials,  as  well  as  postal 
employees,  will  have  the  most  up-to- 
date  policy  and  procedures  for  projects 
that  involve  expansion,  relocation,  or 
new  construction  of  a  post  office,  and  to 
help  ensure  that  all  such  projects  are 
handled  in  accordance  with  the 
guidelines. 

The  rule  also  formalizes  the  Postal 
Service's  long-standing  policy  of 
complying  with  local  zoning  and  land 
use  ordinances  and  building  codes 
when  it  can  do  so  consistent  with 
prudent  business  practices  and  unique 
postal  requirements. 

This  interim  rule  reflects  existing 
policy  and  procedures  and.  in  any 
event,  imposes  no  burden  on  members 
of  the  public;  therefore,  it  is  effective 
immediately.  Although  exempted  by  39 
use.  410(a)  from  the  advance  notice 
requirements  of  the  Administrative 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  553).  the  Postal 
Service  invites  public  comment  af  the 
above  address  and  will  consider  any 


comments  received  before  issuing  a 
final  rule. 

Accordingly,  the  Postal  Service 
amends,  on  an  interim  basis,  39  CFR 
part  241,  as  follows: 

List  of  Subjects  in  39  CFR  Part  241 

Organization  and  functions 
(Govenunent  agencies) 

PART  241— [AMENDED] 

1    1  he  aulhunty  citation  for  39  CFR 
part  241  continues  to  read  as  follows: 

.\uthority:  39  U.S.C.  401. 

2.  Effective  May  7,  1998,  39  CFR  part 
241  is  amended  by  adding  §  241.4,  as 
follows: 

§2414     Expansion,  relocation,  and 
construction  o(  post  offices 

taj  .■\pplication  [\j  This  section 
applies  when  the  Postal  Service 
contemplates  any  one  of  the  following 
projects  that  provides  retail  services  to 
customers:  expansion,  relocation  to 
another  existing  building,  or  new 
construction,  except  when  the  project  is 
to  meet  an  emergency  requirement  or  is 
for  temporary  use. 

(2)  This  section  does  not  apply  when 
the  project  under  consideration  is 
limited  to  repair  and  alterations,  such 
as: 

(i)  Painting,  no  matter  how  extensive; 

(ii)  Repairs,  no  matter  how  extensive; 

(iii)  Replacement  or  upgrade  of 
structural  or  functional  elements  of  a 
postal  building  or  of  its  equipment,  no 
matter  how  extensive  the  work. 

(iv)  Paving,  striping,  or  other  repair  of 
parking  areas; 

(v)  Landscaping. 

(b)  Purpose  The  purpose  of  the 
procedures  required  by  this  section  is  to 
ensure  increased  opportunities  for 
members  of  the  communities  who  may 
be  affected  by  certain  Postal  Service 
facility  projects,  along  with  local 
officials,  to  convey  their  views 
concerning  the  contemplated  project 
and  have  them  considered  prior  to  any 
final  decision  to  expand,  relocate  to 
another  existing  building,  or  construct  a 
new  building. 

(c)  Expansion,  relocation,  new 
construction.  When  an  expansion, 
relocation,  or  new  construction  of  a 
retail  facility  (whether  leased  or  owned) 
is  planned,  postal  representatives 
responsible  for  the  project  will  take  the 
following  steps  in  accordance  with  the 
time  schedule  shown: 

(1)  Personally  visit  one  or  more  of  the 
highest  ranking  local  public  officials 
(generally,  individuals  holding  elective 
office)  at  least  45  days  before  any  pubUc 
advertising.  Ehiring  the  visit,  the  postal 
representatives  will: 
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111  Describe  the  project  fully,  explain 
the  process  by  which  the  Postal  Service 
will  solicit  and  consider  input  from  the 
affected  community,  and  solicit  a 
working  partnership  with  the 
community  officials  for  the  success  of 
the  project. 

(ii)  Emphasize  that  in  meeting  a  need 
for  increased  space,  the  first  priority  is 
to  expand  the  existing  facility,  the 
second  priority  is  to  find  an  existing 
building  in  the  same  area  as  the  current 
facility,  and  the  third  option  is  to  build 
on  a  new  site  that  will  be  either  owned 
or  leased. 

(iii)  Aslk  that  a  Postal  Service 
presentation  of  the  project  be  placed  on 
the  regular  agenda  of  a  public  meeting 
or  hearing.  If  no  such  meeting  is 
planned  within  the  next  60  days  or  the 
agenda  of  a  planned  meeting  cannot 
accommodate  the  project,  the  Postal 
Service  will  schedule  a  public  hearing 
concerning  the  project  and  will 
advertise  the  hearing  in  a  local  general 
circulation  newspaper 

(iv)  Give  the  local  officials  a  letter 
describing  the  intended  project. 

(2)  Notify  the  lessor  ofthe  affected 
facility  in  wnting 

(3)  Send  an  initial  appropriate  press 
release  to  local  news  media. 

(4)  Except  as  provided  herein,  attend 
or  conduct  one  or  more  public  hearings 
to  describe  the  project  to  the 
community,  invite  questions,  solicit 
written  comment,  and  describe  the 
process  by  which  community  input  will 
be  considered.  If  it  is  known  at  the  time 
that  the  existing  facility  is  not  able  to  be 
expanded  or  that  expansion  is 
impracticable,  that  fact  will  be  disclosed 
and  the  project  file  documented  as  to 
the  reasons  expansion  is  not  possible  or 
practical   Exception:  If  circumstances 
prevent  postal  representatives  from 
attending  or  conducting  a  public 
meeting  or  hearing  on  the  planned 
project  within  a  reasonable  time,  the 
Postal  Service  must  distribute  a 
notification  card  to  all  affected 
customers,  seeking  iheir  comment  or 
other  feedback  In  addition,  if  the 
decision  is  to  distnbute  notification 
cards,  the  project  file  must  document 
the  circumstances  that  prevented  postal 
representatives  from  conducting  or 
attending  a  public  hearing  or  meeting 
within  a  reasonable  tirne;  in  no  event 
shall  a  lack  of  public  interest  or 
objection  constitute  a  qualifying 
circumstance. 

(5)  Review  comments  and  notify  local 
officials  of  decision    After  the  date  of 
the  most  recent  public  meeting  or  the 
date  of  distribution  of  notification  cards, 
make  a  decision  (eg  .  relocation  to 
another  building,  new  construction,  or 
expansion  ofthe  existing  faciUty)  that 


takes  into  account  community  input  and 
is  consistent  with  prudent  business 
practices  and  postal  objectives,  and 
notify  local  officials  in  writing.  Take  no 
action  on  the  decision  for  at  least  15 
days  following  notification  of  local 
officials. 

(6)  Advertise  for  sites  and  existing 
buildings,  in  accordance  with  the 
decision. 

(d)  New  site  or  existing  buildings — 
historic  presen-ation.  (1)  It  is  the  policy 
of  the  Postal  Service,  by  virtue  of  Boeud 
of  Governors  Resolution  No.  82-7,  to 
comply  with  Section  106  ofthe  general 
provisions  ofthe  National  Historic 
Preservation  Act.  (16  U.S.C.  470  et  seq.). 
Executive  Order  13006.  and,  through  it, 
Executive  Order  12072.  Therefore,  when 
the  decision  is  to  relocate  to  another 
existing  building,  that  building  will  be 
selected  in  accordance  with  Section  106 
ofthe  National  Historic  Preservation  Act 
and  applicable  provisions  ofthe 
executive  orders  identified  above. 

(2)  When  the  decision  is  to  advertise 
for  sites  and  existing  buildings,  once 
such  sites  have  been  identified,  advise 
local  officials  of  all  contending  sites  and 
with  respect  to  ail  sites  not  selected, 
provide  an  explanation. 

(3)  Once  a  site  or  existing  building  has 
been  selected,  notify  local  officials  of 
the  selection  decision. 

(4)  Take  no  final  action  to  acquire  or 
lease  the  new  location  for  15  days. 

(e)  Planning,  zoning,  building  codes. 
It  is  the  policy  of  the  Postal  Service  to 
comply  with  local  planning  and  zoning 
requirements  and  building  codes  to  the 
maximum  extent  feasible  consistent 
with  postal  needs  and  objectives.  To 
promote  a  partnership  with  local 
officials  and  ensure  conformance  with 
local  building  codes,  plans  and 
drawings  will  be  sent  to  appropriate 
building  department  or  other  officials 
for  review  The  Postal  Service  will  give 
local  pubhc  officials  wTitten  notice  of 
any  timely,  written  objections  or 
recommendations  that  it  does  not  plan 
to  adopt  or  implement. 

(f)  Continuing  communication.  During 
construction,  whether  renovation  or 
new  construction,  the  postmaster  will 
keep  local  officials  and  the  community 
informed  via  letters  and  news  releases. 
The  postmaster  and  other  postal 
officials  will  plan,  conduct,  and  invite 
the  community  and  local  officials  to  any 
"grand  opening." 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc  98-1 2064  Filed  5-6-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA04i-^069   CR.  -6009-31 

Approval  anO  Promuigatior  o1  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Conditiona  Li'rited 
Approval  ot  the  Pennsylvania  VOC  ano 
NOx  RACT  Regulatior,  CoTect^of 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correcting 

amendment. 

SUMMARY:  This  document  corrects  an 
error  m  the  amendatory  instruction  in  a 
final  rule  pertaining  to  the  Pennsylvania 
VOC  and  NOx  RACT  Regulation. 
EFFECTIVE  DATE-  April  22,  1998 
FOR  FURTHER  INFORHIATtON  CONTACT: 
Cynthia  H.  Stahl,  (215)  566-2180  or  by 
e-mail  at 
stahl.cynthia@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 

pubhshed  a  document  on  March  23, 
1998  (63  FR  13789)  inadvertently 
adding  paragraph  (e)  to  §  52.2026  when 
that  paragraph  already  existed.  The 
intent  of  the  rule  was  to  amend  that 
section  by  adding  a  paragraph  (f).  This 
document  corrects  the  erroneous 
amendatory  language. 

Correc  tion 

In  the  final  rule  published  in  the 
Federal  Register  on  March  23,  1998  (63 
FR  13789).  on  page  13794  in  the  third 
column,  the  fourth  amendatory 
instruction  is  corrected  to  read — "4. 
Section  52.2026  is  amended  by  adding 
a  paragraph  (f)  to  read  as  follows:"  and 
the  new  text  is  designated  as  paragraph 
(f). 
Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
In  addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16.  1994). 

Because  this  corrective  rulemaking 
action  is  not  subject  to  notice-and- 
comment  requirements  under  the 
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Administrative  Frutedurw  Act  or  tuiy 
other  statute,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  use.  601  fftseq). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgatmg  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  for  the 
Pennsylvania  VOC  and  NOx  RACT 
Regulation  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Dated:  April  27.  1998 
Andrew  CarllK. 

Acting  Regional  Administrator.  Region  m. 
jFR  Doc.  98-11878  Filed  S-6-98;  8;45  ami 
9ILUNO  cooc  Mafr-tA-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  15« 
(OPPTS-002M   FRL -5785-21 

LaD«Jinq  RfK»«jirt»rnents  tor  Pesticides; 
Respirator  CofTiuiiarce  Policy 
Statement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Policy  statement. 

SUMMARY:  The  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH 
has  developed  changes  to  the 
regulations  at  42  CFR  part  84Khat  set 
forth  certification  standards  for  non- 
powered  air-purifying  particulate 
respirators  EPA  has  determined  that  all 
42  CFR  part  84  respirators  meet  or 
exceed  all  30  CFR  part  11  respirator 
(hereinafter  part  11  and  part  84 
respirators)  requirements,  and  that 
respirators  certified  under  part  84  will 
be  considered  the  equivalent  of  a 
respirator  certified  under  part  11.  EPA 
will  allow  pesticide  handlers  to  use 
either  part  1 1  or  part  84  respirators  to 
satisfy  non-powered,  air-purifying 
respirator  requirements  for  pesticide 
applications.  The  Agency  will  publish 
an  amendment  to  40  CFR  156.212  to 
reflect  the  NIOSH  changes  in  particulate 
respirator  designations  and  a  Pesticide 
Registration  (PR)  Notice  to  direct 
registrants  on  how  to  modify  product 
labels. 


EFFECTIVE  DATE:  This  document  is 
effective  Apnl  24,  1P9R 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvette  Hellyer.  Toxics  and  Pesticides 
Enforcement  Division  (2245A). 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Telephone:  202-564-4033.  E-mail: 
hellyer. yvBtte®epa. gov;  or.  Judy  Smith. 
Field  and  External  Affairs  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW  .  Washington.  DC  20460. 
Telephone:  703-305-5621.  E-mail: 
smith  judy€te pa.gov. 

I.  Background 

On  July  10,  1995.  NIOSH  modified  its 
existing  regulation.  30  CFR  part  1 1 ,  and 
changed  the  certification  standards  for 
non-powered,  air-purifying  particulate 
filters.  The  NIOSH  change  was  made  to 
update  and  upgrade  certification  tests 
developed  in  the  1930s  by  the  Bureau 
of  Mines.  The  new  regulation,  42  CFR 
part  84,  requires  that  respirators 
certified  under  42  CFR  part  84  undergo 
a  different  test  using  a  more  penetrating 
particle  size  than  in  the  past  and  takes 
into  account  the  presence  of  oil  in  the 
contaminant. 

The  NIOSH  certification  changes 
require  that  manufacture  and 
certification  of  part  1 1  respirators  cease 
on  July  10.  1998;  however,  distributors 
and  other  respiratory  protection  product 
sellers  can  continue  to  sell  their  existing 
supplies.  In  terms  of  additional  NIOSH 
certification  changes,  canister  type 
respirators  that  are  certified  for  use  with 
pesticides  will  not  be  made  after  July 
10,  1998.  Combination  respirators,  those 
certified  for  use  for  paints  and 
pesticides,  will  also  not  be  made  after 
July  10,  1998.  Certification  requirements 
for  all  other  respirator  types,  such  as 
powered  air-purifying  respirators 
(PAPR)  were  transferred  firom  30  CFR 
part  11  to  42  CFR  part  84  without 
change. 

To  minimize  the  impact  of  the 
manufacturing  transition  from  part  1 1  to 
part  84  respirators,  all  particulate 
respirator  manufacturers  now  sell  part 
84  respirators  and  are  now  phasing  out 
part  11  respirators.  Manufacturers 
cannot  precisely  estimate  when  the 
existing  supply  of  part  11  respirators 
will  be  exhausted,  but  a  general 
consensus  in  the  industry  estimates  this 
will  occur  in  3  years. 

n.  NIOSH  Certification  Changes  and 
EPA  Determination 

NIOSH  certifies  part  84  respirators 
using  a  more  rigorous  testing  method, 
and  EPA  has  determined  that  part  84 
respirators  provide  at  least  as  much 
protection  to  pesticide  handlers. 


applicators,  and  users  as  part  11 
respirators.  As  a  result,  a  pesticide  user 
may  substitute  a  part  84  non-powered, 
air-purifying  particulate  respirator  for  a 
part  11  respirator  even  though  the 
pesticide  product  label  requires  use  of  a 
part  11  respirator,  and  EPA  will  not 
initiate  an  enforcement  action  for 
misuse  of  the  product.  This  substitution 
will  only  be  allowed  until  the  pesticide 
product  label  change  from  part  1 1  to 
part  84  respirator  requirements  have 
been  completed.  Following  the  pesticide 
product  label  change  to  part  84 
respirators,  this  substitution  will  no 
longer  apply. 

Ill    Information  for  Rei;istrants 

EPA  plans  to  rt'i.juirf'  Ubf-l  changes  for 
pesticide  produtts  tjecause  uf  the 
NIOSH  CBrHfication  changes,  and  this 
will  impact  pesticide  registrants   EPA 
will  issue  a  Pesticide  Registration  (PR) 
Notice  that  will  call  for  registrants  to 
add  42  CFR  part  84  Language  to  the 
existing  respirator  language  (30  CFR 
part  11)  on  current  produit  labels  The 
Agency  also  intends  to  amend  40  (^FR 
156.212  to  incorporate  the  new  NIOSH 
designations  for  dusl/inist  filtering 
respirators  and  organic  vapor-removing 
cartridge  respirators.  The  revised  rule 
will  affect  the  pesticide  protluci  labels 
with  part  11  respirator  requirements, 
i.e.,  those  requirin>j  either  a  Mine  .Safety 
and  Health  Administration  (,V1SH.\| 
NIOSH-approved  dust  filtering 
respirator  (known  as  a  TC-21C)  or  a 
MSHA/NIOSH-approved  organic  vapor 
removing  cartridge  respirator  with  a 
prefilter  approved  for  pesticides 
(MSHA/NnOSH  approval  niunber  prefix 
TC-23C),  and  will  require  the  addition 
of  42  CFR  part  84  language  to  the 
product  label. 

W    Information  for  Pesticide 
Apfxiicators 

Given  that  both  part  1 1  or  part  84 
respirators  meet  respiratory  protection 
requirements  for  pesticide  products,  the 
Agency  is  confident  that  allowing 
pesticide  handlers  to  use  part  84 
respirators  will  assure  applicators  of  an 
adequate  supply  of  acceptable 
respirators 

V.  Compliance  and  Enforcement 

The  l-efieral  lnsecUc;ide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  section 
12(a)(2)(G)  states  that  it  is  unlawful  "to 
use  any  registered  pesticide  in  a  manner 
inconsistent  with  its  labeling  "  EPA  has 
determined  that  both  part  11  or  part  84 
respirators  will  provide  adequate 
protection  for  users.  Therefore,  EPA 
considers  the  part  84  respirator  to  be  the 
equivalent  of  part  11  respirators  for  the 
purpose  of  complying  with  the  lat>el  of 
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pesticide  products  for  application- 
related  activities.  EPA  will  not  consider 
the  substitution  of  a  part  84  for  a  part 
11  respirator  a  misuse  Furthermore. 
EPA  requires  pesticide  handlers, 
applicators,  and  users  to  comply  with 
all  the  requirements  of  40  CFR  1 70.240 
regardless  of  whether  the  respirator  is 
pa.n  11  or  part  84. 

VI.  Conclusion 

EPA  recognizes  that  part  84 
respirators  offer  applicators  equivalent 
levels  of  respirator)'  protection,  and  the 
supply  of  part  11  respirators  will  be 
exhausted  in  the  next  1  to  3  years  EP.A 
also  recognizes  that  pesticide  handlers 
must  have  an  adequate  supply  of 
respirators  that  provide  adequate 
respiratorv'  protection  during 
application   Effective  immediately.  EP.^ 
will  not  find  misuse  violations  against 
applicators  who  use  either  part  11  or 
pari  84  respirators  to  satisfy  existing 
product  labels  that  require  part  11 
respirators. 

VII.  Regulatory  .\ssessment 
Requirements 

This  action  does  not  impose  any 
requirements.  As  such,  this  action  does 
not  require  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Exec:utive  Order  12866,  entitled 
Regulator^'  Planning  and  Review  (58  FR 
51735,  October  4,  1993),  the  Paper-;\'ork 
Reduction  Act  (PRA),  44  U.S.C  3501  et 
seq  .  or  Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885,  April  23,  1997)^  For 
the  same  reason,  it  does  not  require  any 
action  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRAj 
(Pub  L.  104-4).  Executive  Order  12875. 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  P'R 
58093,  October  28,  1993),  or  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  Februarv'  16, 
1994)   In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

VITI  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  as  that 
term  is  defined  in  5  U.S.C.  804(3). 


List  of  Subjects  in  Part  156 

Environmental  protection.  L>abeling. 
Occupational  safety  and  health. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements 

Dated,  April  24.  1996, 
Jesse  Baskerville. 

Director,  Toxics  and  Pesticides  Enforcement 
Division.  Office  of  Regulatory  Enforcement 
and  Policy  Assurance. 

!FR  Doc  9&-12151  Filed  5-6-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-600»-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Notice  of  deletion  oi  the 

Pomona  Oaks  Residential  Wells  site  and 

the  Vineland  State  School  site  from  the 

National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  11  announces  the 
deletion  of  the  Pomona  Oaks  Wei! 
Contamination  Site  in  Pomona.  New 
)ersey  and  the  Vineland  State  School 
Site  in  Vineland.  New  Jersey  from  the 
National  Priorities  List  (NPL) 

The  NPL  is  Appendix  B  of  40  CFR 
part  300  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  EPA 
and  the  State  of  New  lersey  have 
detennined  that  the  sites  pose  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  no  remedial 
measures  pursuant  to  CERCLA  are 
appropriate 

EFFECTIVE  DATE:  .Mav  "    1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Westgate,  Remedial  Project 
Manager.  L'.S  Environmental  Protection 
.Agency,  Region  II.  290  Broadway,  19th 
floor.  New  York,  N.Y.  10007-1866,  (212) 
637-4422. 

ADDRESSES:  Comprehensive  information 
about  the  Pomona  Oaks  Site  is  available 
for  viewing  at  the  Administrative 
Record  Repository  located  at  Galloway 
Township  Municipal  Building,  300  East 
Jimmie  Leeds  Road,  .^bsecon,  New 
Jersey  08201.  Attn:  Mr.  Andrew  Katz, 
Township  Manager. 


Comprehensive  information  about  the 
Vineland  State  School  (Developmental 
Center)  Site  is  available  for  viewing  at 
the  Administrative  Record  Repository 
located  at  Vineland  Qty  Library,  1058 
East  Landis  Ave  .  Vineland,  New  Jersey 
08360,  Attn;  Mr.  Anthony  Agnesino, 
Reference  Director. 

SUPPLEMENTARY  INFORMATION;  The  sites 
to  be  deleted  from  the  NFL  are;  Pomona 
Oaks  Well  Contamination,  Pomona, 
New  Jersey  and  the  Vineland  State 
School  (Developmental  Center), 
Vineland,  New  Jersey. 

A  Notice  of  Intent  to  Delete  was 
published  on  July  15,  1996  (61  FR 
36858)  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
August  14,  1996.  There  were  no 
comments  received  for  the  Vineland 
State  School  Site;  therefore,  no 
responsiveness  summary  was  prepared 
EPA  received  two  letters  from  residents 
of  the  Pomona  Oaks  subdivision.  Both 
of  the  residents  asked  that  EPA 
reconsider  the  deletion  of  the  Pomona 
Oaks  Site  based  on  their  behef  that  the 
source  of  the  groundwater 
contamination  has  not  been  cleaned  up 
and  the  once  suspected  underground 
gas  tanks  are  still  in  the  ground.  They 
also  inqtiiied  about  additional  testing  of 
groundwater.  EPA  never  positively 
identified  the  source  of  the  groundwater 
contamination  when  the  problems  were 
discovered  m  1982.  Comprehensive 
sampling  conducted  as  part  of  the 
Remedial  Investigation  in  1988  and 
afterwards  demonstrated  that  the 
contamination  was  due  to  a  singular 
event  and  had  dispersed  over  time 
through  natural  attenuation  and/or 
biodegradation.  EPA  concluded  there 
was  no  ongoing  source  of  contamination 
in  the  subdivision  based  on  sampling 
conducted  in  1990  and  1992. 

The  commentors  expressed  concerns 
about  the  health  effects  from  the 
exposure  to  chemicals  in  their  drinking 
water.  EPA,  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  as  well  as  the  state  and  local 
health  departments  were  involved  in 
assessing  the  health  effects  due  to 
exposure  to  benzene  in  1982.  No  acute 
effects  were  noted  during  the  1982  to 
1985  period  and  no  long-term  health 
effects  have  been  reported. 

Finally,  the  residents  asked  that  the 
site  remain  under  investigation.  Long- 
term  groundwater  monitoring  was 
included  as  part  of  the  No  Action 
Record  of  Decision. 

EPA  provided  detailed  responses  to 
these  comments  in  a  Responsiveness 
Summary,  which  is  contained  in  the 
Deletion  Docket.  The  Responsiveness 
Summary  and  entries  in  the  Deletion 
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Uocxct  iiia>  U;  ruvjuui.d  a:  tiic  Li'A 
Region  11  office  at  290  Broadway,  New 
York,  NY.  or  at  the  information 
repositories  listed  above. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  (iazardous  Substance 
Response  Trust  Fund  financed  remedial 
actions.  Section  300.425(e)(3)  of  the 
NCP  states  that  Fund- financed  actions 
may  be  taken  at  sites  in  the  unlikely 
event  that  conditions  at  the  site  warrant 
such  action.  Deletion  of  a  site  from  the 
NPL  does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subfects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control,  and  Water  supply. 

Dated:  April  20.  1998. 
)e«nn«  Fox, 
Regional  Administrator,  Region  D. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 
as  follows: 


PAPT  3: 


AM; 


3  ED) 


1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2):  42  U  S  C. 
9601-9657;  E.O.  12777.  56  PR  54757.  3  CFR 
1991  Comp..  p  351;  E.O.  12580;  52  FR  02923 
3  CFR,  1987  Comp.,  p  193 


liitjif  1  tu  Appendix  tl  lAnienaeaj 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  sites 
Pomona  Oaks  Residential  Wells, 
Calloway  Township,  New  Jersey  and 
Vineland  State  School,  Vineland,  New 
Jersey. 

|FR  Doc  98-11879  Filed  S-6-98;  8:45  am) 
■ILUNQ  cooc  ia<o  »o  P 


FEDERAL  COMMl 
COMMISSI  , IN 


N I C  A  " 


ONS 


47  CFR  Pjr:  &8 

(CC  Docket  No   96-28.  FCC  97-2701 

Connectio'-  -)'  Ck.s'crt'er-P'-ovideiJ 
Terminal  t.  :^.y^Dnu'n'  \c  tne  Teiepnone 
Nt'tw  -« 

agency;  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

s  MM  A    »   The  FCC  published  in  the 
teoeral  Register  of  November  19,  1997 
(62  FR  61649).  final  rules  to  Part  68  of 
Title  47,  Code  of  Federal  Regulations. 
Those  rules  govern  the  terms  and 
conditions  under  which  customer- 
provided  terminal  equipment  may  be 
connected  to  the  telephone  network 
without  causing  barm  to  the  public 
switched  network.  This  document 
corrects  the  typographical  errors  and 
omissions  found  in  that  document. 
EFFECTIVE  DATE:  May  7,  }99B 
FOR  FURTHER  INFORHtATlON  CONTACT: 
William  Howden,  (202)  418-2343  ore- 
mail  at  whowden@fcc  gov. 
SUPPLEMENTARY  INFORMATION: 


Nt*«Hl  tiir  (  .mTf-i  tiun 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

In  rule  FR  Doc.  97-29925.  published 
on  November  19,  1997,  (62  FR  61649) 
make  the  following  corrections: 

1.  On  page  61654,  paragraph  31,  in 
the  first  column,  correct  the  effective 
date  to  read  April  20   1  f<Qfl 

§  68  2     [Corrected^ 

^.  Uu  pdge  olDj-i,  in  §68.2,  first 
column,  last  line  insert  a  comma  "," 
between  the  words  "Hnes"  and 
"automatic". 

3.  On  page  61654.  amendatory 
instruction  two,  column  one,  lines  3  and 
4,  are  corrected  to  read  "and  adding 
new  paragraphs  (d)(4)  and  (j)(3):". 

3a.  On  page  61654,  column  2, 
following  the  second  line  of  asterisks 
the  "(j)"  is  corrected  to  "(j)  ***  (3)". 

4.  On  page  61654,  in  newly 
redesignated  paragraph  (j)(3),  correct  the 
date  "April  20,  1997"  to  read  "April  20. 
1998". 

0  Uu  page  DiDD4.  in  the  instruction 
to  §  68.3,  second  column,  after  "in  the 
definition  for  Tie  Trunk  Transmission 
Interfaces,  by  removing  paragraph  (c)" 
add  the  following  instruction  "and 
redesignate  paragraphs  (d),  (e)  and  (f)  as 
(c).  (d)  and  (e) ". 

6.  On  page  61657.  in  §68.3  remove 
"Figure  68.3(fl",  and  add  in  its  place  the 
revised  "FiRure  68  3(fl"  as  follows: 


Federal  Register  '  Voi    63,  No    88  -  Thursday.  Ma\    ~     1998    K.i:*^'^  a:,:.l  Regulations 


T{OPS)  O- 
Ground 


CI  =500mFd-10%+50% 
Rl  =600  ohms  +/-  1% 


R(ops)  a 

-V 


L>  lOH.  RL«  Ma.xR2 


oH'l 

24  volts 


R2  +  RL  continuously  variable 
over  the  following  range 

Condition 

Switch  Position 
for  Test 

Class  A 

Class  B 

Class  C 

1 

1 

up  to 
200  ohms 

up  to 
800  ohms 

up  to 
1 800 
ohms 

2 

2 

N.A. 

200  to 

2300 

ohms 

900  to 
.  3300 
ohms 

The  minimum  current  for  all  resistance  ranges  shall  be  16  ma. 


Nous  (1)  Means  shall  be  used  to  generate  ,  at  the  poun  erf  tip  (T  OPS)  and  nng  (R  OPS)  ccMnecoooi  to  the  PBX,  the 
range  of  resistance  and  impedance  which  are  employed  by  the  illustrative  arcuit  depicted  above. 

(2)  In  the  traniverse  balance  limitatioos  ,  Secooo6S310,  the  use  of  the  dc  pom  on  of  the  loop  simulator  is  ipedfied  In 
such  cases  RI  and  CI  shall  be  removed 

(3)  Tests  for  compliance  may  be  made  with  eitba  Rl  =  600  ohms  or  Rl  replaced  by  the  aJtcmative  tcrminaDon  specfied 
in  Figure  6S  3(g) 

Off  Premises  Loop  Simulator  -  Figure  683(f) 


7.  On   page   61660     :r^    ^68  3.    rr-movt'    '  Figure   68  3ii''  ,    and    add 


place  the  revised  "Figure  68.3(1)"  as  follows: 


K- 


8R/Tli 


.ir:;^    K-^ 


'EauiN*^., 

E  C  w  1  P  u  6  s  ■■ 

UNCE^! 

w  ^   ■' 

COUPANION 
TERUIMAL 

ECUI^UENT 


Rjsisiaxiccs  iOhcnjs.  Cirj»c:cancr3  :  uf":.  Toicranccs  -  2*'., 

=l\'  -  RP  -  -0  Uffti  iOOO  Ohms 

I?   t  uic  rxufmiuiac  ai  ihc  ;owpaix  filtrr  unpccancr  -.vnicii  a  \  2i  Ohm  (3c;  ,  3  Konm  £rom  iO  Hx  lo 

RP-'?  -  dc  rrstsxiacr  o/lowpixj  Hhrr,  Z?  :n  panlici  -.nth  421  7  ObsxL 


?gure  58  :'i)  LADC    mDedance  Simulator  for  Metallic  Voltage  Tests 
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8.  On  page  61663.  in  *)68.3.  remove 
"Figure  68  3(mj' 

§68  302     [CormctecJ] 
9  On  page  61654.  in  §  68.302,  Column 

2,  line  B  in  the  Note  to  paragraph  (b)(1). 
remove  "10  ms"  and  ndd  in  its  plare 
"10  lis  (iiseconds! 

10.  On  page  61(>b4    in  «;  68  302, 
column  3.  lines  4  and  8  m  trie  Note  to 
f>araeraph  (hl(2i   reni!)\e   '  1  n  nis"  and 
add  in  :ts  p.iiace  '   10  u-s  '  \x:^{H  nnds)". 

11    On  patje  6  1664.  in  «*  68  302, 
cohirnn  .\.  ime  4  m  the  Note  to 
;i.!r.itraph  (b)(2i.  re:no\e     ii.u''  and  add 
ii,  ilb  place  "(t|)' 

12.  On  page  61664,  m  §  68.302, 
column  3,  Imes  5  and  9  in  the  Note  to 
paragraph,  (b)(2),  remove  "160  ms"  and 
add  in  its  place  "160  >is 

13.  On  pace  61665,  in  i^  68  302,  tdrst 
column    iu.e  4  oi  the  Note  to  paragraph 
(c)(1),  remove  "9  ms    ami  acid  iii  its 
place  "9  ]is". 

14.  On  page  61665.  in  §  68.302,  first 
column,  line  8  of  the  note  to  paragraph 
(c)(1),  remove  "5  ms"  and  add  in  its 
place  "5  us". 

15.  On  page  61665.  m  5  68  302. 
second  column,  line  29,  in  paragraph 
(c)(2)(iii)  add  "js  for  example"  after 
"sources,". 

16.  On  page  61665,  in  §  68.302,  third 
coliunn,  line  1,  in  paragraph  (c)(2)(iii) 
remove  ",  if  so  configured". 

17.  On  page  61666,  in  §  68.302,  in  the 
titles  to  figures,  "Fig.  68.302(a)",  "Fig. 
68.302(b)"  and  "Fig.  68.302(c)"  remove 
the  "x"  in  each  title. 

18.  On  page  61670,  in  §  68.306,  add 
the  title  "Ficure  68.306(a),  Illustration  of 


Ring  Trip 


Kv 


i'-' 


rnent"  below  the 


figure. 

19.  On  page  61671,  in  §68.306,  first 
column,  remove  the  entire  paragraph  (e) 
and  replace  with  the  following  test: 
*         •         •         *         * 

(e)  Intentional  paths  to  ground  (as 
required  by  §68.304).  (1)  Connections 


with  operational  paths  to  ground 
Registered  terminal  t?quipment  anr: 
registered  protective  circuitp.  ha\  mp  an 
intentional  dc  conducting  path  tn  ea--^:. 
ground  at  operational  voltages  tnat  vNa-- 
excluded  during  the  leakage  (  urrent  test 
of  «5  68  304  shall  have  a  rli  current 
source  applied  between  the  following 
pouits 

(i)  Telephone  connections,  including 
tip,  ring,  tip  1    ring  1    E&M  leads  and 
auxiliary  leans,  and 

(ii)  Earth  an  .^nding  connections. 

Note  to  paragraphs  leJll)(i)  and  (e)(l)(ii): 
For  each  test  p>oint,  gradually  increase  the 
current  from  zero  to  1  amfjere,  then  maintain 
the  current  for  one  minute.  The  voltage 
between  paragraph  (e)(l)(i)  and  paragraph 
(e)(l)(ii)  of  this  section  shall  not  exceed  0.1 
volt  at  any  time.  In  the  event  there  is  a 
component  or  circuit  in  the  path  to  ground, 
the  requirement  shall  be  met  between  the 
grounded  side  of  the  component  or  circuit 
and  the  earth  grounding  connection. 

(2)  Connections  with  protection  ^»aths 
to  ground.  Registered  terminal 
equipment  and  protective  circuitry 
having  an  intentional  dc  conducting 
path  to  earth  ground  for  protection 
purposes  at  the  leakage  current  test 
voltage  that  was  removed  during  the 
leakage  current  test  of  §  68.304  shall, 
upon  its  replacement,  have  a  50  or  60 
Hz  voltage  source  apphed  between  the 
following  points: 

(i)  Simpiexed  telephone  connections, 
including  tip  and  ring,  tip  1  and  ring  1, 
E&M  leads  and  auxiliary  leads,  and 

(ii)  Earth  grounding  cormections. 

Note  to  paragraphs  (e)(2)(i)  and  (e)(2)(ii): 
Gradually  increase  the  voltage  from  zero  to 
120  volts  rms  for  registered  terminal 
equipment,  or  300  volts  rms  for  protective 
circuitry,  then  maintain  the  voltage  for  one 
minute.  The  current  between  (e)(2)(i)  and 
(e)(2)(ii}  of  this  section  shall  not  exceed  10 
mA  peak  at  any  time.  As  an  alternative  to 
carrying  out  this  test  on  the  complete 
equipment  or  device,  the  test  may  be  carried 


out  separately  on  components, 
subassemblies,  and  simulated  circuits, 
outside  the  unit,  provided  that  the  test  results 
would  be  representative  of  the  results  of 
testing  the  complete  unit. 

§S8  308     fCorrected: 

20.  On  page  61672.  in  §  68.308,  third 
column,  add  three  rows  at  the  end  of 
Table  68.308(a)  as  follows: 


Programming  resis- 
tor (Rp)*  (ohms) 


9200  .. 
19800 
Open  . 


Programmed  data 

*»-3  jif>^-i»j"-  >-ignal 


-lOdBm. 
-11  dBm. 
-12dBm. 


21.  On  page  61673,  in  §68.308, 
beginning  in  column  one,  after  the  note, 
correct  the  five  equations  for  "Return 
Loss"  to  read  as  follows: 


RL  A  20  logio 
RLi  A201og,o 
RL„  A20log,o 


^PBX  ^^nf 


'PBX 


-z 


ref 


ZpBXdi^MH)  "'■Zref 


ZpBX(«^iul)      ^ref 
2^ PBX  (output)  "*"2ref 


ZpBX(outpui)      ^ref 


tl,  A  20  log, 0 


U,  A201og,o 


I, 


22.  On  page  61673,  in  §  68.308. 
column  two,  correct  paragraphs  (b)(6)(i) 
and  (b)(6)(ii),  to  read  as  follows: 

•        •         •         *        • 

(i)  For  the  two-wire  interface: 


RL> 


^_^log(f/200)^g     ;for200Hz  <f<500Hz 


log(2.5) 


6dB 


;  for  500  Hz  <  f  <  3200  Hz 


(ii)  For  the  four-wire  lossless 
interface: 


i  >-,\f!  .1  !     K!-\:iNtrr 


\'  ■  .     •      ;'i'»H     ;■;  ,:-v    ,n>1    R>^\::,. 


tl,  >- 


j^_^log(f^200)^g    ;  for  200  Hz  <  f  <  500  Hz 
log(2.5) 


6dB 

tl,  >40dB 
RL,.RLo>3dB 


;  for  500  Hz  <  f  ^  3200  Hz 


23.  On  page  61673.  in  §68.308. 
second  column,  add  paragraph 
(b)(7)(ii)(C)  and  "RZ-i-RL"  table  as 
follows: 


(7).    .    . 

(ii)*   *   * 

(C)  Except  for  Class  A  OPS  interfaces, 
the  dc  current  into  the  OPS  line 
simulator  circuit  must  be  at  least  20  mA 


for  the  following  conditions  [see  Figuru       utsi^natinn  fur  jj^ -.>;:. ffs   t  i  i    ^r  !  lad 
68.3(f)):  ap.in^r.i  h  (e)(l)(i)  '     ;•■  u!  i^  '  ,li.=ws: 

(1)  Metallic  v(   ',1^;. 
(i)4k}I/  •  )  :-    kW: 

25.  On  pagt^  blb^A.  :n  s  d8   ujm    'n.rd 

1300    '^o'*"^"^'  ^"^®  3.  correct  the  pa.-i^rij  h 
2500    designation  for  paragraph  "(ejll  J    to 
read  paragraph  "{e)(l)(i)" 
•         •         •         •         •  26.  On  liac.' '^;n'4    .•\'i^■~»  (•'>■!   -dtfi 

24.  On  page  61674.  in  §  68.308.  third        paragrapnieJUiUJ.  correct  me  table  to 
column,  line  7.  correct  the  paragraph  read  as  follows; 

MET>(tuC  VOLTAGE  4  KHZ  TO  270  KHZ 


R2*RL 

Condition 

CtassB 

CtassC 

1  

2  

600 
1800 

1300 
2500 

Center  frequency  (()  of  8  kHz  band 

Max  vonage  in  all  8  kHz  barvjs 

minating  in> 
pedance 

A  kHz  to  1 2  khz                                 ~ - 

-  (6  4  *  12  6  log  f)  dBV 

"^i  «j  ohms 

12  kHz  to  90  kHz   ~ - 

(23~t0  log  f)  dBV  

-55  dBV  

■  It'  j^ims 

90  kHz  to  266  kHz                                           ~ 

135  rxxns. 

27.  On  page  61674.  in  §68.308.  third 
column,  add  paragraph  (e)(l)(ii)  as 
follows:  J 

•        •        •        •         • 

(e)*   *   • 
(l)(i)*  •   • 


(ii)  270  Khz  to  6  MHz.  The  rms  value 
of  the  metallic  voltage  components  in 
the  frequency  range  of  270  kHz  to  6 
MHz  shall,  averaged  over  2 
microseconds,  not  exceed  -  15  dBV. 
This  limitation  applies  with  a  metallic 

LONGITUCHNAL  VOLTAGE  4kHZ  TO  270  KHZ 


termination  having  an  impedance  of  135 
ohms. 

28.  On  page  61674.  in  §6H  <UH    i**.  ; 
paragraph  (e)(2)(ii)   '.-  <.:  -.ftr  ■:\,>  table  so 
that  it  immediately  ii  w  'ws   ►   ,2)(i)  and 
correct  the  table  to  read  as  follows: 


Center  frequency  (f)  of  8kHz  band 


Max  voltage  in  all  8  kHz  bands 


Longitudinal 
terminating 
impedance 


8  kHz  to  12  kHz  ... 
12  kHz  to  42  kHz 
42  kHz  to  266  kHz 


-(18.4  ...20  tog  f)  dBV 

(3  -  40  tog  f)  dBV  

-62  dBV  90 


500  Ohms. 
90  ohms, 
ohms. 


29.  On  page  61675.  in  §68.308. 
paragraph  (f)(3).  second  column,  remove 
lines  5  through  16.  beginning  with 
"Frequencies  below  4KHz:" 

30.  On  page  61675.  in  §  68.308.  first 
column,  remove  text  beginning  with 
"paragraph  (d)"  through  page  61677. 


31.  On  page  61680,  in  §  68.308. 
correct  Table  68.308(e).  by  revising  the 
fourth  value  "29"  to  read  "28". 

32.  On  page  61680.  in  §  68.308.  in 
paragraph  (b)(l)(iii).  first  column,  line  8 
after  the  Table,  revise  the  reference  to 


"Table  68.308(b)"  to  read  "Table 
68.308(c)". 

§  63  310     [Corrected] 

33.  On  page  61682.  m  §  68.310.  first 
column,  correct  the  table  immediately 
following  paragraph  (b).  to  read  as 
follows: 


State 

Frequency  (f) 

BalarKe 

Off-hook    - - - 

200  Hz  S  f  S4000  Hz  

240  dB. 

On-hook 

Orvhook  „. 

•■••- 

200  Hz  5  f  ^1000  Hz  _ 

1000  Hz  5  f  ^000  Hz  

260  dB. 
>40  dB. 
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34.  On  page  61682,  is;  fc  68  31u 
second  column,  line  7,  reM!>e    <f:    to 
read  "fi". 

35.  On  page  6 1682   m  k  68  :no 

second  column,  lines  Id  aiui  2b,  a.Her 
the  table,  cosrect  the  rnScrenc  e  to 
"Figure68.310(bi    to  reaci     F:><ur»' 
68.310(f)". 


36  On  page  61682.  m  ^68.310,  third 
column  ane  1"  after  the  table,  remove 
the  ".'   and  add    and  a  longitudinal 

imppdanie-  of  .500  ohms.  Figure 
f;h  .;10i(  '  snows  tnis  termination." 

37.  On  page  61683    in  *5  68  310, 
correr •  itu'  'able  headme  hi  r^-ad  "Table 
68  3  10[Dj— FrequenL)  Ranges  uf 


ira:.swrse  ba,ant  e  Kequiremenis  lor 
Die-;",  v-rvices 

38.  On  page  61688,  in  §  68.310.  Figure 
68.310(e),  remove  reference  to 
"1.544kHz"  and  add  in  its  place 
"1.544MHz". 

39.  On  page  61689.  in  §  68.310.  add 
new  Figure  68.310(f)  as  follows: 

B...  ..ING  COM  f:  -t-u 
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NON-REGISTERED  EQUIPMENT 
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Z     ^flertf^-'i  so  that  the  reflected  impedance  at  tip  and  nng  is  600  U,  135  Q,  or  100  Q 

'ifn.)*"v.i!r-":)  ,.)n  ;ru»  service  type  of  EUT 

FIGURE  68.310  (f) 
REQUIRED  TERMINATION  FOR  CONNECTIONS  TO  NON-REGISTERED 

EQUIPMENT 


Federal  Communications  Comraiuion. 

Gw^eMiM  A.  MattM, 

Chief.  Network  Services  Division. 

|FR  Doc.  9A-12127  Filed  S-A-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPani7 

Endangered  and  Threatened  Wildlife 
and  Plants:  One-year  Finding  for  a 
Petition  To  List  the  Harlequin  Duck 
(Histrionicus  histrionicus)  in  Eastern 
North  America  as  Endangered  or 
Threatened 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  one- year  petition 
finding. 

summary:  The  U.S.  Fish  and  Wildlife 

,Ser\  H  e  (Service)  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Actl 
announces  a  one-year  finding  on  a 
petition  to  add  the  harlequin  duck 
(Histrionicus  histrionicus)  in  eastern 
North  America  to  the  Li.st  of  Elndangered 
and  Threatened  Wildlife  After  review 
of  all  available  s{;ientiric  and 
commercial  information,  the  Ser\uii 
finds  that  listing  the  harlequin  du(.ik  ,^ 
not  warranted  at  this  time. 

The  Service  has  based  this  finding  on 
the  following:  (1)  Prohibition  of  huntin^j 
since  19^0  throughout  the  harlequin 
duck's  entire  range  in  eastern  North 
America.  (2)  lack  of  substantial 
information  indicating  that  the  species' 
breeding,  wintering,  or  staging  habitat  is 
likely  to  be  curtailed,  modified  or 
destroyed:  (3)  lack  of  substantial 
information  indicating  that 
overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes  is  significantly  affecting  the 
species:  (4)  lack  of  information 
indicating  that  disease  or  predation  is 
<  asising  a  significant  loss  of  individual'? 
of  the  species:  (5)  lack  of  adequate 
information  on  population  discreteness, 
size,  and  other  parameters  to  indicate 
the  species  is  likely  at  or  below  a 
minimum  viable  population  size:  (6! 
additional  protective  measures 
undertaken  bv  the  States  of  .Maine  and 
Rhode  Island  which  decrease  the 
likelihood  of  occurrence  or  the  potential 
severity  of  an  oil  spill  in  the  species' 
wintering  areas:  (7)  limited  population 
trend  data  indicating  that  the 
population  has  stabilized  and  is  not 
declining,  and  (8)  current  regulatorv' 
mechanisms  which,  under  the 
doc;umented  threats,  adequateK  provide 
for  the  protection  and  conservation  of 
thf^  spe<..ies 

DATES:  The  finding  announced  in  this 
notice  was  made  on  .\pnl  30.  1998. 
Comments  and  information  ma\  be 
submitted  until  fu.'lher  notice. 


ADDRESSES:  Comments  and  materials 
regarding  the  petition  finding  may  be 
submitted  to  the  Endangered  Species 
Coordinator.  Northeast  Regional  Office, 
U.S.  Fish  and  Wildlife  Service,  300 
Westgate  Center  Drive.  Hadley, 
.Massachusetts  01035.  The  12-month 
petition  finding,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
norma!  business  hours  at  the  above 
address 

FOR  FURTHER  INFORMATION  CONTACT.  Mr 
Paul  Nickerson  at  the  above  address  or 
telephone  413 '2 5  3-881 -^ 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  section  4(b)(3)(B)  of  the 
P^ndangered  Species  Act  of  1973,  as 
amended  (16  L'.S  C   1531  etseq.),  for 
anv  petition  to  revise  the  Lists  of 
F^ndangered  or  Threatened  Wildlife  and 
Plants  that  presents  substantial 
scientific  and  commerciai  .nfo'-rria'yy. 
the  .Service  is  required  to  maKt-  h  t;;:C..f.g 
within  12  months  of  the  date  of  receipt 
of  the  petition  The  finding  is  based  on 
whether  the  petitioned  action  is,  (a)  not 
warranted,  fbj  warranted,  or  (c) 
warranted  but  precluded  from 
immediate  proposal  by  other  pending 
proposals  of  higher  priority   Such  12- 
.month  findings  are  to  be  published 
promptly  in  the  Federal  Register 

In  a  petition  dated  September  21, 
199.^,  and  rei::ei\ed  bv  the  Service  on 
September  2.'v  1995,  the  Northern 
Rockies  Biodiversity  Proiec:t  and  the 
Biodiversity  Legal  Foundation  requested 
the  Service  to  list  the  eastern  North 
.America  population  of  the  harlequin 
duck  as  endangered  or  threatened   Tht- 
petition  cited  numerous  threats  to  this 
taxon  and  its  breeding  and  feeding 
habitats,  ini:luding   [Ti  Destruction  n'' 
riparian  areas  along  breeding  area 
streams,  (2)  destruction  of  watershed 
stability  and  stream  flow  regime  in 
breeding  areas  by  mining,  road 
construction,  or  timber  harvest.  (3,: 
inundation  or  elimination  of  breeding 
habitat  by  river  impoundment  and  or 
diversion,  and  (4)  destruction  of  the 
larva!  insecT  food  base  through  bitmg  fiv 
control  programs  in  the  northeast  The 
petition  states  that  oil  spills,  chronic  cil 
releases,  and  other  coastal  pollution 
pose  a  threat  to  the  harlequin  duck  s 
wintering  habitat.  The  petition  also 
suggests  that  illegal  and  indiscriminate 
harvest  is  an  imminent  threat  to  the 
population.  The  Ser\'u:e  made  an 
administrative  finding  on  August  7. 
1997  (62  FR  42473),  that  the  petition 
contained  substantial  information 
indicating  that  the  requesten  action  may 
be  warranted 


Harlequin  ducks  are  unique  waterfowl 
in  that  they  breed  along  fast-flowing, 
turbulent  rivers  and  streams.  In  eastern 
North  America,  the  species  breeds  along 
rivers  in  eastern  Canada  including  the 
areas  of  Hudson,  James,  and  Ungava 
bays,  and  Labrador  south  to 
Newfoundland.  In  winter,  harlequin 
ducks  are  found  exclusively  in  marine 
waters,  occurring  at  the  outer 
headlands/ raised  shoals  where  they 
forage  in  shallow  water  and  rest,  preen, 
and  loaf  in  deeper  water.  The  majority 
of  harlequin  ducks  in  eastern  North 
America  winter  in  Maine,  with  smaller 
numbers  wintering  south  to 
Massachusetts  and  Rhode  Island. 
Occasionally,  scattered  individuals  can 
be  found  south  to  Virginia  and  North 
Carolina. 

Until  recently,  harlequin  ducks  in 
eastern  North  America  were  thought  to 
be  one  of  four  separate  populations.  The 
others  are  the  Pacific  population, 
estimated  at  over  1  million  individuals; 
the  Greenland  population,  estimated  at 
5000  breeding  pairs;  and  the  Iceland 
population  estimated  at  3000-5000 
breeding  pairs.  Recent  limited  data 
indicate  that  the  eastern  North  America 
population,  estimated  at  1500-2000 
individuals,  may  have  some  interchange 
with  the  Greenland  population. 

The  petitioners  cited  threats  to  the 
species'  breeding  and  feeding  habitats. 
However,  available  information  does  not 
substantiate  that  these  threats  currently 
exist  or  that  there  is  a  significant 
probability  that  they  will  occur.  As  an 
example,  the  i>etition  mentions  that 
nesting  habitat  could  be  inundated  by 
hydroelectric  development  in  northern 
Quebec  and  Labrador.  While  the  Service 
recognizes  that  past  hydroelectric 
development  may  have  inundated 
harlequin  duck  nesting  habitat,  the 
petitioners  did  not  identify  any 
proposed  projects  within  the  species' 
known  breeding  range.  The  Service  is 
aware  of  a  previously  proposed 
hydroelectric  project,  the  James  Bay  n 
Bienville  in  northern  Quebec,  which 
»\.iuid  have  impacted  harlequin  ducks. 
Of  at  least  153  breeding  pairs  found  in 
the  studv  area,  56  breeding  pairs  would 
have  been  displaced  by  flooding  and 
otner  related  alterations  to  the  area's 
hvarology.  However,  the  Quebec 
government  has  abandoned  this  project. 
The  Service  also  found  no 
ao(  umentation  to  support  that  timber 
harvest,  mining,  and  construction 
activities  impact  breeding  or  foraging 
habitat.  These  impacts  are  identified  as 
■potential."  but  specific  information  on 
where  these  impacts  have  occurred,  are 
occurring  or  may  yet  occur  is  not 
available. 
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The  potential  impact  of  a  chemical  or 
oil  spill  to  wintering  harlequin  ducks  is 
dependent  un  several  factors  such  as  the 
location,  time  of  year,  and  type  of 
chemical.  The  State  of  Maine  may 
support  up  to  800  wintering  harlequin 
ducks  or  50  percent  of  the  known 
eastern  North  America  wintering 
population.  The  State  has  updated  its 
procedures  for  responding  to  spills  to 
minimize  environmental  impacts.  These 
procedures  were  adopted  following  the 
Exxon  Valdez  oil  spill  in  Alaska  in 
order  to  decrease  the  probability  of  such 
a  disaster  occurring  in  Maine.  The  State 
of  Rhode  Island  adopted  new 
procedures  following  the  North  Cape 
spill  that  occurred  off  the  Rhode  Island 
coast  in  1996.  The  State's  Department  of 
Environmental  Management  has 
implemented  procedures  to  manage 
single-hull  tankers  as  they  enter  Rhode 
Island  waters.  Legislation  is  fwnding 
that  would  require,  by  the  year  2001.  all 
single-hull  tankers  to  be  escorted  by  a 
tugboat  through  Rhode  Island  waters. 

The  Service  finds  that  the  species 
continues  to  occur  throughout  its 
historical  range  in  eastern  North 
America  There  is  no  evidence  of  range 
reduction.  Of  the  approximately  800 
harlequin  ducks  that  winter  in  Maine, 
approximately  200  winter  around  Isle 
au  Haut  The  portion  of  Isle  au  Haut 
where  these  ducks  winter  is  part  of 
Acadia  National  Park.  Approximately 
9S-120  birds  winter  in  Rhode  Island  off 
Sachuest  Point,  a  National  Wildlifa 


Refuge  Federal  ownership  of  these 
areas  provides  some  additional 
protection  from  threats  such  as  illegal 
hunting  and  habitat  development,  to  the 
wintering  harlequin  duck  population. 

Since  1990,  hunting  for  harlequin 
ducks  has  been  prohibited  throughout 
the  species"  entire  eastern  North 
America  range.  Recent  analysis  of 
population  trend  data  indicate  that  the 
number  of  birds  wintering  in  Maine 
stopped  decUning  between  1991  and 
1992.  Trends  for  the  last  2  years  show 
the  population  gradually  increasing. 
The  Service  believes  that  the  cessation 
of  legal  hunting  has  eliminated  a 
significant  threat  to  the  harlequin  duck 
population  and  is  likely  largely 
responsible  for  the  recent  tncrease  in 
numbers  of  wintering  harlequin  ducks 
in  Maine.  The  petitioners  state,  and  the 
Service  acknowledges,  that  some  illegal 
harvest  likely  still  occurs.  However,  the 
petitioners  provided  no  sources  for  their 
information  and  no  estimate  on  the 
actual  numbers  of  harlequin  ducks 
illegally  taken  The  Service  was  not  able 
to  locate  any  data  indicating  that  the 
extent  of  this  illegal  harvest  is 
significantly  impacting,  or  is  likely  to 
impact,  the  harlequin  duck  population. 

On  the  basis  of  the  best  available 
scientific  and  commercial  information, 
the  Service  Ends  that  listing  the 
harlequin  duck  in  eastern  North 
America  is  not  warranted  at  the  present 
time  because  the  species  is  not  currently 
In  danger  of  extinction  and  is  not  likely 


to  become  so  in  the  foreseeable  future. 
Notwithstanding  this  finding,  the 
Service  through  its  many  programs  (e.g.. 
Migratory  Birds  and  the  North  American 
Waterfowl  Managem«?nt  Plan)  intends  to 
continue  to  gather  data,  participate  in 
genetic  studies  and  cooperate  with  the 
States  of  Maine  and  Rhode  Island  and 
with  Canada  to  ensure  that  the  species 
continues  to  receive  adequate 
protection.  Should  new  information 
become  available  indicating  that  the 
species  faces  greater  threats  than 
currently  exist,  this  decision  will  be 
revisited  to  determine  whether 
protection  under  the  Act  is  appropriate. 

R«'f('r»'n(  Hv  rit»"<1 

A  Luiiipieie  list  uf  references  used  in 
the  preparation  of  the  12-month  finding 
is  available  upon  request  from  the 
N'^r^hpRst  Regional  Office  (see 
4JD0ESSES  section). 

\  u I h <) r 

The  primary  author  of  this  notice  is 
Diane  !  vr>'  h   No^heast  Regional  Office 

(see  ADDRESSES  ^.•.  tion). 

A  lit  hnni\ 

The  authority  for  this  section  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq). 

Dated:  April  30.  1996. 
Jamie  Riippaport  Qark. 
Dii'  :y  Fish  and  Wildlife  Senrice. 

|FR  Doc.  9»-12171  Filed  5-6-98;  8:45  am] 
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This  section  o'  tr>€  ^EDERA.  REGiS'^ER 
contains  notices  to  the  putsiic  of  the  proposed 
issuance  of  rules  ar<j  regulations  "^he 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  tc  participate  m  the 
rute  making  pnor  to  the  adoption  cM  the  fina 
rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No   9&-ANE-21-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turt>ofan  Engines 

agency:  Federal  Aviation 

.\dministrat!on,  DOT 

ACTION:  Ndtii  f  ftf  pnipospfi  uilemakine 

SUMMARY:  This  document  proposes  the 

adoption  of  a  new  aii^'orthmess 
directive  {.\D)  that  is  applicable  to 
certain  Pratt  &  Whitney  (FWi  ITyL) 
series  turbo  fan  engines.  This  proposal 
would  require  a  one-time  arui  etuh 
inspection  of  the  turbine  exhaust  case 
(TEC)  wal!  b*^tween  and  on  either  side 
of  the  "I^   and    S"  rails  in  the  engine 
mount  lug  area  (top  quadrant  of  the 
case)  for  the  presence  of  weld  matenai, 
and  if  weld  material  is  detected. 
rr-mova!  from  service  and  replacement 
V. .!:.  sJT'v  K  cahlt'  -ptirts  This  proposal  is 
promptesi  t)\  reports  of  weld  rework 
performed  in  the  outer  case  wall  of  the 
TEC,  in  the  mount  lug  fillet  area,  during 
original  production  to  address  local 
under  minimum  wall  thickness 
conditions  which  have  left  the  TEC's 
structural  capability  compromised  The 
actions  specified  by  the  proposed  .'VD 
are  intended  to  prevent  TEC  structural 
failure  under  abnormal  operating 
conditions,  which  could  result  in 
reduced  main  mount  load  capability. 
which  could  result  in  an  engine 
separating  from  the  wing  and 
subsequent  loss  of  control  of  the  aircraft. 
DATES:  Comments  must  be  received  by 
luly  6.  1998 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .^viatlon 
.administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
21-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comnienis 


may  also  be  sent  via  the  Internet  using 
the  following  address;  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitnev,  400  Main  St.,  East 
Hartford,  CT  06108:  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region  Office  of  the 
Regional  Counsel,  12  Nev\  England 
Executue  Park,  Burlington   \\.\. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman.  .Aerospace  Engineer.  Engine 
Certification  Office.  F.\A,  Engine  and 
Propeller  Directorate,  12  New  England 
E.xecutive  Park.  Burlington,  MA  01803- 
5299.  telephone  (7811  238-7130.  fax 
(7811  2-38-''199 
SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  m  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  c;o:nn!ent^ 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report 
summarizing  each  F.\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self- ad  dressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANB-21-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

\\aiiat)ili!v  of  ^PK^ls 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  96-ANE-21-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  weld 
rework  performed  in  the  outer  case  wall 
of  the  turbine  exhaust  case  (TTC),  in  the 
mount  lug  fillet  area,  during  original 
production  to  address  local  under 
minimum  wall  thickness  conditions 
which  have  left  the  TEC's  structural 
capability  compromised  on  certain  Pratt 
&  Whitney  (PW)  Models  JT9I>-7,  -7A, 
-7H,  -7 AH,  -7F,  -7J,  -20,  -20J,  -7Q. 
-7Q3,  -59A,  -70A,  and  -7R4D  turbofan 
engines.  The  investigation  identified  24 
TECs  as  having  a  weld  rework 
performed  to  the  case  wall  during 
original  production  to  address  local 
imder  niinimum  wall  thickness 
conditions.  Rework  procedure 
authorization  did  not  Umit  welding 
locations  on  the  circumference  of  tLe 
case  wall  and  permitted  welding  either 
on  the  inner  diameter  or  the  outer 
diameter  of  the  part.  A  weld  rework  may 
or  may  not  have  been  f>erformed  in  the 
mount  area  on  the  24  turbine  exhaust 
cases,  only  1 1  of  which  have  been 
identified  by  serial  number  (S/N).  The 
FAA  has  determined  that  possibly  other 
TECs  that  had  the  welding  rework 
procedure  have  a  quaUty  review  order 
(QRO)  number  marked  on  it  next  to  the 
part.  At  this  time  one  of  the  24  turbine 
exhaust  cases  (S/N  JC4708)  has  been 
located  and  removed  from  service. 
Engine  manual  repair  allowances  were 
never  intended  to  authorize  welding  in 
the  vicinity  of  the  engine  mount  lugs 
due  to  structtual  concerns  for  engine 
mount  integrity  under  abnormal  engine 
operating  conditions.  The  FAA  beUeves 
that  the  majority  of  these  parts  have 
been  installed  in  engines;  however, 
there  may  be  some  tliat  are  presently  not 
installed.  The  manufacturer  regards 
weld  ref)airs  in  the  turbine  exhaust  case 
wall  on  either  side  of  the  "R"  and  "S" 
rails  in  the  engine  moimt  lug  area 
unacceptable  and  does  not  authorize  or 
accept  case  wall  weld  repairs  in  the 
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engino  iiiuuiU  lug  iiioa.  1  his  cundiUuii, 
if  not  corrected,  could  result  in  TEC 
structural  failure  under  abnormal 
operating  conditions,  which  could 
result  in  reduced  main  mount  load 
capability,  which  could  result  in  an 
engine  separating  horn  the  wing  and 
subsequent  loss  of  control  of  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  PW  Alert  Service 
Bulletin  (ASB)  No.  IT9D-A6322, 
Revision  1.  dated  March  19.  1998.  and 
ASB  No.  rr9D-7R4-A72-546.  Revision 
1.  dated  March  19.  1998.  that  describe 
procedures  for  acid  etch  inspection*  of 
the  TEC  wall  between  and  on  either  side 
of  the  "R"  and  "S"  rails  in  the  engine 
mount  lug  area  (top  quadrant  of  the 
case)  for  the  presence  of  weld  material, 
and  if  that  material  is  detected,  removal 
from  service  and  replacement  with 
serviceable  parts. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require,  at  the  next  removal  of  the  TEC 
from  the  low  pressure  turbine  case  "P" 
flange  for  maintenance  afler  the 
effective  date  of  this  AD,  a  one-time  acid 
etch  inspection  of  TEC  wall  between 
and  on  either  side  of  the  "R"  and  "S" 
rails  in  the  engine  mount  lug  area  (top 
quadrant  of  the  case)  for  the  presence  of 
weld  material,  and  if  that  material  is 
detected,  removal  from  service  and 
replacement  with  serviceable  parts.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
ASBs  described  previously. 

There  are  approximately  2,720 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1.125  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1.4  work  hours  per 
engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $94,500 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 


.\  ruie    under  the  DOT 
olicies  and  Procedures  (44 
KR  11UJ4.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  IDocket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  ot  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  t'riijuisfHi    \mpn<lmenl 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1    1  ne  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(gJ,  40113.  4^01 

§39.13     (ArT>«nc)»d' 

2.  Section  39. 13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  WbibMy.  Docket  No.  9»-ANB-21- 

AD 

Applicability:  Pratt  ft  Whitney  (PW) 
Models  JT9D-7.  -7A.  -7H,  -7 AH.  -7F.  -7J. 
-20.  -20J.  -7Q,  -7Q3.  -59A.  -70A.  and 
-7R4D  turtwfan  engines.  These  engines  are 
installed  on  but  not  limited  to  Boeing  747 
and  767  series.  McDonnell  Douglas  DC-10 
series,  and  Airbus  Industrie  A300  and  A310 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicabiliry  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subiect  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  s[>ecific  proposed 
actions  to  address  it. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  turbine  exhaust  case  (TEC) 
structural  failure  under  abnormal  operating 
conditions,  which  could  result  in  reduced 
main  mount  load  capability,  which  could 


result  in  an  engine  separating  from  the  wing 
and  subsequent  loss  of  control  of  the  aircraft, 
accomplish  the  following: 

(a)  At  the  next  removal  of  the  TEC  from  the 
low  pressure  turbine  case    P"  flange  for 
maintenance  after  the  eflettive  date  of  this 
AD.  accomplish  the  following  in  accordance 
with  PW  Alert  Service  Bulletin  (ASB)  No. 
IT9D-A6322,  Revision  1,  dated  March  19, 
1998.  or  ASB  No  IT9D-7R4-A72-546, 
Revision  1.  dated  March  19,  1998.  as 
applicable: 

(1)  Perform  a  one-time  acid  etch  inspection 
of  TEC  wall  between  and  on  either  side  of  the 
"R"  and  "S"  rails  in  the  engine  mount  lug 
area  (top  quadrant  of  the  la.'v*''  fcir  the 
presence  of  weld  matenai 

(2)  If  weld  material  is  found,  remove  from 
service  the  TEC  and  replare  with  a 
serviceable  part 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2    'r.f'TTriation  concerning  the 
existcrii  r     •  d,  L  riived  alternative  methods  of 
con;;    ,ar.'  e  v\  T-  'hu  airworthiness  directive, 
if  ai;>.  :T:a)  r*    'Mfained  from  the  Engine 
CertificaUon  Office. 

(c)  Special  flight  pemuia  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  !14  CFR 
21.197  and  21  199)  to  operate  the  ainraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished 

Issued  in  Burlington.  Massachusetts,  on 
April  29.  1998 
Thomas  A.  Boudreau, 
Acting  Managpr.  Engine  and  Propeller 
Directorate,  .Aircraft  Certification  Service. 
|FR  Doc  9a-12062  Filed  5-&-98;  8  45  am) 
bjl;.ing  ccioe  4910-  ij^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  97-SW-43-AD1 

Airworthiness  Directives;  Eurocopter 
France  SA  330F,  G,  and  J  Helicopters 

AGENCY:  Federal  Aviation 

Administration.  CKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM) 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  France  Model  SA  330F,  G, 
and  J  helicopters.  This  proposal  would 
require  removal  and  replacement  of 
each  tail  rotor  electrical  bonding  braid 
(bonding  braid).  This  proposal  is 
prompted  by  one  in-service  report  of 
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failure  of  a  bonding  braid.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  a  bonding 
braid  due  to  fatigue,  resulting  impact 
with  the  tail  rotor  blades,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  June  8,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.•\dministratioii  (FAA),  Officie  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW^3- 
AD.  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth.  Texas  "6137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  i^ferenced  m 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation.  2701 
Forum  Drive,  Grand  Prairie.  Texas 
75053-4005,  telephone  (972) 641-3460, 
fax  (972)  641-3527   This  information 
may  be  examined  at  the  F.\.^,  Office  of 
the  Regional  Counsel.  Southwest 
Region,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Robert  McCal lister,  .Aerospace 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff.  2601 
Meacham  BKd,.  Fort  Worth.  Texas 
76137.  telephone  (817)  222-5121,  fax 
(817) 222-5961 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 

partn:ipate  m  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications 
should  identify  the  Rules  Dot-ket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taiang 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatorv.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  .-Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vviU  be  filed  m  the  Rules 
Docket. 


Qommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  VPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  97-SW-43-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L'Aviation 

Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  F.\A  that  an  unsafe 
condition  mav  exist  on  Eurocopter 
France  Model  SA  330F,  G.  and  J 
helicopters  The  DGAC  advises  that,  in 
order  to  improve  the  in-service 
resistance  of  the  bonding  braids  and  to 
limit  the  risks  of  their  impacting  the 
blades,  the  bonding  braids  and  their 
attachment  clamps  were  to  be  removed 
and  replaced  before  September  1,  1995. 

Eurocopter  France  has  issued 
Eurocopter  France  Service  Bulletin  SA 
330  No  65  73  R3,  dated  June  22.  1995. 
The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued  AD 
95-153-€72(Bj,  dated  July  19,  1995.  in 
order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  .Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  tot 
his  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  F.^.\  informed 
of  the  situation  described  abo\'e.  The 
FA.^  has  examined  the  findings  of  the 
[Xr,.\C,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
tvpe  design  that  are  certificated  for 
operation  m  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  SA  330F.  G.  and  J  heUcopters  of 
the  same  type  design  registered  in  the 
United  States,  the  proposed  .^D  would 
require  replacing  the  bonding  braids. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 


The  FAA  estimates  that  z  neiicopiers 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
hehcopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $250  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $740. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efTects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40113.  44701 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France  Docket  No.  97-SW-43- 

Applicability:  Model  SA330F,  G.  and  I 
helicopters  with  tail  rotor  electrical  bondiog 
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:  '  p.umber  (F'N  I   ii.:.-miii   i^.u^m 

'.:  .not  been  modined  in  accordance 

wilh  AMS  332A07-66-OO3  or  AMS  33207- 
66-072.  installed,  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision.  regardleM  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  affected,  the 
owner/operator  must  use  the  authonty 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance  Required  within  the  next  60 
calendar  days,  unless  accomplished 
previously 

To  prevent  failure  of  a  tail  rotor  electrical 
bonding  braid  (bonding  braid)  due  to  fatigue, 
resulting  impact  with  the  tail  rotor  blades, 
and  subaequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Remove  the  bonding  braids.  P/N 
332 A3 1.1 276. (X).  and  replace  them  with 
airworthy  bonding  braids.  P/N 
332A31  1276.01  in  accordance  with 
paragraphs  B  and  C  of  the  Operating 
Procedure  of  Eurocopter  France  Service 
Bulletin  SA  330  No.  65.73  R3.  dated  June  22. 
1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Rolorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcrafl  Standards  Staff. 

(c)  S(>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Cenerale  L'Aviation  Civile 
(France)  AD  95-153-072(8),  dated  |uly  19, 
199S. 

Issued  in  Fort  Worth,  Texas,  on  April  29, 
1998. 

Eric  Bries, 

Acting  Manager.  Rolorcraft  Directorate. 
Aircraft  Certification  Service 
IFRDoc  9fr-12113  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

'4  CPn  Part  39 
[Dock»'(No   97-SW~38-AD) 

Airworthiness  Directives.  Eurocopter 
France  Mode*  AS  332C    L   and  LI 

Helicopters 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACnOM:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appHcable  to 
Eurocopter  France  Model  AS  332C,  L, 
and  Ll  helicopters.  This  proposal  would 
require  replacing  main  rotor  blades  with 
modi  Red  main  rotor  blades.  This 
proposal  is  prompted  by  reports  of  an 
investigation  that  found  broken  braids 
on  main  rotor  blade  de-icers.  The 
actions  sf)ecified  by  the  profKJsed  AD 
are  intended  to  prevent  loss  of  the  de- 
icing  capabilities  of  the  main  rotor 
blades,  adverse  performance  during 
flight  in  icing  conditions,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
July  6.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  97-SW-3&- 
Ad.  2601  Meacham  Blvd..  Room  663. 
Forth  Worth.  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation.  2701 
Forum  Drive.  Grand  F*rairie,  Texas 
75053-4005,  telephone  (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA.  Office  of 
the  Regional  Counsel,  Southwest 
Region.  2601  Meacham  Blvd..  Room 
663.  Forth  Worth.  Texas 
FOn  FURTHER  INFORMATKX  CONTACT:  Mr. 
Robert  McCallister.  Aerospace  Engineer. 
FAA.  Rolorcraft  Directorate.  Rolorcraft 
Standards  Staff.  2601  Meacham  Blvd., 
Forth  Worth,  Texas  76137,  telephone 
(817) 222-5121.  fax  (812)  222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repwrt 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-36-AD  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPR.Vts 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region.  Attention   Rules 
Docket  No.  97-SW-36-AD.  2601 
Meacham  Blvd..  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  Generale  de  L'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
France  AS  332C.  L.  and  Ll  helicopters. 
The  DGAC  advises  that  replacing  the  de- 
icers  on  these  helicopters  is  necessary  to 
prevent  loss  of  the  de-icing  function  due 
to  damaged  electric  return  braids. 

Eurocopter  France  has  issued  Telex 
Service  Number  (No.)  10002.  dated 
January  17.  1994.  which  specifies 
modification  of  the  main  rotor  blade 
within  specified  time  intervals.  The 
IXiAC  classified  the  Technical  Directive 
No  230  referenced  in  the  telex  as 
mandatory  and  issued  AD  95—029- 
054(B)  in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
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21.29  of  the  Federal  Aviation 
Regulations  (14  CFT?  21  29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above  The  FA,^  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  .\D  action  is  necessary 
for  products  of  this  tvpe  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France  AS 
332C,L,  and  Ll  helicopters  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  ,^0  would  require 
replacing  main  rotor  blades  with 
modified  main  rotor  blades.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  sen.'ice  bulletin 
described  previously. 

The  FAA  estimates  that  A  helicopters 
of  US.  registr\'  would  be  affected  bv  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  per 
helicopter  to  accomplished  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour 
Required  parts  will  be  provided  at  no 
cost  by  the  manufacturer  Based  on 
these  figures  the  total  cost  impact  of  the 
proposed  .\D  on  US.  operators  is 
estimated  to  be  Si 200  per  helicopter. 

The  regulations  proposed  herein 
would  not  have  substantia!  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore. 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator*'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034,'  Februarv-  26.  1979).  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rule  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  ,\mendment 

.Accordingly,  pursuant  to  the 
authonty  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

1  Section  39.13  ;s  amended  by 
adding  a  new  airworthiness  directive  to 

read  as  follows: 

Eurocopter  France:  Docket  No.  97-SW-36- 
AD. 

Applicability:  Model  AS  332C,  L.  arjd  Ll 
helicopters,  with  main  rotor  blades,  part 
number  (P/N)  332A1 1-030-03  or  332A11- 
030-04,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicable 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
helicopters  that  have  been  modified,  altered, 
nr  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner  ofjerator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  de-icing  capabilities 
of  the  main  rotor  blades  adverse 
performance  during  flight  in  icing 
conditions,  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  From  available  helicopter  records, 
within  the  next  10  calendar  days,  determine 
the  time -in -service  (TIS)  on  each  main  rotor 
blade. 

(b)  Replace  each  main  rotor  blade  with  a 
main  rotor  blade  that  has  been  modified  and 
reidentified  in  accordance  with  Eurocopter 
Technical  Instruction  Number  (No.)  230b 
(referenced  in  Telex  Service  .No.  10002.  dated 
January  17, 1994)  in  accoidance  with  the 
following  schedule: 

(1)  If  the  TIS  is  equal  to  or  greater  than 
2,000  hours,  replace  within  the  next  50  hours 
TIS. 

(2)  If  the  TIS  is  equal  to  or  greater  than 
1,850  hours  and  less  than  2,000  hours. 


replace  on  or  before  attaining  2.050  hours 
TIS. 

(3)  If  the  TIS  is  equal  to  or  greater  than 
1.500  hours  and  less  than  1,850  hours, 
replace  within  the  next  200  hours  TIS. 

(4)  If  the  TIS  is  equal  to  or  greater  than 
1,400  hours  and  less  than  1,500  hours, 
replace  on  or  before  attaining  1,700  hours 
TIS. 

(5)  If  the  TIS  is  greater  than  700  hours  and 
less  than  1,400  hours,  replace  within  the  next 
300  hours  TIS. 

(6)  If  the  TIS  is  equal  to  or  less  than  700 
hours,  replace  within  the  next  1,000  hours 
TIS. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  b'y  the  Manager.  Rolorcraft 
Standards  Staff,  FAA,  Rolorcraft  Directorate 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Rolorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Rolorcraft  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  DGAC  (France)  AD  95-029-054(8),  dated 
February  1, 1995. 

Issued  in  Fort  Worth,  Texas,  on  April  29, 
1998 

Eric  Bries, 

Acting  Manager.  Rotorcrafl  Directorate, 
Aircraft  Certification  Service. 
[FRDoc  98-12112  Filed  5-6-98;  8:45  am) 
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FEDERAL  MINE  SAFETY  AND  HEAl^M 
REVIEW  COMMISSION 

29  CFR  Pari  2700 

Rules  ot  Procedure 

AGENCY:  heaerai  .Viitie  Safety  and  Health 
Review  Commission. 
ACTION:  Proposed  rule. 

SJMMARv:  The  Federal  Mine  Safety  and 
Heaiib  Review  Commission  (the 
"Commission")  is  an  independent 
adjudicatory  agency  that  provides  trial 
and  appellate  review  of  cases  arising 
under  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  30  U.S.C.  801  et  seq. 
(1994)  (the  "Mine  Act").  The 
Commission's  rules  of  procedure  govern 
practice  and  procedure  in  Commission 
proceedings  at  both  trial  and  review 
levels.  The  Commission  is  proposing  to 
revise  several  of  its  present  rules  of 
procedure. 

The  Commission's  present  rules  of 
procedure  were  adopted  in  June  1979 
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(stft-  44  1  K  .\H^J.7  l)uno  J'J.  \'J.''Jii.  and 
last  amended  in  May  1993  (set-  58  FR 
12158  (March  3.  1993)).  The 
Commission  has  determined  that  certain 
procedural  rules  require  further  revision 
to  address  various  problems  that  were 
unforeseen  in  1993.  in  a  further  effort  to 
ensure  "the  just,  speedy,  and 
inexpensive  determination  of  all 
proceedings"  before  the  Commission  (29 
CFR  2700.1(c)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  5,  1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Norman  Gleichman.  General  Counsel. 
Office  of  the  General  Counsel,  Federal 
Mine  Safety  and  Health  Review 
Commission.  1730  K  Street.  NW.  6th 
Floor.  Washington,  DC  20006.  Persons 
submitting  comments  shall  provide  an 
original  and  three  copies  of  their 
comments. 

FOn  FURTHER  INFORMATION  COMTACT: 
Norman  M  Gleichman.  General 
Counsel.  Office  of  the  General  Counsel. 
1730  K  Street.  NW.  6th  Floor. 
Washington.  DC  20006.  telephone  202- 
653-5610  (202-566-2673  for  TDD 
Relay)  These  are  not  toll-free  numbers. 

SUPPLEME^f^ARY  INFORMATION: 

I.  Background 

The  Commission  initially  adopted 
rules  of  procedure  to  practice  before  it 
in  June  1979.  See  44  FR  38227  (June  29, 
1979).  The  rules  were  revised  only 
minimally  until  March  1993.  In  March 
1993.  the  Commission  published  the 
revised  procedural  rules,  which  became 
effective  on  May  3.  1993.  See  58  FR 
12158  (March  3,  1993).  Those  rules 
embodied  significant  changes  brought 
about  by  a  reexamination  of  the  rules  in 
Ught  of  more  than  ten  years'  practical 
experience  with  their  operation  and 
evolving  Commission  case  law. 

Since  March  1993.  the  Commission 
has  become  aware  of  several  rules  that 
require  further  revision,  clarification,  or 
expansion.  These  revisions  were  the 
subject  of  consideration  by  the 
Commission's  administrative  law 
judges,  who  preside  at  hearings  at  the 
trial  level,  and  Commissioners  at  the 
review  level. 

In  the  proposed  rules,  the 
Commission  has  revised  requirements 
related  to  motion  practice  before  the 
Commission.  See  proposed  §§  2700.9. 
2700.10.  2700.70(d).  2700.75(d)  and  (f). 
For  example,  in  order  to  increase 
efficiency  in  the  Commission's 
disposition  of  procedural  motions,  the 
Commission  proposes  requiring  a 
moving  party  to  confer  or  make 
reasonable  efforts  to  confer  with  other 
parties  in  a  proceeding  and  to  state  in 
the  motion  whether  any  party  does  or 
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I  10  In  addition,  the 
Commission  proposes  changing  the 
deadline  for  filing  requests  for 
extensions  of  time  and  allowing  such 
motions  and  oppositions  to  those 
motions  to  be  filed  and  served  by 
facsimile  transmission.  See  proposed 
§§  2700.5(d).  2700.7.  2700.9.  2700.75(d). 
The  Commission  also  proposes 
instituting  a  deadline  for  filing  motions 
requesting  extensions  of  page  limits.  See 
proposed  §§  2700.70(d),  2700.75(fl. 

Furthermore,  the  Commission 
proposes  expanding  the  requirements 
for  certain  pleadings.  For  instance. 
under  the  proposed  rules,  the 
Commission  would  require  page 
numbering  for  all  pleadings.  See 
proposed  §  2700.5(c).  The  Commission 
would  also  institute  a  page  limit  for 
petitions  for  discretionary  review.  See 
proposed  §  2700.70(d). 

In  addition,  the  Commission  proposes 
to  revise  and  clarify  procedures  for 
filing  pleadings  in  temporary 
reinstatement  proceedings.  The 
proposed  revisions  include  the  addition 
of  a  captioning  requirement  for  petitions 
for  review  of  temporary  reinstatement 
orders  and  modifications  to  the 
requirements  regarding  the  manner  and 
date  of  filing  pleadings.  See  proposed 
§§  2700.5(d).  2700.7,  2700.45(a)  and  (f). 
The  Commission  proposes  to  clarify  the 
pleadings  on  which  it  will  base  its 
ruling  and  the  standard  for  granting  a 
motion  to  stay  the  effect  of  a  temporary 
reinstatement  order.  See  proposed 
S  2700.45(f). 

Because  the  proposed  changes  do  not 
constitute  a  major  revision  to  the 
Commission's  procedural  rules,  the 
Commission  has  not  proposed  revising 
§2700.84.  which  provides  in  pertinent 
part  that  the  procedural  rules  in  part 
2700  are  effective  on  May  3.  1993. 
Notice  of  the  effective  date  of  the 
amended  rules  will  be  published  in  the 
Federal  Register  when  the  rules  are 
published  as  final  rules. 

Although  these  rules  are  procedural 
in  nature  and  do  not  require  notice  and 
comment  publication  under  the 
Administrative  Procedure  Act  (see  5 
use.  553(b)(3)(A)).  the  Commission  is 
inviting  and  will  consider  public 
comment  before  adopting  in  final  form 
any  revisions  to  the  existing  rules. 
Comments  may  be  mailed  to  the 
Commission's  General  Counsel  at  the 
address  previously  stated.  It  is  requested 
that  comments  be  filed  no  later  than 
August  5, 1998.  A  section-by-section 
explanation  of  the  proposed  changes  is 
set  forth  below. 


U.  Section-by-Section  .Analysis 
General  Provisions 

Section  2700.5  General  requirements  for 
pleadings  and  other  documents:  status 
or  informational  requests 

In  order  to  eliminate  unnecessary 
confusion,  paragraph  (c)  adds  the 
requirement  that  all  documents  include 
page  numbers.  In  addition,  consistent 
with  proposed  revisions  to  §§  2700.9 
and  2700.45(f),  paragraph  (d)  adds  the 
provision  that  the  filing  of  a  motion  for 
an  extension  of  time  and  a  petition  for 
review  of  a  temporary  reinstatement 
order  is  effective  upon  receipt  rather 
than  upon  mailing. 

Section  2700. 7  Service. 

Consistent  with  the  proposed  changes 
to  §§  2700  9  and  2700.45(f).  paragraph 
(c)  has  been  revised  to  specify  the 
circumstances  under  which  requests  for 
extensions  of  time  and  petitions  fof 
review  of  temporar)  reinstatement 
orders  may  be  served  by  facsimile 
transmission.  In  addition,  paragraph  (c) 
has  been  revised  to  clarify  that  ser\ice 
by  mail  is  effective  upon  n. ailing  for  all 
types  of  mail,  including  first  class. 
express,  or  registered  or  certified  mail, 
return  receipt  requested. 

Section  2700.9  Extensions  of  time. 

As  currently  written.  §  2700.9  requires 
that  a  request  for  an  extension  of  time 
be  filed  before  the  expiration  of  the  time 
allowed  for  filing  or  serving  of  the 
document.  The  Commission 
occasionally  receives  a  request  for  an 
extension  of  time  on  or  shortly  t)efore 
the  due  date  for  filing  or  serving  of  the 
document.  In  such  instances,  the 
Commission  must  dispose  of  the  motion 
prior  to  the  expiration  of  the  time  for  a 
response  to  the  motion.  The 
Commission  proposes  to  amend  the  rule 
to  require  that  a  motion  for  an  extension 
of  time  be  filed  no  later  than  three  days 
prior  to  the  expiration  of  the  time 
allowed  for  the  filing  or  serving  of  the 
document,  and  to  allow  the  motion  and 
any  opposition  of  the  motion  to  be  filed 
and  served  by  facsimile  transmission.  In 
addition,  in  accordance  with  the 
proposed  revisions  to  §2700  10,  the 
moving  party  must  confer  or  make 
reasonable  efforts  to  confer  with  other 
parties  and  shall  state  in  the  motion  for 
a  time  extension,  whether  any  other 
party  opposes  or  does  not  oppose  the 
motion.  Finally,  in  accordance  with  the 
proposed  revisions  to  §  2700  10,  the 
Commission  may  decide  that 
circumstances  warrant  ruling  on  the 
motion  prior  to  the  expiration  of  the 
time  for  a  response. 

Paragraph  (b)  adds  a  provision 
allowing  the  Commission  to  grant  a 
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motion  for  an  extension  of  time  in 
exigent  circumstances,  even  though  the 
request  was  filed  late.  In  such 
circumstances,  the  moving  party  must 
show,  in  writing,  the  reasons  for  the 
party's  failure  to  timely  file  the  request. 

Section  2700.  W  Motions. 

Currently.  §2700.10  does  not  require 
that  a  moving  party  confer  with  parties 
to  ascertain  whether  there  is  opposition 
to  the  motion,  or  to  inform  the 
Commission  of  any  opposition  or  lack  of 
opposition.  As  a  result,  before  the 
Commission  disposes  of  a  procedural 
motion,  it  must  wait  for  the  expiration 
of  the  time  period  for  filing  a  statement 
in  opposition.  For  some  motions 
requiring  prompt  or  immediate 
disposition,  the  Commission  must 
contact  other  parties  or,  if  such  parties 
are  unavailable,  dispose  of  the  motion 
without  a  response,  hi  order  to  more 
efficiently  and  fairly  dispose  of  such 
motions,  the  Commission  proposes  to 
amend  the  rule  to  require  a  moving 
party,  prior  to  filing  a  procedural 
motion,  to  confer  or  make  reasonable 
efforts  to  confer  with  the  other  parties 
and  to  state  in  the  motion  if  any  other 
party  opposes  or  does  not  oppose  the 
motion   In  addition,  the  Commission 
would  add  the  provision  that,  where 
circumstances  warrant,  a  motion  may  be 
ruled  upon  prior  to  the  expiration  of  the 
time  for  response,  and  that  a  party 
adversely  affected  by  the  ruling  may 
seek  reconsideration. 

Complaints  of  Discharge, 
Discrimination  or  Interference 

Section  2700  45  Temporary 
reinstatement  proceedings. 

.^s  currently  written.  §  2700.45(0  does 

i;ot  differentiate  between  petitions  for 
review  filed  pursuant  to  ^  2700.70  and 
petitions  for  review  of  judges'  temporary 
reinstatement  decisions  The  two  types 
of  appeals  are.  however,  procedurally 
distinct   To  highlight  this  distinction, 
the  Commission  proposes  to  amend  the 
rule  to  require  that  petitions  filed  under 
t)  2700  45(0  be  captioned  "Petition  for 
Review  of  Temporary  Reinstatement 
Order' 

Under  section  105(c)(2)  of  the  .Mine 
Act.  the  Commission  is  directed  to 
expedite  temporarv  reinstatement 
proceedings.  30  L'.S.C.  815(c)(2).  In 
furtherance  of  this  directive,  the 
(  ommission  proposes  to  amend 
^  2700  45(0  as  follows:  (1)  To  allow  any 
pleadings  m  a  temporary  reinstatement 
proceeding  to  be  filed  and  served  by 
facsimile  transmission;  (2)  to  provide 
that  the  filing  of  a  petition  for  review  of 
a  temporary  reinstatement  order  is 
effective  upon  receipt;  (3)  to  require  that 
any  response  to  a  petition  must  be  filed 


within  5  days  following  service  of  the 
petition,  rather  than  5  days  following 
receipt  of  the  petition,  as  the  rule 
currently  provides;  and  (4)  to  clarify 
that  the  Commission's  ruling  on  a 
petition  shall  be  based  on  the  petition 
and  any  respon.se.  and  that  any  further 
briefing  will  be  entertained  only  at  the 
express  direction  of  the  Commission. 
Proposed  §  2700.45(0  also  clarifies  that 
the  petition  shall  include  proof  of 
service  on  all  parties  by  a  means  of 
delivery  no  less  expeditious  than  that 
used  for  filing  the  petition.  The 
proposed  rtnision  allowing  pleadings 
filed  under  §  2700.45(0  to  be  served  by 
facsimile  transmission  is  also  reflected 
in  proposed  §  2700  45(a). 

Current  §  2700.8,  which  the 
Commission  does  not  propose  to  revise. 
applies  to  proposed  §  2700.45(0.  as  well 
as  other  sections  .Accordingly,  if  a 
petition  for  review  of  a  temporary 
reinstatement  order  is  served  by  mail, 
under  current  §  2700.8.  5  days  would  be 
added  to  the  time  allowed  by  proposed 
§  2700.45(0  for  the  filing  of  an\ 
response  to  the  petition 

Presently  .  a  petition  for  review  under 
§2700.45(0  does  not  stay  the  effect  of  a 
judge's  temporary  reinstatement  order. 
Although  operators  have  moved  to  stay 
the  effect  of  the  order  when  filing  a 
petition,  in  Secretary  of  iMbor  on  behalf 
of  Bowling  v.  Perr,-  Transport.  Inc.,  15 
FMSHRC  196  (February  1993).  the 
Commission,  in  denying  such  a  motion. 
stated  that  "jalbsent  some  extraordinary- 
circumstance,  yet  to  be  advanced,  the 
granting  of  such  a  motion  would 
eviscerate  the  temporary  reinstatement 
provision  of  the  Mine  Act."  Id  at  198. 
The  Commission  proposes  to  codify  this 
holding  of  Perry  Transport  by  explicitly 
providing  in  §  2700.45(0  that  the 
Commission  will  grant  a  motion  to  stay 
the  effect  of  a  temporary  reinstatement 
order  only  under  extraordinary 
circumstances. 

Review  by  the  Commission 

Section  2700  70  Petitions  for 

discretionary  re\iew 

Paragraph  (a)  has  been  revised  to 
clanfy  that  procedures  governing 
petitions  for  review  of  temporary 
reinstatement  orders  may  be  found  in 
proposed  §  2700  45(0  In  addition, 
paragraph  (d)  adds  a  35-page  limit  for 
petitions  for  discretionary  review. 
Under  the  present  rule,  there  is  no  page 
number  limitation  for  petitions  for 
discretionary  review.  In  order  to 
promote  brevity  and  concision  in 
pleading,  the  Commission  would  set  a 
page  limit  for  petitions  for  discretionary 
review  identical  to  the  page  limit  for  a 
petitioner's  opening  brief.  Consistent 
with  proposed  changes  to  §  2700.75,  the 


Commission  also  proposes  revising 
§  2700.70(d)  to  institute  a  deadfine  for 
filing  a  motion  requesting  an  extension 
of  the  35-page  Hmit,  and  to  provide  that 
an  extension  in  page  Umit  will  be 
permitted  by  the  Commission  for  good 
cause  shown. 

Section  2700.75  Briefs. 

Under  the  present  rule,  a  motion  for 
an  extension  of  time  to  file  a  brief  must 
be  filed  within  the  time  Hmit  prescribed 
for  filing  the  brief.  The  Commission 
would  revise  §  2700.75  to  require  that 
such  motions  comply  v«th  the  proposed 
revisions  to  §  2700.9.  See  proposed 
§  2700.75(d). 

In  addition,  the  Commission  would 
revise  §  2700.75  to  institute  a  deadline 
for  filing  a  motion  requesting  an 
extension  of  page  limit  for  a  brief.  See 
proposed  §  2700.75(0-  The  Commission 
often  receives  a  motion  requesting  an 
extension  of  page  limit  and  an  attached 
brief  that  exceeds  the  page  limit  on,  or 
shortly  before,  the  date  tliat  the  brief  is 
due  to  be  filed.  In  such  instances,  the 
Commission  must  contact  other  p>arties 
to  determine  whether  the  motion  is 
opposed  or,  if  such  parties  are 
unavailable,  dispose  of  the  motion 
without  a  response.  If  the  Commission 
were  to  deny  the  motion,  the  filing  party 
would  have  little  time,  if  any.  to  file 
another  brief  that  conforms  to  the  page 
limit.  In  order  to  avoid  this  harsh  result, 
the  Commission  on  occasion  has  been 
effectively  denied  an  opportunity  to 
give  full  consideration  to  whether  a 
page  extension  is  necessary  and,  if  so, 
the  amount  that  the  limit  should  be 
exceeded  Therefore,  the  Commission 
proposes  to  amend  the  rule  by  requiring 
that  a  motion  requesting  an  extension  of 
page  limit:  (1)  Be  filed  not  less  than  10 
days  prior  to  the  date  that  the  brief  is 
due  to  be  filed;  (2)  state  the  approximate 
length  of  the  extension  required;  and  (3) 
comply  writh  the  requirements  of 
proposed  section  2700.10,  including  the 
requirement  that  a  motion  state  whether 
any  other  party  opposes  or  does  not 
oppose  the  motion.  Finally,  the 
Commission  would  revise  §  2700.75(c) 
to  specify  that  an  extension  in  page 
limit  will  be  permitted  by  the 
Commission  for  good  cause  shown. 

Section  2700. 76  Interlocutory  review. 

Paragraph  (a)  has  been  revised  to 
clarify  that  procedures  governing 
petitions  for  review  of  temporary 
reinstatement  orders  may  be  found  in 
proposed  §  2700.45(f). 

Matters  of  Regulatory  Proc  erfure 

The  Commission  has  determined  that 
these  rules  are  not  subject  to  Office  of 
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The  Commission  has  determined 
under  the  Regulatory  Flexibihty  Act  (5 
U  S.C.  601-612)  that  these  rules,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
Regulatory  Flexibihty  Statement  and 
Analysis  has  not  been  prepared. 

The  Commission  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  does  not  apply  becauM 
these  rules  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
ManagBment  and  Budget 

Lift  oTSubiecta  in  29  CFR  Part  2700 

Administrative  practice  and 
procadure,  Ex  parte  communications. 
Lawyers.  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  29 
CFR  part  2700  as  follows 

PART  2700-  PnoCEDURAL  RULES 

1.  The  autnoruy  i  italion  for  part  2700 
continues  to  read  as  follows: 

Aulhohty:  30  U  S  C  815  and  823. 

2.  Section  2700. S  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows; 

12700.5     Q«n«rsl  r»qulr«m«nta  fof 
pleadings  and  oth«f  documor*"-,   "sr.itua  or 
Informational  requests. 

«  •  •  ■  • 

(c)  Necessary  information.  Al\ 
documents  shall  be  legible  and  shall 
clearly  identify  on  the  cover  page  the 
filing  p>arty  by  name  All  documents 
shall  be  dated  and  shall  include  the 
assigned  docket  number,  page  numbers. 
and  the  filing  person's  address  and 
telephone  number  Wntten  notice  of  any 
change  in  address  or  telephone  number 
shall  be  given  promptly  to  the 
Commission  or  the  Judge  and  all  other 
parties. 

(d)  Manner  and  date  of  filing  A 
notice  of  contest  of  a  citation  or  order, 
a  petition  for  assessment  of  penalty,  a 
complaint  for  compensation,  a 
complaint  of  discharge,  discrimination 
or  interference,  an  application  for 
temporary  reinstatement,  and  an 
application  for  temporary  reUef  shall  be 
filed  by  personal  delivery,  including 
courier  service,  or  by  registered  or 
certified  mail,  return  receipt  requested. 
All  subsequent  documents  that  are  filed 
with  a  judge  or  the  Commission  may  be 
filed  by  first  class  mail,  including 
express  mail,  or  by  personal  deUvery 
When  filing  is  by  personal  delivery, 
filing  is  effective  upon  receipt.  When 
filing  is  by  mail,  filing  is  effective  upon 


mailing,  ca  '  the  Iilmg  oi  a 

petition  for  ..)nary  review,  a 

petition  for  review  of  a  temporary 
reinstatement  order,  and  a  motion  for 
extension  of  time  is  effective  upon 
receipt  See  S§  2700  9.  2700  45(f),  and 
2700.70.  Filing  by  facsimile 
transmission  is  permissible  only  when 
specifically  permitted  by  these  rules 
[see  SS  27C)0.9.  2700.45('f).  2700.52  and 
2700.70).  or  when  otherwise  allowed  by 
a  fudge  or  the  Commission.  Filing  by 
facsimile  transmission  is  effective  upon 
receipt. 
«         •         •         •         • 

3.  Section  2700.7  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§2700.7     S*>rv(ce 

(c)  Methods  of  service.  A  notice  of 
contest  of  a  citation  or  order,  a  proposed 
penalty  asaesament.  a  petition  for 
asaesament  of  penalty,  a  complaint  for 
compensation,  a  complaint  of  discharge, 
discrimination  or  interference,  an 
application  for  temporary  reinstatement, 
and  an  application  for  temporary  reUef 
shall  be  served  by  personal  delivery, 
including  courier  service,  or  by 
registered  or  certified  mail,  return 
receipt  requested.  All  subsequent  papers 
may  be  served  by  (>ersonal  delivery  or 
by  first  class  mail,  including  express 
mail  service,  except  as  sf>ecified  in 
§§  2700.9  and  2700.45  (extensions  of 
time  and  temporary  reinstatement 
proceedings).  Service  by  mail,  including 
first  class,  express,  or  registered  or 
certified  mail,  return  receipt  requested, 
is  effective  upon  mailing.  Service  by 
personal  delivery  is  effective  upon 
receipt.  When  filing  by  facsimile 
transmission  [see  §  2700.5(d)).  the  fiUng 
party  must  also  serve  by  facsimile 
transmission  or  by  a  means  as 
expeditious  as  facsimile  Service  by 
facsimile  transmission  is  effective  upon 
receipt 
•         •         •         •         • 

4.  Section  2700.9  is  revised  to  read  as 
follows: 

§2700.9       Elten^ions    ;'  ?im,» 

(a)  The  time  tor  liUng  or  serving  any 
document  may  be  extended  for  good 
cause  shown.  Filing  of  a  motion 
requesting  an  extension  of  time, 
including  a  facsimile  transmission,  is 
•ffective  upon  receipt.  A  motion 
requesting  an  extension  of  time  shall  be 
received  no  later  than  3  days  prior  to  the 
expiration  of  the  time  allowed  for  the 
filing  or  serving  of  the  document,  and 
shall  comply  with  §  2700.10.  The 
motion  shall  include  proof  of  service  on 
all  parties  by  a  means  of  deUvery  no  less 
expeditious  than  that  used  for  filing  the 
motion.  A  motion  requesting  an 


extension  of  time  and  a  statement  in 
opposition  to  such  a  motion  may  be 
filed  and  served  by  facsimile 

(b)  In  exigent  cirr  iinistaru  rs   aii 
extension  of  time  i:;  i%  t>f  k;ra!i!tKi  even 
though  the  request  was  tiifi!  ifter  ihf 
designated  time  for  filing  has  fx;  irHO   in 
such  circumstances,  the  party 
requesting  the  extension  must  show,  in 
writing,  the  reasons  for  the  party's 
failure  to  make  the  request  before  the 
time  prescribed  for  the  filing  had 
expired. 

5  Section  2700  10  is  amended  by 
redesignating  paragraph  (c)  as  (d).  , 

revising  newly  redesignated  paragraph 
(d)  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows 

§2700  10     Motions. 

•  •  *  •  * 

(c)  Prior  to  filing  a  procedural  motion. 
the  moving  party  shall  confer  or  make 
reasonable  efforts  to  confer  with  the 
other  parties  and  shall  state  in  the 
motion  if  any  other  party  opposes  or 
does  not  oppose  the  motion. 

(d)  A  statement  in  opposition  to  a 
written  motion  may  be  filed  by  any 
party  within  10  days  after  service  upon 
the  party.  Unless  otherwise  ordered, 
oral  argument  on  motions  will  not  be 
heard.  Where  circumstances  warrant,  a 
motion  may  be  ruled  upon  prior  to  the 
expiration  of  fhp  time  for  response;  a 
party  adverstiv   iff.H  ted  by  the  ruling 
may  seek  reconsideration. 

6.  Section  2700.45  is  amended  by 
revising  paragraphs  (a)  and  (f)  to  read  as 
follows 

§2700  45     Temporary  ratnstatemert 
proceedings 

(a)  Service  of  pleadings  A  copy  of 
each  document  filed  with  the 
Commission  in  a  temporary 
reinstatement  proceeding  shall  be 
served  on  all  parties  by  personal 
delivery,  including  courier  service,  by 
certified  or  registered  mail,  return 
receiprt  requested  or,  as  specified  in 
paragraph  (f)  of  this  section,  by 
tacsimile  transmission. 

•  ■        •        «        • 

(f)  Review  of  order.  Review  by  the 
Commission  of  a  Judge's  written  order 
granting  or  denying  an  appUcation  for 
temporary  reinstatement  may  be  sought 
by  filing  with  the  Commission  a 
petition,  which  shall  be  captioned 
"Petition  for  Review  of  Temporary 
Reinstatement  Order.  "  with  supporting 
arguments,  within  5  days  following 
receipt  of  the  Judge's  written  order.  The 
filing  of  any  such  i>etition  is  effective 
upon  receipt.  The  petition  shall  include 
proof  of  service  on  all  parties  by  a 
means  of  delivery  no  less  expeditious 
than  that  used  for  filing  the  petition. 
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The  filing  and  service  of  any  pleadings 
under  this  rule  may  be  made  by 
facsimile  transmission.  The  filing  of  a 
petition  shall  not  stay  the  effect  of  the 
judge's  order  unless  the  Commission  so 
directs;  a  motion  for  such  a  stav  will  l>e 
granted  only  under  exlxaordinan 
circumstances.  Any  response  shall  be 
filed  within  5  days  following  ser\-ice  of 
a  petition.  The  Commission's  ruling  on 
a  petition  shall  be  made  on  the  basis  of 
the  petition  and  any  response  (any 
further  bnefs  will  be  entertained  only  at 
the  express  direction  of  tht; 
Commission),  and  shall  be  rendered 
within  10  days  following  receipt  of  any 
response  or  the  expiration  of  the  period 
for  filing  such  response.  In 
extraordinary  circumstances,  the 
Commission's  time  for  decision  may  be 
extended. 

•  *         «         •         « 

7,  Section  2700.70  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§2700  70    Petlttons  for  dlacretJonary 
review. 

(a)  Procedure.  Any  person  adversely 
affected  or  aggrieved  by  a  Judge  s 
decision  or  order  may  file  with  the 
Commission  a  petition  for  discretionary 
review  within  30  days  after  issuance  of 
the  decision  or  order  Filing  of  a  petition 
for  discretionary  review,  including  a 
facsimile  transmission,  is  effective  upon 
receipt  Two  or  more  parties  may  join  m 
the  same  petition;  the  Commission  may 
consolidate  related  petitions 
Procedures  governing  petitions  for 
review  of  temporary  reinstatement 
orders  are  found  at  §  2700, 45(f). 
■         •         •         •         * 

(d)  Requirements  Each  issue  shall  be 
separately  numbered  and  plainly  and 
concisely  stated,  and  shall  be  supported 
by  detailed  citations  to  the  record,  when 
assignments  of  error  are  based  on  the 
record,  and  by  statutes,  regulations,  or 
other  principal  authorities  relied  upon 
Except  bv  permission  of  the 
Commission  and  for  good  cause  shown, 
petitions  for  discretionary  review  shall 
not  exceed  35  pages.  A  motion 
requesting  an  extension  of  the  page  limit 
shall  be  filed  not  less  than  10  days  prior 
to  the  date  the  petition  for  discretionary 
review  is  due  to  be  filed,  shall  state  the 
approximate  length  of  the  extension 
required,  and  shall  comply  with 
§2700,10.  Except  for  good  cause  shown, 
no  assignment  of  error  by  any  party 
shall  rely  on  any  question  of  fact  or  law 
upon  which  the  ludge  had  not  been 
afforded  an  opportunity  to  pass, 

•  •        •        *        • 

8   Section  2700  75  is  amended  by 
revising  paragraphs  (c)  and  (d),  by 


redesignating  paragraph  (f)  as  igj.  and  by 
adding  a  new  paragraph  (f]  to  read  as 

folli.iws: 

§  2700  75     Bnefs. 

•  »         •  »         * 

(c)  Length  of  brief.  Except  by 
permission  of  the  Commission  and  for 
good  cause  shown,  opening  briefs  shall 
not  exceed  35  pages,  response  briefs 
shall  not  exceed  25  pages,  and  reply 
bnefs  shall  not  exceed  15  pages.  A  brief 
of  an  amicus  curiae  shall  not  exceed  25 
pages  A  brief  of  an  intervener  shall  not 
exceed  the  page  limitatiori  applicable  to 
the  party  v\-hose  position  it  supports  in 
affirming  or  reversing  the  judge,  or  if  a 
different  position  is  taken,  such  brief 
shall  not  exceed  25  pages  Tables  of 
contents  or  authorities  shall  not  be 
counted  against  the  length  of  a  b.nef 

(d)  Motion  for  extension  of  time.  A 
motion  for  an  extension  of  time  to  file 
a  bnef  shall  comply  with  §  2"00-9.  The 
Commission  may  decline  to  accept  a 
brief  that  is  not  timely  filed. 

«         •         •         «  * 

(f)  Motion  for  extension  of  page  limit. 
A  motion  requesting  an  extension  of  the 
page  limit  for  a  brief  shall  be  filed  not 
less  than  10  davs  prior  to  the  date  the 
bnef  is  due  to  be  filed,  shall  state  the 
approximate  length  of  the  extension 
required,  and  shall  comply  with 
§2700.10. 
«  •  «  «  • 

9,  Section  2700  76  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  2700,76    Interlocutory  review. 

(a)  Procedure-  Interlocutory  review  by 
the  Commission  shall  not  be  a  matter  of 
right  but  of  the  sound  discretion  of  the 
Commission.  Procedures  governing 
petitions  for  review  of  temporary 
reinstatement  orders  are  found  at 

§2700.45(0. 

•  «  *  *  * 

Mary  Lu  Jordan, 

Chairman,  Federal  Mine  Safety  and  Health 
Re\iew  Commission. 

:FRDoc  98-12157  Filed  5-6-98;  8:45  am) 

BILUMG  CO0£  673S-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  218,  250,  and  256 
RIN  1010-AC32 

Postlease  Operations  Safety 

AGENCY:  Minerals  Management  Service 
i.MM.S],  Interior 

ACTION:  E.vctension  of  comment  period 
for  proposed  rule. 


SUMMARY:  This  notice  extends  to  juiy  17, 
19'^b  the  deadline  for  submitting 
comments  on  the  proposed  rule  on 
Postlease  Operations  Safety. 
DATES:  We  will  consider  all  comments 
received  by  July  17.  1998.  and  we  may 
not  fully  consider  comments  received 
after  July  17,  1998. 

ADDRESSES:  Mail  or  hand-carry  written 
con.me:ns  (three  copies)  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  381  Elden  Street; 
Mail  Stop  4024;  Hemdon,  Virginia 
20170-4817;  Attention:  Rules 
Processing  Team 

FOR  FURTHER  INFORMATKX  CONTACT: 
Kumkum  Ray,  Engineering  and 
Operations  Di\isinn   at  fOS)  787-1600. 
SUPPLEMENTARY  INFORMATION:  MMS  was 
asked  to  extend  the  deadline  for 
submitting  comments  on  the  proposed 
Postlease  Operations  Safety  rule 
published  on  February  13,  1998  (63  FR 
7335)  and  the  correction  to  the  proposed 
rule  published  on  March  9.  1998  (63  FR 
11385).  The  request  explains  that  the 
proposed  nile  has  a  number  of 
important  changes  that  require  careful 
consideration  for  comprehensive 
comments.  Because  the  proposed  rule 
was  rewritten  in  "plain  EngUsh"  and 
sections,  paragraphs,  and  sentences  do 
not  have  the  same  order  and  numbering 
sequence  as  the  current  regulations  in 
30  CFR  part  250,  subpart  A,  additional 
time  was  requested  to  sort  out  the 
proposed  rule  for  comparison. 

Dated:  May  1.  1998, 
E.  P.  Danenbpr^er. 

Chief.  Engineering  and  Operations  Division. 
(FR  Doc  98-12057  Filed  S-&-98;  8:45  am) 

BICUNG  CODE  43i(MilR-M 


DEPARTMENT  OF  TRANSPOPTATiON 
Coast  Guard 

33CFRParll00 

[CGD07-9&^24] 
RIN  2115-^E46 

Special  Local  Regulations   Dee'-fiek-j 
Beach,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  permanent  special  local 
regulations  for  the  Annual  Deerfield 
Beach  Super  Boat  Grand  Prix  powerboat 
race.  This  event  will  be  held  annually 
offshore  Deerfield  Beach  on  the  third 
Simday  of  July,  between  12:30  p.m.  and 
4  p.m.  Eastern  DayUght  Time  (EDT). 
These  regulations  are  necessary  to 
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pruvtdu  lui  Uio  :>attity  ul  Ute  ua 
navigable  Waters  during  the  event. 

DATES:  Comments  must  be  received  on 
or  before  )une  8.  1998 

AOOMMES: ''^  <ts  may  be  mailed  to 

U.S.  Coast  (..  '  .up  Miami.  100 

MacArthur  Causeway  Miami  Beach. 
Florida  33139,  or  may  be  delivered  to 
the  Operations  Department  at  the  same 
address  between  7  a.m  and  3:30  p.m.. 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (305) 
535-4448.  Comments  will  become  a  part 
of  the  public  docket  and  will  be 
available  for  copying  and  inspection  at 
the  same  address 

FOR  FURTHeR  INFORIflATKJN  CONTACT: 
QMCS  T  Kierulff.  Coast  Guard  Group 
Miami.  FL  at  (305)  535-4448 

SUPPLEMENTARY  INFORMATTOH: 


,-..I   f,r 


unriit-nts 


1  ne  v^oast  i.udm  tiiicourages 
Interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  rulemaking 
(CGD07-98-024)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  It  may  change  this  proposal  in 
view  of  the  comments  received.  The 
Coast  Guard  plans  no  public  hearing 
Persons  may  request  a  public  hearing  by 
writing  to  the  address  under  ADDRESSES. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register 

Background  and  Purpose 

Each  year  in  July,  Super  Boat 
International  Productions  Inc..  sponsors 
a  high  speed  power  boat  race  with 
approximately  thirty-five  (35)  race 
boats,  ranging  in  length  from  24  to  50 
feet,  participating  in  the  event.  There 
are  approximately  two  hundred  (200) 
spectator  craft.  The  race  takes  place  in 
the  Atlantic  Ocean  1,000  feet  off 
Deerfield  Beach.  The  race  boats  compete 
at  high  speeds  with  numerous  spectator 
craft  in  the  area,  creating  an  extra  or 
unusual  hazard  in  the  navigable 
waterways.  These  regulations  will 
prohibit  entry  into  the  regulated  area  by 
non-participating  vessels,  and  will 
establish  spectator  craft  areas  for  boaters 
to  safely  watch  the  race. 


Regulatory  Lvaiuation 

This  IS  not  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  order  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  pohcies 
and  procedures  of  EXDT  is  unnecessary. 
Entry  into  the  regulated  area  is 
prohibited  for  only  4.5  hours  annually 
on  the  day  of  the  event 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdiction  with 
populations  of  less  than  50.000. 

Therfore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(h)  that  this  proposed 
rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the  regulations  would  only  be  in  effect 
for  approximately  45  hours  for  one  day 
each  year  in  a  limited  area  offshore 
Deerfield  Beach.  If,  however,  you  think 
that  your  business  or  organization 
qualifies  as  a  small  entity  and  that  this 
proposed  rule  will  have  a  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  proposed  rule  will 
economically  affect  it. 

CoUectinn  ul  iiiliinji.ititin 

These  proposed  regulations  contain 
no  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


FnvirDnmental  Assessment 

.  ;.'j  L  ds,t  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2  B.2.a  (CE 
•34(h))  of  Commandant  Instruction 
M16475  IC,  and  has  determined  that 
this  action  is  categorically  excluded 
from  further  environmental 
documentation. 

1  ist  of  Subjects  in  33  CFR  Part  100 

M<ir;nf  sdft'tv,  .Navigation  (water), 
Kffxirti.'ig  ami  recordkeeping 
requirements,  Waterways. 

Propo*«l  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Fart  100 
of  Title  33.  Code  of  Federal  Regulations, 
as  follows 

PART  100— (AMENDED] 

1  1  he  authority  (  liation  for  part  100 
continues  to  read  as  follows 

Authority:  33  U.S.C  1233,  49  CFR  1.46  and 

33  CJ-R  100  35 

2.  A  new  §  100.733  is  added  to  read 
as  follows: 

§100  733     Annual  Deerrield  Beach  Super 
Boat  Race.  Qeertleid  B««ch,  FL 

;di  tif'guiutt'd  .;rp(js  — 111  Re^ulatpd 
Aivas  An  area  within  a  line  loining  the 
foUowixxg  points: 

Comer  point  1;  26-19. 7N — 080-04  4W 
Comer  point  2:  26-19  7N— 060-03  9VV 
Comer  point  3:  26-15.7N— 080-04  4W 
Comer  point  4:  26-15. 7N— 080-04. 9W.  All 
coordinates  reference  Datum  NAD  83 

(2)  Spectator  Area.  A  spectator  area  is 
established  in  the  vicinity  of  the 
regulated  area  for  spectator  traffic  and  is 
defined  by  a  line  joining  the  following 
points: 

Comer  point  1:  26-15.7N— 080-03.9W 
Comer  point  2:  26-15.7N— 08O-04.tW 
Comer  point  3:  26-19  7N— 060-03. 7W 
Comer  point  4:  26-19.7N— O8O-03.5W.  All 
coordinates  reference  Datum:  NAD  83. 

(3)  Buffer  Zone.  A  buffer  zone  of  406 
yards  separates  the  racecourse  and  the 
spectator  fleet. 

(b)  Special  local  regulations.  (1)  Entry 
into  the  regulated  area  by  other  than 
event  participants  is  prohibited  unless 
otherwise  authorized  by  the  Patrol 
Commander.  At  the  completion  of 
scheduled  races  and  the  departtire  of 
participants  from  the  regulated  area. 
trafPc  may  resume  normal  operations. 
Traffic  may  be  permitted  to  resume 
normal  operations  between  scheduled 
racing  events  at  the  discretion  of  the 
Patrol  Commander. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
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and  all  vessels  to  take  immediate  steps 
to  avoid  coliisien.  The  display  of  an 
orange  distress  smoke  signal  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  stop  immediately. 

(3)  Spectators  required  to  maintain  a 
safe  distance  from  the  ra(P(  ourse  at  all 
times. 

(b)  Effective  Date  This  section 
becomes  effective  annually  at  12  p.m. 
and  terminates  at  4:30  p.m.  EOT,  on  the 
third  Sunday  of  July. 

Dated:  April  24,  1998 
R.C.  Olsen.  Jr.. 

Captain.  U.S.  Coast  Guard.  Acting 
Commander,  Seventh  Coast  Guard  District. 
(FR  Doc  98-12138  Filed  5-6-98;  8:45  am] 

BILUNG  CODC  «910-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD 11-98-005] 
RIN2115-AA97 

Safety/Security  Zone;  San  Francisco 
Bay,  San  Pablo  Bay,  Carquinez  Straits, 
and  Suisun  Bay,  CA 

agency:  Coast  Guard.  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  moving  safety/ secuuty  zone 
around  vessels  transporting  foreign 
research  reactor  spent  nuclear  materials 
on  the  navigable  waters  of  San 
Francisco  Bay.  San  Pablo  Bay. 
Carquinez  Straits,  and  Suisun  Bay,  CA 
The  zone  will  extend  200  yards  ahead 
and  astern,  and  100  vards  to  each  side 
of  each  vessel  carrying  the  nuclear 
materials,  during  transit  from  buoys  7 
and  8  in  the  San  Francisco  Bay  Traffic 
Lane  to  the  Weapons  Support  Facility 
Seal  Beach  Detachment  Concord  on 
Suisun  Bay.  When  the  vessel  is  safelv 
moored  at  the  Weapons  Support 
Facility,  the  zone  will  close  to 
encompass  all  waters  within  100  yards 
of  the  vessels  and  will  remain  so  until 
all  nuclear  materials  cargo  handling 
operations  have  been  completed 

The  purpose  of  this  safety  security 
zone  are  two-fold:  To  ensure  the  safety 
of  the  participant  transport  vessels  and 
crew,  and  of  all  other  vessels  and  crew 
in  the  vicinity  of  the  participant 
transport  vessels;  and  to  ensure  the 
security  of  the  participant  transport 
vessels,  and  of  the  property  of  the 
United  States  Government  contained  on 
those  vessels,  against  sabotage  or  other 
subversive  and/or  disruptive  acts  No 
persons  or  vessels  will  be  allowed  to 


enter,  operate,  or  anchor  within  this 
zone,  except  as  may  be  authorized  by 
Commander,  Eleventh  Coast  Guard 
District,  or  his  designated 
representative. 

DATES:  Com.ments  must  be  received  on 
or  before  luly  6.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Mark  Dix.  Coast 
Guard  Marine  Safetv  Office  San 
Francisco  Bay.  at  (510)  437-3073, 
betw^een  the  hours  of  7:30  a.m.  and  4 
p.m   PDT  Monday  through  Friday, 
except  feueral  holidays. 

ADDRESSES:  U.S.  Coast  Guard  Marine 
Safetv  Office  San  Francisco  Bay. 
Building  14.  Coast  Guard  Island, 
Alameda,  C.\  94501-5100. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  m  this  rjiemakingby 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  iheir  names 
and  addresses.  identiK-ing  this  proposal 
by  do(,ket  number  {CGDll-98-005)  and 
the  specific  section  of  this  proposal  to 
which  their  comments  applv,  and  give 
reasons  for  each  comment.  Receipt  of 
comments  will  be  acknowledged  if  a 
stamped,  self-addressed  postcard  or 
envelope  is  enclosed.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  The  proposed  rule  may  be 
changed  in  light  of  comments  received 
No  public  hearing  on  this  proposal  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  for 
oral  presentation  will  enhance  the 
rulemaking  process. 

Background  and  Purpose 

As  part  of  a  major  national  security 
objective  to  further  the  objectives  of  the 
1968  Treaty  On  Non-Proliferation  of 
.Nuclear  Weapons,  the  United  States 
Department  of  Energy  (DOE)  will  be 
receiving  shipments  of  foreign  research 
reactor  spent  nuclear  fuel  at  the 
Weapons  Support  Facility  Seal  Beach 
Detachrfient  Concord  m  Concord,  CA 
.■\s  such,  DOE  is  responsible  for  the 
shipments  necessitating  promuiBation  of 
this  safety/security  zone. 

The  Coast  Guard  proposes  to  establish 
a  moving  safety /security  zone  around 
each  vessel  transporting  these  foreign 
research  reactor  spent  nuclear  materials 
on  behalf  of  DOE  and  the  United  States 
Government  on  the  navigable  waters  of 
San  Francisco  Bay,  San  Pablo  Bay. 
Carquinez  Straits,  and  Suisun  Bav,  CA, 


and  at  the  Weapons  Support  Facility 
Seal  Beach  Detachment  Concord. 

The  Coast  Guard  does  not  anticipate 
that  maritime  traffic  will  be  significantly 
impacted  by  the  promulgation  of  this 
safety/security  zone  because  DOE  has 
advised  that  there  will  be  irregular  and 
infrequent  shipments,  and  that 
expeditious  transits  will  be  scheduled 
for  days  and  times  of  light  maritime 
traffic  so  as  to  maximize  safety  and 
minimize  any  delay  or  inconvenience 
caused  by  the  shipments.  The  purposes 
of  this  safetv/security  zone  are  two-fold: 
(1)  Pursuant  to  33  CFR  165.23.  to  ensure 
that  safety  of  the  participant  transport 
vessels  and  crew,  and  of  all  other 
vessels  and  crew  in  the  vicinity  of  the 
participant  transport  vessels;  and,  (2) 
pursuant  to  33  CFR  165.33,  to  ensure 
the  security  of  the  participant  transport 
vessels,  and  of  the  property  of  the 
United  States  Government  contained  on 
those  vessels,  against  sabotage  or  other 
subversive  and/or  disruptive  acts. 

Discussion  and  Proposed  Rule 

The  proposed  safety/security  zone 
will  extend  200  yards  ahead  and  astern, 
and  100  yards  to  each  side  of  vessels 
carrying  the  nuclear  materials,  during 
transit  from  buovs  7  and  8  in  the  San 
Francisco  Bay  Traffic  Lane  (LLNR  4190 
&  4195.  positions  37''46.9TsI,  122''35.4'W 
&  37'46.5'N.  122''35.2'W,  respectively) 
to  the  Weapons  Support  Facility  Seal 
Beach  Detachment  Concord  on  Suisun 
Bay  (position  38''03.3'N,  122''02.5'W). 
Once  the  vessel  is  safety  moored,  the 
zone  will  close  to  encompass  all  waters 
within  100  yards  of  the  vessel  and  will 
remain  so  until  all  nuclear  materials 
cargo  handling  operations  have  been 
completed.  No  persons  or  vessels  will 
be  allowed  to  enter,  operate,  or  anchor, 
including  any  emergency  mooring  or 
anchoring,  within  this  zone  during  the 
vessel's  transit  and  subsequent  cargo 
handling  operations  except  as  may  be 
authorized  by  Commander,  Eleventh 
Coast  Guard  District,  or  his  designated 
representative. 

DOE  anticipates  that  these  shipments 
will  take  place  at  irregular  intervals  for 
an  undetermined  period  of  years.  Thys. 
the  actual  dates  and  times  that  this 
safety/security  zone  will  be  activated 
are  not  known  by  the  Coast  at  this  time. 
The  Eleventh  Coast  Guard  District 
Commander  will  cause  notice  of  the 
activation  of  this  safety/security  zone  to 
be  made  by  all  appropriate  means  to 
effect  the  widest  publicity  among  the 
affected  segments  of  the  public, 
including  publication  in  the  Federal 
Register  as  practicable,  in  accordance 
with  the  provisions  of  33  CFR  165.7(a); 
such  means  of  announcement  may 
include,  but  are  not  limited  to. 
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Broadudst  Notice  lo  Mdniiers.  Die  Coast 
Guard  will  also  issue  a  Broadcast  Notice 
to  Mariners  notifying  the  public  when 
nuclear  materials  cargo  handling  has 
been  completed 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
signifii-ant  under  the  regulatory  policies 
and  procedures  of  the  [department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  EXDT  is  unnecessary. 
Maritime  traffic  will  not  be  significantly 
impacted  because  of  the  infrequent 
transits  necessitating  activation  of  this 
safety  zone,  and  the  limited  duration  of 
the  zone  during  transit  and  cargo 
operations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
small  businesses  and  not-for-profit 
organizations  that  are  not  dominant  in 
their  respective  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50.000.  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  is  not  expected  to 
have  a  significant  economic  impact  on 
any  substantial  number  of  entities, 
regardless  of  their  size. 

Assistance  for  Small  Entities 

In  accordance  with  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LCDR  Mark 
Dix.  Coast  Guard  Marine  Safety  Office 
San  Francisco  Bay.  at  the  address  listed 
in  ADDRESSES 


Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this 
rulemaking  in  accordance  with  Figure 
2-1,  paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1C.  and  has 
determined  that  this  particular  action  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
is  in  file  in  the  rulemaking  docket,  and 
is  available  for  inspection  at  the  address 
shown  above  in  the  paragraph  entitled 
FOR  FURTHER  INFORMATION  CONTACT 

A  copy  of  DOE's  "Final 
Environmental  Impact  Statement  on  a 
Proposed  Nuclear  Weapons 
Nonproliferation  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel"  has  also  been  placed  in  the 
rulemaking  docket  and  is  available  for 
inspection  at  the  address  shown  above 
in  the  paragraph  entitled  FOR  FURTHER 
INFORMATION  COMTACT.  To  request  your 
own  copy  of  this  document,  contact: 
Charles  Head.  Program  Manager.  Office 
of  Spent  Nuclear  Fuel  Management 
(EM-67).  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW, 
Washington.  IX:  20585. 

Unfunded  M.nul.itps 

Under  the  Lniunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so.  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected. 

No  state,  local,  or  tribal  government 
entities  will  be  affected  by  this  rule,  so 
this  rule  will  not  result  in  annual  or 
aggregate  costs  of  $100  million  or  more. 
Therefore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Act. 


List  of  Subjects  in  M  CFR  Pari  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Safety  measures. 
Waterways 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  subpart 
F  of  part  165  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1  05-1  (g).  6.04-1.  6.04-6.  and  150.5; 
49  CFR  1.46. 

2.  A  new  §165.1115  is  added  to  read 

as  follows: 

§  1 65  1115     Safety  Security  Zone:  San 
Francisco  Bay,  San  Pablo  Bay,  Carqulr>e2 
Straits,  and  Suisun  Bay,  CA. 

(aj  Hfi^ni.i!'-<:  :rfn  The  following  area 
is  established  as  a  safety/security  zone: 

(1)  All  waters  200  yards  ahead  and 
astern  and  100  yards  to  each  side  of 
every  vessel  transporting  nuclear 
materials  on  behalf  of  the  United  States 
Department  of  Energy  while  such 
vessels  transit  from  a  line  drawn 
between  buoys  7  and  8  in  the  San 
Francisco  Bay  Traffic  Lane  (LLNR  4190 
&  4195.  positions  37''46.9'N,  122''35.4'W 
&  37''46.5'N.  122*35. 2'W.  respectively) 
until  safely  moored  to  the  Weapons 
Support  Facility  Seal  Beach  Detachment 
Concord  on  Suisun  Bay  (position 
38''03.3N,  122°02.5'W). 

All  coordinates  referenced  use  datum: 
NAD  1983. 

(2)  All  waters  within  100  yards  of 
each  vessel  described  in  paragraph  (a)(1) 
of  this  section  while  moored  at  the 
Weapons  Support  Facility  Seal  Beach 
Detachment  Concord  until  all  nuclear 
materials  cargo  handling  operations 
have  been  completed. 

(b)  Notification.  Commander. 
Eleventh  Coast  District,  will  cause 
notice  of  the  activation  of  this  safety/ 
security  zone  to  be  made  by  all 
appropriate  means  to  effect  the  widest 
puolicity  among  the  affected  segments 
of  the  piib!;(    ;ni  hiding  publication  in 
the  Federal  Register  as  practicable,  in 
accordance  with  the  provisions  of  33 
CFR  165.7(a);  such  means  of 
announcement  may  include,  but  are  not 
limited  to.  Broadcast  Notice  to  Mariners. 
The  Coast  Guard  will  issue  a  Broadcast 
Notice  to  Mariners  notifying  the  public 
when  nuclear  materials  cnr^o  handling 
has  been  completed. 

(c)  Effective  Period.  The  safety/ 
security  zone  will  be  effective 
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commencing  at  the  time  any  vessel 
described  in  paragraph  (a)(1)  of  this 
section  enters  the  zone  described  in 
paragraph  (a)(1)  of  this  section  and  will 
remain  in  effect  until  all  spent  nuclear 
materials  cargo  handling  operations 
have  been  completed  at  Weapons 
Support  Facility  Seal  Beach  Detachment 
Concord 

(d)  Regulations  The  general 
regulations  governing  safety  and 
security  zones  contained  in  both  33  CFR 
165.23"and  in  33  CFR  165.33  apply 
Entry  into,  transit  through,  or  anchoring 
within  this  safety /seciu-ity  zone  is 
prohibited  unless  authorized  by 
Commander.  Eleventh  Coast  Guard 
District,  or  his  designated 
representative. 

Dated:  April  21.  1998. 

IC.  Card, 

Vice  Admiral.  U.S.  Coast  Guard  Commander 
Eleventh  Coast  Guard  District 

IFRDtx    q8-12137  Filed  5-5-98.  8:45  am] 

BILUMO  CODE  4B10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  047-1047;  FRL-6C10-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(SIP)  revisions  submitted  by  the  state  of 
Missoun  to  broaden  the  current  visible 
emission  rule  exceptions  to  include 
smoke  generating  devices.  This  revision 
would  allow  smoke  generators  to  be 
used  for  military  and  other  types  of 
training  when  operated  under 
applicable  requirements 

DATES:  Comments  must  be  received  on 

ur  before  lune  8.  1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Kim  Johnson,  U.S.  Environmental 
Protection  Agency.  Air  Branch.  726 
.Minnesota  Avenue.  Kansas  City.  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
lohnson  at  (9131 551-79^5 
SUPPLEMENTARY  INFORMATION:  This 
amendment  broadens  the  current  visible 
emission  rule  exceptions  to  include 
smoke  generating  devices  in  general. 
when  a  required  permit  or  a  written 
determination  that  a  permit  is  not 
required  has  been  issued.  The  visible 


emission  rule  10  CSR  10-3.080  is  a 
general  limit  on  opacity  from  all 
contaminated  sources  located  in  certain 
geographic  areas  in  Missouri.  The 
amendment  adds  certain  categories  such 
as  smoke-generating  devices  to  the  list 
of  sources  exempted  from  the  opacity 
limit.  The  amendment  defines  a  smoke 
generating  device  as  a  specialized  piece 
of  equipment  which  is  not  an  integral 
part  of  a  commercial,  industrial,  or 
manufacturing  process,  and  whose  sole 
purpose  is  the  creation  and  dispersion 
of  fine  solid  or  hquid  particles  in  a 
gaseous  medium  This  revision  would 
allow  smoke  generators  to  be  used  for 
military  training  at  such  facilities  as 
Fort  Leonard  Wood,  as  long  as  such 
facilities  are  subject  to  applicable  permit 
requirements 

.\  modeling  analysis  was  used  to 
predict  air  quality  impacts  for  Fort 
Leonard  Wood  Smoke  Training  School. 
Based  on  the  modeling  analysis,  the 
proposed  smoke  training  at  Fort 
Leonard  Wood,  if  operated  under  the 
requirements  listed  m  the  prevention  of 
significant  deterioration  (PSD)  permit, 
will  not  exceed  the  maximum  allowable 
PSD  PMio  increment  of  30  (ig/m*  based 
on  a  24-hour  average,  and  will  not  cause 
or  contribute  to  a  violation  of  the  PM|o 
national  ambient  air  qualitv  standards. 

The  amendment  only  exempts  units 
which  are  subject  to  permit  lunits 
containing  restrictions  which  ensure 
that  air  quality  standards  will  not  be 
violated,  and  units  with  de  minimis 
emissions  which  have  been  determined 
by  Missoun  to  be  exempt  from 
permitting.  The  EPA  believes  that  the 
exemption  will  not  interfere  with 
attainment  and  maintenance  of  the 
ambient  air  quality  standards. 

Proposed  Action 

The  EPA  is  proposing  to  approve  as 
a  revision  to  the  SIP  the  amendment  to 
rule  10  CSR  10-3.080,  'Restriction  of 
Emission  of  Visible  Air  Contaminants," 
submitted  by  the  state  of  Missouri  on 
July  10,  1996. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP,  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Clean  Air  Act 
(CAA)  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
imder  the  CAA.  preparation  of  a 
regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  [Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Q. 
1976);  42  U.S.C.  7410(a)(2)). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to 
private  sector,  of  $100  miUion  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  proposed  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
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aamuuiidi  lusis  lo  siaie.  iLxjai,  ur  tru)<ii 
governments,  or  to  the  private  sector, 
result  from  this  action. 


i.ist  of  Sijhjprts  in  40  CVR  Part  '^2 


Authority:  42  U.S.C.  7401  et  seq. 
Dated  April  14,  1998. 
r)«'nrii.s  Cram-s 


Lnvirunnieniai  protection.  Air 

pollution  control.  Incorporation  by  „  .  ,,.„,„,  ii„„, i/tt 

'^  .  _  ,  '^  n  ■  Hegionai  Aaiiiinistrator.  Region  VJJ. 

reference.  Particulate  matter.  Reporting  ,ct,  ri_    r.o  ,o,^„ci  jc  «=  no  »>.=      i 

....  r  o  (FR  Doc.  9&-12149  Filed  5-6-98;  8:45  ami 

and  recordkeeping  requirements. 
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Notices 


Fecipr«i  RptjistiT 
Vui.  bo.  No.  oB 
Thursday,  May  7,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  otfier  than  rules  or 
DTOOoseC  rules  that  are  appiicaDle  !o  the 
DuDlic   Notices  ot  hearings  and  investigations, 
cornrnittee  meetings,  agency  deasions  anc 
^uiings.  delegations  of  authonty,  filing  ol 
petitions  and  applications  ano  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

.MdV  1     1498 

The  Department  of  Agriculture  has 
submitted  the  following  information 
lollection  requir«ment(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
F'ublic  Law  104-13  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  tfie  proper 
performance  of  the  functions  of  the 
agencv.  including  whether  the 
information  will  have  practical  utiiitv. 
(h)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utiiitv  and 
Liarity  of  the  information  to  be 
collected:  (d)  ways  to  minimize  the 
burden  of  the  colletrtion  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to.  Desk 
Officer  for  .^g^culture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington,  D.C  20503  and  to 
[departmental  Clearance  Office,  USDA. 
OCIO.  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  su(zh 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number 

Economic  Research  Ser\'ice 

Title  USDA  C()i.n:%  Based  Project 
Customer  Surve\ 

OMB  Control  \umber:  0536-NEW. 

Summon-  of  Collection :  The 
Economic  Research  Service  is  managing, 
on  behalf  of  the  Secretarv'  of 
.■\gnculture,  a  study  of  county-based 
agency  operations.  The  goal  of  the 
project  IS  the  articulation  of  alternative 
approaches  to  organizing  and  staffing 
USDA 's  county-based  operations  in 
delivering  sen'ices  that  are  clearly 
linked  to  the  Federal  policy  and 
program  pnorities  and  that  c:an  be 
transparently  managed  to  meet  Federal 
budget  targets.  During  the  stud\ 
consultants  under  contract  with  ER.S 
will  visit  ten  selected  counts  office  sues 
around  the  county  The  t;onsuitan!  also 
plans  to  conduct  a  telephone  surve\  of 
USDA  customers  associated  with  each 
site  to  gather  a  better  understanding  of 
customer  interaction  with  the  offices 
business  processes 

S'eed  and  Lse  of  the  Information: 
FRS.  through  its  contract  consultant, 
plans  to  conduct  approximately  335 
telephone  interviews  to  gather 
information  on  customer  interactions 
and  experiences,  and  perceptions  of 
service.  The  survey  will  be  conductec 
one  time  only.  The  data  collected  from 
the  survey  will  be  used  pnmanly  bv  the 
project  team  as  input  to  the  workload 
measurement  and  business  process 
modeling  activities 

Description  of  Bespondent>  Farn.s 
Individuals  or  households 

\'umber  of  Respondents   ~  "0. 

Frequency  of  Responses  Reporting: 
Other  (one  time  collection ; 

Total  Burden  Hours  254 

Food  and  Consumer  Service 

Title  The  Integrity  Profile 
OMB  Control  Number  0584-04(1 
Summary  of  Collection  The  Fooa  an,: 
Nutrition  Service  (FNS)  administers  the 
Woman.  Infant,  and  Childrens  IWIC 
Program  on  behalf  of  the  Secretary  of 
Agriculture,  In  recent  years,  the  Office 
of  Inspector  General  (OIG),  has 
performed  audits  of  FNS'  vendor 
management  and  recommended  F"NS  il) 
develop  criteria  to  identify  vendors 
suspected  of  abuse  (high-risk  vendors! 
and  (2)  require  State  agencies  to  perfo^-m 
a  minimum  number  of  compliance 
investigations  m  order  to  pro\ide 


sufficient  evidence  on  whether  vendors 
are  overcharging  the  Program  or 
violating  other  regulatory  requirements. 
Accordingly,  FNS  requires  State 
agencies  to  report  annually  on  their 
vendor  monitoring  efforts.  The  data 
collected  firom  the  States  serves  as  a 
management  tool  to  provide  Congress, 
OIG  senior  program  managers,  as  well  as 
the  general  public,  assurances  that 
program  funds  are  being  spent 
appropriately  and  that  every  reasonable 
effort  is  being  made  to  prevent,  detect 
and  eliminate  fraud,  waste  and  abuse. 

Need  and  Use  of  the  Information:  The 
information  collected  is  analyzed  and  a 
report  is  prepared  by  FNS  annually  that 
(1)  assesses  State  agency  progress  in 
eliminating  abusive  vendors,  (2) 
assesses  the  level  of  activity  that  is 
being  directed  to  ensuring  program 
integrity,  and  (3)  analyzes  trends  over  a 
5-year  period.  The  information  is  used 
at  the  national  level  in  formulating 
program  policy  and  regulations.  At  the 
FNS  regional  office  level,  the  data  is 
reviewed  to  identify  f)ossible  vendor 
management  deficiencies  so  that 
technical  assistance  can  be  provided  to 
States,  as  needed.  At  the  State  level,  the 
information  is  used  to  provide 
assurances  to  the  Governor's  office,  and 
other  interested  parties,  that  WIC  issues 
are  being  addressed. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Numt>er  of  Respondents:  88 

Frequei 
.Annually 


Respor 
of  Res p 


frequency  of  Responses:  Reporting: 

lually. 
Total  Burden  Hours:  1,836. 


Agricultural  Marketing  Service 

Tn,e  Cotton  Classing,  Testing,  and 
Standards. 

OMB  Control  Number:  0581-0008. 

Summary  of  Collection:  The  U.S. 
Cotton  Standards  Act,  7  U.S.C,  51.  53 
and  55,  directs  and  authorizes  the 
USDA  to  supervise  the  various  activities 
directly  associated  with  the 
classification  or  grading  of  cotton, 
cotton  lir'ers  ar  r'    ottonseed  based  on 
official  I  SI  .~.  ,s'ar,Liards.  The  Cotton 
Division  of  the  Agricultu-a   V'oketing 
Service  carries  out  this  superv.i,ion  and 
is  responsible  for  the  maintenance  of  the 
functions  to  which  these  forms  relate. 

Need  and  Use  of  the  Information-  The 
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intorniatuj;,    F 


ti\  owner<- 
classificet. 
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i  Oii&Cliuii 

CN-357  is  submitted 

•    -equest  cotton 
,es  The  request 
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contains  information  for  USDA  to 
ascertain  proper  ownership  of  the 
samples  submitted,  distribute 
classification  results,  and  bill  for 
services.  Information  about  the  origin 
and  handling  of  the  cotton  is  necessary 
in  order  to  properly  evaluate  and 
classify  the  samples. 

Form  CN-246  is  submitted  by  cotton 
gins  and  warehouses  seeking  to  serve  as 
licensed  samplers  The  license  period  is 
five  years.  Licenses  issued  by  the 
USDA-AMS  Cotton  Division  authorize 
the  warehouse/gin  to  draw  and  submit 
samples  to  insure  the  proper  application 
of  standards  in  the  classification  of 
cotton  and  to  prevent  deception  in  their 

use. 

Form  CN-383  is  submitted  to  cotton 
producers,  girmors,  warehousemen, 
cooperatives,  manufacturers,  merchants, 
and  crushers  interested  in  acquiring  a 
set  of  cotton  grade  and  staple  standards 
for  Upland  and  Pima  cotton. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households. 

Number  of  Respondents:  307. 

Frequency  of  Responses:  Reporting: 
Annually;  Other  (every  5  yrs). 

Total  Burden  Hours:  100. 

Farm  Service  Agency 

Title:  Standards  for  Approval  of 
Warehouses-7  CFR  1421.  1423  and  1427 

OMB  Control  Number  056O-0G52 

Summary  of  Collection:  The  Farm 
Service  Agency  (FSA),  under  Public 
Law  80-806,  the  Commodity  Credit 
Corporation  (CCC)  Charter  Act,  is 
authorized  to  enter  into  storage 
contracts  with  commercial  warehouse 
operators.  Specifically,  the  Act  permits 
FSA  to  enter  into  various  types  of 
contracts  as  are  necessary  in  the 
conduct  of  its  business  and  directs  FSA 
to  utilize  the  usual  and  customary 
channels,  facilities  and  arrangements  of 
trade  and  commerce  in  its  functions  of 
purchasing,  warehousing,  transporting, 
processing,  or  handling  of  agricultural 
commodities.  FSA  must  collect 
information  in  order  to  develop  and 
maintain  a  List  of  Approved 
Warehouses  (Approved  List)  to  store 
CCC-owned  or  loan  commodities.  The 
use  of  warehouses  on  the  Approved  List 
reduces  the  risk  of  loss  faced  by  CCC  by 
using  only  those  facilities  which  meet 
the  fmancial,  physical,  and  managerial 
requirements  of  CCC.  The  information 
will  be  collected  by  mail  which  is 
necessary  because  these  agreements 
must  be  legal  and  binding 

Need  and  Use  of  the  Information:  The 
information  collected  on  various  forms 
is  necessary  to  establish  and  maintain 
the  Approved  List,  follow  accepted 
warehousing  practices,  and  represent 


the  minimum  burden  to  carry  out 
various  mandatory  price  support 
programs.  The  forms  will  be  reviewed 
by  FSA  contracting  officers  at  the 
Kansas  City  Commodity  OfBce  (KCCO) 
in  order  to  maintain  an  Approved  List 
for  the  storage  of  CCC-owned  or  CCC- 
loan  commodities. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  3.380. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Annually. 

Tofa7  Burden  Hours:  423.864. 

Farm  Service  Agency 

Title:  End-Use  Certificate  Program— 7 
CFR  Part  782 

OMB  Control  Number:  0560-0151. 

Summary  of  Collection:  Public  Law 
103-182,  Section  321  (f)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  mandates  that  the 
Secretary  of  Agriculture  shall 
implement,  in  coordination  with  the 
Conunissioner  of  Customs,  a  program 
requiring  that  end-use  certificates  be 
included  in  the  documentation  covering 
the  entry  into  the  United  States  of  any 
wheat  originating  from  Canada. 

Need  and  Use  of  the  Information:  The 
end-use  certificate  program  was 
designed  to  ensure  that  Canadian  wheat 
does  not  benefit  from  USDA  or  CCC- 
assisted  expyort  programs.  The 
information  collected  on  the  end-use 
certificate  is  used  in  conjunction  with 
USDAs  domestic  origin  compliance 
review  process  doing  quarterly  audits  of 
contractors  involved  in  foreign  food 
assistance  programs.  The  form  FSA-750 
"End-Use  Certificate  for  Wheat"  is  used 
by  approximately  200  importers  of 
Canadian  wheat  to  report  entry  into  the 
United  States  The  FSA-751  "Wheat 
Consumption  and  Resale  Report"  is 
used  by  approximately  225  millers, 
exporters,  and  other  users  of  Canadian 
wheat  to  report  final  disposition  of 
Canadian  wheat  in  the  United  States. 

Description  of  Respondents:  Business 
or  other  for-profit. 
Number  of  Respondents:  430. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Quarterly. 

Total  Burden  Hours:  5. 97 J. 
Nancy  Sternberg. 

Departmental  Information  Clearance  Officer. 
|FR  Doc  98-12141  Filed  5-6-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No  97-130-2] 

AgrEvo  USA  Co.;  Availability  of 
Determination  of  Nonregulated  Status 
for  Sugar  Beet  Genetically  Engineered 
for  Glufosinate  Herbicide  Tolerance 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACnON:  Notice. 

summary:  We  are  advising  the  public  of 
our  determination  that  ,-\e!"F!^"  I'^A 
Company's  sugar  beet  (i»'signaied  as 
Transformation  Event  T120-7.  which 
has  been  genetically  engineered  for 
tolerance  to  the  heii)icide  glufosinate.  is 
no  longer  considered  a  regiilateci  article 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  AgrEvo 
USA  Company  in  Us  petitiun  for  a 
determination  of  nonregulated  status 
and  an  analysis  of  other  scientific  data. 
This  notice  also  announces  the 
availability  of  our  written  determination 
document  and  its  associated 
environmental  assessment  and  finding 
of  no  significant  impact. 
EFFECTIVE  DATE:  .^pril  28,  1998. 
ADDRESSES:  The  (ietennination.  an 
environmental  assessment  and  finding 
of  no  significant  impact,  and  the 
petition  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  1X2.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ved  Malik.  Biotechnology  and 
Biological  Analysis.  PPQ'.  APHIS,  4700 
River  Road  Unit  147.  Riverdale.  MD 
20737-1236;  (301)  734-6774.  To  obtain 
a  copy  of  the  determination  or  the 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
mkpeterson@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  2.  1997,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
97-336-Olp)  from  AgrEvo  USA 
Company  (AgrEvo)  of  Wilmington.  DE. 
seeking  a  determination  that  sugar  beet 
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[Beta  vulgaris  L.)  designated  as 
Transfo'"niation  Event  T120-7  (event 
Tl  20-7).  v^■hlch  has  been  geneticalK 
engineered  for  tolerance  to  the  herbicide 
glufosinate,  does  not  present  a  plant 
pest  risk  and.  therefore,  is  not  a 
regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340. 

On  February  6.  1998.  APHIS 
published  a  notice  in  the  Federal 
Register  (63  FR  6148-6149.  Do<:ket  No. 
97-130-1)  announcing  that  the  .AgrEvo 
petition  had  been  received  and  was 
available  for  public  review.  The  notice 
also  discussed  the  role  of  APHIS,  the 
Environmental  Protection  .Agency,  and 
the  Food  and  Dmg  Administration  in 
regulating  the  subject  sugar  beet  and 
food  products  derived  from  it.  In  the 
notice,  .^PHIS  solicited  written 
comments  from  the  public  as  to  whether 
this  sugar  beet  posed  a  plant  pest  nsk 
The  comments  were  to  have  been 
received  by  APHIS  on  or  before  April  7, 
1998  .^PHIS  received  no  comments  on 
the  subject  petition  during  the 
designated  6Q-day  comment  period. 
Analysis 

Event  T12Q-7  sugar  beet  has  been 
genetically  engineered  to  contain  a 
synthetic  version  of  the  pat  gene 
derived  from  Streptomyces 
vihdocbromogenes  The  paf  gene 
encodes  the  enzyme  phosphinolhricin- 
N-acetvltransferase  (PAT),  which 
confers  tolerance  to  the  herbicide 
glufosinate  Expression  of  the  pat  gene 
is  controlled  by  35S  promoter  and 
terminator  sequences  derived  from  the 
plant  pathogen  cauliflower  mosaic 
virus  Event  T120-7  sugar  beet  also 
contains  the  aphl3'  III  or  npti!  marker 
gene  used  m  plant  transformation. 

Expression  of  the  nptll  gene  is 
controlled  by  gene  sequences  derived 
from  Agrobacterium  tumefaciens,  and 
analysis  indicates  that  tlie  N'PTIl  protein 
is  expressed  in  certain  parts  of  the 
subject  sugar  beet  plants.  The  A. 
tumefaciens  method  was  used  to 
transfer  the  added  genes  into  the 
parental  sugar  t)eet  line. 

The  subject  sugar  beet  has  been 
considered  a  regulated  article  under 
AFHI.S'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  from  plant  pathogens.  However, 
evaluation  of  field  data  reports  from 
field  tests  of  this  sugar  beet  conducted 
under  APHIS  permits  since  1994 
indicates  that  there  were  no  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment  as  a  result  of  the 
environmental  release  of  event  T120-7 
sugar  beet 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  AgrEvo,  and  a  review  of 


other  scientific  data  and  field  tests  of 
the  subject  sugar  beet.  APHIS  has 
determined  that  event  T120-7:  (1) 
Exhibits  no  plant  pathogenic  properties; 
(2)  IS  no  more  hkeiy  to  become  a  weed 
than  sugar  beet  developed  by  traditional 
breeding  techniques:  (3)  is  unlikely  to 
increase  the  weediness  potential  for  any 
other  cultivated  or  wild  species  with 
which  it  can  interbreed;  (4)  will  not 
cause  damage  to  raw  or  processed 
agricultural  commodities,  and  (5)  will 
not  harm  threatened  or  endangered 
species  or  other  organisms,  such  as  bees, 
that  are  beneficial  to  agriculture. 
Therefore.  .^PHIS  has  concluded  that 
the  subject  sugar  beet  and  any  progeny 
derived  from  crosses  with  other  sugar 
beet  varieties  will  be  as  safe  to  grow  as 
sugar  beet  in  traditional  breeding 
programs  that  are  not  subject  to 
regulation  under  7  CFR  part  340. 

The  effect  of  this  determination  is  that 
.^grEvo's  event  T120-7  sugar  beet  is  no 
longer  considered  a  regulated  article 
under  ■\PHIS'  regulations  m  7  CFR  part 
340.  Therefore,  the  requirements 
pertaining  to  regulated  articles  under 
those  regulations  no  longer  apply  to  the 
subject  sugar  beet  or  its  progeny. 
However,  importation  of  event  T120— 7 
sugar  beet  or  seeds  capable  of 
propagation  are  still  subiect  to  the 
restrictions  found  in  .APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319, 
National  Environmental  Policy  Act 

.^n  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
E.-V  was  prepared  in  accordance  with:  (1) 
The  .National  Environmental  Policy  Act 
of  1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  seq  }.  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  prcx:edural  provisions 
of  NEPA  (40  CP'R  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (~  CFR  part 
372).  Based  on  that  EA.  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FON'SI)  with  regard  to  its 
determination  that  AgrEvo's  event 
T120-7  sugar  beet  and  lines  developed 
from  it  are  no  longer  regulated  articles 
under  its  regulations  m  7  CFR  part  340, 
Copies  of  the  EA  and  the  FONSI  are 
available  upon  request  from  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

Done  in  Washington,  DC,  this  30th  day  of 
April,  1998 
Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  98-12125  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  OF  AGRICUlTUPE 

Animal  and  Plant  Hea^t^  inspection 
Service 

[Docket  No  9&-032-1] 

AgrEvo  USA  Go  ;  Extensic^  o^ 
Determination  of  Nonreguiatec  Status 
to  Soyt>ean  Genetically  Engineerec  for 
Glufosinate  Herbicide  Tolerance 

AGENCY:  Ammai  ana  Piant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  decision  to  extend  to  one  additional 
soybean  line  our  determination  that 
certain  soybean  lines  developed  by 
Agrflvo  USA  Company,  which  have 
been  genetically  engineered  for 
glufosinate  herbicide  tolerance,  are  no 
longer  considered  regulated  articles 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms.  Our  decision  is 
based  on  our  evaluation  of  data 
submitted  by  AgrEvo  USA  Company  in 
its  request  for  an  extension  of  a 
determination  of  noru^ulated  status 
and  an  analysis  of  other  scientific  data. 
This  notice  also  aimounces  the 
availability  of  an  environmental 
assessment  and  finding  of  no  significant 
impact 

EFFECTIVE  OATE:  )une  8,  1998. 
ADDRESSES:  The  extension  request  and 
an  environmental  assessment  and 
finding  of  no  significant  impact  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
washing  to  inspect  those  documents  are 
asked  to  call  in  advance  of  visiting  at 
(202)690-2817 

FOR  FURTHER  INFORMA-'iON  CONTACT:  Dr. 
Sivramiah  Shantharam.  Biotechnology 
and  Biological  Analysis,  PPQ,  APHIS^ 
4700  River  Road  Unit  147.  Riverdale. 
MD  20737-1236;  (301)  734-4882.  To 
obtain  a  copy  of  the  extension  request 
or  the  environmental  assessment  and 
finding  of  no  significant  impact,  contact 
Ms.  Kay  Peterson  at  (301)  734-4885;  e- 
mail:  mkpeterson@aphis, usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests."  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
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produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles," 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Further,  the  regulations  in  S  340.6(e)(2) 
provide  that  a  person  may  request  that 
APHIS  extend  a  determination  of 
nonregulated  status  to  other  organisms 
Such  a  request  shall  include 
information  to  establish  the  similarity  of 
the  antecedent  organism  and  the 
regulated  article  in  question. 

Backj^round 

On  January  14.  1998,  APHIS  received 
a  request  for  an  extension  of  a 
determination  of  nonregulated  status 
(APHIS  No.  98-01 4-0 Ip)  from  AgrEvo 
USA  Company  (AgrEvo)  of  Wilmington. 
DE.  for  a  soybean  line  designated  as 
transformation  event  A5547-127  (event 
A5547-127),  which  has  been  genetically 
engineered  for  resistance,  or  tolerance, 
to  the  herbicide  glufosinate.  The  AgrEvo 
request  seeks  an  extension  of  a 
determination  of  nonregulated  status 
that  was  issued  for  certain  lines  of 
glufosinate  tolerant  soybean  (antecedent 
organisms)  in  response  to  APHIS 
petition  number  96-068-Olp  (61  FR 
42581-42582.  August  16,  1996,  Docket 
No.  96-019-2).  Based  on  the  similarity 
of  event  A5547-127  to  the  antecedent 
organisms,  AgrEvo  requests  a 
determination  that  glufosinate  tolerant 
soybean  event  A5547-127  does  not 
present  a  plant  pest  risk  and.  therefore, 
is  not  a  regulated  article  under  APHIS' 
regulations  m  7  CFR  part  340 

Analysis 

Event  A5S47-127  soybean  contains  a 
synthetic  version  of  the  pat  gene 
derived  from  Streptomyces 
viridochromogenes,  which  encodes  the 
PAT  enzyme  and  confers  tolerance  to 
glufosinate.  Expression  of  the  synthetic 
pat  gone  is  controlled  by  a  35S  promoter 
and  terminator  derived  from  the  plant 
pathogen  cauliflower  mosaic  virus 
While  the  subject  soybean  event 
contains  fragments  of  the  bla  marker 
gene,  tests  indicate  this  gene  is  not 
expressed  in  the  plant.  The  particle 
acceleration  method  was  used  to 
transfer  the  added  genes  into  the 
parental  Glycine  max  A5547  cultivar. 
Event  A5547-127  soybean  was 
transformed  with  the  same  plasmid 
vector  and  in  the  same  manner  as 
certain  antecedent  organisms  described 


in  APHIS  petition  number  96-068-Olp. 
and  differs  from  them  only  in  the  copy 
number  and  extent  of  integrated  DNA. 

The  subject  soybean  line  has  been 
considered  a  regulated  ariicle  under 
APHIS'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  from  a  plant  pathogen. 
However,  evaluation  of  field  data 
reports  from  field  tests  of  this  soybean 
conducted  under  APHIS  notifications 
since  1996  indicates  that  there  were  no 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment  as  a 
result  of  its  environmental  release. 

Determination 

Based  on  an  analysis  of  the  data 
submitted  by  AgrEvo  and  a  review  of 
other  scientific  data  and  field  tests  of 
the  subject  soybean  line,  APHIS  has 
determined  that  event  A5547-127 
soybean:  (1)  Exhibits  no  plant 
pathogenic  prop>erties;  (2)  is  no  more 
likely  to  become  a  weed  than  soybean 
lines  developed  by  traditional  breeding 
techniques;  (3)  is  unlikely  to  increase 
the  weediness  potential  for  any  other 
cultivated  or  wild  species  with  which  it 
can  interbreed;  (4)  will  not  cause 
damage  to  raw  or  processed  agricultural 
commodities;  and  (5)  will  not  harm 
threatened  or  endangered  species  or 
other  organisms,  such  as  bees,  that  are 
beneficial  to  agriculture.  TTierefore, 
APHIS  has  concluded  that  the  subject 
soybean  line  and  any  progeny  derived 
from  crosses  with  other  soybean 
varieties  will  be  as  safe  to  grow  as 
soybeans  in  traditional  breeding 
programs  that  are  not  subject  to 
regulation  under  7  CFR  part  340. 

The  effect  of  this  determination  is  that 
AgrEvo's  event  A5547-127  soybean  is 
no  longer  considered  a  regulated  article 
under  APHIS'  regulations  in  7  CFR  part 
340  Therefore,  the  requirements 
pertaining  to  regulated  articles  under 
those  regulations  no  longer  apply  to  the 
field  testing,  importation,  or  interstate 
movement  of  the  subject  soybean  line  or 
its  progeny.  However,  importation  of  the 
subject  soybean  line  or  seeds  capable  of 
propagation  are  still  subject  to  the 
restrictions  found  in  APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319. 

National  Environment,!  1  Policy  Act 

An  envirormienlal  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with;  (1) 
The  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  150O-1508).  (3) 


USDA  regulations  implementing  NEP,\ 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  AgrEvo's  event 
A5547-127  soybean  and  lines 
developed  from  it  are  no  longer 
regulated  articles  under  its  regulations 
in  7  CFR  part  340.  Copies  of  the  EA  and 
the  FONSI  are  available  upon  request 
from  the  individual  listfd  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  Ist  day  of 
May  1998 
Craig  A.  Reed, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service 

|FR  Doc  96-12126  Filed  S-6-98;  8:45  ami 

•ILUNG  COOC  M1(>-»-f> 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Anchor  Hill  Project,  Gilt  Edge  Mine, 
Environmental  Impact  Statement 
Supplement,  Black  Hills  National 
Forest.  SD 

agency:  Forest  Service,  USDA 
ACTION;  Notice  of  intent  to  prepare  a 
draft  supplement  to  a  final 
environmental  impact  statement. 

SUMMARY:!  Thomas  Millard.  Spearfish/ 
Ntinu  Uiblrict  Ranger,  of  the  Black  Hills 
National  Forest  gives  notice  of  the 
agency's  intent  to  prepare  a  Draft 
Supplement  to  the  Final  Environmental 
ImfMCt  Statement  for  the  Anchor  Hill 
Project  of  the  Gilt  Edge  Mine  The 
responsible  official  for  this  project  is 
John  C  Twiss,  Forest  Supervisor.  Black 
Hills  National  Forest 
DATES:  The  Draft  Supplement  should  be 
available  for  public  comment  by  the  end 
of  April  1998  The  Final  Supplement 
should  be  ready  for  public  review  in 
lulvof  1998. 

ADDRESSES:  Send  written  comments  to 
District  Ranger,  Spearfish/Nemo 
District,  P.O.  Box  407,  Deadwood.  SD 
57732. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Murra)  Laniii.  and  Mintifdls  Staff 
on  the  Spearfish/Nemo  Ranger  District, 
(605) 578-2-44 

SUPPt-EMENTARV  INFORMATION:  The  Draft 
Supplement  will  pru\  ide  additional 
information  and  clarification  nf  items  in 
the  Final  Environmental  Impact 
Statement  for  the  Anchor  Hill  Project 
published  in  November  1997.  The 
Anchor  Hill  Project  is  the  proposed 
expansion  of  an  existing  open  pit  gold 
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mine  on  to  37  acres  of  land  m  the  Black 
Hills  National  Forest,  which  is  located 
four  miles  southeast  of  Deadwood, 
South  Dakota 

The  comment  period  on  the  draft 
supplement  to  the  final  environmental 
impact  statement  will  be  a  minimum  of 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  supplements  to  the 
final  environmental  impact  statements 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions    Vermont  Yankee  S'uclear 
Power  Corp.  v,  NRDC.  435  US   519.  553 
(1978)  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
supplement  to  the  final  environmental 
impact  statement  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
supplement  to  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
v  Hodel  803  F  2d  1016.  1022  (9th  Cu-. 
1986)  and  Wisconsin  Heritages.  Inc  v. 
Hams.  490  F,  Supp.  1334,  1338  (ED 
Wis   1980)   Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  obiectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  supplement  to 
the  final  environmental  impact 
statement  should  be  as  specific  as 
possible  It  IS  also  helpful  if  comments 
refer  to  specific  pages  or  chapten;  of  the 
draft  supplement  Comments  may  also 
address  the  adequacy  of  the  draft 
supplement  to  the  final  environmental 
impad  statement  or  the  ments  of  the 
alternatives  formulated  and  discussed  in 
the  statement  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  pro\isions  of  the 
National  Environmental  Policy  .Act  at  40 
CFR  1503  3  in  addressing  these  points 


Dated  April  3,  1998. 
|.  Thomas  Millard. 
District  Ranger 
'FR  Doc  98-12089  Filed  5-&-98  8  45  am) 

BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rocky  Mountain  Region;  Telluride  Ski 
Area  Expansion — Supplemental 
Analysts,  Grand  Mesa,  Uncompahgre 
and  Gunnison  National  Forests,  San 
Miguel  County,  CO 

AGENCY:  Forest  Service,  USDA 
ACTJON:  Notice  of  intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement 

SUMMARY:  The  US,  Department  of 
Agriculture,  Forest  Service  will  prepai* 
a  Supplemental  Environmental  Impact 
Statement  (SFEIS)  to  the  Final 
Environmental  Impact  Statement 
Tellunde  Ski  Area  Expansion  (FEIS)  to 
address  the  adequacy  of  the  FEIS  and  to 
disclose  new  information.  The  Final 
Record  of  Decision  (ROD)  on  the 
Tellunde  Ski  Area  Expansion  released 
in  July  1996  was  subsequently 
withdrawn  pending  further  analysis 
required  by  the  Appeal  Deciding  Officer 
and  a  civil  complaint  The  SFEIS  will 
address  the  points  raised  by  the  Appeal 
Deciding  Officer  and  the  civi!  complaint 
as  well  as  any  applicable  new 
information  The  FEIS  disclosed 
potential  impacts  on  a  proposal  to 
develop  six  new  ski  lifts  with  associatea 
runs  and  five  new  restaurants  at  the 
Tellunde  Ski  Area  on  the  Norwood 
District  of  the  Grand  Mesa. 
Uncompahgre  and  Gunnison  National 
Forests  withm  San  Miguel  County, 
Colorado, 

DATES:  The  draft  SFEIS  is  scheduled  for 
publication  m  June  1998  £md  the  final 
in  September  1998 

ADDRESSES:  Send  w  ntten  comments  to 
Dick  Cook,  Norwood  Ranger  District, 
Grand  Mesa,  Uncompahgre  and 
Gurmison  .National  Forests,  F,0,  Box 
388.  Norwood,  Colorado  81423,  Robert 
L  Storch.  Forest  Super\isor,  Grand 
Mesa,  Uncompahgre  and  Gunnison 
National  Forests,  is  the  Responsible 
Official  for  this  EIS 
FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Bauer,  Project  Coordinator, 
Norwood  Ranger  District— (970)  728- 
9351  or  (970)  327^261 
SUPPLEMENTARY  INFORMATION:  The  EIS 
process  for  the  Tellunde  Ski  Area 
Expansion  began  with  a  Notice  of  Intent 
in  the  Federal  Register  on  June  18, 
1993.  The  proposal  includes  the 


construction  of  six  new  lifts  and 
associated  trails,  five  new  restaurants, 
and  the  expansion  of  additional  off- 
season recreational  activities.  A  draft 
EIS  was  published  in  March  1994  and 
a  supplement  to  the  draft  EIS  was 
published  in  December  1994.  The  FEIS 
for  the  Telluride  Ski  Area  Expansion 
was  prepared  and  released  in  February 
1996  and  the  ROD  was  released  in  July 

The  ROD  was  the  subject  of  an  appeal 
to  the  Rocky  Mountain  Regional 
Forester  on  September  6,  1996.  The 
ruling  made  on  October  22.  1996  by  the 
Appeal  Deciding  Officer  directed  the 
Forest  Supervisor  to:  (1)  Disclose  the 
socio-economic  impacts,  including 
community  infrastructure  and  services, 
to  communities  outside  of  San  Miguel 
County  but  within  the  employee 
commuting  area  of  Telluride;  (2)  specify 
the  required  best  management  practices 
for  erosion  and  sedimentation  control; 
(3)  disclose  the  instream  flows  of  the 
San  Miguel  River  resulting  from  the 
proposed  action  w  ith  the  existing  flows, 
the  associated  effects  including 
cumulative  ef!ects  of  water  depletions, 
and  specify  required  mitigation;  and  (4) 
analyze  and  disclose  the  environmental 
effects  of  oiT-season  operation  and  use  of 
any  chairUft,  other  than  Lift  «10. 

Subsequent  to  the  ruUng  by  the 
Appeal  E)eciding  Officer,  a  civil 
complaint  was  filed  against  the  USFS  in 
March  1997  and  was  subsequently 
amended  on  April  22,  1997,  The  claims 
made  by  the  plaintiffs  included  four 
counts  which  dealt  with  potential 
inadequacies  in  the  FEIS,  the  exclusion 
of  two  transportation  exhibits  in  the 
Appeal  Record,  concerns  that  potential 
bias  in  the  analysis  may  have  tainted  the 
process,  and  the  possible  violation  of 
the  Clean  Air  Act  by  the  issuance  of  the 
conformity  Determination. 

On  June  30,  1997,  the  Forest 
Supervisor  of  the  GMUG  National 
Forests  withdrew  the  decision  on  the 
Telluride  Ski  Area  expansion  pending 
further  analysis  required  by  the  Appeal 
Deciding  Officer  and  the  points  raised 
in  the  civil  complaint.  The  ROD 
released  in  July  1996  is  no  longer 
considered  vahd.  Once  the  Supplement 
has  been  finalized,  a  new  decision  will 
be  issued  by  the  Forest  Supervisor.  The 
new  decision  will  consider  all  the 
findings  of  the  Supplement  as  well  as 
those  released  in  the  FEIS.  All  elements 
and  alternatives  displayed  in  the  FEIS 
will  be  reconsidered  in  the  Record  of 
Decision  associated  with  the 
supplement. 

The  Deciding  Official  will  be  Robert 
L.  Storch,  Forest  Supervisor,  Grand 
Mesa,  Uncom{>ahgre  and  Gunnison 
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Ndtiuiial  lorusls.  :.^jO  High  way  5U. 
Delta.  Colorado  81416. 

Dated:  April  27.  1998. 
Robert  L.  Slorch. 

Forvst  Supervisor 

|FR  Doc  98-12161  Filed  5-6-98;  8;45  am] 

BiLUNO  COOC  MIO-II-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  Friday.  May  15,  1998.  in 
Woodland.  Washington,  at  the  Oak  Tree 
Restaurant  (1020  Atlantic  Street).  The 
meeting  will  begin  at  8  a.m.  and 
continue  until  3  p.m.  The  purpose  of  the 
meeting  is  to:  (1)  Provide  information  on 
Forest  Implementation  and 
Effectiveness  Monitoring.  (2)  Relate  the 
status  of  National  Forest  land 
exchanges.  (3)  Provide  information 
about  the  Recreation  Fee  Program,  and 
(4)  Public  Open  Forum.  All  Southwest 
Washington  Provincial  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forurr. 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  as  part  of 
agenda  item  (4)  of  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 

FOR  FURTHCR  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Linda  Turner.  Public  Affairs 
Specialist,  at  (360)  891-5195.  or  write 
Forest  Headquarters  Office.  Gifford 
Pinchot  National  Forest,  10600  N.E.  51st 
Circle.  Vancouver,  WA  98682. 

Dated:  April  30.  1998. 
Ted  C.  Stubblefield. 
Forest  Supervisor 
IFR  Doc  98-12061  Filed  5-«-98;  8;45  am) 

BJLLINO  COOe  MI0-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Illinois  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  ut  me  Ij.b.  uomnussion  on 
Civil  Rights,  that  a  meeting  of  the 
Illinois  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  6:00  p.m.  on  May  29. 
1998,  at  the  Ralph  Metcalfe  Federal 
Building.  77  West  Jackson  Boulevard. 
Room  331.  Chicago.  Illinois  60604.  The 
purpose  of  the  meeting  is  to  hold  a 
conference  on  "Civil  Rights  Issues 
Facing  the  BUnd  in  Illinois." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Joseph 
Mathewson,  312-360-1110.  or 
Constance  M.  Davis,  Director  of  the 
Midwestern  Regional  Office,  312-353— 
8311  (TDD  312-353-8362).  Hearing- 
impaired  p>ersons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  April  29,  1998. 
Carol-Lee  Hurley, 

Chief,  Regional  F^grams  Coordination  Unit. 
IFR  Doc  98-12156  Filed  5-6-98;  8:45  ami 

BILUNQ  COOC  6336-01-^ 


DFPAPiTMENT  OF  COMMERCE 

Submssion  !or  0MB  Review; 
Comment  RtrKjuest 

EXA.  nas  suiniuitfd  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration  (ITA). 

Title:  NATO  International 
Competitive  Bidding  (ICB)  Bidders  List 
Application  . 

Agency  Form  Number:  ITA  4023P. 

OMB  Number:  0625-0055. 

Type  of  Request:  Regular  Submission. 

Burden:  60  hours. 

Number  of  Respondents:  60. 

Avg.  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Opportunities  for 
contracts  under  NATO  Security 
Investment  Program  (NSIP)  are  only 
open  to  firms  of  member  NATO 
countries.  NSIP  procedures  for 
international  competitive  bidding  (AC/ 
4-D/2261)  require  that  each  NATO 
country  certify  that  their  respective 
firms  are  eligible  to  bid  such  contracts. 
This  is  done  through  the  issuance  of  a 
"Declaration  of  Eligibility".  The  U.S. 


Department  of  Commerce/ITA  is  the 
executive  agency  responsible  for 
certifying  U.S.  firms.  ITA^023P  is  the 
application  form  used  by  USDOC/ITA  to 
collect  information  needed  to  ascertain 
the  eligibility  of  a  US  firm.  ITA  reviews 
the  application  for  completeness  and 
accuracy  and  determines  a  company's 
eligibility  based  on  its  financial 
viabihty,  technical  capability,  and 
security  clearances  with  the  Department 
of  Defense. 

Affected  f*ublic:  Businesses  or  other 
for-profit,  not-for-profit  institutions. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  Dennis  Marvich, 
(202)395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calUng  or  writing  Linda  Engelmeier. 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution,  N.W.,  Washington,  EXD 
20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Dennis  Marvich.  OBM  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  April  30,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

(FR  Dor   98-12087  Filed  5-6-98;  8:45  am) 

BILUNG  COOC  3S10-OR-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  No    980427107-8107-01] 

Designation  of  an  Urbanized  Area  for 
Flagstaff  AZ 

agency:  bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  designation. 

summary:  Based  on  the  results  of  a 
special  census  conducted  April  1.  1995. 
the  Bureau  of  the  Census  designated 
Flagstaff.  Arizona,  as  an  urbanized  area 
under  criteria  published  October  22. 
1990  in  the  Federal  Register  (55  FR 
42592-42596,  Oct.  22,  1990).  The 
Flagstaff.  Arizona,  urbanized  area  has  a 
population  of  53,355. 

FOP  FURTHER  INFORMATION  CONTACT:  Dr. 
Joel  L.  .Morrison.  Line!.  Geography 
Division,  Bureau  of  the  Census, 
Washington,  EX:  20233-7400.  telephone 
(301)457-1132. 
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SUPPLEMENTARY  INFORMATtON:  Based  on 
the  results  of  a  special  census 
conducted  April  1, 1995.  the  Bureau  of 


the  Census  designated  Flagstaff. 
Arizona,  as  an  urbanized  area  effective 
March  13,  1996.  The  ma)or  geographic 


components  of  the  urbanized  area  ana 
the  population  and  land  area  of  each 
apf>ear  below: 


jrt)ani2ed  area 


Population 


Land  area 


Sq.  miles 


Sq.  kitometers 


Flagstaff.  AZ  

In  Central  Place 

Flagstaff  City  (pt.),  AZ  . 

UrCian  Fnnge     

Coconino  County  (pt)  . 
Coconino  Division  (pt.) 


53,355 

52,507 

52.507 

848 

848 

848 


26.23 

25.60 

25.60 

0.63 

0.63 

0.63 


67.94 

66.32 

66.32 

1.62 

1.62 

1.62 


Since  1986,  the  Census  Bureau  has 
allowed  the  delineation  of  new 
urbanized  areas  based  on  a  special 
census  taken  in  the  intercensal  period. 
The  Census  Bureau  delineates 
urbanized  areas  every  10  years  as  pari 
of  the  decennial  census  of  population 
and  housing  or  following  a  special 
census. 

Da'ed   ,\pri!  27,  1998. 
lajnes  F.  Holmes. 

Acting  Director.  Bureau  of  the  Census. 
!FR  D<x    98-12n2  Fiied  '>-6-98;8:45am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Export  Materials,  Inc.  and  Thane-Coat 
International,  Ltd.;  Decision  and  Order 
on  Renewal  of  Temporary  Denial  Order 

In  t.he  matters  of:  Exp>ort  Materials,  Inc., 
3727  Gref-nbner  Drive.  No   108.  .Stafford, 
Texas  77477.  and  Thane-(x>8t  Iniernational, 
Ltd  ,  Suite  C.  Regent  Ontre.  Explorers  Way. 
P  O   Box  F-^0775,  Freeport.  The  Bahamas, 
Respondents. 

On  October  31.  1997.  Acting  Assistant 
Secretarv  for  Export  Enforcement  Frank 
VV   Deliberti  issued  a  Decision  and 
Order  on  Renewal  of  Temporary  Denial 
Order  (hereinafter  "Order"  or  'TIX)"). 
renewing  for  180  davs  a  May  5,  1997 
Order  naming  Thane-Coat.  Inc  :  Jerry 
Vernon  Ford,  president.  Thane-Coat. 
Inc..  Preston  John  Engebretson.  vice- 
president.  Thane-Coat,  Inc  .  Export 
Materials.  Inc.;  and  Thane-Coat 
International,  Ltd.  (Export  Matenais. 
Inc.  And  Thane-Coat.  International,  Ltd. 
hereinafter  collectively  n^ferred  to  as  the 
"Respondents"  and  Thane-Coat.  Inc.. 
Ford,  and  Engebretson.  the  "affiiiated 
parties"),  as  persons  temporaniy  denied 
all  U.S.  export  privileges  52  FR  60063- 
60065  (November  6,  1997)   The  Order 
will  expire  on  .\pn\  29,  1998 

On  April  9,  1998,  pursuant  to  Section 
766.24  of  the  E.xport  .Administration 
Regulations  (15  C.F.R.  Parts  730-774 


(1997))  (hereinafter  the  "Regulations"). 
issued  pursuant  to  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app   sections  2401-2420 
(1991  &  Supp    1998)1  (hereinafter  the 
"Act"),''  the  Office  of  Export 
Enforcement.  Bureau  of  Export 
.^dmlnlstratlon.  United  Slates 
Department  of  Commerce  (hereinafter 
"BX.^  ■),  requested  that  the  .Assistant 
Secretary  for  Export  Enforcement  renew 
the  Order  against  Thane-Coat 
International,  Inc   and  Export  Materials, 
Inc.  for  an  additional  180  days. 

In  its  request.  BX.^  stated  that   as  a 
result  of  an  ongoing  investigation,  it  had 
reason  to  believe  that,  during  the  period 
from  approximately  lime  1994  through 
approximately  July  1996,  Thane-Coat. 
Inc.,  through  Ford  and  Engebretson.  and 
using  Its  affiliated  companies.  Thane- 
Coat  International.  Ltd  and  Export 
Matenais.  Inc.,  made  approximately  100 
shipments  of  U.S. -origin  pipe  coating 
matenais,  machines,  and  parts  to  the 
Dong  .Ah  Consortium  in  Benghazi. 
Libya  These  items  were  for  use  in 
coating  the  inteniai  surface  of 
prestressed  concrete  cylinder  pipe  for 
the  Crovernment  of  Libya's  Great  Man- 
Made  River  Pro)e(.:t>'  Moreover,  BXA's 
investigation  gave  it  reason  to  believe 
that  the  Respondents  and  the  affiliated 
parties  employed  a  scheme  to  export 
I'  S  -ongin  products  from  the  United 
States,  through  the  United  Kingdom,  to 
Libya,  a  country'  subject  to  a 
comprehensive  economic  sanctions 
program,  without  the  authorizations 


'The  .\c{  p.xpi.'-ec  or.  August  20,  1994,  Executive 
Order  12924  (3  C  F  R  ,  1994  Comp.  917  (1995)). 
extended  bv  Presidential  Notices  of  August  15.  1995 
(3  C.F.R..  1995  Comp.  501  (1996)),  August  14.  1996 
(3  C.F.R..  1996  Comp.  298  (1997)),  and  August  13. 
1997  (62  FR  43629  August  15   1997).  continued  the 
Regulations  in  effect  under  the  Internationa) 
Emergency  Economic  Powers  Act  (currently 
codified  at  50  U.S.C.A.  1701-1706  (1991  ft  Supp. 
1998)). 

'BXA  understands  that  the  ultimate  goal  of  this 
project  is  to  bring  fresh  water  from  wells  drilled  in 
southeast  and  southwest  Libya  tiirough  prestressed 
concrete  cylinder  pipw  to  the  coastal  cities  of  Libya. 
This  multibillion  dollar,  multiphase  engineering 
endeavor  is  being  performed  by  the  Dong  Ah 
Construction  Company  of  Seoul,  South  Korea. 


required  imder  U.S.  law,  including  the 
Regulations.  The  approximate  value  of 
the  100  shipments  at  issue  was  $35 
million.  In  addition,  the  Respondents 
and  the  affiliated  parties  undertook 
several  significant  and  affirmative 
actions  in  connection  with  the 
solicitation  of  business  on  another 
phase  of  the  Great  Man-Made  River 
Project. 

BXA  has  stated  that  it  beheves  that 
the  matters  under  investigation  and  the 
information  obtained  to  date  in  that 
investigation  support  renewal  of  the 
TDO  issued  against  the  Respondents.' 
BXA  believes  that  a  temporary  denial 
order  is  necessary  to  give  notice  to 
companies  in  the  United  States  and 
abroad  that  they  should  cease  dealing 
with  Thane-Coat  International.  Inc  and 
Export  Materials.  Inc.  in  export-related 
transactions  involving  U.S. -origin 
goods. 

Based  on  BXA's  showing,  I  find  that 
it  is  appropriate  to  renew  the  order 
temporarily  denying  all  US  export 
privileges  of  Thane-Coat  International, 
Ltd.  and  Export  Materials,  Inc.  I  find 
that  such  renewal  is  necessary  in  the 
public  interest  to  prevent  an  imminent 
violation  of  the  Regulations  and  to  give 
notice  to  companies  in  the  United  States 
and  abroad  to  cease  dealing  with  these 
persons  in  any  commodity,  software,  or 
technology  exported  or  to  be  exported 
from  the  United  States  and  subject  to 
the  ExpKJrt  Administration  Regulations, 
or  in  any  other  activity  subject  to  the 
Regulations.  Moreover,  I  find  such 
renewal  is  in  the  public  interest  in  order 
to  reduce  the  substantial  likelihood  that 
Thane-Coat  International,  Inc.  and 
Export  Materials,  Inc.  will  engage  in 
activities  which  are  in  violation  of  the 
Regulations. 

Accordingly,  it  is  therefore  ordered: 

First,  that  Thane-Coat  International. 
Ltd.,  and  all  of  its  successors  or  assigns, 
officers,  representatives,  agents,  and 


'On  April  17.  1998.  BXA  requested  that  the 
Assistant  Secretary  for  Export  Enforcement  renew 
the  October  31.  1997  TDO  against  Tltane-Cosl.  Inc. 
)erry  Vernon  Ford,  and  Pr«Mon  ]ohD  Engebrelsoa. 
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employees  when  acting;  on  its  behalf. 
and  Export  Materials.  Inc..  and  all  of  its 
successors  or  assigns,  officers, 
representatives,  agents,  and  employees 
when  acting  on  its  behalf  (hereinafter 
referred  to  collectively  as  the  "denied 
persons"),  may  not  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for.  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of.  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 


or 


C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported, 
or  to  be  exported,  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  any  denied  person  any  item  subject 
to  the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition,  or  attempted  acquisition,  by 
any  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  any  denied  person 
acquires,  or  attempts  to  acquire,  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from,  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  any  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  any  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  any  denied 


persuik.  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  any  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Third,  that,  after  notice  and 
opportunity  for  comment,  as  provided 
in  Section  766.23  of  the  Regulations, 
any  person,  firm,  corporation,  or 
business  organization  related  to  any 
denied  person  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services, 
may  also  be  made  subject  to  the 
provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

This  order,  which  constitutes  final 
agency  action  in  this  matter,  is  effective 
immediately  and  shall  remain  in  effect 
for  180  days. 

A  copy  of  this  Order  shall  be  served 
on  each  Respondent  and  this  Order 
shall  be  published  in  the  Fedf-rai 
Register. 

Entered  this  29th  day  of  April.  1998. 
F.  Amanda.  IicKiuik, 
Assistant  Secretary  for  Export  Enforcement. 

Certificate  of  Service 

I  hereby  certify  that,  on  April  30, 
1998. 1  caused  the  foregoing  Decision 
and  Order  on  Renewal  of  Temporary 
Denial  Order  to  be  mailed  first-class, 
postage  prepaid  to:  Export  Materials, 
Inc..  3727  Greenbriar  Drive.  No.  108. 
Stafford.  Texas  77477 

I  hereby  certify  that  on  April  30.  1998. 
I  caused  the  foregoing  Decision  and 
Order  on  renewal  of  Temporary  Denial 
Order  to  be  mailed  registered  mail, 
retiim  receipt  requested  to:  Thane-Coat 
International.  Ltd..  Suite  C.  Regent 
Centre,  Explores  Way,  P.O.  Box  F- 
40775,  Freeport,  The  Bahamas. 
Lucinda  G.  Maruca, 

Secretary,  Office  of  the  Assistant  Secretary 

for  Export  Enforcement. 

|FR  Doc.  98-12188  Filed  5-6-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  (RPTAC)  will  be  held  May 
27,  1998.  9:00  a.m..  in  the  Herbert  C. 
Hoover  Building.  Room  3884.  14th 
Street  between  Constitution  and 
Pennsylvania  Avenues.  NW. 
Washington.  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Admmistration  on 
implementation  of  the  Export 
AdJninistration  Regulations  (EAR)  and 
provides  for  continuing  review  to 
update  the  EAR  as  needed. 

Agenda 

Open  Session 

1 .  Opening  remarks  by  the 
Chairperson. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  the  National  Defense 
Authorization  Act  computer  control 
regulation. 

4.  Discussion  of  the  Wassenaar 
Arrangement  implementation 
regulation. 

5.  Discussion  on  the  encryption 
regulation. 

6.  Update  on  the  license  process 
review  initiative. 

7.  Discussion  on  the  "deemed  export" 
rule. 

8.  Update  on  Foreign  Trade  Statistics 
Regulations  and  Export  Administration 
Regulations  conforming  regulations  for 
export  clearance  requirements. 

9.  Reports  from  RPTAC  working 
groups. 

Closed  Session 

10.  Discussion  of  matter  properly 
classified  under  Executive  Order  12958. 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Arm  Carpenter,  OAS/EA/BXA 
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MS:  3886C.  15th  St  &  Pennsylvania 
Ave.,  N.W.,  n.S  Department  of 
Commerce,  Washington.  DC.  20230. 

The  Assistant  Secretar)'  for 
.administration .  with  the  concurrence  of 
the  delegate  nf  the  General  Counsel 
formally  determined  on  December  \h. 
199fi,  pursuant  to  Section  10(d)  of  the 
Federal  Advison.'  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  US  C  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
.Advisory'  Committee  Act.  The  remaining 
senes  of  meetings  or  portions  thereof 
will  be  open  to  the  public 

A  copy  of  the  .Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce,  Washington 
DC  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2582. 

Dated   May  1    1998. 
L,ee  Ann  Carpenter, 

Director.  Technical  Advisory  Committee  Unit 
!FR  Doc  98-12122  Filed  S-6-98;  8:45  am! 
BiUJNO  CODE  3S10^33-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration.  Commerce 
ACTION:  Notice  of  initiation  of  process  to 
revoke  Export  Trade  Certificate  of 
Review  No.  85-00014. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Grays  Harbor  Exporting 
Trading  Company.  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 
Department  is  initiating  proceedings  to 
revoke  the  certificate.  This  notice 
summanzes  the  notification  letter  sent 
Grays  Harbor  Exporting  Trading 
Company 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  (202)  482-5131.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  {■■the  Act")  (15  U.S.C.  4011-211 
authorizes  the  Secretary  of  Commerce  to 


issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  il! 
("the  Regulations")  are  found  at  15  CFR 
part  325   Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
[December  20,  1985  to  Grays  Harbor 
Exporting  Tradine  Company 

A  certinc^te  holder  is  required  bv  law 
(section  308  of  the  Act,  15  I'  S  C  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  bv  its 
certificate-  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (§§325, 14(a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (Sections  325  10(a)  and 
325.14(c)  of  the  Regulationsj 

The  Department  of  Commerce  sent 
multiple  reminder  letters  and  made 
several  telephone  calls  to  Grays  Harbor 
Exporting  Trading  Company  regarding 
their  failure  to  submit  annual  reports  as 
required  The  Department  has  received 
no  written  response  to  any  of  these 
letters  or  telephone  calls 

On  May  1,  1998  and  m  accordance 
with  §  325.10(c)(1)  of  the  regulations,  a 
letter  was  sent  by  certified  mail  to  notify 
Grays  Harbor  Exporting  Trading 
Company  that  the  Department  was 
formally  initialing  the  process  to  revoke 
Its  certificate  The  letter  stated  that  this 
action  is  being  taken  because  of  the 
certificate  holder  s  failure  to  file  an 
armual  report. 

In  accordance  with  §  325  10(c)(2)  of 
the  regulahons.  each  certificate  holder 
has  30  days  from  the  day  after  Us  receipt 
of  the  notification  letter  in  which  to 
respond.  The  certificate  holder  is 
deemed  to  have  received  this  letter  as  of 
the  date  on  which  this  notice  is 
published  in  the  Federal  Register  For 
good  cause  shown,  the  Department  of 
Commerce  can,  at  its  discretion,  grant  a 
30-day  extension  for  a  response 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate 

If  the  certificate  holder  does  not 
respond  within  the  specified  penod.  it 
will  be  considered  an  admission  of  the 
statements  contained  in  the  notification 
letter  (§  325  10(c)(2)  of  the  regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  justice  shall,  upon 


request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (§  325.10(c)(3)  of  the 
regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (§  325.10(c)(4)  of  the 
regulations)  If  there  is  a  determination 
to  revoke  a  certificate,  any  person 
aggrieved  by  such  final  decision  may 
appeal  to  an  appropriate  U.S.  district 
court  within  30  days  from  the  date  on 
which  the  Department's  final 
determination  is  published  in  the 
Federal  Register  §§  325.10(c)(4)  and 
325  1 1  of  the  regulations). 

■Ja;eo,    Mav  1.  1998. 
Morton  Schnabel. 

Acting  Director,  Office  of  Export  Trading 

Company  Affairs. 

(FR  Doc.  98-12082  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  anc 
Technology 

pocket  No  9804 1309 3-809 3--01) 

Notice  of  Termination  of  Validation 
Services  tor  Fe<Jeral  Information 
Processing  Standards  (FiPS) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  termination  of 
\  aiidation  services. 

summary:  The  NIST  is  terminating 
validation  services  for  the  following 
Federal  Information  Processing 
Standards: 

•  FIPS  21-4.  COBOL 

•  FIPS  69-1,  Fortran 

•  FIPS  113.  Computer  Data 
Authentication 

•  FIPS  171.  Key  Management  Using 
ANSI  X9. 17-1985. 

The  NIST  announced  on  October  10, 
1997,  (62  FR  52976)  that  it  would 
terminate  validation  services  for  FIPS 
21-4,  COBOL,  and  FTPS  69-1,  Fortran, 
by  September  30,  1998,  or  earlier  if 
pnvate  industry  validation  services 
were  established  Since  such  services 
are  now  available,  NIST  is  terminating 
these  validation  services  effective  June 
",  1998. 

NIST  is  also  terminating  validation 
services  for  FTPS  113  and  FIPS  171  on 
fune  7,  1998.  Neither  service  has  been 
used  over  the  past  few  years 
Verification  of  proper  implementation 
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for  thei>«  twu  stajidards  will  now  be 
performed  as  part  of  the  Cryptographic 
Module  Validation  Program  (CMVP). 
Accredited  Cryptographic  Module 
Testing  (CMT)  Laboratories  shall 
perform  testing  related  to  FIPS  113  and 
FIPS  171— if  applicable— for 
cryptographic  modules  undergoing  FIPS 
14(>-1  validation  testing,  in  accordance 
with  guidance  provided  by  NIST. 

A  Directory  of  Conformance  Testing 
Programs.  Products,  and  Services  is 
available  on  the  World  Wide  Web 
(WWW)  at  the  Universal  Resource 
Locator  (URL) — http;//www. nisl.gov/ 
ctdirectory.html.  NIST  test  suites  and 
testing  procedures  are  distributed  freely 
and  are  accessible  from  the  Directory. 
Additional  conformance  testing 
information  is  available  on  the  URL — 
http://vvww.nist.gov/div897/ctg. 
EFFECTIVE  DATE:  June  7.  1998 

FOR  FURTHER  INFORMATION  COffTACT: 
For  FIPS  21^  and  KIPS  69-1:  Lynne 

S.  Rosenthal.  National  Institute  of 

Standards  and  Technology. 

Gailhersburg.  MD  20899,  telephone 

(301)  975-3353.  e-mail  lsr©nist.gov. 
For  FIPS  113  and  FIPS  171:  James  G. 

Foti,  National  Institute  of  Standards  and 

Technology,  Gaithersburg,  MD  20899. 

telephone  (301)  975-5237,  e-mail 

James,  foti@nist.gov. 

Authority:  Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of  Standards 
and  Technology  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  section 
5131  of  the  Information  Technology 
Management  Reform  Act  of  1996,  and  the 
Computer  Security  Act  of  1987,  as  amended. 
(Pub.  L  104-106). 

Dated  April  29,  1998. 
Robert  E.  Hebn«r, 
Acting  Deputy  Director. 
(PR  Doc   98-12140  Filed  S-6-98;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Transshipment  Charges  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  m  the  People's  Republic 
of  China 

May  5.  1998 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  charging 

transshipments  to  1998  limits. 


FOR  FURTHER  INFORMATION  CONTACT:  Lon 
Mennitt,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
3400. 

SUPPLEMENTARY    NFORMATION: 

Authority:  Section  ^iH  ot  the  Agricultural 
Act  of  1956.  as  vnended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

In  a  notice  published  in  the  Federal 
Register  on  September  11.  1996  (61  FR 
47892).  OTA  armounced  that  Customs 
would  be  conducting  other 
investigations  of  transshipments  of 
textiles  produced  in  China  and  exported 
to  the  United  States.  Based  on  these 
investigations,  the  U.S.  Customs  Service 
has  determined  that  textile  products  in 
certain  categories,  produced  or 
manufactured  in  China  and  entered  into 
the  United  States  wdth  the  incorrect 
country  of  origin,  were  entered  in 
circumvention  of  the  Bilateral  Textile 
Memorandum  of  Understanding  (MOU) 
dated  February  1.  1997  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China. 
Consultations  were  held  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China  on  this 
matter  November  5-7,  1997  and  January 
15-16,  1998.  Pursuant  to  paragraph 
13(E)  of  the  February  1,  1997  MOU 
between  the  Governments  of  the  United 
States  and  the  People's  RepubUc  of 
China,  the  United  States  may  charge 
three  times  the  amounts  transshipped  to 
China's  negotiated  quantitative  Umits, 
with  the  amounts  distributed  equally 
over  the  remaining  term  of  the 
agreement.  Accordingly,  charges  will  be 
made  to  each  of  the  1998,  1999  and 
2000  quota  years  for  Categories  331, 
341. 347/348.  351.  352.  631.  636,  641, 
647,  649  and  652.  In  the  letter  pubhshed 
below,  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  charge  the 
following  amounts  to  the  1998  quota 
levels: 


Category 

Amounts  to  be 
charged 

331  

82,122  dozen  pairs. 

341  

80  dozen. 

347/348 

518  dozen. 

351  „ 

62  dozen. 

352  

7.692  dozen. 

631  „ 

30,700  dozen  pairs. 

HM 

101  dozen. 

W^  1      «•••••••••••••••••»■•••••• 

1 ,309  dozen. 

847 

25  dozen. 

649  

3,061  dozen. 

652  

6.372  dozen. 

.-Vny  charges  resulting  from  these 
investigations  will  be  published  in  the 
Federal  Register 

The  U.S.  Government  is  taking  this 
action  pursuant  to  the  February  1,  1997 
MOU  between  the  Governments  of  the 
United  States  and  the  People's  Republic 
of  China. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  v^th  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997).  Also 
see  62  FR  67827.  pubUshed  on 
December  30.  1997. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts . 

Committp*-  for  the  Implementation  of  Textile 
AgrvetaeaU 

May  5,  1998. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Textile 
Memorandum  of  Understanding  dated 
February  1, 1997.  between  the  GovemmentB 
of  the  United  States  and  the  People's 
Republic  of  China.  I  request  that,  effective  on 
May  7.  1998.  you  charge  the  following 
amounts  to  the  following  categories  for  the 
1998  restraint  period  (see  directive  dated 
December  22,  1997): 


Category 

Amounts  to  be 
charged 

331  

82.122  dozen  pairs. 

341  

80  dozen 

347/348 

518  dozen 

351 

62  dozen. 

352 

7,692  dozen. 

631 

30.700  cloven  pairs. 

636 _ 

101  dozen 

641  

1 .309  dozen. 

647 

25  dozea 

649 „ „. 

3,061  dozen. 

652 

6.372  dozen. 

EFFECTIVE  DATE:  May  7.  1998. 


U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  98-12271  Filed  5-6-98;  8:45  am) 

BILUNQ  coot   ii-iOR  f 


Federal  Register/ Vol.  63.  No.  88 /Thursday,  May  7.  1998 /Notices 


25203 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Quota,  Visa  and  ELVIS 
(Electronic  Visa  Information  System) 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  Thailand 

Mav  1.  1998 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CrTA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

quota,  visa  and  ELVIS  requirements. 

EFFECTIVE  DATE:  Mav  7    1998 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

.\rnold.  International  Trade  Specialist, 

Office  of  Textiles  and  .^ppare!,  U.S 

Department  of  Commerce,  (202]  482- 

4212. 

SUPPLEMENTARY  INFORMATION; 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U  S  C.  1854). 
Executive  Order  11651  of  March  3.  1862.  as 
amended. 

In  exchange  of  notes  dated  December 
8,  1997,  januarv  20.  1998.  Februarv  6. 
1998  and  .April's.  1998.  the 
Governments  of  the  United  States  and 
Thailand  agreed  that  di-scharge  printed 
fabric  classified  in  Harmonized  Tariff 
Schedule  (HTS)  numbers  5208  52  3035, 
5208.52  4035.  5209.51  6032  (Category 
313).  5209.51.6015  (Category  314), 
5208  52.4055  (Categorv  315), 
5208  59,2085  (Category  317). 
5208  59  2015.  5209  59  0015, 
5211  59.0015  (Category  326). 
5516.14.0005.  5516.14.0025  and 
5516  14.0085  (Category;  611)  which  is 
produced  or  manufactured  m  Thailand 
and  imported  on  or  after  Mav  7,  1998 
vdll  no  longer  be  subject  to  visa  and 
ELVIS  (Electronic  Visa  Information 
System)  requirements  and  will  not  be 
subject  to  1998  limits  The  new- 
designations  for  Categories  313,  314. 
315,  317,  326,  317/326  and  611  will  be 
part -categorv  313-0.  314-0.  315-0, 
317-0,  326-<),  317-0/326-Oand  611- 
O,  respectively.  The  1998  quota  levels 
established  for  Categories  313,  314.  315, 
317/326  and  611  remain  the  same  for 
the  newly  established  part-categones. 

Also  effective  on  May  7,  1998. 
products  in  Categories  313.  314,  315, 
317.  326  and  61 1 ,  produced  or 
manufactured  in  Thailand  and  exported 
from  Thailand  on  or  after  .April  8,  1998 
must  be  accompanied  bv  a  313-0,  314- 
O.  315-0,  317-0,  326-6  and  611-0 
part-category  visa  and  ELMS 
transmission.  Products  currently  visaed 
as  317/326  which  are  exported  from 


Thailand  on  or  after  .April  8.  1998  must 
be  accompanied  by  either  a  317-0/326- 
O  merged  part-category  visa  317/326 
and  ELVIS  transmission,  or  the  correct 
part-categorv  visa  and  EL\'IS 
transmission  {317-0  or  326-0) 
corresponding  to  the  actual  shipment. 
There  will  be  a  grace  period  from  .April 
H.  1998  through  lune  7.  1998  during 
which  products  exported  from  Thailand 
in  Categories  313,  314,  315,  317/326  and 
611  mav  be  accompanied  bv  the  whole 
or  new  part-categor\  visa  and  ELVIS 
transmission  Dunng  the  grace  period, 
products  visaed  in  merged  Categories 
317-0/326-0  may  be  accompanied  by  a 
317-0  326-0  merged  part-category  visa 
and  ELVIS  transmission,  a  317/326 
merged  whole  category  visa  or  the 
correct  whole  or  part -category  visa  and 
ELVIS  transmission  (317,  326,  317-0  or 
326-0). 

In  the  letter  pubhshed  below,  the 
Chairman  of  CIT.A  directs  the 
Commissioner  of  Customs  to  amend  the 
export  quota,  visa  and  ELVIS 
requirements. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION.  Textile  ana  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  Llnited  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997).  Also 
see  42  FR  5994,  published  in  Februarv 
1,  1977;  57  FR  2713.  published  on 
lanuary  23.  1992;  and  62  FR  60829. 
published  on  November  13,  1997, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements 

Committee  for  the  implementation  of  Textile 
.Agreements 

May  1.  1998 

Commissioner  of  Customs, 
Department  of  the  Treasure:  Washington,  DC 
20229 

Dear  Cx)mmissioner  T.his  directive 
amends,  but  does  no!  cancel,  the  directive 
issued  to  you  on  December  5,  1997,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  te.x'.iles  and  textile  products. 
produced  or  manufactured  m  Thailand  and 
exported  during  the  twelve-month  period 
which  begins  on  [anuary  1.  1998  and  extends 
through  December  31,  1998. 

Effective  on  .May  ".  1998.  discharge  printed 
fabric  classified  in  Harmonized  Tariff 
Schedule  (HTS)  num'bers  5208  52  .3035. 
5208.52  4035.  5209.51.6032  (Category  313), 
5209  51,6015  (Category  314),  5208  52,4055 
(Category  315).  5208,59,2085  (Category  317). 
5208  59.2015,  5209  59  CK)15.  5211.59  0015 
(Category  326).  5516  14  0005.  5516.14.0025 
and  5516  14  0085  (Category  611)  which  is 
produced  or  manufactured  in  Thailand  and 


imp>orted  on  or  after  May  7,  1998  will  no 
longer  be  subject  to  visa  and  ELVIS 
(Electronic  Visa  Information  System) 
requirements  and  will  not  be  subject  to  1998 
limits,  regardless  of  the  date  of  export, 
pursuant  to  exchange  of  notes  dated 
December  8.  1997,  January  20, 1998. 
February  6, 1998  and  April  8, 1998.  The  new 
designations  for  Categories  313,  314,  315. 
317,  326,  317/326  and  611  will  be  part- 
Categories  313-0'.  314-0^  315-0',  317- 
OV  326-0»,  317-0/326-0  and  eil-O*. 
respectively. 

The  1998  quota  levels  established  for 
Categories  313.  314,  315,  317/326  and  611 
remain  the  same  for  the  newly  established 
part-Categories  313-0,  314-0,  315-0,  317- 
0/326-Oand611-0 

Also  effective  on  May  7, 1998,  you  are 
directed  to  amend  further  the  directive  dated 
January  16.  1992  to  require  a  f>art-category 
visa  and  ELVIS  transmission  for  Categories 
313-0.  314-0,  315-0.  317-0.  326-0  and 
611-0,  produced  or  manufactured  in 
Thailand  and  exp>orted  on  or  after  April  8, 
1998.  Products  currently  visaed  as  merged 
Categories  317/326  which  are  exported  from 
Thailand  on  or  after  April  8,  1998  must  be 
accompanied  by  either  a  317-0/326-0 
merged  part-category  visa  and  ELVIS 
transmission  or  the  correct  part-categor>'  visa 
and  ELVIS  transmission  (317-0  or  326-0) 
corresponding  to  the  actual  shipment.  There 
will  be  a  grace  p>enod  from  April  8,  1998 
through  June  7,  1998  during  which  products 
exported  from  Thailand  in  Categories  313. 
314.  315,  317/326  and  611  may  be 
accomp>anied  by  the  whole  or  new  part- 
category  visa  and  ELVIS  transmission.  During 
the  grace  period,  products  visaed  in  merged 
Categories  317-0/326-0  may  be 
accompanied  by  a  317-0/326-0  merged 
part -category  visa  and  ELVIS  transmission,  a 
317/326  merged  whole  category  visa  and 
ELVIS  transmission,  or  the  correct  whole  or 
part -category  visa  and  ELVIS  transmission 
(317,  326.  317-0  or  326-0). 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accomfjanied  by  an  appropriate 
expKJrt  visa  and  ELVIS  transmission  shall  be 
denied  entry  and  a  new  visa  and  ELVIS 
transmission  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  98-12084  Filed  5-6-98;  8:45  am) 

BILUWG  CODE  JSIO-DS-F 


'Category  313-0: 
5208.52.3035,  5208 

2  Category  314-0; 
5209.51.6015. 

'  Category  315-0: 
5208.52.4055. 

<  Category  317-0; 
5208.59.2085. 

'Category  326-0: 
5208.59.2015,  5209 

'Category  61  l-O: 
5516.14.0005.5516. 


all  HTS  numbers  except 
52.4035  and  5209.51.6032, 
all  HTS  numbers  except 

all  HTS  numbers  except 

all  HTS  numbsrs  except 

all  HTS  numbers  except 
59.0015  and  5211.59.0015. 
all  HTS  numben  except 
14.0025  and  5516.14.0085 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

M.f'  L'  rship  of  the  defense  Logistics 
Ag«ncy  (DLA)  Performance  Review 
Board  (PRB) 

agency:  Defense  Logistics  Agency. 
Department  of  Defense. 

ACTION:  Notice  of  membership  of  the 
DLA  PRB. 

summary:  This  notice  announces  the 
appointment  of  the  members  of  the 
FRBs  of  the  Defense  Logistics  Agency. 
The  pubhcation  of  PRB  composition  is 
required  by  5  U.S.C.  4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  Jienior  Executive  Service 
performance  appraisals  and  makes 
recommendations  to  the  Director. 
Defense  Logistics  Agency,  with  respect 
to  pay  level  adjustments  and 
performance  awards. 

EFFECTIVE  OATl:  July  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms  Donna  Arellano,  Workforce 
Effectiveness  and  Development  Croup. 
Human  Resources,  Defense  Logistics 
Agency.  Department  of  Defense.  F\. 
Belvoir.  Virginia.  (703)  767-6427. 

SUPPLEMENTARY  INFORMATKX:  In  • 
accordanco  with  5  U  S.C  4314(c)(4).  the 
following  are  the  names  and  titles  of 
Defense  Logistics  Agency  personnel 
appointed  to  serve  as  members  of  the 
PRBs.  Members  will  serve  a  1-year 
renewable  term,  effective  upon 
pubhcation  of  this  notice. 

1st  Level  PRB: 

Chair:  Ms.  Roberta  Eaton,  Special 
Assistant  for  Integrity  in 
Contracting.  General  Counsel 

Member:  Mr.  Frank  Lotts.  Deputy 
Commander,  Defense  Supply 
Center.  Richmond  Mr.  Thomas 
Brunk.  Executive  Director, 
Operational  Assessment  and 
Programming.  Defense  Contract 
Management  Command 

2nd  Level  PRE; 
Chair:  Mr.  Gary  Thurber.  Deputy 
Commander,  Defense  Contract 
Management  Command 

Member:  Ms.  Linda  Furiga, 
Comptroller,  Mr.  George  Allen. 
Deputy  Commander.  Defense 
Support  Center  Philadelphia. 

A.C.  Reuler, 

Director,  Corporate  Administration.  Defense 

Logistics  Agency. 

IFR  Doc.  98-12186  Filed  5-«-98;  8:45  am) 
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DFPARTMENT  OF  ENERGY 

Federal  Energy  Rnx^'^i-itory 
Commission 

[Docket  No  QT98-^7-000) 

Algonquin  Gas  Tr.msmissio" 
Company    Notice  of  Proposes 
Changes  m  FERC  Gas  TanM 

May  I.  199« 

Take  notice  that  on  April  29,  1998. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  the  following  tariff  sheet 
to  become  effective  May  30.  1998; 

Second  Revised  Sheet  No.  15 

Algonquin  states  that  the  purpose  of 
the  filing  is  to  update  the  system  map 
to  reflect  its  current  principal  pipeline 
facilities  and  the  points  at  which  service 
is  rendered,  as  required  by  Section 
154.106  of  the  Commission's 
Regulations. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  affected  customers 
of  Algonquin  and  interested  state 
commissions 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.21 1  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  )r.. 
Acting  Secretary 
IFR  Doc.  98-12066  Filed  5-6-98.  8:45  am) 

MLUNO  COOC  C717-01-«l 


DEPARTMENT  OF  ENERGY 

Fe<Jeral  Energy  Regulatory 
Commission 

[Docket  No   RP98- 196-000] 

Algonquin  Gas  Transmission 
Company.  Notice  of  Proposed 
Changes  in  FERC  Gas  Taritt 

May  1, 1998 

Take  notice  that  on  April  29.  1998. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  paii  of 
its  FERC  Gas  Tariff.  Fourth  Rpvisrd 
Volume  No.  1,  the  following  rtv.std 
tariff  sheets  to  become  effective  May  31, 
1998: 

Thirty  First  Revised  Sheet  No.  20A 
Original  Sheet  No  98K 

Algonquin  states  that  the  filing  is 
submitted  pursuant  to  Section  37.1(f). 
Transition  Costs  Relating  to  Retained 
Capacity,  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff 
Algonquin  states  that  the  purpose  of  the 
filing  is  to  provide  for  the  recovery  of 
upstream  transition  costs  of  $5,519.88 
billed  to  Algonquin  by  Texas  Eastern 
Transmission  Corporation. 

Algonquin  states  that  the  upstream 
transition  costs  to  be  recovered  pur;\)ant 
to  this  filing  are  allocated  to 
Algonquin's  customers  in  accordance 
with  Section  37.1(f)  of  the  General 
Terms  and  Conditions  of  Algonquin's 
FERC  Gas  Tariff,  Fourth  Rpvised 
Volume  No.  1. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filin^should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations  Protests 
will  be  considered  bv  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parlies  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Linwood  A.  VVaUon.  Jr., 
Acting  Secretary. 
(FR  Doc.  98-12069  Filed  5-6-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IN98-3-000] 

Consumers  Energy  Company;  Notice 
of  Informal  Settlement  Conference 

May  1, 1998 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  May  21. 
1998  at  10:00  a  m  ,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N  E  .  Washington,  DC, 
for  the  purp)ose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket.  If  necessary,  the  conference  will 
continue  to  Friday.  May  22,  1998 

Any  party,  as  defined  by  18  CFR 
385.102{cJ.  or  anv  participant,  as 
defined  by  18  CFR  38,S  102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385,214) 

For  additional  information,  contad 
Gerald  L   Richman  at  (202)  208-2036. 
Linwood  A.  Watson,  )r.. 
Acting  Secretary 
(FR  Doc  98-12067  Filed  5-6-98;  8:45  am) 

BILUMO  COOC  tJ^^-^^-^* 


DEPARTMENT  OF  ENERGY 

Fe<Jeral  Energy  Regulatory 
Commission 

fDocket  No,  GT98-36-000) 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

May  1.  1998 

Take  notice  that  on  .^pni  29.  1998. 
C.reat  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revi.sed  \'olume  No.  1,  the 
following  tariff  sheets,  proposed  to 
become  effective  January  1.  1998: 

Third  Revised  Sheet  No  3 
Second  Revised  Sheet  No  3A 
Second  Revised  Sheet  No.  3B 
Second  Revised  Sheet  No,  3C 

Great  Lakes  states  that  the  tariff  sheets 

listed  above  are  being  filed  to  revise  the 
system  and  zone  maps  included  in  Great 
Lakes'  tariff  pursuant  to  Section 
154, 106(c)  of  the  Commission's 
regulations.  The  revisions  to  the  maps 
reflect  the  addition  of  the  Clearbroolt 
meter  station  to  Great  Lakes'  system,  the 
name  change  of  several  interconnect 
operators,  and  the  (  Orrection  of  m.inor 
errors. 


.■\ny  persons  desiring  to  be  heard  or 
to  protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C 
20426,  m  accordance  with  Sections 
385  214  and  385,211  of  the 
Commission's  Rules  and  Regulations 
.Mi  such  motions  or  prote.sts  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations  Protes!'> 
vNill  be  considered  by  the  Commission 
m  determining  the  appropnate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
,\ny  person  wishing  to  become  a  part\ 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  a\'ailable  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

Linwood  A,  Watson,  Jr.. 
Acting  Secretar\ 
(FR  Ekx;  98-12065  Filed  8-6-98;  8:45  am) 

BILUNO  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[t>ocket  No.  RP97-1 42-008] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

Ma\  r  1998 

Take  notice  that  on  .^prii  28    1998   K 
N  Interstate  Gas  Transmission  Co,  (K.N'I; 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  actual  tariff 
sheets,  to  be  effective  November  1.  1997 

Third  Revised  Volume  No.  1-B 

Second  Revised  Sheet  No,  5 
Second  Revised  Sheet  No,  6 
Second  Revised  Sheet  No,  19 
Second  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  20A 
First  Revised  Sheet  No.  23 
First  Revised  Sheet  No.  24 
First  Revised  Sheet  No.  72 
First  Revised  Sheet  No.  73 

First  Revised  Volume  No.  1-D 
Second  Revised  Sheet  No,  4 
Second  Revised  Sheet  No  5 
Second  Revised  Sheet  No.  18 
First  Revised  Sheet  .No.  18A 
First  Revised  Sheet  No   18B 
Original  Sheet  No,  18C 
First  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  60 
Second  Revised  Sheet  No,  61 

KNI  States  that  the  above  referenced 
actual  tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's  July 
3,  1997  order,  in  Docket  No,  RP97-142- 
003.  to  be  effective  November  1,  1997, 
The  July  3  order  approved  the  ProFonna 


sheets  filed  on  May  1,  1997,  and 
dirtH  tec  KNI  to  file  actual  tariff  sheets. 
On  October  1.  1997,  in  Docket  No. 
RP9r-l42-006.  KNI  filed  actual  Second 
Revised  Sheet  No.  89A.  Third  Revised 
\  oiume  No,  1-B,  and  Second  Revised 
Sheet  No.  71A,  Fu^t  Revised  Volume 
No  1-D.  in  compliance  with  the 
Commission's  order  and  which  were 
subsequently  approved.  However,  due 
to  an  administrative  oversight,  the  tariff 
sheets  referenced  above  in  this  filing 
were  not  included  in  the  October  1 
filing  as  required.  Therefore,  KNI  is 
hereby  submitting  for  filing  and 
accepted,  the  above  referenced  tariff 
sheets,  to  be  effective  November  1,  1997. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNTs  jurisdictional 
customers,  interested  pubhc  bodies  and 
all  parties  to  the  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Regulator}'  Conunission,  888 
First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
.Room. 

l.mwood  .\  Watson,  Jr., 
Acting  Secretary 
[FR  Doc  98-12076  Filed  5-6-98;  8:45  am] 

BILUNG  COOC  6717-01-1* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   CP9&-12S-0C^: 

MIGC,  Inc.,  Notice  of  Arr>endment 

May  1,  1998. 

fake  notice  that  on  April  23. 1998, 
MIGC.  Inc.  (MIGC),  12200  N.  Pecos 
Street,  Denver,  Colorado  80234,  filed  in 
E)ocket  No.  CP98-1 25-001  an 
amendment  to  the  pending  application 
filed  on  December  9.  1997,  in  Docket 
No.  CP98-1 25-000.  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA),  to 
reflect  a  change  in  compression 
facilities  for  which  certificate 
authorization  is  sought,  all  as  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

By  the  pending  appUcation  in  Docket 
No.  CP98-125-00G,  MIGC  proposes  to 


•(H. 


I  f.l.'ia! 
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install  and  operate  toniprt'ssion.  and 
related  appurtenant  facilities,  at  the 
Hilight  Pi^cessing  Plant  in  Campbell 
County.  Wyoming  and  at  the  Platte 
River  Compressor  Station  in  Converse 
County.  Wyoming,  in  order  to  alleviate 
an  existing  capacity  constraint  on 
Mice's  system. 

In  the  subject  amendment.  MIGC 
seeks  to  modify  its  original  request  for 
certificate  authority  by  requesting 
authorization  to  install  two  1610  hp 
reciprocating  compression  units  at  the 
Hilight  Processing  Plant  in  place  of  the 
two  1360  hp  reciprocating  compression 
units  originally  sought.  In  addition. 
Mice  requests  authorization  to  install 
one  3300  hp  centrifugal  (gas  turbine- 
driven)  compression  unit  at  the  Platte 
River  Compressor  Station  in  place  of  the 
two  7042  hp  reciprocating  compression 
units  originally  requested. 

MIGC  states  that  the  revised  cost  of 
the  proposed  project  is  estimated  to  be 
$6,197,000.  In  addition.  MIGC  states 
that  the  request  for  rolled-in  rate 
treatment  for  the  facilities  will  not  result 
in  any  rate  increase  to  existing 
customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  May  22, 
1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  All  persons  who  have  heretofore 
filed  need  to  file  again. 
Linwood  A.  Watson.  |r., 
Acting  Secretary. 
(FR  Doc.  96-12074  Filed  5-6-98;  8:45  am) 

BJLUNO  CODE  (TIT-OI-M 


DEPARTMENT  OF^  ENERGY 

F  cKlerai  Energy  Regulatory 
Commission 

[ProfwC  Nos   .^^O-^   000  and  2902-000' 

NeKoosa  PacKaging  Corporation, 
Notice  of  Commission  Staff  Meeting 
With  Nekoosa  Packaging  Corporation 
on  Re-Licensmg  of  Big  Island  and 
Holcomb  Rock  Hydroelectric  Pro)©cts 

.May  1.  199a. 

Nekoosa  Packaging  Corporation 
(Nekoosa).  a  wholly  owTied  subsidiary 
of  Georgia-Pacific  Corporation  is 
preparing  License  Applications  and  a 
Draft  Environmental  Assessment  (DEA) 
for  the  Big  Island  and  Holcomb  Rock 
Hydroelectric  Projects  (Project  Nos. 
2901  and  2902.  respectively)  located  on 
the  James  River,  in  Bedford  and 
Amherst  Counties.  Virginia.  The  DEA  is 
being  prepared  in  coordination  with 
representatives  from  various  federal, 
state  and  local  agencies,  non- 
governmental organizations,  and  local 
interest  groups.  The  DEA  and  license 
applications  will  be  filed  with  the 
Commission  no  later  than  December  31, 
1998. 

Nekoosa  mailed  a  copy  of  Sections  5 
and  6  of  the  preliminary  DEA,  and  a 
copy  of  Scoping  Document  2,  to  all 
parties,  including  the  Commission,  on 
April  27,  1998.  Commission  staff  has 
reviewed  the  documents  and  will  attend 
a  meeting,  as  follows,  to  discuss  and 
make  recommendations  to  be  included 
in  the  preliminary  DEA. 

Meeting  Date:  May  12.  1998.  9  a.m. 

Location:  Georgia-Pacific 
Corporation's  big  Island  Mills 
compound.  Highway  501  North,  Big 
Island,  Virginia  24526 

Interested  parties  are  welcome  to 
attend  this  meeting.  For  further 
information  please  contact  the  following 
individuals: 

C.  Richard  Judy.  Nekoosa  Packaging 
Corporation,  Big  Island,  Virginia 
24526,(804)299-5911 

James  T.  Griffin,  Federal  Energy  Reg. 
Comm.,  888  First  Street.  NE.  Mailstop 
HL-11.3.  Washington.  DC  20426. 
(202) 219-2799 

Linwood  A.  Watson.  Ir.. 

Acting  Secretary 

IFR  Doc.  98-12073  Filed  5-6-98:  8:45  am) 

BILUNQ  COO€  S717-01-«fl 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  Nos.  OA97-25-000,  OA97-606-000. 
ER98-  1890-000,  ER98-2060-000.  EL98-40- 

000] 

Northern  States  Power  Company 
(Minnesota)  and  Northern  States 
Power  Company  (Wisconsin);  Notice  of 
Initiation  of  Proceeding  and  Refund 
Effective  Date 

May  1. 1998. 

Take  notice  that  on  April  30.  1998, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL98-40-000 
under  section  206  of  the  Federal  Power 
Act. 

The  refund  effective  date  in  Docket 
No.  EL98-40-O00  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Dor  QR-1  2071  Filed  5-6-98;  8:45  am] 

&4LUNG  COOC  8717-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CP96^72-000) 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

May  1,  1998. 

Take  notice  that  on  April  23.  1998, 
Northwest  Pif)eline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Uke 
City,  Utah  84158-0900.  filed  in  Docket 
No.  CP98-372-O00.  a  request,  pursuant 
to  §§  157.205.  157.216.  and  157.211  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.216,  and  157.211).  for  authorization 
to  abandon  by  removal  its  existing 
Moses  Lake  Meter  Station  and  its 
existing  U*I  Sugar  Meter  Station  in 
Grant  County,  Washington  and  to 
construct  and  operate  a  new  combined, 
replacement  Moses  Lake  Meter  Station 
at  the  same  site  to  better  accommodate 
existing  natural  gas  delivery 
requirements  to  Cascade  Natural  Gas 
Corporation  (Cascade),  under 
Northwest's  blanket  certificate 
authorization  issued  in  Docket  No. 
CP82^33-000.  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 
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Northwest  reports  that  the  new  Moses 
Lake  Meter  Station  will  have  a 
maximum  design  capacity  of 
approximately  27,911  Dth  per  dav  at 
300  psig,  which  IS  sufficient  to 
accommodate  the  combined  existing 
firm  deliver\  obligations  at  the  two 
existing  meter  stations  Northwest 
relates  that  the  removed  facilities  will 
either  be  returned  to  stock,  scrapped  or 
salvaged  for  reuse  in  the  new  Moses 
I^ke  Meter  Station   Northwest  asserts 
that  no  abandonment  of  service  will 
occur  Northwest  states  it  has  sent  a 
copv  of  this  filing  to  the  Washington 
Transportation  and  Utilities 
Commission  which  has  regulator, 
authontv  over  gas  (ielivenes  to 
1  ustomers  served  through  the  affected 
delivery  meters. 

Northwest  estimates  the  total  cost  of 
the  proposed  new  Moses  I^ke  Meter 
Station  to  be  approximately  $5.56,809 
Because  this  investment  is  necessarv  for 
Northwest  to  better  accommodate 
existing  delivery  req^urements  to 
c:ascade.  Northwest  indicates  that  it  will 
not  require  any  cost  reimbursement 
from  Cascade. 

Northwest  states  that  any  deliveries 
made  to  Cascade  through  the  new  Moses 
Lake  Meter  Station  will  be 
transportation  gas  delivered  either  for 
Cascade  or  other  shippers  for  whom 
Northwest  is  authorized  to  transport  gas. 
Northwest  savs  that  anv  volumes 
delivered  to  the  Moses  Lake  delivery 
point  will  be  within  the  authonzed 
entitlement  of  such  shippers  Northwest 
states  that  its  tariff  does  not  prohibit  the 
diidition  or  modification  of  delivery 
point  facilities. 

Any  person  or  the  Commission's  staff 
may.  withm  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  with  the  Federal  Energy  Regulatorv 
Commission,  888  First  Street,  NE. 
Washington,  EXI!  20426,  pursuant  to 
Rule  214  of  the  Commission  s 
Proc:edural  Rules  (18  CFR  385  214).  a 
motion  to  intervene  or  notice  of 
intervention  and  pursuant  to  §  157.205 
(if  the  Regulations  under  the  Natural  Gas 
.^ct  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  dav  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 
the  .Natural  Gas  .\iA 
Linwood  A.  Watson,  Jr.. 

Acting  Secretan,- 

IFR  Doc  9ft- 12075  Filed  5-6-98;  8:45  am] 

BILLWG  CXXe  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4345-000] 

OGE  Energy  Resources,  Inc.,  Notice  of 
Filing 

May  1.  1998 

Take  notice  that  on  February  4,  1998. 
(XjE  Energy  Resources,  Inc   lOERI), 
filed  a  notification  of  a  change  in  status 
to  reflect  certain  departures  from  the 
facts  the  Commission  relief  upo.n  in 
granting  market-based  rate  authority. 

.^n\  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Elnergy  Regulatorv  Commission   888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Proc:edure  (18  CFR  .385  211  and  18 
CFR  385.214)   All  such  motions  and 
protests  should  be  filed  on  or  before 
May  11,  1998  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
,^ny  person  wishing  to  bec:ome  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretar, 
IFR  DtK    98-12119  Filed  5-6-98;  8 ;4 5  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 95-000) 

Southwest  Gas  Storage  Company: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

.May  1.  1998 

fake  notice  that  on  Apnl  28,  1998, 
.Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
Its  FERC  Gas  Tanff  Original  Volume 
No.  1  and  Original  Volume  No.  2,  the 
tanff  sheets  listed  on  .Appendix  A 
attached  to  the  filing  to  be  effective  May 
29.  1998, 


Southwest  states  that  the  purpose  of 
this  filing  is  to  move  Rate  Schedule  S- 
1  from  Southwest 's  Original  Volume  No. 
1  tariff  to  Soulhwest's  Original  Volume 
No.  2  tariff.  In  accordance  with  Section 
154.112  of  the  Commission's 
Regulations.  Southwest  is  (1)  modifying 
Sheet  Nos.  1 ,  4  and  5  of  its  Original 
Volume  No.  1  FERC  Gas  Tariff  to  delete 
Rate  Schedule  S-1  and  (2)  resubmitting 
the  contents  of  Rate  Schedule  S-1  as  its 
Original  Volume  No  2  FERC  Gas  Tariff. 
The  text  of  Rate  Schedule  S-1  is 
unchanged.  This  tariff  filing  will 
segregate  Southwest 's  open  access  Rate 
Schedules  FSS  and  ISS  from  its 
individually  certificated  service 
provided  under  Rate  Schedule  S-1. 

Southwest  is  also  including  on  the 
electronic  version  of  the  Original 
Volume  No.  1  tariff  sheets,  three  sheets 
to  complete  the  Commission's  FASTR 
database  for  Soulhwest's  Original 
Volume  No.  1  tariff — the  Title  Page, 
Original  Sheet  No.  2  and  Original  Sheet 
No.  3. 

Southwest  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE  .  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Linwood  .^    Watson    |r  , 

Acting  Secretary. 

(FR  Doc,  98-12068  Filed  5-6-98;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   ER98-1  767-0021 

Tenaska  Frontier  Partners  Ltd    Notice 
ot  Filing 

May  1, 1998. 

Take  notice  that  on  April  8,  1998. 
Tenaska  Frontier  Partners,  Ltd.,  filed 


"tJOM 
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suppleiueiital  iiiforination  lo  Rate 
Schedule  No.  1  to  comply  with  Ordering 
Paragraph  (F)  of  the  Commission's  order 
issued  March  30.  1998.  in  Tenaska 
Frontier  Partners,  Ltd..  Docket  No. 
ER97-1 767-000  (82  FERC  161.323). 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  and  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
May  11.  1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Llnwood  A.  Walioa.  |r.. 
Acting  Secretary. 

IFR  Doc  9ft-12120  Filed  5-6-98;  8:45  am) 
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OFPAP^MFMT  OF  ENERGY 

[Docket  No.  ERM-1 787-001] 

Ten<»9k3  Frontier  Partners,  Ltd..  Notice 
of  Filing 

May  1.  1998 

Take  notice  that  on  April  8.  1998. 
Tenaska  Frontier  Partners.  Ltd.,  filed 
supplemental  information  to  Rate 
Schedule  No.  1  to  comply  with  Ordering 
Paragraph  (F)  of  the  Commission's  order 
issued  March  30,  1998.  in  Tenaska 
Frontier  Partners.  Ltd..  Docket  No. 
ER97-1767-OO0  (82  FERC  1  61.323). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Conunission's  Rules  of  Practice 
and  Procedure  (18  CFR  385  211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
May  11,  1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Uoinmisfiion  ana  are  availaoie  lor  public 

inspection. 

Linwood  A  Watson,  Ir., 

Acting  Secretary. 

IFR  Doc.  9&-12121  Filed  5-6-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissicr 

(DocKe!  No9   RP9e-i9a-000  and  RP&6-177- 
120] 

Texas  Eastern  Transmission 
Corporation   Notice  of  Stipulation  and 
Agreement 

May  1, 1998 

Take  notice  that  on  April  28.  1998, 
pursuant  to  Rule  602  of  the  Rules  of 
Practice  and  Procedure  of  the 
Commission.  18  CFR  385.602  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  and  the  Sponsoring 
Parties  submit  a  (oint  Stipulation  and 
Agreement  Amending  Clobal  Settlement 
(offer  of  Settlement)  as  a  Umited 
amendment  to  the  Stipulation  and 
Agreement  approved  by  the 
Commission  in  Texas  Eastern 
Transmission  Corporation.  Docket  Nos. 
RP95-1 77  (Global  Settlement). 

Texas  Eastern  states  that  the  offer  of 
settlement  is  designed  as  a  limited 
modification  of  the  Global  Settlement  in 
response  to  concerns  of  Texas  Eastern 
and  Texas  Eastern's  customers  relating 
to  restructuring  a  the  local  level  and  the 
increased  competitive  environment  in 
the  marketplace.  Texas  Eastern  also 
states  that  the  offer  of  settlement  is  also 
designed  to  reduce  and.  thus,  render 
more  competitive  Texas  Eastern's  rates 
in  the  near  future,  to  the  benefit  of 
Texas  Eastern,  its  customers  and 
consumers. 

Texas  Eastern  states  that  copies  of  the 
filing  are  being  served 
contemporaneously  on  all  participants 
listed  on  the  service  list  in  this 
proceeding. 

Pursuant  to  Rule  602,  Initial 
Comments  must  be  filed  on  or  before 
May  18.  1998  and  Reply  Comments  will 
be  due  on  May  28.  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  May  18,  1998.  Persons 
who  are  already  a  party  to  the  Docket 
No.  RP85-1 77-000.  et  al..  proceeding. 


do  not  have  to  file  a  motion  to 
intervene.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A   W«t»on,  Jr., 
Acting  Sf<  rf'!.:r. 
IFR  Doc  98-12072  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP98-197-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tantt 

May  1.  1998. 

Take  notice  that  on  April  29,  1998. 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volun^e 
No.  1 .  the  following  tariff  sheets  to 
become  effective  )une  1,  1998: 

Eleventh  Revised  Sheet  No.  6 
Fourth  Revised  Sheet  No.  6A 
Fourth  Revised  Sheet  No.  14 
Second  Revised  Sheet  No.  15D 
Fifth  Revised  Sheet  No.  19 
Fourth  Revised  Sheet  No.  24 
Fourth  Revised  Sheet  No.  29 
Fifth  Revised  Sheet  No.  39 
Fifth  Revised  Sheet  No.  87 
Original  Sheet  No.  87A 

Viking  states  that  the  purpose  of  this 
filing  is  to  establish  a  tariff  mechanism 
to  allow  Viking  to  adjust  annually  Fuel 
and  Loss  Retention  Percentages  (FLRP) 
in  accordance  with  §  154.403  of  the 
Commission's  Rules  and  Regulations.  18 
CFR.  §  154.403  (1997).  Viking  is 
proposing  that  it  make  annual 
adjustments  in  place  of  the  seasonal 
rates  it  currently  uses  because  annual 
numbers  more  accurately  reflect 
Viking's  experience  than  seasonal 
numbers.  Viking  is  also  filing  proposed 
FLRPs  derived  in  accordance  with  its 
proposed  tariff  mechanism.  Finally, 
Viking  is  filing  to  correct  its  tariff  to 
reflect  the  incorporation  of  FLRPs  on 
Sheet  No.  6A. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Reguiatorv'  Commission, 
888  First  Street,  N  E..  Washington.  D  C~ 
20426.  in  accordance  with  Sections 
385  214  and  385  211  of  the 
C;ommission's  Rules  and  Regulations 
Al!  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropnate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
.\n\  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspe<:tion  in  the  Public  Reference 
Room 

Linwood  A.  Watson,  )r.. 
Acting  Secretar,- 
IFR  Doc   98-12070  Filed  5-6-98,  8:45  am] 
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FEDERAL  ELECTJON  COMMISSION 

Sunshine  Act 

agency:  Federal  Election  Commission 

•  •         •         •         • 

FEDERAL  REGISTER  NUMBER:  9a~10197. 
PREVKDUSLY  ANNOUNCED  DATE  &  TIME: 

Tuesday.  April  28,  1998,  10:00  a  m 
meeting  closed  to  the  public 

This  meeting  was  cancelled 

*  •         «  *         * 

PREVIOUSLY  ANNOUNCED  DATE  A  TIME: 
Thursday,  Apnl  30,  1998.  1000  a.m., 
mt^ting  closed  to  the  publu 

Meeting  time  changed  to  2.00  p.m. 
t         »  *  *  * 

DATE  a  TIME:  Tuesday,  May  12.  1998  at 

lOOU  a.m. 

PLACE:  999  E  Street,  NW..  Washington, 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

fTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g.  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  &  TIME:  Thursday,  May  14,  1998  at 
10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public 

ITEMS  TC  BE  DISCUSSED: 


Correction  and  Approval  of  Minutes 

.Advisory  Opinion  1998-07 
Pennsylvania  Democratic  Party  by  CM. 
Tartaglione.  Acting  Chairman 

.\dvisorv'  Opinion  1998-08   Iowa 
I>?mocratic  Party  by  Michael  Peterson. 
Chairman. 

.Soft  Monev   Notice  of  Proposed 
Rulemaking  tcontinued  from  meeting  of 
April  30,  1998) 

.administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 

Telephone:  (202)  694-1220. 

Mariorie  W.  Emmons. 

Secretary  of  the  Commission. 

!FR  Doc  9&-12244  Filed  5-5-98;  10:54  am] 

BILUNO  CODE  C71S-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Mantime  Commission 
applications  for  hcenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  .-Kct  of  1984  (46  U  S.C.  app. 
IT-lSand  46  CFR  510) 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commissior., 
Washington.  D.C  20573 
Freight  Connection  Incorporated,  324 
Garden  Road.  Springfield.  PA  19064 
Officers:  Angela  Wilson.  President 
Francis  Wilson,  Vice  President 
Millennium  Shipping  Company,  4100 
East  51st  Street,  Suite  104,  Tulsa,  OK 
74135,  Officers   S'even  C  Reynolds, 
President,  Charles  L  Harmon,  Vice 
President 
Express  .^ir  Cargo,  Int  ,  5242''.->  W. 
104lh  Street,  Los  Angeles,  CA  90045. 
Officers:  Tom  .^oyagi.  President, 
Karen  Aovagi.  Secretary /Treasurer. 
AG  World  transport,  Inc."  d/b/a  Air  & 
Ground  World  Transport.  402 
Grandview  Drive,  South  San 
Francisco,  CA  94080,  Officers:  Edwin 
Chow,  President.  Gregory 
McLaughlin,  Vice  President. 
Trans-Ocean  International,  Inc.,  150 
North  Santa  Anita  Avenue,  Suite 
#580,  Arcadia,  CA  91006,  Officer: 
Ying  Diao,  President, 
Cypress  Cargo,  Corp.,  2740  W.  63  Street, 
#205m  Hialeah   PL  33016.  Officers: 
Ana  R.  Saavedra,  President,  Eric 
Gonzalez,  Vice  President. 
Global  Logistics  International  Inc.,  1207 
N.W..  93rd  Ct.,  Miami,  FL  33172, 
Officers:  Evelyn  A.  Damian,  President, 
Guillermo  Damian,  Vice  President 


Tur  Enterprises  Inc.  d/b/a  Seven  Winds 
Shipping,  8443  N.W.,  68th  Street, 
Miami,  FL  33166,  Officers:  Miriam  Z. 
Tur,  President,  Miriam  Tur  Ruenes. 
Vice  President. 

Dated:  May  4. 1998. 

Tosepb  r.  Polk  ins 

Secretary. 

(FR  Doc.  98-12115  Filed  5-6-98;  8  45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by  a'^c 
Mergers  of  Bank  Holding  Cornpanies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U  S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  apphcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  fiUngs  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  wall  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  1, 1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L,  Grandstrand, 
Vice  President)  90  Hennepin  Avenue, 
P,0.  Box  291,  Mirmeapohs.  Minnesota 
55480-0291: 

1.  Community  First  Bankshares,  Inc.. 
Fargo,  North  Dakota;  to  merge  with 
Western  Bancshares  of  Las  Cruces, 
Carlsbad,  New  Mexico,  and  thereby 
indirectly  acquire  Western  Bank,  Las 
Cruces.  New  Mexico. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  May  4.  1996 

lennifer  |.  |ohnson. 

Deputy  Secretary  of  the  Beard. 

|FR  Doc  90-12191  Filed  S-&-96;  8:45  ami 
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FFDFRai  RFSFRVE  SYS'^EM 

Notice  :)'  P'opos<it5  to  Engage  in 
PermissitTif'  NontwnKinq  Activities  or 
to  Arquirn  Comp<inies  jritit  arw 
Enqaqetl  m  Pf.rrnissibie  Nonbdnk,mg 
Activities 

1  he  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
insp>ection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  22,  1998. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303  2713: 

I.  Republic  Bancshares.  Inc.,  St. 
Petersburg,  Florida;  to  engage  de  novo 
through  its  subsidiary.  Republic  Bank. 
FSB.,  St.  Petersburg.  Florida  (in 
organization),  in  operating  a  savings 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  4,  1998 
fennilier  ).  |ohnson, 
Deputy  Secretary  of  the  Board. 
(FRDoc  98-12192  Filed  5-6-98;  8:45  am  j 
•luJNa  COOC  tzio-oi-f 


(FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  ot  Bank  Holding  Companies 

Ine  companies  listed  in  ihis  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  use.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  fxjwer  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  Glings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  29,  1998. 

A.  Federal  Reserve  Hdnk  of 
Minneapolis  (Karen  L  Orandstrand. 
Vice  President)  90  Hennepin  Avenue. 
P.O.  Box  291.  Minneapolis.  Minnesota 
55480-0291: 

1.  North  Country  Financial 
Corporation,  Manistique,  Michigan 
(formerly  known  as  First  Manistique 
Corporation);  to  acquire  62.5  percent  of 
the  voting  shares  of  North  Country 
Bank-Southwest.  Scoltsdale.  Arizona,  a 
de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  1.  1998. 

Jennifer ).  |ohnson. 

Deputy  Secretary  of  the  Board. 

|FR  Doc  98-12083  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Contract  Review  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  .^ct  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  technical  review 
committee  to  mfft  dunnjj  the  month  of 
May  1998 

A/ame;  Technical  Review  Conimifiee  on  \hf 
Agency  for  Health  Care  Policy  and  Resean;  h 
SBIR  Topic  lOOO— Assisting  Pure  hasers  to 
Use  Information  on  Health  Plan  P»>rformance. 

Date  and  Time  May  18.  1998  8  iO  a  m.- 
5  p.m 

Place  Ramada  Inn.  H40(i  VVis<onsin 
Avenue,  Conference  Room   THA   Bethesda 
Maryland  20814 

This  meeting  will  be  closed  to  the  public 

Purpose:  The  Technical  Review 
Committee's  charge  is  to  provide  on  behalf 
of  the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  Contracts  Review 
Committee,  recommendations  to  the 
Administrator.  AHCPR   regarding  t.he 
technical  merit  of  contract  proposals 
submitted  in  response  to  a  s[*<  ifu  Request 
fbr  Proposals  regarding  ihe  AHCPR  Research 
Topic  1000,  SBIR— Assisting  fHm  hasers  to 
Use  Information  on  Health  Plan  Performance. 
that  was  published  in  the  Ck)mmerce 
Business  Daily  on  January  20,  1998. 

The  purpose  of  these  contracts  is  to  study 
and  identify  the  information  about  health 
care  plan  quality  and  performance  needed  oy 
purchasers  and  to  consider  if  the  information 
required  varies  by  type  and  size  of 
purchasers:  e.g.  individual  vs  corporate 
consumers  0>ig«  >"  ■  s:naiU   In  Ptiase  1  of  the 
SBIR  program.  coi;'.'n<  tors  are  to  examine. 
evaluate,  and  rep<  r'    :  ne  scientific. 
technical  and  com.-.it.'c.di  merit  and 
feasibility  of  a  proposed  resean  n  or  R4D 
plan  related  to  the  above-described  topic. 
Reported  findings  under  Phase  I  will  be 
considered  in  determining  the  availability  of 
funds  for  the  proposed  research  or  research 
and  development  as  Phase  II. 

Agenda  The  Committee  meeting  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 
respwnse  to  the  above-referenced  Request  for 
Proposals. 

The  Administrator.  AHCPR.  has  made  a 
formal  determination  that  this  meeting  will 
not  be  open  to  the  public.  This  action  is 
necessary  to  safeguard  confidential 
proprietary  information  and  personal 
information  concerning  individuals 
associated  with  the  proposals  that  may  be 
revealed  during  this  meeting,  and  to  protect 
the  free  e.xchange  of  views,  and  avoid  undue 
interference  with  Committee  and  Department 
operations.  This  is  in  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  US  C.  Appendix  2. 
implementing  regulations,  41  CFR  101- 
6.1023  and  procurement  regulations.  48  CFR 
315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Sandra 
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Robinson,  Center  for  Quality  Measurement  & 
Improvement.  ,Agenc\  of  Health  Care  Policy 
and  Research.  2101  East  Jefferson  Street, 
Suite  501.  Rockville,  Maryland  20852, 
telephone  (301)  594-1349 

Dated  April  30,  1998 
John  M  Eisenberg, 
.'idministrator 
IFR  LkK   98-12051  Filed  5-6-98  8  45  am] 

BILUNO  COOC  4t«0-aO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  tor  Health  Care  Policy  and 
Research 

Contract  Review  Meeting 

In  accordance  with  section  10(a.l  of 
the  Federal  Advisorv  Committee  Act  (5 
U.SC.  Appendix  2),  announcement  is 
made  of  the  following  technical  i^view 
committee  to  meet  during  the  month  of 
May  1998 

Same  Technical  Review  Committee  on  the 
Agency  for  Health  Care  Policy  and  Research 
SBIR  Topic  20O0 — .Assisting  Chronic  C-are 
Management 

Date  and  Time  Mav  15   1998.  8  am, -5 
p.m 

Place  DoubieTree  Hotel.  1^50  Rockville 
Pike,  Conference  Room  TB.'v.  Roc:kviile, 
Maryland  20852. 

This  meeting  will  be  closed  to  the  public. 

Purpose  The  Technical  Review 
Committee's  charge  is  to  provide,  on  behalf 
of  the  .Agency  for  Health  Cai-e  Policy  and 
Research  (AHCPR)  Cxintracts  Review 
Committee,  recommendations  to  the 
Administrator,  .\HCPR.  regarding  the 
technical  merit  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals  regarding  the  AHCRP  Resea.n:h 
Topic  2000   SBIR — Assisting  Chronic  Care 
Management,  that  was  published  in  the 
Com.merce  Business  Daily  on  January  20, 
1998 

The  purpose  of  these  contracts  is  to  study 
and  determine  factors  important  in  self  care 
of  chronic  disease,  and  the  role  these  factors 
plav  in  determining  the  categories  of  skills 
and  information  needed  for  chronic  care 
management  and  whether  the  kinds  of 
information  needed  differs  by  population 
groups.  In  Phase  I  of  the  SBIR  program, 
contractors  are  to  examine,  evaluate,  and 
report  on  the  scientific, technical  and 
commercial  merit  and  feasibility  of  a 
proposed  research  or  R&D  plan  related  to  the 


above-described  topic,  Refxirted  findings 
under  Phase  1  will  be  considered  ir. 
determining  the  availability  of  funds  for  the 
profKised  research  or  research  and 
development  as  Phase  II 

Agenda  The  Committee  meeting  wii;  tse 
devoted  entirely  to  the  technical  review  ana 
evaluation  of  contract  prop>osais  submitted  in 
response  to  the  above-reference  Request  for 
Proposals 

The  Administrator.  AHCPR.  has  made  a 
formal  determination  that  this  meeting  will 
not  be  open  to  the  public  This  action  is 
necessary  to  safeguard  confidential 
proprietary  information  and  personal 
information  concerning  individuals 
associated  with  the  proposals  that  mav  be 
revealed  during  this  meeting,  anc  tc  protect 
the  free  exchange  of  views,  and  avoid  undue 
interference  with  Cximmittee  and  Department 
operations 

This  is  m  accordance  with  sec  tion  10(d)  of 
the  Federal  Advisory  Committee  Act,  5 
I'  S  C.  Appendix  2,  implementing 
regulations  41  CFR  101-6  1023  and 
procurement  regulations,  48  CFR  315  604(d). 

.\nvone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Sandra 
Robinson,  Center  for  Quaiitv  Measurement  jk 
Improvement,  Agency  for  Health  Care  Policy 
and  Research.  2101  East  )efferson  Street. 
Suite  501,  Rockville,  Maryland  20852, 
telephone  (3011  594-1349. 

Dated   .April  30   1998, 
John  M  Eisenberg, 
Adminislrotor 
IFR  Doc   98-1 2052  Filed  5-&-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Project:  Early  Head  Start 
Evaluation. 

OMB  No.  New  Request 

Description  The  Head  Start 
Reaulhonzation  Act  of  1994  established 
a  special  initiative  ci^atmg  funding  for 
services  for  families  with  infants  and 
toddlers  In  response  the  .administration 
on  Children.  Youtii  and  Families 
(ACYF)  designed  the  Early  Head  Start 
(EHS)  program   In  September  1995. 
ACYF  awarded  grants  to  68  local 
programs  to  serve  families  with  infants 


and  toddlers.  ACYF  has  subsequently 
ewarded  grants  to  an  additional  107 
irjcal  programs,  for  a  total  of  175  EHS 
programs, 

F^HS  programs  are  designed  to 
produce  outcomes  in  four  domains:  (1) 
Child  development,  (2)  family 
development,  (3:  staff  development,  and 
41  community  development  The 
Reauthorization  required  that  this  new 
initiative  be  evaluated.  To  study  the 
effecrt  of  the  m  tiative   .ACYT  awarded  a 
contract  tnrc.^gn  h  .  i^mpetitive 
procu.'^ment  tc  Mattiematica  Policy 
Research,  Inc.  [MPR,  with  a  subcontract 
to  Columbia  University's  Center  for 
Young  CJiildren  and  FamiUes.  The 
evaluation  vdll  be  carried  out  from 
October  1,  1995  through  September  30. 
2000  Data  rrllerticr  art;vi*:R5  that  are 
the  subtec'  ;  '  '.'..^  hederal  Register 
notice  are  intended  for  the  third  and 
final  phase  of  the  EHS  evaluation. 

The  sample  for  the  child  and  family 
assessments  will  be  approximately 
3.000  families  who  include  a  pregnant 
woman  or  a  child  under  12  months  of 
age,  in  17  EHS  study  sites.  Each  family 
will  be  randomly  assigned  to  a 
treatment  group  or  a  control  group.  The 
sample  for  the  child  care  assessments 
will  include  the  primary  child  care 
provider  for  the  focal  child  in  each  of 
the  3,000  study  sample  families  The 
surveys  and  assessments  will  be 
conducted  through  computer-assisted 
telephone  and  personal  interviewing, 
pencil  and  paper  self-administered 
questionnaires,  structured  observations 
and  videotaping  All  dale  collection 
instruments  have  been  designed  to 
minimize  the  burden  on  respondents  by 
minimizing  interviewing  and 
assessment  time  Participation  in  the 
study  is  voluntary  and  confidential. 

The  information  v\aU  be  used  by 
government  managers,  Congress  and 
others  to  identify  the  features  and 
evaluate  the  effectiveness  of  the  EHS 
program. 

Respondents:  AppUcants  to  the  Early 
Head  Start  program  and  child  care 
providers  for  Early  Head  Start  families 
and  control  group  families. 
Annual  Burden  Estimates. 


Instrument 


35-Month  Parent  Interview,  Child  Assessment,  and  Videotaping  Protocol 
Child  Care  Provider  interview 
Child  Care  Centers 

Center  Directors ~ — — •••• 

Direct  Provider  » » •• 

Classroom  Staff  

Family  Child  Care  Providers  "•■ 


Number  of 
respondents 


576 


161 

161 

161 

40 


Number  of 
responses 

per  'e- 
spondent 


1 


Average 

burden 

hours  per 

response 


2.0 


.25 
.17 
.17 


Total  bur- 
den hours 


1,152 


40 
27 

ao 
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Instrument 

Number  of 
resporxJents 

Number  of 
resporrees 

per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

Family  Provtder  Assistants „ 

9 

113 

25 

161 

40 

113 

190 

1 
1 
1 

1 
1 
1 

1 

.17 

.5 

.17 

2 

2 
2 

1 

Relative  Care  Providers  „_    

57 

A 

321 

79 

227 

190 

2.146 

Relative  ProvKler  Assistants „....„.. 

Chikj  Care  Provider  CXMsrvatioo  Protocol 
Child  Care  Cer^ers 

Family  Child  Care  Provktori „ „ 

Relative  Care  Providers „ 

Staff  Quest)onnaire                     „ _„ 

Estimated  Total  Annual  Burden  Hours ^ „ 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  comment  on  the 
specific  aspects  of  the  information 
collection  described  above.  Copies  of 
the  proposed  collection  of  information 
can  be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families.  Office  of  Information  Services. 
Division  of  Information  Resource 
Management.  370  L'Enfant  Promenade. 
SW  .  Washington.  DC  20047.  Attn.:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  title. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  to  quaUty.  utility,  and 
clarity  of  the  information  to  be 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
on  or  before  |uly  6,  1998. 

Dated  April  30.  1998 
BobS«rgis, 

Acting  Reports  Clearance'  Officer 
IFR  Doc  9ft-l2085  Filed  5-6-98;  8:45  am) 
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OEPARTMENT  OF  HEALTH  AND 
HUMAN  SFRVICES 

Food  and  Drug  Administration 
IDocket  No  MF-0291] 

Asahl  Denka  Kogyo  K.K  ;  Filing  of 
^oodAddltlvcPetlUon 

AO£NCV:  Food  and  Drug  Administration. 
HHS 


ACTK)W:  Notice. 


SUMMARY:  The  Food  and  Drug 
Aiiininistration  (FDA)  is  announcing 
that  Asahi  Denka  Kogyo  K.K..  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of 
sodium  2.2'-methylenebis(4.6-di-ferf- 
butylphenyUphosphate  as  a  clarifying 
agent  in  olefin  polymers  intended  for 
use  in  contact  with  fooH 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St  SW., 
Washington.  DC  20204.  202-418-3081. 

SUPPt-EMENTARV  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4592)  has  been  filed  by 
Asahi  Denka  Kogyo  K.K..  5-2-13, 
Shirahata.  Urawa  City,  Saitama  336. 
japan.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  178.3295  Clarifying  agents  for 
polymers  (21  CFR  178.3295)  to  provide 
for  the  expanded  safe  use  of  sodium 
2.2'-methylenebi8(4.6-di-terf- 
butylphenyljphosphate  as  a  clarifying 
agent  in  olefin  polymers  intended  for 
use  in  contact  with  food 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efTect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  April  24.  IMS. 
Laura  M.  Tarantino, 

Office  of  Premarket  Approval.  Center  for  Food 

Safety  and  Applied  Nutrition 

(FR  Doc  98-12117  Filed  S-6-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnjg  Administration 

[Docket  No  98F -0290] 

The  Dow  Chemical  Company,  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  The  Dow  Chemical  Co.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  certain  olefin  basic 
copolymers,  derived  from  ethylene  and 
alpha  monomers  with  eight  or  fewer 
carbon  atoms,  as  articles  or  as 
components  of  articles  intended  for  use 
in  contact  with  food 

DATES:  Written  comments  on  the 
{jetitioner's  envirorunentaJ  assessment 
hv  luHP  a    1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 

'••.  1  ?~  Km.  I,-.::;.'  MP  2(ms- 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
205),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204, 
202-418-30R6 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  use.  348(h)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  884586)  has  been  filed  by 
the  Dow  Chemical  Co.,  2030  Dow 
Center,  Midland,  Ml  48674.  The  petition 
proposes  to  amend  thf  fi>.  >i!  i.  Hi  live 
regulations  in  §  177  !  ■>:•'  ( ):>■•.:. 
polymers  (21  CFR  177.1520)  to  provide 
for  the  safe  use  of  certain  olefin  basic 
copolymers  derived  from  ethylene  and 
alpha  olefin  monomers  with  eight  or 
fewer  carbon  atoms,  as  arucies  or  as 
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components  of  articles  intended  for  use 
in  contact  with  food 

The  potential  environmental  impact 
of  this  action  is  being  reviewed  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1,501. 4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  sub)ect  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  mav.  on  or  before  June  8.  1998. 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  m  brackets  in  the 
heading  of  this  document   Received 
comments  mav  be  seen  in  the  office 
above  between  9  am  and  4  p  m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  anv 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register  If.  based  on  its  review, 
the  agencv  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency  s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25  40(c) 

Dated    .^pr!l  24,  1998. 
Laura  M.  Tarantino, 
Acting  Director,  Office  of  Premarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Dot    98-12169  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98F-0288] 

Mitsui  Chemicals,  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
.administration  (FDA)  is  announcing 
that  Mitsui  Chemicals,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  expand  the 
safe  use  of  propylene/butene-1 
copolymers  containing  greater  than  15 


but  not  more  than  35  weight  percent  of 

polymer  units  derived  from  butene-1  for 
use  m  contact  with  food 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
bv  lune  8.  1998 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
iHF.-\-305).  Food  and  Drug 
,^dmlnlStratlon,  12420  Parklawn  Dr., 
rm   1-23.  Rockviile.  MD  2085- 
FOR  FURTHER  INFORMATION  CONTACT: 
luhas  Smith,  Center  for  Food  Safetv  a.nd 
.^pphed  Nutntion  (HFS--21.5!,  Foo*,i  anu 
L>rug  ,^dmmlsl^atlon.  200  C  St   SW  , 
Washington,  DC  20204.  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(h)(5)  (21  U.S.C.  348(h)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4590]  has  'tween  filed  b\ 
Mitsui  Chemicals.  Inc  .  co  Keller  & 
Heckman.  1001  G  St.  NW..  suite  500 
West,  Washington,  DC  20001.  The 
petition  proposes  to  amend  the  food 
additive  regulations  m  §  177.1520  Olefin 
pohmers  (21  CFR  17:. 1520)  to  expand 
the  safe  use  of  propylene/butene-l 
copolvmers  containing  greater  than  15 
but  not  more  than  35  weight  percent  of 
polymer  units  derived  from  butene-1  for 
use  in  contact  wnth  food 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501  4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  noUce  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  June  8,  1998, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Mondav  through  Friday   FDA  will  also 
piace  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
v«thout  further  announcement  in  the 
Federal  Register  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 


Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  24. 1998. 
Laura  M.  Tarantino, 

Acting  Director.  Office  of  Premarket 

Approval.  Center  for  Food  Safety  and  Applied 

Nutrition. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintstration 
[Docket  No  81G--0035; 

Dairy  Crest  Food,  Ltd    Withdrawa  c- 
GRAS  Affirmation  Petition 

AGENCY:  Food  and  Drug  Administration, 

ACTION   Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  axmouncing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
1G0273)  proposing  that  the  use  of 
immobilized  lactase  composite  is 
generally  recognized  as  safe  (GRAS)  for 
use  in  the  production  of  low-lactose 
whey. 

FOR  FURTHER  iNPORMATiON  CONTACT: 
Valene  M  Davis,  Lenler  ioi  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204  202-418-3181. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  3,  1981  (46  FR  14970),  FDA 
announced  that  a  petition  (GRASP 
1G0273)  had  been  filed  by  Coming 
Glass  Works,  Coming,  NY.  The  petition 
proposed  affirmation  that  the  use  of 
immobilized  lactase  composite  is  GRAS 
for  producing  low-lactose  whey. 

In  a  letter  dated  January  8,  1988,  a  law 
firm,  on  behalf  of  Coming  Glass  Works, 
informed  the  agency  that  sponsorship  of 
the  petition  was  transferred  to  Dairy 
Crest  Food.  Ltd..  Dairy  Crest  House. 
Portsmouth  Rd..  Surbiton,  Surrey  KT6 
5QL.  England. 

On  May  29. 1996,  the  agency 
contacted  the  attomey  of  record  for 
Dairy  Crest  Foods,  Ltd.,  and  inquired 
whether  Dairy  Crest  Foods,  Ltd..  was 
still  pursuing  the  petition,  given  that  the 
last  commimication  from  the  petitioner 
was  5  years  previously.  This  inquiry 
was  prompted  by  an  agency  initiative  to 
remove  those  petitions  that  are  no 
longer  being  pursued  from  FDA's 
petition  inventory  No  response  was 
received. 

By  letter  of  May  29, 1997,  FDA  again 
contacted  Dairy  Crest  Food,  Ltd.'s, 
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attornuy  lu  ratter  < 

initiative  to  remi'  .'      ling 

petition  inventory  those  petitions  that 
are  no  longer  being  pursued  by  the 
petitioner.  In  that  letter,  the  agency 
stated  that  if  Dairy  Crest  Foods.  Ltd., 
wished  to  pursue  the  petition,  the 
agency  would  continue  to  work  on  it. 
However,  if  Dairy  Crest  Food,  Ltd..  did 
not  wish  to  pursue  the  petition,  the 
agency  requested  that  C)airy  Crest  Food. 
Ltd..  withdraw  the  petition  without 
prejudice  to  a  future  filing  FDA  asked 
that  the  petitioner  inform  the  agency  of 
its  decision  within  30  days  of  the  date 
of  the  letter;  the  agency  added  that 
failure  to  resjxind  within  that  time 
would  be  considered  approval  to 
withdraw  the  petition.  As  of  this  date. 
Dairy  Crest  Food.  Ltd  .  has  not 
responded  to  FDA  in  any  way. 
Therefore,  the  agency  is  announcing 
that  it  considers  this  petition  to  be 
withdrawn  by  the  firm,  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  April  27.  1998. 
WUllam  K.  HufaUrd. 

Associate  Commissioner  for  Policy 

Coordination 

IFR  Doc  98-1 2055  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  Of  HE  a; 
HUMAN  SERVICES 


Vi  AND 


Food  and  L'^.j  A  iminlstratlon 

Ophthalmic  Dt'viL>»s  P mt^i  of  the 
MfHlica!  Dpv  :  f<s  AiJvisuty  Committo«; 

N. !":.:»>    ;■'  M.H-t:"^ 

AGENCY:  Food  and  Drug  Administration. 

MHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  )une  5.  1998.  9  am.  to  5  p.m 

Location:  Corporate  Bldg..  conference 
room  020B.  9200  Corporate  Blvd., 
Rockville.  MD. 

Contact  Person:  Sara  M.  Thornton. 
Center  for  Devices  and  Radiological 
Health  (HFZ-460).  Food  and  Drug 
Administration.  9200  Corporate  Blvd.. 
Rockville,  MD  20850.  301-594-2053,  or 


FI)  ^  ruittee  Information 

Lin.  i         138(301-443-0572 

in  the  Washington.  IX  area),  code 
12396.  or  the  World  Wide  Web  (WWW) 
at  http://www.fda.gov  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  conunittee  will  discuss, 
make  recommendations,  and  vote  on  a 
premarket  approval  application  (PMA) 
for  an  excimer  laa«r  for  the  correction  of 
myopia  using  laser  in-situ 
keratomileusis.  FDA  staff  will  present  to 
the  committee  the  clinical  requirements 
section  of  the  proposed  International 
Standards  Organization  standard  for 
ophthalmic  viscosurgical  devices 

Procedure-  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee  Written 
submissions  may  be  made  to  the  contact 
person  by  May  29.  1998  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:30 
a.m.  and  10  a.m..  and  between 
approximately  1  p.m.  and  1:30  p.m.  An 
additional  30-minute  time  period  will 
be  given  for  public  comment  at  the  end 
of  the  panel  discussion  on  the  PMA. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  May  29.  1998, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  April  30.  1998 
Michael  A.  Friedman. 
Depu  ty  Commissioner  for  Operations. 
IFR  Doc  98-12170  Filed  5-6-98;  8:45  am] 
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DEPARTMEKfT  OF  HEALTH  AND 

HUMAN  SERVICES 

He<ilin  Care  Fmancing  Administration 
fDocumenl  lden;if.f.r    hC^ A    256"    A] 

Agency  Information  Collection 
Activities    Proposed  Coiiecljon; 
Comment  Request 

agency:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 


Human  Services,  is  publishing  the 
following  summary  of  pruposed 
collections  for  public  comment. 
Interested  persons  are  invitet!  !<>  send 
comments  regarding  this  bunii!, 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  »ub|fH  ts  1 1 1  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  euhant  e  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  i.:x  of 
automated  collection  techniques  or 
other  forms  of  information  t(H;hnology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  oirrently 
approved  collection;  Title  of 
Information  Co//ect/on.  Statement  of 
Deficiencies  and  Plan  of  Correction  and 
SuppnrTinE  Rec:ilatinr.s  in  42  CFR 
48h   <(il-    i.S    !-r,rri  \n    H(:FA-2567-A 
OMH»  O'i  (H  -n  <wi     ,'  \r  This 
i'apervt'ork  pai  ktii,;^  fin. 'v  ides 
information  re^aniiir.^  <ieficiencies  for 
Organ  Procurement  Orgamzations 
(OPO)  as  well  as  deficiencies  noted 
during  periodic  facility  and  laboratory 
certification  surveys  This  information 
is  used  to  make  decisions  concerning 
OPO  redesignation,  certification/ 
recertification  of  health  care  facilities 
participating  in  the  Medicare 'Medicaid 
Programs,  and  laboratones  regulated  by 
the  Clinical  Laboratorv'  Improvement 
Amendments;  Frcqufncv  Biennially 
and  Annually;  Affected  Public  Business 
or  other  for-profit,  not-for-profit 
institutions.  Federal  Government,  and 
State,  local  or  tribal  government; 
Number  of  Respondents:  49.200;  Total 
Annual  Responses:  98.400;  Total 
Annual  Hours:  196.800. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group.  Division  of  HCFA 
Enterprise  Standards.  Attention:  Louis 
Blank,  Room  C2-26-17.  7500  Security 
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Boulevard.  Baltimore,  Maryland  21244- 
1850. 

Dated:  April  28.  1998. 
John  P.  Burke  ill. 

HCFA  Reports  Cleamnce  Officer.  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
[PR  Doc.  98-12092  Filed  5-6-98:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-116,  HCFA-R- 
148,  andHCFA-R-231] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  seclion  3506(c)(2)(A)  of  the 
Papervvork  Reduction  .^ct  of  1995.  the 
Health  C-ire  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  anv  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality. 
Utility,  and  clarity  of  the  information  to 
be  collected,  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 

burden 

1.  Tvpe  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection  Clinical 
Laborator\  Improvement  Amendments 
(CLIA)  Application  Form  and 
Supporting  Regulations  in  42  CFR 
493  1-  2001:  Form  So.:  HCFA-116 
(OMB#  0938-0581);  L'se  These 
certification  requirements  have  been 
established  for  any  entity  that  performs 
testing  on  human  beings  for  diagnostic 
or  treatment  purposes.  If  a  laboratory- 
conducts  relatively  simple  tests  that  are 
categorized  as  waived  or  provider 
performed  microscopy  test  procedures 
(PPMP),  it  must  obtain  a  certificate  of 
waiver  or  certificate  of  PPMP.  If  the 
laboratory  conducts  any  tests  outside  of 
these  two  categories,  it  must  apply  for 


a  certificate  of  compliance  or  certificate 
of  accreditation  and  initially  obtain  a 
l6gistration  certificate  These  certificates 
ensure  that  laboratones  are  m 
compliance  with  CLL^  .  Frequency: 
Bienniallv;  Affected  Public:  Business  or 
other  for  profit,  not  for  profit 
institutions.  Federal  Government,  and 
State,  local  or  tribal  government; 
Number  of  Respondents   16,000;  Total 
Annual  Responses.  16,000;  Tofay 
Annual  Hours:  20,000 

2   Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Limitation  on 
Provider-Related  Donations  and  Health 
Care-Related  Taxes:  Limitations  on 
Payments  to  Disproportionate  Share 
Hospitals:  Medicaid  and  Supporting 
Regulations  m  42  CFR  433,68,  433.74. 
447.74  and  447  272:  Form  No.:  HCFA- 
R-148  (OMB«  0938-0618);  L/se.  These 
information  collection  requirements 
specifv  limitations  on  the  amount  of 
Federal  financial  participation  available 
for  medical  assistance  expenditures  in  a 
fiscal  year   States  receive  donated  funds 
from  providers  and  revenues  are 
generated  bv  health  care  related  taxes. 
These  donations  and  revenues  are  used 
to  fund  medica!  assistance  programs  : 
Frequency:  Quarterly,  Affected  Public: 
State,  Local,  or  Tribal  Government; 
\umber  of  Respondents:  51;  Total 
Annual  Responses:  51;  Total  Annual 
Hours:  3,892 

3.  Type  of  Information  Request: 
Revision  of  a  currently  approved 
collection;  Title  of  Information 
Collection  Medicare+Choice  (M+C) 
Providers  Sponsored  Organization 
(PSO)  Waiver  Request  Form  and 
Supporting  Regulations  in  42  CFR 
422  374   Fo.TTi  Xumber:  HCFA-R-231; 
L^se;  The  PSO  waiver  request  form  is  for 
use  by  PSO's  that  do  not  have  a  State 
risk-bearing  entity  license  and  that  wish 
to  enter  into  a  M-^C  contract  with  HCFA 
to  provide  prepaid  health  care  services 
to  eligible  .Medicare  beneficiaries.  HCFA 
will  use  the  information  requested  on 
this  form  to  determine  whether  the 
applicant  is  eligible  for  a  waiver  of  the 
state  licensure  requirement  for  M+C 
organizations  as  allowed  under  section 
1855(a)(2)  of  the  Social  Security  Act.; 
Frequency:  One-time.;  Affected  Public: 
Business  or  other  for-profit,  not-for- 
profit  institutions,  and  Federal 
Government.;  Annual  Number  of 
Respondents:  30.;  Total  Annua] 
Responses  30.;  Total  Annual  Hours 
Requested:  300. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://wn\^. hcfa.gov/ 


regs/ prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  Louis 
Blank.  Room  C2-26-17.  7500  Security 
Boulevard.  Baltimore,  Maryland  21244- 
1850. 


Dated:  April  24.  1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc  98-12094  Filed  5-6-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Admnistration 
[Document  Identifier  hCF*  -P    :Z5\ 

Agency  information  Collection 
Activities;  Proposed  CoHection; 
Comment  Request 

Ln  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  CareJ='inancing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  pubUc  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  teichnology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Data  Use 
Agreement  Information  Collection 
Requirements,  model  agreement,  and 
Supporting  regulations;  Form  No.: 
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addresses  the  conditions  under  wliich 
HCFA  will  disclose  and  the  User  will 
maintain  HCFA  data  that  are  protected 
by  the  Privacy  Act  of  1974.  552a. 
Frequency:  On  occasion;  Affected 
Public:  Business  of  other  for-profit.  Not- 
for-profit  institutions:  Number  of 
Respondents:  1,500;  Total  Annual 
Responses:  1,500;  Total  Annual  Hours: 
750. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group.  Division  of  HCFA 
Enterprise  Standards.  Attention:  John 
Rudolph.  Room  C2-26-17.  7500 
Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 


Uatea   .'Vprii  JO.  1998. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  Division  of 
HCFA  Enterprise  Standards,  Health  Care 
Financing  Administration. 
IFR  Doc.  98-12160  Filed  5-6-98;  8:45  am] 
aiLUNO  COM  4ii»-m-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

He.ilth  Care  Financing  Administration 

Announcement  of  Office  of 
Management  and  Budget  (0MB) 

Control  Numbers  for  Agency 
IrMormation  Collections  Approved 
U'''1«'r  the  Paperwork  Reduction  Act  of 

A  jt  n:  r   Health  Care  Financing 
Admmistration.  HHS. 

This  notice  announces  and  displays 
OMB  control  numbers  for  Health  Care 
Financing  Administration  (HCFA) 
information  collections  that  have  been 
approved  by  OMB. 

Under  OMB's  regulations 
implementing  the  Paperwork  Reduction 
Act  (PRA).  44  use.  3501.  each  agency 
that  proposes  to  collect  information 


must  submit  its  proposal  for  (  )MM 
review  and  approval  in  arrnr  •ahlc  with 
5  CFR  Part  1320.  Oi:  r  (  iMH  his 
approved  an  agency  s  p.-^  ;inst  j 
collection  of  information  diul  issues  a 
control  number,  the  agency  ns  is- 
display  the  control  r.umhrr 

OMB  rt'^^ulations  (ir'-vuir  f.ir 
alternative  niethmis  ^:f  .iis[).a\ini;  f  )MH 
control  numbers.  h\  tlse  La.s«  of 
collections  of  information  published  in 
regulations.  ii;sp'.,iN  >,  \,:  >„•    jimvided 
in  a  maiiiuT  thcj;  is  rfasnnatMv 
calculated  to  in  ft  nn  !he  p:iblic."To 
meet  this  rf»q];;rti':t';i'  aii  a^ciK  v  m^v 
display  s;,.  h  ;:.;i^r:ndri.i!;  :::  th>-  Federal 
Kf-Kistpr  '''.  ;i,.;),;sh;nk;  sm  ii  .nfi  irniation 
.;.  U;u  pruaiiitii'  ui  lliL'  r(;guia;i/r\  If\t, 
or  in  a  technical  amendment   i   rri 
regulation,  cr  ir;  a  separate  not;!  c 
announcing  ( )MB  approval  of  liie 
collection  of  inftniiation. 

To  comply  with  this  requirement 
HCFA  has  chosen  to  publish  this  notice 
announcing  HMf^  dpprnva.l  nfihr 
collections  of  .i.!wrn:d',-j;i  iK.hhshe(i  in 
regulations.  As  stattm  ,t:>ii\H  this  notice 
announces  and  (i:-.p!as s  th-'  .issiciu'ii 
OMB  control  nurutxTs  fur  fi(  h  A  s 
information  collections  tfiat  nave  t)een 
approved  by  OMB. 


42  CFR  : 

403.210  

405.262  

405  374  

405  427  

405.711  

405.807 

405.821  

405.1632  

405.1701-1726  

405.2100-2171  

405.2110.406.2112 
405.2133  


405213S-.2171  

405.2401   

406  13  „. 

406  15  „,. 

406  28.  407.27  

407.10,407.11  

407.18  

407.40  

408.6  

409  40-.50 

410  1  

410  36 

410  38 ^ 

410  40 

410  69  

410.170  

411.4-.15 

411.15 

411.20-411.206  

411.372.411.373.411.378, 

411.404,  411.406 

411.408  

412.20-32  

412.40-62  


OMB  control  Noe. 


0938-<!?6r 
0936-02  70 
0938-0 '55 
0938-<X)45 
0938-^3033 
0938-0034 
0938-04 54 
0938-0273 
0938-0386 
0938-065 ;'  arxl  jobt 
093&"OO4.^  an.i  :)44  • 

0448 

0<^J38-^D3t>C 
CW38-0685 

0938-06  79 
0^38-0035 

\fi  '\f^-\)(:,.i  ■ 

'J9:<8-C35  ' 

CK<38^-Cit!  '9 

ij-^^H-^jJj  ,' 

C^  ^.6- -0534 

0938-004 :■  an,;  :>-,ft- 

0938-0685 

0938^35  7 

(_^  .K    ,  r  ■ 

0<  '^^  ..4  arKi  0357. 


0•^  '•n-^ 
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4-2  44,  - 

4-?  92 
4-2  -05 
412,106 
4'2.n6 
4'2256 
4-3  '3 
4-3  ^6 
4 '  3  17 
4-3  20 


-2  45 


OMB  contro)  Nos. 


4-3  20 

4-3,24 


4   3  56     - 

4  ■  3  64    

4-  3  157     „ 

4-3  -70  - 

4^3-98  413.200 

4  -  4  40      

4-4.330    

414.451.  414  452.  4-4  456,  414  460     , 

416  47  - 

4  •  7    -  1 06     _ — - 

4   7  124      - 

4 1  7  1 26  - 

417  143  - 

41  7  152 

4-  7  408  „„ * 

4'  7  436    

4-  7  470  " 

4-7  479,  417.500  ™ 

417.801 

418.22   418  24,  416.28.  418  30,  418  56.  418,58. 

420  200-  206  

421  100  ~ 

422  430  - 

424  5      ™ "■ 

424  20    " 

424  22  

424  57     

424  73   

424  1 23  — 

424  1 24   

430  '  0-  2C     - 

430  •  2    

43-20  

43 1  1  -431 .865 - 

i(3 1  •  ■ '    •••..«•••••>■■*•••••>•■•••••«•••••••••*•■•••••■••"■•• 

431 .110 

431  306  ~ 

43  ^  &3u  ,,,,,.,,■•.•••....••••-•••••••••••••••••••••••••"••••• 

800    

802-  822  ~ 


7C.  418,74,  418.80,  4-6.83,  4  ■  S  9t  418.100 


43- 
43- 

43' 

43 

43 

43 


820  

865  

940-43^ 


965  ~ 

433  68  433  74   

433'iiO,  433.112-433.114.  433.l'l'6.  433^1  l7!'433.119r433yi'2T,^^    433.127.  433.130.  433.131 
433  38  - 

433  139  " " 

434.27  „„ - 

43428     ~ • -~ 

434  44  434  67.  434,70 ~ 

435  1  —435  1 01 1     •— «„«..„«.— ..«....-..«^»*«—".—— — — 

435  2-  7  435  726.  435.735 ~ ~ - •• 

435  940-965  

440  --  270  "" 

440  G  - - " 


i40  3C 


093fr-0445. 
0938-0477. 
0938-0456. 
0938-0691. 
0938-0269. 
0938-0573. 
0938-0463. 
0938-0583. 
0938-0202. 

0938-0022  and  0037  and 
0050  and  0102  and  0107 
and  03:  as-  "•^62  and 
0511. 
0938-0463. 
0938-0269. 
0938-0463. 
0938-0296. 
0938-0236. 
0938-0008. 
0938-0372. 
0938-0685. 
0938-0506 
0938-0266  and  0506. 
0938-0469. 

0938-0472. 

0938-0701. 

0938-0470. 

0938-0469. 

0938-0470. 

0938-0610. 

0938-0701. 

0938-0700. 

0938-0610. 

0938-0302. 

0938-0086. 

0938-0357. 

0938-0390. 

0938-0534. 

0938-0454 

0938-0367  and  0489. 

:r9  38-0008. 

0938-0685. 

0938-0685. 

093^-0484. 

0938-0042. 

0938-0193. 

0938-0610  and  0673. 

0938-0610. 

0938-0062. 

0938-0467. 

0938-0390. 

0938-0610. 

0938-0502. 

0938-0445. 

0938-0094  and  0300. 

0938-0246. 

0938-0146  and  0147. 

0938-0144. 

0936-0094  and  0246. 

0938-0467. 

0938-0618. 

0938-0487. 

0938-0247. 

0938-0502. 

0938-0502. 

0938-0672. 

0938-0610. 

0938-0700. 

0938-0062. 

0938-0449. 

0936-0467. 

0938-0062. 

0938-0449. 

0938-0685. 
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440  167  „ „„. 

440  1 80  

441  16  „ „ 

441  250-  300  

441  300-  305  

44 1 .302  „ 

442.1-  119  „ 

442  1 0-.  11 9  

442.30  _ 

AA7  11 

447.53  „ 

447  253  „ 

447.272  „ 

447.280 

447.299  

447  SnO-  S49 

447  550  

455  1 0O-.1 06  

456  650-657  ^ /„ 

456  654  

456.700.  456.705.  456  709.  456.711,  456  712  

466.71.  466.73.  466  74.  466  78.  466.80.  466.94  .._ 

473.18.  473.34,  473  36.  473.42  

476.104.  476.105.  478.116,  478.134  

482  1  -.66 „ 

462.2-57  

482. 12.  482.22 

482.27  „ ^. .  . . 

482.41  

482.30.  482.41.  482.43.  482.53.  482.56.  482.57.  482 60-62 
482.66  


483.10  

483.70  

483400-480 

483.470  

484.1-52  

484.10  

484.18  


484  48  

484.52  „ 

485  56.  485  58.  486.80,  485.64.  485.66  

485.701-729  

485  709.  485  711.  485  717.  485  719.  485.721.  487.723.  485.725.  485.727.  485  729 
486.100-1 10  

486. 1 50-  1 63  „ „  " Z 

486  1 55.  486. 1 61 .  488. 1 63 LZ...—. 

486.301-325 „ 


488.1-28  

488.4  

488.18  

488.26    

488.60  

489.20  

489.21  

489.24  

489.27  

489.28  

48940-41   

489  66.  489.67 

489.102  

49 1.1 -.11  

491.2 

491.9  

493.1-2001  


493.501.  493.506,  493.513.  493.515  

493  1840  „ 

498.40-95  

1003.100.  1003.101.  1003.103 

1004.40,  1004.50.  1004.60.  1004.70 

45  CFR: 

96.70-.74  

146.111.  .115.  .117.  .150.  .152.  .160.  .180 


0MB  control  Nos. 


0938-0193. 
0938-0272. 

0938-0713. 
093&-0481. 
0938-0272. 

0938-0449 

0938-0062  a.nc  03  .'9 

09  38-0355. 

0938-06  78. 

0938-0287. 

0938-0429. 

0938-0623. 

0938-06-8. 

0938-0624. 

0938-06-8. 

0938-0676. 

0938-06  75. 

0938-0086. 

0938-0061. 

0938-0445. 

0938-0669. 

0938-0445. 

0938-0443. 

0938-0426. 

0938-0380. 

0938-0382. 

0938-0328. 

0938-0328  and  0698 

0938-0242 

0938-0328  arxJ  0378 

0938-0328  and  0624. 

0938-06-0 

0938-0242 

0938-0062  ana  06  78 

0938HD242. 

0938-0365. 

0938-06-0 

0938-0357 

0938-05 1 9 

0938-0687 

0938-026  7 

M38-0273  ano  0065. 

D9  38-0336 

0938-0338 

0938-0258  and  0071. 

0938-0336 

0938-039 -. 

0688 
0938-0355 
0938-0690 
0938-0667 
0938-0379 
0938-a360 
0938-066.7 
0938-0357 
0938-0667 
0938-0692. 
0938-0713, 
0938-0383. 
0938-0713. 
0938-0610. 
0938-0074. 
0938-0685. 
0938-0334. 
0938-0151. 

0581.  06 
0938-0686 
0938-0655 
0938-0486  and  0567. 
0938-0700 
0938-0444. 

0938-0481. 
0938-0702. 


051 


and 


0170.  0544, 

.''  and  0653 
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OMBcootrol  Uos. 


_L 


0938-0703. 


Dated  April  28,  1998 
lohn  P  Burke  HI, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services  Information 
Technology  Investment  Management  Croup 
Division  of  HCFA  Enterprise  Standards 
!FK  Doc   9»-12095  Filed  5-6-98,  8  45  am; 
BILUMQ  COOC  4t2ft-03-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  VHL  and 
MET  Mutation  Detection  Technology: 
Opportunities  tor  Cooperative 
Research  and  Development 
Agreements  (CRADAs)  for  the  Joint 
Evaluation  and  Development  of 
Methods  to  Detect  Mutation  In  Both 
Gene  Sequences  Using  Nucleic  Acid 
Array  Technology 

The  methods  may  include  but  are  not 
limited  to  spectroscopic  partitioning 
techniques  and  DNA  chip  technology 
The  NCI  IS  looking  for  multiple  CR-ADA 
Ckiilaborators  to  develop  independently 
different  aspects  of  this  VHL  and  MET 
mutation  detection  technology 
AGENCY:  National  Cancer  Institute 
National  Institutes  of  Health,  PHS, 
DHHS. 

ACTION:  Notice  for  CRADA 
Opportunities. 

SUMMARY:  Pursuant  to  Federal 
Technology  Transfer  Act  of  1986  (FTTA 
15  I'  S  C  3710.  and  Executive  Order 
12591  of  April  10.  1987,  as  amended  by 
the  National  Technology  Transfer  and 
.Advancement  Act  of  1995).  the  National 
Cancer  Institute  (NCI)  of  the  National 
Ir.stitutes  of  Health  (NIH)  of  the  Public 
Health  Service  (PHS)  of  the  Department 
of  Health  and  Human  Services  (DHHSl 
seeits  Cooperative  Research  and 
Development  Agreements  (CRADAs'i 
VN-ith  pharmaceutical  or  biotechnoiogv 
companies  to  evaluate  and  develop 
methods  to  detect  mutations  in  both  the 
MET  and  VHL  gene  sequences  using 
nucleic  acid  array  technology  .Anv 
CR,ADA  for  the  biomedical  use  of  this 
technology  will  be  considered.  The 
CRADAs  would  have  an  expected 
duration  of  one  (1)  to  five  (5)  years.  The 
goals  of  the  CRADAs  include  the  rapid 
publications  of  research  results  and 
timely  commercialization  of  products, 
diagnostics  and  treatments  that  result 
from  the  research  The  CR.ADA 


Collaborators  will  have  an  option  to 
elect  a  non-exclusive  or  exclusive 
commercialization  license  to  subject 
inventions  arising  under  the  CR.AD.As 
that  are  related  to  the  DN.A  arrav 
technology  of  the  collaborators,  which 
are  the  subject  of  the  CR.ADA  Research 
Plan,  for  diagnostics  and  research 
supply  and  can  apply  for  background 
licenses  to  the  existing  partents  hsted 
below,  subject  to  any  pre-existing 
hcenses  already  issued  for  other  fields 
of  use  Licensing  bv  NIH  is  subject  to  35 
U.S.C.  207  and  37  CFR  Part  404. 
ADDRESSES:  Proposals  and  questions 
about  this  CRADA  opportunity  may  be 
addressed  to  Dr  Thomas  M  Stackhouse 
Technology  Development  & 
Commercialization  Branch,  Nationai 
Cancer  Institute-Fredenck  Cancer 
Research  &  Development  Center, 
Fairview  Center,  Room  502.  Frederick 
MD  21701  (phone:  301-846-5465   fax 
301-846-6820) 

Scientitific  inquines — Dr   Berton 
Zbar,  Chief,  Laboratory  of 
Immunobiology.  National  Cancer 
Institute-Fredenck  Cancer  Research  Ji 
Development  Center.  P  O   Box  B 
Building  560.  Room  12-68,  Frederick 
MD,  21702-1201  (phone   301-846-1288 
F.AX   301-846-6145) 
EFFECTIVE  DATE:  Inquiries  regarding 
licensing  and  scientific  matters  may  be 
forwarded  at  any  time  Confidential 
CR.AD.A  proposals,  preferably  one  page 
or  less,  must  be  submitted  to  NCI  on  or 
before  July  6,  1998,  Guidelines  for 
prepanng'full  CR,ADA  proposals  will  be 
communicated  shortly  thereafter  to  all 
respondents  who  have  been  selected, 
SUPPLEMENTARY  INFORMATION: 

Technology  Available 

DHH?  scientists  have  identified 
mutations  in  the  proto-oncogene  c-MET, 
and  tlie  von  Hippel-Lmdau  disease 
(VHL)  tumor  suppressor  gene  in  human 
cancers,  c-MET  is  the  receptor  for 
hepatocyte  grovklh  factor  scatter  factor. 
Cjermline  mutations  in  the  MET  gene 
have  b(^n  detected  in  affected  members 
of  famines  with  an  mhentea 
predisposition  to  develop  papiUry  renal 
carcinomas;  somatic  mutations  in  the 
.MET  gene  have  been  detected  in  a 
subset  of  papillarv-  rena!  carcinomas.  All 
mutations  detected  in  the  MET  gene  to 
date  were  located  in  the  tyrosine  kinase 
domain;  all  mutations  were  missense. 

The  VHL  gene  is  mutated  in  patients 
with  von  Hippel-Lmdau  disease,  and  in 
sporadic  clear  cell  carcinomas  of  the 


kidney  Disease-causing  mutations 

include  gender  deletions  (partial  or 
complete)  missense  and  nonsense  and 
frame  shift  mutations 

.About  30,000  individuals  develop 
Kidnev  cancer  each  vear  We  anticipate 
that  the  novel  mutation  aetection 
te<.;hmques  for  the  MET  and  VHL  genes 
wili  't>€  used  m  patients  with  sporadic 
and  inhented  predispositions  to  renal 
cancer  Possible  uses  would  include 
diagnosis  and  prognosis  of  kidney 
cancer  In  addition,  these  new  methods 
■TPiight  be  applied  tc  the  study  of  other 
types  of  human  neoplasia. 

DHHS  now  seeks  collaborative 
arrangements  for  the  joint  evaluation 
and  dei.eiOpment  of  methods  to  detect 
mutations  in  both  gene  sequences  using 
nucleic  acid  array  technology.  The 
methods  may  include  but  are  not 
limited  to  spectroscopic  partitioning 
techniques  and  DNA  chip  technology. 
For  collaborations  with  the  commercial 
sector,  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  wrill 
be  estabhshod  to  provide  equitable 
distnbution  of  intellectual  property 
rights  developed  under  the  CRADA.  TTie 
successful  CRADA  partner  will 
collaboratively  develop  and  test  known 
mutations  within  the  genes  from 
samples  provided  by  the  government. 
CR.ADA  aims  will  include  rapid 
publication  of  research  results  as  well  as 
full  and  timely  exploitation  of  any 
commercial  opportunities. 

NCI's  VHLMFT  Patents  and  Paten! 
Applications 

:   \  ui.  H.ppel-LindaulVHL)  Disease 
Gene  and  Corresponding  cDNA  and 
Methods  for  Detecting  Carriers  of  the 
VHL  Disease  Gene;  United  States  Patent 
5.654,138.  issued  August  5.  1997. 

The  role  of  the  Nationai  Cancer 
Institute  in  this  CRADA  will  include, 
but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project. 

2.  Providing  the  Collaborator  with 
samples  of  the  subject  gene  sequences 
for  evaluation. 

3.  Planning  research  studies  and 
interpreting  research  results. 

4.  Publisning  research  results. 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1   Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 
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J.  rruMdiu^  ifclmiL-al  uxpertibu  diid; 
or  financial  support  for  (e.g.  facilities, 
personnel  and  expertise)  for  CRADA- 
related  Government  activities. 

4.  Accomplishing  objectives 
according  to  an  appropriate  timetable  to 
be  outlined  in  the  CRADA 
Collaborator's  proposal. 

5.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commercialization  of  this  technology. 

6.  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
technology. 

8.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

9.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulating  to  human 
subjects,  and  all  PHS  policies  relating  to 
the  use  and  care  of  laboratory  animals. 

10.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  equitable 
distribution  of  patent  rights  to  CRADA 
inventions. 

Dated:  April  26.  1998. 
Kathl«en  Sybort, 

Acting  Dinrctor.  Titchnology  Devtflopment  & 
Commercial  nation  Branch.  National  Cancer 
Institute.  National  Institute*  of  Health. 
IFRDoc  98-12110  Filed  5-a-«0;S.4S  am) 
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DEPARTMENT  OF  HFAl  '"m  anD 
HUMAN  SERVICES 

National  Institutes  of  Hedith 

National  Institute  on  Aging: 
Opportunity  tor  a  Cooperative 

Rosaarch  ani!  .;H»v»'ii)pment  A.j'tMM'i,.r- 
(CRADA*  To  D.'vt'i,  p  \  V.irrino  fof 

P'>f»U''!'     ''I.I 

AGENCY:  National  Institutes  of  Health 
(NIH).  PHS.  DHHSNIA.  NIH.  PHS. 
DHHS 
ACTION:  Notice. 

SUMMARY:  The  National  Institute  on 
Aging  (NIA)  is  seeking  a  Collaborator  to 
participate  in  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
to  develop  a  vaccine  for  pneumonia. 
The  term  of  the  CRADA  will  be  up  to 
five  (5)  years. 

A0ORESES8:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
addressed  to  Bruce  D  Goldstein,  ).D.. 
Technology  Development  and 
Commercialization  Branch.  National 
Cancer  Institute,  6120  Executive  Blvd.. 
EPS  Suite  450.  Rockville.  Maryland 


JUH3Z,  Iflephune  number  301-496- 
0477.  FAX  number  301-402-2117. 
DATES:  interested  parties  are  advised  to 
notify  this  office  in  writing  of  their 
intent  to  file  a  formal  proposal  no  later 
than  FIFTEEN  (15)  days  from  the  dale 
of  this  advertisement.  Formal  proposals 
must  be  submitted  to  this  office  no  later 
than  TWENTY  (20)  days  from  the  date 
of  this  nrif  if  f> 

SUPPLEMEN^APy  information:  A  CRADA 
is  the  anticipated  pint  agreement  to  be 
entered  into  by  NIA  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986.  a  amended  by  the  National 
Technology  Transfer  Act  (Pub.  L.  104- 
113  (Mar.  7,  1996))  and  by  Executive 
Order  12591  of  April  10,  1987.  The  NQ 
owns  U.S.  Patent  No.  4,455.032. 
concerning  the  use  of  phosphocholine 
hapten  conjugates  in  vaccines,  which 
presently  is  not  licensed.  NIA  is  now 
planning  to  develop  a  vaccine  for 
pneumonia  utilizing  the  invention  in 
the  NCI  patent. 

Under  the  present  propKisal,  the 
specific  goals  of  the  CRADA  will  be  the 
development  of  the  following 
technology: 

•  Development  of  one  or  more 
vaccines  utilizing  the  phosphocholine- 
hapten  technology; 

•  and  preclinical  evaluation  of  the 
candidate  varrines 

Party  Contntu.iu.nH 

The  role  in  NLA  includes  the 
following: 

(1)  Develop,  in  cooperation  with  the 
Collaborator,  candidate  pneumonia 
vaccines; 

(2)  Conduct  preclinical  trials  of 
candidate  vaccines  in  small  mammal 
models; 

(3)  Provide  staff,  expertise,  A 
materials  for  the  development  and 
testing  of  promising  vaccines,  and 
provide  work  space  and  equipment  for 
testing  of  the  prototype  vaccines,  and 

(4)  Jointly  evaluate  and  publish  the 
data  generated  with  Collaborator 

The  role  of  the  successful  Collaborator 
will  include  the  following: 

(1)  Provide  an  adequate  supply  of  at 
least  one  mutually  agreeable,  CMP- 
grade  carrier  system,  and  provide 
expertise  and  assistance  in  the 
development  and  use  of  its  vaccine 
carrier  system(s); 

(2)  Provide  resources,  staff,  expertise, 
and  funding,  as  necessary,  in  support  of 
the  research  goals,  and 

(3)  Develop  and  market  any  promising 
vaccines 

Selection  Criteria 

Proposals  submitted  for  consideration 
should  fully  address  each  of  the 
following  qualifications: 


{l)hv;..-... 

A.  I)'';:;'  :.^':  i!»'(i  fxp»>nis«'  m 
developing  and  producing  high  quality 
pharamacuelical  compositions; 

B.  Demonstrated  ability  to  secure 
national  and/or  international  marketing 
and  distribution  of  pharmaceutical 
compositions; 

C.  Demonstrated  intellectual  ability  to 
guide  development  of  product  line 
which  addresses  ttu-  nnjuirements  of 
NIA. 

(2)  Reputation:  The  successful 
Collaborator  must  be  recognized  in  the 
pharmaceutical  mdustr\'  for 

A.  F^roducing  quality  p^lHrIIirtl  putical 
products; 

B  Indications  of  satisfaction  by 
industry  experts  with  the  Collaborator's 
products;  and 

C.  Commitment  to  the  nsi^arr  n  aini 
development  of  new  phamiaceutuals 

(3)  Pnysical  Resources 

A.  An  established  headquarters  with 
offices,  space,  and  equipmeii!. 

B.  Access  to  the  organiz<itinn  <iunn^ 
business  hours  by  telephone,  mail  e 
mail,  the  Internet,  and  other  evolving 
technologies;  and 

C.  Sufficient  financial  resources  to 
support,  at  a  minimum,  the  current 
activities  of  the  CKAD.^  to  met't  the 
needs  of  NIA. 

Dated:  April  26, 1998. 
Kathleen  Sybert, 

Acting  Dirvctor.  Technology  Development  fr 
Commercialization  Branch,  National  Cancer 
Institute.  National  Institutes  of  Health 
jFR  Doc  9R-12109  Filed  5-6-98,  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  ^y»'i  lal  Flmphasis 
Panel  (SEP)  meetings 

Purpose/ Agenda:  To  review  individual 
grant  applications 

Name  of  SEP  Microbiological  and 
Immunological  Sciences 

Do/e:  May  12.  1998 

Time  IKX)  p.m 

Place:  NIH,  Rockledge  2,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Dr.  William  Branche, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4182,  Bethesda, 
Maryland  20892,  (301)  435-1148 

Name  of  SEP:  Clinical  Sciences 
Date  May  13.  1998. 
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Time  9  30  am 

Place  Holiday  Inn.  Chew  Chase,  .ML) 
Contact  Person  Or  Dan  McDonald, 
Scientific  Review  .Aidministrator.  6701 
Rcx:kledge  I>!ve.  Room  4214,  Bethesda 
Man-land  20892.  (301)  435-1215 

Same  of  SEP  Microbiological  and 
Immunological  Sciences. 

Date  May  13,  1998 

Time  10:00  am 

Place  NIH,  Rottledge  2,  Room  4182. 
Telephone  Ojnference 

Contort  Person  Dr  William  Branche 
Scientific  Review  Administrator,  6701 
Rot:kledge  Drive,  Room  4182    Bethesda 
Maryland  20892.  (301)  435-1148 

This  notice  is  being  published  less  than  1  S 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  bv  the  grant  review  and  funding 
cycle 

Name  of  SEP  Behavioral  and 
N'eurosciences 

Date   Ma>  21.  1998. 

Time  2  00  p  m 

Pinre  NIH,  Rockledge  2    RtKim  5172, 
Telephone  Conference 

Contact  Person  Dr  Leonard  jakubczak. 
Scientific  Review  .^dminlst^ator,  6701 
Rockledge  Drive,  Room  5172.  Bethesda, 
Maryland  20892,  (301)  435-1247 

Name  of  SEP  Behavioral  and 
Neuro  sciences 

Date  lune  16-18.  1998. 

Time  8  30  am 

Place  Doubletree  Hotel,  Rockville.  MD. 

Contact  Person  Dr  Syed  Husain,  Scientific 
Review  .^dmlnlstrator,  6701  Rockledge  Drive, 
Room  5216,  Bethesda  Marvland  20892,  (301 ! 
435-1224, 

Name  of  SEP:  Behavioral  and 
Neurosciences, 

Date:  lune  23-25    1998 

Time  8  30  am 

Place  Radisson  Barcelo.  Washington,  DC. 

Contact  Person   Dr  Gabriel le  LeBlanc, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5218,  Bethesda, 
Maryland  20892,  (301)  435-1218 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  June  25. 1998. 

Time;  12:00  p.m. 

Place  Holiday  Inn -Georgetown, 
Washington,  DC 

Contact  Person.  Dr  Lee  Rosen.  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  5116,  Bethesda,  Maryland  20892.  (301) 
435-1171 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C, 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prop)Osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasions  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892.  93,893,  National  Institutes  of  Health. 
HHS) 


Dated  April  29.  1998 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer.  .WIH 

|FR  Dot,  98-12099  Filed  5-6-98.  8  45  am' 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  lOfd)  of  the 
Federal  .advisory  Committee  Act,  as 
amended  (5  U.S.C.  .\ppendix  2),  notice 
IS  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

F^jrpose.'Agenda  To  review  individual 
grant  applications. 

Same  of  SEP  Behavioral  and 
Neurosciences 

Date  May  12,  1998 

Time  3:00  p,m 

Place  NIH,  Rockledge  2   Room  5172. 
Telephone  Conference 

Contact  Person  Dr  Leonard  lakubczak. 
Scientific  Review  .Administrator,  6701 
Rockledge  Drive.  Room  5172,  Bethesda, 
Marviand  20892,  (301)  435-1247. 

Same  of  SEP  Benavioral  and 
Neurosciences 

Date:  May  18,  1998 

Time  11:00  a.m 

Place  Sm.  Rockledge  2   Rcxim  5172, 
Telephone  Conference 

Contact  Person  Dr   Leonard  lakubczak. 
Scientific  Review  .administrator,  6701 
Rockledge  Drive,  Room  5172,  Bethesda. 
Maryland  20892.  (301 1  435-124" 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
im(>osed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Chemistry  and  Related 
Sciences, 

Z30te,  June  23-24.  1998.. 

Time:  8:00  am 

Place  Hyatt  Regency  Hotel,  Bethesda,  MD. 

Contact  Person  Dr.  Marjam  Behar, 
Scientifu  Review  .administrator,  6701 
Rockledge  Drive.  Room,  5218,  Bethesda. 
Maryland  20892,  (301)  435-1180. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  informatior 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosun- 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  f>ersonal  privacy 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 


Datea  Mp>  '    '  '•■•>■ 
La  Verne  Y.  Slrmgfieid. 
Committee  Management  Officer.  NIH. 
FRDoc   98-12101  Filed  5-6-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healt^ 

National  Cancer  Institute;  Notice  oi 
Closed  Meeting 

Pursuant  to  Section  lOfd)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  MR  Guided  Therapy. 

Date:  May  26-28,  1998 

Time:  May  26 — 7:00  p.m.  to  Recess.  May 
27 — 8:00  am.  to  Recess,  May  28-800  a.m.  to 
Adjournment. 

Place:  The  Inn  at  Longwood  Medical.  342 
Longwood  Avenue,  Boston.  MA  02115. 

Contact  Person  Ray  Bramhall.  PhD., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  643B,  6130  Executive  Boulevard,  MSC 
7405,  Bethesda.  MD  20892-7405.  Telephone: 
301/496-3428. 

Purpose/ Agenda :  To  review,  discuss  and 
evaluate  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  prop»erty  such  as  patentable 
material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower 
93.399.  Cancer  ConUwl) 

Dated:  April  30,  1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-12107  Filed  5-6-98;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  o'  Closec  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP  Research  Centers  in  Minority 
(nslitulions 

Z>a(e.  June  1,  1998. 

Time  5  00  p.m. 

Place  Doubletree  Hotel.  I7S0  Rockville 
Pike.  Rocliville.  MO  208S2.  (301)  469-1100. 

Contact  Penon:  Dr  Beta  |  Culyas. 
Scientific  Review  Administralor,  S70S 
Rockledge  Dnve,  MSC  7965.  Room  6018. 
Bethesda.  MD  20892-7965.  (301)  435-0811 

Purpote/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  let  forth  m  sections 
552b(c)(4)  and  552b(i  )(6).  Title  5.  U  S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  398.  Research  Centers  in 
Minority  Institutions,  National  Institutes  of 
Health.  HHS) 

Dated:  April  29.  1998. 
UVema  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  98-12100  Filed  5-6-98.  8:45  am) 
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DtPAO^Mf  ^^rOFHFALTH  AND 

HUMAN  jt  ;-!V!Ct  :. 

National  Institutes  of  Health 

National  Center  tor  Hesed.-^uh 
Resources;  Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  National  Center  for  Research 
Resources  Initial  Review  Group  and  the 
Scientific  and  Technical  Review  Board 
on  Biomedical  and  Behavioral  Research 
Facilities,  National  Center  for  Research 
Resources  (NCRR),  for  May  and  June 
1998.  These  meetings  will  be  open  to 
the  public  as  indicated  below  to  discuss 
program  planning;  program 
accomplishments;  administrative 
matters  such  as  previous  meeting 
minutes;  the  report  of  the  Director, 
NCRR;  review  of  budget  and  legislative 
updates;  and  special  reports  or  other 
issues  relating  to  committee  business. 
Attendance  by  the  public  will  be  limited 
to  space  available 

Tnese  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sections 
5.'i2b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 


evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Cheryl  A.  Fee.  Committee 
Management  Officer,  NCRR.  National 
Institutes  of  Health.  One  Rockledge 
Centre,  Room  5170.  6705  Rockledge 
Drive.  MSC  7965.  Bethesda.  Maryland 
20892-7965.  301-435-1827.  will 
provide  summaries  of  meetings  and 
rosters  of  committee  members.  Other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Scientific 
Review  Administrator  indicated. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  listed  below,  in  advance 
of  the  meetings. 

Name  of  Committee:  Scientific  and 
Technical  f^view  Board  on  Biomedical  and 
Behavioral  Research  Facilities 

Date  of  Meeting  May  27-29.  1998. 

Place  of  Meeting:  The  Bethesda  Ramada, 
Embassy  Three,  8400  Wisconsin  Avenue. 
Bethesda.  MD  20814.  301-654-1000. 

Open;  May  27.  8:00  a.m. — 9:30  a.m. 

CJoaed:  May  27.  9:30 — Until  Adjournment 

Scientific  Review  Administrator:  Dr  DC. 
Patel.  National  Institutes  of  Health.  One 
Rockledge  Centre,  Room  6018,  6705 
Rockledge  Drive.  MSC  7965.  Bethesda.  MD 
20892-7965.  Telephone:  301-435-0824 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group — 
Comparative  Medicine  Review  Committee. 

Date  of  Meeting:  June  1-2.  1998. 

Place  of  Meeting:  Holiday  Inn  Georgetown. 
Kaleidoscope  Room.  2101  Wisconsin 
Avenue.  NW.  Washington.  DC  20007.  202- 
338-4600 

Open:  June  1.  800  a.m. — 9:30  a.m. 

Closed:  June  2.  9:30 — Until  Adjournment. 

Scientific  Review  Administrator:  Dr. 
Raymond  O'Neill.  National  Institutes  of 
Health.  One  Rockledge  Centre.  Room  6018, 
6705  Rockledge  Drive.  MSC  7965.  Bethesda. 
MD  20892-7965.  Telephone:  301-435-0820. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group — 
Research  Centers  in  Minority  Institutions 
Review  Committee 

Date  of  Meeting:  ]\ine  1-3.  1998. 

Place  of  Meeting:  Doubletree  Hotel. 
Twinbrook  Room.  1750  Rockville  Pike. 
Rockville,  MD  20852,  301-468-1100 

Open  June  1.  8:30  a.m.-10:30  a.m. 

CJosed:  June  1.  10:30  a.m. -Until 
Adjournment. 

Scientific  Review  Administrator:  Dr.  John 
Meyers.  National  Institutes  of  Health.  One 
Rockledge  Centre.  Room  6018.  6705 
Rockledge  Drive,  MSC  7965,  Bethesda,  MD 
20892-7965,  Telephone:  301-435-0820. 


Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Kh\  lew  ( ;niup — 
General  Clinical  Researr  h  i  t-t.:,-^  Kcvsew 
Committee 

Date  of  Meeting  ]\ii\tt  \~   IB.  lyya 

Place  of  Meeting:  Ramada  Inn.  Rockville, 
1775  Rockville  Pilie   Montrose  Room, 
Rockville,  MD  21 1«.    (ni -8B1-2300. 

Open:  June  17.  8.00  a  m.-9  45  am 

Closed:  June  18.  9  45  am  -Until 
Adjournment 

Scientific  Review  AdministnitDr  Dr 
Charles  Hollingsworth,  National  Institutes  of 
Health,  One  Rockledge  Centre,  Room  6018, 
6705  Rockledge  Drive.  MSC  7965.  Bethesda. 
MD  20892-7965,  Telephone:  301-435-0818. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  93,306.  Laborator>  .^ni^lal 
Sciences  and  Primate  Research.  93.333, 
Ginical  Research   93.389.  Research  Centers 
in  Minority  Institutions;  93.167.  Research 
Facilities  Iinprovement  Program;  93.214 
Extramural  Research  Facilities  Construction 
Projects.  National  Institutes  of  Health) 

Dated:  April  29.  1998. 
LaVerne  Y.  Stringfield, 
Committee  Mr.-ir.^t-ment  Officer,  NIH. 
(FR  Doc.  98-12103  Filed  5-6-98;  8:45  am] 
bjllmg  cooc  4i«o-oi-ai 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  S[>»»r;a!  F.niphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Data  Coordination  Center  for 
the  NIH-DC  Initiative  to  Reduce  Infant 
Mortality  in  Minority  Populations 

Date:  May  13,  1998. 

Time  2:00  p.m. -adjournment. 

Place:  6100  Executive  Boulevard.  6100 
Executive  Building,  Room  5E01,  Rockville, 
MD,  20852. 

Contact  Person:  Hemeed  Khan.  PhD  . 
Scientific  Review  Administrator.  NICHD. 
6100  Executive  Boulevard.  Room  5E01, 
Rockville,  MD  20852.  Telephone:  301-496- 
1485 

Purpose/ Agenda:  To  evaluate  and  review 
research  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  US  C.  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  these  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children),  National  Instihite  of  Health.  HHS) 

Date:  April  29,  19QR 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc  98-12098  Filed  5-6-98:  8:45  am) 

BILUNQ  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date  of  Meeting:  May  1,  1998  (Telephone 
Conference) 

Time:  12:00  i'.M.  to  adjournment. 

Place  of  Meeting:  Willco  Building,  6000 
Executive  Boulevard,  Suite  40Q  Rockville, 
MD  20892-7003. 

Contact  Person:  Sean  O'Rourke,  6000 
Executive  Boulevard,  Suite  409,  Rockville, 
MD  20892-7003.  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imfiosed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
proposal  and  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  proposal,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance, 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientist  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs: 
and  93.891.  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health) 

Dated  April  2't.  IPPfl 
La\eme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  D<K    Q8-1 2  104  Filed  5-6-98;  8:45  am) 

BILUNG  COOE  4140-C1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Child  Health  and 
Human  Development,  June  5.  1998,  in 
Building  31,  Room  2A52. 

This  meeting  will  be  open  to  the 
public  from  8:00  a.m.  to  12  noon  on 
June  5  for  the  review  of  the  Intramural 
Research  Program  and  scientific 
presentations.  Attendance  by  the  pubUc 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5, 
U.S.C.  and  section  10(d)  of  Public  Law 
92—463,  the  meeting  will  be  closed  to 
the  public  on  June  5  from  1:00  p.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  persormel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Catherine  O'Connor,  Senior 
Biomedical  Research  Program  Assistant, 
NICHD.  Building  31,  Room  2A50. 
National  Institutes  of  Health.  Bethesda, 
Maryland.  20892-2425,  301-496-2133, 
will  provide  a  summary  of  the  meeting, 
a  roster  of  Board  members,  and 
substantive  program  information  upon 
request.  Individuals  who  plan  to  attend 
the  open  session  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
O'Connor  in  advance  of  the  meeting. 

Dated:  .^pril  29,  1998 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-12105  Filed  5-6-98;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

F'.irsuani  to  Section  lUidj  of  the 
Federal  .Advisory  Committee  Act,  as 
amended  (5  United  States  Code 


Appendix  2).  notice  is  hereby  given  of 
the  following  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group  (IRG)  meeting: 

Name  of  IRG:  Biomedical  Research  and 
Research  'Training  Subcommittee  B. 

ZJote:  June  16. 1998. 

Time:  8:30  a.m. — adjournment. 

Place:  Holiday  Inn — Bethesda,  8120 
Wisconsin  Avenue.  Bethesda.  Maryland 
20814. 

Contact  Person:  Dr.  Irene  Glowinski. 
Scientific  Review  Administrators,  NIGMS, 
Natcher  Building — Room  lAS-13.  Bethesda, 
Maryland  20892,  Telephone:  301-594-2772. 

Purpose/ Agenda :  To  evaluate  and  review 
research  training  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  Sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C.  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  these  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.821.  Biophysics  and 
Physiological  Sciences;  93.859. 
Pharmacological  Sciences:  93.862,  Genetics 
Research;  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRS)),  National  Institutes  of 
Health) 

Dated:  April  29,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-12106  Filed  5-6-98;  8.45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dentai  Research; 
Notice  of  a  Meeting  of  the  National 
Advisory  Dentai  Research  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is  - 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  on  June  9-10,  1998, 
Conference  Rooms  E1-E2,  Building  45. 
National  Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  pubhc  from  8:30  until  11:15  a.m.  on 
June  9,  1998,  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4]  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463,  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  June  10,  9:00 


25224 


FpiUt.iI    RpoisfPf/ Vnl     R7    NJ"-"    ftfl 'Th':!-'^d?i\-    Mi', 


lOHB  'N'nrirp'; 


a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  information  concerning  individuals 
associated  with  the  discussions  could 
reveal  conndential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  applications  and 
reports,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Dr.  Dushanka  V,  Kleinman.  Executive 
Secretary.  National  Advisory  Dental 
Research  Council,  and  Deputy  Director, 
National  Institute  of  Denial  Research, 
National  Institutes  of  Health.  Building 
31.  Room  2C39.  Bethesda,  Maryland 
20892.  (telephone  (301)  496-9469)  will 
furnish  a  roster  of  committee  members, 
a  summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  listed 
above  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  121.  Oral  Diseases  and 
Disorders  Research) 

Dated  May  4.  199A 
LaVeriM  Y.  Stringfield. 
Comminee  Management  Officer.  NIH. 
[FR  Doc   V>8-t2174  Filed  5-6-98;  8:45  am) 
MLUNO  COOC  4140-01-11 


Dt  PAM    Mf  NT  OF  HEALTH  AND 

H.JMAN  St  R VICES 

National  Institutes  of  Health 

National  Institute  of  Alcohol  Atus^  ,ind 
Alcoholism,  Notice  of  Closfvi  M.H?ting 

Pursuant  to  Section  lOlaj  oi  mo 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

.Jhirpose/ Agenda  To  review  and  evaluate  a 
grant  application. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholisni  Special 
Emphasis  Panel. 

Date  of  Meeting:  May  4,  1998  (Telephone 
Conference) 

Time:  130  P  M  to  adjournment. 

Place  of  Meeting:  Willco  Building.  6000 
Executive  Boulevard.  Suite  409,  Rockville. 
MD  20892-7003. 

Contact  Person:  Sean  O'Rourke.  6000 
Executive  Boulevard.  Suite  409.  Rockville 
MD  20892-7003.  301-443-2861 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 


552b(c)(4)  and  552b(c)(6).  Title  5  U  S.C.  The 
proposal  and  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  proposal,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance, 
Program  Nos.  93  271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93  273.  Alcohol  Research  Programs; 
and  93  891.  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health) 

Dated:  May  4.  1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  N!H. 
IFR  Doc.  9»-12175  Filed  5-6-98;  8:45  ami 
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Df.PARTMENT  0^  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aicohoi  Abuse 
and  Alcoholism.  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism  on  June  3-4. 
1998. 

The  meeting  will  be  open  to  the 
public,  as  noted  below,  to  discuss 
Institute  programs  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Ida  Nestorio  at  301-443- 
4376. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6)  of  Title  5. 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463  for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  programs,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from:  Ms.  Ida  Nestorio.  Office 
of  Scientific  Affairs.  National  Institute 
on  Alcohol  Abuse  and  Alcoholism, 
Willco  Building,  Suite  409,  6000 


Executive  Blvd.,  Rockville.  MD  20892-^ 
7003.  Telephone:  301-443-4376.  Other 
information  pertaining  to  the  meeting 
may  be  obtained  from  the  contact 
person  indicated. 

Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Executive  Secretary:  James  F.  Vaughan. 
6000  Executive  Blv..  Suite  409.  Bethesda.  MD 
20892-7003,  301-443-4375. 

Dates  of  Meeting:  June  3-4.  1998. 

Places  of  Meeting:  (June  3)  Pooks  Hill 
Marriott  Hotel.  Bethesda.  MD  20814;  (June  4). 
Conference  Room  El  t  E2,  Building  45 
(Natcher).  NIH  Campus.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

Closed:  )une  3,  1998 — 7:00  p.m.  to  9:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Open:  June  4.  1998 — 8:30  a.m. -3:00  p.m. 

Agenda:  Discussion  of  Institute  extramural 
research  programs,  and  other  program  and 
peer  review  issues  relevant  to  Council 
activities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271.  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93  272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93  273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health) 

Dated:  May  4.  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-12176  Filed  S-6-98;  8;45  am] 

BILLING   COOE    <'4O-0'  ^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Electric  and  Magnetic  Fields  Research 
and  Public  Information  Dissemination 
(EMF  RAPID)  Program.  Notice  of 
Meeting 

Background 

The  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
and  the  Department  of  Energy  (DOE)  are 
coordinating  the  implementation  of  the 
Electric  and  Magnetic  Fields  (EMF) 
Research  and  Public  Information 
Dissemination  (RAPID)  Program.  The 
EMFRAPID  Program  was  established  by 
the  1992  Energy  Policy  Act  (Section 
2118  for  Public  Law  102^86)  which 
was  signed  in  October  1992.  This  five- 
year  effort  is  designed  to  determine  the 
potential  effect  from  exposure  to  60  Hz 
electric  and  magnetic  fields  on 
biological  systems,  especially  those 
produced  by  the  generation, 
transmission,  and  use  of  electric  energy. 
The  RAPID  Program  requires  the  NIEHS 
to  report  on  the  extent  to  which 
exposure  to  electric  and  magnetic  fields 
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adversely  affects  human  health. 
Additional  details  of  this  program  are 
found  in  Federal  Register  December  16, 

1997,  (Volume  62,  No.  241,  pp.  65814- 
65815). 

Working  Group  Meeting  on  E.MF  Health 
tflfects  Research  Open  to  the  Public 

The  next  phase  of  the  NIEHS  report 
development  process  includes  a 
Working  Group  meeting  of  scientists 
from  multiple  disciplines.  The  VVort.ing 
Group  members  are  tasked  with  vkTiting 
a  comprehensive  review  of  the  literature 
on  the  potential  for  extremely  low 
frequency  EMF  to  affect  human  health. 
This  document  will  draw  conclusions 
on  the  strength  and  robustness  of  the 
data  and  its  implications  for  human 
health  effet:ts  and  disease  etiology.  This 
meeting  is  scheduled  for  lune  15-24, 

1998,  at  the  Northland  Inn.  Brooklyn 
Park,  Minnesota,  and  is  open  to  the 
public. 

Detailed  information  about  the 
EMFR4PfD  Program  is  found  on  the 
world  wide  web  at  www  niehs  nih.gov/ 
emfrapid/home  htm.  For  additional 
information  about  the  Working  Group 
meeting,  send  a  request  hv  fax  to  919- 
541-0144  or  bv  mail  to  EMFRAPID 
Program,  LCBR.A,  MEH.S,  MH,  PO  Box 
12233  MS  EC-16,  Research  Triangle 
Park.  NC  27709,  or  call  919-541-7534. 

Dated:  April  30.  1998. 

Samuel  H.  Wilson, 

National  Institute  of  Environmental  Health 
Sciences. 

(FR  Doc  9ft-12177  Filed  5-6-98.  8:45  am) 

BILUNG  COOC  4140-01-KI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Warren  Grant  Magnuson  Clinical 
Center;  Notice  of  Meeting  of  the  Board 
of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Governors  of  the  Warren 
Grant  Magnuson  Clinical  Center.  Mav 
27.  1998  The  Board  of  Governors  will 
meet  at  the  National  Institutes  of  Health 
Clinical  Center  (Building  10),  Medical 
Hoard  Room  (2C116).  9000  Rockville 
Pike,  Bethesda,  Maryland,  from  9:00 
a.m.  until  approximately  12:30  p.m. 

The  entire  meeting  will  be  open  to  the 
public  and  will  include  review  of  the 
minutes  of  the  March  23,  1998 
Executive  Committee  meeting,  updates 
on  the  budget,  strategic  planning,  and 
the  Clinical  Research  Center. 


Attendance  by  the  pubhc  will  be 
limited  to  space  available. 

For  further  information,  contact  Ms. 
Maggi  Stakem.  Office  of  the  Director, 
Warren  Grant  Magnuson  Clinical 
Center.  Building  10,  Room  2C146, 
Bethesda,  Man,land  20892,  (301)  496- 
4114, 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms  Stakem  in  advance  of  the 
meeting. 

Dated:  Mriv  1    1998 
La  Verne  Y  Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-12102  Filed  5-6-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Container  for  Drying 
Biological  Samples,  Method  of  Making 
Such  Container,  and  Method  of  Using 
Same 

AGENCY:  National  Institutes  of  Health, 

Puhhc  Health  Ser\!ce,  DHHS. 
ACTION:  Notice 

SUMMARY:  This  is  notice  in  accordance 
With  15  U,S,C,  209(c)(1)  and  37  CFR 
404,7{a)(l)(I)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  worldwide 
license  to  practice  the  invention 
embodied  in  US,  Patent  Applicant  SN 
08/717.114  entitled  "Container  for 
Drving  Biological  Samples,  Method  of 
Making  Such  Container,  and  Method  of 
Using  Same"  and  related  US,  and 
foreign  patent  applications  to  Whatman, 
Incorporated  of  Clifton,  New  Jersey.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

Is  is  anticipated  that  this  license  may 
be  limited  to  the  field  of  sales  to; 
biotechnology  labortories,  and  original 
equipment  manufacturers  of 
niagnostics 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  the  -NIH  Office  of 
Technology  Transfer  on  or  before  July  6, 
1998  will  be  considered 
ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to  David  R  Sadowski,  Technology 
Transfer  Specialist,  Office  of 


Technology  transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852; 
Telephone  (301)  496-7056  extension 
288;  Facsimile:  (301)  401-0220;  E-mail 
ds27a@nih.gov.  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  a  copy  of  the  patent 
application. 

SUPPLEMENTARY  INFORMATION;  The  patent 
application  describe'-  :     ^.riod  (and 
associated  device)  for  venting  a  sample 
which  is  in  a  container,  the  method 
comprising:  providing  a  container 
having  an  opening,  the  opening  being 
sealed  substantially  with  a  filter.  The 
filter  permitting  permeation 
therethrough  of  at  least  one  gas  and 
substantially  preventing  permeation 
therethrough  of  microbes.  Wherein  said 
container  is  configured  to  withstand 
high  speed  centrifugation  of  50  or  more 
times  the  force  of  gravity.  Thus,  gas  is 
permitted  to  enter  or  exit  the  container 
by  permeating  the  filter,  thereby 
affording  venting  of  the  sample  without 
substantial  contamination  of  the  sample 
with  microbes.  More  broadly,  this 
invention  permits  the  lyophilization  or 
venting  or  other  permeation  of  gas  into, 
or  out  of,  a  container,  while  preventing 
contamination  of  a  sample  which  is 
within  the  container. 

The  prospective  exclusive  license  v«ll 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  This  prospective 
exclusive  license  may  be  granted  unless 
within  60  days  from  the  date  of  this 
published  notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Comments  and 
objections  submitted  in  response  to  this 
notice  will  be  not  made  available  for 
pubUc  inspection,  and.  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  April  29, 1998. 
Jack  Spiegel. 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
(FR  Doc.  98-12108  Filed  5-6-98;  8:45  am] 
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DtPAH  IMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

agency;  substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

action:  Notice. 


summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925),  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  hill  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  horn  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website: 
http;//www. health. org 
FOR  FURTHER  INFORMATION  COffTACT:  Mrs. 
Giselle  Hersh  or  Dr  Walter  Vogl. 
Division  of  Workplace  Programs.  Room 
13A-54.  5600  Fishers  Lane.  Rockville. 
Maryland  20857;  Tel.;  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 


Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratory.  8901  W.  Lincoln  Ave..  West 
Allis.  WI  53227.  414-328-7840  (formerly; 
Bayshore  Clinical  Laboratory) 
Aegis  Analytical  Laboratories.  Inc..  345  Hill 
Ave.,  Nashville,  TN  37210.  615-255-2400 
Alabama  Reference  Laboratories.  Inc..  543 
South  Hull  St..  Montgomery.  AL  36103, 
800-541-4931  /  334-263-5745 
Alliance  Laboratory  Services,  3200  Burnet 
Ave..  Cincinnati.  OH  45229,  513-56»-2051 
(formerly:  Jewish  Hospital  of  Cincinnati. 
Inc.) 
American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly.  VA  20151.  703- 
802-6900 
Associated  Pathologists  Laboratories.  Inc.. 
4230  South  Bumham  Ave..  Suite  250.  Las 
Vegas.  NV  89119-5412.  702-733-7866  / 
800-433-2750 
Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Uke  City.  UT  84108,  801-583- 
2787  /  800-242-2787 
Baptist  Medical  Center— Toxicology 

laboratory.  9601  1-630,  Exit  7,  Little  Rock. 
AR  72205-7299.  501-202-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 
Cedars  Medical  Center.  Department  of 
Pathology,  1400  Northwest  12th  Ave.. 
Miami.  PL  33136.  305-325-5784 
Clinical  Reference  Lab.  8433  Quivira  Rd.. 
Lenexa,  KS  66215-2802,  800-445-6917 
Cox  Health  Systems,  Department  of 
Toxicology.  1423  North  Jefferson  Ave.. 
Springfield.  MO  65802,  80O-a76-3652  / 
417-269-3093  (formerly:  Cox  Medical 
Centers) 
Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory.  Great  Lakes.  IL,  P  O.  Box  88- 
6819.  Great  Ukes.  IL  60088-6819.  847- 
688-2045  /  847-688-4171 
Diagnostic  Services  Inc  .  dba  DSI.  4048  Evans 
Ave..  Suite  301,  Fort  Myers.  FL  33901. 
941-418-1700  /  800-735-5416 
Doctors  Laboratory.  Inc.,  PO  Box  2658.  2906 
lulia  Dr..  Valdosta.  GA  31604.  912-244- 
4468 
DrugProof,  Division  of  Dynacare/ Laboratory 
of  Pathology.  LLC.  1229  Madison  St..  Suite 
500.  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  800-898-0180  /  206-386-2672, 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  hic.  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 
DrugScan,  Inc.,  PO  Box  2969,  1119  Meams 
Rd.,  Warminster.  PA  18974.  215-€74-9310 
ElSohly  Laboratories.  Inc..  5  Industrial  Park 

Dr  .  Oxford.  MS  38655.  601-236-2609 
General  Medical  Laboratories.  36  South 
Brooks  St.,  Madison.  Wl  53715,  608-267- 
6267 


Hartford  Hospiul  Toxicology  Uboratory,  80 
Seymour  St  .  Hartford.  CT  06102-5037. 
860-545-6023 
LabCorp  Occupational  Testing  Services.  Inc. 
1904  Alexander  Drive,  Research  Triangle 
Park.  NC  27709.  919-672-6900  /  80O-833- 
3984  (Formerly:  CompuChem  Laboratories. 
Inc.;  CompuChem  Laboratories.  Inc..  A 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories.  Inc..  A  Member  of  the  Roche 
Group) 
LabCorp  Occupational  Testing  Services,  Inc.. 
4022  Willow  Lake  Blvd..  Memphis.  TN 
38118.  901-79S-1515/800-223-6339 
(Formerly:  MedExpress/National 
Laboratory  Center) 
LabOne.  Inc..  8915  Lenexa  Dr..  Overland 
Park.  Kansas  66214.  913-688-3927  /  800- 
728-4064  (formerly:  Center  for  Laboratory 
Services,  a  Division  of  LabOne.  Inc.) 
Laboratory  Corporation  of  America.  888 
Willow  St..  Reno.  NV  89502.  702-334- 
3400.  (formerly:  Sierra  Nevada 
Laboratories.  Inc.) 
Laboratory  Corporation  of  America  Holdings. 
69  First  Ave..  Raritan.  N)  08869,  800-437- 
4986  /  908-526-2400  (Formeriy:  Roche 
Biomedical  Laboratories.  Inc.) 
Laboratory  SpecialisU,  Inc..  1111  Newton  St., 
Gretna.  LA  70053.  504-361-8989  /  80O- 
433-3823 
Marshfield  Laboratories.  Forensic  Toxicology 
Laboratory.  1000  North  Oak  Ave.. 
Marshfield.  WI  54449,  715-389-3734  / 
800-331-3734 
Medical  College  Hospitals  Toxicology 

Laboratory.  Department  of  Pathology.  3000 
Arlington  Ave  .  Toledo.  OH  43614.  419- 
381-5213 
Medlab  Clinical  Testing,  Inc..  212  Cherry 
Une.  New  CasUe.  DE  19720.  302-655- 
5227 
MedTox  Laboratories.  Inc..  402  W.  County 
Rd.  D.  St.  Paul.  MN  55112.  800-632-3244 
/  612-636-7466 
Methodist  Hospital  Toxicology  Services  of 
Qarian  Health  Partners.  Inc..  Department 
of  Pathology  and  Laboratory  Medicine. 
1701  N.  Senate  Blvd  .  Indianapolis.  IN 
46202. 317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Ave., 
Peoria,  IL  61636,  800-752-1835  /  309- 
671-5199 
MetroLati-Legacv  Laboratory  Services,  1225 
NE  2nd  Ave  .  Portland,  OR  97232.  503- 
413-4512. 800-950-5295 
Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory.  1  Veterans 
Drive.  Minneapolis.  Minnesota  55417, 
612-725-2088 
National  Toxicology  Laboratories.  Inc..  1100 
California  Ave..  Bakersfield,  CA  93304. 
805-322-4250 
Northwest  Toxicology,  Inc..  1141  E.  3900 
South.  Salt  Uke  City.  UT  84124.  80O-322- 
3361  /  801-268-2431 
Oregon  Medical  Laboratories,  P  O.  Box  972, 
722  East  11th  Ave..  Eugene.  OR  97440- 
0972, 541-341-6092 
Pacific  Toxicology  Laboratories.  1519  Pontius 
Ave..  Los  Angeles,  CA  90025,  310-312- 
0056.  (formerly:  Centinela  HospiUl  Airport 
Toxicology  Laboratory 


Federal  Register/ Vol.  63.  No.  88 /Thursday.  Mav  "    1<598  ^Notices 


If^'JO- 


Pathokjgv  .Associates  Medical  Laboratories. 
11604  E   Indiana,  .Spokane,  WA  99206, 
509-926-2400  '  800-541-7891 
PharmChem  Laboratories,  Int  .  1505-.A 
OBnen  Dr  ,  Menlo  Park,  CA  94025,  650- 
328-6200     800-^46-5177 
PharmChem  Laboratories,  Inc,  Texas 
Division,  7610  Pebble  Dr  ,  Fort  Worth.  TX 
76118,  817-595-0294  (formerlv   Harris 
Medical  Laboratorvl 
Physicians  Reference  Laboratory ,  7800  West 
110th  St    Overland  Park,  KS  66210,  913- 
339-0372  /  800-621-3627 
Poisonlab.  Inc.  7272  Clairemont  Mesa  Blvd,, 
San  Diego  CA  9211 1    619-279-2600  / 
800-a82-72:'2 
Premier  .Anaivtica!  Laboratories,  15201  East 
1-10  Freewav,  Suite  125  Channelview,  TX 
77530    713-457-3784  ■  800-888-4063 
(formerly  Dmg  Labs  of  Texasl 
Presbyterian  Laboratory  Services,  1851  East 
Third  Street,  Charlotte,  NC  28204  800- 
473-6640 
Quest  Diagnostics  Incorporated  4444 
Giddings  Road.  Auburn  Hills,  Ml  48326, 
810-373-9120    8(X)-444-0106  (formerly: 
Healthcare/ Preferred  Lalxiratones, 
HealthC^re/MetPath.  CORNING  Clinical 
Laboratories) 
Quest  Diagnostics  Inco.'-porated,  .National 
Center  for  Forensic  Science,  1901  Sulphur 
Spring  Rd  .  Baltimore,  MD  21227,  410- 
536-1485  (formerly  .Maryland  Medical 
,  Latoratory.  Inc.,  National  Onter  for 
Forensic  Science,  COR.NINC  National 
Center  for  Forensic  Science! 
Quest  Diagnostics  Incorporated  4770  Regent 
Blvd  ,  Irung,  TX  -5063,  800-526-0947  / 
9-2-916-3376  (formenv  Damon  Clinical 
Laboratories,  Damon  .MetPath  CORNING 
Clinical  Laboratories) 
Quest  Diagnostics  Incorporated,  875 
Greentree  Rd  ,  4  Parkway  Ctr.,  Pittsburgh, 
PA  15220-3610,  800-574-2474  '  412-920- 
7733  (formerly  Med-Chek  Laboratories, 
Inc  ,  Med-Chek-'Damon,  MetPath 
Laboratories,  CORNl.NG  Clinical 
Laboratories) 
Quest  Diagnostics  Incorporated.  2320 
Schuetz  Rd  ,  St   Louis,  MO  63146,  800- 
288-7293  -  314-991-1311,  (formeriy: 
Metropolitan  Reference  Lab<iratories,  Inc., 
COR.NING  Clinical  Laboratories.  South 
Central  Division) 
Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,.San  Diego,  CA  92108- 
4406,  800-446-4728     619-686-3200, 
(formeriy    Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Tpstmg  (NISAT), 
COR,NING  Nichols  Institute,  CORN'I.NG 
(iiinical  Laboratories! 
Quest  Diagnostics  Incorporated,  One 

Malcolm  Ave  ,  Teterboro,  M  07608.  201- 
393-5590,  (formerh    ,MetPath,  inc. 
CORNING  MetPath  Clinical  Laboratories, 
CORN'I.NG  Clinica!  Labfiratory) 
Quest  Diagnostics  Incorporated.  1355  Mittel 
Blvd  ,  V\cx)d  Dale   IL  60191,  630-595-3888 
(formerly   .MetPath,  Inc  ,  CORNING 
,MetPath  Clinical  Laboratories,  CORNING 
Clinical  Laboratories  Inc) 
Scientific  Testing  Lalxiratories,  Inc..  463 
Southlake  Blvd  ,  Richmond,  VA  23236, 
804-3  78-9130 
Scott  &  White  Drug  Testing  L4borator\',  600 
S,  31st  St  .  Temple.  TX  76504,  800-749- 
3788  /  254-771-8379 


S.E.D  Medical  Laboratories.  500  Walter  NE, 
Suite  500,  .Albuquerque   NM  87102.  505- 
727-6800     800-999-LABS 
SmithKline  Beecham  Chnica.  Lalwratories, 
3175  Presidential  Dr    Atlanta.  GA  30340, 
770-452-1590  (formerly:  SmithKline  Bio- 
Science  Laboratonesl 
SmithKline  Beec.nam  Clinical  Laboratories. 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-637-7^36  (formerly  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 
801  East  Dixie  Ave    Leesburg.  FL  34748. 
352-787-9006,  (formeriy  Doctors  & 
Physicians  Laboratory) 
SmithKline  Beecham  Clinical  Laboratories. 
400  Egypt  Rd  ,  Nomstown  PA  19403,  800- 
877-7484     610-631-4600,  (formerly: 
SmithKline  Bio- Science  Laboratories) 
SmithKline  Beecham  Clmical  Laboratories, 
506  E  State  Pkw\     SchaumDurg,  IL  60173, 
847-447-4379,'80O-44--43-9  (formerly: 
Internationa!  Toxicology  Laboratories)  ' 
SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave    Van  .Nuys,  CA  91405, 
818-989-2520     800-«77-2520 
South  Bend  .Medical  Foundation,  Inc.  530  N, 
Lafayette  Blvd    South  Bend,  I.N  46601, 
219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 

Rd    Tempe,  AZ  85283  602-4 38-S507 
Sparrow  Health  Syste.Ti  Toxicology  Testing 
Center,  St   Lawrence  Campus.  1210  W. 
Saginaw   Lansing,  Ml  48915,  517-377- 
0520  (Formerly  St,  Lawrence  Hospital  & 
Healthcare  System) 
St.  Anthony  Hospital  Toxicology  Laboratory. 
1000  N   Lee  St..  Oklahoma  City    OK  73101 
405-272-7052 
Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  k  Qinics, 
2703  Clark  Lane  Suite  B   Lower  Level, 
Columbia   MO  65202   573-S82-1273 
Toxicology  Testing  Service  Inc..  5426  N.W. 
79th  Ave  ,  Miami  FL  33166,  305-593- 
2260 
TOXWORX  Laboratories,  Inc.  6160  Variel 
Ave,,  Woodland  Hills,  CA  91367,  818-226- 
4373  '  800-966-2211    (formerly: 
Laboratory  Specialists.  Inc.:  Abused  Driig 
Laboratories:  MedTox  Bio-.Analytical.  a 
Division  of  .MedTox  Laboratories.  Inc.) 
UNILAB   18408  Oxnard  St    Ta.-ziina.  CA 
91356   800-492-0800     818-996-7300, 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 
Universal  Toxicology  Laboratories.  LLC, 
10210  W  Highway  80,  .Midland,  Texas 
79706,915-561-6851     888-953-6851 
UTMB  Pathology-Toxicology  Laboratory. 
University  of  Texas  Medical  Branch, 
Qinical  Chemistry  Division,  301 
University  Bouievard  Room  5.158,  Old 
lohn  Sealy.  Galveston  Texas  77555-0551, 
409-772-3197 

The  Standards  Council  of  Canada  (SCO 
Laboratory  .Accreditation  Program  for 
Substances  of  .Abuse  iLAPS.A]  has  been  given 
deemed  status  by  the  Department  of 
Transportation  The  SCC  has  accredited  the 
following  Canadian  laboratories  for  the 
conduct  of  forensic  urine  drug  testing 
required  by  Department  of  Transf>ortation 
regulations 

Dynacare  Kasper  Medical  Laboratories, 
14940-123  Ave.,  Edmonton,  Alberta. 


Canada  T5V  1B4,  800-661-9876  /  403- 
451-3702 

Gamma-Dynacare  Medical  Laboratories.  A 
Division  of  the  Gamma -Eyvnacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London,  ON.  Canada  N6A  1P4.  519-67»- 
1630 

MAXXAM  Analytics  Inc.,  5540  McAdam  Rd.. 
Mississauga.  ON,  Canada  L4Z  IPl,  905- 
890-2555  (formerly:  NOVAMANN 
(Ontario)  Inc.) 

The  fbllowing  laboratory  is  voluntarily 
withdrawing  from  the  National  Laboratory 
Certification  Program  on  May  1,  1998 
Harrison  Laboratories,  Inc..  9930  W  Highway 
80.  Midland,  TX  79706.  800-725-3784  / 
915-563-3300  (formeriy:  Harrison  & 
Associates  Forensic  Laboratories) 
Richard  Kopanda, 

Executnf  '  t*^u-fr.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc  98-12167  Filed  5-6-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Comprehensive  Conservation  Plans; 
Availability,  Etc:  Noxubee  National 
Wildlife  Refuge,  MS 

action:  Notice  ol  intent  to  prepare  a 
comprehensive  conservation  plan  for 
Noxubee  National  Wildlife  Refuge  in 
Noxubee,  Winston,  and  Oktibbeha 
counties,  Mississippi,  and  notice  of 
meeting  to  seek  public  partidptation. 


SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service. 
Southeast  Region,  intends  to  gather 
information  necessary  to  prepare  a 
comprehensive  conservation  plan  and 
an  environmental  document 
(environmental  assessment)  for  Noxubee 
National  Wildlife  Refuge  in  Noxubee, 
Winston,  and  Oktibbeha  counties, 
Mississippi.  The  Service  is  furnishing 
this  notice  in  compliance  with  Service 
comprehensive  conservation  plan  policy 
and  the  National  Environmental  Policy 
Act  and  implementing  regulations  to 
achieve  the  following: 

(1)  advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  obtain  suggestions  and  information 
on  the  scope  of  issues,  opportunities, 
and  concerns  for  inclusion  in  the 
environmental  documents. 

DATES:  The  Service  will  hold  a  public 
scoping  meeting  at  7  p.m..  May  12. 
1998,  in  the  Tully  Auditorium,  Forestry 
and  Wildhfe  Building,  Mississippi  State 
University,  Starkville,  Mississippi.  A 
second  pubUc  meeting  will  be  held  to 
review  the  draft  comprehensive 
conservation  plan.  It  is  anticipated  that 
the  draft  will  be  available  for  pubUc 
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rfvu-vv  u>  August  1998.  An 
announcement  of  the  meeting  will 
appear  in  the  Federal  Register. 
ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Refuge 
Manager.  Noxubee  National  Wildlife 
Refuge.  Route  1.  Box  142,  Brooksville. 
Mississippi  39739. 

SUPPLEMENTARY  INFORMATION:  It  is  the 
policy  of  the  Fish  and  Wildlife  Service 
to  have  all  lands  within  the  National 
Wildlife  Refuge  System  managed  in 
accordance  with  an  approved 
comprehensive  conservation  plan.  The 
plan  guides  management  decisions  and 
identifies  refuge  goals,  objectives,  and 
strategies  for  achieving  rehige  purposes. 
Public  input  into  this  planning  process 
is  encouraged.  The  plan  will  provide 
other  agencies  and  the  public  with  a 
clear  understanding  of  the  desired 
conditions  of  the  refuge  and  how  the 
Service  will  implement  management 
strategies.  The  Service  began  the 
comprehensive  management  planning 
process  for  Noxubee  National  Wildlife 
Refuge  in  March  1998. 

Some  of  the  issues  to  be  addressed  in 
the  plan  include  the  following: 

(a)  public  use  management; 

(b)  habitat  management; 

(c)  wildlife  population  management; 
and 

(d)  cultural  resource  identification 
and  protection. 

Alternatives  that  address  the  issues 
and  management  strategies  associated 
with  these  topics  will  be  included  in  the 
environmental  document. 

The  refuge  was  established  in  1940.  to 
provide  a  refuge  and  breeding  ground 
for  migratory  birds  and  other  wildlife. 
The  refuge  is  located  in  eastern 
Mississippi  and  consists  of  47.879  acres. 

Dated  May  1.  1998 
Sam  0.  Hamilton, 
Regional  Director. 

IFR  Doc  9»-12238  Filed  V-6-98:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Programmatic  Environmental  Impact 
Statarrtent;  Environmental  Impact 
Report  on  the  Natural  Community 
Conservation  Plan/Habitat 
Conservation  Plan  (or  the  South 
Subreglon  o(  Orange  County.  CA;  and 
Announcement  of  Public  Scoping 
Meeting 

agency:  Fish  and  Wildlife  Service, 
Interior. 


action:  Notice  of  intent;  notice  of  public 
meeting. 

summary:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (Impact 
Statement/Report)  for  an  anticipated 
incidental  take  permit  application  from 
the  Environmental  Management 
Agency.  County  of  Orange  (County), 
California.  The  Service  has  been 
notified  by  the  County  that  they  intend 
to  prepare  a  Natural  Community 
Conservation  Flan/Habitat  Conservation 
Flan  (Conservation  Plan)  to  conserve 
coastal  sage  scrub  and  adjacent  habitats 
in  the  South  Subregion  of  Orange 
County.  Interested  persons  are 
encouraged  to  attend  a  public  scoping 
meeting  to  identify  and  discuss  issues 
and  alternatives  that  should  be 
addressed  in  the  Conservation  Plan  and 
in  the  Impact  Statement/Report.  This 
notice  is  provided  as  required  by  the 
Endangered  Species  Act  of  1973.  as 
amended,  and  the  National 
Environmental  PoUcy  Act  regulations. 
dates:  a  joint  public  scoping  meeting 
will  be  held  on  May  14.  1998.  from  7:00 
p.m.  to  9.00  p.m.  Written  comments 
related  to  the  scope  and  content  of  the 
Conservation  Plan  and  Impact 
Statement/Report  should  be  received  by 
the  Service  at  the  Carlsbad  address 
below  bv  lune  8.  1998 
ADDPf  =.Sf  s   The  public  meeting  will  be 
held  ui  ..a..  Clemente  High  School. 
Little  Theater.  700  Avenida  Pico.  San 
Clemente.  California  92673.  Oral  and 
written  comments  will  be  taken  at  the 
meeting.  Written  comments  also  may  be 
mailed  to  Mr.  jim  Bartel.  Assistant  Field 
Supervisor.  Carlsbad  Fish  and  Wildlife 
Office.  2730  Loker  Avenue  West. 
Carlsbad.  California  92008;  or  sent  by 
facsimile  to  (760)  431-9624. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
|ohn  Bradley.  Fish  and  Wildlife 
.    Biologist,  Carlsbad  Fish  and  Wildlife 
Office.  Carlsbad,  California;  telephone 
(760) 431-9440. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Dm  urmtiiN 

Background  material  may  be  obtained 
by  contacting  the  County  Environmental 
Management  Agency,  Planning  and 
Zoning  Administrator.  300  N.  Flower 
Street,  Santa  Ana.  California  92702. 
Documents  also  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  (8:00  a.m. 
to  5:00  p.m.  Monday  through  Friday),  at 
the  Service's  Carlsbad  office  (see 
ADDRESSES) 


Background 

The  County  intends  to  prepare  a 
Conservation  Plan  pursuant  to  the  State 
of  California's  Natural  Community 
Conservation  Planning  Act  of  1991  and 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  purpose  of  the  statewide 
Natural  Community  Conservation 
Planning  Program  is  to  provide  for 
subregional  and  regional  protection  of 
natural  diversity,  while  allowing 
compatible  and  appropriate 
development  within  the  Natural 
Community  Conservation  Planning 
subregion.  This  program  intends  that 
these  goals  be  achieved  through  the 
development  and  implementation  of 
Natural  Community  Conser\'ation  Plans. 
The  program  is  designed  to  provide  an 
alternative  to  single-species 
conservation  efforts  by  formulating 
natural  community-based  habitat 
protection  programs  on  a  regional  basis 
to  protect  the  numerous  species 
inhabiting  each  of  the  targeted 
communities.  The  Natural  Community 
Conservation  Planning  process  is 
sponsored  jointly  by  the  California 
Resources  Agency  and  California 
Department  of  Fish  and  Game,  and  is 
conducted  in  cooperation  with  the 
Service  pursuant  to  a  Memorandum  of 
Understanding  between  Fish  and  Game 
and  the  Service  dated  December  4.  1991. 

The  proposed  Conservation  Plan 
would  identify  those  actions  necessary 
to  maintain  the  viability  of  the 
remaining  coastal  sage  scrub  habitat  for 
the  three  "target  species"  residing  in 
coastal  sage  scrub  habitats  in 
accordance  with  the  State's 
Conservation  Guidelines.  The  target 
species  are  the  threatened  California 
gnatcatcher  (Polioptila  califomica 
calif omica),  cactus  wren 
(Campylorhynchus  brunneicapillus), 
and  orange-throated  whiptail  lizard 
(Cnemidophoms  bypgrythrus  beldingi). 
The  Conservation  Plan  would  treat  the 
three  target  species  as  listed  species  and 
would  be  subject  to  the  standards  set 
forth  in  section  10(a)(1)(B)  of  the 
Endangered  Species  Act,  and  50  CFR 
17.32(b)  and  17.22(b).  In  addressing  the 
habitat  needs  of  the  three  target  species, 
the  Conservation  Plan  would  benefit 
other  species  that  may  be  addressed  as 
species  receiving  regulatory  coverage 
pursuant  to  the  provisions  of  the 
Natural  Community  Conservation 
Planning  Act  and  section  10(a)(1)(B)  of 
the  Endangered  Species  Act.  The 
Natural  Community  Conservation  Plan 
would  function  as  a  multiple  species 
conservation  plan  that  could  establish 
the  basis  for  maintaining  the  viability  of 
the  remaining  coastal  sage  scrub 


ecosystem  and  other  habitats  at  the 
community  level. 

If  the  Conservation  Plan  is  approved 
by  the  Service,  the  Service  would 
authorize  incidental  take  of  the  coastal 
California  gnatcatcher  through  the 
special  section  4(d)  rule  (60  FR  36010) 
via  the  Sen,  ice's  issued  written 
concurrence  that  the  Conservation  Plan 
meets  the  standards  set  forth  in  50  CFR 
17.32(b)(2).  In  addition,  the  Service,  at 
the  request  of  the  County,  would 
simultaneously  issue  an  Endangered 
Species  Act  section  10(a)(1)(B)  permit. 
The  Conservation  Plan,  coupled  with  an 
implementation  agreement,  likeU 
would  form  the  basis  for  issuing  an 
incidental  take  permit  for  the  cactus 
wren  and  orange-throated  whiptail 
lizard,  and  any  additional  species 
proposed  for  regulator*'  coverage  should 
these  species  subsequentlv  be  listed. 

The  proposed  agenda  for  the 
facilitated  public  meeting  includes  a 
summarv  of  the  proposed  action,  status 
of  and  threats  to  sub)ei:t  species, 
tentative  issues,  concerns,  opportunities 
and  alternatives.  Attendees  of  the 
scoping  meeting  will  have  an 
opportunity  to  discuss  the  specific 
coastal  sage  scrub  conservation  goals 
and  conservation  planning  alternatives 
and  other  aspects  of  the  proposed 
Conservation  Flan  and  related  Impact 
Statement/Report.  Submittal  of 
independent  written  comments  is 
encouraged 

This  notice  is  provided  as  required  b\ 
the  Endangered  Species  .^ct  of  197.3,  as 
amended  (16  USC  1531  et  seq  .  50  CFR 
17.22),  and  .National  Environmental 
Policy  Act  (40  CFR  1501.7)  reguiaUons. 

Dated:  May  1.  1998, 
David  ).  Wesley. 

Acting  Regional  Director.  Region  J,  Portland. 
Oregon 

'FR  Doc   9R-12m  Filed  5-&-98.  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1986; 
Cooperative  Research  and 
Development  Agreement  With  U.S. 
Army  Topographic  Engineering  Center, 
Alexandria,  VA  and  EarthData 
Technologies,  LLC,  Hagerstown,  MD 

AGENCY:  Geological  Survey,  Interior 
ACTION:  Notice  of  proposed  Cooperative 
Research  and  [Development  .Agreement 
(CR.-\DA)  negotiations 

summary;  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
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Development  Agreement  (CRADA)  with 
the  U.S.  Army  Topographic  Engineering 
Center,  Alexandria,  Virginia  and 
EarthData  Technologies,  LLC. 
Hagerstown,  Maryland.  The  purpose  of 
the  CRADA  is  to  jointly  research  and 
develop  a  camera  calibration 
methodology  and  capability  for  digital 
airborne  cameras.  Any  other 
organization  interested  in  pursuing  the 
possibility  of  a  CR.^DA  for  similar  kinds 
of  activities  should  contact  the  USGS. 
ADDRESSES:  Inquiries  may  be  addressed 
to  the  Acting  Chief  of  Re.search,  U.S. 
Geological  Survey.  National  Mapping 
Division,  500  National  Center.  12201 
Sunrise  Valley  Drive.  Reston.  Virginia 
20192:  Telephone  (703)  648-^643, 
facsimile  (703)  648-4706;  Internet 
"ebrunson@usgs.go\ " 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  B.  Brunson   address  atiovt-. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated   .April  20,  1998. 
Richard  E,  Witmer, 
Chief.  National  Mapping  Division. 
[FR  Doc  98-12091  Filed  S-6-98;  8:45  am) 

BILUNG  COOC  4310-17-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-42 10-01] 

Extension  of  Approved  Information 
Collection,  OMB  Number  1004-0107 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Und  Management  (BLM)  is 
announcing  its  intention  to  request  an 
extension  of  existing  approval  to  collect 
certain  information  from  respondents 
identified  in  43  CFR  2800  and  2880. 
This  information  is  in  addition  to  that 
collected  on  the  Form  SF-299.  OMB  No. 
1004-0060,  and  is  necessary  for  those 
large  compie.x  pro)ects  which  require  a 
right-of-way   The  authorization  for  such 
collection  is  provided  by  the  2800  and 
2880  regulations.  On  multi-million 
dollar  energy  production  and 
transmission  proje<:;ts  and  complex 
communication  sites  for  which  a  right- 
of-way  is  required,  information  over  and 
above  that  provided  on  the  application 
form  is  required  such  as  construction 
and  other  plans:  a  more  detailed  map; 
specific  certificates,  permits,  and 
approvals  from  other  agencies;  and  any 


other  necessary  information  relative  to 
the  completion  of  the  project. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  July  6. 1998  to  be  assured  of 
consideration, 

ADDRESSES:  Comments  may  be  mailed 
to:  Director  (420).  Bureau  of  Land 
Management,  1849  C  Street  NW.,  Room 
401LS.  Washington.  DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WoComment@wo.blm.gov.  Please 
include  "Attn:  1004-0107"  and  your 
name  and  return  address  in  your 
Internet  message. 

Comments  may  be  hand-dehvered  to 
the  Bureau  of  Land  Management 
Administrative  Record.  Room  401, 1620 
L  Street,  NW.,  Washington.  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a,m,  to  4:15 
p.m),  Monday  through  Friday, 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  C.  Gammon,  (202)  452-7777. 
SUPPI.EMENTARY  INFORMATION:  In 
accordance  with  _  a  K  1320.12(a),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in  a 
published  current  rule  to  solicit 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  The  BLM  will  review  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S. C.  3501  etseq 

BLM  grants  rights-of-way  on  public 
lands  through  the  authority  of  Title  V  of 
the  FLPMA,  90  Stat.  2776,  43  U.S.C, 
1761  and  the  Mineral  Leasing  Act 
(MLA)  of  1920,  as  amended.  30  U.S.C. 
185.  Information  in  addition  to  that 
collected  on  the  right-of-way  form  (SF- 
299)  is  needed  for  large  complex 
projects.There  is  no  standard  form  for 
the  collection  of  this  required  additional 
information.  The  authorization  for  such 
collection  is  provided  by  the  2800  and 
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2880  regulations.  The  information 
required  in  43  CFR  Parts  2800  and  2880 
is  needed  to  enable  the  BLM  to 
determine  whether  or  not  a  right-of-way 
may  be  granted,  to  establish  the  terms 
and  conditions  of  the  grant  and  to 
administer  the  grant  when  U  is  made 

Additional  information  m  the  form  of 
construction  and  other  plans;  detailed 
maps;  certification,  permits  and 
approvals  required  by  other  agencies; 
and  other  information  necessary  for  the 
completion  of  the  project  are  authorized 
by  43  CFR  2802  4.  2881  2.  and  2882.3. 
Each  right-of-way  is  an  individual 
situation  and  the  information  collected 
is  specific  to  that  individual  proposal 
and  only  available  from  the  applicant. 
Additional  information  in  the  form  of  a 
plan  may  be  required.  This  plan  is  a 
product  of  the  fiEPA  requirements.  It  is 
a  useful  working  tool  that  enables  both 
the  BLM  and  the  applicant  to  have  a 
common  understanding  on  how  the 
project  will  proceed  An  as-built  map 
may  also  be  required  These  maps  show 
greater  detail  than  the  basic  location 
map  required  to  be  submitted  with  the 
application.  A  more  exact  location  of 
the  holder's  right-of-way  and  related 
facilities  will  give  the  holder  more 
protection  for  their  improvements  The 
BLM  also  requires  assurance  that 
certifications,  permits,  and  approvals 
required  by  others  and  identified  during 
the  NEPA  analysis  process  have  been 
obtained.  A  detailed  description  of 
alternative  routes  considered  by  the 
applicant  when  developing  the  proposal 
may  be  required  and  is  used  by  the  BLM 
to  gain  insight  into  the  complexities  and 
conflicts  of  the  proposals  Statements  of 
need  and  economic  feasibility  and  of  the 
environmental,  social,  and  economic 
effects  of  the  proposal  may  be  requested 
and  assist  the  BLM  in  evaluating  the 
proposal  with  respect  to  NEPA 
compliance  If  the  BLM  fails  to  properly 
collect  the  required  information 
including  plans,  construction  schedules, 
maps  specific  certificates,  permits,  and 
approvals  necessary  for  the  completion 
of  the  project,  the  BLM  will  reject  the 
right-of-way  application 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  approximately  25  percent  of  the 
4,000  applications  the  BLM  receives 
annually  require  additional  information 
collection.  The  applicants  are  usually 
large  companies  that  seek  to  construct 
large  complex  projects  on  public  lands 
which  reouire  a  right-of-way.  The  public 
reporting  Durden  for  the  information 
collected  is  estimated  to  average  16.8 
hours  per  response.  The  frequency  of 
response  is  once.  The  estimated  total 
annual  burden  on  new  respondents  is 
about  16,800  hours. 


All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  All  comments  will  also 
become  a  matter  of  public  record. 

Dated  April  29,  1998. 
Carol ).  Smith. 

Bureau  of  Land  Management  Oeamnce 
Officer 
IFR  Doc.  98-12154  Filed  5-6-9«;  8  45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  ot  Land  Management 
(OR-83S-633O-01  24  i  A; 

Inrormation  CoHectton  Submitted  to 
the  Ottice  o«  Management  and  Budget 
(or  Rpview  Under  the  Paperwork 
Reduction  Ac! 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  of 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq).  On 
February  26,  1998.  BLM  published  a 
notice  in  the  Federal  Register  (63  FR 
9857)  reouesting  comments  on  this 
proposed  collection.  The  comment 
period  ended  on  April  28.  1998.  No 
comments  were  received  from  the 
public  in  response  to  that  notice.  Copies 
of  the  proposed  collection  of 
information  and  explanatory  material 
may  be  obtained  by  contacting  the  BLM 
clearance  officer  at  the  telephone 
number  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  proposed 
requirement  should  be  made  within  30 
days  directly  to  the  Office  of 
Management  and  Budget,  Interior 
Department  Desk  Officer  (1004-0173). 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC.  20503. 
telephone:  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630). 
1849  C  St..  N.W.,  Washington.  D.C. 
20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  collecting  the  information 
is  necessary  for  BLM's  proper 
functioning,  including  whether  the 
information  will  have  practical  utility; 

2.  "The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 


3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 
4  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology 

Title  Jobs-in-the-Woods  Employment 
Evaluation. 

OMB  Approval  Number  10(14-0173. 
Abstract  The  Jobs-in-the-VVoods 
Program  is  part  of  the  Administration's 
Northwest  Forest  Initiative.  It  seeks  to 
reduce  the  impact  of  loss  of  iobs  caused 
by  decreased  logging  on  Federal  forests 
in  the  Pacific  Northwest  bv  providing 
money  for  contracts  to  restore  the 
environment.  The  BLM  asks  for  four 
items  of  information  in  eai  h  lobs-inthe- 
Woods  Program  contract  that  if  issues. 
Each  contractor  asks  for  four  items  of 
information  in  each  lobs-in-the-Woods 
Program  contract  that  if  issues.  Each 
contractor  provides  information  at  the 
close  of  the  contract,  as  a  condition  of 
receiving  final  payment,  about  the 
number  of  workers  employed  on  the 
contract,  including  managers;  the 
number  of  days  those  workers  worked 
on  the  contract;  the  total  amount  of 
wages  and  benefits  paid  to  the  workers; 
and  the  number  of  workers,  if  anv. 
considered  to  be  displaced  timber 
workers.  The  BLM  uses  the  information 
to  gauge  the  effectiveness  of  the  program 
in  employing  displaced  timber  workers. 
Bureau  Form  Number:  None. 
Frequency:  Once,  at  the  closing  of  the 
contract. 

Description  of  Respondents: 
Respondents  are  holders  of  contracts 
funded  by  the  [obs-in-the-Woods 
Program,  generally  small  businesses. 
Annual  Responses:  200. 
Annual  Burden  Hours:  100. 
Collection  Clearance  Officer:  Carole 
Smith,  (202)  452-0367. 

Dated:  April  29, 1998. 
Carole  Smith, 

Bureau  of  Land  Management.  Information 
Oearance  Officer 
(FR  Doc.  98-12163  Filed  S-6-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[A2 -060- 1040-00) 

Call  for  Nominations  for  the  San  Pedro 
Riparian  National  Convention  Area 
Advisory  Committee 

agency:  Bureau  of  Land  Management, 
Interior. 
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ACTJON:  Call  for  nominations  for  the  San 
Pedro  Riparian  National  Conservation 
Area  Advisorv  Committee 


SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  fill 
seven  positions  on  the  San  Pedro 
Riparian  .National  Conservation  .Area 
Advisory  Committee,  which  was 
established  pursuant  to  Section  104  of 
the  Arizona-Idaho  Conservation  Act  of 
1988,  Pub  L  100-696. 
DATES:  Nominations  must  be  received 
by  June  30.  1998. 
ADDRESSES:  Bureau  of  Land 
Management,  Tucson  Field  Office. 
12661  E  Broadway  Blvd.,  Tucson.  AZ 
85748 

FOR  FURTHER  INFORMATION  CX>^^•ACT:  Bill 
Childress.  Program  Manager,  at  (520) 
4.58-3559 

SUPPLEMENTARY  INFORMATION:  The 
Committee  is  i^ompnsed  of  seven 
members.  Nominees  to  fill  some  of  these 
positions  will  serve  three-year  terms 
ending  December  31 ,  200l'.  Other 
members  will  serve  shorter  terms 
consistent  with  the  committee's 
staggered-term  arrangement 
Nominations  for  two  positions  of  the 
seven  positions  will  be  submitted  by  the 
Arizona  Governors  Office  and  the 
Cochise  County  Board  of  Supervisors 
Anyone  interested  in  filling  either  of 
those  two  positions  should  submit  their 
name  to  those  offices  for  consideration 
The  Secretary  of  the  Interior,  pursuant 
to  this  call.  Will  ensure  continued 
representation  of  specific  categories  of 
interest  on  the  Committee  Nominees 
must  be  persons  with  recognized 
expertise  in  recreation,  wildlife 
conservation,  archaeology, 
paleontology,  water  resources,  riparian 
ecology  or  other  disciplines  directly 
related  to  the  primarv  purpose  for 
which  the  conservation  area  was 
created. 

The  purpose  of  the  Committee  is  to 
provide  informed  advice  to  the  BLM's 
Tucson  Field  Manager  on  the 
management  of  the  San  Pedro  Riparian 
National  Conservation  Area,  as  required 
by  Sec:tion  103  of  the  .'S.rizona-Idaho 
Conservation  Act  of  1988.  Pud.  L.  10- 
696. 

Members  will  sen,'e  without  salarw 
but  will  be  reimbursed  for  travel  and  per 
diem  expenses  at  current  rates  for 
government  employees  The  Committee 
normally  meets  at  least  twice  yearly. 
.additional  meetings  may  be  called  hv 
the  Field  Manager  or  representative  in 
connection  with  special  needs  for 
advice 

Persons  wishing  to  serve  on  the 
Committee,  or  to  nominate  individuals 
to  serve,  must  do  so  in  writing  Each 


nomination  must  include  the  name, 
address,  and  phone  number  of  the 
nominee  along  with  biographicai 
information  such  as  education 
profession,  experience,  and  interests 
related  to  management  of  the 
Conservation  Area  Nominations  should 
be  addressed  to  the  Bureau  of  Land 
Management,  Tucson  Field  Office, 
Tucson  Field  Manager,  12661  E 
Broadway  Blvd,,  Tucson.  .\Z  85748. 

Dated:  April  28,  1998 
Jesse  J,  Juen. 
Field  Manager 
[FR  Doc  98-12088  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-050-1 120-00:  GP8-0180) 

Notice  of  availability  Northeast  Oregon 
assembled  land  exchar>ge  Final 
Environmental  Impact  Statement 

agency:  Pnneville  Distnct  Office 
Central  Oregon  Resource  Area 
ACTION:  Notice  of  availability.  .Northeast 
Oregon  assembled  land  exchange  Final 
Environmental  Impact  Statement  (FEIS) 


SUMMARY:  In  accordance  with  section 
102(c)  of  the  National  Environmental 
Policy  Act,  the  Prineville  and  Vale 
Distrirts  have  prepared  a  FEIS  analyzing 
the  potential  environmental  impacts  of 
a  proposed  land  exchange  in  Grant, 
Umatilla,  Morrow,  Wheeler  and  Union 
counties  The  FEIS  is  expef:ted  to  be 
available  for  review  on  or  about  May  20. 
1998, 

Clearwater  Land  Exchange  has 
proposed  to  trade  lands  vvithin  and 
ad)acent  to  both  the  North  and  South 
Forks  of  the  John  Day  River  for  scattered 
tracts  of  public  land  located  in  the 
above  mentioned  counties  Other  tracts 
yet  to  be  identified  would  be  acquired 
within  the  Vale  District  in  future  phases 
of  the  exchange. 

DATES:  This  notice  announces  the 
beginning  of  the  30  day  comment 
period  The  comment  period  will 
officially  close  30  days  from  the  date  the 
U.S.  Environmental  Protection  .A.gencv 
publishes  Its  notice  of  availability  of  the 
FEIS 

ADDRESSES:  Comments  on  the  FEIS 
should  be  sent  to  James  Hanco<;k. 
Pnneville  District  .Manager.  BLM,  P.O. 
Box  550,  Pnneville,  OR.'97''54 
FOR  FURTHER  INFORMATION  CONTACT: 
To  obtain  additional  information  or  to 
get  a  copy  of  the  FEIS.  contact  Steve 
Davidson  at  (54»-523-1349  or  Ron 
Lane  at  (541)-416-6752 


SUPPLEMENTARY  INFORMAT»ON:  Tho^ 

individuals,  organizations.  Native 
American  tribes,  agencies  and  other 
governments  with  a  known  interest  in 
the  proposal  have  been  sent  a  copy  of 

the  FEIS 

Dated:  April  28,  1998 
lames  L.  KaitcocL 

District  Manugfr 

IFR  Doc.  98-12162  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  ot  Land  Management 

[OR-©5&-1 430-01,  aP7-0070  OR-22156 
fWA)] 

Pubtto  Land  Order  No  7328; 
Revocation  of  Executive  Order  Dated 
October  29,  1910;  Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  an 
Executive  order  in  its  entirety,  as  it 
affects  the  remaining  20.36  acres  of 
public  lands  withdrawn  for  Bureau  of 
Und  Management  Powersite  Reserve 
No  1 58.  The  lands  are  no  longer  needed 
for  the  purpose  for  which  they  were 
withdrawn  T'his  action  will  open  11.38 
acres  to  surface  entry.  The  remaining 
8.98  acres  are  included  in  an 
overlapping  withdrawal  and  will  remain 
closed  to  surface  entry-  All  of  the  lands 
have  been  and  will  remain  open  to 
mining  and  mineral  leasing. 
EFFECTJVE  DATE:  August  6   IQQH 
FOR  FURTHER  INFORMATION  CONTACT: 

Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland.  Oregon  97208-2965.  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1994),  it  is  ordered  as  follows: 

1.  Tlie  Executive  Order  dated  October 
29,  1910,  which  established  Powersite 
Reserve  No.  158,  is  hereby  revoked  in  its 
entirety: 

Willamette  .Meridian 
T.  32N.,R.  9fc., 
Sec.  24,  lots  15  to  19.  inclusive,  and  those 
portions  of  lots  9  and  12  lying  in  the 

W'^NEV,, 

The  areas  described  aggregate 
approximately  20.36  acres  in  Snohomish 
County. 

2.  The  followdng  described  lands  are 
included  in  the  Skagit  Wild  and  Scenic 
River  withdrawal,  and  will  remain 
closed  to  surface  entry: 


25  ?T" 
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WUIwnatte  Meridian 

T  32N..R.  9E. 

Sec  24.  lots  16  to  19.  inclusive,  and  a 
portion  of  lot  12. 

The  areas  described  aggregate 
approximately  8.98  acres  in  Snohomish 
County 

3.  At  8:30  am  on  August  6.  1998.  the 
lands  described  in  paragraph  1.  except 
as  provided  by  paragraph  2,  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law  All  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
August  6.  1998.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  The  State  of  Washington  has  a 
preference  right  for  public  highway 
rights-of-way  or  material  sites  for  a 
period  of  90  days  from  the  date  of 
publication  of  this  order  and  any 
location,  entry,  selection,  or  subsequent 
patent  shall  be  subject  to  any  rights 
granted  the  State  as  provided  by  the  Act 
of  )une  10.  1920.  Section  24.  as 
amended,  16  U.S.C.  818  (1994). 

Dated:  April  17.  1998. 
Bob  Armatrong, 

Assistant  Secretary  of  the  Interior 

|FR  Doc  M8-12159  Filed  5-6-98;  8:45  am] 
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DEPAR    Mt  N  r  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tMT-»2«-08-1 420-00] 

Montana:  Filing  of  Plat  of  Survey 

AGENCY:  Bureau  of  Land  Management. 
Montana  State  Office.  Interior 
action:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  land  are  scheduled 
to  be  officially  filed  in  the  Montana 
State  Office.  Billings.  Montana,  thirty 
(30)  days  from  the  date  of  this 
publication. 

The  plat,  representing  the  survey  of 
an  island  in  the  Missouri  River. 
Township  2  North,  Range  2  East. 
Principal  Meridian.  Montana,  was 
accepted  April  16.  1998. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  south  and  east  boundaries,  a  portion 
of  the  subdivisional  lines,  the  adjusted 
original  meanders  of  the  right  and  lef^ 
banks  of  the  Missouri  River  through 
sections  12.  22.  and  34.  the  subdivision 
of  sections  12.  22.  and  34,  and.the 


survey  of  certain  islands  in  the  Missouri 
River.  Township  3  North.  Range  2  East. 
Principal  Meridian.  Montana,  was 
accepted  April  16.  1998. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  east  boundary,  a  portion  of  the 
subdivisional  lines,  the  adjusted 
original  meanders  of  the  right  and  left 
banks  of  the  Missouri  River  through 
sections  2.  12.  and  24.  the  subdivision 
of  sections  2.  12.  and  24.  and  the  survey 
of  certain  islands  in  the  Missouri  River. 
Township  4  North.  Range  2  East. 
Principal  Meridian,  Montana.  This  same 
plat,  in  twc  sheets,  also  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  the  adjusted 
original  meanders  of  the  right  and  left 
banks  of  the  Missouri  River  through 
sections  6  and  18.  the  subdivision  of 
sections  6  and  18.  and  the  survey  of 
certain  islands  in  the  Missouri  FLiver, 
Township  4  North.  Range  3  East. 
Principal  Meridian,  Montana,  was 
accepted  April  16.  1998. 

The  plat,  representing  the  survey  of 
certain  islands  in  the  Missouri  River, 
Township  5  North.  Range  2  East. 
Principal  Meridian.  Montana,  was 
accepted  April  16.  1998. 

The  plat,  representing  the  dependent 
resurvey  of  portions  of  the  First 
Standard  Parallel  North,  the  west 
boundary,  the  subdivisional  lines,  the 
adjusted  original  meanders  of  the  right 
and  left  banks  of  the  Missouri  River,  and 
the  subdivision  of  section  31.  Township 

5  North.  Range  3  East.  Principal 
Meridian.  Montana,  was  accepted  April 
16. 1998 

The  plat,  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary,  subdivisional  lines,  and 
certain  boundaries  of  Amended  Mineral 
Survey  Nos.  5090A  and  5090B.  Placers, 
Township  6  North.  Range  1  East, 
Principal  Meridian,  Montana,  was 
accepted  April  16.  1998. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  west  boundary,  subdivisional  lines, 
the  adjusted  original  meanders  of  the 
right  and  left  banks  of  the  Missouri 
River  through  sections  7,  8,  17,  18,  20, 
and  28,  the  subdivision  of  sections  7. 
17,  20,  and  28,  and  the  survey  of  certain 
islands  in  the  Missouri  River,  Township 

6  North.  Range  2  East,  Principal 
Meridian.  Montana,  was  accepted  April 
16.  1998. 

This  survey  was  executed  at  the 
request  of  the  Bureau  of  Land 
Management.  Headwaters  Resource 
Area  and  was  necessary  to  identify 
omitted  islands.  Copies  of  the  preceding 
described  plats  will  be  immediately 
placed  in  the  open  files  and  will  be 


available  to  the  public  as  a  matter  of 
information. 

If  a  protest  against  this  survey,  as 
shown  on  these  plats,  is  received  prior 
to  the  date  of  the  official  filing,  the  filing 
will  be  stayed  pending  consideration  of 
the  protest.  This  particular  plat  will  not 
be  officially  filed  until  the  day  after  all 
protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 
FOR  FURTHER  INFORMATION  CO^f^ACT: 
Bureau  of  Land  ^1ant^g^•^l^';l!.  :.Z2  North 
32nd  Street.  P.O.  Box  36800.  Billings, 
Montana  59107-6800 

Dated:  April  28.  1998. 
Steven  G.  Schey, 

Acting  Chief  Cadastral  Surveyor.  Division  of 
Resources 
|FR  Doc.  98-12185  Filed  5-6-98,  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

Preparation  of  an  Environmental 
Assessment  for  Proposed  Outer 
Continental  Shelf  Oil  and  Gas  Lease 
Sale  172  in  the  Central  Gulf  of  Mexico 
(March  1999) 

agency:  Minerals  Management  Service. 
action:  Preparation  of  an  environmental 

ds'st'ssment  (EA). 

summary:  The  Minerals  Management 
Service  (MMS)  is  beginning  preparation 
of  an  environmental  assessment  (EA)  for 
proposed  Outer  Continental  Shelf  (OCS) 
Oil  and  Gas  Lease  Sale  172  (scheduled 
for  March  1999)  in  the  Central  Gulf  of 
Mexico  Planning  Area  (CPA).  In  August 
1996.  the  MMS  issued  a  Call  for 
Information  and  Nominations/Notice  of 
Intent  to  Prepare  an  EIS  (Call/NOI)  for 
all  five  proposed  Central  Gulf  of  Mexico 
oil  and  gas  sales  in  the  current  5-year 
leasing  program.  In  1997.  MMS 
prepared  a  single  EIS  for  all  five  sales. 
The  multisale  final  EIS,  filed  in 
November  1997,  included  an  analysis  of 
a  single,  "typical"  oil  and  gas  sale  and 
a  cumulative  analysis  that  included  the 
effects  of  holding  all  five  sales,  as  well 
as  the  cumulative  effects  of  the  long- 
term  development  of  the  planning  area. 
The  MMS  stated  in  the  EIS  that  an  EA 
would  be  prepared  for  each  lease  sale 
after  the  first  sale  covered  in  the  EIS 

(Sale  169). 

The  preparation  of  this  EA  is  the  first 
step  in  the  prelease  decision  process  for 
Sale  172.  The  proposed  action  and 
alternatives  for  Sale  172  were  identified 
by  the  Director  of  MMS  in  November 
1996  following  the  Call/NOI  and  were 
analyzed  in  the  Central  Gulf  multisale 
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EIS,  which  is  available  from  the  Gulf  of 
Mexico  OCS  Region's  Public 
Information  Office  at  1-800-200-GULF. 
The  proposed  action  to  be  analyzed  in 
this  EA  is  the  offering  of  all  available 
unleased  acreage  in  the  CPA.  The  EA 
will  also  analyze  alternatives  to  defer 
blocks  south  and  within  15  miles  of 
Baldwin  County,  Alabama,  and  to  defer 
blocks  containing  topographic  features 
with  sensitive  biological  resources,  as 
well  as  analyzing  the  no  action 
alternative,  the  analysis  in  the  EA  will 
reexamine  the  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  based  on  anv  new 
information  regarding  potential  impacts 
and  issues  that  was  not  available  at  the 
time  the  final  EIS  was  prepared 

The  MMS  requests  interested  parties 
to  submit  comments  regarding  any  such 
new  information  or  issues  that  should 

be  addressed  in  the  EA  to  the  Minerals 
Management  Service  (MS  5410).  Gulf  of 
Mexico  OCS  Region.  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
70123-2394  by  |une  5.  1998.  After 
completion  of  the  EA,  MMS  will 
determine  whether  to  prepare  a  Finding 
of  No  Significant  impact  (FC)NSI)  or  a 
supplemental  EIS.  Thp  .MMS  \vi!i  then 
prepare  and  send  to  the  aftected  States 
consistency  determinations,  which  the 
States  will  review  to  determine  whether 
the  proposed  sale  is  consistent  with 
federally-approved  State  coastal  zone 
management  programs.  The  .MMS  will 
also  send  a  proposed  Notice  of  Sale  to 
the  Governors  for  their  com.ments  on  the 
size  timing,  and  location  of  the 
proposed  sale.  The  tentative  schedule 
for  the  steps  in  the  prelease  decision 
process  for  Sale  172  is  listed  below: 

Comments  due  to  M.MS   June  5,  1998; 

EA/FONS!  or  Supplemental  EIS, 
October  1998, 

Proposed  Notice  of  Sale  sent  to 
Governors,  October  1998; 

Consistency  Determinations  sent  to 
States.  October  1998; 

Final  Notice  of  Sale,  February  1999; 

and 

Sale,  March,  1999 

FOR  FURTHER  INFORMATION:  Gulf  of 
Mexico  OCS  Region,  .Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  .New  Orleans,  Louisiana 
70123-2394.  Mr,  George  Hampton. 
Telephone  (504)  736-2465. 

Dated   Mav  1    1998. 
Carolita  U  Kailaur, 

AsscKHitp  Director  for  Offshore  Minerals 
Management 

|FR  Doc.  98-12184  Filed  5-6-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  for  Meeting  of  the  Royalty 
Policy  Committee  of  the  Minerals 
Management  Advisory  Board 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meeting  cancellation. 

summary:  The  meeting  of  the  Royalty 
Policy  Committee,  on  the  Minerals 
Management  Advisory  Board,  scheduled 
for  May  19.  1998.  in  Lakewood, 
Colorado,  at  the  Sheraton  Denver  West 
is  canceled  and  will  be  rescheduled  for 
July  1998  The  location  and  dates  of  the 
Julv  meeting  will  be  published  in  the 
Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
.Michael  A.  Miller.  Chief.  Program 
Ser\ices  Office,  Royalty  .Management 
Program,  Minerals  Management  Service, 
P.O.  Box  25165,  .MS  3060,  Denver.  CO 
80225-0165,  telephone  number  (303) 
231-3413,  fax  number  (303)  231-3362. 

SUPPLEMENTARY  INFORMATION:  The 
Secreta.'"y  oS  tiie  Department  of  the 
Interior  (Department)  has  estabhshed  a 
Royalty  Policy  Committee,  on  the 
Minerals  Management  Advisory  Board 
to  provide  advice  on  the  Department's 
management  of  Federal  and  Indian 
minerals  leases,  revenues,  and  other 
minerals  related  policies.  Committee 
mem.bership  includes  rep.resentatives 
from  States.  Indian  Tribes  and  allottee 
organizations,  minerals  industry 
associations,  the  general  public,  and 
Federal  Department 

The  May  19,  1998.  meeting,  which 
was  announced  in  the  Federal  Register 
on  April  22,  1998  (63  FR  19939,:,  is 
hereby  canceled.  The  location  and  dates 
of  future  meetings  will  be  published  in 
the  Federal  Register  The  meetings  will 
be  open  to  the  public  without  advanced 
registration  Public  attendance  may  be 
limited  to  the  space  available. 

These  meetings  are  being  heid  by  the 
authority  of  the  Federal  Advisory 
Committee  .^ct.  Pub.  L.  No.  92-463,  5 
U.S.C.  Appendix  1.  and  Office  of 
Management  and  Budget  CircuWNo. 
A-63,  revised 

Dated:  Ma\  1,  1998, 
Lucy  Querques  Denett . 
Associate  Director  for  Royalty  Management. 
IFR  Dtx  98-12154  Filed  &-6-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[USrTC  SE -98-007] 
Sunshine  Act  Meeting 

AGENCY  HOLWNG  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  May  18.  1998  at  2:00 

p.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436. 
STATUS;  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-794-796 
(Preliminary)  (Emulsion  St>Tene 
Butadiene  Rubber  from  Brazil,  Korea, 
and  Mexico) — briefing  and  vote. 

5.  Outstanding  action  jackets:  none 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting: 

By  order  of  the  Commission. 

Issued:  May  4. 1998. 
Doana  R.  Koehnkf 
Secretory, 
[FR  Doc.  98-12239  Filed  5-5-98;  10:55  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

rusrrc  SE-9e-oo6] 
Sunshine  Act  Meeting 

AGENC>  »OlD\HG  'HE  MEETING:  United 
States  International  Trade  Commission. 
TMKIE  AND  DATE:  May  15,  1998  at  11:00 
a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  701-TA-375  and  731- 
TA-783  (Preliminary)  (Extruded  Rubber 
Thread  from  Indonesia) — briefing  and 
vote. 

5.  Inv.  Nos.  701-TA-376-379  and 
731-TA-788-793  (Preliminary) 
(Stainless  Steel  Plate  from  Belgium, 
Canada,  Italy.  Korea,  South  Africa,  and 
Taiwan) — briefing  and  vote. 

5  Outstanding  action  jackets:  none 
In  accordance  with  Commission 
poUcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting: 
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By  order  of  the  Commission. 

Issued:  May  4.  1998 
Donna  R.  Koehnke, 
Secretary 
IFR  Doc  9ft-12240  Filed  5-5-98;  10:55  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

President's  Committee  on  the 
International  Labor  Organization; 
Closed  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  announcement  is 
hereby  given  of  a  meeting  of  the 
President's  Committee  on  the  ILO: 

Name  Presidents  Commiltee  on  the 
International  Labor  Organization 
Dale:  Wednesday.  May  20,  1998 
Time  2  p.m 

Place  US  Department  of  Labor.  Third  k 
Constitution  Ave  ,  N  W  .  Room  .S-2508. 
Washington,  DC:. '02 10 

Purpose:  The  meetmg  will  include  a 
review  and  discussion  of  current  issues 
relating  to  United  States'  negotiating 
positions  with  member  nations  of  the 
International  Labor  Organization.  The 
meeting  will  concern  matters  the  disclosure 
of  which  would  seriously  compromise  the 
Govemrrent's  negotiating  objectives  and 
bargaining  positions  Accordingly,  the 
meeting  will  be  closed  to  the  public, 
pursuant  to  section  9(B)  of  the  Government 
in  the  Sunshine  Act.  5  U  S  C  552b(c)(9)(B) 

For  Further  Itxformation  Contact  Mr 
Andrew  |  Samet,  President's  Committee  on 
the  International  Labor  Organization.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW,  Room  S-2235.  Washington.  DC 
20210,  Telephone  (202)  219-6043. 

Signed  at  Washington,  DC.  this  1st  day  of 
May  1998 
Alexia  M.  Harman. 
Secretary  of  Labor 
IFR  Doc  98-12130  Filed  5-6-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Publication  of 
Amendments  to  an  Existing  System  of 
Records 

AOENCr:  Office  of  the  Secretai7.  Labor. 
ACTION:  Notice  of  amendments  to  an 
existing  system  of  records. 


summary:  The  Piivacy  Act  of  1974 
requires  that  each  agency  publish  notice 
of  all  of  the  systems  of  records  that  it 
maintains.  This  document  proposes  to 
revise  the  Routine  Uses  Category  for  one 


of  the  Department's  existing  systems  of 
records.  The  proposed  routine  uses 
provide  additional  protection  to  the 
privacy  interests  of  the  participants  in 
the  studies  which  are  conducted  by 
system  managers  from  the  Department's 
Bureau  of  Labor  Statistics  (BLS). 
Finally,  various  administrative  (non- 
substantive) changes  are  being  made  to 
this  same  system  of  records,  including 
a  change  of  name. 

DATES:  Persons  wishing  to  comment  on 
the  proposed  new  routine  uses  may  do 
so  by  lune  8,  1998. 

Effective  Date:  The  proposed  routine 
uses  will  become  effective  as  proposed 
without  further  notice  on  June  16.  1998. 
The  remaining  amendments  to  this 
system  are  administrative  (non- 
substantive), and  therefore,  will  become 
effective  on  May  7.  1998. 
ADDRESSES:  Written  comments  may  be 
mailed  or  delivered  to  Robert  A. 
Shapiro,  Associate  Solicitor.  Division  of 
Legislation  and  Legal  Counsel.  200 
Constitution  Avenue.  NW..  Room  N- 
2428.  Washington,  DC  20210. 
FOR  FURTHER  INFOR»«ATION  CONTACT: 
Minam  McD  Miller.  Co-Counsel  for 
Administrative  Law,  Office  of  the 
Solicitor,  Department  of  Labor,  200 
Constitution  Avenue.  NW..  Room  N- 
2428.  Washington.  DC  20210.  telephone 
(202)  219-8188 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  three  of  the  Privacy  Act  of 
1974  (5  use.  552a(e)(4)),  hereinafter 
referred  to  as  the  Act.  the  Department 
hereby  proposes  to  amend  the  Routine 
Uses  Category  for  one  of  the 
Department's  existing  systems  of 
records.  This  document  supplements 
this  Departments  last  publication  in  full 
of  all  of  its  Privacy  Act  systems  of 
records.  On  September  23.  1993.  in 
Volume  58  at  Page  49548  of  the  Federal 
Register,  we  published  a  notice 
containing  138  systems  of  records 
which  were  maintained  under  the  Act. 
Subsequent  publications  of  new  systems 
were  made  on  April  15.  1994  (59  FR 
18156)  (two  new  systems);  on  May  10. 
1995  (60  FR  24897)(one  new  system);  on 
lune  15,  1995  (60  FR  31495)(one  new 
system);  on  April  7.  1997  (62  FR 
16610)(one  new  system);  and  on 
October  14. 1997  (62  FR  53343)(one  new 

system). 

1.  The  Department  hereby  proposes  to 
amend  an  existing  system  of  records. 
DOL/BLS-14.  so  that  a  revised  Routine 
Uses  Categoi7  can  be  substituted  into 
-     this  system  of  records.  The  revised 
Routine  Uses  Category  will  provide 
additional  protection  to  the  privacy 
interests  of  the  participants  in  the 
variotis  studies  which  are  conducted  by 
the  system  managers  from  the  Bureau  of 


Labor  Statistics  (BLS).  These  studies  are 
conducted  by  the  Behavioral  Science 
Research  Laboratory,  a  unit  within  BLS. 
This  additional  privacy  protection,  for 
the  participants  in  the  studies,  is 
achieved  by  making  several  of  the 
Universal  Routine  Uses,  contained 
within  the  General  Prefatory  Statement, 
inapplicable  to  this  system  of  records. 
DOL/BLS-14  was  last  published  on 
September  23.  1993  at  58  FR  49593. 
2.  This  document  makes  various 
administrative  (non-substantive) 
changes  to  the  above  discussed  system, 
DOL/BLS-14.  Since  these 
administrative  amendments  are  non- 
substantive, public  comment  is  not 
required.  These  changes  merely  refine 
the  system.  Included  in  these  chariges  is 
a  revised  name  for  the  system,  which 
will  be  more  descriptive  than  its  current 
name 


Universal  Routine  Uses 

In  its  September  23,  1993  publication, 
the  Department  gave  notice  of  eleven 
paragraphs  containing  routine  uses 
which  apply  to  all  of  its  systems  of 
records,  except  for  DOL/OAS/lM-5  and 
DOL/OASAM-7.  These  eleven 
paragraphs  were  presented  in  the 
General  Prefatory  Statement  for  that 
document,  and  it  appeared  at  Pages 
4955+_49555  of  Volume  58  of  the 
Federal  Register  Those  eleven 
paragraphs  were  republished  in  an  April 
15.  1994  document  in  order  to  correct 
grammatical  mistakes  in  the  September 
23,  1993  version.  In  the  May  10,  1995, 
June  15.  1995,  and  April  7,  1997 
publications,  the  General  Prefatory 
Statement  was  republished  as  a 
convenience  to  the  reader  of  the 
document.  In  an  October  14.  1997 
publication,  the  General  Prefatory 
Statement  was  again  republished  in 
order  to  make  a  syntactical  change  to 
paragraph  10.  It  was  also  republished  as 
a  convenience  to  the  reader  on  January 
15.  1998  (63  FR  2417).  We  are  again 
republishing  the  General  Prefatory 
Statement  as  a  convenience  to  the 
reader. 

The  public,  the  Office  of  Management 
and  Budget  (OMB).  and  the  Congress  are 
invited  to  submit  written  comments  on 
the  proposed  amendment  in  this 
document.  A  report  on  the  proposed 
revision  to  DOL/BLS-14.  has  been 
provided  to  OMB  and  to  the  Congress, 
as  required  by  OMB  Circular  A-130. 
Revised,  and  5  U.S.C.  552a(r).  The 
administrative  (non-substantive) 
amendments  do  not  have  to  be 
submitted  for  comment  to  OMB  and  to 
the  Congress. 
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General  Prefatory  Statement 

The  followiniJ  routine  uses  apply  to 
and  are  incorporated  by  reference  into 
this  system  of  records  published  below 
unless  the  text  of  a  particular  notice  of 
a  system  of  records  indicates  otherwise. 
These  routine  uses  do  not  apply  to  DOU 
OASAM-5,  Rehabilitation  and 
Counseling  File,  nor  to  DOL/OASAM-7. 
Employee  Medical  Rec  ords 

1.  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  when:  (a)  The  agency  or  any 
component  thereof,  (b)  any  employee  of 
the  agency  in  his  or  her  official  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee;  or  fc] 
the  United  States  Goyernment.  is  a  party 
to  litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  by 
the  Department  of  Justice  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records 

2.  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  in  a  proceeding  before  a 
court  or  ad)udicatiye  body,  when:  (a) 
The  agency  or  any  component  thereof; 
(b)  any  employee  of  the  agency  in  his  or 
her  official  capacity;  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  agency  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  Goyernment,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  releyant  and  necessary  to  the 
litigation  and  the  use  of  such  records  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records 

3   When  a  record  on  its  face,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulator}-  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  .statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 


responsibility  of  the  receiving  entity, 
and  by  careful  review  the  agency 
detennmes  that  the  records  are  both 
relevant  and  necessan,-  to  the  litigation 
and  the  use  of  such  records  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

4  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Member 
of  Congress  or  to  a  Congressional  staff 
member  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained, 

5.  Records  from  this  system  of  records 
may  be  disclosed  to  the  National 
.'\rchiyes  and  Records  Administration  or 
to  the  General  Services  Administration 
for  records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906 

6  Disclosure  ma\  be  made  to  agency 
contractors,  or  their  employees, 
consultants,  grantees,  or  their 
employees,  or  volunteers  who  have  been 
engaged  to  assist  the  agency  in  the 
performance  of  a  contract,  service,  grant, 
cooperative  agreement  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974.  as  amended,  5  U.S.C.  552a;  see 
also  5  U.S.C.  552a(m). 

7.  The  name  and  current  address  of  an 
individual  may  be  disclosed  from  any 
system  of  records  to  the  parent  locator 
service  of  the  Department  of  HHS  or  to 
other  authorized  persons  defined  by 
Pub,  L.  93-647  for  the  purpose  of 
locating  a  parent  who  is  not  paying 
required  child  support. 

8.  Disclosure  may  be  made  to  any 
source  from  which  information  is 
requested  in  the  course  of  a  law 
enforcement  or  grievance  investigation, 
or  in  the  course  of  an  investigation 
concerning  retention  of  an  employee  or 
other  personnel  action,  the  retention  of 
a  security  clearance,  the  letting  of  a 
contract,  the  retention  of  a  grant,  or  the 
retention  of  any  other  benefit,  to  the 
extent  necessary  to  identifv  the 
individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  identify 
the  type  of  information  requested. 

9.  Disclosure  may  be  made  to  a 
Federal.  State,  local,  foreign,  or  tribal  or 
other  public  authority  of  the  fact  that 
this  system  of  records  contains 
information  relevant  to  the  hiring  or 
retention  of  an  employee,  the  granting 
or  retention  of  a  security  clearance,  the 
letting  of  a  contract,  a  suspension  or 
debarment  determination  or  the 


issuance  or  retention  of  a  license,  grant, 
or  other  benefit, 

10.  A  record  from  any  system  of 
records  set  forth  below  may  be  disclosed 
to  the  Office  of  Management  and  Budget 
in  cormection  with  the  review  of  private 
relief  legislation  and  the  legislative 
coordination  and  clearance  process. 

11.  Disclosure  may  be  made  to  a  debt 
collection  agency  that  the  United  States 
has  contracted  with  for  collection 
services  to  recover  debts  owed  to  the 
United  States 

I.  Publication  of  a  Proposed 
Amendment  and  Publu  ation  of 
Administrative  I  Nun-Subvtantive) 
Changes 

DOL/BLS-14.  currently  named  as 
"Collection  Procedures  Research  Lab 
Project  Files  ",  is  proposed  to  be 
amended  by  revising  the  category  for 
Routine  Uses  to  read  as  set  forth  below. 
For  the  convenience  of  the  reader,  the 
entire  system  is  being  republished  in 
full.  At  this  time,  the  various 
administrative  (non-substantive) 
amendments  are  being  published  as  set 
forth  below.  One  of  the  amendments 
revises  the  name  of  the  system. 

CX5L'BLS-14 

SYSTEM  NAME: 

BLS  Behavioral  Science  Research 
Laboratory  Project  Files. 

secuRrrv  CLASSit»cATt,oM: 
None. 

SYSTEM  LOCATX)N: 

Offices  in  the  Bureau  of  Labor 
Statistics  National  Office. 

CATEGORIES  Of  INOVIDoA^.S  COVERED  BY  THE 
SrSTEM: 

Individual  respondents  who 
participate  in  studies. 

CATEGORIES  OF  PECORDS  IN  THE  SYSTEM: 

Recoras  mciuae  respondent's  name, 
name  of  study,  biographic/personal 
information  on  the  respondent,  and  test 

results  and  observations 

AUTHOflrrY  FOR  MAINTENANCE  Of  THE  S  'S'  t  W 

29  U.S.C.  sec.  2. 

PURPOS£(S): 

Biographic/personal  information  is 
used  by  BLS  to  select  participants  for 
studies.  Test  results  and  observations 
are  used  by  BLS  to  better  understand  the 
behavioral  and  psychological  processes 
of  individuals,  as  they  reflect  on  the 
accuracy  of  BLS  information  collections. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  JSERS  AND 
THE  PURPOSE  Of  SUCH  USES: 

None  except  for  those  routine  uses 
listed  in  the  General  Prefatory  Statement 
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to  this  document  with  the  following 
hmitations:  The  Routine  Uses  listed  at 
paragraphs  3.  4.  7.  8.  9.  and  11  in  the 
General  Prefatory  Statement  to  this 
document  are  not  applicable  to  this 
system  of  records.  The  records  also  may 
be  disclosed  where  required  by  law. 

OeCLOSURE  TO  CONSUMER  REPORTINQ 

AGENCIES: 

None. 

POtKJICS  AND  PRACTICES  FOR  STOWING, 
RETRIEVING,  ACCESSING,  RETAINING, 
OBPOSINO  OF  RECOflOS  IN  THE  SYSTEI* 

STORAOE: 

Paper  files,  and  some  electronic  files 
stored  on  floppy  disks  and/or  video 
tapes. 

retrievabiuty: 
Respondent  name  and  study  title. 

SAFEOUAROS: 

Available  to  authorized  personnel 
only.  Files  are  kept  in  locked  offices. 

retention  and  disposal: 
One  to  three  years 

SYSTEM  MANAOER(S)  ANO  AOORESS: 

Director.  CPRL.  Office  of  Research 
and  Evaluation.  Room  4915.  Postal 
Square  Building,  2  Massachusetts  Ave., 
NE.  Washington.  DC  20212. 

NOTIFICATION  PROCEDURE: 

Mail  all  inquiries  or  present  in  writing 
to  System  Manager  at  above  address. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedure. 

contesting  record  procedures: 
As  m  notification  procedure. 

record  source  categories: 

From  individual  respondents. 

systems  exempted  from  certain  PROVISJONS 
OF  the  ACT: 

None. 

Signed  at  Washington,  DC  this  30th  day  of 
April.  1998 
Alexia  M.  Herman, 
Secretary  of  Labor 
|FR  Doc  9»-12 129  Filed  5-6-98;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-062] 

National  Environmental  Policy  Act; 
Stardust  mission 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Finding  of  no  significant 
impact. 


summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321,  et 
seq).  the  Council  on  Environmental 
Quality  (CECy  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  and 
NASA  policy  and  procedures  (14  CFR 
part  1216  subpart  1216.3),  NASA  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  the  proposed 
Stardust  mission,  which  would  involve 
a  flight  to  the  comet  81-P/Wild-2  and 
return  of  comelary  and  interstellar  dust 
samples  to  Earth.  The  baseline  mission 
calls  for  the  Stardust  spacecraft  to  be 
launched  aboard  a  Delta  II  7426  fi-om 
Cape  Canaveral  Air  Station  (CCAS). 
Florida,  in  February  1999.  and  to  return 
the  sample  return  canister  (SRC)  to  Utah 
Test  and  Training  Range  (UTTR) 
approximately  65  kilometers  (40  miles) 
southwest  of  Salt  Lake  City.  Utah  in 
January  2006. 

date:  Comments  in  response  to  this 
notice  must  be  provided  in  writing  to 
NASA  on  or  before  June  8.  1998. 
ADDRESSES:  Comments  in  response  to 
this  FONSI  should  be  addressed  to  Mr. 
Mark  Dahl.  NASA  Headquarters.  Code 
SD,  300  E  Street  SW.  Washington,  DC 
20546.  The  Environmental  Assessment 
(EA)  prepared  for  the  Stardust  mission 
which  supports  this  FONSI  may  be 
reviewed  at: 

(a)  NASA  Headquarters.  Library, 
Room  1)20.  300  E  Street  SW. 
Washington,  DC  20546 

(b)  NASA.  Spaceport  USA.  Room 
2001,  John  F.  Kennedy  Space  Center, 
Florida,  32899  (407-867-2622).  Please 
call  Lisa  Fowler  beforehand  at  407-667- 
2468  so  that  arrangements  can  be  made. 

(c)  Jet  Propulsion  Laboratory.  Visitors 
Lobby,  Building  249,  4800  Oak  Grove 
Drive,  Pasadena.  CA  91109  (818-354- 

5179) 

The  EA  may  also  be  examined  at  the 
following  NASA  locations  by  contacting 
the  pertinent  Freedom  of  Information 
Act  Office: 

(d)  NASA.  Ames  Research  Center. 
Moffet  Field.  CA  94035  (415-604-4191) 

(e)  NASA.  Dryden  Flight  Research 
Center.  Edwards.  CA  93523  (805-258- 

.     2663) 

(f)  NASA.  Goddard  Space  Flight 
Center,  Greenbelt,  MD  20771  (301^83- 

6255) 

(g)  NASA.  Johnson  Space  Center. 
Houston.  TX  77058  (281-483-8612) 

(h)  NASA,  Langley  Research  Center. 
Hampton,  VA  23665  (757-864-2497) 

(i)  NASA.  Lewis  Research  Center. 
21000  Brookpark  Road,  Cleveland,  OH 
44135  (216-433-2755) 

(j)  NASA,  Marshall  Space  Flight 
Center.  Huntsville,  AL  35812  (256-544- 
.     5549) 


(k)  NASA.  Stennis  Space  Center.  MS 
39529 (601-688-2164) 

A  limited  number  of  copies  of  the  EA 
are  available  for  persons  wishing  a  copy 
by  contacting  Mr.  Dahl.  at  the  address 
or  telephone  number  indicated  herein. 

FOR  FURTHER  INFORMATION  CCXTACT: 
Mark  Dahl.  202-358-1S44 

SUPPLEMEKfTARY  INFORMATION:  NASA  haS 

reviewed  me  LA  prepared  for  the 
Stardust  mission  and  has  determined 
that  it  represents  an  accurate  and 
adequate  analysis  of  the  scope  and  level 
of  associated  environmental  impacts. 
The  EA  is  hereby  incorporated  by 
reference  in  this  FONSI. 

NASA  i^  proposing  to  launch  the 
Stardust  mission,  which  would  deliver 
a  single  spacecraft  within  150  to  1000 
kilometers  (km)  (93  to  620  miles  [mi])  of 
the  81-P/Wild-2  comet  nucleus  during 
a  flyby  in  2004  to  gather  1000  dust 
particles  from  the  comet's  coma.  The 
proposed  action  calls  for  using  a  Delta 
II  7426  launch  vehicle  with  a  Star  37FM 
upper  stage  to  inject  the  Stardust 
spacecraft  into  its  initial  heliocentric 
orbit  in  February  1999.  The  proposed 
mission  design  calls  for  the  Stardust 
spacecraft  to  swing  by  Earth  once  during 
its  seven-year  tour.  This  gravity  assist 
would  allow  the  spacecraft  to  gain  the 
additional  energy  required  to  intercept 
the  comet  Wild-2.  During  its  flight, 
Stardust  would  transmit  pictures  of  the 
Earth  and  Moon  taken  during  the  Earth 
swingby.  transmit  pictures  of  the  comet 
nucleus  and  coma  taken  during  comet 
encounter,  nondestructively  capture 
interstellar  and  cometar>'  dust  particles, 
and  return  these  samples  to  Earth  for 
study  by  the  international  scientific 
community.  Neither  the  spacecraft  nor 
the  return  canister  would  carry 
radioactive  material. 

The  primary  science  objective  for  the 
Stardust  mission  is  to  non-destructively 
collect  comet  dust  particles  greater  than 
15  microns  (^un)  in  size,  at  an  encounter 
velocity  of  less  than  6.5  km/second  (s) 
(4  mi/s).  and  return  them  to  Earth  for 
scientific  study. 

Secondary  and  tertiary  scientific 
objectives  include  the  collection  of 
intact  particles  from  the  Interstellar  Dust 
Stream  impinging  into  our  solar  system; 
provide  multiple  images  of  Wild-2,  with 
ten  times  the  resolution  of  any  comet 
image  to  date,  taken  within  2000  km 
(1240  mi)  of  the  comet  nucleus;  provide 
in-situ  participle  analysis  capable  of 
resolving  abundant  elements  in 
comentary  fields  for  dust  participles 
during  the  coma  fly-through:  provide  in- 
situ  participle  analysis  for  interstellar 
dust  particles  and  planetary  dust; 
collect  comet  coma  molecules  and 
return  them  to  Earth;  provide  dust  flux 
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measurement  of  participles  having  a 
mass  less  than  1  gram;  and  measure  the 
dust  mass  flux,  number  of  large 
participles,  and  comet  mass  upper  limit. 
The  Stardust  mission  is  proposed  to 
gather  interstellar  and  cometary  material 
and  return  it  to  Earth  where  the  world 
scientific  community  can  systematically 
analyze  it  with  powerful  research 
equipment  in  their  laboratories. 

Samples  from  \Vild-2  would  offer  a 
glimpse  of  the  best  preser\-ed 
fundamental  building  blocks  out  of 
which  our  Solar  System  formed.  In 
addition,  during  its  first  two  orbits 
about  the  Sun  on  its  way  to  VVild-2,  the 
Stardust  spacecraft  would  collect 
approximately  lUO  interstellar  dust 
participles.  This  would  provide  the 
international  scientific  community  its 
first  opportunity  to  collect  and  analyze 
these  interstellar  dust  grains 

Alternatiyes  that  were  evaluated 
include:  (1)  No- Action  (i.e.,  no  Stardust 
mission):  [2)  launch  vehicles  options, 
including  the  Space  Shuttle.  Taurus, 
and  .^tJas  configurations,  as  well  as 
other  Delta  configurations,  and  (3) 
alternative  landing  sites  Failure  to 
undertake  the  Stardust  mission  would 
disrupt  the  execution  of  N'.ASA's  Solar 
System  Exploration  Program  as  defined 
by  the  Agency's  Solar  System 
Exploration  Committee  The  scientific 
value  of  having  actual  bona-fide, 
relatively  pristine  comet  samples  is 
high   While  environmental  impacts 
would  be  avoided  by  cancellation  of  the 
proposed  mission,  the  loss  of  the 
scientific  knowledge  and  database  from 
carr>ing  out  the  mission  could  be 
substantial.  Of  the  launch  vehicles 
evaluated,  the  Delta  II  7426/Star  37  FM 
most  closely  matches  the  Stardust 
mission  requirements,  and  minimizes 
adverse  environmental  impacts  within 
the  cost  constraints  of  this  Discovery 
Mission 

Expected  impacts  to  the  human 
environment  associated  with  the 
mission  arise  almost  entirety  from  the 
normal  launch  of  the  Delta  II  7426,  and 
to  a  much  lesser  extent,  the  entry, 
descent,  landing,  and  recovery 
operations  of  the  sample  return.  Air 
emissions  from  the  exhaust  produced  by 
the  solid  propellant  graphite  epoxy 
motors  (GEMs)  and  liquid  first  stage 
primarily  include  carbon  monoxide, 
hydrochloric  acid,  aluminum  oxide  in 
soluble  and  insoluble  forms,  carbon 
dioxide,  and  deluge  water  mixed  with 
propellant  by-products.  Air  impacts  will 
be  short-term  and  not  substantial.  Short- 
term  water  quality  and  noise  impacts,  as 
well  as  short-temi  effects  on  wetlands, 
plants,  and  animals,  would  occur  in  the 
vicinity  of  the  launch  complex.  These 
short-term  impacts  are  of  a  nature  to  be 


self-correcting,  and  none  of  these  effects 
would  be  substantial.  There  could  be  no 
impact  on  threatened  or  endangered 
species  or  critical  habitat,  cultural 
resources,  or  floodplains  at  or  in  the 
vicinity  of  CCAS.  Accident  scenarios 
have  also  been  addressed  and  would  not 
result  in  substantial  environmental 
impacts. 

The  second  stage  would  be  ignited  at 
an  altitude  of  118  kilometers  (74  miles), 
which  is  in  the  ionosphere.  Although 
the  second  stage  would  achieve  orbit,  its 
orbital  decay  time  would  fall  below  the 
limit  NAS.'\  has  set  foi  orbital  debris 
consideration.  After  burning  its 
propellant  to  depletion,  the  second  stage 
would  remain  m  low  Earth  orbit  (LEO) 
until  its  orbit  eventually  decayed.  The 
second  stage  is  designed  to  bum  up  as 
it  reenters  Earth  s  atmosphere.  The 
Stardust  Project  will  follow  the  .NASA 
guidelines  regarding  orbital  debris  and 
minimizing  the  risk  for  uncontrolled 
reentry  into  the  Earth  s  atmosphere. 

The  level  and  scope  of  environmental 
impacts  associated  with  the  launch  of 
the  Delta  II  7426  vehicle  are  well  within 
the  envelope  of  impacts  that  have  been 
addressed  in  previous  FONSIs 
concerning  other  launch  vehicles  and 
spacecraft. 

At  capture,  the  comet  and  interstellar 
dust  particles  would  be  traveling  at  very 
high  speed  relative  to  the  spacecraft 
collector  and  would  be  stopped  in  1  to 
3  centimeters  (cm)  of  glass  (aerogel) 
within  microseconds  The  particles 
would  undergo  extreme  heating  during 
impact  and  capture.  This  is  a  much 
more  severe  environment  than  any 
known  sterilization  techniques  these 
particles  might  be  subjected  to  on  Earth. 
Because  there  is  little  possibility  of 
biological  contamination  during  sample 
collection,  and  thus  an  insignificant 
chance  of  returning  any  living  organism 
to  Earth  (known  as  back -contamination), 
the  Stardust  project  has  requested  and 
received  certification  from  NASA's 
Planetan,-  Protection  Officer  as  a 
Planetary  Protection  Category  V 
mission,  'Unrestricted  Earth  Return," 
for  the  inbound  mission  phase. 

Upper  altitude  emissions  associated 
with  reentry  of  the  sample  return 
capsule  (SRC)  would  include  ablation 
products  of  the  thermal  protection 
system  on  the  forebody  The  SRC  would 
enter  the  earth's  atmosphere  directly 
above  ITTRs  South  Range  with  a 
velocity  of  approximately  13  km/s  (8 
mi/s).  It  would  decelerate  to  600  meters/ 
s  (m/s)  (1962  fee/s  [ft/sD  in  two  minutes. 
The  material  baselined  to  be  used  for 
the  forebody  heatshieid  is  Phenolic 
Impregnated  Ceramic  Ablator  (PICA). 
recently  developed  at  NAS.'\'s  .\mes 
Research  Center.  Due  to  friction,  the 


peak  heating  would  occur  at 
approximately  54  seconds  after  reentry 
begins,  which  corresponds  to  an  altitude 
of  approximately  60  km  (196,860  ft) 
above  the  earth.  The  ablation  would 
continue  for  about  twenty  seconds. 
Models  conservatively  predict  that  less 
than  22  percent  of  the  total  PICA 
material  would  ablate  during  reentry, 
and  that  ablation  would  cease  at 
approximately  46.5  km  (152,566  ft) 
above  the  earth.  The  total  mass  of  the 
PICA  material  would  be  about  8.5  kg 
(18.7  pounds  (lb]);  of  this,  a  maximum 
of  1.86  kg  (4.09  lb)  would  be  ablated 
during  reentry.  The  chemical  species 
produced  during  ablation  would  be 
dissipated  in  the  shock  wave  behind  the 
SRC.  Two  of  the  chemical  species 
produced  in  small  amounts  during 
ablation,  hydrogen  cyanide  and  cyanide 
(37  grams  [g]  and  149  g.  respectively), 
are  considered  to  be  acutely  toxic  to 
humans  when  inhaled.  The  ablation 
process  and  thus  the  production  of  these 
species  would  cease  more  than  46  km 
(150,000  ft)  above  the  earth.  Therefore, 
these  concentrations  would  disperse  in 
the  large  volume  of  air  in  the  upper 
atmosphere  and  would  not  constitute  a 
danger  to  health  or  life  on  earth.  The 
SRC  heatshieid  would  be  rapidly 
cooling  during  the  subsonic  portion  of 
the  descent,  and  would  not  be  emitting 
into  the  lower  atmosphere, 

UTTR  is  primarily  used  by  the  U.S. 
Air  Force  as  a  bombing  and  artillery  test 
and  training  range.  The  entry,  descent, 
landing,  and  recovery  operations  for  the 
42.6  kilogram  (93.7  lb)  SRC  would  be 
well  within  the  bounds  of  the  day-to- 
day operations  carried  on  at  UTTR, 
There  would  be  no  impact  on 
threatened  or  endangered  species  or 
critical  habitat,  cultural  resources, 
wetlands  or  floodplains  at  UTTR.  Off- 
nominal  recovery  scenarios  have  also 
been  addressed.  No  other  impacts  of 
potential  envirorunental  concern  have 
been  identified. 

On  the  basis  of  the  Stardust  EA. 
NASA  has  determined  that  the 
environmental  impacts  associated  with 
the  mission  would  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  NASA  will  take  no  final 
action  prior  to  the  expiration  of  the  30- 
day  comment  period. 
Earle  K  Huckins  m. 

Deputy  Associate  Administrator  for  Space 
Science. 

[FR  Doc  9a-12155  Filed  5-6-98:  8:45  am) 

BILUNO  CODE  7510-01 -M 


:'"2Tn 


^^^^f,^^]   Rp,^i^,pr/V-i    ftT    Mr.    RB /Thursday.  Mav  7.  1998 /Notices 


NUCLtAH  Rt  . 
COMMISSION 


_ATORY 


Aqency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  us  Nuclear  Regulatory 
Commission  (NfRC). 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
reauest  to  OMB  and  solicitation  of 
public  comment. 


summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S  C  Chapter  35) 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection: 
NRC  Form  327— Special  Nuclear 

Material  (SNM)  and  Source  Material 
(SM)  Physical  Inventory  Summary 

Report: 
NUREG/BR-009&— Instructions  and 
Guidance  for  Completing  Physical 
Inventory  Summary  Reports. 

2.  Current  OMB  approval  number 
3150-0139. 

3  How  often  the  collection  is 
required:  The  frequency  of  reporting 
corresponds  to  the  frequency  of  required 
inventories,  which  depends  essentially 
on  the  strategic  significance  of  the  SNM 
covered  by  the  particular  license. 
Certain  licensees  possessing  strategic 
SNM  are  required  to  report  inventones 
every  2  months  Licensees  possessing 
SNM  of  moderate  strategic  significance 
must  report  every  6  months.  Licensees 
possessing  SNM  of  low  strategic 
significance  must  report  annually 

4.  Who  IS  required  or  asked  to  report: 
Fuel  facility  licensees  possessing  special 
nuclear  material. 

5.  The  number  of  annual  respondents: 

10. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  98  (an  average  of  approximately 
4.25  hours  per  response  for  23 
responses) 

7.  Abstract:  NRC  Form  327  is 
submitted  by  fuel  facility  licensees  to 
account  for  special  nuclear  material. 
The  data  is  used  by  NRC  to  assess 
licensee  material  control  and  accounting 
programs  and  to  confirm  the  absence  of 
(or  detect  the  occurrence  of)  special 
nuclear  material  theft  or  diversion. 
NUREG/BR-0096  provides  specific 
guidance  and  instructions  for 
completing  the  form  in  accordance  with 
the  requirements  appropriate  for  a 
particular  licensee. 


Submit,  by  July  6,  1998.  comments 
that  address  the  following  questions: 

1   Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions'  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected' 

4  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (lower  level). 
Washington.  DC  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www  nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton.  US.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington.  DC.  20555-0001.  or  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BJSl«NRC.GOV 

Datad  at  Rockville.  Maryland,  this  30th  day 
of  April,  1998 

For  the  Nuclear  Regulatory  Commission 
Beth  C.St  Mary. 

Acting  NBC  aeamnce  Officer.  Office  of  the 
Chief  Information  Officer 
IFR  Doc  98-12172  Filed  5-6-98;  8:45  ami 
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Agency  information  Coiiection 
Activities    Submission  for  OMB 
R«vl«w,  Comment  Request 

AOENCY:  US  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
lo.  a  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 

number 

1    Type  of  submission  Revision. 

2.  The  dtie  of  the  information 
collection:  "An  Approach  for  Using 
Probabilistic  Risic  As,sessment  m  Risk- 
informed  Decisions  on  Plant-Spet  ific 
Changes  to  the  Current  Licensing 
Basis,"  Regulator.'  Guides  RG-1  174 
through  RG-1  178 

3.  The  form  number  if  applicable:  Not 
applicable. 

4  How  often  the  collection  is 
required:  Use  of  the  new  risk  informed 
methodology  for  making  changes  in  the 
licensing  basis  of  operaiing  plants  in  the 
areas  of  inservice  inspection  (ISI). 
inservice  testing  (1ST),  graded  quality 
assurance  (GQA).  and  technical 
specifications  (TS).  is  available  to  all 
licensees  but  is  not  required.  Licensees 
may  make  voluntary  submittals  when, 
and  if,  in  their  judgment,  it  is  to  their 
advantage  to  do  so  (for  example,  to 
improve  plant  safety,  reduce  costs,  gain 
operating  flexibility). 

5   Who  will  be  required  or  asked  to 
report:  Licensees  of  nuclear  power 
plants  may  report  when,  and  if.  in  their 
judgment,  it  is  to  their  advantage  to  do 

so 

6.  An  estimate  of  the  number  of 
responses:  ISI:  6,  1ST:  3,  QA:  1,  TS:  20. 

7.  The  estimated  number  of  annual 
respondents:  ISI:  6,  1ST:  3.  QA:  1.  TS: 

20. 

8  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request  (per  respondent): 
ISI:  6.200.  1ST:  5.200.  QA   4  000  TS: 
1.060. 

9.  An  indication  of  whether  Section 
35071  d).  Pub  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  In  the  specific  areas  of 
ISI.  1ST.  GQA.  and  TS.  a  new  series  of 
Regulatory  Guides  provides  a  risk- 
informed  method  for  licensees  to  use  in 
requesting  changes  to  their  current 
licensing  bases  (CLB).  No  changes  or 
additions  have  been  made  to  any  rules 
or  regulations  in  conjunction  with  the 
issuance  of  this  series  of  guides.  The 
new  method  will  be  a  voluntarj- 
alternative  to  the  deterministically- 
based  CLB  change  method  previously 
used  (which  will  remain  acceptable  as 
an  alternative  to  the  new  risk-informed 
method). 

The  new  risk-informed  alternative 
method  will  allow  licensees  to 
concentrate  on  plant  equipment  and 
operations  that  are  most  critically 
important  to  plant  safety  so  as  to 
achieve  a  savings  in  total  effort  and 
greater  operating  flexibility  with  an 
insignificant  change  in  overall  safety. 
The  guides  specify  the  records, 
analyses,  and  documents  that  licensees 


are  expected  to  prepare  in  support  of 
risk-informed  changes  to  their  CLB  in 
the  specified  areas 

A  copy  of  the  final  supporting 
statement  ma\  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street.  NW  (lower  level), 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  lune  8, 
1998  Erik  Godwin,  Office  of 
Information  and  Regulatorv  Affairs 
(3150-0011)  NEOB-10202,  Office  of 
Management  and  Budget.  Washington, 
DC  20503 

Comments  can  also  be  submitted  b\ 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-J15-7233 

Dated  at  Rockville,  Maryland,  this  1st  dav 
of  May  1998 

For  the  ,\uclear  Regulatory  Commission. 
Brenda  |o.  Shelton, 

SRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer 
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NUCLEAR  REGULATORY 
COMMISSION 

[IA9ft-002] 

Mr.  Thomas  C.  Johnson;  Order 
Prohibiting  Involvement  in  NRC- 
Licensed  Activities  (Eftective 
Immediately) 

I 

Mr  Thomas  C   lohnson  (.Mr,  Iohn.son) 
was  formerly  employed  as  a  contractor 
employee  at  the  .Niagara  Mohawk  Power 
Corporation  fNMPCj.  Nine  Mile  Point 
nuclear  facility  as  a  computer 
programmer  NMPC  holds  Facility 
License  Nos.  DPR-63  and  NPF-69 
issued  by  the  .Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Part  50  These 
licenses  authonze  ,NMPC  to  operate  the 
Nine  Mile  Point  facilities.  Units  1  and 
2,  in  accordance  with  the  conditions 
specified  therein. 

I! 

In  May  1996,  NMPC  initiated  an 
investigation  into  whether  Mr.  Johnson 
and  others  were  involved  m  the 
alteration  of  a  computer  code  used  to 
select  individuals  for  random  drug  and 
alcohol  testing  Based  on  the  evidence 


developed  during  the  NMPC 
investig3t;„n,  as  well  as  a  subsequent 
review  by  the  NRC  Office  of 
Investigations  (Oil.  OI  concluded  that 
.Mr  Johnson  and  another  contractor 
computer  programmer  intentionally 
altered  the  fitness-for-duty  (FFD) 
computer  program  to  ensure  that  certain 
individuals  (including  themselves) 
would  be  e,Kcluded  from  random  FFD 
screening.  Specifically, a  patch  had 
been  inserted  into  the  computer 
program  to  ensure  certain  individuals 
would  not  be  selected  Moreover  the 
two  individuals  planned  and  executed  a 
S(  heme  (and  a  number  of  precautions! 
to  elude  detection  and  prevent  tracing 
These  actions  caused  .NTv^PC  to  violate 
10  CFR  26.24.  which  requires  that 
individuals  be  tested  in  a  statistic-aliv 
random  and  unpredictable  manner.  Ai  a 
result  of  this  violation.  Mr  Johnson,  the 
other  contractor,  and  others,  were 
prevented  from  being  selected  for 
random  FFD  testing 

Although  Mr  Johnson,  in  an 
interview  with  NMPC  investigators  on 
May  15,  1996,  denied  knowledge  of  this 
matter,  during  a  subsequent  interview 
by  NMPC  investigators  on  Mav  22.  1996, 
Mr.  Johnson  admitted  that  he  was 
involved  in  a  joint  effort  with  another 
individual  in  altering  the  computer 
program  for  FFD  testing  selection.  Mr. 
Johnson  was  offered  an  opportunity  for 
an  enforcement  conference  wsth  the 
NRC,  but  declined. 

m 

Ba.sed  on  the  above,  the  NRC  has 
concluded  that  Mr  Johnson  engaged  in 
deliberate  misconduct   Mr  Johnson's 
actions  constitute  a  violation  of  10  CFR 
50.5(a)(1),  which  prohibits  an 
individual  from  engaging  in  deliberate 
misconduct  that  causes  or  but  for 
detection,  would  have  cau.sed,  a 
licensee  to  be  in  violation  of  any  rule, 
regulation,  or  order,  or  any  term, 
condition,  or  limitation  of  any  license, 
issued  by  the  Commission   In  this  case, 
Mr,  lohnson  caused  the  Licensee  to  be 
in  violation  of  10  CFR  26.24. 
Specifically, 

10  CFR  Part  26  24,  requires,  in  part,  that  as 
a  means  to  deter  and  defect  substance  abuse, 
the  licensee  shall  impiement  a  testing 
prf)gram  that  includes  unannounced  drug 
and  altohol  testing  that  is  to  be  imposed  in 
a  statistically  random  and  unpredictable 
manner  so  that  all  persons  in  the  population 
subject  to  the  testing  shall  have  an  equal 
probability  of  being  selected  and  tested. 

Contrary  to  the  above,  at  some  time  prior 
to  May  1996,  Mr,  Johnson  and  another 
contractor  computer  programmer  altered  the 
FFD  computer  program  used  to  ensure  that 
individuals  were  tested  for  drugs  and  alcohol 
in  a  statistically  random  and  unpredictable 
manner,  resulting  in  certain  individuals 


being  excluded  from  random  FFD  screening. 
As  a  result,  for  a  indeterminate  pteriod  prior 
to  May  1996,  individuals  were  selected  for 
testing  in  a  manner  that  was  not  statistically 
random  and  unpredictable. 

The  NRC  must  be  able  to  rely  on  the 
Licensee,  its  contractors,  and  the 
Licensee  and  contractor  employees  to 
comply  with  NRC  requirements.  Mr. 
JohnJson's  action  in  altering  the  FFD 
program,  and  his  collusion  with  another 
individual  to  hide  that  alteration. 
constitute  deliberate  violations  of 
Commission  regulations,  and  by  doing 
so,  raises  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  NRC 
Licensees  and  their  contractors  in  the 
future,  and  raises  doubt  about  his 
trustworthiness  and  reliability. 

Consequently.  I  lack  the  requisite 
reasonable  assurance  that  ficensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Mr.  Johnson  were  permitted  at  this 
time  to  be  involved  in  NRC-licensed 
activities  Therefore,  the  public  health, 
safety  and  interest  require  that  Mr. 
lohnson  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  five  years  from  the  date 
of  this  Order.  Additionally,  for  a  period 
of  three  years  after  the  five  year  period 
of  prohibition  has  expired,  Mr.  Johnson 
is  required  to  notify  the  NRC  of  his 
acceptance  of  each  employment  offer 
involving  NRC-licensed  activities. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  significance  of  Mr 
Johnson's  conduct  described  above  is 
such  that  the  pubhc  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections 
103,  161b,  1611,  and  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202,  10  CFR  50.5,  and  10  CFR  150.20. 
it  is  hereby  ordered,  effective 
immediately,  that: 

A.  Thomas  C.  Johnson  is  prohibited 
from  engaging  in  activities  licensed  by 
the  NRC  for  five  years  from  the  date  of 
this  Order.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  Ucense 
issued  by  the  NRC,  including,  but  not 
limited  to.  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150,20, 

B,  For  a  period  of  three  years  after  the 
five  year  period  of  prohibition  has 
expired,  Mr.  Johnson  shall,  v^dthin  20 
days  of  his  acceptance  of  each 
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employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Paragraph  IV. A  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement.  U.  S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 
of  the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is.  or  will  be.  involved  in  the 
NRC-licensed  activities.  In  the  first 
notification.  Mr.  Johnson  shall  include  a 
statement  of  his  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  comply  with  applicable 
NRC  requirements. 

The  Director.  OE.  may.  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  Mr. 
Johnson  of  good  cause. 


In  accordance  with  10  CFR  2.202.  Mr. 
Johnson  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Johnson  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Attn:  Chief, 
Rulemakings  and  Adjudications  Staff, 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
NRC  Region  1.  U.S.  Nuclear  Regulatory. 
475  Allendale  Road,  King  of  Prussia. 
Pennsylvania  19406.  and  to  Mr.  Johnson 
if  the  answer  or  hearing  request  is  by  a 
person  other  than  Mr.  Johnson.  If  a 
person  other  than  Mr.  Johnson  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
that  person's  interest  is  adversely 


affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
Johnson  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  QFR  2.202(c)(2)(i).  Mr. 
Johnson  may.  in  addition  to  demanding 
a  hearing,  at  the  lime  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  slay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville.  Maryland  this  28th  day 
of  April  1998 

For  the  Nuclear  Regulatory  Ck)nimission. 
lames  Liebennan, 
Director.  Office  of  Enforcement 
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Mr.  Albert  M  Nardslico,  Jr  :  Order 
Prohibiting  involvement  in  NRC 

Licensed  Activities  (Effective 
Immediately) 


Mr.  Albert  M.  Nardslico  (Mr. 
Nardslico)  was  formerly  employed  as  a 
contractor  employee  at  the  Niagara 
Mohawk  Power  Corporation  (NMPC) 
Nine  Mile  Point  nuclear  facility  as  a 
computer  programmer.  NMPC  holds 
Facility  License  Nos.  DPR-63  and  NPF- 
69  issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Part  50.  These 
licenses  authorize  NMPC  to  operate  the 
Nine  Mile  Point  facilities.  Units  1  and 
2.  in  accordance  with  the  conditions 
specified  therein. 


11 

In  May  1996.  NMPC  initiated  an 
investigation  into  whether  Mr. 
Nardslico  and  others  were  involved  in 
the  alteration  of  a  computer  code  used 
to  select  individuals  for  random  drug 
and  alcohol  testing.  Based  on  the 
evidence  developed  during  the  NMPC 
investigation,  as  well  as  a  subsequent 
review  by  the  NRC  Office  of 
Investigations  (01).  OI  concluded  that 
Mr.  Nardslico  and  another  contractor 
computer  programmer  intentionally 
altered  the  fitness-for-duty  (FFD) 
computer  program  to  ensure  that  certain 
individuals  (including  themselves) 
would  be  excluded  from  random  FFD 
screening.  Specifically,  a  patch  had 
been  inserted  into  the  computer 
program  to  ensure  certain  individuals 
would  not  be  selected.  Moreover,  the 
two  individuals  planned  and  executed  a 
scheme  (and  a  number  of  precautions) 
to  elude  detection  and  prevent  tracing. 

These  actions  caused  NMPC  to  violate 
10  CFR  26.24.  which  requires  that 
individuals  be  tested  for  drugs  and 
alcohol  in  a  statistically  random  and 
unpredictable  manner.  As  a  result  of 
this  violation.  Mr.  Nardslico.  the  other 
contractor  employee  involved  in 
planning  the  scheme,  and  others,  were 
prevented  from  being  selected  for 
random  FFD  testing.  In  addition,  during 
the  time  in  which  his  name  was 
excluded  from  random  selection,  Mr. 
Nardslico  had  access  to  the  site 
protected  area,  which  was  also  at  a  time 
when  Mr.  Nardslico  may  have  been 
using  marijuana  offsite.  (Mr.  Nardslico 
admitted,  during  the  predecisional 
enforcement  conference  in  the  NRC 
Region  I  office  on  Februar>-  13,  1998, 
and  during  a  June  21,  1996  interview 
with  NMPC  investigators,  that  he  had 
used  marijuana  while  employed  at  Nine 
Mile  Point.  While  he  did  not  recall  the 
periods  of  such  use,  he  was  unable  to 
confirm  that  he  did  not  use  marijuana 
while  his  name  had  been  excluded  from 
the  FFD  testing  pool.) 

During  his  interviews  with  NMPC,  as 
well  as  during  the  predecisional 
enforcement  conference  with  the  NRC, 
Mr.  Nardslico  denied  that  he  was 
involved  in  the  alteration  of  the 
computer  program.  Notwithstanding  Mr. 
Nardslico's  denials,  another  contractor 
computer  programmer,  who  had 
admitted  his  involvement  in  the 
alteration,  implicated  Mr.  Nardslico  as 
also  being  involved  in  the  alteration. 
Specifically,  in  transcribed  interviews 
under  oath,  the  other  contract  computer 
programmer  indicated:  (1)  That  the 
corruption  of  the  FFD  computer  code 
was  a  joint  effort  of  him  and  Mr. 
Nardslico;  (2)  that  he  and  Mr.  Nardslico 
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in  the  July/August  1993  timeframe 
'■fieshed  out"  a  way  to  make  changes  to 
the  fitness  for  duty  program  through  the 
use  of  the  "C"  program.  (3)  that  Mr. 
Nardslico  had  suggested  adding 
additional  persons"  names  to  the 
scheme  to  "disperse"  suspicion;  and  (4) 
that  he  had  observed  Mr.  Nardslico  use 
marijuana  on  at  least  one  occasion 
subsequent  to  the  September  1993  code 
corruption.  In  addition.  Mr  Nardslico 
admitted  that  he  was  aware  of  the 
computer  code  alteration,  was  also 
aware  that  his  name  was  one  of  those 
eliminated  from  the  FFD  testing  pool  as 
part  of  the  alteration,  and  was  further 
aware  that  he  was  subject  to  FFD 
random  testing  because  of  his  having 
access  to  the  Nine  Mile  Point  site. 
Nonetheless.  Mr  Nardslic;o  did  not  take 
appropriate  action  to  remedy  the 
situation  or  ensure  that  his  management 
was  made  aware  that  the  computer  code 
had  been  ahered,  as  he  admitted  durins^ 
the  predecisional  enforcement 
conference. 

Finally,  some  of  Mr  Nardslico's 
statements  on  this  matter  lack 
credibility.  For  example,  in  his  first 
interview  with  NMPC  on  May  20.  1996. 
he  denied  anv  involvement  in.  or 
knowledge  of.  the  alteration  of  the  FFD 
computer  code;  however,  in  a 
subsequent  interview  with  NMPC  on 
June  21,  1996.  as  well  as  during  the 
predecisional  enforcement  conference 
with  the  NRC  on  Februar>  13.  1998,  Mr. 
Nardslico  admitted  his  knowledge  of  the 
alteration  of  the  computer  code  Also, 
although  Mr,  Nardslico  indicated  that 
he  did  inform  a  licensee  Purchasing 
Super\'isor  of  the  alteration  shortly  after 
he  stated  he  became  aware  of  it.  that 
individual  denied  Mr.  Nardslico  s 
assertion,  and  Mr  Nardslico  admitted 
that  he  did  not  raise  this  issue  with 
anyone  else  in  the  .NMPC  organization 
In  addition,  although  Mr  .Nardslico 
indicated  that  he  was  not  familiar  with 
the  "C"  programming  language,  which 
was  the  language  used  for  the  FFD 
computer  code,  his  resume  listed  the 
"C  '  language  as  one  of  the  languages 
with  which  he  was  familiar,  and  others 
testified  that  Mr  Nardslico  was  familiar 
with  this  language   Further.  Mr. 
Nardslico.  during  his  interviews  with 
NMPC,  expressed  a  willingness  to  enter 
into  business  relationships  with  the 
other  individual  who  was  involved  with 
the  alteration  of  the  computer  code, 
while  at  the  same  time  indicating  that 
he  was  disturbed  by  the  other 
individual's  actions  and  lack  of 
judgment. 

Ill 

Ba.sed  on  the  above,  the  NRC  has 
concluded  that  Mr.  Nardslico  engaged 


in  deliberate  misconduct.  Mr. 
Nardslico's  actions  constitute  a 
violation  of  10  CFR  50.5(a)(1).  which 
prohibits  an  individual  from  engaging  in 
deliberate  misconduct  that  causes  or, 
but  for  detection,  would  have  caused,  a 
licensee  to  be  in  violation  of  any  rule, 
regulation,  or  order,  or  any  term, 
condition,  or  limitation  of  any  license, 
issued  by  the  Commission.  In  this  case, 
Mr.  Nardslico  caused  the  Licensee  to  be 
in  violation  of  10  CFR  26.24. 
Specifically, 

10  CFR  Part  26.24.  requires,  in  part,  that  as 
a  means  to  deter  and  detect  substance  abuse, 
the  licensee  shall  implement  a  testing 
program  that  includes  unannounced  drug 
and  alcohol  testing  that  is  to  be  imposed  in 
a  statistically  random  and  unpredictable 
manner  so  that  all  persons  in  the  population 
subiect  to  the  testing  shall  have  an  equal 
probability  of  being  selected  and  tested. 

Conirarv  to  the  above  at  some  time  prior 
to  May  1996.  the  actions  of  .Mr  Nardslico  and 
another  contractor  computer  programmer 
resulted  in  the  licensee  maintaining  an 
altered  FFD  computer  program  used  to 
ensure  that  mdividuals  vver<>  tested  for  drugs 
and  alcohol  in  a  statistically  random  and 
unpredictable  manner,  resulting  in  certain 
individuals  (including  Mr  Nardslico)  being 
excluded  from  random  FFDscreemng.  As  a 
result,  for  a  mdeterrninate  period  prior  to 
Mav  1996  indn  iduals  were  selected  for 
testing  in  a  manner  that  was  not  statistically 
random  and  unpredictable. 

The  NRC  must  be  able  to  rely  on  the 
Licensee,  its  contratrtors,  and  the 
Licensee  and  contractor  employees  to 
comply  with  .NRC  requirements  Mr 
Nardslico's  involvement  in  the  altering 
of  tne  FFD  program,  including  his 
collusion  with  another  contractor 
employee  to  hide  that  alteration, 
constitute  a  deliberate  violation  of 
Commission  regulations,  and  bv  doing 
so.  raises  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  witn  NRC 
requirements,  and  raises  doubt  about  his 
trustworthiness  and  reliabiht\ 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Mr.  Nardslico  were  permitted  at  this 
time  to  be  involved  in  NRC-hcensed 
activities  Therefore,  the  public  health. 
safety  and  interest  require  that  Mr 
Nardslico  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  five  years  from  the  date 
of  this  Order.  Additionally,  for  a  perioc: 
of  three  years  after  the  five  year  penod 
of  prohibition  has  expired.  Mr. 
Nardslico  is  required  to  notify  the  NRC 
of  his  acceptance  of  each  employment 
offer  involving  NRC-licensed  activities. 
Furthermore,  pursuant  to  10  CFR  2.202. 


I  find  that  the  significance  of  Mr. 
Nardslico's  conduct  described  above  is 
such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 

Accordingly,  pursuant  to  Sections 
103. 161b,  161i,  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202,  10  CFR  50.5.  and  10  CFR  150.20. 
it  is  hereby  ordered,  effective 
immediately,  that: 

A.  Albert  M.  Nardslico  Jr.  is 
prohibited  from  engaging  in  activities 
licensed  by  the  NRC  for  five  years  from 
the  date  of  this  Order.  NRC-licensed 
activities  are  those  activities  that  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC, 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

2.  For  a  p>eriod  of  three  years  after  the 
five  year  period  of  prohibition  has 
expired.  Mr  Nardslico  shall,  within  20 
days  of  his  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Paragraph  FV.A  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Coimnission.  Washington.  DC.  20555. 
of  the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is,  or  will  be,  involved  in  the 
NRC-licensed  activities.  In  the  first 
notification,  Mr.  Nardslico  shall  include 
a  statement  of  his  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  comply  with  applicable 
NRC  requirements. 

The  Director,  OE,  may,  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  Mr. 
Nardslico  of  good  cause. 


hi  accordance  with  10  CFR  2.202.  Mr. 
Nardslico  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
withm  20  days  of  the  date  of  this  Order. 
Wnere  good  r^use  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enfort»ment,  US  Nuclear  Regulatory 
Commission  Washington,  D.C.  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
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affiniidtion.  speciticaliy  adimt  of  duuy 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Nardslico  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Attn:  Chief, 
Rulemakings  and  Adjudications  Staff. 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement.  US.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
NRC  Region  I.  U.S.  Nuclear  Regulatory. 
475  Allendale  Road.  King  of  Prussia. 
Pennsylvania  19406.  and  to  Mr. 
Nardslico  if  the  answer  or  hearing 
request  is  by  a  person  other  th^n  Mr. 
Nardslico.  If  a  person  other  than  Mr 
Nardslico  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  that  person's 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
Nardslico  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  Mr. 
Nardslico  may.  in  addition  to 
demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  April  1998, 


t  iir  Hit'  Mil  it'dr  i\f"j{uidii)i  V  >_xjminission. 
fames  Lieberman, 
Director.  Office  of  Enforcement 
IFR  Doc  98-12181  Filed  S-6-98;  8  45  am) 
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NUCLEAR  REGULATORY 

COMMISSION 

(Docnei  Nos  i>0-2a2.  50-006] 

Northern  States  Power  Company 
(Prairie  island  Hodear  Generating 
Plant,  Unils  1  and  2)    Enemolion 

I 

Northern  States  Power  Company 
(NSP,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-42 
and  DPR-60.  which  authorize  operation 
of  Prairie  Island  Nuclear  Generating 
Plant.  Units  1  and  2,  respectively.  The 
licenses  provide,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  two 
pressurized-water  reactors  located  at  the 
licensee's  site  in  Goodhue  County. 
Minnesota. 

II 

In  its  letter  dated  March  6.  1998,  the 
licensee  requested  an  exemption  from 
specific  requirements  of  Title  10  of  the 
Code  of  Federal  Regulations  Part  50, 
Section  60.  and  Appendix  G. 
Specifically,  NSP  proposed  to  use 
Ajnerican  Society  of  Mechanical 
Engineers  (ASME)  Code  Case  N-514  to 
permit  setting  the  pressure  setpoint  of 
each  unit's  overpressure  protection 
system  (OPPS)  so  that  the  pressure- 
temperature  (P-T)  limits  required  by  10 
CFR  Part  50,  Appendix  G.  could  be 
exceeded  by  10  percent  during  a  low 
temperature  pressure  transient. 

The  NRC  has  established 
requirements  in  10  CFR  Part  50  to 
protect  the  integrity  of  the  reactor 
coolant  system  pressure  boundary.  As  a 
part  of  these.  10  CFR  Part  50,  Appendix 
G.  requires  that  P-T  limits  be  established 
for  reactor  pressure  vessels  during 
normal  operation,  including  anticipated 
operational  occurrences  and  vessel 
hydrostatic  testing  and  as  stated  in 
Appendix  G.  "The  appropriate 
requirements  on  *    *    *  the  pressure- 
temperature  limits  •   •   •  must  be  met 
for  all  conditions."  In  order  to  ensure 
these  P-T  limit  curves  are  not  exceeded 
and  provide  pressure  relief  during  low 
temperature  overpressurization  events, 
pressurized-water  reactor  licensees  have 
installed  protection  systems  (OPPS)  as 
part  of  the  reactor  coolant  system 
pressure  boundary.  NSP  is  required  as 


part  of  the  Prairie  Island  Units  1  and  2 
Technical  Specifications  to  develop, 
update,  and  submit  reactor  vessel  P-T 
limits  and  OPPS  setpoints  for  NRC 
review  and  approval. 

By  letter  dated  March  6.  1998,  NSP 
submitted  an  exemption  request  to 
enable  the  use  of  ASME  Code  Case  N- 
514  as  an  alternative  method  for 
determining  the  OPPS  pressure  setpoint. 
NSP  determined  that  the  exemption 
request  from  the  provisions  of  10  CFR 
50.60  and  Appendix  G  was  necessary 
since  these  regulations  require,  as  noted 
above,  that  the  reactor  vessel  conditions 
not  exceed  the  P-T  limits  established  by 
Appendix  G.  In  referring  to  10  CFR 
50.12  on  specific  exemptions.  NSP  cited 
special  circumstances  as  stated  in  10 
CFR  50.12(a)(2)(ii)  on  achieving  the 
underlying  purpose  of  the  regulations  as 
its  basis  for  requesting  this  exemption. 

Ill 

Pursuant  to  10  CFR  50.12.  the 
Commission  may.  upon  applfcrtttin  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law. 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security,  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii).  'Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  " 

The  underlying  purpose  of  10  CFR 
Part  50.  Appendix  G.  is  to  establish 
fracture  toughness  requirements  for  the 
RCS  pressure  boundary  to  provide 
adequate  margins  of  safety  during  any 
condition  of  normal  operation.  NSP 
stated  that  the  OPPS  provides  a  physical 
means  of  protecting  the  vessel  by  not 
exceeding  the  limits.  NSP  proposed  that 
establishing  the  OPPS  pressure  setpoint 
per  the  N-514  provisions  such  that  the 
vessel  pressure  would  not  exceed  110 
percent  of  the  P-T  limit  allowables 
would  still  provide  an  acceptable  level 
of  safety  and  mitigate  the  potential  for 
an  inadvertent  actuation  of  the  OPPS. 
The  finding  of  an  "acceptable  level  of 
safety"  while  using  N-514  was  made 
based  on  the  conservatisms  that  have 
been  explicitly  incorporated  into  the 
procedure  for  developing  the  P-T  limit 
curves.  This  procedure,  referenced  from 
Appendix  G  to  Section  XI  of  the  ASME 
Code,  includes  the  following 
conservatisms:  (1)  A  safety  factor  of  2  on 
the  pressure  stresses,  (2)  a  margin  factor 
applied  to  the  determination  of  RTndt 
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(referenre  temperature  „,!  a^,i„y  icmprr^urr' 
(using  ReguiatoPv'  Guide  1,99  "Radiation 
Embnttlement  of  Reactor  Vessel 
Materials,"  Revision  2).  and  (3)  a 
limiting  material  toughness  curve  based 
on  boundinR  dvnamu  crack  initiation 
and  crack  arrest  data 

In  addition,  NSP  explained  that  plant 
operators  must  operate  the  plant 
between  the  minimum  pressure 
required  to  preserve  reactor  coolant 
pump  seals  anci  a  ma.ximum  pressure 
that  does  not  challenge  the  power- 
operated  relief  valve  setpoint.  Without 
the  application  of  ASME  Code  Case  N- 
514.  Prairie  Island  would  have  an 
operating  window  that  is  too  narrow  to 
permit  reasonable  system  makeup  and 
pressure  c;ontrol.  NSP  continued  by 
stating  that  hirther  reduction  of  the 
OPPS  pressure  setpoint  below  500  psig 
would  increase  the  probability  that  the 
reactor  coolant  pump's  no  1  seal  will 
fail  as  a  result  of  OPPS  operation,  and 
that  such  a  seal  failure  could  produce  a 
breach  in  the  reactor  coolant  system 
boundary  that  could  not  be  isolated. 
Therefore,  inadvertent  OPPS  actuation 
could  lead  to  a  small  break  loss-of- 
cooiant  accident  and  the  unnecessary 
rtilease  of  reactor  coolant  inside 
containment, 

rv 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee's 
proposed  u.se  of  the  alternate 
methodology  in  determining  the 
acceptable  setpoint  for  OPPS  events  will 
not  present  an  undue  risk  to  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security  The 
NRCi  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  5u,12(a)(2J(ii),  in 
that  the  application  of  10  CFR  50,60  is 
not  necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

The  NRC  staf^f  agreed  with  .NSP's 
determination  that  an  exemption  would 
be  required  to  approve  the  use  of  Code 
Case  N-514.  The  NRC  staff  examined 
NSP's  rationale  to  support  the 
exemption  request  and  concluded  that 
the  use  of  Code  Case  N-514  would  also 
meet  the  underlying  intent  of  the 
regulations  Based  upon  a  consideration 
of  the  conservatisms  that  are  explicitly 
defined  in  the  Appendix  G  methodology 
(as  listed  in  Section  III  above),  the  staff 
concluded  that  permitting  the  OPPS 
setpoint  to  be  established  such  that  the 
vessel  pressure  would  not  exceed  110 
percent  of  the  limit  defined  by  the  P-T 
limit  curves  would  provide  an  adequate 
margin  of  .safety  against  brittle  failure  of 
the  reactor  vessel.  This  is  also  consistent 
with  the  determination  that  the  staff  has 
reached  for  other  licensees  under 


similar  conditions  based  on  the  same 
considerations  Therefore,  requesting 
the  exemption  under  the  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
was  found  to  be  appropriate.  The  staff 
also  agrees  that  limiting  the  potential  for 
inadvertent  OPPS  actuation  (and 
limiting  the  potential  for  reactor  coolant 
pump  seal  damaeel  m.av  improve  plant 
safety 

.Accordingly,  the  CommissK)r.  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  m  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
rt^quirements  of  10  CFR  50.60  and 
.Appendix  G  to  allow  NSP  to  apply  the 
methods  in  .ASME  Code  Case  N-514  for 
the  determination  of  the  Prairie  Island 
Nuclear  Generating  Plant  Units  1  and  2 
pressure  setpoints 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (63  FR  23477). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  SOtfa  day 
of  April  1998, 

For  the  Nuclear  Regulatory  Commission. 
Samuel ),  Collins. 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  98-12183  Filed  5-6-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-259;  Licease  No.  DPR-33] 

Tennessee  Valley  Authority:  Receipt  of 
Petition  for  Director  s  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  petition 
dated  .April  5,  1998,  the  Union  of 
Concerned  Scientists,  (or  Petitioner), 
has  requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  take 
action  With  regard  to  Browns  Ferry 
Nuclear  Plant,  Unit  .No,  1,  Petitioner 
requests  (Ij  that  the  operating  license 
for  Browns  Ferry  Unit  1  be  revoked  and 
1 2 1  that  the  NRC  require  the  Teruiessee 
\  alley  .Authority  ("TVA)  to  submit  either 
a  decommissioning  plan  or  a  lay-up 
plan  for  Browns  Ferry  L'nit  1.  Petitioner 
further  requests  a  hearing  on  this 
petition  to  present  new  information  on 
Browns  Ferry  Unit  1  that  would  include 
a  discussion  of  the  licensing  basis 
reconstitution  that  would  be  required  to 
support  restart,  and  certain  financial 


aspects  that  might  be  a  consideration  for 
the  TVA's  decision  for  retaining  the 
Browns  Ferry  Unit  1  operating  license. 

As  the  basis  for  this  request,  the 
Petitioner  asserts  that  revocation  of  the 
operating  license  and  requiring 
relicensing  if  TVA  later  decides  to 
restart  Unit  1  is  a  better,  safer  process 
than  is  the  current  Inspection  Manual 
Chapter  0350  restart  process.  Further, 
the  petition  asserts  that  requiring  a 
decommissioning  plan  would  provide 
assurance  that  the  irradiated  fuel  is 
stored  safely  and  that  Units  2  and  3  are 
sufficiently  independent  of  Unit  1  for 
safe  operation. 

The  petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commissions 
regulations  and  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation.  As  provided  by  Section 
2.206.  appropriate  action  will  be  taken 
on  this  petition  within  a  reasonable 
time. 

By  letter  dated  April  29, 1998.  the 
Director  acknowledged  receipt  of  the 
petition  and  denied  Petitioner's  request 
for  a  public  hearing  to  present  new 
information. 

A  copy  of  the  jsetition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington.  D.C,  20555. 

Dated  at  Rockville,  Maryland,  this  29tb  day 
of  April  1998 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Collins, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  98-12178  Filed  S-6-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No   50-^90; 

Tennessee  Valley  Autnor'ty    Notice  of 
Consideration  of  issuance  o' 
Amendment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Deterrnnaiior,, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
90,  issued  to  the  Termessee  Valley 
Authority  (TVA  or  the  licensee)  for 
operation  of  the  Watts  Bar  Nuclear  Plant 
(WBN),  Unit  1  located  in  Rhea  County. 
Termessee. 

WBN  currently  has  two  containment 
hydrogen  ignitors  that  are  inoperable 
due  to  an  apparent  fault  in  the  common 
circuit  supplying  these  ignitors.  This 
condition  renders  Train  A  of  the  WBN 
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hydrogen  mitigation  system  (HMS) 
inoperable  in  accordance  with  TS 
limiting  condftion  for  operation  (LCO) 
3.6.8.  The  condition  was  discovered 
during  routine  surveillance  testing  to 
the  Train  A  ignitors  on  April  3.  1998.  at 
which  time  WBN  entered  Condition  A 
of  limiting  condition  for  operation 
(LCO)  3.6.8.  The  ignitors  are  located  in 
a  very  high  radiation  and  temperature 
area  of  lower  containment  and  cannot 
be  repaired  until  the  reactor  is  taken 
offline.  WBN's  next  scheduled  outage 
for  refueling  is  in  February  1999.  The 
proposed  amendment  would  revise  the 
TS  LCO  3.6.8  to  provide  temporary 
requirements  for  hydrogen  ignitors  to 
address  the  two  Train  A  ignitors  which 
are  currently  out  of  service.  The  revision 
would  apply  until  the  next  shutdown  to 
MODE  3  following  which  time  ignitor 
repairs  would  be  performed  to  restore 
the  HMS  to  an  operable  status. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commissions  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

TVA  has  concluded  that  operation  of  WBN 
in  accordance  with  the  proposed  change  to 
the  TS  does  not  involve  a  significant  hazards 
consideration.  TV.\"s  conclusion  is  based  on 
its  evaluation  in  accordance  with  tO  CFR 
50.91(a)(1)  of  the  three  standards  set  forth  in 
10CJ="R  50  9;i(c) 

(A)  The  propKJsed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  nr  consequences  of  an  accident 
previously  evaluated. 

The  proposed  temporary  technical 
specification  would  permit  two  specific 
Train  A  ignitors  (30A  and  31A)  in  non- 
adiacent  regions  to  be  out  of  service  until  the 
nnxt  WBN  entry  into  MODE  3   In  this 
condition,  the  remaining  M  of  34  ignitors.  in 
combination  with  thorough  containment  air 
mixing  and  with  the  hydrogen  collection 
function  of  the  air  return  system,  will 
maintain  the  ability  to  bum  hydrogen  such 
that  containment  hydrogen  remains  low 


following  a  degraded  core  accident.  Thus,  the 
design  basis  of  the  HMS  will  be  maintained 
such  that  a  controlled  hydrogen  bum  may 
occur  at  the  lower  flammability 
concentration  following  a  degraded  core 
accident.  In  addition,  although  a  loss  of  Train 
B  power  could  result  in  loss  of  ignitors  in 
rwo  regions  of  lower  containment,  the  short 
duration  allowed  by  the  proposed 
amendment  for  this  condition  (not  to  exceed 
72  hours)  minimizes  the  likelihood  of  a 
concurrent  accident  requiring  the  ignitors. 
The  WBN  PSA  (probabilistic  safety 
assessment)  establishes  a  probability  of  3.6  x 
10 " '  events  per  reactor-year  of  a  degraded 
core  event  based  on  72  hours,  with  the 
probability  more  remote  for  an  accident  that 
would  generate  hydrogen  in  amounts 
equivalent  to  a  metal-water  reaction  of  75% 
of  core  cladding  for  which  the  HMS  is 
intended  Additionally,  sufficient  ignition 
capability  in  adjacent  regions  combined  with 
containment  air  mixing  would  provide 
capability  by  flame  propagation  to  the 
regions  with  no  opierable  ignitors.  Thus  the 
failure  of  the  two  specific  ignitors  should  not 
result  in  any  change  to  the  post-accident 
hydrogen  bum  profiles.  Since  the  hydrogen 
concentration  would  remain  low  and 
pocketing  which  could  lead  to  rapid  bums 
and  challenge  containment  is  unlikely,  the 
original  design  continues  to  l>e  met.  Thus  the 
probability  of  a  containment  hilure  and 
associated  radiological  release  is 
insignificantly  altered.  Because  the 
containment  res[>onse  will  not  change,  the 
proposed  TS  will  not  result  in  an  increase  in 
the  probability  or  consequences  of  any 
accident  previously  evaluated  in  the  WBN 
FSAR 

(B)  Operation  of  the  bcility  in  accordance 
with  the  propiosed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

As  discussed  above,  with  the  two  Train  A 
Ignitors  out  of  service,  the  remaining  32  of  34 
ignitors  in  combination  with  containment  air 
mixing  will  maintain  the  design  basis  of  the 
HMS  such  that  a  controlled  hydrogen  bum 
may  be  accomplished  following  a  degraded 
core  accident,  including  a  short  time  period 
of  72  hours  for  which  a  loss  of  Train  B  power 
could  result  in  loss  of  ignitors  in  two  regions 
of  lower  containment.  Since  the  failure  of  the 
ignitors  should  not  result  in  any  change  to 
the  post-accident  hydrogen  bum  profiles  and 
l)ecause  the  containment  response  will  not 
change,  the  proposed  TS  will  not  result  in 
any  new  or  aifferent  kind  of  accident  from 
any  accident  previously  evaluated. 

(C)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  margin  of 
safety. 

Although  the  HMS  is  not  provided  for  a 
design  basis  accident  (DBA),  the  Bases  of  the 
WBN  TS  define  the  design  function  of  the 
HMS  as  having  the  capability  to  bum 
hydrogen  in  a  controlled  manner  at  the  lower 
flammability  concentration  following  a 
degraded  core  accident  An  ignitor  train  is 
currently  considered  OPERABLE  with  at 
least  33  of  34  ignitors  in  service  and  each 
containment  region  having  at  least  one 
operable  ignitor.  Although  the  proposed  TS 


change  would  allow  two  specific  Train  A 
ignitors  to  be  out  of  service  and  their 
associated  containment  regions  to  be  without 
any  ignitors  for  a  short  duration  (72  hours), 
the  remaining  32  of  34  ignitors  will  maintain 
the  design  basis  of  the  HMS  such  that  a 
controlled  hydrogen  bum  may  be 
accomplished  following  a  degraded  core 
accident.  Although  small  increases  in  the 
hydrogen  flammability  concentration  may 
occur,  deflagration  would  still  be  exp>ected  to 
occur  in  a  controlled  manner  and  prior  to  a 
high  hydrogen  concentration.  As  stated 
earlier,  failure  of  the  two  ignitors  should  not 
result  in  any  change  to  the  post-accident 
hydrogen  bum  profiles  or  containment 
resp>onse.  Therefore,  the  proposed  TS  change 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX!  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
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Copies  of  written  comments  received 
may  be  examined  at  the  N'RC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW  .  Washington.  DC 
The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  8,  1998,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inter\ene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Geiman 
Building,  2120  L  Street.  NW 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga. 
Termessee  37402.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order 

As  required  by  10  CFR  2  714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
follow ing  factors  (1)  The  nature  of  the 
petitioners  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identif\'  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


proceeding,  but  sue  'i  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  Lssue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  IX  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to 
General  Counsel,  Termessee  Valley 
Authority,  ET  lOH,  400  East  Summit 
Hill  Drive,  Knoxville,  Tennessee  37902, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  sf>ecified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  29,  1998,  which 
is  available  for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Tennessee. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  May  1998. 

For  the  Nuclear  Regulatory  Commission 
Robert  E.  Martin, 

Project  Manager.  Project  Directorate  B-3 . 
Division  of  Reactor  Projects — I/tl.  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  98-12179  Filed  5-6-98;  8:45  am) 

BiLjKlG  CODE  '590-Ci-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Ac'  Reiease  So 
2316?   812-10392; 

Extended  Stay  America,  Inc..  Nctice  of 
Application 

April  30,  1998 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

SUMMARY  OF  APPUCATION:  Applicant 
Extended  Stay  America,  Inc.  requests  an 
order  under  section  3(b)(2)  of  the  Act 
declaring  that  it  is  primarily  engaged  in 
a  business  other  than  that  of  investing, 
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reini^sting.  owning,  holding,  or  trading 
in  securities. 

FILING  DATES:  The  application  was  filed 
on  Ck.tober  1 1.  1996.  and  amended  on 
lune  4.  1997.  and  April  14.  1998 
HEARING  OR  NOTIRCATKDN  Of  HEARING:  An 
order  Kraiiting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Set:retary  and  serving  applicant  with  i 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5.30  p.m  on 
May  26,  1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary 

ADDRESSES:  Secretary,  SEC,  450  FifUi 
Street.  NW.,  Washington.  DC  20549. 
Applicant,  450  East  Las  Olas  Boulevard, 
Suite  1100,  Fort  Lauderdale,  Florida 
33301. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W  Grim.  Staff  Attorney,  at  (202) 
942-0571.  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Rf»yulation). 
SUPPt-EMEMTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch  [450  5th  Street. 
NW..  Washington,  DC  20549;  (202)  942- 
8090). 

Applicant's  Repreaentations 

1.  Applicant  was  incorporated  in  the 
state  of  Delaware  for  the  purpose  of 
developing,  owning,  and  managing 
extended  stay  lodging  facilities  that  are 
designed  to  appeal  to  value-conscious 
guests.  Applicant's  EXTENDED 
STAYAMERICA  Efficiency  Studios 
brand  of  lodging  facilities  is  designed  to 
offer  quality  accommodations  to  guests 
at  substantially  lower  rates  than  most 
other  extended  stay  lodging  providers. 
Applicant's  facilities  feature  fully 
furnished  rooms  that  are  rented 
generally  on  a  weekly  basis  to  guests 
such  as  business  travelers,  professionals 
on  temporary  work  assignment,  persons 
between  domestic  situations,  and 
persons  relocating  or  purchasing  a 
home,  with  most  guests  staying  for 
multiple  weeks. 

2.  Applicant's  goal  is  to  become  a 
national  provider  of  economy  extended 
stay  lodging.  Applicant  intends  to 
achieve  this  goal  by  rapidly  developing 


properties  in  selected  markets, 
providing  high  value  accommodations 
for  its  guests,  actively  managing  its 
properties  to  increase  revenues  and 
reduce  operating  costs,  and  increasing 
awareness  of  the  economy  extended  stay 
concept.  Applicant's  Crossland 
Economy  Studios,  EXTENDED 
STAYAMERICA  Efficiency  Studios,  and 
StudioPLUS  Deluxe  Studios  brands  of 
lodging  facilities  compete  in  the  budget, 
economy,  and  mid-price  segments, 
respectively,  of  the  extended  stay 
lodging  market. 

3.  The  development  cycle  for  a 
lodging  facility  from  identification  of  a 
suitable  site  through  completion  of 
construction  and  commencement  of 
operations  is  eighteen  to  twenty-four 
months.  To  ensure  that  applicant  is  able 
to  meet  its  financial  obligations  for  the 
development  of  these  facilities  and  to 
facilitate  the  planned  rapid  growth  of 
applicant,  applicant  has  raised  a 
significant  amount  of  money  since  its 
organization  in  1995.  Applicant  has 
raised,  in  addition  to  its  $60  million  of 
initial  development  capital,  $572 
million  in  aggregate  net  proceeds  from 
offerings  of  common  stock  in  December 
1995  and  June  1996  and  the  private 
placement  of  common  stock  in  February 
1997.  In  addition,  in  March  1998, 
applicant  consummated  an  offering  of 
senior  subordinated  notes  that  raised 
approximately  $194  million  in  cash,  and 
increased  and  restructured  its  bank 
credit  facility,  pursuant  to  which 
applicant  is  required  to  borrow  an 
additional  $250  million  over  the  next 
several  months.  Fending  the  use  of  this 
money  to  finance  capital  expenditures 
and  current  operations,  the  money  has 
been  invested  in  high  quality  short-term 
investments.  Applicant  represents  that, 
depending  upon  market  conditions,  it 
may  raise  additional  capital  and/or 
conduct  additional  financings  that 
would  have  the  effect  of  substantially 
increasing  its  short-term  investments. 

Applicant's  Legal  Anal3r«is 

1.  Under  section  3(a)(l(C)  of  the  Act. 
an  issuer  is  an  investment  company  if 
it  "is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities,  and  owns  or  proposes  to 
acquire  investment  securities  having  a 
value  exceeding  40  per  centum  of  the 
value  of  such  issuer's  total  assets 
(exclusive  of  Government  securities  and 
cash  items)  on  an  unconsolidated 
basis."  Section  3(a)(2)  of  the  Act  defines 
"investment  securities"  to  include  all 
securities  except  Government  securities, 
securities  issued  by  employees' 
securities  companies,  and  securities 
issued  by  majority-owned  subsidiaries 


of  the  owner  which  are  not  investment 
companies  and  which  are  not  excepted 
from  the  definition  of  investment 
company  by  section  3(c)(1)  or  section 
3(c)(7)  of  the  Act. 

2.  Section  3(b)(1)  of  the  Act  provides 
that,  notwithstanding  section  3(a)(1)(C). 
any  issuer  primarily  engaged  in  a 
business  or  businesses  other  than 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities  is  not  an 
investment  company.  Applicant 
believes  that  it  qualifies  for  the 
exemption  under  section  3(b)(1). 
Applicant  states  that  the  application 
was  filed,  nonetheless,  because  others 
might  view  differently  the  facts  or  the 
applicability  of  certain  provisions  of  the 
Act  to  those  facts. 

3.  Section  3(b)(2)  of  the  Act  provides 
that  the  SEC  may  issue  an  order 
declaring  an  issuer  to  be  primarily 
engaged  in  a  business  or  businesses 
other  than  that  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities. 

4.  Applicant  states  that  approximately 
0.1%  of  its  total  assets  as  of  December 
31,  1997  consisted  of  investment 
securities.  Applicant  believes  that  this 
percentage  may  rise  above  40% 
following  subsequent  fundraising  and 
pending  utilization  of  those  funds  in  its 
operations.'  Applicant  seeks  an  order 
under  section  3Cb)(2)  of  the  Act 
declaring  that  it  is  primarily  engaged  in 
a  business  other  than  that  of  investuiK, 
reinvesting,  owning,  holding,  or  trading 
in  securities,  and  therefore  is  not  an 
investment  company  within  the 
meaning  of  the  Act. 

5.  In  determining  whether  a  company 
is  "primarily  engaged"  in  a  non 
investment  company  business  under 
section  3(b)(2),  the  SEC  considers  the 
following  factors:  (a)  the  company's 
historical  development;  (b)  its  public 
representations  of  policy;  (c)  the 
activities  of  its  officers  and  directors;  (d) 
the  nature  of  its  present  assets;  and  (e) 
the  sources  of  its  present  income.^ 

a  Historical  Development  Applicant 
contends  that  its  efforts  dunng  its  brief 
history  have  been  devoted  solely 
towards  the  development  of  its 
extended  stay  lodging  business.  As  of 
December  31,  1997,  applicant  had  185 
operating  facilities,  84  facilities  under 
construction,  and  146  sites  under 
option.  Applicant  states  that  it  has 
raised  a  significant  amount  of  money 
since  its  organization  in  1995  to  ensure 


'  Applicant  sutes  that  it  will  not  be  able  to  rely 
on  rule  3a-l  under  the  Act  in  the  future  without 
changing  signiricantly  the  way  it  does  businesa  and 
sharply  curtailing  iti  expansion  plana  so  that  it  can 
meet  the  aase<  and  income  tests  of  the  rule. 

'  See  Tonopah  Mining  Company  of  Nevada.  26 
S.E.C  426.427(1947. 
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that  it  is  able  to  meet  its  financial 
obligations  for  the  development  of  its 
extended  stay  facilities  and  to  facilitate 
its  planned  rapid  growth  Applicant 
states  that  pending  the  use  of  that 
money  to  finance  capital  expenditures 
and  current  operations,  the  money  has 
been  invested  in  high  quality  short-term 
investments. 

b.  Public  Representations  of  Policy. 
Applicant  asserts  that  it  has  not  made 
any  public  representations  that  would 
suggest  that  it  is  engaged  in  any 
business  other  than  its  extended  stay 
lodging  business.  Applicant  states  that 
its  prospectuses,  reports  to 
shareholders,  and  other  filings  with  the 
SEC  have  exclusively  focused  on  its 
lodging  business.  Applicant  also  states 
that  all  of  its  marketing  and  advertising 
has  focused  entirely  on  its  extended  stay 
Itxlging  business. 

c.  Activities  of  Officers  and  Directors. 
Applicant  represents  that  its  directors 
and  executive  officers  dedicate  virtually 
all  of  their  efforts  toward  furthering 
applicant's  efforts  in  developing, 
owning,  and  managing  extended  stay 
lodging  facilities  Applicant  has 
approximately  2.900  employees. 
Applicant  states  that  its  short-term 
investments  are  managed  by  an  assistant 
to  its  Chief  Financial  Officer  .Applicant 
represents  that  the  assistant  devotes  less 
than  25%  of  his  working  time  to  these 
activities,  and  the  Chief  Financial 
Officer  spends  less  than  2%  of  his  time 
supervising  that  activity.  Applicant 
states  that  no  other  employee  is 
involved  in  the  management  of  the 
short-term  investments. 

d.  Nature  of  Assets.  Applicant 
indicates  that  its  short-term 
investments,  which  are  limited  to  bank 
deposits,  U.S.  Government  securities. 
and  short-term,  high  quality  fixed 
income  coi^orate/Government 
obligations  maturing  in  less  than  90 
days  from  the  date  of  investment, 
constituted  approximately  0  1%  of 
applicant  s  total  as.sets  as  of  Decemt>er 
31,  1997  Applicant  also  represents  that 
if  the  proceeds  of  its  March  1998 
financings  had  been  included  in 
applicant's  assets  at  December  31.  1997 
applicant  would  have  had  short-term 

.investments  of  approximately  29%  of  its 
total  assets.  Furthermore,  applicant 
asserts  that,  depending  upon  market 
conditions,  it  may  raise  additional 
capital  and/or  conduct  additional 
financings  that  would  increase 
substantially  the  ratio  of  its  short-term 
investments  to  total  assets  Applicant 
states  that  its  short-term  investments 
and  total  assets  are  valued  at  fair  value 
in  accordance  with  the  requirements  of 
section  2{a)(4 1 )  of  the  Act. 


e.  Sources  of  Income.  Applicant 
indicates  that,  as  of  December  31,  1997, 
it  derived  approximately  0.8%  of  its 
total  revenues  from  investment  income. 
Applicant  states  that  it  may  significantly 
increase  its  short-term  investments,  as 
well  as  the  ratio  of  income  firom  these 
investments  to  total  revenues,  if  it 
conducts  additional  capital  raising 
transactions  or  financings. 

6.  Applicant  thus  believes  that  it 
meets  the  factors  that  the  SEC  considers 
in  determining  whether  an  issuer  is 
primarily  engaged  in  a  business  other 
than  that  of  investing,  reinvesting, 
owming.  holding,  or  trading  in 
securities. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority 
Jonathan  G.  Katz, 
Secretary. 
IFRDoc  98-12148  Filed  5-6-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-23166] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

April  30, 1998. 

The  following  is  a  notice  of  applicants 
for  deregistration  under  section  8(f)  of 
the  Investment  Company  Act  of  1940  for 
the  month  of  April,  1998.  A  copy  of 
each  application  may  be  obtained  for  a 
fee  at  the  SEC  s  Public  Reference 
Branch.  450  Fifth  St.,  N.W., 
Washington.  DC  20549  (tel.  202-942- 
8090)  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary'  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
May  26, 1998.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  m  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
uTiting  to  the  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 
For  Further  Information  Contact:  Diane 
L  Titus,  at  (202)  942-0564.  SEC, 
Division  of  Investment  Management. 
Office  of  Investment  Company 


Regulation.  Mail  Stop  5-6,  450  Fifth 
Street  K'  W    Washington,  DC  20549 

Infertapitdl  Managed  Municipal  Trust 
[File  No   811-7187),  TCW/DW  Term 

Trust  2001  [File  No   81 1-8222].  TCW/ 
D\N  h  merging  Markets  Government 
Income  1  ruvt  (File  No.  811-8310) 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  Each  applicant 
has  never  made  a  public  ofTering  of  its 
shares  and  does  not  propose  to  make  a 
public  offering  or  engage  in  business  of 
any  kind. 

Filing  Dates:  Each  application  was 
filed  on  March  24.  1998. 

Applicants'  Address:  Two  World 
Trade  Center,  New  York.  New  York 
10048. 

Putnam  Capital  Growth  and  Income 
I  und  [File  No.  811-7063) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  6, 
1995.  applicant  made  a  liquidating 
distribution  to  its  sole  shareholder  of 
record  at  net  asset  value.  All  other 
shareholders  redeemed  or  exchanged 
their  shares  of  applicant  at  net  asset 
value  prior  to  February  6.  1995. 
Applicant  did  not  incur  any  exfjenses  in 
connection  vn\h  the  liquidation,  and 
unamortized  organizational  expanses 
were  paid  by  applicant's  investment 
adviser. 

Filing  Dates:  The  application  was 
filed  on  October  3,  1995  and  amended 
on  April  2. 1996,  September  17, 1996 
and  March  17.  1998. 

Applicant's  Address:  One  Post  Office 
Square.  Boston,  MA  02109. 

Fortis  Benefits  Separate  ^rroun:  A 
[File  No.  811-2445] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Apphcant  is  a 
separate  account  organized  as  a  unit 
investment  trust.  No  assets  are  currently 
retained  in  Apphcant;  all  assets  were 
redeemed  at  net  asset  value.  No 
expenses  were  incurred  by  Applicant  in 
connection  with  the  redemption  of  its 
assets. 

Filing  Date:  The  application  was  filed 
on  March  23,  1998. 

Applicant's  Address:  500  Bielenberg 
Drive,  Woodbury.  MN  55125. 

Fortis  Benefits  Separaip  Account  B  [File 

No    811-2446) 

Summary  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be 
investment  company  Applicant  is  a 
separate  account  organized  as  a  unit 
investment  trust.  No  assets  are  ciurently 
retained  in  Applicant;  all  assets  were 


2'^?4R 


FpHprrtI  RptjiUnr/Vnl    63.  No    88 /Thursday.  May  7,  1998 /Notices 


redeemed  at  net  asset  value. No  expanses 
were  incurred  by  Applicant  in 
connection  with  the  redemption  of  its 
assets. 

Filing  Date:  The  application  was  filed 
on  March  23,  1998 

Applicant  s  Address:  500  Bielenberg 
Drive.  Woodbury.  MN  55125. 

Management  of  Managers  Municipal 
Bond  Fund  iFile  No.  811-37551 

Summary  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company. On  December  31. 
1987,  applicant  transferred  all  of  its 
assets  and  liabilities  to  the  Municipal 
Bond  Fund,  a  series  of  Management  of 
Managers  Group  of  Funds,  based  on  the 
relative  net  asset  values.  The  expenses 
of  the  reorganization  were  borne  by 
applicant. 

Filing  Dates:  The  application  was 
filed  on  November  12.  1997  and 
amended  on  April  22.  1998. 

Applicant's  Address:  25  Sylvan  Road, 
Wesfport.CT  06880 

Burridge  Funds  (File  No.  811-7801) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  30, 
1997,  applicant  made  a  liquidating 
distribution  to  its  shareholder  at  the  net 
asset  value  per  share.  Applicant's 
investment  adviser,  The  Burridge  Group 
LLC,  has  agreed  to  pay  all  expenses 
incurred  in  connection  with  the 
liquidation,  which  are  expected  to  be 
between  S20.000  and  $25,000. 

Filing  Dates:  The  application  was 
filed  on  February  13.  1998,  and 
amended  on  April  23,  1998. 

Applicant's  Address:  115  South 
LaSalle  Street.  Chicago.  Illinois  60603. 

The  Garzarelli  Funds  (File  No.  811- 
7877) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  December  10, 
1997.  applicant  distributed  its  assets  to 
its  securityholders  at  the  net  asset  value 
per  share.  Expenses  of  $127,194 
incurred  in  connection  with  the 
liquidation  will  be  borne  by  applicant's 
investment  adviser. 

Fi7/ng  Date:  The  application  was  filed 
on  December  30.  1997. 

Applicant's  Address:  100  South 
Wacker  Drive,  Suite  2100.  Chicago, 
Illinois  60606-^002. 

AAHSA  Trust  (81 1-8680] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  Applicant 
consists  of  two  separate  series,  the 
Money  Market  Fund  and  the  Short-Term 
Bond  Fund.  On  November  27,  1996  all 


shares  of  the  Money  Market  Fund  were 
redeemed  at  net  asset  value  and  seed 
money  was  returned  to  the  sponsor.  A 
public  offering  of  shares  of  the  Short- 
Term  Bond  fund  was  not  made  and 
applicant  does  not  propose  to  make  a 
public  offering  of  shares  of  this  Fund. 
No  expenses  were  incurred  in  the 
liquidation  of  applicant. 

Filing  Date  The  application  was  filed 
on  December  19,  1997  and  applicant  has 
agreed  to  file  an  amendment  during  the 
notice  period. 

Applicant's  Address:  901  E  Street, 
N  W  .  Washington.  DC.  20004. 

The  Pilot  Funds  (811-35171 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  16,  1997, 
pursuant  to  the  applicable  Reorganizing 
Agreements,  applicant's  eleven  series. 
Pilot  Equity  Income  Fund,  Pilot  Short- 
Term  U.S.  Treasury  Fund,  Pilot  Short- 
Term  Diversified  Assets  Fund.  Pilot 
Diversified  Bond  Income  Fund.  Pilot 
Growth  Fund,  Pilot  Growth  And  Income 
Fund.  Pilot  Intermediate  Municipal 
BoiKi  Fund.  Pilot  Intermediate  U.S. 
Government  Securities  Fund.  Pilot 
Missouri  Short-Term  Exempt  Fund, 
Pilot  Municipal  Bond  Fund,  and  Pilot 
Short-Term  Tax-Exempt  Diversified 
Fund,  transferred  their  assets  and  stated 
liabilities  into  corresponding  Acquiring 
Funds  of  Nations  Fund.  Inc.  and 
Nations  Fund  Trust  based  on  the  net 
asset  value  per  share.  On  May  23,  1997, 
pursuant  to  applicable  Reorganizing 
Agreements,  applicant's  three  series. 
Pilot  International  Equity  Fund,  Pilot 
Small  Capitalizing  Equity  Fund  and 
Pilot  U.S.  Government  Securities  Fund, 
transferred  all  of  their  assets  and  stated 
liabihties  to  corresponding  Acquiring 
Funds  of  Nations  Fund,  Inc.  and 
Nations  Fund  Trust  based  on  the  net 
asset  value  per  share.  Each  Reorganizing 
Fund  distributed  Acquiring  Fund  Share 
to  its  shareholders  in  liquidation  of  the 
Reorganizing  Fund.  NationsBanc 
Advisors,  Inc.  and  its  affiliates  bore 
approximately  $1,348,000,  and  the 
remaining  Acquiring  Funds  bore 
$141,000,  in  expenses  in  connection 
with  the  transaction. 

Filing  Date:  The  application  was  filed 
on  April  2.  1998  and  applicant  has 
agreed  to  file  an  amendment  during  the 
notice  period. 

Applicant's  Address:  3435  Stelzer 
Road,  Columbus.  Ohio  43210 

Allied  Financial  CoqiMi  .iiiDii  II    F  lic 
No.  811-€345|.  Allied  Investment 
Corporation  II  (File  No.  811-6354) 

Summary:  Each  applicant  requests  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  December 


31.  1997,  Allied  Financial  Corporation  II 
merged  into  Allied  Capital  Financial 
Corporation  ("Financial  I"),  and  Allied 
Investment  Corporation  II  merged  into 
Allied  Investment  Corporation 
("Investment  1")  )  collectively,  the 
"Mergers").  The  shares  of  common 
stock  of  each  applicant  issued  and 
outstanding  were  converted  into  the 
right  to  receive  cash,  in  the  aggregate,  in 
the  amount  of  $0.05.  At  the  time  of  the 
Mergers.  Financial  1  and  Investment  I 
were  each  registered  under  the  Act  as  a 
closed-end  management  investment 
company.  Subsequently,  on  January  5, 
1998.  Financial  1  and  Investment  I  each 
elected  to  be  regulated  as  a  business 
development  company  under  the  Act. 
At  the  time  of  the  Mergers,  applicants. 
Financial  I.  and  Investment  I  were 
wholly-owned  subsidiaries  of  Applied 
Capital  Corporation  ("ACC").  a  business 
development  company.  Expenses 
incurred  in  connection  with  the  Mergers 
totaled  approximately  $700  for  each 
applicant  and  were  borne  by  ACC. 

Filing  Dates:  Each  application  was 
filed  on  January  14.  1998.  Each 
applicant  has  agreed  to  file  an 
amendment,  the  substance  of  which  is 
incorporated  in  this  notice,  during  the 
notice  period. 

Applicants'  Address:  1666  K  Street, 
N.W..  9th  Floor.  Washington,  D.C. 
20006-2803. 

Allied  Development  Corporation  (File 
No.  HI  l-355.Ji 

Summary:  Applicant  requests  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  December 
18,  1997.  applicant  merged  into  its  sole 
shareholder,  Allied  Capital  Corporation 
("ACC"),  a  business  development 
company  (the  "Merger").  On  that  date, 
each  share  of  applicant's  outstanding 
common  stock  was  canceled.  Expenses 
incurred  in  connection  with  the  Merger 
totaled  approximately  $700  and  were 
borne  by  ACC. 

Filing  Dates:  The  application  was 
filed  on  January  14,  1998.  Applicant  has 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 

Applicant's  Address:  1666  K  Street, 
N.W.,  9th  Floor,  Washington,  D.C. 
20006-2803. 

Colonial  Value  Investing  Portfolios — 
Equit)  Portfolio  (File  .So   811-5461) 

Summary:  Applicant  requests  an 
order  declaring  that  it  has  ceased  to  be 
tm  investment  company  On  June  5, 
1992.  applicant's  three  series. 
Diversified  Return  Fund.  Inflation 
Hedge  Fund,  and  Growth  Fund, 
transferred  their  assets  and  liabilities  to 
corresponding  series  of  Colonial  Trust 
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III  based  on  the  relative  net  asset  value 
per  share.  Applicant  paid  approximately 
$60,878  in  expenses  related  to  the 
reorganization. 

Filing  Dates:  The  application  was 
filed  on  April  23.  1997  and  amended  on 
April  16.  1898. 

Applicant's  Address:  One  Financial 
Center.  Boston.  Massachusetts  02111. 

The  Brazilian  Investment  Fund,  Inc. 
[File  No.  811-6248] 

Summary  .Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  By  December  31, 
1997.  applicant  completed  a  liquidatine 
distribution  to  its  stoci<.holders  as  net 
asset  value.  Expenses  incurred  in 
connection  with  the  liquidation  totaled 
$281,530  and  were  borne  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  January  7.  1998  Applicant  has 
agreed  to  file  an  amendment  dunng  the 
notice  period,  the  substance  of  which  is 
incorporated  in  this  notice. 

Applicant's  Address:  c/o  Morgan 
Stanley  .Asset  Management  Inc  .  1221 
Avenue  of  the  .Americas,  New  York 
New  York  10020. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secrft.m 

[FR  DfK    98-12147  Filed  S-^98;8;45  am) 
BiLUNG  cooe  aoio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteasa  No.  34-39933;  FIto  No.  SR-AMEX- 

98-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.,  an'J  Amendment  No.  1 
Thereto  Relating  to  a  Reduction  in  the 
Value  of,  and  lr>crease  in  Position  and 
Exercise  Limits  for,  the  Institutional 
Index 

April  30.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  .Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on  .Apnl  7. 
1998.  the  American  Stoc;k  Exchange, 
Inc  (the  ".\mex"  or  the  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
items  1  and  II  below,  which  Items  have 
been  prepared  bv  the  Exchange.  On 
.-\p.-!l  20.  1998,  the  Amex  filed  an 


amendment  to  the  proposal.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  for  the 
proposed  rule 

I.  Self  Regulator^'  Organization's 
Statement  of  the  Terms  of  Substance  ut 
the  Proposed  Rule  Change 

The  Amex  proposes  to  split  the 
In.stitutionai  index  (the  "Index"  or 
"XII")  to  one-half  its  current  value  and 
correspondingly  amend  Exchange  Rule 
904C  to  double  the  position  and 
exercise  limits  for  XII  options. 

II  Self-Regulatorv  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  ODrnmission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  No  written 
comments  were  solicited  or  received 
with  respect  to  the  proposed  rule 
change.  The  text  ofthe.se  statements 
may  be  examined  at  the  places  specified 
in  Item  I\'  below   The  .Amex  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

On  August  28.  1986.  the  Commission 

granted  the  Exchange  approval  to  permit 

the  trading  of  options  on  the 
Institutional  Index,  a  broad  market 
index  based  on  the  75  maior  stocks 
currently  held  in  the  highest  dollar 
amounts  in  institutional  ponfohos  that 
have  a  market  value  of  more  than  SlOO 
million  in  investment  funds.*  Initially, 
the  aggregate  value  of  the  stocks 
contained  in  the  Institutional  Index  was 
reduced  bv  a  divisor  to  establish  an 
index  benchmark  value  of  250  Since  its 
creation,  and  as  of  the  date  of  this  filing, 
the  level  of  the  Institutional  Index  has 
increased  nearly  fivefold  from  250  to 
1218. 

As  a  consequence  of  the  Index's  rising 
value,  premium  levels  for  the 
Institutional  Index  options  have  also 


risen.  These  higher  premium  levels  have 
been  cited  as  a  principal  factor  that  has 
discouraged  retail  investors  and  some 
small  market  professionals  firom  trading 
these  Index  options.  As  a  result  of  the 
foregoing,  the  Exchange  is  proposing  to 
decrease  the  Institutional  Index  to  one- 
half  of  its  present  value.  The  Exchange 
believes  that  decreasing  the  Index  value 
may  make  the  Index  options  more 
attractive  to  retail  investors  and  other 
market  professionals  and  therefore  more 
competitive  with  other  products  in  the 
marketplace. 

To  decrease  the  Index's  value,  the 
Exchange  will  double  the  divisor  used 
in  calculating  the  Index.  The  Exchange 
suggests  that  the  lower  valued  Index 
will  result  in  a  substantial  lowering  of 
the  dollar  values  of  options  premiums 
for  the  Institutional  Index  contracts.  The 
Exchange  plans  to  adjust  outstanding 
series  similar  to  the  manner  in  which 
equity  options  are  adjusted  for  a  2-for- 
1  stock  split.'  On  th^ effective  date  of 
the  spht  "ex-date,"  the  number  of 
outstanding  Institutional  In^ex  option 
contracts  will  be  doubled  and  strike 
prices  halved.  No  other  changes  are 
proposed  as  to  the  components  of  the 
Index,  its  method  of  calculation  (other 
than  the  change  in  the  divisor), 
expiration  style  of  the  options  or  any 
other  Index  specification. 

a.  Position  and  Exercise  Limits. 

Currently,  position  and  exercise  limits 
for  the  Institutional  Index  equal  100,000 
contracts  on  the  same  side  of  the  market 
of  which  no  more  than  25,000  contracts 
may  be  used  to  realize  any  differential 
in  price  between  the  Institutional  Index 
and  the  securities  underlying  the  Index. 
Although  the  limitation  of  up  to  25.000 
contracts  for  purposes  of  realizing  any 
diiTerential  in  price  between  the 
Institutional  Index  and  the  securities 
underlying  the  Index  will  remain 
unchanged,  the  Exchange  proposes  to 
double  the  Index's  position  and  exercise 
limits  to  200.000  contracts  on  the  same 
side  of  the  market.  The  change  in 
position  and  exercise  limits  will  be 
made  in  conjunction  with  the 
simultaneous  reduction  of  the  Index's 
value  and  the  doubling  of  the  number  of 
contracts.  Accordingly,  an  investor  who 
is  currently  at  the  100,000  contract  hmit 
will,  as  a  result  of  doubling  the  number 
of  contracts,  automatically  hold  200,000 


'  15  U.S.C.  7as(b)(l). 
»17CFJl240.19b-4. 


'  See  letter  from  Scott  Van  Hatten,  Legal  G}unsel. 
Derivative  Securities.  Amex,  to  Michael  Walinskas. 
Senior  Special  Counsel.  Division  of  Market 
Regulation,  Conunission  (April  20.  1998) 
("Amendment  No.  1").  Amendment  No.  1  specifies 
that  on  April  16.  1998.  the  Exchange's  Board  of 
Govenwrs  approved  the  submission  of  the  instant 
propoMd  rule  change  to  the  Commission. 

*  Exchange  Act  Release  No.  23573  (August  28. 
1986),  51  FR  31859  (September  5,  1986). 


'  Consistent  with  customary  Exchange  practice,  at 
least  two  weeks  prior  to  the  implementation  of  the 
proposed  change  to  the  Institutional  Index  value 
and  the  resulting  adjustments  to  the  outstanding 
Institutional  Index  options  contracts,  the  Exchange 
will  issue  an  information  circular  to  its  titembers 
setting  forth  the  Index's  current  and  new  divisors, 
the  ifianner  in  which  tbe  Index  will  be  ad)u*ted.  the 
adjusted  contract  symbols,  amounts  and  strike 
prices  for  outstanding  XII  series  and  the  effective 
date  of  the  adjustments. 
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value  Similar  to  the  treatment  approved 
concerning  the  recent  split  of  the 
Standard  &  Poor's  100  Slock  Index." 
thus,  market  participants  will  be  able  to 
maintain  their  current  level  of 
investment  in  XII  options  following  the 
split  of  the  Index. 

The  new  limits  will  be  economically 
equivalent  to  the  Index's  present  limits 
in  that  the  (Jollar  value  represented  by 
the  contracts  at  the  new  position  limit 
will  remain  the  same  as  before  the  split. 
In  addition,  the  existing  Index 
components  will  remain  the  same  and 
maintain  their  existing  respective 
weights  in  the  Index.  Further,  existing 
surveillance  procedures  will  continue  to 
apply  to  the  Index.  Therefore,  the 
Exchange  believes  that  there  will  be  no 
additional  potential  for  manipulation  of 
the  Index  or  the  underlying  securities 
resulting  from  the  doubling  of  position 
limits  in  conjunction  with  the  halving  of 
the  Index  level.       • 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act.' 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5), ■  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mecJianism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Commission's  Findings  and  Order 
Granting  .\ccelerated  Approval  of  the 
Proposed  Rule  Change 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.» 


•  Exchange  Act  Relaase  No.  39338  (NovemtMr  19, 
1997).  62  FR  63209  (Novsmber  26.  1997) 
'US.C78f(b). 
•U.S.C  78f[b)(5). 
•U.S.C.  78»(b)(2). 


After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  that  reducing  the 
value  of  the  Index  will  serve  to  promote 
the  public  interest  and  help  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  a  broader 
range  of  investors  with  a  means  of 
hedging  exposure  to  market  risk 
associated  with  securities  representing 
highly  capitalized  comjjanies.  Doubling 
the  Index  divisor  should  result  in  the 
Ihdex  options  premiums  being  more 
affordable,  enabling  more  retail 
investors  and  other  market  professionals 
to  utilize  this  trading  vehicle,  resulting 
in  a  more  active  and  liquid  trading 
environment. 

The  Commission  also  believes  that 
Amex's  adjustments  to  its  position  and 
exercise  limits  are  appropriate  and 
consistent  with  the  Act.  In  particular  the 
Commission  believes  that  the  position 
and  exercise  limits  are  reasonable  in 
light  of  the  fact  that  the  size  of  the 
contract  on  the  Index  will  be  halved. 
Doubling  the  position  and  exercise 
limits,  therefore  will  f)ermit  market 
participants  to  maintain,  after  the  split 
of  the  Index,  their  current  level  of 
investment  in  XII  options. 

Furthermore,  the  Commission 
believes  that  doubling  the  Index's 
divisor  will  not  have  an  adverse  market 
impact  or  make  trading  in  Index  options 
susceptible  to  manipulation.  After  the 
split,  the  Index  will  continue  to  be 
comprised  of  the  same  stocks  with  the 
Same  weightings  and  will  be  calculated 
in  the  same  manner,  except  for  the 
proposed  change  in  the  divisor.  The 
commission  notes  that  the  Amex's 
surveillance  procedures  will  also 
remain  the  same. 

The  Commission  also  notes  that  the 
Exchange  will  provide  notice  of  the 
proposed  changes  to  the  Index  and  the 
XII  contracts  to  its  membership  through 
an  information  circular. 'o 

The  Commission  believes  that  the 
Amex  information  circular  will  provide 
adequate  notice  to  market  participants 
regarding  this  change  to  Index  value  and 
the  XII  contract  prior  to  its 
implementation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Accelerating 
approval  of  this  proposal  will  extend 
the  noted  benefits  of  the  proposal  as 
quickly  as  possible  to  market 


participants.  The  Commission  further 
believes  that  the  proposed  change  of  the 
Index's  divisor  does  not  substantially  . 
change  the  character  of  the  Index 
options  as  approved  by  the  Commission 
on  August  28.  1986."  and  otherwise 
does  not  raise  any  new  or  unique 
regulatory  issues.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)'2  and  6(b)(5)>3  of 
the  Act  to  approve  the  proposed  rule 
change  on  an  accelerated  basis 

IV.  Soliritatinn  of  Comments 

Interesiea  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  conaistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fhjra  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  May  28.  1998. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'*  that  the 
proposed  rule  change  (SR-Amex-98-15) 
is  hereby  approved  on  an  accelerated 
basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  98-12144  Filed  5-6-98;  8:45) 
BtLUNQ  CODE  SOIO-OI-M 


'" See  tupro  note  S. 


^^  See  supra  note  4. 
"15  U.S.C.  785(b)(2). 
"15U.S.C78fl:b)(5). 

»«15  U.S.C.  78$(b)(2). 
"17  CFR  200.30- 3(»K12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39941:  File  No.  SR-Arr>ex- 

98-11] 

Self- Regulatory  Organizations; 
American  StocK  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  2  to  Proposed  Rule 
Change  Relating  to  a  Reduction  in  the 
Value  of  the  de  Jager  Year  2000  and 
Amex  Airline  Indices 

May  1.1998. 
I.  Introduction 

On  Februarv'  23,  1997,  the  American 
Stock  Exchange.  Int;  (".•\mex"  or 
"Exchange")  subnutted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  .^ct 
of  1934  ("Act"),'  and  Rule  lctb-4 
thereunder,^  a  proposed  Rile  change  lo 
split  the  de  jager  Year  2000  ("de  lager 
Index"),  .A.mex  Securities  Broker/Ctealer 
Index  ("Broker/Dealer  Index")  and 
Amex  Airline  ("Airline  Index")  Indices 
to  one-half  of  their  current  values.  On 
March  U    1998,  the  Amex  filed 
Amendment  No.  I  to  the  proposed  rule 
change,^  On  March  20,  1998.  the  Amex 
filed  Amendment  .No.  2  to  the  proposed 
rule  change/* 

On  March  26.  1998.  the  proposed  rule 
change  and  Amendment  No.  1  were 


'  15  U.S.C.  78s(b)(l). 

M7CFR240  19b-4. 

'  See  Letter  from  Scott  G.  Van  Hatten,  Legal 
Counsel,  Derivative  Securities.  Amex,  to  Sharon 
Lawson,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Conunission.  dated  March 
10.  1998  ( 'Amendment  No.  1").  In  Amendment  No. 
1.  the  Amex  requests  expedited  review  and 
accelerated  effectiveness  of  the  proposed  rule 
change  with  respect  to  the  provisions  concerning 
the  Broker/Dealer  Index.  In  addition  to  correcting 
a  clerical  error.  Amendment  No.  1  also  makes  clear 
that  the  position  and  exercise  limits,  which  are 
proposed  to  be  initially  doubled,  will  revert  to  their 
original  limits  at  the  expiration  of  the  furthest 
expiration  month  for  non-long  term  options  series 
("L£APs")  as  established  on  the  date  of  the  split. 

*  Seie  Letter  from  Scott  G.  Van  Hatten.  Legal 
Counsel.  Derivative  Securities.  Amex.  to  Sharon 
Lawson,  Assistant  Director.  Division.  Commission, 
dated  March  19,  1998  ("Amendment  No  2").  In 
Amendment  No.  2,  the  Amex  represents  thai,  in 
connection  with  the  splitting  of  the  -^lrUne.  Broker/ 
Dealer  and  de  Jager  Indices,  it  will  issue  (l)  a 
circular  to  its  members  at  least  two  weeks  prior  to 
the  split,  disclosing  the  pre-  and  post  reduction 
values,  the  doubling  of  the  number  of  contracts,  and 
the  temporary  doubling  of  the  position  limits  for  the 
options  overlying  such  Indices:  (2)  a  second  notice 
to  its  members  just  prior  to  implementing  the  index 
reductions  setting  forth  the  new  divisor  and  other 
relevant  information:  and  (3)  a  circular  at  least  one 
month  prior  to  the  expiration  of  the  furthest  non- 
L£AP  options  reminding  members  that  the  position 
limits  are  scheduled  to  revert  to  the  original  levels. 


published  for  comment  in  the  Federal 
Register  =>  and  the  Commission  granted 

accelerated  appro\'al  to  the  portion  of 
the  proposal  relating  to  the  Broker/ 
Dealer  Index  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  portions  of  the  proposed 
rule  change  relating  to  the  de  Jager 
Index  and  .-Mrline  Index  (collectively. 
"de  lager  and  Airline  Indices")  and 
approves  .Amendment  No.  2  on  an 
accelerated  basis. 

II.  Description  of  the  Proposal 

The  Commission  granted  the 
Exchange  approval  to  list  and  trade 
options  on  the  de  Jager*  and  the 
Airline"  Indices  on  February  19,  1997 
and  December  12,  1994,  respectively. 
Initially,  the  aggregate  value  of  the 
stocks  contained  in  the  de  Jager  and 
Airline  Indices  was  reduced  by  divisors 
to  establish  index  benchmark  values  of 
250  and  200,  respectively.  Over  the  past 
two  years,  the  index  value  of  the  Airline 
Index  has  more  than  tripled  in  value 
from  200  to  728  Moreover,  since  its 
creation,  the  index  value  of  the  de  Jager 
Index  has  nearlv  doubled  in  value  from 
250  8  to  413. 

As  a  consequence  of  the  rising  values 
of  the  Indices,  premium  levels  for 
options  on  the  de  Jager  and  Airline 
Indices  have  also  risen.  According  to  the 
Exchange,  these  higher  premium  levels 
have  been  cited  as  the  principal  factor 
that  has  discourage  retail  investors  and 
some  small  market  professionals  from 
trading  these  index  options.  As  a  result, 
the  Exchange  is  proposing  to  decrease 
the  de  Jager  and  Airline  Indices  to  one- 
half  of  their  respective  present  values. 

To  decrease  the  values  of  the  Indices, 
the  Exchange  will  double  the  divisor 
used  in  calculating  the  de  Jager  and 
Airline  Indices.  The  Amex  proposes  no 
other  changes  to  the  components  of  the 
Indices,  their  methods  of  calculation 
(other  than  the  change  in  the  divisor), 
expiration  style  of  the  options  or  any 
other  Index  specification. 

The  Amex  oelieves  that  lower  values 
Indices  will  result  in  substantial 
lowering  of  the  dollar  values  of  options 
premiums  for  options  contracts  on  the 
de  Jager  and  Airline  Indices.  The 
Exchange  plans  to  adjust  outstanding 


'  See  Secu.nties  Exchange  Act  Release  No.  39775 
CMarch  20.  1998)  63  FR  14741. 

•  See  Securities  Exchange  .\ci  Release  No.  38307 
62  FR  8469  (Februarv  25.  1997)  (order  approving 
File  No.  SR-Amex-9'7-04). 

'  See  Securities  Exchange  Act  Relase  No.  35084 
59  FR  65419  (December  19.  19941  (order  approving 
File  No.  SR-Amex -94-54). 

'  As  originally  filed,  the  proposal  incorrectly 
listed  the  de  lager's  benchmark  Index  value  as  200. 
This  clerical  error  was  corrected  by  the  Exchange 
in  Amendment  No.  1.  See  Amendment  No.  1.  supra 
note  3, 


series  similar  to  the  manner  in  which 
equity  options  are  adjusted  for  a  2-for- 
1  stock  split.  On  the  effective  date  of  the 
split  "ex-date,"  the  number  of 
outstanding  options  contracts  on  the  de 
Jager  and  Airline  Indices  will  be 
doubled  and  the  associated  strike  prices 
halved. 

Position  and  Exercise  Limits 

Currently,  position  and  exercise  limits 
for  the  de  Jager  Index  equal  12.000 
contracts,  while  position  and  exercise 
limits  for  the  Airhne  Index  equal  15,000 
contracts,  on  the  same  side  of  the 
market.  The  Exchange  proposes  to 
double  the  position  and  exercise  limits 
to  24,000  contracts  for  the  de  Jager 
Index  and  to  30,000  contracts  for  the 
Airline  Index  on  the  same  side  of  the 
market.  This  change  will  be  made 
simultaneously  with  the  proposed 
reduction  of  the  Indices'  values  and  the 
doubling  of  the  number  of  contracts. 

Since  the  new  position  and  exercise 
limits  will  be  equivalent  to  the  Indices' 
present  limits,  the  Exchange  believes 
there  is  no  additional  potential  for 
manipulation  of  the  Indices  or  the 
underlying  securities.  Further,  an 
investor  who  is  currently  at  the  de  Jager 
(12,000)  or  Airline  (15,000)  Indices' 
contract  limit  will,  as  a  result  of  the 
Index  value  reductions,  automatically 
hold  24,000  or  30.000  contracts, 
resjjectively,  to  correspond  with  the 
lowered  Index  values.  These  increased 
position  and  exercise  limits  will  revert 
to  their  original  limits  at  the  expiration 
of  the  furthest  expiration  month  for  non- 
LEAPs  as  established  on  the  date  of  the 
split. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  chainge,  as  amended, 
relating  to  the  de  Jager  and  Airline 
Indices  is  consistent  with  the 
requirements  of  Section  6  of  the  Act  * 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'"  Specifically,  the 
Commission  believes  that  the  provisions 
of  the  proposed  rule  change  pertaining 
to  the  de  Jager  and  Airline  Indices  are 
consistent  with  and  further  the 
objectives  of  Section  6(b)(5)  of  the  Act  '* 
in  that  the  proposed  reduction  in  value 
of  the  de  Jager  and  Airline  Indices  and 
the  associated  temporary  increases  in 
the  position  and  exercise  limits  should 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 


•15  U.S.C.  78f. 

'"In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efTiciencv,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

"15U.S.C  78f(bK5). 
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a  manner  consistent  with  the  protection 
of  investors  and  the  publ^ic  interest. 

By  reducing  the  value  of  the  de  Jager 
and  Airline  Indices,  the  Commission 
believes  that  a  broader  range  of 
investors  will  be  provided  with  a  means 
to  hedge  their  exposure  to  the  market 
risk  associated  with  the  stocks 
underlying  the  Indices.  Similarly,  the 
Commission  believes  that  reducing  the 
value  of  the  de  lager  and  Airline  Indices 
may  attract  additional  investors,  thus 
creating  a  more  active  and  liquid  trading 
market. 

The  Commission  also  believes  that 
Amex's  proposed  adjustments  to  its 
position  and  exercise  limits  applicable 
to  the  de  lager  and  Airline  Indices  are 
appropriate  and  consistent  with  the  Act. 
In  particular,  the  Commission  believes 
that  the  temporary  doubling  of  the 
position  and  exercise  limits  are 
reasonable  in  light  of  the  fact  that  the 
size  of  the  options  contracts  on  the  de 
Jager  and  Airline  Indices  will  be  halved 
and  that,  as  a  result,  the  number  of 
outstanding  options  contracts  an 
investor  holds  will  be  doubled.  The 
temporary  doubling  of  the  position  and 
exercise  limits,  therefore,  will  ensure 
that  investors  will  not  potentially  be  in 
violation  of  the  lower  existing  position 
and  exercise  limits  while  permitting 
market  participants  to  maintain,  after 
the  split  of  the  de  lager  and  Airline 
Indices,  their  current  level  of 
investment  in  the  de  Jager  and  Airline 
Index  options  contracts.  As  noted  above, 
the  increased  position  and  exercise 
limits  of  24.000  and  30.000  contracts 
will  revert  to  their  original  limits  of 
12.000  and  15.000  contracts, 
respectively,  at  the  expiration  of  the 
furthest  expiration  month  for  non- 
LEAPs  as  established  on  the  date  of  the 
split.'' 

The  Commission  further  believes  that 
doubling  the  de  Jager  and  Airline 
Indices'  divisors  will  not  have  an 
adverse  market  impact  on  the  trading  in 
these  options.  After  the  split,  the  de 
Jager  and  Airline  Indices  will  continue 
to  be  composed  of  the  same  stocks  with 
the  same  weightings  and  will  be 
calculated  in  the  same  manner,  except 
for  the  proposed  change  in  the  divisors. 
The  Commission  notes  that  the  Amex's 
surveillance  procedures  al  o  will 
remain  the  same. 


"According  to  lh«  Am«x.  |anu«ry  1989  and 
February  1999  wtll  tw  thit  furthait  nxpinilion 
months  for  non  LEAP*  on  lh«  Airlln*  and  da  lagar 
Indica*.  r«*p«c<iv«ly.  lor  purpoaa*  o(  iha  ntvanlon 
of  poaitlnn  and  axarciaa  limili  to  Ihair  original 
lavel*  Par  talaphnna  cnnvarMtlon  hatwaan  Scott 
tlattan.  Lagal  Cuunial.  Uarivaliva  Sacurilia*.  Am«x. 
uid  Dtbonb  Plynn.  Dlvlaton.  ComnUuion.  on  April 
».  IfM. 


Finally,  the  Commission  notes  that, 
prior  to  implementing  the  proposed 
changes,  the  Exchange  will  provide 
advance  notice  of  the  proposed  changes 
to  the  de  Jager  and  Airline  Indices  to  its 
membership.'^  The  de  Jager  and  Airline 
Indices  are  expected  to  be  reduced  by 
one-half  immediately  following  the  May 
15.  1998  expiration.'*  The  Amex  has 
committed  to  provide  notice  to  its 
membership  at  least  two  weeks  prior  to 
the  implementation  of  the  proposed 
changes  to  the  values  of  the  de  Jager  and 
Airline  Indices  and  the  resulting 
adjustments  to  the  outstanding  options 
contracts  on  the  de  Jager  and  Airline 
Indices.''  In  addition,  the  Commission 
notes  that  the  Exchange  has  agreed  to 
issue  a  second  notice  to  its  members  just 
prior  to  implementing  the  Index 
reductions  setting  forth  the  new  divisor 
and  other  relevant  information.'" 
Finally,  the  Exchange  has  agreed  to 
issue  a  circular  to  its  members  at  least 
one  month  prior  to  the  expiration  of  the 
furthest  non-LEAP  options  on  the  de 
Jager  and  Airline  Indices  reminding  its 
member  firms  that  the  respective 
position  and  exercise  limits  will  revert 
to  their  original  levels.'^  The 
Commission  believes  that  the  proposed 
time  frames  should  allow  for  adequate 
notice  to  be  provided  to  the  holders  of 
all  open  positions  in  options  on  the  de 
Jager  and  Airline  Indices  and  other 
market  participants. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register.  The  Commission  notes 
that  Amendment  No.  2  merely  codifies 
the  notification  procedures  that  the 
Amex  had  agreed  to  verbally  prior  to  the 
Commission's  grant  of  partial 
accelerated  approval  to  the  reduction  in 
value  of  the  Broker/Dealer  Index.  The 
Commission  believes  that  Amendment 
No.  2  should  ensure  that  market 
participants  will  receive  adequate  notice 
prior  to  the  implementation  of  the 
adjustments  to  the  values  of  the  de  Jager 
and  Airline  Indices  and  the  eventual 
reversion  to  the  original  position  and 
exercise  limits,  Accordingly,  the 
Commission  finds  that  good  cause 
exists,  consistent  with  Section  6(b)(5)  of 
the  Act,'"  to  accelerate  approval  of 


"  S««  Amandment  No.  2.  tupro  note  5. 

"Par  islaphone  convarsation  batween  Scott  Van 
Hattan.  Lagal  Counsal.  Derivative  Sacurities.  Amax, 
and  Deborah  Flynn.  Divii ion,  Commiaaion,  on  May 
1.  199« 

■*  500  Amendment  Uo.  2,  tupra  note  S. 

'•W 

"W 

'•15U.SC.  78RbK5). 


Amendment  No,  2  to  the  proposed  rule 
change 

rV.  Solicitation  of  Commrnts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No, 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  Number  SR-Amex- 
98-11  and  should  be  submitted  by  May 
28.  1998. 

\    Tonf  fusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Amex's 
proposal,  as  amended,  to  reduce  the 
value  of  the  de  Jager  and  Airline  Indices 
by  one-half  and  to  temporarily  double 
the  corresponding  position  and  exercise 
limits,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'«  that  the 
portions  of  the  amended  proposed  rule 
change  (SR-Amex-98-11)  relating  to 
the  de  Jager  and  Airline  Indices  are 
approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
lonatlxan  G  Katz. 
Secretary 
IFR  Doc.  9ft-12145  Filed  5-&-98;  8:45  ami 
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'•15  U.S.C  78»(b)(2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39936;  File  No.  SR-NASD- 
9&-26] 

Self- Regulatory  Organization;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Partial  Approval  to  Amendment  No.  3 
to  Proposed  Rule  Changes  by  the 
National  Association  of  Securities 
Dealers,  Inc.  to  Institute,  on  a  Pilot 
Basis,  New  Primary  Nasdaq  Market 
Maker  Standards  for  Nasdaq  National 
Market  Securities 

April  30.  1998 
I.  Introduction 

On  March  19.  1998.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiar\'  The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC  "  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act") '  and  Rule 
196-4  thereunder,^  proposed  rule 
changes  to:  (a)  Implement,  on  a  pilot 
basis,  new  Pnmarv  Nasdaq  Market 
Maker  ("PMM")  standards  for  all 
Nasdaq  National  Market  ("NNM") 
securities;  (bl  extend  the  NASD's  Short 
Sale  Rule  pilot  until  November  1,  1998; 
and  (c)  extend  the  suspension  of 
existing  PMM  standards  until  May  1, 
1998  On  March  30.  1998,  the 
Commission  issued  notice  of  the  filing 
and  approved,  on  an  accelerated  basis, 
the  portions  of  the  filing  extending  the 
NASD's  Short  Sale  Rule  pilot  and  the 
suspension  of  existing  PMM  standards.-' 

On  April  29.  1998,  Nasdaq  filed 
Amendment  No.  3  to  the  proposal.* 
proposing  to:  (a)  Extend  the  comment 
period  by  30  davs  to  May  27,  1998;  (b) 
continue  to  suspend  the  current  PMM 
standards  until  luly  1.  1998;  (c)  extend 
the  NASDs  Short  Sale  Rule  pilot  until 
lanuary  4,  1999;  (dl  change  the  dates 
during  which  the  PMM  pilot  will  run  to 
July  1,  1998,  through  January  4,  1999. 
Nasdaq  also  is  proposing  to  amend 
subparagraph  Ig)  of  NWSD  Rule  4612  to 
change  the  method  for  determining  how 
market  makers  that  are  not  managers  or 
co-managers  in  an  undervsTiting 


syndicate  of  a  secondary  offering  may 
qualify  as  PMMs.  Nasdaq  has  requested 
accelerated  approval  of  the  suspension 
of  the  current  PMM  standards. 

Background 

Present,  NASD  Rule  4612  provides 
that  a  member  registered  as  a  Nasdaq 
market  maker  pursuant  to  NASD  Rule 
4611  may  be  deemed  a  PMM  if  that 
member  meets  certain  threshold 
standards.  The  implementation  of  new 
Order  Execution  Rules  '  and  the 
concurrent  move  towards  a  more  order- 
driven,  rather  than  a  quote-driven, 
market  raised  questions  about  the 
continued  relevance  of  those  PMM 
standards.  As  a  result,  such  standards 
were  suspended  beginning  in  early 
1997.6  Currently,  all  market  makers  are 
designated  as  PMMS. 

Since  February  1997,  Nasdaq  has 
worked  to  develop  PMM  standards  that 
are  more  meaningful  in  an  increasingly 
order-driven  environment  and  that 
better  identify  firms  engaged  in 
responsible  market  making  activities 
deserving  of  the  benefits  associated  with 
begin  a  PMM,  such  as  being  exempt 
ft-om  NASD  Rule  3350,  the  NASD's 
short  sale  rule  The  NASD  now  proposes 
to  suspend  the  existing  PMM  standards 
and  to  implement  new  standards  on  a 
pilot  basis  from  July  1.  1998,  until 
January  4,  1999.  The  NASD  intends  the 
new  standards  to  belter  evaluate 
whether  a  market  maker  providers 
meaningful  liquidity  to  the  market.  To 
determine  whether  a  particular  market 
maker  is  such  a  provider  liquidity, 
Nasdaq  will  analyze  that  market  maker's 
trading  activity  using  a  new  test. 

For  the  reasons  discussed  below,  the 
Commission  has  determined  to  grant 
accelerated  approval  of  Nasdaq's  request 
to  continue  to  suspend  the  current  PMM 
standards  until  July  1,  1998,  as 
requested  in  Amendment  No.  3.  Further, 
given  the  proposal  s  complexity  and  the 
Commission's  desire  to  give  the  public 
sufficient  time  to  consider  the  proposal. 


'15  U.S.C.  78srb)(l). 

»17CFR  240  19b-4. 

'Exchange  Act  Release  No  39819  (March  30, 
1998)  63  FR  16841  (April  6.  1998). 

*  See  letter  from  Robert  E.  Aber.  Senior  Vice 
President  and  General  Counsel,  Nasdaq,  to  Richard 
Strasaer.  Assistant  Director,  Division  of  Market 
Regulation.  SEC,  dated  April  29,  1998.  Exchange 
Ad  Release  No.  39819  discussed  Amendment  No. 
1  and  Amendment  No.  2  to  the  filing,  which  were 
filed  with  the  Commission  on  March  25  and  26, 
1998,  respectively 


'Or    ^jgus!  29,  1996,  the  Commission 
proiT;^igated  a  new  rule,  the  Limit  Order  Display 
R  jle  (Exchange  Act  Rule  llAcl-4)  and  adopted 
amendments  to  the  CJuote  Rule  (Exchange  Act  Rule 
n.'icl-l),  which  together  are  designated  to  enhance 
the  quality  of  published  quotations  for  securities 
and  promote  competition  and  pricing  efficiency  in 
U.S.  securities  markets  (collectively,  the  "Order 
ExacutiOD  Rules").  See  Securities  Exchange  Act 
Release  No.  37619A  (September  6.  1996)  61  FR 
48290  (September  12.  1996)  ("Order  Execution 
Rules  Adopting  Release"). 

"  See  Exchange  Act  Release  No.  38294  (February 
14.  1997)  62  FR  8289  (February  24,  1997) 
(approving  temporary  suspension  of  PMM 
standards):  Exchange  .^c•,  Release  No.  39198 
(October  3,  1997)  62  FR  53  365  (October  14,  1997) 
(extending  suspension  tiuough  April  1.  1998); 
Exchange  Act  Release  h4o.  39819  (March  30,  1998) 
63  FR  16841  (April  6,  1998)  (extending  suspension 
through  May  l,  1998) 


the  Commission  has  extended  the 
comment  period  for  the  proposed  rule 
changes  a-;  ampnrif'd  to  May  27.  1998. 

II.  Proposed  Rule  Changes 

As  discussed  in  detail  in  Exchange 
Act  Release  No,  39819,  Nasdaq  is 
proposing  a  new  set  of  PMM  standards. 
In  tiie  current  filing,  Nasdaq  is 
proposing  an  adjustment  to  the  PMM 
standards  with  resj>ect  to  markets  that 
are  not  managers  or  co-managers  in  an 
underwriting  syndicate  of  a  secondary 
offering.  In  particular.  Nasdaq  proposes 
to  amend  subparagraph  tg)(2)  of  NASD 
Rule  4612  to  change  the  method  for 
determining  how  market  makers  that  are 
not  managers  or  co-managers  in  an 
underwriting  syndicate  of  a  secondary 
offering  may  qualify  as  PMMs,  Under 
the  previous  rule,  a  market  maker  could 
become  a  PMM  after  the  secondary 
offering  had  been  announced  or  a 
registration  statement  had  been  filed 
with  the  Commission  if  the  market 
maker  was  registered  in  the  security  and 
satisfied  the  PMM  standards  for  40  days 
or  until  the  registration  became 
effective,  whichever  occurred  first. 
Thus,  for  secondary  offerings  the  rule 
contained  a  variable  "review  period," 
during  which  a  market  maker  was 
required  to  meet  PMM  standards.  Due  to 
technological  constraints  and  the  fact 
that  PMM  calculations  under  the 
proposed  rule  are  more  complex  than 
they  were  under  the  previotfs  rule, 
Nasdaq,  in  developing  the  PMM  pilot, 
has  been  unable  to  build  a  system  that 
is  able  to  make  the  PMM  calculation 
using  a  variable  review  period. 
Additionally,  it  has  become  clear  that 
the  existing  rule  for  secondary  public 
offerings  may  be  rendered  less 
meaningful  because  PMM  status  under 
the  proposed  new  standards  is 
determined  by  comparing  and 
examining  market  makers'  share  volume 
and  number  of  trades  during  definite 
time  periods.  Thus,  introducing  a 
variable  tune  period  could  have 
consequences  that  were  not  foreseen 
when  the  new  standards  were  crafted. 

Nasdaq  recognizes,  however,  that 
market  makers  should  be  held  to  a  more 
stringent  standard  before  they  may  trade 
secondary  offerings  as  PMMs. 
Accordingly,  Nasdaq  proposes  to  amend 
NASD  Rule  4612  so  that  a  market  maker 
that  wishes  to  register  and  become  a 
PMM  in  a  secondary  offering  wall  have 
to  fulfill  the  following  two  conditions. 
First,  the  market  maker  must  register 
and  become  a  market  maker  in  a 
security  for  40  days  or  until  the 
registration  becomes  effective, 
whichever  occurs  first  Second,  at  the 
time  the  registration  becomes  effective 
or  40  days  passes,  the  market  maker 
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must  be  a  PMM  in  80%  or  more  of  the 
Nasdaq  National  Market  securities  in 
which  it  is  rejjistered  ('80%  Firm"). 
This  proposal  provides  a  meaningful 
measure  as  to  whether  a  market  maker 
should  be  a  PMM  after  a  secondary 
offenng  has  been  announced  because  it 
will  require  market  makers  to  register 
and  be  in  a  stock  for  a  meaningful  time 
period  (which  may  be  as  long  as  40 
days)  and  to  be  an  80%  Firm  before  it 
may  qualify  as  a  PMM.  Furthermore. 
Nasdaq  notes  that  this  approach  is  in 
line  with  the  provisions  of  NASD  rule 
4612  regarding  initial  registration 
situations  and  initial  public  offerings 
("IPO"). 

Nasdaq  also  proposes  to  amend 
subparagraph  (g)(2)(B)  of  NASD  rule 
4612.  to  clarify  the  timing  for  the 
imposition  of  a  10  day  prohibition  from 
participating  in  an  IPO  ("Over  10  Day 
Penalty").  This  amendment  would 
codify  an  interpretation  of  subparagraph 
(g)(2)(B)  of  NASD  Rule  4612.  that  was 
announced  in  a  For  Your  Information 
included  in  the  June  1996  edition  of  the 
NASD's  Notice  to  Members 
Specifically,  the  amendment  would 
clarify  that  if  a  PMM  in  an  IPO 
withdraws  on  an  unexcused  basis  in  the 
first  review  period,  the  10  Day  Penalty 
will  commence  on  the  next  business  day 
after  the  unexcused  withdrawal 
Additionally,  if  a  PMM  in  an  IPO  fails 
to  meet  the  applicable  PMM  thresholds 
during  the  first  review  period,  the  10 
Day  Penalty  will  begin  on  the  day  the 
market  loses  its  PMM  designation  (the 
third  business  day  of  a  month). 

•  •  •  •  • 

The  proposed  rule  language  follows. 
Additions  are  italicized;  deletions  are 
bracketed. 

Rule  4612 

(a)-(f)  No  Change 

(gi  In  registration  situations: 

(1)  No  Change 

(2)  Notwithstanding  paragraph  (g)(1) 
above,  after  an  offering  in  a  stock  has 
been  publicly  announced  or  a 
registration  statement  has  been  filed 
with  the  Securities  and  Exchange 
Commission,  no  market  maker  may 
register  in  the  stock  as  a  Primary  Nasdaq 
Market  Maker  unless  it  meets  the 
requirements  set  forth  below: 

(A)  For  secondary  offerings!: 
(i)|.  the  secondary  offering  has 
become  effective  [and  the  market  maker 
has  satisfied  the  qualification  criteria  in 
the  time  period  between  registering  in 
the  .security  and  the  offering  becoming 
effective  I  or  40  days  have  elapsed  since 
the  market  maker  registered  in  the 
security  (whichever  occurs  first),  and  at 
such  time,  the  market  maker  is  a 
Primary  Nasdaq  Market  Maker  in  80% 


or  more  of  the  Nasdaq  National  Market 
Maker  securities  in  which  it  is 
registered,  provided,  however,  that  if 
the  member  is  a  manager  or  co-manager 
of  the  underwriting  syndicate  for  the 
secondary  offering  and  it  is  a  |PMMI 
Primary  Nasdaq  Market  Maker  in  80% 
or  more  of  the  Nasdaq  National  Market 
securities  in  which  it  is  registered,  the 
member  is  eligible  to  become  a  [PMM| 
Primary  Nasdaq  Market  Maker  in  the 
issue  prior  to  the  effective  date  of  the 
secondary  offering  regardless  of  whether 
the  member  was  a  registered  market 
maker  in  the  stock  before  the 
announcement  of  the  secondary 
offeringi:  or 

(ii)  the  market  maker  has  satisfied  the 
qualification  criteria  for  40  calendar 
days|. 

(BN)  For  initial  public  offerings 
(IPOs): 

(i)  the  market  maker  may  register  in 
the  offering  and  immediately  become  a 
Primary  Nasdaq  Market  Maker  if  it  is  a 
Primary  Nasdaq  Market  Maker  in  80% 
of  the  securities  in  which  it  has 
registered:  provided  however,  that  if|.  at 
the  end  of  the  first  review  period.)  the 
Primary  Nasdaq  Market  Maker  has 
withdrawn  on  an  unexcused  basis  from 
the  security  at  any  time  during  the  first 
review  period  or  has  not  satisfied  the 
(qualification  criteria)  applicable 
thresholds  at  the  end  of  the  first  review 
period,  it  shall  not  be  afforded  a  Primary 
Nasdaq  Market  Maker  designation  on 
any  subsequent  initial  public  offerings 
for  the  next  10  business  days  following 
the  unexcused  withdrawal  or  the  next 
10  business  days  following  the  day  on 
which  the  Primary  Nasdaq  Market 
Maker  is  notified  that  it  failed  to  satisfy 
the  applicable  thresholds  for  the  first 
review  period  (as  applicable);  or 

(ii)  No  Change. 

(C)  No  Change. 

(3)  No  Change 

(h)  (The  Board  of  Governors  may 
modify  the  threshold  standards  set  forth 
in  paragraphs  (a)  and  (b)  above  if  it  finds 
that  maintenance  of  such  standards 
would  result  in  an  adverse  impact  on  a 
class  of  investors  or  on  Nasdaq.)  This 
rule  shall  be  in  effect  beginning  July  1. 
1998.  and  remain  in  effect  until  January 
4.  1999. 


NASD  Rule  3350 

(a)-(k)  No  Changes 
(1)  This  Rule  shall  be  in  effect  until 
[November  1.  1998]  January  4.  1999. 


III.  Discussion 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 


reasons  set  forth  below,  that  the 
extension  of  the  current  susjjensions  of 
existing  PMM  standards  through  )uly  1. 
1998.  is  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder.  As 
the  Commission  discussed  in  its 
previous  order  relating  to  the  PMM 
pilot. ^  extending  the  suspension  of  the 
current  PMM  standards  to  accommodate 
implementing  the  new  pilot  is 
consistent  with  Section  15A(b)(6)*  of 
the  Exchange  Act.  Section  15A(b)(6)  of 
the  Exchange  Act  requires  that  the 
NASD's  rules  be  designed,  among  other 
things,  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade.  The  Commission  believes  that 
continued  suspension  of  the  current 
PMM  standards  will  facilitate  Nasdaq's 
efforts  in  implementing  more 
meaningful  PMM  standards  which 
should  help  to  enhance  market  liquidity 
by  rewarding  those  market  makers  that 
meet  the  new  standards.  As  a  result. 
continuing  the  suspension  of  the  current 
PMM  standards  is  consistent  with 
Section  15A(b)(6)  of  the  Exchange  Act. 

In  finding  that  the  suspension  of  the 
existing  PMM  standards  is  consistent 
with  the  Exchange  Act.  the  Commission 
reserves  judgment  on  the  merits  of  the 
Short  Sale  Rule,  any  market  maker 
exemptions  to  that  rule  and  the 
proposed  new  PMM  standards.  The 
Commission  recognizes  that  the  current 
Short  Sale  Rule  already  has  generated 
significant  public  comment.  Such 
commentary,  along  with  any  further 
comment  on  the  interaction  of  the  Short 
Sale  Rule  with  the  proposed  new  PPM 
standards,  will  help  guide  the 
Commission's  evaluation  of  the  Short 
Sale  Rule  and  new  PMM  standards. 
During  the  PMM  pilot  period,  the 
Conunission  anticipates  that  the  NASD 
will  continue  to  address  the 
Commission's  questions  and  concerns 
and  provide  the  Commission  staff  with 
any  relevant  information  about  the 
practical  effects  and  the  operation  of  the 
revised  PMM  standards  and  possible 
interaction  between  those  standards  and 
the  NASD's  Short  Sale  Rule. 

As  proposed,  the  new  PMM  standards 
will  biBCome  effectively  July  1,  1998, 
when  the  suspension  of  the  existing 
PMM  standards,  under  Amendment  No. 
3,  expires.  Nasdaq  notes  that  currently 
all  market  makers  registered  in  a 
security  are  PMMs  due  to  the 
suspension  of  the  previous  PMM 
standards,  and  will  continue  to  be  so 


'  See  Exchange  Act  Release  No.  39819  (March  30. 
1996)  63  FR  16»<1  (April  6.  1998)  (extending 
tutpeniion  through  May  1.  1996). 

•15U.S.C  7ao-3(b)(6). 
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designed  on  the  pilots  proposed  start 
date  of  July  1.  1998.  Under  the  one- 
month  look-back  provision  in  the  PMM 
pilot  program.  Nasdaq  will  consider  the 
previous  calendar  month  and  the 
current  month  to  determine  a  market 
maker's  continued  PMM  eligibility  if  the 
market  maker  attained  PMM  status  in  a 
security  during  the  previous  month,  but 
fails  to  meet  the  applicable  thresholds 
for  the  current  month.  Nasdaq 
recognizes  that  once  the  pilot  begins  on 
July  1,  1998,  PMMs  will  not  have  the 
ability  to  avail  themselves  of  the  one- 
month  look-back  provision  because 
there  will  be  no  meaningful  trading  to 
analyze  prior  to  July  1,  1998.  Thus,  to 
give  PMMs  the  full  benefit  of  the  one- 
month  look-back  period  and  to  allow 
market  makers  time  to  adjust  their 
trading  activity  to  the  new  standards, 
Nasdaq  proposes  to  implement  the  new 
standards  so  that  no  market  maker  that 
is  designated  as  a  PMM  when  the  pilot 
begins  on  July  1.  1998,  will  lose  its 
PMM  status^)ased  on  a  failure  to  meet 
the  new  PMM  standards — until 
September  3,  1998.  Nasdaq  believes, 
and  the  Commission  agrees,  that  it  is 
fair  to  give  market  makers  this  time  to 
make  necessary  adjustments  to  their 
trading  activity  to  help  them  maintain 
their  PMM  designation,  particularly 
since  PMM  standards  have  been 
suspended  for  more  than  a  year  and  the 
new  PMM  standards  are  more  stringent 
than  the  previous  standards.  The  PMM 
pilot,  pursuant  to  Amendment  No.  3, 
would  run  until  January  4,  1999. 

The  Commission  finds  good  cause  for 
approving  the  extension  of  the 
suspension  of  existing  PMM  standards 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  It 
could  be  disruptive  to  market  making  to 
reintroduce  outdated  PMM  standards 
for  a  brief  period  prior  to  implementing 
a  new  PMM  pilot.  Further,  the  current 
PMM  standards  ha\e  been  suspended 
until  .May  1.  1998,  at  which  time  the  old 
PMM  standards — which  are  not  a 
meaningful  measure  of  a  market  maker's 
liquidity-providing  activity— would  be 
used  again  to  determine  market  makers' 
PM.M  status  To  ensure  continuity  in  the 
PMM  standards  and  the  regulation  of 
short  selling  activity,  to  maintain 
orderly  markets,  and  to  avoid  confusion, 
it  is  necessary  to  continue  the 
suspension  of  the  prior  PMM  standards 
until  the  new  standards  are 
implemented  on  luK'  1.  1998. 

IV.  Solicitation  of  Comments 

Given  the  proposal's  complexity  and 
the  Commission's  desire  to  give  the 
public  sufficient  time  to  consider  the 
proposal,  the  Commission  hereby  grants 
Nasdaq's  request  to  extend  the  comment 


period  for  the  proposed  rule  changes,  as 
amended,  to  May  27.  1998.  interested 
persons  are  invited  to  submit  written 
data,  views,  and  arguments  concerning 
the  foregoing,  including  whether  the 
proposed  rule  changes  are  consistent 
with  the  Exchange  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  DC 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-26  and  should  be 
submitted  by  May  27,  1998. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act,® 
that  Amendment  No.  3  to  the  proposed 
rule  change,  SR-NASD-98-26,  which 
extends,  on  an  accelerated  basis,  the 
suspension  of  the  current  PMM 
standards  to  July  1,  1998,  be  and  hereby 
is  approved. ^° 

For  the  Ck)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G  Katz. 
Secretary. 
[FR  Doc  98-12142  Filed  5-6-98;  8:45  am) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  SA-39So4   File  No.  SR-PCX- 

98-20] 

Self- Regulatory  Organizations   Notice 

ot  Filing  and  immediate  Etiectivene** 
of  ProposeG  Rule  Change  by  5*^e 
Pacific  Exchange,  Inc   fc  Disco'-^tinife 
the  Exchange  s  SCOR  MarKetpiace 

April  30, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act") '  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  April  16,  1998,  the  Pacific  Exchange. 
Inc.  ("PCX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange.' 
The  Exchange  has  designated  this 
proposal  as  one  that  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest,  does  not 
impose  any  significant  burden  on 
competition,  and  by  its  terms  does  not 
become  operative  for  30  days  after  the 
date  of  the  fiUng.  In  addition,  the 
Exchange  gave  the  Commission  written 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change.  As  a  result,  the 
proposal  is  effective  upon  filing  under 
Exchange  Act  Section  19(b)(3)(A)(iii) 
and  Rule  19b-4(e)(6)  thereunder.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Repulatorv  OrKaru/atinn's 
Statpmenl  of  the  lenn^  o\  Sul>».tance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to 
discontinue  its  Small  Corporate  Offering 
Registration  ("SCOR")  Marketplace  and 
to  remove  its  rules  on  the  SCOR 
Marketplace  from  the  Rules  of  the 
Exchange.  The  text  of  the  proposed  rule 
change  is  attached  as  Exhibit  A. 


•15  U.S.C  78»(b)(2). 

'°In  approving  the  proposal,  the  Connmission  has 
considered  the  proposal's  impact  on  efficiency. , 
competition,  and  capital  formation.  The  proposal 
likely  will  provide  the  Commission  with  data 
necessary  to  enable  it  to  evaluate  the  impact  of  the 
proposed  PMM  standards  on  the  .Nasdaq  market 
and  market  participants.  15  U.S.C.  78c(fl. 

"  17  CFR  2OO,30-3(a)(12). 


'  15  U.S.C  78»(bMl). 

M7CFR240.19b-«. 

>  The  Exchange  als*  submitted  a  technical 
amendment  to  the  proposed  rule  change  to  correct 
typographical  errors  in  the  original  filing.  See  Letter 
from  Michael  D.  Pierson.  Senior  Attorney. 
Regulatory  Policy.  Exchange,  to  Jeffrey  Schwaru. 
Special  Counsel.  Division  of  Market  Regulation. 
Commission,  dated  April  28.  199S. 
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11.  S«U-Ke;$uldtury  Urxaui/d(ioiij> 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Purpose 

On  April  19.  1995.  the  Commission 
approved  an  Exchange  proposal  to 
permit  the  Exchange  to  list  and  trade 
SCOR  securities,  i.e..  single  classes  of 
common  or  preferred  stock  that  were 
issued  pursuant  to  either  Regulation  A 
("Reg.  A")  or  Rule  504  under  the 
Securities  Act  of  1933  ("Securities 
Act").*  The  proposal  was  approved  as  a 
three-year  pilot  program,  which  expired 
on  April  19.  1998.  At  the  time  this 
proposed  rule  change  was  filed  with  the 
Commission,  there  were  no  SCOR 
securities  listed  or  traded  on  the 
Exchange  and  there  were  no 
applications  pending  for  participation 
in  the  SCOR  program. 

The  SCOR  Marketplace  was  created  as 
a  secondary  market  for  small  companies 
sponsoring  direct  public  offerings 
(DPOs).  selling  stock  directly  to 
investors  under  federal  Reg.  A 
standards,  or  state  laws  for  SCOR  issues. 
These  federal  and  state  programs  are 
intended  to  help  small  businesses  raise 
public  capital,  without  following  the 
rigorous  filing  and  reporting 
requirements  normally  applied  to 
securities  offerings  sponsored  by  larger 
companies,  and  without  the  support  of 
a  securities  underwriter.  Reg.  A 
offerings  are  limited  to  $5  million; 
SCOR  offerings  to  $1  million. 

The  Exchange  was  approached  in 
1992  by  small  business  advocates  who 
believed  that  the  two  programs  were  not 
being  fully  used,  in  part  due  to  the 
absence  of  a  well  regulated,  liquid 


*  See  Exchanga  Act  Release  No.  3S62B  (April  19, 
1995)  60  FR  20787  (April  27.  1995)  (order 
approving  SR-PSE-94-31):  see  also  Exchange  Act 
Release  No.  35636  (April  21.  1995)  60  KR  20781 
(April  27. 1995)  (order  approving  new  listing  fees 
for  SCOR  Securities.  SR-PSE-95-03). 


■  •■  iraaing  oi 

>       •    !       •    ..    ■■  .    "  Ks  At  that  time. 
secondary  market  activity  in  these 
offerings  was  limited  to  the  Nasdaq 
Bulletin  Board,  or  to  a  single  stock 
broker  (usually  operating  in  the 
sponsoring  company's  hometown) 
willing  to  keep  a  physical  record  of 
potential  buyers  and  sellers.  The  PCX 
spend  nearly  three  years  working  with 
state  and  federal  securities  regulators  to 
develop  the  SCOR  Marketplace,  which 
was  approved  by  the  Commission  in 
1995, » 

From  1996  through  the  middle  of 
1997,  178  companies  completed  SCOR 
or  Reg.  A  offerings,  according  to 
statistics  complied  by  PCX  staff.  Many 
of  these  firms  contacted  the  PCX  about 
listing  on  the  SCOR  Marketplace.  None, 
however,  completed  the  listing 
application  process  at  the  Exchange, 
and  only  a  handful  were  listed  by  other 
markets:  two  on  the  Nasdaq  Small  Cap 
market,  one  on  the  Toronto  Stock 
Exchange,  five  on  the  OTC  bulletin 
board,  and  one  on  the  Pink  Sheets. 
Although  one  company  applied  to  list 
its  SCOR  securities  on  the  PCX,  it  later 
withdrew  its  application. 

Accordingly,  the  Exchange  has 
determined,  after  careful  consideration, 
to  discontinue  its  SCOR  Marketplace. 

Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Exchange  Act.  in  general,  and 
Section  6(b)(5),  in  particular,  in  that  it 
is  designed  to  facilitate  transactions  in 
securities,  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  The  public  interest.  The 
Exchange  does  not  believe  that  the 
proposal  will  affect  the  protection  of 
investors  or  the  public  interest  because 
no  securities  are  currently  listed  or 
traded  under  the  SCOR  Marketplace.  In 
addition,  the  Exchange  does  not  believe 
that  discontinuing  the  program  will 
impose  any  burden  on  competition 
because  the  rule  change  will  not 
establish  any  new  rules  or  requirements. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


u  beijHeguiatory Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

Ill    Diilf  iif  FfFw  tivpnp\>  of  thr 
i'ropostti  KuU'  (hdn^p  aiui  1  iming  ior 
Commission  Action 

The  foregoing  rule  change  shall 
become  operative  30  days  after  the  date 
of  filing,  pursuant  to  subparagraph 
(e)(6)(iii)  of  Exchange  Act  Rule  19b-^. 
At  any  time  within  60  days  of  the  date 
of  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Exchange  Act." 

I\'   Sniirifation  nf  Commpnts 

interested  persuiis  aiv  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98-20  and  should  be 
submitted  by  May  28. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


*  Se«  note  3  atsove. 


'  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  The  proposal  likely  will  not 
affect  efTiciency,  competition,  or  capital  formation 
given  that  no  securities  are  traded  on  the  SCOR 
Marketplace  and  none  were  likely  to  do  so  in  the 
nav  hiture,  15  U.S.C.  78c(f). 

'17CFR200.3O-3(a)(l2). 
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Kxhibit  .\ 

lext  of  the  Proposed  Rule  Change* 

RULE  3 

IISTINGS 

*!!  356     General  Provisions  and 
Definitions 

Rule  3.1(a).     No  change. 

Rule  3.1{b)    Definitions.  The 
following  terms  used  in  Rules  3.2 
through  3.5  shall,  unless  otherwise 
indicated,  have  the  meanings  herein 
specified; 
***** 

[(14)  The  term  "Small  Corporate 
Offering  Registration  Securities" 
("SCOR  Securities")  means  a  single 
class  of  an  issuer  that  has  been 
designated  as  common  stock  and/or 
preferred  stock  issued  pursuant  to: 

(i)  Regulation  A  under  the  Securities 
Act  of  1933  ("Securities  Act")  and  using 
the  prescribed  form  as  applicable;  or 

(ii)  Rule  504  under  the  Securities  Act 
and  using  Form  U-7  of  the  North 
American  Securities  Administrators 
Association  ("NASAA")  (or  state 
variation  of  such  form  with 
substantially  similar  requirements). 

(15)  Once  SCOR  Securities  have  been 
accepted  for  listing  on  the  Exchange,  all 
securities  of  that  class  shall  be 
considered  to  be  SCOR  Securities  for 
purposes  of  this  rule  3.1(b)(14),  except 
those  securities  of  the  class  that  are 
subject  to  restrictions  (i.e.,  securities 
restricted  pursuant  to  federal  or  state 
securities  laws,  by  any  other  law,  by 
agreement,  or  in  any  other  manner)  that 
make  them  ineligible  for  trading  on  the 
Exchange.) 
***** 

1  3567     .Applications  to  I  ist 

Rule  3.2(a)    No  change. 

***** 

Listing  Requirements 
General 

Rule  3.2(b)  The  Exchange  has  a 
[multi-tiered]  two-tier  listing  structure. 
Any  security  listed  pursuant  to  this  Rule 
3.2,  paragraphs  (c)  through  (j),  and  any 
equity  option  listed  in  accordance  with 
Rule  3.6  and  any  index  product  listed  in 
accordance  with  Rules  7  or  8  shall  be 
designated  as  a  Tier  I  security  except  for 
any  security  listed  under  Tier  II  (or 
SCOR]  listing  requirements;  provided, 
however,  that  a  security  that  is 
convertible  into  or  carries  a  right  to 
subscribe  to  purchase  common  stock 


*  Proposed  new  text  is  italicized,  deleted  text  is 
bracketed. 


will  be  a  Tier  II  security  unless  the 
common  stock  into  which  it  is 
convertible  qualifies  for  inclusion  under 
the  Tier  I  designation.  Furthermore,  in 
cases  where  a  company's  security  does 
not  qualifv'  for  inclusion  under  the  Tier 
I  designation,  yet  the  security  is  listed 
or  has  been  approved  for  listing  on 
either  the  New  York  Stock  Exchange 
("NYSE"),  American  Stock  Exchange 
("AMEX")  (except  for  so-called  "ECM" 
securities),  or  NASDAQ  National  Market 
System  ("NASDAQ/NMS"),  the 
Exchange  may  list  such  security  under 
Tier  II  in  reliance  upon  the  listing 
requirements  of  the  applicable  exchange 
(or  association). 

A  listing  under  the  Tier  I  designation 
generally  signifies  that  the  company  has 
achieved  maturity  and  high  status  in  its 
industry  in  terms  of  assets,  earnings  and 
shareholder  interest  and  acceptance. 
The  Tier  II  designation  is  limited, 
except  for  specific  circumstances  as 
discussed  above,  to  the  listing  of 
common  stock,  preferred  stock,  bonds 
and  debentures,  and  warrants.  A  listing 
under  the  Tier  II  designation  generally 
signifies  that  the  company  has  limited 
commercial  operations,  lower 
capitalization,  and  lacks  a  demonstrated 
earnings  history.  (Any  security  listed 
under  the  SCOR  listing  requirements 
constitute  a  third  tier,  however,  solely 
for  purposes  of  the  application  of 
"exchange  listing"  exemptions 
applicable  to  "issuer"  transactions 
under  the  securities  laws  of  the  various 
states  and  territories  of  the  United 
States,  SCOR  securities  are  not  deemed 
to  be  "listed"  on  the  Exchange.) 
***** 

Designation  of  Tier  I  Securities  Initial 
Listing  Requirements 

Common  Stock — Select  Market 
Companies 

Rule  3.2(c)    No  change. 


Basic  Listing  Requirements 

***** 

No  change. 

Alternate  Usting  Requirements 

***** 

No  change. 
Preferred  Stock  and  Similar  Issues 

Rule  3.2(d)    No  change. 

***** 

Bonds  and  Debentures 

Rule  3.2[e]    No  change. 
***** 


Warrants 
Rule  3.2(f)    No  change. 

***** 

Contingent  Value  Rights  C'CVRs") 

Rule  3.2(g)    No  change. 

***** 

Unit  Investment  Trusts  ("UTs") 

Rule  3.2(h)    No  change. 

***** 

Limited  Partnerships 

Rule  3.2(i)    No  change. 

*  *        •        *        • 

Other  Securities 

Rule  3.2(j)(l)    No  change. 

***** 

Paragraphs  (k)  through  (m).  Reserved. 

Designation  of  Tier  U  Securities 

Initial  Listing  Requirements 

Common  Stock — Development  Stage 
Companies 

Rule  3.2(n)    No  change. 

***** 

Basic  Listing  Requirements 

No  change. 

•  •        •        •        * 

Alternate  Listing  Requirements 

No  change. 

***** 

Rule  3.2(o)    No  change. 

***** 

Bonds  and  Debentures 

Rules  3.2(p)    No  change. 

***** 

Warrants 
Rule  3.2(q)    No  change. 

***** 

[Rule  3. 2 (r)— Deleted) 

Paragraphs  (r),  (s)  and  (t).  Reserved. 

***** 

1i   J57J     CorT>oratP  nnvprnance  and  ■ 
Disclosure  Pulu  n-^ 

Rule  3.3.    The  Exchange  shall  require 
that  specific  corporate  governance  and 
disclosure  policies  be  established  by 
domestic  issuers  of  any  equity  security 
listed  pursuant  to  Rule  3.2.  The 
Exchange,  however,  will  not  require  an 
issuer  of  such  security  under  [either]  the 
Tier  II  [or  SCOR]  designationls]  to 
comply  with  the  provision  for  an  audit 
committee  as  set  forth  in  this  Rule 

3.3(b). 

***** 

Corporate  Governance 
Rule  3.3(a)    No  change. 


^'?"R 
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Rule3.3[h)    No  change. 

•  •        •        • 

Rule  3.3(c)     No  change. 

•  •         •         • 

Rule  3.3(d)    No  change. 

•  •        •        • 

Rule  3.3(e)     No  change. 

•  •         •         • 

Rule  3.3(f)    No  change. 

•  •        •        • 

Rule  3.3(g)    No  change. 

•  •        •        • 

Rule  3.3(h)    No  change. 

•  •        •        • 

Paragraphs  (i)  through  (s).  Reserved. 
Disclosure  Policies 

Rule  3.3(t)     No  change. 

•  *         •         •         • 

13579     Suspension  of  I.ssuer 
Withdrawal  from  Listing 

Rule  3.4la).     No  change. 
Rule  3  4{\)).     No  change. 

13S85     Maintenance  Requirements 
and  Delisting  Procedures 

Rule  3.5(a).     No  change. 

•  •         »         •         • 

Tier  I  Securities 

Maintenance  Requirements 

Common  Stock — Select  Market 
Companies 

Rule  3.5(b)    No  change. 

•  *        •        *        • 

Preferred  Stock  and  Similar  Issues 
Rule  3.5(c)    No  change. 


«  • 


*  • 


Bonds  and  Debentures 
Rule  J.5(d)    No  change. 


•    * 


Warrants 

Rule  3.5(e)    No  change. 

*  •        •        •        • 

Contmgent  Value  Rights  C'CVRs") 
Rule3.5(D    No  change. 

Unit  Investment  Trusts  ("UrTs") 

*  *        •        *        • 

Rule  3.5(g)    No  change. 

*  •        •        *        * 

Paragraphs  (h)  through  (I).  Reserved. 

Tier  II  Securities 

Maintenance  Requirements 

Common  Stock — Development  Stage 
Companies 

Rule  3.5(m)    No  change. 


Prefer.-ed  Stock  and  Similar  Issues 
Rule  3.5(n)    No  change. 


«         « 


Bonds  and  Debentures 
Rule  3.5(0)    No  change. 


•         • 


Warrants 
Rule  3.5(p).    No  change. 

•  •  •  •  • 

Paragraphs  (q)  and  (r).     Reserved. 
(Rule  3.5(r)— Deleted! 

Other  Reasons  for  Suspending  or 
Delisting 

Rule  3.5(s)     No  change. 

•  •         •         ■         • 

Delisting  Procedures 

Rule  3.5(1)    No  change. 

•  •        •        •        • 

Options 

13591 

Rule  3.6     No  change. 
Rule  3.6(a)    No  change. 


Rule  3.6(b)  No  change. 

•  •  •         • 

Rule  3.6(c)  No  change. 

•  •  •         * 

Rule  3.6(d)  No  change. 


13598    Withdrawal  of  Approval  of 
Underlying  Securities 

Rule  3.7(a).    No  change. 

***** 

flu/e  3.7(b).    No  change. 

***** 

(SCOR  Marketplace* 
Original  Listings 

The  Original  Listing  fees  are  fixed  fees 
and  issuers  are  not  charged  by  the 
number  of  shares  being  listed. 
Common  Stock— $5,000.00 
Preferred  Stock — $5,000.00 

Processing  Fee 

•Per  Original  Listing  Application — 

$500.00 
Name  Change — $250.00 
Change  in  Par  Value— $250.00 

'  This  is  a  fixed  charge  for  the  review  of 
p>otential  listings  and  is  non-refundable. 
Issues  approved  for  listing  may  have  this 
charge  credited  toward  the  original  listing 
fee. 


'This  fee  schedule  was  part  of  a  previous 
Exctiange  rule  filing.  See  Exchange  Ad  Release  No. 
35636  (April  21.  1995)  60  FR  20781  (April  27.  1995) 
(order  approving  new  listing  fees  lot  SCOR 
Securitiea.  SR-PSE-9S-03). 


Substitution  of  Original  Listing 

Per  Application:  Fixed  charge  of 

$750.00 

Substitution  may  occur  as  a  result  of 
a  change  in  state  of  incorporation, 
reincorporation  under  laws  of  same 
state,  a  reverse  stock  split, 
recapitalizations,  or  similar  events. 

Listing  of  Additional  Shares 

Per  Application:  $.0025  per  share 
Minimum  charge  of  $500.00 
Maximum  charge  of  $2,500.00 
Maximum  charge  of  $5,000.00  per 
annum 

Annual  Maintenance  Fee 

For  one  issue — $1,000.00 

For  each  additional  issue — $500.00 

Payable  January  of  each  year 
following  listing. 

Conversion  Fee 

Conversion  from  the  SCOR  Marketplace 

to  Tiers  I  or  II. 
Common  Stock— $15,000.00 

(PR  Doc  9»-12143  Filed  5-6-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34  39940   international  Series 
Release  No    lUI^    P^eNo   SR-PHLX-98- 

ir 

Selt-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc  ,  Relating  to  Listing  and 
Trading  Options  on  the  European 
Currency  Unit 

April  30.  1998 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  6. 
1998,  the  Philadelphia  Stock  Exchange 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  PHLX.  On  April  27. 
1998.  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change.^  The 


M5U.S.C78»(b)(l). 

»17CFR240.19b-«. 

'  In  An>endnient  No.  1.  the  PHLX  propoaes  to 
amend  its  Tiling  so  that  the  poaition  limits  for  the 
European  Currency  Unit  will  be  200.000  contracts 
on  the  same  side  of  the  market,  rather  than  100.000 
contracts,  as  originally  proposed.  In  addition,  in 
Amendment  No.  1.  the  PHLX  agrees  that  it  will 
consult  with  the  Commission,  prior  to  the 
conversion  to  the  Euro  on  January  1.  1999.  to 
determine  whether  a  Rule  l9t>-«  filing  is  necessary. 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
granting  accelerated  approval  to  the 
proposed  rule  change,  as  amended. 

I.  Self-Regulator>  Organization's 
Statempnl  of  the  1  enms  of  Substance  of 
the  Prxjposed  Rule  Change. 

The  Exchange  proposes  to  relist  for 
trading  options  on  the  European 
Currency  Unit  ("ECU").  The  Exchange 
seeks  to  trade  this  product  prior  to  the 
European  Summit  scheduled  for  May  2 
and  3,  1998,  in  order  to  attract  order 
flow  based  on  a  renewed  interest  in  the 
ECU  as  well  as  growing  interest  in  the 
events  surrounding  the  eventual 
introduction  of  a  single  European 
currency,  the  Euro.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  PHLX,  and 
at  the  Commission 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  inchided  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  its  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  III  below.  The  PHLX  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self  Regulatory  Organization's 
Statpmffnt  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  fuly  1997.  the  Exchange  delisted 
options  on  the  ECU  from  the  non- 
customized  environment.*  Specifically. 
Rule  1009  provides  that  options  on  the 
ECU  are  only  available  as  customized 
options  traded  pursuant  to  Rule  1069. 
However,  with  the  advent  of  the  Euro, 
customers  as  well  as  the  membership 
have  expressed  interest  in  reintroducing 
options  on  the  ECU  in  the  non- 
customized  environment  In  lanuary  of 
1999,  the  ECU  is  scheduled  to  convert 
to  the  Euro  on  a  one-to-one  basis 
During  the  Summit  planned  for  early 
.May  1998.  the  European  Council  Heads 
of  State  should  determine  which 
member  states  fulfill  the  necessary 


conditions  outlined  in  the  Maastrict 
Treaty  and  will  participate  in  the 
European  Monetary  Union  ("EMU")  in 
January  of  1999  On  January'  1.  1999.  the 
conversion  rate  will  be  set  for  all 
European  currencies  which  are 
participating  in  the  EMU.  The  ECU 
should  thus  convert  to  the  "Euro"  at 
that  time.'  In  order  to  provide  a  trading 
opportunity  for  investors,  the  Exchange 
proposes  to  list  for  trading  European^ 
and  relist  American  ^  style  options  on 
the  ECU.8 

With  respect  to  the  ECU  option 
proposed  at  this  time,  the  contract  size 
for  the  ECU  will  be  62.500  ECUs.^  The 
premium  will  be  $.0044  per  unit  or  $275 
for  an  option  contract  having  a  unit  of 
trading  of  62.500.  pursuant  to  Rule 
1033.  Pursuant  to  Rule  1014,  the  bid-ask 
differential  for  the  ECU  options  will  be 
.$0005  between  the  bid  and  the  offer  for 
each  option  contract  for  which  the  bid 
is  $,0050  or  less;  no  more  than  $.0010 
where  the  bid  is  more  than  $.0050  but 
does  not  exceed  S.0200;  and  no  more 
than  S.0015  where  the  bid  is  more  than 
S  0200  The  initial  margin  for  the  ECU 
would  be  4%,*"  as  it  was  prior  to 
delisting  and  is  currently  in  the 
customized  environment. 

2.  Statutory'  Basis 

The  Exchange  believes  that  re-listing 
the  ECU  option  allows  investors  to  take 


See  Letter  from  .Nandita  Yagnilt.  Counsel.  F^LX,  to 
Sharon  Lawson.  Senior  Special  Counsel.  Division  of 
Market  Regulation  ("Division").  Cor^mission.  dated 
April  23.  1998. 

*  See  Securities  Exchange  Act  Release  No.  36764 
Oune  24.  1997)  62  FR  35535  (July  1.  1997)  (SR- 
PHLX-97-26). 


'The  Exchange  agrees  that  before  trading  in  Euro 
options,  it  will  consult  with  the  Commission  to 
determine  whether  a  Rule  19b-4  filing  pursuant  to 
Section  19(b)  of  the  Act  is  necessary.  See 
Amendment  No.  1,  supra  note  3. 

•  See  PHLX  Rule  1000(b)35,  which  defines 
European  style  as  an  option  contract  that  may  be 
exercised  oniv  on  the  day  that  it  expires 

'  See  Rule  1000fb)34.  which  defines  American 
style  as  an  option  contract  that  may  be  exercised  at 
any  time  until  its  expiration. 

■  According  to  the  Exchange,  although  the  PHLX 
had  t>een  granted  approval  to  list  and  trade  both 
European  and  American  style  non<ustomized 
options  on  the  ECU.  only  American  style  non- 
customized  options  had  been  listed  and  traded  by 
the  Exchange.  Telephone  conversation  between 
Nandita  Yagnik,  Counsel.  PHLX,  and  Deborah 
Flynn.  Atfomev.  Division.  Commission,  on  April 
28.  1998. 

•The  specifications  for  the  proposed  ECU  options 
are  identical  to  those  applied  to  the  ECU  options 
previously  traded  on  the  PHLX.  In  addition,  we 
note  thai  the  same  option  trading  rules  that  applied 
to  trading  the  former  ECU  contract  will  apply  to  the 
new  contract. 

'"Currently,  the  consiime:  margin  requirement, 
composed  of  an  add-on  percentage  Cor  all  PHLX 
currency  options,  is  4%  of  the  underlying  contract 
value  (with  the  exception  of  the  Italian  lira  and  the 
Spanish  peseta,  which  is  7%.  and  the  Mexican 
(>eso,  which  is  17%).  A  proposed  rule  change  has 
been  filed  with  the  Commission  to  calculate  the 
add-on  percentage  based  on  the  three-year  historical 
volatility  of  the  respective  currency.  In  the  case  of 
the  ECU,  the  anticipated  customer  margin  levels 
using  the  proposed  methodology  would  t«  3%  at 
this  time.  See  Securities  Exchange  Act  Release  No. 
39856  (April  13.  1998)  63  FR  19554  (April  20,  1998) 
(SR-PHLX-97-63). 


advantage  of  the  planned  conversion  to 
the  Euro  at  a  time  when  the  Eurojjean 
markets  are  the  most  volatile.  In 
addition,  the  advent  of  the  Euro  should 
promote  trading  and  investment  in  the 
global  currency  markets.  For  the  reasons 
above,  the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  "  in  general,  and 
in  particular  with  Section  6(b)(5). '^  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and  facilitate  transactions  in 
securities  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  the  Burden  on 
Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 

nr  rorpjvpri  at  the  tlmp  "f  ti^p  filing. 

111.  SoiiLitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington.  DC  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witbheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-PHLX-98- 
17,  and  should  be  submitted  by  May  28, 
1998. 


"15  U.S.C  78f. 
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rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange." 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act,>*  which  requires  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest. 

Th  J  Commission  believes  that 
relisting  and  trading  non-customized 
ECU  options  should  benefit  investors,  as 
it  will  provide  investors  with  greater 
opportunity  to  take  advantage  of  the 
planned  conversion  to  the  Euro  at  a  time 
interest  in  the  ECU  may  be  high.  The 
Comjnission  believes  that  trading 
options  on  the  ECU  should  provide 
investors  with  an  efficient  and  effective 
means  of  hedging  the  risks  associated 
with  the  ECU.  In  addition,  in  approving 
the  reintroduction  of  the  non- 
customized  ECU  options,  we  note  that 
they  will  be  trading  under  the  same 
terms  and  conditions  and  the  previously 
traded  ECU  options.  Thus,  the 
reintroduction  of  ECU  options  has  not 
raised  any  new  regulatory  issues. 

The  Commission  notes,  however,  that 
this  approval  order  does  not  grant  the 
Exchange  approval  to  trade  options  on 
the  Euro.  Instead,  the  PHLX  has  agreed 
that  before  trading  in  options  on  the 
Euro,  it  will  consult  with  the 
Commission  to  determine  whether  a 
RuU  19b-4  filing  under  Section  19(b)  of 
the  Act  is  necessary."  In  addition,  the 
Commission  notes  that,  assuming  the 
terms  and  conditions  of  the  Euro  remain 
the  same  as  those  of  the  ECU,  the 
Exchange  still  would  need  to  address 
the  manner  in  which  the  ECU  would  be 
converted  to  the  Euro. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register.  The 
Commission  notes  that  accelerated 
approval  will  enable  the  Exchange  to 
trade  in  non -customized  ECU  options 
prit  r  to  the  European  Summit 
scheduled  for  May  2  and  3,  1998.  As 
noted  above,  relisting  options  on  the 


"In  approving  this  rule,  iha  Commission  notes 
that  it  tuis  considered  the  proposed  rule's  impact  on 
efRc.ency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(n. 

'«   5  U  S.C.  7Bflb)(5) 

i>Se«  Amendment  No.  1.  supra  note  3. 


ECU  under  the  same  terms,  conditions, 
and  subject  to  the  same  trading  rules  as 
the  previous  ECU  options  contracts 
raises  no  new  issues  of  regulatory 
concern.  For  the  foregoing  reasons,  the 
Commission  believes  that  good  cause 
exists  pursuant  to  Section  19(b)(2)  of  the 
Act  '*  to  approve  the  proposed  rule 
change,  as  amended,  on  an  accelerated 
basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
amended  proposed  rule  change  (SR-. 
PHLX-98-17)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '" 
lonathan  G.  Katz, 
Secretary. 

IFR  Doc  9S-12146  Filed  S-6-98;  8:45  am) 
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SMALL  BUSINF.SS  ADMINISTRATION 
[Declaration  oi  Disaster  -JOTb    Amdi.  1j 
State  of  Alak>ama 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  April  17,  18,  and  20,  1998,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Covington  and 
Cullman  Counties  in  the  State  of 
Alabama  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
tornadoes,  and  to  establish  the  incident 
period  for  this  disaster  as  begiiming  on 
April  8,  1998  and  continuing  through 
April  20,  1998. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Butler,  Coffee.  Conecuh,  Crenshaw, 
Ecambia,  Geneva,  Lawrence,  Marshall. 
Morgan,  and  Winston  in  Alabama,  and 
Okaloosa  and  Walton  Counties  in 
Florida  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location.  Any  counties  contiguous  to  the 
above-named  primary  counties  and  not 
listed  herein  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  June 
8.  1998  and  for  economic  injury  the 
termination  date  is  January  11.  1999. 

The  economic  injury  number  for 
Florida  is  985200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 


'•15U.S.C.  7«»(b)(2). 

"W 

'■  17  CFR  2(X).30-3(a)(12). 


Dated:  April  28.  1998. 
Bernard  Kuiik, 

Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc  98-12077  Filed  5-6-98;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Deciarar'on  of  Disaster  r3045,  Amdt.  8] 

State  of  Florida 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  April  17  and  April  24,  1998,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Bay  County,  Florida 
as  a  disaster  area  due  to  damages  caused 
by  severe  storms,  high  winds,  tornadoes, 
and  flooding.  This  Declaration  is  further 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
December  25,  1997  and  continuing 
through  April  24,  1998. 

All  counties  contiguous  to  the  above- 
name  county  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  May 
6,  1998  and  for  economic  injury  the 
termination  date  is  October  6,  1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  29, 1998. 
fames  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc  98-12079  Filed  5-6-98:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «3069   Amdt  6] 

State  of  Georgia 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  April  24,  1998.  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  the  following 
counties  in  the  State  of  Georgia  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  flooding  beginning  on 
February  14,  1998  and  continuing: 
Barrow,  Bartow,  Cherokee,  Dade, 
Lumpkin,  Murray,  Paulding,  Pickens, 
Walker,  and  Wayne. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Catoosa.  Clarke,  and  Oconee 
Counties  in  Georgia;  Jackson  and  De 
Kalb  Counties  in  Alabama;  and  Bradley, 
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Hamilton.  Marion,  and  Foiik  Counties  in 
Tennessee.  Any  counties  contiguous  to 
the  above-named  primary  counties  and 
not  listed  herein  have  been  previously 
declared. 

The  economic  injury  number  for 
Tennessee  is  985100. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  May 
10,  1998  and  for  economic  injury  the 
termination  (Jate  is  December  11,  1998. 

Dated:  April  27,  1998. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-1 2078  Filed  5-6-98;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  ol  Economic  Injury  Disaster 
-■9846] 

State  of  Oregon  and  Contiguous 
Counties  in  California 

Coos  and  Curry  Counties  and  the 
contiguous  Counties  of  Douglas  and 
Josephine  in  the  State  of  Oregon,  and 
Del  Norte  County  in  the  State  of 
California  constitute  an  economic  injury 
disaster  area  due  to  the  effects  of  the 
warm  water  current  known  as  El  Nino 
beginning  in  August  1997.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  for  this 
disaster  until  the  close  of  business  on 
January  28.  1999  at  the  address  listed 
below  or  other  locally  announced 
locations: 

Small  Business  Administration,  Disaster 
Area  4  Office,  P.O.  Box  13795. 
Sacramento.  CA  95853-4795. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  economic  injury  number  for 
California  is  984700. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  April  28,  1998. 
Aida  Alvarez, 

Administrator. 

(PR  Doc  98-12080  Filed  5-6-98;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  »3078] 

State  of  Tennessee 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  20,  1998, 
and  amendments  thereto  on  April  22 
and  23, 1  find  that  the  followang 
counties  in  the  State  of  Tennessee 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes,  and  flooding  beginning  on 
April  16,  1998  and  continuing: 
Anderson.  Bradley.  Campbell, 
Claiborne.  Crockett,  Davidson,  Dickson, 
Dyer.  Hancock,  Knox.  Lawrence, 
Loudon.  Maury,  Morgan.  Pickett,  Rhea, 
Robertson,  Sevier,  Union,  Wayne,  and 
Wilson.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  June  19,  1998,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  January  20,  1999  at 
the  address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration.  Disaster  Area  2  Office. 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Bledsoe, 
Blount,  Cannon.  Cheatham,  Clay,  Cocke, 
Cumberland,  Decatur,  DeKalb,  Fentress, 
Gibson,  Giles,  Grainger,  Hamilton, 
Hardin,  Hawkins,  Haywood,  Hickman, 
Houston,  Humphreys.  Jefferson.  Lake, 
Lauderdale,  Lewis,  Madison,  Marshall, 
McMinn,  Meigs.  Monroe.  Montgomery, 
Obion,  Overton,  Perry,  Polk,  Roane, 
Rutherford,  Scott,  Smith,  Sumner, 
Trousdale,  and  Williamson  Counties  in 
Tennessee;  Bell  Clinton,  Logan, 
McCreary,  Simpson,  Todd.  Wayne,  and 
Whitley  Counties  in  Kentucky; 
Lauderdale  and  Limestone  Counties  in 
Alabama,  Lee  and  Scott  Counties  in 
Virginia;  Haywood  and  Swain  Counties 
in  North  Carolina,  and  Catoosa,  Murray, 
and  Whitfield  Counties  in  Georgia. 

The  interest  rates  are: 


Percent 

Physical  Darriage 

Homeowners  with  credit 
available  elsewhere  

7.000 

Homeowners  without  credit 
available  elsewhere       

3500 

Businesses  with  credit  avail- 
able elsewhere            

8.000 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere  

4.000 

Percent 

Others  (includir>g  norvprofit 
organizatKXis)  with  credit 
available  elsewhere  

7  125 

For  Economic  injury : 

Businesses  and  small  agncut- 
tural  cooperatives  without 
credit  availatMe  elsewhere 

4000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  307812.  For 
economic  injury  the  numbers  are 
983800  for  Tennessee,  983900  for 
Kentucky,  984000  for  Alabama,  984800 
for  Virginia,  984900  for  North  Carolina, 
and  985000  for  Georgia. 

Dated:  April  28.  1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 
Vtfmard  Kulik, 

Ai  icx  ju  (e  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-12081  Filed  5-6-98;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Information  Co^ect'or-  Ac;  v'lfs; 
Proposed  Co'iectiO'"  Rec^ests  and 
Comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (0M6).  as  well  as 
information  collection  packages 
submitted  to  0MB  for  clearance,  in 
compliance  with  Public  Law  104-13 
effective  October  1,  1995,  The 
Paperwork  Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 
current  0MB  approval(s)  or  are 
proposed  new  collection(s): 

1.  Representative  Payee  Report — 
0960-0068.  Forms  SSA-6230  and  SSA- 
623  are  used  by  the  Social  Security 
Administration  (SSA)  to  determine  the 
continuing  suitability  of  an  individual/ 
organization  to  serve  as  representative 
payee.  Form  SSA-6230  is  sent  to 
parents,  stepparents  and  grandparents 
with  custody  of  minor  children 
receiving  Social  Security  benefits. 

Form  SSA-623  is  sent  to  all  other 
payees  writh  or  without  custody  of  the 
beneficiary.  The  respondents  are 
individuals  and  organizations  who  serve 
as  representative  payees  for  SSI  and 
Social  Security  beneficiaries. 


SSA-623 


SSA-6230 


Number  of  Respondents 3,350,875 


2.099.298 


Z'-'t. 
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Frequency  ot  Response  

Average  Burden  Per  Response 
Estimaied  Annual  Burden  


SSA-623 


15  minutes  .. 
837.719  hrs 


SSA-6230 


15  minutes. 
524,824  hrs. 


2.  Request  for  Social  Security 
Earnings  Statement— 0960-0525.  The 
information  on  Form  SSA-7050  is  used 
by  SSA  to  identify  the  requestor,  to 
define  the  earnings  information  being 
requested,  and  to  inform  the  requester  of 
the  fee  for  such  information.  Based  on 
the  information  provided,  SSA  produces 
the  requested  statement.  The 
respondents  are  individuals  and 
organizations  that  use  this  form  to 
request  statements  of  earnings  from 
SSA. 

Numb*fr  of  Respondents:  44,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  11 
minutes. 

Estimated  Average  Burden:  8,067 
hours. 

3.  Request  for  Change  in  Time/Place 
of  Disability  Hearing — 0960-0348.  The 
information  on  Form  SSA-769  is  used 
by  the  Social  5>ecurity  Administration 
(SSA)  to  provide  claimants  with  a 
structured  format  to  exercise  their  right 
to  request  a  change  in  the  time  or  place 
of  a  scheduled  disability  hearing.  The 
information  will  be  used  as  a  basis  for 
granting  or  denying  requests  for  changes 
and  for  rescheduling  hearings.  The 
respondents  are  claimants  who  wish  to 
request  a  change  in  the  time  or  place  of 
their  disability  hearing. 

Number  of  Respondents:  7.483. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  8 
minutes. 
Estimated  Average  Burden:  998  hours. 

4.  Request  for  Reconsideration — 
Disability  Cessation—  0960-0349.  The 
information  on  Form  SSA-789  is  used 
by  SSA  to  schedule  hearings  and  to 
develop  additional  evidence  for 
individuals  who  have  received  an  initial 
or  revised  determination  that  their 
disability  ceased,  did  not  exist,  or  is  no 
longer  disabling.  The  respondents  are 
disability  beneficiaries  who  file  a  claim 
for  reconsideration. 

Number  of  Respondents:  15,015. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  12 
minutes. 

Estimated  Average  Burden:  3.003 
hours. 

5.  Summary  of  Evidence — 0960-0430. 
The  information  on  Form  SSA-887  is 
used  by  State  Disability  Determination 
Services  (DDS)  to  provide  claimants 
with  a  list  of  medical/vocational  reports 
pertaining  to  their  disability.  The  form 


will  aid  claimants  in  reviewing  the 
evidence  in  their  folders  and  will  be 
used  by  hearing  officers  in  pyreparing  for 
and  conducting  hearings.  The 
respondents  are  State  DDSs  that  make 
disability  determinations. 

Number  of  Respondents:  22.024. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Average  Burden:  5.506 
hours. 

6.  Report  of  Work  Activity — Notice  of 
Continuing  Disability— 0960-0108.  The 
information  collected  on  Form  SSA- 
3945  will  be  used  by  SSA  to  determine 
whether  an  individuals  work  after 
entitlement  to  disability  is  cause  for  that 
entitlement  to  end.  The  respondents  are 
individuals  who  report  earnings  after 
their  entitlement  to  disability  benefits. 

Number  of  Respondents:  140.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  45 
minutes. 

Estimated  Average  Burden:  105.000 
hours. 

7.  Employee  Identification 
Statement— 0960-0473.  The  information 
on  Form  SSA— 4156  is  used  by  SSA  to 
resolve  situations  where  two  or  more 
individuals  have  used  the  same  Social 
Security  Number  (SSN),  and  an 
employer  has  erroneously  reported 
earnings  under  an  SSN.  The 
respondents  are  employers  involved  in 
erroneous  wage  reporting. 

Number  of  Respondents:  4,750. 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Average  Burden:  792  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration. 
DCFAM.  Attn:  Nicholas  E.  Tagliareni, 
6401  Security  Blvd..  l-A-21  Operations 
BIdg..  Baltimore.  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information:  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity:  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


II.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  Disability  Hearing  Officer's  Report 
of  Disability— 0960-0507.  The 
information  on  Form  SSA-1204-BK  is 
used  by  the  Disability  Hearfng  Officer 
(DHO)  to  conduct  and  document 
disability  hearings  and  to  provide  a 
structured  format  that  covers  all 
conceivable  issues  relating  to  SSI  claims 
for  disabled  children.  The  completed 
Form  SSA-1204-BK  will  aid  the  DHO 
in  preparing  the  disability  decision  and 
will  provide  a  record  of  what  transpired 
at  the  hearing.  The  respondents  are 
DHOs  in  the  State  Disability 
Determination  Services  (DDS). 

Number  of  Respondents:  100.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  100.000 
hours. 

2.  Disability  Hearing  Officer's  Report 
of  Disabihty  Hearing— 0960-0440.  The 
information  on  Form  SSA-1205  is  used 
by  DHOs  to  conduct  and  record 
disability  hearings  for  adults.  The  form 
serves  as  a  guide  in  conducting  the 
hearings  and  ensures  that  all  pertinent 
issues  are  considered.  The  respondents 
are  DHOs  in  the  State  DDSs. 

Number  of  Respondents:  100.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  100.000 
hours. 

3.  Disability  Hearing  Officer's 
Decision— 0960-0441  The  DHO  uses 
the  information  on  Form  SSA-1207  and 
the  supplements — which  apply  to  the 
type  of  claim  involved — in  preparing 
the  disability  decision.  The  form  will 
aid  the  DHO  in  addressing  the  crucial 
elements  of  the  case  in  a  sequential  and 
logical  fashion.  The  respondents  are 
DHOs  in  the  State  DDSs. 

Number  of  Respondents:  100.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  45 
minutes. 

Estimated  Annual  Burden:  75,000 
hours. 

4.  Chinese  Custom  Marriage 
Statement  (By  One  or  Both  of  the 
Parties);  and  Statement  Regarding 
Chinese  Custom  Marriage — 0960-0086. 
The  information  on  Forms  SSA-1344 
and  1345  is  used  by  SSA  to  determine 
if  an  alleged  spouse  of  the 
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numberholder  is  legally  married,  in  The  respondents  are  individuals 

order  to  be  paid  Social  Security  benefits,     applying  for  benefits  based  upon  a 


Chinese  custom  marriage  or  individuals 
who  attended  the  marriage  ceremony. 


SSA-1344 


SSA-1345 


Number  ot  Resoondents  

■^•■equencv  o'  Response 
f^</erage  Buroen  Pe'  Response 
Estimated  Annual  Burden  


100  

1   

14  minutes 
23  hours    .. 


100. 

1. 

14  minutes. 

23  hours. 


5.  Student's  Statement  Regarding 
School  Attendance — 0960-0105.  The 
information  on  Form  SSA-1372  is  used 
by  SSA  to  determine  if  a  claimant  is 
entitled  to  Social  Security  benefits  as  a 
student.  The  respondents  are  student 
claimants  for  Social  Security  benefits. 

Number  of  Respondents:  200,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  33.333 
hours. 

6.  Application  for  Benefits  under  the 
Italy-U.S.  International  Social  Security 
Agreement— 0960-0445  The 
information  on  Form  SSA-2528  is  used 
by  SSA  to  determine  if  a  resident  of 
Italy  is  eligible  for  Social  Security 
benefits  under  the  Italy-U.S'.  Social 
Security  agreement.  The  respondents 
are  Italian  residents  who  file  for  U.S. 
benefits  with  the  Italian  Social  Security 
Agency. 

Number  of  Respondents:  200. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  67  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMBl  Office  of  Management  and 
Budget,  01R,\,  .Attn.  Laura  Oliven, 
New  Eve(  utive  Office  Building.  Room 
10230,  725  17th  St.,  NW.  Washington, 
D.C.  20503 

(SSA)  Social  Security  Administration, 
DCFAM.  Attn:  Nicholas  E,  Tagliareni, 
l-A-21  Operations  BIdg..  6401 
Security  Blvd..  Baltimore.  MD  21235 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 

Date:  May  \.  1998 
Nicholas  £.  Tagliareni, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Doc  98-12152  Filed  5-6-98;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Testing  Modifications  to  Initial 
Disability  Claim  Procedures  and 
Disability  Determination  Procedures: 
Test  Sites  for  Disability  Claim  Manager 
Positions 

AGENCY:  Social  Security  Administration 

(SSA), 

action:  Notice  of  test  sites  and  the 

duration  of  tests  involving  a  disability 

claim  manager 

SUMMARY:  SSA  is  announcing  the 
locations  and  the  duration  of  additional 
tests  that  it  will  conduct  under  the 
current  rules  at  20  CFR  404  906  and 
416.1406.  Those  rules  authorize  the 
testing  of  several  modifications  to  the 
disability  determination  procedures  and 
disability  claim  procedures  that  we 
normally  follow  in  adjudicating  claims 
for  disability  insurance  benefits  under 
title  II  of  the  Social  Security  Act  (the 
Act)  and  claims  for  supplemental 
security  income  (SSI)  payments  based 
on  disability  under  title  XVI  of  the  Act. 
This  notice  announces  the  test  sites  and 
duration  of  tests  involving  use  of  a 
disability  claim  manager  (DCM). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Fusseii,  DCM  Test  Lead,  Office 
of  the  Commissioner.  Disability  Process 
Redesign  Team,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland,  21235, 
41O-96S-q230. 

SUPPLEMENTARY  INFORMATION:  Current 
regulations  at  §§  404.906  and  416.1406 
authorize  us  to  test  several  different 
modifications  to  the  disability 
determination  procedures.  In  our 
regulations,  we  explained  that  prior  to 
commencing  each  test  or  group  of  tests, 
we  would  publish  a  notice  in  the 
Federal  Register  describing  the  model(s) 
that  we  will  test,  where  the  test  sites 
will  be  and  the  duration  of  the  tests. 
SSA  is  announcing  the  locations  and  the 
duration  of  tests  involving  a  DCM  that 
it  will  conduct  under  the  authority  of 
these  regulations.  On  or  about  May  11. 
1998,  we  will  begin  testing  the  DCM 
process  at  the  test  sites  fisted  below 
(some  of  which  are  located  at  federal 
sites  and  some  of  which  are  located  at 
state  sites). 


Under  SSA's  Plan  for  a  New  Disability 
Claim  Process  approved  by  the 
Commissioner  of  Social  Security  in 
September  1994  (the  disability  redesign 
plan),  the  DCM  will  be  the  focal  point 
for  medical  and  non-medica!  claim 
activities  from  the  time  an  initial  claim 
for  disability  benefits  is  filed  until  an 
initial  determination  is  made  on  the 
claim.  The  DCM  may  be  either  a  State 
agency  employee  or  a  Federal  employee 
and  may  be  assisted  by  other 
individuals.  When  an  application  for 
benefits  based  on  disability  is  handled 
by  a  DCM,  the  DCM  will  explain  the 
disability  programs  and  how  we 
determine  whether  all  the  requirements 
for  "disability  benefits  are  met.  The  DCM 
will  explain  what  will  be  expected  of 
the  applicant  during  the  claims  process 
and  provide  information  or  assistance  to 
the  applicant,  as  necessary.  The  DCM 
will  also  provide  information  regarding 
the  claimant's  right  to  representation 
and  will  provide  appropriate  referral 
sources  for  representation. 

The  DCM  will  manage  the  case  from 
intake  to  point  of  determination.  He/she 
may  work  in  a  team  environment  with 
access  to  experts  such  as  medical  or 
vocational  consultants  and  technicians 
such  as  specialist  coaches  for  advice 
and  guidance.  A  Claims  Support 
Specialist  (CSS)  may  also  provide 
assistance  in  the  non-medical  aspects  of 
the  disability  workload  for  the  Federal 
and  State  DCM.  DCM  cases  will  be 
limited  to  initial  adult  title  11  and  title 
XVI  disability  claims  that  can  be  fully 
processed  through  SSA's  automated 
systems. 

The  DCM  will  make  the  initial 
disability  determination,  after  any 
appropriate  consultation  with  a  medical 
or  psychological  consultant,  and  will 
obtain  the  forms  used  to  certify  the 
medical  consultant's  concurring 
signature  on  the  disability 
determination  to  SSA.  The  DCM  will 
also  determine  whether  other  conditions 
of  eligibility  (for  benefits  for  disability 
cases  associated  with  programs 
administered  by  SSA)  are  met.  However, 
when  the  DCM  is  a  State  agency 
employee,  a  Federal  employee  will 
make  the  final  determination  regarding 
whether  the  other  conditions  for 
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entitlemeni  to  benefits  are  met  (as 
required  by  law). 

We  will  continue  the  tests  for 
approximately  .16  months.  We  plan  to 
test  the  use  of  a  DCM  in  35  sites  located 
in  15  states.  The  sites  selected  represent 
a  mi.x  of  ^eographic  areas  and  case 
loads  We  will  publish  another  notice  in 
the  Federal  Register  if  we  extend  the 
duration  of  the  test  or  expand  the  test 
sites.  For  the  purpose  of  these  tests,  a 
DCM  will  be  either  an  employee  of  the 
State  agency  that  makes  disability 
determinations  for  SSA  or  an  SSA 
employee.  The  testing  of  the  DCM  in  the 
sites  listed  below  are  separate  from,  and 
in  addition  to.  the  testing  of  the  Full 
Process  Model  which  we  previously 
announced  on  April  4.  1997  (62  FR 
16209,  62  FR  16210)  and  August  1.  1997 
(62  FR  41457)  Tests  of  the  DCM 
position  will  be  held  at  the  following 
locations: 
Social  Security  Administration,  Field 

Office,  2600  Mount  Ephraim  Ave, 

Canrtden.  N  J  08104 
Social  Security  Administration.  Field 

OfTice.  22  Sussex  Street,  Hackensack, 

NJ  07302 
Social  Security  Administration.  Field 

Office.  Capitol  Center  Bldg..  2nd 

Floor.  .50  East  State  Street.  Trenton.  NJ 

08608 
Social  Security  Administration.  Field 

Office.  52  Charles  Street.  New 

Brunswick,  N J  08901 
Social  Security  Administration.  Field 

Office.  970  Broad  Street.  Room  1035, 

Newark.  N|  07102 
Social  Security  Administration.  Field 

Office.  3733  W  University  Boulevard, 

Suite  100.  Jacksonville.  FL  32217 
Social  Security  Administration.  Field 

Office.  1395  S  Marietta  Parkway. 

Building  100.  Room  130.  Marietta.  GA 

30067 
Social  Security  Administration.  DCM 

Unit,  100  West  Capitol  Street.  Room 

401,  Jackson.  MS  39201 
Social  Security  Administration,  Field 

Office,  9  St.  Emanuel  Street.  Mobile. 

AL  36602 
Social  Security  Administration,  Field 

Office,  Worthman  Mall.  Suite  235. 

5800  Fairfield  Avenue.  Fort  Wayne. 

IN  46807 
Social  Security  Administration.  Field 

Office.  575  N  Pennsylvania  Avenue. 

Room  617,  Indianapolis,  IN  46204 
Social  Security  Administration.  Field 

Office.  6951  E  30th  Street, 

Indianapolis.  IN  46219 
Social  Security  Administration.  Field 

Office.  2715  W  Monroe  Street. 

Springfield,  IL  62704 
Social  Security  Administration.  Field 

Office.  1673  S  9th  Street,  5th  Floor. 

Milwaukee.  WI  53204 


Social  StJcurUy  Adniinistralion,  Field 

Office.  4120  Oakwood  Hills  Parkway. 

Eau  Claire.  WI  54701 
Social  Security  Administration.  Field 

Office.  850  Nebraska  Avenue.  Kansas 

City.  KS  66101 
Social  Security  Administration.  Field 

Office,  210  Walnut  Street,  Federal 

Building,  Room  293,  Des  Moines,  LA 

50309 
Social  Security  Administration.  DCM 

Unit.  1616  Champa  Street.  4th  Floor. 

Denver.  CO  80202 
Social  Security  Administration.  DCM 

Unit.  46  West  300  South.  Suite  100. 

Salt  Lake  City,  UT  84104 
Social  Security  Administration,  DCM 

Unit.  301  South  Park,  Room  138. 

Helena.  MT  59626 
Social  Security  Administration.  Field 

Office.  7227  North  16th  Street.  Suite 

190.  Phoenix.  AZ  85020 
Social  Security  Administration.  Field 

Office.  McNamara  Building.  Room 

1550.  477  Michigan  Avenue.  Detroit. 

MI  48226 
Social  Security  Administration.  Field 

Office,  525  Munson  Avenue.  Traverse 

City  MI  49686 
State  of  New  Jersey.  Division  of 

Disability  Determination.  506  Jersey 

Avenue.  New  Brunswick  NJ  08901 
State  of  Alabama.  Division  of  Disabi  lity 

Determinations.  2545  Rocky  Ridge 

Lane.  Birmingham  AL  35216 
State  of  Georgia,  Dept  of  Human 

Resources.  Div  of  Rehab  Srvcs. 

Disability  Adjudication  Sec..  330  W 

Ponce  de  Leon  Avenue.  Decatur  GA 

30030 
State  of  Florida.  Div  of  Voc  Rehab.  Div 

of  Disability  Determinations.  4140 

Woodcock  Drive.  Jacksonville  FL 

32254 
State  of  Wisconsin.  Div  of  Voc  Rehab. 

Disability  Determination  Bureau.  1st 

Floor  Olds  Seed  Building,  722 

Williamson  Street,  Madison  WI  53703 
State  of  Indiana,  Div  of  Aging  4  Rehab, 

Disability  Determination  Bureau,  225 

New  Jersey  Street.  Indianapolis  IN 

46204 
State  of  Illinois.  Dept  of  Rehab  Srvcs. 

Bureau  of  Disab  Determination  Srvcs. 

100  N  1st  Street.  5th  Floor, 

Springfield  IL  62702 
State  of  Michigan,  Disability 

Determination  Services,  315  East 

Front  Street.  Traverse  City  MI  49684 
State  of  Michigan.  Disability 

Determination  Services,  1200  Sixth 

Street,  10th  Floor,  Detroit  Ml  48226 
State  of  Kansas.  Dept  of  Social  A  Rehab 

Srvcs.  Disability  Deter  &  Referral 

Srvcs.  Suite  100,  3640  SW  Topeka 

Blvd.,Topeka  KS  66611 
State  of  Iowa,  Div  of  Voc  Rehab  Srvcs, 

Disability  Determination  Services.  510 

East  12th  Street.  Des  Moines  L\  50319 


State  of  Arizona.  Disability 

Determination  Services.  3310  N  19th 

Avenue.  Phoenix  AZ  85016 

Not  all  disability  cases  received  in  the 
test  sites  listed  above  will  be  handled 
under  the  test  procedures.  During  the 
test.  DCM  cases  will  be  randomly 
selected  from  initial  adult  title  II  and 
title  XVI  disability  claims  that  can  be 
fully  processed  through  SSA's 
automated  systems.  When  a  claim  is 
handled  by  a  DCM  as  part  of  the  test,  the 
claim  will  be  proces.sed  under  the 
procedures  established  under  the 
regulations  cited  above. 

Dated:  April  30.  1998. 
Sue  C.  Davit, 

Director,  Disability  Process  Redesign  Team. 
IFR  Doc  9»-1 2153  Filed  S-6-98,  8:45  ami 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  2799] 

Determination  With  Respect  to  the 
Assistance  Program  for  Ukraine 

Fursudiit  to  ihe  duthorit\  vestfii  in  me 
by  subsection  (k)  under  the  heading 
"Assistance  for  the  New  Independent 
States  of  the  former  Soviet  Union"  in 
Title  II  of  the  foreign  Operations.  Export 
Financing,  and  Related  Programs 
Appropriations  Act.  1998  (Pub  L.  105- 
118).  I  hereby  determine  and  certify  that 
the  Government  of  Ukraine  has  made 
significant  progress  toward  resolving 
complaints  made  by  United  States 
investors  to  the  United  States  Embassy 
prior  to  April  30.  1997. 

This  determination  shall  be  provided 
to  the  Congress  and  published  in  the 
Federal  Register. 

1 1.,!-;    April  28    1998. 
Madeline  Albright. 
Secretary  of  State. 

Memorandum  of  Justification 
Rp^anling  Ortification  I  nder  Title  II 
of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
.Appropriations  .\ct.  1998  (Pub.  L.  105- 
118) 

In  reviewing  complaints  made  by 
twelve  U.S.  investors  or  businesses  to 

the  United  States  Embassy  in  Kiev  prior 
to  April  30,  1997.  concerning  specific 
problems  affecting  their  operations  in 
Ukraine,  the  Secretary  of  State  has 
found  that  the  Government  of  Ukraine 
has  made  significant  progress  toward 
resolving  those  complaints  Our  review 
of  these  cases  found  resolution  or 
significant  progress  towards  resolution 
in  seven  of  the  twelve  cases.  This 
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finding  will  allow  the  Administration  to 
obligate  certain  funds  for  assistance  to 
Ukraine  which  until  now  had  been 
withheld  from  obligation  under  Title  II 
of  Pub.  L.  105-118,  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  .Appropriations  Act, 
1998. 

Ukraine  has  demonstrated  its 
commitment  to  strategic  partnership 
with  the  U.S.  and  integration  into  the 
West,  Recent  Ukrainian  actions  on  non- 
proliferation  have  built  on  a  record  of 
responsible  condurt  in  the  security  and 
foreign  policy  issues  that  merit 
continued  US.  support 

The  Administration  remains  .seriously 
concerned,  however,  about  the 
investment  climate  and  prospects  for 
economic  reform  in  Ukraine  Despite 
progress  on  specific  complaints  by 
certain  U.S.  investors,  some  complaints 
have  not  been  resolved,  and  new  cases 
have  arisen.  In  addition,  we  have  seen 
no  evidence  of  improvement  in 
Ukraine's  investment  climate  and  only 
limited  progress  toward  economic 
reform.  Because  a  large  share  of  U.S. 
assistance  to  Ukraine  is  provided  to 
support  economic  reform,  and  because 
improvement  of  Ukraine  s  investment 
climate  is  critical  to  achieving 
sustainable  economic  growth,  lack  of 
progress  in  these  areas  raises  concerns 
about  the  usefulness  of  U.S.  assistance 
to  the  Government  of  Ukraine  in  these 
sectors. 

After  reviewing  the  status  of 
economic  reform  in  Ukraine,  we  have 
concluded  that  assistanrre  currently 
allocated  to  support  the  implementation 
of  specific  reforms  by  the  Government 
of  Ukraine  would  not  be  used  effectively 
in  the  absence  of  concrete  progress  on 
economic  reform.  This  includes  funds 
originally  intended  to  provide  technical 
assistance  to  the  Government  of  Ukraine 
in  such  areas  as  fiscal  and  budgetary 
reform,  bankruptcy  reform,  energy 
sector  reform,  and  the  creation  of  a 
private  agricultural  sector  We  are 
therefore  withholding  these  funds  from 
obligation  and  will  reprogram  them  in  a 
few  months  to  more  productive  uses 
within  Ukraine  unless  the  Government 
of  Ukraine  implements  the  necessary 
reforms  in  these  sectors  and  takes 
additional  steps  to  resolve  outstanding 
U.S.  business  cases  in  Ukraine. 

We  will  continue  to  monitor  progress 
in  Ukraine  on  reform  and  in  the 
investment  climate,  including  treatment 
of  U.S.  investors  in  Ukraine,  with  the 
goal  of  ensuring  that  all  US  assistance 
is  used  effectively  to  encourage  and 
promote  the  reforms  needed  to  stimulate 
sustainable  economic  growth.  We  will 
also  continue  to  monitor  the  coniplamls 
made  by  U.S.  investors  which  are 


subject  to  the  certification  requirement, 
as  well  as  other  ca.ses  which  have 
arisen   to  ensure  that  progress  is 
sustained. 

IFR  D<m;  96-12158  Filed  5-6-98;  8:45  ami 

aiLUNG  COOC  4710-ia-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  193;  Terrain 
and  Airport  Databases;  Correction 

AGENCY;  Federal  .Aviation 
-Administration.  DOT 
ACTION:  Corrections, 

summary:  In  notice  document  98-10681 

ort  page  19997  in  the  issue  of 
Wednesday.  .Apnl  22.  1998  (Vol.  63,  No. 
77).  make  the  following  corrections; 
On  page  19997  m  the  first  column, 
under  (4)  Review  Proposed  Terms  of 
Reference,  add  a   EUROCAE  Working 
Group  44  Terms  of  Reference;  b 
Proposed  Terms  of  Reference,  RTCA 
Paper  .No.  075-98/PMC-006.  In  the 
second  column,  under  (7).  add  a. 
Summary  of  Activities  Already 
Performed  by  Working  Group  44 
Subgroup  2.  b.  Review  of  Previous 
Working  Group  44  Subgroup  2  Meeting 
Minutes  and  Action  Items,  .Add  a  new 
item:  Industry  Requirements  for  Terrain 
and  Obstacle  Information  for 
Aeronautical  Use:  a.  Proposed  Table  of 
Contents  ad  Applicable  Working  Papers; 
b  Areas  to  be  Covered  by  This 
Document,  c  Potential  .Applications;  d. 
Data  User  Requirements,  e  Potential 
Sources  of  Data;  f  Methods  of  Data 
Origination  and  Compilation;  g.  Target 
Date  for  Completion. 

Issued  in  Washington.  DC.  on  May  1,  1998. 
Janice  L.  Peters, 
Dttsig.nated  Official. 
(FR  Doc.  98-12133  Filed  5-6-98;  8:45  am) 

BILUNG  CODE  4910-1J-M 


DEPARTMENT  OF  TRANSPORTATtON 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
Valley  International  Airport,  Hariington, 
Texas 

AGENCY:  Federal  .Aviation 
.Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FA.A  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  impose  and  use  the- 
revenue  from  a  PFC  at  Valley 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158), 
DATES:  Comments  must  be  received  on 
or  before  June  8,  1998. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address;  Mr.  Ben  Guttery, 
Federal  Aviation  Administration. 
Southwest  Region.  Airports  Division, 
Planning  and  Programming  Branch. 
ASW-610D.  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  tiij  FAA  must 
be  mailed  or  delivered  to  Mr.  Jon 
Mathiasen,  Director  of  Aviation,  of 
Valley  International  Airport  at  the 
following  address;  Jon  E.  Mathiasen, 
A.A.E.,  Director  of  Aviation,  Valley 
International  Airport.  Airport  Terminal 
Building,  Hariington,  Texas  78550. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158 

FOR  FURTHER  INFORMATION  COKTACT:  Mr. 
Ben  Guttery.  Federal  Aviation 
Administration.  Southwest  Region, 
Airports  Division.  Planning  and 
Programming  Branch.  ASW-610D,  Fort 
Worth.  Texas  76193-0610.  (817)  222- 
5614. 

Hie  apphcation  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENT ARV  INPORMATKJN:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Valley  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Exp^msion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  April  27,  1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  22,  1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,  1998. 
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Proposed  charge  expiration  date: 
October  I,  2001. 

Total  estimated  PFC  revenue: 
$4,024,979  00. 

PFC  application  number:  98-0 1-C- 

00-HRL. 

Brief  description  of  proposed  projects: 

Projects  To  Impose  and  Use  PFCs 

Groove  Runway  13/31.  Airfield 
Signaxe.  Reconstruct  South  Apron, 
Airfield  Drainage.  Land  Acquisition, 
Part  150  Land  Acquisition,  Access 
Roads.  Runway  and  Taxiway 
Improvements,  ARFF  Suits.  Storm 
VVatur  Prevention  Plan,  Replace  Access 
Control  System.  Reconstruct  Air  Freight 
Aprons — North  A  South.  Replace  ARFF 
Vehicles  (2).  Terminal  Jet  Bridges  (3). 
Overlay  Runway  17L/35R,  Concourse 
Carpet  Replacement.  FIDS  and  PA 
System,  PFC  Development,  Overlay  CA 
Ramps.  Overlay  Taxiways  Bravo  and 
Foxtrot.  loint  Seal  Air  Carrier  Parking 
Apron.  Part  150  and  Master  Plan 
Update.  Airport  Entrance  Road  (Iwo 
Jima  Blvd.).  Improve  Terminal  Drainage. 
Terminal  Roadway  Signs.  Terminal 
Upgrade/Improvement,  Security 
Fencing.  Runway  Sweeper,  and 
Terminal  Entrance  Road  and  Arcade 
Sidewalk. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 

PFCs: 

All  Air  Taxi/Commercial  Operators 
filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFOHMATtON  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at; 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division. 
Planning  and  Programming  Branch. 
AS\V-610D.  2601  Meacham  Blvd..  Fort 
Worth.  Texas  76137-4298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Valley 
International  Airport. 

Issued  in  Forth  Worth.  Texaa  on  April  27, 
1998 

Edward  N.  Agnew, 
Acting  Manager.  Airports  Division 
|FR  Doc  9»-12136  Filed  5-«-9«:  8:45  am] 

WUJNO  COM  4«1»-1«-M 

DEPAM'MENTOF  TRANSPORTATION 
Maritime  Administration 

Voluntflfv  ("termodal  Saalift 

A  j  „Kf'H'f  '    V  SA)/  Joint  Planning 

A   !,   -^ury  GrOup  (JPAG) 


action:  Synopsis  of  April  23-24.  1998 
meeting  with  VISA  participants. 


On  April  23-24.  1998.  the  Maritime 
Administration  (MARAD)  and  the 
United  States  Transportation  Command 
(USTRANSCOM)  co-hosted  a  meeting  of 
the  Voluntary  Intermodal  Sealift 
Agreement  (VISA)  Joint  Planning 
Advisory  Group  (JPAG)  at  the  United 
States  Transportation  Command.  Scott 
Air  Force  Base.  Illinois. 

Meeting  attendance  was  by  invitation 
only,  due  to  the  nature  of  the 
information  discussed  and  the  need  for 
a  government-issued  security  clearance. 
Of  the  27  U.S. -Hag  carrier  corporate 
participants  enrolled  in  VISA  at  the 
time  of  the  meeting.  9  were  represented, 
as  well  as  representatives  from  the 
Department  of  Defense  (DoD)  and  the 
Department  of  Transportation  (DOT). 

Government  representatives  provided 
operational  briefs  for  the 
USTRANSCOM  command  post  exercise 
Turbo  Challenge  98  which  was  the 
principal  focus  of  the  JPAG.  During  the 
exercise.  VISA  Stage  III  was  activated 
and  VISA  capacity  was  allocated.  In 
addition  to  evaluating  previously 
developed  Concepts  of  Operation,  the 
exercise  tested  VISA  carriers"  ability  to 
position  vessel  capacity  to  meet  VISA 
Stage  III  requirements  for  a  major 
regional  contingency. 

The  full  text  of  the  VISA  program  is 
published  in  62  FR  6837-6845,  dated 
February  13.  1997.  One  of  the  program 
requirements  is  that  MARAD 
periodically  publish  a  list  of  VISA 
participants  in  the  Federal  Register  As 
of  April  28.  1998.  the  following 
commercial  U.S. -flag  vessel  operators 
are  enrolled  in  VISA  with  MARAD: 
Alaska  Cargo  Transport.  Inc..  American 
Auto  Carriers,  Inc..  American  Automar. 
Inc..  American  President  Lines.  Ltd.. 
American  Ship  Management.  LLC. 
Central  Gulf  Lines,  Inc..  Crowley 
Maritime  Corporation.  Dixie  Fuels  II. 
Ltd..  Falgout  Brothers.  Inc..  Farrell  Lines 
Incorporated.  First  American  Bulk 
Carrier  Corp..  Lykes  Lines  Limited. 
L.L.C..  Maersk  Line  Limited.  Matson 
Navigation  Company.  Inc..  Moby  Marine 
Corporation,  NPR.  Inc..  OSG  Car 
Carriers.  Inc..  Osprey  Shipholding 
Corp..  LLC.  RR  &  VO  LLC.  Sealift.  Inc.. 
Sea-Land  Service,  Inc.,  Smith  Maritime, 
Totem  Ocean  Trailer  Express.  Inc., 
Trailer  Bridge,  Inc..  TransAtlantic  Lines 
LLC.  Van  Ommeren  Shipping  (USA) 
LLC.  and  Waterman  Steamship 
Corporation. 

CONTACT  PERSON  FOR  ADOfTlONAL 
INFORMATION:  Raymond  R.  Barberesi. 
Director.  Office  of  Sealift  Support.  (202) 
366-2323. 


Bv  order  of  the  .Maritime  Administrator. 
)oel  C  Richard. 
Secretary 
IFRDoc  98-12128  Filed  5-6-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  DocKel  No   33407] 

Dakota.  Minnesota  4  Eastern  Railroad 
Ccrporation  Construction  Into  the 
Powder  River  Basin 

AGENCY:  Surface  Transportation  Board. 

DOT 

ACTION:  Notice  of  issuance  of  procedural 

schedule. 


SUMMARY:  The  Board  has  received 
piiijiic  comments  on  the  proposed 
procedural  schedule  for  issuing  a 
decision  on  the  transportation  merits  of 
the  application  and  applicants  reply  to 
those  comments,  and  the  Board  is 
issuing  a  final  procedural  schedule. 
This  schedule  provides  for  issuance  of 
a  decision  within  180  days  of  the 
effective  date  of  this  decision  that  will 
address  the  transportation  issues 
relating  to  this  construction  application 
and  whether  the  proposal  satisfies  the 
criteria  of  49  U.S.C.  10901.  Any 
approval  would  be  conditioned  upon 
completion  of  the  environmental  review 
process  and  consideration  of 
environmental  issues,  which  would  be 
considered  in  a  final  decision  on 
whether  to  authorize  the  construction. 

DATES:  The  effective  date  of  this 
decision  is  May  7.  1998.  Pleadings  must 
be  filed  in  accordance  with  the  attached 
schedule.  All  filings,  except  notices  of 
intent  to  participate,  must  be 
concurrently  served  on  all  parties  of 
record  and  must  be  accompanied  by  a 
certificate  of  service. 
ADDRESSES:  Send  an  original  and  10 
copies  of  all  pleadings  referring  to  STB 
Finance  Docket  No.  33407  to:  Surface 
Transportation  Board.  Office  of  the 
Secretary.  Case  Control  Unit.  1925  K 
Street.  N.W..  Washington.  DC  20423.  To 
permit  concurrent  service  of  pleadings 
on  all  parties  of  record,  a  service  list 
containing  the  names  and  addresses  of 
all  parties  of  record  will  be  issued  by 
the  Board  in  a  subsequent  notice. 


AGENCY:  Maritime  Administration.  DOT.        Dated:  May  4. 1998. 


■  This  case  was  formerly  entitted  Dakota. 
MinneMXa  ft  Eastern  Railroad  Corporation — 
Construction  and  Operation — in  Campbell, 
Converse.  Niobrara,  and  Weston  Counties.  WY, 
Custer.  Fall  River.  Jacltson.  and  Pennington 
Counties.  SD.  and  Blue  Earth.  Nicollet,  and  Steele 
Counties.  MN.  We  have  shortened  the  title  for  the 
sake  of  simplicity. 


Federal  Register /Vol.  63.  No.  88  ^Thursday    Mav  ~    19PR 'Notices 


''2f 


FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H  .  Dettmar.  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.1 

SUPPLEMENTARY  INFORMATION:  By 
decision  served  March  11.  1998.  as 
corrected,  the  Board  published  notice  of 
a  construction  and  operation 
application  filed  by  the  Daicota. 
Minnesota  &  Eastern  Railroad 
Corporation  (DM&E)  -  and  requested 
comments  on  a  procedural  schedule 
based  on  one  proposed  by  DM&E  for 
consideration  of  the  transportation 
issues  regarding  the  application.  -'  That 
decision  also  required  DM&E  to  cause  to 
be  published  notices:  (1)  Advising  that 
comments  would  not  be  due  until  the 
Board  establishes  a  procedural 
schedule;  and  (2)  after  a  schedule  has 
been  adopted  by  the  Board,  setting  forth 
the  schedule,  including  the  due  date  for 
comments  on  the  merits  of  the  proposed 
transaction. 

We  received  over  two  hundred 
comments  on  the  proposed  procedural 
schedule.  Comments  were  filed  by 
landowners,  environmental  groups, 
shipper  organizations,  shippers  and 
receivers  (including  electric  utilities), 
railroads,  government  entities,  and  rail 
labor  unions  We  have  reviewed  ail  of 
these  comments  but,  in  light  of  their 
number,  will  not  mention  each 
comment  individuallv  here 

For  the  most  part,  the  parties 
opposing  the  proposed  schedule  state 
that  the  original  35-day  comment  period 
is  insufficient.  One  group  of  similar 
letters  ''  (over  50)  asks  that  we  allou 
comments  throughout  the  EIS  process. 
The  other  time  period  mentioned  most 
frequently  is  an  increase  in  the  initial 
public  comment  period  to  180  da  vs. 
There  are  also  a  few  suggestions  for 
comment  periods  of  up  to  400  days 

The  rationale  for  extending  the  time 
period  for  submitting  comments  is. 
generally,  that  the  proposal  is  extensive 
and  that  more  lime  is  needed  to  study 


'  OMftE  seeks  authority  to  construct  and  operate 
280.09  miles  of  new  railroad  line,  which  would 
extend  DMiE's  existing  rail  lines  into  the  Powder 
River  Basin  coal  fields  in  northeastern  Wyoming, 
and  DMftE  also  plans  several  related  projects. 
Notice  of  the  application  was  published  in  the 
Federal  Register  on  March  13,  1998  (63  FR  12576), 

■  DMiE  s  proposed  schedule  also  would  have 
covered  the  carrying  out  of  the  environmental 
review  process.  Our  March  11,  1998  decision  found 
that  it  would  be  premature  to  establish  anv  sort  of 
environmental  review  schedule,  but  directed  our 
Section  of  Environmental  .^nalysls  (SE,\rto  initiate 
the  environmental  review  process  On  March  27. 
1998.  SEA  published  a  notice  of  intent  to  prepare 
an  Environmental  Impact  Statement  (EIS). 
scheduling  agency  and  public  scoping  meetings 
between  April  29  and  June  30,  1998 

'The  second  largest  group  of  similar  letters  (over 
30)  does  not  specifically  address  the  procedural 
schedule:  rather,  these  letters  argue  against 
conditional  approval. 


it  and  to  seek  help  in  asserting  the 
parties'  positions  in  opposition.  These 
parties  argue  that  copies  of  the 
application  are  not  readily  available  to 
many  landowners,  and  that  the 
application  set  out  on  the  Internet  is 
incomplete. '  These  parties  edso  claim 
that  DM&E  has  had  years  to  prepare  its 
arguments  and  that  they  deser\'e  time  to 
counter  these  arguments  and  fully 
understand  the  public  convenience  and 
necessity  claims  of  DM&E.  There  are 
also  numerous  requests  for  local 
hearings,  contentions  that  consideration 
of  the  transportation  criteria  in  49 
U.S.C.  10901  prior  to  completion  of  the 
analysis  of  the  potential  environmental 
impacts  is  not  appropriate,  and 
assertions  that  there  is  no  public  need 
for  another  rail  line  to  serve  the  Powder 
River  Basin, 

There  ss  one  specific  proposal  for  an 
alternative  procedural  schedule.  It  is 
offered  by  the  777  Ranch,  *  This 
proposal  would  significantly  extend  the 
due  dates  for  the  various  pleadings ''  and 
ultimately  postpone  the  issuance  of  a 
decision  on  transportation  issues  by 
slightly  more  than  9  months,  for  a  total 
of  approximately  15  months  until  the 
decision  on  the  transportation  issues  is 
made. 

Numerous  parties  support  the  180  day 
schedule.*  These  parties  emphasize  that 
this  schedule  is  reasonable  and  provides 
adequate  time  for  submitting  evidence 
and  for  informed  decision  making  by 
the  Board 

In  support  of  the  proposed  schedule. 
DM&E  argues  that  many  of  the  opposing 
comments  appear  to  be  firom  parties 
"implacably"  against  the  project  who 
see  delay  as  a  desirable  end  in  itself. 
DM&E  also  claims  that  many  of  the 
opposing  comments  are  directed  to 
environmental  concerns,  while  others 
address  the  merits  of  the  proposal  rather 
than  the  amount  of  time  needed  to 
provide  adequate  opportunity  for  public 
participation  and  for  development  of  a 
sufficient  record  on  the  transportation 
merits  of  the  application,  DM&E  adds 
that  it  has  attempted  to  ensure  the  broad 


'  DM&E  placed  a  copy  of  the  application  on  the 
Internet  at  -WVV^-  DMER.ML.COM." 

"The  777  Ranch  and  the  Mid-States  Coalition  for 
Progress  list  the  same  PO  box  and  phone  number, 
and  their  pleadings  are  quite  similar.  The  SMS 
Ranch  Partnership  also  submitted  essentially 
identical  comments, 

'The  777  Ranch  would  make  these  changes  to  the 
proposed  schedule  (where  P  signines  the  date  of 
this  decision):  comments  due  from  P  +  35  to  P  + 
180:  STB  decision  setting  modified  procedure/oral 
hearing  from  P  •►  70  to  P  i-  215:  opposing  evidence 
and  argument  from  P  +  115  to  P  ♦  395;  and  STB 
decision  from  P  +  180  to  P  ♦  460 

•These  parties  also  frequently  mention  their 
support  for  the  construction  project  and  request 
expedited  consideration  of  the  environmental 
issues. 


availability  of  the  application  and  that 
it  went  well  beyond  Board  regulations 
in  this  regard. 

Turning  to  the  sf>ecific  requests  for 
lengthening  the  proposed  schedule, 
DM&E  notes  that  the  commenters 
apparently  did  not  take  into  account 
that,  after  the  initial  35-day  comment 
period,  there  would  be  a  further  80-day 
period  in  which  to  submit 
transportation  evidence  and  argument 
in  opposition.  In  addition.  DM&E  points 
out  that,  even  before  a  specific  schedule 
is  adopted,  interested  parties  will  have 
already  had  nearly  2  months  since  the 
application  was  filed  to  begin 
preparation  of  their  transportation 
comments. 

We  have  reviewed  all  the  comments 
received  on  the  proposed  procedural 
schedule  and  are  aware  of  the  concerns 
parties  have  raised  regarding  the 
amount  of  time  necessary  to  prepare 
their  cases  as  well  as  the  desire  of 
DM&E  to  have  an  expedited  schedule. 
Balancing  these  competing  concerns, 
and  with  fairness  to  all  parties  in  mind, 
we  have  decided  to  adopt  the  proposed 
180-day  procedural  schedule  for 
consideration  of  transportation  issues. 
This  schedule  will  ensure  that  all 
parties  are  accorded  due  process.  It  will 
allow  for  adequate  public  participation 
and  the  development  of  a  sufficient 
record  on  which  to  consider  the 
transportation  implications  of 
applicant's  construction  proposal  under 
49  U.S.C.  10901.  As  we  explained  in  our 
previous  decision,  any  approval  granted 
would  be  conditioned  upon 
consideration  of  the  environmental 
impacts  of  the  proposed  construction. 
Thus,  we  will  issue  a  subsequent 
decision  after  completion  of  the  EIS 
process,  and  only  at  that  point  would 
we  allow  construction  to  begin,  if 
appropriate,  based  on  a  consideration  of 
the  potential  environmental  impacts  of 
the  proposed  transaction.  The  courts 
have  found  that  it  does  not  violate  the 
environmental  laws  for  an  agBncy  to 
conditionally  approve  an  action  before 
the  completion  of  environmental 
review.  City  of  Grapevine  \ .  DOT,  17 
F.3d  1502  (DC.  Cir.  1984).  See  generally 
Missouri  Mining  Inc.  v.  ICC,  33  F.3d  980 
(8th  Cir,  1994)  (affirming  construction 
authorization  that  had  first  been 
conditionally  granted). 

Although  numerous  parties  have 
requested  that  we  extend  the  various 
time  periods  set  forth  in  the  proposed 
schedule,  none  of  these  requests  shows 
any  specific  need  for  additional  time  in 
order  to  address  transportation  issues 
under  the  statutory  standards  of  section 
10901.  We  believe  the  proposed 
schedule,  which  allows  almost  4 
months  (a  total  of  115  days)  in  addition 


inn 
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to  the  time  already  elapsed  since  the 
application  was  filed,  affords  ample 
opportunity  to  file  evidence  and 
argument  in  opposition  to  the 
application. 

In  addition,  we  note  that  many  of  the 
pleadings  we  received  in  response  to 
our  request  for  comments  on  the 
procedural  schedule  for  consideration  of 
transportation  issues  instead  raise 
concerns  with  environmental  issues.  As 
noted,  we  will  separately  address 
environmental  issues  in  a  subsequent 
decision  after  completion  of  the  EIS 
process.  Cther  comments  are  directed 
more  to  the  transportation  merits  of  the 
application  than  the  procedural 
schedule. 

As  mentioned,  our  previous  decision 
required  DM&E  to  cause  to  be  published 
new  notices  setting  forth  the  schedule 
we  are  adopting  here  and  certifying  to 
us  that  it  has  done  so.  We  are  reiterating 
that  requirement  here. 

In  addition  to  setting  forth  the 
procedural  schedule,  the  new  notices 
must  clearly  set  forth  the  filing 
requirements  we  established  here, 
which  we  are  modifying  slightly  from 
those  originally  contemplated.  These 
filing  requirements  are:  first,  anyone 
who  intends  to  file  comments  in  this 
proceeding  and  to  participate  fully  as  a 
party  of  record  (FOR)  must  file  with  the 
Secretary  of  the  Board  an  original  and 
10  copies  of  a  notice  of  intent  to 
participate  in  the  proceeding  by  May  27. 
1998.  The  Board  will  then  issue  a  list  of 
those  persons  who  have  given  notice  of 
their  intent  to  participate.'All 
documents  (including  comments)  filed 
under  the  procedural  schedule  must  be 
served  on  each  person  identified  on  this 
service  list  as  a  FOR  and  each  person 
making  a  filing  must  certify  to  the 
Secretary  of  the  Board  that  he  or  she  has 
done  so.  Persons  not  participating  as  a 
FOR  may  obtain  copies  of  pleadings 
through  the  Board's  copy  contractor,  DC 
News  A  Data.  Inc..  1925  K  Street,  N.W.. 
Suite  210.^Vashington.  DC  20006. 
Telephone:  (202)  289-^357.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  Services  (202)  565-1695.] 
Second,  so  that  all  FORs  may  have  the 
benefit  of  receiving  all  comments,  we 
are  requiring  that,  in  order  to  be 
considered,  any  previously  submitted 
comments  addressing  the  transportation 
merits  of  the  proposed  construction 
must  be  resubmitted  and  properly 


served  on  all  PORs  once  we  issue  the 
service  list.  Previously  submitted 
transportation  comments  will  not  be 
considered  unless  resubmitted  and 
served.  We  recognize  that  this  will 
create  duplicate  pleadings  in  some 
circumstances,  but  feel  it  is  necessary  to 
ensure  complete  dissemination  of  all 
comments.  '° 

Board  decisions  and  notices  are 
available  on  our  website  at 
••WWW.STB.DOT.GOV." 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  April  30,  1998 

By  the  Board,  Chairman  Mot^n  and  Vice 
Chairman  Owen 
Vernon  A.  Williams, 
Secretary. 

Procedural  Schedule 

In  the  following  schedule,  the  term 
"P^'  designates  the  date  that  the  Board 
issues  this  procedural  schedule  and  "P 
■•■  n  "  means  "•n"  days  following  that 
date. 

P — Procedural  schedule  established  by 
,        the  Board. 
P+7 — Chie  date  for  publication  by  DM&E 

of  newspa|}er  notice  announcing 

the  procedural  schedule. 
F+20 — Due  date  for  notices  of  intent  to 

participate  as  a  party  of  record 
P+35 — Due  date  for  written  comments 

on  transportation  aspects  of  the 

Application. 
P+40 — Due  date  for  DIvl&E's  replies  to 

written  comments  on  transportation 

aspects  of  the  Application. 
P-f70 — Board  decision  ordering  hearing 

under  modified  procedures. 
P+115 — Due  date  for  evidence  and 

argument  in  opposition  to  the 

transportation  asp)ects  of  the 

Application. 
P+135 — Due  date  for  DM&Es  reply 

evidence  and  argument  in  support 

of  the  transportation  aspects  of  the 

Application. 
F+180  (or  earlier) — Service  of 

preliminary  decision  on  whether 

the  transportation  criteria  of  section 

10901  have  been  met. 

IFRDoc  9R-12165  Filed  5-6-98;  8:45  am) 
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'The  Office  of  tha  Secretary  will  start  compiliiig 
the  official  service  list  in  this  proceeding  after 
service  of  this  decision  adopting  a  procedural 
schedule.  Persons  named  on  any  earlier  service  list 
will  not  automatically  be  placed  on  the  official 
aervica  list  for  this  proceeding.  Therefore,  any 
penon  who  wishes  to  be  a  POR  must  file  a  notice 
of  intent  to  participate  by  May  27.  IMS. 


">We  emphasize  that  interested  parsons  that  do 
not  wish  to  participate  formally  in  this  phase  of  the 
proceeding  addressing  the  transportation  merits  of 
tha  application  need  not  become  a  POR  to 
participate  fully  in  the  environmental  phase  of  the 
proceeding.  We  note  that  cross  service  of  comments 
is  not  ordinarily  required  in  the  environmental 
review  process. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D  98-^6] 

Customs  Accreditation  ot  Herguth 
Latx)ratories.  Inc  as  an  Accredited 
Laboratory 

AGENCY:Customs  Service,  Department  of 
the  Treasury 

ACTION:  Notice  of  accreditation  of 
Herguth  Laboratories.  Inc.  as  a 
commercial  accredited  laboratory. 

Summary:  Herguth  Laboratories.  Inc..  of 
Vaiieio.  California,  has  applied  to  U.S. 
Customs  for  an  extension  of 
accreditation  to  perform  petroleum 
analysis  methods  under  §  151.13  of  the 
Customs  Regulations  (19  CFR  151.13)  to 
their  Vallejo,  California  facility. 
Customs  has  determined  that  Herguth 
Laboratories,  Inc.  meets  all  of  the 
requirements  for  accreditation  as  a 
Commercial  Laboratory  to  perform  (1) 
API  Gravity,  (2)  Sediment.  (3) 
Distillation.  (4)  Reid  Vapor  Pressure  (5) 
Saybolt  Universal  Viscosity.  (6) 
Sediment  by  Extraction.  (7)  Percent  by 
Weight  of  Sulfur  and  (8)  Percent  by 
Weight  of  Lead.  Therefore,  in 
accordance  with  §  151.13(f)  of  the 
Customs  Regulations.  Herguth 
Laboratories.  Inc..  is  granted 
accreditation  to  perform  the  analysis 
methods  listed  above. 
LOCATION:  Herguth  Laboratories.  Inc. 
accredited  site  is  located  at:  101 
Corporate  Place,  Vallejo.  California 
94590-6968 

EFFECTIVE  DATE:  April  24.  1998. 
POR  FURTHER  INFORMATION  COHlkCT. 
Micnaei  j,  Hariter.  iK;ienue  Officer, 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service.  1300 
Pennsylvania  Avenue.  NW.  Room  5.5- 
B.  Washington,  DC  20229  at  (202)  927- 
1060. 

Dated:  April  27,  1998. 
Geor^  D.  Heavey, 

Director,  Laboratories  and  Scientific  Services. 

IFR  DfK    9H   •  ?'^on  Filed  5-6-98:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Interna!  Revenue  Service 

Proposed  Collection;  Comment 
Request  tor  Notice  88-30  and  Notice 
88-132 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  Lontinuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  .^ct  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  two 
existing  notices,  Notice  88-30,  Diesel 
Fuel  and  Aviation  Fuel  Imposed  at 
Wholesale  Level,  and  Notice  88-132. 
Diesel  and  Aviation  Fuel  Taxes;  Rules 
Effective  1/1/89. 

DATES:  Written  comments  should  be 
received  on  or  before  July  6.  1998,  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Gamck  R  Shear,  Internal  Revenue 
Service,  room  5571.  nil  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  lor  additional  information  or 
copies  of  the  notices  should  be  directed 
to  Carol  Savage,  (202)  622-3945. 
Internal  Revenue  Service,  room  5569, 
nil  Constitution  Avenue  NW.. 
Washington  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Notice  88-3U.  Diesel  Fuel  and 
Aviation  Fuel  Imposed  at  Wholesale 
Level;  Notice  88-132,  Diesel  and 
Aviation  Fuel  Taxes;  Rules  Effective  1/ 
1/89. 

OMB  Number:  1545-1043. 

Notice  Number:  Notice  88-30  and 
Notice  88-132. 

Abstract:  Notice  88-30  and  Notice 
88-132  require  certain  persons  involved 
with  diesel  or  aviation  fuel  (1)  to  be 
registered  with  the  Internal  Revenue 
Service,  (2)  to  maintain  certain  records, 
and  (3)  to  provide  certificates  to  support 
exempt  purchases.  Because  of  the  Code 
amendments  made  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  these 
requirements  now  apply  only  with 
respect  to  aviation  fuel. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notices  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  farms,  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
3.500. 

Estimated  Time  Per  Respondent:  1 
hour,  6  minutes. 

Estimated  Total  Annual  Burden 
Hours:  3.850. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  bv  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
suDmitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  1,  1998. 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer. 

(PR  Doc.  98-12189  Filed  5-6-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[INTL-45-86] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 


existing  final  regulation.  INTL-45-86 
(TD  8125),  Foreign  Management  and 
Foreign  Economic  Processes 
Requirements  of  a  Foreign  Sales 
Corporation  (§  1.924). 
DATES:  Written  comments  should  be 
received  on  or  before  July  6,  1998,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  llll  Constitution 
Avenue  NW    Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage.  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5569.  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Management  and 
Foreign  Economic  Pnx:esses 
Requirements  of  Foreign  Sales 
Corporation. 

OMB  Number:  1545-0904. 

Regulation  Project  Number:  INTL-45- 
86. 

Abstract:  This  regulation  provides 
rules  for  complying  with  foreign 
management  and  foreign  economic 
process  requirements  to  enable  foreign 
sales  corporations  to  produce  foreign 
trading  gross  receipts  and  qualify  for 
reduced  tax  rates.  Section  1.924(d)- 
l[bM2)  of  the  regulation  requires  that 
records  must  be  kept  to  verify  that  the 
necessary  activities  were  actually 
performed  outside  the  United  States. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  orgeinizations. 

Estimated  Number  of  Recordkeepers: 
11,001. 

Estimated  Time  Per  Record  keeper:  2 
hours. 

Estimated  Total  Recordkeeping: 
22,001. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  m  ru.->p^..»e  to  this  notice  will 
be  summarized  and/or  included  in  the 


U-iH 


request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  May  1.  1998. 
Garrick  R.  Siwar. 

IRS  Reports  Clearance  Officer. 
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Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authoritv  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27.  1978  (43  FR  13359.  March  29.  1978) 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2.  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Queens  and 
Commoners  of  Egypt's  New  Kingdom" 


(See  list  M.  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  1  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Charleston 
Museum.  Charleston,  South  Carolina 
from  on  or  about  October  1,  1998. 
through  June  30.  1999.  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  order'   : 
published  in  the  Federal  Register 

Dated:  April  29. 1998. 

I  i-y  I  in, 

Ceneral  Counsel. 

(FR  D<x  93-1:086  Filed  5-6-98;  8:45  am) 


'  A  copy  of  this  list  may  be  obtained  by 
co.itacting  Ms.  Carol  Epstein.  Assistant  General 
Counsel,  at  202/619-6961.  and  the  address  is  Room 
700.  U.S.  InfornMtion  Agency.  301  Fourth  Street. 
SW  .  Washington.  D.C  20547-001. 


Thursday 
May  7.  1998 


Part  II 
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Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

45  CFR  Part  142 

Health  Insurance  Reform:  Standards  tor 
Electronic  Transactions;  National 
Standard  Health  Care  Provider  identifier: 
Proposed  Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Oftice  of  the  Secretary 

45CFRPan  142 

[HCFA-014»-f»] 

RIN0938-A1S8 

Health  Insurance  Reform:  Standards 
for  Electronic  Transactions 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  standards 
for  eijjht  (tlectronic  transactions  and  for 
code  sets  to  be  used  in  those 
transactions.  It  also  proposes 
requirements  concerning  the  use  of 
these  standards  by  health  plans,  health 
care  clearinghouses,  and  health  care 
providers. 

The  use  of  these  standard  tran.sactions 
and  code  sets  would  improve  the 
Medicare  and  Medicaid  programs  and 
other  Federal  health  programs  and 
private  health  programs,  and  the 
•ffediveness  and  efficiency  of  the 
health  care  industry  in  general,  by 
simplifying  the  administration  of  the 
system  and  enabling  the  efficient 
electronic  transmission  of  certain  health 
information.  It  would  implement  some 
of  the  requirements  of  Administrative 
Simplification  subtitle  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  [uly  6,  1998. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies!  to  the  following 
address: 
Health  Care  Financing  Administration. 

U.S.  Department  of  Health  and 

Human  Services,  Attention:  HCFA- 

0149-P.  P.O.  Box  31850,  Baltimore, 

MD  21207-8850 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-C.  Hubert  H,  Humphrey 

Building,  200  Independence  Avenue. 

SW.,  Washington,  DC  20201, 
or 
Room  C5-09-26.  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  transact@osaspe.dhhs.gov.  E- 
mail  comments  should  include  the  full 
name  and  address  of  the  sender  and 


nil.  .  rt'Ierencea 

adiir  1  All  comments 

should  be  incorporated  in  the  e-mail 
niMMge  because  we  may  not  be  able  to 
•CCMM  attachments  Electronically 
submitted  comments  will  be  available 
for  public  inspection  at  the 
Independence  Avenue  address  below. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-0149-P  and  the  specific  section 
of  this  proposed  rule.  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
Electronic  and  legible  written  comments 
will  also  be  posted,  along  with  this 
proposed  rule,  at  the  following  web  site: 
http://aspe.os.dhhs.gov/admnsimp. 

Copies:  To  order  copies  of  the  Federal 
RjBgister  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  KtMipral  Rf*t;i.ster. 

This  Federai  Register  doriiripnt  is 
also  available  from  the  Fedprai  Register 
online  database  through  \  ',ess.  a 

service  of  the  U.S.  Cover:  '  Printing 

Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is 

http://www.access.gpo.gov/su docs/. 

by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  202-512-1661;  type  swais.  then 
login  as  guest  (no  password  required). 

FOR  FURTHER  INFORMATION  CONTACT: 


h^at  brooks.  141U)  7Ht»-DJltt.  lor  meOicai 
diagnosis,  procedure,  and  clinical 
code  sets. 

Joy  Glass,  (410)  786-6125.  for  the 
following  transactions:  Health  claims 
or  equivalent  encounter  information: 
health  care  payment  and  remittance 
advice;  coordination  of  benefits:  and 
health  care  claim  status. 

Marilyn  Abramovitz.  (410)  786-5939. 
for  the  following  transactions: 
Enrollment  and  disenrollment  in  a 
health  plan;  eligibility  for  a  health 
plan:  health  plan  premium  payments; 
and  referral  certification  and 
authorization. 

SUPPLEMENTABV  INFORMATION: 

i.  Background 

(Please  label  written  or  e-mailed  comments 
about  this  section  with  the  subject: 
Back^(round| 

Electronic  data  interchange  (EDI)  is 
the  electronic  transfer  of  information, 
such  as  electronic  media  health  care 
claims,  in  a  standard  format  between 
trading  partners.  EDI  allows  entities 
within  the  health  care  system  to 
exchange  medical,  billing,  and  other 
information  and  process  transactions  in 
a  manner  which  is  fast  and  cost 
effective.  With  EDI  there  is  a  substantial 
reduction  in  handling  and  process  time, 
and  the  risk  of  lost  paper  documents  is 
ehminated.  EDI  can  eliminate  the 
inefficiencies  of  handling  paper 
documents,  which  will  significantly 
reduce  the  administrative  burden,  lower 
operating  costs  and  unprove  overall  data 
quality. 

The  health  care  industry  recognizes 
the  benefits  of  EDI  and  many  entities  in 
that  industry  have  developed 
proprietary  EDI  formats.  Currently,  there 
are  about  400  formats  for  electronic 
health  care  claims  being  used  in  the 
United  States.  The  lack  of 
standardization  makes  it  difficult  to 
develop  software,  and  the  efficiencies 
and  savings  for  health  care  providers 
and  health  plans  that  could  bf  realized 
if  formats  were  standardized  are 
diminished. 

Adopting  natiunai  standard  FDI 
formats  for  health  can^  transiictions 
would  greatly  decrease  the  burden  on 
health  care  providers  and  their  billing 
services,  as  would  slandardized  data 
content.  Standard  KDI  format  allows 
data  interchange  using  a  common 
interchange  structure,  thus  eliminating 
the  need  for  users  to  reprogram  their 
data  processing  systems  for  multiple 
formats.  Standardization  of  the  data 
content  within  the  interchange  structure 
involves:  (1)  Uniform  definitions  of  the 
data  elements  that  will  be  exchanged  in 
each  type  of  electronic  transaction,  and 
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(2)  for  some  data  elements, 
identification  of  the  specific  codes  or 
values  that  are  valid  for  each  data 
element  The  code  sets  needed  for  EDI 
in  the  health  care  industry  include  large 
coding  and  classification  systems  for 
medical  diagnoses,  procedures,  and 
drugs,  as  well  as  smaller  sets  of  codes 
for  such  Items  as  types  of  facility,  types 
of  currency,  types  of  units,  and 
specified  State  within  the  United  States. 
Standardized  data  content  is  essential  to 
accurate  and  efficient  EDI  between  the 
many  producers  and  users  of 
administrative  health  data  transactions. 

A.  Legislation 

The  Congress  included  provisions  to 
address  the  need  for  electronic 
transactions  and  other  administrative 
simplification  issues  in  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAAI. 
Public  l^w  104-191,  which  was  enacted 
on  .August  21,  1996.  Through  subtitle  F 
of  title  II  of  that  law,  \he.  Congress  added 
to  title  XI  of  the  Social  Security  .^ct  a 
new  part  C.  entitled  ".administrative 
Simplification  ■•  (Public  Law  104-191 
affects  several  titles  in  the  United  States 
Code  Hereafter,  we  refer  to  the  Social 
Security  Act  as  the  Act:  we  refer  to  the 
other  laws  cited  in  this  document  by 
their  names.)  The  purpose  of  this  part  is 
to  improve  the  Medicare  and  Medicaid 
programs  in  particular  and  the 
efficiency  and  effectiveness  of  the 
health  care  system  in  general  by 
encouraging  the  development  of  a 
health  information  system  through  the 
establishment  of  standards  and 
requirements  to  facilitate  the  electronic 
transmission  of  certain  health 
information 

Part  C  of  title  XI  consists  of  sections 
1171  through  1179  of  the  .^ct.  These 
sections  define  various  terms  and 
impose  several  requirements  on  HHS, 
health  plans,  health  care  clearinghouses, 
and  certain  health  care  providers 
concerning  the  electronic  transmission 
of  health  information 

The  first  section,  section  1171  of  the 
Act,  establishes  definitions  for  purposes 
of  part  C  of  title  XI  for  the  following 
terms  code  set,  health  care 
clearinghouse,  health  care  provider, 
health  information,  health  plan, 
individually  identifiable  health 
information,  standard,  and  standard 
setting  organization. 

Section  1172  of  the  Act  makes  any 
standard  adopted  under  part  C 
applicable  to  (1)  all  health  plans.  (2)  all 
health  care  clearinghouses,  and  (3)  any 
health  care  providers  that  transmit  any 
health  information  in  electronic  form  in 
connection  with  transactions  referred  to 
in  section  il73(ajtlj  of  the  Act. 


This  section  also  contains 
requirements  concerning  standard 
setting. 

•  Tne  Secretary  mav  adopt  a  standard 
developed   adopted,  or  modified  by  a 
standard  setting  organization  (that  is,  an 
organization  accredited  by  the  .American 
National  Standards  Institute  (A.NSI)) 
that  has  consulted  with  the  National 
Uniform  Billing  Committee  (NUBC).  the 
National  Uniform  Claim  Committee 
(NUCC).  the  Workgroup  for  Electronic 
Data  Interchange  (VVEDI),  and  the 
American  Dental  .\ssociation  (AD.\). 

•  The  Secretary  may  also  adopt  a 
standard  other  than  one  established  by 
a  standard  setting  organization,  if  the 
different  standard  will  reduce  costs  for 
health  care  providers  and  health  plans, 
the  different  standard  is  promulgated 
through  negotiated  rulemaking 
procedures,  and  the  Secretary  consults 
with  each  of  the  above-named  groups 

•  If  no  standard  has  been  adopted  by 
any  standard  setting  organization,  the 
.Secretary'  is  to  rely  on  the 
recommendations  of  the  .National 
Committee  on  Vital  and  Health 
Statistics  (NCVT^S)  and  consult  with  the 
above-named  groups 

In  complying  with  the  requirements 
of  part  C  of  title  .XI,  the  Secretary  must 
rely  on  the  recommendations  of  the 
NCVhS.  consult  with  appropriate  State, 
Federal,  and  private  agencies  or 
organizations,  and  publish  the 
recommendations  of  the  NCV'HS  in  the 
Federal  Register 

Paragraph  (a)  of  section  1173  of  the 
.^ct  requires  that  the  Secretary  adopt 
standards  for  financial  and 
administrative  transac"tions,  and  data 
elements  for  those  transactions,  to 
enable  health  information  to  be 
exchanged  electronically.  Standards  are 
required  for  the  following  transactions: 
health  claims,  health  encounter 
information,  health  claims  attachments, 
health  plan  enrollments  and 
disenrollments,  health  plan  eligibility, 
health  care  payment  and  remittance 
advice,  health  plan  premium  payments, 
first  report  of  injury,  health  claim  status. 
and  referral  certification  and 
authorization  In  addition,  the  Secretary 
is  required  to  adopt  standards  for  any 
other  financial  and  administrative 
transactions  that  are  determined  to  be 
appropriate  by  the  .Secretary. 

Paragraph  (b)  of  section  1173  of  the 
Act  requires  the  Secretary  to  adopt 
stand  irds  for  unique  health  identifiers 
for  all  individuals,  employers,  health 
plans,  and  health  care  providers  and 
requires  further  that  the  adopted 
standards  specify  for  what  purposes 
unique  health  identifiers  may  be  used. 

Paragraphs  (c)  through  (f)  of  section 
1173  of  the  Act  require  the  Secretary  to 


establish  standards  for  code  sets  for 
each  data  element  for  each  health  care 
transaction  listed  above,  security 
standards  for  health  care  information 
systems,  standards  for  electronic 
signatures  (established  together  with  the 
Secretary  of  Commerce),  and  standards 
for  the  transmission  of  data  elements 
needed  for  the  coordination  of  benefits 
and  sequential  processing  of  claims. 
Compliance  with  electronic  signature 
standards  will  be  deemed  to  satisfy  both 
State  and  Federal  requirements  for 
written  signatures  with  resf>ect  to  the 
transactions  listed  in  paragraph  (a)  of 
section  1173  of  the  Act. 

In  section  1174  of  the  Act.  the 
Secretary  is  required  to  adopt  standards 
for  all  of  the  above  transactions,  except 
claims  attachments,  within  24  months 
after  enactment.  The  standards  for 
claims  attachments  must  be  adopted        ^ 
within  30  months  after  enactment. 
Generally,  after  a  standard  is  established 
it  cannot  be  changed  during  the  first 
year  except  for  changes  that  are 
necessary  to  permit  comphance  with  the 
standard.  Modifications  to  any  of  these 
standards  may  be  made  after  thg  first 
year,  but  not  more  frequently  than  once 
every  12  months  The  Secretary  must 
also  ensure  that  procedures  exist  for  the 
routine  maintenance,  testing, 
enhancement,  and  expansion  of  code 
sets  and  that  there  are  crosswalks  from 
prior  versions. 

Section  1175  of  the  Act  prohibits 
health  plans  from  refusing  to  process  or 
delaying  the  processing  of  a  transaction 
that  is  presented  in  standard  format. 
The  Act's  requirements  are  not  limited 
to  health  plans,  however;  instead,  each 
person  to  whom  a  standard  or 
implementation  specification  appUes  is 
required  to  comply  with  the  standard 
within  24  months  (or  36  months  for 
small  health  plans)  of  its  adoption.  A 
plan  or  person  may,  of  course,  comply 
voluntarily  before  the  effective  date.  A 
person  may  comply  by  using  a  health 
care  clearinghouse  to  transmit  or  receive 
the  standard  transactions  Compliance 
with  modifications  to  standards  or 
implementaticn  specifications  must  be 
accomplished  by  a  date  designated  by 
the  Secretary.  This  date  may  not  be 
earlier  than  180  days  after  the  notice  of 
change. 

Section  1176  of  the  Act  estabUshes  a 
civil  monetary  penalty  for  violation  of 
the  provisions  in  part  C  of  title  XI  of  the 
Act.  subject  to  several  limitations. 
Penalties  may  not  be  more  than  $100 
p>er  person  per  violation  and  not  more 
than  $25,000  per  person  per  violation  of 
a  single  standard  for  a  calendar  year. 
The  procedural  provisions  in  section 
11 28 A  of  the  Act.  "Civil  Monetary 
Penalties,"  are  applicable. 
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bectiod  1 1/T  ot  the  A*.t  ust 
penalties  for  a  knowing  misu 
unique  health  identifiers  and 
individually  identifiable  health 
information;  (1)  A  fine  of  not  more  than 
$50,000  and/or  imprisonment  of  not 
more  than  1  year,  (2)  if  misuse  is  "under 
false  pretenses,"  a  fine  of  not  more  than 
$100,000  and/or  imprisonment  of  not 
more  than  5  years;  and  (3)  if  misuse  is 
with  intent  to  sell,  transfer,  or  use 
individually  identifiable  health 
information  for  commercial  advantage, 
personal  gain,  or  malicious  harm,  a  fine 
of  not  more  than  $250,000  and/or 
imprisonment  of  not  more  than  10 
years. 

Under  section  1 1 78  of  the  Act,  the 
provisions  of  part  C  of  title  XJ  of  the 
Act,  as  well  as  any  standards 
established  under  them,  supersede  any 
State  law  that  is  contrary  to  them. 
However,  the  Secretary  may,  for 
statutorily  specified  reasons,  waive  this 
provision. 

Finally,  section  1179  of  the  Act  makes 
the  above  provisions  inapplicable  to 
financial  institutions  or  anyone  acting 
on  behaKof  a  financial  institution  when 
"authorizing,  processing,  clearing, 
settling,  billing,  transferring, 
reconciling,  or  collecting  payments  for  a 
financial  institution". 

(Concerning  this  last  provision,  the 
conference  report,  in  its  discussion  on 
section  1178.  states: 

"The  confer«es  do  not  intend  to  exclude 
the  activities  of  financial  institutions  or  their 
contractors  from  compliance  with  the 
standards  adopted  under  this  part  if  such 
activities  would  be  subject  to  this  part. 
However,  conferees  intend  that  this  part  does 
not  apply  to  use  or  disclosure  of  information 
when  an  individual  utilizes  a  payment 
system  to  make  a  payment  for.  or  related  to. 
health  plan  premiums  or  health  care.  For 
example,  the  exchange  of  information 
between  participants  in  a  credit  card  system 
In  connection  with  processing  a  credit  card 
payment  for  health  care  would  not  be 
covered  by  this  part.  Similarly  sending  a 
checkmg  account  statement  to  an  account 
holder  who  uses  a  credit  or  debit  card  to  pay 
for  health  care  services,  would  not  be 
covered  by  this  piart  However,  this  part  does 
apply  if  a  company  clears  health  care  claims, 
the  health  care  claims  activities  remain 
subject  to  the  requirements  of  this  part.") 
(H.R.  Rep.  No.  736.  104th  Cong.,  2nd  Sess 
268-269  (1996)) 

B.  Process  for  Developing  National 
Standards 

The  Secretary  has  formulated  a  5-part 
strategy  for  developing  and 
implementing  iue  standards  mandated 
under  part  C  of  title  XI  of  the  Act: 

1.  To  ensure  necessary  interagency 
coordination  and  required  interaction 
with  other  Federal  departments  and  the 
piivate  sector,  establish 


interUepanmentai  impierneniaiion 
teams  to  identify  and  assess  potential 
standards  for  adoption.  The  subject 
matter  of  the  teams  includes  claims/ 
encounters,  identifiers,  enrollment/ 
eligibility,  systems  security,  and 
medical  coding/classification.  Another 
team  addresses  cross-cutting  issues  and 
coordinates  the  subject  matter  teams. 
The  teams  consult  with  external  groups 
such  as  the  NCVHS"  Workgroup  on 
Data  Standards.  WEDI.  ANSI's 
Healthcare  Informatics  Standards  Board 
(HISB).  the  NUCC.  the  NUBC.  and  the 
ADA.  The  teams  are  charged  with 
developing  regulations  and  other 
necessary  documents  and  making 
recommendations  for  the  various 
standards  to  the  HHS"  Data  Council 
through  its  Committee  on  Health  Data 
Standards.  (The  HHS  Data  Council  is 
the  focal  point  for  consideration  of  data 
policy  issues.  It  reports  directly  to  the 
Secretary  and  advises  the  Secretary  on 
data  standards  and  privacy  issues.) 

2.  Develop  recommendations  for 
standards  to  be  adopted. 

3.  Publish  proposed  rules  in  the 
Federal  Register  describing  the 
standards.  Each  proposed  rule  provides 
the  public  with  a  60-day  comment 
p>eriod. 

4.  Analyze  public  comments  and 
publish  the  final  rules  in  the  Federal 
Register. 

5.  Distribute  standards  and  coordinate 
preparation  and  distribution  of 
implementation  guides. 

This  strategy  affords  many 
opportunities  for  involvement  of 
interested  and  affec^ted  parties  in 
standards  development  and  adoption  by 
enabling  them  to: 

•  Participate  with  standards  setting 
organizations. 

•  Provide  written  input  to  the 
NCVHS. 

•  Provide  written  input  to  the 
Secretary  of  the  HHS. 

•  Provide  testimony  at  NCVHS' 
public  meetings. 

•  Comment  on  the  proposed  rules  for 
each  of  the  proposed  standards. 

•  Invite  HHS  staff  to  meetings  with 
public  and  private  sector  organizations 
or  meet  directly  with  senior  HHS  staff 
involved  in  the  implementation  process. 

The  implementation  teams  charged 
with  reviewing  standards  for 
designation  as  required  national 
standards  under  the  statute  have 
defined,  with  significant  input  from  the 
health  care  industry,  a  set  of  principles 
for  guiding  choices  for  the  standards  to 
be  adopted  by  the  Secretary.  These 
principles  are  based  on  direct 
specifications  in  HIPAA  and  the 
purpose  of  the  law.  principles  that 
support  the  regulatory  philosophy  set 


forth  in  Executive  Order  12866  and  the 
Paperwork  Reduction  Act  of  1995.  To  be 
designated  as  an  HIPAA  standard,  each 
standard  should: 

1.  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
by  leading  to  cost  reductions  for  or 
improvements  in  benefits  from 
electronic  health  care  transactions. 

2.  Meet  the  needs  of  the  health  data 
standards  user  community,  particularly 
health  care  providers,  health  plans,  and 
health  care  clearinghouses. 

3.  Be  consistent  and  uniform  with  the 
other  HIPAA  standards — their  data 
element  definitions  and  codes  and  their 
privacy  and  security  requirements — 
and,  secondarily,  with  other  private  and 
public  sector  health  data  standards. 

4.  Have  low  additional  development 
and  implementation  costs  relative  to  the 
benefits  of  using  the  standard. 

5.  Be  supported  by  an  ANSI- 
accredited  standards  developing 
organization  or  other  private  or  public 
organization  that  will  ensure  continuity 
and  efficient  updating  of  the  standard 
over  time. 

6.  Have  timely  development,  testing, 
implementation,  and  updating 
procedures  to  achieve  administrative 
simplification  benefits  faster. 

7.  Be  technologically  independent  of 
the  computer  platforms  and 
transmission  protocols  used  in 
electronic  health  transactions,  except 
when  they  are  explicitly  part  of  the 
standard. 

8.  Be  precise  and  unambiguous,  but  as 
simple  as  possible. 

9.  Keep  data  collection  and 
paperwork  burdens  on  users  as  low  as 
is  feasible. 

10.  Incorporate  flexibility  to  adapt 
more  easily  to  changes  in  the  health  care 
infrastructure  (such  as  new  services, 
organizations,  cmd  provider  types)  and 
information  technology. 

A  master  data  dictionary  providing  for 
common  data  definitions  across  the 
standards  selected  for  implementation 
under  HIPAA  will  be  developed  and 
maintained.  We  intend  for  the  data 
element  definitions  to  be  precise, 
unambiguous,  and  consistently  applied. 
The  transaction-specific  reports  and 
general  reports  from  the  master  data 
dictionary  will  be  readily  available  to 
the  public.  At  a  minimum,  the 
information  presented  will  include  data 
element  names,  definitions,  and 
appropriate  references  to  the 
transactions  where  they  are  used. 

C.  ANSI-Accredited  Standards 
Committee  Standard  Setting  Process 

ANSI  chartered  the  XI 2  Accredited 
Standards  Committee  (ASC)  a  number  of 
years  ago  to  design  national  electronic 
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standards  for  a  wide  range  of  business 
applications  .\  separate  ASC  X12N 
Subcommittee  was  in  turn  chartered  to 
develop  electronic  standards  specific  to 
the  insurance  industrv.  including  health 
care  insuranre.  Volunteer  members  of 
the  .^SC  X12N'  Subcommittee,  including 
health  care  providers,  health  plans, 
bankers,  and  vendors  involved  in 
software  development/billing/ 
transmission  of  health  care  data  and 
other  business  aspects  of  health  care 
administrative  activities,  worked  to 
develop  standards  for  electronic  health 
care  transactions.  ANSI  accredits 
standards  setting  organizations  to 
ensure  that  the  procedures  used  meet 
certain  due  process  requirements  and 
that  the  process  is  voluntarv".  open,  and 
based  on  obtaining  consensus.  Both 
Accredited  Standards  Committee  (ASC) 
.Xl2  and  the  National  Council  for 
Prescription  Drug  Programs  (NCPDP)  are 
ANSI-accredited  standards  developers 

Each  of  the  two  standards  setting 
organizations  has  wntten  procedures  for 
the  establishment  of,  and  revisions  to. 
established  standards.  All  of  the  Xl2 
Subcommittee  N:  Insurance  (to  which 
we  refer  hereafter  as  X12N')  standard 
implementations  mentioned  in  this 
regulation  are  ASC  Xl2  standards  and 
are  published  under  the  designation 
■Draft  Standard  for  Trial  L"se  (DSTU)". 
These  standards  are  fulh'  accepted  and 
published  national  standards  for  use  in 
electronic  data  exchanges  The  DSTI_' 
designation  is  used  to  distinguish  .^SC 
XI 2  standards  from  those  standards  that 
have  been  forwarded  to  the  American 
National  Standards  Institute  for 
acceptance  as  American  National 
Standards,  ASC  X12  creates  a  family  of 
standards  that  are  related  and  therefore 
only  forwards  standards  to  ANSI  every 
five  years.  Although  the  official 
designation  of  Xl2  standards  includes 
the  word  "Draft",  these  standards  are 
final,  published  national  standards. 

The  ASC  Xl2  development  process 
involves  negotiation  and  consensus 
building,  resulting  in  approval  and 
publication  of  DSTU  and  American 
National  Standards.  The  ASC  Xl2 
committee  maintains  current  standards, 
proposes  new  standau-ds  and  embraces 
new  ideas. 

The  ASC  X12N  Subcommittee  is  the 
decision-making  body  responsible  for 
obtaining  consensus,  which  is  necessary 
for  approval  of  American  National 
Stcuidards  in  the  field  of  insurance.  The 
ASC  X12N  Subcommittee  has  the 
responsibility  for  specific  standards 
development  and  standards 
maintenance  activities,  but  its  work 
must  be  ratified  by  the  membership  of 
ASC  X12  as  a  whole. 


Members  of  the  ASC  Xl2  committee 
are  eligible  to  vote  on  .^SC  Xl2N  issues. 
ASC  X12N  votes  technical  issues  by 
letter  ballot  Administrative  issues  may 
be  voted  by  letter  ballot  or  at  general 
sessions  durmg  ASC  XI 2N  meetings. 

The  NCPDP  Telecommunication 
Standard  3.2  specifies  the  rules 
regarding  the  creation  of  a  new  version 
and  release.  The  NCPDP  standards 
development  process  involves  additions 
of  new  data  elements  or  additional 
values  to  existing  data  elements. 
Updated  documentation  of  existing  or 
new  data  elements  and  a  new  version  is 
created  with  changes  to:  ill  The 
definition  of  an  existing  data  element 
(2)  deletions  of  values  of  an  existing 
data  element.  (3)  deletions  of  existing 
data  elements,  (4i  maior  structural 
changes  to  the  formats,  [5]  changes  in 
the  size  of  data  elements,  or  (6)  changes 
in  the  formats  of  data  elements 

These  rules  were  confirmed  tn  tne 
Board  of  Trustees  in  June,  199S  and 
ensure  that  the  health  plan  explicitly 
knows  which  Data  Dictionary  to  apply 
to  the  transaction  when  processing  the 
claim.  Likewise,  the  pharmacy  needs  to 
know  what  are  the  acceptable  fields  in 
the  response  returned  from  the  health 
plan. 

In  addition,  the  Telecommunication 
Standard  Format  Version  Release 
changes  anytime  there  is  an  approved 
change  to  the  Professional  Pharmacy 
^rvices  (PPS)  standard,  Drug 
Utilization  Review  (DURj  standard. 
Billing  Unit  standard  or  to  the  data 
elements  for  the  claim  itself. 

.Ml  NCPDP  implementation  guides 
must  be  reviewed  and  approved  by  the 
Maintenance  and  Controi  Work  Group 
prior  to  release  to  the  membership.  All 
proposed  standards  will  have  an 
implementation  guide  developed  and 
approved  prior  to  the  proposed  standard 
being  balloted.  Once  balloted,  the 
originating  committee  may  work  with 
individual  disapproval  votes  to 
accommodate  their  concerns  and 
convert  their  votes  to  approval.  If  the 
changes  made  to  accommodate 
disapproval  votes  are  considered 
substantial,  then  the  item  under 
consideration  must  be  balloted  again. 

After  the  originating  group  has 
reviewed  all  comments  received  during 
the  letter  ballot  period,  the  Co-Chairs  of 
the  originating  group  make  a  wxitten 
request  to  the  Board  of  Trustees  for  the 
ballot  results  collected  from  the 
Standardization  Co-chairs  and  the  Board 
of  Directors  The  Board  of  Trustees 
retains  final  authority  over  the 
certification  of  these  ballot  results. 

Two  types  of  code  sets  are  required 
for  data  elements  in  ASC  X12N  and 
NCPDP  health  transaction  standards:  (1) 


Large  coding  and  classification  systems 
for  medical  data  elements  (for  example, 
diagnoses,  procedures,  and  drugs),  and 
(2)  smaller  sets  of  codes  for  data 
elements  such  as  type  of  facility,  type  of 
umts,  and  specified  State  within 
address  fields.  Federal  agencies  (NCHS, 
HCFA,  FDA)  and  some  pnvate 
organizations  (the  AMA  and  the  ADA) 
have  develop>ed  and  maintained 
standards  for  large  medical  data  code 
sets.  In  the  past,  these  code  sets  have 
been  mandated  for  use  in  some  Federal 
and  Stale  programs,  such  as  Medicare 
and  Medicaid,  and  the  ASC  X12N  and 
NCPDP  standards  setting  organizations 
have  adopted  these  code  sets  for  use  in 
their  standards.  For  the  smaller  sets  of 
codes  needed  for  various  transaction 
data  elements  they  have  designated 
other  de  facto  standards,  such  as  the  2- 
character  state  abbreviations  used  by  the 
U.S  Postal  Service,  or  developed  code 
sets  specifically  for  their  transaction 
standards. 

This  proposed  rule  would  establish 
the  standards  for  code  sets  to  be  used  in 
seven  of  the  transactions  specified  in 
section  1 1 73(a)(2)  of  the  Act,  and  for  a 
transaction  for  coordination  of  benefits. 
We  anticipate  publishing  several 
regulations  documents  altogether  to 
promulgate  the  various  standards 
required  under  the  HIPAA.  The  other 
proposed  regulations  cover  security 
standards,  the  seventh  and  ninth 
transactions  specified  in  the  Act  (first 
report  of  injury  and  claims 
attachments),  and  the  four  identifiers. 

II    Provision.s  of  thp  Pmposed 
Regulations 

(Please  label  written  comments  or  e-mailed 
comments  about  this  section  with  the  subject; 
Provisions! 

In  this  proposed  rule,  we  propose 
standards  for  eight  transactions  and  for 
code  sets  to  be  used  in  the  transactions. 
We  also  propose  requirements 
concerning  the  implementation  of  these 
standards.  This  proposed  rule  would  set 
forth  requirements  that  health  plans, 
health  care  clearinghouses,  and  certain 
health  care  providers  would  have  to 
meet  concerning  the  use  of  these 
standards. 

We  propose  to  add  a  new  part  to  title 
45  of  the  Code  of  Federal  Regulations 
for  health  plans,  health  care  providers, 
and  health  care  clearinghouses  in 
general.  The  new  part  would  be  part  142 
of  title  45  and  would  be  titled 
"Administrative  Requirements." 
Subparts  J  through  R  would  contain  the 
provisions  specifically  concerning  the 
standards  proposed  in  this  rule. 
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A.  Applicuinlity 

Section  262  of  HIPAA  applies  to  all 
health  plans,  all  health  care 
clearinghouses,  and  any  health  care 
providers  that  transmit  any  health 
information  in  electronic  form  in 
connection  with  transactions  referred  to 
in  section  1173(a)(1)  of  the  Act.  Our 
proposed  rules  (at  45  CFR  142.102) 
would  apply  to  the  health  plans  emd 
health  care  clearinghouses  as  well,  but 
we  would  clarify  the  statutory  language 
in  our  regulations  for  health  care 
providers:  we  would  have  the 
regulations  apply  to  any  health  care 
provider  only  when  electronically 
transmitting  any  of  the  transactions  to 
which  section  1173(a)(1)  of  the  Act 
refers. 

Electronic  transmissions  would 
include  transmissions  using  all  media, 
even  when  the  transmission  is 
physically  moved  from  one  location  to 
another  using  magnetic  tape.  disk,  or  CD 
media  Transmissions  over  the  Internet 
(wide-open).  Extranet  (using  Internet 
technology  to  link  a  business  with 
information  only  accessible  to 
collaborating  pairties),  leased  lines,  dial- 
up  lines,  and  private  networks  are  all 
Included.  Telephone  voice  response  and 
"faxback"  systems  would  not  be 
included. 

Our  regulations  would  apply  to  health 
care  clearinghouses  when  transmitting 
transactions  to,  and  receiving 
transactions  frbm,  any  health  care 
provider  or  health  plan  that  transmits 
and  receives  standard  tran.sactions  (as 
deOned  under  "transaction")  and  at  all 
times  when  transmitting  to  or  receiving 
transactions  from  another  health  care 
clearinghouse. 

Entities  that  offer  on-line  interactive 
transmission  must  comply  with  the 
standards.  The  HyperText  Markup 
Language  (HTML)  interaction  between  a 
server  and  a  browser  by  which  the  data 
elements  of  a  transaction  are  solicited 
from  a  user  would  not  have  to  use  the 
standards,  although  the  data  content 
must  be  equal  to  that  required  for  the 
standard.  Once  the  data  elements  are 
assembled  into  a  transaction  by  the 
server,  the  transmitted  transaction 
would  have  to  comply  with  the 
standards. 

The  law  would  apply  to  each  health 
care  provider  when  transmitting  or 
receiving  any  of  the  specified  electronic 
transactions.  Transactions  for  certain 
services  that  are  not  normally 
considered  health  care  services,  but 
which  may  be  covered  by  some  health 
plans,  would  not  be  subject  to  the 
standards  proposed  in  this  rule.  These 
services  would  include,  but  not  be 
limited  to:  nonemergency 


iransportauon.  pnysicai  alterations  to 
living  quarters  for  the  purpose  of 
accommodating  disabilities,  and  case 
management.  Other  services  may  be 
added  to  this  list  at  the  discretion  of  the 
Secretary. 

We  invite  comments  on  this  list  and 
ask  for  identification  of  other  types  of 
services  that  may  fall  into  this  category. 
We  will  pubhsh  a  complete  list  of  these 
services  and  a  process  to  request  an 
exemption  in  the  final  rule. 

The  law  applies  to  health  plans  for  all 
transactions. 

Section  142.104  would  contain  the 
following  provisions  (from  section  1175 
of  the  Act): 

If  a  p>erson  conducts  a  transaction  (as 
defined  in  §  142.103)  with  a  health  plan 
as  a  standard  transaction,  the  following 
apply: 

(1)  The  health  plan  may  not  refuse  to 
conduct  the  transaction  as  a  standard 
transaction 

(2)  The  health  plan  may  not  delay  the 
transaction  or  otherwise  adversely 
affect,  or  attempt  to  adversely  affect,  the 
person  or  the  transaction  on  the  ground 
that  the  transaction  is  a  standard 
transaction. 

(3)  The  information  transmitted  and 
received  in  connection  with  the 
transaction  must  be  in  the  form  of 
standard  data  elements  of  health 
information. 

As  a  further  requirement,  we  would 
provide  that  a  health  plan  that  conducts, 
transactions  through  an  agent  assure 
that  the  agent  meets  all  the  requirements 
of  part  142  that  apply  to  the  health  plan. 

section  142.105  would  state  that  a 
person  or  other  entity  may  meet  the 
reauirements  of  §  142.104  by  either — 

(1)  Transmitting  and  receiving 
standard  data  elements,  or 

(2)  Submitting  nonstandard  data 
elements  to  a  health  care  clearinghouse 
for  processing  into  standard  data 
elements  and  transmission  by  the  health 
care  clearinghouse  and  receiving 
standard  data  elements  through  the 
health  care  clearinghouse. 

Health  care  clearinghouses  would  be 
able  to  accept  nonstandard  transactions 
for  the  sole  purpose  of  translating  them 
into  standard  transactions  for  sending 
customers  and  would  be  able  to  accept 
standard  transactions  and  translate  them 
into  nonstandard  formats  for  receiving 
customers.  We  would  state  in  §  142.105 
that  the  transmission  of  nonstandard 
transactions,  under  contract,  between  a 
health  plan  or  a  health  care  provider 
and  a  health  care  clearinghouse  would 
not  violate  the  law. 

Transmissions  within  a  corporate 
entity  would  not  be  required  to  comply 
with  the  standards.  A  hospital  that  is 
wholly  owned  by  a  managed  care 


company  would  not  have  to  use  the 
standards  to  pass  encounter  information 
back  to  the  home  office,  but  it  would 
have  to  use  the  standard  claims 
transaction  to  submit  a  claim  to  another 
health  plan.  Another  example  might  be 
transactions  within  Federal  agencies 
and  their  contractors  and  between  State 
agencies  within  the  same  State.  For 
example,  Medicare  enters  into  contracts 
with  insurance  companies  and  common 
working  file  sites  that  process  Medicare 
claims  using  government  furnished 
software.  There  is  constant 
communication,  on  a  private  network, 
between  HCFA  Central  Office  and  the 
Medicare  carriers,  intermediaries  and 
common  working  file  sites.  This 
communication  may  continue  in 
nonstandard  mode  However,  these 
contractors  must  comply  with  the 
standards  when  exchanging  any  of  the 
transactions  covered  by  HIPAA  with  an 
entity  outside  these  "corporate" 
boundaries. 

Although  there  are  situations  in 
which  the  use  of  the  standards  is  not 
required  (for  example,  health  care 
providers  may  continue  to  submit  paper 
claims  and  employers  are  not  required 
to  use  any  of  ^he  standard  transactions), 
we  stress  that  a  standard  may  be  used 
voluntarily  in  any  situation  in  which  it 
is  not  required. 

B.  Definitions 

Section  1171  of  the  Act  defines 
several  terms  and  our  proposed  rules 
would,  for  the  most  part,  simply  restate 
the  law.  The  terms  that  we  are  defining 
in  thisproposed  rule  follow: 

1   ASCX12  stands  for  the  Accredited 
Standards  Committee  chartered  by  the 
American  National  Standards  Institute 
to  design  national  electronic  standards 
for  a  wide  range  of  business 
applications. 

2.  ASCXI2N  stands  for  the  ASC  X12 
subcommittee  chartered  to  dovelop 
electronic  standards  specific  to  the 
insurance  industry. 

3.  Code  set. 

We  would  define  "code  set"  as 
section  1171(1)  of  the  Act  does:  "code 
set"  means  any  set  of  codes  used  for 
encoding  data  elements,  such  as  tables 
of  terms,  medical  concepts,  medical 
diagnosis  codes,  or  medical  procedure 
codes. 

4  Health  care  clearinghouse. 

We  would  define  "health  care 
clearinghouse"  as  section  1171(2)  of  the 
Act  does,  but  we  are  adding  a  further, 
clarifying  sentence.  The  statute  defines 
a  "health  care  clearinghouse"  as  a 
public  or  private  entity  that  processes  or 
facilitates  the  processing  of  nonstandard 
data  elements  of  health  information  into 
standard  data  elements.  We  would 
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further  explain  that  such  an  entity  is 
one  that  currently  receives  health  care 
transactions  from  health  care  providers 
and  other  entities,  translates  the  data 
from  a  given  format  into  one  acceptable 
to  the  intended  recipient,  and  forwards 
the  processed  transaction  to  appropriate 
health  plans  and  other  health  care 
clearinghouses,  as  necessary,  for  further 
action. 

There  are  currently  a  number  of 
pri\iBte  clearinghouses  that  perform 
these  functions  for  health  care 
providers.  For  purposes  of  this  rule,  we 
would  consider  billing  services,. 
repricing  companies,  community  health 
management  information  svstems  or 
community  health  information  systems, 
value-added  networks,  and  switches 
performmii  these  functions  to  be  health 
care  clearinghouses. 

5.  Health  care  provider 

As  defined  by  section  1171(3)  of  the 
Act.  a  "health  care  provider"  is  a 
provider  of  services  as  defined  in 
section  1861(u)  of  the  Act.  a  provider  of 
medical  or  other  health  services  as 
defined  in  section  1861(s)  of  the  Act. 
and  any  other  person  who  furnishes 
health  care  services  or  supplies  Our 
regulations  would  define  "health  care 
provider"  as  the  statute  does  and  clarify 
that  the  definition  of  a  health  care 
provider  is  limited  to  those  entities  that 
furnish,  or  bill  and  are  paid  for,  health 
care  services  in  the  normal  course  of 
business 

For  a  more  detailed  discussion  of  the 
definition  of  health  care  provider,  we 
refer  the  reader  to  our  proposed  rule, 
HCF.^-<J04,5-P,  St:mdard  Health  Care 
Provider  Identifier,  published  elsewhere 
m  this  Federal  Register 

6  Health  mformaticn. 

"Health  information,"  as  defined  in 
section  1171  of  the  Act,  means  any 
information,  whether  oral  or  rec:orded  in 
any  form  or  medium,  that — 

•  Is  created  or  received  by  a  health 
care  provider,  health  plan,  public  health 
authority,  employer,  life  insurer,  school 
or  university,  or  health  care 
clearinghouse;  and 

•  Relates  to  the  past,  present,  or 
future  physical  or  mental  health  or 
condition  of  an  individual,  the 
provision  of  health  care  to  an 
individual,  or  the  past,  present,  or 
future  payment  for  the  provision  of 
health  care  to  an  individual. 

We  propose  the  same  definition  for 
our  regulations, 

7.  Health  plan. 

We  propose  that  a  "health  plan"  be 
defined  essentially  as  section  1171  of 
the  Act  defines  it  .Section  1171  of  the 
Act  cross  refers  to  definitions  in  section 
2791  of  the  Public  Health  Service  Act 
(as  added  bv  Public  Law  104-191,  42 


U.S.C.  300gg-91):  we  would  incorporate 
those  definitions  as  currently  stated  into 
our  proposed  definitions  for  the 
convenience  of  the  public.  We  note  that 
many  of  these  terms  are  defined  in  other 
statutes,  such  as  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  Public  Law  93-406,  29  U.S.C. 
1002(7)  and  the  Public  Health  Service 
.A.ct.  Our  definitions  ai^  based  on  the 
roles  of  pians  in  conducting 
administrative  transactions,  and  any 
differences  should  not  be  construed  to 
affect  other  statutes. 

For  purposes  of  implementing  the 
provisions  of  administrative 
simplification,  a  "health  plan"  would  be 
an  individual  or  group  health  plan  that 
provides,  or  pays  the  cost  of,  medical 
care.  This  definition  includes,  but  is  not 
limited  to.  the  13  types  of  plans  listed 
m  the  statute  On  the  other  hand,  plans 
such  as  property  and  casualty  insurance 
plans  and  workers  compensation  plans, 
which  may  pay  health  care  costs  in  the 
course  of  administering  nonhealth  care 
benefits,  are  not  considered  to  be  health 
plans  in  the  proposed  definition  of 
health  plan.  Of  course,  these  plans  may 
voluntanh  adopt  these  standards  for 
their  own  business  needs  At  some 
future  time,  the  Congress  may  choose  to 
expressly  include  som.e  or  all  of  these 
plans  m  the  list  of  health  plans  that 
must  comply  with  the  standards. 

Health  plans  often  ca,T>  out  their 
business  funcnions  through  agents,  such 
as  plan  administrators  (including  third 
party  administrators),  entities  that  are 
under  "administrative  services  only" 
(ASOj  contracts,  claims  processors,  and 
fiscal  agents  These  agents  may  or  may 
not  be  health  plans  in  their  ov^Ti  right; 
for  example,  a  health  plan  may  act  as 
another  health  plan's  agent  as  another 
line  of  business.  As  stated  earlier,  a 
health  plan  that  conducts  HIP.^.^ 
transactions  through  an  agent  is 
required  to  assure  that  the  agent  meets 
all  HWKA  requirements  that  apply  to 
the  plan  itself. 

"Health  plan"  includes  the  following, 
singly  or  in  combination: 

a  "Group  health  plan"  (as  currently 
defined  by  section  2791(a)  of  the  Pubhc 
Health  Service  Act).  A  group  health 
plan  is  a  plan  that  has  ,50  or  more 
participants  (as  the  term  'participan',"  is 
currently  defined  by  section  3(7)  of 
ERISA)  or  is  administered  by  an  entity 
other  than  the  employer  that  established 
and  maintains  the  plan.  This  definition 
includes  both  insured  and  self-insured 
plans  We  define  "participant" 
separately  below 

Setrtion  2791(a)(1)  of  the  Public 
Health  Service  .^ct  defines  "group 
health  plan"  as  an  employee  welfare 
benefit  plan  (as  currently  defined  in 


section  3(1)  of  ERISA)  to  the  extent  that 
the  plan  provides  medical  care, 
including  items  and  services  paid  for  as 
medical  care,  to  employees  or  their 
dependents  directly  or  through 
insurance,  or  otherwise. 

It  should  be  noted  that  group  health 
plans  that  have  fewer  than  50 
participants  and  that  are  administered 
by  the  employer  would  be  excluded 
from  this  definition  and  would  not  be 
subject  to  the  administrative 
simplification  provisions  of  HIPAA. 

b.  "Health  insurance  issuer"  (as 
currently  defined  by  section  2791(b)  of 
the  Public  Health  ^rvice  Act). 

Section  2791(h)(2)  of  the  PubHc 
Health  Service  Act  currently  defines  a 
"health  insurance  issuer"  as  an 
insurance  company,  insurance  service, 
or  insurance  organization  that  is 
licensed  to  engage  in  the  business  of 
insurance  in  a  State  and  is  subject  to 
State  law  that  regulates  insurance. 

c.  "Health  maintenance  organization" 
(as  currently  defined  by  section  2791(b) 
of  the  }*ublic  Health  Service  Act). 

Section  2791(b)  of  the  PubUc  Health 
Service  Act  currently  defines  a  "health 
maintenance  organization"  as  a 
Federally  qualified  health  maintenance 
organization,  an  organization  recognized 
as  such  under  State  law,  or  a  similar 
organization  regulated  for  solvency 
under  State  law  in  the  same  manner  and 
to  the  same  extent  as  such  a  health 
maintenance  organization.  These 
organizations  may  include  preferred 
provider  organizations,  provider 
sponsored  organizations,  independent 
practice  associations,  competitive 
medical  plans,  exclusive  provider 
organizations,  and  foundations  for 
medical  care. 

d.  Part  A  or  Part  B  of  the  Medicare 
program  (title  XVm  of  the  Act). 

e.  The  Medicaid  program  (title  XIX  of 
the  Act). 

f.  A  "Medicare  supplemental  poUcy" 
as  defined  under  section  lB82(g)(l)  of 
the  Act. 

Section  1882(g)(1)  of  the  Act  defines 
a  "Medicare  supplemental  policy"  as  a 
health  insurance  poficy  that  a  private 
entity  offers  a  Medicare  beneficiar}-  to 
provide  payment  for  expenses  lijcurred 
for  services  and  items  that  are  npt 
reimbursed  by  Medicare  because  of 
deductible,  coinsurance,  or  other 
limitations  under  Medicare.  The 
statutory  definition  of  a  Medicare 
supplemental  policy  excludes  a  number 
of  plans  that  are  generally  considered  to 
be  Medicare  supplemental  plans,  such 
as  health  plans  for  employees  and 
former  employees  and  for  members  and 
former  members  of  trade  associations 
and  imions.  A  number  of  these  health 
plans  may  be  included  under  the 
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dennitions  of  "group  health  plan"  or 
"health  insurance  issuer",  as  defined  in 
a.  and  b.  above. 

g.  A  "long-term  care  policy." 
including  a  nursing  home  fixed- 
indemnity  policy.  A  "long-term  care 
policy"  is  considered  to  be  a  health  plan 
regardless  of  how  comprehensive  it  is. 
We  recognize  the  long-term  care 
insurance  segment  of  the  industry  is 
largely  unautomated  and  we  welcome 
comments  regarding  the  impact  of 
HIPAA  on  the  long-term  care  segment. 

h.  An  employee  welfare  benent  plan 
or  any  other  arrangement  that  is 
established  or  maintained  for  the 
purpose  of  offering  or  providing  health 
benefits  to  the  employees  of  two  or  more 
employers.  This  includes  plans  and 
other  arrangements  that  are  referred  to 
as  multiple  employer  welfare 
arrangements  ("MEW As")  as  defined  in 
section  .3(40)  of  ERISA 

i.  The  health  care  program  for  active 
military  personnel  under  title  10  of  the 
United  States  Code. 

j.  The  veterans  health  care  program 
under  chapter  17  of  title  38  of  the 
United  States  Code. 

This  health  plan  primarily  furnishes 
medical  care  through  hospitals  and 
clinics  administered  by  the  Department 
of  Veterans  Affairs  for  veterans  with  a 
service-connected  disability  that  is 
compensable.  Veterans  with  non- 
service-connected  disabilities  (and  no 
other  health  benefit  plan)  may  receive 
health  care  under  this  health  plan  to  the 
extent  resources  and  facilities  are 
available. 

k,  The  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS).  as  defined  in  10  U.S.C. 
1072(4). 

CHAMPUS  primarily  covers  services 
furnished  by  civilian  medical  providers 
to  dependents  of  active  duty  members  of 
the  uniformed  services  and  retirees  and 
their  dependents  under  age  65. 

I.  The  Indian  Health  Service  program 
under  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et 
seg.). 

This  program  furnishes  services, 
generally  through  its  own  health  care 
providers,  primarily  to  persons  who  are 
eligible  to  receive  services  because  they 
are  of  American  Indian  or  Alaskan 
Native  des«-.ent. 

m.  The  Federal  Employees  Health 
Benefits  Program  under  5  U.S.C.  chapter 
89. 

This  program  consists  of  health 
insurance  plans  offered  to  active  and 
retired  Federal  employees  and  their 
dependents.  Depending  on  the  health 
plan,  the  services  may  be  furnished  on 
a  fee-for-service  basis  or  through  a 
health  maintenance  organization. 


Note:  Although  section  1171(5)(M)  of  the 
Act  refers  to  the    Federal  Employees  Health 
Benefit  Plan,  "  this  and  any  other  ailes 
adopting  administrative  simplincation 
standards  will  use  the  correct  name,  the 
Federal  Employees  Health  Benefits  Program. 
One  health  plan  does  not  cover  all  Federal 
employees;  there  are  over  350  health  plans 
that  provide  health  twnefits  coverage  to 
Federal  employees,  [etirees,  and  their  eligible 
family  members.  Therefore,  we  will  use  the 
correct  name,  the  Federal  Employ^l  Health 
Benefits  Program,  to  make  clear  that  the 
administrative  simplification  standards  apply 
to  all  health  plans  that  participate  in  the 
Program. 

n.  Any  other  individual  or  group 
health  plan,  or  combination  thereof,  that 
provides  or  pays  for  the  cost  of  medical 
care. 

We  would  include  a  fourteenth 
category  of  health  plan  in  addition  to 
those  specifically  named  in  HDPAA.  as 
there  are  health  plans  that  do  not 
readily  fit  into  the  other  categories  but 
whose  major  purpose  is  providing 
health  benefits.  The  Secretary  would 
determine  which  of  these  plans  are 
health  plans  for  purposes  of  title  II  of 
HIPAA.  This  category  would  include 
the  Medicare  Plus  Choice  plans  that  will 
become  available  as  a  result  of  section 
1855  of  the  Act  as  amended  by  section 
4001  of  the  Balanced  Budget  Act  of  1997 
(Pub.  L.  105-33)  to  the  extent  that  these 
health  plans  do  not  fall  under  any  other 
category. 

8.  Medical  care. 

"Medical  care."  which  is  used  in  the 
definition  of  health  plan,  would  be 
defined  as  current  section  2791  of  the 
Public  Health  Service  Act  defines  it:  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease,  or  amounts  paid 
for  the  purpose  of  affecting  any  body 
structure  or  function  of  the  body; 
amounts  paid  for  transportation 
primarily  for  and  essential  to  these 
items:  and  amounts  paid  for  insurance 
covering  the  items  and  the 
transportation  specified  in  this 
definition. 

9.  Participant. 

We  would  define  the  term 
"participant"  as  section  3(7)  of  ERISA 
currently  defines  it:  a  "participant"  is 
any  employee  or  former  employee  of  an 
employer,  or  any  member  or  former 
member  of  an  employee  organization, 
who  is  or  may  become  eligible  to  receive 
a  benefit  of  any  type  from  an  employee 
benefit  plan  that  covers  employees  of 
such  an  employer  or  members  of  such 
organizations,  or  whose  beneficiaries 
may  be  eligible  to  receive  any  such 
benefits.  An  "employee"  would  include 
an  individual  who  is  treated  as  an 
employee  under  section  401(c)(1)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  401(c)(1)). 


10.  Small  health  plan. 

We  would  define  a  "small  health 
plan"  as  a  group  health  plan  with  fewer 
than  50  participants. 

The  HIPAA  aoes  not  define  a    small 
health  plan"  but  instead  leaves  the 
definition  to  be  determined  by  the 
Secretary.  The  Conference  Report 
suggests  that  the  appropriate  definition 
of  a  "small  health  plan"  is  found  in 
current  section  2791(a)  of  the  Public 
Health  Service  Act.  which  is  a  group? 
health  plan  with  fewer  than  50 
participants.  We  would  also  define 
small  irrtiividual  health  plans  as  those 
with  fewer  than  50  participants. 

11.  Standard. 

Section  1171  of  the  Act  defines 
"standard,"  when  used  with  reference 
to  a  data  element  of  health  information 
or  a  transaction  referred  to  in  section 
1173(a)(1)  of  the  Act.  as  any  such  data 
element  or  transaction  that  meets  each 
of  the  standards  and  implementation 
specifications  adopted  or  established  by 
the  Secretary  with  respect  to  the  data 
element  or  transaction  under  sections 
1172  through  1174  of  the  Act. 

Under  our  definition,  a  standard 
would  be  a  set  of  rules  for  a  set  of  codes, 
data  elements,  transactions,  or 
identifiers  promulgated  either  by  an 
organization  accredited  by  ANSI  or  the 
HHS  for  the  electronic  transmission  of 
health  information. 

12.  Transaction. 
"Transaction"  would  mean  the 

exchange  of  information  between  two 
parties  to  carry  out  financial  and 
administrative  activities  related  to 
health  care,  A  transaction  would  be  (a) 
any  of  the  transactions  listed  in  section 
1173(a)(2)  of  the  Act  and  (b)  any 
determined  appropriate  by  the  Secretary 
in  accordance  with  section  1173(a)(1)(B) 
of  the  Act.  We  present  them  below  in 
the  order  in  which  we  propose 
standards  for  them  in  the  regulations 
text. 

A  "transaction"  would  mean  any  of 
the  following: 

a.  Health  claims  or  equivalent 
encounter  information. 

This  transaction  may  be  used  to 
submit  health  care  claim  billing 
information,  encounter  information,  or 
both,  from  health  care  providers  to 
health  plans,  either  directly  or  via 
intermediary  billers  and  claims 
clearinghouses. 

b.  Health  care  payment  and 
remittance  advice. 

This  transaction  may  be  used  by  a 
health  plan  to  make  a  payment  to  a 
financial  institution  for  a  health  care 
provider  (sending  payment  only),  to 
send  an  explanation  of  benefits  or  a 
remittance  advice  directly  to  a  health 
care  provider  (sending  data  only),  or  to 
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make  pavment  and  send  an  explanation 
of  benefits  remittance  advice  to  a  health 
care  provider  via  a  financial  institution 
(sending  both  payment  and  data). 

c.  Coordination  of  benefits. 

This  tnmsaction  can  be  used  to 
transmit  health  care  claims  and  billing 
payment  information  between  health 
plans  with  different  payment 
responsibilities  where  coordination  of 
benefits  is  required  or  between  health 
plans  and  regulatorv  agencies  to 
monitor  the  rendering,  billing,  and/ or 
payment  of  health  care  services  within 
a  specific  health  care/ insurance 
industn,'  segment 

In  addition  to  the  nine  electronic 
transactions  specified  in  section 
1173(a)(2)  of  the  Act.  section  1173(f) 
directs  the  Secretary  to  adopt  standards 
for  transferring  standard  data  elements 
among  health  plans  for  coordination  of 
benefits  and  sequential  processing  ol 
claims.  This  particular  provision  does 
not  state  that  there  should  be  standards 
for  electronic  transfer  of  standard  data 
elements  among  health  plans.  However, 
we  believe  that  the  Congress,  w  hen 
writing  this  provision,  intended  for 
these  standards  to  apply  to  the 
electronic  fonn  for  coordination  of 
benefits  and  sequential  processing  of 
claims  The  Congress  expressed  its 
intent  on  these  matters  generally  in 
section  1173(a)(1)(B),  where  the 
Secretary  is  directed  to  adopt  "other 
financial  and  administrative 
transactions  *    *    *  consistent  with  the 
goals  of  improving  the  operation  of  the 
health  care  system  and  reducing 
administrative  costs." 

d   Health  claim  status. 

This  transaction  may  be  used  by 
health  care  providers  and  recipients  of 
health  care  products  or  services  (or  their 
authorized  agents)  to  request  the  status 
of  a  health  care  claim  or  encounter  from 
a  health  plan 

e  Enrollment  and  disenrollment  in  a 
health  plan. 

This  transaction  may  be  used  to 
establish  communication  between  the 
sponsor  of  a  health  benefit  and  the 
health  plan.  It  provides  enrollment  data. 
such  as  subscriber  and  dependents, 
empiover  information,  and  health  care 
provider  information.  The  sponsor  is  the 
backer  of  the  coverage,  benefit  or 
product.  A  sponsor  can  be  an  employer, 
union,  government  agency,  association. 
or  insurance  company  The  health  plan 
refers  to  an  entity  that  pays  claims, 
administers  the  insurance  product  or 
benefit,  or  both 

f  Eligibility  for  a  health  plan. 

This  transaction  may  be  used  to 
inquire  about  the  eligibility,  coverage,  or 
benefits  associated  with  a  benefit  plan, 
employer,  plan  sponsor,  subscriber,  or  a 


dependent  under  the  subscriber's 
policy  It  also  can  be  used  to 
communicate  information  about  or 
changes  to  eligibility,  coverage,  or 
benefits  from  information  sources  (such 
as  insurers,  sponsors,  and  health  plans) 
to  information  receivers  (such  as 
physicians,  hospitals,  third  party 
administrators,  and  government 
agencies). 

g.  Health  plan  premium  payments. 

This  transaction  may  be  used  by,  for 
example,  employers,  employees,  unions, 
and  associations  to  meike  and  keep  track 
of  payments  of  health  plan  premiums  to 
their  health  insurers. 

h.  Referral  certification  and 
authorization. 

This  transaction  may  be  used  to 
transmit  health  care  service  referral 
information  between  health  care 
providers,  health  care  providers 
furnishing  services,  and  health  plans.  It 
can  also  be  used  to  obtain  authorization 
for  certain  health  care  services  from  a 
health  plan 

i.  First  report  of  injury. 

This  transaction  may  be  used  to  report 
information  pertaining  to  an  injury, 
illness,  or  incident  to  entities  interested 
in  the  information  for  statistical,  legal, 
claims,  and  risk  management  processing 
requirements.  Although  we  are 
proposing  a  definition  for  this 
transaction,  we  are  not  proposing  a 
standard  for  it  in  this  Federal  Register 
document.  (See  section  E.9  for  a  more 
in-depth  discussion.)  We  will  publish  a 
separate  proposed  rule  for  it. 

j.  Health  claims  attachments. 

This  transaction  may  be  used  to 
transmit  health  care  service  information, 
such  as  subscriber,  patient, 
demographic,  diagnosis,  or  treatment 
data  for  the  purpose  of  a  request  for 
review,  certification,  notification,  or 
reporting  the  outcome  of  a  health  care 
services  review  Although  we  are 
proposing  a  definition  for  this 
transaction,  we  are  not  proposing  a 
standard  for  it  in  this  Federal  Register 
document  because  the  legislation  gave 
the  Secretary  an  additional  year  to 
designate  this  standard  We  will  publish 
a  separate  proposed  rule  for  it, 

k.  Other  transactions  as  the  Secretary 
may  prescribe  by  regulation. 

Under  section  1173(a)(1)(B)  of  the 
Act,  the  Secretary  shall  adopt  standards, 
and  data  elements  for  those  standards, 
for  other  financial  and  administrative 
transactions  deemed  appropriate  by  the 
Secretary,  These  transactions  would  be 
consistent  with  the  goals  of  improving 
the  operation  of  the  health  care  system 
and  reducing  administrative  costs. 


C.  Effective  Dates— General 

Health  plans  would  be  required  by 
Part  142  to  comply  with  our 
requirements  as  follows; 

1.  Each  health  plan  that  is  not  a  small 
health  plan  would  have  to  comply  with 
the  requirements  of  Part  142  no  later 
than  24  months  after  the  effective  date 
of  the  final  rule. 

2.  Each  small  health  plan  would  have 
to  comply  with  the  requirements  of  Part 
142  no  later  than  36  months  after  the 
effective  date  of  the  final  rule. 

Health  care  providers  and  health  care 
clearinghouses  would  be  required  to 
begin  using  the  standard  by  24  months 
after  the  effective  date  of  the  final  rule. 

(The  effective  date  of  the  final  rule 
will  be  60  days  after  the  final  rule  is 
published  in  the  Federal  Register.) 

Provisions  of  trading  partner 
agreements  that  stipulate  data  content, 
format  definitions  or  conditions  that 
conflict  with  the  adopted  standard 
would  be  invalid  beginning  36  months 
from  the  effective  date  of  the  final  rule 
for  small  health  plans,  and  24  months 
from  the  effective  date  of  the  final  rule 
for  all  other  health  plans. 

If  HHS  adopts  a  modification  to  an 
implementation  specification  or  a 
standard,  the  implementation  date  of 
the  modification  would  be  no  earlier 
than  the  180th  day  following  the 
adoption  of  the  modification.  HHS 
would  determine  the  actual  date,  taking 
into  account  the  time  needed  to  comply 
due  to  the  nature  and  extent  of  the 
modification.  HHS  would  be  able  to 
extend  the  time  for  compliance  for  small 
health  plans.  This  provision  would  be  at 
§142.106. 

The  law  does  not  address  scheduling 
of  implementation  of  the  standards;  it 
gives  only  a  date  by  which  all 
concerned  must  comply.  As  a  result, 
any  of  the  health  plans,  health  care 
clearinghouses,  and  health  care 
providers  may  implement  a  given 
standard  earlier  than  the  date  specified 
in  the  subpart  created  for  that  standard. 
We  realize  that  this  may  create  some 
problems  temporarily,  as  early 
implementers  would  have  to  be  able  to 
continue  using  old  standards  until  the 
new  ones  must,  by  law,  be  in  place. 

At  the  WEDI  Healthcare  Leadership 
Sununit  held  on  August  15,  1997,  it  was 
recommended  that  health  care  providers 
not  be  required  to  use  any  of  the 
standards  during  the  first  year  after  the 
adoption  of  the  standard.  However, 
willing  trading  partners  could 
implement  any  or  all  of  the  standards  by 
mutual  agreement  at  any  time  during 
the  2-year  implementation  phase  (3-year 
implementation  phase  for  small  health 
plans).  In  addition,  it  was  recommended 
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that  a  health  plan  give  its  health  care 
provideni  at  least  6  months  notice  before 
requiring  them  to  use  a  given  standard 
We  welcome  comments  specincally 
on  early  implementation  as  to  the  extent 
to  which  it  would  cause  problems  and 
how  any  problems  might  be  alleviated. 

D  Data  Content 

(Please  latwl  any  written  comments  or  e- 
mailad  comments  about  this  section  with  the 
sub)ect:  Data  Content  | 

We  propose  standard  data  content  for 
n«i;h  adopted  standard.  There  are  two 
aspects  of  data  content  standardization: 
(1)  Standardization  of  data  elements, 
including  their  formats  and  deftnition, 
and  (2)  standardization  of  the  code  sets 
or  values  that  can  appear  in  selected 
data  elements.  A  telephone  number  is 
an  example  uf  a  data  element  that  has 
a  standard  definition  and  format,  but 
does  not  have  an  enumerated  set  of 
valid  codes  or  values.  A  patient's 
diagnosis  is  an  example  of  a  data 
element  that  has  a  standard  definition, 
a  standard  format,  and  a  set  of  valid 
codes.  Infonnatiori  that  would  faculitate 
data  content  standardization,  while  also 
facilitating  identical  implementations, 
would  consist  of  implementation 
guides,  data  conditions,  and  data 
dic:tionanus.  as  noted  in  the  addenda  to 
this  proposed  rule,  and  the  standard 
code  .sets  for  medical  data  that  are  part 
of  this  rule.  Data  conditions  are  rules 
that  define  the  situations  when  a 
particular  data  element  or  r»i.ord/ 
segment  can  be  used.  For  example,  "the 
name  of  the  tribe"  applies  only  to 
Indian  Health  ServK:«  claims  The 
defining  rulti  fur  that  data  element 
would  be  "must  be  entered  if  claim  is 
Indian  Health  Service". 

1.  Data  Element  and  RecordySegment 
Content 

Ont.e  we  publish  the  final  rule  in  the 
Federal  Register  and  it  is  effective,  there 
will  he  no  additional  data  element  or 
record/segment  content  modifications  in 
any  of  the  transactions  for  at  least  one 
year. 

In  our  evaluation  and 
rm:ommendation  for  each  proposed 
standard  transaction,  we  have  tried  to 
meet  as  many  business  needs  as 
possible  while  retaining  our 
(I  nnt  to  the  guiding  principles. 

V\  irage  comments  on  how  the 

standards  may  be  improved 

It  is  important  to  note  that  all  data 
elements  would  be  governed  by  the 
principle  of  a  maximum  defined  data 
set.  No  one  would  be  able  to  exceed  the 
data  sets  defined  in  the  final  rule,  until 
that  rule  is  amended  one  or  more  years 
from  the  effective  date  of  the  final  rule. 
This  means  that  if  a  transaction  has  all 


of  the  data  possible — based  on  the 
appropriate  implementation  guide,  data 
content  and  data  conditions 
specifications,  and  data  dictionary — 
then  a  health  plan  would  have  to  accept 
the  transaction  and  process  it.  This  does 
not  mean,  however,  that  the  health  plan 
would  have  to  store  or  use  information 
that  it  does  not  need  in  order  to  process 
a  claim  or  encounter,  except  for  audit 
trail  purposes  or  for  coordination  of 
benefits  if  applicable.  It  does  mean  that 
the  health  plan  would  not  be  able  to 
require  additional  information,  and  it 
does  mean  that  the  health  plan  would 
not  be  able  to  reject  a  transaction 
because  it  contains  information  the 
health  plan  does  not  want.  This 
principle  applies  to  the  data  elements  of 
all  transactions  proposed  for  adoption 
in  this  proposed  rule. 

2.  Code  Sets 

IPlaaM  label  any  written  conunents  or  e- 
maiied  comments  about  this  section  with  the 
xuliiect:  Code  Sets] 

a.  Background 

The  administrative  simplification 
provisions  of  HIPAA  require  the 
Secretary  of  HHS  to  adopt  standards  for 
coda  sats  for  administrative  and 
financial  transactions.  Two  types  of 
code  sets  are  required  for  data  elements 
in  the  transaction  standards  to  be 
established  under  HIPAA:  (1)  Large 
code  sets  for  medical  data,  including 
coding  systems  for: 

•  Diseases,  injunes.  Impairments, 
other  health  related  problems,  and  their 
manifestations; 

•  Causes  of  injury,  disease, 
impairment,  or  other  health-related 
problems: 

•  Actions  taken  to  prevent,  diagnose, 
treat,  or  manage  disaaaas.  injuries,  and 
impairments  and  any  substances, 
equipment,  supplies,  or  other  items 
used  to  perform  these  actions;  and  (2) 
smaller  sets  of  codes  for  other  data 
elements  such  as  race/ ethnicity,  type  of 
facility,  and  type  of  unit. 

A  separate  rftPAA  implementation 
team  co-chaired  by  representatives  from 
HCFA.  the  Centers  for  Disease  Control/ 
National  Center  for  Health  Statistics, 
and  the  National  Institutes  of  Health/ 
National  Library  of  Medicine,  and 
including  members  from  other 
interested  HHS  agencies  and  Federal 
Departments,  was  established  to 
recommend  the  code  sets  that  should 
become  HIPAA  standards  for  medical 
data.  HHS  efforts  to  identify  candidate 
medical  data  code  sets  were  coordinated 
with  the  NCVHS  Subcommittee  on 
Health  Data  Needs.  Standards,  and 
Secunty  The  smaller  sets  of  codes  for 
other  data  elements  in  transactions 


standards  are  part  of  the  transaction 
standards  themselves  and  are  specified 
in  their  implementation  guides 

The  following  medical  data  code  sets 
are  already  in  use  in  administrative  and 
financial  transactions: 

ICD-9-CM  The  International 
Classification  of  Diseases.  Ninth 
Revision.  Clinical  Modification, 
classifies  both  diagnoses  (Volumes  1 
and  2)  and  procedures  (Volume  3).  All 
hospitals  and  ambulatory  care  settings 
use  it  to  capture  diagnoses  for 
administrative  transactions.  The 
procedure  system  is  used  for  all  in- 
patient procedure  coding  for 
administrative  transactions.  The  ICD  0 
CM  was  adopted  for  use  in  January 
1979. 

The  ICD-9-CM  Coordination  and 
Maintenance  Committee  is  a  Federal 
interdepartmental  committee  charged 
with  maintaining  and  updating  the  ICD- 
9-CM.  Requests  for  modification  are 
handled  through  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee;  no  official  changes  are  made 
without  being  brought  before  this 
committee  Suggestions  for 
modifications  come  from  both  the 
public  and  private  sectors  and 
interested  parties  are  asked  to  submit 
recommendations  for  modification  prior 
to  a  stiheduled  meeting 

Modifications  are  not  considered 
without  the  expert  advice  of  clinicians, 
epidemiologists,  and  nosologists  (both 
public  and  private  sectors)  The 
meetings  are  of)en  to  the  public  and  are 
announced  in  the  Federal  Register:  all 
interested  members  (jf  the  puhih  nre 
invited  to  attend  and  submit  '.\rittfn 
comments.  Meetings  are  held  twice  each 
year. 

Approved  modifications  become 
effective  October  1  of  the  following  year. 
Changes  to  1CD-&-CM  are  published  on 
the  NCHS  and  HCFA  websites,  as  well 
as  by  the  American  Hospital  Association 
(AHA)  and  other  private  sector  vendors. 

CPT:  Physicians'  Current  Procedural 
Terminology  is  used  by  physicians  and 
other  health  care  professionals  to  code 
their  services  for  administrative 
transactions.  CPT  is  level  one  of  the 
Health  Care  Financing  Administration 
Procedure  Coding  Svstem  (HCPCS). 

CPT  codes  are  updated  annually  by 
the  AMA.  The  CPT  Panel  is  comprised 
of  15  physicians.  10  nominated  by  the 
AMA  and  one  each  nominated  by  Blue 
Cross/Blue  Shield  of  America  (BCBSA), 
HIAA.  HCFA.  and  AHA.  Meetings  are 
not  open  to  the  public. 

Alpha- nuwenc  HCPCS  Alpha- 
numeric Health  Care  Financing 
Administration  Procedure  Coding 
System  (HCPCS)  contains  codes  for 
medical  equipment  and  supplies; 
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proslhetic;s  and  orthotics:  injectable 
dnigs,  transportation  services;  and  other 
services  not  found  in  CPT  Alpha- 
numeric codes  are  level  2  of  HCPCS.  Its 
U5ie  IS  generaliv  limited  to  ambulatorv 
settings.  The  Omnibrs  Budget 
Reconciliation  .\c\  of  1986  requires  the 
use  of  HCPCS  in  the  Medicare  program 
for  ser\'i(:es  in  hospital  outpatient 
departments 

Level  11  of  HCPCS  is  updated  annually 
and  is  maintained  jointly  by  the  BCBSA, 
the  Health  Insurance  .\ssociation  of 
Amenca  and  HCF.^ 

HCF.^s  regional  offices  assure 
coordination  of  local  code  assignments 
among  the  payers  in  a  State,  local  codes 
must  be  approved  bv  HCFA's  central 
office  to  assure  they  do  not  duplicate 
national  codes  in  CPT  or  Level  II  of 
HCPCS 

Decisions  regarding  additions, 
deletions  and  revisions  to  Level  FT  cf 
HCPCS  are  made  by  the  Alpha-Numenc 
Editonai  Panel.  This  Panel,  which  meets 
three  times  a  year,  is  compnsed  of 
representatives  of  the  BCBS.\.  HIA^\. 
and  HCFA;  the  meetings  are  not  of)en  to 
the  public.  There  are  formal 
mechanisms  to  coordinate  this  Panel's 
activities  with  CPT  and  the  .\merican 
Dental  .■\!»soc:iation  s  {.M).M  procedure 
coding  system 

The  revised  HCPCS  is  available  free  of 
charge  as  a  public  use  file 

CDT  Current  Dental  Terminology  is 
used  in  rr^porting  dental  services  CDT 
codes  are  also  included  in  alpha- 
numenc  HCPCS  with  a  first  characier  of 
D. 

Codes  are  revised  on  a  five-year  cycle 
by  the  .\U.\  through  its  Council  on 
Etental  Benefits  Program  Meetings  are 
not  open  to  the  public 

SDC  National  Drug  Codes  are  used  in 
reporting  prescription  drugs  in 
pharmacy  transactions  and  some  claims 
bv  health  care  professionals  The  codes 
are  assigned  when  the  drugs  are 
approved  or  repaclcaged  and  mav  be 
found  on  the  packaging  of  drugs. 

i.  Candidates  for  the  Standards 

The  principal  sources  of  input  to  the 
rec:ommendations  for  medical  data  code 
sets  were: 

(a)  The  ANSI  HISB  Standards 
Inventorv 

The  inventoried  code  sets  art' 

1CD-9-CM.  which  consists  of  both 
diagnoses  and  procedure  sections.  The 
diagnosis  system  is  widely  used  in  the 
health  (::are  industry   .Ml  hospitals  and 
ambulatorv  care  settings  use  it  to 
capture  diagnoses.  The  procedure 
system  is  used  for  all  in  patient 
procedure  coding 

ICD-10— CM  for  diagnosii,  which  is 
under  development  as  a  replacement  to 


the  diagnosis  section  of  ICD-9— ("M  and 
not  yet  in  use  in  this  countr>"  lCr3-10 
was  developed  by  the  World  Health 
Organization  and  has  been  implemented 
in  approximately  37  countries  to  report 
mortality  data  These  are  data  that  are 
taken  and  coded  from  death  certificates 
However,  since  our  country's  need  for 
morbidity  data  cannot  be  satisfied  bv 
ICD-10,  the  United  States  is  prepanng 
a  clinical  modification  of  ICD-10  IICD- 
10-CM).  The  public  has  been  given  an 
opportunity  to  review  and  comment  on 
the  current' draft  of  ICD-10-CM  The 
final  draft  should  be  available  m  the 
summer  of  1998 

•  ICE>-10-PCS  for  procedures,  whu.h 
is  under  development  for  use  in  the  U  S 
only  as  a  replacement  to  the  procedure 
section  of  1CD-9-CM. 

•  CPT,  which  is  used  by  ail 
physicians  and  many  other  pracrtitioners 
to  code  their  ser\'ices.  It  is  also  used  bv 
hospital  outpatient  departments  to  code 
certain  ambulatorv  services 

•  SNOMED  (Systematized 
Nomenclature  of  Medicine),  which  is 
being  used  by  the  developers  of 
computer-based  patient  record  svsteiiis 
It  is  not  used  in  administTative 
transactions 

•  CDT,  v^'hich  IS -used  by  all 
practicing  dentists  to  code  their  services 
for  administrative  transactions. 

•  .N'lC  (Nursing  Interventions 
Classification),  which  is  not  used  in 
administrative  transactions  in  this 
counti-v 

•  LOLNC  (Logical  Observation 
Identifier  Names  and  Codes),  which  is 
being  u.sed  in  a  pilot-test  by  the  Centers* 
for  Disease  Control  to  report  tests  as 
evidence  of  a  communicable  disease.  It 

is  also  being  tested  in  electronic 
transactions  involving  detailed  clinical 
laboratory-  tests  and  results.  It  is  not 
used  in  administrative  transactions. 

•  HHCC  (Home  Health  Care 
Classification  system),  which  is  not 
being  used  as  a  reporting  system  in  this 
countr\' 

(b)  A  more  extensive  inventory  of 
existing  coding  and  classification 
systems  prepared  by  the  coding  and 
classification  implementation  team 
Itself  and  evaluated  against  the  gene.-^l 
HIPAA  standards  evaluation  criteria  (as 
found  in  section  IB,  Process  for 
developing  standards  for  this  proposed 
rule). 

This  larger  inventory  (v\'hiL.^i  will  oe 
placed  on  the  home  page  of  the  National 
Center  for  Health  Statistics  at:  http:// 
www  cdc  gov/nchswww 
nchshome.htm)  does  not  include  any 
additional  viable  candidates  for  the 
initial  standards  for  administrative  code 
sets  to  be  established  under  this 
proposed  rule  It  does  contain  some 


additional  systems  that  may  be 
applicable  to  elements  of  the  claims 
attat  hments  standard  (to  be  issued  on  a 
later  timetable)  and  to  eventual  HIPAA 
recommendations  to  the  Congress 
regarding  full  electronic  medical 
records. 

(c)  The  ordl  and  written  testimony 
submitted  at  an  NCVHS  public  hearing 
to  discuss  medical/clinical  coding  and 
I  lassification  issues  in  connection  with 
the  requirements  of  HIPAA  on  April  IS- 
IB   199"  The ioUowing  entities 
presented  t6?stimonv  at  the  hearing: 
.\MA,  ,\H.\.  Amen(.an  Health 
L'lformation  .Management  .\ssociation, 
.^me^r.an  CoHese  o*  Ohsietridans  and 
Gynecologists.  .AmerHar:  .\cademy  of 
Pediatrics,  .\merh.an  Nurses 
.Association   Nationa;  .\ssociation  for 
Home  Care.  .\DA.  Family  Practice 
F^nmarv  Care  Work  Group,  National 
.Association  of  Children's  Hospitals  and 
Related  Institutions,  Food  and  Drug 
Adrmnistration.  College  of  American 
Pathologists,  the  Omaha  System. 
developers  of  new  nomenclature 
systems  resea,n:ti  groups,  publishers, 
consultants  in  coding,  managed  care 
organizations,  software  vendors,  and 
informatics  specialists. 

d  The  \f  "v  H*-  recommendations  to 
tne  Secretins,  HiiS  regarding  codes  and 
classifications. 

(ej  Comments  received  in  response  to 
presentations  at -professional  meetings 
and  at  the  July  9.  1997,  public  meeting 
held  by  HHS  on  progress  on  selecting 
the  initial  HIP.\A  standards. 

For  the  hearing  on  April  15-16. 1997, 
the  NCVHS  invited  interested 
organizations  representing  both  the 
users  and  developers  of  medical/clinical 
classification  systems  to  present  written 
and/or  oral  testimony  responding  to  the 
following  questions 

" — what  medical/clinical  codes  and 
classifications  do  you  use  in  administrative 
transactions  now'  What  do  you  perceive  as 
the  main  strengths  and  weaknesses  of 
current  methods  for  coding  and 
classification  of  encounter  and/or 
enrollment  data? 

" — What  medical/clinical  codes  and 
classificauons  do  you  recommend  as  initial 
standards  for  administrative  transactions, 
given  the  time  frames  in  the  HIPAA'  What 
specific  suggestions  would  you  like  to  see 
implemented  regarding  coding  and 
classification'  \ 

' — Prior  to  the  passage  of  HIPAA.  the 
Nabonal  Center  for  Health  Statistics 
initiated  development  of  a  clinical 
modification  of  the  International 
Classification  of  Diseases-10  (ICD-10-CM). 
and  HCFA  undertook  development  of  a 
new  procedure  coding  system  for  inpatient 
procedures  (called  ICD-'lO-PCS).  with  a 
plan  to  implement  them  simultaneously  in 
the  year  2000.  On  the  pre-HIPAA  schedule, 
they  will  be  released  to  the  field  for 
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.il:u::  and  tCi'; 
■n  of  ir.D  is  to 
.iil(iiiniitr.jlive  trans.!,  tuui-,.  ilii  yuu  Itimk  it 
should  Ik;  Ic;1>-i»-1:M  or  ICD-lO-CM  and 
ICD-IO-PCS.  jssiimmK  that  field 
Qvaluations  art?  genoraily  positivn? 

"— RecMitnltlng  that  the  goal  of  PL.  104-181 
Is  administrative  jimpliFicatioti,  how.  from 
your  perspective,  would  you  deal  with  the 
cumrnt  cr>ding  pnvironment  to  improve 
simplification,  reduce  administrative 
burden,  but  also  obtain  medically 
meaningful  information' 

'• — How  should  the  ongoing  maintenance  of 
mvdicaL/clinicaJ  code  sets  and  the 
responsibility,  intellectual  input  and 
funding  for  maintenance  be  ad<lressed  for 
the  clas.siflcation  systems  included  in  the 
standards'  What  are  the  arguments  for 
having  these  systems  in  the  public  domain 
versus  in  the  private  sector,  with  or 
without  copyright' 

" — What  would  be  the  resource  implications 
of  changing  from  the  codmg  and 
classification  systems  that  you  currently 
are  using  in  administrative  transactions  to 
other  systems'  How  do  you  weigh  the  costs 
and  benefits  of  making  such  changes? 

" — A  Coding  and  Classification 
Implementation  Team  has  been  established 
within  the  Department  of  Health  and 
Human  Services  to  address  the 
requirements  of  PL.  104-191.  the  Teams 
charge  is  enclosed.  Does  your  organization 
have  any  concerns  about  the  process  being 
undertaken  by  the  Department  to  carry  out 
the  requirements  of  the  law  in  regard  to 
coding  and  classification  Issues?  If  so.  what 
are  those  concerns  and  what  suggestions 
do  you  have  for  improvements?" 

In  general,  those  testifying  at  the  April 
15-16  hearing  recommended  that 
systems  currently  in  use  be  designated 
as  standards  for  the  year  2000,  since 
potential  replacements  were  not  yet 
fully  tested  and  could  not  be 
implemented  throughout  the  health  care 
system  by  2000.  Testimony  supported 
moving  to  ICD-10-CM  for  medical 
diagnoses  af^er  the  year  2000  (different 
timetables  were  mentioned).  Testimony 
provided  by  representatives  from  the 
American  Psychiatric  Association 
described  the  ongoing  efforts  to  make 
th&  Diagnostic  and  Statistical  Manual  of 
Mental  and  Behavioral  Disorders  (DSM) 
completely  compatible  with  ICD.  The 
American  Psychiatric  Association  has 
(U-Dsswalked  the  appropriate  ICD-9-CM 
codes  to  what  appear  in  the  DSM  for  its 
diagnostic  categories  and  is  doing  the 
same  for  ICD-10-CM  for  diagnosis.  The 
mapping  between  DSM  and  ICD-10-CM 
for  diagnosis  is  more  precise  than  is 
possible  for  ICD-*-CM  so  the  APA 
favors  moving  to  ICD-10-CM  for 
diagnosis  as  soon  as  possible. 

Many  of  those  testifying  emphasized 
the  need  to  change  to  a  less  fragmented, 
overlapping,  and  duplicative  approach 
to  procedure  coding,  but  sometime  af^er 
the  year  2000.  Different  potential 


a,  'S  to  aLiiievinij  ii  more 

in    .    ,1  procedure  coding  system 
were  mentioned.  Many  identified 
current  variations  in  the 
implementation  of  coding  systems  and 
the  use  of  local  HCPCS  codes  as 
problems  that  should  be  addressed. 

In  general,  those  testifying  approved 
the  implementation  team's  charge, 
which  includes  an  initial  focus  on  the 
administrative  standards  for  the  year 
2000  and  longer  term  attention  to 
recommendations  for  the  more 
clinically-detailed  vocabulary  needed 
for  full  electronic  medical  records. 
Some  of  the  developers  of  vocabularies 
and  classifications  who  presented 
testimony  emphasized  the  potential 
usefulness  of  their  systems  for  full 
computer-based  patient  records,  rather 
than  for  the  administrative  transactions 
that  are  the  focus  of  the  initial  HIPAA 
standards. 

Comments  on  codes  and 
classifications  sets  made  at  the  June  3- 
4.  1997.  Health  Data  Needs.  Standards 
and  Security  Subcommittee  hearings  in 
San  Francisco.  California  echoed  those 
heard  at  the  April  hearing. 

On  June  25.  1997,  the  NCVHS 
submitted  the  following 
recommendations  to  the  Secretary  of 
HHS  regarding  standards  for  codes  and 
classifications  for  administrative 
transactions: 

The  Committee  recommends  that  diagnosis 
and  procedure  coding  continue  to  u.se  the 
current  code  sets  because  replacements  will 
not  be  ready  for  implementation  by  the  year 
2000.  ICD-9-CM  diagnosis  codes.  ICD-&-<:M 
#folume  3  procedure  codes,  and  HCPCS 
(including  Current  Procedural  Terminology 
(CPT)  and  Current  Dental  Terminology 
(CDT))  procedure  codes  should  be  adopted  as 
the  standards  to  be  implemented  by  the  year 
2000  Annual  updates  to  ICD-»-CM  and 
HCPCS  should  continue  to  follow  the 
schedule  currently  used.  In  addition,  we 
recommend  that  you  advise  industry  to  build 
and  modify  their  information  systems  to 
accommodate  a  change  to  ICD-10-CM 
diagnosis  coding  in  the  year  2001  and  a 
major  change  to  a  unified  approach  to  coding 
procedures  (yet  to  be  defined)  by  the  year 
2002  or  2003.  We  recommend  that  you 
identify  and  implement  an  approach  for 
procedure  coding  that  addresses  deficiencies 
in  the  current  systems,  including  issues  of 
specificity  and  aggregation,  unnecessary 
redundancy,  and  incomplete  coverage  of 
health  care  providers  and  settings. 

At  the  July  9.  1997.  public  meeting  on 
progress  on  selecting  the  HIPAA 
standards,  the  implementation  team 
presented  an  overview  of  its  planned 
recommendations  for  coding  and 
classification  standards  for  the  year 
2000.  The  team's  recommendations 
were  similar  to  those  of  the  NCVHS  but 
included  the  use  of  NDC  codes  for 
pharmacy  transactions  that  the  NCVHS 


did  not  address.  The  implementation 
team  did  not  recommend  a  specific 
timetable  for  changes  in  the  standards 
after  the  year  2000.  The  team  believed 
that  its  recommendations  for  changes 
after  the  year  2000  should  await  the 
results  of  field  testing  of  ICD-10-CM  for 
diagnosis  and  ICD-10-PCS  for 
procedures  (which  should  be  available 
in  March  1998)  and  further 
consideration  of  options  for  moving 
toward  a  more  integrated  approach  to 
procedure  coding. 

One  of  the  coding  systems  that  the 
implementation  team  considered  to  be 
promising  for  future  implementation 
was  the  Universal  Product  Numbers 
(UPNs)  system.  The  UPN  system  is  a 
product  numbering  technology  that  uses 
human  readable  and  bar  code  formats  to 
identify  products.  A  bar  code  and 
human  readable  number,  which  is 
unique  to  a  particular  product,  is 
printed  on  the  label  or  box  as  part  of  the 
production  line  process  There  are 
currently  two  separate  and  different 
UPN  coding  systems  that  are  generally 
accepted  and  recognized  for  health  care 
products.  One  is  numeric,  a  fixed  14 
digit  number,  and  the  other  an  alpha- 
numeric format,  a  variable  length 
number  8  to  20  digits.  The  numeric 
format  is  the  system  of  the  Health  Care 
Uniform  Code  Council  (UCC)  and  the 
alpha-numeric  format  is  used  by  the 
Health  Industry  Business 
Communications  Council  (HIBCC).  The 
first  series  of  digits  are  assigned  by  one 
of  these  two  private  companies  and 
identify  the  manufacturer  or  a 
repackager.  The  remaining  digits  are 
assigned  by  the  manufacturer  or 
repackager  and  are  assigned  according 
to  the  user's  own  standards  and 
specifications.  A  manufacturer  or 
repackager  can  apply  to  either  one  of 
these  companies  to  use  its  system.  The 
application  fees,  which  are  collected  by 
either  UCC  or  HIBCC,  vary  based  on  the 
manufacturer's  or  repackager's  sales 
volume. 

The  Department  of  Defense  has 
started  to  use  UPNs  for  its  prime  vendor 
program.  Currently,  there  are  purchasers 
and  providers  of  medical  equipment 
that  are  using  the  UPN  system  for 
inventory  purposes,  but.  at  this  time, 
there  are  no  insurers  that  pay  for  health 
care  products  using  the  UPN  system. 
CaUfomia  Medicaid,  however,  has  plans 
to  begin  using  UPNs  as  part  of  its 
system. 

At  this  time,  approximately  30 
percent  of  the  health  care  products  do 
not  have  a  UPN  assigned  to  them.  For 
this  reason,  in  addition  to  the  fact  that 
no  insurer  currently  uses  UPNs  for 
reimbursement.  UPNs  were  not 
included  in  the  initial  list  of  standards. 
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However,  it  is  a  coding  system  that 
bears  close  examination  during  the  next 
few  years  as  a  pos.sible  replacement  for 
alpha-numeric  HCPCS  codes  for  health 
care  products  Some  consideration  is 
being  given  to  conducting  a 
demonstration  study  in  the  Medicare 
program  on  the  use  of  UPNs  for 
reimbursement. 

Comments  on  the  use  of  the  UPNs  as 
a  national  coding  system  are  being 
sought.  In  particular,  comments  on 
issues  such  as  timing  of 
implementation,  any  compUcations 
presented  by  the  existence  of  multiple 
bodies  issuing  UPN  codes,  the 
acceptabihty  of  varv'ing  lengths  and 
formats,  and  the  frequent  changes  in 
manufacture  and  packaging  size  would 
be  helpful. 

ii.  Changes  to  HCPCS  for 
Implementation  in  the  Year  2000 

In  proposing  the  use  of  the  existing 
coding  systems  as  the  standards  for  the 
year  2000,  many  participants  at  public 
meetings  voiced  concern  about  overlaps 
in  several  of  the  coding  systems, 
problems  with  HCPCS  loc:al  codes, 
differences  in  implementation  of  NEXZ 
codes  in  different  systems,  and 
differences  between  the  CDT  codes  m 
HCPCS  and  those  issued  by  the  AD.^   It 
was  repeatedly  suggested  that  these 
issues  be  resolved  and  overlaps  be 
eliminated  for  standards  adopted  in  the 
year  2000.  After  careful  consideration  of 
all  public  input  and  of  the  options  for 
modifying  HCPCS  in  the  relatively  near 
term,  the  implementation  team  is 
recommending  that  changes  be 
implemented  in  HCPCS  in  the  year  2000 
to  reduce  its  overlap  with  other  coding 
systems. 

HCPCS  contains  three  levels.  Level  1, 
CPT.  is  developed  and  maintained  by 
the  AMA  and  captures  physician 
services.  Level  2,  alpha-numeric 
HCPCS,  contains  codes  for  products, 
supplies,  and  services  not  included  in 
CPT  Level  3.  local  codes,  includes  ail 
the  codes  developed  by  insurers  and 
agencies  to  fulfill  local  needs. 

We  are  proposing  the  adoption  of 
HCPCS  levels  1  and  2  for 
implementation  in  the  year  2000  In 
addition,  we  are  proposing  to  modifv 
HCPCS  level  3  for  the  year  2000  to 
eliminate  overlaps  and  duplications. 

Most  third-party  public  and  private 
health  insurers  (such  as  Medicare 
contrac"tors.  Medicaid  program  and 
fiscal  agents,  and  private  commercial 
health  insurers)  use  HCPCS  as  a  basis 
for  paying  claims  for  medical  services 
provided  on  a  fee- for- service  basis  and 
for  monitoring  the  quality  and 
utilization  of  care.  In  addition, 
integrated  health  systems,  such  as 


managed  care  organizations,  also  use 
HCPCS  as  a  basis  for  monitoring 
utilization  and  quality  of  care  and  for 
negotiating  prospective  fees  and 
capitated  payments.  Research 
organizations  use  the  HCPCS  data 
collected  by  health  insurers  to  monitor 
and  evaluate  these  programs  and 
regional/national  patterns  of  care 

As  previously  stated,  HCPCS  alpha- 
numeric codes  capture  products, 
supplies,  and  services  not  included  in 
CPT.  The  "D"  codes  in  the  HCPCS 
system  are  dental  codes  created  by  the 
ADA  and  published  as  CDT  However, 
in  HCPCS,  the  first  digit  "O-  m  CDT  is 
replaced  by  a  "D"  to  eUminate 
confusion  and  overlap  with  certain  CFT 
codes.  The  ADA  has  agreed  to  replace 
their  first  digit  "0"  with  a  "D    so  that 
CDT  can  become  the  national  standard 
There  would  no  longer  be  dental  codes 
within  HCPCS.  Consequently,  CDT 
codes  will  no  longer  be  issued  withm 
HCPCS  as  of  the  year  2000  The  ADA 
will  be  the  sole  source  of  the 
authoritative  version  of  CDT 

The  "J"  codes  within  alpha-numeric 
HCPCS  are  for  drugs.  A  separate  coding 
system,  the  .NDC  developed  by  the  Food 
and  Drug  Admimstration,  is  also  used  to 
report  drug  claims  in  the  ANSI  X12N 
837 — Health  Care  Claim  Professional 
cind  in  pharmacy  tran.sactions  The  NDC 
system,  which  has  11-digit  codes,  is 
more  precise  and  more  current  than  the 
HCPCS  '■}•■  codes.  NDC  identifies  drugs 
prescribed  down  to  the  manufacturer. 
product  name  and  package  size  \D(' 
codes  are  assigned  on  a  continuous 
basis  throughout  the  year  as  new  drug 
products  are  issued;  "]"  codes  are 
assigned  on  an  armuai  basis  .Many 
providers  are  currently  forced  to 
maintain  both  "1"  and  NDC  codes  to 
provide  data  to  different  insurers.  The 
maiority  of  the  local  codes  currently 
created  were  developed  because  of  the 
lack  of  a  "J"  code  for  a  new  drug  Local 
codes  are  level  3  of  the  HCPCS  and  are 
assigned  by  local  insurers  or  agencies 
where  there  is  no  national  code  By 
eliminating  ")"  codes  from  alpha- 
numeric HCPCS  codes  and  utilizing 
only  NDC  codes  for  drugs,  greater 
national  uniformitv  can  be  achieved,  the 
workload  of  providers  who  previously 
had  to  utilize  two  drug  coding  systems 
will  be  reduced,  and  the  need  for  local 
codes  will  diminish  substantially 

HHS  is.  therefore,  proposing  that  NDC 
codes  become  the  national  stamdard  in 
the  year  2000  for  all  types  of 
transactions  requiring  drug  codes  and 
that  "f"  codes  be  deleted  from  alpha- 
numeric HCPCS.  This  would  requirt 
those  handling  electronic  administrative 
transactions  to  process  11 -digit  NDC 
codes  in  the  year  2000. 


Level  3  of  HCPCS  is  intended  to  meet 
local  needs  and  is  established  on  a  local 
basis  by  health  insurers.  There  is  no 
national  registry  for  these  local  codes. 
We  propose  that,  beginning  in  the  year 
2000.  local  codes  be  eliminated  and  that 
a  national  process  be  estabUshed  for 
reviewing  and  approving  codes  that  are 
needed  bv  anv  public  or  private  health 
insurer 

The  first  step  m  this  process  would  be 
to  ask  public  and  private  health  insurers 
to  review  the  local  codes  they  use  and 
to  immediateK  eliminate  those  that 
duplicate  a  national  HCPCS  code  or 
NDC  cfxie  aireadv  m  existence  (See  the 
previous  section  for  a  discussion  of  NDC 
codes.)  They  would  also  be  asked  to 
eliminate  those  local  codes  for  which 
there  are  few  claims  submissions  (for 
example,  fewer  than  50  per  year)  and 
that  could  reasonably  and  effectively  be 
revnewed  by  the  health  insurer.  Health 
insurers  would  also  be  asked  to 
eliminate  those  local  codes  which  were 
established  for  administrative  purposes, 
to  facihtate  claims  payment,  rather  than 
to  identify  and  describe  medical 
services,  supplies  and  procedures.  (A 
code  for  "administration  of 
immunization  at  pubhc  health  cUnic"  is 
an  example  of  a  code  that  includes 
administrative  information  in  addition 
to  information  about  the  clinical  content 
of  the  service.)  This  purging  would 
result  in  the  elimination  of  the  vast 
majority  of  local  codes  now  in  use.  Any 
remaining  local  codes  would  then  have 
to  be  submitted  by  the  health  insurer  to 
HCF.^  for  review  and  approval  as 
temporary  codes.  The  HCPCS  panel 
currently  meets  every  two  to  three 
months  to  approve  requests  for 
temporary'  codes.  This  process  will  be 
re-examined  to  determine  if  more 
frequent  meetings  are  required. 

The  process  would  be  modeled  after 
the  one  that  is  currently  used  to  review 
and  approve  code  requests  from 
Medicare  and  its  contractors.  Codes  that 
are  approved  by  HCFA  would  be 
established  as  national  temporary  codes 
that  would  be  posted  electroiucally  and 
would  be  available  for  use  by  all  health 
insurers.  National  temporary  codes 
would  be  reviewed  on  an  annual  basis 
to  make  sure  they  are  not  duplicative  of 
CFT  codes  or  alpha-numeric  codes  that 
are  newly  established. 

This  new  centralized  process  for 
establishing  national  temporary  codes 
would  run  parallel  to  the  process  for 
establishing  national  CPT  codes,  alpha- 
numeric HCf*CS  codes,  and  NIXI  codes. 
It  is  pxpei  ted  that  most  of  the  codes 
submitiea  ior  approval  by  HCFA  in  this 
process  would  be  for  new  medical 
technologies  and  services  not  yet 
approved  for  codes  by  CPT  or  the  alpha- 
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iiuiiiuriL  process  or  tor  oiner  riit-aii  ui 
services/procedures  covered  by  health 
in.surers  which  have  no  associated  CPT 
or  alpha-numeric  codes. 

These  recommendations  are  based  on 
the  following: 

As  stated  earlier,  many  participants  at 
public  meetings  voiced  concerns  about 
overlaps  in  codes  that  are  used  and  the 
proliferation  of  local  codes.  Local  codes 
that  are  duplicative  of  national  codes 
create  extra  work  and  confusion  for 
providers  who  must  submit  different 
codes  to  different  health  insurers.  Local 
codes  also  make  it  more  difficult  for 
researchers  and  programs  such  as 
Medicaid  and  Medicare  to  evaluate  and 
monitor  patterns  of  care  and  the 
utilization  and  quality  of  care  on  a 
regional  or  national  basis. 

The  use  of  local  codes  established  for 
administrative  purposes,  to  facilitate 
claims  payment  rather  than  to  identify 
medical  services,  supplies  and 
procedures,  is  contrary  to  the  intent  of 
the  medical  coding  system,  which  is 
intended  to  describe  medical  serviCM 
used  to  prevent,  diagnose,  treat  or 
manage  diseases,  injuries,  and 
impairments  Administrative  functions 
necessary  to  pro<:ess  and  facilitate 
claims  by  health  insurers  can  be 
achieved  by  using  "administrative" 
codes  placed  in  fields  other  than  those 
used  for  medical  diagnosis  and 
procedure  codes  or  by  attaching  a 
modifier  to  a  medical  code.  Because  the 
need  for  new  temporary  codes  is  not 
unique  to  an  individual  health  insurer, 
the  new  codes  that  are  created  as  a 
result  of  this  centralized  process  would 
be  useful  not  just  to  the  health  insurer 
who  submitted  the  original  request  for 
a  code  but  also  to  many  other  health 
insurers  across  the  country.  By 
eliminating  duplicative  and  otherwise 
unnecessary  local  codes  and  adding 
national  temporary  codes  through  the 
centralized  process  discussed  above,  we 
believe  we  ore  being  consistent  with  the 
intent  of  HIPAA  to  simplify  the 
administration  of  the  claims  review, 
payment  and  monitoring  process. 

We  welcome  comments  and 
suggestions  on  this  proposal  for 
eliminating  unnecessary  local  codes  and 
establishing  a  centralized,  national 
procoss  for  establishing  national 
temporary  codes.  We  seek  input 
specifically  on  the  problems  and 
t>arriers  to  creating  this  type  of  process. 
We  are  also  specifically  looking  for 
examples  of  the  kinds  of  local  codes  that 
are  now  being  used  that  would  have  to 
be  replaced  with  national  codes  or  for 
alternatives  to  the  above-descnbed 
proceas. 


iii.  Recommended  Standards  and 
Implementation  Guides 

The  proposed  standard  code  sets  for 
different  types  of  medical  data  are 
outlined  below: 

(a)  Diseases,  injuries,  impairments, 
other  health  related  problems,  their 
manifestations,  and  causes  of  injury, 
disease,  impairment,  or  other  health- 
related  problems. 

The  proposed  standard  code  set  for 
these  conditions  is  the  International 
Classification  of  Diseases,  9th  edition, 
Clinical_Modification,  (ICD-^-CM). 
Volumes  1  and  2,  as  maintained  and 
distributed  by  the  National  Center  for 
Health  Statistics,  Centers  for  Disease 
Control  and  Prevention,  U.S. 
Department  of  Health  and  Human 
Services.  The  specific  data  elements  for 
which  ICD-9-CM  is  the  required  code 
set  are  enumerated  in  the 
implementation  guides  for  the 
transactions  standards  that  require  its 
use. 

An  area  of  weakness  of  the  ICD-9-CM 
is  that  it  is  not  always  precise  or 
unambiguous.  However,  there  are  no 
viable  alternatives  for  the  year  2000. 
Many  problems  cannot  be  resolved 
within  the  current  structure,  but  are 
being  addressed  in  the  development  of 
ICD-10-CM  for  diagnosis,  which  is 
expected  to  be  ready  for  implementation 
some  time  after  the  year  2000. 

The  official  coding  guidelines  for  this 
proposed  standard  code  set  are  in  the 
public  domain  and  available  at  no  cost 
on  the  NCHS  website  at:  http:// 
www.cdc.gov/nchswww/abouty 
otheract/icd9/icd9hp2.htm.  Users 
without  access  to  the  Internet  may 
purchase  the  official  version  of  ICD-9- 
CM  on  CD-ROM  from  the  Government 
PrinUng  Office  (GPO)  at  1-202-512- 
1800  or  fax  1-202-512-2250  The  CD- 
ROM  contains  the  ICD-9-CM 
classification  and  the  coding  guidelines. 
The  guidelines  are  also  included  in  code 
books  and  coding  manuals  published  by 
not-for-profit  (for  example,  the 
American  Hospital  Association  and  the 
American  Health  Information 
Management  Association!  and  other 
private  sector  vendors. 

(b)  Procedures  or  other  actions  taken 
to  prevent,  diagnose,  treat,  or  manage 
diseases,  injunes  and  impairments. 

(1)  Physician  Services 

The  proposed  standard  code  set  for 
these  entities  is  the  Current  Procedural 
Terminology  (CPT)  (level  1  of  HCPCS) 
as  maintained  and  distributed  by  the 
AMA.  The  specific  data  elements  for 
which  CPT  (including  codes  and 
modifiers)  is  a  required  code  set  are 
enumerated  in  the  implementation 


guides  for  the  transaction  standards  that 
require  its  use. 

Narrative  coding  guidelines  are 
presented  at  the  beginning  of  each  of  the 
six  sections  of  print  edition  of  CPT  and, 
in  addition,  special  instructions  for 
specific  codes  or  groups  of  codes  appear 
throughout  CPT  CPT  is  available  from 
the  AMA  at  a  charge  as  well  as  from 
several  not-for-profit  £md  other  private 
sector  vendors. 

An  area  of  weakness  of  the  CPT  is  that 
it  is  not  always  precise  or  unambiguous. 
However,  there  are  no  viable 
alternatives  for  the  year  2000. 

(2)  Dental  Services 

The  proposed  standard  cod*  Wt  for 
these  services  is  the  Current  Dental 
Terminology  (CDT)  as  maintained  and 
distributed  by  the  ADA  for  a  charge.  The 
specific  data  elements  for  which  CDT  is 
a  required  code  set  are  enumerated  in 
the  implementation  guides  for  the 
transaction  standards  that  require  its 
use. 

The  official  implementation 
guidelines  for  this  standard  appear  in 
CDT  as  descriptors  that  explain  the 
appropriate  use  of  the  codes.  Copies  of 
the  ADA  Current  Procedural 
Terminology  Second  Edition  (CDT-2) 
may  be  obtained  by  calling  1-800-947- 
4746.  The  ADA  is  in  the  process  of 
developing  CDT-3  for  introduction  in 
the  year  2000. 

(3)  Inpatient  Hospital  Services 

The  proposed  standard  code  set  for 
these  services  is  the  International 
Classification  of  Diseases.  9th  edition. 
Clinical  Modification.  Volume  3.  as 
maintained  and  distributed  by  the 
Health  Care  Financing  .administration. 
U.S.  Department  of  Health  and  Human 
Services.  The  specific  data  elements  for 
which  ICI>-9-CM.  Volume  3,  is  a 
required  code  set  are  enumerated  in  the 
implementation  guides  for  the 
transactions  standards  that  require  its 
use. 

As  stated  earlier,  an  area  of  weakness 
of  the  ICD-9-CM  is  that  it  is  not  always 
precise  or  unambiguous.  However,  there 
are  no  viable  alternatives  for  the  year 
2000  that  are  more  precise  or  less 
ambiguous  Many  problems  cannot  be 
resolved  within  the  current  structure 
but  are  being  addressed  in  the 
development  of  ICD-10-PCS  for 
procedures,  which  is  expected  to  be 
ready  for  implementation  some  time 
after  the  year  :oon 

The  offii  .a:     MJiiik;  nuidelines  for  this 
standard  are  in  \he  publu.  domain  and 
available  at  no  cost  on  the  N'CHS 
website  at  http://www, cdc.gov/ 
nchswww/aboul/otheract/icd9/ 
icd9hp2.htm.  Users  without  access  to 
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the  Internet  may  purchase  the  official 
version  of  ICEK-9-CM  on  CD-ROM  from 
the  Government  Printing  Office  at  1- 
202-512-1800  or  fax  1-202-512-2250 
The  CD-ROM  contains  the  ICD-9-CM 
classification  and  the  coding  guidelines. 
The  guidelines  are  also  included  in  code 
books  and  coding  manuals  published  by 
not-for-profit  (for  example,  the 
American  Hospital  Association  and  the 
Amencan  Health  Information 
Management  Association)  and  private 
sedor  vendors. 

(c)  Other  Health-Related  Services 

The  proposed  standard  code  set  for 
other  health-related  services  is  the 
Health  Care  Financing  Administration 
Procedure  Coding  System  (alpha- 
numeric HCPCS)  as  maintained  and 
distnbuted  by  the  Health  Care 
Financing  ■^dmlnlst^ation,  U.S. 
Department  of  Health  and  Human 
Services  We  are  proposing  to  make 
significant  modifications  to  alpha- 
numeric HCPCS  for  the  year  2000 
These  modifications  are  described  in 
Se<jtion  II.D.2.a.ii  of  this  proposed  rule 

The  specific  data  elements  for  which 
alpha-numeric  HCPCS  (including  codes 
and  modifiers)  is  a  required  code  set  are 
enumerated  in  the  implementation 
guides  for  the  transaction  standards  that 
require  its  use. 

-Mpha-numenc  HCPCS  codes  meet  ail 
but  one  of  the  guiding  principles  for 
choosing  standards.  An  area  of 
weakness  is  that  it  is  not  always  precise 
or  unambiguous.  However,  there  are  no 
viable  alternatives  for  the  year  2000  that 
are  more  precise  or  less  ambiguous 
Some  of  the  areas  of  ambiguity  in 
HCPCS  (the  "J"  codes  for  drugs,  local 
codes,  variant  CDT  codes)  have  oeen 
addressed  in  the  changes  recommended 
for  the  year  2000. 

The  1998  alpha-numeric  HCPCS  file 
(excluding  the  D  procedure  codes 
copyrighted  by  the  ADA)  is  available 
from  the  HCFA  website  at  http:// 
www  hcfa  gov/stats/pufiles.htm.  Users 
can  also  access  this  page  by  taking  the 
Stats  and  Data  link  to  the  Browse/ 
Download  available  PUFs  link.  The 
1998  alpha-numeric  HCPCS  file  is  on 
the  HCFA  Public  Use  Files  page  under 
the  Utilities/Miscellaneous  heading. 

The  HCPCS  is  in  an  executable 
format,  which  includes  1998  alpha- 
numeric HCPCS  in  both  Exceli^  and  text, 
the  1998  Alpha-Numeric  Index  in  both 
Portable  Document  Format*^  (PDF)  and 
text,  the  1998  Table  of  Drugs  in  both 
PDF  and  text,  the  1998  HCPCS  record 
layout  in  WordPerfect*  and  text,  and  a 
read  me  file  in  WordPerfect®  and  text. 


(d)  Drugs 

The  proposed  standard  code  set  for 
these  entities  is  the  National  Drug  Codes 
as  maintained  and  distnbuted  by  the 
Food  and  Drug  Administration,  U.S. 
Department  of  Health  and  Human 
Services,  in  collaboration  with  drug 
manufacturers.  The  specific  data 
elements  for  which  NDC  is  a  required 
code  set  are  enumerated  in  the 
implementation  guides  for  the 
transaction  standards  that  require  its 
use. 

NDC  codes  as  established  b\  the  Food 
and  Drug  Administration  are  made 
available  on  the  individual  drug 
package  inserts  and  product  labeling. 
The  Food  and  Drug  Administratioa, 
Center  for  Drug  Evaluation  and 
Research,  Office  of  Management, 
Division  of  Database  Management, 
prepares  an  annual  update,  with 
periodic  cumulative  supplements  of  the 
Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations  for 
prescription  drug  products,  over  the 
counter  drug  products  and  disc:ontinued 
drug  products  The  supplements  are 
available  on  diskette,  on  a  quarterly 
basis,  from  the  National  Technical 
Information  Service  at  703-487-6430. 
The  files  are  also  available  on  the 
Internet  s  World  Wide  Web  on  the  CDER 
Home  Page  at  http://www  fda  gov/cder. 
The  NT)C  codes  are  also  published  in 
such  drug  publications  as  the 
Physicians'  Desk  Reference  under  the 
individual  drug  product  listings  ann 
"How  supplied  " 

(e)  Other  Substances,  Equipment, 
Supplies,  or  Other  Items  Used  in  Health 
Care  Services 

The  proposed  standard  code  set  for 

these  entities  is  the  Health  Care 
Financing  Administration  Procedure 
Coding  System  (alpha-numeric  HCPCS) 
as  maintained  and  distributed  by  the 
Health  Care  Financing  .administration, 
U.S.  Department  of  Health  and  Human 
Services  We  are  proposing  to  make 
significant  modifications  to  alpha- 
numeric HPCPS  for  the  year  2000  These 
modifications  are  described  in  Section 
II.D  2. a. ii  of  this  proposed  rule  The 
specific  data  elements  for  which  alpha- 
numeric HCPCS  is  a  required  code  set 
are  enumerated  in  the  implementation 
guides  for  the  transactions  standards 
that  require  its  use. 

The  recommended  code  sets  adhere  to 
the  pnnciples  for  guiding  choices  for 
the  standards  to  be  adopted  under 
HIPAA  as  follows: 

•  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
by  leading  to  cost  reductions  for  or 


improvements  in  benefits  from 
electronic  health  care  transactions. 
Improvements  in  efficiency  and 
effectiveness  over  the  current  status  quo 
will  result  from:  (a)  The  requirement  for 
all  those  exchanging  electronic 
transactions  to  use  a  single  official 
implementation  guide  for  each 
recommended  code  set;  and  (b)  the 
proposed  changes  to  HCPCS,  which  will 
eliminate  overlap  between  NDC  and 
HCPCS.  eliminate  one  of  the  two  current 
versions  of  CDT  codes,  and  eliminate 
the  use  of  local  HCPCS  codes  that  are 
known  only  to  institutions  that 
developed  them. 

•  Meet  the  needs  of  the  health  data 
standards  user  community,  particularly 
health  care  providers,  health  plans,  and 
health  care  cleannghouses 

The  recommended  code  sets  meet 
some  of  the  needs  of  the  community.  To 
meet  all  of  the  community's  needs  (e.g.. 
elimination  of  overlap  in  procedure 
coding  systems  and  better  coverage  of 
nursing  and  allied  health  services)  will 
require  changes  to  the  code  sets 
recommended  or  their  replacement  by 
newer  systems,  once  these  have  been 
fully  tested  and  revised.  Essentially  all 
segments  of  the  health  care  community 
testified  that  there  was  no  practical 
alternative  to  the  recommended  code 
sets  for  the  year  2000,  although  they 
recommended  changes  after  that  time. 

•  Be  consistent  and  uniform  with  the 
other  HIP.AA  standards — their  data 
element  definitions  and  codes  and  their 
privacy  and  security  requirements — 
and,  secondarily,  with  other  private  and 
pubhc  sector  health  data  standards. 

All  of  the  recommended  code  sets  are 
required  for  selected  data  elements  in 
more  than  one  of  the  recommended 
transaction  standards. 

•  Have  low  additional  development 
and  implementation  costs  relative  to  the 
benefits  of  using  the  standard. 

The  recommended  code  sets  are 
currently  used  by  many  segments  of  the 
health  care  community. 

•  Be  supported  bv  an  ANSI- 
accredited  standards  developing 
organization  or  other  pnvate  or  public 
organization  that  will  ensure  continuity 
and  efficient  updating  of  the  standard 
over  time, 

.Ml  of  the  recommended  code  sets  are 
supported  by  US  government  agencies 
or  pnvate  sector  organizations  that  have 
demonstrated  a  commitment  to 
maintaining  them  over  time. 

•  Have  timely  development,  testing, 
implementation  and  updating 
procedures  to  achieve  administrative 
simplification  benefits  faster 

.Ml  of  the  recommenced  code  sets 
have  existing  prcx  edures  for  updating  at 
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least  annually.  NOC  updates  continually 
throughout  the  year. 

•  Be  technologically  independent  of 
the  computer  platforms  and 
transmission  protocols  used  in 
electronic  health  transactions,  except 
when  they  are  explicitly  part  of  the 
standard. 

All  of  the  recommended  code  sets  are 
technologically  independent  of 
computer  platforms  and  transmission 

protocols. 

•  Be  precise  and  unambiguous,  but  as 
simple  as  possible. 

Tnere  are  some  problems  with  lack  of 
precision  and  ambiguity  in  all  the 
recommended  code  sets,  but  there  are 
no  viable  ahematives  for  the  year  2000. 
In  the  case  of  ICD-9-CM,  many 
problems  cannot  be  resolved  within  the 
current  strudure  but  are  being 
addressed  in  the  development  of  103- 
10-CM  for  diagnosis  and  ICD-10-PCS 
for  procedures,  which  are  expected  to  be 
ready  for  implementation  some  time 
after  2000.  Some  of  the  sources  of 
ambiguity  in  HCPCS  (the  "]"  codes  for 
drugs,  local  codes,  variant  CDT  codes) 
have  been  addressed  in  the  changes 
recommended  for  the  year  2000.  The 
movement  to  a  single  framework  for 
procedure  coding,  sometime  after  the 
year  2000,  will  address  other  known 
problems  with  the  procedure  codes. 

•  Keep  data  collection  and  paperwork 
burdens  on  users  as  low  as  is  feasible. 

Because  the  recommended  code  sets 
are  currently  used  throughout  the  health 
care  community,  they  should  not  add 
substantially  to  data  collection  or 
paperwork  burdens. 

•  Incorporate  flexibility  to  adapt  more 
easily  to  changes  in  the  health  care 
infrastructure  (such  as  new  services, 
organizations,  and  provider  types)  and 
information  technology 

Some  of  the  recommended  code  sets 
lack  a  desirable  level  of  flexibility:  e.g.. 
they  use  hierarchical  codes  and  may 
therefore  "run  out  of  room"  for 
additional  codes  required  by  advances 
in  medicine  and  health  care.  Since  they 
appear  to  be  the  only  feasible 
alternatives  for  the  year  2000.  steps 
should  be  taken  to  improve  their 
flexibility — or  replace  them  with  more 
flexible  options — sometime  after  the 
year  2000 

iv.  Probable  Changes  to  Coding  and 
Classification  Standards  After  2000 

Although  the  exact  timing  and  precise 
nature  of  changes  in  the  code  sets 
designated  as  standards  for  medical  data 
are  not  yet  known,  it  is  inevitable  that 
there  will  be  changes  to  coding  and 
classiTication  standards  after  the  year 
2000  As  indicated  in  testimony  at  the 
NCVHS  hearings  previously  discussed. 


changes  will  be  required  to  address 
current  coding  system  deficiencies  that 
adversely  affect  the  efficiency  and 
quality  of  administrative  data  creation 
and  to  meet  international  treaty 
obligations.  For  example.  ICD-10-CM 
for  diagnosis  is  highly  likely  to  replace 
ICI>-9-CM  as  the  standard  for  diagnosis 
data,  possibly  in  2001.  When  any  of  the 
standard  code  sets  proposed  in  this  rule 
are  replaced  by  wholly  new  or 
substantially  revised  systems,  the  new 
standards  may  have  different  code 
lengths  and  formats.  The  current  draft  of 
ICD-10-CM  for  diagnoses  contains  6 
digit  codes;  the  longest  1CD-9-CM 
codes  have  S  digits.  In  addition  to 
accommodating  the  initial  code  sets 
standards  for  the  year  2000.  those  that 
produce  and  process  electronic 
administrative  health  transactions 
should  build  the  system  flexibility  that 
will  allow  them  to  implement  different 
code  formats  beyond  the  year  2000. 

As  also  clearly  expressed  in  the 
hearings  and  other  input  to  HHS,  any 
jnajor  change  in  administrative  coding 
systems  involves  significant  initial  costs 
and  dislocations,  as  well  as  some  level 
of  discontinuity  in  data  collected  before 
and  after  the  change.  These  factors  must 
be  weighed  against  expected 
improvements  in  the  efficiency  of  data 
creation  and  in  the  accuracy  and  utility 
of  the  data  collected.  In  the  future,  more 
flexible  health  data  systems  may  assist 
in  reducing  the  costs  of  implementing 
changes  in  administrative  coding  and 
classification  standards,  especially  if 
administrative  codes  can  be  generated 
automatically  from  more  granular 
clinical  data. 

b.  Requirements 

In  §  142.1002.  we  would  state  that 
health  plans,  health  care  clearinghouses, 
and  health  care  providers  must  use  in 
electronic  transactions  the  diagnosis 
and  procedure  code  sets  as  prescribed 
by  HHS.  The  names  of  these  diagnosis 
and  procedure  code  sets  are  published 
in  a  notice  in  the  Federal  Register  The 
implementation  guides  for  the 
transaction  standards  in  part  142, 
Subparts  K  through  R  would  specify 
which  of  the  standard  medical  data  code 
sets  should  be  used  in  individual  data 
elements  within  those  transaction 
standards. 

In  §  142.1004,  we  would  specify  that 
the  code  sets  in  the  implementation 
guide  for  each  transaction  standard  in 
part  142,  subparts  K  through  R.  are  the 
standard  for  the  coded  nonmedical  data 
elements  present  in  that  transaction 
standard. 

In  §  142.1010.  The  requirements 
sections  of  part  142,  subparts  K  through 
R,  would  specify  that  those  who 


transmit  electronic  transactions  covered 
by  the  transaction  standards  must  use 
the  appropriate  transaction  standard, 
including  the  code  sets  that  are  required 
by  that  standard.  These  set.tions  would 
further  specify  that  those  who  receive 
electronic  transactions  covered  by  the 
transaction  standards  must  be  able  to 
receive  and  process  all  standard  codes, 
without  regard  to  local  policies 
regarding  reimbursement  for  certain 
conditions  or  procedures,  coverage 
policies,  or  need  for  certain  types  of 
information  that  are  not  part  of  a 
standard  transaction. 

E.  TmnsQction  Standards 

The  HISB  prepared  an  inventory  of 
candidate  standards  to  be  considered  by 
HHS  in  the  standards  adoption  process. 
HHS  wrote  letters  to  the  NUBC,  the 
NUCC.  the  ADA.  and  WED!  in  order  to 
consult  with  them  as  required  by  the 
Act.  HHS  also  consulted  with  them 
informally  and  received  their  support 
on  all  the  transactions  at  various 
meetings  and  at  the  public  meeting  we 
held  on  July  9,  1997.  in  Bethesda. 
Maryland  The  NCVHS  held  public 
hearings  during  which  any  person  could 
present  his  or  her  views  There  also 
were  opportunities  for  those  who  could 
not  attend  the  public  hearings  to 
provide  written  advice,  and  many  did 
take  advantage  of  that  opportunity.  In 
addition,  HHS  welcomed  informal 
advice  from  any  industry  member,  and 
that  advice  was  taken  into  consideration 
during  the  decision  making  process. 

Recommendations  for  enrollment  and 
disenroUment  in  a  health  plan. 
eligibility  for  a  health  plan,  health  care 
payment  and  remittance  advice,  health 
plan  premium  payments,  first  report  of 
injury,  health  claim  status,  and  referral 
certification  and  authonzation  were 
overwhelmingly  in  favor  of  ASC  X12N 
implementations.  Also,  the 
recommendation  for  the  National 
Council  of  Prescription  Drug  Programs 
(NCPDP)  version  3.2  telecommimication 
standard  format  was  not  controversial 
and  was  nearly  unopposed. 

The  recommendations  for  the 
professional  and  institutional  claims 
were  quite  controversial,  with  some 
factions  supporting  the  de  facto  flat  file 
standards  that  have  been  in  use  for 
many  years  and  others  supporting  X12N 
standards. 
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(A  flat  file  is  a  file  that  has  fixed- 
length  records  and  fixed-length  fields.) 
Some  associations  proposed  dual 
standards  with  the  flat  file  claim 
standards  (National  Standard  Format  for 
professional  claims  and  electronic  UB- 
92  for  institutional  claims)  to  sunset  on 
a  specified  date,  at  which  time  the 
parallel  ASC  X12N  claim 
implementations  would  become  the  .sole 
standards  to  be  used. 

The  HHS  claims  implementation  team 
recommended,  and  we  are  proposing  for 
adoption,  the  following  standards  as 
implemented  through  the  appropriate 
implementation  guides,  data  content 
and  data  conditions  specifications,  and 
data  dictionar\': 

•  Health  care  claim  and  equivalent 
encounter: 

+   Retail  drug:  NCPDP 
Telecommunication  Claim  version  3.2 
or  equivalent  .NCPDP  Batch  Standard 
Version  10 

+  Dental  claim   ASC  X12N  837— 
Health  Care  Claim;  Dental 

+  Professional  claim;  ASC  X12N 
837 — Health  Care  Claim   Professional. 

+  Institutional  claim   .-^SC  X12N 
837 — Health  Care  Claim   Institutional. 

•  Health  care  payment  and  remittance 
advice:  ASC  X12N  835— Health  Care 
Payment/.^dvice. 

•  Coordination  of  benefits: 
t-   Retail  drug:  NCPDP 

Telecommunication  Standard  Format 
version  3.2  or  equivalent  .NCPDP  Batch 
Standard  Version  1.0. 

+    I3ental  claim:  ASC  X12N  837— 
Health  Care  Claim:  Dental 

+   Professional  claim- ASC  X12N 
837 — Health  Care  Claim:  Professional. 

■t-   Institutional  claim;  .^SC  X12N 
837 — Health  C>are  Claim:  Institutional 

•  Health  claim  status:  .\SC  X12N  27fi 
277 — Health  Care  Claim  Status  Request 
and  Response 

•  Enrollment  and  di.senrollment  in  a 
health  plan:  ASC  X12  834 — Benefit 
Enrollment  and  Maintenance 

•  Eligibility  for  a  health  plan:  .^SC 
X12N  270/271— Health  Care  Eligibility 
Benefit  Inquiry  and  Response. 

•  Health  plan  premium  payments: 
ASC  XI 2  820— Payment  Order/ 
Remittance  .advice 

•  Referral  certification  and 
authonzation;  ASC  X12N  278— Health 
Care  Services  Review — Request  for 
Review  and  Response. 

We  chose  version  4010  of  XI 2  for 
each  .^SC  X12N  transaction  Later  in 
this  proposed  rule  is  a  list  of  candidates 
for  most  transactions.  The  ASC  X12N 
transactions  listed  as  candidate 
standards  in  this  section  were  originally 
specified  as  version  3070  bec:ause  at  the 
time  of  HISp  inventory  version  3070 
was  the  most  current  DSTU  version. 


However,  we  are  proposing  that  version 
4010  would  be  proposed  m  lieu  of 
version  3070  for  the  following  reasons: 

•  Version  4010  is  millennium  ready, 

•  Version  4010  allows  for  up-to-date 
changes  to  be  incorporated  into  the 
standards. 

We  will  propose  a  claims  attachment 
standard  in  a  separate  document  as  the 
statute  gives  the  Secretary  an  additional 
year  to  designate  this  standard.  The 
attachment  standa.'-ds  are  likely  to  be 
drafted  so  that  health  care  providers 
using  Health  Level  7  {HL7)  for  their  in- 
house  clinical  systems  would  be  able  to 
send  HL7  clinical  data  to  health  plans. 
Anyone  wishing  to  use  the  HL7  may 
want  to  consider  a  translator  that 
supports  the  administrative  transaaions 
proposed  m  this  proposed  rule  and  the 
HL7 

We  will  also  propose  a  standard  for 
first  report  of  injury  transactions  in  a 
later  rule  for  reasons  explained  in  depth 
under  section  II. E. 9. 

1.  Standard  Health  Claims  or 
Equivalent  Encounter  Information 
(Subpart  K) 

IPlease  label  any  written  comments  or  e- 
maiied  comments  about  this  section  with  the 
subject:  Health  Claims) 

a.  Background 

By  the  mid-1970s,  several  health  care 
industry'  a.ssociations  had  formed 
committees  to  attempt  to  standardize 
paper  health  care  claim  or  equivalent 
encounter  forms.  By  the  mid-1980s, 
those  committees  were  standardizing 
electronic  formats  with  equivalent  data 
By  the  early  1990s,  some  of  these 
committees  were  working  with  the  .^SC^ 
XI 2N  Subcommittee  Nevertheless, 
many  health  plans  continued  to  require 
local  formats,  revising  the  formats  to 
suit  their  own  purposes  rather  than 
following  procedures  in  order  to  revise 
the  standards.  As  a  result,  it  is  not 
unusual  for  health  care  providers  to 
support  many  electronic  health  care 
claim  formats,  either  directly  or  by 
using  clearinghouse  services,  m  order  to 
do  business  with  the  many  health  plans 
covering  their  patients. 

The  committees  that  pursued 
organizational  goals  (such  as  a  more 
cost-efficient  environment  for  the 
provision  of  health  care,  more  time  and 
resources  for  patient  care,  and  fewer 
resources  for  administration)  were 
usually  sponsored  by  health  care 
provider  associations  such  as  the 
National  Council  of  Prescription  Drug 
Programs,  the  AMA,  the  .American 
Hospital  Association,  and  the  ADA 
Each  association  contributed  to  the 
development  of  the  four  corresponding 
accredited  claims  standards  proposed 


for  adoption,  with  content  based  on  de 
facto  standards  derived  over  time. 

i.  Candidates  for  the  Standard 

The  HISB  developed  an  inventory  of 
health  care  information  standards  for 
HHS  to  consider  for  adoption.  The 
candidate  standards  for  health  claims  or 
equivalent  encounter  information  were: 

•  Retail  drug:  NCPDP 
Telecommunications  Standard  Format 
Version  3.2. 

•  Dental  claim:  ASC  X12N  837— 
health  care  claim:  dental,  version  3070 
implementation. 

•  Professional  claim:  ASC  X12N 
837 — health  care  claim:  Professional, 
version  3070  implementation  and  HCFA 
National  Standard  Format  (NSF), 
version  002.00. 

+  Institutional  claim:  ASC  X12N 
837 — health  care  claim:  institutional, 
version  3070  implementation  and  HCFA 
Uniform  Bill  (UB-92)  version  4.1 

ii.  Recommended  Standards 

The  four  standards  for  claims  or 
equivalent  encounter  information  we 
are  proposing  in  this  proposed  rule  are: 

•  Retail  drug:  NCPDP 
Telecommunications  Standard  Format 
Version  3.2  and  equivalent  NCPDP 
Batch  Standard  Version  1.0. 

The  NCPDP  was  formed  in  1977  as 
the  result  of  a  Senate  Ad  Hoc  Committee 
to  study  standardization  within  the 
pharmacy  industry  The  NCPDP  was 
specifically  named  in  HIPAA  as  a 
standards  setting  organization 
accredited  by  ANSI  The  first  NCPDP 
Telecommunications  Standard  was 
develo{>ed  in  1988  and  allowed 
pharmacists  to  process  claims  in  an 
interactive  environment  The  NCPDP 
developed  the  Telecommunications 
Standard  Format  for  electronic 
communication  of  claims  between 
pharmacy  providers,  insurance  carriers, 
third  party  administrators,  and  other 
responsible  parties.  The  standard 
addresses  the  data  format  and  content, 
the  transmission  protocol,  and  other 
appropriate  telecommunications 
requirements.  The  NCPDP  received 
input  from  all  aspects  of  the 
prescnption  drug  industry  and  designed 
the  standard  to  be  easy  to  implement 
and  flexible  enough  to  respond  to  the 
changing  needs  of  the  industry.  The 
NCPDP  also  provides  changes  and 
additions  to  the  standard  to  support 
unique  requirements  included  in 
government  mandates. 

The  NCPDP  telecommunications 
standard  for  claim  and  equivalent 
encounter  data  is  on-line  interactive. 
There  is  also  a  batch  implementation  of 
this  standard,  'ne  NCPDP  Batch 
Standard  V  ersion  1.0.  The 
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telecommunications  standard  data  set 
includes  eligibility/enrollment,  claim, 
and  remittance  advit;e  information. 
When  the  transaction  is  complete,  the 
sending  pharmacy  knows  whether  the 
customer  is  c:overed  by  the  health  plan, 
the  health  plan  knows  all  of  the  details 
of  the  claim,  the  pharmacy  knows 
whether  the  claim  will  be  paid,  and  how 
much  it  will  be  paid,  and  any  pertinent 
details  regarding  the  amount  of  payment 
or  the  reason  for  denial  of  payment. 
This  standard  met  all  10  of  the  cjiteria 
used  to  assess  standards. 

Since  retail  drug  claims  are  a 
specialized  class  and  the  NCPDP 
structure  contains  claims,  enrollment/ 
eligibility  and  remittance  advice  data, 
we  did  not  recommend  the  ,ASC  X12N 
837  for  the  retail  drug  standard. 

•  Dental  claim:  ASC  X12N  837— 
Health  Care  Claim:  Dental. 

The  ADA  recommended  adoption  of 
the  ASC  X12N  8.37.  version  3070  This 
standard  met  all  of  the  criteria  used  to 
assess  standards. 

Professional  claim:  ASC  X12N  837— 
Health  Care  Claim:  Professional. 

HHS  consulted  with  external  groups 
in  accordance  with  the  legislation 
These  groups  included  the  NCVHS. 
VVEDI.  the  NUCC.  the  NUBC.  the  ADA. 
and  many  others. 

In  a  letter,  dated  March  12,  1997.  the 
NfUCC  stated. 

Thn  NUCC"  recommend*  to  the  Secretary  of 
HHS  that  the  ANSI  ASC  Xl2  837  transaction 
be  adopted  as  a  standard  for  filoctninically 
Ir.i  ii(  pnifnH.si<inal  c:laim.f  or 

Vi,  i'iu:ountors.  including 

C(>i)riJiiiiiiii)n  of  txiiiMni.t  infi>niiation,  as  per 
th«  AdiniiustrattvR  Siinpliru.ation  provision 
oftheHIPAA 

The  NUCC  recommends  that  a  migration 
plan  be  adopted  to  allow  current  trading 
partners  who  use  the  National  Standard 
rormat  (NSF)  to  convert  to  a  standard  NSF. 
which  will  tw  implemented  by  the  Secretary 
per  th«  MIf'AA.  by  Ktibrunry  2000  and  to 
convert  to  the  standard  ANSI  ASC  Xl2  837 
by  February  2003 

The  AMA  al.so  supported  the  NUCC 
recommendation.  However,  the  NCVHS 
and  VVEDI  recommended  adoption  of 
the  ASC  X12N  837  transaction.  The 
claims  implementation  team  dec:ided 
that,  since  the  NUCC  was  clear  that  it 
wanted  the  ASC  X12N  837  transaction 
in  the  end.  it  would  be  better  to  invest 
in  migrating  to  that,  rather  than  support 
two  standards  and  take  more  time  for 
the  transition 

Our  recommendation  takes  into 
account  the  advice  we  received  from 
organizations  that  we  consuhed  directly 
and  indirectly  and  from  those  who 
testified  before  the  NCVHS 
subcommittee  on  Health  Data  Needs, 
Standards,  and  Security.  These 


organizations  included  entities 
representing  all  parts  of  the  health  care 
industry — health  care  providers,  health 
plans,  and  vendorsydearinghouses — to 
which  the  standard  will  apply. 

The  ASC  X12N  837  standard  met  all 
10  criteria  used  to  assess  standards.  The 
NSF  met  5  of  the  criteria.  The  NSF  does 
not  improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
(•1)  because  a  standard  implementation 
does  not  exist.  The  NSF  meets  the  needs 
of  many  users,  particularly  Medicare, 
but  not  all  of  the  needs  of  the  user 
community  (#2).  It  is  not  supported  by 
an  ANSI-acCredited  SDO  (»5).  There  are 
no  testing  or  implementation 
procedures  in  place  («6).  Due  to  its 
fixed- length  structure,  it  does  not 
incorporate  flexibility  to  adapt  easily  to 
change  (#10). 

InstituUonal  claim:  ASC  X12N  837— 
Health  Care  Claim — Institutional. 

HHS  consulted  with  the  groups 
identified  under  our  discussion  of  the 
standard  for  professional  claims  above 
in  this  section  and  also  consulted  with 
the  NUBC  on  the  selection  of  an 
institutional  standard.  In  a  letter  dated 
March  11.  1997.  the  NUBC  stated. 

The  NUBC  recommends  the  use  of  the 
EMC  V  4  (UB-92)  as  the  single  electronic 
standards  transaction  for  institutional  health 
claims  and  encounters.  We  recommend  the 
EMC  V  4  for  the  following  reasons: 
— Nearly  all  institutional  providers  already 

use  the  EMC  V.4  with  a  high  level  of 

success. 
— The  EMC  V.4  has  been  in  full  production 

for  over  four  years 
— There  is  no  additional  cost  for  providers  to 

adopt  the  EMC  V  4 
— It  reduces  the  risks  associated  with  the 

adaption  of  a  new.  complex  and  relatively 

untested  transaction 
— It  allows  for  a  more  successful  transition  to 

the  837. 

Wo  agree  with  HCFA  that  coordination  of 
benefits  transactions  (COB)  do  not  require  a 
fully  separate  transaction  for  the  health  care 
claim  or  encounter.  The  NUBC  also  believes 
that  the  EMC  V  4  should  be  used  as  the 
platform  for  transmitting  COB  data  elements. 

At  the  present  time,  the  NUBC  cannot 
recommend  the  use  of  the  837  as  the 
electronic  mstitutional  claim  standard. 

We  recommend  that  larger  scale  testing  of 
the  837  proceed.  Once  the  transaction  has 
proven  that  it  can  successfully  handle  the 
claim/encounter,  the  NUBC  will  consider 
endorsing  the  837  as  a  successor  standard. 

The  American  Hospital  Association 
also  supported  NUBC's 
recommendation.  The  NCVHS  and 
WEDI  recommended  adoption  of  the 
ASC  XI 2N  837  transaction. 

Due  to  the  batch  nature  of  the  ASC 
XI 2N  transactions,  each  transaction 
type  and  its  corresponding  data 
elements  are  separated  by  function.  The 
adoption  of  the  transactions  for  those 


functions  (such  as  claims  and 
remittance  advice),  with  the  exception 
of  the  NCPDP  transaction,  have  all  been 
recommended  to  be  ASC  XI 2N 
transactions.  The  ASC  XI 2N  837  met  all 
10  criteria  used  to  assess  the  standards. 
The  UB-92  met  5  of  the  criteria.  The 
UB92  does  not  improve  the  efficiency 
and  effectiveness  of  the  health  care 
system  (#1)  because  a  standard 
implementation  does  not  exist.  The 
UB92  is  not  supported  by  an  ANSI- 
accredited  SDO  (#5).  There  are  no 
testing  or  implementation  procedures  in 
place  (#6)  The  UB92  documentation  is 
ambiguous  in  some  instances  and  not 
always  precise  (#8).  Due  to  its  fixed- 
length  structure,  it  does  not  incorporate 
flexibility  to  adopt  easily  to  change 
(#10).  The  NUBC  stated  it  would 
consider  the  837,  once  successfully 
tested.  For  these  reasons,  we  have 
concluded  that  the  ASC  XI 2N  837 
should  be  adopted  as  the  standard 
format  implementation  of  the 
institutional  claim. 

For  the  most  part,  a  health  care 
provider  would  use  only  one  of  these 
four  health  care  claim  implementations, 
although  a  large  institution  might  use 
the  institutional  claim  for  inpatient  and 
outpatient  claims,  the  professional 
claim  for  staff  physicians  who  see 
private  p>atients  within  the  institution, 
and  the  retail  pharmacy  claim,  if 
applicable,  which  typically  would  be 
administered  separately  from  the  rest  of 
the  institution. 

Data  elements  for  the  various 
standards  and  other  information  may  be 
found  in  Addendum  1. 

b.  Requirements 

In  S  142.1102,  we  would  specify  the 
exact  standards  we  are  adopting:  the 
NCPDP  Telecommunications  Standard 
Format  Version  3.2  and  equivalent 
NCPDP  Batch  Standard  Version  1.0;  the 
ASC  XI 2N  837— Health  Care  Claim: 
Dental,  the  ASC  X12N  837— Health  Care 
Claim:  Professional,  and  the  ASC  X12N 
837 — Health  Care  Claim:  Institutional. 
We  would  specify  where  to  find  the 
implementation  guide  and  incorporate  it 
by  reference. 

i.  Health  plans. 

In  §  142  1104.  Requirements:  Health 
plans,  we  would  require  health  plans  to 
accept  only  the  standards  specified  in 
§  142.1102  for  electronic  health  claims 
or  equivalent  encounter  information. 

ii  Health  care  clearinghouses. 

We  would  require  in  §  142.1106  that 
each  health  care  clearinghouse  use  the 
standard  specified  in  §  142.1102  for 
health  claims  or  equivalent  encounter 
information  transactions. 

iii.  Health  care  providers. 
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In  §  142  1108.  Requirements:  Health 
carf  providers,  we  would  require  each 
health  care  provider  that  transmits 
health  claims  and  encounter  equivalent 
electronically  to  use  the  standard 
specified  in  4)  142  1102. 

c.  Implementation  Guide  and  Source 

The  sourc:e  of  implementation  guides 
for  the  NCPDP  telecommunication  claim 
version  3.2  and  equivalent  NCPDP 
Batch  Standard  Version  1.0  is  the 
National  Council  for  Prescription  Drug 
Programs.  4201  .North  24th  Street.  Suite 
365  Phoenix,  AZ,  85016;  telephone 
602-957-9105:  FAX  602-955-0749  The 
web  site  address  is:  http:// 
www  ncpdp  org 

.NCPDP  standards  are  available  to  the 
public  on  a  3'-'.;"  disl^ette  for  a  fee,  A  set 
is  defined  as  containing  the 
Telecommunications  Standard, 
Standard  Claims  Billing  Tape  Format 
Eligibility  Verification  and  Response, 
and  Enrollment.  Membership  in  the 
NCPDP  is  not  a  requirement  for 
obtaining  the  standards  and  associated 
implementation  guides.  The  website 
contains  information  and  instructions 
for  obtaining  these  documents 

The  implementation  guides  for  the 
ASC;  XI 2N'  standards  are  available  at  no 
cost  from  the  Washington  Publishing 
Company  site  at  the  following  Internet 
address:  http:/ /www  wpc-edi.com/ 
hipaa/. 

Users  without  access  to  the  Internet 
may  purchase  implementation  guides 
from  Washington  Publishing  Company 
direc-tly:  Washington  Publishing 
Companv.  806  W   Diamond  Ave.,  Suite 
400,  Gaithersburg.  MD,  20878: 
telephone  301-590-9337.  FAX:  301- 
869-9460  The  data  definitions  and 
description  of  data  conditions  may  also 
be  obtained  from  this  website. 

The  names  of  the  implementation 
guides  are 
ASC  X12N  837— Health  Ca.-e  Claim: 

Professional  (004010X098) 
ASC  X12N  837— Health  Care  Claim: 

Institutional  (004010X096) 
ASC  XI 2N  837— Health  Care  Claim: 

Dental  (004010X097) 

2.  Standard:  Health  Care  Payment  and 
Remittance  Advice  (Subpart  L) 

[Please  label  any  written  comments  or  e- 
mailed  comments  about  this  section  with  the 
subject:  Pa>Tnent| 

a.  Background 

The  filing  of  claims  for 
reimbursement  (especially  when  a  large 
number  of  patients  have  more  than  one 
insurer),  control  of  those  claims, 
association  of  payments,  denials  or 
rejections  received  with  the  patient 
records,  posting  of  adjudication  data  to 


those  records,  reconciliation  of 
payments  sent  to  financial  institutions. 
and  storage  and  retrieval  of  patient 
accounts  is  a  very  labor  intensive 
process  when  conducted  manually  The 
process  is  further  complicated  by  the 
diverse  requirements  and  proces.ses  for 
activities  such  as  billing,  payment,  and 
notification  of  the  large  number  of 
health  plans,  which  requires  that  health 
care  provider  staff  stock  multiple  tvpes 
of  forms,  be  trained  in  the  variety  of 
requirements,  be  able  to  interpret  the 
wide  range  of  coding  schemes  used  by 
each  health  plan,  and  maintain  billing 
and  payment  manuals  for  eacn  health 
plan. 

We  believe  that  automation  can 
greatly  reduce  the  labor  required  for 
these  proc:esses.  especially  if  ever\ 
health  plan  becomes  automated  around 
a  standard  model  so  that  health  care 
providers  are  not  required  to  deal  with 
different  requirements  and  software. 
Automation  of  the  payment  and 
remittance  ad\  ice  process  can  provide 
many  benefits:  health  care  providers  can 
post  claim  decisions  and  payments  to 
accounts  without  manual  intervention. 
eliminating  the  need  for  re-keving  data; 
payments  can  be  automatically 
reconciled  with  patient  accounts;  and 
resources  are  freed  to  address  patient 
care  rather  than  paper  and  electronic 
administrative  work. 

The  ASC  X12N  Subc;ommmee 
established  a  workgroup  in  late  1991  to 
develop  the  ASC  X12.N  835— Health 
Care  Claim  Pa\ment/,^dvice.  since  there 
was  no  existing  standard  capable  of 
handling  the  large  datasets  necessary  for 
health  care 

i.  Candidates  for  the  Standards 

Prior  to  development  of  the  ASC 
X12N  835,  there  were  verv^  few 
electronic  formats  available  for  the 
health  care  claim  payment  and 
remittance  advice  function.  As 
researched  by  the  HISB.  existing 
standards  that  could  be  considered  for 
national  implementation  under  HIPAA 
for  health  care  claim  payment/ 
remittance  advice  included: 

ASC  X12N  83,5— Health  Care  Claim 
Payment/Advice,  version  3070;  ,^SC 
X12N  820  Payment  Order/Remittance 
.'Advice;  and  the  .National  Standard 
Format  (NSF)  for  Remittance  Version 
2.0 

ii.  Recommended  Standard 

The  .standard  for  remittance  advice 
proposed  in  this  proposed  rule  is  the 
ASC  X12N  835  Health  Care  Claim 
Payment,' .advice. 

HHS  chose  this  standard  primarily 
because  of  advice  received  from 
industry  members  Health  care 


providers  and  health  plans  in  the  ASC 
X12N  Subcommittee  rejected  the  ASC 
XI 2N  820  due  to  its  lack  of  health  caie 
specific  information  for  this  function. 
The  X12N  820  is  used  for  electronic 
payment  of  health  insurance  premiums 
by  employers.  Although  the  NSF  is  used 
by  a  large  number  of  Medicare 
providers,  we  rejected  it  because  it  is 
not  an  ANSI-accredited  standard  and  it 
lacks  an  independent,  nongovernmental 
body  for  maintenance. 

The  ASC  X12N  835  may  be  used  in 
conjunction  with  payment  systems 
relying  either  on  electronic  funds 
transfer  or  the  creation  of  paper  checks. 
It  may  be  sent  through  the  banking 
system  or  it  may  be  split  with  the 
electronic  funds  transfer  portion 
directed  to  a  bank,  and  the  data  portion 
sent  either  directly  or  through  a  health 
care  clearinghouse  to  the  individual  for 
whom  the  funds  are  intended.  If  paper 
checks  are  used,  the  entire  transaction  is 
sent  either  directly  or  through  a  health 
care  clearinghouse  to  the  individual  for 
whom  the  funds  are  intended.  In  all 
cases,  however,  the  health  care  provider 
may  use  the  electronic  data  in  its  own 
system,  gaining  efficiency  by  means  of 
automatic  posting  of  patient  accounts. 
Uniformity  is  just  as  important  as  it  is 
for  health  care  claims,  since  there  would 
be  little  gain  in  efficiency  for  the  health 
care  provider  who  must  adapt  to 
multiple  formats  and  multiple  data 
contents  for  remittance  advice.  This 
transaction  is  suitable  for  use  only  in 
batch  mode. 

HHS,  based  on  recommendations,  has 
determined  that  the  ASC  X12N  835— 
Health  Care  Claim  Payment/Advice  is 
the  best  candidate  for  adoption  under 
HIPAA.  A  wide  range  of  the  health  care 
conmiimity  participated  in  its  initial 
design,  and  the  ASC  X12N  is  ANSI- 
accredited.  Whereas  the  NSF  met  5  of 
the  criteria  against  which  we  evaluated 
the  standards,  the  ASC  X12N  standards 
met  all  10.  The  NSF  does  not  improve 
the  efficiency  and  effectiveness  of  the 
health  care  system  (#1)  because  a 
standard  implementation  does  not  exist. 
The  NSF  was  developed  primarily  for 
Medicare  and.  therefore,  does  not  meet 
all  of  the  needs  of  the  user  community 
(#2).  It  is  not  supported  by  an  ANSI- 
accredited  SDO  (#5).  There  are  no 
testing  or  implementation  procedures  in 
place  (#6).  Due  to  its  fixed-length* 
structure,  it  does  not  incorporate 
fiexibility  to  adapt  easily  to  change 
(#10). 

Data  elements  for  the  standard  and 
other  information  may  be  found  in 
Addendum  2. 
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b.  Requirements 

In  S  142.1202.  we  would  specify  the 
ASC  X12N  835  Health  Care  Claim 
Payment/ Advice  (004010X091)  as  the 
standard  for  payment  and  remittance 
advice  transactions.  We  would  also 
specify  the  source  of  the 
implementation  guide  and  incorporate  it 
by  reference. 

i.  Health  plans. 

In  §  142  1204.  Requirements:  Health 
plans,  we  would  require  health  plans  to 
use  only  the  standard  specified  in 
§  142.1202  for  electronically 
transmitting  payment  and  remittance 
advice  transactions. 

ii.  Health  care  clearinghouses. 

We  would  require  in  8  142.1206  that 
each  health  care  clearinghouse  use  the 
standard  specified  in  §  142.1202  for 
payment  and  remittance  advice 
transactions. 

c.  Implementation  Guide  and  Source 

The  implementation  guide  for  the 
ASC  X12N  835  (004010X091)  is 
available  at  no  cost  from  the 
Washington  Publishing  Company  site  at 
the  following  Internet  address:  http:// 
www.wpc-edi.com/hipaa/. 

Users  without  access  to  the  Internet 
may  purchase  implementation  guides 
from  Washington  Publishing  Company 
directly:  Washington  Publishing 
Company,  806  W.  Diamond  Ave..  Suite 
400.  Gaithersburg.  MD  20878;  telephone 
301-590-9337; FAX:  301-869-9460. 
The  data  definitions  and  description  of 
data  conditions  may  also  be  obtained 
from  this  website. 

3.  Standard:  Coordination  of  Benefits 
(Subpart  M) 

(Please  label  any  written  comments  or  e- 
mailed  comments  about  this  section  with  the 
subject:  GOBI 

a.  Background 

In  an  effort  to  provide  better  service 
to  their  customers,  many  health  plans 
have  made  arrangements  with  each 
other  to  send  claims  electronically  in 
the  order  of  payment  precedence,  thus 
saving  the  customer  the  process  of 
waiting  for  another  health  plan's  notice. 
Each  health  plan  in  the  chain  wishes  to 
see  the  original  claim  as  well  as  the 
details  of  its  adjudication  by  prior 
health  plans  that  dealt  with  it.  We 
believe  that  there  should  be  a 
coordination  of  benefits  standard  to 
facilitat*  the  interchange  of  this 
information  between  health  plans. 

Adoption  of  a  standard  for  electronic 
transmission  of  standard  data  elements 
among  health  plans  for  coordination  of 
benefits  and  sequential  processing  of 
claims  would  serve  these  goals 
expressed  by  the  Congress.  Currently, 


the  coordination  of  benefits  for  patients 
covered  by  multiple  health  plans  is  a 
burdensome  chore.  The  COB  transaction 
differs  somewhat  from  the  others 
because  there  are  two  models  in 
existence  for  conducting  it.  The  first 
model  is  provider-to-plan,  where  the 
provider  submits  the  claim  to  the 
primary  insurer,  receives  payment,  and 
resubmits  the  claim  (with  the  remittance 
advice  from  the  primary  insurer)  to  the 
secondary  insurer.  The  second  model  is 
plan-to-plan,  where  the  provider 
supplies  the  primary  insurer  with 
information  needed  for  the  primary 
insurer  to  then  submit  the  claim  directly 
to  the  secondary  insurer.  The  choice  of 
model  has  been  made  between  the 
providers  and  plans  Where  the  first 
modeHs  used,  the  primary  insurer 
essentially  has  no  role  in  the  COB 
transaction.  Put  another  way.  in  the  first 
model  there  is  no  separate  COB 
transaction.  Instead,  the  COB  function  is 
accomplished  by  a  health  care  provider 
submitting  a  series  of  individual  claims. 
This  succession  of  transactions  from 
health  care  provider  to  primary  health 
plan  to  health  care  provider  to 
secondary  health  plan,  which  often 
involves  the  production,  reproduction, 
and  mailing  of  paper  forms  and  multiple 
claim  formats,  is  time  consuming  and 
administratively  costly.  In  some 
instances,  it  becomes  even  more 
burdensome  when  the  provider  shifts 
responsibility  for  these  administrative 
tasks  to  the  patient.  Health  plans  have 
been  unwilling  to  take  on  the  full 
responsibility  for  coordinating  benefits 
because  of  the  many  different  forms  and 
formats  used  for  these  transactions. 
Administrative  simplification  and 
electronic  standards  can  simplify  and 
smooth  this  onerous  process.  The  four 
products  of  administrative 
simplification — (1)  The  uniform 
standards  for  electronic  claims 
submissions;  (2)  an  electronic 
transmission  standard  for  coordination 
of  benefits;  (3)  a  uniform  national 
standard  for  the  data  elements  necessary 
for  coordination  of  benefits  among 
health  plans;  and  (4)  uniform  health 
plan  and  provider  identification 
numbers  to  efficiently  route  electronic 
transactions — would  combine  to  remove 
the  barriers  that  health  plans  currently 
face  in  carrying  out  transactions.  These 
products  would  facilitate  the  process  of 
the  second  model,  direct  health  plan  to 
health  plan  coordination  of  benefits. 
Once  these  standards  are  implemented, 
coordination  of  benefits  could  be 
completed  without  provider  or  patient 
intervention  and  at  a  lower  cost  to  all 
parties  than  under  current  practice 

Primary  insurers  are  not  required  to 
participate  in  COB  transactions  as 


described  in  the  second  model.  If. 
however,  a  plan  does  conduct  COB 
through  the  second  model,  then  it 
would  be  required  to  use  the  standard 
format  Primary  insurers  may  determine 
whether  they  wish  to  participate  in  COB 
transactions  (i.e..  use  the  second  model) 
based  on  their  normal  business 
practices.  Where  primary  insurers  do 
perform  COB  (using  the  second  model) 
they  must  conduct  the  transaction 
electronically  as  standard  transactions. 

The  ASC  X12N  837  Health  Care  Claim 
(refer  to  El.  above)  is  designed  to 
facilitate  coordination  of  benefits.  Each 
health  plan  responsible  for  the  claim 
passes  the  claim  on  to  the  next  health 
plan  responsible  for  the  claim.  This 
transaction  describes  the  original  claim 
and  how  previous  health  plans 
adjudicated  the  claim  In  October  1994. 
the  ASC  X12N  Subcommittee  modified 
the  ASC  X12N  837  Health  Care  Claim  to 
fully  support  coordination  of  benefits. 

i.  Candidates  for  the  Standard 

a.  Retail  drug:  NCPDP 
Telecommunications  StandardTormat 
version  3.2. 

b.  Dental  claim:  ASC  X12N  837— 
Health  Care  Claim:  Dental,  version  3070. 

c.  Professional  claim:  ASC  X12N 
837 — Health  Care  Claim:  Professional, 
version  3070. 

d.  Institutional  claim:  ASC  X12N 
837 — Health  Care  Claim:  Institutional, 
version  3070;  and  the  Uniform  Bill  (LTO- 
92)  version  4.1. 

ii.  Recommended  Standard 

The  standards  for  the  coordination  of 
benefits  exchange  we  are  proposing  are: 

a.  Retail  drug:  NCPDP 
Telecommunications  Standard  Format 
version  3.2  and  the  equivalent  NCPDP 
Batch  Standard  Version  1.0 

b.  Dental  claim:  ASC  X12N  837— 
Health  Care  Claim:  Dental 
(004010X097). 

c.  Professional  claim:  ASC  XI 2N 
837 — Health  Care  Claim:  Professional 
(004010X098). 

d.  Institutional  claim:  ASC  X12N 
837— Health  Care  Claim:  Institutional 
(004010X096). 

Since  all  recommended  transactions 
for  claims  or  equivalent  encounters  and 
the  remittance  advice  are  ASC  X12N, 
with  the  exception  of  the  NCPDP.  it  was 
determined  that  this  transaction  was  the 
best  candidate  for  national 
implementation,  as  it  will  increase  the 
synergistic  effect  of  the  other  ASC  X12N 
standards. 

All  health  plans  who  perform  COB, 
using  the  second  model  described 
above,  would  have  to  send  and  receive 
these  standards  for  coordination  of 
benefits.  The  data  elements  added  to 
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explain  the  prior  payments  on  the  claim 
are  shown  m  the  implementation  ^uide, 
data  conditions,  and  data  dictionary 
This  transaction  accommodates 
coordination  of  benefits  through  the 
tertiary  health  plan  The  NCPDP 
telecommunication  claim  version  .3.2  is 
interactive  The  three  X12  standards  are 
designed  for  use  only  in  batch  mode. 

HHS  chose  these  standards  primarily 
because  of  advice  receued  from 
industry  nienibers 

Data  elements  for  the  various 
standards  and  other  information  may  be 
found  in  Addendum  3. 

b.  Requirements 

In  §  142.1302.  we  would  specify  the 
following  as  the  standards  for 
coordination  of  benefits:  the  NCPDP 
Telecommunications  Standard  Format 
Version  3.2  and  equivalent  NCPDP 
Batch  Standard  Version  1.0;  the  ASC 
X12N  837— Health  Care  Claim:  Dental 
(004010X097);  the  ASC  X12N  837— 
Health  Care  Claim   Professional 
(004010X098);  and  the  ASC  X12N  837— 
Health  Care  Claim — Institutional 
(004010X096)   We  would  specify'  where 
to  find  the  implementation  guide  and 
incorporate  it  by  reference. 

i.  Health  plans.  • 

In  §  142.1304,  Requirements:  Health 
plans,  we  would  require  health  plans 
who  perform  COB  to  use  only  the 
standards  specified  in  §  142.1302  for 
electronic  coordination  of  benefits 
transactions, 

ii.  Health  care  clearinghouses. 

We  would  require  in  §  142  1306  that 
each  health  care  clearinghouse  use  the 
standards  specified  in  §  142.1302  for 
coordination  of  benefits. 

c.  Implementation  Guide  and  Source  " 

The  source  of  implementation  guides 
for  the  NCPDP  telecommunication  claim 
version  3,2  and  equivalent  Standard 
Claims  Billing  Tape  Format  is  the 
National  Council  for  Prescription  Drug 
Programs.  4201  North  24th  Street,  Suite 
365.  Phoenix,  AZ.  85016:  Telephone 
h02-957-9105,  FAX  602-955-0749.  The 
web  site  address  is:  http;// 
www, ncpdp.org,  NCPDP  standards  are 
available  to  the  public  on  a  3V.;' 
diskette  A  set  is  defined  as  containing 
the  Telecommunications  Standard, 
Standard  Claims  Billing  Tape  Format, 
Eligibility  Verification  and  Response. 
and  Enrollment.  Membership  in  the 
NCPDP  IS  not  a  requirement  for 
obtaining  the  standards  and  associated 
implementation  guides  The  website 
contains  information  and  instructions 
for  obtaining  these  formats 

The  implementation  guides  for  the 
three  .■\SC  X12.N  health  care  claim 
standard  implementations  are  available 


at  no  cost  from  the  Washington 
Publishing  Company  site  at  the 
following  Internet  address  http:// 
www.wpc-edicom'hipaa/  The  data 
definitions  and  description  of  dats 
conditions  may  also  t)e  ut);a::un-  '::):^: 
this  website 

Users  without  access  to  the  Internet 
may  purchase  implementation  guides 
from  Washington  Publishing  Company 
directU    Washington  Publishing 
Company,  806  W  Diamond  Ave..  Suite 
400.  Gaithersburg,  MD.  20878; 
Telephone  301-590-9337;  FAX:  301- 
869-9460. 

The  names  of  the  implementation 
guides  are: 

ASC  X12N  837— Health  Care  Claim: 

Professional  (004010X0981 
ASC  X12N  837— Health  Care  Claim: 

Institutional  (004010X096) 
ASC  X12N  837— Health  Care  Claim: 

Dental  (004010X097) 

4.  Standard:  Health  Claim  Status 
(Subpart  N) 

[Please  label  any  written  conunents  or  e- 
mailed  comments  about  this  section  with  the 
subject:  Status] 

a  Background 

Health  care  providers  need  the  ability 
to  obtain  up  to  date  information  on  the 
status  of  claims  submitted  to  health 
plans  for  payment,  and  the  health  plans 
need  a  mechanism  to  respond  to  these 
requests  for  information  The  current 
processes  are  complicated  by  the 
diverse  processes  within  health  plan 
adjudication  systems,  which  permit 
nonstandard  information  to  be  provided 
on  the  status  of  claims  submitted.  Most 
health  care  providers  currently  request 
claims  status  information  manually. 
This  requires  health  plans  to  provide 
information  through  various  procedures 
that  are  costly  and  time  consuming  for 
all. 

With  the  paper  model  of  claims 
processing,  inquirers  who  want  to  know 
the  status  of  a  claim  they  have 
submitted  to  a  health  plan  call  the 
health  plan.  An  operator  looks  up  the 
status  via  computer  terminal  or  some 
other  means  and  explains  the  status  to 
the  caller  The  health  claim  status  tells 
the  inquirer  whether  the  claim  has  been 
received,  whether  it  has  been  paid,  or 
whether  it  is  stopped  m  the  system 
bec:ause  of  edit  failures,  suspense  for 
medical  reviev\-  or  some  other  reason. 

Many  health  plans  have  devised  their 
own  electronic  claims  status 
transactions  since  this  is  a  function  tnat 
is  cheaper,  easier,  and  faster  to  do 
electronically  This  transaction  eases 
administrative  burden  for  both  health 
plan  and  health  care  provider. 


The  ASC  XI 2N  Subcommittee 
established  a  workgroup  (Workgroup  5 
Claims  Status)  to  develop  a  standard 
implementation  with  standard  data 
content  for  all  users  of  the  ASC  Xl2N 
276/277  Health  Care  Claim  Status 
Request  and  Response  (004010X093), 

The  ASC  XI 2N  276  is  used  to 
transmit  request(s)  for  status  of  specific 
health  care  claim(s).  Authorized  entities 
involved  with  processing  the  claim  need 
to  track  the  claim's  current  status 
through  the  adjudication  process.  The 
purpose  of  generating  an  ASC  X12N  276 
is  to  obtain  the  current  status  of  the 
claim.  Status  information  can  be 
requested  at  various  levels.  The  first 
level  would  be  for  the  entire  claim.  A 
second  level  of  inquiry  would  be  at  the 
service  line  level  to  obtain  status  of  a 
specific  service  within  the  claim. 

The  ASC  X12N  277  Health  Care  Claim 
Status  Response  is  used  by  the  health 
plan  to  transmit  the  current  status 
within  the  adjudication  process.  This 
can  include  status  in  various  locations 
within  the  adjudication  process,  such  as 
pre-adjudication  (accepted/rejected 
claim  status),  claim  f>ending 
development,  suspended  claim(s) 
information,  and  finalized  claims  status. 

Prior  to  the  development  of  the  ASC 
X12N  276/277  Health  Care  Claim  Status 
Request  and  Response,  there  were  very 
few  proprietary  or  other  electronic 
formats  available  for  this  type  of  claims 
status,  and  none  were  in  widespread 
use.  No  existing  standard  was  accepted 
for  national  use  by  the  health  care 
community.  As  researched  by  the  HISB. 
only  one  standard  could  be  considered 
for  national  implementation  under 
HIPAA  for  health  care  claim  status 
request  and  response:  the  ASC  X12N 
276/277  Health  Care  Claim  Status 
Request  and  Response,  version  3070. 

i.  Candidates  for  the  Standard 

The  candidate  standard  for  health 
care  claim  status  is: 

ASC  XI 2N  276/277  Health  Care  Claim 
Status  Request  and  Response,  version 
3070. 

ii.  Standard  Selected 

We  propose  to  adopt  ASC  XI 2N  276/ 
277  Health  Care  Claim  Status  Request 
and  Response  (004010X093).  as  the 
national  standard  for  uniform  use  by 
health  plans  and  health  care  providers 
for  health  care  claims  status. 

HHS  chose  this  standard  primarily 
because  of  advice  received  from 
industry  members.  It  met  all  10  of  the 
criteria  used  for  assessing  standards. 

Data  elements  for  the  standard,  and 
other  information,  may  be  found  in 
Addendum  4 
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b.  Kequirfnieiits 

In  §  142  1402.  we  would  specify  the 
following  as  the  standard  for  health  care 
claims  status:  ASC  X12N  276/277 
Health  Care  Claim  Status  Request  and 
Response  (004010X093)  We  would 
specify  where  to  find  the 
implementation  guide  and  incorporate  it 
by  reference 

i.  Health  plans 

In  §  142.1404.  Requirements:  Health 
plans,  we  would  require  health  plans  to 
use  only  the  standards  specified  in 
§  142.1402  for  electronic  health  care 
claims  status  transactions. 

ii.  Health  care  clr.iringhouses. 

We  would  require  in  $142.1406  that 
each  health  care  clearinghouse  use  the 
stand»fds  specified  in  !>  142  1402  for 
health  care  claims  status 

iii.  Health  care  providers. 

In  §  142.1408.  Requirements:  Health 
care  providers,  we  would  require  each 
health  care  provider  that  transmits 
health  care  claim  status  requests 
electronically  to  use  standards  specified 
in  S  142.1402  for  those  transactions. 

c.  Implementation  Guide  and  Source 

The  implementation  guide  for  the 
standard  is  available  at  no  cost  from  the 
Washington  Publishing  Company  site  at 
the  following  Internet  address:  http:// 
www.wpc-edicom/hipaa/.  The  data 
definitions  and  description  of  data 
conditions  may  also  be  obtained  from 
this  website. 

Users  without  access  to  the  Internet 
may  purchase  implementation  guides 
from  Washington  Publishing  Company 
directly:  Washington  Publishing 
Company,  806  W  Diamond  Ave..  Suite 
400,  Gaithersburg,  MD.  20878; 
telephone  301-590-9337;  FAX:  301- 
869-9460 

5.  Standard:  Enrollment  and 
Disenrollment  in  a  Health  Plan  (Subpart 
O) 

(Please  label  any  written  comments  or  e- 
mailed  comments  about  this  sectioo  with  the 
subject:  Enrollment) 

a.  Background 

Currently,  employers  and  other 
sponsors  conduct  transactions  with 
health  plans  to  enroll  and  disenroll 
subscribers  and  other  individuals  in  a 
health  insurance  plan.  The  transactions 
are  rarely  done  electronically. 

However,  the  ASC  Xl2  834.  Benefit 
Enrollment  and  Maintenance  has  been 
in  widespread  use  within  the  insurance 
industry  at  large  since  February  1992 
when  ANSI  approved  it  as  a  draft 
standard  for  trial  use.  Variants  of  this 
transaction  standard  have  been  widely 
used  by  employers  to  advise  insurance 
companies  of  enrollment  and 


maintenance  information  on  their 
employees  for  insurance  products  other 
than  health.  It  has  rarely  been  used 
within  the  health  care  industry. 
i.  Candidates  for  the  Standard. 
According  to  the  inventory  conducted 
for  HHS  by  the  HISB.  only  two 
standards  developed  and  maintained  by 
a  standards  developing  organization  for 
the  enrollment  transaction  exist.  The 
first  is  the  ANSI  ASC  X12  834.  The 
second  is  the  Member  Enrollment 
Standard  developed  by  the  NCPDP. 
ii.  Recommenaed  Standard. 
The  ANSI  ASC  Xl2  834— Benefit 
Enrollment  and  Maintenance  is  the 
standard  proposed  for  electronic 
exchange  of  individual,  subscriber,  and 
dependent  enrollment  and  maintenance 
information  between  sponsors  and 
health  plans,  either  directly  or  through 
a  vendor,  such  as  a  health  care 
clearinghouse.  In  some  instances,  this 
transaction  may  be  used  also  to 
exchange  enrollment  and  maintenance 
information  between  sponsors  and 
health  care  providers  or  between  health 
plans  and  health  care  providers. 

The  NCPDP  standard,  which  was 
developed  to  enhance  the  enrollment 
verification  process  for  pharmaceutical 
claims,  rather  than  for  transmitting 
information  between  health  plan  and 
sponsor,  is  not  being  proposed  for 
adoption  in  this  rule  The  NCPDP 
standard  pertains  to  these  specific  uses 
and  is  therefore  not  suitable  in  its 
current  form  for  the  more  general  uses 
needed  for  the  enrollment  transaction. 
With  the  implementation  of  the  ASC 
Xl2  834  for  health  care,  sponsors  would 
be  able  to  transmit  information  on 
enrollment  and  maintenance  using  a 
single,  electronic  format;  health  plans 
would  be  required  to  accept  only  the 
standard  transaction;  neither  sponsors 
nor  health  plans  would  have  to  continue 
to  maintain  and  use  multiple 
proprietary  formats  or  resort  to  paper 

Adoption  of  this  standard  would 
benefit  sponsors,  especially,  by 
providing  them  the  ability  to  convert  to 
electronic  transmission  formats  where 
paper  is  still  being  used  today.  Many  of 
these  sponsors  already  use  Xl2 
standards  in  their  core  business 
activities  (for  example,  purchasing) 
unrelated  to  the  provision  of  health  care 
benefits  to  employees.  The  utiUty  of  this 
particular  standard  for  health  care 
transactions  would  be  synergistic  when 
considered  in  combination  with  the 
other  standards  in  this  proposed  rule 
(for  example.  ASC  X12  820)  and  other 
rules  (PAYERID,  national  provider 
identifier)  promulgated  under  HIPAA. 

In  addition  to  being  the  only  relevant 
standard  for  the  enrollment  and 
maintenance  process  designed  for  use 


by  sponsors,  the  ANSI  ASC  Xl2  834  met 
all  of  the  10  criteria  deemed  to  be 
applicable  in  evaluating  this  potential 
standard. 

'  1.  It  will  improve  the  efficiency  of 
enrollment  transactions  by  prescribing  a 
single,  standard  format. 

2.  It  was  designed  to  meet  the  needs 
of  health  care  providers,  health  plans, 
and  health  care  clearinghouses  by  virtue 
of  its  development  within  the  ASC  X12 
consensus  process,  in  which 
representatives  of  health  care  providers, 
health  plans,  and  health  r^re 
clearinghouses  participate 

3.  It  is  consistent  with  the  other  X12 
standards  detailed  in  this  proposed  rule. 

4.  Its  development  costs  are  rt»latively 
low,  given  the  ASC  Xl2  development 
process;  its  implementation  costs  would 
be  relatively  low  as  it  can  be 
implemented  along  with  a  suite  of  Xl2 
transaction  sets,  often  with  a  single 
translator 

5.  It  was  developed  and  will  be 
maintained  by  the  .■XNSlaccredited 
standards  setting  organiMtion  ASC  X12. 

6.  It  is  ready  for  implementation,  with 
the  official  implementation  guide  to 
which  we  refer  in  Addendum  G  to  this 
proposed  rule. 

7«  It  was  designed  to  be  technology 
neutral  by  ASC  Xl  2 

8  Precise  and  unambiguous 
definitions  for  each  data  element  in  the 
transaction  set  are  documented  in  the 
implementation  guides 

9.  The  transaction  is  designed  to  keep 
data  collection  requirements  as  low  as  is 
feasible 

10.  All  X12  transactions,  uu  luding 
the  X12  834.  are  designed  to  make  it 
easy  to  accommodate  constantly 
changing  business  requirements  through 
flexible  data  architecture  and  coding 
systems. 

iii   Usesofthe  ANSI  ASCX12  834. 

Transaction  data  elements  in  the 
implementation  guide  for  the  .*iSC  X12 
834  are  defined  as  either  required  or 
conditional,  where  the  conditions  are 
clearly  stated.  This  transaction  would  be 
used  to  enroll  and  disenroll  not  oniv  the 
subscriber,  but  also  anv  covered 
dependents  In  some  instances,  this 
would  be  an  enhancement  to  enrollment 
information  maintained  by  spon.sors  or 
heallh'plans,  compared  with  the 
common  practice  today  of  maintaining 
detailed  records  on  the  subscriber  alone. 
In  an  increasingly  value-conscious 
health  care  environment,  detailed 
information  on  subscribers  and  covered 
dependents  is  necessary  for  the  effective 
management  of  their  health  care 
utilization 

Administrative  and  financial  health 
care  transactions  such  as  the  ASC  X12 
834  enrollment  transaction  may  have 
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other,  secondary  uses  that  mav  be 
important  to  consider  as  well  For 
example,  secondary  uses  of  health  care 
claims  data  are  common  and  include 
analyses  of  health  care  utilization. 
quality,  and  cost  The  ASC  Xl2  834 
enrollment  transaction  has  been 
discussed  (for  example,  by  the  NCVHS) 
as  a  means  to  collect  demographic 
information  on  indiyiduals  for  use  by 
public  health.  State  data  organizations, 
and  researchers  Typically,  demographic 
data  elements  would  be  used  in 
combination  with  information  obtained 
from  other  health  care  transactions, 
such  as  health  care  claims  and 
equivalent  encounter  transactions,  and 
from  other  sources 

Proponents  of  this  approach  and  these 
uses  have  expressed  their  beliefs  that 
the  enrollment  transaction  includes 
patient  demographic  data  elements  and 
that  this  would  pro\'ide  more  reliable 
data  on  patient  demographics  than  are 
available  currently  from  health  care 
claims  and  encounter  databases 
Proponents  also  believe  that  the 
availability  of  demographic  information 
is  in  leopardy  because  the  Xl2  837 
health  care  claim,  transaction  proposed 
elsewhere  in  this  rule  includes  minimal 
patient  demographic  data  elements  The 
use  of  this  standard  would  be  a  change 
from  current  practice  in  many  States 
where  the  health  care  claim  is  the 
vehicle  for  collecting  such  information 
Some  proponents  also  have  indicated  a 
desire  to  expand  the  number  of 
demographic  data  elements  contained  in 
the  ASC  Xl2  834  enrollment  transaction 
to  serve  these  secondary  uses 

Opponents  of  this  approach  argue  that 
the  ASC  Xl2  834  enrollment  transaction 
is  not  a  suitable  vehicle  for  collecting 
demographic  inform.ation  for  these 
secondary  purposes  They  also  assert 
that  such  information  would  never  be 
available  on  the  uninsured  and.  since 
there  is  no  obligation  on  the  part  of 
sponsors  to  adopt  the  electronic 
transactions,  would  be  only 
intermittently  available  on  the  insured 
They  also  state  that,  although  some 
demographic  elements  are  already 
contained  in  the  ASC  Xl2  834 
enrollment  transaction,  no  business 
need  has  been  identified  that  would 
support  the  addition  of  other  such  data 
elements.  Finally,  the  opponents  argue 
that  secondary  uses,  while  legitimate. 
should  not  be  allowed  to  subvert  the 
primary  purposes  of  these  transactions 
nor  the  goal  of  administrative 
simplification 

We  welcome  comments  on  the 
practical  utility  of  the  ASCX12  834 
enrollment  transaction  as  a  vehicle  for 
collecting  demographic  information  on 
individuals  and  its  value  as  an  adjunct 


to  claims  and  encounter  data  in  this 
regard 

The  data  elements  for  this  transaction, 
and  other  information,  may  be  found  in 

Addendum  5 

b.  Requirement 

In  §  142.1502,  we  would  specify  the 
ASC  X12  834  Benefit  Enrollment 'and 
Maintenance  (004010X095)  as  the 
standard  for  enrollment  and 
disenroilnieiit  transactions.  We  would 
also  specify  the  source  of  the 
implementation  guide  and  incorporate  it 
by  reference 

1   Health  plans 

In  §  142.1504.  Requirements:  Health 
plans,  we  would  require  health  plans  to 
use  only  the  standard  specified  in 
^  142.1502  for  electronic  enrollment  and 
disenrollment  transactions 

11,  Health  care  cieannghouses. 

We  would  require  in  §142.1506  that 
each  health  care  clearinghouse  use  the 
standard  specified  in  ?!  142.1502  for 
enrollment  and  disenrollment 
transactions 

iii.  Sponsors. 

There  would  be  no  requirement  for 
sponsors  to  use  the  standard:  they  are 
not  one  of  the  entities  subject  to  the 
requirements  of  HIP.\^^.  However,  to  the 
extent  a  sponsor  uses  an  electronic 
standard,  it  would  benefit  that  sponsor 
to  use  the  standard  v\e  adopt  for  the 
reasons  discussed  earlier  In  addition. 
HIPAA  contains  no  provisions  that 
would  prohibit  a  health  plan  requiring 
sponsors  with  which  its  conducts 
transactions  electronicaliy^o  use  the 
adopted  standard. 

c.  Implementation  Guide  and  Source 

The  implementation  guide  for  the 
ASC  X12N  «34  (004010X095)  is 
available  at  no  cost  from  the 
Washington  Publishing  Company  site 
on  the  World  Wide  Web  at  the  following 
address:  http./  'www  wpc-edi.com/ 
hipaa/.  The  data  definitions  and 
description  of  data  conditions  may  also 
be  obtained  from  this  website 

Users  without  access  to  the  Internet 
may  purchase  implementation  guides 
from  Washington  Publishing  Compan\ 
directly   Washington  Publishing 
Company,  806  W  Diamond  Ave.,  Suite 
400.  Gaithersburg,  MD,  20878, 
telephone  301-590-9337;  FAX:  301- 
869-9460. 

6  Standard:  Eligibility  for  a  Health  Plan 

(Subpart  F) 

[Please  label  any  written  comments  or  e- 
mailed  comments  about  this  section  with  the 

subject  Eligibility! 

a  Background 

Often,  health  care  providers  may  need 
to  verify  not  only  that  a  patient  has 


health  insurance  coverage  but  also  what 
specific  benefits  are  included  in  that 
coverage.  Having  such  information 
helps  the  health  care  provider  to  collect 
correct  patient  deductibles,  co- 
insurance amounts,  and  co-payments 
and  to  provide  an  accurate  bill  for  the 
patient  and  all  pertinent  health  plans, 
including  secondary  payers. 

In  addition,  simple  economics 
dictates  that  the  out-of-pocket  cost  to 
the  patient  may  affect  treatment  choices. 
The  best  case  is  when  there  are  two 
equally  effective  treatment  options  and 
coverage  is  only  available  for  one.  More 
often,  the  question  may  be  whether  a 
particular  treatment  is  covered  or  not. 
Here  is  an  example:  )ane  Doe  has  cancer 
and  a  bone  marrow  transplant  is  the 
treatment  of  last  resort.  Since  insurance 
coverage  does  not  extend  to 
"experimental  therapies,"  the  question 
becomes  Does  Jane's  insurance  cover  a 
bone  marrow  transplant  for  her 
diagnosis?  If  she  has  leukemia,  the 
treatment  may  be  covered;  if  she  has 
cervical  cancer,  it  may  not  be.  Whether 
Jane  could  afford  to  pay  out-of-pocket 
for  such  a  treatment  could  affect  her 
treatment  choice. 

The  value  of  eligibility  information  is 
enhanced  if  it  can  be  acquired  quickly. 
Traditional  methods  of  communication 
(that  is,  by  phone  or  mail)  are  highly 
inefficient.  Patients  and  health  plans 
find  it  disturbing  when  the  deductible 
and  co-pays  are  not  correctly  applied. 

When  insurance  inquiries  oftnis  sort 
are  transmitted  electronically,  health 
care  providers  can  receive  the 
information  from  the  health  plan  almost 
immediately  However,  in  current 
practice,  each  health  plan  may  require 
that  the  health  care  provider's  request 
be  in  a  preferred  formal,  which  often 
does  not  match  the  format  required  by 
any  other  health  plan.  This  means  that 
the  health  care  provider  must  maintain 
the  hardware  and  software  capability  to 
send  multiple  inquiry  formats  and 
receive  multiple  response  formats. 
Because  of  this  situation,  adoption  of 
electronic  methods  for  inquiries  has 
been  inhibited,  and  reliance  on  paper 
forms  or  the  telephone  for  such 
inquiries  has  continued 

i.  Candidates  for  the  Standard 

The  HISB  developed  an  inventory  of 
health  care  information  standards  to  be 
considered  by  the  Secretary  of  HHS  in 
the  adoption  of  standards.  The  ANSI 
ASC  X12N  270— Health  Care  EligibiUty 
Benefit  Inquiry  and  companion  271 — 
Health  Care  Eligibility  Benefit  Response, 
the  ASC  X12N  Interactive  Health  Care 
EligibiUty/Benefit  Inquiry  (IHCEBI)  and 
its  companion  the  Interactive  Health 
Care  Eligibility/Benefit  Response 
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Telecommunications  Standard  Format, 
and  the  NCPDP  Telecommunication 
Claim  Standard  for  Phannaceutical 
Professional  Services  are  the  standards 
available  for  the  electronic  exchange  of 
patient  eligibility  and  coverage 
information. 

ii.  Recommended  Standard 

We  propose  to  adopt  the  ANSI  ASC 
XI 2N  270— Health  Care  EligibiUty 
Benefit  Inquiry  and  the  companion  ASC 
X12N  271— Health  Care  Eligibility 
Benefit  Response  as  the  standard  for  the 
eligibility  for  a  health  plan  transaction 
When  evaluated  against  the  criteria 
(discussed  earlier)  for  choosing  a 
national  standard,  the  ASC  Xl2 
Transaction  Sets  270/271  met  the 
criteria  more  of^en  than  did  the  ASC 
XI 2  interactive  or  the  NCPDP 
transactions.  The  ASC  X12N  270/271 
transaction  set  is  supported  by  an 
accredited  standards  setting 
organization  ASC  X12  (critena  »5).  By 
comparison  with  the  alternatives,  the 
ASC  X12N  270/271  would  have 
relatively  low  additional  development 
and  implementation  costs  and  would  be 
consistent  with  other  standards  in  this 
proposed  rule  (criteria  #4  and  #3).  The 
NCPDP  standards,  because  they  are 
specific  to  pharmacy  transactions,  were 
rejected  because  they  would  not  meet 
the  needs  of  the  rest  of  the  health  care 
system  (criteria  »2).  whereas  the  ASC 
X12N  270/271  would. 

The  X12N  subcommittee  and  its 
Workgroup  1.  which  is  responsible  for 
the  eligibility  transaction,  recommended 
in  lune  1997  that  the  ASC  X12N  270/ 
271  be  adopted  as  the  HIPA.\  standard 
(criteria  #5). 

There  are  speciBc.  technical  reasons 
against  adoption  of  the  IHCEBI/IHCEBR 
at  this  time  The  IHCEBI/IHCEBR  is 
based  on  UNEDIFACT.  not  ASC  X12N. 
syntax.  Because  of  concurrent  changes 
in  UNEDIFACT  design  rules,  the 
IHCEBI/IHCEBR  is  not  a  complete  or 
consistent  standard.  It  has  not  been 
classified  by  UNEDIFACT  as  ready  to 
implement.  In  X12N,  the  current  version 
of  IHCEBI/IHCEBR  is  3070.  and  we 
believe  that  current  use  is  centered  on 
a  prior  version  (3051),  which  is  not 
millennium  compliant.  The  IHCEBI/ 
IHCEBR  transaction  is  not  ready  to  be 
moved  into  version  4  (4010).  as  are  the 
other  transactions  being  recommended 
in  this  proposed  rule  We  also  believe 
that  current  use  is  quite  limited,  and  not 
consistent  across  users,  in  effect,  current 
uses  of  this  transaction  have  been 
implemented  in  proprietary  formatls). 
For  all  these  reasons,  the  ICHEBI/ 
ICHEBR  is  neither  technically  ready  nor 
stable  and  cannot  bo  recommended  as  a 


standard  at  this  time.  Thus,  the  IHCEBI/ 
IHCEBR  would  require  higher 
additional  development  and 
implementation  costs  (criteria  »4).  and 
they  would  not  be  consistent  or  uniform 
with  the  other  standards  selected 
(criteria  #3) 

If  an  interactive  eligibility  transaction 
standard  were  ratified  by  an  accredited 
standards  setting  organization  sometime 
in  the  future,  then  it  could  be 
considered  for  adoption  as  a  HIPAA 
standard  However,  at  this  time,  we 
expect  that  any  future  standard  for  an 
interactive  eligibility  transaction  is 
likely  to  differ  substantially  from  the 
c-urrent  IHCEBI/IHCEBR  and  the  time  to 
readiness  could  be  substantial  as  well 
(criteria  #8). 

The  goal  of  administrative 
simplification,  as  expressed  in  the  law. 
is  to  improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
(criteria  #1).  Whereas  it  might  seem  that 
the  interactive  message  would  yield 
greater  efficiencies  in  terms  of  time 
saved,  similar  efficiencies  are  available 
with  the  ASC  X12N  270/271.  In  fact,  the 
ASC  XI 2N  270  can  be  used  to  submit 
a  single  eligibility  inquiry  electronically 
for  a  very  quick  turnaround  271 
response.  Response  times,  measured  in 
seconds,  would  compare  favorably  to  a 
true  "interactive"  transaction  and 
would  be  a  substantial  improvement 
over  telephone  inquiries  or  paper 
methods  of  eligibility  determination. 

Transactions  concerning  eligibility  for 
a  health  plan  yould  be  used  only  to 
verify  the  patient's  eligibility  and 
benefits:  they  would  not  provide  a 
history  of  benefit  use.  The  electronic 
exchange  using  these  standards  would 
occur  usually  between  health  care 
providers  and  health  plans,  but  the 
standard  would  support  electronic 
inquiry  and  response  among  other 
entities.  In  addition  to  uses  by  various 
health  care  providers  (for  example, 
hospitals,  laboratories,  and  physicians), 
the  ASC  X12N  270/271  can  be  used  by 
an  insurance  company,  a  health 
maintenance  organization,  a  preferred 
provider  organization,  a  health  care 
purchaser,  a  professional  review 
organization,  a  third-party 
administrator,  vendors  (for  example. 
biUing  services),  service  bureaus  (such 
as  value-added  networks),  and 
government  agencies  (Medicare, 
Medicaid,  and  CHAMPUS). 

The  eligibility  transaction  is  designed 
to  be  used  for  simple  status  requests  as 
well  as  more  complex  requests  that  may 
be  related  to  specific  clinical 
procedures.  General  requests  might 
include  queries  for:  all  benefits  and 
coverage  conditions,  eligibility  status 
(whether  the  patient  is  active  in  the 


health  plan),  maximum  benefits  (policy 
limits),  exclusions,  in-plan/out-of-plan 
benefits,  coordination  of  benefits 
information,  deductibles,  and 
copayments.  Specific  requests  might 
include  procedure  coverage  dates; 
procedure  coverage  maximum,  amounts 
for  deductible,  co-insurance,  co- 
payment,  or  patient  responsibility, 
coverage  limitations;  and  noncovered 
amounts. 

Another  part  of  the  ASC  X12N  271  is 
designed  to  handle  requests  for 
eligibility  "mstprs.  "  which  are 
essentiallv  lists  of  entities — subscnbt^rs 


and 
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employer  k^roups.  tieaith  plans — and 
their  relationships  to  each  other  For 
example,  this  transaction  mi^ht  h«  used 
by  a  health  plan  to  submit  a  roster  of 
patients  to  a  health  care  provider  to 
designate  a  priman,-  care  physician  or  to 
alert  a  hospital  about  forthcoming 
admissions.  We  are  not  r^commendmv; 
this  use  of  the  ASC  X12N  2  70/271  at 
this  time  because  the  roster 
implementation  guide  is  not 
millermium  compliant  and  the 
standards  development  process  for  the 
implementation  guide  is  not  completed. 
After  the  standards  development 
process  for  the  roster  implementation 
guide  is  completed,  it  may  be 
considered  for  adoption  as  a  national 
standard. 

The  data  elements  for  this  transaction, 
and  other  information,  may  be  found  in 
Addendum  6. 

b.  Requirements 

i.  Health  plans. 

In  §  142.1604.  Requirements:  Health 
plans,  we  would  require  health  plans  to 
use  only  the  standard  specified  in 
§  142.1602  for  electronic  eUgibility 
transactions. 

ii.  Health  care  clearinghouses. 

We  would  require  in  §  142.1606  that 
each  health  tare  clearinghouse  use  the 
standard  specified  in  §  142.1602  for 
eligibility  transactions. 

iii.  Health  care  providers. 

In  §  142.1608.  Requirements:  Health 
care  providers,  we  would  require  each 
health  care  provider  that  transmits  any 
health  plan  eligibility  transactions 
electronically  to  use  the  standard 
specified  in  §  142  1602  for  those 
transactions. 

c.  Implementation  Guide  and  Source 

The  implementation  guide  is  available 
forthe  ASCX12N  270/271 
(004010X092)  at  no  cost  from  the 
Washington  Publishing  Company  site 
on  the  World  Wide  Web  h!  uih  following 
address:  http://www.wfi(   ,m1   <.  om/ 
hipaa/.  The  data  definitioKs  ,i:id 
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desf  nption  of  data  conditions  mav  also 
be   ihtained  from  this  website. 

I  stTs  \\  ithout  af:cess  to  the  Internet 
nia\  pu.nriase  implementation  guides 
from  Washington  Publishing  Company 
directly  VVashington  Publishing 
Company.  806  W  Diamond  Ave..  Suite 
400,  Gaithersburg.  .MD.  20878: 
telephone  301-590-9337;  FAX:  301- 
869-9460 

7.  Standard:  Health  Plan  Premium 
Payment  (Subpart  Q) 

(Please  label  any  written  comments  or  e- 
maiied  coirunents  about  this  section  with  the 
subject:  Premium] 

a.  Background 

Electronic  payment  methods  have 
become  commonplace  for  consumers 
who  pay  their  monthly  mortgage, 
power,  or  telephone  bills  electronically. 
Yet,  electronic  payment  of  health 
insurance  premiums  bv  employers  is 
not  common  at  all 

Adoption  of  a  standard  for  electronic 
payment  of  health  plan  premiums 
would  benefit  employers  and  other 
sponsors,  especially,  by  providing  the 
opportunity  to  convert  to  a  single 
electronic  transmission  format  where 
paper  forms  and  premium  payment 
formats  may  vary  from  health  plan  to 
health  plan  Many  of  these  sponsors 
already  use  XI 2  standards  in  their  core 
business  activities  (for  example. 
purchasing)  unrelated  to  the  provision 
of  health  care  benefits  to  employees. 
Federal  and  State  governments  when 
acting  as  employers  and  other 
government  agencies  that  transmit 
premium  payments  to  outside 
organizations  (for  example.  State 
Medicaid  agencies  that  pay  premiums  to 
outside  organizations  such  as  managed 
care  organizations)  would  also  benefit 
from  these  electronic,  transactions. 

i.  Candidates  for  Standard. 

According  to  the  inventory  conducted 
for  HHS  by  the  HISS,  only  one  standard 
developed  and  maintained  by  a 
standards  developing  organization  for 
health  plan  premium  payment 
transaction  exists.  It  is  the  ASC  X12 
820 — Payment  Order 'Remittance 
Advice. 

ii.  Recommended  Standard. 

The  standard  we  are  proposing  to 
adopt  for  health  plan  premium  payment 
transactions  is  the  ASC  Xl2  820 — 
Payment  Order/Remittance  Advice.  If 
we  adopt  the  ASC  Xl2  820.  health  plans 
would  be  able  to  transmit  premium 
payments  either  as  a  summary  payment 
or  with  individual  payment  detail,  or  as 
payment  amount  and  adjustment 
amount,  using  a  single,  electronic 
format.  Health  plans  would  be  required 
to  accept  the  standard  transaction  as  the 


electronic  transmission;  neither 
sponsors  nor  health  plans  would  have  to 
continue  to  maintain  and  use  multiple 
proprietan.-  premium  payment  formats 
or  resort  to  paper 

Although  the  premium  order/ 
remittance  advice  (ASC  X12  820),  used 
for  health  plan  premium  payments,  can 
be  paired  with  the  ASC  X12N  811— 
Consolidated  Service  Invoice/Statement, 
which  is  used  for  health  plan  premium 
billing,  our  proposal  and  the  focus  of 
the  statute  is  on  a  standard  only  for 
health  plan  premium  pajmients. 

In  addition  to  being  the  only  relevant 
standard  designed  for  use  by  sponsors, 
the  ANSI  ASC  Xl2  820  met  9  of  the  10 
criteria  deemed  to  be  applicable  in 
evaluating  this  potential  standard.  It 
would  improve  the  efficiency  of 
premium  payment  transactions  by 
prescribing  a  single,  standard  format.  It 
was  designed  to  meet  the  needs  of 
health  care  providers,  health  plans,  and 
health  care  clearinghouses  by  virtue  of 
its  development  within  the  ASC  Xl2 
consensus  process,  in  which 
representatives  of  health  care  providers, 
health  plans,  and  health  care 
clearinghouses  participate.  It  is 
consistent  with  the  other  ASC  Xl2 
standards  detailed  in  this  proposed  rule. 
Its  development  costs  are  relatively  low, 
given  the  Xl2  development  process;  its 
implementation  costs  would  be 
relatively  low  as  it  can  be  implemented 
along  with  a  suite  of  Xl2  transaction 
sets,  often  with  a  single  translator.  It 
was  developed  and  will  be  maintained 
by  the  ANSI-accredited  standards 
setting  organization  Xl2.  It  is  ready  for 
implementation,  with  the  official 
implementation  guide  to  which  we  refer 
in  Addendum  7  to  this  proposed  rule. 
It  was  designed  to  be  technology  neutral 
by  Xl2.  Precise  and  unambiguous 
definitions  for  each  data  element  in  the 
transaction  set  are  doi:umented  in  the 
implementation  guides. 

The  ANSI  ASC  Xl2  820— Payment 
Order/Remittance  Advice  is  currently 
used  in  applications  other  than  health 
care.  However,  it  is  currently  not  in 
widespread  use  in  the  health  insurance 
industry  because  most  health  plan 
premium  payments  are  not  done 
electronically.  However,  some  large 
organizations  are  using  the  ASC  X12 
820  to  meet  other  business 
requirements,  such  as  automated 
purchasing  The  ASC  X12  820  is  used  in 
the  health  care  industry  for  premium 
payment  information  exchanged 
between  the  sponsor  and  the  health 
plan;  it  should  not  be  confused  with  the 
ASC  X12  834.  which  includes 
additional  nonpremium  payment 
information.  The  ASC  Xl2  820  is  not 


intended  to  be  usea  to  carry  enrollment 
or  other  eligibility  information. 

The  data  elements  for  this  transaction, 
and  other  information,  may  be  found  in 
Addendum  7. 

b.  Requirements 

In  §  142.1702.  we  would  specify  the 
following  as  the  standard  for  health  plan 
premium  payment:  ASC  X12  820 — 
Payment  Order/Remittance  Advice 
(004010X061).  We  would  specify  where 
to  find  the  implementation  guide  and 
incorporate  it  by  reference. 

i.  Health  plans. 

In  §  142.1704.  Requirements;  Health 
plans,  we  would  require  health  plans  to 
accept  only  the  standard  specified  in 
§  142.1702  for  electronic  health  plan 
premium  payments. 

ii.  Healtn  care  clearinghouses. 

We  would  require  in  §142.1706  that 
each  health  care  clearinghouse  use  the 
standards  specified  in  §  142.1702  for 
health  plan  premium  payment 
transactions. 

iii.  Sponsors. 

There  would  be  no  requirement  for 
sponsors  to  use  the  standard:  they  are 
not  one  of  the  entities  subject  to  the 
requirements  of  HIPAA.  However,  to  the 
extent  a  sponsor  uses  an  electronic 
standard,  it  would  benefit  that  sponsor 
to  use  the  standard  we  adopt  for  the 
reasons  discussed  earlier.  In  addition, 
HIPAA  contains  no  provisions  that 
would  prohibit  a  health  plan  requiring 
sponsors  with  which  its  conducts 
transactions  electronically  to  use  the 
adopted  standard. 

c.  Implementation  Guide  and  Source 

The  implementation  guide  for  this 
transaction  is  the  ASC  X12N  820— 
Payroll  Deducted  and  Other  Group 
Premium  Payment  for  Insurance 
Products  (004010X061). 

The  implementation  guide  is  available 
at  no  cost  from  the  Washington 
Publishing  Company  site  on  the  World 
Wide  Web  at  the  following  address: 
http://www.wpc-edi.com/hipaa/. 

Users  without  access  to  the  Internet 
may  purchase  implementation  guides 
from  Washington  Publishing  Company 
directly.  Washington  Publishing 
Company.  806  W.  Diamond  Ave.,  Suite 
400.  Gaithersburg.  MD,  20878: 
telephone  301-590-9337:  FAX:  301- 
869-9460. 

8.  Standard:  Referral  Certification  and 
Authorization  (Subpart  R) 

[Please  label  any  written  comments  or  e- 
mailed  comments  about  this  section  with  the 
subject:  Referral) 

a.  Background 

Increasingly,  the  delivery  of  health 
care  is  focused  on  achieving  greater 
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value  from  each  health  care  dollar,  and 
rigorous  monitoring  of  health  care 
utilir^tion  has  become  a  common 
method  adopted  by  health  plans  for 
achieving  their  value  goals.  Traditional 
methods  of  communication  between 
health  care  providers  and  health  plans 
or  their  designates,  which  rely  on  a 
combination  of  paper  forms  and 
telephone  calls,  are  neither  efficient  nor 
cost  effective  and  may  impede  the 
delivery  of  care  The  burden  and 
inefficiencies  of  these  communications 
could  be  reduced  by  the  adoption  of 
standardized  and  electronic  methods  for 
making  the  requests  and  receiving 
responses 
i.  Candidates  for  Standard 
According  to  the  inventory  of 
standards  produced  by  the  HISB  for 
HHS.  there  is  only  one  standard 
available  for  referral  certification  and 
authority  It  is  the  ASC  X12N  278. 
Health  Care  Services  Review 
Information 

ii   Recommended  Standard. 
The  ANSI  ASC  X12N  278— Health 
Care  Services  Review  Information  is  the 
standard  proposed  for  electronic 
exchange  of  requests  and  responses 
between  health  care  providers  and 
review  organizations 

These  exchanges  of  information  can 
be  initiated  by  either  the  health  care 
provider  or  the  health  plan  The  health 
care  provider  requests  from  a  designated 
review  entity  authonzation  or 
certification  for  a  patient  to  receive  a 
particular  health  care  service.  In  turn, 
the  review  entity  receives  and  responds 
to  the  health  care  providers  request.  In 
addition  to  direct  electronic  inquiry  and 
respon.se.  the  ASC  X12N  278  can  be 
used  in  connection  with  point  of  service 
terminals. 

Many  different  types  of  organizations 
may  act  as  a  review  entity  in  such  an 
exchange  These  include  health  plans, 
insurance  companies,  health 
maintenance  organizations,  preferred 
provider  organizations,  health  care 
purchasers,  managed  care  organizations 
providing  coverage  to  Medicare  and 
Medicaid  beneficiaries,  professional 
review  organizations,  other  health  care 
providers,  and  benefit  management 
organizations,  to  name  a  few 

These  requests  and  responses  may 
pertain  to  many  different  health  care 
events,  including  reviews  for  treatment 
authorization,  specialty  referrals,  pre- 
admission certifications,  certifications 
for  health  care  services  (such  as  home 
health  and  ambulance),  extension  of 
certifications,  and  certification  appeals. 

As  with  all  the  other  ASC  X12 
transactions  being  proposed  in  this  rule, 
the  ASC  X12N  278  was  developed  with 
widespread  Input  from  health  care 


industry  representatives  in  a  consensus 
process  taking  into  account  business 
Deeds.  Further,  the  standard  is  fully 
compatible  with  the  other  ASC  Xl2 
standards  and  can  be  translated  to  and 
from  native  application  systems  using 
off-the-shelf  software  (commonly 
referred  to  as  "translators")  that  is 
readily  available  and  used  by  ail 
industries  utilizing  ASC  X12  standards. 
The  data  elements  for  this  transaction, 
and  other  information,  may  be  found  in 
Addendum  8 

b  Requirements 

In  §  142.1802,  we  wou!dspe<:ify  the 
following  as  the  standard  for  referral 
certifications  and  authorizations:  ASC 
X12N  278 — Request  for  Review  and 
Response  (004010X094)  We  would 
specify  where  to  find  the 
implementation  guide  and  incorporate  it 
by  reference 

i.  Health  plans 

In  S  142  1804.  Requirements  Health 
plans,  we  would  require  health  plans  to 
accept  and  transmit  only  the  standard 
specified  in  ^  142  1802  for  electronic 
referral  certifications  and 
authorizations 

ii.  Health  care  clearinghouses 

We  would  require  in  ♦»  142.1806  that 
each  health  care  clearinghouse  use  the 
standard  specified  in  §  142  1802  for 
referral  certifications  and 
authorizations. 

iii  Health  care  providers. 

In  S  142.1808.  Requirements:  Health 
care  providers,  we  would  require  each 
health  care  provider  that  transmits 
referral  certifications  and  authorizations 
electronically  to  use  the  standard 
specified  in  §  142.1802  for  the 
transactions. 

c.  Implementation  Guide  and  Source 

The  implementation  guide  for  the 
ASC  X12N  278  (004010X094)  is 
available  at  no  cost  from  the 
Washington  Publishing  Company  site 
on  the  World  Wide  Web  at  the  following 
address:  http://www.wfK; -edi.com/ 
hipaa/. 

Users  without  access  to  the  Internet 
may  purchase  implementation  guides 
from  Washington  Publishing  Company 
directly.  Washington  Publishing 
Company.  806  W  Diamond  Ave,,  Suite 
400.  Gaithersburg.  MD.  20878; 
telephone  301-590-9337;  FAX:  301- 
869-9460. 

9.  Standard:  First  Report  of  Injury 

I  Please  label  any  written  comments  or  •- 
mailed  comments  alx>ut  this  section  with  the 
subject   Injury! 

Background 

"First  report  of  injury"  is  not  a 
general  term  or  transaction  in  the  health 


care  insurance  induslr\.  Upon 
investigation,  we  found  that  the 
property  and  casualty  insurance 
industry,  among  whose  lines  of  business 
is  workers  compensation  insurance,  had 
developed  a  standard  transaction 
entitled  "Report  of  Injury.  Illness  or 
Incident"  (ASC  X12N  148).  This 
transaction  set  was  developed  within 
ASC  X12N  to  encompass  more  than  30 
functions  and  exchanges  that  occur 
among  the  numerous  parties  to  a 
workers  compensation  claim  The 
transaction  can  he  usKii  hv  au  Hmplover, 
first,  to  report  an  t'lnpluyi**'  uniirv  or 
illness  to  the  State  government  agency 
that  administers  workers  <  ompensation 
and.  second,  to  report  to  the  employer's 
workers  compensation  insurance  carrier 
so  that  a  claim  can  be  established  to 
cover  the  employee's  losses  (income. 
health  care.  disabiUty).  When  the 
employer  is  the  Federal  government  the 
transaction  is  used  to  report  to  the 
Department  of  Labors  Office  of  Workers 
Compensation  Programs  In  a  few  States, 
the  transaction  can  also  be  used  by 
health  care  providers  to  report  an 
employees  work-related  iniurv  to 
employers  and/or  the  employers 
workers  compensation  insurance 
earner  The  transaction  can  be  used  by 
State  agencies  responsible  for 
monitoring  the  disposition  of  a  workers 
compensation  claim  Other  uses  include 
summary  reporting  of  employee  iniuries 
and  illness  to  State  workers 
compensation  boards,  commissions,  or 
agencies;  the  Federal  Bureau  of  Labor 
Statistics;  the  Federal  Occupational 
Safety  and  Health  Administration  and 
the  Federal  Environmental  F*rotection 
Agency. 

The  current,  approved  version  of  this 
transaction  is  3070.  which  is  not 
millennium  compliant  There  is  no 
approved  implementation  guide  for 
version  4010.  which  would  be 
millennium  compliant.  The  ASC  X12N 
workgroup  is  developing  a  version  4010 
or  higher  implementation  guide  and 
data  dictionary.  The  workgroup  hopes 
to  secure  ASC  X12N  approval  for  its 
revised  standard  and  implementation 
guide  in  the  spring  of  1998.  Current 
workgroup  planning  is  for  a  single 
implementation  guide  that  covers  all  of 
the  business  uses  to  which  we  refer 
above. 

Recommendation: 

We  do  not  recommend  that  the  ASC 
X12N  148— Report  of  Injury.  Illness  or 
Incident  be  adopted  at  this  time,  for  the 
following  reasons: 

a.  There  is  no  millennium-compliant 
version  of  an  implementation  guide  for 
this  transaction. 

b.  There  is  no  complete  data 
dictionary  for  this  traiisaction. 
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c.  The  implementation  guide  under 
development  covers  more  business 
requirements  and  functions  than  the 
"first  report  of  iniury"  specified  in  the 
statute. 

d.  Consultation  with  the  transaction's 
extensive  user  community  is  necessary 
to  establish  a  consensus  regarding  the 
scope  of  the  transaction  set.  and  this  is 
not  possible  m  the  time  available  to  the 
Secretary  for  promulgating  a  final 
regulation 

e  .An  alternative  to  the  .ASC  .X12N  148 
has  been  brought  to  our  attention  and 
must  be  evaluated 

The  alternative  EDI  format  is  that 
developed  and  maintained  by  the 
International  .Association  of  Industrial 
Accident  Boards  and  Commissions 
(lAIABCj  The  lAIABC  EDI  format  was 
not  identified  m  the  .ANSI  HISB 
inventor)'  of  standards  developed  for 
HHS  because  the  lALABC  is  not  an 
ANSI-accredited  standards  setting 
organization 

Under  the  law.  a  standard  adopted 
under  the  administrative  simplification 
proMsions  of  HIP.A.A  is  required  to  be  "a 
standard  that  has  been  developed, 
adopted,  or  modified  by  a  standard 
setting  organization"  (section  1172(c)  of 
the  Act)  (if  a  standard  exists).  The 
Secretary'  may  adopt  a  different  standard 
if  it  would  substantial!)  reduct- 
administrative  costs  to  health  care 
providers  and  health  plans  when 
compared  to  the  alternatives  (section 
1172(c)(2)(A)) 

Accordingly,  the  LAIABC  EDI  format 
must  be  evaluated  before  a  national 
standard  for  first  report  of  injury 
transactions  is  adopted  because  it  is 
reported  to  be  widely  used  The  LAIABC 
will  be  requested  to  submit 
documentation  so  that  its  first  report  of 
injury  format  can  be  evaluated 
according  to  the  ten  criteria  applied  to 
all  other  standards 

In  assessing  the  utility  of  this 
alternative  standard,  we  will  follow  the 
Guiding  Principles  for  selecting  a 
standard  to  evaluate  the  I.AI.ABC  EDI 
format  against  that  developed  and' 
maintained  by  .ANSI  .ASC  X12N.  The 
following  questions  about  the  LALABC 
standard  will  be  of  particular 
importance: 

a.  To  what  extent  is  this  format 
widely  accepted  and  used  by 
organizations  performing  these 
transactions' 

b.  Is  this  format  millennium- 
compliant? 

c.  Does  this  standard  meet  the 
requirements  set  forth  m  the 
.Administrative  Simplification 
provisions  of  HIP.A.A  for  improving  the 
efficiency  and  effectiveness  of  the 
health  care  system? 


d.  Is  this  a  format  developed, 
maintained,  or  modified  b\'  a  standard 
setting  organization  as  specified  in 
Section  1171  (8)  or  does  it  meet  the 
exceptions  specified  in  Section  1172 
(c)(2)  of  the  Act' 

We  do  not  recommend  that  the 
LALABC  format  be  adopted  at  this  time. 
We  have  asked  that  the  LALABC  provide 
documentation  for  their  format. 

In  view  of  these  facts,  HHS  will  take 
the  following  actions  with  regard  to 
adopting  a  standard  for  "first  report  of 
injury  ": 

a.  Continue  to  monitor  the  progress  of 
the  .ASC  X12.N  subcomm.ittee  toward 
development  of  a  final,  complete, 
millennium-compliant  standard, 
implementation  guide,  and  data 
dictionary  for  this  transaction. 

b  Request  that  .ASC  X12N  review  the 
.ASC  X12N  148  to  determine  whether  all 
of  Its  broad  functionality  should  be 
included  in  a  standard  to  be  adopted 
under  HIP.AA  authority  or  whether  the 
scope  of  the  transaction  should  be 
limited  by  dividing  the  functions  into 
separate  implementation  guides, 

c   Review  and  evaluate 
documentation  from  the  lAIABC  on  its 
format  so  that  it  can  be  evaluated 
according  to  the  ten  criteria  used  to 
evaluate  candidate  standards  and  in 
relation  to  the  .ASC  .\12N  148  as 
described  above, 

d,  .After  the  ASC  X12N  subco.mm.ittee 
has  completed  its  standard  setting  role 
and  approved  a  4010  version  or  higher 
implementation  guide  and  data 
definitions  for  the  .ASC  XI 2N  148  and 
after  analysis  of  the  LALABC  alternative 
standard,  issue  a  subsequent  proposed 
rule  promulgating  a  standard  for  "first 
report  of  iniurv'" 

III,  Implementation  of  the  Transaction 
Standards  and  Code  Sets 

A.  Compliance  Testing 

We  have  identified  three  levels  of 
testing  that  must  be  addressed  in 
connection  with  the  adoption  and 
implementation  of  the  standards  we  are 
proposing  and  their  required  code  sets: 

Level  1 — Developmental  Testing — 
This  is  the  testing  done  b\  the  standards 
setting  organization  during  the 
development  process  The  conditions 
for.  and  results  of.  this  testing  are  made 
public  by  the  relevant  standards  bodies, 
and  are  available  at  the  following 
Internet  web  site 
http://www.disa.org 

The  information  on  the  web  site  is 
provided  at  the  discretion  of  the 
standards  setting  organization  and 
could,  among  other  things,  refer  to  pilot, 
limited,  or  large-scale  production  if 
appropriate.  Information  regarding  code 


set  testing  will  also  be  posted  to  a 
website  This  website  will  be  advertised 
or.  the  HCP\A  home  page. 

Level  2 — Validation  Testing — This  is 
testing  of  sample  transactions  to  see 
whether  they  are  being  written 
correctly.  We  expect  that  private 
industry  will  provide  commercial 
testing  at  this  level.  This  level  of  testing 
would  give  the  participants  a  sense  of 
whether  they  are  meeting  technical 
specifications  of  structure  and  syntax 
for  a  transaction,  but  it  may  not 
necessarily  test  for  valid  data.  This  type 
of  testing  would  inform  indivTduals  that 
the  transaction  probably  meets  the 
specifications  These  edits  would  be  less 
rigorous  than  those  that  might  be 
applied  by  a  health  plan  before  payment 
(in  the  case  of  a  claim)  or  by  a  health 
care  provider  prior  to  posting  (in  the 
case  of  a  health  care  claim  payment/ 
advice).  The  test  conditions  and  results 
from  this  level  are  generally  shared  only 
between  the  parties  involved. 

Level  3 — Production  Testing — This 
tests  a  transaction  from  a  sender  through 
the  receiver's  system.  The  test 
information  is  exposed  to  all  of  the 
edits,  lookups,  and  checks  that  the 
transaction  would  undergo  in  a 
production  situation.  The  test 
conditions  and  results  from  this  level 
are  generally  shared  only  between  the 
parties  involved. 

Pilot  production — Billions  of  dollars 
change  hands  each  year  as  a  result  of 
health  care  claims  processing  alone.  For 
that  reason,  we  believe  the  industry 
should  sponsor  pilot  production 
projects  to  test  transaction  standards 
that  are  not  currently  in  full  production 
prior  to  the  effective  date  for  adoption. 
Pilot  production  tests  are  not  necessary 
for  the  NCPDP  retail  pharmacy  claim 
since  it  is  already  in  widespread  use.  On 
the  other  hand,  some  of  the  ASC  X12N 
implementations  have  not  yet  been 
placed  in  general  production.  We 
believe  that  pilot  production  results 
should  be  posted  on  a  website  and  show 
information  of  general  interest  to 
potential  users.  The  information  given  is 
at  the  discretion  of  the  entities 
conducting  the  pilot  and  might  contain 
information  regarding  the  number  of 
claims  processed,  the  identity  of  the 
entities  participating  in  the  pilot,  and 
the  name,  telephone  number  or  e-mail 
address  of  an  individual  willing  to 
answer  Questions  from  the  public. 

It  would  be  useful  to  all  participants 
if  pilot  production  projects  and  the 
results  were  posted  to  a  web  site  for  all 
transactions.  For  the  claim  and 
equivalent  encounter  transactions,  we 
believe  that  posting  pilot  production 
projects  and  results  to  a  web  site  must 
be  mandatory. 
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B.  Enforcement 

Failure  to  comply  with  standards  may 
well  result  in  monetary  penalties.  The 
Secretary  is  required  by  statute  to 
impose  penalties  of  not  more  than  $100 
per  violation  on  any  person  who  fails  to 
comply  with  a  standard,  except  that  the 
total  amount  imposed  on  any  one 
person  in  each  calendar  year  may  not 
exceed  $25,000  for  violations  of  one 
requirement. 

We  are  not  proposing  any 
enforcement  procedures  at  this  time,  but 
we  will  do  so  in  a  future  Federal 
Regulations  document,  once  the 
industry  has  some  experience  with 
using  the  standards 

We  are  at  this  time,  however, 
soliciting  input  on  appropriate 
mechanisms  to  permit  independent 
assessment  of  compliance  We  are 
particularly  interested  in  input  from 
those  engaging  in  health  care  EDI  as 
well  as  from  independent  certification 
and  auditing  organizations  addressing 
issues  of  documentary  evidence  of  steps 
taken  for  compliance,  need  for/ 
desirability  of  independent  verification, 
validation,  and  testing  of  systems 
changes:  and  certifications  required  for 
off-the-shelf  products  used  to  meet  the 
requirements  of  this  regulation 

IV.  New  and  Revised  Standards 

A.  New  Standards 

To  encourage  innovation  and  promote 
development,  we  intend  to  develop  a 
process  that  would  allow  an 
organization  to  request  a  replacement  to 
any  adopted  standard  or  standards. 

An  organization  could  request  a 
replacement  to  an  adopted  standard  by 
requesting  a  waiver  from  the  Secretary 
of  HHS  to  test  a  new  standard.  The 
organization,  at  a  minimum,  must 
demonstrate  that  the  new  standard 
clearly  offers  an  improvement  over  the 
adopted  standard.  If  the  organization 
presents  sufficient  documentation  that 
supports  testing  of  a  new  standard,  we 
want  to  be  able  to  grant  the  organization 
a  temporary  waiver  to  test  it  while 
remaining  in  compliance  with  the  law. 
We  do  not  intend  to  establish  a  process 
that  would  allow  organizations  to 
request  waivers  as  a  tool  to  avoid  using 
any  adopted  standard. 

We  would  welcome  comments  on  the 
following:  (1)  How  we  should  establish 
this  process.  (2)  the  length  of  time  a 
proposed  standard  should  be  tested 
before  we  decide  whether  to  adopt  it. 
and  (3)  other  issues  and 
recommendations  we  should  consider 
in  developing  this  process. 
Following  is  one  possible  process: 
•  Any  organization  that  wishes  to 
replace  an  adopted  standard  must 


submit  its  waiver  request  to  an  HHS 
evaluation  committee  (not  currently 
established  or  defined)  The 
organization  must  do  the  following  for 
each  standard  it  wishes  to  replace: 

••■  Provide  a  detailed  explanation,  no 
more  than  10  pages  in  length,  of  how 
the  replacement  would  be  a  clear 
improvement  over  the  current  standard 
in  terms  of  the  principles  listed  in 
section  I.D..  Process  for  developing 
national  standards,  of  this  preamble. 

•♦■  Provide  specifications  and 
technical  capabilities  on  the  new 
standard,  including  any  additional 
system  requirements. 

■f  Provide  an  explanation,  no  more 
than  5  pages  in  length,  of  how  the 
organization  intends  to  test  the 
standard,  including  the  number  and 
types  of  health  care  plans  and  health 
care  providers  expected  to  be  involved 
in  the  test,  geographical  areas,  and 
beginning  and  end  dates  of  the  test. 

•  The  committee's  evaluation  would, 
at  a  minimum,  be  based  on  the 
following: 

-»■  A  cost-benefit  analysis. 

•f  An  assessment  of  whether  the 
proposed  replacement  demonstrates  a 
clear  improvement  to  an  existing 
standard. 

•  The  extent  and  length  of  time  of  the 
waiver. 

•  The  evaluation  committee  would 
inform  the  organization  requesting  the 
waiver  within  30  working  days  of  the 
committee's  decision  on  the  waiver 
request.  If  the  committee  decides  to 
grant  a  waiver,  the  notification  may 
include  the  following: 

■f  Committee  comments  such  as  the 
following: 

— The  length  of  time  for  which  the 
waiver  applies  if  it  differs  from  the 
waiver  request. 

— The  sites  the  committee  believes  are 
appropriate  for  testing  if  they  differ  from 
the  waiver  request. 

— Any  pertinent  information 
regarding  the  conditions  of  an  approved 
waiver. 

•  Any  organization  that  receives  a 
waiver  would  be  required  to  submit  a 
report  containing  the  results  of  the 
study,  no  later  than  3  months  after  the 
study  is  completed. 

•  The  committee  would  evaluate  the 
report  and  determine  whether  the 
proposed  new  standard  meets  the  10 
guiding  principles  and  whether  the 
advantages  of  a  new  standard  would 
significantly  outweigh  the 
disadvantages  of  implementing  it  and 
make  a  recommendation  to  the 
Secretary. 


B.  Revised  Standards 

We  recognize  the  ver>'  sij^nificant 
contributions  that  the  traditional 
content  committees  (the  NUCC.  the 
NUBC.  the  ADA.  and  the  National 
Council  for  Prescription  DniK  Programs) 
have  made  to  health  care  transaction 
content  over  the  years  and.  in  particular, 
the  work  they  contributed  to  the  content 
of  the  standards  proposed  in  this 
proposed  rule.  Other  Federal  and 
private  entities  (the  National  Center  for 
Health  Statistics,  the  Health  Care 
Financing  Administration,  the  AMA. 
and  the  ADA)  have  developed  and 
maintained  the  medical  data  code  sets 
proposed  as  standards  in  this  proposed 
rule.  In  a  letter  dated  June  10,  1997, 
WEDI  recommended  that  the  NUBC, 
NUCC  and  ADA  be  recognized  as  the 
appropriate  organizations  to  specify 
data  content.  We  expect  that  these 
current  committees  would  continue  to 
play  an  important  role  in  maintenance 
of  data  content  for  standard  health  care 
transactions.  The  organizations  assigned 
responsibility  for  maintenance  of  data 
content  for  standard  health  care 
transactions  will  work  with  X12N  data 
maintenance  committees,  ensuring  that 
implementation  documentation  is 
updated  m  a  consistent  and  timely 
fashion. 

We  intend  that  the  private  sector, 
with  public  sector  involvement, 
continue  to  have  responsibility  for 
defining  the  data  element  content  of  the 
administrative  transactions.  Both 
Federal  agencies  and  private 
organizations  will  continue  to  be 
responsible  for  maintaining  medical 
data  code  sets.  The  current  data  content 
committees  are  focused  on  transactions 
that  involve  health  care  providers  and 
health  plans.  There  may  be  some 
organizations  that  represent  employers 
or  other  sponsors  and  health  plans  and 
are  interested  in  assuming  the  burden  of 
maintenance  of  the  data  content 
standards  for  the  XI 2  820  and  834. 

We  propose  to  designate  content 
committees  in  the  final  rule  and  to 
specify  the  ongoing  activities  of  these 
content  committees  pertaining  to  the 
data  maintenance  of  all  X12N  standards 
identified  in  this  rule,  as  well  as 
attachments.  All  approved  changes,  not 
including  medical  code  sets,  would 
need  to  fit  into  the  appropriate  ASC 
X12N  implementation  guide{s)  and 
receive  ASC  X12N  approval,  with  the 
exception  of  the  NCPDP  standard.  The 
NCPDP  would  continue  to  operate  as 
currently  for  data  content 

It  is  irnportant  that  data  content 
revisions  be  made  timely  in  this  new 
standards  environment.  The  Secretary  of 
HHS  may  not  revise  any  standard  more 
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frequently  than  once  a  year  and  must 
permit  no  fewer  than  180  days  for 
implementation  for  all  participants  after 
adopting  a  revised  standard.  New  values 
could  be  added  to  the  code  sets  for 
certain  data  elements  in  transaction 
standards  more  frequently  than  once  a 
year  For  example,  alpha-numeric 
HCPCS  and  NDC.  two  of  the  proposed 
standard  code  sets  for  medical  data, 
now  have  mechanisms  for  ongoing 
addition  to  new  codes  as  needed  to 
reflect  new  health  services  and  new 
drugs  Such  ongoing  update 
mechanisms  would  continue  to  be 
needed  in  the  year  2000  and  beyond. 

The  pnvate  sector  organizations 
charged  with  data  element  (.ontent 
maintenance  would  have  to  ensure  that 
the  revised  standard  contains  the  most 
recent  data  maintenance  items  that  have 
been  brought  to  them  and  that  those 
new  data  requirements  are  adequately 
documented  and  communicated  to  the 
public.  We  believe  that,  at  minimum, 
the  data  maintenance  documentation 
needs  to  mclude  the  data  name,  data 
definition,  the  status  of  the  data  name 
(that  IS,  required  or  conditional),  written 
conditions  regarding  the  circumstances 
under  which  the  data  would  have  to  be 
supplied,  a  rationale  for  the  new  or 
revised  data  item,  and  its  placement  in 
an  implementation  guide  We  believe 
that  any  data  request  approved  by  a 
bodv  three  or  more  months  prior  to  the 
adoption  of  a  new  or  revised  standard 
would  have  to  be  included  in  that  new 
standard  implementation,  assuming  that 
no  major  format  restructuring  would 
have  to  be  done,  (A  new  data  element, 
code,  or  segment  would  not  constitute 
major  restructuring.) 

We  believe  that  any  body  with 
responsibility  for  maintaining  a 
standard  under  this  proposed  rule  must 
allow  public  access  to  their  decision 
making  processes.  We  plan  to  engage 
standards  setting  organizations  and 
other  organizations  responsible  for 
maintenance  of  data  element  content 
and  standard  code  sets  to  establish  a 
process  that  will  enable  timely 
standards  development/updates  with 
appropriate  industry  input  One 
approach  may  be  as  follows: 

•  Each  of  the  data  maintenance 
bodies  has  biannual  meetings  with  the 
public  welcome  to  attend  and 
participate  without  payment  of  fees 

+  These  public  meetings  are 
announced  to  the  broadest  possible 
audience,  at  minimum  b\  means  of  a 
website  The  announcements  of  the 
meetings  may  also  be  available  via 
widely  read  publications,  such  as  the 
Commerce  Business  Daily  or  the  Federal 
Register. 


-t-  Annual  public  meeting  schedules 
are  posted  on  a  website  not  later  than 
90  days  after  the  effective  date  of  the 
final  rule,  and  annually  on  that  date 
thereafter. 

f  The  data  maintenance  body 
establishes  a  central  contact  (name  and 
post  office  and  e-mail  addresses)  to 
which  the  public  could  submit 
correspondence  (such  as  agenda  items 
or  data  requests). 

-•■  During  these  two  open  meetings, 
the  public  has  the  opportunity  to  voice 
concerns  and  suggest  changes 

•*■  Each  data  maintenance  body  drafts 
procedures  for  the  public  to  follow  in 
regard  to  its  meeting  protocols 

•  Each  data  maintenanc:e  bod\  drafts 
procedures  for  the  public  to  submit 
requests  for  data  or  for  revisions  to  the 
standard  These  draft  procedures  are 
easy  to  use  and  are  adequate!) 
communicated  to  the  public 

•  Each  designated  data  maintenance 
body  IS  also  responsible  for 
communicating  actions  taken  on 
requests  to  the  requestor  and  the  public, 
in  addition  to  communicating  any 
changes  made  to  a  standard  This  may 
be  done  via  mail,  e-mail,  publications, 
or  newsletters  but,  at  a  minimum,  are 
published  on  the  website.  (We  believe 
the  Internet  is  the  most  cost  effects  e 
wa\  of  communicating  this  type  of 
information.) 

•  Each  data  maintenance  body 
responds  definitively  to  each  request  if 
receives  no  later  than  three  months  after 
the  request  is  received. 

An  alternative  approach  would  be  to 
require  an  organization  which  desired  to 
be  designated  by  the  Secretary^  as  the 
official  data  content  maintenance  body 
for  a  particular  transaction  to  meet  the 
ANSI  criteria  for  due  process  found  at 
http://www, ansi.org/proc_l .html.  Not 
only  would  these  criteria  meet  the 
intent  of  HIPAA  to  advocate  an  open, 
balanced,  consensus  process,  but  once 
an  organization  met  these  criteria,  it 
would  be  able  to  apply  for  A.NSI 
accreditation  if  it  so  desired. 

It  IS  not  our  intention  to  increase  any 
current  burdens  on  data  maintenance 
bodies  Our  concern  is  that  the  public 
have  a  voice  in  the  data  maintenance 
process  and  that  changes  to  a  standard 
be  timely  and  adequately  communicated 
to  the  indust^\^  We  welcome  any 
comments  regarding  the  approach 
outlined  above  and  recommendations 
for  data  maintenance  committees  for 
each  X12N  transaction  standard 
identified  in  this  rule. 

We  also  solicit  comments  on  the 
appropriateness  of  ongoing  Federal 
oversight/monitoring  of  maintenance 
processes  and  procedures. 


V  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (FR,'\).  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  ana  approval   In  order  to  fairly 
e\'aluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
aH^ected  public,  including  automated 
collection  techniques. 

Subpart  K — Health  Qaims  or  Equivalent 
Encounter  information  Standard 

142,1104     Requirements:  Health  plans. 
142,1108    Requirements:  Health  care 
providers, 

Subfkart  L — Health  Care  Payment  and 
Remittance  Advice 

142.1204     Requirements:  Health  plans. 

Subpart  M — Coordination  of  Benefits 

142,1304     Requirements:  Health  plans. 

Subpart  N — Health  Claims  Status 

142,1404     Requirements:  Health  plans. 
142.1408    Requirements:  Health  care 
providers. 

Subpart  O — ^Enrollment  and  Disenrollment  in 
a  Health  Plan 

142.1504     Requirements:  Health  plans. 

Subpart  P— Eligibility  for  a  Health  Plan 

142.1604     Requirements:  Health  plans. 
142.1608    Requirements;  Health  care 
providers. 

Subpart  Q — Health  Plan  Premium  Payments 

142.1704     Requirements:  Health  plans. 

Subpiart  R — Referral  Certification  and 
Authorization 

142.1804     Requirements:  Health  plans. 
142  1808    Requirements:  Health  care 
providers. 

Discussion:  In  summary,  each  of  the 
sections  identified  above  require  health 
care  plans,  and/or  health  care  providers 
to  use  any  given  standard  proposed  in 
this  regulation  for  all  electronically 
transmitted  standard  transactions  that 
require  it  or.  a.id  after  the  effective  date 
given  to  it 

The  emerging  anc  ;,ncreasing  use  of 
health  care  EDI  standards  and 
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transactions  raises  the  issue  of  the 
applicability  of  the  PRA.  The  question 
arises  whether  a  regulation  that  adopts 
an  EDI  standard  used  to  exchange 
certain  information  constitutes  an 
information  collection  subject  to  the 
PRA.  However,  for  the  purpose  of 
soliciting  useful  public  comment  we 
provide  the  following  burden  estimates. 
In  particular,  the  initial  burden  on  the 
estimated  4  million  health  plans  and  1.2 
million  health  care  providers  to  modify 
their  current  computer  systems  software 
would  be  10  hours/$300  per  entity,  for 
a  total  burden  of  52  million  hours/$1.56 
billion.  While  this  burden  estimate  may 
appear  low.  on  average,  we  believe  it  to 
be  accurate  This  is  based  on  the 
assumption  that  these  and  the  other 
burden  calculations  associated  with  the 
HIPAA  administrative  simplification 
systems  modifications  may  overlap. 
This  average  also  lakes  into 
consideration  that:  (1)  One  or  more  of 
these  standards  may  not  be  used;  (2) 
some  of  the  these  standards  may  already 
be  in  use  by  several  of  the  estimated 
entities;  (3)  modifications  may  be 
performed  in  an  aggregate  manner 
during  the  course  of  routine  business 
and/or;  (4)  modifications  may  be  made 
by  contractors  such  as  practice 
management  vendors,  in  a  single  effort 
for  a  multitude  of  affected  entities. 

We  solicit  comment  on  whether  the 
requirements  to  which  we  refer  above 
constitute  a  one-time  or  an  ongoing, 
usual  and  customary  business  practice 
as  defined  5  CFR  1320.3(b)(2).  the 
Paperwork  Reduction  regulations. 

We  invite  public  comment  on  the 
issues  discussed  above.  If  you  comment 
on  these  information  collection  and 
recordkeeping  requirements,  please  e- 
mail  comments  to  IBurkel®hcfa.gov 
(Attn:HCFA-0149)  or  mail  copies 
directly  to  the  following: 
Health  Care  Financing  Administration. 
Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards.  Room 
C2-26-17,  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850.  Attn: 
John  Burke  HCFA-0149 
and 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington.  DC 
20503.  Attn;  Allison  Herron  Eydt, 
HCFA  Desk  Officer 

VI,  Response  to  Comments 

Becaus*^  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 


individually.  We  will  ojnsider  ail 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  comments  in  the  preamble  to 
that  document. 

VII.  Impact  Analysis 

As  the  effect  of  any  one  standard  is 
affected  by  the  implementation  of  other 
standards,  it  can  be  misleading  to 
discuss  the  impact  of  one  standard  by 
itself.  Therefore,  we  did  an  impact 
analysis  on  the  total  effect  of  all  the 
standards  in  the  proposed  rule 
concerning  the  national  provider 
identifier  (HCFA-0045-P).  which  can  be 
found  elsewhere  in  this  Federal 
Register. 

We  intend  to  publish  in  each 
proposed  rule  an  impact  enalysis  that  is 
s{>ecific  to  the  standard  or  standards 
proposed  in  that  rule,  but  the  impact 
analysis  will  assess  only  the  relative 
cost  impact  of  implementing  a  given 
standard.  Thus,  the  following 
discussion  contains  the  impact  analysis 
for  each  of  the  transactions  proposed  in 
this  rule.  As  stated  in  the  general  impact 
analysis  in  HCFA-0045-P.  we  do  not 
intend  to  associate  costs  and  savings  to 
specific  standards. 

Although  we  cannot  determine  the 
specific  economic  impact  of  the 
standards  being  proposed  in  this  rule 
(and  individually  each  standard  may 
not  have  a  significant  impact),  the 
overall  impact  analysis  makes  clear  that, 
collectively,  all  the  standards  will  have 
a  significant  impact  of  over  $100  million 
on  the  economy.  Also,  while  each 
standard  may  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  combined  effects  of  all  the 
proposed  standards  may  have  a 
significant  effect  on  a  substantial 
number  of  small  entities.  Therefore,  the 
following  impact  analysis  should  be 
read  in  conjunction  with  the  overall 
impact  analysis. 

m  accordance  with  the  provisions  of 
Executive  Order  12866.  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

Guiding  Principles  for  Standard 
Selection 

The  implementation  teams  charged 
with  designating  standards  under  the 
statute  have  defined,  with  significant 
input  from  the  health  care  industry,  a 
set  of  common  criteria  for  evaluating 
potential  standards  These  criteria  are 
based  on  direct  specifications  in  the 
HIPAA.  the  purpose  of  the  law.  and 
principles  that  support  the  regulatory 
philosophy  set  forth  in  Executive  Order 
12866  of  September  30.  1993.  and  the 


Paperwork  Reduction  Act  of  1995.  In 
order  to  be  designated  as  a  standard,  a 
proposed  standard  should: 

•  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
by  leading  to  cost  reductions  for  or 
improvements  in  benefits  from 
electronic  HIPAA  health  care 
transactions.  This  principle  supports  the 
regulatory  goals  of  cost-effectiveness 
and  avoidance  of  burden. 

•  Meet  the  needs  of  the  health  data 
standards  user  community,  particularly 
health  care  providers,  health  plans,  and 
health  care  clearinghouses  This 
principle  supports  the  regulatory  goal  of 
cost -effectiveness 

•  Be  consistent  and  uniform  with  the 
other  HIPAA  standards  (that  is,  their 
data  element  definitions  and  codes  and 
their  privacy  and  security  requirements) 
and.  secondarily,  with  other  private  and 
public  sector  health  data  standards.  l"his 
principle  supports  the  reguiatorv'  goals 
of  consistent  V  and  avoidance  of 
incompatibility,  and  it  establishes  a 
performance  objective  for  the  standard. 

•  Have  low  additional  development 
and  implementation  costs  relative  to  the 
benefits  of  using  the  standard.  This 
principle  supports  the  regulatory  goals 
of  cost-effectiveness  and  avoidance  of 
burden. 

•  Be  supported  by  an  ANSI- 
accredited  standards  developing 
organization  or  other  private  or  public 
organization  that  would  ensure 
continuity  and  efficient  updating  of  the 
standard  over  time  This  principle 
supports  the  regulatory  goal  of 
predictability 

•  Have  timely  development,  testing, 
implementation,  and  updating 
procedures  to  achieve  administrative 
simplification  benefits  faster.  This 
principle  establishes  a  performance 
objective  for  the  standard 

•  Be  technologically  independent  of 
the  computer  platforms  and 
transmission  protocols  used  in  HIPAA 
health  transat  tions.  except  when  they 
are  explicitly  part  of  the  standard.  This 
principle  establishes  a  performance 
objective  for  the  standard  and  supports 
the  regulatory  goal  of  flexibility 

•  Be  precise  and  unambiguous  but  as 
simple  as  possible  This  principle 
supports  the  regulatory  goals  of 
predictability  and  simplicity. 

•  Keep  data  collection  and  paperwork 
burdens  on  users  as  low  as  is  feasible. 
This  principle  supports  the  regulatory 
goals  of  cost -effectiveness  and 
avoidance  of  duplication  and  burden. 

•  Incorporate  flexibility  to  adapt  more 
easily  to  changes  in  the  health  care 
infrastructure  (such  as  new  services, 
organizations,  and  provider  types)  and 
information  technology.  This  principle 
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supports  the  regulatory  goals  of 
fiexibility  and  encouragement  of 
innovation. 

General 

The  effect  of  implementing  standards 
on  health  care  clearinghouses  is 
basically  the  same  for  all  the  standards. 
Currently,  health  care  clearinghouses 
receive  and  transmit  various 
transactions  using  a  variety  of  formats. 
The  implementation  of  standard 
transactions  may  reduce  the  variability 
in  the  data  received  from  some  groups, 
"such  as  health  care  providers  The 
implementation  of  any  standard  will 
require  some  one-time  changes  to  health 
care  clearinghouse  systems.  Health  care 
clearinghouses  should  be  able  to  make 
modifications  that  meet  the  deadlines 
specified  in  the  legislation,  but  some 
temporary  disruption  of  processing 
could  result  Once  the  transition  is 
made,  health  care  clearinghouses  may 
have  less  ongoing  system  maintenance. 
Costs  may  vary  according  to  the 
complexity  of  the  standard,  but  costs 
may  be  recouped  from  customers. 

Health  care  clearinghouses  would  face 
impacts  {both  positive  and  negative) 
similar  to  those  experienced  by  health 
plans  (which  we  discuss  in  more  detail 
in  the  discussions  for  specific 
transactions).  However,  implementation 
would  likely  be  more  complex,  because 
health  care  clearinghouses  deal  with 
many  health  care  providers  and  health 
plans  and  may  have  to  accommodate 
additional  nonstandard  formats  (in 
addition  to  those  formats  they  currently 
support),  as  well  as  standards  we  adopt. 
(The  additional  nonstandard  formats 
would  be  from  those  health  care 
providers  that  choose  to  stop  submitting 
directly  to  an  insurer  and  submit 
through  a  health  care  clearinghouse,) 
This  would  also  mean  increased 
business  for  the  health  care 
clearinghouse 

Converting  to  any  standard  will  result 
in  one-time  conversion  costs  for  health 
care  providers,  health  care 
clearinghouses,  and  health  plans  as 
well  Some  health  care  providers  and 
health  plans  would  incur  those  costs 
directly  and  others  may  incur  them  in 
the  form  of  a  fee  from  health  care 
clearinghouses  or.  for  health  care 
providers,  other  agents 

Each  standard  compares  favorably 
with  typical  ,^SC  Xl2  standards  in 
terms  of  complexity  and  ease  of  use.  No 
one  in  the  ASC  X12  subcommittee 
assumes  that  every  entity  that  sends  or 
receives  an  ASC  XI 2  transaction  has 
reprogrammed  its  information  systems 
in  order  to  do  so.  Every  transaction  is 
designed,  and  the  technical  review 
process  assures,  that  it  will  be 


compatible  with  the  commercial,  off- 
the-shelf  translator  programs  that  are 
widely  available  in  the  United  States. 
These  translators  significantly  reduce 
the  cost  and  complexity  of  achieving 
and  maintaining  compliance  with  all 
ASC  Xl2  standards.  Universal 
communication  with  ali  parties  in  the 
health  care  mdustrv  is  thus  assured. 

Specific  te<.hnology  limitations  of 
existing  systems  could  affect  the 
complexity  of  conversion.  .Mso.  some 
existing  health  care  provider  systems 
may  not  have  the  resources  to  house  a 
translator  to  convert  from  one  format  to 
another. 

Following  is  the  portion  of  the  impact 
analysis  that  relates  specifically  to  the 
standards  that  are  the  subject  of  this 
regulation. 

A.  Code  Sets — Specific  Impact  of 
Adoption  of  Code  Sets  for  Medical  Data 

Affected  Entities 

Standard  codes  and  classifications  are 
required  in  some  segments  of 
administrative  and  financial 
transactions.  Those  that  create  and 
process  administrative  transactions 
must  implement  the  standard  codes 
according  to  the  official  implementation 
guides  designated  for  each  coding 
system  and  each  transaction  Those  that 
receive  standard  electronic 
administrative  transactions  must  be  able 
to  receive  and  process  all  standard 
codes  (and  modifiers,  in  the  cases  of 
HCPCS  and  CPT),  irrespective  of  local 
policies  regarding  reimbursement  for 
certain  conditions  or  procedures. 
coverage  policies,  or  need  for  certain 
types  of  information  that  are  part  of  a 
standard  transaction 

The  adoption  of  standard  code  sets 
and  coding  guidelines  for  medical  data 
supports  the  regulatory  goals  of  cost- 
effectiveness  and  the  avoidance  of 
duplication  and  burden  The  code  sets 
that  are  being  proposed  as  initial  HIPAA 
standards  are  all  de  facto  standards 
already  in  use  by  most  health  plans, 
health  care  clearinghouses,  and  health 
care  providers. 

Health  care  providers  currently  use 
the  recommended  code  set  for  reporting 
diagnoses  and  one  or  more  of  the 
recommended  procedure  coding 
systems  for  reporting  procedures/ 
services.  Since  health  plans  can  differ 
on  the  codes  they  accept,  many  health 
care  providers  use  different  coding 
guidelines  for  dealing  with  different 
health  plans,  sometimes  for  the  same 
patient.  (Anecdotal  information  leads  us 
to  believe  that  use  of  other  codes  is 
widespread,  but  we  cannot  quantify  the 
number.)  Some  of  these  differences 
refiect  variations  in  covered  services 


that  will  continue  to  exist  irresf)ective  of 
data  standardization.  Others  refiect 
differences  in  a  health  plan's  ability  to 
accept  as  valid  a  claim  that  may  include 
more  information  than  is  needed  or 
used  by  that  health  plan.  The 
requirement  to  use  standard  coding 
guidelines  will  eliminate  this  latter 
category  oftlifferences  and  should 
simphiy  claims  submission  for  health 
care  providers  that  deal  with  multiple 
health  plans. 

Currently,  there  are  health  plans  that 
do  not  adhere  to  official  coding 
guidelines  and  have  developed  their 
own  plan-specific  guidelines  for  use 
with  the  standard  code  sets,  which  do 
not  permit  the  use  of  all  valid  codes. 
(Again,  we  cannot  quantify  how  many 
health  plans  do  this,  but  we  are  aware 
of  some  instances.)  When  the  HIPAA 
code  set  standards  become  effective, 
these  health  plans  would  have  to 
receive  and  process  all  standard  codes, 
irrespective  of  local  poficies  regarding 
reimbursement  for  certain  conditions  or 
procedures,  coverage  policies,  or  need 
for  certain  types  of  information  that  are 
part  of  a  standard  transaction. 

We  believe  that  there  is  significant 
variation  in  the  reporting  of  anesthesia 
services,  with  some  health  plans  using 
the  anesthesia  section  of  CPT  and  others 
requiring  the  anesthesiologist  or  nurse 
anesthetist  to  report  the  code  for  the 
surgical  procedure  itself.  When  the 
HIPAA  code  sets  become  effective, 
health  plans  following  the  latter 
convention  will  have  to  begin  accepting 
codes  from  the  anesthesia  section. 

We  note  that  by  adopting  standards 
for  code  sets  we  are  requiring  that  all 
parties  accept  these  codes  within  their 
electronic  transactions.  We  are  not 
requiring  payment  for  all  these  services. 
Those  health  plans  that  do  not  adhere 
to  official  coding  guidelines  must 
therefore  undertake  a  one-time  effort  to 
modify  their  systems  to  accept  all  vaUd 
codes  in  the  standard  code  sets  or 
engage  a  health  care  clearinghouse  to 
preprocess  the  standard  claims  data  for 
them  Health  plans  should  be  able  to 
make  modifications  to  meet  the 
deadlines  specified  in  the  legislation, 
but  some  temporary  disruption  of 
claims  processing  could  result. 

There  may  be  some  temporary 
disruption  of  claims  processing  as 
health  plans  and  health  care 
clea.'-mghouses  modify  their  systems  to 
accept  all  valid  codes  in  the  standard 
code  sets. 
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B   Transaction  i>tandardi 

1.  SpeciTic  Impact  of  Adoption  of  the 
National  Council  of  Prescription  Drug 
Prx)grams  (NCPDP)  Telecommunication 
Claim 

a  Affected  Entitia* 

Health  care  providers  that  submit 
retail  pharmacy  claims,  and  b<Balth  care 
plans  that  process  retail  pharmacy 
claims,  currently  use  the  NCPDP  format 
The  NCPDP  ckim  and  equivalent 
encounter  is  used  either  in  on- line 
interactive  or  batch  mode.  Since  all 
pharmacy  health  care  providers  and 
health  plans  use  the  NCPDP  claim 
format,  there  are  no  specific  impacts  to 
health  care  providers 

b.  Effects  of  Various  Options 

The  NCPDP  format  met  all  the 
principles  and  there  are  no  known 
options  for  a  standard  retail  pharmacy 
claim  transaction. 

2.  Specific  Impact  of  Adoption  of  the 
ASC  X12N  837  for  Submission  of 
Institutional  Health  Care  Claims. 
Professional  Health  Care  Claims.  Dental 
Claims,  and  Coordination  of  Benefits 

8.  Affected  Entities 

All  health  care  providers  and  health 
plans  that  conduct  EDI  directly  and  use 
other  electronic  format(s).  and  all  health 
care  providers  that  decide  to  change 
from  a  paper  format  to  an  electronic 
one.  would  have  to  begin  to  use  the  ASC 
X12N  837  for  submitting  electronic 
health  care  claims  (hospital,  physician/ 
supplier  and  dental).  (Currently,  about  3 
percent  of  Medicare  providers  use  this 
standard  for  claims,  it  is  used  less  for 
non-Medicare  claims.) 

There  would  be  a  potential  for 
disruption  of  claims  processes  and 
timely  payments  during  a  particular 
health  plan's  transition  to  the  ASC 
X12N  837.  Some  health  care  providers 
could  react  adversely  to  the  increased 
cost  and  revert  to  submitting  hard  copy 
claims. 

After  implementation,  health  care 
providers  would  no  longer  have  to  keep 
track  of  and  use  different  electronic 
formats  for  different  insurers.  This 
would  simplify  provider  billing  systems 
and  processes  and  reduce 
administrative  expenses. 

Health  plans  would  be  able  to 
schedule  their  implementation  of  the 
ASC  X12N  837  in  a  maimer  that  best  fits 
their  needs,  thus  allaying  some  costs 
(through  coordination  of  conversion  to 
other  standards)  as  long  as  they  meet  the 
deadlines  specified  in  the  legislation. 
Although  the  costs  of  implementing  the 
ASC  X12N  837  are  generally  one-time 
costs  related  to  conversion,  the  systems 


u;jgraaes  tor  sume  smaller  health  care 
providers,  health  plans,  and  health  care 
clearinghouses  may  be  cost  prohibitive. 
Health  care  providers  and  health  plans 
have  the  option  of  using  a 
clearinghouse. 

The  cost  may  also  cause  some  smaller 
health  plans  fhatiiave  trading  partner 
agreements  today  to  discontinue  that 

Eartnership  That  same  audience  of 
ealth  care  providers,  health  care 
clearinghouses,  and  health  plans  could 
conceivably  be  forced  out  of  the 
partnerships  of  transmitting  and 
accepting  claims  data.  In  these  instances 
patients  may  be  affected,  in  that, 
without  trading  partner  agreements  for 
electronic  crossover  of  claims  data  for 
the  processing  of  the  supplemental 
benefit,  the  patient  may  be  responsible 
for  filing  his  or  her  own  supplemental 
claims  that  are  filed  electronically 
today 

Coordination  of  Benefits 

Once  the  ASC  X12N  837  has  been 
implemented,  health  plans  that  perform 
coordination  of  benefits  would  be  able 
to  eliminate  support  of  multiple 
propnetary  electronic  claim  formats. 
thus  simplifying  claims  receipt  and 
processing  as  well  as  reducing 
administrative  costs.  Coordination  of 
benefits  activities  would  also  be  greatly 
simpUfied  because  all  health  plans 
would  use  the  same  standard  format. 

There  is  no  doubt  that  standardization 
in  coordination  of  benefits  will  greatly 
enhance  and  improve  efficiency  in  the 
overall  claims  process  and  the 
coordination  of  benefits. 

From  a  nonsystems  perspective,  we 
do  not  foresee  an  impact  to  the 
coordination  of  benefits  process.  The 
COB  transaction  will  continue  to  consist 
of  the  incoming  electronic  claim  and  the 
data  elements  provided  on  a  remittance 
advice.  Standardization  in  the 
coordination  of  benefits  process  will 
clearly  increase  efficiency  in  the 
electronic  processes  utilized  by  the 
health  care  providers,  health  care 
clearinghouses,  and  health  plans  as  they 
work  with  standardized  codes  and 
processes. 

b.  Effects  of  Various  Options 

We  assessed  the  various  options  for  a 
standard  claim  transaction  against  the 
principles,  listed  at  the  beginning  of  this 
impact  analysis  above,  with  the  overall 
goal  of  achieving  the  maximum  benefit 
for  the  least  cost.  We  found  that  the  ASC 
X12N  837  for  institutional  claims, 
professional  claims,  dental  claims,  and 
coordination  of  benefits  met  all  the 
principles,  but  no  other  candidate 
standard  transaction  met  all  the 
principles. 


Since  the  majority  of  dental  claims  are 
submitted  on  paper  and  those  submitted 
electronically  are  being  tran.smitted 
using  a  variety  of  propnwtarv  tomiats. 
the  only  viable  choice  of  a  standard  is 
the  ASC  X12N  837  The  American 
Dental  Association  (AD.^)  aLso 
rw.ommfnded  the  ASC  XI 2N  83"-  for 
ih«  dental  claim  standard 

The  .'^SC  X12.N  837  was  selected  as 
the  s-tandard  for  the  professional 
(phvsir.ian/supplier)  claim  because  it 
met  the  pnnciples  above  The  only  other 
ijandidate  standard  the  National 
Standard  Format,  was  developed 
pnmarilv  by  HCFA  for  Medicare  claims. 
While  it  is  wideiv  used,  it  is  not  always 
used  in  a  standard  manner  Many 
variations  of  the  National  Standard 
Format  are  in  use  The  NUCC,  the  ,*lMA, 
and  WED!  rw.ommended  the  ASC:  X12N 
837  for  the  professional  claim  standard. 

The  .^Sl;  X12N  837  was  selected  as 
the  standard  for  the  institutional 
(hospital)  claim  because  it  met  the 
pnnciples  above  The  only  other 
candidate  standard  is  the  L'B-92 
Format   While  it  is  widely  used,  it  is  not 
always  used  in  a  standard  manner 

The  selection  of  the  ASC  X12N  83  7 
does  not  impose  a  greater  burden  on  the 
industry  than  the  nonselected  options 
because  the  nonselected  formats  are  not 
used  in  a  standard  manner  by  the 
industry  and  they  do  not  incorporate 
flexibility  in  order  to  adapt  easily  to 
change  The  ASC  XI 2N  837  presents 
significant  advantages  in  terms  of 
universality  and  flexibility. 

3  Specific  Impact  of  Adoption  of  the 
ASC  X12N  835  for  Receipt  of  Health 
Care  Remittance 

a  Affected  Entities 

Health  care  providers  that  conduct 
EDI  with  health  plans  and  do  not  wish 
to  change  their  internal  systems  would 
have  to  convert  the  ASC  X12N  835 
transactions  received  from  health  plans 
into  a  format  compatible  with  their 
internal  systems.  Health  plans  that  want 
to  transmit  remittance  advice  directly  to 
health  care  providers  and  that  do  not 
use  the  ASC  X12N  835  would  also  incur 
costs  to  convert  Many  health  care 
providers  and  health  plans  do  not  use 
this  standard  at  this  time  (We  do  not 
have  information  to  quantify  the 
standard's  use  outside  the  .Medicare 
program.  However,  in  199f>   15  9 
percent  of  part  B  health  care  providers 
and  99.4  percent  of  part  A  health  care 
providers  were  able  to  receive  this 
standard  All  Medicare  contractors  must 
be  able  to  send  the  standard.) 

There  would  be  a  potential  for  the 
delay  in  payment  or  the  issuance  of 
electronic  remittance  advice 
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transactions  during  a  particular  health 
plan's  transition  to  the  .A.SC  X12N  835 
Some  health  care  providers  could  react 
adversely  to  the  increased  cost  and 
revert  to  use  of  hard  copy  remittance 
advice  notices  in  lieu  of  an  electronic 
transmission 

After  implementation,  health  care 
providers  would  no  longer  have  to  keep 
track  of  or  accept  different  elec:tronic 
payment'remittance  advice  formats 
issued  by  different  health  care  payers. 
This  would  simplify  automatic  posting 
of  all  electronic  payment  remittance 
advice  data,  reducing  administrative 
expenses  This  would  also  reduce  or 
eliminate  tfie  practice  of  posting 
payment/remittance  advice  data 
manually  from  hard  copy  notices,  again 
reducing  administrati\e  expenses.  Most 
manual  posting  occurs  currently  in 
response  to  the  problem  of  multiple 
formats,  which  the  standard  would 
eliminate. 

Once  the  ASC  X12N  835  has  been 
implemented,  health  plans' 
coordination  of  benefits  activities, 
which  would  use  the  ,\SC  X12N  837 
format  supplemented  with  limited  data 
from  the  ASC  X12N  835,  would  be 
greatly  simplified  because  all  health 
plans  would  use  the  same  standard 
format. 

Health  plans  would  be  able  to 
schedule  their  implementation  of  the 
ASC  XI 2N  835  in  a  manner  that  best  fits 
their  needs,  thus  allaying  some  costs 
(through  coordination  of  conversion  to 
other  standards),  as  long  as  they  meet 
the  deadlines  specified  in  the 
legislation. 

The  selection  of  the  ASC  X12N  835 
does  not  impose  a  greater  burden  on  the 
industry  than  the  nonselected  option 
because  the  nonselected  formats  are  not 
used  in  a  standard  manner  by  the 
industry'  and  they  do  not  incorporate 
flexibility  in  order  to  adapt  easily  to 
change.  The  ASC  Xl2\'  835  presents 
significant  advantages  in  terms  of 
universality  and  flexibility. 

b.  Effects  of  Various  Options 

We  assessed  the  various  options  for  a 
standard  payment/remittance  advice 
transaction  against  the  principles  listed 
above,  with  the  overall  goal  of  achieving 
the  maximum  benefit  for  the  least  cost. 
We  found  that  the  ASC  X12N  835  met 
all  the  principles,  but  no  other 
candidate  standard  transaction  met  all 
the  principles,  or  even  those  principles 
supporting  the  regulatory  goal  of  cost- 
effectiveness. 

The  ASC  X12N  835  was  selected  as  it 
met  the  principles  above.  The  only  other 
candidate  standard,  the  .^SC  X12N  820. 
was  not  selected  because,  although  it 
was  developed  for  payment 


transactions,  i!  was  not  developed  for 
health  care  payment  purposes  The  .'\SC 
.\12N  subcommittee  itself  recognized 
this  m  its  decision  to  develop  the  ASC 
X12N835 

4.  Specific  Impact  of  Adoption  of  the 
ASC  X12N  276/277  for  Health  Care 
Claim  Status/Response 

a.  Affected  Entities 

Most  health  care  providers  that  are 
currently  using  an  electronic  format  (of 
which  there  are  currently  very  few)  and 
that  wish  to  request  claim  status 
electronically  using  the  ASC  X12N  276/ 
277  will  incur  conversion  costs.  We 
cannot  quantify  the  number  of  health 
care  providers  that  would  have  to 
convert  to  the  proposed  standard,  but 
we  do  know  that  no  Medicare 
contractors  use  it;  thus,  we  assume  that 
few  health  care  providers  are  able  to  use 
It  at  this  time 

After  implementation,  health  care 
providers  would  be  able  to  request  and 
receive  the  status  of  claims  in  one 
standard  format,  from  all  health  care 
plans  This  would  eliminate  their  need 
to  maintain  redundant  software  and 
would  make  electronic  claim  status 
requests  and  receipt  of  responses 
feasible  for  small  providers,  eliminating 
their  need  to  manually  send  and  review 
claim  status  rec^uests  and  responses. 

Health  care  plans  that  do  not 
currently  directly  accept  electronic 
claim  status  requests  and  do  not  directly 
send  electronic  claims  status  responses 
would  have  to  modify  their  systems  to 
accept  the  .^SC  X12N  276  and  to  send 
the  ASC  X12N  277.  No  disruptions  in 
claims  processing  or  payment  would 
occur. 

After  implementation,  health  care 
plans  would  be  able  to  submit  claim 
status  responses  in  one  standard  format 
to  all  health  care  providers. 
Administrative  costs  incurred  by 
supporting  multiple  formats  and 
manually  responding  to  claim  status 
requests  would  be  greatly  reduced. 

b.  Effects  of  Various  Options 

There  are  no  known  options  for  a 
standard  claims  status  and  response 
transaction. 

5  Specific  Impact  of  .Adoption  of  the 
ASC  X12.\  834  for  Enrollment  and 
Disenrollment  in  a  Health  Plan 

a.  Affected  Entities 

The  ASC  X12N  834  may  be  used  by 
an  employer  or  other  sponsor  to 
electronically  enroll  or  disenroll  its 
subscribers  into  or  out  of  a  health  plan. 
Currently,  most  small  and  medium  size 
employers  and  other  sponsors  conduct 
their  subscriber  enrollments  using  paper 


forms  (We  cannot  quantify  how  many 
of  these  sponsors  use  paper  forms,  but 
anecdotal  information  indicates  that 
most  use  paper.)  We  understand  that 
large  employers  and  other  sponsors  are 
more  likely  to  conduct  subscriber 
enrollment  transactions  electronically 
because  of  the  many  changes  that  occur 
in  a  large  workforce;  for  example, 
hirings.  firings,  retirements,  marriages, 
births,  and  deaths,  to  name  a  few.  To  do 
this,  the  large  employers  must  use  the 
proprietary  electronic  data  interchange 
formats  that  differ  among  health  plans. 
Nonetheless,  it  is  our  understanding, 
based  on  anecdotal  information,  that 
health  plans  still  use  pa{>er  to  conduct 
most  of  their  enrollment  transactions. 

We  expect  that  the  impact  of  the  ASC 
X12N  834  transaction  standard  would 
differ,  at  least  in  the  beginning, 
according  to  the  current  use  of 
electronic  transactions.  As  stated  earlier, 
most  small  and  medium  size  employers 
and  other  sponsors  do  not  use  electronic 
transactions  currently  and  would 
therefore  experience  little  immediate 
impact  from  adoption  of  the  ASC  X12N 
834  transaction.  The  ASC  X12N  834 
would  offer  large  employers  that 
currently  conduct  enrollment 
transactions  electronically  the 
opportunity  to  shift  to  a  single  standard 
format.  A  single  standard  will  be  most 
attractive  to  those  large  employers  that 
offer  their  subscribers  choices  among 
multiple  health  plans.  Thus,  we  expect 
that  the  early  benefits  of  the  ASC  X12N 
834  would  accrue  to  large  employers' 
and  other  sponsors  that  would  be  able 
to  eliminate  redundant  hardware, 
software,  and  human  resources  required 
to  support  multiple  proprietary 
electronic  data  interchange  formats.  In 
the  long  run,  we  expect  that  the 
standards  would  lower  the  cost  of 
conducting  enrollment  transactions  and 
make  it  possible  for  small  and  medium 
size  companies  to  convert  from  paper  to 
electronic  transactions  and  achieve 
significant  additional  savings. 

Overall,  employers  and  other 
sponsors,  and  the  health  plans  with 
which  they  deal,  stand  to  benefit  from 
adoption  of  the  ASC  X12N  834  and 
electronic  data  interchange.  The  ASC 
X12N  834  and  electronic  data 
interchange  would  facilitate  the 
performance  of  enrollment  and 
disenrollment  functions.  Further,  the 
ASC  X12N  834  supports  detailed 
enrollment  information  on  the 
subscriber's  dependents,  which  is  often 
lacking  in  current  practice.  Ultimately, 
reductions  in  administrative  overhead 
may  be  passed  along  in  lower  premiums 
to  subscribers  and  their  dependents. 

We  invite  commenters  to  provide  us 
with  data  on  the  extent  to  which 
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eiuployttrs  diw.  ■oasors  conduct 

their  health  pi  1  iments  u.sing 

paper  proprietary  formats  rather  than 
the  ASC  X12N  834  electronic  data 
interchange  standards. 

b.  Effects  of  Various  Options 

The  only  other  option,  the  NCPDP 
Member  Enrollment  Standard,  does  not 
meet  the  selection  criteria  and  would 
not  be  implementable 

6.  Specific  Impact  of  Adoption  of  the 
ASC  X12N  270/271  for  Eligibility  for  a 
Health  Plan 

a.  Affected  Entities 

The  ASC  X12N  270/271  transaction 
may  be  used  by  a  health  care  provider 
to  electronically  request  and  receive 
eligibility  information  from  a  health 
care  plan  prior  to  providing  or  billing 
for  a  nealtn  care  service.  Many  health 
care  providers  routinely  verify  health 
insurance  coverage  and  benefit 
limitations  prior  to  providing  treatment 
or  before  preparing  claims  for 
submission  to  the  insured  patient  and 
his  or  her  health  plan.  Currently,  health 
care  providers  secure  most  of  these 
eligibility  determinations  through 
telephone  calls,  proprietary  f>oint  of  sale 
terminals,  or  using  proprietary 
electronic  formats  that  differ  from 
health  plan  to  health  plan.  Since  many 
health  care  providers  participate  in 
multiple  health  plans,  these  health  care 
providers  must  maintain  redundant 
software,  hardware,  and  human 
resources  to  obtain  eligibility 
information  This  process  is  inefficient, 
often  burdensome,  and  takes  valuable 
time  that  could  otherwise  be  devoted  to 
patient  care 

We  believe  that  the  lack  of  a  health 
care  industry  standard  may  have 
imposed  a  cost  barrier  to  the  widespread 
use  of  electronic  data  interchange  The 
ASC  X12N  270/271  is  used  widely,  but 
not  exclusively,  by  health  care  plans 
and  health  care  providers  This  may  be 
due.  in  part,  to  the  lack  of  an  industry- 
wide implementation  guide  for  these 
transactions  in  health  care.  We  expect 
that  adoption  of  the  ASC  X12N  270/271 
and  its  implementation  guide  would 
lower  the  cost  of  using  electronic 
eligibility  verifications.  This  would 
benefit  health  care  providers  that  can 
move  to  a  single  standard  format  and. 
for  the  first  time,  make  electronic  data 
interchange  feasible  for  small  health 
plans  and  health  care  providers  that  rely 
currently  on  the  telephone,  paper  forms, 
or  proprietary  point  of  sale  terminals 
and  software. 

b.  Effect  of  Various  Options 

There  were  two  other  options,  the 
ASC  X12N  IHCEBI.  and  its  companion. 


IHChbR.  and  the  NCPDP 
Telecommunications  Standard  Format. 
None  of  these  meet  the  selection  criteria 
and  thus  they  would  not  be 
implementable. 

7.  Sp)ecific  Impact  of  Adoption  of  the 
ASC  X12N  820  for  Payroll  Deducted  and 
Other  Group  Premium  Payment  for 
Insurance  Product 

a.  Affected  Entities 

The  ASC  XI 2N  820  may  be  used  by 
an  employer  or  sponsor  to  electronically 
transmit  a  remittance  notice  to 
accompany  a  payment  for  health 
insurance  premiums  in  response  to  a 
bill  from  the  health  plan.  Payment  may 
be  in  the  form  of  a  paper  check  or  an 
electronic  funds  transfer  transaction. 
The  ASC  X12N  820  can  be  sent  with 
electronic  funds  transfer  instructions 
that  are  routed  directly  to  the  Federal 
Reserve  System's  automated  health  care 
clearinghouses  or  with  payments 
generated  directly  by  the  employer's  or 
other  sponsor's  bank.  The  ASC  XI 2  820 
transaction  is  very  widely  used  by  many 
industries  (manufacturing,  for  instance) 
and  government  agencies  (Department 
of  Defense)  in  addition  to  the  insurance 
industry  in  general.  However,  the  ASC 
X12N  820  is  iM>t  tvidely  used  in  the 
health  insurance  industry  and  is  not 
widely  used  by  employers  and  other 
sponsors  to  make  premium  payments  to 
their  health  insurers.  This  may  be  due, 
in  part,  to  the  lack  of  an  implementation 
guide  specifically  for  health  insurance. 

Currently,  most  payment  transactions 
are  conducted  on  paper,  and  those  that 
are  conducted  electronically  use 
proprietary  electronic  data  interchange 
standards  that  differ  across  health  plans. 
(We  cannot  quantify  how  many  of  these 
transactions  are  conducted  on  paper, 
but  anecdotal  information  suggests  that 
most  are.)  We  believe  that  the  lack  of  a 
health  care  industry  standard  may  have 
imposed  a  cost  barrier  to  the  use  of 
electronic  data  interchange;  larger 
employers  and  other  sponsors,  that 
often  transact  business  with  multiple 
health  plans,  need  to  retain  redundant 
hardware,  software,  and  human 
resources  to  support  multiple 
proprietary  electronic  premium 
payment  standards.  We  expect  that 
adoption  of  national  standards  will 
lower  the  cost  of  using  electronic 
premium  payments.  This  will  benefit 
large  employers  that  can  move  to  a 
single  standard  format,  and.  for  the  first 
time,  will  make  electronic  transmissions 
of  premium  payments  feasible  for 
smaller  employers  and  other  sponsors 
whose  payment  transactions  today  are 
performed  almost  exclusively  using 
paper. 


At  some  point,  an  organization's  size 
and  complexity  will  require  it  to 
consider  sv^tchiiiK  its  business 
transactions  from  paper  to  electronic. 
The  ASC  X12N  820  would  facilitate  that 
by  eliminating  redundant  proprietary 
formats  that  are  certain  to  crop  up  when 
there  are  no  widely  accepted  standards 
By  eliminating  the  software,  hardware, 
and  human  resoun.es  associated  with 
redundant  v.  a  business  mav  reach  the 
point  where  it  be<:omes  cost  beneficial 
to  convert  from  paper  to  electronic 
transactions  Those  other  sponsors  and 
health  care  plans  that  already  support 
more  than  one  proprietary  format  would 
incur  some  additional  expense  in  the 
conversion  to  the  standard,  but  they 
would  en|oy  longer  term  savin>^s  that 
result  from  ehminatiiij^  the 
redundancies 

We  invite  comments  on  the  extent  to 
which  employers  and  other  sponsons 
conduct  their  health  plan  premium 
payments  usin><  paper  versus 
proprietary  formats,  (  ompared  to  the 
.\SC  X12N  820  electronic  data 
interchange  standards 

b  Effects  of  Various  Options 

I'here  -ir>'  ;;.i  Known  options  for 
premium  pa\iiient  transa(  tions 

8.  Specific  Impact  of  .adoption  of  ASC 
X12N  278  for  Referral  Cbrtification  and 
Authorization 

a.  Affected  Entities 

The  ASC  X12N  27H  may  l>e  used  by 
a  health  care  provider  to  request  and 
receive  approval  from  a  health  plan 
through  an  electronic  transaclion  prior 
to  providing  a  health  care  service.  Prior 
approvals  have  become  standard 
operating  procedure  for  most  hospitals, 
physicians  and  other  health  care 
providers  due  to  the  rapid  growth  of 
managed  care.  Health  care  providers 
secure  most  of  their  prior  approvals 
through  telephone  calls,  paper  forms  or 
proprietary  electronic  formats  that  differ 
from  health  plan  to  health  plan  Since 
many  health  care  providers  participate 
in  multiple  managed  care  plans,  they 
must  devote  redundant  software, 
hardware,  and  human  resources  to 
obtaining  prior  authorization.  This 
process  is  often  untimely  and 
inefficient. 

We  believe  that  the  lack  of  a  health 
care  industry  standard  may  have 
imposed  a  cost  barrier  to  the  widespread 
use  of  electronic  data  interchange.  The 
ASC  X12N  278  is  not  widely  used  by 
health  care  plans  and  health  care 
providers,  which  may  be  due,  in  part,  to 
the  lack  of  an  industry-wide 
implementation  guide  for  it.  We  expect 
that  adoption  of  ASC  X12N  278  and  its 
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implementation  guide  would  lower  the 
cost  of  using  electronic  prior 
authorizations.  This  would  benefit 
health  care  providers  that  can  move  to 
a  single  standard  format  and.  for  the 
first  time,  make  electronic  data 
interchange  feasible  for  smaller  health 
plans  and  health  care  providers  that 
perform  these  transactions  almost 
exclusively  using  the  telephone  or 
paper 

At  some  point,  an  organization's  size 
and  complexity  will  require  it  to 
consider  switching  its  business 
transactions  from  paper  to  electronic 
The  ASC  X12N  278  would  facilitate  that 
by  eliminating  redundant  proprietary 
formats  that  are  certain  to  crop  up  when 
there  are  no  widely  accepted  standards 
By  eliminating  the  software,  hardware. 
and  human  resources  associated  with 
redundancy,  a  business  may  reach  the 
point  where  if  becomes  cost  beneficial 
to  convert  from  paper  to  electronic 
transactions  Health  care  plans  and 
health  care  providers  that  already 
support  more  than  one  proprietary 
format  would  incur  some  additional 
expense  in  the  conversion  to  the 
standard  but  would  enjoy  longer  term 
savings  that  result  from  eliminating  the 
redundancies. 

b.  Effects  of  Various  Options 

There  are  no  known  options  for 
referral  and  certification  authorization 
transactions. 

List  of  Subjects  in  45  CFR  Part  142 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
insurance.  Hospitals,  Incorporation  by 
reference.  Medicare,  Medicaid. 

Accordingly.  45  CFR  subtitle  A, 
subchapter  B,  would  be  amended  by 
adding  Part  142  to  read  as  follows: 

Note  to  Reader:  This  proposed  rule  and 
another  proposed  rule  found  elsewhere  in 
this  Federal  Register  are  two  of  several 
proposea  rules  that  are  being  published  to 
implement  the  administrative  simplification 
provisions  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996.  We  propose 
to  establish  a  new  45  CFR  Part  142.  Proposed 
Subpart  A — General  Provisions  is  exactly  the 
same  in  each  rule  unless  we  have  added  new 
sections  or  definitions  to  incorporate 
additional  general  information.  The  subparts 
that  follow  relate  to  the  specific  provisions 
announced  separately  in  each  proposed  rule. 
When  we  publish  the  first  final  rule,  each 
subsequent  final  rule  will  revise  or  add  to  the 
text  that  is  set  out  in  the  first  final  rule. 

PART  142— ADMINISTRATIVE 
REQUIREMENTS 

Sut>part  A — General  Provisions 

Sec. 

142.101  Statutory  basis  and  purpose. 

142.102  Applicabihty. 


142  103     Definitions 

142  104     Genera!  requirements  fof  health 

plans 
142  105     Compliance  using  a  health  care 

cleannghouse 
14.;  106    Effective  dates  of  a  modification  to 

a  standard  or  implementation 

specification, 

142  no    -Availability' of  implementation 

guides 

Sut>parts  B-l — [Reserved] 
Subpart  J — Code  Sets 

142  1002     Medical  data  code  sets. 

142  1004     Code  sets  for  nonmedical  data 

eiements 
142  1010    Effective  datps  of  the  initial 
implementation  of  code  sets. 

Subpart  K — Health  Claims  or  Equivalent 
Encounter  Information 

142  1102     Standards  for  .^lealth  claims  or 
equivalent  encounter  information. 

142  1104     Requirements   Health  plans. 

142  1106     Requirements  Healthcare 
clearinghouses 

142  1108     Requirements.  Health  care 
providers. 

142.1110    Effective  dates  of  the  initial 
implementation  of  the  health  claim  or 
equivalent  encounter  information. 

Subpart  L — Health  Claims  and  Remittance 
Advice 

142.1202     Standard  for  health  claims  and 

remittance  advice. 
142.1204     Requirements:  Health  plans. 
144.1206     Requirements:  Health  care 

clearinghouses. 
142.1210    Effective  dates  of  the  initial 

implementation  of  the  health  claims  and 

remittance  advice. 

Subpart  M— Coordination  of  Baneflts 

142  1302     StanUdra  for  coordination  of 

benefits. 
142.1304     Requirements:  Health  plans. 
144.1306     Requirements:  Health  care 

clearinghouses. 
142.1308    Effective  dates  of  the  initial 

implementation  of  the  standard  for 

coordination  of  benefits. 

Subpart  N— Health  Claim  Status 

142.1402    Standard  for  health  claim  status. 
142.1404    Requirements:  Health  plans. 
144,1406     Requirements:  Health  care 

clearinghouses. 
142.1408    Requirements:  Health  care 

providers, 
142.1410    Effective  dates  of  the  initial 

implementation  of  the  standard  for 

health  claims  status 

Subpart  O — Enrollment  and  Disenrollment 
in  a  Health  Plan 

142.1502     Standard  for  enrollment  and 
disenrollment  in  a  health  plan. 

142.1504     Requirements:  Health  plans. 

144.1506     Requirements:  Health  care 
clearinghouses. 

142.1508    Effective  dates  of  the  initial 
implementation  of  the  standard  for 
enrollment  and  disenrollment  in  a  health 
plan. 


Subpart  P— Eligibility  fot  a  H»»»th  Plan 

14^  IbO^      Sto:i;;r.:  :  for  eligibility  for  a 

health  plan. 
142.1604    Requirements:  Health  plans. 
144.1606     Requirements:  Health  care 

clearinghouses. 
142  1608     Requirements:  Health  care 

providers. 
142.1610    Effective  dates  of  the  initial 

implementation  of  the  standard  for 

eligibility  for  a  health  plan 

Subpart  O — Health  Plan  Premiurr  Payment?. 

142.1702     Standard  for  health  plan  prenuum 

payments 
142  1704     Requirements:  Health  plans. 
144.1706    Requirements:  Health  care 

clearinghouses. 
142.1708     Effective  dates  of  the  initial 

implementation  of  the  standard  for 

health  plan  premium  payments 

Subpart  R — Referral  Certlflcatior^  and 
Authorization 

142.1802     Referral  certificaUon  and 

authorization. 
142  1804     Requirements:  Health  plans. 
144.1806     Requirements:  Health  care 

clearinghouses. 
142.1808    Requirements:  Health  care 

providers, 
142.1810    Effective  dates  of  the  initial 

implementation  of  the  standard  for 

referral  certifications  and  authorizations. 
Authority:  Sections  1173  and  1 1 75  of  the 
Social  Security  Act  (42  U  SC  1320d-2  and 
1320d^) 

Subpart  A — General  Provisions 

§  142.101     Statutory  oass  a'^c  p.>'Dose. 
Sections  1171  thr.u,  e 

Social  Security  Act,  as  added  by  section 
262  of  the  Health  Insurance  Portability 
and  AccountabiUty  Act  of  1996,  require 
HHS  to  adopt  national  standards  for  the 
electronic  exchange  of  health 
information  in  the  health  information 
system.  The  purpose  of  these  sections  is 
to  promote  administrative 
simplification. 

§142.102    Applicability. 

(a)  The  standards  adopted  or 
designated  under  this  part  apply,  in 
whole  or  in  part,  to  the  following: 

(1)  A  health  plan. 

(2)  A  health  care  clearinghouse  when 
doing  the  following: 

(i)  Transmitting  a  standard  transaction 
(as  defined  in  §  142.103)  to  a  health  care 
provider  or  health  plan. 

(ii)  Receiving  a  standard  transaction 
from  a  health  care  provider  or  health 
plan. 

(iii)  Transmitting  and  receiving  the 
standard  transactions  when  interacting 
with  another  health  care  clearinghouse. 

(3)  A  health  care  provider  when 
transmitting  an  electronic  transaction  as 
defined  in  §142.103. 

(b)  Means  of  compliance  are  stated  in 
greater  detail  in  §  142.105. 
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$142.10J    0«lmiUons. 

For  purposes  of  this  part,  the 
followins  dennitions  apply: 

ASC  Xl2  stands  for  tne  Accredited 
Standards  Committee  chartered  by  the 
Americ:an  National  Standards  Institute 
to  design  national  electronic  standards 
for  a  wide  range  of  business 
applications. 

/^SCX12N  stands  for  the  ASC  Xl2 
subcommittee  chartered  to  develop 
electronic  standards  specific  to  the 
insurance  industry. 

Code  set  means  any  set  of  codes  used 
for  encoding  data  elements,  such  as 
tables  of  terms,  medical  concepts, 
medical  diagnostic  codes,  or  medical 
prtx.Bri ure  codes. 

Hffilth  care  clearinghouse  means  a 

S>ublic  or  private  entity  that  processes  or 
acilitates  the  processing  of  nonstandard 
data  elements  of  health  information  into 
standard  data  elements.  The  entity 
receives  transactions  from  health  care 
providers,  health  plans,  other  entities, 
or  other  clearinghouses,  translates  the 
data  from  a  given  format  into  one 
acceptable  to  the  intended  recipient, 
and  forwards  the  processed  transaction 
to  the  appropriate  recipient.  Billing 
services,  repricing  companies, 
community  health  management 
information  systems,  community  health 
information  systems,  and  "value-added" 
networks  and  switches  are  considered  to 
be  health  care  clearinghouses  for 
purposes  of  this  part. 

Health  care  provider  means  a 
provider  of  services  as  defined  in 
section  1861(u)  of  the  Social  Security 
Act.  a  provider  of  medical  or  other 
health  services  as  defined  in  section 
1861(s)  of  the  Social  Security  Act.  and 
any  other  person  who  furnishes  or  bills 
and  is  paid  for  health  care  services  or 
supplies  in  the  normal  course  of 
business. 

Health  information  means  any 
information,  whether  oral  or  recorded  in 
any  form  or  medium,  that — 

(1)  Is  created  or  received  by  a  health 
care  provider,  health  plan,  public  health 
authority,  employer,  life  insurer,  school 
or  university,  or  health  care 
clearinghouse;  and 

(2)  Relates  to  the  past,  present,  or 
future  physical  or  mental  health  or 
condition  of  an  individual,  the 
provision  of  health  care  to  an 
individual,  or  the  past,  present,  or 
future  payment  for  the  provision  of 
health  care  to  an  individual. 

Health  plan  means  an  individual  or 
group  plan  that  provides,  or  pays  the 
cost  of.  medical  care.  Health  plan 
includes  the  following,  singly  or  in 
combination: 

(1)  Group  health  plan.  A  group  health 
plan  is  an  employee  welfare  benefit  plan 


(as  i.u;  ■imea  in  seciion  JUJ  oi 

the  Em:  Retirement  Income  and 

Security  Act  of  1974  (29  U.S.C.  1002(1)). 
including  insured  and  self-insured 
plans,  to  the  extent  that  the  plan 
provides  medical  care,  including  items 
and  services  paid  for  as  medical  care,  to 
employees  or  their  dependents  directly 
or  through  insurance,  or  otherwise,  and 
(i)  Has  50  or  more  participants;  or 
(ii)  Is  administerea  by  an  entity  other 
than  the  employer  that  established  and 
maintains  the  plan. 

(2)  Health  insurance  issuer.  A  health 
insurance  issuer  is  an  insurance 
company,  insurance  service,  or 
insurance  organization  that  is  licensed 
to  engage  in  the  business  of  insurance 
in  a  State  and  is  subject  to  State  law  that 
regulates  insurance. 

(3)  Health  maintenance  organization. 
A  health  maintenance  organization  is  a 
Federally  qualified  health  maintenance 
organization,  an  organization  recognized 
as  a  health  maintenance  organization 
under  State  law.  or  a  similar 
organization  regulated  for  solvency 
under  State  law  in  the  same  manner  and 
to  the  same  extent  as  such  a  health 
maintenance  organization. 

(4)  Part  A  or  Fart  B  of  the  Medicare 
program  under  title  XVIII  of  the  Social 
Security  Act. 

(5)  The  Medicaid  program  under  title 
XIX  of  the  Social  Security  Act. 

(6)  A  Medicare  supplemental  policy 
(as  defined  in  section  1882(g)(1)  of  the 
Social  Security  Act). 

(7)  A  long-term  care  policy,  including 
a  nursing  home  fixed-indemnity  policy. 

(8)  An  employee  welfare  benefit  plan 
or  any  other  arrangement  that  is 
established  or  maintained  for  the 
purpose  of  offering  or  providing  health 
benefits  to  the  employees  of  two  or  more 
employers. 

(9)  The  health  care  program  for  active 
military  personnel  under  title  10  of  the 
United  States  Code. 

(10)  The  veterans  health  care  program 
under  38  U.S.C.  chapter  17. 

(11)  The  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS).  as  defined  in  10  U.S.C. 
1072(4). 

(12)  The  Indian  Health  Service 
program  under  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et 
sea). 

(13)  The  Federal  Employees  Health 
Benefits  Program  under  5  U.S.C.  chapter 
89. 

(14)  Any  other  individual  or  group 
health  plan,  or  combination  thereof,  that 
provides  or  pays  for  the  cost  of  medical 
care. 

Medical  care  means  the  diagnosis, 
cure,  mitigation,  treatment,  or 
prevention  of  disease,  or  amounts  paid 


tor  me  purpose  of  affecting  any  body 
structure  or  function  of  the  body; 
amounts  paid  for  transportation 
primarily  for  and  essential  to  these 
items;  and  amounts  paid  for  insurance 
covering  the  items  and  the 
transportation  specified  in  this 
definition. 

Participant  means  any  employee  or 
former  employee  of  an  employer,  or  any 
member  or  former  member  of  an 
employee  organization,  who  is  or  may 
become  eligible  to  receive  a  benefit  of 
any  type  from  an  employee  benefit  plan 
that  covers  employees  of  that  employer 
or  members  of  such  an  organiMtion,  or 
whose  beneficiaries  may  be  eligible  to 
receive  any  of  these  benefits. 
"Employee"  includes  an  individual  who 
is  treated  as  an  employee  under  section 
401(c)(1)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  401(c)(1)). 

Small  health  plan  means  a  group 
health  plan  or  individual  health  plan 
with  fewer  than  50  participants. 

Standard  means  a  set  of  rules  for  a  set 
of  codes,  data  elements,  transactions,  or 
identifiers  promulgated  either  by  an 
organization  accredited  by  the  American 
National  Standards  Institute  or  HHS  for 
the  electronic  transmission  of  health 
information. 

Transaction  means  the  exchange  of 
information  between  two  parties  to 
carry  out  financial  and  administrative 
activities  related  to  health  care.  It 
includes  the  following: 

(1)  Transactions  specified  in  section 
1173(a)(2)  of  the  Act.  which  are  as 
follows: 

(i)  Health  claims  or  equivalent 
encounter  information. 

(ii)  Health  care  payment  and 
remittance  advice. 

(iii)  Health  claims  status. 

(iv)  Enrollment  and  disenrollment  in 
a  health  plan. 

(v)  Eligibility  for  a  health  plan. 

(vi)  Health  plan  premium  payments. 

(vii)  First  report  of  injury. 

(viii)  Referral  certification  and 
authorization. 

(ix)  Health  claims  attachments. 

(2)  Other  transactions  as  the  Secretary 
may  prescribe  by  regulation. 
Coordination  of  benefits  is  a  transaction 
under  this  authority. 

§  142  104     General  requirements  tor  neaitri 
ptans. 

.;  a  person  conducts  a  transaction  (as 
defined  in  §  142.103)  with  a  health  plan 
as  a  standard  transaction,  the  following 
apply: 

(a)  The  health  plan  may  not  refuse  to 
conduct  the  transaction  as  standard 
transaction. 

(b)  The  health  plan  may  not  delay  the 
transaction  or  otherwise  adversely 
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affect,  or  attempt  to  adversely  affect,  the 
person  or  the  transaction  on  the  basis 
that  the  transaction  is  a  standard 
transaction. 

(c)  The  health  information  transmitted 
and  received  in  connection  with  the 
transaction  must  be  in  the  form  of 
standard  data  elements  of  health 
information. 

(d)  A  health  plan  that  conducts 
transactions  through  an  agent  must 
assure  that  the  agent  meets  all  the 
requirements  of  this  part  that  apply  to 
the  health  plan. 

§  1 42. 1 05    Compliance  using  a  health  care 
clearinghouse. 

(a)  Any  person  or  other  entity  subject 
to  the  requirements  of  this  part  may 
meet  the  requirements  to  accept  and 
transmit  standard  transactions  by 
either — 

(1)  Transmitting  and  receiving 
standard  data  elements,  or 

(2)  Submitting  nonstandard  data 
elements  to  a  health  care  clearinghouse 
for  processing  into  standard  data 
elements  and  transmission  by  the  health 
care  clearinghouse  and  receiving 
standard  data  elements  through  the 
health  care  clearinghouse. 

(b)  The  transmission,  under  contract, 
of  nonstandard  data  elements  between  a 
health  plan  or  a  health  care  provider 
and  its  agent  health  care  clearinghouse 
is  not  a  violation  of  the  requirements  of 
this  part 

§  142.106     Effective  dates  of  a  modification 
to  a  standard  or  implementation 
specification. 

1:  HHb  adopts  a  modification  to  a 
standard  or  implementation 
specification,  the  implementation  date 
of  the  modified  standard  or 
implementation  specification  may  be  no 
earlier  than  180  days  following  the 
adoption  of  the  modification.  HHS 
determines  the  actual  date,  taking  into 
account  the  time  needed  to  comply  due 
to  the  nature  and  extent  of  the 
modification.  HHS  may  extend  the  time 
for  compliance  for  small  health  plans. 

§  142. 110     Availability  of  implementation 
guides. 

THh  implementation  guides  specified 
in  subparts  K  through  R  of  this  part  are 
available  as  set  forth  in  paragraphs  (a) 
through  (c)  of  this  section.  Entities 
requesting  copies  or  access  for 
inspection  must  specif>'  the  standard  by 
name,  number,  and  version. 

(a)  The  implementation  guides  for 
ASC  Xl2  standards  may  be  obtained 
from  the  Washington  Publishing 
Company.  806  W  Diamond  Ave..  Suite 
400,  Gaithersburg,  .MD.  20878; 
telephone  301-590-9337;  and  FAX: 
TOl -860-9480   Thev  are  also  available. 


at  no  cost,  through  the  Washington 
Publishing  Company  on  the  Internet  at 
http://www.wpc-edi.com/hipaa/. 

fb)  The  implementation  guide  for 
pharmacy  claims  may  be  obtained  from 
the  National  Council  for  Prescription 
Drug  Programs.  4201  North  24th  Street, 
Suite  365.  Phoenix,  AZ,  85016; 
telephone  602-957-9105;  and  FAX  602- 
955-0749.  It  may  also  be  obtained 
through  the  Internet  at  http:// 
wrww.ncpdp.org. 

(c)  A  copy  of  the  guides  may  be 
inspected  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
Suite  700,  Washington,  DC  and  at  the 
Health  Care  Financing  Administration. 

Subparts  B-i — [Reserved] 

Subpart  J— Code  Sets 

§142.1002     Medical  data  code  sets 

Health  plans,  health  care 
clearinghouses,  and  health  care 
providers  must  use  on  electronic 
transactions  the  diagnostic  and 
procedure  code  sets  as  prescribed  by 
HHS.  These  code  sets  a,'>'  published  in 
a  notice  in  the  Federal  Register.  The 
implementation  guides  for  the 
transaction  standards  in  part  142, 
Subparts  K  through  R  specify  which  of 
the  standard  medical  data  code  sets  are 
to  be  used  in  individual  data  elements 
within  those  transaction  standards 

§142  1004    Code  sets  tor  nonmedical  data 

elements.  , 

The  code  sets  for  nonmedical  data 
that  must  be  used  in  a  transaction 
specified  in  subparts  K  through  R  of  this 
part  are  the  code  sets  described  in  the 
implementation  guide  for  the 
transaction  standard. 

§  142.1010     Effective  dates  of  the  imtiai 
implerrtentation  of  code  sets. 

taj  Health  plans.  (1)  Each  health  plan 
that  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 
§§  142.104,  142.1002.  and  142.1004  by 
(24  months  after  the  effective  date  of  the 
final  rule  in  the  Federal  Register). 

(2)  Each  small  health  plan  must 
comply  with  the  requirements  of 
§§142.104,  142  1002,  and  142.1004  by 
[36  months  after  the  effective  date  of  the 
final  rule  in  the  Federal  Register). 

(b)  Health  care  clearinghouses  and 
health  care  providers.  Each  health  care 
clearinghouse  and  health  care  provider 
must  begin  to  use  the  standards 
specified  in  ^§  142  1002  and  142.1004 
by  (24  months  after  the  effective  date  of 
the  final  rule  in  the  Federal  Register). 


Subpart  K-^-HeaftH  Claims  o' 
Equivalent  Encounter  info'-rnat'on 

§142.1102     Stanoaros  tor  '-.eaif  claims  Of 
equivalent  encounte'  irto'rnation. 

The  neaiin  ciaims  or  equivalent 
encounter  information  standards  that 
must  be  used  under  this  subpart  are  as 
follows: 

(a)  For  pharmacy  claims,  the  NCPDP 
Telecommunications  Standard  Format 
Version  3.2  and  equivalent  Standard 
Claims  Billing  Tape  Format  batch 
implementation,  version  2.0.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  part  51.  The  guide  is  available  at 
the  addresses  specified  in  §  142.108(b) 
and  (c)  of  this  part. 

(b)  The  ASC  X12N  837— Health  Care 
Claim:  Dental,  Version  4010, 
Washington  Publishing  Company, 
004010X097.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  guide  is 
available  at  the  addresses  specified  in 

§  142.108(a)  and  (c)  of  this  part. 

(c)  The  ASC  X12N  837— Health  Care 
Claim:  Professional.  Version  4010, 
Washington  Publishing  Company, 
004010X098.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  guide  is 
available  at  the  addresses  specified  in 

§  142.108(a)  and  (c)  of  this  part. 

(d)  The  ASC  X12N  837— Health  Care 
Claim — Institutional,  Version  4010, 
Washington  Publishing  Company, 
004010X096.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  guide  is 
available  at  the  addresses  specified  in 

§  142.108(a)  and  (c)  of  this  part. 

§142.1104     Reaui'e'Tte^TS   Hea^f- p;a-'S 

i:#acn  nbdiiii  piaii  liiuM  cn.,^t:ui  int^ 
Standard  specified  in  §  142.1102  when 
conducting  transactions  concerning 
health  claims  and  equivalent  encounter 
information. 

§'!42  iiot     Re-qj:'e''->e''!s    -leai!-  :;«'»- 
ciearir>g  houses. 

Each  health  care  clearinghouse  must 
use  the  standard  specified  in  §  142.1102 
when  accepting  or  transmitting  health 
claims  or  equivalent  encounter 
information  transactions. 

§  142  1108     Requirerr>ents   Hea'f^  ca'e 
providers 

Any  health  care  provider  that 
transmits  health  claims  or  equivalent 
encounter  information  electronically 
mu.st  use  the  standard  specified  in 
§142.1102. 


nnn 
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§  1 42  11 1 0     Effective  dates  of  tf>«  initial 
Implementation  of  the  healtfi  claim  or 
equivalent  encounter  Information  standard. 

(a)  Health  plans.  (1)  Kach  health  plan 
that  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 

§§  142.104  and  142.1104  by  (24  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(2)  Each  small  health  plan  must 
comply  with  the  requirements  of 
§§142.104  and  142.1104  by  (36  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(b)  Health  care  clearinghouses  and 
health  care  providers.  Each  health  care 
clearini^house  and  health  care  provider 
must  begin  to  use  the  standard  specified 
in  §  142.1102  by  (24  months  after  the 
effective  date  of  the  final  rule  in  the 
F«Jeral  Register). 

SuDpat  L    Health  Claims  and 
Remittance  Advice 

S  1 42. 1 202     Standard  for  health  claims  and 
remittance  advice. 

The  standard  for  health  claims  and 
remittance  advice  that  must  be  used 
under  this  subpart  is  the  ASC  X12N 
835— Health  Care  Claim  Payment/ 
Advice.  Version  4010.  Washington 
Publishing  Company.  004010X091.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  .SI.  The  guide  is  available  at 
the  addresses  specified  in  §  142.108(a) 
and  (c)  of  this  part. 

§  142.1204    Requirements:  Health  plans. 
Eiach  health  plan  must  transmit  the 
standard  specified  in  §  142.1202  when 
conducting  health  claims  and 
remittance  advice  transactions. 

§  142.1206    Requirements:  Health  care 
clearinghouses. 

Each  health  care  clearinghouse  must 
use  the  standard  specified  in  §  142.1202 
when  accepting  or  transmitting  health 
claims  and  remittance  advice. 

§  142.1210  Etlective  dates  of  the  Initial 
Implementation  ol  the  health  claims  and 
remittance  advice. 

(a)  Health  plans.  (1)  Each  health  plan 
that  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 

§§  142.104  and  142.1204  by  (24  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(2)  Each  small  health  plan  must 
comply  with  the  requirements  of 
§§  142.104  and  142.1204  by  (36  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(b)  Health  care  clearinghouses.  Each 
health  care  clearinghouse  must  begin  to 
use  the  standard  specified  in  §  142.1204 


by  (24  months  after  the  effective  date  of 
the  final  rule  in  the  Federal  Register) 

Subpart  M     Coordination  of  Benefits 

§  142.1302     Standard  'or  coordination  o( 
benefits. 

The  coordination  of  benefits 
information  standards  that  must  be  used 
under  this  subpart  are  as  follows: 

(a)  For  pharmacy  claims,  the  NCPDP 
Telecommunications  Standard  Format 
Version  3.2  and  equivalent  Standard 
Claims  Billing  Tape  Format  batch 
implementation,  version  2.0.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  part  51.  The  guide  is  available  at 
the  addresses  specified  in  §  142.108(b) 
and  (c)  of  this  part. 

(b)  For  dental  claims,  the  ASC  X12N 
837— Health  Care  Claim;  Dental. 
Version  4010.  Washington  Publishing 
Company.  004010X097.  The  Director  of 
the  Federal  Riui-^i'r  approves  this 
incorporation  oy  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  guide  is  available  at 
the  addresses  specified  in  §  142.108(a) 
and  (c)  of  this  part. 

(c)  For  professional  claims,  the  ASC 
X12N  837— Health  Care  Claim: 
Professional.  Version  4010.  Washington 
Publishing  Company.  004010X098.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  part  51.  The  guide  is  available  at 
the  addresses  specified  in  §  142.108(a) 
and  (c)  of  this  part. 

(d)  For  institutional  claims,  the  ASC 
X12N  837— Health  Care  Claim- 
Institutional.  Version  4010.  Washington 
Publishing  Company.  004010X096.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  part  51.  The  guide  is  available  at 
the  addresses  specified  in  §  142.108(a) 
and  (c)  of  this  part. 

§142.1304     Requlreme'-s   Health  plans. 

Each  health  plan  that  performs 
coordination  of  benefits  must  accept 
and  transmit  the  standard  specified  in 
§  142.1302  when  accepting  or 
transmitting  coordination  of  benefits 
transactions. 

§  142.1306     Requirements:  Health  care 
clearinghouses. 

Each  health  care  clearinghouse  must 
use  the  standard  specified  in  §  142.1302 
when  accepting  or  transmitting 
coordination  of  benefits  transactions. 


§142  1308     Effective  dales  o(  the  initial 
impierT>entation  ot  the  standard  tor 
coordination  ol  benefits. 

(dj  Health  phin.^  1 1,  Each  health  plan 
that  performs  coordination  of  benefits 
and  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 
§§  142.104  and  142.1304  by  (24  months 
after  thf  fffw  tivn  lii'c  of  the  final  rule 
in  the  Federal  Register). 

(2)  Each  small  health  plan  that 
performs  coordination  of  benefits  must 
comply  with  the  requirements  of 
§§  142.104  and  142.1304  by  (36  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Rpt^isfer) 

(b)  Health  .  u/f  >  uiinnghouses.  Each 
health  care  clearinghouse  must  begin  to 
use  the  standard  specified  in  §  142.1302 
by  (24  months  after  the  effective  date  of 
the  final  rule  in  the  Federal  Register). 

Subpart  N— Health  Claim  Status 

§  142  1402     Standard  lor  health  claim 
status- 

:  ic  standard  for  health  claim  status 
that  must  be  used  under  this  subpart  is 
the  ASC  X12N  276/277  Health  Care 
Claim  Status  Request  and  Response, 
Version  4010.  Washington  Publishing 
Company.  004010X093.  The  Director  of 
the  Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  guide  is  available  at 
the  addresses  specified  in  §  142.108(a) 
and  (c)  of  this  part. 

§142  1404     Requirements    Health  plans 

Each  health  plan  must  accept  and 
transmit  the  standard  specified  in 
§  142.1402  when  accepting  or 
transmitting  health  claim  status  in 
transactions  with  health  care  providers. 

§142  1406     Requirements  Healthcare 
clearmghouses. 

Ljc;.  i.ud.i.'i  care  clearinghouse  must 
use  the  standard  specified  in  §  142.1402 
when  accepting  or  transmitting  health 

claims  status  transactions. 

§  142  1408     Requirerrients   Health  care 
providers. 

Any  health  care  provider  that 
transmits  or  accepts  health  claims  status 
electronically  must  use  the  standard 

<;i->p(jfit'H  in  5  142  1402 

§  142  1410     Effective  dates  of  the  initial 
implementation  of  the  standard  for  health 
claims  status. 

(a)  Health  plans.  (1)  Each  health  plan 
that  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 
§§  142.104  and  142.1404  by  (24  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(2)  Each  small  health  plan  must 
comply  with  the  requirements  of 
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§§  142.104  and  142.1404  by  (36  months 
after  'he  t^ffw  tivp  date  of  the  final  rule 
in  the  Federal  Register). 

(b)  Health  care  clearinghouses  and 
health  care  providers.  Each  health  care 
clearinghouse  and  health  care  pro\  ider 
must  begin  to  use  the  standard  specified 
in  §  142.1402  by  (24  months  after  the 
effective  date  of  the  final  rule  in  the 
Federal  Register). 

Subpart  O — Enrollment  and 
Disenrollment  in  a  Health  Plan 

§142.1502     Standard  for  enroll rrwnt  and 
disenrollment  in  a  health  plan. 

The  standard  for  enrollment  and 
disenrulinienl  m  a  health  plan  that  must 
be  used  under  this  subpart  is  the  ASC 
X12  834 — Benefit  Enrollment  and 
Maintenance.  Idatel.  Version  4010, 
Washington  Publishing  Company, 
(004010X095J.  The  Director  of  the 
Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  .S  U.SC,  552(a)  and  1 
CFR  part  51.  The  guide  is  available  at 
the  addresses  specified  in  §  142.110(a) 
and  (c). 

§142.1504     Requirements:  Health  plans. 

Eacfi  health  plan  must  accept  the 
standard  specified  in  §  142.1502  when 
accepting  transactions  for  enrollment 
and  disenrollment  in  a  health  plan 

§  142.1506    Requirements:  Health  care 
clearinghouses. 

Each  health  care  clearinghouse  must 
use  the  standard  specified  in  §  142.1502 
when  accepting  or  transmitting 
transactions  for  enrollment  and 
disenrollment  in  a  health  plan. 

§142.1508    Etlective  dates  of  the  Initial 
Implementation  of  the  standard  for 
enrollment  and  disenrollment  In  a  health 
plan. 

(a|  Ht'alth  plans   (1  i  P^ai.h  health  plan 
that  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 
§§  142'l04  and  142  1504  by  !24  months 
after  the  effective  date  of  the  final  nile 
in  the  Federal  Register) 

(2)  Each  small  health  plan  must 
comply  with  the  requirements  of 
§§142  104  and  142  1504  by  (36  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register; 

(bj  Health  care  clearinghouses.  Each 
health  care  clearinghouse  must  begin  to 
use  the  standard  specified  in  ^  142  1502 
by  (24  months  after  the  effective  date  of 
the  final  rule  m  the  Federal  Register! 

Subpart  P— Eligibility  for  a  Health  Plan 

§  142.1602     Standard  for  eligibility  for  a 
health  plan. 

The  standard  for  eligibility  for  a 
health  plan  transaction  that  must  be 


used  under  this  subpart  is  ASC  X12N 
270 — Health  Care  Eligibility  Benefit 
Inquiry  and  ASC  X12N  271— Health 
Care  Eligibility  Benefit  Response,  [date), 
Version  4010.  Washington  Publishing 
Company.  (004010X092).  The  Director 
of  the  Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  5 1   The  guide  is  available  at 
the  addresses  specified  in  §  142.108(a) 
and  (c)  of  this  part. 

§142.1604     Requirements  Health  plans 

Each  health  plan  must  accept  and 
transmit  the  standard  specified  in 
§  142.1602  when  accepting  or 
transmitting  transactions  for  eligibility 
for  a  health  plan, 

§  142.1606     Requirements:  Health  care 
clearinghouses. 

Each  health  care  clearinghouse  must 
use  the  standard  specified  in  §  142.1602 
when  accepting  or  transmitting 
transactions  for  eligibility  for  a  health 
plan. 

§142.1608     Requirements:  Health  care 
providers. 

.•\nv  health  care  provider  that 
transmits  or  receives  transactions  for 
eligibility  for  a  health  plan 
electronically  must  use  the  standard 
specified  in  §142.1602. 

§  142.1610     Etlective  dates  of  the  initial 
Implementation  of  \Ue  standard  tor 
eligibility  for  a  health  plan. 

(a)  Health  plans.  (1)  Each  health  plan 
that  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 
§§142'l04  and  142.1604  by  (24  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(2)  Each  small  health  plan  must 
comply  with  the  requirements  of 
§§  142.104  and  142.1604  by  (36  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register) 

(b)  Health  care  clearinghouses  and 
health  care  providers  Each  health  care 
clearinghouse  and  health  care  provider 
must  begin  to  use  the  standard  specified 
in  §  142.1602  by  (24  months  after  the 
effective  date  of  the  final  rule  in  the 
Federal  Register) 

Subpart  Q — Health  Plan  Premium 
Payments 

§  1 42. 1 702    Standard  for  health  plan 
premium  payments. 

The  standard  for  health  p.ar.  premium 
payments  that  must  be  used  under  this 
subpart  is  the  ASC  Xl2  820 — Payment 
Order/Remittance  Advice,  (date), 
\'ersion  4010,  Washington  Publishing 
Company,  (004010X061),  The  Director 
of  the  Federal  Register  approves  this 


incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  guide  is  available  at 
the  addresses  specified  in  §  142.108(a) 
and  (c)  of  this  part. 

§  142.1704    Reauirements:  Healtfi  plans. 

Each  hea.:;:  ^.-:.  ;:.  jst  accept  the 
standard  specified  in  §  142.1702  when 
accepting  electronically  transmitted 

health  plan  premium  pavments 

§142  1706     Requirements   Hea'f"- care 
clearinghouses. 

Each  Health  care  clearinghouse  must 
use  the  standard  specified  in  §  142.1702 
when  accepting  or  transmitting  health 

plan  premium  na\Tnpnt« 


'a 
lea' 


§142  1708     Effective  oales  o*  !>^e 
implementation  o'  t^ie  siariaa'c  k>' 
plan  premium  payments. 

(a)  Health  plans.  (1)  Each  health  plan 
that  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 

§§  142.104  and  142.1704  by  (24  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(2)  Each  small  health  plan  must 
comply  with  the  requirements  of 
§§  142.104  and  142.1704  by  (36  months 
after  the  effective  date  of  the  final  rule 
in  the  Federr.l  Register). 

(b)  Health  care  clearinghouses.  Each 
health  care  clearinghouse  must  begin  to 
the  use  the  standard  specified  in 

§  142.1702  by  (24  months  after  the 
effective  date  of  the  final  rule  in  the 
Federal  Register). 

Subpan  R— Referral  Cenification  and 
Authorization 

§142  1802     Rete^ra   cerfficattor  a-^d 
authorization. 

'  :.e  standard  for  referral  certification 
and  authorization  transactions  that  must 
be  used  under  this  subpart  is  the  ASC 
X12N  278 — Request  for  Review  and 
Response,  (date).  Version  4010. 
Washington  Publishing  Company, 
(004010X094).  The  Director  of  the 
Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  guide  is  available  at 
the  addresses  specified  in  §  142.108(a) 
and  (c)  of  this  part. 

§•'42  1804     Requirements   Heaff^  plans 

transmit  the  standard  specified  in 
§  142.1802  when  accepting  or 
transmitting  referral  certifications  and 
authorizations. 

§  142.1806     Requirements   Healtb  csre 
Clearing  tKHises. 

Each  health  care  clearinghouse  must 
use  the  standard  specified  in  §  142.1902 
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when  accepting  or  transmitting  referral 
certifications  and  authorizations 

$142.1808    Requlrenwnts:  H«alth  cars 
providers. 

Any  health  care  provider  that 
transmits  or  accepts  referral 
certifications  and  authorizations 
electronically  must  use  the  standard 
specified  in  §142.1902. 

S  142.1810    Effective  dates  of  the  Initial 
implementation  of  the  standard  for  referral 
certifications  and  authorizations. 

(a)  Health  plans.  (1)  Each  health  plan 
that  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 

§§  142.104  and  142.1804  by  (24  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(2)  Each  small  health  plan  must 
comply  with  the  requirements  of 
§§  142'l04  and  142.1804  by  (36  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(b)  Health  care  clearinghouses  and 
health  care  providers.  Each  health  care 
clearinghouse  and  health  care  provider 
must  begin  to  use  the  standard  specified 
in  §  142.1802  by  (24  months  after  the 
effective  date  of  the  final  rule  in  the 
Federal  Register). 

Dated:  March  27.  1998. 
Donna  E.  Shalala, 

Secretary. 

Note:  These  Addenda  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Addendum  1 — Health  Claims  or  Equivalent 
Encounter  Information 

A.  Retail  Drug  Claim  or  Equivalent  Encounter 

The  transactions  selected  for  retail  drug 
claims  are  accredited  by  the  American 
National  Standards  Institute  (ANSI).  The 
tran«actions  are:  NCPDP 
Telecommunications  Standard  Format 
version  3.2  and  the  equivalent  NCPDP  Batch 
Standard  Version  1.0. 

1.  Implementation  Guide  and  Source 

The  source  of  the  implementation  guide  for 
the  NCPDP  Telecommunication  Standard 
Format  Version  3.2  and  the  equivalent 
NCPDP  Batch  Standard  Version  1.0  is  the 
National  Council  for  Prescription  Drug 
Programs,  4201  North  24th  Street,  Suite  365. 
Phoenix,  AZ,  85016,  Telephone  602-957- 
9105,  FAX  602-955-0749  The  web  site 
address  is  http://www.ncpdp.org 

2.  Data  Elements 

Accumulated  Deductible  Amount 
Additional  Message  Information 
Adjustment/reject  Code — 1 
Adjustment/ reject  Code — 2 
Adjustment/ reject  Code — 3 
Alternate  Product  Code 
Alternate  Product  Type 
Amount  Attributed  to  Sales  Tax 
Amount  Billed 

Amount  of  (x>-pay/co-insuTance 
Amount  Rejected 
Amt.  Applied  to  Periodic  Deduct 


Amt.  Atlrib.  To  Prod.  Selection 

Amt.  Exceed.  Periodic  Benefit  Max 

Authorization  Number 

Basis  of  Cost  Determination 

Basis  of  Days  Supply  Determination 

Basis  of  Reimb.  Determination 

Batch  Number 

Bin  Number 

Cardholder  First  Name 

Cardholder  Id  Number 

Cardholder  Last  Name 

Carrier  Address 

Carrier  Correction  Notice  Fields 

Carrier  Identification  Number 

Carrier  Location  City 

Carrier  Location  State 

Carrier  Name 

Carrier  Telephone  Number 

Carrier  Zip  Code 

Claim  Count 

Claim/reference  Id  Number 

Clinic  Id  Number 

Co-pay  Amount 

Comments-1 

Comments-2 

Compound  Code 

Contract  Fee  Paid 

Customer  Location 

Date  Filled 

Date  of  Birth 

Date  of  Injury 

Date  Prescription  Written 

Days  Supply 

Destination  Name 

Destination  Processor  Number 

Diagnosis  Code 

Diskette  Record  Id 

Dispense  as  Written  (Daw) 

Dispensing  Fee  Submitted 

Dollar  Count 

Dollars  Adjusted 

Dollars  Billed 

Dollars  Rejected 

Drug  Name 

Drug  Type 

Dur  Conflict  Code 

Dur  Intervention  Code 

Dur  Outcome  Code 

Dur  Response  Data 

Eligibility  Clarification  Code 

Employer  City  Address 

Employer  Contact  Name 

Employer  Name 

Employer  Phone  Number 

Employer  State  Address 

Employer  Street  Address 

Employer  Zip  Code 

Fee  or  Markup 

Cross  Amount  Due 

Croup  Number 

Home  Plan 

Host  Plan 

Incentive  Amount  Submitted 

Incentive  Fee  Paid 

Ingredient  Cost  Billed 

Ingredient  Cost  Paid 

Ingredient  Cost 

Level  of  Service 

Master  Sequence  Number 

Message 

Metric  Decimal  Quantity 

Metric  Quantity 

Ndc  Number 

New/refill  Code 

Number  of  Refills  Authorized 

Other  Coverage  Code 


Other  Payor  Amount 

Patient  City  Address 

Patient  First  Name 

Patient  Last  Name 

Patient  Paid  Amount 

Patient  Pay  Amount 

Patient  Phone  Number 

Patient  Social  Security 

Patient  State  Address 

Patient  Street  Address 

Patient  Zip  Code 

Payment  Processor  Id 

Person  Code 

Pharmacy  Address 

Pharmacy  Count 

Pharmacy  Location  City 

Pharmacy  Location  State 

Pharmacy  Name 

Pharmacy  Number 

Pharmacy  Telephone  Number 

Pharmacy  Zip  Code 

Plan  Identification 

Postage  Amount  Claimed 

Postage  Amount  Paid 

Prescriber  Id 

Prescriber  Last  Name 

Prescription  Denial  Clarification 

Prescription  Number 

Prescription  Origin  Code 

Primary  Prescriber 

Prior  Authorization/medical  Certification 

Code  And  Number 
Processor  Address 
Processor  Control  Number 
Processor  Location  City 
Processor  Location  State 
Processor  Name 
Processor  Number 
Processor  Telephone  Number 
Processor  Zip  Code 
Record  Identifier 
Reject  Code 
Reject  Count 
Relationship  Code 
Remaining  Benefit  Amount 
Remaining  Deductible  Amount 
Response  Data 
Resp>onse  Status 
Resubmission  Cycle  Count 
Run  Date 
Sales  Tax  Paid 
Sales  Tax 
Sex  Code 
System  Id 
Terminal  Id 
Third  Party  Type 
Total  Amount  Paid 
Transaction  Code 
Unit  Dose  Indicator 
Usual  And  Customary  Charge 
Version  Release  Number 

B.  Professional  Health  Claim  or  Equivalent 
Encounter 

The  transaction  selected  for  the 
professional  (non-institutional)  health  claim 
or  equivalent  encounter  information  is  ASC 
XI 2N  837— Health  Care  Claim:  Professional 
(004010X098) 

1.  Implementation  Guide  and  Source 

The  source  of  the  implementation  guide  for 
the  professional  health  care  claim  or 
equivalent  encounter  is:  Washington 
Publishing  Company,  806  W.  Diamond  Ave., 
Suite  400,  Gaithersburg.  MD,  20878, 
Telephone  301-590-9337.  FAX:  301-869- 
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9460.  The  web  site  address  is  http:// 
www. wjx -edi.com/hipaa/ 

2.  Data  Elements 

Accident  Date 

Acute  Manifestation  Date 

Additional  Submitter  or  Receiver  Name 

Adjudication  or  Payment  Date 

Adjusted  Repriced  Claim  Reference  Number 

Adjusted  Repriced  Line  Item  Reference 

Number 
Adjustment  Amount 
Adjustment  Quantity 
Adjustment  Reason  Code 
Agency  Qualifier  Code 
Allowed  Amount  • 

Ambulatory  Patient  Group  Number 
Amino  Acid  Name 
Amount  Qualifier  Code 
Anesthesia  or  Oxygen  Minute  Count 
Approved  Ambulatory  Patient  Group 

Amount 
Approved  Ambulatory  Patient  Group  Code 
Approved  Service  Unit  Count 
Arterial  Blood  Gas  Quantity 
Arterial  Blood  Gas  Test  Date 
Assigned  Number 

Assumed  or  Relinquished  Care  Date 
Attachment  Control  Number 
Attachment  Description  Text 
Attachment  Report  TyjJe  Code 
Attachment  Transmission  Code 
Auto  Accident  State  or  Province  Code 
Benefits  Assignment  Certification  Indicator 
Billing  Provider  Additional  Name 
Billing  Provider  City  Name 
Billing  Provider  Contact  Name 
Billing  Provider  Credit  Card  Identifier 
Billing  Provider  First  Address  Line 
Billing  Provider  First  Name 
Billing  Provider  Identifier 
Billing  Provider  Last  or  Organizational  Name 
Billing  Provider  Middle  Name 
Billing  Provider  Name  Suffix 
Billing  Provider  Postal  Zone  or  ZIP  Code 
Billing  Provider  Second  Address  Line 
Billing  Provider  State  or  Province  Code 
Bundled  or  Unbundled  Line  Number 
Certification  Form  Number 
Certification  Period  Projected  Visit  Count 
Certified  Registered  Nurse  Anesthetist 

Supervision  Indicator 
Claim  Adjustment  Group  Code 
Claim  Encounter  Identifier 
Claim  Filing  Indicator  Code 
Claim  Frequency  Code 
Claim  Note  Text 
Claim  Payment  Remark  Code 
Claim  Submission  Reason  Code 
Clinical  Laboratory-  Improvement 

Amendment  Number 
Code  Category 
Code  List  Qualifier  Code 
Coinsurance  Amount 
Conmiunication  Number  Qualifier 
Communication  Number 
Complication  Indicator 
Condition  Codes 
Condition  Indicator 
Contact  Function  Code 
Contact  Inquiry  Reference 
Continuous  Passive  Motion  Date 
Contract  Amount 
Contract  Code 
Contract  Percentage 
Contract  Type  Code 
Contract  Version  Identifier 


Country  Code 

Coverage  Certification  Period  Count 

Creation  Date 

Credit  or  Debit  Card  Holder  Additional  Name 

Credit  or  Debit  Card  Holder  First  Name 

Credit  or  Debit  Card  Holder  Last  or 

Organizational  Name 
Credit  or  Debit  Card  Holder  Middle  Name 
Credit  or  Debit  Card  Holder  Name  Suffix 
Credit  or  Debit  Card  Maximum  Amount 
Credit  or  Debit  Card  Number 
Oedit/Debit  Flag  Code 
Currency  Code 
Current  Illness  or  Injury  Date 
CHAMPUS  Non-availability  Indicator 
Daily  Amino  Acid  Gram  Use  Count 
Daily  Amino  Acid  Prescription  Milliliter  Use 

Count 
Daily  Dextrose  Prescription  Milliliter  Use 

Count 
Daily  Prescribed  .Nutrient  Calorie  Count 
Daily  Prescribed  Product  Calorie  Count 
Date  of  Surgical  Procedure 
Date  Time  Period  Format  Qualifier 
Date/Time  Qualifier 
Deductible  Amount 
Diagnosis  Associated  Amount 
Diagnosis  Code  Pointer 
Diagnosis  Code 
Disability  Type  Code 
Disability-From  Date 
Disability-To  Date 
Discipline  Typw  Code 
Drug  Formulary  Number 
Drug  Unit  Price 
Emergency  Indicator 
Emergency  Medical  Technician  (EMT)  or 

Paramedic  First  Name 
Emergency  Medical  Technician  or  Paramedic 

Middle  Name 
Emergency  Medical  Technician  or  Paramedic 

dtty  Name 
Emergency  Medical  Technician  or  Paramedic 

First  Address  Line 
Emergency  Medical  Technician  or  Paramedic 

Last  Name 
Emergency  Medical  Technician  or  Paramedic 

Name  Additional  Text 
Emergency  Medical  Technician  or  Paramedic 

Primary  Identifier 
Emergency  Medical  Technician  or  Paramedic 

Second  Address  Line 
Emer^enrA'  Medical  Technician  or  Paramedic 

Sii  ii:,^!<irv  Identifier 
Emergency  .Vledi  al  Technician  or  Paramedic 

State  Code 
Emergency  Medical  Technician  or  Paramedic 

ZIP  Code 
Employment  Status  Code 
End  Stage  Renai  Disease  Payment  Amount 
Enteral  or  Parenteral  Indicator 
Entity  Identifier  Code 
Entity  Type  Qualifier 
Exception  Code 
Exchange  Rate 

Explanation  of  Benefits  Indicator 
EPSDT  Indicator 
Facility  Type  Code 
Family  Planning  Indicator 
Feediiig  Count 
File  Creation  Time 
First  Visit  Date 
Fixed  Format  Information 
Functional  Status  Code 
Group  or  Policy  Number 
Hierarchical  Child  Code 


Hierarchical  ID  .Numt)er 

Hierarchical  Level  Code 

Hierarchical  Parent  ID  Number 

Hierarchical  Structure  Code 

Homebound  Indicator 

Hospice  Employed  Provider  Indicator 

HCPCS  Payable  Amount 

Identification  Code  Qualifier 

Immunization  Status  Code 

Immunization  Type  Code 

Indepyendent  Lab  Charge  Amount 

Individual  Relationship  Code 

Information  Release  Code 

Information  Release  Date 

Ingredient  Cost  Claimed  Amount 

Initial  Treatment  Date 

Insurance  Type  Code 

Insured  Employer  Additional  Name 

Insured  Employer  City  Name 

Insured  Employer  Contact  Name 

Insured  Employer  First  Address  Line 

Insured  Employer  First  Name 

Insured  Employer  Identifier 

Insured  Employer  Middle  Name 

Insured  Employer  Name  Suffix 

Insured  Employer  Name 

Insured  Employer  Second  Address  Line 

Insured  Employer  State  Code 

Insured  Employer  ZIP  Code 

Insured  Group  Name 

Insured  Group  Number 

Investigational  Device  Exemption  Identifier 

Laboratory  or  Facility  City  Name 

Laboratory  or  Facility  Contact  Name 

Laboratory  or  Facility  First  Address  Line 

Laboratory  or  Facility  Name  Additional  Text 

Laboratory  or  Facility  Name 

Laboratory  or  Facility  Postal  ZIP  or  Zonal 

Code 
Laboratory  or  Facility  Primary  Identifier 
Latraratory  or  Facility  Second  Address  Line 
Laboratory  or  Facility  Secondary  Identifier 
Laboratory  or  Facility  State  or  Ptovince  Code 
Last  Certification  Date 
Last  Menstrual  Period  Date 
Last  Seen  Date 
Last  Worked  Date 
Last  X-Ray  Date 

Legal  Representative  Additional  Name 
Legal  Representative  City  Name 
Legal  Representative  First  Address  Line 
Legal  Representative  First  Name 
Legal  Representative  Last  or  Organization 

Name 
Legal  Representative  Middle  Name 
Legal  Representative  Second  Address  Line 
Legal  Representative  State  Code 
Legal  Representative  Suffix  Name 
Legal  Representative  ZIP  Code 
Line  Item  Control  Number 
Line  Note  Text 

Mammography  Certification  Number 
Measurement  Qualifier 
' 't  ,,^  irement  Reference  Identification  Code 
'-*■  :    dl  Justification  Text 
'>'•■  ;    ri!  Record  Number 
Mr  ;:  are  Assignment  Code 
Medicare  Coverage  Indicator 
Multiple  Procedure  Indicator 
National  Drug  Code 
National  Drug  Unit  Count 
Nature  of  Condition  Code 
Non-Payable  Professional  Component  Billed 

Amount 
Non-Visit  Code 
Note  Reference  Code 
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Nutrient  Administration  Technique  Code 

Onset  Date 

Ordering  Provider  City  Name 

Ordering  Provider  (Contact  Name 

Ordering  Provider  First  Address  Line 

Ordering  Provider  First  Name 

Ordering  Provider  Identifier 

Ordering  Provider  Last  Name 

Ordering  Provider  Middle  Name 

Ordering  Provider  Name  Additional  Text 

Ordering  Pn)vider  Name  Suffix 

Ordering  Provider  5i«cond  Address  Line 

Ordering  Provider  Secondary  Identifier 

Ordering  Provider  State  Code 

Ordering  Provider  ZIP  Cx>de 

Original  Line  Item  Reference  Number 

Originator  Application  Transaction  Identifier 

(Xher  Employer  Additional  Name 

Other  Employer  City  Name 

Other  Employer  First  Address  Line 

Other  Employer  First  Name 

Other  Employer  Last  or  Organization  Name 

Other  Employer  Middle  Name 

Other  Employer  Second  Address  Line 

Other  Employer  Slate  Code 

Other  Employer  ZIP  Code 

Other  Insured  Additional  Identifier 

Other  Insured  Additional  Name 

Other  Insured  Birth  Date 

(Tther  Insured  (litv  Name 

Other  Insured  First  Address  Line 

Other  Insun^d  First  Name 

Other  Insured  (iender  Code 

Other  Insured  Identifier 

Other  Insured  Last  Name 

Other  Insured  Middle  Name 

Other  Insured  Name  Suffix 

Other  Insured  Plan  Name  or  Program  Name 

Other  Insured  Second  Address  Line 

Other  Insured  State  Code 

Other  Insured  ZIP  Code 

Other  Payer  Additional  Name  Text 

Other  Payer  City  Name 

Other  Payer  Covered  Amount 

Other  Payer  Discount  Amount 

Other  Payer  Federal  Mandate  Amount 

Other  Payer  First  Address  Line 

Other  Payer  Interest  Amount 

Other  Payer  Last  or  Organization  Name 

Other  Payer  Patient  Paid  Amount 

Other  Payer  Patient  Responsibility  Amount 

Other  Payer  Per  Day  Limit  Amount 

Other  Payer  Pre-Tax  Claim  Total  Amount 

Other  Payer  Primary  Identifier 

Other  Payer  Second  Address  Line 

Other  Payer  Secondary  Identifier 

Other  Payer  State  Code 

Other  Payer  Tax  Amount 

Other  Payer  ZIP  Code 

Oxygen  Saturation  Quantity 

Oxygen  Saturation  Test  Date 

Paid  Service  Unit  Count 

Paramedic  Contact  Name 

Patient  Account  Numbwr 

Patient  Additional  Name 

Patient  Age 

Patient  Amount  Paid 

Patient  Birth  Date 

Patient  City  Name 

Patient  Death  Date 

Patient  Facility  Additional  Name  Text 

Patient  Facility  City  Name 

Patient  Facility  First  Address  Line 

Patient  Facility  Name 

Patient  Facility  Second  Address  Line 


Patient  Facility  Zip  Code 

Patient  First  Address  Line 

Patient  First  Name 

Patient  Cender  Code 

Patient  Height 

Patient  Last  Name 

Patient  Marital  Status  Code 

Patient  Middle  Name 

Patient  Name  Suffix 

Patient  Primary  Identifier 

Patient  Second  Address  Line 

Patient  Secondary  Identifier 

Patient  Signature  Source  Code 

Patient  State  Code 

Patient  ZIP  Code 

Pay-to  Provider  Additional  Name 

Pay-to  Provider  City  Name 

Pay-to  Provider  Contact  Name 

Pay-to  Provider  First  Address  Line 

Pay-to  Provider  First  Name 

Pay-to  Provider  Identifier 

Pay-to  Provider  Last  or  Organizational  Name 

Pay-to  Provider  Middle  Name 

Pay-to  Provider  Name  Suffix 

Pay-to  Provider  Second  Address  Line 

Pay-to  Provider  State  Code 

Pay-to  Provider  ZIP  Code 

Payer  Additional  Identifier 

Payer  Additional  Name 

Payer  City  Name 

Payer  First  Address  Line 

Payer  Identifier 

Payer  Name 

Payer  Paid  Amount 

Payer  Resp>onsibility  Sequence  Number  Code 

Payer  Second  Address  Line 

Paver  State  Code 

Payer  ZIP  Code 

Period  Count 

Place  of  Service  Code 

Policy  Compliance  Code 

Postage  Claimed  Amount 

Prescription  Amino  Acid  Concentration 

Percent 
Prescription  Date 

Prescription  Dextrose  Concentration  Percent 
Prescription  Lipid  Concentration  Percent 
Prescription  Lipid  Milliliter  Use  Count 
Prescription  Number 
Prescription  Period  Count 
Pricing  Methodology 
Prior  Authorization  Number 
Procedure  Modifier 
Product  Name 

Product/Service  ID  Qualifier 
ProductyService  Procedure  Code 
Prognosis  Code 

Property  Casualty  Claim  Number 
Provider  or  Supplier  Signature  Indicator 
Provider  Code 
Provider  Identifier 
Provider  Organization  Code 
Provider  Signature  Date 
Provider  Specialty  Certification  Code 
Provider  Specialty  Code 
Purchase  Price  Amount 
Purchase  Service  Charge  Amount 
Purchase  Service  Provider  Identifier 
Purchase  Service  State  Code 
Purchased  Service  Provider  City  Name 
Purchased  Service  Provider  Contact  Name 
Purchased  Service  Provider  First  Address 

Line 
Purchased  Service  Provider  First  Name 
Purchased  Service  Provider  Last  or 

Organization  Name 


r'urcndsea  .-xjrviLe  Hroviuer  MiUUu'  Namt' 
Purchased  Service  Provider  Name  Additional 

Text 
Purchased  Service  Provider  Second  Address 

Line 
Purchased  Service  Provider  Secondary 

Identifier 
Purchased  Service  Provider  State  Code 
Purchased  Service  Provider  ZIP  Code 
Quantity  Qualifier 
Record  Format  Code 
Reference  Identification  Qualifier 
Referral  Number 
Referring  Provider  City  Name 
Referring  Provider  Contact  Name 
Referring  Provider  First  Address  Line 
Referring  Provider  First  Name 
Referring  Provider  Identification  Number 
Referring  Provider  Last  Name 
Referring  Provider  Middle  Name 
Referring  Provider  Name  Additional  Text 
Referring  Provider  Name  Suffix 
Referring  Provider  Second  Address  Line 
Referring  Provider  S€»condary  Identifier 
Referring  Provider  State  Code 
Referring  Provider  ZIP  Code 
Reimbursement  Rate 
Reject  Reason  Code 

Related  Hospitalization  Admission  Date 
Related  Hospitalization  Discharge  Date 
Related  Nursing  Home  Admission  Date 
Related-Causes  Code 
Rendering  Provider  City  Name 
Rendering  F*rovider  Contact  Name 
Rendering  Provider  First  Address  Line 
Rendering  Provider  First  Name 
Rendering  Provider  Identifier 
Rendering  Provider  Last  Name 
Rendering  Provider  Middle  Name 
Rendering  Provider  Name  Additional  Text 
Rendering  Provider  Name  Suffix 
Rendering  Provider  Second  Address  Line 
Rendering  Provider  Secondary  Identifier 
Rendering  Provider  State  Code 
Rendering  Provider  ZIP  Code 
Rental  Equipment  Billing  Frequency  Code 
Rental  Price  Amount 
Repriced  Claim  Reference  Number 
Repriced  Line  Item  Reference  Number 
Repricing  Organization  Identifier 
Repricing  Per  Diem  or  Flat  Rate  Amount 
Resource  Utilization  Group  Number 
Resubmission  Number 
Retirement  or  Insurance  Card  Date 
Review  By  Code  Indicator 
Sales  Tax  Amount 
Sample  Selection  Modules 
Saving  Amount 
School  City  Name 
School  Contact  Name 
School  First  Address  Line 
School  Name  Additional  Text 
School  Name 
School  Primary  Identifier 
School  Second  Address  Line 
School  State  Code 
School  ZIP  Code 
Second  Admission  Date 
Second  Discharge  Date 
Service  Date 
Service  From  Date 
Service  Line  Paid  Amount 
Service  Type  Code 
Service  Unit  Count       ^ 
Ship/Delivery  or  Calendar  Pattern  Code 
Ship/Delivery  Pattern  Time  Code 
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Shipped  Date 

Similar  Illness  or  Symptom  Dnte 
Special  Program  Indicator 
Statement  Givers  Period  End  Datf 
Statement  Qjvers  Period  Start  Ds'f 
Student  Status  Code 
Submittal  Date 
Submitted  Charge  Amount 
Submitter  or  Receiver  Address  Line 
Submitter  or  Receiver  City  Name 
Submitter  or  Receiver  Q)ntact  Name 
Submitter  or  Receiver  First  Name 
Submitter  or  Receiver  Identifier 
Submitter  or  Kt-c  civer  1-rfst  or  ( )rKaniMt;on 

Name 
Submitter  or  Kt-t  r:\f'r  M.'idif  Name 
Submitter  or  Rf<  m;\>t  State  Code 
Subrr.ifr.''  or-  Rci  >>;■.>■'  ZII"  (lode 
Submitter  Aiilstionai  Name 
Subscrib«n   ir  Dependent  Death  Date 
Subscriber  Additional  Identifier 
Subscriber  Birth  Date 
Subscriber  Contact  Name 
Subscriber  First  Name 
Subscriber  Gender  Code 
Subscriber  Identifier 
Subscriber  Last  Name 
Subscriber  Marital  Status  Code 
Subscriber  Middle  Name 
Subscriber  Name  Suffix 
Subscriber  Postal  ZIP  Code 
Subscriber  Second  Address  Line 
Subscriber  State 
Supervising  Provider  City  Name 
Supervising  Provider  Contact  Name 
Supervising  Provider  First  Address  Line 
Supervising  Provider  First  Name 
Supervising  Provider  Identification  Number 
Sup>ervising  Provider  Last  Name 
Supervising  Provider  Middle  Name 
Supervising  Provider  Name  Additional  Text 
Supervising  Provider  Name  Suffix 
Supervising  Provider  Second  Address  Line 
Supervising  Provider  Secondary  Identifier 
Supervising  Provider  State  Code 
Sujjervising  Provider  ZIP  Code 
Supporting  Document  Question  Identifier 
Supporting  Document  Response  Code 
Surgical  Procedure  Code 
Terms  Discount  Percentage 
Test  Performed  Date 
Test  Results 
Time  Period  Qualifier 
Total  Claim  Charge  Amount 
Total  Purchased  Service  Amount 
Total  Visits  Rendered  Count 
Transaction  Segment  Count 
Transaction  Set  Control  Number 
Transaction  Set  Identifier  Code 
Transaction  Set  Purpose  Code 
Treatment  or  Therapy  Date 
Treatment  Length 

Unit  or  Basis  for  Measurement  Code 
Value  Added  Network  Trace  Number 
Version  Identification  Code 
Version  Identifier 

Weekly  Prescription  Lipid  Use  Count 
Work  Return  Date 
X-Ray  Availability  Indicator  Code 

C.  Institutional  Claim  or  Equivalent 
Encounter 

The  transaction  selected  for  the 
institutional  health  care  claim  or  equivalent 
encounter  information  is  ASC  X12N  837 — 
Health  Care  Claim:  Institutional 
(004010X096). 


1    Implementation  Guide  and  Source 

The  source  of  the  implementation  guioe  tor 
the  institutional  health  care  claim  or 
equivalent  encounter  is  Washington 
Publishing  Ct.impanv .  806  W  Diamond  Ave., 
Suite  400.  Gaithersburg.  .MD.  20878. 
Telephone  301-590-9337,  F.\X.  301-869- 
9460  The  web  site  address  is  http:// 
www  wpc-edi  com/hipaa/ 

2.  Data  Kiements 

Activities  Permitted 

Adjusted  Repriced  Claim  Reference  Number 

Adjustment  .\mount 

Adjustment  Quantity 

Adjustment  Reason  Code 

Admission  Date  and  Hour 

Admission  Source  Code 

Admission  Type  (3ode 

Allowed  .'\mount 

Amount  Qualifier  Code 

Approved  Amount 

Approved  Diagnosis  Related  Group  Code 

Approved  HCPCS  Code 

Approved  Revenue  (,oa»- 

Approved  Service  Liut  Couni 

Assigned  Number 

Attachment  Control  Number 

Attachment  Description  Text 

Attachment  Repwrt  Tyjje  Code 

Attachment  Transmission  Code 

Attending  Physician  First  Name 

Attending  Physician  Last  Name 

Attending  Physician  Middle  Name 

Attending  Physician  Primary  Identifier 

Auto  Accident  State  or  Province  Code 

Benefits  Assignment  Certification  Indicator 

Billing  Note  Text 

Billing  Provider  City  Name 

Billing  Provider  Contact  Name 

Billing  Provider  First  Address  Line 

Billing  Provider  Identifier 

Billing  Provider  Last  or  Organizational  Name 

Billing  Provider  Postal  Zone  or  ZIP  Code 

Billing  Provider  Second  Address  Line 

Billing  Provider  State  or  Province  Code 

Certification  Condition  Indicator 

Certification  Type  Code 

Claim  Adjustment  Group  Code 

Claim  Days  Count 

Claim  Disproportionate  Share  Amount 

Claim  DRG  Amount 

Claim  DRG  Outlier  Amount 

Claim  Encounter  Identifier 

Claim  ESRD  Payment  Amount 

Claim  Filing  Indicator  Code 

Claim  Frequency  Code 

Claim  HCPCS  payable  amount 

Qaim  Indirect  Teaching  Amount 

Claim  MSP  Pass-through  amount 

Claim  Note  Text 

Claim  Original  Reference  Number 

Claim  Payment  Remark  Code 

Claim  PPS  capital  amount 

Claim  PPS  capital  outlier  amount 

Claim  Total  IJenied  Charge  Amount 

Code  Associated  Amount 

Code  Associated  Date 

Code  Associated  Quantity 

Code  Category 

Code  List  Qualifier  Code 

Contact  Function  Code 

Contract  Amount 

Contract  Code 

Contract  Percentage 

Contract  Type  Code 


Contract  Version  Identifier 

Cost  Report  Day  Count 

Country  Code 

Covered  Days  or  Visits  Count 

Creation  Date 

Credit  or  Debit  Card  Authorization  Number 

Credit  or  Debit  Card  Holder  First  Name 

Credit  or  Debit  Card  Holder  Last  or 

Oi^ganizational  Name 
Credit  or  Debit  Card  Holder  Middle  Name 
Credit  or  Debit  Card  Maxunum  Amouat 
Credit  or  Debit  Card  Number 
Currency  Code 

Date  Time  Period  Format  Qualifier 
Date/Time  Qualifier 
Diagnosis  Date 
Discharge  Hour 
Discipline  Type  Code 
Document  Control  Identifier 
Employer  Identification  Number 
Employment  Status  Code 
Entity  Identifier  Code 
Entity  Type  Qualifier 
Estimated  Amount  Due 
Estimated  Claim  Due  Amount 
Exception  Code 

Explanation  of  Benefits  Indicator 
Facility  Code  Qualifier 
Facility  Type  Code 
File  Creation  Time 
Frequency  Number 
Functional  Limitation  Code 
Group  or  Policy  Number 
Hierarchical  Child  Code 
Hierarchical  ID  Number 
Hierarchical  Level  Code 
Hierarchical  Parent  ID  Number 
Hierarchical  Structure  Code 
Home  Health  Certification  Period 
HCPCS  Modifier  Code 
HCPCS/CPT-*  Code 
Identification  Code  Qualifier 
Implant  Date 
Implant  Status  Code 
Implant  Type  Code 
Individual  Relationship  Code 
Industry  Code 
Information  Release  Code 
Insurance  Type  Code 
Insured  Employer  First  Address  Line 
Insured  Employer  First  Name 
Insured  Employer  Identifier 
Insured  Group  Name 
Insured  Group  Number 
Investigational  Device  Exemption  Identifier 
Last  Admission  Date 
Last  Visit  Date 

Leads  Left  In  Patient  Indicator 
Legal  Representative  City  Name 
Legal  Representative  Contact  Name 
Legal-Representative  First  Address  Line 
Legal  Representative  First  Name 
Legal  Representative  Last  or  Organization 

Name 
Legal  Representative  Middle  Name 
Legal  Representative  Second  Address  Line 
Legal  Representative  State  Code 
Legal  Representative  ZIP  Code 
Lifetime  Psychiatric  Days  Count 
Lifetime  Reserve  Days  Count 
Line  Charge  Amount 
Line  Item  Denied  Charge  or  Non-Covered 

Charge  Amount 
Manufacturer  Identifier 
Medicare  Coverage  Indicator 
Medicare  Paid  at  100%  Amount 
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Mental  Status  Code 
Model  Number 
Non-Covered  Charge  Amount 
Non-Insured  Employer  City  Name 
Non-Insured  Employer  First  Address  Line 
Non-Insured  Employer  First  Name 
Non-Insured  Employer  Identifier 
Non-Insured  Employer  Last  or  Organization 

Name 
Non-lnjured  Employer  Middle  Name 
Non-Insured  Employer  Second  Address  Line 
Non-Insured  Employer  State  Code 
Non-Insured  Employer  ZIP  Code 
Note  Reference  Code 
Old  Capital  Amount 
Operating  Physician  First  Name 
Op«rHting  Physician  Last  Name 
(  !!!  Middle  Name 

I  lu  Primary  Identifier 

Ordering  Provider  Identifier 
Ordering  Provider  Last  Name 
Originator  Application  Transaction  Identifier 
Other  Employer  City  Name 
Other  Employer  First  Address  Line 
Other  Employer  First  Name 
Other  Employer  Last  or  Organization  Name 
Other  Employer  Second  Address  Line 
Other  Employer  Secondary  Identifier 
Other  Employer  State  Code 
Other  Employer  ZIP  Code 
Other  Insured  Additional  Identifier 
Other  Insured  Birth  Date 
Other  Insured  City  Name 
Other  Insured  First  Address  Lino 
Other  Insured  First  Name 
Other  Insured  Gender  Code 
Other  Insured  Identifier 
Other  Insured  Last  Name 
Other  Insured  Middle  Name 
Other  Insured  Plan  Name  or  Program  Name 
Other  Insured  Second  Address  Line 
Other  Insured  State  Code 
Other  Insured  ZIP  Code 
Other  Payer  City  Name 
Other  Payer  First  Address  Line 
Other  Payer  Last  or  Organization  Name 
Other  Payer  Patient  Paid  Amount 
Other  Payer  Primary  Identifier 
Other  Payer  Second  Address  Line 
Other  Payer  Secondary  Identifier 
Other  Payer  State  Code 
Other  Payer  ZIP  Code 
Other  Physician  First  Name 
Other  Physician  Identifier 
Other  Physician  Last  Name 
Other  Physician  Middle  Name 
Paid  From  Part  A  Medicare  Trust  Fund 

Amount 
Paid  From  Part  B  Medicare  Trust  Fund 

Amount  ^ 

Patient  Account  Number 
Patient  Amount  Paid 
Patient  Birth  Date 
Patient  City  Name 

Patient  Discharge  Facility  Type  Code 
Patient  First  Address  Line 
Patient  First  Name     ■ 
Patient  Gender  Code 
Patient  Last  Name 
Patient  Liability  Amount 
Patient  Marital  Status  Code 
Patient  Middle  Name 
Patient  Name  Suffix 
Patient  Primary  Identifier 
Patient  Second  Address  Line 


I'dtitiat  ^cuiiddry  Identifier 

Patient  State  Code 

Patient  Status  Code 

Patient  ZIP  Code 

Payer  Additional  Identifier 

Payer  City  Name 

Payer  First  Address  Line 

Payer  Identifier 

Payer  Name 

Payer  Paid  Amount 

Payer  Responsibility  Sequence  Number  Code 

Payer  Second  Address  Line 

Payer  State  Code 

Payer  ZIP  Code 

Period  Count 

Physician  Contact  Date 

Physician  Order  Date 

Policy  Compliance  Code 

Pricing  Methodology 

Prior  Authorization  Number 

Procedure  Modifier 

Product/Service  ID  Qualifier 

Product/Service  Procedure  Code 

Professional  Component  Amount 

Prognosis  Code 

PPS-Capital  DSH  DRG  Amount 

PPS-Capital  Exception  Amount 

PPS-Capital  FSP  DRG  Amount 

PPS-Capital  HSP  DRG  Amount 

PPS-Capital  IME  amount 

PPS-Operating  Federal  Specific  DRG  Amount 

PPS-Operating  Hospital  Specific  DRG 

Amount 
Quantity  Qualifier 
Reference  Identification  Qualifier 
Reimbursement  Rate 
Reject  Reason  Code 
Related-Causes  Code 
Repriced  Claim  Reference  Number 
Repricing  Organization  Identifier 
Repricing  Per  Diem  or  Flat  Rate  Amount 
Returned  to  Manufacturer  Indicator 
Saving  Amount 
School  City  Name 
School  First  Address  Line 
School  Name 
School  Primary  Identifier 
School  Second  Address  Line 
School  Stale  Code 
School  ZIP  Code 
Serial  Number 
Service  Date 
Service  From  Date 
Service  Line  Paid  Amount 
Service  Line  Rate 
Service  Line  Revenue  Code 
Service  Unit  Count 
Statement  From  or  To  Date 
Submission  or  Resubmission  Number 
Submitted  Charge  Amount 
Submitter  or  Receiver  Contact  Name 
Submitter  or  Receiver  Identifier 
Submitter  or  Receiver  Last  or  Organization 

Name 
Subscriber  Additional  Identifier 
Subscriber  Birth  Date 
Subscriber  First  Address  Line 
Subscriber  First  Name 
Subscriber  Gender  Code 
Subscriber  Last  Name 
Subscriber  Marital  Status  Code 
Subscriber  Middle  Name 
Subscriber  Second  Address  Line 
Subscriber  State 
Surgery  Date 
Surgical  Procedure  Code 


Terms  Discount  Percentage 

Time  Period  Qualifier 

Total  Claim  Charge  Amount 

Total  Medicare  Paid  Amount 

Total  Visits  Projected  This  Certification 

Count 
Transaction  Segment  Count 
Transaction  Set  Control  Number 
Transaction  Set  Identifier  Code 
Transaction  Set  Purpose  Code 
Unit  or  Basis  for  Measurement  Code 
Value  Added  Network  Trace  Number 
Version  Identification  Code 
Visits  Prior  to  Recertification  Date  Count 
Warranty  Expiration  Date  1861|1  Facility 

Indicator 

D.  Dental  Qaim  or  Equivalent  Encounter 

The  transaction  selected  for  the  dental 
health  care  claim  or  equivalent  encounter  is: 
ASC  XI 2N  837— Health  Care  Claim;  Dental 
(004010X097). 

1.  Implementation  Guide  and  Source 

The  source  of  the  implementation  guide  for 
the  dental  health  care  claim  or  equivalent 
encounter  is:  Washington  Publishing 
Company,  806  W.  Diamond  Ave.,  Suite  400, 
Gaithersburg,  MD.  20878.  Telephone  301- 
590-9337.  FAX;  301-869-9460.  The  web  site 
address  is  http://www.wpc-edi.com/hipaa/ 

2.  Data  Elements 

Accident  Date 

Adjudication  or  Payment  Date 

Adjustment  Amount 

Adjustment  Quantity 

Adjustment  Reason  Code 

Admission  Date  or  Start  of  Care  Date 

Amount  Qualifier  Code 

Anesthesia  Unit  Count 

Appliance  Placement  Date 

Assigned  Number 

Assistant  Surgeon  Qty  Name 

Assistant  Surgeon  First  Address  Line 

Assistant  Surgeon  First  Name 

Assistant  Surgeon  Last  Name 

Assistant  Surgeon  Middle  Name 

Assistant  Surgeon  Primary  Identification 

Number 
Assistant  Surgeon  Second  Address  Line 
Assistant  Surgeon  State  Code 
Assistant  Surgeon  Suffix  Name 
Assistant  Surgeon  ZIP  Code 
Attachment  Control  Number 
Attachment  Report  Type  Code 
Attachment  Transmission  Code 
Auto  Accident  State  or  Province  Code 
Benefits  Assignment  Certification  Indicator 
Billing  Provider  City  Name 
Billing  Provider  Credit  Card  Identifier 
Billing  Provider  First  Address  Line 
Billing  Provider  First  Name 
Billing  Provider  Identifier 
Billing  Provider  Last  or  Organizational  Name 
Billing  Provider  Middle  Name 
Billing  Provider  Name  Suffix 
Billing  Provider  Postal  Zone  or  ZIP  Code 
Billing  Provider  Second  Address  Line 
Billing  Provider  State  or  Province  Code 
Claim  Adjustment  Group  Code 
Gaim  Encounter  Identifier 
Claim  Filing  Indicator  Code 
Claim 

Submission  Reason  Code 
Clinical  Laboratory  Improvement 

Amendment  Number 
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Code  List  Qualifier  Code 

Contact  Function  Code 

Coordination  of  Benefits  Code 

Country  Code 

Creation  Date 

Credit  or  Debit  Card  Authorization  Number 

Credit  or  Debit  Card  Holder  First  Name 

Credit  or  Debit  Card  Holder  Last  or 

Organizational  Name 
Credit  or  Debit  Card  Holder  Middle  Name 
Credit  or  Debit  Card  Holder  Name  Suffix 
Credit  or  Debit  Card  Maximum  Amount 
Credit  or  Debit  Card  Number 
Credit/Debit  Flag  Code 
Currency  Code 

Date  Time  Period  Format  Qualifier 
Date/Time  Qualifier 
Destination  Payer  Code 
Diagnosis  Code 
Diagnosis  Date 
Diagnosis  Type  Code 
Discharge  Date/End  Of  Care  Date 
Entity  Identifier  Code 
Entity  Type  Qualifier 
Facility  Code  Qualifier 
Facility  Typ)e  Code 
File  Creation  Time 
Group  or  Policy  Number 
Hierarchical  Child  Code 
Hierarchical  ID  Number 
Hierarchical  Level  Code 
Hierarchical  Parent  ID  Number 
Hierarchical  Structure  Code 
Identification  Code  Qualifier 
Individual  Relationship  Code 
Information  Release  Code 
Information  Release  Date 
Initial  Placement  Date 
Insured  Employer  First  Address  Line 
Insured  Employer  First  Name 
Insured  Employer  Identifier 
Insured  Employer  Middle  Name 
Insured"  Employer  Name  Suffix 
Insured  Group  Name 
Insured  Group  Number 
Laboratory  or  Facility  City  Name 
Laboratory  or  Facility  First  Address  Line 
Laboratory  or  Facility  Name 
Laboratory  or  Facility  Postal  ZIP  or  Zonal 

Code 
Laboratory  or  Facility  Primary  Identifier 
Laboratory  or  Facility  Second  Address  Line 
Laboratory  or  Facility  State  or  Province  Code 
Legal  Representative  or  Responsible  Party 

Identifier 
Legal  Representative  City  Name 
Legal  Representative  First  Address  Line 
Legal  Representative  First  Name 
Legal  Representative  Last  or  Organization 

Name 
Legal  Representative  Middle  Name 
Legal  Representative  Second  Address  Line 
Legal  Representative  State  Code 
Legal  Representative  Suffix  Name 
Legal  Representative  ZIP  Code 
Line  Charge  Amount 
Medicare  Assignment  Code 
Oral  Cavity  Designation  Code 
Originator  Application  Transaction  Identifier 
Orthodontic  Treatment  Months  Count 
Orthodontic  Treatment  Months  Remaining 

Count 
Other  Insured  Birth  Date 
Other  Insured  City  Name 
Other  Insured  First  Address  Line 
fVhrr  !n«urpd  Fir<;t  Namr 


Other  Insured  Gender  Code 

Other  Insured  Identifier 

Other  Insured  Last  Name 

Other  Insured  Middle  Name 

Other  Insured  Name  Suffix 

Other  Insured  Second  Address  Line 

Other  Insured  State  Code 

Other  Insured  ZIP  Code 

Other  Payer  Covered  Amount 

Other  Payer  Discount  Amount 

Other  Payer  L.ast  or  Organization  Name 

Other  Payer  Patient  Paid  Amount 

Other  Payer  Patient  Responsibility  Amount 

Other  Payer  Primary  Identifier 

Patient  Account  Number 

Patient  Amount  Paid 

Patient  Birth  Date 

Patient  City  Name 

Patient  First  Address  Line 

Patient  First  Name 

Patient  Gender  Code 

Patient  Last  Name 

Patient  Marital  Status  Code 

Patient  Middle  Name 

Patient  Name  Suffix 

Patient  Primary  Identifier 

Patient  Second  Address  Line 

Patient  Signature  Source  Code 

Patient  State  Code 

Patient  ZIP  Code 

Pay-to-Provider  City  Name 

Pay-to-Provider  First  Address  Line 

Pay-to-Provider  First  Name 

Pay-to-Provider  Identifier 

Pay-to-Provider  Last  or  Organizational  Name 

Pay-to-Provider  Middle  Name 

Pay-to-Provider  Name  Suffix 

Pay-to-Provider  Second  Address  Line 

Pay-to-Provider  State  Code 

Pay-to-Provider  ZIP  Code 

Payer  Additional  Identifier 

Payer  City  Name 

Payer  First  Address  Line 

Payer  Identifier 

Payer  Name 

Payer  Paid  Amount 

Payer  Responsibility  Sequence  Number  Code 

Payer  Second  Address  Line 

Payer  State  Code 

Payer  2:iP  Code 

Periodontal  Charting  Measurement 

Policy  Name 

Predetermination  of  Benefits  Identifier 

Predetermination  of  Benefits  Indicator 

Prior  Authorization  Number 

Prior  Placement  Date 

Procedure  Count 

Procedure  Modifier 

Product/Service  ID  Qualifier 

Product/Service  Procedure  Code 

Prothesis,  Crown  or  Inlay  Code 

Provider  or  Supplier  Signature  Indicator 

Provider  Signature  Date 

Quantity  Qualifier 

Reference  Identification  Qualifier 

Referring  Provider  City  Name 

Referring  Provider  First  Address  Line 

Referring  Provider  First  Name 

Referring  Provider  Identification  Number 

Referring  Provider  Last  Name 

Referring  Provider  Middle  Name 

Referring  F^vider  Name  Suffix 

Referring  Provider  Second  Address  Line 

Referring  Provider  State  Code 

Referring  Provider  ZIP  Code 

Rplated-Causes  Code 


Rendering  Provider  City  Name 

Rendering  Provider  First  Address  Line 

Rendering  Provider  First  Name 

Rendering  Provider  Identifier 

Rendering  Provider  Last  Name 

Rendering  Provider  Middle  Name 

Rendering  Provider  Name  Suffix 

Rendering  Provider  Second  Address  Line 

Rendering  Provider  State  Code 

Rendering  Provider  ZIP  Code 

Replacement  Date 

Retirement  or  Insurance  Card  Date 

School  City  Name 

School  First  Address  Line     « 

School  Name 

School  Primary  Identifier 

School  Second  Address  Line 

School  State  Code 

School  ZIP  Code 

Service  Date 

Service  Line  Paid  Amount 

Student  Status  Code 

Submitter  or  Receiver  Address  Line 

Submitter  or  Receiver  City  Name 

Submitter  or  Receiver  Contact  Name 

Submitter  or  Receiver  First  Name 

Submitter  or  Receiver  Identifier 

Submitter  or  Receiver  Last  or  Organization 

Name 
Submitter  or  Receiver  Middle  Name 
Submitter  or  Receiver  State  Code 
Submitter  or  Receiver  ZIP  Code 
Subscriber  Birth  Date 
Subscriber  First  Address  Line 
Subscriber  First  Name 
Subscriber  Gender  Code 
Subscriber  Identifier 
Subscriber  Last  Name 
Subscriber  Marital  Status  Code 
Subscriber  Middle  Name 
Subscriber  Name  Suffix 
Subscriber  Postal  ZIP  Code 
Subscriber  Second  Address  Line 
Subscriber  State 
Title  XIX  Identification  Number 
Tooth  Code 
Tooth  Number 
•  Tooth  Status  Code 
Tooth  Surfece 

Total  Claim  Charge  Amount 
Transaction  Segment  Count 
Transaction  Set  Control  Number 
Transaction  Set  Identifier  Code 
Transaction  Set  Purpose  Code 
Unit  or  Basis  for  Measurement  Code 

Addandu.Ti  ^      Hfhl'.i'  •  an   f,.  »  racnt  and 

Remittance  Advict; 

The  transaction  selected  for  the  health  care 
payment  and  remittance  advice  is  ASC  X12N 
835 — Health  Care  Claim  Payment/ Advice 
(004010X091). 

'.    im[!U*mf'nta'i;):i  ;.Liu1f   hdc,  Si.urcB 

i  lie  source  of  me  impiementauon  guide  for 
the  ASC  X12N  835— Health  Care  Claim 
Payment/ Advice  (004010X091)  is: 
Washington  Publishing  Company.  806  W. 
Diamond  Ave..  Suite  400.  Gaithersburg,  MD, 
20878.  Telephone  301-590-9337.  FAX:  301- 
869-9460.  The  website  address  is  http:// 
www.  wpic -edi.com/hipiaa/ 

B.  Data  Elements 

Account  Nimiber  Qualifier 
Additional  Payee  Identifier 
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Adjustment  Quantity 

Adjustment  Reason  Code 

Amount  Paid  to  Patient 

Amount  Qualifier  Code 

Assigned  Number 

Average  DRG  length  of  stay 

Average  DRG  weight 

Century 

Check  or  EFT  Trace  Number 

CheckyEFT  Issue  Date- 

Claim  Adjustment  Group  Code 

Claim  Contact  Communications  Number 

Claim  Contact  N^me 

Claim  Date 

Claim  Disproportionate  Share  Amount 

Claim  ESRD  Payment  Amount 

Claim  Filing  Indicator  Code 

Claim  Frequency  Code 

Claim  HCPCS  payable  amount 

Claim  Indirect  Teaching  Amount 

Claim  MSP  Pass-through  amount 

Claim  Payment  Remark  Code 

Claim  PPS  capital  amount 

Claim  PPS  capital  outlier  amount 

Claim  Status  Code 

Claim  Supplemental  Information  Amount 

Claim  Supplemental  Information  Quantity 

Code  List  Qualifier  Code 

Communication  Number  Extension 

Communication  Number  Qualifier 

Contact  Function  Code 

Corrected  Insured  Identification  Indicator 

Corrected  Patient  or  Insured  First  Name 

Corrected  Patient  or  Insured  Last  Name 

Corrected  Patient  or  Insured  Middle  Name 

Corrected  Patient  or  Insured  Name  Prefix 

Corrected  Patient  or  Insured  Name  Suffix 

Corrected  Priority  Payer  Identification 

Number 
Corrected  Priority  Payer  Name 
Cost  Rep>ort  Day  Count 
Covered  Days  or  Visits  Count 
Credit/Debit  Flag  Code 
Crossover  Carrier  Identifier 
Crossover  Carrier  Name 
Currency  Code 
Date/Time  Qualifier 
Depository  Financial  Institution  (DPI) 

Identifier 
E)epository  Financial  Institution  (DFI)  ID 

Number  Qualifier 
Description  Text 

Diagnosis  Related  Group  (DRG)  Weight 
Diagnosis  Related  Group  (DRG) 
Discharge  Fraction 
Entity  Identifier  Code 
Entity  Type  Qualifier 
Exchange  Rate 
Facility  Type  Code 
Fiscal  Period  Date 
Identification  Code  Qualifier 
Lifetime  Psychiatric  Days  Count 
Line  Item  Provider  Payment  Amount 
Location  Identification  Co<ie 
Location  Qualifier 
National  Uniform  Billing  Committee  Revenue 

Code 
Old  Capital  Amount 
Original  Service  Unit  Count 
Originating  Company  Supplemental  Code 
Other  Claim  Related  Identifier 
Patient  Control  Number 
Patient  First  Name 
Patient  Last  Name 
Patient  Liability  Amount 


I'dtiuiU  Middlu  Name 

Patient  Name  Prefix 

Patient  Name  Suffix 

Patient  Status  Code 

Payee  City  Name 

Payee  First  Line  Address 

Payee  Identification  Code 

Payee  Name 

Payee  Postal  Zip  Code 

Payee  Second  Line  Address 

Payee  State  Code 

Payer  City  Name 

Payer  Claim  Control  Number 

Payer  Contact  Communication  Number 

Payer  Contact  Name 

Payer  First  Address  Line  ^ 

Payer  Identifier 

Payer  Name 

Payer  Process  Date 

Payer  Second  Address  Line 

Payer  State  Code 

Payer  ZIP  Code 

Payment  Format  Code 

Payment  Method  Code 

Procedure  Modifier 

Product/Service  ID  Qualifier 

Product/Service  Procedure  Code  Text 

Product/Service  Procedure  Code 

Production  Date 

Professional  Component  Amount 

Provider  Adjustment  Amount 

Provider  Adjustment  Identifier 

Provider  First  Name 

Provider  Identifier 

Provider  Last  or  Organization  Name 

Provider  Middle  Name 

Provider  Name  Prefix 

Provider  Name  Suffix 

PPS-Capital  DSH  DRG  Amount 

PPS-Capital  Exception  Amount 

PPS-CapiUl  FSP  DRG  Amount 

PPS-Capital  HSP  DRG  Amount 

PPS-Capital  IMF  amount 

PPS-Operating  Federal  Specific  DRG  Amount 

PPS-Operating  Hospital  Specific  DRG 

Amount 
Quantity  Qualifier 

Receiver  or  Provider  Account  Number 
Receiver  Identifier 
Receiver/Provider  Bank  ID  Number 
Reference  Identification  Qualifier 
Reimbursement  Rate 
Remark  Code 
Sender  Account  Number 
Sender  DFI  Identifier 
Service  Date 

Service  Supplemental  Amount 
Service  Supplemental  Quantity  Count 
Submitted  Charge  Amount 
Submitted  Line  Charges  Paid 
Subscriber  First  Name 
Subscriber  Identifier 
Subscriber  Last  Name 
Subscriber  Middle  Name 
Subscriber  Name  Prefix 
Subscriber  Name  Suffix 
Total  Actual  Provider  Payment  Amount 
Total  Blood  Deductible 
Total  Capital  Amount 
Total  Claim  Charge  Amount 
Total  Claim  Count 
Total  Coinsurance  Amount 
Total  Contractual  Adjustment  Amount 
Total  Cost  Outlier  Amount 
Total  Cost  Report  Day  Count 
Total  Covered  Charge  Amount 


1  otal  Lovurtd  Day  Lount 

Total  Day  Outlier  Amount 

Total  Deductible  Amount 

Total  Denied  Charge  Amount 

Total  Discharge  Count 

Total  Disp.  Share  Amount 

Total  DRG  Amount 

Total  Federal-Specific  Amount 

Total  Gramm-Rudman  Reduction  Amount 

Total  Hospital-Specific  Amount 

Total  HCPCS  Payable  Amount 

Total  HCPCS  Reported  Charge  Amount 

Total  Indirect  Medical  Education  Amount 

Total  Interest  Amount 

Total  MSP  Pass-Through  Amount 

ToUl  MSP  Patient  Liability  Met  Amount 

Total  MSP  Payer  Amount 

Total  Non-Covered  Charge  Amount 

Total  Non-Lab  Charge  Amount 

Total  Noncovered  Charge  Amount 

Total  Noncovered  Day  Count 

Total  Outlier  Day  Count 

Total  Patient  Reimbursement  Amount 

Total  Professional  Component  Amount 

Total  Provider  Payment  Amount 

Total  PIP  Adjustment  Amount 

Total  PIP  Claim  Count 

Total  PPS  Capital  FSP  DRG  Amount 

Total  PPS  Capital  HSP  DRG  Amount 

Total  PPS  DSH  DRG  Amount 

Trace  Type  Code 

Transaction  Handling  Code 

Transaction  Segment  Count 

Transaction  Set  Control  Number 

Transaction  Set  Identifier  Code 

Units  of  Service  Paid  Count 

Version  Identifier 

\  iiii'!i.iiiiii    I      <   i>.,rif  :n,iri(sn  I.!  Bcnffils 

A.  Projeaional  Claim  Coordination  of 
Benefits 

The  transaction  selected  for  the 
professional  claim  coordination  of  benefits  is 
ASC  XI 2N  837— Health  Care  Claim: 
Professional  (004010X098). 

1.  Implementation  Guide  and  Source 

The  source  of  the  implementation  guide  for 
the  professional  claim  coordination  of 
benefits  transaction  set  is:  Washington 
Publishing  Company.  806  W.  Diamond  Ave., 
Suite  400.  Caithersburg.  MD.  20878. 
Telephone  301-590-9337.  FAX:  301-869- 
9460  The  web  site  address  is  http:// 
www.wpc-edi.com/hipaa/ 

2.  Data  Elements 

Data  elements  are  found  in  addendum  1 , 
B.2. 

B.  Institutional  Claim  Coordination  of 
Benefits 

The  transaction  selected  for  the 
institutional  claim  coordination  of  benefits  is 
ASC  X12N  837— Health  Care  Claim: 
Institutional  (004010X096). 

1.  Implementation  Guide  and  Source 

The  source  of  the  implementation  guide  for 
the  institutional  claim  coordination  of 
benefits  transaction  set  is:  Washington 
Publishing  Company.  806  W.  Diamond  Ave.. 
Suite  400,  Gaithersburg.  MD.  20878. 
Telephone  301-590-9337.  FAX:  301-86»- 
9460  The  web  site  address  is  http:// 
www.wpc-edi.com/hipaa/ 
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2.  Data  Elements 

Data  elements  are  found  in  Addendimi  1 , 
C2. 

C.  Dental  Claim  Coordination  of  Benefits 

The  transaction  selected  for  the  dental 
claim  coordination  of  benefits  is  ASC  XI 2N 
837— Health  Care  Claim:  Dental 
(004010X097). 

1.  Implementation  Guide  and  Source 

The  source  of  implementation  guide  for  the 
dental  claim  coordination  of  benefits 
transaction  set  is:  Washington  Publishing 
Company,  806  W.  Diamond  Ave..  Suite  400. 
Gaithersburg.  MD.  20878.  Telephone  301- 
590-9337,  FAX:  301-869-9460.  The  web  site 
address  is  http://www.wpc-edi.com/hipaa/ 

2.  Data  Elements 

See  Addendum  1,D.2. 

D.  Retail  Drug  Claim  Coordination  of  Benefits 

The  transactions  selected  for  retail  drug 
coordination  of  benefits  is  NCPDP 
Telecommunications  Standard  Format 
version  3.2  and  the  equivalent  NCPDP  Batch 
Standard  Version  1.0. 

1.  Implementation  Guide  and  Source 

The  source  of  implementation  guide  for  the 
retail  drug  claim  coordination  of  benefits 
transaction  set  is:  National  Council  for 
Prescription  Drug  Programs.  4201  North  24th 
Street,  Suite  365,  Phoenix.  AZ.  85016, 
Telephone  602-957-9105.  FAX  602-955- 
0749.  The  web  site  address  is  http:// 
wwrw.ncpdp.org 

2.  Data  Elements 

•^-rr.  *irlendum  I    ^  : 

Addendum  4 — Health  Claim  btatus 

The  transaction  selected  for  the  health 
claim  status  is  ASC  X12N  276/277— Health 
Care  Claim  Status  Request  and  Response 
(004010X093). 

A.  Implementation  Guide  and  Source 

The  source  of  the  implementation  guide  for 
the  health  claim  status  transaction  set  is: 
Washington  Publishing  Company,  806  W. 
Diamond  Ave.,  Suite  400,  Gaithersburg,  MD, 
20878.  Telephone  301-590-9337.  FAX:  301- 
869-9460.  The  website  address  is  http:// 
wwrw.wp)c-edi.com/hipaa/ 

B.  Data  Elements 

Adjudication  or  Payment  Date 

Amount  Qualifier  Code 

Bill  Type  Identifier 

Check  or  EFT  Trace  Number 

Check/EFT  Issue  Date 

Claim  Payment  Amount 

Claim  Service  Period 

Creation  Date 

Date  Time  Period  Format  Qualifier 

Date/Time  Qualifier 

Entity  Identifier  Code 

Entity  Type  Qualifier 

Extra  Narrative  Data 

Health  Care  Claim  Status  Category  Code 

Health  Care  Claim  Status  Code 

Hierarchical  Child  Code 

Hierarchical  ID  Number 

Hierarchical  Level  Code 

Hierarchical  Parent  ID  Number 

Hierarchical  Structure  Code 


Identification  Code  Qualifier 
Information  Receiver  Additional  Address 
Information  Receiver  Address 
Information  Receiver  City 
Information  Receiver  First  Name 
Information  Receiver  Identification  Number 
Information  Receiver  Last  or  Organization 

Name 
Information  Receiver  Middle  Name 
Information  Receiver  Name  Prefix 
Information  Receiver  Name  Suffix 
Information  Receiver  Specific  Location 
Information  Receiver  State 
Information  Receiver  ZIP  Code 
Line  Charge  Amount 
Line  Item  Control  Number 
Line  Item  Service  Date 
Location  Qualifier 
Original  Service  Unit  Count 
Originator  Application  Transaction  Identifier 
Patient  Control  Number 
Patient  First  Name 
Patient  Last  Name 
Patient  Middle  Name 
Patient  Name  Prefix 
Patient  Name  Suffix 
Payer  City  Name 
Payer  Claim  Control  Number 
Payer  First  Address  Line 
Payer  Identifier 
Payer  Name 

Payer  Second  Address  Line 
Payer  State  Code 
Payer  ZIP  Code 
Payment  Method  Code 
Procedure  Modifier 
Product/Service  ID  Qualifier 
Provider  First  Name 
Provider  Identifier 
Provider  Last  or  Organization  Name 
Provider  Middle  Name 
Provider  Name  Prefix 
Provider  Name  Suffix 
Reference  Identification  Qualifier 
Revenue  Code 
Service  Identification  Code 
Service  Line  Date 
Service  Unit  Count 
Status  Information  Effective  Date 
Subscriber  Birth  Date 
Subscriber  City 
Subscriber  First  Address  Line 
Subscriber  First  Name 
Subscriber  Gender  Code 
Subscriber  Identifier 
Subscriber  Last  Name 
Subscriber  Middle  Name 
Subscriber  Name  Prefix 
Subscriber  Name  Suffix 
Subscriber  Postal  ZIP  Code 
Subscriber  Second  Address  Line 
Subscriber  State 
Total  Claim  Charge  Amount 
Trace  Type  Code 
Transaction  Segment  Count 
Transaction  Set  Control  Number 
Transaction  Set  Identifier  Code 
Transaction  Set  Purpose  Code 
Transaction  Type  Code 

(Direct  Comments  to  Judy  Ball,  Enrollment 
and  Eligibility  n") 

.\ddendum  S — Kenefit  Lnroilmeni  anO 
■Maintpnance 

Tr.i'  irnr.-vdction  selected  for  benefit 
enrollment  and  maintenance  is  ASC  XI 2N 


834 — Benefit  Enrollment  and  Maintenance 
Transaction  Set  (004010X095). 

A.  Implementation  Guide  and  Source 

The  source  of  the  implementation  guide  for 
the  benefit  enrollment  and  maintenance 
transaction  set  is:  Washington  Publishing 
Company.  806  W.  Diamond  Ave..  Suite  400, 
Gaithersburg,  MD,  20878,  Telephone  301- 
590-9337,  FAX:  301-869-9460.  The  web  site 
address  is  http://www.wpc-edi.com/hipaa/ 

B.  Data  Elements 

Label — name  of  elements 

Account  Address  Information 

Account  City  Name 

Account  Communication  Number 

Account  Contact  Inquiry  Reference  Number 

Account  Contact  Name 

Account  Country  Code 

Account  Effective  Date 

Account  Identification  Code 

Account  Monetary  AiBount 

Account  Number  Qualifier 

Account  Postal  ZIP  Code 

Account  State  Code 

Action  Code 

Additional  Account  Identifier 

Additional  Other  Coverage  Identifier 

Adjustment  Amount 

Adjustment  Reason  Code  Characteristic 

Adjustment  Reason  Code 

Amount  Qualifier  Code 

Assigned  Number 

Benefit  Account  Number 

Benefit  Status  Code 

Birth  Sequence  Number 

Card  Count 

Citizenship  Status  Code 

Code  List  Qualifier  Code 

Communication  Number  Qualifier 

Communication  Number 

Consolidated  Omnibus  Budget  Reconciliation 

Act  (COBRA)  Qualifying  Event  Code 
Contact  Function  Code 
Contact  Inquiry  Reference 
Coordination  of  Benefits  Code 
Coordination  of  Benefits  Date 
Country  Code 
Coverage  Level  Code 
Creation  Date 
Credit/Debit  Flag  Code 
Current  Health  Condition  Code 
Date  Time  Period  Format  Qualifier 
Date/Time  Qualifier 

Dependent  Employer  Identification  Code 
Dependent  Employer  Name 
Dejjendent  Employment  Date 
Def)endent  School  Date 
Dependent  School  Identification  Code 
Dependent  School  Name 
Description  Text 
Diagnosis  Code 
Disability  Eligibility  Date 
Disability  Maximum  Entitlement  Amount 
Disability  TN'pe  Code 
Employment  Status  Code 
Enrollment  Control  Total 
Entity  Identifier  Code 
Entity  Relationship  Code 
Entity  Type  Qualifier 
File  Creation  Time 
First  Diagnosed  Date 
Frequency  Code 
Gender  Code 
Group  or  Policy  Number 
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Health  Coverage  Eligibility  Date 

Health-Related  Code 

Identification  Card  Type  Code 

Identification  Code  Qualifier 

Individual  Relationship  Code 

Industry  Code 

Insurance  Eligibility  Date 

Insurance  Group  Number 

Insurance  Line  Code 

Insurer  Contact  Inquiry  Reference 

Insurer  Contact  Name 

Insurer  Contact  Number 

Insurer  Entity  Relationship  Code 

Insurer  Identification  Code 

Insurer  Name 

Issuing  State 

Last  Visit  Reason  Text 

Late  Reason  Code 

Location  Qualifier 

Maintenance  Reason  Code 

Maintenance  Type  Code 

Marital  Status  Code 

Master  Policy  Number  ^ 

Medicare  Plan  (x)de 

Member  Additional  Address 

Member  City  Name 

Member  Contact  Name 

Member  Postal  Code 

Member  State  or  Province  Code 

Monetary  Amount 

Occupation  C^de 

Other  Insurance  Company  Identification 

0)de 
Other  Insurance  Company  Name 
Payer  Responsibility  Sequence  Number  Code 
Plan  Coverage  Description  Text 
Policy  Name 

Pre-disability  Work  Days  Count 
Premium  Contribution  Amount 
Previous  Transaction  Identifier 
Primary  Insured  Collateral  Dependent  Count 
Primarylnsured  Sponsored  Dependent  Count 
Product  Option  Code 
Product/Service  ID  Qualifier 
Provider  Code 

Provider  Communications  Number 
Provider  Contact  Inquiry  Reference 
Provider  Contact  Name 
Provider  Eligibility  Date 
Provider  First  Name 
Provider  Identifier 
Provider  Last  or  Organization  Name 
Provider  Middle  Name 
Provider  Name  Prefix 
Provider  Name  Suffix 
Quantity  Count 
Quantity  Qualifier 
Race  or  Ethnicity  Code 
Reference  Identification  Qualifier 
Sponsor  Additional  Name 
Sponsor  City  Name 
Sponsor  Contact  Name 
Sponsor  Country  Code 
Sponsor  Identifier 
Sponsor  Name 
Sfxjnsor  State  Code 
Sponsor  Street  Address 
Sponsor  Zip  Code 
Student  Status  Code 
Subscriber  or  Dependent  Death  Date 
Subscriber  Additional  Identifier 
Subscriber  Birth  Date 
Subscriber  City 
Subscriber  County  Code 
Subscriber  Current  Weight 
Subscriber  First  Address  Line 


Subscriber  First  Name 
Subscriber  Height 
Subscriber  Identifier 
Subscriber  Last  Name 
Subscriber  Middle  Name 
Subscriber  Name  Prefix 
Subscriber  Name  Suffix 
Subscriber  Postal  ZIP  Code 
Subscriber  Previous  Weight 
Subscriber  Second  Address  Line 
Subscriber  State 
Time  Zone  Code 
Transaction  Segment  Count 
Transaction  Set  Control  Number 
Transaction  Set  Identifier  Code 
Transaction  Set  Purp>ose  Code 
TPA  or  Broker  Account  Address 
TPA  or  Broker  Account  Amount 
TPA  or  Broker  Account  City  Name 
TPA  or  Broker  Account  Contact 

Communication  Number 
TPA  or  Broker  Account  Contact  Inquiry 

Reference 
TPA  or  Broker  Account  Contact  Name 
TPA  or  Broker  Account  Number 
TPA  or  Broker  Account  Postal  Code 
TPA  or  Broker  Account  State  or  Province 

Code 
TPA  or  Broker  Additional  Account  Reference 

Identification  Number 
TPA  or  Broker  Additional  Name 
TPA  or  Broker  Communication  Number 
TPA  or  Broker  Contact  Inquiry  Reference 

Number 
TPA  or  Broker  Country  Code 
TPA  or  Broker  Identification  Code 
TPA  or  Broker  Name 
TPA  or  Broker  State  Code 
Underwriting  Decision  Code 
Version  Identification  Code 
Weight  Change  Text 
Work  Intensity  Code 
Yes/No  Condition  or  Response  Code 

Addendum  6 — Eligibility  for  a  Health  Plan 

The  transaction  selected  for  the  eligibility 
for  a  health  plan  is  ASC  X12N  270/271— 
Health  Care  Eligibility  Inquiry  and  Response 
(004010X092). 

A  Implementation  Guide  and  Source 

The  source  of  the  implementation  guide  for 
eligibility  for  a  health  plan  transaction  set  is: 
Washington  Publishing  Company,  806  W. 
Diamond  Ave.,  Suite  400,  Gaithersburg.  MD. 
20878,  Telephone  301-590-9337,  FAX;  301- 
869-9460.  The  website  address  is  http:// 
www.wpc-edi.com/hipaa/ 

B.  Data  Elements 

Labels 

Agency  Qualifier  Code 

Amount  Qualifier  Code 

Authorization  Indicator  Code 

Benefit  Coverage  Level  Code 

Benefit  Used  or  Available  Amount 

Birth  Sequence  Number 

Communication  Number  Qualifier 

Communication  Number 

Contact  Function  Code 

Country  Code 

Coverage  Level  Code 

Creation  Date 

Date  Time  Period  Format  Qualifier 

Date/Time  Qualifier 

Dependent  Additional  Identification  Text 

Depiendent  Additional  Identifier 


Dependent  Benefit  Date 

Dependent  Birth  Date 

Dependent  City  Name 

Dependent  Communications  Number 

Dejjendent  Contact  Name 

Dependent  First  Line  Address 

Dependent  First  Name 

Dependent  Gender  Code 

Dependent  Identification  Code 

Dependent  Last  Name 

Dependent  Middle  Name 

Dependent  Name  Suffix 

Dependent  Postal  Zip  Code 

EDepemient  Second  Line  Address 

Dependent  State  Code 

Dependent  Trace  Number 

Description  Text 

Eligibility  or  Benefit  Amount 

Eligibility  or  Benefit  Information 

Eligibility  or  Benefit  Percent 

Entity  Identifier  Code 

Entity  Type  Qualifier 

File  Creation  Time 

Follow-up  Action  Code 

Free- Form  Message  Text 

Handicap  Indicator  Code 

Hierarchical  Child  Code 

Hierarchical  ID  Number 

Hierarchical  Level  Code 

Hierarchical  Parent  ID  Number 

Hierarchical  Structure  Code 

Identification  Code  Qualifier 

Individual  Relationship  Code 

Information  Receiver  Additional  Address 

Information  Receiver  Additional  Identifier 

Information  Receiver  Address 

Information  Receiver  City 

Information  Receiver  Contact  Name 

Information  Receiver  First  Name 

Information  Receiver  Identification  Number 

Information  Receiver  Last  or  Organization 

Name 
Information  Receiver  Middle  Name 
Information  Receiver  Name  Suffix 
Information  Receiver  State 
Information  Receiver  Trace  Number 
Information  Receiver  ZIP  Code 
Information  Source  Contact  Name 
Information  Source  Process  Date 
Insurance  Eligibility  Date 
Insurance  Type  Code 
Insured  Indicator 
Location  Identification  Code 
Location  Qualifier 
Loop  Identifier  Code 
Maintenance  Reason  Code 
Maintenance  Type  Code 
Network  Services  Code 
Originating  Company  Identifier 
Originating  Company  Secondary  Identifier 
Period  Count 

Plan  Coverage  Description  Text 
Plan  SfKDnsor  Name 
Printer  Carriage  Control  Code 
Prior  Authorization  Number 
Prior  Authorization  Text 
Procedure  Coding  Method 
Procedure  Modifier 
Product/Service  ID  Qualifier 
Provider  Address  1 
Provider  Address  2 
Provider  City 
Provider  Code 
Provider  Contact  Name 
Provider  Contact  Number 
Provider  First  Name 
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F^vider  Identifier 

F*rovider  Last  or  Organization  Name 

Provider  Middle  Name 

Provider  Name  Suffix 

Provider  Sjjecialty  Certification  Code 

Provider  Sp>ecialty  Code 

Provider  State 

Provider  Zip 

Quantity  Qualifier 

Receiver  Additional  Identifier  Description 

Text 
Receiver  Additional  Identifier 
Receiver  Provider  Additional  Identifier  Type 

Code 
Receiver  Provider  Additional  Identifier 
Receiver  Trace  Number 
Reference  Identification  Qualifier 
Reject  Reason  Code 
Relationship  To  Insured  Code 
Sample  Selection  Modulus 
Service  Typ)e  Code 
Service  Unit  Count 

Ship/Delivery  or  Calendar  Pattern  Code 
Ship/Delivery  Pattern  Time  Code 
Source  Additional  Reference  Identifier 
Source  City  Name 
Source  Organization  Name 
Source  Postal  Zip  Code 
Source  Primary  Identification  Number 
Source  State  Code 
Source  Sfr>>et  Address 
Spend  Duw:;  A::i.iunt 
Student  Status  Code 
Subscriber  Additional  Identifier 
Subscriber  Additional  Information  Text 
Subscriber  Benefit  Date 
Subsr-ih.T  Birth  Date 
Subsc'-ilHT  Ccira  issue  Date 
Subscriber  City 
Subscriber  Contact  Name 
Subscriber  Contact  Phone  Number 
Subscriber  First  Address  Line 
Subscriber  First  Name 
Subscriber  Gender  Code 
Subscriber  Identifier 
Subsf TiTier  i,,is!  \dme 
SubscriLier  Middle  .Name 
Subscriber  Name  Suffix 
Subscriber  Postal  ZIP  Code 
Subscriber  Second  Address  Line 
Subscriber  State 
Time  Period  Qualifier 
Trace  Assigning  Entity  Additional  Number 
Trace  Assigning  Entity  Number 
Trace  Number 
Trace  Type  Code 
Transaction  Segment  Count 
Transaction  Set  Control  Number 
Transaction  Set  Identifier  Code 
Transaction  Set  Purpose  Code 
Transaction  Type  Code 
Unit  or  Basis  for  Measurement  Code 
Valid  Request  Indicator  Code 
Value  Added  Network  Trace  Number 

Addendum  7 — Health  Plan  Premium 
Payment 

The  transaction  selected  for  the  health  plan 
premium  payment  is  ASC  X12N  820 — 
Payment  Order/Remittance  Advice 
Transaction  Se!  ffXMOKi.Xoei). 

A  Implementation  (,i.    jv-  jnd  Soiircp 

The  source  of  the  inipienientation  guide  for 
the  health  plan  premium  payment 
transaction  set  is   VVashmaton  Publishine 


Company.  806  W.  Diamond  Ave..  Suite  400, 
Gaithersburg,  MD,  20878,  Telephone  301- 
590-9337,  FAX:  301-869-9460.  The  website 
address  is  http://www.wix; -edi.com/hipaa/ 

B.  Data  Elements 

Account  Number  Qualifier 

Adjustment  Reason  Code 

Assigned  Number 

BillE>d  Premium  Amount 

Contact  Function  Code 

Contract  or  Invoice  or  Account  Number 

Country  Code 

Coverage  Period  Date 

Credit/Debit  Flag  Code 

Currency  Code 

Date  Time  Period  Format  Qualifier 

Date/Time  Qualifier 

Depository  Financial  Institution  (DPI) 

Identifier 
Depository  Financial  Institution  (DFI)  ID 

Number  Qualifier 
Employee  Identification  Number 
Entity  Identifier  Code 
Exchange  Rate 
Funds  Issued  Date 
Head  Count 

Identification  Code  Qualifier 
Individual  Identifier 
Information  Only  Indicator  Code 
Information  Receiver  City 
Information  Receiver  Last  or  Organization 

Name 
Information  Receiver  State 
Information  Receiver  ZIP  Code 
Insurance  Policy  or  Plan  Identifier 
Line  Item  Control  Number 
Organization  Premium  Identification  Code 
Originating  Compa.^\  !  i*  n:  '  e: 
Originating  Compar,  >  S  a  p  p ,  emental  Code 
Payer  Additional  Name 
Payer  City  Name 
Payer  Contact  Name 
Payer  Identifier 
Payer  Name 
Payer  Process  Date 
Payer  Second  Address  Line 
Payer  State  Code 
Payer  ZIP  Code 
Payment  Action  Code 
Payment  Format  Code 
Payment  Method  Code 
Payroll  Processor  Additional  Name 
Pa>Toll  Processor  City  Name 
Payroll  Processor  Contact  Name 
Payroll  Processor  First  Address  Line 
Payroll  Processor  Identifier 
Payroll  Processor  Name 
Payroll  Processor  Second  Address  Line 
Payroll  Processor  State  Code 
Payroll  Processor  ZIP  Code 
Policy  Level  Individual  Name 
Premium  Delivery  Date 
Premium  Payment  Amount 
Premium  Receiver  First  Address  Line 
Premium  Receiver  Reference  Identifier 
Premium  Receiver  Second  Address  Line 
Receiver  Account  Number 
Receiver  Additional  Name 
Receiver  Identifier 
Reference  Identification  Qualifier 
Sender  Account  Number 
Trace  .Number 
Trace  Type  Code 
Transaction  Handling  Code 
Transaction  Segment  Count 


Transaction  Set  Control  Number 
Transaction  Set  Identifier  Code 
Unit  or  Basis  for  Measurement  Code 

Addendum  8     Referral  Certification  and 
Author!  tv 

The  transaction  selected  for  the  referral 
certification  and  authority  is  ASC  X12N 
278— Health  Care  Services  Review 
Information  (004010X094) 

A.  Implementation  Guide  and  Source 

The  source  of  the  implementation  guide  for 
the  referral  certification  and  authority  is: 
Washington  Publishing  Company,  806  W. 
Diamond  Ave..  Suite  400,  Gaithersburg,  MD. 
20878.  Telephone  301-590-9337.  FAX:  301- 
869-9460.  The  website  address  is  http:// 
www.wpc-edi.com/hipaa/ 

B.  Data  Elements 

Action  Code 

Admission  Source  Code 

Admission  Tyf)e  Code 

Agency  Qualifier  Code 

Ambulance  Transport  Code 

Ambulance  Transport  Reason  Code 

Ambulance  Trip  Destination  Address 

Ambulance  Trip  Origin  Address 

Arterial  Blood  Gas  Quantity 

Certification  Condition  Indicator 

Certification  Expiration  Date 

Certification  Number 

Certification  Type  Code 

Chiropractic  Series  Treatment  Number 

Qtizenship  Statvis  Code 

Code  Category 

Code  List  Qualifier  Code 

Communication  Number  Qualifier 

Complication  Indicator 

Condition  Codes 

Contact  Function  Code 

Country  Code 

Creation  Date 

Current  Health  Condition  Code 

Daily  Oxygen  Use  Count 

Date  Time  Period  Format  Qualifier 

[)ate/Time  Qualifier 

Delay  Reason  Code 

Dependent  Additional  Identification  Text 

Dependent  Additional  Identifier 

Dependent  Birth  Date 

Dep)endent  Citizenship  Country  Code 

Dependent  First  Name 

Dependent  Gender  Code 

Dependent  Identification  Code 

Dependent  Last  Name 

Dep>endent  Marital  Status  Code 

Dependent  Middle  Name 

Dependent  Name  Prefix 

Dep>endent  Name  Suffix 

Dependent  Trace  Number 

Diagnosis  Code 

Diagnosis  Date 

Diagnosis  Type  Code 

Entity  Identifier  Code 

Entity  Type  Qualifier 

Equipment  Reason  Description 

Facility  Code  Qualifier 

Facility  Type  Code 

File  Creation  Time 

Follow-up  Action  Code  , 

Free-Form  Message  Text 

Full  Destination  Address 

Full  Origin  Address 

Hierarchical  Child  Code 

Hierarchical  ID  Number 
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Hierarchical  Parent  ID  Number 
Hierarchical  Structure  Code 
Home  Health  Certification  Period 
Identification  Code  Qualifier 
Information  Release  Code 
Insured  Indicator 
Last  Admission  Dale 
Last  Visit  Date 
Level  of  Service  Code 
Medicara  Coverage  Indicator 
Monthly  Treatment  Count 
Nature  of  Condition  Code 
Nu^sin^  Home  Residential  Status  Code 
Orjg^inator  Application  Transaction  identifier 
Oxygen  Delivery  System  Code 
Oxygen  Equipment  Type  Code 
Oxygen  Flow  Rate 
Oxygen  Saturation  Quantity 
Oxygen  Test  Condition  Code 
Oxygen  Test  Findings  Code 
Oxygen  Use  Period  Hour  Count 
Patient  Condition  Description  Text 
Patient  Discharge  Facility  Type  Code 
Patient  Status  Code 
Patient  Weight 
Period  Count 
Physician  Contact  Date 
Physician  Order  Date 
Portable  Oxygen  System  Flow  Rate 
Previous  Certification  Identifier 
Procedure  Date 
Procedure  Monetary  Amount 
Procedure  Quantity 
Product/Service  ID  Qualifier 
Product/Service  Procedure  Code  Text 
Product/Service  Procedure  Code 
Prognosis  Code 
Proposed  Admission  Date 
Proposed  Discharge  Date 
Proposed  Surgery  Date 
Provider  Code 
Provider  Contact  Name 
Provider  Identifier 
Provider  Service  State  C^xle 
Provider  Specialty  Certification  Code 
Provider  Specialty  Code 
Quantity  Qualifier 
Race  or  Ethnicity  Code 
Reference  Identification  Qualifier 
Reject  Reason  Code 
Related-Causes  Code 
Relationship  To  Insured  Code 
Request  Category  Code 
Requester  Address  First  Address  Line 
Requestor  Address  Second  Address  Line 
Re()uester  City  Name 

Koqupstor  Contact  Communication  Number 
Rf-cjuwstur  Contact  Name 
Requester  Country  Code 
Requester  First  Name 
Requester  Identifier 
Requester  Last  or  Organization  Name 
Requester  Middle  Name 
Requester  Name  Prefix 
Requester  Name  Suffix 
Requestor  Postal  (k)de 
Requester  State  or  Province  Code 
Requester  Supplemental  Identifier 
Respiratory  Therapist  Order  Text 
Round  Trip  Purpose  Description  Text 
Sample  Selection  MchIuIus 
Second  Opinion  Indicator 

Service  ition  Date 

Service  '  c 

Service  I  liityName 


Service  Provider  Contact  Communication 

Number 
Service  Provider  Country  Code 
Service  Provider  First  Address  Line 
Service  Provider  First  Name 
Service  l*rovider  Identifier 
Service  Provider  Last  or  Organization  Name 
Service  Provider  Middle  Name 
Service  Provider  Name  Prefix 
Service  Provider  Name  Suffix 
Service  Provider  Postal  Code 
Service  Provider  Second  Address  Line 
Service  Provider  State  or  Province  Code 
Service  Provider  Supplemental  Identifier 
Service  Trace  Number 
Service  Type  Code 
Service  Unit  Count 

Ship/Delivery  or  Calendar  Pattern  Code 
State  Code 

Stretcher  Purpose  Description  Text 
Subluxation  Level  Code 
Subscriber  Additional  Identifier 
Subscriber  Additional  Information  Text 
Subscriber  Birth  Date 
Subscriber  Citizenship  Country  Code 
Subscriber  First  Name 
Subscriber  Gender  Code 
Subscriber  Identifier 
Subscriber  Last  Name 
Subscriber  Marital  Status  Code 
Subscriber  Middle  Name 
Subscriber  Name  Prefix 
Subscriber  Name  Suffix 
Subscriber  Trace  Number 
Surgery  Date 
Surgical  Procedure  Code 
Time  Period  Qualifier 
Trace  Type  Code 
Transaction  Segment  Count 
Transaction  Set  Control  Number 
Transaction  Set  Identifier  Code 
Transaction  Set  Purpose  Code 
Transaction  Type  Code 
Transport  Distance 
Treatment  Count 
Treatment  Period  Count 
Treatment  Series  Number 
Unit  or  Basis  for  Measurement  Code 
Utilization  Management  Organization  (UMO) 

or  Last  Name 
Utilization  Management  Organization  (UMO) 

First  Address  Line 
Utilization  Management  Organization  (UMO) 

First  Name 
Utilization  Management  Organization  (UMO) 

Middle  Name 
Utilization  Management  Organization  (UMO) 

Name  Prefix 
Utilization  Management  Organization  (UMO) 

Name  Suffix 
Utilization  Management  Organization  (UMO) 

Second  Address  Line 
Utilization  Managment  Organization  (UMO) 

City  Name 
Utilization  Managment  Organization  (UMO) 

Qintact  Communication  Number 
Utilization  Managment  Orgahization  (UMO) 

C/intacf  Name 
Utilization  Managment  Organization  (UMO) 

Country  Code 
Utilization  Managment  Oi^anization  (UMO) 

Identifier 
Utilization  Managment  Organization  (UMO) 

Postal  Code 
Utilization  Managment  Organization  (UMO) 

State  or  Province  Code 


Valid  Request  Indicator  Code 
Version/Release/lndustry  Identifier 
X-Ray  Availability  Indicator  Code  1861)1 
Facility  Indicator 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  o?  the  Secretary 

45CFR  Pan  142 

[hCFA  -a04.6-P] 
R:N  093a-AH99 

National  Standard  Health  Care 
Provider  Identifier 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 


SUMMARY:  This  rule  pix)poses  a  standard 
lur  d  iidiional  health  care  provider 
identifier  and  requirements  concerning 
its  use  by  health  plans,  health  care 
clearinghouses,  and  health  care 
providers.  The  health  plans,  health  care 
clearinghouses,  and  health  care 
providers  wrould  use  the  identifier, 
among  other  uses,  in  connection  with 
certain  electronic  transactions. 

The  use  of  this  identifier  would 
improve  the  Medicare  and  Medicaid 
programs,  and  other  Federal  health 
programs  and  private  health  programs, 
and  the  effectiveness  and  efficiency  of 
the  health  care  industry  in  general,  by 
simplifying  the  administration  of  the 
system  and  enabling  the  efficient 
electronic  transmission  of  certain  health 
information.  It  would  implement  some 
of  the  requirements  of  the 
Administrative  Simplification  subtitle 
of  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
th       ■"  r  m.  on  July  6,  1998. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration.  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
0045-P,  P.O.  Box  26585.  Baltimore,  MD 
21207-0519. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue. 

SW..  Washington.  DC  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore.  MD  21244- 

1850. 
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Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  NPI@osaspe.dhhs.gov.  E-mail 
comments  should  include  the  full  name, 
postal  address,  and  affiliation  (if 
applicable)  of  the  sender  and  must  be 
submitted  to  the  referenced  address  to 
be  considered.  All  comments  should  be 
incorporated  in  the  e-mail  message 
because  we  may  not  be  able  to  access 
attachments. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-0045-P  and  the  specific  section 
or  sections  of  the  proposed  rule.  Both 
electronic  and  written  comments 
received  by  the  time  and  date  indicated 
above  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document. 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW.,  Washington.  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m. "(phone:  (202)  690-7890). 
Electronic  and  legible  written  comments 
will  also  be  posted,  along  with  this 
proposed  rule,  at  the  following  web  site: 
http;//aspe. os.dhhs.gov/admnsimp' 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
you.--  request  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  S8.  As 
an  alternative,  you  i  a,n  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register 

This  Federal  Register  document  is 
also  available  from  tfie  Federal  Register 
online  database  througti  (jPO  ,\(.(;ess,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS'client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 


communications  software  and  modem 
to  call  202-512-1661:  type  swais,  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Pevtor,   (410)  786-1812. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

(Please  label  written  and  e-mailed  comments 
about  this  section  with  the  subject: 
Background.) 

In  order  to  administer  their  programs, 
the  Department  of  Health  and  Human 
Services,  other  Federal  agencies.  State 
Medicaid  agencies,  and  private  health 
plans  assign  identification  numbers  to 
the  providers  of  health  care  services  and 
supplies -with  which  they  transact 
business.  These  various  agencies  and 
health  plans,  all  of  which  we  will  refer 
to  as  health  plans  in  this  proposed  rule, 
routinely,  and  independently  of  each 
other,  assign  identifiers  to  health  care 
providers  for  program  management  and 
operations  purposes.  The  identifiers  are 
frequently  not  standardized  within  a 
single  health  plan  or  across  plans.  This 
lack  of  uniformity  results  in  a  single 
health  care  provider  having  different 
numbers  for  each  program  and  often 
multiple  billing  numbers  issued  within 
the  same  program,  significantly 
complicating  providers'  claims 
submission  processes.  In  addition, 
nonstandard  enumeration  contributes  to 
the  unintentional  issuance  of  the  same 
identification  number  to  different  health 
care  providers. 

Most  health  plans  have  to  be  able  to 
coordinate  benefits  with  other  health 
plans  to  ensure  appropriate  payment. 
The  lack  of  a  single  and  imique 
identifier  for  each  health  care  provider 
within  each  health  plan  and  across 
health  plans,  based  on  the  same  core 
data,  makes  exchanging  data  both 
expensive  and  difficult. 

All  of  these  factors  indicate  the 
complexities  of  exchanging  information 
on  health  care  providers  within  and 
among  organizations  and  result  in 
increasing  numbers  of  claims-related 
problems  and  increasing  costs  of  data 
processing.  As  we  become  more 
dependent  on  data  automation  and 
proceed  in  planning  for  health  care  in 
the  future,  the  need  for  a  universal, 
standard  health  care  provider  identifier 
becomes  more  and  more  evident. 

In  addition  to  overcoming 
communication  and  coordination 
difficulties,  use  of  a  .standard,  unique 
provider  identifier  would  enhance  our 
ability  to  eliminate  fraud  and  abuse  in 
health  care  programs. 

•  Payments  for  excessive  or 
fraudulent  claims  can  be  reduced  by 
standardizing  enumeration,  which 


would  facilitate  sharing  informauor. 
across  programs  or  across  different  parts 
of  the  same  program. 

•  A  health  care  provider's  identifier 
would  not  change  vfith  moves  or 
changes  in  specialty.  This  facilitates 
tracking  of  fraudulent  health  care 
providers  over  time  and  across 
geographic  areas. 

•  A  health  care  provider  would 
receive  only  one  identifier  and  would 
not  be  able  to  receive  duplicate 
payments  from  a  program  by  submitting 
claims  under  multiple  provider 
identifiers. 

•  A  standard  identifier  would 
facilitate  access  to  sanction  information. 

A.  National  Provider  Identifier  Initiative 

In  July  1993,  the  Health  Care 
Financing  Administration  (HCFA) 
undertook  a  project  to  develop  a 
provider  identification  system  to  meet 
Medicare  and  Medicaid  needs  and 
ultimately  a  national  identification 
system  for  all  health  care  providers  to 
meet  the  needs  of  other  users  and 
programs.  Representatives  from  the 
private  sector  and  Federal  and  State 
agencies  were  invited  to  participate. 
Active  participants  included: 

•  Department  of  Defense,  Office  of 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services. 

•  Assistant  Secretary  for  Planning 
and  Evaluation,  HHS. 

•  Department  of  Labor. 

•  Department  of  Veterans  Affairs. 

•  Office  of  Personnel  Management. 

•  Public  Health  Service.  HHS. 

•  Drug  Enforcement  Administration 

•  Stale  Medicaid  agencies  and  health 
departments  including  those  of 
Alabama,  California,  Maryland, 
Minnesota  and  Virginia. 

•  Medicare  carriers  and  fiscal 
intermediaries. 

•  Professional  and  medical 
associations,  including  the  National 
Council  for  Prescription  Drug  Programs. 

One  of  the  group  s  first  tasks  was  to 
decide  whether  to  use  an  existing 
identifier  or  to  develop  a  new  one.  They 
began  by  adopting  criteria 
recommended  for  a  unique  provider 
identifier  by  the  Workgroup  for 
Electronic  Data  Interchange  (WEDI), 
Technical  Advisory  Group  in  October 

1993,  and  recommended  by  the 
American  National  Standards  Institute 
(ANSI),  Healthcare  Informatics 
Standards  Planning  Panel,  Task  Group 
on  Provider  Identifiers  in  February 

1994.  The  workgroup  then  examined 
existing  identifiers  and  concluded  that 
no  existing  identifier  met  all  the  criteria 
that  had  been  recommended  by  the 
WEDI  and  ANSI  workgroups. 

Because  of  the  limitations  of  existing 
identifiers,  the  workgroup  designed  a 
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new  identifier  that  would  be  in  the 
public  domain  and  that  would 
incorporate  the  recommendations  of  the 
VVEDI  and  ANSI  workgroups.  This 
idontififlr.  whu.h  we  c:all  the  national 
provider  identifier,  or  NPI.  is  an  8- 
position  alphanumeric  identifier. 

B  The  Results  of  the  NPI  Initiative 

As  a  result  of  the  project  on  the  NPI. 
and  before  lej^islation  required  the  use 
of  the  standard  identifier  for  all  health 
care  providers  (see  section  I.C 
Legislation,  below).  HCFA  and  other 
participants  accepted  the  workgroup's 
recommendation,  and  HCFA  decided 
that  this  new  identifier  would  be 
implemented  in  the  Medicare  program. 
HCFA  began  work  on  developing  a 
national  provider  system  (NPS)  that 
would  contain  provider  data  and  be 
equipped  with  the  technology  necessary 
to  maintain  and  manage  the  data.  Plans 
for  the  NPS  included  assigning  the  NPI 
and  storing  the  data  necessary  to 
identify  each  health  care  provider 
uniquely.  The  NPI  was  designed  to  have 
no  embedded  intelligence  (That  is. 
information  about  the  health  care 
provider,  such  as  the  type  of  health  care 
provider  or  State  where  the  health  care 
provider  is  located,  would  not  be 
conveyed  by  the  NPI.  This  information 
was  to  have  been  recorded  by  the  NPS 
in  each  health  care  provider's  record  but 
would  not  be  part  of  the  identifier.) 

The  NPS  was  designed  so  that  it  could 
also  be  used  by  other  Federal  and  State 
agencies  and  private  health  plans  to 
enumerate  their  health  care  providers 
that  do  not  participate  in  Medicare. 

C.  Legislation 

The  Congress  included  provisions  to 
address  the  need  for  a  standard 
identifier  and  other  administrative 
simplification  issues  in  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
Public  Law  104-191,  which  was  enacted 
on  August  21.  1996.  Through  subtitle  F 
of  title  11  of  that  law.  the  Congress  added 
to  title  XI  of  the  Social  Security  Act  a 
new  part  C,  entitled  "Administrative 
Simplification."  (Public  I^w  104-191 
affects  several  titles  in  the  United  States 
Code.  Hereafter,  we  refer  to  the  Social 
Security  Act  as  the  Act;  we  refer  to  the 
other  laws  cited  in  this  document  by 
their  names.)  The  purpose  of  this  part  is 
to  improve  the  Medicare  and  Medicaid 
programs  in  particular  and  the 
efficiency  and  effectiveness  of  the 
health  care  system  in  general  by 
encouraging  the  development  of  a 
health  information  system  through  the 
establishment  of  standards  and 
requirements  to  facilitate  the  electronic 


transmission  of  certain  health 
information. 

Part  C  of  title  XI  consists  of  sections 
1171  through  1179  of  the  Act.  These 
sections  define  various  terms  and 
impose  several  requirements  on  HHS. 
health  plans,  health  care  clearinghouses, 
and  certain  health  care  providers 
concerning  electronic  transmission  of 
health  information. 

The  first  section,  section  1171  of  the 
Act,  establishes  definitions  for  purposes 
of  part  C  of  title  XI  for  the  following 
terms:  code  set.  health  care 
clearinghouse,  health  care  provider, 
health  information,  health  plan, 
individually  identifiable  health 
information,  standard,  and  standard 
setting  organization. 

Section  1 1 72  of  the  Act  makes  any 
standard  adopted  under  part  C 
applicable  to  (1)  all  health  plans,  (2)  all 
health  care  clearinghouses,  and  (3)  any 
health  care  providers  that  transmit  any 
health  information  in  electronic  form  in 
connection  with  the  transactions 
referred  to  in  section  1173(a)(1)  of  the 
Act. 

This  section  also  contains 
requirements  concerning  standard 
setting. 

•  TTie  Secretary  may  adopt  a  standard 
developed,  adopted,  or  modified  by  a 
standard  setting  organization  (that  is,  an 
organization  accredited  by  the  American 
National  Standards  Institute  (ANSI)) 
that  has  consulted  with  the  National 
Uniform  Billing  Committee  (NUBC),  the 
National  Uniform  Claim  Committee 
(NUCC),  VVEDI.  and  the  American 
Dental  Association  (ADA). 

•  The  Secretary  may  also  adopt  a 
standard  other  than  one  established  by 
a  standard  setting  organization,  if  the 
different  standard  will  reduce  costs  for 
health  care  providers  and  health  plans, 
the  different  standard  is  promulgated 
through  negotiated  rulemaking 
procedures,  and  the  Secretary  consults 
with  each  of  the  above-named  groups. 

•  If  no  standard  has  been  adopted  by 
any  standard  setting  organization,  the 
Secretary  is  to  rely  on  the 
recommendations  of  the  National 
Committee  on  Vital  and  Health 
Statistics  (NCVHS)  and  consult  with 
each  of  the  above-named  groups. 

In  complying  with  the  requirements 
of  part  C  of  title  XI.  the  Secretary  must 
rely  on  the  recommendations  of  the 
NCVHS,  consult  with  appropriate  State. 
Federal,  and  private  agencies  or 
organizations,  and  publish  the 
recommendations  of  the  NCVHS  in  the 
Federal  Register. 

Paragraph  (a)  of  section  1173  of  the 
Act  requires  that  the  Secretary  adopt 
standards  for  financial  and 
administrative  transactions,  and  data 


elements  for  those  transactions,  to 
enable  health  information  to  be 
exchanged  electronically.  Standards  are 
required  for  the  following  transactions: 
health  claims,  health  encounter 
information,  health  claims  attachments, 
health  plan  enrollments  and 
disenrollments,  health  plan  eligibility, 
health  care  payment  and  remittance 
advice,  health  plan  premium  payments, 
first  report  of  injury,  health  claim  status, 
and  referral  certification  and 
authorization.  In  addition,  the  Secretary 
is  required  to  adopt  standards  for  any 
other  financial  and  administrative 
transactions  that  are  determined  to  be 
appropriate  by  the  Secretary. 

Paragraph  (b)  of  section  1173  of  the 
Act  requires  the  Secretary  to  adopt 
standards  for  unique  health  identifiers 
for  all  individuals,  employers,  health 
plans,  and  health  care  providers  and 
requires  further  that  the  adopted 
standards  specify  for  what  purposes 
unique  health  identifiers  may  be  used. 

Paragraphs  (c)  through  (f)  of  section 
1173  of  the  Act  require  the  Secretary  to 
establish  standards  for  code  sets  for 
each  data  element  for  each  health  care 
transaction  listed  above,  security 
standards  for  health  care  information 
systems,  standards  for  electronic 
signatures  (established  together  with  the 
Secretary  of  Commerce),  and  standards 
for  the  transmission  of  data  elements 
needed  for  the  coordination  of  benefits 
and  sequential  processing  of  claims. 
Compliance  with  electronic  signature 
standards  will  be  deemed  to  satisfy  both 
State  and  Federal  requirements  for 
written  signatures  with  respect  to  the 
transactions  listed  in  paragraph  (a)  of 
section  1173  of  the  Act. 

In  section  1174  of  the  Act,  the 
Secretary  is  required  to  adopt  standards 
for  all  of  the  above  transactions,  except 
claims  attachments,  within  18  months 
of  enactment.  The  standards  for  claims 
attachments  must  be  adopted  within  30 
months  of  enactment.  Generally,  after  a 
standard  is  established  it  cannot  be 
changed  during  the  first  year  except  for 
changes  that  are  necessary  to  permit 
compliance  with  the  standard. 
Modifications  to  any  of  these  standards 
may  be  made  after  the  first  year,  but  not 
more  frequently  than  once  every  12 
months.  "The  Secretary  must  also  ensure 
that  procedures  exist  for  the  routine 
maintenance,  testing,  enhancement,  and 
expansion  of  code  sets  and  that  there  are 
crosswalks  from  prior  versions. 

Section  1175  of  the  Act  prohibits 
health  plans  from  refusing  to  process  or 
delaying  the  processing  of  a  transaction 
that  is  presented  in  standard  format. 
The  Act's  requirements  are  not  limited 
to  health  plans;  however,  each  person  to 
whom  a  standard  or  implementation 
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specification  applies  is  required  to 
comply  with  the  standard  within  24 
months  (or  36  months  tor  small  health 
plans)  of  its  adoption.  A  health  plan  or 
other  entity  may.  of  course,  comply 
voluntarily  before  the  effective  date. 
Entities  may  comply  by  using  a  health 
care  clearinghouse  to  transmit  or  receive 
the  standard  transactions.  Compliance 
with  modifications  and  implementation 
specifications  to  standards  must  be 
accomplished  by  a  date  designated  by 
the  Secretary.  This  date  may  not  be 
earlier  than  180  days  after  the  notice  of 
change. 

Section  1176  of  the  Act  establishes  a 
civil  monetary  penalty  for  violation  of 
the  provisions  in  part  C  of  title  XI  of  the 
Act,  subject  to  several  limitations.  The 
Secretary  is  required  by  statute  to 
impose  penalties  of  not  more  than  $100 
per  violation  on  any  person  who  fails  to 
comply  with  a  standard,  except  that  the 
total  amount  imposed  on  any  one 
person  in  each  calendar  year  may  not 
exceed  $25,000  for  violations  of  one 
requirement.  The  procedural  provisions 
in  section  1128A  of  the  Act.  "Civil 
Monetary  Penalties,"  are  applicable. 

Section  1177  of  the  Act  establishes 
penalties  for  a  knowing  misuse  of 
unique  health  identifiers  and 
individually  identifiable  health 
information:  (1)  A  fine  of  not  more  than 
$50,000  and/or  imprisonment  of  not 
more  than  1  year;  (2)  if  misuse  is  "under 
false  pretenses.  "  a  fine  of  not  more  than 
$100,000  and/or  imprisonment  of  not 
more  than  5  years;  and  (3)  if  misuse  is 
with  intent  to  sell,  transfer,  or  use 
individually  identifiable  health 
information  for  commercial  advantage, 
personal  gain,  or  malicious  harm,  a  fine 
of  not  more  than  $250,000  and/or 
imprisonment  of  not  more  than  10 
years. 

Under  section  1178  of  the  Act,  the 
provisions  of  part  C  of  title  XI  of  the 
Act,  as  well  as  any  standards 
established  under  them,  supersede  any 
State  law  that  is  contrary  to  them. 
However,  the  Secretary  may.  for 
statutorily  specified  reasons,  waive  this 
provision. 

Finally,  section  1179  of  the  Act  makes 
the  above  provisions  inapplicable  to 
financial  institutions  or  anyone  acting 
on  behalf  of  a  financial  institution  when 
"authorizing,  processing,  clearing, 
settling,  billing,  transferring, 
reconciling,  or  collecting  payments  for  a 
financial  institution." 

(Concerning  this  last  provision,  the 
conference  report,  in  its  discussion  on 
section  1178,  states: 

"The  conferees  do  not  intend  to  exclude 
the  activities  of  financial  institutions  or  their 
contractors  from  compliance  with  the 
standards  adopted  under  this  part  if  such 


activities  would  be  subject  to  this  part. 
However,  conferees  intend  that  this  part  does 
not  apply  to  use  or  disclosure  of  information 
when  an  individual  utilizes  a  payment 
system  to  make  a  payment  for,  or  related  to. 
health  plan  premiums  or  health  care.  For 
example,  the  exchange  of  information 
between  participants  in  a  credit  card  system 
in  connection  with  processing  a  credit  card 
payment  for  health  care  would  not  be 
covered  by  this  part.  Similarly  sending  a 
checking  account  statement  to  an  account 
holder  who  uses  a  credit  or  debit  card  to  pay 
for  health  care  services,  would  not  be 
covered  by  this  part.  However,  this  part  does 
apply  if  a  company  clears  health  care  claims, 
the  health  care  claims  activities  remain 
subject  to  the  requirements  of  this  part.") 
(H.R.  Rep.  No.  736. 104th  Cong.,  2nd  Sess. 
268-269  (1996)) 

D.  Process  for  Developing  National 
Standards 

The  Secretary  has  formulated  a  5-part 
strategy  for  developing  and 
implementing  the  standards  mandated 
under  Part  C  of  title  XI  of  the  Act: 

1.  To  ensure  necessary  interagency 
coordination  and  required  interaction 
with  other  Federal  departments  and  the 
private  sector,  establish 
interdepartmental  implementation 
teams  to  identify  and  assess  potential 
standards  for  adoption.  The  subject 
matter  of  the  teaps  includes  claims/ 
encounters,  identifiers,  enrollment/ 
eligibility,  systems  security,  and 
medical  coding/classification.  Another 
team  addresses  cross-cutting  issues  and 
coordinates  the  subject  matter  teams. 
The  teams  consult  with  external  groups 
such  as  the  NCVHS'  Workgroup  on  Data 
Standards.  WEDI,  ANSI's  Health 
Informatics  Standards  Board,  the  NUCC, 
the  NUBC,  and  the  ADA.  The  teams  are 
charged  with  developing  regulations 
and  other  necessary  documents  and 
making  recommendations  for  the 
various  standards  to  the  HHS'  Data 
Council  through  its  Committee  on 
Health  Data  Standards.  (The  HHS  Data 
Council  is  the  focal  point  for 
consideration  of  data  policy  issues.  It 
reports  directly  to  the  Secretary  and 
advises  the  Secretary  on  data  standards 
and  privacy  issues.) 

2.  Develop  recommendations  for 
standards  to  be  adopted. 

3.  Publish  proposed  rules  in  the 
Federal  Register  describing  the 
standards.  Each  proposed  rule  provides 
the  public  with  a  60-day  comment 
period. 

4.  Analyze  public  comments  and 
publish  the  final  rules  in  the  Federal 
Register 

5  Distribute  standards  and  coordinate 
preparation  and  distribution  of 
implementation  guides. 

This  strategy  affords  many 
opportunities  for  involvement  of 


interested  and  affected  parties  in 
standards  development  and  adoption: 

•  Participate  with  standards 
development  organizations. 

•  Provide  written  input  to  the 
NCVHS. 

•  Provide  written  input  to  the 
Secretary  of  HHS. 

•  Provide  testimony  at  NCVHS' 
public  meetings. 

•  Comment  on  the  proposed  rules  for 
each  of  the  proposed  standards. 

•  Invite  HHS  staff  to  meetings  with 
public  and  private  sector  organizations 
or  meet  directly  with  senior  HHS  staff 
involved  in  the  implementation  process. 

The  implementation  teams  charged 
vsdth  reviewing  standards  for 
designation  as  required  national 
standards  under  the  statute  have 
defined,  with  significant  input  from  the 
health  care  industry,  a  set  of  principles 
for  guiding  choices  for  the  standards  to 
be  adopted  by  the  Secretary.  These 
principles  are  based  on  direct 
specifications  in  HIPAA  and  the 
purpose  of  the  law,  principles  that  are 
consistent  with  the  regulatory 
philosophy  set  forth  in  Executive  Order 
12866  and  the  Paperv%ork  Reduction  Act 
of  1995.  To  be  designated  as  a  HIPAA 
standard,  each  standard  should: 

1.  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
by  leading  to  cost  reductions  for  or 
improvements  in  benefits  from 
electronic  health  care  transactions. 

2.  Meet  the  needs  of  the  health  data 
standards  user  community,  particularly 
health  care  providers,  health  plans,  and 
health  care  clearinghouses. 

3.  Be  consistent  and  uniform  with  the 
other  HIPAA  standards — their  data 
element  definitions  and  codes  and  their 
privacy  and  security  requirements — 
and,  secondarily,  with  other  private  and 
public  sector  health  data  standards. 

4.  Have  low  additional  development 
and  implementation  costs  relative  to  the 
benefits  of  using  the  standard. 

5.  Be  supported  by  an  ANSI- 
accredited  standards  developing 
organization  or  other  private  or  public 
organization  that  will  ensure  continuity 
and  efficient  updating  of  the  standard 
over  time. 

6.  Have  timely  development,  testing, 
implementation,  and  updating 
procedures  to  achieve  administrative 
simplification  benefits  faster. 

7.  Be  technologically  independent  of 
the  computer  platforms  and 
transmission  protocols  used  in 
electronic  transactions,  except  when 
they  are  explicitly  part  of  the  standard. 

8.  Be  precise  and  unambiguous,  but  as 
simple  as  possible. 

9.  Keep  data  collection  and 
paperwork  burdens  on  users  as  low  as 
is  feasible. 
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10.  Incorporate  flexibility  to  adapt 
more  easily  to  changes  in  the  health  care 
infrastructure  (such  as  new  services, 
organizations,  and  provider  types)  and 
information  technology. 

A  master  data  dictionary  providing  for 
common  data  definitions  across  the 
standards  selected  for  implementation 
under  HIPAA  will  be  developed  and 
maintained.  We  intend  for  the  data 
element  definitions  to  be  precise, 
unambiguous,  and  consistently  applied. 
The  transaction-specific  reports  and 
general  reports  from  the  master  data 
dictionary  will  be  readily  available  to 
the  public.  At  a  minimum,  the 
information  presented  will  include  data 
element  names,  definitions,  and 
appropriate  references  to  the 
transactions  where  they  are  used. 

This  proposed  rule  would  establish 
the  standard  health  care  provider 
identifier  and  is  the  first  proposed 
standard  under  HIPAA.  The  remaining 
standards  will  be  grouped,  to  the  extent 
possible,  by  subject  matter  and  audience 
in  future  regulations.  We  anticipate 
publishing  several  more  separate 
documents  to  promulgate  the  remaining 
standards  required  under  HIPAA. 

II.  Provisions  of  the  Proposed 
Regulations 

(Please  label  written  and  e-mailed  comments 
about  this  section  with  the  subject: 
Provisions. 1 

In  this  proposed  rule,  we  propose  a 
standard  health  care  provider  identifier 
and  requirements  concerning  its 
implementation.  This  rule  would 
establish  requirements  that  health  plans, 
health  care  providers,  and  health  care 
clearinghouses  would  have  to  meet  to 
comply  with  the  statutory  requirement 
to  use  a  unique  identifier  in  electronic 
transactions. 

We  propose  to  add  a  new  part  to  title 
45  of  the  Code  of  Federal  Regulations 
for  health  plans,  health  care  providers, 
and  health  care  clearinghouses  in 
general.  The  new  part  would  be  part  142 
of  title  45  and  would  be  titled 
"Administrative  Requirements." 
Subpart  D  would  contain  provisions 
specific  to  the  NPI. 

A.  Applicability 

Section  262  of  HIPAA  applies  to  all 
health  plans,  all  health  care 
clearinghouses,  and  any  health  care 
providers  that  transmit  any  health 
information  in  electronic  form  in 
connection  with  transactions  referred  to 
in  section  1173(a)(1)  of  the  Act.  Our 
proposed  rules  (at  45  CFR  142.102) 
would  apply  to  the  health  plans  and 
health  care  clearinghouses  as  well,  but 
we  would  clarify  the  statutory  language 
in  our  regulations  for  health  care 


providers:  we  would  have  the 
regulations  apply  to  any  health  care 
provider  only  when  electronically 
transmitting  any  of  the  transactions  to 
which  section  1173(a)(1)  of  the  Act 
refers. 

Electronic  transmissions  would 
include  transmissions  using  all  media, 
even  when  the  transmission  is 
physically  moved  from  one  location  to 
another  using  magnetic  tape,  disk,  or  CD 
media.  Transmissions  over  the  Internet 
(wide-open).  Extranet  (using  Internet 
technology  to  link  a  business  with 
information  only  accessible  to 
collaborating  parties),  leased  lines,  dial- 
up  lines,  and  private  networks  are  all 
included.  Telephone  voice  response  and 
"faxback"  systems  would  not  be 
included.  The  "HTML"  interaction 
between  a  server  and  a  browser  by 
which  the  elements  of  a  transaction  are 
solicited  from  a  user  would  not  be 
included,  but  once  assembled  into  a 
transaction  by  the  server,  transmission 
of  the  full  transaction  to  another 
corporate  entity,  such  as  a  health  plan, 
would  be  required  to  comply. 

Our  regulations  would  apply  to  health 
care  clearinghouses  when  transmitting 
transactions  to.  and  receiving 
transactions  from,  a  health  care  provider 
or  health  plan  that  transmits  and 
receives  standard  transactions  (as 
defined  under  "transaction")  and  at  all 
times  when  transmitting  to  or  receiving 
electronic  transactions  from  another 
health  care  clearinghouse.  The  law 
would  apply  to  each  health  care 
provider  when  transmitting  or  receiving 
any  electronic  transaction. 

The  law  applies  to  health  plans  for  all 
transactions. 

Section  142.104  would  contain  the 
following  provisions  (from  section  1175 
of  the  Act): 

If  a  person  desires  to  conduct  a 
transaction  (as  defined  in  §  142.103) 
with  a  health  plan  as  a  standard 
transaction,  the  following  apply: 

(1)  The  health  plan  may  not  refuse  to 
conduct  the  transaction  as  a  standard 
transaction. 

(2)  The  health  plan  may  not  delay  the 
transaction  or  otherwise  adversely 
affect,  or  attempt  to  adversely  affect,  the 
person  or  the  transaction  on  the  ground 
that  the  transaction  is  a  standard 
transaction. 

(3)  The  information  transmitted  and 
received  in  connection  with  the 
transaction  must  be  in  the  form  of 
standard  data  elements  of  health 
information. 

As  a  further  requirement,  we  would 
require  that  a  health  plan  that  conducts 
transactions  through  an  agent  assure 
that  the  agent  meets  all  the  requirements 
of  part  142  that  apply  to  the  health  plan. 


Section  142.105  would  state  that  a 
person  or  other  entity  may  meet  the 
requirements  of  §  142.104  by  either — 

(1)  Transmitting  and  receiving 
standard  data  elements,  or 

(2)  Submitting  nonstandard  data 
elements  to  a  health  care  clearinghouse 
for  processing  into  standard  data 
elements  and  transmission  by  the  health 
care  clearinghouse  and  receiving 
standard  data  elements  through  the 
clearinghouse. 

Healtn  care  clearinghouses  would  be 
able  to  accept  nonstandard  transactions 
for  the  sole  purpose  of  translating  them 
into  standard  transactions  for  sending 
customers  and  would  be  able  to  accept 
standard  transactions  and  translate  them 
into  nonstandard  formats  for  receiving 
customers.  We  would  state  in  §  142.105 
that  the  transmission  of  nonstandard 
transactions,  under  contract,  between  a 
health  plan  or  a  health  care  provider 
and  a  health  care  clearinghouse  would 
not  violate  the  law. 

Transmissions  within  a  corporate 
entity  would  not  be  required  to  comply 
with  the  standards.  A  hospital  that  is 
wholly  owned  by  a  managed  care 
company  would  not  have  to  use  the 
standards  to  pass  encounter  information 
back  to  the  home  office,  but  it  would 
have  to  use  the  standard  claims 
transaction  to  submit  a  claim  to  another 
health  plan.  Another  example  might  be 
transactions  within  Federal  agencies 
and  their  contractors  and  between  State 
agencies  within  the  same  State.  For 
example.  Medicare  enters  into  contracts 
with  insurance  companies  and  common 
working  file  sites  that  process  Medicare 
claims  using  government  furnished 
software.  There  is  constant 
communication,  on  a  private  network, 
between  HCFA  Central  Office  and  the 
Medicare  carriers,  intermediaries  and 
common  working  file  sites.  This 
communication  may  continue  in 
nonstandard  mode.  However,  these 
contractors  must  comply  with  the 
standards  when  exchanging  any  of  the 
transactions  covered  by  HIPAA  with  an 
entity  outside  these  "corporate" 
boundaries. 

B.  Definitions 

Section  1171  of  the  Act  defines 
several  terms  and  our  proposed  rules 
would,  for  the  most  part,  simply  restate 
the  law.  The  terms  that  we  are  defining 
in  this  proposed  rule  follow: 

1.  Code  set. 

We  would  define  "code  set"  as 
section  1171(1)  of  the  Act  does:  "code 
set"  means  any  set  of  codes  used  for 
encoding  data  elements,  such  as  tables 
of  terms,  medical  concepts,  medical 
diagnostic  codes,  or  medical  procedure 
codes. 
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2.  Health  care  clearinghouse 
We  would  define  "health  care 

clearinghouse"  as  section  1171(2)  of  the 
Act  does,  but  we  are  adding  a  further, 
clarifying  sentence  The  statute  defines 
a  "health  care  clearinghouse"  as  a 
public  or  private  entity  that  processes  or 
facilitates  the  processing  of  nonstandard 
data  elements  of  health  information  into 
standard  data  elements  We  would 
further  explain  that  such  an  entity  is 
one  that  currently  receives  health  care 
transactions  from  health  care  providers 
and  other  entities,  translates  the  data 
from  a  given  format  into  one  acceptable 
to  the  intended  recipient  and  forwards 
the  processed  transaction  to  appropriate 
health  plans  and  other  clearinghouses. 
as  necessary,  for  further  action. 

There  are  currently  a  number  of* 
private  clearinghouses  that  perform 
these  functions  for  health  care 
providers.  For  purposes  of  this  rule,  we 
would  consider  billing  services, 
repricing  companies,  community  health 
management  information  systems  or 
community  health  information  systems, 
value-added  networks,  and  switches 
performing  these  functions  to  be  health 
care  clearinghouses. 

3.  Health  care  provider. 

As  defined  by  section  1171(3)  of  the 
Act,  a  "health  care  provider"  is  a 
provider  of  services  as  defined  in 
section  1861(u)  of  the  Act.  a  provider  of 
medical  or  other  health  services  as 
defined  in  section  1861(s)  of  the  Act, 
and  any  other  person  who  furnishes 
health  care  services  or  supplies.  Our 
regulations  would  define  "health  care 
provider"  as  the  statute  does  and  clarify 
that  the  definition  of  a  health  care 
provider  is  limited  to  those  entities  that 
furnish,  or  bill  and  are  paid  for,  health 
care  services  in  the  normal  course  of 
business. 

The  statutory  definition  of  a  health 
care  provider  is  broad.  Section  1861(u) 
contains  the  Medicare  definition  of  a 
provider,  which  encompasses 
institutional  providers  such  as 
hospitals,  skilled  nursing  facilities, 
home  health  agencies,  and 
comprehensive  outpatient  rehabilitation 
facilities.  Section  1861(s)  defines  other 
Medicare  facilities  and  practitioners, 
including  assorted  clinics  and  centers, 
physicians,  clinical  laboratories,  various 
licensed/certified  health  care 
practitioners,  and  suppliers  of  durable 
medical  equipment.  The  last  portion  of 
the  definition  encompasses  any 
appropriately  licensed  or  certified 
health  care  practitioners  or 
organizations,  including  pharmacies 
and  nursing  homes  and  many  types  of 
therapists,  technicians,  and  aides.  It  also 
includes  anv  other  individual  or 
organization  that  furnishes  health  care 


ser%ices  or  supplies.  We  beUeve  that  an 
individual  or  organization  that  bills  and 
is  paid  for  health  care  services  or 
supplies  is  also  a  health  care  provider 
for  purposes  of  the  statute. 

Section  1 173(b)(1)  of  the  Act  requires 
•he  Secretan.  to  adopt  standards  for 
unique  identifiers  for  all  health  care 
providers.  The  definition  of  a  "health 
care  provider  '  at  section  1171(3) 
includes  all  Medicare  providers  and 
"any  other  person  furnishing  health  care 
services  and  supplies."  These  two 
provisions  require  that  provider 
identifiers  may  not  be  limited  to  only 
those  health  care  providers  that  bill 
electronically  or  those  that  bill  in  their 
own  right.  Instead  provider  identifiers 
will  eventually  be  available  to  all  those 
that  provide  health  services.  Penalties 
for  failure  to  use  the  correct  identifiers, 
however,  are  limited  to  those  that  fail  to 
use  the  identifiers  or  other  standards  in 
the  nine  designated  electronic 
transactions.  As  we  discuss  under  a 
later  section  in  this  preamble,  III. 
Implementation  of  the  NPI,  we  do  not 
expect  to  be  able  to  assign  identifiers 
immediately  to  all  health  care  providers 
that  do  not  participate  in  electronic 
transactions. 

Our  proposed  definition  of  a  health 
care  provider  would  not  include  health 
industry  workers  who  support  the 
provision  of  health  care  but  who  do  not 
provide  health  services,  such  as 
admissions  and  billing  personnel, 
housekeeping  staff,  and  orderlies. 

We  describe  two  alternatives  for 
defining  general  categories  of  health 
care  providers  for  enumeration 
purposes.  In  the  first,  we  would 
categorize  health  care  providers  as 
individuals,  organizations,  or  groups.  In 
the  second,  we  would  categorize  health 
care  providers  as  individuals  or 
organizations,  which  would  include 
groups.  The  data  to  be  collected  for  each 
category  of  health  care  provider  are 
described  in  the  preamble  in  section  IV. 
B.  Data  Elements.  We  welcome  your 
comments  on  whether  group  providers 
need  to  be  distinguished  from 
organization  providers. 

Individuals  are  treated  differently 
than  organizations  and  groups  because 
the  data  available  to  search  for 
duplicates  (for  example,  date  and  place 
of  birth)  are  different.  Organizations  and 
groups  may  need  to  be  treated 
differently  from  each  other  because  it  is 
possible  that  a  group  is  not  specifically 
licensed  or  certified  to  provide  health 
care,  whereas  an  organization  usually  is. 
It  may,  therefore,  be  important  to  be  able 
to  link  the  individual  members  to  the 
group.  It  would  not  be  possible  to 
distinguish  one  categorv  from  another 
by  looking  at  the  NPI.  the  MPS  would 


contain  the  kinds  of  data  necessary  lo 
adequately  categorize  each  health  care 
provider. 

The  categories  are  described  as 
follows: 

Individual — A  human  being  who  is 
Ucensed,  certified  or  otherwise 
authorized  to  perform  medical  services 
or  provide  medical  care,  equipment 
and/or  supplies  in  the  normal  course  of 
business.  Examples  of  indi\iduals  are 
physicians,  nurses,  dentists, 
pharmacists,  and  physical  therapists. 

Organization — An  entity,  other  than 
an  individual,  that  is  licensed,  certified 
or  otherwise  authorized  to  provide 
medical  services,  care,  equipment  or 
supplies  in  the  normal  course  of 
business.  The  licensure,  certification,  or 
other  recognition  is  granted  to  the 
organization  entity.  Individual  owners, 
managers,  or  employees  of  the 
organization  may  also  be  certified, 
licensed,  or  otherwise  recognized  as 
individual  health  care  providers  in  their 
own  right.  Each  separate  physical 
location  of  an  organization,  each 
member  of  an  organization  chain,  and 
each  subpart  of  an  organization  that 
needs  to  be  identified  would  receive  its 
own  NPI.  NPIs  of  organization  providers 
would  not  be  linked  within  the  NPS  to 
NPIs  of  other  health  care  providers. 
Examples  of  organizations  are  hospitals, 
laboratories,  ambulance  companies, 
health  maintenance  organizations,  and 
pharmacies. 

In  the  first  alternative  for  categorizing 
health  care  providers,  as  described 
above,  we  would  distinguish  a  group 
from  an  organization.  We  would  define 
a  group  as  follows: 

Group — An  entity  composed  of  one  or 
more  individuals  (as  defined  above), 
generally  created  to  provide  coverage  of 
patients'  needs  in  terms  of  office  hours, 
professional  backup  and  support,  or 
range  of  services  resulting  in  specific 
billing  or  payment  arrangements.  It  is 
possible  that  the  group  itself  is  not 
licensed  or  certified,  but  the 
individual(s)  who  compose  the  group 
are  licensed,  certified  or  otherwise 
authorized  to  provide  health  care 
services.  The  NPIs  of  the  group 
member(s)  would  be  linked  within  the 
NPS  to  the  NPI  of  the  group.  An 
individual  can  be  a  member  of  multiple 
groups.  Examples  of  groups  are  (1)  two 
physicians  practicing  as  a  group  where 
they  bill  and  receive  payment  for  their 
services  as  a  group  and  (2)  an 
incorporated  individual  billing  and 
receiving  payment  as  a  corporation. 

The  owmership  of  a  group  or 
organization  can  change  if  it  is  sold, 
consolidated,  or  merged,  or  if  control 
changes  due  to  stock  acquisition.  In 
many  cases,  the  nature  of  the  provider 
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it!>ulf  (fur  example,  its  lucdtioit,  stdfl  ur 
types  of  services  provided)  is  not 
affected.  In  general,  the  NPI  of  the 
provider  should  not  change  in  these 
situations  unless  the  change  of 
ownership  affects  the  nature  of  the 
provider.  (Example:  If  a  hospital  is 
acquired  and  then  converted  to  a 
rehabilitation  center,  it  would  need  to 
obtain  a  new  NPI.)  There  may  also  be 
circumstances  where  a  new  NPI  should 
be  issued.  (Example:  a  physicians'  group 
practice  operating  as  a  partnership 
dissolves  that  partnership  and  another 
partnership  of  physicians  acquires  and 
operates  the  practice.)  We  solicit 
comments  on  rules  to  be  applied. 

We  discuss  the  enumeration  of  health 
care  providers  in  more  detail,  in  III. 
Implementation  of  the  NPI,  later  in  this 
preamble. 

4.  Health  information. 

"Health  information."  as  defmed  in 
section  1171  of  the  Act.  means  any 
information,  whether  oral  or  recorded  in 
any  form  or  medium,  that — 

•  Is  created  or  received  by  a  health 
care  provider,  health  plan,  public  health 
authority,  employer,  life  insurer,  school 
or  university,  or  health  care 
clearinghouse:  and 

•  Relates  to  the  past,  present,  or 
future  physical  or  mental  health  or 
condition  of  an  individual:  the 
provision  of  health  care  to  an 
individual:  or  the  past,  present,  or 
future  payment  for  the  provision  of 
health  care  to  an  individual. 

We  propose  the  same  defmition  for 
our  regulations, 

5.  Health  plan. 

We  propose  that  a  "health  plan"  be 
defined  essentially  as  section  1171  of 
the  Act  defines  it.  Section  1171  of  the 
Act  cross  refers  to  definitions  in  section 
2791  of  the  Public  Health  Service  Act 
(as  added  by  Public  Law  104-191.  42 
U.S.C.  300gg-91):  we  would  incorporate 
those  definitions  as  currently  stated  into 
our  proposed  definitions  for  the 
convenience  of  the  public,  We  note  that 
many  of  these  terms  are  defined  in  other 
statutes,  such  as  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA).  Public  Uw  93^06.  29  U.S.C. 
1002(7)  and  the  Public  Health  Service 
Act.  Our  definitions  are  based  on  the 
roles  of  plans  in  conducting 
administrative  transactions,  and  any 
differences  should  not  be  construed  to 
affect  other  statutes. 

For  purposes  of  implementing  the 
provisions  of  administrative 
simplification,  a  "health  plan"  would  be 
an  individual  or  group  health  plan  that 
provides,  or  pays  the  cost  of,  medical 
care.  This  definition  includes,  but  is  not 
limited  to,  the  13  types  of  plans  listed 
in  the  statute.  On  the  other  hand,  plans 


such  ds  property  and  casualty  insurance 
plans  and  workers  compensation  plans, 
which  may  pay  health  care  costs  in  the 
course  of  administering  nonhealth  care 
benefits,  are  not  considered  to  be  health 
plans  in  the  proposed  definition  of 
health  plan.  Of  course,  these  plans  may 
voluntarily  adopt  these  standards  for 
their  own  business  needs.  At  some 
future  time,  the  Congress  may  choose  to 
expressly  include  some  or  all  of  these 
plans  in  the  list  of  health  plans  that 
must  comply  with  the  standards. 

Health  plans  often  carry  out  their 
business  functions  through  agents,  such 
as  plan  administrators  (including  third 
party  administrators),  entities  that  are 
under  "administrative  services  only" 
(ASO)  contracts,  claims  processors,  and 
fiscal  agents.  These  agents  may  or  may 
not  be  heahh  plans  in  their  own  right; 
for  example,  a  health  plan  may  act  as 
another  health  plan's  agent  as  another 
line  of  business.  As  stated  earlier,  a 
health  plan  that  conducts  HIPAA 
transactions  through  an  agent  is 
required  to  assure  that  the  agent  meets 
all  HIPAA  requirements  that  apply  to 
the  plan  itself. 

"Health  plan"  includes  the  following, 
singly  or  in  combination: 

a.  "Group  health  plan"  (as  currently 
defined  by  section  2791(a)  of  the  Public 
Health  Service  Act).  A  group  health 
plan  is  a  plan  that  has  50  or  more 
participants  (as  the  term  "participant"  is 
currently  defined  by  section  3(7)  of 
ERISA)  or  is  administered  by  an  entity 
other  than  the  employer  that  established 
and  maintains  the  plan.  This  definition 
includes  both  insured  and  self-insured 
plans.  We  define  "participant" 
separately  below. 

Section  2791(a)(1)  of  the  Public 
Health  Service  Act  defines  "group 
health  plan"  as  an  employee  welfare 
benefit  plan  (as  currently  defined  in 
section  3(1)  of  ERISA)  to  the  extent  that 
the  plan  provides  medical  care, 
including  items  and  services  paid  for  as 
medical  care,  to  employees  or  their 
dependents  directly  or  through 
insurance,  or  otherwise. 

It  should  be  noted  that  group  health 
plans  that  have  fewer  than  50 
participants  and  that  are  administered 
by  the  employer  would  be  excluded 
from  this  definition  and  would  not  be 
subject  to  the  administrative 
simplification  provisions  of  HIPAA. 

b.  "Health  insurance  issuer"  (as 
currently  defined  by  section  2791(b)  of 
the  Public  Health  Service  Act). 

Section  2791(b)(2)  of  the  Public 
Health  Service  Act  currently  defines  a 
"health  insurance  issuer"  as  an 
insurance  company,  insurance  service, 
or  insurance  organization  that  is 
licensed  to  engage  in  the  business  of 


insurance  in  a  State  and  is  subject  to 
State  law  that  regulates  insurance. 

c.  "Health  maintenance  organization" 
(as  currently  defined  by  section  2791(b) 
of  the  Public  Health  Service  Act). 

Section  2791(b)  of  the  Public  Heahh 
Service  Act  currently  deflhes  a  "health 
maintenance  organization"  as  a 
Federally  qualified  health  maintenance 
organization,  an  organization  recognized 
as  such  under  State  law.  or  a  similar 
organization  regulated  for  solvency 
under  State  law  in  the  same  manner  and 
to  the  same  extent  as  such  a  health 
maintenance  organization-  These 
organizations  may  include  preferred 
provider  organizations,  provider 
sponsored  organizations,  independent 
practice  associations,  competitive 
medical  plans,  exclusive  provider 
organizations,  and  foundations  for 
medical  care. 

d.  Part  A  or  Part  B  of  the  Medicare 
program  (title  XVIII  of  the  Act). 

e.  The  Medicaid  program  (title  XIX  of 
the  Act). 

f.  A  "Medicare  supplemental  policy" 
as  defined  under  section  1882(g)(1)  of 
the  Act. 

Section  1882(g)(1)  of  the  Act  defines 
a  "Medicare  supplemental  policy"  as  a 
health  insurance  policy  that  a  private 
entity  offers  a  Medicare  beneficiary  to 
provide  payment  for  expenses  incurred 
for  services  and  items  that  are  not 
reimbursed  by  Medicare  because  of 
deductible,  coinsurance,  or  other 
limitations  under  Medicare.  The 
statutory  definition  of  a  Medicare 
supplemental  policy  excludes  a  number 
of  plans  that  are  generally  considered  to 
be  Medicare  supplemental  plans,  such 
as  health  plans  for  employees  and 
former  employees  and  for  members  and 
former  members  of  trade  associations 
and  unions.  A  number  of  these  health 
plans  may  be  included  under  the 
definitions  of  "group  health  plan"  or 
"health  insurance  issuer",  as  defined  in 
a.  and  b.  above. 

g.  A  "long-term  care  policy." 
including  a  nursing  home  fixed- 
indemnity  policy.  A  "long-term  care 
policy"  is  considered  to  be  a  health  plan 
regardless  of  how  comprehensive  it  is. 
We  recognize  the  long-term  care 
insurance  segment  of  the  industry  is 
largely  unautomated  and  we  welcome 
comments  regarding  the  impact  of 
HIPAA  on  the  long-term  care  segment. 

h.  An  employee  welfare  benefit  plan 
or  any  other  arrangement  that  is 
established  or  maintained  for  the 
purpose  of  offering  or  providing  health 
benefits  to  the  employees  of  two  or  more 
employers.  This  includes  plans  and 
other  arrangements  that  are  referred  to 
as  multiple  employer  welfare 
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arrangements  ("MEWAs")  as  defined  in 
section  3(40)  of  ERISA. 

i.  The  health  care  program  for  active 
military  personnel  under  title  10  of  the 
United  States  Code. 

j.  The  veterans  health  care  program 
under  chapter  17  of  title  38  of  the 
United  States  Code. 

This  health  plan  primarily  furnishes 
medical  care  through  hospitals  and 
clinics  administered  by  the  Department 
of  Veterans  Affairs  for  veterans  with  a 
service-connected  disability  that  is 
compensable.  Veterans  with  non- 
service-connected  disabilities  (and  no 
other  health  benefit  plan)  may  receive 
health  care  under  this  health  plan  to  the 
extent  resources  and  facilities  are 
available. 

k.  The  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS).  as  defined  in  10  U.S.C. 
1072(4). 

CHAMPUS  primarily  covers  services 
furnished  by  civilian  medical  providers 
to  dependents  of  active  duty  members  of 
the  uniformed  services  and  retirees  and 
their  dependents  under  age  65. 

1.  The  Indian  Health  Service  program 
under  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et 
seq.). 

This  program  furnishes  services, 
generally  through  its  own  health  care 
providers,  primarily  to  persons  who  are 
eligible  to  receive  services  because  they 
are  of  American  Indian  or  Alaskan 
Native  descent. 

m.  The  Federal  Employees  Health 
Benefits  Program  under  5  U.S.C.  chapter 
89. 

This  program  consists  of  health 
insurance  plans  offered  to  active  and 
retired  Federal  employees  and  their 
dependents.  Depending  on  the  health 
plan,  the  services  may  be  furnished  on 
a  fee-for-service  basis  or  through  a 
health  maintenance  organization. 

(Note:  Although  section  1171(5)(M)  of 
the  Act  refers  to  the  "Federal  Employees 
Health  Benefit  Plan,"  this  and  any  other 
rules  adopting  administrative 
simplification  standards  will  use  the 
correct  name,  the  Federal  Employees 
Health  Benefits  Program.  One  health 
plan  does  not  cover  all  Federal 
employees;  there  are  over  350  health 
plans  that  provide  health  benefits 
coverage  to  Federal  employees,  retirees, 
and  their  eligible  family  members. 
Therefore,  we  will  use  the  correct  name, 
the  Federal  Employees  Health  Benefits 
Program,  to  make  clear  that  the 
administrative  simplification  standards 
apply  to  all  health  plans  that  participate 
in  the  Program.) 

n.  Any  other  individual  or  group 
health  plan,  or  combination  thereof,  that 


provides  or  pays  for  the  cost  of  medical 
care. 

We  would  include  a  fourteenth 
category  of  health  plan  in  addition  to 
those  specifically  named  in  HIPAA.  as 
there  are  health  plans  that  do  not 
readily  fit  into  the  other  categories  but 
whose  major  purpose  is  providing 
health  benefits.  The  Secretary  would 
determine  which  of  these  plans  are 
health  plans  for  purposes  of  title  II  of 
HIPAA.  This  category  would  include 
the  Medicare  Plus  Choice  plans  that  will 
become  available  as  a  result  of  section 
1855  of  the  Act  as  amended  by  section 
4001  of  the  Balanced  Budget  Act  of  1997 
(Public  Law  105-33)  to  the  extent  that 
these  health  plans  do  not  fall  under  any 
other  category. 

6.  Medical  care. 

"Medical  care."  which  is  used  in  the 
definition  of  health  plan,  would  be 
defined  as  current  section  2791  of  the 
Public  Health  Service  Act  defines  it:  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease,  or  amounts  paid 
for  the  purpose  of  affecting  any  body 
structure  or  function  of  the  body; 
amounts  paid  for  transportation 
primarily  for  and  essential  to  these 
items;  and  amounts  paid  for  insurance 
covering  the  items  and  the 
transportation  specified  in  this 
definition. 

7.  Participant. 

We  would  define  the  term 
"participant  "  as  section  3(7)  of  ERISA 
currently  defines  it:  a  "participant"  is 
any  employee  or  former  employee  of  an 
employer,  or  any  member  or  former 
member  of  an  employee  organization, 
who  is  or  may  become  eligible  to  receive 
a  benefit  of  any  type  from  an  employee 
benefit  plan  that  covers  employees  of 
such  an  employer  or  members  of  such 
organizations,  or  whose  beneficiaries 
may  be  eligible  to  receive  any  such 
benefits.  An  "employee"  would  include 
an  individual  who  is  treated  as  an 
employee  under  section  401(c)(1)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  401(c)(1)). 

8.  Small  health  plan. 

We  would  define  a  "small  health 
plan"  as  a  group  health  plan  with  fewer 
than  50  participants. 

The  HIPAA  does  not  define  a  "small 
health  plan"  but  instead  leaves  the 
definition  to  be  determined  by  the 
Secretary.  The  Conference  Report 
suggests  that  the  appropriate  definition 
of  a  "small  health  plan"  is  found  in 
current  section  2791(a)  of  the  Public 
Health  Service  Act.  which  is  a  group 
health  plan  with  fewer  than  50 
participants.  We  would  also  define 
small  individual  health  plans  as  those 
with  fewer  than  50  participants. 

9.  Standard. 


Section  1171  of  the  Act  defines 
"standard."  when  used  with  reference 
to  a  data  element  of  health  information 
or  a  transaction  referred  to  in  section 
1173(a)(1)  of  the  Act,  as  any  such  data 
element  or  transaction  that  meets  each 
of  the  standards  and  implementation 
specifications  adopted  or  established  by 
the  Secretary  with  respect  to  the  data 
element  or  transaction  under  sections 
1172  through  1174  of  the  Act. 

Under  our  definition,  a  standard 
would  be  a  set  of  rules  for  a  set  of  codes, 
data  elements,  transactions,  or 
identifiers  promulgated  either  by  an 
organization  accredited  by  the  American 
National  Standards  Institute  or  HHS  for 
the  electronic  transmission  of  health 
information. 

10.  Transaction. 

"Transaction"  would  mean  the 
exchange  of  information  between  two 
parties  to  carry  out  financial  and 
administrative  activities  related  to 
health  care.  A  transaction  would  be  any 
of  the  transactions  listed  in  section 
1173(a)(2)  of  the  Act  and  any 
determined  appropriate  by  the  Secretary 
in  accordance  with  section  1173(a)(1)(B) 
of  the  Act.  We  present  them  below  in 
the  order  in  which  we  propose  to  list 
them  in  the  regulations  text  to  this 
document  and  in  the  regulations 
document  for  proposed  standards  for 
these  transactions  that  we  will  publish 
later. 

A  "transaction"  would  mean  any  of 
the  following: 

a.  Health  claims  or  equivalent 
encounter  information. 

This  transaction  may  be  used  to 
submit  health  care  claim  billing 
information,  encounter  information,  or 
both,  from  health  care  providers  to 
health  plans,  either  directly  or  via 
intermediary  billers  and  claims 
clearinghouses. 

b.  Health  care  payment  and 
remittance  advice. 

This  transaction  may  be  used  by  a 
health  plan  to  make  a  payment  to  a 
financial  institution  for  a  health  care 
provider  (sending  payment  only),  to 
send  an  explanation  of  benefits  or  a 
remittance  advice  directly  to  a  health 
care  provider  (sending  data  only),  or  to 
make  payment  and  send  an  explanation 
of  benefits  remittance  advice  to  a  health 
care  provider  via  a  financial  institution 
(sending  both  payment  and  data). 

c.  Coordination  of  benefits. 
This  transaction  can  be  used  to 

transmit  health  care  claims  and  billing 
payment  information  between  health 
plans  with  different  payment 
responsibilities  where  coordination  of 
benefits  is  required  or  between  health 
plans  and  regulatory  agencies  to 
monitor  the  rendering,  billing,  and/or 
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payment  of  health  care  services  within 
a  speciTic  health  care/insurance 
industry  segment. 

In  addition  to  the  nine  electronic 
transactions  specified  in  section 
1173(a)(2)ofthe  Act.  section  1173(0 
directs  the  Secretary  to  adopt  standards 
for  transferring  standard  data  elements 
among  health  plans  for  coordination  of 
benefits  and  sequential  processing  of 
claims.  This  particular  provision  does 
not  state  that  these  should  be  standards 
for  electronic  transfer  of  standard  data 
elements  among  health  plans.  However, 
we  believe  that  the  Congress,  when 
writing  this  provision,  intended  for 
these  standards  to  apply  to  the 
electronic  form  of  transactions  for 
coordination  of  benefits  and  sequential 
processing  of  claims.  The  Congress 
expressed  its  intent  on  these  matters 
generally  in  section  1173(a)(1)(B).  where 
the  Secretary  is  directed  to  adopt  "other 
financial  and  administrative 
transactions  .   .   .  consistent  with  the 
goals  of  improving  the  operation  of  the 
health  care  system  and  reducing 
administrative  costs".  Adoption  of  a 
standard  for  electronic  transmission  of 
standard  data  elements  among  health 
plans  for  coordination  of  benefits  and 
sequential  processing  of  claims  would 
serve  these  goals  expressed  by  the 
Congress. 

d.  Health  claim  status. 

This  transaction  may  be  used  by 
health  care  providers  and  recipients  of 
health  care  products  or  services  (or  their 
authorized  agents)  to  request  the  status 
of  a  health  care  claim  or  encounter  from 
a  health  plan. 

e.  Enrollment  and  disenrollment  in  a 
health  plan 

This  transaction  may  be  used  to 
establish  communication  between  the 
sponsor  of  a  health  benefit  and  the 
health  plan.  It  provides  enrollment  data, 
such  as  subscriber  and  dependents, 
employer  information,  and  primary  care 
health  care  provider  information.  The 
sponsor  is  the  backer  of  the  coverage, 
benefit,  or  product.  A  sponsor  can  be  an 
employer,  union,  government  agency, 
assmriation.  or  insurance  company.  The 
health  plan  refers  to  an  entity  that  pays 
claims,  administers  the  insurance 
product  or  bmnefit.  or  both. 

f.  Eligibility  for  a  health  plan. 
This  transaction  may  be  used  to 

inquire  about  the  eligibility,  coverage,  or 
benefits  associated  with  a  benefit  plan, 
employer,  plan  sponsor,  subscriber,  or  a 
dependent  under  the  subscriber's 
policy.  It  also  can  be  used  to 
communicate  information  about  or 
changes  to  eligibility,  coverage,  or 
benefits  from  information  sources  (such 
as  insurers,  sponsors,  and  health  plans) 
to  information  receivers  (such  as 


physicians,  hospitals,  third  party 
administrators,  and  government 
agencies). 

g.  Health  plan  premium  payments. 

This  transaction  may  be  used  by.  for 
example,  employers,  employees,  unions, 
and  associations  to  make  and  keep  track 
of  payments  of  health  plan  premiums  to 
their  health  insurers.  This  transaction 
may  also  be  used  by  a  health  care 
provider,  acting  as  liaison  for  the 
beneficiary,  to  make  payment  to  a  health 
insurer  for  coinsurance,  copayments, 
and  deductibles. 

h.  Referral  certification  and 
authorization. 

This  transaction  may  be  used  to 
transmit  health  care  service  referral 
information  between  primary  care 
health  care  providers,  health  care 
providers  furnishing  services,  and 
health  plans.  U  can  also  be  used  to 
obtain  authorization  for  certain  health 
care  services  from  a  health  plan. 

i.  First  report  of  injury. 

This  transaction  may  be  used  to  report 
information  pertaining  to  an  injury, 
illness,  or  incident  to  entities  interested 
in  the  information  for  statistical,  legal, 
claims,  and  risk  management  processing 
requirements. 

j.  Health  claims  attachments. 

This  transaction  may  be  used  to 
transmit  health  care  service  information, 
such  as  subscriber,  patient, 
demographic,  diagnosis,  or  treatment 
data  for  the  purpose  of  a  request  for 
review,  certification,  notification,  or 
reporting  the  outcome  of  a  health  care 
services  review. 

k.  Other  transactions  as  the  Secretary 
may  prescribe  by  regulation. 

Under  section  1173(a)(1)(B)  of  the 
Act.  the  Secretary  shall  adopt  standards, 
and  data  elements  for  those  standards, 
for  other  financial  and  administrative 
transactions  deemed  appropriate  by  the 
Secretary.  These  transactions  would  be 
consistent  with  the  goals  of  improving 
the  operation  of  the  health  care  system 
and  reducing  administrative  costs. 

C.  Effective  Dates — General 

In  general,  any  given  standard  would 
be  effective  24  months  after  the  effective 
date  (36  months  for  small  health  plans) 
of  the  final  rule  for  that  standard. 
Because  there  are  other  standards  to  be 
established  than  those  in  this  proposed 
rule,  we  specify  the  date  for  a  given 
standard  under  the  subpart  for  that 
standard. 

If  HHS  adopts  a  modification  to  an 
implementation  specification  or  a 
standard,  the  implementation  date  of 
the  modification  would  be  no  earlier 
than  the  180th  day  following  the 
adoption  of  the  modification.  HHS 
would  determine  the  actual  date,  taking 


into  account  the  time  needed  to  comply 
due  to  the  nature  and  extent  of  the 
modification.  HHS  would  be  able  to 
extend  the  time  for  compliance  for  small 
health  plans.  This  provision  would  be  at 
§142.106. 

The  law  does  not  address  scheduling 
of  implementation  of  the  standards:  it 
gives  only  a  date  by  which  all 
concerned  must  comply.  As  a  result, 
any  of  the  health  plans,  health  care 
clearinghouses,  and  health  care 
providers  may  implement  a  given 
standard  earlier  than  the  date  specified 
in  the  subpart  created  for  that  standard. 
We  realize  that  this  may  create  some 
problems  temporarily,  as  early 
implementers  would  have  to  be  able  to 
continue  using  old  standards  until  the 
new  ones  must,  by  law.  be  in  place. 

At  the  WEDI  Healthcare  Leadership 
Summit  held  on  August  15,  1997.  it  was 
recommended  that  health  care  providers 
not  be  required  to  use  any  of  the 
standards  during  the  first  year  after  the 
adoption  of  the  standard.  However, 
willing  trading  partners  could 
implement  any  or  all  of  the  standards  by 
mutual  agreement  at  any  time  during 
the  2-year  implementation  phase  (3-year 
implementation  phase  for  small  health 
plans).  In  addition,  it  was  recommended 
that  a  health  plan  give  its  health  care 
providers  at  least  6  months  notice  before 
requiring  them  to  use  a  given  standard. 

We  welcome  comments  specifically 
on  early  implementation  as  to  the  extent 
to  which  it  would  cause  problems  and 
how  any  problems  might  be  alleviated. 

D.  NPI  Standard 

(Please  label  written  and  e-mailed  comments 
about  this  section  with  the  subject:  NPI 
STANDARD! 

Section  142.402.  Provider  identifier 
standard,  would  contain  the  national 
health  care  provider  identifier  standard. 
There  is  no  recognized  standard  for 
health  care  provider  identification  as 
defined  in  the  law.  (That  is,  there  is  no 
standard  that  has  been  developed, 
adopted,  or  modified  by  a  standard 
setting  organization  after  consultation 
with  the  NUBC,  NUCC,  WEDI,  and  the 
ADA.)  Therefore,  we  would  designate  a 
new  standard. 

We  are  proposing  as  the  standard  the 
national  provider  identifier  (NPI),  which 
would  be  maintained  by  HCFA.  As 
discussed  under  the  Background  section 
earlier  in  this  preamble,  the  NPI  is  an  8- 
position  alphanumeric  identifier.  It 
includes  as  the  8th  position  a  numeric 
check  digit  to  assist  in  identifying 
erroneous  or  invalid  NPIs.  The  check 
digit  is  a  recognized  International 
Standards  Organization  (ISO)  standard. 
The  check  digit  algorithm  must  be 
computed  hnsm  an  all-numeric  base 
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number.  Therefore,  any  alpha  characters 
that  may  be  part  of  the  NPI  are 
translated  to  sp)ecific  numerics  before 
the  calculation  of  the  check  digit.  The 
NPI  format  would  allow  for  the  creation 
of  approximately  20  billion  unique 
identifiers. 

The  8-position  alphanumeric  format 
was  chosen  over  a  longer  numeric-only 
format  in  order  to  keep  the  identifier  as 
short  as  possible  while  providing  for  an 
identifier  pool  that  would  serve  the 
industry's  needs  for  a  long  time. 
However,  we  recognize  that  some  health 
care  providers  and  health  plans  might 
have  difficulty  in  the  short  term  in 
accommodating  alphabetic  characters. 
Therefore,  we  propose  to  issue  numeric- 
only  identifiers  first  and  to  introduce 
alphabetic  characters  starting  with  the 
first  position  of  the  NPI.  This  would 
afford  additional  time  for  health  care 
providers  and  health  plans  to 
accommodate  the  alphabetic  characters. 

1.  Selection  criteria. 

Each  individual  implementation  team 
weighted  the  criteria  described  in 
section  I.D.,  Process  for  Developing 
National  Standards,  in  terms  of  the 
standard  it  was  addressing.  As  we 
assessed  the  various  options  for  a 
provider  identifier  against  the  criteria,  it 
became  apparent  that  many  of  the 
criteria  would  be  satisfied  by  all  of  the 
provider  identifier  candidates 
Consequently,  we  concentrated  on  the 
four  criteria  (1.  2,  3,  and  10)  that  were 
not  satisfied  by  all  of  the  options.  These 
criteria  are  described  below  in  the 
specific  context  of  the  provider 
identifier. 

#1.  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system. 

In  order  to  be  integrated  into 
electronic  transactions  efficiently, 
standard  provider  identifiers  must  be 
easily  accessible.  Health  plans  must  be 
able  to  obtain  identifiers  and  other  key 
data  easily  in  order  to  use  the  identifier 
in  electronic  transactions.  Existing 
health  care  provider  files  have  to  be 
converted  to  the  new  standard.  In 
addition,  health  care  providers  will 
need  to  know  other  health  care 
providers'  identifiers  (for  example,  a 
hospital  needs  the  identifiers  of  all 
physicians  who  perform  services  in  the 
facility).  To  meet  this  criterion,  we 
believe  the  identifier  should  not  be 
proprietary:  that  is,  it  should  be  possible 
to  communicate  identifiers  finely  as 
needed.  Moreover,  the  issuer  must  be 
able  to  reliably  issue  each  health  care 
provider  only  one  identifier  and  to  issue 
each  identifier  only  once. 

#2.  Meet  the  needs  of  the  health  data 
standards  user  community. 

The  identifier  must  be 
comprehensive.  It  must  accommodate 


all  health  care  provider  types  or  must  be 
capable  of  being  expanded  to  do  so. 
Based  on  our  definition  of  "health  care 
provider",  this  includes  individual 
health  care  providers  who  are  employed 
by  other  health  care  providers  and 
alternative  practitioners  who  may  not  be 
currently  recognized  by  health  plans. 
The  identifier  must  have  the  capacity  to 
enumerate  health  care  providers  for 
many  years  without  reuse  of  previously- 
assigned  identifiers.  To  meet  this 
criterion,  we  believe  that,  over  time,  the 
identifier  must  be  capable  of  uniquely 
identifying  at  least  100  million  entities. 

#3.  Be  consistent  and  uniform  with 
other  HIPAA  and  other  private  and 
public  sector  health  data  standards  in 
providing  for  privacy  and 
confidentiality. 

Confidentiality  of  certain  health  care 
provider  data  must  be  maintained. 
Certain  data  elements  (for  example, 
social  security  number  and  date  of  birth) 
needed  to  enumerate  an  individual 
health  care  provider  reliably  should  not 
be  made  available  to  the  public. 

#10.  Incorporate  flexibility  to  adapt 
more  easily  to  changes. 

To  meet  this  criterion,  the  identifier 
must  be  intelligence-free  (the  identifier 
itself  should  not  contain  any 
information  about  the  health  care 
provider).  Intelligence  in  the  identifier 
would  require  issuing  a  new  identifier 
if  there  is  a  change  in  that  information. 
For  example,  an  identifier  containing  a 
State  code  would  no  longer  be  accurate 
if  the  health  care  provider  moves  to 
another  State. 

2.  Candidate  identifiers. 

We  as.sessed  a  number  of  candidate 
identifiers  to  see  if  they  met  the  four 
specific  criteria  discussed  above.  We 
first  assessed  the  identifiers  listed  in  the 
inventory  of  standards  prepared  for  the 
Secretary  by  the  Health  Informatics 
Standards  Board.  Those  standards  are 
the  unique  physician  identification 
number  (UPIN),  which  is  issued  by 
HCFA:  the  health  industry  number 
(HIN),  which  is  issued  by  the  Health 
Industry  Business  Communications 
Council;  the  National  Association  of 
Boards  of  Pharmacy  (NABP)  number, 
which  is  issued  by  the  National  Council 
for  Prescription  Drug  Programs  in 
cooperation  with  the  N.'XBP;  and  the 
national  provider  identifier  (NPI),  which 
is  being  developed  by  HCFA. 

Unique  physician  identification 
numbers  are  currently  issued  to 
physicians,  limited  license 
practitioners,  group  practices,  and 
certain  noninstitutional  providers  (for 
example,  ambulance  companies).  These 
numbers  are  issued  to  health  care 
providers  through  Medicare  carriers, 
and  generally  only  Medicare  providers 


have  them.  The  unique  physician 
identification  number  is  used  to  identify 
ordering,  performing,  referring,  and 
attending  health  care  providers  in 
Medicare  claims  processing.  The 
computer  system  that  generates  the 
numbers  is  maintained  by  HCFA  and  is 
able  to  detect  duplicate  health  care 
providers.  The  unique  physician 
identification  number  is  in  the  public 
domain  and  could  be  made  widely 
accessible  to  health  care  providers  and 
health  plans.  These  numbers  do  contain 
intelligence  (the  first  position  designates 
a  provider  type,  e.g.,  physician)  and  are 
only  six  positions  long,  which  would 
not  be  able  to  accommodate  a  sufficient 
number  of  future  health  care  providers. 
The  unique  physician  identification 
number  does  not  meet  criteria  2  and  10. 

The  health  industry  number  is  used 
for  contract  administration  in  the  health 
industry  supply  chain,  as  a  prescriber 
identifier  for  claims  processing,  and  for 
market  analysis.  It  consists  of  a  base  7- 
position  alpha-numeric  identifier  and  a 
2-position  alpha-numeric  suffix 
identifying  tJhe  location  of  the 
prescriber.  The  suffix  contains 
intelligence.  Health  industry  numbers 
can  enumerate  individual  prescribers  as 
well  as  institutional  providers.  They  are 
issued  via  a  proprietary  system 
maintained  by  the  Health  Industry 
Business  Communications  Council, 
which  permits  subscriptions  to  the 
database  by  data  re-sellers  anti  others.  In 
addition,  it  does  not  collect  sufficient 
data  for  thorough  duplicate  checking  of 
individuals.  The  health  industry 
number  does  not  meet  criteria  1.  3.  and 
10. 

The  National  Association  of  Boards  of 
Pharmacy  number  is  a  7-digit  numeric 
identifier  assigned  to  licensed 
pharmacies.  It  is  used  to  identify 
pharmacies  to  various  payers.  Its  first 
two  digits  denote  the  State,  the  next  four 
positions  are  assigned  sequentially,  and 
the  last  position  is  a  check  digit.  We 
cannot  assess  data  accessibility  or 
privacy  and  confidentiality  at  this  time 
because  of  the  very  limited  applicability 
of  the  number.  A  7-digit  numeric 
identifier  would  not  yield  a  sufficient 
quantity  of  identifiers,  and  there  is 
intelligence  in  the  number.  This  number 
does  not  meet  criteria  2  and  10. 

The  NPI  is  intended  to  be  a  universal 
identifier,  which  can  be  used  to 
enumerate  all  types  of  health  care 
providers,  and  the  supporting  data 
structure  incorporates  a  comprehensive 
list  of  provider  types  developed  by  an 
ANSI  Accredited  Standards  Committee 
X12N  workgroup.  It  is  an  intelligence- 
free  8-position  alpha-numeric  identifier, 
with  the  eighth  position  being  a  check 
digit,  allowing  for  approximately  20 
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billion  possible  identifiers.  The  NPI 
would  not  be  proprietary  and  would  be 
widely  available  to  the  industry.  The 
system  that  would  enumerate  health 
care  providers  would  be  maintained  by 
HCFA.  and  data  would  therefore  be 
safeguarded  under  the  Privacy  Act  (5 
U.S.C  552a).  The  system  would  also 
incorporate  extensive  search  and 
duplicate  checking  routines  into  the 
enumeration  process.  The  NPI  meets  all 
four  of  these  criteria. 

In  addition,  we  examined  the  social 
security  number  issued  by  the  Social 
Security  Administration,  the  DEA 
number  issued  by  the  Drug  Enforcement 
Administration,  the  employer 
identification  number  issued  by  the 
Internal  Revenue  Service,  and  the 
national  supplier  clearinghouse  number 
issued  by  the  Medicare  program  and 
used  to  identify  suppliers  of  durable 
medical  equipment  and  other  suppliers. 
Neither  the  social  security  number  nor 
the  DEA  number  meets  the  accessibility 
test.  The  use  of  the  social  security 
number  by  Federal  agencies  is  protected 
by  the  Privacy  Act.  and  the  DEA  number 
must  remain  confidential  in  order  to 
fulfill  its  intended  function  of 
monitoring  controlled  substances.  The 
employer  identification  number  does 
not  meet  the  cbmprehensiveness  test, 
because  some  individual  health  care 

[>roviders  do  not  qualify  for  one.  The 
ength  of  the  national  supplier 
clearinghoCise  number  is  10  positions;  to 
expand  it  would  make  it  too  long.  Also, 
it  is  not  intelligence-free,  since  the  first 
portion  of  the  identifier  links  health 
care  providers  together  into  business 
entities.  The  last  four  positions  are 
reserved  for  subentities.  leaving  only  the 
first  six  positions  to  enumerate  unique 
health  care  provider  entities. 
Based  on  this  analysis,  we 
recommend  the  NPI  be  designated  as  the 
standard  identifier  for  health  care 
providers.  It  is  the  only  candidate 
identifier  that  meets  all  four  of  the 
criteria  above.  In  addition,  the  NPI 
would  be  supported  by  HCFA  to  assure 
continuity  As  discussed  in  section  VII. 
of  this  preamble,  on  collection  of 
information  requirements,  the  data 
collection  and  paperwork  burdens  on 
users  would  be  minimal,  and  the  NPI 
can  be  used  in  other  standard 
transactions  under  the  HIPAA  In 
addition,  as  discussed  in  sections  III.B.. 
Enumerators,  and  IX  ,  Impact  Analysis, 
implementation  costs  per  health  care 
provider  and  per  health  plan  would  be 
relatively  low,  and  we  would  develop 
implementation  prot:edures  The  NPI 
would  be  platform  and  protocol 
independent,  and  the  structure  of  the 
identifier  has  been  precisely  stated.  The 
NPI  is  not  fully  operational,  but  it  is 


undergoing  testing  at  this  time,  and 
comprehensive  testing  will  be 
completed  before  the  identifier  is 
implemented. 

3.  Consultations. 

In  the  development  of  the  NPI.  we 
consulted  with  many  organizations, 
including  those  that  the  legislation 
requires  (section  1172(c)(3)(B)  of  the 
Act).  Subsequently,  the  NPI  has  been 
endorsed  by  several  government  and 
private  organizations: 

a.  The  NCVHS  endorsed  the  NPI  in  a 
Federal  Register  notice  on  July  24.  1997 
(62  FR  39844). 

b.  The  NUBC  endorsed  the  NPI  in 
August  1996. 

c.  The  ADA  indicated  its  support,  in 
concept,  of  the  development  of  a 
unique,  singular,  national  provider 
identifier  for  all  health  care  providers  in 
December  1996. 

d.  The  NUCC  supported  the 
establishment  of  the  NPI  in  January 
1997.  subject  to  the  following  issues 
being  fully  addressed: 

•  The  business  needs  and  rationale 
for  each  identifier  be  clearly  established 
for  health  care,  in  both  the  private  and 
government  sectors,  as  part  of  the 
identifier  definition  process. 

•  The  scope  and  nature  of,  and  the 
rationale  for.  the  entities  subject  to 
enumeration  be  clearly  defined. 

•  All  issues  arising  out  of  the  health 
c^re  industry's  review  of  the  proposed 
identifier,  including  any  ambiguities  in 
the  law  or  proposed  rule,  be 
acknowledged  and  addressed. 

•  Distribution  of  identifier  products/ 
maintenance  to  health  care  providers, 
payers  and  employers  be  low  cost  and 
efficient.  There  should  be  no  cost  to 
have  a  number  assigned  to  an  individual 
health  care  provider  or  business. 

e.  VVEDI  indicated  support  for  "the 
general  concept  of  the  NTPI  as  satisfying 
the  national  provider  identifier 
requirement  of  HIPAA"  in  a  May  1997 
letter  to  the  Secretary  VVEDI  further 
stated  that  the  NPI  is  equal  to  or  better 
than  alternative  identifiers,  but  noted 
that  it  cannot  provide  an  unqualified 
opinion  until  operational  and  technical 
details  are  disclosed  in  this  regulation. 

f.  The  State  of  Minnesota  endorsed 
the  NPI  in  Minnesota  Statutes  Section 
62J.54.  dated  February  1996. 

g.  The  Massachusetts  Health  Data 
Consortium  s  Affiliated  Health 
Information  Networks  of  New  England 
endorsed  the  NPI  as  the  standard 
provider  locator  for  electronic  data 
interchange  in  March  1996. 

h.  The  USA  Registration  Committee 
approved  the  NPI  as  an  International 
Standards  Organization  card  issuer 
identifier  in  August  1996.  for  use  on 
magnetic  cards. 


i.  The  National  Council  for 
Prescription  Drug  Programs  indicated 
support  for  the  NPI  effort  in  an  October 
1996  letter  to  the  Secretary. 

E.  Requirements 

(Please  label  written  and  e-mailed  comments 
atwut  this  section  with  the  subject: 
Requirements.! 

1.  Health  plans. 

In  §  142.404.  Requirements:  Health 
plans,  we  would  require  health  plans  to 
accept  and  transmit,  directly  or  via  a 
health  care  clearinghouse,  the  NPI  on  all 
standard  transactions  wherever 
required.  Federal  agencies  and  States 
may  place  additional  requirements  on 
their  health  plans. 

2.  Health  care  clearinghouses. 
We  would  require  in  §  142.406. 

Requirements:  Health  care 
clearinghouses,  that  each  health  care 
clearinghouse  use  the  NPI  wherever  an 
electronic  transaction  requires  it. 

3.  Health  care  providers. 

In  §  142.408,  Requirements:  Health 
care  providers,  we  would  require  each 
health  care  provider  that  needs  an  NPI 
for  HIPAA  transactions  to  obtain,  by 
application  if  necessary,  an  NPI  and  to 
use  the  NPI  wherever  required  on  all 
standard  transactions  that  it  directly 
transmits  or  accepts.  The  process  by 
which  health  care  providers  will  apply 
for  and  obtain  NPIs  has  not  yet  been 
established.  This  proposed  rule  (in 
section  III..  Implementation  of  the  NPI) 
presents  implementation  options  by 
which  health  care  providers  will  apply 
for  and  obtain  NPIs.  We  are  seeking 
comments  on  the  options,  and  welcome 
other  options  for  consideration.  In  one 
of  the  options  we  are  presenting,  we 
anticipate  that  the  initial  enumeration  of 
health  care  providers  that  are  already 
enrolled  in  Medicare,  other  Federal 
programs  named  as  health  plans,  and 
Medicaid  would  be  done  by  those 
health  plans.  Those  health  care 
providers  would  not  have  to  apply  for 
NPIs  but  would  instead  have  their  NPIs 
issued  automatically.  Non-Federal  and 
non-Medicaid  providers  would  need  to 
apply  for  NPIs  to  a  Federally-directed 
registry  for  initial  enumeration.  The 
information  that  will  be  needed  in  order 
to  issue  an  NPI  to  a  health  care  provider 
is  discussed  in  this  preamble  in  section 
IV.  Data.  Depending  on  the 
implementation  option  selected.  Federal 
and  Medicaid  health  care  providers  may 
not  need  to  provide  this  information 
because  it  would  already  be  available  to 
the  entities  that  would  be  enumerating 
them.  In  one  of  the  options,  health  care 
providers  would  be  assigned  their  NPIs 
in  the  course  of  enrolling  in  the  Federal 
health  plan  or  in  Medicaid.  Both 
options  may  require,  to  some  degree,  the 
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development  of  an  application  to  be 
used  in  applying  for  an  N'PI 

We  would  require  each  health  care 
provider  that  has  an  NPI  to  forward 
updates  to  the  data  in  the  database  to  an 
NPI  enumerator  within  60  days  of  the 
date  the  change  occurs.  We  are 
soliciting  comments  on  whether  these 
updates  should  be  applicable  to  all  the 
data  elements  proposed  to  be  included 
in  the  national  provider  file  (NPF)  or 
only  to  those  data  elements  that  are 
critical  for  enumeration.  For  example, 
we  would  like  to  know  whether  the 
addition  of  a  credential  should  be 
required  to  be  reported  within  the  60- 
day  period,  or  whether  such  updates 
should  be  limited  to  name  or  address 
changes  or  other  data  elements  that  are 
required  to  enumerate  a  health  care 
provider. 

F.  Effective  Dates  of  the  NPI 

Health  plans  would  be  required  to 
comply  with  our  requirements  as 
follows: 

1.  Each  health  plan  that  is  not  a  small 
health  plan  would  have  to  comply  with 
the  requirements  of  §§  142.104  and 
142.404  no  later  than  24  months  after 
the  effective  date  of  the  final  rule. 

2.  Each  small  health  plan  would  have 
to  comply  with  the  requirements  of 

§§  142.104  and  142.404  no  later  than  36 
months  after  the  effective  date  of  the 
final  rule. 

3.  If  HHS  adopts  a  modification  to  a 
standard  or  implementation 
specification,  the  implementation  date 
of  the  modification  would  be  no  earlier 
than  the  180th  day  following  the 
adoption  of  the  modification.  HHS 
would  determine  the  actual  date,  taking 
into  account  the  time  needed  to  comply 
due  to  the  nature  and  extent  of  the 
modification.  HHS  would  be  able  to 
extend  the  time  for  compliance  for  small 
health  plans. 

Health  care  clearinghouses  and 
affected  health  care  providers  would 
have  to  begin  using  the  NPI  no  later 
than  24  months  after  the  effective  date 
of  the  final  rule. 

Failure  to  comply  with  standards  may 
result  in  monetary  penalties.  The 
Secretary  is  required  by  statute  to 
impose  penalties  of  not  more  than  $100 
per  violation  on  any  person  who  fails  to 
comply  with  a  standard,  except  that  the 
total  amount  imposed  on  any  one 
person  in  each  calendar  year  may  not 
exceed  $25,000  for  violations  of  one 
requirement.  We  will  propose 
enforcement  procedures  in  a  future 
Federal  Register  document  once  the 
industry  has  niort'  experience  with 
using  the  standards. 


Ill   Implementation  of  the  \PI 

[Please  label  written  and  e-mailed  comments 
about  this  section  with  the  subject: 
Implementation.) 

A.  The  National  Provider  System 

We  would  implement  the  NPI  through 
a  central  electronic  enumerating  system, 
the  national  provider  system  (MPS). 
This  system  would  be  a  comprehensive, 
uniform  system  for  identifying  and 
uniquely  enumerating  health  care 
providers  at  the  national  level,  not 
unlike  the  process  now  used  to  issue 
social  security  numbers.  HCFA  would 
exercise  overall  responsibility  for 
oversight  and  management  of  the 
system.  Health  care  providers  would  not 
interact  directly  with  the  NPS. 

The  process  of  identif\'ing  and 
uniquely  enumerating  health  care 
providers  is  separate  from  the  process 
health  plans  follow  in  enrolling  health 
care  providers  in  their  health  programs. 
Even  with  the  advent  of  assignment  of 
NPIs  by  the  NPS.  health  plans  would 
still  have  to  follow  their  gwn 
procedures  for  receiving  and  verifying 
information  from  health  care  providers 
that  apply  to  them  for  enrollment  in 
their  health  programs.  Unique 
enumeration  is  less  expensive  than  plan 
enrollment  because  it  does  not  require 
as  much  information  to  be  collected, 
edited,  and  verified.  We  welcome 
comments  on  the  cost  of  provider 
enrollment  in  a  health  plan. 

NPIs  would  be  issued  by  one  or  more 
organizations  to  which  we  refer  in  this 
preamble  as  "enumerators."  The 
functions  we  foresee  being  carried  out 
by  enumerators  are  presented  in  section 

B.  Enumerators  in  this  preamble.  The 
NPS  would  edit  the  data,  checking  for 
consistency,  formatting  addresses,  and 
validating  the  social  security  number.  It 
would  then  search  the  database  to 
determine  whether  the  health  care 
provider  already  has  an  NPI.  If  so,  that 
NPI  would  be  displayed.  If  not.  an  NPI 
would  be  assigned.  If  the  health  care 
provider  is  similar  (but  not  identical)  to 
an  already-enumerated  health  care 
provider,  the  information  would  be 
passed  back  to  the  enumerator  for 
further  analysis.  Enumerators  would 
also  communicate  NPIs  back  to  the 
health  care  providers  and  maintain  the 
NPS  database.  The  number  of 
enumerators  would  be  limited  in  the 
interest  of  data  quality  and  consistency. 

Because  the  Medicare  program 
maintains  files  on  more  health  care 
providers  than  any  other  health  care 
program  in  the  country,  we  envision 
using  data  from  those  files  to  initially 
populate  the  NPF  that  is  being  built  by 
the  NTS  and  would  be  accessed  by  the 
enumerators).  The  data  we  are 


considering  for  inclusion  in  this  file  are 
described  in  section  IV.  Data  in  this 
preamble. 

B.  Enumerators 

The  enumerators)  would  carry  out 
the  following  functions:  assist  health 
care  providers  and  answer  questions; 
accept  the  application  for  an  NPI; 
validate  as  many  of  the  data  elements  as 
possible  at  the  point  of  application  to 
assure  the  submitted  data  are  accurate 
and  the  application  is  authentic;  enter 
the  data  into  the  NPS  to  obtain  an  NPI 
for  the  health  care  provider;  research 
cases  where  there  is  a  possible  match  to 
a  health  care  provider  already 
enumerated;  notify  the  health  care 
provider  of  the  assigned  NPI;  and  enter 
updated  data  into  the  NPS  when 
notified  by  the  health  care  provider. 
Some  of  these  functions  would  not  be 
necessary  if  the  enumerator(s)  is  an 
entity  that  enrolls  health  care  providers 
in  its  own  health  plan  and  would  be 
enumerating  health  care  providers  at  the 
time  they  are  enrolling  in  the  entity's 
health  plan.  For  example,  if  a  Federal 
health  plan  is  an  enumerator,  some  of 
the  functions  listed  above  would  not 
have  to  be  performed  separately  from 
what  the  health  plan  would  do  in  its 
regular  business. 

The  major  issue  related  to  the 
operation  of  this  process  is  determining 
who  the  enumerator(s)  will  be. 

1.  Possible  enumerators. 

We  had  several  choices  in  deciding 
who  should  enumerate  health  care 
providers.  There  are  advantages  and 
disadvantages  to  each  of  these  choices: 

•  A  registry: 

A  central  registry  operated  under 
Federal  direction  would  enumerate  all 
health  care  providers.  The  Federally- 
directed  registry  could  be  a  single 
physical  entity  or  could  be  a  number  of 
agents  controlled  by  a  single  entity  and 
operating  under  common  procedures 
and  oversight. 

For:  The  process  would  be  consistent; 
centralized  operation  would  assure 
consistent  data  quahty;  the  concept  of  a 
registry  is  easy  to  understand  (single 
source  for  identifiers). 

Against;  The  cost  of  creating  a  new 
entity  rather  than  enumerating  as  part  of 
existing  functions  (for  example,  plan 
enrollment)  would  be  greater  than 
having  existing  entities  enumerate;  there 
would  be  redundant  data  required  for 
enumeration  and  enrollment  in  a  health 
plan. 

•  Private  organization(s): 

A  private  oi:ganization(s)  that  meets 
certain  selection  criteria  and 
f>erformance  standards,  which  would 
post  a  surety  bond  related  to  the  number 
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of  health  care  providers  enumerated 
could  enumerate  health  care  providers. 

For;  The  organization(s)  would 
operate  in  a  consistent  manner  under 
uniform  requirements  and  standards; 
failure  to  maintain  prescribed 
requirements  and  standards  could  result 
in  penalties  which  could  include 
suspension  or  debarment  from  being  an 
enumerator. 

Against:  A  large  number  of  private 
enumerators  would  compromise  the 
quality  of  work  and  be  difficult  to 
manage;  the  administrative  work 
required  to  set  up  arrangements  for  a 
private  enumerator(s)  may  be 
significant;  the  cost  of  creating  a  new 
entity  rather  than  enumerating  as  part  of 
existing  functions  (for  example,  plan 
enrollment)  would  be  greater  than 
having  existing  entities  enumerate;  there 
might  be  redundant  data  required  for 
enumeration  and  enrollment  in  a  health 
plan,  the  legality  of  privatization  would 
need  to  be  researched. 

•  Federal  health  plans  and  Medicaid 
State  agencies: 

Federal  programs  named  as  health 
plans  and  Medicaid  State  agencies 
would  enumerate  all  health  care 
providers.  (As  stated  earlier  under  the 
definition  of  "health  plan",  the  Federal 
Employees  Mealth  Benefits  Program  is 
comprised  of  numerous  health  plans, 
rather  than  |ust  one.  and  does  not  deal 
directly  with  health  care  providers  that 
are  not  also  health  plans.  Thus,  the 
program  would  not  enumerate  health 
care  providers  but  would  still  require 
the  NPI  to  be  used.) 

For:  These  health  plans  already  assign 
numbers  to  their  health  care  providers; 
a  large  percentage  of  health  care 
providers  do  business  with  Federal 
health  plans  and  Medicaid  State 
agencies;  there  would  be  no  appreciable 
costs  for  these  health  plans  to 
enumerate  as  part  of  their  enrollment 
process;  a  small  number  of  enumerators 
would  assure  consistent  data  quality. 

Against:  Not  all  health  care  providers 
do  business  with  any  of  these  health 
plans;  there  would  be  the  question  of 
which  health  plan  would  enumerate  the 
health  care  provider  that  participates  in 
more  than  one;  we  estimate  that 
approximately  5  percent  of  the  State 
Medicaid  agencies  may  decline  to  take 
on  this  additional  task. 

•  Designated  State  agency: 

The  Governor  of  each  State  would 
designate  an  agency  to  be  responsible 
for  enumerating  health  c;are  providers 
within  the  State.  The  agency  might  be 
the  State  Medicaid  agency.  State 
licensing  board,  health  department,  or 
some  other  organization.  Each  State 
would  have  the  flexibility  to  develop  its 
most  workable  approach. 


For:  This  choice  would  cover  all 
health  care  providers;  there  would  be  a 
single  source  of  enumeration  in  each 
State;  States  could  devise  the  least 
expensive  mechanisms  (for  example, 
assign  NFI  during  licensing);  license 
renewal  cycles  would  assure  periodic 
checks  on  data  accuracy. 

Against:  This  choice  would  place  an 
unfunded  workload  on  States;  States 
may  decline  to  designate  an  agency; 
there  may  be  insufficient  funding  to 
support  the  costs  the  States  would 
incur;  State  licensing  agencies  may  not 
collect  enough  information  during 
licensing  to  ensure  uniqueness  across 
Slates;  States  may  not  be  uniform  in 
their  definitions  of  "providers." 

•  Professional  organizations  or 
training  programs: 

We  woula  enlist  professional 
organizations  to  enumerate  their 
members  and/or  enable  professional 
schools  to  enumerate  their  students. 

For:  Individuals  could  be  enumerated 
at  the  beginning  of  their  careers;  most 
health  care  providers  either  attend  a 
professional  school  or  belong  to  an 
organization. 

Against:  Not  all  health  care  providers 
are  affiliated  with  an  organization  or 
school;  this  choice  would  result  in 
many  enumerators  and  thus  potentially 
lower  the  data  quality;  schools  would 
not  be  in  a  position  to  update  data  once 
the  health  care  provider  has  graduated; 
the  choice  would  place  an  unfunded 
workload  on  schools  and/or 
organizations. 

•  Health  plans: 

Health  plans  in  general  would  have 
access  to  the  NPS  to  enumerate  any  of 
their  health  care  providers. 

For:  Most  health  care  providers  do 
business  with  one  or  more  health  plans: 
there  would  be  a  relatively  low  cost  for 
health  plans  to  enumerate  as  part  of 
enrollment;  this  choice  would  eliminate 
the  need  for  redundant  data. 

Against:  Not  all  health  care  providers 
are  affiliated  with  a  health  plan;  this 
choice  would  be  confusing  for  the 
health  care  provider  in  determining 
which  health  plan  would  enumerate 
when  the  health  care  provider  is 
enrolled  in  multiple  health  plans;  there 
would  be  a  very  large  number  of 
enumerators  and  thus  potentially 
serious  data  quality  problems;  the 
choice  would  place  unfunded  workload 
on  health  plans. 

•  Combinations: 

We  also  considered  using 
combinations  of  these  choices  to 
maximize  advantages  and  minimize 
disadvantages. 

2.  Options: 

If  private  organizations,  as 
enumerators,  could  charge  health  care 


providers  a  fee  for  obtaining  NPIs.  this 
enumeration  option  would  be  attractive 
and  more  preferable  than  the  other 
choices  or  combinations,  as  it  would 
offer  a  way  to  fund  the  enumeration 
function.  In  researching  the  legality  of 
this  approach,  however,  we  were 
advised  that  we  do  not  have  the 
authority  to  (1)  charge  health  care 

firoviders  a  fee  for  obtaining  NPIs.  or  (2) 
icense  private  organizations  that  could 
charge  health  care  providers  for  NPIs. 
For  these  reasons,  we  chose  not  to 
recommend  private  organizations  as 
enumerators. 

The  two  most  viable  options  are 
described  below.  We  solicit  input  on 
these  options,  as  well  as  on  alternate 
solutions. 

Option  1:  Registry  enumeration  of  all 
health  care  providers. 

All  health  care  providers  would  apply 
directly  to  a  Federally-directed  registry 
for  an  identifier.  The  registry,  while 
under  Federal  direction,  would 
probably  be  operated  by  an  agent  or 
contractor.  This  option  is  favored  by 
some  health  plans,  which  believe  that  a 
single  entity  should  be  given  the  task  of 
enumerating  health  r^re  providers  and 
maintaining  the  database  for  the  sake  of 
consistency.  It  would  also  be  the 
simplest  option  for  health  care 
providers,  since  enumeration  activities 
would  be  carried  out  for  all  health  care 
providers  by  a  single  entity.  The  major 
drawback  to  this  option  is  the  high  cost 
of  establishing  a  registry  large  enough  to 
process  enumeration  and  update 
requests  for  the  1.2  million  current  and 
30,000  new  (annually)  health  care 
providers  that  conduct  HIPAA 
transactions.  The  costs  of  this  option  are 
discussed  in  section  J.2.d.,  Enumerators, 
in  the  impact  analysis  in  this  Federal 
Register  document.  The  statute  did  not 
provide  a  funding  mechanism  for  the 
enumeration/update  process.  Federal 
funds,  if  available,  could  support  the 
registry.  We  seek  comments  on  funding 
mechanisms  for  the  registry. 

This  option  does  not  offer  a  clear 
possibility  for  funding  some  of  the  costs 
associated  with  the  operation  and 
maintenance  of  the  NPS  as  it  becomes 
national  in  scope  (that  is,  as  the  NPS 
enumerates  health  care  providers  that 
are  not  Medicare  providers).  We  solicit 
comments  on  appropriate  methods  for 
funding  the  NPS  under  this  option. 

Option  2:  A  combination  of  Federal 
programs  named  as  health  plans. 
Medicaid  State  agencies,  and  a 
Federally-directed  registry. 

Federal  health  plans  and  Medicaid 
State  agencies  would  enumerate  their 
own  health  care  providers.  Each  health 
care  provider  participating  in  more  than 
one  health  plan  could  choose  the  health 
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plan  by  which  it  wishes  to  be 
enumerated.  All  other  health  care 
providers  would  be  enumerated  by  a 
Federally-directed  registry  These  latter 
health  care  providers  would  apply 
directly  to  the  registry  for  an  identifier. 

The  number  of  enumerators,  and  the 
number  of  health  care  providers  per 
enumerator,  would  be  .small  enough  that 
each  enumerator  would  be  able  to 
carefully  validate  data  received  from 
and  about  each  of  its  health  care 
providers.  Moreover,  enumerators  (aside 
from  the  registry)  would  be  dealing  with 
their  own  health  care  providers,  an 
advantage  both  in  terms  of  cost  equity 
and  data  quality.  This  option  recognizes 
the  fact  that  Federal  plans  and  Medicaid 
State  agencies  already  assign  identifiers 
to  their  health  care  providers  for  their 
own  programmatic  purposes.  It  would 
standardize  those  existing  processes 
and,  in  some  cases,  may  increase  the 
amount  of  data  collected  or  validation 
performed.  We  have  concluded  that  the 
cost  of  concurrently  enumerating  and 
enrolling  a  Medicare  or  Medicaid 
provider  is  essentially  the  same  as  the 
cost  of  enrollment  alone  because  of  the 
high  degree  of  redundancy  between  the 
processes.  While  there  would  probably 
be  additional  costs  initially,  they  would 
be  offset  by  savings  in  other  areas  (e.g., 
there  would  be  a  simplified,  more 
efficient  coordination  of  benefits;  a 
health  care  provider  would  only  have  to 
be  enumerated  once;  there  would  be  no 
need  to  maintain  more  than  one 
provider  number  for  each  health  care 
provider;  and  there  would  be  no  need  to 
maintain  more  than  one  enumeration 
system). 

The  Federal  Government  is 
responsible  for  75  percent  of  Medicaid 
State  agency  costs  to  enumerate  and 
update  health  care  providers.  Because 
we  believe  that,  on  average,  the  costs 
incurred  by  Medicaid  State  agencies  in 
enumerating  and  updating  their  own 
health  care  providers  to  be  relatively 
low  and  offset  by  savings,  there  are  no 
tangible  costs  involved. 

Allowing  these  health  plans  to 
continue  to  enumerate  their  health  care 
providers  would  reduce  the  registry 
workload  and  its  operating  costs.  We 
estimate  that  approximately  85  percent 
of  billing  health  care  providers  transact 
business  with  a  Medicaid  State  agency 
or  a  Federal  health'plan.  We  estimate 
that  5  percent  of  Medicaid  State 
agencies  may  decline  to  enumerate  their 
health  care  providers.  If  so.  that  work 
would  have  to  be  absorbed  by  the 
registry.  This  expense  could  be  offset  by 
the  discontinuation  of  the  UPIN  registry, 
which  is  currently  maintained  with 
Federal  funds.  The  costs  of  this  option 


are  discussed  in  section  J.2.d., 
Enumerators,  of  the  impact  analysis. 

We  welcome  comments  on  the 
number  of  health  care  providers  that 
would  deal  directly  with  a  registry 
under  this  option  and  on  alternative 
ways  to  enumerate  them. 

This  option  does  not  offer  a  clear 
possibility  for  funding  some  of  the  costs 
associated  with  the  operation  and 
maintenance  of  the  NPS  as  it  becomes 
national  in  scope  (that  is,  as  the  NPS 
enumerates  health  care  providers  that 
are  not  Medicare  providers).  We  solicit 
comments  on  appropriate  methods  for 
funding  the  NTS  under  this  option. 

We  believe  that  option  2  is  the  most 
advantageous  and  the  least  costly. 
Option  1  is  the  simplest  for  health  care 
providers  to  understand  but  has  a 
significant  Federal  budgetary  impact. 
Option  2  takes  advantage  of  existing 
expertise  and  processes  to  enumerate 
the  majority  of  health  care  providers. 
This  reduces  the  cost  of  the  registry  in 
option  2  to  a  point  where  it  would  be 
largely  offset  by  savings  from 
eliminating  redundant  enumeration 
processes. 

3.  Fees  and  costs. 

Because  the  statute  did  not  provide  a 
funding  mechanism  for  the  enumeration 
process.  Federal  funds,  if  available, 
would  be  required  to  finance  this 
function.  We  seek  comment  on  any 
burden  that  various  financing  options 
might  impose  on  the  industry. 

We  welcome  comments  on  possible 
ways  to  reduce  the  costs  of 
enumeration. 

While  the  NPS  has  been  developed  to 
date  by  HCFA  with  Federal  funds, 
issues  remain  as  to  sources  of  future 
funding  as  the  NPS  becomes  national  in 
use.  We  welcome  your  comments  on 
sources  for  this  funding. 

4.  Enumeration  phases. 

We  intend  to  implement  the  NPI  in 
phases  because  the  number  of  potential 
health  care  providers  to  be  enumerated 
is  too  large  to  enumerate  at  one  time, 
regardless  of  the  number  of 
enumerators.  We  describe  in  a.,  b.,  and 
c.  below  how  the  process  would  work 
if  option  2  were  selected  and  in  d. 
below  how  implementation  of  option  1 
would  differ. 

a.  Health  care  providers  that 
participate  in  Medicare  (including 
physicians  and  other  suppliers  that 
furnish  items  and  services  covered  by 
Medicare)  would  be  enumerated  first 
because,  as  the  managing  entity,  HCFA 
has  data  readily  available  for  all 
Medicare  providers.  Health  care 
providers  that  are  already  enrolled  in 
Medicare  at  the  time  of  implementation 
would  be  enumerated  based  on  existing 
Medicare  provider  databases  that  have 


already  been  reviewed  and  vaiiQated. 
These  health  care  providers  would  not 
have  to  request  an  NPI — they  would 
automatically  receive  one.  After  this 
initial  enumeration,  new  and  non- 
Medicare  health  care  providers  not  yet 
enumerated  that  wish  to  participate  in 
Medicare  would  receive  an  NPI  as  a  part 
of  the  enrollment  process. 

b.  Medicaid  ana  non-Medicare 
Federal  health  plans  that  need  to 
enumerate  their  health  care  providers 
would  follow  a  similar  process,  based 
on  a  mutually  agreed-upon  timetable. 
Those  health  plans'  existing 
prevalidated  databases  could  be  used  to 
avoid  requiring  large  numbers  of  health 
care  providers  to  apply  for  NPIs.  If  a 
health  care  provider  were  already 
enumerated  by  Medicare,  that  NPI 
would  be  communicated  to  the  second 
program.  After  the  initial  enumeration, 
new  health  care  providers  that  wish  to 
participate  in  Medicaid  or  a  Federal 
health  plan  other  than  Medicare  would 
receive  an  NPI  as  a  part  of  that 
enrollment  process.  Health  care 
providers  that  transact  business  with 
more  than  one  such  health  plan  could 
be  enumerated  by  any  one  of  those 
health  plans.  This  phase  would  be 
completed  within  2  years  after  the 
effective  date  of  the  final  rule. 

c.  A  health  care  provider  that  does  not 
transact  any  business  with  Federal 
health  plans  or  Medicaid  but  that  does 
conduct  electronically  any  of  the 
transactions  stipulated  in  HIPAA  (for 
example,  submits  claims  electronically 
to  a  private  health  plan)  would  be 
enumerated  via  a  Federally-directed 
registry.  This  enumeration  would  be 
done  concurrently  with  the  enumeration 
described  in  b.,  above.  Health  care 
providers  would  apply  to  the  registry  for 
an  NPI. 

After  the  first  two  phases  of 
enumeration  (that  is.  enumeration  of 
health  care  providers  enrolled  or 
enrolling  in  Federal  health  plans  or 
Medicaid  or  health  care  providers  that 
do  not  conduct  business  with  any  of 
those  plans  but  that  conduct  any  of  the 
HIPAA  transactions  electronically),  the 
health  care  providers  remaining  would 
be  those  that  do  not  conduct 
electronically  any  of  the  transactions 
specified  in  HIPAA.  We  refer  to  these 
health  care  providers  as  "non-HIPAA- 
transaction  health  care  providers."  The 
non-HIPAA-transaction  health  care 
providers  would  not  be  enumerated  in 
the  first  two  phases  of  enumeration.  We 
do  not  intend  to  enumerate  these  health 
care  providers  until  all  health  care 
providers  requiring  NPIs  by  statute  are 
enumerated  and  funds  are  available.  In 
some  cases,  these  health  care  providers 
may  wish  to  be  enumerated  even  though 
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transactions  Health  plans  may  prefer  to 
use  the  NPI  for  all  health  care  providers, 
whether  or  not  they  submit  transactions 
electronically,  for  the  sake  of  processing 
efficiency  In  addition,  some  health  care 
providers  may  wish  to  be  enumerated 
even  though  they  conduct  no  designated 
transactions  and  are  not  affiliated  with 
any  health  plan.  Additional  research  is 
required  on  the  time  table  and  method 
by  which  non-HIPAA-transaction  health 
care  providers  would  be  enumerated. 

d.  If  option  1  were  selected,  the 
Federally-directed  registry  would 
enumerate  all  health  care  providers. 
With  a  single  enumeration  point 
(although  it  could  consist  of  several 
agents  controlled  by  a  single  entity,  as 
stated  earlier),  we  would  envision 
enumeration  taking  place  in  the 
following  phases:  Medicare  providers: 
Medicaid  providers  and  other  non- 
Medicare  Federal  providers;  health  care 
providers  that  do  not  transact  any 
business  with  the  aforementioned  plans 
but  that  process  electronically  any  of  the 
transactions  stipulated  in  HIPAA;  and 
all  other  health  care  providers  (i.e..  non- 
HIPAA-transaction  health  care 
providers). 

C,  Approved  Uses  of  the  NPI 

The  law  requires  that  we  specify  the 
appropriate  uses  of  the  NPI. 

Two  years  after  adoption  of  this 
standard  (3  vears  for  small  health  plans) 
the  NPI  must  be  used  in  the  health  care 
system  in  connection  with  the  health- 
related  financial  and  administrative 
transactions  identified  in  section 
1 173(a).  The  NPI  may  also  be  used  as  a 
cross  reference  in  health  care  provider 
fraud  and  abuse  files  and  other  program 
integrity  files  (for  example,  the  HHS 
Office  of  the  Inspector  General  sanction 
file).  The  NPI  may  be  used  to  identify 
health  care  providers  for  debt  collection 
under  the  provisions  of  the  Debt 
Collection  Information  Act  of  1996  and 
the  Balanced  Budget  Act  of  1997.  and 
for  any  other  lawful  activity  requiring 
individual  identification  of  health  care 
providers.  It  may  not  be  used  in  any 
activity  otherwise  prohibited  by  law 

Other  examples  of  approved  uses 
would  include; 

•  Health  care  providers  may  use  their 
own  NPls  to  identify  themselves  in 
health  care  transactions  or  related 
correspondence. 

•  Health  care  providers  may  use  other 
health  care  providers'  NPIs  as  necessar\' 
to  complete  health  care  transactions  and 
on  related  correspondence. 

•  Health  care  providers  may  use  their 
own  NPIs  on  prescriptions  (however, 
the  NPI  could  not  replace  the  DEA 
number  or  State  license  number  where 


uilliur  ul  tnuse  iiuniDers  is  requirea  on 
prescriptions). 

•  Health  plans  may  use  NPIs  in  their 
internal  provider  files  to  process 
transactions  and  may  use  them  on 
transactions  and  in  communications 
with  health  care  providers. 

•  Health  plans  may  communicate 
NPIs  to  other  health  plans  for 
coordination  of  benefits. 

•  Health  care  clearinghouses  may  use 
NPIs  in  their  internal  files  to  create  and 
process  standard  transactions  and  in 
communications  with  health  care 
providers  and  health  plans. 

•  NPIs  may  be  used  to  identify 
treating  health  care  providers  in  patient 
medical  records. 

D.  Summary  of  Effects  on  Various 
Entities 

We  summarize  here  how  the 
implementation  of  the  NPI  would  affect 
health  care  providers,  health  plans,  and 
he^th  care  clearinghouses,  if  option  2 
were  selected.  Differences  that  would 
result  from  selection  of  option  1  are 
noted  parenthetically. 

1  Health  care  providers. 

a.  Health  care  providers  interacting 
with  Medicare,  another  Federal  plan,  or 
a  Medicaid  State  agency  would  receive 
their  NPIs  from  the  NPS  via  one  of  those 
programs  and  would  be  required  to  use 
their  NPIs  on  all  the  specified  electronic 
transactions.  Each  plan  would  establish 
its  own  schedule  for  adopting  the  NPI. 
within  the  time  period  specified  by  the 
law.  Whether  a  given  plan  would 
automatically  issue  the  NPIs  or  require 
the  health  care  providers  to  apply  for 
them  would  be  up  to  the  plan.  (For 
example,  the  Medicare  program  would 
issue  NPIs  automatically  to  its  currently 
enrolled  Medicare  providers  and 
suppliers,  data  on  its  future  health  care 
providers  and  suppliers  would  be 
collected  on  the  Medicare  enrollment 
application.)  The  Federal  or  State  plan 
may  impose  requirements  other  than 
those  stated  in  the  regulations. 

The  health  care  providers  would  be 
required  to  update  any  data  collected 
from  them  by  submitting  changes  to  the 
plan  within  60  days  of  the  change. 
Health  care  providers  that  transact 
business  with  multiple  plans  could 
report  changes  to  any  one  of  them. 
(Selection  of  option  1  would  mean  that 
the  health  care  provider  would  obtain 
the  NPI  from,  and  report  changes  to.  the 
Federally-directed  registry.) 

b.  Health  r^re  providers  that  conduct 
electronic  transactions  but  do  not  do  so 
with  Federal  health  plans  or  Medicaid 
would  receive  their  NPIs  from  the  NPS 
via  the  Federally- directed  registry  and 
would  be  required  to  use  their  NPIs  on 
all  the  specified  electronic  transactions. 


t,acn  neaiui  pian  wouiu  estaousii  its 
own  schedule  for  adopting  the  NPI. 
within  the  time  period  specified  by  the 
law.  The  heahh  care  providers  would  be 
required  to  update  any  data  originally 
collected  from  them  by  submitting 
changes  within  60  days  of  the  date  of 
the  change  to  the  Federally-directed 
registry. 

c.  Health  care  providers  that  are  not 
covered  by  the  above  categories  would 
not  be  required  to  obtain  an  NPI.  (These 
health  care  providers  are  the  non- 
HIPAA-transaction  health  care 
providers  as  described  in  section  4.c.  of 
section  B.  Enumerators  earlier  in  this 
preamble.)  They  may  be  enumerated  if 
they  wish,  depending  on  availability  of 
funds,  but  they  would  not  be  issued 
NPIs  until  those  health  care  providers 
that  currently  conduct  electronic 
transactions  have  received  their  NPIs. 
As  stated  earlier,  the  timetable  and 
method  by  which  the  non-HIPAA- 
transaction  health  care  providers  would 
be  enumerated  must  be  determined. 
After  the  non-HIPAA-transaction  health 
care  providers  are  enumerated,  they 
would  be  required  to  update  any  data 
originally  collected  from  them  by 
submitting  changes  within  60  days  of 
the  date  of  the  change.  Those  providers 
would  report  their  changes  to  the 
registry  or  to  a  Federal  plan  or  Medicaid 
State  agency  with  which  they  transact 
business  at  the  time  of  the  change. 

2.  Health  plans. 

a.  Medicare,  other  Federal  health 
plans,  and  Medicaid  would  be 
responsible  for  obtaining  NPIs  from  the 
NPS  and  issuing  them  to  their  health 
care  providers.  They  would  be 
responsible  for  updating  the  data  base 
with  data  supplied  by  their  health  care 
providers.  (Selection  of  option  1  would 
mean  that  Medicare,  other  Federal 
health  plans,  and  Medicaid  would  not 
enumerate  health  care  providers  or 
update  their  data.) 

These  government  health  plans  would 
establish  their  own  schedule  for 
adopting  the  NPI.  within  the  time 
period  specified  by  the  law.  They  would 
be  able  to  impose  requirements  on  their 
health  care  providers  in  addition  to,  but 
not  inconsistent  with,  those  in  our 
regulations. 

b.  Each  remaining  health  plan  would 
be  required  to  use  the  NPI  to  identify 
health  care  providers  in  electronic 
transactions  as  provided  by  the  statute. 
Each  health  plan  would  estabUsh  its 
own  schedule  for  adopting  the  NPI, 
within  the  time  period  specified  by  the 
law.  They  would  be  able  to  impose 
requirements  on  their  health  care 
providers  in  addition  to,  but  not 
inconsistent  with,  those  in  our 
regulations. 
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3.  Health  care  clearinghouses. 

Health  care  clearinghouses  would  be 
required  to  use  a  health  care  provider's 
NPI  on  electronic  standard  transactions 
requiring  an  NPI  that  are  submitted  on 
the  health  care  provider's  behalf.  , 

IV.  Data 

[Please  label  written  and  e-mailed  comments 
about  this  section  with  the  subject:  DATA.) 


A.  Data  Elements 

The  NPS  would  collect  and  store  in 
the  NPF  a  variety  of  information  about 
a  health  care  provider,  as  showTi  in  the 
table  below.  We  believe  the  majority  of 
this  information  is  used  to  uniquely 
identify  a  health  care  provider;  other 
information  is  used  for  administrative 
purposes.  A  few  of  the  data  elements  are 
collected  at  the  request  of  potential 
users  that  have  been  working  with 
HCFA  in  designing  the  database  prior  to 

National  Provider  File  Data  Elements 


the  passage  of  HIPAA.  All  of  these  data 
elements  represent  only  a  fraction  of  the 
information  that  would  comprise  a 
provider  enrollment  file.  The  data 
elements  in  the  table,  plus  cease/ 
effective/termination  dates,  switches 
(yes/no),  indicators,  and  history,  are 
being  considered  as  those  that  would 
form  the  NPF.  We  have  included 
comments,  as  appropriate.  The  table 
does  not  display  systems  maintenance 
or  similar  fields,  or  health  care  provider 
cease/effective/termination  dates. 


Data  elements 

National  Provider  Identifier  (NPI)  

Provider's  current  name  

Provider's  other  name  

Provider's  legal  business  '^a~e   

Provioer's  name  suffix  

Provider's  credential  designation  

Provider's  Soaal  Secuntv  Number  fSSN)  .... 
Provider's   Employer   identification   Number 
(EIN). 

Providers  0.^*'-  cate  

Providers  Di^"''  Sta'e  cooe  

Provider  s  Dirth  county  name 

Provider's  birth  country  name  , 

Provider's  sex      

Provider  s  race      

Provider  s  date  ot  death  

Provider  s  -^aiitrig  address  

Provide' s  -^a  irg  aocess  telephone  num- 
ber 

Provider's  mailing  address  fax  number  

Provider's  mailing  address  e-mail  address  .. 

Resident/Intern  code  

Provider  enumerate  date 

Provider  update  date 

Establishing  enumerator  agent  number   

Provider  practice  location  identifier  (location 
code) 

Provider  practice  location  name  

Provider  practice  location  address  

Provider  s  practice  location  teiephone  num- 
ber. 

Provider's  practice  location  fax  number  

Provider's  practice  kxation  e-mail  address 
Provider  classification „ 

Prov'Oer  ce-^'fication  cooe  

Provider  cer'  tica'ion  (cemlicate)  numt)er 

Provider  license  number 

Provider  license  S'a'e   

School cooe  

Scnoo'  nar^e 

School  city.  State,  country 

School  graduation  year  

Other  DrQvioe'  riu-^oer  'voe  

Other  provider  number  

Group  memoer  name   

Grouc  ■^er-iDef  na"ie  suffix 


Comments 

&-posi1ion  alpha-numeric  NPI  assigned  by  the  NPS  

For  Individuals  only.  Includes  first,  middle,  and  last  ruwnes  ™ - 

For  Individuals  only.  Includes  first,  middle,  and  last  names.  Other  names  might  Include 
maiden  and  professional  names. 

For  Groups  and  Organizations  only 

For  Indrviduais  only  Includes  J'    Sr.,  II,  III,  IV,  and  V 

For  Individuals  oniy   Examples  are  MD,  DDS,  CSW,  Cf4A.  AA.  NP,  RNA.  PSY  

For  Indrviduals  only  

Employer  Identification  Number i „ 

For  Ino'viouais  only  

For  Individuals  only  

For  Individuals  only  „ „ 

For  Individuals  only  „ 

For  Individuals  only _ 

For  Individuals  only  „ 

For  Individuals  only  „ 

Includes  2  lines  of  street  address,  plus  dty.  State,  county,  country,  5-  or  9-posJtion  ZIP 
code 

For  certain  Individuals  only  '. „ „ 

Date  provider  was  enumerated  (assigned  an  NPI).  Assigned  by  tt>e  NPS  

Last  date  provider  data  was  updated.  Assigned  by  the  NPS  

Identification  number  of  the  estat>lishing  enumerator 

2-position  aiDha-nu-^eric  code  (location  code)  assigned  by  tt>e  NPS  „ 

Title  (e.g.,    doing  business  as"  name)  of  practice  location 

Includes  2  lines  of  street  address,  plus  city,  State,  county,  country,  5-  or  9-position  ZIP 
code 

From  Accredited  Standards  Committee  X12N  taxonomy.  Includes  type(s).  dassifica- 

tion(s),  area(s)  of  specialization. 

For  certain  Individuals  only  

For  certain  Individuals  only  

For  certain  Individuals  only  

For  certain  Individuals  only  

For  certain  individuals  only  

For  cer'air^  individuals  only  , — 

For  certai-^  individuals  only  „ 

For  certain  irioividuais  on!»    

Tvoe  o'  provider  iden'itication  number  also/formerty  used  by  provider  UPIN,  NSC, 

OSCAR.  DEA  Medicaid  State  PIN.  Paver  ID 

Other  provider  loentificatior^  numpe'  a^so  'o''^e'^'v   ,sed  by  provider  

For  Groups  only    Name  Qt  morvioua   ~e~-De'  c*  g'oup.  Includes  first,  middte,  and  last 

names 
Fo'  jrojDS  oris,    This  is  ''"^e  ind!vid..a  -■e-^De'  s  name  suffix.  Includes  Jr.,  Sr.,  II,  III.  IV, 

ana  v 


Purpose 


U 


ZPillfi 
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Oataalements 


Organization  typ«  control  code 


Comments 


For  certain  Organizations  only.  Includes  Government — Federal  (Milrtary).  Government — 
Federal  (Veterans).  Government— Federal  (Other),  Government— Stata/County  Gov- 
ernment—Local. Government — Combined  Co»i»ro<.  NorvGovemment— Noo  pfofit. 
NorvGovernment — For  Profit,  arxl  Nor>-Govemmeni — Not  for  Profit. 


Purpose 


U 


Key: 

I — Used  tor  the  unique  identification  of  a  provider. 

A — Used  lor  administrative  purposes. 

U— Included  at  the  request  of  potential  users  (optional). 


We  need  to  consider  the  benefits  of 
retaining  all  of  the  data  elements  shown 
in  the  table  versus  lowering  the  cost  of 
maintaining  the  database  by  keeping 
only  the  minimum  number  of  data 
elements  needed  for  unique  provider 
identification.  We  solicit  input  on  the 
composition  of  the  minimum  set  of  data 
elements  needed  to  uniquely  identify 
each  type  of  provider.  In  order  to 
consider  the  inclusion  or  exclusion  of 
data  elements,  we  need  to  assess  their 
purpose  and  use. 

The  data  elements  with  a  purpose  of 
"I"  are  needed  to  identify  a  health  care 
provider,  either  in  the  search  process 
(which  is  electronic)  or  in  the 
investigation  of  health  care  providers 
designated  as  possible  matches  by  the 
search  process.  These  data  elements  are 
critical  because  unique  identiftcation  is 
the  keystone  of  the  NPS. 

The  data  elements  with  a  purpose  of 
"A"  are  not  essential  to  the 
identification  processes  mentioned 
above,  but  nonetheless  are  valuable. 
Certain  "A"  data  elements  can  be  used 
to  contact  a  health  care  provider  for 
clarification  of  information  or  resolution 
of  issues  encountered  in  the 
enumeration  process  and  for  sending 
written  communications;  other  "A"  data 
elements  (e.g.,  Provider  Enumerate  Date, 
Provider  Update  Date,  Establishing 
Enumerator/ Agent  Number)  are  used  to 
organize  and  manage  the  data. 

Data  elements  with  a  purpose  of  "U" 
are  collected  at  the  request  of  potential 
users  of  the  information  in  the  system. 
While  not  used  by  the  system's  search 
process  to  uniquely  identify  a  health 
care  provider.  Race  is  nevertheless 
valuable  in  the  investigation  of  health 
care  providers  designated  as  possible 
matches  as  a  result  of  that  process.  In 
addition.  Race  is  important  to  the  utility 
of  the  NPS  as  a  statistical  sampling 
frame.  We  solicit  comments  on  the 
statistical  validity  of  Race  data.  Race  is 
collected  "as  reported";  that  is.  it  is  not 
validated.  It  is  not  maintained,  only 
stored.  The  cost  of  keeping  this  data 
element  is  virtually  nil.  Other  data 
elements  (Resident/Intern  Code, 
Provider  Certification  Code  and 


Number,  and  Organization  Type  Control 
Code)  with  a  purpose  of  "U".  while  not 
used  for  enumeration  of  a  health  care 
provider,  have  been  requested  to  be 
included  by  some  members  of  the  health 
care  industry  for  reports  and  statistics. 
These  data  elements  are  optional  and  do 
not  require  validation;  many  remain 
constant  by  their  nature;  and  the  cost  to 
store  them  is  negligible. 

The  data  elements  that  we  judge  will 
be  expensive  to  either  validate  or 
maintain  (or  both)  are  the  license 
information,  provider  practice  location 
addresses,  and  membership  in  groups. 
We  solicit  comments  on  whether  these 
data  elements  are  necessary  for  the 
unique  enumeration  of  health  care 
providers  and  whether  validation  or 
maintenance  is  required  for  that 
purpose. 

Licenses  may  be  critical  in 
determining  uniqueness  of  a  health  care 
provider  (particularly  in  resolving 
identities  involving  compound 
surnames)  and  are,  therefore,  considered 
to  be  essential  by  some.  License 
information  is  expensive  to  validate 
initially,  but  not  expensive  to  maintain 
because  it  does  not  change  frequently. 

The  practice  location  addresses  can  be 
used  to  aid  in  investigating  possible 
provider  matches,  in  converting  existing 
provider  numbers  to  NPIs.  and  in 
research  involving  fraud  or 
epidemiology.  Location  codes,  which 
are  discussed  in  detail  in  section  B. 
Practice  Addresses  and  Group/ 
Organization  Options  below,  could  be 
assigned  by  the  NPS  to  point  to  and 
identify  practice  locations  of 
individuals  and  groups.  Some  potential 
users  felt  that  practice  addresses 
changed  loo  frequently  to  be  maintained 
efficiently  at  the  national  level.  The 
average  Medicare  physician  has  two  to 
three  addresses  at  which  he/she 
practices.  Group  providers  may  have 
many  more  practice  locations.  We 
estimate  that  5  percent  of  health  care 
providers  require  updates  annually,  and 
that  addresses  are  one  of  the  most 
frequently  changing  attributes.  As  a 
result,  maintaining  more  than  one 
practice  address  for  an  individual 


provider  on  a  national  scale  could  be 
burdensome  and  time  consuming.  Many 
potential  users  believe  that  practice 
addresses  could  more  adequately  be 
maintained  at  local,  health-plan  specific 
levels. 

Some  potential  users  felt  that 
membership  in  groups  was  useful  in 
identifying  health  care  providers.  Many 
others,  however,  felt  that  these  data  are 
highly  volatile  and  costly  to  maintain. 
These  users  felt  it  was  unlikely  that 
membership  in  groups  could  be 
satisfactorily  maintained  at  the  national 
level. 

We  welcome  your  comments  on  the 
data  elements  proposed  for  the  NPF  and 
input  as  to  the  potential  usefulness  and 
tradeoffs  for  these  elements  such  as 
those  discussed  above. 

We  specifically  invite  comments  and 
suggestions  on  how  the  enumeration 
process  might  be  improved  to  prevent 
issuance  of  multiple  NPIs  to  a  health 
care  provider. 

B.  Practice  Addresses  and  Group/ 
Organization  Options 

We  have  had  extensive  consultations 
with  health  care  providers,  health  plans, 
and  members  of  health  data  standards 
organizations  on  the  requirements  for 
provider  practice  addresses  and  on  the 
group  and  organization  data  in  the  NPS. 
(It  is  important  to  note  that  the  NPS  is 
designed  to  capture  a  health  care 
provider's  mailing  address.  The  mailing 
address  is  a  data  element  separate  from 
the  practice  address,  and,  as  such,  is  not 
thf  subject  of  the  discussion  below.) 
Following  are  the  major  questions 
relating  to  these  issues: 

•  Should  the  NPS  capture  practice 
addresses  of  health  care  providers? 

For:  Practice  addresses  could  aid  in 
non-electronic  matching  of  health  care 
providers  and  in  conversion  of  existing 
provider  number  systems  to  NPIs.  They 
could  be  useful  for  research  specific  to 
practice  location;  for  example,  involving 
fraud  or  epidemiology. 

Against:  Practice  aadresses  would  be 
of  limited  use  in  the  electronic 
identification  and  matching  of  health 
care  providers.  The  large  number  of 
practice  locations  of  some  group 
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providers,  the  frequent  relocation  of 
provider  offices,  and  the  temporary 
situations  under  which  a  health  care 
provider  may  practice  at  a  particular 
location  would  make  maintenance  of 
practice  addresses  burdensome  and 
expensive. 

•  Should  the  NPS  assign  a  location 
code  to  each  practice  address  in  a  health 
care  provider's  record?  The  location 
code  would  be  a  2-position 
alphanumeric  data  element.  It  would  be 
a  data  element  in  the  NPS  but  would  not 
be  part  of  the  NPI.  It  would  point  to  a 
certain  practice  address  in  the  health 
care  provider's  record  and  would  be 
usable  only  in  coniunction  with  that 
health  care  provider's  NPI.  It  would  not 
stand  alone  as  a  unique  identifier  for  the 
address. 

For:  The  location  code  could  be  used 
to  designate  a  specific  practice  address 
for  the  health  care  provider,  eliminating 
the  need  to  perform  an  address  match 
each  time  the  address  is  retrieved.  The 
location  code  might  be  usable,  in 
conjunction  with  a  health  care 
provider's  NPI,  as  a  designation  for 
service  location  in  electronic  health 
transactions. 

Against:  Location  codes  should  not  l>e 
created  and  assigned  nationally  unless 
required  to  support  standard  electronic 
health  transactions:  this  requirement 
has  not  been  demonstrated  The  format 
of  the  location  code  would  allow  for  a 
lifetime  maximum  of  900  location  codes 
per  health  care  provider,  this  number 
may  not  be  adequate  for  groups  with 
many  locations.  The  location  code 
would  not  uniquely  identify  an  address; 
different  health  care  providers 
practicing  at  the  same  address  would 
have  different  location  codes  for  that 
address,  causing  confusion  for  business 
offices  that  maintain  data  for  large 
numbers  of  health  care  providers 

•  Should  the  NPS  link  the  NPI  of  a 
group  provider  to  the  NPIs  of  the 
individual  providers  who  are  members 
of  the  group? 

For:  Linkage  of  the  group  NPI  to 
individual  members"  NPIs  would 
provide  a  connection  from  the  group 
provider,  which  is  possibly  not  licensed 
or  certified,  to  the  individual  members 
who  are  licensed,  certified  or  otherwise 
authorized  to  provide  health  care 
services 

Against:  The  large  number  of 
members  of  some  groups  and  the 
frequent  moves  of  individuals  among 
groups  would  make  national 
maintenance  of  group  membership 
burdensome  and  expensive. 
Organizations  that  need  to  know  group 
membership  prefer  to  maintain  this 
information  locally,  so  that  they  can 
ensure  its  accuracy  for  ifieir  purposes. 


•  Should  the  NPS  collect  the  same 
data  for  organization  and  group 
providers'  There  would  be  no 
distinction  between  organization  and 
group  providers.  Each  health  care 
provider  would  be  categorized  in  the 
NPS  either  as  an  individual  or  as  an 
organization.  Each  separate  physical 
location  or  subpart  of  an  organization 
that  needed  to  be  identified  would 
receive  its  own  NPI  The  NPS  would  not 
link  the  NPI  of  an  organization  provider 
to  the  NPI  of  any  other  health  care 
provider,  although  all  organizations 
with  the  same  employer  identification 
number  (EINl  or  same  name  would  be 
retrievable  via  a  query  on  that  EIN  or 
name. 

For:  The  categorization  of  health  care 
providers  as  individuals  or 
organizations  would  provide  flexibility 
for  enumeration  of  integrated  provider 
organizations.  Eliminating  the  separate 
category  of  group  providers  would 
eliminate  an  artificial  distinction 
between  groups  and  organizations.  It 
would  eliminate  the  possibility  that  the 
same  entity  would  be  enumerated  as 
both  a  group  and  an  organization.  It 
would  eliminate  any  need  for  location 
codes  for  groups.  It  would  allow 
enumeration  at  the  lowest  level  that 
needs  to  l>e  identified,  offering 
flexibility  for  enumerators,  health  plans 
or  other  users  of  NPS  data  to  link 
organization  NPIs  as  they  require  in 
their  owm  systems 

Against:  A  single  business  entity 
could  have  multiple  NPIs. 
corresponding  to  its  physical  locations 
or  subparts 

Possible  .Approaches: 

We  present  two  alternatives  to 
illustrate  how  answers  to  the  questions 
posed  above  would  affect  enumeration 
and  health  care  provider  data  in  the 
.NPS  Since  the  results  would  depend 
upon  whether  the  health  care  provider 
is  an  individual,  organization,  or  group, 
we  refer  the  reader  to  section  II.B.3., 
Definitions,  of  this  preamble. 

Alternative  1: 

The  NPS  would  capture  practice 
addresses.  It  would  assign  a  location 
code  for  each  practice  address  of  an 
individual  or  group  provider. 
Organization  and  group  providers 
would  be  distinguished  and  would  have 
different  associated  data  in  the  NPS. 
Organization  providers  could  have  only 
one  location  per  NPI  and  could  not  have 
individuals  listed  as  members.  Group 
providers  could  have  multiple  locations 
with  location  codes  per  NPI  and  would 
have  individuals  listed  as  members. 

For  individual  providers,  the  NPS 
would  capture  each  practice  address 
and  assign  a  corresponding  location 
code.  The  NPS  would  link  the  NPIs  of 


individuals  who  are  listed  as  members 
of  a  group  with  the  NPI  of  their  group. 

For  organization  providers,  the  NPS 
would  capture  the  single  active  practice 
address.  It  would  not  assign  a 
corresponding  location  code. 

For  group  providers,  the  NPS  would 
capture  each  practice  address  and  assign 
a  corresponding  location  code.  The  NPS 
would  link  the  NPI  of  a  group  with  the 
NPIs  of  all  individuals  who  are  listed  as 
members  of  the  group.  A  group  location 
would  have  a  different  location  code  in 
the  members'  individual  records  and  the 
group  record. 

Alternative  2; 

The  NPS  would  capture  only  one 
practice  address  for  an  individual  or 
organization  provider.  It  would  not 
assign  location  codes.  The  NPS  would 
not  link  the  NPI  of  a  group  provider  to 
the  NPIs  of  individuals  who  are 
members  of  the  group.  Organization  and 
group  providers  would  not  be 
distinguished  from  each  other  in  the 
NPS.  Each  health  care  provider  would 
be  categorized  as  either  an  individual  or 
an  organization. 

For  individual  providers,  the  NPS 
would  capture  a  single  practice  address. 
It  would  not  assign  a  corresponding 
location  code. 

For  organization  providers,  each 
separate  physical  location  or  subpart 
that  needed  to  be  identified  would 
receive  its  own  NPI.  The  NPS  would 
capture  the  single  active  practice 
address  of  the  organization.  It  would  not 
assign  a  corresponding  location  code. 

Recent  consultations  with  health  care 
providers,  health  plans,  and  members  of 
health  data  standards  organizations 
have  indicated  a  growing  consensus  for 
Alternative  2  discussed  above. 
Representatives  of  these  organizations 
feel  that  Alternative  2  will  provide  the 
data  needed  to  identify  the  health  care 
provider  at  the  national  level,  while 
reducing  burdensome  data  maintenance 
associated  with  provider  practice 
location  addresses  and  group 
membership.  We  welcome  comments  on 
these  and  other  alternatives  for 
collection  of  practice  location  addresses 
and  assignment  of  location  codes,  and 
on  the  group  and  organization  provider 
data  within  the  NPS. 

V.  Data  Dissemination 

[Please  label  written  and  e-mailed  comments 
about  this  section  with  the  subject: 
Dissemination.) 

We  are  making  information  from  the 
NPS  available  so  that  the  administrative 
simplification  provisions  of  the  law  can 
be  implemented  smoothly  and 
efficiently.  In  addition  to  the  health  care 
provider's  name  and  NPI,  it  is  important 
to  make  available  other  information 
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iiMKii     If  111  Mil  11  1  .ue  provider  so  that 
people  with  existing  health  care 
provider  files  can  associate  their  health 
care  providers  with  the  appropriate 
NPIs.  The  data  elements  we  are 
proposing  to  disseminate  are  the  ones 
that  our  research  has  shown  will  be 
most  beneficial  in  this  matching 
process.  The  information  needs  to  be 
disseminated  to  the  widest  possible 
audience  because  the  NPIs  would  be 
used  in  a  vast  number  of  applications 
throughout  the  health  care  industry. 

We  propose  to  charge  fees  for  the 
dissemination  of  such  items  as  data  files 
and  directories,  but  the  fees  would  not 
exceed  the  costs  of  the  dissemination. 

We  would  establish  two  levels  of 
users  of  the  data  in  the  NFS  for 
purposes  of  disseminating  information. 
Some  of  the  data  that  would  be 


collected  in  order  to  assign  NPIs  would 
be  confidential  and  not  be  disclosed  to 
those  without  a  legitimate  right  of 
access  to  the  confidential  data. 

Level  I — Enumerators 

Access  to  the  NFS  would  be  limited 
to  approved  enumerators  for  the  system 
that  would  be  specifically  listed  in  45 
CFR  part  142.  We  would  publish 
'■routine  uses  "  for  the  data  concerning 
individuals  in  a  Privacy  Act  systems  of 
records  notice.  The  notice  is  being 
developed  and  will  be  available  during 
the  comment  period  for  this  proposed 
rule. 

Enumerators  would  have  access  to  all 
data  elements  for  all  health  care 
providers  in  order  to  accurately  resolve 
potential  duplicate  situations  (that  is, 
the  health  care  provider  may  already 


have  been  enumerated).  Enumerators 
would  be  required  to  protect  the  privacy 
of  the  data  in  accordance  with  the 
Privacy  Act. 

Enumerators  would  have  access  to  the 
on-line  NFS  and  would  also  receive 
periodic  batch  update  files  from  HCFA. 

Level  II— The  Public 

The  public  (which  includes 
individuals,  health  care  providers, 
software  vendors,  health  plans  that  are 
not  enumerators,  and  health  care 
clearinghouses)  would  have  access  to 
selected  data  elements. 

The  table  below  lists  the  data 
comprising  the  NPF.  as  described  in 
section  IV.  A.  Data  Elements,  and 
indicates  the  dissemination  level  (Level 
I  or  Level  II). 


Dissemination  of  Information  From  the  National  Provider  File 


Data  elements 


Natiooal  Provider  Identifler  (NP1) 

ProvKJer's  current  name   

Provider's  other  name  

Provider's  legal  business  name 

Provider's  name  sutlix   

Provider's  credential  designation 

Provider's  Soaal  Security  Number  (SSN) 
Provider's  Employer  Identification  Number 
(EIN) 

Provider's  txrlh  date 

Provider's  birth  State  cod«  

Ptovider's  birth  county  name 

Provider's  birth  country  name 

Provider's  sax  

Provider's  race  

Provider's  date  ol  death   

Provider's  mailing  address   

Provider's  mailing  address  telephone 
number 

Provider's  mailing  address  lax  number     .  . 

Provider's  mailing  address  e-mail  address 

Resident/lntem  code  

Provider  enumerate  date  

Provider  update  date  

Establishing  enumerator/agent  numt)er 

Provider  practice  location  identifier  (loca- 
tion code) 

Provider  practice  location  nanf>e  

Provider  practice  location  address  

Provider's     practice     location     telephone 

number 
Providers  practice  location  lax  number 
Provider's  practice  location  e-mail  address 
Provider  classification  

Provider  certification  code  

Provider  certification  (certificate)  number  .. 

Provider  license  numt)er  

Provider  license  State 

School  code  

School  name 

School  city.  Slate,  country 

School  graduation  year 


Ossemiriatioo 
level 


and  II 
and  II 
and  II 

WKlll 

and  II 
and  II 

only  .. 
only  .. 


ortf  ... 

onty  ... 

only  ... 

only  ... 

only  ... 

only  ... 

only  ... 
and  II 


only. 

only, 
onfy 
and  II 
and  II 
and  II 
only  . 
and  It 

and  II 
and  II 

only. 

only 
only, 
and  II 

only  . 

only  . 

only  . 

only  . 

only  . 

only  . 

only  . 

only  . 


Comments 


8-posrtioo  alpha-numenc  NPI  assigned  by  the  NPS 

For  Individuals  only   Includes  first,  middle,  and  last  names. 

For  Individuals  only    Includes  first,  middle,  and  last  names  Other  names  might  irv 

dude  maiden  and  prolessionai  names 
For  Groups  and  Organizations  only 
For  Individuals  only   Includes  Jr ,  Sr .  II.  III.  IV.  and  V. 

For  Individuals  only  Examples  are  MD.  DDS.  CSW.  CNA.  AA.  NP.  RNA,  PSY. 
For  Individuals  only 
Emptoyer  Identification  Number. 

For  Individuals  only. 
For  Individuals  only. 
For  Indrviduals  only. 
For  Individuals  only. 
For  IrxJividuals  only. 
For  Individuals  only. 
For  Individuals  only 
Includes  2  lines  of  street  address. 
ZIP  code 


plus  city.  State,  county,  country.  5-  or  9-position 


For  certain  Individuals  only. 

Date  provider  was  enumerated  (assigned  an  NPI).  Assigned  by  the  NPS. 

Last  date  provider  data  was  updated  Assigned  by  the  NPS. 

Identification  number  of  the  establishing  enumerator. 

2-position  alpha-numeric  code  (location  code)  assigned  by  the  NPS. 

Title  (e.g..  "doing  business  as"  name)  of  practice  location 

Includes  2  lines  of  street  address,  plus  city,  State,  county,  country,  5-  or  9-position 
ZIP  code 


From  Accredited  Standards  Committee  X12N  taxonomy,  includes  type(s).  dassi- 

fication(s),  area(s)  of  specialization. 
For  certain  Individuals  only. 
For  certain  Individuals  only. 
For  certain  Individuals  only 
For  certain  Individuals  only 
For  certain  Individuals  only 
For  certain  individuals  only 
For  certain  Indrviduals  only 
For  certain  Individuals  only. 
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Da'a  eie^ei^'s 

Disse-^iination 

leve 

Cofn-ients 

Other  provider  nu'Tit>ef  type  

1  and  11  

land  11  

1  and  II  

Type  of  provider  loentification  number  also/formerfy  used  by  provider:  UPIN.  NSC, 
OSCAR  DEA,  Medicaid  State.  PIN,  Payer  ID 

Other  proviOf"  loentjiicatior  numtje'  atsofo'merty  used  by  provider 

For  Group:  0-^"  .    Na-  e  of  Ind'vioja  ne-iber  of  group.  Indudes  first,  middie,  and 

ias!  na  il 
For  G'oups  D'liy   This  is  the  lndivio...a    ^  e'^befs  name  suffix   Includes  Jr    Sr    II 

Other  provider  numtje'     

Group  memt>er  na-me  

Group  mcun^'  na-^e  s.jf  >    

1  and  II  

Organization  t)pe  conuoi  cxxje    

1  and  II  

Fo'  cp-a  •      'f^a-  ^a'ltns  only.  Indudes  Government — Federal  (Military).  Govem- 
-fr'     fej-?-a;  (Veterans),  Government — Federal  (Other),  Government — State/ 
.ck--:,     oDvernment — Local,    Government — Combined    Control.    Non-Govem- 
"e^ii  -No-  profit,  Non-Government — For  Profit,  and  Non-Government — f^t  lor 
Profit. 

Clearly,  the  access  to  the  public  data 
would  have  to  be  electronic  in  order  to 
support  the  more  frequent  users.  We  ar> 
asking  for  comments  on  exactly  what 
should  be  available  in  hardcopy,  whai 
types  of  electronic  formats  are  necessary 
(for  example,  diskette,  CD  ROM,  tape, 
cartridge,  and  via  Internet),  and 
frequency  of  update.  We  anticipate 
making  these  data  as  widely  available  as 
feasible.  We  note  that  the  UFIN 
Directory  (currently  available  to  the 
public)  would  be  discontinued  and 
replaced  with  a  similar  document  or 
electronic  file  once  the  NFS  is  in  place. 

We  initially  envisioned  limiting 
access  to  the  second  level  to  health 
plans  and  other  entities  involved  in 
electronic  transactions  and  adding  a 
third  level  of  access,  which  would  make 
a  more  abbreviated  data  set  available  to 
the  general  public.  This  was  in  keeping 
with  the  past  policy  of  not  disclosing 
physicians'  practice  addresses.  Recent 
court  decisions  and  our  broader  goal  of 
beneficiary  education  caused  us  to 
choose  a  broader  data  dissemination 
strategy.  We  welcome  comments  on  this 
point. 

VI.  New  and  Revised  Standards 

(Please  label  written  ana  e-uiant-ij  uumments 
about  this  section  with  the  subject: 
Revisions.] 

To  encourage  innovation  and  promote 
development,  we  intend  to  develop  a 
process  that  would  allow  an 
organization  to  request  a  revision  or 
replacement  to  any  adopted  standard  or 
standards. 

An  organization  could  request  a 
revision  or  replacement  to  an  adopted 
standard  by  requesting  a  waiver  from 
the  Secretary  of  Health  and  Human 
Services  to  test  a  revised  or  new 
standard.  The  organization  must,  at  a 
minimum,  demonstrate  that  the  revised 
or  new  standard  offers  an  improvement 
over  the  adopted  standard.  If  the 
organization  presents  sufficient 
documentation  that  supports  testing  of  a 


revised  or  new  standard,  we  want  to  be 
able  to  grant  the  organization  a 
'•-ruporary  waiver  to  test  while 
rt^iiiaining  in  compliance  with  the  law. 
The  waiver  would  be  applicable  to 
standards  that  could  change  over  time; 
for  example,  transaction  standards.  We 
do  not  intend  to  establish  a  process  that 
would  allow  an  organization  to  avoid 
using  any  adopted  standard. 

We  would  welcome  comments  on  the 
following:  (1)  How  we  should  establish 
this  process,  (2)  the  length  of  time  a 
proposed  standard  should  be  tested 
before  we  decide  whether  to  adopt  it,  (3) 
whether  we  should  solicit  public 
comments  before  implementing  a 
change  in  a  standard,  and  (4)  other 
issues  and  recommendations  we  should 
consider  in  developing  this  process. 

Following  is  one  possible  process: 

•  Any  organization  that  wishes  to 
revise  or  replace  an  adopted  standard 
must  submit  its  waiver  request  to  an 
HHS  evaluation  committee  (not 
currently  established  or  defined).  The 
organization  must  do  the  following  for 
each  standard  it  wishes  to  revise  or 
replace: 

+  Provide  a  detailed  explanation,  no 
more  than  10  pages  in  length,  of  how 
the  revision  or  replacement  would  be  a 
clear  improvement  over  the  current 
standard  in  terms  of  the  principles 
listed  in  section  I.D.,  Process  for 
developing  national  standards,  of  this 
preamble. 

+  Provide  sf)ecifications  and 
technical  capabilities  on  the  revised  or 
new  standard,  including  any  additional 
system  requirements. 

+  An  explanation,  no  more  them  5 
pages  in  length,  of  how  the  organization 
intends  to  test  the  standard. 

•  The  committee's  evaluation  would, 
at  a  minimum,  be  based  on  the 
following: 

+  A  cost-benefit  analysis. 
+  An  assessment  of  whether  the 
proposed  revision  or  replacement 


demonstrates  a  clear  improvement  to  an 
existing  standard. 

•  The  extent  and  length  of  time  of  the 
waiver. 

•  The  evaluation  committee  would 
inform  the  organization  requesting  the 
waiver  within  30  working  days  of  the 
committee's  decision  on  the  waiver 
request.  If  the  committee  decides  to 
grant  a  waiver,  the  notification  may 
include  the  following: 

+  Committee  comments  such  as  the 
following: 

— The  length  of  time  for  which  the 

waiver  applies  if  it  differs  from  the 

waiver  request. 
— The  sites  the  committee  believes  are 

appropriate  for  testing  if  they  differ 

from  the  waiver  request. 
— Any  pertinent  information  regarding 

the  conditions  of  an  approved  waiver. 

•  Any  organization  that  receives  a 
waiver  would  be  required  to  submit  a 
report  containing  the  results  of  the 
study,  no  later  than  3  months  after  the 
study  is  completed. 

•  The  committee  would  evaluate  the 
report  and  determine  whether  the 
benefits  of  the  proposed  revision  or  new 
standard  significantly  outweigh  the 
disadvantages  of  implementing  it  and 
make  a  recommendation  to  the 
Secretary 

VII.  Coi;f(  iii.n  of  Information 

RcqiisrcniiTi'- 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 
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•  riie  need  tor  the  intonnation 
collection  and  its  usefulness  in  carrying 
out  the  proper  hinctions  ot  ou  agency. 

•  The  accuracy  of  cur  estimate  of  the 
information  collection  bardt  n. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Section  142  408(al.  (d    Requirements: 
Health  Care  Providers 

In  summary,  each  health  care 
provider  would  be  required  to  obtain,  by 
application  if  necessary,  a  national 
provider  identifier  and  communicate 
any  changes  to  the  data  elements  in  its 
file  in  the  national  provider  system  to 
an  enumerator  of  national  provider 
identifiers  within  60  days  of  the  change. 

Discussion: 

We  are  especially  interested  in 
receiving  comments  on  the  possible 
methods  of  managing  the  provider 
enumeration  process.  Given  the 
multitude  of  possible  methods 
associated  with  managing  the 
enumeration  process,  we  are  unable  to 
provide  an  accurate  burden  estimate  at 
this  time.  Below  is  the  repeated 
provider  identifier  enumeration 
discussion,  from  section  II.,  Provisions 
of  Proposed  Regulations,  E. 
Requirements.  3.  Health  care  providers, 
of  this  preamble. 

The  process  by  which  health  care 
providers  will  apply  for  and  obtain  NPIs 
has  not  yet  been  established.  This 
proposed  rule  (in  section  III.. 
Implementation  of  the  NPI)  presents 
implementation  options  by  which 
health  care  providers  would  apply  for 
and  obtain  NPIs.  We  are  seeking 
comments  on  the  options  and  welcome 
other  options  for  consideration. 

In  one  of  the  options  we  are 
presenting,  we  anticipate  that  the  initial 
enumeration  of  health  care  providers 
that  are  already  enrolled  in  Medicare, 
other  Federal  programs  named  as  health 
plans,  and  Medicaid  would  be  done  by 
those  health  plans.  Those  health  care 
providers  would  not  have  to  apply  for 
NPIs  but  would  instead  have  their  NPIs 
issued  automatically.  Non-Federal  and 
non-Medicaid  providers  would  need  to 
apply  for  NPIs  to  a  Federally-directed 
registry  for  initial  enumeration.  The 
information  that  would  be  needed  in 
order  to  issue  an  NPI  to  a  health  care 
provider  is  discussed  in  this  preamble 
in  section  IV.,  Data.  Depending  on  the 
implementation  option  selected.  Federal 
and  Medicaid  health  care  providers  may 
not  need  to  provide  this  information 
because  it  would  already  be  available  to 
the  entities  that  would  be  enumerating 


them.  In  one  of  th«  options,  health  oire 
providers  would  be  assigned  their  NPIs 
in  the  course  of  enrolling  in  the  Federal 
health  plan  or  in  Medicaid.  Both 
options  may  require,  to  some  degree,  the 
development  of  an  application  to  be 
used  in  applying  for  an  NPI. 

We  would  require  each  health  care 
provider  that  has  an  NPI  to  forward 
updates  to  the  data  in  the  database  to  an 
NPI  enumerator  within  60  days  of  the 
date  the  change  occurs.  We  are 
soliciting  comments  on  whether  these 
updates  should  be  applicable  to  all  the 
data  elements  proposed  to  be  included 
in  the  NPF  or  only  to  those  data 
elements  that  are  critical  for 
enumeration.  For  example,  we  would 
like  to  know  whether  the  addition  of  a 
credential  should  be  required  to  be 
reported  within  the  60-day  period  or 
whether  such  updates  should  be  limited 
to  name  or  address  changes  or  other 
data  elements- that  are  required  to 
enumerate  a  health  care  provider. 

Given  the  multitude  oi  possible 
methods  of  implementing  the 
enumeration  process  we  are  soliciting 
public  comment  on  each  of  the 
following  issues,  before  we  submit  a 
copy  of  this  document  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  these  information  collection 
requirements. 

Sections  142.404  and  142.408(b) 
Requirements:  Health  Plans  and 
Requirements:  Health  Care  Providers 

In  summary,  each  health  plan  would 
be  required  to  accept  and  transmit, 
either  directly  or  via  a  health  care 
clearinghouse,  the  NPI  of  any  health 
care  jJrovider  required  in  any  standard 
transaction.  Also,  each  health  care 
provider  must  use  NPIs  wherever 
required  on  all  standard  transactions  it 
accepts  or  transmits  directly. 

Discussion: 

The  emerging  and  increasing  use  of 
health  care  EDI  standards  and 
transactions  raises  the  issue  of  the 
applicability  of  the  PRA.  The  question 
arises  whether  a  regulation  that  adopts 
an  EDI  standard  used  to  exchange 
certain  information  constitutes  an 
information  collection  subject  to  the 
PRA.  However,  for  the  purpose  of 
soliciting  useful  public  comment  we 
provide  the  following  burden  estimates. 

In  particular,  the  initial  burden  on  the 
estimated  4  million  health  plans  and  1.2 
million  health  care  providers  to  modify 
their  current  computer  systems  software 
would  be  2  hours/$60  per  entity,  for  a 
total  burden  of  10.4  million  hours/$312 
million.  While  this  burden  estimate  may 
appear  low.  on  average,  we  believe  it  to 
be  accurate.  This  is  based  on  the 
assumption  that  these  and  the  other 


buruen  jalculations  associated  with 
HPAA  administrative  simplification 
systems  modifications  may  overlap. 
This  average  also  takes  into 
consideration  that  (1)  this  standard  may 
not  be  used  by  several  of  the  entities 
included  in  the  estimate.  (2)  this 
standard  may  already  be  in  use  by 
several  of  the  entities  included  in  the 
estimate,  (3)  modifications  may  be 
performed  in  an  aggregate  manner 
during  the  course  of  routine  business 
and/or.  (4)  modifications  may  be  made 
by  contractors,  such  as  practice 
management  vendors,  in  a  single  effort 
for  a  multitude  of  affected  entities. 
We  invite  public  comment  on  the 
issues  discussed  above.  If  you  comment 
on  these  information  collection  and 
recordkeeping  requirements,  please  e- 
mail  comments  to  JBurkel@hcfa.gov 
(Attn:HCFA-0045)  or  mail  copies 
directly  to  the  following: 
Health  Care  Financing  Administration, 
Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group.  Division  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17.  7500  Security  Boulevard, 
Bahimore,  MD  21244-1850.  Attn: 
John  Burke  HCFA-0045. 
and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  EXD 
20503.  Attn:  Allison  Herron  Eydt. 
HCFA  Desk  Officer. 

\TII  R»s))(ins(>  to  Comments 

bcLduse  ui  iiie  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

DC.  Impact  Analysis 

A.  Executive  Summary 

The  costs  of  implementing  the 
standards  specified  in  the  statute  are 
primarily  one-time  or  short-term  costs 
related  to  conversion.  These  costs 
include  system  conversion/upgrade 
costs,  start-up  costs  of  automation, 
training  costs,  and  costs  associated  with 
implementation  problems.  These  costs 
will  be  incurred  during  the  first  three 
years  of  implementation.  The  benefits  of 
EDI  include  reduction  in  manual  data 
entry,  elimination  of  postal  service 
delays,  elimination  of  the  costs 
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associated  with  the  use  of  paper  forms, 
and  the  enhanced  ability  of  participants 
in  the  market  to  interact  with  each 
other. 

In  our  analysis,  we  have  used  the 
most  conservative  figures  available  and 
have  taken  into  account  the  effects  of 
the  existing  trend  toward  electronic 
health  care  transactions  Based  on  this 
analysis,  we  have  determined  that  the 
benefits  attributable  to  the 
implementation  of  administrative 
simplification  will  accrue  almost 
immediately  but  will  not  exceed  costs 
for  health  care  providers  and  health 
plans  until  after  the  third  year  of 
implementation.  After  the  third  year, 
the  benefits  will  continue  to  accrue  into 
fourth  year  and  beyond.  The  total  net 
savings  for  the  period  1998-2002  will  be 
$1.5  billion  {a  net  savings  of  $1.7  billion 
for  health  plans,  and  a  net  cost  of  $.2 
billion  for  health  care  providers).  The 
single  year  net  savings  for  the  year  2002 
will  be  $3.1  biUion  ($1.6  billion  for 
plans  and  $1.5  billion  for  providers). 

B.  Introduction 

We  assessed  several  strategies  for 
determining  the  impact  of  the  various 
standards  that  the  Secretary  will 
designate  under  the  statute.  We  could 
attempt  to  analyze  the  costs  and  savings 
of  each  individual  standard 
independently  or  we  could  analyze  the 
costs  and  savings  of  all  the  standards  in 
the  aggregate.  We  chose  to  base  our 
analysis  on  the  aggregate  impact  of  all 
the  standards.  Assessing  the  cost  of 
implementing  each  standard 
independently  would  yield  inflated 
costs.  The  statute  gives  health  cai-e 
providers  and  health  plans  24  months 
(36  months  for  small  health  plans)  to 
implement  each  standard  after  it  is 
designated.  This  will  give  the  industry 
fiexibility  in  determining  the  most  cost- 
effective  way  of  implementing  the 
standards.  A  health  plan  may  decide  to 
implement  more  than  one  standard  at  a 
time  or  to  combine  implementation  of  a 
standard  with  other  system  changes 
dictated  by  its  own  business  needs.  As 
a  result,  overall  estimates  will  be  more 
accurate  than  individual  estimates. 

Assessing  the  benefits  of 
implementing  each  standard 
independently  would  also  be 
inaccurate.  While  each  individual 
standard  is  beneficial,  the  standards  as 
a  whole  have  a  synergistic  effect  on 
savings.  For  example,  the  combination 
of  the  standard  health  plan  identifier 
and  standard  claim  format  would 
improve  the  coordination  of  benefits 
process  to  a  much  greater  extent  than 
either  standard  individually.  Clearly, 
the  costs  and  benefits  described  in  this 
impact  analysis  are  dependent  upon  all 


of  the  rules  being  published  at  roughly 
the  same  time. 

It  is  difficult  to  assess  the  costs  and 
benefits  of  such  a  sweeping  change  with 
no  historical  experience.  Moreover,  we 
do  not  yet  know  enough  about  the 
issues  and  options  related  to  the 
standards  that  are  still  being  developed 
to  be  able  to  discuss  them  here.  Our 
analysis,  as  a  result,  will  be  primarily 
qualitative  and  somewhat  general.  In 
order  to  address  that  shortcoming,  we 
have  added  a  section  discussing  specific 
issues  related  to  the  provider  identifier 
standard.  In  each  subsequenf  regulation, 
we  will,  if  appropriate,  include  a  section 
discussing  the  specifics  of  the  standard 
or  standards  being  designated  in  the 
regulation.  In  addition,  we  will  update 
this  analysis  to  reflect  any  additional 
cost/benefit  information  that  we  receive 
from  the  public  during  the  comment 
period  for  the  proposed  rule.  We  solicit 
comments  on  this  approach  and  on  our 
assumptions  and  conclusions. 

C.  Overall  Cost/Benefit  Analysis 

In  order  to  assess  the  impact  of  the 
HIPAA  administrative  simplification 
provisions,  it  is  important  to  understand 
current  industry  practices.  A  1993  study 
by  Lewin-VHI  (1,  p.  4)  estimated  that 
administrative  costs  comprised  17 
percent  of  total  health  expenditures. 
Paperwork  inefficiencies  are  a 
component  of  those  costs,  as  are  the 
inefficiencies  caused  by  the  more  than 
400  different  data  transmission  formats 
currently  in  use.  Industry  groups  such 
as  ANSI  ASC  X12N  have  developed 
standards  for  EDI  transactions,  which 
are  used  by  some  health  plans  and 
health  care  providers.  However, 
migration  to  these  recognized  standards 
has  been  hampered  by  the  inability  to 
develop  a  concerted  approach,  and  even 
"standard"  formats  such  as  the  Uniform 
Bill  (UB-92),  the  standard  Medicare 
hospital  claim  form  (which  is  used  by 
most  hospitals,  skilled  nursing  facilities, 
and  home  health  agencies  for  inpatient 
and  outpatient  claims)  are  customized 
by  plans  and  health  care  providers. 

Several  reports  have  made  estimates 
of  the  costs  and/ or  benefits  of 
implementing  electronic  data 
interchange  (EDI)  standards.  In 
assessing  the  impact  of  the  HIPAA 
administrative  simplification 
provisions,  the  Congressional  Budget 
Office  reported  that: 

"The  direct  cost  of  the  mandates  in  Title 
11  of  the  bill  would  be  negligible.  Health 
plans  (and  those  providers  who  choose  to 
submit  claims  electronically)  would  be 
required  to  modih'  their  computer  software 
to  incorporate  new  standards  as  they  are 
adopted  or  modified.  .  .  .  Uniform 
standards  would  generate  offsetting  savings 


for  plans  and  providers  by  simplifying  the 
claims  process  and  coordination  of  benefits." 
(page  4  of  the  Estimate  of  Costs  of  Private 
Sector  Mandates) 

The  most  extensive  industry  analysis 
of  the  effects  of  EDI  standards  was 
developed  by  WEDI  in  1993,  which 
built  upon  a  similar  1992  report.  The 
WEDI  report  used  an  extensive  amount 
of  information  and  analysis  to  develop 
Its  estimates,  including  data  from  a 
number  of  EDI  pilot  projects.  The  report 
included  a  number  of  electronic 
transactions  that  are  not  covered  by 
HIPAA,  such  as  materials  management. 
The  report  projected  implementation 
costs  rangrng  between  $5.3  billion  and 
$17.3  billion  (3.  p.  9-4)  and  annual 
savings  for  the  transactions  covered  by 
HIPAA  ranging  from  $8.9  billion  and 
$20.5  billion  (3.  pp.  9-5  and  9-6). 
Lewin  estimated  that  the  data  standards 
proposed  in  the  Healthcare 
Simplification  and  Uniformity  Act  of 
1993  would  save  from  2.0  to  3.9  percent 
of  administrative  costs  annually  ($2.6  to 
$5.2  bilhon  based  on  1991  costs)  (1,  p. 
12).  A  1995  study  commissioned  by  the 
New  Jersey  Legislature  estimated  yearly 
savings  of  $760  million  in  New  Jersey 
alone,  related  to  EDI  claims  processing, 
reducing  claims  rejection,  performing 
eligibility  checks,  decreasing  accounts 
receivable,  and  other  potential  EDI 
applications  (4,  p.  316) 

We  have  drawn  heavily  on  the  WEDI 
report  for  many  of  our  estimates. 
However,  our  conclusions  differ, 
especially  in  the  area  of  savings,  for  a 
number  of  reasons.  The  WEDI  report 
was  intended  to  assess  the  savings  from 
a  totally  EDI  environment,  which 
HIPAA  does  not  mandate.  Health  care 
providers  may  still  choose  to  conduct 
HIPAA  transactions  on  paper.  In 
addition,  a  significant  amount  of 
movement  toward  EDI  has  been  made 
(especially  in  the  claims  area)  since 
1993,  and  it  is  reasonable  to  assume  that 
EDI  would  have  continued  to  grow  at 
some  rate  even  without  HIPAA.  In  order 
to  assess  the  true  impact  of  the 
legislation  and  these  regulations,  we 
cannot  claim  that  all  subsequent 
benefits  are  attributable  to  HIPAA. 

D.  Implementation  Costs 

The  costs  of  implementing  the 
standards  specified  in  the  statute  are 
primarily  one-time  or  short-term  costs 
related  to  conversion.  They  can  be 
characterized  as  follows: 

1.  System  Conversion/Upgrade — 
Health  care  providers  and  health  plans 
will  incur  costs  to  convert  existing 
software  to  utilize  the  standards.  Health 
plans  and  large  health  care  providers 
generally  have  their  own  information 
systems,  which  they  maintain  with  in- 
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house  or  contract  support.  Small  health 
care  providers  are  more  likely  to  use  off- 
the-shelf  software  developed  and 
maintained  by  a  vendor.  Examples  of 
software  changes  include  the  ability  to 
^uiierate  and  accept  transactions  using 
the  standard  (for  example,  claims, 
remittance  advices)  and  converting  or 
crosswalking  current  provider  files  and 
medical  code  sets  to  chosen  standards. 
However,  health  care  providers  have 
considernhle  flexibility  in  determining 
how  and  when  to  accomplish  these 
changes.  One  alternative  to  a  complete 
system  redesign  would  be  to  purchase  a 
translator  that  reformats  existing  system 
outputs  into  standard  transaction 
formats.  A  health  plan  or  health  care 
provider  could  also  decide  to 
implemonl  two  or  more  related 
standards  at  once  or  to  implement  one 
or  more  standards  during  a  software 
upgrade.  We  expec.t  that  each  health 
care  provider's  and  health  plan's 
situation  will  differ  and  that  each  will 
selot:t  a  cost-effective  implementation 
scheme.  Many  health  care  providers  use 
billing  agents  or  claims  clearinghouses 
to  facilitate  EDI.  (Although  we  discuss 
billing  agents  and  claims  clearinghouses 
as  separate  entities  in  this  impact 
analysis,  billing  agents  are  considered  to 
be  the  same  as  clearinghouses  for 
purposes  of  administrative 
simplificalion.)  Those  entities  would 
also  have  to  reprogram  to  accommodate 
standards.  We  would  expect  these  costs 
to  be  passed  on  to  health  care  providers 
in  the  form  of  fee  increases  or  to  be 
absorbed  as  a  cost  of  doing  business. 

2.  Startup  Cost  of  Automation — The 
legislation  does  not  require  health  care 
providers  to  conduct  transactions 
electronically.  Those  who  do  not 
currently  have  electronic  capabilities 
would  have  to  purchase  and  implement 
hardware  and  software  and  train  staff  to 
use  it  in  order  to  benefit  from  EDI. 
However,  this  is  likely  to  be  less  costly 
once  standards  are  in  place,  because 
there  will  be  more  vendors  supporting 
the  standard. 

3.  Training — Health  care  provider  and 
health  plan  personnel  will  require 
training  on  use  of  the  various  standard 
identifiers,  formats,  and  code  sets.  For 
the  most  part  this  will  he  directed 
toward  administrative  personnel,  but 
training  in  new  code  sets  would  be 
required  for  clinical  staff  as  well. 

4.  Implementation  problems — The 
implementation  of  any  industry-wide 
standards  will  I'nevitably  introduce 
additional  complexity  as  health  plans 
and  health  care  providers  struggle  to  re- 
establish communication  and  process 
transactions  using  the  new  formats, 
identifiers,  and  code  sets.  This  is  likely 
to  result  in  a  temporary  increase  in 


rejected  transactions,  manual  exception 
processing,  payment  delays,  and 
requests  for  additional  information. 

While  the  majority  of  costs  are  one- 
time costs  related  to  implementation, 
there  are  also  on-going  costs  associated 
with  administrative  simplification. 
Health  care  providers  and  health  plans 
may  incur  on-going  costs  to  subscribe  to 
or  purchase  documentation  and 
implementation  guides  related  to  code 
sets  and  standard  formats  as  well  as 
health  plan  and  provider  identifier 
directories  or  data  files.  These  entities 
may  already«be  incurring  some  of  these 
costs,  and  the  costs  under  HIPAA  would 
be  incremental.  We  will  be  pursuing 
low-cost  distribution  options  to  keep 
these  costs  as  low  as  possible. 

In  addition.  EDI  could  affect  cash  flow 
throughout  the  health  insurance 
industry-.  Electronic  claims  reach  the 
health  plan  faster  and  can  be  processed 
faster.  This  has  the  potential  to  improve 
health  care  providers'  cash  flow 
situations  while  decreasing  health 
plans'  earnings  on  cash  reserves. 

The  only  known  impact  on 
individuals  and  employers  (other  than 
those  that  function  as  health  plans)  is 
the  need  to  obtain  an  identifier. 

E.  Benefits  of  Increased  Use  of  EDI  for 
Health  Care  Transactions 

Some  of  the  benefits  attributable  to 
increased  EDI  can  be  readily  quantified, 
while  others  are  more  intangible.  For 
example,  it  is  easy  to  compute  the 
savings  in  postage  from  EDI  claims,  but 
attributing  a  dollar  value  to  processing 
efficiencies  is  difficult.  In  fact,  the  latter 
may  not  result  in  lower  costs  to  health 
care  providers  or  health  plans  but  may 
be  categorized  as  cost  avoidance,  rather 
than  savings.  For  example,  a  health  care 
provider  may  find  that  its  billing  office 
staff  can  be  reduced  from  four  clerks  to 
three  after  standards  are  implemented. 
The  health  care  provider  could  decide 
to  reduce  the  staff  size,  to  reduce  the 
billing  office  staff  and  hire  additional 
clinical  personnel,  or  to  retain  the  staff 
and  assign  new  duties  to  them.  Only  the 
first  option  results  in  a  "savings"  (i.e.. 
fewer  total  dollars  spent)  for  the  health 
care  provider  or  the  health  care 
industry.  However,  all  three  options 
allow  health  care  providers  to  reduce 
administrative  costs  associated  with 
billing.  We  are  considering  these  to  be 
benefits  for  purposes  of  this  analysis 
because  it  is  consistent  with  the  way  the 
industry  views  them. 

The  benefits  of  EDI  to  industry  in 
general  are  well  documented  in  the 
literature.  One  of  the  most  significant 
benefits  of  EDI  is  the  reduction  in 
manual  data  entry.  The  paper 
processing  of  business  transactions 


requires  manual  data  entry  at  the  point 
in  which  the  data  are  received  and 
entered  into  a  system.  For  example,  the 
data  on  a  paper  health  care  transaction 
from  a  health  care  provider  to  a  health 
plan  have  to  be  manually  entered  into 
the  health  plan's  business  system.  If  the 
patient  has  more  than  one  health  plan, 
the  second  health  plan  would  also  have 
to  manually  enter  the  data  into  its 
system  if  it  cannot  receive  the 
information  electronically.  The 
potential  for  repeated  keying  of 
information  transmitted  via  paper 
results  in  increased  labor  as  well  as 
significant  opportunities  for  keying 
errors.  EDI  allows  for  direct  data 
transmission  between  computer 
systems,  which  reduces  the  need  to 
rekey  data. 

Another  problem  with  paper-based 
transactions  is  that  these  documents  are 
mostly  mailed.  Normal  delivery  times  of 
mailings  can  vary  anywhere  from  one  to 
several  days  for  normal  first  class  mail. 
To  ship  paper  documents  more  quickly 
can  be  expensive.  While  bulk  mailings 
can  reduce  some  costs,  paper  mailings 
remain  costly.  Using  postal  services  can 
also  lead  to  some  uncertainty  as  to 
whether  the  transaction  was  received, 
unless  more  expensive  certified  mail 
options  are  pursued.  A  benefit  of  EDI  is 
that  the  capability  exists  for  the  sender 
of  the  transaction  to  receive  an 
electronic  acknowledgment  once  the 
data  is  opened  by  the  recipient.  Also, 
because  EDI  involves  direct  computer  to 
computer  data  transmission,  the 
associated  delays  with  postal  services 
are  eliminated.  With  EDI. 
communication  service  providers  such 
as  value  added  networks  function  as 
electronic  post  offices  and  provide  24- 
hour  service.  Value  added  networks 
deliver  data  instantaneously  to  the 
receiver's  electronic  mailbox. 

In  addition  to  mailing  time  delays, 
there  are  other  significant  costs  in  using 
paper  forms.  These  include  the  costs  of 
maintaining  an  inventory  of  forms, 
typing  data  onto  forms,  addressing 
envelopes,  and  the  cost  of  postage.  The 
use  of  paper  also  requires  significant 
staff  resources  to  receive  and  store  the 
paper  during  normal  processing.  The 
paper  must  be  organized  to  permit  easy 
retrieval  if  necessary. 

F.  The  Role  of  Standards  in  Increasing 
the  Efficiency  of  EDI 

There  has  been  a  steady  increase  in 
use  of  EDI  in  the  health  care  market 
since  1993.  and  we  predict  that  there 
would  be  some  continued  growth,  even 
without  national  standards.  However, 
we  believe  the  upward  trend  in  EDI 
health  care  transactions  will  be 
enhanced  by  having  national  standards 
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in  place.  Because  national  standard.s  are 
not  in  place  today,  there  continues  to  be 
a  proliferation  of  proprietary  formats  in 
the  health  care  industry.  Proprietary 
formats  are  those  that  are  unique  to  an 
individual  business.  Due  to  proprietary 
formats,  business  partners  that  wish  to 
exchange  information  via  EDI  must 
agree  on  which  formats  to  use.  Since 
most  health  care  providers  do  business 
with  a  number  of  plans,  they  must 
produce  EDI  transactions  in  many 
different  formats.  For  small  health  care 
providers,  this  is  a  significant 
disincentive  for  converting  to  EDI. 

National  standards  would  allow  for 
common  formats  and  translations  of 
electronic  information  that  would  be 
understandable  to  both  the  sender  and 
receiver.  If  national  standards  were  in 
place,  there  would  be  no  need  to 
determine  what  format  a  trading  partner 
was  using.  Standards  also  reduce 
software  development  and  maintenance 
costs  that  are  required  for  converting 
proprietary  formats  The  basic  costs  of 
maintaining  unique  formats  are  the 
human  resources  spent  converting  data 
or  in  personally  contacting  entities  to 
gather  the  data  because  of  incompatible 
formats.  These  costs  are  reflected  in 
increased  office  overhead,  and  a 
reliance  on  paper  and  third  party 
\  endors  as  well  as  i  ommunuation 
delays  and  general  administrative 
hassle.  Health  care  transaction 
standards  will  improve  the  efficiency  of 
the  ED!  market  and  will  help  further 
persuade  reluctant  industry  partners  to 
choose  EDI  over  traditional  mail 
services. 

The  statute  directs  the  Secretary  to 
establish  standards  and  sets  out  the 
timetable  for  doing  so.  The  Secretary 
.niust  designate  a  standard  for  each  of 
the  specified  transactions  and 
identifiers  but  does  have  the  discretion 
to  designate  alternate  standards  (for 
example,  both  a  flat  file  and  X12N 
format  for  a  particular  transaction).  We 
have  chosen  to  designate  a  single 
standard  for  each  identifier  and 
transaction  On  the  surface,  allowing 
alternate  standards  would  seem  to  be  a 
more  flexible  approach,  permitting 
.health  care  providers  and  health  plans 
to  choose  which  standard  best  fits  their 
business  needs.  In  reality,  health  plans 
and  health  care  providers  generally 
conduct  EDI  with  multiple  partners. 
Since  the  choice  of  a  standard 
!ransat:tion  format  is  a  bilateral  decision 
between  the  sender  and  receiver,  most 
health  plans  and  health  care  providers 
would  need  to  support  all  of  the 
designated  standards  for  the  transaction 
in  order  to  meet  the  needs  of  all  of  their 
trading  partners  Single  standards  will 


maximize  net  benefits  and  minimize 
ongoing  confusion. 

Healtn  care  providers  and  health 
plans  have  a  great  deal  of  flexibility  in 
how  and  when  they  will  implement 
standards.  The  statute  specifies  dates  by 
which  health  plans  will  have  adopted 
standards,  but  within  that  time  period 
health  plans  can  determine  when  and  in 
which  order  they  will  implement 
standards.  Health  care  providers  have 
the  flexibility  to  determine  when  it  is 
cost-effective  for  them  to  conveil  to  EDI. 
Health  plans  and  health  care  providers 
have  a  wide  range  of  vendors  and 
technologies  from  which  to  choose  in 
implementing  standards  and  can  choose 
to  utilize  a  health  care  clearinghouse  to 
produce  standard  transactions. 
Implementation  options  for  transactions 
will  be  the  subject  of  more  detailed 
analysis  in  a  subsequent  regulation. 

G.  Cost/Benefit  Tables 

The  tables  below  illustrate  the  costs 
for  health  plans  and  health  care 
providers  to  implement  the  standards 
and  the  savings  that  will  occur  over 
time  as  a  result  of  the  HIPAA 
administrative  simplification 
provisions.  All  estimates  are  stated  in 
1998  dollars — no  adjustment  has  been 
made  for  present  value. 

The  tables  are  extracted  from  a  report 
prepared  by  our  actuaries,  who  analyzed 
the  impact  of  the  HIPAA  administrative 
simplification  provisions.  Using 
standard  actuarial  principles,  they 
utilized  data  from  a  wide  range  of 
industry  sources  as  a  base  for  their 
estimates  but  revised  them  as  needed  to 
precisely  reflect  the  impact  of  the 
legislation  For  example,  the  number  of 
health  care  providers  and  percentage  of 
EDI  transactions  were  adjusted  to  reflect 
expected  1998  levels  Where  data  were 
not  available  (for  example,  the 
percentage  of  EDI  billing  for  hospices), 
estimates  were  developed  based  on 
assumptions.  Where  data  from  multiple 
sources  were  in  conflict,  the  various 
sources  were  considered  in  developing 
an  independent  estimate.  These 
processes  are  complex  and  are  described 
in  detail  in  the  actuaries'  report,  both  in 
narrative  form  and  in  footnotes  to  tables. 
The  report  is  too  voluminous  to  publish 
here,  and  it  is  not  feasible  to  describe 
the  proi.esses  used  to  arrive  at  each  and 
every  number.  We  are  presenting  here 
the  data  that  are  most  critical  to 
assessing  the  impact  of  HIP.^A 
administrative  simplification  provisions 
and  a  general  description  of  the 
processes  used  to  develop  those  data. 
The  full  actuarial  report  is  available  for 
inspection  at  the  HCF.^  document  room 
and  at  the  following  web  site:  http:// 
aspe.os.dhhs.gov/admnsimp/. 


The  costs  are  based  on  estimates  for 
the  cost  of  a  moderately  complex  set  of 
software  upgrades.  The  range  of  costs 
that  health  plans  and  health  care 
providers  will  incur  is  quite  large  and 
is  based  on  such  factors  as  the  size  and 
complexity  of  the  existing  systems, 
ability  to  implement  using  existing  low- 
cost  translator  software,  and  reliance  on 
health  care  clearinghouses  to  create 
standard  transactions.  The  cost  of  a 
moderately  complex  upgrade  represents 
a  reasonable  midpoint  in  this  range.  In 
addition,  we  assume  that  health  plans 
and  health  care  providers  with  existing 
EDI  systems  will  incur  implementation 
costs  related  to  manual  operations  to 
make  those  processes  compatible  with 
the  EDI  systems.  For  example,  manual 
processes  may  be  converted  to  recognize 
standard  identifiers  or  to  produce  paper 
remittance  advices  that  contain  the 
same  data  elements  as  the  EDI  standard 
transaction.  We  have  estimated  those 
costs  to  equal  50  percent  of  the  upgrade 
cost.  Health  care  providers  that  do  not 
have  existing  EDI  systems  will  also 
incur  some  costs  due  to  HIPAA.  even  if 
they  choose  not  to  implement  EDI  for  all 
of  the  HIPAA  transactions.  For  example, 
a  health  care  provider  may  have  to 
change  accounting  practices  in  order  to 
process  the  revised  paper  remittance 
advice  discussed  above.  Health  plans 
must  accept  HIPAA  transactions  via 
EDI.  but  not  all  health  plans  will  be 
called  uf)on  to  accept  all  HIPAA 
transactions.  For  example,  some  health 
plans  process  only  dental  claims,  while 
others  process  claims  for  institutional 
and  noninstitutional  services.  We  have 
assumed  the  average  cost  for  non-EDI 
health  care  providers  and  health  plans 
to  be  half  that  of  already-automated 
health  care  providers  and  health  plans. 

Savings  are  based  on  the  estimated 
increase  in  EDI  attributable  to  the 
HIPAA  administrative  simplification 
provisions,  multiplied  by  a  per 
transaction  savings  for  each  type  of 
transaction.  Our  estimates  are  much 
lower  than  those  included  in  the  WEDI 
report,  primarily  because  we  only 
recognize  savings  that  would  not  have 
occurred  without  the  legislation.  While 
some  industry  estimates  of  gross  savings 
[not  net  of  costs)  have  been  as  high  as 
$32.8  billion  over  five  years,  we 
believed  it  was  imp)ortant  to  utilize  the 
most  conservative  assumptions  possible. 
It  is  important  to  view  these  estimates 
as  an  attempt  to  furnish  a  realistic 
context  rather  than  as  precise  budgetary 
predictions.  Our  estimates  also  do  not 
include  any  benefits  attributable  to 
qualitative  aspects  of  Administrative 
simplification,  because  of  the  lack  of 
reliable  data.  (For  example,  we  do  not 
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improved  public  health  practices  that 
will  result  from  implementation  of 
standard  identifiers.)  We  strongly 
encourage  comments  on  how  to 
quantitatively  and  qualitatively  measure 
the  efficiencies  realized  as  a  result  of  the 
HIPAA  administrative  simplification 
standards. 

More  detailed  information  regarding 
data  sources  and  assumptions  is 
provided  in  the  explanations  for  the 
specific  tables. 

Table  1  below  shows  estimated  costs 
and  savings  for  health  plans.  The 
number  of  entities  is  based  on  the  VVEDI 
report.  Department  of  Labor  data,  and 
various  trade  publications  trended 
forward  to  1998.  The  cost  per  health 
plan  for  software  upgrades  is  based  on 
the  VVEDI  report,  which  estimated  a 
range  of  costs  required  to  implement  a 
fully  capable  EDI  environment.  The 
high-end  estimates  ranged  from  two  to 
ten  times  higher  than  the  low-end 


ustiinatuh.  We  nave  useu  tne  lower  end 
of  the  estimates  in  most  cases  because, 
as  explained  above.  HIPAA  does  not 
require  as  extensive  changes  as 
envisioned  by  WEDI.  The  estimated 
percentages  of  health  plans  that  accept 
electronic  billing  are  based  on  reports  in 
the  1997  edition  of  Faulkner  &  Gray's 
Health  Data  Directory  (5).  The  total  cost 
for  each  type  of  health  plan  is  the  sum 
of  the  cost  for  EDI  and  non-EDI  plans. 
Cost  for  EDI  plans  is  computed  as 
follows: 

Total  Entities  x  EDI  %  x  Average 
Upgrade  Cost  x  1.5 

(Note:  As  described  above,  the  cost  of 
changing  manual  processes  is  estimated  to  be 
half  tne  cost  of  system  changes.) 

Cost  for  non-EDI  plans  is  computed  as 
follows: 
Total  entities  x  (IxEDI  %)  x  Average 

Upgrade  Cost  x  .5 

(Note:  As  described  above,  cost  to  non-EDI 
health  care  providers  is  assumed  to  be  half 
the  cost  of  systems  changes.) 


The  $3.9  billion  in  savings  is  derived 
from  Table  4,  and  represents  savings  to 
health  plans  for  the  first  five  years  of 
implementation.  The  assumptions 
related  to  these  savings  are  contained  in 
the  explanation  to  Table  4.  The  savings 
have  been  apportioned  to  each  type  of 
health  plan  based  on  the  ratio  of  that 
health  plan  types  cost  to  the  cost  to  all 
health  plans.  For  example,  a  plan  type 
that  incurs  ten  percent  of  the  costs 
would  be  assigned  ten  percent  of  the 
savings.  We  acknowledge  that  this  is  an 
imprecise  method  for  allocating  savings. 
We  have  not  been  able  to  identify  a 
reliable  method  for  allocating  savings  to 
specific  types  of  health  plans  but 
nonetheless  believed  that  it  was 
important  to  present  costs  and  savings 
together  in  order  to  provide  a  sense  of 
how  the  HIPAA  administrative 
simplification  provisions  would  affect 
various  entities. 


Table  1  .—Health  Plan  Implementation  Costs  and  Savings 

[in  Millions— 1998-2002] 


Type  ot  pian 


Large  commercials  

Smaller  commercials  .... 
Blue  Cross/Blue  Shield 
Third-party  administered 

HMO/PPO  

Sell-administered  

Other  employer  plans  ... 
Total  


Number  ot 
plans 


250 

400 

75 

750 

1,500 

16.000 

3,900,000 


Average  cost 


SI. 000,000 

500.000 

1.000,000 

500,000 

250,000 

50.000 

100 


Percent 
EDI 


.90 
.50 
.90 
.50 
.50 
.25 
.00 


Total  cost 
(In  millions) 


S350 
200 
106 
375 
375 
600 
195 
$2,201 


Savings 
(in  millions) 


$620 
354 
188 
665 
665 
1.063 
345 
$3,900 


Table  2  illustrates  the  costs  and 
savings  attributable  to  various  types  of 
health  care  providers. 

The  number  of  entities  (practices,  not 
individual  health  care  providers)  is 
based  on  the  1992  Census  of  Services, 
the  1996  Statistical  Abstract  of  the 
United  States,  and  the  American 
Medical  Association  survey  of  group 
practices  trended  forward  to  1998. 
Estimated  percentages  of  EDI  billing  are 
based  on  the  1997  edition  of  Faulkner 
&  Gray's  Health  Data  Directory  or  are 
actuarial  estimates. 

The  cost  of  software  upgrades  for 


reports  on  the  cost  of  software  upgrades 
to  translate  and  communicate 
standardized  claims  forms.  The  low  end 
is  used  for  smaller  practices  and  the 
high  end  for  larger  practices  with  PCS. 
The  estimate  for  mainframe  upgrade 
packages  is  twice  the  upper  end  for  PCS. 
The  cost  per  upgrade  for  facilities  is 
ours  after  considering  estimates  by 
WEDI  and  estimates  of  the  cost  of  new 
software  packages  in  the  literature.  The 
estimates  fall  within  the  range  of  the 
WEDI  estimates,  but  that  range  is  quite 
large.  For  example,  WEDI  estimates  the 
cost  for  a  large  hospital  upgrade  would 
be  from  $50,000  to  $500,000.  For  an 


personal  computers  (PCS)  is  based  on 

Table  2.— Health  Care  Provider  Implementation  Costs  and  Savings 

(In  millions— 1998-2002] 


explanation  of  the  method  for 
computing  Total  Cost,  see  the 
explanation  for  Table  1. 

"The  $3.4  billion  in  savings  is  derived 
from  Table  4  and  represents  savings  to 
health  care  providers  for  the  first  five 
years  of  implementation.  We  have 
included  them  here  to  provide  a  sense 
of  how  the  HIPAA  administrative 
simplification  provisions  would  affect 
various  entities.  As  in  Table  1,  the 
savings  have  been  apportioned  to  each 
tyf)e  of  health  care  provider  based  on 
the  ratio  of  that  health  care  provider 
type's  cost  to  the  cost  to  all  health  care 
providers. 


Type  of  provider 


Hospitals  <100  beds 

Hospitals  1 00+  tjeds  

Nursing  taality  <  1 00  t>eds 
Nursing  laality  100+  t)eds 


Number  of 
providers 


2.850 

3.150 

27,351 

8.369 


Average  cost 


$100,000 

250,000 

10.000 

20.000 


Percent 
EDI 


.86 
.86 
.50 
.50 


Total  cost 
(in  millions) 


$388 

1.071 

274 

167 


Savings 
(in  millions) 


$369 

1,019 
260 
159 
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Table  2  — hea.t, 


Capf  Provider  Implemen-a-'ion  Costs  and  Savings — Continued 

[In  millions— 1998-2002] 


Type  ot  provider 


Number  ot 
providers 


Average  cost 


Percent 
EDI 


Total  cost 
(in  millions) 


Savings 

(in  milions) 


Hone  health  agency 

Hospice  

Dialysis  facilrty 

Specialty  outpatient  

Pharmacy  „ 

Medical  labs ~ 

Dental  labs 

DME  

Physicians  solo  and  groups  <3    

Physicians  groups  3»  with  manframe 

Physicians  groups  3+  with  F>CS  

Physicians  groups  3+  no  automation  . 

Osteopaths 

Dentists  

Podiatrists  

Chiropractors  

Optometnsts 

Other  professionals 

Total 


10,608 

1,191 

1,211 

7,175 

70,100 

9.000 

8.000 

116.800 

337,000 

17,000 

15,000 

2,000 

35,600 

147,000 

8,400 

29,000 

18.200 

23.600 


10,000 

10,000 

10.000 

10,000 

4,000 

4,000 

1,500 

1,500 

1,500 

8,000 

4,000 

0 

1.500 

1,500 

1,500 

1,500 

1,500 

1,500 


.75 

.10 

.75 

.75^^ 

.85 

.85 

.50 

.50 

.20 

.75 

.40 

.00 

.10 

.14 

.05 

.05 

.05 

.05 


133 

7 

15 

90 

379 

49 

12 

175 

354 

170 

54 

0 

32 

141 

7 

24 

14 

20 


126 

7 

14 

85 

360 

46 

11 

167 

337 

162 

51 

0 

30 

134 

6 

23 

14 

19 


3,574 


3,400 


Table  3  shows  the  estimates  we  used 
to  determine  the  portion  of  EDI  increase 
attributable  to  the  HIPAA  administrative 
simplification  provisions.  The 
proportion  of  claims  that  would  be 
processed  electronically  even  without 
HIPAA  is  assumed  to  grow  at  the  same 
rate  from  1998  through  2002  as  it  did 
from  1992  to  1996,  except  that  the  rate 
for  hospitals,  which  is  already  high,  is 
assumed  to  grow  at  one  percent 


annually  instead  of  the  two  percent  that 
was  observed  from  1992-1996.  The 
proportion  of  "other"  provider  claims  is 
high  because  it  includes  pharmacies 
that  generate  large  volumes  of  claims 
and  have  a  high  rate  of  electronic 
billing. 

The  increase  attributable  to  HIPAA  is 
highly  uncertain  and  is  critical  to  the 
savings  estimate.  Our  actuary  arrived  at 
these  estimates  based  on  an  analysis  of 


the  current  EDI  environment.  Because 
the  rate  of  growth  in  electronic  billing 
is  already  high,  there  is  not  much  room 
for  added  grow^.  On  the  other  hand, 
much  of  the  increase  that  has  already 
occurred  is  attributable  to  Medicare  and 
Medicaid;  private  insurers  and  third 
party  administrators  still  have  fairly  low 
rates  of  electronic  billing  and  may 
benefit  significantly  from 
standardization. 


Table  3.— Percent  Growth  ;r,  e: 


C.A A'ls  Attributable  to  HIPAA  as  Provisions 

[Cumulative] 


Type  of  Provider 

1998 
(percent) 

1999 
(percent) 

2000 

(percent) 

2001 

(percent) 

2002 

(percent) 

Physician: 

Percent  before  HIPAA  

45 
45 

50 
52 

55 
59 

60 
66 

65 

Perce' •  a'-'^'  HIPAA  

73 

DiffererK^e  

2 

4 

6 

8 

Hospital 

Percent  oefore  HiPAA  „ 

Percent  after  HIPAA  

86 
86 

87 
88 

88 
89 

89 
91 

90 
92 

Difference  

1 

1 

2 

2 

Other: 

Percent  tjefore  HIPAA 

75 
75 

76 

78 

2 

77 
81 

4 

78 

84 

6 

79 

Percent  after  HIPAA  

87 

Difference  

8 

Table  4  shows  the  annual  costs, 
savings,  and  net  savings  over  a  five-year 
implementation  period.  We  assume  that 
the  costs  will  be  incurred  within  the 
first  three  years,  since  the  statute 
requires  health  plans  other  than  small 
health  plans  to  implement  within  24 
months  and  small  health  plans  to 


implement  within  36  months.  As  each 
health  plan  implements  a  standard, 
health  care  providers  that  conduct 
electronic  transactions  with  that  health 
plan  would  also  implement  the 
standard.  We  assume  that  no  savings 
would  accrue  in  the  first  year,  because 
not  enough  health  plans  and  health  care 


providers  would  have  implemented  the 
standards.  Savings  would  increase  as 
more  health  plans  and  health  care 
providers  implement,  exceeding  costs  in 
the  fourth  year.  At  that  point,  the 
majority  of  health  plans  and  health  care 
providers  will  have  implemented  the 


Uh 
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standards,  and  costs  will  decrease  and 
beneFits  will  increase  as  a  result. 

The  savings  per  claim  processed 
electronically  instead  of  manually  is 
based  on  the  lower  end  of  the  range 
estimated  by  WEOI.  We  have  used  $1 
per  claim  for  health  plans  and 
physicians,  and  $.75  per  claim  for 
hospitals  and  other  health  care 
providers.  These  estimates  are  based  on 
surveys  of  health  care  providers  and 
health  plans.  Savings  per  EDI  claim  are 
computed  by  multiplying  the  per  claim 
savings  limes  the  number  of  EDI  claims 
attributed  to  HIPAA.  The  total  number 
of  EDI  claims  is  used  in  computing  the 
savings  to  health  plans,  while  the 
savings  for  specific  health  care  provider 
groups  is  computed  using  only  the 
number  of  EDI  claims  generated  by  that 
group  (for  example,  savings  to 


physicians  is  computed  using  only 
physician  EDI  claims). 

VVEDI  also  estimated  savings  resulting 
from  other  HIPAA  transactions.  The 
savings  per  transaction  was  higher  than 
the  savings  from  electronic  billing,  but 
the  number  of  transactions  was  much 
smaller.  Our  estimates  for  transactions 
other  than  claims  were  derived  by 
assuming  a  number  of  transactions  and 
a  savings  per  transaction  relative  to 
those  assumed  for  the  savings  for 
electronic  billing  (see  table  4a).  In 
general  our  assumptions  are  close  to 
those  used  by  VVEDI.  One  major 
difference  is  that  we  derived  the  number 
of  enrollment/disenrollment 
transactions  from  Department  of  Labor 
statistics.  We  used  their  estimate  of  the 
number  of  events  requiring  a  certificate 
to  be  issued,  which  includes  such 

Table  4.— Five-Year  Net  Savings 

fm  billKxis  of  doUars] 


actions  as  starting  or  leaving  a  firm, 
children  "aging  out"  of  coverage  and 
death  of  policyholder.  That  estimate  is 
about  45  million  events.  We  used 
WEDI's  estimate  that  the  savings  per 
transaction  is  about  half  that  of  billing 
transactions. 

We  also  assumed  that  savings  could 
be  expected  from  simplifications  in 
manual  claims.  The  basic  assumption  is 
that  the  savings  are  ten  percent  (per 
transaction)  of  those  that  are  projected 
for  conversion  to  electronic  billing. 
However,  it  is  also  assumed  that  the 
standards  only  gradually  allow  health 
care  providers  and  health  plans  to 
abandon  old  forms  and  identifiers 
because  of  the  many  relationships  that 
have  been  established  with  other 
entities  that  will  require  a  pjeriod  of 
overlap. 


Costs  and  savings 

1998 

1999 

2000 

2001 

2002 

Total 

Costs 

Prov»d©f                   — - 

1.3 
0.8 

1.3 
0.8 

1.1 
0.7 

0.0 
0.0 

0.0 
0.0 

3.6 

Plan          

2.2 

Total 

2.0 

2.0 

1.7 

0.0 

0.0 

5.8 

Savings  Prom  Claims  Processing: 

Providef 

Plan 

0.0 
0.0 

0.1 
0.1 

0.3 
0.2 

0.4 
0.4 

0.6 
0.5 

1.4 
1.2 

Total       

0.0 

0.2 

0.5 

0.8 

1.1 

2.6 

Savings  from  Other  Transactions: 

Provider    ~ 

0.0 
0.0 

0.2 
0.2 

0.4 
0.4 

0.7 
0.6 

1.1 
0.8 

2.4 

Plan     

2.0 

Total    

0.0 

0.3 

0.8 

1.2 

1.8 

4.1 

Savings  From  Manual  Transactions: 

Provider                            

0.0 
0.0 

0.0 
0.0 

0.1 
0.1 

0.1 
0.1 

0.1 
0.1 

0.3 

Plan                

0.3 

Total 

0.0 

0.1 

0.1 

0.2 

0.2 

0.6 

Total  Savings: 

F'rovKJer 

(1.3) 
(0.8) 

(1.0) 
(0.5) 

(0.5) 
0.0 

1.0 
1.2 

1.5 
1.6 

(0.2) 

PIW)  

1.7 

Total 

(2.0) 

(1.4) 

(0.3) 

2.2 

3.1 

1.5 

Note:  Figures  do  not  total  due  to  rounding. 

Table  4a  shows  the  savings  per 
nonclaim  transaction  as  a  multiple  of 
claims  savings  per  transaction  and  the 
ratio  of  transactions  to  number  of 
claims.  These  values  were  used  to 
determine  the  savings  for  nonclaims 
transactions. 


Table  4a.— Relative  Savings  and 
Volume  of  Other  Transactions 


Transaction 

Savings 

Volume 

Claim 

1.0 

1.0 

Claims  inquiry  

4.0 

0.5 

RemittarKe  advice  .. 

1.5 

0.10 

Coofdination  o!  ben- 

efits   

0.5 

0.10 

Eligibility  inquiry  

0.5 

0.05 

Enrollment/ 

disenrollment  

0.5 

0.01 

Table   4a.— Relative   Savings  and 
VOLUME    of    Other 
Transactions — Continued 


Transaction 

Savings 

Volume 

Referral  

0.1 

0.10 

H  Qualitative  Impacts  of 
A  d minis  trative  Simplification 

Administration  simplification 
produces  more  than  hard-dollar  savings. 
There  are  also  qualitative  benefits  that 
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are  less  tangible,  but  nevertheless 
important.  These  changes  become 
possible  when  data  can  be  more  easily 
integrated  across  entities.  WEDI  suggests 
in  its  1993  report  that  there  will  be  a 
"ripple-effect"  of  implementing  an  EDI 
infrastructure  on  the  whole  health  care 
delivery  system  in  that  there  would  be 
a  reduction  in  duplicate  medical 
procedures  and  processes  as  a  patient  is 
handled  by  a  continuum  of  health  care 
providers  during  an  episode  of  care. 
VVEDI  also  suggests  that  there  will  be  a 
reduction  in  the  exposure  to  health  care 
fraud  as  security  controls  on  electronic 
transactions  will  prevent  unauthorized 
access  to  financial  data. 

We  also  believe  that  having  standards 
in  place  would  reduce  administrative 
burden  and  improve  job  satisfaction.  For 
example,  fewer  administrative  staff 
would  be  required  to  translate 
procedural  codes,  since  a  common  set  of 
codes  would  be  used.  All  codes  used  in 
these  transactions  will  be  standardized, 
eliminating  different  values  for  data 
elements  (for  example,  place  of  service). 

Administrative  simplification  would 
promote  the  accuracy,  reliability  and 
usefulness  of  the  information  shared. 
For  example,  today  there  are  any 
number  of  claims  formats  and 
identifiers  in  use.  We  estimate  that  there 
are  over  400  variations  of  electronic 
formats  for  claims  transactions  alone.  As 
we  noted  earlier,  these  variations  make 
it  difficult  for  parties  to  exchange 
information  electronically.  At  a 
minimum,  it  requires  data  to  be 
translated  from  the  sender's  owrn  format 
to  the  different  formats  specified  by 
each  intended  receiver.  Also,  since 
industry  has  taken  different  approaches 
to  uniquely  identifying  patients,  health 
care  providers  and  health  plans  (based 
on  their  individual  business  needs  and 
preferences),  it  has  become  difficult  to 
develop  methods  to  compare  services 
across  health  care  providers  and  health 
plans.  This  mixed  approach  to 
enumeration  has  made  it  extremely 
difficult  for  health  care  researchers  to  do 
comparative  analysis  across  settings  and 
over  lime,  and  complicates 
identification  of  individuals  for  public 
health  and  epidemiologic  purposes. 

Administrative  simplification  greatly 
enhances  the  sharing  of  data  both 
within  entities  and  across  entities.  It 
facilitates  the  coordination  of  benefit 
information  by  having  in  place  a 
standardized  set  of  data  that  is  knowm 
to  all  parties,  along  with  standardized 
name  and  address  information  that  tells 
where  to  route  transactions.  Today, 
health  care  providers  are  reluctant  to 
file  claims  to  multiple  health  plans  on 
the  behalf  of  the  patient  because 
information  about  a  patient's  eligibility 


in  a  health  plan  is  difficult  to  verify. 
Additionally,  identifying  information 
about  health  plans  is  not  standardized 
or  centralized  for  easy  access.  Most 
claims  filed  by  patients  today  are 
submitted  in  hardcopy.  We  anticipate 
that  more  health  care  providers  will  file 
claims  and  coordinate  benefits  on  the 
patient's  behalf  once  standard 
identifiers  are  adopted  and  this 
information  is  made  available 
electronically. 

/.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980,  Public  Law  96-354,  requires  us 
to  prepare  a  regulatory  flexibility 
analysis  if  the  Secretary  certifies  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
the  health  care  sector,  a  small  entity  is 
one  with  less  than  $5  million  in  annual 
revenues.  Nonprofit  organizations  are 
considered  small  entities;  however, 
individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity.  We 
have  attempted  to  estimate  the  number 
of  small  entities  and  provide  a  general 
discussion  of  the  effects  of  the  statute. 
We  request  comments  and  additional 
information  about  our  estimates  and 
discussion. 

All  nonprofit  Blue  Cross-Blue  Shield 
Plans  are  considered  small  entities.  Two 
percent  of  the  approximately  3.9  million 
employer  health  plans  are  considered 
small  businesses.  All  doctors  of 
osteopathy,  dentists,  podiatrists, 
chiropractors,  and  solo  and  group 
physicians'  offices  with  fewer  than  three 
physicians  are  considered  small  entities. 
Forty  percent  of  group  practices  with  3 
or  more  physicians  and  90  percent  of 
optometrist  practices  are  considered 
small  entities.  Seventy-five  percent  of 
all  pharmacies,  medical  laboratories, 
dental  laboratories  and  durable  medical 
equipment  suppliers  are  assumed  to  be 
small  entities. 

We  found  the  best  source  for 
information  about  the  health  data 
information  industry  to  be  Faulkner  & 
Gray's  Health  Data  Dictionary.  This 
publication  is  the  most  comprehensive 
we  found  of  its  kind.  The  information  in 
this  directory  is  gathered  by  Faulkner  & 
Gray  editors  and  researchers  who  called 
all  of  the  more  than  3,000  organizations 
that  are  listed  in  the  book  to  elicit 
information  about  their  operations.  It  is 
important  to  note  that  some  businesses 
are  listed  as  more  than  one  type  of 
business  entity.  That  is  because  in 
reporting  the  information,  companies 
could  list  themselves  as  up  to  three 
different  types  of  entities.  For  example, 
some  businesses  listed  themselves  as 
both  practice  management  vendors  as 


well  as  claims  software  vendors  because 
their  practice  management  software  was 
"EDI  enabled." 

All  the  statistics  referencing  Faulkner 
&  Gray's  come  from  the  1996  edition  of 
its  Health  Data  Dictionary.  It  lists  100 
third  party  claims  processors,  which 
includes  health  care  clearinghouses  (5- 
33).  Faulkner  &  Gray  define  third  party 
claims  processors  as  entities  under 
contract  that  take  electronic  and  pap>er 
health  care  claims  data  from  health  care 
providers  and  billing  companies  that 
prepare  bills  on  a  health  care  provider's 
behalf.  The  third  party  claims  processor 
acts  as  a  conduit  to  health  plans;  it 
batches  claims  and  routes  transactions 
to  the  appropriate  health  plan  in  a  form 
that  expedites  payment. 

Of  the  100  third  party  processors/ 
clearinghouses  listed  in  this 
publication,  seven  processed  more  that 
20  million  electronic  transactions  per 
month.  Another  14  handled  2  million  or 
more  transactions  per  month  and 
another  29  handled  over  a  million 
electronic  transactions  per  month.  The 
remaining  50  entities  listed  processed 
less  than  a  million  electronic 
transactions  per  month.  We  believe  that 
almost  all  of  these  entities  have  annual 
revenues  of  under  $5  million  and  would 
therefore  be  considered  small  entities  by 
our  definition. 

Another  entity  that  is  involved  in  the 
electronic  transmission  of  health  care 
transactions  is  the  value  added  network. 
Value  added  networks  are  involved  in 
the  electronic  transmission  of  data  over 
telecommunication  lines.  We  include 
value  added  networks  in  the  definition 
of  a  health  care  clearinghouse.  Faulkner 
&  Gray  list  23  value  added  networks  that 
handle  health  care  transactions  (5,  p. 
544).  After  further  discussion,  the 
editors  clarified  that  only  8  of  the  23 
would  be  considered  "pure  "  value 
added  networks.  Wei)elieve  that  all  of 
these  companies  have  annual  revenues 
of  over  $5  million. 

A  billing  company  is  another  entity 
involved  in  the  electronic  routing  of 
health  care  transactions.  It  works 
primarily  with  physicians  either  in 
office  or  hospital-based  settings.  Billing 
companies,  in  effect,  take  over  the  office 
administrative  functions  for  a  physician; 
they  take  information  such  as  copies  of 
medical  notes  and  records  and  prepare 
claim  forms  that  are  then  forwarded  to 
an  insurer  for  payment.  Billing 
companies  may  also  handle  the  receipt 
of  payments,  including  posting  payment 
to  the  patient's  record  on  behalf  of  the 
health  care  provider.  They  can  be 
located  within  or  outside  of  the 
physician's  practice  setting. 

"The  International  Billing  Association 
is  a  trade  association  representing 
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billing  companies.  The  International 
Billing  nated  that  fhere 

are  ap)'  .       >  hilling 

companies  currently  in  business  in  the 
United  States.  The  International  Billing 
Association's  estimates  are  based  on  the 
nanie  and  address  of  actual  billing 
companies  that  it  compiled  in 
developing  its  mailing  list.  We  believe 
all  of  the  4500  billTng  companies  known 
to  be  in  business  have  revenues  under 
$5  million  annually. 

Software  system  vendors  provide 
computer  software  applications  support 
to  health  care  clearinghouses,  billing 
companies,  and  health  care  providers. 
They  particularly  work  with  health  care 

Eroviaers'  practice  management  and 
ealth  information  systems  TheM 
bu-.  provide  integrated  software 

ap(j :.    ;s  for  such  services  as 

accounts  r«c«ivable  management, 
electronic  claims  submission  (patient 
billing),  record  keeping,  patient 
charting,  practice  analysis  and  patient 
scheduling.  Some  software  vendors  are 
also  involved  in  providing  applications 
for"         '      iig  paper  and  not  '    il 

con  _  m.uments  into  St  i  .'ed 

formats  that  are  acceptable  to  health 
plans. 

Faulkner  &  Gray  list  104  physician 
prat:tice  management  vendors  and 
suppliers  (5.  p.  520).  105  hospital 
information  systems  vendors  and 
suppliers  {5.  p.  444).  134  software 
vendors  and  suppliers  for  claims-related 
transactions  (5.  p  486).  and  28 
translation  vendors  (5.  p  534)  We  were 
unable  to  determine  the  number  of  these 
entities  with  revenues  over  $5  million, 
but  wo  assume  most  of  these  businesses 
would  be  considered  small  entities 
under  our  definition. 

As  discussed  earlier  in  this  analysis, 
the  cost  of  implementing  the  still   '■      ' 
specified  in  the  statute  are  prim. I 
one-time  or  short-te/m  costs  related  to 
conversion.  They  were  characterized  as 
follows:  software  conversion,  cost  of 
automation,  training,  implementation 
problems,  and  cost  of  documentation 
and  implementation  guides.  Rather  than 
repeat  that  information  here,  we  refer 
you  to  the  lieginiiing  of  this  impact 
analysis. 

I.  Health  care  Providers  and  Health 
Flans 

As  a  result  of  standard  data  format 
and  content,  health  care  providers  and 
health  plans  that  wish  to  do  business 
electronically  could  do  so  knowing  that 
whatever  capital  outlays  they  make  are 
worthwhile,  with  some  certainty  of 
return  on  investment.  This  is  because 
entities  that  exchange  electronic  health 
care  transactions  would  be  required  to 
receive  and  send  transactions  in  the 


same  standard  formats  using  the  same 
health  care  provider  and  health  plan 
identifiers.  We  believe  this  will  be  an 
incentive  to  small  physicians'  offices  to 
convert  from  paper  to  EDI.  In  a  1996 
Office  of  the  Inspector  General  study 
entitled  "Encouraging  Physicians  to  Use 
Paperless  Claims."  the  Office  of  the 
Inspector  General  and  HCFA  agreed  that 
over  $36  million  in  annual  Medicare 
claims  processing  savings  could  be 
achieved  if  all  health  care  providers 
submitting  50  or  more  Medicare  claims 
per  month  submitted  them 
electronically.  Establishment  of  EDI 
standards  will  make  it  financially 
beneficial  for  many  small  health  care 
providers  to  convert  to  electronic  claim 
submissions,  because  all  health  plans 
would  accept  the  same  formats. 

Additionally,  we  believe  that  those 
health  care  providers  that  currently  use 
health  care  clearinghouses  and  billing 
agencies  will  see  costs  stabilize  and 
potentially  some  cost  reduction.  This 
would  result  from  the  increased 
efficiency  that  health  care 
clearinghouses  and  billing  companies 
will  realize  from  being  able  to  more 
easily  link  with  health  care  industry 
business  partners. 

2.  Third  Party  Vendors 

Third  party  vendors  include  third 
party  processors/clearinghouses 
(including  value  added  networks), 
billing  companies,  and  software  system 
vendors.  While  the  market  for  third 
party  vendors  will  change  as  a  result  of 
standardization,  these  changes  will  be 
positive  to  the  industry  and  its 
customers  over  the  long  term.  However, 
the  short  term/one  time  costs  discussed 
above  will  apply  to  the  third  party 
vendor  community. 

a.  Clearinghouses  and  Billing 
Companies 

As  noted  above,  health  care 
clearinghouses  are  entities  that  take 
health  care  transactions,  convert  them 
into  standardized  formats  acceptable  to 
the  receiver,  and  forward  them  on  to  the 
insurer  Billing  companies  take  on  the 
administrative  functions  of  a 
physician's  office.  The  market  for 
clearinghouse  and  billing  company 
services  will  definitely  be  affected  by 
the  HIPAA  administrative  simplification 
provisions;  however  there  appears  to  be 
some  debate  on  how  the  market  for 
these  services  will  be  affected. 

It  is  likely  that  competition  among 
health  care  clearinghouses  and  billing 
companies  will  increase  over  time.  This 
is  because  standards  would  reduce  some 
of  the  technical  limitations  that 
currently  inhibit  health  care  providers 
from  conducting  their  own  EDI.  For 


example,  by  eliminating  the 
requirement  to  maintain  several 
dififerent  claims  standards  for  different 
trading  partners,  health  care  providers 
will  be  able  to  more  easily  link 
themselves  directly  to  health  plans.  This 
could  negatively  affect  the  market  for 
health  care  clearinghouses  and  system 
vendors  that  do  translation  services; 
however,  standards  should  increase  the 
efficiency  in  which  health  care 
clearinghouses  operate  by  allowing 
them  to  more  easily  link  to  multiple 
health  plans.  The  increased  efficiency  in 
operations  resulting  from  standards 
could,  in  effect,  lower  their  overhead 
costs  as  well  as  attract  new  health  care 
clearinghouse  customers  to  offset  any 
loss  in  market  share  that  they  might 
experience. 

Another  potential  area  of  change  is 
that  brought  about  through  standardized 
code  sets  Standards  would  lower  costs 
and  break  down  logistical  barriers  that 
discouraged  some  health  care  providers 
from  doing  their  own  coding  and 
billing.  As  a  result,  some  health  care 
providers  may  choose  an  in-house 
transaction  system  rather  than  using  a 
billing  company  as  a  means  of 
exercising  more  control  over 
information.  Conversely,  health  care 
clearinghouses  may  acquire  some  short- 
term  increase  in  business  from  those 
health  care  providers  that  are  automated 
but  do  not  use  the  selected  standards. 
These  health  care  providers  would  hire 
health  care  clearinghouses  to  take  data 
from  the  nonstandard  formats  they  are 
using  and  convert  them  into  the 
appropriate  standards.  Generally,  we 
would  also  exjject  health  care 
clearinghouses  to  identify  opportunities 
to  add  value  to  transaction  processing 
and  to  find  new  business  opportunities, 
either  in  marketing  promotional 
materials  or  in  training  health  care 
providers  on  the  new  transaction  sets. 
Standards  would  increase  the  efficiency 
of  health  care  clearinghouses,  which 
could  in  turn  drive  costs  for  these 
services  down.  Health  care 
clearinghouses  may  be  able  to  operate 
more  efficiently  or  at  a  lower  cost  based 
on  their  ability  to  gain  market  share. 
Some  small  billing  companies  may  be 
consumed  by  health  care  clearinghouses 
that  may  begin  offering  billing  services 
to  augment  their  health  care 
clearinghouse  activities.  However,  most 
health  care  providers  that  use  billing 
companies  would  probably  continue  to 
do  so  because  of  the  comprehensive  and 
personalized  services  these  companies 
offer. 

Value  added  networks  do  not 
manipulate  data  but  rather  transmit  data 
in  its  native  form  over 
telecommunication  lines.  We  anticipate 
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that  the  demand  for  value  added 
network  services  would  increase  as 
additional  health  care  providers  and 
health  plans  move  to  electronic  data 
exchange.  Standards  would  eliminate 
the  need  for  data  to  be  reformatted, 
which  would  allow  health  care 
providers  to  purchase  value  added 
network  services  individually  rather 
than  as  a  component  of  the  full  range  of 
clearinghouse  services. 

b.  Software  Vendors 

As  noted  above,  software  vendors 
provide  computer  software  applications 
support  to  health  care  clearinghouses 
and  health  care  providers.  They 
particularly  work  with  health  care 
providers'  practice  management  and 
health  information  systems.  We  believe 
these  entities  would  be  affected 
positively,  at  least  in  the  short  term.  The 
implementation  of  administrative 
simplification  would  enhance  their 
business  opportunities  as  they  would  be 
involved  in  developing  computerized 
software  solutions  that  would  allow  for 
health  care  providers  and  other  entities 
that  exchange  health  care  data  to 
integrate  the  new  transaction  set  into 
their  existing  systems.  They  may  also  be 
involved  in  developing  software 
solutions  to  manage  the  crosswalk  of 
existing  health  care  provider  and  health 
plan  identifiers  to  the  national  provider 
identifier  and  health  plan  identifier 
(PAYERID)  until  such  time  as  all 
entities  have  implemented  the 
identifiers. 

/.  Unfunded  Mandates 

We  have  identified  costs  to  the  private 
sector  to  implement  these  standards. 
Although  these  costs  are  unfunded,  we 
expect  that  they  will  be  offset  by 
subsequent  savings  as  detailed  in  this 
impact  analysis. 

Most  costs  will  occur  in  the  first  3 
years  following  the  adoption  of  the 
HIPAA  standards,  with  savings  to  health 
care  providers  and  health  plans 
exceeding  costs  in  the  fourth  year.  Five- 
year  costs  of  implementing  the  HIPAA 
standards  are  estimated  at  $  5.8  billion 
for  health  care  providers  and  health 
plans  combined.  Savings  to  these 
entities  over  the  same  period  in 
electronic  claims  processing,  other 
electronic  transactions  (e.g..  enrollments 
and  disenroUments),  and  manual 
transactions  are  estimated  at  $  7.3 
billion,  for  a  net  savings  of  S  15  billion 
in  5  years. 

The  costs  to  State  and  local 
governments  and  tribal  organizations 
are  also  unfunded,  but  we  do  not  have 
sufficient  information  to  provide 
estimates  of  the  impact  of  these 
standards  on  those  entities.  Several 


State  Medicaid  agencies  have  estimated 
that  it  would  cost  SI  million  per  state 
to  implement  ail  the  HIPAA  standards. 
However,  the  Congressional  Budget 
Office  analysis  stated  that  "States  are 
already  in  the  forefront  in  administering 
the  Medicaid  program  electronically; 
the  only  costs — which  should  not  be 
significant — would  involve  bringing  the 
software  and  computer  systems  for  the 
Medicaid  programs  into  compliance 
with  the  new  standards."  The  report 
went  on  to  point  out  that  Medicaid  State 
agencies  have  the  option  to  compensate 
by  reducing  other  expenditures  and  that 
other  State  and  local  government 
agencies  are  likely  to  incur  less  in  the 
way  of  costs  since  most  of  them  will 
have  fewer  enrollees.  Moreover,  the 
Federal  government  pays  a  portion  of 
the  cost  of  converting  State  Medicaid 
Management  Information  Systems 
(MMIS)  as  Federal  Financial 
Participation — 75  percent  for  system 
maintenance  changes  and  90  percent  for 
new  software  (if  approved).  Many  States 
are  in  the  process  of  changing  systems 
as  they  convert  many  of  the  current 
functions  in  the  move  to  enroll 
Medicaid  beneficiaries  in  managed  care. 

K.  Specific  Impact  of  Provider  Identifier 

This  is  the  portion  of  the  impact 
analysis  that  relates  specifically  to  the 
standard  that  is  the  subject  of  this 
regulation — the  health  care  provider 
identifier.  This  section  describes 
specific  impacts  that  relate  to  the 
provider  identifiers.  However,  as  we 
indicated  in  the  introduction  to  this 
impact  analysis,  we  do  not  intend  to 
associate  costs  and  savings  to  specific 
standards.  In  addition,  this  section 
assesses  the  relative  cost  impact  of  the 
various  identifier  options  and 
implementation  options  set  out  in  the 
regulation. 

Although  we  canrtot  determine  the 
specific  economic  impact  of  the 
standard  being  proposed  in  this  rule 
(and  individually  each  st^dard  may 
not  have  a  significant  impact),  the 
overall  impact  analysis  makes  clear  that, 
collectively,  all  the  standards  will  have 
a  significant  impact  of  over  $100  million 
on  the  economy.  .Mso.  while  each 
standard  may  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  '.he  combined  effects  of  all  the 
proposed  standards  may  have  a 
significant  effect  on  a  substantial 
number  of  small  entities.  Therefore,  the 
following  impact  analysis  should  be 
read  in  conjunction  with  the  overall 
impact  analysis. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 


1.  Affected  entities. 

a.  Health  care  providers. 

Health  care  providers  that  conduct 
electronic  transactions  with  health 
plans  would  have  to  begin  to  use  the 
NPI  in  those  transactions.  Health  care 
providers  that  are  indirectly  involved  in 
electronic  transactions  (for  example,  by 
submitting  a  paper  claim  that  the  health 
plan  transmits  electronically  to  a 
secondary  payer)  may  also  use  the  NPI. 
Any  negative  impact  on  these  health 
care  providers  generally  would  be 
related  to  the  initial  implementation 
period.  They  would  incur 
implementation  costs  for  converting 
systems,  especially  those  that  generate 
electronic  claims,  from  current  provider 
identifiers  to  the  NPI.  Some  health  care 
providers  would  incur  those  costs 
directly  and  others  would  incur  them  in 
the  form  of  fee  increases  from  billing 
agents  and  health  care  clearinghouses. 

Health  care  providers  not  only  would 
have  to  include  their  own  NPI  on 
claims,  but  they  would  also  have  to 
obtain  and  use  NPIs  of  other  health  care 
providers  (for  example,  for  referring  and 
ordering).  This  would  be  a  more 
significant  implementation  workload  for 
larger  institutional  health  care 
providers,  such  as  hospitals,  that  would 
have  to  obtain  the  NPIs  for  each 
physician  practicing  in  the  hospital. 
However,  these  health  care  providers 
are  accustomed  to  maintaining  these 
types  of  data.  There  would  also  be  a 
potential  for  disruption  of  claims 
processes  and  timely  payments  during  a 
particular  health  plan's  transition  to  the 
NPI.  Some  health  care  providers  that  do 
not  do  business  with  government 
programs  may  be  resistant  to  obtaining 
an  NPI  and  providing  data  about 
themselves  that  would  be  stored  in  a 
national  database. 

Health  care  providers  would  also  have 
to  obtain  an  NPI  and  report  changes  in 
pertinent  data.  Under  one  of  the 
enumeration  options  presented  in  this 
preamble,  current  Medicare  providers 
will  receive  their  NPIs  automatically, 
and  other  health  care  providers  may  be 
enumerated  in  this  manner  to  the  extent 
that  appropriate  valid  data  files  are 
available.  New  healthcare  providers 
would  have  to  apply  for  an  NPI.  This 
does  not  impose  a  new  burden  on  health 
care  providers.  The  vast  majority  of 
health  plans  issue  identifiers  to  the 
health  care  providers  with  whom  they 
transact  business  in  order  to  facilitate 
the  electronic  processing  of  claims  and 
other  transactions.  The  information  that 
health  care  providers  must  supply  in 
order  to  receive  an  NPI  is  significantly 
less  than  the  information  most  health 
plans  require  to  enroll  a  health  care 
provider.  There  would  be  no  new  cost 
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burden:  the  statute  does  not  support  our 
charging  health  care  providers  to  receive 
an  NPI 

After  implementation,  health  care 
providers  would  no  longer  have  to  keep 
track  of  and  use  different  identifiers  for 
different  insurers.  This  would  simplify 
provider  billing  systems  and  processes 
and  reduce  administrative  expenses.  A 
standard  identifier  would  facilitate  and 
simplify  coordination  of  benefits, 
resulting  in  faster,  more  accurate 
payments.  Under  option  2  of  the 
enumeration  options,  (see  section 
IX.K.Z.d.  of  this  preamble,  on 
enumerators),  many  health  care 
providers  (all  those  doing  business  with 
Medicare)  would  receive  their  NPIs 
automatically  and  would  be  able  to 
report  changes  in  the  data  contained  in 
the  NFS  to  a  single  place  and  have  the 
changes  made  available  to  many  health 
plans. 

b.  Health  plans. 

Health  plans  that  engage  in  electronic 
commerce  would  have  to  modify  their 
systems  to  use  the  NPI.  This  conversion 
would  have  a  one-time  cost  impact  on 
Federal,  State,  and  private  health  plans 
alike  and  is  likely  to  be  more  costly  for 
health  plans  with  complex  systems  that 
rely  on  intelligent  provider  numbers. 
Disruption  of  claims  processing  and 
payment  delays  could  result.  However, 
health  plans  would  be  able  to  schedule 
their  implementation  of  the  NPI  and 
other  standards  in  a  manner  that  best 
fits  their  needs,  as  long  as  they  meet  the 
dbudlines  specified  in  the  legislation. 

Once  the  NPI  has  been  implemented, 
health  plans'  coordination  of  benefits 
activities  would  be  greatly  simplified 
be<:ause  all  health  plans  would  use  the 
same  health  care  provider  identifier.  In 
addition,  utilization  review  and  other 
payment  safeguard  activities  would  be 
facilitated,  smce  health  care  providers 
would  not  be  able  to  use  multiple 
identifiers  and  could  be  easily  tracked 
over  time  and  across  geographic  areas. 
Health  plans  currently  assign  their  own 
identification  numbers  to  health  care 
providers  as  part  of  their  enrollment 
procedures,  and  this  would  no  longer  be 
necessary.  Existing  enumeration 
systems  maintained  by  Federal  health 
programs  would  be  phased  out,  and 
savings  would  result. 

c.  Health  care  clearinghouses. 
Health  care  clearinghouses  would  face 

impacts  (both  positive  and  negative) 
similar  to  those  experienced  by  health 
plans.  However,  implementation  would 
likely  be  more  complex,  because  health 
care  i:learinghouses  deal  with  many 
health  care  providers  and  health  plans 
and  would  have  to  accommodate  both 
old  and  new  health  care  provider 


identifiers  until  all  health  plans  with 
which  they  deal  have  converted. 

2.  Effects  of  Various  Options. 

a  Guiding  Principles  for  Standard 
Selection. 

The  implementation  teams  charged 
with  designating  standards  under  the 
statute  have  defined,  with  significant 
input  from  the  health  care  industry,  a 
set  of  common  criteria  for  evaluating 
potential  standards.  These  criteria  are 
based  on  direct  specifications  in  the 
HIPAA,  the  purpose  of  the  law,  and 
principles  that  support  the  regulatory 
philosophy  set  forth  in  Executive  Order 
12866  of  September  30,  1993,  and  the 
Paperwork  Reduction  Act  of  1995. 
These  criteria  also  support  and  are 
consistent  with  the  principles  of  the 
Paperwork  Reduction  Act  of  1995.  In 
order  to  be  designated  as  a  standard,  a 
proposed  standard  should: 

•  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
by  leading  to  cost  reductions  for  or 
improvements  in  benefits  from 
electronic  HIPAA  health  care 
transactions.  This  principle  supports  the 
regulatory  goals  of  cost-effectiveness 
and  avoidance  of  burden. 

•  Meet  the  needs  of  the  health  data 
standards  user  community,  particularly 
health  care  providers,  health  plans,  and 
health  care  clearinghouses.  This 
principle  supports  the  regulatory  goal  of 
cost-effectiveness. 

•  Be  consistent  and  uniform  with  the 
other  HIPAA  standards — their  data 
element  definitions  and  codes  and  their 
privacy  and  security  requirements — 
and,  secondarily,  with  other  private  and 
public  sector  health  data  standards.  This 
principle  supports  the  regulatory  goals 
of  consistency  and  avoidance  of 
incompatibility,  and  it  establishes  a 
performance  objective  for  the  standard. 

•  Have  low  additional  development 
and  implementation  costs  relative  to  the 
benefits  of  using  the  standard.  This 
principle  supports  the  regulatory  goals 
of  cost -effectiveness  and  avoidance  of 
burden. 

•  Be  supported  by  an  ANSI- 
accredited  standards  developing 
organization  or  other  private  or  public 
organization  that  will  ensure  continuity 
and  efficient  updating  of  the  standard 
over  time.  This  principle  supports  the 
regulatory  goal  of  predictability. 

•  Have  timely  development,  testing, 
implementation,  and  updating 
procedures  to  achieve  administrative 
simplification  benefits  faster.  This 
principle  establishes  a  performance 
objective  for  the  standard. 

•  Be  technologically  independent  of 
the  computer  platforms  and 
transmission  protocols  used  in  HIPAA 
health  transactions,  except  when  they 


are  explicitly  part  of  the  standard.  This 
principle  establishes  a  performance 
objective  for  the  standard  and  supports 
the  regulatory  goal  of  flexibility. 

•  Be  precise  and  unambiguous,  but  as 
simple  as  possible.  This  principle 
supports  the  regulatory  goals  of 
predictability  and  simplicity. 

•  Keep  data  collection  and  paperwork 
burdens  on  users  as  low  as  is  feasible. 
This  principle  supports  the  regulatory 
goals  of  cost -effectiveness  and 
avoidance  of  duplication  and  burden. 

•  Incorporate  flexibility  to  adapt  more 
easily  to  changes  in  the  health  care 
infrastructure  (such  as  new  services, 
organizations,  and  provider  types)  and 
information  technology.  This  principle 
supports  the  regulatory  goals  of 
Hexibility  and  encouragement  of 
innovation. 

We  assessed  the  various  candidates 
for  a  provider  identifier  against  the 
principles  listed  above,  with  the  overall 
goal  of  achieving  the  maximum  benefit 
for  the  least  cost.  We  found  that  the  NPI 
met  all  the  principles,  but  no  other 
candidate  identifier  met  all  the 
principles,  or  even  those  principles 
supporting  the  regulatory  goal  of  cost- 
effectiveness.  We  are  assessing  the  costs 
and  benefits  of  the  NPI,  but  we  did  not 
assess  the  costs  and  benefits  of  other 
identifier  candidates,  because  they  did 
not  meet  the  guiding  principles.  We 
invite  your  comments  on  the  costs  and 
benefits  of  the  alternative  candidate  NPI 
options  for  the  various  market  segments. 

b.  Need  To  Convert 

Because  there  is  no  standard  provider 
identifier  in  widespread  use  throughout 
the  industry,  adopting  any  of  the 
candidate  identifiers  would  require 
most  health  care  providers,  health  plans 
and  health  care  clearinghouses  to 
convert  to  the  new  standard.  In  the  case 
of  the  NPI,  all  health  care  providers 
would  have  to  convert  because  this 
identifier  is  not  in  use  presently.  As  we 
pointed  out  in  our  analysis  of  the 
candidates,  even  the  identifiers  that  are 
in  use  are  not  used  for  all  purposes  or 
for  all  provider  types.  The  selection  of 
the  NPI  does  not  impose  a  greater 
burden  on  the  industry  than  the 
nonselected  candidates,  and  presents 
significant  advantages  in  terms  of  cost- 
effectiveness,  universality,  uniqueness 
and  flexibility. 

c.  Complexity  of  Conversion 

Some  existing  provider  identifier 
systems  assign  multiple  identifiers  to  a 
single  health  care  provider  in  order  to 
distinguish  the  multiple  identities  the 
health  care  provider  has  in  the  system. 
For  example,  in  these  systems,  the 
health  care  provider  may  have  a 
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different  iaentifierto  represent  each 
"pav-to"  identity,  contract  or  provider 
agreement,  practice  location,  and 
specialty  or  provider  type.  Since  the  NPI 
is  a  unique  identifier  for  each  health 
care  provider,  it  would  not  distinguish 
these  multiple  identities.  Systems  that 
need  to  distinguish  these  identities 
would  need  to  use  data  other  than  the 
NPI  to  do  so.  The  change  to  use  other 
data  would  add  complexity  to  the 
conversion  to  the  NPI  or  to  any  other 
standard  provider  identifier,  but  it  is 
necessary  in  order  to  achieve  the  goal  of 
unique  identification  of  the  health  care 
provider. 

The  complexity  of  the  conversion 
would  also  be  significantly  affected  by 
the  degree  to  which  health  plans' 
processing  systems  currently  rely  on 
intelligent  identifiers.  For  example,  a 
health  plan  may  route  claims  to 
different  processing  routines  based  on 
the  type  of  health  care  provider  by 
keying  on  a  provider  type  code  included 
in  the  identifier.  Converting  from  one 
unintelligent  identifier  to  another  is  less 
complex  than  modifying  software  logic 
to  obtain  needed  information  from  other 
data  elements  However,  the  use  of  an 
unintelligent  identifier  is  required  in 
order  to  meet  the  guiding  principle  of 
assuring  flexibility. 

Specific  technology  limitations  of 
existing  systems  could  affect  the 
complexity  of  conversion.  For  example, 
some  existing  provider  data  systems  use 
a  telephone  keypad  to  enter  data.  Data 
entry  of  alpha  characters  is 
inconvenient  in  these  systems.  In  order 
to  mitigate  this  inconvenience,  we 
would  implement  the  NPI  by  initially 
assigning  numeric  NPIs.  After  all 
numeric  possibilities  have  been 
exhausted,  we  would  introduce  alpha 
characters  in  one  position  at  a  time. 
This  implementation  strategy  would 
allow  additional  time  for  systems  with 
technology  limitations  to  overcome 
conversion  difficulties. 

In  general,  the  shorter  the  identifier, 
the  easier  it  is  to  implement.  It  is  more 
likely  that  a  shorter  identifier,  such  as 
the  NPI,  would  fit  into  existing  data 
formats. 

The  selection  of  the  NPI  does  not 
impose  a  greater  burden  on  the  industry 
than  the  nonselected  candidates. 

d.  Enumerators 

Based  on  the  analysis  discussed 
earlier  in  the  preamble,  we  assess  the 
two  most  viable  combinations  of  choices 
for  the  entities  that  would  enumerate 
health  care  providers.  We  do  not  assess 
choices  that  permit  large  numbers  of 
enumerators  (for  example,  all  health 
plans,  educational  institutions, 
professional  associations)  because  these 


choices  do  not  satisfv  the  critical 
programmatic  requirements  of 
maintaining  a  high  degree  of  data 
quality  and  consistency  and  minimizing 
confusion  for  health  care  providers. 

No  matter  which  of  the  two 
enumeration  options  is  chosen,  certain 
costs  and  impacts  would  not  vary. 

•  We  assume  that  the  NPS  would  be 
used  in  both  options  to  generate  NPIs 
and  serve  as  the  central  enumeration 
system  and  database.  We  began  to 
develop  the  NPS  for  Medicare  use,  and 
this  effort,  which  was  funded  by  HCFA, 
is  now  nearing  completion.  As  the  NPS 
becomes  national  in  scope,  we  estimate 
that  the  cost  of  maintaining  the  NPS 
software,  hardware,  and 
telecommunicatioHS,  and  operating  a 
Help  Desk  to  deal  with  user  questions, 
would  cost  approximately  $10.4  million 
over  the  first  three  years  of  operation 
and  approximately  $2.9  million  per  year 
thereafter.  Roughly  half  of  these  costs 
are  attributable  to  telecommunications 
expenses.  This  analysis  presumes  the 
availability  of  Federal  funds  to  support 
the  development  and  operations  of  the 
NPS.  However,  we  are  seeking 
comments  on  how  the  NPS  could  be 
funded  once  it  becomes  national. 

•  We  further  assume  that,  in  both 
options,  the  same  implementation 
strategy  of  loading  the  NTS  database 
using  health  plans'  existing  prevalidated 
files  will  be  utilized  to  the  extent 
possible.  This  would  reduce  costs  by 
not  repeating  the  process  of  soliciting, 
receiving,  controlling,  validating  and 
keying  applications  from  health  care 
providers  that  have  already  been 
enumerated  by  a  trusted  source.  For 
example,  we  would  use  existing 
Medicare  provider  files  to  initially  load 
the  NPS  database.  The  majority  of  work 
to  reformat  and  edit  these  files  has 
already  been  completed. 

We  estimate  that  approximately  1.2 
million  current  health  care  providers 
and  30.000  new  health  care  providers 
annually  would  require  NPIs  because 
they  conduct  HIPAA  transactions. 

An  additional  3  million  health  care 
providers  (120,000  new  health  care 
providers  annually)  do  not  conduct 
HIPAA  transactions,  but  they  may 
choose  to  be  enumerated  at  some  future 
time.  We  refer  to  these  health  care 
providers  as  ■nonHIPAA-transaction 
health  care  providers"  (see  section  4. 
Enumeration  Phases  of  this  preamble). 
These  health  care  providers  would  be 
primarily  individual  practitioners  such 
as  registered  nurses  and  pharmacists 
who  perform  services  in  institutions  and 
whose  services  are  not  billed  by  the 
institution  Mon,'  research  is  required  on 
the  time  frame  and  process  for 


enumerating  these  health  care 
providers 

Based  on  Medicare  carriers'  costs,  we 
have  estimated  that  the  average  cost  to 
enumerate  a  health  care  provider  should 
not  exceed  $50.  Enumeration  activities 
would  include  assisting  health  care 
providers  and  answering  questions, 
accepting  the  application  for  an  NPI: 
validating  as  many  of  the  data  elements 
as  possible  at  the  point  of  application  to 
assure  the  submitted  data  are  accurate 
and  the  application  is  authentic: 
entering  the  data  into  the  NPS  to  obtain 
an  NPI  for  the  health  care  provider: 
researching  cases  where  there  is  a 
possible  match  to  a  health  care  provider 
already  enumerated:  notifying  the 
health  care  provider  of  the  assigned  NPI; 
and  entering  updated  data  into  the  NPS 
when  notified  by  the  health  care 
provider.  The  cost  of  processing  a  data 
update  is  not  known,  and  for  purposes 
of  this  analysis  we  are  assuming  an 
average  cost  of  $10  per  update 
transaction,  and  that  5  percent  per  year 
of  these  health  care  providers  on  file 
would  have  updated  data.  However,  we 
estimate  that  approximately  15  percent 
of  health  care  providers  that  do  not 
conduct  business  with  Federal  health 
plans  or  Medicaid  would  require 
updates  each  year.  These  health  care 
providers  may  be  unfamiliar  with  the 
terminology  for  some  of  the  information 
they  need  to  provide  in  order  to  be 
enumerated:  thus,  they  may  need  to 
correct  errors  they  could  have  made  in 
completing  the  applications  for  NPIs  or 
may  have  a  need  to  change  some  of  that 
information  for  other  reasons.  The  per 
transaction  cost  would  be  lower  if 
practice  location  addresses  and 
membership  in  groups  were  not 
collected  (see  section  IV.,  Data,  and 
section  IX.E.,  Maintenance  of  the 
Database,  of  this  preamble)  and  if 
enumerators  were  already  validating 
data  as  part  of  their  own  enrollment 
processes.  The  number  of  updates 
would  also  be  affected  by  the  practice 
location  and  group  membership  issues 
because  these  data  are  more  volatile 
than  demographic  data  (see  IV.,  Data, 
and  IX.E.,  Maintenance  of  the  Database, 
of  this  preamble). 

For  a  similarly  sized  commercial 
numbering  system  that  uniquely 
identifies  corporations  and  assigns 
unique  identifiers,  we  have  received 
independent  estimates  from  Dun  & 
Bradstreet  (D&B)  of  $7  per  enumeration 
and  $3  per  update.  The  D&B  estimates 
are  based  on  the  cost  of  assigning  and 
maintaining  the  Data  Universal 
Numbering  System  (D-U-^-S)  number. 
The  D-U-N-S  number  is  a  nine-digit, 
non-indicative  number  assigned  to  each 
record  in  D&B's  file.  It  uses  a  modulus 


25352  Federal  Register /Vol    63,  No    88 /Thursday,  Mav  7.  1 998  /  Proposed  Rules 


lU  check  digit  in  the  ninth  position 
Over  47  million  D-U-N-S  numbers 
have  been  assigned,  worldwide,  with  22 
million  attributed  to  locations  in  the 
United  States  DAB  uses  the  D-U-N-S 
number  to  enumerate  businesses, 
including  commercial  sites,  sole 
prnpriotorships.  cottage  industries, 
educational  institutions,  not- for-profits, 
and  government  entities,  but  does  not 
maintain  records  on  private  individuals 
D&B  estimates  an  averay;*'  cost  of  $7  to 
odd  a  record  to  its  database  and  assign 
it  a  unique  record  identifier.  To 
establish  a  record  and  ensure 
uniqueness.  DAB  requires  the  entity's 
legal  name,  any  "doing  business  as" 
names,  physical  address,  telephone 
number,  chief  executive,  date  started, 
line  of  business,  number  of  employees 
and  relationship(s)  with  other  business 
entities.  D&B  runs  a  daily  computer 
pro<:ess  to  audit  all  records  added 
during  the  day  and  extracts  any  that 
may  be  duplicates  for  resean:h  by  an 
analyst.  Updates  to  each  record  are 
estimated  at  approximately  $3  but  can 
run  as  high  as  $30  per  year  for  very 
robust  database  entries,  some  of  which 
contain  1500  different  data  elements. 


The  DaB  estimates  may  be 
understated  for  our  purposes  because 
the  four  to  six  data  elements  used  to 
uniquely  identify  the  enumerated 
corporations  do  not  require  verification 
We  welcome  comments  on  which  data 
elements  are  required  to  uniquely 
identify  health  care  providers 
(individuals,  groups,  and  organizations), 
on  whether  verification  of  the  data  is 
necessary  for  purposes  of  enumeration, 
and  on  estimates  of  the  cost  to 
enumerate  and  update  that  minimum 
data  set.  We  understand  that  the  cost 
would  be  lower  if  the  number  and 
complexity  of  the  data  elements  were 
reduced,  but  this  cost  must  be  balanced 
against  the  level  of  confidence  that  can 
be  placed  in  the  uniqueness  of  the 
health  care  providers  identified. 
Specific  consideration  of  these  tradeoffs 
in  submitted  comments  will  be  very 
helpful. 

The  $50  estimated  average  cost  to 
enumerate  a  health  care  provider  is  an 
upper  limit.  The  cost  would  decrease 
significantly  if  the  second  data 
alternative  is  selected  (see  section  IV. B.. 
Practice  Addresses  and  Group/ 
Organization  Options,  of  this  preamble). 


Under  this  alternative,  the  NFb  would 
capture  only  one  practice  address  for  an 
individual  or  organization  provider.  It 
would  not  assign  location  codes  The 
NPS  would  not  link  the  NPl  of  a  group 
provider  to  the  NPIs  of  individuals  who 
are  members  of  the  group.  Costs  would 
decrease  because  we  would  collect 
significantly  less  data  at  the  time  of 
enumeration,  and  the  data  that  would  be 
collected  would  not  need  to  be  updated 
very  frequently  Recent  consultations 
with  the  industry  reveal  a  growing 
consensus  for  this  alternative. 

Table  5  below  provides  estimates  as  to 
the  cost  of  each  enumeration  option  for 
start-up  and  outyear,  with  Federal. 
State,  and  private  costs,  for  HIPAA- 
transaction  and  non-HIPAA-transaction 
health  care  providers,  and  the  Federal 
costs  of  the  NPS.  We  define  "start-up" 
as  the  first  3  years  during  which  the 
NPS  becomes  operational  nationally  and 
the  bulk  of  the  health  care  providers 
requiring  NPIs  are  enumerated. 
"Outyear"  would  be  each  subsequent 
year,  in  which  the  majority  of  actions 
would  be  enumerations  of  new  health 
care  providers  and  provider  updates. 
Assumptions  follow  the  table. 


Table  5.— Enumeration  Costs:  Federal.  State,  and  Private 


EnumeratKxi  Costs;  Federal.  State,  and  Private 


Costs  to: 


Start-up  costs  Outyear  costs 
HIPAA-trans-  i    HIPAA-trans- 
actton  pfovid-  actKjn  provid- 
ers ers 


Start-up  costs 

non-HIPAA- 

transaction 

providers 


Outyear  costs 

non-HIPAA- 

tfansaction 

providers 


OPTION  1— flEQISTRY 


Federal  tor  NPS 

Federal  tor  non-HIPAA-transaction  health  care  providers 

State  .» ~..™ - 

Pnvate _ _ ..^........^>„.> 


Total 


10.400,000 

64.560.000 
0 
0 


74.960.000 


2.900.000 

2.280,o6b 
0 
0 


5.180.000 


165.000,000 


7,500,000 


OPTION  2— COMBINATION  OF  FEDERAL  HEALTH  PLANS,  MEDICAID  STATE  AGENCIES   AND  FEDERALLY-DIRECTED  REGISTRY 


PAfijkral  Inr  KJP^ 

10,400,000 

9.990,000 

10.310,000 

0 

0 

0 

2.900.000 

495.000 

505,000 

0 

0 

0 

Federal  for  non-HlPAA-transaction  hearth  care  providers  «. 

165.000,000 

7.500,000 

P<u-lAral  /if  '^^  nl  KAofitcAtfi  ^tafA  AOAnriA^  liAriinA  tn  narlif^natA) 

State  (if  all  Medicaid  State  agericies  participate)  

Qtato  /it  's'VU  ni  MArtiraui  ^tatA  anAnriA^  rlArliriA  tn  narlirir^lA) 

Total  fit  aH  MAdtcaid  State  aaencifts  oartidDate)                        

20.390.000 

3,395,000 

Total  lii  V^  nl  MArliraid  folate  anenciAS  rledif^e  to  oarticioate) 

20.710.000 

3.405.C00 

Assumptions 

1.  Definitions 

a  "HIPAA-transactlon  health  care 
provider"  means  a  health  care  provider 
that  we  would  require  to  have  an  NPI; 
that  is.  a  health  care  provider  that  must 


be  identified  in  the  transactions 
specified  in  HiPAA. 

b.  "Non-HIPAA-transaction  health 
care  provider"  means  a  health  care 
provider  that  we  would  not  require  to 
have  an  NPI. 


c.  "Start-up"  means  the  first  3  years 
in  which  the  NPS  becomes  operational 
nationally  and  the  bulk  of  the  health 
care  providers  requiring  NPIs  are 
enumerated.  It  is  the  sum  of  the  cost  of 
enumerating  existing  health  care 
providers  in  the  first  year  plus  the 
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annual  cost  of  enumerating  new  and 
updating  existing  health  care  providers 
for  the  2  subsequent  years. 

d.  "Outyear"  means  each  subsequent 
year  in  which  the  majority  of  actions 
would  be  enumerating  new  health  care 
providers  and  updating  existing  ones.  It 
is  the  sum  of  the  cost  of  enumerating 
new  health  care  providers  plus  the  cost 
of  updating  existing  health  care 
providers. 

2.  The  cost  to  enumerate  a  health  care 
provider  that  is  not  enrolled  or  enrolling 
in  a  Federal  health  plan  (e.g..  Medicare, 
CHAMPUS)  or  Medicaid  is  estimated  to 
be  $50.  (See  Assumption  4.) 

3.  The  cost  to  update  information  on 
a  health  care  provider  that  is  not 
enrolled  or  enrolljng  in  a  Federal  health 
plan  (e.g.,  Medicare,  CHAMPUS)  or 
Medicaid  is  estimated  to  be  $10.  (See 
Assumption  4.) 

4.  The  cost  to  Federal  health  plans 
(e.g..  Medicare.  CHAMPUS)  and 
Medicaid  to  enumerate  or  update  their 
own  health  care  pro\iders  is  relatively 
small  as  these  health  plans  must  collect 
the  same  information  to  enroll  or  update 
the  health  care  providers  in  their  own 
programs.  Possible  up-front  costs  to 
these  health  plans  and  Medicaid  would 
be  offset  by  simpler,  more  efficient 
coordination  of  benefits,  elimination  of 
the  need  to  maintain  multiple 
enumeration  systems,  and  elimination 
of  the  need  to  maintain  other  provider 
numbers.  The  Federal  Government  pays 
75  percent  of  Medicaid  State  agencies' 
costs  to  enumerate  and  update  health 
care  providers.  Bet;ause  all  of  these  costs 
are  relatively  small  and  would  be  offset 
by  savings,  thev  are  considered  to  be  $0 
(zero). 

5.  This  analysis  presumes  the 
availability  of  Federal  funds  to  support 
the  registry 

6  It  is  estimated  that  5  percent  of 
existing  HIP.AA-transaction  health  care 
providers  that  conduct  business  with 
Federal  health  plans  or  Medicaid 
require  updates  annually;  15  percent  of 
the  remaining  HIP.'KA-transaction  health 
care  providers  require  updates  annually. 

7.  It  is  estimated  that  5  percent  of 
Medicaid  State  agencies  mav  decline  to 
participate  in  enumerating'updating 
their  health  care  providers.  The  registrv' 
would  enumerate/update  that  5  percent. 

8.  Non-HIP.\A-transaction  health  care 
providers  would  not  be  enumerated  in 
the  initial  phases  of  enumeration  These 
costs  are  estimated  to  be  $165,000,000 
for  start-up  and  $7,500,000  for  outyear 
The  registry  would  enumerate/update 
these  health  care  providers  only  if  funds 
are  available. 

Option  1  calls  for  all  1.2  million 
HIPAA-transaction  health  r^re 
providers  to  be  enumerated  by  a 


Federally-directed  registry.  The  one- 
time cost  for  the  registry  to  assign  NPIs 
to  existing  HIPAA-transaction  health 
care  providers  would  depend  on  the 
extent  to  which  existing  files  could  be 
used.  The  cost  could  be  as  high  as  $60 
million  (1.2  million  health  care 
providers  x  $50)  or  as  low  as  $9  million 
(see  option  2).  The  low  estimate 
assumes  that  prevalidated  provider  files 
are  available  for  100  percent  of  all 
Federal  and  .Medicaid  providers.  The 
annual  outyear  cost  would  be  $2.1 
million  (30,000  new  health  care 
providers  x  $50  plus  60,000  updates  x 
$10).  The  Federal  health  plans  and 
Medicaid  State  agencies  would  no 
longer  have  to  assign  their  own 
identifiers,  which  would  result  in  some 
savings,  but  they  would  still  incur  costs 
related  to  provider  enrollment  activities 
that  would  duplicate  Federally-diregted 
registry  functions  (for  example, 
duplicate  collection  and  verification  of 
some  inforrnation! 

Option  2  calls  for  enumeration  of 
HIPAA-transaction  health  care 
providers  to  be  performed  by  a 
combination  of  Federal  programs  named 
as  health  plans  .Medicaid  State 
agencies,  and  a  Federally-directed 
registry.  This  registry  would  enumerate 
non-Federal,  non-Medicaid  providers. 
.Ml  enumerators  would  receive, 
validate,  and  enter  application  data  into 
the  NTS  and  would  communicate  with 
health  care  providers.  Data  files  would 
be  available  from  a  central  source.  The 
registry  would  utilize  the  NPS  and 
would  be  operated  under  Federal 
oversight  but  could,  if  appropriate,  be 
contracted  out. 

Medicare  Medicaid,  CHAMPUS,  and 
the  Department  of  Veterans  Affairs 
already  assign  identifiers  to  health  care 
providers  with  whom  they  conduct 
business.  They  would  simply  begin  to 
use  the  NPS  to  issue  NPIs  instead  of 
using  their  own  systems  to  assign  the 
identifiers  they  now  use.  Initially,  these 
Federal  health  plans  and  Medicaid  may 
incur  up- front  costs  in  issuing  NPIs; 
however,  these  additional  costs  would 
be  offset  by  savings  from  the  fact  that 
each  health  care  provider  would  only 
have  to  be  enumerated  once;  multiple 
enumeration  svstems  would  not  have  to 
be  maintained;  other  provider  numbers 
would  not  have  to  be  maintained;  and 
coordination  of  benefits  would  be 
simpler  and  more  efficient  We  estimate 
that  approximately  5  percent  of 
Medicaid  State  agencies  mav  decline  to 
participate  (that  is,  they  would  not 
enumerate  and  update  their  health  care 
providers)  These  health  care  providers 
would  need  to  be  enumerated  and 
updated  by  the  Federally-directed 
registry;  however,  that  cost  would  be 


offset  by  savings  realized  by  the 
discontinuance  of  UPIN  assignment  and 
maintenance  of  the  UPIN  registry.  We 
estimate  that  approximately  85  percent 
of  the  health  care  providers  that  conduct 
HIPAA  transactions  would  be 
enumerated  in  this  manner  (75  percent 
by  Federal  health  plans,  10  percent  by 
Medicaid).  Additional  costs,  if  any,  to 
enumerate  these  health  care  providers 
or  update  their  data  would  be 
insignificant. 

The  remaining  15  percent  of  health 
care  providers  that  conduct  HIPAA 
transactions  (180,000)  would  be 
enumerated  by  a  Federally-directed 
registry.  The  one-time  cost  of 
enumerating  these  health  care  providers 
would  be  $9  million  (180,000  health 
care  providers  x  $50).  The  cost  of 
enumerating  4,500  new  health  care 
providers  would  be  $225,000  per  year, 
and  the  cost  to  process  27,000  updates 
would  be  $270,000.  for  a  total  registry 
cost  of  $495,000  per  outyear. 

Based  on  the  cost  estimates  in  this 
analysis,  option  1  is  considerably  more 
expensive  than  option  2.  We  believe 
option  2  to  be  preferable  to  option  1  in 
that  Federal  programs  and  Medicaid 
State  agencies  would  enumerate  and 
update  their  own  health  care  providers. 
The  enumeration  functions  of  the  5 
percent  of  Medicaid  State  agencies  that 
may  decline  to  enumerate  and  update 
their  own  health  care  providers  would 
fall  to  the  Federally-directed  registry. 
.  The  initial  and  ongoing  cost  of 
developing,  implementing  and 
operating  the  NPS  would  be  borne  by 
the  Federal  government,  depending  on 
the  availability  of  funds;  some  of  this 
cost  could  be  offset  by  ceasing  current 
enumeration  systems  like  Medicare's 
UPIN  registry. 

The  previous  analysis  relates  only  to 
health  care  providers  that  are  required 
to  have  an  NPI  to  pmrform  HIPAA 
transactions.  The  remaining  health  care 
providers  would  not  be  required  to 
obtain  an  NPI  but  could  do  so  if  they 
wished  to  have  one  for  other  reasons. 
We  indicated  in  the  Implementation 
section  of  this  preamble  that  we  would 
not  issue  NPIs  to  these  health  care 
providers  until  the  health  care  providers 
that  needed  NPIs  to  conduct  any  of  the 
electronic  transactions  specified  in 
HIPAA  had  been  enumerated.  The  cost 
of  enumerating  the  approximately  3 
miUion  non-HIPAA-transaction  health 
care  providers  could  be  as  high  as  $150 
million  (3  million  health  care  providers 
X  $50).  We  are  soliciting  comments  on 
sources  of  information  on  non-HIPAA- 
transaction  health  care  providers  We 
cannot  provide  a  realistic  estimate  of  the 
cost  of  enumerating  these  health  care 
providers  without  this  additional  input. 
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e.  Maintenance  ot  the  Database 

Another  cost  implication  is  the 
maintenance  of  the  database  being 
developed  by  the  NPS.  (We  discuss  this 
cost  implication  in  more  detail  in 
section  IV  Data  but  believe  the  general 
discussion  should  be  repeated  here  in 
the  impact  analysis  as  well.)  That 
database,  known  as  the  National 
Provider  File  (NPF),  is  currently  being 
designed  to  contain  the  data  elements 
shown  in  the  table  entitled.  "National 
Provider  File  Data  Elements"  in  section 
IV.  Data.  A.  Data  Elements,  earlier  in 
this  preamble.  The  majority  of  the 
information  is  used  to  uniquely  identify 
a  health  care  provider:  other 
information  is  used  for  administrative 
purposes.  A  few  of  the  data  elements  are 
collected  at  the  request  of  potential 
users  that  have  been  working  with 
HCFA  in  designing  the  database  prior  to 
the  passage  of  HIPAA.  All  of  these  data 
elements  represent  only  a  fraction  of  the 
information  that  would  comprise  a 
provider  enrollment  file.  The  data 
elements  shown  in  the  "National 
Provider  File  Data  Elements"  table 
earlier  in  the  preamble,  plus  cease/ 
effective/termination  dates,  switches 
(yes/ no),  indicators,  and  history,  are 
being  considered  as  those  that  would 
form  the  NPF.  The  table  includes 
appropriate  comments.  The  table  does 
not  display  systems  maintenance  or 
similar  fields,  or  health  care  provider 
cease/effective/termination  dates. 

We  need  to  consider  the  benefits  of 
retaining  all  of  the  data  elements  shown 
in  the  table  versus  lowering  the  cost  of 
maintaining  the  database  by  keeping 
only  the  minimum  number  of  data 
elements  needed  for  unique  provider 
identification.  We  solicit  input  on  the 
composition  of  the  minimum  set  of  data 
elements  needed  to  uniquely  identify 
each  type  of  health  care  provider.  In 
order  to  consider  the  inclusion  or 
exclusion  of  data  elements,  we  need  to 
assess  their  purpose  and  use. 

The  data  elements  in  the  table  with  a 
purpose  of  "I"  are  being  proposed  to 
identify  a  health  care  provider,  either  in 
the  search  process  (which  is  electronic) 
or  in  the  investigation  of  health  care 
providers  designated  as  possible 
matches  by  the  search  process.  These 
data  elements  are  critical  because 
unique  identification  is  the  keystone  of 
the  NPS. 

The  data  elements  in  the  table  with  a 
purpose  of  "A"  are  not  essential  to  the 
identification  processes  mentioned 
above,  but  they  nonetheless  are 
valuable.  Certain  "A"  data  elements  can 
be  used  to  contact  a  health  care  provider 
for  clarification  of  information  or 
resolution  of  issues  encountered  in  the 


enumeration  process  and  for  sending 
written  communications;  other  "A"  data 
elements  (e.g..  Provider  Enumerate  Date. 
Provider  Update  Date.  Establishing 
Enumerator/ Agent  Number)  are  used  to 
organize  and  manage  the  data. 

The  data  elements  in  the  table  with  a 
purpose  of  "U"  are  collected  at  the 
request  of  potential  users  of  the 
information  in  the  system.  While  not 
used  by  the  system's  search  process  to 
uniquely  identify  a  health  care  provider. 
Race  (with  a  purpose  of  "U")  is 
nevertheless  valuable  in  the 
investigation  of  health  care  providers 
designated  as  possible  matches  as  a 
result  of  that  process.  In  addition.  Race 
is  important  to  the  utility  of  the  NPS  as 
a  statistical  sampling  frame.  Race  is 
collected  "as  reported";  that  is,  it  is  not 
validated.  It  is  not  maintained,  only 
stored.  The  cost  of  keeping  this  data 
element  is  virtually  nil.  Other  data 
elements  (Resident/Intern  Code. 
Provider  Certification  Code  and 
Number,  and  Organization  Type  Control 
Code)  with  a  purpose  of  "U".  while  not 
used  for  enumeration  of  a  health  care 
provider,  have  been  requested  to  be 
included  by  some  members  of  the  health 
care  industry  for  reports  and  statistics. 
These  data  elements  are  optional  and  do 
not  require  validation;  many  remain 
constant  by  their  nature;  and  the  cost  to 
store  them  is  negligible. 

The  data  elements  that  we  judge  will 
be  expensive  to  either  validate  or 
maintain  (or  both)  are  the  license 
information,  provider  practice  location 
addresses,  and  membership  in  groups. 
We  solicit  comments  on  whether  these 
data  elements  are  necessary  for  the 
unique  enumeration  of  health  care 
providers  and  whether  validation  or 
maintenance  is  required  for  that 
purpose. 

Licenses  may  be  critical  in 
determining  uniqueness  of  a  health  care 
provider  (particularly  in  resolving 
identifies  involving  compound 
surnames)  and  are,  therefore,  considered 
to  be  essential  by  some.  License 
information  is  expensive  to  validate 
initially,  but  it  is  not  exp>ensive  to 
maintain  because  it  does  not  change 
frequently. 

The  practice  location  addresses  can  be 
used  to  aid  in  investigating  possible 
provider  matches,  in  converting  existing 
proviSer  numbers  to  NPIs.  and  in 
research  involving  fraud  or 
epidemiology.  Location  codes,  which 
are  discussed  in  detail  in  section  B. 
Practice  Addresses  and  Group/ 
Organization  Options  of  this  preamble, 
could  be  assigned  by  the  NPS  to  point 
to  and  identify  practice  locations  of 
individuals  and  groups.  Some  potential 
users  felt  that  practice  addresses 


changed  too  trequently  to  be  maintained 
efficiently  at  the  national  level.  The 
average  Medicare  physician  has  two  to 
three  addresses  at  which  he  or  she 
practices.  Group  providers  may  have 
many  more  practice  locations.  We 
estimate  that  5  percent  of  health  care 
providers  require  updates  annually  and 
that  addresses  are  one  of  the  most 
frequently  changing  attributes.  As  a 
result,  maintaining  more  than  one 
practice  address  for  an  individual 
provider  on  a  national  scale  could  be 
burdensome  and  time  consuming.  Many 
potential  users  believe  that  practice 
addresses  could  more  adequately  be 
maintained  at  local,  health-plan  sp)ecific 
levels. 

Some  potential  use«6  felt  that 
membership  in  groups  was  useful  in 
identifying  health  care  providers.  Many 
others,  however,  felt  that  these  data  are 
highly  volatile  and  costly  to  maintain. 
These  users  felt  it  was  unlikely  that 
membership  in  groups  could  be 
satisfactorily  maintained  at  the  national 
level. 

We  welcome  comments  on  the  data 
elements  proposed  for  the  NPF  and 
input  as  to  the  potential  usefulness  and 
tradeoffs  for  these  elements  such  as 
those  discussed  above. 
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List  of  Subjects  in  45  LKR  Part  142 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
insurance.  Hospitals,  Medicare, 
Medicaid. 

Accordingly.  45  CFR  subtitle  A. 
subchapter  B,  would  be  amended  by 
adding  Part  142  to  read  as  follows: 

Note  to  Reader  This  prop>osed  rule  and 
anothpr  proposed  rule  found  elsewhere  in 
this  Fcderdl  Register  are  two  of  several 
propost-u  i  uitts  that  are  being  published  to 
implement  the  administrative  simplification 
provisions  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996.  We  propose 
to  establish  a  new  45  CFR  Part  142.  Proposed 
Subpart  A — General  Provisions  is  exactly  the 
same  in  each  rule  unless  we  have  added  new 
sections  or  definitions  to  Incorporate 
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additional  general  information.  The  subparts 
that  follow  relate  to  the  specific  provisions 
announced  separately  in  each  proposed  rule. 
When  we  publish  the  first  final  rule,  each 
subsequent  final  rule  will  revise  or  add  to  the 
text  that  is  set  out  in  the  first  final  rule. 

PART  142— ADMINISTRATIVE 
REQUIREMENTS 

Subpart  A — General  Provisions 

Set 

142.101  Statutory  basis  and  purpKJse. 

142.102  Applicability. 

142.103  Definitions. 

142  104    General  requirements  for  health 
plans. 

142.105  Compliance  using  a  health  care 
clearinghouse. 

142.106  Effective  date  of  a  modification  to 
a  standard  or  implementation 
spiecification. 

Subparts  B — C  [Reserved] 

Subpart  D — National  Provider  Identifier 
Standard 

142.402    National  provider  identifier 

slandBsd. 
142.404     Requirements:  Health  plans. 
142.406    Requirements:  Health  care 

clearinghouses. 
142.408     Requirements:  Health  care 

providers. 
142  410    Effective  dates  of  the  initial 

implementation  of  the  national  provider 

identifier  standard. 
Authority:  Sections  1173  and  1175  of  the 
Social  Security  Act  (42  U.S.C.  1320d-2  and 
12f20d-4). 

Subpart  A— General  Provisions 

§142  101     Statutory  basis  and  purpose 
Sections  1171  through  1179  ot  the 
Social  Security  Act.  as  added  by  section 
262  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996,  require 
HHS  to  adopt  national  standards  for  the 
electronic  exchange  of  health 
information  in  the  health  care  system. 
The  purpose  of  these  sections  is  to 
promote  administrative  simplification. 

§142.102     Applicability. 

laj  The  standards  adopted  or 
designated  under  this  part  apply,  in 
whole  or  in  part,  to  the  following: 

(1)  A  health  plan. 

(2)  A  health  care  clearinghouse  when 
doing  the  following; 

(i)  Transmitting  a  standard  transaction 
(as  defined  in  §  142.103)  to  a  health  care 
provider  or  health  plan. 

(ii)  Receiving  a  standard  transaction 
from  a  health  care  provider  or  health 
plan. 

(iii)  Transmitting  and  receiving  the 
standard  transactions  when  interacting 
with  another  health  care  clearinghouse. 

(3)  A  health  ceu^  provider  when 
transmitting  an  electronic  transaction  as 
defined  in  §142.103. 


(b)  Means  of  compliance  are  stated  in 
greater  detail  in  §  142.105. 

§142103    Definitions. 

P  or  purposes  of  this  part,  the 
following  definitions  apply: 

Code  set  means  any  set  of  codes  used 
for  encoding  data  elements,  such  as 
tables  of  terms,  medical  concepts, 
medical  diagnostic  codes,  or  medical 
procedure  codes. 

Health  care  clearinghouse  means  a 
public  or  private  entity  that  processes  or 
facilitates  the  processing  of  nonstandard 
data  elements  of  health  information  into 
standard  data  elements.  The  entity 
receives  health  care  transactions  frgm 
health  care  providers,  health  plans, 
other  entities,  or  other  clearinghouses, 
translates  the  data  from  a  given  format 
into  one  acceptable  to  the  intended 
recipient,  and  forwards  the  processed 
transaction  to  the  appropriate  recipient. 
Billing  services,  repricing  companies, 
community  health  management 
information  systems,  community  health 
information  systems,  and  "value-added" 
networks  and  switches  that  perform 
these  functions  are  considered  to  be 
health  care  clearinghouses  for  purposes 
of  this  part. 

Health  care  provider  means  a 
provider  of  services  as  defined  in 
section  1861(u)  of  the  Social  Security 
Act,  a  provider  of  medical  or  other 
health  services  as  defined  in  section 
1861(s)  of  the  Social  Security  Act,  and 
any  other  person  who  furnishes  or  bills 
and  is  paid  for  health  care  services  or 
supplies  in  the  normal  course  of 
business. 

Health  information  means  any 
information,  whether  oral  or  recorded  in 
any  form  or  medium,  that — 

(1)  Is  created  or  received  by  a  health 
care  provider,  health  plan,  public  health 
authority,  employer,  life  insurer,  school 
or  university,  or  health  care 
clearinghouse;  and 

(2)  Relates  to  the  past,  present,  or 
future  physical  or  mental  health  or 
condition  of  an  individual,  the 
provision  of  health  care  to  an 
individual,  or  the  past,  present,  or 
future  payment  for  the  provision  of 
health  care  to  an  individual. 

Health  plan  means  an  individual  or 
group  plan  that  provides,  or  pays  the 
cost  of,  medical  care.  Health  plan 
includes  the  following,  singly  or  in 
combination: 

(1)  Group  health  plan.  A  group  health 
plan  is  an  employee  welfare  benefit  plan 
(as  currently  defined  in  section  3(1)  of 
the  Employee  Retirement  Income  and 
Security  Act  of  1974.  29  U.S.C.  1002(1)). 
including  insured  and  self-insured 
plans,  to  the  extent  that  the  plan 
provides  medical  care,  including  items 


and  services  paid  for  as  medical  care,  to 
employees  or  their  dependents  directly 
or  through  insurance,  or  otherwise,  and 
(i)  Has  50  or  more  participants:  or 
(ii)  Is  administered  by  an  entity  other 
than  the  employer  that  established  and 
maintains  the  plan. 

(2)  Health  insurance  issuer.  A  health 
insurance  issuer  is  an  insurance 
company,  insurance  service,  or 
insurance  organization  that  is  licensed 
to  engage  in  the  business  of  insurance 
in  a  State  and  is  subject  to  State  law  that 
regulates  insurance. 

(3)  Health  maintenance  organization. 
A  health  maintenance  organization  is  a 
Federally  quafified  health  maintenance 
organization,  an  organization  recognized 
as  a  health  maintenance  organization 
under  State  law,  or  a  similar 
organization  regulated  for  solvency 
under  State  law  in  the  same  manner  and 
to  the  same  extent  as  such  a  health 
maintenance  organization. 

(4)  Part  A  or  Part  B  of  the  Medicare 
program  under  title  XVIII  of  the  Social 
Security  Act. 

(5)  The  Medicaid  program  under  title 
XIX  of  the  Social  Security  Act. 

(6)  A  Medicare  supplemental  policy 
(as  defined  in  section  1882(g)(1)  of  the 
Social  Security  Act). 

(7)  A  long-term  care  policy,  including 
a  nursing  home  fixed-indemnity  policy. 

(8)  An  employee  welfare  benefit  plan 
or  any  other  arrangement  that  is 
established  or  maintained  for  the 
purpose  of  offering  or  providing  health 
benefits  to  the  employees  of  two  or  more 
employers. 

(9)  The  health  care  program  for  active 
military  personnel  under  title  10  of  the 
United  States  Code. 

(10)  The  veterans  health  care  program 
under  38  U.S.C.  chapter  17. 

(11)  The  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS).  as  defined  in  10  U.S.C. 
1072(4). 

(12)  The  Indian  Health  Service 
program  under  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et 
sea.). 

(13)  The  Federal  Employees  Health 
Benefits  F*rogram  under  5  U.S.C.  chapter 
89. 

(14)  Any  other  individual  or  group 
health  plan,  or  combination  thereof,  that 
provides  or  pays  for  the  cost  of  medical 
care. 

Medical  care  means  the  diagnosis, 
cure,  mitigation,  treatment,  or 
prevention  of  disease,  or  amounts  paid 
for  the  purpose  of  affecting  any  body 
structure  or  function  of  the  body: 
amounts  paid  for  transportation 
primarily  for  and  essential  to  these 
items:  and  amounts  paid  for  insurance 
covering  the  items  and  the 
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transportation  specified  in  this 
definition. 

Participant  means  any  employee  or 
former  employee  of  an  employer,  or  any 
member  or  former  member  of  an 
employee  organization,  who  is  or  may 
become  eligible  to  receive  a  benefit  of 
any  type  from  an  employee  benefit  plan 
that  covers  employees  of  that  employer 
or  members  of  such  an  organization,  or 
whose  beneficiaries  may  be  eligible  to 
receive  any  of  these  benefits. 
"Employee"  includes  an  mdividual  who 
is  treated  as  an  employee  under  section 
401(f:)(l)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  401(c)(1)). 

Small  health  plan  means  a  group 
health  plan  or  individual  health' plan 
with  fewer  than  50  participants. 

Standard  means  a  set  of^ rules  for  a  set 
of  codes,  data  elements,  transactions,  or 
identifiers  promulgated  either  by  an 
organization  accredited  by  the  American 
National  Standards  Institute  or  HHS  for 
the  electronic  transmission  of  health 
information. 

Transaction  means  the  exchange  of 
information  between  two  parties  to 
carry  out  financial  and  admmistrative 
activities  related  to  health  care.  It 
includes  the  following: 

(1)  Health  claims  or  equivalent 

encounter  information. 

(2)  Health  care  payment  and  remittance 

advice. 

(3)  Coordination  of  benefits. 

(4)  Health  claims  status. 

(5)  Enrollment  and  disenroliment  in  a 

health  plan. 

(6)  Eligibility  for  a  health  plan. 

(7)  Health  plan  premium  payments. 

(8)  Referral  certification  ancf 

authorization. 

(9)  First  report  of  injury. 

(10)  Health  claims  attachments. 

(11)  Other  transactions  as  the  Secretary 
may  prescribe  by  regulation. 

§  142.104    General  requirements  for  health 
plans. 

If  a  person  conducts  a  transaction  (as 
defined  in  §  142.10.1)  with  a  health  plan 
as  a  standard  transaction,  the  following 
apply: 

(a)  The  health  plan  may  not  refuse  to 
conduct  the  transaction  as  a  standard 
transaction. 

(b)  The  health  plan  may  not  delay  the 
transaction  or  otherwise  adversely 
affect,  or  attempt  to  adversely  affect,  the 
person  or  the  transaction  on  the  ground 
that  the  transaction  is  a  standard 
transaction. 

(cf-The  health  information  transmitted 
and  received  in  connection  with  the 
transaction  must  be  in  the  form  of 
standard  data  elements  of  health 
information. 

(d)  A  health  plan  that  conducts 
transactions  through  an  agent  must 


assure  that  the  agent  meets  all  the 
requirements  of  this  part  that  apply  to 
the  health  plan 

§142.105     Compliance  usr  ,  i -»*.>••      i- 
clearinghouse. 

(a)  Any  person  or  other  entity  subject 
to  the  requirements  of  this  part  may 
meet  the  requirements  to  accept  and 
transmit  standard  transactions  by 
either — 

( 1 )  Transmitting  and  receiving 
standard  data  elements,  or 

(2)  Submitting  nonstandard  data 
elements  to  a  health  care  clearinghouse 
for  processing  into  standard  data 
elements  and  transmission  by  the  health 
care  clearinghouse  and  receiving 
standard  data  elements  through  the 
health  care  clearinghouse. 

(b)  The  transmission,  under  contract, 
of  nonstandard  data  elements  between  a 
health  plan  or  a  health  care  provider 
and  its  agent  health  care  clearinghouse 
is  not  a  violation  of  the  requirements  of 
this  part. 

§142.10«     Effective  date  of  a  modification 
to  a  standard  or  Implerrwntatlon 
specification. 

HHS  may  modify  a  standard  or 
implementation  specification  after  the 
first  year  in  which  HHS  requires  the 
standard  or  implementation 
specification  to  be  used,  but  not  more 
frequently  than  once  every  12  months. 
If  HHS  adopts  a  modification  to  a 
standard  or  implementation 
specification,  the  implementation  date 
of  the  modified  standard  or 
implementation  specification  may  be  no 
earlier  than  180  days  following  the 
adoption  of  the  modification.  HHS 
determines  the  actual  date,  taking  into 
account  the  time  needed  to  comply  due 
to  the  nature  and  extent  of  the 
modification.  HHS  may  extend  the  time 
for  compliance  for  small  health  plans. 

Subpart  B-C — [Reserved] 

Subpart  D — National  Provider  Identifier 
Standard 

$  142.402     National  provider  identifier 
standard. 

(n)  The  provider  identifier  standard 
that  must  be  used  under  this  subpart  is 
the  national  provider  identifier,  which 
is  supported  by  the  Health  Care 
Financing  Administration.  The  national 
provider  identifier  is  an  8-position 
alphanumeric  identifier,  which  includes 
as  the  eighth  position  a  check  digit. 

(b)  The  file  containing  identifying 
information  for  each  health  care 
provider  for  its  national  provider 
identifier  includes  the  following 
information: 

(1)  The  national  provider  identifier. 


(2)  Other  identifiers,  such  as  the 
social  security  number  (optional), 
employer  identification  number  for 
some  provider  types,  and  identifying 
numbers  from  other  health  programs,  if 
applicable. 

(3)  Provider  names. 

(4)  Addresses  and  associated  practice 
location  codes. 

(5)  Demographics  (date  of  birth.  State/ 
country  of  birth,  date  of  death  if 
applicable,  race  (optional),  sex). 

(6)  Provider  type(s).  classification(s), 
area(s)  of  specialization. 

(7)  Education  for  certain  provider 
types.  State  licensure  for  certain 
provider  types  (optional),  and  board 
certification  (optional  for  some 
classifications). 

$142,404     Requlrem«*""i   ^ea'!^  pi.T^s. 
Each  health  plan  .......;  ^^...l^,:  ^..j. 

transmit  the  national  provider  identifier 
of  any  health  r^re  provider  that  must  be 
identified  by  the  national  provider 
identifier  in  any  standard  transaction. 

§14.   A  >-      ■•■•o..  ''•"^<"".s    '•1eait^  '...I'e 
clea.'..ay;Wi.Uii». 

Each  health  care  clearinghouse  must 
use  the  national  provider  identifier  of 
any  health  care  provider  that  must  be 
identified  by  the  national  provider 
identifier  in  any  standard  transaction. 

§  14?  40"     Hequireme^rs   Hen'th  care 
prcv  :y"- 

(a)  bach  health  care  provider  must 
obtain,  by  application  if  necessary,  a 
national  provider  identifier. 

(b)  Eacn  health  care  provider  must 
accept  and  transmit  national  provider 
identifiers  wherever  required  on  all 
transactions  it  accepts  or  transmits 
electronically. 

(c)  Each  health  care  provider  must 
communicate  any  changes  to  the  data 
elements  in  its  file  in  the  national 
provider  system  to  an  enumerator  of 
national  provider  identifiers  within  60 
days  of  the  change. 

(d)  Each  health  care  provider  may 
receive  and  use  only  one  national 
provider  identifier.  Upon  dissolution  of 
a  health  care  provider  that  is  a 
corporation  or  a  partnership,  or  upon 
the  death  of  a  health  care  provider  who 
is  an  indiviflual,  the  national  provider 
identifier  is  inactivated. 

§  142.410     Ettecttve  dntps  ->•  the  Initial 
Implementation  of  the  '..)•: '  <ii  provider 
Identifier  standard. 

(a)  Health  plans.  (1)  Each  health  plan 
that  is  not  a  small  health  plan  must 
comply  with  the  requirements  of 
§§  142.104  and  142.404  by  (24  months 
after  the  effective  date  of  the  final  rule 
in  the  Federal  Register). 

(2)  Each  small  health  plan  must 
comply  with  the  requirements  of 


Federal  Register /Vol.  63,  No.  88  /  Thursday.  Ma>   7    1998 


t^'0}.x)sea   K.iie.^ 


2535- 


§§142.104  .i.'i:;  i4.:  4i.i4  ':<\  '  i<  ri,0!iths 
after  the  e;tt'(  'i-.  <  i'.,!ti-  ijt  Mie  fmai  ruit; 
in  the  Federal  Register). 

(b)  Health  can-  rinaringbouses  and 
health  care  providers  Each  nealth  care 
clearinghouse  and  health  care  provider 
must  begin  using  the  standard  specified 
in  §  142.402  by  (24  months  after  the 


'I  i,\  I 


\,^\^■  of"  jfie  final  rule  in  the 


1  f(h'ral  Register 

.Authority:  Sections  1173  and  1175  of  the 
Social  Security  Act  (42  U.S.C.  1320d-2  and 
1320d-4). 

Dated:  March  27. 1998. 

!>onna  I    Shalaia 
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iQH    Rules  and  Regulations 


DtPARTMLNTOFHEALlH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Pan  422 
[HCFA-1011-«Fq 
RIN  093S-AI83 

Medicare  Program;  Waiver 
Requirements  and  Solvency  Standards 
for  Provider-Sponsored  Organizations 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Interim  final  rule  with  comment 
period 

summary:  This  interim  final  rule  with  a 

St  for  comments  implements 
authority  to  waive,  in  the  case  of 
provider-sponsored  organizations 
(PSOs)  that  meet  certain  criteria,  the 
requirement  that  M ed i care -»-Cho ice 
organizations  be  licensed  by  a  State  as 
risk-bearing  entities.  The  waivers  will 
be  approved  only  under  certain 
conditions  where  the  State  has  denied 
or  failed  to  act  on  an  application  for 
licensure. 

This  rule  also  establishes  solvency 
standards  that  certain  entities  must  meet 
to  contract  as  PSOs  under  the  new 
Medicare-fChoice  program.  These 
standards  apply  to  PSOs  that  have 
received  a  waiver  of  the  requirement 
that  Medica^e■^Choice  organizations  be 
licensed  by  a  State  as  risk-bearing 
entities. 

DATES:  Effective  date:  These  regulations 
are  effective  on  June  8.  1998. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
by  3  p  m  on  July  6,  1998. 
ADDRESSES:  Mail  an  original  and  3 
copies  of  written  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-lOll-IFC,  P.O.  Box 
26688,  Baltimore,  MD  21207-5187. 

If  you  prefer,  you  may  deliver  an 
original  and  3  copies  of  your  written 
comments  to  one  of  the  following 
addresses: 
Room  30»-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201.  or 
Room  C5-09-26,  7500  Security 

Boulevard.  Baltimore.  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-lOll-IFC.  Comments  received 
timely  will  be  available  for  public 


inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Departments 
offices  at  200  Independence  Avenue, 
SW..  Washington.  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  in  this  interim  final  rule,  you 
may  submit  comments  to: 
Health  Care  Financing  Administration, 
Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group.  Division  of 
HCFA  Enterprise  Standards,  Room    ■ 
C2-26-17.  7500  Security  Boulevard. 
Baltimore,  MD  21244-1850,  Attn: 
John  Burke,  HCFA-lOll-IFC 
Office  of  Management  and  Budget. 
Room  10235,  New  Executive  Office 
Building.  Washington.  DC  20503. 
Attn:  Allison  Herron  Eydt.  HCFA 
Desk  Officer 
FOR  FURTHER  INFORMATION  CO^rrACT: 

Aaron  Brown,  (410)  786-1033— general 

policy 
Maureen  Miller.  (410)  786-1097— 

general  policy 
Philip  Doer  (410)  786-1059 — program 

operations 
Greg  Snyder,  (410)  786-0329 — program 

operations 

SUPPLEMENTTARV  INFORMATION: 

I.  Background 

A  Current  Medicare  Contracting 
Program 

Sections  1876  (g)(1)  and  (h)(1)  of  the 
Social  Security  Act  (the  Act)  authorize 
the  Secretary  to  enter  into  risk-sharing 
and  cost  contracts  with  eligible 
organizations  to  provide  certain  health 
benefits  to  members.  Section  1876(b)  of 
the  Act  requires  an  eligible  organization, 
that  may  be  a  health  maintenance 
organization  (HMO)  or  a  competitive 
medical  plan  (CMP),  to  be  organized 
under  the  laws  of  a  State.  Additionally, 
section  1876(b)  requires  that  such 
entities  assume  full  financial  risk  on  a 

Prospective  basis  for  the  provision  of 
ealth  care  services,  and  make  adequate 
provisions  against  the  risk  of 
insolvency. 

B.  Current  Regulations 

Regulations  at  title  42  of  the  Code  of 
Federal  Regulations  (CFR).  Part  417. 
reflect  the  above  requirement  that 
Medicare  contracting  organizations  be 
organized  under  State  law.  and  make 
adequate  provision  against  the  risk  of 
insolvency.  Specifically,  regulations  at 
42  CFR  417.120  require  that  Medicare 
contracting  HMOs  and  CMPs  have  a 


fiscally  sound  op>eration  as 
demonstrated  by  the  following: 

•  Total  assets  greater  than  total 
unsubordinated  liabiUties. 

•  Sufficient  cash  flow  and  adequate 
liquidity  to  meet  obligations  as  they 
become  due. 

•  A  net  operating  surplus  or  a 
financial  plan. 

•  An  insolvency  protection  plan. 

•  A  fidelity  bond  or  bonds,  procured 
and  maintained  by  the  HMO,  in  an 
amount  fixed  by  its  policy-making  body 
but  not  less  than  $100,000  per 
individual,  covering  each  officer  and 
employee  entrusted  with  handling  of  its 
funds.  The  bond  may  have  reasonable 
deductibles  based  upon  the  financial 
strength  of  the  HMO. 

•  Insurance  policies  or  other 
arrangements,  secured  and  maintained 
by  the  HMO  and  approved  by  HCFA  to 
insure  the  HMO  against  losses  arising 
from  professional  liability  claims,  fire. 
theft,  fraud,  embezzlement  and  other 
casualty  risks. 

Since  section  1876  of  the  Act  requires 
that  Medicare  contracting  HMOs  and 
CMPs  be  organized  under  the  laws  of 
any  State,  these  entities  are  subject  to 
State  laws  regarding  financial  solvency. 
Many  States  follow  the  financial 
solvency  provisions  of  the  HMO  Model 
Act  of  the  National  Association  of 
Insurance  Commissioners  (NAIC).  The 
financial  requirements  of  the  Model 
HMO  Act  are  distinct  from  those  of  the 
Health  Care  Financing  Administration 
(HCFA). 

C.  Balanced  Budget  Act  of  1997 

Section  4001  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Public  Law  105-33). 
enacted  August  5.  1997.  added  new 
sections  1851  through  1859  to  the  Act. 
Those  sections  establish  a  new 
Medicare+Choice  (M+C)  program  under 
part  C  of  title  XVIII  of  the  Act.  Part  C 
is  designed  to  give  beneficiaries  access 
to  health  plan  choices  that  go  beyond 
the  original  Medicare  fee-for-service 
program  and  existing  Medicare  HMOs. 
Once  the  M+C  program  is  implemented, 
an  individual  entitled  to  Medicare  Part 
A  and  Part  B  will  be  able  to  elect 
benefits  either  through  original 
Medicare  or  an  M+C  plan,  depending  on 
availability  in  their  area.  Under  Part  C. 
the  M+C  plans  that  may  be  offered  are 
coordinated  care  plans  (e.g.,  HMOs, 
provider-sponsored  organizations 
(PSOs).  and  preferred  provider 
organizations  (referred  to  as  PPOs)), 
private-fee-for  service  plans,  and 
demonstration  medical  savings  account 
(MSA)  plans  (that  is,  a  combination  of 
a  high  deductible,  catastrophic 
insurance  plan  with  a  contribution  to  a 
Medicare+Choice  account). 
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Rej^ulations  for  the  overall 
implementation  of  the  M+C  program  are 
required  bv  the  BBA  to  be  published  bv 
June  1,  1998.  Those  regulations  wiil  be 
incorporated  into  Part  422  of  title  42  of 
the  CFR.  Provisions  enacted  by  the  BBA 
and  the  forthcoming  .M+C  regulations 
establish  broad  and  comprehensive 
requirements  for  contracting  as  an  M+C 
plan,  including  basic  benefits,  payment, 
access  to  ser%ice,  quality  assurance, 
beneficiarv  hold  harmless,  continuation 
of  benefits,  appeals  mec:hanisms, 
mariceting  and  enrollment  processes. 
Those  overall  M+C  regulations  will 
apply  to  PSOs  as  well 

Section  1851(a){2)  of  the  Act 
explicitly  provides  for  participation  of  a 
PSO  m  the  M+C  program  as  a 
coordinated  care  plan  A  PSO  is 
described  in  section  1855(d)  of  the  Act 
as  a  public  or  pn  .ate  entity — 

•  That  IS  established  or  organized, 
and  operated,  by  a  health  care  provider 
or  group  of  affiliated  health  care 
providers: 

•  That  provides  a  substantial 
proportion  of  the  health  care  items  and 
services  directly  through  the  provider  or 
affiliated  group  of  providers;  and 

•  With  respecl  to  which  the  affiliated 
providers  share,  directly  or  indirectly, 
substantial  financial  risk  for  the 
provision  of  such  items  and  services 
and  have  at  least  a  majority  financial 
interest  in  the  entity 

We  recently  pubfished  an  interim 
final  rule  with  an  opportunity  for  public 
comment  setting  out  this  definition, 
clarifying  certain  terms,  and 
establishing  related  requirements,  (This 
PSO  definitions  rule  established  42  CFR 
Part  422  and.  more  specifically.  Subpart 
H,  which  is  designated  for  the  PSO 
provisions,)  The  terms  and  requirements 
related  to  the  definition  of  a  PSO  are 
now  found  at  ^»i  422., 350  through 
422  356  Here,  in  this  interim/inal  rule 
with  opportunity  for  public  c^bmment, 
we  fo<;us  on  two  morS  portions  of  the 
law  established  specifically  for  PSOs 
and  the  M+C  program:  the  Federal 
waiver  of  State  hcensure  and  the 
solvency  standards  that  will  apply  to 
PSOs  that  have  obtained  such  a  waiver. 

Section  1855(a)(2)  of  the  Act 
establishes  a  special  exception  for  PSOs 
to  the  otherwise  applicable  requirement 
for  State  licensure  if  certain  conditions 
occur.  This  interim  final  rule 
implements  the  PSO  waiver  provisions 
specified  in  the  BBA.  and  makes 
clarifications  In  order  to  assist 
organizations  that  are  considering 
applying  to  become  PSOs  under  the 
M+C  program,  we  determined  that  the 
waiver  provisions  should  not  be  delayed 
until  the  June  1.  1998  regulation  is 
published.  As  with  the  PSO  definitions 


rule  mentioned  above.  earl\'  publication 
of  these  PSO  provisions  is  desirable 
because  of  requirements  that  must  be 
met  before  contract  application 

Section  1856(a)  of  the  Act  provides 
that  the  Secretary-  establish  through  a 
negotiated  rulemaking  process  the 
solvency  standards  that  entities  will  be 
required  to  meet  if  they  obtain  a  waiver 
of  the  othervk'ise  applicable  requirement 
that  they  be  licensed  by  a  State  We  note 
here  that  based  on  §^  422  352(aJ  and 
422  380,  State-licensed  organizations 
that  meet  the  PSO  definition  (see 
§§  422-350  through  356)  may  qualify-  for 
the  minimum  enrollment  standards 
established  under  Section  lB57[b]  of  the 
Act  but  are  not  subject  to  these  solvency 
standards 

The  solvency  standards  in  this 
interim  final  rule  with  comment  period 
are  a  product  of  the  negotiated  rule 
making  process  This  rule  does  not 
necessarily  conclude  the  negotiated 
rulemaking  process  because  the 
Committee  may  be  reconvened  to 
consider  public  comments  that  are 
recei\-ed 

II.  Waiver  of  State  Licensure 
Requirement 

A  Background 

1,  Statutory  Basis 

.\  fundamental  requirement  of  the 
M+C  program,  as  set  forth  under  new- 
section  1855(a)(1)  of  the  Act  is  that  an 
M+C  organization  must  be    organized 
and  licensed  under  State  law  as  a  risk- 
beanng  entity  eligible  to  offer  health 
insurance  or  health  benefits  co\  erage  in 
each  State  in  w-hich  it  offers  an  M+C 
plan  ■'  However,  section  1855(ajt2)  of 
the  Act  establishes  an  exception  to  this 
requirement  by  allowing  certain 
organizations  established  or  operated 
and  controlled  by  providers,  and  known 
m  the  BBA  as  PSOs,  to  obtain  from  the 
Secretary  a  Federal  waiver  of  the  State 
licensure  requirement  under  certain 
circumstances.  This  intenm  final  rule 
with  comment  sets  forth  regulations  for 
implementing  that  waiver 

Unlike  the  regulations  contained  in 
this  rule  relating  to  PSO  solvency  and 
capital  adequacy,  the  waiver  provisions 
were  not  developed  through  the 
negotiated  rulemaking  process  The 
regulations  described  in  this  section 
were  developed  by  HCF.^  under  its 
rulemaking  authonty 

2  State  Licensure  and  the  Medicare 
Program 

Under  section  1876(b)  of  the  Act  and 
implementing  regulations  at  42  CFR  Part 
417,  .Medicare  contracting  HMOs  and 
(;MPs  must  be  organized  unaer  the  laws 
of  a  State.  As  used  in  section  1876  of  the 


Act,  the  term  "HMO'  means  a  reaeraiiy 
qualified  HMO  and  the  term  "CMP" 
means  a  prepaid  health  plan  that  is 
likely  regulated  by  the  State  as  an  HMO. 
but  is  not  Federally  qualified.  Thus  a 
provider  sponsored  health  plan  could 
apply  to  contract  with  HCFA  as  an  HMO 
or  a  CMP  if  it  became  Federally 
qualified  or  met  the  definition  of  CMP. 
and  satisfied  other  section  1876 
requirements.  In  recent  years,  several 
States  have  adopted  hcensure  laws  for 
PSOs  (sometimes  known  as  integrated 
or  organized  delivery  systems),  thereby 
creating  another  licensure  vehicle  and 
avenue  for  contracting  with  Medicare. 
(Some  State  PSO  laws,  however,  are 
limited  in  scope  and  licensed  entities 
would  not  meet  the  CMP  requirements). 

3.  Federal  Waivers  and  PSO 
Applications 

As  indicated  above,  section  1855(a)(1) 
requires  that  M+C  organizations  be 
licensed  as  risk-bearing  entities  under 
the  laws  of  the  State.  Section  1855(a)(2) 
of  the  Act  provides  an  exception  to  this 
requirement  for  PSOs.  PSOs  are  the  only 
organization  eligible  to  participate  in 
M+C  without  State  licensure.  It  is  clear 
from  the  statute,  however,  that  all 
organizations,  including  those 
estabhshed  by  providers,  must  seek 
State  licensure  as  the  initial  step  toward 
an  M+C  contract.  Only  under  specific 
conditions,  as  described  below,  will  the 
organization  be  permitted  to  forego  the 
preliminary  and  fundamental 
requirement  to  be  State-Ucensed  as  a 
nsk-bearing  entity. 

If  an  organization  believes  that  the 
circiunstances  of  its  State  application 
comply  wath  one  of  the  conditions  for 
a  waiver,  it  must  submit  to  HCFA  a 
completed  waiver  request  form.  The 
request  form,  that  the  Office  of 
Management  and  Budget  approved  on 
April  2,  1998,  (form  #0938-0722)  is 
available  through  HCFA,  and  is  posted 
on  the  HCFA  web  site  at  http:// 
www. hcfa.gov/Medi  care/mplusc.htm. 
HCFA  will  make  a  determination  to 
approve  or  disapprove  a  waiver  within 
60  days  of  receipt  of  a  substantially 
complete  request.  If  the  waiver  request 
is  approved,  the  organization  will  be 
considered  eligible  for  a  waiver,  and 
then  may  submit  its  contract  application 
to  HCFA.  (The  PSO  application  form 
will  be  posted  at  the  aforementioned 
Internet  address  in  the  near  future.)  It  is 
through  the  appUcation  process  that  the 
organization  must  demonstrate  to 
HCFA's  satisfaction  that  it  meets  the 
PSO  definitions  and  requirements  as  set 
forth  in  42  CFR  422.350  through 
422.356,  as  well  as  the  solvency 
standards  established  later  in  this 
interim  final  rule.  If  it  meets  the 
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I  .11  will  btj 

L  iiains  eligible 

for  a  waiver 

Given  the  60-day  time  period 
permitted  HCFA  to  approve  a  waiver 
request  undor  section  1855(a)(2)(F)  of 
the  Act.  WB  felt  it  would  be  impossible 
in  many  cases  to  simultaneously  process 
the  waiver  request  and  determine 
whether  an  organization  is  a  FSO  as 
defined  under  §  422.350  through 
§422.356.  This  determination  may 
require  an  extensive  review  and 
verification  of  the  organization's 
structure,  ownership  or  partnership 
arrangements,  contracts  and  payment 
arrangements.  Therefore,  as  described 
above,  the  60-day  maximum  time  period 
will  apply  to  determining  whether  the 
organization  is  eligible  for  a  waiver,  as 
required  by  law.  Th*  determination  that 
the  organization  is  in  fact  a  FSO  will 
occur  once  it  is  eligible  for  a  waiver  and 
has  submitted  an  application  for  an 
M+C  contract. 

B  Waiver  Provisions 

In  this  interim  final  rule,  we  are 
establishing  new  provisions  at  §422.370 
through  §  422.378  for  purposes  of 
implementing  section  1855(a)(2)  of  the 
Act.  Because  entities  applying  for  a 
waiver  as  yet  will  not  have  been 
determined  to  meet  the  FSO  definition 
and  requirements  of  subpart  H.  the 
regulation  text  refers  to  these  entities  as 
"organizations.  " 

Section  422.370  implements  the 
authority  under  section  1855(a)(2)(A)  of 
the  Act  to  waive  the  State  licensure 
requirement  for  M+C  organizations 
contained  in  section  1855(a)(1)  and 
restates  the  two  basic  conditions  for 
doing  this.  First,  the  rule  requires 
organizations  interested  in  a  waiver  to 
file  a  request  by  no  later  than  November 
1.  2002.  a  time  limit  specified  by  the 
statute.  Second.  HCFA  must  determine 
whether  the  organization  meets  one  of 
the  grounds  for  a  waiver  listed  in 
§422.372. 

Section  422.372  of  the  rule  establishes 
the  basis  for  a  waiver  as  set  forth  in 
sections  1855(a)(2)(B).  (C),  and  (D)  of  the 
Act.  These  three  conditions  and  a  fourth 
condition  identified  by  HCFA  are 
described  below.  In  order  for  three  of 
the  conditions  to  be  effectuated,  the 
organization  must  have  applied  for  a 
State  license  before  requesting  a  waiver 
By  requiring  that  the  organization  apply 
for  "the  most  closely  appropriate" 
license  (or  authority),  we  are  clarifying 
that  the  type  of  license  must  relate  to 
the  nature  of  M+C  coordinated  care 
plans:  that  is.  health  plans  providing 
coordinated,  comprehensive  benefits 
through  a  health  care  delivery  net  work 
on  a  fixed,  prepayment  basis.  We  are 


requiring  tnis  to  ensure  thai 
organizations  requesting  and  obtaining 
waivers  will  likely  meet  the  PSO 
definition  and  M+C  requirements 
during  the  application  stage.  We  exp)ect 
that  for  most  States  the  most  appropriate 
license  available  will  be  an  HMO 
license,  although  this  may  change  as 
States  adopt  PSO  or  modify  current 
licensure  laws.  It  is  very  unlikely  that 
we  will  approve  a  PSO  waiver  based  on 
an  application  for  an  indemnity 
insurance  license,  a  PPO  license,  any 
license  or  authority  to  provide  limited 
health  services,  or  a  limited  license  to 
bear  risk  for  an  HMO  as  a  downstream 
contractor. 

Section  422.372(a)  sets  out  the  first 
basis  on  which  an  organization  may 
establish  waiver  eligibility,  that  is.  the 
State  failed  to  complete  action  on  the 
licensing  application  within  90  days  of 
the  date  the  State  received  a 
substantially  complete  application.  (See 
section  1855(a)(2)(B).)  The  90-day 
period  may  begin  any  time  after 
enactment  of  the  BBA.  It  is  counted 
from  the  date  the  State  received  a 
"substantially  complete  application."  In 
order  to  clarify  the  term  "substantially 
complete  application,"  we  consulted 
several  parties  for  technical  assistance, 
and  intend  to  make  determinations  as 
follows: 

(1)  If  the  State  has  notified  the 
organization,  in  writing,  that  the 
organization  has  submitted  a 
substantially  complete  application,  the 
date  of  that  notification  will  be 
considered  the  date  the  State  received  a 
substantially  complete  application. 

(2)  If  the  State  has  not  notified  the 
organization,  in  writing,  as  to  the 
completeness  of  its  application  within 
60  days  of  the  date  of  submission  of  an 
application,  we  will  consider  the  date 
the  organization  submitted  its  initial 
application  to  be  the  date  the  State 
received  a  substantially  complete 
application. 

(3)  If  the  organization  can 
demonstrate  to  HCFA  that  it  has 
submitted  all  of  the  information 
requested  in  an  incompleteness 
notification  from  the  State  and  the  State 
still  regards  the  application  as 
incomplete  or  fails  to  notify  the 
organization  as  to  the  status  of  its 
application  within  30  days  from  the 
date  it  receives  the  organization's 
submission  of  the  additional 
information  requested,  then  HCFA  will 
consider  the  date  the  State  received  the 
additional  information  requested  to  be 
the  date  the  State  received  a 
substantially  complete  application. 

(4)  In  a  dispute  between  an 
organization  and  the  State  over  whether 
the  organization  has  submitted  a 


substantially  complete  application  or 
over  the  date  the  State  received  a 
substantially  complete  application, 
HCFA  will  make  the  final  determination 
based  on  consultation  with  the 
organization  and  the  State. 

We  believe  that  this  process  for 
determining  the  date  the  State  received 
a  substantially  complete  application  is 
consistent  with  Congressional  intent 
that  an  organization  must  make  an 
earnest  attempt  to  become  State  licensed 
before  requesting  a  waiver.  This  earnest 
attempt  includes  working  with  the  State 
in  good  faith  to  submit  all  of  the 
information  necessary  to  have  a  license 
either  approved  or  denied.  At  the  same 
time,  however,  we  also  believe  that 
State  licensing  agencies  should  be 
working  in  good  faith  with  the 
organization  to  either  approve  or  deny 
an  application  in  a  timely  manner. 

We  oeheve  the  process  outlined  above 
balances  the  concerns  of  the  States  and 
of  the  organization.  However,  given  the 
complexity  of  implementing  this 
provision,  we  invite  comment  on  this 
approach. 

Paragraph  (b)  of  §  422.372  establishes 
the  second  basis  for  a  waiver.  Here, 
waiver  eligibility  results  from  the 
organization  experiencing 
discriminatory  treatment  in  the  State's 
denial  of  its  application  As  provided  in 
the  statute,  discriminatory  treatment  can 
occur  in  two  ways,  as  follows: 

•  The  State  has  denied  the  licensure 
application  on  the  basis  of  any  material 
requirements,  procedures  or  standards 
(other  than  solvency  requirements)  that 
the  State  does  not  generally  apply  to 
other  entities  engaged  in  a  substantially 
similar  business. 

•  The  State  required,  as  a  condition  of 
licensure,  that  the  organization  offer  any 
product  or  plan  other  than  an  M+C  plan. 

Thus,  an  organization  will  be  eligible 
for  a  waiver  under  this  provision  if  the 
State  imposes  different  requirements, 
and  these  different  requirements  are  the 
basis  of  a  license  denial.  In  addition,  the 
organization  must  demonstrate  what 
requirement,  procedure,  or  standard  it 
failed  to  meet,  and  how  this  differs  from 
what  is  generally  applied  to  other 
similar  plans.  In  order  to  demonstrate 
that  the  State  does  not  "generally 
apply"  the  requirement  on  which  the 
denial  was  made,  the  organization  must 
show  that  the  requirement  is  more  of  an 
exception  and  not  usually  applied  to 
similar  health  plans.  For  example,  if  a 
pattern  exists  where  most  HMOs  within 
a  State  are  not  held  to  a  requirement,  the 
PSO  will  be  eligible  for  a  waiver  based 
on  discriminatory  treatment. 

By  "substantially  similar  business" 
we  mean  entities  that  provide  and 
manage  a  comprehensive  set  of  health 
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care  serMces,  and  are  prepaid  a  fixed 
amount  in  advance  and  without  regard 
to  the  frequency  or  cost  of  services 
when  utilized.  Such  entities  are  likely  to 
include  HMOs,  and  may  include  certain 
PPOs  and  State- licen.sed  PSOs.  We  do 
not  anticipate  considering  indemnity 
insurers.  PPOs  reimbursed  on  a 
discounted  fee-for-service  basis,  or 
"single-service"  managed  care  plans  as 
being  engaged  in  a  "substantially 
similar  business"  to  the  waiver- 
requesting  organization 

We  considered  a  broader  use  of  the 
term  "engaged  in  a  substantially  similar 
business",  but  believe  our  interpretation 
is  consistent  with  the  PSO  provisions  in 
section  1855  of  the  Act  We  believe  an 
expanded  interpretation,  which 
includes  all  nsk-beanng  entities  (for 
example,  indemnity  insurers)  does  not 
comply  with  the  language  of  the  statute 
In  processing  waiver  requests  under  this 
provnsion  at  this  time,  we  anticipate 
looking  to  the  requirements,  procedures 
and  standards  that  a  State  places  on 
HMOs 

The  second  critenon  for 
discnminator>'  treatment,  set  forth  in 
§  422.372(b)(2),  is  that  the  State  requires 
the  organization  to  offer  its  health  plan 
to  other  than  the  Medicare  population 
Here,  an  organization  would  have  to 
demonstrate  only  that  it  was  denied  a 
license  because  the  health  plan  would 
ser\'e  only  Medicare  beneficiaries  We 
believe  this  provision  permits  the 
establishment  of  Medicare-only  PSOs. 
and  establishes  a  Federal  preemption 
over  any  State  laws  that  would  prevent 
it. 

Paragraph  (c)  of  §  422.372.  the  third 
basis  for  approving  a  waiver  of  the  State 
licensure  requirement,  pertains  to  a 
State  imposing  different  requirements 
related  to  financial  solvency  Two 
conditions,  or  criteria  are  specifically 
addressed  in  this  paragraph.  (See 
18.5.5(a)(2)(D)(i)  and  (ii).)  Under 
*»  422  372(c)(1).  a  waiver  may  be  granted 
if  the  State  has  denied  the  licensure 
application,  m  whole  or  in  part,  based 
on  the  organization's  failure  to  meet 
solvency  requirements  that  are  different 
from  those  set  forth  in  §§  422  380 
through  422.390  This  provision 
incorporates  the  new  regulatory  citation 
for  PSO  solvency  standards  developed 
through  negotiated  rulemaking  as 
established  in  this  rule. 

An  issue  arose  regarding  waiver 
eligibility  when  a  State  has  adopted  the 
Medicare  PSO  solvency  standards  and 
denies  a  license  based  solely  on  a 
provision  of  the  solvency  standards  that 
give  the  regulator  discretion.  For 
example,  it  is  likely  that  while  using  the 
same  solvency  standards,  HCF.'\  and 
States  could  reach  different  decisions 


regarding  the  acceptance  of 
administrative  infrastructure  to  reduce 
the  minimum  net  worth  amount 
requirement.  If  a  State  does  not  permit 
such  a  reduction,  the  issue  arose 
whether  HCF,\  would  consider  this  a 
basis  for  a  waiver  We  have  decided  to 
permit  requests  for  waivers  in  these 
situations.  As  documentation,  we  will 
require  organizations  to  submit  all 
information  relevant  to  the  specific 
solvency  requirement  in  question 
including  any  State  correspondence  As 
part  of  our  review,  we  will  likely  seek 
input  from  the  State,  If  we  concur  with 
the  State's  determination  regarding  the 
specific  discretionary'  issue,  the  waiver 
request  will  be  denied.  However,  if  we 
make  a  decision,  that  differs  from  the 
States,  then  the  waiver  will  be 
approved  and  the  organization  may 
submit  an  M+C  application  We 
considered  acceding  to  States  decisions 
where  a  regulator's  discretion  is 
warranted  under  the  PSO  solvency 
rules,  but  concluded  that  this  might 
overly  restrict  the  availability  of 
waivers 

The  second  condition,  for  a  waiver 
under  §  422.372fc)  is  that  the  State  has 
imposed  documentation  or  information 
requirements,  or  other  requirements, 
procedures  or  standards  related  to 
solvency  or  other  material  requirements 
that  are  different  from  those  imposed  by 
HCFA  in  carr>-ing  out  §§422.380 
through  422  390  As  with  the  previous 
condition,  we  believe  that  a  PSO  may 
seek  a  waiver  if  a  State  denies  a  license 
based  on  its  exercise  of  discretion  in 
requiring  different  information  or 
documentation  than  HCFA,  Therefore, 
documentation,  information,  and  other 
requirements  which  may  stem  from 
such  discretion  can  be  the  sole  basis  for 
granting  a  waiver  under  this  particular 
provision.  Our  position  on  this  issue  is 
based  upon  the  intent  of  the  Congress, 
as  reflected  in  the  Conference  Report 
accompanying  the  BBA,  that  the  State 
not  impose  documentation  or 
information  requirements  "that  are 
dilatory  or  unduly  burdensome  and  that 
are  not  generally  applied  to  other 
entities  engaged  m  a  substantially 
similar  business,"  (H  R  Rep  No.105- 
217,  105th  Congress.  Session  632 
(1997)) 

The  fourth  basis  for  appro\  mg  a 
waiver  of  the  State  licensure 
requirement,  paragraph  (d,l  of  §422,372, 
is  that  the  appropriate  State  licensing 
authority  has  notified  the  organiiation 
in  writing  that  it  will  not  accept  their 
licensure  application   While  this 
grounds  for  approval  is  not  m  the  Act, 
we  are  using  our  authority  under  section 
1856(b)(1)  to  establish  standards  to  add 
this  provision  based  on  concerns  that 


the  Act  allows  for  a  waiver  only  if  the 
PSO  submits  an  application  to  the  State, 
We  have  identified  a  concern  that  some 
State  agencies  may  refuse  to  accept 
licensing  applications  from  PSO-Iike 
organizations,  thus  preventing  these 
organizations  from  requesting  a  waiver 
until  90  days  have  transpired. 

We  believe  this  provision  facilitates 
ttie  waiver  process  and  conforms  with 
the  intent  of  section  1855(a)(2)  of  the 
Act,  If  it  15  Clear  ihat  a  State  Ucensing 
agency  will  not  act  on  an  application  as 
described  here  C)oth  the  State  and  the 
organization  can  save  time  and 
resources  by  pe.Tnitting  the  organization 
to  go  directly  to  HCFA  for  a  waiver. 

In  §  422  374  we  clarify  certain 
conditions  and  provisions  related  to  the 
waiver  request  and  approval  process. 
Paragraph  (a)  clarifies  section 
la.SSiaHZKfi  of  the  Act,  which  requires 
organizations  seeking  a  waiver  to  submit 
a  substantially  complete  waiver  request. 
Section  422.374(a)  specifies  that  to  be 
substantially  complete,  a  request  must 
clearly  demonstrate  and  document  the 
organization's  eligibility  for  a  waiver. 
HCFA  will  notify  the  organization  if  the 
request  is  not  complete,  and  will  work 
with  the  organization  to  determine  the 
information  necessary'  to  make  a 
decision  on  the  request.  HCFA  will  have 
final  discretion  in  determining  whether 
a  waiver  request  is  substantially 
complete. 

Paragraphs  (b)  and  (c)  of  §  422.374 
provide  that  HCFA  will  act  promptly 
(within  60  days)  to  grant  or  deny  a 
substantially  complete  waiver  request 
and  allow  organizations  that  have  been 
denied  a  waiver  request  to  submit 
subsequent  requests  until  November  1. 
2002.  (See  section  1855(a)(2)(F).) 

Paragraph  (d)  of  §  422.374  establishes 
that  the  waiver  will  take  effect  upon  the 
effective  date  of  the  M+C  contract.  We 
have  added  this  provision  to  clarify  that 
a  waiver  is  linked  to  the  contract  and  is 
not  active,  or  of>erable,  without  an 
effective  M+C  contract.  This  provision 
helps  organizations  seeking  a  waiver, 
because  the  waiver  is  limited  to  a  one- 
time, three- year  period.  If  the  waiver  is 
made  effective  immediately  upon 
approval  of  a  waiver  request  and  the 
approval  of  the  M+C  contract  takes 
longer  than  anticipated,  the  three-year 
waiver  period  would  be  running  and  the 
organization  could  lose  a  significant 
amount  of  time  that  it  is  eligible  to 
operate  without  a  State  license.  If  the 
contract  application  is  denied,  an  even 
greater  amount  of  time  may  elapse  by 
the  time  the  organization  can  develop, 
submit  and  gain  approval  of  a  revised 
contract  application. 

Paragraph  (e)  of  §  422.374  gives  HCFA 
the  right  to  revoke  a  waiver  if  we 
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subs<)qut)iUly  find  that  the 
organization's  M+C  application  is 
siKnificantly  different  from  the 
application  submitted  to  the  State. 
E)e<:ause  Congress  intended  for 
organizations  to  make  an  earnest 
attempt  to  obtain  a  State  license  before 
applying  for  a  Federal  waiver,  we 
believe  that  significant  changes  from  the 
State  application  to  the  M-fC  waiver 
application  could  undermine  this 
policy  We  believe  that  requiring  that 
the  M-fC  contract  application  be  very 
similar  to  the  application  submitted  for 
a  State  license  aadresses  two  possible 
situations.  First,  it  prevents 
organizations  from  circumventing  the 
intent  for  them  to  achieve  State 
licensure  if  possible  It  also  assures 
States  the  right  to  license  an 
organization  that  has  evolved  or 
reorganized  from  the  time  of  its  first 
application:  that  is.  the  organization  has 
undergone  some  significant  changes  and 
the  application  for  all  intent  and 
purposes  is  "new." 

Organizations  that  reapply  for  an  M^-C 
contract  because  they  were  not 
successful  M>C  applicants  do  not  have 
to  reapply  to  the  State  or  re-submit  a 
waiver  request  as  long  as  the  revised 
application  does  not  invoke  paragraph 
(e)  of  §422.374 

Section  422.376  is  added  to  establish 
parameters  of  the  waiver.  Paragraph  (a) 
of  this  section  restates  section 
1855(a)(2)(E)(i}  of  the  Act.  the  waiver  is 
effective  only  for  the  particular  State  for 
which  it  is  granted  and  does  not  apply 
to  any  other  State  It  also  clarifies  that 
an  organization  must  be  licensed  or 
requHSt  and  gain  waiver  approval  for 
each  State  where  it  wishes  to  operate  an 
M-fC  plan. 

Paragraph  (b)  of  5  422.376 
incorporates  section  1855(a)(2)(E)(ii)  of 
the  Act  by  limiting  the  waiver  to  a  36- 
month  period  We  have  modified  this 
provision,  however,  to  extend  the 
period  through  the  end  of  the  calendar 
year  in  which  the  3f>-month  period  ends 
unless  the  waiver  is  revoked  baaed  on 
paragraph  (c)  of  this  section.  We  made 
this  modification  because  we  were 
concerned  about  terminating  the  waiver 
and  the  M^t-C  contract  during  the  middle 
of  a  contract  year.  Such  mid-year 
terminations  are  unreasonable, 
disruptive,  costly,  and  could 
unnecessarily  jeopardize  the  health  care 
of  beneficiaries  enrolled  in  a  PSO.  By 
waiting  until  the  end  of  the  contract 
year  to  end  a  waiver  (and  thus  the  M-t-C 
contract),  beneficiaries  will  be  able  to 
transition  into  other  M>C  plans  through 
the  annual  enrollment  process. 

Paragraph  (c)  of  §  422  376.  mid-period 
revocation,  was  added  to  clarify  that  the 
waiver  will  cease  before  the  end  of  the 


36  month  penod  if  the  organization  s 
M>C  contract  is  terminated  or  if  the 
organization  becomes  State  licensed. 
This  provision  emphasizes  again  the 
relationship  between  the  waiver  and  the 
contract,  namely  that  the  waiver  is  not 
effective  without  a  contract  in  effect. 
and  the  contract  cannot  be  effective 
without  the  waiver.  It  also  restates  the 
Act  by  conditioning  the  waiver  upon  the 
organization's  compliance  with  State 
consumer  protection  and  quality 
standards  as  discussed  further  below 

The  last  section  of  the  waiver 
provisions.  §422.378,  addresses  the 
relationship  bwtween  State  law  and 
waivered  organizations,  or  PSOs.  These 
provisions  are  a  codification  of  sections 
185.S(a)(2)(E)(iii)  and  (iv),  and 
1855(a)(2)(G)  of  the  Ad   Section 
422.378(a)  establishes  a  general  Federal 

fireemption  of  any  State  law  related  to 
icensing  the  organization  that  interferes 
with  contracting  under  the  M+C 
program.  Section  422.378<b).  on  the 
other  hand,  establishes  the  State's  right 
to  require  waivered  organizations  to 
comply  with  consumer  protection  and 
quality  standards  applicable  to  all  other 
M'*^^  plans  in  the  State,  as  long  as  the 
standards  are  consistent  with  Medicare 
requirements.  Paragraphs  (c)  and  (d)  of 
§  422  378  establish  processes  for 
ensuring  compliance  with  §422  378(b) 
We  are  developing  a  memorandum  of 
understanding  with  the  NAIC  to 
implement  §§422.378  (h).  (c)  and  (d). 

III.  PSO  SolYcacy  Standards 

A  Background 

1   Negotiated  Rulemaking  Act 

The  Negotiated  Rulemaking  Act  (Pub. 
L  101-648).  establishes  a  framework  for 
the  conduct  of  negotiated  rulemaking. 
Negotiated  rulemaking  is  a  process 
whereby  a  rule  (generally  a  proposed 
rule)  is  developed  by  a  committee  of 
representatives  of  interests  that  are 
likely  to  be  significantly  affected  under 
the  rule  and  includes  a  Federal 
government  representative.  The  goal  of 
the  procBss  is  to  reach  consensus  on  the 
text  or  content  of  the  rule  and  then 
publish  that  text  for  public  comment 
(kmsensus  is  defined  m  the  Negotiated 
Rulemaking  Act  as  unanimous 
concurrence  among  the  interests 
represented.  However,  the  committee 
could  agree  on  another  specified 
definition  The  committee  is  assisted  by 
a  neutral  facilitator. 

The  agency  responsible  for  the  rule 
may  use  the  services  of  an  imp>artial 
convener  to  identify  potential 
participants  in  the  negotiation, 
determine  whether  they  are  willing  to 
participate,  inform  them  about  the 
process,  discuss  issues  with  potential 


particif)ants  and  make 
recommendations  regarding  how  to 
make  the  ptrx.ess  work.  The  committee 
must  be  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
use.  App.2). 

2.  Establishing  the  Process 

To  expedite  the  development  of  PSO 
solvency  standards.  Congress  modified 
the  negotiate<i  nilfmakinj^  process  by 
requiring  that  this  nile  be  pubhshed  as 
an  intenm  final  rui«  with  comment, 
shortening  the  penod  for  forming  the 
committee,  estabhshing  a  shortened 
penod  for  committee  negotiations,  and 
setting  a  target  date  for  publication  of 
the  intenm  final  rule  for  April  1,  1998 
(See  se<:tion  1856(a)  of  the  Act  ) 

We  selected  the  Department  of  Health 
and  Human  .S«r\u»s  Departmental 
Appeals  Board  (UAB)  to  serve  as  the 
convener  and  facilitator  for  these 
nejeotiations  because  of  their  reputation 
for  impartiality,  as  well  as  their 
expenenc»  and  availability  The  D,\B 
has  familianty  with  HHS  programs  and 
expenence  convening  and  facilitating 
negotiated  rulemaking  on  Medic;are 
issues  such  as  the  Medujire  Hospice 
Wage  Index  and  the  Shared-risk 
Exemption  to  Federal  Health  Care  Anti- 
Kickback  Provisions  Further,  a  poll  of 
parties  interested  in  the  development  of 
PSO  solvency  standards  indurated 
unanimous  support  for  using  the  DAB  to 
facilitate  the  negotiated  rulemaking. 

Dunng  the  convening  process,  the 
DAB  interviewed  over  50  individuals 
from  outside  the  Federal  government, 
representing  over  25  different 
associations,  ct>alitions  or  companies. 
On  September  8.  1997,  the  DAB  issued 
a  convening  rwp<irt  r»t.ommending 
participants  for  the  negotiated 
rulemaking  (  ommittee  (the  Committee). 
This  recommendation  was  based  on  an 
evaluation  of  the  potential  effecls  of  the 
rule  on  groups  that  indicated  a  desire  to 
serve  on  the  Committee  When  any 
differences  among  groups  were 
identified,  the  convener  sought 
information  about  how  these  differences 
were  relevant  with  respe<l  to  s<3lvency 
standards,  whether  thost-  diffpren(«s 
could  be  adequately  reprwsented  by 
other  groups,  and  whether  there  had 
been  demonstrated  concern  about 
solvency  standards  during  the 
legislative  debate.  The  report  also 
identified  issues  to  be  negotiated  and 
potential  barriers  to  consensus 

On  September  Z'l    1997,  we  published 
in  the  Federal  Register  (fi2  FR  49649)  a 
notice  of  intent  to  fonn  a  negotiated 
rulemaking  committee  and  notice  of 
meetings  Based  on  the 
recommendations  contained  in  the 
convener  s  report,  the  notice  appointed 


Federal  Register /Vol.  63,  No.  88 /Thursday.  May  7,   1998    Rules  ar.d  Regulations 


Z5;ib5 


representatives  of  interests  likely  to  be 
affected  by  PSO  solvency  standards  to 
the  negotiated  rulemaking  Committee 
Committee  members  included  the — 

American  ,^ss(Xlatlon  of  Health  Plans. 
American  .\ssociation  of  Retired  Persons. 
American  Hospital  Association, 
American  Medical  .^ssociatlon. 
American  .Medical  Group  .^ssocIatlon, 
Blue  Cross/Blue  Shield  .Association, 
Gansortium  on  Citizens  with  Disabilities, 
Federation  of  American  Health  Systems, 
Health  Insurance  Association  of  America, 
National  Association  of  Insurance 
Commissioners. 

National  Rural  Health  Association 
Cxwiition  of  the  Catholic  Hospital 
■Association  and  Premier  Health  Care 

Ckwlition  of  the  American  Association  of 
Homes  and  Services  for  the  .Aging,  the 
.American  Health  Care  Association,  the  Home 
Health  Services  and  Staffing  Association,  and 
the  .National  .Association  for  Home  Care,  and 

Coalition  of  the  Independent  Practice 
Association  of  America  and  the  National 
Independent  Practice  Associabon 

In  addition  the  Committee  included  a 
representative  from  HCFA 

We  requested  public  comment  on 
whether  we  had  ideirtified  the  key 
solvency  issues  to  be  negotiated  by  the 
Committee;  if  we  had  identified  the 
interests  that  will  be  affected  by  key 
issues  listed;  and  whether  the  party  we 
were  proposing  to  serve  as  the  neutral 
facilitator  was  acceptable.  We  also 
sought  comments  on  several  key 
definitions  related  to  the  negotiated 
rulemaking  and  the  forthcoming 
rulemaiting  for  Medicare-t-Choice 
organizations  In  general,  commenters 
supported  the  notice  and  as  a  result  no 
changes  were  made  to  the  Committee 
membership  or  issues  to  be  discussed 

3  Summary  of  the  Committee  f*rocess 

The  Committee  met  seven  times  from 
October  1997  to  March  1998.  Notices  of 
meetings  were  published  in  the  Federal 
Register  on  September  23.  1997  (62  FR 
49649)  and  February  13.  1998  (63  FR" 
7359),  Minutes  for  each  of  these 
meetings  are  posted  on  the  M-t-C  web 
page  at  http;//www, hcfa.gov/Medicare/ 
mplusc.hlm.  At  the  first  meeting,  held 
October  20.  21,  and  22,  1997,  business 
and  health  industry  analysts  made 
presentations  that  related  to  health  plan 
solvency.  Also  the  Committee  discussed 
how  to  address  the  principle  solvency 
issues  and  how  to  proceed  in 
developing  solvency  standards.  The 
Committee  devoted  the  remaining  series 
of  3-day  meetings,  and  a  final  1-day 
meeting,  primarily  to  substantive 
discussion  of  solvency  standards  for 
Federally  waived  PSOs. 

The  Committee's  deliberations 
focused  on  the  following  issues;  the 
stages  at  which  to  evaluate  a  PSOs 


financial  solvency,  the  amount. 
composition,  and  location  of  assets  and 
liabilities  that  PSOs  must  maintain  to  be 
considered  financially  solvent:  the 
planning  and  data  coliection  necessary 
to  track  PSO  solvency:  and  the 
mechanisms  needed  to  protect 
beneficiaries  if  a  PSO  becomes 
insolvent 

On  March  5,  1998.  the  Committee 
reached  consensus  on  a  PSO  solvency 
standards  proposal  .All  Committee 
members  signed  an  agreement 
indicating  unanimous  concurrence  with 
a  written  Committee  statement  of  the 
Committees  recommendations  for  PSO 
solvency  standards. 

In  the  agreement,  HCFA  agreed  that, 
to  the  maximum  extent  possible  and 
consistent  with  legal  obligations,  it  will 
draft  an  interim  final  rule  consistent 
with  the  Committee  statement  We 
believe  that  the  PSO  solvency 
provisions  of  the  interim  final  rule 
published  herein  are  fully  consistent 
with  the  Committee's  recommendations, 
with  some  additiwial  clanfications 
Committee  members  have  agreed  not  to 
submit  negative  comments  on  the 
interim  final  rule  If  however  a  member 
believes  any  provision  of  this  rule 
incorrectly  reflects  the  Committee 
statement,  the  member  may  comment  on 
the  matter.  If  necessary,  the  Committee 
will  be  reconvened  at  a  later  date 

4  Summary  of  the  Committee's 
Deliberations 

The  Committee  agreed  that  there  are 
three  stages  at  which  to  consider 
solvency  standards;  initially  at  start-up, 
as  an  ongoing  business  operation,  and 
during  insolvency.  While  these  stages 
are  only  concepts  that  do  not  have  exact 
starting  or  finishing  points,  the 
Committee  feh  that  they  are  a  useful 
framework  for  setting  solvency 
standards  at  different  stages  of 
operation  These  stages  .are  translated  in 
regulation  to  the  application  stage,  the 
stage  during  which  the  M-<-C  contract  is 
in  effect,  and  insolvency 

The  initial  stage  represents  the  penod 
of  activity  prior  to  the  first  day  of  adual 
operation  as  an  M-t-C  contracting  PSO  It 
includes  the  periods  when  an 
organization  will  request  a  Federal 
waiver  of  State  licensure  and  will  apply 
for  an  M-t-C  contract  In  this  preamble 
and  the  regulation,  the  term  PSO  is 
reserved  for  organizations  that  are: 
approved  for  a  Federal  waiver, 
determined  to  meet  the  definition  and 
related  requirements  of  a  PSO.  and 
awarded  a  Medicare-t-Choice  contract. 

The  ongoing  stage  represents  the 
I>eriod  that  begins  when  a  PSOs  M-^C 
contract  becomes  effective  This  is  when 
a  PSO  will  assume  responsibility  for 


providing  services  to  Medicare 
beneficiaries  for  a  fixed  payment. 
Dunng  this  stage,  the  appropriate 
solvency  standards  are  affected  by  the 
number  of  Medicare  enrollees  for  which 
a  PSO  is  responsible.  Lastly,  the 
insolvent  stage  represents  the  period 
beginning  wlien  a  PSOs  total  liabiUties 
exceed  its  total  assets. 

Using  this  three  stage  framework,  the 
Committee  developed  alternate 
proposals  regarding  the  amount, 
composition  and  status  of  assets  and 
liabilities  that  PSOs  must  maintain  in 
order  to  be  considered  fiscally  sound 
and  financially  solvent  The  ahemate 
proposals  refiected  the  vanous  interests 
of  the  Committee  members  and  their 
constituencies.  These  proposals  formed 
the  basis  for  negotiations  and  the 
subsequent  Committee  statement  and 
consensus  agreement 

To  develop  the  solvency  standards, 
the  Committee  considered  what 
financial,  capital  and  other  factors  must 
be  present  to  assure  that  a  PSO  is 
fiscally  sound.  Specifically,  the 
Committee  considered  requirements  for 
net  worth,  finanaal  plans,  liquidity. 
financial  indicators,  and  beneficiary 
protection. 

B  Net  Worth  Amount  Requirements 

The  Committee  considered  the  net 
worth  requirements  for  the  initial  and 
ongoing  stages  Ir.  each  stage,  the 
Committee  delibc-ated  on  the 
appropnate  amount  and  composition  of 
assets  to  be  counted  toward  the  net 
worth  requirement  The  Committee 
agreed  that  in  the  initial  stage  an 
organization  should  have  an  initial 
minimum  net  worth  amount  of 
$1 ,500,000  This  IS  the  same  minimum 
net  worth  amount  that  is  specified  in 
the  HMO  Model  Act,  with  a  significant 
difference  The  Committee  agreed  to 
allow  HCF.A  to  reduce  the  net  worth 
requirement  by  up  to  $500,000  if  the 
PSO  has  available  to  it  an  administrative 
infrastructure  that  HCF.A  considers 
appropnate  to  reduce,  control  or 
eliminate  start  up  costs  assoc:iated  with 
the  administration  of  the  organization. 
Such  infrastructure  would  include 
office  space  and  equipment,  computer 
systems  software  management  services 
contracts  and  personnel  recruitment 
fees  In  recognizing  a  reduction  of  up  to 
$500,000  for  these  costs,  the  Committee 
acknowledged  that  the  minimum  net 
worth  drops  from  $1,500,000  to 
$1 ,000,000  as  soon  as  the  PSO  is 
approved  anc  that  the  $500,000 
di Inference  was  to  account  for  start-up 
costs  HCFA  has  the  discretion  to 
approve  the  administrative  costs  that  an 
organization  offers  to  obtain  a  reduction 
of  up  to  $500,000. 
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For  the  ongoing  stage,  the  Committee 
agreed  that  the  minimum  net  worth 
should  be  at  least  $1,000,000.  This  is  the 
minimum  specified  in  the  HMO  Model 
Act  for  the  ongoing  stage  The  difference 
between  the  ongoing  minimum  rtet 
worth  and  the  initial  minimum  net 
worth  reflects  the  Committee  belief  that 
PSOs  will  incur  administrative  costs  in 
the  initial  stage  that  will  not  be  repeated 
in  the  ongoing  stage.  While  the  floor  on 
the  minimum  net  worth  amount  in  the 
ongoing  stage  is  $1,000,000.  the 
Committee  agreed  to  subject  PSOs  to  a 
series  of  "greater  of  tests  to  determine 
an  appropriate  minimum  net  worth.  The 
"greater  of  tests  link  the  minirr um  net 
worth  amount  to  the  size  of  annual 
premium  revenues,  the  amount  of 
uncovered  health  care  expenditures, 
and  the  amount  of  health  care 
expenditures  paid  to  non-capitated  and 
non-afTiliated  providers.  These  factors 
are  indirectly  related  to  the  size  of  the 
plan  (that  is.  number  of  enrollees)  and 
the  amount  of  risk  being  assumed. 

The  Committee  discussed  whether  to 
include,  among  the  factors  considered 
in  setting  the  ongoing  net  worth  amount 
for  PSOs.  the  authorized  control  level 
(i.e  ,  the  point  in  a  financial  crisis  where 
a  Stare  regulator  is  authorized  to  take 
control  of  an  organization)  capital 
requirement  derived  from  the  NAIC 
Health  Care  Organization  Risk  Based 
Capital  (RBC)  Formula.  RBC  is  a  new 
formula  adopted  by  the  NAIC  to 
determine  the  minimum  capital  level 
that  an  organization  should  have  before 
regulators  become  concerned  about  its 
solvency.  The  RBC  level  depends  on  the 
riskiness  of  the  company's  assets, 
investments,  and  products.  RBC  has 
several  trigger  points.  As  currently 
envisioned,  if  a  company's  actual  net 
worth  falls  below  the  trigger  point 
called  the  authorized  control  level,  the 
State's  insurance  commissioner  may 
take  control  of  the  company  The  RBC 
for  health  organizations  has  not  yet  been 
adopted  by  States  for  setting  minimum 
net  worth  requirements. 

The  RBC  formula  by  design  will  be 
used  by  States  to  monitor  the  financial 
viability  of  State-regulated  managed 
care  plans.  It  has  not  yet  been  adopted 
by  States  in  setting  the  minimum  net 
worth  amount  requirements.  The 
Committee  agreed  that  HCFA  should 
consider  adding  that  RBC  authorized 
control  level  factor  to  the  ongoing  net 
worth  amount  requirements  after 
evaluating  whether  the  RBC  is  a  valid 
indicator  of  Medicare  PSO  solvency  and 
after  considering  the  manner  in  which 
States  have  regulated  managed  care 

Etlans  using  the  RBC  authorized  control 
eve  I.  In  1999.  after  PSOs  have  begun  to 
operate  and  report  financial  data,  HCFA 


will  issue  a  notice  requesting  comment 
on  adding  this  factor  to  the  net  worth 
calculation  for  PSOs.  As  part  of  HCFA's 
normal  data  collection  process  for  all 
M+C  plans.  HCFA  expects  to  be 
collecting  information  necessary  to 
perform  the  RBC  calculations. 

With  regard  to  the  composition  of  the 
minimum  net  worth  amount,  the 
Committee  agreed  upon  the  following 
requirements — 

•  At  least  $750,000  of  the  minimum 
net  worth  must  be  in  cash  or  cash 
equivalents.  After  the  effective  date  of 
the  contract,  however,  the  Committee 
agreed  that  $750,000  or  40  percent  of 
the  minimum  net  worth  amount  must  be 
in  cash  or  cash  equivalents. 

•  Up  to  10  percent  of  the  minimum 
net  worth  amount  can  be  comprised  of 
intangible  assets  in  the  initial  stage. 
However,  in  the  initial  stage,  if  a  PSO 
keeps  $1,000,000  in  cash  or  cash 
equivalents  and  does  not  use  the 
administrative  reduction,  then  up  to  20 
percent  of  that  PSO's  minimum  net 
worth  can  be  comprised  of  intangible 
assets.  In  the  ongoing  stage,  a  PSO  must 
keep  the  greater  of  $1,000,000  or  67 
percent  of  the  ongoing  minimum  net 
worth  in  cash  or  cash  equivalents  to 
qualify  for  the  20  percent  level  on 
intangibles. 

•  Subject  to  the  above  provisions, 
health  care  delivery  assets  (HCDAs)  may 
be  admitted  at  100  percent  of  their  value 
according  to  generally  accepted 
accounting  principles  (GAAP). 

•  Subject  to  the  above  provisions, 
other  assets  may  be  admitted  according 
to  their  value  under  Statutory 
Accounting  Practices  (SAP). 

•  Subordinated  debts  and 
subordinated  liabilities  can  be  excluded 
from  the  calculation  of  liabilities  for  the 
purposes  of  determining  net  worth. 

•  Deferred  acquisition  costs  are 
excluded  from  the  net  worth 
calculation. 

The  Committee  also  agreed  that  HCFA 
will  look  at  SAP  codification  upon  its 
completion  and  will  consider  whether 
to  adopt  codification  standards  on  the 
asset  concentration  and  quality  of 
HCDAs  for  waivered  PSOs.  SAP 
codification  standards  are  currently 
being  developed  by  the  NAIC  to  make 
SAP  more  consistent  among  the  States. 
HCFA  will  request  public  comment  on 
whether  to  use  any  such  standards  in 
the  notice  on  the  NAIC  RBC  (see  above). 
Meanwhile,  HCFA  may  apply 
judgement  in  evaluating  HCDAs  for 
concentration  and  Quality. 

In  the  Committee  s  deliberations  the 
concepts  of  net  worth  and  liquidity 
were  closely  related.  Some  Committee 
members  suggested  that  because  PSOs 
have  the  potential  to  provide  "sweat 


equity.'  these  organizations  could 
operate  under  different  solvency 
standards  for  net  worth  and  liquidity 
than  might  be  acceptable  for  other  forms 
of  integrated  delivery  systems.  The  term 
"sweat  equity"  was  used  to  represent 
the  value  of  health  services  that  a  PSO 
could  provide  directly.  One  premise 
presented  to  the  Committee  was  that 
PSOs  could  continue  to  furnish  services 
during  financial  crises  because  the 
"owners"  actually  provide  health  care 
services,  whereas  other  managed  care 
systems  that  contract  for  the  delivery  of 
care  may  not  be  able  to  continue  to 
operate.  In  addition,  PSOs  could  adopt 
contingent  reimbursement  arrangements 
with  their  providers.  Under  such 
arrangements,  the  affiliated  providers' 
payments  could  be  reduced  until  the 
PSO  had  weathered  the  financial  crisis. 

The  consensus  was  not  to  explicitly 
recognize  sweat  equity  in  the  solvency 
standards.  This  position  evolved 
because  of  the  difficulty  in  developing 
an  administrable  solvency  standard 
based  upon  sweat  equity.  Further,  the 
solvency  standards  implicitly  recognize 
sweat  equity  in  other  areas  (e.g..  the 
financial  plan). 

C.  Liquidity  Requirements 

In  conjunction  with  a  minimum  net 
worth  amount  requirement,  the 
Committee  discussed  a  standard  for 
meeting  financial  obligations  on  time. 
The  Committee  adopted,  for  both  the 
initial  and  the  ongoing  stages,  the 
liquidity  standard  that  a  PSO  have 
sufficient  cash  fiow  to  meet  its 
obligations  as  they  become  due.  Also, 
the  Committee  recommended  that  in  the 
initial  and  ongoing  stages  HCFA  should 
use  the  same  factors  to  determine  the 
ability  of  a  PSO  to  meet  the  liquidity 
standard:  (1)  the  timeliness  of  PSO 
payments  of  obligations,  (2)  the  extent 
to  which  the  current  ratio  is  maintained 
at  1:1  or  whether  there  is  a  change  in  the 
current  ratio  over  a  period  of  time,  and 
(3)  the  availability  to  a  PSO  of  outside 
financial  resources  to  meet  its 
obligations. 

The  current  ratio  focuses  on  a  period 
that  is  up  to  one  year  long.  It  compares 
all  assets  that  are  convertible  to  i:ash 
within  that  period  with  all  liabilities 
that  will  come  due  in  that  same  period 
using  the  following  formula: 


Current  ratio  - 


(  urrent  .Assets 


Current  Liabilities 
The  Committee  agret^d  that  PSOs 
should  maintain  a  current  ratio  of  at 
least  1:1.  That  is,  current  assets  should 
be  equal  to  or  greater  than  current 
liabilities.  The  Committee  also  agreed 
that  the  current  ratio  is  a  target  rather 
than  an  absolute  standard  This  position 
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recognizes  that  valid  reasons  may  exist 
for  a  PSO's  current  ratio  to  go  below  11 
for  short  periods  of  time.  However,  there 
were  also  concerns  bv  some  Committee 
members  that  the  c;urrent  ratio  is  an 
important  indicator  of  an  organization's 
condition  and  a  current  ratio  of  under 
1:1  should  trigger  some  regulatory- 
action  Therefore,  the  current  ratio  will 
be  used  to  identify  trends  or  sudden 
ma)or  shifts  in  a  PSO's  financial 
performance. 

D  Financml  Plan  Requirements 

Several  presenters  before  the 
Committee  identified  poor  planning  and 
management  control  as  the  pnmary 
reasons  for  the  early  HMO  failures  As 
a  standard  to  encourage  good  planning 
and  strong  management,  the  Committee 
agreed  that  a  financial  plan  is  essential 
for  PSOs.  Further,  such  plans  should  be 
prospective,  reasonable,  and  consistent. 
The  Committee  used  the  financial  plan 
standard  for  contractors  under  section 
1876  of  the  Act  to  develop  the  PSO 
standard,  but  specified  certain 
provisions  differently  The  specific 
requirements  of  the  financial  plan  are 
presented  in  the  discussion  of 
provisions,  below 

The  Committee  believed  that  the 
financial  plan  standard  they  agreed  to 
represents  the  minimum  needed  to 
monitor  Federally  waived  PSOs.  The 
Committee  agreed  that  HCFA  should 
have  the  discretion  to  modify  the 
financial  plan  to  require  additional  or 
different  information  as  necessar\  to 
evaluate  the  financial  position  of  a 
Federally  waived  PSO 

The  Committee  agreed  that  in  the 
initial  stage,  at  the  time  of  application, 
organizations  must  submit  financial 
plans  covering  the  period  from  the  most 
recent  financial  audit  until  12  months 
after  the  effective  date  of  an  M+C 
contract.  If,  however,  a  financial  plan 
projects  losses,  then  the  time  horizon 
must  extend  further,  to  12  months  after 
the  point  that  the  financial  plan  projects 
two  consecutive  quarters  of  net 
operating  surplus. 

f  Pre-Funding  of  Pro/ected  Losses 

One  area  of  the  financial  plan  that  the 
Committee  discussed  considerably  was 
a  requirement  that  PSOs  must  identify 
ail  sources  of  funding  for  projected 
losses  (and  in  certain  circumstances 
actually  have  the  cash  available)  A  itey 
issue  in  this  discussion  was  if  and  how- 
to  recognize  such  financing  methods  as 
guarantees  and  le'iers  of  credit  (LOC). 
Some  Committer  members  expressed 
concern  about  quickly  securing  money 
that  was  pledged  to  a  PSO  in  a 
guarantee  or  letter  of  credit  during  a 
financial  crisis.  For  a  PSO  that  is  under 


financial  strain,  the  timely  availability 
of  cash  IS  crucial  to  both  the  PSO  and 
HCFA  in  attempting  to  protect  Medicare 
enrollees  A  delay  in  secunnij  needed 
cash — if,  for  example,  the  guarantor 
stalls  or  reneges  on  its  obligation — could 
exacerbate  a  financial  crisis  and  further 
threaten  the  quality  and  continuity  of 
care  for  enrollees. 

Other  Committee  members  contended 
that  guarantees  and  LOC  are  a  common 
and  accepted  means  of  obtaining  capital 
for  integrated  health  delivery-  s\  stems 
Furthermore,  many  providers  who  are 
candidates  to  become  Federally  waived 
PSOs  could  not  participate  unless 
guarantees  or  LOC.  or  both,  are  allowed 
Advocates  of  guarantees  and  LOC  felt 
that  they  should  be  admitted  for  tw-o 
purposes:  meeting  the  net  worth 
requirements  and  funding  projected 
losses. 

hs  a  compromise,  the  Committee 
agreed  to  accept  guarantees,  but  only  for 
funding  projected  losses  that  are 
reported  by  a  PSO  in  its  financial  plan. 
As  previously  mentioned,  the  solvency 
standards  contained  herein  require 
PSOs  to  fund  all  protected  losses  in  the 
financial  plan  from  the  effective  date  of 
their  M+C  contracts  until  thev  achieve 
two  consecutive  quarters  of  net 
operating  surplus.  The  Committee 
agreed  that  guarantees  are  an  acceptable 
means  to  fund  projected  losses  provided 
certain  conditions  are  met  Further,  the 
Committee  agreed  that  each  PSO's 
guarantee  would  be  subiect  to  a  trial 
period  of  one- year  from  the  effective 
date  of  the  PSO's  M+C  contract.  Dunng 
this  period,  guarantees  would  be 
accepted,  but  cash  or  cash  equivalents 
equaling  the  obligations  covered  by  the 
guarantee  would  have  to  be  on  a  PSO  s 
balance  sheet  six  months  prior  to  the 
date  aciually  needed.  After  a  year, 
assuming  that  the  guarantee  obligations 
are  met  timely,  the  Committee  agreed 
that  a  PSO  should  be  permitted  to  notif\ 
HCF.A.  of  its  intent  to  reduce  or 
eliminate  the  pre-funding  period  The 
Committee  further  agreed  that  HCFA 
should  have  up  to  60  days  after  the 
receipt  of  such  notice  to  exercise  its 
discretion  and  modify-  or  reiect  the 
notice.  However,  if  the  guarantee 
obligations  are  not  properly  met  on  a 
timely  basis,  the  Committee  agreed  that 
HCFA  should  have  the  discretion  to 
require  a  PSO  to  fund  protected  losses 
through  other  methods  or  further  m 
advance. 

HCF.^  presented  the  Committee  with 
draft  standards  on  guarantees.  The 
Committee  generally  supported  the  draft 
with  some  revisions,  but  did  not 
officially  adopt  the  standards  as  part  of 
the  Agreement  before  needing  to  vote  on 
consensus 


The  Committee  agreed  that  it  should 
recognize  LOC  as  a  means  to  fund 
projected  losses  To  be  accepted,  LOC 
must  be  irrevocable,  clean,  and 
unconditional.  Additionally,  LOCs  must 
be  capable  of  being  promptly  paid  upon 
presentation  of  a  sight  draft  under  the 
LOC  without  further  reference  to  any 
other  agreement,  document  or  entity. 
The  Committee  also  agreed  that 
beginning  one  year  after  the  effective 
date  of  an  M+C  contract,  a  PSO  should 
be  allowed  to  use  the  following  other 
means  to  fund  projected  losses:  (1)  lines 
of  credit  from  regulated  financial 
institutions.  (2)  legally  binding  capital 
contribution  agreements,  and  (3)  other 
legally  binding  contracts  of  similar 
reliability. 

The  Committee  recognized  that  HCFA 
should  have  discretion  regarding  the 
acceptance  of  guarantees,  LOCs  and 
other  means  to  hind  pro)ected  losses. 
Accordingly,  use  of  these  vehicles  is 
subject  to  an  appropriateness  standard. 
That  is.  guarantees,  LOCs  and  other 
means  of  funding  projected  losses  may 
only  be  used  in  a  combination  or 
sequence  that  HCFA  determines  is 
appropriate. 

F.  Reporting 

The  Committee  agreed  that  PSOs  must 
meet  HCFA  requirements  for  compiling, 

maintaining  and  reporting  such 
financial  information  as  the  agency 
determine  is  necessary.  HCFA  should 
have  the  discretion  to  specify  the 
contents,  method  of  calculation,  and  the 
schedule  for  reporting  such  financial 
indicators.  We  believe  that  this 
discretion  is  necessary  for  proper 
oversight  of  Federally  waived 
organizations  as  they  evolve  and  as 
market  conditions  evolve.  The 
Committee  recommended  that  the 
general  reporting  format  be  the  NAIC's 
Official  Annual  Statement  Blank— HMO 
Edition  (the  Orange  Blank).  HCFA  will 
modih  data  obtained  from  this  form  for 
application  to  PSOs.  Use  of  this  form 
will  not  prohibit  HCFA  from  requesting 
additional  information  if  the  agency 
determines- that  such  information  is 
necessary  to  accurately  assess  a  PSO's 
financial  condition. 

The  Committee  agreed  that  the 
common  practice  should  be  to  require 
quarterly  or  annual  reports,  If  a  PSO  has 
not  achieved  a  net  operating  surplus, 
the  Committee  feh  that  HCFA  could 
require  financial  reporting  as  frequently 
as  monthly   Monthly  reporting  would  be 
necessary  to  enable  HCFA  to  maintain 
better  oversight  of  PSOs  that  are  at 
heightened  financial  risk. 
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G.  Insolvency  Protections 

The  Committee's  deUberation  in  the 
area  of  insolvency  focused  upon 
protecting  beneficiaries.  The  Committee 
considered  five  issues  regarding 
insolvency:  an  insolvency  deposit 
requirement,  a  hold  harmless 
requirement,  a  continuation  of  coverage 
provision,  reserves  for  uncovered 
expenditures,  and  termination  of  an 
M+C  contract. 

The  Committee  agreed  that  an 
insolvency  deposit  should  be  required. 
The  insolvency  deposit  would  be  used 
to  pay  for  the  costs  associated  with 
receivership  or  liquidation  Committee 
discussions  focused  on  the  amount  of 
the  insolvency  deposit  rather  than  the 
need  for  a  deposit.  For  the  insolvency 
deposit  requirement,  the  Committee 
considered  a  range  between  $100,000 
and  $300,000.  Committee  members 
supporting  a  $300,000  deposit 
contended  that  a  lower  deposit  would 
be  quickly  e.Khausted  and  inadequate  in 
a  financial  crisis.  Committee  members 
who  supported  the  $100,000  deposit 
countered  that  a  higher  deposit  would 
be  too  onerous  when  combined  with  the 
cash  reserves  required  to  meet  the 
minimum  net  worth  amount.  The 
consensus  position  was  to  allow  the 
lower  insolvency  deposit  of  $100,000, 
provided  that  the  requirement  for  the 
cash  portion  of  the  minimum  net  worth 
amount  be  set  at  $750,000.  Additionally, 
the  Committee  agreed  that  the 
insolvency  deposit  would  be  counted 
toward  the  minimum  net  worth 
requirement  although  not  toward  the 
$750,000  cash  requirement. 

With  regard  to  uncovered 
expenditures,  the  Committee  adopted 
the  HMO  Model  Act  standard.  The 
Model  Act  requires  that  whenever 
uncovere<^xpenditures  exceed  10 
percent  of  total  health  care 
expenditures,  an  entity  must  create  a 
deposit  equal  to  120  percent  of 
outstanding  liabilities  for  uncovered 
expenditures.  Rather  than  being 
available  for  a  State  insurance 
commissioner,  the  deposit  would  be 
restricted  for  HCFAs  use  in  ^e  event  of 
an  insolvency  to  pay  claims  and 
administration  costs. 

While  the  Committee  discussed  the 
issues  of  Federal  bankruptcy/State 
receivership,  hold  harmless,  and 
continuation  of  coverage,  they 
concluded  that  these  issues  were 
beyond  the  scope  of  the  negotiations. 
Further,  Federal  bankruptcy  and  State 
receivership  matters  are  not  within  the 
purview  of  HCFA.  The  hold  harmless 
and  continuation  of  benefits  provisions 
will  be  considered  as  part  of  the  overall 


M-^C  regulation  due  to  be  published 
later  this  year. 

H.  Solvency  Standards  for  Rural  PSOs 

In  pre-consensus  Committee 
discussion,  there  was  vigorous 
discussion  of  separate  solvency 
standards  for  rural  PSOs.  (See 
§  422.352(c)  for  a  definition  of  rural 
PSO.)  Some  Committee  members 
contended  that  rural  providers  would 
find  it  particularly  difficult  to  meet  the 
solvency  standards,  especially  the  cash 
requirements  Rural  providers,  as 
compared  to  their  urban  counterparts 
tend  to  have  high  portions  of  their  assets 
concentrated  in  health  care  delivery 
assets  and  intangible  assets.  To  rural 
PSOs.  an  excessive  cash  requirement 
may  amount  to  an  undue  barrier  to 
en  07. 

The  Committee's  consensus  on  this 
issue  was  to  develop  one  solvency 
standard  for  all  PSOs.  The  underlying 
premise  was  that  the  experience  of  an 
unexpected,  major  claim  would  harm 
rural  PSOs  more  because  rural  PSOs 
tend  to  have  smaller  enrollments  than 
urban  PSOs,  and  therefore  a  smaller 
revenue  base  for  absorbing  sudden 
financial  fluctuations.  The  Committee 
believed  that  financial  instability  in  a 
rural  PSO  could  be  more  easily  triggered 
by  lower  solvency  standards. 

However,  recognizing  the  unique 
needs  of  rural  communities,  the 
Committee  directed  HCFA  to  solicit 
public  comment  on  the  issue  of  separate 
solvency  standards  for  rural  PSOs. 
Thus,  we  are  hereby  seeking  comments 
on  this  matter,  particularly  on  the 
appropriateness  of  the  net  worth  and 
liquidity  requirements  of  this  interim 
final  rule  for  rural  PSOs.  HCFA  is 
interested  in  the  merit  and 
appropriateness  of  separate  standards, 
alternative  prop>osals,  relevant  analysis, 
and  administrative  simpUcity. 

/.  Credit  for  Reinsurance 

As  directed  by  the  BBA,  the 
Committee  considered  whether  to  allow 
a  credit  for  reinsurance.  Several 
Committee  members  advocated  that 
reinsurance  reduces  the  risk  that  PSOs 
will  have  to  bear  and  would  be 
particularly  valuable  during  the  initial 
stage  where  PSOs  are  likely  to  have 
fewer  enroUees  and  claims  are  harder  to 
predict.  Committee  members  who 
opposed  reinsurance  argued  that  many 
HMO  reinsurance  contracts  contain 
termination  clauses  that  are  triggered 
once  an  organization  starts  losing 
money.  Underlying  this  contract  issue  is 
a  broader  problem;  namely  there  would 
need  to  be  provisions  developed  for 
Federal  regulation  and  oversight  of  PSO 
reinsurers  given  the  Federal  waiver  of 


State  licensure  Without  proper 
regulation  and  safeguards,  reinsurance 
policies  could  not  be  relied  upon  to 
protect  beneficiaries  in  the  event  of  a 
financial  crisis  Opponents  also 
indicated  that  reinsurance  is  an 
essential  part  of  a  sound  business  plan 
Therefore,  it  should  not  be  treated  as  an 
optional  credit  against  the  minimum  net 
worth  amount.  Lastly,  to  the  extent  that 
reinsurance  will  reduce  a  PSOs  current 
and  projected  losses,  reinsurance  is 
implicitly  recognized  in  the  financial 
plan.  The  consensus  was  not  to  admit 
reinsurance  as  a  credit  against  the 
minimum  net  worth  amount.  The 
Committee  felt  that  to  the  extent  that 
reinsurance  reduces  projected  tosses,  it 
is  implicitly  recognized  in  the  financial 
plan. 

/.  Financial  Solvency  Standards 
Provisions 

The  requirements  of  this  interim  final 
rule  are  found  in  42  CFR  Part  422, 
Subpart  H.  Provider-Sponsored 
Organizations.  Here  we  set  forth  the 
solvency  requirements  for  organizations 
that  are  applying  for  and  are  operating 
under  an  M+C  contract 

Section  §422.350.  Basis.  Scope  and 
Definitions,  is  amended  to  include 
definitions  and  terminology  for  new 
terms  related  to  the  solvency  standards 
for  PSOs. 

Section  §422.380  sets  forth  the 
general  requirement  that  a  FSO  must 
have  a  fiscally  sound  operation  that 
meets  the  requirements  of  the  following 
provisions. 

Section  422  382  sets  forth  the 
minimum  net  worth  amount 
requirements.  There  is  a  minimum  net 
worth  amount  requirement  for 
organizations  that  are  in  the  process  of 
applying  for  a  PSO  M+C  contract,  and 
another  for  organizations  that  are 
operating  as  a  PSO  under  an  M+C 
contract. 

Paragraph  (a)  of  §  422.382  sets  forth 
the  requirements  that  must  be  met  at  the 
time  of  application.  An  organization 
must  have  a  $1,500,000  minimum  net 
worth  amount.  This  is  the  same  amount 
that  is  specified  in  the  HMO  Model  Act, 
except  that  under  this  regulation,  HCFA 
has  the  discretion  to  reduce  this  amount 
by  up  to  $500,000  for  organizations  that 
at  the  time  of  application  have  available 
administrative  infrastructure  that  will 
reduce,  control  or  eliminate 
administrative  costs. 

Paragraph  (b)  of  §  422.382  sets  forth 
the  requirements  that  must  be  met  after 
the  effective  date  of  an  M+C  contract.  A 
PSO  must  have  a  minimum  net  worth 
amount  of  at  least  $1,000,000.  The 
minimum  net  worth  amount  is 
determined  by  a  "greater  of  test  The 
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"greater  of  test"  requires  a  PSO  to  have 
a  minimum  net  worth  amount  equal  to 
the  greater  of — 

•  SI, 000.000, 

•  Two  percent  of  annual  premium 
revenues  up  to  and  including  the  first 
$150,000,000  of  annual  premiums  and  1 
percent  of  annual  premium  revenues  on 
premiums  m  excess  of  $1 50.000.000; 

•  An  amount  health  care 
expenditures;  or 

•  An  amount  equal  to  the  sum  of  8 
percent  of  annual  healthcare 
expenditures  paid  on  a  non-capitated 
basis  to  non-affiiiated  providers,  and  4 
percent  of  annual  health  care 
expenditures  paid  on  a  capitated  basis 
to  non-affiliated  providers  plus  annual 
health  care  expenditures  paid  on  a  non- 
capitated  basis  to  affiliated  providers. 
Annual  health  care  expenditures  that 
are  paid  on  a  capitated  basis  to  affiliated 
providers  are  not  included  in  this 
calculation  In  essence,  the  "greater  of 
test  establishes  a  minimum  net  worth 
requirement  above  SI. 000.000  that 
varies  m  proportion  to  the  size  of  the 
PSOs  operation 

Section  422.382(c)  establishes  the 
composition  of  assets  that  are  needed  to 
meet  the  minimum  net  worth 
requirement  The  objective  of  the 
minimum  net  worth  requirement  is  to 
enable  PSOs  to  avoid  a  financial  crisis 
or  to  mitigate  the  effects  of  a  cnsis.  To 
achieve  this,  organizations  applying  to 
become  PSOs  are  required  to  have  on 
their  balance  sheets  a  minimum  level  of 
cash  or  cash  equivalents.  In  paragraph 
(c)(1)  of  §  422.382,  the  minimum  cash 
requirement  is  set  at  S750.000  at 
application,  and  at  $750,000  or  40 
percent  of  the  minimum  net  worth 
amount  after  the  effective  date  of  the 
contract  After  the  effective  date  of  an 
M+C  contract  the  cash  requirement 
above  $750,000  is  proportional  to  the 
minimum  net  worth  amount.  Lower 
cash  requirements  were  proposed,  but 
the  Committee  was  unable  to  reach 
consensus  on  them.  As  disc;ussed  below, 
organizations  that  maintain  a  higher 
cash  level  are  permitted  to  use  a  greater 
proportion  of  intangible  assets  to  meet 
the  minimum  net  worth  requirement. 

Other  provisions  of  the  paragraph 
address  assets  besides  cash  or  cash 
equivalents  that  mav  be  included  in 
determining  the  minimum  net  worth, 
and  limitations.  Paragraph  (c)(2)  of 
§422.382  establishes  the  proportion  of 
the  minimum  net  worth  amount  that 
may  be  comprised  of  intangible  assets, 
depending  on  an  organization  s  cash 
level.  Intangible  assets  can  comprise  up 
to  10  percent  of  the  minimum  net  worth 
amount,  at  the  time  of  application  for  an 
organization  with  $750,000  (and  less 
than  Si  ,000,000)  in  cash  or  cash 


equivalents  However,  an  organization 
that  has  $1,000,000  in  cash  or  cash 
equivalents  at  application  can  satisfy  up 
to  20  percent  of  Us  minimum  net  worth 
amount  requirement  with  intangible 
assets.  After  the  effective  date  of  the 
contract,  an  organization  must  maintain 
the  greater  of  $1,000,000  or  67  percent 
of  the  minimum  net  worth  amount  in 
cash  or  cash  equivalents  to  qualify  for 
the  admission  of  intangible  as.sets  up  to 
20  percent  of  the  minimum  net  worth 
amount 

Under  paragraph  (c)(3)  of  §422.382, 
HCD.^s  are  admissible  to  satisf)'  the 
minimum  net  worth  amount 
requirement,  subject  to  the  cash 
requirement.  They  are  valued  at  100 
percent  of  their  value  according  to 
GAAP  Section  1856(a)  of  the  Act 
directed  the  Secretar\'  to  take  into 
account  "the  delivery  system  assets  of 
[provider  sponsored  organizations)." 
The  recognition  of  HCDAs  under  GAAP, 
that  often  times  is  limited  under  S.\P 
was  adopted  to  recognize  that  large 
portions  of  PSOs'  assets  are  HCD.\s  The 
Committee  agreed  that  if  the  cash 
requirement  were  set  at  the  appropriate 
level,  then  any  perceived  risk  from 
recognizing  HCD.'^.s  was  reduced. 

Under  paragraph  (c)(4)  of  ^  422.382. 
other  assets  that  are  not  used  in  the 
delivery  of  health  care  are  admissible  to 
satisfy  the  minimum  net  worth  amount. 
However,  they  are  admitted  at  their 
value  according  to  State  SAP  which 
generally  are  more  conservative  than 
GAAP  Because  S.\P  are  determined  at 
the  State  level,  organizations  will  have 
to  follow  the  accounting  methodology 
approved  by  the  insurance 
commissioner  in  the  State  in  which  they 
operate. 

As  set  out  in  paragraph  (c)(5)  of 
§422.382.  an  organization  does  not  have 
to  include  subordinated  debts  or 
subordinated  liabilities  for  the  purpose 
of  calculating  the  minimum  net  worth. 
(Subordinated  liability  is  a  new  concept 
that  the  Committee  defined  to  mean 
claims  liablities  otherwise  due  to 
providers  that  are  retained  by  the  PSO 
to  meet  the  net  worth  requirements.) 
The  Committee  discussed  this  provision 
in  the  conte,xt  of  provider 
reimbursement  arrangements  that 
withhold  a  portion  of  payment 
contingent  upon  certain  budget  or 
utilization  targets  being  met.  The 
Committee  agreed  that  if  these  payments 
are  fully  subordinated  to  all  other 
creditors,  then  they  should  not  be 
included  in  the  calculation  of  a  PSOs 
net  worth  for  the  purpose  of  meeting  the 
minimum  net  worth  amount 
requirement.  We  believe  that  this 
provision  is  another  example  how  the 


concept  of  sweat  equity  is  implicitly 
considered  in  these  solvency  standards. 

In  paragraph  (c)(6)  of  §422.382, 
deferred  acquisition  costs  are  not 
permitted  to  be  included  m  the 
calculation  of  the  minimum  net  worth 
amount  The  Committee  believed  that  in 
an  insolvency  situation,  these  would 
have  little  or  no  value. 

Paragraphs  (a)  (b)  and  (c)  of  §  422.384 
sets  forth  the  financial  plan 
requirement  The  same  documents 
required  of  Medicare  contracting  HMOs 
and  CMPs  under  section  417.120(a)(2)  of 
the  Medicare  regulations  are  required 
here:  namely  marketing  plans, 
statements  of  revenue  and  expense, 
statements  of  sources  and  uses  of  funds. 
balance  sheets,  detailed  justifications 
and  assumptions  supporting  the 
financial  plan,  and  statements  of  the 
availability  of  financial  resources  to 
meet  projected  losses 

PSOs  snould  anticipate  the  need  to 
utilize  the  services  of  qualified  actuaries 
(e.g.,  a  member  in  good  standing  with 
the  American  Academy  of  Actuaries)  in 

(a)  the  preparation  of  financial  plans 
consistent  with  the  PSO's  business  plan. 

(b)  the  development  of  claim  costs  for 
the  benefits  to  be  offered  by  the  PSO 
and  (c)  the  analysis  of  claim  liabiUties 
and  the  necessary  liquid  assets  to  meet 
obligations  on  a  timely  basis. 
Accordingly,  the  Committee  agreed  that 
the  financial  plan  must  be  satisfactory  to 
HCFA.  HCFA  expects  and,  at  its 
discretion,  will  ascertain  that  the 
information  contained  in  the  financial 
plan  has  been  certified  by  reputable  and 
qualified  actuaries. 

Paragraph  (d)  of  §  422.384  sets  forth 
the  requirement  that  organizations  that 
are  projecting  a  loss  must  have  the 
resources  to  fund  those  projected  losses. 
This  section  also  defines  the  conditions 
under  which  HCFA  will  recognize 
various  arrangements  as  acceptable 
funding  of  projected  losses  The  general 
rule  is  that  organizations  must  have  on 
their  balance  sheets  assets  that  they 
identify  to  fund  projected  losses. 
Exceptions  are  made  for  guarantees. 
LOCs,  and  other  means  provided  that 
certain  conditions  are  met. 

Paragraph  (e)  of  §  422.384  sets  forth 
the  exception  to  the  "on  the  balance 
sheet"  requirement  that  applies  when 
guarantees  are  used  to  fund  projected 
losses.  Guarantees  are  permitted,  but 
they  are  subject  to  a  trial  period.  For  the 
first  year  after  the  effective  date  of  an 
M+C  contract  any  organization  using  a 
guarantee  must  have  from  the  guarantor. 
in  cash  or  cash  equivalents,  funds  to 
cover  projected  losses  six  months  in 
advance  of  when  needed.  For  example, 
prior  to  the  effective  date  of  an  M+C 
contract,  a  PSO  must  have  funding  from 
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the  guarantor  equal  to  the  pro|ected 
losses  for  tha  first  two  quarters  (6 
months)  of  the  contract.  Before  the  start 
of  the  se<;ond  quarter,  funding  of 
projected  losses  through  the  third 
quarter  must  be  added  to  the  balance 
sheet  of  the  PSO.  Because  of  the  time  it 
takes  to  bring  a  new  contractor  onto  the 
HCFA  systems,  the  first  two  quarters 
funding  will  need  to  be  m  the  PSO,  that 
is,  on  its  balance  sheet  at  least  45  days 
before  the  effective  date  of  the  contract. 
Quarters,  or  90-day  penods,  will  be 
counted  from  the  effective  date  of  a 
PSO's  M+C  contract 

If  guarantee  funding  is  timely  during 
the  first  year,  a  PSO  may  reduce  or 
eliminate  the  period  of  pre- funding  in 
future  years  by  providing  notice  to 
HCFA.  Upon  receipt  of  such  notice. 
HCFA  will  have  up  to  60  days  in  which 
to  modify  or  reject  any  changes  in  the 
period  of  prefunding.  If  the  guarantee 
tunding  is  not  timely,  then  HCFA  may 
take  appropriate  action  including 
requiring  an  organization  to  use  other 
methods  or  timing  to  fund  projected 
losses  Lastly,  guarantors  and  guarantees 
must  meet  the  requirements  specified 
under  §  422  390,  discussed  below. 

Paragraph  (f)  of  §422.384  sets  forth 
the  exception  to  the  "on  the  balance 
sheet"  requirement  that  applies  when 
LOCs  are  used  to  fund  projected  losses. 
LOCs  are  admissible  to  fund  proje<:ted 
losses  on  the  condition  that  they  are 

Erovided  by  a  high  quality  source  and 
B  irrevocable,  unconditional  and 
satisfactory  to  HCFA.  Additionally. 
LOCs  must  be  capable  of  being  promptly 
paid  upon  presentation  of  a  sight  draft 
under  the  LOCs  without  further 
reference  to  any  other  agreement, 
document  or  entity.  The  Committee 
agreed  that  HCFA  should  have  the 
discretion  to  accept  or  reject  a  letter  of 
credit. 

Paragraph  (g)  of  §422,384  sets  forth 
the  exception  to  the  "on  the  balance 
sheet"  requirement  that  applies  when 
other  means  are  used  to  fund  projected 
losses.  Other  means  of  funding  such  as 
LOCs  credit,  legally  binding  capital 
contribution  agreements,  and  other 
legally  binding  contracts  of  similar 
quality  are  admissible  to  fund  projected 
losses.  However,  these  methods  are 
available  only  after  an  organization  has 
had  an  M-^-C  contract  for  at  least  one 
year. 

Paragraph  (h)  of  §  422.384  sets  forth 
the  general  rule  that  HCFA  will  have  the 
discretion  to  decide  whether  a  PSO  is 
using  guarantees.  LOCs  or  other  means 
in  a  combination  or  sequence  that  HCFA 
deems  appropriate  We  note  here  that 
the  BBA  directed  the  Secretary  to  take 
into  account  alternative  means  of 
protecting  against  insolvency  including 


guarantees.  LOCs  and  other  meajis.  The 
Committee  considered  whether  to  admit 
guarantees.  LOCs.  and  other  means  to 
reduce  the  minimum  net  worth  amount, 
as  well  as  to  fund  projected  losses. 
However,  the  consensus  was  to 
recognize  them  only  toward  meetiri^  the 
requirement  to  fund  projected  losses. 

Section  422.386(a)  sets  forth  the 
general  liquidity  requirement  that  a  PSO 
must  have  sufficient  cash  flow  to  meet 
its  financial  obligations  as  they  become 
due  and  payable.  This  requirement  is 
consistent  with  the  standard  that  is 
applied  to  Medicare  contracting  HMOs 
and  CMPs  under  42  CFR  §417.120. 

Paragraph  (b)  of  §  422.386  contains 
three  tests  to  determine  whether  an 
organization  is  able  to  meet  its  financial 
obligations  as  they  become  due  and 
payable:  (a)  history  for  timeliness  in 
meeting  current  obligations,  fb)  the 
extent  to  which  a  PSO  maintains  a 
current  ratio  of  1:1,  and  (c)  the 
availability  of  outside  financial 
resources  to  the  PSO.  The  Committee 
adopted  (a)  because  such  a  history  is  a 
strong  signal  of  management's 
commitment  to  maintaining  a  fiscally 
sound  organization. 

The  second  test  requires  more 
discussion.  We  define  "current  ratio"  as 
total  current  assets  divided  by  total 
current  liabilities,  where  the  word 
"current"  means  less  than  one  year.  A 
current  ratio  of  1:1  means  that  an 
organization's  current  assets  are 
sufficient  to  meet  its  current  liabilities. 
The  possibility  exists  that  in  the  course 
of  normal  business  operations  PSOs 
may  miss  the  current  ratio  slightly  for 
short,  nonrecurring  periods  of  time.  In 
light  of  this.  HCFA  is  using  a  1:1  current 
ratio  as  a  target  rather  than  as  an 
absolute  standard.  Accordingly.  HCFA 
will  monitor  PSOs  that  drop  below  the 
1:1  ratio  and  act  where  a  PSO 
experiences  a  long-term,  declining  trend 
or  a  sudden,  large  decline  in  its  current 
ratio. 

The  use  of  trends  in  the  current  ratio 
allows  HCFA  to  recognize  certain 
situations  where  current  assets  do  not 
have  to  equal  or  exceed  current 
liabilities.  For  HMOs  and  PSOs  in  their 
early  years,  the  reported  current  ratio 
results  will  likely  produce  misleading 
trends.  The  amount  of  pre-funding  of 
projected  losses  "within  "  versus 
"outside"  the  organization  may  change 
over  time,  distorting  trends.  Changing 
patterns  of  liabilities  (for  example,  30- 
day  business  expenses  unpaid  or 
estimates  of  unreported  claims)  can  also 
distort  the  current  ratio  from  one  based 
on  consistent  underlying  data. 
Consequently,  the  PSO  has  an  obligation 
to  monitor  underlying  true  trends  and  to 
provide  such  information,  together  with 


a  protection  of  continuing  current 
liabilities  consistent  with  its  business 
plans.  The  information  should  be 
certified  by  a  qualified  actuary  and 
presented  to  HCFA  prior  to  the  filing  of 
a  timely  financial  report  with  a  current 
ratio  below  standard. 

The  third  test  for  evaluating  liquidity 
highlights  in  several  ways  the 
importance  of  having  outside  financial 
resources  available  to  a  PSO.  First,  such 
resources  fill  a  practical  role  by 
providing  a  cushion  in  the  event  of  a 
financial  crisis.  Second,  if  such 
resources  are  available  from  a  parent  or 
affiliate  organization,  it  signals  a 
continuing  commitment  to  the  PSO. 
Third,  the  availability  of  such  resources 
from  outside  the  corporation,  either 
from  a  private  or  a  commercial  source, 
indicates  continuing  market  confidence 
that  the  organization  is  a  viable  ongoing 
business  concern. 

Paragraph  (c)  of  §  422.386  requires 
that  if  HCFA  determines  that  an 
organization  is  not  in  compliance  with 
the  liquidity  requirement,  it  will  require 
the  organization  to  initiate  corrective 
action  to  pay  all  overdue  obligations. 

Paragraphs  (d)  and  (e)  of  §  422.386 
specifies  that  corrective  action  can 
include  requiring  the  organization  to 
change  the  distribution  of  its  assets, 
reduce  its  liabilities,  secure  additional 
funding,  or  secure  funding  from  new 
funding  sources. 

Section  422.388  sets  forth  the  deposit 
requirements  to  provide  protection  in 
the  event  of  an  insolvency.  Paragraph  (a) 
of  §  422.388  establishes  an  insolvency 
deposit  that  organizations  are  required 
to  make  at  the  time  of  application  and 
maintain  for  the  duration  of  the  M+C 
contract.  The  insolvency  deposit  is 
$100,000.  The  deposit  must  be  restricted 
to  use  in  the  event  of  insolvency  to  help 
assure  continuation  of  services  or  pay 
costs  associated  with  receivership  or 
liquidation.  At  the  time  of  application 
and  thereafter,  upon  HCFA's  request, 
the  organization  must  provide  HCFA 
with  proof  of  the  insolvency  deposit,  in 
a  form  that  HCFA  considers  appropriate. 

Paragraph  (b)  of  §  422.388  establishes 
an  uncovered  expenditures  deposit 
requirement.  The  amount  of  uncovered 
expenditures  that  a  PSO  experiences 
will  vary,  and  this  deposit  is  required 
any  time  that  they  exceed  10  percent  of 
the  PSO's  total  health  care  expenditures. 
The  deposit  must  at  all  times  have  a  fair 
market  value  of  an  amount  that  is  120 
percent  of  the  PSO's  outstanding 
liability  for  uncovered  expenditures  for 
enrollees.  including  incurred,  but  not 
reported  claims.  The  deposit  must  be 
calculated  as  of  the  first  day  of  each 
month  required  and  maintained  for  the 
remainder  of  each  month  required.  If  a 
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quarterly  report  is  not  otherwise 
required,  a  report  must  be  filed  within 
45  days  of  the  end  of  the  calendar 
quarter  to  demonstrate  compliance.  The 
deposit  must  be  restricted  for  HCFA's 
use  to  protect  the  interests  of  the  PSOs 
Medicare  enrollees  and  to  pay  the  costs 
associated  with  administering  the 
insolvency  The  deposit  is  restricted  and 
in  trust  and  may  be  used  only  as 
provided  in  §422.388. 

Under  paragraph  (c)  of  §  422,388  the 
deposits  may  be  used  1o  satisfy  the 
organization's  minimum  net  worth 
requirement.  Under  paragraph  (d)  of 
§  422  388  all  income  from  the  deposits 
or  trust  accounts  are  considered  assets 
of  the  organization.  Upon  HCFA's 
approval,  the  income  from  the  deposits 
may  be  withdrawn 

Paragraph  (e)  of  §  422.388  sets  forth 
requirements  that  upon  HCFA's  written 
approval,  the  income  from  the  deposits 
may  be  withdrawn  if  a  substitute 
deposit  of  cash  or  securities  of  equal 
amount  and  value  is  made,  the  fair 
market  value  exceeds  the  amount  of  the 
required  deposit,  or  the  required  deposit 
is  reduced  or  eliminated 

The  deposit  requirement  for 
uncovered  expenditures  is  triggered  by 
a  historical  trend  analysis  that  indicates 
such  expenditures  are  romprising  an 
increasing  portion  of  total  health  care 
expenditures  The  Committee  adopted 
the  HMO  Model  .\ct  language  for  the 
uncovered  expenditures  deposit. 

Section  422, 3Q0  sets  forth  the 
requirements  for  guarantors  and 
guarantees,  which  under  §  422  384(e). 
above,  can  be  used  to  fund  projected 
losses.  We  are  exercising  caution  in  the 
use  of  guarantees  because  we  will  have 
to  monitor  the  financial  viability  of  the 
PSO  and  the  guarantor  as  well.  We 
believe  we  have  selected  a  screening 
approach  that  recognizes  financially 
strong  guarantors  and  proteds  Medicare 
enrollees,  yet  permits  affiliated 
providers  or  parent  organizations  to 
support  the  PSO  with  financial  backing 

Paragraph  (a)  of  §  422.390  vests  HCFA 
with  the  discretion  to  approve  or  deny 
the  use  of  a  guarantor  Paragraph  (b)  of 
§422.390  initiates  the  approval  process 
with  a  request  from  the  PSO,  including 
financial  information  on  the  guarantor. 

Para^aph  (c)  of  §  422.390  sets  forth 
the  requirements  that  a  guarantor  must 
meet  to  be  licensed  and  authorized  to 
conduct  business  within  a  State  or 
territory  of  the  United  States.  The 
guarantor  must  be  solvent  and  not  be 
under  any  Federal  bankruptcy  or  State 
proceedings,  and  have  a  net  worth  of  at 
least  three  times  the  amount  of  the 
guarantee. 

A  distinction  is  made  between 
guarantors  that  are  and  are  not  regulated 


by  a  State  insurance  commissioner.  If 
regulated  by  a  State  insurance 
commissioner,  the  guarantor  s  net  worth 
calculation  need  only  exclude  from  its 
assets  the  value  of  all  guarantees, 
investments  in  and  loans  to 
organizations  covered  by  guarantees. 
But,  if  a  guarantor  is  not  regulated  by  a 
State  insurance  commissioner,  then  it 
must  also  exclude  the  value  of 
guarantees,  investments  and  loans  to 
related  parties  (i  e..  subsidiaries  and 
affiliates)  from  its  assets  to  caicuiate  us 
net  worth.  We  believe  these 
requirements  ensure  the  stability  and 
financial  strength  of  the  guarantor 
without  being  overly  restrictive 

Paragraph  fd)  of  §422.390  contains 
provisions  for  the  guarantee  document 
to  be  submitted  to  HCFA  by  the  PSO 
and  signed  by  the  guarantor.  This 
document  is  the  written  commitment  of 
the  guarantor  to  unconditionally  fulfill 
its  financial  obligation  to  the  PSO  on  a 
timely  basis 

In  paragraph  (e)  of  §422.390.  the  PSO 
IS  required  to  routinely  report  financial 
information  on  the  guarantor. 

Paragraph  (f)  of  §422.390  sets  forth 
the  requirements  for  modification, 
substitution,  and  termination  of  the 
guarantee.  A  PSO  must  have  HCFA's 
approval  at  least  90  days  before  the 
proposed  effective  date  of  the 
modification,  substitution,  or 
termination,  demonstrate  to  HCFA  that 
insolvency  will  not  result;  and 
demonstrate  how  the  P.SO  will  meet  the 
requirements  of  this  section  within  15 
days,  and  if  required  by  HCFA.  meet  a 
portion  of  the  applicable  requirements 
in  less  than  the  time  period  granted. 

Paragraph  (g)  of  §422  390'establishes 
conditions  that  must  be  met  if  the 
guarantee  is  nullified.  If  at  any  time  the 
guarantor  or  the  guarantee  ceases  to 
meet  the  requirements  of  ^  422  390. 
HCFA  will  notify'  the  PSO  that  it  ceases 
to  recognize  the  guarantee  document.  In 
the  event  of  nullification,  a  PSO  must 
meet  the  applicable  requirements  of  this 
section  within  15  business  days  and  if 
required  by  HCFA.  meet  a  portion  of  the 
applicable  requirements  in  less  than  the 
above  time  period  These  requirements 
and  conditions  are  not  only  good 
business  practices,  but  also  protect 
Medicare  enrollees  by  ensuring  that  a 
PSO's  financial  backing  is  sound 

rv.  Applicability  of  These  Rules 

The  provisions  of  this  rule  apply  only 
to  certain  PSOs  and  do  not  apply  to  any 
other  type  of  .Medicare  applicant  or 
contracting  entity 

Organizations  that  may  be  considered 
PSOs  and  that  meet  any  of  the  critena 
as  set  forth  in  §  422.372  may  be  eligible 
for  a  waiver  of  State  licensure.  As 


discussed  earlier,  an  organization 
interested  in  entering  into  a  contract 
with  Medicare  as  a  PSO  must  first 
contact  the  appropriate  State  agency 
and,  in  most  cases,  submit  an 
application  for  a  State  license,  or 
authonty  A  PSO  that  is  denied 
bcensure  (and  the  denial  is  related  to 
any  of  the  criteria  cited)  or  is  denied  the 
opportunity  to  apply  for  licensure, 
should  submit  a  request  for  a  waiver  to 
HCF.^   Organizations  that  have  their 
waiver  request  approved  "by  HCFA  may 
then  submit  a  PSO  application.  The  PSO 
application  contains  provisions  for 
demonstrating  comphance  wnth  the  PSO 
definitions  and  solvency  requirements 
in  addition  to  other  contracting 
requirements  (a  supplemental 
application  may  be  necessary  after  the 
lune  regulation  is  published).  It  is 
during  the  application  process  that  an 
organization  will  be  determined  to 
qualif)  as  a  PSO  for  purposes  of 
Medicare  contracting  under  Part  C  of  the 
Act.  The  waiver  will  take  effect  with 
signing  of  the  M+C  contract. 

The  solvency  standards  established  in 
this  rule  apply  to  organizations  which 
have  had  a  waiver  approved,  as 
described  above,  and  are  applying  for  a 
Medicare  PSO  contract,  as  well  as 
waivered  PSOs  with  a  Medicare  contract 
in  effect.  These  rules  were  developed 
through  negotiated  rulemaking 
specifically  for  risk-bearing  entities  that 
will  enroll  primarily  beneficiaries  of  the 
Medicare  program.  Federal  and  State 
government  agencies  that  may 
contemplate  use  of  these  solvency 
standards  for  other  purposes  or  other 
populations  should  review  them 
carefully,  and  consider  the  nature  of  the 
health  plans  and  the  populations  they 
will  serve. 

Provider-sponsored  managed  care 
plans  that  obtain  a  State  license  should 
apply  directly  for  an  M+C  contract  by 
completing  the  application  for  HMO/ 
PPOs/State- licensed  PSOs  (i.e..  this  is 
the  same  application  as  used  by  HMOs). 
These  entities,  whether  licensed  as  a 
PSO  or  HMO  or  other  managed  care 
plan  recognized  by  the  State,  will  not 
have  to  demonstrate  compliance  with 
the  PSO  definitions  in  §  422.350 
through  356,  or  with  the  PSO  solvency 
standards.  However,  State- licensed 
PSOs  or  State- licensed  managed  care 
plans  that  wish  to  meet  the  lower 
minimum  enrollment  standard  will 
have  to  meet  the  definitions  criteria  of 
the  PSO  application.  TTiese  "State- 
licensed  PSOs"  must  meet  the  solvency 
standards  as  required  by  their  State,  not 
the  Medicare  PSO  solvency  standards  as 
established  in  this  interim  final  rule. 
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V.  Re^ulalory  Impact  Analysis 
A-  Introduction 

We  have  examined  the  impact  of  this 
interim  final  rule  as  required  by 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (RFA)  (PubUc 
Law  96-354)  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental  and  public  health  and 
safety  effects;  distributive  impacts  and 
equity).  The  Regulatory  Flexibility  Act 
(RFA)  requires  agencies  to  analyze 
options  for  regulatory  relief  for  small 
businesses,  unless  we  certify  that  the 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Most 
hospitals,  and  most  other  providers, 
physicians  and  health  care  suppliers  are 
small  entities  either  by  non-profit  status 
or  by  having  revenues  of  less  than  S5 
million  annually  The  impact  of  this 
regulation  will  be  to  create  a  new 
business  opportunity  for  such  small 
entities  to  form  provider  sponsored 
organizations  to  contract  with  the 
Medicare  program. 

Section  1 102fb)  of  the  Act  requires  us 
lo  prepare  a  regulatory  impact  analysis 
if  a  final  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  uf  the  RFA.  For  puiposes 
of  section  1 102(b)  of  the  Act.  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  We  are  not  preparing  an  analysis 
for  section  1 102(b)  of  the  Act  because 
we  have  determined,  and  we  certify, 
that  this  final  rule  will  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

We  prepared  this  impact  antdysU 
because  of  the  probability  that  theM 
waiver  requirements  and  solvency 
standards  may  have  an  imptact  on 
certain  hospitals,  physicians,  health 
plans  and  other  providers.  We  are 
preparing  to  publish  a  regulation 
outlining  the  overall  provisions  of  the 
M+C  program.  That  regulation  will 
consider  the  impacts  of  PSOs  and  other 
new  provider  types  in  greater  detail 
than  is  provided  in  this  regulation.  The 
following  analysis,  in  combination  with 
the  rest  of  this  interim  final  rule  with 
comment  period,  constitutes  a 
regulatory  impact  analysis  and  a 
regulatory  flexibility  analysis. 


B.  Background 

While  the  term  "provider  sponsored 
organization"  has  been  used  generally 
in  reference  to  health  care  delivery 
sy.stems  that  providers  own  or  control 
and  operate,  the  term  has  a  more 
speciHc  meeting  for  purposes  of  the 
M't-C  program.  Accordingly,  we  defined, 
by  regulation,  the  fundamental 
organizational  requirements  for  entities 
seeking  to  be  PSOs.  These  definitions 
are  set  forth  at  42  CFR  422.350. 
Organizations  that  meet  these 
definitional  requirements  can  apply  for 
a  Federal  waiver  and  a  MU2.  contract. 
Having  defined  the  term  PSO  in  earlier 
regulation,  this  rule  has  two  broad 
purposes  (1)  To  establish  the 
requirements  and  prot;ess  necessary  for 
organizations  to  obtain  Federal  waiver 
of  license  requirements  for  risk-bearing 
entities,  and  (2)  to  establish  standards 
for  financial  solvency  to  which  such 
Federally  waived  organizations  must 
adhere. 

With  regard  to  the  impact  of  the 
waiver  requirements  and  process,  we 
emphasize  three  important  underlying 
factors.  First,  waivers  cannot  exceed  36- 
months  in  duration  and  are  not 
renewable  Second,  the  Secretary's 
authority  to  grant  waivers  ends 
November  1.  2002.  Finally,  the 
Secretary  can  grant  waivers  only  to 
organizations  that  have  first  applied  for 
a  State  license  as  a  risk  bearing  entity. 
but  were  denied  by  virtue  of  three 
things:  (1)  States'  failure  to  act  timely  on 
the  license  application;  (2)  States'  denial 
of  the  application  for  "discriminatory" 
reasons;  or  (3)  States"  denial  for  failure 
to  meet  different  solvency  standards 
than  are  promulgated  here.  The  first  two 
factors  (i  e..  the  duration  of  the  waiver 
and  the  waiver  authonty)  are  important 
to  this  impact  analysis  because  they 
indicate  that,  under  current  law.  no 
organization  will  operate  under  a 
Federal  waiver  after  November  1.  2005. 
The  third  fact  regarding  eligibility  for  a 
Federal  waiver  may  have  an  effect  on 
the  waiver  application  rate. 

The  solvency  standards  have  an  even 
narrower  focus  than  the  waiver 
requirements  because  the  former  only 
effect  organizations  that  have  received  a 
Federal  waiver  and  are  either  applying 
for  or  actually  have  received  an  M+C 
contract.  Within  this  smaller 
population,  organizations  will  be 
affected  differently  or  not  at  all 
depending  upon  the  status  of  the 
solvency  standards  in  their  respective 
States  It  is  likely  that  waiver  activity 
will  be  greater  in  States  that  have 
solvency  standards  that  differ 
significantly  bom  the  standards 
developed  in  this  regulation  Below  we 


consider  the  anticipated  impact  of  this 
rule. 

C.  Anticipated  Effects 

1.  Effects  on  Providers 

HCFA  discussion  with  the  industry  as 
part  of  the  negotiated  rule  making 
process  suggests  widespread  interest  in 
the  benefits  of  becoming  a  PSO  (i.e.. 
waiver  of  State  licensure  and  lower 
minimum  enrollment  standards).  This 
regulation  benefits  certain  health 
services  providers  that  have  been 
denied  a  State  risk-bearing  license  by 
creating  an  opportunity  for  them  to 
obtain  a  Federal  waiver  of  the  State 
license  requirement  and  participate  in 
the  M-»-C  program  as  contradors.  As 
such,  this  regulation  provides  means  for 
such  providers  to  gain  aci:ess  to  a 
market  from  which  they  otherwise 
would  be  excluded   While  clearly  not 
possible  to  predict  how  many 
organizations  will  attempt  to  take 
advantage  of  this  new  opportunity,  we 
have  seen  estimates  that  the  first  year 
application  rate  will  be  between  25  and 
150  organizations.  For  several  reasons, 
we  estimate  between  25  and  50 
organizations  will  apply.  In  the  first 
year  many  organizations  will  he 
interested,  but  we  expetn  that  the 
"learning  curve"  necessary  to  gain 
familiarity  with  this  new  program  will 
restrain  the  first  year  application  rate. 
Second,  the  waiver  process,  which  for 
this  discussion  includes  the  prerequisite 
State  application  process,  and  M-»-C 
application  process,  are  time  intensive 
steps  .At  a  minimum,  these  steps  could 
take  up  to  6  six  months  to  complete. 
After  the  first  year,  however,  the 
number  of  applicant  organizations  will 
increasingly  be  a  function  of  PSOs' 
performance  and  Lheir  reception  in  the    . 
market  place. 

We  do  not  expect  that  th»^  waiver 
process  will  create  a  substantial 
additional  burden  for  organizations.  For 
one  thing,  the  waiver  process  is  not  a 
mandatory  burden   The  waiver  process 
affects  only  organizations  that 
affirmatively  choose  to  become 
Federally  waived  PSOs.  For  those 
organizations  that  apply,  we  estimate 
that  the  waA'er  application  will  require 
less  than  20  hours  to  complete. 
However,  we  do  believe  that  waiver 
applicants  will  face  the  additional  task 
of  documenting  their  denial  of  a  State 
license 

Regarding  the  application  for  an  M<-C 
contract,  there  are  existing  application 
requirements  for  organizations  that  seek, 
to  contract  with  Medicare  under  section 
1876  of  the  Act.  We  do  not  believe  that 
the  M-«C  application  process,  which 
will  be  essentially  the  same,  will  be  any 
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more  burdensome  than  an  application 
under  section  1876  of  the  Act  To  the 
extent  that  organizations  that  previously 
have  not  contracted  with  the  Medicare 
program  choose  to  seek  an  M-t-C 
contract,  the  application  will  be  a  new 
task  Given  the  new  provider  focus  of 
this  initiative,  it  is  plausible  to  expect 
that  many  applicants  have  not 
previously  contracted  directly  with 
Medicare  However,  we  believe  that  the 
benefit  to  Medicare  beneficiaries  gained 
by  screening  potential  contractors 
outweighs  the  burden  associated  with 
having  a  reasonable  application  process 
in  place 

2.  Effects  on  the  Market  Place 

We  expect  that  the  advent  of  PSOs 
will  increase  market  competition  among 
health  care  service  providers,  albeit  only 
slightly.  The  increase  in  competition  is 
expected  to  be  limited  for  four  reasons. 
First,  since  Federally  waived  PSOs  are 
limited  to  serving  Medicare  enrollees. 
any  changes  in  competition  will  be 
primarily  concentrated  in  the  Medicare 
sector  of  the  health  services  delivery 
market.  We  note  that  there  may  be 
crossover  effects  to  the  extent  that 
service  providers'  success  with 
Medicare  may  affect  their  success 
generally. 

Second,  we  believe  that  this  rule, 
pnmarily  concerns  the  structure  of 
entities  that  can  participate  in  the 
market  for  Medicare  enrollees.  We 
expect  transfer  effects;  that  is,  existing 
providers  changing  corporate  form  in 
order  to  avail  themselves  of  PSO  status 
However,  we  do  not  anticipate  a 
significant  increase  in  the  aggregate 
market  place  capacity  of  providers  or 
health  service  delivery  assets.  The 
providers  and  hospitals  that  will  form 
PSOs  are  coming  from  the  same  pool 
that  ^re  currently  providing  services.  In 
addition,  the  principle  effect  on 
revenues  will  be  a  change  in  the  source 
of  payment  from  Medicare  parts  A  and 
B  to  the  new  part  C. 

Third,  to  the  extent  that  these 
solvency  standards  are  similar  to 
existing  standards,  the  potential  transfer 
effect  will  be  limited.  Since  standards 
vary  greatly  by  State,  and  State 
standards  are  evolving,  it  is  difficult  to 
assess  the  relative  effect  of  the  instant 
standards.  We  note,  however,  that  with 
several  key  exceptions  (e,g.,  different 
initial  minimum  net  worth  requirement 
and  a  lower  insolvency  deposit)  the 
instant  standards  track  the  HMO  Model 
Act.  Therefore,  we  do  not  believe  there 
will  be  a  significant  transfer  due  to  the 
existence  of  an  unlevel  playing  field 
between  PSOs  and  other  entities.  We 
believe  that  establishing  standards  of 
financial  solvency  is  necessary  to  insure 


that  PSOs  have  the  financial  resources 
to  provide  adequate  quality  care  and  to 
reduce  the  possibility  of  disrupting 
beneficiary  care. 

Finally,  in  the  preamble  to  this 
regulation,  HCFA  agreed  that  it  will 
consider  the  NAlC's  Risk  Based  Capital 
formula  as  well  as  the  codification  of 
Statutory  Accounting  Practices  when 
these  methodologies  become  available 
If  one  or  both  of  these  methodologies  are 
adopted  for  the  PSO  solvency  standards. 
it  would  help  to  narrow  any  existing 
differences  between  State-level  and 
Federal  solvency  standards 

3.  Effects  on  States 

This  regulation  will  affect  States  in 
several  ways,  some  of  which  are 
offsetting.  First,  we  expect  that  a  few 
States  may  have  to  reduce  their 
application  turnaround  times  in  order  to 
avoid  lolling  the  90-day  limit  for  State 
review  of  a  waiver  application 
However,  based  upon  conversations 
with  State  insurance  commissioners,  we 
believe  in  many  States  the  application 
turnaround  tirHe  is  at  or  near  the  90-day 
limit. 

The  second  effect  will  be  a  reduction 
in  States'  oversight  burden.  For  PSOs 
that  obtain  a  Federal  waiver, 
responsibility  for  monitoring  their 
financial  solvency  will  be  transferred 
from  the  States  to  HCFA  This  is  a 
temporary  reduction,  since  waivers  last 
only  36  months  and  the  Secretary's 
authority  to  grant  waivers  ends  on 
November  1.  2002.  By  the  end  of  a 
PSOs  waiver,  it  will  need  a  State 
license  in  order  to  continue  its  M-t-C 
contract.  Therefore,  to  ease  the 
transition  from  a  Federal  waiver  to  a 
State  license,  we  encourage  PSOs  to 
estabhsh  a  relationship  with  regulators 
in  their  respective  States  soon  after 
receiving  a  waiver  To  minimize  the 
chances  of  a  gap  in  financial  oversight. 
HCFA  is  negotiating  with  the  State 
Insurance  Commissioners  via  the  NAIC 
to  develop  a  Memorandum  of 
Understanding  regarding  sharing 
information  on  the  financial  solvencv  of 
PSOs. 

Lastly,  it  has  been  suggested  that  this 
interim  final  rule  may  pressure  States  to 
adopt  solvency  standards  that  mirror  the 
Federal  standards.  Currently,  we  do  not 
have  a  good  measure  of  the  extent  to 
which  this  will  occur.  However,  we 
emphasize  that  the  negotiated 
rulemaking  conunittee  developed  these 
solvency  standards  solely  in  the  context 
of  Federally  waived  PSOs  that  will 
provide  services  under  an  M+C  contract 
States  are  cautioned  not  to  adopt  these 
standards  for  general  application 
without  first  considering  their  affect  on 


the  overall  health  services  deUvery 
market  in  their  jurisdictions. 

4.  Effects  on  Beneficiaries 

We  expect  that  this  regulation  vdll 
have  a  positive  effect  on  Medicare 
beneficiaries  since  it  creates  a  new 
managed  care  option.  We  expect  that  the 
principle  source  for  enrollees  for  newly 
formed  PSOs  will  be  current  Medicare 
fee-tor-service  enrollees  We  expect  that 
the  advent  of  PSOs  and  M+C  in  general 
will  have  the  effect  of  further 
mainstream ing  managed  care  plans 
among  Medicare  enrollees  We  do  not 
anticipate  an  increase  in  the  potential 
for  service  interruptions  because  these 
new  PSOs  will  be  subject  to  the  same 
beneficiary  hold-harmless  provisions 
and  continuation  of  benefits 
requirements  as  all  M+C  organizations. 
Lastly,  section  ia55(a)(2)(G)  of  the  Act 
requires  PSOs  to  comply  with  all 
existing  State  consumer  protection  and 
quality  standards  as  if  the  PSO  were 
Ucensed  under  State  law. 

D  Conclusion 

By  enacting  the  BBA  provisions 
related  to  PSOs,  Congress  has  indicated 
its  belief  in  the  potential  for  provider 
controlled  cw^anizations  to  improve  the 
deiiverv  of  servir^e*  to  Medicare 
beneficiaries  While  expanding  the 
options  available  tc  Medicare 
beneficiaries  we  t>eiieve  that  this 
regulation  proMdes  ar.  opportunity  for 
providers  to  test  tlieir  ability  to  mtmage 
the  delivery  of  health  care  services.  TTie 
negotiated  rulemaking  Committee. 
which  includec  .Tpresentatives  from  the 
entire  range  of  interested  parties. 
reached  consensus  on  provisions  that 
were  acceptable  when  considered  as  a 
whole  It  is  safe  to  say  that  Committee 
members  considered  the  impact  of  these 
provisions  on  their  respective 
constituencies  dunng  the  negotiating 
process 

We  conclude  that  this  regulation  will 

have  an  undeterminable  impact  on 
small  health  service  providers  However 
the  provisions  of  tlus  intenm  final  rule 
are  expected  to  be  favorable  for  the 
managed  care  community  as  a  whole,  as 
well  as  for  the  beneficiaries  that  they 
serve  We  have  also  determined,  and  the 
Secretary  certifies  that  this  proposed 
rule  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  would  not 
have  a  signific:ant  impart  on  the 
operations  of  a  substantial  number  of 
rural  hospitaLs  In  accordance  with  the 
provisions  of  F.xecutive  order  12866, 
this  regulation  was  reviewed  by  the 
Office  of  Management  and  Budget. 
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VI.  Collection  of  Information 
Raquirements 

Emergency  Cleamnce:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budgrt  (OMB) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  (DHHS).  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  the  following  request  for 
Emergency  review.  We  are  requesting  an 
emergency  review  because  the 
collection  of  this  information  is  needed 
prior  to  the  expiration  of  the  normal 
time  limits  under  OMB's  regulations  at 
5  CFR.  Fart  1320.  The  Agency  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  of  the 
statutory  requirement,  as  set  forth  in 
section  1856  of  Balanced  Budget  Act  of 
1997.  to  implement  these  requirements 
on  June  1.  1996. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  eleven 
working  days,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received*by  the  individual 
designated  below,  within  ten  working 
days  of  publication  of  this  notice  in  the 
Federal  Register. 

During  this  180-day  period  HCFA  will 
pursue  OMB  clearance  of  this  collection 
as  stipulated  by  5  CFR.  1320.5. 

In  order  to  fairly  evaluate  whether  an 
information  collection  should  be 
approved  by  OMB.  section  3506(c)(2)(A) 
of  the  PRA  requires  that  we  solicit 
comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  tne 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
discussed  below. 

Section  422.374(a),  requires  an 
organization  to  submit  a  waiver  request 
if  it  has  been  denied  licensure  as  a  risk- 
bearing  entity  by  the  State  in  which  it 
operates  or  wishes  to  operate.  To 
facilitate  the  implementation  of  the 
requirements  of  this  section  we 
developed  a  model  waiver  request  form 
and  submitted  it  to  OMB  for  emergency 
clearance  in  compliance  with  section 


r)i)h(c)(2)la)  of  Paperwork  Redui.lion 
.■\*.t  of  1995.  OMB  has  concurred  with 
the  model  request  form,  and  the  form 
and  instructions  are  currently  on  view 
on  the  HCFA  web  site,  the  address  of 
which  is  provided  in  section  II.A.3  of 
this  document.  The  OMB  approval 
number  is  0938-0722  and  is  referenced 
on  the  document. 

A  modification  of  this  waiver  request 
form  is  necessary  to  incorporate  the 
fourth  criterion  for  a  waiver  of  State 
licensure  as  established  in  this  interim 
final  rule.  The  additional  criterion 
allows  a  PSO-type  organization  to  forego 
a  lengthy  application  process  with  the 
State  if  the  State  informs  the 
organization  in  writing  that  such  an 
application  will  not  be  reviewed.  As 
part  of  the  waiver  request,  the 
organization  will  be  required  to  submit 
a  copy  of  the  written  communication 
from  the  State.  This  criterion  is 
mentioned  in  the  purpose  section  of  the 
form.  and.  with  publication  of  this  rule, 
we  can  add  it  to  the  check  list  in  section 
III.  Waiver  Eligibility.  We  intend  to 
submit  this  modification  to  OMB  in  the 
near  future. 

Section  422.382(c)  establishes  the 
composition  of  assets  the  organization 
must  have  at  the  time  it  applies  to 
contract  with  HCFA  as  a  PSO.  The 
organization  must  demonstrate  that  it 
has  the  required  minimum  net  worth 
amount  as  determined  under  paragraph 
(c),  demonstrate  that  it  will  maintain  at 
least  $750,000  of  the  minimum  net 
worth  amount  in  cash  or  cash 
equivalents,  and  demonstrate  that  af^er 
the  effective  date  of  a  PSO's  M+C 
contract,  a  PSO  will  maintain  the 
necessary  minimum  net  worth. 

Section  422.384  requires  that  at  the 
time  of  application,  an  organization 
must  submit  a  financial  plan  acceptable 
to  HCFA  The  financial  plan  must 
include  a  detailed  marketing  plan; 
statements  of  revenue  and  exjjense  on 
an  accrual  basis;  a  cash  flow  statement; 
balance  sheets;  the  assumptions  in 
support  of  the  financial  plan;  and  if 
applicable,  statements  of  the  availability 
of  financial  resources  to  meet  projected 
losses.  The  financial  plan  must  cover 
the  first  12  months  after  the  estimated 
effective  date  of  a  PSO's  M-»-C  contract; 
or  if  the  PSO  is  projecting  losses,  cover 
12  months  beyond  the  period  for  which 
losses  are  projected.  Except  for  the  use 
of  guarantees,  LOC.  and  other  means  as 
provided  in  paragraphs  (e).  (f).  (g)  and 
(h)  of  §  422.384.  an  organization  must 
demonstrate  that  it  has  the  resources  for 
meeting  projected  losses  on  its  balance 
sheet  in  cash  or  a  form  that  is 
convertible  to  cash  in  a  timely  manner, 
in  accordance  with  the  PSO's  financial 
plan. 


Guarantees  will  b»'  ■.';  v  ■  '-tiMble 
resource  to  fund  proifi  !>'ii  .nssrs. 
provided  that  the  guarantor  complies 
with  the  requirements  in  paragraph 
(e)(2)  of  this  section,  and  the  PSO.  in  the 
third  quarter,  notifies  HCFA  and 
requests  a  reduction  in  the  period  of 
advance  funding  of  projected  losses. 

Section  422.386  sets  forth  the  general 
liquidity  requirement  that  at  the  time  of 
application  the  PSO  must  demonstrate 
that  it  has  sufficient  cash  How  to  meet 
its  financial  obligations  as  they  become 
due  and  payable.  To  meet  this 
requirement  HCFA  will  consider:  the 
PSO's  timeliness  in  meeting  current 
obligations,  the  extent  to  which  the 
PSO's  current  ratio  of  assets  to  liabilities 
is  maintained  at  1:1  and  whether  there 
is  a  decline  in  the  current  ratio  over 
time,  and  the  availability  of  outside 
financial  resources  to  the  PSO. 

Section  422.388  sets  forth  the  deposit 
requirements  to  provide  protection  in 
the  event  of  an  insolvency  At  the  time 
of  application,  an  organization  must 
demonstrate  that  they  have  deposited 
$100,000  in  cash  or  securities  (or  any 
combination  thereof)  into  an  account  in 
a  manner  that  is  acceptable  to  HCFA. 
and  demonstrate  that  the  deposit  will  be 
restricted  only  to  use  in  the  event  of 
insolvency  to  help  assure  continuation 
of  services  or  pay  costs  associated  with 
receivership  or  liquidation 

At  the  lime  of  the  PSO's  application 
for  an  M+C  contract  and.  thereafter. 
upon  HCFA's  request,  a  PSO  must 
provide  HCFA  with  proof  of  the 
insolvency  deposit,  such  proof  to  be  in 
a  form  that  HCFA  considers  appropriate. 

If  at  any  time  uncovered  expenditures 
exceed  10  percent  of  a  PSO's  total 
health  care  expenditures,  then  the  PSO 
must  demonstrate  in  a  manner 
acceptable  to  HCFA  that  it  has  placed  an 
uncovered  expenditures  deposit  into  an 
account  with  an  organization  or  trustee. 

The  PSO  must  also  demonstrate  that, 
at  all  times  the  deposit  will  have  a  fair 
market  value  of  an  amount  that  is  120 
percent  of  the  PSO's  outstanding 
Hability  for  uncovered  expenditures  for 
enrollees,  including  incurred,  but  not 
reported  claims;  the  deposit  will  be 
calculated  as  of  the  first  day  of  each 
month  required  and  maintained  for  the 
remainder  of  each  month  required;  if  a 
PSO  is  not  otherwise  retjuired  to  file  a 
quarterly  report,  it  must  file  a  report 
within  45  dnvs  of  the  end  of  the 
calendar  quarter  wAh  information 
sufficient  !'■  lU'ruonstrste  rompliance 
with  this  sectiuii.  the  deposit  required 
under  this  section  will  be  restricted  and 
in  trust  and  mav  be  used  only  as 
provided  under  this  se<:tion 

As  stated  above,  the  burden 
associated  with  these  provisions  will  be 
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captured  as  part  of  the  M-t-C  PSO 
application  and/or  quarterly  financial 
reporting  proces.ses,  similar  to  section 
187B  HMO  and  CMP  contractor 
applications  and  quarterly  financial 
reporting  processes  Based  on  section 
1876  of  the  .Act.  we  estimate  the  burden 
associated  with  the  submission  of  the 
application  to  be  100  hours  per 
application  and  62  annual  hours  per 
organization  to  submit  their  quarterly 
financial  report.  Based  upon  the  current 
volume  of  waiver  reporting  workload, 
we  estimate  that  on  an  annual  basis,  we 
will  receive  25  to  50  applications  and  25 
organizations  will  contract  with  us  and 
will  he  required  to  submit  quarterly 
financial  reports. 

Under  i^  422  388ldl  FSOs  may  submit 
a  written  request  to  withdraw  income 
from  the  solvency  deposits.  We 
anticipate  that,  on  an  annua!  basis,  we 
will  rtjceive  less  than  10  requests 
Therefore,  these  requirements  are  not 
subject  to  the  Paperwork  Reduction  Act 
as  defined  in  5  CFR  1320.3(c). 

Under  §  422  388(e)  a  PSO  may  submit 
a  written  request  to  withdraw  or 
substitute  a  deposit  We  anticipate  that, 
on  an  annual  basis,  we  will  receive  less 
than  10  requests  Therefore,  these 
requirements  are  not  subject  to  the  PRA 
as  defined  in  5  CFR  1320, 3(c) 

Under  §  422  390(b),  in  order  to  apply 
to  use  the  financial  resources  of  a 
guarantor,  a  PSO  must  submit  to  HCFA, 
documentation  that  the  guarantor  meets 
the  requirements  for  a  guarantor  under 
paragraph  (c)  of  this  section;  and  the 
guarantor's  independently  audited 
financial  statements  for  the  current  year- 
to-date  and  for  the  two  most  recent 
fiscal  years.  The  financial  statements 
must  include  the  guarantor's  balance 
sheets,  profit  and  loss  statements,  and 
cash  flow  statements  We  believe  that 
the  initial  burden  associated  with  this 
activity  IS  most  likely  incurred  during 
the  application  process,  for  which  we 
have  previously  estimated  the  aggregate 
burden.  We  expect  that  less  than  10 
FSOs  per  year  will  incur  this  burden  in 
subsequent  years.  Therefore,  these 
requirements  are  not  subject  to  the 
Paperwork  Reduction  Act  as  defined  in 
5  CFR  1320.3(c), 

Under  §  422.390(d),  if  the  guarantee 
request  is  approved,  a  PSO  must  submit 
to  HCF.A  a  written  guarantee  document 
signed  by  an  appropriate  authority  of 
the  guarantor.  The  guarantee  document 
must  state  the  financial  obligation 
covered  by  the  guarantee:  agree  to 
unconditionally  fulfill  the  financial 
obligation  covered  by  the  guarantee  and 
not  subordinate  the  guarantee  to  any 
other  claim  on  the  resources  of  the 
guarantor;  declare  that  the  guarantor 
will  act  on  a  timeiv  basis  (that  is,  in  not 


more  than  5  business  days)  to  .satisfy  the 
financial  obligation  covered  bv  the 
guarantee:  and  meet  other  conditions  as 
HCFA  may  establish  from  time  to  time. 
We  believe  that  the  initial  burden 
associated  with  this  activity  is  most 
likely  incurred  during  the  application 
process,  for  which  we  have  previously 
estimated  the  aggregate  burden  We 
expect  that  less  than  10  FSOs  per  year 
will  incur  this  burden  in  subsequent 
years.  Therefore  these  requirements  are 
not  sub|ec;t  to  the  PR.'\  as  defined  in  5 
CFR  1320.3(c) 

A  PSO  must  submit  to  HCFA  the 
current  internal  financial  statements 
and  annual  audited  financial  statements 
of  the  guarantor  according  to  the 
schedule,  manner,  and  form  that  HCFA 
requests 

A  PSO  cannot  modify,  substitute  or 
terminate  a  guarantee  unless  the  PSO 
requests  HCF.As  approval  at  least  90 
days  before  the  proposed  effective  date 
of  the  modification,  substitution,  or 
termination;  demonstrates  to  HCFA's 
satisfaction  that  the  modification, 
substitution,  or  termination  will  not 
result  m  insolvency  of  the  PSO:  and 
demonstrates  how  the  FSO  will  meet 
the  requirements  of  this  section. 

The  public  will  be  afforded  several 
subsequent  comment  periods  in  future 
publications  of  Federal  Register  notices 
announcing  our  intention  to  seek  OMB 
approval  for  the  application  and 
quarterly  reporting  information 
collection  requirements,  including  a 
modified  version  of  the  National  Data 
Reporting  Requirements  (the  Orange 
Blank),  that  will  be  submitted  to  OMB 
in  the  near  future. 

We  have  submitted  a  copy  of  this  nde 
to  OMB  for  its  review  of  the  information 
collection  requirements  above.  To 
obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above.  E-mail  vour  request, 
including  your  address,  phone  number 
and  HCFA  regulation  identifier  HCFA- 
1011,  to  Paperwork@hcfa.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326, 

As  noted  above,  comments  on  these 
infoimation  collection  and  record 
keeping  requirements  must  be  mailed 
and/or  faxed  to  the  designee  referenced 
below,  within  ten  workmg  days  of 
publication  of  this  collection  in  the 
Federal  Register 

Hfalth  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group.  Di\ision  of 
HCF.A  Enterprise  Standards.  Room 
C2-26-17,  7500  Secuntv  Boulevard, 
Baltimore.  MD  21244-1850.  Attn: 


John  Burke  HCFA-1011.  Fax  Number: 
(410)786-1415,  and. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  DC 
20503.  Attn:  Allison  Herron  Eydt, 
HCFA  Desk  Officer.  Fax  Number 
(202)  395-6974  or  (202) 395-5167 

\'II   Waiver  of  Notice  of  Proposed 
Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaJdng  in  the  Federal 
Register  to  provide  a  period  for  public 
comment  before  the  provisions  of  a  rule 
are  made  final.  Section  1871(b)  of  the 
Act,  however,  provides  that  publication 
of  a  notice  of  proposed  rulemaking  is 
not  required  before  issuing  a  final  rule 
where  a  statute  specifically  permits  a 
regulation  to  be  issued  in  interim  final 
form.  Section  1856(a)(1)  of  the  Act.  as 
added  by  section  4001  of  the  BBA, 
directs  the  Secretary  to  establish  the 
solvency  standards  for  PSOs  on  an 
expedited  basis  using  a  negotiated 
rulemaking  process.  Section  1856(a)(8) 
provides  for  the  publication  of  solvency 
standards  as  an  interim  final  rule,  with 
an  opportunity  for  comment  to  follow. 
Under  section  1856(a)(3),  the  "target 
date"  for  publication  of  this  rule  was 
April  1.  1998.  We  are  promulgating  the 
solvency  provisions  in  this  rule 
according  to  the  expressed  interim  final 
rule  authority  in  section  1856(a)(8). 

Section  1856fb)(l)  also  provides  for 
the  publication  of  other  standards 
implementing  the  new  M-^C  program  in 
Part  C  on  an  interim  final  basis,  with  an 
opportunity  for  conmient  to  follow.  The 
PSO  waiver  provisions  in  this  rule  are 
being  promulgated  according  to  this 
latter  expressed  interim  final  rule 
authority.  In  addition,  we  may  waive 
publication  of  a  notice  of  proposed 
rulemaking  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impractical,  unnecessary,  or  contrary  to 
public  interest.  As  discussed  earlier  in 
this  preamble.  HCFA  and  the  Committee 
believe  that  we  need  to  establish  the 
PSO  waiver  process  early  in  order  to 
allow  the  sequence  of  waiver  request, 
application,  and  contract  signing  to 
occur,  and  to  have  PSOs  initiate 
operations  upon  implementation  of  the 
M+C  program.  Further,  we  determined 
that  entities  considering  applying  to 
become  PSOs  under  the  M-t-C  program 
need  to  know  whether  and  how  they 
can  qualify  to  participate  in  the  program 
in  order  to  establish  the  complex 
organizational  structures  necessary 
under  the  law  prior  to  application, 
Mfiny  of  these  entities  also  need  to  seek 
State  licensure  or  a  Federal  waiver. 


25176 


Federal  K.'i^ist.-r  /  Vnl    fi!?,  Nn.  88 /Thursday.  Mav  7,  1998 /Rules  and  Regulations 


Given  the  time  required  for  these 
events,  and  the  clear  impetus  from  the 
Congress  for  implementation  of  the  M+C 
program,  we  believe  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  publish  a  notice  of  proposed 
rulemaking  before  establishing  the 
Federal  waiver  and  solvency  standards 
set  forth  in  this  interim  final  rule.  We 
are  providing  a  60-day  period  for  public 
comment 

Vin.  Kis|'iiis«  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

List  of  Subjects  in  42  CFR  Part  422 

Health  Maintenance  organizations 
(HMO),  Medicare>Choice.  Provider 
sponsored  organizations  (PSO). 

42  CFR  Part  422  is  amended  as  set 
forth  below: 

PART  422— MED(CARE*CHOICE 

PROCiPAM 

Subpart  H — Provider- Sponsortd 
Organizations 

1  The  authority  citation  for  Part  422 
continues  to  read  as  follows; 

Authority:  Sees.  IBSl,  IBSS  and  1SS6  of 
the  Social  Security  Act  (42  U  S  C  1302, 
1395W-21  through  1395w-27.and  1395hh). 

2.  Section  422.350(b)  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order: 

§  422.350    Basis,  scope,  and  definitions, 

*  •         •         •         • 

Capitated  basis  is  a  payment  method 
under  which  a  fixed  per  member,  per 
month  amount  is  paid  for  contracted 
services  without  regard  to  the  type,  cost 
or  freouency  of  services  provided. 

Cash  equivalent  means  those  assets 
excluding  accounts  receivables,  which 
can  be  exchanged  on  an  equivalent  basis 
as  cash,  or  converted  into  cash  within 
90  days  from  their  presentation  for 
exchange. 

•  •        •        •        • 

Current  ratio  means  total  current 
assets  divided  by  total  current 
liabilities. 

Deferred  acquisition  costs  are  those 
costs  incurred  in  starting  or  purchasing 
a  business.  These  costs  are  capitalized 


as  intangible  assets  and  carried  on  the 
balance  sheet  as  deferred  charges  since 
they  benefit  the  business  for  periods 
after  the  period  in  which  the  costs  were 
incurred. 

•  •        •        *        • 

Generally  accepted  accounting 
principles  (GAAP)  means  broad  rules 
adopted  by  the  accounting  profession  as 
guides  in  measuring,  recording,  and 
reporting  the  financial  affairs  and 
activities  of  a  business  to  its  owners, 
creditors  and  other  interested  parties. 

Guarantor  means  an  entity  that — 

(1)  Has  been  approved  by  HCFA  as 
meeting  the  requirements  to  be  a 
guarantor:  and 

(2)  Obligates  its  resources  to  a  PSO  to 
enable  the  PSO  to  meet  the  solvency 
requirements  required  to  contract  with 
HCFA  as  an  M-»-C  organization. 

Health  care  delivery  assets  (HCDAs) 
means  any  tangible  assets  that  are  part 
of  a  PSO's  operation,  including 
hospitals  and  other  medical  facilities 
and  their  ancillary  equipment,  and  such 
property  as  may  be  reasonably  required 
for  the  PSO's  principal  office  or  for  such 
other  purposes  as  the  PSO  may  need  for 
transacting  its  business. 

•  •        •        •        * 

Insolvency  means  a  condition  where 
the  liabilities  of  the  debtor  exceed  the 
fair  valuation  of  its  assets. 

M-t-C  stands  for  Medicare+Choice. 

Net  Worth  means  the  excess  of  total 
assets  over  total  liabilities,  excluding 
fully  subordinated  debt  or  subordinated 
liabilities. 

•  •        •        *        * 

Qualified  Actuary  means  a  member  in 
good  standing  of  the  American 
Academy  of  Actuaries  or  a  person 
recognized  by  the  Academy  as  qualified 
for  membership,  or  a  person  who  has 
otherwise  demonstrated  competency  in 
the  field  of  actuarial  determination  and 
is  satisfactory  to  HCFA. 

Statutory  accounting  practices  means 
those  accounting  principles  or  practices 
prescribed  or  permitted  by  the 
domiciliary  State  insurance  department 
in  the  State  that  PSO  operates. 

Subordinated  debt  means  an 
obligation  that  is  owed  by  an 
organization,  that  the  creditor  of  the 
obligation,  by  law,  agreement,  or 
otherwise,  has  a  lower  repayment  rank 
in  the  hierarchy  of  creditors  than 
another  creditor.  The  creditor  would  be 
entitled  to  repayment  only  after  all 
higher  ranking  creditors'  claims  have 
been  satisfied.  A  debt  is  fully 
subordinated  if  it  has  a  lower  repayment 
rank  than  all  other  classes  of  creiditors. 

Subordinated  liability  means  claims 
liabilities  otherwise  due  to  providers 
that  are  retained  by  the  PSO  to  meet  net 


worth  requirements  and  art^  fully 
subordinated  to  all  other  creditors 

Uncovered  expenditures  means  those 
exjjenditures  for  health  care  services 
that  are  the  obligation  of  an 
organization,  for  which  an  enrollee  may 
also  he  liable  in  the  event  of  the 
organizations  insolvency  and  for  which 
no  alternative  arrangements  have  been 
made  that  are  acceptable  to  HCFA  They 
include  expenditures  for  health  care 
services  for  which  the  organization  is  at 
risk,  such  as  out-of-area  services, 
referral  services  and  hospital  services. 
However,  they  do  not  include 
expenditures  for  services  when  a 
provider  has  agreed  not  to  bill  the 
enrollee. 

3.  A  new  §  422.370  is  added  to  read 
as  follows: 

§422.370     Waiver  ot  State  licensure 

For  an  orgaiuMtion  that  seek.s  in 
contract  as  an  M+C  plan  under  this 
subpart,  HCF,\  mav  waive  the  State 
licensure  requirement  of  section 
1855(a)(1)  of  the  Act  if— 

(1)  The  organization  requests  a  waiver 
no  later  than  November  1,  2002;  and 

(2)  HCFA  determines  there  is  a  basis 
for  a  waiver  under  <5  422  372. 

4  A  new  §  422.372  is  added  to  read 
as  follows 

§  422.372     Basis  for  wraiver  of  State 

licensure. 

In  response  lu  a  request  from  an 
organization  and  subject  to  paragraphs 
(a)  and  (e)  of  §  422.374.  HCFA  may 
waive  the  State  licensure  requirement  if 
the  organization  has  applied  U'tcept  as 
provided  for  in  paragraph  (d)  of  this 
section)  for  the  most  closely  appropriate 
State  license  or  authority  to  conduct 
business  as  an  M+C  plan  as  set  forth  in 
section  1851(a)(2)(A)  of  the  Act  and  any 
of  the  following  conditions  are  met: 

(a)  Failure  to  act  timely  nn 
application  The  State  failed  to 
complete  action  on  the  licensing 
application  within  90  days  of  the  date 
the  State  received  a  substantially 
complete  application. 

(b)  Denial  of  application  based  on 
discriminatory  treatment.  The  State 
has — 

(1)  Denied  the  licensure  application 
on  the  basis  of  material  requirements, 
procedures,  or  standards  (other  than 
solvency  requirements)  not  generally 
applied  by  the  State  to  other  entities 
engaged  in  a  substantially  similar 
business:  or 

(2)  Required,  as  a  condition  of 
licensure,  that  the  organization  offer  any 
product  or  plan  other  than  an  M+C  plan. 

(c)  Denial  of  application  based  on 
different  solvency  requirements.  (1)  The 
State  has  denied  the  licensure 
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application,  in  whole  or  in  part,  on  the 
basis  of  the  organization's  failure  to 
meet  solvency  requirements  that  are 
different  from  those  set  forth  in 
§§  422.380  through  422.390;  or 

(2)  HCFA  determines  that  the  State 
has  imposed,  as  a  condition  of 
licensure,  any  documentation  or 
information  requirements  relating  to 
solvency  or  other  material  requirements 
that  are  different  from  the  requirements, 
procedures,  or  standards  set  forth  by 
HCF.\  to  implement,  monitor  and 
enforce  §§  422.380  through  422.390. 

(d)  The  appropriate  State  licensing 
authority  has  notified  the  organization 
in  writing  that  it  will  not  accept  their 
licensure  application. 

5.  A  new  §  422.374  is  added  to  read 
as  follows: 

§  422.374    Waiver  request  aruj  approval 
process. 

(a)  Substantially  complete  waiver 
request  The  organization  must  submit  a 
substantially  complete  waiver  request 
that  clearly  demonstrates  and 
documents  its  eligibility  for  a  waiver 
under  §422.372. 

(b)  Prompt  action  on  waiver  request. 
The  organization  will  be  notified  m 
writing  within  60  days  of  having 
submitted  to  HCFA  a  substantially 
complete  waiver  request  whether  the 
waiver  request  has  been  granted  or 
denied. 

(c)  Subsequent  waiver  requests.  An 
organization  that  has  had  a  waiver 
request  denied,  may  submit  subsequent 
waiver  requests  until  November  1.  2002 

(d)  Effective  date.  A  waiver  granted 
under  §  422.370  will  be  effective  on  the 
effective  date  of  the  organization  s  M+C 
contract. 

(e)  Consistency  in  application.  HCFA 
reserves  the  right  to  revoke  waiver 
eligibility  if  it  subsequently  determines 
that  the  organization's  M+C  application 
is  significantly  different  from  the 
application  submitted  by  the 
organization  to  the  State  licensing 
authority 

6.  A  new  §422.376  is  added  to  read 
as  follows: 

§  422.376    Conditions  of  the  waiver. 

A  waiver  granted  under  this  section  is 
subject  to  the  following  conflitions: 

(a)  Limitation  to  State  The  waiver  is 
effective  only  for  the  particular  State  for 
which  it  IS  granted  and  does  not  apply 
to  any  other  State. 'For  each  State  in 
which  the  organization  wishes  to 
operate  without  a  State  license,  it  must 
submit  a  waiver  request  and  receive  a 
waiver. 

(b)  Limitation  to  36-month  period 
The  waiver  is  effective  for  36  months  or 
through  the  end  of  the  calendar  year  in 


which  the  36  month  penod  ends  unless 
It  is  revoked  based  on  paragraph  (cl  of 
this  section 

(c)  Mid-period  revocation  During  the 
waiver  penod  (set  forth  m  paragraph  fb) 
of  this  section),  the  waiver  is 
automatically  revoked  upon — 

(1)  Termination  of  the  M+C  contract; 

(2)  The  organization's  compliance 
with  the  State  licensure  requirement  of 
section  1855(a)(1)  of  the  Act;  or 

(3)  The  organization's  failure  to 
comply  with  §  422.378. 

7.  Anew  §  422.378  is  added  to  read 
as  follows: 

§  422.378    Relationship  to  State  (aw 

(a)  Preemption  of  State  law  .^ny 
provisions  of  Slate  law  that  relate  to  the 
licensing  of  the  organization  and  that 
prohibit  the  organization  from  providing 
coverage  under  a  contract  as  specified  in 
this  subpart,  are  superseded. 

(b)  Consumer  protection  and  quality 
standards  (1)  A  waiver  of  State 
licensure  granted  under  this  subpart  is 
conditioned  upon  the  organization's 
compliance  with  all  State  consumer 
protection  and  quality  standards  that — 

(i)  Would  apply  to  the  organization  if 
it  were  licensed  under  State  law: 

(ii)  Generally  apply  to  other  M+C 
organizations  and  plans  in  the  State; 
and 

(ill)  Are  consistent  with  the  standards 
established  under  this  part. 

(2)  The  standards  specified  in 
paragraph  (b)(1)  of  this  section  do  not 
include  any  standard  preempted  under 
section  1856(b)(3)(B)  of  the  Act. 

(c)  Incorporation  into  contract.  In 
contracting  with  an  organization  that 
has  a  waiver  of  State  licensure,  HCFA 
incorporates  into  the  contract  the 
requirements  specified  in  paragraph  (b) 
of  this  section. 

(d)  Enforcement.  HCFA  may  enter 
into  an  agreement  with  a  Slate  for  the 
State  to  monitor  and  enforce  compliance 
with  the  requirements  specified  in 
paragraph  (b)  of  this  section  by  an 
organization  that  has  obtained  a  waiver 
under  this  subpart. 

8  A  new  §  422.380  is  added  to  read 
as  follows: 

§422.380     Solvency  standards. 

General  rule.  A  PSO  or  the  legal  entity 
of  which  the  PSO  is  a  component  that 
has  been  granted  a  waiver  under 
§  422.370  must  have  a  fiscally  sound 
operation  that  meets  the  requirements  of 
§§422.382  through  422  390, 

9  A  new  §  422.382  is  added  to  read 
as  follows: 

§  422.382     Minimum  net  worth  amount. 

(a)  At  the  time  an  organization  applies 
to  contract  with  HCFA  as  a  PSO  under 


this  part,  the  organization  must  have  a 
minimum  net  worth  amount,  as 
determined  under  paragraph  (c)  of  this 
section,  of: 

ID  At  least  $1,500,000.  except  as 
provided  in  paragraph  (a)(2)  of  this 
section. 

(2)  No  less  than  $1,000,000  based  on 
evidence  from  the  organization's 
financial  plan  (under  §422.384) 
demonstrating  to  HCFA's  satisfaction 
that  the  organization  has  available  to  it 
an  administrative  infrastructure  that 
HCFA  considers  appropriate  to  reduce, 
control  or  eliminate  start-up 
administrative  costs, 

(b)  After  the  effective  date  of  a  PSO's 
M+C  contract,  a  PSO  must  maintain  a 
minimum  net  worth  amount  equal  to 
the  greater  of— 

(1)  One  miUion  dollars; 

(2)  Two  percent  of  annual  premium 
revenues  as  reported  on  the  most  recent 
annual  financial  statement  filed  with 
HCFA  for  up  to  and  including  the  first 
Si  50,000,000  of  annual  premiums  and  1 
percent  of  aimual  premium  revenues  on 
premiums  in  excess  of  $150,000,000; 

(3)  An  amount  equal  to  the  sum  of 
three  months  of  imcovered  health  care 
expenditures  as  reported  on  the  most 
recent  financial  statement  filed  with 
HCFA;  or 

(4)  Using  the  most  recent  annual 
financial  statement  filed  with  HCFA.  an 
amount  equal  to  the  sum  of — 

(i)  Eight  percent  of  annual  health  care 
expenditures  p>aid  on  a  non-capitated 
basis  to  non-afFi bated  providers;  and 

(ii)  Four  percent  of  annual  health  care 
expenditures  paid  on  a  capitated  basis 
to  non-affiliated  providers  plus  annual 
health  care  expenditures  paid  on  a  non- 
capitated  basis  to  affiliated  providers. 

(iii)  Annual  health  care  expenditures 
•that  are  paid  on  a  capitated  basis  to 
affiliated  providers  are  not  included  in 
the  calculation  of  the  net  worth 
requirement  under  paragraphs  (a)  and 
(b)(4)  of  this  section. 

(c)  Calculation  of  the  minimum  net 
worth  amount — (1)  Cash  requirement,  (i) 
At  the  time  of  application;  the 
organization  must  maintain  at  least 
$750,000  of  the  minimum  net  worth 
amount  in  cash  or  cash  equivalents. 

(ii)  After  the  effective  date  of  a  PSO's 
M+C  contract,  a  PSO  must  maintain  the 
greater  of  $750,000  or  40  percent  of  the 
minimum  net  worth  amount  in  cash  or 
cash  equivalents. 

(2)  Intangible  Assets.  An  organization 
may  include  intangible  assets,  the  value 
of  which  is  based  on  Generally 
Accepted  Accounting  Principles 
(GAAP),  in  the  minimum  net  worth 
amount  calculation  subject  to  the 
following  limitations — 
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(i)  At  the  time  of  application.  (A)  Up 
to  20  percent  of  the  minimum  net  worth 
amount,  provided  at  least  $1,000,000  of 
the  minimum  net  worth  amount  is  met 
throush  cash  or  cash  equivalents;  or 

(B)  Up  to  10  percent  of  the  minimum 
net  worth  amount,  if  less  than 
$1,000,000  of  the  minimum  net  worth 
amount  is  met  through  cash  or  cash 
equivalents,  or  if  HCFA  has  used  its 
discretion  under  paragraph  (a)(2)  of  this 
section. 

(ii)  From  the  effective  date  of  the 
contract.  (A)  Up  to  20  percent  of  the 
minimum  net  worth  amount  if  the 
greater  of  $1,000,000  or  67  percent  of 
the  minimum  net  worth  amount  is  met 
by  cash  or  cash  equivalents;  or 

(B)  Up  to  ten  percent  of  the  minimum 
net  worth  amount  if  the  greater  of 
$1,000,000  or  67  percent  of  the 
minimum  net  worth  amount  is  not  met 
by  cash  or  cash  equivalents. 

(3)  Health  Care  Delivery  Assets. 
Subject  to  the  other  provisions  of  this 
section,  a  PSO  may  apply  100  percent 
of  the  GAAP  depreciated  value  of  health 
care  delivery  assets  (HCDAs)  to  satisfy 
the  minimum  net  worth  amount. 

(4)  Other  assets  A  PSO  may  apply 
other  assets  not  used  in  the  delivery  of 
health  care  provided  that  those  assets 
are  valued  according  to  statutory 
accounting  practices  (SAP)  as  defined 
by  the  State. 

(5)  Subordinated  debts  and 
subordinated  liabilities  Fully 
subordinated  debt  and  subordinated 
liabilities  are  excluded  from  the 
minimum  net  worth  amount 
calculation. 

(6)  Deferred  acquisition  costs. 
Deferred  acquisition  costs  are  excluded 
from  the  calculation  of  the  minimum 
net  worth  amount. 

10  A  new  §  422.384  is  added  to  read 
as  follows;  * 

')  422  364    Financial  plan  requlremenl 
UJ  i^eneral  rule  At  the  time  of 

application,  an  organization  must 

submit  a  financial  plan  acceptable  to 

HCFA 
(b)  Content  of  plan.  A  financial  plan 

must  include — 

(1)  A  detailed  marketing  plan: 

(2)  Statements  of  revenue  and  expense 
on  an  acaual  basis: 

(3)  Statements  of  sources  and  uses  of 
funds; 

(4)  Balance  sheets: 

(.5)  Detailed  justifications  and 
assumptions  in  support  of  the  financial 
plan  including,  where  appropriate, 
certification  of  reserves  and  actuarial 
liabilities  by  a  qualified  health 
maintenance  organization  actuary;  and 

(6)  If  applicable,  statements  of  the 
availability  of  financial  resources  to 
meet  projected  losses. 


(c)  Period  covered  by  the  plan.  A 
financial  plan  must — 

(1)  Cover  the  first  12  months  after  the 
estimated  effective  date  of  a  PSO's  M-«-C 
contract;  or 

(2)  If  the  PSO  is  projecting  losses, 
cover  12  months  beyond  the  end  of  the 
period  for  which  losses  are  projected. 

(d)  Funding  for  projected  losses. 
Except  for  the  use  of  guarantees.  LOG, 
and  other  means  as  provided  in 

§  422.384(e).  (f)  and  (g).  an  organization 
must  have  the  resources  for  meeting 
projected  losses  on  its  balance  sheet  in 
cash  or  a  form  that  is  convertible  to  cash 
in  a  timely  manner,  in  accordance  with 
the  PSO's  financial  plan. 

(e)  Guarantees  and  projected  losses. 
Guarantees  will  be  an  acceptable 
resource  to  fund  projected  losses, 
provided  that  a  PSO— 

(1)  Meets  HCFA's  requirements  for 
guarantors  and  guarantee  documents  as 
specified  in  §422.390;  and 

(2)  Obtains  from  the  guarantor  cash  or 
cash  equivalents  to  fund  the  projected 
losses  timely,  as  follows — 

(i)  Prior  to  the  effective  date  of  a 
PSO's  M+C  contract,  the  amount  of  the 
projected  losses  for  the  first  two 
quarters: 

(ii)  During  the  first  quarter  and  prior 
to  the  beginning  of  the  second  quarter 
of  a  PSO's  M-t-C  contract,  the  amount  of 
projected  losses  through  the  end  of  the 
third  quarter;  and 

(iii)  During  the  second  quarter  and 
prior  to  the  beginning  of  the  third 
quarter  of  a  PSO's  M-»-C  contract,  the 
amount  of  projected  losses  through  the 
end  of  the  fourth  quarter. 

(3)  If  the  guarantor  complies  with  the 
requirements  in  paragraph  (e)(2)  of  this 
section,  the  PSO.  in  the  third  quarter, 
may  notify  HCFA  of  its  intent  to  reduce 
the  period  of  advance  funding  of 

•  projected  losses.  HCFA  will  notify  the 
PSO  within  60  days  of  receiving  the 
PSO's  request  if  the  requested  reduction 
in  the  period  of  advance  funding  will 
not  be  accepted. 

(4)  If  the  guarantee  requirements  in 
paragraph  (e)(2)  of  this  section  are  not 
met,  HCFA  may  take  appropriate  action, 
such  as  requiring  funding  of  projected 
losses  through  means  other  than  a 
guarantee.  HC>FA  retains  discretion  to 
require  other  methods  or  timing  of 
funding,  considering  factors  such  as  the 
financial  condition  of  the  guarantor  and 
the  accuracy  of  the  financial  plan. 

(f)  Letters  of  credit  Letters  of  credit 
are  an  acceptable  resource  to  fund 
projected  losses,  provided  they  are 
irrevocable,  unconditional,  and 
satisfactory  to  HCFA.  They  must  be 
capable  of  being  promptly  paid  upon 

[iresentation  of  a  sight  draft  under  the 
etters  of  credt  without  further  rafarence 


to  any  other  agreement,  document,  or 
entity. 

(g)  Other  means.  If  satisfactory  to 
HCFA.  and  for  periods  beginning  one 
year  after  the  effective  date  of  a  PSO's 
M+C  contract,  a  PSO  may  use  the 
following  to  fund  projected  losses — 

(1)  Lines  of  credit  from  regulated 
financial  institutions; 

(2)  Legally  binding  agreements  for 
capital  contributions;  or 

(3)  Legally  binding  agreements  of  a 
similar  quality  and  reliability  as 
permitted  in  paragraphs  (g)(1)  and  (2)  of 
this  section. 

(h)  Application  of  guarantees.  Letters 
of  credit  or  other  means  of  funding 
projected  losses.  Notwithstanding  any 
other  provision  of  this  section,  a  PSO 
may  use  guarantees,  letters  of  credit 
and,  beginning  one  year  after  the 
effective  date  of  a  PSO's  M+C  contract, 
other  means  of  funding  proiected  losses, 
but  only  in  a  combination  or  sequence 
that  HCFA  considers  appropriate. 

1 1.  A  new  §  422.386  is  added  to  read 
as  follows: 

1422.386     Uqutdlty 

(a)  A  PSO  mast  have  sufficient  cash 
flow  to  meet  its  financial  obligations  as 
they  become  due  and  payable, 

(b)  To  determine  whether  the  PSO 
meets  the  requirement  in  paragraph  (a) 
of  this  section.  HCF.*,  wil!  examine  thr 
following — 

(1)  The  PSO's  limelines.s  ii;  meeting 
current  obligations; 

(2)  The  extent  to  which  the  PSO's 
current  ratio  of  assets  to  liabilities  is 
maintained  at  1:1  including  whether 
there  is  a  declining  trend  in  the  current 
ratio  over  time;  and 

(3)  The  availability  of  outside 
financial  resources  to  the  PSO. 

(c)  If  HCFA  determines  that  a  PSO 
fails  to  meet  the  requirement  in 
paragraph  (b)(1)  of  this  section,  HCFA 
will  require  the  PSO  to  initiate 
corrective  action  and  pay  all  overdue 
obligations. 

(d)  If  HCFA  determines  that  a  PSO 
fails  to  meet  the  requirement  of 
paragraph  (b)(2)  of  this  section,  HCFA 
will  require  the  PSO  to  initiate 
corrective  action  to — 

(1)  Change  the  distribution  of  its 
assets: 

(2)  Reduce  its  liabilities;  or 

(3)  Make  alternative  arrangements  to 
secure  additional  funding  tn  restore  the 
PSO's  current  ratio  to  1  1 

(e)  If  HCFA  ilHiHrmines  that  a  PSO 
fails  to  meet  the  requirement  of 
paragraph  (b)(3)  of  this  section.  HCF.A 
will  require  the  PSO  to  obtain  funding 
from  alternative  financial  resources. 

12.  A  new  §422.388  is  added  to  read 
as  follows: 
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§422.388    Deposits. 

la)  Insolvency  deposit  (1)  At  the  time 
of  application,  an  organization  must 
deposit  $100,000  in  cash  or  securities 
(or  any  combmation  thereof)  into  an 
account  m  a  manner  that  is  acceptable 
to  HCFA 

(2)  The  deposit  must  be  restricted  to 
use  in  the  event  of  insolvency  to  help 
assure  continuation  of  services  or  pay 
costs  associated  with  receivership  or 
liquidation 

(3)  At  the  time  of  the  PSO's 
application  for  an  M*C  contract  and, 
thereafter,  upon  HCF.A  s  request,  a  PSO 
must  provide  HCF,\  with  proof  of  the 
insolvency  deposit,  such  proof  to  he  in 

a  form  that  HCF.A  c;onsiders  appropriate. 

(b)  Uncovered  e.xpenditures  deposit. 
(1)  If  at  any  time  uncovered 
expenditures  exceed  10  percent  of  a 
PSO's  total  health  care  expenditures, 
then  the  PSO  must  place  an  uncovered 
expenditures  deposit  into  an  account 
with  any  organization  or  trustee  that  is 
acceptable  to  HCFA. 

(2)  The  deposit  must  at  all  times  have 
a  fair  market  value  of  an  amount  that  is 
120  percent  of  the  PSO's  outstanding 
liability  for  uncovered  expenditures  for 
enrollees.  including  incurred,  hut  not 
reported  claims. 

(3  i  The  deposit  must  be  calculated  as 
of  the  first  day  of  each  month  required 
and  maintained  for  the  remainder  of 
each  month  required 

(4)  If  a  PSO  is  not  otherwise  required 
to  file  a  quarterly  report,  it  must  file  a 
report  within  45  days  of  the  end  of  the 
calendar  quarter  with  information 
sufficient  to  demonstrate  compliance 
with  this  section 

(5]  The  deposit  required  under  this 
section  is  restricted  and  in  trust  for 
HCFA's  use  to  protect  the  interests  of 
the  PSO's  Medicare  enrollees  and  to  pav 
the  costs  associated  with  administering 
the  insolvency.  It  may  be  used  only  as 
provided  under  this  section. 

(c)  .\  PSO  may  use  the  deposits 
required  under  paragraphs  (a)  and  fb)  of 
this  section  to  satisfy  the  PSO's 
minimum  net  worth  amount  required 
under  §  422.382(a)  and  (b), 

(d)  All  income  from  the  deposits  or 
trust  af:counts  required  under 
paragraphs  (a)  and  (b)  of  this  section,  are 
considered  assets  of  the  PSO  Upon 
HCF.^'s  approval,  the  income  from  the 
deposits  may  be  withdrawn 

(e)  On  prior  written  approval  from 
HCFA,  a  PSO  that  has  made  a  deposit 
under  paragraphs  (a)  or  (b)  of  this 
section,  may  withdraw  that  deposit  or 
any  part  thereof  if — 

flj  .\  substitute  deposit  of  cash  or 
securities  of  equal  amount  and  value  is 
made. 


(2)  The  fair  market  value  exceeds  the 
amount  of  the  required  deposit;  or 

(3)  The  required  deposit  under 
paragraphs  (a)  or  (b)  of  this  section  is 
reduced  or  eliminated. 

13.  A  new  §  422.390  is  added  to  read 
as  follows: 

§  422.390    Guarantees. 

ta)  General  policy.  A  PSO,  or  the  legal 
entity  of  which  the  PSO  is  a  component, 
may  apply  to  HCF.A  to  use  the  financial 
resources  of  a  guarantor  for  the  purpose 

of  meeting  the  requirements  in 
?>  422  384"  HCFA  has  the  discretion  to 
approve  or  deny  approval  of  the  use  of 
a  guarantor. 

fb)  Bequest  to  use  a  guarantor.  To 
apply  to  use  the  financial  resources  of 
a  guarantor,  a  PSO  must  submit  to 
HCFA  — 

(1)  Documentation  that  the  guarantor 
meets  the  requirements  for  a  guarantor 
under  paragraph  (c)  of  this  section:  and 

(2)  The  guarantor's  independently 
audited  financial  statements  for  the 
current  \'ear-to-date  and  for  the  two 
most  recent  fiscal  years.  The  financial 
statements  must  include  the  guarantor's 
balance  sheets,  profit  and  loss 
statements,  and  cash  flow  statements. 

(c)  Requirements  for  guarantor.  To 
ser\'e  as  a  guarantor,  an  organization 
must  meet  the  following  requirements: 

(1)  Be  a  legal  entity  authorized  to 
conduct  business  within  a  State  of  the 
United  States. 

(2)  Not  be  under  Federal  or  State 
bank.'-uptcy  or  rehabilitation 
proceedings 

(3)  Have  a  net  worth  (not  including 
other  gua.'-antees,  intangibles  and 
restricted  reserves)  equal  to  three  times 
the  amount  of  the  PSO  guarantee. 

(4)  If  the  guarantor  is  regulated  by  a 
State  insurance  commissioner,  or  other 
State  official  with  authority  for  risk- 
bearing  entities,  it  must  meet  the  net 
worth  requirement  in  t(  422.390(c)(3) 
with  all  guarantees  and  all  investments 
ir.  and  loans  to  organizations  covered  by 
guarantees  excluded  from  its  assets. 

(5)  If  the  guarantor  is  not  regulated  by 
a  State  insurance  commissioner,  or 
other  similar  State  official  it  must  meet 
the  net  worth  requirement  m 

§  422.390(c)(3j  with  all  guarantees  and 
all  investments  in  and  loans  to 
organizations  covered  by  a  guarantee 
and  to  related  parties  (subsidiaries  and 
affiliates)  excluded  from  its  assets. 

(d)  Guarantee  document  If  the 
guarantee  request  is  approved,  a  PSO 
must  submit  to  HCF.^  a  written 
guarantee  document  signed  by  an 
appropriate  authority  of  the  guarantor. 
The  guarantee  document  must — 


(1)  State  the  financial  obligation 
covered  by  the  guarantee: 

(2)  Agree  to— 

(i)  Unconditionally  fulfill  the 
financial  obligation  covered  by  the 
guarantee;  and 

(ii)  Not  subordinate  the  guarantee  to 
any  other  claim  on  the  resources  of  the 
guarantor; 

(3)  Declare  that  the  guarantor  must  act 
on  a  timely  basis,  in  any  case  not  niore 
than  5  business  days,  to  satisfy  the 
financial  obligation  covered  by  the 
guarantee;  and 

(4)  Meet  other  conditions  as  HCFA 
may  establish  from  time  to  time. 

(e)  Reporting  requirement  A  PSO 
must  submit  to  HCFA  the  current 
internal  financial  statements  and  annual 
audited  financial  statements  of  the 
guarantor  according  to  the  schedule, 
manner,  and  form  that  HCFA  requests. 

(f)  Modification,  substitution,  and 
termination  of  a  guarantee  A  PSO 
cannot  modify,  substitute  or  terminate  a 
guarantee  unless  the  PSO — 

(1)  Requests  HCFA's  approval  at  least 
90  days  before  the  proposed  effective 
date  of  the  modification,  substitution,  or 
termination; 

(2)  Demonstrates  to  HCFA's 
satisfaction  that  the  modification, 
substitution,  or  termination  will  not 
result  in  insolvency  of  the  PSO:  and 

(3)  Demonstrates  how  the  PSO  will 
meet  the  requirements  of  this  sectirai. 

(g)  Nullification.  If  at  any  time  the 
guarantor  or  the  guarantee  ceases  to 
meet  the  requirements  of  this  section, 
HCFA  will  notify  the  PSO  that  it  ceases 
to  recognize  the  guarantee  document.  In 
the  event  of  this  nullification,  a  PSO 
must — 

(1)  Meet  the  applicable  requirements 
of  this  section  within  15  business  days; 
and 

(2)  If  required  by  HCFA.  meet  a 
portion  of  the  applicable  requirements 
in  less  than  the  time  period  granted  in 
paragraph  (g)(1)  of  this  section, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No,  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  April  20. 1998 
\anc>-Ann  Min  DeParle. 

.Administrator.  Heoitt)  Care  Financing 
Administration. 

Dated:  April  28,  1998. 
Donna  E.  Shalala, 
Secretary 
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*  .f  »*  •  I rtment  of  Defense  (DOD), 

General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

*ctiom:  Proposed  rule. 

Sl)*****-"    The  Civilian  Agency 
Acquisiuon  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  remove 
or  reduce  certain  requirements  for 
representations  and  other  statements 
from  offerors  and  contractors.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30.  1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  luly  6.  1998.  to  be 
considered  in  the  formulation  of  a  final 
rule. 

^OO^ESSES:  Interested  parties  should 
jbmit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (MVRS).  1800  F  Street.  NW. 
Room  4035,  Washington.  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
£arcase.96-01 3®gsa.gov. 

Please  ote  FAR  case  96-013  in  all 
correspondence  related  to  this  case. 


FOR  FURTHER  INFORMA"  C>N  ZOHJACT:  The 
FAR  Secretariat.  Room  4uJ3,  GS 
Building.  Washington.  DC  20405.  (202) 
501-4755  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Paul 
Linfield.  Procurement  Analyst,  at  (202) 
501-1757  Please  cite  FAR  case  96-013. 
SUPPLEMENT  AR«  INFORM  A 'tON: 

.\     Kdi  ki{ri>uni1 

This  case  was  initiated  in  n-*;:"  r;sf>  to 
requests  from  industry  to  elimii.dte 
representations  required  by  the  FAR 
that  place  an  unnecessary  burden  on 
offerors  or  contractors.  TTiis  case 


proposed  tc 

1.  Delete  the  clause  at  52.214-17, 
AffiUated  bidders. 

2.  Reduce  the  information  collection 
requirements  associated  with  the 
clauses  at  52.204-5.  Women-Owned 
Business;  52.212-3.  Offeror 
Representations  and  Certifications — 
Commercial  Items;  52.214-21. 
Descriptive  Literature;  and  52.241-1. 
Electric  Service  Territory  Compliance 
Representation;  and 

3  Reduce  the  level  of  affirmation  or 
substitute  a  contract  requirement  in  the 
clauses  at  52.216-2,  Economic  Price 
Adjustment — Standard  Supplies; 
52.216-3.  Economic  Price  Adjustment — 
Semistandard  Supplies;  52.222-43.  Fair 
Labor  Standards  Act  and  Service 
Contracts  Act— Price  Adjustment 
(Multiple  Year  and  Option  Contracts); 
52.222-44.  Fair  Labor  Standards  Act 
and  Service  Contract  Act — Price 
Adjustment;  52.225-10.  Duty-Free 
Entry;  52.226-1.  Utilization  of  Indian 
Organizations  and  Indian-Owned 
Economic  Enterprises;  52.227-15. 
Representation  of  Limited  Rights  Data 
and  Restricted  Computer  Software; 
52.228-8.  Liability  and  Insurance — 
Leased  Motor  Vehicles;  52.228-9,  Cargo 
Insurance:  52_229-3.  Federal.  State  and 
Local  Taxes;  and  52.232-12.  Advance 
Payments. 


B    Rp^ulatorv  Hexibilily  .V(  t 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq 
While  it  is  expected  to  reduce  the 
administrative  hiirden  associated  with 
representation  requirements,  it  does  not 
significantly  alter  the  type  of 
information  to  be  provided  to  the 
Government  under  the  amended 
provisions  and  clauses,  .\n  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
use.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601.  et  seq.  (FAR 
case  PH-Oi  1)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  i44 
U.S.C.  3501.  et  seq.)  is  deemed  to  apply 
because  this  proposed  rule  contains 
information  collection  requirements  that 
will  result  in  the  reduction  of 
approximately  119.150  hours  as  stated 
and  approved  under  the  following 
Office  of  Manageme r ,  *  i  n  1  H 1 1  i t'ft 
(0MB)  Control  Numbers 

9000-0018.  Certification  of 
Independent  Price  Determination  and 
Parent  Company  and  Identifying  Data 
(Deletion  of  52.214-17.  Affiliated 
Bidders.)  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  0.1  hours  per 
response,  including  the  time  for 
reviewing  instruction,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  annual  reporting  burden  is 
estimated  as  follows: 


Respondent* 

Responses  per  respondent 

Total  annual  responses 

Preparation  txxjrs  per  re- 
sponses 

Total  response  txirden 
hours 

84.250 

20 

1.285.000 

.01 

12.850 

9000-0039.  Descriptive  Literature  (Revision  of  52.214-21.  Descriptive  Literature).  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to  average  .157  hours  per  response,  including  the  time  for  reviewing  instruction, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection 
of  information. 

The  annual  reporting  burden  is  estimated  as  follows: 


Respondents 

Responses  per  respondent 

Total  anrxial  responses 

sponses 

:  "f  re- 

Total  response  txjrden 
hours 

3 

2663 

7989 

.157 

1.254 

(c)  9000-0136.  Solicitation/Contract/Order  for  Commercial  Items  (Revision  of  52.212-3.  Offeror  Representations  and 
Certifications — Commercial  Hems).  Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average 
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.74  hr.  per  response,  including  the  time  for  reviewing  instruction,  searching  existing  data  sources,  gathering  and  maintain- 
ing the  data  needed,  and  completing  and  reviewing  tlie  collection  of  information. 
The  annual  reporting  burden  is  estimated  as  follows: 

Respondents 

Responses  per  respondent 

Total  annual  responses 

Preparation  hours  per  re- 
sponses 

Total  response  txirden 
hours 

500,000 

20 

10,000.000 

.74 

7.394,050 

(d)  9000-0126.  Electric  Service 
Territory  Compliance  Representation 
(Revision  of  52.241-1,  Electric  Service 
Territory  Representations.  Reduction 
from  500  hours  to  approximately  230 
hours.  A  notice  for  public  comment  was 
published  in  the  Federal  Register  at  63 
FR  2218,  January  14    1948 

(e)  Although  0MB  Clearance  Number 
9000-0145.  use  of  Data  Universal 
Numbering  System  (DUNS)  as  Primary 
Contractor  Identification  (FAR  Case  95- 
307),  ostensibly  covers  FAR  clause 
52.204-5,  Women-Owned  Business,  the 
estimated  burdens  for  that  clearance 
appear  to  be  based  on  the  information 
collection  requirements  associated  with 
use  of  the  DUNS  number.  Therefore, 
although  revisions  to  52.204-5  will 
significantly  reduce  the  number  of 
responses  required,  we  do  not  estimate 
any  impact  on  the  hours  approved 
under  9000-0145. 

Accordingly,  a  request  for  review  of  a 
revised  information  collection 
requirement  concerning  the  OMB 
clearance  numbers  noted  above  were 
submitted  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

[}.  Request  for  Comments  Regarding 
Paperwork  Burden 

Members  of  the  public  are  invited  to 
comment  on  the  recordkeeping  and 
information  collection  requirements  and 
estimates  set  forth  above.  Please  send 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention:  Mr 
Peter  N.  Weiss.  FAR  Desk  Officer.  New 
Executive  Office  Building,  Room  10102, 
725  17th  Street,  NW.  Washington,  DC 
20503. 

Also  send  a  copy  of  any  comments  to 
the  F."\R  Secreta.'-iat  at  the  address 
shown  under  ADDRESSES.  Please  cite  the 
corresponding  OMB  Clearance  Number 
in  all  correspondence  related  to  the 
estimate. 

I  ist  of  Subjects  in  48  CFR  Parts  1,  4.  12, 
14,  19,  26.  27.  32,  41,  and  52 

Government  procurement. 


Dated:  May  1.  1998, 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1.4,  12,  14,  19,  26.  27,  32.  41.  and 
52  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  4,  12,  14,19,  26,  27.  32,  41.  and 
52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  1.106  is  amended  in  the 
table  following  the  introductory 
paragraph  by  removing  the  FAR 
segment  "52.214-17"  and  its 
corresponding  OMB  Control  Number 
"9000-0018";  and  by  adding,  in 
numerical  order,  the  following  entries: 

1.106     OMB  Approval  under  the  Paperwork 
Reduction  Act. 


FAR  segment 


OMB  con- 
trol hto. 


52.212-3 


52241-1 


9000-0136 


9000-0126 


PART  4— ADMINISTRATIVE  MATTERS 

3.  Section  4.603  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

4  603     Solicitation  provisions 


fb)  The  contracting  officer  shall  insert 
the  provision  at  52.204-5,  Women- 
Owned  Business  (Other  Than  Small 
Business),  in  all  solicitations  that  are 
no!  set  aside  for  small  business  concerns 
and  that  exceed  the  simplified 
acquisition  threshold,  when  the  contract 
is  to  be  performed  inside  the  United 
States,  its  territories  or  possessions, 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  or  the  District  of 
Columbia. 


PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

4.  becuon  1Z.3UJ  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

12  503     AppiicabM  ty  o'  ce'tai'-  laws  to 
Executrve  agency  contracts  'c  tne 
acquisition  o'  comme'ciai  nc-is 
*         *         «         *         * 

(b)*  •  • 

(5)  49  U.S.C.  40118,  Requirement  for 
a  clause  under  the  Fly  American 
provisions  (see  47.405). 


PART  14— SEALED  BIDDING 

14,201-6     ;A-^eodedj 

5.  bection  14.ZU1-6  is  amended  by 
removing  and  reserving  paragraph  (k). 

14  405      ^ArrienOed] 

6.  Section  14.405  is  amended  in 
paragraph  (d)(2)  by  inserting  the  word 
"and"  at  the  end;  by  removing 
paragraph  (e)  and  redesignating 

paragraph  (f)  as  (e). 

PART  19— SMALL  BUSINESS 
PROGRAMS 

7.  Section  19.703  is  amended  by 
revising  the  last  sentence  of  paragraph 

fbl  to  read  as  follows: 

19  703     Eiigitjiiity '•equirernenis  tor 
participatirvg  in  the  prograrn. 

tt  •  tt  »  * 

(b)  *  •  *  Protests  challenging  a 
subcontractor's  representation  of  its 
status  as  a  women-owned  small 
business  concern  shall  be  filed  in 
accordance  with  Small  Business 
Administration  procedures. 


PART  26— OTHER  SOCIOECONOMTC 
PROGRAMS 

26.103     [Amended] 

8.  Section  26.103  is  amended  in 
paragraphs  (a),  (b),  and  (e)  by  removing 
"self-certification"  and  inserting 

"representation" 

PART  27— PATENTS,  DATA    AND 
COPYRIGHTS 

9.  Section  27.404  is  amended  by 
revising  the  first  and  second  sentences 


2'  iK  J 
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of  paragraphs  (d)(2)  and  of  (e)(3)  to  read 
as  follows: 

27  404    Basic  rif  his  in  data  clauaa 

(d)  •   •   • 

(2)  As  an  aid  in  determining  whether 
the  clause  at  52.227-14  should  be  used 
with  its  Alternate  11,  the  provision  at 
52.227-15.  Statement  of  Limited  Rights 
Data  and  Restricted  Computer  Software, 
may  be  included  in  any  solicitation 
containing  the  clause  at  52.227-14, 
Rights  in  Data— General.  This  provision 
requests  that  an  offeror  state  in  response 
to  a  solicitation,  to  the  extent  feasible, 
whether  limited  rights  data  are  likely  to 
be  used  in  meeting  the  data  deUvery 
requirements  set  forth  in  the 
solicitation.  •   •   * 


(e)*  •   • 

(3)  As  an  aid  in  determining  whether 
the  clause  should  be  used  with  its 
Alternate  III,  the  provision  at  52.227-1. s 
Statement  of  Limited  Rights  Data  and 
Restricted  Computer  Software,  may  be 
included  in  any  solicitation  containing 
the  clause  at  52.227-14.  Rights  in 
Data — General.  This  provision  requests 
that  an  offeror  state,  in  response  to  a 
solicitation,  to  the  extent  feasible, 
whether  restricted  computer  software  is 
likely  to  be  sued  in  meeting  the  data 
delivery  requirements  set  forth  in  the 
solicitation.  •   *   • 
•        •        •         •        • 

10.  Section  27.409  is  amended  by 
revising  the  first  sentence  of  paragraph 
(g)  to  read  a.s  follows: 

contract  ciawwis 


(g)  In  accordance  with  27  404(d)(2),  if 
the  contracting  officer  desires  to  have  an 
offeror  state  in  response  to  a  solicitation, 
to  the  extent  feasible,  whether  limited 
rights  data  or  restricted  computer 
software  are  likely  to  be  sued  in  meeting 
the  data  delivery  requirements  set  forth 
in  the  solicitation,  the  contracting 
officer  shall  insert  the  provision  at 
52.227-15,  Statement  of  Limited  Rights 
Data  and  Restricted  Computer  Software. 
in  any  solicitation  containing  the  clause 
at  52.227-14,  Rights  in  Data — General. 


PART  32— CONmAC 


iNANCING 


1 1.  Section  32.805  is  diiittuded  by 
revising  the  introductory  text  of 
paragraph  (a)(1).  and  paragraphs  (a)(2) 
and  (a)(3)  to  read  as  follows: 


32.806     Procedure. 

(a)  AssignwiUs  (1)  Assignments  by 
corporations  shall  be— 

•         «         •         *         * 

(2)  Assignments  by  a  partnership  may 
be  signed  by  one  partner,  if  the 
assignment  is  accompanied  by  adequate 
evidence  that  the  signer  is  a  general 
partner  of  the  partnership  and  is 
authorized  to  execute  assignments  on 
behalf  on  the  partnership. 

(3)  Assignments  by  an  individual 
must  be  signed  by  that  individual  and 
the  signature  acknowledged  before  a 
notary  public  or  other  person  authorized 
to  administer  oaths. 


PART  41      ACQUISITION  OF  UTILITY 
Se«  VICES 

iz.  .Set;tiuii  41.201  is  amended  by 
revising  the  last  two  sentences  of 
paragraph  (e)  to  read  as  follows: 

4'  ?0'     oolk-y. 

•  •         • 

(e)  •  "   *  PropoaaU  from  alternative 
electric  suppliers  must  provide  a 
representation  that  service  can  be 
provided  in  a  manner  consistent  with 
section  8093  of  Public  Law  100-202  (see 
41  201(d)). 

PART  52     SOUCITATION  PROVISJONS 
AND  CONTRACT  CLAUSES 

13.  Section  52.204-5  is  revised  to  read 
as  follows 

52  204-6     Wom«n-Own«<j  Business  (Other 

Than  Small  Busirvess) 

As  prescribed  m  4.603(b),  insert  the 
following  provision: 

Women-Owned  Business  (Other  Than  Small 
Business)  (Date) 

(a)  Definition  women-cwned  business 
concern,  as  used  in  this  provision,  means  a 
concern  which  is  at  least  51  f>ercent  owned 
by  one  or  more  women;  or  in  the  case  of  any 
publicly  owned  business,  at  least  51  percent 
of  the  stock  of  which  is  owned  by  one  or 
more  women;  and  whose  management  and 
daily  business  operations  are  controlled  by 
one  or  more  women. 

(b)  Representation  [Complete  only  if  the 
offeror  is  a  women-owned  business  concern 
and  has  not  represented  itself  as  a  small 
business  concern  in  paragraph  (b)(1)  of  FAR 
52  219-1.  Small  Business  Program 
Representations,  of  this  solicitation]  The 
offeror  represents  that  it  is  a  women-owned 
business  concern. 

(End  of  provision) 

14.  Section  52.212-3  is  amended  by 
revising  the  date  of  the  provision,  and 
paragraphs  (c)(2),  (c)(3),  and  (c)(4)  to 
read  as  follows: 

52-212-3     Otferof  Representations  and 

Coriifications-     Commercial  Items 


Offeror  Representations  and  Certifications — 
Commercial  Items  (Date) 

•  •  •  •  • 

(0*  *  * 

(2)  Small  disadvantaged  business  concern 
[Complete  only  if  the  offeror  represented 
Itself  as  a  small  business  concern  m 
paragraph  (c)(ll  of  this  provision  [  The 
offeror  represents  that  it  is.  is  not  a  small 
disadvantaged  business  concern 

(3)  Women-owned  small  business  concern. 
[Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (cl(l)  of  this  provision]  The 
offeror  represents  that  it  is.  is  not  a  women- 
owned  small  business  concern 

•  •         •         •         • 

(4)  Women-owned  business  concern  (other 
than  small  business  concern).  [Complete  only 
if  the  offeror  is  a  women-owned  business 
concern  and  did  not  represent  itself  as  a 
small  business  concern  in  paragraph  (cHl)  of 
this  provision]  The  offeror  represents  that  it 
is  a  womeo-owned  business  concern. 


52.214-17     (Ra«erw»d] 

15.  Section  5^.214-17  is  fBrnoved  and 
reserved. 

16.  Section  52.214-21  is  amended  by 
revising  the  introductory  text  of  the 
provision:  and  by  revising  the  date. 
introductory  text,  and  paragraph  (d)  of 
.alternate  1  to  read  as  follows: 

52.214-21     Dascrtptlve  Utorature. 

As  proscribed  in  14  201-6(p)(l).  insert  the 
following  provision 

•         *         *  •  • 

Alternate  I  ( DATE >  As  prescribed  in 
14  201-6(p)(2).  add  the  following  paragraphs 
(d)  and  (e)  to  the  basic  provision 

(d)  The  Contracting  Officer  may  waive  tn^ 
requirement  for  furnishing  descriptive 
literature  if  the  bidder  has  supplied  a  product 
the  same  as  that  required  bv  this  solicitation 
under  a  prior  contract.  A  bidder  that  requests 
a  waiver  of  this  requirement  shall  provide  the 
following  information. 
Prior  contract  number 

Date  of  prior  contract     

Contract  line  item  number  of  product 

supplied 

Name  and  address  of  Government  activity  to 

which  delivery  was  made 


Date  of  final  delivery  of  product  supplied 


17.  Section  52.216-2  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (a)  to  read  as 
follows: 

52.21  &-2     Economic  Price  Adiustment — 
Standard  Supplies. 

•         •         *         *         * 

Economic  Price  Adjustment — Standard 
Supplies  (Date) 

(a)  The  Contractor  states  that  the  unit  price 
in  the  Schedule  for ^  [offeror  insert 
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Schedule  line  item  number]  is  not  in  excess 
of  the  Contractors  applicable  established 
pnce  in  effect  on  the  contract  date  for  liite 
quantities  of  the  same  item   *    *    * 

*  •  •  *  • 

18  Section  52.216-3  is  amended  by 
revising  the  clause  date  and  paragraph 
(a)  to  read  as  follows: 

52.216-3    Economic  Price  Adjustmenl — 
Semistandard  Supplies. 

*  *         •         •         * 

Eoonomic  Price  Adjustment — Semistandard 
Supplies  (Date) 

(a)  The  contractor  states  that  the  supplies 
identified  as  line  items  ______  [offeror 

insert  Schedule  line  item  nurriber]  m  the 
Schedule  are,  except  for  modifications 
required  by  the  contract  specifications. 
supplies  for  which  it  ba<.  an  established 
price  The  term  "established  price"  means  a 
pnce  that  ( 1 )  is  an  established  catalog  or 
market  pnce  for  a  commercial  item  sold  in 
substantial  quantities  to  the  general  public, 
and  (21  IS  the  net  price  after  applying  any 
standard  trade  discounts  offered  by  the 
Contractor  The  Contractor  further  states  that 
as  of  the  date  of  this  contract,  any  difference 
between  the  unit  prices  m  the  contract  for 
these  line  items  and  the  Contractor's 
established  prices  for  like  quantities  of  the 
nearest  commerc;ial  equivalents  are  due  to 
compliance  with  contract  specifications  and 
with  any  contract  requirements  for 
preservation,  packaging,  and  packing  beyond 
Standard  commercial  practice 

*  *  •  •  « 

19.  Section  52  219-1  is  amended  by 
revLsing  the  provision  date,  and  the 
introductory  text  of  paragraph  (d)(2)  to 
read  as  follows, 

52.219-1     Small  Business  Program 
Representations. 


Small  Business  Program  RepresentaUons 
(Date) 

***** 

(d)*  •  • 

(2)  Under  15  U  S  C.  645(d).  any  person 
who  misrepresents  a  firm's  status  as  a  small. 
small  disadvantaged,  or  women-owned  small 
business  concern  in  order  to  obtain  a  contract 
to  be  awarded  under  the  preference  programs 
established  pursuant  to  section  8|a),  8(d),  9, 
or  15  of  the  Small  Business  Act  or  any  other 
provision  of  Federal  law  that  specifically 
references  section  8(d)  for  a  definition  of 
program  eligibility,  shall — 


52.219-21     [Amended] 

20.  Section  52.219-21  is  amended  by 
revising  the  provision  date  to  read 
"(Date)";  and  by  removing  the  statement 
"Offeror  represents  as  follows:",  which 
follows  the  first  parenthetical. 

52.222-43    [Amended] 

21.  Section  52.222-43  is  amended  by 
revising  the  date  of  the  clause  to  "read 
"(Date)",  and  in  paragraph  (h)  by 
removing  "warrants"  and  inserting 
"states". 


52.222-44    [Amended] 

22.  Section  52.222-44  is  amended  b\ 
revising  the  date  of  the  clause  to  read 
"(Date)",  and  in  paragraph  (b)  by 
removing  "warrants"  and  inserting 
"states", 

23   Section  52.225-10  is  amended  by 
revising  the  introductory  paragraph,  the 
date  of  the  clause,  and  paragraph  (d);  in 
paragraphs  (g),  (h),  and  (il,  by  removing 
"agrees  to"  and  inserting  ""shall'    The 
revised  text  reads  as  follows: 

52.225-10    Duty-Free  Entry. 

As  prescribed  in  25,605.  insert  the 
following  clause.  When  used  in 
contracts  of  Si  00.000  or  less,  paragraphs 
(b)(1)  and  (i)(2)  shali  be  modified  to 

reduce  the  dollar  figure. 

»         •         *         *         • 

Duty-Free  EnU^  (Date) 

«  *  «  •  * 

(d)  The  Contractor  shall — 

(1)  Claim  duty-free  entr\'  onlv  for  supplies 
that  are  intended  to  be  delivered  to  the 
Government  or  incorporated  into  the  end 
Items  to  be  delivered  under  this  contract;  and 

(2)  Pay  duty  to  the  extent  that  these 
supplies,  or  any  portion  of  them,  are  diverted 
to  non-tiovemmenta!  u.se,  other  than  as  scrap 
or  salvage  or  as  a  result  of  a  competitive  sale 
authorized  by  the  Contracting  Officer, 

*  a  »  «  • 

24,  Section  52,226-1  is  amended  by 
revising  the  clause  date  and  the  first  two 
sentences  of  paragraph  (c)(1)  to  read  as 
follows 

52.226-1     Utilization  of  Indian 
Organizations  and  Indian-Owned  Economic 
Enterprises. 

*  *  *  «  • 

Utilization  of  Indian  Organizations  and 
Indian-Owned  Economic  F,nterprises  (Date) 

***** 

(c)*  •  * 

(c)  The  Cxintracting  Officer  and  the* 
Contractor,  acting  in  good  faith  mav  rely  on 
the  representation  of  an  Indian  organization 
or  Indian-owned  economic  enterprise  as  to 
its  eligibility,  unless  an  interested  party 
challenges  its  status  or  the  Contracting 
Officer  has  independent  reason  to  question 
that  status  In  the  event  of  a  challenge  to  the 
representation  of  a  subscontractor,  the 
Contracting  Officer  shali  refer  the  matter  to 
the  L'  ,S  Department  of  the  Interior,  Bureau 
of  Indian  Affairs  (Bl.^i,  .^ttn  Chief.  Division 
of  Qmtracting  and  (irants  .administration. 
1849  C  Street.  NW  ,  MS-334A-SIB, 
Washington,  DC  20245   *    •    * 

*  *•*•■• 

25,  Section  52.227-15  is  revised  to 
read  as  follows: 

52.227-15    Statement  of  Limited  Rights 
Data  and  Restricted  Computer  Software 

As  prescribed  in  27.409(bj.  insert  Uie 
following  provision: 

.Statement  of  Limited  Rights  Da'a  and 
Restricted  Qimputer  Software  (Date) 

(a)  This  solicitation  sets  forth  the  work  to 
be  performed  if  a  contract  award  results,  and 


the  Overnment's  kno%vn  delivery 
requirements  for  data  (as  defined  in  FAR 
27  401)  Any  resulting  contract  may  also 
provide  the  Government  the  option  to  order 
additional  data  under  the  Additional  data 
Requirements  clause  at  52.227-16  of  the 
F.A.R,  if  included  in  the  contract.  Any  data 
delivered  under  the  resulting  contract  will  be 
subject  to  the  Rights  in  Data-General  clause 
at  52.227-14  that  is  to  be  included  in  this 
contract.  Under  the  latter  clause,  a  contractor 
may  witlihold  from  delivery  data  that  qualify 
as  limited  rights  data  or  restricted  computer 
software,  and  deliver  form,  fit,  and  function 
data  in  lieu  thereof.  The  latter  clause  also 
may  be  used  with  its  alternates  II  and/or  III 
to  obtain  delivery  of  limited  rights  data  or 
restricted  computer  software,  marked  with 
limited  rights  or  restricted  rights  notices,  as 
appropriate.  In  addition,  use  of  alternate  V 
with  this  latter  clause  provides  the 
Government  the  right  to  inspect  such  data  at 
the  Contractor's  facility, 

(b)  As  an  aid  in  determining  the 
Govemments's  need  to  include  Alternate  11  or 
Alternate  III  in  the  clause  at  52,227-14. 
Rights  in  Data — General,  the  offeror  shall 
complete  pmragraph  (c)  of  this  provision  to 
either  state  that  none  of  the  data  qualify  as 
limited  rights  data  or  restricted  computer 
software,  or  identify,  to  the  extent  feasible, 
which  of  the  data  qualifies  as  limited  rights 
data  or  restricted  computer  software.  Any 
identification  of  limited  rights  data  or 
restricted  computer  software  in  the  offeror's 
resjxinse  is  not  determinative  of  the  status  of 
such  data  should  a  contract  be  awarded  to 
the  offeror, 

(c)  The  offeror  has  reviewed  the 
requirements  for  the  delivery  of  data  or 
software  and  states  [offeror  check 
appropriate  block} — 

None  of  the  data  proposed  for  fulfilling 
such  requirements  qualifies  as  limited  rights 
data  or  restricted  computer  software. 

Data  proposed  for  fulfilling  such 
requirements  qualify  as  limited  rights  data  or 
restricted  computer  software  and  are 
identified  as  follows: 


Note:  "Limited  rights  data"  and  "Restricted 
computer  software"  are  defined  in  the 
contract  clauses  entitled  "Rights  in  Data- 
General". 

26.  Section  52.228-8  is  amended  by 
revising  the  introductory  paragraph,  the 
data  and  paragraph  (e)  of  the  clause  to 
read  as  follows 

52.22&-8     Liability  ar>0  Insurance — ._easec 
Motor  Vehicles 

As  prescribed  in  28.312,  insert  the 
following  clause: 

Liability  and  Insurance-L^eased  Motor 
Vehicles  (Date) 


2")  5Hl> 
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(e)  The  contract  price  »hall  not  include  any 
cost  for  insurance  or  contingency  to  cover 
losses,  damage,  injury,  or  death  for  which  the 
Government  is  responsible  under  paragraph 
(a)  of  this  clause. 
(End  of  clause) 

27.  Section  52.228-9  is  revised  to  read 
as  follows: 

52.2'.' '   •^       -'•' >J'--'   ''Hu' J.--.:.  >■ 

As  prt»scnb«d  m  28.3  U(a).  insert  the 
following  clause: 
Cargo  Insurance  (Date) 

(a)  The  Contractor,  at  the  Contractor's 
expense,  shall  provide  and  maintain,  during 
the  continuance  of  this  contract,  cargo 

insurance  of  S per  vehicle  to  cover 

the  value  of  property  on  each  vehicle  and  of 

$ to  cover  the  total  value  of  the 

property  in  the  shipment. 

(b)  All  insurance  shall  be  written  on 

companies  acceptable  to |jns«rf 

name  of  contracting  agency],  and  policies 
shall  include  such  terms  and  conditions  as 

required  by (insert  name  of 

contracting  agency)  before  commencing 
operations  under  this  contract. 

(c)  Each  cargo  insurance  policy  shall 
include  the  following  statement: 

"It  is  a  condition  of  this  policy  that  the 
Company  shall  furnish — 

(1)  Written  notice  to (insert  name 

and  address  of  contracting  agency).  30  days 
in  advance  of  the  effective  date  of  any 
reduction  in.  or  cancellation  of,  this  policy: 
and 

(2)  Evidence  of  any  renewal  policy  to  the 
address  specified  in  paragraph  (a)  of  this 
statement,  not  less  than  15  days  prior  to  the 
expiration  of  any  current  jxilicy  on  file  with 
(insert  name  of  contracting  agency). 

(End  of  clause) 

52.2.'v    .;       A"wr>.,j.->.-f; 

28.  i>«ctjuii  bZ.2Z9-3  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(DATE)";  and  in  paragraph  (c)  by 
removing  "warrants"  and  inserting 
"states" 

29.  Section  52  232-12  is  amended— 

(a)  By  revising  the  introductory  text, 
the  date,  paragraph  (j)  and  the 
introductory  text  of  paragraph  (o)  of  the 
clause; 

(b)  In  paragraph  (o)(8)  by  removing 
"representations  and"; 

(c)  By  revising  the  date  of  Alternate  V; 
and 

(d)  The  date,  paragraph  (g),  the 
introductory  text  of  paragraph  (I),  and 


paragraph  (1)18)  of  the  clause  following 
Alternate  V. 
The  revised  text  reads  as  follows: 

■ji  232    U'     Advance  Payrnents 

As  prescriDed  in  ,i.i  41z.i.aj.  insert  the 
following  clause: 

Advance  Payments  (Date) 
***** 

(j)  Insurance.  The  Contractor  shall 
maintain  with  responsible  insurance  carriers 

(1)  insurance  on  plant  and  equipment  against 
fire  and  other  hazards,  to  the  extent  that 
similar  properties  are  usually  insured  by 
others  operating  plants  and  properties  of 
similar  character  in  the  same  general  locality 

(2)  adequate  insurance  against  liability  on 
account  of  damage  to  persons  or  projierty; 
and  (3)  adequate  insurance  under  all 
applicable  workers'  compensation  laws. 
Until  work  under  this  contract  has  been 
completed  and  all  advance  payment  made 
under  the  contract  have  been  liquidated,  the 
Contractor  shall  maintain  this  insurance: 
maintain  adequate  insurance  on  any 
materials,  parts,  assemblies,  subassemblies, 
supplies,  equipment,  and  other  property 
acquired  for  or  allocable  to  this  contract  and 
subject  to  the  Government  lien  under 
paragraph  (i)  of  this  clause:  and  furnish  any 
evidence  with  respect  to  its  insurance  that 
the  administering  office  may  require. 
***** 

(o)  Warranties.  The  Contractor  warrants  the 
following: 

•  *         •         •         • 

Alternate  V  (Date).  *   *   * 

***** 

Advance  Payment  Without  Special  Bank 
Account  (Date) 

•  *  *  •  " 

(g)  Insurance.  The  Contractor  shall 
maintain  with  responsible  insurance  carrier*. 

(1)  insurance  on  plant  and  equipment  against 
fire  and  other  hazards,  to  the  extent  that 
similar  propjerties  are  usually  insured  by 
others  operating  plants  and  prop)eTtie8  of 
similar  character  in  the  same  general  locality. 

(2)  adequate  insurance  against  liability  on 
account  of  damage  to  persons  or  property; 
and  (3)  adequate  insurance  under  all 
applicable  workers'  compensation  laws. 
Until  work  under  this  contract  has  been 
completed  and  all  advance  payments  made 
under  the  contract  have  been  liquidated,  the 
Contractor  shall  maintain  this  insurance; 
maintain  adequate  insurance  on  any 
materials.  p>arts.  assemblies,  subassemblies, 
supplies,  equipment,  and  other  property 
acquired  for  or  allocable  to  this  contract  and 
subject  to  the  Government  lien  under 


;i.ir>(>;rH;  '     f     f  this  clause;  and  furnish  anv 
f.  ./.cr:.  >•  A  .;.",  rpspect  to  its  insurance  that 

the  ad;i;i[ii'>t>'!'i!ix  nffirf  m»\  rfquirf 

•  •  •  •  • 

(1)  Warranties.  TheContrdc  tur  kvarrar.'.  the 
following: 

•  *•«*■ 

(8)  T*;>"sc  v\  rtr'an',.f-  ^.h<l..  '»■  .  nr;'.;;,.  ,.'.s 
and  shd..  Im  ^ui;.suiert;d  tt;  tidvc  twH-j, 
repeated  by  the  submission  of  tMi  h  ,;, voice 

for  ,Hii%an:r.  pnvrritT;''; 


30.  Section  52.241-1  is  n'\  :-<♦:!  'i    n  a.l 
as  follows: 

52  241  -1     Electric  Service  Territory 
Compliance  Representation 


t' 


n-M  ntit'il 


4  1  SO  lit):    ;r;sert  a 


provision  substaiitiaih  tiic  same  as  tf;o 

following: 

Electric  Service  Territory  Compliance 

Representation  (Date) 

(a)  Section  8093  of  Piihlir  !-iw  UX>-200 
generally  requires  pun  hdscs  ■•!  ►■lectricity  by 
any  dep)artment.  agency,  or  mstni mentality  of 
the  United  States  to  be  con.si stent  with  State 
law  governing  the  provisiot!  of  elfK;tnc  utility 
service,  including  State  utility  commission 
rulings  and  electric  utility  franchises  or 
service  territories  established  pursuant  to 
State  statute.  State  regulation,  i  r  stdip 
approved  territorial  agreements 

(b)  By  signing  this  offer,  the  offeror 
represents  that  this  offer  to  sell  electricity  Is 
consistent  with  Section  8093  of  Public  Law 
100-202. 

(c)  Upwn  request  of  the  Contracting  ( )ffiLer, 
the  offeror  shall  submit  support  legal  and 
foctual  rationale  for  this  representation. 

(End  of  provision) 

31.  Section  52.24 ■"-^.  \  is  amended  t)y 
revising  tb.e  ;\^'"  ami  paragraph  k  !  o! 

the  clause  Ui  rt'.i  :  as  inlUw,  s 

52.247-63     Preference  for  U.S. -Flag  Air 
Cafriers- 

■  •  «  •  * 

Preference  for  U.S.-F.<tg  .Air  (.nmers  (Date) 


(c)  In  performing  work  under  this  oontnct, 
the  Contractor  shall  use  U.S.-Bag  air  curlers 

for  international  air  transpxjrtation  of 
personnel  (and  their  persoital  efJects)  or 
property  to  the  extent  that  service  by  those 
carriers  is  available. 

***** 
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RULES  GOING  INTO 
EFFECT  MAY  7,  1998 

AGRICULTURE 
DEPARTMENT 
Animal  and  Ptarrt  Health 
tnspectton  Sarvtca 

Plant-related  quarantine, 
domestic 

F^r>€  shoot  t)eette,  put>tishec 
S^7-98 
COMMERCE  DEPARTMENT 
Economic  Analysis  Buraau 
intematKXial  services  surveys 
Fcxetgn  direct  investments 
in  U  S  " 

BE-606  and  BE-606  Bank 
etc  ,  exemptKXi  levels, 
published  4-7-98 

ENVIRONMENTAL 
PROTECTION  ACSENCY 

Supertund  cxogram 
NatKxial  04l  artd  hazardous 
substances  contingef>cy 
plan— 

hiational  pnonties  list 
update.  tKiblishec  5-7- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Terrninal  aQuip>meni, 
connection  to  telephone 
netvyork — 
Customer -provided 

terminal  equipment, 

terms  and  corxlitions; 

U  S    arKi  Canadian 

requirements 

harmonization , 

correction,  pubhshed  5 

7-98 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Development  and  review  oi 
regulations,  policy 
statement;  published  5  7-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admlnlstrstton 

Animal  drugs,  feeds,  and 
reiated  products 
New  drug  applications— 
Competitive  exclusion 
culture,  published  5-7 
98 
NUCLEAR  REGULATORY 
COMMISSION 
Cntena  and  procedures  for 
determinir>g  eligibility  lor 


access  to  restricted  data, 

etc 

Fee  schedule  for  bcensee 

personnel,  access 

authorization,  published  5 

7-98 

POSTAL  SERVICE 

Organization  and 
administratKXi 
Post  Office  expansior,, 

relocation   and 

construction,  outMisheo  5 

7-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directrves: 
Boeing,  published  4-2-98 
Domier,  put>lished  4-2-98 
McDonnell  Douglas, 
pucdished  4-2-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  M8rt(eHr>g 
Service 

Raisins  produced  from  grapes 
grown  in  Calflomia. 
comments  due  by  5-11  98, 
published  3-10-98 

AGRICULTURE 
DEPARTMENT 
Animal  arvd  Plant  Healtti 
Inspection  Service 

National  Poultry  Irnprovemen; 
Plan 

Ostncftes,  comments  due  bv 
5-11-98,  published  3-i2- 
98 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs 
Cooperative  marketing 
assoaations  program; 
comments  due  by  5-11- 
98,  published  4-9-98 

COMMERCE  DEPARTMENT 
Certsus  Bureau 

Foreign  trade  statistics: 
Foreign  mrlrtary  sales 
shipments,  value  reporting 
requirement,  comments 
due  by  5-15-98.  published 
4-15-98 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmoapheric  Administration 

Fishery  conservation  and 

management 

Alaska;  fishenes  ot 
Exclusive  Economic 
Zone— 


Gulf  of  Alaska  grounofish 

comments  due  by  5-''5- 
98,  publishec  4-30-98 
Canbbean,  GuH    anc  Sout^ 

Atlantic  fishenes — 

Guff  o*.  Mexico  reel  fis^ 
arK3  red  snapper 
comments  due  by  5  "  4 
98,  publishec  4  m-OS 
West  Coast  States  anc 

Western  Paatic 

fishenes — 

Ocean  salmon,  comments 
due  by  5-15-98. 
publtshed  5-6-98 

Western  Paafk: 
cotomfisfi    comments 
due  by  5-11-98 
published  3-26-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

C/Ommcxity  Exchange  Act 
Minimum  tinanaai 
requirements  for  futures 
cxxnmission  merchants, 
comments  due  by  5  '  5- 
98.  published  3-16-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Veterans  emptovment 
emphasis,  comments  due 
Dv  5-11-98,  oubUshec  3 
1 '-98 
Coltection  from  thiro  part\ 
payers  o*  reasonable  costs 
of  healthcare  services 
comments  cxje  by  5- " '  98; 
oubltshed  3-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  orograms    approval  and 
promulgation    State  plans 
for  designated  faalities  anc 
pollutants 

"^ennsyKrania    comments 
due  by  5^*i-98   pubiis-hec 
4-10-98 
Air  qualrty  tmpiementatior 
otans   approva'  ar>c 
promulgation    various 
States 

Arkansas    comments  due  r^v 
5-1 1-98,  publishec  4  "C^ 
98 
^ennsy^ania    comments 
due  b>  b- '  1  -98.  pubHshec 
4tQ-98 
Utah,  comments  ckje  by  5- 
14-98,  pubhshec  4  "4  98 
"foxic  substances 
Testing  requirements— 
Bipheny'.  etc     oanficatKX^ 
■comments  due  by  5-11- 
98   published  2-5-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Fladio  stations    tabte  of 
assignments 

Indiana,  comrnents  due  Dy 
5-11-98   published  4  8-9fi 


Dv  ^  ' '  '^.    :M:>is"">e-~  -s -8- 

'eias    jxi'^'^'e"'^   i.j*'  by  5- 

•  ■  ■^f'    :)ar>n<,  ►.*-;,;  ~  c-98 
FEDERAL  RESERVE 
SVSTEM 

"-onsj^ier  leas.'ic    "fv^jts' -•'"•< 
M 
r.''-s-:30S,j'e  ■eo..j)'e~ie'''ts 

:x>'~^''~jni:-si-K)'-    ,_xi-^--.f-'-ts 

.V  25-96 

F  lectronKL  tunc  "a'~iS'e^ 
Meguiatto'  f 

dei'ver-v  cn  eiect'onic 

due  D>   S  'b-^    :.,jr:>iis"ed 
i- 25-98 
p->irr .^nf-saif  v>«x  ca""  n'lC 

•  o'etqrt-tnria'ec 
transactions     ;aar-!^ 
investiQatKO'   er-eto**" 
"ime  r.>encicn;  eii'^t'va'ec 

98    oubUshec  >?'--•*■ 
Ecxja  c^edr  oooorrurety 
Reguiatio'-  B 
:~)isciosj'e  ^eojireme.-its; 
3f»4ive''v  t?»   eiec"c>'"c 
^om'^ontcatKX"     ;x>'~i~ip'^J 
due  D»  t>  ■  "^  iife    :>,j:»iis*'eic 

Irj^r  ,^  ienai'>g    '•^eQjMStio'' 
Z): 

Oisctosu'e  'eoji'»~>«'Tts; 
'.5et'ver>   t:>v   eiecs'mtc 
oo'-i-njni.ca'io'"     ;x,)~'i~'ei*f 
3je  :?v    ;;.  ■  ^-  -if-    :i.jr.-iis^>h-; 
3  25-98 
JrjXP.  ir-  saviriQ?,     Me..3,.i,a'k';>" 

-jisoosj'ff  •eQji'e~if*'i's 
,'5eive»%   t>^    eteijt'cvni. 
j'jxn-^j'-icatw    :3~>~^"^■'^^ts 
Out  D-k  ^-  •  S  9f    ;>.,,'^lis^'ftd 
:-  25-98 

GENERAL  SERVICES 

ADMINISTRATION 

.Acauismor^  'eguiatont 
f  eoerai  sudon  se^^'x'* 
contracts    "3<ia>  ,'«>"" ent 
;aajse    -.XKnments  (Xif^  t;>y 
b  "--g?    >jb*!Shec  3-16- 
98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Children  ana  Familtes 

Admlnistratior 

^ersonai  Resoonsit>itr->   a-c 

Reconoliatior   Ar    >'    '^^t:, 
i-^olementatKX' 
r..ompijte'';zec  SJ3CX>'" 
e'lforcemeT  svs'e-is; 
cx).mments  due  :;n  '-.11- 
98.  publishec  3-25- v»>- 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Pha^macejticaii  a'K  "■■w-ii  a- 
devices    msoe'Cio'  a"»c 


I"' 


l-.-H-- 


\,',,1 


V<,      fl«  /TVinr«:rl.4V      V-f^V 


iqqR  /Rpad. 
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evaluation  reports:  mutual 
reoogrotKxi  of  FDA  and 
Eurapaan  Community 
Mambar  State  oonlomvty 
■aaassment 
procadures,  comments  due 

by  S-11-98;  pUXishad  4- 

10-98 

Hf  *.  '  ■'    *N'"'    Hi  iMAN 

HfWH'^-      .Am    ■    -i.w      -g 
A..tmi'>.<itr  )!^   ." 

K-.        t  ■•    I       '.'••  :icaid: 
Physicians  reierrals  to 
health  care  entities  with 
which  thay  have  hnanaal 
relationships,  comments 
dua  t>y  S-11-98:  cxjbkshed 

H'.  H,-.iN..  I    4Ni':      HBAN 

Mortgage  and  loan  insurance 

programs: 

Home  equity  conversion 
mortgage  program, 
consumer  protection  trom 
excessive  lees,  comments 
due  by  S- 15-98;  published 
3-16- <W 

Indian  AHiiirs  BufiMu 
Indian  Sell-Determination  and 
Education  Assistance  Act: 

Tribal  sell-govemance 
program,  comments  due 
by  5-13-98:  published  2- 
12-98 

l^^rERlOP    -    &•  -v  % 

Land  Mana^tiniani  tiuiodu 
Minerals  marwigement 
Oil  and  gas  leasing — 

Federal  oil  and  gas 
resources:  protection 
against  drainage  by 
operations  on  neart>y 
lands  that  would  result 
in  lower  royalties  trom 
Federal  leases. 
comments  due  by  5-15- 
98:  published  2-24-98 
iK,^rn  '.a  ^-.roAP^MENT 

Endangered  and  threatened 

spaaas: 

Alautian  Canada  goose: 
comments  due  t>y  5- 1 1  - 
98,  published  4  9  98 

INTERIOR  Df  t  A-MtMT 

Outer  Continental  Shell:  oil, 
gas,  and  sulphur  operations: 
Postlease  operations  safety; 
update  and  clarification; 
comments  due  by  5-14- 
98:  published  2-13-98 
Royalty  management: 
Oil  value  tor  royalty  due  on 
lr>dian  leases; 


establishment:  comments 
due  by  5-13-98,  published 
4-9-98 

fidtiofval  f'afK  Service 
National  Park  System: 
Glaoer  Bay  National  Park. 
AK,  commarcM  Ashing 
activities:  convnants  dua 
by  5-15-98:  puMishad  10- 
20-97 
IKTEIVOR  OFPAPTMffT- 
Surfaoa  Mmm^   '^m;iamatK>n 
anil   F  i((xc«"i«rit      'Tflcw 


rectamaiion  pian 

submissions 

KentucKy:  comments  due  by 

5-12-98.  published  4-27- 

96 
Mssissippi:  comments  due 

by  5-14-98:  published  4- 

14-98 
Texas:  comments  due  by  5- 

14  98.  published  4  29-98 

JfS''CF  DFP4RTMFMT 

^>^^.'.tn_,v...c j  ^:  .^ontroMad 
3ubstarx:es 

Modafinil:  placement  mto 
Schedule  IV.  comments 
due  by  5-11-98;  published 
4-14-98 
LABOR  Df  :^A-«'Mf  N' 

:,  t*>  •  OT !  i ;  s    A  ,,1  '!i  1  '1 1  s  t .'  3 1 .  -jn 

Employee  Hetirement  irKXjme 

Security  Aa: 

Employee  benefit  plans 
established  or  maintained 
pursuant  to  collective 
bargaining  agreements, 
negotiated  rulemaking 
advisory  committee;  intent 
to  establish,  comments 
due  by  5-15-98;  published 


4    1  c   rjQ 


«    .  bf  if,  of 


C  -uyqf 
Congress 
Copyright  office  and 

procedures: 

Special  services:  tees; 
comments  due  by  5-11- 

Ofl     n. ifil,<;h»ri   J    1  -Qfl 

Indian  Gaming  Regulatory  Act: 
Class  II  gaming  operations; 
tnbal  self -regulation, 
certification  process; 
comments  due  by  5-11- 
98,  published  3-12-98 
Class  III  gaming  operations; 
fnt>al  sen-regulation, 
certification  process; 
comments  due  by  5-11- 
98.  published  3-12-98 


SMA^_    BUSISESS 
ADWlNiS^RATION 

^.       !      ■  I , -..    '''.'     ■...''*    I'.r '  '.<i'  Is: 

No'      '.     '  I  '  .'»'  f^ule, 
*.i  . "'  . 
T..  A ■^:t^i,r-  ■•  --   .riC 

(■•  i,w.'-^f>nts    ,lut?    :.'y 

98 

SCXilAL  SeCURITY 
AOMINISTRATIOfI 

■  .«v»r.^i   ju',  ^^J»'    so '~. ■'vof s 
ri'".:    >sarHiify  insu'ifx^*  - 

fn, >»/■'*>    SvS!*"""     '!"■■: 

<v»sf'»  ifioaif^ef's 

';)»•>    ->v     -1    ■  '    -^ 

TRANSPORTATION 
^ePARTME^fT 

Coast  Quard 

Alternative  con ve'" NX    •  in^Mj^ 
thresholds,  co""ih:-"s  ^u« 
by  5-15-98:  p..;Misi^:  :'  - 
98 
Drawbridge  operations 
New  Jersey,  com'^ -"'••>    sue 
by  5-11-98,  pubiis.'ieo  4 
10-98 
Ports  and  waterways  safety: 
Pnr>ce  William  Sound.  AK; 
port  access  route  study; 
comments  due  by  5-11- 
98:  published  2-9-98 
Tank  vessels. 
Towing  vessel  safety; 
meetings,  comments  due 
by  5-11  98   Dubliahed  2- 
27-98 

TRANSPORTATION 
DEPAR'-MENT 

►oderai  Aviation 
Administration 
Airworthiness  directives: 
de  Havilland.  comments  due 

by  5-13-98.  published  4- 

13-98 
AERMACCHI,  S.p.A.; 

comments  due  by  5-12- 

98:  published  4-13-98 
Aerospatiale,  comments  due 

by  5-11-98:  published  4- 

10-98 
Airbus:  comments  due  by  5- 

14-98:  published  4-14-98 
Avions  P>enre  RotJin, 

comments  due  by  5-15- 

98;  published  4-20-98 
Boeing,  comments  due  by 

5-11-98;  pubiishfv^  3-26- 

98 
Bombardier,  comr-pn's   :,e 

by  5-14-98:  pubJis-fiec:  4 

14-98 
Bntsh  Aerospace; 

comments  dua  by  5-11- 

98;  publisri*»<"   i  ->  ^8 


CASA        -U)"l  —  f<rT.;     ;:)ue     pv     <>- 

1 '   ->>*    ::»',jDiis"e<^  4   ■■  Q.J< 

ess-ia    :.o.'"-ien!s  due  r'v 
t>-  "•  48    :>.j!:)iishe<::    i  '  4 
98 

■f^S",j'-X..>orves 

Ae'onajTicas    5  A 

:X)"ifnentS  due   Dy    S  '  4 
48    yuDUsheo  4  14  M 

t  -ncxesa  3f  asiieira  .3e 
Aftrrmaotica  S  A 
rx^i^ents  due  D>  S  '  S- 
48    aublisriec  3  16  9^ 

t.  J '  cKXipJwf  ►^  'ance 

:-.o'nnents  due  by  S  ' ." 
^    poDJtsriec!  ^13*8 

F-..T*.Ker    comments  due  5y 
-.  ■  S  98    DuDliSheo  4  1  > 

viKN  Wesnanc  ►-leiicopters 
.  :a     comments  due  Dy  S- 
'V98,  puWisnec!  3-16-98 

■•><.>jstne  Aeconaatiche  e 
M«ccanlc^e  ii  A  M  i  Mode* 
^^laggio  ^  '80  ainxanes 
.xjmments  due  Dy  5- '  ' 
48    3uDiisne<:!  3  i  '  48 

.  ,jais   Air    comments  due 
D>  >  '  ■  98.  puCHished  4- 
10-98 

McDoo-^-eii  Douglas: 

.  CK-T^en's    ;'!ue    t5v    Vll- 

4*^    :)uDMsriei3    .vl>6  48 
'■^<'s-Jl»'yr.     :»m~ients  due 
r;v    ■:>  '  ■    4ft     CKJDi:S.'->e<:   4 
'4  98 
CUss  1"   airspace,  commen's 
due  ^y   ■>  ' '  98,  poDlisned 
4   '  y  48 
Class  r    aifspace    .;:om-ierfs 
d-,^e  Dv  ^  t  '  98    D<jt>iisrie<* 
,:^  .\J98 

TRANSPORTATION 
DEPARTMENT 
Natlor«t  Highway  Traffic 
Safety  Administration 

Consumer   intormat'Or- 

UtiliTv   <-er(c:ie    ar»e. 

COmf'en's  dut"   tjy    S-13- 
48    pv.Diisnec  4  13-98 
Motor  .'^riii_:ie  sa'e'y 
standaros 

"•fd'auHC  Drane  SyS'e^is 
A"'rio<.3<  L>raKe  system, 
equioment  m  medium 
ana  nea/v  vehicles; 
comments  due  by  5-15- 
98,  ;xi:)iisrieG  3  '>=.-98 

TRANSPORTATION 

DEPARTMENT 

Resaarch  and  Special 
Programs  Administration 

P  cei^'^e  sate'y 

.  Oue'ied  na'jrai  gas 
•aui'ties,  sate'y 
s'anoa'ds 

Nationai  "-''»  '^'otec^'C- 
Associa'ion  stanca'd  '  ■■ 
P'Oduction    s'oraqe    a'nj 
handling  o*  liQue'iec 
na'ura'  ga«.    "^ee'iny 


comments  due  by  S  't> 
98    DuDlishec  2->98 

VETERANS  AFFAIRS 
DEPARTMENT 

AcGjiSi'ior^  'eguia'iO'-s 
Seaiec  Dioomg  a.^d 
co'^r'e''*ive  proposals 
comme'""s  due  by   5-^1- 
98,  puDlishec  3-'-' '98 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  DiiiS  trom  the  current 
session  of  Congress  wriich 
have  Decome  Feoera;  .aws    It 
ra,  c>e  ^sed  m  con|unction 
w.r     o.  !JS"  iPubhc  Laws 
Upca'e  Service:  on  202-523- 
664"     ^r-ns  :<■%:    s  aisc  '' 

avaiiaoie  onime  a'  nip;// 
v«"A''A  lara  gov  <edreg 

~  ■  I'  ■PI'   :)'  .a AS  IS  not 
p.jDusned  1'^  -he  Federal 
Register  du'  ma,  pe  O'de'ed 
II     siip  iaA'    :iriGiviOua^ 
pa'^'pr^ie';  lorm  trom  trie 
Supenntenaent  ot  Documents 
US    Government   Pnnting 
Ottice    Wastiington,  DC  20402 
(phone.  202-5i2-1808i    Ti^e 
text  vyill  also  Pe  made 
avaiiaPie  on  'he    nteme'  '■■o''! 
GPQ  Access  a*  rirtp 
v<wv«  access  gpo  gov  su    does. 
Some  ^aws  "!av  ^y  ve'  oe 
Bvaiiapie 

H  R    3579/P  L,   105-174 

'996  Sjppie""'ep'-al 
Appropriations  anC 
Rescissions  Act  .May   1     "998. 
V?  Stat    58: 
LaM   i.i.st   April   29    1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  .s  a  'fee  eiec-rom;.  ma 
notiiica'ion  service  o'  newiy 
enacted  puDMc  laws    ' : 
s..pscripe    seno  t  mar  •? 
listproc(a>lucky,fed.gov  A"h 
the  'ef  message    subscribe 
PUBLAWS-L  "^ou'  Na-^e 

Note,  "nis  service  's  sTic-^y 
for  E-mail  notiticatior  o'  ■^e* 
public  laws    The  "ext  ot  laws 
IS  ne'  .Tvaiiapie  through  this 
service    PENS  cannot  respond 
to  spec  tic  inquiries  sent  to 
this  addres': 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVtCC 

Know  when  to  expect  your  renewal  notice  and  keep  ■  eood  thing  coming.  To  keep  our  subscripdon 

pnccs  ik)wn,  the  (k)vemmcm  Pnnang  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
kMTi  wbcxx  you  will  get  your  rrnewai  noucc  by  chcciang  the  number  that  follows  month/year  code  on 

ihe  u>p  hnc  Kii  your  label  as  shown  m  this  example 


A  rrnf  wal  notice  will  be 
>.«rni  approximately  %  da\>> 
beforr  ttw  «lwwa  date. 


.../  ..... 

/ 

AF^     .jm:tk*i.; 

^L^  / .  .<  . 

XFRDC^      SHITH2  12J 

DbCNT  R  ; 

':>HN  •TH'.-rv. 

JOHN   SMITH 

: 

.  .*    MAIN    .-iTRE'trr 

212    MAIN    STREET 

t 
« 

?^.?RESTv:„:.£  h:   . :  "  i 

PORESrVILLE   KB   20'7r 

To  he  sure  that  your  servKT  conunues  without  interruption,  please  return  your  renewal  notioe  prompdy. 
If  your  suhscnpuon  scrvux  l$  disconunucd,  simply  send  your  mailing  label  from  any  issue  to  the 
Supcnniemicni  of  [Xxrumcnis.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  ciuuife  your  address:  Pteasc  SE.ND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supcnntcndcni  oi  rXKumenix,  Attn    Chief,  Mail  List  Branch,  Mail  Slop:  SSOM,  Washington, 

To  inquire  aiMut  your  subwrripdoo  serrice:   Please  SEND  YCXJR  MAILING  LABEL,  along  with 

your  correspondence,  to  the  Supcnntendcnt  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
stop    SSOM,  WashingitHi.  IX  2()402  9375. 

To  order  a  new  subacriptiofi:    Rease  use  the  order  form  provided  below. 


5468 


"■  Suparlntandant  of  Documanti  Subacrlption  Ordar  Form      Chsrge  your  ordf. 

tt  a  Easy! 

_,wr-o  ^'^^  ^"""^  orders  (202)  512-2250 

jlfcS,  CJtottse  anter  rny  giiuacnptiofts  as  ioiows  Phon^  your  orders  (202)  512-1800 

subscriptions  d    F«Kl«rai  Register    '  "     mcludinq  '^e  .la 'v  '^pde^'a'  Register  'r^onthiy  index  and  List 

of  CFR  Section  .  A"...  •,.  .    ^  -,.-*      ,t  $S0~'  ^a-f-  i)»»r  vpa' 


subscriptions  t    Federal  Remitter    ^^   , 

The  total  cost  of  my  order  is  $  -  iPnce  mciuaes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  om*ormi  nmmm 


KMmKX-iti  •dO»»««/'«n«ntiori  in* 


p^MM  type  or 


Ni'fMt  addr*** 


0«>    S<*«    7lp  :x,x-» 


D«v''m«  or•^t^rm  (xaurtrig  «•«  .:<»:!• 


Pvj((;f\«»«  otdm  'xjmfi**     ^>t:'*K^M'«»i"- 


:  R  nr 


3t  S655  each  per  year 


For  prMKry,  ctiack  box  batow: 

J  Do  rxjt  make  my  name  avaitabte  to  other  mailers 

Chack  mathod  of  pcyfnant 

J  Check  payable  to  SupermterxJent  c4  Docurrwrrts 

JGPO  Deposit  Account 


n 


J  VISA 

-J  MasterCard 

1           1     Itaxptratton  dat«) 

:  !  1  1  M  1 

TTVTT-'^^TT] 

Ttmnk  you  for  your  ordeii 

**jttK>f!iing  mgnttHM*  ..v 

Mai  To:  SupennterxJent  o(  Documents 

PO  Box  371954   Pittsburgh.  PA  15250-7954 
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Briefings  on  how  to  use  the  i'eaerai  Register 

For  information  on  briefings  in  Washington,  DC,  see 

announcement  on  the  inside  cover  of  this  issue. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart979 

[Docket  No  FV9&-979-1  FIR] 

Melons  Grown  in  South  Texas; 
Decreased  Assessment  Rate 


agency:  A^rii.iiWu 

TMIA 

action:  Final  rule. 


a   Mi^t'tuig  Service, 


summary:  The  Department  of 
Agriculture  tDepartment)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  ruie 
which  decreased  the  assessment  rate 
established  for  the  South  Texas  .Me! of, 
Committee  (('ommittee)  under 
Marketing  Order  No   979  for  the  1997- 
98  and  subsechient  !.s.  „:  oe-'ods   The 
Committee  i^  respoiivitiie  tor  lOi.a. 
administratior;  rti  t.he  ,n;<irKet;r!k;  order 
uhich  regulates  the  nanrtiin:,^  of  melons 
e-rovvu  m  South  Texas   .^.jtnonzation  to 
assess  Texas  irieiorj  .handlers  enables  the 
Committee  to  iru.ur  exper.ses  that  are 
-e.isonable  and  necessary  to  administer 
•;;e  prr>grri!;.   The  fiscal  period  began  on 
i )(  torter  1  and  ends  September  30,  The 
assessment  rate  wiH  rensaiii  ii-  effei  • 
indefinitely  unless  modified, 
suspended, or  terminated 
EFFECTIVE  DATE:  [une  H.  I99H 
FOR  FURTHER  INFORMATION  CONTACT: 
I  \nthia  Ca\azos  or  Belinda  G.  (^arza 
McAlien  Mari^eting  Field  Office   Fru:t 
and  \'ege!abie  Programs.  AMS,  USDA, 
1  51  3  Fast  Hacicberr\'.  McMlen,  Texas 
~H50T  telephone   {958)  682-2833,  Fax 
,9.',h!  h82-,5942,  or  George  Kelhan 
T'l-'i  nn.i.a:  .Ativisor   Marketing  Order 
,-\dm!nistration  Branf:h,  Fnii!  and 
V'eijetable  Protjrams,  .AMS,  I.ISDA.  roxsm 
.-^i25-S,  F  Q  Box  964,5fi,  Washington 
DC  20090-6456:  telephone  !202)  721)- 
2491.  Fax:  (202)  205-6632   Smiall 
businesses  may  request  information  on 
compliance  with  this  regulation  by 


contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs   AN"-   USDA,  room 
2525-S,  PO  Box  9645b,  U  ashington.  DC 
20090-6456;  telephone:  (202)  720-2491. 
F.,x    '202)  205-6632 

SUPPLEMENTARY  INFORMATION    I  his  rule 
is  issued  under  M  irKt  t  ;  t;    .^reement 
No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handling  of  melons 
grown  in  South  Texas,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agriculttjjal 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  thij  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  rn^en  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  South  Texas  melon  handlers 
are  subject  to  assessments  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  melons 
Deginning  October  1,  1997,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  thev  present  an 
irreconcilable  (  onfiK  t  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(Al  of  the  Act.  any 
.^-aiiGier  suhiect  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order  anv  provision  of  the  order,  or 
anv  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
hiandier  is  afforded  the  opportunitv  for 
a  hearing  on  the  petition.  .After  \he 
hearing  the  Secretar.-  would  rioe  on  the 
petition  The  Act  provides  that  the 
d. strict  court  of  the  United  States  in  any 
district  in  w^hich  the  handier  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  lurisdiction  to 
review  the  Secretai^'s  ruling  on  the 
petition,  pro\'ided  an  action  is  filed  not 
later  than  20  da\'s  af'er  the  iW.e  of  the 
entrv  of  the  nilinyj 

This  riiie  (  ontn.ues  to  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  1997-98  and 


subsequent  fiscal  periods  from  $0.07  per 
carton  to  $0.04  per  carton. 

The  Texas  melon  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  irom  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  Texas 
melons.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  pubUc  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  1996-97  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee,  in  a  telephone  vote, 
unanimously  recommended  1997-98 
administrative  expenses  of  $100,000  for 
personnel,  office,  and  the  travel  portion 
of  the  compliance  budget.  These 
expenses  were  approved  in  September 
1997.  The  assessment  rate  and  funding 
for  research  projects,  promotion,  and  the 
road  guard  station  maintenance  portion 
of  the  compliance  budget  were  to  be 
recommended  at  a  later  Committee 
meeting. 

The  Committee  subsequently  met  on 
December  16.  1997.  and  unanimously 
recommended  1997-98  expenditures  of 
$158,200  and  an  assessment  rate  of 
$0.04  per  carton  of  melons.  In 
comparison,  last  year's  budgeted 
expenditures  were  $308,000.  The 
assessment  rate  of  $0.04  is  $0.03  lower 
than  the  rate  previously  in  effect.  At  the 
former  rate  of  $0.07  per  carton,  the 
assessment  income  would  have 
exceeded  anticipated  expenses  by  about 
$112,700,  and  the  projected  reserve  of 
$234,269  on  September  30,  1998,  would 
have  exceeded  the  level  the  Committee 
believes  to  be  adequate  to  administer 
the  program.  The  Committee  voted  to 
lower  its  assessment  rate  and  use  more 
of  the  reserve  to  cover  its  expenses.  The 
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amount  necessary  to  administer  the 
program  for  the  1997-98  fiscal  period. 

Major  expenses  recommended  by  the 
Committee  for  the  1997-98  fiscal  year 
include  $84,500  for  personnel  and 
administrative  expenses.  $40,500  for 
compliance.  $23,200  for  research 
projects,  and  $10,000  for  promotion. 
Budgeted  expenses  for  these  items  in 
1996_97  were  $84,500.  $115,500. 
$108,000.  and  $0,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Melon  shipments  for  the  year  are 
estimated  at  3.870.000  cartons,  which 
should  provide  $154,800  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$228,669)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  two  Fiscal  periods' 
expenses;  §979.44). 

'The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
remainder  of  the  Committee's  1997-98 
budget  was  approved  December  23. 
1997.  and  those  for  subsequent  fiscal 
periods  will  be  reviewed  and.  as 
appropriate,  approved  by  the 
Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 


i  nt-  purpose  ui  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  33  producers 
of  South  Texas  melons  in  the 
production  area  and  approximately  16 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 
This  rule  continues  in  effect  the 
assessment  rate  of  $0.04  per  carton 
established  for  the  Committee  and 
collected  from  handlers  for  the  1997-98 
and  subsequent  fiscal  periods.  The 
Committee  unanimously  recommended 
1997-98  expenditures  of  $158,200  and 
an  assessment  rate  of  $0.04  per  carton 
of  melons.  In  comparison,  last  year's 
budgeted  expenditures  were  $308,000. 
The  assessment  rate  of  $0.04  is  $0.03 
less  than  the  rate  previously  in  effect.  At 
the  former  rate  of  $0.07  per  carton  and 
an  estimated  1998  melon  production  of 
3.870,000  cartons,  the  projected  reserve 
on  September  30. 1998.  would  have 
exceeded  the  level  the  Committee 
believes  necessary  to  administer  the 
program.  The  Committee  decided  that 
an  assessment  rate  of  less  than  $0.04 
would  not  generate  the  income 
necessary  to  administer  the  program 
with  an  adequate  reserve. 

Major  expenses  recommended  by  the 
Committee  for  the  1997-98  fiscal  period 
include  $84,500  for  personnel  and 
administrative  expenses.  $40,500  for 
compliance.  $23,200  for  research 
projects,  and  $10,000  for  promotion. 
Budgeted  expenses  for  these  items  in 
1996-97  were  $84,500.  $115,500, 
$108,000,  and  $0,  respectively. 

Melon  shipments  for  the  year  are 
estimated  at  3,870,000  cartons,  which 
should  provide  $154,800  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$228,669)  will  be  kept  within  the 
maximum  permitted  by  the  order 


(approximately  two  fiscal  periods' 
expenses,  §979.44). 

Recent  price  information  indicates 
that  the  grower  price  for  the  1997-98 
marketing  season  will  range  between 
$7.00  and  $9  00  per  carton  of 
cantaloupes  and  between  $5  00  and 
$7.00  per  carton  of  honeydew  melons. 
Therefore,  the  estimated  assessment 
revenue  for  the  1997-98  fiscal  period  as 
a  percentage  of  total  grower  revenue 
will  range  between  .006  and  .004 
percent  for  tantaloupes  and  between 
.008  and  .006  percent  for  honeydew 
melons. 

This  rule  continues  to  decrease  the 
assessment  obligation  imposed  on 
handlers.  While  this  rule  imposes  some 
additional  costs  on  handlers,  the  costs 
are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  are  offset  by  the 
benefits  derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
Committee's  meeting  was  wridely 
publicized  throughout  the  South  Texas 
melon  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  December  16, 
1997.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and.small.  were 
able  to  express  views  on  this  issue. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  South  Texas 
melon  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  January  29,  1998  (63  FR 
4366).  The  interim  final  rule  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  A  60-day 
comment  period  was  provided  for 
interested  persons  to  respond  to  the 
interim  final  rule.  The  comment  period 
ended  on  March  30. 1998.  and  no 
comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 


Federal  Register /Vol.  63.  No    89'Fridav.  May  8    1998 'Rules  and  Regulations 


25389 


List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements,  Melons, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  979  is  amended  as 
follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  979  which  was 
published  at  63  FR  4366  on  January  29. 
1998.  is  adopted  as  a  final  rule  without 
change. 

Dated   Mav4,  1998. 
Robert  C  keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs 
(FR  Doc  98-12291  Filed  5-7-98;  8.45  am) 

WLUNG  CODE  MICMH-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-40-AD;  Amendment 
3fr-10514;  AD  98-10-03] 

RIN2120-AA64 

Airworthiness  Directives;  Allison 
Engine  Company  Model  250-C47B 
Turtx)shaft  Engines 

agency:  Federal  Aviation 
.■\dminisU"ation.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airuorthiness  directive  (AD) 
97-21-09,  applicable  to  .Allison  Engine 
Company  Model  250-C47B  turboshaft 
engines,  that  currently  requires 
replacing  the  engine  main  electrical 
harness  assembly  with  an  improved 
assembly,  installing  a  new 
hydromechanical  unit  (HMU)  and 
electronic;  control  unit  (ECU),  removing 
the  placard  notifvin^  the  pilot  that  the 
overspeed  protection  system  is  disabled, 
and  revising  the  Bell  Helicopter 
Textron.  A  Division  of  Textron  Canada 
L.id    (BHTCi.  Model  40:^  Rotorcraft 
Flight  Manual  (RFM)  This  amendment 
continues  the  requirements  of  the 
current  AD,  but  adds  the  requirement  to 
install  ECUs  with  improved  resistance 
to  corrosion.  This  amendment  is 
prompted  by  reports  of  ECUs  with 
annunciated  hard  faults  due  to 
corrosion  on  internal  connectors.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  uncommanded 
inflight  engine  shutdowns,  which  can 


result  in  autorotation.  forced  landing, 
and  possible  loss  of  the  helicopter. 
DATES:  Effective  Mav  26.  1998. 

The  incorporation  by  reference  of 
Allison  Engine  Company  Alert 
Commercial  Engine  Bulletin  (CEB)  CEB- 
A-73-6010.  dated  October  15,  1996, 
CEB  A- 7 3-601 5.  Revision  1.  dated  July 

30,  1997.  and  Revision  2,  dated  October 

31.  1997,  and  BHTC  Flight  Manual 
BHT-407-FM-1.  Revision  5.  dated  June 
24,  1997.  as  listed  in  the  regulations, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  December 

3,  1997  (62  P-R  61438,  November  18, 
1997). 

The  incorporation  by  reference  of 
Allison  Engine  Company  Alert  CEB-A- 
73-6017,  Revision  1.  dated  February  18. 
1998.  and  Revision  2.  dated  .April  9. 
1998.  is  approved  bv  the  Director  of  the 
Federal  Register  as  of  May  26,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  ".1998 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
.Administration  (F.A.A).  New  England 
Region,  Office  of  the  Regional  Counsel, 
.Attention:  Rules  Docket  No.  97-ANE- 
40- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa  dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  :r.  the  subject  line. 

The  serv  ice  information  referenced  in 
this  AD  may  be  obtained  from  Allison 
Engine  Company,  P  O  Box  420,  Speed 
Code  P-40A,  Indianapolis,  IN  46206- 
0420;  telephone  (317)  230-2720,  fax 
(317)  230-3381.  This  information  may 
be  examined  at  the  F.AA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
Burlington.  MA:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  N\V  ,  suite  700  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Bonnen.  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office. 
FAA.  Small  .Airplane  Directorate,  2300 
East  Devon  .Ave  .  Des  Plaines,  IL  60018; 
telephone  (847)  294-7134.  fax  (847) 
294-7834. 

SUPPLEMENTARY  INFORMATtON:  On 
November  10.  1997.  the  Federal 
Aviation  .Administration  (FAA)  issued 
airworthiness  directive  (.AD)  97-21-09, 
Amendment  39-10162  (62  FR  61438, 
November  18.  1997),  to  require 
replacing  the  engine  main  electrical 
harness  assembly  with  an  improved 
assembly,  installing  a  new 
hydromechanical  unit  iHMU)  and 
electronic  control  unit  (ECU),  removing 
the  placard  notifying  the  pilot  that  the 
overspeed  protection  system  is  disabled, 


and  revising  the  Bell  Heficopter 
Textron,  A  Division  of  Textron  Canada 
Ltd.  (BHTC)  Model  407  Rotorcraft  Flight 
Manual  (RFM).  That  action  was 
prompted  by  development  of  overspeed 
protection  system  modifications  to 
reactivate  the  overspeed  solenoid 
(which  had  been  disabled  in  accordance 
with  AD  96-24-09  to  prevent  engine 
shutdown  due  to  zero  fuel  flow  when 
tripped)  in  conjunction  with  raising  the 
power  turbine  overspeed  trip  point  and 
revising  the  overspeed  system  to  default 
to  a  minimum  fuel  flow  in  the  event  of 
its  activation.  That  condition,  if  not 
corrected,  could  result  in 
uncommanded  inflight  engine 
shutdowns,  which  can  result  in 
autorotation,  forced  landing,  and 
possible  loss  of  the  hehcopter. 

Since  the  issuance  of  that  AD,  the 
FAA  received  reports  of  two  BHTC  407 
rotorcraft  involved  in  incidents  where 
there  was  an  aimtuiicated  hard  fault 
with  the  ECU.  In  each  case,  the  result 
was  a  failed  fixed  event  in  which  the 
pilot  transitioned  to  manual  mode 
without  incident.  The  hard  faults  have 
been  attributed  to  corrosion  on  internal 
connectors.  Subsequent  to  the  incidents, 
the  manufacturer  conducted  an  initial 
investigation  on  returned  ECUs  and 
found  two  additional  units  with 
corrosion  on  internal  connectors. 

Tlie  FAA  has  reviewed  and  approved 
the  teclinical  contents  of  Allison  Engine 
Company  Alert  CEB-A-73-6017, 
Revision  1,  dated  February  18.  1998. 
and  Revision  2.  dated  April  9. 1998,  that 
describes  procedures  for  installing  ECUs 
with  improved  resistance  to  corrosion. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  AD  97- 
21-09  and  continues  to  require 
replacement  of  the  engine  main 
electrical  harness  assembly  with  an 
improved  assembly,  and,  after  replacing 
the  ECU  and  HMU,  removing  the 
"OVRSPD  SYSTEM  INOP"  placard 
required  by  paragraph  (d)  of  AD  96-24- 
09,  revising  the  BHTC  Model  407  RFM. 
These  actions  are  now  required  prior  to 
further  flight,  if  not  already 
accomplished.  In  addition,  this  AD  adds 
a  requirement  to  install  an  ECU  with 
improved  resistance  to  corrosion  within 
45  days  after  the  effective  date  of  this 
AD.  based  upon  the  need  to  protect  the 
affected  engines  against  effects  of 
corrosion.  Installation  of  the  improved, 
corrosion  resistant  ECU  will  meet  the 
requirement  to  install  a  new  ECU.  The 
requirements  of  paragraph  (c)  of  this  AD 
have  been  coordinated  with  the 
Rotorcraft  Directorate.  The  actions  are 
required  to  be  accomplished  in 
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accordance  with  the  service  documents 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-40-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  h»e  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  i  nder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  EXDT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  IS  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  adorfssfs 
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Air  ,....-, J. virtation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
Adoption  of  the  Anuiidtnent 

Accordingly,  piji^uani  ;o  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART   iq      AiRWORTHINESS 
DIHLCnvtS 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701 

§  39.13      [A  •u.'Hled] 

2.  Section  jy  i3  is  amended  by 
removing  Amendment  39-10162.  (62  FR 
61438.  November  18.  1997).  and  by 
adding  a  new  airworthiness  directive. 
Amendment  39-10514.  to  read  as 
follows: 

M-lO-03     AUison  Engin*  Comp*ny: 

Amendment  39-10514.  Docket  97-ANfE- 
40-AD  Supersedes  AD  97-21-09. 
Amendment  39-10162. 
Applicability  Allison  Engine  Company 
Model  250-C47B  turtxjshaft  engines, 
installed  on  but  not  limited  to  Bell  Helicopter 
Textron.  A  Division  of  Textron  Canada  Ltd. 
(BHTC)  Model  407  helicopters. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  t)een  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 


of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  spjecific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
uncommanded  inflight  engine  shutdowns, 
which  can  result  in  autorotation.  forced 
landing,  and  possible  loss  of  the  helicopter, 
accomplish  the  following; 

(a)  Prior  to  further  flight,  replace  the  engine 
main  electrical  harness  assembly,  jMirt 
number  (P/N)  23062796.  with  an  improved 
assembly.  P/N  23065805,  in  accordance  with 
Allison  Engine  Compiany  Alert  Commercial 
Engine  Bulletin  (CEB)  CEB-A-73-6010, 
dated  October  15.  1996. 

(b)  Prior  to  May  20.  1998,  install  a  new 
hydromechanical  control  unit  (HMU)  and 
electronic  control  unit  (ECU)  in  accordance 
with  Allison  Engine  Company  Alert  CEB-A- 
73-6015.  Revision  1,  dated  July  30, 1997,  or 
Revision  2.  dated  October  31,  1997. 

(c)  After  completing  the  requirements  of 
paragraph  (b)  of  this  AD,  and  prior  to  further 
flight; 

(1)  Remove  the  "OVRSPD  SYSTEM  INOP" 
placard  required  by  paragraph  (d)  of  AD  9&- 
24-09.  and 

(2)  Revise  the  FAAapproved  Rotorcraft 
Flight  Manual  (REM)  by  removing  the  pages 
added  by  paragraph  (f)  of  AD  96-24-09,  and 
incorporate  BHTC  REM  BHT-407-FM-1. 
Revision  5,  dated  June  24,  1997. 

(d)  Within  45  days  after  the  effective  date 
of  this  AD.  install  a  corrosion  resistant 
electronic  control  unit  (ECU)  in  accordance 
with  Allison  Engine  Compan',  A'l  .-•  CEB  A- 
73-6017.  Revision  1.  dated  F  •'r  .a.'%   :  h 
1998.  or  Revision  2.  dated  April  9,  1998. 
Installation  of  a  corrosion  resistant  ECU  in 
accordance  with  this  paragraph  will  satisfy 
the  requirement  in  paragraph  (b)  of  this  AD 
to  install  a  new  ECU. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
service  documents: 
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Document  No 

Pages 

Revision 

Date 

Allison  Engine  Company  Alert.  CEB-A-73-6010  „ 

1-7  

Origin^ 

October  15.  1996. 

Total  pages  7. 

Bhtc  Rotorcraf  ►^iign;  Wanua;  Bh'-^^OT-pM-I  

Cover  .„ _. 

5  

3  

5  

5  

5  ™ 

4  ..„   ...» 

5 

4  

5  

5  „ 

5  ._ 

June  24,  1997. 

NP 

A.B „ 

C/D  

1-3  

July  30,  1996. 
June  24.  1997. 
June  24,  1997. 
June  24.  1997. 

- 

1-4-1-7  „ 

1-8  

1-13  

1-14    

!vove~ii>e'  i    1996. 

November  4.  1996 
June  24.  1997 

1_14A/14B 

1-19/1-20  

2-3     

June  24,  1997. 
June  24,  1997. 
June  24.  1997 

2-4  

1  

5  

March  8.  1996 

2-7-2-10  

2-13.  2-14  

3-3-3-5  

3-6      

June  24.  1997 

5  

5  .„ „ 

2  

5  „ 

6  

2 

5  .„ 

June  24.  1997. 
June  24,  1997. 
May  9.  1996. 
June  24.  1997. 
June  24,  1997. 

3-7.  3-8  

3-15  

3-16  

3-17-3-22  

4-5.  4-6  

4-9  

4-10-4-12  

May  9.  1996. 
June  24,  1997. 

5  

June  24. 1997. 

Original 

5  

February  9.  1996. 
June  24.  1997. 

Total  pages:  40. 

Alh<;nn  Fnninp  Onrnrii^pv  Alf*r!    CF&— A— 73 — 6015             .... 

1-4  

1  

July  30.  1997. 

Total  pages  4 

Allisor  Engine  Company  Alert.  CEB-A-73-6015  

1-4   

2  ...._ _ 

October  31.  1997. 

Total  pages  4. 

Allison  Engine  Company  Alert,  CEB-A-73-6017 _ _ „ 

1-5  

1  „ 

February  18.  1998. 

Total  pages:  5 

AiiKon  Fnoine  CorrtDanv  Alert   CEB-A-73— 6017          

1-5  

2  

Apnl9.  1998. 

Total  pages  5 

(h)Th('  ii!C(jrpx)ralK)r.  tn  r»-ter>-!!tp  o: 
Allison  Engine  (kimpanv  Aien  (liB-A- "  i- 
6010.  dated  October  15. 1996,  CEB  .A-r.i- 
W)15    Revision  1    dated  lulv  30.  1997,  and 
Rpvision  2   dated  CX:t()ber  "il,  1997.  and 
BHTC.  RFM  BHrr-40--FM-l    Revision  5, 
ilHted  lune  24    199^.  was  approved 
previouslv  tu'  ine  Di.'^c:'or  of  the  Federal 
Register  as  of  Decemt>er  3    1997  162  FK 
bl438.  NovemhxT  18,  199"i 

(i)  The  incorporation  by  reference  nf 
Allison  Engine  (ximpany  .Alert  dB-A-:":*- 
h017   Revision  1.  dated  Februarv'  18,  1998 
d:id  Revision  2.  dated  April  9,  1998,  is 
approved  bv  the  Director  of  the  Federal 
Register  in  accordance  with  5  L'  S  C   552(a) 
and  1  CFR  part  51  as  of  Mav  26.  1998 

lii  Qjpies  of  these  service  documents  mav 
'■I*'  obtained  from  .Allison  Engine  (,om,pan\ 
P  O   Box  4  20,  Speed  Code  P-40A, 
Indianapolis,  IN  46206-0420,  telephone  1317) 
230-2720.  fax  (317)  230-3381   Copies  mav  be 
insf>ected  at  the  F.AA   New  England  Region 
Office  of  the  Regional  Ckiunsel,  12  ,Nevv 
England  Executivn  F'arfc,  Burimgton    MA;  or 
at  the  Office  of  the  Federal  Register,  800 


No.'-tn  Capitol  Street.  NW.,  suite  700, 
Washington.  DQ 

(k)  This  amendment  becomes  effective  on 
May  26.  1998 

Issued  in  Burlmgtor,   Massachusetts,  on 
Ar)ri!  29   1998 
Thorn  a*  .\.  Boudreau. 

Acting  Manager.  Engine  and  Propeller 
Direi-tomie  Aircraft  Certification  Service. 

FK  [>:k    98-12063  Filed  5-7-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERtOR 

Office  o<  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Pan  918 
[SPATS  No    LJ^-C'7-FOP: 

Louisiana  Regulatory  Prograrr 

AGEfCv:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior 

ACT10K:  Final  i^le;  approval  of 

amendment. 

summary:  OSM  is  approving  a  proposed 
ainendrTient  to  the  Louisiana  regulatory 
p rostra:';    ."hereinafter  referred  to  as  the 

;   u,  <;;:;;  program")  under  the  Surface 
M...!.ii  V  i  : j^-x)!  and  Reclamation  Act  of 
1977  (SMCRA).  Louisiana  proposed 
revisions  to  and  additions  of  regulations 
pertaining  to  definitions,  request  for 


i  >  t  .■ 
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hi'ariiij<.  [xTinmrnj^  rfij'iiriMncnis.  small 
operator  assistance  pro^ram.  bond 
release  requirements,  performance 
standards,  and  enforcement  procedures/ 
civil  penalties.  The  amendment  is 
intended  to  revise  the  Louisiana 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATES:  May  «.  1998. 
FOA  FURTHER  INFORMATION  COKTACT: 
Michael  C.  Wolfrom.  Director,  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
East  Skellv  Drive.  Suite  470.  Tulsa. 
Oklahoma  74135-6548.  Telephone: 
(918) 581-6430. 
SUPPLOiefTARY  INFORMATION: 
I.  Background  on  the  Louisiana  Program 
II  Submission  of  the  Proposed  Amendment 
III.  Duvctor's  Findings 
[V  Summary  and  Disposition  of  Comments 

V.  Dlrvctor's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Louisiana 
Program 

On  October  10.  1980.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Louisiana  program.  Background 
Information  on  the  Louisiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  October  10.  1980.  Federal  Register 
(45  PR  67340).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  918.15  and  918.16. 


IJ.  .Submission  ol  Iht-  t'ropo.s*?!! 
Amendment 

By  letter  dated  October  24.  1997 
(Administrative  Record  No.  LA-362), 
Louisiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Louisiana  submitted  the 
proposed  amendment  in  response  to  a 
lune  17.  1997.  letter  (Administrative 
Record  No.  LA-361)  that  OSM  sent  to 
Louisiana  in  accordance  with  30  CFR 
732.17(c). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 
19.  1997.  Federal  Register  (62  PR 
61712).  and  in  the  same  document 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  the  adequacy  of 
the  proposed  amendment.  The  public 
comment  period  closed  on  December 
19.  1997.  Because  no  one  requested  a 

Eubiic  hearing  or  meeting,  none  was 
Bid. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
Section  2725..  Reclamation  plan:  ponds, 
impoundments,  bank,  dams  and 
embankments,  and  Section  6507., 
Service  of  notices  of  violation  and 
cessation  orders.  OSM  notified 
Louisiana  of  these  concerns  by 
electronic  mail  dated  March  12,  1998, 
(Administrative  Record  No.  LA-362.07). 

By  letter  dated  March  24,  1998 
(Administrative  Record  No.  AL-362.09). 
Louisiana  responded  to  OSM's  concerns 


by  submitting  additional  explanatory 
information  and  revisions  to  its 
proposed  program  amendment. 
Louisiana  proposed  additional  revisions 
to  paragraph  A.  and  A. 2.  of  Section 
2725..  Reclamation  plan:  ponds, 
impoundments,  bank,  dams  and 
embankments.  Because  the  additional 
information  merely  clarified  certain 
provisions  of  Louisiana's  proposed 
amendment.  OSM  did  not  reopen  the 
public  comment  period. 

Ill    Dimtor  K  Findings 

Set  forth  below,  pursuant  to  SMCR.\ 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Louisiana's  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

The  proposed  State  regulations  listed 
in  the  table  below  contain  language  that 
is  the  same  as  or  similar  to  the 
corresponding  sections  of  the  Federal 
regulations.  Differences  between  the 
proposed  State  regulations  and  the 
Federal  regulations  are  nonsubstantive. 


Topw 


Deflnmons  "other  treatment  tadMies.*  "prevousiy  mined  area."  arxl 
'qualified  laboratory" 

Reclamation  plan  PorxJs.  Impoundments.  Bank.  Dams  and  Embank- 
ments— General 

Prime  Farmlands  Issuance  ol  Permit  

Eligibility  tor  AssistarKe    „ 


Program  Services  and  Data  Requirements 
Applicant  Liabtlity  .._. — 


Backtillirig  and  Grading  Thin  Overtxjrden  

Backfilling  and  Grading   Thick  OvertMirden „ 

Pnme  Farmland  Soil  Removal ....^.. 

Prime  Farmland  Soil  Replacement 

Servce  ol  r^otices  ol  Violation  arxl  Cessation  Orders 
Procedures  tor  Assessment  Conference 


State  Regulatx>n 


Secton  105 


Section  2725.A.  A.2.,  A.3..  A.3.a.. 
C.I.,  andF. 

Section  2907  C.5  

Section  3706.A.2.a.  and  A2.b 


Section  37 11. A.,  B.I.  through  B.6 
Section  3717.A.,  A^.,  and  A.3  


Section  5411. A  ... 
Section  5413.A  ... 
Section  5503.A.2 
Section  5507.A.4 
Sectioo  6507.A.2 
Secton  6915.8.1. 


Federal  Counterpan  Regulation 


30  CFR  701  5  and  795  3. 

30  CFR  78025(8).   ia)(2).  (a)(3). 

(a)(3)(i).  (c)(3).  and  (f). 
30  CFR  785.17(e)(5). 
30       CFR       795.6(a)(2)(i)       ana 

(a)(2)(ii). 
30  CFR  795.9(b)(1)  through  (b)(6). 
30    CFR    795.12(a).    (a)(2).    and 

(a)(3). 
30CFR816,104(a). 
30  CFR  816.106(a). 
30  CFR  823.12(C)(2). 
30  CFR  823  14(d). 
30  CFR  843.14(a)(2) 
30  CFR  845.18(b)(1). 


Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Louisiana's  prop>osed 
regulations  are  no  less  effective  than  the 
Federal  regulations. 

B.  Section  2537  Permit  Application 
Requirements 

Louisiana  proposed  to  delete 
paragraph  All.  regarding  cross 


sections,  maps,  and  plans  from  its 
regulations.  The  Director  is  approving 
this  deletion  because  OSM  deleted  the 
Federal  counterpart  regulation  from  its 
regulations  that  was  previously  found  at 
30  CFR  779.25(a)(ll)  (See  59  PR  27932. 
dated  May  27,  1994). 


C.  Section  3705.  Eligibility  for 
Assistance 

At  paragraph  A. 2.,  an  applicant  is 
eligible  for  assistance  if  his  or  her 
probable  total  actual  and  attributed 
production  from  all  locations  does  not 
exceed  100,000  tons  during  any 
consecutive  12-month  period  either 
during  the  term  of  his  or  her  permit  or 
during  the  first  five  years  after  issuance 
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of  his  or  her  permit,  whichever  period 
is  shorter.  Louisiana  proposed  to 
increase  the  tonnage  limit  to  300.000 
tons  The  Director  is  approving  this 
tonnage  increase  because  it  will  result 
m  the  State  regulation  being  no  less 
effective  than  the  counteqaart  Federal 
njgulation  at  30  CFR  795.6(a)(1). 

D  Section  4501   Procedures  for  Seeking 
Release  of  Performance  Bond 

Louisiana  proposed  to  add  new 

paragraph  A.3,  that  requires  each 
application  for  each  phase  of  bond 
release  to  intiude  a  notarized  statement 
certifvmg  that  all  applicable  reclamation 
activities  have  been  accomplished  m 
accordance  with  the  requirements  of  the 
State  .^ct.  the  regulatorv  program,  and 
the  approved  reclamation  plan 
Louisiana  also  proposed  to  redesignatt* 
old  paragraph  A.3  as  A. 4.  The  Director 
is  approving  the  revisions  because  the 
resulting  regulations  will  be  no  less 
effective  than  the  counterpart  Federal 
regulations  at  V)  CFR  800.40  (a)(2)  and 
(a)(3). 

E.  Section  5333.  Hydrologic  Balance: 
Impoundments 

Louisiana  proposed  to  add  new 

paragraph  A.l    that  requires 
impoundments  meeting  the  Class  B  orC 
criteria  for  dams  in  the  US  Department 
of  .Agriculture,  Soil  Conser\ation 
Service  Technical  Release  No.  60  (120- 
\'I-rR60.  Oct.  1985),  ■Earth  Dams  and 
Reservoirs,"  to  comply  with  the 
"Minimum  Emergency  Spillway 
Hydrologic  Criteria"  table  in  TR-60  and 
the  requirements  of  Section  5333. 
Louisiana  also  proposed  to  redesignate 
paragraphs  A.l.  through  A.  12.  as 
paragraphs  A. 2.  through  A. 13.  The 
Director  is  approving  these  revisions 
because  they  will  not  render  the  State 
regulations  less  effective  than  the 
counterpart  Federal  regulations  at  30 
CFR  816.49. 

F.  Section  6913.  Procedures  for 
Assessment  of  Civil  Penalties 

Paragraph  B  of  this  section  pertains 
to  procedures  the  State  can  use  to  serve 
a  person,  who  is  issued  a  violation 
notice  or  cessation  order,  a  copy  of  the 
proposed  civil  penalties  assessment  and 
the  worksheet  showing  the  computation 
of  the  proposed  assessment.  Louisiana 
proposed  to  add  a  new  and  alternative 
provision  for  serving  these  documents. 
The  new  provision  allows  the  State  to 
use  any  means  consistent  with  the  rules 
governing  service  of  a  summons  and 
complaint  under  the  Louisiana  Rules  of 
Civil  Procedure  The  Director  is 
approving  the  new  provision  because  it 
is  no  less  effective  than  the  counterpart 


Federal  regulation  at  30  CFR 

843  14(a)(2) 

G  Section  6917  Request  for  Hearing 

At  paragraph  A..  Louisiana  aiiows  a 
person  charged  with  a  violation  15  days. 
from  the  date  of  service  of  the 
conference  office's  action,  to  contest  the 
proposed  penalty  or  the  fact  of  the 
violation  by  submitting  a  petition  and 
an  amount  equal  to  the  proposed 
penalty  Louisiana  proposed  to  change 
from  15  days  to  30  days  the  amount  of 
time  for  contesting  the  proposed  penalty 
or  the  fact  of  the  violation  after  the  date 
of  ser\'ice  of  the  conference  office's 
action.  The  Director  is  appro\ing  this 
revision  because  it  will  make  the  State 
regulation  no  less  effective  than  the 
counterpart  Federal  regulation  at  30 
CFR  845. 19(a) 

H  Section  7105  Procedure  for 
Assessment  of  Individual  Civil  Penalty 

Louisiana  proposed  to  revise 
paragraph  C.  to  read  as  follows: 

C.  Service  For  purposes  of  this  Section, 
service  is  sufficient  if  it  would  satisfy  the 
Louisiana  Rules  of  Civil  Procedure  for  service 
of  a  summons  and  complaint.  Service  shall 
be  complete  upon  tender  of  the  notice  of 
propwsed  assessment  and  included 
information  or  of  the  certified  mail  and  shall 
not  be  deemed  incomplete  because  of  refusal 
to  accept. 

The  Director  is  approving  this 
revision  because  it  is  no  less  effective 
than  the  counterpart  Federal  regulation 

at  30  CFR  846, 17(c). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

OSM  solicited  public  comments  on 
the  proposed  amendment,  but  none 
were  received. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Louisiana 
program. 

In  a  letter  dated  November  17,  1997 
(Administrative  Record  No.  LA-362i)4), 
the  U.S.  Army  Corps  of  Engineers 
responded  that  Lcuisiana's  changes  to 
its  program  were  satisfactory  to  their 
agency.  The  U.S.  Department  of  the 
Interior's  Fish  and  Wildlife  Service  also 
submitted  comments  in  a  letter  dated 
November  17,  1997  (Administrative 
Record  No.  LA-362. 05).  this  agency 
stated  that  it  had  no  objections  to  the 
proposed  amendments  to  Louisiana's 
Surface  Mining  Regulations  and  that  the 
changes  should  result  in  greater 
program  consistency  and  should  not 


adversely  impact  fish  and  wildlife 
resources  within  their  trusteeship. 

Eniironmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  emendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authonty  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  None 
of  the  revisions  that  Louisiana  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  the 
EPA's  concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  EPA 
(Administrative  Record  No.  LA-362. 01). 
The  EPA  did  not  respond  to  OSM's 
request. 

State  Historical  Fivservation  Officer 
(SHPOj  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP). 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  sohcited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  LA-362. 02). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request. 

V.  Dirpctur  >■  !)»•(  ividti 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Louisiana 
on  October  24. 1997.  and  as  revised  on 
March  24,  1998. 

The  Director  approves  the  regulations 
as  proposed  by  Louisiana  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  regulations 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

The  Federal  regulations  at  30  CFR 
Part  918,  codifying  decisions  concerning 
the  Louisiana  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinafif>n* 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
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(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  reauired  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 


provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 


Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subt«Hts  in  30  CFR  Part  91 R 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated   April  28.  1997. 
Hrt»nl  VNahlquLst. 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  918  is  amended 
as  set  forth  below 

PART  91S— LOUISIANA 

1.  The  authonty  citation  for  Part  918 
continues  to  read  as  follows: 

Authority:  30  U  S.C.  1201  ef  seq. 

2.  Section  918.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§918  15     Approval  o(  Louisiana  regulatory 
program  amendments 


Ongtnal  amendment  sutKnission 
date 


Date  of  final  putXication 


Citation/ descnption 


October  24,  1997 


May  8.  1998 


Sections  105.;  2537.A.11.;  2725.A..  A2..  A3..  A.3.a..  C.1..  P 
2907.C.5.;  3705.A2.,  A.2a..  A.2.b.;  3711.A.,  B.I  mrough  B  6. 
3717.A.,  A^.,  A.3.;  4501. A.3..  A.4.;  5333.A.1.  tfirougti  A  13. 
5411  A.,  5413.A.;  5503.A.2.;  5507.A.4.;  6507.A2.:  6913  .B. 
6915.8.1.;  6917.A.;  7105.C. 
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L  BRAHY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  260 

[Docket  No.  96-6  CARP  DSTRA] 

Determination  of  Reasonable  Rates 
and  Terms  for  the  Digital  Performance 
of  Sound  Recordings 

AQENCV:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Final  rule  and  order. 

summary:  The  Librarian  of  Congress, 
upon  recommendation  of  the  Register  of 


Copyrights,  is  announcing  the 
determination  of  the  reasonable  rates 
and  terms  for  the  compulsory  license 
permitting  certain  digital  performances 
of  sound  recordings. 

EFPECTIVE  DATE:  May  8.  1998. 

ADDRESS(ES):  The  full  text  of  the  public 
version  of  the  Copyright  Arbitration 
Royalty  Panel's  report  to  the  Librarian  of 
Congress  is  available  for  inspection  and 
copying  during  normal  working  hours 
in  the  Office  of  the  General  Counsel, 
lames  Madison  Building,  Room  LM- 
403,  First  and  Independence  Avenue, 
SE  .  Washington.  DC,  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  O.  Carson,  General  Counsel,  or 
Tanya  Sandros.  Attorney  Advisor, 
Copyright  Arbitration  Royalty  Panel 
(CARP),  PO  Box  70977.  Southwest 


Station.  Washington.  DC.  20024. 
Telephone  (202)  707-8380.  Telefax: 
(202) 707-8366. 

SUPPLEMENTARY  INFORMATION: 

I.  Backi^rtuinii 

The  Digital  Performance  Right  in 
Sound  Recordings  Act  of  1995 
(DPRSRA),  Public  Law  104-39,  109  Stat. 
336,  amended  section  106  of  the 
Copyright  Act.  title  17  of  the  United 
States  Code,  to  give  sound  recording 
copyright  owners  an  exclusive  right, 
subject  to  certain  limitations,  to  perform 
publicly  sound  recordings  by  digital 
audio  transmissions.  17  U.S.C.  114.  The 
bill  affords  certain  digital  transmission 
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services  a  compulson,'  license  to 
perform  digital  sound  recordings 
publicly  The  purpose  of  the  bill  is  "to 
provide  copyright  holders  of  sound 
recordings  with  the  ability  to  control  the 
distribution  of  their  product  by  digital 
transmissions,  without  hampering  the 
arnval  of  new  technologies,  and  without 
imposing  new  and  unreasonable 
burdens  on  radio  and  television 
broadcasters  "  S  Rep  No.  104-128.  at 
\5  (1995) 

All  non-exempt  digital  subscription 
transmission  ser\  ices  are  eligible  for  the 
statutoPt'  license,  provided  that  thev  are 
non-interactive  and  comply  with  the 
terms  of  the  license  The  statute  requires 
that  the  service  not  violate  the  "sound 
recording  performance  complement." 
not  publish  in  advance  a  schedule  of  the 
programming  to  be  performed,  not  cause 
anv  re<:eivmg  device  to  switch  from  one 
program  channel  to  another,  include  m 
each  transmission  certain  identifying 
information  encoded  in  each  sound 
recording,  pay  the  royalty  fees  and 
comply  with  the  associated  terms,  and 
comply  with  anv  recordkeeping 
requirements  promulgated  by  the 
Copvright  Office.  -  1'  L'  S.C. 
n4(d)12)(AHE)and  n4(n(2H5). 

The  reasonable  lenris  and  rates  of  the 
section  114  statuton,'  license  are 
determined  by  voluntar\'  negotiations 
among  the  parties  and.  where  necessary, 
compulsory  arbitration  conducted  under 
chapter  8  of  the  Copvright  Act,  title  17. 
17  U.S.C.  114(f1 

II  The  CARP  Proceeding  To  Set 
Reasonable  Rates  and  Terms 

On  December  1,  1995,  the  Librarian  of 
Congress  (Librarian)  initiated  the 
statutorily  mandated  six  month 


'  (7)  The  "sound  recording  performance 
complement"  is  the  transmiMion  during  any  3-hour 
period,  on  a  particular  channel  used  by  a 
transmitting  entity,  of  no  more  than — 

(A)  3  different  selections  of  sound  recordings 
from  any  one  phonorecord  lawfully  distributed  for 
public  performance  or  sale  in  the  IJnited  States,  if 
no  more  than  2  such  selections  are  transmitted 
consecutively;  or 

(B)  4  different  selections  of  sound  recordings — 
(i)  By  the  same  featured  recording  artist:  or 

(ii)  From  any  set  or  compilation  of  phonorecords 
lawfully  distributed  together  as  a  unit  for  public 
performance  or  sale  in  the  United  States,  if  no  more 
than  three  such  selections  are  transmitted 
consecutively:  Provided,  That  the  transmission  of 
selections  in  excess  of  the  numerical  limits 
provided  for  in  clauses  (A)  and  (B)  from  multiple 
phonorecords  shall  nonetheless  qualify  as  a  sound 
recording  peribnnaoce  complement  if  the 
programming  of  the  multiple  phonorecords  was  not 
willfully  intended  to  avoid  the  numerical 
limitations  prescribed  in  such  clauses. 

17  U.S.C.  114(j)(7). 

^  See  Notice  of  Proposed  Rulemaking,  61  FR 
22004  (May  13,  1996):  Notice  of  Proposed 
Rulemaking.  62  FR  34035  (June  24.  1997). 


negotiation  period  within  30  days  of  the 
enactment  of  the  DPRSR.^,  pursuant  to 
section  114(f)(1)  of  the  Copyright  Act, 
with  the  publication  of  a  notice 
initiating  the  voluntary  negotiation 
process  for  determining  reasonable 
terms  and  rates  of  rovaltv  payments.  See 
60  FR  61655  (December  1 .  1995)  In  the 
notice,  the  Library  instructed  those 
parties  with  a  signifu_arit  interest  m  the 
establishment  of  the  reasonable  terms 
and  rates  for  the  section  114  license  to 
file  a  petition  with  the  Copynght  Office 
no  later  than  August  1,  1996,  in  the 
event  that  the  interested  parties  were 
unable  to  negotiate  an  agreement.  Id. 

.Accordingly,  the  Recording  Industry 
Association  of  America  iRLA.\)  tiled  a 
petition  with  the  Copynght  Office  in 
whioh  it  asked  the  Office  to  initiate  an 
a-i-bitration  proceeding  pursuant  to 
chapter  8  of  the  Copyright  Act.  After 
making  a  determination  that  the 
petitioner  RIAA  had  a  significant 
interest  m  the  proposed  CARP 
proceeding,  the  Librarian  published  a 
notice  setting  the  schedule  for  the  45- 
day  preconlroversy  discovery  period 
and  announcing  the  date  for  the 
initiation  of  the  180-day  arbitration 
period.  61  FR  40464  (August  2,  1996). 
The  exchange  of  documents  during  the 
precontroversy  discovery  period  did  not 
proceed  smoothly,  requiring  the  Office 
to  reschedule  portions  of  the  discovery 
period  and  vacate  the  scheduled  date  for 
the  initiation  of  the  CARP  See  Order  in 
Docket  No   96-5  CARP  DSTRA 
(September  18,  1996):  Order  in  Docket 
No.  96-5  CARP  DSTRA  (November  27. 
1996).  The  Librarian  announced  the 
initiation  of  the  180-day  arbitration 
period  following  the  conclusion  of  the 
discovery  period  and  the  resolution  of 
all  pending  motions,  62  FR  29742  Oune 
2,  1997). 

The  Parties 

There  are  four  parties  to  this 
proceeding:  three  digital  audio 
subscription  services  (the  Services)  and 
the  Recording  Industry'  Association  of 
America  (RIAA). 

1.  The  Recording  Industry  Association 
of  America,  Inc.  (RI.\A)— RIAA 
represents  a  collective,  consisting  of 
m.ore  than  275  record  labels,  established 
for  the  express  piupose  of  administering 
the  rights  of  these  sound  recording 
copyright  owners.  RIAA  represents  the 
interests  of  its  members  who  are  the 
copyright  owners  of  more  than  90%  of 
all  legitimate  sound  recordings  sold  in 
the  United  States.  Record  companies 
own  the  copyrights  in  the  sound 
recordings. 

2.  Digital  C^ble  Radio  Associates 
(DCR) — A  digital  audio  service 


established  in  the  United  States  in  1987 
by  the  Jerrold  Commimications  Division 
of  General  Instrument  Corporation. 
Current  partners  include  Warner  Music, 
Sony  Corporation,  EMI.  Time  Warner 
Cable,  Continental  Cablevision,  Comcast 
Cable,  Cox  Cable,  and  Adelphia  Cable. 

3.  Digital  Music  Express,  Inc. 

(DMX) — A  digital  music  subscription 
service  established  in  1986  as 
International  Cablecasting  Technologies, 
Inc.  In  1997,  DMX  merged  into  TCI 
Music.  Inc.,  a  publicly  traded  company 
with  approximately  80%  of  its  shares 
held  by  TQ.  Inc. 

4.  Muzak.  L.P.— With  roots  dating 
back  to  1922.  Muzak  is  America's  oldest 
background  music  provider  for 
businesses.  In  the  1920s  and  1930s, 
Muzak  was  part  of  the  consumer  music 
market  until  driven  out  of  that  market 
by  the  growing  popularity  of  radio. 
Muzak  remained  out  of  the  market  until 
March,  1996,  when  it  began  providing 
27  channels  of  digital  music  under  the 
name  DiSHCD,  as  part  of  EchoStar's 
satellite-based  DiSH  Network. 

The  Position  of  the  Parties  at  the 
Commencement  of  the  Proceeding 

RIAA,  representing  the  interests  of  the 
sound  recording  copyright  owners, 
requested  a  royahy  rate  set  at  41.5%  of 
a  Service's  gross  revenues  resulting  from 
U.S.  residential  subscribers,  or  in  some 
circumstances,  a  flat  rate  minimum  fee. 
RepKJrt  of  the  Copyright  Arbitration 
Royalty  Panel  (Report)  1  33.  RIAA  also 
agreed  to  be  named  the  single  entity  to 
collect,  administer,  and  distribute  the 
royalty  fees.  Report  1  184.  RIAA 
proposed  additional  terms  concerning 
the  timing  of  payments,  statements  of 
accounts,  retention  of  records,  and 
audits.  Report  1  33. 

The  three  digital  audio  subscription 
services  requested  a  royalty  rate  ranging 
from  a  low  of  0.5%  to  a  high  of  2.0% 
of  gross  revenues  resulting  from  U.S. 
residential  subscribers,  and 
unanimously  opposed  a  flat  rate 
minimum  fee.  Report  H  34-36,  172. 
The  Services  proposed  that  a  single 
private  entity  or  a  government  agency  be 
named  for  purposes  of  administering  the 
royalty  fees,  but  proposed  submitting 
payments  on  a  quarterly  basis  rather 
than  a  monthly  basis.  Report  H  184- 
185.  In  addition,  the  Services  proposed 
terms  concerning  recordkeeping  and 
audits,  confidentiality  of  business 
records,  and  payment  terms  for 
distributing  license  fees  among  featured 
artists  and  nonfeatured  musicians  and 
vocalists. 
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The  Panel's  Determination  of  a 
Reasonable  Rate 

The  Panel  evaluated  the  four  statutory 
objectives. '  and  their  component  parts, 
in  light  of  the  evidence  and  determined 
that  the  digital  audio  subscription 
services  should  pay  a  royalty  fee  of  5% 
of  gross  revenues  resulting  from  U.S. 
residential  subscribers  Report  11  196. 
200.  This  rate  represents  the  midpoint 
of  the  range  of  possible  license  rates  that 
the  Panel  considered  appropriate  (but 
not  the  midpoint  of  the  parties" 
proposals).  The  Panel  further  concluded 
that  there  was  no  reason  to  impose  a 
minimum  license  fee  on  the  Services  at 
this  point,  and  consequently,  it  rejected 
RlAA"s  proposal  to  set  a  minimum  fee 
based  on  a  flat  rate.  Report  t  204. 

In  making  this  determination,  the 
Panel  followed  the  precedent  set  in 
prior  rate  adjustment  proceedings 
conducted  by  the  former  Copyright 
Royalty  Tribunal  and  other  CARP 
panels  which,  as  a  first  step,  determined 
a  range  of  possible  rates  after 
considering  different  proposed  rates 
based  on  negotiated  licenses  or 
analogous  marketplace  models.  Report  1 
123.  See  also,  1980  Adjustment  of  the 
Royalty  Rate  for  Coin-Operated 
Phonorecord  Players.  46  FR  884 
(January  5.  1981).  and  the  1997  Rate 
Adjustment  of  the  Satellite  Carrier 
Compulsory  License  Fees.  62  FR  55742 
(October  28.  1997).  Each  party  offering 
a  "benchmark  "  rate  contends  that  the 
rate  it  offers  represents  the  cost  for 
similar  products  in  analogous  markets. 
The  Panel  considered  three  benchmarks, 
weighing  each  in  light  of  the  record 
evidence  to  determine  whether  the 
proposed  models  shed  light  on  how  the 
marketplace  would  value  a  performance 
license  in  sound  recordings.  Once  the 
Panel  identified  the  useful  models,  it 
used  the  corresponding  rate  information 


<  (1 1  <u  tTuka  (ietermirMtion*  concamlng  tha 
adjustment  of  reasonabls  copyright  royalty  rates  as 
provided  tn  sect  Ions  U4.  115.  and  lie.  and  to  tnake 
determinations  a»  to  reasonable  terms  and  rates  of 
royalty  paymanls  as  provided  in  section  118.  The 
rates  applicable  under  section  114.  US.  and  116 
shall  be  calculated  to  achieve  the  following 
objectives: 

(A)  To  maximize  the  availability  of  creative  works 
to  the  public. 

(B)  To  afford  the  copyright  owner  a  (air  return  for 
his  crMtive  work  and  the  copyright  user  a  fair 
income  under  existing  economic  conditions: 

(C)  To  reflect  the  relative  roles  of  the  copyright 
owner  and  the  copyright  u.ser  in  the  product  nude 
available  to  the  public  with  respect  to  relative 
creative  contribution,  technological  contribution, 
capital  investment,  cost,  risk,  and  contribution  to 
the  opening  of  new  markets  for  creative  expression 
and  media  for  their  communication: 

(D)  To  minimize  any  disruptive  impact  on  the 
structure  of  the  industries  Involved  and  on 
generally  prevailing  Industry  practices. 

l7U.S.Caoi(b)(l). 


to  craft  a  range  of  potential  royalty  rates 
for  the  section  114  license,  then  chose 
the  rate  within  the  range  which  would 
further  the  stated  statutory  objectives. 

RIAA  and  the  Services  proposed  rates 
based  on  three  distinct  marketplace 
models  in  which  rates  are  set  through 
arms-length  negotiations.  Report  1  124. 
The  Services  proposed  two  benchmarks 
for  consideration  by  the  Panel: 
Negotiated  license  fees  for  a  sound 
recording  performance  right  and  the 
license  fees  the  Services  pay  the 
performing  rights  organizations  for  use 
of  the  underlying  musical  works.  RIAA 
put  forth  a  single  model  for  the  Panel's 
consideration:  Cable  television  network 
license  fees.  The  Panel  found  the 
Services'  models  helpful  in  setting  the 
rate  for  the  digital  performance  right, 
but  rejected  the  RIAA  model  for  the 
reasons  stated -herein. 

Both  RIAA  and  the  Services  seemed 
to  agree  that  the  best  proxy  for 
reasonable  compensation  is  a 
marketplace  rate.  The  Panel,  however, 
noted  that  the  DPRSRA  instructs  the 
CARP  to  set  reasonable  rates,  which 
need  not  be  the  same  as  rates  set  in  a 
marketplace  unconstrained  by  a 
compulsory  license.  In  support  of  its 
interpretation,  the  Panel  cited  the 
statutory  factors  which  must  be 
considered  in  setting  the  rate.  See 
Report  11  10.  124. 

The  Panel's  EvaJuation  of  the  RIAA 
Benchmark 

The  benchmark  proposed  by  the 
recording  industry  analogizes  the  cost  of 
programming  for  cable  television 
networks  with  the  cost  of  procuring  the 
right  to  perform  the  sound  recordings. 
The  analogy,  however,  did  not 
withstand  scrutiny  by  the  Panel,  which 
reasonably  found  that  the  cable 
television  network  license  fees  model 
did  not  represent  rates  for  an  analogous 
product  in  a  comparable  marketplace, 
its  conclusion  rested  on  a  number  of 
findings  which  described  analytical 
deficiencies  in  the  two  studies  offered 
in  support  of  the  41.5%  proposed 
royalty  rate.  Report  11  126-150. 

The  RIAA  model  proposed  using  the 
purchase  price  of  programming  for  cable 
television  networks  to  determine  the 
price  the  Services  would  pay  for  the 
right  to  publicly  perform  sound 
recordings,  if  negotiated  in  a  free 
market.  RIAA's  Proposed  Findings  of 
Fact  and  Conclusions  of  Law  (PF)  1 62; 
RIAA  Proposed  Conclusions  (PC)  1 18. 
RIAA  presented  two  studies  that 
illustrate  the  amount  of  money  cable 
television  networks  pay  for  their 


programming:  (1)  The  Kagan  study.*  and 
(2)  the  Wilkofsky  Gruen  Associates' 
study.  RIAA  Exhibits  (Exs.)  14  and  15. 
respectively   Both  studies  argued  that 
the  analogy  between  cable  television 
networks  and  the  digital  audio  services 
was  apt  because  the  digital  audio 
services  and  the  cable  television 
networks  compete  head-to-head  for 
carriage  on  cable  and  DBS  systems,  and 
for  consumer  time  and  discretionary 
income.  Report  1  130. 

The  Kagan  study  analyzed  data 
concerning  the  revenues  and 
programming  expenses  of  31  basic  cable 
television  networks  from  the  1985-96 
period.  It  concluded  that  a  cable 
television  network  spends,  on  average, 
approximately  40%  of  its  gross  revenues 
for  programming.  RIAA  Exhibit  (Ex.)  14 
at  7.  The  Panel,  however,  discounted 
the  40%  figure  because  it  represented 
the  costs  of  license  fees  to  all  copyright 
owners,  and  it  included  the  costs  of 
programming  during  the  start-up  years, 
when  a  new  cable  television  network 
may  pay  more  than  100%  of  its 
revenues  in  programming  costs.  Report 
11 127.  129,  149.  Failure  to  adjust  for 
these  factors  made  it  impossible  for  the 
Panel  to  assess  the  costs  for  the  right  to 
publicly  perform  the  sound  recordings 
apart  from  the  costs  of  the  other 
copyrighted  works  which  make  up  the 
program. 

Their  second  study,  prepared  by 
Wilkofsky  Gruen  Associates  (WGA), 
analyzed  only  cable  movie  networks 
because  Wilkofsky.  the  expert  for  the 
study,  claimed  that  the  "pricing 
characteristics  and  dynamics"  of  the 
cable  movie  networks  were  comparable 
in  three  fundamental  ways:  The  lack  of 
commercials,  the  generation  of  revenues 
through  subscriptions,  and  the  purchase 
of  programming  from  third  parties. 
Wilkofsky  Written  Direct  Testimony 
(W.D.T.)  at  3-5.  This  study  concluded 
that  the  cable  movie  networks  p>ay  a 
weighted  average  of  41.5  %  of  their 
revenues  for  programming  that  they 
acquire  from  outside  sources  and  by 
analogy,  the  Services  should  pay  the 
same.  Id.  at  3. 

The  Panel  rejected  the  conclusion  of 
the  WGA  study  because  it  ignored  the 
following  fundamental  differences  in 
market  demand  and  cost  characteristics 
between  the  cable  movie  networks  and 
the  digital  audio  services.  Report 
11133-145. 


'The  Kagan  study  was  prepared  by  Paul  ICagan 
Associates,  a  media  research  company  that  tracks 
and  publishes  Tinancial  data  concerning  the  media 
and  entertainment  industries. 

*  Wilkofsky  Gruen  Associates  is  an  economic 
consulting  firm  that  specializes  in  the 
communications  and  entertainment  industries. 
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1.  The  study  provided  no  evidence  to 
show  that  any  of  the  movie  networks 
directlv  compete  with  digital  audio 
services.  In  fact,  when  people  watch  a 
movie,  they  devote  their  entire  attention 
to  the  film  for  a  period  of  time,  and 
generally,  do  not  repeat  the  experience 
with  the  same  movie  On  the  other 
hand,  subscxibers  to  digital  audio 
ser\'ices  choose  to  listen  to  the  same 
music  again  and  again  while  engaged  in 
other  activities,  hi  other  words,  the 
subscnber  chooses  each  service  for 
different  reasons,  and  therefore,  thev  do 
not  represent  choices  m  the  same 
market.  Report  11 143,  citing  Rosenthal 
Written  Rubuttal  Testimonv  (W.R.T).  at 
13.  Transcript  (Tr),  1251  (Rubinstein), 

2.  The  cable  movie  networks  compete 
against  other  cable  and  broadcast 
stations  for  exclusive  rights  to  motion 
piciures  Exclusive  rights  are  highly 
prized,  and  consequently,  command  a 
premium  price,  but  they  are  not 
implicated  in  the  market  for  digital 
audio  transmissions  Consequently,  the 
Panel  found  that  RIAA's  failure  to  adiust 
for  this  aspect  grossly  overstated  the 
value  of  programming  costs  in  its  cable 
mo\'ie  network  ana!oc%    Report  11  137- 
142 

3  The  Panel  further  d!SC,ounted  the 
analogy  because  RIAA  ignored  the 
promotional  benefit  that  flows  to  the 
record  companies  from  the  constant 
airplay  of  their  sound  recordings   Report 
11  144-145,  See  also  discussion  infra. 

The  Panel's  Determination  of 
Reasonable  Terms 

In  addition  to  establishing  a 
reasonable  rate  for  the  sound  recording 
performance  license,  the  Panel  must 
also  establish  reasonable  terms  for 
implementing  the  license.  The  Senate 
Committee  Report  makes  clear  that 
terms  include  "such  details  as  how 
payments  are  to  be  made,  when,  and 
other  accounting  matters,  "  S,  Rep.  No. 
104-128,  at  30(1995). 

RL\A  and  the  Ser\ices  proposed 
specific  terms  concerning  minimal  fees, 
payment  schedules,  late  fees,  statements 
of  account,  and  audits.  From  these,  the 
Panel  adopted  the  following  terms: 

1.  RIA.^  shall  have  sole  responsibility 
for  the  distribution  of  the  royaltv  fees  to 
all  copyright  holders.  Report  11 184 
205. 

2.  The  license  fee  payments  shall  be 
due  on  the  twentieth  day  after  the  end 
of  each  month,  beginning  with  the 
month  succeeding  the  month  in  which 
the  royalty  fees  are  set.  Report  11 185, 
206. 

3.  The  Services  shall  make  back 

SymsDts  over  a  30-month  period.  The 
It  back  payment,  l/30th  of  the  total 


arrearage,  shall  be  delayed  for  six 
months.  Report  11  187,'  206(a). 

4,  A  Service  shall  be  subtert  to 
copyright  liability  if  it  fails  to  make 
timely  payments.  Liability  for  copyright 
infringement  shall  only  come  about  for 
knowing  and  willful  acts  which 
materially  breach  the  statutory  license 
terms.  Report  11 188.  206(b), ' 

5  A  late  fee  ofl  5%  per  month  or  the 
highest  lawful  rate,  whichever  is  lower, 
will  be  imposed  from,  the  due  date  imtil 
payment  is  received   Report  11  189. 
206(a), 

6  Services  shall  submit  monthly 
statements  of  accounts  and  payment  to 
RIAA  Only  information  to  verify  the 
royalty  payments  need  be  provided  on 
the  monthlv  statements  of  account. 
Report  11  lOO,  205.  20~ 

~,  Safeguards  must  be  established  to 
protec:t  against  disclosure  of 
confidential  financial  and  business 
information,  which  includes  the  amount 
of  the  rovalty  pa\Tnent,  Access  to  this 
information  shall  be  limited  to 
emplovees  of  RIAA,  who  are  not 
employees  or  officers  of  the  copynght 
owners  or  the  recording  artists,  for  the 
purpose  of  performing  their  assigned 
duties  during  the  ordinary  course  of 
employment,  and  to  independent 
auditors  acting  on  beha;f  of  RI.\A 
Report  11 191.  208 

8,  The  digital  audio  ser\'ices  shall 
maintain  accurate  records  on  matters 
directlv  related  to  the  payment  of  the 
license  fees  for  a  penod  of  three  vears. 
Report  11192,  209 

9.  Interested  parties  mav  conduct  only 
one  audit  of  a  digital  audio  ser%ice 
during  any  given  year.  Report  11 193, 
210(c). 

•  Interested  parties  must  file  a  Notice 
of  Intent  to  Conduct  an  Audit  with  the 
Copyright  Office.  Such  notice  shall  be 
published  in  the  Federal  Register. 
Report  11 193.  210laMb) 

•  RIAA  must  retain  an  auditor's 
report  for  a  period  of  three  vears.  Report 
11  193,  210(d) 

•  ,\n  audit,  including  underlying 
paperwork,  which  was  performed  in  the 
ordinary  course  of  business  according  to 
generally  accepted  auditing  standards 
by  an  independent  auditor,  may  serve  as 
an  audit  for  ail  interested  parties.  Report 
11  194.  210(ej, 

•  Interested  parties  shall  pay  for  the 
cost  of  the  audit,  unless  an  independent 
auditor  concludes  that  there  was  an 
underpayment  of  five  (5)  percent  or 
more  Report  11 195.  210(fl. 

The  Panel  chose  not  to  adopt  RIAA's 
minimum  fee  proposal  and  the  Services' 
proposed  payment  schedule  for  the 
distribution  of  royalties  to  the  featured 
artists  and  the  nonfeatured  musicians 
and  vocalists.  The  Panel  found  that  the 


timing  of  payments  to  the  performing 
artists  was  not  vdthin  the  scope  of  the 
proceeding.  Report  §  204 ;  Report  at  56 

n.21. 

The  Panel's  Evaluation  of  the  RIAA 
Proposal  To  Adopt  a  hifinimum  Fee 

RIAA  proposed  the  imposition  of  a 
minimum  fee  as  a  means  to  insure  a  fair 
return  to  the  copyright  owners  in  light 
of  business  practices  that  might  erode 
the  value  of  the  statutory  license  fee. 
RL\.*L  PF  11 126-147.  Specifically, 
RIAA  sought  a  minimum  fee  to 
minimize  the  effect  of  discounts  or 
credits,  to  address  shifts  in  business 
models,  and  to  avoid  diluting  the  value 
of  the  sound  recording  when  audio 
digital  services  add  new  channels  to 
their  offerings.  Id.  The  Panel  ultimately 
rejected  this  suggestion  because  it  foimd 
that  the  rationale  for  a  minimum  fee  was 
based  on  unsupported  speculation  about 
the  business  structxire  of  the  Services. 
Report  1204 

III    The  Parties   Reaction  !<   the 
Detprmmation  of  thf>  Panpi 

The  regulations  govenimg  the  CARP 
proceedings  allow  parties  to  file 
petitions  to  modify  or  set  aside  the 
determination  of  the  Panel  within  14 
days  of  its  filing  date.  The  petition  must 
state  the  reasons  for  the  petition, 
including  relevant  references  to  the 
parties'  proposed  findings  of  fact  and 
conclusions  of  law.  Parties  who  wish  to 
file  rephes  to  a  petition  may  do  so 
within  14  days  of  the  filing  of  such 
petition.  See  37  CFR  251.55(a).  (b). 

Accordingly,  on  December  12, 1997, 
RIAA  filed  a  Petition  to  Reject  the 
Report  of  the  CARP  (Petition), 
contending  that  the  Panel  acted  both 
contrary  to  the  Copyright  Act  and 
arbitrarily  in  reaching  its  determination. 
In  its  petition,  RIAA  requests  the 
Librarian  to  set  aside  the  Panel's 
determination  and  set  a  new  rate  that 
should  not  be  less  than  double  the 
Services'  1996-2001  payments  for  the 
public  performance  of  the  underlying 
musical  works. 

RIAA  contends  that  the  Panel's 
determination  was  arbitrary  and 
contrary  to  law  for  the  following 
reasons: 

1.  The  Panel  disregarded  precedent 
set  by  the  former  Copyright  Royalty 
Tribunal  (CRT  or  Tribunal)  in  applying 
the  statutory  criteria  for  determining  a 
reasonable  rate  for  the  public 
performance  right.  Petition  at  6,  14-15. 

2.  The  Panel  used  the  rates  set  in  a 
corporate  partnership  agreement  as  a 
benchmark  for  establishing  the  new 
compulsory  license  rate.  This  was 
inappropriate  because  the  public 
performance  in  sound  recordings 
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indif, .:atly.  but  as  part  of  a  larger 

complex  agreement.  Id.  at  20-27. 

3.  When  the  Services  publicly 
perform  a  sound  recording,  two  groups 
of  copyright  owners  receive  royalties: 
The  copyright  owners  in  the  underlying 
musical  works,  and  for  the  first  time,  the 
record  companies  and  performers.  The 
Panel  determined  that  the  record 
companies  and  performers  were  not 
entitled  to  more  royalties  for  their 
public  performance  right  than  those 
received  by  the  copyright  owners  in  the 
underlying  musical  works  for  the  public 
performance  of  their  works.  RIAA 
contends  that  CRT  precedent  supports  a 
determination  that  just  the  reverse  is 
true.  Id.  at  14-15. 

4.  The  compulsory  license  allows  the 
Services  to  perform  sound  recordings 
publicly  without  infringing  copyright 
prior  to  the  setting  of  the  royalty  rate, 
so  long  as  the  Services  agree  to  pay  their 
accumulated  royalty  obligation  once  the 
rates  are  determined.  The  Panel  created 
a  payment  schedule  that  allows  the 
Services  to  pay  these  fees  over  a  three 
year  period.  RIAA  contends  that  this 
payment  schedule  is  contrary  to  law.  !d. 
at  7  n.l. 

5.  RIAA  also  contends  that  the  CARP 
failed  to  provide  a  reasoned  explanation 
for  proper  review,  made  conclusions 
inconsistent  with  its  findings,  made 
findings  without  record  support,  and 
failed  to  make  findings  in  support  of 
conclusions.  Id  at  2. 

RIAA,  however,  does  not  suggest  that 
the  Librarian  disregard  all  the  findings 
of  the  Panel.  Instead,  it  recommends 
adopting  the  Panel's  approach  "to 
deternine  a  reasonable  rate — provided 
that  tie  Librarian  makes  the  necessary 
adjustments  to  account  for  the 
prec(  dent  and  considerations  that  the 
Pane  ignored."  Petition  at  51-52.  RL\A 
further  allows  that  the  Librarian  need 
not  consider  the  cable  network 
benchmark  in  its  analysis,  since  the 
Panel's  analysis  of  the  remaining 
benchmarks  supports  an  upward 
adjustment  of  the  5%  rate  of  gross 
revenues  set  by  the  CARP.  Petition  at  52 
n.9. 

Or.  December  29,  1997.  in  response  to 
the  RL\A  petition  to  reject  the  CARP 
report,  the  Services  filed  a  reply  to 
RLA/\'s  Petition  to  Reject  the  CARP 
Report  (Reply  to  Petition).  The  crux  of 
the  liervices'  argimient  in  support  of 
adopting  the  Panel's  report  is  that 
"[wlhen  examined  as  a  whole,  the 
Panel's  Report  is  eminently  reasonable 
and  amply  supported  by  the  record." 
Reply  to  Petition  at  12.  Specific 
argu  nents  of  the  Services  in  support  of 
the  Panel's  report  are  discussed  below 


in  conjunttion  with  RL\As  arguments 
to  reject  the  report. 

rV.  Thp  Librarian's  Scof>e  of  Review  of 

the  Pani-I  s  Kt'pnrt 

The  Lopyrignt  Royalty  Tribunal 
Reform  Act  of  1993  (the  Reform  Act), 
Public  Law  103-198,  107  Stat.  2304. 
created  a  unique  system  of  review  of  a 
CARP'S  determination.  Typically,  an 
arbitrator's  decision  is  not  reviewable, 
but  the  Reform  Act  created  two  layers  of 
review  that  result  in  final  orders:  the 
Librarian  of  Congress  (Librarian)  and  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  Section 
802(0  of  title  17  directs  the  Librarian 
either  to  accept  the  decision  of  the 
CARP  or  to  reject  it.  If  the  Librarian 
rejects  it,  he  must  substitute  his  own 
determination  "after  full  examination  of 
the  record  created  in  the  arbitration 
proceeding."  17  U.S.C.  802(f).  If  the 
Librarian  accepts  it,  then  the 
determination  of  the  CARP  becomes  the 
determination  of  the  Librarian.  In  either 
case,  through  issuance  of  the  Librarian's 
Order,  it  is  his  decision  that  will  be 
subject  to  review  by  the  Court  of 
Appeals.  17  use.  802(g) 

The  review  process  has  been 
thoroughly  discussed  in  prior 
recommendations  of  the  Register  of 
Copyrights  (Register)  concerning  rate 
adjustments  and  royalty  distribution 
proceedings.  Nevertheless,  the 
discussion  merits  repetition  because  of 
its  importance  in  reviewing  each  CARP 
decision. 

Section  802(f)  of  the  Copyright  Act 
directs  that  the  Librarian  shall  adopt  the 
report  of  the  CARP  "unless  the  Librarian 
finds  that  the  determination  is  arbitrary 
or  contrary  to  the  applicable  provisions 
of  this  title."  Neither  the  Reform  Act  nor 
its  legislative  history  indicates  what  is 
meant  specifically  by  "arbitrary,"  but 
there  is  no  reason  to  conclude  that  the 
use  of  the  term  is  any  different  from  the 
"arbitrary"  standard  described  in  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  706(2)(A). 

Review  of  the  case  law  applying  the 
APA  "arbitrary"  standard  reveals  six 
factors  or  circumstances  under  which  a 
court  is  likely  to  find  that  an  agency 
acted  arbitrarily.  An  agency  action  is 
generally  considered  to  be  arbitrary 
when: 

1.  It  relies  on  factors  that  Congress  did 
not  intend  it  to  consider: 

2.  It  fails  to  consider  entirely  an 
important  aspect  of  the  problem  that  it 
was  solving: 

3.  It  offers  an  explanation  for  its 
decision  that  runs  counter  to  the 
evidence  presented  before  it; 

4.  It  issues  a  decision  that  is  so 
implausible  that  it  cannot  be  explained 


as  a  product  of  agency  expertise  or  a 
difference  of  viewpoint: 

5.  It  fails  to  examine  the  data  and 
articulate  a  satisfactory  explanation  for 
its  action  including  a  rational 
connection  between  the  facts  found  and 
the  choice  made;  and 

6.  Its  action  entails  the  unexplained 
discrimination  or  disparate  treatment  of 
similarly  situated  parties. 

Motor  Vehicle  Mfrs.  Ass'n.  State  Farm 
Mutual  Auto.  Insurance  Co..  463  U.S.  29 
(1983); 

Celcom  Communications  Corp.  v. 
FCC.  789  F.2d  67  (DC.  Cir.  1986); 
Ainnark  Corp.  v.  FAA.  758  F.2d  685 
(D.C.  Cir.  1985). 

Given  these  guidelines  for 
determining  when  a  determination  is 
"arbitrary,"  prior  decisions  of  the 
District  of  Columbia  Circuit  reviewing 
the  determinations  of  the  former  CRT 
have  been  consulted.  The  decisions  of 
the  Tribunal  were  reviewed  under  the 
"arbitrary  and  capricious"  standard  of  5 
U.S.C.  706(2)(A)  which,  as  noted  above, 
appears  to  be  applicable  to  the 
Librarian's  review  of  the  CARP's 
decision. 

Review  of  judicial  decisions  regarding 
Tribunal  actions  reveals  a  consistent 
theme:  while  the  Tribunal  was  granted 
a  relatively  wide  "zone  of 
reasonableness.  "  it  was  required  to 
articulate  clearly  the  rationale  for  its 
award  of  royalties  to  each  claimant.  See 
National  Ass'n  of  Broadcasters  v. 
Copyright  Royalty  Tribunal.  772  F.2d 
922  (DC.  Cir.  1985),  cert,  denied.  475 
U.S.  1035  (1986)  (NABv  CRT): 
Christian  Broadcasting  Network  v. 
Copyright  Royalty  Tnbunal.  720  F.2d 
1295  (D.C.  Cir.  1983)  {Christian 
Broadcasting  v.  CRT),  National  Cable 
Television  Ass'n  v.  Cop\Tight  Royalty 
Tribunal.  689  F.2d  1077  (DC  Cir.  1982) 
(NCTA  v.  CRT\:  Recording  Indus.  Ass'n 
of  America  v.  Copyright  Royalty 
Tribunal.  662  F.2d  1  (DC.  Qr.  1981) 
[RIAA  V.  CRT).  As  the  DC.  Circuit 
succinctly  noted: 

We  wish  to  emphasize  *  *  *  that  precisely 
because  of  the  technical  and  discretionary 
nature  of  the  Tribunal's  work,  we  must 
especially  insist  that  it  weigh  all  the  relevant 
considerations  and  that  it  set  out  its 
conclusions  in  a  form  that  pwrmits  us  to 
determine  whether  it  has  exercised  its 
responsibilities  lawfully  *  '  *. 

Christian  Broadcasting  v.  CRT.  720  F.2d 
at  1319  (DC.  Cir.  1983),  quoting  NCTA 
V.  CRT.  689  r.2d  at  1091  P.C.  Cir. 
1982). 

Because  the  Librarian  is  reviewing  the 
CARP  decision  under  the  same 
"arbitrary"  standard  used  by  the  courts 
to  review  the  Tribunal,  he  must  be 
presented  by  the  CARP  with  a  rational 
analysis  of  its  decision,  setting  forth 
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specific  findings  of  fact  and  conclusions 
of  law  This  requirpment  of  every  C.^RP 
report  IS  confirmed  by  the  legislative 
history  to  the  Reform  Act  which  notes 
that  a  "clear  report  setting  forth  the 
panel's  reasoning  and  findings  will 
greatlv  assist  the  Librarian  of  Congress  " 
H.R.  Rep  No   103-286.  at  13  (1993) 
This  goal  cannot  be  reached  by 
"attempt(ing)  to  distinguish  apparently 
inconsistent  awards  with  simple. 
undifferentiated  allusions  to  a  10,000 
page  record."  Christian  Broadcasting  v 
CRT.  720  F. 2d  at  1319. 

It  is  the  task  of  the  Register  to  review 
the  report  and  make  her 
recommendation  to  the  Librarian  as  to 
whether  it  is  arbitrar\-  or  contrary  to  the 
provisions  of  the  Copyright  .^ct  and.  if 
so,  whether,  and  in  what  manner,  the 
Librarian  should  substitute  his  own 
determination.  17  U.S.C.  802(f). 

V.  Review  and  Recommendation  of  the 
Register  of  Copyrights 

The  law  gives  the  Register  the 
responsibility  to  review  the  CARP  report 
and  make  recommendations  to  the 
Librarian  whether  to  adopt  or  reject  the 
Panels  determination.  In  doing  so,  she 
reviews  the  Panels  report,  the  parties' 
post-panel  motions,  and  the  record 
evidence. 

,A.fter  carefully  reviewing  the  Panel's 
report  and  the  rer:ord  m  this  proceeding, 
the  Register  finds  that  the  Panel's 
adoption  of  the  OCR  negotiated  license 
fee  as  the  starting  point  for  making  its 
detennination  is  arbitrary  This 
conclusion  compels  the  Register  to  set 
aside  the  Panel's  final  determination 
and  reevaluate  the  record  evidence 
before  making  a  rer  ommendation  to  the 
Librarian, 

Section  80210  states  that  •(ilf  the 
Librarian  rejects  the  determination  of 
the  arbitration  panel,  the  Librarian  shall, 
before  the  end  of  that  60-day  period, 
and  after  full  examination  of  the  record 
created  in  the  arbitration  proceeding, 
issue  an  order  setting  the  royalty  fee  or 
distribution  of  fees,  as  the  case  may  be."" 
louring  that  60-day  period,  the  Register 
reviewed  the  Panel's  report  and  made  a 
recommendation  to  the  Librarian  not  to 
accept  the  Panel's  report,  for  the  reasons 
cited  herein.  The  Librarian  accepted  this 
recommendation,  and  on  lanuarv  27, 
1998,  issued  an  order  stating  that  the 
Panel's  report  was  still  under  review. 
See  Order,  Docket  No.  96-5  CARP 
DSTRA  (January  27.  1998). 

The  full  review  of  the  Register  and  her 
corresponding  recommendations  is 
presented  herein.  Within  the  limited 
scope  of  the  Librarian's  review  of  this 
proceeding,  "the  Librarian  will  not 
second  guess  a  CARP's  balance  and 
consideration  of  the  evidence,  unless  its 


decision  runs  completely  counter  to  the 
evidence  presented  to  it  "  Rate 

.^djustmient  for  the  Satellite  Carrier 
Compulsorv  License,  62  PR  55757 
(1997).  citing  61  FR  55663  (October  28, 
1996)  (Distribution  of  1990,  1991  and 
1992  Cable  Royalties).  ,\ccordingly,  the 
Register  accepts  the  Panels  weighing  of 
the  evidence  and  will  not  question 
findings  and  conclusions  which  proceed 
directly  from  the  arbitrators 
consideration  of  factual  evidence 

The  Register  also  adopts  the  Panel's 
approach  in  setting  reasonable  rates  and 
terms  for  the  digital  performance  license 
in  sound  recordings  pursuant  to  17 
U,S.C.  114(f)(2),  but  sets  aside  those 
findings  and  conclusions  that  are 
arbitrarv  or  contrary^  to  law. 

a.  Methodology  for  Making  Rate 
Detennination 

I'se  of  a  Marketplace  Standard  in 

Setting  the  Royalty  Rate 

The  standard  for  setting  the  royalty 
rate  for  the  performance  of  a  sound 
recording  bv  a  digital  audio  subscription 
service  is  not  fair  market  value, 
although  CARPs  and  the  Copyright 
Royalty  Tribunal  (CRT  or  Tribunal)  in 
prior  rate  adjustment  proceedings  under 
sections  115  and  116  considered 
comparable  rates  negotiated  under 
marketplace  conditions  when  making 
their  determinations 

In  light  of  this  practice,  the  Panel 
followed  the  same  approach  established 
in  prior  rate  ad)uslment  proceedings 
conducted  by  the  Tnbunal  and  the 
CARPs  in  making  its  determination. 
Namely,  the  Panel  considered  the 
parties'  presentations  of  different  rates 
negotiated  in  comparable  marketplace 
transactions  and  first  determined 
whether  the  proposed  mcxlels  mirrored 
the  potential  market  transactions  which 
would  take  place  to  set  rates  for  the 
digital  performance  of  sound  recordings. 
Report  i  123.  These  benchmarks  were 
then  evaluated  m  light  of  the  statutory 
objectives  to  determine  a  reasonable 
rovaltv  rate  Id 

The  Panel  noted  that  RIAA  and  the 
Sen'ices  "seem  to  agree  that  the  best 
proxy  for  reasonable  compensation  is  to 
look  to  marketplace  rates   "  Report  1 124. 
The  parties  also  agreed  that  the  rates 
should  be  based  on  gross  revenues  and 
further  agreed  on  the  definition  of 
■gross  revenues."  Report  %  125:  RIAA 
FF  %  55;  Services  Joint  Reply  to  RlAA's 
Proposed  Findings  of  Fact  and 
Conclusions  of  Law  (Services'  RF)  1  51. 

While  the  Panel  agreed  with  the 
parties  on  these  two  points,  it  noted  that 
the  statute  requires  the  Panel  to  adopt 
reasonable  rates  and  terms,  and  that 
r^sonable  rates  and  terms  are  not 


synonymous  wdth  marketplace  rates. 
Report  1 124.  Unlike  a  marketplace  rate 
which  represents  the  negotiated  price  a 
willing  buyer  whll  pay  a  willing  seller. 
see  Rate  Adjustment  for  the  Satellite 
Carrier  Compulsory  License,  62  FR 
55742  (1997)  (applying  a  fair  market 
standard,  as  set  forth  at  17  U.S.C 
119(c)(3)(D),  in  setting  royalty  rates  for 
the  retransmission  of  broadcast  signals 
by  satellite  carriers),  reasonable  rates  are 
determined  based  on  policy 
considerations.  See  RIAA  v.  CRT,  662 
F.2d  1.*  Congress  granted  the  record 
com]}anies  a  limited  performance  right 
in  sound  recordings  in  order  to  "provide 
[them)  with  the  abihty  to  control  the 
distribution  of  their  product  by  digital 
transmissions,"  but  it  did  so  with  the 
understanding  that  the  emergence  of 
new  technologies  would  not  be 
hampered.  S.  Rep.  No.  104-128,  at  15 
(1995).  Consequently,  Congress 
speciHed  that  the  terms  were  to  be 
reasonable  and  calculated  to  achieve  the 
following  four  sp>ecific  poUcy  objectives: 

1.  To  maximize  the  availability  of 
creative  works  to  the  public; 

2.  To  afford  the  copyright  owner  a  fair 
return  for  his  creative  work  and  the 
copyright  user  a  fair  income  under 
existing  economic  conditions; 

3.  To  reflect  the  relative  roles  of  the 
copyright  owner  and  the  copyright  user 
in  the  product  made  available  to  the 
public  with  respect  to  relative  creative 
contribution,  technological 
contribution,  capital  investment,  cost, 
risk,  and  contribution  to  the  opening  of 
new  markets  for  creative  expression  and 
media  for  their  conununication;  and 

4.  To  minimize  any  disruptive  impact 
on  the  structure  of  the  industries 
involved  and  on  generally  prevailing 
industry  practices.  17  U.S.C.  114(f)(2) 
and  801(b)(1). 

RIAA  takes  exception  to  this 
interpretation  and  argues  that  the  Panel 
failed  to  follow  CRT  precedent  that 
"interpreted  the  Section  801(b)(1) 
factors  as  requiring  it  to  estabhsh  a 
market  rate."  Petition  at  33.  In  support 
of  its  position,  RIAA  relies  upon  the 
1982  CRT  rate  adjustment  proceeding  to 
determine  reasonable  rates  and  terms  for 
the  statutory  noncommercial 
broadcasting  license,  17  U.S.C.  118, 
where  the  CRT  stated: 

The  Tribunal  has  consistently  held  that  the 
Copyright  Act  does  not  contemplate  the 
Tribunal  establishing  ratep  below  the 


•  In  reviewing  how  the  Tribunal  analyred  the 
statutory  criteria,  the  court  noted  that  "other 
statutory  criteria  invite  the  Tribunal  to  exercise  a 
legislative  discretion  in  determining  copyright 
policy  in  order  to  achieve  an  equitable  division  of 
music  industry  proBts  between  the  copyright 
owr.ers  and  users.""  Id.  at  8. 
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reasonable  market  value  of  the  copyrighted 
works  subject  to  a  compulsory  license. 

1982  Adjustment  of  Royalty  Schedule 
for  Use  of  Certain  Copyrighted  Works  in 
Connection  with  Noncommercial 
Broadcasting:  Terms  and  Rates  of 
Royalty  Payments.  47  FR  57924 
(December  29.  1982).  RIAA  further 
contends  that  the  Panel  not  only  ignored 
the  CRT  precedent  requiring  it  to  set 
marketplace  rates,  but  improperly 
shifted  the  emphasis  to  ensure  the 
Hnancial  viability  of  the  copyright  users. 
Petition  at  33. 

In  response,  the  Services  contend  that 
the  Panel's  analysis  comports  with  CRT 
precedent  on  both  points,  noting  that 
the  CRT  did  consider  evidence  on  how 
a  proposed  rate  would  affect  the  user 
industry  in  its  proceedings  to  set  rates 
under  sections  111  and  116.  Reply  to 
Petition  at  2fi  For  example,  in  the  1980 
rate  adjustment  proceeding  to  set  the 
r  ite  for  jukeboxes,  the  CRT 

I  "d  the  evidence  and  found 

"only  that  marginal  jukebox  owners 
would  be  threatened  by  the  new  rate." 
Id  In  fact,  the  Tribunal  stated  that  it 
was  "satisTied  that  adequate  attention 
(had)  been  given  to  the  small  operator. 
*  *   *  (and  adopted)  an  amendinent  to 
the  proposed  fee  schedule  that  was 
proposed  for  the  benefit  of  such  (small) 
operators."  1980  Adjustment  of  the 
Royalty  Rate  for  Coin-Operated 
Phonorecord  Players.  46  FR  888  (1981) 

The  Register  finds  that  the  Panel 
correctly  analyzed  how  to  determine  a 
reasonable  rate  under  section  114. 
Section  801(b)(1)  states  that  one 
function  of  a  CARP  is  to  determine 
rea.sonable  rates  "as  provided  in 
sections  114.  115.  and  1 16.  and  to  make 
determinations  as  to  reasonable  terms 
and  rates  of  royalty  payments  as 
provided  in  section  118."  The  provision 
further  states  that  the  CARP  must 
determine  the  rates  under  sections  114. 
1 15,  and  1 16  to  achieve  the  four 
statutory  objectives.  The  law  does  not 
State  that  these  objectives  are  applicable 
in  a  rate  adjustment  proceeding  to 
determine  rates  under  sections  111  or 
1 18.  Therefore.  RlAA's  reliance  on  CRT 
precedents  for  setting  rates  under 
section  1 18  is  without  merit. 
Furthermore,  the  Panel's  analysis  is 
consistent  with  the  prior  CRT 
determinations  estjijslishing  rates  for  the 
section  115  and  116  licenses. 

In  the  1980  jukebox  rate  adjustment 
proceeding,  the  CRT  set  the  rate  "|o|n 
the  basis  of  the  marketplace  analogies 
presented  during  the  proceeding,  taking 
the  record  as  a  whole,  and  with  regard 
for  the  statutory  criteria.  *   •   *  That  rate 
takes  account  both  of  what  is  paid  for 
music  elsewhere  under  similar 


circumstances  and,  since  it  is  a  flat  rate, 
of  the  Tribunal's  concern  for  the 
smaller,  less  profitable  opwrators."  46 
FR  889  (1981).  To  recognize  that  this 
rate  was  not  a  negotiated  marketplace 
value,  one  need  only  read 
Commissioner  James's  dissent 
admonishing  the  majority  for  setting  a 
rate  on  'an  ability  to  pay  theory."  He 
characterized  the  majority's  actions  as 
follows; 

In  essence,  the  majority  reached  a 
conclusion  on  the  premise  that  a  true  market 
value  would  result  in  too  large  an  increase 
in  fees.  The  majority  was  set  on  course  by 
what  they  deemed  were  the  guiding 
standards  of  the  statute  which  referred  to 
minimizing  the  disruptive  impact  on  the 
economic  structure  of  the  Industries 
involved.  It  was  the  majority  view  and 
opinion  that  a  large  increase  in  fees  would 
be  oppressive  to  the  industry  and  would 
"impact  on  small  operators." 

Id.  at  891  (footnote  omitted). 

The  Court  of  Appeals  upheld  the 
Tribunal's  approach  in  its  1980  jukebox 
rate  adjustment  proceeding,  stating  that: 

In  Its  decision,  the  Tnbunal  acknowledged 
that  the  rate  which  it  approved  could  not  be 
directly  linked  to  marketplace  p>arallels.  but 
It  found  that  such  parallels  served  as 
appropriate  (xiints  of  reference  to  be  weighed 
together  with  the  entire  record  and  the 
statutory  criteria.  Although  we  agree  with 
ASCAP  that  the  analogous  marketplace 
evidence  is  significant,  we  do  not  believe  that 
the  Tribunal  was  bound  by  that  evidence  to 
select  a  fee  rate  within  the  $70-5140  "zone  " 
which,  according  to  ASCAP.  governs  this 
case.  The  Tribunal  carefully  weighed  the 
evidence  derived  from  the  marketplace 
analogies  and  other  evidence  specifically  in 
light  of  the  four  statutory  criteria  of  section 
BOlfb)  and  amved  at  a  royalty  rate  for  coin- 
operated  phonorecord  players  of  SSO  per 
machine. 

Amusement  and  Music  Operators  Ass'n 
V.  Copyright  Royalty  Tribunal.  676  F.2d 
1144.  1157  (7th  Cir.  1982).  cert,  denied. 
459  U.S.  907  (1982)  {.AMOA  v.  CRT). 
The  D.C.  Court  of  Appeals  engaged  in  a 
similar  analysis  when  it  considered  the 
Tribunal's  determination  to  raise  the 
royalty  rate  for  making  and  distributing 
phonorecords  of  copyrighted  musical 
works  from  2  cents  to  4  cents.  In  that 
case,  the  copyright  owners  argued  that 
Congress  intended  the  Tribunal  to  set  a 
hiph  royalty  rate  under  a  bargaining 
room  theory,  which  would  create  a  rate 
ceiling  for  stimulating  future 
negotiations  outside  the  license.  The 
D.C.  Circuit  found  that  while  Congress 
had  considered  this  possibility,  it  chose 
not  to  codify  this  approach,  but  rather 
to  express  its  will  through  specific 
statutory  criteria  and  allow  the  Tribunal 
to  interpret  and  apply  these  objectives 
to  the  record  evidence  in  a  rate  * 

adjustment  proceeding.  RIAA  v.  CRT, 


662  F.2d  at  8-9.  Furthermore,  the  Court 
ascertained  that  Congress  did  not  rank 
the  criteria  in  order  of  importance  so 
that  the  Tribunal,  and  subsequently,  the 
CARP,  could: 

To  the  extent  that  the  statutory  objectives 
determine  a  range  of  reasonable  royalty  rates 
that  would  serve  all  these  objectives 
adequately  but  to  differing  degrees,  *   •  • 
choose  among  those  rates,  and  courts  are 
without  aulhonty  to  set  aside  the  particular 
rate  chosen  by  the  Tribunal  if  it  lies  within 
a  "zone  of  reasonableness. " 

Id.  at  9.  See  also  Permian  Basin  Area 
Rate  Cases.  390  U.S.  747,  767  (1968): 
Federal  Power  Commission  v.  Natural 
Gas  Pipeline  Co..  315  U.S.  575,  585-586 
(1942);  Hercules,  Inc.  v.  Environmental 
Protection  Agency.  598  F.2d  91.  107 
(D.C.  Cir.  1978). 

b.  Benchmarks 

The  Panel's  Disposition  of  the  Proposed 
Benchmarks 

The  Register  has  reviewed  the 
analysis  of  the  Panel  and  its  disposition 
of  the  three  benchmarks  and  finds  that 
the  Panel's  primary  reliance  on  and 
manipulation  of  the  DCR  negotiated 
license  fee  was  arbitrary.  The  Register 
also  finds  that  the  record  evidence  does 
not  support  the  Panel's  calculation  of  a 
specific  range  of  fees  for  the  public 
performance  of  the  musical 
compositions.  These  flaws  compel  the 
Register  to  reexamine  the  record 
evidence  and  propose  a  rate  based  on 
her  analysis  while  providing  deference, 
where  appropriate,  to  the  findings  of  the 
Panel. 

The  Register,  however,  did  not 
evaluate  further  the  record  evidence 
concerning  either  the  cable  television 
network  fee  or  the  proposed  minimum 
fee  in  her  deliberations  to  determine  the 
appropriate  rate  because  no  party  to  the 
proceeding  challenged  either  of  these 
findings  or  continued  to  rely  upon  these 
matters  in  presenting  its  arguments  to 
the  Librarian.'  Therefore,  the  Register 
forgoes  a  review  of  the  Panel's  analysis 
in  these  areas.  This  does  not  mean, 
however,  that  the  Register  and  the 
Librarian  will  always  forego  an 
independent  review  of  a  Panel's  actions. 
See,  e.g.  Distribution  of  the  1992,  1993, 
and  1994  Musical  Works  Funds,  62  FR 
6558  (February  12,  1997) 


'  "RIAA  ftrongly  disagree*  with  the  CARP* 
conclusion  that  tha  Servicas  should  devote  a 
smaller  percentage  of  their  revenues  to  license  fees 
than  do  other  cable  networks.  While  the  range  of 
percentages  is  Urge,  there  are  no  cable  networks 
that  consistently  spend  as  little  as  S  percent. 
Nevertheless.  RIAA  has  not  challenged  the  CARP's 
decision  to  reject  the  cable  network  analogy." 
Petition  at  S2  n.9  (citations  omitted).  Furthermore. 
RIAA  did  not  raise  any  challenge  to  the  Panel's 
decision  not  to  grant  a  minimum  fa*. 
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(recommending  an  upward  adjustment 
to  one  party's  award,  although  no  party 
made  a  request  for  the  adiustment);  Rate 
Adjustment  for  the  Satellite  Garner 
Compulsory  License.  62  FR  55742 
(1997)  (recommending  the  adoption  of  a 
zero  rate  for  local  retransmission  of 
network  signals  to  unserved 
households). 

The  Panel's  Adoption  of  the  DCR 
Negotiated  License  Fee  and  its 
Subsequent  Manipulations  of  This  Rate 
to  Establish  a  Range  of  Potential  Royalty 
Rates  was  Arbitrary  * 

The  Panel  found  that  the  digital 
performance  license  negotiated  as  part 
of  a  larger  partnership  agreement 
between  [)CR  and  its  two  record 
company  partners.  Warner  Music  and 
Sony  Music,  was  a  useful  benchmark  for 
determining  the  section  1 14  royalty  fee 
because  it  provided  a  "useful 
precedent."  although  there  were 
problems  with  using  the  rate  for  this 
license  fee  since  only  60%  of  the 
industry  engaged  in  the  negotiations 
setting  the  rate  '  Report  11  166,  200.  To 
address  this  problem  the  panel  adjusted 
the  figure  upward  to  reach  a  base  rate 
figure  arguably  applicable  to  100%  of 
the  recording  industry  market.  Id.  The 
Panel  then  doubled  this  number  to 
account  for  the  statutory  provision 
which  requires  an  equal  distribution  of 
the  royalties  collected  pursuant  to  the 
compulsory  license  between  the  record 
companies  and  the  recording  artists.  Id.; 
also  17  U.S.C.  114(g).  While  recognizing 
that  a  pure  doubling  of  the  base  rate  was 
inappropriate,  the  Panel  determined 
that  these  manipulations  of  a  "freely 
negotiated  rate"  set  a  reasonable  range 
of  rates  for  further  consideration  in  light 
of  the  statutorv'  criteria.  Id. 

RIAA  opposes  the  use  of  the 
negotiated  license  fee  as  a  benchmark 
for  setting  the  compulsory  license  fee 
for  the  following  reasons:  (1)  It  was 
merely  one  provision  in  a  complex 
transaction  involving  eleven  interrelated 
agreements,  RL\A  PF  1  92;  Petition  at 
22;  Wildman  'o  W.R.T.  at  12-15; 
Transcript  (Tr.)  2213-14  (Wildman);  (2) 
the  record  companies  interested  in 


'  Negotiated  license  fees  and  certain  business 
information,  which  the  Register  has  considered 
throughout  her  review,  are  not  being  published  in 
the  Register's  review  because  the  information  is 
subject  to  a  protective  order.  See  Order  Docket  No. 
96-5  CARP  DSTRA  (September  18.  1996). 

*  Sony  Music  and  Warner  Music  signed  a 
partnership  agreement  with  DCR  in  )anuary  1993. 
A  third  record  company.  EMI,  joined  the 
partnership  in  April  1994.  under  substantially  the 
same  terras.  Report  1 164. 

'"Associate  Professor  of  Communications  Studies 
at  Northwestern  University  and  Director  of 
Northwestem's  program  in  Telecommunications 
Studies.  Management,  and  Policy. 


investing  in  the  digital  audio  service 
would  share  the  cost  of  a  higher  rate, 
thereby  creating  a  strong  incentive  to 
create  a  low  rate;  (3)  the  license  fee  was 
not  for  the  right  to  perform  sound 
recordings  publicly,  but  for  the 
acknowledgement  that  a  right  should 
exist.  RIAA  PF  184;  Tr.  2102  (Vidich);  " 
(4)  the  record  companies  never  viewed 
the  established  rate  as  precedential, 
citing  the  license  provision  that  the  rate 
vdll  be  superseded  if  Congress 
establishes  a  performance  right  in  sound 
recordings.  DCR  Exs.  7,  8  &  15  at  1 9; 
Vidich  W.R.T  at  7;  Tr.  210&-2107 
(Vidich):  Del  Beccaro  '^  W.D.T.  at  9,  and 
the  most  favored  nations  clause.  DCR 
Exs.  7.  8  &  15  at  1  6;  (5)  the  record 
companies  did  not  enjoy  the  degree  of 
leverage  in  setting  the  rate  that  the 
Services  imply  in  their  proposed 
findings;  (6)  the  fee  did  not  represent  an 
industrv-wide  agreement  on  the  value  of 
the  performance  right;  mstead,  only 
three  record  companies,  "collectively 
responsible  for  only  about  35%  of  the 
sound  recordings  performed  by  DCR," 
negotiated  the  rates.  RL^A■s  Reply  to 
Proposed  Findings  and  Conclusions  of 
Law  (RL^A  RPF)  ]  39;  Tr.  1014 
(McCarthy);  '^  and  (7)  the  DCR  digital 
performance  license  differed  in 
significant  ways  from  the  statutory 
license.  For  example,  the  DCR  license 
requires  the  company  to  pay  royalties 
on  its  revenues  from  international 
sources  which  are  not  recoverable  imder 
the  DPRSR,^.  RL\A  PF  1 83;  Tr.  965  (Del 
Beccaro);  Tr.  1014  (McCarthy);  Tr.  2137 
(Vidich),  and  it  did  not  contemplate  a 
distribution  of  a  portion  of  the  royalties 
to  recording  artists  as  required  under 
the  new  law.  RIAA  PF  1 82. 

In  response,  the  Services  assert  that 
the  Panel  "did  not  rely  on  the  DCR 
license  rate  in  isolation,"  and  argue  that 
its  determination  was  informed  by 
testimony  from  the  parties  who 
participated  in  the  negotiations.  Reply 
to  Petition  at  20  More  specifically,  the 
Services  argue  that  the  inclusion  of  the 
performance  license  within  a  larger. 
comple.x  commercial  agreement  makes 
it  more  meaningful,  because  DCR  did 
not  purchase  a  license  for  the  public 
performance  of  sound  recordings. 
Rather,  in  exchange  for  a  partnership 
agreement,  DCR  acknowledged  that  the 
right  should  exist  for  a  particular  rate. 
The  Services  neglect,  however,  to 
discuss  why  this  observation  is 


' '  Senior  Vice-President  of  Strategic  Platming  and 
Business  Development  at  Warner  Music  Group  and 
a  member  of  the  Board  of  Directors  of  Digital  Cable 
Radio  Associates. 

'3  President  and  Chief  Executive  Officer  of  Digital 
Cable  Radio  Associates. 

"Senior  Vice-President  and  Chief  Financial 
Officer  of  Digital  Cable  Radio  Associates. 


important  in  their  initial  findings. 
Services  RF  \  75-77.  Later,  the  Services 
argue  that  the  Panel's  decision  to  use 
the  DCR  license  fee  as  an  appropriate 
benchmark  rested  on  a  weighing  of  the 
evidence  and  invoke  the  Panel's 
discretion  to  evaluate  the  testimony  and 
fashion  its  decision  accordingly.  Reply 
to  Petition  at  20-21,  The  Services, 
however,  fail  to  address  RL^A's 
additional  concerns  about  the 
negotiated  license,  except  to  note  that 
the  partner  record  companies  never 
ojjerated  a  joint  advertising  venture  nor 
took  advantage  of  the  provisions  which 
gave  them  some  measure  of  control  over 
programming.  Services  RF  11  80-81. 

While  the  Register  agrees  with  the 
Services  that  the  Panel  carefully 
considered  the  rationale  for  and  the 
circumstances  surrounding  the 
negotiations  setting  the  DCR  license 
rate,  she  finds  the  Panel's  adoption  of 
this  benchmark  and  its  subsequent 
adjustments  arbitrary.  In  the  first 
instance,  the  benchmark  offered  by  the 
Services  cannot  represent  a  license  for 
a  right  to  perform  sound  recordings, 
because  no  such  legal  right  existed  at 
the  time  of  the  negotiations. 
Woodbury  '*  W.D.T.  at  12;  RLAA  PF  ) 
84;  Tr.  2102  (Vidich).  DCR  allowed  that, 
in  fact,  it  did  not  negotiate  for  a 
performance  license  in  sound 
recordings;  and  instead,  characterized 
the  transaction  as  selling  "to  its  record 
company  partners  the  recognition  they 
sought  'that  the  right  existed  for  a 
particular  rate.' "  Services  PF  1 102.  To 
underscore  this  distinction,  DCR 
insisted  on  a  clause  which  stated  that 
the  United  States  law  did  not  require 
DCR  to  pay  a  fee  or  royalty  for  the 
public  performance  of  any  sound 
recording,  even  though  DCR  agreed,  as 
part  of  a  complex  commercial 
transaction,  to  pay  its  partner  record 
companies  what  it  calls  a  public 
performance  license  fee.  S-ervices  PF 
11  111,  136.  An  article  in  the  press 
announcing  the  deal  echoed  this 
distinction.  It  noted  that  not  only  did 
the  transaction  allow  DCR  use  of  the 
record  companies'  repertoire,  it  also 
required  DCR  to  support  a  performance 
right  in  soimd  recordings.  DCR  Ex.  27 
(Paul  Vema,  Time  Warner  Breaks  New 
Cable  Ground;  Enters  Cable  Radio 
Venture  With  Sony.  Billboard,  Feb.  6, 
1996,  at  1). 

Consequently,  the  Register  rejects  the 
Panel's  premise  that  the  rate  set  for  a 
nonexistent  right  would  represent 
accurately  the  value  of  the  performance 
right  once  it  came  into  existence, 
especially  where  the  parties 


"  A  vice-president  at  the  economic  consuhing 
firm  of  Charles  River  Associates.  Inc. 
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acknowitsdgtj  tiiat  tliu  agrvuititxit 
encompassed  more  than  the  purported 
value  of  the  coveted  right,  namely  the 
recoxnitlon  from  the  audio  service  that 
a  performance  right  in  sound  recordings 
should  exist.  RIAA  PF  11 94-95;  Tr, 
2209-12  (VVildman);  Wildman  W.R.T.  at 
9-12.  Arguably,  that  recognition  was 
more  valuable  consideration  to  the 
record  companies  than  the  license  fee 
itself. 

The  conclusion  that  the  DCR  license 
fee  may  serve  as  the  benchmark  for 
setting  the  section  114  rates  is 
undermined  further  by  the  very  nature 
of  the  partnership  agreement.  All  parties 
agree  that  the  agreement  concerning  the 
performance  right  was  merely  one  of 
eleven  interdependent  co-equal 
agreements  which  together  constituted 
the  partnership  agreement  between  DCR 
and  the  record  companies.  Such  strong 
ties  between  provisions  in  a  negotiated 
document  raise  the  question  of  how 
much  give-and-take  occurred  in 
negotiating  the  Hnal  terms.  Courts 
recognize  that  complex  transactions 
encourage  tradeoffs  among  the  various 

ftrovisions  and  lead  to  results  that  most 
ikely  differ  from  those  that  would 
result  from  a  separately  negotiated 
Iran.saction."  While  DCR  freely  entered 
into  the  partnership  agreement,  the 
record  contains  no  evidence  that  it 
would  have  freely  entered  into  a 
separate  performance  license  for  sound 
recordings.  To  the  contrary,  the 
Service's  own  witness  admits  that  it  is 
unlikely  that  a  stand-alone  performance 
license  would  have  been  negotiated. 
Woodbury  W.D.T.  at  15.  Accordingly, 
the  Register  concludes  that  it  was 
arbitrary  for  the  Panel  to  rely  on  a  single 
provision  extracted  from  a  complex 
agreement  where  the  evidence 
demonstrates  that  the  provision  would 
not  exist  but  for  the  entire  agreement. 
Under  similar  circumstances,  the 
Southern  District  Court  of  New  York 
found  that  "plucking  one  term  out  of  the 
contract  is  likely  to  yield  a  fairly 
arbitrary  result."  American  Society  of 
Composers  Authors  and  Publishers  v. 
Showtime/The  Movie  Channel.  Inc. 


"For  axampls.  in  resolving  a  dlsput*  b«t«v«en 
ASCAP  and  Showtime/The  Movis  Channel.  Inc. 
over  tha  tea  for  a  "blanket"  license,  iha  Southern 
District  Court  of  New  York  staled  thai: 

it  Is  bir  to  assume  that  in  any  negotiation  thai 
encompasses  as  many  disparate  issues  as  do  the 
guild  agreements,  the  negolialors  will  agree  to 
tradeoffs,  among  the  various  negotiated  items.  ... 
The  process  of  negotiation  is  thus  likely  to  yield  a 
complex  pattern  of  results,  most  of  which  would 
have  been  different  if  the  Individual  issue  had  been 
negotiated  entirely  separately  from  the  others. 
Accordingly,  plucking  one  term  out  of  the  contract 
is  likely  to  yield  a  fairly  arbitrary  result. 

ASCAP  v.  Showlime/The  Movie  Channel.  Inc.. 
published  at  912  F  2d  S72.  S90  (S  D.N  Y.  Dec.  20. 
19891  (Civ  No.  13-95  (WCC)Kootnote  omitted). 


lASCAPI.  published  at  yi2  F.2d  572, 
590  (S.D.N. Y.  December  20.  1989)  (No. 
13-95  (WCO)  (rejecting  proposal  to  rely 
upon  provisions  in  guild  agreement 
concerning  payment  of  revenues  where 
such  provisions  were  part  of  a  set  of 
terms  governing  compensation,  benefits, 
and  working  conditions).  '* 

Another  problem  with  adopting  the 
DCR  license  fee  is  that  it  is  not  an 
industry-wide  agreement,  but  rather  the 
product  of  negotiations  among  only 
three  record  companies,  which  together 
account  for  approximately  35%  of  the 
sound  recordings  performed  by  DCR. 
RIAA  PF  1  82;  RIAA  RPF  1  39.  The 
arbitrators  understood  the  limited 
nature  of  the  negotiations  and  made  an 
adjustment  to  the  ^cense  fee  based  on 
the  mistaken  assumption  that  the  DCR 
license  fee  represented  the  value  of  the 
sound  recordings  owned  by  the  three 
record  companies  party  to  the 
agreement,  which  purportedly 
represented  60%  of  the  record  industry. 
Report  11 166.  200.  This  assumption 
arose  from  a  statement  made  by  the 
Services  in  the  summary  statement 
contained  in  the  Services'  joint  reply  to 
RIAA's  proposed  findings.'^  The 
statement,  however,  has  no  support  in 
the  record.  See  Petition  at  21  n.3:  Reply 
to  Petition  at  21-22.  Consequently,  the 
Panel's  upward  adjustment  of  the  base 
figure  on  the  merits  of  this  assertion  was 
arbitrary. 

This  IS  not  to  say  that  the  fact  that  the 
DCR  license  fee  was  negotiated  with 
companies  owning  rights  to  only  35%  of 
the  relevant  works  renders  that  license 
fee  irrelevant.  It  is.  however,  a  further 
deficiency  which  in  combination  with 
the  other  deficiencies  discussed  herein, 
renders  the  Panel's  reliance  on  the  DCR 
license  fee  as  its  exclusive  benchmark 
inappropriate. 

Furthermore,  the  Panel's  decision  to 
rely  on  the  DCR  license  fee  deviates 
from  CRT  precedent  where  that  agency 
refused  to  adopt,  as  an  industry-wide 
rate,  a  set  of  rates  negotiated  by  only 
certain  of  the  affected  parties  as  part  of 
a  general  understanding  involving 
issues  in  addition  to  the  rate  of 
compensation.  Use  of  Certain 


Copyrighted  Works  in  uountjciion  with 
Noncommercial  Broadcasting.  43  FTl 
25068  (June  8,  1978).  While  no  Panel 
need  slavishly  adhere  to  the  past 
practices  of  the  CRT.  it  must  articulate 
a  reasoned  explanation  for  its  deviation 
from  past  precedent.  Distribution  of 
1990.  1991.  and  1992  Cable  Royalties. 
61  FR  55653.  55659  (October  28.  1996). 
Otherwise,  its  actions  may  be  construed 
as  arbitrary  or  contrary  to  law.'* 

The  Register  also  finds  that  even  if  the 
60%  figure  had  record  support,  it  would 
be  arbitrary  to  adjust  a  negotiated 
license  fee  that  purports  to  represent  the 
market  value  of  the  digital  performance 
right  in  sound  recordings.  Under  the 
license  agreement.  DCR  agreed  to  pmy  a 
percentage  of  its  gross  revenues  for  the 
right  to  perform  sound  recordings 
digitally,  but  only  a  portion  of  these  fees 
were  paid  to  each  of  DCR's  three  record 
company  partners,  allocated  on  the 
basis  of  the  DCR  playlist. "  Tr.  2123-24 
(Vidich);  Services  PF  1 1ll.  Therefore, 
the  license  fee — to  the  extent  that  it  was 
a  license  fee — already  accounted  for  all 
copyright  fees  owed  to  the  record 
industry,  and  it  was  inappropriate  for 
the  Panel  to  make  any  further 
adjustment.  The  Services  seem  to  realize 
the  Panel's  error  in  this  respect  and  note 
that  the  Panel  was  under  no  obligation 
to  make  an  upward  adjustment,  since 
the  license  fee  reflected  the  value  of  the 
sound  recording  and  not  the  sum  of  the 
percentage  amount  each  partner  record 
company  negotiated  for  use  of  its  works. 
Reply  to  Petition  at  22. 

Furthermore,  the  Register  finds  that 
the  Panel's  conclusion  that  the  DCR 
license  fee  "provides  a  useful  precedent 
for  setting  a  royalty  rate  in  this 
proceeding"  was  arbitrary.  Report  1  200. 
The  only  support  for  this  finding  was 
Woodbury's  testimony  that  the  trade 
article  announcing  the  deal  between 
DCR  and  its  new  record  company 
partners,  Sony  and  Warner,  illustrated 
its  precedential  value,  at  least  for  the 
record  companies.  Woodbury  W.D.T.  at 


'*This  is  not  to  say  that  in  any  case  in  which  a 
CARP  relied  on  a  licerue  fee  that  was  pan  of  a  larger 
agreement  containing  a  number  of  provisions 
unrelated  to  the  license  fee.  such  reliance  would 
necessarily  be  arbitrary.  But  in  light  of  the  other 
deficiencies  in  the  CARP's  reliance  on  the  DCR 
license,  discussed  herein,  and  especially  in  light  of 
the  fact  that  the  license  fee  was  for  the  exercise  of 
a  nonexistent  right,  the  Register  is  compelled  to 
conclude  thai  in  this  caae.  the  CARP's  reliance  on 
the  DCR  license  fee  as  its  exclusive  benchnvark  was 
arbitrary. 

"  "OCR  entered  into  a  performance  license  with 
three  record  companies  that  represent 
approximately  60%  of  all  recorded  music  sold  in 
the  United  Stale*. '  Services  RF  at  2. 


"Section  802(c).  of  the  Copyright  Act.  directs  the 
CARP  to  "act  on  the  basis  of  a  fully  documented 
written  record,  prior  decisions  of  the  Copyright 
Royalty  Tribuiul.  prior  copyright  arbitration  panel 
determinations,  and  rulings  by  the  Librarian  of 
Congress  under  section  801  (c)." 

**For  example,  if  the  OCR  license  fee  had  been 
5%  of  gross  receipts  (equaling  SIOO.OOO)  and  40% 
of  the  sound  recordings  on  DCR's  playlist  were 
owned  by  OCR's  record  company  partners,  then 
DCR  would  pay  40%  of  the  license  fees  ($40,000) 
on  a  prorata  oasis  to  ihese  partners.  The  remaining 
60%  (S60.000)  represents  the  value  of  the  digital 
performance  of  works  owned  by  non-partnership 
record  companies  performed  during  the  relevant 
time  period — a  sum  that  OCR  would  not  actually 
pay  under  the  terms  of  its  license  agreement. 

The  5%  license  fee  value  does  not  represent  the 
actual  value  of  the  negotiated  fee  because  this 
information  is  subject  to  a  protective  order.  See  n.8 
lupm. 
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16-  .Mr   Woodbury '.s  statements  on  the 
precedential  value  of  the  agreement. 
iiowever.  are  full  of  qualifications,  and 
he  readily  acknowledged  that  "a 
successful  negotiation  may  have 
required  that  Warner  and  Sony 
compen.sate  .Music  Choice  for  including 
the  performance  rights  payments  as  part 
of  the  partnership  agreement  The  effect 
of  this  compensation  may  have 
restrained  Warner  and  Sony  in  their 
choice  of  a  higher  fee  level  "  Id. 

In  addition,  the  partnership 
agreement  itself  fails  to  support  the 
Panel's  finding.  It  in(,ludes  material 
redacted  subject  to  the  protective  order, 
DCR  Exs.  7,  8  &  15  at  1  6.  and  a 
provision  that  the  rate  will  be 
superseded  if  Congress  establishes  a 
performance  right  m  sound  recordings. 
DCR  Exs.  7.  8,  &  15  at  1  9  Vidich  W.R.T 
at  7;  Tr.  2106-2107  (Vidich);  Del 
Beccaro  W.D.T  at  9  Be<:ause  the 
partnership  agreement  included 
language  that  undermined  any 
precedential  value  of  the  digital 
performance  license  included  therein, 
the  Register  finds  that  the  Panel's 
reliance  on  the  DCR  license  fee  as 
precedent  was  an  arbitrary^  action   Sef- 
Motor  Vehicle  M/rs.  Ass'n  v.  State  Fani. 
Mutual  Auto.  Insurance  Co..  463  U.S.  29 
(1983)  (agency  action  is  arbitrary  where 
the  agency  offers  an  explanation  for  its 
decision  that  runs  counter  to  the  record 
evidence). 

In  setting  a  range  of  possible  rates  for 
the  section  114  license,  the  Panel  made 
further  adjustments  to  the  base  figure  to 
account  for  the  payments  to  the 
recording  artists.  Under  the  DPRSRA. 
recording  artists  are  entitled  to  half  of 
the  royalties  collected  under  the 
compulsory  license  17  U.S.C.  114(g). 
RIAA  argues  that  the  DCR  license  fee 
must  be  adjusted  to  account  for  this 
provision  in  the  law  that  entitles 
recording  artists  to  a  share  of  the 
royalties,  becau.se  the  record  companies 
were  under  no  obligation  to  share  the 
royalties.  RIAA  RPF  "!  40;  Petition  at  28. 
RIA.,\  also  argued  for  additional  upward 
adjustments  of  the  benchmark  to 
compensate  the  record  companies  for 
certain  differences  between  the  DCR 
license  and  the  compulsory  license. 
including  compensation  for  loss  of 
royalties  generated  from  foreign  and 
commercial  subscribers,  and  loss  of 
revenue  due  to  a  shif^  in  how  the 
Services  ©ffer  their  product  to 
subscribers. 

RIAA  anchors  its  arguments  for  these 
requested  adjustments  on  the 
presumption  that  the  responsibility  of 
the  Panel  was  "to  determine  the  royalty 
[rate]  that  would  be  produced  through 
free  market  negotiations,  absent  the 
compulsory  license."  RIAA  RPF  «f  41. 


This  presumption   however, 
misrepresents  the  Panel's  duty,  which  is 
to  establish  reasonable  rates  and  terms. 
See  discussion  supra  concerning  the  use 
of  a  marketplace  standard  in  setting  the 
rovaltv  rate  While  RIAA  may  have  a 
reasonable  expectation  that  a  Panel 
would  make  appropriate  adjustments  to 
a  marketplace  benchmark  that  the  Panel 
adopts  for  further  consideration  in  light 
of  the  statutory  objectives,  and  that  is 
not  to  sav  that  the  requested 
adjustments  are  appropriate,  there  is  no 
justification  for  making  the  adjustments 
where  the  benchmark  value  does  not 
fulfill  that  function  Therefore,  having 
found  that  the  DCR  license  fee  does  not 
represent  the  marketplace  value  of 
sound  recordings,  the  Register  need  not 
consider  further  arguments  on  adjusting 
the  rate 

For  the  reasons  cited  above,  the 
Register  finds  that  the  Panel  was 
arbitrary  in  relying  on  the  DCR  license 
fee  for  the  purpose  of  establishing  an 
accurate  evaluation  of  the  marketplace 
value  for  the  performance  right. 

The  Panel's  Determination  of  a  Sjiecific 
Range  of  Fees  for  the  Public 
Performance  of  the  Musical 
Compositions  Was  Arbitrary 

The  Services  pay  separate  license  fees 
to  Broadcast  Music,  Inc.  (BMI),  the 
.American  Society  of  Composers, 
Authors,  and  Publishers  (ASCAP).  and 
SESAC.  Inc.  for  the  public  performance 
of  the  underlying  musical  works  in  the 
sound  recordings.  The  Services 
introduced  evidence  on  what  they  pay 
the  performing  rights  organizations  for 
the  public  performance  of  the  musical 
works  to  illustrate  the  industr>'  practice 
that  "licensing  rates  ordinarily  paid  in 
the  recording  and  music  industries  for 
the  use  of  copyrighted  works  are  far  less 
than  41.5%,  and  generally  are  within 
the  low  single  digit  range  for  use  of 
copyrighted  music  and  sound 
recordings."  Rosenthal  ^  W.R.T.  at  3i_ 
Tr.  1646.  1669-70.  1674  (Massarsky).^' 

Using  the  license  fees  DMX  and 
DCR  "  pay  for  the  right  to  perform 


J"  An  attorney  with  the  law  firm  of  Berliner, 
Corcoran  k  Rowe,  LL.P.,  in  Washington.  D.C  who 
represents  recording  artists,  writers,  production 
companies,  record  companies,  and  multimedia 
companies. 

5'  An  economic  consultant  with  the  firm  of  Barry 
M.  Massarsky  Consulting,  Inc. 

''The  Services  pMv  an  interim  rale  set  in  1989  to 
ASCAP  for  the  performance  of  the  musical  works 
in  its  repertoire.  Tr.  1029  (McCarthy):  Tr.  1656 
(Massarsky)  OCR  also  pays  an  interim  rate  to  BMI. 
These  rate  disputes  are  currently  the  subject  of 
adjudication  before  the  "rate  court"  in  the  Southern 
District  of  New  York.  Services  RF  11 52-53:  100- 
105.  Pending  the  outcome  of  the  rate  cases.  OCR  has 
agreed  to  pay  BMI  the  same  contractual  rate  that 
DMX  pays  for  the  musical  works  performance 
license,  tr.  1653  (Massarsky). 


musical  compositions  in  the  BMI  and 
SESAC  repertories  and  the  anticipated 
payments  that  ASCAP  will  receive  upon 
resolution  of  a  rate  dispute  between 
itself  and  the  Services,  and  not  the 
interim  rates  that  the  Services  currently 
pay  ASCAP,  which  are  usually  lower 
than  the  final  determination  of  the  rate 
court,  the  Panel  set  an  upper  limit  on 
the  value  of  the  performance  right  for 
the  musical  compositions.  Report 
11 167(B)-(G).  In  making  this 
determination,  the  Panel  accepted 
Massarsky's  testimony  that  ASCAP 
license  fees  are  "generally  greater  than, 
but  at  least  no  less  than,  BMI  license 
fees,"  and  made  its  calculations 
accordingly.  Report  1 167(E);  see  also 
RIAA  PF  11 106-108."  In  addiUon  to 
setting  an  upper  limit  on  the  amount  the 
Services  would  f)ay  for  these 
performance  licenses,  the  Panel 
armounced  a  lower  limit  for  this 
benchmark  but  provided  no  discussion 
on  how  it  arrived  at  this  figure. 

RIAA  accepts  the  Panel's 
determination  for  an  upper  limit 
valuation  for  the  performance  right  in 
musical  works,  but  challenges  the 
Panel's  determination  of  the  lower  limit 
of  this  value.  Petition  at  16-20.  RIAA 
contends  that  because  the  Panel  had 
actual  figures  upon  which  to  base  its 
calculation,  it  was  arbitrary  to  set  a 
lower  limit.  Id.  at  17. 

From  an  examination  of  the  record. 
the  Register  cannot  determine  how  the 
Panel  derived  the  lower  limit  figure,  but 
she  has  identified  at  least  one  way  that 
the  Panel  could  have  settled  upon  the 
lower  figure.  It  entails  the  use  of  the 
interim  rates  which  the  Services  pay 
ASCAP  currently,  instead  of  relying  on 
a  figure  equal  to  or  greater  than  the  rate 
paid  to  BMI.  Tr.  1669  (Massarsky),  Tr. 
1028-1029  (McCarthy).  Use  of  such  an 
approach,  however,  is  expressly 


'-'CRT  and  judicial  precedent  supports  the 
Panel's  premise  that  ASCAP  usually  receives 
slightly  higher  royalty  fees  for  the  public 
performance  of  its  works  than  does  BML  In 
American  Society  of  Composers,  Authort,  and 
Publishers  v.  S/)owfij7ie/7?ie  Movie  Channel.  912 
F.2d  563  (2nd  Or.  1990).  the  court  affuroed  the  rale 
court  decision  that  a  "blanket"  license  rate  for  use 
of  ASCAP  works  should  be  set  slightly  higher  than 
the  rate  the  cable  network  pays  for  a  BMI  license. 
This  result  reflected  the  agreed  upon  55-45  ratio 
that  ASCAP  and  BMI  adopted  in  dividing  their 
share  of  the  royalties  for  compulsory  licenses  paid 
by  cable  system  operators  for  retransmissions  of 
broadcast  signals.  See  also  1978  Cable  Royalty 
Distribution  Determination,  45  FR  63026  (Sept.  23. 
1980)  (CRT  determined  that  of  the  4.5%  royalty 
share  awarded  to  the  music  claimants'  group  in  the 
1978  cable  distribution  proceeding,  ASCAP  would 
receive  54%.  BMI.  43%.  and  SESAC.  3%  of  the 
royalties.):  1987  Cable  Royalty  Distribution 
Proceeding.  55  FR  11988  [March  30.  1990)  (CRT 
again  adjusted  the  distribution  percentages  for  cable 
royalties  so  that  ASCAP  received  a  58%  ahare  of  the 
disputed  royalties  and  BMI  received  the  remaining 
42%  share). 
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disavowed  by  two  of  the  Services"  own 
expert  witnesses  who  agree  that  it  is 
inappropriate  to  rely  on  interim  rates  to 
determine  competitive  market  rates. 
Woodbury  W.R.T.  at  19  n.70;  Tr.  2710- 
2711  (Woodbury);  Tr.  1029  (McCarthy). 
The  Register  concurs  with  these 
witnesses's  assertions,  and  therefore 
rejects  any  figure  which  uses  an  interim 
rate  in  calculating  a  value  when  specific 
evidence  exists  in  the  record 
discounting  this  methodology  and 
nothing  supports  its  use. 

Nor  could  the  Panel  consider  just  the 
individual  license  fees  which  the 
Services  pay  to  a  single  performing 
rights  organization  in  setting  the  lower 
limit,  having  rejected  a  similar  argument 
when  the  Services  initially  proposed 
making  this  comparison.  Report  1 168. 
A  single  license  fee  covers  only  those 
musical  works  under  the  control  of  the 
individual  performing  rights 
organization  granting  the  license. 
Therefore,  a  Service  must  obtain  a 
"blanket"  license  from  every  performing 
rights  organization  in  order  to  have  the 
freedom  to  play  virtually  any  musical 
composition  without  infringing  its 
copyright.  Hence,  the  total  value 
attached  to  the  performance  of  the 
underlying  musical  works  would  be  the 
sum  of  the  license  fees  paid  to  each  of 
the  performing  rights  organizations,  just 
as  the  value  of  the  digital  performance 
right  in  sound  recordings  would  be  the 
fees  paid  to  all  record  companies.  See 
Report  1 168. 

The  Register  perceives  no  rational 
connection  between  the  Panel's  factual 
conclusions  and  its  decision  to  set  a 
lower  limit  for  this  benchmark.  Where 
the  record  provides  clear  evidence  of 
what  the  Services  actually  pay  for  the 
performance  licenses,  and  the  witnesses 
agree  that  the  interim  rates  which  are 
currently  being  paid  represent  de 
minimis  value  for  these  licenses,  the 
Panel  need  not  look  beyond  this 
information  to  determine  the  value  of 
the  benchmark.  For  the  reasons 
discussed  above,  the  Register  does  not 
consider  the  Panel's  lower  limit  on  the 
performance  license  fees  for  musical 
compositions  when  proposing  a  royalty 
rate  for  the  section  114  license. 

Use  of  Benchmarks  Approximating 
Marketplace  Value  in  Setting  the 
Section  114  Rate 

A  benchmark  is  a  marketplace  point 
of  reference,  and  as  such,  it  need  not  be 
perfect  in  order  to  be  considered  in  a 
rate  setting  proceeding.  In  the  1980  rate 
adjustment  proceeding  for  coin-operated 
phonorecord  players,  the  Tribunal 
considered  different  marketplace 
models  and  found  that  each  analogy  had 
distinguishing  characteristics,  but 


nevertheless  considered  them  in 
conjunction  with  the  record  evidence 
and  the  statutory  objectives.  1980 
Adjustment  of  the  Royalty  Rate  for  Coin- 
Operated  Phonorecord  Players,  46  FR 
884.  888  (1981)  ("While  acknowledging 
that  our  rate  cannot  be  directly  linked 
to  marketplace  parallels,  we  find  that 
they  serve  as  an  appropriate  benchmark 
to  be  weighed  together  with  the  entire 
record  and  the  statutory  criteria").  The 
U.S.  Court  of  Appeals  for  the  Seventh 
Circuit  approved  the  Tribunal's 
approach,  stating  that. 

We  think  that  the  Tribunal  could  properly 
take  cognizance  of  the  marketplace  analogies 
while  appraising  them  to  reflect  the 
differences  in  both  the  resjjective  markets 
[e.g..  with  respect  to  volume  and  industry 
structure)  and  the  regulatory  environment.  It 
is  quite  appropriate  and  normal  in  this 
administrative  rate  determination  process  to 
find  distinguishing  features  among  various 
analogous  situations  affecting  the  weight  and 
appropriate  thrust  of  evidence  rather  than  its 
admissibility.  No  authority  cited  by  AMOA 
would  require  the  Tribunal  to  reject  the 
ASCAP/SESAC  analogies  Comparable  rate 
analogies  have  been  repeatedly  endorsed  as 
appropriate  ratemaking  devices. 

AMOA  V.  CRT.  676  F.2d  at  1157.  See 
also  San  Antonio  v.  United  States.  631 
F.2d  831,  836-37  (DC  Cir.  1980), 
clarified.  655  F.2d  1341  (D.C.  Cir.  1981); 
Burlington  Northern.  Inc.  v.  United 
States.  555  F  2d  637,  641-13  (8th  Cir. 
1977). 

When  setting  the  rates  for  the 
statutory  performance  license  in  sound 
recordings,  the  benchmarks  are  merely 
the  starting  point  for  establishing  an 
appropriate  rate.  The  deciding  body 
uses  the  appropriate  marketplace 
analogies,^*  in  conjunction  with  record 
evidence,  and  with  regard  for  the 
statutory  criteria,  to  set  a  reasonable 
rate. 

In  this  proceeding,  the  Register  finds 
that  both  the  negotiated  DCR  license  fee 
and  the  marketplace  license  fee  for  the 
performance  of  the  musical  works  are 
useful  at  least  in  circumscribing  the 
possible  range  of  values  under 
consideration  for  the  statutory 
performance  license  in  sound 
recordings.  While  the  DCR  license  fee 
purports  to  represent  a  negotiated  value 
for  a  right  to  which,  by  law,  the  record 


>*A  Panel  is  free  to  rajact  a  propos«d  benchmark 
that  does  not  renect  accurately  the  characteristics 
and  dynamics  of  the  industries  subject  to  the 
proposed  rate.  See  eg.  Use  of  Certain  Copyri^ted 
Works  in  Connection  with  Noncommercial 
Broadcasting.  43  FR  2506«-69  (197BI  (CRT  found 
voluntary  license  between  BMl.  Inc.  and  the  public 
broadcasters.  Public  Broadcasting  Syilem  and 
National  Public  Radio,  of  no  assistance  in  setting 
rale  for  use  of  ASCAP  repertoire):  Adjustment  of  the 
Royalty  Rale  for  Cable  Systems:  Federal 
Communications  Commission's  Deregulation  of  the 
Cable  Industry.  47  FR  52146  (November  12.  19821. 


companies  were  not  entitled  (in 
addition  to  the  recognition  that  the  right 
should  exist),  the  Register  acknowledges 
that  the  value  of  the  DCR  license 
provides  minimal  information  as  to  the 
value  of  the  performance  right 
ultimately  granted  in  the  DPRSRA. 
although  it  does  provide  some  guidance 
for  assessing  the  proposed  rate.  See 
Adjustment  of  Royalty  Payable  Under 
Compulsory  License  for  Making  and 
Distributing  Phonorecords;  Rates  and 
Adjustment  of  Rates  (115  Rate 
Adjustment  Proceeding).  46  FR  10466, 
10483  (Feb.  3.  1981)  ("We  find  that  the 
foreign  experience  is  relevant — because 
it  provides  one  measure  of  whether 
copyright  owners  in  the  United  States 
are  being  afforded  a  fair  return"). 

On  the  other  hand,  the  second 
reference  point — the  negotiated  license 
fees  for  the  performance  of  music 
embodied  in"the  sound  recordings — 
offers  specific  information  on  what  the 
Services  actually  pay  for  the  already- 
established  performance  right  of  one 
component  of  the  sound  recording.  The 
Panel  recognized  this  reference  point's 
usefulness  and  used  it  to  further  support 
its  choice  of  a  royalty  rate.  Report  1  201. 
The  question,  however,  is  whether  this 
reference  point  is  determinative  of  the 
marketplace  value  of  the  performance 
right  in  sound  recordings;  and.  as  the 
Panel  determined,  the  answer  is  no. 
Report  11169.  201. 

Initially,  neither  the  Services  nor 
RIAA  placed  much  weight  on  this 
marketplace  reference  point,  although 
RIAA  has  consistently  argued  that  the 
value  of  the  performance  right  in  sound 
recordings  is  greater  than  the  value  of 
the  performance  right  in  the  underlying 
musical  works.  RIAA  RPF  1 16.  Petition 
at  10-16.  On  the  one  hand,  the  Services 
argue  that  the  musical  composition  is 
the  key  to  a  successful  recording, 
Services  RF  1 10-12,  citing  Tr.  1664 
(Massarsky),  and  on  the  other  hand, 
RIAA  contends  that  a  song  lacks  feeling 
until  the  recording  artist  breathes  life 
into  the  song.  Morris"  W.D.T.  at  1-2; 
Petition  at  12-13.  Because  neither  side 
presented  conclusive  evidence  on  this 
point,  the  Panel  observed  only  that  both 
groups  are  "parents  of  the  music." 
Report  1 169. 

RIAA  faults  the  Panel  for  its  lack  of 
discussion  on  the  question  of  whose 
rights  in  the  phonorecord  are  more 
valuable.  Petition  at  10-16.  While  the 
Register  agrees  that  the  Panel  did  not 
make  sp)ecific  citations  to  record 
evidence,  its  finding  that  'Itjhere  was 
insufficient  and  conflicting  evidence  to 
make  a  determination  that  the 


"  A  country  music  artist  who  has  recorded  14 
albums,  including  five  number  one  songs. 
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performers  and  record  companies 
deserve  a  larger  percentage  from  the 
Services  than  granted  to  the  music 
works,"  was  supported  by  the  record 
evidence.  Report  1  169 

To  make  its  point,  RIAA  presented  an 
analysis  of  revenues  from  record  sales  in 
support  of  its  argument  that  the 
marketplace  values  the  contributions  of 
the  record  companies  and  the 
performing  artists  more  than  it  values 
the  contributions  of  the  copyright 
owners  in  the  musical  compositions 
RIAA's  PF  1%  112-120;  Petition  at  10- 
16.  This  evidence  showed  that  copyright 
owners  of  the  musical  composition 
receive  between  5-20%  of  the  wholesale 
price  for  the  sound  recordings  based  on 
sales  of  CDs  and  cassette  tapes — 
approximately  5%  from  the  average 
wholesale  price  for  an  average  CD  and 
12%  from  an  average  cas.sette  -*  RIAA 
PF  11 115,  119.  Recording  artists,  on  the 
other  hand,  receive  7-10%  of  the 
average  wholesale  price  for  a  typical  CD 
and  15-20%  for  a  typical  cassette, 
leaving  approximately  between  56-88% 
of  the  revenues  from  sales  for  the  record 
companies  RIAA  IFF  11  f. 

The  Services  disagreed  with  RIAA's 
interpretation  of  the  marketplace  data, 
contending  that  the  reason  the  "(r)ecord 
companies  receive  a  bigger  percentage 
of  revenues  from  the  sale  of  sound 
recordings  (is)  because  they  have  a 
bigger  monetary  investment  in  the 
record  production  costs,  as  well  as  the 
leverage  to  minimize  the  royalties  paid 
to  songwriters,  music  publishers,  and 
recording  artists   "  Services  RF  11  118- 
120.  They  also  oppose  RIAA's 
implication  that  the  record  companies 
should  receive  more  value  from  the 
performance  right  in  sound  recordings 
than  the  songwriters  receive  for  a 
similar  right  because  the  record 
companies  gamer  more  revenue  from 
the  use  of  the  mechanical  license  than 
do  the  songwriters  and  composers. 

The  Services  accurately  note  that  the 
mechanical  license  and  the  digital 
performance  license  represent  different 
and  distinct  rights  to  the  copyright 
holders  under  the  law.  and  they  make 
no  attempt  to  tie  the  value  of  the  rights 
associated  with  the  mechanical  license 
to  the  value  of  the  digital  performance 
right,  a  right  newly  recognized  with  the 
passage  of  the  DPRSRA.  Even  RLAA,  the 
proponent  of  the  assertion,  fails  to 
explain  why  the  relative  value  of  the 
mechanical  license  to  the  various 
owners  and  users  has  any  application  to 
the  determination  of  the  value  of  a 
digital  performance  license  in  sound 


recordings.  Consequently,  where  no 
clear  nexus  exists  between  the  values  of 
different  rights,  the  model  serves  no 
practical  purpose  in  computing  the 
value  of  the  digital  performance  right. 

Hence,  RIAA's  contention  that  the 
data  supports  its  assertion  that  the 
marketplace  places  a  higher  value  on 
the  contributions  of  the  record 
companies  and  the  recording  artists  in 
the  creation  of  the  phonorecord  fails, 
because  it  does  not  discuss  the 
constraining  effect  the  mechanical 
license  has  on  the  copyright  owners  in 
setting  a  value  on  their  reproduction 
and  distribution  right  Record 
companies  pay  the  copyTight  owners  of 
the  musical  compositions  no  more  than 
the  statutory  rate  for  the  right  to 
reproduce  and  distribute  the  musical 
composition  in  a  phonorecord.  The 
record  company  then,  in  turn,  sells  the 
phonorecord  at  a  fair  market  price. 
Because  both  groups  do  not  share  equal 
power  to  set  rates  m  an  unfettered 
marketplace,  it  is  unreasonable  to 
compare  the  value  of  the  reproduction 
and  distribution  right  of  musical 
compositions — a  rate  set  by  the 
government  at  a  level  to  achieve  certain 
statutory  goals — with  the  revenues 
flowing  to  record  companies  from  a 
price  set  in  the  marketplace  according  to 
the  laws  of  supply  and  demand,  and 
then  to  decdare  that  the  marketplace 
values  the  sound  recording  .more  than 
the  underlying  musical  composition. 
Consequently,  RL^A  s  evidence  sheds 
no  light  on  the  relative  value  of  the 
sound  recording  performance  right  and 
the  musical  works  performance  right. 2'' 

In  addition  to  the  foregoing 
discussion,  the  Register  notes  that 
Congress  did  not  intend  for  the  license 
fees  paid  under  the  new  digital 
performance  license  to  "diminish  in  any 
respect  the  royalties  payable  to 
copyright  owners  of  musical  works  for 
the  public  performance  of  their  works." 
S.  Rep.  No,  104-128,  at  33  (1995) 
(emphasis  added)  See  also  17  U.S. C. 
114(i).  Although  this  statement  does  not 
express  Congress'  intent  that  the  license 
be  set  below  the  value  of  the  public 
performance  right  in  the  musical  works, 
it  indicates  that  Congress  considered  the 
possibility  that  such  would  be  the 
outcome,  and  sought  through  express 
legislation  to  protect  the  current  value 


"Interested  parties  are  free  to  negotiate  a  rate 
below  the  statutory  rate  for  the  mechanical  license 
and  often  do.  Tr.  1660  (Massarsky). 


''  Even  if  there  was  some  value  to  the 
comparison.  RIAA  does  not  appear  to  factor  into  its 
calculations  the  value  of  the  sound  recordings  in 
those  phonorecords  that  do  not  show  a  profit. 
According  to  the  record,  "approximately  85  percent 
of  all  sound  recordings  do  not  recoup  the  costs  that 
are  spent  to  make  and  to  market  those  recordings. 
Indeed,  over  two-thirds  of  all  sound  recordings  sell 
less  than  1,000  copies."  Report  1 105. 


of  the  performance  right  in  musical 
works. 

Based  on  a  review  of  the  record 
evidence,  the  Register  concurs  with  the 
Panel's  conclusion  that  there  was 
insufficient  evidence  to  determine  that 
the  performers  and  record  companies 
deserve  a  larger  percentage  from  the 
Services  than  that  received  by  the 
copyright  holders  in  the  musical  works. 
That  being  so,  the  Register  finds  no 
basis  for  making  an  upward  adjustment 
to  the  musical  works  f)erformance 
license  fees  to  establish  a  broader  range 
of  potential  rates. 

c.  Statutory  Objectives 

Section  801(b)(1)  of  the  Copyright  Act 
states  that  the  rates  for  the  section  114 
license  shall  be  calculated  to  achieve 
certain  statutory  objectives.  The  Panel 
evaluated  each  statutory  objective  and 
made  a  finding  as  to  whether  the 
Services  or  RIAA  furthered  that 
objective.  If  the  Services  contributed 
more  to  furthering  the  objective,  the 
Panel  gave  more  consideration  to  setting 
a  rate  at  the  lower  end  of  the  possible 
range,  and  conversely,  if  the  record 
companies  made  the  more  significant 
contribution,  the  Panel  found  this  to 
favor  a  rate  toward  the  upper  end. 
Report  1 19((A)-{D). 

the  Panel's  analysis  led  it  to  set  a  rate 
toward  the  low  end  of  its  range,  because 
a  rate  set  toward  the  high  end  would 
thwart  the  statutory  objectives  under 
current  market  conditions.  Id.  The  Panel 
expressly  noted  that  a  future  Panel  may 
reach  an  entirely  different  result  based 
on  the  then-current  economic  state  of  * 
the  industry  and  new  information  on 
the  Services'  impact  on  the  marketplace. 
Report  1 202. 

RIAA  contends  that  the  Panel's 
findings  that  all  factors  favor  setting  a 
low  rate  is  contrary  to  CRT  precedent. 
Petition  at  32.  This  contention  relies  on 
a  statement  from  the  D.C.  Court  of 
Appeals,  which  upon  reviewing  the 
CRT's  1980  Mechanical  Rate 
Adjustment  Proceeding  concluded  that 
the  factors  "pull  in  opposing 
directions."  Id.,  citing  RIAA  v.  CRT.  662 
F.2d  at  9.  But  in  making  this  statement, 
the  court  merely  made  an  observation 
that  the  statutory  objectives  required  the 
Tribunal  to  weigh  opposing  factors  in 
determining  how  best  to  achieve  each 
objective.  It  went  on  to  say  that  the 
Tribunal  had  the  responsibility  of 
reconciling  these  factors  in  setting  a 
reasonable  rate,  but  the  court  did  not 
preclude  the  possibility  that  the 
Tribunal  might  find  that  the  application 
of  the  factors  to  the  evidence 
consistently  supported  either  a  high  rate 
or  a  low  rate.  RIAA  v.  CRT.  662  F.2d  at 
9. 
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ill'  r  approves  tne  rtirici  s 

basi(  h  in  utilizing  the  factors  to 

determine  its  rate  for  the  digital 
perfoiTnance  right  and  adopts  the 
Panel's  findings  where  the  evidence 
supports  its  conclusions. 

The  Panel's  determination  that  the 
statutory  objectives  supported  setting  a 
rate  favoring  the  Services  was  not 
arbitrary 

The  Panel's  ultimate  conclusion  that 
the  best  way  to  achieve  the  four 
statutory  objectives  was  to  set  a  low  rate 
favoring  the  Services  is  supported  by 
the  evidence  presented  in  this 
proceeding.  How  much  weight  to  accord 
each  objective  is  within  the  discretion  of 
the  Panel,  which  may  accord  more 
weight  to  one  objective  over  the  others 
so  long  as  all  objectives  are  served 
adequately.  See  RIAA  v  CRT.  662  F.2d 
at  9.  In  RIAA  v.  CRT,  the  court  reviewed 
the  Tribunal's  decision  to  raise  the  rate 
for  making  and  distributing 
phonorecords  from  two  cents  to  four 
cents.  It  found  the  copyright  users' 
argument  that  the  Tribunal  failed  to  give 
adequate  consideration  to  certain  factors 
over  others  unavailing.  In  discussing  the 
impact  of  the  statutory  objectives  on  the 
ratemaking  process,  the  court  stated: 

(T)he  Tribunal  was  not  told  which  factors 
should  receive  higher  priorities.  To  the 
extent  that  the  statutory  objectives  determine 
a  range  of  reasonable  royalty  rates  that  would 
serve  all  these  objectives  adequately  but  to 
differing  degrees,  the  Tribunal  is  free  to 
choose  among  those  rates,  and  courts  are 
without  nuthority  (o  set  aside  the  particular 
rate  chosen  by  the  Tribunal  if  it  lies  within 
a  "zime  of  reasonableness. " 

Id.  at  9  (citations  omitted).  Hence,  the 
Panel  was  free  to  Hnd  that  a  rate  on  the 
low  end  was  reasonable  so  long  as  that 
rate  fell  within  the  "zone."  and  the 
"zone  "  was  calculated  to  achieve  the 
statutory  objectives. 

The  Panel's  analysis  and  application 
of  the  statutory  objectives,  however,  are 
not  without  problems.  The  Register 
finds  that  on  occasion,  the  Panel  either 
did  not  perceive  or  misinterpreted  the 
precedential  underpinnings  of  the 
statutory  objective. 

A  full  discussion  of  the  Panel's 
deliberations  and  the  parties'  responses 
concerning  the  evaluation  and 
application  of  the  four  statutory 
objectives  follows. 

A.  Maximize  the  Availability  of 
Works.  (17V.S.C.801(bl(ll(A)) 

The  Panel  found  that  the  digital  audio 
services  "substantially  increase  the 
availability  of  recordings  by  providing 
many  channels  of  uninterrupted  music 
of  different  genres.  "  noting  the  diversity 
of  the  music  offered  by  the  Services. 
Report  1^  U 1-122.  Based  on  this 


finding,  the  Panel  concluded  at  the  end 
of  its  report  that  "(tlo  maximize  the 
availability  of  creative  works  to  the 
public  •   •   •  the  rate  should  be  set  on 
the  low  side.  A  lower  rate  will  hopefully 
ensure  the  Services'  continued  existence 
and  encourage  competition  so  that  the 
greatest  number  of  recordings  will  be 
exposed  to  the  consumers."  Id.  1 198(A). 

RLAA  alleges  that  the  Panel 
misinterpreted  this  statutory  objective 
because  it  focused  on  "whether  the 
Services  promote  the  sale  of  sound 
recordings.  "  rather  than  "whether  the 
proposed  rate  will  maximize  the 
availability  of  sound  recordings.  "  RIAA 
RPF  1 43;  Petition  at  37-41.  In  support 
of  its  position.  RIAA  recalls  the  1980 
jukebox  rate  adjustment  proceeding, 
where  the  CRT  concluded,  in  its 
discussion  of  section  801(b)(1)(A).  that 
jukeboxes  were  not  crucial  to  assuring 
the  public  of  the  availability  of  creative 
works.  1980  Adjustment  of  the  Royalty 
Rate  for  Coin-Operated  Phonorecord 
Players.  46  FR  884.  889  (1981).  The 
Tribunal,  however,  did  find  that 
"reasonable  payment  for  jukebox 
performances  will  add  incrementally  to 
the  encouragement  of  creation  by 
songwriters  and  exploitation  by  music 
publishers,  and  so  maximize  availability 
of  musical  works  to  the  public."  Id.  On 
the  strength  of  past  CRT  precedent  and 
the  courts'  recurring  observation  that 
compensation  to  the  author  or  artist 
stimulates  the  creative  force.  ^'  RIAA 
disputes  the  Panel's  conclusion, 
contending  that  the  best  way  to 
maximize  the  availability  to  the  public 
is  to  ensure  that  copyright  owners 
receive  fair  compensation  for  their 
works.  Petition  at  38. 

The  Services  support  the  Panel's 
findings  and  conclusion  but  offer  no 
legal  support  for  their  position  except  to 
note  that  "(t|he  Courts  have  long  held 
that  under  copyright  law.  reward  to 
copyright  owners  is  a  'secondary 
consideration'  that  uhimately  serves  the 
cause  of  promoting  public  availability  of 
copyrighted  works."  Reply  to  Petition  at 


"  Sony  Corp.  of  America  ».  Untmnal  City 
Studio*.  Inc  .  464  US  417.  429  (1964).  quoting 
Vnitod  Stale*  v  Poniinounr  Picture*.  334  US  131. 
1S8  (194S).  ('"IRJeward  to  tha  author  or  artist  Mrvaa 
to  indues  release  lo  the  public  of  the  prtxlucls  of 
his  creative  genius."'):  TWentietA  Century  Mutic 
Corp  V  Aiken.  422  U.S.  151.  156  (1975) 
(compensating  authors  "senreisl  tha  cause  of 
promoting  txxjad  public  availability  of  literature, 
music,  and  tha  other  arts");  IIS  Rate  Ad|ustnnent 
Proceeding.  46  FR  10479  (1981)  (In  discussing 
section  aoi(b)(l)(A).  tha  CRT  looked  to  the  purpose 
of  tha  section  115  license  which  was  "intended  to 
encourage  the  creation  and  dissemination  of 
musical  compositions  "  Therefore,  the  Tritninal  set 
the  rata  to  "afford  songwritars  a  financial  and  not 
maraly  a  paychic  reward  for  their  creative  efforts" 
as  a  way  to  mexlmiaa  tha  availability  of  creative 
works). 


27  (citations  omitted).  The  Services 
assert  rightfully  that  the  primary 
rationale  for  the  copyright  law  is  to 
stimulate  the  creation  of  artistic  works 
for  the  benefit  of  the  public.  Twentieth 
Century  Music  v.  Aiken.  422  U.S.  151. 
156  (1975).  citing  Fox  Film  Corp.  v. 
Doyal.  286  U.S.  123.  127  (1932)  ("The 
sole  interest  of  the  United  States  and  the 
primary  object  in  conferring  this 
monopoly  *   *   *  lie  in  thn  ijeneral 
benefits  derived  by  the  publit  from  the 
labors  of  authors").  But  in  underscoring 
the  primary  purpose  for  the  copyright 
law.  the  CoxxtX  in  Aiken  acknowledges 
that  this  aim  is  achieved  by  allowing  the 
copyright  ov^ners  to  receive  a  fair  return 
for  their  labor,  the  position  advanced  by 
RIAA.  Id.  ("The  immediate  effect  of  our 
copyright  law  is  to  secure  a  fair  return 
for  an  "authors'  creative  labor.  But  the 
ultimate  aim  is.  by  this  incentive,  to 
stimulate  artistic  creativity  for  the 
general  public  good").  See  also  Sony 
Corp  America  v.  Universal  City  Studios, 
Inc..  464  U.S.  417  (1984);  United  States 
v.  Paramount  Pictures.  334  U.S.  131 
(1948).  The  positive  interplay  between 
compensation  and  creation  is  a  basic 
tenet  of  copyright  law.  and  as  such,  its 
contribution  to  stimulating  the  creation 
of  additional  works  caiuiot  be  set  aside 
lightly. 

In  such  matters  where  the  Panel  failed 
to  discuss  any  relevant  case  law  or  past 
precedent  construing  the  statutory 
objective  before  rendering  its 
determination,  the  Register  finds  the 
Panel  acted  in  an  arbitrary  manner.  The 
finding  is  based  on  the  Panel's  failure  to 
consider  CRT  precedent  and  to  provide 
a  rational  basis  for  its  departure  from 
prior  proceedings  construing  the  same 
statutory  objective.  See  Pontchartrain 
Broad,  v.  FCC.  15  F.3d  183,  185  (DC. 
Cir.  1994)  ("an  unexplained  departure 
from  (Commission  precedent  would  have 
to  be  overturned  as  arbitrary  and 
capricious  ").  Motor  Vehicle  Mfrs.  Ass'n 
V.  State  Farm  Mutual  Auto.  Insurance 
Co..  463  U.S.  29  (1983);  Celcom 
Communications  Corp.  v.  FCC.  789  F.2d 
67  (D.C.  Cir.  1986);  Airmark  Corp.  v. 
FAA.  758  F.2d  685  (DC.  Cir.  1985). 

There  is  no  record  evidence  to 
support  a  conclusion  that  the  existence 
of  the  digital  transmission  services 
stimulates  the  creative  prtx:ess.  Instead, 
the  Panel  made  observations  concerning 
the  development  of  another  method  for 
disseminating  creative  works  to  the 
public — a  valid  and  vital  consideration 
addressed  in  the  statutory'  objective 
concerning  relative  contributions  from 
each  party — but  fails  to  discuss  how  the 
creation  of  a  new  mode  of  distribution 
wrill  itself  stimulate  the  creation  of 
additional  works. 
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Because  the  Panel  failed  to  reconcile 
its  determination  with  past  CRT 
precedent  and  case  law,  the  Register 
rejects  both  the  Panels  findings  and 
conclusions  on  this  point  as  arbitrar\' 
Instead,  the  Register  concludes  that  the 
record  companies  and  the  performers 
make  the  greater  contribution  in 
maximizing  the  availability  of  the 
creative  works  to  the  public,  a 
conclusion  consistent  with  past  CRT 
precedent. 

B.  Relative  Roles  of  the  Copyright 
Ov)fners  and  the  Copyright  Users  in 
Making  Product  Available  to  the  Public. 
(17U.S.C.801(b)(l)(Cj). 

The  statutory  objective  addressing  the 
relative  roles  of  the  parties  contains  five 
different  factors,  which  the  Panel 
evaluated  independently  In  analyzing 
the  first  component  of  this  objective,  the 
relative  creative  contribution,  the  Panel 
found  that  both  the  recording 
companies  and  the  performers  make 
substantial  creatu'e  contributions  to  the 
release  of  a  sound  recording  Report 
1  87.  Its  determination  credited  the 
performers  and  the  record  companies 
for  their  work  m  making  the  musical 
work  come  alive  Id  11  81-83.  The 
Services  were  found  to  make  no  such 
significant  contribution  to  the  creation 
of  the  sound  rei.ording  Instead,  their 
contribution  was  seen  as  more  limned, 
since  it  merely  enhanced  the 
presentation  of  the  final  work  through 
unique  programming  concepts.  Id. 
1184-86  On  balance,  the  Panel  found 
"that  the  artists  and  the  record 
companies  provide  greater  creative 
contributions  to  the  release  of  sound 
recordings  to  the  public  than  do  the 
Ser\ices,"  id.  1  87,  a  finding  supported 
by  CRT  precedent. " 

The  Panel  continued  its  consideration 
of  the  relative  contribution  of  the 
owners  vis-a-vis  the  users  m  making  the 
product  available  to  the  public  and 
determined  that  the  Services  made  the 
greater  contribution  with  respect  to  the 
four  remaining  factors:  technological 
contributions,  capital  investment,  costs 
and  risks  to  industry-,  and  the  opening 
of  new  markets.  Report  11  88.  93,  94, 
97,  98,  and  109 

In  making  this  determination,  the 
Panel  focused  on  the  technological 
developments  made  by  the  Services  in 
opening  a  new  avenue  for  transmitting 
sound  recordings  to  a  larger  and  more 
diverse  audience,  including  the  creation 
of  technology  to  uplink  the  signals  to 


"The  CRT  refused  lo  award  broadcasters  a  share 
of  the  cable  royalties  for  their  role  in  formatting 
radio  stations.  The  Tribunal  construed  the  claim  as 
one  for  compilation  which  had  a  de  minimis  value. 
The  U.S.  Court  of  Appeals  for  the  D.C.  Circuit 
upheld  the  Tribunal's  determination.  NAfl  v.  CFT. 
772  F.2d  at  931. 


satellites  ana  transmit  them  via  cable; 
technology  to  identifv  the  name  of  the 
sound  recording  and  the  artist  during 
the  performance;  and  technology  for 
programming,  encryption,  and 
transmission  of  the  sound  recording.  Id. 
11  89-92  In  contrast,  the  Panel  found 
that  the  record  companies  made  no 
contributions  in  these  areas.  Id.  1  93. 

The  Panel  also  weighed  the  evidence 
presented  m  support  of  the  parties' 
relative  roles  in  making  capital 
investments  in  equipment  and 
technology,  the  third  factor.  The  Panel 
determined  that  the  Services  made  a 
substantial  showing  of  their  $10  million 
investment  m  equipment  and 
technology.  Report  1  9.5  and  cites 
therein,  whereas  RIAA  did  not  suggest 
that  anv  capital  investment  was 
required  on  its  part.  Id  1  97, 

.A.nd  finally-  the  Panel  found  that  the 
fourth  factor,  the  relative  costs  and  nsks 
incurred  by  the  parties  in  making  the 
product  available  to  the  public,  was 
greater  for  the  Services  than  for  the 
record  companies  and  the  performing 
artists,  even  though  the  record 
companies  do  incur  substantial  costs 
and  nsks  m  producing  the  product  used 
by  the  Services.  Id  11  98-108,  In 
making  its  determination,  the  Panel 
balanced  the  costs  and  risks  involved  in 
produc  ing  the  sound  recordings  against 
the  cost  and  risks  associated  with 
bnnging  the  creative  product  to  market 
in  a  new  and  novel  way.  Id.  11  99-107. 
In  support  of  its  findings,  the  Panel 
noted  that  the  Services  have  invested 
significant  start-up  L.osts  and  are 
currently  undergoing  a  shift  m  how  they 
market  their  services  Id  11  55.  73-78. 
99,  and  102  In  addition,  the  Services 
contend,  and  the  Panel  agrees,  that  the 
Ser\ices  face  new  competition  from  the 
internet  and  digital  radio.  Consequently, 
it  is  far  from  clear  whether  the  Services 
can  survive.  Id  11  72,  99 

The  Panel  also  found  that  record 
companies  face  tremendous  nsks  when 
producing  new  sound  recordings,  citing 
the  record  companies'  submissions 
showing  that  record  companies  fail  to 
recover  the  production  costs  for 
approximately  85%  of  sound 
recordings,  much  less  show  a  profit.  Id. 
1 105  The  Panel,  however,  went  on  to 
find  that  the  record  companies  have 
adapted  to  the  vagaries  of  the  music 
business,  and  as  an  industry,  have 
shown  consistent  growth  in  units 
shipped  and  dollar  value  of  records, 
CDs,  and  music  videos  from  1982-1996. 
Id.  1 108. 

The  Panel's  key  finding  from  its 
analvsis  of  the  third  objective  was  that 
the  Services  contribute  more  to  the 
opening  of  new  markets  for  creative 
expression  through  the  development  of 


the  digital  audio  services.  Id.  1 109.  The 
Panel  credited  the  Services  wnth 
opening  new  markets  for  creative 
expression  because  they  expose  the 
public  to  a  broader  range  of  music  than 
does  traditional  over-the-air  radio. 
Unlike  traditional  radio,  the  Services 
offer  multiple  channels  for  classical, 
jazz,  traditional,  alternative,  and  ethnic 
formats.  Id.  1 110  Because  subscribers 
frequently  purchase  new  music  heard 
for  the  first  time  on  the  service,  the 
Panel  found  that  record  companies 
arguably  benefit  directly  from  the 
expanded  musical  formats  offered  by 
the  Services.  Id.  1112.  The  Panel  also 
found  that  the  Services'  future  plans  to 
offer  subscribers  an  opportunity  to 
purchase  the  sound  recordings  directly 
will  '"undoubtedly"  open  new  markets 
for  the  record  companies.  Id.  11 114- 
115. 

The  record  companies  do  not  accept 
the  Panel's  findings  concerning  this 
statutory  objective,  and  once  again,  take 
issue  with  the  Panel's  interpretation, 
positing  that  the  Panel  impwrmissively 
focused  on  "whether  recording 
companies  had  made  a  particular 
contribution  to  the  Services 
operations — and  wholly  ignored  the 
contributions  that  the  recording 
industry  had  made  to  the  sound 
recordings  themselves."  Petition  at  45- 
46.  RIAA's  predicate  for  its  argument  is 
its  interpretation  that  the  statutory 
phrase,  "in  the  product  made  available 
to  the  public."  17  U.S.C.  801(b)(1)(C). 
refers  only  to  the  creation  of  the  sound 
recordings  and  not  to  the  Services' 
creation  of  a  new  means  for  bringing  the 
sound  recordings  to  the  listener. 
Petition  at  46. 

In  addition  to  this  alleged 
fundamental  flaw  in  interpretation, 
RIAA  contends  that  the  Panel 
"improperly  collapsed  (its  cost/risk 
analysis)  into  a  risk  only  (analysis)"  and 
ignored  empirical  evidence  in  the 
record  discounting  the  promotional 
value  of  the  Services'  offerings.  Id.  at 
47-48.  RIAA.  however,  fails  to  note  that 
the  Panel  did  acknowledge  that  the 
record  companies  incur  significant  costs 
and  risks  in  their  business.  Report 
11 105-107.  But  the  Panel  also  found 
that  the  Services  presented  no 
additional  risk  to  the  record  companies 
"unless  the  customers  of  the  Services 
record  the  sound  transmissions  in  lieu 
of  purchasing  these  products  at  a  retail 
store."  Report  1 107  (emphasis  added). 
Because  the  record  companies 
introduced  no  evidence  showing 
decreased  overall  sales  of  records  and 
CDs,  the  Panel  reasonably  found  that  the 
record  companies  did  not  incur 
additional  risk  from  lost  sales  due  to  the 
Services'  activities.  Report  11 107.  111. 
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If  anything,  the  Panel  believed  that 
the  Services  decreased  the  risk  to  the 
recording  companies  because  the  digital 
audio  services  have  substantial 
promotional  value  The  promotional 
value  comes  from  the  constant  airplay  of 
new  types  of  music  not  readily 
accessible  in  the  marketplace,  which  in 
turn  stimulates  record  sales.  Report 
1 110.  In  making  this  finding,  the  Panel 
relied  on  Simon's  and  Rubinstein's 
testimony  that  "subscribers  frequently 
purchase  new  music  precisely  because 
thev  heard  it  on  one  of  the  Services." 
Report  1112  citing  Simon  ^  W.D.T.  at  1; 
Rubinstein  W.D.T.  at  34;  Tr.  1442  , 
(Rubinstein),  and  on  the  record 
industries'  practice  of  supplying 
complimentary  copies  of  their  products 
to  the  Services  for  use  on  the  air  to 
promote  the  sales  of  an  album.  Tr.  1291 
(Rubinstein);  Tr.  1182-83.  1201 
(Talley)  ^';  DMX  Ex.  3.  See  also  Tr.  2248 
(Wildman)  (  "Is  there  a  benefit  to  the 
record  company  from  getting  music 
exposed  that  might  become  a  hit  that 
wouldn't  get  exposed  otherwise?  Of 
course  there  is"). 

Furthermore.  RIAA's  reliance  on  the 
preliminary  OCR  survey  for  the 
proposition  that  the  Services  do  not 
promote  sound  recording  sales  is 
untenable  where  the  record  clearly 
shows  that  the  record  companies 
provide  promotional  copies  to  the 
Services.  In  fact.  RIAA's  own  expert 
acknowledges  "there  (are)  promotional 
beneflts  to  recording  companies  from 
having  their  music  played  on  radio 
stations  or  the  digital  music  services." 
Tr.  2220  (Wildman). 

In  contrast  to  RIAA's  fundamental 
objection  to  the  Panel's  interpretation  of 
this  statutory  objective,  the  Services 
contend  that  the  Panel  made  a 
reasonable  determination  that  the 
phrase,  "the  product  made  available  to 
the  public.  "  applied  to  both  the  sound 
recordings  and  the  entire  digital  music 
service.  Reply  to  Petition  at  29.  This 
finding  is  consistent  with  the  1980  rate 
adjustment  proceeding  for  the 
mechanical  license,  where  the  CRT 
credited  the  record  companies,  the  users 
of  the  musical  compositions  for 
purposes  of  the  mechanical  license, 
with  developing  new  markets  through 
technological  innovations,  and  through 
the  creation  of  record  clubs,  mail  order 
sales,  and  television  advertising 
campaigns.  46  FR  10480-^1  (1981). 

In  making  her  determination  on  this 
point,  the  Register  reflects  on  the 


•"Sanior  Vics-Prmident  of  Progranunlng  at  Digital 
Cabl«  Radio  Auoclates. 

"  Executive  Vice  President  and  Chief  Technical 
OfHcer  of  Digital  Music  Express  who  uversaes 
research  and  development,  and  technical  oparatioru 
worldwide. 


Statutory  responsibilities  of  the  Panel 
which  is  to  set  reasonable  rates  and 
terms  for  the  public  performance  of 
sound  recordings  by  certain  digital 
audio  services  (emphasis  added).   "In 
deciding  to  grant  a  new  exclusive  right 
to  perform  copyrighted  sound 
recordings  publicly  by  means  of  digital 
audio  transmission,  the  Committee  was 
mindful  of  the  need  to  strike  a  balance 
among  all  of  the  interests  affected 
thereby."  S,  Rep.  No.  104-128.  at  15-16 
(1995).  By  its  very  nature,  the  section 
114  license  contemplates  weighing  the 
contributions  of  the  users  in  creating 
and  expanding  the  market  for  the 
performance  of  the  sound  recording  in 
a  digital  technological  environment. 
Without  dispute,  the  evidence  reveals  a 
large  investment  of  capital  by  the 
Services  to  create  a  new  industry  that 
expands  the  o^erings  of  the  types  of 
music  beyond  that  which  one  receives 
over  the  radio,  through  live 
performances,  and  other  traditional 
means  of  public  performance.  Report 
11  44, 49. 52. 99.  102-104.  110,  113; 
Simon  W.D.T.  at  3-4;  Rubinstein  W.D.T. 
at  13-14;  Tr.  853-54  (Del  Beccaro);  Tr. 
1237-40  (Rubinstein);  Tr.  1476-78 
(Funkhouser);  DMX  Ex.  32.  Conversely, 
the  record  companies  offered  little  or  no 
evidence  on  their  contributions  relating 
to  the  key  factors.  Report  1193.  97.  111. 

From  the  foregoing  analysis,  the  Panel 
concluded  that  the  record  companies 
contributed  more  in  only  one  of  the  five 
areas  under  consideration  in  evaluating 
this  statutory  objective,  and 
consequently,  the  rate  should  be  set  at 
a  minimum  level  in  favor  of  the 
Services.  Report  1 198(C). 

C.  To  Minimize  Any  Disruptive 
Impact  on  the  Structure  of  the  Industries 
Involved.  (17  U.S. C.  801(b)(1)(D) I. 

The  Panel  determined  that  a  rate  set 
too  high  could  cause  one  or  all  of  the 
Services  to  abandon  the  business. 
Report  11117-118:  Troxel  "  W.R.T.  1 . 
5-6;  Tr.  2553-2554;  DMX  Ex.  49(b).  The 
Panel  considered  the  nature  of  the 
Services'  business,  noting  its  need  to 
increase  its  subscriber  base  just  to  reach 
a  break-even  point  without  the  added 
obligation  of  paying  an  additional  fee 
for  a  digital  performance  right.  Id. 
11 119(a)-(d).  The  Panel  also  calculated 
that  the  record  companies  would 
receive  substantially  less  than  a  1% 
increase  in  their  gross  revenues  even  if 
the  rate  were  set  at  the  highest  proposed 
level  (41.5%  of  gross  revenues), 
underscoring  the  lesser  impact  of  the 
license  fees  on  the  record  industry.  Id. 
1119. 


"Chief  Executive  OfHcer  and  President  of  Digital 
Music  Expraaa  since  July  1M7. 


RIAA  implies  that  a  low  statutory  rate 
for  the  digital  performance  right  will 
have  a  negative  impact  on  their  future 
negotiations  with  other  digital  services. 
RIAA  RPF  11  58.  105;  Petition  at  43. 
They  also  object  to  the  Panel's  constant 
reference  to  revenues  generated  from  the 
distribution  and  reproduction  rights  and 
its  alleged  lack  of  consideration  of  CRT 
precedent  Petition  at  43—44. 

In  support  of  the  Panels  evaluation, 
the  Services  note  that  RIAA  failed  to 
introduce  any  evidence  concerning  the 
impact  a  low  rate  would  have  on  the 
record  companies  and  performing 
artists,  in  direct  contrast  to  the 
abundance  of  financial  information 
submitted  by  the  Services  in  support  of 
their  assertion  that  a  high  rate  could 
devastate  the  industry.  Reply  to  Petition 
at  28. 

While  RIAA  correctly  states  that  the 
Panel  considered  the  record  companies' 
revenues  generated  from  the  exercise  of 
other  rights  granted  to  them  under  the 
Copyright  Act,  the  Panel's  purpose  was 
merely  to  demonstrate  the  financial 
health  of  the  industries.  The  Panel  never 
implied  that  the  record  companies 
should  receive  anything  less  than 
reasonable  compensation  under  the 
DPRSRA.  nor  that  their  revenues  from 
the  exercise  of  the  distribution  and 
reproduction  rights  are  meant  to 
compensate  them  for  the  use  of  their 
creative  works  under  the  new  statutory 
license.  Rather,  it  determined  that  a 
reasonable  rate  for  the  digital 
performance  right  should  be  set  at  a 
level  to  allow  the  three  companies 
currently  doing  business  to  continue  to 
do  so.  This  balance  in  favor  of  the 
Services  supports  both  the  statutory 
objective  to  consider  the  impact  on  the 
industries  and  Congressional  intent  not 
to  hamper  the  arrival  of  new 
technologies.  S.  Rep.  No.  104-128,  at 
15-16  (1995).  The  law  requires  the 
Panel,  and  ultimately  the  Librarian,  to 
set  a  reasonable  rate  that  minimizes  the 
disruptive  impact  on  the  industry.  It 
does  not  require  that  the  rate  insure  the 
survival  of  every  company.  See  115  Rate 
Adjustment  Proceeding.  46  FR  10486 
(1981)  ("We  conclude  that  while  the 
Tribunal  must  seek  to  minimize 
disruptive  impacts,  in  trying  to  set  a  rate 
that  provides  a  fair  return  it  is  not 
required  to  avoid  all  impacts 
whatsoever"). 

The  Register  acknowledges  RIAA's 
uneasiness  with  the  possibility  that  the 
rate  which  is  ultimately  adopted  may 
have  precedential  value  for  their 
negotiations  with  other  digital  services, 
but  such  concern  is  misplaced.  The  rate 
under  consideration  applies  only  to  the 
non-interactive  digital  audio 
subscription  services,  provided,  of 
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course,  that  they  are  eligible  under  the 
law  and  comply  with  all  legal 
requirements.  See  17  U.S  C  114(d)(2). 
Congress,  fully  recognizing  the  threat 
that  interactive  services  pose  to  the 
record  companies,  crafted  the  law  so 
that  they  were  ineligible  for  the 
compulsory  license.  The  result  of  this 
decision  is  that  record  companies  have 
an  opportunity  to  negotiate  an 
appropriate  marketplace  rate  for  a 
digital  performance  license  with  these 
services. 

Interactive  services,  which  allow  listeners 
to  receive  sound  recordings  "on-demand." 
pose  the  greatest  threat  to  traditional  record 
sales,  as  to  which  sound  recording  copyright 
owners  (of  sound  recordings)  must  have  the 
right  to  negotiate  the  terms  of  licenses 
granted  to  interactive  services. 

S.  Rep.  No.  104-128.  at  24  (1995). 
Congress  also  included  provisions  in  the 
DPRSRA  to  establish  different  rates  for 
different  types  of  digital  audio 
subscription  services.  Section  114(f)(1) 
states  that  "(s)uch  temis  and  rates  shall 
distinguish  among  the  different  types  of 
digital  audio  transmissions  then  in 
operation."  This  language  gives  the 
Panel  and  the  parties  broad  discretion  in 
setting  rates  for  different  types  of  digital 
audio  services,  when  such  distinction  is 
warranted.  Nor  must  the  record 
companies  accept  the  Final  rate  from 
this  determination  for  a  new  type  of 
digital  audio  service  which  emerges 
before  the  next  regularly  scheduled  rate 
adjustment  proc:eeding  The  law 
expressly  allows  for  another  rate-setting 
proceeding  upon  the  filing  of  a  petition. 
17  U.S.C.  114(n(4)(A)(i).  Together,  these 
provisions  provide  an  opportunity  to 
the  record  companies  to  make  their  case 
for  a  higher  rate  where  circumstances 
support  such  a  determination. 

In  addition,  as  the  market  conditions 
change  and  the  industry  shows 
significant  growth  and  profitability, 
another  Panel  will  have  an  opportunity 
to  make  adjustments  to  the  rate,  and 
may  well  find  that  the  changed 
circumstances  favor  an  upward 
adjustment   In  any  event,  the  Register 
must  make  her  recommendation  based 
on  the  evidence  in  the  current  record 
before  the  Panel,  which  supports  the 
Panel's  determination  that  the  best  way 
to  minimize  the  disruptive  impact  on 
the  structure  of  the  industries  is  to 
adopt  a  rate  from  the  low  range  of 
possibilities.  Report  1 198(D) 

D.  To  afford  the  copyright  owner  a  fair 
return  for  his  creative  work  and  the 
copyright  user  a  fair  income  under 
existing  economic  conditions.  (17  U.S.C. 
801(b)(1)(B)). 

Usually  this  balance  is  struck  in  the 
marketplace  through  arms-length 
negotiations;  and  even  in  the  case  of  a 


statutory  license.  Congress  encourages 
interested  parties  to  negotiate  among 
themselves  and  set  a  reasonable  rate 
which  inevitably  affords  fair 
compensation  to  all  parties.  17  U.S.C. 
114(f)(1).  (4);  n5(c)(3);  116(b):  118(b): 
and  119(c).  A  statutory'  rate,  however, 
need  not  mirror  a  freely  negotiated 
marketplace  rate — and  rarely  does — 
because  it  is  a  mechanism  whereby 
Congress  implements  policy 
considerations  which  are  not  normally 
part  of  the  calculus  of  a  marketplace 
rate.  See  115  Rate  Adjustment 
Proceeding,  46  FK  10466  (1981) 
(determining  that  the  mechanical 
license  regulates  the  price  of  music  to 
lower  the  entry  barriers  for  potential 
users  of  that  music). 

The  creation  of  the  digital 
performance  right  embodied  similar 
considerations  It  affords  the  copyright 
owners  some  control  over  the 
distribution  of  their  creative  works 
through  digital  transmissions,  then 
balances  the  owners'  right  to 
compensation  against  the  users'  need  for 
access  to  the  works  at  a  price  that  would 
not  hamper  their  growth 

In  the  current  proceeding,  the  Panel 
considered  proposed  marketplace 
benchmarks,  including  all  the  economic 
data,  and  weighed  the  record  evidence 
in  light  of  the  statutory  objectives.  This 
process  is  structured  so  that  it  affords 
the  copyright  owners  reasonable 
compensation  and  the  users  a  fair 
income — the  purpose  of  the  second 
statutory  objective.  See  17  U.S.C. 
801(b)(1)(B)  Accordingly,  a 
recommended  rate  so  calculated 
achieves  this  fmai  statutory  objective,  in 
that  it  reflects  the  balance  between  fair 
compensation  for  the  owners  and  a  fair 
return  to  the  users.  As  fully  discussed 
above,  the  Register  supports  the  Panel's 
methodology  in  reaching  its 
determination  (although  she  rejects  as 
arbitrarv  the  Panel's  application  of  that 
methodology  m  some  respects)  and  has 
adopted  the  Panel's  overall  approach  in 
making  her  recommendation  to  the 
Librarian. 

d.  The  Register's  Recommended  Rate 

Rate  setting  is  not  a  precise  science. 
National  Cable  Television  Assoc.  Inc., 
724  F.2d  176.  182  (DC.  Cir.  1983). 
("Ratemaking  generally  'is  an  intensely 
practical  affair.'  The  Tribunal's  work 
particularly,  in  both  ratemaking  and 
royalty  distributions,  necessarily 
involves  estimates  and  approximations. 
There  has  never  been  any  pretense  that 
the  CRT's  rulings  rest  on  precise 
mathematical  calculations;  it  suffices 
that  thev  lie  within  a  "zone  of 
reasonableness'  ").  It  requires  evaluating 
the  marketplace  points  of  reference  and 


tempering  the  choice  of  any  proposed 
rate  with  the  policy  considerations 
underpinning  the  objectives  of  Congress 
in  creating  the  license.  Because  this 
process  requires  the  consideration  of 
numerous  factors,  the  CARPs,  as  the 
Tribunal  before  them,  have  considerable 
discretion  in  setting  rates  designed  to 
achieve  sp)ecific  statutory  objectives.  See 
RIAA  V.  CRT.  662  F.2d  at  9  ("To  the 
extent  that  the  statutory  objectives 
determine  a  range  of  reasonable  royalty 
rates  that  would  serve  all  these 
objectives  adequately  but  to  differing 
degrees,  the  Tribunal  is  free  to  choose 
among  those  rates,  and  courts  are 
without  authority  to  set  aside  the 
particular  rate  chosen  by  the  Tribunal  if 
it  lies  within  a  "zone  of 
reasonableness' "). 

Discretion  in  setting  rates,  however, 
assumes  that  the  underlying  rationale 
for  making  a  determination  is  sound — 
a  finding  which  the  Register  could  not 
make  in  this  proceeding  because  the 
Panel's  undue  reliance  on  the  rate  in  the 
DCR  license  agreement,  and  its 
subsequent  manipulation  of  the  license 
fee,  were  arbitrary  actions.  See  Permian 
Basin  Area  Rate  Cases.  390  U.S.  747 
(1968)  (Rate  setting  agency  allowed  to 
use  a  variety  of  regulatory  methods  in 
setting  rates  provided  that  the  result  is 
not  aibitrary  or  unreasonable). 
Consequently,  the  Register 
recommended  that  the  Librarian  reject 
the  Panel's  determination,  which  he 
did,  and  set  a  new  rate. 

In  formulating  her  recommendation  as 
to  the  appropriate  rate  for  the  digital 
performance  license,  the  Register,  like 
the  Panel ,  considered  the  relevant 
marketplace  points  of  reference  offered 
into  evidence.''  These  reference  points 
guided  the  Register  in  her  task  of  setting 
a  reasonable  rate  for  the  performance  of 
digital  sound  recordings.  But  unlike  the 
Panel,  the  Register  gave  more 
consideration  to  the  rates  paid  for  the 
performance  right  in  the  musical 
compositions,  because  these  rates 
represent  an  actual  marketplace  value 
for  a  public  performance  right  in  the 
digital  arena,  albeit  not  the  digital 
performance  right  in  sound  recordings. 
The  Register  took  this  approach  after 
finding  that  the  DCR  negotiated  license 
fee  could  not  reflect  accurately  the 


"The  values  of  the  relevant  marketplace 
reference  poinu.  the  DCR  negotiated  license  fee  and 
the  license  fee  for  the  performance  of  the  musical 
works,  are  subject  to  a  protective  order,  and  hence. 
their  numerical  values  have  been  omitted. 
Nevertheless,  the  values  of  the  performance  righu 
embodied  in  these  licenses  figure  prominently  in 
the  determination  of  the  value  for  the  digital 
performance  right  in  sound  recordings.  In  fact,  the 
sum  of  these  license  fees  establishes  the  outer 
boundary  of  the  "zone  of  reasonableness"  for  this 
proceeding. 
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ice  vaiue  ot  the  digital 
(!>  ,  ,..,..,jnce  right  since  no  such  legal 
right  existed  at  the  time  the  rate  was 
negotiated,  and  the  negotiating  parties 
werw  unwilling  to  enter  a  licensing 
agreement  for  the  digital  performance 
right  absent  a  partnership  agreement. 

Nevertheless,  the  Register  did  take 
into  account  the  negotiated  value  of  the 
digital  performance  right  in  the  DCR 
license  in  making  her  determination 
that  the  statutory  rate  should  be  less 
than  the  value  of  the  performance  rights 
of  the  musical  compositions  This 
determination  followwl  from  a  revie%v  of 
the  evidence  on  the  relative  value  of  the 
sound  recording  component  and  the 
musical  works  component  of  a 
phonorecord.  which  failed  to  support 
the  record  industry's  assertion  that  the 
marketplace  valued  the  sound  recording 
component  more  than  the  musical 
works  component.  This  being  so.  the 
Register  evaluated  the  only  other 
relevant  marketplace  point  of  reference, 
the  negotiated  DCR  licen.se  fee.  Because 
this  fee  is  considerably  lower  than  the 
total  value  of  the  marketplace  license 
fees  which  each  Service  pays  for  the 
nght  to  publicly  perform  the  musical 
works,  and  while  not  a  true  marker  for 
the  value  of  the  digital  performance 
right,  it  supports  a  determination  that 
the  value  of  the  performance  right  in  the 
sound  recording  does  not  exceed  the 
value  of  the  performance  right  in  the 
musical  worLs. 

In  addition  to  these  factors,  the 
Register  considered  the  statutory  criteria 
and  Congress'  intent  in  creating  the 
license  Unlike  the  Panel,  which  found 
that  all  four  factors  support  a  low  rate, 
the  Register  found  that  the  copyright 
owners  did  more  '(t|o  maximize  the 
availability  of  creative  works  to  the 
public.  "  see  17  U  S.C.  801(b)(1)(A).  and 
should  receive  fair  compensation  for 
their  contributions  in  this  area. 
However,  the  three  remaining  factors. 
espe<:ially  the  fourth  factor,  which 
requires  that  the  rate  be  set  "|t|o 
minimize  any  disruptive  impact  on  the 
structure  of  the  industries  involved,  " 
see  17  U.S.C.  801(b)(1)(D).  compels  the 
Register  to  consider  the  economic  health 
of  the  digital  audio  transmi!»ion 
industry. 

The  evidence  clearly  shows  that  the 
Services  have  been  facing  an  uphill 
battle  in  their  struggle  to  achieve 
proHtability.  At  this  time,  the  digital 
audio  industry  is  still  struggling  to 
create  a  sustainable  subscriber  base,  and 
as  yet,  no  digital  audio  transsaission 
service  has  shown  a  proHt  nor  does  any 
service  expect  to  reach  profitability  in 
the  near  future.  Unfortunately,  the 
actual  state  of  financial  health  within 
the  industry  is  difficult  to  ascertain  from 


lliB  projected  budgets  put  forward  by  the 
Services.  Nevertheless,  the  5%  rate 
proposed  by  the  Panel  did  not  draw  an 
objection  from  the  Services,  indicating  a 
reasonable  state  of  financial  health  to 
absorb  at  least  a  rale  set  at  this  level. 

For  the  foregoing  reasons,  the  Register 
recommends  a  rate  that  will  not  harm 
the  industry  at  this  critical  point  in  its 
development  and  finds  that  a  6.5%  rate 
achieves  this  aim  and  meets  all  other 
statutory  objectives.  This  rate  reflects 
the  deference  the  Register  accorded  the 
value  of  the  performance  right  in  the 
musical  works,  the  consideration  of  the 
financial  health  of  the  industry,  and  the 
recognition  that  copyright  owners 
contribute  the  lion  share's  to  the 
creation  of  new  works  for  the  public's 
enjoyment. 

e.  Terms 

On  June  2,  1997.  the  Services 
submitted  general  comments  concerning 
proposed  terms  and  conditions  for  the 
digital  performance  license  pursuant  to 
the  March  28.  1997.  Order  of  the 
Copyright  Office.  They  later  proposed 
specific  terms  concerning  how  the 
Services  would  make  payment,  how 
often  they  would  pay,  and  procedures 
for  verifying  the  accuracy  of  those 
payments,  including  terms  on 
confidentiality,  recordkeeping,  and 
audits.  Services  PF  11  122-128;  284- 
304.  Included  in  their  submissions  were 
proposed  terms  establishing  a  payment 
schedule  for  the  distribution  of  royalties 
to  the  featured  artists  and  the 
nonfeatured  musicians  and  vocalists. 
Services  PF  11  287-289.  The  Panel 
refused  to  adopt  these  terms  because  the 
Services  failed  to  present  any  evidence 
or  testimony  to  support  their  proposal, 
but  more  importantly,  because  the  Panel 
found  that  "the  issue  of  the  timing  of 
payments  from  the  RIAA  Collective  to 
artists  and  other  performers  is  not 
within  the  scope  of  this  proceeding." 
Report  at  56  n.21. 

RIAA  made  similar  proposals  on  how 
to  administer  the  royalty  payments,  but 
offered  two  additional  considerations,  a 
minimum  fee  "equivalent  to  the  rate 
adopted  in  this  proceeding"  and  a  late 
fee  for  untimely  payments.  RIAA  PFH 
125-160.  The  Panel  rejected  the 
proposal  to  impose  a  minimum  fee.  see 
discussion  supra,  but  accepted  the  RIAA 
proposal  to  impose  a  1.5%  late  fee. 

The  Register  supports  and  adopts  the 
Panel's  decision  to  reject  the  Services' 
proposed  terms  concerning  further 
distribution  of  royalties  to  certain 
copyright  owners  by  RIAA  on  the 
grounds  that  no  evidence  was 
introduced  in  support  of  the  terms. 
Because  this  is  a  sufficient  ground  on 
which  to  reject  the  Services"  proposed 


term,  the  Register  need  not  address  the 
Panel's  determination  that  it  lacked  the 
authority  to  consider  a  payment 
schedule  for  the  performing  artists.  The 
Register  also  need  not  address  the 
Panel's  rejection  of  the  minimum  fee 
because  no  party  chose  to  challenge  the 
Panel's  decision.  See  n.  7,  supra. 

The  parties'  reactions  to  the  terms 
adopted  by  the  Panel 

The  Services  did  not  file  a  post-panel 
motion  to  modify  or  set  aside  the 
Panel's  determination,  thereby  signaling 
their  acceptance  of  the  Panel's 
resolution  of  any  conflict  between  the 
parties  concerning  the  terms.  However. 
RIAA  has  raised  two  key  items  for 
further  review  by  the  Librarian:  The 
adoption  of  a  term  which  defines  when 
copyright  infringement  occurs  for 
purposes  of  the  statutory  digital 
performance  license  and  the  creation  of 
a  payment  schedule  that  allows  the 
Services  to  spread  out  their  payment  for 
the  performances  made  between 
February  1996,  the  effective  date  of  the 
Act.  and  November  1997.  the  month  the 
Panel  filed  its  report  with  the  Librarian 
of  Congress.**  Petition  at  7  n.  1. 

The  Panel's  adoption  of  two  of  its  terms 
was  either  arbitrary  or  contrary  to  law 

The  Register  has  determined  that  the 
Panel  had  no  authority  to  set  terms 
which  attempt  to  delineate  the  scop>e  of 
copyright  infringement  for  the  digital 
performance  license,  or  alter  a  payment 
schedule  already  set  by  law.  See  Report 
11  187-189.  206(a).  (b). 

1.  Payment  of  arrears.  The  Panel 
adopted  a  term  which  allowed  the 
Services  to  make  back  payments  over  a 
30-month  period  for  use  of  the  sound 
recordings  between  February  1.  1996. 
and  the  end  of  the  month  in  which  the 
royalty  rate  is  set  and  to  delay  the  first 
payment  for  six  months.  Report  11 187, 
206(a).  The  Register  has  determined, 
however,  that  adoption  of  this  term  is 
contrary  to  law. 

Section  114(f)(5)(B)  of  the  CopvTight 
Act  states  that  "(a)ny  royalty  payments 
in  arrears  shall  be  made  on  or  before  the 
twentieth  day  of  the  month  next 
succeeding  the  month  in  which  the 
royalty  fees  are  set  "  The  "arrears  " 
referenced  in  the  statute  refers  to  the 
copyright  liability  that  accrued  to  the 
Services  for  those  performances  made 
since  February  1.  1996.  the  effective 
date  of  the  Act.  and  the  end  of  the 
month  in  which  the  royalty  rate  is  set. 


"RJAA  did  not  object  to  lh«  Panel*  refusal  to 
grant  its  r«qu«st  for  a  minimum  fea  in  its  petition, 
nor  does  the  Register  Tind  any  reason  to  question 
the  Panel's  determination.  As  discussed  supra,  the 
Register  finds  the  Panel's  disposition  on  this  Issue 
to  b»  well  reasoned  and  supported  by  the  evidence. 
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In  spite  of  the  express  statutory 
language,  the  Panel  fashioned  a 
payment  schedule  to  ease  the  burden  on 
the  Services  in  meeting  this  obligation. 

The  Panel  found  support  for  its  action 
in  the  1980  jukebox  rate  adjustment 
proceeding,  in  which  the  CRT  raised  the 
rate  from  $8  to  $50.  but  did  so  in  a 
progressive  fashion  Report  1  186.  The 
determination  required  the  jukebox 
operators  to  make  the  first  increased 
payment  of  $25  per  jukebox  per  year  on 
January  1,  1982,  and  a  second  $25 
annual  payment  the  foHovving  year.  The 
CRT  did  not  require  the  full  S50  annual 
rate  to  be  paid  until  January  1.  1984, 
approximately  three  years  after  setting 
the  rate.  46  FR  884.  888.  890  (1981).  The 
Tribunal  adopted  the  phase-in  pavTnent 
schedule  relying  on  its  duty  to  set  rates 
in  accordance  with  the  statutor\' 
objectives.  It  found  that  the  gradual 
increase  in  payments  furthered  the 
objective  concerned  with  minimizing 
the  disruptive  impact  on  the  industries. 
Id.  at  889.  The  Panel  relied  upon  this 
CRT  dec:ision  in  adopting  its  phase-in 
program  for  payment  of  the  arrears  o\  er 
a  30-month  period 

The  Services  embrace  the  Panels 
reliance  on  past  CRT  precedent  for  the 
inclusion  of  the  phase-in  payment  term 
and  claim  that  RIAA  also  agreed  to 
allow  the  Services  to  make  the  "back 
payments"  over  a  period  of  time.  Reply 
to  Petition  at  14  n.  5.  This  assertion, 
however,  is  inaccurate  RJA.^  agreed 
that  a  phase- in  schedule  would  be 
appropriate  for  the  minimum  fee.  but 
never  posited  such  a  payment  schedule 
for  the  arrears.  See  Tr,  2829  (RIAA 
closing  argument).  By  comparing 
lyAA  s  statement  on  the  proposal  for 
making  payments  of  a  minimal  fee. 

The  recording  mdustrv-  proposes  that  the 
minimum  fee  be  phased  m  to  help  minimize 
any  disruptive  effect  fn>m  the  fact  that,  for 
the  first  time,  the  services  are  going  to  be 
paying  a  fair  fee — in  fact,  any  fee  at  all  for 
the  performance  of  sound  ret.ordmgs. 

Id  at  2829.  see  also  RL\A  PF  11 130- 
152,  with  its  statement  concerning  the 
timing  of  the  payment  of  arrears, 

In  terms  of  the  timing  of  the  back  payment. 
the  statute  leaves  absolutely  no  question  as 
to  when  the  back  payment  from  the  services 
is  due  for  the  period  from  the  Act's  effective 
date  through  the  date  on  which  the  Panel 
issues  its  decision 

Section  n4(fl(5)(B!  says  that  'any  royalt\' 
payment  in  arrears  shall  be  made  on  or  before 
the  20th  day  of  the  month  next  sur  ceeding 
the  month  in  vkhich  the  royalty  fees  are  set 

Id.  at  2829-2830.  see  also  RL\A  PF 
1  157,  it  IS  absolutelv  clear  that  RIAA 
never  agreed  to  a  payment  scheme  for 
the  arrears  that  would  allow  the 
Services  to  make  partial  payments  over 
a  30-month  period. 


In  another  attempt  to  support  the 
Panel's  conclusion,  the  Services 
construe  the  statutory  provision  broadly 
and  argue  that  arrears  refers  to  '"any 
royalty  payment  in  arrears  "  and  "does 
not  specifically  cover  the  back  payment 
for  the  extended  period  between  the 
1995  Act's  February  1,  1996,  effective 
date  and  the  time  the  Panel  sets  the 
performance  rate."  Services  RF  1 157. 
This  assertion,  however,  is  inconsistent 
with  the  legislative  history  and  the  plain 
language  of  the  statute. 

Thus,  the  Panel  had  no  authority  to 
create  a  graded  payment  schedule  for 
the  payment  of  the  arrears  because  the 
statute  expressly  stated  when  payment 
was  to  occur.  Section  114(f)(5)(B)  states. 
without  qualification,  that  "(alny 
royalty  payments  in  arrears  shall  be 
made  on  or  before  the  twentieth  day  of 
the  month  next  succeeding  the  month  in 
which  the  royalty  fees  are  set." 
(emphasis  added]  It  is  a  well- 
established  principle  that,  in 
interpreting  the  meaning  of  a  statute,  the 
language  of  the  law  is  the  best  evidence 
of  its  meaning.  United  States  v   Ron  Pair 
Enterpnses.  Inc..  489  U.S.  235.  241 
(1989).  Norman  S  Singer,  Sutherland 
Statutory'  Construction  sec.  46.01  (5th 
ed   1992  rev  )  Because  the  statutory 
language  is  clear  on  its  face,  the  Register 
finds  that  the  Panel's  and  the  Services' 
reliance  on  the  CRT  1980  jukebox 
decision  is  arbitrary  and  contrarv  to 
well-established  pnnciples  of  law  .\nd 
even  if  the  statutory'  language  were 
ambiguous,  the  legislative  history 
supports  the  Registers  and  RL\>^'s 
interpretation  of  section  114(f)(5)(B).'* 

Because  the  Panel's  action  exceeded 
its  authority,  the  Register  recommends 
that  the  Librarian  reiect  the  proposed 
term  because  its  adoption  v\ouid  be 
contrary  to  law. 

2,  Copvnght  infringement  The  Panel 
adopted  a  term  which  stated  that  "iilf  a 
Service  fails  to  make  timely  pavTnents, 
it  will  be  subject  to  liability  for 
copynght  infringement.  Such  liability 
will  only  come  about,  however  for 
knowing  and  willful  acts  which 
materially  breach  the  statutory  license 
terms"  Report  1  206(13).  The  Register 
has  determmed  that  this  term  is 
contrary'  to  law, 

RIAA  contends  that  the  Panel 
"usurped  the  authority  of  Article  III 
courts  by  attemptmg  to  define  the 
circumstances  where  the  Services  are 
liable  for  cop>Tight  infringement." 
Petition  at  7  n.l   In  response,  the 


Services  argue  that  the  DPRSRA 
supports  the  Panel's  suggestion  that 
minor  technical  violations  should  not 
result  in  an  infringement  action. 
Services  Reply  to  Petition  at  14  n.5. 
Specifically,  the  Services  point  to 
section  114(j)(7)(B)  which  limits 
complement  to  the  performance  of 
sound  recordings  from  a  single  album, 
which  Congress  included  ""(tjo  avoid 
imposing  liability  for  programming  that 
unintentionally  may  exceed  the 
complement."  S.  Rep.  No.  104-128,  at 
35  (1995). 

The  Register  acknowledges  that 
Congress  made  provisions  to  protect 
users  from  copyright  liability  for 
programming  that  unintentionally 
exceeds  the  complement,  see  17  U.S.C. 
114(j)(7),  but  she  finds  it  impermissible 
to  expand  a  particular  provision  of  the 
copyright  law  which  limits  copyTight 
liability  under  one  set  of  circumstances 
to  include  additional  limitations  not 
contemplated  by  Congress.  Fame 
Publishing  Co.  v.  Alabama  Custom 
Tape.  Inc.,  507  F.2d  667,  670  (5th  Qr.) 
cert,  denied,  423  U.S.  841  (1975)  C'VVe 
begin  by  noting  that  the  compulsory 
license  provision  is  a  Hmited  exception 
to  the  copyright  holder's  exclusive  right 
to  decide  who  shall  make  use  of  his 
composition.  As  such,  it  must  be 
construed  narrowly,  lest  the  exception 
destroy,  rather  than  prove,  the  rule. 
Thus  we  should  neither  expand  the 
scope  of  the  compulsory  license 
provision  beyond  what  Congress 
intended  in  1909,  nor  interpret  it  in 
such  a  way  as  to  frustrate  that 
purpose").^ 

But  more  importantly,  in  examining 
the  legislative  history,  it  is  clear  that 
Congress  meant  for  the  CARP  to  have 
limited  authority  in  adopting  reasonable 
terms. 

By  terms,  the  Committee  means  generBlly 
such  details  as  how  (Myments  are  to  be  made, 
when,  and  other  accounhng  matters  (such  as 
are  prescribed  in  section  115),  In  addition, 
the  Librarian  is  to  establish  related  terms 
under  section  114(f)(2).  Should  additional 
terms  be  necessary  to  effectively  implement 
the  statutory  license,  the  parties  may 
negotiate  such  provisions  or  the  CARPs  may 
prescribe  them. 

S.  Rep.  No.  104-128.  at  30  (1995).  This 
language  clearly  indicates  that  the  CARP 
had  authority  to  set  reasonable  terms 
only  so  far  as  those  terms  insured  the 
smooth  administration  of  the  license. 
There  is  no  indication  in  the  statutory 
language  or  in  the  legislative  history 
that  the  scope  of  the  terms  should  go 


>'S,  Rep,  No   104-128,  at  30  1)995)  ("If  the 
royalty  fees  have  not  been  set  at  '.he  time  of 
performance,  the  f)erfonr,ing  entity  must  agree  to 
pay  t.^e  royai;\  tee  lo  be  aelermined  under  this 
subsection  bv  the  twentieth  day  of  the  month 
following  the  month  in  which  the  rate*  an  Mt"). 


>*  Congress  defined  the  scope  of  the  digital 
performance  right  granted  to  the  copyright  owner 
and  under  what  circumstances  a  digital  audio 
•ervica  infringes  thai  right.  See,  e.g..  17  U.SC  114 
(d)«nd(aX5). 
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administrate  .i  and  reach 

substantive  issues,  such  as  dePining  the 
scope  of  copyright  infringement  for 
those  availing  themselves  of  the 
statutory  license. 

Congress  carefully  delineated  the 
scope  of  the  digital  performance  right 
and  the  limitations  on  that  right  within 
the  provisions  of  the  statute.  Section 
114(d),  entitled  "Limitations  on 
Exclusive  Right.  "  states  wUh  specificity 
when  a  performance  by  means  of  a 
digital  audio  transmissions  is  not  an 
infringement,  just  as  section  114(0(5) 
deHnes  when  a  public  performance  of  a 
sound  recording  by  means  of  a 
nonexempt  subscription  digital 
transmission  is  not  an  infringement.  For 
the  Panel  to  fashion  a  term  further 
delineating  the  issue  of  copyright 
infringement  when  Congress  has  already 
acted  is  an  improper  exercise  of 
authority  beyond  that  granted  under  the 
statute. 

Accordingly,  the  Register  finds  that 
the  Panel  had  no  authority  to  set  a  term 
construing  the  meaning  of  copyright 
infringement  for  purposes  of  section 
114.  See  Report  11 188.  206(b).  Because 
the  Pemel's  action  exceeded  its 
authority,  the  Register  recommends  that 
the  Librarian  reject  the  proposed  term 
because  its  adoption  would  be  contrary 
to  law. 

/.  Other  Issues 

1.  Effective  date.  Section  114(f)(5)(B) 
states  that  payments  in  arrears  for  the 
performance  of  sou^id  recordings  prior 
to  the  setting  of  a  royalty  rate  are  due 
on  a  date  certain  in  the  month  following 
the  month  in  which  the  rate  is  set.  Both 
the  Panel  and  RIAA  assume  that  the 
"date  the  royalty  rate  is  set"  is  the  date 
the  Panel  submits  its  report  to  the 
Librarian  of  Congress.  See  Report  1 186; 
Petition  at  7  n.l.  The  Register  disagrees 
with  this  assessment. 

Section  802(g)  governs  judicial  review 
of  the  Librarian's  decision  with  respect 
to  CARP  determinations.  The  section 
allows  an  aggrieved  party  30  days  to  file 
an  appeal  with  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit,  but  does  not  relieve  a  party  of 
his  or  her  obligation  to  make  royalty 
payments  during  the  pendency  of  the 
appeal.  In  the  event  that  no  appeal  is 
taken,  the  section  states  that  "the 
decision  of  the  Librarian  is  final,  and 
the  royalty  fee  *   *   *  shall  take  effect 
as  set  forth  in  the  decision."  17  U.S.C. 
802(g).  Neither  section  114  nor  chapter 
8  makes  further  reference  to  the  possible 
effective  date  of  royalty  rates. 

As  discussed  in  an  earlier  order 
setting  a  rate  for  the  satellite 
compulsory  license.  17  U.S.C.  119,  the 


Kegister  interprets  the  decision 
referenced  in  section  802(g)  "to  mean 
the  decision  of  the  Librarian,  and  not 
the  decision  of  the  CARP,  since  section 
802(g)  only  refers  to  the  decision  of  the 
Librarian.  Consequently,  the  Register 
concludes  that  only  the  Librarian  of 
Congress  has  the  authority  to  set  the 
effective  dates  of  the  royalty  rates  in  this 
proceeding."  Rate  Adjustment  for  the 
Satellite  Carrier  Compulsory  License.  62 
FR  55754  (1997).  See  also  RIAA  v.  CRT. 
662  F.2d  at  14  ("When  the  statute 
authorizing  agency  action  fails  to 
specify  a  timetable  for  effectiveness  of 
decisions,  the  agency  normally  retains 
considerable  discretion  to  choose  an 
effective  date")  (footnote  omitted).  This 
reasoning  applies  equally  to  the  current 
proceeding,  since  no  other  guidance  for 
setting  the  effective  date  is  to  be  found 
in  the  statute  or  the  legislative  history. 

The  Register  has  pondered  the 
question  of  an  appropriate  effective  date 
and  believes  that  the  Panel's  concern 
with  minimizing  the  disruptive  impact 
on  the  structure  of  the  industries 
involved  was  well  founded.  See 
discussion  supra  concerning  the 
economic  health  of  the  Services. 
Consequently,  the  Register  proposes  an 
effective  date  of  June  1.  1998.  which 
would  require  the  Services  to  make  full 
payment  of  the  arrears  on  July  20,  1998. 
in  addition  to  the  payment  for  the 
month  of  June  1998,  with  subsequent 
payments  to  RIAA  on  the  20th  day  of 
each  subsequent  month.  This  date 
provides  the  Services  with  a  measured 
amount  of  time  to  provide  for  any 
necessary  adjustments  in  their  business 
operations  to  meet  their  copyright 
obligations. 

The  Tribunal  took  a  similar  course 
when  it  set  the  effective  date  for 
implementing  the  rate  increase  for 
making  and  distributing  phonorecords 
approximately  six  months  after 
publication  of  its  final  rule.  Section  115 
Rate  Adjustment  Proceeding,  46  FR 
10486  (1981).  The  Tribunal  chose  not  to 
implement  the  rate  change  immediately 
in  order  to  minimize  the  effect  of  the 
upward  adjustment  on  the  copyright 
users.  The  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  upheld  the  Tribunal's  decision 
to  postpone  the  effective  date  because: 

The  Tribunal's  opinion  demonstrates  its 
concern  "to  minimize  disruptive  impacts"  on 
the  recording  industry,  and  its  view  that  the 
effective  date  of  a  royalty  adjustment  should 
be  arranged  so  as  to  t)e  "less  disruptive  to  the 
industries"  Although  the  Tribunal 
concluded  that  a  single  increase  to  the  full 
four -cent  rate  would  not  be  unduly 
disruptive,  it  was  within  the  Tribunal's 
discretion  to  give  the  industry  adequate  lead 
time  to  prepare  for  the  increase. 


RIAA  V.  CRT.  662  F.2d  at  14  (citations 
omitted). 

2.  Value  of  an  individual  performance 
of  a  sound  recording 

The  Register  notes  that  the  Panel 
stopped  prematurely  in  its 
consideration  of  the  value  of  the  public 
performance  of  a  sound  recording.  Its 
entire  inquiry  focused  on  the  value  of 
the  "blanket  license  "  for  the  right  to 
perform  the  sound  recording,  without 
once  considering  the  value  of  the 
individual  performance — a  value  which 
must  be  established  in  order  for  the 
collecting  entity  to  perform  its  function 
not  only  to  collect,  but  also  to  distribute 
royalties.  Consequently,  the  Register  has 
made  a  determination  that  each 
performance  of  each  sound  recording  is 
of  equal  value  and  has  included  a  term 
that  incorporates  this  determination. 

To  do  otherwise  requires  the  parties 
to  establish  criteria  for  establishing 
differential  values  for  individual  sound 
recordings  or  various  categories  of 
sound  recordings.  Neither  the  Services 
nor  RLAA  proposed  any  methodology 
for  assigning  different  values  to  different 
sound  recordings.  In  the  absence  of  an 
alternative  method  for  assessing  the 
value  of  the  performance  of  the  sound 
recording,  the  Register  has  no 
alternative  but  to  find  that  the  value  of 
each  performance  of  a  sound  recording 
has  equal  value.  Furthermore,  the 
structure  of  the  statute  contemplates 
direct  payment  of  royalty  fees  to 
individual  copyright  owners  when 
negotiated  license  agreements  exist 
between  one  or  more  copyright  owner 
and  one  or  more  digital  audio  service. 
To  accommodate  this  structure  in  the 
absence  of  any  statutory  language  or 
legislative  intent  to  the  conlreuy.  each 
performance  of  each  sound  recording 
must  be  afforded  equal  value. 

This  determination  does  not  alter  the 
statutory  provision  that  specifies  how 
the  copyright  owner  of  the  right  to 
publicly  f)erform  the  sound  recording 
must  allocate  the  statutory  fees  among 
the  recording  artists.  See  17  U.S.C. 
114(0(2). 

3.  Audit  of  the  designated  collective. 
Although  the  membership  of  the 
collective  represented  by  RIAA  includes 
over  275  record  labels  which  create 
more  than  90  percent  of  all  legitimate 
sound  recordings  sold  in  the  United 
States,  it  does  not  represent  the  record 
companies  responsible  for  the  creation 
of  the  remaining  10%  of  the  sound 
recordings.  Report  1  20.  Nevertheless, 
the  Panel  found,  and  the  Register 
concurs,  that  the  parties'  suggestion  to 
designate  a  single  entity  to  collect  and 
to  distribute  the  royalty  fees  creates  an 
efficient  administrative  mechanism. 
Report  1 184. 
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It  is  common  practice,  however  for 
the  government  body  making  such 
designations  to  implement  safeguards  to 
monitor  the  functions  of  the  collective." 
To  this  end.  the  Register  recommends 
new  terms  that  afford  the  copyright 
holders  a  right  to  audit  the  collective's 
practices  in  handling  the  royalty  fees. 
The  Register  takes  this  step  to  insure 
copyright  holders  access  to  the  records 
of  the  organization  charged  with  the 
fiduciary  responsibility  of  making  an 
equitable  distribution  among  those 
entitled  to  receive  a  portion  of  the 
funds,  while  at  the  same  time  preserving 
the  confidentiality  of  the  organization's 
business  records.  These  terms  mirror 
those  formulated  by  the  parties  and 
adopted  by  the  Panel  which  allow  the 
collective  to  audit  the  business  records 
of  the  Services  to  insure  proper  payment 
of  the  royalties. 

4.  Deduction  of  administrative  costs. 
Neither  the  parties  nor  the  Panel  gave 
any  consideration  to  the  manner  in 
which  the  collecting  entity  would 
deduct  from  payments  to  copyright 
owners  its  costs  of  administering  the 
funds  it  receives  and  disburses. 
Nevertheless,  the  Panel  should  have 
addressed  this  key  term  of  the 
compulsory'  license.  Therefore,  the 
Register  finds  it  necessary  to  establish 
an  additional  term  that  permits  the 
collecting  entity  to  deduct  from  the 
royalties  it  pays  to  copyright  owners  the 
costs  it  incurs  in  administering  the 
funds,  so  long  as  the  costs  deducted  are 
reasonable  and  are  no  more  than  the 
actual  costs  incurred  by  the  collecting 
entity. 

5.  unknown  copyright  owners.  The 
digital  audio  services  will  pay  royalties 
on  all  sound  recording  performances 
without  regard  to  the  further 
disbursement  of  these  fees  to  the 
numerous  copyright  holders  The 
collective  will  have  little  difficulty  in 
identifying  and  locating  the 
overwhelming  majority  of  the  copyright 
holders  entitled  to  receive  a  portion  of 
the  fees,  since  the  membership  of  the 
collective  represents  the  interests  of  the 
copyright  holders  in  over  90%  of  all 
sound  recordings.  Problems  may  arise, 
however,  as  RIAA  attempts  to  identify' 
and  locate  the  copyright  holders  to  the 
remaining  10%  of  the  sound  recordings. 
In  anticipation  of  the  likelihood  that 


"A  government's  general  poliq^  toward  the 
regulation  of  collective  administration  should  be  to 
limit  government  intervention  to  only  "that  which 
is  necessary  to  facilitate  the  effective  operations  of 
the  collective  administration  organization, 
consistent  with  the  private  character  of  the  rights 
involved,  while  checking  possible  abuses  by  that 
collective  in  the  least  intrusive  manner  possible 
within"  the  overall  context  of  the  society  involved. 
David  Sinacore-Guinn,  Collective  Administration  of 
Copyrights  and  Neighboring  Rights,  544  (1993). 


RIAA  will  not  be  able  to  locate  all 
copyright  holders,  the  Register 
recommends  the  adoption  of  a  term  that 
segregates  the  fees  for  unknown 
copyright  owners  into  a  separate  trust 
account  for  future  distribution  to  the 
rightful  owner,  or  in  the  event  that  the 
owner  is  not  found,  allows  the 
collective  to  use  the  funds  after  a  period 
of  three  years,  see  17  U.S.C.  507(b).  to 
offset  its  administrative  costs  associated 
only  with  the  collection  and 
distribution  of  royalty  fees  collected 
under  the  statutory  license. 

6.  Rates  for  other  types  of  digital 
audio  services.  The  rates  and  terms 
announced  in  this  notice  apply  to  DCR. 
DMX,  and  Muzak,  the  three  digital 
audio  transmission  services 
participating  in  this  proceeding,  and  to 
any  other  digital  audio  transmission 
service  that  avails  itself  of  the 
compulsorv'  license,  provided  that  the 
service  is  of  the  same  type.  The  Register 
raises  this  point  to  avoiti  any  confusion 
over  the  Panel's  statement  which 
implies  that  the  rates  and  terms  set  in 
this  proceeding  'shall  be  binding  on  all 
copyright  owners  of  sound  recordings 
and  entities  performing  sound 
recordinglsl   "  Report  1 1,  citing  17 
U.S.C.  114(0(2).  A  general  provision, 
however,  must  be  read  in  conjunction 
v^th  more  specific  statutory  language; 
in  this  case,  section  n4(0(4)(A),  which 
provides  for  additional  rate  adjustment 
proceedings  upon  petition  from  any 
copyright  owner  or  entity  performing 
sound  recordings  when  a  new  type  of 
digital  audio  transmission  becomes  or  is 
about  to  become  operational. 

VL  Conclusion 

In  considering  the  evidence  in  the 
record,  the  contentions  of  the  parties, 
and  the  statutory  objectives,  the  Register 
of  Copyrights  recommends  that  the 
Librarian  adopt  a  statutory  rate  for  the 
digital  performance  of  sound  recordings, 
pursuant  to  17  U.S.C.  114.  of  6.5%  of 
gross  revenues  from  subscribers  residing 
within  the  United  States. 

In  addition,  the  Register  recommends 
that  the  Librarian  adopt  the  reasonable 
terms  propounded  by  the  Panel  except 
for  those  terms  concerning  the  payment 
schedule  for  arrears  and  potential 
limitations  on  the  scope  of  copyright 
infringement.  The  Register  also 
recommends  setting  June  1,  1998,  as  the 
effective  date  for  implementing  the  new 
rate  and  terms  in  order  to  ease  the 
burden  on  each  Service  on  meeting  its 
initial  obligations  under  the  statutory 
license. 


VII.  The  Order  of  the  I  ibrarian  of 
Congress 

Having  duly  considered  the 
recommendations  of  the  Register  of 
Copyrights  regarding  the  Report  of  the 
Copyright  Arbitration  Royalty  Panel  in 
the  matter  to  set  reasonable  terms  and 
rates  for  the  digital  performance  right  in 
sound  recordings.  17  U.S.C.  114.  the 
Librarian  of  Congress  fully  endorses  and 
adopts  her  recommendation  to  set  the 
rate  for  the  statutory  license  at  6.5%  of 
gross  revenues  from  U.S.  residential 
subscribers.  This  rate  shall  apply  to 
those  digital  audio  services  represented 
in  this  proceeding  and  any  other  eligible 
digital  audio  service  of  the  same  type 
that  subsequently  enters  the  market  and 
makes  use  of  the  statutory  license.  The 
Librarian  of  Congress  also  adopts  the 
Register's  recommendation  to  reject  the 
terms  concerning  potential  limits  on 
what  constitutes  copyright  infringement 
and  the  proposed  schedule  for  the 
payment  of  the  arrears. 

For  the  reasons  stated  in  the  Register's 
recommendation,  the  Librarian  is 
exercising  his  authority  under  17  U.S.C. 
802(0  and  is  issuing  this  order  which 
adopts  new  Copyright  Office  regulations 
setting  reasonable  terms  and  rates  for 
the  digital  performance  right  in  sound 
recordings. 

List  of  Sub^K:ts  in  37  CFR  Part  260 

Copyright,  Digital  Audio 
Transmissions,  Performance  Right, 
Soimd  Recordings 

Final  Rpcuiatson 

In  consiaeration  of  the  foregoing,  part 
260  of  37  CFR  is  added  to  read  as 
follows: 

PART  260— USE  O^  SOUND 
RECORDINGS  IN  A  DIGrAL 
PERFORMANCE 

Sec. 

260.1  General. 

260.2  Royalty  fees  for  the  digital 
performance  of  sound  recordings. 

260. 3  Terms  for  making  payment  of  royalty 
fees. 

260.4  Confidential  information  and 
statements  of  account. 

260.5  Verification  of  statements  of  account. 
260  6    Verification  of  royalty  payments. 
260.7    Unknown  copyright  owners. 

Aufhorirv   17  U.S.C  114,  801(b)(1). 

§2&C.1     General. 

(a)  This  f)art  260  establishes  terms  and 
rates  of  royalty  payments  for  the  public 
performance  of  sound  recordings  by 
nonexempt  subscription  digital 
transmission  services  in  accordance 
with  the  provisions  of  17  U.S.C.  114  and 
801(b)(1). 
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(b)  Upon  compliance  with  17  U.S.C 
1 14  and  the  terms  and  rates  of  this  part, 
a  nonexempt  subscription  digital 
transmission  service  may  engage  in  the 
activities  set  forth  in  17  U.S.C  114. 

§  260.2     Royalty  fe«s  for  ttM  digital 
pertormanca  ot  sound  recording*. 

(a)  Commencing  |une  1,  1998,  the 
royalty  fee  for  the  digital  performance  of 
sound  recordings  by  nonexempt 
subscription  digital  services  shall  be 
6.5%  of  gross  revenues  resulting  from 
residential  services  in  the  United  States. 

(b)  A  nonexempt  subscription  digital 
transmission  service  (the  "Licensee") 
shall  pay  a  late  fee  of  1.5%  per  month, 
or  the  highest  lawful  rate,  whichever  is 
lower,  for  any  payment  received  after 
the  due  date.  Late  fees  shall  accrue  from 
the  due  date  until  payment  is  received. 

(c)(1)  For  purposes  of  this  section. 
gross  revenues  shall  mean  all  monies 
derived  from  the  operation  of  the 
programming  service  of  the  Licensee 
and  shall  be  comprised  of  the  following: 

(i)  Monies  received  by  Licensee  from 
Licensee's  carriers  and  directly  from 
residential  U.S.  subscribers  for 
Licensee's  programming  service; 

(ii)  Licensee's  advertising  revenues  (as 
billed),  or  other  monies  received  from 
sponsors  if  any,  less  advertising  agency 
commissions  not  to  exceed  15%  of  those 
fees  incurred  to  recognized  advertising 
agency  not  owned  or  controlled  by 
Licensee: 

(iii)  Monies  received  for  the  provision 
of  time  on  the  Programming  Service  to 
any  third  party; 

(iv)  Monies  received  from  the  sale  of 
time  to  providers  of  paid  programming 
such  as  infomercials; 

(v)  Where  merchandise  or  anything  or 
service  of  value  is  received  by  licensee 
in  lieu  of  cash  consideration  for  the  use 
of  Licensee's  programming  service,  the 
fair  market  value  thereof  or  Licensee's 

f)revailing  published  rate,  whichever  is 
ess; 

(vi)  Monies  or  other  consideration 
received  by  Licensee  from  Licensee's 
carriers,  but  not  including  monies 
received  by  Licensee's  carriers  from 
others  and  not  accounted  for  by 
Licensee's  carriers  to  Licensee,  for  the 
provision  of  hardware  by  anyone  and 
used  in  connection  with  the 
Programming  Service; 

(vii)  Monies  or  other  consideration 
received  for  any  references  to  or 
inclusion  of  any  product  or  service  on 
the  programming  service;  and 

(viii)  Bad  debts  recovered  regarding 
paragraphs  (c)(1)  (i)  through  (vii)  of  this 
section. 

(2)Cross  revenues  shall  include  such 
payments  as  are  in  paragraphs  (c)(1)  (i) 
through  (viii)  of  this  section  to  which 


Licensee  is  entitled  but  which  are  paid 
to  a  parent,  subsidiary,  division,  or 
affiliate  of  Licensee,  in  lieu  of  payment 
to  Licensee  but  not  including  payments 
to  Licensee's  carriers  for  the 
programming  service.  Licensee  shall  be 
allowed  a  deduction  from  "gross 
revenues"  as  defined  in  paragraph  (c)(1) 
of  this  section  for  affiliate  revenue 
returned  during  the  reporting  period 
and  for  bad  debts  actually  vmtten  off 
during  reporting  period. 

(d)  During  any  given  payment  period, 
the  value  of  each  f)erformance  of  each 
digital  sound  recording  shall  be  the 
same. 
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royalty  fees. 

(a)  All  royalty  payments  shall  be 
made  to  a  designated  agent(s),  to  be 
determined  by  the  parties  through 
voluntary  license  agreements  or  by  a 
duly  appointed  Copyright  Arbitration 
Royalty  Panel  pursuant  to  the 
procedures  set  forth  in  subchapter  B  of 
37CFR.  part  251. 

(b)  Payment  shall  be  made  on  the 
twentieth  day  after  the  end  of  each 
month  for  that  month,  commencing 
with  the  month  succeeding  the  month 
in  which  the  royalty  fees  are  set. 

(c)  The  agent  designated  to  receive  the 
royalty  payments  and  the  statements  of 
account  shall  have  the  responsibility  of 
making  further  distribution  of  these  fees 
to  those  parties  entitled  to  receive  such 
payment  according  to  the  provisions  set 
forth  at  17  U.S.C.  114(g). 

(d)  The  designated  agent  may  deduct 
reasonable  costs  incurred  in  the 
administration  of  the  distribution  of  the 
royalties,  so  long  as  the  reasonable  costs 
do  not  exceed  the  actual  costs  incurred 
by  the  collecting  entity. 

(e)  Commencing  June  1,  1998,  and 
until  such  time  as  a  new  designation  is 
made,  the  Recording  Industry 
Association  of  America.  Inc.  shall  be  the 
agent  receiving  royalty  payments  and 
statements  of  accounts. 

f  290.4    Confidential  inforniaUon  and 
statements  of  account 

(a)  For  purposes  of  this  part, 
confidential  information  shall  include 
statements  of  account  and  any 
information  pertaining  to  the  statements 
of  account  designated  as  confidential  by 
the  nonexempt  subscription  digital 
transmission  service  filing  the 
statement.  Confidential  information 
shall  also  include  any  information  so 
designated  in  a  confidentiality 
agreement  which  has  been  duly 
executed  between  a  nonexempt 
subscription  digital  transmission  service 
and  an  interested  party,  or  between  one 
or  more  interested  parties:  Provided  that 


all  such  information  shall  be  made 
available,  for  the  verification 
proceedings  provided  for  in  §§  260.5 
and  260.6  of  this  part. 

fb)  Nonexempt  subscription  digital 
transmission  services  shall  submit 
monthly  statements  of  account  on  a 
form  provided  by  the  agent  designated 
to  collect  such  forms  and  the  monthly 
royalty  payments. 

(c)  A  statement  of  account  shall 
include  only  such  information  as  is 
necessary  to  verify  the  accompanying 
royalty  payment  Additional 
information  beyond  that  which  is 
sufficient  to  verify  the  calculation  of  the 
royalty  fees  shall  not  be  included  on  the 
statement  of  account. 

(d)  Access  to  the  confidential 
information  pertaining  to  the  royalty 
payments  shall  be  limited  to 

(1)  Those  employees  of  the  designated 
agent  who  are  not  also  employees  or 
officers  of  a  sound  recording  copyright 
ov^mer  or  performing  artist,  and  who,  for 
the  purpose  of  performing  their  assigned 
duties  during  the  ordinary  course  of 
business,  require  access  to  the  records; 
and 

(2)  An  independent  and  qualified 
auditor  who  is  not  an  employee  or 
officer  of  a  sound  recording  copyright 
owner  or  performing  artist,  but  is 
authorized  to  act  on  behalf  of  the 
interested  copyright  owners  with 
respect  to  the  verification  of  the  royalty 
payments. 

fe)  The  designated  agent  shall 
implement  procedures  to  safeguard  all 
confidential  financial  and  business 
information,  including  but  not  limited 
to  royalty  payments,  submitted  as  part 
of  the  statements  of  account. 
Confidential  information  shall  be 
maintained  in  locked  files. 

(f)  Books  and  records  relating  to  the 
payment  of  the  license  fees  shall  be  kept 
in  accordance  with  generally  accepted 
accounting  principles  for  a  period  of 
three  years.  These  records  shall  include, 
but  are  not  limited  to.  the  statements  of 
account,  records  documenting  an 
interested  party's  share  of  the  royalty 
fees,  and  the  records  pertaining  to  the 
administration  of  the  collection  process 
and  the  further  distribution  of  the 
royalty  fees  to  those  interested  parties 
entitled  to  receive  such  fees. 

§260  5     Verirication  of  staten^nts  of 
account. 

(a)  General.  This  section  prescribes 
general  rules  pertaining  to  the 
verification  of  the  statements  of  account 
by  interested  parties  according  to  terms 
promulgated  by  a  duly  appointed 
copyright  arbitration  royalty  panel, 
under  its  authority  to  set  reasonable 
terms  and  rates  pursuant  to  17  U.S.C. 
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114  and  801(b)(1).  and  the  Librarian  of 
Congress  under  his  authority  pursuant 
to  17  U.S.C.  802(f). 

(b)  Frequency  of  verification. 
Interested  parties  may  conduct  a  single 
audit  of  a  nonexempt  subscription 
digital  transmission  service  during  any 

-given  calendar  year 

(c)  S'otice  of  intent  to  audit  Interested 
parties  must  submit  a  notice  of  intent  to 
audit  a  particular  service  with  the 
CopvTight  Office,  which  shall  publish  in 
the  Federal  Register  a  notice 
announcing  the  rec;eipt  of  the  notice  of 
intent  to  audit  within  30  days  of  the 
filing  of  the  interested  parties'  notice. 
Such  notification  of  intent  to  audit  shall 
also  be  served  at  the  same  time  on  the 
party  to  be  audited 

(d)  Retention  of  records.  The  party 
requesting  the  verification  procedure 
shall  retain  the  report  of  the  verification 
for  a  period  of  three  years 

(e)  Acceptable  verification  procedure. 
An  audit,  including  underlying 
paperwork,  which  was  performed  in  the 
ordinary  course  of  business  according  to 
generally  accepted  auditing  standards 
by  an  independent  auditor,  shall  ser\e 
as  an  acceptable  verification  pro<:edure 
for  all  parties 

(f)  Costs  of  the  verification  procedure. 
The  interested  parties  requesting  the 
verification  procedure  shall  pay  for  the 
cost  of  the  verification  procedure, 
unless  an  independent  auditor 
concludes  that  there  was  an 
underpayment  of  fue  (5)  percent  or 
more;  m  which  case,  the  service  which 
made  the  underpayment  shall  bear  the 
costs  of  the  verification  procedure. 

(g)  Interested  parties  For  purposes  o! 
this  section,  interested  parties  are  those 
copyright  owners  who  are  entitled  to 
receive  royalty  fees  pursuant  to  K 
U.S.C.  1 14(g).  their  designated  agents,  or 
the  entity  designated  by  the  copyngnt 
arbitration  royalty  panel  in  37  CFR 

260  3  to  receive  and  to  distribute  the 
royalty  fees. 

§  260.6    Varlflcatton  of  royalty  paymerrta. 

fai  General.  This  sec;tion  prescribes 
general  rules  pertaining  to  the 
venfic;ation  of  the  payment  of  royalty 
fees  to  those  parlies  entitled  to  receive 
such  fees,  according  to  terms 
promulgated  by  a  duly  appointed 
copvnght  arbitration  royalty  panel, 
under  its  authority  to  set  reasonable 
terms  and  rates  pursuant  to  17  U.S.C 
114  and  801(b)(1).  and  the  Libranan  of 
Congress  under  his  authority  pursuant 
to  17  use  802(f) 

(b)  Frequency  of  verification 
Interested  parties  may  conduct  a  single 
audit  of  the  entity  making  the  royalty 
payment  during  any  given  calendar 
year 


(c)  Notice  of  intent  to  audit  Interested 
parties  must  submit  a  notice  of  intent  to 
audit  the  entity  making  the  royalty 
payment  with  the  Copyright  Office. 
which  shall  publish  m  the  Federal 
Register  a  notice  announcing  the  receipt 
of  the  notice  of  intent  to  audit  within  30 
days  of  the  filing  of  the  interested 
parties'  notice.  Such  notification  of 
interest  shall  also  be  served  at  the  same 
time  on  the  party  to  be  audited. 

(d)  Retention  of  records.  The  party 

requesting  the  verification  procedure 
shall  retain  the  report  of  the  verification 

for  a  penoa  of  three  years. 

(p)  .■\cceptabie  verification  procedure. 
.\n  audit,  including  underlying 
paperwork,  which  was  performed  in  the 
ordinary  course  of  business  according  to 
generally  accepted  auditing  standards 
by  an  independent  auditor,  shall  serve 
as  an  acceptable  verification  prtx  edure 
for  all  parties, 

(f)  Costs  of  the  verification  procedure. 

The  interested  parties  requesting  the 
verification  procedure  shall  pay  for  the 
cost  of  the  verification  procedure, 
unless  an  independent  auditor 
concludes  that  there  was  an 
underpayment  of  five  (5)  percent  or 
m.ore;  in  which  case,  the  entity  which 
made  the  underpayment  shall  bear  the 
costs  of  the  verification  procedure. 

(g)  Interested  parties  For  purposes  of 
this  section,  interested  parties  are  those 
copyright  owTiers  who  are  entitled  to 
receive  royalty  fees  pursuant  to  17 

V  S  C.  114(g),  or  their  designated  agents. 

§  260.7     UnkTKJwn  copyright  owners. 

If  the  designated  collecting  agent  is 
unable  to  identify  or  locate  a  copyright 
owner  who  is  entitled  to  receive  a 
royalty  payment  under  this  part,  the 
collecling  agent  shall  retain  the  required 
payment  m  a  segregated  trust  account 
for  a  period  of  three  years  from  the  date 
of  payment.  No  claim  to  such  payment 
shall  be  valid  after  the  expiration  of  the 
three  year  period,  .After  the  expiratioi!  o;' 
this  period,  the  collecting  agerit  ma\  use 
the  unclaimed  funds  to  offset  the  i.ost  of 
the  administration  of  the  collection  arc 
distribution  of  the  rovalty  fees. 

Dated  April  K,  1998, 
Marybeth  Peters. 
Register  of  Copyrights. 
)aine8  H,  Billington. 
The  Ubmnan  of  Congress. 
(PR  Doc,  98-12266  Filed  5-7-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL  32S-6; 

Approval  and  Promuigatior  o'  Slate 
Implementatior  Plans 

CFR  Correction 

In  title  40  of  the  Code  of  Federal 
Regulations,  part  52  (§  52.1019  to  end), 
revised  as  of  July  1, 1997.  in  appendix 
D  to  part  52,  on  page  610,  in  the  first 
and  second  columns,  equations  d-1  and 
d-2  were  inadvertently  omitted. 
Additionally,  the  second  Une  in  the 
legend  for  Equation  D-2  was  incorrectly 
printed.  The  missing  equations  and 
corrected  line  should  read  as  follows: 

.Appendix  I)  tfi  Part  52     Dptprmmatton 
of  Sulfur  Dioxide  tmission<<  i- mm 
Stationary  Sources  by  Cxintmuous 
Monitors 


I'. 

1=1 


Equabon  D-1 


•        • 


C.l.„  =  -^^n(Ix,^)-(Ix,)' 


iVn-l 


Equation  D-2 


•        •        •        •        * 
.975  =  a-a/2,  and 


*         • 


*         * 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  ana  Atmospheric 
Administration 

50  CFR  Pan  648 

[Docket  No.  »803 18066-8066-01,  UO. 
022698A] 

Fisheries  ot  the  Northeastern  UniteO 
States;  Northeast  Multispecies 
Fishery;  Framework  Adjustment  25, 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmosphenc  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  rule  removes  regulatory 
language  inadvertently  added,  clarifies 
the  raised  footrope  requirement  for 
Small  Mesh  Area  1  &  2.  and  corrects  an 
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Fp'I." 


K,.oisf>.r  '  VmI    m    N'n    RQ/Fridav    Mav  R.  iqQB /Rules  and  Regulations 


amendatory  instruction  to  the  regulatory 
text  of  the  final  rule  implementing 
Framework  Adjustment  25  to  the 
Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP) 
published  Tuesday.  March  31.  1998, 
and  corrected  on  Wednesday.  April  22. 
1998 

DATES:  Effective  May  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Tokarcik.  97R-281-9326. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  makes  three 
corrections  to  the  regulations 
implementing  Framework  Adjustment 
25  to  the  FMP  which  was  published  on 
March  31,  1998  (63  FR  15326)  and 
corrected  on  April  22.  1998  (63  FR 
19850). 

Section  648.80(a)(8)  states  that  vessels 
fishing  with  mesh  smaller  than  the 
minimum  mesh  size  are  subject  to  the 
raised  footrope  requirement  specified  in 
^648.80(a)(8)(iv).  As  with  the  finfish 
excluder  device  required  in  the  shrimp 
fishery,  the  intent  of  the  raised  footrope 
gear  modification  is  to  reduce  bycatch  of 
regulated  multispecies  when  vessels  are 
fishing  with  nets  of  mesh  less  than  the 
minimum  mesh  size.  Because  vessels 


fishing  under  the  provisions  of  the 
Small  Mesh  Northern  Shrimp  Fishery 
Exemption  Area,  which  is  inclusive  of 
Small  Mesh  Area  1  *  2.  must  properly 
secure  a  finfish  excluder  device  in  their 
trawl  nets,  this  rule  clarifies  and 
corrects  the  intent  of  the  Small  Mesh 
Area  14  2  provision  by  allowing  small 
mesh  vessels  to  employ  either  a  raised 
footrope  or  excluder  device  in  their 
trawl  gear  when  fishing  in  these  two 
small  mesh  areas,  depending  on  the 
species  of  fish  targeted. 

In  §648.81.  paragraph  (g)(l)(i) 
describes  the  Gulf  of  Maine  Inshore 
Closure  Area  I.  However,  this  paragraph 
also  inadvertently  refers  to  Inshore 
Closure  Area  III.  which  is  described  in 
§648.81(g)(l)(iii).  This  correction 
document  removes  the  reference  to 
Inshore  Closure  Area  III  from 
§648.81(g)(l)(i). 

This  document  corrects  an 
amendatory  instruction  contained  in  the 
final  rule  document.  Amendatory 
instruction  6  stated  that  in  §648.86, 
paragraph  (b)(l)(ii)  is  revised.  However. 
NMFS  only  intended  to  revise  the 
introductory  text  to  §648.86(b)(l)(ii). 
Therefore,  this  documents  revises  the 
amendatory  instruction  to  state  that 
only  the  introductory  text  to 
§648.86(b)(l)(ii)  is  revised. 


Corrt'(  tifin 

Accordingly,  in  the  publication  on 
March  31.  1998.  of  the  final  regulations 
to  implement  Framework  Adjustment 
25  to  the  Northeast  Multispecies  FMP 
(I.D.  022698A)  and  corrected  on  April 
22,  1998  (63  FR  19850),  which  was  the 
subject  of  FR  Doc.  98-8288.  is  corrected 
as  follows: 

1.  On  page  15330,  in  the  second 
column,  under  §  648.80(a)(8)(i),  ninth 
line  down,  insert  the  phrase  "or 
(a)(3)(ii)"  after  the  words  "paragraph 
(a)(8)(iv)." 

2.  On  page  15331,  In  the  second 
column,  under  §648.8Ug)(l)(i).  fifth 
line,  remove  "apply  to  Inshore  Closure 
Area  UI". 

3.  On  page  15332,  in  the  second 
column,  amendatory  instruction  6  to 
§648.86,  third  line,  correct  "(b)(l)(ii)" 
to  read  "fb)(l)(ii)  introductory  text". 

Auihontv:  16  U.S.C.  1801  et  seq. 

Dated:  May  4,  1998. 

KolUnd   f    S<hmittpn. 

/i^j,^;^..;  ,\^ii!..:..:.L:\itor for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-12253  Filed  5-7-98;  8:45  am] 
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This  section  of  the  "^EDERAL  BEGiSTER 
contains  notices  !o  '^e  puDlic  o)  the  proposeo 
ssuance  ot  ruies  ano  regulations   The 
Duroose  of  these  notices  is  to  give  mteres'ec 
De^sons  a"  opDortuniTv  to  pariaoate  ir  "he 
rule  ^^aKing  pnor  '0  the  aooption  of  the  ima 
rules 


FEDERAL  TRADE  COMMISSION 

16CFR  Part  423 

Trade  Regulation  Rule  on  Care 
Labeling  of  Textile  Wearing  Apparel 
and  Certain  Piece  Goods 

agency:  Fi'derai  Trade  Conin.ission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
commencing  a  rulemaking  to  amend  its 
Trade  Regulation  Rule  on  Care  Labeling 
of  Textile  Wearing  Apparel  and  Certain 
Piece  Goods,  16  CFR  Part  423  ("the  Care 
Labeling  Rule"  or  "the  Rule").  The 
Commission  proposes  amending  the 
Rule:  (1]  To  require  that  an  item  that  can 
be  cleaned  by  home  washing  be  labeled 
with  instructions  for  home  washing:  (2) 
to  allow  that  a  garment  that  can  be 
professionally  wet  cleaned  be  labeled 
with  instructions  for  professional  wet 
cleaning;  (3)  to  c  ianfy  what  can 
constitute  a  reasonable  basis  for  care 
instructions;  and  (4)  to  change  the 
definitions  of  cold.  warm,  and  hot  water 
in  the  Rule.  The  Commission  is 
commencing  this  rulemaking  because  of 
the  comments  filed  in  response  to  its 
Advanced  Notice  of  Proposed 
Rulemaking  ("ANfPR")  and  other 
information  discussed  :n  this  notice. 
The  Commission  invites  interested 
parties  to  submit  written  data,  views, 
and  arguments.  This  notice  includes  a 
description  of  the  procedures  to  be 
followed,  an  invitation  to  submit 
written  comments,  a  list  of  questions 
and  issues  upon  which  the  Commission 
particularly  desires  comments,  and  a 
description  of  a  workshop  conference 
that  will  be  held  to  discuss  the  issues. 
The  Commission  will  armounce  the 
time  and  place  of  the  public  workshop 
after  the  close  of  the  comment  period. 
Any  persons  wishing  to  participate  in 
the  public  workshop  must  file  a 
comment  in  response  to  this  notice  and 
must  indicate  therein  their  interest  in 
participating.  The  comments  will  be 
available  on  the  public  record  and  on 
the  Commissions  web  site  on  the 


Internet  {http://www.ftc.gov)  so  that 
interested  parties  can  review  them. 
After  the  conclusion  of  the  workshop, 
the  record  will  remain  ojjen  for  30  days 
for  additional  or  rebuttal  comments.  If 
necessary,  the  Commission  will  also 
hold  hearings  with  cross-examination 
and  rebuttal  submissions,  as  sp)ecified  in 
Section  18(c)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  57a(c). 
Interested  parties  who  wish  to  request 
such  hearings  should  file  a  comment  in 
response  to  this  notice  and  indicate 
;. herein  why  they  believe  such  hearings 
are  necessan.'  and  how  they  would 
participate  in  such  hearings. 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  27,  1998. 

ADDRESSES:  Written  comments  should 
be  identified  as  "16  CFR  Part  423— Care 
Labeling  Rule — Comment,"  and  sent  to 
Secretary.  Federal  Trade  Commission, 
Sixth  and  Pennsylvania  Ave.,  N.W.. 
Washington  D.C.  20580.  To  facilitate 
prompt  and  efficient  review  and 
dissemination  of  the  comments  to  the 
public,  all  written  comments  should 
also  be  submitted,  if  possible,  in 
electronic  form,  on  either  a  5 'A  or  a  3'/^ 
inch  computer  disk,  with  a  label  on  the 
disk  stating  the  name  of  the  commenter 
and  the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  Programs  based  on  EKDS  are 
preferred.  In  order  for  files  from  other 
operating  systems  to  be  accepted,  they 
should  be  submitted  in  ASCII  text 
format 

FOR  FURTHER  INFORMATION  CONTACT: 

c  iiiis'aiii  e  M  \  ei  e..io  or  James  Mills, 
Attorneys   MCeral  Trade  Commission. 
Division  of  t-nJorcement,  Bureau  of 
Consumer  Protection,  Sixth  St.  and 
Pennsylvania  Ave.,  N.W.,  S-4302. 
Washington,  D.C.  20580,  (202)  326-2966 
or  (202) 326-3035. 
SUPPLEMENTARY  INFORMATION- 

Pari  A — Introduction 

This  notice  is  being  published 
pursuant  to  Section  18  of  the  Federal 
Trade  Commission  ("FTC")  Act,  15 
U.S.C.  57a  et  seq..  the  provisions  of  Part 
1,  Subpart  B  of  the  Commission's  Rules 
of  Practice.  16  CFR  1.7,  and  5  U.S.C.  551 
et  seq.  This  authority  permits  the 
Commission  to  promulgate,  modify,  and 
repeal  trade  regulation  rules  that  define 
wdth  specificity  acts  or  practices  that  are 
unfair  or  deceptive  in  or  affecting 
commerce  within  the  meaning  of 


Section  5(a)(1)  of  the  FTC  Act.  15  U.S.C. 
45(a)(1). 

The  Care  Labeling  Rule  was 
promulgated  by  the  Commission  on 
December  16.  1971.  36  FR  23883  (1971). 
In  1983.  the  Commission  amended  the 
Rule  to  clarify  its  requirements  by 
identifying  in  greater  detail  the  washing 
or  dry  cleaning  information  to  be 
included  on  care  labels.  48  FR  22733 
(1983).  The  Care  Labeling  Rule,  as 
amended,  requires  manufacturers  and 
importers  of  textile  wearing  apparel  and 
certain  piece  goods  to  attach  care  labels 
to  these  items  stating  "what  regular  care 
is  needed  for  the  ordinary  use  of  the 
product."  (16  CFR  423.6(a)  and  (b)).  The 
Rule  also  requires  that  the  manufacturer 
or  importer  possess,  prior  to  sale,  a 
reasonable  basis  for  the  care 
instructions.  (16  CFR  423.6(c)). 

As  part  of  its  continuing  review  of  its 
trade  regulation  rules  to  determine  their 
current  effectiveness  and  impact,  the 
Conmiission  published  a  Federal 
Register  notice  ("FRN")  on  June  15. 
1994.  59  FR  30733.  This  FRN  sought 
comment  on  the  costs  and  benefits  of 
the  Rule,  and  related  questions  such  as 
what  changes  in  the  Rule  would 
increase  the  benefits  of  the  Rule  to 
purchasers  and  how  those  changes 
would  affect  the  costs  the  Rule  imposes 
on  firms  subject  to  its  requirements.  The 
comments  in  response  to  the  1994  FRN 
generally  expressed  continuing  support 
for  the  Rule,  stating  that  correct  care 
instructions  benefit  consumers  by 
extending  the  useful  Ufe  of  the  garment, 
by  helping  the  consumer  maximize  the 
appearance  of  the  garment,  and/or  by 
allowing  the  consumer  to  take  the  ease 
and  cost  of  care  into  consideration  when 
making  a  purchase. 

Based  on  this  review,  the  Commission 
determined  to  retain  the  Rule,  but  to 
seek  additional  comment  on  possible 
amendments  to  the  Rule.  The 
Commission  published  an  ANPR  on 
December  28. 1995.  60  FR  67102.  which 
elicited  64  comments  on  the  several 
possible  amendments  of  the  Rule 
described  therein.'  Based  on  the 


'  The  comments  were  from;  41  con»umers:  one 
consumer  group;  four  academics:  one  clothing 
retailer;  one  textile  manufacturers  association;  one 
apparel  manufacturers  association;  one  professional 
cleaner:  one  professional  daaners  association:  one 
wet  cleaning  equipment  manufacturer  two 
manufacturers  of  cleaning  products;  one  cleaning 
products  manufacturers  association;  one 
environmental  protection  group;  one  non-profit 
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comments  and  the  evidence  discussed 
herein,  the  Commission  proposes  to 
amend  the  Rule  in  the  following  ways. 

Part  B — Analysis  ofPropoMd 
Araendments 

1.  Labeling  for  Home  washing 

a.  Background  and  Discussion  of 
Comments 

The  1994  FRN  noted  that  the 
Environmental  Protection  Agency 
("EPA")  had  been  working  with  the  dry 
cleaning  industry  to  reduce  the  public's 
exposure  to  perchloroethylene  ("PCE" 
or  "perc"),  the  most  common  dry 
cleaning  solvent, ^  and  asked  whether 
the  Rule  poses  an  impediment  to  this 
goal.  The  Rule  currently  requires  either 
a  washing  instruction  or  a  dry  cleaning 
instruction:  it  does  not  require  both. 
Thus,  garments  that  can  legally  be 
labeled  with  a  "dry  clean"  instruction 
alone  also  may  in  some  cases  be 
washable,  a  fact  not  ascertainable  from 
such  an  instruction.  The  1994  FRN 
asked  about  the  extent  of  care  labeling 
that  fails  to  indicate  both  washing  and 
dry  cleaning  instructions.  Finally,  the 
1994  FRN  asked  whether  the  use  of  dry 
cleaning  solvents  would  be  lessened, 
and  whether  consumers  and  cleaners 
could  make  more  informed  choices  as  to 
cleaning  method,  if  the  Rule  were 
amended  to  require  both  washing  and 
dry  cleaning  instructions  for  garments 
cleanable  by  both  methods.  59  FR 
30733-34. 

In  the  1995  ANPR.  the  Commission 
analyzed  the  comments  submitted  in 
response  to  the  1994  FRN  and  proposed 
amending  the  Rule  to  ensure  that 
consumers  are  provided  with 
information  that  would  allow  them  the 
choice  of  washing  garments  when 
possible.  The  Commission  concluded 
that  lack  of  such  information  can  result 
in  substantial  injury  to  consumers  in  the 
form  of  unnecessary  expense  and/or  the 
inability  to  use  what  they  regard  as  a 
more  environmentally  friendly  method 
of  care.  60  FR  67104-05. 


claaringhouta  for  Information  on  emissions  control: 
one  home  appliance  manufacturers  trade 
association:  one  manubdurer  of  home  appliances: 
one  home  applicance  repairman,  one  international 
association  for  textile  care  labeling:  one  federal 
agency,  and  the  Economic  Union  of  Europ«an 
Countries.  The  comments  are  on  the  public  record 
and  are  available  for  public  inspection  in 
accordance  with  the  Freedom  of  Information  Act,  5 
U.S.C.  SS2.  and  the  Commission's  Rules  of  Practice. 
16  CFR  4.1 1.  at  the  Public  Reference  Room.  Room 
130.  Federal  Trade  Commission,  eth  and 
Pennsylvania  Avenue.  Washmgton.  D.C.  The 
comments  are  referred  to  in  this  Notice  of  Proposed 
Rulemaking  ("NPR")  by  their  name  and  the  number 
assigned  to  each  submitted  comment, 

'Congress  designated  PCE  as  a  hazardous  air 
pollutant  in  Section  1 12  of  the  Clean  Air  Act:  many 
state  legislatures  have  followed  suit  under  state  air 
toxica  regulations. 


The  ANFR  asked  for  comment  on  an 
amendment  of  the  Rule  to  require  a 
home  washing  instruction  for  all 
covered  products  for  which  home 
washing  is  appropriate;  providing  dry 
cleaning  instructions  for  such  washable 
items  would  be  optional.  Manufacturers 
marketing  items  with  a  "Dry  Clean" 
instruction  alone  would  be  required  to 
substantiate  both  that  the  items  could  be 
safely  dry  cleaned  and  that  home 
washing  would  be  inappropriate  for 
them  (as  the  Rule  currently  requires 
them  to  do  when  providing  a  "Dry 
Clean  Only"  instruction).  This  proposal 
would  not  result  in  the  additional 
substantiation  testing  (and  increased 
PCE  use)  that  the  comments  suggested  a 
"dual  disclosure"  requirement  could 
necessitate,  because  a  dry  cleaning 
instruction  would  be  optional,  as  would 
the  necessary  substantiation  to  support 
it.  Id.  at  67105.  That  is.  manufacturers 
labeling  their  goods  for  home  washing 
(and  possessing  the  appropriate 
substantiation  for  that  instruction) 
would  not  have  to  also  provide  a  dry 
clean  instruction  or  have  substantiation 
that  dry  cleaning  would  harm  the 
garment. 

Fifty-three  comments  addressed 
whether  the  Commission  should  require 
a  home  washing  instruction  for  items 
that  could  be  safely  washed  at  home, 
and  only  three  of  those  opposed  the 
proposal.' 

Eighteen  commenters.  including 
individual  consumers,  academics,  and 
an  appliance  manufacturers'  trade 
association,  contended  that  many 
manufacturers  currently  label  items  that 
can  be  both  washed  and  dry  cleaned 
with  a  "dry  clean  "  or  "dry  clean  only" 
instruction."*  Many  commenters 
stressed  that  knowing  that  garments  can 
be  washed  at  home  would  save  them  (or 
consumers  in  general)  garment  care 
dollars.'  Two  consumers  stated  that 


» Aqua  Clean  Systemi,  Inc.  ("Aqua  Clean")  (34) 
pp.  8-9:  Center  for  Emissions  Control  ("CEC")  (44) 
pp.  S-6:  American  Apparel  Manufacturers 
AssocUtlon  ("AAMA")  (57)  p.2. 

*  Henry  Cluckstem.  Esq.  (161  pp.  1-2:  Bette  lo 
Dedlc,  University  of  Kentucky  College  of 
Agriculture  Extension  Service  ("Univ  of  KY")  (20) 
p.  1:  Vera  Rines  (28)  p.  1:  Thelma  Carpenter  (30) 
p  1.  Kathertne  King  (321  p.  1:  Ida  Carpenter  (33) 
p  1:  Margie  Helton  (38)  pp  1-2:  lewell  Brabson 
(401  p.  1:  Susan  DuBois  (42)  p  1.  UCLA  Pollution 
Prevention  Education  and  Research  Canter  ("UCLA 
PPERC")  (45)  p  3:  Aileen  Mills  (47)  p.  1: 
Association  of  Home  Appliance  Manufacturers 
CAHAM  •)  (511  p.  2..  Helen  DuBois  (52)  p.  1:  M. 
Adkins  (54)  p.  1:  Teresa  Mills  (58)  p  1;  Sarah 
ONeal  (59)  p  1:  Frances  McCarter  (61)  p.  1:  Gladys 
Bebber  (621  p.  1.  But  see  Aqua  Clean  (34)  p.  8:  "As 
a  general  observation,  garments  which  can  be  home 
laundered  or  drycleaned  are  usually  labeled  with 
tmth  care  instructions." 

»  Univ  of  KY  (20)  p.  1:  Vera  Rines  (28)  p.  1; 
Thelma  Carpenter  (30)  p.  1:  Katharine  King  (32)  p. 
1;  Ida  Carpenter  (33)  p.  1;  Carolyn  Powers  (35)  p. 


washing  garments  that  ar«  labeled  'dry 
clean"  or  "dry  clean  only"  but  that 
appear  washable  (such  as  100%  cotton) 
is  risky  because,  if  the  garment  is 
ruined,  the  manufacturer  will  not  stand 
behind  it.*  AHAM.  a  trade  association 
for  appliance  manufacturers,  noted  that: 
the  cost  for  testing  a  garment  fabric  sample 
for  proper  car«  instructions  is  just  a  fraction 
of  the  consumer  expense  experienced  by 
many  thousands  of  individuals  incurring 
ongoing  dry  cleaning  expenses  for  a  garment 
that  could  be  washed  at  home.' 

Many  commenters  also  noted  that 
consumers  believe  there  are 
environmental  benefits  from  home 
washing  rather  than  dry  cleaning 
washable  items.*  Consumers  Union 
stated.  "If  only  one  method  must  appear 
on  the  label,  it  has  to  be  the  least 
expensive  and  the  least  hazardous  to  the 
consumer  and  the  environment.  "' 

Three  commenters  recommended  that 
both  washing  and  dry  cleaning 
instructions  be  included  if  both  are 
appropriate.'"  Two  comments 
specifically  opposed  this  type  of  "dual 
labeling.  "  however,  because  of  the 
increased  levels  of  dry  cleaning 
substantiation  tests  that  would  follow." 

Two  commenters  (one  of  which  is  an 
association  for  apparel  manufacturers) 
argued  that  manufacturers  (having  made 
the  items)  are  best  qualified  to  make  the 
decision  as  to  how  garments  tan  best  be 
cleaned  and  urged  the  Commission  to 
leave  apparel  manufacturers  the 


1:  Sponcer  and  Oiaiu  Hart  (36)  p.  l:  Margie  Helton 
(38)  pp.  1-2:  lewell  Brabson  (40)  p.  1:  Susan  DuBois 
(42)  p.  1.  Aileen  Mills  (47)  p.  1:  )oyce  Rash  (48)  p. 
1;  S.K.  Taylor  (49)  p.  1;  Helen  DuBois  (52)  p.  1:  M. 
Adkins  (54)  p.  1;  Tereaa  Mills  (58)  p  1:  Sarah 
O'Neal  (59)  p.  1:  Frmncas  McCarter  (61)  p.  1:  Gladys 
Bebber  (62)  p.  1. 
•  Dana  Dodson  (4)  p.  1;  Margaret  Petty  (37)  p.  1. 

'AHAM  (51)  p.  2. 

■Linda  Smith.  Tenn.  State  Univ.  Cooperative 
Extension  Program  (3)  p.  1;  lohn  k  Eliiabeth  Gray 
(15)  p.  1:  Univ.  of  KY  (20)  p.  2:  Vera  Rines  (28)  p. 
1;  Thelma  Carpenter  (30)  p.  1:  Kaiherine  King  (32) 
p.  1:  Ida  Carpenter  (33)  p  1:  Margie  Helton  (38)  pp. 
1-2:  lewell  Brabson  (40)  p.  1:  Susan  DuBois  (42)  p. 
1:  Consumers  Union  (46)  p.  2:  Aileen  Mills  (47)  p. 
1:  S.K.  Taylor  (49)  p.  l:  Helen  DuBois  (52)  p.  1;  M. 
Adkins  (54)  p.  1:  Teresa  Mills  (58)  p.  1;  Sarah 
O'Neal  (59)  p.  1;  Frances  McCarter  (81)  p.  1;  Gladys 
Bebber  (62)  p.  1. 

•Consumen  Union  (46)  p.  2. 

>«  International  Fabricare  Institute  ("IFl")  (56)  p. 
2:  Ginetex  (the  International  Association  for  Textile 
Care  Labeling)  (63)  p.  4:  European  Union  (64)  p.  3. 

"  Univ.  of  KY  (20)  p.  2;  Consumers  Union  (46) 
p.  2.  See  also  the  discussion  of  "dual  disclosures" 
in  the  ANPR: 

The  Commission  has  learned  from  several 
commenters.  primarily  manufacturers,  that 
requiring  both  washing  and  dry  clean  labels  (a 
"dual  disclosure"  amendment)  would  require  a  dry 
cleaning  instruction  on  virtually  all  washable  items. 
According  to  these  commenters.  this  would 
necessitate  additional  testing  expenses  for 
manufacturers  and  a  resulting  increase  in  PCE  use. 
10  the  detriment  of  human  health  and  the 
environment.  (60  FR  67105.  n.  30). 
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flexibility  to  decide  which  care 
instructions  to  use.'^  A  third  commenter 
in  opposition  to  the  proposal,  a  non- 
profit clearinghouse  for  information  on 
emission  control  in  chlorinated  solvent 
applications,  including  dr\'  cleaning, 
stated  that  there  did  not  appear  to  be 
many  instances  of  washable  items  being 
labeled  "dry  clean."  '^ 

b.  Proposed  Amendments  and  Reasons 
Therefor 

Based  on  the  comments,  the 
Commission  has  reason  to  believe  that 
"dry  clean"  labels  on  home-washable 
items  are  prevalent  and  that  consumers 
have  a  preference  for  being  told  when 
items  that  they  are  purchasing  can  be 
safely  washed  at  home.  Moreover,  the 
information  about  washability  may  be 
important  to  consumers  for  economic  or 
environmental  reasons,  or  both.  Some 
consumers  wish  to  avoid  the  use  of  PCE 
and  clean  in  water  when  possible 
because  they  believe  it  is  better  for  the 
environment.  The  record  also  supports 
the  conclusion  that  this  aspect  of  the 
Rule  is  an  impediment  to  EP.^■s  goal  of 
reducing  the  use  of  dry  cleaning 
solvents.'* 

When  a  garment  that  can  be  washed 
at  home  is  labeled  "dr>-  clean.  "  many 
consumers  may  be  misled  into  believing 
that  the  garment  cannot  be  washed  at 
home,  and  they  may  incur  the 
unnecessary  expense  of  dry  cleaning  the 
garment  and/or  potential  damage  to  the 
environment  that  they  wish  to  avoid.*' 
Moreover,  it  can  be  extreme!)  difficult 
for  consumers  to  obtain  the  information 
about  washabihty  of  an  item  for 
themselves  Although  fiber  content  can 
be  a  guide  to  washabihtv.  other 
factors — such  as  the  type  of  dye  or 
finish  used — can  also  determine 
washability,  and  consumers  have  no 
wav  of  learning  what  dyes  and  finishes 


"  Aqua  Clean  (34)  pp.  8-9:  AAMA  (57)  p.  2. 

noting  that  "There  are  some  garments  witli  'dry 
clean  only'  labels  that  can  t>e  washed  at  home 
*   *   *  but  if  the  cleaning  is  not  done  correctly,  it 
can  lead  to  damage. 

"CEC(44)p  5. 

'♦  EPA's  comment  (73)  to  the  1994  FRN  stated,  at 
p.  1.  that  the  Rule  should  be  revised  to  require 
manufacturers  to  state  whether  a  garment  "can  be 
cleaned  by  solvent -based  methods,  waler-based 
methods,  or  tioth.  We  believe  this  change  is 
necessary  to  advance  the  use  of  water-based 
cleaning  technology."  EPA's  comment  to  the  1995 
FRN  referred  to  the  1994  comment,  and  stressed  the 
need  for  recognition  in  the  Rule  of  professional  wet 
clean;.ig.  EPA  (17)  p.  1. 

"A  Perdue  University  survey  found  that  89.3% 
of  the  962  respondents  Indicated  that  they  would 
not  wash  a  garment  labeled  "dry  clean."  Staff 
Report  to  the  Federal  Trade  Commission  and 
Proposed  Revised  Trade  Regulation  Rule  (16  C>"R 
Part  423)  (May  1978),  p.  141.  Other  surveys  showed 
similar  results.  Id  at  142-143. 


were  used  and  whether  they  will 
survive  washing. 

Accordingly,  the  Commission 
proposes  amending  the  Rule  to  require 
a  home  washing  instruction  for 
garments  for  which  home  washing  is 
appropriate.  This  amendment  would 
permit  optional  dry  cleaning 
instructions  for  such  washable  items, 
provided  dry  cleaning  would  be  an 
appropriate  alternative  cleaning 
method.  The  amendment  would, 
however,  require  that  manufacturers 
selling  items  with  a  "dry  clean" 
instruction  alone  be  able  to  substantiate 
both  that  the  items  could  be  safely  dry 
cleaned  and  that  home  washing  would 
be  mappropriate  for  them.'^ 

As  noted  in  the  comments,  the 
proposed  amendment  would  enable 
consumers  to  make  a  more  informed 
purchasing  choice  and  provide  them 
with  the  option  of  saving  money  by 
washing  at  home  instead  of  incurring 
the  higher  expenses  of  dn,  cleaning.  In 
addition,  consumers  who  are  concerned 
about  reducing  the  use  of  PCE  will  have 
information  about  the  "washability"  of 
all  apparel  items  they  are  considering 
purchasing. 

The  Commission  agrees,  as  it  did  in 
the  .ANPR.  with  the  commenters 
(primarily  manufacturers)  that 
cautioned  against  a  "dual  labeling" 
instruction  requinng  both  home 
washing  and  dry  cleaning  instructions  if 
both  methods  are  appropriate.  Such  an 
instruf:tion  would  result  m  some 
manufacturers  of  traditionally  washable 
products  performing  dry  cleaning  tests 
to  substantiate  that  dry  cleaning  was  an 
appropriate  care  method,  which  would 
be  contrary  to  EP.^'s  goal  of  reducing 
the  use  of  dry  cleaning  solvents. 
Moreover  the  comments  do  not  indicate 
a  consumer  preference  for  such  dual 
labeling  The  Commission  has  no  reason 
to  believe  at  this  time  that  it  is  either 
unfair  or  deceptive  for  a  manufacturer 
or  importer  to  fail  to  reveal  that  a 
garment  labeled  for  washing  can  also  be 
dry  cleaned,  and  to  require  such  dual 
labeling  might  raise  costs  without 
providing  any  real  benefit  to  consumers. 

The  proposed  amendments  would 
permit  a  home  washing  instruction  only 
for  those  covered  products  for  which 
home  washing — and  traditional  home 
finishing  proc;esses  such  as  ironing — 
wcald  be  an  appropriate  method  of  care. 
Manv  commenters  cautioned  that,  for 


some  items  that  could  be  washed  in 
water,  there  would  be  many  additional 
finishing  steps  required  for  the  garment 
that  the  average  consumer  could  not 
perform  at  home.  In  the  case  of  some 
garments,  such  as  suits  made  from  wool 
or  silk  (fibers  that  generally  can  be 
safely  washed  in  water),  post-home 
washing  finishing  processes  like 
steampressing  and  pleat  and  crease 
setting  are  necessary  for  proper 
refurbishing.  These  processes  are 
beyond  the  capabilities  of  most 
consumers  and  the  equipment  available 
to  them.*'  Under  the  proposed 
Eimendments,  a  home  washing 
instruction  would  not  be  appropriate  or 
required  for  an  item  that  could  be  safely 
washed  in  water  with  the  proper 
cleaning  agents  but  could  not  be 
finished  properly  at  home  by  the 
average  consumer.  Moreover,  the 
Commission  recognizes  that 
manufacturers  have  experience  with  the 
consumers  who  buy  their  garments,  and 
the  Commission  would  expect  to  defer 
to  manufacturers'  decisions  in  the  case 
of  garments  that  would  be  difficult  to 
refurbish  for  some  but  not  all 
consumers.'* 

2.  The  "ProfessionaHy  Wet  Clean" 
Instruction 

a.  Background  and  Discussion  of 
Comments 

The  ANPR  asked  whether  the  Rule 
should  be  amended  to  recognize  the 
new  technology  referred  to  as 
"professional  wet  cleaning"  by 
requiring  a  professional  wet  cleaning 
instruction  for  products  that  cannot  be 
washed  at  home  but  could  be  cleaned  by 
means  of  this  new  technology.'^ 
(Professional  wet  cleaning  uses 
computer-controlled  washers  and  dryers 
to  achieve  precise  control  of  mechanical 
action,  fluid  levels,  temperatures,  and 
other  important  factors.)  The  ANPR 
asked  for  information  on  the  cost  of  wet 
cleaning,  the  availability  of  wet  cleaning 
facilities,  whether  the  process  currently 
could  serve  as  a  practical  alternative  to 
dry  cleaning,  and  whether  fiber 


■'The  Rule  currently  requires  this  level  of 
subsiansianon  for  a  "dry  clean  only"  instruction. 
Under  the  proposed  amendment,  any  garment  for 
which  home  washing  is  not  recommended  and  dry 
cleaning  is  recommended,  would  have  to  be  labeled 
"dry  clean  only."  In  other  words,  a  "dry  clean" 
instruction  by  itself  would  no  longer  be 
permissible. 


>'  See  Aqua  Clean  (34)  pp.  B-fl. 

"In  addition,  manubcturers  tliat  wished  to  stress 
that  a  p>articular  garment  could  be  i^furfoished  at 
home  but  might  be  difTicult  for  some  consumer*  to 
refurbish  adequately  at  home  could  add  a  pluMe 
such  as  "For  tiest  results,  dry  clean." 

"In  the  narrative  discussing  this  issue  in  the 
ANPR.  the  Conamission  sought  Information  on  the 
feasibility  of  a  "professionally  wet  clean" 
instruction  on  "all  covered  produces  bearing  a  dry 
cleaning  instruction."  60  FR  67105.  in  the  Request 
for  Conunents  Section  of  the  Notice,  however,  the 
Commission  limited  the  applicability  of  the 
question  to  "a  garment  that  cannot  t>e  home 
laundered  but  can  be  dry  cleaned."  60  FR  67107. 
Most  of  the  commenters  responded  in  the  latter 
context. 
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lUentiiiuatiun  snjjuni  uf  un  .i  j«'muiiient 
label.  60  FR  67105.  67107. 

Twenty-nine  commenters  addressed 
the  "professionally  wet  clean" 
instruction. ^0  Only  four  opposed  the 
proposal  to  amend  the  Rule  to  require 
a  "professionally  wet  clean"  instruction 
for  wet  cleanable  garments  that  cannot 
be  washed  at  home.  The  Soap  and 
Detergent  Association  and  Procter  & 
Gamble  contended  that  the  term 
"professionally  wet  clean"  may  be 
confused  with  a  home  washing 
instruction  by  consumers.^'  The  Center 
for  Emissions  Control  contended  that 
wet  cleaning  is  a  new  technology  that  is 
neither  well  understood  nor  widely 
available,  and  that  a  required  wet         , 
cleaning  instruction  now  would 
therefore  be  unreasonable  and 
counterproductive  --  SDA.  P4G.  and 
CEC  all  recommended  requiring  some 
version  of  a  "professionally  clean" 
instruction  that  would  encompass  both 
dry  cleaning  and  professionally  wet 
cleaning.^'  CEC  also  suggested  that 
eventually  the  Rule  could  provide  for  a 
"professionally  wet  clean"  instruction 
that  would  be  permitted,  but  not 
required,  when  the  manufacturer 
thought  professional  wet  cleaning 
would  be  appropriate.'*  AAMA  opposed 
any  provision  in  the  Rule  for 
professional  wet  cleaning  on  the  ground 
that  it  is  too  new  and  that  there  are  too 
few  cleaners  who  can  provide  the 
service." 

(1)  Defining  Professional  Wet 
Cleaning/"^  Six  organizations  provided 


»>)oyc«McCanar  (14)  pi.  |ohn  k  Eilzabath  Cfiy 
(15)  pi:  Henry  Cluck»t»m.  E*q  (161  pp  1.  3:  EPA 
(17)  p.  1;  UncU  Axant  (18)  p.  1.  Vara  Rines  (28)  pi: 
ThalnuCarpantar  (30)p  1.  Ida  Carpenter  (33)  p.l: 
Aqua  Clean  (34)  pp  6-7;  Margie  Helton  (38)  pi; 
lawell  Brabeon  (40)  p.l.  American  Textile 
Manufactureri  Itutllule  ("ATMI")  (41)  p.3;  Sumh 
DuBols(42l  p  1 ,  The  Soap  and  Detergent 
Aaaociatlon  CSDA-)  (43)  pp  I,  3;  CEC  (44)  pp.l- 
i,  5;  UCLA  PPERC  (45)  pp  2-3;  Con«un>er»  Union 
(46)  pp  1-2;  Center  for  Neighborhood  Technology 
("CNT')  (55)  pp  2.  4;  IFl  (5«)  p  2  .  AAMA  (57)  p  2; 
Teresa  Mills  (581  pi;  Sarah  O'Neal  (59)  p.l:  PkG 
(60)  pp.2;  4.  Frances  McCarter  (61)  pi.  Gladys 
B«t>bar  (62)  p.l.  Cinelex  (63)  p  3. 

«'  SDA  (43  pp.1.  3,  Procter  k  Gamble  ("PiG")  (60) 
pp.2.  4. 
»»CEC(44)p.5. 

"  SDA  (43)  pp.1.  3;  CEC  (44)  pp.1-1.  5;  P»C  (60) 
pp.2,  4 
"CEC  (4)  p. 5 
"AAMA(57)p.2. 

**The  ANPR  noted  that  EPA  had  published  a 
simimary  of  an  alterruitlve  cleaning  process  referred ' 
to  as  "Multiprocess  Wet  Cleaning.  "  60  FR  67103 
(Dec.  28,  IMS).  According  to  several  commenters, 
"multiprocess  wet  cleaning"  Is  a  cleaning  process 
that  involves  knowledgeable  Individuals  hand- 
cleaning  individual  garments,  often  employing  a 
"spot  cleaning"  technique  rather  than  full 
immersion,  and  using  water,  heat,  steam  and 
natural  soaps  instead  of  perchloroethylene  or 
petroleum)  solvents.  Aqua  Clean  (34)  pp.1-2.  noting 
that  "Professional  wet  cleaning  has  already 
supplanted  multiprocess  wet  cleaning.  Indeed. 


information  describing  the  wet  cleaning 
process."  They  defined  "machine  wet 
cleaning"  or  "professional  wet 
cleaning"  as  an  automatic,  water-based 
cleaning  process  that  relies  on  the  use 
of  sophisticated,  computer-controlled 
washers  and  dryers  in  which  the 
washing  and  drying  cycles,  including 
heat,  moisture,  and  agitation,  can  be 
precisely  controlled  according  to  the 
requirements  of  the  various  fiber,  fabric, 
and  garment  types. ^* 

Three  organizations  provided 
information  about  the  equipment  used 
in  professional  wet  cleaning.^  UCLA 
PPERC  and  CNT  said  that  five 
companies  provide  the  equipment 
systems  necessary  for  professional  wet 
cleaning. 'o  Aqua  Clean  provided  a 
detailed  description  of  the  equipment 
needed  to  provide  professional  wet 
cleaning  services: 

All  professional  wet  cleaning  systems  consist 
of  a  computer-controlled  washer  and  dryer, 
wet  cleaning  software,  and  biodegradable 
chemicals  specifically  formulated  to  safely 
wet  clean  wool.  silk,  rayon,  and  other  natural 
and  man-made  fibers.  The  washer  always 
uses  a  Crequency-controlled  motor,  which 
allows  the  computer  to  precisely  control  the 
degree  of  mechanical  action  imposed  on  the 
garments  by  the  wet  cleaning  process.  The 
computer  also  controls  time,  fluid  levels, 
temperatures,  extraction,  chemical  injection, 
drum  rotation  and  extraction  parameters,  etc. 
The  dryer  always  incorporates  a  residual 
moisture  (or  humidity)  control  to  prevent 
overdrying  of  delicate  garments.  The  wet 
cleaning  chemicals  are  formulated  from 
constituent  chemicals  which  are  on  the 
EPA's  public  inventory  of  approved 
chemicals  pursuant  to  the  Toxic  Substances 
Control  Act  (TSCA)." 

(2)  As  an  Alternative  to  Dry  Cleaning. 
The  ANPR  asked  two  related  questions 
about  the  feasibility  of  wet  cleaning  as 
a  practical  alternative  to  dry  cleaning, 
and  the  extent  to  which  items  that  have 
historically  been  dry  cleaned  could 
successfully  be  professionally  wet 
cleaned.  Five  commenters  responded 
directly  to  the  first  question.  ATMI  and 
AAMA  pointed  out  that,  while  the  fibers 
and  dyes  now  in  use  will  stand  up  to 
the  chemical  solvents  used  in  the  dry 
cleaning  process,  the  textile  industry 
does  not  know  if  they  will  stand  up  to 


professional  wet  cleaning. ^^  ATMI 

Firedicted  that: 
f  consumers  just  assume  that  they  can  use 
the  new  cleaning  method  on  their  existing 
wardrobe  and  current  clothing  purchases,  we 
would  expect  to  see  an  increase  in  apparel 
damage  claims  This  is  because  the  fabrics 
used  in  these  clothing  items  have  finislies 
and  formulations  designed  for  dry  cleaning. 
We  told  EPA  that  the  industry  would  need 
a  long  phase-in  time  (2—3  years)  to  adjust 
our  dyes  and  finishes  to  work  compatibly 
with  "wet  clean"  processes." 

Ginetex.  whicn  is  responsible  for  the 
care  labeling  system  used  in  Europ>ean 
countries,  indicated  its  interest  in  the 
wet  cleaning  technique,  but  said  it  is 
waiting  for  a  standardized  test  method 
so  manufacturers  can  test  garments  to 
determine  whether  wet  cleaning  would 
be  a  safe  care  method.'*  IFI  cautioned 
that  wet  cleaning  technology  is  new  and 
stated  its  determination  to  undertake 
research  into  the  process: 
The  use  of  machine  wet  cleaning  is  still  in 
the  investigative  or  infant  stage  The 
technology  originated  in  Europe  and  the  most 
extensive  analysis  of  these  systems  has  been 
completed  by  two  European  research 
groups — Hohenstein  and  FCRA.  The 
conclusion  of  these  studies  is  that  machine 
wet  cleaning  is  an  adjunct  to  dry  cleaning, 
not  a  complete  replacement.  The 
Environmental  Protection  Agency,  as  a  result 
of  its  evaluation  of  wet  cleaning  under  its 
Design  for  the  Environment  Program, 
concludes  that  machine  wet  cleaning  is  not 
a  complete  replacement  for  drycleaning. 
There  is  still  much  investigative  work  to  be 
done  in  this  area.  To  that  end.  IFl  has  formed 
a  jjartnership  with  Greenj>eace,  other 
industry  groups,  and  other  environmental 
and  labor  groups  to  explore  the  possibilities 
of  wet  cleaning — The  Professional  Wet 
Cleaning  Partnership." 

Aqua  Clean  estimated  that  90%  of 
garments  can  be  safely  and  satisfactorily 
cleaned  by  professional  wet  cleaning. 
Aqua  Clean  stated  that  it  has  found  no 
significant  wetcleanability  versus 
drycleanability  differences  applicable  to 
wool,  silk,  rayon,  acetate,  linen,  etc. 
with  the  exception  of  heavier  wool 
suits,  which  are  made  with  linings  and 
shoulder  pads  that  dry  at  a  rate  different 
from  the  wool,  and  thus  require  extra 
time.'*  CEC  stated  that  estimates  of  the 
percentage  of  garments  labeled  "dry 
clean  only"  that  can  be  successfully  wet 


those  cleaners  (Ecofranchising.  NY:  Cleaner  Image. 
CT)  which  initially  used  multiprocess  wet  cleaning 
have  converted  to  professional  wet  cleaning 
tiecause  of  the  economic  advantages."  See  also  CEC 
(441  p. 4.  Consequently,  Multiprocess  Wet  Cleaning 
is  not  addressed  in  the  remainder  of  this  Notice. 

"  Aqua  Clean  (34)  pp  1-2:  CEC  (44)  p  4;  UCLA 
PPERC  (45)  p.3:  CNT  (55)  p.2;  ffl  (56)  p.2;  Ginetex 
(63)  p  3. 

»*Aqua  Clean  (34)  pp.1-2;  UCLA  PPERC  (45)  p.3. 

"Aqua  Clean  (34)  pp.2-3;  UCLA  PPERC  (45)  p.3; 
CNT  (55)  p.2. 

»UCLA  PPERC  (45)  p.3;  CNT  (55)  p,2. 

>'  Aqua  Clean  (34)  pp.2-3. 


"  ATM]  (41)  p.3:  AAMA  (57)  p.2. 
"ATMI  (41)  p.3. 

"Ginetex  (63)  p.3. 

"in  (56)  p.2 

»  Aqua  Clean  (34)  p. 4  Aqua  Clean  said  that  it  has 
corresponded  with  the  International  Wool 
Secretariat  (fWS).  the  research  and  marketing  arm 
of  the  wool  industry,  and  anticipates  ccio|}erating 
with  the  IWS's  announced  intention  to  develop 
wool  processing  technologies  at  the  mill  level  that 
will  make  wool  garments  better  suited  to 
professional  wet  cleaning,  so  they  can  t>e  dried 
£ister  at  higher  temperatures.  Id.  at  S. 
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cleaned  vary  h-om  30%  to  70%.  with 
industry  experts  narrowing  that  spread 
to  30% 'to  50%."  IFI  contended  that  it 
is  too  early  to  estimate  the  percentage 
with  any  certainty,  but  stated  that  early 
indications  are  that  the  percentage  of 
"dry  clean"  labeled  garments  that  could 
be  effectively  machine  wet  cleaned 
could  be  anywhere  from  25%  to  75%.'* 
CNT  estimated,  based  on  its  own 
research  and  research  conducted  by 
Environment  (Canada,  that  from  30%  to 
70%  of  clothes  generally  cleaned  in  PCE 
could  be  safely  cleaned  using  standard 
commercial  or  domestic  laundering 
equipment.'' 

(3)  Businesses  that  Provide  Wet 
Cleaning.  When  it  filed  its  comment  in 
early  1996,  Aqua  Clean  estimated  that, 
by  the  end  of  1996,  approximately  350 
businesses  would  have  professionai  wet 
cleaning  systems. ■•°  Three  other 
commenters  estimated  that  professional 
wet  cleaning  is  currently  being  offered 
by  100  businesses.*'  CEC  also  estimated 
that  it  will  be  several  years,  even  at  best, 
before  a  substantial  number  of  the 
nation's  30,000  cleaners  have  purchased 
professional  wet  cleaning  technology. *2 

(4)  Costs  to  Consumers.  ATMI  said 
that  the  additional  costs  incurred  by 
textile  and  apparel  manufacturers  to 
substantiate  a  wet  cleaning  instruction 
would  be  passed  on  to  consumers.*' 
Both  UCLA  PPERC  and  CNT  stated  that 
the  costs  to  consumers  for  wet  cleaning 
services  are  comparable  to  the  costs  of 
dry  cleaning.""  CNT  estimated  that  the 
range  for  wet  cleaning  a  two-piece  wool 
suit  was  from  $4.50  to  S9.00.  and  added 
that  interviews  with  cleaners  indicated 
that  those  who  provided  both  types  of 
cleaning  were  providing  them  for 
approximateh  the  same  cost,  and  that  in 
no  case  were  charges  for  wet  cleaning 
higher  than  for  drv  cleaning.*' 

Aqua  Clean  said  that  it  was  not  aware 
of  any  cleaner  charging  more  for  wet 
cleaning  services  than  for  dry  cleaning 
services,  and  that  in  some  cases  the  cost 
of  wet  cleaning  is  less,  because  many 
dry  cleaners  impose  a  surcharge 
(typically  50  cents)  to  cover  the  rising 
cost  of  disposing  of  hazardous  dry 
deeming  waste.** 


^'CEC(44)p.4. 

"in  (56)  p.2. 

"CNT  (55)  p.2. 

•oAqua  Clean  (34)  p.3. 

«'  UCLA  PPERC  (45)  p.3:  CNT  (55)  p.3;  AAMA 
(57)  p.2. 

"CEC  (44)  p.5. 

"ATMI  (41)  p.3. 

"  UCLA  PPERC  (45)  p.4:  CNT  (55)  p.4. 

"CNT(55)p.4. 

"Aqua  Clean  (34)  p.5.  Aqua  Clean  also  raised  an 
issue  that  was  not  addressed  in  the  ANPR — 
consumer  access  to  cleaning  services: 

Many  developers  and  ov^ners  of  strip  centers  and 
shopping  centers,  which  is  where  most  consumers 


(5)  The  Environmental  Impact  of  the 
Process.  Aqua  Clean  and  CNT  stated 
that  none  of  the  substances  used  in  the 
process  are  prohibited  by  EPA;  further. 
Aqua  Clean  said  that  the  only  materials 
released  into  the  environment  in 
connection  with  the  process  are 
chemicals  that  appear  on  EPA's  public 
inventory  of  approved  chemicals  under 
the  Toxic  Substances  Control  Act.*''  CEC 
suggested,  however,  that  the  primary 
environmental  issue  associated  with  the 
wet  cleaning  process  is  water 
consumption,  because  the  process  uses 
2.5  gallons  of  water  to  clean  a  pound  of 
clothes.  CEC  pointed  out  that,  although 
this  compares  favorably  to  the  6  gallons 
per  pound  used  by  home  clothes 
washers,  the  wet  cleaning  process  uses 
more  water  than  the  dr^-  cleaning 
process,  which  uses  water  primarily  for 
cooling  purposes,  and  typically  recycles 
it.*8  UCLA  PPERC  stated  that  research 
suggests  that  wet  cleaning  is  a  safe 
alternative  to  dry  cleaning.** 

The  Commission  notes  that  it  has  not 
made  an  independent  assessment  of  the 
environmental  desirability  of  the 
various  methods  of  cleaning  textile 
wearing  apparel.  Rather,  it  has  noted 
EPA's  goal  of  reducing  the  use  of  dry 
cleaning  solvents  and  the  preference  of 
numerous  consumers  for  information 
about  whether  garments  can  be  cleaned 
in  water.  The  Commission  has  prepared 
a  proposed  Environmental  Assessment 
in  which  it  analyzed  whether  the 
amendments  to  the  Rule  were  required 
to  be  accompanied  by  an  Environmental 
Impact  Statement. "Because  the  main 
effect  of  the  proposed  amendments  is  to 
provide  consumers  with  additional 
information  rather  than  directly  to  affect 
the  environment,  the  Commission 
concluded  m  the  proposed 
Environmental  Assessment  that  an 
Environmental  Impact  Statement  is  not 
necessary.  The  Commission  requests 
comment  on  this  issue.  The 
Environmental  .Assessment  is  on  the 


access  cleaning  !iervices.  are  refusing  to  rent  space 
to  or  renew  leases  for  drycleaners.  These  landlords 
simply  do  not  want  to  t>ear  the  legal  exposure  or 
insurance  expense  associated  with  drycleaning 
machines  and  their  toxic  waste  stream.  Aqua  Clean 
Systems  is  currently  negotiating  with  a  major 
national  shopping  center  owner  to  become  their 
exclusive  tenant  for  100%  perc-free  cleaning 
facilities.  At  present,  they  refuse  to  allow  a 
drycleaner  in  any  of  their  1,800  shopping  centers. 
Similar  discussions  are  taking  place  with  a  major 
chain  in  the  Southeast.  This  trend  will  continue.  If 
the  Rule  is  not  amended  to  accommodate 
professional  wet  cleaning,  access  to  cleaning 
services  will  decline  as  regulatory  and  landlord 
pressures  cause  a  decline  in  the  number  of 
drycleaners,  which  will  eventually  reduce 
competition  and  cause  an  increase  in  consumer 
prices.  Id.,  pp.  9-10. 

■"Aqua  aean  (34)  p.3;  CNT  (55)  p.3. 

«CEC  (44)  p.3. 

"UCLA  PPERC  (45)  p.4. 


public  record  and  is  available  for  public 
inspection  at  the  Public  Reference 
Room.  Room  130.  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Avenue,  Washington.  D.C.  It  can  also  be 
obtained  at  the  FTC's  web  site  at  http:/ 
/www. ftc.gov  on  the  Internet. 

(6)  The  Requirement  for  Fiber 
Identification  on  a  Permanent  Label. 
Eight  comments  addressed  the 
desirability  of  a  requirement  for  fiber 
identification  on  a  permanent  label,  and 
all  favored  the  idea.-^°  Five 
recommended  that  the  fiber 
identification  be  on  the  same  label  as 
the  care  instructions.*'  Several 
commenters  said  that  fiber  information 
need  not  necessarily  be  on  the  care  label 
but  should  be  on  a  permanent  label." 
Most  of  the  commenters  said  that 
cleaners  need  fiber  identification 
information  in  order  to  provide  the  best 
cleaning  services  for  their  customers. 
Aqua  Clean  explained  as  follows: 
IFlabric  identification  (should]  tie  on  a 
p>ermanent  label  because  it  is  essential 
information  for  all  cleaners  regardless  of  the 
technology  employed;  requiring  this  by 
regulation  will  merely  codify  a  nearly 
uniform  practice  at  no  measurable  cost  to 
manufacturers.  A  secondary  consideration  is 
that  individuals  with  allergies  to  certain 
fibers  (e.g..  wool)  should  be  provided  with 
this  information.  It  is  clear  that  requiring 
fiber  identification  on  a  permanent  label 
should  be  acceptable  to  manufacturers  and 
consumers  because  it  has  already  become  an 
accepted  part  of  business  at  all  levels  of 
manufacture,  distribution,  sales,  and  garment 
care.'' 

b.  Proposed  Amendment  and  Reasons 
Therefor.  The  comments  show  that 
professional  wet  cleaning  is  a  process 
that  is  of  interest  to  consumers, 
especially  those  who  believe  it  has  the 
potential  for  less  negative  impact  on  the 
environment  than  dry  cleaning.  Thus, 
the  Commission  is  proposing 
amendments  that  will  incorporate 
professional  wet  cleaning  into  the  Rule's 
system  of  instructions  for  care. 

Nevertheless,  professional  wet 
cleaning  is  a  very  new  technology,  and 
it  does  not  app)ear  to  be  widely 
available.  Moreover,  there  is  not  a 
standardized  test  by  which 
manufacturers  can  establish  a 
reasonable  basis  for  a  professional  wet 


"Univ.  of  KY  (20)  p.  1:  Aqua  Clean  (34)  p.  7; 
ATMI  (41)  p.  4;  CEC  (44)  p.  2;  UCLA  PPERC  (45) 
p.  3:  Consumers  Union  (46)  p.  2:  AHAM  (51)  p.  2: 
PftG  (60)  p.  4. 

"CEC  (44)  p.  2:  UCLA  PPERC  945)  p  3; 
Consumers  Union  (46)  p.  2:  AHAM  (51)  p.  2;  P*G 
(60)  p.  4. 

*'  Univ.  of  KY  (20)  p.  1 :  Aqua  Cleu  (34)  p.  7. 

"Aqua  Clean  (34)  p.  7. 
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cleaning  .  -ii."'^  toi  tliusu 

reasons.  1 1  nission  is  not  at  this 

time  proposing  an  amendment  to  the 
Rule  that  would  require  a  wet  cleaning 
instruction.  Instead,  the  Commission  is 
proposing  amendments  that  would  add 
a  definition  to  the  Rule  for  "professional 
wet  cleaning"  and  would  permit 
manufacturers  to  include  a 
"professionally  wet  clean"  instruction 
on  labels  for  those  items  for  which  they 
have  a  reasonable  basis  for  a 
professional  wet  cleaning  instruction. 
The  proposed  amendments  do  not 
require  manufacturers  who  label  items 
with  a  "dry  clean  only"  instruction  to 
be  able  to  substantiate  that  professional 
wet  cleaning  would  be  an  inappropriate 
method  of  care. 

The  Commission  also  concludes  that 
fiber  identification  on  a  permanent  label 
is  important  to  professional  wet 
cleaners."  The  record  contains 
numerous  references  to  the  need  for 
precise  fiber  content  information  due  to 
the  complexity  of  the  computer- 
controlled  equipment  used  in  the  wet 
cleaning  process.  Therefore,  the 
proposed  amendment  requires  that,  if  a 
care  instruction  recommends 
professional  wet  cleaning,  the  fiber 
content  must  be  provided  on  the 
permanent  care  label  along  with  the  care 
instructions.  The  Commission  seeks 
comment  as  to  whether  any 
accompanying  change  should  be  made 
to  the  Textile  Rules  '<• 

Finally,  it  should  be  noted  that  at  this 
time,  the  Commission  proposes 
allowing  a  "professional  wet  clean" 
instruction  along  with  a  conventional 
care  instruction  because  many 
consumers  do  not  currently  have  access 
to  professional  wet  cleaners. 
Nevertheless,  because  professional  wet 
cleaning  appears  to  be  growing  rapidly, 
the  Commission  seeks  comment  on  this 
point. 


**TMttng  is  ona  of  wvsrsi  typ«*  of  avidenca  that 
can  Mfva  «»  a  r«a*nnabla  basli  for  a  cars 
Instruction. 

"Tha  Textila  Fibtt  Product*  Idantlflcallon  Act 
('Taxtlla  Ad").  15  IJ  S  C  70  rt  seq..  raquiraa 
markatara  of  covarad  taxtlla  products  to  mark  aach 
product  with  the  ganeric  nama*  and  parcanlagas  by 
waiaht  of  iha  constituant  fibers  prasant  in  tha 
product.  Tha  Commission  ha*  luuad  Rulas  and 
Raguiations  under  tha  Textila  Act  ("Taxtlla  Rules") 
Rule  15  of  the  Textila  Rulas.  15  CFR  303  IS.  allows 
any  type  of  label  to  be  used  a*  long  as  the  label  is 
securely  affixed  and  durable  enough  to  remain 
attached  to  the  product  until  the  consumer  receives 
it;  Rule  15  does  not  require  a  permanent  label. 

"Rule  16  ofthe  Textile  Rules.  16  CFR  303.16. 
requires,  with  some  exceptions,  that  all  Information 
required  by  the  Textile  Act  shall  be  set  out  on  one 
lat>al.  and  on  the  same  side  of  the  label  The 
Commission  recently  sought  comment  on 
modincationa  of  tha  Textile  Rule*  61  FR  5344  (Feb. 
12.  19961. 


J.  I  /If  /leosonaoyf  basis  hf(^uireiTient  of 
the  Rule 

a.  Background  and  Discussion  of 
Comments 

The  Rule  requires  that  manufacturers 
and  importers  of  textile  wearing  apparel 
possess,  prior  to  sale,  a  reasonable  basis 
for  the  care  instructions  they  provide. 
Under  the  Rule,  a  reasonable  basis  must 
consist  of  reliable  evidence  supporting 
the  instructions  on  the  label.  16  CFR 
423.6(c).  Specifically,  a  reasonable  basis 
can  consist  of  (1)  reliable  evidence  that 
the  product  was  not  harmed  when 
cleaned  reasonably  often  according  to 
the  instructions;  (2)  reliable  evidence 
that  the  product  or  a  fair  sample  of  the 
product  was  harmed  when  cleaned  by 
methods  warned  against  on  the  label;  (3) 
reliable  evidence,  like  that  described  in 
(1)  or  (2).  for  each  component  part;  (4) 
reliable  evidence  that  tne  product  or  a 
fair  sample  of  the  pnxiuct  was 
successhilly  tested;  (5)  reliable  evidence 
of  current  technical  literature,  past 
experience,  or  the  industry  expertise 
supporting  the  care  information  on  the 
label;  or  (6)  other  reliable  evidence.  Id 

The  1994  FRN  solicited  comment  on 
whether  the  Commission  should  amend 
the  Rule  to  conform  with  the 
interpretation  of  "reasonable  basis" 
described  in  the  FTC  Policy  Statement 
Regarding  Advertising  Substantiation. 
("Advertising  Policy  Statement")  104 
FTC.  839  (1984).  or  to  change  the 
definition  of  "reasonable  basis"  in  some 
other  manner.  The  comments  in 
response  to  the  1994  FRN  suggested  that 
a  significant  number  of  care  labels  lack 
a  reasonable  basis.  Based  on  these 
comments,  the  ANPR  proposed 
amending  the  reasonable  basis 
requirement  to  reduce  the  incidence  of 
inaccurate  and  incomplete  labels.  The 
ANPR  sought  comment  on  that 
incidence,  the  extent  to  which  it  might 
be  reduced  by  clarifying  the  reasonable 
basis  standard,  and  the  costs  and 
benefits  of  such  a  clarification. 

The  Commission  further  solicited 
comment  on  whether  to  amend  the  Rule 
to  clarify  that  the  reasonable  basis 
requirement  applies  to  a  garment  in  its 
entirety  rather  than  to  each  of  its 
individual  components.  In  addition,  the 
Commission  asked  for  comment  on 
whether  the  Rule  should  specify 
standards  for  determining  acceptable 
and  unacceptable  changes  in  garments 
following  cleaning  as  directed,  and 
whether  the  Rule  should  identify 
properties,  such  as  colorfastness  and 
dimensional  stability,  to  which  such 
standards  would  apply. 

The  ANPR  sought  comment  on  the 
option  of  indicating  in  the  Rule  that 
whether  one  or  more  of  the  types  of 


evidence  described  in  Section  423.6(c) 
constitutes  a  reasonable  basis  for  care 
labeling  instructions  depends  on  the 
factors  set  forth  in  the  Advertising 
Policy  Statement  and  whether  the  Rule 
should  be  amended  to  make  testing  of 
garments  the  only  evidence  that  could 
serve  as  a  reasonable  basis  under  certain 
circumstances.  Finally,  the  ANPR 
sought  comment  on  whether  the  Rule 
should  specify  particular  testing 
methodologies  to  be  used.  Ten 
commenters  responding  to  the  ANPR 
discussed  the  reasonable  basis 
provision.'^  Seven  supported  the 
modification  ofthe  Rule,  arguing  that 
the  provision  should  be  clarified  and 
strengthened  to  reduce  mislabeling.'* 
Two  maintained  that  the  reasonable 
basis  provision  should  not  be  amended. 
because  the  proposed  changes  would 
likely  increase  the  cost  to  consumers 
and  apparel  firms  without  materially 
increasing  the  benefits  to  consumers.'' 

Only  two  commenters  provided  data 
on  the  incidence  of  mislabeling.  Both 
concluded  that  there  is  a  high  incidence 
of  inaccurate  and/or  incomplete 
labeling.  IFI  cited  statistics  from  its 
Garment  Analysis  database  (which,  in 
1995.  consisted  of  25.160  damaged 
garments)  indicating  that  inacctirate 
care  labels  were  responsible  for  40%  of 
the  damaged  garments.  **  Clorox 
concluded  from  its  owoi  study  that  70% 
of  all  home  washing  instructions 
provide  inaccurate  bleach 
information.*^ 

ATMI.  however,  stated  that  most 
home  washing  labels  are  accurate,  and 
that  the  vast  majority  of  dry  clean 
instruction  labels  are  accurate,  despite 
limited  problems  associated  with  care 
instructions  for  special  items  such  as 
beaded  apparel,  sequins,  and  leather 
appliques.**  ATMI  and  AAMA  both 


"  Univ.  of  KY  (20)  p.2:  aorox  (31)  pp.  4-5;  ATM] 
(41)  pp.  5-7;  SDA  (43)  pp.  1.3:  Coruumars  Union 
(46)  pp.  2-3;  AHAM  (51)  p.2;  [H  (56)  p.  3:  AAMA 
(57)  p.  2:  P*G  (60)  p.  5;  Ginetex  (63)  p  4 

»«Univ  of  KY  (20)  p  2;  Clorox  (31)  pp.  4-5;  SDA 
(43)  pp.  1.3;  Consumers  Union  (46)  pp.  2-3;  AHAM 
(51)  p.  2;  IFI  (56)  p.  3;  P»C  (60)  p.  5. 

'•AAMA  (57)  p.  2;  ATM]  (41)  pp.  5-7  Ginetex. 
the  European  care  labeling  organization,  stated  that 
it  gives  technical  advice  "to  give  indicationi  how 
to  test  in  the  case  of  uncertainty  to  choose  the 
correct  care  latwl."  Ginetex  (63)  p.  4. 

•o|FI(56)p.3. 

•'Clorox  (31)  p.2 

•'ATMI  (41)  p.5.  See  also  AAMA  (57)  p,3  ("There 
are  a  few  problems  with  leather  patches  and  soma 
other  materials  attached  to  garments")  The 
Commission  has  litigated  one  case  involving 
inaccurate  care  Instructions  that  resulted  in  damage 
to  garments.  FTC  v.  Bonnie  S-  Company  Fashions. 
Inc  and  Bonnie  Boerer.  Civ.  Action  No.  90-4454) 
P.N.|.).  in  addition,  since  that  litigation,  the 
Commission  has  obtained  five  settlements  that 
alleged  violation  of  the  Rule  due  to  inaccurate  care 
instructions;  in  three  of  those  five  settlements,  the 
Commission  alleged  that  the  trim  on  the  garments 
was  damaged  when  cleaned. 
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stated  that  the  costs  to  consumers  of 
complaining  to  manufacturers  or 
retailers  about  garments  damaged  m 
cleaning  is  minimal,  usually  consisting 
of  rtJtuming  that  item  to  the  store,  a 
telephone  call,  or  postage  for  mailing  a 
letter, ^3  Moreover,  according  to  both 
commenters,  garment  or  piece  goods 
manufacturers  generally  offer  refunds 
for  products  damaged  in  cleaning 
despite  adherence  to  care  label 
directions  if  numerous  f;onsumers 
complain  about  an  item Z'* 

Several  commenters  specifically 
addressed  whether  the  Rule  should 
require  testing  as  a  reasonable  basis  m 
certain  situations  Two  commenters 
argued  that  testing  should  be  the  only 
permissible  reasonable  basis.**'  Clorox 
stated  that  tests  performed  on  a 
representative  sample  of  each  garment 
are  "the  most  reliable  evidence  of  care 
instruction  accuracy,"  and  that 
textbooks  and  manuals  should  not  \>e 
allowed  as  evidence  of  a  reasonable 
basis/*  Clorox  maintained  that  such  a 
requirement  would  place  little 
additional  expense  on  manufacturers 
be(.ause  "published  tests  on  specific 
fabnc  and  dye  combinations  are  already 
shared  among  the  trade  "*' 

Two  commenters.  .A,TMI  and  A.\MA, 
however,  opposed  such  an  amendment 
to  the  Rule Z**^  ATM!  expressed  its 
concern  that  a  testing  requirement 
would  substantially  increase  the  prices 
for  apparel  and  home  furnishing 
items ^9  AAMA  noted  that  its  members 
already  test  new  styles  and  fabrics  for 
use  in  garments:  thus,  it  is  unaware  of 
any  garments  which   'would  need  a 
legal  requirement  to  be  tested.""" 

A  number  of  commenters  discussed 
whether  the  rule  should  specify  testing 
methodologies  to  be  used.  Consumers 
Union  asserted  that  the  Rule  should 
specif\'  test  methods  that  relate  to 
consumer  expectations,  assessing 
"product  performance  after  repeated 
cleaning,  shrinkage,  colorfastness, 
appearance  retention,  and  at  least  one 
fabnc  strength  test.""'  In  contrast. 
AA.VIA  contended  that  requiring 


'■"ATMI  (41i  p. 7,  ,\.\M.*L  ;■>'>  p  4    Bu!  see  L'niv, 
of  KY  (201  p.2  (consumers  may  not  complair,  to 
stores  because  they  are  intimidaied  or  do  not  think 
their  problems  will  Oe  resoived), 

•"ATMI  (41  j  p. 7  (noting  that  if  only  one 
consumer  complains  about  an  item  "of  which 
lhou,ia.ntis  were  produced,  it  is  likely  that  the 
damage  was  ca  jsed  bv  a  commercial  cleaner  or  by 
the  consumer'  1;  .\AMA  (57)  p. 4. 

•'  IFl  '561  p   3.  Clorox  (31)  pp.  4-5. 

"•Clorox  (31)  p.  4. 

"'Id. 

'•'ATMI  (41)  p.  5:  AAMA  (57)  p.  3. 

"•ATMI  (41)  p.  7. 

'OAAMA(57)p.  3. 

'^  Coiuumers  Union  (46)  p.  2. 


specific  test  methods  may  impede  the 
introduction  of  new  fibers  and  fabrics. ^^ 

Several  commenters  responded  to  the 
Commission's  questions  relating  to 
u  nether  the  Rule  should  require  a 
reasonable  basis  tor  a  whoie  garment 
\e.'-sus  each  component  Three 
commenters  mamtamed  that  the  Rule 
should  require  a  reasonable  basis  for  a 
garment  in  its  entirety.^*  IFI  noted  that 
its  database  shows  that   "a  large  portion 
ofthe  garments  damaged  are  the  result 
of  the  trim  or  component  part  of  the 
garment  failing  m  a  spyecified  care 
procedure  ""■•  Consumers  Union  also 
argued  that  "to  state  an  instruction  that 
excludes  its  applicability  to  garment 
trim  is  not  often  practical  as  some  trim 
are  hard  to  remove  and  reposition  after 
cleaning."^' 

Two  commenters  stated  that  the  Rule 
should  not  require  testing  on  a  complete 
garment  "*'  A.^,M.^  asserted  that  many 
garments  are  made  of  lust  one  major 
fabnc.  .^ccordmgly,  there  may  not  be  a 
need  to  test  an  entire  garment,  as 
opposed  to  the  materials  used,  if  the 
other  materials  used  m  the  garment  are 
of  the  sfeme  fiber  and  't>asic 
construction,"'  Moreover,  .\J\M.,^ 
argued  that  it  is  sufficient  for 
manufacturers  to  spe(.ify  in  care 
instructions  that  a  specific  trim  is 
excluded,  because  consumers  are 
thereby  warned  that  care  must  be  taken 
when  refurbishing  the  garment.^"  ATMI 
stated  that  testing  of  completed 
garments  would  significantly  raise  the 
cost  of  manufactunng  apparel,  but  noted 
that  trim  should  be  covered  by  the  Rule, 
and  that  manufacturers  should  be 
responsible  for  selecting  and  combining 
component  materials  that  can  be 
refurbished  together.^® 

.Many  commenters  responded  to  the 
Commission  s  request  for  comments  on 
whether  the  Rule  should  refer  to 
performance  standards,  concluding  that 
it  may  not  be  feasible  for  the  Rule  to  do 
.so.  Consumers  Union,  for  exanipie, 
noted  that  because  fabrics  and  apparel 
items  are  continually  offered  and 
discontinued,  it  may  not  be  possible  for 
the  Commission  to  set  performance 
standards  m  a  timely  fashion  to  cover 
ail  properties  and  types  of  garments.*" 


'»AAMA(57)p.  3. 

"  UiUv.  of  KY  (20)  p.  2:  Consumers  Union  (16) 
p.  3.;  m  (56)  p.  3. 

'« IFI  (56)  p.  3. 

"  Consumart  Union  (46)  p.  3. 

'•  AAMA  (57)  p.  4;  ATMI  (41)  pp.  S-6. 

"  AAMA  (57)  p.  4. 

"Id 

'•ATMI  (41)  p.  6. 

•"Consumers  Union  (46)  p.  2  (suggesting  that  the 
FTC  implement  a  rule  that  requires  manufacturers, 
retailers,  and  importers  to  issue  refunds  for 
product*  damaged  in  cleaning  despite  adherence  to 
the  label). 


AAMA  asserted  that  although  there  is 
"reason  to  look  at  minimum 
performance  standards,  including 
colorfastness.  abrasion  resistance,  etc.," 
the  Commission  should  not  modify  the 
reasonable  basis  requirement  until  the 
United  States,  Mexico  and  Canada  have 
harmonized  their  labeling  standards." 
Finally,  two  commenters  stated  that 
the  Commission  would  improve  the 
effectiveness  ofthe  Rule  by 
incorporating  the  criteria  from  the 
Advertising  Policy  Statement.'^ 

b.  Proposed  Amendments  and  Reasons 
Tlierefor 

SecUon  423.6(c)(3)  ofthe  Rule 
currently  states  that  a  manufacturer  or 
importer  establishes  a  reasonable  basis 
for  care  information  by  "possessing 
prior  to  sale:  lr)eliable  evidence  *   •   • 
for  each  component  part  ofthe 
product."  Based  on  its  review  ofthe 
comments,  the  Commission  proposes  to 
amend  the  reasonable  basis  standard  to 
make  clear  that  the  reasonable  basis 
requirement  applies  to  the  garment  in 
its  entirety  rather  than  to  each  of  its 
individual  components.  The 
Commission  believes  that  the  record 
estabhshes  that  in  some  cases  care 
instructions  may  not  be  accurate  for  the 
entire  garment.  A  garment  component 
that  may  be  cleaned  satisfactorily  by 
itself  might,  for  example,  bleed  onto  the 
body  of  a  garment  of  which  it  is  a  part. 
Thus,  in  the  proposed  Rule.  Section 
423.6(c)(3)  has  been  amended  to  clarify 
that  a  manufacturer  must  possess  a 
reasonable  basis  for  the  garment  as  a 
whole,  including  any  trim."  Proposed 
Section  423.6(c)(3)  provides  that 
"Reliable  evidence  •   *   *  for  each 
component  part  of  the  product,  in 
conjunction  with  reliable  evidence  for 
the  garment  as  a  whole"  can  constitute 
a  reasonable  basis  for  care  instructions. 
The  proposed  Rule  does  not  require 
testing  of  the  entire  garment  if  there  is 
an  adequate  reasonable  basis  for  the 
garment  as  a  whole  without  such 
testing;  the  proposed  change  would 
clarify,  however,  that  testing  of  sep)arate 
components  is  not  necessarily  sufficient 
if  problems  are  likely  to  occur  when  the 
components  are  combined.** 


"AAMA  (57)  p.  2. 

"  SDA  (43)  p.  3;  PftG  (60)  p.  5  (alao  MiggMting 
that  the  Coounission  conisider  methods  of 
certification  and  other  tools  such  as  U.S.  Customs 
raquiramants  to  reduce  the  number  of  mislabeled 
imported  goods,  especially  those  labeled  "Dry 
Qean  Only") 

"  The  Commission  notes  that  an  inatniaion  to 
clean  "exclusive  of  trim"  is  only  a  valid  care 
instruction  if  the  trim  can  be  easily  removed  and 
easily  reattached 

•*  For  example,  red  trim  that  is  to  b«  placed  on 
white  tabric  should  be  evaluated  to  datermiae  if  it 

CouUauad 


2'i424 
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The  Commission,  however,  believes 
that  the  comments  do  not  provide 
sufficient  reason  to  propose  modifying 
other  aspects  of  the  reasonable  basis 
provision  at  this  time.  As  noted  by  the 
AAMA.  the  United  States.  Mexico,  and 
Canada  are  in  the  process  of 
harmonizing  their  labeling 
requirements.  Until  this  harmonization 
is  complete,  the  Commission  believes 
that  further  modification  of  the 
reasonable  basis  provision  may  be 
premature. 

4.  Definitions  of  Water  Temperatures 

a.  Background  and  Discussion  of 
Comments 

The  Rule  currently  requires  that  a  care 
label  that  recommends  washing  must 
also  state  a  water  lemp>erature  that  may 
be  used  unless  "the  regular  use  of  hot 
water  will  not  harm  the  product."  16 
CFR  423.6(b)(l)(i).  The  Rule  also 
provides  that  if  the  term  "machine 
wash"  is  used  with  no  temperature 
indication,  "hot  water  up  to  150  degrees 
F  (66  degrees  C)  can  regularly  be  used." 
16  CFR  423.1(d).  This  definition  is 
repeated  in  Appendix  l.a.  "Warm"  is 
defined  in  Appendix  lb.  as  ranging 
from  90  to  1 10  degrees  F  (32  to  43 
degrees  C),  and  "cold."  in  Appendix 
I.e.,  as  cold  tap  water  up  to  85  degrees 
F  (29  degrees  C). 

Some  comments  to  the  1994  FRN 
recommended  that  the  Conunission 
revise  the  definition  of  cold  water. 
Commenters  noted  that  tap  water 
temperatures  var>'  across  the  United 
States,  and  that  such  differences  can 
cause  problems  because,  in  the  winter 
in  colder  parts  of  the  country,  detergents 
may  not  fully  activate  during  a  cold 
wash  cycle.  Other  comments  suggested 
that  the  Rules  definition  of  hot  water 
should  be  changed.  The  American 
Association  of  Textile  Chemists  and 
Colorists  ( "AATCC")  commented  that 
the  temperatures  stated  in  the  Appendix 
should  be  changed  to  match  the  AATCC 
definitions,  which  the  AATCC  believes 
"more  accurately  reflect  current 
washing  machine  settings  and  consumer 
practice."  "  The  AATCC  defines  "hot" 
as  120  degrees  F  plus  or  minus  5 
degrees  (49  degrees  C  plus  or  minus  3 
degrees). 

The  ANPR  sought  comment  on 
whether  the  Commission  should  amend 
the  Rule  to  change  the  definitions  of 
"warm"  and  "hot"  water,  or  to  include 


a  new  term  such  as    cool"  or 
"lukewarm"  in  the  Appendix.  The 
Commission  further  sought  comment  on 
whether  the  Rule  should  be  amended  to 
state  that  care  labels  recommending 
"cold"  wash  must  define  the  highest 
acceptable  temperature  for  "cold"  on 
the  label,  and  on  the  benefits  and  costs 
to  consumers  and  manufacturers  of  such 
an  amendment. 

All  eleven  comments  received  in 
response  to  the  ANPR  that  discussed  the 
definitions  of  cold.  warm,  and  hot  water 
favored  some  change.**  ATM!  stated 
that  it  is  very  important  that  the  Rule's 
water  temperature  definitions  be 
consistent  with  those  used  in  standard 
test  methods  developed  by  AATCC 
because  those  test  methods  are  used  by 
the  textile  and  apparel  industries.*''  Six 
of  the  commenters  also  supported  the 
idea  of  including  a  numerical 
temperature  on  the  care  label." 
Consumers  Union,  for  example,  stated 
that  consumers  need  to  know  the  actual 
range  of  water  temperature  in  which 
they  can  safely  wash  their  clothes. 

Words  such  as  lukewarm,  cold,  warm  or 
hot  serve  iheix  purposes  only  if  the 
consumers  are  aware  of  safe  water 
temperature  ranges.  Testing  laboratories  have 
assigned  temperature  ranges  onto  each  of 
these  words.  They  use  these  "safe 
tempwrature  ranges"  to  lest  products  for 
durability  to  repeated  cleaning.  Consumers 
should  know  what  these  safe  water 
temperature  ranges  are."* 

(1)  Definition  of  cold  water.  As  noted, 
six  commenters  favored  the  inclusion  of 
a  numerical  temperature  on  the  care 
label.  Two  others  favored  a  numerical 
temperature  when  the  label 
recommends  a  "cold"  wash.  SDA  noted 
that  in  northern  locations  in  winter, 
cold  water  washes  can  be  as  cold  as  40 
degrees  F  and  that  "the  performance  of 
all  laundry  products  is  seriously 
diminished  if  they  are  used  in  water 
temperatures  below  60  degrees  F."** 
SDA  suggested  the  following  care 
instruction,  in  lieu  of  "cold": 

Wash  in  the  warmest  available  water,  not 
to  exceed  (approximate  temperature)  degrees 
F. 


Is  likely  to  ble«d  onto  the  surrounding  Cabric.  A 
company  rruy  poMes«  r«lk<bla  evidance — for 
•xampla.  past  axperianca  with  particular  dyes  and 
bbric*— that  a  particular  red  trim  doe*  not  bleed 
onto  surrounding  Cabrlc.  In  such  a  case  testing  of 
(he  entire  garment  might  not  be  necessary 
*>Conunent  14  lo  1994  KRN.  p.  1. 


••Bruce  FlHeld  (22):  ATMI  (41):  SDA  (43); 
Consumers  Union  (46):  AHAM  (51);  Maytag 
Appliances  ("Maytag")  (53):  IFl  (56):  AAX4A  (57): 
PftG  (60):  Cinetex  (63):  European  Comroiuion  (64). 

•'ATMI(41)p.l 

••Fifleld  (22)  pi:  Consumers  Union  (46)  p.l.: 
AHAM  (51)  p.l:  AAMA  (57)  p.l;  Europ^n 
Commiasion  (64)  p.2:  Cinetex  (63)  p.2  In  a  meeting 
with  lUfT  on  August  7.  1996.  AHAM  indicated  that 
it  no  longer  favors  thia. 

••Consuraars  Union  (46)  p.l 

■"SDA  (43)  p.2.  PaC  (60)  stated,  at  p  3,  that  "all 
delergency  and  cleaning  performance  decreases 
subauntially  in  cold  water  below  70  degrees  F." 


Maytag  suggested  that  a  range  of  65  to 
80  degrees  F  should  be  stated  on  the 
care  label  because 

consumers  are  not  aware  that  water  can  be 
too  cold  to  activate  detergents,  thus  they 
experience  poor  cleaning  and  other  laundry 
problems.  By  incorporating  a  temperature 
range  consumers  would  know  exactly  what 
temperatures  will  provide  good  results.  " 

P*G  said  that  a  national  consumer 
study  it  had  conducted  showed  that 
78%  of  "cold"  loads  washed  in  January 
and  February  were  in  temperatures 
below  65  degrees  F  (with  some  as  low 
as  34  degrees  F).  and  that,  year  round, 
50%  of  "cold"  loads  were  washed  in 
temperatures  below  65  degrees  F.'^ 

ATMI  suggested  that  "cold"  be 
defined  consistently  with  the  definition 
specified  in  AATCC  test  methods  (27 
degrees  C  plus  or  minus  3  degrees,  or  82 
degrees  F  plus  or  minus  5  degrees]  and 
with  standards  developed  by  the 
American  Society  for  Testing  and 
Materials  ("ASTM")  (30  degrees  C,  or  86 

degrees  Fl." 

[2]  Definition  of  warm  water.  Section 
l.b  of  the  Appendix  to  the  Rule  defines 
warm  water  as  90  to  1 10  degrees  F  (32 
to  42  degrees  C).  Several  commenters 
recommended  maintaining  this 
definition,  but  adding  the  term 
"lukewarm,"  defined  as  70  to  89  F  (21 
to  31  C).**  Other  commenters  opposed 
"lukewarm,"  stating  that  it  would  be 
confusing  to  consumers  because 
washing  machine  dials  only  offer  the 
choices  of  cold,  warm,  and  hot  '''^  ATMI 
suggested  a  definition  of  40  degrees  C 
plus  or  minus  5  degrees  (104  degrees  F 
plus  or  minus  9  degrees),  which  it 
described  as  consistent  with  the 
definition  established  by  .\ATCC  for  use 
in  garment  testing  (41  degrees  C  plus  or 
minus  3  degrees,  or  106  degrees  F  plus 
or  minus  5  degrees)  and  by  .^STM  in  its 
standards  [40  degrees  C  or  104  FJ. 
(3)  Definition  of  hot  water 
Maytag  stated  tnat  "the  current 
definition  of  hot  water  as  up  to  150 
degrees  is  unrealistic  due  to  scald  laws 
in  some  states"  and  because  new  water 
heaters  are  preset  at  120  degrees  F.'* 
F&G  also  noted  that  hot  water  heaters 
are  now  usually  preset  at  120  F,  "much 
less  than  the  140  degrees  F  of  older 
models."'"'  SDA  estimated  that  "20%  of 
today's  homes  have  hot  water  heaters 
set  at  120-125  F."'*  Ma)1ag  favored 


•'  Maytag  (53)  p.2. 

•'PftC(60)p.3. 

••ATMI  (41)  p.2. 

•«SDA(43)p.2:P»G(60)p.2. 

•«  ATMI  (41)  p.l:  AHAM  (51)  p.2:  Maytag  (53) 
p.l:  AAMA  (57)  p.l. 

••  Maytag  (S3)  p.  2:  see  also  SDA  (43)  p.  2,  PkG 
(60)  p.  2 

•'P»G(60)p.  3. 

••SDA  (43)  p.  2. 
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defining  hot  as  120  to  140  degrees  F, 
and  SDA  and  P&C  favored  defining  hot 
as  111  to  140  F  .•\TMI  recommended  50 
degrees  C  plus  or  minus  5  degrees  C 
which  it  described  as  consistent  with 
definitions  used  by  AATCC  (49  degrees 
C  plus  or  minus  1  degrees  C,  or  120  F 
plus  or  minus  5  degrees  F|  and  ASTM 
(50  Cor  122  FI.'>^ 

Several  commenters  argued  for  the 
addition  of  "very  hot."  "^  P&G  noted 
that  some  .American  consumers  will  be 
able  to  achieve  the  higher  temperatures 
"as  new  washing  machines  from  Europe 
with  onboard  heaters  enter  the  U.S."  '°' 
IFI  noted  that  professional  laundries  can 
achieve  the  higher  temperatures,  and 
that  the  higher  temperatures  are 
necessary  to  clean  certain  types  of 
clothes,  such  as  men's  dress  shirts. '°^ 

b.  Proposed  Amendments  and  Reasons 
Therefor 

The  Commission  believes  that  the 
definition  of  cold.  warm,  and  hot  water 
should  be  changed  because  of  changes 
in  settings  on  hot  water  heaters  and  m 
consumer  washing  practices  in  the  vears 
since  the  definitions  were  established 
The  ,\ATCC  has  changed  its  definitions, 
which  are  used  m  textile  testing,  to  take 
account  of  these  factors,  and  AATCC 
test  methods  are  used  by  much  of  the 
apparel  industry  Consequently,  the 
Commission  believes  that  the 
definitions  m  the  Rule  should  be 
changed  to  be  consistent  with  the 
definitions  used  by  .\,ATCC.  The 
Commission  proposes  c  hanging  the 
upp>er  range  of  temperature  definitions 
in  the  Rule  to  the  upper  range  of  what 
is  allowed  in  tests  published  by  .AATCC. 
Thus,  the  upper  range  for  "cold"  would 
be  30  degrees  C  (8fi  degrees  F);  for 
"warm,"  44  degrees  C  (111  degrees  F); 
and  for  hot.  52  degrees  C  (125  degrees 
F). 

Finally,  the  Commission  proposes 
adding  the  term  "very  hot  '  to  the  rule. 
defined  consistently  with  the  AATCC 
definition.  /  e  .  with  an  upper  range  of 
63  degrees  C  (14.'S  degrees  F).  The 
comments  indicate  that  some  garments 
do  need  to  be  cleaned  at  temperatures 
higher  than  125  degrees  F,  and  that 
some  consumers  have  access  to  water 
hotter  than  125  degrees  F.  either  at 
home  or  through  laundering  by 
professional  cleaners.  The  addition  of 
the  term  "very  hot,"  together  with 
appropriate  consumer  education,  should 
give  notice  to  those  consumers  whose 
hottest  water  is  120  degrees  F  that  they 
may  have  to  have  garments  that  should 


be  cleaned  in  very  hot  water 
professionally  laundered  The 
Commission  is  aware,  however,  that  the 
term    very  hot'  mav  be  confusing  to 
some  consumers  because  most  washing 
machine  dials  onlv  offer  the  choices  of 
"cold."  "warm,"  and  "hot."  The 
Commhssion  requests  comment  on  this 
issue,  and,  in  particular,  on  suggestions 
for  methods  of  consumer  education  to 
alleviate  this  problem 

In  addition,  some  comments  indicate 
that  consumers  need  more  precise 
information  in  order  to  select  the 
appropriate  temperature  setting  on  their 
washing  machines.  Consumers  may  be 
using  water  that  is  too  cold  to  activate 
detergents.  Similarly,  the  addition  of  a 
precise  temperature  (52  degrees  C,  125 
degrees  F)  after  the  word  "hot"  on  the 
care  label  of  a  garment  might  give  those 
consumers  some  notice  that  their  hot 
water  may  be  too  hot  for  that  garment  '°^ 
An  upper  range  for  "warm"  might  also 
be  helpful  to  consumers  because  on 
many  machines  the  dial  setting  for 
warm  simply  produces  a  mixture  of  hot 
and  cold,  and  if  the  incoming  tap  water 
is  very  cold,  the  water  in  the  machine 
may  be  too  cold  to  produce  optimal 
cleaning  of  the  clothes  being  washed. 

The  Commission  does  not  believe, 
however,  that  the  solution  to  these 
problem.s  at  this  time  is  to  require 
numerical  temperatures  on  care  labels. 
Such  additional  information  may  not  be 
cost-effective  because  most  ,A.merican 
consumers  do  not  know  the  temperature 
of  the  tap  water  entering  their  homes  or 
the  cold  or  warm  water  in  their  washing 
machines.  Indeed,  some  may  also  lack 
precise  information  about  the 
temperature  of  the  hot  water  heated  by 
their  water  heaters,  and,  even  those  who 
know  the  upper  limit  of  their  hot  water 
may  not  know  the  temperature  of  the 
hot  water  that  enters  their  washing 
machines  given  the  heat  loss  that  occurs 
as  water  is  piped  to  washing  machines. 

Therefore,  at  this  time  the 
Commission  is  not  proposing  to  modify 
the  Ruie  to  require  that  precise 
temperatures  be  listed  on  care  labels. 
The  Commission  is  interested,  however, 
in  non-regulatory  solutions  to  this 
problem.  Accordingly,  this  notice  asks 
questions  about  the  possibility  of  a 
consumer  education  campaign  on  these 
issues.  The  Commission  solicits 
comment  on  the  feasibility  of  such  a 
consumer  education  campaign,  the  form 


it  should  take,  and  industry  members 
and  consumer  groups  that  would  be 
interested  in  participating.  Moreover, 
should  the  comments  provide 
additional  information  about  how 
numerical  temperatures  on  care  labels 
could  be  of  use  to  American  consumers, 
the  Commission  is  willing  to  reconsider 
that  issue. 

The  following  changes  are  proposed 
in  the  definitions  Section  of  the  Rule 
and  in  the  Appendix  to  the  Rule. 

Section  6.(b)(l)(I)  of  the  Rule  would 
be  modified  to  read  as  follows: 

The  latwl  must  state  whether  the  product 
should  be  washed  by  hand  or  machine.  The 
lat>ei  must  also  state  a  water  temperature — 
in  terms  such  as  cold,  warm.  hot.  or  very 
hot — that  may  be  used.  However,  if  the 
regular  use  of  very  hot  water  will  not  harm 
the  product,  the  label  need  not  mention  any 
water  temperature.  (For  example,  "Machine 
wash  "  means  very  hot,  hot,  warm  or  cold 
water  can  be  used.) 

The  last  sentence  of  Section  1(d)  of 
the  Rule  would  be  modified  to  read  as 
follows: 

When  no  temperature  is  given,  e.g., 
"warm"  or  "cold,"  very  hot  water  up  to  145 
degrees  F  (63  C)  can  be  regularly  used. 

"Hot"  water  would  be  defined  in 
Appendix  l.a  as  ranging  from  112  to  125 
degrees  F  (45  to  52  degrees  C),  "warm" 
water  would  be  defined  in  Appendix  l.b 
as  ranging  from  87  to  111  degrees  F  [31 
to  44  degrees  C),  and  "cold"  water 
would  be  defined  in  Appendix  l.c  as 
ranging  up  to  86  degrees  F  (30  degrees 
C].  In  addition,  "very  hot  "  water  would 
be  defined  in  Appendix  la  as  ranging 
from  126  to  145  degrees  F  |53  to  63 
de^grees  C]. 

'The  Commission  seeks  comment  on 
these  proposed  changes,  their 
importance  to  consumers,  the  necessity 
for  a  consumer  education  campaign  to 
help  consumers  understand  and  use 
information  about  water  temperature, 
and  the  form  such  a  campaign  might 
take.'o* 

Part  C — Rulemaking  Procedures 

The  Commission  has  determined, 
pursuant  to  16  CFR  1.20,  to  follow  the 
procedures  set  forth  in  this  notice  for 
this  proceeding.  The  Commission  has 


«ATMl(41)p.  1. 
""ATMI  (41)  p.  1. 
"»  P&G  (60)  p.  3. 
>02  P*G  (60)  p.  3. 


""  Although  new  water  heaters  are  being  set  at 
lower  temperatures,  the  comments  indicate  that 
many  homes  still  have  older  heaters  that  produce 
water  at  140  degrees  F  or  even  hotter.  A  garment 
that  has  been  tested  in  water  heated  to  125  degrees 
F  may  withstand  washing  in  that  temperature 
without  d^Tiagp  but  nevertheless  be  damaged  by 
water  at  140  degrees  F. 


«>4  Some  companies  have  already  begun  to 
educate  consumers  about  these  issues.  A  consumer 
chart  prepared  t^y  Maytag,  with  numerical 
definitions  for  hot.  warm,  and  cold  water,  states, 
"Hie  clothes  washer  will  not  ensure  these 
temperatures  because  the  actual  water  temperatures 
entering  the  washer  are  dependent  on  water  beater 
settings  and  regional  water  supply  temperatures. 
For  example,  cold  water  entering  the  home  in  the 
northern  states  during  winter  may  be  40  degree*  F 
which  is  too  cold  for  eSeaive  cleaning.  The  water 
temperature  in  this  situation  will  need  to  be 
adjuste^i  by  selecting  a  warm  setting  or  adding  some 
hot  water  to  the  Gil." 
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decided  to  employ  a  modified  version  of 
the  rulemaking  procedures  specified  in 
Section  1.13  of  decommissions  Rules 
of  Practice  The  proceeding  will  have  a 
single  Notice  of  Proposed  Rulemaking, 
and  disputed  issues  will  not  be 
designated. 

The  Commission  will  hold  a  public 
workshop  conference  to  discuss  the 
issues  raised  by  this  NPR.  Moreover,  if 
comments  in  response  to  this  NPR 
request  hearings  with  cross-examination 
and  rebuttal  submissions,  as  specified  in 
Section  18(c)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  57a(c).  the 
Commission  will  also  hold  such 
hearings  After  the  public  workshop,  the 
Commission  will  publish  a  notice  in  the 
Federal  Register  stating  whether 
hearings  will  be  held  in  this  matter,  and. 
if  so,  the  lime  and  place  of  hearings  and 
instructions  for  those  desiring  to  present 
testimony  o;  engage  in  cross- 
examination  of  witnesses. 

Part  D — Section-By-Seclion  Description 
of  Proposed  Amendments 

1 .  Amendments  RelaUng  to  Required  or 
Permissible  Care  Instructjons 

The  Commission  proposes  to  amend 
section  423  1 .  "Definitions"  to  include 
the  following  definition: 

(h)  Professional  wet  cleaning  means  a 
system  of  cleaning  by  means  of 
equipment  consisting  of  a  computer- 
controlled  washer  and  dryer,  wet 
cleaning  software,  and  biodegradable 
chemicals  specifically  formulated  to 
safely  wet  clean  wool.  silk,  rayon,  and 
other  natural  and  man-made  fibers.  The 
washer  uses  a  frequency-controlled 
motor,  which  allows  the  computer  to 
control  precisely  the  degree  of 
mechanical  action  imposed  on  the 
garments  by  the  wet  cleaning  process. 
The  computer  also  controls  time,  fluid 
levels,  temperatures,  extraction, 
chemical  injecti'on.  drum  rotation,  and 
extraction  parameters.  The  dryer 
incorporates  a  residual  moisture  (or 
humidity)  control  to  prevent  overdrying 
of  delicate  garments.  The  wet  cleaning 
chemicals  are  formulated  from 
constituent  chemicals  on  the  EPA's 
public  inventory  of  approved  chemicals 
pursuant  to  the  Toxic  Substances 
Control  Act 

The  Commission  proposes  to  amend 
section  423.6(b)  of  the  Rule  to  read  as 
follows: 

(b)  Care  labels  must  state  what  regular 
care  is  needed  for  the  ordinary  use  of 
the  product.  In  general,  labels  for  textile 
wearing  apparel  must  have  either  a 
washing  instruciion  or  a  dry  cleaning 
instruction.  If  an  item  of  textile  wearing 
apparel  can  be  successfully  washed  and 
finished  by  a  consumer  at  home,  the 
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label  must  provide  an  instruction  for 
washing.  If  a  washing  instruciion  is  not 
includcKl,  or  if  washing  is  warned 
against,  the  manufacturer  or  importer 
must  establish  a  reasonable  basis  for 
warning  that  the  item  cannot  be  washed 
and  adequately  finished  at  home,  by 
possessing,  prior  to  sale,  evidence  of  the 
type  described  in  paragraph  (c)  of  this 
section.  If  a  washing  instruction  is 
included,  it  must  comply  with  the 
requirements  set  forth  in  paragraph 
(b)(1)  of  this  section.  If  a  dry  cleaning 
instruction  is  included,  it  must  comply 
with  the  requirements  set  forth  in 
paragraph  (b)(2)  of  this  section.  An 
instruction  for  professional  wet  cleaning 
may  also  be  given.  If  an  instruction  for 
professional  wet  cleaning  is  given,  it 
must  comply  with  the  requirements  set 
forth  in  paragraph  (b)(3)  of  this  section. 
If  the  product  cannot  be  cleaned  by  any 
available  cleaning  method  without 
being  harmed,  the  label  must  so  state 
IFor  example,  if  a  product  would  be 
harmed  both  by  washing  and  by  dry 
cleaning,  the  label  might  say,  "Do  not 
wash — do  not  dry  clean,"  or  "Cannot  be 
successfully  cleaned.")  The  instructions 
for  washing,  dry  cleaning,  and 
professional  wet  cleaning  are  as  follows: 

It  should  be  noted  that,  in  addition  to 
the  additions  to  section  (b)  noted  in 
bold,  the  following  sentence  has  been 
deleted:  "If  either  washing  or  dry 
cle«ming  can  be  used  on  the  product,  the 
label  need  have  only  one  of  these 
instructions." 

The  Commission  also  proposes  to  add 
the  following  subsection  to  section  (b). 

(3)  Professional  wet  cleaning. 

If  a  professional  wet  cleaning 
instruction  is  included  on  the  label,  it 
must  state  at  least  one  type  of 
professional  wet  cleaning  equipment 
that  may  be  used  to  clean  the  garment. 
However,  if  the  product  can  be 
successfully  cleaned  by  all 
commercially  available  types  of 
professional  wet  cleaning  equipment, 
the  label  need  not  mention  any  ty{>e  of 
wet  cleaning  equipment.  A  care  tqbel 
that  recommends  professional  wet 
cleaning  must  list  the  fiber  content  of 
the  garment  and  must  recommend  one 
other  method  of  cleaning,  such  as 
washing  or  dryc leaning,  or  must  warn 
that  the  garment  cannot  be  washed  or 
drycleaned  if  such  is  the  case. 

2.  Amendment  of  Reasonable  Basis 
Section 

The  Commission  proposes  to  amend 
§423.6(c)(3)  as  follows: 

(c)  A  manufacturer  or  importer  must 
establish  a  reasonable  basis  for  care 
information  by  possessing  prior  to  sale: 

(3)  Reliable  evidence,  like  that 
described  in  paragraph  (c)(1)  or  (2)  of 


this  section,  for  each  component  part  of 
the  product  in  conjunction  with  reliable 
evidence  for  the  garment  as  a  whole; 

3.  Amendment  of  Definitions  of  Water 
Temperatures 

The  Commission  proposes  to  amend 
the  last  sentence  of  §423. 1(d)  of  the 
Rule  to  read  as  follows: 

When  no  temperature  is  given,  e.g., 
"warm"  or  "cold,"  very  hot  water  up  to 
145  degrees  F  (63  C)  can  be  regularly 
used. 

The  Commission  proposes  to  amend 
section  423.6(b)(l)(I)  of  the  Rule  to  read 
as  follows: 

The  label  must  state  whether  the 
product  should  be  washed  by  hand  or 
machine.  The  label  must  also  state  a 
water  temperature — in  terms  such  as 
cold.  warm,  hot,  or  very  hot — that  may 
be  used  However,  if  the  regular  use  of 
very  hot  water  will  not  harm  the 
product,  the  label  need  not  mention  any 
water  temperature.  (For  example. 
"Machine  wash"  means  very  hot,  hot, 
warm  or  cold  water  can  be  used  I 

The  Commission  proposes  that 
Appendix  A  l.a-l.c  be  modified  to  read 
as  follows: 

1   Washing  Machine  Methods: 

a.  Machine  wash — a  process  by  which 
soil  may  be  removed  from  products  or 
spe<:imen.s  through  the  use  of  water, 
detergent,  or  soap,  agitation,  and  a 
machine  designed  for  this  purpose. 
When  no  temperature  is  given,  eg., 
"warm"  or  "cold."  very  hot  water  up  to 
14.5  degrees  F  (63  degrees  C)  can  be 
regularly  used 

b.  Hot — initial  water  temperature 
ranging  from  112  to  125  degrees  F  (45 
to  52  degrees  C]. 

c.  Warm — initial  water  temperature 
ranging  from  87  to  111  degrees  F  (31  to 
44  degrees  Cj. 

d.  Gald — initial  water  temperature  up 
to  86  degrees  F  [30  degrees  C]. 

Part  t — Regulatory  .\nalysis  and 
Regulatory  Flexibility  Act 
Requirements 

Irider  section  22  of  the  FTC  Act,  15 
U.S.C.  57b.  the  Commission  must  issue 
a  preliminary  regulatory  analysis  for  a 
pnx;eeding  to  amend  a  rule  only  when 
it  (1)  estimates  that  the  amendment  will 
have  an  annual  effect  on  the  national 
economy  of  $100,000,000  or  more;  (2) 
estimates  that  the  amendment  will 
cause  a  substantial  change  in  the  cost  or 
price  of  certain  categories  of  goods  or 
services;  or  (3)  otherwise  determines 
that  the  amendment  will  have  a 
significant  effect  upon  covered  entities 
or  upon  consumers  The  Commission 
has  preliminarily  determined  that  the 
proposed  amendments  to  the  Rule  will 
not  have  such  effects  on  the  national 
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economy,  on  the  cost  of  textile  wearing 
apparel  or  piece  goods,  or  on  covered 
businesses  or  consumers.  The 
Commission,  however,  requests 
comment  on  these  effects. 

The  Regulatory  Flexibility  Act 
(  Rf  A  •),  5  U.S.C  601-12.  requires  that 
the  agency  conduct  an  analysis  of  the 
anticipated  economic  impact  of  the 
proposed  amendments  on  small 
businesses  '°'  The  purpose  of  a 
regulatory  flexibility  analysis  is  to 
ensure  that  the  agency  considers  impact 
on  small  entities  and  examines 
regulaton,-  alternatives  that  could 
achieve  the  regulatory  purpose  while 
minimizing  burdens  on  small  entities. 
Section  605  of  the  RFA.  5  U.S.C  605, 
provides  that  such  an  analysis  is  not 
required  if  the  agency  head  certifies  that 
the  regulatory  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

Because  the  Care  Labeling  Rule  covers 
manufacturers  and  impwDrters  of  textile 
wearing  apparel  and  certain  piece 
goods,  the  Commission  believes  that  any 
amendments  to  the  Rule  may  affect  a 
substantial  number  of  small  businesses. 
For  example,  unpublished  data 
prepared  by  the  U.S.  Census  Bureau 
under  contract  to  the  Small  Business 
Administration  ("SBA ')  show  there  are 
some  288  manufacturers  of  men's  and 
boys  '  suits  and  coats  (SIC  Code  2311), 
more  than  75%  of  which  qualify'  as 
small  businesses  under  applicable  SBA 
size  standards.'^  There  are  more  than 
1,000  establishments  manufacturing 
women's  and  misses'  suits,  skirts,  and 
coats  (SIC  Code  2337),  most  of  which 
are  small  businesses  Other  small 
businesses  are  likely  covered  by  the 
Rule. 

Nevertheless,  the  proposed 
amendments  would  not  appear  to  have 
a  significant  economic  impact  upon 
such  entities  The  amendment  to  allow 
for  labeling  for  professional  wet 
cleaning  simply  provides  an  option  that 
can  be  taken  advantage  of  by  businesses 
if  they  wish.  The  amendment  to  require 
that  garments  that  can  be  safely  washed 
at  home  be  labeled  for  home  washing 
will  also  not  add  significantly  to  the 
cost  of  compliance  for  most  businesses 
because  businesses  will  still  only  be 
rt'quired  to  provide  instructions  for  one 
method  of  cleaning.  It  is  true  that  those 
businesses  that  currently  label  garments 
for  dry  cleaning  w  ithout  investigating 


""  The  RFA  addresses  t.ie  impact  of  rules  on 
"small  entities."  dePmeG  as    small  businesses." 
"small  businesses."  "small  governmental  entities," 
and  "small  inot-tor-profitl  organizations."  5  U.S.C. 
601.  The  Rule  does  not  apply  to  the  latter  two  types 
of  entities. 

'"•SBA's  revised  small  business  size  standards 
are  published  at  61  FR  32S0  CJan.  31,  1996). 


whether  they  can  be  washed  at  home 
would  have  to  make  that  determination. 
Most  businesses,  however,  obtain 
information  about  the  washability  of  the 
components  of  their  garments  from  the 
sources  of  those  components,  and  in 
many  cases  this  simple  inquiry  will 
provide  a  reasonable  basis  for  either  a 
dry  clean  instruction  or  a  home  washing 
instruction.  Although  some  businesses 
may  have  to  engage  in  additional  efforts, 
such  as  testing,  to  make  this 
determination,  it  does  not  seem  likely 
that  this  will  be  the  case  for  most 
businesses  The  Rule  specifies  that  a 
reasonable  basis  can  consist  of  various 
types  of  reliable  evidence  other  than 
testing,  and  most  businesses  do  not 
routinely  test  each  garment  style  thev 
manufacture  or  import  Nevertheless, 
the  Commission  specifically  seeks 
comment  regarding  these  amendments' 
potential  impact  on  small  businesses 

In  addition,  the  Commission  is 
proposing  to  amend  one  category  of  the 
types  of  evidence  that  can  constitute  a 
reasonable  basis,  i.e  ,  evidence  of  testing 
of  components  of  the  garment,  to  clarify 
that  the  manufacturer  or  importer  must 
also  have  reliable  evidence  that  the 
garment  as  a  whole  can  be  cleaned  as 
directed  without  damage  The 
Commission  specifically  has  indicated 
that  testing  of  the  garment  as  a  whole  is 
not  required  in  all  instances,  however, 
what  IS  required  is  an  evaluation  of 
whether  the  garment  as  a  whole  can  be 
successfully  cleaned  without  damage  in 
the  manner  recommended  on  the  care 
label.  The  Commission  views  the 
amendment  of  this  section  of  the  Rule 
as  simply  a  clarification  of  the  fact  that 
the  manufacturer  or  importer  must  have 
a  reasonable  basis  for  the  garment  as  a 
whole,  not  simply  for  the  separate 
components. 

Based  on  available  information,  the 
Commission  certifies  that  amending  the 
Care  Labeling  Rule  as  proposed  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses.  To  ensure  that  no  significant 
economic  impact  is  being  overlooked, 
however,  the  Commission  requests 
comments  on  this  issue  The 
Commission  also  seeks  comments  on 
possible  alternatives  to  the  proposed 
amendments  to  accomplish  the  stated 
objectives  After  reviewing  any 
comments  received,  the  Commission 
will  determine  whether  a  final 
regulatory-  flexibility  analysis  is 
appropriate 

Part  F — Paperwork  Reduction  Act 

The  Rule  contain  various  information 
collection  requirements  for  which  the 
Commission  has  obtained  clearance 
under  the  Paperwork  Reduction  Act,  44 


U  S  C  3501  et  seq..  Office  of 
Management  and  Budget  Control 
Number  3084-0103.  As  noted  above,  the 
Rule  requires  manufacturers  and 
importers  of  textile  wearing  apparel  to 
attach  a  permanent  care  label  to  all 
covered  items  and  requires 
manufacturers  and  imjjorters  of  piece 
goods  used  to  make  textile  clothing  to 
provide  the  same  care  information  on 
the  end  of  each  bolt  or  roll  of  fabric 
These  requirements  relate  to  the 
accurate  disclosure  of  care  instructions 
for  textile  wearing  apparel.  Although 
the  Rule  also  requires  manufocturers 
and  importers  to  base  their  care 
instructions  on  reliable  evidence,  it  does 
not  contain  any  explicit  recordkeeping 
requirements. 

The  Rule  also  provides  a  procedure 
whereby  a  member  of  the  industry  may 
petition  the  Commission  for  an 
exemption  for  products  that  are  claimed 
to  be  harmed  in  appearance  by  the 
requirement  for  a  permanent  label,  but 
only  one  petition,  subsequently 
withdrawn,  has  been  filed  in  recent 
years  A  Notice  soliciting  public 
comment  on  extending  the  clearance  for 
the  Rule  through  December  31    1999, 
was  published  in  the  Federal  Register 
on  August  26,  1996,  61  FR  43764.  OMB 
has  extended  the  clearance  until 
December  31,  1999. 

The  proposed  amendments  would  not 
increase  the  paperwork  burden 
associated  with  these  paperwork 
requirements.  The  Commission's 
proposed  amendment  regarding 
professional  wet  cleaning  does  not 
increase  the  paperwork  burden  because 
it  is  optional.  Businesses  that  do  not 
believe  it  is  beneficial  to  label  for 
professional  wet  cleaning  are  not 
required  to  do  so  The  proposed 
amendment  of  the  Rule  to  require  that 
any  garment  or  fabric  that  can  be 
washed  at  home  be  so  labeled  will  not 
increase  the  burden  for  businesses 
because  they  will  still  need  to  label  for 
only  one  method  of  cleaning. 

The  proposed  amendment  to  change 
the  numerical  definition  of  the  words 
"hot,"  warm,"  or  "cold,"  when  they 
appear  on  care  labels,  and  to  add  the 
term  "very  hot,"  will  not  add  to  the 
burden  for  businesses  because  they  are 
already  required  to  indicate  the 
temperature  in  words  and  to  have  a 
reasonable  basis  for  whatever  water 
temperature  they  recommend. 
Moreover,  businesses  are  not  burdened 
with  determining  what  temperature 
should  accompany  the  words  "very 
hot,"  "hot,"  "warm."  or  'cold";  the 
proposed  amendment  would  provide 
the  numerical  temperature  that  should 
accompany  each  term.  OMB  regulations 
provide,  at  5  CFR  1320.-3(c)(2).  that  "the 
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public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public  is 
not  included  within  |the  definition  of 
collection  of  information  I" 

Thus,  the  Commission  concludes  that 
the  proposed  amendments  would  not 
incTease  the  paperwork  burden 
associated  with  compliance  with  the 
Rule.  To  ensure  that  no  significant 
paperwork  burden  is  being  overlooked, 
however,  the  Commission  requests 
comments  on  this  issue 

Part  G — Request  for  Comments 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  consideration  of 
proposed  amendments  to  the  Care 
Labeling  Rule  The  Commission 
requests  that  factual  data  upon  which 
the  comments  are  based  be  submitted 
with  the  comments.  In  addition  to  the 
issues  raised  above,  the  Commission 
solicits  public  comment  on  the  costs 
and  benefits  to  industry  members  and 
consumers  of  each  of  the  proposals  as 
well  as  the  specific  questions  identified 
below.  These  questions  are  designed  to 
assist  the  public  and  should  not  be 
construed  as  a  limitation  on  the  issues 
on  which  public  comment  may  be 
submitted. 

Questions 

A.  Requinng  Instructions  for  Cleaning  in 
Water 

(1)  Is  there  empirical  evidence 
regarding  whether  consumers  interpret  a 
"dry  clean"  instruction  to  mean  that  a 
garment  cannot  be  washed? 

(2)  How  many  domestic  businesses 
provide  professional  wet  cleaning,  as 
defined  in  Part  D.l.  above,  to  the  public 
on  a  regular  basis? 

(3)  Should  the  Rule  provide  that,  if  an 
instruction  for  professional  wet  cleaning 
is  provided,  no  other  instruction  need 
be  given,  or  should  a  professional  wet 
cleaning  instruction  only  be  allowed 
along  with  another  cleaning  instruction  ■■ 

B.  The  Reasonable  Basis  Requirement  of 
the  Rule 

(4)  Would  the  amendment  of  Section 
423.6(c)(3)  of  the  Rule,  which  provides 
that  a  reasonable  basis  can  consist  of 
reliable  evidence  that  each  component 
of  the  garment  can  be  cleaned  according 
to  the  care  instructions,  to  state, 
additionally,  that  a  manufacturer  or 
importer  must  possess  a  reasonable 
basis  for  the  garment  as  a  whole,  clarify 
the  reasonable  basis  requirements?  Is 
any  additional  clariTication  needed? 


C.  Definitions  of  Water  Temperatures 

(5)  How  can  consumers  best  be  made 
aware  of  the  approximate  water 
temperatures  in  which  they  can  safely 
and  effectively  wash  their  clothing? 
How  can  consumers  best  be  made  aware 
of  how  these  temperatures  correlate  to 
the  descriptors  "hot."  "warm."  and 
"cold"?  Do  consumers  need  to 
determine  the  actual  or  approximate 
water  temperature  in  their  washing 
machines  when  ihey  select  "hot." 
"warm."  and  "cold"  on  their  washing 
machine  dials,  and,  if  so.  how  could 
they  easily  and  practically  do  this? 
Could  consumers  use  this  information 
to  select  the  optimal  temperature  offered 
by  their  washing  machines  for  clothes 
labeled  for  "hot."  "warm."  or  "cold" 
washing? 

(6)  Would  consumers  understand  an 
instruction  to  use  "very  hot"  water? 
Could  consumers  use  this  information 
either  to  select  the  optimal  temperature 
offered  by  their  washing  machines  for 
clothes  labeled  for  "very  hot"  washing 
or  to  determine  that  such  clothes  should 
be  washed  by  a  professional  cleaner? 

Authority:  Section  18(d)(2)(B)  of  the 
Federal  Trade  Commission  Act.  15  (J.S.C 
57a(d)(2)(B). 

List  of  Subjects  in  18  CFR  Part  423 

Care  labeling  of  textile  wearing 
apparel  and  certain  piece  goods:  Trade 
practices. 

By  direction  of  the  Commission, 
Commissioner  Azcuenaga  not  participating. 
Donald  S.  Gark. 
Secretary. 
jFR  Doc.  9»-12233  Filed  S-7-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Ottice  of  Surlace  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

(SPATS  No   ND-037-FOR    Arnend^nent  No. 
XXVI] 

North  Dakota  Rt>guia;ory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  North  Dakota 
regulatory  program  (hereinafter,  the 
"North  Dakota  program")  under  the 
Surface  Mining  Control  and 


ReclamaUon  Act  of  1977  (SMCRA)  The 
proposed  amendment  consists  of 
proposed  changes  to  North  Dakota's 
revegetation  policy  document, 
"Standards  for  Evaluation  of 
Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments." 

The  changes  pertain  to  (1)  prime 
farmland  woodland  productivity 
standards,  (2)  woodland  cover 
standards,  (3)  wetland  standards.  (4) 
woodland  and  shelterbelt  standards  for 
recreational  lands,  and  (5)  methods  for 
sampling  woodland  cover.  The 
amendment  is  intended  to  revise  the 
North  Dakota  program  to  be  consistent 
with  SMCRA  and  the  Federal 
regulations,  and  to  improve  op)erational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t..  June  8. 
1998.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  lune  2,  1998.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  bv  4:00  p.m.,  m.d.t.  on  May  26. 
1998 

AOOftESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hoUdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Casper 
Field  Office. 
Guy  Padgett.  Director.  Casper  Field 

Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement,  100 

East  "B"  Street,  Federal  Building. 

Room  2128.  Casper.  Wyoming  82601- 

1918.  Telephone:  307/261-6550 
James  R.  Deutsch,  Director.  Reclamation 

Division.  Public  Service  Commission. 

State  Capitol — 600  E.  Boulevard. 

Bismarck,  North  Dakota  58505-0480. 

Telephone:  701/328-2400 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  Padgett,  Telephone:  307/261-6550; 
Internet:  GPadgettOSMRE.GOV 
SUPPLEMENTARY  INFORMATION: 

I   Hai  kground  on  the  Notih  Dakota 
Program 

On  December  15.  1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
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found  m  the  December  1.5,  1980, 
Federal  Register  (45  FR  82214). 
Subsequent  actions  concerning  North 
Dakota's  proj^ram  and  program 
amendments  can  be  found  at  30  CF'R 
934.15.  934.16,  and  934.30. 

II.  Proposed  Amendment 

By  letter  dated  April  8,  1998.  North 
Dakota  submitted  a  proposed 
amendment  (amendment  number  XXVI, 
administrative  record  No.  ND-AA-05) 
(30  U.S.C   1201  et  seq.)  North  Dakota 
submitted  the  proposed  amendment  in 
response  to  the  required  program 
amendments  at  30  CFR  934.16(aa)  and 
(bb),  and  on  its  own  initiative.  The 
amendment  consists  of  changes  to  North 
Dakota  s  revegetation  success  standards 
policy  document.  The  rule  changes 
included  in  this  amendment  pertain  to: 
(1)  prime  farmland  productivity 
standards,  (2)  woodland  cover 
standards,  (3)  wetlands  standards.  (4) 
recreational  land  use  standards,  and  (5) 
methods  for  sampling  woodland  cover 

Specifically.  North  Dakota  proposes  to 
modify  prime  farmland  provisions  to 
require  that  yield  measurements  to  be 
taken  from  reclaimed  prime  farmlands 
and  productivity  standards  be  met  for  at 
least  3  years  before  third  stage 
(vegetation  establishment)  bond  release 
can  be  granted.  Changes  are  proposed  to 
the  woodland  section  to  allow  c:anopy 
and  litter  from  woody  plants  to  be 
included  as  part  of  total  ground  cover 
required  for  fourth-stage  (final)  bond 
release  on  reclaimed  woodlands 
Changes  of  the  wetlands  section  of  the 
revegetation  document  are  proposed  to 
allow  more  discretion  in  samphng 
prime  wetlands  and  to  reduce  data 
requirements  for  reclaimed  wetlands  at 
the  same  time  of  final  bond  release 
Changes  to  the  other  land  uses  section 
are  proposed  to  require  that  applicable 
woodland  shelterbelt  standard  be  met 
for  fourth  stage  bond  release  when 
woodv  planting  are  part  of  recreation 
land  uses.  Changes  to  the  measurements 
section  of  the  revegetation  document  are 
proposed  to  allow  additional  methods 
(the  Daubermire  frame  and  intercept 
line  method)  for  sampling  cover  in 
woodlands. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 


J.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
e.xplanations  m  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  00  p  m., 
m.d.t..  on  May  26,  1998  .\n\  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  :nd!vidual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transt:nber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specific  date  until  all  persons 
scheduled  to  testify  have  been  heard 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled  The  hearing 
will  end  after  ail  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testifv  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  mav  be  held  Persons  wishing 
to  meet  witli  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  All  Such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 


TV.  Proredural  r>etermination!. 

i.  Executive  uraer  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plarming  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

4  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwoik  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accortlingly,  this  rule  will  ensure  that 
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existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  Slate.  In  making  the 
determmation  as  to  whether  this  rule 
would  have  a  signiHcant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated  April  29.  1M8 
RimmII  F  Price. 

Acting  Regional  Director.  Western  Regional 
Coordinating  Center 

|FK  Doc  98-12248  Fil«d  S-7-08:  8:45  am] 
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40  CFM  Pir's  141  and  142 
IWH-FRL-«011-»] 

National  Primary  Drinking  Water 
Regulations:  Disinfectants  and 
Disinfection  Byproducts;  Notic*  of 
Da!.i  Availability:  Notice  ot  R^Opening 
of  Comment  Period  and  Public  M*M»tinq 

aoency:  us  tliivironmental  Fiuici  iiuu 
Agency  (USEPA) 
*ction:  Notice  of  re-opening  of 
i.umment  period  and  public  meeting. 

SUMMARY:  This  action  provides  notice  of 
re-opening  of  the  comment  period  for 
the  National  Primary  Drinking  Water 
Regulations:  Disinfectants  and 
Disinfection  Byproducts  Notice  of  Data 
Availability  published  in  the  Federal 
Register  on  March  31.  1998  (63  FR 
15674).  USEPA  solicits  comment  on  all 
aspects  of  this  Notice  and  the 
supporting  record.  EPA  also  solicits 
additional  data  and  information  that 
may  be  relevant  to  the  issues  discussed 
in  the  Notice.  The  comment  period  is 
being  re-opened  for  an  additional  30 
days  due  to  the  unanticipated  interest 
regarding  the  public  health  implications 
of  the  information  presented  in  the 
Notice  of  Data  Availability. 

The  Agency  will  hold  a  public 
meeting  on  May  26,  1998.  to  discuss  the 
contents  of  the  Notice.  Additional 
details  regarding  the  meeting  are 
provided  below. 

DATES:  The  original  comment  period 
ended  April  30.  1998.  The  re-opened 


comment  period  will  end  on  June  8, 
1998.  Comments  should  be  postmarked 
or  delivered  by  hand  on  or  before  June 
8.  1998.  Comments  must  be  received  or 
postmarked  by  midnight  June  8.  1998. 

ADDRESSES:  Send  written  comments  to 
DBF  NODA  Docket  Clerk.  Wafer  Docket 
(MC-^101);  U.S.  Environmental 
Protection  Agency;  4D1  M  Street.  SW; 
Washington.  DC  20460.  Comments  may 
be  hand-delivered  to  the  Water  Docket. 
U.S.  Envirorunental  Protection  Agency: 
401  M  Street.  SW;  East  Tower  Basement, 
Washington.  DC  20460.  Comments  may 
be  submitted  electronically  to  ow- 
docketdepamail.epa.gov. 

As  noted  above.  EPA  is  holding  a 
public  meeting  on  May  26,  1998,  from 
9:00  a.m.  to  4:00  p.m.  to  discuss  the 
contents  of  the  Notice  of  Data 
Availability.  The  public  meeting  will  be 
held  at  the  ofHce  of  Resolve  at  1255 
23rd  Street,  NW;  Suite  275;  Washington 
DC  20037.  In  keeping  with  its  open  door 
policy  for  meetings  with  the  public  EPA 
is  inviting  all  interested  members  of  the 
public  to  attend  this  meeting,  with 
seating  on  a  first-come,  first-served 
basis.  Interested  persons  who  wish  to 
submit  comments  should  do  so  in 
writing  during  the  30-day  public 
comment  period  in  the  manner 
described  in  the  previous  sections  of 
this  Notice 

POR  FURTHER  INFORMATION  CONTACT:  For 
^wneral  information  contact  the  Safe 
Drinking  Water  Hotline,  telephone  (800) 
426-4791.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  Federal  holidays,  from  9:00 
a.m.  to  5:30  p.m.  Eastern  Time.  For 
technical  inquiries,  contact  Dr.  Vicki 
Dellarco.  Office  of  Science  and 
Technology  (MC  4304).  or  Mike  Cox. 
Office  of  Ground  Water  and  Drinking 
Water  CMC  4607),  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington  DC  20460;  telephone  (202) 
260-7336  (Dellarco)  or  (202)  260-1445 
(Cox). 

Dated:  May  S,  IMS. 
Robert  Perctaaepe, 
Assmtant  Administrator  for  Water 
|FR  Doc.  98-12300  Filed  5-7-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  258,  260,  261.  264,  265. 
266,  270.  and  279 

[FRL-6011-11 

Notice  ot  Intent  To  Reform 
Implementation  of  RCRA-Related 
Methods  and  Monitoring  and  Notice  ot 
Availability  for  Draft  Update  IVA  of 
SW-846 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intent  and  request  for 

comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  providing  notice 
of.  and  invites  comment  on.  its  intent  to 
reform  implementation  of  RCRA-related 
monitoring  by  formally  adopting  a 
performance-based  measurement  system 
(PBMS).  by  improving  public  outreach 
and  communication,  and  by  improving 
availability  and  distribution  of  the  EPA- 
approved  test  method.s  manual  "Test 
Methods  for  Evaluating?  Solid  Waste, 
Physical/Chemical  Methods  .  EPA 
Publication  SW-846.  Implementation  of 
PBMS  will  include  a  proposal  to  change 
certain  RCRA  regulations  so  that  the 
exclusive  use  of  SW-846  methods  will 
no  longer  be  required.  EPA  is  also 
announcing  the  availabihty  of.  and 
requests  comment  on.  "Draft  Update 
IVA"  to  the  Third  Edition  of  SW-846. 
which  contains  new  and  revised 
methods.  EPA  also  requests  comment  on 
deleting  several  individual  methods  and 
integrating  them  into  two 
comprehensive  methods,  and  removing 
Chapter  Eleven  from  SW-846. 

DATES:  The  Agency  is  opening  the 
comment  period  for  the  limited  purpose 
of  obtaining  information  and  views  on 
the  Agency's  notice  to  reform 
implementation  of  RCR.^  related 
monitoring,  as  described  m  this 
document,  and  on  the  methods  and 
chapters  of  Draft  Update  IV.A.  Written 
comments  must  be  submitted  by  lune 
22. 1998 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-98-4TMA-FFFFF  to:  RCRA 
Information  Center  (RIC).  Office  of  Solid 
Waste  (53050),  U.S.  Environmental 
Protection  Agency  Headquarters  (p]p.\, 
HQ),  401  M  Street,  S  W  .  Washington, 
EXi;  20460.  Courier  deliveries  of 
comments  should  be  submitted  to  the 
RIC  at  the  address  listed  below 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
RCRA -dn<.kpt@epamail  epa.gov. 
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Comments  in  electronic  format  should 
also  be  identified  bv  the  doclcet  number 
F-Qa-^TMA-FFFPT  Submit  electronif 
comments  as  an  ASCII  file  and  avoid  the 
use  of  special  characters  and  any  form 
of  encryption  If  possible.  EPA's  Office 
of  Solid  Waste  lOSW)  would  also  like  to 
receive  an  additional  copy  of  the 
comments  on  disk  in  Wordperfect  6.1 
file  format 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBi)  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
under  separate  cover  to:  Regina  Magbie, 
RCR,A  CBI  Document  Control  Officer, 
Office  of  Solid  Waste  (5305\Vi.  US 
EPA.  401  M  Street.  S.W..  Washington, 
DC  20460 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RIC.  located  at  Crvstal  Gateway  One, 
1235  Jefferson  Davis  Highway.  First 
Floor.  Arlington.  Virginia  The  RIC  is 
open  from  9  a.m.  to  4  p,m  ,  Monday 
through  Friday,  except  for  Federal 
holidays  To  review  docket  materials, 
the  public  must  make  an  appointment 
by  calling  703-603-9230  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  docket  at  no  charge. 
Additional  copies  cost  SO  15  per  page 
The  docket  index  and  notice  are 
available  elet:tronu:ally   See  the 
■'Supplementan,-  Information"  section 
for  information  on  accessing  it. 

Copies  of  Draft  Update  IV.^  and  of  the 
Third  Edition  of  SVV-846,  as  amended 
by  Updates  I,  II.  IIA,  IIB.  and  III.  are 
available  from  the  Superintendent  of 
Do<:uments,  Government  Printing  Office 
(GPO).  Washington,  DC  20402.  (202) 
512-1800  The  GPO  document  number 
for  Draft  Update  IVA  is  055-000-00593- 
1   Copies  of  the  Third  Edition  integrated 
manual  and  its  updates  (including  Draft 
Update  IVA)  are  also  available  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Roval  Road, 
Springfield,  VA  22161,  (800)  553-NTIS 
(553-6847).  The  NTIS  order  number  for 
Draft  Update  IVA  is  PB-98-1 1 1750, 

In  addition,  a  CD-RO.M  version  of 
S\V-846,  Third  Edition,  as  amended  by 
Updates  I  through  III.  is  available  from 
NTIS.  A  CD-ROM  of  Draft  Update  IV  is 
expected  to  be  published  m  1998 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800-424-9346  or  TDD  800- 
"^53-7672  (hearing  impaired).  In  the 
Washington,  DC.  metropolitan  area,  call 
703-412-9810  or  TDD  703-412-3323. 

For  information  on  specific  aspects  of 
this  document  or  the  Update  IX'.-^ 
methods,  contact  the  Methods 
Information  Communication  Exchange 
(MICE)  Service  at  703-821-4690,  e-mail 


address:  mice@lan828.ehsg.saic.com:  or 
contact  Kim  Kirkland,  Office  of  Solid 
Waste  (5307W),  U.S.  Envirormiental 
Protection  .Agency,  401  M  Street,  S.W., 
Washington.  DC  20460,  703-308-8855. 
e-mail  address: 
kirkland  kim@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

The  docket  index  and  the  notice  are 
available  on  the  Internet. 

Follow  these  instructions  to  access 
the  information  electronically: 

From  the  World  Wide  Web  (WWW), 
type  WWW:  http: '/www. epa.gov/ 
epaoswer/hazwaste/test/ index. htm 
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I.  Background 

The  EPA  Publication  SW-846,  "Test 
.Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods,"  contains 
the  analvtical  and  test  methods  that  EPA 
has  evaluated  and  found  to  be  among 
those  acceptable  for  monitoring 
conducted  in  support  of  subtitle  C  of  the 
Resoiu^ce  Conservation  and  Recovery 
,^ct  (RCRA)  as  amended.  Use  of  some 
of  these  methods  is  required  by  some  of 
the  hazardous  w  aste  regulations  under 
subtitle  C  of  RCR,\.  In  other  situations, 
SW-846  functions  as  a  guidance 
document  setting  forth  acceptable, 
although  not  required,  methods  to  be 
implemented  by  the  user,  as 
appropriate,  to  satisfy  RCRA-related 
sampling  and  analysis  requirements.  All 
of  these  methods  are  intended  to 
promote  accuracy,  sensitivity, 
specificity,  precision,  and  comparability 
of  analvses  and  test  results, 

SW-646  IS  a  document  that  changes 
over  time  as  new  information  and  data 
are  developed  .advances  in  analytical 
instrumentation  and  teclmiques  are 
continually  reviewed  bv  the  Agency's 
Office  of  Solid  Waste  (OSW)  and 
periodically  incorporated  into  SW-846 


as  updates  to  support  changes  in  the 
regulatory  program  and  to  improve 
method  performance  and  cost 
effectiveness.  To  date.  EPA  has  finalized 
Updates  1. 11,  HA,  IIB,  and  III  to  the  SW- 
846  manual,  and  the  updated  and  fully 
integrated  manual  contains 
approximately  3500  pages. 

II  N'oticp  of  ,\eencv  Intent  to  Reform 
Implementation  of  RCR,^  Related 
Monitoring 

EPA  is  actively  working  to  implement 
the  FYesident's  program  for  reinventing 
government  and  reforming  regulatory 
policy.  In  order  to  meet  goals  related  to 
this  important  effort,  EPA  is  considering 
reform  of  the  implementation  of 
monitoring  under  the  RCRA  Program. 
The  goals  include  the  timely  and 
efficient  promotion  and  approval  of 
monitoring  technologies,  increased 
flexibility  regarding  regulatory 
compliance  (i.e..  flexibility  in  analytical 
method  selection),  and  improvements  in 
public  communication  (e.g.,  to  educate 
the  public  regarding  new  efforts  and  to 
dispel  any  misconceptions  regarding  the 
use  of  SW-846). 

The  following  subsections  provide 
notice  of  and  describe  actions  to  be 
undertaken  by  EPA  in  an  effort  to  meet 
the  aforementioned  goals. 

A.  Adoption  of  PBMS  in  the  RCRA 
Program 

On  October  6, 1997,  EPA  published  a 
Notice  of  Intent,  notifying  the  public  of 
the  Agency's  plans  to  implement 
f>erformance-based  measurement 
systems  (PBMS)  for  environmental 
monitoring  in  all  of  its  media  programs 
to  the  extent  feasible  (see  62  FR  52098). 
Some  members  of  the  regulated 
community  and  Congress  have 
suggested  that  EPA  needs  to  change  the 
way  it  specifies  monitoring 
requirements  in  regulations  and 
permits,  in  a  manner  which  allows  more 
flexibiUty  and  promotes  the  use  of  new 
technologies.  EPA  supports  this  position 
and  is  committed  to  incorporating  the 
PBMS  approach  in  media  monitoring,  to 
the  extent  feasible,  including 
monitoring  conducted  in  support  of 
RCRA. 

Basically,  PBMS  conveys  "what" 
needs  to  be  accomplished,  but  not 
prescriptively  "how"  to  do  it.  EPA 
defines  PBMS  as  a  set  of  processes 
wherein  the  data  quality  needs, 
mandates  or  limitations  of  a  program  or 
project  are  sp>ecified.  and  serve  as 
criteria  for  selecting  appropriate 
methods  to  meet  those  needs  in  a  cost- 
effective  manner.  Under  a  performance- 
based  approach,  the  regulating  entity 
will  specify  questions  to  be  answered  by 
the  monitoring  process,  the  decisions  to 
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uncMrtainty  accept  Mng  the 

decisions,  and  the  documentation  to  be 
(^nerated  to  support  the  PBMS 
approach  in  the  RCRA  Program.  The 
criteria  may  be  published  in  regulations. 
tec;hnicul  guidanc;e  dw^uments,  permits, 
work  plans,  or  enforcement  orders.  Data 
producers  will  demonstrate  that  a 
proposed  sampling  and  analytical 
approach  meets  the  monitoring  criteria 
specified  u\  the  Quality  Assurance 
Project  Plans  or  Sampling  and  Analysis 
Plans  for  the  individual  projects  or 
applications. 

EPA  believes  that  the  PBMS  approach 
will  provide  many  benefits  to  both 
regulators  and  the  regulated  community 
when  conducting  monitoring  for 
compliance  with  the  RCRA  regulations 
or  for  general  information  gathering. 
The  benefits  include  flexibility  in 
method  selection,  expedited  approval  of 
new  and  emerging  technologies  to  meet 
monitoring  requirements,  and  the 
development  and  use  of  cost-effective 
methods.  Where  PBMS  is  implemented, 
the  regulated  community  will  be  able  to 
select  an  appropriate  analytical  method 
for  use  in  complying  with  EPA's  RCRA 
regulations,  including  any  method  not 
found  in  EPA-published  method 
manuals  that  is  both  cost-effective  and 
meets  the  data  quality  objectives  of  the 
particular  project  for  which  it  is  being 
used. 

It  is  EPA's  intent  that  implementation 
of  PBMS  have  the  overall  effect  of  both 
improving  data  quality  and  encouraging 
the  advancement  of  analytical 
technologies.  Therefore.  EPA  has  been 
working  at  breaking  down  barriers  to 
using  new  and  innovative  monitoring 
techniques,  including  requirement^  to 
use  specific  measurement  methods  or 
technologies  when  complying  with 
some  of  the  RCRA  regulations  As  part 
of  EPA's  efforts  to  implement  PBMS, 
and  thus  reform  monitoring  under  the 
RCRA  Program,  the  following  actions 
are  planned: 

— Incorporating  the  PBMS  philosophy 
into  new  reflations. 
— Establishing  data  quality  and 
performance  requirements  for  RCRA- 
required  monitoring  and  including  the 
requirements  in  the  RCRA  regulations, 
as  necessary,  to  assist  the  regulated 
community  in  method  selection  and 
help  assure  successful  PBMS 
implementation. 

— Developing  new  sampling  and  testing 
methodologies  which  are  compatible 
with  the  PBMS  approach  and 
encouraging  use  of  those  methods. 
— Working  with  other  regulating  entities 
to  help  assure  that  the  regulated 
community  benefits  from  the  flexibility 
of  the  PBMS  approach  at  all  regulating 


levHis  (11  uic  RCRA  Program,  when 
practical  and  feasible. 
— Fostering  training  and  guidance  to 
educate  regulators  and  the  regulated 
community  regarding  the  flexibility  of 
PBMS,  the  inherent  flexibility  of  SW- 
846,  and  application  of  PBMS  during 
RCRA-related  monitoring. 
— Removing  some  of  the  required  uses 
for  SW-a46  methods  from  the  RCRA 
regulations,  where  the  Agency  believes 
these  requirements  are  not  necessary  (in 
order  to  facilitate  PBMS 
implementation),  and  thus  removing 
regulatory  barriers  to  the  use  of  new  and 
innovative  technologies  for  RCRA- 
related  monitoring. 

The  Agency  is  interested  in  comments 
regarding  PBMS  implementation  within 
the  RCRA  Program.  In  particular.  EPA  is 
interested  in  receiving  public  comment 
in  response  to  the  following  questions: 

1.  Will  EPA's  implementation  of 
PBMS  provide  adequate  flexibility  in 
method  selection  and  facilitate  the  use 
of  new  technologies? 

2.  What  Agency  actions  during  the 
process  of  changing  to  PBMS  within  the 
RCRA  Program  would  particularly 
assure  a  smooth  transition  (including 
actions  related  to  public  notice  and  the 
training  of  affected  parties)? 

3.  What  are  the  perceived  technical 
and  programmatic  barriers  to  effective 
PBMS  implementation  in  the  RCRA 
Program  and  what  Agency  actions  might 
be  effective  in  removing  these  barriers? 

4.  What  might  be  the  economic 
impact  (additional  costs  and  cost 
savings)  on  the  regulated  community 
and  other  entities  (e.g..  small 
businesses)  as  a  result  of  PBMS 
implementation  in  the  RCRA  Program? 

5.  What  concerns  exist  regarding 
establishment  of  the  data  quality  and 
performance  requirements  for  RCRA- 
required  monitoring  that  are  necessary 
to  adequately  assist  the  regulated 
community  in  method  selection  and 
assure  successful  PBMS 
implementation? 

6.  How  might  the  Agency  best  work 
with  other  regulating  entities  (e.g.. 
states)  to  maximize  the  regulated 
community's  benefits  from  the 
flexibility  provided  by  the  PBMS 
approach? 

7.  What  concerns  exist  regarding  the 
impact  of  PBMS  implementation  on 
state  programs? 

8.  What  concerns  exist  regarding  the 
potential  effect  of  PBMS  on  compliance 
monitoring  and  enforcement  of  RCRA- 
related  regulatory  and  statutory 
requirements?  What  might  be  the 
positive  or  negative  impacts  of  PBMS  on 
compliance  monitoring  and 
enforcement,  including  regarding 
facility  inspections? 


9.  What  might  be  the  environmental 
benefits  that  may  be  achieved  through 
implementation  of  PBMS  within  the 
RCRA  program? 

B.  Removing  the  Required  Uses  ofSW- 
846  Methods  From  the  RCRA 
Regulations 

As  noted  in  the  previous  section,  EPA 
intends  to  implement  PBMS  to  the 
extent  feasible  for  RCRA-related 
monitoring.  One  barrier  to  successful 
PBMS  implementation  is  the  current 
requirement  to  use  specific 
measurement  methods  or  technologies 
in  complying  with  regulations.  Some 
RCRA  regulations  require  th«  use  of 
specific  SW-846  methods  or  SW-B46  in 
general.  As  explained  below.  EPA 
believes  that  some  of  these  regulatory 
restrictions  on  methods  may  no  longer 
be  necessary  and  run  counter  to  EPA's 
intent  to  adopt  PBMS  for  RCRA-related 
monitoring. 

Several  of  the  regulations  require  the 
use  of  specific  SW-846  methods  for 
defining  the  particular  regulatory 
parameters.  Such  requirements  are 
referred  to  as  "method-defined 
parameters."  For  example.  40  CFR 
261.24(a)  requires  the  use  of  SW-846 
Method  1311.  the  Toxicity 
Characteristic  Leaching  Procedure,  to 
determine  if  a  waste  exhibits  the 
toxicity  characteristic.  In  those  cams, 
the  method  itself  is  the  regulation  and 
a  method  change  or  substitution  cannot 
be  accomplished  without  undermining 
the  substantive  requirement 
demonstrated  by  the  method.  These 
required  uses  of  SW-846  methods  are 
necessary. 

Several  other  RCRA  regulations 
require  the  use  of  SW-846  methods 
where  those  methods  do  not  define  the 
particular  regulatory  parameter.  Most 
required  uses  of  SW-846  methods  fall 
under  this  category.  An  example  is  40 
CFR  260.22(d)(l){I),  which  currently 
requires  the  use  of  only  SW-846 
methods  in  support  of  a  petition  to 
amend  part  261  to  exclude  ("delist")  a 
waste  listed  with  code  "T"  in  subpart  D 
of  40  CFR  part  261.  EPA  believes  that 
these  types  of  required  uses  of  SW-846 
methods  may  not  be  necessary. 

As  a  result  of  the  requirements  to  use 
SW-846  methods,  all  final  SW-646 
updates  must  be  issued  by  rulemaking. 
This  often  delays  the  availability  of 
needed  new  or  revised  methods.  In 
addition,  requiring  the  use  of  SW-846 
methods  discourages  or  impedes  the  use 
of  new  and  innovative  methods  which 
are  both  cost-effective  and  capable  of 
meeting  data  quality  objectives. 

Therefore,  EPA  is  considering 
publishing  in  the  near  future  a  proposal 
in  the  Federal  Register  to  remove 
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required  uses  of  S\V-846  methods  from 
the  RCR.^  subtitle  C  regulations  for  all 
purposes  other  than  the  determination 
of  method-defined  parameters  The 
Agency  would  take  this  action  as  part  of 
its  efforts  to  implement  PBMS  for 
RCRA-related  monitoring.  This  action 
would  also  remove  the  need  to  engage 
in  rulemaking  for  every  SW-846  update 
and  would  allow  the  updates  to  be 
issued  as  revisions  to  a  guidance 
document,  which  was  what  SVV-846 
was  originally  intended  to  be.  This 
action  should  promote  the  timely 
incorporation  of  new  and  innovative 
technologies  into  the  RCR.A  Program 

The  Agency  is  interested  in  receiving 
comments  at  this  lime  regarding  its  plan 
to  remove  certain  required  uses  of  SW- 
846  methods  from  the  RCR.\ 
regulations,  as  described  above.  In 
particular.  EPA  is  interested  in  public 
comment  in  response  to  the  following 
questions: 

1.  Are  any  of  the  required  uses  of  SVV- 
846  methods  in  the  RCR.^  regulations 
for  other  than  method -defined 
parameters  net  essarv 

2.  What  might  be  the  economic 
impact  on  the  regulated  community  and 
other  entities  (eg.,  small  businesses)  as 
a  direct  result  of  the  removal  of  certain 
required  uses  of  S\V— 846  methods:' 

3.  What  concerns  exist  regarding 
implementation  and  enforcement  of  the 
allowed  use  of  "other  appropriate 
methods"  in  lieu  of  a  sf)ecific  S\V-a46 
method  for  RCR.^-related  monitonng? 

4  What  concerns  exist  regarding  the 
impact  on  state  RCRA  programs  of  the 
removal  of  certain  required  uses  of  S\V- 
846  methods  from  the  Federal  RCR,^. 
regulations^ 

C.  Changing  the  Approach  for  Releasing 
SW-846  Updates  and  Changing  the 
Method  Evaluation  Process 

Assuming  that  the  rule  to  remove  the 
required  use  of  most  SW— 846  methods 
is  finalized,  as  descnh)ed  in  the  previous 
section.  EPA  is  considering  the  use  of 
rulemaking  only  for  those  updates  to 
SW-846  which  include  methods  used 
for  method-defined  parameters. 
Rulemakings  for  those  method  updates 
will  remain  necessary  because  the 
required  uses  of  those  methods  will 
remain  m  the  RCR-^  regulations.  All 
other  SVV-846  updates  will  be  finalized 
more  efficiently  as  guidance,  such  as  by 
releasing  a  draft  SVV-846  update  in 
conjunction  with  publication  of  a 
Federal  Register  document  with  an 
invitation  for  public  comment  before 
finalizing  the  update.  The  Agency  may 
also  use  other  means  of  update  release 
and  public  notification  to  assure  that 
reliable,  innovative  methods  are 


provided  to  the  regulated  community  in 
a  timely  and  cost-effective  manner. 

At  a  minimum,  future  procedures  for 
releasing  new  SW-846  methods  will 
include  a  critical  method  evaluation 
process,  in  order  to  continue  to  assure 
the  publication  of  reliable  methods  for 
the  RCR.^  Program  Peer  input  and 
review,  internal  and  external,  are 
already  in  place  within  the  RCRA 
monitoring  program  to  ensure  that  its 
products  (e.g.,  new  SVV-846  methods) 
are  based  upon  the  best  current 
knowledge  from  science  and  judged 
credible  by  those  who  deal  with  the 
products.  Currently,  the  Agency 
receives  peer  input  regarding  any 
method  considered  for  inclusion  in  SW- 
846  from  an  internal  technical  work 
group  composed  of  national  expert-level 
chemists  and  sometimes  external 
experts,  as  required  based  on  the 
necessary  expertise  To  augment  this 
process,  the  Agency  is  considering  an 
approach  whereby  additional  relevant 
experts  from  outside  the  program  are 
invited  to  evaluate  new  methods. 
through  peer  review  or  another  advisory 
process  Such  reviewers  or  advisors 
might  include  both  internal  (from 
within  EP.^)  or  external  (outside  EPA) 
peers  of  the  program  staff.  The  new 
process  is  expected  to  include  a  critical 
evaluation  of  a  final  new  method,  before 
its  release,  whereby  formal  comments 
are  submitted  and  a  review  record 
created  and  maintained. 

The  Agency  is  interested  in  comments 
regarding  possible  alternative 
approaches  to  SVV-«46  update  releases, 
if,  as  mentioned  above,  the  rule  to 
remove  certain  required  uses  of  SW— 846 
methods  is  finalized.  Specifically: 

1   Should  EP.A  continue  to  solicit 
public  comments  on  SW-846  methods? 
Should  the  Agency  use  more  timely 
means  of  releasing  updates  other  than 
Federal  Register  documents  and  under 
what  c;ircumstances  would  such 
procedures  be  preferred  or  necessary? 

2.  What  future  mechanism  should  be 
used  to  assure  adequate  and  quality 
review  of  methods:'  How  could  EPA  best 
make  use  of  peer  review  or  another 
advisors  process  in  the  development  of 
guidance  and  methods  for  RCflA-related 
monitoring? 

D.  Improving  SW-846  Availability  to  the 
Public 

In  order  to  further  promote  the 
availabihty  of  RCRA-related  monitoring 
technologies,  EPA  is  considering  an 
SW-846  distribution  approach  which 
offers  more  choices  to  the  public  for 
obtaining  SW-846  methods.  For  most  of 
the  history  of  SW-846,  the  public 
received  paper  copies  of  SVV-846 
through  a  subscription  service  with  the 


Government  Printing  Office  (GPO),  or 
the  public  purchased  paper  copies  of 
any  portion  of  the  manual  at  any  time 
through  the  National  Technical 
Information  Service  (NTIS). 

In  response  to  requests  for  electronic 
versions  of  the  SW-846  methods,  EPA 
published  in  1996  a  CD-ROM  version  of 
the  manual  for  sale  from  NTIS.  EPA  and 
NTIS  recently  completed  Version  2  of 
the  SW-846  CD-ROM,  which  includes 
the  manual  as  revised  through  Update 
HI.  The  SW-846  CD  uses  Adobe  Acrobat 
Reader  with  Search,  supplied  with  the 
CD,  to  view  the  SW-846  methods  and 
chapters.  As  explained  below,  EIPA  is 
also  planning  to  offer  all  of  the  SW-846 
methods  and  chapters  on  the  Internet, 
without  the  Adobe  Acrobat  search 
feature. 

The  Internet  is  another  means  used 
today  by  EPA  to  distribute  documents 
electronically  to  the  general  public.  EPA 
has  established  a  policy  of  placing 
official  rulemakings  and  related 
background  documents  in  support  of  the 
rulemakings  on  the  Internet.  The  public 
has  expressed  an  interest  in  receiving 
SW-846  documents  for  free  on  the 
Internet,  and  in  response  EPA  has 
decided  to  make  SW-846  available  on 
the  Internet  in  the  near  future.  SW-846 
is  very  large,  both  in  number  of 
doomients  and  electronic  file  size 
(several  methods  contain  many 
imported  diagrams  and  flow  charts). 
EPA  is  interested  in  determining 
whether  the  downloading  of  the  entire 
manual  from  the  Internet  will  be  too 
timely  or  otherwise  impractical  or 
difficult  for  most  Internet  users.  If  the 
Agency  determines  that  having  the 
current  SW-846  on  the  Internet 
provides  a  valuable  service  to  the 
public,  then  EPA  will  make  subsequent 
SW-846  updates,  and  other  relevant 
testing  protocols  and  documents, 
available  on  the  Internet, 

EPA  is  requesting  comment  on  the 
effectiveness  of  the  above  means  to 
distribute  SW-846.  The  Agency  is  also 
interested  in  other  ideas  for  making 
SW-846  methods  more  available.  The 
Agency  understands  that  making  SW- 
846  available  on  the  Internet  without 
cost  may  alleviate  the  need  to  purchase 
paper  versions  of  the  manual. 

E.  Improving  Public  Outreach  and 
Communication  Regarding  SW-846  and 
RCRARelated  Monitoring 

The  Agency  currently  uses  many 
different  means  (e.g..  Federal  Register 
documents,  training,  and  symposia)  to 
inform  the  public  of  important  activities 
within  its  programs.  EPA  is  considering 
an  approach  which  both  maintains  and 
supplements  these  means  of  public 
communication  in  a  manner  that 
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RCRArelafed  monitoring.  EPA  believes 
that  improving  public  outreach  will 
promote  public  preparedness  and 
understanding  regarding  the  reforms 
discussed  in  sections  II. A  through  II. C. 
The  Agency  also  believes  that  improved 
outreach  efforts  will  help  dispel  any 
misconceptions  regarding  SW-846  and 
RCRA-related  monitoring.  The 
paragraphs  to  follow  describe  some  of 
the  communication  and  outreach  efforts 
which  the  Agency  is  considering 
maintaining  or  expanding.  EPA  is 
interested  in  public  comment  regarding 
these  efforts  and  suggestions  for  other 
means  to  improve  public  outreach  and 
education. 

The  Agency  remains  open  to  the 
needs  and  interests  of  environmental 
laboratories  and  the  regulated 
community  and  is  interested  in 
receiving  comment  on  those  needs  and 
interests.  Specifically.  EPA  wants  to 
facilitate  communication  and  work 
directly  with  the  laboratories  and  the 
regulated  community  regarding  the 
application  of  SW-846  methods.  The 
Agency  hopes  that  this  increase  in 
communication  will  both  assure  the 
correct  interpretation  of  SW-846 
methods  and  facilitate  the  resolution  of 
any  problems  with  method  application. 
For  example,  EPA  is  currently  working 
with  the  Intemational  Association  of 
Environmental  Testing  Laboratories 
(lAETL)  Section  of  the  American 
Council  of  Independent  Laboratories 
(AQL)  regarding  the  application  of 
certain  SW-846.  Update  III  methods. 

EPA  also  intends  to  continue  to  work 
with  outside  organizations  or 
individuals  in  developing  new  methods 
for  inclusion  in  SW-846.  EPA 
developed  and  currently  maintains  a 
variety  of  partnerships  with  many 
sectors  of  the  environmental  analytical 
community  (such  as  other  Federal 
Agencies,  private  industry.  State 
agencies.  Consensus  Standard 
Organizations,  and  academic 
institutions)  to  develop  various 
analytical  techniques  for  SW-846  such 
as  microwave  digestion,  immunoassay, 
and  field  portable  XRF  methods,  to 
name  a  few  For  example,  EPA  is 
currently  working  with  the  private 
sector  in  the  development  of  additional 
SW-846  screening  methods  for  organic 
analytes. 

As  part  of  its  efforts  to  increase  the 
role  of  the  scientiHc  community  in  the 
implementation  of  monitoring  under  the 
RCRA  and  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA)  Programs,  EPA  joined  in  a 
partnership  with  the  American 


unKinicai  iocieiy  to  annually  sponsor 
the  Waste  Testing  and  Quality 
Assurance  (WTQA)  Symposium.  The 
symposium  was  initiated  in  1985  as  part 
of  EPA's  efforts  to  foster  a  partnership 
among  EPA,  the  regulated  community, 
the  public.  State  regulatory  agencies, 
and  other  members  of  the  RCRA  and 
CERCLA  monitoring  community. 
Attendees  have  an  opportunity  at  the 
symposium  to  share  new  monitoring 
approaches  and  technologies  and  to 
contribute  to  discussions  regarding 
regulatory  issues  and  initiatives.  The 
WTQA  currently  has  three  goals:  (1)  to 
serve  as  a  forum  for  all  interested  parties 
to  work  together  to  solve  RCRA  and 
CERCLA  environmental  monitoring  and 
waste  characterization  problems  in  a 
cost-effective  manner.  (2)  to  give  State 
regulatory  agencies  and  the  public 
timely  information  about  EPA  activities 
that  might  affect  their  programs,  and  (3) 
to  permit  the  members  of  the  monitoring 
community  an  opportunity  to  exchange 
information  and  experiences  in  using 
both  existing  and  new  monitoring 
methods  and  approaches.  Thus,  the 
WTQA  Symposium  has  always  served 
as  an  effective  means  to  educate  the 
public  and  regulators  regarding  the 
inherent  flexibility  of  SW-846  methods 
and  to  foster  new  technology 
development  It  has  also  always  served 
as  an  effective  forum  for  feedback 
regarding  successes  and  failures  during 
monitoring  and  to  disseminate 
knowledge  regarding  new  and  modified 
approaches  and  their  performance  in  the 
real-world. 

The  Agency  will  continue  to  annually 
sponsor  the  WTQA  Symposium.  The 
WTQA  Symposium  will  be  held  this 
year  (1998)  on  July  13  through  15  at  the 
Marriott  Crystal  Gateway  in  Arlington, 
Virginia.  This  years  symposium  will 
focus  on  PBMS  implementation  and  its 
potential  impact  on  the  regulated 
community  and  testing  laboratories. 
EPA  plans  to  hold  issue  workshops  on 
PBMS  and  perhaps  regarding  other 
reforms  to  RCRA-related  monitoring. 
Attendees  will  also  learn  about  the 
newest  laboratory  methods  associated 
with  envirorunental  monitoring  and 
quality  assurance/quality  control  (QA/ 
QC),  and  about  how  changes  regarding 
monitoring  conducted  in  support  of 
EPA's  programs  will  affect  their 
operations. 

The  Methods  Information 
Communication  Exchange  (MICE) 
Service,  or  "Hotline."  is  another 
existing  means  that  the  Agency  uses  to 
communicate  with  the  public  regarding 
RCRA-related  monitoring.  The  MICE 
Service  provides  timely  answers  to 
method-related  questions  and  takes 
comments  via  the  telephone,  fax.  or  e- 


mail.  chemists,  ground-water 
specialists,  and  sampling  experts  who 
are  knowledgeable  in  SW— 846 
procedures  are  directly  available 
through  the  MICE  Service  to  the  public 
and  regulators  involved  in  RCRA-related 
monitoring.  People  interested  in  using 
the  MICE  Service  call  a  voice  mail 
answering  service  that  is  available  24 
hours  per  day.  7  days  a  week.  The  caller 
can  listen  to  several  recorded  messages 
on  common  SW-846  topics  and 
subsequently  leave  a  message 
containing  a  question  regarding  an  SW- 
846  method  or  related  topic.  The 
messages  are  retrieved  each  working  day 
and,  after  a  review  of  the  questions  and 
any  necessary  research,  the  MICE 
Service  provides  a  response. 

The  MICE  Service  also  acts  as  an 
effective  means  to  educate  members  of 
the  public  directly  regarding  inherent 
method  flexibility  and  to  clarify 
whether  a  method  is  required  by  a 
RCRA  regulation  The  service  therefore 
can  be  used  in  the  future  to  help  assure 
the  proper  application  of  SW-846 
methods  from  a  PBMS  standpoint.  The 
MICE  Service  also  documents  existing 
misconceptions  or  issues  regarding  SW- 
846  methods,  and  thus  serves  as  a  first 
step  in  identification  and  resolution  of 
some  issues.  Because  of  its  unique  and 
immediate  means  of  public  outreach 
and  education,  EPA  will  continue  to 
sponsor  the  MICE  Service.  Instructions 
regarding  contacting  the  MICE  Service 
can  be  found  under  the  section  of  this 
dociunent  entitled  por  further 
INFORMATION  CONTACT 

The  Agency  also  authors  articles  for 
publication  in  professional  periodicals 
as  a  means  to  educate  the  public  and 
regulators  regarding  news-worthy 
topics.  The  staff  of  EPA  s  Office  of  Solid 
Waste  (OSW)  frequently  contribute 
articles  to  environmental  magazines  and 
journals  regarding  SW-846  and  other 
topics  related  to  monitoring  in  support 
of  RCRA  regulations.  The  articles 
educate  and  inform  the  public  regarding 
new  analytical  or  sampling 
methodologies.  SW-846  and  the 
regulatory  process,  the  inherent 
flexibility  of  SW-846  methods,  and  the 
status  of  various  updates  to  SW-846. 

EPA  will  continue  to  use  magazine 
and  journal  articles  as  a  means  to  help 
dispel  misconceptions  by  regulators  and 
the  regulated  community  regarding  SW- 
846  flexibility  and  to  clarif\'  EPA's 
policy  on  method  flexibility  and  PBMS. 
OSW  has  submitted  articles  which 
educate  the  public  regarding  the 
implementation  of  PBMS  Specifically, 
an  article  in  "Environmental  Lab"  by 
two  staff  members  of  the  Methods  Team 
of  OSW  included  two  PBMS-related 
sections  entitled  'Method  Flexibility 
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and  the  Performance-Based 
Measurement  System  (PBMS)"  and 
■Method  Flexibilitv  and  PBMS 
Initiatives  "  Other  publications  to  which 
OSW  submits  articles  include  the  bi- 
monthly "Environmental  Testing  and 
Analysis,"  which  includes  a  new  EP,^- 
OSW  Methods  Update  feature,  and  the 
bi-weekly  'Environmental  Laboratory 
Washington  Report   ' 

As  another  means  to  provide  timely 
communications  to  interested  parties, 
EPA  presently  lectures  and  conducts 
presentations  in  both  this  country  and 
abroad  regarding  innovative  analytical 
technologies,  new  analytical  strategies 
and  issues  regarding  RCRA-related 
monitoring  EPA  also  provides  training 
courses  regarding  monitoring  under  the 
RCR.^  Program.  The  training  course 
entitled  "Analytical  Strategy  for  the 
RCR,\  Program  A  Performance-Based 
Approach"  is  currently  taught  by  OSW 
staff  to  Regional.  State  and  symposium 
(eg,  WTQA)  audiences  with  the  intent 
to  clarify  the  monitoring  flexibility 
allowed  by  SVV-S46  methods  and  the 
RCR.\  regulations  and  to  promote  and 
explain  PBMS.  Basically,  the  training 
course  explains:  (1)  the  regulatory 
aspects  of  RCRA  analyses;  (2)  the  role  of 
SVV-R46,  Its  organization  and  method 
format,  and  its  corret:!  application  for 
RCR.\-related  monitoring;  and  (3)  the 
factors  to  be  considered  in  the  selection 
of  appropriate  analylical  methods, 
especially  within  the  context  of  a  PBMS 
approach 

tP.A  is  considering  increasing  the 
availability  of  Agency-sponsored 
training,  lectures,  and  presentations  to 
the  public.  Regions,  and  States 
regarding  SW— 846  and  other  topics, 
such  as  PBMS,  related  to  monitoring 
conducted  in  support  of  RCR.\ 
regulations.  EP.^  is  also  planning  to 
provide  training  regarding  the 
implementation  of  PBMS  to  the  Regions 
and  other  affected  entities  In  the  future, 
EPA  hopes  to  provide  RCRA-related 
training  to  the  regulated  community 
both  in  person  and  via  video  or  satellite 
broadcast 

Finally,  EPA  intends  to  use  press 
releases  and/ or  memoranda  to  announce 
time-sensitive  milestones  related  to 
S\V-846  and  monitoring  under  the 
RCR.A  Program   For  example.  EPA  is 
issuing  a  press  release  to  announce  the 
availability  of  Draft  Update  IVA  of  SW- 
846.  referring  the  readers  to  this 
document.  In  addition,  assuming  the 
rule  to  remove  certain  required  uses  of 
SW-846  methods  from  the  RCR.^ 
regulations  is  finalized  (see  section  II. B 
above),  the  Agency  is  considering  the 
use  of  workshops,  peer  review  panels, 
and/or  public  meetings  as  mechanisms 
for  disseminating  information  regarding 


new  and  revised  SW-846  methods  and 

chapters 

The  .\gency  is  interested  m  comments 
from  the  public  on  ail  of  the  above 
means  (eg,  the  WTQA  Symposium, 
MICE  Service,  the  use  of  loumal  articles, 
and  training  courses)  for  improving 
public  outreach  and  communication 
regarding  RCRA-related  methods  and 
monitoring  For  example,  the  .^gency  is 
interested  in  whether  the  public 
believes  the  V\TQ.^  SNTnposium  would 
benefit  from  merging  with  other  EPA 
programs,  and  is  also  interested  in 
suggestions  for  improving  the  VVTQ.^ 
Symposium  EF.^  would  like  (omments 
regarding  increasing  the  effectiveness 
and  availability  of  RCRA-related 
information  and  training  for  the  public, 
such  as  through  video  or  satellite 
broadcast  as  mentioned  above. 

III.  Availability  of  Draft  Update  FV'A 
and  Invitation  for  Public  Comment 

This  document  also  announces  the 
availability  of  Draft  Update  I\.^  to  SW- 
846  and  invites  public  comment  on  its 
content,  EPA  is  publishing  this 
document  for  informational  purposes 
only,  and  is  not  at  this  time  formally 
proposing  to  revise  SVV-846  bv  adding 
Update  IVA  or  to  incorporate  the  update 
in  the  RCR.^  regulations  for  required 
uses  Therefore,  this  document  will  not 
be  used  as  a  basis  for  a  final  rule  to 
update  SW-846  or  revise  any  regulation. 
EPA  is  attempting  to  make  these 
Agency-reviewed  methods  available  to 
the  public  earlv,  for  guidance  purposes 
(i.e.,  the  methods  can  be  used  m  ail 
applications  for  which  the  use  of  SW- 
846  methods  is  not  mandatorv  and  for 
which  they  are  effective)  In  addition,  as 
noted  in  section  II  above  and  explained 
further  at  the  end  of  this  section,  if  the 
rule  to  remove  certain  requirements  to 
use  SW— 846  methods  is  finalized,  the 
Agency  will  not  ha\e  to  finalize  certain 
SW-846  updates  (including  Draft 
Update  IVA)  through  the  rulemaking 
process. 

The  Draft  Update  I\'A  methods  have 
passed  EPA's  Technical  Workgroup 
review,  but  have  not  been  promulgated 
for  inclusion  m  SW-B46  and  the  RCRA 
regulations  As  noted  in  section  II  of  this 
document,  several  regulations  under 
subtitle  C  of  RCR.^  currently  require 
that  certain  SW-846  methods  be 
employed  Any  reliable  analvtical 
method  may  be  used  to  meet  other 
requirements  in  40  CFR  parts  260 
through  270  The  methods  listed  in 
Draft  Update  IX'.^  fall  m  the  category  of 
"any  reliable  method."  They  may 
currently  be  used  in  all  applications  for 
which  the  use  of  SW-846  methods  is 
not  mandatory.  The  methods  of  Draft 
Update  IVA,  however,  cannot  be  used 


for  compliance  with  required  u?es  of 
SW-846  methods,  The  Agency  also 
cautions  the  regulated  conun unity  to 
obtain  permission  from  the  appropriate 
regulating  entity,  if  required  under  State 
or  local  regulations,  before  using  these 
methods  for  non-mandatory 
applications. 

'Table  1  provides  a  listing  of  the 
fifteen  revised  SW— 846  methods  and 
five  revised  chapters  or  other  SW-846 
documents  found  in  Draft  Update  IVA, 
Table  1  also  identifies  those  parts  of 
each  method  or  chapters  on  which  the 
Agency  is  interested  in  receiving  public 
comment.  EPA  is  interested  in 
comments  from  the  public  on  the 
identified  parts  because  some  or  all  of 
their  text  represents  significant 
revisions  from  the  promulgated  version 
of  the  document  currently  in  SW-846, 
as  amended  by  Updates  I  through  ID. 

(Note:  Unless  otherwise  indicated  as  former 
sections,  the  section  numbers  in  Table  1  refer 
to  the  section  numbers  in  the  Draft  Update 
IVA  version  of  the  method.) 

Significant  revisions  include  text 
deletions,  additions,  or  other  revisions 
that  change  a  method's  procedure  or  the 
intent  or  meaning  of  the  text.  Significant 
revisions  do  not  include  typographical 
or  grammatical  corrections,  t^le 
reformatting  (where  the  information  is 
not  changsd).  logical  outgrov^s  of 
other  reviiions  (e.g.,  the  renumbering  of 
sections  to  account  for  the  addition  of 
a  new  section),  or  other  edits  that  are 
not  substantive  changes  to  text  intent  or 
the  analytical  procedure  (e.g.,  the 
replacement  of  "Teflon'"  with  "PTFE"). 
Nonsignificant  revisions  also  include 
the  movement  of  otherwise  unchanged 
information  to  another  appropriate 
location  in  the  method.  For  example, 
the  order  of  some  of  the  equipment 
listed  in  section  4.0  of  Methcid  8321B  is 
different  from  that  found  in  section  4.0 
of  Method  8321  A;  however,  much  of  the 
equipment  itself  has  not  changed. 
Therefore.  Table  1  lists  only  those  parts 
of  section  4.0  of  Method  8321B  which 
have  been  significantly  revised  (e.g., 
new  equipment  specifications).  The 
Agency  wall,  however,  consider 
comments  on  the  reordering  of 
otherwise  unchanged  information  in  the 
revised  methods  of  Update  IVA. 

Table  2  provides  a  listing  of  the 
thirteen  new  SW-846  methods  found  in 
Draft  Update  IVA.  Since  these  are  new- 
methods,  EPA  is  interested  in  comments 
on  the  content  of  all  sections  or  parts  of 
the  new  methods. 

Finally.  Table  3  identifies  the  forty- 
four  methods  to  be  integrated  or  deleted 
from  SW-846  as  part  of  I>aft  Update 
rVA.  All  but  one  of  these  methods  are 
individual ilame  or  graphite  furnace 
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atomic  abskjrption  methods.  The 
exception  is  Method  3810. 
"Headspace".  an  obsolete  headspace 
screening  method  which  has  been 
replaced  by  Method  5021,  "Volatile 
Oraanic  Compounds  in  Soils  and  Other 
Solid  Matrices  Using  Equilibrium 
Headspace  Analysis."  The  Agency 
expects  to  delete  Method  3810  because 
it  is  no  longer  needed  in  SW-846 
because  Method  5021  was  recently 
added  to  SW-846  as  part  of  Final 
Update  III.  Method  5021  can  be  used  for 


both  quantitative  analysis  and  screening 
applications. 

The  individual  atomic  absorption 
methods  are  being  deleted  as  part  of 
Drafl  Update  IVA  because  their 
inclusion  is  redundant  given  that  their 
procedures  and  target  analytes  have 
been  fully  integrated  into  revised 
Method  7000B  (see  Table  1)  or  new 
Method  7010  (see  Table  2),  the  general 
methods  for  the  techniques.  The  Agency 
is  interested  in  comments  on  these 
method  integrations  and  deletions.  As 


mentioned  earlier  in  section  11  of  this 
notice,  several  regulations  under 
subtitle  C  of  RCRA  currently  require 
that  certain  SW-846  methods  be 
employed.  Therefore,  the  methods 
contained  in  Draft  Update  IVA,  cannot 
be  used  for  compUance  with  required 
uses  of  SW-846  methods  and  remain  in 
effect  until  the  rule  to  remove  the 
required  use  of  SW-846  methods  has 
been  promulgated. 


Method  No. 


3015A  . 

3061/V-. 

3535A  . 
3645A  . 

6020A  . 
70006  . 
7471B  . 

60eiB  . 

8082A  . 

8141B  . 

82700  . 
8280B  . 

8290A  . 


8321B 


8330A 


Table  i  .—Revised  Methods  and  Chapters 


Method  or  chapter  title 


TaWe  of  Contents ~ 

Chapter  Two  — - 

Chapter  Three  - 

Chapter  Four  

Chapter  Five  

Microwave  Assisted  Actd  Digestion  of  Aqueous  Sarnples  and 

Extracts 
Microwave  Assisted  Acid   Digestion  ol   Sedimems.   SKxlges. 

Soils,  and  Oils 

So«K»-Phase  Extraction  (SPE)  

Pressunzed  Fluid  Extraction  (PE)  

Inductivefy  Coupled  Plasma— Mass  Spectrometry  

Flame  Atomic  ADsorptioo  Spectrophofometry 

Mercury  in  Sdid  or  SemisoM  Waste  (Manual  Cold-Vapor  Tech- 
nique). 
Orgainochlorine  Pesticides  by  Gas  Chromatography  

Pdychlorinated  Biphenyts  (PCBs)  by  Gas  Chromatography 


Organophosphorus  Compounds  by  Gas  Chromatography 


Semivolatile  Organic  Compounds  by  Gas  Chromatography/ 
Mass  Spectrometry  (GC/MS) 

Polychionnated  Diben20-p-Dioxir\s  and  Polychlonnated 
D*)en7oturans  by  High  Resolution  Gas  Chroma-tography/Low 
Resolution  Mass  Spectrometry  (HRGC/LRMS) 

Polychionnated  Dibenzo-dtoxins  (PCDDs)  arxl  Poly-chlonnated 
Dibenzofurans  (PCDFs)  by  High- Resolution  Gas  Chroma- 
tography/High- Resolution  Mass  Spectrometry  (HRGC/HRMS). 


Solvent-ExIractaWe  Nonvolatile  Compounds  by  High  Pertorrrv 
ance  Liquid  Chromatography/Thermo-spray/Mass  Spectrom- 
etry (HPLC/TS/MS)  or  Ultraviolet  (UV)  Detection. 


Nitroaromatics   and   Nitramines   by   High    Perlormance   Liquid 
Chromatography  (HPLC). 


Sections  or  parts  open  tor  comment 


AH  parts 
All  parts 
Alt  parts 
All  parts 
All  parts 
All  parts 

All  parts 


All  parts. 

V1-1.4;  2.1;  2.2:  3.3;  5.3.4; 
7.1.3;  7.1.5;  7.1.6;  7.3;  7.5; 
All  parts. 
AH  parts. 
7.1. 


5.42;  5.4.3; 
7.82;  7.9;  8  4 


5.5.4;  5.5.6;  7.1.1; 

;  9  4:  10. 


1.10;  22;  7.1;  7.3.12;  7.7.2;  7.7.3;  7.92;  7.102;  9  1;  9  5-9.8; 

10;  Tables  12,  15,  ar>d  16;  removal  oJ  kxmer  sec  7  7  6 
22;  2.3;  6.2;  7.1.1;  7.1.2;  7.4.1;  74.2;  7.43  1-743.3,  7.4.8; 

7.4.9;  7.6.10;  7.92;  7.10.2;  8.3.1;  8  32;  9.5,  95  1-9.5.3;  9.6; 

10;  Tables  11-16;  removal  o<  former  sees    7  10.4,  7.10.5. 

8.3.1.1  and  8.3.12 
1.1;  1.4;  2.1-2.3;  3.5;  5.1,  7.1,  7.1.1,  7.1.2.  7.2  2.  72  3;  7.5.1; 

7.8;  7.8.3;  7.8.4;  7.8.1-7.8.3;  8.1-8.3,  83.1-833;  84;  8.4.1- 

8  4  6;  8.5,  8.6;  9  3;  9.4;  10;  Table  4;  Tables  11-14;  removal 

of  former  sees.  8.3.3.1,  8  3.3.1.1-8.3.3.1.5,  8.3  3  2.  and  8  7, 

and  8.7.1-8.7.5. 
1.1;  12;  1.4.7;  7.3.6;  7.5.4;  7.5.4.1;  7.5.42;  9.8,  9.9,  10    'f  antes 

16,  17.  and  18. 
2.3.1;  2.3.2;  7.0;  7.3.6;  7.4.6;  7.5.4.4;  10;  Table  1  (footnote;. 


1.1;  2.3;  42;  42.1;  422;  4.321;  52.7;  5.4;  5.5;  5  6  6  8  6  4 
6.6;  6.7.1;  7.1;  7.1.1;  7.4.1.4;  7.42.2;  7.4.3.6;  7.4.5.3;  7.4.6.1 
7.4.6.5;  7.5.1;  7.5.1.4;  7.5.3.1-7.5.3.6;  7.7.1.4.3;  77.1.4.4 
7.7.4.4;  7.8.3;  7.8.4.3.1;  7  9.3;  7.9.52;  7  9  6:  8  3  1:  8.3.3 
9.1-96;  10;  Tat)le  7;  Tables  12-17;  Figures  1-6,  removal  of 
former  sees.  5.6.1.  5.62,  and  8.3.4.2.1. 

1.1;  1.2;  1.4;  1.5;  2.1.3;  2.1.4;  2.2.1;  22.3;  3.3;  3.4.2-3.4.5 
4.12;  4.1.32;  4.3;  4.3.1;  4.6.1-4.6.4;  4.7;  4.8;  4.10;  4.19;  58 
5.9;  5.11;  5.12;  5.16;  7.1;  7.1.3;  7.2.1.6;  7.3;  7.52.1;  7.5.22 
7.5.3.2;  7.6  1;  7.6.3;  7.7;  7.82.1;  7.822;  7  82  5;  7  8  3;  7.9 
7.9.1.  7  9  4:  7  102;  7.10.3;  7.11.1;  9.4;  10:  TaWe  i8  removal 
of  former  sees.  7.5.2.8,  82.4,  92,  92.1,  ana  9  2  2;  removal 
of  former  Tables  3,  10,  13,  14,  17,  18.  and  19. 

12;  2.3,  4.2.4,  7  1;  7.1.3;  7.32;  7.3.3;  7.42;  8.1;  8.2;  8.3;  8  4; 
8.4.1-8.4  4;  8.5;  8.6;  9.7-9.9;  10;  Table  2  (footnote).  Tables 
9-11;  removal  of  former  sees.  4.4  and  4.4.1 
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Table  2.— New  Methods 


Malhod 
No. 


Method  title 


3562  Suoeraitical    Fluid    Extraction    of 

Polychionnated  Biphenyis 

(PCBsi  anc  Organochlonne 
Pesticioes 

4500  Mercury  in  Son  5y  immunoassay 

4670  Tna2ine  HerbiaOes  as  Atrazme  m 

Water  Dy  Quantrtatrw'e 

'      Immunoassay 

620C  Field  Ponabie  X-Ray  Fluorescence 

Spectrometry  (or  the  Detemina- 
;ion  of  Elemental  Concentrations 
tn  Soil  and  Sediment 

6500  .--.  ,  Dissoivec  inorganic  Anions  m 
Aqueous  Matrices  by  Capillary 
Ion  Electrophoresis 

680C  Elemental  and   Speaated   Isotope 

Dilutior  Mass  Spectrometry 

7010  Graiphite  Furnace  Atomic  Absorp- 
tion Spectrophotometry  . 

7473  Mercury  in  Solids  and  Solutions  by 

Thermal  Decomposrtion,  Amal- 
gamation,   and   Atomic   Absorp- 

tion Spectrophotometry 

7474  I  Mercury    in    Sediment   and   Tissue 

Samples  by  Atomic  Fluores- 
cence Spectrometry 

300C  Determination   of  Water   in   Waste 

Matenals  by  Kan  Fischer  Titra- 
tion 

9'00i  Determination  of  Water  in  Waste 

Matenals  by  Quantitative  Cai- 
I      aum  Hydnoe  Reaction 

9074  TurtMdimetric     Screening     Method 

lor  Total  Recoverable  Petroleum 
Hyarocartx)ns  in  Soil 

9216  Potentiometnc  Determination  of  Ni- 

trite in  Aaueous  Samples  witn 
lon-seiective  Electrode 


Table  3.— Deleted  Methods 


Method 

No 


Method  title 


3810"  Headspace 

7020*'  .        Aluminum  (Atomic  Absorption.  Di- 
rect Aspiration) 

7040*'  Antimony   (Atomic  Absorption,   Di- 

rect Aspiration) 

7041c  Antimony  (Atomic  Absorption.  Fur 

nace  Technique) 

7060A<        Arsenic   (Atomic   Abscwption     fur 
nace  Technique) 

7080A^        Banum  (Atomic  Absorption.  Direct 
Aspiration) 

708  ir  Banum    (Atomic    Absorption,    Fur- 

nace Technique) 

709O-  Beryllium   (Atomic  Absorption    D^• 

rect  Aspiration) 

709 If  Beryllium  (Atomic  Absorption.  Fur- 

nace Technique) 

7130^    ..      Cadmium  (Atomic  Absorption.   Di- 
rect Aspiration) 

7131Ac        Cadmium  (Atomic  Absorption.  Fur- 
nace Technique) 

7140"  ....     Calaum  (Atomic  Absorption.  Direct 
Aspiration) 

7190"  ....     Chromium  (Atomic  Absorption,  Oi- 
rea  Aspiration). 


Table 

3  —Deleted  Methods— 

Continued 

M^hod 
No. 

Method  title 

7191c  ... 

Chromium      (Atomic     Absorption, 

Furnace  TecnntQue 

7200^ 

CotaH   (Atomic  ADsoro^o'-    Direct 

Aspiration) 

7201e  •- 

Cobalt    (Atomic    ADsorption.    Fur- 

nace Techmoue. 

7210"  .... 

Cooper  (Atomic  ADsorp'ior    Direct 

Aspiration ; 

721 1e  - 

Cooper    (Atomic    ADsorption.    Fur- 

nace Technique  1 

7380^    ... 

Iron  (Atomic  Abso'ptio'-   Oi-ec  As- 

piration) 

7381c  ... 

Iron   (Atomic  Absorption,   Furnace 

Technique) 

7d2'>  .. 

Lead    (Atomic    kosoro-\on     "ii'ec 

Aspiration) 

7421c  ... 

Lead  (Atomic  Absorptior    ^  j^nace 

Techniquej 

7430^  .... 

Lrthium  (Atomic  Aosorotior    Direct 

Aspiration) 

7450^ 

Magnesium     (Atomic      ^Dsorption, 

Direct  Aspiration' 

7460^  , 

Manganese     (Atomic     Absorption, 

Direct  Aspiration  1 

7461,- 

Manganese     (Atomic     Absorption, 

Furnace  Techniquei 

7480^ 

MolytXJenum    (Atomic    Absorption. 

Direct  Aspiration 

7481.-    . 

Molytxienum    (Atomic    Apsorptiori, 

Furnace  Techniquei 

7520^ 

Nickel   (Atomic   Absorption    Direct 

Aspiration/ 

7521c  ... 

Nickel    (Atomic    Absorption,    Fuf- 

nace  Method) 

7550^ 

Osmium    (Atomic    Absorption     D*- 

rect  Aspiration) 

7610^    . 

Potassium  (Atomic  Absorption    Di- 

rect Aspiration  i 

7740^     . 

Selenium  (Atomic  Absorption,    fur- 

nace Technique  i 

7760A" 

Silver    (Atomic    Absorption     Direct 

Aspiration) 

776 1,r 

Silver  (Atomic  Absorptior.   Fj^iace 

Technique) 

7770^  ... 

Sodium  (Atomic  Aosorptior     D'reC. 

Aspiration  i 

7780^  ... 

Strontium   (Atomic   Absorptio'-     D- 

rect  Aspiration) 

7840^ 

Thallium    (Atomic    Absorptior     0^ 

rect  Aspiration) 

784  V 

Thallium  (Atomic  Absorption,  Fu'- 

nace  Techniquei 

7870^  .... 

Tin  (Atomic  AbSOrptior^    Di'eC  As 

1      piration) 

7910^ 

.'  Vanadium  (Atomic  Aosorptior    D'- 

rect  Aspiration) 

791 U     . 

Vanadium      (Atomic      Absorption 

Furnace  Techniquei 

7950^ 

ZirK     (Atomic     Absorption      Di-ec 

Aspiration! 

7951c  .. 

Zinc  (Atomic  Absorption.   Furnace 

Technique) 

■ — Replaced  by  Method  502' 
"—Integrated  into  Method  7000B 
e -Integrated  into  Method  7010 


rV    Basis  for  Making  Draft  i   piidtf  T\"  \ 
.^vallable  and  .\ppnt  \  Pian>  im 
Finalizing  the  I  pdate 

For  previous  updates  to  SW-846.  EPA 
published  a  notice  of  proposed 
rulemaking  in  the  H-diras  Register, 
requested  public  commeni.  and 
subsequently  published  a  notice  of  final 
mlemaking.  This  process  was  necessary 
because,  as  noted  above,  the  use  of  some 
of  these  methods  is  required  by  some  of 
the  hazardous  waste  regulations  under 
subtitle  C  of  RCRA.  However,  for  Draft 
Update  rVA,  EPA  is  initially  publishing 
a  document  of  its  availability  and 
inviting  public  comment  on  the  Agency- 
reviewed  methods  and  chapters. 

EPA  believes  that  Draft  Update  IVA 
will  be  valuable  to  the  public  as 
guidance,  and  thus  has  taken  today's 
action  to  expedite  its  availability, 
instead  of  delaying  distribution  of  this 
update  to  coincide  with  publication  of 
a  notice  of  proposed  rulemaking.  EPA 
believes  this  approach  will  allow 
introduction  of  Draft  Update  IVA 
methods  to  the  public  in  a  more  timely 
manner  than  the  proposal  process, 
without  compromising  the  method 
review  and  approval  prt)cess  EPA  also 
believes  this  approach  will  allow  greater 
flexibility  in  the  use  of  guidance 
methods,  for  Regional,  State,  and  local 
agencies  as  well  as  industry;  and  will 
d!low  the  regulated  community  an 
opportunity  to  participate  early  in  the 
method  review  process  with  the 
submittal  of  comments  on  the  draft 
methods.  The  Agency  will  consider  all 
comments  received  on  Draft  Up>date 
IVA. 

As  noted  in  section  n  of  this 
document,  the  methods  in  SW-846  are 
currently  reqmred  by  some  of  the  RCRA 
regulations.  As  also  explained  in  section 
II  EP.*v  is  plarininc  to  *^ormally  propose 
.1.  the  Federal  Register    ne  removal 
from  the  Rr.R.*.  '■pt  ..aiions  certain 
requiremer.is  .v.  ^st  SW-846  methods. 
The  Agency  notes  that  none  of  the 
methods  in  Draft  Update  IVA  are 
required  for  use  in  defining  the 
hazardous  waste  characteristics.  EPA 
expects  that  the  methods  and  chapters 
uf  Draft  Update  IVA  will  remain  in  their 
current  .A.gency-reviewed  form  until  the 
S\V-846  deregulatory  rule  is  finalized. 
EP.^  hopes  to  then  revise  Draft  Update 
l\'.\.  as  appropriate,  in  response  to 
public  comment  and  plans  to  publish  a 
document  of  availability  in  the  Ferif-ral 
Register  for  the  final  update.  Trit 
publication  of  a  proposed  and  final  rule 
in  the  Federal  Register  f^r  Update  IVA 
will  not  c>e  necessar)  ciiice  the 
deregulatory  rule  has  been  finalized. 
Should  the  SW-846  deregulatory  rule  be 
proposed  but  not  finalized  in  a  timely 
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manner  and  should  EPA  delernune  ihat 
promulgated  versions  of  the  Update  IVA 
methods  are  needed  for  compliance 
purposes,  EPA  will  publish  a  notice  of 
proposed  rulemaking  and  a  final 
rulemaking  for  the  update. 

V   Request  for  Comment  on  the 
Removal  of  Chapter  Eleven  From  SW- 
846 

The  hazardous  waste  management 
regulations  for  permitted  facilities  (40 
CFR  264)  were  promulgated  in  )uly  1982 
under  subtitle  C  of  the  Solid  Waste 
Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976.  and  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA).  Subpart  F  under  these 
regulations.  Releases  From  Solid  Waste 
Management  Units,  sets  forth 
performance  standards  for  ground-water 
monitoring  systems  at  permitted 
hazardous  waste  land  disposal  facilities. 
A  manual  was  prepared  by  the  Office  of 
Solid  Waste  to  provide  guidance  for 
implementing  the  ground-water 
monitoring  regulations  for  regulated 
units  contained  in  40  CFR  264.  subpart 
F.  and  the  permitting  standards  of  40 
CFR  270.  In  1986,  EPA  released  two 
documents  relating  to  RCRA  ground- 
water monitoring,  specifically  the 
"RCRA  Groundwater  Monitoring 
Technical  Enforcement  Guidance" 
(TEG)  and  Chapter  Eleven  of  SW-846. 
entitled  "Groundwater  Monitoring."  In 
November  1992,  the  Agency's 
Groundwater  Monitoring  Program 
revised  the  technical  procedures  for 
TSDF  compliance  with  ground-water 
monitoring  requirements  and 
documented  the  procedures  in  a  1992 
document  entitled  "RCRA  Groundwater 
Monitoring  Draft  Technical  Guidance." 
However,  the  1986  version  of  Chapter 
Eleven  of  SW-846  was  not  updated  at 
that  time  in  conjunction  with  the  1992 
ground-water  monitoring  guidance,  and 
thus  the  chapter  remains  out  of  date.  At 
the  present  time,  most  of  the  regulated 
community  is  using  the  ground-water 
monitoring  guidance  issued  in  1992  as 
the  standard  for  RCRA  ground-water 
monitoring  compliance.  Therefore.  EPA 
would  like  to  remove  the  outdated 
Chapter  Eleven  of  SW-846,  and  replace 
it  with  a  referral  to  the  most  current 
version  of  the  ground-water  monitoring 
guidance  originally  issued  by  the  Office 
of  Solid  Waste  in  1992.  The  Agency  is 
requesting  comment  on  this  approach. 
EPA  is  currently  updating  the  November 
1992  ground-water  monitoring 
guidance.  However,  Chapter  11  will 
remain  in  SW-846  until  the  rule  to 
remove  the  required  use  of  SW-846  has 
been  finalized. 


Datud   .^prll  ZA.  1998. 
Matthew  Ha1«, 

Acting  Dinctor.  Office  of  Solid  Waste. 
[FR  Doc.  98-12309  Filed  S-7-98;  8:45  am) 
aiLUNQ  oooc 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204.  208,  213.  216,  217, 
219.  223,  225,  237,  242,  246,  247,  and 
253 

[DFARS  Casa  9  7--Oi06] 

Defense  Federal  Acquisition 
Regulation  Supplement,  Simplified 
Acquisition  Procedures 

agency;  Department  of  Defense  (DoD). 
action:  Proposed  rule  with  request  for 
comments. 

suikimary:  The  Director  of  Defense 
Procurement  is  proposing  to  amend 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  guidance  on 
simplified  acquisition  procedures  for 
consistency  with  the  reorganization  of 
simplified  acquisition  procedures  in  the 
Federal  Acquisition  Regulation  (FAR), 
and  for  consistency  with  FAR 
amendments  that  implemented 
provisions  of  the  Federal  Acquisition 
Streamlining  Act  of  1994. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before  July 
7,  1998,  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Susan  L.  Schneider.  PDUSD  (AAT) 
DP  (DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telefax  number  (703)  602-0350  Please 
cite  DEARS  Case  97-D306  in  all 
correspondence  related  to  this  issue. 
FOn  FURTHER  INFORMATION  CONTACT: 
Susan  Schneider.  (703)  602-0131. 

SUPPLEMENTARY  iNFORMATlON: 
A.  B<1(  ki;rnun(i 

This  prupostfd  rule  revised  DEARS 
Part  213  to  conform  to  the  revision  of 
FAR  Part  13  that  was  published  as  Item 
rv  of  Federal  Acquisition  Circular  97-03 
on  December  9,  1997  (62  FR  64916).  The 
rule  also  amends  other  parts  of  the 
DEARS  for  consistency  with  FAR 
amendments  that  implemented 
provisions  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355)  pertaining  to  simplified 
acquisition  procedures  (e.g., 
replacement  of  the  term  "small 
purchase"  with  the  term  "simplified 
acquisition").  The  FAR  amendments 


were  published  as  item  111  of  Federal 
Acquisition  Circular  90-29  (60  FR 
34741.  July  3,  1995)  and  Item  II  of 
Federal  Acquisition  Circular  90-40  (61 
FR  39189.  July  26.  1996). 

B  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Ri^ulatory 
Flexibility  Act,  5  U.S.C.  BOl,  er  .sec/  . 
because  the  rule  primarily  consists  of 
conforming  DF.^RS  amendment.s  and 
internal  Government  procedures  to 
implement  existing  F.AR  guidance 
pertaining  to  purchases  at  or  below  the 
simplified  acquisition  threshold.  An 
Initial  Rp^iilatory  Flexibility  .Analysis 
has  therefore  not  been  perfonned. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties 
Comments  from  small  entities 
concerning  the  affected  DF.ARS  subparts 
also  will  be  considered  in  accordance 
with  5  use.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DEARS  Case  97-D306  in 
correspondence. 

C.  Paperwork  Reduction  \c\ 

The  Papervsork.  Reductiun  .\v.\  does 
not  apply  because  the  proposed  rule 
does  not  impose  any  information 
collection  requirements  that  require 
Office  of  Management  and  Budget 
approval  under  44  U.S.C.  3501,  et  seq. 

list  of  Subjects  in  48  CFR  Parts  204, 
208, 213, 216,  217,  219,  223,  225,  237, 
242, 246, 247. and  253 

Government  procurement. 
Michel«  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  204,  208.  213. 
216, 217. 219, 223. 225.  237.  242.  246, 
247.  and  253  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204,  208,  213.  216.  217.  219,  223, 
225,  237.  242.  246. 247, and  253 
continues  to  read  as  follows; 

Authority:  41  U.S.C  421  and  48  CFR 

Chapter  \ 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Section  204.670-2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

204  670-2     Reportable  contracting  actions. 

•  •  •  •  • 

(c)  Summarize  on  tht"  monthly  DO 
Form  1057.  in  accordance  with  the 
instruction  in  253.204-71(a)(3). 
contracting  actions  that  support  a 
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contingency  operation  as  defined  in  10 
U.S.C.  101{a)(13).  or  a  humanitarian  or 
peacekeeping  operation  as  defined  in  10 
U.S.C.  230217).  and  that  obligate  or 
deobligate  funds  exceeding  $25,000  but 
not  exceeding  $200,000. 


204.804-1     (Amended] 

3.  Section  204.804-1  is  amended  in 
paragraph  (2)  by  removing  the  phrase 
"small  purchase"  and  inserting  in  its 
place  the  phrase  "simplified 
acquisition" 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

4.  Section  208.405-2  is  revised  to  read 
as  follows: 

208.405-2    Order  placement 

ID  When  ordering  from  schedules, 
ordering  offices — 

(i)  Mav  use  CD  Form  11.55.  Order  for 
Supplies  or  Services,  to  place  orders 
for — 

(A)  Commercial  items  at  or  below  the 
simplified  acquisition  threshold:  and 

(B)  Other  than  commerc:iai  items  at 
any  dollar  value  (see  213.307); 

(ii)  Shall  use  SF  1449,  Solicitation/ 
Contract/Order  for  Com.mercial  Items,  to 
place  orders  for  commercial  items 
exceeding  the  simplified  acquisition 
threshold  (see  FAR  12  204);  and 

(iii)  May  use  SF  1449  to  place  orders 
for  other  than  commenjial  items  at  anv 
dollar  value 

(2)  Schedule  orders  may  be  placed 
orally  if — 

(i)  The  Contractor  agrees  to  furnish  a 
delivery  ticket  for  each  shipment  under 
the  order  (in  the  number  of  copies 
required  by  the  orders  office).  The  ticket 
must  include  the — 

(A)  Contract  number; 

(B)  Order  number  under  the  contract; 

(C)  Date  of  order 

(D)  Name  and  title  of  person  placing 
the  order, 

(E)  Itemized  listing  of  supplies  or 
ser\'ices  furnished;  and 

(F)  Date  of  delivery  or  shipment;  and 
(ii)  Invoicing  procedures  are  agreed 

upon.  Optional  methods  of  submitting 
invoices  for  payment  are  permitted. 
such  as— 

(A)  An  individual  invoice  with  a 
receipted  copy  of  the  delivery  ticket; 

(B)  A  summarized  monthly  invoice 
covering  all  oral  orders  made  during  the 
month,  with  receipted  copies  of  the 
delivery  tickets  (this  option  is  preferred 
if  there  are  many  oral  orders);  or 

(C)  A  contracting  officer  statement 
that  the  Gcnernment  has  received  the 
supplies 

(3)  For  purchases  where  cash  payment 
is  an  advantage,  the  use  of  imprest 


funds  in  accordance  with  213.305  is 
authorized  when — 

(i)  The  order  does  not  exceed  the 
threshold  at  FAR  13.305-3(a);  and 

(ii)  The  contractor  agrees  to  the 
procedure 

(4)  The  Governmentwide  commercial 
purchase  card  may  be  used  to  place 
schedule  orders  in  accordance  with 
agencv  procedures 

5  Section  208.7204  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

208.7204    Procedures. 

(aj  Except  as  otherwise  provided  in 
F.'IR  or  DEARS,  planned  producers  shall 
be  solicited  for  all  acquisitions  of  their 
planned  items,  when  the  acquisition 
exceeds  the  simplified  acquisition 
threshold. 

•  *  «  •  « 

6.  Section  208.7305  is  amended  by 
revising  paragraph  (a){3)  to  read  as 
follows; 

208.7305    Contract  clause 

laj  •    •    ■ 

(3)  For  acquisitions  at  or  below  the 
simplified  acquisition  threshold. 
•         •         •         •         * 

7  Part  213  is  revised  to  read  as 

follows: 

PART  213— SIMPLIFIED  ACQUISITION 
PROCEDURES 

Subpart  213.2 — Actions  at  or  Below  the 
Micro-Purchase  Threshold 

Sec. 

213,270    Use  of  the  Governmentwide 

commercial  purchase  card 

Subpart  213.3 — Simplified  Acquisttion 
Methods 

213.302  Purchase  orders 

213.302-3     Obtaining  contractor  acceptance 

and  modifving  purchase  orders. 
213.302-5     Clauses. 

213.303  Blanket  purchase  agreements 
(BPAs). 

213.303-5    Purchases  under  BPAs. 

213.305  Imprest  funds  and  third  party 
drafts. 

213.305-1     General. 
213.305-3    Conditions  for  use. 

213.306  SF  44.  Purchase  Order— Invoice- 
Voucher. 

213.307  Forms. 

Subpart  213.4 — Fast  Payment  Procedure 
213  40i     Conditions  for  use. 

Authonty:  48  U.S.C.  421  and  48  CFR 
Chapter  1. 

Subpart  213.2— Actions  at  or  Below  the 
Micro- Purchase  Threshold 

213.270    Use  of  the  Governmentwide 
commercial  purchase  card. 

(a)  Do  not  award  a  purchase  order  or 
other  contract  m  an  amount  at  or  below 
the  micro-purchase  threshold  for  a 


commercial  item  unless  a  written 
determination  is  made  by  a  member  of 
the  Senior  Executive  Service,  a  flag 
officer,  or  a  general  officer,  that — 

(l)(i)  The  source  or  sources  available 
for  the  supply  or  service  do  not  accept 
the  Governmentwide  commercial 
purchase  card  (or  other  methods  of 
purchase  specified  in  paragraphs  (c)(1) 
through  (c)(3)  of  this  section;  and 

(ii)  The  contracting  activity  is  seeking 
a  source  that  accepts  the 
Governmentwide  commercial  purchase 
card  (or  other  methods  of  purchase 
specified  in  paragraphs  (c)(1)  through 
(c)(3)  of  this  section);  or 

(2)  The  nature  of  the  supply  or  service 
necessitates  use  of  a  purchase  order  or 
other  contract  so  that  terms  and 
conditions  can  be  specified  (e.g., 
purchase  of  safety  critical  parts  that 
require  Government  source  inspection). 

fb)  To  prevent  mission  delays, 
authority  to  make  the  written 
determination  specified  in  paragraph  (a) 
of  this  section  may  be  delegated  to  the 
level  of  the  senior  local  commander  or 
director. 

(c)  The  written  determination 
specified  in  paragraph  (a)  of  this  section 
is  not  required  when — 

(1)  Placing  an  order  or  call  against  an 
existing  contract  or  agreement; 

(2)  Using  a  purchase  method,  other 
than  a  purchase  order,  authorized  by 
FAR  part  13; 

(3)  Awarding  a  purchase  order  or 
other  contract  that  uses  the 
Governmentwide  commercial  purchase 
card  as  the  method  of  payment;  or 

(4)  Awarding  a  purchase  order  or 
other  contract  that  will  be  performed 
entirely  outside  of  any  state,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(d)  The  requirements  of  this  section 
do  not  preclude  the  use  of  required 
sources  of  supply 

Subpart  213.3 — Simplifieo  Acquisition 
Methods 

213.302     Purchase  of-ders 

213  302-3     Obtaining  contracto' 
acceptance  arKl  modifying  purchase  orae.'^s- 

I    Ktqaire  written  acceptance  of 
purchase  orders  for  classified 
acquisitions. 

(2)  Normally,  unilateral  modifications 
(see  FAR  43.103)  will  be  used  for— 

(i)  No-cost  amended  shipping 
instructions  if — 

(A)  The  amended  shipping 
instructions  modify  a  unilateral 
purchase  order,  and 

(B)  The  contractor  agrees  orally  or  in 
wTiting;  and 
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InJ  Any  change  nuUu  tjulure  work 
begins  if — 

(A)  The  change  is  within  the  scope  of 
the  original  order; 

(B)  The  contractor  agrees: 

(C)  The  modification  references  the 
contractor's  oral  or  written  agreement; 
and 

(D)  Block  13D  of  Standard  Form  30. 
Amendment  of  Solicitation/ 
Modification  of  Contract,  is  annotated  to 
reflect  the  authority  for  issuance  of  the 
modification. 

(3)  A  supplemental  agreement 
converts  a  unilateral  purchase  order  to 
a  bilateral  agreement  If  not  previously 
included  in  the  purchase  order, 
incorporate  the  clause  at  252.243-7001. 
Pricing  of  Contract  Modifications,  in  the 
Standard  Form  30.  and  obtain  the 
contractor's  acceptance  by  signature  on 
the  Standard  Form  30. 

213.302-6    ClauMS. 

Use  the  clause  at  252.243-7001. 
Pricing  of  Contract  Modifications,  in  all 
bilateral  purchase  orders. 

213.303     Blanket  purchase  agreements 
(BPAs). 

213.303-6    PurchaMS  under  BPAs. 

(b)  Individual  purchases  for 
subsistence  may  be  made  at  any  dollar 
value;  however,  the  contracting  officer 
shall  satisfy  the  competition 
requirements  of  FAR  part  6  for  any 
action  not  using  simplified  acquisition 
procedures. 

213.305     Imprest  fufxis  ary)  third  party 
drafts. 

213.305-1     Oerwral. 

(1)  As  a  matter  of  policy.  DoD  does 
not  support  the  use  of  cash  payments 
from  imprest  funds.  This  policy  is 
based,  in  part,  on  the  mandatory 
electronic  funds  transfer  requirements 
of  the  Debt  Collection  Improvement  Act 
of  1996  (Pub.  L.  104-134). 

(2)  On  a  very  limited  basis, 
installation  commanders  and 
commanders  of  other  activities  with 
contracting  authority  may  be  granted 
authority  to  establish  imprest  funds  and 
third  party  draft  (accommodation  check) 
accounts. 

(3)  Third  party  draft  accounts,  when 
established  in  accordance  with  DoD 
7000. 14-R,  DoD  Financial  Management 
Regulation.  Volume  5.  Disbursing  Policy 
and  Procedures — 

(i)  Provide  an  alternative  to  cash  and 
U.S.  Treasury  checks  when  the  use  of 
Government  purchase  or  travel  cards  is 
not  feasible; 

(ii)  Eliminate  the  need  for  cash  on 
hand  for  imprest  fund  transactions;  and 


linj  Lrive  issuing  activities  tne 
flexibility  to  issue  low-volume  and  low- 
dollar  value  payment  on  site. 

213.305-3    Conditions  fc  jse. 

(d)(i)  Use  ui  liiiui'oi  iuiiUS — 

(A)  Must  comply  with  the  conditions 
stated  in — 

(1)  DoD  7000.14-R.  DoD  Financial 
Management  Regulation.  Volume  5, 
Disbursing  Policy  and  Procedures;  and 

12)  The  Treasury  Financial  Manual. 
Part  4.  Chapter  3000.  Section  3020;  and 

(B)  Except  as  provided  in  paragraph 
(d)(ii)  of  this  subsection,  requires 
approval  by  the  Director  for  Financial 
Commerce.  Office  of  the  Deputy  Chief 
Financial  Officer,  Office  of  the  Under 
Secretary  of  Defense  (Comptroller). 

(ii)  Imprest  funds  are  authorized  for 
use  without  further  approval  for — 

(A)  Overseas  transactions  at  or  below 
the  micro-purchase  threshold  in  support 
or  a  contingency  operation  as  defined  in 
10  U.S.C.  101(a)(13)  or  a  humanitarian 
or  peacekeeping  operation  as  defined  in 
10  use.  2302(7);  and 

(B)  Classified  transactions. 

213.306  S'  44   pjfchas*  0'd«'  '"voice- 
Voucher. 

(a)(1)  The  micro-purchase  limitation 
applies  to  all  purchases,  except  that 
purchases  not  exceeding  the  simplified 
acquisition  threshold  may  be  made  for— 

(A)  Aviation  fuel  and  oil; 

(B)  Overseas  transactions  by 
contracting  officers  in  support  of  a 
contingency  operation  as  defined  in  10 
U.S.C.  101(a)(13)  or  a  humanitarian  or 
peacekeeping  operation  as  defined  in  10 
U.S.C.  2302(7);  and 

(C)  Transactions  in  support  of 
intelligence  and  other  specialized 
activities  addressed  by  part  2.7  of 
Executive  Order  12333. 

213.307  Forms. 

(a)  If  SF  Form  1449  is  not  used,  use 
DD  Form  1155  in  accordance  with 
paragraph  (b)(i)  of  this  section. 

(b)(i)  Use  DD  Form  1155.  Order  for 
Supplies  or  Services,  for  purchases 
made  using  simplified  acquisition 
procedures. 

(A)  The  DD  Form  1155  serves  as  a — 

(/)  Purchase  order  or  blanket  purchase 
agreement; 

[ii]  Delivery  order  or  task  order; 

(I'ij)  Receiving  and  inspection  report; 

[iv]  Property  voucher; 

(v)  Document  for  acceptance  by  the 
supplier;  and 

(vi)  Public  voucher,  whenoised  as — 

[A]  A  delivery  order; 

[B]  The  basis  for  payment  of  an 
invoice  against  blanket  purchase 
agreements  or  basic  ordering  agreements 
when  a  firm-fixed-price  has  been 
established;  or 


(O  A  purchase  order  for  acquisitions 
using  simplified  acquisition  procedures. 

(B)  The  DD  Form  1155  is  also 
authorized  for  use  for — 

{i)  Orders  placed  in  accordance  with 
FAR  Subparts  8.4,  8.6.  8.7.  and  16.5; 
and 

{ii)  Classified  acquisitions  when  the 
purchase  is  made  within  the  United 
States,  its  possessions,  and  Puerto  Rico. 
Attach  the  DD  Form  254,  Contract 
Security  Classification  Specification,  to 
the  purchase  order. 

(ii)  Do  not  use  Optional  Form  347. 
Order  for  Supplies  or  Services,  or 
Optional  Form  348.  Order  for  Supplies 
or  Services  Schedule-Continuation. 

(iii)  Use  Standard  Form  30, 
Amendment  of  Solicitation/ 
Modification  of  Contract  to — 

(A)  Modify  a  purchase  order;  or 

(B)  Cancel  a  unilateral  purchase  order. 


Subpart  213  4^- 
Procedure 


-Fast  Payrnent 


213  402     Conditions  tor  use 

jd,  iiitir.  iuiiai  orders  inav  wxceed  the 
simplified  acquisition  threshold  for — 

(i)  Brand-name  commissary  resale 
subsistence;  and 

(ii)  Medical  supplies  for  direct 
shipment  overspa^ 

PART  216— TYPES  OF  CONTRACTS 

ti.  5et,tion  216.2UJ-4  is  amended  in 
the  introductory  text  of  parat^raph  (a)  by 
adding  a  comma  after  the  word 
"Supplies";  and  by  revising  paragraphs 
(a)(i)  and  (b)(i)  to  read  as  follows: 

216  20^-4     Contract  clauses. 

laj  •    ■    ' 

(i)  The  total  contract  price  exceeds  the 
simplified  acquisition  threshold;  and 

•         •         *         *         • 

(b)*   *  • 

(i)  The  total  contract  price  exceeds  the 
simplified  acquisition  threshold;  and 


PART  217  -SPECIAL  CONTRACTING 
METHODS 

9.  Section  Z  17.7302  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

217  7302     Procedures 

*  •  •  •  * 

(b)  The  requirement  in  paragraph  (a) 
of  this  section  does  not  apply  to 
contracts — 

(1)  For  commercial  items;  or 

(2)  Valued  at  or  below  the  simplified 
acquisition  threshold. 

10.  Section  217.7504  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

21  7  7504     Limitations  on  price  increases. 

•  •  •  •  • 
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(a)  *   *    * 

(2)  Departments  and  agencies  mav 
specify  an  alternate  percentage  or 
percentages  for  contracts  at  or  below  the 
simplified  acquisition  threshold. 


PART  219— SMALL  BUSINESS 
PROGRAMS 

11.  Section  219  201  is  amended  by 
revising  paragraph  (c)(9)(A)  to  read  as 
follows: 

§  219.201     General  policy. 

«  «  «  •  • 

(c)*   •    * 

(9)  *    •    • 

(A)  Reviewing  and  making 
recommendations  for  all  acquisitions 
over  $10,000.  except  small  business 
reservations; 
•         •         •         «         * 

12.  Section  219,7001  is  amended  iii 
paragraph  [b)  by  revising  the 

introductory  text  and  paragraph  fb](1)  to 
read  as  foilows 

§210.7001     Applicability. 
tt         *         •  •  • 

(b)  Do  not  u.se  the  evaluation 
preference  in  acquisitions  that — 

(1)  Use  simplified  acquisition 
procedures; 


PART  223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

13.  Section  223.570—4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  223.570-4    Contract  clause. 

«         •  *  •  • 

(b)  Do  not  use  the  clause  in 
solicitations  and  contracts — 

(1)  For  commercial  items: 

12]  When  performance  or  partial 
performance  will  be  outside  the  United 
States,  its  territories,  and  possessions, 
unless  the  contracting  officer 
determines  such  inclusion  to  be  ui  the 
best  interest  of  the  (^vemment,  or 

(3)  When  the  value  of  the  acquisition 
is  at  or  below  the  simplified  acquisition 
threshold. 

PART  225— FOREIGN  ACQUISITION 

14.  Section  22.5  105  is  am.ended  by 
revising  paragraph  (5JtiiJ(BJ  to  read  as 
follows: 

§225  105     Evaluating  otters. 

•  »  ■  •  * 

(5)"    •    • 
(ii)  *    •    * 

(B)  "Domestically  produced  or 
manufactured  products"  under  smaJl 


business  set-asides  or  small  business 
reservations:  and 

•  •  *  •  * 

15,  Section  225.770-3  is  a.mended  by 
revising  paragraph  (a)  to  read  as  follows: 

§225.770-3     Exceptions, 

*  •  •  «         * 

(a)  Purcha.ses  at  or  below  the 
simplified  threshold: 


PART  237— SERVICE  CONTRACTING 

§  237.7302     (ArT>ende<l] 

16  Section  23  7.7302  is  amended  in 
the  third  sentence  by  removing  the 
reference  ■13.105"  and  inserting  in  its 
place  the  reference  "13.003(b)(1)". 

PART  242— CONTRACT 
ADMINISTRATION 

§  242.203     [Amended] 

17.  Section  242,203  is  amended  in 
paragraph  (a)(i)(P)  by  adding,  after  the 
semicolon,  the  word  "and",  in 
paragraph  (al(i)lQt  by  removing  ";  and" 
and  inserting  a  period  in  its  place;  and 
by  removing  paragraph  (a)(i)(R). 

PART  246— QUALITY  ASSURANCE 

18.  Section  246.370  is  amended  by 
revising  paragraph  fh)fl1  to  read  as 
follows 

§  246.370     Material  inspection  and 
receiving  repon.. 

«  «         •  «  • 

(b)*  *  * 

(1)  Contracts  awarded  using 
simplified  acquisition  procedures; 


PART  247— TRANSPORTATION 

19.  Section  247.271-3  is  amended  by 
revising  paragraphs  fb)(l)  and 
fb)(2)(iv)(B)  to  read  as  follows: 

§247.271-3     Procedures 

•  *         •  *  » 

(b)*   *   * 

(1)  Excess  requirements  are  those 
services  that  exceed  contractor 
capabilities  available  under  contracts. 
Use  simplified  acquisition  procedures  to 
satisfy  excessVequirements. 

(2)'*    *    * 

(iv)*    *    * 

(B)  Using  simplified  acquisition 
procedures 

*  *         •         «         • 

20.  Section  247.573  is  amended  by 
revising  paragraphs  (a)(2)  and  Cb)(2)  to 
read  as  follows: 

§  247  573     Solicitation  provision  and 
contract  clauses. 

(a)*  •  * 


(2)  Those  with  an  anticipated  value  at 
or  below  the  simplified  acquisition 
threshold. 

(b)*   *   • 

(2)  Those  with  an  anticipated  value  at 
or  below  the  simplified  acquisition 
threshold. 


PART  253— FORMS 

§253.204-70     lArrwrKJecT 

21.  Section  253.2U4-7U  is  amended  in 
the  introductory  text  of  paragraph 
(b)(13)(i)(E)  and  in  the  first  sentence  of 
paragraph  (b)(13)(i)(G)  by  removing  the 
reference  "13.202(c)(3)"  and  inserting  in 
its  place  the  reference  "13.303-2(c)(3)"; 
and  in  paragraph  [d)[5)[iv)[A)(2)  by 
removing  the  reference  "13.105"  and 
inserting  in  its  place  the  reference 
"13.003(b)(1)". 

22.  Section  253.204-71  is  amended  by 
revising  paragraph  (a)(3)  introductory 
text  and  paragraphs  (g)(2)(ii)(C)  and 
(i)(l)  to  read  as  follows: 

§253.204-71     DD  Form  105T  Monthty 
Contracting  Sumrriary  o'  Actions.,  $26,500 
or  Les& 

vaj   •    •    " 

(3)  rep>ort  actions  of  $25,000  or  less  in 
support  of  a  contingency  operation  as 
defined  in  10  U.S.C.  101(a)(13),  or  a 
humanitarian  or  peacekeeping  operation 
as  defined  in  10  U.S.C.  2302(7),  in 
accordance  with  the  instructions  in 
paragraphs  (c)  through  (j)  of  this 
subsection.  Report  actions  exceeding 
$25,000  but  not  exceeding  $200,000  in 
support  of  a  contingency  operation  as 
defined  in  10  U.S.C.  101(a)(13),  or  a 
humanitarian  or  peacekeeping  ojjeration 
as  defined  in  10  U.S.C.  2302(7),  on  the 
monthly  DD  Form  1057  as  follows: 
•        •        •        •        * 

(g)  •  •   * 
(2)  •   •  • 

(ii)  •  •  • 

(C)  Block  E2c.  SB  Set-Aside  Using 
Simplified  Acquisition  Procedures. 
Enter  actions  pursuant  to  FAR 
13.003(b)(1)  when  award  is  to  an  SDB, 
but  a  preference  was  not  applied. 
***** 

(i)  •   *  • 

(1)  Enter  the  total  number  and  dollar 
value  of  actions  in  support  of  a 
contingency  operation  as  defined  in  10 
U.S.C.  101(a)(13)  or  a  humanitarian  or 
peacekeeping  operation  as  defined  in  10 
U.S.C.  2302(7).  The  numbers  entered 
here  are  a  breakout  of  the  numbers 
already  entered  in  Sections  B  and  C. 
***** 

23.  Section  253.213  is  amended  by 
revising  the  section  heading;  by 
redesignating  paragraph  (e)  as  paragraph 
(f);  and  in  newly  designated  paragraph 
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lu  [>>  r"\  isin^  MM-  Kiuoductory  text  and 
paragraph  [flii]  to  read  as  follows: 

253.213     Simplified  acquisition  pfoc«<;     •■  > 
(SF»  18,  30.  44,  11M,  1449,  and  O^  s       n 
347,  and  348). 

(f)  DoD  uses  the  DD  Form  1155.  Order 
for  Supplies  or  Services,  instead  of  OF 
347;  and  Optional  Form  336. 
Continuation  Sheet,  instead  of  OF  348. 

(i)  Use  the  DD  Form  1155  as 
prescribed  in  213.307(b)(i)  and  in 
accordance  with  the  instructions  at 
253.213-70. 
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AOENCY:  Nuttuiial  Manite  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTiOfi;  Public  meeting. 

SwMMA.^r;  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  on  May  20 
and  21.  1998.  to  consider  actions 
affecting  New  England  Fisheries  in  the 
exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Wednesday.  May  20.  1998.  at  10  a.m. 
and  on  Thursday.  May  21,  1998.  at  8:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Seaport  Inn.  110  Middle  Street. 
Fairhaven.  MA  02719;  telephone  (508) 
997-1281   Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway.  Saugus.  MA 
01906-1097;  telephone (781) 231-0422. 
FO«  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Exetutive  Director.  New 
England  Fishery  Management  Council 
(781) 231-0422. 
SUPP*. '"MfV*""  MC'^nMA'-tON: 

WediittMidf .  Mtiy  ^o.  ; .i'd8 

After  introductions,  the  Council  will 
discuss  and  seek  approval  of  the  Tinal 
MonkTish  Fishery  Management  Plan 
(FMP)  prepared  jointly  with  the  Mid- 
Atlantic  Fishery  Management  Council. 
During  the  Groundnsh  Committee 
Report  to  follow,  the  committee  will 


recommend  approval  of  the  public 
hearing  document  for  Amendment  9  to 
the  Northeast  Multispecies  FMP  and  the 
accompanying  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS).  Measures  in  the  document 
include  revised  overfishing  definitions 
and  the  specification  of  optimum  yield 
to  be  consistent  with  the  reauthorized 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  a  prohibition 
or  possession  limit  for  Atlantic  halibut, 
a  possession  limit  for  winter  flounder  in 
the  Southern  New  England  and  Mid- 
Atlantic  stock  areas,  limits  on  the  use  of 
square  mesh  in  the  Gulf  of  Maine  and 
on  Georges  Bank  to  reduce  juvenile 
flounder  bycatch,  a  1-inch  increase  in 
the  winter  flounder  minimum  size,  a 
postponement  of  the  use  of  electronic 
vessel  monitoring  systems  while 
resolving  outstanding  related  issues, 
prohibition  of  the  use  of 
"streetsweeper"  trawl  gear,  modification 
the  Gulf  of  Maine  cod  trip  limit 
requirement  that  a  vessel  remain  in  port 
to  account  for  an  overage,  and 
application  of  the  Gulf  of  Maine  cod  trip 
limit  "running  clock"  system  to  all 
fisheries  managed  under  a  per-day  trip 
limit. 

During  the  afternoon  session,  the 
Habitat  Committee  will  seek  approval  of 
proposed  essential  fish  habitat 
designations  and  alternatives  for  red 
hake,  cod,  witch  flounder,  ocean  pout, 
and  Atlantic  herring  for  purposes  of 
preparing  a  public  hearing  document. 
The  committee  chairman  will  also 
provide  an  update  on  progress  to 
develop  alternatives  for  other  Council- 
managed  species.  Before  adjourning  for 
the  day,  the  Aquaculture  Committee 
will  recommend  final  action  on  a 
framework  adjustment  to  the  Sea 
Scallop  FMP  that  would  extend  the 
Westport  Scallop  Project  closure  for  18 
months. 


Thut 


\f 


1  '»Mfl 


liit^  V. I  Ml  111  II  v*iii  x-rn  approval  of  the 
Sea  Scallop  Amendment  7  public 
hearing  document  and  DSEIS.  Measures 
to  be  included  in  the  document  are: 
Days-at-sea  (DAS)  reductions,  scallop 
area  management,  and  a  DAS  leasing  to 
be  implemented  by  a  future  framework 
adjustment  to  the  FMP  An  industry- 
funded  vessel  buyout  program  will  also 
be  discussed.  During  the  Whiting 
Committee  Report,  the  Council  will  seek 
approval  of  measures  for  preparing  a 
public  hearing  document  and  DSEIS  for 
a  whiting  amendment  to  the  Northeast 
Multispecies  FMP.  Major  measures 
under  consideration  include  a 
moratorium  on  commercial  fiermits, 
whiting  trip  limits,  closed  areas,  mesh 


size  restrictions,  3-inch  mesh  areas, 
changes  to  the  Cultivator  Shoal  fishery 
regulations,  and  limits  on  the  amount  of 
fish  that  can  be  brought  in  with  a  mesh 
less  than  the  minimum  size. 

The  Council  will  sp^k  nrproval  of  a 
public  hearing  docu:*:      :id  DSEIS  for 
the  Atlantic  Her-  :;.  t\W  SU-a^::?^-^  will 


include  controller 


Ji.v.e^^  .u 


ishery. 


spawning  area  closures,  vessel/dealer 
operator  permit  requirements,  area 
management,  both  a  tarRst  total 
allowable  catch  (TA(     .i.i  T  XC  that 
triggers  a  managemei'  m  tir;    .  hsspI 
size  limits,  a  prohibit  on  ;::  ts:  iiit;  for 
the  purposes  of  meal  pro  !  n  '     :.     ::nits 
on  fishing  time,  and  rest.-    •.!  :  s    :. 
fishing  for  roe.  The  I)ni,jf)sr  (  ,:t  :;.••.•. 

will  review  rtH  r;:'  '  i;:n:T;;l*ee 
discussi   :  ^    I .':»'  :;  t'.'t,;;>^  vmU  conclude 
with  reports  from  the  Council 
Chairman.  ExecTiti\'p  Dirprtor 
Administrator,  .N"i-triHas*  Kt-w.iu:   \MfS 
(Regional  Administrator).  Nur-rtMst 
Fisheries  Science  Center  anci  Mii 
Atlantic  Fisherv  Mciikjtiju'nt  Council 
liaisons,  and  re[^"»  s.  I'i'vt"^  of  thp 
Coast  Guard  an c:  :*.it-  Atiantsi  stales 
Marine  Fisheries  Commission. 

.\nn()uri(  enipnt  of  an  Fxperimental 
Fishery  .\ppiKatK)n 

The  Regional  .Xdiruii.stratdr  ss 
considering  the  authorization  of  an 
experimental  fisherv  for  "jilvpr  hnVe 
(whiting)  in  the  Gulf  i>f  Man.e    1  ht 
experimental  fishery  wouii  neip  t. 
determine  appropriate  etar  •%  y<^■  area, 
and  season  for  a  sirwii!  iru",!;  fisher\  that 

WOlild  mPP*  the  'iv(  a''  .f;   ^T:'e,'-!<i  "f  "IP 
Nort'.eas!  ;;i..  ,:.s[_>fi  ;es  e\e;iipte<i 

fishery  program.  This  exfariiiien'a. 
fishery  would  inrluiie  !:;i>.;,t,.  a':ii:,s  of 
the  separator  tras    ev;ier;nienta    fshery 
conducted  in  the  sur::rT,erv    ■!  \--tu' 
1996.  and  1997.  Exe;;  red  '  sf   lu: 
p)ermits  to  cond  .  '  expernriei'a:  'ishing 
would  be  issi;e(:  •    ;  ar      pa'-.^^  vessels 
to  exempt  r:. >■■.'.   "•,::;  MAS   rnesn  size. 
!',  :  ■  i' :  :e'  t^ear  res",    '.oris  ;,f  ■;!e 
.Nu.^.l.ejs*  Muil.spt'ues  }-;sher) 
Management  Plan. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Act.  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice. 

Sp»>(itil    \i  (  omrTKKiations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  st;     :    !  '^e   irected  to  Paul 
J.  Howard  (see  ADDRESSESj  at  least  5 
days  prior  to  the  meeting  date. 
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Dated    \',„\   4     V-»st8 

(,arv  C   Matlock. 

National  Monne  Fishfrifs  >,t'r> );  e 
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Notices 


This  section  ol  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  deasions  and 
rulings,  delegations  ol  authority.  Iihng  ol 
petitions  and  applications  and  agency 
statements  ol  organization  and  functions  are 
examples  ot  documents  appeanng  in  this 
section 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Determination  to  Close  Meetings  of  the 
Director  s  Advisory  Committee 

May  4. 1998. 

The  Director's  Advisory  Committee 
(DirAC)  will  hold  meetings  in 
Washington.  DC.  on  May  11  and  12. 
1998.  and  at  Livennore,  CA  on  June  8 
and  9.  1998. 

The  entire  agenda  of  these  meetings 
will  be  devoted  to  specific  national 
security  policy  and  arms  control  issues. 
Pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2  §  10(d)  (1996).  I  have  determined  that 
the  meetings  may  be  closed  to  the 
public  in  accordance  with  5  U.S.C. 
§  552b(c)(l).  Materials  to  be  discussed  at 
the  meetings  have  been  properly 
classified  and  are  specifically 
authorized  under  criteria  established  by 
Executive  Order  12.958.  60  Fed.  Reg. 
19,825  (1995).  to  be  kept  secret  in  the 
interests  of  national  defense  and  foreign 
policy. 

This  notice  is  being  published  less 
than  15  days  before  the  first  meeting 
day,  because  of  recent  changes  in  the 
location  of  the  meetings. 
John  D.  Holum, 

Director,  U.S  Anns  Control  and  Disarmament 
Agency. 
[FR  Doc.  98-12436  Filed  S-6-98;  2:33  pm) 
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COMMi'TtE  FOR  PUHCHASL  f  ROM 
PEOPLE  WHO  ARt  BLlNO  OR 
SEVERELV  niSABit  D 


Procur* 


,  St    Additions 


AGENCY;  Cuinnuttue  tor  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 


Fcdrrd!  Kf^isler 
Vol.  63.  No.  89 
Friday.  May  8.  1998 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  8.  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway. 
Arlington.  VirRinia  22202-4302. 
FOR  FURTHER  INFO"MA"iON  CONTACT: 
Beverly  Milkman  iruJ)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  5.  16,  March  13  and  27.  1998. 
the  Committee  for  Pxirchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (63  FR  203, 
2658. 2659.  12438  and  14897)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  thqt  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 


Commodities 

Pen.  Black.  Ergonomic 

M.R.  013 
Pen.  Push  Cap.  Black 

MR.  019 
Pen.  Retractable.  Cushion  Grip,  Exec. 
"Aristocrat" 

7520-01-446-4500 

7520-01-446-4503 

7520-01-446-4504 

7520-01-446-4505 
Slacks.  Woman's 

8410-01-452-4900 

8410-01-452-4901 

8410-01-452-4902 

8410-01-452-4903 

8410-01-452-4904 

8410-01-452-4905 

8410-01-452-4906 

8410-01^52-4907 

8410-01-452-4908 

8410-01-452-4909 

8410-01-452-4910 

8410-01-452-4911 

8410-01-452-4912 

8410-01-452-4913 

8410-01-452-4914 

8410-01-452-4915 

8410-01-452-4916 

8410-01-452-4917 

8410-01-452-4918 

8410-01-452-4919 

8410-01-452-4920 

8410-01-452-4921 

8410-01-452-4922 

8410-01-452-4923 

8410-01-452-4924 

8410-01-452-4925 

8410-01-452-4926 

8410-01-452-4927 

8410-01-452-4928 

8410-01-452^929 

8410-01-452-4930 

8410-01-452-4931 

8410-01-452-4932 

841CM)l-452^933 

8410-01-452-4934 

8410-01-452-4935 

8410-01-452-4936 

8410-01-452-4937 

8410-01-452^892 

8410-01-452-4893 

8410-01-452-4894 

8410-01-452-4895 

8410-01-452-4896 

8410-01-452-4897 

8410-01-452-4898 

8410-01-452-4899 

8410-01-452-6192 

8410-01-452-6194 

Services 

Base  Supply  Center.  (GSA  Uncle  Sara's  Qub 
Supply  Center).  Norfolk.  Virginia. 

Food  Service.  Great  Lakes  Naval  Training 
Center.  Galley  535.  928  and  1128.  2703 
Sheridan  Road.  Great  Lakes.  Illinois. 

Janitorial/Custodial.  USARC  Headquarters, 
Fort  McPherson,  Georgia. 
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This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  unde,"-  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director 
(FR  Doc.  98-12258  Filed  S-7-98;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCr:  Committee  for  Pun.hase  From 

People  Who  .^re  Biinci  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposal(s)  to  add  to  the  Procurement 
List  services  to  be  furnished  b\' 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  Kine  8.  1998 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  .\re  Blind  or  Severeh 
Disabled.  Crvstal  Gateway  3.  Suite  310. 
1215  lefferson  Davis  Highway. 
Arlington.  Virginia  22202-1302 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  IS  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2,3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  Lomments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

1  certif>'  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
ser\'ices  to  the  Government. 

2  The  action  does  not  appear  to  ha\'e 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
servic:es  to  the  Go\ernment. 


4,  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
O  Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List, 
Comments  on  this  certification  are 
invited.  Commenters  should  identify'  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Base  Supply  Center,  Dyess  Air  Force  Base. 
Texas 
NPA:  San  Antonio  Lighthouse,  San 
.Antonio  Texas 
Base  Supply  Onter  Bangor  Submarine  Base. 
Bangor,  Washington 
NPA  Peninsula  Services.  Bremerton, 
Washington. 
Base  Supply  Center.  Naval  Air  Station, 
Whidbey  Island.  Washington 
.SPA  Peninsula  Services.  Bremerton, 
Washington 
Operation  of  Individual  Equipment  Element 
Stor^  Dyess  .Mr  Force  Base,  Texas 
NP.A  San  Antonio  Lighthouse,  San 
Antonio.  Texas, 
Beverly  L.  Milkman, 
Expcutive  Director 
[FR  Doc.  98-12259  Filed  5-7-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphenc 
Administration 

Processed  Product  Family  of  Forms. 
Proposed  Collection;  Comment 
Request. 

SUMMARY:  The  Department  of 

Commerce,  as  part  of  Us  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  c  omment  on 
proposed  and.'or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  .\cX  of  199,S. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  luly  7,  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Depa.rtment  of 
Commerce.  Room  5327,  14th  and 
Constitution  ,'\venue.  NW,  Washington 
IX  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrumentlsl  and  mstrucnions  should 


be  directed  to  Steven  Koplin,  Fisheries 
Statistics  and  Economic  Division  (F/ 
STl),  Office  of  Science  and  Technology. 
National  Marine  Fisheries  Service,  1315 
East-West  Hwy,  Silver  Spring,  MD 
20910. (301)  713-2328 

SUPPLEMENT  APv   :SFO^MA'   3N 

1.  ,'\bstract 

This  is  a  survey  of  fish  and  shellfish 
processing  plants  and  firms  that  sell 
these  products  wholesale,  and  it  asks  for 
information  on  the  volume  and  value  of 
products  processed.  Wholesalers  are 
asked  to  identify  the  top  species  sold. 
These  data  are  required  to  carry  out 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  use.  1801  et,  seq,)  as 
amended.  Data  from  this  survey  are 
used  in  economic  analyses  to  estimate 
the  capacity  and  extent  of  which  U.S. 
fish  processors  utilize  domestic  harvest. 

n.  Method  of  Collection 

Form  88-13  is  conducted  annually  via 
a  survey  form  mailed  to  fish  and 
shellfish  processors.  Form  88-1 3c  is 
conducted  monthly  via  a  form  mailed  to 
fish  reduction  plants  during  the  season. 

m.  Data 

OhfB  Number  0648-0018, 

Foum  Number:  88-13  Fishery 
Products  Report  (Annual).  88-1 3c  Fish 
Meal  and  Oil  Report  (Monthly). 

Tyj>e  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1.240. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  620. 

Estimated  Total  Annual  Cost  to 
Public:  No  cost  to  the  public  other  than 
the  time  required  to  fill  out  the  forms. 

rv.  Request  for  Qmunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 


2 '.  I }  t  ^ 


!  .-,!,■! 


Kf<:;i'>?''r 


\r,\   B    iqmR  'Notices 


included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  4.  19998 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  OrganizatJon. 
(FR  Doc  98-12245  Filed  5-7-98;  8:45  ami 
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DEPAR'MKN'  OF  COMMERCE 

Administration 

Survey  .5'  intenr  and  Capacity  to 
Harvest  and  Proc«««  Fi«h  and 
Shellfish  (Northwaat  Region) 

action:  Proposed  Collection;  Comment 
Request.  

summary;  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  use.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  7,  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue,  NW.  Washington. 
DC  20230. 

FOR  FURTbfcR  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  William  L.  Robinson. 
NMFS.  7600  Sand  Point  Way  NE. 
Seattle.  WA  98112,  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Preseason  survey  information 
collected  from  the  groundfish  industry 
helps  provide  (1)  the  capacity  and 
extent  to  which  U.S.  fishing  vessels  will 
annually  harvest  the  optimum  yield 
specified  for  a  fishery;  (2)  the  portion  of 
that  optimum  yield  which  will  not  be 
harvested  by  U.S.  fishing  vessels,  and 
can  therefore  be  made  available  to 
foreign  vessels;  and  (3)  the  capacity  and 
extent  to  which  U.S.  fish  processors  can 
annually  process  that  portion  of  the 
optimum  yield  that  will  be  harvested  by 
U.S.  vessels. 

Pacific  whiting,  the  species  most  often 
available  to  foreign  and  joint  venture 
operations  in  the  past,  recently  has 


become  fully  "Americanized" 
(processed  by  U.S.  processors  only). 
However,  Americanization  of  other 
species  is  not  assured,  and  therefore  the 
need  for  the  survey  continues.  In 
addition,  there  has  been  an  increased 
need  to  determine  the  intent  and 
capacity  of  segments  of  the  domestic 
industry,  particularly  with  respect  to 
resource  allocation  among  user  groups. 
Therefore,  the  survey  continues  to  be  an 
appropriate  and  important  tool  to  assist 
in  groundfish  management. 

n.  Method  iifroIIfM  tion 

The  surv  ey  consists  of  a  written  data 
collection  instrument  for  U.S.  fish 
processors,  and  U.S.  fishers  of 
groundfish  off  the  coasts  of  Washington. 
Oregon,  and  California.  The  survey  form 
will  be  returned  to  NMFS  (NWR)  by 
mail.  fax.  electronic  mail,  or  in  person. 

III.  Data 

OMB  Number:  0648-0243. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit  (owners  or  operators  of  vessels 
that  catch  or  process  fish  in  ocean 
waters  0-200  nautical  miles  offshore 
Washington.  Oregon,  and  California). 

Estimated  Number  of  Respondents: 
60. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  capital  expenditures 
required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  May  4.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Orgpnixation. 
IFR  Doc.  98-12246  Filed  5-7-98;  8:45  am] 
sauNQ  COOC  M^O-U-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Individual  Fishing  Quota  Program  for 
Pacific  Halibut  and  Sabtefish 

ACTION:  Proposed  toiiettion,  comment 
request. 

SUMMARY:  The  Department  of 
Conunerce.  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  7,  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Liiiad  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327,  14th  and 
Constitution  Avenue.  NW.  Washington 
DC  20230 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  adtiitaji.til  iriformation  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Lepore,  National 
Marine  Fisheries  Service,  P.O.  Box 
21668.  Juneau.  AK  99802  (907-586- 
7228). 
SUPPLEMEhrrARV  INFORMATION: 

1    .\bstract 

Participants  of  the  Individual  Fishing 
Quota  Program  for  Pacific  halibut  and 
sablefish  managed  by  the  National 
Marine  Fisheries  Service  (NMFS). 
Alaska  Region,  are  required  to  report 
certain  information  to  NMFS.  This 
information  is  used  for  monitoring  and 
managing  Pacific  halibut  and  sablefish 
caught  with  fixed  gear  in  and  off 
Alaska's  waters  for  purposes  of 
conservation  of  the  fisheries  and 
enforcement  of  fisheries  regulations. 

II.  Method  of  Collection 

Information  is  collected  by  forms  and 
electronic  reporting.  Forms  are  used  for 
Notification  of  Inheritance,  Application 
for  Transfer,  Corporation  or  Partnership 
Eligibility,  Registered  Buyer 
Application,  Application  for  Additional 
Carti,  Shipment  Report,  Application  for 
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Replacement,  and  .Appeals  Eiectronu 
reporting  is  used  for  Prior  Notice  of 
Landing,  Permission  to  Land,  Vessel 
Clearance,  landing  Report,  and 
Transshipment  Notice. 

m.  Data 

OMB  Number:  0648-0272. 

Form  Number:  None 

Type  of  Review:  Regular  Submission, 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations 

Estimated  Number  of  Respondents: 
65,120. 

Estimated  Time  Per  Response  4  hours 
for  Appeals.  1  hour  for  Notification  of 
Inheritance.  2  hours  for  Application  for 
Transfer.  2  hours  for  Corporation  or 
Partnership  Eligibility.  0.5  hour  for 
Registered  Buyer  Application,  0.5  hour 
for  .Application  for  an  Additional  Card. 
0  2  hour  for  Prior  Notice  of  Landing,  0,1 
hour  for  Permission  to  Land,  0.1  hour 
for  Vessel  Clearance,  0.2  hour  for 
Landing  Report.  0.1  hour  for 
Transshipment  Notice.  0.2  hour  for 
Shipment  Report,  and  0,5  hour  for 
Application  for  Replacement. 

Estimated  Total  Annual  Burden 
Hours:  16,670  hours, 

Estjmated  Total  Annual  Cost  to 
Public:  $0  (no  capital  expenditures). 

IV,  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
tw:hnology 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
ihev  also  will  become  a  matter  of  public 
record 

Dated   Mav4.  1998 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  EXx;   98-12247  Filed  5-7-98.  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-301-602] 

Certain  Fresh  Cut  Flowers  From 
Colombia;  Preliminary  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review 

agency:  Import  .Administration. 
International  Trade  Administration, 
r>partment  of  Commerce 
ACTION:  Notice  of  preliminary  results  of 
antidumping  dutv  changed 
circumstances  revieu 

SUMMARY:  In  response  to  a  request  by 

Flores  El  Talle  S.A,,  the  Department  of 
Commerce  is  conducting  a  changed 
circumstances  review  to  confirm  that 
the  revocation  granted  to  the  Flores 
Colombianas  Group  is  applicable 
equally  to  Flores  El  Talle  5, .A.  The 
antidumping  duty  order  was  revoked 
with  respect  to  the  Flores  Colombianas 
Group  m  the  fourth  administratjive 
review.  In  this  changed  circumstances 
review,  the  Department  of  Commerce 
has  examined  in  detail  Flores  E!  Talle 
S.A.  and  its  relationship  with  the  Flores 
Colombianas  Group,  .As  a  result  of  lhi.s 
review,  the  Department  of  Commerce 
preliminarily  finds  that  Flores  El  Talle 
S  .A   is  a  membier  of  the  Flores 
Colombianas  Group  and,  as  such,  is 
subject  to  the  revocation  which  applies 
to  the  Flores  Colombianas  Group. 
EFFECTIVE  DATE:  May  8,  1998 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Malmrose  or  Stephanie  Hoffman  AD/ 
CVT)  Enforcement,  Office  1,  Import 
Administration.  International  Trade 
Administration.  United  States 
Department  of  Commerce.  Washington, 
DC  20230:  telephone   (202)  482-.'^414  or 
(202)  482^198.  respecHvely 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  .Act  of  19,30.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act,  In  addition,  unless 
otherwise  indicated,  all  citations  to 
section  351  of  the  regulations  of  the 
Department  of  Commerce  ("the 
Department")  are  to  the  current 
regulations,  as  published  in  the  Federal 
Register  on  May  19,  1997  (62  FR  27296! 
SUPPt-EMENTARY  INFORMATION: 

Background 

In  the  final  results  of  the  fourth 
administrative  review  (see  .59  FR  15159: 
March  31,  1994).  the  antidumping  duty 


order  on  certain  fresh  cut  flowers  from 
Colombia  was  revoked  with  respect  to 
the  Flores  Colombianas  Group,  based  on 
three  consecutive  administrative 
reviews  in  which  the  Department 
determined  that  the  Flores  Colombianas 
Group  was  not  selling  the  subject 
merchandise  at  less  than  fair  value  in 
the  United  States. 

During  the  ninth  administrative 
review,  Flores  El  Talle  S.A.  ("Flores  El 
Talle")  notified  the  Department  in  an 
August  23, 1996,  letter  that  the  company 
had  been  created  in  the  summer  of  1991, 
within  the  context  of  the  Flores 
Colombianas  Group  and  that  Flores  El 
Talle  and  the  Flores  Colombianas  Group 
share  common  ownership  and 
management.  The  letter  requested  that 
the  Department  confirm  that  the 
revocation  of  the  antidumping  duty 
order  with  resp)ect  to  the  Flores 
Colombianas  Group  is  applicable 
equally  to  Flores  El  Talle.  In  the  final 
results  of  the  ninth  review,  the 
Department  determined  that  Flores  El 
Talle  had  no  entries  during  the  POR, 
rescinded  the  review  with  respect  to 
Flores  El  Talle.  and  stated  that  it  would 
initiate  a  changed  circimistances  review 
to  examine  whether  Flores  El  Talle 
'.houlc  b>  •subject  to  the  revocation 
wiM'.  r  a[ ;  lies  to  the  Flores 
Colombianas  Group  (see.  Certain  Fresh 
Cut  Flowers  from  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53287,  53303;  October 
14. 1997).  The  Department  initiated  the 
changed  circumstances  review  on 
October  15,  1997  (62  FR  at  53593).  The 
Department  is  conducting  this  changed 
circumstances  review  in  accordance 
with  section  751(b)  of  the  Act  and  19 
CFR  351.216(d)  of  the  Department's 
regulations. 

Scope  of  Review 

The  scope  of  the  order  under  review 
IS  shipments  of  certain  fresh  cut  flov>rers 
from  Colombia  (standard  carnations, 

miniature  (spray)  carnations,  standard 
chrvsantnemums  and  pompon 
chrv'san'tierTivims).  These  products  are 
currentU  ;  iass:f";fih!e  ,:nder  item 
numbers  Jbi'  v  ^     'J'    0603.10.70.10, 
0603  10  70  J ;    a;  c    .h"i  10.70.30  of  the 
Harmonizec  Tar."  S.  ::eri:;'e  (HTS). 
.Althougr.  ;ri(-  liT^  :.,.:';'><^'-^  are 
provided  for  con\  p-.f-rce  and  customs 
purposes,  tiie  written  aescription  of  the 
scope  is  dispositive. 

Preliminary  .Analysis. 

This  review  covers  one  producer  of 
the  subject  merchandise,  Flores  El  Talle, 
an  entity  created  within  the  context  of 
the  Flores  Colombianas  Group,  a  group 
of  producers  and  ejqporters.  The 
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DepartineiU  has  rwvokud  th«  ordur  with 
respect  to  that  group.  The  Department 
has  examined  the  question  of  whether 
Flores  El  Talle  should  be  assigned  a 
cash  deposit  rate  equal  to  the  "all 
others"  rate,  or  be  subject  to  Flores 
Colombianas  Group's  revocation.  If  the 
Department  determines  that  Flores  El 
Talle  should  be  collapsed  with  the  other 
companies  comprising  the  Flores 
Colombianas  Group  and  treated  as  a 
single  entity  in  the  production  and  sale 
of  the  subject  merchandise,  its 
shipments  would  not  be  subject  to 
suspension  of  liquidation  or 
antidumping  duty  deposit  requirements 
under  this  order  because  the  revocation 
applicable  to  the  Flores  Colombianas 
Group  would  be  applicable  equally  to 
Flores  El  Talle. 

As  stated  above,  the  antidumping 
order  was  revoked  with  respect  to  the 
Flores  Colombianas  Group,  effective 
May  31.  1994.  During  the  three 
consecutive  review  periods  on  which 
the  revocation  was  based  (March  1,  1988 
to  February  28.  1991)  the  Flores 
Colombianas  Group  was  comprised  of 
four  entities:  (1)  Agrosuba  Ltda..  (2) 
Flores  Colombianas  Ltda..  (3)  Jardines 
de  los  Andes  SA.  and  (4)  Productos  El 
Cartucho  SA.  On  July  18.  1991,  Flores 
El  Talle  was  set  up  to  acquire  the  assets 
and  liabilities  of  f^lores  El  Cielo  Ltda.. 
a  company  that  did  not  produce  or 
export  subject  merchandise.  Flores  El 
Talle  began  to  produce  the  subject 
merchandise  in  the  second  half  of  1991. 

The  question  under  review  is 
whether,  after  its  inception.  Flores  El 
Talle's  affiliation  with  the  Flores 
Colombianas  Group  and  the  manner  in 
which  operations  were  conducted  were 
such  that  Flores  El  Talle  should  be 
collapsed  with  the  other  companies 
already  comprising  the  Flores 
Colombianas  Group  and  treated  as  a 
single  entity  and.  therefore,  subject  to 
the  revocation  applicable  to  the  Flores 
Colombianas  Group. 

According  to  section  351.401(f)  of  the 
Department's  regulations,  in  order  for 
the  Department  to  collapse  two 
producers,  i.e..  treat  them  as  a  single 
entity,  the  Department  must  Find  that. 
(1)  the  producers  are  affiliated  under 
section  771(33)  of  the  Act.  (2)  the 
producers  have  production  facilities  for 
similar  or  identical  products  that  would 
not  require  substantial  retooling  in  order 
to  restructure  manufacturing  priorities, 
and  (3)  there  is  a  significant  potential 
for  the  manipulation  of  price  or 
production  (see  also.  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  From 
Taiwan,  62  FR  51427.  51436  (October  1, 
1997),  VCollated  Roofing  Nails  From 
Taiwan")  and  Grey  Portland  Cement 
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ana  cimKer  rroin  Mexico  rinal  Results 
of  Antidumping  Administrative  Review, 
62  FR  17148,  17155  (April  9,  1997)). 

First,  we  find  that  because  Flores  El 
Talle  and  the  Flores  Colombianas  Group 
are  under  common  ownership  and 
control,  these  companies  are  affiliated 
under  sections  771(33)(E)  and  (F)  of  the 
Act.  (For  more  information  on  common 
ownership,  management,  and  control  of 
Flores  El  Talle  and  other  members  of  the 
Flores  Colombianas  Group,  see,  Flores 
El  Talle's  August  23.  1996,  submission.) 
Second,  the  evidence  on  the  record 
demonstrates  that  Flores  El  Talle  does 
have  production  facilities  for  similar  or 
identical  products.  Although  Flores  El 
Talle  is  not  currently  a  producer  of  the 
subject  merchandise  (due  to  soil 
infestation  with  "fusarium 
oxysporium,"  Flores  El  Talle  ceased 
production  of  the  subject  merchandise 
in  December  1995),  it  still  has  the 
capability  of  producing  the  subject 
merchandise  and  substantial  work 
would  not  be  required  in  order  to 
restructure  production  priorities  (see. 
Collated  Roofing  Nails  From  Taiwan.  62 
FR  at  51436). 

We  also  determine  that  the  third 
criterion  of  our  collapsing  inquiry  is 
met.  According  to  section  351.401(f)(2) 
of  the  Department's  regulations,  in 
determining  whether  there  is  a 
significant  potential  for  manipulation  of 
price  or  production,  the  Department 
may  consider  factors  such  as  (1)  the 
level  of  common  ownership.  (2)  the 
extent  to  which  managerial  employees 
or  board  members  of  one  firm  sit  on  the 
board  of  directors  of  an  affiliated  firm; 
and  (3)  whether  business  operations  are 
intertwined,  such  as  through  shared 
sales  information,  involvement  in 
production  emd  pricing  decisions,  the 
sharing  of  facilities  or  employees,  or 
significant  transactions  between  the  two 
enterprises. 

As  stated  previously.  Flores  El  Talle 
has  common  ownership,  management, 
and  control  with  other  companies  in  the 
Flores  Colombianas  Group.  Flores  El 
Talle  has  only  existed  in  the  context  of 
the  Flores  Colombianas  Group,  and  all 
five  companies  of  the  Flores 
Colombianas  Group  share  information, 
supplement  sales  efforts,  and  coordinate 
pricing  and  business  strategy  with  one 
another.  Sales  and  marketing  personnel 
for  the  subject  merchandise  are  shared 
by  all  five  members  of  the  Flores 
Colombianas  Group,  and  Flores  El  Talle 
has  joint  offices  with  two  other 
companies  in  the  Flores  Colombianas 
Group,  Agrosuba  and  Flores 
Colombianas  Ltda.,  to  handle 
purchasing,  accounting  and 
communication  requirements. 


Prpliminar-v  Results  of  the  Review 

Applying  itie  evidence  on  the  record 
to  the  collapsing  inquiry  set  forth  above, 
we  find  that  (1)  Flores  El  Talle  and  the 
Flores  Colombianas  Group  are  affiliated 
under  sections  771(33)(E)  and  (F)  of  the 
Act;  (2)  the  production  facilities  are 
essentially  similar  so  that  they  would 
not  require  substantial  work  to 
restructure  manufacturing  priorities; 
and  (3)  there  are  intertwined  business 
operations,  common  management  and 
board  members,  and  coordination  of  the 
production  and  sales  strategies  such  that 
there  exists  significant  potential  for 
price  or  production  manipulation 

Based  on  this  analysis,  we 
preliminarily  determine  that  it  is 
appropriate  to  collapse  Flores  El  Talle 
into  the  Flores  Colombianas  Group 
Therefore,  we  intend  to  treat  Flores  El 
Talle  as  part  of  the  Flores  Colombianas 
Group  and  apply  the  revocation  from 
the  antidumping  duty  order  with 
respect  to  the  Flores  Colombianas  Group 
to  Flores  El  Talle.  If  this  revocation  is 
applied  to  Flores  El  Talle,  it  will  apply 
to  all  unliquidated  entries  of  this 
merchandise  produced  by  Flores  El 
Talle.  exported  to  the  United  States  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  May  31, 
1994,  which  is  the  effective  date  of  the 
revocation  from  the  order  for  the  Flores 
Colombianas  Group.  If  the  final  results 
of  this  changed  circumstances  review 
remain  unchanged,  we  will  instruct  the 
U.S.  Customs  Service  to  release  an\ 
cash  deposit  or  bond  and  liquidate  the 
entries  without  regard  for  antidumping 
duties  (see,  19  CFR  351.222(g)(4)) 

Interested  parties  may  request  a 
hearing  within  ten  days  of  publication 
of  these  preliminary'  results  If 
requested,  a  hearing  will  be  held  the 
37th  day  after  publication  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  hmited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs  The  case 
briefs  and  rebuttal  briefs  must  be  ser\  ed 
on  interested  parties  in  accordance  with 
19  CFR  351.303(f)(3)(i)  The  Department 
will  pubhsh  the  final  results  of  this 
changed  circumstances  review .  which 
will  include  the  results  of  its  analysis 
raised  in  any  such  written  comments. 
This  changed  circumstances  review  and 
notice  are  in  accordance  with  19  CFR 
351.216. 
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Dated:  Mav  1.  1998. 
Robert  S   LaRussa. 

As.^istJtU  Sfcn-tnr,'  for  Import 

Acini  irustnjtion 
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BILUNG  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-670-8481 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China; 
Initiation  of  New  Shipper  Antidumping 
Administrative  Review 

AGENCY;  import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTJON:  Notice  of  initiation  of  new 
shipper  antidumping  Administrative 
Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  request 
from  .N'ingbo  Nanlian  F'rozen  Foods 
Company.  Ltd.  (N'ingbo  .Nanlian)  to 
conduct  a  new  shipper  administrative 
review  of  the  antidumping  duty  order 
on  freshwater  crawfish  tail  meat  from 
the  People's  Republic  of  China  (PRC), 
which  has  a  September  anniversary 
date.  In  accordance  with  the 
Department's  current  regulations,  we  are 
initiating  this  administrative  review 
EFFECTIVE  DATE:  May  8.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leah  Schwartz  c  .Maureen  Flannery, 
AD/CVD  Enforcement,  Import 


Administration,  Intemational  Trade 
Administration.  US  Department  of 
Commerce   14th  Street  and  Constitution 
Avenue,  N  W  .  Washington.  D.C.  20230; 
telephone:  (202)  482-3782  or  (202)482- 
3020.  respectively 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuarv-  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwi.se  indicated, 
all  citations  to  the  Department  s 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351, 
62  FR  27295  (May  19,  1997). 

Background 

On  March  27,  1998.  the  Department 
received  a  timely  request,  in  accordance 
with  section  751  (a)(2)(B)  of  the  Act,  and 
section  351-214  (ci  of  the  Department's 
regulations,  for  a  new  shipper  review  of 
this  antidumping  duty  order  which  has 
a  September  anniversarv  date. 

Initiation  of  Review 

In  its  request  of  March  27,  1998, 
N'ingbo  Nanlian  certified  that  it  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POI)  (March  1,  1996 
through  .August  31,  1996),  and  is  not 
affiliated  with  any  company  which 
exported  subied  merchandise  to  the 
United  States  during  the  POI.  Ningbo 
Nanlian  further  certified  that  its  export 


activities  are  not  controlled  by  the 
central  goverrmient  of  the  PRC. 

In  its  March  27,  1998  request  for 
review,  Ningbo  Nanlian  submitted  a 
statement  from  Yinxian  No.  2  Freezing 
Factory  (YFF).  the  producer/supplier  of 
subject  merchandise  to  Ningbo  Nanlian, 
certifying  that  it  is  not  affiliated  with 
any  exporter  or  producer  who  exported 
subject  merchandise  during  POI.  YFF 
further  certified  that  its  export  activities 
are  not  controlled  by  the  government  of 
the  PRC. 

In  accordance  with  section 
751(a)(2)(B)  and  19  CFR  351.214(d),  we 
are  initiating  a  new  shipp>er  review  of 
the  antidumping  duty  order  on 
freshwater  crawfish  tail  meat  from  the 
PRC.  We  intend  to  issue  the  final  results 
of  these  reviews  not  later  than  270  days 
from  the  publication  of  this  notice. 

The  standard  period  of  review  (F*OR) 
in  a  new  shipper  review  initiated  in  the 
month  immediately  following  the 
semiannual  anniversary  month  is  the 
six-month  period  immediately 
preceding  the  semiannual  anniversary 
month.  However,  the  Department  may 
define  the  POR  to  cover  the  first 
exportation  of  a  new  shipper.  See 
Initiation  of  New  Shipper  Antidumping 
Duty  Administrative  Review:  Certain 
Pasta  from  Italv.  62  FR  8927  (February 
27, 1997).  and  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway:  Inftiation 
of  New  Shipper  Antidumping  Duty 
Administrative  Review  62  FR  28840 
(May  28, 1997).  Therefore,  the  POR  for 
this  review  has  been  defined  to  include 
the  month  of  March  1998. 


Antidumping  duty  proceeding 


Penod  to  t>e  re- 


The  PRC;  Fresh  Water  Crawfish  Tail  Meat.  A-570-848:  Ningtx>  Nanlian  Frozen  Foods  Company,  Ltd 


9/01/97—3^1/98 


Concurrent  with  publication  of  this 
notice,  we  will  instruct  the  U.S. 
Customs  Service  to  allow,  at  the  option 
of  the  importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exporter 
by  the  company  listed  above,  in 
accordance  with  19  CFR  351.214(e). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214. 


Dated:  .\prii  30.  1998. 
Robert  S.  LaRus&a. 
A<is:'itant  Secretary  for  Import 

Administration. 

(FR  Doc  98-12204  Filed  5-7-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-8171 

Oil  Country  Tubular  Goods  From 
Mexico;  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review 

AGENCY;  Import  .Adm.inistration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  initiation  of  changed 
circumstances  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Conunerce 
(the  Department)  is  initiating  a  changed 
circumstances  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  oil  coimtry 
tubular  goods  ("OCTG")  from  Mexico. 
See  Notice  of  Final  Determination;  Oil 
Country  Tubular  Goods  from  Mexico,  60 
FR  33567  (June  28,  1995). 

Within  the  past  year,  the  Department 
has  received  two  requests  to  revoke  the 
antidumping  duty  (AD)  order  covering 
OCTG  from  Mexico  as  it  pertains  to  drill 
pipe  with  tool  joints  attached 
(commonly  referred  to  as  finished  drill 
pipe).  One  was  a  request  by  the 
Intemational  Association  of  Drilling 
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Contractors  that  the  Department  self- 
initiate  a  changed  circumstances  review. 
The  other  request  came  from  the  leading 
producer  of  finished  drill  pipe  in  the 
United  States.  Grant  Prideco.  The  latter 
request  was  withdrawn. 

We  are  initiating  an  antidumping  duty 
changed  circumstances  administrative 
review  to  determine  the  extent  of 
domestic  industry  support  for 
continuing  the  antidumping  duty  order 
on  CXTG  from  Mexico  with  regard  to 
finished  drill  pipe. 
EFFECTIVE  DATE:  May  8.  1998 
FO«  FUnTMER  INFORMATION  CONTACT:  John 
K.  Drury  or  Richard  VVeible.  Import 
Administration.  International  Trade 
Administration.  U.S.  Etepartment  of 
Commerce.  I4th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC.  20230: 
telephone  (202) 482-3208  or  (202) 482- 
1 103.  r«spectivelv 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  8.  1997.  the  International 
Association  of  Drilling  Contractors 
(lADC)  requested  that  the  Department 
self-initiate  a  changed  circumstances 
review  with  respect  to  finished  drill 
pipe.  On  March  13,  1998.  the 
Department  responded  to  the  LADCO 
request.  On  January  28.  1998.  Grant 
Prideco,  Inc.  requested  revocation  of  the 
AD  order  on  Mexican  OCTG  with 
respect  to  finished  drill  pipe.  The 
Department  received  letters  in 
opposition  to  this  second  request  from 
OMSCO  Industries  and  Drill  Pipe 
Industries,  Inc.  on  February  12,  1998. 
and  February  13.  1998.  respectively.  On 
March  16,  1998.  Grant  Prideco 
withdrew  its  request  for  a  changed 
circumstances  review. 

Since  the  Department's  response  to 
LADC  on  March  13.  1998,  parties  have 
raised  questions  regarding  whether 
substantially  all  of  the  domestic 
industry  supports  continuation  of  the 
AD  order  on  OCTG  from  Mexico  with 
respect  to  finished  drill  pipe.  Therefore, 
in  light  of  the  request  originally  filed  by 
Grant  Prideco  and  the  information 
available  to  the  Department,  the 
Department  believes  a  changed 
circumstances  review  is  warranted.  The 
Department  intends  to  examine 
thoroughly  the  domestic  producers  of 
the  like  product  to  determine  which 
companies  are  no  longer  interested  in 
thfl  portion  of  the  order  with  respect  to 
finished  drill  pipe.  The  Department  will 
conduct  this  review  as  expeditiously  as 
posaible.  allowing  opportunity  for  all 
parties  to  comment.  The  Department 
will  not  revoke  the  order,  in  part,  unless 
domestic  producers  accounting  for 
substantially  all  of  the  like  product  have 


expressed  lack  of  interest  in  maintaining 
the  order  with  respect  to  drill  pipe.  The 
Department  interprets  "substantially 
all"  to  mean  at  least  85  percent  of 
domestic  production  of  the  like  product. 
This  review  is  to  determine  the  level  of 
support  of  domestic  producers  of  the 
like  product  for  maintaining  this  order 
with  respect  to  finished  drill  pipe. 

Applicable  Statute  diui  Kf^iilalmns 

Unless  otherwise  indicated,  ail 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  by  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Departments  regulations  are  to 
the  current  regulations. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
changed  circumstances  review,  is 
finished  oil  well  drill  pijje  with  tool 
joints  attached.  This  merchandise  is 
currently  classifiable  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  number 
8431.43.8010  as  "Parts  suitable  for  use 
solely  or  principally  with  the  machinery 
of  headings  8425  to  8430.  |o|f 
machinery  of  heading  8426.  8429  or 
8430:  Iplarts  for  boring  or  sinking 
machinery  of  subheading  8430.41  or 
8430.49;  |o|ther:  lojf  oil  and  gas  field 
machinery."  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Initiation  of  Changed  Cirru  instances 
Antidumping  Duty  Order 
Administrative  Review 

Pursuant  to  section  751(b)(1)  of  the 
Tariff  Act.  the  Department  will  conduct 
a  changed  circumstances  administrative 
review  upon  receipt  of  information 
concerning,  or  a  request  from  an 
interested  party  for  a  review  of.  an 
antidumping  duty  order  which  shows 
changed  circumstances  sufficient  to 
warrant  a  review  of  the  order.  In 
accordance  with  section  751(b)  and  19 
CFR  351.216(b)(4)  and  19  CFR 
351.216(d).  we  are  initiating  a  changed 
circumstances  administrative  review. 
We  invite  all  parties  to  provide 
comments  on  whether  domestic 
producers  of  the  like  product  no  longer 
have  an  interest  in  maintaining  the 
order  with  respect  to  finished  drill  pipe 
from  Mexico  within  seven  days  of 
publication  of  this  notice  of  initiation. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
antidumping  duty  administrative 


review,  in  accordance  with  \9  CFR 
351.216(b)(4)  and  19  CFR  351.221(c)(3). 
The  Department  will  issue  its  final 
results  of  review  in  accordance  with  19 
CFR  351.216(e).  All  written  comments 
must  be  submitted  in  accordance  with 
19  CFR  351.303  and  must  be  served  on 
all  interested  parties  on  the 
Department's  service  list  in  accordance 
with  the  same  provision 

This  notice  is  in  accordance  with 
section  751(b)(1)  of  the  Tariff  Act  and 
section  351.221(b)(1)  of  the 
Department's  regulations. 

[)ated:  May  1,  1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  qft-1  2201  Filed  5-7-98;  8:45  am) 

■aUNO  CXX)€  )S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Intefnational  Trade  Administration 
[A-6S&-028) 

Roller  Chain,  Other  Than  Bicycle  From 
Japan   Preliminary  Results  and  Partial 
Recission  ot  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  recission  of  antidumping 
duty  administrative  review. 

SUMMARY:  In  response  to  requests  from 
the  petitioner,  tlie  American  Chain 
Association,  and  three  manufacturers/ 
exporters,  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  duty  finding  on 
roller  chain,  other  than  bicycle  from 
Japan.  We  have  preliminarily 
determined  that  sales  of  the  subject 
merchandise  have  been  made  below 
normal  value.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  export  price  or 
constructed  export  price  and  the  normal 
value. 

Because  one  respondent  did  not 
permit  verification  of  its  questionnaire 
responses  and  two  other  respondents 
failed  verification,  we  based  the  margins 
for  these  three  companies  on  the  facts 
available,  in  accordance  with  776(a)(2) 
of  the  Tariff  Act  of  1930.  as  amended. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  ar^ments  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
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issue,  (2)  a  brief  summary  of  the 
arguments  not  to  exc€»ed  five  pages,  and 
[2]  a  table  of  statutes,  regulations,  and 
cases  cited 

EFFECTIVE  DATE:  May  8,  1998, 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Werlcer  at  (202)  482-3874  or 
Ron  Trentham  at  (202)  482^793.  AD/ 
CVD  Enforcement,  Group  11,  Office  Four. 
Import  Administration,  International 
Trade  Administration.  US,  Department 
of  Commerce,  14Lh  Street  and 
Constitution  Avenue,  N  \V,, 
Washington,  D  C.  20230, 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  bv  the  Uruguav  Round 
Agreements  Act  (URA.^),  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
provisions  codified  at  19  CFR  Part  353 
(Apnl  1,  1997). 

Background 

On  April  12,  1973.  the  Department 
published  i.n  the  Federal  Register  an 
antidumping  finding  on  roller  chain, 
other  than  bicycle  from  japan  (roller 
chain)  (3H  FR  9926)   On  April  2,  1997, 
the  Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review  "  of  this 
antidumping  finding  for  the  period  of 
review  (FOR),  April  1,  1996,  through 
Mart:h  31.  1997  (62  FR  15655),  On  April 
24.  1997,  and  April  29.  1997.  we 
received  requests  for  administrative 
review  of  this  antidumping  finding  from 
one  reseller  of  roller  chain  from  Japan 
to  the  United  States,  Daido  Tsusho 
Company  Ltd,/Daido  Corporation  (DT), 
and  three  manufacturers/e.xporters  of 
roller  chain  from  Japan:  (1)  Daido  Kogyo 
Company  Ltd.  (DK);  (2)  Enuma  Chain 
Mfg,  Company  (Enuma),  and  (3)  Izumi 
Chain  Mfg.  Company  Ltd  .  (Izumi j.  On 
.^pril  28.  1997,  the  petitioner,  the 
American  Chain  Association  (ACA), 
requested  an  administrative  review  of 
these  same  entities,  as  well  as  six  other 
manufacturers/exporters  and  five  other 
resellers  of  roller  chain  from  Japan  to 
the  Linited  States,  The  six  other 
manufacturers/exporters  are:  (1)  Hitachi 
Metals  Techno  Ltd,  (HMTL):  (2)  Pulton 
Chain  Company  Inc,  (Pulton);  (3)  R,K 
Excel  Company  Ltd,  (RX);  (4)  Kaga 
Chain  Manufacturer  (Kaga);  (5)  Oriental 
Chain  Company  (OCM);  and  (6) 
Sugiyama  Chain  Company,  Ltd. 
(Sugiyama).  The  five  other  resellers  are: 


(1)  Alloy  Tool  Steel  Inc  (ATSI);  (2) 
HMTIVHitachi  Maxco  Ltd   (Hitachi 
Maxco);  (3)  Nissho  Iwai  Corporation 
(NIC),  (4)  Peer  Cham  Company  (Peer); 
and  (5)  Tsubakimoto  Chain  Co,/U,S.- 
Tsubaki  (TsubaJcimoto!  On  May  21, 
1997,  the  Department  published  a 
'Notice  of  Initiation  of  .^dml^l,st^at■.ve 
Review"  (62  FR  27720)  covering  the 
FOR  April  1,  1996,  through  March  31, 
1997.  for  the  above  manufacturers/ 
exporters  resellers  (collectively,  the 
respondents). 

On  June  18,  1997.  we  issued 
antidumping  questionnaires  to  the 
respondents  "The  Department  received 
questionnaire  responses  in  lui\  1997, 
August  1997,  and  September  1997,  We 
issued  supplemental  questionnaires  in 
August  1997   September  1997,  and 
December  1997  We  received  responses 
to  these  supplemental  questionnaires  in 
September  1997.  October  1997. 
December  1997.  January  1998,  and 
February  1998 

Partial  Recissions 

As  a  result  of  facts  examined  during 
the  course  of  the  POR,  we  have 
determined  that  Peer  made  no 
shipments  of  subject  merchandise  to  the 
United  States  dunng  the  POR.  We 
confirmed  with  the  United  States 
Customs  Service  that  Peer  did  not  have 
entries  of  subject  roller  chain  during  the 
POR,  Therefore,  we  are  rescinding  the 
review  with  respect  to  this  company. 

HMTL  is  affiliated  to  a  roller  chain 
producer  subject  to  this  annual  review. 
Dunng  this  POR,  HMTL  and  HMTL/ 
Hitachi  Maxco  made  no  shipments  of 
roller  chain  to  the  United  States.  We 
confirmed  with  the  L'nited  States 
Customs  Service  that  HMTL  and  HMTL/ 
Hitachi  Maxco  did  not  have  entries  of 
subject  roller  chain  dunng  the  POR, 
Consequently,  the  issue  of  a  separate 
review  rate  for  HMTL  or  HMTL/Hitachi 
Maxco  is  moot  and  we  are  rescinding 
the  review  for  this  purpose  with  respect 
to  these  parties, 

DT  sold  roller  chain  produced  by 
Enuma  and  DK  during  the  POR.  We 
examined  the  information  on  the  record 
and  have  determined  that,  with  respect 
to  sales  of  merchandise  manufactured 
by  Enuma,  DT  is  not  a  reseller  as 
defined  in  19  CFR  353, 2(s)  because 
Enuma  had  knowledge  at  the  time  of 
sale  to  DT  that  the  roller  chain  it 
produced  was  destined  for  sale  in  the 
United  States,  Therefore,  for  sales  by  DT 
of  Enuma-manufactured  products,  we 
are  using  the  prices  between  Enuma  and 
DT  as  United  States  prices  and 
including  these  sales  in  the  margin 
calculations  for  Enuma,  With  regard  to 
DT  sales  of  DK-produced  merchandise, 
since  DT  is  affiliated  with  DK  pursuant 


to  Section  771(33)  of  the  Act,  we  are 
including  all  sales  of  DK-produced 
merchandise  by  or  ihrou^  DT  in  the 
margin  calculations  for  DK.  Under  these 
circumstances,  we  did  not  have  a  basis 
to  consider  DT  for  a  separate  rate  in  this 
POR  and  are  rescinding  the  review  for 
this  purpose  with  respect  to  DT. 

RK  and  NIC  exported,  and  ATSI 
miported,  roller  chain  produced  by  RK 
during  the  POR.  In  selling  roller  chain 
to  NIC  (RK's  affiliated  trading  company 
in  )Bpan],  RK  has  knowledge  that  these 
roller  chain  sales  are  destined  for  the 
United  States.  All  of  NIC's  sales  to  the 
United  States  of  RK-produced 
merchandise  are  made  through  ATSI 
(NIC's  affiliated  U.S.  reseller).  For 
purposes  of  these  sales,  we  have  treated 
RK,  NIC,  and  ATSI  as  affiliated  parties 
pursuant  to  section  771(33)  of  the  Act. 
We  used  United  States  sales  of  RK- 
produced  merchandise  through  NIC  in 
our  margin  analysis  for  RK  RK  also  sells 
its  merchandise  directly  to  ATSI  in  the 
United  States,  who  in  turn  sells  the 
merchandise  to  unaffiUated  U.S. 
customers.  We  also  used  these 
transactions  in  our  margin  analysis  for 
RK.  In  the  absence  of  other  sales,  we  did 
not  consider  ATSI  and  NIC  for  separate 
rates  and  are  rescinding  the  reviews  for 
this  purpose  for  these  entities. 

Preliminary  Partial  Rescission 

Tsubakimoto  received  de  minimis 
margins  in  three  consecutive 
administrative  reviews  covering  the 
period  1979-1983  and  in  an  "update" 
administrative  review  conducted  for  the 
period  1986-1987.  In  the  final  results  of 
the  1986-1987  review,  the  Department 
stated  its  intent  to  revoke  the  finding 
with  respect  to  Tsubakimoto.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  Intent  to 
Revoke  in  Part:  Roller  Chain,  Other 
Than  Bicycle.  From  Japan.  54  FR  3099 
(January  23.  1989).  At  the  time  of 
publication  of  its  intent  to  revoke  in 
part,  the  Department  was  ordered  by  the 
Court  of  International  Trade  not  to 
revoke  the  finding  with  respect  to 
Tsubakimoto  pending  a  decision  on  a 
matter  before  the  Court  regarding  one  of 
the  reviews  for  the  period  1979-1983, 
On  May  15. 1989,  the  Court  dismissed 
this  case,  thereby  allowing  the 
Department  to  proceed  with  revocation 
in  part,  with  respect  to  Tsubakimoto.  On 
August  14,  1989,  the  Department 
revoked  Tsubakimoto  from  the  finding 
on  roller  chain.  See  Revocation  in  Part 
of  Antidumping  Finding:  Roller  Chain, 
Other  than  Bicycle,  From  Japan.  54  FR 
33259. 

On  April  28, 1997,  the  ACA  requested 
that  the  Department  conduct  an 
administrative  review  of  the  sales  made 
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by  Tsubakimoto  to  the  United  States. 
The  ACA  stated  that  it  believes 
Tsubakimoto  is  sellinK  lapanese  roller 
chain  to  U.S.  customers  that  is 
manufactured  by  companies  that  are 
covered  by  the  roller  chain  findinK.  The 
ACA  stated  that  its  request  does  not 
cover  sales  of  roller  chain  produced  by 
Tsubakimoto  itself  but  rather  is  limited 
to  roller  chain  manufactured  by  other 
Japanese  producers.  We  solicited 
comments  from  Tsubakimoto  and  the 
ACA  concerning  this  issue. 

In  its  submissions  concerning  this 
issue,  the  ACA  stated  that  the 
Department's  revocation  of  Tsubakimoto 
applies  only  to  merchandise  that  has 
been  both  produced  and  exported  by 
Tsubakimoto  because  the  1989 
revocation  notice  regarding 
Tsubakimoto  stated  that  'Itlhis  partial 
revocation  applies  to  all  unliquidated 
entries  of  this  merchandise 
manufactured  and  exported  by 
Tsubakimoto  and  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
af^er  September  1.  1983  "  (See  54  FR 
33259  (August  14.  1989)).  Tsubakimoto 
responded  by  providing  evidence 
indicating  that  during  the  1986-1987 
update  review,  the  review  upon  which 
the  Department  determined  to  revoke  in 
part,  the  Department  based  its  de 
minimis  margin  calculation  on  sales  to 
the  United  States  made  by  Tsubakimoto 
of  roller  chain  both  produced  by 
Tsubakimoto  itself  and  purchased  from 
two  other  Japanese  manufacturers. 
After  analyzing  all  the  comments 
received  in  regard  to  this  issue,  the 
Department  prehminarily  determines 
that  the  1989  notice  of  revocation  in 
part  applies  to  Tsubakimoto  in  both  its 
capacity  as  a  manufacturer/exporter  and 
reseller/exporter  of  roller  chain.  The 
evidence  on  the  record  demonstrates  the 
Department  revoked  the  company 
Tsubakimoto,  By  revoking  Tsubakimoto 
as  a  company,  the  Department  applied 
the  revocation  to  the  manufacturer/ 
exporter  and  reseller/exporter 
operations  the  company  Tsubakimoto 
conducts.  Although  the  "manufactured 
and  exported"  language  used  by  the 
Department  in  the  1989  revocation 
notice  could  be  read  to  limit 
Tsubakimoto's  revocation  to  roller  chain 
manufactured  by  Tsubakimoto.  the 
Department  has  preliminarily 
dejermined  that  Tsubakimoto's 
revocation  also  applies  to  its  reseller 
function  because  the  de  minimis  margin 
calculated  in  the  1986-1987 
administrative  review,  which  is  the 
foundation  of  the  revocation,  included 
sales  made  by  Tsubakimoto  of  roller 
chain  it  purchased  from  two  other 
Japanese  manufacturers.  In  addition,  the 
Department's  determinations  in  other 


administrative  proceedings  concerning 
roller  chain  from  Japan  indicate  that 
Tsubakimoto  was  revoked  as  a 
manufacturer/exporter  and  reseller/ 
exporter.  Therefore,  the  Department's 
revocation  was  based  upon 
Tsubakimoto's  pricing  practices  as  both 
a  manufacturer/exporter  and  reseller/ 
exporter.  For  the  reasons  discussed 
above,  we  are  preliminarily  rescinding 
this  review  with  resp)ect  to 
Tsubakimoto. 

As  provided  for  in  section  353.54(e)  of 
the  Commerce  Regulations  which  were 
in  effect  at  the  time  of  the  tentative 
determination  to  partially  revoke  the 
order.  Tsubakimoto  agreed  in  writing  to 
an  immediate  suspension  of  liquidation 
and  reinstatement  of  the  finding  (as  an 
order)  if  circumstances  develop  which 
indicate  that  roller  chain,  other  than 
bicycle,  manufactured  and  exported  to 
the  United  States  by  Tsubakimoto  is 
being  sold  by  the  firm  at  less  than  fair 
value  (LTFV).  See  48  FR  39674  (Sept.  1. 
1983).  If  the  Department  determines, 
from  information  available  to  it  either 
from  submissions  or  other  sources,  that 
circumstances  have  developed  which 
indicate  subject  merchandise  is  being 
sold  by  Tsubakimoto.  or  that 
Tsubakimoto  is  facilitating  the  sale  of 
subject  merchandise,  at  less  than  normal 
value  in  the  United  States,  the 
Department  will  examine  whether  the 
elements  necessary  for  reinstatement  of 
the  finding  exist  at  that  time. 

Althougn  we  are  preliminarily 
rescinding  this  review  with  respect  to 
Tsubakimoto.  the  Department  will 
continue  to  review  this  issue  and 
encourages  interested  parties  to 
comment  on  the  appropriateness  of  our 
determination. 

Extension  of  Deadlines 

Under  section  751(a)(3)(A)  of  the  Act. 
the  Department  may  extend  the 
deadline  for  completion  of  a 
preliminary  determination  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  On  August  22. 
1997,  the  Department  extended  the  time 
limit  for  the  preliminary  and  final 
results  of  this  case.  See  Notice  of 
Extension  of  Time  Limits  of 
Antidumping  Duty  Administrative 
Review.  62  FR  44643  (August  22.  1997). 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  roller  chain,  other  than 
bicycle,  from  Japan.  The  term  "roller 
chain,  other  than  bicycle."  as  used  in 
this  review,  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 


standards,  which  is  used  for  power 
transmissions  and/or  conveyance.  This 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  from 
the  bushings  and  the  rollers  are  free  to 
turn  on  the  bushings.  Pins  and  bushings 
are  press  fit  in  their  respective  link 
plates.  Chain  may  be  single  strand, 
having  one  row  of  roller  links,  or 
multiple  strand,  having  more  than  one 
row  of  roller  links.  The  center  plates  are 
located  between  the  strands  of  roller 
links.  Such  chain  may  be  either  single 
or  double  pitch  and  may  be  used  as 
power  transmission  or  conveyor  chain. 
This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  This  review 
further  covers  chain  model  numbers  25 
and  35.  Roller  chain  is  currently 
classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  7315.11.00  through 
7619.90.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive. 

Verification 

As  provided  in  Section  782{i)  of  the 
Act.  we  verified  information  provided 
by  two  respondents,  OCM  and  Izumi. 
We  used  standard  verification 
procedures,  including  on-site  inspection 
of  the  respondents'  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  verification 
reports  placed  on  file  in  the  Central 
Records  Unit  (CRU)  in  room  B-099  of 
the  Main  Commerce  Building. 

Facts  Available  (FA) 

].  Application  of  FA 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  writhholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use,  subject  to  section  782|d].  F.^  in 
reaching  the  applicable  detennination. 

Section  782(d)  provides  certain 
conditions  that  must  be  satisfied  before 
the  Department  ma\ .  suhfed  to 
subsection  (e),  disregard  all  or  part  of 
the  information  submitted  by  a 
respondent.  First,  this  sedion  states 
that,  if  the  Department  determines  that 
a  response  to  a  request  for  information 
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does  not  comply  with  the  request,  it 
shall  promptly  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  that  person  with  an 
opportunity  to  remedy  or  explain  the 
deficiency  in  light  of  the  time  limits 
established  for  the  completion  of  the 
review  Section  782(d)  continues  that,  if 
the  party  submits  further  information  in 
response  to  the  deficiency  and  the 
Department  finds  the  response  is  still 
deficient  or  submitted  beyond  the 
applicable  time  limits,  the  Department 
may  disregard  all  or  part  of  the  original 
and  subsequent  responses 

Section  782(e)  of  the  .^ct  states  that 
the  Department  shall  not  decline  to 
consider  information  deemed 
"deficient"  under  section  782(d)  if:  (1) 
the  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

2  Selection  of  Adverse  Facts  Available 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  a  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  requests  for 
information.  See  the  Statement  of 
Administrative  Action  (SAA)  at  870  To 
examine  whether  the  respondent 
"cooperated"  by  "acting  to  the  best  of 
its  ability"  under  section  776(b).  the 
[)epartment  considers,  inter  alia,  the 
accuracy  and  completeness  of  submitted 
mformation  and  whether  the  respondent 
has  hindered  the  calculation  of  accurate 
dumping  margins.  See  e.g..  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
From  Thailand.  Final  Results  of 
Antidumping  Dutv  Administrative 
Re\.iew,  62  FR  53808.  53819-53820 
(October  16,  1997). 

A.  Total  Facts  Available 

Pulton 

In  this  case.  Pulton  submitted  its 
questionnaire  responses  by  the 
established  deadlines  and  agreed  to 
verification  of  its  responses  from  March 
16-20,  1998.  Subsequently,  how^ever, 
prior  to  verification,  it  informed  the 
Department  that  it  would  not  allow 
verification  of  its  responses  Because  the 
Department  was  unable  to  verify  the 
submitted  information,  as  required  by 
section  782(i)  of  the  Act,  the  Department 


had  no  authority  to  rely  upon  that 
unverified  information  in  making  its 
determination;  thus  section  776(a)  of  the 
Act  mandates  that  the  Department  use 
facts  available  in  making  its 
determination  vis-a-vis  Pulton.  Further, 
by  refusing  to  allow  \  erification,  Pulton 
also  significantly  impeded  the  instant 
review,  a  result  which  section 
776(aJ(2)(C)  and  (D)  require  be 
addressed  with  the  use  of  facts 
available.  Although  referenced  under 
section  776(a).  Section  782(d)  of  the  Act 
concerns  deficient  submissions  and  thus 
is  not  applicable  to  a  verification 
refusal. 

As  noted  above,  in  selecting  facts 
otherwise  available,  the  Department 
may,  pursuant  to  section  776fb)  the  Act, 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
requests  for  information.  Where,  as  here, 
the  respondent  does  not  allow  the 
Department  officials  to  condui.; 
verification  of  submitted  information,  it 
is  deemed  uncooperative,  which 
constitutes  grounds  for  applying  adverse 
facts  available  See  Sotice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rod  From 
Venezuela.  63  FR  8946.  8947  (February 
23,  1998);  and  \otice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Circular  Welded  Non-Allov 
Steel  Pipe  From  Romania,  61  FR  2427'4. 
24275  (May  14,  1996).  .^s  explained 
above,  although  Pulton  responded  to  the 
Department's  requests  for  information,  it 
refused  to  undergo  verification,  thereby 
preventing  the  Department  from 
verifying  the  accuracy  and  completeness 
of  the  information  it  had  submitted. 
Pulton's  refu.sal  to  permit  the 
Department  to  verify  the  information  in 
this  review  demonstrates  that  it  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  particularly  in  light  of  the  fact 
that  Pulton  has  participated  in 
numerous  administrative  re\'iews  and  is 
generally  familiar  with  the  verification 
process.  As  Pulton  indicated,  it  decided 
not  to  allow  venfication  m  this  review 
because  it  would  require  two  employees 
to  spend  two  weeks  dealing  with  the 
verification  and  its  preparation  Pulton 
did  not  indicate  that  venfication  was 
impossible.  Thus,  consistent  with  the 
Department's  practice  in  cases  where  a 
respondent  withdraws  its  participation 
in  a  proceeding,  in  selecting  facts 
available  for  Pulton  in  this  review,  an 
adverse  inference  is  warranted. 

In  light  of  Pulton  Cham  Co..  Inc.  v. 
U.S..  Slip  Op  97-162  Court  .No  96-12- 
02877  (December  1,  1997),  we  are 
assigning  to  Pulton  an  FA  margin  of 
42.48  percent,  the  rate  calculated  for 


Kaga  in  the  instant  review.  For  a  more 
detailed  discussion  of  this  issue,  see  the 
April  30,  1998,  Memorandum  ft^m  The 
Senior  Director,  AD/CVD  Enforcement. 
Group  n.  Office  IV  to  the  Acting  Deputy 
Assistant  Secretary,  Import 
Administration,  regarding  the 
Determination  of  Facts  Available  for 
Puhon  Chain  Co.,  on  file  in  room  B-099. 
in  the  main  Commerce  Building. 

OCM 

With  respect  to  OCM,  although  the 
Department  issued  several  supplemental 
questionnaires  requesting  that  OCM 
report  appropriate  home  market 
comparison  sales  and  appropriate  cost 
information.  OCM  failed  to  comply  with 
the  Department's  repeated  requests. 
Moreover,  at  verification,  OCM  was 
unable  to  explain  (1)  numerous 
discrepancies  with  respect  to  its 
unreported  home  market  sales,  and  (2) 
Its  cost  calculation  methodology. 
Because  OCM  failed  to  provide  the 
necessary  information  in  the  form  and 
manner  requested,  and  the  information 
could  not  be  verified,  section  776(a) 
directs  the  Department  to  apply,  subject 
to  section  782(d),  facts  otherwise 
available 

Pxirsuant  to  section  782(d),  we 
provided  OCM  the  opportunity  to 
explain  its  deficiencies.  Although  we 
addressed  deficiencies  in  OCM's 
original  questionnaire  response 
regarding  its  reporting  of  home  market 
sales  and  variable  costs  of 
manufactunng,  OCM  still  did  not  report 
all  appropriate  home  market  sales  and 
cost  information.  Specifically,  we  were 
unable  to  determine  the  extent  of 
unreported  home  market  sales  of 
merchandise  identical  or  similar  to 
merchandise  sold  in  the  United  States 
because  of  various  discrepancies 
between  the  information  originally 
submitted  and  what  we  found  at 
verification.  OCM  was  unable  to  explain 
these  discrepancies,  or  to  identify  which 
home  market  sales  had  not  been 
reported  Further,  OCM  only  repKtrted 
variable  costs  of  manufacture  (VCOMs) 
for  certain  models  of  chain  sold  in  both 
the  U.S.  and  home  markets  during  the 
POR  Because  we  can  not  determine  the 
extent  of  unreported  home  market  sales 
or  the  extent  of  unreported  VCOMs,  we 
are  unable  to  determine  whether  we 
have  the  most  appropriate  home  market 
sales  for  purposes  of  calculating  a 
dumping  margin. 

Next,  as  noted  we  were  unable  to 
verify  the  accuracy  and  completeness  of 
OCM's  costs.  We  could  not  reconcile 
OCM's  reported  material  and  labor  costs 
to  its  internal  books  and  records  and, 
therefore,  could  not  establish  whether 
the  reported  costs  reflect  actual  costs  for 
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the  POR.  Thus,  we  were  unable  to 
establish  the  credibiUty  of  the 
information  contained  in  OCM's 
questionnaire  responses. 

Finally.  OCM  has  not  demonstrated 
on  the  record  that  it  acted  to  the  best  of 
its  ability  in  providing  the  necessary 
information.  OCM  elected  not  to  follow 
the  Department's  clear  instructions, 
which  were  enunciated  in  several 
questionnaires  as  well  as  during 
meetings  with  OCM's  counsel,  that 
OCM  must  report  all  appropriate  home 
market  sales  and  utilize  an  appropriate 
cost  methodology  For  example,  the 
company  used  standard  cost  data  to 
report  model-specific  material  and  labor 
costs,  even  though  the  Department  does 
not  accept  standard  costs  for  purposes 
of  an  antidumping  analysis.  Although 
we  instructed  OCM  to  calculate  a 
variance  between  its  standard  and 
actual  costs  for  the  POR.  it  compared 
data  that  did  not  reflect  either  the 
period  used  to  calculate  the  standard 
costs  (April-September  1993)  or  the 
POR  (April  1996-March  1997)  to 
calculate  this  variance.  In  addition. 
OCM  only  calculated  its  variance  for  its 
four  highest  selling  models  of  roller 
chain  and  applied  a  simple  average  of 
these  variances  to  the  standard  costs 
reported  for  all  other  models. 

For  the  reasons  stated  above,  the 
application  of  section  782(e)  of  the  Act 
does  not  overcome  section  776(a)'s 
direction  to  use  facts  otherwise 
available  for  OCM's  submissions  Thus, 
the  use  of  facts  available  is  warranted  in 
this  case. 

As  discussed  above,  in  selecting  from 
among  the  facts  otherwise  available, 
section  776(b)  of  the  Act  authorizes  the 
Department  to  use  an  adverse  inference 
if  the  Department  finds  that  an 
interested  party  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  the  request  for 
information.  In  this  context,  however, 
although  the  respondent  may  not  act  to 
thffbest  of  its  ability,  it  may  be  deemed 
sufficiently  "cooperative"  so  that  the 
Department  may  determine  to  apply  FA 
that  are  less  adverse.  See.  e.g..  Certain 
Fresh  Cut  Flowers  From  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review.  62  FR  53287.  53291-53292 
(October  14.1997)  (Fresh  Cut  Flowers- 
Colombia  (1997)1;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al.; 
Final  Results  of  Antidumpmg  Duty 
Admmistrative  Review.  62  FR  2081. 
2088  (January  15.  1997)  (AFBs— 1997). 

As  oiscussed  above,  we  found 
signiTicant  problems  with  OCM's 
submissions.  Although  we  addressed 
deficiencies  in  OCM's  original 


questionnaire  response  regarding  its 
reporting  of  home  market  sales  and 
variable  costs  of  manufacturing.  OCM 
still  did  not  report  all  appropriate  home 
market  sales  and  cost  information. 
Specifically,  we  were  unable  to 
determine  the  extent  of  unreported 
home  market  sales  of  merchandise 
identical  or  similar  to  merchandise  sold 
in  the  United  States  because  of  various 
discrepancies  between  the  infonmabon 
originally  submitted  and  what  we  found 
at  verification.  OCM  was  unable  to 
explain  these  discrepancies  at 
verification,  or  to  identify  which  home 
market  sales  had  not  been  reported. 
OCM  did  not  provide  in  its 
questionnaire  responses  either  the 
calculation  methodology  employed  to 
calculate  its  reported  costs  or 
appropriate  cost  variances.  In  its 
attempts  to  update  standard  costs,  OCM 
calculated  variances  based  on  costs  that 
did  not  reflect  the  standard  or  actual 
costs  for  the  POR.  Accordingly,  because 
OCM  did  not  act  to  the  best  of  its  abiUty 
to  comply  with  the  request  for 
information  under  section  776(b).  an 
adverse  inference  is  warranted. 
However,  because  OCM  made 
substantial  efforts  to  cooperate 
throughout  the  course  of  this  review,  we 
are  resorting  to  facts  available  that  are 
less  adverse  to  the  interests  of  OCM. 
See,  eg.  Fresh  Cut  Flowers-Colombia 
(1997).  Therefore,  we  are  assigning  OCM 
an  adverse  FA  rate  of  17.57  f)ercent  (a 
rate  calculated  for  another  respondent 
in  a  previous  review  of  this  proceeding). 
This  rate  is  a  significant  increase  from 
the  company's  current  cash  deposit  rate 
and  thus  is  sufficiently  adverse  to 
induce  cooperation  by  OCM  in  future 
reviews  of  this  proceeding.  Since  we  are 
applying  FA  based  on  a  margin  from  a 
prior  administrative  review  of  this 
finding,  we  have  satisfied  the 
corroboration  requirements  under 
section  776(c)  of  the  Act.  See  the  section 
below  on  "Corroboration  of  Information 
Used  as  Facts  Available."  For  a  detailed 
discussion  of  this  issue,  see 
Memorandum  From  The  Senior 
Director,  AD/CVD  Enforcement.  Group 
II.  Office  IV  to  the  Acting  Deputy 
Assistant  Secretary.  Import 
Administration  regarding  Determination 
of  Facts  Available  Based  on  Results  of 
Verification  of  Oriental  Chain 
Manufacturing  Co..  (April  30. 1998).  on 
file  in  room  B-099,  in  the  main 
Commerce  Building. 

Izumi 

Although  the  Department  issued 
several  supplemental  questionnaires 
requesting  that  Izumi  report  appropriate 
third  country  sales  and  appropriate  cost 
information,  Izumi  failed  to  comply 


with  the  Department's  repeated 
requests.  Moreover,  at  verification, 
Izumi  was  unable  to  explain:  (1) 
numerous  discrepancies  with  respect  to 
its  unreported  third  country  sales;  and 
(2)  its  cost  calculation  methodology. 
Because  Izumi  failed  to  provide  the 
necessary  information  in  the  form  and 
manner  requested,  and  the  information 
could  not  be  verified,  section  776(a) 
directs  the  Department  to  apply,  subject 
to  section  782(d),  facns  otherwise 
available. 

Pursuant  to  section  782(d).  we 
provided  Izumi  the  opportunity  to 
explain  its  deficiencies  in  our 
sppplemental  questionnaire  of  August 
22,  1997,  December  31,  1997,  and 
December  19,  1997  In  addition,  we  held 
a  pre-verification  conference  with 
Izumi 's  counsel  to  ensure  that  Izumi 
understood  our  concerns  so  that  its 
deficiencies  could  be  remedied  in  time 
for  verification. 

Although  Izumi  submitted  its 
questionnaire  responses  by  the 
established  deadlines,  we  were  unable 
to  verify  their  accuracy  and 
completeness.  First,  we  could  not 
reconcile  Izumi's  reported  material, 
labor,  and  overhead  costs  to  its  internal 
books  and  records  and.  therefore,  could 
not  establish  whether  the  reported  costs 
reflect  actual  costs  for  the  POR.  Thus, 
we  were  unable  to  establish  the 
accuracy  of  the  information  contained 
in  Izumi's  questionnaire  responses. 

Second,  although  we  addressed 
deficiencies  in  Izumi's  original 
questionnaire  response  regarding  its 
reporting  of  VCOM,  Izumi  still  did  not 
report  all  appropriate  variable  cost 
information.  Specifically.  Izumi  did  not 
report  full  POR  costs  for  approximately 
75  percent  of  its  subject  merchandise 
sold  in  the  United  States  and  to  third 
countries.  Izumi  was  unable  to  explain 
why  these  costs  had  not  been  reported. 
In  addition,  we  discovered  at 
verification  that  Izumi  did  not  report  all 
appropriate  third  country  sales.  Because 
we  can  not  determine  the  extent  of 
unreported  comparison  market  sales  of 
identical  arid  similar  merchandise,  and 
we  do  not  have  accurate  or  complete 
VCOM's.  we  are  unable  to  calculate 
constructed  value  (CV)  or  to  determine 
whether  we  have  the  most  appropriate 
third  country  sales,  for  purposes  of 
calculating  a  dumping  margin. 

Finally.  Izumi  has  not  demonstrated 
on  the  record  that  it  acted  to  the  best  of 
its  ability  in  providing  the  necessary 
information.  Izumi  elected  not  to  follow 
the  Department's  clear  instructions, 
which  were  enunciated  in  several 
questionnaires,  that  Izumi  must  report 
all  appropriate  third  country  sales  and 
an  appropriate  cost  methodology.  For 
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example,  the  company  informed  us  at 
verification  that  it  based  its  reported 
material  and  labor  costs  on  outdated 
cost  data  from  the  initial  antidumping 
investigation  m  this  case  (that  was 
conducted  in  1973).  Izumi  claimed  that 
it  updated  this  data  to  reflect  POR  costs. 
However.  Izumi  was  unable  to  explain 
the  methodology  used  to  calculate  the 
"updated"  costs,  nor  was  it  able  to 
provide  any  worksheets  showing  these 
calculations,  or  linking  the  reported 
costs  to  its  POR  internal  books  and 
records. 

For  the  reasons  stated  above,  the 
application  of  section  782(e)  of  the  .^ct 
does  not  overcome  section  776(a)'s 
direction  to  use  facts  otherwise 
available  for  Izumi's  submissions.  Thus, 
the  use  of  facts  available  is  warranted  in 
this  case.  Further,  also  as  discussed 
above,  in  selecting  from  among  the  facts 
othervk'ise  available,  section  776(b)  of 
the  .Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information. 

In  this  context,  however,  although  the 
respondent  may  not  act  to  the  best  of  its 
ability,  it  may  be  deemed  sufficiently 
'  coop)erative"  and  the  Department  may 
determine  to  apply  F.\  that  are  less 
adverse  See  discussion  above,  for  OCM. 

As  discussed  above,  we  found 
significant  problems  with  Izumi  s 
submissions.  Although  we  addressed 
deficiencies  in  Izumi's  questionnaire 
responses  regarding  its  reporting  of 
comparison  market  sales  and  variable 
costs  of  manufacturing,  Izumi  still  did 
not  report  all  appropriate  comparison 
market  sales  and  cost  information 
Sp>ecifically,  we  were  unable  to 
determine  the  extent  of  unreported 
comparison  market  sales  of  merchandise 
identical  or  similar  to  merchandise  sold 
in  the  United  States  because  of  various 
discrepancies  between  the  information 
originally  submitted  and  what  we  found 
at  verification.  Izumi  was  unable  to 
explain  these  discrepancies,  and  at 
verification  only  provided  information 
regarding  a  portion  of  the  unreported 
third  country  sales.  Izumi  did  not 
provide  in  its  questionnaire  responses 
either  the  calculation  methodology 
employed  to  calculate  its  reported  costs 
or  appropriate  cost  variances.  Moreover. 
at  verification,  Izumi  was  unable  to 
explain  how  it  had  attempted  to  update 
the  original  investigation  costs  to  reflect 
POR  costs.  Accordingly,  because  Izumi 
did  not  act  to  the  t)est  of  its  ability  to 
comply  with  the  request  for  information 
under  section  7  76(b).  an  adverse 
inference  is  warranted.  However, 
because  Izumi  made  substantial  efforts 


to  cooperate  throughout  the  course  of 
this  review,  we  are  resorting  to  facts 
available  that  are  less  adverse  to  the 
interests  of  Izumi,  See,  e.g..  Fresh  Cut 
Flowers-Colombia  (1997). 

Therefore,  we  are  assigning  Izumi  an 
adverse  F.A  rate  of  17  5"  percent  (a  rate 
calculated  for  another  respondent  in  a 
previous  review  of  this  proceeding). 
This  rate  is  a  significant  increase  from 
the  company's  current  cash  deposit  rate 
and  thus  is  sufficiently  adverse  to 
induce  cooperation  bv  Izumi  in  future 
reviews  of  this  proceeding.  Since  we  are 
applying  P'A  based  on  a  margin  from  a 
prior  administrative  review  of  this 
finding,  we  have  satisfied  the 
corroboration  requirements  under 
section  776(c)  of  the  Act.  Seethe  section 
below  on  "Corroboration  of  Information 
Used  as  Facts  Available  "  For  a  detailed 
discussion  of  this  issue  see 
Memorandum  From  The  Senior 
Director,  AD'CVT)  Enforcement,  Group 
II,  Office  IV  to  the  Acting  Deputy 
Assistant  Secretary.  Import 
Administration  regarding  Determination 
of  Facts  Available  Based  on  Results  of 
Verification  of  Izumi  Cham 
Manufactunng  Co..  Ltd..  (.April  30, 
1998),  on  file  in  room  B-099.  in  the 
main  Commerce  Building. 

The  Department  also  notes  that  the 
majority  of  Izumi's  home  market  sales 
were  made  to  an  affiliated  Japanese 
manufacturer  Due  to  this  affiliation,  the 
Department  will  be  reviewing  for  the 
purposes  of  the  final  determination  of 
this  administrative  review,  the 
appropriateness  of  continuing  our 
analysis  of  Izumi  as  a  separate  entity. 

B  Partial  Facts  Available 
OK  and  Enuma 

In  our  initial  questionnaire  of  )une  18, 
1997.  we  stated  that  if  a  respondent 
elected  not  to  supply  difference  in 
merchandise  (DIFMER)  information  and 
we  later  determined  for  any  reason  that 
a  U.S.  sale  should  be  compared  to  a  sale 
of  a  similar  product  in  the  comparison 
market,  we  might  have  to  resort  to  the 
use  of  facts  otherwise  available  (FAJ. 

In  response,  both  Daido  and  Enuma 
stated  that  they  believed  that  thev  had 
identical  home  market  (HM)  sales  for 
every  U.S.  model.  However,  both 
respondents  admitted  that  a  matching 
contemporaneous  HM  sale  may  not  exist 
for  every  U.S.  sale.  Both  Daido  and 
Enuma  contended  that  because  of  the 
large  number  of  U.S.  and  HM  sales,  they 
had  not  been  able  to  determine  if  there 
are  any  unmatched  U.S  sales  Both 
respondents  stated  that  they  would 
"report  either  difference  in  merchandise 
adjustments  or  constructed  values,    if 


they  found  that  "unmatched  U.S.  sales 
exist." 

In  the  supplemental  questionnaires  to 
Daido  and  Enuma  dated  September  2, 
1997,  and  November  5.  1997, 
respectively,  we  again  informed  the 
respondents  that  if  we  determined  that 
there  was  not  a  contemporaneous  sale  in 
the  HM  of  an  identical  model  for  every 
model  of  roller  chain  sold  in  the  United 
States,  or  such  sales  could  not  be  used 
as  a  basis  for  normal  value  (NV)  for  any 
reason,  and  Daido  and  Enuma  failed  to 
report  their  DIFMER  data,  we  might 
resort  to  FA  in  making  our 
determinations.  In  its  September  16, 
1997  response,  Daido  slated  that  "[nlo 
response  was  required  "  while  Enuma  in 
its  November  24,  1997,  submission, 
provided  no  response  except  to  slate 
that  "(tlhis  particular  question  does  not 
require  an  answer,"  Furthermore,  in  an 
additional  supplemental  questionnaire, 
dated  December  11.  1997,  we  again 
asked  Daido  to  confirm  that  it  had 
reported  a  contemporaneous  sale  of  an 
identical  or  similar  HM  model  for  every 
sale  in  the  U.S.  market,  as  requested  in 
the  original  questioimaire.  The 
supplemental  questiormaire  pointed  out 
that  if  there  is  not  an  identical  or  similar 
HM  match  for  each  Etaido  sale  in  the 
U.S.  market,  then  it  was  Daido's 
responsibility  to  submit  CV  information 
for  those  U.S.  models  which  do  not  have 
contemporaneous  comparison  sales  in 
the  HM.  Further,  we  reiterated  to  Daido 
the  requirement  to  refK)rt  VCOM  data 
for  both  the  home  market  and  U.S. 
models  and  the  TCOM  for  U.S.  models, 
if  there  are  sales  of  U.S.  models  for 
which  there  are  no  contemporaneous 
home  market  sales  of  identical 
merchandise  Daido  responded  that  it 
"believes  that  it  has  reported  a 
contemporaneous  home  market  sale  of 
an  identical  model  for  every  U.S.  sale," 
However,  in  performing  product 
compansons  for  Daido  and  Enuma.  we 
were  unable  to  identify  HM  sales  of 
identical  products  for  every  product 
sold  in  the  United  States,  as  claimed  by 
the  respondents. 

Pursuant  to  782(d),  we  provided 
Daido  and  Enuma  the  opportunity  to 
explain  their  deficiencies  As  noted 
above  Dasdo  and  Enuma  failed  to 
provide  \'COM  and,' or  CV  information 
in  response  to  our  initial  questioimaire. 
Each  was  sent  a  supplemental 
questionnaire  requesting  the  VCOM  and 
/or  CV  information  Neither  Daido  nor 
Enuma  provided  the  requested  data. 
Tiierefore  section  776(a)  directs  the 
Department  to  use  facts  otherwise 
available,  subtecl  to  section  782(e). 

Because  the  information  at  issue 
s'bmitted  by  Daidc  and  Enuma  was  so 
incomplete  that  it  caimot  serve  as  a 
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reitablt)  basis  tor  thu  uniuatcneU  U.i. 
sales,  and  by  refusing  to  remedy  the 
deficiencies  in  that  information  Daido 
and  Enuma  failed  to  act  to  best  of  their 
abilities,  section  782(e)  authorizes  the 
Department  to  decline  to  consider  the 
deficient  information  and  resort  to  facts 
otherwise  available. 

The  failure  by  Daido  and  Enuma  to 
report  DIFMER  and/or  CV  data, 
information  which  we  requested  in  our 
original  and  in  our  supplemental 
questionnaire(s)  and  information  which 
they  controlled,  despite  our  warnings 
regarding  the  consequences  of  such  an 
action,  demonstrates  that  Daido  and 
Enuma  failed  to  cooperate  to  the  best  of 
their  ability 

Given  Daido  and  Enuma's  lack  of 
cooperation,  we  are  assigning  their 
unmatched  sales  an  FA  margin  of  42.48 
percent,  the  rate  calculated  for  Kaga  in 
the  instant  review. 

Kaga 

As  a  result  of  our  analysis  of  the 
revised  U.S.  sales  databases  submitted 
by  Kaga.  on  January  22.  1998,  we 
identified  a  number  of  sales  transactions 
listed  in  the  U.S.  sales  databases  which 
have  missing  values  (e.g.  VCOM,  gross 
unit  price  (GRSUPRU).  etc.).  In  letters 
dated  March  25.  1998  and  March  31. 
1998.  we  requested  that  Kaga  provide  a 
revised  US.  sales  tape  containing  the 
missing  information  we  had  identified. 
Further,  we  requested  that  Kaga  check 
its  databases  to  determine  if  any  other 
transactions  not  identified  in  our 
request  had  missing  values.  If  so,  we 
asked  that  this  information  be  provided 
as  well. 

On  April  1.  1998,  we  received  a  call 
from  counsel  for  Kaga  who  explained 
that  in  responding  to  our  March  25. 
1998.  request  for  information  regarding 
missing  values.  Kaga  discovered  other 
errors.  We  instructed  Kaga  to  submit 
revised  sales  tapes  for  the  United  States 
and  HM  and  informed  Kaga  that  if  we 
found  errors  or  had  difficulty  in  using 
the  data  on  the  revised  tapes,  we  may 
proceed  with  our  determination  based 
on  facts  available. 

On  April  6,  1998.  Kaga  submitted 
revised  sales  data  for  constructed  export 
price  (CEP)  sales  and  for  export  price 
(EP)  sales  to  one  customer  but  stated 
that  it  had  been  unable  to  locate  any 
missing  data  for  sales  to  the  other  EP 
customer.  In  addition,  Kaga  reported 
that  it  had  made  corrections  with 
respect  to  packing,  brokerage  and 
handling,  sale  date,  and  freight  from 
port  to  warehouse.  However,  in 
performing  product  comparisons  for 
Kaga.  we  found  several  transactions 
with  missing  values  in  the  U.S.  sales 


aataoasfjs,  including  VCOM.  TCOM, 
number  of  strands,  and  GRSUPRU. 

Pursuant  to  782(d).  we  provided  Kaga 
the  opportunity  to  explain  its 
deficiencies.  We  sent  Kaga  a 
supplemental  questionnaire  addressing 
deficiencies  in  its  response.  Although 
Kaga  responded  to  our  supplemental 
request  for  information,  despite  our 
warnings  that  we  might  proceed  with 
our  determination  based  on  facts 
available  if  we  found  errors  or  had 
difficulty  in  using  Kaga's  revised  data, 
the  information  provided  was  deficient. 
Therefore.  Section  776(a)  directs  the 
Department  to  use  facts  otherwise 
available,  subject  to  Section  782(e). 

The  application  of  Section  782(e)  of 
the  Act  does  not  overcome  Section 
776(a)'s  direction  to  use  facts  otherwise 
available  for  Kaga's  U.S.  sales  database 
Because  several  transactions  in  Kaga's 
U.S.  sales  databases  have  missing  values 
for  sp)ecific  variables  that  are  necessary 
for  matching  to  HM  sales,  we  are  unable 
to  calculate  a  margin  for  these  U.S. 

sales. 

Kaga's  failure  to  provide  data  for 
specific  variables  which  are  essential  to 
our  determination  of  model  match  (e.g., 
VCOM.  TCOM.  etc.).  despite  our 
pointing  out  to  Kaga  exactly  what  was 
missing,  demonstrates  that  Kaga  failed 
to  cooperate  to  the  best  of  its  ability 
especially  in  light  of  Kaga's  ability  to 
provide  the  same  type  of  information  for 
other  sales. 

Given  Kaga's  lack  of  cooperation,  we 
recommend  assigning  to  Kaga's 
unmatched  sales,  an  FA  margin  of  42.48 
percent,  which  is  the  rate  calculated  for 
Kaga's  other  sales  in  the  instant  review 
and  is  one  of  the  highest  margins 
calculated  in  the  history  of  this 
proceeding. 

Sugiyama 

As  with  the  other  respondents  in  this 
review,  pursuant  to  section  782(d)  of  the 
Act.  we  provided  Sugiyama  the 
opportunity  to  explain  deficiencies  we 
noted  in  the  responses.  To  that  end.  we 
issued  supplemental  questionnaires  to 
Sugiyama  on  September  5,  1997. 
November  26.  1997.  November  28.  1997. 
and  December  17, 1997.  We  noted  that 
in  its  original  Section  B  respwjnse. 
Sugiyama  reported  that  one  of  its 
affiliated  home  market  resellers 
(hereafter  referred  to  as  reseller  A)  had 
sales  to  two  customers  in  the  home 
market  during  the  POR.  However,  in  its 
revised  database,  submitted  in  January 
1998.  in  response  to  the  Department's 
supplemental  questionnaires.  Sugiyama 
included  previously  unreported  sales  by 
reseller  A  to  multiple  additional 
customers.  After  careful  review  of  this 
submission,  we  discovered  that 


Sugiyama  had  increased  its  home 
market  sales  database  by  more  than  40 
percent.  Sugiyama's  failure  to  identify 
the  magnitude  of  the  increased  sales 
resulted  in  the  Department's  rejecting 
this  submission.  However,  we 
reconsidered  this  decision  and  in  March 
accepted  the  submission,  stating  that  we 
were  not  certain  how  we  would  treat  the 
newly  reported  sales.  Subsequently, 
after  the  deadline  had  passed  for 
submission  of  new  factual  information. 
Sugiyama  advised  the  Department  that 
several  of  those  additional  customers 
were  affiliated  with  reseller  A. 

Given  the  lateness  of  these 
submissions,  the  extent  of  the  additional 
information  provided,  and  concerns 
about  establishing  the  accuracy  of  the 
data,  we  are  excluding  this  data  from 
our  preliminary  margin  calculations. 
Furtner,  we  have  identified  all  US. 
transactions  where  the  normal  value 
that  would  have  been  used  for 
comparison  purposes  relied  in  whole  or 
in  part  on  those  newly  reported  home 
market  sales  and  applied  a  margin  based 
on  the  FA  to  the  U.S.  sales  in  question 
The  preceding  analysis  demonstrates 
that  Sugiyama  failed  to  cooperate  to  the 
best  of  its  ability.  Thus,  in  accordance 
with  section  776(b).  in  selecting  among 
the  FA  for  this  respondent,  we  believe 
that  an  adverse  inference  is  warranted. 
Given  Sugiyama's  lack  of  cooperation, 
we  assigned  as  FA  to  the  U.S.  sales  in 
question,  the  42.48  percent  rate 
calculated  for  Kaga  in  the  instant 
review. 

Between  the  preliminan,'  and  final 
review  results,  we  will  address  the 
appropriateness  of  including  the 
additional  transactional  data  in  our  final 
margin  analysis. 

3.  Conoboration  of  Information  used 
as  Facts  Available 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  adverse  FA 
information  derived  from  the  petition. 
the  final  determination  from  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record. 

Section  776(c)  of  the  Act  rt-quires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  facts  available.  Secondary 
information  is  described  in  the  SAA  (at 
870)  as  "lilnformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise." 

Tne  SAA  further  provides  that 
"corroborate  "  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
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probative  value  {see  SAA  at  870)  Thus. 
to  corroborate  secondan,-  information, 
the  Department  will,  to  the  extent 
practu:able.  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  an  administrative 
determination.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  FA  a  calculated 
dumping  margin  from  a  prior  segment  of 
the  proceeding,  it  is  not  nec:essarv'  to 
question  the  reliability  of  the  margin 
from  that  time  period  (;  e.,  the 
Department  can  normally  be  satisfied 
that  the  information  has  probative  value 
and  that  it  has  complied  with  the 
corroboration  requirements  of  section 
776(c)  of  the  Act.  See.  e.g.,  Elementnl 
Sulphur  from  Canada:  Preliminan- 
Results  of  Antidumping  Duty 
Administrative  Reviev\.  fi2  FR  at  971 
(January  7,  1997]  and  AFBs-1997. 

As  to  the  relevance  of  the  margin  used 
for  adverse  FA,  the  Department  stated  in 
Tapered  Roller  Bearings  from  fa  pan: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  62  FR  47454 
(Sept.  9.  1997)  that  it  will  "consider 
information  reasonably  at  its  disposal  as 
to  whether  there  are  circumstances  that 
would  render  a  margin  irrelevant. 
Where  circumstances  indicate  that  the 
selected  margin  is  not  appropriate  as 
adverse  !FA|,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin   "  See  also  Fresh  Cut 
Flowers  from  Mexico:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review.  60  FR  49567. 
We  have  determined  that  there  is  no 
evidence  on  the  record  of  the  1987-1988 
administrative  review,  where  we 
calculated  the  17  57  perc.ent  rate  for 
Hitachi  Metals,  that  would  indicate  that 
the  17.57  percent  rate  is  irrelevant  or 
inappropriate  as  an  adverse  FA  rate  for 
certain  respondents  in  the  instant 
review  Therefore,  where  we  have 
applied  as  F,^.  the  17.57  margin  from  a 
prior  administrative  review  of  this 
finding,  we  have  satisfied  the 
corroboration  requirements  under 
section  776(c)  of  the  .Act. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 

the  Act,  we  considered  all  products 
covered  by  the  Scope  of  the  Review, 
which  were  produced  and  sold  by  the 
respondent  in  the  home  market  during 
the  POR,  to  \ye  foreign  like  products  for 
purposes  of  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  or  similar  merchandise  in  the 


home  market  to  compare  to  U.S.  sales, 
we  compared  US.  sales  to  the  CV-of  the 
product  sold  m  the  US.  market  during 
the  comparison  period. 

In  past  segments  of  this  proceeding, 
we  have  used  the  mode!  match 
databases  submitted  by  the  respondents 
to  identify  identical  and  similar 
merchandise  in  the  home  market.  For 
this  review,  however,  we  have 
determined  it  appropriate  to  make  the 
analysis  in  this  proceeding  consistent 
with  the  Department's  practice  of 
defining  identical  and  similar 
merchandise  based  on  the  product 
characteristics  outlined  in  the 
antidumping  questionnaire. 

In  the  final  results  of  the  prior 
segment  of  this  proceeding,  we  stated 
our  intent  to  use  the  model  match 
comments  received  in  that  review  as  a 
starting  point  for  determining  the 
appropriate  model  match  criteria  to  be 
employed  in  future  reviews.  See  Notice 
of  Final  Results  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Review  Roller  Cham.  Other  Than 
Bicycle.  From  fapan.  62  FR  at  60475 
(November  10,  1997),  Using  these 
comments,  we  developed  proposed 
model  match  criteria  and  issued  the 
proposal  to  ail  parties  in  a  letter  dated 
November  26.  1997.  Additional 
comments  were  received  from  all  parties 
on  December  12,  1997  and  December  15, 
1997   Based  on  our  analysis  of  all 
comments  received  as  well  as  our 
examination  of  questionnaire  responses, 
product  catalogs  of  various  respondents 
in  the  current  review,  and  the  model 
matching  methodology  used  by  the 
Department  in  prior  segments  of  this 
proceeding,  we  developed  our  model 
match  criteria  based  on  eighteen 
product  characteristics  as  outlined  in 
our  supplemental  questionnaire  of 
December  19,  1997, 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  the  respondents 
to  the  United  States  were  made  at  below 
NV,  we  compared  the  EP  or  CEP  to  the 
NV,  as  described  in  the  "export  price." 
"constructed  export  price,"  and 
"normal  value  '  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  .Act,  we  compared,  where 
appropriate,  the  EPs  and  CEPs  of 
individual  transactions  to  the  monthly 
weighted-a\erage  .\'\'  of 
contemporaneous  sales  of  the  foreign 
like  product. 

Export  Price 

For  the  price  to  the  United  States,  we 

used  EP,  as  defined  in  section  772(a)  of 
the  .Act,  where  the  subject  merchandise 
was  sold  directly  to  the  first  unaffifiated 


purchaser  in  the  United  States  prior  to 
importation  and  the  CEP  methodology 
was  not  otherwise  warranted  based  on 
the  facts  of  the  record.  In  accordance 
with  section  772(c)(2)  of  the  Act.  wb 
made  deductions,  where  appropriate, 
for  foreign  inland  freight  from  the  plant 
to  the  port,  foreign  inland  insurance, 
foreign  brokerage  and  handling, 
international  freight,  and  marine 
insurance  because  these  expenses  were 
incident  to  bringing  the  subject 
merchandise  from  the  original  place  of 
shipment  in  the  exporting  country  to  the 
place  of  delivery. 

Constructed  Export  Price 

The  Department  based  its  margin 
calculation  on  CEP,  as  defined  in 
section  772(b)  (c)  and  (d)  of  the  Act, 
where  sales  to  the  first  unaffiliated 
purchaser  in  the  United  States  took 
place  after  importation  or  where  CEP 
methodology  was  otherwise  warranted. 

In  the  case  of  RK,  the  company 
reported  its  sales  through  NIC  and  its 
direct  sales  to  ATSI  as  EP  sales  where 
the  price  and  quantity  sold  to 
unaffiliated  parties  were  established 
prior  to  exportation  and  the 
merchandise  did  not  enter  ATSI's 
inventory.  When  sales  are  made  prior  to 
the  date  of  importation  through  an 
affihated  or  unaffiliated  sales  entity  in 
the  United  States,  the  Department  uses 
the  following  criteria  to  determine 
whether  U.S.  sales  should  be  classified 
as  EP  sales:  (1)  whether  the  merchandise 
in  question  is  shipped  directly  from  the 
manufacturer  to  the  unaffiliated  buyer 
without  being  introduced  into  the 
physical  inventory  of  the  selling  agent: 
(2)  whether  direct  shipment  from  the 
manufacturer  to  the  unaffiliated  buyer  is 
the  customary  channel  for  sales  of  the 
subject  merchandise  between  the  parties 
involved;  and  (3)  whether  the  selling 
agent  in  the  United  States  acts  only  as 
a  processor  of  sales-related 
documentation  and  a  communication 
link  (i.e.,  "a  paper-pusher")  with  the 
unaffiliated  U.S.  buyer.  Where  the 
factors  indicate  that  the  activities  of  the 
selling  entity  in  the  United  States  are 
ancillary  to  the  sale  (e.g.,  arranging 
transportation  or  customs  clearance),  we 
treat  the  transactions  as  EP  sales.  Wliere 
the  U.S.  selling  agent  is  substantially 
involved  in  the  sales  process  [e.g., 
negotiating  prices),  we  treat  the 
transactions  as  CEP  sales.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  From  Spain  .  63  FR 
10849,10852  (March  5,  1998). 

Based  on  our  review  of  the  record 
information  concerning  RK's  sales 
described  above,  we  preliminarily 
determine  that  these  sales  are  CEP 
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transactions.  We  note  that  according  to 
RK  the  customary  channel  is  to  sell  the 
merchandise  prior  to  importation  and 
ship  the  merchandise  directly  from  RK 
or  RK/NIC  to  the  unaffiliated  buyer  in 
the  United  States  without  being 
introduced  into  the  physical  inventory 
of  ATSI.  However,  during  the  POR,  FTM 
A  Associates  (FTM),  an  unaffiliated  U.S. 
sales  company,  acted  as  a  selling  agent 
for  RK  and  RK/NIC  with  respect  to  all 
RK-produced  merchandise  sold  in  the 
United  States  that  did  not  enter  into 
ATSI's  inventory.  FTM  was  responsible 
for  introducing  potential  new  customers 
and  sales  to  RK  and  its  affiliates.  U.S. 
advertising,  and  all  customer  contact. 
Thus.  FTM  acted  as  more  than  just  a 
paper  processor  or  communication  link 
for  sales  of  RK-produced  merchandise. 
Accordingly,  for  purposes  of  these 
preliminary  results,  we  are  treating  the 
sales  in  question  as  CEP  sales.  For  a 
more  detailed  discussion  of  this  issue. 
see  the  April  30,  1998.  Memorandum  to 
the  Acting  Deputy  Assistant  Secretary. 
Import  Administration,  regarding 
Treatment  of  Certain  RK  Excel  U.S. 
Sales  of  Subject  Merchandise  as 
Constructed  Export  Price  or  Export  Price 
Transactions,  on  file  in  room  B-099,  of 
the  main  Commerce  Building 

We  calculated  CEP  based  on  delivered 
prices  to  unaffiliated  purchasers  in  the 
United  States.  Where  appropriate,  the 
Department  made  adjustments  for 
discounts  and  rebates.  Also  where 
appropriate,  we  deducted  credit 
expenses,  direct  selling  expenses  and 
indirect  selling  expenses,  including 
inventory  carrying  costs,  which  related 
to  commercial  activity  in  the  United 
States  We  also  made  deductions,  where 
appropriate,  for  movement  expenses 
(foreign  inland  freight,  foreign  brokerage 
and  handling,  international  freight  and 
insurance.  U.S.  duties.  U.S.  brokerage 
and  handling,  and  U.S.  inland-freight 
and  insurance),  and  pursuant  to  section 
772(d)(3),  where  applicable,  we  made  an 
adjustment  for  CEP  profit  With  regard 
to  RK  and  Sugiyama.  the  only 
respondents  in  this  review  who  further- 
manufactured  the  merchandise  in  the 
United  States,  we  made  a  deduction  for 
the  cost  of  further  manufacturing  in  the 
United  States  in  accordance  with 
section  772(d)(2)  of  the  Act. 

Normal  Value 

Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV.  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 


merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Act.  For  DK. 
Enuma.  RK.  Sugiyama.  and  Kaga.  we 
determined  that  the  Quantity  of  foreign 
like  product  sold  in  tne  exporting 
country  was  sufficient  to  permit  a 
proper  comparison  with  the  sales  of  the 
subject  merchandise  to  the  United 
States  because  each  of  these 
respondents  made  home  market  sales 
which  were  greater  than  five  percent  of 
its  sales  in  the  U.S.  market. 

Arms-Length  Transactions  for  Enuma 
and  Sugiyama 

Sales  to  affiliated  customers  in  the 
home  market  for  Enuma  and  Sugiyama 
which  were  determined  not  to  be  at 
arms-length  were  excluded  from  our 
analysis.  To  lest  whether  these  sales 
were  made  at  arms-length,  we  compared 
the  starting  prices  of  sales  of 
comparison  products  to  affiliated  and 
unaffiliated  customers,  net  of  all 
movement  charges,  direct  and  indirect 
selling  expenses,  discounts,  and 
packing  Pursuant  to  19  CFR  353.45(a) 
and  in  accordance  with  our  practice, 
where  the  price  to  the  affiliated  party 
was  less  than  99.5  percent  or  more  of 
the  price  to  the  unaffiliated  party,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  not  at  arm's  length. 
We  disregarded  all  sales  of  Sugiyama's 
and  Enuma's  home  market  customers 
that  did  not  pass  the  arms-length  test. 

Level  of  Trade 

In  accordance  with  section  773(a)(7) 
of  the  Act.  to  the  extent  practicable,  we 
determine  NV  based  on  sales  in  the 
comparison  market  at  the  same  level  of 
trade  (LOT)  as  the  EP  or  CEP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV.  that 
of  the  sales  from  which  we  derive 
selling,  general,  and  administrative 
(SGAA)  expenses  and  profit.  For  EP 
sales,  the  U.S.  level  of  trade  is  also  the 
level  of  the  star«ing-price  sale,  which  is 
usually  from  exporter  to  importer.  For 
CEP  sales,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

"To  determine  whether  NV  sales  ar«  at 
a  different  level  of  trade  than  EP  or  CEP 
sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer  Customer  categories  such  as 
distributor,  original  equipment 
manufacturer,  or  reseller  are  commonly 
used  by  respondents  to  describe  levels 
of  trade  but  are  insufficient  to  establish 
an  LOT.  Different  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 


selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  the  levels  of  trade. 
Different  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  or 
quantitatively  different  selling  functions 
in  sellinc  to  them. 

If  we  find  that  the  comparison-market 
sales  are  at  a  different  level  of  trade,  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
partem  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  LOT  adjustment  under 
section  773(a)(7)(A)  of  the  .\i\   Finally. 
for  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa.  62 
FR  61731  (November  19.  1997) 

In  order  to  determine  whether  a  LOT 
adjustment  or  CEP  offset  was  warranted 
for  Kaga,  RK.  Enuma.  DK  and  Sugiyama, 
we  compared  the  EP  and  CEP  sales  to 
the  HM  sales  in  accordance  with  the 
principles  discussed  above.  For 
purposes  of  our  analysis,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  and 
the  Japanese  markets,  including  the 
selling  functions,  classes  of  customer, 
and  selling  expenses  for  each  of  the 
above  companies 

Based  on  our  analysis  of  these  factors, 
we  found  for  each  respondent  that  no 
LOT  difference  existed  between  its  U.S. 
and  home  market.  Therefore,  we  have 
made  no  LOT  adjustment  for  any  of 
these  respondents  For  a  detailed 
discussion  of  the  LOT  issues,  see  the 
April  30.  1998,  memoranda  to  the 
Program  Manager  from  the  Team, 
regarding  the  LOT  analysis  for  Kaga,  RK, 
Enuma,  Daido  and  Sugiyama.) 

Constructed  Value 

For  Sugiyama's,  RK's.  and  Kaga's 
products  for  which  we  could  not 
determine  the  NV  based  on  home 
market  sales  of  roller  chain,  because 
there  were  no  contemporaneous  sales  of 
a  comparable  product,  we  compared 
U.S.  prices  to  CV.  In  accordance  with 
section  773(e)(1)  of  the  Act.  we 
calculated  CV  based  on  the  sum  of  the 
cost  of  manufacturing  (COM)  of  the 
product  sold  in  the  United  States,  plus 
amounts  for  home  market  SG&A 


Federal  Register/Vol.  63.  No.  89/Friday.  May  8.  1998/Notices 


2!S459 


expenses,  profit,  and  U.S.  packing  costs. 
In  accordance  with  section  773(e)(2)(.^). 
we  used  the  actual  amounts  incurred 
and  realized  by  the  respective 
manufacturers  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product,  in  the  ordinan,-  course  of  trade, 
for  consumption  in  the  foreign  countn,' 
to  calculate  SGA  \  expenses  and  profit. 

Price-to-Price  Comparisons 

We  based  NV  on  packed,  ex-factorv  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  home  market.  We 
made  adjustments,  where  applicable,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  applicable,  we  made 
adjustments  to  home  market  prices  for 
disfjounts.  rebates,  inland  freight, 
insurance,  technical  services,  and  other 
direct  selling  expenses.  To  adjust  for 
differences  in  circumstances  of  sales 
(COS)  between  the  home  market  and  the 
EP  and  CEP  transactions  in  the  United 
States,  we  reduced  home  market  prices 
bv  an  amount  for  home  market  credit 
expenses.  For  comparison  to  EP 
transactions  we  also  made  an  upward 
adiustment  for  US  credit  expenses  We 
also  made  adjustments  for  indirect 
selling  expenses  incurred  on 
comparison  market  or  US  sales  where 
commissions  were  granted  on  sales  in 
one  market  but  not  in  the  other  (the 
commission  offset),  pursuant  to  19  CFR 
3S3  56(b)  To  adjust  for  differences  in 
packing  between  the  two  markets,  we 
adiusted  the  home  market  price  by 
deducting  HM  packing  costs  and  adding 
I"  S  packing  costs  In  addition,  we 
made  adjustments  where  appropriate 
for  differences  in  costs  attributable  to 
physical  differences  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act. 

Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act  and  19 
CFR  353  56  for  COS  differences.  For 
comparisons  to  EP,  where  appropriate, 
we  made  COS  adjustments  by  deducting 
direct  selling  expenses  incurred  on 
home  market  sales  and  adding  US 
direct  selling  expenses.  For  comparisons 
to  CEP.  where  appropriate,  we  made 
COS  adjustments  by  deducting  direct 
selling  expenses  incurred  on  home 
market  sales.  We  also  made 
adjustments,  where  applicable,  for  the 
commission  offset  in  the  manner 
described  above 

Currency  Conversion 

For  purposes  of  the  preliminary 
results  we  made  currency  conversions 
based  on  the  official  exchange  rates 
published  by  the  Federal  Reserve  in 


effect  on  the  dates  of  the  U.S  sales. 
Section  773Ala)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
m  effect  on  the  date  of  sale  of  subject 
merchandise  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  uniess  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2,25  percent.  (For 
a  detailed  explanation,  see  Policy 
Bulletin  96-1   Currency  Conversions.  61 
FR  9434,  March  8.  1996  I  The 
benchmark  is  defined  as  the  roiling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  that  a 
fluctuation  exists,  we  substitute  the 
benchmark  for  the  daily  rate.  We  have 
determined  that  no  flurtuation  existed 
m  this  review,  therefore,  we  have  made 
currencN'  conversions  based  on  the  daily 
exchange  rates. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
April  1,  1996,  through  March  31,  1997; 


Weighted- 

Manutacturerexporter 

average 
margin  per- 

centage 

Daido  Kogyo  Company  Ltd  

0.03 

Enuma  Cham  MIg   Company  ... 

0.06 

Izumi  Ctiain  Mtg  Company  Ltd 

17.57 

Putton  Chain  Company  Inc 

42.48 

R  K    Fxrei  Comoanv  Ltd     

1029 

Kaga  Kogyo/Kaga  industries  .... 

42.48 

Oriental  Cham  Company  

17.57 

Sugiyama  Cham  Company,  Ltd 

31.50 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 

of  publication  of  this  notice  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Issues 
raised  in  hearings  will  be  limited  to 
those  raised  in  the  respective  case  briefs 
and  rebuttal  briefs.  Case  briefs  from 
interested  parties  and  rebuttal  briefs, 
limited  to  the  issues  rai.sed  m  the 
respective  case  briefs,  may  be  submitted 
not  later  than  30  days  and  37  days, 
respectively,  from  the  date  cf 
publication  of  these  preliminary  results. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue,  (2)  a  brief 
summary-  of  the  argument  not  to  exceed 
five  pages,  and  (3)  a  table  of  authorities 
cited. 


The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  180  days  after  the 
date  of  pubUcation  of  this  notice.  The 
Department  shall  determine  and  the 
Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties.  For  duty 
assessment  purposes,  for  CEP  sales  we 
calculated  an  importer-specific 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U,S, 
sales  to  each  impcrter  and  dividing  this 
amount  by  the  total  value  of  subject 
merchandise  entered  during  the  POR  for 
each  importer  In  order  to  estimate  the 
entered  value,  we  subtracted 
international  movement  expenses  from 
the  gross  sales  value.  For  assessment  of 
EP  sales  we  calculated  a  per  unit 
importer-specific  assessment  rate  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amount  by 
the  total  quantity  of  subject 
merchandise  entered  during  the  POR  for 
each  importer. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
antidumping  duty  review  for  all 
shipments  of  roller  chain  from  Japan, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)  of  the  Tariff  Act:  (1)  the  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  review;  (2)  for 
exporters  not  covered  in  this  review,  but 
covered  in  the  LTFV  investigation  or 
prior  reviews,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
from  the  LTFV  investigation  or  the  prior 
review;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  15.92 
percent,  the  "All  Others"  rate  based  on 
the  first  review  conducted  by  the 
Department  in  which  a  new  shipper  rate 
was  established  in  the  final  results  of 
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antidumping  Hnding  administrative 
review  (48  FR  51801.  November  14. 
1983).  These  requirements,  when 
imposed,  shall  remain  in  effmrt  until 
publication  of  the  Tinal  results  of  the 
next  administrative  review  This  notice 
serves  as  a  preliminary  reminder  to 
importers  of  their  responsibility  under 
19  C:FR  353  26  to  file  a  cerlificatB 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
•re  in  accordance  with  seciions 
751(a)(1)  and  777  (i)(l)  of  the  Act. 

Datnd:  April  30.  1998 

Kobefl  S.  LaRuMM. 

AsiistanI  Secretary  for  Import 
Administration 
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DEPARTMENT  OF  COMMERCE 

International  Trad«  A.iministratlon 

PreaicU'f  '  s  t  nx"^t  Council:  Meeting  of 
the  PrpsKit^ri  5  t  »por1  Council 

AOENCY:  International  Trade 

Administration.  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  an  open  meeting. 

SUMMARY:  The  President's  Export 
Council  (PEC)  will  hold  a  full  Council 
meeting  to  discuss  topics  related  to 
export  expansion.  The  meeting  will 
include  briefings  on  trade  priorities  and 
issues,  the  Asia  monetary  crisis,  the 
World  Trade  Organization,  economic 
sanctions  and  Virtual  Trade  Mission 
activities.  The  PEC  was  established  on 
December  20.  1973.  and  reconstituted 
May  4.  1979.  to  advise  the  President  on 
matters  relating  to  U.S.  trade.  It  was 
most  recently  renewed  by  Executive 
Order  12991 
DATE:  June  2,  1998. 
TttdE:  10:30  p.m.  to  4:15  p.m. 
ADDRESSES:  The  J.W.  Mariott  Hotel. 
Salem  (..  1331  Pennsylvania  Avenue. 
N.W..  Washington.  DC.  20004.  This 
program  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  submitted  by 
May  15.  1997.  to  ].  Marc  Chittum. 
President's  Export  Council.  Room 
2015B,  Washington.  DC.  20230. 
(Phone:  202-482-1124)  Seating  is 


limited  and  will  be  on  a  Grst  come  first 

serve  basis. 

FOR  FURTHER  INfOMMATION  COmACT:  J. 

Man  Chittum,  Presidents  Export 
Council.  Room  2015B.  Washington, 
DC.  20230  (Phone:  202-482-1124). 

Dated  May  1.  1998 
|.  Marc  Chittum. 

Staff  Director  and  Executive  Secretary. 
President's  Export  Council. 
IFR  Doc.  98-12281  Filed  5-7-98;  845  ami 
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DEPARTMENT  OF  COMMERCE 

Na!lon;^i  Octwnic  and  Atmosphenc 
Administration^ 

p.D.  04.N^ri;| 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AOENCY:  Nauonai  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 


f:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings  of  its  Special 
Crustacean  and  Finfish  Stock 
.Assessment  Panels  (SAP). 
DATES:  A  meeting  of  the  Crustacean  SAP 
will  be  held  beginning  at  1:00  p.m.  on 
Monday.  June  1.  1998.  and  will 
conclude  by  12:00  noon  on  Thursday. 
June  4.  1998.  A  meeting  of  the  Finfish 
SAP  will  be  held  beginning  at  1:00  p.m. 
on  Monday.  June  22.  1998,  and  will 
conclude  by  12:00  noon  on  Thursday. 
June  25.  1998. 

ADDRESSES:  The  Crustacean  SAP 
meeting  will  be  held  at  the  Crowne 
Plaza  Hotel.  333  Poydras  Street.  New 
Orleans,  LA.  The  Finfish  SAP  meeting 
will  be  held  at  the  Atlantic 
Oceanographic  Meteorologic  Center. 
4.301  Rickebacker  Causeway,  Miami,  FL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Leard.  Senior  Fishery  Biologist; 
telephone:  813-228-2815 
SUPPLEMENTARY  INFORMATION:  The 

Panels  will  be  convened  to  develop 
alternatives  for  the  overfishing  criteria 
as  required  by  the  Sustainable  Fisheries 
Act.  Separate  criteria  will  be  considered 
for  each  of  the  stocks  or  stock- 
complexes  managed  under  the  Council's 
existing  Fishery  Management  Plans 
(FMP)  for  shrimp,  stone  crab,  and  spiny 
lobster  (Crustacean  SAP),  and  for 
migratory  coastal  pelagics.  reef  fish,  and 
red  drum  (Finfish  SAP). 

The  Panels  will  develop  proxies  for 
expressing  maximum  sustainable  yield 
and  optimum  yield  in  terms  of 


spawning  potential  ratio,  spawning 
stock  biomass  per  recruit,  or  other 
credible  analyses  as  appropriate  for  the 
stocks  or  stock  complexes  of  each  FMP. 
The  Panels  will  also  develop 
alternatives  for  rebuilding  periods  for 
stocks  that  have  been  classified  as 
overfished  by  NMFS.  The  Panels  may 
suggest  modifications  to  the  framework 
procedures  for  specifying  acceptable 
biological  catch  and  total  allowable 
catch  where  appropriate  Each  panel 
will  develop  a  report  to  the  Council 
setting  forth  their  recommendations. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Panels  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  Act.  those  issues  may  not 
be  the  subject  of  formal  action  during 
these  meetings.  Action  will  be  restricted 
to  those  issues  specincally  identified  in 
the  agenda  listed  in  this  notice 

A  copy  of  the  agenda  C£m  be  obtained 
by  contacting  the  Gulf  Council  (see 
ADDRESSES  1 

Special  .\f:(  ommodations 

These  r!u*<Mi!ig  nvf  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  dirt-i  U',^.  n    \;;>.  Alford  at  the 
Council  (see  ADDRESSES;  Li)  May  22, 
1998. 

Dated:  Mav  1    1998. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID  042998A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTKDN:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
M  i:i.ik;i'ment  Council's  (Council) 
Allocation  Committee  will  hold  a 
meeting  which  is  open  to  the  public. 
DATES:  The  meeting  will  begin  on 
Friday.  May  22.  1998,  at  8  a.m.  and  will 
continue  throughout  the  day  as 
necessary. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Council  Office.  2130  SW  Fifth 
Avenue.  Suite  224.  Portland,  OR. 
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Council  address:  Pacific  Fishery- 
.Management  Council,  2130  SW  Fifth 
.Avenue,  Suite  224,  Portland.  OR  97201 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Walker,  Fishen,  .Management  Analyst; 
telephone   (503)  326-6352 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  discuss  the 
potential  allocation  of  lingcod  and  some 
rockfish  spe<:;ies  among  the  recreational 
and  commert:ial  fisheries  and  between 
gear  sectors  of  the  limited  entry  fleet 
The  committee  will  discuss,  among 
other  things,  obiectives  of  the 
allocations,  the  process  requirements, 
available  data,  the  basis  for  allocations, 
and  implementation  concerris  The 
committee  will  prepare  a  report  to 
present  to  the  Council  at  its  June 
meeting 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  according  to 
the  Magnuson-  Stevens  Fishery 
Conservation  and  Management  Ac1, 
those  issues  may  not  be  of  formal  action 
during  this  meeting.  Action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  in  this  notice 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr 
Urry  Six  at  (503)  326-  6352  at  least  5 
days  prior  to  the  meeting  date. 

Dated   Mav  1    1998 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  \ationai  Marine  Fisheries  Service 
iFR  Lkx:  98-12250  Filed  5-7-98,  8.45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042998B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Ser\!ce  (NMFS),  National  Oceanic  and 

.Mmospheric  Administration  (NOAA). 

Commerce 

ACTION:  .Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council) 
Scientific  and  Statistical  Committee 
(SSC)  Economic  Subcommittee  will 
hold  a  meeting  which  is  open  to  the 
public. 

DATES:  The  meeting  will  begin  on 
Wednesday,  Mav  27.  1998.  at  10:00 


a.m.,  and  will  continue  through  4:00 
p  m  on  Thursday,  May  28,  1998.  The 
Wednesday  session  may  go  into  the 
evening  until  business  for  the  day  is 
completed.  The  Thursday  session  will 
begin  at  8:00  am  An  opportunity  for 
public  comment  will  be  provided  at 
4:00  p  m   on  Wednesday  and  3:00  p.m. 
on  Thursday. 

ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  at  the  Council 
office,  2130  SW  Fifth  Avenue.  Suite 
224.  Portland,  OR  97201 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
.Avenue,  Suite  224.  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Seger,  Economic  Analysis  Coordinator: 
telephone:  (503)  326-6352, 
SUPPLEMENTARY  INFORMATION;  The 
purpose  of  the  meeting  is  to  review  a 
draft  economic  data  collection  plan 
prior  to  submission  of  the  plan  to  the 
Council  for  adoption  for  public  review, 
to  review  draft  economic  researr  h  and 
data  needs,  and,  if  time  permits  to 
conduct  an  initial  review  of  available 
matenals  on  draft  salmon,  groundfish 
and  coastal  pelagic  plan  amendments, 

.Mthough  other  issues  not  contained 
in  this  agenda  may  come  before  the 
economic  subcommittee  for  discussion, 
in  accordance  with  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  those  issues  will  not 
be  the  subject  of  formal  action  during 
this  meeting.  Action  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agenda  in  this  notice 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities  Requests  for 
sign  language  interpretation  or  other 
au.xiiiarv  aids  should  be  directed  to  Mr. 
Larry  Six  at  (503)  326-  6352  at  least  5 
davs  prior  to  the  meeting  date. 

Dated:  Mav  1.  1998 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service. 
IFR  Doc  9a-12251  Filed  5-7-98;  8:45  am] 

BILUNQ  COOE  SStO-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042998C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
.Mmosphenc  Admimslration  INOAA), 
Commerce. 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Management  Team  (GMT) 
will  hold  a  meeting  which  is  open  to  the 
public. 

DATES:  The  meeting  will  begin  on 
Monday.  June  1,  1998,  at  1  p.m.  and  will 
continue  through  4  p.m.  on  Thursday, 
June  4,  1998.  The  Tuesday  and 
Wednesday  sessions  will  begin  at  8  a.m. 
and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  An 
opportunity  for  public  comment  will  be 
provided  at  4  p.m.  each  day  of  the 
meeting  and  3  p.m.  on  Thursday. 
ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  at  the  Council 
office,  2130  SW  Fifth  Avenue,  Suite 
224.  Portland,  OR  97201 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
.^venup   Suite  224   Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Giock.  Groundfish  Fishery  Management 
Coordinator  telephonp  '503)326-6352. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  tne  meeting  is  to  finish 
preparation  of  the  draft  fishery 
management  plan  amendment  and  to 
prepare  technical  advice  and  reports  to 
support  Council  decisions  throughout 
the  year.  Specific  issues  the  GMT  will 
address  include:  (1)  prepare  and  review 
sections  of  the  draft  groundfish  fishery 
management  plan  amendment;  (2) 
review  inseason  catch  projections;  (3) 
prepare  recommendations  related  to 
groundfish  research  and  data  needs;  (4) 
evaluate  data  and  analysis  requirements 
related  to  lingcod  and  rockfish 
allocation;  (5)  evaluate  Pacific  grenadier 
and  rockfish  landings  trends;  (6) 
develop  recommendations  for  stock 
assessment  priorities  for  1999;  (7) 
review  analysis  of  voluntary  observer 
program  data:  (8)  review  buy  back 
program;  (9)  review  "fish  for  research" 
emergency  rule  and  permit  conditions; 
and  (10)  development  of  discard 
estimates  for  lingcod. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Team  for  discussion,  according  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  of  formal 
discussion  during  this  meeting.  Action 
will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda  in 
this  notice 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  fjeople  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
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Larry  i>ix  at  IjUJJ  JJb-tjJoZ  di  least  D 
days  prior  to  the  meeting  date. 

Dated:  May  1.  1998 
Richanl  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service 
IFR  Df)c  98-12252  Filed  5-7-98:  8:45  am) 

MLUNQ  COOC  MtO-22-r 


COMMISSION  ON  THt    ADVANCEMENT 
OFFfr^EHA.    :.  AW  f  Nf-TiMCEMENT 

Hearings 

AGENCY:  Commission  on  the 

Advancement  of  Federal  Law 

Enforcement. 

ACTION:  Notice  of  Public  Hearings. 

TIMES  ANO  DATES:  Monday.  May  18. 
1998;  9:00  A.M.-2:00  P.M.;  Monday, 
lune  22.  1998;  9:00  A.M.-4:00  P  M.; 
Tuesday.  June  23.  9:00  A.M.-12:00 
Noon,  Thursday.  July  9.  1998;  9:00 
A.M.-4:00  P  M.;  Friday.  July  10.  1998; 
9:00  A.M.-12;00  Noon;  Monday.  August 
24.  1998;  9:00  A.M.-4:00  P.M.;  Tuesday. 
August  25.  1998;  900  A.M.-12:00  Noon; 
Monday.  September  14.  1998;  9:00 
A.M.-4:00  P.M.;  Tuesday.  September 
15.  1998;  9:00  A.M.-4:00  P  M.;  Hearing 
dates  for  October.  November  and 
December.  1998  have  yet  to  be 
determined. 

SUMMARY:  The  Commission  on  the 
Advancement  of  Federal  Law 
Enforcement  was  created  by  the 
Congress  in  Section  806  of  Public  Law 
104-132,  more  commonly  known  as  the 
Anti-Terrorism  and  Effective  Death 
Penalty  Act  of  1996.  Congress'  charge  to 
the  Commission  is  extremely  broad  and 
directs  the  Commission  to  "review, 
ascertain,  evaluate,  report  and 
recommend"  action  to  the  Congress  on 
a  broad  array  of  issues  affecting  federal 
law  enforcement  priorities  for  the  21st 
century.  The  Commission's  report  will 
include  recommendations  for 
administrative  and  legislative  action 
that  the  Commission  considers 
advisable  on  the  issues  it  is  evaluating 
The  Commission  announces  its  hearing 
schedule,  thereby  notifying  the  general 
public  of  their  opportunity  to  attend  the 
hearings  and  to  offer  testimony.  These 
public  hearings  are  designed  to  give  the 
Commission  the  considered  views  of 
those  testifying  to  assist  the  Commission 
in  the  preparation  of  its  report  and  to 
give  interested  parties  the  opportunity 
to  present  to  the  Commission 
information  that  these  parties  believe 
will  assist  the  Commission  in  its  task. 
The  Commission  will  include  in  its 
study  of  the  various  federal  law 
enforcement  entities  their  respective 


lunciions.  prujjrains,  rBspufisibiiiln?^, 
and  jurisdictions,  along  with  questions 
involving  their  training,  coordination, 
and  their  interaction  with  each  other,  as 
well  as  with  state  and  local  law 
enforcement  bodies. 

Date  and  Time:  Monday,  May  18. 
1998;  9:00  A.M.  to  4:00  P.M. 

Location:  The  American  Chemical 
Society  (Othmer  Hall)  1155  M  Street. 
N.W..  Washington,  DC.  20036. 

Date  and  Time:  Monday,  June  22. 
1998;  9:00  A.M.  to  4:00  P.M..  Tuesday. 
June  23.  1998;  9:00  .\.M.  to  12:00  Noon. 

Location:  Embassy  Suites  Hotel,  1250 
22nd  Street.  N.W.,  Washington,  D.C. 
20037. 

Date  and  Time:  Thursday,  July  9. 
1998;  9:00  A.M.  to  4:00  P.M.,  Friday, 
July  10,  1998;  9:00  A.M.  to  12:00  Noon. 

Locotion.  The  American  Chemical 
Society  (Othmer  Hall),  1155  M  Street. 
N.W.,  Washington,  DC.  20036. 

Date  and  Time:  Monday,  August  24, 
1998;  9:00  A.M.  to  4:00  P.M.,  Tuesday, 
August  25,  1998;  9:00  A.M.  to  12:00 
Noon. 

Location:  The  American  Chemical 
Society  (Othmer  Hall),  1155  M  Street, 
N.W.,  Washington,  D.C.  20036, 

Date  and  Time:  Monday,  September 
14,  1998:  9:00  A.M.  to  4:00  P.M., 
Tuesday.  September  15,  1998;  9:00  A.M. 
to  4:00  P.M. 

Location:  The  Latham  Hotel 
(Georgetown)  3000  M  Street,  N.W.. 
Washington.  P  r  jp.nn- 

FOR  FUmXCR  INf  ORMATION  CO^frACT; 
Carmelita  Pratt,  Administrative  Officer. 
Commission  on  the  Advancement  of 
Federal  Law  Enforcement.  1615  M 
Street.  N.W.,  Suite  240.  Washington. 
D.C.  20036.  Telephone  (202)  634-6501. 
Facsimile:  (202)  634-6038 

SUPPLEMENTARY  INFORMATION:  The 
Cunuiussion  on  t:;t:  .Xdvaiiuement  of 
Federal  Law  Enforcement  was 
established  by  Public  Law  104-132, 
dated  April  24.  1996. 
Carmelita  Pratt, 
Administrative  Officer. 
IFR  Doc  9A-12273  Filed  S-7-98;  8:45  am) 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad|ustment  of  Import  Limits  tor  Certain 
Conon  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
ttie  Dominican  Republic 

May  4.  199fi. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  May  8,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Specialist. 
Office  of  Textiles  and  Appart;!.  l'  S 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quotii  re  openings,  call 
(202)482-3715 

SUPPLEMENTARY  INFORMATION: 

.\uthoriry:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854): 
Executive  Order  1 1651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted   variously, 
for  swing  and  special  shift 

A  description  of  the  textile  and 
apparel  cate^jones  m  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notK  e  B2  E'R  66057, 
published  on  December  17.  1997).  .Mso 
see  62  FR  67622.  published  on 
De(  emh<-'r  29    1997. 
Troy  H.  Cnbb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  A  grv^m  en  is 

rommittee  for  the  Implementation  of  Textile 

.\jp-eements 

May  4,  1998. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19.  1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  the  Dominican  Republic 
and  expwrted  during  the  twelve  month 
period  begin ninj^  on  lanuarv  1.  1998  and 
extending  through  December  31,  1998 

Effective  on  May  8.  1998,  vou  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


i3&«38 
i39/639 
342/642 


Adjusted  twetve-montfi 
limit' 


1  007  499  Oozen. 
988.740  dozen 
550.836  dozen 
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Category 


Adjusted  twetve-montti 
limit ' 


347/348/64  7 '648 


2,244.019  dozen  of 
which  not  more  than 
1,148.820  dozen 
shall  be  in  Cat- 
egones  647/648 


'  The  limits  have  not  t>een  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31.  1997 

The  guaranteed  acces.s  levels  for  the 
foregoing  categories  remain  unchanged 

The  Qjmmittee  for  the  Implementation  of 
Textile  .\greements  has  determined  that 
these  actions  fall  wifhm  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 
[FR  Dfjc  98-12270  Filed  5-7-98;  8:45  am] 

BILUNQ  CXXX  3510-OA-F 


DEPARTMENT  OF  DEFENSE 
[OMB  Control  Number  0704-0341 J 

Informaiion  Collection  Requirements; 
Acquisition  of  Information  Technology 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  propo.sed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  199.T  (44  U.S.C. 
Chapter  35).  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessan.'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
fb)  the  accuracv  of  the  estimate  of  the 
burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
wavs  to  minimize  the  burden  of  the 
information  collection  on  re'spondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  September  30.  1998,  DoD 
proposes  that  OMB  extend  its  approval 
for  use  through  September  30,  2001. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  7,  1998. 


ADDRESSES:  Wntten  comments  and 
recommendations  on  the  proposed 
information  collection  requirement 
should  be  sent  to;  Defense  .Acquisition 
Regulations  Council,  .A,ttn:  Mr  .Michael 
Pelkev.  PDUSD(A&T)DP(DAR).  IMD 
3D139.  3062  Defense  Pentagon. 
Washington.  DC  20301-3062   Telefax 
(703)  602-0350   Please  cite  OMB 
Control  .Number  0704-0341  in  all 
correspondence  related  to  this  issue 
Comments  may  also  be  provided 
electronically  by  e-maihng  the 
comments  to  dfai^@acq.osd  mil  Please 
include  OMB  Control  Number  0704- 
0341  in  the  subject  line  of  the  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Pelkey.  at  (703)  602-0131. 
A  copy  of  this  information  collection 
requirement  is  available  electronically 
via  the  Internet  at:  http;'Ww-w. dtic.mil/ 
dfars/  paper  copies  may  be  obtained 
from  Mr  Michael  Pelkev. 
PDUSD(.A&T)(DP(DAR).'  IMD  3D139, 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062 
SUPP1.EMENTARY  INFORMATION: 

Title,  Associated  Fonn.  and  OMB 
Number  Defense  Federal  .Acquisition 
Regulation  Supplement  (DF.ARSl  Part 
239.  .Acquisition  of  Information 
Technologv.  and  the  associated  clauses 
at  DF.ARS  252  239-7Q00  and  252.239- 
7006,  no  form  is  used  for  this 
information  collection:  O.MB  Number 
0704-O341 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  contractors  regarding 
security  requirements  applicable  to 
computers  used  for  processing  of 
classified  information:  tariffs  pertaining 
to  telecommunications  services;  and 
proposals  from  common  carriers  to 
perform  spe<;ial  construction  under 
contracts  for  telecommunications 
services.  The  information  is  used  by 
contracting  officers  and  other  DoD 
personnel  to  ensure  that  computer 
systems  are  adequate  to  protect  against 
unauthorized  release  of  classified 
information;  to  participate  in  the 
establishment  of  tariffs  for 
telecommunications  services:  and  to 
establish  reasonable  prices  for  special 
construction  by  common  carriers. 

Affected  Public  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annua!  Burden  Hours:  2,110. 

Number  of  Responses:  1.871. 

Responses  Per  Respondent:  1.02. 

Average  Burden  Per  Response:  1.13 
hours. 

Frequency:  On  occasion. 

Summarr  of  Information  Collection 

The  clause  at  DFARS  252.239-7000, 
Protection  Against  Compromising 


Emana'  (  :.<   -p  mires  that  the  contractor 
pro\  lOt-    ..;.  !    r-equest  of  the  contracting 
officer,  documentation  supporting  the 
accreditation  of  the  computer  system  to 
meet  the  appropriate  security 
requirements. 

The  clause  at  DFARS  252.239-7006. 
Tanff  Information,  requires  that  the 
contractor  provide,  upon  request  of  the 
contracting  officer,  a  copy  of  the 
contractor's  existing  tariffs;  before  filing, 
a  copy  of  any  application  to  a  Federal, 
State,  or  other  regulatory  agency  for  new 
rates,  charges,  services,  or  regulations 
relating  to  any  tariff  or  any  of  the 
facilities  or  services  to  be  furnished 
solely  or  primarily  to  the  Government, 
and,  upon  request,  a  copy  of  all 
information,  material,  and  data 
developed  or  prep>ared  in  support  of  or 
in  connection  with  such  an  appUcation; 
and  a  notification  to  the  contracting 
officer  of  any  application  submitted  by 
anyone  other  than  the  contractor  that 
may  affect  the  rate  or  conditions  of 
services  under  the  agreement  or 
contract. 

DFARS  239.7408  requires  that  a 
detailed  special  construction  proposal 
be  obtained  from  a  common  carrier  that 
submits  a  proposal  or  quotation  that  has 
special  construction  requirements 
related  to  the  jjerformance  of  basic 
telecommunications  services. 
Michele  P.  Peterson, 
Executive  Editor.  Defense  Acquisition 
Regulations  Council. 
[FR  Doc  98-1 2?67  Filed  5-7-98;  8:45  am) 

HUJNQ  COOC  SOOO-CM-M 


DEPARTMENT  OF  ENERGY 

Iriternational  Energy  Agency  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

summary:  Subject  to  timely  enactment 
of  legislation  to  reinstate  the  antitrust 
defense  under  section  252  of  the  Energy 
Policy  and  Conservation  Act,  a  meeting 
of  the  Industry  Advisory  Board  (LAB)  to 
the  International  Energy  Agency  (EA) 
will  be  held  on  May  15,  1998,  at  the 
lEA's  headquarters  in  Paris,  France  to 
permit  attendance  by  representatives  of 
U.S.  company  members  of  the  LAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SECy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy.  Department  of  Energy. 
1000  Independence  Avenue,  S.W.. 
Washington,  DC.  20585,  202-586-6738. 
SUPPI.EMENTARY  IftfORMATION:  Subject  to 
timely  enactment  of  legislation  to 
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reinstate  the  antitrust  defense  under 
section  252  of  the  Energy  Policy  and 
Conservation  Act  (EPCA).  the  following 
meeting  notice  is  provided,  in 
accordance  with  section  252(c)(l)(A){I) 
of  the  EPCA: 

A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  May  15, 
1998.  at  the  headquarters  of  the  lEA.  9. 
rue  de  la  Federation,  Paris.  France, 
beginning  at  approximately  9:30  a.m. 
The  purpose  of  this  meeting  is  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  LAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQJ  which  is 
scheduled  to  be  held  at  the  lEA's 
headquarters  on  May  15.  including  a 
preparatory  encounter  among  company 
representatives  from  approximately  9:15 
a.m.  to  9:30  a.m.  The  agenda  for  the 
preparatory  encounter  among  company 
representatives  is  to  elicit  views 
regarding  items  on  the  agenda  for  the 
SEQ  meeting.  The  SEQ's  agenda  is 
under  the  control  of  the  SEQ.  It  is 
expected  the  SEQ  will  adopt  the 
following  agenda: 

1.  Adoption  of  the  Agenda 

2.  Approval  of  the  Summary  Record  of  the 

91st  Meeting 

3.  SEQ  Work  Program 

—The  1998  SEQ  Work  Program 
—The  1999  SEQ  Work  Program 
— Preparations  for  Emergency  Resjxjnse 
Exercise  1998 

4.  Policy  and  Legislative  Developments  in 

Member  Countries 
— U.S.  Energy  Policy  and  Conservation  Act 

(EPCA) 
— Report  on  US.  Department  of  Energy's 

National  Energy  Strategy 
— Other  Country  Developments 

5.  Emergency  Response  Reviews  of  lEA 

Countries 
—Netherlands 
— Switzerland 
—Italy 

— Updated  Schedule  of  Reviews 
6  Transport  Sector  Oil  Security  Issues  and 

Prospects 
— Road  Vehicles  for  the  Future 
7.  Emergency  Reserve  Situation  of  lEA 

Countries 
— Emergency  Reserve  and  Not  Import 

Situation  of  lEA  Countries  on  (Dctober  1 , 

1997 
— Emergency  Reserve  and  Net  Import 

Situation  of  lEA  Countries  on  January  1 . 

1990 
-Progress  Report  on  Compliance  with  lEA 

Stockholding  Commitments 
8  Emergency  Response  Issues  in  lEA 

candidate  countries 
— Emergency  Reserve  Situation  of  IE  A 

Candidate  Countries 
— Report  on  Data  Reporting  by  Candidate 

Countries 
9.  Emergency  Data  System  and  Related 

Questions 
— Base  Period  Final  Consumption  Q197- 

Q497 


—Monthly  Oil  Statistics  (MOS)  December 

1997 
—MOS  January  1998 
—MOS  February  1998 
—Monthly  Oil  Data  Diskette  Service 

(MODS) 
—Quarterly  Oil  Forecast  Q398 
—Emergency  Management  Manual 

(improved  format) 
— Emergency  Reference  Guide 

10.  lEA/ASCOPE  Workshop  on  Asian  Energy 

Security 

11.  Implementation  of  lEA  Sectirity  Rules 

12.  Any  Other  Business 

— Oral  Report  on  the  May  14  Seminar  on 
the  Effects  of  the  Oil  Price  Drop 

— Update  on  use  of  Internet  for  SEQ 
documents  and  communications 

—Workshop  in  Brazil  on  Enhancing  Oil 
Sector  Energy  Security 

As  provided  in  section  252(c)(l)(A)(ii)  of 
the  Energy  Policy  and  Conservation  Act  (42 
use  6272(c)(l)(A)(ii)).  this  meeting  is  open 
only  to  repr«sentatives  of  members  of  the  I AB 
and  their  counsel,  representatives  of 
members  of  the  SEQ,  representatives  of  the 
Departments  of  Energy,  Justice,  and  State,  the 
Federal  Trade  Commission,  the  General 
Accounting  Office,  Committees  of  the 
Congress,  the  lEA.  and  the  European 
Commission,  and  invitees  of  the  lAB,  the 
SEQ,  or  the  IE  A. 

Issued  in  Washington.  D.C,  May  1, 1996. 
Eric  F-  Fygj, 

Acting  General  Counsel. 
|FR  Doc.  98-12295  Filed  5-7-98;  8:45  am) 
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DEPARTMENT  O^  ENERGY 

f-fHierai  Energy  Regulatory 
Commission 

[P':!|«f  !  Noi    ^92'    vX*4  anc!  ?928-0O4] 

Aquamar  Corporation  and  Mernmac 
Paper  Company  Inc  ,  Notice  of  Intent 
To  Conduct  Public  Scoping  Meetings 
.ma  Site  Visit 

May  4,  1998. 

The  Federal  Energy  Regulatory 
Commission  (Commission  or  KtKC). 
received  an  application  from  the 
Aquamac  Corporation  (Aquamac)  to 
relicense  the  Aquamac  Hydroelectric 
Project  No.  2927-004.  This  250  Idlowatt 
project  is  located  on  the  Merrimack 
River  in  the  City  of  Lawrence  in  Essex 
County,  Massachusetts.  The 
Commission  also  received  an 
application  from  the  Merrimac  Paper 
Company,  Inc.  (Merrimac),  to  relicense 
the  Merrimac  Hydroelectric  Project  No. 
2928-004.  This  1,250  Idlowatt  project  is 
also  located  on  the  Merrimack  River  in 
the  City  of  Lawrence  in  Essex  County, 
Massachusetts.  The  Commission  will 
hold  public  and  agency  scoping 
meetings  on  May  18  and  19.  1998. 
respectively,  for  preparation  of  a 


Multiple  Project  Environmental 
Assessment  (MPEA)  under  the  National 
Environmental  Policy  Act  (NEPA),  for 
the  issuance  of  minor  licenses  for  the 
projfH  Is 

Scoping  Vtcetings 

FERC  staff  will  conduct  one  evening 
scoping  meeting  and  one  day  scoping 
meeting.  The  day  scoping  meeting  will 
focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns,  while  the  evening  scoping 
meeting  is  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  the  staff  in  identifying  the 
scope  of  the  environmental  issues  that 
will  be  analyzed  in  the  MPEA.  The 
times  and  locations  of  these  meetings 
are  as  follows: 

Evening  Scoping  Meeting 

Date:  Monday,  May  18,  1998. 

Time:  From  7:00  p.m.  until  10:00  p.m. 

Place:  Merrimac  Paper  Company 
Conference  Room. 

Address:  9  South  Canal  Street, 
Lawrence,  Massachusetts. 

Day  Scoping  Meeting 

Date:  Tuesday.  May  ly,  iyy« 

Time:  From  10:00  a.m.  until  1:00  p.m. 

Place:  Merrimac  Paper  Company 
Conference  Room. 

Address:  9  South  Canal  Street. 
Lawrence.  Massachusetts. 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  at  the  meeting  to  the  parties 
on  the  Commission's  mailing  list. 
Copies  of  the  SDl  also  will  be  available 
at  the  scoping  meetings. 

Site  VisiU 

The  Applicant  and  FERC  staff  will 
conduct  a  project  site  visit  beginning  at 
1:00  p.m.  on  May  18,  1998.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend.  All 
participants  should  meet  at  the 
Merrimac  Papwr  Company  office  at  9 
South  Canal  Street  in  Lawrence.  All 
participants  are  responsible  for  their 
owm  transportation  to  the  site.  Anyone 
with  questions  about  the  site  visit 
should  contact  Mr  Ed  Roux  of 
Merrimac  Paper  at  (978)  683-2754. 

Objectives 

At  the  s(  oping  meetings,  the  staff  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
MPEA;  (2)  solicit  from  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
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statements  from  experts  and  the  public 
on  issues  that  should  be  analvzed  in  the 
MPEA,  including  viewpoints  m 
opposition  to.  or  in  support  of,  the 
staffs  preiiminan,-  views:  (4)  determine 
the  relative  depth  of  analysis  for  issues 
to  be  addressed  in  the  MPEA;  and  (5) 
identif)'  resourt;e  issues  that  are  of  lesser 
importance,  and  therefore,  do  not 
require  detailed  analvsis. 

Procedures 

The  nieetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceedings  on  the  proiect   Indniduals 
presenting  statements  at  the  meetings 
will  be  asiced  to  sign  in  before  the 
meeting  starts  and  to  clearlv  identifv 
themselves  for  the  record   Speaking 
time  for  attendees  at  the  meetings  may 
be  determined  before  the  meeting,  based 
on  the  number  of  persons  wishing  to 
speak  and  the  approximate  amount  of 
time  available  for  the  session.  All 
speakers  will  be  provided  at  least  5 
minutes  to  present  their  views. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  coiicems  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clanfving  the  issues  to  be 
addressed  in  the  MPEA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  st:oping 
comments  may  be  filed  with  the 
Secretar\.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington.  DC  2042B,  until  June  22, 
1998.  ,'\il  filings  should  contain  an 
original  and  eight  copies,  and  must 
clearly  show  at  the  top  of  the  first  page 
"Aquamac  Hydroelectric  Projed  FERC 
No.  2927 — 004.";  "Merrimac 
Hydroelectric  Project  FERC  No.  2928— 
004",  or  both 

For  further  information,  please 
contact  Tim  Berry  at  (202)  219-2790  or 
Timothv  Berrv@FERC  fed  us. 
Lmwood  A.  Watson,  jr.. 
Acting  Secretary. 
[PR  Doc  98-12257  Filed  5-7-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  QF94-1 60-004] 

Cherokee  County  Cogeneration 
Partners,  L.P.;  Notice  of  Amendment 
To  Filing 

May  4.  1998. 

Take  notice  that  on  April  17,  1998. 
Cherokee  County  Cogeneration  Partners, 
L.P.  (applicant),  tendered  for  filing  a 

supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  supplement  pertains  to  the 
ownership  structure  of  the  facility. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator)  Commission,  888 
Fwsx  Street.  N  E  ,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  38.S  214).  All  motion  and 
protest  should  be  filed  by  May  18,  1998 
and  must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  artion  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lmwood  .\   Watson.  Jr., 

Acting  iecrerarv. 

IFR  Doc.  98-12256  Filed  5-7-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  ER98-2623-000] 

Cook  Inlet  Energy  Supply  Limited 
Partnership;  Notice  of  Filing 

May  4    1998 

Take  notice  that  on  April  21,  1998, 
Cook  Inlet  Energy  Supply  Limited 

Partnership  (Cook  Inlet),  in  compliance 
with  the  Commission's  July  10,  1996, 
Letter  Order  approving  its  market-based 
rate  schedule,  submitted  for  filing  a 
Notification  of  Change  m  Status  The 
Cook  Inlet  filing  describes  the 
development  of  wind  energy  projects  by 
affiliates  of  Cook  Inlet  and  concludes 
that  these  transactions  do  not  alter  the 
characteristics  that  the  Commission 


relied  upon  in  approving  the  market- 
based  pricing  for  Cook  Inlet. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedures  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  15, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-12222  Filed  5-7-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EG9&-70_000] 

Duke  Energy  Morro  Bay  LLC    Notice  Of 
Application  for  CoTimissior 
Determination  of  Exempt  Whoiesaie 
Generator  Status 

.May  4,  Wso 

fake  notice  that  on  April  24,  1998, 
Duke  Energy  Morro  Bay  LLC  (Morro 
Bay),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Morro  Bay  is  a  Delaware  limited 
liability  corporation  and  an  indirect 
wholly-owned  subsidiary  of  Duke 
Energy  Corporation.  Morro  Bay's  faciUty 
consists  of  four  natural  gas-fired 
generating  units  with  a  combined 
generating  capacity  of  1,002  MW,  Morro 
Bay  states  that  prior  to  its  purchase  of 
the  facility  fitjm  Pacific  Gas  4  Electric 
(PG&E),  the  facility  was  part  of  PGAE's 
integrated  system  Therefore,  a  rate  or 
charge  in  connection  with  this  faciUty 
was  in  effect  under  the  laws  of 
Cahfomia  on  October  24, 1992.  On 
December  16,  1997,  the  PubUc  Utilities 
Commission  of  the  State  of  California 
(CPUC),  issued  an  interim  opinion 
which  concluded  that  allowing  the 
facility  to  be  an  exempt  wholesale 
generator  within  the  meaning  of  PUHCA 
would  be  in  the  pubhc  interest, 
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would  benefit  consumers,  and  would 
not  violate  California  law.  Morro  Bay 
attached  a  copy  of  the  CPUC  opinion  to 
its  application. 

Morro  Bay  further  states  that  copies  of 
the  application  were  served  upon  the 
California  Power  Exchange,  the 
Securities  and  Exchange  Commission, 
the  South  Carolina  Public  Service 
Commission,  the  North  Carolina 
Utilities  Commission,  and  the  CPUC. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
May  15.  1998  and  must  be  served  on  the 
applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lin%vood  A.  Wataon,  |r. 
Acting  Secretary 
|FR  Doc  98-12220  Filed  5-7-98;  8:45  am) 
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OEPAR IMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Dockat  No  ER»fl-2«2«-000) 

Kansas  City  Power  &  Light  Company; 
Notice  of  Filing 

May  4.  1998 

Take  notice  that  on  April  20.  1998, 
Kansas  City  Power  k  Light  Company 
(KCPL).  tendered  for  filing  its  report  of 
transactions  under  KCPL's  GSS  Tariff 
for  the  first  quarter  of  1998 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385  211  and  18 
CFR  385  214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  15.  1998  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  paMies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection 

LinvviKxi   \    U  dls4)n.  fr., 

AlIiiij^  .inrifdjiv 

(PR  Doc  98-12223  Filed  5-7-«8;  8:45  am] 

ULUNQ  COOE  «7ir-01-«i 

DFPARTMENT  OF  ENERGY 

f-ederal  Energy  Regulatory 

Commission 

rDcH:ket  So    E  R98-  2«65-000] 

PJM  Interconnection,  L.L.C.,  Notice  of 

F  iling 

May  4. 1998 

Take  notice  that  on  April  23.  1998, 
the  PJM  Interconnection.  LLC.  (PJM). 
filed  on  behalf  of  the  Members  of  the 
LLC.  membership  applications  of 
Cargill-Alliant  LLC.  PJM  requests  an 
effective  date  on  the  day  after  this 
Notice  of  Filing  is  received  by  FERC. 

Any  person  desiring  to  be  heard  or  to 
protests  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  15,  1998.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lin%irood  A.  Watson.  Jr.. 
Acting  Secretary. 

jFR  Doc  98-12224  Filed  5-7-98:  8:45  am) 
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Dt  ^  AM [MENT  OF  ENERGY 

t^ttOeral  Energy  Heguiatory 
Commission 

[Docket  No  CP98-384-000] 

Southern  Natural  Gas  Company; 
Notice  of  Request  iJ'Kipr  Blanket 
Authorization 

May  4,  1998 

Take  notice  that  on  April  24.  1998. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket 


No.  CP9S-384-000  a  request  pursuant  to 

Sections  157.205  and  157,212  of  the 
Commission's  Rej^ulations  under  the 
Natural  Gas  Act  (18  CP'R  157  205  and 
157,212)  for  authorization  to  c:onstruct 
and  operate  a  new  dehvery  point  for 
service  to  Walthall  Natural  Gas 
Company.  Inc    iWallhalll,  under 
Southern's  blani^et  certificate  issued  in 
Docket  No.  CP82-^06-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspe<:tioii 

Southern  proposes  to  i  onstrut:t  and 
operate  certain  measurement  and  other 
appurtenant  facilities  in  order  to 
provide  finn  transportation  service  to 
Walthall  at  a  new  delivery  point  for 
service  at  approximately  Mile  Post  22.5 
on  Southern's  24"  Franklinton- 
Gwinville  and  26"  Franklinton- 
Gwinville  Loop  Line  in  Section  16, 
Township  2  North,  Range  11  East, 
Walthall  County,  Mississippi.  The 
estimated  cost  of  the  facilities  proposed 
to  be  constructed  by  Southern  is 
$185,725. 

Southern  states  that  it  will  transport 
gas  on  behalf  of  Walthall  under  a  new 
service  agreement  with  Southern 
pursuant  to  Southern's  Rate  Schedule 
FT.  Southern  states  that  the  installation 
of  the  proposed  facilities  will  have  no 
adverse  effect  on  its  ability  to  provide 
its  existing  firm  requirements.  Southern 
and  Walthall  have  executed  a  firm 
transportation  agreement  and  Southern 
has  agreed  to  pay  for  the  cost  of  the 
facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  afler  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  Jr. 
ActJng  Searetary. 
|FR  Doc.  98-12225  Filed  5-7-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  MQ98-»-000] 

Warren  Transportation,  Inc.;  Notice  of 
Filing 

May  4.  1998. 

Take  notice  that  on  April  23,  1988, 
Warren  Transportation,  Inc  (Warren). 
filed  standards  of  conduct  under  Order 
Nos.  497  et  seq.'  and  Order  Nos.  566  et 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street.  NE.  Washington.  DC,  in 
accordance  with  Rules  211  or  214  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385  211  or  385  214) 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  May  19, 
1998  Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  .Any  person  wishing  to 
bec:ome  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 

fFR  Doc   98-12226  Filed  5-7-98,  8:45  ami 
BILLING  COOE  871 7-01 -M 


Order  No   497   5i  FR  22!  m  ,!une  14,  -1988,, 
i-LRC  Stat!.  *  '<eg.s    1986-1990  1  30,820  :i988. 
Order  No  A97-.\  order  cir,  ivheanng.  54  FR  52"81 
(DecBmber  22   19891.  FERC  Stats  *  Regs  1986- 
1990  1  30.868 '1989;   Order  No   497-B  order 
extending  sansel  date  55  FR  53291  (Decemtjer  2ft 
1990;   FERC  Stats  4  Regs   1986-1990  1  30  908 
(19901  Order  .No  497-C.  order  extending  sunset 
fiate  57  FR  9  llanuan  2,  1992!,  FERC  Stats   *  Regs 
1991-1996  130,934  ;1991I.  reheartng  denied,  5"  FK 
5815  ;Februar\  18.  1992;,  58  FTRC  1  61 .139  11992; 
Tenneco  (jas  \    FERC  lafFirmed  i.n  pan  and 
remanded  in  parti,  969  F  Id  1187  (DC,  Cir   1992). 
Oder  No  49"-D,  order  on  remand  and  exlending 
sunset  date  i-TRC  Stats   4  Regs   1991-1996 
130  958   Detemtwr  4,  19921   57  FT*  58978 
(December  14    1992)   Order  So   497-E,  order  an 
reheanng  and  extending  sunset  date.  59  FR  24  3 
Oanuarv  4,  1994;,  65  FERC  161,381  .December  2:5 
19931;  Order  No   497-F   order  rienytng  reheonng 
and  grunting  clanfication.  59  FK  15336  (.^pr;:  1 
1994).  66  FERC  161,347  ;Mdrch  24,  19941  and 
Order  No   497-G   order  extending  sunset  date,  59 
FR  32884  (lune  27    1994:,  FERC  Stats.  &  Regs. 
1991-1996  130.996  ilune  i:-    19941 

'  Standards  of  Conduct  and  Reporting 
Ret(U;remen;5  for  Transpona!;on  and  Affiliate 
Transactions,  Order  No   566   59  FR  32885  (June  27, 
1994).  FERC  Stats  »  Regs   1991-1996  1  30,997 
Oune  17    19941,  Order  No   566-.A,  order  on 
nheanng.  59  FR  52  896  [October  20.  1994).  69  FR£C 
161.004  (October  14,  1994)  Order  No  566-B,  order 
on  reheanng.  59  FR  65707  (December  21,  1994).  69 
FERC  161.334  (December  14.  1994). 


DEPARTMENT  OF  ENERGY 

Fe<leral  Energy  Regulatory 
Commission 


[Docket  No.  ERW-2609-0001 

Wisconsin  Public  Service  Corporation; 
Notice  of  Filing 

Mav  4    199B 

Take  notice  that  on  April  20  1998, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  a  quarterly 
report  of  short  term  transactions  made 
during  the  first  quarter  of  1998  under 
WPSC's  FERC  Electric  Tariff,  Original 
Volume  No  10  (MRTarifO 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.  Washington.  DC 
204426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
Mav  15,  1998,  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  ,\.  Watson.  Jr., 
Acting  Secretary . 
(FR  E)oc.  98-12221  Filed  5-7-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER98-1 033-000,  et  a!.] 

Automated  Power  Exchange,  Inc  ,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  30,  1998. 

Talce  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Automated  Power  Exchange,  Inc. 

(Docket  No  ER98-103,3-OO0! 

Take  notice  that  on  April  27,  1998, 
Automated  Power  Exchange.  Inc.,  filed 
its  comphance  filing  in  the  above- 
captioned  proceeding. 

Comment  date:  May  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  West  Texas  L  tilitie*  Company 

[Docket  No.  ER9&-1 174-000) 

Take  notice  that  on  April  27,  1998, 
West  Texas  Utilities  Company  (WTU). 
resubmitted  for  filing  in  this  docket, 
without  seeking  confidential  treatment. 
a    Control  Area  Services  Agreement 
.\mong  West  Texas  Utilities  Company 
and  Raybum  Country  Electric 
Cooperative,  Inc.,  and  LGkE  Power 
Marketing"  (the  Agreement)  pursuant  to 
which  WTU  will  sell  a  package  of 
control  area  services  to  Rayburn 
Country  Eiectnc  Cooperative,  Inc., 
(Raybum)  and  LG&E  Energy  Marketing 
Inc.,  (formerly  known  as  LGiE  Power 
Marketing  Inc.)  (LPM). 

WTU  continues  to  seek  an  effective 
date  of  May  22,  1998.  WTU  has  served 
copies  of  the  resubmitted  filing  on 
Raybum,  LPM  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  May  15,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cinerg\  Spfmcps  Inc. 
[Docket  No.  ER98- 1580-0001 

Take  notice  that  on  April  27. 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  its  amended  Service 
Agreement,  dated  January  1,  1998,  in 
which  Cinergy  signed  up  as  a  customer 
under  its  owm  Open  Access 
Transmission  Tariff,  As  directed  by  the 
Commission's  July  31. 1997,  Order 
issued  in  Allegheny  Power  System,  et 
al,,  80  FERC  1 61,143  (1997).  Cinergy 
also  changed  the  rates  in  said  Service 
Agreement  back  to  its  pre-Order  No.  888 
open  access  transmission  tariff  rates. 

Copies  of  the  filing  have  been  served 
upon  the  Customer,  the  Public  Utilities 
Commission  of  Ohio,  the  Kentucky 
Public  Service  Commission,  the  Indiana 
Utility  Regulatory  Commission  and  the 
Indiana  Office  of  UtiUty  Consumer 
Counselor. 

Comment  date:  May  15, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4   Rochester  Gas  and  Flertnc 
Corporation 

[Docket  No.  ER9&-1605-0011 

Take  notice  that  on  April  27. 1998, 
Rochester  Gas  and  Electric  Corporation 
made  a  filing  in  compliance  with  the 
Commission's  March  26,  1998.  Order  in 
the  above-referenced  proceeding. 
Rochester  Gas  and  Electric  Corporation. 
82  FERC1 61.294. 

Comment  date:  May  15.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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D   1. 1  lit- 1  gy  Services,  Inc. 

IDockct  No  ER9f^-1874-O00| 

Take  notice  that  on  April  27.  1998. 
Cinergy  Services.  Inc..  (Cinergy), 
tendered  for  filing  its  amended  Service 
Agreement,  dated  February  1.  1998.  in 
which  Cinergy  signed  up  as  a  customer 
under  its  own  Open  Access 
Transmission  Tariff.  As  directed  by  the 
Commission's  July  31.  1997.  Order 
issued  in  Allegheny  Power  System,  et 
dl.,80  FERC  161.143  (1997).  Cinergy 
also  changed  the  rates  in  said  Service 
Agreement  back  to  its  pre-Order  No.  888 
open  access  transmission  tariff  rates. 

Copies  of  the  filing  have  been  served 
upon  the  Customer,  the  Public  Utilities 
Commission  of  Ohio,  the  Kentucky 
Public  Service  Commission,  the  Indiana 
Utility  Regulatory  Commission  and  the 
Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  date:  May  15.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  FirstEnergy  System 

(Docket  No.  ER98-2689-O00| 

Take  notice  that  on  April  27,  1998. 
FirstEnergy  System  filed  a  !>ervice 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  for  Aquila 
Power  Corporation,  the  Transmission 
Customer  Services  are  being  provided 
under  the  FirslEnorgy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-4 12-000  The  proposed  effective 
date  under  this  Service  Agreement  is 
April  1.  1998.  for  the  above  mentioned 
Service  Agreement  in  this  filing. 

Comment  date  May  15,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tampa  Electric  Company 

(Docket  No  ER98-269O-00OI 

Take  notice  that  on  April  27.  1998. 
Tampa  Electric  Company  (Tampa 
Electric),  filed  a  notice  of  termination  of 
the  agreement  for  interchange  service 
between  Tampa  Electric  and  the  City  of 
Vero  Beach  (Vero  Beach).  Tampa 
Electric  requests  that  the  termination  be 
made  effective  on  May  1.  1998. 

Copies  of  the  filing  nave  been  served 
on  Vero  Beach  and  the  Florida  Public 
Service  Commission. 

Comment  date:  May  15.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  FirstEnergy  System 

(Docket  No.  ER98-2691-000I 

Take  notice  that  on  April  27.  1998. 
FirstEnergy  System  filed  Service 
Agreements  to  provide  Non-Firm  Poinl- 


to-Point  Transmission  Service  for  DTE 
Energy  Trading.  Incorporated  and 
SCANA  Energy  Marketing. 
Incorporated,  the  Transmission 
Customers.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-4 12-000.  The  proposed  effective 
date  under  the  Service  Agreements  is 
April  1.  1998. 

Comment  date:  May  15,  1998,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  thi";  notice 

9.  The  l).«)ii>ii  I'l.rtff  .iiiil  1  ighi  Co. 

(Docket  No  ER9»-2692-000| 

Take  notice  that  on  April  27,  1998, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  The  Dayton  Power  and 
Light  Energy  Services  Department  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  this  filing  were  served 
upon  The  Dayton  Power  and  Light 
Company  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  May  15.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Dayton  Power  and  Light 
Company 

(Docket  No  ER9«-2693-000| 

Take  notice  that  on  April  27,  1998, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  East  Kentucky  Power 
Cooperative,  Inc.,  Merchant  Energy 
Group  of  the  Americas,  Inc.,  VTEC 
Energy,  Inc.,  Virginia  Electric  and  Power 
Company  as  a  customer  under  the  terms 
of  Dayton's  Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  this  filing  were  served 
upon  East  Kentucky  Power  Cooperative, 
Inc.,  Merchant  Energy  Group  of  the 
Americas,  Inc.,  VTEC  Energy.  Inc., 
Virginia  Electric  and  Power  Company 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  May  15.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Virginia  Flertrir  and  Power 

Compdi!  V 

(Docket  No.  ER98-2694-000J 

Take  notice  that  on  April  27.  1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with  OGE 
Energy  Resources.  Inc..  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14.  1997.  Under 
the  tendered  Service  Agreement. 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
OGE  Energy  Resources.  Inc..  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  May  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Portland  General  Electric 

IDocket  No  ER98-269S-OOOI 

Take  notice  that  on  April  27,  1998. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000).  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  with  Snohomish  County  PUD. 

PGE  respectfully  requests  that  the 
Commission  allow  the  Service 
Agreement  to  become  effective  March 
20.  1998.  PGE  will  be  required  to  refund 
the  time  value  of  any  revenues  collected 
from  the  effective  date  of  the  Service 
Agreement  through  June  26.  1998.  to 
account  for  the  prior-notice  requirement 
under  18  CFR  Section  35.3. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Snohomish  County  PUD  as 
noted  in  the  filing  letter. 

Comment  date:  May  15.  1998,  in 
accordapce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Virginia  £!♦»(  tr\(  drui  Power 
Company 

\lkjK.i.> ;   ..,  ER98-2696-000I 

Take  notice  that  on  April  27,  1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  OGE 
Energy  Resources,  Inc.,  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14,  1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customers  under  the  rates,  terms  and 
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conditions  of  the  Open  .Access 
Transmission  Tariff 

Copies  of  the  filinK  were  served  upon 
OGE  Energy  Resources,  Inc  .  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  L'tilities 
Commission 

Comment  date  May  1.5,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14   .MidAmerican  Energy  Company 

(Docket  No.  ER98-2697-0O0I 

Take  notice  that  on  .Aipnl  27,  1998, 
MidAmerican  Energy  Company 
(MidAmerican).  666  Grand  .^v•enue,  Des 
Moines.  Iowa  50309.  filed  with  the 
Commission  a  P~irm  Transmission 
Service  .Agreement  with  (Dtter  Tail 
Power  Company  (Otter  Tail)  dated  Apni 
2,  1998,  and  a  Non-Firm  Transmission 
Ser\ice  .'\greement  with  Otter  Tail  dated 
April  2.  1998.  entered  into  pursuant  to 
MidAmerican 's  Open  Act  ess 
Transmission  Tariff 

Mid.^merican  requests  an  effective 
date  of  April  2,  1998.  for  the 
Agreements  with  Otter  Tail  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  Otter  Tail,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  L'tilities  Commission 

Comment  date  May  15.  1998,  u. 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Pacific  Gas  and  Electric 

IDocket  No.  ER98-2699-CX)0| 

Take  notice  that  on  April  27,  1998, 
Fa(  ifi(  Gas  and  Electric  Compan\ 
IPCiStE].  tendered  for  filing  a  true-up  to 
rates  pursuant  to  Contract  No.  14-06- 
20O-2948A.  PG&E  Rate  Schedule  FERC 
No.  79  (Contract  2948.^).  between  PG&E 
and  the  Western  ,\rea  Power 
.Administration  (Western). 

Pursuant  to  Contract  2948A  and  the 
PG&E- Western  Letter  Agreement  dated 
February  7.  1992,  eletjtnc  capacity  ana 
energy  sales  are  made  initially  at  rates 
based  on  estimated  costs  and  are  then 
trued-up  at  rates  based  on  recorded 
costs  after  the  necessary  data  bet;ome 
available.  The  proposed  rate  change 
establishes  re<.orded  cost-t)ased  rates  for 
true-up  of  capacity  sales  and  energy 
sales  from  Energy  A(. count  No.  2.  made 
during  1996,  at  rates  based  on  estimated 
costs. 

Copies  of  this  filing  have  been  served 
upon  Western  and  the  California  Pubhr 
Utilities  Commission 

Comment  date  Mav  15.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  MidAmerican  Energy  Company 

[DcK  ket  No  ER98-2 700-000; 

Take  notice  that  on  ,^pril  27.  1998, 
MidAmerican  Energy  Company 
uMidAmencan),  666  Grand  Avenue,  Des 
Moines.  Iowa  50309,  filed  with  the 
Commission  a  Network  Integration 
Transmission  Service  Agreement  and  a 
Network  Operating  .Agreement,  both 
dated  April  2.  1998,  and  entered  into  by 
MidAmerican  and  the  City  of  Denver, 
Iowa  (13enver)  in  accordance  with 
.MidAmerican  s  Open  Access 
Transmission  Tanff 

MidAmerican  requests  an  effective 
date  of  April  2.  1998.  for  the 
Agreements  and.  seeks  a  waiver  of  the 
Commission  s  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  Denver,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission 

Comment  date:  May  15,  1998,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

17.  Cinergy  Services.  Inc. 

(Docket  Na  ER98-2701  -000) 

Take  notice  that  on  .April  27.  1998. 
Cinergy  Ser\'ices,  Inc  ,  (Cinergy). 
tendered  for  filing  an  Interchange 
Agreement  among  the  Cinergy 
Operating  Companies  and  Tractebel 
Energy  Marketing.  Inc.,  in  the  above- 
referenced  docket-  The  Interchange 
Agreement  provides  for  voluntary  sales 
transactions  between  the  parties. 

Copies  of  the  filing  have  been  served 
on  Tractebel  Energy  Marketing,  Inc. 

Comment  date:  May  15.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cinergy  Services.  Inc. 

IDcjcket  .\o  ER98-2702-OOOi 

Take  notice  that  on  April  27,  1998, 
Cinei^v  Services.  Inc  (Cinergy), 
tendered  for  filing  an  Interchange 
Agreement  among  the  Cinergy 
Operating  Companies  and  South  Jersey 
Energv  Company  m  the  above- 
referenced  docket.  The  Interchange 
•Agreement  provides  for  voluntary  sales 
transactions  between  the  parties. 

Copies  of  the  filing  have  been  served 
on  South  lersey  Energy  Company. 

Cnmmenl  date  May  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

19.  Cinergy  Services.  Inc. 

(Docket  No.  ER98-2 703-0001 

Take  notice  that  on  .April  27,  1998. 
Cinergy  Services.  Inc  ,  (Cinergy), 
tendered  for  filing  an  Interchange 
Agreement  among  the  Cinergy 
Operating  Companies  and  Engage 


Energy  US.  L.P..  in  the  aoove-referenced 
docket.  The  Interchange  Agreement 

Erovides  for  voluntary  sales  transactions 
Btween  the  parties. 
Copies  of  the  filing  have  been  served 
on  Engage  Energy  US,  L.P. 

Comment  date:  May  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

20.  Cinei^  Services,  Lac. 

(Docket  No.  ER98-2  704-000) 

Take  notice  that  on  April  27,  1998, 
Cinergy  Services,  Inc.,  (Cinergy), 
tendered  for  filing  an  Interchange 
Agreement  among  the  Cinergy 
Operating  Comjianies  and  Amoco 
Trading  Corporation  in  the  above- 
referenced  docket.  The  Interchange 
Agreement  provides  for  voluntary  sales 
transactions  between  the  parties. 

Copies  of  the  filing  have  been  served 
on  Amoco  Trading  Corporation. 

Comment  date:  May  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21  Cjner^^  Servues    !n( 

IDocket  No.  ER96-2  70S-000i 

Take  notice  that  on  April  27,  1998. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  an  Interchange 
Agreement  among  the  Cinergy 
Operating  Companies  and  Tenaska 
Power  Services  Company  in  the  above- 
referenced  docket  The  Interchange 
Agreement  provides  for  voluntary  sales 
transactions  between  the  parties. 

Copies  of  the  filing  have  been  served 
upon  Tenaska  Power  Services  Company. 

Comment  date:  May  15,  1998,  in 
accordance  With  Standard  Paragraph  E 
at  the  end  of  this  no*:^-p 

22  Niagara  Mohawk  Power 
(xirporation 

IDocket  No.  ER9&-2706-000J 

Take  notice  that  on  April  27,  1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
FirstEnergy  Corp..  as  agent  for  and  on 
behalf  of  The  Cleveland  Electric 
Illuminating  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  and  The  Toledo  Edison 
Company  (FirstEnergy  Corp.).  This 
Transmission  Service  Agreement 
specifies  that  FirstEnergy  Corp.,  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  .NMPC's  Open  Access 
Transmission  Tanff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9.  1996.  will  allow 
.NMPC  and  FirstEnergy  Corp..  to  enter 
into  separately  scheduled  transactions 
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uiidttr  whicti  NMFC  will  provide 
transmission  service  for  FirstEnergy 
Corp..  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
April  20,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  FirstEnergy  Corp. 

Comment  date.  May  15.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Niagara  Mohawk  Power 
Corporation 

(Docket  No  ER9a-2707-«OO| 

Take  notice  that  on  April  27,  1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  New 
York  Power  Authority.  This 
Transmission  Service  Agreement 
specifies  that  New  York  Power 
Authority  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9.  1996.  will  allow  NMPC  and  New 
York  Power  Authority  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  New  York  Power  Authority 
as  the  parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
April  21.  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  showm. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  New  York  Power 
Authority. 

Comment  date:  May  15,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER98-27{»-000| 

Take  notice  that  on  April  27,  1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
FirstEnergy  Corp.  (FirstEnergy  Corp.),  as 
agent  for  and  on  behalf  of  The  Cleveland 
Electric  Illuminating  Company,  Ohio 
Edison  Company,  Pennsylvania  Power 
Company,  and  The  Toledo  Edison 
Company.  This  Transmission  Service 
Agreement  specifies  that  FirstEnergy 
Corp.,  has  signed  on  to  and  has  agreed 
to  the  terms  and  conditions  of  NMPC's 


Upen  Access  iransmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000.  This 
Tariff,  filed  with  FERC  on  July  9,  1996, 
will  allow  NMPC  and  FirstEnergy  Corp  . 
to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for 
FirstEnergy  Corp.,  as  the  parties  may 
mutually  agree.  • 

NMPC  requests  an  effective  date  of 
April  20,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  FirstEnergy  Corp. 

Comment  date:  May  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25    T  miisv  illf  r,,is  ^n(iFlp<frir 
Coinjjaii) 

(Docket  No.  ER9S-270»-O00) 

Take  notice  that  on  April  27,  1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  between  LG&E  and 
VTEC  Energy.  Inc..  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  May  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  H.tratjraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boargers, 
Acting  Secretary. 

|FR  Doc  9ft-12227  Filed  5-7-98;  8;45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  ER98-27 12-000,  et  al.] 

Kentucky  Utilities  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 

Filings 

.May  1,  1^98. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1    Kentucky  I  tilities  Company 

(Docket  No.  ER98-2712-OOOI 

Take  notice  that  on  April  28.  1998. 
Kentucky  Utilities  Company  (KU). 
tendered  for  filing  information  on 
transactions  that  occurred  during 
January  1,  1998  through  March  31,  1998. 
pursuant  to  the  Power  Services  Tariff 
accepted  by  the  Commission  in  Docket 
No.  ER95-854-000. 

Comment  date:  May  18.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cinergy  Services,  Inc. 

(Docket  No.  ER9ft-2713-O00| 

Take  notice  that  on  April  28.  1998. 
Cinergy  Services,  Inc..  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  A  Electric  Company  and  PSI  Energy, 
Inc..  tendered  for  filing  a  Power  Supply 
Agreement  between  C;iner^y  Services. 
Inc.  and  the  City  of  Salem.  Virginia 
(Customer)   Said  filing  also  includes 
unbundled  pricing  information  related 
to  said  Power  Supply  Agreement 

Copies  of  the  filing  were  ser\ed  upon 
the  Qty  of  Salem.  Virginia,  the  Virginia 
State  Corporation  Commission,  the  Blue 
Ridge  Power  Agency,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio,  the 
Indiana  Utility  Regulatory  Commission 
and  the  Indiana  Office  of  Utility 
Consumer  Coun.selor 

Comment  date:  May  18,  1998  in 
accordance  with  Standard  Paragraph  E  • 
at  the  end  of  this  notice. 

3.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-2714-0001 

Take  notice  that  on  April  28,  1998. 
Cinergy  Services.  Inc.,  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  4  Electric  Company  and  PSI  Energy. 
Inc.,  tendered  for  filing  a  Power  Supply 
Agreement  between  Cinergy  Services, 
Inc.  and  the  City  of  .Martinsville, 
Virginia  (Customer),  Said  filing  also 
includes  unbundled  pricing  information 
related  to  said  Power  Suppiv 
Agreement 

Copies  of  the  filing  were  served  upon 
the  City  of  Martinsville.  Virginia,  the 
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Virginia  State  Corporation  Commission, 
the  Blue  Ridge  Power  .Agency,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
the  Indiana  Utility  Regulatory- 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date  May  18,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 
[Docket  No  ER98-2715-O00I 

Take  notice  that  on  Apnl  28,  1998, 
Cinergy  Services.  Inc.,  on  behalf  of  Us 
operating  companies.  The  Cincinnati 
Gas  k  Electric  Company  and  PSI  Energy. 
Inc  ,  tendered  for  filing  a  Power  Supply 
Agreement  between  Cinergy  Services, 
Inc.,  and  the  city  of  Bedford.  Virginia 
(Customer)   Said  filing  also  includes 
unbundled  pricing  information  related 
to  said  Power  Supply  Agreement. 

Copies  of  the  filing  were  served  upon 
the  City  of  Bedford.  Virginia,  the 
Virginia  State  Corporation  Commission, 
the  Blue  Ridge  Power  Agency,  the 
Kentucky  Public  Service  Commission, 
the  Public  I'tilities  Commission  of  Ohio, 
the  Indiana  Utility  Regulatory- 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor 

Comment  date.  May  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  (jf  this  notice. 

5.  Louisville  Gas  And  Electric  Company 

(Docket  No.  ER98-27 16-000] 

Take  notice  that  on  April  28.  1998. 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  of  its 
obligation  to  file  the  Transaction  detail 
for  wholesale  transactions  made 
pursuant  to  its  market-based  Generation 
Sales  Service  (GSS)  Tariff. 

Comment  date.  Mav  IB.  1998,  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Raybum  Country  Electric 
Cooperative,  Inc. 

[Docket  No  ER98-27 17-000] 

Take  notice  that  Raybum  Country 
Electric  Cooperative,  Inc  (Raybum 
Electric),  on  April  28,  1998.  tendered  a 
rate  change  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35  1.3  of  the  regulations  of  the 
Federal  Energy  Regulatorv  Commission 
(FERC.  or  Commission).  Raybum 
Electric  proposes  to  implement  changes 
to  its  tariff  which  are  revenue-neutral  to 
its  system  wide  rates  approved  by  the 
Commission  in  1995.  and  by  the  Public 
Utility  Commission  of  Texas  (PUCT)  in 
1994.  Ravbum  Electric  indicates  that  its 
FERC-junsdictional  rate  resulting  from 
the  proposed  rate  change  will  not 


increase.  Rayburn  states  that  all 
wholesale  customers  that  belong  to  the 
affected  rate  class  consent  to  the 
proposed  rate  change   Ravbum  Electric 
requests  an  effective  date  of  June  1, 
1998,  or  such  other  date  as  may  be 
approved  by  the  PUCT  regarding 
Ravbum  Electrics  companion  rate  filing 
submitted  to  the  PUCT.  and  requests 
any  waivers  or  other  authonty  deemed 
necessary  by  the  FERC  to  permit  its  rate 
change  to  become  effective  as  proposed. 

Raybum  Electric  proposes  changes  to 
its  rates  currently  charged  to  its  member 
cooperatives,  as  presently  reflected  in 
Rayburn  Elecnric's  Rate  Schedule  WP-2 
on  file  with  the  FERC.  The  changes  are 
proposed  primarily  due  to  new  power 
supply  arrangements  that  Raybum 
Electric  has  entered  into  on  behalf  of  its 
member  cooperatives,  which  will  result 
in  substantia!  savings  in  purchased 
power  costs  Although  Raybum  Electric 
indicates  that  the  new  power  supply 
arrangements  affect  only  the  portion  of 
Raybum  Electrics  load  m  the  Electric 
Reliability  Council  of  Texas,  the  savings 
under  the  new  arrangements,  according 
to  Raybum  Electric,  will  benefit  all  of 
Raybum  Electnc  s  load  through  the 
blended,  system  wide  rates. 

Raybum  Electric  has  served  copies  of 
this  filing  on  each  of  the  parties  to  the 
.Agreement,  its  member/customers  and 
the  PUCT 

Comment  date.  May  18.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consumers  Energy  Company 

(Docket  No  ER98-2  718-OOOi 

Take  notice  that  on  April  28.  1998. 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  Service  Agreement  for 
Network  Integration  Transmission 
Service  pursuant  to  Consumers'  Open 
Access  Transmission  Service  Tariff  and 
a  Network  Operating  Agreement.  Both 
were  w  ith  the  City  of  Wyoming  and 
have  effective  dates  of  April  22.  1998. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the  customer. 

Comment  date.  May  18.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Great  Bay  Power  Corporation 

(Docket  No.  ER98-2 7 19-000) 

Take  notice  that  on  April  28,  1998, 
Great  Bay  Power  Corporation  (Great 
Bavl,  tendered  for  filing  a  service 
agreement  between  Strategic  Energy, 
Ltd.,  and  Great  Bay  for  service  under 
Great  Bav's  revised  Tariff  for  Short  Term 
Sales  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  May  17,  1996,  in 


Docket  No.  ER96-726-000.  The  service 
agreement  is  proposed  to  be  effective 
April  21,  1998. 

Comment  date:  May  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  ConM>lidatpd  Fdis<.)n  (  ompany  of 
New  York,  Inc. 

(Docket  No.  ER98-2720-0001. 

Take  notice  that  on  April  28. 1998, 
ConsoUdated  Edison  Company  of  New 
York,  Inc.  (CECONY),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  Consolidated  Edison 
Solutions,  Inc..  to  purchase  electric 
capacity  and  energy  pursuant  at 
negotiated  rates,  terms,  and  conditions. 

CECONY  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Consolidated  Edison  Solutions,  Inc. 

Comment  date:  May  18,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Washington  Water  Power 

[Docket  No.  ER98-2 72 1-0001 

Take  notice  that  on  April  28,  1998, 
Washington  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to  18 
CFR  Section  35.13,  unexecuted  Service 
Agreements  imder  WWP's  FERC  Electric 
Tariff  First  Revised  Volume  No.  9,  with 
California  Independent  Service  Operator 
and  The  California  Power  Exchange. 
WWP  requests  waiver  of  the  pnor  notice 
requirement  and  requests  an  effective 
date  of  April  1,  1998. 

Also  tendered  for  filing  is  a  Certificate 
of  Concurrence  for  The  Montana  Power 
Trading  &  Marketing  Company,  formerly 
Montana  Power  Company. 

Comment  date:  May  18,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

11.  Louisvdle  Gas  .\nd  Electric 
Company 

[Docket  No.  ER98-2722-0001 

Take  notice  that  on  April  28,  1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  between  LG&E  and 
Cargill-Alliant,  LLC  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  May  18,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northeast  Utilities  Service  Company 

(Docket  No.  ER98-2 723-000] 

Take  notice  that  on  April  28,  1998. 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 


2*1472 


Ffdprai   Rfi;istpr 'Vril    RT    Nn    RQ/ Friday.  Mav  R,  1998 /Notices 


Massachusetts  Electric  Company. 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company)  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
ener^  to  Sterling  Municipal  Light 
Department. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Sterling  Municipal 
Light  Department  and  the  Massachusetts 
Department  of  Public  Utilities. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
May  1.  1998 

Comment  date:  May  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

13.  Cinergy  Services,  Inc. 

(Docket  No.  ER9»-2724-000| 

Take  notice  that  on  April  28.  1998. 
Cinergy  Services.  Inc..  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  and  PSI  Energy. 
Inc.,  tendered  for  filing  a  Power  Supply 
Agreement  between  Cinergy  Services, 
Inc..  and  the  Town  of  Richlands. 
Virginia  (Customer).  Said  filing  also 
includes  unbundled  pricing  information 
related  to  said  Power  Supply 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Richlands.  Virginia,  the 
Virginia  State  Corporation  Commission, 
the  Blue  Ridge  Power  Agency,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio, 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  May  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ciner^  Services,  Inc. 

(Docket  No.  ER98-2725-OOOI 

Take  notice  that  on  April  28.  1998. 
Cinergy  Services.  Inc..  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  and  PSI  Energy. 
Inc.,  tendered  for  filing  a  Power  Supply 
Agreement  between  Cinergy  Services. 
Inc..  and  the  City  of  Danville.  Virginia 
(Customer).  Said  filing  also  includes 
unbundled  pricing  information  related 
to  said  Power  Supply  Agreement. 

Copies  of  the  fuing  were  served  upon 
the  City  of  Danville.  Virginia,  the 
Virginia  State  Corporation  Commission, 
the  Blue  Ridge  Power  Agency,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio, 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 


Comment  date:  May  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Energy  Spring,  Inc. 

(Docket  No.  ER98-2  77 2-0001 

Take  notice  that  on  April  28.  1998. 
The  Energy  Spring,  Inc..  submitted  for 
filing  a  notice  of  name  change  prepared 
in  accordance  with  the  provisions  of  18 
CFR  35.16  and  131.51  notifying  the 
Commission  that  effective  April  7,  1998. 
The  Energy  Spring.  Inc..  has  legally 
changed  its  name  to  Atlanta  Gas  Light 
Services,  Inc.  (AGLS).  AGLS  adopts, 
ratifies  and  makes  its  own.  in  every 
respect  all  applicable  rate  schedules, 
and  supplements  thereto,  listed  below, 
heretofore  filed  with  the  Federal  Energy 
Regulatory  Commission  by  The  Energy 
Spring.  Inc..  effective  April  28,  1998: 

The  Energy  Spring,  Inc. 
Rate  Schedule  FERC  No.  1 

Atlanta  Gas  Light  Services.  Inc.'s 
filing  is  available  for  public  inspection 
at  its  offices  in  Atlanta.  Georgia. 

Comment  date:  May  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

St.iliiiaiii  P,ir,tt;rdph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boen?«r», 
AcUng  Secretary. 
|FR  Doc  98-12228  Filed  5-7-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6011-*] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Verification  of  Test 
Parameters  and  Parts  Lists  for  Light- 
Duty  Vehicles  and  Light-Duty  Trucks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Infonnation 
Collection  Request  (ICRJ  for  renewal  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Verification  of  test  parameters  and  parts 
lists  for  light-duty  vehicles  and  light- 
duty  trucks,  OMB  Control  Number 
2060-0094.  expiring  08/31/98   Before 
submitting  the  ICR  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  7,  1998 
A00AES8ES:  Vehicle  Programs  A 
Compliance  Division  (6405J),  401  M 
Street.  SW.  Washington.  DC.  20460. 
Interested  persons  may  request  a  copy  of 
this  ICR.  without  charge,  by  writing, 
faxing,  or  phoning  the  contact  person 
below. 

FOfl  FURTHER  INFORMATION  OR  A  COPY: 
Sonn>  KaKar.  Offue  of  Mobile  Sources, 
Vehicle  Programs  A  Compliance 
Division,  (202)  564-9467.  (202)  565- 
2057  (fa.x).  E-mail  address: 
kakar  sonnv'Stipainail  epa  gov. 
SUPP^-EME^^•ARY  information: 

Affected  Entities  Kntities  potentially 
affected  by  this  action  are  manufacturers 
of  light-duty  vehicles  and  iight-duty 
trucks. 

Title:  Verification  of  test  parameters 
and  parts  lists  for  light-duty  vehicles 
and  light-duty  trucks,  OMB  Control 
Number  2060-0094.  expiration  date  08/ 
31/98.  This  is  a  request  for  an  extension 
of  currently  approved  collections. 

Abstract:  Tne  EPA  tests  in-use 
vehicles  in  order  to  enforce  compliance 
with  light-duty  vehicle  and  light-duty 
truck  emission  standards  The  Federal 
Test  Procedure  (FTP),  which  is  u.sed  for 
determining  compliance,  requires  test 
parameters  and  procedures  that  are 
necessary  to  conduct  a  valid  test. 
Therefore,  after  EPA  has  selec  ted  these 
parameters  and  procedures  from 
previously  submitted  manufacturer 
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data,  EPA  gives  the  motor  vehicle 

manufacturer  the  opportunity  to  review 
and  verify  that  EPA  has  selected  the 
correct  parameters  and  procedures  for 
vehicle  emission  testing.  Providing  part 
numbers  gives  the  manufacturer  the 
opportunity  to  help  ensure  that 
defective  or  incorrect  parts  will  be 
replaced  by  those  which  the 
manufacturer  feels  are  necessary  to 
correctly  evaluate  the  emissions 
performance  of  the  vehicles  tested. 
Though  this  infonnation  request  is 
voluntary.  EP.^  uses  the  manufaciurers' 
input  as  part  of  the  verification  of  our 
work  If  this  information  is  not  reviewed 
and  provided  by  the  manufacturers. 
EPA  and  the  manufacturers  may  waste 
resources  on  tests  that  were  performed 
improperly  and  the  manufacturers  may 
not  have  as  much  opportunity  to 
participate  in  a  compliance  program 
that  has  the  potential  to  adversely  affect 
them. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  infonnation 
unbss  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 


15. 


EPA  would  like  to  solicit  comments 

to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  the  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  teciinology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Burden  Statement  The  annual  burden 
for  this  collection  of  information  is 
estimated  to  average  150  hours  and 
$4950  for  the  manufacturers  and  150 
hours  and  $5400  for  the  government. 
Approximately  75  requests  may  be 
made  armually  with  an  average  of  2 
hours  spent  on  each  request  by  both 
entities  The  total  costs  are  attributed  to 
labor  hours  and  overhead  since  there  is 
no  capital  investment  required  for  this 
collection  of  information.  Burden  means 


the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  te<:hnology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  venfying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adiust  the 
existing  ways  to  comply  \\-ith  any 
previously  applicable  instructions  and 
requirements;  tram  personnel  to  be  able 
to  respond  to  a  coUedion  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherv^se 
disclose  the  information. 

Dated   .^pnl  30,  1998, 
Richard  Wilson. 

Acting  Deputy  Assistant  Administrator  for  Air 
and  Radiation 
IFR  Doc  98-12304  Filed  5-7-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6011-7] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Industry 
Screener  Que8tionr>aire:  Phase  I 
Cooling  Water  Intake  Structures 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  US  C. 
3501  et  seq).  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forv\'arded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval; 
Industry  Screener  Questionnaire:  Phase 
I  Cooling  Water  Intake  Structures  (EPA 
ICR  number  1828  01)  The  ICR  describes 
the  nature  of  the  information  collection 
activities  and  its  expected  burden  and 
cost  In  particular,  the  ICR  describes  the 
collection  methodology  EP.A  will  use  to 
distribute  the  data  collection  instrument 
and  includes  a  representative  sample  of 
the  data  collection  instrument, 
DATES:  Comments  must  be  submitted  on 
or  before  Junes,  1998 
FOR  FURTHER  INFORMATION  OR  A  COPY: 
Contact  Sandy  Farmer  by  phone  at  (202) 
260-2740,  e-rnail  at 
farmer.sandy@epamail.epa  gov  or 
download  off  the  Internet  at  http:// 
www, epa.gov/ICR  In  all  requests,  refer 
to  EPA  ICR  No.  1828  01 


SUPPLEMENTARY  INFORMATION: 

7 ;  tie  in  c  a  stry  Screener 
Questionnaire:  Phase  I  Cooling  Water 
Intake  Structures  (EPA  ICR  No. 
1828,01)  This  is  a  new  collection. 

Abstract:  The  U.S.  Environmental 
Protection  Agency  ("EPA")  is  currently 
developing  regulations  under  section 
316(b)  of  the  Clean  Water  Act  ("CWA"), 
33  U.S.C.  Section  1326(b).  Section 
316(b)  provides  that  any  standard 
established  pursuant  to  sections  301  or 
306  of  the  Clean  Water  Act  and 
applicable  to  a  point  source  shall 
require  that  the  location,  design, 
construction,  and  capacity  of  cooling 
water  intake  structures  reflect  the  best 
technology  available  for  minimizing 
adverse  environmental  impact.  Section 
316(b)  is  unique  in  that  it  applies  to  the 
intake  of  water  and  not  the  discharge. 
The  intent  is  to  minimize  the 
impingement  and  entrainment  of  fish 
and  other  aquatic  organisms  as  they  are 
drawn  into  an  industrial  facility's 
cooling  water  intake.  As  the  result  of  a 
lawsuit  by  a  coalition  of  environmental 
groups  headed  by  the  Hudson 
Riverkeeper  [Cronin,  et  ai.  v.  Reilly,  93 
Civ.  0314  (AGS)),  the  United  States 
District  Court,  Southern  District  of  New 
York  entered  a  Consent  Decree  on 
October  10,  1995.  The  Consent  Decree 
established  a  seven  year  schedule  for 
EPA  to  take  final  action  with  respect  to 
regulations  addressing  impacts  from 
cooling  water  intake  structures. 

The  screener  questionnaire  contains 
three  types  of  questions.  These 
questions  are  either  scoping,  stratifying, 
or  characterizing  in  nature.  EPA  intends 
to  use  data  from  the  scoping  questions 
to  determine  who  is  potentially  in  scope 
of  Section  316(b).  EPA  intends  to  use 
data  from  stratifying  questions  to 
support  the  subsequent  survey  sample 
frajne  development  for  the  detailed 
industry  questionnaire.  EPA  intends  to 
use  data  from  the  characterizing 
questions  to  assist  EPA  in  structuring 
the  subsequent  detailed  questionnaire 
and  to  support  the  Agency's 
development  of  Section  316(b) 
regulations.  The  screener  questionnaire 
collects  information  on  such  topics  as 
cooling  water  use  within  industry 
groups;  cooling  water  intake  structure 
location,  design  configurations. 
construction,  and  capacity:  and  ty])es  of 
intake  water  sources.  In  addition,  EPA 
is  requesting  facility  and  firm  level 
economic  data.  This  economic  data  will 
enable  EP.^  to  consider  cooling  water 
use  across  a  broad  variety  of  facility  and 
firm  sizes  The  subsequent  rieta;ied 
questionnaire  is  structured  to  seek  more 
in-depth  information  on  the  unique 
features  of  cooling  water  u.se  and  other 
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important  intake  structure  and 
environmental  characteristics. 

EPA  has  the  authority  to  collect  this 
information  under  Section  308  of  the 
CWA  (33  U.S.C.  Section  1318).  All 
recipients  of  the  screener  questionnaire 
are  required  to  complete  and  return  the 
questionnaire  to  EPA.  The  survey 
instrument  will  be  mailed  after  OMB 
approves  the  ICR.  An  agency  may  not 
conduct  or  sponsor,  and  a  p>erson  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1120. 8(d).  soliciting  comments  on  this 
collection  of  information  was  published 
on  September  18,  1997.  EPA  received 
six  sets  of  comments  (75  comments  jn 
all).  EPA's  response  to  these  comments 
are  presented  in  Attachment  4  of  the 
ICR. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  50  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  fmancial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Nonutllity 
Power  Producers  (SIC  49  and  all  other 
Industrial  Self-Generators).  Paper  and  Allied 
Products  (SIC  2611.  2621.  and  2631). 
Chemical  and  Allied  Products  (SIC  28  except 
2895.  2893.  2851.  and  2879),  Petroleum  and 
Coal  Products  (SIC  2911).  and  Primary  Metals 
(SIC  3312.  3315.  3316.  3317.  3353.  3363. 
3365.  and  3366). 

Estimated  number  of  respondents:  2.600. 

Frequency  of  Response:  This  is  a  one  time 
collection. 

Estimated  total  Annual  Hour  Burden: 
130.000  hours. 

Estimated  total  annualized  cost  burden: 
$7,125,300. 

As  a  result  of  the  insights  gained  from 
the  public  comment  and  pretest 
activities,  EPA  reduced  the  burden  on 
respondents  by  simplifying  and 


shortening  the  screener  questionnaire. 
In  particular,  EPA  moved  several 
financial  questions  back  so  that  only 
those  facilities  that  are  within  the  scope 
of  CWA  Section  316(b)  will  have  to 
answer  those  questions.  In  addition. 
EPA  reduced  the  level  of  detail  of  the 
questions  in  the  electricity  generation 
section.  EPA  has  also  lengthened  the 
response  time  from  30  to  60  days. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1828.01  in 
any  correspondence. 
Ms.  Sandy  Farmer.  US.  Environmental 
Protection  Agency,  PPE  Regulatory 
Information  Division  (2137).  401  M 
Street.  SW,.  Washington.  DC  20460. 
and 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA.  725  17th  Street.  NW.. 
Washington.  DC  20503. 

Dated:  May  4. 1998. 
loseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc  98-12308  Filed  5-7-98;  8:45  am| 
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FNVmONMENTAL  PROTECTION 

AGENCY 

[FRL-6011-6] 

Contractor  Access  to  Confidential 
Business  Information  Under  the  Clean 
Air  Act 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  The  United  States 
Lnvironmental  Protection  Agency  has 
authorized  the  following  subcontractor 
to  access  information  that  has  been,  or 
will  be,  submitted  to  the  EPA  under 
section  114  of  the  Clean  Air  Act  (CAA) 
as  amended:  Caldwell  Environmental. 
Inc..  6205  Winthrop  Drive,  Raleigh.  NC 
27612.  Some  of  this  information  may  be 
claimed  to  be  confidential  business 
information  (CBI)  by  the  submitter.  This 
subcontractor  will  be  providing  support 
to  the  EPA  under  contracts  68-D6-0008 
and  68-D6-0010.  The  prime  contractor 
on  this  contract  is  EC/R.  Incorporated. 
2327  Englert  Drive,  Suite  100,  Durham, 
North  Carolina,  27713. 
DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  May  18,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
MeUa  Foomer,  Document  Control 
(Jffiier.  Offut^  of  .Air  Q\ialit\  Planning 
and  Standards  (MI)-11).  U.S. 
EnvironriiHntai  Protection  Agency, 
Kesf'an  h  Trianglf  Park.  North  Carolina 
J""!!,  i'nq.i  S41~-<iHH0 
SUPPLEMENTARY  INFORMATION:   I  he  KPA 
IS  is.suing  this  notice  to  inform  all 
submitters  of  information  under  section 
114  of  the  CAA  thai  the  EPA  mav 
provide  the  above  mentioned 
subcontractor  access  to  these  materials 
on  a  need-to-know  hwsis.  L'nder  the 
direction  of  the  prime  contractor,  this 
subcontractor  will  provide  technical 
support  to  the  Office  of  Air  Quality 
Planning  and  Standards  (OAQPSI  in 
developing  Federal  Air  Pollution 
Control  Reculations. 

In  accordance  with  40  C:FK  z  w\{h]. 
the  EPA  has  determined  that  the  atiove 
subcontractor  requires  access  to  CBI 
submitted  to  the  EP.A  under  sections 
112  and  114  of  the  CAA  in  order  to 
perform  work  satisfactorily  under  the 
above  noted  contract.  The 
subcontractor's  personnel  will  be  given 
access  to  information  submitted  under 
section  1 14  of  the  CAA.  The 
subcontractor's  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  receive  training  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  CBI. 

Clearance  for  access  to  CAA  CBI  is 
scheduled  to  expire  on  September  30, 
2001  under  contract  68-D6-O008  and 
contract  68-D6-0010. 

Dated   Mav  1.  1998. 
RotifTt  Hrvnner. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  9&-12305  Filed  5-7-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5491  -5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Htispun!>ibltf  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  April  27,  1998 
Through  May  01,  1998  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  980149,  Draft  Supplement. 
BLM,  MT,  Judith-Valley-PhilHps 
Comprehensive  Resource 
Management  Plan,  New  Information 
Addressing  Oil  and  Gas  Leasing  on 
Federal  Minerals.  Implementation, 
Lewistown  District.  Judith  Basin. 
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Fergus.  Petroleum.  Phillips  and 
Valley  Counties.  NfT.  Due:  August  06, 
1998,  Contact    [erry  Majerus  (406) 
538-7461 
EIS  No  980150.  Final  EIS,  COE.  ,^Z,  Rio 
Saiado  Environmental  Restoration  of 
two  Sites  along  the  Salt  River;  (1) 
Phoenix  Reach  and  (2)  Tempe  Reach, 
Feasibility  Report,  in  the  Cities  of 
Phoenix  and  Tempe.  Mancopa 
County,  AZ,  Due  lune  08.  1998. 
Contact   Alex  Watt  S213)  452-3860. 
EIS  No  980151.  Final  EIS,  AFS,  KY, 
Daniel  Boone  National  Forest  Off- 
Highwav  Vehicle  (OHV)  Management 
Policy.  Modification,  Several 
Counties.  KY,  Due  lune  08,  1998, 
Contact:  Benjamin  T  Worthington 
(606) 745-3100 
EIS  No.  980152,  Draft  EIS,  USA, 
Stratford  Army  Engine  Plant  (SAEP) 
Disposal  and  Reuse,  Implementation. 
City  of  Stratford.  Fairfield  and  New- 
Haven  Counties.  CT.  Due:  lune  22, 
1998,  Contact:  Leslie  Sullivan  (703) 
697-0153. 
EIS  No.  980153.  Draft  EIS,  NPS,  MS, 
Natchez  Trace  Parkway,  Construction 
of  Section  3X  Southern  Terminus. 
Adam  Counties.  MS,  Due:  July  07, 
1998.  Contact:  Wendell  Simpson  (601) 
680-4003. 
EIS  No  980154,  Final  EIS,  FHW,  CA 
CA-lOl./Cuesta  Grade  Highway 
Improvements,  11  Miles  north  of 
Reservoir  Canyon  Road  to  the  Cuesta 
Grade  Overhead,  Funding  and  Permit 
Issuance.  San  Luis  Obispo  County, 
CA.  Due  lune  08,  1998,  Contact   John 
R.  Schultz  (916!  498-5041. 
EIS  No.  980155,  Draft  EIS,  DOE,  SC, 
Tritium  Extraction  Facility  (TEF), 
Construction  and  Operation  near  the 
Center  of  Savannah  River  Site  at  H 
Area,  (DOE/EIS-0271D),  Aiken  and 
Barnwell  Counties.  SC,  Due:  lune  22, 
1998.  Contact:  Andrew  R.  Grainger 
(800) 881-7292. 
EIS  No.  9801.56.  Draft  EIS.  COE,  GA,  SC, 
Savannah  Harbor  Section  203 
Expansion  Project.  Channel 
Deepening  and  Harbor  Improvements. 
Ck-orgia  Ports  .Authontv,  Federal 
Navigation  Project,  Chatham  County, 
Ga  and  Jasper  County.  SC,  Due:  June 
22,  1998,  Contact:  William  Bailey 
(9121  652-5781, 
EIS  No.  98015",  Draft  EIS,  AFS,  OR. 
Moose  Subwatershed  Timber  Harvest 
and  Other  Vegetation  Management 
Actions,  Central  Cascade  Adaptive 
Management  (CC.WLM.  Willamette 
National  Forest,  Sweet  Home  Ranger 
District,  Linn  County,  OR,  Due:  June 
22,  1998,  Contact:  Donna  Short  (541) 
367-5168. 
EIS  No.  980159.  Final  EIS.  UAF,  FL.  CA 
Evolved  Expandable  Launch  Vehicle 
(EELV)  Program.  Development, 


Operation  and  Deployment,  Proposed 
Launch  Locations  are  Cape  Canaveral 
Air  Station  (.^Sl,  Florida  and 
Vandenberg  .^ir  Force  Base  (,\FB). 
California.  Federal  Permits  and 
Licenses,  FL  and  CA,  Due:  June  08. 
1998.  Contact  Pattv  Vaught  (703) 
604-0561. 

EIS  No.  980160,  Final  EIS.  NSF, 
Amundsen-Scott  South  Pole  Station. 
Proposal  to  Modernize  through 
Reconstruction  and  Replacement  of 
Key  Facilities.  Antarctica,  Due:  June 
08,  1998,  Contact;  Joyce  A,  Jatko  (703) 
306-1032. 

EIS  No  980161.  Draft  EIS,  BLM.  AZ. 
Hualapai  .Mountain  Land  Exchange.' 
Plan  Amendment,  Implementation 
Kingman  and  Dutch  Flat,  Mohave 
County.  AZ.  Due;  July  27,  1998, 
Contact:  Don  Mc<:iure  (520]  692- 
4400. 
This  EIS  was  inadvertently  omitted 

from  the  04-24-98  Federal  Register 

The  official  45  days  SEP  A  review 

period  is  calculated  from  04-24-98. 
Dated  Mav  5   1998 

WiUiam  D,  Dickerson, 

Dirvctor.  \EPA  Compliance  Division,  Office 

of  Federal  Activities 

(FR  Doc  98-12297  Filed  5-7-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6491-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

.■\vailabiiitv  of  EPA  comments 
prepared  April  20,  1998  Through  April 
24,  1998  pursuant  to  the  Environmental 
Review  Process  (ERPj,  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended  Requests  for 
copies  of  EP.^  comments  can  be  directed 
to  the  Office  of  Federal  .Activities  at 
(202) 564-7167, 

.\n  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  the 
FR  dated  April  10.  1998  (63  FR  17856). 

Draft  ElSs 

ERP  No.  I>-AFS-K65203-CA  Rating 
EC2,  Sirretta  Peak  Motorcycle  Trail 
Construction,  Approval  and 
Implementation.  Sirretta  Peak/Machine 
Creek  Area.  Kern  Plateau,  Sequoia 
National  Forest,  Cannell  Meadow 
Ranger  District.  Tulare  County.  CA 

Summan':  EP.A  expressed 
environmental  concerns  about  potential 
adverse  impacts  to  the  watershed  and 


wildlife  habitat  from  the  construction 
and  use  of  a  motorized  trail  in  a  roadless 
area. 

ERP  No.  D-BLM-K67047-NV  RaUng 
EC2,  Trenton  Canyon  Mining  Project, 
Construction.  Operation  and  Expansion, 
Plan  of  Operation,  Valma  and  North 
Peak  Deposits,  Humboldt  and  Lander 
Counties,  NV. 

Summary:  EPA  expressed 
environmental  concerns  to  the  proposed 
project,  based  on  a  lack  of  analysis  of  a 
reasonable  range  to  project  alternatives, 
and  potential  environmental 
degradation  to  waters  of  the  United 
States.  EPA  asked  for  additional 
information,  including  information  on  a 
sequential  backfilling  alternative,  waste 
rock  and  pit  wall  rock  characterization, 
cumulative  impact,  project  description, 
comprehensive  mitigation  and 
monitoring  plan. 

ERP  No  D-COE-E39042-GA  Rating 
EC2.  Latham  River/Jekyll  Creek 
Enviroiunental  Restoration  Project 
(Section  1135).  To  Establish  the  Without 
Project  Condition,  Atlantic  Intracoastal 
Waterway  (AIWW),  Glynn  County.  GA. 

Summary:  EPA  expressed 
environmental  concerns  over  the  long- 
term  impacts  to  wetlands  resources  in 
the  project  and  the  potential  for 
increased  development  on  Jekyll  Island. 

ERP  No.  D-COE-K3204&-CA  Rating 
E02,  San  Francisco  Bay  to  Stockton 
Phase  ni  (John  F.  Baldwin)  Navigation 
Channel  Project.  Construction  and 
Operation,  For  Deliver  of  Petroleum  to 
Refineries,  Storage  Terminals  and  Other 
Facilities,  COE  Section  10  and  404 
Permits,  US  Coast  Guard  Permit,  Contra 
Costa  County,  CA. 

Summary:  EPA  expressed 
environmental  objectives  with  two 
action  alternatives  because,  according  to 
the  DEIS,  deepening  16  miles  of 
navigation  channel  would  result  in 
adverse  water  quality  impacts, 
specifically  intrusion  of  salt  water  into 
the  Sacramento- San  Joaquin  Delta  that 
would  exceed  salinity  standards.  This 
increased  salinity  intrusion  would  have 
adverse  effects  on  municipal  drinking 
water  supplies,  fish  and  wildlife 
resources.  EPA  also  expressed  concerns 
on  Clean  Water  Act  Section  404  issues 
associated  with  a  pipeline  system 
alternative  and  noted  that  all  three 
action  alternatives  may  require  a 
conformity  determination  for  oxides  of 
nitrogen  (an  ozone  precursor)  due  to  the 
San  Francisco  Bay  Area's  ozone 
maintenance  status. 

ERP  No.  D-FRC-B03009-ME  Rating 
EC2,  Maritimes  Phase  11  Project, 
Construct  and  Operate  an  Interstate 
Natural  Gas  Pipeline,  COE  Section  10 
and  404  Permits,  Endangered  Species 
Act  (ESA)  and  NPDE's  permits,  US 
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Canada  twrat-r  at  vVoodland 
(Burleyville)  Maine  and  Westbrook 
Maine 

Summary:  EPA  requested  additional 
information  about  the  impacts  of  the 
proposed  pipeline  with  regard  to 
wetlands,  eelgrass.  drinking  water, 
groundwater  supply,  and  secondary 
impacts  in  order  to  fully  evaluate  the 
environmental  acceptability  of  the 
proposed  project 

ERP  No  D-FRC-JO2035-OO  Rating 
EC2.  Alliance  Natural  Gas  Pipeline 
Project.  Construction  and  Operation. 
Funding.  NPDES  Permit.  COE  Section 
10  and  404  Permit.  ND.  MN.  lA  and  IL. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  on  the  following 
areas:  Purpose  and  Need.  Alternatives 
Evaluation.  Resource  Surveys 
(Threatened  and  Endangered  Species. 
Cultural  and  Historical).  Agricultural 
Land/Non-Agricultural  Land. 
Waterbody/Wetland  Crossing 
Procedures.  Wetland/Woodland  Loss 
Comi}ensation  and  description  of  Extra 
Work  Areas. 

ERP  No.  DS-COE-L360n-00  Rating 
EC2.  Columbia  and  Lower  Willamette 
River  Federal  Navigation  Channel. 
Integrated  Dredge  Material  Management 
Study.  OR  and  WA. 

Summary  EPA's  expresaed 
environmental  concerns  that  the  Corps 
should  take  mon*  effort  at  advanced 
idwitiHcation  and  management  of  in- 
straam  dredged  material  disposal  sites. 
EPA  also  requested  more  information 
regarding  the  environmental  impacts  of 
upland  disposal  of  dredged  material. 

Dated:  May  S.  1998. 
WilUam  D.  Dlckanoa. 

Director.  Office  of  Federal  Activiti0$. 

|FR  Doc.  9»-1229fl  Filed  5-7-90,  8  45  ami 
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ENVIHONMtNTAL  PROTECTION 
AGENCY 

tER-FRL-64»1J 

Desigruitinn  of  an  Ocean  Dredged 
Mat»>r  II  Disposal  Site  (ODMDS)  Oft 
Wilmington,  NC,  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA)  Region  4 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  final  designation  of  an  ODMDS 
off  Wilmington.  North  Carolina. 

PURPOSE:  The  U.S.  EPA.  Region  4.  in 
accordance  with  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  in  cooperation  with  the 


U.S  Army  Corps  of  Engineers. 
Wilmington  District,  will  prepare  a  Draft 
EIS  on  the  designation  of  an  ODMDS  off 
Wilmington.  North  Carolina.  An  EIS  is 
needed  to  provide  the  information 
necessary  to  designate  an  ODMDS.  This 
Notice  of  Intent  is  issued  Pursuant  to 
Section  102  of  the  Marine  Protection. 
Research  and  Sanctuaries  Act  of  1972. 
and  40  CFR  Part  228  (Criteria  for  the 
Management  of  Disposal  Sites  for  Ocean 
Dumping) 

FOf>  FURTHER  INFORMATION  AND  TQ  BE 
PLACED  ON  THE  PROJECT  MAJUNO  UST 
CONTACT;  Mr   Doi.^.ds  k    lohnson,  U.S. 
Environmental  Protection  Agency, 
Region  4,  Coastal  Programs  Section,  61 
Forsyth  Street,  Atlanta,  Georgia  30303, 
phone  404-562-9386  or  Mr  Philip  M 
Payonk.  U.S.  Army  Corps  of  Engineers, 
Wilmington  District,  Environmental 
Resources  Section,  P  O  Box  1890, 
Wilmington,  North  CaroUna  28402- 
1890,  phone  910-251-4589 
SUMMARY:  Ongoing  needs  for  ocean 
disposal  of  dredged  sediments  and 
prop>osed  improvements  to  the 
Wilmington  Harbor  navigation  channel 
have  resulted  in  the  need  for 
designation  of  a  new  ODMDS  off 
Wilmington,  North  Carolina  Based  on 
site  surveys  and  anticipated  levels  of 
site  use,  the  capacity  of  the  existing 
Wilmington  ODMDS  will  be  reached  in 
seven  to  10  years.  The  annual  volume  of 
maintenance  dredged  material  taken  to 
the  ocean  for  disposal  from  the 
Wilmington  Harbor  area  is  about  two 
million  cubic  yards  per  year  The 
recently  authorized  Wilmington  Harbor 
Federal  navigation  channel 
improvements  (deepening  and  other 
channel  modifications)  will  produce 
approximately  19  million  cubic  yards  of 
dredged  material  for  ocean  disposal 
The  channel  improvements  will  realign 
the  ocean  bar  channel  directly  across 
the  Wilmington  ODMDS  rendering  the 
site  obsolete  The  channel  would  be 
realigned  to  avoid  rock  dredging  and 
blasting  and  the  environmental 
concerns  associated  with  those 
activities. 

The  relocation  of  the  ODMDS  would 
provide  an  opportunity  to  add 
separation  between  the  Wilmington 
ODMDS  and  nearby  shrimp  trawling 
bottoms.  The  shrimpers  have 
complained  that  wood  debris  attributed 
to  dredged  materials  placed  within  the 
ODMDS  interfere  with  shrimping. 

Need  for  Action:  The  Corps  of 
Engineers,  Wilmington  District,  has 
requested  that  EPA  designate  a  new 
ODMDS  off  Wilmington,  North  Carolina 
for  the  disposal  of  dredged  material 
from  the  Wilmington  Harbor  area,  when 
ocean  disposal  is  the  preferred  disposal 


alternative.  An  EIS  is  required  to 
provide  the  necessary  information  to 
evaluate  alternatives  and  designate  the 
preferred  ODMDS. 
Alternatives: 

1.  No  action.  The  no  aitioii  alternative 
is  defined  as  not  designating?  an  ocean 
disposal  site. 

2.  Alternative  disposal  sites  in  the  ' 
nearshore,  mid-shelf,  and  shelf  break 
regions. 

Scoping:  Scoping  will  be 
accomplished  by  correspondence  and 
meetings,  in  late  Spring  or  uarly 
Summer,  1998,  with  affected  Federal, 
State  and  local  afjen(  les.  and  interested 
parties. 

Estimated  Date  of  Hfleasf  The  Draft 
EIS  will  be  made  available  in  October 
1999. 

Responsible  Official:  John  H. 
Hankinson.  Ir  .  Regional  Administrator, 
Region  4 

Richjird  E.  S«iuierson. 
Director.  Office  of  Federal  Activities. 
|FR  Doc  98-12299  Filed  5-7-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-ft010-0] 

Salt  RIvef  Plm»-Maricopa  Indian 
Community;  Tentative  Approval  of  an 
Alternative  Liner  System  Design  and 
Use  of  Alternative  Dally  Cover  Material 
for  the  Salt  River  Municipal  Solid 
Waste  Landfill 

AGENCY:  Hn\  ironmental  Protection 
■\^eilrv  (EFa; 

ACTION:  Tentative  detenriination  on 
application  of  the  Salt  River  F'lrnfl 
Maricopa  Indian  Community  for 
approval  of  an  alternative  liner  system 
design  and  use  of  alternative  daily  cover 
material  for  the  Salt  River  Municipal 
Solid  Waste  Landfill,  public  hearing  and 
public  comment  period. 

SUMMARY:  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  use.  6941-€949a  requires  KP.^  to 
establish  minimum  federal  criteria  to 
ensure  that  municipal  solid  waste 
landfills  are  designed  and  operated  in  a 
manner  that  proteds  human  health  and 
the  environment.  These  standards  are 
codified  at  40  CFR  part  258.  Generally, 
these  criteria  are  technical  standards 
and  are  self-implementing.  For  many  of 
these  criteria,  part  258  also  establishes 
a  flexible  performance-based  standard 
as  an  alternative  to  the  self 
implementing  regulations. 

The  Salt  River  Pima-Maricopa  Indian 
Community  submitted  applications  for 
approval  to  use  two  of  the  flexible 
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standards  at  the  Salt  River  Municipal 
Solid  Waste  Landfill  One  application 
requests  use  of  a  ^eosynthetic  clay  liner 
in  place  of  a  composite  Imer.  The 
second  application  requests  use  of  a  tarp 
system  as  cover  in  place  of  earthen 
material.  EPA  reviewed  the  applications 
and  all  supplementary  material  and 
tentatively  approves  these  requests.  This 
tentative  approval  applies  solely  to  the 
Salt  River  Municipal  Solid  Waste 
Landfill  located  on  Salt  River  Pima- 
Mancopa  Indian  Reservation  in 
Arizona 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  any  site- 
specific  fiexibility  request.  Region  9  has 
scheduled  a  public  hearing  on  these 
tentative  approvals.  Details  appear 
below  in  the  DATES  section  of  this 
notice.  The  Salt  River  Pima-Maricopa 
Indian  Community's  applications  and 
all  supplementary  material  are  available 
for  public  review  and  comment 
DATES:  .Ml  comments  on  the  Salt  River 
Pima-Mancopa  Indian  Community's 
applications  for  approval  of  site-specific 
flexibility  must  be  received  by  the  close 
of  business  on  June  10,  1998  A  public 
hearing  is  scheduled  for  June  10.  1998 
from  5-7  p.m.  At  the  hearing.  EPA  mav 
limit  oral  testimonv  to  five  minutes  per 
speaker,  depending  on  the  number  of 
commenters.  Commenters  presenting 
oral  testimony  must  also  submit  their 
comments  in  writing  at  the  hearing  on 
June  10.  1998  The  hearing  may  adjourn 
earlier  than  700  pm  if  all  of  the 
speakers  deliver  their  comments  before 
that  hour  Representatives  of  the  Salt 
River  Pima-Mancopa  Indian 
Community  and  the  Salt  River 
Municipal  Solid  Waste  Landfill  will  be 
present  at  the  public  hearing. 
ADDRESSES:  Written  comments  should 
be  sent  to  Ms.  Susanna  Trujillo,  Mail 
Code  WST-7,  US  EPA  Region  9,  75 
Hawihome  Street.  San  Francisco, 
California  94105. 

The  public  hearing  will  be  held  at  Salt 
River  Pima-Maricopa  Indian 
Reservation.  Community  Development 
Conference  Room,  1005  E  Osborne 
Road.  Scottsdale.  Arizona  85256.  For 
further  information,  contact  Steve 
Parker  at  (602)  85O-a024 

Copies  of  the  Salt  River  Pima- 
Maricopa  Indian  Community's 
applications  for  site-specific  flexibility 
are  available  for  inspection  and  copying 
at:  Salt  River  Pima-Mancopa  Indian 
Reservation  .administration  Building, 
1005  E.  Osborne  Road,  Scottsdale, 
Arizona  85256.  Contact   Lonita  Jim, 
Tribal  Secretary  (602)  850-8000  and  the 
US  EP.'K  Region  9  Library.  75  Hawthorne 
Street  13lh  Floor,  San  Francisco. 
California,  94105,  telephone  (415)  744- 


1510.  from  9  am  to  5  pm  Monday 
through  Fridav 

FOR  FURTHER  INFORMATION  CONTACT:  US 
EPA  Region  9,  75  Hawthorne  Street,  San 
Francisco,  California  94105,  Attn:  Ms. 
Susanna  Trujillo,  Mail  Code  WST-7 
telephone  (415)  744-2099 
SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Background 

Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended  bv  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  42 
U  S.C  6941-69493. governs  the  disposal 
of  nonhazardous  solid  waste  and  of 
sm.all-quantity  hazardous  waste  not 
regulated  under  Subtitle  C  of  RCRA. 
Subtitle  D  prohibits  "open  dum.ping" 
and  EPA  established  criteria  for 
determining  which  solid  waste  faciUties 
classified  as  "sanitary  landfills"  which 
IS  "open  dumps  "  40  CFR  part  257, 
subpart  A  Pursuant  to  HSWA,  EPA 
added  revised  catena  to  establish 
minimum  federal  standards  to  ensure 
that  municipal  solid  waste  landfills 
(MSWLF)  are  designed  and  operated  in 
a  manner  that  protects  human  health 
and  the  environment.  The  Federal 
revised  criteria  are  codified  at  40  CFR 
part  258  RCRA  also  requires  states  to 
implement  permit  programs  to  ensure 
that  MSWLF  facilities  comply  with  the 
revised  cntena  (40  U.S.C.  6945(cj).  EPA 
determines  whether  each  state  has 
developed  an  adequate  solid  waste 
permitting  program  and  "approves" 
those  states.  In  states  that  do  not 
develop  an  adequate  program,  the 
regulations  set  forth  in  part  258  are  self- 
implementing  and  apply  to  owners  and 
operators  of  MSWLF  units  without 
additional  EPA  approval  or  review  (40 
CFR  258.1), 

For  many  of  the  criteria,  part  258 
establishes  a  flexible  performance 
standard  as  an  alternative  to  the  self- 
implementing  .regulation  The  fiexibility 
provided  in  the  MSWLF  cntena  allows 
for  the  consideration  of  site-specific 
conditions  m  designing  and  operating 
an  MSWLF  at  the  lowest  cost  possible 
while  ensunng  protection  of  human 
health  and  the  environment.  The 
flexible  standard  is  not  self- 
implementing,  and  use  of  the  alternative 
standard  is  generally  approved  by  the 
Director  of  an  approved  state.  Part  258 
does  not  currently  provide  owners  and 
operators  of  MSVVLF  units  located  in 
Indian  Country  wiih  a  mechanism  for 
obtaining  approval  of  the  flexible 
performance  standards. 

Indian  tribes  are  defined  as 
"municipalities"  under  RCR.A  section 
1004(13),  42  U.S.C.  6903.  Asa 
"municipality."  the  tribe  would  seek 


approval  of  design  flexibility  from  the 
appropriate  approved  state.  However, 
states  are  generally  precluded  from 
enforcing  their  civil  regulatory  programs 
in  Indian  Country  absent  an  explicit 
Congressional  authorization.  California 
v  Cabazon  Band  of  Mission  Indians, 
480  US  202  (1987).  Including  tribes  as 
part  of  section  1004(13)  was  a 
definitional  expedient,  to  avoid  adding 
the  phrase  "and  Indian  tribes  or  tribal 
organizations  or  Alaska  Native  villages 
or  organizations  ■  wherever  the  term 
"municipality"  appeared.  By  this 
definition,  Congress  did  not  intend  to 
change  the  sovereign  status  of  tribes  for 
purposes  of  RCRA.  In  Backcountry 
Against  Dumps  v  EPA.  100  F.3d  147, 
151  P.C.Cir.  1996),  the  District  of 
Columbia  Circuit  Court  determined  that 
the  inclusion  of  Indian  Tribes  as 
"municipalities  "  "does  not  strip  the 
tribe  of  its  sovereign  authority  to  govern 
its  owTi  affairs  *   *   *  [the  tribe  has  the 
authority]  to  create  and  enforce  its  owm 
solid  waste  management  plan."  RCRA 
does  not  grant  the  regulatory  authority 
to  develop  and  implement  solid  waste 
management  plans  to  municipalities. 

Owners  ana  operators  of  MSWLF 
units  in  Indian  Country  are  not  subject 
to  state  authority,  they  cannot  obtain 
approval  from  the  state  for  the 
performance  standards  included  in  part 
258.  Yet,  the  Federal  revised  criteria  are 
silent  as  to  the  process  by  which 
MSWLF  units  in  Indian  Country  can 
apply  for  the  alternate  standards. 

EPA  proposes  this  site-specific  rule  to 
allow  the  Salt  River  Pima-Maricopa 
Indian  Community  ("Community"),  an 
owner/operator  of  an  MSWLF  in  Indian 
Country,  the  same  flexibility  as  owners 
and  operators  of  MSWLF  units  in 
approved  states.  EPA  derives  its 
authority  to  promulgate  this  rule  from 
sections  4004,  4005,  and  4010  of  RCRA, 
42  US.C.  6944.  6945,  and  6949a.  These 
sections  provide  the  basis  on  which 
EPA  developed  the  criteria 
distinguishing  open  dumps  from 
landfills  and  the  revised  criteria  in  part 
258.  Nothing  in  these  provisions  limits 
EPA's  ability  to  issue  site-specific 
criteria.  In  this  instance,  where  the 
existing  part  258  regulations  do  not 
contain  a  process  for  approval  of  the 
flexible  performance  standards  for 
MSWLF  units  in  Indian  Country,  it  is 
appropriate  to  issue  a  site-specific  rule 
to  supplement  part  258  and  address  this 
unique  situation.  The  U.S.  District  Court 
in  the  Ehstrict  of  South  Dakota  reviewed 
this  issue  directly  and  upheld  EPA's 
authority  to  issue  a  site-specific  rule  to 
provide  design  flexibility  under  subtitle 
D  of  RCRA.  (Yankton  Sioux  Tribe  v.  L^S 
EPA).  950  F.Supp.  1471  (D.S.D.  1996). 
The  Yankton  court  determined  that  EPA 
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apprupndttily  cruatud  aji    alteniativu 
mechanism"  to  provide  flexibility  to  the 
relevant  MSWLF  in  Indian  Country.  The 
U.S.  Court  of  Appeals  for  the  DC. 
Circuit  also  supports  EPA's  authority  to 
issue  such  a  site-specific  rule  under 
RCRA  Subtitle  D.  (See  Backcountry 
Against  Dumps  v.  EPA.  100  F.3d  at  152 
(1996).)  For  a  description  of  the 
suggested  process  used  to  apply  for  and 
approve  flexibility  requests  in  Indian 
Country,  see  EPA  draft  guidance 
entitled  "Site-Specific  Flexibility 
Requests  for  MSWLFs  in  Indian 
Country"  (August  1997  Document 
Number:  EPA530-R-97-016). 

B,  EPA's  Tentative  Determination 

1  Alternative  Liner  System  Design  (40 
CFR258  40I 

The  Salt  River  Landfill  (Landfill)  is 
located  on  200  acres  of  property  east  of 
Phoenix.  Arizona.  It  is  operated  by  the 
Salt  River  Pima-Maricopa  Indian 
Community  and  serves  as  a  sanitary 
landfill  for  the  iri-city  area  of  Mesa. 
Tempe.  and  Scottsdale.  Arizona. 
Landfill  operations  began  in  October 
1993  and  are  expected  to  continue  until 
at  least  the  year  2003.  The  landfill 
currently  consists  of  three  lined  cells 
and  three  undeveloped  cells.  The  three 
operational  cells  are  lined  with  the 
composite  liner  prescribed  by  40  CFR 
258.40(b).  On  May  23.  1997,  the 
Community  submitted  an  application  to 
the  EPA  requesting  approval  to  use  a 
geosynthetic  clay  liner  in  place  of  a 
composite  liner  for  the  undeveloped 
cells  of  the  Landfill. 

The  federal  revised  criteria  do  not 
specifically  include  a  procedure  for 
EPA's  tentative  determination. 
However,  EPA  relied  on  the 
requirements  set  forth  in  40  CFR  258.40 
as  a  guideline  for  analyzing  the 
Community's  application. 

Generally.  40  CFR  258.40  (a)(1).  (c). 
and  (d)  require  the  following: 

•  The  alternative  liner  design  ensures 
that  constituent  concentrations  of  the 
chemicals  listed  in  Table  1  of  the 
criteria  will  not  be  exceeded  in  the 
uppermost  aquifer  at  the  relevant  point 
of  compliance:  and 

•  The  alternative  liner  design 
addresses  the  hydrogeologic 
characteristics  of  the  landfill  site, 
climate,  volume,  and  physical  and 
chemical  characteristics  of  the  leachate, 
and  models  potential  contaminant 
migration. 

EPA  reviewed  all  information 
submitted  by  the  Community  and 
tentatively  determined  that  the 
proposed  alternative  liner  meets  or 
exceeds  the  performance  standards  set 
forth  in  40  CFR  258.40(a)(1).  (c).  and  (d). 


2.  Alternalivt  Daily  Lover  Materials  (40 
CFR  258.211 

The  federal  revised  criteria  requires 
that  MSWLF  units  must  use  six  inches 
of  earthen  material  to  cover  disposed 
solid  waste  each  day.  40  CFR  258.21(b) 
provides  flexibility  by  allowing  use  of 
alternative  materials  and  an  alternative 
thickness  if  they  control  disease  vectors, 
fires,  odors,  blowing  litter,  and 
scavenging  without  presenting  a  threat 
to  human  health  and  the  environment. 

On  June  2.  1997.  the  Community 
submitted  an  application  to  the  EPA 
requesting  approval  to  use  any 
alternative  daily  cover  material  that 
Arizona  has  approved  for  that  state. 
These  materials  consist  of  tarps.  foams, 
chipped  green  waste,  drinking  water 
treatment  residues,  and  chipped  tires. 
The  Community  subsequently  restricted 
their  current  application  to  the  use  of 
tarps  as  an  alternative  daily  cover 
material. 

The  federal  revised  criteria  does  not 
specifically  include  a  procedure  for 
EfPA's  tentative  determination. 
However.  EPA  relied  on  the 
requirements  set  forth  in  40  CFR  258.21 
as  a  guideline  for  analyzing  the 
Community's  application.  The 
Community  proposes  to  use  the 
Tarpomatic  tarping  operation, 
consisting  of  a  polypropylene  tarp 
rolled  over  the  landfill  material  at  the 
end  of  each  business  day  and  retrieved 
at  the  beginning  of  the  next  business 
day. 

EPA  reviewed  all  information 
submitted  by  the  Community  and 
tentatively  determined  that  the 
proposed  alternative  daily  cover  meets 
or  exceeds  the  performance  standards 
set  forth  in  Section  258.21(b) 

Public  Comment 

EPA  Region  9  will  hold  a  public 
hearing  on  this  tentative  determination 
from  5:00  to  7:00  pm  on  June  10.  1998. 
at  Salt  River  Pima-Maricopa  Indian 
Reservation.  Community  Development 
Conference  Room.  1005  E.  Osborne 
Road.  Scottsdale.  Arizona  85256.  For 
further  information,  contact  Stu  Baker  at 
(602) 941-3427. 

The  public  may  submit  written 
comments  on  this  tentative 
determination  until  June  10,  1998. 
Copies  of  the  Community's  applications 
and  supplementary  material  are 
available  for  inspection  at:  Salt  River 
Pima-Maricopa  Indian  Reservation 
Administration  Building.  1005  E. 
Osborne  Road.  Scottsdale.  Arizona 
85256.  Contact:  Lonita  Jim.  Tribal 
Secretary  (602)  850-6000  and  the  US 
EPA  Region  9  Library.  75  Hawthorne 
Street  13th  Floor.  San  Francisco. 


California.  941U5.  telephone  1415J  744- 
1510.  from  9  am  to  5  p.m.  Monday 
through  Friday. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  at  the  hearing  or  during  the 
public  comment  period.  Issues  raised  by 
those  comments  may  be  the  basis  for  a 
decision  not  to  approve  one  or  both  of 
the  Community's  applications.  EPA  will 
make  a  final  determination  on  whether 
or  not  to  approve  the  Community's 
applications  and  will  give  notice  of  this 
decision  in  the  Federal  Register  The 
notice  will  include  a  summary  of  the 
reasons  for  the  final  determination  and 
a  response  to  all  major  comments. 

Executive  Order  12866 

Executive  Order  12866  requires  Office 
of  Management  and  Budget  review  of 
"significant  regulatory  actions  " 
Significant  regulatory  actions  are 
defined  as  those  that  (1)  have  an  annual 
effect  on  the  economy  $100  Million  or 
more  or  adversely  affect  a  sector  of  the 
economy,  including  state,  local  or  tribal 
governments  or  communities:  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
poUcy  issues.  This  tentative  decision  is 
a  not  a  "significant  regulatory  action" 
and  is  not  subject  to  the  requirements  of 
Executive  Order  12866. 

Executive  Order  12875 

EO  12875  applies  to  regulations  that 
create  an  unfunded  mandate  upon  state, 
local  or  tribal  government.  As  this 
tentative  determination  is  site-specific 
and  applies  only  to  the  Community  as 
owner  and  operator  of  the  Landfill's 
MSWLF,  this  tentative  determination 
does  not  create  an  unfunded  mandate 
for  state,  local,  or  tribal  government. 

Executive  Order  13045 

Executive  Order  13045  applies  to 
rulemaking  that  (1)  has  an  annual  effect 
on  the  economy  of  $100  Million  or  more 
or  adversely  affects  any  sector  of  the 
economy  and  (2)  may 
disproportionately  create  an 
environmental  health  or  safety  risk  for 
children.  This  tentative  decision  to 
approve  alternate  landfill  requirements 
will  not  result  in  such  impacts  and  is 
not  subject  to  the  requirements  of  EO 
13045. 

Executive  Order  12898 

Executive  Order  12898  requires 
agencies  to  consider  impacts  on  the 
health  and  environmental  conditions  in 
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minontv  and  low-income  communities 
with  the  goal  of  achieving 
environmental  justice.  This  tentative 
determination  to  approve  the 
Community's  requests  for  use  of  an 
alternative  landfill  standard  is 
consistent  with  EO  12898.  By  allowing 
the  Community  to  use  the  site-specific 
flexibility  provided  by  part  258.  the 
Community  is  placed  on  a  parity  with 
those  owners  and  operators  of  MSWLF 
units  regulated  by  authorized  state 
Subtitle  D  programs  This  tentative 
determination  fosters  non- 
discrimination in  implementing  Subtitle 
D  of  RCRA. 

The  .National  Technology  Transfer  and 
Advancement  Act  (NTTAA) 

The  NTTAA  requires  agencies  to 
consider  using  suitable  voluntary 
consensus  standards  to  carry  out  policy 
objectives  or  activities  As  a  rule  of 
particular  applicability,  this  tentative 
determination  to  approve  the  alternative 
landfill  requirements  is  not  subject  to 
the  NTTAA. 

Paperwork  Reduction  Act 

This  tentative  decision  is  not  an 
information  collection  request  subject  to 
the  Paperwork  Reduction  .\ct. 

The  Regulatory  Flexibility  Act 

As  a  rule  of  particular  applicability, 
this  tentative  determination  to  approve 
the  alternative  landfill  requirements  is 
not  subject  to  the  Regulatory  Flexibilitv 
Act,  as  amended  by  the  Small  Business 
Regulatory  Enfort;ement  Fairness  Act. 

The  Unfunded  Mandates  Reform  Act 

This  tentative  determination  is  a  rule 
of  particular  applicability  and  does  not 
include  a  federal  mandate  imposing 
enforceable  duties  upon  state,  local,  or 
tribal  governments.  On  this  basis,  this 
tentative  determination  is  not  subject  to 
the  requirements  of  the  Unfunded 
Mandates  Act. 

Authority;  This  notice  is  issued  under  the 
authority  of  sections  2002,  4004,  4005,  and 
4010  of  the  Solid  Waste  Dispxasal  Act  as 
amended,  42  U.S.C.  6912.  6944.  6945,  and 
6949a.  The  Regional  Administrator  is  making 
this  decision  in  accordance  with  EPA 
Delegations  Manual  No.  8-47  (October  8, 
1993). 

Dated:  April  27, 1998. 
Felicia  Marcus, 
Regional  Administrator. 
(FR  Doc.  98-12150  Filed  5-7-98;  8:45  ami 
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COUNai  ON  ENVIRONMENTAL 
QUAUTY 

American  Heritage  Rivers  Initiative 

agency:  Council  on  Environmental 

Quality 

action:  Description  of  Administration 

policv  regarding  congressional 

opposition  to  designatiqtn  of  .\menca.n 

Heritage  Rivers. 

Immediately  foUovk-ing  the  199:"  State 
of  the  Union  .address,  President  Clinton 
instructed  the  Cabinet  to  work  with 
communities  on  the  design  of  the 
.American  Heritage  Rivers  initiative  to 
support  community-led  efforts  that  spur 
economic  revitalization,  proted  natural 
resources  and  the  environment,  and 
preserve  our  historic  and  cultural 
heritage  In  respon.se  to  this  mitiaUve. 
communities  across  the  country 
nominated  126  rivers  (or  stretches  of 
nvers)  for  designation  as  an  .American 
Hentage  River.  An  advisory  committee 
of  nonfederal  experts  will  review  all 
nominations  and  recommend  rivers  to 
the  President  for  designation 

,\n  interagency  working  group 
convened  by  the  White  House 
developed  guidelines  for  the  reviev\-  of 
nominations  .As  stated  m  the  Federal 
Register  Notice  of  September  17,  1997 
and  President  Clinton's  Executive  Order 
of  .April  7.  1998,  the  advisory  committee 
will  provide  an  assessment  of  the 
following  for  each  nomination: 

1.  The  scope  of  each  nomination's 
application  and  the  adequacy  of  its 
design  to  achieve  the  rcmmunity's 
goals; 

2.  Whether  the  natural,  economic 
(including  agricultural),  scenic,  historic. 
cultural,  and.or  recreational  resources 
featured  m  the  application  are 
distinctive  or  unique. 

3.  The  extent  to  which  the 
community's  plan  of  action  is  clearly 
defined  and  the  extent  to  which  the 
plan  addresses  ail  three  American 
Heritage  Rivers  objectives — natural 
resource  and  environmental  protection, 
economic  revitalij^tion.  and  historic 
and  cultural  preservation — either 
through  planned  cooperative  action  or 
past  accomplishments. 

4  The  strength  and  diversity  of 
support  for  the  nomination  and  plan  of 
action  as  evidenced  by  letters  from  local 
and  State  governments.  Indian  Lnbes. 
elected  officials,  any  and  all  parties  who 
participate  in  the  life  and  health  of  the 
area  nominated,  or  who  have  an  interest 
in  the  economic  life  and  cultural  and 
environmental  vigor  of  the  involved 
community 

The  Administration  believes  that 
public  input  into  the  design  of  the 


initiative  and  into  individual  river 
nominations  is  critically  important. 
Representatives  from  Federal  agencies 
traveled  around  the  country  to  meet 
with  community  organizations,  local 
governments  and  industry  associations 
to  ieam  their  views  on  the  initiative  and 
incorporate  them  into  its  design. 

On  May  19.  1997,  the  Administration 
published  a  notice  in  ;;.f  Federal 
Register  requesting  comment  about  the 
initiative  s  structure,  the  criteria  used  to 
determine  eligible  rivers,  the  needs  of 
communities  for  technical  assistance 
and  funding,  and  other  items  The 
.Administration  incorporated  many  of 
the  more  than  1 ,700  comments  received 
during  the  more  than  90  days  of  public 
input  into  the  final  design  of  the 
initiative  that  was  published  on 
September  17.  1997  in  the  Federal 
Register  This  notice  also  included  how 
communities  apply  for  designation, 
specifically  asking  them  to  demonstrate 
strong  and  diverse  public  support  for 
the  nomination. 

Nominations  closed  on  December  10, 
1997.  Members  of  Congress  were  sent 
copies  of  nominations  from  their 
districts  and  asked  to  provide  comments 
to  the  Administration  by  January  23, 
1998. 

The  Administration  received  more 
than  200  responses  from  Members  of 
Congress,  both  in  support  and 
opposition,  to  particular  nominations. 
Overall,  Membiers  expressed  support  for 
rivers  that  were  nominated  in  their 
districts  or  State  by  more  than  a  4:1 
ratio. 

The  views  of  Members  of  Congress  on 
specific  nominations  have  particular 
importance  in  evaluating  applications. 
Elected  officials  such  as  Members  of 
Congress  represent  a  diversity  of 
concerns  within  a  community  that  need 
to  be  taken  into  account.  Furthermore, 
the  views  of  Members  of  Congress  are 
especially  relevant  in  this  case  since 
American  Heritage  Rivers  is  a  Federal 
initiative  on  behalf  of  those 
communities.  The  Administration 
concluded  accordingly  that,  under  the 
conditions  described  in  this  notice,  if  a 
Member  of  Congress  opposes  the 
nomination  of  a  river  in  his  or  her 
district,  it  means  that  a  sufficient 
strength  and  diversity  of  support  were 
not  demonstrated  for  such  a 
designation,  and  that  the  nomination 
did  not  satisfy  that  particular  criteria. 

In  order  to  respond  to  the  views  of 
Members  of  Congress  who  oppose 
specific  nominations,  the 
Administration  has  agreed  that  the 
nomination  of  certain  rivers  or  stretches 
of  river  would  be  excluded  from 
consideration  for  designation  under  this 
initiative,  if  the  Member  so  requested. 
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The  way  in  which  this  exclusion  works 
is  summarized  in  this  notice  as  follows. 

A  Member  of  the  U.S.  House  of 
Representatives  may  request  that  a 
nomination  as  an  American  Heritage 
River  not  be  considered  for  selection.  If 
the  entire  nominated  portion  of  the  river 
flows  through  the  district  of  that 
Member,  then  the  nomination  will  not 
be  considered  by  the  advisory 
committee.  If  only  a  portion  of  the  river 
flows  through  the  Member's  district, 
then  that  portion  of  the  river  would  not 
be  included  in  any  designation  by  the 
President.  The  advisory  committee  in  its 
consideration  of  that  nomination  would 
need  to  weigh  the  extent  to  which  that 
exclusion  affects  the  merit  of  the 
balance  of  the  nomination.  A  Member 
may  only  make  such  a  request  for  rivers, 
or  portions  of  rivers,  that  flow  through 
his  or  her  district  and  may  not  exclude 
from  consideration  the  nomination  of  a 
river  in  the  district  of  another  Member. 

Likewise,  the  Senators  from  a  state 
may  request  that  a  nomination  as  an 
American  Heritage  River  not  be 
considered  for  selection.  A  request 
made  by  both  Senators  will  be 
dispositive  of  the  application.  If  the 
entire  nominated  portion  of  the  river 
flows  through  the  state  of  the  Senators, 
then  the  nomination  will  not  be 
considered  by  the  advisory  committee. 
If  only  a  portion  of  the  river  flows 
through  the  Senator's  state,  then  that 
portion  of  the  river  would  not  be 
included  in  any  designation  by  the 
President.  The  advisory  committee  in  its 
consideration  of  that  nomination  would 
need  to  weigh  the  extent  to  which  that 
exclusion  affects  the  merit  of  the 
balance  of  the  nomination.  A  Senator 
may  only  make  such  a  request  for  rivers 
or  portions  of  rivers  that  flow  through 
his  or  her  state  and  may  not  exclude 
from  consideration  the  nomination  of  a 
river  in  another  state.  Of  course,  if  a 
single  Senator  opposes  a  nomination, 
and  the  other  Senator  and  the  relevant 
House  Member  express  no  view,  the 
nomination  will  no!  be  considered  by 
the  advisory  committee 

Where  the  view  of  a  single  Senator 
who  opposes  a  nomination  conflicts 
with  the  position  of  the  other  Senator 
from  that  state  or  a  Member  of  Congress 
(for  that  part  of  a  river  which  he  or  she 
represents)  because  one  or  the  other 
supports  the  nomination,  then  the  views 
of  all  members  of  the  Congressional 
delegation  will  be  presented  to  the 
advisory  committee.  In  such  cases,  the 
advisory  committee  will  evaluate  the 
merits  of  the  nomination  and  the  degree 
to  which  the  criteria  of  strength  and 
diversity  of  support  have  been  satisfied 
by  the  application.  However,  if  any 
House  Member  opposes  a  nomination. 


then  no  designation  of  any  stretch  of  the 
river  will  be  considered  in  his  district 
as  previously  outlined  in  this  notice. 
Nine  rivers  completely  eliminated 
from  consideration  by  Congressional 
opposition: 

•  Clearwater  River.  ID,  MT — 
Representative  Helen  Chenoweth  (ID-1). 
Senator  Conrad  Bums  (MT).  Senator 
Larry  Craig  (ID).4lepresentative  Rick 
Hill  (MT-ALL).  Senator  Dirk 
Kempthome  (ID); 

•  Gunnison  River.  CO — 
Representative  Scott  Mclnnis  (CO-3). 
Senator  Ben  Nighthorse  Campbell  (CO); 

•  Osage  River.  MO — Representative 
Ike  Skelton  (MO--1); 

•  St.  Mary's  River.  Ml — 
Representative  Bart  Stupak  (MI-1); 

•  San  Joaquin  River,  CA — 
Representative  George  Radanovich  (CA- 
19); 

•  San  Juan  River.  NM — 
Representative  Bill  Redmond  (NM-3); 

•  San  Luis  Rey  River.  CA — 
Representative  Randy  Cunnningham 
(CA-51).  Representative  Ron  Packard 
(CA-48); 

•  Snohomish  River.  WA — 
Representative  Jack  Metcalf  (WA-2); 

•  Upper  Rio  Grande.  NM — 
Representative  Bill  Redmond  (NM-3), 
Representative  Steve  Schiff  (NM-1).  Joe 
Skeen  (NM-2). 

Sixteen  rivers  affected  in  part  by 
Congressional  opposition: 

•  American  RJver,  CA — 
Representative  John  Doolittle  (CA-4), 
Richard  Pombo  (CA-11): 

•  Arkansas  River.  AR.  CO.  OK.  KS— 
Representative  Marion  Berry  (AR-1). 
Senator  Stim  Brownback  (KS). 
Representative  Tom  Cobum  (OK-2). 
Representative  Jay  Dickey  (AR— 4). 
Representative  Jerry  Moran  (KS-1). 
Representative  Todd  Tiahrt  (KS— 4).  Asa 
Hutchinson  (AR-3).  Senator  Tom 
Hutchinson  (AR),  Senator  Ben 
Nighthorse  Campbell  (CO); 

•  Cold  Water  Creek.  MO— 
Representative  James  Talent  (MO-2): 

•  Columbia  River,  OR — Senator 
Gordon  H.  Smith  (OR); 

•  French  Broad  River.  NC — 
Representative  Charles  Taylor  (NC-11); 

•  James  River.  VA — Representative 
Thomas  Bliley.  Jr.  (VA-7); 

•  Jordan  River.  UT — Representative 
Christopher  Cannon  (UT-3); 

•  Mississippi  River.  MO — 
Representative  Pat  Danner  (MO-6), 
Representative  James  Talent  (MO-2); 

•  Missouri  River.  MT,  MO.  NE.  SD— 
Representative  Pat  Danner  (MO-6). 
Representative  Rick  Hill  (MT-ALL). 
Representative  Kenny  Hulshof  (MO-9). 
Representative  James  Talent  (MO-2). 
Representative  Ike  Skelton  (MO— 4). 
Senator  Sam  Brownback  (KS).  Senator 


Conrad  Burns  (MT),  Senator  Hagel  (NE), 
Representative  John  Thune  (SD-ALL). 
Representative  Vincent  Snowbarger 
(KS-3); 

•  Ohio  River.  IN — Representative 
John  Hostettler  (IN-8); 

•  Ouachita  River.  LA/AR — 
Representative  Jay  Dickey  (AR-4), 
Representative  Asa  Hutchinson  {AR-3), 
Senator  Tim  Hutchinson  (AR); 

•  St.  John's  River,  FL — Representative 
David  Weldon  (FL-15),  Representative 
Cliff  Steams  (FL-6); 

•  San  Antonio  River.  TX — 
Representative  Lamar  Smith  (TX-21); 

•  South  Platte  River.  CO — Senator 
Ben  Nighthorse  Campbell  (CO); 

•  Santa  Cruz  River.  AZ — Senator  Jon 
Kyi  (AZ): 

•  Yellowstone  River.  WY.MT— 
Representative  Barbara  Cubin  (WY- 
ALL).  Representative  Rick  Hill  (MT- 
ALL).  Senator  Conrad  Bums  (MT), 
Senator  Michael  Enzi  (WY],  Senator 
Craig  Thomas  (WY); 

•  Williamette  River.  OR — Senator 
Gordon  H.  Smith  (OR 

F0«  FURTHER  INFORMATION  CONTACT: 
Karen  Hobbs,  AgenL\  Kcprfspr.tat.ve, 
Council  on  Environmental  Quality,  Old 
Executive  Office  Building,  Room  360. 
Washington.  DC.  20501.  Phone:  202- 
395-7417;  Fax:  202-456-6546. 

Dated  May  6.  1998 
Kathleen  A.  McGinty. 
Chair.  Council  on  Environmental  Quality. 
(FR  Doc  98-12432  Filed  5-7-98;  8:45  am) 

BILUNO  COO€  3125-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1214-OR] 

Alat>ama,  Amendment  No  4  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACUON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama.  (FEMA-1214-DR).  dated 
April  9.  1998,  and  related 
determinations. 

EFFECTIVE  DA'E:  April  29,  1998. 
FOHRJP"^HEB    NFOPMATION  CONTACT: 
Madge: 'I-    .-.I-,;    i.sf  .iiiii  Ke'<  iivery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  EXZ 
20472,  (202)646-3260 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  rnti)or  disaster  lor  the  btate  of 
Alabama,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
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affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  9.  1998: 

Covington  County  for  Public  .Assistance 
(already  designated  for  Individual 
Assistance) 

Walker  Countv  for  Individual  .Assistance 
(The  following  Catalog  of  Federal  Domestic 
Assistance  .Numbers  (CFD.M  a.T  to  be  used 
for  reporting  and  drawing  funds  83, 53" 
Community  Disaster  Loans.  83  538,  Ckira 
Brown  Fund  Program.  83  539.  Qisis 
Counseling  83  540  Disaster  Legal  Ser\ices 
Program.  83  .541    Disaster  Unemployment 
.Assistance  (DU.A!,  83  542   Fire  Suppression 
Assistance.  83  543.  Individual  and  Family 
Grant  (IFG)  Prt>gram.  83  544,  Public 
.Assistance  Grants.  83  545.  Disaster  Housing 
Program,  83  548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executjve  Associate  Director.  Response  and 
Beco\.vry  Directorate 
|FR  Doc   98-12286  Filed  5-7-98.  8  45  am! 

BtLLMQ  COOC  Wli-OJ-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3125-EM] 

Arkansas;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice 


SUMMARY:  This  IS  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Arkansas 
(FEMA-3125-EM),  dated  April  24. 
1998,  and  related  determinations. 
EFFECTJVE  DATE:  .^pril  24.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  m  a  letter  dated  Apri, 
24,  1998.  the  President  declared  an 
emergency  under  the  authority  of  the 
Robert  T  Stafford  Disaster  Relief  and 
Emergency  Assistance  -Act  (42  U.S.C. 
5121  et  seq.J,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arkansas 
resulting  from  severe  storms,  tornadoes  and 
flooding  on  April  16.  1998,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  subsection 
501(a)  of  the  Robert  T  Stafford  Disaster 
Relief  and  Emergency  .Assistance  .Act  (the 
Stafford  Actl   i,  therefore  declare  that  sucr. 
an  emergency  exists  in  the  State  of  .Arkansas 

You  are  authorized  to  provide  assistance 
for  temporary  housing  (provision  of  mobile 
homes)  pursuant  to  subsection  502(a)(6)  of 
the  Stafford  Act  FE.MA  will  transport  and 


donate  the  mobile  homes  to  the  State  of 
.Arkansas  at  [\me  of  delivery 

Pursuant  to  this  emergency  dec.a.'atmn 
you  are  also  authorized  to  provirte  emergency 
assistance,  as  you  deem  appropriate  unde: 
Title  V  of  the  Stafford  .Act  a!  75  percent 
Federal  funding 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
.Agency  under  Executive  Order  12148,  I 
hereby  appoint  Graham  L  Nance  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  foi!o\\'ing 
area  of  the  State  of  .Arkansas  to  have 
been  affected  adversely  by  this  declared 
emergency: 

.Mississippi  County 

FEMA  has  been  authorized  to  provide 
mobile  homes  pursuant  to  subsection  502 
ia)(6i  of  the  Stafford  Act   FEMA  will 
transport  and  donate  the  mobile  homes  to  the 
State  of  Arkansas  at  the  time  of  deliver. 
(The  following  Catalog  of  Federal  D(,)mestic 
.Assistance  Numbers  (CFD.A)  are  to  be  used 
for  reporting  and  drawing  funds  83  537. 
Community'  Disaster  Loans,  83  538  Cora 
Brown  Fund  Program:  83  539  Crisis 
Cxiunsehng,  83  540.  Disaster  Legal  Services 
Program,  83  541,  Disaster  Unemployment 
Assistance  (DL'A).  83  542,  Fire  Suppression 
Assistance:  83  543.  Individual  and  Family 
Grant  (IFG)  Program.,  83  544   Public 
Assistance  Grants:  83  545  Disaster  Housing 
Prognim:  83  548,  Hazard  Mitigation  Grant 
F'rograml 
James  L.  Witt, 
Director 
[FR  Doc  98-12283  Filed  5-7-98,  8.45  am] 

BH-UNG  CODE  (71>-a:-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1209-DR1 

Georgia;  Amendment  to  Notice  of  a 
Ma)or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FE?vlA). 
ACTION:  Notice 


determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
ma)or  disaster  by  the  President  in  his 
declaration  of  March  11.  1998: 

Twiggs  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance] 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  tw  used 
for  reporting  and  drawing  funds:  83  537, 
(immunity'  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83  539,  Cnsis 
Counseling:  83  540.  Disaster  Legal  Services 
Program:  83  541,  Disaster  Unemployment 
.Assistance  (DUA):  83.542,  Fire  Suppression 
.Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83  544,  Public 
Assistance  Grants;  83  545.  Disaster  Housing 
Program;  83  548,  Hazard  Mitigation  Grant 
Prfjgran: 
Lacy  I.  Suiter, 

Executive  Assxiote  Director,  Response  and 
Recovery  Directorate. 
FR  Doc  98-1  2289  Filed  S-7-98;  8:45  am) 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

fFEMA-l2ia-DR} 

Republic  ot  the  Marshall  lslar>ds: 
Anr»en<lment  to  Notice  of  a  Uajor 
Disaster  Declaration 

AGENCf;  Federai  Emergency 
.Management  Agency  (FEMA). 

action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  maior  disaster  for  the  State  of 
Creorgia,  (FEMA-1209-DR),  dated 
March  11,  1998,  and  reiatec 
determinations 

EFFECTIVE  DATE:  .April  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Di.'^ctorate.  Federal  Emergency 
.Management  Agency.  Washington,  DC 
20472. (202) 646-3260 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  is  hereby  amended  to  include 
the  loliowing  areas  among  those  areas 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Repubhc  of 
the  Marshall  klands  (FEMA-1210-DR), 
dated  March  20,  1998,  and  related 

determinations. 

EFFECTIVE  DATE:  April  28    1P9« 
FOR  FURTHER  INFORMATION  CONTACT; 

Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  EXi: 
20472.  (202)  646-3630. 

SUPPLEMENTAL''  inform*''»on:  Notic8  is 
hereDs  g:\fer.  u.d'.  '-i'.*r  __'-;-share 
arrangement  under  FEMA-1210-4)R  is 
adjusted  at  90  percent  Federal  funding 
for  eligible  costs  for  the  Public 
Assistance  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83. 537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 


2"4n2 


FfiiiTii!  Rfv'istfi 


'Friday,  N!  n   R    mR  '\' 


Program:  83.548.  Hazard  Mitigation  Grant 

Program.) 

Fames  L.  Witt. 

Director. 

|FR  Doc.  98-12288  Filed  5-7-98;  8:45  ami 
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FEDf-  HA,    t-Mf  H.>f  N;"  y 
MANA    .i-Mf-  N'   A.:,t  N^'i 

[FEMA-1213-OR] 

Fadffd  States  of  Micronesta; 
Amendment  to  Nottc*  of  a  Major 

D  s^Tst^-T  Df»claratton 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Federated 
States  of  Micronesia.  (FEMA-1213-DR). 
dated  April  3.  1998.  and  related 
determinations. 

EFFECTIVE  DATE:  April  28,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 

SUPPtEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  Federated 
States  of  Micronesia,  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  April  3, 
1998: 

Emergency  protective  measures  (Category 
B)  for  the  following  areas: 

Sorol  in  Yap  State. 

Oroluk  and  Pakin  in  Pohnpei  State. 

Etten.  Tefiw,  Piis-Paneu.  and  Pollap  in 
Chuuk  Stale. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Crant  (IFGl  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc  9ft-12287  Filed  5-6-98;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMft    '.'"'.  OR] 

T«nn»ssee,  Amendment  No    4  to 
Notlc«  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee.  (FEMA-1215-DR).  dated 
April  20,  1998,  and  related 
determinations 

EFFECTIVE  DATE    April  29.  1998. 
FOR  FURTHER  iNFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472. (202)  646-3260 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  20,  1998: 

Carroll  and  Blount  Counties  for  Individual 
Assistance. 

Roane  and  Grainger  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance). 

Anderson  and  Dickson  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83  538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83  540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83  544,  Public 
Assistance  Grants;  83  545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-12285  Filed  5-7-98;  8:45  ami 

BnjJNQ  COOC  t71>-M-P 


FT  DERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  tor  the 
National  Fire  Academy 

AQtNCT;  reuerai  emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 


Committee  Act.  5  U.S.C.  App.  2.  FEMA 

announces  the  following  committee 

m**pting: 

NAME:  Board  of  Visitors  for  the  National 

h  \r>'  .■Kcademv 

DATES  OF  MEETING:  June  25-27.  1998. 

PLACE;  Building  [.  Room  138.  National 

Emergency  Training  Center, 

Emmitsburg,  Maryland. 

TIME:  lune  25.  1998.  8:30  a.m. -5:00  p.m. 

June  26,  1998,  830  a.m. -9:00  p.m. 

Iiine27   iPqR  R  30  a.m.-12  noon. 

PROPOSED  AGENDA:  June  25.  26,  and  27. 
iM'iH    K.v  lew  National  Firp  .At  ademy 
Pri'v;:  i:.  Activities 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  plan  to  attend  the  mpetiniJ 
should  contact  the  Office  of  the 
Superintendent.  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg.  MD  21727, 
(301)  447-1117,  on  or  before  lune  12. 
1998. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Administrator.  U.S.  Fire 
Administration.  Federal  Emergency 
Management  Agency.  Emmitsburg. 
Maryland  21727.  Copies  of  the  minutes 
will  be  available  upon  request  within  60 
days  after  the  meeting. 

Dated:  April  24.  1998 
Carrye  B.  Brown 

U.S  Fire  Administrator. 

!FR  Dor  98-12290Filed  5-7-98:  8:45  am) 

BILUNO  COOC  (71S-01-P 


FEDERAL  MARITIME  COMMISSIONS 

Notice  of  Agr6ement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreeraent(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  224-20104&-001. 

Title:  Tampa-Tampa  Bay  International 
Wharfage  Incentive  Agreement. 
.  Parties:  Tampa  Port  Authority;  Tampa 
Bay  International  Terminals,  Inc. 

Synopsis:  The  proposed  amendment 
adds  a  commodity  to  the  agreement.  The 


Federal  Register 'Vol    63.  No.  89/Fridav.  May  8.    1998/Noticej 


2 '483 


term  of  the  agreement  continues  to  run 
through  March  31,  1999 

Agreement  No.:  224-201050. 

Title:  NY-NJ/Ecuadorian 
Containerized  Banana  Volume  Incentive 
Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey;  South  Pacific  Shipping 
Company  Ltd.  d/b/a;  Ecuadorian  Line 

Synopsis:  The  proposed  agreement 
concerns  the  terms  and  conditions  of  a 
banana  import  incentive  program.  The 
term  of  the  agreement  runs  through 
April  28.  1999. 

Dated:  May  4.  1998. 

By  Order  of  the  Federal  Maritime 

Commission 

loseph  C  Polking. 
Secretary. 

(FR  Doc  98-12193  Filed  5-7-98;  8  45  am) 

Bit  UNO  CODE  S730-01-III 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Wednesdav, 
Ma\   13.  1998. 

PLACE:  .Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets,  N.W.,  Washington.  D  C  20551 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1    Personnel  actions  (appointments, 
promotions,  assignments. 
reassignments,  and  salary-  actions) 
involving  individual  Federal  Reserve 
System  employees 

2.  Any  matters  carried  for\\ard  from  a 
previously  announced  meeting 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R.  Coyne.  .Assistant  to  the  Board, 
202-452-3204 

SUPPLEMENTARY  INFORMATION:  You  mav 
call  202^52-.3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board  s  Web  site  at  http:// 
www.bog.frb. fed, us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  Mav  6,  1998. 
lennifer  J,  John-son, 
Deputy  Secretary  of  the  Board. 
fpR  Dor  98-12385  Filed  5-6-98;  10:50  am) 

BiLUNG  CODE  8210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Numt>er  98039] 

Programs  To  Prevent  the  Emergence 
and  Spread  of  Antimicrobial 
Resistance;  Notice  of  Availability  of 
Fiscal  Year  1998  Funds 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  implementing  a 
multifaceted  effort  to  address  the 
problem  of  antimicrobial  resistance.  As 
part  of  this.  CDC  announces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  a  cooperative  agreement 
program  to  provide  assistance  for  the 
development  and  evaluation  of 
demonstration  projects  to  prevent  and 
control  the  emergence  and  spread  of 
antimicrobial  resistance 

The  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  WHERE  TO 
OBTAIN  ADDITIQNAL 
INFORMATION.) 

.\uthority 

This  program  is  authorized  under 
sections  301(a).  317(k)(l),  and  317(k)(2) 
of  the  Public  Health  Service  Act,  as 
amended  (42  U.S.C.  241(a),  247b(k)(l), 
and  247b(k)(2)). 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- fret- 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Pub.  L. 
103-227.  the  Pro-Children's  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  mav  be  submitted  by 
public  and  private  nonprofit 
organizations  and  governments  and 
their  agencies  in  the  United  States 
(US.)  Thus,  universities,  colleges, 
research  institutions,  hospitals,  other 
public  and  private  nonprofit 
organizations,  including  State  and  local 
governments  or  their  bona  fide  agents, 
federally  recognized  Indian  tribal 
governments.  Indian  tribes  or  Indian 


tribal  organizations,  and  small, 
minority-  and/or  women-owned 
businesses  are  eligible  to  apply. 

Note:  An  organization  described  in  Section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  grant,  contract,  loan, 
or  any  other  form. 

Also,  only  one  application  will  be 
accepted  from  any  single  applicant. 

Availabilitv  of  Kunris 

Approximately  il.2  million  is 
available  in  FY  1998  to  fund 
approximately  2  to  3  awards.  It  is 
expected  that  awards  will  begin  on  or 
about  August  15.  1998.  and  will  be 
made  for  a  12-month  budget  period 
within  8  project  period  of  up  to  5  years. 
It  is  expected  that  the  average  annual 
award  for  the  first  3  years  of  the  project 
period  will  be  $450,000  (direct  costs 
and  indirect  costs),  ranging  from 
$300,000  to  $600,000.  The  last  2  years 
will  involve  data  collection  and  analysis 
only  for  purposes  of  evaluating  the 
program;  therefore,  it  is  anticipated  that 
lesser  amounts  of  funding  will  be 
needed  in  these  years. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  funds. 

Note:  Approximately  50  percent  of  the 
available  funds  are  allocated  for  projects 
focusing  on  community-based  projects. 
Approximately  50  percent  of  the  available 
funds  are  allocated  for  projects  focusing  on 
integrated  health  care  delivery  systems. 
Applicants  should  indicate  clearly  whether 
they  consider  their  application  to  be 
primarily  directed  at  community-based 
interventions  or  interventions  in  integrated 
health  care  delivery  systems.  (Applications 
addressing  both  are  encouraged.  However,  for 
puTfxJses  of  the  evaluation  process,  the 
application  must  clearly  state  whether  it  is 
primarily  addressing  community-based 
interventions  or  interventions  in  integrated 
health  care  delivery  systems.) 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  section  1352  (which  has  been  in 
effect  since  December  23,  1989). 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part. 
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involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1998  Department 
of  Labor.  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  105-78) 
states  in  section  503(a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relations,  for  publicity  or 
propaganda  purposes,  for  the 

E reparation,  distribution,  or  use  of  any 
it,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislature 
itself.  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

The  introduction  of  antibacterial  drug 
therapy  in  the  1940s  led  to  a  dramatic 
reduction  in  illness  and  death  from 
infectious  diseases  over  the  past  50 
years.  Worldwide,  antimicrobial  drugs 
have  spared  the  lives  of  millions  of 
people  for  whom  premature  death  or 
crippling  complications  would  have 
been  unavoidable.  However,  this 
situation  is  changing  rapidly. 
Emergence  of  drug  resistance  in 
bacteria,  fungi.  f>arasites,  and  viruses  is 
swiftly  reversing  the  miracles  of  the  past 
50  years  and  threatens  to  create  an  era 
where  antimicrobial  agents  are  no 
longer  useful  for  many  common 
diseases.  The  identification  this  year  of 
Staphylococcus  aureus  with  reduced 
susceptibility  to  vancomycin  in  both 
Japan  and  the  United  States  (U.S.)  is 
particular  cause  for  concern.  At  least  70 
percent  of  the  bacteria-causing,  hospital- 
acquired  infections  are  resistant  to  at 
least  one  antimicrobial  agent  commonly 
used  for  treatment.  Among  community- 
acquired  pathogens,  drug  resistance 
among  respiratory  tract  pathogens, 
particularly  pneumococci.  represents  a 
growing  problem.  Pneumococcal  strains 
have  been  identified  that  are  not 
susceptible  to  any  of  the  oral  agents 
commonly  used  as  therapy,  and 
combination  therapy  with  vancomycin 
now  is  recommended  for  life 
threatening  pneumococcal  infections 
due  to  increasing  resistance  among 
extended  spectrum  cephalosporins.  The 


spread  of  resistance  means  that  more 
toxic,  more  difficuh  to  administer,  more 
costly,  or  experimental  antimicrobial 
agents  must  be  used  for  therapy. 

Factors  that  promote  the  spread  of 
resistance  differ  between  pathogens.  In 
the  community,  transmission  within 
families  and  in  other  settings  where 
close  contact  may  occur  (eg.,  child  care 
facilities);  rates  of  antibiotic  therapy,  the 
agents  used  and  their  dose,  and  the 
impact  of  resistance  on  the  fitness  of  a 
patnogen.  all  may  affect  the  spread  of 
resistance.  For  pathogens  that  cause 
nosocomial  infections,  health-care- 
associated  transmission  involving  acute- 
care  hospitals,  long-term-care 
institutions,  such  as  nursing  homes,  and 
non-institutionalized  persons  in  the 
community  receiving  health  care  in 
their  homes  and/or  ambulatory  clinical 
settings  also  may  be  important.  Few 
programs  to  reduce  the  development 
and  spread  of  antimicrobial  resistance 
have  been  implemented  in  whole 
communities.  Strategies  to  prevent  the 
spread  of  resistance  among  nosocomial 
pathogens  which  have  proven 
successful  within  a  single  institution  or 
a  limited  population  of  patients  include 
the  implementation  of  infection  control 
guidelines  and  controls  on  antibiotics  to 
limit  inappropriate  use  Antibiotic  use 
has  been  controlled  with  formulary 
restrictions,  intervention  by  infectious 
disease  consultants  and/or  clinical 
pharmacologists.  cUnical  practice 
guidelines  for  physicians,  computer- 
assisted  prescribing,  and  physician  and 
patient  educational  programs. 

Infection  control  guidelines  include 
the  use  of  barrier  precautions,  pre- 
admission and  discharge  screening, 
environmental  controls,  and  cohorting. 
In  the  community,  successful 
interventions  have  included  education 
of  physicians  and  patients,  the 
development  of  clinical  practice 
guidelines  and  their  promotion  by  peer 
educators  and  opinion  leaders,  feedback 
to  clinicians  comparing  their  practices 
with  those  of  their  peers,  decreasing 
availability  of  antibiotics,  and  changing 
the  agents  used,  their  dose,  and  the 
duration  of  therapy. 

Purpose 

This  program  is  intended  to  evaluate 
the  effectiveness  and  impact  of 
strategies  to  control  the  spread  of 
antimicrobial  resistance  within  a  larger 
population,  such  as  a  geographically 
defined  community,  the  catchment  area 
of  large  health-care  delivery 
organization,  or  the  population  of  one  or 
more  integrated  health-care  delivery 
systems. 

Another  purpose  of  this  program  is  to 
conduct  research  which  develop. 


implement,  and  evaluate  programs 
designed  to  reduce  the  emergence  and 
spread  of  antimicrobial  resistance.  It  is 
anticipated  that  these  programs  will  be 
effective  and  that  they  could 
subsequently  be  replicated  widely  in 
order  to  reduce  antimicrobial  resistance 
throughout  the  U.S.  Applicants  may 
submit  applications  that  focus  primarily 
on  either  (1)  communities  or  (2) 
integrated  networks  of  health  facilities. 
This  program  is  not  intended  to  support 
an  infection  control  program  at  an 
individual  health-care  facility  or 
evaluation  of  a  single  intervention  in  a 
community  or  healthcare  setting 

Programs  will  address  the  problem  of 
antimicrobial  resistance  through 
interventions  potentially  including,  but 
not  limited  to: 

1.  Promoting  more  judicious 
antimicrobial  use  (eg  .  using 
antimicrobials  only  when  needed,  using 
appropriate  doses  of  antimicrobial 
agents,  etc.) 

2.  Reducing  transmission  of 
antimicrobial  resistant  microorganisms, 

3.  Preventing  colonization  and 
infection  through  the  use  of  vaccines. 

4.  Improving  the  ability  to  provide 
effective  narrow  spectrum  therapy  by 
rapidly  and  accurately  diagnosing 
njsistant  microorgansims  through  the 
use  of  improved  latxjratorv  testing 
procedures  and  improved  quality  and 
flow  of  laboratory  data 

5.  Using  improved  means  of 
communication  with  health-care 
providers  to  improve  their  use  of 
antimicrobials,  such  as  through  the  use 
of  information  management  systems  and 
Internet-based  technology 

It  is  envisioned  that  funded  projects 
will  use  a  combination  of  approaches  to 
achieve  judicious  antimicrobial  use  and 
other  changes  that  will  result  in 
decreased  appearance  and  spread  of 
resistance.  Funded  projects  will  also  be 
expected  to  conduct  a  multifaceted 
evaluation  of  many  asf)ects  of  the 
program.  An  essential  part  of  such  an 
evaluation  will  be  assessing  the  costs 
and  cost  savings  associated  v^th  any 
proposed  intervention. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B  (CDC  Activities). 

A.  Recipient  Activities 

1.  Select  Community  or  Health  Facility 
Focus  and  Define  Pathogens  of  Interest 

Identify  whether  the  primary  focus  of 
activities  will  be  on  decreasing  spread 
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of  resistance  among  community-or 
health-care-associated  pathogens  and 
define  the  pathogen/resistance  patterns 
that  will  be  evaluated  in  the  project. 

2.  Select  Study  Population 

Identify  a  population  of  adequate  size 
for  study  purposes 

a  If  the  primary  focus  of  the 
application  is  to  address  antimicrobial 
resistance  in  community  settings,  the 
population  should  be  defined  by  a 
geographic  area  and  should  include  a 
vanetv  of  health -care  providers  and 
health-care  provider  organizations.  (One 
example  of  an  appropriate  approach 
would  be  to  define  the  population  to  be 
addressed  as  metropolitan  area  or  part 
of  a  State  in  which  case  the  project 
might  involve,  at  a  minimum,  public 
health  entities  and  providers  of 
outpatient  health  care  in  this  area.) 

b.  If  the  pnmary  focus  of  the 
application  is  on  integrated  health  care 
delivery  systems  or  networks,  the 
population  should  be  defined  such  that 
interventions  could  be  conducted  m 
multiple  settings  in  which  antimicrobial 
resistance  among  the  target  pathogens 
can  develop  or  be  spread  (for  example, 
inpatient  hospital  settings,  emergency 
rooms,  ambulatory  care  facilities,  home 
health  settings,  long  term  care  faciUties, 
etc.)  One  example  of  an  appropriate 
approach  would  be  to  define  the 
population  as  those  receiving  hospital, 
long-term  care  5er%'ices.  and  ambulatory 
care  ser\ices  through  a  network  of 
related  organizations,  in  which  case  the 
project  might  involve  the  targeted  health 
facilities,  as  well  as  public  health 
authorities  in  the  area. 

3  Define,  Collect,  and  Analyze  Baseline 
Data 

Collect  baseline  data  so  that 
evaluation  of  the  interventions  can  be 
done  This  includes,  at  a  minimum, 
collecting  incidence  and'or  prevalence 
data  on  antimicrobial  resistance  among 
the  target  pathogens  and  measuring 
indicators  of  prescribing  practices  of 
providers  serving  the  population  under 
study. 

4  Design  and  Implement  an 
Intervention  Promoting  Judicious 
Antimicrobial  Use  and  Other 
.Approaches  to  Reducing  Antimicrobial 
Resistance 

It  is  anticipated  that  thf§  will  involve 

developing  coalitions  among  public 
health  agencies,  health-care  providers, 
professional  societies,  and  others,  as 
well  as  implementing  specific  strategies. 
These  strategies  mav  include  peer 
education  of  physicians,  public 
education  campaigns,  clinical  practice 
guidelines,  formulary  guidelines, 


prescribing  restrictions,  pre-admission 
and  pre-discharge  screening  and  the 
implementation  of  admission  and 
discharge  guidelines,  cohorting,  barrier 
precautions,  isolation  precautions,  and 
other  strategies  which  are  likely  to  be 
efficacious  The  choice  of  strategies 
should  be  justified  based  on  the  nature 
of  the  study  population  and  the 
structure  of  the  health  care  delivery 
svstem(s)  within  which  the  study 
population  receives  health  care. 

5  Measure  Effect  of  the  Intervention 

a  Measure  the  change  in  rates  of 

antimicrobial  resistance  of  the 
organisms  over  time.  Changes  in  rates  of 
resistance  among  organisms  that  are 
earned  (e.g.,  m  the  nasopharv-nx)  may 
be  evaluated  in  addition  to  changes  in 
rates  of  resistant  infections 
Measurement  of  antimicrobial  resistance 
should  be  by  a  laboratorv'  with  proven 
abilitv  to  do  these  measurements  well. 

b  .As  decreases  in  resistance  as  a 
result  of  the  program  mav  tal^e  several 
months  to  years  to  manifest  themselves, 
measure  outcomes  related  to  how  well 
the  interventions  have  been 
implemented  and  whether  they  have 
resulted  m  behavior  cJiange. 

c.  Measure  cost  implications  of  the 
intervention  This  should  include 
impact  of  the  intervention  on  direct 
costs  (e.g..  costs  of  antibiotics,  medical 
care  v'lsits,  duration  of  hospitalization, 
etc.)  and  indirect  costs  (eg.,  time  lost 
from  work  or  child  care).  Costs  should 
be  differentiated  from  charges,  and  the 
perspective  of  the  costs  should  be 
defined  (e.g.,  societal,  payer,  patient, 
provider)  Costs  of  the  intervention 
program  m.ust  be  differentiated  from 
those  of  the  evaluation. 

d.  Other  possible  outcomes  that  could 
be  measured  include  changes  in  parent 
or  provider  knowledge  and  attitudes 
regarding  antimicrobial  use. 

6.  Disseminate  Research  Findings 

Disseminate  research  results  by 

appropriate  methods  such  as 
publication  in  journals,  presentation  at 
meetings,  conferences,  etc. 

B.  CDC  Activities 

CDC  will  provide  technical  assistance 
in  the  design  and  conduct  of  the 
research.  This  may  include; 

1.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  project, 
including  intervention  methods  and 
analytic  approach. 

2.  Upon  recipient's  request,  perform 
selected  laboratory  tests  as  appropriate. 

3.  Participate  m  data  management,  the 
analysis  of  research  data,  and  the 
interpretation  and  dissemination  of 
research  findings  as  appropriate. 


4.  Assist  in  the  design  of  the 
evaluation,  in  particular,  in  the 
identification  of  outcome  measures  that 
will  allow  for  later  analysis  of  economic 
benefits. 

5.  Provide  educational  materials, 
including  working  with  grantees  to 
develop  new  materials  that  might  be 
needed  at  multiple  sites. 

6.  Facilitate  exchange  of  information 
between  recipients. 

Technical  Reporting  Requircmenls 

Narrative  progress  rt;.'-n.h  are 
required  semiannually.  The  first 
semiannual  report  is  required  with  each 
year's  noncompeting  continuation 
application  and  should  cover  program 
activities  from  date  of  the  previous 
report  (or  date  of  award  for  reporting  in 
the  first  year  of  the  project).  The  second 
semiannual  report  is  due  90  days  after 
the  end  of  each  budget  period  and 
should  cover  activities  from  the  date  of 
previous  report.  Progress  reports  should 
address  the  status  of  progress  toward 
specific  project  objectives  and  should 
include  copies  of  any  pubUcations 
resulting  from  the  project. 

An  original  and  two  copies  of  a 
Financial  Status  Report  (FSR)  are 
required  no  later  than  90  days  after  the 
end  of  each  budget  period.  A  final 
performance  report  and  FSR  are  due  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  are  submitted 
to  the  Grants  Management  Branch,  CDC. 

Application 

1.  Pre-application  Letter  of  Intent 

In  order  to  assist  CDC  in  planning  and 
executing  the  evaluation  of  appUcatioos 
submitted  under  this  program 
announcement,  all  parties  intending  to 
submit  application(s)  are  requested  to 
submit  a  non-binding  letter  of  intent. 
Notification  should  be  provided  as  soon 
as  possible  but  not  later  than  30 
business  days  prior  to  the  application 
due  date.  Notification  should  include: 
(1)  Name  and  address  of  institution,  (2) 
name,  address,  and  telephone  number  of 
contact  person,  and  (3)  whether  the 
application  will  primarily  address 
community-based  interventions  or 
interventions  in  integrated  health  care 
delivery  systems.  Notification  can  be 
provided  by  facsimile,  postal  mail,  or 
electronic  mail  (E-mail)  to  Suzanne 
Binder.  M.D.,  National  Center  for 
Infectious  Diseases,  Mailstop  F-22, 1600 
Clifton  Road,  NE.,  Atlanta.  Georgia 
30333.  Facsimile  (770)  488-7794, 
Internet  scbiecdc.gov. 

2.  Application  Content 

Applicants  are  required  to  submit  an 
original  and  two  copies  of  the 
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application  and  must  develop  their 
application  in  accordance  with  the  PHS 
Form  5161-1  (Revised  7/92.  OMB 
Control  number  0937-0189). 
information  contained  in  this  program 
announcement,  and  the  instructions 
outlined  below   In  order  to  ensure  an 
objective,  impartial,  and  prompt  review, 
applications  whiiJi  do  not  conform  to 
these  instructions  may  be  disqualified. 

All  pa^es  must  be  clearly  numbered, 
and  a  complete  index  to  the  application 
and  its  appendixes  must  be  included. 
The  application  must  be  submitted 
unstapled  and  unbound  Bound 
materials  (e.g..  pamphlets,  booklets,  etc.) 
will  not  be  accepted  in  the  narrative  or 
appendices.  To  submit  such  materials, 
copy  them  onto  8'^"  x  11"  white  paper, 
one-side  only  All  materials  must  be 
typewritten,  single  spaced,  and  in 
unreduced  type  (no  smaller  than  font 
size  12)  with  at  least  1"  margins, 
headers,  and  footers 

The  application  narrative  must  not 
exceed  20  pages  (excluding  budget  and 
appendixes)  Unless  indicated 
otherwise,  all  information  requested 
below  must  appear  in  the  narrative 
Materials  or  information  that  should  be 
part  of  the  narrative  will  not  be  accepted 
if  placed  in  the  appendices.  The 
application  narrative  must  contain  the 
following  sections  in  the  order 
presented  below. 

a.  Abstract 

Provide  a  brief  (two  pages  maximum) 
abstract  of  the  project  State  the  length 
of  the  project  period  for  which 
assistance  is  being  requested  (see 
AVAILABILITY  OF  FUNDS  Section  for 
additional  information  regarding  project 
period).  Indicate  clearly  whether  this 
project  primarily  addresses 
antimicrobial  resistance  in  communities 
or  in  integrated  health-care  networks. 

b.  Background  and  Need 

Discuss  the  background  and  need  for 
the  proposed  project.  Illustrate  and 
justify  the  need  for  the  proposed  project 
that  is  consistent  with  the  purpose  and 
objectives  of  this  cooperative  agreement 
program. 

c.  Capacity  and  Personnel 

Describe  applicant's  past  experience 
in  conducting  projects/studies  similar  to 
that  being  proposed.  Describe 
applicant's  resources,  laboratory  emd 
other  facilities,  and  professional 
personnel  that  will  be  involved  in 
conducting  the  project.  Include  in  an 
appendix  curriculum  vitae  for  all 
professional  personnel  involved  with 
the  project.  Describe  plans  for 
administration  of  the  project  and 
identify  administrative  resources  that 


will  be  assigned  to  the  project.  Provide 
in  an  appendix  letters  of  support  from 
all  key  participating  non-applicant 
organizations,  individuals,  etc..  which 
clearly  indicate  their  commitment  to 
participate  as  described  in  the 
operational  plan.  (Do  not  include  letters 
of  support  from  CDC  personnel — they 
will  not  be  accepted  in  the  application.) 

d.  Objectives  and  Technical  Approach 

Describe  specific  objectives  for  the 
proposed  project  which  are  measurable 
and  time-phased  and  are  consistent  with 
the  purpose  and  goals  of  this 
cooperative  agreement  program.  Include 
a  detailed  timeline  for  completion  of 
key  activities.  Provide  a  detailed 
operational  plan  for  initiating  and 
conducting  the  project  which  clearly 
and  appropriately  addresses  all 
recipient  activities.  Include  a  clear 
description  of  applicant's  technical 
approach/methods  which  are  directly 
relevant  to  the  study  objectives.  Clearly 
identify  specific  assigned 
responsibilities/tasks  for  all  key 
professional  personnel  Describe  the 
nature  and  extent  of  collaboration  with 
CDC  and/or  others  during  vuious 
phases  of  the  project.  If  the  applicant  is 
not  a  health  department,  describe  plans 
for  involving  local  and  State  health 
departments.  Clearly  describe  the 
population  to  be  studied.  Describe  in 
detail  a  plan  for  evaluating  study  results 
(including  how  data  on  prescribing 
practices,  costs,  and  charges  will  be 
obtained)  and  for  evaluating  progress 
toward  achieving  project  objectives. 
Justify  the  choice  of  organisms  and 
antimicrobial  susceptibility  that  will  be 
used  for  evaluation,  and  include  a 
description  about  how  quality  of 
laboratory  measurements  will  be 
assured.  Clearly  state  the  proposed 
length  of  the  project  period. 

e.  Budget 

Provide  in  an  appendix  a  budget  and 
accompanying  detailed  justification  for 
the  first  year  of  the  project  that  is 
consistent  with  the  purpose  and 
objectives  of  this  program.  Provide 
estimated  total  budgets  for  subsequent 
years.  If  requesting  funds  for  any 
contracts,  provide  the  following 
information  for  each  proposed  contract: 
(1)  Name  of  proposed  contractor.  (2) 
breakdown  and  justification  for 
estimated  costs,  (3)  description  and 
scope  of  activities  to  be  performed  by 
contractor.  (4)  period  of  performance, 
and  (5)  method  of  contractor  selection 
(e.g.,  sole-source  or  competitive 
solicitation).  (See  sample  budget 
included  in  application  package.) 

Note:  If  indirect  costs  are  requested,  a  copy 
of  the  applicant  organization's  current 


negotiated  Federal  indirect  cost  rate 
agreement  or  cost  allocation  plan  must  be 
provided. 

f.  Human  Subjects 

Whether  or  not  exempt  from  DHHS 
regulations,  if  the  proposed  project 
involves  human  subjects,  describe  in  an 
appendix  adequate  procedures  for  the 
protection  of  human  subjects.  Also, 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects  (see  OTHER 
REQUIREMENTS  Section  for  additional 
information) 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Background  and  Need  (10  points): 
Extent  to  which  applicant's  discussion 
of  the  background  for  the  proposed 
project  demonstrates  a  clear 
understanding  of  the  purpose  and 
objectives  of  this  cooperative  agreement 
program.  Extent  to  which  applicant 
illustrates  and  justifies  the  need  for  the 
proposed  project  that  is  consistent  with 
the  purpose  and  objectives  of  this 
program. 

2.  Capacity  (30  points  total): 

a.  Extent  to  which  applicant  describes 
adequate  resources  and  faciUties  (both 
technical  and  administrative)  for 
conducting  the  project.  This  includes 
the  capacity  to  conduct  quality 
laboratory  measurements.  (10  points) 

b.  Extent  to  which  applicant 
documents  that  professional  personnel 
involved  in  the  project  are  qualified  and 
have  past  experience  and  achievements 
in  research  and  programs  related  to  that 
proposed  as  evidenced  by  curriculum 
vitae.  publications,  etc.  (15  points) 

c.  Extent  to  which  applicant  includes 
letters  of  support  from  non-applicant 
organizations,  individuals,  etc.  Extent  to 
which  the  letters  clearly  indicate  the 
author's  commitment  to  participate  as 
described  in  the  operational  plan  (5 
points) 

3.  Objectives  and  Technical  Approach 
(60  points  total): 

a.  Extent  to  which  applicant  describes 
specific  objectives  of  the  proposed 
project  which  are  consistent  with  the 
purpose  and  goals  of  this  program  and 
which  are  measurable  and  time-phased 
(10  points) 

b.  Extent  to  which  the  applicant 
identifies  an  appropriate  population  for 
study,  including  whether  the  results  of 
a  study  in  this  population  will  be 
generalizable  to  other  populations  in  the 
U.S.  Extent  to  which  adequate 
procedures  are  described  for  the 
protection  of  human  subjects.  Extent  to 
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which  the  applicant  identifies  microbes' 
resistance  patterns  for  study  that  are  of 
public  health  importance.  (10  points) 

c.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  the  project,  which 
clearly  and  appropnatelv  addresses  all 
recipient  activities.  Extent  to  which 
applicant  clearly  identifies  specific 
assigned  responsibilities  for  all  key 
professional  personnel  Extent  to  which 
the  plan  clearly  describes  applicant's 
technical  approach/methods  for 
developing  and  conducting  the 
proposed  program  and  evaluation  and 
extent  to  which  the  plan  is  adequate  to 
accomplish  the  study  obiectives.  The 
degree  to  which  the  applicant  has  met 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research 
The  extent  to  which  applicant  descnbe<; 
the  existence  of  or  plans  to  establish 
partnerships  (20  points) 

d.  Extent  to  which  applicant  describes 
adequate  and  appropriate  collaboration 
with  CDC:  and'or  others  during  various 
pha.ses  of  the  project   ( 10  points) 

e  Extent  to  which  applicant  provides 
a  detailed  and  adequate  plan  for 
evaluating  studv  results  (including 
laboratory  data  and  data  on  prescribing 
practices),  as  well  as  plans  for 
evaluating  progress  toward  achieving 
project  obiectives,  (10  points) 

4.  Budget  (not  scored)   Extent  to 
which  the  proposed  budget  is 
reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds 

Executive  Order  12372  Review 

This  program  is  not  subject  to 
Executive  Order  12372  Review, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirement.s 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Fapf^nyork  Reduction  Act 

Frojef:ts  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  and  appro\  a!  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 


Human  Subjects 

if  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  revievk- 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Women,  Rancil  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC! 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDRj  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subiects.  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian  or 
Alaska  Native,  Asian.  Black  or  African 
.American.  Hispanic  or  Latino.  Native 
Hawaiian  or  Other  Pacific  Islander. 
Applicants  shall  ensure  that  women, 
racial  and  ethnic  minority  populations 
are  appropriately  represented  m 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  m.ust  be  explained  as  part  of 
the  application.  This  policy  does  not 
apply  to  research  studies  when  the 
investigator  cannot  control  the  race, 
ethnicity,  and  or  sex  of  subjects.  Further 
guidance  to  this  policy  is  contained  in 
the  Federal  Register.  Vol.  60,  No.  179, 
pages  47947-47951.  and  dated  Friday. 
September  15,  1995. 

.\pplication  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Control  number  0937-0189), 

must  be  submitted  to  Sharron  P.  Orum, 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  Room 
300,  Mailstop  E-t8,  255  East  Paces 
Ferrv  Road.  NE    Atlanta,  Georgia  30305. 
on  or  before  lune  29.  1998 

1.  Deadline.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a'  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  lime  for  submission  to 


the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
1  .b.  above  are  considered  late 
applications.  Late  applications  wall  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  To  Obtain  additional 
Information 

To  receive  additional  vmtten 
information  and  to  request  an 
apphcation  kit.  call  1-888-GRANTS  (1- 
888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 
(Please  refer  to  Announcement  Number 
98039.)  You  will  receive  a  complete 
program  description,  information  on 
application  procedures  and  application 
forms.  If  you  have  questions  after 
reviewing  the  contents  of  all  the 
documents,  business  management 
technical  assistance  may  be  obtained 
from  Oppie  M.  Byrd.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Room 
314,  Mailstop  E-18,  255  East  Paces 
Ferry  Road,  NE.,  Atlanta,  Georgia  30305. 
telephone  (404)  842-6546,  Facsimile 
(404)  842-6513,  Internet  oxb3©cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Etevid  Bell, 
telephone  (404)  639-2603  or  Suzanne 
Binder,  M.D.,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mailstop 
F-22,  1600  Clifton  Road,  NE.,  Atlanta. 
Georgia  30333.  telephone  (770)  488- 
7793,  Facsimile  (770)  488-7794, 
Internet  scbl@cdc.gov. 

Please  refer  to  Announcement 
Number  98039  when  requesting 
information  regarding  this  program. 

You  may  obtain  this  announcement 
from  one  of  two  Internet  sites  on  the 
actual  publication  date:  CDC's 
homepage  at  http://www.cdc.gov  or  at 
the  Government  Printing  Office 
homepage  (including  free  on-line  access 
to  the  Federal  Register  at  http:// 
www. access  gpo  gov). 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No,  017-001-00473-1)  referenced 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
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Washington.  DL  /U4U^-93ii5.  telephone: 
(202) 512-1800 

Dated:  Mav  4.  1998. 
|(M«ph  R.  C«rler, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC) 

IFR  Doc  98-12236  Filed  5-7-98,  8:45  am) 

BILUNO  COOC  41«3-ia-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health 

[Program  Announcement  98056] 

Mining  Occupational  Safety  and  Health 
Research  Grants:  Availability  of  Funds 
for  FY  1998 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  announces  the  availability  of 
fiscal  year  (FY)  1998  funds  for  a 
research  grant  program  for  Mining 
Occupational  Safety  and  Health 
Research  Grants.  This  program 
addresses  the  "Healthy  People  2000" 
priority  area  of  Occupational  Safety  and 
Health.  The  purpose  of  the  program  is 
to  develop  knowledge  that  can  be  used 
to  prevent  o<:cupational  diseases  and 
injuries  to  miners.  NIOSH  will  support 
hypothesis-testing  research  projects  to 
identify  and  quantify  occupational 
health  and  safety  hazards  to  miners, 
develop  methods  and  technologies  to 
measure  and  control  these  hazards,  and 
translate  research  findings  so  that  they 
can  be  applied  to  solve  health  and  safety 
problems  in  mines. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies:  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 


C.  Availability  of  Funds 

Approximately  $700,000  is  expected 
to  be  available  in  FY  1998  to  fund  4-8 
research  project  grants.  This  money  is  in 
addition  to  the  funds  available  for  the 
previous  RFA  807  announced  in  August 
1997.  Organizations  that  submitted 
applications  for  RFA  807  may  revise 
and  resubmit  under  this  announcement. 
The  amount  of  funding  available  may 
vary  and  is  subject  to  change.  Awards 
will  range  from  $50,000  to  $200,000  in 
total  costs  (direct  and  indirect)  per  year. 
It  is  expected  that  the  awards  will  begin 
on  or  about  September  30.  1998.  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
3  years. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds 

D.  Progranunatic  Interest 

The  Mine  Safety  and  Health  Research 
Program  has  been  fully  coordinated 
with  the  National  Occupational 
Research  Agenda  (NORA)  plans  and 
recommendations.  The  NORA 
document  is  available  through  the 
NIOSH  homepage  at  http:// 
www, cdc.gov/niosh/nora. html.  The 
focus  of  grants  should  emphasize 
research  in  the  following  topical  areas 
which  are  in  priority  order: 

(1)  Hearing  Loss  Prevention 

Conduct  laboratory  and  field  research 
on  noise-induced  hearing  loss  in 
miners;  Conduct  field  dosimetric  and 
audiometric  surveys  to  assess  the  extent 
and  severity  of  the  problem  and  to 
identify  those  mining  segments  in 
greatest  need  of  attention  and  to 
objectively  track  progress  in  meeting 
loss  prevention  goals;  Conduct  field  and 
laboratory  research  to  identify  noise 
generation  sources  and  to  identify  those 
areas  most  amenable  to  intervention 
activities;  Develop,  test,  and 
demonstrate  new  control  technologies 
for  noise  reduction:  Develop  strategies 
and  methods  to  improve  the 
effectiveness  of  hearing  protectors  for 
miners;  Assess  the  effect  of  using 
hearing  protectors  on  miner  safety; 
Evaluate  technical  and  economic 
feasibility  of  controls;  Develop, 
evaluate,  and  recommend 
implementation  strategies  to  promote 
the  adoption  and  use  of  noise  reduction 
technology. 

(2)  Mining  Injury  Prevention 

Conduct  laboratory,  field,  and 
computer  modeling  research  to  focus  on 
human  physiological  capabilities  and 
limitations  and  their  interactions  with 
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mining  )obs.  tasks.  :-■ 
mine  work  environm 
causes  and  prevention  of  low  back 
disorders,  slips  and  falls,  and  materials 
handling  injuries  in  miners;  Study 
effects  of  human  behavior  on  mining 
injuries;  Design  and  conduct 
epidemiological  research  studies  to 
identify  and  classify  risk  factors  that  are 
causing  or  may  be  causing  traumatic 
injuries  to  miners;  Evaluate  and 
recommend  implementation  strategies 
for  injury  prevention  and  control 
technologies;  Research  to  improve 
response  to  mine  emergencies,  and  to 
enhance  the  effectiveness  of  mine 
rescue  teams;  Identify  and  evaluate 
research  opportunities  using  a  systems 
approach  for  intervention  and 
prevention:  and  Develop  cost  analysis 
methodologies  to  evaluate  performance 
and  engineering  control  strategies. 

(3)  Dust  and  Toxic  Substance  Control 

Research  to  develop  or  improve 
personal  and  area  direct  reading 
instruments  for  measuring  mining 
contaminants,  including  but  not  limited 
to  respirable  dust,  silica,  diesel  engine 
emissions,  and  other  toxic  substances 
and  mixtures:  Conduct  field  tests, 
experiments,  and  demonstrations  of 
new  technology  for  monitoring  and 
assessing  mine  air  quality;  Conduct 
laboratory  and  field  research  to  develop 
airborne  hazard  reduction  control 
technologies;  Carry  out  field  surveys  in 
mines  to  identify  work  organization 
strategies  that  could  result  in  reduced 
dust  or  toxic  substance  exposure; 
Evaluate  the  performance,  economics, 
and  technical  feasibility  of  engineering 
control  strategies,  novel  approaches, 
and  the  application  of  new  or  emerging 
technologies  for  underground  and 
surface  mine  dust  and  toxic  substance 
control  systems;  Develop  and  evaluate 
implementation  strategies  for  using 
newly  developed  monitors  and  control 
technology  for  exposure  reduction  or 
prevention. 

(4)  Social  and  Economic  Consequences 
of  Mining  Illness  and  Injury 

Analyze  all  effects  of  mining  illness 
and  injury  on  miners,  their  families, 
communities  and  Slates;  Assess  the 
effectiveness  of  health  services  provided 
to  miners  for  prevention  and  care  of 
occupational  illness  and  injury:  Assess 
the  economic  burden  of  mining  illnesses 
and  injuries  and  potential  economic 
benefits  of  their  prevention. 

(5)  Surveillance 

Develop  and  evaluate  new 
surveillance  methods  for  mining-related 
illnesses  and  fatal  and  nonfatal  injuries 
to  improve  collection  and  analysis  of 
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health  and  safety  data;  Collect 
demographic  information  on  miners  to 
analyze  health  and  safety  data;  Develop 
i/nproved  methods  to  describe  trends  in 
incidence  of  mining-related  fatalities, 
morbidity,  and  traumatic  injur)-; 
Develop  and  evaluate  methods  to 
conduct  surveillance  on  the  use  of  new 
and  emerging  technologies,  the  use  of 
engineering  controls,  and  the  use  of 
protective  equipment  in  the  mining 
sector;  Analyze  the  effectiveness  of 
prevention  and  control  interventions  in 
mining;  Conduct  mining-relevant  risk 
analyses 

E.  Submission  and  Deadline 

Letter  of  Intent  (LOIj 

Your  letter  of  intent  should  identify 
the  announcement  number,  name  of 
principal  investigator,  and  specify  the 
pnority  area  to  be  addressed  by  the 
proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

The  Letter  of  Intent  must  be  submitted 
on  or  before  [une  1,  1998.  to:  Joanne 
Wo)cik,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office. 
Announcement  98056,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Room  300,  255  East  Paces  Ferry  Road, 
NE..  M/S  E-13,  Atlanta.  Georgia  30305- 
2209 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
June  25.  1998.  submit  the  application  to 
Joanne  W'ojcik,  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office. 
Announcement  98056,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Room  300,  255  East  Paces  Ferrv  Road. 
NE  ,  M/S  E-13,  Atlanta,  Georgia  30305- 
2209. 

If  your  application  does  not  arrive  in 
time  for  submission  to  the  independent 
review  group,  it  will  not  be  considered 
in  the  current  competition  unless  you 
can  provide  proof  that  you  mailed  it  on 
or  before  the  deadline  (i  e  .  receipt  from 
U.S  Postal  Service  or  a  commercial 
earner;  pnvate  metered  postmarks  are 
not  acceptable) 

F.  Evaluation  Criteria 

I  'pon  receipt,  applications  will  be 
reviewed  bv  CDC  for  completeness  and 


responsiveness  Applications 
detennined  to  be  incomplete  or 
unresponsive  to  this  announcement  will 
be  returned  to  the  applicant  without 
further  consideration.  If  the  proposed 
pro)ect  involves  organizations  or 
persons  other  than  those  affiliated  with 
the  applicant  organization,  letters  of 
support  and/or  cooperation  must  be 
included 

.Applications  that  are  complete  and 
responsive  to  the  announcement  will  be 
reviewed  for  scientific  and  technical 
merit  by  an  initial  review  group  and 
will  be  determined  to  be  competitu  e  or 
non-competitive,  based  on  the  review 
criteria  relative  to  other  applications 
received.  Applications  determined  to  be 
non-competitive  will  be  withdrawn 
from  further  consideration  and  the 
pnncipal  investigator/program  direcTor 
and  the  official  signing  for  the  applicant 
organization  will  be  promptly  notified 

Applications  judged  to  be  competitive 
will  be  discussed  and  assigned  a 
pnority  score.  Following  initial  review 
for  technical  merit,  the  applications  will 
receive  a  secondary  review  for 
programmatic  importance. 

fleview  Criteria  for  Technical  Merit  Are 
as  Follows 

1.  Significance — Does  tins  study 
address  an  important  problem  related  to 
the  topical  researcii  issues  outlined  in 
this  soliatation'  If  the  aims  of  the 
application  are  achieved,  how  will 
scientific  knowledge  be  advanced'  What 
will  be  the  effect  of  these  studies  on  the 
concepts  or  methods  that  dnve  this 
field' 

2  Approach — Are  the  concep'uai 
framework,  design  (including 
composition  of  study  population), 
methods,  and  analyses  adequately 
developed,  weil-mtegrated  and 
appropnate  to  the  aims  of  the  project' 
Does  the  applicant  acknowledge 
potential  problem  areas  and  consider 
alternative  approaches' 

3  Innovation — Does  the  pro)ec1 
employ  novel  concepts,  approaches  or 
methods'  Are  the  aims  onginai  and 
innovative'  Does  the  project  challenge 
existing  paradigms  or  develop  new 
methodologies  or  technologies. 

4  Pnncipal  Investigator — Is  the 
investigator  appropriately  trained  and 
well  suited  to  carry  out  this  work 
(particularly  but  not  exclusively)  in  the 
area  of  the  proposed  pro)ect'  Is  the  work 
proposed  appropriate  to  the  experience 
level  of  the  principal  investigato.r  and 
other  researchers,  if  any' 

5.  Environment — Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success'  Do  the  proposed  experiments 
lake  advantage  of  unique  features  of  the 


scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
documentation  of  cooperation  from 
industr)',  unions,  or  other  participants 
in  the  project,  where  applicable?  Is  there 
evidence  of  institutional  support  and 
availability  of  resources  necessary  to 
perform  the  project? 

6  Gender  and  minority  issues — Are 
plans  to  include  both  sexes  and 
minorities  and  their  subgroups 
adequately  developed  (as  appropriate 
for  the  scientific  goals  of  the  project)? 
.\re  strategies  included  for  the 
recruitment  and  retention  of  human 
subtects' 

7  Human  Subjects — Are  the 
procedures  proposed  adequate  for  the 
protection  of  human  subjects  and  are 
thev  fuUv  documented?  Are  all 
procedures  in  compliance  with 
applicable  published  regulations  (see 

Other  Requirements"). 
8.  Vertebrate  animals — Are  the 
procedures  proposed  adequate  for  the 
welfare  of  vertebrate  animals  and  are 
the\  fuliv  documented?  Are  all 
procedures  in  compliance  with 
applicable  published  regulations? 

9  Budget — Is  the  budget  reasonable 
and  appropriate  for  all  direct  costs  and 
penod/s  of  requested  supfKJrt  and  are  all 
entnes  adequately  justified? 

Re^r^ew  Catena  for  Programmatic 
Importance  Are  as  Follows 

1,  Relevance  to  mine  safety  and 
health,  by  contributing  to  achievement 
of  research  objectives  specified  in 
Section  501  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

2  Magnitude  of  the  problem  in  terms 
of  numbers  of  miners  affected. 

3.  Severity  of  the  disease  or  injury  in 
the  mining  population. 

4  Usefulness  to  appUed  technical 
knowledge  in  the  identification, 
evaluation,  or  control  of  occupational 
safety  and  health  hazards  in  mines  on 
a  national  or  regional  basis. 

The  Following  Will  Be  Considered  in 
Making  Funding  Decisions 

1  Technical  merit  of  the  proposed 
project  as  determined  by  the  initial  peer 
review. 

2,  Programmatic  importance  of  the 
project  as  determined  by  secondary 
review. 

3.  Availabihty  of  funds. 

4.  Program  balance  among  priority 
areas  of  the  announcement. 

G.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of — 

1 .  Progress  reports  (annual); 
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1.  Finani-ial  status  report,  no  morw 
than  90  days  after  the  end  of  the  budget 
period: and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to;  Joanne  VVojcik, 
Grants  Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  Room 
300.  255  East  Paces  Ferry  Road.  NE..  M/ 
S  E-13.  Atlanta.  GA  30305-2209. 

The  following  additional 
requirements  are  applicable  to  this 
program  For  a  complete  description  of 
each,  see  Attachment  I  (in  the 
application  kit). 

AR98-1 — Human  Subjects 

Requirements 
AR98-2 — Reouirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR98-3 — Animal  Subjects 

Requirements 
AR98-10— Smoke-Free  Workplace 

Requirements 
AR98-1 1— Healthy  People  2000 
AR98-1 2— Lobbying  Restrictions 

H.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act.  section 
301(a)  (42  use.  241(a)).  as  amended 
and  the  Federal  Mine  Safety  and  Health 
Act  of  1977.  section  501  (30  U  S.C.  951) 
as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.262. 

I.  Where  To  Obtain  Additional 
Information 

Please  refer  to  Program 
Announcement  98056  when  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
business  management  technical 
assistance,  contact.  Joanne  Wojcik, 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Announcement  98056. 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Room  300.  255  East 
Paces  Ferry  Road.  NE  .  M/S  E-13. 
Atlanta.  GA  30305-2209.  telephone 
(404)  842-6535.  Email  address: 
icw6®cdc.gov. 

For  program  technical  assistance, 
contact:  Roy  M.  Fleming,  Sc.D  . 
Research  Grants  Program.  National 
Institute  for  Occupational  Safety  and 
Health.  Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road. 
NE..  Building  1.  Room  3053.  M/S  D-30. 
Atlanta.  GA  30333.  Telephone:  (404) 
639-3343.  FAX:  (404)  639-4616. 
Internet:  rmf2dcdc.gov. 


To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 
Also,  this  and  other  CDC 
Announcements  can  be  found  on  the 
CDC  homepage  on  the  Internet. (http:// 
www.cdc.gov)  under  the  "Funding" 
section,  as  well  as  on  the  NIOSH 
homepage  (http://www.cdc.gov/niosh 
under  "Extramural  Program."  For  your 
convenience,  you  may  be  able  to 
retrieve  a  copy  of  the  PHS  Form  398 
from  (http://www.nih.gov/grants/ 
funding/phs398/phs398.html). 

Please  Refer  to  Announcement 
Number  98056  when  Requesting 
Information  and  Submitting  an 
Application. 

Dated:  May  1,  1008. 
Diane  D.  Porter, 

Acting  Director.  Natiortal  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Preventjon  (CDC) 
fFR  Doc   9«-12212  Filed  5-7-98:  8:45  ami 
BltUNQ  OOOC  41«3-1»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admtnist%ition  for  Children  and 
Families 

(Prograr'i  Announcerryjn!  No    CXTSE  98SIP- 
1] 

Child  Support  Enforcement 

Demonstration  and  Special  Projects — 
Spt'cia!  Improvement  Projects 

AQENCY:  Office  of  Child  Support 
Enforcement.  ACF.  DHHS, 
action:  Notice. 

summary:  The  OCSE  invites  eligible 
applicants  to  submit  competitive  grant 
applications  for  special  improvement 
projects  which  further  the  national  child 
support  mission,  vision,  and  goals  as 
outlined  in  the  CSE  Strategic  Plan  wnth 
Outcome  Measures  for  Fiscal  Years 
1995-1999.  A  copy  of  the  CSE  Strategic 
Plan  may  be  obtain  upon  request  (See 
ADDRESSES  of  this  announcement). 
Applications  will  be  screened  and 
evaluated  as  indicated  in  this  program 
announcement.  Awards  will  be 
contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

DATES:  The  closing  date  for  submission 
of  applications  is  July  7.  1998  See  Part 
IV  of  this  announcement  for  more 
information  on  submitting  applications. 
ADDRESSES:  Application  kits  containing 
the  neces&ary  forms  and  instructions  to 


apply  for  a  grant  under  this  program 
announcement  and  the  CSE  Strategic 
Plan  are  available  from:  Administration 
for  Children  and  Families.  Office  of 
Child  Support  Enforcement.  Office  of 
Automation  and  Sjjecial  Projects.  370 
L'Enfant  Promenade,  SW.  4th  Floor. 
West  Wing.  Washington.  DC  20447. 
Attention:  Jay  Adams,  (202)  401-9240. 
liadams©ACF  DHHS.GOV.  or  (202)  401- 
'5539  (FAX) 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  for  (.tuldren  and 
Families  (ACF).  OCSE,  Susan  A. 
Greenblatt  at  (202)  401^849.  for 
specific  program  concerns  r^arding  the 
announcement 

SUPPt-EMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts: 

Part  I:  Bacliground — program  puqxise. 
program  objectives,  legislative  authority, 
funding  availability,  and  CFDA  Number. 

Part  0:  Project  and  Applicant  Eligibility — 
project  priorities,  project  considerations, 
eligible  applicants,  and  project  and  budget 
periods 

Part  III:  The  Review  Process — 
intergovernmental  review,  initial  ACF 
screening,  evaluation  criteria  and 
competitive  review,  and  funding 
reconsideration 

Part  rV:  The  Application — application 
materials,  application  development,  and 
application  submission 

Paperwork  Reduction  Act  of  1995  (Pub 
L.  104-13) 

Pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

The  following  information  collections 
within  this  Program  Announcement  are 
approved  under  the  following  currently 
valid  OMB  control  numbers:  424  (0348- 
0043);  424A  (0348-0044):  424B  (0348- 
0040):  Disclosure  of  Lobbying  Activities 
(0348-0046):  Uniform  Project 
Description  (0970-0139  Expiration  date 
10/31/00). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Part  I   Background 

A.  Frogram  Furpose  and  Objectives 

To  fund  a  number  of  special 
improvement  projects  which  further  the 
national  child  support  mission,  vision 
and  goals  as  outlined  in  the  Office  of 
Child  Support  Enforcement  Plan  (1995- 
1999).  Thus,  proposed  projects  should 
further  the  accomplishment  of  national 
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goals:  i.e.  all  children  to  have  parentage 
established:  all  children  in  IV-D  cases 
to  have  financial  and  medical  support 
orders,  and  all  children  to  receive 
financial  and  medical  support 
Specifically,  we  are  looking  for  grants 
which  will' further  OC:SE's  FY  1998 
priorities  to  increase  collections, 
support  orders  and  paternities 

The  OCSE  is  committed  to  helping 
States  make  measurable  program 
improvements  that  will  enhance  the 
lives  of  children 

Special  improvement  projects 
undertaken  for  this  announcement 
should  be  in  fiirtherance  of  efforts  under 
the  Government  Performance  and 
Results  Act  (i.e.  designing  a 
performance  based  program),  the  goals 
of  the  national  child  support  strategic 
plan  stated  above  and  advancing  the 
requirements  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA). 

B  Legislative  Authority 

.Section  452(i).  42  U  S.C.  652(j)  of  the 
Social  Security  Act  provides  Federal 
funds  for  tet;hnical  assistance, 
infomiation  dissemination  and  training 
of  Federal  and  State  staff,  research  and 
demonstration  programs  and  special 
projects  of  regional  or  national 
significance  relating  to  the  operation  of 
State  child  support  enforcement 
programs. 

C.  Availability  of  Funds 

Approximately  $13  million  is 
available  for  FY  1998.  In  order  to  fund 
a  wide  variety  of  projects,  we  plan  to 
fund  small  to  medium  projects  (e.g.. 
$30,000—5150.000):  however,  we  will 
consider  higher  amounts  if  the  merit 
and  benefits  of  the  project  are 
exceptional.  All  grant  awards  are  subject 
to  the  availability  of  appropriated  funds 
A  non-Federal  match  is  not  required. 

D.  CFDA  Number: 

93.601 — Child  Support  Enforcement 
Demonstrations  and  Special  Projects. 

Part  IT.  Applicant  and  Project  Eligibility 

A  Eligible  Applicants 

Eligible  applicants  for  these  special 
improvement  project  grants  are  State 
(including  Guam.  Puerto  Rico,  and  the 
Virgin  Islands)  Human  Services 
Umbrella  agencies,  other  State  agencies 
(including  State  IV-D  agencies).  Tribes 
and  Tnbal  Organizations,  local  public 
agencies  (including  IV-D  agencies), 
nonprofit  organizations,  and  consortia 
of  State  and/or  local  public  agencies. 
The  Federal  OCSE  will  provide  the  State 
CSE  agency  the  opportunity  to  comment 
on  the  ment  of  loc:al  CSE  agency 
applications  before  final  award.  Given 


that  the  purpose  of  these  projects  is  to 

improve  child  support  enforr;ement 
programs,  it  is  cntical  that  applicants 
have  the  cooperation  of  I\'-D  agencies 
to  operate  these  projects 

Preferences  will  be  given  to 
applicants  representing  CSE  agencies 
and  applicant  organizations  which  have 
cooperative  agreements  with  CSE 
agencies.  All  applications  developed 
lointly  by  more  than  one  agency 
organization  must  identifv  a  single  lead 
organization  as  the  official  applicant 
The  lead  organization  will  be  the 
recipient  of  the  grant  award 
Participating  agencies  and  organizations 
can  be  included  as  co-participanls 
subgrantees,  or  subcontractors  with 
their  wTitten  authorization 

B  Project  Priorities 

Eligible  applicants  should  describe 
how  the  special  improvement  project 
will: 

•  Improve  the  effectiveness  of  Federal 
programs  by  promoting  a  new  focus  on 
results,  service  quality,  management/ 
organizational  innovations,  or  public 
satisfaction: 

•  Significantly  further  national  OC~SE 
priorities  as  outlined  in  the  OCSE 
Strategic  Plan  (1995-1999),  i.e.,  all 
children  to  have  parentage  established: 
all  children  in  IV-D  cases  to  have 
financial  and  medical  orders;  and  all 
children  to  receive  financial  and 
medical  support; 

•  Improve  effectiveness  of  the  child 
support  program  by  achieving  protect 
outcomes/ results  that  hirther  national 
goals  and  are  transferable  to  other 
states/entities; 

•  Build  on  existing  partnership 
agreements  between  State  Child  Support 
agencies  and  Federal  Regional  Offices  or 
cooperative  agreements  between  State 
Child  Support  agencies  and  Tribes. 

C.  Project  Consideraiionb 

In  order  to  successfully  compete 
under  this  announcement,  the 
applicants  should: 

•  Provide  a  description  of  the  project 
and  how  it  will  change'impact  the 
current  operations  of  the  Child  Support 
Enforcement  Program  in  the  area(s) 
affected  by  this  grant  project: 

•  Provide  a  detailed  description  of 
what  program  improvement/ innovations 
will  be  addressed.  This  should  include 
an  assessment  of  the  current  situation 
and  how  this  project  will  address  a 
problem  area(s)  and  improve  program 
results.  Within  the  context  of  program 
improvement,  applicants  shall  provide 
information  on  the  extent  of  the 
problem  and  the  environment  in  which 
they  operate,  e.g.,  number  of  cases 
affected,  specific  locality  affected:  and 


impact  analysis,  e.g.,  who/what  is 
affected  by  the  problem  and  impact  on 
performance.  Under  this  announcement, 
an  applicant  may  undertake  initiatives 
to  improve  performance  in  a  wide 
variety  of  areas.  We  are  looking  for 
projects  which  will  increase  program 
effectiveness  and  achieve  measurable 
results  in  child  support  enforcement 
collections,  orders  established  and 
paternities  acknowledged; 

•  Identify  necessary  qualifications  for 
any  consultants  or  contractors  who 
would  be  used; 

•  Provide  a  detailed  budget  for  the 
project.  The  staff  required,  equipment 
and  facilities  that  would  be  leased  or 
purchased,  a  detailed  explanation  of 
costs  needed  to  accomplish  all  major 
project  tasks.  Grant  funds  cannot  be 
used  for  capital  improvements  or  the 
purchase  of  land  or  buildings: 

•  Explain  why  this  project's  resource 
requirements  carmot  be  met  by  the  state/ 
local  agency's  regular  program  operating 
budget; 

•  Provide  a  management  and  staffing 
plan  for  the  project  undertaken  under 
this  announcement.  The  plan  should 
outline  the  goals/ objectives  and  tasks  to 
be  accomplished  by  the  project.  Project 
methodology  should  logically  outline 
the  goals  and  tasks  to  be  accomplished; 

•  Provide  for  an  assessment  strategy 
for  determining  overall  project 
effectiveness  relating  to  prop>osed 
outcomes/results.  We  are  asking  for:  (a) 
Criteria  against  which  a  project's 
success  can  be  measured,  (b)  a 
mechanism  to  make  that  assessment, 
and  (c)  clearly  documented  results.  See 
Part  ni.  The  Review  Process.  (C. 
Competitive  Review  and  Evaluation 
Criteria  (3)  Criterion  ID:  Project 
Effectiveness)  of  this  announcement  for 
more  information  on  an  assessment 
strategy  for  determining  overall  project 
effectiveness  relating  to  proposed 
outcomes/ results. 

D.  Project  and  Budget  Periods 

Generally,  project  and  budget  periods 
for  these  projects  will  be  up  to  17 
months.  However,  OCSE  will  consider 
projects  up  to  36  months,  if  unique 
circumstances  warrant. 

If  OCSE  approves  a  project  for  a  time 
period  longer  than  17  months,  OCSE 
will  provide  funding  in  discrete  12- 
month  increments,  or  "budget  periods." 
Funding  beyond  the  first  12-month 
budget  period  is  not  guaranteed.  Rather, 
future  funding  will  depend  on  the 
grantee's  satisfactory  performance  and 
the  availabihty  of  future  appropriations. 
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Part  UI:  The  Review  Process 

A.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372. 
"IntBrgovemmenlal  Review  of  Federal 
Programs."  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order.  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

Note:  State/Territory  Participation  In  the 
intergovernmental  Review  Process  does  not 
Signify  Applicant  Eligibilty  for  Financisl 
Assistance  Under  a  Program  A  Potential 
Applicant  Must  Meet  the  Eligibility 
Requirements  of  the  Program  for  Which  It  Is 
Applying  Prior  to  Submitting  an  Application 
to  its  Single  Point  of  Contact  (SPOC),  if 
Applicable,  or  to  ACT. 

As  of  May  15.  1997.  the  following 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  federally-recognized 
Indian  Tribes  need  take  no  action  in 
regard  to  E.O.  12372:  Alabama.  Alaska. 
Ainerican  Samoa.  Colorado, 
Connecticut,  Hawaii.  Idaho.  Kansas. 
Louisiana.  Massachusetts.  Minnesota. 
Montana.  Nebraska,  New  jersey.  Ohio. 
Oklahoma.  Oregon.  Pennsylvania.  South 
Dakota.  Tennessee.  Vermont.  Virginia. 
Washington. 

Although  the  jurisdictions  listed 
above  no  longer  participate  in  the 
process,  entities  which  have  met  the 
eligibility  criteria  of  the  program  may 
still  apply  for  a  grant  even  if  a  State. 
Territory.  Commonwealth,  etc.  does  not 
have  a  SPOC.  All  remaining 
jurisdictions  participate  in  the 
Executive  Order  process  and  have 
Mtablished  SPOCs. 

Applicants  from  participating 
jurisdictions  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
Instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
The  applicant  must  indicate  the  date  of 
this  submittal  (or  the  date  of  contact  if 
no  submittal  is  required)  on  the 
Standard  Form  424.  item  16a.  Under  45 
CFR  100.8(a)(2).  a  SPOC  has  60  days 
from  the  application  deadline  to 
comment  on  proposed  new  or 
cornpeting  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  offlcial  recommendations. 
Additionally.  SPOCs  are  requested  to 


clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants  and  Audit 
Resolution.  370  L'Enfant  Promenade. 
S.W.  Mail  Stop  6C-462.  Washington, 
D.C.  20447.  A  list  of  the  Single  Points 
of  Contact  for  each  State  and  Territory 
is  included  with  the  application 
materials  for  this  program 
announcement. 

B  Initial  ACF  Screening 

Each  application  submitted  under  this 
program  armouncement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement 
and  (2)  the  appUcant  is  eligible  for 
funding. 

C.  Competitive  Review  and  Evaluation 
Criteria 

Applications  which  pass  the  initial 
ACF  screening  will  be  evaluated  and 
rated  by  an  independent  review  panel 
on  the  basis  of  specific  evaluation 
criteria.  The  evaluation  criteria  were 
designed  to  assess  the  quality  of  a 
proposed  project,  and  to  determine  the 
likelihood  of  its  success.  The  evaluation 
criteria  are  closely  related  and  are 
considered  as  a  whole  in  judging  the 
overall  quality  of  an  application.  Points 
are  awarded  only  to  applications  which 
are  responsive  to  the  evaluation  criteria 
within  the  context  of  this  program 
annoimcement.  Proposed  projects  will 
be  reviewed  using  the  following 
evaluation  criteria: 

(1)  Criterion  I:  Understanding  and 
Analysis  of  the  Problem  (Maximum  25 
points) 

The  application  should  demonstrate  a 
thorough  understanding  and  analysis  of 
the  problem(s)  being  addressed  in  the 
project  and  the  importance  of 
addressing  these  in  improving  the 
effectiveness  of  the  child  support 
program  Applicants  should  include  a 
discussion  of  the  child  support  program 
as  it  currently  operates  including  its 
strengths  and  weaknesses  regarding  the 
area(s)  addressed  by  the  project.  The 
applicant  should  describe  how  the 
project  will  address  these  problem(s) 
through  implementation  of  changes, 
enhancements  and  innovative  efforts. 


(2)  Criterion  U:  Project  Plan  and  Project 
Staffing  (Maximum:  30  points) 

A  well  thought-out  and  practical 
management  and  staffing  plan  is 
mandatory.  The  application  should 
include  a  detailed  management  plan 
that  includes  time-lines  and  detailed 
budgetary  information  The  main 
concern  in  this  criterion  is  that  the 
applicant  should  demonstrate  a  clear 
idea  of  the  project's  goals,  objectives, 
and  tasks  to  be  accomplished.  The  plan 
to  accomplish  the  goals  and  tasks 
should  be  spt  forth  in  a  logical 
framt'u  )r»k   The  plan  should  identify 
what  tasks  are  required  of  any 
contractors. 

Staff  to  be  committed  to  the  project 
(including  supervisory  and  management 
staff)  at  the  state  and/or  local  levels 
must  be  identified  by  their  role  in  the 
project  along  with  their  qualifications 
and  areas  of  particular  expertise   In 
addition,  for  any  technical  expertise 
obtained  through  a  contract  or  subgrant, 
the  desired  technical  expertise  and 
skills  of  proposed  positions  should  t)e 
specified  m  detail.  The  applicant  should 
demonstrate  that  the  staff  positions 
needed  to  operate  the  proie<.t  are  filled 
or  will  be  filled  in  a  reasonable  time 

(3)  Criterion  111  Fri))ect  Effectiveness 
(Maximum:  30  points) 

The  applicant  should  identify  the 
specific  goals  and  objectives  of  the 
project;  describe  the  cost  effective 
methods  which  will  be  used  to  achieve 
these  goals;  the  specific  results/products 
that  will  be  achieved;  and  how  the 
success  of  this  project  has  broader 
application  in  furthering  national  child 
support  initiatives  and/or  providing 
solutions  that  could  be  adapted  by  other 
states/jurisdictions.  A  discu.ssion  of  data 
availability  and  outcome  measures  to  be 
used  should  be  included.  Describe  the 
collection  and  reporting  system  to  be 
used. 

(4)  Criterion  IV;  Reasonable  Costs 
(Maximum  10  points) 

The  project  costs  are  reasonable  in 
relation  to  the  identified  tasks.  All 
agency  and  other  resources  (i.e.,  state, 
community,  other  programs — TANF/ 
Head  Start)  that  will  be  committed  to 
the  project  should  be  given  in  detail. 

(5)  Criterion  V:  Preferences  (Maximum  5 
points) 

Preference  will  be  given  to  those  grant 
applicants  representing  IV-D  agencies 
and  apphcant  organizations  who  have 
cooperative  agreements  with  FV-D 
agencies. 
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D.  Funding  Reconsideration 

After  Federal  funds  are  exhausted  for 
this  grant  competition,  applications 
which  have  been  independently 
reviewed  and  ranked  but  have  no  final 
disposition  (neither  appro\ed  nor 
disapproved  for  funding)  mav  again  be 
considered  for  funding  Reconsideration 
may  occur  at  any  time  funds  become 
available  within  twelve  (12)  months 
following  ranking.  .^CF  does  not  select 
from  multiple  ranking  lists  for  a 
program.  Therefore,  should  a  new 
competition  be  scheduled  and 
applications  remain  ranked  without 
final  disposition,  applicants  are 
informed  of  their  opportunity  to  reapply 
for  the  new  competition,  to  the  extent 
practical. 

Part  IV.  The  Application 

A.  Application  Development 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  .^CF.  .Application 
materials  including  forms  and 
instructions  are  available  from  the 
contact  named  under  the  ADDRESSES 
section  in  the  preamble  of  this 
announcement.  The  length  of  the 
application,  including  the  application 
forms  and  all  attachments,  should  not 
exceed  20  pages.  A  page  is  a  single-side 
of  an  8V2  X  11"  sheet  of  plain  white 
paper.  The  narrative  should  be'typed 
double-spaced  on  a  single-side  of  an 
8V2"  X  11"  plain  white  paper,  with  1" 
margins  on  all  sides  .Applicants  are 
requested  not  to  send  pamphlets,  maps, 
brochures  or  other  printed  material 
along  with  their  application  as  these  are 
difficult  to  photocopv  These  materials, 
if  submitted,  will  not  be  included  in  the 
review  process.  Each  page  of  the 
application  will  be  counted  to 
determine  the  total  length. 

B.  Application  Submission 

1   Mailed  applications  postmarked 
after  the  closing  date  will  be  classified 
as  late  and  will  not  be  considered  in  the 
competition. 

2.  Deadline.  Mailed  applications  shall 
be  considered  as  meeting  an  announced 
deadline  if  thev  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  bv 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Servic:es,  .Administration  for 
Children  and  Families,  Division  of 
Discretionan-  Grants.  Attention:  Lois 
Hodge,  .370  L'Enfant  Promenade,  S\V. 
Mail  Stop  6C-462.  Washington.  DC 
20447  Applicants  must  ensure  that  a 
legibly  dated  US  Postal  Service 


postmark  or  a  legibly  dated,  machine- 
produced  postmark  of  a  commercial 
mail  service  is  affixed  to  the  envelope/ 
package  containing  the  application(s). 
To  be  acceptable  as  proof  of  timely 
mailing,  a  postmark  from  a  commercial 
mail  service  must  include  the  logo/ 
emblem  of  the  commercial  mail  service 
company  and  must  reflect  the  date  the 
package  was  received  by  the  commercial 
mail  service  company  ftt)m  the 
applicant.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
will  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m..  EST, 
at  the  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants,  ACF  Mailroom, 
2nd  Floor  (near  loading  dock). 
Aerospace  Building,  901  D  Street,  SW. 
Washington,  DC  20024,  between 
Monday  and  Friday  (excluding  Federal 
holidays).  The  address  must  appear  on 
the  envelope/package  containing  the 
application  with  the  note  "Attention; 
Lois  Hodge  "  .ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

3.  Late  applications.  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

4.  Extension  of  deadlines.  ACF  may 
extend  an  application  deadline  when 
circumstances  such  as  acts  of  God 
(fioods.  hurricanes,  etc.)  occur,  or  when 
there  are  widespread  disruptions  of  the 
mail  service,  or  in  other  rare  cases. 
Determinations  to  extend  or  waive 
deadline  requirements  rest  with  ACF's 
Chief  Grants  Management  Officer. 

Dated   May  4,  1998. 
David  Gray  Ross. 

Commissioner.  Office  of  Child  Support 

Enforcement. 
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Notice  o*  Availability  ot  Funding  for 
Alternative  Projects  tof  the  P^c>'is(on 
of  Comprehensive  Retuoee 
Resettlement  Services  Including 
Interim  Financial  Assistance  Socsa 
Services  and  Case  Managemer'  tc 
Newly  Arnving  Refugees 

AGENCv;  Office  of  Refugee  Resettlement, 
Aa.  DHHS. 

ACTION:  Request  for  applications  for 
alternative  projects  for  the  provision  of 
comprehensive  refugee  resettlement 
services,  including  interim  financial 
assistance,  social  services  and  case 
management  for  newly  arriving 
refugees. 

summary:  The  Office  of  Refugee 
Resettlement  (ORR).  Administration  for 
Children  and  Families  (ACF)  announces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Director's  discretionary  authority  under 
section  412(c)(1)(A)  of  the  Immigration 
and  Nationality  Act  (INA)  and  pursuant 
to  the  Secretary's  authority  under 
section  412(e)(7)  of  the  INA  for 
alternative  projects,  as  amended  by 
section  311  of  the  Refugee  Act  of  1980 
(Pub.  L.  96-212),  8  U.S.C.  1522(c);  8 
U.S.C.  1522(e)(7);  section  501(a)  of  the 
Refugee  Education  Assistance  Act  of 
1980  (Pub.  L.  96-422),  8  US  C.  1522 
note,  insofar  as  it  incorporates  by 
reference  with  respect  to  Cuban  and 
Haitian  entrants  the  authorities 
pertaining  to  assistance  for  refugees 
established  by  section  412(c)  of  the  INA. 
as  cited  above:  and  the  Refugee 
Assistance  Extension  Act  of  1986  (Pub. 
L.  99-605). 

This  announcement  offers  applicants 
the  opportunity  to  implement 
alternative  projects  to  test  the  feasibility 
of  providing  comprehensive 
resettlement  services  to  newly  arriving 
refugees '  under  a  public/private-sector 


'  In  addition  to  persons  who  maet  all 
requirements  of  45  CTR  400.43.  "Requirements  for 
documentation  of  refugee  status",  eligibilir>-  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  SOI  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  I.  96—422: 
(2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  US.  as  immigrants  under  section 
584  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988.  as 
included  in  the  FY  1988  Continuing  Resolution 
[Pub.  L  100-202);  and  certain  Amerasians  from 
Vietnam,  including  U.S.  citizens,  under  titJe  n  of 
the  Foreign  Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Acts.  1969  (Pub. 
L.  10*-461).  1990  (Pub.  U  101-167).  and  1991  (Pub. 
L  101-513).  For  convenience,  the  tenn  "refugee"  is 
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partnership  among  States  and  national 
and  local  voluntary  agencies  responsible 
for  reception  and  placement  services  to 
refugees.  Funding  is  available  to  these 
projects  under  both  the  "Wilson/Fish" 
authority  and  ORK's  discretionary  soaal 
serv  icesp  rogram . 

0ATE8:  The  closing  date  for  submission 
of  applications  is  August  6.  1998. 
FO«  FURTHER  INFORIKUTKDN  COWTACT: 
Carmel  Clay-Thompson.  Director. 
Division  of  Community  Resettlement. 
(202)  401^557 

SUPPUEMENTARY  INFORMATIOW:  All  newly 
arrived  refugees,  regardless  of  family 
size,  are  eligible  for  these  programs. 
Projects  should  be  designed  to  meet 
their  needs  in  a  manner  that  promotes 
complementary  services,  coordination 
between  assistance  and  services, 
culturally  and  hnguistii:ally  appropriate 
service  delivery,  and  emphasizes 
employment  and  the  needs  of  the 
refugee  family  as  a  unit.  The  services 
should  be  cost-effective  by  promoting 
welfare  avoidance  and  by  enhancing 
refugees'  proapects  for  early  economic 
and  social  self-sufficiency. 

Effective  projects  will  demonstrate  (1) 
close  linkage  in  the  delivery  of  financial 
assistance  and  employment  services, 
and  (2)  successful  resettlement  along  the 
key  indicators  of  labor  force 
participation,  per  capita  and  household 
income.  English  language  acquisition, 
car  ownership,  and  reductions  in 
refugee  reliance  on  public  assistance. 

Alternative  projects  are  to  provide 
interim  financial  assistance  as  needed  to 
newly  arrived  refugees  who  might 
otherwise  be  deemed  eligible  for  either 
the  Temporary  Assistance  for  Needy 
Families  (TANF)  Program  or  the  Rehigee 
Cash  Assistance  (RCA)  Program  Federal 
reimbursement  of  the  costs  of  cash 
assistance  are  available  through  CMA 
appropriated  funds  for  a  period  not  to 
exceed  the  eighth  month  (although 
funds  are  not  available  for  the  first 
month  of  Reception  and  Placement) 
after  a  refugee's  date  of  entry  into  the 
U.S. 

Consistent  with  section  412  (e)(7)(B) 
of  the  INA.  refugees  in  projects  funded 
under  this  announcement  will  be 
precluded  from  receiving  cash 
assistance  under  the  TANF  program  or 
the  RCA  Program. 


Alternative  options  for  medical  care 
are  not  available  under  this 
announcement.  Participating  refugees 
will  retain  eligibility  for  medical 
coverage  under  the  Refugee  Medical 
Assistance  (RMA)  proaram  or  under 
Medicaid.  Title  XIX  of  the  Social 
Security  Act. 

Applicants  may  apply  for 
discretionary  funds  in  proportion  to  the 
number  of  refugee  participants  in  the 
project,  for  the  purpose  of  establishing 
or  enhancing  existing  refugee-specific 
employment  services. 

Funds  will  be  awarded  under  a 
cooperative  agreement. 

Tne  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
this  announcement  is  93.576. 

This  Program  Announcement  consists 
of  four  parts: 

Part  /covers  information  on  available 
funds,  legislative  authorities,  eligible 
applicants,  definition  of  terms  used  in 
the  Program  Announcement,  the 
purpose  and  scope  of  the  program  and 
types  of  projects  to  be  considered, 
details  on  project  and  budget  periods, 
cost  sharing,  restrictions  on  funds, 
third-party  evaluation,  and  application 

content. 

Part  II  provides  general  instructions 
for  preparing  a  full  project  description. 

f^rt  in  describes  the  review  crueria 
used  in  the  assessment  of  applications. 

Part  rv  describes  the  application 
procedures,  the  availability  of  forms, 
where  and  how  to  submit  an 
application,  instructions  for  completing 
the  SF-424  and  the  intergovernmental 
review. 


used  in  thi*  nolle*  to  encnmpau  all  such  •ligibl* 
persons  unless  the  specific  cuntaxt  indlceles 
otherwise.  Refugees  sdmitted  to  the  US  under 
admissions  numbers  set  aside  (or  private-sector 
Inltialivs  admissions  are  not  eligible  to  be  served 
under  the  social  service  program  (or  under  other 
programs  supported  by  Federal  refugee  funds) 
during  their  period  of  coverage  under  their 
tpunsonng  agency't  agreement  with  the  Onpartmant 
of  State— usually  two  years  from  their  date  of 
arrival  or  until  they  obtain  permanent  resident  alien 
alatua.  whichever  comes  first. 


Part  I — General  Information 

Availability  of  Funds 

Approximately  $4.(X)0.000  is  available 
under  this  announcement  in 
discretionary  social  service  funds,  to  be 
used  for  refugee-specific  employment 
and  case  management  services,  as  well 
as  the  administrative  costs  of  the 
projects.  ORR  anticipates  making  4-6 
individual  grant  awards  in  amounts  up 
to  $1 .000,000  each  for  these  costs. 
Requests  for  discretionary  funds  should 
be  justified  in  proportion  to  the  size  of 
the  population  enrolled  in  the  project. 

Successful  applicants  will  also  be 
eligible  to  receive  reimbursement  of 
costs  for  interim  support  and  related 
administrative  costs  from  ORRs  CMA 
appropriations.  The  Director  reserves 
the  right  to  award  less,  or  more,  than  the 
funds  described,  in  the  absence  of 
worthy  apphcations,  or  under  such 
other  circumstances  as  may  be  deemed 
to  be  in  the  best  interest  of  the 

government. 

In  order  to  be  considered  for  funding 
under  this  Announcement,  applicants 
must  submit  a  request  which  includes: 


(a)  Reimbursement  of  cash  assistance 
and  related  administrative  costs 
incurred  by  the  applicant  for  refugees 
participating  in  the  project  This  request 
should  be  substantially  equivalent  to  the 
level  of  funds  the  project's  participating 
population  would  otherwise  receive 
during  the  designated  eight-month 
budget  period  under  the  publicly 
supported  program  of  assistance  (TANF 
or  RCA)  for  which  they  would  otherwise 
be  eligible.  Thus,  the  TANF  payment 
rate  should  be  the  basis  for  computing 
payments  for  TANF-typ«  participants. 
The  RCA  payment  rate  should  be  the 
basis  for  computing  f)ayments  for  RCA- 
type  participants. 

(b)  A  request  for  social  services 
discretionary  funding  for  enhanced, 
refugee-specific  services  for  refugees 
who  have  been  targeted  for  inclusion  in 
this  alternative  project.  Requests  for 
services  funding  should  be  proportional 
to  the  size  of  the  participating  eligible 
population  of  new  arrivals. 

Legislative  Authority 

Section  412(c)(1)(A)  of  the  INA 
authorizes  the  Director  "to  make  grants 
to,  and  enter  into  contracts  with,  public 
or  private  nonprofit  agencies  for  projects 
sf)ecifically  designed — (i)  to  assist 
refugees  in  obtaining  the  skills  which 
are  necessary  for  economic  self 
sufficiency,  including  projects  for  job 
training,  employment  services,  day  care, 
professional  refresher  training,  and 
other  recertification  services;  (ii)  to 
provide  training  in  English  where 
necessary  (regardless  of  whether  the 
refugees  are  employed  or  receiving  cash 
or  other  assistance):  and  (iii)  to  provide 
where  specific  needs  have  been  shown 
and  recognized  by  the  Director,  health 
(including  mental  health)  services, 
social  services,  educational  and  other 
services." 

Projects  are  also  authorized  by  section 
412(e)(7)  of  the  Immigration  and 
NationaUty  Act,  8  U.S.C.  1522(e)(7) 
which  states:  "The  Secretary  shall 
develop  and  implement  alternative 
projects  for  refugees  who  have  been  in 
the  United  States  less  than  thirty-six 
months,  under  which  refugees  are 
provided  interim  support,  medical 
services,  support  services,  and  case 
management,  as  needed,  in  a  manner 
that  encourages  self  sufficiency,  reduces 
v^lfare  dependency,  and  fosters  greater 
coordination  among  the  resettlement 
agencies  and  service  providers." 

Eligible  Applicants 

Eligible  applicants  are  those  agencies 
of  State  government  that  are  responsible 
for  the  refugee  program  under  45  CFR 
400.5  as  well  as  private,  non-profit 
voluntary  agencies  under  agreement 
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with  the  Department  of  State.  Bureau  of 
Population.  Refugees,  and  Migration  to 
conduct  the  reception  and  placement 
program  for  refugees. 

Definition  of  Terms 

Eligible  refugee  participants:  All 
newly  arrived  refugees  in  the  designated 
State  or  local  jurisdiction,  whether  they 
are  primary  or  secondary  migrants  to 
that  area.  Refugees  who  for  reasons  of 
age  or  disability  may  be  eligible  for  SSI 
are  ineligible  for  participation  in  these 
projects.  Income  and  asset  disregards 
may  be  used  in  determining  continuing 
eligibilitN'  for  these  projects 

Interim  Support  To  provide  financial 
assistance  adequate  to  meet  the 
subsistence  needs  of  refugees  otheroN'ise 
eligible  for  RCA  and/or  T.A.NF  and  to 
preclude  the  need  to  access  public  cash 
assistance  during  the  first  eight  months 
following  arrival  in  the  U.S. 

Intenm  support  includes  provision  of 
financial  assistance,  as  necessary,  for  up 
to  eight  months.  This  assistance  may  be 
in  the  form  of  cash,  an  income  floor,  a 
grant  diversion,  financial  bonuses  or 
incentives,  payment  for  work-related 
expenses,  income  disregards,  or  other 
"Make  Work  Pay"  incentives  for  early 
ernployment. 

Financial  assistance  shall  not  begin 
under  the  grant  before  the  31st  day  after 
the  refugee's  am\a!. 

Dunng  the  second  through  the  eighth 
month,  the  alternative  program  must 
provide  interim  support  in  amounts 
substantially  equivalent  to  the  State's 
established  pa\'ment  under  the  RC.\  or 
TANF  program,  as  appropriate,  adjusted 
for  the  size  of  the  family  unit,  for  a 
period  not  to  e.xceed  the  eight  month 
following  US  arrival,  or  earlier,  if  the 
refugee  case  as  a  whole  is  receiving 
wages  sufficient  to  render  interim 
support  unnec;essary 

HefugeeSpecific  Senices:  Services 
which  are  designed  specifically  to  meet 
refugee  needs,  such  as  employment, 
English  language  training,  cultural 
orientation,  and  sQc;ial  adjustment,  and 
are  conducted  in  a  linguistically  and 
culturally  appropriate  manner,  in 
keeping  with  the  objectives  of  the 
refugee  program 

Purpose  and  Scope 

The  purpose  of  tnis  announcement  is 
to  enable  applicants  to  implement 
alternative  proiects  to  provide  intenm 
financial  assistance,  support  services 
and  case  management  to  refugees  in  a 
manner  that  encourages  self-sufficiency, 
reduces  the  likelihood  of  welfare 
dependency,  and  fosters  greater 
coordination  among  the  resettlement 
agencies  and  senice  providers  OFlR's 
intent  is  to  encourage  applicants  to 


serve  all  newiy  arriving  refugees  in  their 
jurisdiction,  regardless  of  family 
composition  and  regardless  of  the 
program  of  cash  assistance  (RCA  or 
TANF)  for  which  they  would  otherwise 
be  eligible,  in  a  refugee-specific  program 
of  interim  cash  assistance  and  services. 
Refugees  who  apply  and  are  found 
eligible  for  SSI  will  not  be  eligible  for 
these  projects 

These  awards  are  intended  to  help 
refugees  attain  seif-sufficiency  within 
eight  months  after  arrival  in  the  U.S., 
without  access  to  public  cash  assistance. 

Applicants  may  submit  a  single 
application  which  proposes  fimding  on 
a  State-wide  basis  or  which  proposes  an 
alternative  project  for  refugees  arriving 
in  one  or  more  communities  or 
localities 

Cash  assistance  funding  may  be 
requested  for  a  period  not  to  exceed 
seven  months  (excluding  the  first  month 
of  Reception  and  Placement)  following 
the  arrival  of  refugees  otherv\'ise  eligible 
for  the  RCA  or  TANF  program. 

Applicant  must  ensure  that  the  target 
population  is  afforded  all  safeguards 
specified  in  secrtion  412  (e)  of  the  INA 
and  other  applicable  law  including  but 
not  limited  to:  Application  of  eligibility 
criteria,  administrative  procedures,  fair 
hearings,  and  appeals  of  adverse 
decisions.  .Applicants  must  also  ensure 
that  all  relevant  statutorj'  conditions 
and  prohibitions  are  applied  to  the 
target  population 

Use  of  Funds 

.•Applicants  may  request  discretionary 
funds  under  this  announcement  to 
enhance  their  ability  to  provide  refugee- 
specific  employment  services  to  this 
population  The  discretionary  funds 
may  be  used  in  the  following  ways:  Job 
development,  placement,  and  post- 
placement  services,  on-the-job  training, 
legally  established  employer  or 
employee  incentives,  post-placement 
services,  competency-based  English 
language  training,  case  management  and 
related  administratne  overhead.  Short- 
term  skills  training  may  be  provided 
with  these  funds  only  to  the  extent  that 
such  training  is  consistent  with  industry 
standards  and  leads  directly  to  a 
specific  )ob. 

To  be  considered,  applicants  must 
apply  on  behalf  of  all  newly  arriving 
refugees  in  the  designated  lunsdiction 
or  service  area  who  are  otherwise 
eligible  for  the  specific  assistance 
category(ies)  for  which  this  project  is  an 
alternative 

Types  of  Projects  To  Be  Considered  for 

Funding 

Pro)ects  are  encouraged  where 
refugees  are  adversely  affected  by 


changes  brought  about  under  welfare 
reform.  Programs  are  also  encouraged 
where  there  is  an  interest  in 
restructuring  the  refugee  program  for 
new  arrivals  to  produce  comprehensive 
service  delivery,  coordinated  among 
publicly  and  privately  supported 
agencies,  for  assisting  refugees  in 
achieving  economic  and  social  self- 
sufficiency. 

Circimi stances  where  an  alternative 
project  may  be  appropriate  include  the 
following  examples: 

Where  States  are  having  difTjculty 
maintaining  RCA  in  new  welfare 
systems  and  wish  to  find  alternative 
resettlement  methods. 

Where  TANF  refugees  may  not  have 
access  to  culturally  and  linguistically 
appropriate  services. 

Where  refugees,  particularly  two- 
parent  families,  are  in  danger  of 
dependency  on  public  assistance. 

Where  a  transition  period  of 
additional  financial  resources  is  needed 
for  refugee-specific  services  which  are 
not  funded  under  ORR's  formula 
allocations. 

Where  continuity  of  services  from 
time  of  arrival  through  attairunent  of 
self-sufficiency  needs  to  be 
strengthened. 

Applicants  may  establish  alternative 
programs  in  various  ways:  some  options 
include: 

The  State  government  separates  the 
refugee  program  from  the  public  welfare 
system  and  transfers  its  implementation 
to  one  or  more  voluntary  resettlement 
agencies,  under  the  mechanism  of  a 
subgrant  or  subcontract. 

Tne  State  government,  in  partnership 
vkith  national  and  local  networks  of 
voluntary  agencies,  privatizes  both  the 
operations  and  service  delivery  of 
refugee  interim  support  and  services. 

The  State  government  transfers 
responsibility  for  the  administration  of 
the  program  to  a  national  voluntary 
agency  or  consortium  of  several 
voluntary  agencies. 

National  and  local  voluntary 
resettlement  agencies  form  a  consortium 
to  o[>erate  a  comprehensive  resettlement 
program  that  is  an  alternative  to  public 
welfare. 

Project  and  Budget  Periods 

Under  this  announcement  the 
Director  solicits  applications  for  project 
periods  up  to  three  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period:  applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  may  be  entertained  on  a  non- 
competitive basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  project,  and  a 
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determination  that  continuation  would 
be  in  the  best  interest  of  the 
government. 

Cost  Sharing 

States  are  encouraged  to  share  the 
costs  of  interim  support  in  this  program 
by  contributing  a  share  of  funds — either 
Federal  or  State  TANF  assistance  for 
TANFeligible  refugees  in  the  project  or 
State  (non-TANF)  funds  which,  subject 
to  the  necessary  conditions,  may  be 
counted  towards  the  State's 
maintenance  of  effort  requirement — in 
proportion  to  the  targeted  TANF-type 
population  in  this  demonstration,  that 
would  have  been  expended  in  their 
behalf  in  the  absence  of  this  alternative 
project. 

Restrictions 

Refugees  covered  under  an  alternative 
program  are  precluded  from  receiving 
cash  assistance  under  TANF  and/or 
RCA.  for  which  this  project  is  an 
alternative,  during  the  first  eight  months 
following  their  arrival  in  the  U.S. 

TbirdParty  Evaluation 

An  independent  evaluation  of  each 
project  funded  under  this 
announcement  will  be  conducted  by 
ORR.  For  this  purpose,  successful 
grantees  will  be  expected  to  maintain 
and  provide  access  to  appropriate 
client-specific  data  on  date  of  arrival, 
family  size.  age.  gender,  employment, 
job  retention.  Financial  assistance 
provided,  and  other  key  indicators  of 
successful  resettlement,  as  well  as  on 
service  delivery  and  program 
implementation.  Grantees  will  be 
strongly  encouraged  to  evaluate  project 
effectiveness  through  feedback  provided 
by  participants  after  completing  the 
program. 

Part  n — General  Instructions  for 
Preparing  a  Project  Description 

General  Instructions 

Cross-referencing  should  be  used 
rather  than  repetition.  ORR  is 
particularly  interested  in  specific  factual 
information  and  statements  of 
measurable  goals  in  quantitative  terms. 
Project  descriptions  are  evaluated  on  the 
basis  of  substance,  not  length.  Extensive 
exhibits  are  not  required.  (Supporting 
information  concerning  activities  that 
will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant 
funded  activity  should  b«  placed  in  an 
appendix.!  Pages  should  be  numbered 
and  a  table  of  contents  should  be 
included  for  easy  reference. 

Applicants  shall  prepare  the  project 
description  statement  in  accordance 
with  the  following  in.structions. 


A.  Project  Summary/ Abstract 

Provide  a  summary  of  the  project 
description  with  reference  to  the 
funding  request.  ORR  is  also  interested 
in  the  following: 

•  The  total  number  of  refugees  to  be 
served  when  the  program  is  fully 
operational. 

•  The  total  ORR  funds  requested  for 
a  12  month  period  when  the  project  is 
fully  operational. 

•  The  amount  and  source  of  any 
additional  funding  that  will  help 
support  the  project. 

•  The  community  to  be  served  (name 
of  county(ies)  or  State) 

•  The  type  of  program  option(s) 
proposed  (for  TANF-tyj)e  refugees  if 
included  with  RCA-type  refugees)  and 
the  proposed  services. 

•  The  target  date  for  beginning  full 
services  to  newly  arrived  refugees. 

B.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  slated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

ORR  is  particularly  interested  in  the 
following: 

1.  Describe  the  problem  in  the  current 
resettlement  situation  to  be  addressed 
by  the  alternative  project  with  respect 
to: 

(a)  Refugee  welfare  utilization  data,  by 
category  of  assistance,  duration,  and  the 
reasons,  if  applicable,  for  high 
utilization  in  the  refugee  community;  (b) 
barriers  to,  and  the  need  for. 
coordination  among  public  and  private 
refugee  agencies;  (c)  current 
employment  and  other  program 
strategies  and  outcomes:  (d)  refugees" 
access  to  entry-level  employment 
through  culturally  and  linguistically 
appropriate  services;  (e)  confusion 
among  refugees  regarding  the  purpose  of 
public  welfare  and  the  employment 


services  available  within  the 
community 

2.  State  the  rationale  for  this 
alternative  project  relative  to  welfare 
reform  and  justify  the  proposed  strategy 
intended  to  reduce  welfare  dependency. 
promote  employment,  and  foster 
coordination  among  resettlement 
agencies  and  service  providers.  Discuss 
the  proposed  project's  anticipated  cost 
effectiveness 

C.  Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived.  Describe  proposed  program 
outcomes,  in  terms  of  appropriate 
indicators,  including  GPRA  measures 
ctirrently  in  use  in  the  refugee 
resettlement  program.  Include  the  plan 
for  measunng  progress  along  these 
indicators;  eg.,  welfare  avoidance  and/ 
or  reduction,  numbers  of  refugees  who 
retain  employment  for  a  designated 
period  of  time,  number  of  single 
refugees  and  refugee  families  who  attain 
self-sufficiency. 

Describe  data  collection  and  analyses 
anticipated  to  document  project 
implementation  and  outcomes  Describe 
the  plan  and  schedule  for  project 
monitoring.  Successful  applicants  will 
also  be  required  to  report  outcomes  on 
ORR's  standard  Quarterly  Performance 
Report. 

D.  Approach 

Outline  a  plan  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served. 

ORR  is  particularly  interested  in  the 
following: 

1.  Describe  (a)  The  target  population 
(numbers,  ethnicity,  and  demographic 
characteristics)  (b)  anticipated  refugee 
welfare  utilization  by  the  category  of 
public  assistance  for  which  the  targeted 
population  may  otherwise  be  eligible; 

2.  Financial  assistance  (eg  .  eligibility 
criteria,  payment  standards, 
administrative  procedures,  etc.)  Include 
a  description  of  levels  of  support  and  all 
other  incentives  or  cash  mechanisms  for 
providing  interim  support;  measures  to 
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ensure  fair  and  equitable  access  to 
financial  support,  provisions  for 
sanctions  for  non-cooperation  and  for 
fair  hearings  and  appeals 

3.  Discuss  how  refugees  in  this  project 
will  have  eligibility  for,  and  access  to, 
other  programs,  specifically.  Refugee 
Medical  Assistance  or  Medicaid,  the 
Children's  Health  Insurance  Program 
(CHIP),  Food  Stamps,  expanded  medical 
coverage  under  OBRA.  etc. 

4.  Describ)e  how  the  alternative  project 
will  provide  interim  cash  assistance  and 
support  services  of  case  management 
and  employment  in  a  manner  that  is 
coordinated  and  that  promotes  self- 
sufficiency  and  reduces  welfare 
dependency 

a  Demonstrate  how  the  services  of  the 
project  will  be  coordinated  among 
resettlement  agencies  and  service 
providers,  including  voluntary 
resettlement  agencies,  Mutual 
.Assistance  Associations,  and  other 
public  and  private,  non-profit  agencies 
that  provide  services  to  refugees. 
Provide  letters  of  agreement,  if 
available 

b.  .\n  integrated  system  of  assistance 
and  services  is  considered  an  essential 
characteristic  of  an  alternative  proiect. 
Describe  how  this  integration  will  be 
effected  in  this  project 

5  Provide  a  description  with 
documentation  of  consultation  with  the 
State  Refugee  Coordinator,  if  applicant 
IS  a  pnvate,  non-profit  agency,  and  with 
appropriate  national  voluntary  agencies, 
if  applicant  is  a  State  government. 

6  Where  the  application  is  for  a  State- 
wide project,  describe  how  the  proposed 
project  will  address  any  element  of  the 
current  program  which  the  new  project 
would  include,  replace,  interrelate  with, 
or  otherwise  impact. 

Identify  the  kinds  of  data  to  be 
collected,  maintained,  and/or 
disseminated.  Note  that  clearance  from 
the  U.S.  Office  of  Management  and 
Budget  might  be  needed  prior  to  a 
collection  of  information"  that  is 
"conducted  or  sponsored"  by  ACF.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution 

E.  Geographic  Location 

Describe  the  precise  location  of  the 
project  and  boundaries  of  the  area  to  be 
served  by  the  proposed  project  Maps  or 
other  graphic  aids  may  be  attached. 

F  Additional  Information 

1.  Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 


description  for  each  vacant  key  position. 
A  biographical  sketch  wili  also  be 
required  for  nev>  key  staff  as  appointed. 

ORR  is  also  interested  in  the 

following: 

Describe  the  organization's  plan  for 
administering  and  managing  the  project. 
Describe  the  location  of  the  project  in 
the  structure  of  the  agency  and  include 
position  descriptions,  qualifications 
and  names  of  kev  projecn  staff  Describe 
plans  and  qualification  for  training  and 
on-going  technical  assistance. 

2  Third-Party  Agreements 

Include  written  agre^ements  between 
grantees  and  subgrantees  or 
subcontractors  or  other  cooperating 
entities.  These  agreements  must  detail 
scope  of  work  to  be  performed,  work 
schedules,  remuneration,  and  other 
terms  and  conditions  that  structure  or 
define  the  relationship 

G.  Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  obiect  f:las5 
identified  on  the  Budget  Information 
form,  e.g.,  cash  assistance,  employment 
and  other  services,  case  management. 
and  administrative  costs  by  program 
activity.  Detailed  calculations  must 
include  estimation  methods  quantifies, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424 

Provide  a  narrative  budget 
justification  that  descnbes  how  the 
categorical  costs  are  derived  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

ORR  is  also  interested  in  the 
following: 

Provide  a  client-loading  chart  and 
related  budget  (samples  are  available 
from  ORR.)  Use  the  costs  of  the  current 
program  for  the  most  recent  12  month 
period,  including  numbers  of  refugees 
ser\'ed  and  unit  costs  of  ser\ices.  to 
project  your  budget.  Include  the 
anticipated  arrival  rates  of  refugees  into 
the  community  by  probable  category  of 
public  assistance  for  which  they  would 
otherwise  be  eligible  Provide  a 
narrative  to  support  the  costs  included 
in  each  categorv .  List  and  describe  all 
anticipated  funding  sources  with 
projected  amounts,  i.e..  ORR,  State 
government,  other  federal  program,  and 
any  other  resources. 


Part  III:  Application  Review  Criteria 

A.  Objectives,  Need  for  Assistance,  and 
Rationale  for  Proposing  the  Alternative 
Project 

1.  Identification  of  the  problem  to  be 
addressed  by  the  project  is  based  on  a 
thorough  examination  and  description 
of:  Refugee  welfare  utilization.  c\irrent 
coordination  of  services  in  the  local 
resettlement  community;  opportunity 
for  early  employment  for  refugees: 
availability  of  concurrent,  culturally  and 
linguistically  appropriate  employment 
and  language  services;  adequacy  of  the 
statistics  used  to  describe  the  problem. 
Points:  (10) 

2.  The  degree  to  which  the  rationale 
for  proposing  the  demonstration  project 
is  justifiable  and  appropriate; 
probability  that  the  project  will  increase 
retaget-  self-sufficiency,  reduce  or  avoid 
welfare  dependency  among  arriving 
r^'fugees,  and  increase  coordination 
among  service  providers.  Probability 
that  the  project  will  be  cost-effective. 
Points:  (10) 

B  Approach/Program  Strategy 

The  proposed  project  design  is  clear, 
logical  and  theory  based,  reflecting  the 
state  of  knowledge  and  experience  in 
this  field  Clanty.  completeness  and 
reasonableness  of  the  proposed  strategy 
as  it  relates  to  the  target  population  and 
the  geographic  area  to  be  covered; 
anticipated  need  for  interim  cash 
assistance;  adequacy  of  the  cash 
assistance  pohcies  and  administration; 
reasonableness  of  pohcies  and 
procedures  for  appeals  and  fair 
bearings;  coordination  of  semces  and 
assistance:  availability  of  other  Federal 
and  State  programs;  consultation  with 
the  State  Coordinator  and  voluntary 
agencies,  as  appropriate  Points:  (35) 

C.  Results.  Benefits  Expected,  and 
Proposed  Outcomes 

TTie  proposed  project,  if  successfully 
implemented,  is  capable  of  achieving 
the  stated  results.  Reasonableness  of  the 
outcomes  proposed;  feasibility  of  the 
methodology  for  collecting  outcome 
data  and  client  feedback.  Points:  (15) 

D.  Organizational  Capacity 

Adequacy  of  the  oi^anizational 
capacity  and  resoim^es  for  project 
administration  and  management:  the 
qualification  and  expertise  of  the  project 
staff:  and  the  quality  of  the  design  and 
adequacy  of  the  proposed  program 
monitoring  and  reporting  system. 
Points:  (15) 

E.  Project  Budget 

Reasonableness  and  adequacy  of  the 
budget  in  relation  to  the  expected 
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activities  and  outcomes.  Completeness 
of  the  budget  and  line-item  budget 
narrative.  Reasonableness  of  procedures 
used  to  estimate  the  budget  request. 
Points:  (15) 

Part  IV:  Application  Submission 

The  Director  reserves  the  right  to 
award  more  or  less  than  the  funds 
described  above  depending  upon  the 
quality  of  the  applications,  or  such  other 
circumstances  as  may  be  deemed  to  be 
in  the  best  interest  of  the  Government. 
Applicants  may  be  required  to  reduce 
the  scof)e  of  selected  projects  to 
accommodate  the  amount  of  the 
approved  grant  award. 

Standard  Form  424  with  instructions 
for  submitting  an  application  was 
published  in  the  Federal  Register  on 
December  9.  1997  (62  FR  64856). 

If  an  application  represents  a 
consortium  (that  is.  the  applicant 
includes  other  types  of  agencies  among 
its  membership),  the  single  organization 
identified  as  applicant  by  the 
Authorized  Representative's  signature 
on  the  SF-»24,  Box  18.d,  will  be  the 
grant  recipient  and  will  have  primary 
administrative  and  fiscal 
responsibilities.  An  applicant  entity 
must  be  a  public  or  private  nonprofit 
organization 

General  Application  Procedures 

All  applications  which  meet  the 
stipulated  deadline  and  other 
requirements  will  be  reviewed 
competitively  and  scored  by  an 
independent  review  panel  of  experts  in 
accordance  with  ACF  grants  policy  and 
the  criteria  stated  above.  The  results  of 
the  independent  review  panel  scores 
and  explanatory  comments  will  assist 
the  Director  of  ORR  in  considering 
competing  applications.  Reviewers" 
scores  will  weigh  heavily  rn  funding 
decisions  but  will  not  be  the  only 
factors  considered.  Applications 
generally  will  be  considered  in  order  of 
the  average  scores  assigned  by  the 
reviewers.  Highly  ranked  applications 
are  not  guaranteed  funding  since  other 
factors  are  taken  into  consideration, 
including:  Comments  of  reviewers  and 
of  ACF/ORR  officials;  previous  program 
performance  of  applicants:  compliance 
with  grant  terms  under  previous  DHHS 
grants;  audit  reports;  and  investigative 
reports.  Final  funding  decisions  will  be 
made  by  the  Director  of  ORR. 

A.  Availability  of  Forms 

Copies  of  the  Federal  Register  are 
available  on  the  Internet  website 
address:  www.access.gpo.gov/nara/ 
index  htmltcfr)  and  at  most  local 
libraries  and  Congressional  District 
Offices  for  reproduction.  If  copies  are 


not  available  ai  these  sources,  they  may 
be  obtained  by  sending  a  written  or 
faxed  request  to  the  following  office: 
Office  of  Refugee  Resettlement.  370 
L'Enfant  Promenade  SVV.,  Washington. 
DC.  20447,  Fax:  (202)  401-5487. 

B.  Forms.  Certifications.  Assurances, 
and  Disclosure 

1.  Applicants  for  financial  assistance 
under  this  announcement  must  file  the 
Standard  Form  (SF)  424,  Application  for 
Federal  Assistance;  SF^24A.  Budget 
Information — Non-Construction 
Programs;  SF-424B.  Assurances— Non- 
Construction  Programs.  The  forms  may 
be  reproduced  for  use  in  submitting 
applications  An  application  with  an 
original  signature  and  two  copies  is 
required. 

2.  Budget  and  Budget  Justification- 
Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  According  to  the 
instructions  for  completing  the  SF- 
424A  and  the  preparation  of  the  budget 
and  budget  justification.  "Federal 
resources"  refers  only  to  the  ACF/ORR 
grant  for  which  you  are  applying.  Non- 
Federal  resources  are  all  other  Federal 
and  non-Federal  resoult:es.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 
budget;  next  column(s).  non-Federal 
budget(s).  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel:  Costs  of  employee  salaries 
and  wages.  Identify  the  project  director 
and  for  each  staff  person,  provide  the 
title,  time  commitment  to  the  project  (in 
months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies. 


tnnge  benejils.  Costs  of  employee 
fiinge  benefits  unless  treated  as  part  of 
an  approved  indirect  cost  rate. 

Provide  a  breakdown  of  the  amounts 
and  percentages  that  comprise  fringe 
benefit  costs  such  as  health  insurance, 
FICA,  retirement  insurance,  taxes,  etc. 
Travel:  Costs  of  project-related  travel 
by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

For  each  trip,  show  the  total  number 
of  travelers),  travel  destination, 
duration  of  trip,  per  diem,  mileage 
allowances,  if  privately  owned  vehicles 
will  be  used,  and  other  transportation 
costs  and  subsistence  allowances. 
Travel  costs  for  key  staff  to  attend  ACF/ 
ORR-sponsored  meetings  should  be 
detailed  in  the  budget. 

Equipment:  Costs  of  tangible,  non- 
expendable, personal  property,  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit. 

For  each  type  of  equipment  requested, 
provide  a  description  of  the  equipment, 
the  cost  per  unit,  the  number  of  units. 
the  total  cost,  and  a  plan  for  use  on  the 
project. 

Supplies:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 
Specify  general  categories  of  supplies 
and  their  costs  Show  computations  and 
provide  other  information  which 
supports  the  amount  requested 

Contractual :  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies,  etc. 
Contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies  (if  applicable),  should  be 
included  under  this  category. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  If  procurement 
competitions  were  held  or  if 
procurement  without  competition  is 
being  proposed,  attach  a  list  of  proposed 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  the  estimated  dollar  amounts, 
and  the  award  selection  process.  Justify 
any  anticipated  procurement  action  that 
is  expected  to  be  awarded  without 
competition  and  to  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  use  403(11).  Recipients  might  be 
required  to  make  available  to  ACF  pre- 
award  review  and  procurement 
documents,  such  as  requests  for 
proposal  or  invitations  for  bids, 
independent  cost  estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency. 
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the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  suppwrting  information  referred  to 
in  these  instructions 

Other:  Enter  the  total  of  al!  other 
costs.  Such  costs,  where  applicable  and 
appropnate,  may  include  but  are  not 
limited  to  insurance,  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use.  training  costs,  such  as 
tuition  and  stipends,  staff  development, 
and  administrative  costs 

Provide  computations,  a  narrative 
description  and  a  justification  for  each 
cost  under  this  category 

Indirect  Costs:  This  category  should 
be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  another 
cognizant  Federal  agency 

An  applicant  proposing  to  charge 
indirec;t  costs  to  the  grant  must  enclose 
a  copy  of  the  current  rate  agreement   If 
the  applicant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  m 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
agreement,  the  authorized 
representative  of  the  applicant 
organization  must  submit  a  signed 
acknowledgement  that  the  applicant  is 
accepting  a  lower  rate  than  allowed 

Program  Income:  The  estimated 
amount  of  income,  if  any.  expected  to  be 
generated  from  this  project  Describe  the 
nature,  source  and  anticipated  use  of 
program  income  in  the  budget  or  refer 
to  the  pages  in  the  application  which 
contain  this  information  Program 
income  generated  under  a  Federal  grant 
resulting  from  this  announcement  may 
be  added  to  funds  committed  to  the 
project  and  used  to  further  program 
objectives.  There  is  no  requirement  to 
request  prior  approval  to  defer  use  of 
pro-am  income  for  a  later  period. 

i\on-Federal  Resources:  Amounts  of 
non-Federal  resources  that  will  be  used 
to  support  the  project  as  identified  in 
Block  15  of  the  SF-424, 


The  firm  commitment  of  these 
resources  must  be  documented  and 
submitted  witn  the  application  in  order 
to  be  given  credit  in  the  review  protress. 
A  detailed  budget  must  be  prepared  for 
each  funding  source 

3,  Applicants  must  provide  the 
following  certifications  Copies  of  the 
forms  and  assurances  are  located  at  the 
end  of  this  announcement 

a  Certification  regardir^g  lobbying  if 
your  anticipated  award  exceeds 
$100,000 

b  Certification  regarding 
environmental  tobacco  smoke  Bv 
signing  and  submitting  the  applications, 
applicant  provides  certification  that 
they  will  comply  with  the  requirements 
of  the  Pro-Children  Act  of  1994  (Pub.  L. 
103-227,  Part  C — Environmental 
Tobacco  Smoke]  and  need  not  mail  back 
the  certification  with  the  application. 

c.  Certification  regarding  debarment, 
suspension,  and  other  Ineligibility.  By 
signing  and  submitting  the  applications. 
applicant  provides  certification  tJnat 
ihey  are  not  presently  debarred, 
suspended  or  otherwise  ineligible  for 
this  award  and  therefore  need  not  mail 
back  the  certification  with  the 
application 

a.  I>ug-Free  Workplace  Act  of  1988. 

C  Deadline 

1   Mailed  applications  shall  be 
considered  as  meeting  this  announced 
deadline  if  thev  are  sent  on  or  before  the 
deadline  date  and  rec:eived  by  ORR  in 
time  for  the  independent  review. 
.Applications  should  be  mailed  to:  Office 
of  Refugee  Resettlement,  .Administration 
for  Children  and  Families,  Division  of 
Community  Resettlement.  370  L'Enfant 
Promenade.  SVV.  Sixth  Floor. 
Washington,  DC  20447,  Attention: 
Alternative  Projects. 

.•\pp!if:ants  must  ensure  that  a  legibly 
dated  US.  Postal  Service  postmark,  or  a 
legibly  dated,  machine  produced 
postmark  of  a  commercial  mail  service 
appears  on  the  envelope/package 
containing  the  application(s).  An 
acceptable  postmark  from  a  commercial 
earner  is  one  which  includes  the 
carriers  logo/ emblem  and  shows  the 
date  the  package  was  received  by  the 
commercial  mail  ser\'ice  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  bv 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  am  and  430  p.m.,  at  the 
Administration  for  Children  and 
Families.  Office  of  Refugee 
Resettlement.  Aerospace  Center,  901  D 


Street,  SW,  Washington,  EX:  20024. 
between  Monday  and  Friday  (excluding 
Federal  holidays).  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

2.  Late  applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  apphcations.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

3.  Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  applicants 
affected  by  acts  of  God  such  as  floods 
and  hurricanes,  or  when  there  is 
widespread  disruption  of  the  mails.  A 
determination  to  waive  or  extend 
deadline  requirements  rests  with  the 
Chief  Grants  Management  Officer. 

4.  Once  an  application  has  been 
submitted,  it  is  considered  as  final  and 
no  additional  materials  will  be  accepted 
by  ACF. 

D.  Nonprofit  Status 

Applicants  other  than  public  agencies 
must  provide  evidence  of  their 
nonprofit  status  with  their  applications. 
Either  of  the  following  is  acceptable 
evidence:  (1)  A  copy  of  the  applicant 
organization's  listing  in  the  Internal 
Revenue  Service's  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501  (c)  (3)  of  the  IRS  Code;  or 
(2)  a  copy  of  the  currently  valid  IRS  tax 
exemption  certificate. 

E.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 

As  of  June  15,  1997,  the  following 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  need  take  no  action  in 
regard  to  E.O.  12372:  Alabama,  Alaska. 
Colorado.  Connecticut,  Hawaii.  Idaho. 
Kansas.  Louisiana.  Massachusetts, 
Mirmesota.  Montana,  Nebraska.  New 
Jersey,  Ohio,  Oklahoma,  Oregon. 
Pennsylvania,  South  Dakota.  Tennessee. 
Vermont.  Virginia.  Washington, 
American  Samoa,  and  Palau.  All 
remaining  jurisdictions  participate  in 
the  E  O.  process  and  have  established 
Single  Points  of  Contact  (SPOCs). 
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Applicants  from  participating 
jurisdictions  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  ORR  can  obtain 
and  review  SPOC  comments  as  part  of 
the  award  process.  The  applicant  must 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8  (a)(2).  a  SPOC 
has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 
SPOCs  ar«  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
offlcial  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule.  When  comments  are 
submitted  directly  to  ACF.  they  should 
be  addressed  to:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Office  of  Refugee 
Resettlement,  Division  of  Community 
Resettlement,  6th  Floor,  370  L'Enfant 
Promenade,  SW..  Washington.  DC 
20447. 

F.  The  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-131 

All  information  collections  within 
this  Program  Announcement  are 
approved  under  the  following  currently 
valid  OMB  control  numbers:  424. 
(0348-0043):  424A  (0348-0044):  424B 
(0348-0040);  Disclosure  of  Lobbying 
Activities  (0348-0046);  Uniform  Project 
Description  (0970-0139).  Expiration 
date  10/31/2000 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  150  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number 

C.  Applicable  Regulations 

Applicable  DHHS  regulations  can  be 
fount!  in  45  CFR  Part  74  or  92. 

H.  Reporting  Requirements 

Grantees  are  required  to  file  the 
Financial  Status  Report  (SF-269)  semi- 
annually and  Program  Performance 
Reports  (OMB  Approval  No.  0970-0036) 


on  a  quarterly  basis.  Funds  issued  under 
these  awards  must  be  accounted  for  and 
reported  upon  separately  from  all  other 
grant  activities. 

Although  ORR  does  not  expect  the 
proposed  components/projects  to 
include  evaluation  activities,  it  does 
expect  grantees  to  maintain  adequate 
records  to  track  and  report  on  project 
outcomes  and  expenditures  by  budget 
line  item. 

The  official  receipt  point  for  all 
reports  and  correspondence  is  the  ORR 
Division  of  Community  Resettlement. 
An  original  and  one  copy  of  each  report 
shall  be  submitted  within  30  days  of  the 
end  of  each  reporting  period  directly  to 
the  Project  Officer  named  in  the  award 
letter.  The  mailing  address  is:  370 
LFjifant  Promenade  SW.,  Sixth  Floor. 
Washington.  DC  20447. 

A  final  Financial  and  Program  Report 
shall  be  due  90  days  after  the  budget 
expiration  date  or  termination  of  grant 
support. 

Dated:  April  30, 1998. 


Director.  Offlce  of  Refugee  Resettlement. 
|FR  Doc  98-12301  Filed  S-7-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

r:„xn»tSo    '■^   ■♦.34  1    H-09] 

Fe<lerai  Property  Suitable  as  Facilities 
To  Assist  the  Horrveless 

AOENcr.  vjilu.B  ui  Uic  A.->sistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACnOM:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTM€R  INFO«MATK)N  CONTACT: 
Mark  )ohnston.  room  7256.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street,  SW.,  Washington. 
DC  20410;  telephone  (202)  708-1226; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  i_8nrv-q27-7^RR 

SUPPLEMLS'i^-'    Nf  ORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 


the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landhoiding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1998  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  prop>erties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landhoiding  agencies. 
and  eech  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 

Eroperty  available  for  use  to  assist  the 
omeless,  (2)  its  intention  to  dtn.larf  the 
propf rtv  PXC8SS  to  the  agency's  needs,  or 
(3)  a  s'.att'nient  of  the  reasons  that  the 
;  n<[>fr\  .,di.!!!ii  be  de<.lared  excess  or 
;:.,)('.(■  ivauatiif  for  use  as  facilities  to 
assi-^t  ",•■  ti'.jriu'if'ss 

Frupertit's  .i>!ea  as  suitabieavaiiable 
will  be  available  exclusively  for 
boiii'l'S'-  is»'  f(  r  .1  period  of  60  days 
fro;:  ' ^^    1  !'►     !  t.^ns  Notice.  Homeless 
assis; '.!:  >■  providers  interested  in  any 
s-,:  :,  ,c'i;>Hr'\  s.hi'iild  send  a  written 
.'v;>'»-ss.on    if  irHnn-st  tu  HHS.  addressed 
!f)  H^ifii:  Koniie*    Division  of  Propertv 
Mandgt'iiH'ii^   F'rogram  Support  Center, 
HHS.  room  5B-41.  5600  Fishers  l^ine. 
Rockville.  MD  20857,  POI)  443-2265. 
(This  is  not  a  toll-free  number  I  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landhoiding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 
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Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  wnte  a  letter  to  Mark  fohnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  propertv  address 
(including  zip  codel  the  date  of 
publication  in  the  Federal  Register,  the 
landhoiding  agencw  and  the  property 
number 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landhoiding  agencies  at  the 
following  addresses:  Air  Force  Ms 
Barbara  lenkins.  Air  Force  Real  Estate 
Agency.  Area-MI.  Boiling  Air  Force 
Base,  112  Luke  Avenue.  Suite  104. 
Building  5683.  Washington,  DC  20332- 
8020;  (202)  767-4184.  Energy:  Ms. 
Marsha  Fenhaker,  Department  of 
Energy.  Facilities  Planning  and 
Acquisition  Branch.  F'M-20.  Room  6H- 
058,  Washington.  IX:  20585.  (2021  586- 
0426;  Interior:  Ms.  Lola  D.  Knight. 
Department  of  the  Interior,  1848  C 
Street,  NW  ,  Mail  Stop  5512-MIB, 
Washington.  IX:  20240;  (202)  208-^080; 
GSA:  Mr.  Brian  K.  Polly,  .Assistant 
Commissioner,  General  Services 
Administration.  Office  of  Property 
Disposal,  18th  and  F  Streets.  NW., 
Washington,  DC  20405;  (202)  501-2059; 
Navy  Mr.  Charles  C.  Cocks,  Department 
of  the  Navy,  Director,  Real  Estate  Policy 
Division,  Naval  Facilities  Engineering 
Command,  Code  241  A,  200  Stovall 
Street.  Alexandria.  VA  22332-2300; 
(703)  325-7342;  (These  are  not  toll-free 
numbers). 

Dated:  April  30.  1998. 

Fred  Kau-na-s,  fr  , 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDER.\L  SLRPLl  S  PROPERTY 
PROGR.\M  FEDERAL  REGLSTER  REPORT 
FOR  5/08^98 

Suitable/,\vailable  Properties 

Buildings  (by  State) 

California 

Broadcast  Center 
10888  La  Tuna  Canyon  Road 
Sun  Valley  Co;  Los  Angeles  CA  91352- 
Landholding  Agency:  Air  Force 
Profjerty  Number:  189810031 
Status:  Unutilized 

Comment:  58.000  sq.  ft.  bldg.  on  2  acres, 
most  recent  use — office/communications 


New  Mexico 

Gran  Quivira  Visitor  Station 
Gran  Quivira  Ruins.  SR55 
Mountainair  Co:  Torrance  NM  87036- 
Landholding  Agency:  Interior 
Property  Number:  619820003 
Status:  Unutilized 

Comment:  1121  sq.  ft.,  stone,  presence  of 
asbestos,  off-site  use  only 

North  Carolina 

Tarheel  Army  Missile  Plant 

Burlington  Co.  Alamance  NC  27215- 

Landholding  Agency;  GSA 

Property  Numbwr:  549820002 

Status:  Excess 

Comment:  31  bldgs..  presence  of  asbestos, 

most  recent  use — admin.,  warehouse. 

production  space  and  10.04  acres  parking 

area,  contamination  at  site — environmental 

clean  up  in  process 
GSA  Number:  4-D-NC-593 

Virginia 

Bldg.  LP-160 

Naval  Air  Station 

.Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779820004 

Status:  Unutilized 

Comment:  3013  sq  ft.,  needs  rehab,  most 

recent  use — maintenance  shed,  off-site  use 

only 
Bldg.  SP-277 
Naval  Air  Station 
Norfolk  VA  23511- 
Landbolding  Agency:  Navy 
Property  Number:  779820005 
Status:  Unutilized 
Comment;  84  sq.  ft.,  most  recent  use — bus 

stop  shelter,  off-site  use  only 
Bldg.  V-56 
Naval  Air  Station 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Numhwr.  779820006 
Status:  Unutilized 
Comment:  587  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  CD24 
Naval  Station  Norfolk 
NorlfokVA  23511- 
Landholding  Agency;  Navy 
Property  Number:  779820007 
Status:  Excess 
Comment:  4275  sq.  ft.,  most  recent  use — 

office,  off-site  use  only 
Bldg.  CD25 
Naval  Station  Norfolk 
.\orfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779820008 
Status:  Excess 
Comment:  4350  sq.  ft.,  most  recent  use — 

vehicle  maintenance  shed,  off-site  use  only 
Bldg.  V-49 
Naval  Air  Station 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779820009 
Status:  Elxcess 
Comment:  32.290  sq.  ft  ,  presence  of 

asbestos/lead  paint,  most  recent  use — auto 

vehicle  shop,  off-site  use  only 
Bldg.  V-136 


Naval  Air  Station 

Norfolk  V A  23 511- 

Landholding  Agency:  Navy 

Property  Number;  779820010 

Status:  Excess 

Comment:  12.610  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — auto 

vehicle  shed/ storage,  off-site  use  only 
Bldg.  A-80 
Naval  Station 
Norfolk  VA  23511- 
Landholding  Agency;  Navy 
Property  Number:  779820011 
Status:  Elxcess 
Comment;  36.960  sq  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — auto 

vehicle  shop,  off-site  use  only 

Bldg.  A-120 

Naval  Station 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number;  779820012 

Status:  Excess 

Comment:  3275  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — vehicle  shop, 

off-site  use  only 
Bldg.  A-121 
Naval  Station 
Norfolk  VA  23511- 
Landholding  Agency;  Navy 
Property  Number;  779820013 
Status:  Excess 
Comment;  9382  sq.  ft,  presence  of  lead  paint, 

most  recent  use — auto  vehicle  shop,  off-site 

use  only 
Bldg.  A-123 
Naval  Station 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number;  779820014 
Status:  Excess 
Comment:  6559  sq.  ft.,  presence  of  lead 

paint/asbestos,  most  recent  use — storage. 

off-site  use  only 

Bldg.  A-126 

Naval  Station 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number;  779820015 

Status;  Excess 

Comment:  1788  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — public  works  shop,  off- 
site  use  only 

Bldg.  A-127 

Naval  Station 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779820016 

Status:  Excess 

Comment:  4328  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — vehicle  refuel  shop,  off- 
site  use  only 

Bldg.  Z-93 

Naval  Station 

Norfolk  VA  23511 - 

Landhoiding  Agency:  Navy 

Property  Number;  779820017 

Status:  Excess 

Conunent:  38.930  sq  ft.,  presence  of  lead 

paint,  most  recent  use — public  works  shop, 

off-site  use  only 
Bldg.  Zr-194 
Naval  Station 
Norfolk  VA  23511- 
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Landholding  Agency  Navy 

Property  Number  779820018 

Status:  Excess 

Comment:  4226  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

BIdg.  Z-394 

Naval  Station 

Norfolk  VA  23511- 

Laodholding  Agency:  Navy 

Property  Number:  779820019 

Status  Excess 

Comment:  2400  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

BIdg.  Z-398 
Naval  Station 
Norfolk  V A  235 11- 
Landhoiding  Agency:  Navy 
Property  Number  779820020 
Stiitus:  Excess 

Comment:  1680  sq.  ft.,  most  recent  uae — pwc 
shop,  off-site  use  only 

Unauitable  Propertie* 

Buildings  Iby  State) 

California 

02-120  Liz  White  Residence 

Wilson  Creek 

Klamath  Co  Del  Norte  CA  95531- 

Landholding  Agency:  Interior 

Property  Number:  619820002 

Status:  Unutilized 

Reason.  Extensive  deterioration 

Hawaii 

BIdg  4 

Beckoning  Point  Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779820002 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  33 

Naval  Magazine  Lualualei 

West  Loch  Branch  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779820021 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Maryland 

BIdg  947,Qtrs.  D 

Naval  Air  Station 

Co:  St  Mary  s  MD  20670-5304 

Landholding  .\gency:  Nuvy 

Property  Number  779820003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Mexico 

11  BIdgs  .  Tech  Area  I 

Kirtland  AFB 

»«39-43,  828.  830.  863.  881-883 

Albuquerque  NM  87185- 

Landholdmg  Agency  Energy 

Property  Number:  419820001 

Status:  Excess 

Reason:  Extensive  deterioration 

Washington 

Bldgs.  1158.  1159 
Ross  Lake  Natl  Recreation  Aim 
Co:  Whatcom  WA 
Landholding  Agency:  Interior 
Property  Number:  619820001 
Status:  Unutilized 


Reason:  Extensive  deterioration 

IFR  Doc.  98-11938  Filed  5-7-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants   Final  Listing  Pnority 
Guidance  for  Fiscal  Years  1998  and 
1999 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  final 
guidance  for  assigning  relative  priorities 
to  listing  actions  conducted  under 
section  4  of  the  Endangered  Species  Act 
(Act)  during  fiscal  year  (FY)  1998  and 
FY  1999.  Although  the  Service  is 
returning  to  a  more  balanced  listing 
program,  serious  backlogs  remain  and  a 
method  of  prioritizing  among  the 
various  activities  is  necessary.  Highest 
priority  will  be  processing  emergency 
listing  rules  for  any  species  determined 
to  face  a  significant  and  inuninent  risk 
to  its  well  being  Second  priority  will  be 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants;  the  processing  of  new  proposals 
to  add  species  to  the  lists;  the 
processing  of  administrative  petition 
findings  to  add  species  to  the  lists, 
delist  species,  or  reclassify  listed 
species  (petitions  Hied  under  section  4 
of  the  Act);  and  a  limited  number  of 
delisting  and  reclassifying  actions. 
Processing  of  proposed  or  final 
designations  of  critical  habitat  will  be 
accorded  the  lowest  priority. 
DATES:  This  Listing  Priority  Guidance  is 
effective  May  8.  1998  and  wrill  remain 
In  effect  until  modified  or  terminated. 
ADDRESSES:  Questions  regarding  this 
guidance  should  be  addressed  to  the 
Chief.  Division  of  Endangered  Species. 
U.S  Fish  and  Wildlife  Service.  1849  C 
Street.  NW.  Mailstop  ARLSCM52. 
Washington.  D.C,  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  E 
LaVeme  Smith.  Chief.  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service.  703-358-2171  (see 
ADDRESSES  section). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  adopted  guidelines  on 
September  21.  1983  (48  FR  43098- 
43105),  that  govern  the  assignment  of 
priorities  to  species,  both  domestic  and 


foreign,  under  consideration  for  listing 
as  endangered  or  threatened  under 
section  4  of  the  Endangered  Species  Act 
of  1973.  as  amended  (16  U.S.C.  1531  et 
seq).  The  Service  adopted  those 
guidelines  to  establish  a  rational  system 
for  allocating  available  appropriations  to 
the  highest  priority  species  when 
adding  species  to  the  lists  of  endangered 
or  threatened  wildlife  and  plants  or 
reclassifying  threatened  species  to 
endangered  status.  The  system  places 
greatest  importance  on  the  immediacy 
and  magnitude  of  threats,  but  also 
factors  m  the  level  of  taxonomic 
distinctiveness  by  assigning  priority  in 
descending  order  to  monotypic  genera, 
full  species,  and  subspecies  (or 
equivalently,  distinct  population 
segments  of  vertebrates).  However,  this 
system  does  not  provide  for 

f)rioritization  among  different  types  of 
isting  actions  such  as  preliminary 
determinations,  proposed  listings,  and 
final  listings. 

Serious  backlogs  of  listing  actions 
resulted  from  major  disrviptions  in  the 
listing  budget  beginning  in  FY  1995  and 
a  moratorium  on  certain  listing  actions 
during  parts  of  FY  1995  and  FY  1996. 
The  enactment  of  Pub.  L.  104-6  in  April 

1995  rescinded  $1.5  million  from  the 
Service's  budget  for  earning  out  listing 
activities  through  the  remainder  of  FY 
1995.  Pub.  L.  104-6  also  prohibited  the 
expenditure  of  the  remaining 
appropriated  funds  for  final 
determinations  to  list  species,  whether 
foreign  or  domestic,  or  designate  critical 
habitat;  in  effect,  this  placed  a 
moratorium  on  those  activities  During 
the  first  half  of  FY  1996,  the  moratorium 
continued  while  a  series  of  continuing 
resolutions  provided  little  or  no  funding 
for  listing  activity.  The  net  effect  of  the 
moratorium  and  reductions  in  funding 
was  that  the  Service's  listing  program 
was  essentially  shut  dowTi.  The 
moratorium  on  final  listings  and  the 
immediate  budget  constraints  remained 
in  effect  until  April  26.  1996.  when 
President  Clinton  approved  the 
Omnibus  Budget  Reconciliation  Act  of 

1996  and  exercised  the  authority  that 
the  Act  gave  him  to  waive  the 
moratorium.  At  that  time,  the  Service 
had  accrued  a  backlog  of  proposed 
listings  for  243  domestic  and  foreign 
species.  The  extremely  limited  funding 
available  to  the  Service  for  listing 
activities  generally  precluded  petition 
processing  and  the  development  of 
proposed  listings  from  October  1.  1995, 
through  April  26.  1996. 

When  the  moratorium  was  lifted  and 
funds  were  appropriated  for  the 
administration  of  the  listing  program, 
the  Service  faced  the  considerable  task 
of  allocating  the  available  resources  to 
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the  significant  backlog  of  listing 
activities.  The  Final  Listing  Priority 
Guidance  for  FY  1996  was  published  on 
May  16,  1996  (61  FR  24722)  The 
Service  followed  that  three-tiered 
approach  until  the  Final  Listing  Priority 
Guidance  for  FY  1997  was  published  on 
December  5,  1996  (61  FR  64475).  The 
FY  1997  Listing  Priority  Guidance 
employed  four  tiers  for  assigning 
relative  priorities  to  listing  actions  to  be 
carried  out  under  section  4  of  the  Act. 
Tier  1,  the  Services  highest  pnority, 
was  the  processing  of  emergency  listings 
for  species  facing  a  significant  risk  to 
their  well-being.  Processing  final 
decisions  on  pending  proposed  listings 
was  assigned  to  Tier  2.  Tier  3  was  to 
resolve  the  conservation  status  of 
species  identified  as  candidates  (species 
eligible  for  proposed  listing  rules)  and 
processing  90-day  or  12-month 
administrative  findings  on  petitions  to 
list  or  reclassify  species  from  threatened 
to  endangered  status  Preparation  of 
proposed  or  final  cntical  habitat 
designations,  which  provide  little  or  no 
additional  conservation  benefit  to  listed 
species,  and  processing  delistings  and 
reclassifications  from  endangered  to 
threatened  status  were  assigned  lowest 
priority  (Tier  4). 

While  operating  the  listing  program 
under  the  Final  FY  199^  Listing  Pnority 
Guidance,  the  Service  focused  its 
resources  on  issuing  final 
determinations  (Tier  2  listing  activities); 
no  Tier  1  actions  (emergency  listings) 
were  required  during  FY  1997.  During 
FY  1997,  the  Service  made  final 
determinations  for  156  species  (145 
final  listings  and  11  withdrawals).  As  a 
result  of  this  expeditious  progress,  only 
100  proposed  species  remained  at  the 
end  of  FY  1997  (including  newly 
proposed  species)   .^fter  .^pril  1.  1997, 
the  Service  began  implementing  a  more 
balanced  listing  program  and  began 
processing  more  Tier  3  listing  actions. 
Thus,  the  Service  also  made  expeditious 
progress  on  determining  the 
conservation  status  of  species 
designated  by  the  Service  as  candidates 
for  listing  A  candidate  is  a  species  for 
which  the  Sen-ice  has  found  that  there 
is  sufficient  information  indicating  that 
a  listing  proposal  is  appropriate  Such  a 
finding  may  be  made  on  the  Semce's 
owTi  initiative,  or  as  a  result  of  the 
petition  process  Once  a  species  is 
placed  on  the  Senice's  list  of 
candidates,  its  consenation  status  must 
be  resolved  by  either  proposing  the 
species  for  listing  or  by  completing  a 
candidate  removal  form.  During  FY 
1997,  the  Senice  proposed  23  species 
from  the  candidate  list  In  addition,  the 
Senice  published  11  petition  findings 


in  FY  1997  The  Service  also  updated 
the  list  of  candidate  species  with  the 
publication  of  the  most  recent 
Candidate  .Notice  of  Review  published 
on  September  19,  1997  (see  16  U.S.C. 
1533(h)(3)(B)(u;l(lli):  at  that  time,  there 
were  207  candidate  species.  This  total 
represents  52  additions  to  the  list  of 
candidates. 

Although  the  Service  returned  to  a 
more  balanced  listing  program  during 
FY  1997.  serious  backlogs  of  listing 
activity  remain  Besides  the  100  species 
awaiting  final  rules  and  the  207 
candidates  awaiting  resolution  of  their 
consenation  status,  there  were  30 
species  with  due  or  overdue  12-month 
petition  findings  and  47  species  with 
due  or  overdue  90-day  petition  findings. 
plus  one  petition  to  list  3~00  foreign 
species  due  a  90-day  finding. 

It  is  important  to  recognize  that  the 
Senice  faces  even  greater  backlogs  in  its 
responsibilities  to  implement  other 
aspects  of  the  Act.  There  is  a  large 
section  7  consultation  and  Habitat 
Consenation  Planning  (HCP)  backlog. 
During  FY  1998.  the  Senice  projects 
that  it  will  conduct  more  than  40.000 
consultations  with  other  Federal 
agencies,  including  approximately  900 
formal  consultations  The  Act  mandates 
time  frames  for  consultation 
completion.  The  consultation  workload 
continues  to  increase  as  new  species  are 
Listed  The  Senice  also  projects  that 
there  will  be  approximately  75  new 
HCPs  requiring  review  in  FY  1998, 
bringing  the  number  of  active  HCPs  to 
approximately  300.  The  recovery 
backlog  includes  over  300  species 
awaiting  recovery  plans  and  an  extreme 
shortage  of  recovery  implementation 
funding.  Completing  recovery  plans 
within  2V2  years  after  a  species  is  listed 
and  funding  implementation  of 
completed  plans  is  integral  to  the  Act's 
goal  of  removing  the  threats  to  listed 
species  so  that  they  can  eventually  be 
recovered.  The  Senice  bases  its  funding 
requests  on  the  workloads  faced  by  all 
activities  of  the  endangered  species 
program.  Because  the  magnitude  of  the 
other  endangered  species  backiogs 
exceeds  that  of  the  listing  backlog,  the 
Presidents  FY  1998  request  for 
increased  funding  for  endangered 
species  programs  was  focused  on 
section  7  consultation.  HCPs.  and 
recovery  rather  than  listing.  However, 
the  President's  budget  for  F^i'  1999 
includes  a  significant  increase  for  the 
program  overall  and  a  portion  of  the 
increase  is  identified  for  listing. 

In  enacting  the  Department  of  the 
Interiors  FY  1998  .Appropriations  Act 
(Pub.  L.  105-83,  111  Stat.  1543  (Nov.  14, 
1997)).  Congress  agreed  with  the 
President  s  priorities  regarding 


endangered  species  funding,  providing 
significant  increases  to  the  section  7 
consultation.  HCP.  and  recovery 
programs.  Moreover,  Congress  expressly 
limited  the  amount  the  Senice  can 
spend  on  listing  actions  (including 
delistings,  reclassifications,  and  the 
designation  of  critical  habitat)  to  $5.19 
million. 

Federal  agencies  can  act  only  to  the 
extent  funds  are  provided  by  the 
Congress.  This  is  a  fundamental  check 
and  balance  of  our  Federal  system  of 
Govenunent.  and  is  indeed  a 
constitutional  requirement.  The 
enactment  of  the  Act  does  not  carry 
with  it  the  appropriation  of  funds 
necessary  to  implement  that  law.  Absent 
appropriations  by  the  Congress,  the 
Service  cannot  take  the  actions  required 
by  the  Act.  Appropriations  are  provided 
to  the  Department  of  the  Interior  and  the 
agencies  therein,  including  the  Service, 
pursuant  to  annual  appropriation  acts. 
The  FY  1998  Appropriations  Act, 
including  the  maximum  of  $5.19 
million  for  implementing  listing 
activities  (subsections  (a),  (b).  (c),  and 
(e)  of  section  4  of  the  Act),  is  binding 
upon  the  Department  and  must  be 
strictly  followed. 

Given  the  backlogs  of  proposed 
species  pending  final  action,  candidate 
species  awaiting  proposal,  and  petitions 
awaiting  administrative  findings,  and 
the  limited  funding  available  to  address 
these  backlogs,  it  is  extremely  important 
for  the  Service  to  focus  its  efforts  on 
listing  actions  that  will  provide  the 
greatest  consenation  benefits  to 
imperiled  species  in  the  most 
expeditious  and  biologically  sound 
manner.  The  purpose  of  this  Listing 
Priority  Guidance  is  to  reconcile  the 
requirements  of  the  Act  with  the 
realities  of  the  annual  appropriation  act. 
The  Listing  Priority  Guidance  is  an 
exercise  of  the  Service's  discretion 
concerning  how  best  to  expend  that 
amount  of  money  for  listing  activities  in 
a  manner  that  provides  the  greatest 
consenation  benefit  to  threatened  and 
endangered  species  consistent  with  the 
purposes  of  the  Act.  In  other  words,  the 
Listing  Priority  Guidance  is  the 
Service's  blueprint  for  coming  into 
compliance  with  the  Act  as  quickly  as 
the  available  appropriations  allow. 
It  has  been  longstanding  Sen-ice 
pohcy  (1983  Listing  and  Recovery 
Priority  Guidehnes  (48  FR  43098))  that 
the  order  in  which  species  should  be 
processed  for  listing  is  based  primarily 
on  the  immediacy  and  magnitude  of  the 
threats  they  face.  The  Service  will 
continue  to  base  decisions  regarding  the  /■ 
order  in  which  species  will  be  proposed 
or  fisted  on  the  1983  fisting  pnority 
guidelines.  The  Service  also  must 
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and  this  level  of  prioritization  is  what 
necessitates  the  guidance  provided 
below 

The  Service  has  made  this  guidance 
apphcable  to  FY  1999  as  well  as  FY 
1998  to  avoid  any  confusion  over 
whether  this  guidance  will  remain  in 
effect  if  the  budget  process  for  FY  1999 
is  delayed   However,  when  the  Service 
receives  its  FY  1999  budget,  it  will 
review  this  guidance,  and.  if 
appropriate,  modify  or  terminate  it. 
Funding  for  delistings  and 
reclassifications  from  endangered  to 
threatened  status  is  moved  entirely  to 
the  recovery  funding  subactivity  in  the 
Administrations  FY  1999  budget 
proposal,  so  these  activities  would  be 
removed  from  Tier  2. 

Analysis  of  Public  Comments 

On  March  5.  1998.  the  Service 
published  a  notice  in  the  Federal 
Register  (63  FR  10931)  announcing 
proposed  listing  priority  guidance  for 
FY  1998  and  FY  1999  and  solicited 
public  comment  on  that  proposed 
guidance.  The  Service  received  6  letters 
of  comment  on  the  proposed  guidance 
Two  letters  were  generally  in  favor  of 
the  proposed  guidance  and  four  were 
generally  opposed.  A  summary  of  the 
issues  raiseid  and  the  Service's  response 
follows. 

/s5ue  I  The  notice  is  unclear  as  to  the 
application  of  the  Listing  Priority 
Guidance  to  foreign  species.  The 
commenter  said  that  the  guidance 
should  only  apply  to  U.S.  species 
because  the  Usting  and  delisting  of 
foreign  species  is  handled  in  the 
Service's  headquarters  by  a  different 
office  than  domestic  listing  activities 
and  with  different  budget  dollars. 

Response:  The  Listing  Priority 
Guidance  is  indeed  applicable  to  both 
foreign  and  domestic  species,  since  the 
Congressional  budget  appropriations  for 
all  listing  activities,  foreign  and 
domestic,  is  limited  in  FY  1998  to  $5.19 
million.  The  final  Listing  Priority 
Guidance  has  been  modified  to  clarify 
this  point.  However,  exceptions  in  the 
ofieration  of  the  Guidance  may  be  made 
with  respect  to  foreign  species  as 
explained  in  the  discussions  below. 

Issue  2  Two  commenters 
recommended  that  the  Service  recognize 
sustainable  use  as  a  reason  for  delisting 
species,  especially  when  the  listed 
status  of  the  species  conflicts  with  the 
recovery  and/or  management  program  of 
the  nation  where  the  species  occurs. 
Both  referred  primarily  to  delisting  of 
foreign  species,  such  as  the  Namibian 
cheetah  and  Nile  crocodile.  One 
commenter  considered  inclusion  of 
delisting  in  Tier  2.  albeit  at  a  low  level 


witnin  i  ler  j.,  an  improvement  over 
Listing  Priority  Guidance  of  FTs  1996 
and  1997.  The  other  suggested  assigning 
delisting  activities  to  Tier  1  or  at  least 
the  highest  priority  of  Tier  2. 

Service  response:  The  Service 
recognizes  the  conservation  benefits  of 
delisting  activities  for  domestic  and 
foreign  species  and  recognizes  that,  with 
regard  to  foreign  game  sf)ecies,  fees  from 
trophy  hunters  can,  in  some  cases. 

[irovide  economic  incentives  for 
andowners  to  maintain  healthy 
Eopulations  of  game  species.  It  should 
B  noted,  however,  that  several  foreign 
big  game  species  are  listed  under  the 
Act  and  import  permits  have  not  been 
issued  for  hunting  trophies  for  species 
listed  as  endangered   A  large  percentage 
of  international  hunters  are  Americans 
who  might  invest  in  the  hunting 
program  if  the  species  were  not  listed 
and  import  was  permitted. 

However,  the  Service  disagrees  that 
delisting  should  be  the  highest  priority 
of  Tier  2.  although  for  some  foreign 
species  it  will  be  a  higher  priority. 
Furthermore,  placing  delisting  activities 
ahead  of  emergency  Usting  actions  (Tier 
1),  as  suggested  by  the  commenter.  is 
contrary  to  the  intent  of  section  4  of  the 
Act.  With  limited  resources,  the  Service 
must  prioritize  among  the  various 
listing  activities.  The  Service  has  placed 
highest  priority  on  emergency  listing 
actions  since  those  actions  may  mean 
the  difference  between  extinction  and 
existence.  The  Service  will  not  place 
any  listing  actions  over  emergency 
listing  actions 

The  Service  recognizes  that  listing, 
reclassifying  from  endangered  to 
threatened,  and  delisting  actions  for 
foreign  species  are  different,  as  the 
conservation  benefits  of  those  actions 
will  be  different  than  for  domestic 
species  (species  with  a  range  that 
includes  the  United  States).  The  Service 
has  placed  delisting  at  the  end  of  Tier 
2  for  domestic  species,  because  the 
conservation  benefits  of  delisting  are 
indirect.  For  foreign  species, 
particularly  when  trade  is  a  factor 
affecting  the  status  of  a  species,  the 
Service  will  also  take  into  consideration 
the  international  legal  status  of  the 
species.  Thus,  for  species  listed  in 
Appendix  II  of  the  Convention  on 
International  Trade  in  Endangered 
Species  (CITES),  an  alignment  of  their 
listing  status  under  the  Act  should  be 
evaluated  There  may  be  species  listed 
in  CITES  Appendix  II  (which  allows  for 
regulated  trade  that  is  not  detrimental  to 
the  survival  of  the  species),  for  which 
there  can  be  potential  conservation 
benefits  of  such  trade,  such  as  when 
such  trade  is  part  of  the  management 
plan  of  the  country  of  origin.  In  such 


cases,  listing  under  the  Act  as 
endangered,  which  prohibits  such  trade, 
may  have  potential  conservation 
detriment  for  some  species.  Certainly, 
the  United  States  should  endeavor, 
when  possible,  to  recognize  the 
conservation  programs  of  foreign 
countries,  when  based  on  sound 
science. 

The  Service  placed  delisting  at  the 
end  of  Tier  2  because  the  conservation 
benefits  of  delisting  are  indirect.  The 
Service  expends  its  limited  resources  to 
conserve  imperiled  species  through 
final  listing  actions,  resolving  the 
conservation  status  of  candidates, 
including  new  proposals  for  listing,  and 
processing  petition  findings  These 
actions  are  vital  to  the  continued 
existence  of  imperiled  species  and  are 
important  in  the  protection  of  the 
habitats  upon  which  those  species 
depend.  The  Service  has  determined 
that  the  above  actions  should  receive 
higher  priority  than  delisting  activities. 
The  Service  acknowledges  its 
responsibilities  to  delist  and  reclassify 
qualified  species  and  plans  on 
completing  a  small  number  of  these 
activities  in  FY  1998  The  President's 
FY  1999  budget  request  would  fund 
delisting  and  reclassification  from 
endangered  to  threatened  status  under 
the  recovery  subactivity  for  domestic 
species  and  under  the  Permits/CITES 
subactivity  for  foreign  species;  the 
President's  budget  would  also  remove 
delistings  and  reclassifications  from 
endangered  to  threatened  status  from 
the  listing  cap  If  these  aspects  of  the 
President's  budget  are  enacted,  delisting 
and  reclassification  from  endangered  to 
threatened  will  no  longer  be  in  direct 
competition  for  funding  with  other 
listing  activity  and  will  be  removed 
from  this  Listing  Priority  Guidance. 

Issue  3:  It  is  disingenuous  for  the 
Service  to  claim  that  the  $5.19  million  . 
appropriated  by  Congress  for  the  listing 
program  in  FY  1998  falls  far  short  of  the 
resources  needed  to  completely 
eliminate  the  listing  backlogs  when  that 
was  all  that  the  Department  of  the 
Interior  requested  for  the  listing 
program,  and  further,  the  Department 
specifically  requested  a  listing  cap. 
Therefore,  the  Service  has  failed  to 
justify  the  proposed  guidance. 

Response:  Tne  President's  budget 
request  for  the  entire  endangered 
species  program  for  FY  1998  was  $80 
million.  This  budget  request  was 
significantly  greater  than  the  FY  1997 
enacted  budget  of  $68  million  due  to 
considerable  workload  facing  the 
Service  throughout  the  entire 
endangered  species  program.  As  stated 
previously  in  this  notice,  listing  is  not 
the  only  responsibility  the  Service  has 
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under  the  Act   For  instance,  over  300 
species  await  recovery  plans,  while 
approximately  900  formal  section  7 
consultations,  which  are,  by  regulation, 
to  be  completed  within  90  davs.  will  be 
due  in  FY  1998,  and  200  HCP  applicants 
are  awaiting  technical  assistance  and 
permit  review  and  issuance, 
Con.'iequently.  the  Presidents  FY  1998 
request  for  increased  funding  for  the 
endangered  spe<:,:ies  programs  was 
focused  on  section  7  consultation, 
HCPs.  and  recoven,-  rather  than  listing. 
Moreover,  given  the  recent  histop,'  of  the 
hsting  budget,  the  FY  1998  request  for 
listing  was  based  on  a  realistic 
assessment  of  the  level  of  funding  that 
might  be  obtained. 

"The  listing  budget  has  always  been 
subject  to  a  cap,  in  the  sense  that 
Congressional  committee  reports 
allocate  a  certain  amount  of  funds,  and 
no  more,  to  the  listing  program.  For  FT 
1998.  the  Department  of  the  Interior 
requested  that  Congress  include  the 
amount  of  funding  available  to  listing 
on  the  face  of  the  appropriations  law  to 
further  clarify  Congress'  intent  that  the 
Ser\'ice  not  be  able  to  divert  funding  to 
listings  from  other  programs.  Moreover, 
the  Service's  budget  justification  to 
Congress  made  clear  that  the  requested 
funding  would  not  be  sufficient  to 
eliminate  the  listing  backlog  in  FY  1998, 
particularly  with  regard  to  the 
designation  of  critical  habitat.  Congress 
could  have  chosen  to  provide  additional 
funding  and'or  earmark  funding  for 
critical  habitat  designation,  but  did  not 
do  so. 

The  President's  budget  for  FY  1999 
seeks  a  $1,7  million  increase  for  listing 
activity.  The  FY  1999  budget  also  moves 
delisting  and  reclassification  to  recovery 
since  these  activities  are  the  end  point 
of  the  recovery  process 

Issue  4  The  proposed  listing  priority 
guidance  is  not  based  on  sound  science. 
Critical  habitat  determinations  should 
have  a  higher  priority  than  witiidrawals. 
delistings,  and  reclassifications,  which 
offer  no  direct  conservation  benefits  for 
listed  species.  Tier  2  should  include 
listing  decisions,  critical  habitat 
designations,  and  listing  proposals  for 
species  with  high,  imminent  threats: 
Tier  3  should  prioritize  other  species 
based  on  the  September  l'^83  listing 
priority  guidance;  and  Tier  4  should 
include  downlisting.  delisting, 
withdrawals,  and  other  n  on -protective 
actions. 

Response:  The  Service  disagrees  with 
the  assertion  that  the  proposed  listing 
priority  guidance  is  not  based  on  sound 
biological  considerations,  and  remains 
firm  in  its  belief  that  designation  of 
critical  habitat  generally  provides  little 
or  no  additional  conservation  benefits 


beyond  those  provided  by  the 
consultation  provisions  of  section  7  and 
the  prohibitions  of  section  9,  while  the 
cost  of  designation  is  generally  high. 
The  Service  will  continue  to  determine 
whether  critical  habitat  is  prudent  or 
not  prudent  at  the  time  a  species  is 
listed  (Tier  2)  by  determining  whether 
designation  of  cntical  habitat  would 
provide  marginal  benefit  and.  if  so, 
weighing  that  benefit  against  any  risks 
caused  or  increased  by  designation. 
However,  any  rulemaking  resulting  from 
a  "prudent"  determination  will  remain 
the  Service  s  lowest  priority  because, 
even  where  there  is  benefit  to  the 
species,  it  is  generally  very  slight.  The 
fisting  of  a  species,  on  the  other  hand, 
provides  an  array  of  generally 
applicable  prohibitions  and  protections, 
including  the  prohibition  of  agency 
actions  causing  )eopardy 

The  Service  has  determined  that 
inclusion  of  a  limited  number  of         ' 
delisting  and  reclassification  actions  in 
Tier  2  is  justified.  Although  indirect, 
conservation  benefits  to  individual 
species  and  the  endangered  species 
program  are  significant.  As  long  as  a 
species  remains  on  the  endangered  and 
threatened  lists.  Service  funds  are 
expended  for  ongoing  conservation 
activities,  including  reviewing  and 
permitting  activities  associated  with 
habitat  conservation  plans  and  other 
regulated  activities  pursuant  to  section 
10  of  the  Act,  Similarly,  the  Service 
must  expend  funds  engaging  m 
consultations  with  other  Federal 
agencies  under  section  7  of  the  Act. 
Resources  currently  devoted  to  these 
activities  could  be  redirected  to  other 
listed  species  more  deserving  of 
conservation  efforts.  Further,  the 
primary  objective  of  the  .^ct  is 
recovering  species  and  removing  them 
from  the  lists.  Once  it  is  determined  that 
the  ,*ict's  protections  are  no  longer 
appropriate,  it  is  important  that 
delisting  or  reclassification  proceed, 
particularly  where  listing  creates  an 
unwarranted  management  burden. 

In  addition  to  allowing  the  Service  to 
direct  resources  to  activity  with  greater 
conservation  benefit,  delisting  a  species 
or  reclassifying  a  species  from 
endangered  to  threatened  and  issuing  a 
special  rule  also  can  prtn  ide  regulatory 
relief  to,  and  thus  reduce  the  expenses 
of,  other  Federal  agencies  as  well  as 
State  and  pnvate  entities  For  instance, 
following  delisting  of  a  species.  Federal 
agencies  are  no  longer  required  to 
consult  under  section  7  on  Federal 
activities  In  addition,  the  prohibitions 
and  permit  requirements  of  sections  9 
and  10.  respec^tively,  which  apply  to 
both  public  and  private  entities,  are 
eliminated.  Thus,  delisting  and 


reclassification  not  only  reduces  Service 
expenditures,  but  it  has  the  added 
benefit  of  relieving  urmecessary 
restrictions  and  burdens  on  States  and 
private  citizens,  and  may  increase 
public  support  for  the  endangered 
species  program. 

While  the  primary  focus  of  the  FY 
1998  Listing  Priority  Guidance  will 
remain  adding  species  to  the 
endangered  and  threatened  lists,  when 
appropriate,  the  Service  believes  that  a 
small  number  of  delisting  and 
reclassification  actions  is  critical  to  the 
integrity  of  the  Act.  The  Service  would 
process  delisting  or  reclassification 
actions  as  appropriate  and  probably  no 
more  than  10-12  species  during  FY 
1998,  as  compared  to  approximately  170 
proposed  and  final  listing  actions, 
provided  it  is  allowed  to  follow  the 
Listing  Priority  Guidance. 

Pub.  L.  104-6  rescinded  $1.5  million 
from  the  Ser\'ice's  FY  1995  listing 
budget  and  expressly  prohibited  the 
expenditure  of  the  remaining  funds  for 
final  listing  and  critical  habitat 
determinations  but  did  not  prohibit 
delisting  and  downlisting  activities.  At 
the  time  the  Pub.  L.  was  enacted,  the 
Service  was  working  on  several 
delisting  and  reclassification  actions. 
For  instance,  on  Jime  30,  1995,  shortly 
after  the  moratorium  and  rescission,  the 
Service  published  in  the  Federal 
Register  (60  FR  34406)  a  notice  of  intent 
to  dehst  the  American  peregrine  falcon. 
Considerable  status  information  was 
received  from  the  public  as  a  resuh  of 
the  notice.  However,  development  of  a 
delisting  proposal  ceased  when  the 
listing  program  ran  out  of  funds  and  the 
entire  program  was  shut  dowm.  The 
Service  expects  to  proceed  with  this 
delisting  proposal  in  FY  1998. 
Completing  this  delisting  is  a  high 
priority  for  the  Service.  'The  Dismal 
Swamp  shrew  is  another  species  that 
the  Service  anticipates  delisting  soon. 
Other  delistings  actions  expected  to 
proceed  in  FY  1998  include  the 
Columbian  white-tailed  deer  (Roseburg 
population),  Hoover's  wooly  star  (a 
plant),  the  Tinian  monarch,  and 
possibly  one  or  two  other  domestic 
species.  The  Service  estimates  that 
approximately  $300,000  to  $400,000  of 
the  $5.19  million  listing  budget  \*'ould 
be  necessary  in  FY  1998  to  proceed  with 
delisting  activities  for  these  five  species 
in  addition  to  the  delisting  and 
reclassification  activities  for  a  small 
number  of  other  species.  It  should  be 
noted  that  recovery  actions  and  the 
gathering  of  information  for  use  in  the 
evaluation  of  delisting  actions  is  fimded 
from  the  Service's  Recovery  budget 
allocation,  and  not  from  the  Listing 
allocation.  Therefore,  the  only  funding 
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fruin  Ihti  Listing  aUocatiuu  li.  lur  u\t; 
preparation  and  processing  of  proposed 
and  final  delisting  actions. 

The  costs  associated  with  retaining 
these  species  on  the  endangered  and 
threatened  lists  are  significant.  Section 
18  of  the  Act  requires  that  the  Service 
annually  report  reasonably  identifiable 
Federal  and  State  e.xpenditures  for  the 
conservation  of  listed  species. 
Expenditures  include,  but  are  not 
limited  to.  activities  such  as  research, 
recovery  (including  grants  to  the  States 
under  section  6  of  the  Act),  land 
acquisition,  consultation  under  section 
7  of  the  Act.  permitting  under  section 
10.  and  law  enforcement,  to  the  extent 
such  activities  can  be  attributed  to 
particular  listed  species.  According  to 
the  most  recent  expenditures  report, 
Federal  and  State  Endangered  Species 
Expenditures.  Fiscal  Year  1994  (U.S. 
Fish  and  Wildlife  Service.  October 
1997).  the  Service  spent  a  total  of 
approximately  $1.2  million  on 
conservation  activities  for  the  five 
species  identified  above  (American 
peregrine  falcon.  Dismal  Swamp  shrew. 
Columbian  white-tailed  deer.  Tinian 
monarch,  and  Hoover's  wooly  star). 
Non-Service  Federal  agencies  expended 
$1.7  million  on  these  species,  bringing 
the  total  identifiable  Federal 
expenditures  to  nearly  $3  million. 
While  it  is  likely  that  fewer  resources 
were  devoted  to  recovery  of  these 
sj)ecies  in  more  recent  years,  as  recovery 
neared  completion,  expenditures 
associated  with  section  7  and  section  9 
typically  increase  as  a  species  becomes 
more  abundant.  Consultations  on 
Federal  projects  will  continue  to  be 
necessary  as  long  as  these  species  are 
listed.  The  American  peregrine  falcon 
has  made  a  dramatic  recovery  since  its 
listing  in  1970;  with  more  than  1184 
pairs  currently  in  the  wild,  it  has  more 
than  doubled  the  overall  recovery  goal 
of  456  pairs.  The  species  occurs  in 
nearly  every  State,  and  the  eventual 
delisting  will  assist  in  reducing  the 
section  7  consultation  workload.  At 
least  50  formal  consultations  were 
conducted  for  this  species  in  1996  and 
1997.  Even  the  Hoover's  wooly-star. 
which  has  a  much  more  limited  range, 
required  7  formal  consultations  in  1996 
and  1997  The  sooner  these  species  can 
be  removed  from  the  endangered  and 
threatened  lists,  the  sooner  associated 
resources  can  be  redirected  to  other 
listed  species. 

The  Service  expects  to  reclassify  from 
endangered  to  threatened  some  foreign 
species  or  populations  that  are  currently 
listed  in  CITES  Appendix  II.  for  which 
the  United  States  listing  under  the  Act 
prohibits  commercial  imports.  The 
existing  prohibition  is  seen  by  some 


range  Luuiitries  as  potentially 
undermining  their  conservation  and 
management  programs.  After  evaluating 
the  conservation  status  of  the  species, 
and  assessing  the  scientific  basis  of 
those  management  programs  and  the 
potential  conservation  benefits  of 
continued  trade  pursuant  to  CITES 
Appendix  11.  the  Service  expects  to:  (1) 
reclassify  from  endangered  to 
threatened  the  yacare  caiman,  with  a 
special  rule  to  allow  trade  in  parts  aoid 
products  that  comply  with  CITES 
tagging  and  other  requirements  for  the 
species  (the  species  has  never  been 
included  in  CITES  Appendix  I);  (2) 
reclassify  from  endangered  to 
threatened  those  populations  of  the 
vicufia  that  are  listed  in  CITES 
Appendix  II,  with  a  special  rule  to  allow 
trade  in  parts  and  products  only  if  they 
comply  with  all  CITES  requirements  for 
tl^  species;  and  (3)  consider  the 
reclassification  from  endangered  to 
threatened  of  certain  captive-bred 
populations  of  both  Morelet's  crocodile 
and  the  Asian  bonytongue  fish,  that  are 
treated  as  Appendix  II  species,  as  part 
of  approved  CITES  captive  breeding 
programs.  Although  not  all  species  for 
which  CITES  allows  commercial  trade 
should  be  reclassified  under  the  Act.  the 
Service  intends  to  take  CITES  status  into 
consideration.  The  Service  also  plans  to 
finalize  its  review,  pursuant  to  a 
petition,  of  the  biological  status  of  the 
cheetah  to  determine  if  it  qualifies  for 
reclassification  from  endangered  to 
threatened. 

The  inclusion  of  withdrawals  of 
proposed  listings  in  Tier  2  is  reasonable. 
As  stated  in  the  FY  1997  Listing  Priority 
Guidance,  it  is  appropriate  to  process  a 
withdrawal  notice  on  a  proposed  listing 
if  that  course  of  action  is  found  to  be 
appropriate  and  is  based  on  a  review  of 
the  proposed  listing  conducted  in 
accordance  with  the  listing  priority 
guidance.  The  resolution  of  regulatory 
uncertainty  that  comes  with  a 
withdrawal  notice,  the  fact  that 
publication  of  the  notice  is  a  relatively 
small  component  of  the  total  cost 
invested  in  the  decision,  and  the  fact 
that  a  withdrawal  under  section 
4(b)(6)(A)(i)(IV)  eliminates  the  legal 
liability  under  the  time  frames  of 
section  4(b)(6)(A),  all  justify  the 
placement  of  this  activity  in  Tier  2. 
Preparation  of  withdrawals  require 
relatively  limited  resources  beyond  that 
required  to  complete  the  final  listing 
status  evaluation  of  the  proposed  action. 
Some  proposed  listings  are  withdrawn 
as  a  result  of  the  implementation  of 
Candidate  Conservation  Agreements 
developed  to  conserve  the  species  prior 
to  its  listing.  While  processing. of  the 


notice  withdrawing  the  proposed  rule  is 
charged  to  the  Listing  budget,  any 
funding  associated  with  development  or 
implementation  of  the  Conservation 
Agreement  is  charged  to  a  separate 
Candidate  Conservation  budget. 

Issue  5.  Several  commenters  contend 
that  the  Service  lacks  any  authority  to 
implement  the  proposed  Listing  Priority 
Guidance  and  that  it  may  not  be  used  by 
the  Service  to  avoid  its  mandatory  duty 
to  designate  critical  habitat  or  take  other 
actions  on  species.  Further,  it  provides 
no  deadlines  by  which  tho  Service  must 
take  listing  or  critical  habitat  actions 
under  any  of  the  tiers,  ignonng  explicit 
deadlines  set  by  Congress.  One 
commenter  cited  several  court  rulings 
that  found  the  Service's  Listing  Priority 
Guidance  invalid  because  it  attempted 
to  turn  the  Service's  mandatory  duties 
under  the  Act  into  indefinite  extensions 
of  time. 

Response:  These  commenters 
fundamentally  misunderstand  the 
purpose  of  the  Listing  Priority  Guidance 
and  the  relationship  between 
substantive  law,  such  as  the  Act,  and 
the  annual  appropriation  of  funds 
necessary  to  implement  the  law.  The 
lack  of  deadlines  in  the  Listing  Priority 
Guidance  is  entirely  appropriate,  as  the 
Listing  Priority  Guidance  is  not  meant 
to  replace  the  deadlines  of  the  Ac1. 
Those  deadlines  are  binding  on  the 
Service;  the  Service  must  comply  with 
them  to  the  extent  that  it  can  do  so 
within  the  limits  of  its  appropriated 
funds.  See  the  discussion  of  Fhjb.  L. 
105-83  above. 

Contrary  to  the  assertions  of  these 
commenters,  simply  inserting  deadlines 
into  the  Listing  Priority  Guidance  would 
serve  no  purpose.  If  lack  of  funds  render 
it  impossible  for  the  Service  to  meet  all 
of  the  Act's  deadlines,  the  Service  must 
take  the  required  actions  as  soon  as 
appropriated  funds  make  it  possible  to 
do  so.  Thus,  if  the  Listing  Priority 
Guidance  included  deadlines  different 
than  those  of  the  Act.  those  deadlines 
would  be  no  more  enforceable  that  the 
Act's  deadlines  if  the  available  funds 
prove  insufficient.  Conversely,  the  fact 
that  deadlines  arbitrarily  set  in  the 
Listing  Priority  Guidance  had  not 
passed  would  not  excuse  the  Service's 
failure  to  comply  with  the  Act's 
deadlines  if  the  Service  had  sufficient 
available  funds  to  take  the  actions 
before  the  time  specified  in  the  Listing 
Priority  Guidance. 

As  one  commenter  notes,  while  some 
courts  have  looked  no  further  than  the 
fact  of  the  Service's  violation  of  a 
particular  deadline,  other  courts  that 
have  looked  at  the  larger  picture  have 
held  that  the  Listing  Priority  guidance  is 
a  reasonable  method  of  prioritization, 
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and  allowed  the  Service  to  follow  the 
Guidance  in  coming  into  compliance 
with  the  Act.  For  example,  in  Forest 
Guardians  v.  Babbitt.  No.  CIV  97-0453 
JC/DJS  (D.N.M.  Oct.  23,  1997),  the  court 
deferred  to  the  Listing  Priority 
Guidance's  treatment  of  critical  habitat 
designation  for  the  siiver\  minnow: 
"The  court  is  persuaded  by  the  recent 
cases  that  have  deferred  to  the 
Secretary's  Hsting  priority 
system.   *   *   *  The  Court  is  also  moved 
by  the  prudential  argument  advanced  by 
the  Secretary.  If  the  Service  is  forced  to 
designate  a  critical  habitat  for  the 
silvery  minnow  in  the  wake  of  the 
budgetary  constraints,  other  species 
•   *   *  may  lose-out  on  the  ESA's 
protections.*   *   *  Deferring  to  the 
Secretary's  listing  priority  is  also 
consistent  with  the  overarching 
purposes  of  the  ESA — maximizing 
species  protection  and  reversing  the 
trends  of  extinction."  Slip  op  at  4-5. 
Such  decisions  recognize  that  the 
Service  did  not  receive  sufficient 
hinding  in  FYs  1996.  1997,  or  1998  to 
allow  it  to  comply  with  all  the 
mandated  time  frames  under  section  4 
of  the  Act  and  that  it  was  legally 
prohibited  by  the  listing  moratorium 
from  expending  funds  to  accomplish 
certain  of  those  activities  for  over  a  year. 
Consequently,  the  Service  developed  a 
rational  system  for  setting  priorities  that 
is  most  consistent  with  the  purposes  of 
the  Act  and  makes  most  efficient  use  of 
limited  funding  as  the  Service  manages 
it  way  out  of  the  significant  Usting 
backlog  that  was  created  by  the 
moratorium  and  funding  rescission. 

Issue  6:  By  placing  candidate  species 
conservation  status  determinations  over 
processing  of  petitions,  the  proposed 
Guidance  effectively  eliminates  the 
petition  process.  Unless  a  petitioned 
species  faces  an  emergency,  it  will  not 
be  addressed.  The  Listing  Priority 
Guidance  directs  the  Service  to 
complete  listing  determinations  for 
candidates  species,  for  which  the  Act 
mandates  no  deadlines,  over  making 
determinations  for  petitioned  species, 
which  have  explicit  mandatory  90-day 
and  12-month  deadlines. 

Response:  The  Service  disagrees  that 
the  Listing  Priority  Guidance  effectively 
eliminates  the  petition  process.  The 
development  of  proposals  for  candidate 
species  and  the  processing  of  petitions 
are  both  included  in  Tier  2.  reflecting 
the  Service's  expectation  of  making 
significant  headway  in  eliminating  the 
substantial  petition  backlog  during  FY 
1998  Within  Tier  2.  the  Service  has 
given  the  highest  pnontv'  to  the 
finalization  of  proposals  and  new 
proposals  for  candidate  species  because 
the  Service's  most  immediate  concern  is 


to  initiate  and  finalize  protection  for  the 
most  imperiled  candidate  species.  The 
Service  also  is  still  subiect  to  the  Fund 
for  .Animals  settlement  agreement. 
which  requires  resolution  of  the  status 
of  85  candidate  species  by  December  31, 
1998.  Thirty-five  were  addressed  in  FY 

1997,  39  have  been  addressed  so  far  in 
FY  1998  and  the  remaining  11  must  be 
completed  by  the  end  of  the  calendar 
year.  As  the  remaining  candidates  are 
addressed,  the  Service  Regions  will 
accelerate  the  pace  of  making  petition 
findings. 

The  Service  recognizes  the  need  to 
address  its  backlog  of  petitions  in  FY 

1998.  At  the  end  of  FY  1997,  thirty  12- 
month  petition  findings  were  due  or 
overdue  and  forty-seven  90-day  findings 
were  due  or  overdue,  in  addition  to  a 
finding  due  on  a  petition  to  add  3700 
foreign  species  to  the  lists.  The  actions 
requested  in  the  various  petitions 
include  listing,  delisting, 
reclassification,  and  designation  or 
revision  of  critical  habitat.  The  Service 
has  received  eight  petitions  thus  far  in 
FY  1998.  In  FY  1998.  each  region  vsrill 
assess  the  overdue  petitions  for  which  it 
has  the  lead  responsibiUty.  Overdue  12- 
month  findings  generally  will  be 
processed  before  processing  new.  non- 
emergency 90-day  findings  because  the 
Service  already  has  made  an  initial 
determination  that  listing  of  those 
species  may  be  warranted.  Completing 
the  status  reviews  for  these  species  and 
resolving  whether  or  not  listing  is 
warranted  will  be  a  high  priority.  For 
those  actions  deemed  warranted,  the 
Service  will  assign  the  species  a  listing 
priority  number  in  accordance  with  the 
1983  listing  priority  guidance  and  either 
develop  a  listing  proposal  or  designate 
the  species  a  candidate  with  a 
"warranted  but  precluded"  finding,  thus 
ensuring  it  receives  the  appropriate 
priority  for  listing  relative  to  other 
species.  Those  species  for  which  listing 
is  not  warranted  will  be  removed  from 
further  consideration.  Among  the 
petitions  awaiting  90-day  findings,  the 
Service  will  process  listing  petitions 
ahead  of  those  requesting  delisting  and 
reclassification  Petitions  relating  to 
critical  habitat  will  have  the  lowest 
priority 

Issue  7:  The  Service  needs  to  clarify 
what  a  candidate  species  is,  what 
activities  related  to  candidate  species 
are  given  pnority  over  petition  findings. 
and  how  petitions  will  be  assessed. 
Candidate  conservation  agreements 
must  take  a  lower  priority  than  statutory 
listing  actions 

Response  Species  are  added  to  the 
endangered  and  threatened  species  lists 
through  one  of  two  mechanisms.  The 
primary  mechanism  is  the  Service's  own 


candidate  assessment  process,  which 
accounts  for  the  initiation  of  most 
listing  proposals.  The  second 
mechanism  is  the  petition  process, 
which  supplements  the  Service's  own 
ongoing  assessment  process.  In  fact,  it  is 
not  unusual  for  the  Service  to  receive  a 
petition  to  list  a  species  that  is  already 
a  candidate  for  listing  or  a  petition 
requesting  another  action  that  the 
Service  is  already  actively  considering. 
Section  4(h)  of  the  Act  required  the 
Service  to  establish  and  publish  a 
ranking  system  to  assist  in  the 
identification  of  species  that  should 
receive  priority  review  for  listing. 
Pursuant  to  this  requirement,  the 
September  1983  Usting  priority 
guidelines  established  a  system  for 
prioritizing  species  for  listing  based  on 
magnitude  and  immediacy  of  threats. 
Once  the  Service  determines  that  a 
species  qualifies  for  listing  and  has 
sufficient  information  to  support  a 
proposal,  the  species  is  designated  a 
candidate  and  is  assigned  a  listing 
priority  number  in  accordance  with  this 
ranking  system. 

The  assessment  of  potential  candidate 
species  and  monitoring  of  species 
formally  designated  candidate  species 
do  not  receive  priority  over  processing 
of  petitions  because  the  Service's 
candidate  assessment  program  is  funded 
through  the  Service's  Candidate 
Conservation  appropriation,  not  the 
Listing  appropriation.  Similarly,  any 
early  conservation  activities,  including 
candidate  conservation  agreements, 
conducted  on  behalf  of  candidate 
species  are  funded  through  the 
Candidate  Conservation  appropriation. 
In  fact,  in  many  cases,  an  agency  other 
than  the  Service  takes  the  lead  in 
developing  candidate  conservation 
agreements.  Because  candidate 
assessment  and  conservation  activities 
do  not  compete  with  listing  funds  they 
do  not  factor  into  the  Listing  Priority 
Guidance  priority  system. 

Issue  8:  The  Service  should  clarify  its 
decision  criteria  for  emergency  listings. 

Response:  The  Service  will  consider 
the  need  for  emergency  Usting  any 
candidate  or  potential  candidate  and 
any  species  included  in  a  petition. 
Consistent  with  the  1983  listing  priority 
guidance,  any  petition  or  other 
dociunentation  that  demonstrates  such  a 
need  will  receive  the  highest  priority 
(Tier  1).  A  petition  must  substantiate 
that  the  immediacy  of  the  threats  to  the 
species  is  so  great  to  a  significant 
proportion  of  the  total  population  that 
the  normal  rulemaking  process 
(publishing  a  proposed  rule,  considering 
comments,  then  publishing  a  final  rule) 
would  be  insufficient  to  prevent  large 
losses  that  may  result  in  extinction. 
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Assessment  of  an  emergency  situation 
may  consider  the  number  of  individuals 
of  the  species  that  may  be  subject  to  the 
threats,  the  location  of  the  area 
threatened  in  proximity  to  the 
remaining  population,  or  other  pertment 
circumstances.  While  many  petitions 
that  the  Service  receives  request 
emergency  listing,  as  a  rule  they  fail  to 
meet  the  necessary  criteria.  Emergency 
situations  are  most  likely  to  exist  when 
a  species  has  a  very  limited  distribution 
and  a  major  portion  of  its  population  or 
its  habitat  is  under  immediate  threat  of 
loss.  Petitions  that  do  not  demonstrate 
that  an  emergency  exists  will  be 
considered  under  Tier  2. 

Issue  9:  The  proposed  guidance  does 
not  use  degree  of  threat  as  its  main 
driver,  nor  as  a  basis  for  missing  90-day 
petition  finding  deadlines. 
Consequently,  the  guidance  is  likely  to 
result  in  the  Service  focusing  substantial 
resources  on  species  that  are  facing 
lower  degree  of  threat,  as  will  occur 
when  the  Service  elevates  actions 
involving  a  less  biologically  imperiled 
candidate  spe<:ies  over  an  action 
involving  more  biologically  imperiled 
species  that  is  the  subject  of  a  petition. 
How  will  the  1983  listing  priority 
guidance  be  used  in  this  priority 
system? 

Response:  The  comment  is  primarily 
addressed  at  Tier  2.  which  includes 
flnalizing  determinations  on  pending 
proposals,  preparing  new  proposals  for 
candidate  species  (or  removing  species 
from  candidacy),  processing  petitions 
for  listing,  delisting  and  reclassification, 
and  processing  a  limited  number  of 
delisting  and  reclassification  actions. 
Although  the  Listing  Priority  Guidance 
describes  an  approach  to  prioritizing 
types  of  listing  actions,  the  underlying 
basis  for  the  Listing  Priority  Guidance  is 
the  1983  listing  priority  guidelines.  Now 
that  the  Service  nas  progressed  to  a 
more  balanced  listing  program,  it  can 
justify  assigning  all  of  the 
aforementioned  activities  to  the  same 
tier.  Inclusion  within  the  same  tier 
provides  the  Service  greater  ability  to 
apply  the  1983  listing  priority 
guidelines.  The  majority  of  proposals 
awaiting  final  determinations  include 
species  with  high  level  threats: 
therefore,  finalization  of  these  rules  is  a 
high  priority  Preparing  proposals  for 
candidates  with  high  level  threats  also 
is  a  high  priority.  Processing  of  (wtitions 
to  list  species  that  appear  to  face  high 
level  threats  will  have  a  lower  but 
relatively  comparable  priority.  Among 
the  petitions,  each  Service  Region  will 
screen  all  overdue  petitions  for  which  it 
has  the  lead  to  identify  any  that  may 
face  relatively  high,  imminent  threats. 
Unless  certain  petitions  awaiting  QO-day 


findings  appear  to  warrant  immediate 
action,  such  as  in  the  case  of  a  species 
with  limited  distribution  facing  a  high 
level  of  threats,  those  petitions  awaiting 
12-month  findings  generally  will  have 
priority  over  those  awaiting  90-day 
findings,  since  the  Service  has  already 
made  an  initial  determination  that  the 
petition  contained  substantial 
information  indicating  listing  may  be 
warranted.  If  the  12-month  analysis 
results  in  a  finding  that  listing  is 
warranted,  the  species  will  be  assigned 
a  listing  priority  number  in  accordance 
with  the  1983  guideUnes  and, 
depending  on  the  priority,  will  be 
proposed  for  listing  or  designated  a 
"warranted  but  precluded"  candidate. 
Monitoring  of  these  candidates  will  be 
accomplished  using  the  Candidate 
Conservation  appropriation,  not  the 
Listing  appropriation.  Processing  90-day 
findings  for  species  for  which  the  initial 
review  indicates  a  lower  urgency  will 
have  a  lower  priority.  However,  the 
Service  wishes  to  emphasize  its  intent 
to  make  significant  progress  in  reducing 
the  total  number  of  overdue  90-day  and 
12-month  findings,  provided  it  is 
allowed  to  follow  its  Listing  Priority 
Guidance.  Delisting  actions,  including 
processing  of  petitions  for  delisting  and 
reclassifications  from  endemgered  to 
threatened,  have  the  lowest  priority  in 
Tier  2.  as  explained  in  other  sections  of 
this  notice. 

Issue  10:  The  Listing  Priority 
Guidance  should  not  be  allowed  to 
intrude  on  the  listing  process  because 
Congress  has  provided  the  "warranted 
but  precluded"  designation  to  handle 
limited  resources. 

Response:  The  "warranted  but 
precluded"  designation  in  the  Act 
applies  specifically  to  species  subject  to 
petitions  for  which  the  Service  has 
found  that  the  requested  action  is 
warranted  but  an  immediate  proposal  is 
precluded  by  other  higher  priority 
listing  actions.  However,  the  Service's 
listing  process  is  not  limited  to 
consideration  of  species  under  petition. 
The  Service  also  actively  reviews  other 
species,  identified  through  its  own 
initiative,  that  may  warrant  the  Act's 
protection.  Once  the  Service  determines 
that  listing  a  species  is  warranted, 
regardless  of  whether  it  is  the  subject  of 
a  petition,  it  determines  the  species' 
priority  for  listing  in  accordance  with 
the  1983  listing  priority  guidance. 
Therefore,  the  Service  effectively 
considers  all  candidate  species  as 
species  for  which  listing  is  "weirranted 
but  precluded."  This  approach 
expressly  ensures  that  the  degree  of 
threat  the  species  faces  drives  the 
urgency  of  a  proposed  listing,  regardless 
of  whether  the  species  is  subject  to  a 


petition  or  is  a  candidate  identified  by 
the  Service.  This  avoids  a  situation 
where,  simply  by  virtue  of  a  species 
being  the  subject  of  a  petition,  it  takes 
priority  over  non-petitioned  species  in 
greater  need  of  timely  protection. 

Issue  n.  The  FY  1998-99  Listing 
Priority  Guidance  appears  to  propose 
the  same  priority  system  for  p)etitions 
embodied  in  the  FY  1997  Listing 
Priority  Guidance.  Clarify  how  they 
differ. 

Response:  The  order  of  priorities  in 
the  FY  1998-1999  Listing  Priority 
Guidance  is  very  similar  to  that  of  the 
FY  1997  guidance  in  that  finalizing 
outstanding  proposals  and  preparing 
new  proposals  for  candidate  species 
will  be  con.sidered  ahead  of  processing 
petitions.  However,  the  FY  1998-99 
Guidance  differs  from  the  FY  1997 
Guidance  in  that  petition  processing  has 
been  elevated  to  Tier  2  along  with 
finalization  of  proposals,  processing 
new  listing  proposals,  and.  as  the  lowest 
priority  in  Tier  2.  a  limited  number  of 
reclassification  and  delisting  actions. 
Placing  petition  processing  within  the 
same  tier  as  these  other  activities  in 
effect  elevates  their  consideration 
within  the  whole  prioritization  scheme 
and  provides  the  Service  Regions  greater 
latitude  to  process  petitions 
simultaneous  with  other  actions  in  Tier 
2.  Under  this  Guidance,  the  Service  will 
focus  on  screening  petitions  to  identify 
those  that  appear  most  likely  to  include 
a  potentially  nigh  priority  candidate  and 
process  those  along  with  proposing 
candidates.  Therefore,  the  Listing 
Priority  Guidance  for  FY  1998-99 
differs  from  the  FY  1997  Guidance  in 
that  the  Service  expects  to  place  a  much 
greater  emphasis  on  addressing  overdue 
petitions  in  FY  1998. 

Final  Listing  Priority  Guidance  for 
Fiscal  Years  J  998  and  1999 

To  address  the  biological,  budgetary, 
and  administrative  issues  noted  above, 
the  Service  issues  the  following  listing 
priority  guidance  for  FYs  1998  and 
1999.  As  with  the  Final  Listing  Priority 
Guidance  for  FY  1997  issued  December 
5.  1996  (extended  on  October  23.  1997). 
this  guidance  supplements,  but  does  not 
replace,  the  1983  listing  priority 
guidelines,  which  were  silent  on  the 
matter  of  prioritizing  among  different 
types  of  listing  activities. 

As  noted  above,  the  Department  of  the 
Interior's  FY  1998  appropriation 
provides  no  more  than  $5.19  million  for 
the  Service's  endangered  sp>ecies  listing 
program.  The  $5.19  million  budget  for 
all  listing  activities  (both  foreign  and 
domestic)  will  fall  far  short  of  the 
resources  needed  to  completely 
eliminate  the  Usting  backlogs  in  FY 
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1998  Therefore,  some  form  of 
prioritization  is  still  necessary,  and  the 
Service  will  implement  the  following 
listing  pnontv  guidance  in  FY  1998  and 
FY  1999. 

The  following  sections  descnbe  a 
three-tiered  approach  that  assigns 
relative  pnorities,  on  a  descending 
basis,  to  listing  actions  to  be  carried  out 
under  section  4  of  the  Act.  The  1983 
listing  priority  guidelines  will  continue 
to  be  used  to  set  priorities  among 
species  within  types  of  listing  activities. 
In  order  to  continue  to  move  toward  a 
more  balanced  listing  program,  the 
Service  will  concurrently  undertake 
listing  actions  in  Tiers  1  and  2  dunng 
FY  1998  with  its  listing  budget  of  $5.1^ 
million.  As  the  Service  informed 
Congress  in  its  budget  justification, 
critical  habitat  designations  (Tier  3 
actions)  during  FY  1998  should  not  be 
expected  The  FY  1998  listing 
appropriation  is  only  sufficient  to 
support  high-pnority  listing  proposals 
and  final  determinations,  petition 
processing  activities,  and  a  minimal 
number  of  high  priority  delisting/ 
reclassification  actions.  A  single  critical 
habitat  designation  could  consume  up 
to  twenty  f)ercent  of  the  total  listing 
appropriation,  thereby  disrupting  the 
Ser\'ice's  biologically  based  pnorities. 
Higher  pnontv  listing  actions  (Tiers  1 
and  2)  provide  the  greatest  amount  of 
protection  for  imperiled  species  while 
making  the  most  efficient  use  of  limited 
resources. 

Completion  of  emergency  listings  for 
species  facing  a  significant  risk  to  their 
well-being  remains  the  Ser\ice's  highest 
priority  (Tier  1)  Processing  final 
decisions  on  pending  proposed  listings, 
the  resolution  of  the  conservation  status 
of  species  identified  as  tandidates 
(resulting  in  a  new  proposed  rule  or  a 
candidate  removal),  processing  90-day 
or  12-month  administrative  findings  on 
petitions,  and  undertaking  a  limited 
number  of  delisting/reclassification 
activities  are  assigned  to  Tier  2.  Third 
priority  is  the  processing  of  petitions  for 
critical  habitat  designations  and  the 
preparation  of  proposed  and  final 
critical  habitat  designations;  these 
actions  generally  provide  little  or  no 
added  conser\'ation  benefit  and  are 
therefore  assigned  lowest  priority  (Tier 
3). 
Tier  1 — Emergency  Listing  Actions 

The  Service  will  immediately  process 
emergency  listings  for  any  species  of 
fish,  wildlife,  or  plant  that  faces  a 
significant  and  imminent  risk  to  its 
well-being  under  the  emergency  listing 
provisions  of  section  4(bK7)  of  the  Act. 
This  would  include  preparing  a 
proposed  rule  to  list  the  species.  The 


Service  will  conduct  a  preliminary 
review  of  every'  f>«tition  that  it  receives 
to  list  a  species  or  reclassify  a 
threatened  species  to  endangered  in 
order  to  determine  whether  an 
emergency  situation  exists.  If  the  imUai 
review  indicates  an  emergency 
situation,  the  action  will  be  elevated  to 
Tier  1  and  an  emergency  rule  to  list  the 
species  will  be  prepared  Emergency 
listings  are  effective  for  240  days.  A 
proposed  rule  to  list  the  spec.ies  is 
usually  published  at  the  same  time  as  an 
emergency  rule.  If  the  initial  review 
does  not  indicate  that  emergency  listing 
is  necessary-,  processing  of  the  petition 
will  be  assigned  to  Tier  2  as  discussed 
below. 

Tier  2 — Processing  Final  Decisions  on 
Proposed  Listings;  Resolving  the 
Conservation  Status  of  Candidate 
Sp)ecies  (Resulting  in  a  new  Proposed 
Rule  or  a  Candidate  Removal), 
Processing  Administrative  Findings  on 
Petitions  to  Add  Species  to  the  Lists  and 
Petitions  To  DeUst  or  Reclassify  Species; 
and  Delisting  or  Reclassifying  .Actions 

The  majonty  of  the  unresolved 
proposed  sf)eaes  face  high-magnitude 
threats.  Focusing  efforts  on  completing 
final  determinations  provides  maximum 
conservation  b>enefits  to  those  species 
that  are  in  greatest  need  of  the  Act  s 
protections  As  proposed  listings  are 
reviewed  and  processed,  they  will  \ye 
completed  through  publication  of  either 
a  final  listing  or  a  withdrawal  of  a 
proposed  listing.  Completion  of  a 
withdrawal  may  not  appear  consistent 
with  the  conservation  intent  of  this 
guidance.  However,  once  a 
determination  not  to  make  a  final  listing 
has  been  made,  publishing  the 
Withdrawal  of  the  proposed  listing  takes 
minimal  time  and  appropriations.  Thus, 
it  is  more  cost  effective  and  efficient  to 
bring  closure  to  the  proposed  listing 
than  it  is  to  postpone  the  action  and 
take  it  up  at  some  later  time.  For  the 
same  reasons,  the  Ser\  ice  will  consider 
critical  habitat  prudency  and 
determinabiiity  findings  to  be  Tier  2 
activities,  although  adual  designation  of 
critical  habitat  is  a  Tier  3  activity.  The 
publication  of  new  proposals  (candidate 
conservation  resolution)  and  the 
processing  of  petition  findings  to  add 
species  to  the  lists  of  threatened  and 
endangered  species  have  significant 
conservation  benefit  and  these  actions 
are  also  now  placed  in  Tier  2  Delisting 
activities  also  have  been  placed  in  Tier 
2  because  of  the  indirect  conservation 
benefits  of  these  actions,  such  as  the 
reduction  of  section  7  consultation 
workload  Nationwide  in  FY  1998  and 
FY  1999.  the  Service  will  undertake  the 
full  array  of  listing  actions  in  tiers  1  and 


2  as  appropnate.  However,  some 
Regions  and  some  Field  Offices  still 
have  significant  backlogs  of  proposed 
species,  candidates,  petitions,  and 
delistings  Therefore,  additional 
guidance  is  needed  to  clarify  the  relative 
priorities  within  Tier  2, 

Setting  Priorities  Within  Tier  2 

Pursuant  to  the  1983  listing  priority 
gujdehnes.  final  determinations  on 
proposed  rules  dealing  with  taxa 
believed  to  face  imminent,  high- 
magnitude  threats  have  the  highest 
pnontv  withm  Tier  2.  If  an  emergency 
situation  exists,  the  species  will  be 
elevated  to  Tier  1  ProfXJsed  listings  that 
cover  multiple  species  facing  higb- 
magmlude  threats  have  pnority  over 
smgle-species  proposed  rules  unless  the 
Service  has  reason  to  beUeve  that  the 
singie-species  proposal  should  be 
pro<.;essed  first  to  avoid  possible 
exiinction  Proposed  species  facing 
high-magnitude  threats  that  can  be 
quickly  finalized  have  higher  priority 
than  proposed  rules  for  species  with 
equivalent  listing  priorities  that  still 
require  extensive  work  to  complete. 
Given  species  with  equivalent  Usting 
priorities  and  the  factors  previously 
discussed  being  equal,  proposed  listings 
with  the  oldest  dates  of  issue  will  be 
processed  first. 

Issuance  of  new  proposed  listings  is 
the  first  formal  step  in  the  regulatory 
process  for  listing  a  species  It  provides 
some  protection  in  that  all  Federal 
agencies  must  "confer  "  with  the  Service 
on  actions  that  are  likely  to  jeopardize 
the  continued  existence  of  proposed 
spedes.  Resolving  the  conservation 
status  of  candidates  wall  be  afforded  the 
second  highest  priority  within  Tier  2. 
The  resolution  of  a  candidate  species' 
conservation  status  will  be 
accomplished  through  the  publication 
of  new  proposed  rules  or  the  processing 
of  candidate  removal  forms  (which, 
when  signed  by  the  Director,  remove 
species  from  the  candidate  list).  The 
1983  listing  priority  guideUnes  are  the 
basis  for  assigning  a  candidate  species  a 
listing  priority  number.  This  system 
ensures  that  species  in  the  greatest  need 
of  protection  wnll  be  processed  first. 
New  proposed  listings  for  species  facing 
imminent,  high-magnitude  threats 
(candidates  with  the  highest  listing 
priority  numbers)  will  be  processed 
ahead  of  candidates  with  lower  listing 
priority  numbers.  The  Service  includes 
new  proposals  for  petitioned  sp)ecies 
that  are  currently  on  the  candidate  list 
in  this  priority  level  within  Tier  2. 

The  processing  of  90-day  petition 
findings  and  12-month  petition  findings 
to  add  species  to  the  lists  will  be  the 
next  priority  among  Tier  2  listing 
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activities.  The  Service  will  also  screwn 
all  petitions  to  identify  species  that  may 
have  an  imminent,  high  magnitude 
threat  and  process  those  concu'rently 
with  proposing  new  species.  The 
Service  will  give  priority  to  completing 
12-month  findings  for  species  for  which 
it  has  made  a  positive  90-day  finding 
over  processing  petitions  for  species 
awaiting  90-day  findings.  If  a  positive 
90-day  petition  finding  is  issued,  the 
Service  will  make  every  reasonable 
effort  to  complete  the  12-month  finding 
in  the  appropriate  time  frame.  When  it 
is  practicable  for  the  Service  to 
complete  a  90-day  finding  within  90 
days,  the  Service  is  statutorily  afforded 
a  12-month  period  from  the  receipt  of  a 
petition  to  completion  of  the  12-month 
nnding.  However,  in  those  cases  in 
which  it  is  not  practicable  for  the 
Service  to  complete  a  90-day  finding 
within  90  days  of  receipt  of  the  petition, 
the  Service  will  still  require  9  months 
to  complete  a  thorough  biological  status 
review  and  issue  a  12-monlh  finding 
after  the  90-day  finding  is  completed. 

For  foreign  species  only,  within  the 
limited  allocation  assigned  to  that 
function,  those  final  determinations  that 
have  potential  for  conservation  benefit, 
and  assist  developing  countries  with  the 
conservation  and  management  of  their 
species,  will  be  of  the  highest  priority 
within  Tier  2.  Currently  proposed 
listings  and  status  determinations  on 
petitioned  foreign  species  have  the  next 
highest  priority  within  Tier  2.  Since  the 
Service  cannot  develop  recovery  plans 
for  foreign  species,  priorities  for  listing 
or  delisting  must  by  necessity  take  into 
account  the  conservation  programs  of 
other  countries  in  determining  which 
actions  are  of  higher  priority.  In 
virtually  all  cases,  the  only  nexus  for  the 
U.S.  is  whether  or  not  to  allow 
importation  of  species,  either  for 
commercial  or  non-commercial 
purposes. 

Finally,  the  Service  expects  to 
complete  a  small  number  of  delistings 
and  reclassifications  during  FY  1998. 
The  Service  believes  that  significant, 
albeit  indirect,  conservation  benefit  will 
result  from  the  processing  of  certain 
high-priority  delisting  or  reclassification 
actions.  As  long  as  a  species  remains  on 
the  endangered  and  threatened  lists. 
Service  funds  are  expended  for  ongoing 
conservation  activities,  including 
reviewing  and  permitting  activities 
associated  with  habitat  conservation 
plans  and  other  regulated  activities 
pursuant  to  section  10  of  the  Act. 
Similarly,  the  Service  must  expend 
funds  engaging  in  consultations  with 
other  Federal  agencies  under  section  7 
of  the  Act.  Resources  currently  demoted 
to  these  activities  could  be  redirected  to 


other  listed  species  more  deserving  of 
conservation  efforts.  Further,  the 
ultimate  goal  of  the  Act  is  recovering 
species  and  removing  them  from  the 
lists.  Once  it  is  determined  that  the 
Act's  protections  are  no  longer 
appropriate,  it  is  important  that 
delisting  or  reclassification  proceed, 
particularly  where  listing  creates  an 
unwarranted  management  burden. 
Moreover,  the  Service  is  obligated  to 
maintain  the  lists  of  threatened  and 
endangered  sp)ecies  and  it  is  of  utmost 
importance  to  keep  the  lists  accurate 
and  up  to  date.  In  addition  to  allowing 
the  Service  to  direct  resources  to 
activities  with  greater  conservation 
benefit,  delisting  a  species  or 
reclassifying  a  species  from  endangered 
to  threatened  and  issuing  a  special  rule 
also  can  provide  regulatory  relief  to 
other  Federal  agencies  as  well  as  State 
and  private  entities,  which  are  subject  to 
commerce  and  taking  prohibitions 
under  section  9  of  the  Act  and  permit 
requirements  under  section  10. 
Monitoring  of  species  that  are  on  the 
lists  is  accomplished  through  the 
recovery  program,  but  the  small 
expenditure  of  funds  necessary  to 
process  the  change  in  a  species"  status 
will  continue  to  be  undertaken  by  the 
listing  program  in  FY  1998.  However, 
the  President's  FY  1999  budget  request 
proposes  funding  delistings  and 
reclassifications  from  endangered  to 
threatened  status  under  the  recovery 
subactivity  rather  than  the  listing 
subactivity.  Therefore,  if  enacted,  these 
activities  will  no  longer  complete  for 
funding  with  other  listing  activities  and 
will  be  removed  from  this  Guidance. 
Until  then,  delisting  and  reclassification 
will  be  afforded  the  lowest  priority  in 
Tier  2. 

The  Service  expects  to  make 
substantial  progress  in  removing  or 
reducing  the  backlogs  of  proposed 
species  awaiting  final  determination, 
candidates  awaiting  resolution,  and 
petitions  awaiting  findings  during  FY 
1998  and  FY  1999.  During  FY  1998  and 
FY  1999.  the  application  of  both  the 
listing  priority  guidance  described 
above  and  the  1983  guidelines  are 
critical  to  maintaining  nationwide  and 
program-wide  biologically  sound 
priorities  to  guide  the  allocation  of 
limited  listing  resources. 

Tier  3 —  Processing  Critical  Habitat 
Determinations 

It  is  essential  during  periods  of 
limited  listing  funds  to  maximize  the 
conservation  benefit  of  listing 
appropriations.  Designation  of  critical 
habitat  is  very  costly.  For  instance,  the 
cost  of  designating  critical  habitat  is 
illustrated  by  two  recent  examples:  The 


Service  spent  over  $126,000  on 
designation  of  critical  habitat  for  the 
mai-bled  murrelet  and  approximately  $1 
million  for  the  northern  spotted  owl. 
While  in  some  cases  the  cost  may  be 
much  less  than  it  was  for  these  two 
birds,  the  Service  has  found  that  in 
those  cases  where  designation  of  critical 
habitat  may  provide  some  marginal 
benefit,  such  as  for  some  broad  ranging, 
highly  habitat-specific  species,  the 
Service  expects  that  the  cost  of 
designation  would  fall  in  the  high  cost 
range.  However,  the  Service  has 
determined  that  in  most  cases  little  or 
no  additional  protection  is  gained  by 
designating  critical  habitat  for  species 
ab^ady  on  the  lists  and  the  Service's 
limited  resources  are  best  utilized  for 
adding  to  the  lists  species  that  presently 
have  very  limited  or  no  protection 
under  the  Act,  rather  than  designating 
critical  habitat  for  species  already 
receiving  its  full  protection.  Because  the 
protection  that  fiows  from  critical 
habitat  designation  applies  only  to 
Federal  actions,  the  Service  continues  to 
believe  that  the  designation  of  critical 
habitat  provides  little  or  no  additional 
protection  beyond  the  "jeopardy" 
prohibition  of  section  7,  which  also 
applies  only  to  Federal  ac-tions.  Critical 
habitat  will  remain  in  Tier  3  during  FY 
1998;  this  will  be  re-evaluated  when  FY 
1999  appropriations  are  received. 

A  recent  court  ruling  remanded  to  the 
Service  "not  prudent"  critical  habitat 
determinations  for  245  Hawaiian  plant 
species  listed  between  1991  and  1996. 
To  comply  with  the  Court's  remand  in 
this  case,  the  Service  is  proposing  to  the 
Court  to  complete  reconsideration  of  the 
245  "not  prudent"  findings  (Tier  2) 
during  FYs  1998.  1999.  and  2000.  This 
option  would  completely  suspend  all 
other  listing  activities  in  the  Hawaiian 
Field  Office  until  November  2000.  A 
second  option  proposed  by  the  Service 
would  require  dedication  of  fewer  staff 
to  the  remands  and  allow  for  other 
listing  activities  in  the  Field  Office,  but 
would  extend  reconsideration  of  the 
prudency  findings  to  FY  2002.  However, 
for  those  species  for  which  the  Service 
finds  that  designation  is  prudent, 
proposed  designation  would  proceed 
only  after  prudency  determinations  for 
all  245  species  have  been  completed, 
and  would  be  subject  to  any  listing 
priority  guidance  that  might  be  in  effect 
at  that  time.  Regardless  of  the  approach 
selected  (option  1  or  2).  reconsideration 
of  the  prudency  findings  will 
significantly  delay  the  Service's  Hawaii 
Field  Office  in  preparing  proposed  or 
final  rulemakings  to  add  approximately 
97  currently  unprotected  Hawaiian 
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sf)ecies  to  the  endangered  and 
threatened  lists. 

Allocating  Listing  Resources  Among 
Regions 

The  Service  allocates  its  listing 
appropriation  among  its  seven  Regional 
Offices,  and  the  Washington  Office  for 
foreign  species,  based  strictly  on  the 
number  of  proposed  and  candidate 
species  for  which  the  Region  has  lead 
responsibility  with  the  exception  of 
providing  minimum  "capabiHtv 
funding"  for  one  listing  biologist  for 
each  Region  The  obiective  is  to  ensure 
that  those  areas  of  the  countr\  with  the 
largest  percentage  of  known  imperiled 
species  will  receive  a  correspondingly 
high  level  of  listing  resources  The 
Service's  experience  in  administering 
the  Act  for  the  past  two  decades  has 
shown,  however,  that  it  needs  to 
maintain  at  least  a  minimal  listing 
program  in  each  Region  in  order  to 
respond  to  emergencies  and  to  retain  a 
level  of  expertise  that  permits  the 
overall  program  to  function  effectively 
over  the  longer  term. thus  the 
"capability  funding  '  to  each  Region.  In 
the  past,  when  faced  with  seriously 
uneven  workloads,  the  Service  has 
experimented  with  reassigning 
workload  from  a  heavily  burdened 
Region  to  less  burdened  Regions.  This 
approach  has  proven  to  be  very 
inefficient  because  the  expertise 
developed  by  a  biologist  who  works  on 
a  listing  package  will  b)e  useful  for 
recover,-  planning  and  other 
conservation  activities,  and  that 
expertise  should  be  concentrated  in  the 
ecosystem  or  geographic  area  inhabited 
by  the  species  In  addition,  biologists  in 
a  Region  are  familiar  with  other  species 
in  that  Region  that  interact  with  the 
species  proposed  for  listing,  and  that 
knowledge  may  be  useful  in  processing 
a  final  decision.  For  these  reasons,  the 
Ser\ice  has  found  it  unwise  to  reassign 
one  Region's  workload  to  personnel  in 
another  Region   Because  the  Service 
must  maintain  a  listing  program  m  each 
Region,  Regions  with  few  outstanding 
proposed  listings  may  be  able  to  take 
more  lower  priontv  listing  actions 
within  Tier  2  (such  as  new  proposed 
listings  or  petition  findings),  while 
Regions  with  many  outstanding 
proposed  listings  will  use  most  of  their 
allocated  funds  on  finalizing  proposed 
listings. 

Addressing  Matters  in  Litigation 

The  Service  understands  the 
numerous  statutory  responsibilities  it 
bears  under  the  Act.  These 
responsibilities,  however,  do  not  come 
with  an  unlimited  budget.  The  Service 
is  often  required  to  make  choices  about 


how  to  prioritize  its  responses  to  those 
statutory-  responsibilities  in  order  to 
make  the  best  use  of  its  limited 
resources.  Under  these  circumstances, 
technical  compliance  with  the  Act  with 
respect  to  one  species  often  means 
failure  to  comply  with  the  technical 
requirements  of  the  Act  for  another 
species  This  guidance  is  part  of  a 
continuing  effort  to  express  to  the 
public  that  the  Service  is  striving 
towards  compliance  with  the  Act  in  the 
manner  that  best  fulfills  the  spirit  of  the 
Act,  using  the  Service's  best  scientific 
expertise. 

The  Service  understands  that  some 
may  believe  they  have  reason  to  bring 
suit  against  the  Senice  for  failing  to 
carry  out  specific  actions  with  regard  to 
specific  species.  These  actions  question 
the  Service's  judgment  and  priorities, 
placing  the  emphasis  of  Act  compliance 
on  technical  fulfillment  of  the  statute  for 
specific  species  rather  than  on  the  best 
use  of  the  Service  s  resources  to  provide 
the  maximum  conservation  benefit  to  all 
species.  There  are  many  outstanding 
section  4  matters  currently  in  litigation. 
In  each  case,  the  plaintiff  seeks,  in 
effect,  to  require  the  Service  to  sacrifice 
conservation  actions  which  the  Service 
believes  would  have  major  benefits  for 
actions  which  the  Service  believes 
would  have  much  lesser  effects. 

In  no  case  will  the  Service  adjust  its 
priorities  to  reflect  the  threat  or  reality 
of  litigation.  The  Service  has  argued  and 
will  continue  to  argue  tjefore  the  courts 
that  it  should  be  allowed  to  prioritize  its 
activities  so  as  to  best  fulfill  the  spirit 
of  the  Act.  Should  any  court  not  accept 
this  argument,  the  Service  will,  of 
course,  carry  out  the  instruction  of  the 
court  or  the  terms  of  any  settlement 
reached  The  Service  believes,  however. 
that  such  obligations  impede  the  overall 
conservation  effort  for  a  much  lesser 
benefit  for  a  single  species. 

For  example,  during  FY  1997,  a 
plaintiff  succeeded  in  obtaining  a  court 
order  that  required  the  Service  to 
designate  critical  habitat  for  the 
southwestern  willow-  flycatcher.  The 
Service  acknowledges  that  it  had  a 
responsibility  to  carry  out  this  action 
and  intended  to  meet  its  statutory 
requirement,  like  all  others,  when  its 
budget  and  baci^log  of  higher  priority 
listing  actions  allowed.  However,  the 
Service  still  contends  that  this 
particular  action  had  relatively  little 
conservation  benefit,  especially 
compared  to  the  numerous  listings  of 
wildlife  and  plants  that  had  to  be 
delayed  to  allow  it  to  proceed  when  it 
did.  As  a  result,  the  Service's  Region  2 
is  suffering  from  an  inability  to 
prioritize  its  responsibilities  and 


complete  several  high  priority  species 
listings  last  year. 

Good  Cause  for  Immediate  Effectiveness 

The  Service  finds  that  good  cause 
exists  to  make  this  policy  effective 
immediately.  Immediate 
implementation  of  this  policy  serves  to 
advance  the  public  interest  in 
maximizing  the  conservation  benefits 
that  can  be  achieved  from  funds 
appropriated  for  listing  activities  under 
the  Act.  As  indicated  herein,  there  are 
not  sufficient  funds  to  do  all  listing 
activities  contemplated  by  section  4  of 
the  ESA,  The  final  Listing  Priority 
Guidance  for  FY  1998-99  will  allocate 
existing  funds  to  most  effectively 
achieve  the  purposes  of  the  Act. 

In  addition,  immediate 
implementation  of  this  policy  will  not 
impose  a  burden  on  the  public.  This  is 
internal  Service  guidance  that  does  not 
in  and  of  itself  invoke  or  relieve 
restrictions  on  the  private  or  public 
sector.  Although  this  policy  addresses 
the  timing  of  particular  regulatory- 
actions  (i.e..  listing  of  species),  those 
particular  actions  will  be  subject  to 
public  notice  and  comment  and,  in  the 
absence  of  good  cause,  delayed  effective 
date  pursuant  to  the  Administrative 
Procedures  Act.  Therefore,  in 
accordance  with  5  U.S.C.  533(d).  the 
Service  makes  this  rinlirv  effective  upon 
pubUcation  in  the  ppderai  Register. 

National  Environmeniai  Poik  \  ,\fi 

The  Service  does  not  consider  the 
implementation  of  this  guidance  to  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  for  the  purposes  of  the 
National  Enviromnental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 
Further,  the  Department  of  the  Interior's 
Departmental  Manual  (DM) 
categorically  excludes  from 
consideration  under  NEPA,  "Policies, 
directives,  regulations,  and  guidelines  of 
an  administrative,  financial,  legal, 
technical,  or  procedural  nature  or  the 
environmental  effects  of  which  are  too 
broad,  speculative,  or  conjectural  to 
lend  themselves  to  meaningful  analysis 
and  will  be  subject  later  to  the  NEPA 
process,  either  collectively  or  case-by- 
case."  This  guidance  clearly  qualifies  as 
an  administrative  matter  under  this 
exclusion.  The  Service  also  believes  that 
the  exceptions  to  categorical  exclusions 
(DM  2  Appendix  2)  would  not  be 
applicable  to  such  a  decision,  especially 
in  light  of  environmental  effects  for 
such  action. 
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Aulhonty 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  of  1973.  as 
amended.  16  U  S.C.  1531  et  seq. 

Dated   Mav  1.  1998 
famie  Rappaporl  Clark. 
Dirrctor.  US  Fish  and  WildUfe  Service 
|FR  Dor  9»-12284  Filed  5-7-98;  8:45  ami 
WLUNQ  COOC  «310-a6-^ 

OFPARTMENT  OF  THE  INTERIOR 
Fish  and  Wi'dllfe  Service 

Proposed  Policy  on  the  Export  of  Live 

American  Alliqators  and 
Announct^ment  of  Public  Meeting 

AQENCV:  Fish  and  Wildlife  Service. 
Interior,  t 

action:  Notice  of  proposed  policy. 

summary:  After  review  and  analysis  of 
comments  received  and  for  the  reasons 
detailed  in  this  notice,  the  Service 
proposes  to  adopt  a  policy  against  the 
issuance  of  permits  for  the  export  of  live 
American  alligators  for  commercial 
breeding  or  resale  purposes.  The 
American  alligator  is  protecied  under 
the  Endangered  Species  Act  of  1973 
(ESA)  as  threatened  due  to  similarity  of 
appearance  and  under  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  as  Appendix  II.  The  Service 
may  issue  an  export  permit  upon 
finding  that  all  applicable  permit 
issuance  requirements  have  been  met. 
Exports  of  animals  listed  on  Apf>endix 
n  of  CITES  may  occur  only  if  the 
Scientific  Authority  has  advised  the 
Management  Authority  that  such 
exports  will  not  be  detrimental  to  the 
survival  of  the  species  and  the 
Management  Authority  is  satisfied  the 
animals  were  not  obtained  in  violation 
of  laws  for  their  protection.  Based  on 
documentation  presented  for 
consideration  by  the  CITES  Parties  in 
1983.  the  Service  has  determined  that 
the  American  alligator  is  listed  on 
Appendix  n  for  reasons  of  similarity  in 
appearance  under  Article  11.2(b)  of 
CITES  as  well  as  the  potential  threat  to 
the  species  survival  under  CITES  Article 
U.2(a). 

This  notice  announces  a  proposed 
policy  by  the  Service  on  the  export  of 
live  American  alligators.  Based  on  the 
information  received  in  response  to  the 
June  24,  1997,  notice,  the  Service  is 
unable  to  find  that  the  export  of  live 
American  alligators  either  for 
commercial  breeding  or  resale  purposes 
is  not  detrimental  as  required  under 
CITES  or  that  such  exports  comply  with 
Executive  Order  11987— Exotic 


Organisms.  Applications  for  permits  to 
export  live  American  alligators  for 
purposes  such  as  scientific  research  or 
zoological  exhibition  would  be 
evaluated  on  a  case-by-case  basis. 
DATES:  The  Service  will  consider  all 
information  and  comments  received  by 
June  8.  1998  in  making  its  final  decision 
on  this  proposal  A  public  meeting  will 
be  held  at  the  Delta  Resort  Orlando, 
5715  Major  Boulevard,  Orlando.  Florida 
32819-7988,  on  May  5,  1998,  from  1:30 
pm  to  3:30  pm. 

AOOnsSSES:  Please  send  comments  or 
other  correspondence  concerning  this 
document  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service.  4401  North  Fairfax  Drive,  room 
700,  Arlington,  VA  22203  Materials 
received  will  be  available  for  public 
inspection  by  appointment  from -8  a.m. 
to  4  p.m.,  Monday  through  Friday,  at  the 
Office  of  Management  Authority 
FO«  FURTHER  INFORMATION  CONTACT:  Ms. 

Teiko  Saito,  Chief,  Office  of 
Management  Authority,  telephone  703- 
358-2095,  fax  703-358-2298. 
SUPPLEMENTARY  INFOfMATKM:  The  Fish 
and  Wildlife  Service  (Service)  published 
a  notice  on  June  24,  1997  (62  FR  34074), 
requesting  submission  to  the  Service  of 
any  information  available  on  the 
impacts  of  exports  of  live  American 
alligators.  Generally,  in  order  to  export 
species  of  wildlife  protected  under  the 
ESA  and/or  CITES,  an  export  permit 
must  be  issued.  The  Service  is  the 
agency  responsible  for  reviewing 
applications  for  export  of  wildlife.  Each 
permit  application  must  be  carefully 
evaluated  to  ensure  compliance  with  all 
applicable  regulations  and  executive 
orders.  The  American  alligator  is 
protected  under  the  Endangered  Species 
Act  of  1973  (ESA)  as  threatened  due  to 
similarity  of  appearance  and  under  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  as  Appendix  II.  A  permit 
for  export  of  American  alligators  can 
only  be  issued  if  the  Service  can 
determine: 

1.  That  the  export  will  not  be 
detrimental  to  the  survival  of  the 
species  (50  CFR  23.15(d)(1)): 

2.  That  the  animals  to  be  exported 
were  not  obtained  in  violation  of  laws 
for  their  protection  (50  CFR  23.15(d)(2)): 

3.  That  the  authorization  requested 
does  not  potentially  threaten  a  wildlife 
population  (50  CFR  13.21(b)(4)):  and 

4.  That  the  requirements  of  Executive 
Order  11987,  Exotic  Organisms,  are  met 
(This  Executive  Order,  in  part,  requires 
"Executive  agencies  shall,  to  the  extent 
permitted  by  law.  restrict  the  use  of 
Federal  funds,  programs,  or  authorities 
used  to  export  native  species  for  the 


purpose  of  introducing  such  species 
into  ecosystems  outside  the  United 
States  where  they  do  not  naturally 
occur."  In  this  instance,  introduction  is 
defined  to  include  "the  release,  escape, 
or  establishment  of  an  exotic  species 
into  a  natural  ecosystem.") 

5  That  live  specimens  are  prepared 
for  shipping  and  shipped  in  compliance 
with  the  International  Air  Transport 
Association  (lATA)  Live  Animal 
Regulations  (for  air  transport)  or  CITES 
guidelines  for  transport  (for  other 
transport). 

The  Service  received  requests  from 
the  Florida  Game  and  Freshwater  Fish 
Commission  and  the  Louisiana 
Department  of  Wildlife  and  Fisheries 
that  we  review  the  criteria  for  issuance 
of  permits  for  export  of  live  .American 
alligators  for  commercial  breeding  or 
resale  purposes  and  to  restrict  issuance 
of  such  permits  until  a  review  could  be 
completed.  In  response  to  these 
concerns,  the  Service  published  the 
June  24,  1997,  Federal  Register  notice 
requesting  subimssiun  of  any 
information  available  to  assist  us  in 
evaluating  such  impacts. 

In  addition,  the  problems  associated 
with  the  introduction  of  exotic  species 
have  become  increasingly  apparent 
worldwide.  The  problems  have  bt^en 
discussed  in  a  number  of  international 
fora  such  as  the  meeting  of  the  CITES 
Conference  of  the  Parties  in  1997  in 
Zimbabwe,  the  World  Con.servation 
Congress  in  1996,  and  the  Conference 
on  Alien  Species  in  Norway  in  1996.  In 
the  United  States,  approximately  122 
species  of  exotic  (non-indigenous) 
species  of  fish  and  wildlife  have  already 
established  free-living  populations  and 
are  causing  great  harm.  The  import  of 
potentially  harmful  exotic  species  is 
currently  being  reviewed  by  the  Service 
in  the  context  of  the  Lacey  Act 
prohibitions  on  import  of  injurious 
species.  In  relation  to  export  of  native 
species,  E.O   11987  restricts  the  use  of 
Federal  funds,  programs,  or  authorities 
(i,e.,  the  issuance  of  Q  I  br6  export 
permits)  to  export  native  species  outside 
the  United  States  The  ,\merican 
alligator  is  one  of  the  few  native  spe<:ies 
that  requires  a  CITES  export  permit  and 
for  which  we  have  received  applications 
for  export  of  large  numbers  of  live 
specimens.  Given  the  documented 
introduction  of  other  crocodilians 
outside  their  range,  in  evaluating  an 
application  for  export  of  live  American 
alligators  the  Service  must  take  into 
consideration  the  ecological  damage 
that  could  result  from  introduction  of 
alligators,  either  planned  or  unplanned, 
into  ecosystems  outside  their  natural 
range  in  the  United  States. 
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Commercial  enterprises  for  the 
breeding  or  resale  of  American  alligators 
outside  their  natural  range  provide  the 
most  serious  conservation  c:onc:erns 
regarding  the  threat  of  planned  or 
accidental  introductions  of  exotic 
species.  The  introduc-tion  of  Morelefs 
crcK:odile  [Crcx-odylus  moreletti]  into 
American  crocodile  (C  acutus]  habitat 
in  western  Mexico  is  attributed  to 
escapes  from  breeding  facilities,  and  the 
introduction  of  caiman  (Caiman 
crocodylus]  into  southern  Florida  is 
attributed  to  caimans  imported  for  the 
pet  trade  that  either  were  released  or 
escaped  Properly  designed  scientific, 
research  projects  and  facilities  designed 
to  exhibit  specimens  to  the  public 
generally  present  a  lower  level  of 
concern  in  relation  to  accidental 
introduction  of  species  since  there  are 
limited  numbers  of  specimens  involved 
and  plans  for  disposition  of  specimens 
are  generally  a  part  of  the  overall  design 
of  the  project  or  facility. 

Analysis  of  Comments 

In  response  to  the  June  24,  1997, 
Federal  Register  notice,  11  comments 
were  received.  Comments  were  received 
from  the  States  of  Louisiana  and  Flonda 
(the  two  States  which  contain  the 
maioritv  of  the  habitat  for  wild 
,\merif;an  alligators  and  which  supply 
hatchlings  and  eggs  to  alligator  farmers 
located  throughout  the  .Southeasteni 
United  States),  the  lUC.M  Crocodile 
Spe<.;ialist  Group,  the  Humane  Society  of 
the  United  States,  three  individual 
alligator  fanners,  and  four  associations 
dealing  with  alligator  fanning.  Ten  of 
the  eleven  commenters  strongly 
opposed  the  export  of  live  American 
alligators  One  commenter  supported 
such  exports. 

Comment:  Nine  commenters  voiced 
strong  concerns  in  the  area  of 
enforcement.  Areas  of  concern  included: 
Reduced  regulatorv  control,  past  illegal 
trade  in  crocodilians  outside  the  United 
States,  the  undermining  of  effective 
legal  management  programs,  lack  of 
assurances  that  other  countries  would 
provide  comparable  control 
met:hanisms  on  farm  inspections  and 
enforcement  to  prevent  illegal  trade, 
inadequate  re-export  controls  over 
alligators  (either  as  products  or  live),  the 
tvpe  of  CITES  tags  that  would  be  used 
tor  alligators  originating  in  the  United 
States  vet  harvested  in  another  country, 
and  confusion  or  compromise  of  current 
well  regulated  channels  of  international 
control  and  trade  regulation.  One 
commenter  stated  that  there  were  a 
number  of  examples  where  demand  for 
captive  breeding  stock  has  generated 
demand  for  illegally  acquired  specimens 
from  the  range  countries.  Four 


commenters  also  pointed  out  that  the 
limited  range  of  the  .American  alligator 
has  been  an  important  facrtor  in  the 
effectiveness  of  enforcement  efforts  to 
ensure  that  laws  enacted  to  protect  the 
alligator  are  complied  with. 

Response  The  Service  recognizes  the 
concerns  of  the  commenters  in  the  area 
of  enforcement  The  States  have  put  a 
great  deal  of  time,  effort,  and  planning 
into  their  conservation  maiiagement 
programs  to  protect  the  .\merican 
alligator  A\  one  time  there  was 
extensive  poaching  and  illegal  trade  in 
American  alligators  which  has 
diminished  drastically  thanks  to  the 
work  of  the  States  and  the  cooperation 
of  the  industn-  The  States  and  the 
Ser\ ice  ha\e  worked  together  closely  to 
develop  guidelines  for  the  export  of 
alligator  skins  to  ensure  that  the  skins 
have  been  acquired  legally.  Each  skin 
must  be  tagged  with  a  CITES  export  tag 
m  accordanc;e  with  State  regulations, 
and  that  tag  must  be  on  the  skin  at  the 
time  of  export.  The  .Ser\ice  uses  the  data 
provided  by  the  States  from  their 
conservation  management  programs  to 
make  the  no  detnment  and  legal 
acquisition  findings  required  under 
CITES  for  the  export  of  .American 
alligator  skins  Therefore.  CITES  export 
permits  for  export  of  tagged  alligator 
skins  continue  to  be  issued.  The  CITES 
Parties  have  long  recognized  the 
importance  of  monitoring  trade  in 
crocodilian  skins  worldwide  and  first 
adopted  a  resolution  concerning  the 
universal  tagging  of  crocodilians  in  1992 
[Res.  Conf  8  14).  This  resolution  was 
revised  m  1994  (Res  Conf  9.22)  and  has 
been  verv  effective  in  enabling  Parties  to 
closely  monitor  and  control  trade  in 
crocodilian  skins.  The  U,S.  alligator 
tagging  program  complies  with  this 
resolution   However  the  focus  of  the 
resolution  is  on  trade  in  skins,  which 
constitutes  the  majority  of  the 
international  commercial  trade  in 
crocodilians  At  the  time  the  resolution 
was  first  adopted,  there  was  very  little 
international  commercial  trade  in  live 
crocodilians.  The  export  of  live  animals 
is  not  covered  bv  the  resolution  and 
raises  different  concerns  and 
responsibilities  than  the  export  of  parts 
and  products. 

Comment:  Two  commenters  were 
concerned  over  the  types  of  CITES  tags 
that  would  be  placed  on  .American 
alligators  harvested  outside  the  United 
States,  One  commenter  thought  CITES 
tags  should  be  denied  for  animals 
already  out  of  the  country.  The  other 
thought  CITES  tags  should  not  be  issued 
for  sfjecies  out  of  their  natural  ranges. 

Response  The  Service  is  also 
concerned  with  the  question  of  CITES 
tags  for  American  alligators  that  are  not 


harvested  in  the  United  States.  Each 
American  alligator  harvested  in  the 
United  States  is  tagged  with  a 
permanently  locking  CITES  export  tag 
bearing  a  legend  showing  the  US-CTTES 
logo.  State  of  origin,  species,  year  of 
take,  and  a  unique  serial  number.  Tags 
must  be  placed  on  each  skin  in 
accordance  with  State  requirements. 
Any  tags  that  bieak  prior  to  export  must 
be  replaced  prior  to  actual  export. 
Under  CITES  Resolution  Conf.  9.22,  all 
crocodilian  skins  must  be  tagged,  and 
the  tags  must  remain  on  the  skin  until 
it  has  been  processed  and  cut.  QTES 
tags  for  crocodilians  should  Indicate  the 
country  of  origin  of  the  specimen  and 
are  placed  on  the  skin  at  or  near  the 
time  of  harvest.  The  country  of  origin  is 
considered  to  be  "the  country  where  the 
animal  was  taken  from  the  wild  or  the 
country  of  natal  origin  of  the  animal" 
(50  CFR  10.11).  Therefore,  specimens 
that  originated  in  the  United  States, 
exported  to  another  country,  and 
harvested  in  that  country  would  require 
tags  to  show  the  country  of  origin  as  the 
United  States.  The  Service  also  has 
concerns  about  CITES  tags  for  U.S. - 
origin  alligators  being  issued  by  other 
countries  who  may  or  may  not  monitor 
the  species  as  closely  as  the  United 
States.  Within  their  range,  crocodilians 
that  are  harvested  based  on  sustainable 
use  ranching  programs  have  a  high 
conservation  value.  CrocodiUans 
commercially  bred  in  countries  outside 
their  range  have,  at  best,  a  low 
conservation  value  since  their 
production  is  not  rehant  on 
conservation  of  habitat  needed  to 
maintain  wild  populations.  In  the  case 
where  a  captive  breeding  facility  for 
American  aUigators  is  established 
outside  the  United  States,  the  CITES 
tags  for  offspring  of  the  foimding  stock 
would  show  the  species  as  American 
alligator  and  the  country  of  origin  as  the 
country  where  the  faciUty  is  located. 
The  one  instance  where  we  are  aware  of 
this  already  happening  is  in  Israel.  We 
have  requested  information  from  the 
CITES  Management  Authority  of  Israel 
regarding  the  CITES  tags  used  for 
American  aUigators  originating  from  the 
Hammat  Gader  facility  which  breeds 
American  alligators,  but  have  not  yet 
received  a  reply. 

Comment:  One  commenter  pointed 
out  that  the  American  alligator  export 
program  is  an  example  of  successful 
management  which  has  been  based  on 
a  close  working  relationship  between 
the  States  and  the  Federal  Government 
In  addition,  the  effectiveness  of 
monitoring  and  enforcing  the 
management  program  is  due  to  the 
limited  natural  range  of  the  American 
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alligator.  Exports  of  live  specimens 
could  jeopardize  the  current 
management  programs  which  could,  in 
turn,  impact  wild  populations. 

Response:  The  Service  agrees  that  the 
American  alligator  represents  a 
conservation  management  success  story. 
The  American  alligator  has  gone  from 
being  listed  as  endangered  under  the 
ESA  to  being  threatened  due  to  its 
similarity  in  appearance  to  endangered 
crocodilians  and  a  model  for  sustainable 
use  management.  The  cooperation  and 
coordination  between  the  State  and 
Federal  Governments  have  been  vital, 
particularly  m  the  area  of  enforcement. 
Live  American  alligators  exported  to 
another  country  would  no  longer  benefit 
from  the  protection  provided  by  this 
close  relationship.  The  advice  issued  by 
the  Office  of  Scientific  Authority  on 
November  4,  1997.  concerning  the 
export  of  live  alligators  from  the  United 
States  that  "if  alligator  breeding 
facilities  in  other  countries  become 
competitively  more  successful  (as  might 
occur  if  production  costs  are  lower)  than 
alligator  farms  in  the  United  States, 
prime  alligator  habitats  will  be 
vulnerable  to  other  uses  incompatible 
with  the  survival  of  the  species.  The 
fundamental  premise  of  crocodilian 
ranching  programs  is  the  built-in 
incentive  for  habitat  preservation  by 
industries  whose  success  is  dependent 
upon  perpetuation  of  natural  habitats.  It 
is  this  fact  that  has  made  crocodilian 
ranching  around  the  world  such  a 
successful  conservation  approach 
within  the  CITES  community  of 
nations." 

Comment:  One  commenter  was 
concerned  that  "illegally-taken  young 
domestic  alligators  could  be  smuggled 
and  easily  commingled  with  legally- 
obtained  alligators  or  alligators 
produced  on  foreign  farms."  Regarding 
this  possibility,  another  commenter 
stated  that  there  are  a  number  of 
examples  where  evidence  indicated  that 
"demand  for  captive  breeding  stock  has 
generated  demand  for  illegally  acquired 
specimens  from  the  range  states."  One 
such  report  concerned  the  attempted 
illegal  import  of  New  Guinea  crocodiles 
[Crocodylus  noveaguineae)  into 
Thailand. 

Response:  This  possibility  is  of 
concern  to  the  Service. 

Comment:  Four  commenters 
specifically  raised  concerns  over  the 
loss  of  control  if  live  American 
alligators  are  exported.  The  concerns 
included  that  the  United  States  would 
have  no  ability  to  monitor  re-export  of 
specimens  after  initial  export  arid  that 
re-export  controls  would  be  less 
stringent  than  those  of  range  countries 
which  would  further  reduce  effective 


international  control  over  the 
management  and  trade  in  American 
alligators. 

Response:  The  Service  agrees.  An 
export  permit  is  issued  based  on  the 
information  provided  by  the  applicant 
as  to  the  purpose  and  destination  of  the 
shipment.  Once  the  alligators  are 
exported,  the  Service  has  no  control 
over  the  re-export  of  the  specimens  to  a 
different  destination.  The  issuance  of  a 
re-export  certificate  is  based  only  on 
whether  the  specimens  were  legally 
imported  under  CITES,  not  on  whether 
the  re-export  would  be  detrimental  to 
the  survival  of  the  species.  Thus,  even 
if  the  Service  were  able  to  make  the 
determinations  needed  to  issue  an 
export  permit  to  ship  live  American 
alligators  to  a  country  where 
introduction  of  exotic  crocodilians  is 
not  considered  a  potential  threat,  it  is 
impossible  to  know  whether  the  animals 
will  be  subsequently  shipped  to  a 
country  or  area  within  a  country  where 
introduction  would  be  a  real  threat  and 
where  the  Service  might  not  have  been 
able  to  find  no  detriment. 

Comment:  Eight  of  the  commenters 
expressed  concerns  relative  to 
accidental  or  deliberate  introduction  of 
alligators  into  areas  outside  their  natural 
range.  Even  where  there  is  no  intention 
to  release  the  animals  and  with  the  most 
secure  facility,  accidental  release  due  to 
human  error  or  natural  disasters  such  as 
hurricanes  remains  a  real  possibility. 
The  American  alligator  is  the  most 
temperate  of  the  crocodilian  species  and 
is  able  to  cope  with  frequent  freezing 
temperatures.  They  are  also  generalists 
and  opportunists  in  their  feeding  habits 
and  able  to  adapt  their  diet  to  a  wide 
variety  of  prey  species.  Given  their 
reproductive  potential,  alligators  are 
capable  of  rapidly  expanding  their 
populations.  In  areas  already  occupied 
by  crocodilian  species,  the  introduction 
of  alligators  could  prove  damaging,  not 
only  due  to  comfwtition,  but  also  by  the 
introduction  of  exotic  diseases.  Such 
introductions  would  also  impact  prey 
species.  Examples  of  documented 
introductions  of  crocodilians  outside 
their  natural  range  include:  Spectacled 
caiman  populations  in  southern  Florida; 
Morelet's  crocodile  into  the  range  of  the 
American  crocodile  in  western  Mexico; 
and  the  common  caiman  on  the  Isle  of 
Pines  in  Cuba  which  has  had  an  impact 
on  recovery  of  the  endangered  Cuban 
crocodile.  One  commenter  stated  that: 
"The  few  examples  we  do  have  indicate 
that  when  introduced  into  a  suitable 
habitat  crocodilians  can  rapidly  achieve 
dense  populations  which  are  virtually 
impossible  to  eradicate." 

Response:  The  Service  agrees  that  this 
is  a  serious  concern.  Substantial 


information  was  provided  to  document 
the  effects  of  species,  especially 
crocodilian  species,  introduced  into 
areas  outside  their  natural  range.  The 
impacts  are  not  only  on  other 
crocodilian  species  and  prey  species, 
but  also  on  the  ecosystem  as  a  whole. 

Comment:  Six  commenters  had 
concerns  that  allowing  the  export  of  live 
American  alligators  would  have  a 
detrimental  impact  on  the  success  of 
alligator  management  programs  in  the 
United  States.  These  programs  serve  as 
an  economic  incentive  to  preserve  the 
wetland  habitats  required  for  alligator 
conservation  and  that  lack  of  economic 
incentives  would  adversely  impact 
alligators  as  well  as  their  habitat.  The 
conservation  benefits  of  alligator 
management  programs  are  inextricably 
tied  to  economics.  The  concern  in 
regard  to  conservation  is  where 
economic  impacts  negatively  affect 
conservation  programs.  In  this  regard, 
there  is  concern  that  the  establishment 
of  breeding  groups  of  alligators  outside 
their  natural  range  will  result  in  a 
substantial  loss  of  incentives  for  the 
conservation  of  alligator  habitat.  One 
commenter  felt  that  range  states  have 
the  strongest  incentives  for  managing 
their  own  resources  and  that  such 
management  had  conservation  benefits 
and  that  use  of  natural  resources  by 
non-range  states  has  no  conservation 
benefit. 

Response:  The  Service  agrees  that  the 
alligator  management  programs  in  the 
United  States  have  been  very  effective 
and  that  economic  incentives  are  a 
factor  in  that  success. 

Comment:  One  commenter  felt  that 
his  applications  for  export  of  live 
American  alligators  should  not  be 
regulated  as  a  commercial  shipment 
since  the  alligators  were  to  be 
transported  to  a  foreign  facility  only  for 
their  further  care  and  maintenance.  The 
commenter  noted  that  he  would  be 
maintaining  his  full  owTiership  rights  in 
the  specimens.  In  addition  he  felt  that 
as  long  as  State  laws  were  complied 
with  and  an  F\VS  import/export  license 
was  purchased  each  year,  there  should 
be  no  further  restrictions  on  exports. 

Response:  The  Federal  Government 
has  the  jurisdiction,  authority,  and 
responsibility  to  ensure  that  exports  of 
wildlife  comply  with  Federal  statutes, 
regulations,  and  international 
agreements  as  well  as  appropriate  State 
law.  and  may  place  conditions  on  the 
export  of  such  wildlife  consistent  with 
Federal  law.  An  import/export  license  is 
required  of  all  businesses  importing 
and/or  exporting  wildlife,  regardless  of 
whether  the  proposed  export  involves  a 
commercial  activity.  In  addition  to  the 
license  requirement,  exporters  planning 
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to  export  wildlife  protected  under  the 
ESA  and/or  CITTS  must  obtain  a 
Federal  export  permit  prior  to  export. 
The  issuance  of  such  permits  is  a 
Federal  authority  and  responsibility. 
Most  trade  in  American  alligators  has 
been  in  the  skins,  not  in  live  animals. 
Permits  continue  to  be  issued  for 
exports  of  properly  tagged  American 
alligator  skins,  and  live  animals  may  be 
sold  within  the  United  States  in 
accordance  with  State  law.  The  State 
has  primarv'  jurisdiction  over  the 
management  and  use  of  wildlife  as  long 
as  it  is  within  that  State 

Comment:  One  commenter  stated  that 
since  export  permits  for  live  American 
alligators  had  been  issued  in  the  past, 
the  Service  should  continue  to  issue 
them. 

Response:  The  Service  is  required  to 
use  the  best  scientific  information 
available  in  making  the  required 
determinations  for  issuing  export 
permits.  When  hew  or  additional 
information  is  brought  to  our  attention, 
the  Service  has  an  obligation  to  review 
that  information  and  use  it,  as 
appropriate,  in  making  future  decisions 
on  permit  issuance.  Because  several 
entities  contacted  the  Service 
concerning  the  impacts  of  live  American 
alligator  exports,  it  became  our 
responsibility  to  seek  out  and  evaluate 
all  information  available  that  would 
assist  us  in  making  the  determinations 
required  prior  to  permit  issuance.  If  the 
information  indicates  persuasively  that 
there  are  concerns  that  previously  had 
not  been  considered,  those  concerns 
must  be  addressed. 

Comment:  One  commenter  felt  that 
export  of  live  American  alligators 
should  be  allowed  if  the  destination  was 
not  within  the  habitat  of  other 
crocodilians. 

Response:  The  Service  does  not  agree. 
Although  the  initial  destination  may  not 
be  within  crocodilian  habitat,  as 
outlined  previously,  there  is  no 
assurance  that  the  initial  destination  is 
the  final  destination.  Additionally, 
although  information  was  provided  to 
the  Service  stating  that  one  facility 
planning  to  receive  American  alligators 
was  not  within  the  habitat  of  other 
crocodilians.  subsequent  information 
has  indicated  that  the  facility  is  within 
the  range  of  two  endangered 
crocodilians.  one  of  which  was 
introduced  into  the  area  after  escaping 
from  a  crocodilian  farm. 

Comment:  One  commenter  slated  that 
since  a  June  24.  199R,  Federal  Register 
final  rule  allowed  the  import  of  iive  Nile 
crocodiles  into  the  United  States,  there 
should  be  no  restrictions  on  the  export 
of  live  American  alligators. 


Response  The  Service  disagrees. 
Since  publication  of  the  final  rule  on 
Nile  crocodile  imports,  the  Service  has 
received  a  great  deal  of  information 
concerning  problems  associated  with 
the  introduction  of  exotic  species  into 
this  country  as  well  as  other  countries. 
Therefore,  the  question  of  allowing  the 
import  of  live,  non-native  crocodilians 
into  the  United  States  is  being  reviewed 
separately  in  the  context  of  the  Lacey 
Act  prohibitions  on  import  of  injurious 
species.  This  is  a  related,  but  separate, 
issue  that  is  currently  under  review. 

Comment:  One  commenter  stated  that 
Florida  farmed  or  ranched  alligators  are 
no  longer  considered  wildlife  under 
Florida  rules  and  are  "considered  as 
domestic  livestock  and  personal 
property  for  use."  As  a  result,  there 
should  be  no  additional  requirements 
for  commercial  use  of  the  alligators  and 
that  any  additional  requirements  are  a 
condemnation  of  a  property  right. 

Response:  Under  Federal  regulations, 
wildlife  is  defined  as  "any  wild  animal, 
whether  alive  or  dead  •  •  *  whether  or 
not  bred,  hatched,  or  bom  in  captivity, 
and  including  any  part,  product,  egg,  or 
offspring  thereof."  (50  CFR  10.12) 
Farmed  or  ranched  alligators  are  still 
considered  wildlife  and  subject  to  all 
applicable  Federal  laws  and 
requirements  (including  CITES  export 
permits).  A  ranching  program  such  as 
those  developed  by  the  States  of  Florida 
and  Louisiana  relies  on  the  availability 
of  natural  habitat  where  wild  alligators 
can  reproduce  naturally.  A  certain 
number  of  the  eggs  and/or  hatchlings 
are  taken  from  the  wild  based  on  a 
formula  to  ensure  sustainability  of  the 
harvest.  The  hatchlings  are  raised  on  a 
"farm"  until  the  alligators  are  of  a 
suitable  size  to  harvest  for  their  skins. 
The  fact  that  these  animals  were  raised 
under  controlled  conditions  does  not 
alter  the  fact  that  they  are  vdldlife  both 
under  Federal  law  and  in  accordance 
with  CITES.  Alligator  fanners  may  trade 
their  property  (live  alligators,  skins,  or 
products)  freely  within  the  United 
States  in  accordance  with  State  laws. 
International  trade  in  such  property  is 
subject  to  Federal  requirements, 
hov\'ever  ,  and  such  export  restrictions 
that  are  applied  for  the  conservation  of 
domestic  alligators  and  foreign 
crocodilians  do  not  in  any  way  affect 
the  possession  or  use  of  such  property 
in  the  United  States  The  proposed 
policy,  if  adopted,  would  not  effect  a 
taking  of  property  without  due  process 
of  law.  Furthermore,  the  Service 
continues  to  issue  CITES  permits  for  the 
export  of  .American  alligator  skins  and 
products  based  on  our  ability  to  make 
the  determinations  required  by  CrrF.,S 


Comment:  One  commenter  stated  that 
"It  is  a  documented  fact  that  alligators 
are  notoriously  poor  breeders  in 
captivity"  and  that  previous  live 
American  alligator  exports  have  not 
resulted  in  commercial  farming 
operations  in  any  other  countries. 

Response:  The  Service  disagrees.  A 
permit  to  export  120  hve  American 
alligators  to  Israel  was  issued  in  1981. 
It  was  issued  with  assurances  from  the 
Israeli  CITES  Management  Authority 
that  the  alligators  would  not  be 
commercialized  and  would  be  for 
exhibition  only.  In  1986,  due  to 
successful  breeding  the  Israeli  facility 
became  overcrowded  and  200  alligators 
were  shipp>ed  to  Florida.  In  October 
1987,  the  requirement  that  the  aUigators 
not  be  commercialized  was  rescinded  by 
the  U.S.  Federal  WildUfe  Permit  Office. 
The  Israeli  facility  stated  in  a  letter  to 
the  Service  that  they  did  not  expect 
their  exports  of  skins  to  be  more  than 
approximately  200  skins  per  year. 
However,  according  to  statistics 
obtained  from  the  World  Conservation 
Monitoring  Centre,  from  1989  to  1995  a 
total  of  4,963  American  aUigator  skins 
were  exported  from  Israel  (an  average  of 
709  skins  per  year). 

Comment:  One  commenter  requested 
a  public  meeting. 

Response:  A  public  meeting  will  be 
held  at  the  Delta  Resort  in  Orlando, 
Florida,  on  Tuesday,  May  5,  1998,  from 
1:30  p.m.  to  3:30  p.m. 

Required  Determinations 

This  notice  contains  no  information 
collection  requirements  beyond  those 
already  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3506  and  assigned  Clearance 
Number  1018-0093  with  an  expiration 
date  of  February  28,  2001.  The  Service 
has  determined  that  an  environmental 
assessment  is  not  necessary  for  this 
policy  as  it  is  a  permit  function 
categorically  excluded  under  Part  516  of 
the  Departmental  Manual,  Chapter  2. 
The  policy  reflects  the  Service's  permit 
decisions  based  on  existing 
requirements  for  no  detriment  findings 
and  introduction  of  exotic  species. 

Proposed  Policy 

Purpose:  The  Service  has  been 
entrusted  with  certain  responsibilities 
under  the  ESA  and  CITES  regarding 
export  of  protected  species  and  under 
Executive  Order  11987  in  regard  to 
export  of  exotic  species.  The  American 
alligator  {Alligator  mississippiensis)  is 
one  of  the  few  native  species  included 
in  CITES  Appendix  D  for  which  we 
have  received  applications  for  export  of 
live  sp)ecimens  for  commercial  breeding 
or  resale  purposes.  Prior  to  issuance  of 
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any  CITES  export  permit,  the  Service 
must  be  able  to  determine  that  the 
specimens  to  be  exported  were  legally 
acquired,  that  the  export  would  not  be 
detrimental  to  the  species,  and  that  live 
specimens  will  be  prepared  and  shipped 
in  a  humane  manner.  To  ensure  that  the 
Service  carries  out  these  responsibilities 
in  a  consistent  manner,  the  Service  will 
consider  the  issuance  of  permits  for  the 
export  of  live  American  alligators 
[Alligator  tnississippiensis]  in  the 
following  context: 

1.  Applications  for  export  permits  for 
scientific  research  should  include: 

a.  Formal  research  protocol  with 
timetable; 

b.  Qualifications  of  the  scientific 
personnel  conducting  the  proposed 
research. 

c  Description  of  the  facilities  where 
the  specimens  will  be  housed  and 
precautions  that  will  be  taken  to  prevent 
escape;  and 

d.  Plans  for  disposition  of  the 
alligators  and  any  progeny  upon 
completion  of  the  research  project. 

2.  Applications  for  export  permits  for 
zoological  display  should  include: 

a.  A  description  of  the  receiving 
facility  including  the  housing  planned 
or  in  existence  for  the  requested 
alligators  and  measures  to  be  taken  to 
prevent  escape;  and 

b.  Plans  for  disposition  of  the 
alligators  and  any  progeny  should  the 
facility  close  or  become  overcrowded. 

3.  Applications  for  export  permits  for 
captive  breeding  or  resale  will  not  be 
accepted. 

If  adopted,  this  proposed  policy 
would  remain  in  place  until  further 
notice.  If  substantial  new  biological 
information  is  received,  the  basis  for 
these  findings  would  be  reviewed. 

Dated:  May  1.  1998. 
lamie  Rappaporl  Clark. 
Director 
(FR  Doc.  9»-12292  Filed  5-7-98.  8:45  ami 
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DEPAPTMFNT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Salt  River  Pima-Maricopa  Indian 
Community  Alcoholic  Beverage 
Control  Ordinance 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice. 

summary:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8.  and  in  accordance  with  the 


Act  of  August  15.  1953.  67  Stat.  586.  18 
U.S.C.  §  1161.  I  certify  that  amendment 
of  the  Salt  River  Pima-Maricopa  Indian 
Ck)mmunity  Alcoholic  Beverage  Control 
Ordinance.  Resolution  No.  SR-1 797-98. 
was  duly  adopted  and  certified  by  the 
Salt  River  Pima-Maricopa  Indian 
Community  Council  on  February  18, 
1998.  This  Ordinance  amends  an  earlier 
ordinance  published  in  Volume  38  of 
the  Federal  Register  at  page  3416.  This 
Ordinance  provides  for  the  regulation  of 
the  sale,  possession  and  consumption  of 
liquor  within  the  Salt  River  Pima- 
Maricopa  Indian  Community,  under  the 
jurisdiction  of  the  Salt  River  Pima- 
Maricopa  Indian  Community  and  is  in 
conformity  with  the  laws  of  the  State  of 
Arizona. 

DATES:  This  Ordinance  is  effective  May 
8, 1998 

FOR  FURTHER  INFORMATION  CONTACT: 
Bettie  Rushing.  Division  of  Tribal 
Government  Services,  1849  C  Street 
NW.  MS  4603-MIB.  Washington.  DC. 
20240-4001;  telephone  (202) 208-3463. 

SUPPt-EMENTARY  INFORMATION:  The  Tribal 
Liquor  Ordinance  for  the  Salt  River 
Pima-Maricopa  Indian  Community  is  to 
read  as  follows: 

Salt  River  Pima-Maricopa  Indian 
Conununity  Alcoholic  Beverage  Control 
Ordinance 

1.  Preamble 

(a)  Title  This  Ordinance  shall  be 
known  as  the  SaU  River  Pima-Maricopa 
Indian  Community  Alcoholic  Beverage 
Control  Ordinance. 

(b)  Authority.  This  Ordinance  is 
enacted  pursuant  to  the  Act  of  August 
15.  1953,  (Pub.  L.  83-277.  67  Stat.  588. 
18  U.S.C.  §  1161)  and  Article  VII  of  the 
Salt  River  Pima-Maricopa  Indian 
Community  Constitution. 

(c)  Purpose.  The  purpose  of  this 
Ordinance  is  to  regulate  and  control  the 
possession,  consumption,  and  sale  of 
liquor  on  the  Salt  River  Pima-Maricopa 
Indian  Community.  The  enactment  of  an 
ordinance  governing  liquor  possession 
and  sale  on  the  reservation  will  increase 
the  ability  of  the  Community 
government  to  control  reservation  liquor 
distribution  and  possession,  and  at  the 
same  time  will  provide  an  important 
source  of  revenue  for  the  continued 
operation  and  strengthening  of  the 
Community  government  and  the 
delivery  of  Community  government 
services. 

(d)  Application  of  18  U.S.C.  §  1161. 
All  acts  and  transactions  under  this 
Ordinance  shall  be  in  conformity  with 
this  Ordinance  and  in  conformity  with 
the  laws  of  the  State  of  Arizona  as  that 
term  is  used  in  18  U.S.C.  §  1161. 


(e)  Effective  Date.  This  Ordinance 
shall  be  effective  upon  the  date  of  its 
publication  in  the  Federal  Register 

2.  Definitions 

In  this  ordinance  unless  the  context 
otherwise  reauires: 

(a)  Alcoholic  Beverages  means  beer, 
wine  or  other  spirituous  liquor. 

(b)  Community  means  the  Salt  River 
Pima-Maricopa  Indian  Community. 

(c)  License  means  a  license  issued 
pursuant  to  the  provisions  of  this 
ordinance. 

(d)  Licensed  Premises  or  Premises 
means  a  place  from  which  a  licensee  is 
authorized  to  sell  alcoholic  beverages 
under  the  provisions  of  this  ordinance. 

(e)  Licensee  means  a  person  who  has 
been  authorized  to  sell  alcoholic 
beverages  for  consumption  at  a 
particular  premise  by  the  Salt  River 
Pima-Maricopa  Indian  Community. 

(f)  Person  means  a  natural  person  or 
a  corporation  duly  chartered  by  a 
jurisdiction  within  the  United  States. 

(g)  Private  Residence  means  a  place 
where  an  individual  or  a  family 
maintains  a  habitation. 

(h)  Public  Place  means  any  place  not 
a  private  residence  and  not  licensed  for 
the  possession  of  alcoholic  beverages. 

(ifSell.  Said.  Buy  shall  include 
furnish,  dispose  of.  give,  receive  or 
acquire. 

3.  Unlawful  Acts 

(a)  It  shall  be  unlawful  for  any  person 
to  deal  with  alcoholic  beverages  in  any 
manner  not  allowed  by  this  Ordinance 
or  the  regulations  adopted  under  this 
Ordinance. 

(b)  It  shall  be  unlawful  for  a  licensee 
or  other  person  to  give,  sell  or  cause  to 
be  sold  or  otherwise  distribute  alcoholic 
beverages  to  a  person  under  the  age  of 
21  years. 

(c)  It  shall  be  unlawful  to  employ  a 
person  under  the  age  of  21  years  in  any 
capacity  connected  with  the  handling  of 
alcoholic  beverages. 

(d)  It  shall  be  unlawful  for  a  person 
under  the  age  of  21  years  to  buy, 

ossess,  or  consume  alcoholic 


verages. 

(e)  It  shall  be  unlawful  for  a  licensee 
or  an  employee  of  a  licensee  to  consume 
alcoholic  beverages  on  or  about  the 
licensed  premises  during  such  periods 
such  person  is  working  at  the  licensed 
premises. 

(f)  It  shall  be  unlawful  for  a  licensee 
or  any  other  person  to  sell  alcoholic 
beverages  to  an  intoxicated  or  disorderly 
person,  or  for  a  licensee  or  employee  of 
a  licensee  to  allow  or  permit  an 
intoxicated  or  disorderly  person  to 
remain  on  the  premises. 

(g)  It  shall  be  unlawful  for  a  licensee 
to  sell  alcoholic  beverages  in  any 
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manner  not  provided  for  by  this 
ordinance  or  the  licensee's  license 

4  Lawful  Commerce  With  Alcoholic 

Beverages 

(ai  Alcoholic  beverages  may  be 
possessed  and  consumed  only  at  private 
residences  and  licensed  premises,  and 
may  be  transported  in  unbroken 
containers  to  such  places. 

(b)  Alcoholic  beverages  may  be  sold  at 
licensed  premises  only  under  the 
conditions  under  which  the  license  is 
i.ssued 

(cj  The  Community  may  from  time  to 
time  issue  licenses  for  the  sale  of 
alcoholic  beverages  subject  to  the 
provisions  of  this  ordinance  and  the 
regulations  adopted  pursuant  to  this 
Ordinance. 

5.  Issuance  of  License.  Regulation. 
Revocation.  Fees,  Heanngi 

(a)  The  Office  of  Alcohol  Beverage  ■ 
Control  ("Office")  is  hereby  established 
The  director  of  the  Office  will  be  the 
Alcohol  Beverage  Heanng  Officer  who 
will  be  responsible  to  the  Community 
Manager  and  whose  duties  may  be 
delegated  from  time  to  time  to  assistant 
hearing  officers  or  other  employees  of 
the  Office  .Mi  of  the  positions  of  the 
Office  will  be  filled  and  will  be 
conducted  in  accordance  with  the 
Community's  established  policies  and 
procedures 

(b)  Regulations — The  Director  of  the 
Office  shall  propose  for  adoption  by  the 
Salt  River  Pima-Maricopa  Indian 
Community  Council  regulations  for  the 
purpose  of  carr\ing  out  the  provisions 
of  iJiis  ordinance.  Such  regulations 
shall: 

(1)  Establish  a  procedure  for 
application  for  license  through  the 
Office  provision  for  public  hearings 
before  final  decision  by  the  Alcohol 
Beverage  Hearing  Officer; 

(21  Provide  uniform  standards  of 
qualification  for  licensees; 

(3)  Determine  the  information 
required  to  be  supplied  by  applicants 
for  license,  and  for  the  verification  of 
such  information  .Applicants  shall 
include  in  the  case  of  a  corporation,  all 
shareholders  of  more  than  5%  of  the 
corporate  stock  and  all  officers  and 
directors  of  the  corporation;  and  in  the 
case  of  a  partnership,  all  of  the  partners; 

(4)  Establish  the  fee  for  an 
application,  renewal  application  and 
annual  license  provided  that  no  such  fee 
shall  in  the  first  year  of  this  ordinance 
exceed  $1,500  00  or  increase  more  than 
5%  per  annum  thereafter; 

(5)  Establish  hours  within  which 
premises  mav  be  open; 

(6)  Establish  standards  for  operation 
of  licensed  premises  and  for  the  audit  of 


records  to  be  supplied  to  the 
Community; 

(7)  Establish  classes  of  licenses  for  the 
sale  of  (i)  all  alcoholic  beverages,  (ii) 
only  beer,  (iii)  only  wine,  or  (ivl  only 
beer  and  wine; 

(8)  Establish  a  procedure  for 
revocation  and  suspension  of  licenses 
which  will  be  administered  by  the 
Alcohol  Beverage  Heanng  Officer 

(c)  Be\'erage  restrictions — Licenses 
may  only  be  issued  for  premises 
operated  under  the  following 
classifications  as  defined  herein,  and 
such  licenses  may  be  restricted  to  the 
sale  of  (i)  all  alcoholic  beverages,  (iil 
only  beer,  (iii)  only  wine,  or  [\\]  onh 
beer  and  wine 

(di  Designated  area — Licenses  mav  be 
issued  for  premises  located  only  on  land 
descnbed  on  the  Designated  Area  Map 
attached  to  this  ordinance  and  filed  in 
the  official  records  of  the  Community  in 
the  Office  of  the  Secretary    .Additional 
land  may  be  described  as  vsithm  the 
"Designated  Area"  by  the  enactmeni  b\ 
the  Community  Council  of  an  ordinance 
amending  the  Designated  Area  .Map 

(e)  Premises  which  mav  be  licensed- 
Licenses  may  only  be  issued  for 
premises  as  defined  in  this  subsection 
(e)  or  its  subparagraphs. 

(1)  Hotel-Motel  License 

(i)  The  Alcohol  Beverage  Hearing 
Officer  may  issue  a  hotel-motel  license 
to  any  hotel  or  motel  that  would  qualif\' 
for  a  restaurant  license  under  the  terms 
of  a  restaurant  license  and-'or  for  the 
operation  of  one  or  more  bars  in  such 
hotel  or  motel  provided  that  the 
applicant  is  otherwise  qualified  to  hold 
a  license 

(ii)  The  holder  of  a  hotel-motel  ficense 
is  authorized  to  sell  and  sene  alcoholic 
beverages  solely  for  consumption  on  the 
licensed  premises  For  the  purpose  of 
this  section    Licensed  Premises"  shall 
include  all  public  bar  rooms,  public 
restaurant  rooms  and,  pnvate  banquet 
rooms  supplied  by  the  hotel-motel 
."•estaurant. 

(iii)  Restaurant"  means  an  establishment 
which  derives  at  least  forty  percent 
(40%)  of  its  gross  revenue  from  the  sale 
of  food. 

(2)  Casino  License 

(i)  The  Alcohol  Beverage  Hearing 
Officer  may  issue  a  casino  license  to  any 
casino  authorized  to  operate  as  a  casino 
by  the  Community. 

(ii)  The  holder  of  a  casino  license  is 
authorized  to  sell  and  ser%e  alcoholic 
beverages  solely  for  consumption  on  the 
licensed  premises  For  the  purpose  of 
this  section  licensed  premises"  shall 
include  all  public  bar  rooms,  gaming 


areas,  private  banquet  or  meeting  rooms 
and  restaurants  and  other  food  service 
facilities 

(3)  Golf  Course  Club  House  License 

(ii  The  Alcohol  Beverage  Hearing 
Officer  may  issue  a  Golf  Course  Qub 
House  hcense  to  any  Golf  Course  Club 

liouse. 

ill  I  The  holder  of  a  Golf  Course  Club 
House  license  is  authorized  to  sell  and 
serve  alcoholic  beverages  solely  for 
consumption  on  the  licensed  premises 
and  only  to  patrons  of  the  Golf  Course 
Facility  For  the  purpose  of  this  section 

licensed  premises"  shall  include  all 
restaurant  bar  and  lounge  fadfities 
within  the  Golf  Course  Club  House.  For 
purposes  of  this  section,  a  "Golf  Course 
Club  House"  means  a  Club  House 
located  on  a  golf  course. 

(f)  Issuance  of  Licenses,  Hearings 

(1)  Licenses  will  be  issued  by  the 
Director  of  the  Office  of  Alcohol 
Beverage  Control  after  a  hearing  and 
upon  a  determination  by  the  Alcohol 
Beverage  Heanng  Officer  that  there  has 
txrfr.  a  satisfactory  showing  of  the 
capability,  qualifications  and  reliability 
of  the  Applicant,  and  in  the  case  of  a 
corporation,  its  principal  stockholders, 
offices  and  directors,  and  of  a 
partnership,  its  partners,  and  that  the 
pubUc  convenience  requires  and  the 
best  interests  of  the  Community  will  be 
substantially  served  by  the  issuance  of 
the  license.  The  Salt  River  Pima- 
Maricopa  Indian  Community  Pohce 
Department  shall,  at  the  request  of  the 
President  of  the  Community  and  for  the 
purposes  of  this  subparagraph,  do  a 
criminal  history  background  check 
qualification  on  any  appUcant  for  a 
Ucense  under  this  ordinance. 

(2)  The  Alcohol  Beverage  Hearing 
Officer  shall  determine  after  a  hearing 
has  been  held  whether  and  under  what 
conditions  a  license  shall  be  issued.  The 
hearing  shall  be  announced  by  notice  in 
the  Community  newspaper.  Notice  shall 
be  given  no  less  than  lO  days  prior  to 
such  hearing.  The  hearing  shall  be 
conducted  by  the  Alcohol  Beverage 
Hearing  Officer  in  an  informal  manner 
with  rules  adopted  pursuant  to  this 
ordinance  calculated  to  assure  full 
disclosure  of  all  relevant  information. 
Professional  attorneys  shall  not  be 
permitted  to  represent  parties  at  any 
such  hearing  or  hearings  on  appeal.  The 
Alcohol  Beverage  Hearing  Officer  shall 
hear  all  relevant  issues  and  within  5 
days  after  the  hearing  is  concluded  shall 
issue  a  written  decision.  The  decision 
will  contain  the  findings  of  fact  relied 
on  by  the  Alcohol  Beverage  Hearing 
Officer  for  the  decision  as  well  as  the 
decision.  The  findings  of  fact  and 
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decision  shall  ba  liluU  wiin  uil-  >^ierk  ol 
the  Salt  River  Pima-Maricopa  Indian 
Community  Court  and  distributed 
within  two  (.:)  days  after  .-.uch  filing  to 
the  applicant,  any  othes  person  who 
files  a  notice  of  appearance  with  the 
Alcohol  Beverage  Hearing  Officer  before 
the  hearing  is  adjourned,  and  the 
Secretary  of  the  Salt  River  Pima- 
Maricopa  Indian  Community. 

(3)  A  decision  of  the  Alcohol  Beverage 
Hearing  Officer  under  Section  5(f)(1) 
and  (2)  and  5(g)  may  be  appealed  to  the 
Salt  River  Pima-Maricopa  Indian 
Community  Court  by  the  applicant,  the 
Community,  or  any  Community  member 
who  has  filed  a  notice  of  appearance. 

(4)  Appeals  shall  be  taken  from  any 
decision  of  the  Alcohol  Beverage 
Hearing  Officer  in  the  following 
manner: 

(i)  Notice  of  appeal.  Written  notice  of 
appeal  shall  be  given  within  ten  (10) 
days  af^er  the  day  the  written  and 
executed  decision  is  filed  with  the  Clerk 
of  the  Salt  River  Pima-Mancopa  Indian 
Community  Court.  The  notice  of  appeal 
shall  state  all  the  grounds  for  appeal 
relied  on  by  the  appellant.  The  notice  of 
appeal  shall  not  b<B  amended  once  it  is 
filed.  The  appellee  may  file  a  short 
written  response  to  the  grounds  for 
appeal  within  ten  (10)  days  after  the 
notice  of  appeal  is  filed.  The  notice  of 
appeal  and  response  shall  be  mailed  to 
the  opposing  party  on  the  day  it  is  filed. 
If  the  appellant  is  the  applicant  for  the 
license,  the  appellee  shall  in  all  cases  be 
the  Alcohol  Beverage  Hearing  Officer.  If 
the  appellant  is  a  person  who  filed  a 
notice  of  appearance  or  the  Community, 
the  appellee  shall  in  all  cases  be  the 
applicant.  In  the  event  there  is  more 
than  one  Notice  of  Appeal  filed,  the 
appeals  shall  be  consolidated  by  the 
Clerk  and  only  one  response  shall  be 
filed  to  the  consolidated  appeals. 

(ii)  Costs  There  shall  be  posted  with 
the  Clerk  of  the  Salt  River  Pima- 
Maricopa  Indian  Community  Court  a 
cash  fee  of  $25.00  to  cover  court  costs. 

(iii)  Grounds  for  appeal  The  court 
shall  determine  the  appeal  upon  the 
findings  of  fact  and  decision  entered  in 
the  case  by  the  Alcohol  Beverage 
Hearing  Officer. 

(iv)  Findings  of  fact.  The  findings  of 
fact  shall  be  presumed  to  be  without 
reversible  error.  The  presumption  may 
be  overcome  by  a  sworn  written 
statement  presented  to  the  court  at  the 
time  of  the  filing  of  the  notice  of  appeal 
which  establishes  on  the  basis  of  the 
statement,  any  one  or  more  of  the 
following  grounds: 

(A)  That  a  witness  ready  and  willing 
to  testify  at  the  time  of  the  hearing  on 
behalf  of  the  appellant  was  not  allowed 
by  the  Alcohol  Beverage  Hearing  Officer 


tu  tunc  tii«  witness  stand  and  testify, 
and  such  testimony  would  have 
materially  altered  the  decision  of  the 
Alcohol  Beverage  Hearing  Officer. 

(B)  That  the  Alcohol  Beverage  Hearing 
Ofificer  refused  to  admit  documentary  or 
other  physical  evidence,  and  such 
evidence  would  have  materially  altered 
the  decision  of  the  Alcohol  Beverage 
Hearing  Officer. 

(C)  That  after  the  hearing  the 
appellant  discovered  material  evidence 
which,  with  reasonable  diligence,  could 
not  have  been  discovered  and  produced 
at  the  hearing,  and  such  evidence  would 
have  materially  altered  the  decision  of 
the  Alcohol  Beverage  Hearing  Officer.  In 
the  event  the  court  finds  the 
presumption  is  overcome  pursuant  to 
this  subsection,  the  court  shall  remand 
the  case  back  to  the  Alcohol  Beverage 
Hearing  Officer  for  the  limited  purpose 
of  hearing  only  the  excluded  or  new 
evidence  and  any  evidence  presented  in 
rebuttal  to  such  evidence.  The  hearing 
will  be  held  within  ten  (10)  days  after 
the  order  of  the  court  has  been  filed  and 
served  upon  the  appellants  and 
appellee.  At  the  conclusion  of  such 
remand  hearing,  the  Alcohol  Beverage 
Hearing  Officer  shall,  within  ten  (lO) 
days  of  the  hearing,  make  and  enter 
such  amended  findings  of  fact  and 
decision  as  the  Alcohol  Beverage 
Hearing  Officer  determines  that  the 
evidence  adduced  at  the  remand  hearing 
requires.  If  the  Alcohol  Beverage 
Hearing  Officer  determines  that  the 
prior  findings  of  fact  requires  no 
amendment,  the  Alcohol  Beverage 
Hearing  Officer  will  issue  a  decision 
reaffirming  its  prior  findings  of  fact  and 
decision!  The  findings  of  fact  and 
decision  will  be  transmitted  to  the  court 
and  such  findings  of  fact  and  decision 
will  not  be  subject  to  a  separate  appeal. 

(v)  Decision.  The  court  shall 
determine  whether  the  decision  is 
supported  by  the  findings  of  fact  and  the 
law.  Any  party  to  the  case  may  request 
an  opportunity  to  appear  before  the 
court  prior  to  its  decision  to  give  the 
court  such  party's  view  of  the  case.  The 
other  party  or  parties  shall  be  given 
adequate  notice  of  the  hearing  and  an 
opportunity  to  present  such  party's  or 
parties'  view  of  the  case.  Such  views 
shall  be  presented  orally  by  the  parties 
or  their  advocates  and  shall  only  deal 
with  the  grounds  relied  on  by  tiie 
appellant  as  set  out  in  the  notice  of 
appeal.  The  hearing  shall  be  limited  to 
one  hour  and  the  time  will  be  equally 
divided  between  the  appellant  and  the 
appellee,  if  the  court  finds  that  the 
decision  is  incorrect,  it  shall  issue  a  new 
decision  correctly  stating  the  decision. 
Such  decision  shall  be  final  and  not 
subject  to  rehearing,  review  or  appeal. 


(5)  Records  of  application  permit  and 
proceedings.  A  complete  rv<  ord  of  all 
apphcations.  actions  taken  thereon,  and 
jny  licenses  issued  shall  be  maintained 
by  the  Community  and  shall  be  open  for 
public  inspection  at  the  Office  of 
Alcohol  Beverage  Control. 

(g)  Licenses  shall  be  issued  for  a 
period  of  one  year  and  are  renewable  on 
application  to  the  Office  of  Alcohol 
Beverage  Control  which  will  renew  on 
payment  of  renewal  application  fee  and 
annual  license  fee. 

(h)  Licenses  issued  under  this 
ordinance  are  non-transferable  without 
the  prior  approval  of  the  Alcohol 
Beverage  Hearing  Officer  after  the 
application  process  has  been  completed. 

(i)  The  Office  of  Alcohol  Beverage 
Control,  the  Department  of  Public  Safety 
or  the  Community  Manager  may  cite  a 
licensee  to  appear  before  the  Alcohol 
Beverage  Hearing  Officer  for  a 
revocation  hearing  upon  allegations  of 
violations  under  Section  2  hereof. 

(j)  Any  license  issued  pursuant  to  this 
ordinance  may  be  revoked  or  suspended 
after  a  hearing  before  the  Alcohol 
Beverage  Hearing  Officer  upon  a  finding 
that  the  licensee  is  operating  the 
premises  in  violation  of  this  ordinance 
or  the  regulations  adopted  pursuant  to 
it.  or  the  laws  of  the  Community  or  that 
the  license  would  not  have  been 
originally  issued  had  the  facts  in 
evidence  at  the  time  of  any  revocation 
hearing  been  known  at  the  time  of  the 
application  for  a  license. 

6.  Scope  of  Ordinance 

Except  for  Article  I  and  III  of  Chapter 
14  of  the  Code  of  Ordinances  of  the  Salt 
River  Pima-Maricopa  Indian 
Community,  this  Ordinance  constitutes 
the  entire  law  of  the  Community  in 
regard  to  the  sale  and/or  distribution  of 
alcoholic  beverages  within  the 
Community. 

7.  Repeal  of  Ordinance 

Article  II  of  Chapter  l4  of  the  Code  of 
Ordinances  of  the  Community  is 
repealed. 

Dated:  April  28,  1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc  98-12278  Filed  5-7-98:  8:45  am] 

BILUNQ  CODE  4310-02-j 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Afl^airs, 
Interior. 
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action:  Notice  of  approved  amfndmenf 
to  Tribal-State  Compact, 


SUMMARY:  Pursuant  to  Section  11  of  the 

Indian  Gaming  Reguiatorv  Act  of  1988, 
Pub,  L,  \00-A97.  25  US.C.  2710,  the 
Secretarv  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations  The  .Assistant 
Secretary — Indian  .Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Fifth 
Renewal  of  Agreement  between  the 
Northern  Chevenne  Tribe  and  the  State 
of  Montana  regarding  Cla.ss  III  gaming 
on  the  Northern  Cheyenne  Reservation 
which  was  executed  on  February  17. 
1998. 

DATES:  This  action  is  effective  May  8, 
199H 

FOfl  FURTHER  INFORMATION  CONTACT: 
Nancy  I   Piersii.alla,  .Acting  Director, 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  .Affairs.  Washington, 
D.C. 20240, (202)  219-4068. 

Dated   ,^pril  30,  1998. 
Kevin  Gover, 

Assistant  .Secretary — Indian  Affairs. 
IFR  D<x    9ft-12261  Filed  5-7-98:  8:45  am] 

BtUJNO  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  .Affairs. 

Interior 

ACTION:  Notice  of  approved  amendment 

to  Tribal -State  Compact 

SUMMARY:  Pursuant  to  Section  11  of  the 

Indian  Gaming  Regulatorv  Act  of  1988. 
Pub,  L,  100-^97,  25  U,S,C.  2710,  the 
Secretary'  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Compads  for  the  purpose  of  engaging  m 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary- 
Indian  .Affairs,  Department  of  the 
Intenor,  through  his  delegated 
authority,  has  approved  .Amendment  II 
to  the  Amended  Gaming  Compact 
Between  the  Sisseton-Wahpeton  Sioux 
Tnbe  and  the  State  of  South  Dakota, 
which  was  executed  on  lanuarv  13, 
1998 

DATES:  This  action  is  effective  May  8. 
1998 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  |.  Pierskalla.  .Acting  Diredor. 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affairs, Washington, 
DC.  20240,  (202)  219-4068. 


Dated   April  30,  1998. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
'FR  Doc  98-1  2260  Filed  5-7-98:  8:45  am] 

BILUNG  COO£  «3lO-02-f> 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-0CM>;  F-19l55~-4] 

Notice  for  Publication;  Alaska  Native 
Claims  Selection 

In  accordance  vviin  Departmental 
regulation  43  CP'R  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(ej  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  use,  1601.  1613(e).  will  be 
issued  to  Doyon,  Limited  for 
approximately  120  acres  The  lands 
involved  are  in  the  vicinity  of  Birch 
Creek,  Alaska,  within  T.  19  N.,  R.  7  E. 
and  T,  17  N.,  R.  11  E.   Fairhanks 
Meridian,  Alaska 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  mav  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue,  #13,  Anchorage.  .Alaska  99513- 
7599  ((907)  271-5960! 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation. 
shall  have  until  lune  8.  1998.  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal  .Appeals  mu.st  be  filed  in  the 
Bureau  of  Land  .Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights 
Elizabeth  Sherwood, 

Land  Lai*  Examiner.  ASCSA  Team,  Branch 

of  962  Adjudicalion 

IFR  Doc.  98-12237  Filed  5-7-98:  8:45  am) 

BILUNG  coot  «10-J*-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  ol  Land  Manageme'-' 

rOR-050-''' 50-00  G&-C-T' 

Pnneville  District,  Cave  CioSi-'e 
Oregon 

Mayl,  1998. 

AGENCY:  Bureau  of  Land  Management, 

l;.:e.-ior. 

ACTION:  Notice  is  hereby  given  that  Stout 

Cave.  Deschutes  County,  Oregon,  is 

closed  yearlong  to  all  visitor  use  for  a 

three-year  period  ending  on  May  1, 

2001.' 

Effective  immediately.  Stout  Cave,  in 
Deschutes  County,  Oregon,  is  closed  to 
all  visitor  use  (caving,  sport  climbing, 
etc.)  for  a  three- year  period  ending  on 
May  1.  2001.  The  term  "cave"  applies 
to  any  naturally  occurring  void,  cavity, 
recess,  or  system  of  interconnected 
passages  which  occurs  beneath  the 
surface  of  the  earth  and  to  any  natural 
pit,  sinkhole,  or  other  feature  which  is 
an  extension  of  the  entrance.  The  term 
"sinkhole"  applies  to  the  area  below  the 
nm  and  extending  to  the  cave's 
entrance.  The  purpose  of  this  closure  is 
to  protect  roosting  western  big-eared 
bats  from  human  disturbance.  This 
Special  Status  sf)ecies  is  extremely 
sensitive  to  human  disturbance.  Also, 
this  closure  is  necessary  in  order  to 
determine  the  specific  type  and  location 
of  bat  use  in  the  absence  of  human 
disturbance.  Current  levels  of  human 
disturbance  prevent  further  evaluation 
of  bat  use.  Without  this  information, 
impacts  to  biota  from  current  and 
proposed  human  uses  at  the  cave  cannot 
be  analyzed.  BLM  cave  management 
policy  directs  that  protective  measures, 
including  cave  closures,  be 
implemented  where  known  or  potential 
adverse  impacts  to  sensitive  animals  is 
present.  Closure  needs  will  be  re- 
evaluated at  the  end  of  the  three-year 
closure  period.  Exemptions  to  this 
closure  will  apply  to  administrative 
personnel  for  monitoring  purposes; 
other  exemptions  to  this  restriction  may 
be  made  on  a  case-by-case  basis  by  the 
authorized  officer.  Exemptions  could 
include  approved  research,  esseniial 
search  and  rescue,  and  other  emergency 
actions  or  administrative  operations  for 
the  protection  of  cave  resources.  The 
authority  for  this  closure  is  43  CFR 
8364.1:  Closure  and  restriction  orders. 

A  more  specific  location  of  pubUc 
lands  under  this  closure  order  is  not 
provided  in  order  to  protect  sensitive 
cave  resources.  Cave  locations  are 
exempt  from  the  Freedom  of 
Information  Act  under  the  Federal  Cave 
Resources  Protection  Act  of  1988. 


25520 


Ipr.il    Kciiistt'r 


Friday,  May  8,    iqqR 'N'ntires 


FOR  FURTHER  .N*\jHMA'nON  COMTACT: 
Sarah  Nichols.  Cave  Protection 
Speciahst.  BLM  Prineville  District,  P.O. 
Box  550.  Prineville.  Oregon  97754. 
telephone  (541)  416-6725, 
SUPPLEMENTAY  INFORMATION:  Violation  of 
this  closure  order  is  punishable  by  a 
fine  not  to  exceed  $1,000  and/or 
inipri.sonment  not  to  exceed  12  months 
as  provided  in  43  CFR  8360.0-7 

Dated:  May  1.  1998 
fuiMC  G.  KatuM. 

Deschutes  Area  Manager.  Prineville  District 
Office. 
IFR  Do<:  9»-12194  Filed  5-7-98;  845  ami 

BiLUNQ  COOe  4310-1»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  ot  Land  M,i:i,iq«"'^^>nt 

riiirr-o«<M)8- 16 10-00.  i6i8pi 

Notice  o'  Availability  of  the  Draft  OH 
and  Gas  Supplemental  Resource 
Management  P'.mi  iml  Environmental 

Impact  Stdtemen! 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  Pursuant  to  the  Federal  Land 
Policy  and  Management  Act  and  the 
National  Environmental  Policy  Act  the 
Bureau  of  Land  Management  (BLM)  has 
prepared  a  Draft  Oil  and  Cas 
Supplemental  Resource  Management 
Plan  and  Environmental  Impact 
Statement  (RMP/EIS).  This  is  a  draft 
supplement  to  the  1992  Judith-Valley- 
Phillips  RMP  and  is  available  to  the 
public  for  a  90-day  review  period.  The 
Draft  Oil  and  Gas  Supplemental  RMP/ 
EIS  addresses  two  additional 
alternatives  for  oil  and  gas  leasing  on 
3.4  million  acres  in  northcentral 
Montana:  Fergus,  Petroleum,  Judith 
Basin.  Phillips,  and  Valley  Counties  and 
the  southern  portion  of  Chouteau 
County  One  of  the  alternatives  would 
avoid  oil  and  gas  leasing  in  areas  with 
valuable  wildlife  habitat.  The  other 
alternative,  the  preferred  alternative, 
would  provide  for  oil  and  gas  leasing 
while  protecting  other  resource  values 
through  stipulations  or  closing  areas 
where  resource  values  are  not 
compatible  with  exploration  and 
development. 

DATES:  The  agency  must  receive 
comments  on  or  before  August  6.  1998. 
ADDRESSES:  Address  all  comments  to 
David  L.  Man,  District  Manager,  Bureau 
of  Land  Management,  Le  wist  own 
District  Office.  P.O.  Box  1160, 
Lewistown,  MT  59457-1160. 


Copies  of  the  Draft  Oil  and  Gas 
Supplemental  RMP/EIS  are  available 
from  the  Bureau  of  Land  Management, 
Lewistown  District  Office,  P.O.  Box 
1160,  Lewistown,  Montana  59457-1160 

Public  reading  copies  will  be 
available  for  review  at  the  following 
Bureau  of  Land  Management  locations: 
Montana  State  Office,  222  North  32nd 
Street,  Billings,  Montana;  Lewistown 
District  Office,  Airport  Road. 
Lewistown,  Montana;  Phillips  Resource 
ArBa,  501  S  2nd  Street  East.  Malta, 
Montana:  and  Valley  Resource  Area, 
Hwy  2  W,  Glasgow.  Montana. 

FOR  FURTHER  INFORMATION  CONTACT:  Jem. 
Majerus.  406-5Jd-:4'>l 

SUPPlfMENTARY  MFORMATtON:  In 
September  1988,  the  National  Wildlife 
Federation  protested  the  issuance  of  oil 
and  gas  leases  by  the  BLM  in  the  State 
of  Montana.  The  reasons  for  the  protest 
were  an  inadequate  analysis  under  the 
National  Environmental  Policy  Act  and 
non-compliance  with  the  Endangered 
Species  Act.  The  BLMs  November  1988 
decision  on  this  protest  was  that  BLM 
would  suspend  lease  issuance  on  tracts 
with  special  wildlife  stipulations  until  a 
new  RMP/EIS  was  completed  meeting 
the  Bureau's  supplemental  program 
guidance. 

In  September  1988,  the  BLM  issued  a 
notice  of  intent  to  prepare  an  RMP/EIS 
for  public  lands  in  northcentral 
Montana.  One  of  the  issues  identified 
for  the  RMP  was  oil  and  gas  leasing.  The 
draft  judith-Valley-Phillips  RMP/EIS 
was  released  for  public  comment  in  July 
1991.  The  National  Wildlife  Federation 
comments  on  the  draft  raised  the 
concern  that  the  November  1988 
decision  was  not  mentioned,  much  less 
identified  as  a  practical  alternative.  The 
BLM  responded  to  this  comment  in  the 
final  Judith-Valley-Phillips  RMP/EIS 
that  areas  nominated  for  lease  which 
require  special  stipulations  to  protect 
wildlife  would  not  be  offered  for  lease 
but  this  was  an  interim  policy  until  the 
RMP/EIS  was  completed  and  not  an 
alternative. 

In  December  1992  the  BLM  released 
the  final  Judith-Valley-Phillips  RMP/EIS 
for  a  30  day  protest  period.  In  January 
1993.  the  National  Wildlife  Federation 
protested  the  final  RMP/EIS  because  the 
document  neither  mentioned  the  1988 
decision  nor  identified  an  alternative  of 
carrying  the  temporary  arrangement 
forward  to  avoid  leasing  valuable 
wildlife  habitat.  After  careful  review  of 
this  issue  by  the  BLM's  Director  the 
protest  warranted  a  supplement  to  the 
final  RMP/EIS  addressing  an  alternative 
for  oil  and  gas  leasing  that  would  avoid 
leasing  valuable  wjldlife  habitat. 


(Authority:  Sec.  202,  Pub.  L.  94-579,  90  SUt 
2747  (43  U.S.Q  1712)  and  Sec   102.  Pub.  L. 
91-190.  83  SUt.  852  as  amended  (42  U.S.C. 
4332)) 

Dated:  April  27.  1998 
B.  G«ne  Miller, 
Associate  District  Manager 
IFR  Doc.  98-12187  Filed  5-7-98;  8:45  am) 

BHXMO  OOOe  U10-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UTU-6O470,  UTU-694831 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Leases 

In  accordance  with  Titie  iV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-^51).  a 
petition  for  reinstatement  of  oil  and  gas 
leases  LrnJ-60470  and  UTLI-«9463  for 
lands  in  Carbon  County.  Utah,  was 
timely  filed  and  reauired  rentals 
accruing  from  April  1.  1998.  the  date  of 
termination,  have  been  paid 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$5  per  acre  and  16-Vj  percent, 
respectively.  The  $500  administrative 
fee  for  each  lease  has  been  paid  and  the 
lessee  has  reimbursed  the  Bureau  of 
Land  Management  for  the  cost  of 
publishing  this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  leases  UTU- 
60470  and  UTU-69463.  effective  April 
1.  1998.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above, 
Robert  Lopez. 

Group  Leader.  Minerals  Adjudication  Group. 
IFR  Doc.  98-12211  Filed  5-7-98;  8:45  am] 

WUJNO  COO€  OiO-OO-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA~3 70-1 430-01 ,  CA  1 5801 ,  CAS  308.  CAS 
30«,  CA  8549.  CAS  310] 

Notice  of  Realty  Action:  Intent  To 
Convey  Lands  for  Landfill  Purposes, 
Modoc  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Intent  to  convey  lands  for 

landfill  purposes. 

summary:  The  County  of  Modoc  has 
n-;  .f,;,-^  that  five  landfills  currently 
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leased  from  the  Bureau  of  Land 
.Management  be  patented  to  the  County 
under  the  authority  of  the  Recreation 
and  Public  Purposes  .^ct  of  June  14. 
1926,  a.s  amended.  Pending  the 
completion  of  the  Environmental 
Assessment  (EA)  and  the  Landfill 
Transfer  .'Kudit  (LTA),  it  is  the  intent  of 
the  Bureau  of  Land  Management  to 
convey  the  lands  to  the  County  of 
Modoc.  The  Intent  to  Convey  involves 
the  following  lands  located  in  the 
County  of  Modoc,  California: 

Federal  Lands  to  be  conveyed  to  the 
County  of  Modoc: 

Mount  Diablo  Meridian,  California 

1.  Odarville:  T43  N,  K  17  E, 

•Sec  34.  Lot  3,  6.  E'/^NE'  .SW'A;  CA  15801 
containing  60  00  acres. 

2.  EagleviUe  T40N.  R  17  E. 

Sec.  21.  NEV,SE»'.  (withm);  CAS  308 

3  Lake  City:  T43  N,  R  16  E. 

Sec.  3.  NV'jNW'  ,  (within);  CAS  309 

4  Likely:  T  39  N,  R  13  E, 

Sec  11.  NEV«SWV4  (within);  CAS  310 

5  Davis  Creek:  T  45  N.  R  14  E, 

Sec  29.  NE'/«NEV,NEV4  (within):  CA  6549 

SUPPLEMENTARY  INR>RMATK3N: 

Conveyance  is  consistent  with  current 
BLM  land  use  planning  and  is  in  the 
public  interest.  The  County  of  Modoc  is 
a  qualified  applicant  for  conveyance. 
Final  determination  of  the  Intent  to 
Convey  will  be  made  using  public 
comments,  an  Environmental 
.\ssessment  (EA)  and  a  Landfill  Transfer 
Audit  (LT.M.  The  conveyance  document 
(f)atent)  for  the  Federal  public  lands  will 
include  the  following  terms,  conditions 
or  reservations  to  the  United  States: 

1.  ".\  right-of-way  thereon  for  ditche,s 
or  canals  constructed  by  the  authority  of 
the  L'nited  States  Act  of  August  30, 
1890  (43  use  945),  ■ 

2  Provisions  of  the  Recreation  and 
Public  Purposes  (R&PP)  Ad  and 
applicable  regulations  of  the  Secretary 
of  the  Interior 

3  .Ml  valid  and  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  patent  issuance. 

4  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals- 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  public  lands 
described  above  are  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mineral  laws 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  .*ict 
and  leasing  under  the  mineral  leasing 
laws  for  a  period  of  five  years  from  the 
date  of  publication   The  segregative 
effect  shall  terminate  as  provided  by  43 
CFR  2741, 5(h)(2). 

Detailed  information  concerning  the 
Intent  to  Convey  is  available  at  the 


Alturas  Resource  Area  Office,  708  West 
12lh  Street,  Alturas,  CA,  96101  and 
Surprise  Resource  Area  Office,  602 
Cressler  Street,  C,\  96104  or  by 
contacting  Jerry  Wheeler  at  53(3-233- 
4666  or  Joe  McFarlan  at  530-279-6:01 
For  a  period  of  45  days  after  the  initial 
publication  of  this  Notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Alturas  Field  Manager 
Alturas  Field  Office  at  the  above 
address.  Send  comments  to  the  Surprise 
Field  Manager,  Surprise  Field  Ofrif;e  at 
P  O.  Box  460.  Cedarville,  CA  96104. 

Any  adverse  comments  will  be 
reviewed  by  the  California  State 
Director  In  the  absence  of  any  adverse 
comments,  the  classification  vviii 
become  effective  60  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register. 
Siis«n  T.  Stokke. 

Manager.  BLM  Surprise  Field  Office. 
IFR  Doc  98-12282  Filed  5-7-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-060-08-1610-00,  1617P] 

Notice  of  Intent  To  Pnpare  a  Land 
Disposal  Plan  An>er)dn>ent  for  the 
Judith-Valley-Phillips  and  West  HiLine 
Resource  Mar>agement  Plans 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTTON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  fBLM) 
will  amend  the  Judith-Valle\ -Phillip'^ 
and  West  HiLine  Resource  Managemen' 
Plans  (RMPs).  The  Bureau  of  Land 
Management  is  amending  the  RMPs  to 
allow  the  disposal  of  small  isolated 
tracts  which  were  not  specificallv 
identified  and  listed  in  the  RMPs  The 
public  land  being  considered  is  located 
in  Blaine.  Chouteau.  Fergus,  Glacier. 
Hill,  Judith  Ba.sin.  Liberty,  Petroleum. 
Phillips,  Toole,  and  Valley  Counties, 
.Montana.  An  environmental  assessment 
will  be  prepared  by  the  Lewistown 
District  Office  to  analyze  the  impacts  of 
this  proposal  and  any  alternatives. 
DATES:  Comments  and 
recommendations  on  this  notice  to 
amend  the  Judith-Valley-Phillips  ana 
West  HiLine  RMPs  should  be  received 
on  or  before  June  8,  1998. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  David  L.  Mari, 
District  Manager,  Lewistown  Distria 
Office,  P.O.  Box  1160.  Lewistown.  MT 
59457-1160. 


FOR  FURTHER  INFORMATION  CONTACT:  )erry 
Majerus.  406-538-7461. 

SUPPLEMENTARY  INFORMATION:  The  West 
HiLme  sl^^S^  a.ic  i.iG:*r.-\  aiiey-Phillips 
il994i  Resoa.n :e  Management  Plans 
[RMP!  identified  specific  parcels  of 
publu  land  for  disposal.  Under  these 
RMPs.  a  plan  amendment  is  required  for 
any  land  exchange,  or  sale,  that  involves 
public  land  not  spedficaily  identified 
for  disposal  and  listed  m  the  RMPs  no 
matter  how  small  and  insignificant  the 
sale  or  exchange.  Over  the  past  seven 
years  this  has  required  six  plan 
amendments  to  complete  eight  minor 
land  sales  exchanges  which  ranged  in 
size  from  20  to  382  acres.  The  purpose 
of  each  amendment  was  to  dispose  of 
small  isolated  tracts  that  were  not 
identified  m  the  RMPs,  but  upon  closer 
examination  did  meet  disposal  criteria. 
Completing  this  plan  amendment  would 
allow  the  BLM  the  option,  and 
flexibility,  to  identify  additional 
disposal  tracts  in  the  future,  provided 
they  meet  the  disposal  criteria  and  the 
management  objectives  in  the  RMPs. 
Under  the  plan  amendment,  additional 
disposal  tracts  would  not  be  identified 
for  major  land  exchanges  that  do  not 
meet  RMP  objectives. 

(Authority:  Sec.  202,  Pub.  L.  94-579.  90  Stat 
2747  (43  U.S.C  1712)) 

Dated:  April  29,  1998. 
M  lames  Feist, 

.\cting  DisLnct  Manager 

[FR  Doc.  98-12272  Filed  5-7-98:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Natlor\al  Park  Service 

Draft  General  Mar^age-ment  Plan    D^aft 
Environmental  Impact  Staiemeni 
Marsh-Billings  National  Htstonca!  ParK 
Vermont 

agency:  National  PaA  Service  Interior. 

ACTION:  Notice  of  availability  of  Draft 
General  Management  Plan/Draft 
Environmental  Impact  Statement, 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  this  notice 
announces  the  availability  for  public 
review  of  a  Draft  General  Management 
Plan  Th-afi  Environmental  Impact 
Statement  for  Marsh-Billings  National 
Histoncal  Park.  Windsor  County, 
Vermont.  In  accordance  with  the 
National  Environmental  Policy  Act 
102(2)(C)  of  1969,  the  environmental 
imp>act  statement  was  prepared  to  assess 
the  impacts  of  implemmting  the  geooFal 
management  plan. 


25"^; 
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The  Draft  General  Management  Plan/ 
Draft  Environmental  Impact  Statement 
presents  a  Proposal  and  a  Management 
Alternative,  then  assesses  the  potential 
environmental  and  socioeconomic 
effects  of  the  actions  presented  on  site 
resources,  visitor  experience,  and  the 
surrounding  area.  The  Proposal  and  the 
Alternative  differ  in  their  approaches  to 
management.  The  Proposal  calls  for  a 
strong  partnership  between  the 
Woodstock  Foundation.  Inc.  (which 
operates  Billings  Farm  4  Museum, 
located  on  private  property  within  the 
park  boundary),  and  the  National  Park 
Service  to  manage  the  park.  The 
Alternative  describes  how  the  park 
could  operate  if  these  two  organizations 
worked  independently. 
DATES:  The  formal  public  review  period 
is  to  start  on  or  about  May  8.  1998.  for 
60  days  (watch  for  Environmental 
Protection  Agency  Federal  Rej;i»ter 
Notice  on  May  8).  Two  public  forums 
will  be  held  during  the  month  of  May. 
The  dates,  times,  and  location  of  the  two 
public  forums  will  be  advertised  in  local 
media  outlets. 

SUPPLEMEffTARY  INFORMATION:  Copies  of 
the  document  will  be  available  for 
review  at  the  following  locations: 
Marsh-Billings  National  Historical  Park. 

54  Elm  Street.  Woodstock,  VT  05091 
Woodstock  Town  Hall,  Woodstock, 

Vermont 
Norman  Williams  Public  Library. 

Woodstock,  Vermont 

To  request  copies  of  the  document, 
please  call  (802)  457-3388  ext.  14.  fax 
(802)  457-3405,  or  write  to  the 
Superintendent,  Marsh-Billings 
National  Historical  Park,  PO  Box  178, 
Woodstock,  VT  05091. 

Comments  on  the  Draft  General 
Management  Pl.in/Draft  Environmental 
Impact  Statement  should  be  submitted 
to  Rolf  Diamant,  Superintendent, 
Marsh-Billings  National  Historical  Park, 
FO  Box  178,  Woodstock.  VT  05091.  You 
can  also  fax  your  comments  to  the 
Superintendent  at  (802)  457-3405. 

Dated:  April  23, 1998. 
Rolf  Diamant, 

Sufjenntendent.  Marsh-Billings  National 
Historical  Park 
|FK  Doc   98-12243  Filed  5-7-98;  8:45  ami 
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NatiO'Mi  P  kK   Sf»rvlC« 

Enwlr:'H-n-v",)i  ir7-ipa<  !  St<i',f'"if'»i's; 

Parkway   MS  Southern  lerniinus 
AGENCY;  NtnnMuii  I'ark  Service.  Interior. 


action:  Notice  of  availability  of  the 
Draft  Environmental  Impact  Statement 
for  the  Southern  Terminus  of  the 
Natchez  Trace  Parkway,  Mississippi. 

SUMMARY:  This  notice  announces  the 
availability  of  a  draft  environmental 
impact  statement  (EIS)  for  the  Southern 
Terminus  (Section  3X)  of  the  Natchez 
Trace  Parkway. This  notice  also 
announces  the  intention  to  hold  public 
meetings  for  the  purpose  of  receiving 
comments  about  the  draft  EIS. 
DATES:  Comments  on  the  draft  EIS 
should  be  received  no  later  than  July  7, 
1998.  Public  meetings  will  be  held  in 
Natchez,  MS,  and  lackson,  MS.  The 
dates  and  times  of  the  public  meetings 
will  be  announced  in  local  media  in 
those  cities,  but  they  will  be  held  no 
sooner  than  30  days  following  the 
publication  of  this  announcement  in  the 
Fedeal  Register. 

ADDRESSES:  Comments  on  the  draft  EIS 
shall  be  submitted  to:  Superintendent 
Wendell  A.  Simpson,  Natchez  Trace 
Parkway,  2680  Natchez  Trace  Parkway, 
Tupelo,  MS  38801,  (601)  680-4004. 

The  locations  of  the  public  meetings 
will  be  announced  in  the  local  media  in 
the  cities  where  they  will  be  held. 

Public  reading  copies  of  the  EIS  will 
be  available  for  review  at  the  following 
locations: 

1.  Natchez  Trace  Parkway  Headquarters, 
2680  Natchez  Trace  Parkway,  Tupelo, 
Mississippi  38801,  (601)  680-^005 

2.  Natchez  National  Historical  Park,  504 
S.  Canal  Street.  Natchez,  Mississippi 
39120,  (601)442-7047 

3.  Judge  George  W.  Armstrong  Library, 
220  South  Commerce  Street,  Natchez. 
Mississippi  39120.  (601)  445-8862 

4.  Jackson/Hinds  Library  System, 
Eudora  Wetly  Library,  300  North  State 
Street,  Jackson,  Mississippi  39201, 
(601)  968-5809.  (This  is  the 
Headquarters  or  main  library  in 
Jackson. ) 

A  limited  number  of  copies  of  the 
draft  EIS  are  also  available  from  the 
office  of  the  Superintendent,  Natchez 
Trace  Parkway 

SUPPLEMENTARY  INFORMATION:  This  Draft 
Environmental  Impact  Statement  for  the 
Southern  Terminus  (Section  3X)  of  the 
Natchez  Trace  Parkway  presents  a 
proposal  and  two  alternative  locations 
for  the  Southern  Terminus  of  the 
Natchez  Trace  Parkway.  The  parkway  in 
this  region  currently  ends  at  U.S. 
Highway  61.  about  7.5  miles  east  of  the 
city  of  Natchez.  An  unopened  section  of 
the  parkway  has  been  partially 
constructed  from  U.S.  Highway  61  to 
U.S.  Highway  84/98.  about  3.6  miles 
east  of  the  Natchez  city  limits. 

Alternative  1.  the  no  action 
alternative,  would  construct  an 


mterchange  at  U.S.  84/98  and  make  that 
point  the  southern  terminus  of  the 
parkway.  The  proposal,  alternative  2. 
would  extend  the  parkway  another  4.2 
miles  from  U.S.  84/98  toward  Natchez 
to  terminate  at  Liberty  Road,  where  an 
interchange  would  be  constructed. 
Alternative  3  would  expend  the 
parkway  about  4.3  miles  from  U.S.  84/ 
98  to  terminate  with  an  interchange  at 
Seargent  Prentiss  Drive.  Alternative  3  is 
the  only  alternative  which  would  not 
require  the  acquisition  of  some 
additional  property.  In  every  alternative, 
parkway  users  would  exit  the  parkway 
and  utilizing  existing  city  streets  to 
reach  the  city  center  or  other  locations 
in  Natchez.  The  EIS  evaluates  the 
potential  environmental  impacts 
associated  with  the  three  terminus 
locations  and  their  associated  parkway 
routing  alternatives. 

Dated;  April  29.  1998. 
Daniel  W.  Brown, 

Acting  Regional  Director.  Southeast  Region. 
[FR  Doc.  98-12241  Filed  5-7-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Joshua  Tree  National  Park  Actvisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
witli  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Joshua  Tree 
National  Park  Advisory  Commission 
(Commission)  will  be  held  from  9:00 
a.m.  (PDT)  until  3:00  p.m.  on  Saturday, 
June  13.  1998.  at  the  Helen  Gray  Center, 
on  Whitefeather  Drive  in  the  village  of 
Joshua  Tree.  California.  The 
Commission  will  hear  presentations  on 
issues  related  to  the  Backcountry  and 
Wilderness  Management  Plan,  which 
serves  as  an  amendment  to  the  General 
Management  Plan  for  Joshua  Tree 
National  Park,  and  will  develop 
Commission  by-laws. 

The  Advisory  Commission  was 
established  by  Pub.  L.  103-433.  section 
107  to  advise  the  Secretary  concerning 
the  development  and  implementation  of 
a  new  or  revised  comprehensive 
management  plan  for  Joshua  Tree 
National  Park. 

Members  of  the  Commission  include: 
Mr.  Chuck  Bell— Planner 
Ms.  Diane  Benson — Town  of  Yucca 

Valley 
Ms.  Cyndie  Bransford — Recreational 

Climbing 
Mr.  Gary  Daigneault — Property  Owner 
Hon.  Kathy  D«vis — County  of  San 

Bemadino 
Mr.  Brian  Huse — Conservation 
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Mr.  Michael  McCormack — Property 

Owner 
Mr.  Julian  Mclntyrt' — C.onsen  ation 
Mr  Roj^er  Melanson — Homeowner 
Mr.  Ramon  Mendoza — Native  American 

Interest 
Ms.  Leslie  Mounquand — Planner 
Mr.  Richard  Russell— All  Wheel  Drive 

Vehicle  Interest 
Eh".  Byron  Walls — Mining  Interest 
Hon.  Rov  Wilson — County  of  Riverside 
Mr.  Gilbert  Zimmerman — Tourism 

Included  on  the  agenda  for  this  public 
meeting  will  be: 

Discussion  of  the  Backcountry  and 
Wilderness  Management  Plan 

•  designation  of  a  trail  system 

•  designation  of  unpaved  roads 

•  climbing  management 

•  roadside  auto  camping 

•  major  artificial  water  sources  for 
wildlife 

•  area  closures 

•  establishment  of  group  size  limits 

•  implementation  of  the  Department 
of  the  Interior's  Desert  Tortoise 
Recovery  Plan 

Development  of  Commission  by-laws 

The  meeting  is  open  to  the  public  and 
will  be  recorded  for  dot:uiTientation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Adviserv  Commission   For  copies, 
please  contact  Superintendent,  Joshua 
Tree  National  Park.  7448.5  National  Park 
Drive.  Twentynine  Palms,  California 
92272  at  (760) 367-5502 

Dated:  April  24.  1998. 
Ernest  Quintana. 

SupfTintfnaent 

IFR  Doc  98-12242  Filed  5-7-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

[F.C.S.C,  Meeting  Notice  No.  10-98] 
Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  |5  U.S.C.  552b) 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 
DATE  AND  TIME:  Fndav.  May  22,  1998. 
9:31)  am 

SUBJECT  MATTER:  Hearings  on  the  Record 
on  Objections  to  Proposed  Decisions  on 
claims  against  .-Mbania.  as  follows: 


1.  Claim  No.  ALB-042  Xhani  Femera, 
etal. 

2.  Claim  No.  ALB-072  Thomas  M. 
Toma. 

3.  Claim  No.  ALB-t)92  Thanas  A. 
Laske. 

4.  Claim  Nos.  ALB-137  Klementina 
Sevo.  ALB-138  Marianthi  Fili. 

5.  Claim  No  ALB-153  Bibi  Xhemal 
Bejleri. 

6.  Claim  No.  ALB-173  Mango 
Vasiliades,  et  a! 

7.  Claim  No.  ,\LB-187  Helena  Liolin. 

8.  Claim  No.  ALB-203  Stavri  G.  Bun. 

9.  Claim  No.  ALB-220  Gjergji  Gjeli. 

10.  Claim  No  ALB-293  Jorgo  Stoli. 

STATUS:  Open 

.•Ml  .meetings  are  held  at  t.'ie  Foreign 
Claims  Settlement  Commission.  600  E 
Street,  N  W  ,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  .administrative 
Officer.  Foreign  Claims  Settlement 
Commission.  600  E  Street,  NW.,  Room 
6002.  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  al  Washington,  IX:,  May  6, 1998. 
Judith  H  Lock. 
.administrative  Officer 

IFRDcx,   98-12420  Filed  5-6-98;  12:25  pml 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  New  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 

liiiOe.''  review:  application  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  (Pursuant 
to  Section  203  of  Public  Law  105-100). 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS),  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies  Comments  are  em  ouraged  and 
will  be  accepted  for  "sixty  days"  until 
lulv  7,  1998. 

Section  203  of  Public  Law  105-100. 
the  Nicaraguan  Adiustment  and  Central 
American  Relief  .^ct  {NACAR.\),  allows 
certain  individuals  to  apply  for 
suspension  of  deportation  or 
cancellation  of  removal  under  special 
rules.  This  information  collection  is 
contained  in  the  NAC.^RA  legislation 
which  is  being  implemented  by 


proposed  rulemaking.  The  regulation 
allows  many  of  these  individuals  to 
affirmatively  apply  for  the  benefit  of 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  with  the 
INS. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection. 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Tide  of  the  Form/Collection: 
Application  for  Suspension  of 
Deportation  or  Special  Rule 
Cancellation  of  Removal  (Pursuant  to 
Section  203  of  Public  Law  105-100). 

(3)  Agency  from  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-881.  Office  of 
International  Affairs.  Asylum  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  a  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by 
nonimmigrants  to  apply  for  suspension 
of  deportation  or  special  rule 
cancellation  of  removal.  The 
information  collected  on  this  form  is 
necessary  in  order  for  the  INS  to 
determine  if  it  has  jurisdiction  over  an 
individual  applying  for  this  benefit 
under  section  203  of  Public  Law  105- 
100. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300.000  responses  at  5  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
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collection:  1.500.000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  i)r 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307.  425  I  Street.  NW,. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW..  Washington.  DC 
20530. 

Dated:  May  4.  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of/ustice. 
jFR  Doc.  98-12230  Filed  5-7-98;  8.45  ami 
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DEPARTMENT  O?    LABOR 
EfTipK-iyf'iefi!  Stancla'cH  A-lri^ifist^iiTton 


Wage  :ir'c)  H, 


Dsvisifin 


Minimum  Wfiqes  ';>'  Emierai  and 
Fecleffiiiy  Assistetl  Construction- 
General  Waqe  Detefmma'.ion  Dettsions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 


enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  federal  and 
Federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  cause  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  a  part  of 
every  contract  for  performance  of  the 
described  work  within  the  geographic 
area  indicated  as  required  by  an 
applicable  Federal  prevailing  wage  law 
and  29  CFR  part  5.  The  wage  rates  and 
fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3014. 
Washington,  DC  20210. 


Modifications  to  C.eneral  Wage 
Detprmination  Deiisions 

The  tuimtHT  .if  dtTssioiis  listed  in  the 
Gov«»mmen!  Printing  Offu  e  document 
ent:',>"i     (,♦■;■!►':, 1.  V\  f^n  ! )^tenninafions 
Issued  L  f'.atT  \ti>'  IiHvis-Bac  un  .^nd 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State  Dates  of 
publication  m  the  Federal  Register  an- 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None. 
Volume  D: 
None. 
Volume  m. 
None. 
Volume  IV: 
None. 
Volume  V: 
None. 
Volume  VI: 
None. 

Volume  VTl: 
None 

General  Wage  Detennination 
Publication 

Oiinral  v\a^e  determinations  issued 
under  the  Uavis-Bat  un  and  rslated  Acts. 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  .^c:ts     This 
publication  is  available  at  each  of  the  50 
Regional  Government  [Repository 
Libraries  and  many  of  the  l  400 
Government  Deposifurv  Libraries  across 
the  countrv' 

The  generii  v\aKe  determinations 
issued  under  iTie  I)a\  is-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  DC.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 
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Signed  at  Washington,  D.C.  this  1st  day  of 

Mav  19Qfi 

Margaret  J,  Washington, 

Acting  Chief.  Branch  of  Construction  Wage 
DetPrmmations 

(PR  Doc  9»-11984  Filed  5-7-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Training  Plans 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperA\ork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
andyor  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
IPR.^95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  submission  of  training 
plans  as  addressed  in  30  CFR  48.3  and 
48.2.3  MSHA  is  particularly  interested 
m  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropnate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg.  permitting  electronic  submissions 
of  responses. 

.\  copy  of  the  proposed  information 
collection  request  can  be  obtained  b\ 
contacting  the  employee  listed  below  in 
the  POR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice 
DATES:  Submit  comments  on  or  before 
July  7.  1998, 

ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director.  Office  of  Standards. 
Regulations,  and  Variances.  4015 
Wilson  Boulevard.  Room  627, 
Arlington,  VA  22203-1984  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov.  along  with  an 
original  pnnted  copy  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
l~03)  235-5551  (facsimile) 
FOR  FURTHER  INFORMATION  CONTACT: 
George  M,  Fesak,  Director.  Office  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  715.  4015  Wilson  Bouievard, 
Arhngton,  VA  22203-1984   Mr  Fesak 
can  be  reached  at  gfesak@msha.gov 


(Internet  E  mail).  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 
SUPPLEMENTARY  INPORMATion; 

I.  Background 

The  Federal  Mine  Safety  and  Health 
Act  of  1977.  30  U.S.C.  801.  et  seq.  (Mine 
Act),  recognizes  that  the  role  of 
education  and  training  in  the 
improvement  of  miner  health  and  safety 
is  an  important  element  of  federal 
efforts  to  make  the  nation's  mines  safer 
places  in  which  to  work.  Section  115(a) 
of  the  Mine  Act  states  that  "each 
operator  of  a  coal  or  other  mine  shall 
have  a  health  and  safety  program  which 
shall  be  approved  by  the  Secretary." 
Title  30,  CFR  §§48.3  and  48.23 
specifically  address  the  requirements  for 
training  plans  The  standards  are 
intended  to  ensure  that  miners  will  be 
effectively  trained  in  matters  affecting 
their  health  and  safety,  with  the 
ultimate  goal  being  the  reduction  of 
frequency  and  severity  of  the  injuries  in 
the  nation's  mines. 

U.  Current  Actions 

Approved  training  plans  are  used  to 
implement  training  programs  for 
training  new  miners,  training  newly 
employed  experienced  miners,  training 
miners  for  new  tasks,  annual  refresher 
training,  and  hazard  training.  The  plans 
are  also  used  by  MSHA  to  ensure  that 
all  miners  are  receiving  the  training 
necessary  to  perform  their  jobs  in  the 
safest  manner  possible. 

Type  of  Review:  Extension 

Agency:  Mine  Safety  and  Health 
■Administration. 

Title:  Training  Plans— 30  C.F.R. 
§§48.3  and  48.23 

OMB  Number:  1219-0009. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 


Crte/reference 


Total  respoocJ- 
ents 


Frequency 


Ota  re- 
sponses 


Average  w^e 

pe'  'e&ponse 

(nrs) 


Burden 
(hrs) 


48  3  and  48.23 
Totals 


1,300  '  Annually 


1,300 


8 


10.400 


1.300  I  Annually 


1,300 


10.400 


Total  Burden  Cost  (capital/startup): 

$0 

Total  Burden  Cost  (operating/ 
maintaining:  $2,600. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record. 


Dated  May  1. 1998. 
George  M ,  Fesak. 

Director.  Program  Evaluation  and  Information 
Resources 

(PR  Doc   98-12274  Filed  5-7-98;  8:45  am] 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No,  M-6] 

Increase  of  Statutory  and  Other 
Copyright  Fees 

agency:  Copyright  OfTice,  Library  of 

Congress 

ACTION:  Notice  of  public  hearings. 


•r, 


,!-• 


■ls?iT 


MMB  'N'ritirp'; 


summary:  The  Copyright  Office  of  the 
Library  of  Congress  will  conduct  a 
public  hearing  on  increasing  statutory 
and  other  copyright  filing  fees  in 
accordance  with  technical  amendments 
to  the  copyright  law  (Pub.  L.  105-80. 
m  Stat.  l.S29(1997)).  The  Office  will 
issue  a  more  detailed  Notice  of 
Information  proposing  specific  fees 
several  months  before  the  public 
hearing  in  order  to  give  an  interested 
party  time  to  file  a  written  comment 
and/or  notify  the  Office  that  he  or  she 
wishes  to  participate  in  the  public 
hearing. 

DATES:  The  hearing  will  be  held  on 
Thursday,  October  1.  1998.  beginning  at 
10:00  a.m.  Additional  hearing  dates  will 
be  announced  if  necessary. 
A00AES8CS:  The  hearing  will  be  held  in 
the  Library  of  Congress,  James  Madison 
Memorial  Building.  Dining  Room  A, 
First  and  Independence  Avenue.  S.E., 
Washington.  DC.   20559-6000 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  ].  Kretsinger.  Assistant  General 
Counsel  at  (202)  707-8380 

Dated:  May  4,  1998 
Marilyn  ].  KratsingBr. 
Asutistant  General  Counsel. 
|FR  Doc  9»-12131  Fil«d  S-7-98;  8:45  ami 

MUJNQ  COOC  1410-4»-P 


N  A     ONAL  SCIENCE  FOUNDATION 

Special  E'p'.isrs  f  inel  In 
Bioenqin»»+«(ng  .irn)  t  nvlronmental 
Systems,  Notice  u!  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  Sp«cial  Emphasis  Panel  in 
Bioongineering  and  Environmental  Systems 
(No  1189) 

Date  and  Time:  May  26-27,  1998;  8:00 
II. m. -6:00  p.m. 

Placif  Nntlonal  Science  Foundation.  4201 
Wilson  Boulevard.  Room  340.  Arlington.  VA 
22230 

Type  of  Meeting:  Closed. 

Contact  Pvnon  H.  Frederick  Bowman. 
Program  Director.  Biomedical  Engineering 
and  Research  to  Aid  Pnrsun.t  with 
Dudbilities,  Division  of  Biuengineering  and 
Environmental  Systems.  National  Science 
Foundation.  4201  WilKm  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting  To  provide  advice  and 
re<:onunendations  concerning  propoaals 
submitted  to  NSF  for  financial  support. 

Ajvndo.  To  review  and  evaluate  proposals 
as  part  of  the  selection  pnx:nss  for  awards. 

Btason  for  Closing  The  proposals  being 
reviewed  include  Information  of  a 
proprietary  ur  confidential  natiire.  Including 


technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552  j(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  4.  1998. 
M.  RebMxa  Winkkr, 
Committee  Management  Officer. 
IFR  Doc  98-12198  Filed  5-7-98:  8:45  ami 
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NATIONAL  SCIENCE  POUNDATION 

Special  t'Tiphasis  Panel  in  Information 
and  Intelligent  Systems,  Notfce  of 

Me*>?!nq 

111  .11 1  ijfdance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Same:  Special  Emphasis  Panel  in 
Information  Intelligent  Systems(1200). 

Date  and  Time  May  28-29.  1998  830  am- 
5:00  pm. 

Piace  The  Holiday  Inn  Arlington  at 
Ballston.  4610  North  Fairfax  Drive. 
Arlington.  VA  22203 

Type  of  Meeting:  Gosed 

Contact  Person  Dr,  Gary  Strong.  Acting 
Deputy  Division  Director  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230  (703)  306-1928. 

Purpose  of  MeeUng:  To  provide  advice  and 
recommendations  concerning  pro(>osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Computation  and  Social  Systems  Program 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  piersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  5.  1998. 
M.  Rebecca  Winkier. 
Committee  Management  Officer 
IFR  Doc.  98-12197  Filed  5-7-98;  8:45  ami 
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NUCLEAR  REGuLA-^ORY 

COMMISSION 

(Docket  No.  50-0521 

Phll•<J•lp^|;^  E'ectric  Company: 
Limerick  denerating  Station,  Unit  1 
Environ^T^firnj.  Assessment  and 
Findinq  ■:)'  No  Significant  Impact 

I'ho  U.i.  Nuclear  Reguiaiury 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 


to  Facility  Operating  License  No.  NPF- 
39,  issued  to  Philadelphia  Electric 
Company  (the  licensee),  for  operation  of 
the  Limerick  Generating  Station  (LGS), 
Unit  1,  located  in  Montgomery  and 
Chester  Counties.  Pennsylvania. 

F  in  irunint'nial  .\ssessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
the  implementation  of  a  plant 
modification  to  support  the  installation 
of  replacement  suction  strainers  for  the 
emergency  core  cooling  systems 
(residual  heat  removal  and  core  spray) 
pumps  at  LGS.  Unit  1. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  October  6,  1997.  as 
supplemented  by  letter  dated  February 
2,  1998. 

The  Need  for  the  Proposed  Action 

On  May  6.  1996.  the  NRC  issued  NRC 
Bulletin  96-03.  "Potential  Plugging  of 
Emergency  Core  Cooling  Suction 
Strainers  by  Debris  in  Boiling  Water 
Reactors",  that  requested  addressees  to 
implement  appropriate  procedural 
measures  and  plant  modifications  to 
minimize  the  potential  for  clogging  of 
emergency  core  cooling  system  (ECCS) 
suppression  pool  suction  strainers  by 
debris  generated  during  a  loss-of-coolant 
accident  (LOCA)  and  requested  that 
addressees  report  to  the  NRC  whether 
they  intend  to  implement  the  requested 
actions. 

In  response  to  the  above  cited 
bulletin,  the  licensee  proposed  a  plant 
modification  to  install  replacement 
suction  strainers  in  the  emergency  core 
cooling  (ECCS)  pumps.  The  replacement 
strainer  surface  areas,  which  are 
substantially  larger  than  the  currently 
installed  strainers,  are  required  to 
reduce  potential  strainer  clogging  due  to 
debris  in  the  suppression  pool  following 
a  postulated  lossof-coolant  accident. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  installation  of  the 
replacement  strainers  in  the  ECCS 
pumps  reduces  potential  strainer 
clogging  due  to  debris  in  the 
suppression  pool  following  a  loss-of- 
coolant  accident  and  does  not  change 
the  manner  in  which  the  plant  is  being 
operated  or  the  environmental  impacts 
of  operation.  T^e  proposed  action 
involves  features  entirely  within  the 
protected  area  as  defined  in  10  CFR  Part 
20. 

The  change  will  not  increase  the 
probability  or  consequences  of 
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accidents,  no  changes  are  being  made  m 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
signifirant  increase  in  the  allowable 
individual  or  collective  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Fart  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
asscK  lated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Limerick  Generating 
Station,  Unit  1. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  10.  1998,  the  staff  consulted 
with  the  Pennsylvania  State  official,  Mr, 
David  Nev  of  the  Bureau  of  Radiation 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  6,  1997,  as  supplemented 
by  letter  dated  February  2,  1998,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Street, 


NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Pottstown  Public  Library,  500  High 
Street.  Pottstown.  Pennsylvania. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  May  1998 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director.  Pro/ect  Directorate  1-2,  Division  of 
Reactor  Projects— l/ll.  Office  of  Nuclear 
Reactor  Regulation. 
(PR  Doc  98-12280  Filed  5-7-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[NUREG— 1625] 

Permanently  Detueled  Westinghouse 
Plant;  Proposed  Standard  Technical 
Specifications 

AGENCY:  Nuclear  Regulatory 

Commission, 

ACTION:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  NLTREG-1625,  "Proposed 
Standard  technical  Specifications  for 
Permanently  Defueled  Westinghouse 
Plants,"  a  draft  report  for  comment 
dated  March  1998. 

DATES:  Submit  comments  by  August  6, 
1998 

ADDRESSES:  Draft  NL'REG-1625  is 
available  for  inspection  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC  20555-0001.  A  free 
single  copy  of  draft  NUREG-1625  may 
be  requested  by  writing  to  U.S.  Nuclear 
Regulatory  Commission,  Printing  and 
Graphics  Branch.  Washington,  DC 
20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Michael  Webb.  Duision  oi  Reactor 
Program  .Management,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Telephone:  301-415- 
1347, 

SUPPLEMENTARY  INFORMATION:  Given  the 
number  of  nuclear  power  plants  that 
have  permanently  shutdown,  the  NRC 
has  recognized  the  need  for  generic 
guidance  on  appropriate  Technical 
Specifications  for  permanently 
shutdown  power  reactors. 

This  NT'REG  report  describes  the  NRC 
staffs  proposed  Standard  Technical 
Specifications  for  Permanently  Defueled 
Westinghouse  Plants  (STS  PDW).  The 
report  includes  a  detailed  discussion  of 
the  strategy  followed  for  determining 
the  contents  of  the  STS  PDW,  The 
proposed  STS  PDW  is  being  published 


to  provide  the  general  public  and  the 
nuclear  community  with  an  opportunity 
for  comment. 

The  contents  of  the  proposed  STS 
PDW  are  based  primarily  on  the 
Standard  Technical  Specifications, 
Westinghouse  Plants  (NUREG-1431, 
Revision  1,  April  1995),  which  in  turn 
were  based  on  the  criteria  in  the  NRC 
Final  Policy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors  (SECY-93-067, 
58  PR  39132;  )uly  22.  1993).  The 
proposed  STS  PDW  reflect  the 
experience  gained  in  the  development 
of  the  Permanently  Defueled  Technical 
Specifications  (PDTS)  for  the  Trojan 
Nuclear  Plant,  the  first  PDTS  approved 
by  the  NRC  that  were  based  on  the 
improved  STS  for  Westinghouse  Plants. 
As  licensees  begin  to  plan  permanent 
shutdown  of  their  nuclear  power  plants, 
they  are  encouraged  to  adopt  the  STS 
PDW  to  an  extent  that  is  practical  and 
consistent  with  their  licensing  basis. 

Dated  st  Rockville.  Maryland,  this  1st  day 
of  May  1998. 

For  the  Nuclear  Regulatory  Commission. 
Marvin  M,  Mendonca, 
Acting  Director.  Son-Power  Reactors  and 
Decommissioning  Project  Director,  Division 
of  Reactor  Program  Management,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  98-12275  Filed  5-7-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos  STN  50-456  S'^N  M-4B7;  8TN 
50-4M,  STN  50-455   50-23^   50-949: SO- 
373.  50-374   50-254,  50-265    An6  50-?9-' 
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Commonwealth  Edison  Company; 
Receipt  of  Petition  tor  Dn-ector  s 
Decision  Under  10  CFR  2.206 

.\a;;ce  is  hereby  given  that  by  Petition 
dated  March  25,  1998,  the  National 
Whistleblower  Legal  Defense  and 
Education  Fund  and  Mr.  Randy  Robarge 
(the  Petitioners)  have  requested  that  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  take  immediate  corrective  action 
and  imposition  of  civil  penalties  against 
Commonwealth  Edison  Company 
(ComEd). 

As  grounds  for  their  request,  the 
Petitioners  assert  that  (1)  ComEd 's 
assertion  in  a  pleading  in  a  case  before 
the  U.S.  Department  of  Labor,  98-ERA- 
2.  that  the  filing  of  a  "Problem 
Identification  Form"  (PIF)  does  not 
constitute  protected  activity  fosters  an 
atmosphere  of  intimidation  and  chills 
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the  reporting  of  safety  concerns  in 
violation  of  10  CFR  50.7.  and  (2)  ComEd 
intentionally  imposed  "restrictive 
confidentiality"  aimed  at  prohibiting 
employees  from  providing  information 
to  the  NRC  in  violation  of  10  CFR  50.7. 

The  request  is  being  treated  pursuant 
to  10  CFK  2.206  of  the  Commission's 
regulations.  The  Petition  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation.  The 
Petitioners'  request  for  immediate  action 
was  denied  by  letter  dated  April  29. 
1998. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  N  W., 
Washington.  DC  20003-1527. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  April  1998. 

For  the  Nuclear  Regulatory  Commission. 
S«nuel  ].  CoUins. 
Director.  Office  of  Nuclear  Reactor 
Regulation 

|FR  Doc.  98-12276  Filed  5-7-98;  8:45  am) 
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NUCLFAP  RFCUIATORY 

COMMISSION 

Notn  e  o'  PLini,<  ation  o(  Draft 
Cofnfr-,,«i«ii,,n  t\i[H>f    Comblnod 
Licf»rise  Rf>vit»w  Process" 

I  ii«  i    J   iNui.irtaf  Regulatory 
Commission  (NRC)  has  issued  a  draft 
version  of  a  Commission  paper  entitled 
"Combined  License  Review  Process" 
and  is  requesting  public  comments  on 
this  paper.  Subpart  C  of  10  CFR  part  52 
presents  a  process  for  issuing  combined 
licenses  (COLs)  for  nuclear  power 
facilities.  A  COL  is  a  single  license 
authorizing  construction  and 
conditional  operation  of  a  nuclear 
power  facility  This  draft  paper  informs 
the  Commission  about  the  NRC  staffs 
positions  on  a  number  of  issues  relating 
to  the  COL  review  process,  including: 
contents  of  a  COL  application:  COL 
inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC);  ITAAC  for 
emergency  plans:  verification  of  ITAAC; 
role  of  the  quality  assurance  program  in 
ITAAC;  and  emergency  plans  for  early 
site  permits. 

An  earlier  version  of  the  draft  paper 
was  issued  in  April  1993.  The  NRC 
received  comments  from  the  nuclear 
industry  (NUMARC)  on  this  paper.  As  a 
result,  several  changes  were  made  to  the 
draft  paper.  The  most  significant  of 
these  changes  include:  removing  a 
proposed  license  condition  regarding 
detailed  design  drawings,  removing  any 
mention  of  hold  points  in  the 
construction  inspection  process, 
revising  the  format  of  the  sample 


license,  and  shortening  the  duration  of 
a  combined  license  to  conform  with  the 
Atomic  Energy  Act  of  1954.  as  amended. 
An  amendment  to  the  Atomic  Energy 
Act  has  been  proposed  to  correct  the 
COL  duration  issue. 

A  copy  of  the  draft  paper  has  been 
placed  in  NRC's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW  ,  Washington.  DC  20037.  for 
review  by  interested  persons.  Questions 
and  comments  should  be  directed  to 
Jerry  N.  WiLson,  Mail  Stop  O-IO  D22. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001. 
Email:jnw©nrc.gov  or  telephone:  301- 
415-3145.  Conunents  should  be 
submitted  within  120  days  of  the 
publication  of  this  notice. 

Dated  at  Rockville.  MD.  this  1st  day  of  May 
1998. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay. 

Director.  Standardization  Profect  Directorate. 
Division  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation 
|FR  Doc  98-12279  Filed  5-7-98;  8:45  am) 
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Dean  Wmer  Select  Equity  Trust,  et  al.; 
Notice  o(  Application 

May  1. 1998. 

AGENCY:  Securities  and  Exchange 
Commission  {"SEC"  or  "Commission"). 
ACT10M:  Notice  of  application  under 
sections  6(c).  12(d)(l)(I).  and  17(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
12(d)(l)(F){ii)  and  17(a)  of  the  Act. 

SUMMARY  OF  APPUCADON:  The  requested 
order  would  permit  a  trust  of  funds 
relying  on  section  12(d)(1)(F)  to  offer 
units  with  a  sales  load  in  excess  of  the 
1.5%  hmit  in  section  12(d)(l)(F)(ii)  of 
the  Act.  In  addition,  the  requested  order 
would  permit  a  terminating  series  of  the 
trust  to  sell  certain  fund  shares  and 
fixed  income  securities  issued  by  the 
United  States  government 
("Treasuries")  to  a  new  series  of  the 
tnist. 

APPUCANTS:  Dean  Witter  Reynolds  Inc. 
(the  "Sponsor"  or  "Dean  Witter"):  Dean 
Witter  Select  Equity  Trust  and  Dean 
Witter  Select  Investment  Trust 
(collectively,  the  "Trusts"):  and  certain 
subsequent  series  of  the  Trusts 
sponsored  by  Dean  Witter  (each,  a 
"Trust  Series"). 

RUNO  DATES:  The  application  was  filed 
on  March  27.  1997.  and  amended  on 


October  15.  1997  Applicants  have 
agreed  to  file  an  additional  amendment. 
the  substance  of  which  is  incorporated 
in  this  notice,  during  the  notice  period. 

HEARtNG  OR  NOTIFICATION  OF  HEARING:  An 
ordtT  granting  the  application  wili  be 
issued  unless  the  SEC  orders  a  heanng. 
Interested  persons  mav  rwquest  a 
hwanng  bv  wnting  to  the  SEC's 
Secretary  and  serving  applii-ants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Heanng  requests  should  be 
received  by  the  SEC  by  5^0  p  m   on 
May  26,  1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidayif  or. 
for  iavtryers,  a  certificate  of  servu  e 
Heanng  requests  should  state  the  nature 
of  the  writer  s  interest,  the  reastin  for  the 
request,  and  the  issues  contested 
Persons  may  request  notification  of  a 
heanng  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  .\  W..  Washington.  D  C   20549. 
Applicants.  Two  World  Trade  Center. 
New  York.  New  York  inn4R  Attention: 
Steven  M  Massoni 

FOR  FURTHER  INFORMATION  COfftACT: 
Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572,  or  Christine  Y 
CreenJees.  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation  I 

SUPPLByENTARY  INFORMATION:  The 
following  is  a  suminar\  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC  s 
Public  Reference  Branch.  450  5th  Street. 
NW,  Washington.  1X3  20549  (telephone 
(202)  942-8090). 

Applicants'  Representations 

1.  Each  Trust  Series  will  be  a  series 
of  one  of  the  Trusts,  each  a  unit 
investment  trust  ("UIT")  registered 
under  the  Act.  Dean  Witter  will  be  the 
sponsor  of  each  Trust  Series*^ 

2.  The  Sponsor  intends  to  offer  certain 
Trust  Series  based  on  an  asset  allocation 
model.  The  portfolio  of  each  Trust 
Series  will  contain  a  different  asset 
allocation  of  shares  of  one  or  more 
open-end  investment  companies  or 
series  thereof,  none  of  which  will  be  an 
affiliated  person  of  applicants  (the 
"Funds  ").  and,  in  some  cases. 
Treasuries.  The  shares  of  the  Funds  will 
be  deposited  in  each  Trust  Series  at  the 
shares'  net  asset  value  and  the 
Treasuries  will  be  valued  by  an 
independent  evaluator  (the 
"Independent  Evaluator"),  who  will  be 
a  "qualified  evaluator"  as  defined  in 
rule  22c-l(b)(2)  under  the  Act,  based  on 
the  Treasuries'  offer-side  valuation. 
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3.  Simultaneously  with  the  deposit  of 
Fund  shares  and  Treasuries  and/or  cash 
with  instniclions  to  the  Trust's  trustee 
(the  "Tmstee  ")  to  purchase  the 
securities,  the  Trustee  will  deliver  to  the 
Sponsor  a  certificate  or  receipt  for  units 
("Units")  representing  the  entire 
ownership  of  the  Tnist  Series.  The  Units 
will  be  offered  at  prices  based  upon  the 
aggregate  underlying  value  of  the  Fund 
shares  and  Treasuries,  plus  a  sales 
charge  The  sales  charge  imposed  on  the 
Units  will  not.  when  aggregated  with 
any  sales  charge  or  service  fees  paid  by 
the  Trust  Series  with  respect  to  shares 
of  the  underlying  Funds,  exceed  the 
limits  set  forth  in  rule  2830(d)  of  the 
National  Association  of  Securities 
Dealers'  ("N.ASD")  Conduct  Rules.  A 
Trust  Series  may  invest  in  a  Fund  with 
an  asset-based  sales  charge,  provided 
that  any  asset-based  sales  charge 
received  by  the  Sponsor  or  the  Trustee 
from  a  Fund  wili  be  rebated  to  the  Trust 
Series.  Although  a  Trust  Series  may 
invest  in  a  Fund  with  an  asset-based 
sales  charge  greater  than  .25%  of  the 
Fund's  average  net  assets,  if  any  of  the 
asset-based  sales  charge  is  received  bv 
the  Sponsor  or  the  Trustee  as  a  Fund 
distribution  expense,  that  amount  will 
not  be  retained  by  the  Sponsor  or  the 
Trustee  but  will  be  paid  to  the  Trust 
Series  for  the  benefit  of  the  Trusts' 
unitholders. 

4   Each  Trust  Series  wiil  terrrunate 
approximately  one  year  after  it  is  offered 
for  sale  ("Rollover  Series").  At  that  time, 
the  Sponsor  intends  to  create  and  offer 
a  new  Trust  Series  ("New  Trust 
Series"),  the  portfolio  of  which  will 
reflect  the  then  current  asset  allocation 
model  for  the  corresponding  Trust 
Series.  Investors  in  the  Rollover  Series 
may  elect  to  invest  in  the  New  Trust 
Series. 

5.  In  order  to  minimize  the  potential 
for  overreaching.  Dean  Witter  will 
certify  in  writing  to  the  Trustee,  within 
five  days  of  each  sale  of  securities  from 
a  Rollover  Series  to  a  New  Trust  Series: 
(a)  that  the  transaction  is  consistent 
with  the  policy  of  both  the  Rollover-end 
New  Tnist  Senes.  as  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act.  (b)  the  date 
of  the  transaction,  and  (r)  the  price 
determined  by  the  Independent 
Evaluator  for  the  sale  date  of  the 
Treasuries.  The  Trustee  will  then 
countersign  the  certificate,  unless,  in  the 
event  that  the  Trustee  disagrees  with  the 
price  listed  on  the  certificate,  the 
Trustee  immediately  informs  Dean 
Witter  orally  of  any  such  disagreement 
and  returns  the  ceilificate  within  five 
days  to  Dean  Witter  with  corrections 
duly  noted.  Upon  Dean  Witters  receipt 
of  a  corrected  certificate.  Dean  Witter 


and  the  Trustee  will  jointly  determine 
the  correct  sales  price  by  reference  to  a 
mutually  agreeable,  published  list  of 
prices  for  the  date  of  the  transaction. 

Applicants'  I^gal  .\nalysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  issued 
by  another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
total  outstanding  voting  stock  of  the 
acquired  company,  more  than  5%  of  the 
\'alue  of  the  total  assets  of  the  acquiring 
company,  or  if  securities  issued  by  the 
acquired  company  and  all  other 
investment  companies  have  an  aggregate 
value  in  excess  of  10%  of  the  value  of 
the  total  assets  of  the  acquiring 
company. 

2.  Section  l2(d)(l)(F1  provides  that 
section  12(d)(1)  does  not  apply  to 
securities  purchased  or  otherwise 
acquired  by  a  registered  investment 
company  if,  immediately  after  the 
purchase  or  acquisition,  not  more  than 
3%  of  the  total  outstanding  stock  of  the 
acquired  company  is  owned  by  the 
acquiring  company,  and  the  acquiring 
company  does  not  impose  a  sales  load 
on  its  shares  of  more  than  1.5%.  In 
addition,  no  acquired  company  may  be 
obligated  to  honor  any  acquiring 
company's  redemption  request  in  excess 
of  1%  of  the  acquired  company's 
securities  during  any  period  of  less  than 
30  davs. 

3.  Section  12(d)(l)(J)  provides  that  the 
SEC  may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
request  an  exemption  under  section 
12(d)(l)(J)  to  permit  a  Trust  Series  to 
offer  Units  with  a  sales  load  in  excess 

of  the  1.5%  limitation.  For  the  reasons 
below,  applicants  believe  that  the 
requested  relief  meets  the  standards  of 
section  12(d)(l)(J). 

4.  Applicants  argue  that  section 
12(d)(1)  is  intended  to  mitigate  or 
eliminate  actual  or  jDotential  abuses  that 
might  arise  when  one  investment 
company  acquires  sharing  of  another 
investment  company,  including  the 
excessive  layering  of  sales  charges.  For 
the  reasons  stated  below,  applicants  do 
not  believe  that  their  proposal  will 
result  in  excessive  sales  charges. 

5.  While  each  Trust  Series  will  charge 
a  sales  load,  the  Sponsor  will  deposit 
the  Fund  shares  at  net  asset  value  (i.e., 
without  any  sales  charge).  To  further 
limit  the  extent  to  which  unitholders 
may  pay  indirectly  for  distribution  costs 
of  the  underlying  Funds,  any  asset- 


based  sales  charges  received  by  the 
Sponsor  of  the  Trtistee  from  a  Fund 
with  regard  to  the  Fund  shares  will  be 
rebated  to  the  Trust  Series.  In  addition, 
applicants  have  agreed  as  a  condition  to 
the  relief  that  any  sales  charge  assessed 
with  respect  to  the  Units  of  a  Trust 
Series,  when  aggregated  with  any  sales 
charge  or  service  fees  paid  by  the  Trust 
Series  with  respect  to  securities  of  the 
underlying  Funds,  will  not  exceed  the 
limits  set  forth  in  rule  2830(d)  of  the 
Conduct  Rules  of  the  NASD.  As  a  result, 
the  aggregate  sales  charges  will  not 
exceed  the  limit  that  otherwise  could  be 
charged  at  any  single  level. 

6  Applicants  believe  that  it  is 
appropriate  to  apply  the  NASD's  rules 
to  the  proposed  arrangement  instead  of 
the  sales  load  limitation  in  section 
12(d)(l)(F)(ii).  Applicants  further 
believe  that  the  condition  subjecting  any 
sales  charges  or  service  fees  to  the  limits 
established  by  the  NASD  will  provide 
ongoing  regulation  with  the  flexibility  to 
accommodate  continuing  developments 
in  the  industry. 

7.  Administrative  fees  may  be  charged 
at  both  the  Trust  Series  and  underlying 
Fund  levels.  Applicants  believe, 
however,  that  certain  expenses  of  the 
Trusts  may  be  reduced  under  the 
proposed  arrangement.  For  example, 
when  a  Trust  Series  invests  in  Fund 
shares  (whose  net  asset  value  is  readily 
available),  applicants  anticipate  that  the 
evaluator  would  charge  a  lower  fee.  if 
any  at  all. 

8.  Applicants  assert  that  the  proposal 
will  benefit  potential  unitholders  as 
well  as  shareholders  of  the  Funds. 
Applicants  believe  that  a  Trust  Series 
provides  a  simple  means  through  which 
investors  can  obtain  a  professionally 
selected  and  maintained  mix  of 
investment  company  shares  in  one 
package  and  at  one  sales  load  for  a 
relatively  small  initial  investment.  In 
addition,  applicants  believe  that 
purchasing  shares  in  large  quantities 
will  enable  a  Fund  to  obtain  certain 
economies  of  scale,  and  will  benefit 
certain  Funds  by  jjermitting  them  to 
carry  a  Trust  Series  on  their  books  as  a 
single  shareholder  account,  even  though 
there  are  numerous  imitholders,  and  by 
providing  them  with  a  stable  net  asset 
base. 

B.  Section  17 

1.  Section  17(a)  of  the  Act  generally 
makes  it  unlawful  for  an  affiliated 
person  of  a  registered  investment 
company  to  sell  securities  to  or 
purchase  securities  from  the  company. 
Investment  companies  under  common 
control  are  considered  affiliates  of  one 
another.  The  Trust  Series  may  be 
deemed  to  be  under  common  control 
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sp  . lid.  therefore,  unable  to  sell 

and  buy  securities  to  and  from  each 
other  without  an  exemption  from 
section  17(a).  Accordingly,  applicants 
request  relief  to  permit  a  Rollover  Series 
to  sell  Fund  shares  and  Treasuries  to  a 
New  Tru,st  Series. 

2.  Section  17(b)  permits  the  SEC  to 
grant  an  order  permitting  a  transaction 
otherwise  prohibited  by  section  17(a)  if 
it  finds  that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  the  proposed  transaction 
is  consistent  with  the  policy  of  the 
registered  investment  company  and  the 
general  purposes  of  the  Act.  Section  6(c) 
permits  the  SEC  to  exempt  any  person 
or  transaction  from  any  provision  of  the 
Act.  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  For  the  reasons  stated  below, 
applicants  believe  that  the  terms  of  the 
transactions  meet  the  standards  of 
sections  6(c)  and  17(b). 

3.  Rule  17a-7  under  the  Act  p| permits 
registered  investment  companies  that 
might  be  deemed  affiliates  solely  by 
reason  of  having  common  investment 
advisers,  directors,  and/or  officers,  to 
purchase  securities  from  or  sell 
securities  to  one  another  at  an 
independently  determined  price, 
provided  certain  conditions  are  met. 
Applicants  represent  that  they  will 
comply  with  all  of  the  provisions  of  rule 
17a-7.  other  than  paragraphs  (b)  and  (e). 

4.  Paragraph  (e)  of  the  rule  requires  an 
investment  company's  board  of 
directors  to  adopt  and  monitor 
procedures  for  these  transactions  to 
assure  compliance  with  the  rule.  Since 

a  UIT  does  not  have  a  board  of  directors, 
there  can  be  no  board  review  of  the 
transaction.  Applicants  state,  however, 
that  review  in  the  context  of  a  UIT 
would  serve  little  useful  purpose  in 
connection  with  Fund  shares  and 
Treasuries  because  independently 
verifiable  prices  are  readily  available. 

5.  Paragraph  (b)  of  rule  17a-7  requires 
that  the  transactions  be  effected  at  the 
independent  current  market  price  of  the 
security.  The  Fund  shares  and 
Treasuries  would  fall  within  the 
paragraph  (b)(4)  category  of  "all  other 
securities,"  for  which  the  current 
market  price  under  rule  17a-7(b)  is  the 
average  of  the  highest  current 
independent  bid  and  lowest  current 
independent  offer  determined  on  the 
basis  of  reasonable  inquiry. 


6.  With  respect  to  Fund  shares, 
applicants  state  that  Fund  shares  do  not 
trade  at  a  bid  or  offer  price  but  at  an 
independently  determined  net  asset 
value.  Applicants  state  that  the  Funds' 
shares  will  be  issued  by  investment 
companies  that  will  not  be  affiliated 
with  the  Sponsor  and  that  each  Fund 
will  calculate  the  net  asset  value  of  its 
shares  daily.  The  net  asset  value  would 
be  the  price  at  which  the  Rollover  Series 
would  sell  Fund  shares  to  the  New 
Trust  Series. 

7.  With  respect  to  Treasuries, 
applicants  state  that  the  Treasuries 
would  be  sold  by  a  Rollover  Series  to  a 
New  Trust  Series  at  the  Treasuries' 
offer-side  evaluation.  Other  Treasuries 
acquired  by  the  New  Trust  Series  will 
be  acquired  at  the  offer-side  evaluation 
and  the  New  Trust  Series  would  be 
valued  during  the  Trusts'  initial  offering 
period  based  on  the  Treasuries'  offer- 
side  evaluation.  Applicants  state  that, 
therefore,  there  will  be  uniformity  as  to 
price  for  all  of  the  Treasuries  evaluated 
(both  Treasuries  bought  in  the  market 
and  Treasuries  purchased  from  a 
Rollover  Series).  In  addition,  all 
unitholders  of  the  New  Trust  Series, 
both  unitholders  from  a  Rollover  Series 
and  new  unitholders,  will  acquire 
Unites  with  a  value  based  on  the  offer- 
side  evaluation  of  the  Treasuries,  which 
applicants  state  is  consistent  with  the 
Trusts'  acquisition  cost. 

8.  Applicants  believe  that  engaging  in 
transactions  for  securities  for  which 
market  quotations  are  readily  available 
at  an  independently  determined  price 
will  not  disadvantage  either  Trust 
Series.  Applicants  state  that  the  sales 
between  Trust  Series  will  reduce 
transaction  costs  to  unitholders  of  the 
Trust  Series  and  will  reduce  costs  to  the 
Fund.  In  addition,  applicants  state  that 
the  purchases  and  sales  between  Trust 
Series  will  be  consistent  with  the  policy 
of  each  Trust  Series,  as  only  securities 
that  would  otherwise  be  bought  and 
sold  on  the  open  market  pursuant  to  the 
policy  of  each  Trust  Series  will  be 
involved  in  the  proposed  transactions. 

Applicants'  Conditioas 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Trust  Series  will  comply  with 
section  12(d)(1)(F)  in  all  respects  except 
for  the  sales  load  limitation  of  section 
12(d)(l)(F)(ii), 

2.  Any  sales  charges  or  service  fees 
charged  with  respect  to  Units  of  a  Trust 
Series,  when  aggregated  with  any  sales 
charges  or  service  fees  paid  by  the  Trust 
Series  with  respect  'o  securities  of  the 
underlying  Funds,  will  not  exceed  the 


limits  set  forth  in  rule  2830(d)  of  the 
NASD's  Conduct  Rules. 

3.  Each  sale  of  Fund  shares  between 
the  Trust  Series  will  be  effected  at  the 
net  asset  value  of  the  Fund  shares  as 
determined  by  the  Fund  on  the  sale 
date.  Each  sale  of  Treasuries  between 
the  Trust  Series  will  be  effected  at  the 
Treasuries'  offer-side  evaluation  as 
determined  by  an  Independent 
Evaluator  as  of  the  evaluation  time  on 
the  sale  date.  Such  sales  will  be  effected 
without  any  brokerage  charges  or  other 
remuneration  except  customary  transfer 
fees,  if  any. 

4.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
investors  in  the  appropriate  prospectus 
of  each  future  Rollover  Series  and  New 
Trust  Series. 

5.  The  Trustee  of  each  Rollover  Series 
and  New  Trust  Series  will  (a)  review  the 
procedures  relating  to  the  sale  of 
securities  from  a  Rollover  Series  and  the 
purchase  of  securities  for  deposit  in  a 
New  Trust  Series  and  (b)  make  changes 
to  the  procedures  as  the  Trustee  deems 
necessary  that  are  reasonably  designed 
to  comply  with  paragraphs  (a),  (c).  and 
(d)  of  rule  17a-7. 

6.  A  written  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
pursuant  to  the  requested  order  will  be 
maintained  as  provided  in  rule  17a-7(f). 

7.  No  Trust  Series  will  acquire 
securities  of  an  underlying  Fund  which, 
at  the  time  of  acquisition,  owms 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority 
loaathan  G.  Katz. 
Secretaty 

|FR  Doc.  98-12265  Filed  5-7-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting:  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Homestead  Village 
Incorporated,  Common  StocK,  S.01  Par 
Value)  File  No.  1-12269 

May  4.  1998. 

Homestead  Village  Incorporated 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission  "),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
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registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  also  is  listed  for  trading 
on  the  New  York  Stock  F,xchange,  Inc. 
("NYSE")  pursuant  to  a  Regi.stration 
Statement  Form  8-A  that  became 
effective  on  March  26.  1998  Trading  in 
the  Security  on  the  .NYSE  commenced 
on  .^pril  1,  1998,  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Ame.x 

The  Company  has  complied  with 
Amex  Rule  18  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adoptad  by  the  Company's 
Board  of  Directors  authorizing  the 
withdrawal  of  its  Security  from  listing 
and  registration  on  the  Exchange  and  by 
setting  forth  in  detail  to  the  Exchange 
the  facts  and  reasons  supporting  the 
proposed  withdrawal.  The  Company 
decided  to  withdraw  its  Security  from 
listing  and  registration  on  the  Amex, 
because  of  the  Security's  listing  and 
registration  on  the  NYSE 

By  letter  dated  March  27,  1998.  the 

Exchange  informed  the  Company  that  it 
would  not  ob)e(.;t  to  the  withdrawal  of 
the  Company's  Security  from  listing  and 
registration  on  the  Amex 

By  reason  of  Section  12(b)  of  the  Act 
and  the  rules  and  regulations 
thereunder,  the  company  shall  continue 
to  be  obligated  to  file  reports  under 
Section  13  of  the  Act  with  the 
Commission  and  the  NYSE 

Any  interested  person  may.  on  or 
before  May  26,  1998,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exc:hange  Commission,  450  Fifth  Street, 
N  W  ,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Maritp!  Regulation,  pursuant  to  delegated 
authonty. 
Jonathan  G.  Katz. 
Sfxrrtary 

(FR  Doc.  98-12210  Filed  5-7-98,  8  45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Pope  Resources.  A 
Delaware  Limited  Partnership, 
Depositary  Receipts  (Units))  File  No. 
1-9035 

May  4. 1998. 

Pope  Resources  A  Delaware  Limited 
Partnership  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Set:tion  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  Pacific 
Exchange,  hic  (  "PCX"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  of  the  Company  has 
been  listed  for  trading  on  the  Exchange 
since  E)ecember  6.  1995,  and  has  been 
approved  for  quotation  on  the  N.^SD.^Q 
National  .Market  System  ( "NASD.^Q ') 
since  )uly  16,  1991. 

The  Company  has  complied  with 
Exchange  Rule  3  4(b)  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolution  adopted  by  the  Company's 
Board  of  Directors  authonzmg  the 
delisting  of  the  Security  from  the  PC„X 
and  a  letter  setting  forth  m  detail  the 
reasons  for  the  proposed  delisting  and 
facts  in  support  thereof.  In  deciding  to 
withdraw  the  Security  from  listing  and 
registration  on  the  PCX.  the  Company 
considered  the  costs  and  expenses  of 
maintaining  the  dual  listing  of  its 
Security  on  the  PCX  and  the  NASDAQ. 
The  Company  sees  no  advantage  m  the 
dual  trading  of  its  Security  and  believes 
that  the  dual  listing  has  fragmented  the 
market  for  its  Security  and  has  created 
arbitrage  opportunities  that  have  led  to 
instability  in  the  price  of  the  Company's 
Security.  There  have  often  been 
significant  differences  in  the  pnce  at 
which  the  Security  trades  in  one  market 
as  opposed  to  the  other,  which  has  been 
exacerbated  due  to  how  thinly  the 
Security  is  traded  on  the  PCX. 

By  letter  dated  March  16.  1998,  the 
Exchange  informed  the  Company  that  it 
had  approved  the  company's  request  to 
be  removed  from  listing  and  registration 
on  the  PCX, 

The  Company  shall  continue  to  be 
obligated  to  file  reports  under  Section 
13  of  the  .Act  with  the  Commission, 

Any  interested  person  may   on  or 
before  May  26,  1998,  submit  by  letter  to 
the  Secretarv'  of  the  Securities  and 


Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority 

lonathaji  0   Katz, 

Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-399*4   f'ie  Nos  S^- 
MSRB-98-06,  SR-NASD-9&-20   SR-NYSE- 
98-07] 

Self-Regulatory  Organizations  The 
Municipal  Securities  RulemaKing 
Board;  The  National  Associatio'"  g' 
Securities  Dealers,  Inc  ;  and  The  Nev» 
York  Stock  Exchange,  Inc  ;  Order 
Extending  Comment  Period  for 
Proposed  Rule  Changes  Regarding 
Confirmation  and  Affirmation  Services 

May  1,  1998, 

Recently,  the  Municipal  Securities 
Rulemaking  Board  ( "MSRB"),  The 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  and  the  New 
York  Stock  Exchange,  Lie.  ("NYSE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  proposed 
rule  changes  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (  "Act")'  concerning 
amendments  to  their  rules  regarding 
confirmation  and  affirmation  services.* 
Notices  of  'he  p-oposals  were  published 
in  the  Federal  Register  on  April  13. 
1998.' 

The  notices  of  the  proposals  state  that 
comments  on  the  proposals  should  be 
received  by  May  4,  1998.  The 
Commission  has  received  a  request  that 
the  comment  period  for  the  proposals  be 


'15U.S.C78«0))(1). 

>C>n  February  IB.  1998.  the  KYSi  filed  id 
propoeed  rule  change  with  the  Commission  (File 
No.  SR-NYSE-9»-^)7).  On  March  5.  1998.  the 
NASO  filed  its  pn>po«ed  rule  change  with  the 
Commission  (File  No.  SR-NASD-98-20)  On  April 
3.  1998,  the  MSRB  filed  its  propoeed  rule  change 
with  the  Commission  (File  Ho.  SR-MSRB-98-06). 

*  Securities  Exchange  Act  Release  Nos.  39830 
(April  6.  1998),  63  FR  18060  (NYSE):  39831  (April 
6,  1998).  63  FR  18097  (NASD);  39833  (April  6. 
1998),  63  FR  18055  (MSRB) 
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extended  for  thirty  days  from  May  4. 
1998.  to  June  3.  1998.*  The  Commission 
finds  that  extending  the  comment 
period  IS  appropriate  in  order  to  give 
interested  persons  additional  lime  to 
comment  on  the  matters  that  the 
proposals  address. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
comment  period  for  the  proposed  rule 
changes  of  the  NYSE  (File  No.  SR- 
NYSE-98-07).  the  NASD  (File  No.  SR- 
NASD-9&-20),  and  the  MSRB  (File  No. 
SR-MSRB-(98-06)  be  and  hereby  is 
extended  from  May  4.  1998.  to  )une  3. 
1998. 

For  the  CommiMion  by  the  DivisioD  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 
(onathan  G.  Katz. 

Secretary. 

|FR  Ckx    98-12263  Filed  5-7-9«;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

CRe*w»"  No.  34-^0042:  File  No.  SR-NASt>- 

Self-Ragutotory  Organizations.  Notice 
of  Filing  of  ProposecJ  Rule  Change  and 
Amendment  No    1  to  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Standards  for  Individual 
Correspondence 

May  1. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on  April  6. 
1998.  the  NASD  Regulation.  Inc. 
("NASDR")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NASDR.  On  April  30, 
1998.  the  NASDR  filed  Amendment  No. 
1  to  the  proposed  rule  change.*  The 


*  The  r«quMtar  lUted.  "Tha  rvquasted  axtaiuion 
Is  necessary  to  allow  for  substantive  review  and 
cominent  on  what  are  extremely  important  Issues 
for  the  Mcurilles  industry."  Latter  from  N4ar<'Anne 
Plsarrl.  Pickard  and  Ojinis,  on  tMhalf  of  Thomson 
Financial  Services  (April  30,  1998). 

M7CFR20O.3O-3(a)(12). 

'15U.S.C.  78a(b)(l). 

«17Cn<240.19t>-4. 

>  See  Letter  from  John  Ramsay.  Vice  President 
and  Deputy  General  Counsel.  NASDR.  to  Kalherine 
A.  England.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  April  29.  199« 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
NASDR  proposes  to  amend  its  Tiling  to  clarify  that 
In  delerming  whether  a  given  communication 
constitutes  correspondence  for  purposes  of  tha  rule. 
NASD  member*,  as  well  as  NASDR  sufl.  should 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Re^ulatorv  Organization's 
Statement  of  the  I  erms  of  Substance  of 
the  Proposed  Rule  Change 

NASDR  proposes  to  amend  Rule  2210 
of  the  Conduct  Rules  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  to  require 
that  written  or  electronic 
communications  prepared  for  a  single 
customer  be  subject  to  the  general 
standards  and  those  specific  standards 
of  Rule  2210  that  prohibit  misleading 
statements. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics,  proposed  deletions  are  in 
brackets. 

2200.  COMMUNICATIONS  WITH 
CUSTOMERS  AND  THE  PUBUC 

2210.  Communications  with  the  Public 

(a)  Definitions — Communications 
with  the  public  shall  include: 

(1)  Advertisement — For  purposes  of 
this  Rule  and  any  interpretation  thereof, 
"advertisement"  means  material 
published,  or  designed  for  use  in,  a 
newspaper,  magazine  or  other 
periodical,  radio,  television,  telephone 
or  tape  recording,  videotape  display, 
signs  or  billboards,  motion  pictures, 
telephone  directories  (other  than  routine 
listings),  electronic  of  other  public 
media. 

(2)  Sales  Literature — For  purposes  of 
this  Rule  and  any  interpretation  thereof, 
"sales  literature"  means  any  written  or 
electronic  communication  distributed  or 
made  generally  available  to  customers 
or  the  public,  which  communication 
does  not  meet  the  foregoing  definition  of 
"advertisement."  Sales  hterature 
includes,  but  is  not  limited  to.  circulars, 
research  reports,  market  letters, 
performance  reports  or  summaries,  form 
letters,  telemarketing  scripts,  seminar 
texts,  and  reprints  or  excerpts  of  any 
other  advertisement,  sales  literature  or 
published  article. 

(3)  Correspondence — For  purposes  of 
this  Rule  and  any  interpretation  thereof, 
"correspondence"  means  any  written  or 
electronic  communication  prepared  for 
delivery  to  a  single  current  or 
prospective  customer,  and  not  for 
dissemination  to  multiple  customers  or 
the  general  public. 


consider,  among  other  ihiogs.  tha  kum  and  content 
of  the  communication. 


Cross  Reference — Rules  Concerning 
Review  and  Endorsement  of 
Correspondence  are  Found  in  paragraph 
(d)  to  Conduct  Rule  3010 

(b)  Approval  and  Recordkeeping 

(1)  Each  item  of  advertising  and  sales 
hterature  shall  be  approved  by  signature 
or  initial,  prior  to  use  or  filing  with  the 
Association,  by  a  registered  principal  of 
the  member 

(2)  A  separate  file  of  all 
advertisements  and  sales  literature, 
including  the  name(s)  of  the  person(s) 
who  prepared  them  and/or  approved 
their  use.  shall  be  maintained  for  a 
period  of  three  years  from  the  date  of 
each  use. 

(c)  Filing  Requirements  and  Review 
Procedures 

(1)  Advertisements  nv.d  sales 
literature  concerning  registered 
investment  companies  (including 
mutual  funds,  variable  contracts  and 
unit  investment  trusts)  not  included 
within  the  requirements  of  paragraph 
(c)(2).  and  public  direct  participation 
programs  (as  defined  in  Rule  2810)  shall 
be  filed  with  the  Association's 
Advertising/Investment  Companies 
Regulation  Department  (Department) 
within  10  days  of  first  use  or 
publication  by  any  member  The 
member  must  provide  with  eat;h  filing 
the  actual  or  anticipated  date  of  first 
use.  Filing  in  advance  of  use  is 
recommended   Members  are  not 
required  to  file  advertising  and  sales 
literature  whic  h  have  previously  been 
filed  and  which  are  used  without 
change.  Any  member  filing  any 
investment  company  advertisement  or 
sales  literature  pursuant  to  this 
paragraph  (c)  that  includes  or 
incorporates  rankings  or  comparisons  of 
the  investment  company  with  other 
investment  companies  shall  include  a 
copy  of  the  ranlking  or  comparison  used 
in  the  advertisement  or  sales  literature. 

(2)  Advertisements  concerning 
collateralized  mortgage  obligations 
registered  under  the  Sec  uritios  \c\  of 
1933.  and  advertisements  and  sales 
literature  concerning  regi.stered 
investment  companies  (including 
mutual  funds,  variable  contracts  and 
unit  investment  tnists)  that  inc;lude  or 
incorporate  rankings  or  comparisons  of 
the  investment  company  with  other 
investment  companies  where  the 
ranking  or  comparison  category  is  not 
generally  published  or  is  the  creation, 
either  directly  or  indirectly,  of  the 
investment  company,  its  underwriter  or 
an  affiliate,  shall  be  filed  with  the 
Department  for  review  at  least  10  days 
prior  to  use  (or  such  shorter  period  as 
the  Department  may  allow  in  particular 
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circumstances)  for  approval  and,  if 
changed  by  the  Association,  shall  be 
withheld  from  publication  or  circulation 
until  any  changes  specified  by  the 
Association  have  been  made  or,  if 
expressly  disapproved,  until  the 
advertisement  has  been  refiled  for,  and 
has  received.  .Association  approval.  The 
member  must  provide  with  each  filing 
the  actual  or  anticipated  date  of  first 
use.  ,\n\  member  filing  any  investment 
company  advertisement  or  sales 
literature  pursuant  to  this  paragraph 
shall  include  a  copy  of  the  data,  ranking 
or  comparison  on  which  the  ranking  or 
comparison  is  based. 

(3)(A)  Each  member  of  the 
.Association  v/hich  has  not  previously 
filed  advertisements  with  the 
.Association  (or  with  a  registered 
securities  exchange  having  standards 
comparable  to  those  contained  in  this 
Rule)  shall  file  its  initial  advertisement 
with  the  Department  at  least  ten  days 
prior  to  use  and  shall  continue  to  file  its 
advertisements  at  least  ten  days  prior  to 
use  for  a  period  of  one  year  The 
member  must  provide  with  each  filing 
the  actual  or  anticipated  date  of  first 
use. 

(B)  Except  for  advertisements  related 
to  exempted  securities  (as  defined  in 
Section  3(a)(12)  of  the  Act),  municipal 
securities,  direct  participation  programs 
or  investment  company  securities, 
members  subject  to  the  requirements  of 
paragraph  {c)(3)(A)  !or  (B)!  of  this  Rule 
may,  in  lieu  of  filing  with  the 
Association,  file  advertisements  on  the 
same  basis,  and  for  the  same  time 
periods  specified  in  [those]  that 
subparagraphls],  with  any  registered 
securities  exchange  having  standards 
comparable  to  those  contained  in  this 
Rule 

{4)(A)  Notwithstanding  the  foregoing 
provisions,  any  District  Business 
Conduct  Committee  of  the  Association, 
upon  review  of  a  member's  advertising 
and/or  sales  literature,  and  after 
determining  that  the  member  has 
departed  and  there  is  a  reasonable 
likelihood  that  the  member  will  again 
depart  from  the  standards  of  this  Rule, 
may  require  that  such  member  file  all 
advertising  and/or  sales  literature,  or  the 
portion  of  such  member's  material 
which  is  related  to  any  specific  types  or 
classes  of  securities  or  services,  with  the 
Department  and/or  the  District 
Committee,  at  least  ten  days  prior  to 
use  The  member  must  provide  with 
each  filing  the  actual  or  anticipated  date 
of  first  use. 

(B)  The  Committee  shall  notify  the 
member  in  writing  of  the  types  of 
material  to  be  filed  and  the  length  of 
time  such  requirement  is  to  be  in  effect. 
The  requirement  shall  not  exceed  one 


year,  however,  and  shall  not  take  effect 
until  30  days  after  the  member  receives 
the  written  notice,  during  which  time 
the  member  may  request  a  hearing 
before  the  District  Business  Conduct 
Committee,  and  any  such  hearing  shall 
be  held  in  reasonable  conformity  with 
the  hearing  and  appeal  procedures  of 
the  Code  of  Procedure  as  contained  in 
the  Rule  9000  Series 

(5)  In  addition  to  the  foregoing 
requirements,  even*-  members 
[advertising!  advertisements  and  sales 
literature  shall  be  subject  to  a  routine 
spot -check  procedure.  Upon  written 
request  from  the  Department,  each 
member  shall  promptly  submit  the 
material  requested.  Members  will  not  be 
required  to  submit  material  under  this 
prcx:edure  which  has  been  previously 
submitted  pursuant  to  one  of  the 
foregoing  requirements  and.  except  for 
material  related  to  exempted  secunties 
(as  defined  in  Section  3(a)(12)  of  the 
Act),  municipal  securities,  direct 
participation  programs  or  investment 
company  securities,  the  procedure  will 
not  be  applied  to  members  who  have 
been,  within  the  Association's  current 
examination  cycle  subjected  to  a  spot- 
check  by  a  registered  securities 
exchange  or  other  self-regulatory 
organization  using  procedures 
comparable  to  those  used  by  the 
Association 

(6)  The  following  types  of  material  are 
excluded  from  the  foregoing  filing 
requirements  and  spot-check 
procedures; 

(A)  Advertisements  or  sales  literature 
solely  related  to  changes  m  a  members 
name,  personnel,  location,  ownership, 
offices,  business  structure,  officers  or 
partners,  telephone  or  teletype 
members,  or  concerning  a  merger  with, 
or  acquisition  by,  another  member; 

(B)  Advertisements  or  sales  hterature 
which  do  no  more  than  identify  the 
Nasdaq  symbol  of  the  member  and/or  of 
a  security  in  which  the  member  is  a 
Nasdaq  registered  market  maker 

(C)  .Advertisements  or  sales  literature 
which  do  no  more  than  identify  the 
member  and/or  offer  a  sp)ecific  security 
at  a  stated  price; 

(D)  Material  sent  to  branch  offices  or 
other  internal  material  that  is  not 
distributed  to  the  public: 

(E)  Prospectuses,  preliminary 
prospectuses,  offering  circulars  and 
similar  documents  used  in  connection 
with  an  offering  of  securities  which  has 
been  registered  or  filed  with  the 
Commission  or  any  state,  or  which  is 
exempt  from  such  registration,  except 
that  an  investment  company  prospectus 
published  pursuant  to  SEC  Rule  482 
under  the  Securities  Act  of  1933  shall 


not  be  considered  a  prospectus  for 
purposes  of  this  exclusion; 

(F')  Advertisements  prepared  in 
accordance  with  Section  2(10)(b)  of  the 
Secunties  .Act  of  1933,  as  amended,  or 
an\  rule  thereunder,  such  as  SEC  Rule 
134.  unless  such  advertisements  are 
related  to  direct  participation  programs 
or  secunties  issued  by  registered 
investment  companies 

(7J  .Material  which  refers  to 
investment  company  securities  or  direct 
participation  programs,  or  exempted 
securities  las  Defined  in  Section  3(a)(12) 
of  the  .Act)  soielv  as  part  of  a  listing  of 
products  and  or  services  offered  by  the 
member,  is  excluded  from  the 
requirements  of  subparagraphs  (1)  and 
(2). 

(d)  Standards  Applicable  to 
Communications  With  the  Public 

(1)  General  Standards 

(A)  All  member  communications  with 
the  public  shall  be  based  on  principles 
of  fair  dealing  and  good  faith  and 
should  provide  a  sound  basis  for 
evaluating  the  facts  in  regard  to  any 
particular  security  or  securities  or  type 
of  sec'unty,  mdustn.'  discussed,  or 
service  offered  No  material  fact  or 
qualification  may  be  omitted  if  the 
omission,  in  the  light  of  the  context  of 
the  materiel  presented,  would  cause  the 
[advertising  or  sales  literature] 
communication  to  be  misleading, 

(Bi  Exaggerated,  unwarranted  or 
misleading  statements  or  claims  are 
prohibited  in  ail  public  communications 
of  members.  In  preparing  such 
[literature]  communications,  members 
must  bear  in  mind  that  inherent  in 
investments  are  the  risks  of  fluctuating 
prices  and  the  uncertainty  of  dividends, 
rates  of  return  and  yield,  and  no 
member  shall,  directly  or  indirectly, 
publish,  circulate  or  distribute  any 
public  communication  that  the  member 
knows  or  has  reason  to  know  contains 
any  untrue  statement  of  a  material  fact 
or  IS  othervk  ise  false  or  misleading. 

(C)  When  sponsoring  or  participating 
in  a  seminar,  forum,  radio  or  television 
interview,  or  when  otherwise  engaged 
in  pubhc  appearances  or  speaking 
activities  which  mav  not  constitute 
advertisements,  me-iibers  and  |>ersons 
associated  with  memt>ers  shall 
nevertheless  follow  the  standards  of 
paragraphs  idj  and  (f)  of  this  Rule. 

(D)  In  )udging  whether  a 
communication  of  a  particular  element 
of  a  communication  mav  be  misleading. 
several  factors  shouid  t>e  considered, 
including  but  not  limited  to; 

(i)  the  overall  context  in  which  the 
statement  or  statements  are  made.  A 
statement  made  in  one  context  may  be 
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misleading  even  though  such  a 
statement  could  be  (perfectly! 
appropriate  in  another  context.  An 
essential  test  in  this  regard  is  the 
balance  of  treatment  of  risks  and 
potential  beneFits. 

(it)  the  audience  to  which  the 
communication  is  directed.  Different 
levels  of  explanation  or  detail  may  be 
necessary  depending  on  the  audience  to 
which  a  communication  is  directed,  and 
the  ability  of  the  member  given  the 
nature  of  the  media  used,  to  restrict  the 
audience  appropriately.  If  the 
statements  made  in  a  communication 
would  be  applicable  only  to  a  limited 
audience  or  a  single  customer,  or  if 
additional  information  might  be 
necessary  for  other  audiences,  it  should 
be  kept  in  mind  that  it  is  not  always 
possible  to  restrict  the  readership  of  a 
particular  communication. 

(iii)  the  overall  clarity  of  the 
communication.  A  statement  or 
disclosure  made  in  an  unclear  manner 
(obviously!  can  result  in  a  lack  of 
understanding  of  the  statement,  or  in  a 
serious  misunderstanding.  A  complex  or 
overly  technical  explanation  may  be 
(worse!  more  confusing  than  too  little 
information.  Likewise,  material 
disclosure  relegated  to  legends  or 
footnotes  [realistically!  may  not  enhance 
the  reader's  understanding  of  the 
communication. 

(2)  Specific  Standards 

In  addition  to  the  foregoing  general 
standards,  the  following  specific 
standards  apply. 

(A)  Necessary  Data.  Advertisements 
and  sales  literature  shall  contain  the 
name  of  the  member,  unless  such 
advertisements  and  sales  literature 
comply  with  paragraph  (f).  Sales 
literature  shall  contain  the  name  of  the 
person  or  firm  preparing  the  material,  if 
other  than  the  member,  and  the  date  on 
which  it  is  first  published,  circulated  or 
distributed.  If  the  information  in  the 
material  is  not  current,  this  fact  should 
be  stated. 

(B)  Makmg  IRIrecommendations  in 
advertisements  and  sales  literature. 

(i)  In  making  a  recommendation, 
whether  or  not  labeled  as  such,  a 
member  must  have  a  reasonable  basis 
for  the  recommendation  and  must 
disclose  any  of  the  following  situations 
which  are  applicable: 

a.  that  the  member  usually  makes  a 
market  in  the  securities  being 
recommended,  or  in  the  underlying 
security  if  the  recommended  security  is 
an  option,  (and/ (or  that  the  member  or 
associated  persons  will  sell  to  or  buy 
from  customers  on  a  principal  basis; 

b  that  thti  member  and/or  its  officers 
or  partners  own  options,  rights  or 


warrants  to  purchase  any  of  the 
securities  of  the  issuer  whose  securities 
are  recommended,  unless  the  extent  of 
such  ownership  is  nominal: 

c.  that  the  member  was  manager  or  co- 
manager  of  a  public  offering  of  any 
securities  of  the  recommended  issuer 
within  the  last  three  years. 

(ii)  The  member  shall  also  provide,  or 
offer  to  furnish  upon  request,  available 
investment  information  supporting  the 
recommendation.  Recommendations  on 
behalf  of  corporate  equities  must 
provide  the  price  at  the  time  the 
recommendation  is  made. 

(iii)  A  member  may  use  material 
referring  to  past  recommendations  if  it 
sets  fortn  all  recommendations  as  to  the 
same  type,  kind,  grade  or  classification 
of  securities  made  by  a  member  within 
the  last  year.  Longer  periods  of  years 
may  be  covered  ifthey  are  consecutive 
and  include  the  most  recent  year.  Such 
material  must  also  name  each  security 
recommended  and  give  the  date  and 
nature  of  each  recommendation  (e.g., 
whether  to  buy  or  sell),  the  price  at  the 
time  of  the  recommendation,  the  price 
at  which  or  the  pnce  range  within 
which  the  recommendation  was  to  be 
acted  upon,  and  indicate  the  general 
market  conditions  during  the  period 
covered. 

(iv)  Also  permitted  is  material  which 
does  not  make  any  specific 
recommendation  but  which  offers  to 
furnish  a  list  of  all  recommendations 
made  by  a  member  within  the  past  year 
or  over  longer  periods  of  consecutive 
years,  including  the  most  recent  year,  if 
this  list  contains  all  the  information 
specified  in  subparagraph  (iii).  Neither 
the  list  of  recommendations,  nor 
material  offering  such  list,  shall  imply 
comparable  future  performance. 
Reference  to  the  results  of  a  previous 
specific  recommendation,  including 
such  a  reference  in  a  follow-up  research 
report  or  market  letter,  is  prohibited  if 
the  intent  or  the  effect  is  to  show  the 
success  of  a  past  recommendation, 
unless  all  of  the  foregoing  requirements 
with  respect  to  past  recommendations 
are  met. 

(C)  Claims  and  Opinions. 
Communications  with  the  public  must 
not  contain  promises  of  specific  results, 
exaggerated  or  unwarranted  claims  or 
unwarranted  superlatives,  opinions  for 
which  there  is  no  reasonable  basis,  or 
forecasts  of  future  events  which  are 
unwarranted,  or  which  are  not  clearly 
labeled  as  forecasts. 

(D)  Testimonials.  In  testimonials 
concerning  the  quality  of  a  firm's 
investment  advice,  the  following  points 
must  be  clearly  stated  in  (the) 
advertisement  or  sales  literature 
(communication): 


(i)  The  testimonial  may  not  be 
representative  of  the  experience  of  other 
clients. 

(ii)  The  testimonial  is  not  indicative 
of  future  performance  or  success. 

(iii)  If  more  than  a  nominal  sum  is 
paid,  the  fact  that  it  is  a  paid  testimonial 
must  be  indicated. 

(iv)  If  the  testimonial  concerns  a 
technical  aspect  of  investing,  the  person 
making  the  testimonial  must  have 
knowledge  and  experience  to  form  a 
valid  opinion. 

(E)  Oifers  of  Free  Service.  Any 
statement  in  communications  with  the 
public  to  the  effect  that  any  report, 
analysis,  or  other  service  will  be 
furnished  free  or  without  any  charge 
must  not  be  made  unless  such  report, 
analysis  or  other  service  actually  is  or 
will  be  furnished  entirely  free  and 
without  condition  or  obligation 

(F)  Claims  for  Research  Facilities.  No 
claim  or  implication  m  communications 
with  the  public  may  be  made  for 
research  or  other  facilities  beyond  those 
which  the  member  actually  possesses  or 
has  reasonably  capacity  to  provide. 

(G)  Hedge  Clauses.  No  cautionary 
statements  or  caveats,  often  called  hedge 
clauses,  may  be  used  in 
communications  with  the  public  if  they 
are  misleading  or  are  inconsistent  with 
the  content  of  the  material. 

(H)  Recruiting  Advertising. 
Advertisements  in  connection  with  the 
recruitment  of  sales  personnel  must  not 
contain  exaggerated  or  unwarranted 
claims  or  statements  about 
opportunities  in  the  investment  banking 
or  securities  business  and  should  not 
refer  to  specific  earnings  fijjures  or 
ranges  which  are  not  reasonable  under 
the  circumstances. 

(I)  Periodic  Investment  Plans. 
Advertisements  and  sale^  literature 
[Communications  with  the  public) 
should  not  discuss  or  portray  any  type 
of  continuous  or  periodic  investment 
plan  without  disclosing  that  such  a  plan 
does  not  assure  a  profit  and  does  not 
protect  against  loss  in  declining 
markets.  In  addition,  if  the  material 
deals  specifically  with  the  principles  of 
dollar-cost  averaging,  it  should  point 
out  that  since  such  a  plan  involves 
continuous  investment  in  securities 
regardless  of  fluctuating  price  levels  of 
such  securities,  the  investor  should 
consider  his  financial  ability  to  continue 
his  purchases  through  periods  of  low 
price  levels. 

(J)  References  to  Regulatory 
Organizations.  Communications  with 
the  public  shall  not  make  any  reference 
to  membership  in  the  Association  or  to 
registration  or  regulation  of  the 
securities  being  offered,  or  of  the 
underwriter,  sponsor,  or  any  member  or 
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associated  person,  which  reference 
could  imply  endorsement  or  approval 
by  the  Association  or  any  federal  or 
slate  .c^aiaiory  liju>    Reft,'L-.iL;t;s  to 
membership  in  the  .Association  or 
Securities  Investors  Protectiori 
Corporation  shall  comply  with  all 
applicable  By-Laws  and  Rules 
pertaining  thereto. 

(K)  Identification  of  Sources. 

Statistical  tables,  charts,  graphs  or  other 
illustrations  used  by  members  in 
advertising  or  sales  literature  should 
disclose  the  source  of  the  information  if 
not  prepared  by  the  member. 

(L)  Claims  of  Tax  Free/Tax  Exempt 

Returns  Income  or  investment  returns 
may  not  be  characterized  m 
communications  with  the  public  as  tax 
free  or  exempt  from  income  tax  where 
tax  liability  is  merely  postponed  or 
deferred  If  taxes  are  payable  upon 
redemption,  that  fact  must  be  disclosed. 
References  to  tax  free/tax  exempt 
current  inc:ome  must  indicate  which 
income  taxes  apply  or  which  do  not 
unless  income  is  free  from  all  applicable 
taxes.  For  example,  if  income  from  an 
investment  company  investing  m 
mimicipal  bonds  may  be  subject  to  state 
or  local  income  taxes,  this  should  be 
stated,  or  the  illustration  should 
otherwise  make  it  clear  that  income  is 
free  from  federal  income  tax. 

(M)  Comparisons.  In  making  a 
comparison  m  advertisements  or  sales 
literature,  either  directly  or  indirectly, 
the  member  must  make  certain  that  the 
purpose  of  the  comparison  is  clear  and 
must  provide  a  fair  and  balanced 
presentation,  including  any  material 
differences  between  the  subjects  of 
comparison.  Such  differences  may 
include  investment  obiectives,  sales  and 
management  tees,  liquidity,  safety. 
guarantees  or  insurance,  fluctuation  of 
principal  and/or  return,  tax  features, 
and  any  other  factors  necessary  to  make 
such  comparisons  fair  and  not 
misleading. 

(N)  Predictions  and  projections.  In 
communications  with  the  public. 
/(Ijnvestment  results  cannot  be 
predicted  or  projected.  Investment 

performance  illustrations  may  not  imply 
that  gain  or  income  realized  in  the  past 
will  be  repeated  in  the  future.  However, 
for  purposes  of  this  Rule,  hypothetical 
illustrations  of  mathematical  principles 
are  not  considered  projections  of 
performance;  e.g.,  illustrations  designed 
to  show  the  effects  of  dollar  cost 
averaging,  tax-free  compounding,  or  the 
mechanics  of  variable  annuity  contracts 
or  variable  life  poUcies. 


IM-221Q-1.  Communications  with  the 
Public  About  Collateralized  Mortgage 
Obligations  (CMOs) 

(aj  General  cunsioerations 

For  purposes  of  the  following 
guidelines,  the  term  "collateralized 
mortgage  obligation"  (CMC)  refers  to  a 
multiclass  bond  baciced  by  a  pool  of 
mortgage  pass-through  securities  or 
mortgage  loans  CMOs  are  also  known 
as  "real  estate  mortgage  investment 
conduits"  (RE.MICs)  .As  a  result  of  the 
1986  Tax  Reform  .Act.  most  CMOs  are 
issued  in  HEMIC  form  to  create  certain 
tax  advantages  for  the  issuer.  The  term 
CMO  and  HEMIC  are  nov\  used 
interchangeably  In  order  to  prevent  [a 
communication  abouti  advertisements 
and  sales  literature  regarding  CMOs 
from  being  false  or  misleading,  there  are 
certain  factors  to  be  considered, 
including,  but  not  limited  to,  the 
following: 

(1)  Product  Identification 

In  order  to  assure  that  investors 
understand  exactly  what  security  is 
being  discussed,  all  communications 
concerning  CMOs  should  clearly 
describe  the  product  as  a  'collateralized 
mortgage  obligation.    Member  firms 
should  not  use  the  proprietary  names 
for  CMOs  as  they  do  not  adequately 
identify  the  product.  To  prevent 
confusion  and  the  possibility  of 
misleading  the  reader,  communications 
should  not  contain  comparisons 
between  CMOs  and  any  other 
investment  vehicle,  including 
Certificates  of  Deposit. 

(2)  Educational  Material 

In  order  to  ensure  that  customers  are 
adequately  informed  about  CMOs 
members  are  required  to  offer  to 
customers  education  material  which 
covers  the  following  matters: 

(A)  A  discussion  of  CMO 
characteristics  an  investments  and  their 
attendant  risks, 

(B)  An  explanation  of  the  structure  of 
a  CMO,  including  the  various  types  of 
tranches; 

(C)  A  discussion  of  mortgage  loans 
and  mortgage  securities; 

(D)  Features  of  CMOs,  including: 
credit  quality,  prepayment  rates  and 
average  lives,  interest  rates  (including 
effect  on  value  and  prepayment  rates), 
tax  considerations,  minimum 
investments,  transactions  costs  and 
liquidity; 

(E)  Questions  an  in\  estor  should  ask 
before  investing;  and 

(F)  A  glossary  of  terms  that  may  be 
helpful  to  an  investor  considering  an 
investment. 


(3)  Safety  Claims 

A  communication  should  not 
overstate  the  relative  safetv  offered  by 
the  CMO.  Altfiough  CMOs  generally 
offer  low  investment  risk,  they  are 
subject  to  market  risk  like  all  investment 
securities  and  there  should  be  no 
implication  otherwise.  Accordingly, 
references  to  liquidity  should  be 
balanced  vnth  disclosure  that,  upon 
resale,  an  investor  may  receive  more  or 
less  than  his  original  investment. 

(4)  Claims  About  Government 
Guarantees 

(A)  Communications  should 
accurately  depict  the  guarantees 
associated  with  CMO  securities.  For 
example,  in  most  cases  it  would  be 
misleading  to  state  that  CMOs  are 
"government  guaranteed"  securities.  A 
government  agency  issue  could  instead 
be  characterized  as  government  agency 
backed.  Of  course,  private-  issue  CMO 
advertisements  should  not  contain 
references  to  guarantees  or  backing,  but 
may  disclose  the  rating, 

(B)  If  the  CMO  is  offered  at  a 
premium,  the  communication  should 
clearly  indicate  that  the  government 
agency  backing  applies  only  to  the  face 
value  of  the  CMO.  and  not  to  any 
premium  paid.  Furthermore, 
communications  should  not  imply  that 
either  the  market  value  or  the 
anticipated  yield  of  the  CMO  is 
guaranteed. 

(5)  Simplicity  Claims 

CMOs  are  complex  securities  and 
require  full,  fair  and  clear  disclosure  in 
order  to  be  understood  by  the  investor. 
A  communication  should  not  imply  that 
these  are  simple  securities  that  may  be 
suitable  for  any  investor  seeking  high 
yields.  All  CMOs  do  not  have  the  same 
characteristics  and  it  is  misleading  to 
indicate  otherwise.  Even  though  two 
CMOs  may  have  the  same  underlying 
collateral,  they  may  differ  greatly  in 
their  prepayment  speed  and  volatility. 

(6)  Claims  About  Predictability 

A  communication  would  be 
misleading  if  it  indicated  that  the 
anticipated  yield  and  average  life  of  a 
CMO  were  assured.  It  should  disclose 
that  the  yield  and  average  life  will 
fluctuate  depending  on  the  actual 
prepayment  experience  and  changes  in 
current  interest  rates. 

II,  Self-Regulatory  Orsani/aiion's 
Statement  of  the  Purposf  of   and 
Statutorv  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASDR  included  statements  concerning 
the  purpose  of  and  basis  for  the 
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propused  rule  ctia 
comments  it  recei  w 

rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  The  NASDR  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Pumose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

I  Purpose 

Background 

NASD  Conduct  Rule  2210  imposes 
various  requirements  on  member 
communications  with  the  public, 
designed  to  ensure  ihat  those 
communications  are  fair,  balanced  and 
not  misleading.  Rule  2210  does  not 
expressly  opp'y  to  the  content  of 
correspondence  (i.e..  a  communication 
to  only  one  person).  In  addition,  there 
is  no  definition  of  correspondence  in 
the  NASD  rules,  even  though  members 
are  required  to  supervise  the  use  of 
correspondence  by  their  associated 
persons  under  Rule  3010. 

Recently,  several  NASD  disciplinary 
matters  raised  the  issue  of  whether 
correspondence  to  a  single  customer 
constitutes  "sales  literature"  subject  to 
the  requirements  of  Rule  2210  *  The 
National  Business  Conduct  Committee 
(  "NBCC")  *  consistently  took  the 
position  in  these  cases  that  a  document 
prepared  for  use  with  a  single  customer, 
and  not  for  dissemination  to  the  general 
public,  is  not  "sales  literature"  as  that 
term  is  defined  in  subparagraph  {a)(2)  to 
NASD  Rule  2210.  However,  the  NBCC 
also  agreed  that  the  application  to 
correspondence  of  particular  standards 
in  the  rules  for  communications  to  the 
public  would  be  appropriate  and  would 
enable  NASD  staff  to  bring  enforcement 
actions  on  the  basis  of  clear  violations 
of  certain  proscribed  behavior,  The 
NBCC  recommended  that  the  NASD 
define  "correspondence"  in  Rule  2210 
and  amend  the  rule  to  clarify  which 
standards  apply  to  correspondence.  In 
June  1997,  the  NASDR  requested 
comment  on  these  proposed 
amendments  in  Notice  to  Members  97- 
37  (June  1997). 

As  first  proposed,  the  amendments  to 
Rule  2210  would  have  required  that 


♦  Se«.  In  the  Matter  of  Peter  Stuart  Beyington. 
Complaint  No  C:8A94002t  (March  5.  1997);  In  the 
Matter  of  Williaw  Stafford  Thurmond.  Complaint 
No  C06930051  (Fab.  1.  1996);  In  the  Matter  of 
leffery  Steven  Stone.  Complaint  No.  C0e94003e 
(Fab  I.  19961;  and  In  the  .Matter  of  Micah  C 
Douglas.  Complaint  Nos.  C0e920046  and 
C0e9300«8  (S«p(    19.  19991 

*  Tha  NBCC  is  now  called  tha  National 
Adjudicatory  Council. 


i.utnmunications  prepared  for  a  single 
customer  be  subject  to  the  standards, 
but  not  the  filina  and  review 
requirements.  ofRule  2210.  Some  of 
these  standards  define  or  prohibit  the 
dissemination  of  statements  that  could 
be  considered  misleading.  Others 
require  that  certain  additional 
disclosure,  eg.,  that  the  member  makes 
a  market  in  a  particular  security,  be 
included  in  certain  cases  in  the 
communication.  Most  commenters 
thought  it  was  appropriate  only  to  apply 
the  general  standards  of  Rule  2210, 
which,  among  other  things,  prohibit 
untrue  statements  of  material  facts,  the 
omission  of  matenal  facts,  and 
statements  that  are  exaggerated, 
misleading  or  unwarranted  These 
commenters  stated  that  imposing  all  of 
the  specific  standards  on  each  item  of 
correspondence,  particularly  those  that 
require  additional  disclosure,  would 
unduly  complicate  communication  with 
clients  and  unnecessanly  burden 
supervisory  programs  without 
materially  contributing  to  the  protection 
of  investors.  A  few  commenters 
supported  the  proposed  amendments, 
stating  that  the  proposed  exemption  of 
correspondence  from  the  NASD  filing 
and  review  requirements  strikes  the 
proper  balance.  One  commenter 
suggested  applying  the  proposed 
amendment  only  to  solicitations, 
recommendations,  and  sales  letters 
directed  at  an  individual  customer. 

Discussion 

The  NASDR  believes  that  certain 
statements  pose  similar  dangers 
regardless  of  whether  they  are 
communicated  to  one  person  or  many 
persons.  An  amendment  to  Rule  2210  to 
clarify  how  the  rule  applies  to 
correspondence  would  provide  better 
guidance  to  the  membership  and  would 
help  to  assure  that  investors  are 
adequately  protected  with  respect  to  the 
communications  they  receive 
individually.  At  the  same  time,  the 
NASDR  recognizes  that  correspondence 
is  highly  individualized  in  nature  and 
that  much  correspondence  (unlike 
advertising  and  sales  literature)  is 
directed  by  registered  representatives 
("RR")  to  customers  with  whom  the  RR 
already  has  an  established  relationship 
Therefore,  the  NASDR  has  determined 
that  the  proposed  rule  change  should 
subject  correspondence  to  the  general 
standards  and  those  specific  standards 
of  Rule  2210  that  prohibit  misleading 
statements,  but  not  to  the  specific 
standards  of  the  rule  that  prescribe 
specific  disclosure. 

The  proposed  rule  change  creates  a 
category  defined  as  "communications 
with  the  public"  to  include  the  current 


definitions  of  "advertisement"  and 
"sales  literature."  and  a  new  definition 
of  "correspondence  "  "Correspondence" 
is  defined  as  ""  *  *  any  written  or 
electronic  communication  prepared  for 
delivery  to  a  single  current  or 
prospective  customer,  and  not  for 
dissemination  to  multiple  customers  or 
the  general  public  "  In  determining 
when  a  written  or  electronic 
communication  is  prepared  for  deliver\ 
to  a  single  current  or  prospw  tive 
customer,  N.'KSD  mHmh)ers  should 
consider  and  the  staff  of  the  N.^SUR 
should  examine,*  among  other  things, 
the  form  and  content  of  the 
communication   Thus,  a  written  or 
electronic  communu  ation  addres.sed  to 
a  single  current  or  prospective 
customer,  the  content  of  which  is 
substantially  identical  to  that  of  written 
or  electronic  communications  sent  to 
one  or  more  other  current  or  prospective 
customers,  is  a  form  letter,  not 
"correspondence   ■  Bec;ause  form  letters 
are  considered  'sales  literature    under 
Rule  2210,  they  would  be  sub)ecl  to  all 
of  the  general  and  specific  standards  of 
Rule  2210. 

The  proposed  rule  change  amends 
Rule  2210  ti    s  :*>ifi  t  individual 
correspondeiii  »•  'n  ttie  general  standards 
under  subparagraph  (d)(1)  and  the 
following  specific  standards  under 
subparagraph  (d)(2)  of  Rule  2210:  (i) 
subp>aragraph  {d){2)(Cl.  which  prohibits 
exaggeratea,  unwarranted,  or  certain 
other  specific  claims  or  opinions,  (ii) 
subparagraph  (d)(2)(E).  which  prohibits 
certain  offers  of  free  services,  (iiil 
subparagraph  (d)(2)(F),  whii  h  prohibits 
certain  claims  for  research  services,  (iv) 
subparagraph  (d)(2)(G).  which  prohibits 
certain  hedge  clauses,  (v)  subparagraph 
(d)(2)(J),  which  prohibits  the 
implication  of  endorsement  or  approval 
by  regulatory  organizations,  (vi) 
subparagraph  (d)(2)(L),  which  prohibits 
certain  statements  regarding  tax  free  or 
tax  exempt  returns,  emd  (vii) 
subparagraph  (d)(2)(N).  which  prohibits 
predictions  and  projections  of 
investment  results.  Each  of  these 
specific  provisions  derive  from 
members'  general  obligations  not  to 
make  statements  that  are  misleading  or 
without  a  reasonable  basis  in  fact. 

Individual  correspondence  will  not  be 
subject  to  the  following  specific 
standards  of  Rule  2210:  (i)  subparagraph 
(d)(2)(A).  which  requires  the  inclusion 
of  certain  information  regarding 
members'  names,  (ii)  subparagraph 
(d)(2)(B).  which  requires  that  a  member 
disclose  specified  information  to  the 
customer  when  making  a 
recommendation,  (iii)  subparagraph 


•  See  Amendment  No.  1.  supra  not*  3. 
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(d)(2)(D),  which  requires  the  inclusion 
of  certain  statements  regarding 
testimonials,  (iv)  subparagraph 
(d)(2)(H),  which  prohibits  e.xaggerated 
or  unwarranted  claims  in 
advertisements  for  the  recruitment  of 
sales  personnel,  (v)  subparagraph 
(d)(2)(I),  which  requires  certain 
disclosures  regarding  periodic 
investment  plans,  (vi)  subparagraph 
(d)(2)(K),  which  requires  the 
identification  and  disclosure  of  soun:;es 
other  than  the  member  for  certain 
statistical  tables,  charts,  graphs,  or  other 
illustrations,  and  (vii)  subparagraph 
(d)(2KM),  which  requires  the  inclusion 
of  certain  information  when  making 
comparisons  of  investment  alternatives. 

The  proposed  nile  change  is  not 
intended  to  change  the  current 
application  of  Interpretive  Memoranda 
under  Rule  2210.  Therefore  paragraph 
(a)  to  IM-2210-1  (interpretation 
regarding  collaterlized  mortgage 
obligations)  has  been  amended  to  clarify 
that  only  advertisements  and  sales 
literature  are  covered  by  the 
interpretation 

Finally,  the  proposed  amendments 
also  incorporate  several  minor  technical 
changes  that  are  non-substantive  in 
nature. 

2.  Statutor>'  Basis 

The  NASDR  believes  that  the 
proposed  rule  change  is  f:onsistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,^  which  require  that  the 
Association  adopt  and  amend  its  rules 
to  promote  just  and  equitable  principles 
of  fair  trade,  and  generally  provide  for 
the  protection  of  investors  and  the 
public  interest.  By  subje(.:ting  individual 
correspondence  to  the  general  standards 
and  those  individual  standards  in  Rule 
2210  that  prohibit  misleading 
statements,  the  NASDR  believes  that  the 
proposed  rule  change  strikes  the 
appropriate  balance  between  protecting 
investors  from  misleading  or 
inappropriate  communications  in 
correspondence  and  imposing  workable 
regulator)  requirements  that  reasonably 
permit  member  firms  to  exercise 
effective  compliance  oversight  with 
respect  to  correspondence 

The  NASDR  is  requesting  that  the 
proposed  rule  change  be  effective 
within  45  days  of  SEC  approval. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASDR  does  not  believe  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


M5U.S.C.  78o-3(b)(6). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  .Notice  to 
Members  97-37  (June  1997).  Eighteen 
comments  were  received  in  response 
thereto.  Of  the  18  comment  letters 
received,  4  were  in  favor  of  the 
proposed  rule  change  and  14  were 
opposed.  Most  of  the  commenters  either 
opposed  the  proposed  rule  change  or 
thought  only  the  general  standcirds  of 
Rule  2210  should  apply 

.\merican  Express  strongly  supported 
the  proposed  rule  change  stating  that 
the  NASD's  willingness  to  address  the 
dangers  of  misleading  or  unwarranted 
statements  in  correspondence  while 
exempting  such  correspondence  from 
N.^SID  filing  and  review  requirements  is 
the  proper  balance, 

.'KmeriTrade  Holding  Corporation 
stated  that  the  proposed  rule  change 
would  be  beneficial  as  long  as  it  only 
applies  to  solicitations, 
recommendations,  and  sales  letters 
directed  at  an  individual  customer. 

The  Equitable  and  Banc  One  were 
generally  supportive  of  goals  of  the 
proposed  rule  change  but  thought  it  was 
appropriate  to  focus  on  applying  only 
the  general  standards  of  the  Rule,  rather 
than  the  specific  standards.  The 
Equitable  stated  that  imposing  all  of  the 
specific  standards  of  Rule  2210  on  each 
item  of  correspondence  would  unduly 
complicate  communication  with  clients 
and  unnecessarily  burden  supervisory 
programs  without  materially 
contributing  to  the  protection  of 
investors. 

PSA,  The  Bond  Market  Trade 
Association,  The  Securities  Industry 
Association,  The  Investment  Company 
Institute,  New  York  Life  Insurance  Co., 
American  Funds  Distributors,  Inc., 
Mutual  Ser\'ice  Corporation.  A.  G. 
Edwards  &  Sons,  Inc.,  T.  Rowe  Price 
Associates,  Inc..  Arlington  Securities 
Inc.,  ]P  Morgan,  and  CUSO  Financial 
Services,  Inc.  all  opposed  the  proposed 
rule  change  stating  that  (i)  existing 
NASD  rules  sufficiently  govern  the 
content  and  use  of  correspondence,  (ii) 
the  application  of  the  Rule  to  a  large 
amount  of  a  firm's  correspondence 
would  be  irrelevant,  and  (iii)  review  of 
all  such  correspondence  would  be 
burdensome. 

Merrill  Lynch  stated  that  if  the 
proposed  rule  change  is  adopted  as 
proposed,  a  letter  to  a  client  disclosing 
his  or  her  quarterly  mutual  fund 
distributions  would  presumably  be 
subject  to  the  requirements  of  Securities 
Act  Rule  482,  and  would  require 


inclusion  of  the  five-year,  ten-year  and 
since-inception  performance  of  the 
fund,  disclosures  that  past  f)erformance 
is  no  assurance  of  future  results,  and 
disclosures  that  the  investment  return 
and  principal  value  will  fluctuate  so 
that  the  investor's  shares,  when 
redeemed,  may  be  worth  more  or  less 
than  their  original  cost. 

PSA  stated  that  the  proposed  rule 
change  would  unnecessarily  inhibit  the 
use  of  electronic  communications 
media,  because  electronic 
correspondence,  unlike  sales  literature 
and  advertisements,  often  takes  the  form 
of  an  ongoing  dialogue  between  two 
parties,  involving  the  exchange  of 
multiple  messages,  and  that  the 
application  of  the  specific  content 
requirements  of  Rule  2210  to  all  such 
communications  would  require  member 
firms  to  repeat  large  amounts  of 
information  in  each  message. 

Ill   Date  of  EfTectivpnes.*.  of  the 
Proposed  Rule  Change  and  Timine  for 
Commission  .Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  ionger 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  data,  views  and  arguments 
concerning  the  foregoing,  including 
whether  the  proposed  rule  change,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  IX  205^9.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  NW, 
Washington,  D,C,  20549.  Copies  of  such 
filing  will  also  be  available  for 
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inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASI>-98- 
29  and  should  be  submitted  by  May  29, 
1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority* 
Jonathan  G.  Kalz. 
Secretary 

|FR  Doc.  9ft-12264  Filed  S-7-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-3M48;  FIte  No.  SR-SCCP- 
08-02] 

Self-Regulatory  Organizations:  Stock 
Clearing  Corporation  o(  Philadelphia, 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Reducing  Certain  Trade 
Recording  Fees 

May  4. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
April  23.  1998.  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  11,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  on  a  pilot  basis  for 
two  months  through  June  30.  1998,  a 
reduction  in  SCCP's  fee  schedule  for 
trade  recording  fees*for  certain 
specialists. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission. 
SCCP  included  statements  concerning 
the  propose  of  a  statutory  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  SCCP 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements.^ 

(Al  Self-Regulatory  OrganizaUon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

SCCP  proposes  to  extend,  for  a  two 
month  period,  its  pilot  program 
reducing  SCCP's  trade  recording  fees  for 
certain  specialists.  On  February  9.  1998, 
the  Commission  temporarily  approved 
the  trade  recording  fee  reduction 
effective  for  trades  settling  January  2. 
1998.  through  April  30.  1998.3 

Prior  to  the  approval  and 
implementation  of  the  pilot  program. 
SCCP  charged  a  trade  recording  fee  of 
$.47  per  side  for  regular  trades.  The 
proposed  pilot  program  bifurcates  the 
category  of  trade  recording  fees  for 
regular  trades  into  trades  not  matching 
with  PACE  orders  and  trades  matching 
with  PACE  orders.*  The  trade  recording 
fees  for  trades  not  matching  with  PACE 
orders  remains  $.47  per  side.  The 
proposed  pilot  program  reduces  SCCP's 
trade  recording  fees  for  trades  matching 
with  PACE  orders.  For  these  trades,  the 
trade  recording  fee  is  reduced  to:  (i)  $.27 
per  side  for  the  first  2.500  trades  per 
month  (a  reduction  of  $.20  per  trade) 
and  (ii)  $.10  per  side  for  trades  in  excess 
of  2.500  per  month  (a  reduction  of  $.37 
per  trade). 

SCCP  has  been  working  closely  with 
the  Philadelphia  Stock  Exchange.  Inc. 
("PHLX ')  to  reevaluate  its  fees.  In 
connection  with  this  effort.  SCCP  is 
proposing  to  extend  the  pilot  program 
reducing  these  trade  recording  fees  on  a 
temporary  basis  through  June  30,  1998. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(D)  of  the  Act.'  which  requires 
that  the  rules  of  a  registered  clearing 
agency  provide  for  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  for  services  which  it  provides  to 
its  participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 


•t7CFR200.3O-3(»)(12). 
'lSU.S.C78«(b)(l). 


'  The  Commission  has  modified  parts  of  these 
statements. 

•  Securities  Exchange  Act  Release  No.  39630 
(February  17.  199«).  63  FR  7848. 

♦  PACE,  an  acronym  for  the  Philadelphia  Stock 
Exchange  Automated  Communication  end 
Execution  System,  is  a  real  time  order  routing  and 
execution  system. 

'1SU.S.C.  78q-l(bK3XD). 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .\ction 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP.  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act »  and  Rule  19b- 
4(e)(2)  thereunder.'  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary'  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wnthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  SCCP.  All 
submissions  should  refer  to  the  File  No. 
SR-SCCP-9B-02  and  should  be 
submitted  by  May  29.  1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  * 
lonathan  G.  Katz, 
Secretary. 
(FRDoc  9ft-12262  Filed  5-7-98:8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Countries  That  Deny 
Adequate  Protection,  or  Market 
Access,  for  Intellectual  Property  Rights 
Under  Section  182  of  the  Trade  Act  of 
1974  (Special  301) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Identification  of  countries  that 
deny  adequate  protection  for 
intellectual  property  rights  or  market 
access  for  persons  that  rely  on 
intellectual  propjerty  protection. 

SUMMARY:  The  United  Sates  Trade 
Representative  (USTR)  is  required  by 
the  "Special  301"  provisions  in  U.S. 
trade  law  to  identify  those  foreign 
countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  access  to  United  States 
persons  that  rely  upon  intellectual 
property  protection,  and  those  foreign 
countries  determined  to  be  priority 
foreign  countries.  These  identifications 
are  presented  below, 

DATES:  These  identifications  took  place 
on  April  30.  1998. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
N  W,,  Washington.  DC  20508. 

FO«  FURTHER  INRXWdATtON  CONTACT: 
Claude  Burcky,  Director  for  Intellectual 
Property,  (202)  395-6864.  Steve  Fox. 
Deputy  Director  for  Intellectual 
Property,  (202)  395-6864,  or  Geralyn  S. 
Ritter,  Associate  General  Counsel.  (202) 
395-6800, 

SUPPLEMENTARY  INFORMATtON:  Section 
182  of  the  Trade  Act  of  1974,  as 
amended  (the  Trade  Act)  (19  U.SC, 
2242)  (commonly  referred  to  as  Special 
301)  requires  the  USTR.  within  30  days 
of  the  publication  of  the  Nationai  Trade 
Estimates  Report  provided  for  in  section 
181(b)  of  the  Trade  Act,  to  identify  all 
trading  partners  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  acess  to  United  States 
persons  that  rely  upon  intellectual 
property  protection.  Tliose  countries 
that  have  the  most  onerous  or  egregious 
acts,  policies,  or  practices  that  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  the  relevant  United  States 
products  must  be  identified  as  "priority 
foreign  countries,"  unless  they  are 
entering  into  good  faith  negotiations  or 
are  making  significant  progress  in 
bilateral  or  multilateral  negotiations  to 
provide  adequate  and  effective 
protection  for  intellectual  property 
rights.  In  identifying  countries  in  this 


manner,  the  USTR  is  directed  to  talce 
into  account  the  histor>-  of  inlellet  tual 
property  laws  and  practices  of  the 
foreign  countr\-.  including  any  previous 
identifications  as  a  priority  foreign 
country,  and  the  historv  of  efforts  of  the 
United  States,  and  the  response  of  the 
foreign  countrv'.  to  achieve  adequate  and 
effective  protection  and  enforcement  of 
intellectual  property  rights.  In  making 
these  determinations,  the  I'STR  must 
consult  with  the  Register  of  Copynghts, 
the  Commissioner  of  Patents  and 
Trademarks,  other  appropriate  officials 
of  the  Federal  Government  and  take  into 
account  information  from  other  sources 
such  as  information  submitted  by 
interested  persons 

On  April  30,  1998,  the  USTR 
identified  47  trading  partners  as  failing 
to  provide  adequate  and  effective 
intellectual  property  protection  and  fair 
and  equitable  market  access  to  persons 
that  rely  on  such  protection.  In  addition. 
China's  implementation  of  the  1995  and 
1996  Bilateral  IPR  Agreements  will 
remain  subject  to  monitoring  under 
section  306  of  the  Trade  Act  (19  U.SC 
2416),  As  a  result" of  these  agreements 
and  extensive  follow-up  work  with 
Chinese  officials,  China  now  has  a 
functioning  system  to  protect 
intellectual  property  rights  (IPRj.  As  an 
integral  part  of  this  national  effort, 
numerous  laws,  regulations  and 
circulars  were  issued  during  1997 
There  has  also  been  continued  progress 
on  enforcement  in  China.  In  1997,  U,S 
industry  losses  from  pirated  optical 
media  exports  declined  verv 
significantly  according  to  industry 
estimates.  Nevertheless,  we  remain 
concerned  with  end-user  piracy  of 
business  software,  continuing  retail 
piracy.  grtTwing  trademark 
counterfeiting  and  problems  in 
obtaining  administrative  protection  for 
pharmnceuticals.  US.  officials  will 
continue  to  work  to  ensure  that  China 
strengthens  its  enforcement  against 
illegal  importation,  distribution, 
reproduction  and  sale  of  all  illegitimate 
IPR  oroducts. 

Fifteen  other  trading  partners  were 
placed  on  the  administratively-created 
■'priority  watch  list,"  including 
Argentina,  Bulgaria,  the  Doraimcan 
Republic,  Ecuador,  Egypt,  the  European 
Union,  Greece,  India,  Indonesia,  Israel 
Italy,  Kuwait,  Macao,  Russia  and 
Turkey.  Bulgaria  will  be  subject  to 
review  during  the  course  of  the  vear  to 
maintain  pressure  for  further  progress 
Thirty-one  other  countries  were  placed 
on  the  special  301  "watch  list,' 
including  Australia,  Bahrain,  Canada. 
Chile,  Colombia,  Costa  Rica,  Czech 
Republic,  Denmark,  Guatemala, 
Honduras,  Hong  Kong,  Ireland,  Jamaica. 


japan,  lordan,  Korea.  Chnan.  Pakistan, 
Peru,  The  Philippines,  Poland,  Qatar. 
Saudi  .Arabia.  Singapore.  South  Africa. 
Sweden,  Thailand,  Ukraine.  U.A.E. 
(United  .Arab  Emirates).  Venezuela,  and 
Vietnam  Of  these,  at  least  Colombia, 
Hong  Kong.  Jordan,  and  Vietnam  will  be 
subject  to  interim  reviews  during  the 
coming  year  The  USTR  highlighted 
concerns,  developments  and 
expectations  for  further  progress  in  17 
other  countries.  Finally,  the  USTR 
announced  the  initiation  of  a  WTO 
dispute  settlement  case  against  Greece 
and  the  European  Communities  for 
violations  of  the  enforcement 
obligations  of  the  Agreement  on  Trade- 
Related  .\spects  of  Intellectual  Property 
Rj  gilts 

Claude  Burcky, 

Director  of  Intellectual  Property. 

!FR  Do.    98-121%  Filed  5-7-98;  8:45  ami 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No  301-108] 

Determinations  Under  Section  304  of 
the  Tfade  Act  of  1 974:  Argenttr^ 
Specific  Duties  and  Hon- Tariff  Bamers 
Affecting  Textites,  Apparei,  Footwear 
and  Ottier  ttenis 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACT>ON:  Notice  of  determinations, 
termination  and  monitoring. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  determined 
that  Argentina's  specific  duties  on 
textiles  and  appare;  and  statistira:  tan 
on  almost  all  imports  violate  tne 
General  .\greemeni  on  Tariffs  and  Trade 
(GATT)  1994  This  determination  is 
t)ased  on  the  report  of  a  dispute 
settlement  panel  convened  under  the 
auspices  of  the  World  Trade 
Orgamzation  (VVTOi  at  the  request  of  the 
United  States  and  the  report  of  the  WTO 
.\ppellate  Bodv  reviewng  the  panel 
report.  The  panel  report  ana  ttie 
Appellate  Bod\  report  (the  WTO 
reports)  were  adopted  bv  the  WTO 
Distpute  Settlement  Bodv  (DSB)  on 
Apnl  22,  1998  The  United  States 
expects  that  Argentina  will  conform  its 
specific  duties  and  statistical  tax  to  meet 
its  obligations  under  the  G.*iTT  1994, 
consistent  with  the  decisions  of  the 
panel  and  the  Appellate  Bodv.  In  light 
of  the  foregoing,  the  USTR  will  not  take 
action  under  set:tion  .301  of  the  Trade 
Act  of  1974  (the  Trade  Act;  at  this  time 
and  has  terminated  this  investigation. 
The  VSTR  will  monitor  Argentina  s 
steps  to  impiemeni  the  WTO  reports 
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and  will  take  action  under  section 
301(a)  of  the  Trade  Act  if  Argentina  fails 
to  implement  the  rulings  ana 
recommendations  of  the  WTO  reports 
within  a  reasonable  period  of  time  to  be 
determined  in  accordance  with  WTO 
rules. 

EFFECTIVE  DATE:  April  3,  1998. 
ADDRESSES:  600  17th  Street.  NW. 
Washington.  DC  20508 
FOfl  FURTHER  INFORMATION  CONTACT: 
Kellie  A.  Meiman.  Director  for  Mercosur 
and  the  Southern  Cone.  (202)  395-5190. 
or  Hal  S.  Shapiro.  Assistant  General 
Counsel.  (202)  395-3^82 
SUPPLEMENTARY  INFORMATION:  Under  the 
GATT  1994.  Argentina  agreed  to  a 
maximum  tariff  rate  of  35  percent  of  the 
value  of  imported  textile,  apparel  and 
footwear  products  Argentina,  through, 
has  imposed  minimum  specific  duties — 
I  e  .  a  minimum  flat  rate — applicable  to 
hundreds  of  categories  of  textiles, 
appar«l  and  footwear  that  exceed  35 
percent  when  assessed  on  a  wide  variety 
of  imports  The  imposition  of  duties 
greater  than  an  agreed  upon  maximum 
rate  is  inconsistent  with  Article  II  of  the 
GATT  1994.  which  provides  that 
imports  shall  be  exempt  from  all  duties 
or  charges  of  any  kind  imposed  on  or  in 
connection  with  importation  in  excess 
of  those  set  forth  in  a  WTO  Member's 
tariff  binding. 

Argentina  also  has  imposed  a 
statistical  tax  on  almost  all  imports  that 
is  calculated  based  on  the  value  of  the 
merchandise  subject  to  it.  The  tax 
formerly  was  3  percent  of  the  price  of 
covered  imports,  but  Argentina  reduced 
it  to  0.5  percent  in  January  1998.  Article 
VIII  of  the  GATT  1994  states  that  all  fees 
and  charges  imposed  by  WTO  memb-ers, 
other  than  ordinary  import  or  export 
duties,  shall  be  limited  to  the 
approximate  cost  of  services  rendered 
and  shall  not  represent  an  indirect 
protection  to  domestic  products  or  a 
tajorttop  of  imports  for  fiscal  purposes. 
Because  the  statistical  tax  is  levied  as  a 
percentage  of  the  value  of  imported 
items,  and  has  no  maximum  charge,  it 
is  not  limited  to  the  cost  of  any  service 
rendered 

On  lanuary  22.  1997.  the  United 
States  requested  the  establishment  of  a 
WTO  dispute  settlement  panel  to 
examine  whether  Argentina's  measures 
are  inconsistent  with  its  obUgations 
under  the  WTO  agreements.  On 
November  25.  1997.  the  panel 
determined  that  Argentina's  specific 
duties  on  textiles  and  apparel  violate 
GATT  Article  II  and  that  the  statistical 
lax  violates  GATT  Article  VID.  The 
panel's  decision  did  not  address 
Argentina's  specific  duties  on  footwear 
because,  shortly  after  the  United  States 


rwquested  the  establisnment  ol  a  panei, 
Argentina  revoked  these  duties  and 
imposed  a  safeguard  measure  in  their 
place  On  March  27.  1998.  the  WTO 
Appellate  Body  affirmed  the  panels 
decision,  though  it  disagreed  with  the 
panel's  reasoning  in  certain  respects. 

Pursuant  to  section  304(a)(1)(A)  of  the 
Trade  Act  (19  U.S.C.  2414(a)(1)(A)).  the 
USTR  is  required  to  determine  in  this 
case  whether  Argentina's  specific  duties 
and  statistical  tax  violate,  or  otherwise 
deny,  benefits  to  which  the  United 
Sutes  is  entitled  under  a  trade 
agreement.  Where  that  determination  is 
affirmative,  the  USTR  must  take  action 
under  section  301  of  the  Trade  Ac-t  (19 
U.S.C.  2411).  subject  to  the  specific 
direction  of  the  President,  if  any.  unless 
the  USTR  finds  that  one  of  the 
circumstances  set  forth  in  section 
301(a)(2)(B)  (19  U.S.C.  2411(a)(2)(B)) 
exists. 

Based  on  the  results  of  the  WTO 
dispute  settlement  proceedings,  as  well 
as  public  comments  received  and 
appropriate  consultations,  the  USTR  has 
determined  that  Argentina's  specific 
duties  on  textile  and  apparel  imports 
violate  Argentina's  obligations  under 
GATT  1994  Article  II  and  its  statistical 
tax  on  almost  all  imports  violates  GATT 
Article  VUI. 

The  decision  of  the  panel,  as  modified 
by  the  decision  of  the  Appellate  Body, 
was  adopted  at  the  April  22.  1998 
meeting  of  the  DSB.  The  USTR  expects 
that  Argentina  will  conform  its  specific 
duties  and  statistical  tax  to  meet  its 
obligations  under  the  GATT  1994. 
consistent  with  the  decisions  of  the 
panel  and  the  Appellate  Body,  and  will 
do  within  a  reasonable  period  of  time  to 
be  determined  in  accordance  with  WTO 
rules.  Therefore,  pursuant  to  section 
301(a)(2)(B)(i)  of  the  Trade  Act.  the 
USTR  is  not  taking  action  at  this  time 
under  section  301(a)  of  the  Trade  Act 
and  has  terminated  this  investigation. 
Pursuant  to  section  306  of  the  Trade  Act 
(19  use.  2416).  the  USTR  will  monitor 
Argentina's  implementation  of  the  WTO 
reports  and  will  take  action  under 
section  301(a)  if  Argentina  fails  to 
implement  the  rulings  and 
recommendations  of  the  WTO  reports 
within  a  reasonable  period  of  time  to  be 
determined  in  accordance  with  WTO 
rules. 

Irving  A.  WiUiamson, 
Chairman.  Section  30J  Committee 
(FR  Doc  9»-12195  Filed  5-7-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Change  #3  to  FAA-P-8110- 
2,  Airship  Design  Criteria  (ADC) 

AGENCY :-Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  availabilifv  and 
n»qvjest  for  comments 

SUMMARY:  Change  3  is  based  on  a 
National  Transportation  Safety  Board 
(NTSB)  recommendation  calling  for 
envelope  tear  wamin),;  systems  on  new 
airship  certification  protects  The 
recommendation  stems  from  an  airship 
accident  that  resulted  from  an  envelope 
failure.  Change  3  requires  that  some 
means  of  indication  or  warning  system 
will  alert  the  pilot  of  envelope  tears. 
This  could  be  an  elaborate  warning 
system  based  on  sensors  or  simple 
gauges  located  and  rnarited  sucii  that  an 
unusual  indication  would  be  obvious  to 
the  pilot. 

DATES:  Comments  must  be  received  on 
orbeforelunea.  1998 
ADDRESSES:  Send  all  comments  to; 
Federal  Aviation  Administration.  Small 
Airplane  Directorate.  Standards  Office. 
ACE-110.  601  East  12lh  Street.  Kansas 
City.  Missouri  B410fi 
FOR  FURTHER  INFORMATION  CONTACT: 
Lowell  Foster.  Regulations  and  Policy 
Branch.  ACE-Ul.  at  the  address  above, 
telephone  number  (816)  426-6941. 
SUPPLEMENTARY  INFORMATION:  .\ny 
person  may  obtain  a  copy  of  this 
information  by  conta(  ting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT 

Comments  Invited 

We  invite  interested  parlies  to  submit 
comments  on  the  proposed  change  to 
the  ADC.  Commenters  must  identify  the 
report  number  (FAA-F-«ll(i-21  and 
submit  comments  to  the  address 
specified  above.  The  FAA  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments 
heforf  issuing  the  final  Change  1  to  the 
ADC  The  proposed  changes  to  the  ADC 
and  comments  received  may  be 
inspet'ted  at  the  Standards  Office  (ACE- 
110),  1201  Walnut.  Suite  900.  Kansas 
City.  Missouri,  between  the  hours  of 
7:30  a.m.  and  4  p  m  weekdays,  except 
Federal  holidays. 

Background 

In  1993.  an  airship  came  to  rest  on  top 
and  draped  over  a  seven-stor>'  building 
in  New  York.  New  York,  after  the 
airship  deflated  in  flight  and  became 
uncontrollable  The  airship  suffered  a 
large  tear  in  the  envelope,  the  material 
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that  makes  up  the  shape  of  the  balloon 
portion  of  the  airship.  The  NTSB 
subsequently  investigated  and 
recommended  several  changes  to  the 
FAA's  airship  design  standards.  One  of 
the  recommendations  called  for  an 
envelope  tear  warning  system. 

The  primary  reason  for  the  NTSB's 
recommendation  for  the  envelope  tear 
warning  system  came  from  the  crew's 
report.  The  pilot  and  passenger  both 
stated  that  they  were  not  aware  of  the 
loss  of  envelope  pressure  until  the 
airship  began  to  collapse,  even  though 
there  was  a  pressure  gauge  and  a  low 
pressure  indicator  li^t  to  alert  them  of 
envelope  damage.  Although  crew 
procedures  for  both  major  and  minor 
envelope  tears  had  been  established, 
those  actions  were  not  accomplished 
because  the  crew  did  not  initially 
recognize  that  the  envelope  was 
damaged. 

The  emergency  procedures  for  this 
airship,  relating  to  a  tear  in  the 
envelope,  are  to  operate  the  airship  with 
a  very  low  pressure  Very  low  pressure 
causes  the  airship  to  lose  rigidity,  but 
minimizes  the  loss  of  helium  while 
maintaining  controUabiUty.  If  the 
emergency  procedure  is  not  followed, 
ballonets  will  automatically  attempt  to 
keep  the  envelope  pressure  constant, 
forcing  helium  out  through  the  tear. 
Ballonets  are  eurbags  contained  within 
the  envelope  that  are  inflated  with  air  to 
control  the  rigidity  and  sometimes  the 
center  of  gravity  (trim)  of  the  airship.  A 
warning  light  and  alarm  activate  when 
the  envelope  pressure  drops  below  a 
nominal  level;  however,  if  the  ballonets 
continue  to  automatically  inflate  to 
maintain  envelope  pressure,  the  alarm 
system  does  not  activate  until 
substantial  hehum  is  lost. 

The  NTSB  noted  that  the  airship  was 
not  equipped  nor  required  to  be 
equipped  with  a  ballonet  inflation  rate 
transclucer  or  other  device,  which  might 
have  alerted  the  crew  to  the  loss  of 
significant  quantities  of  helium.  The 
NTSB  believes  that  had  the  airship  been 
equipped  with  a  better  warning  system, 
the  pilot  would  have  been  alerted  to  the 
loss  of  pressure  earlier  and  could  have 
taken  prudent  emergency  actions  to 
improve  the  possibility  of  a  controlled 
emergency  landing. 

Issued  in  Kansas  Qty.  Missouri,  on  April 
30,  1998 

Michael  Gailagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service 

Proposed  Change  #3  To  FAA-P-«110-2 
Airship  Design  Criteria  (ADC) 

New  hem  Add  to  6  2  -111" 

Change  3  is  based  on  a  National 
Transportation  Safety  Board  (NTSB) 


recommendation  calling  for  envelope 
tear  warning  systems  on  new  airship 
certification  projects.  The 
recommendation  stems  from  an  airship 
accident  that  resulted  from  an  envelope 
failure.  Change  3  requires  that  some 
means  of  indication  or  warning  system 
wall  alert  the  pilot  of  envelope  tears 

The  new  paragraph  will  be  added  to 
item  6.2  as  follows: 

(i)  Means  to  warn  the  pilot  of 
envelope  tears. 

Acceptable  compliance  means 
include  systems  as  simple  as  locating 
and  marking  both  envelope  and  ballonet 
pressure  gauges  so  that  unusual 
indications  (rapid  loss  of  helium)  are 
immediately  noticeable  to  the  pilot.  If 
an  airship  valving  system  is  complex  or 
automatic,  a  system  such  as  a  ballonet 
airflow  rate  change  sensor  connected  to 
a  warning  system  may  be  more 
appropriate. 

[FR  Doc  98-12293  Filed  5-7-98:  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Nottca  Na  PE-M-8] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  .Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  rehef  from  specified 
requirements  of  the  Federal  .*iviation 
Regulations  (14  CFR  Chapter  Ij, 
dispositions  of  certain  petitions 
previously  received,  and  correc-tions. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  F.^A's 
regulatory'  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition 
DATES:  Comments  on  petitions  received 
must  identify'  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  28,  1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200).  Petition  Docket  No. ,  800 


Independence  Avenue,  SW., 
Washmgton,  DC.  20591.  Comments 
may  also  be  sent  electronically  to  the 
following  internet  address:  9-^RM- 
CMTS@f aa  d  ot .  go v 

The  petition,  any  comments  received, 

and  a  copy  of  any  fina!  disposition  are 
filed  in  the  assignee  regulatory  docket 
emd  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G. 
FA„*i  Headquarters  Building  (FOB  lOA). 
800  Independence  .Avenue,  SW., 
Washington,  D,C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews  (202)  267-9783  or 
.\ngela  .Anderson  ;202)  267-9681  Office 
of  Rulemaking  (ARM-1).  Federal 
.^vlallon  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washmgton.  D.C.  on  May  4, 
1998 

Donald  P  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  Sc    29161 

Petitioner  World  Airways,  Inc 

Sections  of  the  FAB  Affected:  14  CFR 

121  434(e). 

Description  of  Belief  Sought:  To 
permit  World  Airways  to  use  flight 
attendants  who  previously  served  with, 
and  were  trained  by  .\er  Lingus  as 
required  crew  members  without  those 
flight  attendants  having  received  five 
hours  of  supervised  operating 
experience  under  part  121. 

Docket  .\o.:  25080. 

Petitioner  Aeroser\ice  Aviation 
Center,  Inc. 

Sections  of  the  FAB  Affected:  14  CFR 
61.55(b)(3);  61.56(hMl),  (2),  and  (3);  and 
61.57(c)(3)  and  {d)(2);  61.58(e): 
61.64(e)(3);  61.65(e)(2),  and  (g)(1)  and 
(3);  61.67(c)(4)  and  (d)(2);  61.158(dKl); 
61  191(d):  and  61  197(e). 

Description  of  Rehef  Sought:  To 
permit  .^eroservice  and  persons  who 
contract  for  ser\ices  from  Aeroservice  to 
continue  to  use  Federal  Aviation 
Administration-approved  flight 
simulators  to  meet  certain  flight 
experience  requirements  of  part  61 
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witnoul  Aorosep.ic.u  ru_iuini(<  iiu- 
certificate  required  by  14  CP'R  part  142. 

Docket  No    26653 

Petitioner:  Sully  Produits  Speciaux. 

Sections  of  the  FAB  Affected:  14  CFR 
145.75(d). 

Description  of  Relief  Sought:  To 
permit  Sully  to  authorize  its  inspectors 
who  cannot  read,  write,  and  understand 
English  to  approve  parts  for  return  to 
service  with  Federal  Aviation 
Administration  Form  8130-3, 
"Airworthiness  Approval  Tag." 

Docket  No  :  26666. 

Petitioner:  Pemco  Aeroplex.  Inc. 

Sections  of  the  FAR  Affected:  CAR 
4b.362(c)(l).  4b.362(e)(7).  and  4b.382(d). 

Description  of  Relief  Sought:  To 
permit  the  accommodations  of  two 
supernumeraries  forward  of  a  rigid 
cargo  bulkhead  and  smoke-tight  door, 
on  727-200  aircraft  with  Class  E 
compartments. 

Dispositions  of  Petitions 

Docikef  No..  27446. 

Petitioner:  State  of  New  Jersey, 
Department  of  Transportation.         

Sections  of  the  FAB  Affected:  14  CFR 
156.5(b). 

Description  of  Relief  Sought/ 
Disposition  To  permit  the  jietitioner  to 
use  up  to  $75,000  annually  of  State 
Block  Grant  Program  funds  for  the 
period  currently  authorized  for  the 
Airport  Improvement  Program,  which  is 
fiscal  years  1997  and  1998.  for  program 
administrative  costs.  GRANT,  April  3. 
1998.  Exemption  No.  5835A     . 

Docket  No  :  26630 

Petitioner:  Kevin  Seddon. 

Sections  of  the  FAR  Affected:  14  CFR 
121  311(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ms.  Seddon  to 
travel  on  the  lap(s)  of  one  or  both  of  her 
parents,  without  her  occupying  an 
approved  seat  or  berth  with  a  separate 
belt  properly  secured  about  her  during 
movement  on  the  surface,  takeoff,  and 
landing.  GRANT,  ^4a^ch  30.  1998. 
Exemption  No.  6486A. 
[FRDoc   9»-l 2294  Filed  5-7-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATKDN 

Federal  Hiqhw?iy  Administration 

Indian  Reservation  Roads  Program 
Transportation  Planning  Procedures 
and  Guidelines,  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Federal  Highway 
Administration  in  cooperation  with  the 


Bureau  of  Indian  Affairs  (BLA)  will 
jointly  hold  a  meeting  to  present  the 
final  draft  of  the  document.  "Indian 
Reservation  Roads  (IRR)  Program 
Transportation  Planning  Procedures  and 
Guidelines  '  and  to  verify  that  all 
comments  received  were  addressed. 
DATES:  The  meeting  will  be  held  on  June 
B-11,  1998.  beginning  at  200  p.m.  on 
June  8.  running  from  9:00  a.m.  until 
5:00  p.m  on  June  9-10.  and  from  9:00 
a  m   until  12:00  p.m.  on  June  11. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wool  Warehouse,  located  at  516 
First  Street,  NW.  Albuquerque,  New 
Mexico. 

FOR  PURTMER  INFORMATKDN  COWTACT:  For 
thelHVV.V    Ms   luiidiuie  Stevenson. 
HFb-11.  Room  4206,  (202)  366-9490. 
Federal  Lands  Highway  Office;  or  Mr 
Wilbert  Baccus.  HCC-10.  Room  4230. 
(202)  366-0780,  Office  of  the  Chief 
Counsel.  Federal  Highway 
Administration.  400  Seventh  Street, 
SW  .  Washington,  DC  20590  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t..  Monday  through  Friday,  except 
Federal  holidays.  For  the  BIA:  Mr 
LeRoy  Gisbi.  Bureau  of  Indian  Affairs, 
CMvision  of  Transportation.  (202)  208- 
4359.  U.S.  Department  of  the  Interior. 
1849  C.  Street.  NW  (Code  260  MS  4058 
MIPV  WishinKton.  DC  20240. 
SUPPLEME^frARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  public 
meeting  notice  may  be  downloaded 
using  a  modem  and  suitable 
communications  software  from  the 
Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Regiater's  home  page  at:  http:// 
ww>v. narB.gov/nara/fedreg  and  the 
Government  Printing  Office's  database 

at:  http://www.access.gpo.gov/su docs. 

The  final  draft  IRR  Program 
Transportation  Planning  Procedures  and 
Guidelines  will  be  available  May  15, 
1998.  on  the  Federal  Lands  Highway 
Office  home  page  at;  http:// 
www. fhwa.dot.gov /lands. html. 

Public  Meeting 

The  purpose  of  this  public  meeting  is 
to  present  the  final  draft  of  the 
document.  "Indian  Reservation  Roads 
Program  Transportation  Planning 
Procedures  ana  Guidelines  and  to  verify 
that  all  comments  received  were 
addressed. 

On  March  24.  1997.  the  first  draft  of 
this  document  was  mailed  to  all  Indian 
Tribal  Governments,  the  Bureau  of 
Indian  Affairs,  and  the  Federal  Highway 
Administration  for  review  and 
comment.  June  9-12,  1997.  the 


comments  were  reviewed  and  the 
second  draft  of  the  document  was 
prepared  On  September  4.  1997,  the 
second  draft  of  this  document  was 
mailed  to  all  Indian  Tribal 
Governments,  the  Bureau  of  Indian 
Affairs,  the  Federal  Highway 
Administration  and  other  interested 
parties  for  review  and  comment.  The 
comment  period  closed  on  November 
21,  1997.  In  addition,  a  national  meeting 
was  held  on  .September  24-25.  1997,  in 
Denver.  Colorado  to  review  and  discuss 
the  sub)ec-1  document  in  detail 
Comments  were  solicited  and  received 
at  this  meeting  On  De<:ember  8-12, 

1997,  Februan,  1-6.  1998.  Manh  10-13, 

1998,  and  April  6-10,  1W8,  the 
comments  received  werti  addressed  by 
the  Transportation  Planning  Policy  and 
Procedures  Team  (the  Team).  This  team 
is  comprised  of  the  following 
individuals: 

Francine  Shaw-Whitson — Federal 

Highway  .^dmlnlslratlon,  Federal 

Lands  Highway  Office.  Washington. 

DC 
Julianne  Stevenson — Federal  Highway 

Administration,  Federal  l^nds 

Highway  Office,  Washington,  DC 
Dee  Spann — Federal  Highway 

Administration,  Offi<*  of 

Environment  and  Planning, 

Washington.  IX; 
Joseph  .Martin — Bureau  of  Indian 

Affairs,  Division  of  Transportation, 

Albuquerque.  New  Mexico 
Galen  Balster — Bureau  of  Indian  Affairs, 

Aberdeen  .^rea  Office,  Aberdeen, 

South  Dakota 
Robert  D.  Maxwell,  Ir— Bureau  of 

Indian  Affairs.  Phoenix  Area  Office, 

Phoenix.  ,\nzona 
Harold  Riley— Bureau  of  Indian  .^ffairs, 

Navajo  Area  Office,  Gallop.  New 

Mexico 
R  Evan  Fulton — Tribal  Technical 

Assistance  Program,  Houghton,  MI 
Everett  Waller— Intertnbal 

Transportation  AsscKJiation  (Osage 

Nation,  of  Oklahoma,  Oklahoma) 
Don  Ellis — Oklahoma  Department  of 

Transportation  [Comanche  Indian 

Tribe,  Oklahoma) 
Robert  Ejndicott — Cherokee  Nation  of 

Oklahoma,  Oklahoma 
Roy  Begay — Navajo  Nation  of  .Arizona. 

New  Mexico,  and  Utah,  Arizona 
James  Mark  Wright — [icanlla  .-\pache 

Tribe  of  the  licanlla  Apache  Indian 

Reservation,  New  Mexico 
Becky  Rey — Confederated  Tribes  of  the 

Colville  Reservation,  Washington 
Larry  L.  Keeler— Salt  River  Pima- 
Maricopa  Indian  Community  of  the 
Salt  River  Reservation,  Anzona 
Alvin  Movie — Paiute  Shoshone  Tribe  of 
the  Fallon  Reservation  and  Colony, 
Nevada 
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Herbert  Tate — White  Mountain  Apache 
Tribe  of  the  Fort  Apache  Reservation. 
Arizona 

Dennis  Smith— Shoshone-Paiute  Tribes 
of  the  Duck  Valley  Reservation, 
Nevada 

Rebecca  Torres — Alabama/Quassarte 

Tribal  Town  of  the  Creek  Nation  of 

Oklahoma,  Oklahoma 
James  Garrigan — Red  Lake  Band  of 

Chippewa  Indians  of  the  Red  Lake 

Reservation,  Minnesota 

Kevin  R.  Alford — Eastern  Band  of 
Cherokee  Indians  of  North  Carolina, 
North  Carolina 

Tracy  VanRite — Menominee  Indian 
Tribe  of  Wisconsin,  Wisconsin 

Henry  Hoggatt — Chickasaw  Nation, 
Oklahoma 

Sandra  Shade — Gila  River  Pima- 
Mancopa  Indian  Community  of  the 
Gila  River  Indian  Reservation  of 
Arizona,  Arizona 

Tim  Longie,  Sr. — Spirit  Lake  Tribe, 

North  Dakota 
Lewis  B.  George — Catawba  Indian 

Nation,  South  Carolina 

David  McKinney — Muscogee  (Creek) 
Nation.  Oklahoma 

Louis  Hood — Fort  McDowell  Mohave- 
Apache  Indian  Community  of  the  Fort 
McDowell  Indian  Reservation. 
Arizona 

Emil  Tojola — Pueblo  of  Isleta,  New 
Mexico 

Glenn  Wasson — Lovelock  Paiute  Tribe 
of  the  Lovelock  Indian  Colony, 
Nevada 

Frederick  Murillo — Mesa  Grande  Band 
of  Diegueno  Mission  Indians  of  the 
Mesa  Grande  Reservation,  California 

Mark  Tibbetts — Eight  Northern  hidian 
Pueblos  Council,  New  Mexico 

R.T.  Eby — Cocopah  Tribe  or  Arizona 

Levi  Valdez — Bureau  of  Indian  Affairs. 
Albuquerque  Area  Office.  Northern 
Pueblo  Agency,  New  Mexico 

Also,  these  meetings  were  attended  by 
members  of  various  other  tribes  who 
provided  input  into  the  revision  of  this 
document. 

Copies  of  the  document  will  be 
available  May  15,  1998.  and  can  be 
obtained  from  the  Federal  Highway 
Administration,  Federal  Lands  Highway 
Office,  HFL-11,  400  Seventh  Street, 
SW  ,  Washington.  DC  20590. 

Authority;  23  U.S.C.  315;  49  CFR  1  48 
Allen  W.  Burden, 

Acting  Federal  Lands  Highway  Program 
Administrator 

[PR  Doc  98-12269  Filed  5-7-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-08-3774;  Notlc«  1] 

Program  Plan  for  Evaluating  tt>e 
Effectiveness  of  Existing  Regulations, 
1998-2002 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  comments. 

SUMMARY:  This  notice  announces  the 
publication  by  NHTSA  of  its  Evaluation 
Program  Plan  for  1998-2002.  The  report 
describes  the  agency's  ongoing  and 
planned  evaluations  of  its  existing 
Federal  Motor  Vehicle  Safety  Standards 
(49  CFR  Part  571)  and  its  other  safety 
and  consumer  programs  It  also 
summarizes  the  results  of  completed 
evaluations.  T^e  agency's  evaluation 
program  responds  to  Executive  Order 
12866.  which  provides  for  Government- 
wide  review  of  exi.sting  significant 
Federal  regulations.  This  notice  solicits 
public  review  and  comment  on  the 
evaluation  plan.  Comments  received 
will  be  used  to  improve  the  plan 
DATES:  Comments  must  be  received  nc 
later  than  September  8,  1998 
ADDRESSES:  Report:  Interested  people 
may  obtain  copies  of  the  reports  free  of 
charge  by  sending  a  self-addressed 
mailing  label  to  Publications  Ordenng 
and  Distribution  Services  (NAD-51), 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street,  SW. 
Washington,  DC  20590 

Comments:  All  comments  should 
refer  to  the  docket  and  notice  number  of 
this  notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  Nassif  Building. 
400  Seventh  Street.  SW,  Washington  DC 
20590.  [Docket  hours,  930  am  -4:00 
p.m.,  Monday  through  Friday  1 
FOR  FURTHER  »NFORMATK)N  CONTACT: 
Charles  J,  Kahane,  Chief,  Evaluation 
Division,  Plans  and  Policy,  National 
Highway  Traffic  Safety  Administration, 
Room  5208,  400  Seventh  Street,  SW, 
Washington,  DC  20590  (202-366-2560) 
SUPPLEMENTARY  INFORMATION:  NHTSA 

has  rigorously  evaluated  its  major 
programs  as  a  matter  of  policy  since 
1970.  The  evaluation  of  the 
effectiveness  of  the  Federal  Motor 
Vehicle  Safety  Standards  (FM\'SS) 
began  in  1975.  The  Government 
Performance  and  Results  Act  of  1993 
and  Executive  Order  12866,  "Regulatory 
Planning  and  Review,"  issued  in 
October  1993  (58  FR  51735),  now  oblige 
all  Federal  agencies  to  evaluate  their 
existing  programs  and  regulations 


Previously.  ExecuUve  Order  12291, 
issued  in  February  1981  (46  FR  13193), 
also  required  reviews  of  existing 
regulations  Even  before  1981,  however, 
NHTSA  was  a  leader  among  Federal 
agencies  m  evaluating  the  effectiveness 
of  existing  regulations  and  technologies. 
There  are  large  aata  bases  of  motor 
vehicle  crashes  which  can  be  analyzed 
to  find  out  what  vehicle  and  traffic 
safety  programs  work  best 

This  five-year  plan  presents  and 
discusses  the  programs,  regulations, 
technologies  and  related  a.reas  NHTSA 
proposes  to  evaluate  and  it  summarizes 
the  findings  of  past  evaluations. 
Depending  on  scope.  e\  aiua'aons 
t\pical]v  take  a  yea:  or  substantially 
more,  counting  initial  planning, 
contracting  for  support.  OMB  clearance 
for  survevs.  internal  reviews,  approvals, 
publication   review  of  pubUc  comments. 
and  the  ias;  phase  of  preparing 
recommendauons  for  subsequent  agency 
action. 

Most  of  NHTSA's  crashworthiness 
and  several  crash  avoidance  standards 
have  been  evaluated  at  least  once  since 
1975  A  number  of  consumer-oriented 
regulations,  e.g.,  bumpers,  theft 
protection   fuel  economy  and  NCAP 
have  also  been  evaluated.  So  have 
promising  safetv  technologies,  such  as 
antilock  brake  systems,  that  were  not 
mandatorv  under  Federal  regulations 
The  plan  for  the  next  five  vears  includes 
evaluations  of  new  and  existing  vehicle 
safety  regulations  teciinoiogies  and 
consumer  protetnion  programs,  plus  the 
completion  of  an  assessment  of  the 
hitfhwav  safetv  program 

NHTS.^  welcomes  public  review  of 
the  plan  and  invites  the  reviewers  to 
comment  about  the  selection,  priority, 
and  schedule  of  the  regulations  to  be 
evaluated  The  agenc-y  is  interested  in 
learning  of  anv  additional  data  that  may 
be  useful  in  the  evaluations.  The  plan 
will  be  penodicallv  updated  In  response 
to  public  and  agencrv  needs  with  a 
complete  revision  scheduled  every  four 
years  The  most  recent  plan  before  this 
one  was  published  on  June  10,  1994  (59 
FR  30090) 

If  a  commenter  v^ishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  shouid  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above  and  "  copies  from 
which  the  purportediv  confidential 
information  has  been  deieteo  should  be 
submitted  to  the  Docket  Seaion.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 


'J'.tM 
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information  regulation  (49  CFR  Part 

512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered,  and  will 
be  available  for  examination  in  the 
docket  at  the  above  ««ddress  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  people  continue  to  examine 
the  docket  for  new  material. 

People  desiring  to  be  notified  upon 
receipt  of  their  comments  in  the  rules 
docket  should  enclose  a  self-addreftsed. 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail 

Authority:  49  U  SC  30111.  30168. 
delegation  of  authority  at  49  CFR  I.M  and 
501  8 

William  H.  Wakh. 

Associate  Administrator  for  Plans  and  Policy 
(FR  Doc  98-12232  Filed  5-7-98:  8:45  aro| 
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DEPARTMENT  OF  TRANSPORTATKDN 

National  Highway  Traftic  Safety 
Adminsffation 

Disc retionary  Qrant  To  Support  th« 
Demonstration  sod  Evaluation  of 

Programs  To  Reduce  the  incidence  of 
Illegal  Passing  of  Scfiool  Buses 

AOENCy:  National  Hi>{hway  Iraffic 
Safety  Administration.  DOT. 
action:  Announcement  of  discretionary 
grant  agreement  program  to  support  the 
demonstration  and  evaluation  of 
programs  to  reduce  the  incidence  of 
illegal  passing  of  school  buses 


summary:  The  National  Highway  TraiEc 
Safety  Administration  (NHTSA) 
announces  a  discretionary  grant 
agreement  program  to  support  the 
demonstration  and  evaluation  of 
programs  to  reduce  the  incidence  of 
illegal  passing  of  school  buses. 

Ttie  goal  of  NHTSA  s  school  bus 
safety  program  is  to  reduce  school-bus- 
related  fatalities  and  injuries.  While  the 
number  of  fatalities  and  injuries  related 
to  school  bus  crashes  has  been 
consistently  low  for  over  a  decade,  the 
number  of  motorists  illegally  passing 
school  buses  is  increasing,  jeopardizing 
the  safety  record  of  school 
transportation.  This  cooperative 
agreement  program  will  support 
development  and  implementation  of 


community-based  demonstration 
projects  that  have  the  potential  to 
substantially  reduce  the  incidence  of 
illegal  passing. 

?vJhTSA  anticipates  funding  up  to  four 
demonstration  projects  for  a  minimum 
demonstration  period  encompassing  one 
complete  school  year  and  a  total  period 
of  performance  of  no  more  than  15 
months. 

This  notice  solicits  applications  from 
public  and  private,  non-profit  and  for- 
profit  organizations,  state  and  local 
governments  and  their  agencies. 
Interested  applicants  must  submit  an 
application  package  as  further  described 
in  the  Application  Procedures  section  of 
this  notice.  The  applications  will  be 
evaluated  to  determine  the  proposals 
that  will  receive  funding  under  this 
announcement. 

DATES:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
3  pm  June  10.  1998. 
ADDRESSES:  Applications  must  be 
submittud  to  the  National  Highway 
Traffic  Safety  Administration.  Office  of 
Contracts  and  Procurement  (NAD-30). 
ATTN:  Rose  Watson.  400  7th  Street. 
SW  .  Room  5301.  Washington.  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA  Grant 
Agreement  Program  No.  NTS-01-6- 
05130 

FO«  RJRTHER  INFORMATION  COffTACT: 

General  administrative  questions  may 
be  directed  to  Rose  Watson.  Office  of 
Contracts  and  Procurement  at  (202) 
366-9557.  Programmatic  questions 
relating  to  this  grant  agreement  program 
should  be  directed  to  Diane  Wigle, 
Safety  Countermeasures  Division. 
NHTSA.  400  7th  Street.  SW.,  (NTS-15), 
Washington.  DC  20590.  by  e-mail  at 
dwigle©nhtsa.dot.gov.  or  by  phone  at 
(202)  366-4301   Interested  applicants 
are  advised  that  no  separate  application 
package  exists  beyond  the  contents  of 
this  announcement 

SUPPCEMENTARY  INFORMATION: 

Background 

An  estimated  23  million  students  ride 
school  buses  twice  daily  every  school 
day  to  go  to  and  from  school.  Their  safe 
travel  is  a  top  concern  of  Federal.  State 
and  local  governments,  school  districts, 
school  administrators,  parents,  and 
citizens.  To  ensure  their  safety.  NHTSA 
established  and  currently  enforces 
Federal  Motor  Vehicle  Safety  Standards 
governing  the  manufacture  of  buses  to 
be  used  to  transport  school  children.  In 
addition.  NHTSAs  Guideline  #17 
establishes  minimum  recommendations 
for  a  pupil  transportation  safety 
program,  including  the  identification, 
operation,  and  maintenance  of  buses 


used  for  carr\ip.w:  stHlHiits  imiiunK  ot 
passengers,  pedfstn.ins  iimi  bic  \(.le 
riders;  and  administration 

Even  with  school-bus-specific  Federal 
Motor  Vehicle  Safety  Standards  and 
Guideline  #17.  some  school  bus  s^ifety 
problems  persist.  One  such  problem  is 
the  problem  of  motor  vehicles  illegally 
passing  school  buses  stopped  to  load/ 
unload  students  (also  referred  to  as  stop- 
arm  violations)  Though  it  is  llle^al  in 
every  state  to  pass  a  school  bus  stopped 
to  load  or  unload  students.  ever\  state 
faces  the  problem  of  citizens  disobeying 
the  law. 

In  October  1997  the  National  School 
Transportation  Association  conducted  a 
survey  of  state  school  transportation 
directors  As  part  of  that  survey  the 
directors  were  asked  to  identify  the 
three  biggest  issues  in  their  state  for 
school  transportation.  The  problem  of 
illegal  passing  of  school  buses  was 
reported  as  one  of  their  top  safetv 
concerns. 

The  School  Transporlatiou 
Management  Section  (STMS)  of  the 
Florida  Department  of  Education 
recently  documented  the  size  of  that 
state's  illegal  passint^  problem  It  was 
determined  through  a  study  conducted 
by  the  University  of  South  Florida  for 
STMS  that  on  one  day  in  Mav,  1995, 
10.590  vehicles  illegally  passed  stopped 
school  buses  in  58  of  Flonda  s  67  school 
districts  (approximtaly  11.150  school 
buses)  During  this  same  school  vear. 
two  of  Florida's  public  school  children 
were  killed  bv  motorists  illegalU 
passing  stopped  school  buses.  However, 
the  statewide  citation  totals  for  the 
illegal  passing  of  stopped  school  buses 
accounted  for  only  13,178  of  the  over  17 
million  citations  issued  for  all  traffic 
violations  in  the  state  from  1988  to 
1992 

A  one-day  study  conducted 
September  24,  1996  revealed  that  3,394 
Virginia  motorists  illegally  passed  a 
stopped  school  bus  on  that  day.  Of  that 
total,  187  involved  passing  the  bus  on 
the  side  that  students  enter  and  exit  A 
total  of  119  out  of  131  school  divisions 
in  the  state  participated  in  the  study. 
Though  Virginia  and  Florida  transport  a 
similar  number  of  students  on  a 
comparable  number  of  st-hooi  buses, 
Virginia  school  buses  only  travel  half 
the  miles  Flonda  school  buses  travel  in 

a  year. 

The  Evaluation  Unit  within  the 
Division  of  Traffic  Safety  of  the  Illinois 
Department  of  Transportation 
conducted  a  probability-based  sample 
survey  of  250  school  buses  to  amve  at 
an  estimate  of  the  total  number  of  stop- 
arm  violations  of  school  buses  in 
Illinois.  Drivers  of  the  250  buses  were 
asked  to  record  stop-arm  violations 
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during  a  41  school  day  time  period,  A 
total  of  135  of  the  drivers  completed  and 
returned  the  survey  A  total  of  3,450 
violations  were  reported  by  the  school 
bu.ses  involved  in  the  study.  Based  on 
the  findings,  the  estimated  number  of 
stop-arm  violations  each  school  vear  in 
Illinois  IS  over  1,900,000,  a  major  traffic 
safety  problem  in  Illinois, 

Due  to  the  high  number  of  incidents 
of  illegal  passing  of  school  buses,  the 
tremendous  potential  safetv 
c  onsequences  of  the  violations  and  the 
results  of  the  recent  studies  conducted 
on  the  subject.  NHTSA  proposes  to 
support  the  development  and 
implementation  of  four  community- 
based  programs  to  address  the  problem 
of  illegal  passing  of  stopped  school 
buses  The  results  of  these  four 
community  programs  and  those  of  a 
variety  of  other  community  programs 
aimed  at  reducing  the  number  of 
incidents  of  illegal  passing  sites  will  be 
included  in  a  manual  .NHTSA  plans  to 
produce  in  FY  2000. 

Purpose 

This  grant  will  support  the 
development  and  implementation  of  up 
to  four  community-based  public 
information  and  law  enforcement 
programs  designed  to  decrease  the 
incidents  of  vehicles  illegally  passing 
schocal  buses  stopped  to  load/unload 
passengers. 

Project  eligibility 

.Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations,  and  state  and  local 
governments  and  their  agencies  or  a 
consortium  of  these  groups.  Thus, 
schools,  research  institutions,  law 
enforcement  agencies,  community 
traffic  safety  and  injury  prevention 
programs,  hospitals,  other  public  and 
pnvate  (non-or  not-for  profit) 
organizations,  and  state  and  local 
governments  are  eligible  to  applv. 
Interested  applicants  are  advised  that  no 
fee  or  profit  will  be  allowed  under  this 
grant  agreement  program  Preference 
will  be  given  to  the  proposals  that 
contain  pledges  of  financial  . 
commitments  to  the  project  from  other 
sources. 

Application  Procedure 

Each  applicant  must  submit  one 
original  signature  and  two  copies  of  the 
grant  application  package  to;  Office  of 
Contracts  and  Procurement,  NAI>-30, 
LXDT/National  Highway  Traffic  Safety 
.Administration,  .ATTN;  Rose  Watson, 
40t3  7th  Street,  SW,  Washington.  DC 
20590.  One  additional  copy  will 
facilitate  the  review  process,  but  is  not 
required.  Applications  must  include  a 


completed  -Application  for  Federal 
.Assistance  (standard  form  424 — revised 
4-88). 

Only  complete  packages  received  at 
this  address  on  or  before  3  pm,  lune  10, 
1998,  will  be  considered  No  facsimile 
transmissions  will  be  accepted  Due  to 
the  large  number  of  actions  being 
processed,  be  certain  that  the  pro|ect 
number  is  indicated  on  the  envelope 
and  the  application.  Please  direct 
program  related  questions  to  Diane  E. 
Wigle,  (202)  366-4301  and  those  related 
to  grant  application  and  administration 
nature  to  Rose  Watson.  (202)  366-9557 

Application  Contents 

.Applicants  must  prepare  a  proposal 
that  details  the  demonstration  project 
they  propose  to  conduct  and  the  specific 
activities  and  costs  for  which 
demonstration  grant  funds  are  being 
requested 

Applicants  need  to  consult  and  gain 
commitment  to  the  proposed  project 
from  the  school  system(s)  and  law 
enforcement  agencies  of  the  community 
in  which  the  project  is  to  be 
implemented  At  a  minimum,  letters  of 
commitment  and  support  from  the 
involved  school  systemis)  and  law 
enforcement  agencies  must  be  included 
in  the  proposal  package.  The  minimum 
demonstration  period  should 
encompass  one  complete  school  year 
and  the  total  period  of  performance  no 
more  than  15  m.onths 

The  application  (one  original)  and 
two  copies  shall  consist  of  the 
following:  .A  signed  copy  of  O.MB 
standard  Form  424  (revised  4  88. 
including  424A  and  424B)    .Application 
for  Federal  .Assistance"  with  the 
required  information  provided  and  the 
Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters — Primary  Covered  Transactions. 
Certification  Regarding  Debarment 
Suspension,  Ineligibility  and  \'olanta.'-\ 
Exclusion — Lower  Tier  Covered 
Transactions  and  Certification  regarding 
Chnjg-Free  Workplace  Requirements: 
identification  of  any  portions  of  the 
application  for  which  the  applicant 
seeks  confidentiality  (in  accordance 
with  49  CFR  part  512);  the  Program 
Narrative  Statement;  and  address  the 
following; 

.A.  In  accordance  with  SF  424A. 
Budget  Information,  S€H:tions  .A,  B  and 
C.  a  detailed  budget  estimate  of  all 
activities  to  be  conducted  with  grant 
funding  must  be  provided  Funding 
soun:es,  other  than  the  funds  being 
provided  through  this  grant,  are 
encouraged.  Since  activities  may  be 
performed  with  a  variety  of  financial 
resources,  applicants  need  to  fully 
identify  all  project  costs  and  their 


funding  sources  in  the  proposed  budget. 
The  proposed  budget  must  identify  all 

funding  sources  in  sufficient  detail  to 
demonstrate  that  the  overall  objectives 
of  the  demonstration  will  be  met. 
B  Program  Narrative  Statement: 
Proposal  must  fully  describe  the  scope 
of  the  demonstration  project,  detailing 
the  actu  ities  and  costs  for  which 
funding  IS  being  requested. 

1.  Specific  activities  to  implement  a 
program  to  reduce  the  incidence  of 
illegal  passing  of  school  buses  for  one 
complete  school  year  and  the  total 
penod  of  performance  of  no  more  than 
15  months  This  should  include  goals, 
ob)ecti\  es.  and  strategies.  The  proposed 
countermeasures  must  be  devised  from 
an  analysis  of  the  community  problem 
of  iiiega^  passing  of  school  buses,  and 
the  problem  must  be  fully  described  in 
the  proposal,  including  a  demographic 
description  of  the  community,  e.g.  size 
of  school  district,  students  transported 
by  school  buses,  etc. 

2.  The  application  should  also 
include  plans  for  the  following; 

— Specific  education  programs  for  the 

target  group; 
— Broad-based  mass  media  Public 

Information  and  Education  program 

support; 
— Enlianced  enforcement  program. 

including  waves  of  enforcement 

throughout  the  school  year; 
— Time  schedules  and  milestones  for 

each  activity; 
— interaction  between  the  grantee,  local 

school  system(s),  and  law 

enforcement  organizations; 
— TTie  responsible  agency  or 

organization  to  conduct  each  activity; 
— Source,  type,  and  level  of  support. 

3.  A  description  of  what  will  be  done 
specifically  with  the  demonstration 
grant  funds,  along  with  the  time 
schedules,  milestones,  and  any  product 
deliverables 

4   .An  identified  reporting  schedule 
for  quarterly  and  final  reports  to  be 
submitted  as  a  performance  requirement 
of  the  awarded  cooperative  agreement, 
(See  TERMS  AND  CONDITIONS  OF 
AWARD) 

5,  An  evaluation  plan  which  describes 
how  the  grantee  will  evaluate  the 
demonstration  project.  As  a  minimum 
the  Evaluation  Plan  must  contain: 
— A  descnption  of  the  evaluation  to  be 

employed  to  assess  the  program  and 

project  activities  and  their 

effectiveness.  Specify  variables 

necessary  to  assess  performance  and/ 

or  impact  for  each  objective 

Evaluation  Criteria  and  Review  Process 

Initially  all  application  packages  will 
be  reviewed  to  ensure  that  they  contain 
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all  ui  mt'  nciiis  sjit^i  ified  in  the 
Application  Contents  section  of  this 
announcement.  Each  complete 
application  will  then  be  evaluated  by  a 
Technical  Evaluation  Committee  within 
NHTSA.  The  committee  will  evaluate 
the  proposals  based  on  the  following 
criteria  presented  in  order  of 
importance; 

1.  Goals.  Objectives,  and  Workplan  (35 
Percent) 

The  applicant's  goals  are  clearly 
articulate*!  and  the  objectives  are  time- 
phased,  specific,  measurable,  and 
achievable.  The  proposal  will  achieve 
the  desired  outcome  of  reducing  the 
incidence  of  motorists  illegally  passing 
school  buses  stopped  to  load/unload 
passengers.  The  proposal  addresses 
what  the  applicant  plans  to  develop  and 
implement,  how  this  will  accomplished, 
activities  that  are  appropriate  to  reach 
the  target  audience,  and  includes  the 
major  tasks  and  milestones  necessary  to 
complete  the  project. 

2.  Analysis  of  Community  Problem  (25) 

The  proposed  program 
countermeasures  are  devised  from  an 
analysis  of  the  community  problem  of 
motorists  illegally  passing  school  buses 
stopped  to  load/unload  students.  This 
problem  identification  data  must  be 
presented  in  the  submitted  proposal. 
The  applicant  provides  sufficient 
evidence  of  community  cooperation  and 
commitment  to  be  able  to  successfully 
carry  out  the  proposed  project.  Letters  of 
commitment  from  the  local  school 
system(s)  and  law  enforcement  agencies 
are  included  in  the  application. 
Community  demographics  are  detailed 
in  the  application. 

3.  Evaluation  Plan  (20  Percent) 

The  proposal  clearly  describes  the 
proposed  evaluation  design  and  the 
methods  for  measuring  the  outcomes  of 
the  project.  The  applicant  provides 
sufficient  evident  of  community 
cooperation  and  commitment  to  allow 
the  plan  to  be  implemented. 

4.  Staffing  and  Budget  (20  Percent) 

The  proposed  staff  are  clearly 
described,  appropriately  assigned,  and 
have  adequate  skills  and  experience  to 
conduct  the  project.  The  applicant  has 
the  capacity  and  facilities  to  design. 


implement,  and  evaluate  the  proposed 
project.  The  proposal  describes  the 
project  activities  in  sufficient  detail  to 
support  the  estimated  budget;  the 
budget  is  sufficient  detailed  to  allow 
NHTSA  to  determine  that  the  estimated 
coats  are  reasonable  and  necessary  to 
perform  the  proposed  efforts.  Financial 
or  in-kind  commitment  of  resources  by 
the  applicant  or  other  supporting 
organizations  has  been  clearly 
identified 

X  V  aiiahiii!'.  o!  f  uruis  .md  Pi-nixl  o! 


Approximately  $170,000  has  been 
allocated  for  this  demonstration 
program.  Subject  to  the  availability  of 
funds,  award  amounts  may  be 
approximately  $40,000.  depending  on 
the  type  of  demonstration  proposed  and 
the  estimated  resources  required  to 
accomplish  the  demonstration 
objectives.  At  the  discretion  of  the 
government,  funds  may  be  obligated 
fully  at  the  time  of  award  of  this  grant 
or  incrementally  over  the  period  of  the 
grant.  Nothing  in  this  solicitation 
should  be  constructed  as  committing 
NHTS.^  to  make  anv  award 
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While  not  a  requirement  of  this 
announcement,  applicants  are  strongly 
urged  to  seek  funds  from  other  Federal, 
state,  local,  and  private  sources  to 
augment  those  available  under  this 
announcement.  For  those  applicants 
that  are  evaluated  as  meritorious  for 
consideration  for  award,  preference  may 
be  given  to  those  that  have  proposed 
cost-sharing  strategies  andyor  have  other 
proposed  funding  sources  in  addition  to 
those  in  this  announcement. 

Terms  and  <  ..luiitions  of  Award 

1.  Prior  U)  a  waul,  each  grantee  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants). 

2,  Reporting  requirements  and 
deliverables: 

A.  Quarterly  Performance  Reports — 
Three  copies  of  a  letter-type  report  shall 


be  submitted  to  the  \H  ISA  offn  >• 
designated  in  the  k^r.ir.r  ,i-aar.;  d-x  i.:tifnt 
within  in  rinvs  or  !*;»■  i-iui  >'!  the  (luar.T 
being  rt-iairteii    This  rt'iKir!  snail  bneJlv 
present  int  iriK.i'.r.;;  -m  'tu'  i)rok;rpss 
made  in  miplt'incrituik;,  optTatinkj,  an^i 
evaluating  and  denionstratiop,  and  stui.: 
contain  informatior;  sihh  ififd  m  4M  (  FH 
18.40.  Monitoring  aiui  KepnriHik;  n< 
Prnv;ran;  P>'rtnr!Tiaru  »- 

b-  Finai  Ht'p<->n-'-T\ir\'i'  cupies  ot  a 
final  report  shall  tn-  submitted  to  the 
NKTSA  •■''''v  »•  Ot'sikjPiatHd  m  the  grant 
a\^arli  n^M  :,n,»'n*  within  bO  davs  of 
project  conipletsun   The  report  must  be 
submitted  ;;';  a  printed  version  and  in  a 
Worldi'erte<  '  h  !  file  on  a  standard  1  44 
floppy  disi>.t"'>'    rhe  firm!  report  shall 
include  the  iuiiowmg  information  at  a 
minimum: 

(a)  A  two-to-three  page  executive 
summary  of  the  activities  undertaken 
and  the  results  ai  l!ie\ed 

(b)  .A  itetaiU-d  desiTiption  of  all 
activit.fs  :  .^i:  :;,i<'»'il  iilunn^  tfie  period 
be::iw  '•';i""'"d)  which  inipai  te(i  the 
di;iiiuiistra:.i)ni 

(c)  An  analysis  and  interf)retation  of 
those  activities  ami  an  assessment  of  the 
results  achieved: 

(d)  A  copy  of  all  matenais    pri:' 
audio,  video,  elect mnu,  (  arnera-. ready 
material,  etc.)  created  uiuier  tfie  grant 
agreement.  In  addition  all  print 
materials  must  be  provided  in  finished 
form  and  on  computer  diskette  with 
complete  printing  instnictions 
including  all  foi's  used  \n  ttie  product: 
and 

(e)  Reconmiendations  for  isuiw-on 
efforts. 

3.  During  the  effective  performance 
period  of  cooperative  agreements 
awarded  as  a  result  of  this 
announcement   the  agreement  as 
applicable  to  trie  ►grantee,  shall  be 
subject  to  the  National  Highwav  Traffic 
Safety  Administration  s  Ckmeral 
Provisions  for  Assistaiu  e  Ai;reements, 
dated  July  1995. 

Issued  on  April  29,  1998. 

Idmes  Nii:  hdls. 

Actjng  Associate  Administrator  for  Traffic 

Safety  programs 
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APPUCATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Aop(T>v»  >>iio  t)3*6-(XK; 


1.  TYPE  OF  SUBHSStON: 

AaiScMlon 
QcoMCnietton 


API-^KAm  MfORMA-nON 


jPraappticalion 

i  □  Moo-Con«wtctto« 


2.  DATE  SUBHnTED 


3.  DATE  RECOVEO  BY  STATE 


Appfccani  Wenufce- 


Staw  *<H*catior  Kienttte' 


4.  DATE  RECBVEO  BY  FCOCRAL  AOENCY    I  F«o»^  kXyitrfw 


_L 


LaQ«  hianvn. 


AddroM  (gftm  etiy.  county,  Strnm,  and  zip  coda): 


«.  BHPt.oYER  nomncATKm  NUMBcn  /ev; 


iiEJin 


».  TYPE  Of  APPLICATION: 

Q  Nm>  G  CoMlnuathMi  Q 

(f  n»v«iofv  tim  appraprtala  IMarti)  r\  bcniM)  I      1     I      I 

A.  Inoraaaa  Award  B.  Ducf— «•  Awsfr}         C   IncrvaM  Duratoo 

0  Omnmm  CXraSon    0*m(tp*c»y) 


10.  CATALOa  OF  FEOCRAL  DOMUTK  ASStSTAMCE  NUySER: 


□u-n 


TTTLE 


12.  ARCA*  A^FeCTtO  tY  PROjeCT/'aiMi^  County  StatM.  etc). 


IS.  PROPOSeO  PROJECT 


Start  Oal* 


Endlr^DMa 


14.  CONORESSIONAL  CMSTRICTS  Of 


a.  AppHcanl 


IS.  eSTMATCDFUNOMQ: 


a.  Fadant 


a  Siaia 


d.  \jxM 


*  09m 


f  Piugiafn  Inoovna 


8- TOTAL 


"TT" 


)rgarHzatioact  Urwi 


^^ama  and  teta(y>anc  nimtMi  at  p^rtor  ic  tw  conutanc  or  T^n^T  >»xn»/nc 
taa  appicakan  ^ipMf  anat  oxMM 


7  TYPE  OF  APPLICANT  t gofer  appnxnam  iettm/  r  Cku; 


a 


A-  Slala  H   trKSepenoeni  Scfioa  Hhs- 

B  Coi»Wy  ]   Slate  Cofnajaac  insjtwnor  ,y  Hk^^   ,.b»"*>, 

C  Munopal  V  PT»-a»*  jrw»'»i»v 

I     D  Towne^  K  >nc%»r  J  tbe  ^ 

E  interstate  ^  iftorwoua. 

f  icrtam»un»apa(  M   ^■v^  O'^anuattor 

Q  Specia*  Ontrtct  N   Otr>e- (Sp«ci»y     


S.  NAME  OF  FEDERAL  AOENCY 


1 1    OeSCRlPTTVE  TTTLE  OP  APf»UCA>rrs  P«OJECT: 


h  PfOfaa" 


It.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECVTTVf 
OROOI  12J77  PAOCeSST 


J     a  rES    THIS  PREAPPUCATOHiAPPUCAnoar  WAS  MAOf 
I  AVAJLABLE  TC  THE  STATE  EXECwTTvT  0«0e«  'ZS^i 

i  P^XESS  ^OR  REVIEW  O. 


DATE 


6- So     D  PROGRAM  IS  >*OT  COVERED  Bv  £    G    '.Z3~2 

D  OR  PROORAIK  MAS  NCn  BttN  SELE^CTEDBV  C7i-f 
K)R  REVIEW 


17.  BTMiAfPUCAWTOeUNQMHWTOWAMYFEOeRAi.  OtKn 
Q  Vaa     If  'Yaa,'  attadt  an  mtptanabon.  "  hc 


II.  TO  7M«  MST  OF  MY  KNOWLEOQC  ANO  BELJCF,  ALL  DATA  M  THO  APPUCAT>OilflH«EAPPUCATX>H  ARE  TRUE  AND  CORRECT  TMf 
OOCUMDIT  HAS  MtEN  CXILY  AUTMORIZED  BY  THE  QOVERNMQ  BODY  OF  THE  APPUCAKT  ANO  TME  APPUCAKT  WILL  COMPv  Y  WPV  TV* 
ATTACMtD  ASSURAWCeS  IF  THE  ASSISTANCC  IS  AWAROCD. 


a  Typa  Nama  o(  Auihortzad  Rapraaamattva 


b  TWa 


ic  TetaofKine  ^^umoe- 


a  SignafcjPB  o*  AulhortTaO  Repreaaniattve 


<t   Da«e  SigoeC 


P'vvioua  EdWon  Uaable 
Aothortzad  lor  Locai  Rapnxluctxjn 


SlariOarc  f-OTT-  424  tHr\    '■8"' 
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INSTRUCTIONS  FOR  THE  SF-424 


p,^-^.,.,.  .„„.^    .,„   -r,,.     .x..^.-  ..<  r,l<..TT.,a,Kr   «  ^s.»nau^  w,  average  4Sm,.u.es  pei^  response,  nciud»ig  t,me  ^^  ;*v^eww>g 
rZ^3    '    r,.".,..,  ,  ..■  ,.r..'    v,'a    -..."»•■.    j«tf,P.r^  ar.:  T,^».Ur^r^g  ;'y>  daU,  n^'.yjed.  and  cofnp^fng  and  rev1ew»>g  the  collection  at 

^«xJg'^.=s^.•1.-.    r    tr...    -..^   .  Ma.«,-.-t  .'VI  B.>*je.   Pat>e^....  Reduction  P-a,ec1(a3^8-O0«i,  Washington,  DC  20503 

jpLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFJCE  OF  MANAGEMENT  AND  BUDGET. 
[SEND  rr  TO  TWE  ADDRESS  PROVIDED  BY  THE  SPONSORINGJkGENCr ^ ^ 

ITZ   ^■.  -v  ^^1*.^.^  .ge-.«s  ..  .^>x.r.  ,«.,..r.    ..rt,h«u.x.  tna,  Sta.es  «t,ct.  hav«  estatx.shed  a  'ev«w  and  comment  P««*;;^ 
r..-<.^vs«,  ..  '  f^ .«  ■.rv«"  ..>'<i--  •  :  ■'  -.   ir.;  >-^v«  <.^,e.-!*i  ttv,  r-xjra/r.  ,c  b*-  »iri.xj«w  »^  tnetr  pfrx»ss  have  txNJO  given  an  opportun«Y  »o  review 


IVh- 


3. 

4. 

5. 


Entry: 


•  «j.Kii(«ilory. 


~v»t»>  «XMk~-Hii<«''  •,^)rfiittft.-;  t<    ►  «^)«'a.  rtj<»f*.\    ■  •  i^tittf-  ; 


Si.^i«   ;•>«  o«ii>  ,1  ^iJi^iK^JiLne). 


•  ti  ■•  i;im.  rt!K«    s  !<     i  <it«>ii»    >(  'fvisH  an  ex'sling  a*ard. 


«(4-i.t    <v^i'  ,jri.)»»-'.-i«»»  T*  <ss^sta'»  »"  (W.tV'ty      (H-ncMfte  *TC)r'»s.s  Ol 
EntM'  '  "■^■■.■'v..      i»fn-l«  .it«rfi  Nt,if"ti«f  (EIN)  as  assiyr*-,;  :;>  L».r 


7.  Ef'i*"  T"*"  Mil"  ^''^if  *"'''    '    -'•  H-k  ''  .■''■'v<>©d 

3  ~y.^  ■*  .-u<  "I'^Ute  box  and  '^'•'•'  irc'x?'-^!"  Tiens,  »-.  trie 


12 


Entry 
Lwt  only  the  largest  political  entities  attected  (e  g  .  Slate. 
counties  cities i 


13.  Sell  enpianaiory. 

14.  Lisl  the  appieants  Congre&sior«!  District  and  any 
District! 5)  aflected  try  the  prograrr  Of  protect 

15.  Aj^ount  -equested  ex  lo  be  contnboted  Ounng  the  first 
'.jnc)»io/tiix3ge(  period  try  each  contributor  Value  ot  m 
«ind  contributions  shouW  be  ncljOed  on  approprtate 
fines  as  app<»cab«e  tt  tfie  action  will  re«ij«  r.  a  doJlar 
change  to  ai  existing  award,  mchcate  onfy  tie  amount 
o*  the  change   For  decreases,  enclose  »>e  amounts  n 
;»a'entheses  It  both  bas«  and  supptemeotai  amounts 
rt'p  included  show  breaKdown  on  an  attached  sheet 

>-  CM  multiple  program  tending,  jse  totals  and  show 
f.fpa^down  usmg  same  categones  as  item  15 

16.  Applicants  should  contact  the  Stale  Single  Po»il  of 
axuaci  (SPOC)  lof  Fe<ierai  ExecuOve  Oroef  12372  to 
deterrTMne  whether  ttie  apptcatwn  <s  subject  to  the 
Slate  iniergovemmental  review  process- 


-  'P,«vts«»''  '•vjtr.s  anv  jMUM^f^  ir  th<*  f"*-!^'-^' 

uirxiTv '•■«••  ,-ir    *«&(»!.;    <«»,}afvin 
Name  of  F  «»<'•"  ■!    >j»-<«  > 'f  ''  A'^n-f  tiij>iiirti«,fc  i  D«if>g 


17.  This  question  applies  to  the  applicant  organaatx>n.  not 

ftv  person  wfx)  signs  as  the  authon/ed  representative 

Categones  o(  debt  nclude  deimquenl  audit 
disallowances,  loans  and  taxes 

1&         To  be  signed  by  the  autfioraed  representattve  ol  »ie 
applicanl  A  copv  o*  t^^  govemc^g  txxVs 
a  jthoruation  lor  you  to  sign  Iha  applicatKXi  as  articia; 
representattve  must  be  on  flte  m  the  applicant's  offtee 
(Ortan  Federal  ageooes  may  require  that  tie 
ajtrv:.)rjat)on  be  sjbmfteo  as  part  o»  the  applcalior,  i 


10.  Us«  rfi*)   ,.^t*i«»^    >(  i-f.lMfrti  ;, '■inij-slii    A,:,.si,*>trtf»  »>  '■••,«^H»f»'  a.Kl 


11. 


p*    -.;i  ,4f'    .•■.  < 
0«'v  .'yen  m    >(  If  1 


„    •■.(.(^,  »•   *ltlfi     it   5>#«   ..(■»#■.,!     .'    T  .  >'»   'TVI/'      "'•*• 

v»  '    ,•■..  s/»i,jii!  'Ikxhk;  ■('    •<; 'acuiiK  f'l  on  a 
I    \i\    i.t<  .iff    "  ,,        1  x  ^t'J^:•'J'    -■<  -ed 

if^.v  1   -1  I'-n    ,f ■■•«■< 'J  pfojoct  localion.  For 


...  i  ..H-' 


.f.<'et  to  prov'<V'  .1    ., jf^r"  rt'/ 


si:  A^M  .Rev    "  9'i  B«* 
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INSTRUCTIONS  FOR  THE  SF-424A 


Pjblc  reporbng  burden  (of  this  collection  of  mfomiaton  is  estlmatecJ  to  average  180  mnutes  per  response  mcuoin;  tirr.e  to  p-iewng 
mstriictxxis  searching  existing  data  sources,  9atherir>g  and  maintalnir>g  the  data  needed  and  completing  anc  'ev\Bwing  me  ;-fii.ect.cy  d» 
ntormatjon  Send  comments  regarding  the  tjurdon  estimate  or  any  othe'  aspect  o(  this  collection  ot  mtormaDor.  incijOinq  ^ggesr<or,i  'or 
reducing  the  burden,  to  the  Office  of  Management  and  Budget,  Papervyor*  Reduction  P'oiect  ( 034.8 -OOifi !  Washngtor,  :>C  ?j%:  :• 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  rr  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructioru 

This  form  is  designed  so  thai  application  can  be  made  for  funds 
from  one  or  more  grant  programs  In  preparing  the  budget 
adhere  to  any  existing  Federal  grantor  agefx:y  guidelines  which 
prescribe  how  and  vyhether  budgeted  amounts  should  be 
separately  shown  tor  different  functions  or  activities  wilhr  \he 
program  For  some  programs  grantor  agencies  may  requr^ 
budgets  to  be  separately  sfx>wn  by  function  or  actrvity  For  ofrier 
programs,  grantor  agencies  may  require  a  breakdown  by  tunctKxi 
or  activity  Sections  A  B  C  and  D  should  include  budget 
estimates  tor  the  wtvoie  project  except  when  appiyir>g  for 
assistance  whch  requires  Federal  authonzatKxi  ir  arviuai  or 
other  funding  period  increments  In  the  latter  case  Sections  A,  B 
C,  arx3  D  should  provide  ttie  budget  for  the  first  budget  penod 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  m  the  subsequent  budget  periods  AM 
applications  should  coniam  a  breakdown  by  the  otjjecl  class 
categories  shown  m  Lines  a-k  o*  Section  B 

Section  A.  Budget  Summary  Line*  1-4  Columns  (a)  arKl  (b| 

For  applcatKDns  pertaining  to  a  single  Feoera^  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  nor  requinng 
a  tunctionai  or  actrvity  txeakdown,  enter  on  Line  1  under  Column 
taj  the  Catalog  program  title  and  the  Catalog  number  m  Column 
(to). 

For  applications  pertaining  to  a  smgte  program  requinng  budget 
amounts  by  multple  functKx^s  or  actviDes,  enter  the  r«me  of 
each  activity  or  function  on  each  line  m  Column  (a),  and  enter  the 
Catalog  number  n  Column  (b)  For  applications  pertaning  to 
multiple  programs  where  none  ol  the  programs  require  a 
breakdown  by  function  or  activity  enter  the  Catalog  ptro^^m  title 
on  each  line  m  Cilumn  lal  and  the  respective  CatakDg  number  on 
each  line  in  Column  (b) 

For  applications  pertaining  to  multtple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity 
prepare  a  separate  sheet  for  each  programi  requinng  the 
breakdown  Additkxwl  sheets  should  be  used  when  one  form 
does  rK>t  provide  adequate  space  for  all  breakdown  of  data 
required  However,  when  more  ttian  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  t>y  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications  leave  Column  (cl  and  (d)  blank  For  each 
line  entry  m  Columns  (a)  and  fbi,  enter  in  Columns  (el.  (f).  and 
(gi  trie  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  penod  (usually  a  year). 


For  continuing  gram  progran^  applications  sjbrnti  thes*  lo-^s 
before  the  erw  of  eact,  fjnomg  penoc  as  -egtu'ec  t>>  the  grantor 
agency  Enter  r  Coi'jmns  iCi  ana  (d^  the  e&t»T\atec  amojn-.s  ji 
funds  whch  will  rernain  uriopiigaieo  at  fhe  ertc  y  rttt  j-ant 
funding  penod  only  if  the  Federa  granto'  aper-cv  rsfjctioos 
provide  fo'  this  Otherwist  leave  tf>ese  cxmmos  ^ia^»  Ente  m 
columns  iei  and  (ft  the  amounts  o'  ijnos  -^eeoec  Kr  me 
upcoming  period  "T^  amount! si  r  Coiorrir  q  s-^kxjic  tf  me 
sum  of  amounts  n  Columns  ;  e   a.rxi  it;. 

For  supplemental  grants  a,x7  changes  tc  existinp  3'ants  :y  -ot 
use  Columns  (c)  and  idi  Enfc  r  Column  e  the  amojn!  ->'  me 
increase  or  decrease  of  Feoerai  tunds  ano  ente-  r  J^:^'ijrn^  »  r.e 
amount  o<  the  incease  o'  Decease  o'  !xx>  *^eoe-a  'jr>as  ri 
Column  (g)  ente'  the  new  lota  txxjpetec  arrioun:  i-eoe-a  a'x3 
rKm- Federal)  whch  inciuoes  tne  tola  p'e.'K>aj  ajtr>.:wj«3 
budgeted  amounts  ptus  or  rnmjs  as  ap()'c>p'-iatt  tn?  ar^i-^jnis 
shown  n  Columns  :e  and  ;f)  '>«  arncKini  &  r  ijr-i-  ^i 
Should  hfjt  equal  the  sum  o?  arr^-jntj  ir  ,:.,>.  jrT\r,t   ^  ^^q  fj^ 

Line  5    Sfx>w  the  lotais  fo'  a    '-rit,irT^r,<K  jse-;: 

Section  B  Budget  Categories 

In  tr»e  column  headings  :i  througr  t.  en;e  mt  tittes  ol  trie 
same  programs  functions  anc  actvtes  sr-K?w-  x  . mes  1-4, 
Column  ial,  Sectior,  A  vVh«n  aodibona  s^ieeti  a-f-  p'eoa-pc  •>' 
Section  A.  provide  simiia'  coiumr,  ryeacjings  ex  enct,  s/ieei  ^  .' 
each  program,  furxmon  o'  actrviK  til  r  the  tola  eQjiren-^enti.  i  >r 
funds  (both  Federal  ano  non- Federa    ^v  -xyifK:'  cias»j  c^iepiaTe."- 

Line  6»-i     Show  the  totals  of  ^lne^  te  ic  f>r  "-  ert;r    x-.f-'i- 

Line  6j    Sf'Kjw  the  eimouni  o!  irxtreci  :os' 

Line  6k  Enter  the  tola  oi  arrK>unti  or-  i.ntii,  6  anc  6  *-'>■  a 
applcatons  for  new  gra.nti  anc  cxntmaabor  grant  tr.e  tola 
amount  in  column  iSi  Line  6n.  shouic  t>e  the  sar^^f  &.<•  t^*  !;.>ta 
amount  sriowri  r  Section  A  C-oi.xnr  5,  ,.  ir,e  ■■  -  >• 
suppiementa  grants  and  changes  ic  aranis  tne  iota  a-^aun!  v 
the  »icrease  or  decrease  as  showr.  r  Coijmris  • .  &  .  .'^f  «>( 
should  be  tfie  same  as  the  surr  o*  the  arr.cKjnts  r  S*>.~tK>r  t 
Columns  (ei  anc  :fi  on  ^.ne  5 

Line  7  Enter  the  estmaleo  amount  oi  incorrve  '  a'i>  ensertea 
to  be  generatea  from  this  protect  Zk  no',  ado  o<  »jMract  Bus 
amount  from  the  tola  piroject  amoLni.   Sho*  jnderttwi 
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narrative  statement  the  nature  and  source  ol  mcome  The 
estimated  amount  of  program  »K»me  may  b«  consKJered  by  the 
Federal  grantof  agency  "^  determining  the  lotel  amount  ol  the 
grant. 

Section  C.  Noo-Federal  Resources 

L  les  ^  1 1  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant  U  m-kind  contrlbutKxis  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 

Column  (•)  •  Enter  the  program  titles  identical  to 
Column  (a).  Section  A  A  breakdown  by  tuncton  or 
activity  Is  not  r>ece$sary 

Colunin  (b)  -  Enter  the  conlributton  to  be  made  by  the 
applicant. 

Column  (c)  Enter  the  amount  of  the  State's  cash  and 
m  Kind  contribution  if  tfie  applicant  is  not  a  State  or 
State  agency  Applicants  whch  are  a  State  or  State 
agencies  should  leave  this  column  blank 

Column  (d)  Enter  ttw  amount  of  cash  and  In- kind 
contnbutions  to  be  made  from  all  other  sources. 

Column  (e)    Enter  totals  of  Columns  (b).  (c).  and  (d) 


Line  12  Enter  the  total  lor  each  ot  Columns  {b)-(e).  The  amount 
In  Cokjmn  (e)  should  be  equal  to  the  arrxxint  on  Line  5.  Cokjmn 
(f),  Section  A 


I.  ne  IS     r'tf"  the  lot..i,',  ot  arr-?.jn\-:.  _■'■  i  neb  "3  ana  ^.i. 

Section  E  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  ot  the  Pro|ecl 

Lines  '6-19  hnip-  r  iZi)'.jrrn  ai  the  sarre  g-'an!  program  tiHes 
^!.,>*,i  I  .  ■-jrrr  a  Sector,  A  A  breaKOOwr  by  function  or 
activity  ts  not  m^.^essa-v  f- t  ^ew  applications  and  continjatior, 
3^ant  3pp  «?a;<>ns  ente'  'r  the  prcjpe'  co  jmns  amountb  oi  Federal 
I  ir»is  Mt\i  '  M  i  t>«  -leedec!  to  comptete  the  program  o'  proiect  ove' 
,..p  s.xxeeding  furxling  periods  jsualy  m  vearsi  This  section 
nflfxG  -<ii  be  completed  (or  revisions  >  amendments  changes  ot 
.    pj,  Hf^pnts'  to  fjrtds  to'  the  Lj-'ent  vea'  ol  existing  grants 

!  -^-jrp  rriar  'nuf  ir-ies  are  oeeaed  tc  :isi  the  program,  titles,  suDmii 
1  k;  ti'^iH   v-^hecuies  HS  ne<:,es&a'v 

Line  20  t-nte-  the  tola  fo'  each,  jl  the  Coijmns  D'  ei  When 
„>l^ti'vw  s.:-nedjies  a'e  prepa'e<3  !.>'  trus  Section  annotate 
acco'tH'jN  *rtd  show  the  overa;'  tolais  :»n  this  i^ne 

Section  F   Other  Budget  Information 

Lirve  21  v  se  th.s  space  tc  exp^ar.  amounts  lo^  indtviduai  direct 
object  C'^-:^,  -j->!  categories  that  rrav  a[)pear  to  be  ojt  ot  the 
ordirva'v  •'  ;■  f  »p,ain  the  oeta  s  as  ■e<^LJ'fec  Pv  the  Fede'a  granto' 
agef"  . 

Line  22  Er-tP'  the  "-/pe  ot  indirect  ate  p'ovsiona  predeterminec 
•>r-:i  ■  'leoi  that  *«■  be  n  eMe-ct  dunng  the  tjndng  perxxj  the 
-strruitev;  -ir^Kcunt  ,!i  the  base  to  .vh,.ct-  the  -ate   s  applied   and  the 

'lU    rKj-ect  r  »p>pnse 

Line  23  ^'"cv  oe  anv  othe'  fxp  anationf.  o'  comments  deemed 
i-iecesiary 


Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  trom  the 
grantor  agerx:y  during  the  first  year 

Una  14  -  Enter  tt>e  amount  of  cash  from  all  othbr  sources  needed 
by  quarter  durmg  the  first  year 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Pubic  reporting  burden  for  this  cdlectton  of  intofmabon  is  estimated  to  average  15  mnutes  per  response   ncijding  time  tor  reviewing' 
Instnjcttons,  saarthing  existlr>g  data  sources,  gathenr>g  ana  maintaining  the  data  rwedea.  arxl  compteting  anc  reviewng  tne  cx>iiectior  > 
inkymaUon   Ser>d  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  o<  nIormatMsn   rvauding  suggestiortj  lor 
reduclr>g  this  burden,  to  the  Offtee  of  Marwgement  arwj  Budget,  Paperwork  Reduction  Project  (03*8-00*0).  Washngton.  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  rr  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:   Certati  of  these  assurar»ces  may  not  be  applcable  to  your  project  or  program    it  you  have  questioni   p»ea&«  ccmiac  t^-t- 
awarding  agertcy.  Further,  certain  Federal  awarding  agencies  may  require  applicants  tc  certiN  ic  aOdioona  assurar»ce& 
IS  the  case,  you  will  be  rxHified 


As  the  duly  authonzed  representative  of  the  appiicanL  I  certify  that  the  applicant: 


t  Has  the  legal  authority  to  apply  tor  Federal  assistance 
and  the  institutional,  marvigenai  and  financial  capai}ility 
(indudng  furxJs  suftk:ienf  to  pay  the  rwn-Federal  share 
of  project  cost)  to  ensure  proper  planning.  managemerM 
arxj  completion  o(  the  project  described  in  this 
application 

2  Will  give  the  awardr>g  agency,  the  Comptroller  General 
of  the  United  States  arxl.  if  appropriate,  the  State, 
ttvough  any  auttvanzed  representative,  access  to  and 
the  right  to  examr)e  ail  records,  books,  papers,  or 
documents  related  to  the  award:  and  wiN  establish  a 
proper  accounting  system  n  accordance  with  generally 
accepted  accountir>g  starxJards  or  ager>cy  directives 

3  Will  establish  safeguards  to  prohibit  empkjyees  from 
using  tf>eir  positions  lor  a  purpose  that  constitutes  or 
presents  the  appeararKe  o(  personal  or  organizatior\al 
conflld  of  interest,  or  personal  gain 

4  Will  initiate  and  complete  the  work  within  ttw  applcable 
time  frame  after  receipt  ot  approval  of  the  awarding 
agency 

5  Will  comply  with  the  lr>tergovemmental  Personnel  Act  of 
1970  (42  use  §§4728-4763)  relating  to  prescnbed 
starxlards  lor  merit  systems  for  pwograms  funded  urxJer 
one  of  the  19  statutes  or  regulations  specified  w\ 
ApperxJix  A  of  OPf^^'s  Standards  lor  a  Merit  System  of 
Personnel  Administration  (5  C  F  R  900,  Subpart  F). 

6  WUI  comply  with  all  Federal  statutes  relating  to 
nondiscrimination  These  ir>clude  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (PL  88-3S2) 
^«^ich  prohbits  discr1minatkx\  on  ttte  basis  of  race,  color 
or  natkjr>al  origin,  (b)  Title  IX  of  the  Educatton 
Amendments  of  1972,  as  amended  (20  U  S.C  §§1681- 
1683,  and  1685-1686),  whch  prohtorts  discrimination  on 
the  basis  of  sex:  (c)  Section  504  of  Ihe  Rehabilitatton 


Ad  of   1973    as   amended   f?9   U.S.C.  %79*),  which 
prohibits  discnmirvatton  on  the  basis  0(  handicapt:  (d) 

tne  Age  Discnmir^tion  Aci  o'  i&76  as  amerKiec  42 
use  §§6101-6107,  whch  prohibits  oiscnrrw-wtor 
or  the  basis  of  age.  jet  the  Dnjg  Abuse  Offtc*  a-*: 
"'eatment  Act  of  1972  (P  l  92''255i  as  wner.jec: 
''etatng  to  nondtscnm nation  on  trie  basis  ot  o-j. 
abuse,  (f)  the  Comprehensfve  Aiooho  Abase  a'v 
Alcoholism  Prevention  ''satmen!  arx:  f^ei^aWiRation 
Act  of  1970  (PL  91 -6161  as  ameooeo  ^ewtr^  to 
nondiscnmir\ation  on  tfie  tjasis  of  atooho  abase  o 
alcoholism,  ;g)  §§523  anc  52'  o(  the  PjtiHc  Heatr 
Service  Act  of  1912  (42  L  S  C  §§290  oo  3  arc  29-:  >^ 
3)  as  amenoed,  retatirx;  to  confioentialiN  ot  aicori.. 
and  drug  abase  piatient  records  (hi  ^ice  >'U  o'  v->f 
Ctvil  Rights  Act  of  1968  i42  ...  S  C  §§36C'  el  sec  a.- 
amenoed  reiatmg  tc  rK>notsc'vnrvatior"  r  the  sutt 
rental     c     financing      oi      housirig  any      othe' 

nondtscrmmation  provisions  r  the  soecitic  ststuteis) 
joder  whch  application  to'  Peoera  assistarice  s  tD*rK 
rnade      arte      '^      the     'egui'ements     d     a-^v     3the 
nondocTmination    slatLrte:S'   whch   mav    apo**   ':    t*-^ 
appication. 

7  Will  comply  o'  has  aireaov  cornpfcec  wtt^  !hf 
requirements  ot  'ities  ':  ar>c  ii  a'  the  unitorr^ 
Relocation  Assistance  a^z  Reai  P-opera  Acgutsition 
Policies  Act  of  1970  (P  ^  9" -646'  whc^  prcyvoe  »'>- 
fair  ar<i  eqaitab»e  treatment  o*  persons  d.so*»cec  :• 
wtxjse  properly  is  acquired  as  a  result  C  ^edena  ;■ 
federaHy-asststed  programs  T>iese  requirements  appt* 
to  all  nterests  m  rea'  property  acqmrec  for  projec 
purposes  regardless  ot  Peoeras  paTiapatior  <r 
purchases. 

6      Will    comply     as   applicable    with    provisions   of  tf» 

Hatch  Act  (5  use  §§1501-1506  anc  "324  ~C' 8 
whch  limn  the  political  actrvtties  of  empiovees  w»v»* 
principal  employment  act'vit.es  a^e  tjnoec  r  *fh<M  or 
in  piart  with  Federal  luncs 
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9.    wm  oomff. 


i.'<.>i 


icaWa,  w(ti  the  provtek* 


10. 


11. 


Bacon  Act  (4c-  w  ^  C  §§276a  to  276«-7).  tt^  ^jt^wi.ic:  Act 
(40  use    §276c  •nd  18  U  S.C    §874).  and  the  Cootrsct 

VV     ■.     -t.     I'S    fUK'      v<lt<»f.    ■".!^r>iWl"1s    VI    (40    US:"      ^^V^- 

W«  comtf.  !  -(i'.".HC.'-  <v  "  tiood  insurance  puf -'-'.*■ 
•  ^j,i,rpn-.^,,(.,  !  ,^i«-)n  102(«)  0«  n>^  *-'■■"«•  ["s^slf- 
i-.(«^!!,  *■  A-  '  '  '.<'3  (PL  93  :•  ^«  "'"^  ---i-J'-B'. 
■«.  ii-.miis  fi  a  -^^tc-ial  flood  rui-'a";  ^•",^  '.  ,..vn:tiatp  r-  ;,r«#» 
;■'   »jf-ir'     ir«',  '■  ■  ^!>.('tvi*#»  Ik » » :    f's,ii-irw»"  i  '.r«f'  !■  iCi    ..■.■-^,'    ■i 


>g:   (a)   msMutnn   o( 


Will    comply    *  ff;    e<..-."j(  ..Ttf  u 

pfescrtoed    pursuant    to    ttw    ■ 

environmental  quality  control  measures  under  tJv  Nan.-mal 

EnviroiTTiental    Policy    Act    c*     1969    (PL     9i   '/       4nd 

^  .^  •  ...  -f.  FO)  11514.  (b)  no«llcat-«r  ■<  ,«.<^i;.>.^ 
'*  'iitw,  ,NKx.j«uu  to  EO  11738,  (c)  protecti.-"  ><  -•••'Mrv-s 
,     ^  i^ni        f-O  11990.  (cJ)  evaluation  o<  flood  nd--rf"i>.  n 

flOOdplatM^  •  ^iriv  i,f  1.  >•  *.-tf.  r~  ''aRA  »'  !i:,s,j'a(H  "^  ^f 
protect  CfirvuslfHi.  ,    Atr     !t>»»   -i.t;'.'--*^-!   M/i"«   "  4rvig«->Hil 

AU    ul     !<■.       •"  J  v.-     J^Ui;    at    W*-,  •    ~.«'l-'"    •.     ^ 

Federal  ft.t«:«>s  i^^  State  (Clean  Ajr)  irp,-- .h  u<i->r    -dns 
r..5*'      .rt<tii>n  176<c)  o<  »>e  aean  Air  Act  of   1955.  as 
ii/r,«,i.j«,a   ,4.'   use    W7401    8»   soq  )    fa)   protection  ot 
underground    v.",,.   .. ,  -'-i.t.,    ^iv      «-'.«•'    the   Sate 

Drinking  Waie>  A<,t  i..i  i*-4,  d,  i  .-r-jf^;  ,<  l  93-523). 
and,  (h)  pro«ect»oo  o<  endany*-  ,,-^>es  under  tt>e 
Endangered  Species  Act  ot  1973.  an  an^ended  (PL  93- 
206). 


12.  VM  BCn>p*V  w!lh  the  WiiC  arx3  Scenic  R/vers  Act  O* 
tfOQ  (16  u  S  C  §§U'.'i  et  seq  i  reiai«»<l  lo  pfotectK^ 
..imponerits  O'  potentia  components  :>(  the  oationa 
*.^r:  and  sceo«:  rtvers  system 

13.  ^!i'  assisi  the  awartjing  ageocy  in  assurng  cxDmpfcafK* 
wtri  Senior,  Tie  o<  the  Niationa    Histoic  Preservatwr 

^-i  jl  I9f)6    as  anieooea  i !  t:  ^  S  C    if470j,  EO  1159J 
lOeniitcatwr  and  protecoon  oi  Mistonc  properbesi,  arxj 
the    Afchaeotogtcai    and    Hisionc    PreservatKxi   Ad   of 
1  5  M    1 6  L  S  C   §§469a  i  ei  seq  > 

■  4  vVtI;  compN  wtth  P  L  93  348  'pending  the  protecOor  of 
i-xxnan  sjtxects  nvoN-ed  m  research  oevelopmenL  and 
oiai»o  activities  suppoded  by  this  awartj  of  assistance 

15.  A.r  t,.^rnp^  with  the  LaCorstorv  Ammai  W9«ar»  Ad  of 
1966  Pl  89  e>A4  as  amended  7  USC  §^2131  el 
seq  ,  penarvirvg  to  the  care  handing  and  treatment  of 
*^Tr  bKxweO  animals  t*e»cl  lof  'esearch,  leachng,  o 
ither  acivmes  supportea  by  this  awaro  o(  assistance. 

16  v^.n  comply  with  the  I  eao  Baseo  Paint  Poisoning 
P'ev«ntion  Ad  ,42  LSC  §§48C1  el  seq)  <*hich 
p/(.)hibas  the  ase  o(  leao  baseo  pamt  n  consirjcOon  or 
■iHvabtiitalion  of  residence  strjctvj'es 

17.  WJ;  cause  tc  be  pen<jrmec  the  -equireO  financial  anc 
r<ir-ip<iar>ce  audits  n  accordance  wth  the  Single  Audit 
Act  Amencrr-.enls  o(  1=>96  ar>a  0MB  Circular  ^to  A  133 
"Audits  ol  Slates,  i  xa.  Gove-^rr.eots  and  ^ynProin 
Organ  ..nations  ' 

18  A  !'  -orrpiv  «"t^  ai'  applicable  requtremeots  of  ai'  other 
"-fMyird    aws   exe^;utive  ciroer^.  regulations,  arid  policies 

jiver-rvfig  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGAI^ZATION 


TrruE 


DA-^F  SUBMITTED 


Standard  Form  424B  (Rev.  7-97)  Back 
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49  CFR  Part  29  -  Appendix  A 

CERTIFICATION  REGARDING  DEBARMENT.  SUSPENSION.  AND  OTHER 
RESPONSIBILrrY  MATTERS  -  PRIMARY  COVERED  TRANS.*.CT]ONS 


Iimructions  for  Certification 


10 


By  signing  and  submitting  this  proposal,  the  prospective  pnmar.  participant  is  proMding  the  cenificauon  set 
out  below 

The  inability  of  a  person  to  provide  the  certification  required  below  will  not  ncccssanly  result  in  dcniaJ  of 
participation  in  this  covered  transaction.  The  prospective  parliapant  shall  subirut  an  cxplanauon  of  \»h\  i: 
cannot  provide  the  certification  set  out  below   The  certification  or  explanation  will  be  considered  m 
connection  with  the  department  or  agency's  determination  whether  to  enter  into  this  transaction  However 
failurtrof  the  prospective  primary  partiapant  to  furmsh  a  certification  or  an  cxplanauon  shall  disqua]if>  such 
person  fix>m  participation  in  this  transaction. 

The  certification  in  this  clause  is  a  material  represcntauon  of  fact  upon  which  reliance  was  placed  w  hen  Lhe 
department  or  agency  determined  to  enter  into  this  transacuon  Lf  it  is  later  determined  that  the  prospective 
primary  participant  knowingly  rendered  an  erroiteous  certification,  m  addition  to  other  remedies  a\  aiiabk  to 
the  Federal  Government,  the  department  or  agency  may  terminate  this  transaction  for  cause  or  default 
The  prospective  primary  participant  shall  provide  immediate  written  noucc  to  the  department  or  ageno  t: 
which  this  proposal  is  submitted  if  at  any  time  the  prospccuve  primary  participant  learns  that  iti  cenificati  r 
was  erroneous  when  submitted  or  has  beconte  erroneous  b>  reason  of  changed  aroimstances 
The  terms  covered  transaction,  debarred,  suspended,  ineligible,  lower  uer  covered  Lransacuon  pan!;if>an; 
person,  primary  covered  transaction,  priitcipal,  proposal,  and  voluntarily  excluded,  ai  used  ir  this  ciausc 
have  the  meanings  set  out  in  the  Definiuons  and  Coverage  sections  of  the  rules  implementjng  Exe^at!\e 
Order  12549  You  may  contact  the  department  or  agency  to  which  this  proposal  is  being  subrrutiea  for 
assistance  in  obtaining  a  copy  of  those  regulations 

The  prospective  primary  partiapant  agrees  by  submitting  this  proposal  that  should  the  proposcc  an  crcc 
transaction  be  entered  into,  it  shall  not  knowingly  enter  into  an>  lower  uer  covered  Lransacuon  uish  a  perscn 
who  is  proposed  for  debarment  under  48  CFR  part  9,  subpart  9  4,  debarred,  suspended,  declared  ineligible  or 
voluntanly  excluded  fit)m  participation  m  this  covered  transacuon,  unless  authorized  b>  lhe  depanmeni  or 
agency  entering  into  this  transaction 

The  prospective  primary  participant  ftirther  agrees  by  submitung  this  proposal  that  it  will  include  the  clause 
titled  "Certification  Regarding  Debarment,  Suspension,  Incligibilitv  and  Voiuntar>  Exclusion-Lower  Tier 
Covered  Transaction,"  provided  b>  the  department  or  agency  cntcnng  into  this  covered  transaction  without 
modification,  in  all  lower  tier  covered  transactions  and  in  all  sohcitauons  for  lower  uer  covered  transacuoni 
A  participant  in  a  covered  transaction  may  rely  upon  a  certificauon  of  a  prospective  parucipani  ir.  a  loue;  uc; 
covered  transaction  that  it  is  not  proposed  for  debarment  under  48  CFR  part  9  subpart  9  4  debarred 
suspended,  inehgible,  or  voluntarily  excluded  ftxim  the  covered  transaction,  unless  ii  k.nov*s  that  the 
certification  is  erroneous  A  participant  may  decide  the  method  and  frcquencv  bv  which  ii  determines  ihe 
ehgibility  of  its  principals  Each  participant  may,  but  is  not  required  to  check  the  List  of  Panics  Exciud&j 
from  Federal  Procurement  and  Nor^)rocurcment  Programs 

Nothing  contained  in  the  foregoing  shall  be  construed  to  require  establishment  of  a  sv  stem  of  recoras  ir  ojae: 
to  render  in  good  faith  the  certification  required  by  this  clause  The  knowledge  and  informauon  of  a 
participant  is  not  reqmred  to  exceed  that  which  is  normally  possessed  bv  a  prudent  person  in  the  ord!nar% 
course  of  business  dealings 

Except  for  transactions  authorized  under  paragraph  6  of  these  instrucuons,  if  a  parucipani  in  a  cx^v  ered 
transaction  knowingly  enters  into  a  lower  tier  covered  transacuon  with  a  person  who  is  proposed  for 
debarment  under  48  CFR  part  9,  sul^jart  9.4,  suspended,  debarred,  ineligible,  or  volunianh  excluded  from 
participation  in  this  transaction,  in  addition  to  other  remedies  available  to  the  Federal  Govemroeni,  the 
department  or  agency  may  terminate  this  transaction  for  cause  or  default 


!     !     itt 


FffitT.t!     Rf'isit'r 


fl9/Frid.      \^'V    n    noB 'N',  ,Mf  ms 


CERTIFICATION  RFC 4p!M\v:  n-HARMFV!    Nr>PFNS10N   A'sD 

(yj-HEP  >^;  M>t  iN^;t';;  :\\  ma  riFRN^-PRiM-xRV  (/ox'Frfd  transactions 

(1)  The  pruapcciivc  pf;;;;.!--.  p^u';.  :;i.i:,'  .r^Mics  '■■  snc  bcs!  ->t  its  knouicdt'e  .iiid  belief,  tfiat  it  and  its  pnncipais 

(a)  *>'■.•    i-  (  '.rr-vi-.M!!'.  ,Jrt\it'!-»,;    ^usfKiHlcd   profxtscd  ten  dcbanncn!.  declared  ineligible,  or  voluntanU 
excluded  tn   if'A  hrdcrai  dcpanmcrii  or  Hj^cno 

(b)  H,H\r  !!><!  v<,!!h.:i  ..i  ihrt'e-vcar  fxruxj  preceding  this  propos.il  been  convicted  of  or  had  a  civil  judgment 

•■luk-rrd  .(»',.iip.,st  !hcni  tt-.;  .unitni<isic>n  of  fraud  or  a  cnmiaal  offense  in  connection  with  obtaining. 

iMcmptaik:  U'  .-^lain  or  pcrtornung  a  public  iF-cdcral.  State  or  locaJi  transaction  or  contract  under  a 
iHihii    ;rans.Ki!oi>.   Moiatiun  ot  Fedcnii  or  State  antitnixt  statutcii  or  commission  of  cmbc/^.lcmcnt,  theft, 
•  -^kjcr^    hf)rx-r\    talsifiL.iih'n  or  JcstnKiion  of  records,  making  false  statements,  or  rcctmng  stolen 

pr'1fK.T!\ 

(c)  ^r^  ;K>t  incvni.H  siidKicd  ^'r   t   t!hcr\*ise  .nnurialh  or  civiih  charged  bv  a  governmental  enlitv 
thedc  I!    ^{.ik-    '  .  .^  ,ii    '.vpfi  loniniivsion  oi  .uiv  of  the  otTenses  enumerated  in  paragraph  ( 1  Mb)  of  this 

CCr'itua'u-r     uk" 

(d)  Ha%f  :ii"  ■■'.;HU':   i  ;i;f.-t-  ^ca-  jM-rbni  prcvedifig  ihis  appii^iiKiaproposaJ  had  one  or  more  public 

Iranvt. 'I'^ns    '  :-di.o,i.    "^i.nc   >r  ':.*..{!•  icrniiiuied  for  cause  or  default 

(2)  «'^  'icrc  ;!ic  pf^-4i<-.  i,.c  p,';:;ur'.  p..ink  i;\ir.;  o.  unable  U'  .cnd\  to  ans  of  the  statements  in  this  certification, 
such  prospective  p-uTi..  ;p...oi;  Nt„i;"  .ic.iv';  >.:'.  e\piaru!ion  ro  ;his  prop«:>s.il. 


Signature/ Authorized  Certifying  OfficiaJ 


T\p»x!  Name  And  Title 


ApplicantA>ganization 


Date  tinned 
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49  CFR  Pan  29  -  Appendix  B 

CERTIFICATION  REGARDING  DEBARMENT.  SUSPENSION    IN-ELIGIBILIT^  AND 
VOLUNTARY  EXCLUSION  -  LOWER  TIER  COVERED  TR.ANSACT10SS 


Instructions  for  Certification 


2'^'^^' 


B>  signing  and  submitting  this  proposal,  the  prospective  lower  tjer  participant  is  providing  the  pcnifi-a-ior 

set  out  below 

The  certification  in  this  clause  is  a  material  representauon  of  fact  upon  which  reliance  was  placed  when  this 

transaction  was  entered  into    If  it  is  later  determined  that  the  prospecuvc  lower  ucr  participant  knowing^iv 

rendered  an  erroneous  certification,  m  addiuon  to  other  remedies  available  to  the  Federal  Government  the 

department  or  agency  with  which  this  iransaclJon  originated  may  pursue  available  remedies  including 

suspension  and/or  debarment 

The  prospective  lower  tier  participant  shall  provide  immediate  written  nouce  to  the  person  lo  which  tnis 

proposal  is  submitted  if  at  any  Ume  the  prospective  lower  uer  participant  learns  thai  its  certificatjon  v. as 

erroneous  when  submitted  or  had  become  erroneous  by  reason  of  changed  circumstances 

The  terms  covered  transaction,  debarred,  suspended,  ineligible,  lower  uer  covered  transaaior^  partjcipanu 

person,  pnmary  covered  transaction,  pnnapal,  proposal,  and  voluntanlv  excluded,  as  used  m  this  clause. 

have  the  meaning  set  out  in  the  Dcfimtions  and  Coverage  secuons  of  rules  implementing  Executive  Order 

12549  You  may  contact  the  person  to  which  this  proposal  is  submined  for  assistance  in  obtaining  a  copv  of 

those  regulations 

The  prospective  lower  tier  participant  agrees  by  submitting  this  proposal  that,  should  the  proposed  ^xy\crec 

transacuon  be  entered  into,  it  shall  not  knowingly  enter  into  an>  lower  uer  covered  uansaction  with  a  perv  n 

who  is  proposed  for  debarment  under  48  CFR  part  9.  subpart  9  4,  debarred,  suspended  declared  melipbk  or 

voluntanly  excluded  from  participation  m  this  covered  transacuon,  unless  authonzed  b>  the  department  o: 

agency  with  which  this  transaction  onginated 

The  prospective  lower  tier  participant  fiirther  agrees  b\  submitting  this  proposal  thai  if  will  include  this 

clause  titled  "Certification  Regarding  E>ebannent,  Su^scnsion,  Ineligibilitv  and  Voluntarv  Exclusion-Lower 

Tier  Covered  Transaction,"  without  modificauon,  m  all  lower  uer  covered  u-ansacuons  ana  in  all  soliciiatioro 

for  lower  tier  covered  transactions. 

A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  participant  in  a  iowei    ,c 

covered  transaction  that  it  is  not  proposed  for  debarment  under  48  CFR  pan  9  subpart  9  4  debarred 

suspended,  ineligible,  or  voluntarily  excluded  fix>m  covered  uimsacuons.  unless  it  know^  that  the  ccruficauor 

IS  erroneous.  A  participant  may  decide  the  ntethod  and  frequency  by  which  it  determines  the  eligibihn  of  is 

pnnapals.  Each  participant  may,  but  is  not  required  to,  check  the  List  of  Parties  Excluded  from  Federal 

Procurement  and  Nonprocurcment  Programs 

Nothing  contained  in  the  foregoing  shall  be  construed  to  require  establishment  of  a  svstcm  of  rcsccrd*  in  orac^ 

to  render  in  good  faith  the  certification  required  by  this  clause  The  knowledge  and  informauon  of  a 

participant  is  not  required  to  exceed  that  which  is  normally  possessed  by  a  prudent  person  m  the  ordinary 

course  of  business  dealings 

Except  for  transactions  authorized  under  paragraph  5  of  these  insirucuons.  if  a  participant  in  a  cvvewc 

transaction  knowingly  enters  into  a  lower  tier  covered  transacuon  with  a  person  who  is  proposed  for 

debarment  under  48  CFR  part  9,  subpart  9  4,  suspended,  ddjarrcd,  inehgible.  or  voluntanlv  excluded  fron 

participation  in  this  transaction,  m  addition  to  other  remedies  available  to  the  Federal  Govermr^cni  the 

department  or  agency  with  which  this  transacuon  onginated  may  pursue  available  remedies  including 

suspension  and/or  debarment. 


f.'.ict.ii    Kt'ijistfr     Vol.  63,  No.  89/Fridav     Mh.    h     ! ')Ma    \f!!  ps 


.  luiii  :,   ^]■i  IN  Pt  (,ARI>1N(,  DFHARMFVr,  Sl'SPENSION.  INELIGIBILITi-  AND 
VULl  N"'  -XH>  i  \i  I  !  -^H  )N  -!  OWHR  TIFR  COVERED  TRANSACTIONS 

(1)  :  Tic  pfn\jxx!ivc  i.  ucr  ucr  fvinKip.in!  .criifics,  t>N  submiision  of  this  proposal,  thai  neither  it  nor  its 
:ir:ii^  i}X);s  is  prrsffu ;\  Jc+i.urrd  su.spendcd  proposed  for  debarment,  declared  ineligible,  or  voluntanly 
,:\Judcd  If  HI,  :xiri),!fi,tfi.>n  m  ihis  tr;m.saction  b\  in\  Federal  dcpanmcnt  or  agencv. 

(2)  ^*«  'icrr  t.'if  prosjio  rur  iowrr  iicr  pirtiLip;in!  is  unable  to  cxriifv  to  anv  of  the  statements  m  this  certification. 

MK  fs  prnsf-w-t  i!'.;-  D-tniupunt  shaJi  attach  .in  explanation  to  this  proposal 


SiKi\.it!:rr,  AiiUh^cTd  '  ctui\\:\^  ijllicial 


Ivpcd  Name  and  Title 


A  pplicant'Org.ini7ation 


Date  Signed 
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49  CFR  Pan  29  -  Appcndw  C 
CERTIFICATION  REGARDING  DRUG-FREE  WORKPLACE  REQUIREMENTS 
Iimructions  for  Certification 

1  By  signing  and/or  submitting  this  application  or  grant  agreancni,  the  granux  is  providing  ihc  ceruficauon 
set  out  below 

2  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  is  placed  when  the 
agency  awards  the  grant.  If  it  is  later  determined  that  the  grantee  knowingly  rendered  a  false  ccrtificatjon  or 
otherwise  violates  the  requirements  of  the  Drug-Free  Workplace  Act  the  agency,  in  addiuon  tc  any  other 
remedies  available  to  the  Federal  Government,  may  take  action  authonzcd  under  the  Drug-Free  W  orkplact 
Act 

3  For  grantees  other  than  individuals.  Alternate  I  appbes 

4  For  grantees  who  are  individuals.  Alternate  II  applies 

5  Wottplaces  under  grants,  for  graatees  other  than  individuals,  need  not  be  identified  on  the  certificauon  If 
known,  they  may  be  identified  in  the  grant  applicabon  If  the  grantee  does  not  identify  the  workplaces  ai  the 
time  of  application,  or  upon  award,  if  there  is  no  application,  the  grantee  must  kee^  the  idenury  of  the 
workplacc(s)  on  file  in  its  office  and  make  the  information  available  for  Federal  inspection  Failure  tc  idcnufv 
all  known  workplaces  constitutes  a  violation  of  the  grantee's  drug-free  workplace  requirements 

6  Workplace  identifications  must  include  the  actual  address  of  buildmgs  (or  parts  of  buildings)  or  other  sucj 
where  work  under  the  grant  takes  place  Categorical  descnpbons  may  be  used  {eg   all  vehicles  of  a  ma^s 
transit  authority  or  State  highway  department  while  in  c^jerauon.  State  employees  in  each  local 
unemployment  c^cc,  performers  m  concert  halls  or  radio  studios) 

7  If  the  workplace  identified  to  the  agency  changes  dunng  the  performance  of  the  grant  the  grantee  shall 
inform  the  agency  of  the  change(s),  if  it  previously  identified  the  workplaces  in  question  (sec  paragraph  fuc 

8  Defimtions  of  terms  in  the  Nonprocureroent  Suspension  and  Debarment  common  rule  and  Drug-Fnce 
Workplace  common  rule  apply  to  this  certificauon  Grantees'  attenuon  is  called,  in  partjcuia;  to  the 
following  definitions  fiom  these  rules 

Controlled  substance  means  a  controlled  substance  m  Schedules  I  through  V  of  the  Controlled 
Substances  Aa  (2 1  US  C  8 1 2)  and  as  ftuther  defined  by  regulation  (2 1  CFR  1 108  !  1  through 
1308  15), 

Convicuon  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposiUon  of  scntcrKt  or 
both,  by  any  judicial  body  charged  with  the  responsibility  to  determine  violauons  of  the  Federal  or  State 
criminal  drug  statutes. 

Criminal  drug  statute  means  a  Federal  or  non-Federal  criminal  statute  invohing  the  manufacture 
distribution,  dispensing,  use.  or  possession  of  any  controlled  substance. 

Employee  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant 
including  (i)  All  direct  charge  employees;  (ii)  Ail  indirect  charge  employees  unless  their  impact  or 
involvement  is  insignificant  to  the  performance  of  the  grant,  and,  (ni)  Temporary  personnel  and 
consultants  who  arc  directly  engaged  in  the  performance  of  work  under  the  grant  and  who  arc  on  the 
grantee's  payroll  This  dcfiniuon  does  not  include  workers  not  on  the  payroll  of  the  grantee  ic  g., 
volunteers,  even  if  used  to  meet  a  matching  requirement,  consultants  or  independent  contractors  not  on 
the  grantee's  payroll,  or  employees  of  subrecipients  or  subcontractors  m  covered  workplaces  i 
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AijCiiMtg 


lOr-M 


the!    I  'i.iil  ;ndl\ldli.lls) 


B 


:  •»/  cr  iiitrc    cri.hcs  tfui  it  ^'.11    'f  ■•*!.!  .oniinuc  to  pfinidc  a  dm^-frce  uorkplace  bv 

(a;      :■' ihiishiaK  <  staicmcn!  !\o(i!\ink:  cniplmeci.  ttvit  the  unlauful  iiunufacturt,  disinbution.  dispensing, 
:>.>\sfvsioi;    >!   ;s<-  oi  1    ontnniKl  subvuncc  is  pmhibiicd  in  the  grantee's  workplace  and  spccifVing  the 
u  lions  !h,u  v*ili  he  taken  iig;iin5i  empiovccs  for  violation  of  such  prohibiuon 
(b)     Es!.ihlishin>;  a:i  .Mii^oing  dnik^-frce  awareness  program  to  inform  employees  about-- 

(1)  !  he  vUngcrs  .)(  drug  abase  m  tfyr  wT)rkplace 

(2)  Vhc  grantee  s  jmlio  of  tTt,iinLtining  a  drug-free  worlcpiacc. 

(3)  Vfu  available  dnm  ^oiiaseling,  rehabilitation,  and  cmpiovce  assistance  programs,  arxl 

(4  ihe  fx-twJties  th.ii  iiuw  be  iniptried  upon  emploNces  for  drug  abuse  violauons  occumng  in  the 

v*i>fVpl,k.e 
(C)      v<.ak!ni^   t  i  'ttjuircineni  th.it  e.iLh  enipkrvee  to  be  engaged  m  the  performance  of  the  grant  be  given  a 

i>|n    -it  the-  vtaicinciit  r«]uircd  bv  paragraph  sai. 
'd       NotitMtu'.  'he  rmpto\re  ni  the  statement  required  bv  paragraph  'a")  that,  as  a  condition  of  cmplovmcnf 
undc!  ttK  t;!;»ni    ihc  ctnplovce  v*il!  - 
(i  \hide  b>  ifie  terms  M  the  slaicrnent,  axxi 

(2)        '^  •<!!"•  the  cmpl.ner  .n  writing  of  his  or  her  amviction  for  a  violation  of  a  cnminaJ  drug  statute 
"v^urntii.'  m  the  v*urkpia<.e  no  later  than  five  calendar  davs  lifter  such  conviction, 

(e)  '-•(.tviiiK  the  a^cntv  lu  \*niing,  v*i!hin  ten  calendar  davs  aflcr  receiving  notice  under  paragraph  (dK2) 
•;    ni  u)  rmplt'vee   >t  i>(herv»ise  rrxeiving  actual  notice  of  such  conviction   Emplovcrs  of  convicted 
-iipu'vccs  tmiM  prtnide  notice   including  position  title,  to  cverv  grant  officer  or  other  designee  on 
.vtu»sc  ttf aiK  Kiivitv  ifve  .onvicied  empktsee  v^as  wording,  unless  the  Federal  agency  has  designated  a 

cntfil  :)>>'.:!!  lor  (Ik  teveijM  of  such  notices   .Notice  shall  include  the  idcnlificauon  numbert.s_)  of  each 
tltcxtrtJ  i;r:t,nt, 

(f)  I  ikiiu;  ific   '(  tfve  foU.ni.!n)i  .ictsnns  -vvithm  'i' calendar  diivs  of  m.ei\ing  notice  urwicr  paragraph  fdK2), 

MiUtt  irsjx-t  I  'li  iiv.  :-mpi. n-r  utic  \s  >->  _r>nvKle»J 

(1)  ;  un:>c  tppnipiiatc  jx-tMinnei  Ktion  agaiasi  suvh  an  empiovce,  up  to  ar>d  including  termination. 
i>nsisk-n(  v*ith  ittc  mjuirenK-nts  of  the  Rehabilitation  \^t  of  PJ"'V  as  amended,  or 

(2)  ►^.->jmru,)i  sin.h  cmpioNce  to  partKifiaie  satisfadonlv  m  a  drug  abuse  assistance  or  rehabilitation 

.  f>j^[  uv,  apv^iruval  for  vui.ti  fHirp<»es  bN  a  Federal   State   or  local  health,  lav*  enforcement,  or 
>(tR"r    ippriip(i,iic  ageiKv 

(g)  \<.ikir!»',  .(  <  i.nJ  taif.h  t-t!,>r-t  •■■■  .ontiiiiK-  t;    riwint.ii.i  i  dni^-^irrc  ^^orkplacc  through  implcrrKntation  of 

i.,1'     -'  and  ■! 

fK-  v[\.ii.t-  priivulcii  txriou  ttK  vitcis)  f-.ir  the  px'rformance  of  v^ork  done  in 


;i,t;ai;f  ipts-, 


The 
connection 


tic  -.rxx  ; 


H" 


Place  "if  "■'rf"-r-ii.«n.:r-  ■'^tnYt  iildress,  city,  owmtv    sT,itf    .'ip  axle' 


Check  [  )  i! 


'f  k ;'!,  1.,  (■ 


■!  !ucn!i;u-*i  'icrc 
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(a) 


(b) 


The  grantee  certifies  that,  as  a  condiuon  of  the  grant  he  or  she  will  not  engage  in  the  uniav*ful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant. 

If  convicted  of  a  criminal  drug  offense  resulting  from  a  violauon  occumng  dunng  the  conduct  of  anv 
grant  activity,  he  or  she  will  report  the  conviction,  in  wnung.  within  10  calendar  davs  of  the  conv  icuo 
to  every  gram  officer  or  other  desigitee,  unless  the  Federal  agencv  designates  a  central  point  for  the 
receipt  of  such  notices  When  notice  is  made  to  such  a  central  point,  it  shall  include  the  idcnuficauon 
number(s)  of  each  affected  grant 


Signatxirc/Authonzed  Certifying  Official 


Typed  Name  and  Title 


Applicant/Orgamzation 


Date  Signed 


(FR  Doc,  98-1  !  "'*  F.i'-d  >   "•-9h,  8  4''.  ami 
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DEPARTMENT  OF  TRANs^ 


p '  A  'ir>N 


Surtace  Transportation  Board 
[STB  Ex  P«rt«  No.  575] 

R,'.  fw     f  Rail  Access  and 
Compelilion  Is5u*»". 

AQENCY:  Surfai.o  .  .(i...-.portation  Board. 

DOT. 

ACTION:  Convening  of  conference. 

summary:  a  conference  will  be  held  on 
May  21.  1998.  to  address  certain  issues 
related  to  rail  access  and  competition. 
DATES:  May  21.  1998 
AOOI^ESSES:  Federal  Regulatory  Energy 
Commission.  888  First  Street.  N.E.. 
Washington.  H  ( ' 

F0«  FURTHCR  INFORMATION  CONTACT: 
Administrative  Law  Judge  [acob 
Leventhal.  (202)  219-2538  or  Joseph  H. 
Dettmar,  (202)  565-1600  |TDD  for  the 
hearing  impaired;  (202)  585-1695.1 
SUPPIAKNTARY  INFORMATKM:  On  April 
17.  1998.  the  Surface  Transportation 
Board  issued  a  decision  addressing 
issues  that  had  been  raised  concerning 
rail  access  and  competition  in  today's 
railroad  industry.  Ainong  other  things, 
the  decision  directed  railroads  to  meet 
with  shippers,  under  the  supervision  of 
an  Administrative  Law  judge,  to  discuss 
issues  relating  to  "revenue  adequacy  " 
and   "competitive  access."  An  initial 
conference  was  held  on  April  28,  1998. 
A  further  conference  will  oe  held  on 
May  21.  1998,  in  a  hearing  room  at  the 
Federal  Energy  Regulatory  Commission, 
M8  First  Street  ME..  Washington.  DC. 

Decided.  May  4.  1998. 
By  the  Board.  Jacob  Leventhal. 
Admtnistrative  Law  |udge. 

VarvM  A.  Wi1Iiam«. 

Secretary 

(PR  Doc.  9d-t2166  Filed  5-7-98:  8:45  am) 


DfcPARTMENr  ,:n    fM  ANSf^  >R  ^  A  IK)N 
Sur*,ii  f>   ' 'ansp^iftatiop  a.uird 

Wiv,(>nsin  Centfrii  v  td    and  (-ok  Vaiiey 
A  W«sterT^  Lid      JokM  Heh.x:..ation 
^'f')|«<:t  FtrtmptiDO      tr<  ^  wm)  [)u  Lac. 
*V! 

Wisconsin  Central  Ltd.  (WCL)  and 
Fox  Valley  k  Western  Ltd.  (FVW)  have 
jointly  filed  a  notice  of  exemption  under 
49  CFR  1 180.2(d)(5)  to  enter  into  a 
project  to  relocate  lines  of  railroad  in 
Fond  Du  Uc.  WI.  Both  WCL  and  FVW 
are  Class  II  railroads  commonly 
controlled  by  Wisconsin  Central 
Transportation  Company.  The 


transaction  was  expocted  to  tie 
consummated  on  or  shortly  af^er  April 
16,  1998.  the  effective  date  of  the 
exemption 

WCL  and  FVW  own  and  operate 
parallel  lines  of  railroad  through  Fond 
Du  Lac,  WI.  The  joint  relocation  will 
reroute  operations  from,  and  allow 
removal  of.  duplicative  rail  lines.  Under 
the  joint  project,  WCL  and  FVW  agree 
to  the  following  transactions:  (1)  WCL 
will  abandon  its  line  of  railroad  on  FVW 
Line  One  between  MP-1 75.85  near 
Dixie  and  Morris  Street  and  MP-1 78.40 
north  of  Scott  Street,  a  distance  of 
approximately  2.55  miles,  and  will  also 
abandon  its  line  of  railroad  on  FVW 
Line  Two  between  MP-145.58  neeir 
Guinette  and  Woodlawn  Avenues  and 
MP-146.24  north  of  Ninth  Street  where 
it  connects  with  FVW  Line  One.  a 
distance  of  approximately  .66  miles,  all 
in  Fond  Du  Lac,  WI;  (2)  FVW  will 
construct  a  connecting  track  of 
approximately  2,430  feet  in  length 
between  the  WCL  Line  and  FVW  Line 
Two  in  the  vicinity  of  Morris  and  Dixie 
Streets:  >  and  (3)  WCL  will  grant  FVW 
trackage  rights  over  the  WCL  Line 
between  MP-154.87  at  Chxie  and 
Farwell  Streets  and  MP-157.24  north  of 
Scott  Street,  a  distance  of  2.37  miles. 

The  proposed  joint  relocation  project 
will  simplify  rail  operations.  The  notice 
states  that  no  shippers  will  be  adversely 
affected  by  these  relocations  jt  lose 
access  to  any  rail  service  cun>»!. ■ 
provided  by  WCL  or  FVW  It  ai-.<  stji^- 
that  Stock  Lumber,  Inc..  located  at  MP- 
177.78  on  FVW  Line  One,  will  continue 
to  receire  rail  service  via  trackage  that 
FVW  is  contractually  bound  to  retain 
af\er  the  joint  relocation  project  is 
completed. 

The  Board  will  exercise  jurisdiction 
over  the  abandonment  or  construction 
components  of  a  relocation  project,  and 
require  separate  approval  or  exemption, 
only  where  the  removal  of  track  alTects 
service  to  shippters  or  the  construction 
of  new  track  involves  expansion  into 
new  territory.  See  City  of  Detroit  v. 
Canadian  National  Ry.  Co..  et  aJ..9 
LC.C.2d  1208  (1993),  affd  sub  nom., 
Detroit/Wayne  County  Port  Authority  v. 
ICC.  59  F.3d  1314  (DC.  Cir.  1995).  Lme 
relocation  projects  may  embrace 
trackage  rights  transactions  such  as  the 
one  involved  here.  See  D.T.&I.R. — 
Trackage  Rights.  363  LC.C.  878  (1981). 
Under  these  standards,  the  incidental 
abandonment,  construction,  and 
trackage  rights  components  require  no 
separate  approval  or  exemption  when 
the  relocation  project,  as  here,  will  not 


'  ThU  will  conuBct  FVW  Una  Two  with  the  WCL 
line.  FVW  Lin*  On*  is  alnady  connacted  to  th* 
WCL  Una. 


disrupt  service  to  shippers  and  ttius 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5). 

As  a  condition  to  thLs  exmnption  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co— Trackage  Rights — BN, 
354  ICC.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry  .  Inc — IjKise  and 
Operate.  360  LC  C  653  (19H0) 

If  the  notice  contains  falsi*  iir 
misleading  information,  the  evHinptuui 
is  void  ab  initio.  Petitions  to  rt^xnkc  the 
exemption  under  49  US  C   liiSOJid 
may  be  filed  at  any  time.  The  fiims  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

.\n  original  and  10  copies  of  all 
pleadings,  refemng  to  STB  Finance 
Docket  No.  33583,  must  \n<  filed  with 
the  Surface  Transportation  Board.  Offn  e 
of  the  Secretary,  Case  (x)ntrul  I'nit,  m25 
K  Strwt.  N  W.,  Washington,  LX;  20423- 
0001    In  addition,  a  copy  of  each 
pleading  must  be  served  on;  Michael  J. 
Barron,  Esq.   Wis<:()nsin  Central  Ltd  and 
Fox  Valley  A  Western  Ltd.,  6250  North 
River  R£^ad.  Suite  9000.  Rosernon!   IL 
6001H 

DecidHci  Mrf)  4  wya 

By  the  Board,  David  M  Koaschnik. 

\  emon  A    William*. 

Secretary 

'FR  rVx    ^H'.mn  Filed  5-7-98:  8:45  am) 
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DEPARTMEhfr  OF  TME  TREASURY 

Submission  to  OMB  for  R9vi«w; 
Con>rn0nt  Request 

April  30   !  ■'■I'i 

The  Depdrtineiu  of  Fpeasurv  .na<; 
submitted  the  foUowmg  public 
information  cnllwlion  requiremeiitU!  to 
OMB  for  review  and  clearance  under  tne 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13   Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasurv  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  O.MB  reviewer  listed 
and  to  the  Treasurv-  Depariinent 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  LX.  20220 
DATES:  Written  comments  should  be 
received  on  or  before  June  H   IWR  to  be 
assured  of  consideration 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-0056. 
FofiTJ  Number  !R.S  Forms  1021  and 
872-C. 
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Type  of  Review:  Revision. 

Titlf  .Application  for  Recognition  of 
Exemption  Under  Section  .=)01lr:)(3i  of 
the  Interna!  Revenue  Code  (1023):  and 
Consent  Fixing  Period  of  Limitation 
Upon  Assessment  of  Tax  Under  Se{:tK)n 
4940  of  the  Internal  Revenue  Code  (872- 
C) 


Description:  Form  1023  is  filed  by 
applicants  seeking  Federal  income  tax 
exemption  as  organizations  prescribed 
in  section  501(c)(3).  IRS  uses  the 

information  to  determine  if  the 
applicant  is  exempt  and  whether  the 
applicant  is  a  private  foundation.  Form 


1023  Parts  i  to  IV 
1023  ScheOule  A  , 
1 023  ScheOule  B  , 
1 023  Schedule  C  , 
1023  Schedule  D  , 
1023  Schedule  E  , 
'  023  Schedule  F  , 
1 023  Schedule  G 
1023  Schedule  H  , 
1023  Schedule  I  ., 
872-C        


87-C  extends  the  statute  of  Umitations 
for  assessing  tax  under  4940, 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  29,409. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Form 


RecordKeeoing 


Learning  about  the 
law  Of  the  lorm 


55  hr 
7hr., 
4  hr., 
5hr, 
4  hr., 
9  hr., 
2hr., 
2hf., 
1  hr.. 
3hr., 
1  hr.. 


.,  43  min 
1 0  rTiin  . 
47  min  . 
1  min  ... 
4  mm  ,,. 
20  min  . 
39  mm  . 
38  min  . 
55  min  . 
35  min  . 
26  min  . 


5  hr„  1  min  . 

Omln  

30  mki  

35  min  

42  min  

1  hr..  5  min  . 

2  hr.,  53  min 

0  min  

42  min  

0  min  

24  min  „ 


Prepanng,  and  send- 
ing the  lorm  to  the 
IRS 


8  hr..  7  fr 
7  min 

36  min 
43  min 
47  min 

1  hr,,  17 
3hr.,  3rT 

2  min 
46  min 
4  min 
26  min. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting 
Recordkeeping  Burden  2,069,527  hours 

OMB  Number  1545-0170. 

Form  Number:  IRS  Form  446fi 

Type  of  Review  Extension 

Title  Corporation  Application  for 
Quick  Refund  of  Overpayment  of 
Estimated  Tax, 

Description   Form  4466  is  used  by  a 
corporation  to  file  for  an  adiustment 
(quick  refund)  of  overpayment  of 
estimated  income  tax  for  the  tax  year. 
This  information  is  used  to  process  the 
claim,  so  the  refund  can  he  issued 

Respondents  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  16,125. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 3  hr..  35  min. 
Learning  anout  the  law  or  the  form — IR 

min. 
Preparing  and  sending  the  form  to  the 

IRS— 22  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting- 
Recordkeeping  Burd-?n.  68,693  hours 

OMB  Number:  1545-0219. 

Form  Number  IRS  Form  5884 

Tvpe  ot  Revievi    Revision 

Title:  VVork  Opportunity  Credit. 

Description  Internal  Revenue  Code 
(IRC)  section  38(b)(2)  allows  a  credit 
against  income  tax  to  employers  hiring 
individuals  from  certain  targeted  groups 
such  as  welfare  recipients,  etc.  The 
employer  uses  Form  5884  to  figure  the 
credit.  IRS  uses  the  information  on  the 
form  to  verifv'  that  the  correct  amount  of 
credit  was  claimed. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit 


Estimated  Number  of  Respondents/ 
Rernrdkeepers  H5. 000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 6  hr.,  28  min. 
[.earning  about  the  law  or  the  form — 53 

mm. 
Preparing  and  sending  Uie  form  to  the 

IRS— 1  hr.,  1  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  713,150  hours. 

OMB  Nu  m6erl545-0231. 

Form  Number  IRS  Form  6478. 

Tvpe  of  Review  Extension 

Title:  Credit  for  .■\Jcohol  Used  as  Fuel. 

Description  Internal  Revenue  Code 
(IRC)  sec:tion  38(b)(3)  allows  a 
nonrefundable  income  tax  credit  for 
businesses  that  sell  or  use  alcohol. 
Small  ethanol  producers  also  receive  a 
nonrefundable  credit  for  production  of 
qualified  ethano!  Form  6478  is  used  to 
figure  the  credits 

Respondents:  Business  or  other'for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers  .5.600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 11  hr.,  43  min. 
Learning  about  the  law  or  the  form — 34 

mm. 
Prepanng  the  form— 1  hr.,  43  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 16  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden  79,912  hours, 

OMB  Number  1545-0687 

Form  Number:  IRS  Form  99(V-T, 

Type  of  Rexiew  Revision 

Title:  Exempt  Organization  Business 
Income  Tax  Return. 


Description:  Form  990-T  is  needed  to 
compute  the  section  511  tax  on 
unrelated  business  income  of  a 
charitable  organization.  IRS  uses  the 
information  to  enforce  the  tax. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  37,103. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping — 65  hr..  3  min. 
Learning  about  the  law  or  the  form — 24 

hr,.  23  min. 
Preparing  the  form — 40  hr,,  29  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 4  hr..  1  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,969,947  hours. 

OMB  Number:  1545-0984 

Form  Number:  IRS  Form  8586. 

Type  of  Review:  Revision. 

Title:  Low-Income  Housing  Credit. 

Description:  The  Tax  Reform  Act  of 
1986  (Code  section  42)  f)ermits  owmers 
of  residential  rental  projects  providing 
low-income  housing  to  claim  a  credit 
against  income  tax  for  part  of  the  cost 
of  constructing  or  rehabilitating  such 
low-income  housing,  Form  8586  is  used 
by  taxpayers  to  compute  the  credit  and 
by  IRS  to  verify  that  the  correct  credit 
has  been  claimed. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit 

Estimated  Numt>er  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 7  hr.,  25  min. 
Learning  about  the  law  or  the  form — 1 
hr,,  32  min. 
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Preparing  the  form — 3  hr,  35  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 32  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  653.000  hours. 

OMB  Number:  1545-1593. 

form  Number:  IRS  Form  1041-QFT. 

Type  of  Review:  Extension. 

Title:  U.S.  Income  Tax  Return  for 
Qualified  Funeral  Trusts. 

Description:  Internal  Revenue  Code 
(IRC)  section  685  allows  the  trustee  of 
a  qualified  funeral  trust  to  elect  to  report 
and  pay  the  tax  for  the  trust.  Data  is 
used  to  determine  that  the  trustee  filed 
the  proper  return  and  paid  the  correct 
tax. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  15.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 9  hr.,  5  min. 
Learning  aoout  the  law  or  the  form — 1 

hr..  26  min. 
Preparing  the  form — 3  hr..  31  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 32  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  218.550  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571.  1111  Constitution  Avenue 
NW..  Washington  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-12213  Filed  5-7-98;  8:45  am) 
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DEPAR^^MFNT  Of  THF  TREASURY 


n  Review; 


April  27.  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue  NW..  Washington  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  June  8,  1998  to  be 
assured  of  consideration 

Internal  Kcvfriuf  S^t-vuc  iIRS) 

OMB  Number:  1545-0115. 

Form  Number:  IRS  Form  1099-MISC. 

Type  of  Review:  Extension. 

Title:  Miscellaneous  Income. 

Description:  Form  1099-MISC  is  used 
by  payers  to  report  payments  of  $600  or 
more  of  rents,  prizes  and  awards, 
medical  and  health  care  payments, 
nonemployee  compensation,  and  crop 
insurance  proceeds.  $10  or  more  of 
royalties,  any  amount  of  fishing  boar 
proceeds,  certain  substitute  payments, 
golden  parachute  payments,  and  an 
indication  of  direct  sales  or  $5,000  or 
more. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
4.302.217. 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
16,852,933  hours. 

OMB  Number:  1545-0129. 

Form  Number:  IRS  Form  1120-POL. 

Type  of  Review:  Extension. 

Title:  U.S.  Income  Tax  Return  for 
Certain  Political  Organizations. 

Description:  Certain  political 
organizations  file  Form  1120-POL  to 
report  the  tax  imposed  by  section  527. 
The  form  is  used  to  designate  a 
principal  business  campaign  committee 
that  is  subject  to  a  lower  rate  of  tax 
under  section  527(h).  IRS  uses  Form 
1120-POL  to  determine  if  the  proper  tax 
was  paid. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,527. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 15  hr..  32  min. 
Learning  about  the  law  or  the  form — 6 

hr.,  12  min. 
Preparing  the  form — 15  hr..  6  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 2  hr..  25  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  256.185  hours. 

OMB  Number:  1545-0192. 

Form  Number:  IRS  Form  4970. 

Type  of  Review:  Extension. 

Title:  Tax  on  Accumulation 
Distribution  of  Trusts. 

Description:  Form  4970  is  used  by  a 
beneficiary  of  a  domestic  or  foreign  trust 


to  compute  the  tax  adjustment 
attributable  to  an  accumulation 
distribution.  The  form  is  used  to  verify 
whether  the  correct  tax  has  been  paid  on 
the  accumulation  distribution. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  30.000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 1  hr..  12  min. 
Learning  about  the  law  or  the  form — 16 

min. 
Preparing  the  form — 1  hr  .  Z^  imn 
Copying,  assembling,  and  sending  the 

form  to  the  IRS— 20  min. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  97.800  hours. 

OMB  Number:  1545-0196. 

Form  Number  IRS  Form  5227. 

Type  of  Review:  Extension 

Tit/e.- Split-Interest  Trust  Information 
Return. 

Description    The  data  reported  is  vised 
to  verify  that  the  beneficiaries  of  a 
charitable  remamder  trust  include  the 
correct  amounts  in  their  tax  returns,  and 
that  the  split- interest  trust  is  not  subject 
to  private  foundation  taxes 

Respondents  Business  ur  other  fur- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  53,303. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping — 46  hr.,  52  min. 
Learning  about  the  law  or  the  form — 3 

hr.,  48  min. 
Preparing  the  form — 10  hr.,  19  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS— 1  hr.,  37  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,336,768  hours. 

OMB  Number:  1545-4)582. 

Form  Number:  IRS  Form  1139. 

Type  of  Review:  Extension. 

Title:  Corporation  Application  for 
Tentative  Refund. 

Description:  Form  1139  is  filed  by 
corporations  that  expect  to  have  a  net 
operating  loss,  net  capital  loss,  or 
unused  general  business  credits  carried 
back  to  a  prior  tax  year.  IRS  uses  Form 
1139  to  determine  if  the  amount  of  the 
loss  or  unused  credits  is  reasonable 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3.000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping — 25  hr..  35  min. 
Learning  about  the  law  or  the  form — 3 
hr.,  50  min. 
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Preparing?  the  form — 9  hr.,  4  min 
Copvmg,  assembling,  and  sending  the 

form  to  the  IRS— 1  hr  .  20  mm. 

Frequency  of  Response  On  occasion 

Estimated  Total  Reporting 
Recordkeeping  Burden   119.490  hours 

OMB  Number  1545-076.3. 

Begulntion  Protect  Number:  LR-200- 
76  Final. 

Type  of  Review:  Extension. 

Title:  Qualified  Con.servation 
Contributions 

Description:  The  information  is 
necessary  to  comply  with  vanous 
substantive  requirements  of  section 
170(hj,  which  describes  situations  in 
which  a  taxpayer  is  entitled  to  an 
income  tax  deduction  for  a  charitable 
contribution  for  conservation  purposes 
of  a  partial  interest  in  real  property 

Respondents  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions,  Farms,  Federal 
Government.  State,  Local  or  Tribal 
Government 

Estimated  Number  of  Recordkeepers: 
1,000 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour.  15  minutes. 


Estimated  Total  Recordkeeping 
Burden:  1,250  hours 

OMB  Number  1545-0927 

Form  Number:  IRS  Form  8390. 

rv'peo,''flev)ew  Extension 

Title:  Information  Return  for 
determination  of  Life  Insurance 
Company  Earnings  Rate  Under  Section 
809 

Description:  Life  insurance  companies 
are  required  to  provide  data  so  the 
Secretary  of  the  Treasury^  can  compute 
the:  (1)  stock  earnings  rate  of  the  50 
largest  stock  companies;  and  (21  average 
mutual  earnings  rate.  These  factors  art- 
used  to  compute  ttie  differential 
earnings  rate  which  will  determine  the 
tax  iiabiiitv  for  mutual  insurance 
companies. 

Respondents:  Business  or  otner  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  150 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 
Recordkeeping — 56  hr..  41  min 
Learning  about  the  law  or  the  form —  ^ 

hr..  35  mm. 
Prepanng  and  sending  the  iomi  to  me 

IRS — 4  hr  ,  40  min. 


Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,738  hours, 

OMB  Number:  1545-1014. 

Form  Number:  IRS  Form  1066  and 
Schedule  Q  (Form  1066). 

Tyj>e  of  Review:  Extension. 

Title:  U.S.  Real  Estate  Mortgage 
Investment  Conduit  (REMIC)  Income 
Tax  Return  (1066);  and  Quarterly  Notice 
to  Residual  Interest  Holder  of  REMIC 
Taxable  Income  or  Net  Loss  Allocation 
(Schedule  Q). 

Description:  Form  1066  and  Schedule 
Q  Forrr,  1066)  are  used  by  a  real  estate 
mortgage  investment  conduit  (REMIC) 
to  figure  its  tax  liability  and  income  and 
other  tax-related  information  to  pass 
through  to  its  residual  holders.  IRS  uses 
the  information  to  determine  the  correct 
tax  liability  of  the  REMIC  and  its 
residual  holders. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,917. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping    ™,. 

Learning  atxx/t  the  law  or  the  form  

Prepanng  the  torm   

Copying,  assemt)(ir>g,  and  sending  the  torm  to  the  IRS 


Form  1066 


28  hr.,  13  min 
6  hr..  41  min  . 
9  hr..  41  min  . 
32  min  


Schedule  Q 
(Form  1066) 


6  hr..  13  mm 

1  hf..  28  m»n. 

2  hr.,  34  min. 
16  mtn. 


Frequency  of  Response  Quarterly. 
.Annually. 

Estimated  Total  Reporting 
Recordkeeping  Burden:  736,862  hours 

OMB  Number:  1545-1020. 

Form  Number  IRS  Form  1041-T. 

Tvpe  of  Review  Extension 

Title:  Allocation  of  Estimated  Tax 
Payments  to  Beneficiaries 

Description:  This  form  was  developed 
to  allow  a  trustee  of  a  trust  or  an 
executor  of  an  estate  to  make  an  election 
under  Internal  Revenue  Code  (IRC) 
sec-tion  643(g)  to  allocate  any  payment 
of  estimated  tax  to  a  b€neficiary(ies) 
This  form  serves  as  a  transmittal  so  that 
Service  Center  personnel  can  determine 
the  correct  amounts  that  are  to  be 
transferred  from  the  fiduciary's  account 
to  the  individual's  account. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 20  min 

Learning  about  the  law  or  the  form — 4 


Prepanng  the  form — 21  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 17  mm 

Frequency  of  Response:  Other  (when 
such  election  is  made). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden   1 ,040  hours. 

OMB  Number:  1545-1250 

Form  Number:  IRS  Form  93  56. 

Type  of  Re\iew:  Revision 

Title:  Application  for  Softwa.'-e 
Developers  to  Participate  in  the  1040PC 
Format  for  Individual  Income  Tax 
Returns 

Description  Form  9356  will  be  filled 
m  by  software  developers  and  submitted 
to  the  IRS  as  an  application  for 
producing  software  for  the  Form 
1040PC. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
200 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1545-1308 


Regulation  Project  Number:  PS-260- 

82  Final. 

Type  of  Review:  Extension. 

Titye.tlection,  Revocation. 
Termination,  and  Tax  Effect  of 
Subchapter  S  Status. 

Description:  Sections  1.1362-1 
through  1.1362-7  of  the  Income  Tax 
Regulations  provide  the  specific 
procedures  and  requirements  necessary 
to  implement  section  1362,  including 
the  filing  of  various  elections  and 
statements  with  the  Internal  Revenue 
Service 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Farms. 

Estimated  Number  of  Respondents: 
133. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours.  18  minutes. 

Estimated  Total  Reporting  Burden: 
322  hours. 

OMB  Number.  1545-1379 

Form  Number:  IRS  Form  8831, 

Type  of  Review:  Extension 

Title:  Excise  Taxes  on  Excess 
Inclusions  of  REMIC  Residual  Interests. 

Description:  Form  8831  is  used  by  a 
real  estate  mortgage  investment  conduit 
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(REMIC)  to  figure  its  «xcis«  tax  liability 
under  Code  sections  860E(e)(l). 
860E(e)(6).  and  860E(e)(7).  IRS  uses  the 
information  to  determine  the  correct  tax 
liabiUty  of  the  REMIC 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  31. 

Estimated  Burden  Hours  Per 
Respondent/ Rerordkeeper 
Recordkeeping — 4  hr..  32  min. 
Learning  about  the  law  or  the  form — 1 

hr  .  29  min. 
Preparing  and  sending  the  form  to  the 

IRS— I  hr.  38min 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  237  hours. 

Clearance  Officer:  Carrick  Shear, 
(202)  622-3869.  Internal  Revenue 
Service.  Room  5571,  1111  Constitution 
Avenue.  NW.  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503 
Lois  K.  HoUaad. 

Departmental  Reports  Management  Offtcer 
|FR  Doc-  98-12214  Filed  5-7-9«.  8:4S  am] 
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DEPARTMENT  OF  THE  TREASURY 

Interna^  Rev»f>u«  S«rvi(,« 

Prop<5S*K3  CuOettion    Comm«r)( 
Request  tor  f-orm  82&4 

AOENCV:  internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8264.  Application  for  Registration  of  a 
Tax  Shelter 

DATES:  Written  comments  should  be 
received  on  or  before  July  7,  1998  to  be 
assured  of  consideration. 
A00ME8SE8:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  nil  Constitution 
Avenue  NW  .  Washington.  DC  20224. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
AvHnuf  NW     VV?is,hii]Kl<)ii    [X:  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Registration  of  a 
Tax  Shelter 

OMB  Number:  1545-0865 

Form  Number:  8264 

Abstract:  Under  section  6111  of  the 
Internal  Revenue  Code,  organizers  of 
certain  tax  shelters  are  required  to 
register  them  with  the  IRS.  Organizers 
filing  a  properly  completed  Form  8254 
will  receive  a  tax  shelter  registration 
number  from  the  IRS.  They  must  furnish 
the  tax  shelter  registration  number  to 
investors  in  the  tax  shelter,  who  must 
provide  the  number  to  the  IRS  when 
they  report  any  income  or  claim  a 
deduction,  loss,  credit,  or  other  tax 
benefit  derived  from  the  tax  shelter  on 
their  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time 

Type  of  Review  E,xtension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000 

Estimated  Time  Per  Respondent:  39 
hr.,  4  min. 

Estimated  Total  Annual  Burden 
Hours:  39,060 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  tfiis  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U  S  C  6103. 

RaquMt  for  (^mment.<i 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
te<.hnology  and  [el  estimates  of  capital 
or  start  up  costs  and  costs  of  operation, 
maintenance,  and  pun:;hase  of  services 
to  provide  information 

.^()pn've(l    .\pnl  JU.  1998. 
(>arrK:k  R.  Sbear, 
/fl.S"  Re  pons  (,/rtjmnn"  Officer 
IFK  r>H    ^-1:19^  Filed  5-7-98.  8  45  am] 
BH-UNQ  cocc  *na-o^-^J 

DEPARTMENT  OF  THE  TREASURY 

IntefTial  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forrrts  8288  and  8288-A 

agency:  Interna!  KfvHniie  Service  (IRS). 

Trva,sur> 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 

rrwasurv .  a.s  part  of  its  (.ontinuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuuiK  information 
coUec-tions.  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub 
L  104-1,3  (44  use   3506(c)(2)(A)) 
Currently,  the  IRS  is  soliciting 
comments  concerning  Konm  8288.  U.S. 
Withholding  Tax  Return  for 
Dispositions  by  Foreign  Persons  of  US, 
Real  Property  Interests  and  Form  8288- 
A.  Statement  of  Withholding  on 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Properly  Interests 

DATES:  Wntten  (omments  should  be 
i^K^eived  on  or  before  luiy  7.  1998  to  be 
assured  of  consideration 
ADDRESSES:  Dirwl  all  wntten  comments 
to  Camck  R  Shear.  Internal  Revenue 
Service,  room  .S571,  1111  Constitution 
,^venue  NW    WashingTon,  IX;  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  r)e  direttHd  to  Martha  K  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  ,S.S7l.  im  Con.stitution 
Avenue  NW  ,  Washington.  IX",  20224 
SUPPI.EMENTARY  INFORMATK)N: 

Title  US   Withholding  Tax  Return  for 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  f*ropertv  interests  (Form  8288)  and 
Statement  of  Withholding  on 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  interests  (Form  8288-A). 
OMB  Sumber  154,5-0902, 
Form  Number:  8288  and  8288- ,^ 
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Abstract  Internal  Revenue  Code 
section  1445  requires  transferees  to 
withhold  tax  on  the  amount  realized 
from  sales  or  other  dispositions  by 
foreign  persons  of  US  real  property 
interests.  Form  8288  is  used  to  report 
and  transmit  the  amount  withheld  to  the 
IRS.  Form  8288-A  is  used  by  the  IRS  to 
validate  the  withholding,  and  a  copy  is 
returned  to  the  transferor  for  his  or  her 
use  in  filing  a  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time 

Type  of  Review:  Extension  of  a 
currently  approved  collection 

Affected  Public  Business  or  other  for- 
profit  organizations  and  individuals  or 
households 

Estimated  Number  of  Respondents: 
4.918 

Estimated  Time  Per  Respondent:  21 
hr.,  43  min. 

Estimated  Total  Annual  Burden 
Hours  106.784, 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  matena! 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U,S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on   (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  April  29.  1998, 
Garrick  R.  Shear, 

[PS  Beports  Clearance  Officer 

!FR  Doc  98-12201  Filed  5-7-«8;  8:45  am) 

BILUNG  COOE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8271 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKX:  Notice  and  request  for 

comments, 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C, 
3506(c)(2)(A))  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8271,  Investor  Reporting  of  Tax  Shelter 
Registratjon  Number 
DATES:  Written  comments  should  be 
received  on  or  before  )uly  7,  1998  to  be 
assured  of  consideration 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R,  Shear.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW,,  Washington.  DC  20224 
FOR  FURTHER  tNFORMATJON  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R  Brmson, 
(202)  622-3869,  Internal  Revenue 
Ser\'ice,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Investor  Reporting  of  Tax 
Shelter  Registration  Number 

OMB  Number:  154.5-0881 

Form  Number  8271 

Abstract:  All  persons  who  are 
claiming  a  deduction,  loss,  credit,  or 
other  tax  benefit,  or  reporting  any 
income  on  their  tax  return  from  a  tax 
shelter  required  to  be  registered  under 
Internal  Revenue  Code  section  61 1 1 
must  report  the  tax  shelter  registration 
number  to  the  IRS  Form  8271  is  used 
for  this  purpose.  The  IRS  uses  the 
information  provided  on  Form  8271  to 
identify  the  tax  shelter  from  which  the 
benefits  are  claimed  and  to  determine  if 
any  compliance  actions  are  needed. 

Current  Actions  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Rev^eH•  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 

organizations,  not-for-profit  institutions. 
farms,  and  state,  local,  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
297,500. 

Estimated  Time  Per  Respondent:  52 
min. 

Estimated  Total  Annual  Burden 
Hours.  258,825, 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

•An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  theu  contents  may  become  material 
in  the  adm:n!S!ranofi  of  any  internal 
revenue  law   Cteneraily,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  bv  2fi  I'  S,C.  6103. 

Request  for  Comments 

Comments  submitted  in  resp>onse  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
ir.vited  on:  (a)  Whether  the  collection  of 
information  is  necessan  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  30. 1998. 
Garrick  R.  Shear. 
[RS  Reports  Cleamnce  Officer 
[FR  Doc  98-12202  Filed  5-7-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[Delegation  Order  No  250] 

Delegation  ot  Authority 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Delegation  of  Authority. 


■  Ihli 
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H'J/Frida. 


m<tH  '  Net!'. 


Summaht:  I  lu-  spt-i  liii:  authority  to  issue 
Taxpayer  Advocate  Directives  and 
Proposed  Taxpayer  Advocate  Directives. 
The  text  of  the  delegation  order  appears 
below. 

EFFECTIVE  :  *'-     "         h  17.  1998. 
FOR  FURTHtH  .N^ORA4AnON  COMTACT: 
Doug  Peterson,  Program  Analyst.  C:TA. 
Room  1027.  1111  Constitution  Ave.  NW. 
Washington,  D.C.  20224.  (202)  622-4315 
(not  a  toll-free  call). 


UuuiLtive."* 


\:^-, 


Authority:  To  issue  Taxpayer 
Advocate  Directives  and  Proposed 
Taxpayer  Advocate  Directives. 

(1)  Taxpayer  Advocate  Directives 
provide  authority  to  the  Taxpayer 
Advocate  to  mandate  that  functional 
areas  make  certain  administrative  or 

Firocedural  changes.  These  changes  are 
imited  to  situations  in  which  the 
Taxpayer  Advocate  has  previously 
requested  a  change  be  made  to  either 
improve  the  operation  of  a  functional 
process  or  to  grant  relief  to  groups  of 
taxpayers  (or  all  taxpayers)  much  in  the 
way  that  a  Taxpayer  Assistance  Order 
(under  Section  7811  of  the  Internal 
Revenue  Code)  is  used  to  grant  relief  to 
individual  taxpayers.  Directives  will 
only  be  used  to  order  specific  actions 
when  the  Taxpayer  Advocate  believes 
the  action  is  necessary  to  implement  a 
recommendation  designed  to  protect  the 
rights  of  taxpayers,  prevent  undue 
burden,  ensure  equitable  treatment,  or 
provide  a  essential  service  to  taxpayers. 
The  only  avenue  of  appeal,  should  a 
functional  area  disagree  with  the 
directive,  is  to  the  Deputy 
Commissioner.  A  Taxpayer  Advocate 
Directive  will  not  be  issued  to  interpret 
law. 

(2)  A  Proposed  Taxpayer  Advocate 
Directive  will  be  issued  to  the  Chiefls) 


of  the  responsible  area.  This  will 
generally  be  the  Headquarters  functional 
area.  However,  if  the  policy  or 
procedure  is  unique  to  a  specific  region, 
district,  or  service  center,  the  Proposed 
Taxpayer  Advocate  Directive  may  be 
addressed  to  the  director  of  that  region, 
district,  or  center  (with  a  copy  of  the 
Directive  to  the  headquarters  functional 
chief).  A  copy  of  the  Proposed  Taxpayer 
Advocate  Directive  will  be  sent  the 
Deputy  Commissioner.  The  proposed 
directive  will  specify  a  time  period  to 
respond  (generally.  90  days).  In  certain 
instances,  an  extension  to  this  time 
period  may  be  granted.  Th*  :»"-;)  i:,.i' 
can  take  the  form  of  an  agreva  aLti.'n  tu 
resolve  the  problem,  a  counter-proposal 
of  a  different  action  to  resolve  the 
problem,  or  an  explanation  of  why  the 
proposed  action  or  change  cannot  or 
should  not  take  place.  The  Taxpayer 
Advocate,  at  his  or  her  option,  may 
accept  an  alternative  suggestion  or  a 
proposal  by  the  function  to  jointly  wor>. 
toward  a  solution  to  the  problem. 
Generally,  a  Proposed  Taxjjayer 
Advocate  Directive  will  not  be  issued 
until  after  the  function  has  been  given 
the  opportunity  to  work  with  the 
Advocate  to  resolve  the  issue. 

(3)  If  a  response  that  is  not  deemed 
satisfactory  (by  the  Advocate)  is 
received  within  the  time  period  allowed 
in  the  Proposed  Taxpayer  Advocate 
Directive,  or  if  no  response  has  been 
received,  a  formal  Taxpayer  Advocate 
Directive  may  be  issued.  The  Directive 
will  include  an  explanation  of  why  the 
function's  response  is  not  satisfactory.  A 
copy  of  the  Directive  will  be  provided 
to  the  function  and  the  Deputy 
Commissioner. 

(4)  If  the  Chief  of  the  area  subject  to 
the  Taxpayer  Advocate  Directive 
disagrees  with  the  action  required  by 
the  directive,  he/she  may  appeal  the 


proposed  anion  to  the  Deputv 

Coniiiiissioi'.tT  \s  .\:\.[\  1  M  i.aifnii.ir  d/u's 
of  the    l.i'f  i  ;;  ;:.!■  i);  r>'<  t:\  t-    At;  .ippfal 
must  ,:;i  ;  ,iit'  m   iisal vsis  of  wh\  the 
proposed  arthii:  i.inriu!  (;r  shmiici  no!  t)« 
irnpit'nu'D'fi.:    The  i  inp)a\  er  .Ad^cKatH 
'>r  tiif  l^f'pu'v  CMiiuniSSioner  rii(i\    at 
••it-'ir  i!i->cn-':<.n,  t-vit'iul  the  Is)-da\ 
pt!rio.i  iftfifv  ,!»''>Tr7ii:ie  that  iiiort^  time 
is  net'cit'd  ti>  prt)'.  lilt'  mfonnatioii  or 
iii.iivsis  ir.,-!;  vv,is  ;u)t  mrhided  in  the 
rt'spoiisp  !i;  tti»'  Prnfiosed  Taxpavpr 
■\  t '  V  ( H  a !  e  [ )  1  r>i  t ; '.  ( ' 

■"> !  L".  i:. stain  Hs  vvt.prv  !ht<  laxpavHr 
\  !\  ;>i  att<  detenriiiiHs  !(iat  the  pn)hl('iii  ;s 
.:;ir;!ediate  m  natum  and  wiil  have  a 
sik;:iiti(,aiit  iif-^a'.'w  t-  impact  on 
lax'.ia'.ers    'tie  .A  no(.<ite  mas'  issue  a 
i  ivp.uer  AdviK  ate  Dstt'cti^e 
;::u!ie<1iate.\    t^dhoiit  the  iiiterveniiiK 
step  i)f  a  fVoposed  laxpaver  .'\dvcK:ate 
i)!i>H  tive    I'his  v>]\l  t>e  done  onlv  if.  m 
'tie  ^ip;nio[i  lit  '.fie  .AdvtMate  anfi  the 
iH'pii'v  (  \)i;\::!issioiier   aiiowuiii  nontial 
'utie  frames  v\:n;id  prevent  ttie 
ittifiieinentatiDi!  of  the  artioii    .Sin.fi 

>'xpeit;te!l  '   lax  paver  ,^d,'v  (><;.ilte 
;i;r^'(tfVes  -Aid  re<  ei\e  innnediate 
review  hv  ?tiH  [Wnnitv  (  I jnirnissioiier   It 
isantK  ip<it»*d  tfiat  aii  parties  involved 
(the  A.iviK  a'e    't'.i-  Dt'p-.itv 
ron.n!  iss inner    i;uf  tfie  ( ,h.ef  of  any 
imparted  tiini  tions!  wimid  nuH'i  as  soon 
as  possible  t.  =  resi,,v  ••  'tie  issut^ 

Dclesntrii  :■     I'*te  Nati^rial  laxpaver 

Ad  v  M  ate 

.'f  •.'e;ei,',','Oon.' This  .\;;'ti.ird\    \r\A\    -lot 

;>«  rt;deie^ated. 

Source  of  Authority:  Treasury  tJr  ii  r 
150-10. 

Approved: 

Dated:  March  17.  1998. 

(  harit-.  i )    Kiw».utti 

(FRDor  9>»-12200  Filed  5-7-48;  8:45  am) 
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'^iS  section  o'  f^e  f^EDERAL  RcGiS'tP 
contains  edrtoriai  corrections  ot  previously 
puDlisfieC  Presidential,  Rule,  ProposecJ  Rule 
arK!  Notice  oocurnents  These  corrections  are 
preoareti  by  the  Olfice  ot  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  i-^ 
tne  appropriate  document  categories 
elsewhere  m  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  210  and  220 
RIN  0584-AC38 

National  School  Lunch  Program  and 
School  Breaktast  Program:  Additional 
Menu  Planning  Alternatives 


M'.naaw  Ma\4    IMQh   make  the 

ff^:  ;0\ving  (.orrertions 

§210.10     tCorrectecf] 

1   On  page  24-02   t;  210.10(d)  is 

corrected  to  r^aa  as  follows: 

Idj  Mmimuni  nuiDt^nt  'pvels  for 
bchchii  lunches  iooa-hased  irienu 
planning  alternatives 

ill  Traditional  food-hnsea  -nenu 
planning  alternative  For  the  pvirposes 
of  the  traditional  food-based  tr.erM, 
planning  alternative,  as  provided  tor  in 
paragraph  (k!(l)  of  this  sectiof:  the 
following  chart  provides  the  •T.in.mum 
levels,  by  grade  group,  for  caio.'-.e  and 
nutrient  levels  for  school  lunches 
offered  over  a  ss  hool  u'eek: 


In  proposed  rule  document  98-11654, 
fjeg.nnir.k;  on  page  24hHh    m  the  issue  of 

Minimum  REQUIHEMENTS  FOR  NUTRIENT  LEVELS  FOR  SCHOOL  LUNCHES— TRADITIONAL  FOOD-BASED  ALTERNATIVE  (SCHOOL  WEEK  AVERAGES) 
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1 2  i£n/ifj.n(  ed  food-hosed  menu  plann.ng  aitematn  e  as  pro\  :Qea  for  in       levels,  by  grade  group,  for  calorie  and 

planning  alternative  For  the  purposes         paragraph  .k)i2!  o!  this  section,_the  nutrient  levels  for  lunches  over  a  school 

of  tfie  enhanced  food-fiased  me:iu  foilowmg  cha-t  provides  the  minimum        week 

Minimum  requipemen^s  ^o'-^  Nu^sitN'  leve.s  ^ob  schckx  ...nche s—Enhanced  food-Base:  A.-t-sA-'vF  (School  Week  Averages) 


Nutner-ts  ano  energy  a(k>*waoces 
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•V   :'*<*H 


§220.8     [CofT»Ct«n 

2.  On  pa^B  247U8.  in  §220.8(gJ(2)(ii), 
in  the  table,  the  heading.  "Operation 
for"  should  read  "Option  for". 

3.  On  page  24708.  in  S  220.8(g)(2)(ii). 
in  the  table,  in  the  fourth  column  under 
"Grades  K-12 ".  in  the  fifth  entry,  "of 
should  read  "or". 
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May  8,  1998 


Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 

14  CFR  Parts  11  and  135 
Commercial  Passenger-Carrying 
Operations  in  Single-Engine  Aircraft 
Under  Instrument  Flight  Rules;  Final  Rule 


ZS'iTZ 


Federal  Re^ster/Vo!    63.  No    89 /Friday.  May  8.   1998 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

UCFR  Parts  11,  135 

(Dock«t  No.  28743;  Amendment  Nos.  43. 
73] 

R1N  2120-AG55 

Commercial  Passenger-Carrying 
Operations  in  Single-Engine  Aircraft 
Under  Instrument  Flight  Rules 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACDON:  Final  rule. 

SUMMARY:  This  action  revises  and 
clarifies  certain  conditions  and 
limitations  in  part  135  for  instrument 
flight  rule  (IFR),  passenger-carrying 
operations  in  single-engine  aircraft.  The 
clarification  is  necessary  to  resolve 
ambiguity  in  the  current  rule  regarding 
the  requirement  for  redundant  power  for 
gyroscopic  instrumentation.  The 
intended  effect  of  the  action  is  to 
remove  any  ambigiiity  concerning  the 
required  power  sources  for  the 
gyroscopic  instruments  required  for 
flight  under  IFR  for  single  engine 
aircraft  involved  in  commercial, 
passenger-carrying  operations. 

This  action  also  advises  the  public  of 
the  information  collection  approval  by 
the  Office  of  Management  and  Budget 
(OMB).  withdraws  SPAR  81  because  the 
SFAR  could  not  be  placed  in  effect  with 
a  readily  apparent  ambiguity,  adds  the 
OMB  control  number  to  part  11.  and 
amends  part  135. 

DATES:  These  amendments  are  effective 
on  May  4.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Daniel  Meier.  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Ave..  SW.  Washington. 
DC  20591;  telephone:  (202)  267-8166. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  This  Action 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  ((703)  321-3339).  the  Federal 
Register's  electronic  bulletin  board 
service  ((202)  512-1661).  or  the  FAA's 
Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  service  ((800) 
322-2722  or  (202)  267-5948).  Internet 
users  may  reach  the  FAA's  web  page  at 
http://wwrw.faa.gov/avr/arm/nprm/ 
nprm.htm  or  the  Federal  Register's  web 
page  at  http://www.access.gpo.gov/ 

su docs  for  access  to  recently 

published  rulemaking  documents. 


Any  person  may  ubtaui  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking.  ARM-1.  800 
Independence  Ave..  SW.  Washington. 
DC  20591,  or  by  calling  (202)  267-9677. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rules  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

On  August  6.  1997,  the  FAA  amended 
the  conditions  and  limitations  in  part 
135  for  instrument  flight  rule, 
passenger-carrying  operations  in  single- 
engine  aircraft"(62  FR  42364).  That  rule 
has  an  effective  date  of  May  4.  1998  (62 
FR  45014).  Included  in  the  August  6. 
1997  final  rule  was  SFAR  81.  with 
certain  information  collection 
requirements,  which  was  written  to 
allow  operators,  whose  aircraft  were 
properly  equipped,  authority  to  operate 
before  the  effective  date  of  the  final  rule. 
The  information  collection  requirements 
of  SFAR  81  and  the  final  rule  were 
submitted  to  OMB  and  were  approved 
under  OMB  control  number  2120-0619. 

Consideration  of  Comments 

On  Februar>'  4.  1998.  the  FAA 
proposed  to  revise  and  clarify  part  135 
for  instnmnent  flight  rule  (IFR). 
passenger-carrying  operations  in  single- 
engine  aircraft  (62  FR  6826,  February 
10,  1998).  Three  substantive  comments 
were  received  on  that  proposal:  two 
from  airplane  manufacturers,  and  one 
from  an  air  carrier  that  operates  under 
part  135;  one  comment  from  a  trade 
association  offered  general  support  for 
the  proposal. 

Comment:  Cessna  Aircraft  Company 
and  Atlantic  Aero  stated  that  they  have 
the  required  redundancy  in  their 
Caravan  model  aircraft  because  of  its 
unique  split  panel  configuration  which 
uses  both  electric  and  bleed  air  sources 
to  power  its  gyroscopic  instniments. 
However,  this  configuration  does  not 
provide  redundant  sources  of  power  on 
each  instrument.  Although  Cessna  and 
Atlantic  Aero  recognize  that  a  separate 
electrically  driven  air  pump  may  have 
to  be  added  behind  the  current  bleed  air 
driven  gyro  now  installed  on  the  aircraft 
to  comply  with  this  rule,  they  both 
suggest  that  the  installation  of  an 
additional,  electrically  powered  attitude 
instrument  should  be  permitted  to  meet 
the  redundancy  requirements. 

FAA  Response:  Cessna  states  that  they 
can  comply  with  the  proposed  rule  by 
installing  an  "electrically  driven  back 
up  vacuum  pump  behind  the  bleed  air 


driven  attitude  gyro  now  installed  on 
the  aircraft.  This  vkill  provide  two 
sources  of  energy  for  both  the  gyros  on 
the  Captain's  Instrument  Panel."  The 
FAA  agrees  that  this  would  meet  the 
requirements  for  redundancy,  as  stated 
in  the  proposal. 

Regarding  the  installation  of  an 
additional,  unrequired  gyroscopic 
instruments  for  IFR.  the  FAA  agrees  that 
such  additional  instruments  do  not  need 
redundant  sources.  Therefore,  the  FAA 
is  amending  the  regulatory  language  by 
adding  the  word  "required"  after  "all" 
to  clarify  that  only  required  gyroscopic 
instruments  must  have  redundant 
sources  of  power. 

However,  as  to  Cessna's  specific 
suggestion  that  the  installation  of  an 
additional,  electrically-powered  attitude 
indicator  should  meet  the  redundancy 
requirements  for  the  bleed  air  driven 
gyroscopic  instruments,  the  FAA  does 
not  agree.  The  FAA  recognizes  that  the 
Cessna  Caravan  will  comprise  a  large 
portion  of  the  fleet  that  will  benefit  fit>m 
the  SEIFR  rule.  However,  the  FAA  is 
promulgating  a  rule  of  general 
applicability,  and  it  believes  that  there 
will  be  other  operators  of  various  types 
and  models  of  aircraft  (other  than  the 
Caravan)  who  will  seek  to  modifv'  llieir 
aircraft  to  gain  the  benefits  of  operating 
under  the  SEIFR  rule.  To  amend  this 
proposal  to  meet  only  the  desires  of 
Cessna  Caravan  operators  may  establish 
an  economic  disadvantage  for  some 
other  operators,  and  would,  in  fact, 
require  another  notice  and  comment 
period. 

Further,  the  additional  attitude 
indicator  that  both  Cessna  and  Atlantic 
Aero  suggest  is  outside  the  basu     T" 
configuration  of  the  pnman,'  flight 
instruments.  The  FAA  considers  the 
basic  "T"  configuration  very  important 
when  manually  flying  the  aircraft  under 
IMC  conditions,  and  is  cnncemed  about 
human  factor  problems  associated  with 
the  placement  of  this  additional  attitude 
indicator.  The  FAA  has  therefore 
determined  that  safety  requires  that  the 
primary  flight  instruments,  powered  by 
redundant  energy  sources,  be  positioned 
in  the  basic  "T"  configuration  directly 
in  front  of  the  pilot  flying  the  aircraft. 

Cessna  agrees  that  it  can  comply  with 
the  proposal,  although  the  installation 
of  the  additional  electrically  driven 
vacuum  pump  is  not  its  first  preference 
for  comphance.  Therefore,  in  regard  to 
this  issue,  the  FAA  will  adopt  the  rule 
as  proposed. 

Comment:  The  Societe  de 
Construction  d'Avions  de  Touris 
(SOCATA).  a  European  airplane 
manufacturer,  states  that  the  FAA 
should  not  be  specific  in  citing  the  types 
of  redundant  power  sources  for  the 
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gyroscopic  instruments.  Instead, 
SOCAT.^  suggests  establishing  the 
"safetv  ob|ective"  of  redundant  sources 
of  power  and  leaving  it  to  the  applicant 
to  justify  their  option  and  means. 

FAA  Response:  In  reviewing 
SOC.^T.^'s  comment,  the  FAA  agrees 
that  establishing  a  "safety  objective"  is 
flexible  and  beneficial  to  the  regulated 
community  The  FAA  attempts  to 
promulgate  "performance  based  ' 
regulations  whenever  possible.  The 
F.\A  notes  that  §  135.163  is,  in  part,  a 
performance  based  requirement.  Section 

135  163  requires  "two  independent 
sourt:es  of  energy,"  one  source  of  whuh 
must  be  an  engine-driven  pump  or 
generator.  The  other  source,  however,  is 
not  specified,  so  as  to  allow  the  aircraft 
operator  to  choose  the  appropriate 
equipment   Also,  the  F.A,'^  used  the  term 

'source  of  energy"  to  allow  for  future 
technological  developments,  which  may 
provide  energy  from  sources  other  than 
those  currently  used  on  aircraft. 

Regulatory  Analyses 

The  F.^A  IS  amending  Fart  135 
because  some  commenters  to  the  final 
rule  on  Commercial  Passenger-Carrying 
Operations  in  Single-Engine  Aircraft 
under  Instrument  Flight  Rules  had 
questions  on  the  redundant  sources  of 
power  to  the  gvToscopic  flight 
instruments.  This  change  will  alleviate 
any  ambiguity  and  clarify  the  regulatory 
requirements.  Therefore,  the  FAA  has 
determined  that  this  regulation  imposes 
no  additional  burden  on  any  entity 
.\ccordingly,  it  has  been  determined 
that  the  action  (1)  is  not  significant 
under  Executive  Order  12866  and  (2)  is 
not  a  significant  rule  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979),  Also, 
because  this  amendment  is  editorial  m 
nature,  no  impact  is  expected  to  result, 
and  a  full  regulatory  evaluation  is  not 
required.  In  addition,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact,  either 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Ad 

International  Trade  Impact 

The  amendment  does  not  impose  any 
costs  on  either  U.S.  or  foreign  operators 
Therefore,  a  competitive  trade 
disadvantage  will  not  be  incurred  by 
either  U.S.  operators  abroad  or  foreign 
operators  in  the  United  States. 

Unfunded  Mandates  Act 

This  amendment  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandates  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 


Mandates  Reform  Act  of  1995  do  not 

apply. 

Paperwork  Reduction  Act  and 
Information  Collection  Requirements 

This  amendment  contains  no 
additional  information  collection 
requests  requiring  approval  of  the  Office 
of  Management  and  Budget  pursuant  to 
tke  Paperwork  Reduction  Act  144  U.S.C. 
3507  etseo) 

This  collection  of  information  cited  in 
14  CFR  135.163,  135  411.  and  135.421  is 
required  to  obtain  the  benefits  of 
operating  under  these  rules,  and  will  be 
used  bv  (1)  the  operator  to  ensure  that 
all  maintenance  is  performed  and  (2)  the 
¥.\A  principal  maintenance  inspector 
(PMI)  to  monitor  the  continued 
airworthiness  of  the  aircraft  used  in 
passenger-carrying  operations 

Public  reporting  burden  is  estimated 
to  average  0.8  hours  per  response, 
including  the  time  for  reviewing 
instructions  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
Recordkeepers  and  respondents  have 
been  given  no  assurance  of 
confidentiality,  nor  is  any  needed. 
Please  note  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  numt)er 
The  OMB  control  number  for  this 
collection  of  information  is  2120-0619. 

List  of  Subjects 

1 4  CFR  Part  1 1 

Administrative  practices  and 
procedure.  Reporting  and  recordkeeping 
requirements, 

14  CFR  Part  135 

.Air  taxis.  Aircraft.  .Aviation  safety, 
Safety,  Single-engine  aircraft. 

The  Amendment 

In  consideration  of  tne  foregoing,  the 
Federal  .'Kviation  Administration 
amends  parts  11  and  135  of  Title  14  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  11 — GENERAL  RULEMAKING 
PROCEDURES 

1   The  authonty  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40103, 
40105,  40109.  40113  44110  44502  44701- 
44702,  44711,  46102 

2.  Section  11  101  is  amended  by 
adding  new  sec:tion  numbers  in 
numerical  order  and  the  OMB  Control 
Number  to  the  table  in  paragraph  (b)  as 

follows; 


§11101     OMB  Control  njmbefs  8S»igri*d 
pursuant  to  the  Paperwoni  RwJuction  Act 

(b)  Display. 


14  CFR  pan  or  section  iden- 
tified and  described 


Current  OMB 
Control  No. 


§135.163  .... 


§135.411 


§135.421 


2120-0619 


212(M)619 


2120-061S 


3.  For  the  reasons  set  out  in  the 
preamble,  14  CFR  part  135  is  amended 
as  set  forth  below 

PART  135— OPERATING 
REQUIREMENTS;  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

4.  The  authonty  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(^,  40113.  44701- 
44702.  44705,  44709,  44711-44713.  44715- 

44717.  44722. 

SF.AR  81 — Pa.s<»enepr-(.^rrymg  Single- 
Engine  IFTi  Operations 

5.  SFAR  81  is  removed  on  May  4, 
1998 

6.  Section  135.163  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows 

5  135.163     Equipment  r»ouirerTient8: 
Aircraft  carrying  passoo^oi^  urnJaf  iFfi 

•  *  ■  •  • 

(h)  Two  independent  sources  of 
energy  (with  means  of  selecting  either) 
of  which  at  least  one  is  an  engine-driven 
pump  or  generator,  each  of  which  is 
able  to  drive  all  required  gyroscopic 
instruments  power«d  by.  or  to  be 
powered  by.  that  particular  source  and 
installed  so  that  failure  of  one 
instrument  or  source,  does  not  interfere 
with  the  energy'  supply  to  the  remaining 
instruments  or  the  other  energy  source 
unless,  for  single-engine  aircraft  in  all 
cargo  operations  only,  the  rate  of  turn 
indicator  has  a  source  of  energ)'  separate 
from  the  bank  and  pitch  and  direction 
indicators.  For  the  purpose  of  this 
paragraph,  for  multi-engine  aircraft, 
each  engine-driven  source  of  energy 
must  be  on  a  different  engine. 

*  •        •        •        • 

Issued  in  Washington,  DC  on  May  4, 1998. 
Jaae  F.  Garrey, 

Administrator. 

(FR  Doc  9&-12229  Filed  S-4-98:  5:13  pmj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heatth  Care  Financing  Administration 

42  CFR  Parts  405.  412.  and  413 

[HCFA-1003-P] 
RIN  0«38->l?? 

Mf»'1'-nrr>  P'lqnm.  Changes  to  the 

H  .scm!  1  -'Hf-i't-'nt  Prospective 

f>  ,y-,,,.,  ■  s*^,'f.(-is  -md  Fiscal  Yea'  ^^'^ 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  revise  the 
Medicare  hospital  inpatient  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  to  implement 
applicable  statutory  requirements, 
including  section  4407  of  the  Balanced 
Budget  Act  of  1997.  as  well  as  changes 
arising  from  our  continuing  experience 
with  the  systems.  In  addition,  in  the 
addendum  to  this  proposed  rule,  we  are 
describing  proposed  changes  in  the 
amounts  and  factors  necessary  to 
determine  rates  for  Medicare  hospital 
inpatient  services  for  operating  costs 
and  capital-related  costs.  These  changes 
would  be  applicable  to  discharges 
occurring  on  or  after  October  1.  1998. 
We  are  also  setting  forth  proposed  rate- 
of-increase  limits  as  well  as  proposing 
changes  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
systems. 

DATES:  Comments  will  be  considered  if 
received  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
July  7.  1998. 

ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 
Attention:  HCFA-1003-P.  P.O.  Box 
7517.  Baltimore.  MD  21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  three 
copies)  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue, 

SW.  ashington.  DC  20201.  or 
Room  C5-09-26.  Central  Building.  7500 

Security  Boulevard.  Baltimore.  MD 

21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1003-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received. 


•v;inmng  approximately  tnree 
:':■■•       ■•    publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW,  Washington.  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890), 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  DC 
20503,  Attn:  Allison  Herron  Eydt, 
HCFA  Desk  Officer,  and 
Office  of  Financial  and  Human 

Resources,  Management  Planning  and 
Analysis  Staff,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents.  P  O.  Box 
371954.  Pittsburgh.  PA  15250-7954 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  htlp:/ 

/www. access. gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1681;  type  swais,  then 
login  as  guest  (no  password  required). 

FOR  FURTHER  INFORMATION  COKfTACT: 

Nancy  Edwards,  t41U)  786-4531. 

Operating  Prospective  Payment.  DRG. 

and  Wage  Index  Issues. 
Tzvi  Hefter.  (410)  786-4487,  Capital 

Prospective  Payment,  Excluded 


Hospitals,  and  Graduate  Medical 
Education  Issues 
SUPPLEMENTARY  INFORMATION: 

1    Background 

A  Summary 

Sections  1886(d)  and  (g)  of  the  Social 
Security  Act  (the  Act),  set  forth  a  system 
of  payment  for  the  operating  costs  of 
acute  care  hospital  inpatient  stays  under 
Medicare  Part  A  (Hospital  Insurance) 
based  on  prospectively-set  rates.  Section 
1886(g)  of  the  Act  requires  the  Secretary 
to  pay  for  the  capital-related  costs  of 
hospital  inpatient  stays  under  a 
prospective  payment  system.  Under 
these  prospective  payment  systems. 
Medicare  payment  for  hospital  inpatient 
operating  and  capital-related  costs  is 
made  at  predetermined,  specific  rates 
for  each  hospital  discharge  Dis(.harges 
are  classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs). 

Certain  specialty  hospitals  are 
excluded  from  the  prospective  payment 
systems.  Under  section  1886(d)(1)(B)  of 
the  Act,  the  following  hospitals  and 
units  are  excluded  from  PPS; 
psychiatric  hospitals  or  units, 
rehabilitation  hospitals  or  units, 
children's  hospitals,  long  term  care 
hospitals,  and  cancer  hospitals  For 
these  hospitals  and  units.  Medicare 
payment  for  operating  costs  is  based  on 
reasonable  costs  subject  to  a  hospital- 
specific  annual  limit. 

Under  section  1886(a)(4)  of  the  Act, 
costs  incurred  in  connection  with 
approved  graduate  medical  education 
(GME)  programs  are  excluded  from  the 
operating  costs  of  inpatient  hospital 
services.  Hospitals  with  approved  GME 
programs  are  paid  for  the  direct  costs  of 
GME  in  accordance  with  section  1886(h) 
of  the  Act;  the  amount  of  payment  for 
direct  GME  costs  for  a  cost  reporting 
period  is  based  on  the  number  of  the 
hospital's  residents  in  that  period  and 
the  hospital's  costs  per  resident  in  a 
base  year. 

The  regulations  governing  the 
hospital  inpatient  prospective  payment 
system  are  located  in  42  CFR  Part  412. 
"The  regulations  governing  excluded 
hospitals  are  located  in  both  Parts  412 
and  413,  and  the  graduate  medical 
education  regulations  are  found  in  Part 
413. 

On  August  29,  1997,  we  published  a 
final  rule  with  comment  period  in  the 
Federal  Register  (62  FR  45966)  setting 
iorth  bot.h  statutorily  required  changes 
and  other  changes  to  the  Medicare 
hospital  inpatient  prosp)ective  payment 
systems  for  both  operating  costs  and 
capital-related  costs,  which  were 
effective  for  discharges  occurring  on  or 
after  October  1,  1997.  This  rule  also 
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implemented  changes  addressing 
payments  for  excluded  hospitals  and 
payments  for  graduate  medical 
education  costs  This  final  rule  with 
comment  period  followed  a  proposed 
rule  published  in  the  Federal  Register 
on  )une  2.  1997  (62  FR  29902)  that  set 
forth  proposed  updates  and  changes. 

B  Major  Contents  of  This  Proposed  Rule 

In  this  proposed  rule,  we  are  setting 
forth  proposed  changes  to  the  .Medicare 
hospital  inpatient  prospective  payment 
systems  for  both  operating  costs  and 
capital-related  costs  This  proposed  rule 
would  be  effective  for  discharges 
occumng  on  or  after  Of:tober  1.  1998 
Following  is  a  summar\'  of  the  ma|or 
changes  that  we  are  proposing  to  make: 

1.  Changes  to  the  DRG  Classifications 
and  Relative  Weights 

As  required  by  section  1886(d)(4)(C) 
of  the  Act.  we  must  adjust  the  DRG 
classifications  and  relative  weights  at 
least  annually  Our  proposed  changes 
for  FY  1999  are  set  forth  in  section  II 
of  this  preamble. 

2.  Changes  to  the  Hospital  Wage  Index 

In  section  III.  of  this  preamble,  we 
discuss  proposed  revisions  to  the  wage 
index  and  the  annual  update  of  the 
wage  data  Specific  issues  addressed  in 
this  section  include  the  following: 

•  FY  1999  wage  index  update 

•  Changes  to  the  data  categories 
included  in  the  wage  index 

•  Revisions  to  the  wage  index  based 
on  hospital  redesignations. 

3.  Other  Decisions  and  Changes  to  the 
Prospective  Payment  System  for 
Inpatient  Operating  and  Graduate 
Medical  Education  Costs 

It.  sec:tion  IV  of  this  preamble,  we 
disc;uss  several  provisions  of  the 
regulations  in  42  CFR  parts  412  and  413 
and  set  forth  certain  proposed  changes 
concerning  the  following. 

•  Definition  of  transfer  cases. 

•  Rural  referral  centers. 

•  Disproportionate  share  adjustment. 

•  Bad  debts. 

•  Direct  graduate  medical  education 
programs. 

4.  Changes  to  the  Prospective  Payment 
System  for  Capital-Related  Costs 

In  section  V  of  this  preamble,  we 
discuss  several  provisions  of  the 
regulations  in  42  CFR  part  412  and  set 
forth  certain  proposed  changes  and 
clarifications  concerning  the  following: 

•  Capital  indirect  medical  education 
payments. 

•  Payments  to  new  hospitals. 


5.  Changes  for  Hospitals  and  Hospital 
Units  Excluded  from  the  Prospective 
Payment  Systems 

In  section  \1  of  this  preamble,  we 
discuss  the  following  criteria  governing 
excluded  hospital  issues: 

•  Hospital-within-a-hospital. 

•  Adiustments  to  the  target  amounts 
for  FY  1999 

6  Detenniming  Prospective  PavTnent 
Operating  and  Capital  Rates  and  Rate-of- 
In crease  Limits 

In  the  addendum  to  this  proposed 
rule,  we  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY  1999  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  are  also  proposing  update 
factors  for  determining  the  rate-of- 
increase  limits  for  cost  reporting  periods 
beginning  in  FY  1999  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system. 

7.  Impact  Analysis 

In  Appendix  A.  we  set  forth  an 
analysis  of  the  impact  that  the  proposed 
changes  described  in  this  proposed  rule 
would  have  on  affected  entities. 

8  Capital  Acquisition  Model 

.•\ppendix  B  contains  the  technical 
appendix  on  the  proposed  FY  1999 
capital  cost  model 

9.  Report  to  Congress  on  the  I  pdaie 
Factor  for  Prospective  Payment 
Hospitals  and  Hospitals  Excluded  from 

the  Prospective  Fa\Tnent  System 

Section  1886(e)(3)(B)  of  the  Act 
requires  that  the  Secretary  report  to 
Congress  on  our  initial  estimate  of  a 
recommended  update  factor  for  FY  1999 
for  both  hospitals  included  in  and 
hospitals  excluded  from  the  prospective 
payment  systems  This  report  is 
included  as  .\ppendix  C  to  this 
proposed  rule. 

10  Proposed  Recommendation  of 
Update  Factor  for  Hospital  Inpatient 
Operating  Costs 

As  required  by  sections  1886(e)(4)  and 
(e)(5)  of  the  Act.  .Appendix  D  provides 
our  recommendation  of  the  appropriate 
percentage  change  for  FY  1999  for  the 
following: 

•  Large  urban  area  and  other  area 
average  standardized  amounts  (and 
hospital-specific  rates  applicable  to  sole 
community  and  Medicare-dependent, 
small  rural  hospitals)  for  hospital 
inpatient  services  paid  for  under  the 
prospective  payment  system  for 
operating  costs. 

•  Target  rate-of-increase  hmits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by  hospitals 


and  hospital  units  excluded  from  the 
prospective  pa>Tnent  system. 

11.  Discussion  of  Medicare  Payment 
Advisor)'  Commission 
Recommendations 

The  Balanced  Budget  Act  of  1997 
aboUshed  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  and 
created  the  Medicare  Payment  Advisory 
Commission  (MedPAC).  Under  section 
1805(b)  of  the  Act,  MedPAC  is  required 
to  submit  a  rejjort  to  Congress,  not  later 
than  March  1  of  each  year,  that  reviews 
and  makes  recommendations  on 
Medicare  payment  policies.  The  March 

I,  1998  report  made  several 
recommendations  concerning  hospital 
inpatient  paNTnent  policies.  We 
reviewed  those  recommendations  and 
this  document  sets  forth  our  responses 
to  those  recommendations. 

Although  it  has  been  our  practice  to 
include  a  reprint  of  ProPAC's  March  1 
report  as  an  appendix  to  the  proposed 
rule,  we  are  not  following  that  practice 
with  MedPAC  reports.  For  further 
information  relating  specifically  to  that 
report  or  to  obtain  a  copy  of  the  report, 
contact  MedPAC  at  (202)  653-7220. 

II.  Profjosed  Changes  tc  [)R( . 
Classifications  and  Reiatnf  \Sp!t;ht^ 

A  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospital's  payment  rate  per  case  and 
multiplies  it  by  the  weight  of  the  DRG 
to  which  the  case  is  assigned.  Each  DRG 
weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  all 
DRGs 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  m  resource  consumption. 
Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  aimually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
proposed  changes  to  the  DRG 
classification  system  and  the  proposed 
recalibration  of  the  DRG  weights  for 
discharges  occurring  on  or  after  October 
1, 1998  are  discussed  below. 
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B.  DUG  Haclaitsificaliott 

1.  General 

Cases  are  classified  into  DRGs  for 
payment  under  the  prospective  payment 
system  based  on  the  principal  diagnosis, 
up  to  eight  additional  diagnoses,  and  up 
to  six  procedures  performed  during  the 
stay,  as  well  as  age.  sex,  and  discharge 
status  of  the  patient.  The  diagnosis  and 
pro<:edure  information  is  reported  by 
the  hospital  using  codes  from  the 
International  Classification  of  Diseases. 
Ninth  Revision.  Clinical  Modification 
(ICD-9-CM)  The  Medicare  fiscal 
intermediary  enters  the  information  into 
its  claims  system  and  subjects  it  to  a 
series  of  automated  screens  called  the 
Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
classification  into  a  DRG  can  be 
accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  (that  is.  sex. 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consumption  to  establish  the  DRG 
weights  and  to  classify  current  cases  for 
purposes  of  determining  payment.  The 
records  for  all  Medicare  hospital 
inpatient  discharges  are  maintained  in 
the  Medicare  Provider  Analysis  and 
Review  (MedPAR)  file.  The  data  in  this 
file  are  used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights 

Currently,  cases  are  assigned  to  one  of 
496  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
based  on  a  particular  organ  system  of 
the  body  (for  example.  MDC  6.  Diseases 
and  Disorders  of  the  Digestive  System): 
however,  some  MDCs  are  not 
constructed  on  this  basis  since  they 
involve  multiple  organ  systems  (for 
example.  MDC  22,  Bums). 

In  general,  cases  are  assigned  to  an 
MDC  based  on  the  principal  diagnosis, 
before  assignment  to  a  DRG.  However, 
there  are  five  DRGs  to  which  cases  are 
dire<:tly  assigned  on  the  basis  of 
procedure  t:odes  These  are  the  DRGs  for 
liver,  bone  marrow,  and  lung  transplant 
(DRGs  480.  481,  and  495.  respectively) 
and  the  two  DRGs  for  tracheostomies 
(DRGs  482  and  483)  Cases  are  assigned 
to  these  DRGs  before  classification  to  an 
MDC. 

Within  most  MDCs.  cases  are  then 
divided  into  surgical  DRGs  (based  on  a 


surgu^i  nieraruny  mat  ortiers  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age.  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of 
complications  or  comorbidities 
(hereafter  CC). 

Generally.  GROUPER  does  not 
consider  other  procedures;  that  is, 
nonsurgical  procedures  or  minor 
surgical  procedures  generally  not 
performed  in  an  operating  room  are  not 
listed  as  operating  room  (OR) 
procedures  in  the  GROUPER  decision 
tables.  However,  there  are  a  few  non-OR 
procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

The  changes  we  are  proposing  to 
make  to  the  DRG  classification  system 
for  FY  1999  and  other  decisions 
concerning  DRGs  are  set  forth  below. 
Unless  otherwise  noted,  our  DRG 
analysis  is  based  on  the  full  (100 
percent)  FY  1997  MedPAR  file  based  on 
bills  received  through  September  1997. 

2.  MDC  5  (Diseases  and  Disorders  of  the 
Circulatory  System) 

In  the  August  29.  1997  hospital 
inpatient  final  rule  with  comment 
period  (62  FR  45974).  we  noted  that, 
because  of  the  many  recent  changes  in 
heart  surgery,  we  were  considering 
conduciing  a  comprehensive  review  of 
the  MDC  5  surgical  DRGs.  We  have 
begun  that  review,  and  based  upon  our 
analysis  thus  far.  we  believe  it  is 
appropriate  to  propose  some  DRG 
changes  immediately.  These  proposed 
changes  are  set  forth  below. 

a.  Coronary  Bypass.  There  are  two 
DRGs  that  capture  coronary  bypass 
procedures:  DRG  106  (Coronary  Bypass 
with  Cardiac  Catheterization)  and  DRG 
107  (Coronary  Bypass  without  Cardiac 
Catheterization).  The  procedures  that 
allow  a  coronary  bypass  case  to  be 
assigned  to  DRG  106  include 
percutaneous  valvuloplasty, 
percutaneous  transluminal  coronary 
angioplasty  (PTCA).  cardiac 
catheterization,  coronary  angiography, 
and  arteriography. 

In  analyzing  the  FY  1997  MedPAR 
file,  we  noted  that,  of  cases  assigned  to 
DRG  106.  the  average  standardized 
charges  for  coronary  bypass  cases  with 
PTCA  were  significantly  higher  than 
those  cases  without  PTCA.  There  were 
approximately  4,400  cases  in  DRG  106 
where  PTCA  is  performed  as  a 
secondary  procedure.  These  cases  have 
an  average  standardized  charge  of 


approximately  $69,000.  The  average 
charge  of  the  approximately  95,000 
cases  in  DRG  106  without  PTCA  is 
approximately  $52,000. 

Based  on  this  analysis,  we  are 
proposing  to  create  a  new  DRG  for 
coronary  bypass  cases  with  PTCA.  The 
cases  currently  in  DRG  106  without 
PTCA  would  be  assigned  to  another 
DRG  and  the  cases  currently  assigned  to 
DRG  107  would  be  unmodified.  Because 
we  would  replace  two  DRGs  with  three 
new  DRGs.  we  would  revise  the  DRG 
numbers  and  titles  accordingly.  The 
new  DRGs  and  their  titles  are  set  forth 
below: 

DRG  106    Coronary  Bypass  with  PTCA 
DRG  107    Coronary  Bypass  with  Cardiac 

Catheterization 
DRG  109    Coronary  Bypass  without  Cardiac 

Catheterization 

We  note  that  DRG  109  has  been  an 
empty  DRG  for  the  last  several  years. 

b.  Implantable  Heart  Assist  System 
and  Annuloplasty.  In  the  August  29. 
1997  final  rule  with  comment  period, 
we  moved  implant  of  an  implantable, 
pulsatile  heart  assist  system  (procedure 
code  37.66)  hom  DRGs  110  and  111 
(Major  Cardiovascular  Procedures) '  to 
DRG  108  (Other  Cardiothoracic 
Procedures).  Although  this  move 
improved  payment  for  these  procedures, 
they  were  still  much  more  expensive 
than  the  other  cases  in  DRG  108 
($96,000  for  heart  assist  versus  an 
average  of  $54,000  for  all  other  cases  in 
the  FY  1996  MedPAR  file).  We  stated 
that  we  would  continue  to  review  the 
MDC  5  surgical  DRGs  in  an  attempt  to 
find  a  DRG  placement  for  these  cases 
that  would  be  more  similar  in  terms  of 
resource  use. 

In  reviewing  the  FY  1997  MedPAR 
file,  we  note  that  heart  assist  system 
implant  continues  to  be  the  most 
expensive  procedure  in  DRG  108.  In 
fact,  other  than  heart  transplant,  heart 
assist  system  implant  is  the  most 
expensive  procedure  in  MDC  5.  The 
average  FY  1997  charge  for  these  cases, 
when  assigned  to  DRG  108,  is  over 
$150,000  compared  to  about  $53,000  for 
all  cases  in  DRG  108.  Obviously,  the 
charges  for  heart  assist  implant  are 
increasing  at  a  much  greater  rate  than 
the  average  charges  for  DRG  108.  In 
addition,  the  length  of  stay  for  cases 
coded  with  37.66  is  approximately  32 
days  compared  to  about  11  days  for  all 
other  DRG  108  cases. 


'  A  single  title  combined  with  two  DRG  numlwrt 
is  uMd  to  signify  pairs.  Generally,  the  flrst  DRC  is 
for  casM  with  CC  and  the  second  DRG  is  for  cases 
without  CC.  If  a  third  number  is  included,  it 
represents  cases  with  patients  who  are  age  0-17. 
Occasionally,  a  pair  of  DRGs  is  split  between  age 
>17  and  age  0-17 
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One  possibility  for  improving 
payment  for  these  cases  is  to  move  them 
to  DRGs  104  and  103  (Cardiac  \'alve 
Procedures)  Those  DRGs.  which  split 
on  the  basis  of  the  performance  of 
cardiac  catheterization,  have  average 
charges  of  approximately  $66,000  and 
$51,000.  respectively  While  heart  assist 
implant  cases  are  still  more  expensive 
than  the  average  case  m  these  DRGs. 
payment  would  be  improved.  ClinicaLiy, 
placement  of  heart  assist  implant  in 
DRGs  104  and  105  is  not  without 
precedent  Effective  with  FY  1988.  we 
placed  implant  of  a  total  automatic 
implantable  cardioverter  defibrillator 
(AICD)  in  these  DRGs  In  addition,  the 
vast  majority  of  procedures  assigned  to 
DRG  108  involve  surgically  splitting 
open  the  sternum  to  perform  the 
procedure.  However,  implant  of  the 
heart  assist  device  does  not  require  this 
approach. 

While  reviewing  the  DRG  108  cases. 
we  also  noted  that  procedure  code  35  33 
(annuloplasty)  is  assigned  to  this  DRG. 
.Annuloplasty  is  a  valve  procedure  and 
is  clinically  more  similar  to  the  cases 
assigned  to  DRGs  104  and  10,5  than  it  is 
to  the  ca.ses  assigned  to  ORG  108  lii 
addition,  the  average  standardized 
charge  for  annuloplasty  cases  assigned 
to  DRG  108  is  about  $fi7.000.  well  above 
the  overall  average  t:harge  of 
approximately  $53,000  for  cases  in  DRG 
108.  Therefore,  we  are  proposing  to 
move  annuloplasty  from  DRG  108  to 
DRGs  104  and  105. 

In  order  to  more  accurately  reflect  the 
cases  assigned  to  DRGs  104  and  105,  we 
would  retitle  them  as  follows: 

DRG  104    Cardiac  Valve  and  Other  Major 

Cardiothoracic  Procedures  with  Cardiac 

Catheterization 
DRG  105    Cardiac  Valve  and  Other  Major 

Cardiothoracic  Procedures  without 

Cardiac  Catheterization. 

3.  MDC  22  (Bums) 

Under  the  current  DRG  system,  bum 
cases  are  assigned  to  one  of  six  DRGs  in 
MDC  22  (Bums),  which  have  not  been 
revised  since  1986.  In  our  FY  1998 
hospital  inpatient  proposed  nile  ()une  2, 
1997:  62  FR  29912),  in  response  to 
inquiries  we  had  received,  we  indicated 
that  we  would  conduct  a  comprehensive 
review  of  MDC  22  to  determine  whether 
changes  in  these  DRGs  could  more 
appropriately  capture  the  variation  in 
resource  use  associated  with  different 
classes  of  hum  patients.  We  solicited 
public  comments  on  this  issue, 
particularly  asking  for  recommendations 
on  ways  to  categorize  related  diagnosis 
and  procedure  codes  to  produce  DRG 
groupings  that  would  be  more 
homogeneous  in  terms  of  resource  use. 


.-Kmong  the  comments  we  received 
was  a  proposal  (endorsed  by  the 
.American  Bum  .Association  (ABA))  for 
restnictunng  the  DRGs  based  on  several 
statistical  and  clinical  criteria,  including 
age,  severity  of  the  bum,  and  the 
presence  of  complications  or 
comorbidities.  Although  this  proposal 
was  structured  for  a  patient  population 
encompassing  all  ages  of  patients,  we 
believed  that  it  showed  great  promise 
for  Medicare  patients  as  well.  During 
the  last  several  montJis,  we  have  worked 
closely  with  representatives  of  the  ABA 
and  with  the  clinicians  who  developed 
the  proposal  in  order  to  refine  it  for 
Medicare  purposes. 

Based  on  this  work,  we  are  proposing 
a  new  set  of  DRGs  for  bum  cases  Under 
this  proposal,  we  would  replace  the  six 
existing  DRGs  in  MDC  22  with  eight 
new  DRGs  For  ease  of  reference  and 
classification,  the  current  DRGs  in  MDC 
22.  DRGs  456  through  460  and  472, 
would  no  longer  be  valid,  and  we  would 
establish  new  DRGs  504  through  511  to 
contain  all  cases  that  currently  group  to 
MDC  22.  {The  complete  titles  of  the  new 
DRGs  are  set  forth  beiov\  : 

In  reviewing  the  Medicare  bum  cases, 
we  found  that  the  most  important 
distinguishing  characteristic  in  terms  of 
resource  use  was  the  amount  of  body 
surface  affected  by  the  bum  and  how 
much  of  that  bum  was  a  3rd  degree 
bum.  The  second  most  important  factor 
was  whether  or  not  the  patient  received 
a  skin  graft.  Thus,  a  patient  with  bums 
covering  at  least  20  percent  of  body 
area,  with  at  least  10  percent  of  that  a 
3rd  degree  bum.  consumed  the  most 
resources  However,  if  a  patient  met 
these  criteria  and  did  not  receive  a  skin 
graft,  then  the  case  was  much  less 
expensive  and  the  average  length  of  stay 
fell  from  over  30  days  to  8  days.  The 
first  two  proposed  burn  DRGs  would 
reflect  these  distinctions  fDRGs  504  and 
505). 

.After  classifying  the  most  extensive 
bum  cases,  we  found  that  the  patients 
with  3rd  degree  bums  that  did  not  meet 
the  criteria  to  be  assigned  to  DRGs  504 
and  505  were  the  most  expensive  of  the 
remaining  cases  (that  is,  those  patients 
whose  bums  that  did  not  meet  the  at 
least  20  percent  body  area  or  at  least  10 
percent  3rd  degree  criteria).  These  bums 
are  referred  to  clinically  as  "full- 
thickness  bums."  .A  subset  of  these  full- 
thickness  bum  cases,  those  with  skin 
graft  or  an  inhalation  injury,  were  much 
more  expensive  than  the  other  cases. 
After  dividing  these  patients  into  two 
groups,  with  or  without  skin  graft  or 
inhalation  injury,  we  examined  whether 
other  factors  had  an  influence  on 
resource  use.  We  found  that  patients 
who  had  a  CC  (complication  or 


comorbidity)  or  a  concomitant 
significant  trauma  consumed  more 
resources  whether  or  not  they  had  a  skin 
graft  or  inhalation  injury.  Thus,  the  next 
four  DRGs  were  defined  as  full- 
thickness  bums  with  skin  graft  or 
inhalation  injury  with  or  without  CC  or 
significant  trauma,  or  full-thickness 
bums  without  skin  graft  or  inhalation 
injury  with  or  without  CC  or  significant 
trauma  (DRGs  506  through  509). 

Finally,  the  last  two  proposed  DRGs 
(510  and  511)  are  for  cases  with 
nonextensive  bums.  These  cases  are 
also  split  on  the  basis  of  CCs  or 
concomitant  significant  trauma. 

Consistent  with  the  recommendations 
of  several  commenters  on  last  year's 
proposed  rule,  the  new  bum  DRGs 
would  no  longer  include  a  separate  DRG 
for  cases  in  which  bum  patients  were 
transferred  to  another  acute  care  facility. 
Overall,  we  estimate  that  these  proposed 
changes  would  increase  by  more  than  25 
percent  the  amoimt  of  variation  in 
resource  use  explained  by  the  DRGs  in 
MDC  22.  They  would  also  improve  the 
clinical  coherence  of  the  cases  within 
each  DRG.  Thus,  we  believe  that  the 
proposed  DRGs  would  provide  for 
improved  payment  for  cases  assigned  to 
MDC  22. 

The  specific  diagnosis  and  procedure 
codes  that  would  be  included  in  each  of 
the  eight  DRGs  and  their  titles  are  as 
follows: 

DBGs  504  and  505— Extensive  3rd 
Degree  Bums  with  and  without  Skin 
Graft 

DRGs  504  and  505  would  include  all 
cases  with  bums  involving  at  least  20 
percent  of  body  surface  area  combined 
with  a  3rd  degree  bum  covering  at  least 
10  percent  of  body  surface  area.  Thus, 
these  cases  would  have  diagnosis  codes 
of  948. XX,  with  a  fourth  digit  of  2  or 
higher  (indicating  that  bum  extends 
over  20  percent  or  more  of  body  surface) 
and  a  fifth  digit  of  1  or  higher 
(indicating  a  3rd  degree  bum  extending 
over  10  percent  or  more  of  body 
surface).  Cases  with  the  appropriate 
diagnosis  codes  would  be  classified  into 
DRG  504  if  one  of  the  following  skin 
graft  procedure  codes  is  present: 

85.82 
85.83 
85.84 
86.60 
86.61 
86.62 
86.63 
86.65 
86.66 
86.67 

in 

of 
86.69 
86.70 


Split-thickness  graft  to  breast 
Full-thickness  graft  to  breast 
Pedicle  graft  to  breast 
Free  skin  graft.  NOS 
Full-thickness  skin  graft  to  hand 
Other  skin  graft  to  hand 
Full -thickness  skin  grait  to  other  sites 
Heterograft  to  skin 
Homograft  to  skin 

Dermal  regenerative  graft  (new  code 
FY  199»— see  Table  6A  in  section  V. 
th?  Addendum) 
Other  skin  graft  to  other  sites 
Pedicle  of  flap  graft.  NOS 
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ifis  or  flaps 
•  Ti     Advanccmunt  ol  p«du:lB  jiraft 
,iti  73    Attachment  of  pedicle  or  flap  graf^  to 

hand 
B6  74    Attachment  of  pedicle  or  flap  gid  ft  to 

other  sites 
16.75     RKviiclon  of  pedicle  or  flap  graft 
86.93     Insertion  of  itMue  expander 

DBGs  506  and  507— Full  Thickness 
Burn  with  Skin  Graft  or  Inhalation 
Injury  with  or  without  CC  or  Significant 
Trauma 

These  DRCs  would  include  all  other 
cases  of  3rd  degree  bums  that  also  have 
either  a  skin  graft  or  an  inhalation 
injury.  Thus,  these  cases  would  have 
diagnosis  codes  of  941.xx  through 
946. XX,  and  949  xx.  with  a  fourth  digit 
of  3  or  higher,  as  well  as  cases  with 
codes  of  948. XX  that  did  not  group  into 
DRGs  504  or  505  (that  is.  948.00.  948.01. 
and  948  Ix  through  948. 9x  with  a  fifth 
digit  of  0).  In  addition,  cases  classified 
into  DRGs  506  and  507  must  have  either 
one  of  the  skin  graft  procedure  codes 
listed  above  or  one  of  the  following 
diagnosis  codes  for  inhalation  injuries: 

518. 5    Pulmonary  insufficiency  following 

trauma  and  surgery 
518  81     Respiratory  failure 
518.84     Acute  and  chronic  respiratory 

failure  (new  code  in  FY  1999 — see  Table 

6A  in  section  V  of  the  Addendum) 
947.1  Bum  of  larynx,  trachea,  or  lung 
987  9    Toxic  effect  of  gas.  fume,  or  vapor. 

NOS 

Cases  that  meet  both  of  these  coding 
criteria  would  be  assigned  to  DRG  506 
if  there  is  a  diagnosis  code  indicating 
either  a  CC  (based  on  the  standard  DRG 
CC  list)  or  concomitant  significant 
trauma  (based  on  the  significant  trauma 
diagnosis  codes,  listed  by  body  site, 
used  for  classification  in  MDC  24). 

DRGs  508  and  509— Full  Thickness 
Burn  without  Skin  Graft  or  Inhalation 
Injury  with  or  without  CC  or  Significant 
Trauma 

These  DRGs  would  include  all  other 
cases  of  3rd  degree  bums.  Thus,  these 
DRGs  would  include  all  cases  without  a 
skin  graft  or  inhalation  injury  that  have 
diagnosis  codes  of  941. xx  through 
946. XX.  and  949. xx,  with  a  fourth  digit 
of  3  or  higher,  as  well  as  cases  with 
codes  of  948. XX  that  did  not  group  into 
DRGs  504  or  505  DRG  508  would  also 
require  a  secondary  diagnosis  from  the 
standard  CC  list  or  the  trauma  list  based 
on  the  significant  trauma  diagnosis 
codes,  listed  by  body  site,  used  for 
classification  in  MDC  24. 


UHL.i>  51U  ana  j  J  i— .Vo/ie'.vrensive 
Bums  with  and  without  CC  or 
Significant  Trauma 

The  remaining  bum  cases  would  be 
classified  into  one  of  these  two  DRGs. 
depending  on  whether  or  not  the  claim 
included  a  diagnosis  code  reflecting  the 
presence  of  a  CC  or  a  significant  trauma. 
as  explained  above. 

4  Legionnaires'  Disease 

Effective  with  discharges  occurring  on 
or  after  October  1.  1997,  a  new  diagnosis 
code  was  created  for  pneumonia  due  to 
Legionnaires'  disease  (code  482.84).  In 
the  August  29,  1997  final  rule  with 
comment  period,  we  assigned  this  code 
to  DRGs  79,  80.  and  81  (Respiratory 
Infections  and  Inflammations)  (62  FR 
46090).  However,  we  did  not  include 
this  code  as  a  human  immunodeficiency 
virus  (HIV)  major  related  condition  in 
MDC  25  (HIV  Infections).  Because 
pneumonia  due  to  Legionnaires'  disease 
is  a  serious  respiratory  condition  that 
has  a  deleterious  effect  on  patients  with 
HIV.  we  are  proposing  to  assign 
diagnosis  code  482.84  to  DRG  489  (HTV 
with  Major  Related  Condition)  as  a 
major  related  condition  In  addition,  we 
did  not  assign  the  code  as  a  major 
problem  in  DRGs  387  (Prematurity  with 
Ma)or  Problems)  and  389  (Full  Temi 
Neonate  with  Major  Problems).  These 
DRGs  are  assigned  to  MDC  15 
(Newboms  and  Other  Neonates  with 
Conditions  Originating  in  the  Perinatal 
Period).  Again,  as  a  part  of  this 
proposed  rule,  we  would  assign 
diagnosis  code  482.84  as  a  major 
problem  in  DRGs  387  and  389  because 
of  its  effect  on  resource  use  in  treating 
newboms. 

5.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is. 
therefore,  necessary  to  have  a  decision 
mle  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  surgical  hierarchy, 
an  ordering  of  surgical  classes  from 
most  to  least  resource  intensive, 
performs  that  function.  Its  appUcation 
ensures  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 
DRG  associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibration.  we  reviewed  the  surgical 
hierarchy  of  each  MDC.  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 


tne  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  5,  the  surgical  class  "heart 
transplant  "  consists  of  a  single  DRG 
(DRG  103)  and  the  class  "major 
cardiovascular  procedures"  consists  of 
two  DRGs  (DRGs  110  and  111). 
Consequently,  in  many  cases,  the 
surgical  hierarchy  has  an  impact  on 
more  than  one  DRG  The  methodology 
for  determining  the  most  resource- 
intensive  surgical  class  involves 
weighting  each  DRG  for  frequency  to 
determine  the  average  resources  for  each 
surgical  class.  For  example,  assume 
surgical  class  A  includes  DRGs  1  and  2 
and  surgical  class  B  includes  DRGs  3.4. 
and  5  Assume  also  that  the  average 
charge  of  DRG  1  is  higher  than  that  of 
DRG  3.  but  the  average  charges  of  DRGs 
4  and  5  are  higher  than  the  average 
charge  of  DRG  2.  To  determine  whether 
surgical  class  A  should  be  higher  or 
lower  than  surgical  class  B  in  the 
surgical  hierarchy,  we  would  weight  the 
average  charge  of  each  DRG  by 
frequency  (that  is.  by  the  number  of 
cases  in  the  DRG)  to  determine  average 
resource  consumption  for  the  surgical 
class.  The  surgical  classes  would  then 
be  ordered  from  the  class  with  the 
highest  average  resource  utilization  to 
that  with  the  lowest,  with  the  exception 
of  "other  OR  procedures  '  as  discussed 
below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  alternatives  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  procedure  in  the  most 
resource-intensive  surgical  class  this 
result  is  unavoidable. 

We  note  that,  notwithstanding  the 
foregoing  discussion,  there  are  a  few 
instances  when  a  surgical  class  with  a 
lower  average  relative  weight  is  ordered 
above  a  surgical  class  with  a  higher 
average  relative  weight.  For  example, 
the  "other  OR  procedures  "  surgical 
class  is  uniformly  ordered  last  in  the 
surgical  hierarchy  of  each  MDC  in 
which  it  occurs,  regardless  of  the  fact 
that  the  relative  weight  for  the  DRG  or 
DRGs  in  that  surgical  class  may  be 
higher  than  that  for  other  surgical 
classes  in  the  MDC.  The  "other  OR 
procedures"  class  is  a  group  of 
procedures  that  are  least  likely  to  be 
related  to  the  diagnoses  in  the  MDC  but 
are  occasionally  performed  on  patients 
with  these  diagnoses.  Therefore,  these 
procedures  should  only  be  considered  if 
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no  other  procedure  more  closelv  related 
to  the  diagnoses  i.n  the  MDC'  has  tjwen 
performed - 

A  second  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  verv  small. 
We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hierarchy  since,  by  virtue  of  the 
hierarchy  change,  the  relative  weights 
are  likelv  to  shift  such  that  the  higher- 
ordered  surgical  class  has  a  lower 
average  weight  than  the  class  ordered 
below  It 

Based  on  the  preliminary 
recalibration  of  the  DRGs  we  are 
proposing  to  modify  the  surgical 
hierarchy  as  set  forth  below  .\s  we 
stated  m  the  September  1.  1989  final 
rule  (54  FR  36457).  we  are  unable  to  test 
the  effects  of  the  proposed  revisions  to 
the  surgical  hierarchy  and  to  reflect 
these  changes  in  the  proposed  relative 
weights  due  to  the  unavailability  of 
revised  GROLJPER  software  at  the  time 
this  proposed  rule  is  prepared.  Rather, 
we  simulate  most  major  classification 
changes  to  approximate  the  placement 
of  cases  under  the  proposed 
reclassification  and  then  determine  the 
average  charge  for  each  DRG.  These 
average  charges  then  serve  as  our  best 
estimate  of  relative  resource  use  for  each 
surgical  class.  We  test  the  proposed 
surgical  hierarchy  changes  after  the 
revised  GROUPER  is  received  and 
reflect  the  final  c:hanges  in  the  DRG 
relative  weights  in  the  final  rule 
Further,  as  discussed  below  in  section 
II. C  of  this  preamble,  we  anticipate  that 
the  final  recalibrated  weights  will  be 
somewhat  different  from  those 
proposed,  since  they  will  be  based  on 
more  complete  data  Consequently, 
further  revision  of  the  hierarchy,  using 
the  above  principles,  may  be  necessarv' 
in  the  final  rule. 

At  this  time,  we  would  revise  the 
surgical  hierarchy  for  MDC  3  [Diseases 
and  Disorders  of  the  Ear,  Nose,  Mouth 
and  Throat)  as  follows: 

•  We  would  reorder  Sinus  and 
Mastoid  Procedures  (DRGs  53-54)  above 
Myringotomy  with  Tube  Insertion 
(DRGs  61-62), 

•  We  would  reorder  Mouth        * 
Procedures  (DRGs  168-169)  above 
Tonsil  and  Adenoid  Procedure  Except 
Tonsillectomy  and/or  Adeniodectomy 
Only  (DRGs  .57-58), 

6.  Refinement  of  Complications  and 
Comorbidities  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  CCs  We  developed 
this  list  using  physician  panels  to 
include  those  diagnoses  that,  when 
present  as  a  secondary  condition,  would 
be  considered  a  substantial 


complication  or  comorbidity.  In 
previous  years,  we  have  made  changes 
to  the  standard  list  of  CCs.  either  by 
adding  new  CCs  or  deleting  CCs  already 
on  the  list.  At  this  time,  we  do  not 
propose  to  delete  any  of  the  diagnosis 
codes  on  the  CC  list 

In  the  September  1,  1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143).  we 
modified  the  GROUPER  logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  CCs  would  not  be 
considered  a  valid  CC  in  combination 
with  a  particular  principal  diagnosis. 
Thus,  we  created  the  CC  Exclusions 
List  We  made  these  changes  to  preclude 
coding  of  CCs  for  closely  related 
conditions,  to  preclude  duplicative 
coding  or  inconsistent  coding  from 
being  treated  as  CCs,  and  to  ensure  that 
cases  are  appropnately  classified 
between  the  complicated  and 
uncomplicated  DRGs  in  a  pair 

In  the  .May  19.  1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  ISB?:";.  we 
explained  that  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the 
September  1.  1987  final  notice  [S2  FR 
33154)). 

•  Specific  and  nonspecific  (that  is, 
not  otherwise  specified  (NOS)) 
diagnosis  codes  for  a  condition  should 
not  be  considered  CCs  for  one  another 

•  Conditions  that  may  not  co-exist 
such  as  partial/total,  unilateral 'hi lateral, 
obstructed/ unobstructed,  and  benign/ 
maiignpnt.  should  not  be  considered 
CCs  for  one  another. 

•  The  same  condition  in  anatomicalK 
proximal  sites  should  not  be  considered 
CCs  for  one  another 

•  Closely  related  conditions  shouic 
not  be  considered  CCs  for  one  anothe."^ 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  The  FY  1988  revisions  were 
intended  to  be  only  a  first  step  towarc 
refinement  of  the  CC  list  in  that  the 
criteria  used  for  eliminating  certain 
diagnoses  from  consideration  as  CCs 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 
considered  complications  or 
comorbidities  of  another  diagnosis.  For 
that  reason,  and  in  light  of  comments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions  and  to 
remove  diagnoses  from  the  master  list 
that  have  been  shown  not  to  meet  the 
definition  of  a  CC.  (See  the  September 
30.  1988  final  rule  for  the  revision  made 


for  the  discharges  occurring  in  FY  1989 
(53  FR  38485);  the  September  1,  1989 
final  mle  for  the  FY  1990  revision  (54 
FR  36552);  the  September  4,  1990  final 
mle  for  the  FY  1991  revision  (55  FR 
36126);  the  August  30.  1991  final  mle 
for  the  FY  1992  revision  (56  FR  43209); 
the  September  1,  1992  final  mle  for  the 
FY  1993  revision  (57  FR  39753);  the 
September  1,  1993  final  mle  for  the  FY 

1994  revisions  (58  FR  46278);  the 
September  1,  1994  final  mle  for  the  FY 

1995  revisions  (59  FR  45334);  the 
September  1,  1995  final  rule  for  the  FY 

1996  revisions  (60  FR  45782);  the 
August  30,  1996  final  mle  for  the  FY 

1997  revisions  (61  FR  46171);  and  the 
August  29,  1997  final  mle  for  the  FY 

1998  revisions  (62  FR  45966)). 

We  are  proposing  a  limited  revision  of 
the  CC  Exclusions  List  to  take  into 
account  the  changes  that  will  be  made 
in  the  ICD-9-CM  diagnosis  coding 
system  effective  October  1.  1998.  (See 
section  II. B. 8,  below,  for  a  discussion  of 
1CD-9-CM  changes.)  These  proposed 
changes  are  being  made  in  accordance 
with  the  principles  established  when  we 
created  the  CC  Exclusions  List  in  1987. 

Tables  6F  and  6G  in  section  V.  of  the 
Addendum  to  this  proposed  mle 
contain  the  proposed  revisions  to  the  CC 
Exclusions  List  that  would  be  effective 
for  discharges  occurring  on  or  after 
October  1 .  1998.  Each  table  shows  the 
principal  diagnoses  with  proposed 
changes  to  the  excluded  CCs.  Each  of 
these  principal  diagnoses  is  shown  with 
an  asterisk  and  the  additions  or 
deletions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column 
immediately  following  the  affected 
principal  diagnosis. 

CCs  that  are  added  to  the  Ust  are  in 
Table  6F — Additions  to  the  CC 
Exclusions  List  Beginning  v^th 
discharges  on  or  after  October  1.  1998, 
the  indentec  diagnoses  will  not  be 
recognized  t)\  the  GROLTER  as  vaUd 
CCs  for  the  asterisked  pnncipal 
diagnosis 

CCs  that  are  deleted  from  the  Ust  are 
in  Table  SG— Deletions  from  the  CC 
Exclusions  List  Beginning  with 
discharges  on  or  after  October  1,  1998 
the  indented  diagnoses  will  be 
recognized  bv  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  from,  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $92.00  plus  $6.00 
shipping  and  handling  and  on 
microfiche  for  $20.50,  plus  $4.00  for 
shipping  and  handling.  A  request  for  the 
FY  1988  CC  Exclusions  List  (which 
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should  include  the  identification 
accession  number  (PB)  88-133970) 
should  be  made  to  the  following 
address:  National  Technical  Information 
Service;  United  States  Department  of 
Commerce;  5285  Port  Royal  Road; 
Springfield.  Virginia  22161;  or  by 
calling  (703)  487-»650, 

Users  should  be  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989, 1990.  1991.  1992.  1993. 
1994.  1995.  1996.  1997.  and  1998)  and 
those  in  Tables  6F  and  6G  of  this 
document  must  be  incorporated  into  the 
list  purchased  from  NTIS  in  order  to 
obtain  the  CC  Elxclusions  List  applicable 
for  discharges  occurring  on  or  after 
October  1.  1998. 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions 
List,  is  available  from  3M/Health 
Information  Systems  (HIS),  which, 
under  contract  with  HCFA,  is 
responsible  for  updating  and 
maintaining  the  GROUPER  program. 
The  current  DRG  Definitions  Manual. 
Version  15.0.  is  available  for  $195.00, 
which  includes  $15.00  for  shipping  and 
handling.  Version  16.0  of  this  manual, 
which  will  include  the  final  FY  1999 
DRG  changes,  will  be  available  in 
October  1998  for  $225.00.  These 
manuals  may  be  obtained  by  writing 
3MyHlS  at  the  following  address:  100 
Barnes  Road;  Wallingford.  Connecticut 
06492;  or  by  calling  (203)  949-0303. 
Please  specify  the  revision  or  revisions 
requested. 

7.  Review  of  Procedure  Codes  in  DRGs 
468.  476, and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis).  DRG 
476  (Prostatic  OR  Procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis)  in  order  to 
determine  whether  it  would  be 
appropriate  to  change  the  procedures 
assigned  among  these  DRGs. 

DRGs  468.  476.  and  477  are  reserved 
for  those  cases  in  which  none  of  the  OR 
procedures  performed  is  related  to  the 
principal  diagnosis.  These  DRGs  are 
intended  to  capture  atypical  cases,  that 
is.  those  cases  not  occurring  with 
sufficient  frequency  to  represent  a 
distinct,  recognizable  clinical  group. 
DRG  476  is  assigned  to  those  discharges 
in  which  one  or  more  of  the  following 
prostatic  procedures  are  performed  and 
are  unrelated  to  the  principal  diagnosis: 

60.0     Incision  of  prostate 
60. 1 2    Open  biopsy  of  prostate 
60. 1 5    Biopsy  of  pteriprostatic  tissue 
60.18    Other  diagnostic  procedures  on 
prostate  and  periprostatic  tissue 


60.21     Transurethral  prostatectomy 
60.29    Other  transurethral  prostatectomy 
60.61     Local  excision  of  lesion  of  prostate 
60.69    Prostatectomy  NEC 
60.81     Incision  of  periprostatic  tissue 
60  82     Excision  of  periprostatic  tissue 
60  93     Repair  of  prostate 

60.94  Control  of  (postoperative)  hemorrhage 
of  prostate 

60.95  Transurethral  balloon  dilation  of  the 
prostatic  urethra 

60.99    Other  operations  on  prostate 

All  remaining  OR  procedures  are 
assigned  to  DRGs  468  and  477.  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 
unrelated  to  the  principal  diagnosis. 
The  original  list  of  the  ICD-9-CM 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures,  if 
performed  with  an  unrelated  principal 
diagnosis,  was  published  in  Table  6C  in 
section  IV.  of  the  Addendum  to  the 
September  30.  1988  final  rule  (53  FR 
38591).  As  part  of  the  final  rules 
published  on  September  4.  1990.  August 
30.  1991.  September  1.  1992.  September 
1.  1993.  Septtember  1,  1994,  September 
1.  1995.  August  30.  1996.  and  August 
29.  1997,  we  moved  several  other 
procedures  from  DRG  468  to  477.  as 
well  as  moving  some  procedures  from 
DRG  477  to  468.  (See  55  FR  36135,  56 
FR  43212.  57  FR  23625,  58  FR  46279. 
59  FR  45336.  60  FR  45783.  61  FR  46173. 
and  62  FR  45981,  respectively.) 

a.  Adding  Procedure  Codes  to  MDCs. 
We  annually  conduct  a  review  of 
procedures  producing  DRG  468  or  477 
assignments  on  the  basis  of  voliune  of 
cases  in  these  DRGs  with  each 
procedure.  Our  medical  consultants 
then  identify  those  procedures 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  Based  on  this 
year's  review,  we  did  not  identify  any 
necessary  changes;  therefore,  we  are  not 
proposing  to  move  any  procedures  from 
DRGs  468  and  477  to  one  of  the  surgical 
DRGs. 

b.  Reassignment  of  Procedures  Among 
DRGs  468.  476.  and  477.  We  also 
reviewed  the  list  of  procedures  that 
produce  assignments  to  DRGs  468,  476. 
and  477  to  ascertain  if  any  of  those 
procedures  should  be  moved  from  one 
of  these  DRGs  to  another  based  on 
average  charges  and  length  of  stay. 
Generally,  we  move  only  those 
procedures  for  which  we  have  an 
adequate  number  of  discharges  to 
analyze  the  data.  Based  on  our  review 
this  year,  we  are  not  proposing  to  move 
any  procedures  from  DRG  468  to  DRGs 
476  or  477,  from  DRG  476  to  DRGs  468 


or  477,  or  from  DRG  477  to  DRGS  468 
or  476. 

8.  Changes  to  the  ICD-9-CM  Coding 
System 

As  discussed  above  in  section  II.B.l  of 
this  preamble,  the  ICD-9-CM  is  a 
coding  system  that  is  used  for  the 
reporting  of  diagnoses  and  procedures 
performed  on  a  patient  In  September 
1985,  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  was  formed. 
This  is  a  Federal  interdepartmental 
committee  charged  with  the  mission  of 
maintaining  and  updating  the  ICIV9- 
CM.  That  mission  includes  approving 
coding  changes,  and  developing  errata. 
addenda,  and  other  modifications  to  the 
ICD-9-CM  to  reflect  newly  developed 
procedures  and  te<.hnoic)«ies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  i  (innmniK  atinn 
techniques  with  a  v  I'W  tiwani 
standardizing  coding  applu  ations  and 
upgrading  the  quality  of  the 
classification  system 

The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has  lead 
responsibility  for  the  ICD-9-CM 
diagnosis  codes  included  in  the  Tabular 
List  and  Alphabetic  Index  for  Diseases 
while  HCFA  has  lead  responsibility  for 
the  ICD-9-CM  procedure  codes 
included  in  the  Tabular  List  and 
Alphabetic  Index  for  Procedures. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)).  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
well  as  physicians,  medical  record 
administrators,  health  information 
management  professionals,  and  other 
members  of  the  public  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  in  writing,  the 
Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  at  public  meetings 
held  on  June  5  and  December  4  and  5, 
1997,  and  finalized  the  coding  changes 
after  consideration  of  comments 
received  at  the  meetings  and  in  writing 
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within  W  days  following  the  December 
1997  meeting.  The  initial  meeting  for 
consideration  of  coding  issues  for 
implementation  in  FY  2000  will  be  held 
on  lune  4,  199R-  Copies  of  the  minutes 
of  the  1997  meetings  can  be  obtained 
from  the  HCFA  Home  Page  @  http:// 
www  hcfa.gov/pubaffr  htm,  under  the 
"What's  New"  listing  Paper  copies  of 
these  minutes  are  no  longer  available 
and  the  mailing  list  has  been 
discontinued  We  encourage 
commenters  to  address  suggestions  on 
coding  issues  involving  diagnosis  codes 
to:  Donna  Pickett,  Co-Chairperson;  ICI>- 
&-CM  Coordination  and  Maintenance 
Committee;  NCHS:  Room  1100;  6525 
Belcrest  Road:  Hyattsviile.  Maryland 
20782  Comments  may  be  sent  by  E-mai! 
to;  dfp4@rdc.gov 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to  Patncia  E.  Brooks.  Co- 
Chairperson,  ICD-9-CM  Coordination 
and  Maintenance  Committee;  HCFA 
Center  for  Health  Plans  and  Providers. 
Plan  and  Provider  Purchasing  Police- 
Group,  Division  of  .Acute  Care;  C5— 05- 
27:  7500  Security  Boulevard;  Baltimore, 
Maryland  21244-1850  Comments  may 
be  sent  by  E-mail  to:  pbrooks@hcfa.gov. 

The  ICD-9-CM  code  changes  that 
have  been  approved  will  become 
effective  October  1.  1998.  The  new  1CE>- 
9-CM  codes  are  listed,  along  with  their 
proposed  DRG  classifications,  m  Tables 
BA  and  6B  (New  Diagnosis  Codes  and 
New  Procedure  Codes,  respectively)  in 


DRG 


10.. 
14  .. 
79.. 
82.. 
89. 
127 
172 
203 
239 
296 
403 
416 


section  V  of  the  .■\ddendum  to  this 
proposed  rule   As  we  stated  above,  the 
code  numbers  and  their  titles  were 
presented  for  public  comment  in  the 
ICI>-9-CM  Coordination  and 
Maintenance  Committee  meetings  Both 
oral  and  written  comments  were 
considered  before  the  codes  were 
approved  Therefore,  we  are  soliciting 
comments  oniv  on  the  proposed  DRG 
classifications 

Further,  the  Committee  has  approved 
the  expansion  of  certain  1CEV-9-CM 
codes  to  require  an  additional  digit  for 
valid  code  assignment  Diagnosis  codes 
that  have  been  replaced  by  expanded 
codes,  other  codes,  or  have  been  deleted 
are  in  Table  6C  (Invalid  Diagnosis 
Codes)  These  invalid  diagnosis  codes 
will  not  be  recognized  by  the  GROUPER 
beginning  with  discharges  occurring  on 
or  after  Ckitober  1 ,  1998  The 
corresponding  new  or  expanded 
diagnosis  codes  are  included  in  Table 
6 A  Procedure  codes  that  have  been 
replaced  by  expanded  codes,  other 
codes,  or  have  been  deleted  are  in  Table 
6D  (Invalid  Procedure  Codes),  Revisions 
to  diagnosis  code  titles  are  in  Table  6E 
(Revised  Diagnosis  Code  Titles],  which 
also  include  the  proposed  DRG 
assignments  for  these  revised  codes.  For 
FY  1999.  there  are  no  revisions  to 
procedure  code  titles. 

9  Other  Issues — 

a.  Palliative  Care.  Effective  October  1, 
1996  (FY  1997).  we  introduced  a 
diagnosis  code  to  allow  the 


identification  of  those  cases  in  which 
palliative  care  was  delivered  to  a 
hospital  inpatient.  This  code,  V66.7 
(Encounter  for  palliative  care),  was 
unusual  in  that  there  had  been  no 
previous  code  assignment  that  included 
the  concept  of  palliative  care.  Since  this 
was  a  new  concept,  instructional 
materials  were  developed  and 
distributed  by  the  AHA  as  well  as 
specialty  groups  on  the  use  of  this  new 
cixie  With  new  codes,  it  sometimes 
takes  several  years  for  physician 
documentation  to  improve  and  for 
coders  to  become  accustomed  to  looking 
for  this  type  of  information  in  order  to 
assign  a  code.  There  is  an  inclusion  note 
listed  under  V66,7  which  indicates  that 
this  code  should  be  used  as  a  secondary 
diagnosis  only;  the  patient's  medical 
problem  would  always  be  listed  first. 
Currently,  use  of  diagnosis  code  V66.7 
does  not  have  an  impact  on  DRG 
assignment.  Consistent  with  prior 
practice,  we  have  waited  undl  the  FY 
1997  data  became  available  for  analysis 
before  considering  any  possible 
modifications  to  the  DRGs. 

In  analyzing  the  FY  1997  bills 
received  through  September  1997.  we 
found  that  4.769  discharges  included 
V66.7  as  a  secondary  diagnosis.  These 
cases  were  widely  distributed 
throughout  199  DRGs.  The  vast  majority 
of  these  DRGs  included  five  or  fewer 
discharges  with  use  of  palliative  care. 
Only  12  DRGs  included  more  than  100 
cases.  These  were  the  following: 


TitJe 


Nervous  System  Neoplas.'ns  with  CC  

Speatic  Cerebrovascular  Disoroers  Except  TIA  „ - - — • 

Respiratory  infections  ana  Inflammations  Age  >17  wtth  CC  

Respiratory  Neopiasms   " — _...— ~. 

Simple  Pneumonia  and  Pleurisy  Age  >17  with  CC 

Hear!  Failure  ana  Shock     - — 

Digestive  Malignancy  witn  CC  

Malignancy  ot  HepatoOtliary  System  o'  Pancreas  

Pathological  Fractures  anc  MuscuiosKeieta-  ana  Connective  Tissue  Maltgnarwy 

Nutritional  and  Miscellaneous  MetaDouc  Disorders  Age  >17  with  CC  

Lymphoma  and  Non- Acute  ^euke'^ia  with  CC  

Septicemia  Age  >1 7  - ~ 


Number  o« 


144 
272 
139 
S26 
200 
184 
226 
285 
218 
173 
178 
147 


Six  of  these  DRGs  are  cancer-related; 
however,  the  other  DRGs  are  quite 
diverse.  Upon  further  analysis,  we 
found  that,  for  the  most  part,  discharges 
with  code  V66,7  do  not  significantly 
differ  in  length  of  stay  from  the 
discharges  in  the  same  DRG  without 
code  V66.7.  Discharges  with  code  V66.7 
are  sometimes  longer  and  sometimes 
shorter  and  the  comparative  length  of 
stay  for  a  given  DRG  tends  to  vary  by 
only  one  day.  In  general,  the  average 
charges  for  a  palliative  care  case 


discharge  with  a  sec(»dary  code  of 
V66.7  w  ere  lower  than  the  charges  for 
other  discharges  within  the  DRG. 
Hov\'ever,  these  differences  were 
relatively  small  and  were  well  within 
the  standard  variation  of  charges  for 
cases  in  the  DRG, 

One  approach  we  could  take  to  revise 
the  DRGs  would  be  to  divide  those 
DRGs  with  a  large  number  of  cases 
coded  with  V66.7  into  two  different 
DRGs.  with  and  without  palliative  care. 
However,  the  relatively  small 


proportion  of  cases  in  each  DRG  argues 
against  this  approach;  no  DRG  has  more 
than  1  percent  of  its  cases  coded  with 
palliative  care  and.  in  most  cases,  the 
percentage  is  well  under  1  percent.  An 
alternative  approach  would  be  to  group 
all  palliative  care  cases,  regardless  of  the 
underlying  disease  or  condition,  into 
one  new  DRG.  However,  the  charges  of 
these  cases  are  so  varied  that  this  is  not 
a  logical  choice.  In  addition,  there  is  a 
lack  of  clinical  coherence  in  such  an 
approach.  The  underlying  diagnoses  of 


25584 


Federal  Register  /  Vol.  63,  No.  89  /  Friday.  May  8,  1998  /  Proposed  Rules 


these  cases  range  from  respiratory 
conditions  to  heart  failure  to  septicei:.... 
Because  there  are  so  few  cases  in  the  FY 

1997  data  and  they  are  so  widely 
dispersed  among  different  DRCs.  we  are 
not  proposing  a  DRC  modification  at 
this  time.  We  will  make  a  more  detailed 
analysis  of  these  cases  over  the  next 
year  based  on  a  more  complete  FY  1997 
data  file  as  well  as  review  of  the  FY 

1998  cases  that  will  be  available  later 
this  year.  As  time  goes  by.  hospital 
coders  and  physicians  should  become 
more  aware  of  this  code  and  we  hope 
that  more  complete  data  will  assist  our 
decision  making  process. 

b.  PTCA.  Effective  with  discharges 
occurring  on  or  after  October  1,  1997, 
we  reassigned  cases  of  PTCA  with 
coronary  artery  stent  implant  from  DRC 
112  to  DRG  116.  In  the  August  29.  1997 
final  rule  with  comment  period,  we 
responded  to  several  commenters  who 
contended  that  PTCA  cases  treated  with 
platelet  inhibitors  were  as  resource 
intensive  as  the  PTCA  with  stent 
implant  cases  and  that  these  cases 
should  also  be  moved  to  DRG  116. 
However,  there  is  currently  no  code  that 
describes  the  infusion  of  platelet 
inhibitors.  Therefore,  we  were  unable  to 
make  any  changes  in  the  DRCs  for  FY 
1998 

As  set  forth  in  Table  6B.  New 
Procedure  Codes  in  section  V.  of  the 
addendum  to  this  proposed  rule,  a  new 
procedure  code  for  mjection  or  infusion 
of  platelet  inhibitors  (rode  99.20)  will 
be  effective  with  discharges  occurring 
on  or  al^er  Ck:tober  1.  1998.  Our  usual 
pohcy  on  new  codes  is  to  assign  them 
to  the  same  DRG  or  DRCs  as  their 
predecessor  code.  Because  infusion  of 
platelet  inhibitors  is  currently  assigned 
to  a  non-OR  procedure  code,  we 
followed  our  usual  practice  and 
designated  code  99.20  as  a  non-OR  code 
that  does  not  affect  DRG  assignment. 

We  will  not  have  any  data  on  this  new 
code  until  we  receive  bills  for  FY  1999. 
Thus,  we  would  be  unable  to  make  any 
changes  in  DRG  assignment  until  FY 
2001  We  note,  however,  that  the 
Conference  Report  that  accompanied  the 
Balanced  Budget  Act  of  1997  contained 
language  stating  that  "*    *    *  in  order  to 
ensure  that  Medicare  beneficiaries  have 
access  to  innovative  new  drug  therapies, 
the  Conferees  believe  that  HCFA  should 
consider,  to  the  extent  feasible,  reliable, 
validated  data  other  than  MedPAR  data 
in  annually  recalibrating  and 
reclassifying  the  DRCs."  (H.R.  Rep  No 
105-2t7.734)  At  this  time,  we  have 
received  no  data  that  would  allow  us  to 
make  an  appropriate  modification  of 
DRG  112  for  PTCA  cases  with  platelet 
infusion  therapy.  When  we  develop  the 
final  rule,  we  will  review  and  analyze 


Miy  data  we  receive  about  the  use  of 
platelet  inhibitors  for  Medicare 
beneficiaries.  If  we  believe  that  the  data 
are  adequate  to  allow  identification  of 
the  percentage  of  cases  in  DRG  112  that 
receive  this  therapy  and  the  charge  and 
length  of  stay  data  convince  us  that 
these  cases  should  be  moved,  we  will 
consider  such  a  move  effective  for 
discharges  occurring  on  or  after  October 
1,  1998. 

C  Recalibrotion  of  DRG  Weights 

We  are  proposing  to  use  the  same 
basic  methodology  for  the  FY  1999 
recalibration  as  we  did  for  FY  1998.  (See 
the  August  29,  1997  final  rule  with 
comment  (62  FR  45982).)  That  is,  we 
would  recalibrate  the  weights  based  on 
charge  data  for  Medicare  discharges 
However,  we  would  use  the  most 
current  charge  information  available, 
the  FY  1997  MedPAR  file,  rather  than 
the  FY  1996  MedPAR  file  The  MedPAR 
file  is  based  on  fully-coded  diagnostic 
and  surgical  procedure  data  for  all 
Medicare  inpatient  hospital  bills. 

The  proposed  recalibrated  DRG 
relative  weights  are  constructed  from  FY 
1997  MedPAR  data,  based  on  bills 
received  by  HCFA  through  December 
1997.  from  all  hospitals  subject  to  the 
prospective  payment  system  and  short- 
term  acute  care  hospitals  in  waiver 
States.  The  FY  1997  MedPAR  file 
includes  data  for  approximately  11.2 
million  Medicare  discharges. 

The  methodology  used  to  calculate 
the  proposed  DRG  relative  weights  from 
the  FY  1997  MedPAR  file  is  as  follows 

•  To  the  extent  possible,  all  the 
claims  were  regrouped  using  the 
proposed  DRG  classification  revisions 
discussed  above  in  section  n.B  of  this 
preamble.  As  noted  in  section  II. B. 5. 
due  to  the  unavailability  of  revised 
GROUPER  software,  we  simulate  most 
major  classification  changes  to 
approximate  the  placement  of  cases 
under  the  proposed  reclassification 
However,  there  are  some  changes  that 
cannot  be  modeled 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG 

•  We  then  eliminated  statistical 
outliers,  using  the  same  criteria  as  was 
used  in  computing  the  current  weights. 
That  is,  all  cases  that  are  outside  of  3.0 
standard  deviations  from  the  mean  of 
the  log  distribution  of  both  the  charges 


per  case  and  the  charges  per  day  for 
each  DRG 

•  The  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight.  A  transfer  case  is  counted  as  a 
fraction  of  a  case  b>ased  on  the  ratio  of 
its  length  of  stay  to  the  geometric  mean 
length  of  stay  of  the  cases  assigned  to 
the  DRG.  That  is.  a  5-day  length  of  stay 
transfer  case  assigned  to  a  DRG  with  a 
geometric  mean  length  of  stay  of  10  days 
is  counted  as  0.5  of  a  total  case. 

•  We  established  the  relative  weight 
for  heart  and  heart-lung,  liver,  and  lung 
transplants  (DRGs  103.  480.  and  495)  in 
a  manner  consistent  with  the 
methodology  for  all  other  DRGs  except 
that  the  transplant  cases  that  were  used 
to  establish  the  weights  were  limited  to 
those  Medicare-approved  heart,  heart- 
lung,  liver,  and  lung  transplant  centers 
that  have  cases  in  the  FY  1995  MedPAR 
file.  (Medicare  coverage  for  heart,  heart- 
lung,  liver,  and  lung  transplants  is 
limited  to  those  facilities  that  have 
received  approval  from  HCFA  as 
transplant  centers.) 

•  Acquisition  costs  for  kidney,  heart, 
heart-lung,  liver,  and  hinj?  transplants 
continue  to  be  paid  on  a  rea.sonahle  cost 
basis.  Unlike  other  excluded  costs,  the 
acquisition  costs  are  concentrated  in 
specific  DRGs  (DRG  302  (Kidney 
Transplant).  DRG  103  (Heart  Transplant 
for  heart  and  heart-lunK  transplants). 
DRG  480  (Liver  Transplant),  and  DRG 
495  (Lung  Transplant  I)  Because  these 
costs  are  paid  sf  pa-^-atelv  from  the 
prospective  payment  rate  it  is  nwessary 
to  make  an  ad|ustinent  to  prevent  the 
relative  weights  for  these  DRGs  from 
including  the  effect  of  the  acquisition 
costs.  Therefore,  we  subtracted  the 
acquisition  charges  from  the  totai 
charges  on  each  transplant  hill  that 
showed  acquisition  charyes  f>efore 
computing  the  average  charge  for  the 
DRG  and  before  eliminating  statistical 
outliers. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight  We  propose  to  use 
that  same  case  threshold  in  recalibrating 
the  DRG  weights  for  FY  1999.  Using  the 
FY  1997  MedPAR  data  set.  there  are  38 
DRGs  that  contain  fewer  than  10  cases. 
We  computed  the  weights  for  the  38 
low-volume  DRGs  by  adjusting  the  FY 
1998  weights  of  these  DRGs  by  the 
percentage  change  in  the  average  weight 
of  the  cases  in  the  other  DRGs 

The  weights  developed  according  to 
the  methodology  descnbed  above,  using 
the  proposed  DRG  classification 
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changes,  result  in  an  average  case 
weight  that  is  different  from  the  average 
case  weight  before  recalibration. 
Therefore,  the  new  weights  are 
normalized  by  an  adjustment  factor,  so 
that  the  average  case  weight  after 
recalibration  is  equal  to  the  average  case 
weight  before  recalibration.  This 
adjustment  is  intended  to  ensure  that 
recalibration  by  itself  neither  increases 
nor  decreases  total  payments  under  the 
prospec:tive  pavment  system 

Section  1886(d)(4)(C)(iii)oflhe  Act 
requires  that  beginning  with  FY  1991, 
reclassification  and  recalibration 
changes  be  made  in  a  manner  that 
assures  that  the  aggregate  payments  are 
neither  greater  than  nor  less  than  the 
aggregate  payments  that  would  have 
been  made  without  the  changes, 
.Mthough  normalization  is  intended  to 
achieve  this  effect,  equating  the  average 
case  weight  after  recalibration  to  the 
average  case  weight  before  recalibration 
does  not  nec;essarily  achieve  budget 
neutrality  with  respect  to  aggregate 
payments  to  hospitals  because  payment 
to  hospitals  is  affected  by  factors  other 
than  average  case  weight  Therefore,  as 
we  have  done  in  past  years  and  as 
discussed  in  section  II  A  4  b  of  the 
Addendum  to  this  proposed  rule,  we  are 
proposing  to  make  a  budget  neutrality 
adjustment  to  assure  that  the 
requirement  of  section  1886(d)(4)(C)(iii) 
of  the  .^ct  IS  met 

III.  Proposed  Changes  to  the  Hospital 
Wage  Index 

A   Background 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  must  adjust  the 
standardized  amounts  "for  area 
differences  in  hospital  wage  levels  by  a 
factor  (established  by  the  Set;retary) 
refiecting  the  relative  hospital  wage 
level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level  "  In 
accordance  with  the  broad  discretion 
conferred  under  the  Act.  we  currently 
define  hospital  labor  market  areas  based 
on  the  definitions  of  Metropolitan 
Statistical  Areas  (MSAs),  Primary  MSAs 
(PMSAs).  and  New  England  County 
Metropolitan  ,\reas  (NECMAs)  issued  by 
the  Office  of  Management  and  Budget 
(OMB),  OMB  also  designates 
Consolidated  MSAs  (CMSAs).  A  CMSA 
is  a  metropolitan  area  with  a  population 
of  one  million  or  more,  comprised  of 
two  or  more  FMS.^s  (identified  by  their 
separate  economic  and  social  character). 
For  purposes  of  the  hospital  wage  index, 
we  use  the  PMSAs  rather  than  CMSAs 
since  they  allow  a  more  precise 


breakdown  of  labor  costs.  If  a 
metropolitan  area  is  not  designated  as 
part  of  a  FMS.^,  we  use  the  applicable 
MSA  Rural  areas  are  areas  outside  a 
designated  MSA.  PMSA.  or  NEC.MA. 

We  note  that  effective  .\pril  1,  1990. 
the  term  Metropolitan  .\rea  (MA) 
replaced  the  term  Metropolitan 
Statistical  Area  (MSA)  (which  had  been 
used  since  lune  30.  1983)  to  describe  the 
set  of  metropolitan  areas  comprised  of 
MSAs.  PMSAs,  and  CMSAs,  The 
terminoiogv  was  changed  by  OMB  in 
the  March  30,  1990  Federal' Register  to 
distinguish  between  the  individual 
metropolitan  areas  known  as  MSAs  and 
the  set  of  all  metropolitan  areas  (MSAs, 
PMSAs,  and  CMSAs)  (55  FR  12154).  For 
purposes  of  the  prospecnive  pavment 
system,  we  will  continue  to  refer  to 
these  areas  as  MSAs, 

Section  1886(d)(3)(E)  of  the  Act  also 
requires  that  the  wage  index  be  updated 
annually  beginning  October  1.  1993. 
Furthermore,  this  section  provides  that 
the  Secretar\'  base  the  update  on  a 
survey  of  wages  and  wage-reiated  costs 
of  short-term,  acute  care  hospitals  The 
survey  should  measure,  to  the  extent 
feasible,  the  earnings  and  paid  hours  of 
employment  by  occupational  category, 
and  must  exclude  the  wages  and  wage- 
related  costs  incurred  m  furnishing 
skilled  nursing  services.  We  also  adjust 
the  wage  index,  as  discussed  below  in 
section  III.F,  to  take  into  account  the 
geographic  reclassification  of  hospitals 
in  accordance  with  sections 
1886(d)(8)(B)  and  1886(d)(10)  of  the  Act. 

B.  FY  1999  Wage  Index  Update 

The  proposed  FY  1999  wage  index  in 
section  V  of  the  .addendum  (effective 
for  hospital  discharges  occurring  on  or 
after  Ociober  1,  1998  and  before  October 
1,  1999)  is  based  on  the  data  collected 
from  the  Medicare  cost  reports 
submitted  by  hospitals  for  cost  reporting 
periods  beginning  in  FY  1995  (the  FY 
1998  wage  index  was  based  on  F\  1994 
wage  data)  The  proposed  FY  1999  wage 
index  includes  the  following  categories 
of  data,  which  were  also  included  in  the 
FY  1998  wage  index: 

•  Total  salaries  and  hours  from  short- 
term,  acute  care  hospitals, 

•  Home  office  costs  and  hours. 

•  Direct  patient  care  contract  labor 
costs  and  hours. 

The  proposed  wage  index  also 
continues  to  exclude  the  direct  salaries 
and  hours  for  nonhospital  services  such 
as  skilled  nursing  facility  services,  home 
health  services,  or  other  subprovider 
components  that  are  not  subject  to  the 
prospective  payment  system.  Finally,  as 
discussed  in  detail  in  the  August  29, 
1997  final  rule  with  comment  period, 
we  would  calculate  a  separate  Puerto 


Rico-specific  wage  index  and  apply  it  to 
the  Puerto  Rico  standardized  amount. 
(See  62  FR  45984  and  46041)  This  wage 
index  is  based  solely  on  Puerto  Rico's 
data. 

For  FY  1999  we  are  proposing  to 
include  two  changes  to  the  categories; 
we  will  add  contract  labor  costs  and 
hours  for  top  management  positions  and 
replace  the  fringe  benefit  category  with 
the  wage-related  costs  associated  with 
hospital  and  home  office  salaries 
category.  These  two  changes  reflect 
changes  to  the  Medicare  cost  report  that 
were  implemented  in  the  FY  1995 
hospital  prospective  payment  system 
September  1 ,  1 994  final  rule  with 
comment  period  (59  FR  45355).  The 
changes  were  made  to  the  cost  report  for 
cost  reporting  periods  begirming  during 
FY  1995.  Because  we  are  using  wage 
data  from  the  FY  1995  cost  report  for  the 
proposed  FY  1999  wage  index,  these 
two  changes  will  be  reflected  in  the 
wage  index  for  the  first  time  in  FY  1999. 

As  discussed  in  detail  in  the 
September  1, 1994  final  rule  with 
comment  period  (59  FR  45355),  we 
expanded  the  definition  of  contract 
services  reported  on  the  Worksheet  S- 
3  to  include  the  labor-related  costs 
associated  with  contract  personnel  in  a 
hospital's  top  four  management 
positions;  Chief  Executive  Officer 
(CEO)/Hospital  Administrator.  Chief 
Operating  Officer  (COO).  Chief 
Financial  Officer  (CFO),  and  Nursing 
Administrator.  We  also  revised  the  cost 
report  to  reflect  a  change  in  terminology 
from  "fringe  benefits"  to  "wage-related 
costs."  to  promote  the  consistent 
reporting  of  these  costs.  (See  September 
1,  1994  final  rule  with  comment  period 
59  FR  45356-45359.)  We  made  this 
change  in  terminology  because  we 
believe  that  it  will  eliminate  confusion 
regarding  those  wage-related  costs  that 
are  incorporated  in  the  wage  index 
versus  the  broader  definition  of  fringe 
benefits  recognized  under  the  Medicare 
cost  reimbursement  principles.  Wage- 
related  costs,  which  include  core  and 
other  wage-related  costs,  are  reported  on 
the  Form  HCFA-339,  the  Provider  Cost 
Report  Reimbursement  Questionnaire. 

Finally,  we  have  analyzed  the  wage 
data  for  the  follovmig  costs,  which  were 
separately  reported  for  the  first  time  on 
the  FY  1995  cost  reports; 

•  Physician  Part  A  costs. 

•  Resident  and  Certified  Registered 
Nurse  Anesthetist  (CRNA)  Part  A  costs. 

•  Overhead  cost  and  hours  by  cost 
center. 

Our  analysis  and  proposals 
concerning  these  data  are  set  forth 
below  in  section  III.C. 
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C  Proposals  Concerning  the  FY  1999 
Wage  Index 

1.  Physician  Part  A  Costs. 

Currently,  if  a  hospital  directly 
employs  a  physician,  the  Part  A  portion 
of  the  physician's  salary  and  wage- 
related  costs  (that  is.  administrative  and 
teaching  service)  is  included  m  the 
calculation  of  the  wage  index.  However, 
the  costs  for  contract  physician  Part  A 
services  are  not  included.  Our  policy 
has  been  that,  to  be  included  in  the 
wage  index  calculation,  a  contracted 
service  must  be  related  to  direct  patient 
care.  or.  beginning  with  the  FY  1999 
wage  index,  top  level  management  (see 
discussion  above).  Because  some  States 
have  laws  that  prohibit  hospitals  from 
directly  hiring  physicians,  the  hospitals 
in  those  States  have  claimed  that  they 
are  disadvantaged  by  the  wage  index's 
exclusion  of  contract  physician  Part  A 
costs.  We  began  collecting  separate 
wage  data  for  both  direct  and  contract 
physician  Part  A  services  on  the  FY 
1995  cost  report  in  order  to  analyze  this 
issue.  As  we  discussed  in  the  September 
1.  1994  final  rule  with  comment  period 
(59  FR  45354).  our  original  purpose  in 
collec:ting  these  data  was  to  exclude  all 
Part  A  physician  costs  from  the  wage 
index. 

When  we  made  the  change  to  the  cost 
report,  there  were  five  States  in  which 
hospitals  were  prohibited  from  directly 
employing  physicians.  We  understand 
that  only  two  States  currently  maintain 
this  prohibition:  Texas  and  California. 
Thus,  the  number  of  hospitals  affected 
by  our  current  policy  has  decreased. 
Nevertheless,  the  fact  that  hospitals  in 
these  two  States  are  still  prohibited  from 
directly  employing  physicians  for  Part  A 
services  and,  therefore,  must  enter  into 
contractual  agreements  with  physicians 
for  these  services,  perpetuates  the 
perceived  inequity. 

The  main  reasons  we  planned  to 
exclude  all  Part  A  physician  costs  rather 
than  include  the  contract  costs  was  our 
concern  that  it  would  be  difficult  to 
accurately  attribute  the  Part  A  costs  and 
hours  of  these  contract  physicians  and 
including  these  costs  could 
inappropriately  inflate  the  hospitals' 
average  hourly  wages.  That  is.  we 
anticipated  that  average  costs  for 
contract  physicians  would  be 
significantly  higher  than  the  costs  for 
those  physicians  directly  employed  by 
the  hospital.  However,  our  analysis  of 
the  data  shows  that  the  average  hourly 
wages  for  contract  physician  Part  A 
costs  are  very  similar  to,  and.  in  fact 
slightly  lower  than,  the  costs  for  salaried 
Part  A  physician  services. 

Based  on  this  result,  we  believe  that 
continuing  to  include  the  direct 


physician  Part  A  costs  and  adding  the 
costs  for  contract  physicians  would  be 
the  better  policy.  Thus,  we  are 
proposing  to  calculate  the  FY  1999  wage 
index  including  both  direct  and  contract 
physician  Part  A  costs. 

Of  the  5.115  hospitals  included  in  the 
FY  1995  wage  data  file,  approximately 
23  percent  reported  contract  physician 
Part  A  costs.  Including  these  costs 
would  raise  the  wage  index  values  for 
one  MSA  (2  hospitals)  by  more  than  5 
percent  and  5  MSAs  (60  hospitals)  by 
between  2  and  5  percent.  One  Statewide 
rural  area  (68  hospitals)  would 
experience  a  decrease  between  2  and  5 
percent.  The  wage  index  values  for  the 
remaining  365  areas  (5.055  hospitals) 
would  be  relatively  unaffected, 
experiencing  changes  of  between  -2  and 
2  percent  We  understand  that  an 
unusually  large  number  of  hospitals 
have  requested  changes  to  these  wage 
data;  therefore,  there  may  be  relatively 
significant  differences  between  the  wage 
data  file  used  to  calculate  the  proposed 
wage  index  and  the  final  corrected  wage 
data  in  the  file  used  to  calculate  the 
final  wage  index.  Because  of  this,  we 
will  reevaluate  our  decision  based  on 
that  final  wage  data,  which  will  be 
submitted  by  April  6.  1998.  If  we  find 
significant  differences  in  the  contract 
labor  costs,  we  may  reconsider  our 
proposal. 

2.  Resident  and  CRN  A  Part  A  Costs 

The  wage  index  presently  includes 
salaries  and  wage-related  costs  for 
residents  in  approved  medical 
education  programs  and  for  CRNAs 
employed  by  hospitals  under  the  rural 
pass-through  provision.  However, 
Medicare  pays  for  these  costs  outside 
the  prospective  payment  system. 
Removing  these  costs  from  the  wage 
index  calculation  would  be  consistent 
with  our  general  policy  to  exclude  costs 
that  are  not  paid  through  the 
prospective  payment  system,  but, 
because  they  were  not  separately 
identifiable,  we  could  not  remove  them. 

In  the  September  1,  1994  final  rule 
with  comment  period  (59  FR  45355),  we 
stated  that  we  would  begin  collecting 
the  resident  and  CRNA  wage  data 
separately  and  would  evaluate  the  data 
before  proposing  a  change  in  computing 
the  wage  index.  However,  there  were 
data  reporting  problems  associated  with 
these  costs  on  the  FY  1995  cost  report. 
The  original  instructions  for  reporting 
resident  costs  on  Line  6  of  Worksheet  S- 

3.  Part  III.  erroneously  included 
teaching  physician  salaries  and  other 
teaching  program  costs  from  Worksheet 
A  of  the  cost  report.  Although  we  issued 
revised  instructions  to  correct  this  error. 
we  now  understand  these  revisions  may 


not  have  been  uniformly  instituted. 
Another  issue  relating  to  residents' 
salaries  stems  from  apparent 
underreporting  of  these  costs  by 
hospitals  and  inconsistent  treatment  of 
the  associated  wage-related  costs. 

In  addition,  the  original  Worksheet  S- 
3  and  reporting  instructions  did  not 
provide  for  the  separate  reporting  of 
CRNA  wage-related  costs.  Another  issue 
with  the  FY  1995  wage  data  is  the 
inclusion  of  contract  CRNA  Part  A  costs 
in  the  contract  labor  costs  reported  on 
Worksheet  S-3  We  believe  that  much  of 
the  CRNA  Part  A  costs  are  reported 
under  contract  labor,  rather  than  under 
salaried  employee  costs,  due  to  the 
heavy  use  of  contract  labor  by  rural 
hospitals.  We  do  not  believe  that  it 
would  be  feasible  at  this  time  to  try  to 
remove  these  CRNA  Part  A  costs  from 
the  contract  labor  costs.  We  improved 
the  reporting  instructions  for  CRNA 
costs  on  the  FY  1996  cost  report. 

Our  analysis  of  the  CRNA  and 
resident  wage  data  submitted  on  the  FY 
1995  cost  report  convinces  us  that  these 
data  are  inaccurately  and  incompletely 
reported  by  hospitals.  For  example, 
although  there  are  over  900  teaching 
hospitals  receiving  graduate  medical 
education  payments,  only  about  800 
hospitals  reported  resident  cost  data. 
Because  we  do  not  want  to  make  a 
relatively  significant  change  in  the  wage 
index  data  calculation  without  complete 
and  accurate  data  upon  which  to  base 
our  decision,  we  are  proposing  to  delay 
any  decision  regarding  excluding 
resident  and  CRNA  costs  from  the  wage 
index  until  at  least  next  year.  We  will 
review  the  FY  1996  data  when  it 
becomes  available  later  this  year  and 
present  our  analysis  and  any  proposals 
in  next  year's  proposed  rule. 

3.  Overhead  Allocation 

Prior  years'  wage  index  calculations 
have  excluded  the  direct  wages  and 
hours  associated  with  certain 
subprovider  components  that  are 
excluded  from  the  prosjjective  payment 
system;  however,  the  overhead  costs 
associated  with  excluded  components 
have  not  been  removed.  We  have 
previously  attempted  to  remove  the 
overhead  costs  associated  with  these 
excluded  areas  of  the  hospital  on  two 
separate  occasions.  Based  on  the  quality 
of  the  data,  as  well  as  comments  we 
received  from  the  public,  these 
proposals  were  never  implemented. 

In  the  September  1.  1995  final  rule 
with  comment  period  (60  FR  45797),  we 
discussed  the  results  of  the  second  of 
these  efforts.  Our  analysis  was 
prompted  by  several  suggestions  from 
hospital  representatives  that  the  current 
methodology,  which  removes  the  higher 
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nursing  costs  in  excluded  areas  from  the 
hospital's  direct  salaries  but  leaves  in 
the  lower  general  services  salaries, 
negatively  distorts  wages  However,  the 
results  of  our  analysis  at  that  time 
dissuaded  us  from  proposing  to  exclude 
these  areas'  overhead  costs  because  the 
data  were  unreliable  We  revised  the  FY 
1995  cost  report  to  allow  for  the 
reporting  of  the  overhead  salaries  and 
hours.  VVe  stated  that  we  would 
reexamine  this  issue  when  the  FY  1995 
cost  report  data  became  available. 

To  allocate  overhead  costs  ba.sed  on 
the  data  reported  on  Worksheet  S-3,  we 
first  determined  the  ratio  of  the  hours 
reported  directly  to  excluded  areas 
compared  to  the  total  hours  Total 
overhead  hours  and  salaries  were  then 
multiplied  by  this  ratio  to  allocate  the 
proportion  of  overhead  costs 
attributable  to  excluded  areas.  Next,  the 
overhead  hours  and  salaries  attributable 
to  excluded  areas  were  subtracted  from 
the  hospital's  total  hours  and  salaries, 
and  an  average  hourly  wage  reflecning 
this  overhead  allocation  was  computed 

Of  the  5,115  hospitals  in  the  F\  \995 
wage  data  file,  3,661  reported  overhead 
hours  (hospitals  were  only  required  to 
separately  report  overhead  hours  if  their 
number  of  direcrtly  assigned  excluded 
hours  exceeded  5  percent  of  their  total 
hours).  The  overhead  allocation  would 
result  in  an  increase  in  the  wage  index 
value  of  more  than  5  percent  for  only 
one  MSA  (2  hospitals).  A  total  of  12 
labor  areas  (5  Statewide  rural  (206 
hospitalsl  and  7  MSAs  (25  hospitals)) 
would  experience  an  increase  of 
between  2  percent  and  5  percent.  Only 
one  MSA  (29  hospitals)  would 
experience  a  decline  of  between  2  and 
5  percent  The  wage  index  value  for  the 
remaining  358  areas  (4,921  hospitals) 
would  be  affected  by  less  than  2 
percent. 

We  are  proposing  to  include  this 
exclusion  of  overhead  allocation  in  the 
calculation  of  the  F'l'  1999  wage  index. 
Although  the  overall  impact  on 
hospitals  of  this  change  is  relatively 
small,  we  believe  it  is  an  appropnate 
step  toward  improving  the  overall 
consistency  of  the  wage  index. 
Additionally,  we  believe  this  change 
will  significantly  increase  the  accuracy 
of  the  wage  data  for  individual 
hospitals,  especially  hospitals  that  have 
a  relatively  small  portion  of  their  facility 
devoted  to  acute  inpatient  care. 

D.  Verification  of  Wage  Data  From  the 
Medicare  Cost  Report 

The  data  for  the  proposed  FY  1999 
wage  index  were  obtained  from 
Worksheet  S-3,  Parts  III  and  IV  of  the 
FY  1995  Medicare  cost  reports.  The  data 
file  used  to  construct  the  proposed  wage 


index  includes  FY  1995  data  submitted 
to  the  Health  Care  Provider  Cost  Report 
Information  System  (HCRIS)  as  of  early 
January  1998.  .^s  in  past  years,  we 
performed  an  intensive  review  of  the 
wage  data,  mostly  through  the  use  of 
edits  designed  to  identify  aberrant  data. 

Of  the  5,123  hospitals  originally  in 
the  data  file.  851  hospitals  had  data 
elements  that  failed  an  edit.  From  mid- 
January  to  mid-February  1998, 
intermediaries  contacted  hospitals  to 
revise  or  verify-  data  elements  that 
resulted  in  the  edit  failures. 

As  of  February  17.  1998,  31  hospitals 
still  had  unresolved  data  elements. 
These  unresolved  data  elements  are 
included  in  the  calculation  of  the 
proposed  FY  1999  wage  index  pending 
their  resolution  before  calculation  of  the 
final  FY  1999  wage  index.  We  have 
instructed  the  intermedianes  to 
complete  their  verification  of 
questionable  data  elements  and  to 
transmit  any  changes  to  the  wage  data 
(through  HCRIS)  no  later  than  April  6, 

1998  We  expect  that  aii  unresolved  data 
elements  will  be  resolved  by  that  date. 
The  revised  data  will  be  reflected  in  the 
final  rule. 

.Mso.  as  part  of  our  editing  process, 
we  deleted  data  for  eight  hospitals  that 
failed  edits.  For  two  of  these  hospitals, 
we  were  unable  to  obtain  sufficient 
documentation  to  verify'  or  revise  the 
data  because  the  hospitals  are  no  longer 
participating  m  the  Medicare  program 
or  are  in  bankruptcy  status.  The  data 
from  the  remaining  six  participating 
hospitals  were  removed  because 
inclusion  of  their  data  would  have 
significantly  distorted  the  wage  index 
values.  The  data  for  these  six  hospitals 
will  be  included  in  the  final  wage  index 
if  we  receive  corrected  data  that  passes 
our  edits.  As  a  result,  the  proposed  FY 

1999  wage  index  is  calculated  based  on 
FY  1995  wage  data  for  5,115  hospitals. 

E.  Computation  of  the  Wage  Index 

The  method  used  to  compute  the 
proposed  wage  index  is  as  follows: 

Step  1 — As  noted  above,  we  are 
proposing  to  base  the  FY  1999  wage 
index  on  wage  data  reported  on  the  FY 
1995  Medicare  cost  reports.  VVe  gathered 
data  from  each  of  the  non-Federal, 
short-term,  acute  care  hospitals  for 
which  data  were  reported  on  the 
Worksheet  S-3.  Parts  III  and  IV  of  the 
Medicare  cost  report  for  the  hospital's 
cost  reporting  period  beginning  on  or 
after  October  1,  1994  and  before  October 
1,  1995.  In  addition,  we  included  data 
from  a  few  hospitals  that  had  cost 
reporting  periods  beginning  in 
September  1994  and  reported  a  cost 
reporting  period  exceeding  52  weeks. 
These  data  were  included  because  no 


other  data  from  these  hospitals  would 
be  available  for  the  cost  reporting  period 
described  above,  and  particular  labor 
market  areas  might  be  affected  due  to 
the  omission  of  these  hospitals. 
However,  we  generally  describe  these 
wage  data  as  FY  1995  data. 

Step  2 — ^For  each  hospital,  we 
subtracted  the  excluded  salaries  (that  is. 
direct  salaries  attributable  to  skilled 
nursing  facility  services,  home  health 
services,  and  other  subprovider 
components  not  subject  to  the 
prospective  payment  system)  from  gross 
hospital  salaries  to  determine  net 
hospital  salaries.  To  determine  total 
salaries  plus  wage-related  costs,  we 
added  the  costs  of  contract  labor  for 
direct  patient  care,  certain  top 
management,  and  physician  Part  A 
services;  hospital  wage-related  costs, 
and  any  home  office  salaries  and  wage- 
related  costs  reported  by  the  hospital,  to 
the  net  hospital  salaries.  The  actual 
calculation  is  the  sum  of  lines  2,  4,  6, 
and  33  of  Worksheet  S-3,  Part  HI.  This 
calculation  differs  from  the  one 
computed  on  line  32  of  Worksheet  S-3. 
Part  m.  Therefore,  a  hospital's  average 
hourly  wage  calculated  under  Step  2 
will  be  different  from  the  average  hourly 
wage  shown  on  line  32.  column  5. 

Step  3 — For  each  hospital,  we 
subtracted  the  reported  excluded  hours 
from  the  gross  hospital  hours  to 
determine  net  hospital  hours.  To 
determine  total  hours,  we  increased  the 
net  hours  by  the  addition  of  home  office 
hours  and  hours  for  contract  labor 
attributable  to  direct  patient  care, 
certain  top  management,  and  physician 
Part  A  salaries. 

Step  4 — For  each  hospital  reporting 
both  total  overhead  salaries  and  total 
overhead  hours  greater  than  zero,  we 
then  allocated  overhead  costs.  First,  we 
determined  the  ratio  of  excluded  area 
hours  (Line  24  of  Worksheet  S-3,  Part 
ni)  to  revised  total  hours  (Line  9  of 
Worksheet  S-3,  Part  III,  adding  back 
CRNA  Part  A,  physician  Part  A,  and 
resident  hours).  Second,  we  computed 
the  amounts  of  overhead  salaries  and 
hours  to  be  allocated  to  excluded  areas 
by  multiplying  the  above  ratio  by  the 
total  overhead  salaries  and  hours 
reported  on  Line  16  of  Worksheet  S-3, 
Part  rV.  Finally,  we  subtracted  the 
computed  overhead  salaries  and  hours 
associated  with  excluded  areas  from  the 
total  salaries  and  hours  derived  in  Steps 
2  and  3. 

Step  5 — For  each  hospital,  we 
adjusted  the  total  salaries  plus  wage- 
related  costs  to  a  common  period  to 
determine  total  adjusted  salaries  plus 
wage-related  costs.  To  make  the  wage 
inflation  adjustment,  we  estimated  the 
percentage  change  in  the  employment 
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cost  index  (ECl)  for  compensation  lor 
each  30-day  increment  from  October  14. 
1994  through  April  15.  1996.  for  private 
industry  hospital  workers  from  the 
Bureau  of  Labor  Statistics 
Compensation  and  Working  Conditions 
For  previous  wage  indexes,  we  used  the 
percentage  change  in  average  hourly 
earnings  for  hospital  industry  workers 
to  make  the  wage  inflation  adjustment. 
For  FY  1999  we  are  proposing  to  use  the 
ECI  for  compensation  for  private 
industry  hospital  workers  because  it 
reflects  the  price  increase  associated 
with  total  compensation  (salaries  plus 
fringes)  rather  than  just  the  increase  in 
salaries,  which  is  what  the  average 
hourly  earnings  category  reflected.  In 
addition,  the  ECl  includes  managers  as 
well  as  other  hospital  workers.  We  are 
also  proposing  to  change  the 
methodology  used  to  compute  the 
monthly  update  factors.  This  new 
methodology  uses  actual  quarterly  EQ 
data  to  determine  the  monthly  update 
factors.  The  methodology  assures  that 
the  update  factors  match  the  actual 
quarterly  and  annual  percent  changes. 
The  inflation  factors  used  to  inflate  the 
hospital's  data  were  based  on  the 
midpoint  of  the  cost  reporting  period  as 
indicated  below. 

Midpoint  of  Cost  Reporting 
Perkdo 


Aner 

Before 

Adjustment 
factor 

10/14/94  

11/15/94 
12/15/94 
01/15«5 
02/15/95 
03/15/95 
04/15/96 
05/15«6 
06/1 5«5 
07/1 5«6 
08/15/95 
09/15«5 
10/15«5 
11/15/95 
12/15«5 
01/15«6 
02/15/96 
03/15/96 
04/15/96 

1  032882 

11/14/94  

1  030771 

12/14/94  

1  028721 

01/14/95  

1  026731 

02/14/95    

1  024776 

03/14/95  ...» 

04/14/95    

1  022827 
1  020886 

05/14/95  .- 

1  018901 

06/14/95  

1  016822 

07/14/95 

1.014649 

08/14/95  

1.012446 

09/14/95  

1  010279 

10/14/96  

1  008146 

11/14/95  

1  006047 

12/14/95  

1  003981 

01/14/96  

1  001950 

02/14/96  

1  000000 

03/14/96  

0.998161 

For  example,  the  midpoint  of  a  cost 
reporting  period  beginning  fanuary  1. 
1995  and  ending  December  31.  1995  is 
June  30,  1995.  An  inflation  adjustment 
factor  of  1.016822  would  be  applied  to 
the  wages  of  a  hospital  with  such  a  cost 
reporting  period  In  addition,  for  the 
data  for  any  cost  reporting  period  that 
began  in  FY  1995  and  covers  a  period 
of  less  than  360  days  or  greater  than  370 
days,  we  annualized  the  data  to  reflect 
a  1-year  cost  report.  Annualization  is 
accomplished  by  dividing  the  data  by 


the  number  of  days  in  the  cost  report 
and  then  multiplying  the  results  by  365. 

Step  6 — Each  hospital  was  assigned  to 
its  appropriate  urban  or  rural  labor 
market  area  prior  to  any  reclassifications 
under  sections  1886(dK8)(B)  or 
1886(d)(lQ)  of  the  Act.  Within  each 
urban  or  rural  labor  market  area,  we 
added  the  total  adjusted  salaries  plus 
wage-related  costs  obtained  in  Step  5  for 
all  hospitals  in  that  area  to  determine 
the  total  adjusted  salaries  plus  wage- 
related  costs  for  the  labor  market  area. 

Step  7 — We  divided  the  total  adjusted 
salaries  plus  wage-related  costs  obtained 
in  Step  6  by  the  sum  of  the  total  hours 
(from  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Step  8 — We  added  the  total  adjusted 
salaries  plus  wage-related  costs  obtained 
in  Step  5  for  all  hospitals  in  the  Nation 
and  then  divided  the  sum  by  the 
national  sum  of  total  hours  from  Step  4 
to  arrive  at  a  national  average  hourly 
wage.  Using  the  data  as  described  above, 
the  national  average  hourly  wage  is 
$20.6036. 

Step  9 — For  each  urban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  national  average  hourly  wage 
computed  in  Step  8 

Step  10 — Following  the  process  set 
forth  above,  we  developed  a  separate 
Puerto  Rico-specific  wage  index  for 
purposes  of  adjusting  the  Puerto  Rico 
standardized  amounts.  We  added  the 
total  adjusted  salaries  plus  wage-related 
costs  (as  calculated  in  Step  5)  for  all 
hospitals  in  Puerto  Rico  and  divided  the 
sum  by  the  total  hours  for  Puerto  Rico 
(as  calculated  in  Step  4)  to  arrive  at  an 
overall  average  hourly  wage  of  $9.3339 
for  Puerto  Rico.  For  each  labor  market 
area  in  Puerto  Rico,  we  calculated  the 
hospital  wage  index  value  by  dividing 
the  area  average  hourly  wage  (as 
calculated  in  Step  7)  by  the  overall 
Puerto  Rico  average  hourly  wage. 

Step  11— Section  4410  of  Public  Law 
105-33  provides  that,  for  discharges  on 
or  after  October  1.  1997.  the  area  wage 
index  applicable  to  any  hospital  that  is 
not  located  in  a  rural  area  may  not  be 
less  than  the  area  wage  index  applicable 
to  hospitals  located  in  rural  areas  in  that 
State.  Furthermore,  this  wage  index 
floor  is  to  be  implemented  in  such  a 
manner  as  to  assure  that  aggregate 
prospective  payment  system  payments 
are  not  greater  or  less  than  those  which 
would  have  been  made  in  the  year  if 
this  section  did  not  apply.  For  FY  1999. 
this  change  affects  229  hospitals  in  34 
MSAs.  The  MSAs  affected  by  this 
provision  are  identified  in  Table  4 A  by 
a  footnote. 


F.  Hevisions  to  the  Wage  Index  Based  on 
Hospital  Redesignation 

Under  section  1886(d)(8)(B)  of  the 
Act.  hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  MSAs  are 
considered  to  be  located  in  one  of  the 
adjacent  MSAs  if  certain  standards  are 
met.  Under  section  1886(d)(10)  of  the 
Act.  the  Medicare  Geographic 
Classification  Review  Board  (MCCRB) 
considers  applications  by  hospitals  for 
geographic  reclassification  for  purposes 
of  payment  under  the  prospective 
payment  system. 

The  methodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  under 
section  1886(d)(10)  of  the  Act.  Section 
1886(d)(8)(C)  of  the  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  area  to 
which  they  have  been  redesignated. 
Therefore,  as  provided  in  section 
1886(d)(8)(C)  of  the  Act.  the  wage  index 
values  were  determined  by  considering 
the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  would  reduce  the 
wage  index  value  for  the  area  to  which 
the  hospitals  are  redesignated  by  1 
percentage  point  or  less,  the  area  wage 
index  value  determined  exclusive  of  the 
wage  data  for  the  redesignated  hospitals 
applies  to  the  redesignated  hospitals 

•  If  including  the  wage  data  tor  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  hospitals  that  are 
redesignated  are  subject  to  that 
combined  wage  index  value. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  increases  the 
wage  index  value  for  the  area  to  which 
the  hospitals  are  redesignated,  both  the 
area  and  the  redesignated  hospitals 
receive  the  combined  wage  index  value. 

•  The  wage  index  value  for  a 
redesignated  urban  or  rural  hospital 
cannot  be  reduced  below  the  wage 
index  value  for  the  rural  areas  of  the 
State  in  which  the  hospital  is  located 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  wage  data  for  hospitals  that  have 
been  redesignated  to  another  area 
continue  to  have  their  wage  index 
values  calculated  as  if  no  redesignation 
had  occurred. 

•  Rural  areas  whose  wage  index 
values  increase  as  a  result  of  excluding 
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the  wage  data  for  the  hospitals  that  have 
been  redesignated  to  another  area  have 
their  wage  index  values  calculated 
exclusive  of  the  wage  data  of  the 
redesignated  hospitals. 

•  The  wage  index  value  for  an  urban 
area  is  calculated  exclusive  of  the  wage 
data  for  hospitals  that  have  been 
reclassified  to  another  area.  However, 
geographic  reclassification  may  not 
reduce  the  wage  index  value  for  an 
urban  area  below  the  stat-vvide  rural 
wage  index  value 

We  note  that,  except  for  those  rural 
areas  where  redesignation  would  reduce 
the  rural  wage  index  value,  the  wage 
index  value  for  each  area  is  computed 
exclusive  of  the  wage  data  for  hospitals 
that  have  been  redesignated  from  the 
area  for  purposes  of  their  wage  index. 
As  a  result,  several  urban  areas  listed  in 
Table  4a  have  no  hospitals  remaining  in 
the  area  This  is  because  all  the 
hospitals  originally  in  these  urban  areas 
have  been  reclassified  to  another  area  by 
the  MGCRB.  These  areas  with  no 
remaining  hospitals  receive  the 
prereclassified  wage  index  value.  The 
prereclassified  wage  index  value  will 
apply  as  long  as  the  area  remains  empty 

The  proposed  revised  wage  index 
values  for  FY  1999  are  show^n  in  Tables 
4A.  4B,  4C,  and  4F  in  the  Addendum  to 
this  proposed  rule  Hospitals  that  are 
ri'designated  should  use  the  wage  index 
values  shown  in  Table  4C.  Areas  in 
Table  4C  may  have  more  than  one  wage 
index  value  because  the  wage  index 
value  for  a  redesignated  urban  or  rural 
hospital  cannot  be  reduced  below  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  the  hospital  is 
located.  When  the  wage  index  value  of 
the  area  to  which  a  hospital  is 
redesignated  is  lower  than  the  wage 
index  value  for  the  rural  areas  of  the 
State  in  which  the  hospital  is  located, 
the  redesignated  hospital  receives  the 
higher  wage  index  value,  that  is.  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  it  is  located,  rather 
than  the  wage  index  \aiue  otherwise 
applicable  to  the  redesignated  hospitals. 

Tables  4D  and  4E  list  the  average 
hourly  wage  for  each  labor  market  area, 
prior  to  the  redesignation  of  hospitals, 
based  on  the  FY  1995  wage  data  In 
addition,  Table  3C  in  the  Addendum  to 
this  proposed  rule  includes  the  adjusted 
average  hourly  wage  for  each  hospital 
based  on  the  FY  1995  data  (as  calculated 
from  Steps  4  and  5.  above).  The  MGCRB 
will  use  the  average  hourlv  wage 
published  in  the  final  rule  to  evaluate  a 
hospital's  application  for 
reclassification,  unless  that  average 
hourly  wage  is  later  re\  ised  in 
accordance  with  the  wage  data 
correction  policy  described  in 


t)  412.63{w)(2),  In  such  cases,  the 
MGCRB  will  use  the  most  recent  revised 
data  used  for  purposes  of  the  hospital 
wage  index.  Hospitals  that  choose  to 
apply  before  publication  of  the  final  rule 
may  use  the  proposed  wage  data  in 
applying  to  the  MCrCRB  for  wage  index 
reclassifications  that  would  be  effective 
for  FY  2000.  We  note  that  in 
adjudicating  these  wage  index 
reclassification  requests  during  FY 
1999.  the  MGCRB  will  use  the  average 
hourly  wages  for  each  hospital  and  labor 
market  area  that  are  reflected  in  the  final 
FY  1999  wage  index 

-^t  the  time  this  proposed  wage  index 
was  constructed,  the  MGCRB  had 
completed  its  review  The  proposed  FY 
1999  wage  index  values  incorporate  all 
435  hospitals  redesignated  for  purposes 
of  the  wage  index  (hospitals 
redesignated  under  section 
1886(d)(8)(B)  or  1886(d)(10)  of  the  Act) 
for  FY  1999,  The  final  number  of 
reclassifications  may  be  different 
because  some  MGCRB  decisions  are  still 
under  review  by  the  Administrator  and 
because  some  hospitals  may  withdraw 
their  requests  for  reclassification 

.■\ny  changes  to  the  wage  index  tnat 
result  from  withdrawals  of  requests  for 
reclassification,  wage  index  corrections. 
appeals,  and  the  Administrator's  review 
process  will  be  incorporated  into  the 
wage  index  values  published  m  the  final 
rule.  The  changes  may  affect  not  only 
the  wage  index  value  for  specific 
geographic  areas,  but  also  whether 
redesignated  hospitals  receive  the  wage 
index  value  for  the  area  to  which  they 
are  redesignated,  or  a  wage  index  value 
that  includes  the  data  for  both  the 
hospitals  already  in  the  area  and  the 
redesignated  hospitals.  Further,  the 
wage  index  value  for  the  area  from 
which  the  hospitals  are  redesignated 
may  be  affected. 

Under  §  412.273,  hospitals  that  have 
been  reclassified  by  the  MGCRB  are 
permitted  to  withdraw  their 
applications  within  45  days  of  the 
publication  of  this  Federal  Register 
document.  The  request  for  withdrawal 
of  an  application  for  recla.ssification  that 
would  be  effective  in  FY  1999  must  be 
received  by  the  MGCRB  by  lune  22. 
1998.  A  hospital  that  requests  to 
withdraw  its  application  may  not  later 
request  that  the  MGCRB  decision  be 
reinstated. 

G.  Requests  for  Wage  Data  Corrections 

As  a  part  of  the  August  29,  1997  final 
rule  with  comment  period,  we 
implemented  a  new  timetable  for 
requesting  wage  data  corrections  (62  FR 
45990)  In  Februarv-  1998,  we  notified 
hospitals  again  of  these  changes  through 
a  memorandum  to  the  fiscal 


intermediaries.  To  allow  hospitals  time 
to  evaluate  the  wage  data  used  to 
construct  the  proposed  FY  1999  hospital 
wage  index,  we  made  available  to  the 
public  a  data  file  containing  the  FY 
1995  hospital  wage  data.  In  a 
memorandum  dated  February  2,  1998. 
we  instructed  all  Medicare 
intermediaries  to  inform  the  prospective 
payment  hospitals  that  they  serve  of  the 
availability  of  the  wage  data  file  and  the 
process  and  timeframe  for  requesting 
revisions  The  wage  data  file  was  made 
available  February  6.  1998,  through  the 
Internet  at  HCFA's  home  page  (http:// 
www.hcfa.gov).  The  intermediaries 
were  also  instructed  to  advise  hospitals 
of  the  alternative  availability  of  these 
data  through  their  representative 
hospital  organizations  or  directly  from 
HCFA.  Additional  details  on  ordering 
this  data  file  are  discussed  in  section 
IX.A  of  this  preamble,  "Requests  for 
Data  from  the  Public." 

In  addition.  Table  3C  in  the 
Addendum  to  this  proposed  rule 
contains  each  hospital's  adjusted 
average  hourly  wage  used  to  construct 
the  proposed  wage  index  values  A 
hospital  can  verify  its  adjusted  average 
hourly  v^ge,  as  calculated  firom  Steps  4 
and  5  of  the  computation  of  the  wage 
index  (see  section  III.E  of  this  preamble. 
above)  based  on  the  wage  data  on  the 
hospital's  cost  report  (after  taking  into 
account  any  adjustments  made  by  the 
intermediary),  by  dividing  the  adjusted 
average  hourly  wage  in  Table  3C  by  the 
applicable  wage  adjustment  factors  as 
set  forth  above  in  Step  5  of  the 
computation  of  the  wage  index.  As 
noted  above,  however,  a  hospital's 
average  hourly  wages  using  this 
calculation  will  vary  from  the  average 
hourly  wages  shown  on  Line  32  of 
Worksheet  S-3,  Part  HI.  An  updated 
Table  3C  (along  with  applicable  wage 
adjustment  factors)  will  be  included  in 
the  final  rule. 

We  believe  hospitals  have  had  ample 
time  to  ensure  the  accuracy  of  their  FY 
1995  wage  data.  Moreover,  the  ultimate 
responsibility  for  accurately  completing 
the  cost  report  rests  with  the  hospital, 
which  must  attest  to  the  accuracy  of  the 
data  at  the  time  the  cost  report  is  filed. 
However,  if  after  review  of  the  wage 
data  file  released  February  6,  a  hospital 
believed  that  its  FY  1995  wage  data 
were  incorrectly  reported,  the  hospital 
was  to  submit  corrections  along  with 
complete,  detailed  supfxjrting 
documentation  to  its  intermediary  by 
March  9, 1998.  To  be  reflected  in  the 
final  wage  index,  any  wage  data 
corrections  must  be  reviewed  and 
verified  by  the  intermediary  and 
transmitted  to  HCFA  on  or  before  April 
6,  1998.  These  deadlines  are  necessary 
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to  allow  suitiLUTu  iiiu*'  lu  review  and 
process  the  data  so  that  the  final  wage 
index  calculation  can  be  completed  for 
development  of  the  final  prospective 
payment  rates  to  be  published  by 
August  I.  1998.  We  cannot  guarantee 
that  corrections  transmitted  to  HCFA 
after  April  6  will  be  reflected  in  the  final 
wage  index. 

After  reviewing  reauested  changes 
submitted  by  hospitals,  intermediaries 
transmitted  any  revised  cost  reports  to 
HCRIS  and  forwarded  a  copy  of  the 
revised  Worksheet  S-3.  Parts  III  and  IV 
to  the  hospitals.  If  requested  changes 
were  not  accepted,  fiscal  intermediaries 
notified  hospitals  of  the  reasons  why  the 
changes  were  not  accepted.  This 
procedure  ensures  that  hospitals  have 
evnry  opportunity  to  verify  the  data  that 
will  be  used  to  construct  their  wage 
index  values.  We  believe  that  fiscal 
intermediaries  are  generally  in  the  best 
position  to  make  evaluations  regarding 
the  appropriateness  of  a  particular  cost 
and  whether  it  should  be  included  in 
the  wage  mdex  data.  However,  if  a 
hospital  disagrees  with  the 
intermediary's  resolution  of  a  requested 
change,  the  hospital  may  contact  HCFA 
in  an  effort  to  resolve  policy  disputes. 
We  note  that  the  April  6  deadline  also 
applies  to  these  requested  changes.  We 
will  not  consider  factual  determinations 
at  this  time  as  these  should  have  been 
resolved  earlier  in  the  process. 

We  have  created  the  process 
described  above  to  resolve  all 
substantive  wage  data  correction 
disputes  before  we  finalize  the  wage 
data  for  the  FY  1999  payment  rates. 
Accordingly,  hospitals  that  do  not  meet 
the  procedural  deadlines  set  forth  above 
will  not  be  afforded  a  later  opportunity 
to  submit  wage  corrections  or  to  dispute 
the  intermediary's  decision  with  respect 
to  requested  changes. 

We  note  that,  beginning  this  year  with 
the  FY  1999  wage  index,  the  final  wage 
index  that  is  published  August  1  will 
incorporate  all  corrections,  including 
those  to  correct  data  entry  or  tabulation 
errors  of  the  final  wage  data  by  the 
intermediary  or  HCFA.  The  final  wage 
data  public  use  file  will  be  released  by 
May  7.  1998.  Hospitals  will  have  until 
June  5.  1998.  to  submit  requests  to 
correct  errors  in  the  final  wage  data  due 
to  data  entry  or  tabulation  errors  by  the 
intermediary  or  HCFA.  The  correction 
requests  that  will  be  considered  after  the 
March  9  deadline  will  be  limited  to 
errors  in  the  entry  or  tabulation  of  the 
final  wage  data  which  the  hospital 
could  not  have  known  about  prior  to 
March  9.  1998. 

The  final  wage  data  file  released  in 
early  May  will  contain  the  wage  data 
that  will  be  used  to  construct  the  wage 


index  values  in  the  final  rule.  As  with 
the  file  made  available  in  February. 
HCFA  will  make  the  final  wage  data  file 
released  in  May  available  to  hospital 
associations  and  the  public  (on  the 
Internet)  This  file,  however,  is  being 
made  available  only  for  the  limited 
purpose  of  identifying  any  potential 
errors  made  by  HCFA  or  the 
intermediary  in  the  entry  of  the  final 
wage  data  that  result  from  the  correction 
process  described  above  (with  the 
March  9  deadline),  not  for  the  initiation 
of  new  wage  data  correction  requests 
Hospitals  are  encouraged  to  review  their 
hospital  wage  data  promptly  after  the 
release  of  the  final  file. 

If.  after  reviewing  the  final  file,  a 
hospital  believes  that  its  wage  data  are 
incorrect  due  to  a  fiscal  intermediary  or 
HCFA  error  in  the  entry  or  tabulation  of 
the  final  wage  data,  it  should  send  a 
letter  to  both  its  fiscal  intermediary  and 
HCFA  The  letters  should  outline  why 
the  hospital  believes  an  error  exists  and 
provide  all  supporting  information, 
including  dates.  These  requests  must  be 
received  by  HCFA  and  the 
intermediaries  no  later  than  June  5. 
1998.  Requests  mailed  to  HCFA  should 
be  sent  to:  Health  Care  Financing 
Administration;  Center  for  Health  Plans 
and  Providers;  Attention:  Stephen 
Phillips.  Technical  Advisor;  Division  of 
Acute  Care;  C5-06-27;  7500  Seciuity 
Boulevard;  Baltimore.  MD  21244-1850. 
Each  request  also  must  be  sent  to  the 
hospital's  fiscal  intermediary.  The 
intermediary  will  review  requests  upon 
receipt  and  contact  HCFA  immediately 
to  discuss  its  findings 

At  this  time,  changes  to  the  hospital 
wage  data  will  be  made  only  in  those 
very  limited  situations  involving  an 
error  by  the  intermediary  or  HCFA  that 
the  hospital  could  not  have  known 
about  before  its  review  of  the  final  wage 
data  file.  Specifically,  neither  the 
intermediary  nor  HCFA  will  accept  the 
following  types  of  requests  at  this  stage 
of  the  process: 

•  Requests  for  wage  data  corrections 
that  were  submitted  too  late  to  be 
included  in  the  data  transmitted  to 
HCRJS  on  or  before  April  6.  1998. 

•  Requests  for  correction  of  errors 
that  were  not.  but  could  have  been, 
identified  during  the  hospital's  review 
of  the  February  1998  wage  data  file. 

•  Requests  to  revisit  factual 
determinations  or  policy  interpretations 
made  by  the  intermediary  or  HCFA 
during  the  wage  data  correction  process. 

Verified  corrections  to  the  wage  index 
received  timely  (that  is,  by  June  5.  1998) 
will  be  incorporated  into  the  final  wage 
index  to  be  published  by  August  1. 
1998.  and  effective  October  1. 1998. 


Again,  we  believe  the  wage  data 
correction  process  described  above 
provides  hospitals  with  su^icient 
opportunity  to  bring  errors  in  their  wage 
data  to  the  intermediary's  attention. 
Moreover,  because  hospitals  will  have 
access  to  the  final  wage  data  by  early 
May,  they  will  have  the  opportunity  to 
detect  any  data  entry  or  tabulation 
errors  made  by  the  intermediary  or 
HCFA  before  the  development  and 
publication  of  the  FY  1999  wage  index 
by  August  1,  1998,  and  the 
implementation  of  the  FY  1999  wage 
index  on  October  1,  1998.  If  hospitals 
avail  themselves  of  this  opportunity,  the 
wage  index  implemented  on  October  1 
should  be  free  of  such  errors. 
Nevertheless,  in  the  unlikely  event  that 
errors  should  occur  after  that  date,  we 
retain  the  right  to  make  midynar 
changes  to  the  wage  index  under  very 
limited  circumstances. 

Specifically,  in  accordance  with 
§412.63(w)(2).  we  may  make  midyear 
corrections  to  the  wage  index  only  in 
those  limited  circumstances  where  a 
hospital  can  show:  (1)  That  the 
intermediary  or  HCF.^  made  an  error  in 
tabulating  its  data,  and  (2)  that  the 
hospital  could  not  have  known  about 
the  error,  or  did  not  have  an  opportunity 
to  correct  the  error,  before  the  beginning 
of  FY  1999  (that  is.  by  the  June  5,  1998 
deadline).  As  indicated  earlier,  since  a 
hospital  will  have  the  opportunity  to 
verify  its  data,  and  the  intermediary-  will 
notify  the  hospital  of  any  changes,  we 
do  not  foresee  any  sjjecific 
circumstances  under  which  midyear 
corrections  would  be  made  However, 
should  a  midyear  correction  be 
necessary,  the  wage  index  change  for 
the  affected  area  will  be  effective 
prospectively  from  the  date  the 
correction  is  made 

rV.-V.  Other  Decisions  and  Changes  to 
the  Prospective  Payment  System  for 
Inpatient  Operating  C^osts 

A.  Definition  of  Transfers  (§412.4) 

Pursuant  to  section  1886(d)(5)(I)  of 
the  Act,  the  prospective  payment  system 
distinguishes  between  "disi  barges,  ' 
situations  in  which  a  patient  leaves  an 
acute  care  (prospet;tive  payment) 
hospital  after  receiving  complete  acute 
care  treatment,  and  "transfers,  " 
situations  in  which  the  patient  is 
transferred  to  another  acute  care 
hospital  for  related  care.  If  a  full  DRG 
payment  were  made  to  each  hospital 
involved  in  a  transfer  situation, 
irrespective  of  the  length  of  time  the 
patient  spent  in  the  "sending"  hospital 
prior  to  transfer,  a  strong  incentive  to 
increase  transfers  would  be  created, 
thereby  unnecessarily  endangering 
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patients'  health.  Therefore,  our  poiic\ , 
which  is  set  forth  m  the  regulations  at 
§412.4,  provides  that,  in  a  transfer 
situation,  full  payment  is  made  to  the 
final  discharging  hospital  and  each 
transferring  hospita!  is  paid  a  per  diem 
rate  for  each  day  of  the  stay,  not  to 
exceed  the  full  DRG  payment  that 
would  have  been  made  if  the  patient 
had  t)een  discharged  without  being 
transferred. 

Currently,  the  per  diem  rate  paid  to  a 
transferring  hospital  is  determined  by 
dividing  the  full  DRG  payment  that 
would  have  been  paid  in  a  nontransfer 
situation  by  the  geometric  mean  length 
of  stay  for  the  DRG  into  which  the  case 
falls  Hospitals  receive  twice  the  per 
diem  for  the  first  day  of  the  stay  and  the 
per  diem  for  every-  following  day  up  to 
the  full  DRG  amount.  Transferring 
hospitals  are  also  eligible  for  outlier 
payments  for  cases  that  meet  the  cost 
outlier  cntena  established  for  all  other 
cases  (nontransfer  and  transfer  cases 
alike)  classified  to  the  DRG  Two 
exceptions  to  the  transfer  pa>-ment 
policy  are  transfer  cases  classified  into 
DRG  385  (Neonates,  Died  or  Transferred 
to  .A.nother  Acute  Care  Facility)  and 
DRG  4  56  (Bums.  Transferred  to  Another 
Acute  Care  Facility),  w-hich  receive  the 
full  DRG  payment  instead  of  being  paid 
on  a  per  diem  basis 

Under  section  1886(d)(5)(I)  of  the  Act, 
which  was  added  by  section  4407  of  the 
Balanced  Budget  Act  of  1997.  a 
■qualified  discharge"  from  one  of  10 
[3RGs  selected  by  the  Secretary  to  a 
postatute  care  provider  will  be  treated 
as  a  transfer  case  beginning  with 
discharges  on  or  after  October  1 ,  1998 
Section  188fi(d)(5)(l)(iii)  confers  broad 
authonty  on  the  Secretan.-  to  select  10 
DRGs  "based  upon  a  higti  volume  of 
discharges  classified  within  such  group 
and  a  disproportionate  use  of  certain 
post  discharge  services  Section 
1886(d)15)(I)(ii)  defines  a  "qualified 
discharge  "  as  a  discharge  from  a 
prospective  payment  hospital  of  an 
individual  whose  hospital  stay  is 
classified  m  one  of  the  10  selected  DRGs 
if,  upon  such  discharge,  the 
individual — 

•  Is  admitted  to  a  hospital  or  hospital 
unit  that  is  not  a  prospective  payment 
system  hospital; 

•  Is  admitted  to  a  skilled  nursing 
facility;  or 

•  Is  provided  home  health  services  by 
a  home  health  agency  if  the  services 
relate  to  the  condition  or  diagnosis  for 


which  the  individual  received  inpatient 
hospital  services  and  if  these  services 
are  provided  within  an  appropriate 
period  as  determined  by  the  5>ecretary. 

The  Conference  .^greement  that 
accompanied  the  law  noted  that  "(t)he 
Conferees  are  concerned  that  Medicare 
may  in  some  cases  be  overpaying 
hospitals  for  patients  who  are 
transferred  to  a  post  acute  care  setting 
after  a  very-  short  acute  care  hospital 
stay-  The  Conferees  believe  that 
Medicare's  payment  system  should 
continue  to  provide  hospitals  with 
strong  incentives  to  treat  patients  in  the 
most  effective  and  efficient  manner, 
while  at  the  same  time,  adjust  PPS 
[prospective  pay-ment  system)  payments 
in  a  manner  that  accounts  for  reduced 
hospital  lengths  of  stay  bec:ause  of  a 
discharge  to  another  setting     (H  R.  Rep 
No.  105-217,  740  )  In  its  March  1,  1997 
report,  ProPAC  expressed  similar 
concerns:  '"    *    *  length  of  stay  declines 
have  been  greater  in  DRGs  associated 
with  substantial  postacute  i:;are  use, 
suggesting  a  shift  in  care  from  hospital 
inpatient  to  postacute  settings"  (pp.  21- 
22j 

In  fact,  based  on  the  latest  available 
data,  overall  Medicare  hospital  t  osts  per 
case  have  decreased  dunng  FYs  1994 
and  1995  This  unprecedented  real 
decline  in  costs  per  case  has  led  to 
historically  high  Medicare  operating 
margins  (over  10  percent  on  average) 
Along  w-ith  these  det:lining  lengths  of 
stay  and  costs  per  case,  there  has  been 
an  increase  in  the  utilization  of 
postacute  care.  In  1990.  the  rate  of 
skilled  nursing  facility  services  per 
1.000  Medicare  enrollees  was  19  By 
1995.  It  had  grown  to  33  Corresponding 
numbers  for  home  health  agency 
services  are  58  per  1 .000  Medicare 
enrollees  during  1990  and  93  per  1.000 
enrollees  dunng  1995.  .Mthough  home 
health  services  are  not  always  directly 
related  to  a  hospitalization  episode, 
there  does  appear  to  be  a  trend  toward 
increased  use  of  home  health  for  the 
provision  of  postacute  care 
rehabilitation  services  Previous 
analysis  of  the  percentage  of  hospital 
discharges  that  receive  postacute  home 
health  care  showed  a  10.3  percent 
increase  m  1994  compared  to  1992. 

Our  proposals  to  implement  section 
1886(d)(5)(J)  of  the  Act  are  set  forth 
below, 

1.  Selection  of  10  DRGs 

Section  1886(d)(5)(J)(iii)(I)  of  the  Act 
provides  that  the  Secretary  select  10 


DRGs  based  on  a  high  volume  of 
discharges  to  postacute  care  and  a 
disproportionate  use  of  postacute  care 
services.  Therefore,  in  order  to  select  the 
DRGs  to  be  paid  as  transfers,  we  first 
identified  those  DRGs  with  the  highest 
percentage  of  postacute  care. 

We  used  the  FY  1996  MedPAR  file 
because  the  complete  FY  1997  MedPAR 
file  was  not  available  at  the  time  we 
conducted  our  analysis.  To  identify 
postacute  care  utilization,  we  merged 
hospital  inpatient  bill  files  with 
postacute  care  bill  files  matching 
beneficiary  identification  numbers  and 
discharge  and  admission  dates.  We 
created  this  file  rather  than  depend  on 
information  concerning  discharge 
destination  on  the  injMtient  bill  because 
v>e  have  found  that  the  discharge 
destination  codes  included  on  the 
hospital  bills  are  often  inaccurate  in 
identifying  discharges  to  a  facility  other 
than  another  prosf)ective  payment 
hospital. 

Section  1886(d)(5)(J)(ii)(III)  of  the  Act 
requires  the  Secretary  to  choose  an 
appropriate  window  of  days  in  which 
the  home  health  services  start  in  order 
for  the  discharge  to  meet  the  definition 
of  a  transfer.  In  order  to  include 
postdischarge  home  health  utilization  in 
our  analysis,  we  identified  all  hospital 
discharges  for  patients  who  received 
any  home  health  care  within  7  days 
after  the  date  of  discharge.  (As  described 
below  in  section  rV.A.2.,  we  ultimately 
decided  to  propose  3  days  as  the 
window  for  home  health  services.) 

Starting  with  the  DRG  with  the 
highest  percentage  of  postacute  care 
discharges  and  continuing  in 
descending  order,  we  selected  the  first 
20  DRGs  that  had  a  relatively  lai^ge 
number  of  discharges  to  postacute  care 
(our  lower  limit  was  14,000  cases).  In 
order  to  select  10  DRGs  from  the  20 
DRGs  on  our  list,  for  each  of  the  DRGs 
we  considered  the  volume  and  percent 
age  of  discharges  to  postacute  care  that 
occurred  before  the  mean  length  of  stay 
and  whether  the  discharges  occurring 
early  in  the  stay  were  more  likely  to 
receive  postacute  care.  The  following 
table  lists  the  10  DRGs  we  are  proposing 
to  include  under  our  expanded  transfer 
definition,  their  percentage  of  postacute 
utilization  compared  to  total  cases,  and 
the  total  number  of  cases  identified  as 
going  to  postacute  care. 
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ORG 

Titte  and  type  of  ORG  (surgical  or  m«d»cat) 

Percent  ol 
postacute 
utilization 

Number  ol 

postacute 

cases 

14 

Sn«rilic  Cnrt^tovav^ular  Disordars  Exceol  TransiMlt  Ischemic  AnacK  (Medical)       

49.5 
59.0 
71.9 
77.8 
742 
61.2 
49.4 
39.3 
45.4 
45.3 

186  845 

113 

Amputation  fof  Circulatory  System  Disorders  Excluding  Upper  Limb  and  Toe  (Surgical)  _ 

Major  Joint  Limb  Reattachment  Procedures  o«  Lower  Extremity  (Surgical)  „ 

Hio  and  Femur  Procedures  Excaot  Maior  Joint  Aoe  >17  With  CC  (Surotcall    

28.402 

209 

210 

257.875 
111.799 

211 

Hid  and  Femur  Procedures  Exceot  Maxx  Jo«rt  Aoe  >17  Without  CC  (Suratcal) 

19.548 

236  .... 

Fractures  ol  Hid  and  Pelvis  (Medical)              

24.498 

263 

SKm  Gralt  and/or  Debndement  lor  Skin  Ulcer  or  C««ulitis  With  CC  (Surgical)  _ 

Skin  Graft  anchor  DebrxJement  for  Skin  Ulcer  or  (Cellulitis  W/0  CC  (Surgical)  

14,499 

264    ..     . 

1.328 

42Q 

Ofoantc  Disturttances  af>d  Mental  Retardation  (MedK^aO                             ».........__. 

19,314 

483 

Tracheostomy  Except  lor  Face,  Mouth  and  Neck  OiagrK>ses  (SurgKaO  ~ ~ 

18,254 

We  included  DRC  263  on  the  list 
because  of  its  ranking  in  the  top  20 
DRGs  in  terms  of  postacute  utilization 
and  volume  of  discharges  to  postacute 
care.  DRGs  263  and  264  are  paired 
DRGS;  that  is.  the  only  difference  in  the 
cases  assigned  to  DRG  263  as  opposed 
to  DRG  264  is  that  the  patient  has  a 
complicating  or  comorbid  condition.  If 
we  included  only  DRG  263  in  the  list, 
it  would  be  possible  for  a  transfer  case 
with  a  relatively  short  length  of  stay  that 
should  be  assigned  to  DRG  263  and 
receive  a  relatively  small  transfer 
payment  to  be  assigned  instead  to  DRG 
264,  and  receive  the  full  DRG  payment, 
simply  by  failing  to  include  the  CC 
diagnosis  code  on  the  bill.  Therefore, 
our  choice  was  to  either  delete  DRG  263 
hom  the  list  or  add  DRG  264.  We 
decided  to  include  DRG  264  in  the 
proposed  list  because  DRG  263  fully 
meets  all  the  conditions  for  inclusion  on 
the  list  of  10  DRGS. 

2,  Postacute  Care  Settings 

Section  1886(d){5)(J)(ii)  of  the  Act 
requires  the  Secretary  to  define  and  pay 
as  transfers  cases  from  one  of  10  DRGs 
selected  by  the  Secretary  if  the 
individual  is  discharged  to  one  of  the 
following  settings. 

•  A  hospital  or  hospital  unit  that  is 
not  a  subsection  |1886|(d)  hospital,  that 
is  a  hospital  or  unit  excluded  from  the 
inpatient  prospective  payment  system. 

•  A  skilled  nursing  facility  that  is.  a 
facility  that  meets  the  deHnition  of  a 
skilled  nursing  facility  set  forth  at 
section  1819  of  the  Act, 

•  Home  health  services  provided  by  a 
home  health  agency,  if  the  services  are 
related  to  the  condition  or  diagnosis  for 
which  the  individual  received  inpatient 
hospital  services,  and  if  the  home  health 
services  are  provided  within  an 
appropriate  period  (as  determined  by 
the  Secretary). 

Section  1886(d)(1)(B)  of  the  Act 
defines  the  hospitals  and  hospital  units 
that  are  excluded  from  the  prospective 
payment  system  as  the  following: 
psychiatric,  rehabilitation,  childrens'.' 
long-term  care,  and  cancer  hospitals  and 


psychiatric  and  rehabilitation  distinct 
part  units  of  a  hospital.  Therefore,  any 
discharge  from  a  prospective  payment 
hospital  from  one  of  the  10  proposed 
DRGS  that  is  admitted  to  one  of  these 
types  of  facilities  on  the  date  of 
discharge  from  the  acute  hospital,  on  or 
after  October  1.  1998.  would  be 
considered  a  transfer  and  paid 
accordingly  under  the  prospective 
payment  systems  (operating  and  capital) 
for  inpatient  hospital  services. 

A  discharge  from  a  prospective 
payment  hospital  to  a  skilled  nursing 
facility  would  include  cases  discharged 
from  one  of  the  10  DRGS  from  an 
inpatient  bed  in  the  hospital  to  a  bed  in 
the  same  hospital  that  has  been 
designated  for  the  provision  of  skilled 
nursing  care  (a  "swing"  bed).  The  swing 
bed  provision  allows  certain  small  rural 
hospitals  to  furnish  services  in  inpatient 
beds  which,  if  furnished  by  a  skilled 
nursing  facility,  would  constitute 
extended  care  services.  In  addition,  any 
patient  who  receives  swing-bed  services 
is  deemed  to  have  received  extended 
care  services  as  if  furnished  by  a  skilled 
nursing  facility.  Thus,  if  swing  beds  are 
not  included  in  the  transfer  policy, 
those  hospitals  with  swing  bed 
agreements  could  move  patients 
assigned  to  one  of  the  10  selected  DRGs 
as  if  it  were  a  discharge  from  an 
inpatient  bed  to  a  swing  bed  and  receive 
payment.  We  do  not  believe  that  this 
would  be  a  fair  policy  in  that  it  would 
create  a  payment  advantage  for  swing 
bed  hospitals.  Therefore,  we  are 
providing  in  the  regulations  that  a 
discharge  to  a  swing  bed  will  be  paid  as 
a  transfer  when  the  patient  is  classified 
to  one  of  the  10  selected  DRGs. 

Section  1886(d)(5)(J)(ii)(IIl)  of  the  Act 
states  that  the  discharge  of  an  individual 
who  receives  home  health  services  upon 
discharge  will  be  treated  as  a  transfer  if 
"such  services  are  provided  within  an 
appropriate  period  (as  determined  by 
the  Secretary)  *    *   *."  As  discussed 
above  in  section  IV.A.l.  we  began  our 
analysis  using  7  days  (one  week)  as  the 
time  period  we  would  consider.  We 


now  believe  that  3  days  after  the  date  of 
discharge  is  a  more  appropriate 
timeframe.  Based  on  our  analysis  of  the 
FY  1996  bills,  approximately  90  percent 
of  patients  began  receiving  home  health 
care  within  3  days.  We  are  particularly 
interested  in  receiving  comments  on  the 
appropriate  period  of  time  in  which 
home  health  services  should  begin  in 
the  context  of  the  transfer  policy. 

With  regard  to  an  appropriate 
definition  of  "home  health  services 

*  *  *  relateld)  to  the  condition  or 
diagnosis  for  which  the  individual 
received  inpatient  hospital  services 

*  *    •".  we  considered  several  possible 
approaches.  Under  one  approach  we 
could  compare  the  principal  diagnosis 
of  the  inpatient  stay  to  the  diagnosis 
code  indicated  on  the  home  health  bill, 
similar  to  our  policy  on  the  3-day 
payment  window  for  preadmission 
services.  However,  we  believe  that  is  far 
too  restrictive  in  terms  of  qualifying 
discharges  for  transfer  payment.  In 
addition,  a  hospital  will  not  know  when 
it  discharges  a  patient  to  home  health 
what  diagnosis  code  the  home  health 
agency  will  put  on  the  bill.  Therefore, 
the  hospital  would  not  be  able  to 
correctly  code  the  inpatient  bill  as  a 
transfer  or  discharge. 

We  also  considered  proposing  that 
any  home  health  care  that  begins  within 
the  designated  timeframe  be  included 
"as  related"  in  our  definition.  However, 
this  definition  might  be  too  brciad  and 
the  hospital  would  not  be  able  to  predict 
which  cases  should  be  coded  as 
transfers  because  the  hospital  often  may 
not  know  about  home  health  services 
that  are  provided  upon  discharge  but 
were  not  ordered  or  planned  for  as  part 
of  the  hospital  discharge  plan. 

We  are  proposing  that  home  health 
services  would  be  considered  related  to 
the  hospital  discharge  if  the  patient  is 
discharged  from  the  hospital  with  a 
written  plan  of  care  for  the  provision  of 
horns  health  care  services  from  a  home 
health  agency.  In  this  way.  the  hospital 
would  be  fully  aware  of  the  status  of  the 
piatient  when  discharged  and  could  be 
held  responsible  for  correctly  coding  the 
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discharge  as  a  transfer  on  the  inpatient 
bill.  In  general,  this  would  mean  that 
the  home  health  ser\ice  would  qualify 
as  a  Part  A  home  health  benefit  under 
section  1861(tt)  of  the  Act  as  added  by 
section  4611(b)  of  the  BBA. 

We  note,  however,  that  we  plan  to 
compare  inpatient  bills  with  home 
health  service  bills  for  care  provided 
within  3  days  after  discharge,  similar  to 
our  current  claims  edit  for  hospital  to 
hospital  transfers.  If  we  find  that  home 
health  services  were  provided  within 
the  postdischarge  window,  the  hospital 
will  be  notified  and  the  hospital 
payment  ad|usted  unless  the  hospital 
can  submit  documentation  verif>'ing  the 
discharge  status  of  the  patient.  This  will 
alert  hospitals  if  there  are  problems  with 
their  discharge/transfer  billing  and 
allow  them  to  adiu.st  their  discharge 
planning  process  and  billing  practices. 
If  we  find  a  continued  pattern  of  a 
hospital  billing  for  cases  from  the  10 
DRGs  as  dist.harges  and  our  records 
indicate  that  the  patients  are  receiving 
postacute  care  ser\'ices  from  an 
excluded  hospital,  a  skilled  nursing 
facility,  or  within  the  3-dav  home  health 
service  window,  the  hospitals  may  be 
investigated  for  fraudulent  or  abusive 
billing  practices, 

3.  Payment  Methodology 

The  statute  does  not  dictate  the 
payment  methodology  we  must  use  for 
these  transfer  cases  However,  section 
1886(d)(5)(n{i)  of  the  Act  provides  that 
the  payment  amount  for  a  case  may  not 
exceed  the  sum  of  half  the  full  DRG 
payment  amount  and  half  of  the 
payment  amount  under  the  current  per 
diem  payment  methodology 

Based  on  our  analysis  com.panng  the 
costs  per  case  for  the  transfers  m  the  10 
DRGs  with  payments  under  our  current 
transfer  payment  methodology,  we 
found  that  most  of  the  10  DRCJs  are 
appropriately  paid  using  our  current 
methodology  (that  is,  twice  the  per  diem 
for  the  first  day  and  the  per  diem  for 
each  subsequent  day).  In  fact,  this 
payment  would,  on  ayerage,  slightly 
exceed  costs.  However,  this  is  not  true 
of  DRGs  209,  210.  and  211.  For  those 
three  DRGs,  a  disproportionate 
percentage  (about  50  percent)  of  the 
costs  of  the  case  are  incurred  on  the  first 
day  of  the  stay.  Therefore,  we  are 
proposing  to  pay  DRGs  209.  210.  and 
211  based  on  50  percent  of  the  DRG. 
payment  for  the  first  day  of  the  stay  and 
50  percent  of  the  per  diem  for  the 
remaining  days  of  the  stay.  The  other 
seven  DRGs  would  be  paid  under  the 
current  transfer  payment  methodology. 

In  Appendix  E  to  this  proposed  rule. 
we  have  included  tables  that  illustrate, 
for  9  of  the  10  DRGs.  the  number  of  total 


and  postacute  discharges  by  length  of 
stay,  the  geometric  mean  lengths  of  stay 
from  FY  1983  through  FY  1997,  and  the 
estimated  average  costs  and  transfer 
payments  by  length  of  stay.  (The 
summary'  information  for  DRG  264  was 
not  available  at  the  time  of  publication 
because  it  was  not  included  in  the 
original  data  file  of  20  DRGs  used  for 
our  analysis.)  For  DRGs  209,  210.  and 
211,  the  pavTTient  line  is  determined  on 
the  basis  of  the  alternative  payment 
formula  described  above. 

These  tables  demonstrate  that  a  very 
large  number  of  discharges  from  these 
10  DRGs  receive  postacute  care.  In 
addition,  the  length  of  stay  for  these 
DRGs  has  decreased  sharply  over  the 
last  several  years.  We  believe  that  this 
proposed  policy  will  both  decrease  the 
hospitals'  financial  incentive  to 
discharge  patients  very  early  in  the  stay, 
often  before  the  full  course  of  acute  care 
treatment  has  ended,  as  well  as  pay  the 
hospital  at  an  appropriate  level  when  it 
does  move  patients  into  postacute  care. 

We  would  revise  §  412.4  to  reflect 
these  proposed  policies.  In  addition,  we 
would  delete  the  reference  in  current 
«(412.4(d)12)to  DRG  4  56  (Bums 
Transferred  to  .Another  .\cute  Care 
Facility)  because  we  are  proposii^g  to 
replace  that  DRG.  as  discussed  in 
section  II. B. 3  of  this  preamble.  There 
would  no  longer  be  any  burn  DRG  with 
a  transfer  designation. 

B  Rural  Referral  Centers  (§412.96) 

Under  the  authority  of  section 
1886(d){5)(C)(i)ofthe  Act.  §412.96  sets 
forth  the  criteria  a  hospital  must  meet  in 
order  to  receive  special  treatment  under 
the  prospective  payment  system  as  a 
rural  referral  center  For  discharge's 
occurring  before  (3(  tober  1, 1994.  rural 
referral  centers  received  the  benefit  of 
payment  based  on  the  other  urban  rather 
than  the  rural  standardized  amount.  As 
of  that  date,  the  other  urban  and  rural 
standardized  amounts  were  the  same. 
However,  rural  referral  centers  continue 
to  receive  special  treatment  under  both 
the  disproportionate  share  hospital 
payment  ad)ustment  and  the  criteria  for 
geographic  reclassification 

One  of  the  criteria  under  which  a 
rural  hospital  may  qualify  as  a  rural 
referral  center  is  to  have  275  or  more 
beds  available  for  use.  A  rural  hospital 
that  does  not  meet  the  bed  size  criterion 
can  qualify  as  a  rural  referral  center  if 
the  hospital  meets  two  mandatory 
criteria  (specifying  a  minimum  case-mix 
index  and  a  minimum  number  of 
discharges)  and  at  least  one  of  the  three 
optional  criteria  (relating  to  specialty 
composition  of  medical  staff  source  of 
inpatients,  or  volume  of  referrals).  With 
respect  to  the  two  mandatory  criteria,  a 


hospital  may  be  classified  as  a  rural 
referral  center  if  its — 

•  Case-mix  index  is  at  least  equal  to 
the  lower  of  the  median  case-mix  index 
for  urban  hospitals  in  its  census  region, 
excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  urban  hospitals 
nationally;  and 

•  Number  of  discharges  is  at  least 
5.000  discharges  per  year  or,  if  fewer, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located.  (The 
number  of  discharges  criterion  for  an 
osteopathic  hospital  is  at  least  3,000 
discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
The  methodology  we  use  to  determine 
the  proposed  national  and  regional  case- 
mix  index  values,  is  set  forth  in 
regulations  at  §412.96(c)(l)(ii).  The 
proposed  national  case-mix  index  value 
includes  all  urban  hospitals  nationwide, 
and  the  proposed  regional  values  are  the 
median  values  of  urban  hospitals  within 
each  census  region,  excluding  those 
with  approved  teaching  programs  (thai 
is,  those  hospitals  receiving  indirect 
medical  education  payments  as 
provided  in  §412.105). 

These  values  are  based  on  discharges 
occurring  during  FY  1997  (October  1, 
1996  through  September  30,  1997)  and 
include  bills  posted  to  HCFA's  records 
through  December  1997.  Therefore,  in 
addition  to  meeting  other  criteria,  for 
hospitals  with  fewer  than  275  beds,  we 
are  proposing  that  to  qualify  for  initial 
rural  referral  center  status  for  cost 
reporting  periods  beginijing  on  or  after 
October  1,  1998,  a  hospitals  case-mix 
index  value  for  FY  1997  would  have  to 
be  at  least — 

•  1.3578;  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  §  412.105) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located. 

The  median  case-mix  values  by  region 
are  set  forth  in  the  table  below; 


Region 


1.  New  England  (CT,  ME,  MA 
NH.  Rl.  VT)   

2.  Miodle  Atlantic  (PA,  KS.  NY) 

3.  South  Atlantic  (DE,  DC,  FL, 
GA  MD.  NC.  SC,  VA,  WV)  .. 


Case-mix 
index 
vakie 


1.2533 
1.2499 

1.3468 
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Region 

Case-mu 
lodex 
value 

4.  East  North  Centra)  (IL.  IN,  Ml. 
OH.  Wl)    

5.  East  South  Central  (AL.  KY. 
MS.  TN)      

6.  Wesl  North  Central  (lA.  KS. 
MN.  MO,  NE,  NO,  SO)  

7  West  Sooth  Central  (AR,  LA. 
OK,  TX)    

8.  Mountain  (AZ.  CO.  10.  MT. 
NV,  NM.  UT.  WY)   

9.  Paafic  (AK.  CA.  HI.  OR.  WA) 

1.2717 
1.2965 
12264 

1..\V)1 

1.3752 
1.3405 

Regwn 


The  above  numbers  will  be  revised  in 
the  final  nile  to  the  extent  required  to 
reflect  the  updated  MedPAR  file,  which 
will  contain  data  from  additional  bills 
received  for  discharges  through  March 
31.  1997. 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteiia.  we 
are  publishing  each  hospital's  FY  1997 
case-mix  index  value  in  Table  3C  in 
section  rv.  of  the  Addendum  to  this 
proposed  rule.  In  keeping  with  our 
policy  on  discharges,  these  case-mix 
index  values  are  computed  based  on  all 
Medicare  patient  discharges  subject  to 
ORG- based  paym«nt. 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  forth  the  national  and 
ragional  numbers  of  dischai^ges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886(dH5)(C)(ii)  of 
the  Act.  the  national  standard  is  set  at 
5.000  discharges.  However,  we  are 
proposing  to  update  the  regional 
standards.  The  proposed  regional 
standards  are  based  on  discharges  for 
urban  hospitals'  cost  reporting  penods 
that  began  during  FY  199B  (that  is. 
October  1,  1995  through  September  30. 
1996).  That  is  the  latest  year  for  which 
we  have  complete  discharge  data 
available. 

Therefore,  in  addition  to  meeting 
other  criteria,  we  are  proposing  that  to 
qualify  for  initial  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1.  199R. 
the  number  of  discharges  a  hospital 
must  have  for  its  cost  reporting  period 
that  began  during  FY  1997  would  have 
to  be  at  least — 

•  5.000:  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located,  as  indicated  in  the  table  below. 


1.  New  England  (CT.  ME.  MA. 
NH.  Rl.  VT)    

2.  MiOdle  Atlantic  (PA.  NJ.  NY)  .. 

3.  South  Atlantic  (DE.  DC.  FL. 
GA.  MD.  NC,  SC,  VA.  WV) 

4  East  North  Central  (IL.  IN.  Ml. 
OH,  Wl)   ,  

5  East  Sooth  Central  (AL.  KY. 
MS,  TN)  

6  West  North  Central  (lA.  KS. 
MN,  MO,  NE,  NO,  SO)  

7  West  South  Central  (AR.  LA. 
OK,  TX)  

8  Mountain  (AZ.  CO.  ID.  MT. 
NV,  NM.  UT.  WY)  

9  Pacific  (AK.  CA.  HI.  OR.  WA) 


NumDer  ot 
discharges 


6658 

8477 

7505 

7273 

6852 

5346 

5179 

7926 
5045 


We  note  that  the  number  of  discharges 
for  hospitals  in  each  census  region  is 
greater  than  the  national  standard  of 
5.000  discharges  Therefore,  5.000 
discharges  is  the  minimum  criteria  for 
all  hospitals.  These  numbers  will  be 
revised  in  the  final  rule  based  on  the 
latest  FT  1996  cost  report  data 

We  reiterate  that,  to  qualify  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1 . 
1998.  an  osteopathic  hospital's  number 
of  discharges  for  its  cost  reporting 
period  that  began  during  FY  1996  would 
have  to  be  at  least  3,000. 

C  Payments  to  Disproportionate  Share 
Hospitals:  Conforming  Change 
Regarding  Interpretation  of  Medicaid 
Patient  Days  Included  m 
Disproportionate  Patient  Percentage 
(§412.106) 

Effective  for  discharges  beginning  on 
or  after  May  1.  1986.  hospitals  that  treat 
a  dispit>portionately  large  number  of 
low-income  patients  receive  additional 
payments  through  the  disproportionate 
share  (DSH)  adjustn>ent.  One  means  of 
determining  a  hospital's  DSH  payment 
adjustment  for  a  cost  reporting  period 
requires  calculation  of  its 
disproportionate  patient  percentage  for 
the  period.  The  disproportionate  patient 
percentage  is  the  sum  of  a  prescribed 
Medicare  fraction  and  a  Medicaid 
fraction  for  the  hospital's  fiscal  period. 
Under  clause  (1)  of  section 
1886(d)(5)(F)(vi)  of  the  Act  and 
§  412.106(b)(2).  the  Medicare  h^ction  is 
determined  by  dividing  the  number  of 
the  hospital's  patient  days  for  patients 
who  were  entitled  (for  such  days]  to 
benefits  under  both  Medicare  Part  A  and 
Supplemental  Security  Income  (SSI) 
under  Title  XVI  of  the  Act.  by  the  total 
number  of  the  hospital's  patient  days  for 
the  patients  who  were  entitled  to 
Medicare  Part  A.  The  Medicaid  fraction 
is  determined,  in  accordance  with 
clause  (II)  of  section  1886(d)(5)(F)(vi)  of 


the  Act  and  §  412  106fb)(4).  by  dividing 
the  number  of  the  hospital's  patient 
days  for  patients  who  (for  such  days) 
were  eligible  for  medical  assistance 
under  a  State  Medicaid  plan  approved 
under  Title  XIX  of  the  Act  but  who  were 
not  entitled  to  Medicare  Part  A.  by  the 
total  number  of  the  hospital's  patient 
days  for  that  period. 

Initially,  HCFA  calculated  the 
Medicaid  fraction  by  interpreting 
section  1886(d)(5)(F)(vH(lI)  nf  the  Act  to 
recognize  as  Medicaid  p)atient  days  only 
those  days  for  which  the  hospital 
received  Medicaid  payment  for 
inpatient  hospital  services.  See  51  FR 
31454.  31460  (1986).  The  agency's 
interpretation  was  declared  invalid  by 
four  Federal  circuit  courts  of  appeals. 
See  Cabell  Huntington  Hosp  .  Inc.  v. 
ShaJala.  101  F  3d  984.  99Q-91  (4th  Cir. 
1996)  (following  three  other  circuits). 
These  courts  held  that  the  statute 
requires,  for  purposes  of  calculating  the 
Medicaid  fraction,  inclusion  of  each 
patient  day  of  service  for  which  a 
patient  was  eligible  on  that  day  for 
medical  assistance  under  an  approved 
State  Medicaid  plan.  Specifically,  the 
statute  requires  inclusion  of  each 
hospital  patient  day  for  a  patient  eligible 
for  Medicaid  on  such  day,  regardless  of 
whether  particular  items  or  services 
were  covered  or  paid  under  the  State 
Medicaid  plan. 

On  February  27,  1997,  the  HCFA 
Administrator  issued  HCFA  Ruling  97- 
2.  which  acquiesced  in  the  four  adverse 
appellate  court  decisions.  The  RuUng 
changed  the  agency's  statutory 
construction  to  comport  with  those 
decisions,  in  order  to  facilitate 
nationwide  uniformity  in  the 
calculation  of  the  Medicaid  fraction. 
Like  the  court  decisions,  the  Ruling 
provides  that  a  hospital's  Medicaid 
patient  days  include  each  patient  day  of 
service  for  which  a  patient  was  eligible 
on  such  day  for  medical  assistance 
under  an  approved  State  Medicaid  plan, 
regardless  of  whether  particular  items  or 
services  were  covered  or  paid  under  the 
State  plan  The  Ruling  also  reflects  the 
hospitals  burden  of  furnishing  data 
adequate  to  prove  each  claimed 
Medicaid  patient  day.  and  of  verifying 
with  the  State  that  a  patient  was  eligible 
for  Medicaid  during  each  day  of  the 
inpatient  hospital  stay. 

The  Ruling  further  provides  that  the 
agency's  new  interpretation  is  effective 
February  27.  1997  for  each  cost 
reporting  period  that:  (1)  Begins  on  or 
after  that  effective  date;  (2)  was  not 
settled,  as  of  that  date,  on  the  Medicaid 
patient  days  issue,  by  means  of  an 
applicable  notice  of  program 
reimbursement  (NPR)  (see  §405.1803); 
or  (3)  was  settled  through  such  an  NfPR 
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as  of  the  Rulings  effective  date  and  is 
the  subject  of  a  pending  administrative 
appeal  or  civil  action  that  satisfies  all 
applicable  jurisdictional  requirements 
of  the  Medicare  statute  and  regulations. 
The  Ruling  also  provides,  however,  that 
the  change  in  statutory  interpretation 
effected  by  the  Ruling  is  not  a  basis  for 
reopening  a  hospital  cost  reporting 
period  (see  §*)  405.1885-405.1889)  that 
was  finalized  previously  on  the  same 
matter  at  issue 

We  propose  to  revise  §  412.106Cb)(4J 
in  ordeY  to  conform  the  Medicare 
regulations  to  the  new  statutory 
construction  issued  in  HCFA  Ruling  97- 
2  The  revisions  are  necessary  to  ensure 
that  the  regulations  comport  with  the 
four  appellate  court  decisions  that 
declared  invalid  the  agency's  prior 
interpretation  and  led  to  the  issuance  of 
the  HCFA  Ruling.  The  proposed 
revisions  will  further  facilitate 
nationwide  uniformity  in  the 
calculation  of  the  Medicaid  fraction 

Since  the  proposed  revisions  are 
intended  simply  to  conform  the 
regulations  to  HCTA  Ruling  97-2  (and 
hence  to  the  four  adverse  court 
decisions),  revised  §  412.106(b)(4) 
would  reiterate  the  Ruling's  change  of 
interpretation  that  the  Medicaid  fraction 
under  section  1886(d)(5)(F)(vi)(II)  of  the 
Act  includes  each  hospital  patient  day 
for  a  patient  eligible  for  Medicaid  on 
such  day,  regardless  of  whether 
particular  items  or  services  were 
covered  or  paid  under  the  State 
Medicaid  Plan.  Chir  proposed  revisions 
to  §  412.106(b)(4),  like  the  RuHng, 
would  continue  to  place  on  the  hospital 
the  burdens  of  production,  proof,  and 
verification  as  to  each  claimed  Medicaid 
patient  day 

Under  our  proposal,  revised 
§412  106rb)(4)  would  apply  to  cost 
reporting  periods  beginning  on  or  after 
October  1,  1998.  HCFA  Ruling  97-2. 
which  includes  the  same  provisions  as 
proposed  § 412.106(b)(4).  would 
continue  to  apply  to  any  cost  ref)orting 
period  beginning  before  October  1,  1998 
provided  that,  as  of  February  27,  1997, 
there  is  for  such  period:  no  submitted 
cost  repxjrt:  no  cost  report  settled  on  the 
Medicaid  patient  days  issue  through  an 
applicable  NPR:  or  a  cost  repwDrt  settled 
on  that  issue,  which  is  also  the  subject 
of  a  junsdictionally  proper 
administrative  appeal  or  civil  action  on 
the  issue 

D.  Payment  for  Bad  Debts  (§  4 1 3  801 

Section  4451  of  the  Balanced  Budget 
Act  of  1997  reduces  the  payment  for 
enrol  lee  bad  debt  for  hospitals. 
Specifically,  this  provision  reduces  the 
amount  of  bad  debts  otherwise  treated 
as  allowable  costs,  attributable  to  the 


deductibles  and  coinsurance  amounts 
under  this  title,  by  25  percent  for  cost 
reporting  periods  beginning  during 
fiscal  year  1998.  by  40  percent  for  cost 
reporting  periods  beginning  during 
fiscal  year  1999,  and  by  45  percent  for 
cost  reporting  periods  beginning  during 
a  subsequent  fiscal  year  This  proposed 
rule  would  conform  the  regulations  to 
the  statute. 

Section  4451  of  the  Balanced  Budget 
.^ct  of  1997  also  provides  that  m 
determining  such  reasonable  costs  for 
hospitals,  any  copayments  reduced 
under  the  election  available  for  hospital 
outpatient  services  under  section 
1833(t)(5)(B)  of  the  Act  will  not  be 
treated  as  a  bad  debt.  This  provision 
will  be  implemented  in  the  outpatient 
prospective  payment  system  regulation 
that  implements  section  4521,  4522,  and 
4523  of  the  Balanced  Budget  Act  of 
1997,  t8  be  published  later  this  year 

E  Payment  for  Direct  Costs  of  Groduatt 
Medical  Education  to  Hospitals  and 
Nonhospital  Providers  (§§  405  2468, 
413.85.  and  413.86) 

1.  Introduction 

Currently,  under  section  1886(h)  of 
the  Act,  Medicare  pays  only  hospitals 
for  the  costs  of  graduate  medical 
education  (GME)  training.  We  do  not 
pay  nonhospital  sites  for  the  costs  they 
incur  in  training  medical  residents. 
There  has  been  a  general  trend  to  shift 
patient  care  from  the  inpatient  setting  to 
the  less  expensive  nonhospital  setting 
where  appropriate.  Ckinsistent  with  this 
trend  in  patient  care,  the  BBA  allows  for 
direct  GME  payment  to  qualified 
nonhospital  providers  to  encourage 
more  training  of  future  physicians  in 
nonhospital  settings. 

Under  section  1886(k)  of  the  Act.  as 
added  by  section  4625  of  the  BB,^.  the 
Secretary  is  now  authorized,  but  not 
required,  to  pay  qualified  nonhospital 
providers  for  the  direct  costs  of  GME 
training.  The  (Conference  Report  also 
notes  that  the  Conferees  believe  paying 
nonhospital  providers  for  GME  costs 
may  help  alleviate  physician  shortages 
in  underserved  rural  areas  We  believe 
that  providing  Medicare  payment 
directly  to  nonhospital  providers  may 
facilitate  more  training  and  better 
quality  training  in  nonhospital  sites. 

2.  Statutory  Background 

Section  1886{k)  of  the  Act  states;    For 
cost  reporting  periods  beginning  on  or 
after  October  1.  1997,  the  Secretary  may 
establish  rules  for  payment  to  qualified 
nonhospital  providers  for  their  direct 
costs  of  medical  education,  if  those 
costs  are  incurred  in  the  operation  of  an 
approved  medical  residency  training 


programs  described  in  subsection  (h)." 
The  statute  further  provides  that,  to  the 
extent  the  Secretary  exercises  this  broad 
discretionary  authority,  the  rules  "shall 
specify  the  amounts,  form,  and  manner 
in  which  such  payments  will  be  made 
and  the  portion  of  such  payments  that 
will  be  made  from  each  of  the  trust 
funds  under  this  title." 

a.  Payments  Only  to  "Qualified 
Nonhospital  Providers".  The  statute 
confers  broad  discretion  on  the 
Secretary  regarding  whether  and  how  to 
pay  nonhospital  providers  for  direct 
GME  costs.  However,  the  statute  does 
specify  the  entities  whom  the  Secretary 
can  pav — "qualified  nonhospital 
providers  '  Section  1886(k)(2)  of  the  Act 
defines  "qualified  nonhospital 
providers'  to  include:  Federally 
Qualified  Health  Centers  (FQHCs),  as 
defined  in  section  1861(aa)(4);  Rural 
Health  Centers  (RHCls),  as  defined  in 
section  l861(aa)(2):  Medicare-iChoice 
organizations:  and  such  other  providers 
(other  than  hospitals)  as  the  Secretary' 
determines  to  be  appropriate. 

h  PayTnents  Only  for  the  "Direct 
Costs"  of  Training  "The  statute  also 
specifies  the  costs  the  Secretary  can  pay 
for  under  section  1886(k)  of  the  Act. 
Medicare  pavs  hospitals  for  both  the 
direct  and  inairect  costs  of  medical 
education  under  sections  1886(h)  and 
l886(d)(5)(B1  of  the  Act  respectively. 
but  section  1886(k)  of  the  Act  provides 
for  payment  to  nonhospital  providers 
only  for  the  diretrt  costs  of  medical 
educabon 

In  addition,  .section  1886(k)  of  the  Act 
provides  for  payment  for  the  direct  costs 
of  training  medicai  residents  only  if 
those  cxist.s  are  incurred  m  the  operation 
of  an  "approved  medical  resideDcy 
training  program     Section 
1886(h)(5)lAi  of  the  Ac?  defines  an 
"approved  meOicBi  residency  training 
program"  as  a    residency  or  other 
postgraduate  medicai  training  program 
participation  m  whicii  mev  be  counted 
toward  certification  in  a  specialty  or 
subspecialty  and  includes  formal 
postgraduate  training  programs  in 
genatnc  medicine  approved  by  the 
Secretary      Implementing  regulations  at 
§  413.86(b)  state  that  ar,  approved 
medical  residence  training  program 
includes  allopathic  ana  osteoparh;r 
training  programs  a.--  weli  a,*.  trair;::;g 
programs  for  oentistry  and  pociiatr\ 
Therefore,  the  statute  authorizes 
Medicare  payments  to  nonhospital 
providers  onlv  for  the  costs  of  training 
medicai  residents  not  for  the  costs  of 
training  other  health  professionals 

In  addition  to  adding  section  1886(k) 
of  the  Act,  section  4625  of  the  BB.^ 
amends  section  1 886(b)(3)(B)  of  the  Act 
to  prohibit  double  payments  for  direct 
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GME  to  a  hospital  and  a  qualified 
nonhospital  provider  This  prohibition 
on  double  payments  requires  that  the 
Secretary  reduce  a  hospital's  GME 
payments  (the  "aggregate  approved 
amount"  as  defined  in  section 
18«6{hl(3)fb)  of  the  Act)  to  the  extent  we 
pay  a  nonhospital  provider  for  GME 
under  section  1886{k)  of  the  Act. 

3.  Proposed  Policies 

Pursuant  to  section  4625  of  the  BBA. 
we  are  proposing  policies  to  provide 
Medicare  payment  to  nonhospital 
providers  for  the  direct  costs  of  GME 
training,  effective  for  portions  of  cost 
reporting  periods  occurring  on  or  after 
January  1.  1999.  We  believe  that  these 
payments  will  serve  the  Congressional 
intent  to  encourage  and  support  training 
in  nonhospital  settings. 

a  Definition  of  "Qualified  Non- 
Hospital  Providers"  Under  our 
proposed  policy.  Medicare  would  make 
GME  payments  to  the  following 
"qualified  nonhospital  providers" — 
FQHCs.  RHCs.  and  Medicare+Choioe 
organizations.  Under  the  authority  of 
section  1886(k)(2)(D)  of  the  A«t.  the 
Secretary  may  expand  the  definition  of 
a  "qualified  nonhospital  provider"  to 
include  such  other  providers  (other  than 
hospitals)  as  the  Sec;retary  determines  to 
be  appropriate.  Once  we  have  gained 
experience  providing  direct  GME 
payments  to  FQHCs.  RHCs.  and 
Medicare-»-Choice  organizations,  we  may 
consider  including  other  types  of 
nonhospital  providers  in  the  definition 
of  a  "qualifieKl  nonhospital  provider." 

Additionally,  we  propose  that,  under 
certain  circumstances,  a  hospital  may 
continue  to  receive  GME  payments  for 
residents  who  train  in  the  nonhospital 
setting.  In  those  instances  where  a 
hospital  is  eUgible  to  continue  receiving 
GME  payments  for  residents  who  train 
in  the  nonhospital  setting,  the 
nonhospital  provider  could  receive 
payment  from  the  hospital  for  costs  they 
incur  in  training  medical  residents. 
Thus,  our  policy  promotes  the  intent  of 
section  4625  of  the  BBA  to  provide 
financial  support,  either  directly  from 
Medicare  or  through  the  hospital,  to 
nonhospital  providers  for  the  direct 
costs  of  training  residents  in  the 
nonhospital  site. 

b  Definition  of  "Direct  Costs"  of 
Medical  Education  for  Non  Hospital 
Providers.  Section  4625  of  the  BBA 
provides  for  payment  to  nonhospital 
providers  only  for  the  direct  costs  of 
training  residents.  Our  proposed 
definition  of  "direct  costs"  for 
nonhospital  providers  is  comparable  to 
the  direct  costs  for  hospitals  under 
se<:tion  1886(h)  of  the  Act.  Under  our 
proposed  policy,  direct  GME  costs  are 


those  costs  that  are  incurred  by  the 
nonhospital  site  for  the  education 
activities  of  the  approved  program  and 
that  are  the  proximate  result  of  training 
medical  residents  in  the  nonhospital 
site.  Direct  costs  for  nonhospital 
providers  would  include: 

•  Residents'  salaries  and  fringe 
benefits  (including  related  travel  and 
lodgmg  expenses  where  applicable); 

•  That  portion  of  costs  of  the  teaching 
physicians'  salaries  and  fringe  benefits 
that  are  related  to  the  time  spent  in 
teaching  and  supervision  of  residents; 

and 

•  Other  related  GME  overhead  costs. 
Consistent  with  our  policies  on  direct 

GME  costs  for  hospitals,  direct  GME 
costs  for  nonhospital  providers  would 
not  include  normal  operating  costs  or 
the  marginal  increase  in  costs  that  the 
nonhospital  site  experiences  as  a  result 
of  having  an  approved  medical     * 
residency  training  program.  For 
example,  a  decrease  in  productivity  and 
increased  intensity  in  treatment  patterns 
as  the  result  of  a  training  program  do 
not  constitute  "direct  costs"  of  training 
residents  in  the  nonhospital  setting; 
rather,  these  are  the  "indirect  costs"  of 
such  training. 

Also  consistent  with  our  policies  for 
direct  GME  payments  to  hospitals,  we 
propose  to  pay  qualified  nonhospital 
providers  only  for  training  that  is 
related  to  the  delivery  of  patient  care 
services.  Sections  1886(h)  ("Payments 
for  Direct  GME  Costs")  and 
1886(h)(4)(E)  of  the  Act  ("Counting 
Time  Spent  in  Outpatient  Settings  ") 
provide  support  continuing  our 
longstanding  policy  of  paying  only  for 
training  that  is  associated  with  patient 
care  services,  hi  particular,  section 
1886(h)(4)(E)  of  the  Act  states; 

Such  rules  shall  provide  that  only  time 
spent  in  activities  relating  to  patient  care 
shall  be  counted  and  that  all  the  time  so 
spent  by  a  resident  under  an  approved 
medical  residency  training  program  shall  be 
counted  towards  the  determination  of  full- 
time  equivalency,  without  regard  to  ibe 
setting  in  which  the  activities  are  performed, 
if  the  hospital  incurs  all.  or  substantially  all, 
of  the  costs  for  the  training  program  in  that 
setting. 

In  addition,  section  1861(b)  of  the  Act 
describes  the  types  of  patient  care 
services  that  are  reimbursable. 
Specifically,  section  1861(b)(6)  of  the 
Act  indicates  that  the  training  of  interns 
or  residents  under  an  approved  teaching 
program  are  included  as  reimbursable 
patient  care  costs. 

Moreover,  direct  GME  costs  for 
nonhospital  providers,  like  direct  GME 
costs  for  hospitals,  would  include  only 
that  portion  of  costs  of  the  teaching 
physicians'  salaries  and  fringe  benefits 


associated  with  time  spent  in  teaching 
and  supervising  residents  Specifically, 
a  teaching  physician's  time  spent  on 
teaching  of  a  general  nature  would 
constitute  a  direct  GME  cost,  while 
teaching  of  a  patient-specific  nature 
would  not  constitute  a  direct  cost.  In 
addition,  direct  costs  in  the  nonhospital 
setting  would  include  that  portion  of 
teaching  physicians'  salaries  and  fringe 
benefits  associated  with  time  spent 
developing  resident  schedules  and 
evaluating  or  rating  the  residents.  Direct 
costs  would  also  include  a  teaching 
physician's  office  costs  allocated  to 
GME 

By  contrast,  direct  GME  costs  for 
nonhospital  providers  would  not 
include  the  following;  A  teaching 
physicians  time  spent  in  the  care  of 
individual  patients  which  results  in 
billable  services;  teaching  physicians' 
activities  that  arv  related  to  the 
education  of  other  tiealth  professionals 
(i.e..  classroom  instruction  in 
connection  with  approved  activities 
other  than  GME  such  as  provider- 
operated  nursing  programs);  teaching 
physicians'  time  spent  on 
administrative  and  super\'isory  services 
to  the  provider  that  are  unrelated  to 
approved  educational  activities  (i  e. 
operating  costs),  and  teaching  physician 
activities  that  involve  nonailowable 
costs  such  as  rwfiean.h  and  medical 
school  activities  that  are  not  related  to 
patient  carv  in  the  nonhospital  setting. 

GME  overhead  cost.s  int  lude  only 
those  costs  that  arv>  allcK;able  to  direct 
GME  and  that  are  not  used  in  patient 
care.  For  example,  a  portion  of 
administrative  and  general  costs  could 
be  appropriately  ailcK,ated  to  an  RHC  or 
FQHC's  GME  cost  center  Similarly,  a 
conference  room  that  is  dedi(-.ated 
specifically  for  the  training  of  residents 
could  be  appropriately  allocated  to  an 
RHC  or  FQHCs  GME  cost  center  By 
contrast,  patient  care  rooms  added  to  an 
RHC  or  an  FQHC  cannot  be 
appropriately  allocated  to  an  RHC  or 
FQHC's  GME  cost  center 

One  of  the  advantages  of  our  proposed 
definition  of  "direct  costs  "  is  that  it  is 
administratively  feasible.  Our  definition 
of  "direct  costs  "  for  nonhospital 
providers  is  comparable  to  the  direct 
costs  that  are  included  in  the  per 
resident  amount  paid  to  hospitals  under 
section  1886(h)  of  the  Act.  M  present, 
there  is  limited  information  regarding 
the  actual  costs  of  training  residents  in 
nonhospital  sites.  After  we  gain 
experience  providing  direct  GME 
payments  to  qualified  nonhospital 
providers  and  have  reviewed  the  GME 
costs  separately  reported  by  these 
nonhospital  providers,  we  may  revise 
the  definition  of  "direct  costs.  "  We  are 
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soliciting  comments  on  other  elements 
that  may  constitute  direct  costs  of  GME 
in  the  nonhospital  site  that  can  be 
identified,  reported,  and  verified  as 
directly  attributable  to  GME  activities 
through  the  cost  reporting  process.  We 
are  interested  in  comments  on  whether 
we  should  include  other  costs  in  the 
definition  of  "direct  costs"  for 
nonhospital  providers  and  on  the 
administrative  feasibility  of  identifying 
the  GME  portion  of  those  costs. 

r  Determining  Direct  Costs  One  of 
our  major  concerns  in  developing 
policies  for  paying  nonhospital 
providers  for  the  direct  costs  of  GME  is 
the  administrative  feasibility  of 
determining  the  amount  of  direct  costs 
incurred  by  the  nonhospital  provider.  It 
is  our  understanding  that,  currently, 
hospitals  and  nonhospital  sites  often 
share,  to  varvmg  degrees,  the  costs  of 
training  residents  in  the  nonhospital 
site.  Because  of  the  difficulty  in 
apportioning  costs  between  the  hospital 
and  the  nonhospital  for  the  training  m 
the  nonhospital  site,  we  t)elieve  that  it 
is  not  administratively  feasible  to  pay 
both  the  hospital  and  the  nonhospital 
site  for  the  cost  of  training  in  the 
nonhospital  site  We  have  been  unable 
to  devise  a  method  for  accurately 
apportioning  costs  betvveen  the  two 
entities. 

Furthermore,  the  potential  for  both 
the  hospital  and  the  nonhospital  site  to 
be  paid  for  the  same  direct  GME 
expenses  poses  a  significant  problem  for 
complying  with  section  1886(h)(3)(B)  of 
the  .\ct.  as  amended  by  the  BBA  which 
specifically  prohibits  double  payments. 
Under  this  provision,  the  Secretar*  shall 
reduce  the  hospital's  GME  payment  (the 
"aggregate  approved  amount")  to  the 
extent  we  pay  nonhospital  providers  for 
GME  costs  under  section  1886(k)  of  the 
.\ct.  Consequently,  our  policy  must 
ensure  that  Medicare  does  no;  pay  two 
entities  for  the  same  training  time  in  the 
nonhospital  site. 

Given  that  the  hospital  s  per  resident 
amount  can  include,  but  is  not 
necessarily  based  on  the  costs  of 
training  in  the  nonhospital  site,  we  were 
not  able  to  devise  an  equitable  way  of 
reducing  the  hospital's  per  resident 
payment  to  reflect  payments  made 
under  section  1886(k)  of  the  Act.  It 
would  not  be  equitable  to  subtract  the 
exact  amount  of  payment  made  to  the 
qualified  nonhospital  provider  from  the 
hospital's  per  resident  payment  because 
the  payment  made  to  the  nonhospital 
site  is  unrelated  to  the  hospital's  per 
resident  amount.  The  hospital  per 
resident  amount  is  based  on  specific 
GME  costs  incurred  by  the  hospital  in 
the  1984  base  vear.  Those  costs 
included  in  the  per  resident  amount 


have  no  relevance  to  the  costs  incurred 
in  the  nonhospital  setting  almost  15 
years  after  the  1984  base  year.  We 
believe  that  the  residents  salaries, 
teaching  physicians'  salaries,  and 
overhead  costs  for  the  nonhospital 
setting  will  constitute  a  different 
proportion  of  the  total  GME  costs  in  the 
nonhospital  setting  as  compared  with 
the  hospital  setting  Rather,  it  would  be 
more  equitable  to  determine  the 
proportion  of  costs  incurred  by  each 
entitv  and  reduce  the  hospitals  per 
resident  payment  by  the  proportion  of 
GME  costs  incurred  by  the  nonhospital 
site;  however,  since  specific 
components  of  the  per  resident  amount 
were  not  identified  in  the  hospital's 
GME  base  year  (1984).  we  cannot 
accurately  determine  the  appropriate 
amount  to  reduce  the  cuirent  year 
hospital  per  resident  payment  amount. 
Moreover,  to  reduce  the  hospital  s  GME 
payments  based  solely  on  the  amount 
paid  to  the  nonhospital  site  could  result 
in  inequitable  payments  to  the  hospital, 
which  has  ongoing  costs  even  when  the 
resident  is  training  in  the  nonhospital 
site.  In  fact,  it  could  leave  the  hospital 
at  risk  of  receiving  no  payment  for  the 
G.ME  costs  It  has  incurred 

In  order  to  encourage  training  in 
nonhospital  sites,  it  is  important  to 
develop  a  policy  that,  while  providing 
payment  to  nonhospital  pro\iders. 
would  also  be  equitable  to  hospitals.  We 
believe  that  paying  only  the  nonhospital 
site  for  the  training  costs  could  result  in 
hospitals  choosing  not  to  rotate  their 
residents  to  the  nonhospital  site  We 
have  been  unable  to  devise  an  equitable 
and  accurate  method  for  dividing  up  the 
GME  pa\'ment  for  training  in  the 
nonhospital  site  if  neither  the  hospital, 
nor  the  nonhospital  site  incurs  "all  or 
substantially  all"  of  the  costs.  As  such, 
we  are  soliciting  comment  on  possible 
methods  for  allocating  the  GNffi 
payments  lor  training  in  the  nonhospital 
site  where  neither  tne  hospital  nor  the 
nonhospital  provider  is  incurring  "all  or 
substantially  all  "  of  the  costs  for  the 
training  program  We  believe  that  the 
proposed  policies  discussed  below  are 
equitable  to  both  hospital  and 
nonhospital  providers  and  will  achieve 
Congress'  objective  of  encouraging  and 
supporting  training  in  the  nonhospital 
setting. 

Given  our  concerns  about 
administrative  feasibility,  the  statutory 
prohibition  on  double  pavTnents,  and 
developing  policies  that  are  equitable  to 
hospitals  as  well  as  nonhospital 
providers,  we  believe  the  only  feasible 
way  to  pay  for  training  in  nonhospital 
settings  is  to  pav  either  the  hospital  or 
the  nonhospital  provider  Currently, 
hospitals  may  receive  payment  for  the 


time  residents  spend  in  the  nonhospital 
setting  if  the  hospital  incurs  '"all  or 
substantially  all"  of  the  training  costs. 
We  propose  to  adopt  a  similar  policy  for 
nonhospital  providers;  that  is,  a 
qualified  nonhospital  provider  may 
receive  payment  for  the  direct  costs  of 
GME  if  the  nonhospital  provider  incurs 
"all  or  substantially  all"  of  the  training 
costs. 

d.  Modifications  of  Policy  To  Pay 
Hospitals  For  GME.  hi  the  course  of 
developing  our  policies  for  nonhospital 
providers,  we  have  reviewed  our 
method  for  paying  hospitals  for  the 
costs  of  training  residents  in  the 
nonhospital  site.  Accordingly,  as  part  of 
our  policy  to  i>ay  nonhospital  providers 
for  the  costs  of  training  residents,  we  are 
proposing  necessary  and  appropriate 
modifications  to  our  current  policy  for 
paying  hospitals  for  such  nonhospital 
training.  Specifically,  as  part  of  our 
proposal  to  implement  section  1886(k) 
of  the  Act.  we  propose  to  modify  the 
regulations  at  §  413.86(0- 

Presently,  under  sections 
1886ld)(5)(B)(iv)  and  1886(h)(4)(E)  of 
the  Act,  if  a  hospital  incurs  ""all  or 
substantially  all"  of  the  costs  of  training 
residents  in  the  nonhospital  site,  then 
the  hospital  may  include  the  resident  in 
its  indirect  medical  education  (IME)  and 
direct  GME  full-time  equivalent  count. 
Under  §413.86(f)(l)(iii).  currently  a 
hospital  incurs  "all  or  substantially  all" 
of  the  costs  of  training  the  resident  in 
the  nonhospital  site  if  the  hospital  pays 
the  residents'  salaries  and  fringe 
benefits.  Based  on  our  review  of  data  in 
Medicare  cost  reports  on  the  Hospital 
Cost  Reporting  hiformation  System 
(HCRIS),  we  decided  to  reexamine  the 
issue  of  what  constitutes  "all  or 
substantially  all"  of  the  costs  of  training 
the  resident.  In  our  analysis,  we 
determined  that,  on  average,  residents' 
salaries  and  fringe  benefits  are  less  than 
half  of  the  total  amount  of  the  direct 
costs  of  a  hospital's  GME  program. 
Therefore,  we  are  proposing  to  revise 
the  standard  for  incurring  "all  or 
substantially  all"  of  the  costs  for  the 
training  program  in  the  nonhospital 
setting. 

We  propose  to  redefine  "all  or 
substantially  all"  of  the  costs  for  the 
training  program  in  the  nonhospital 
setting  to  include  at  a  minimum: 

•  the  portion  of  costs  of  the  teaching 
physicians'  salaries  and  firinge  benefits 
that  are  related  to  the  time  spent  in 
teaching  and  supervision  of  residents; 
and 

•  residents'  salaries  and  hinge 
benefits  (including  travel  and  lodging 
expenses  where  applicable). 

e.  Payment  Proposal  In  light  of  the 
numerous  considerations  discussed 
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above,  we  are  proposing  a  system 
whereby  we  will  pay  either  the  hospital 
or  the  nonhospital  site  for  the  cost  of 
training  in  the  nonhospital  site, 
depending  on  which  entity  incurs  "all 
or  substantially  all"  of  the  costs  of 
training  in  the  nonhospital  site.  An 
entity  incurs  "all  or  substantially  all"  of 
the  costs  for  the  training  program  in  the 
nonhospital  setting  if  it  pays  for.  at  a 
minimum:  that  portion  of  the  costs  of 
the  teaching  physicians'  salaries  and 
fringe  benefits  that  are  related  to  the 
time  spent  in  teaching  and  supervision 
of  residents:  and  residents'  salaries  and 
fringe  benefits  (including  travel  and 
lodging  expenses  where  applicable). 
Our  proposal  accommodates  three 
alternative  payment  scenarios  that  are 
discussed  bielow. 

i.  Payment  to  FQHCs  and  RHCs.  In  the 
first  payment  scenario,  if  the  FQHC  or 
RHC  incurs  "all  or  substantially  all"  of 
the  costs  for  the  training  program  in  the 
nonhospital  setting,  we  are  proposing  to 
pay  the  nonhospital  site  cost-based 
reimbursement  for  the  direct  costs  of 
training.  By  reporting  these  direct  GME 
costs  in  a  reimbursable  cost  center  on 
the  cost  report,  an  FQHC  or  RHC  would 
be  attesting  that  it  is  incumng  "all  or 
substantially  all"  of  the  costs  for  the 
training  program  in  the  nonhospital  site. 
Conversely,  where  an  FQHC  or  RHC  is 
not  incurring  "all  or  substantially  all"  of 
the  costs  of  training  residents  in  the 
nonhospital  site,  the  FQHC  or  RHC 
would  report  these  training  costs  in  a 
nonreimbursable  cost  center  on  the  cost 
report. 

As  previously  stated,  we  propose  to 
define  the  direct  costs  of  training  to 
include: 

•  Residents'  salaries  and  fringe 
benefits  (including  related  travel  and 
lodging  expenses  where  applicable): 

•  That  portion  of  the  costs  of  teaching 
physicians'  salaries  and  fringe  benefits 
that  are  related  to  the  time  spent  in 
teaching  and  supervision  of  residents; 
and 

•  Other  related  overhead  costs  that 
are  allocated  to  GME. 

We  are  proposing  that  the  FQHCs  and 
RHCs  allowable  direct  GME  costs  be 
subject  to  reasonable  cost  principles  in 
42  CFR  part  413  and  other  relevant 
provisions  referenced  in  part  413.  As 
such  we  are  proposing  to  add  language 
to  §  415.60  to  make  the  reasonable  cost 
principles  applicable  to  FQHCs  and 
RHCs.  In  addition,  the  FQHCs  and 
RHCs  direct  GME  costs  would  be 
subject  to  the  Reasonable  Compensation 
Equivalency  limits  under  §§  415  BO  and 
415.70.  Accordingly,  we  are  proposing 
(o  add  language  to  §415.70  to  make  the 
reasonable  compensation  equivalency 
limits  applicable  to  FQHCs  and  RHCs. 


Also,  Medicare  would  pay  only  for 
Medicare's  share  of  the  direct  costs  of 
training  in  the  nonhospital  site.  We  are 
proposing  that  the  FQHCs  and  RHCs 
Medicare  share  equal  the  nonhospital 
provider's  ratio  of  Medicare  visits  to 
total  visits.  Thus,  the  amount  of 
Medicare  payment  would  equal  the 
product  of  the  clinic's  Medicare  allowed 
direct  GME  costs  and  the  clinic's  ratio 
of  Medicare  visits  to  total  visits. 

For  FQHCs  and  RHCs  that  incur  "all 
or  substantially  all"  of  the  costs  for  the 
training  program  in  the  nonhospital 
setting,  the  direct  GME  costs  are  not 
subject  to  the  existing  per  visit  payment 
caps  for  reimbursement  under  sections 
505.1  and  505.2  of  the  Medicare  Rural 
Health  Clinic  and  Federally  Qualified 
Health  Centers  Manual.  Moreover,  we 
believe  participation  in  GME  training 
should  not  affect  any  FQHCs  or  RHCs 
ability  to  meet  the  productivity 
standards  outlined  in  section  503  of  the 
Medicare  Rural  Heahh  Clinic  and 
Federally  Qualified  Health  Centers 
Manual.  Therefore,  we  are  proposing 
that,  where  payment  is  available  under 
section  1886{k)  of  the  Act  for  residents 
working  in  either  an  FQHC  or  an  RHC, 
the  FQHCs  and  RHCs  do  not  need  to 
include  residents  as  health  care  staff  in 
the  calculation  of  productivity 
standards  under  section  503  of  the 
Manual. 

ii.  Payment  to  Medicare+Choice 
organizations.  In  the  second  payment 
scenario,  if  a  Medicare-»-Choice 
organization  incurs  "all  or  substantially 
all"  of  the  costs  for  the  training  program 
in  the  nonhospital  setting,  we  propose 
making  the  direct  GME  payment  to  the 
Medicare+Choice  organization.  The 
Medicare+Choice  organization  would  be 
eligible  to  receive  cost-based 
reimbursement  for  the  residents'  salaries 
and  fringe  benefits  only  for  the  time  that 
the  resident  spends  in  the  nonhospital 
setting.  In  addition,  we  are  proposing 
that  the  Medicare>Choice  organization's 
allowed  costs  include  only  that  portion 
of  the  leaching  physician  salaries  and 
fringe  benefits  that  is  related  to  training 
in  the  nonhospital  setting. 

Unlike  our  proposed  policy  in  paying 
FQHCs  and  RHCs  for  GME.  at  this  time 
we  are  not  proposing  to  pay 
Medicare+Choice  organizations  for  the 
costs  of  overhead  that  are  directly 
associated  with  a  GME  program.  We 
have  no  historical  data  on  the  GME 
costs  of  managed  care  organizations  and 
the  extent  to  which  these  costs  are 
incurred  directly  or  indirectly  under 
contracts  between  the  managed  care 
organization  and  physician  groups  or 
other  providers  engaged  in  ambulatory 
care.  Moreover,  we  have  an  established 
methodology  for  allocating  and 


reporting  overhead  costs  for  FQHCs  and 
RHCs  on  Medicare  cost  reports  that  does 
not  currently  exist  for  Medu:ar»'*Choice 
organizations.  Since  Medicarv-^Choice 
organizations  do  not  use  the  Medicare 
cost  report,  there  is  currently  no 
mechanism  to  review  and  audit  these 
costs  in  the  managed  care  context 
Because  Medicare+Choice  organizations 
are  paid  on  a  capitated  basis,  we  have 
no  method  for  paying  Medicare+Choice 
organizations  for  vanable  costs  such  as 
GME  overhead  that  require  a 
sophisticated  cost  allocation 
methodology.  By  contrast,  it  is  currently 
feasible  to  pay  Medicare+Choice 
uryanizatinns  for  the  costs  of  the 
residents'  salaries  and  teaching 
physicians'  salaries  because  those  costs 
are  more  readily  documented  and 
auditable 

However,  we  are  open  to  suggestions 
about  how  we  can  create  a  methodology 
for  allocating  and  reporting  overhead 
costs  for  Medicare+Choic.e 
organizations  .\n\  comments  should 
include  not  only  a  proposed 
methodology  for  paying 
Medicare+ChoH*  organizations  for  GME 
overhead  costs,  but  aLso  proposed 
mechanisms  for  the  audit  and  review  of 
the  costs  of  these  or^^anizations. 

Similar  to  our  proposed  policy  for 
paying  FQHCs  and  RHCis  for  dire<1  costs 
of  GME,  the  Medicare+Choice 
organization's  reimbursement  for 
residents'  salaries  and  fnnge  benefits 
(including  related  travel  and  lodging 
expenses  wher^  applicable)  would  be 
subject  to  the  reasonable  cost  principles 
in  42  CFR  part  413  and  any  other 
relevant  provisions  referenced  in  part 
413   As,  such  we  are  proposing  to  add 
language  to  §  415  fid  to  make  the 
reasonable  cost  principles  applicable  to 
Medicare+Choice  organizations.  In 
addition,  the  Medicare+Choice 
organization's  GME  reimbursement 
would  also  be  subje<  t  to  the  Reasonable 
Compensation  Equivalency  limits  under 
§§415.60  and  415.70.  Accordingly,  we 
are  proposing  to  add  language  to 
§415.70  to  make  reasonable 
compensation  equivalency  limits 
applicable  to  Medicare+Choice 
organizations.  While  we  would  pay  the 
Medicare+Choice  organization  for 
certain  GME  costs  in  nonhospital 
settings  under  this  proposal,  the  cost  of 
residents'  and  teaching  physicians' 
salaries  and  fringe  benefits  in  the 
hospital  setting  would  be  paid  to  the 
hospital,  not  the  Medicare+Choice 
organization. 

The  Medicare+Choice  organization 
would  receive  direct  GME  payment  only 
for  the  direct  costs  of  training  in  the 
nonhospital  site  that  are  associated  with 
the  delivery  of  patient  care  services.  In 
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detern\ining  the  amount  of  direct  GME 
payments  to  Medicare+Choice 
organizations,  we  must  adjust  for 
Medicare's  share  of  those  education 
costs.  Medicare  s  share  would  equal  the 
ratio  of  the  total  number  of  Medicare 
enrollees  in  the  Medicare*Choice 
organization  to  total  enrollees  in  the 
Medicare+ChoK:e  organis^atio.i. 

We  are  proposing  that,  in  order  to 
receive  the  direct  GME  payment,  the 
Medicare+Choice  organization  must 
produce  a  contradual  agrt^ment 
between  itself  and  the  nonhospital 
providers.  Medicare+Choice 
organizations  may  contract  with  any 
nonhospital  patient  care  site,  including 
freestanding  c:linics,  nursing  homes,  and 
physicians'  offices  in  connection  with 
approved  programs.  The  contract 
between  the  Medicare+Choice 
organization  and  the  nonhospital  site 
must  indicate  that,  for  the  time  that 
residents  spend  m  the  nonhospital  site, 
the  Medicare+Choice  organization 
agrees  to  pay  for  the  cost  of  residents' 
salaries  and  fringe  benefits  In  addition. 
the  contract  must  indicate  that  the 
Medicare+Choice  organization  agrees  to 
pay  the  portion  of  the  costs  of  teaching 
physicians  salaries  and  fringe  benefits 
that  IS  related  to  the  time  spent  in 
tea(Jiing  and  supervision  of  residents 
and  that  is  unrelated  to  the  volume  of 
services.  The  contract  must  stipulate  the 
portion  of  each  leat.hmg  physician's 
time  that  will  be  spent  training  residents 
in  the  nonhospital  setting.  Moreover, 
the  contract  must  indicate  that  the 
Medicare+Choice  organization  agrees  to 
identif\  an  amount  for  the  cost  of  the 
teaching  physician's  salary  based  on  the 
time  that  the  resident  spends  in  the 
nonhospital  setting,  not  based  upon  a 
capitated  rate  for  the  delivery  of 
physician  services. 

Under  our  proposed  rule,  we  could 
pay  a  Medicare+Choice  organization  for 
the  direct  costs  of  training  medical 
residents  in  a  physician's  office  if  such 
office  had  a  contractual  agreement  with 
the  organization  whereby  the 
organization  agrees  to  pay  for  "all  or 
substantially  all"  of  the  costs  for  the 
training  program  in  the  nonhospital 
setting.  However,  an  independent 
physician  office  would  not  be  eligible  to 
receive  payment  directly  from  Medicare 
for  the  cost  of  training  residents  because 
it  would  not  be  a  "qualified  nonhospital 
provider"  under  our  proposed  policy. 
Similarly,  if  a  hospital  rotates  a  resident 
through  a  physician's  office,  the 
hospital  must  pay  for    all  or 
substantially  all"  of  the  costs  of  training 
the  resident  in  the  physician's  office  in 
order  to  include  that  resident  in  its  FTE 
count  for  IME  and  direct  GME  purposes. 
(In  this  instance,  the  hospital's 


responsibility  in  assuming  "all  or 
substantially  all"  of  the  costs  of  training 
the  resident  in  the  nonhospital  site 
would  not  be  based  on  section  4625  of 
BBA  which  permits  payment  to 
nonhospital  providers.)  The  hospital 
would  have  to  assume  "all  or 
substantially  all"  of  the  training  costs 
for  that  nonhospital  training  time  in 
order  to  avail  itself  of  the  benefit  of 
including  the  resident  in  the  hospital's 
FTE  count  for  IME  and  direct  GME 
purposes  based  on  the  proposed 
modifications  to  ^413  86. 

111.  PavTnent  to  Hospitals.  In  the  third 
payment  scenano.  if  the  hospital  itself 
incurs  "all  or  substantially  all  "  of  the 
costs  for  the  training  program  in  the 
nonhospital  setting,  then  the  hospital 
may  include  the  residents  training  time 
in  the  nonhospital  setting  in  the 
hospital's  FTE  counts  for  direct  GME 
and  for  IME  In  order  to  include  the 
residents'  training  in  the  nonhospital 
site,  the  hospital  must  produce  a 
contractual  agreement  "tietween  the 
hospital  and  the  nonhospital  provider. 
Under  §413.86lfKl){uu.  hospitals  may 
contract  with  any  nonhospital  patient 
care  provider  such  as  freestanding 
clinics,  nursing  homes,  and  physicians' 
offices  in  connection  with  approved 
programs. 

Currently,  a  hospital  must  produce  a 
written  agreement  between  the  hospital 
and  the  nonhospital  provider  that  states 
that  the  resident's  compensation  for 
training  time  spent  outside  of  the 
hospital  setting  is  to  be  paid  by  the 
hospital.  Since  this  proposal  changes 
the  definition  of  what  constitutes  "all  or 
substantially  all"  of  the  costs  of  training 
in  the  nonhospital  site,  hospitals  must 
produce  a  written  agreement  that 
demonstrates  that  they  are  assuming 
responsibility  for  more  of  the  costs  of 
training  in  the  nonhospital  site  than  had 
previously  been  required. 

In  accordance  with  our  proposed 
definition  of  what  constitutes  "all  or 
substantially  all"  of  the  costs  of  training 
while  the  resident  is  in  the  nonhospital 
site,  we  are  proposing  that  the  contract 
must  indicate  that  the  hospital  is 
assuming  financial  responsibility  for,  at 
a  minimum,  the  cost  of  residents' 
salaries  and  fringe  benefits  (including 
travel  and  lodging  expenses  where 
applicable)  and  the  costs  for  that  portion 
of  teaching  physicians'  salaries  and 
fringe  benefits  related  to  the  time  spent 
in  teaching  and  supervision  of  residents. 

The  contract  must  indicate  that  the 
hospital  IS  assuming  financial 
responsibility  for  these  costs  directly  or 
that  the  hospital  agrees  to  reimburse  the 
nonhospital  provider  for  such  costs.  The 
contract  must  also  contain  an 
acknowledgment  on  the  part  of  the 


nonhospital  provider  that,  since  the 
residents'  time  is  being  counted  by  the 
hospital,  the  nonhospital  site  cannot 
claim  GME  costs  on  their  Medicare  cost 
report.  The  nonhospital  provider  must 
agree  to  report  its  direct  GME  costs  as 
well  as  any  money  received  from  the 
hospital  for  GME  purposes  in  a 
nonallowable  cost  center  on  its  cost 
report.  In  addition,  in  order  to 
determine  teaching  physician 
compensation  that  may  be  allocated  to 
direct  GME,  the  nonhospital  provider 
must  specify  the  portion  of  the  teaching 
physicians'  time  that  will  be  spent 
training  residents  in  the  nonhospital 
setting.  Finally,  any  payment  to  the 
hospital  for  the  direct  costs  of  GME 
training  in  the  nonhospital  setting  will 
continue  to  reflect  Medicares  share, 
which  equals  the  hospital "s  ratio  of 
Medicare  inpatient  days  to  total 
inpatient  days. 

Hospitals  that  have  residents  who 
rotate  to  nonhospital  sites  are.  like  all 
teaching  hospitals,  subject  to  an 
institutional  cap  on  the  number  of  FTE 
residents  that  may  be  counted  for  both 
indirect  and  direct  GME  under  sections 
1886(d)(5)(B)(v)  and  1886(h)(6)(F)  of  the 
Act.  For  hospitals  that  have  residents 
who  rotate  to  a  nonhospital  site,  those 
residents  vnW  be  subject  to  the 
hospital's  FTE  caps, 

/.  Trust  Funds.  Under  section 
1886(k)(l)  of  the  Act,  the  rules 
established  by  the  Secretary  for  paying 
nonhospital  providers  for  GME  must 
specify  the  portion  of  Medicare 
payments  that  will  be  made  from  each 
of  the  Medicare  trust  funds.  We  propose 
that  GME  payments  made  directly  to  an 
FQHC,  RHC,  or  Medicare+Choice 
organization  would  be  made  from  the 
Federal  Supplementary  Medical 
Insurance  "Trust  Fund, 

g.  Conclusion.  Under  this  proposed 
rule,  clinics  that  are  presently  ineligible 
to  receive  payments  for  direct  GME  may 
now  receive  such  payments.  Moreover, 
this  proposal  provides  Medicare+Choice 
organizations  the  opportunity  to  receive 
direct  GME  payments  for  training 
residents  in  the  nonhospital  setting.  As 
Medicare+Choice  organizations, 
managed  care  entities  will,  for  the  first 
time,  be  eligible  to  receive  direct  GME 
payments  for  training  residents  in 
various  types  of  nonhospital  sites.  This 
proposed  rule  would  help  bridge  the 
disparity  between  hospital  and 
nonhospital  providers  in  obtaining 
payment  for  direct  GME  costs. 

We  believe  this  proposed  rule  may 
encourage  the  development  of  new 
programs  in  nonhospital  settings 
Similarly,  it  may  also  encourage 
approved  residency  training  programs  to 
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rotate  additional  residents  to 
nonhospital  sites. 

In  developing  this  proposed  rule,  we 
considered  establishing  a  fixed  payment 
rate  for  the  diret:t  costs  of  training 
residents  in  the  nonhospital  setting.  We 
are  not  proposing  a  policy  of  a  fixed 
payment  at  this  time  because  we 
presently  have  no  reliable  data  on  the 
direct  costs  of  training  residents  in 
nonhospital  settings.  Moreover,  we  are 
concerned  that  a  fixed  payment  for 
these  costs  may  not  be  appropriate  if 
there  is  signiHcant  variation  in  cost 
among  participating  nonhospital  sites. 

Given  these  considerations,  our  policy 
to  pay  FQHCs.  RHCs.  and 
Medicare-*-Choice  oiyanizations  on  a 
cost  reimbursement  basis  may  be 
revised  in  the  future.  Once  we  have 
acquired  data  such  that  we  can  estimate 
the  direct  costs  of  training  residents  in 
the  nonhospital  site,  we  will  revisit  our 
payment  methodology  for  paying 
FQHCs.  RHCs.  and  Medicare+Choice 
organizations  for  direct  GME.  We 
believe  that  uhimately  it  might  be 
appropriate  to  pay  FQHCs,  RHCs,  and 
Medicore^Choice  organizations  using  a 
national  average  per  resident  amount. 
This  national  per  resident  amount 
would  be  based  on  the  national  average 
for  the  direct  costs  of  training  medical 
residents  in  the  nonhospital  site.  As 
such,  we  are  interested  in  receiving 
comments  on  a  fixed  payment 
methodology  and  on  how  to  derive  such 
a  payment.  These  comments  should 
include  empirical  data  on  training  costs 
in  nonhospital  sites. 

The  effective  date  of  these  provisions 
for  FQHCs.  RHCs.  Medicare^Choice 
organizations,  and  hospitals  will  be 
January  1.  1999.  In  particular,  the 
effective  date  for  [ME  payments  to 
hospitals  under  this  provision  applies  to 
discharges  occurring  on  or  after  January 
1,  1999.  In  addition,  the  effective  date 
for  direct  medical  education  payments 
to  FQHCs.  RHCs.  Medicore+Choice 
organizations,  and  hospitals  applies  to 
that  portion  of  cost  reporting  periods 
occurring  on  or  after  January  1.  1999. 

VI.  Changes  tn  the  Prospective  Pa^rment 
System  for  Cap lUl- Related  Costs 

A.  Proposed  Cap  on  the  Capital  Indirect 
Medical  Education  Adjustment  Ratio 
(§417  3221 

Under  section  1886(g)  of  the  Act.  the 
Secretary  has  broad  discretion  in 
implementing  the  capital  prospective 
payment  system.  Section  412.322  of  the 
regulations  specifies  the  formula  for  the 
capital  indirect  medical  education  (IME) 
adjustment  factor  The  capital  IME 
adjustment  is  intended  to  pay  the 
capital  prospective  payment  system 


share  of  the  indirect  costs  of  medical 
education  to  teaching  hospitals.  The 
formula  was  adopted  in  the  August  30. 
1991  final  rule  for  the  capital 
prospective  payment  system  (56  FR 
43380)  and  uses  the  ratio  of  interns  and 
residents  to  average  daily  census 
(defined  as  total  inpatient  days  divided 
by  the  number  of  days  in  the  cost 
reporting  period).  Section  1886(d)(5)(B) 
of  the  Act  requires  the  use  of  the  ratio 
of  residents-to-beds  to  calculate  the  IME 
adjustment  for  the  o(>erating  Prospective 
payment  system.  However,  pursuant  to 
our  authority  under  section  1886(g)  of 
the  Act.  we  adopted  the  resident  to 
average  daily  census  ratio  for  the  capital 
prospective  payment  system  because  we 
believed  it  was  a  more  appropriate 
method  for  measuring  teaching  intensity 
and  because  we  believed  it  was  less 
subject  to  manipulation. 

Tne  IME  adjustment  factor  increases 
by  approximately  2  8  percentage  points 
for  each  .10  increase  in  the  hospital's 
ratio  of  residents  to  average  daily 
census.  The  IME  adjustment  for 
inpatient  capital-related  costs  for 
hospitals  paid  under  the  prospective 
payment  system  takes  the  form  of  e 
raised  to  the  power  (.2822  x  ratio  of 
interns  and  residents  to  average  daily 
census)- Ij  where  e  is  the  natural 
antilogy  of  1.  based  on  the  total  cost 
regression  resuhs.  In  order  to  determine 
the  Federal  rate  portion  of  the  hospitals 
payment,  the  IME  adjustment  factor  is 
multiplied  by  the  standard  federal  rate, 
the  DRG  weight,  the  geographic 
adjustment  factor,  and  any  other 
relevant  payment  adjustments  such  as 
the  DSH  adjustment  or  the  lai^e  urban 
add-on.  The  formula  is  as  follows. 
(Standard  Federal  Rate)  x  (DRG  weight) 
X  (GAF)  X  (Large  Urban  Add-on.  if 
applicable)  x  (COLA  adjustment  for 
hospitals  located  in  Alaska  and  Hawaii) 
X  (1  +  Disproportionate  Share 
Adjustment  Factor  +  IME  Adjustment 
Factor,  if  applicable). 

It  has  come  to  our  attention  that 
because  of  the  application  of  the  capital 
IME  adjustment,  one  hospital  would 
receive  a  capital  IME  payment  greater 
than  its  total  hospital  costs.  We  have 
also  recently  learned  that  of  the 
approximately  1.200  teaching  hospitals 
in  the  United  States,  based  on  December 
1997  data,  8  hospitals  have  a  resident  to 
average  daily  census  ratio  of  more  than 
1.5  A  resident  to  average  daily  census 
ratio  of  1.5  results  in  a  capital  IME 
adjustment  factor  of  .53,  which 
increases  the  Federal  rate  portion  of  the 
hospital's  capital  payment  by  53 
percent. 

To  address  this  unintended  effect  of 
the  capital  IME  methodology,  we  ore 
proposing  to  cap  the  capital  IME  ratio  at 


1.5   A  ratio  greater  than  1.5  means  a 
hospital  has,  on  average,  considerably 
more  residents  than  inpatients  Capping 
the  ratio  at  1.5  would  allow  for  one 
resident  per  patient  on  the  inpatient 
side  plus  some  outpatient  training,  and 
would  keep  capital  IME  payments  more 
consistent  with  the  costs  incurred 
Because  of  the  larye  number  of 
unoccupied  beds  in  most  hospitals,  the 
operating  IME  ratio  has  only  slightly 
exceeded  10  in  two  cases  This  change 
would  ensure  that  the  capital  IME 
adjustment  is  more  in  line  with  hospital 
costs. 

B  Payment  Methodology  for  Mergers 
Involving  New  Hospitals  (§412.331) 

The  August  30,  1991  final  rule  (56  FR 
43418).  which  implemented  the  capital 
prospective  payment  system, 
established  special  payment  provisions 
for  new  hospitals.  Under  §  412  324(b),  a 
new  hospital  is  paid  85  percent  of  its 
allowable  Medicare  capital-related  costs 
through  its  first  cost  reporting  period 
ending  at  least  2  years  after  the  hospital 
accepts  its  first  patient  The  first  cost 
reporting  period  t>eginning  at  lea.st  1 
year  after  the  hospital  accepts  its  first 
patient  is  the  hospital's  base  year  for 
purposes  of  determining  its  hospital- 
specific  rate.  Se<nion  412  302(bl  defines 
a  new  hospital's  old  capital  costs  as 
allowable  capital-related  costs  for  land 
and  depreciable  assets  that  were  put  in 
use  for  patient  (.are  on  or  before  the  last 
day  of  the  hospital  s  base  year  cost 
reporting  p«ri(xi   Beginning  with  the 
third  year,  the  hospital  is  paid  under  the 
fully  prospeclive  or  hold-harmless 
payment  methodology,  as  appropriate  If 
the  hospital  is  paid  under  the  hold- 
harmless  payment  methodology,  the 
hospital's  hold-harmless  payments  for 
its  old  capital  costs  can  continue  for  up 
to  8  years. 

In  the  August  30,  1991  final  nale.  we 
defined  a  new  hospital  as  one  that  had 
operated  (under  previous  or  present 
ownership)  for  less  than  2  years  and  did 
not  have  a  12-month  cost  reporting 
period  that  ended  on  or  before 
December  31.  1990.  In  the  September  1. 
1992  final  rule  (57  FR  39789),  as  a  result 
of  situations  brought  to  our  attention 
after  publication  of  the  prospective 
payment  system  final  rule,  we  clarified 
the  new  hospital  exemption  under  the 
capital  prospective  payment  system  We 
explained  that  the  new  hospital 
exemption  would  not  apply  to  a  facility 
that  opened  as  an  acute  care  hospital  if 
that  hospital  had  previously  operated 
under  current  or  prior  ownership  and 
had  a  historic  asset  base.  We  also 
clarified  that  a  hospital  that  replaced  its 
entire  facility  (with  or  without  a  change 
of  ownership)  would  not  qualify  for  a 
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new  hospital  exemption  and  that  a 
previously  existing  excluded  hospital 
(paid  under  section  1886(b)  of  the  .^ct) 
that  bec^ame  an  acute  care  hospital  (paid 
under  section  1886(d))  of  the  Act  would 
not  qualifi.' 

We  explained  our  belief  that  the 
reasonable  cost  payment  protection 
under  the  new  hospital  exemption 
should  only  be  available  to  those 
hospitals  that  had  not  received 
reasonable  cost  payments  in  the  past 
and  needed  special  protection  during 
their  initial  penod  of  operation.  We  also 
stated  in  the  )une  4.  1992  proposed  rule 
(57  FR  23649)  that  we  were  clarifynng 
the  new  hospital  exemption  to  ensure 
that  hospitals  that  had  an  existing  asset 
base  before  December  31.  1990  were  not 
provided  with  an  extended  transition 
period  and  inappropriately  higher 
payments  relative  to  other  hospitals.  We 
also  explained  our  belief  that  it  was 
essential  to  maintain  the  integrity  of  the 
capital  prospective  payment  system  by 
allowing  only  truly  new  providers  of 
hospital  care  to  qualify  for  the  new 
hospital  exemption 

Since  publication  of  our  last 
clanfication  of  the  payment  rules  for 
new  hospitals,  questions  have  arisen 
regarding  application  of  our  rules  for 
payment  of  new  hospitals  in  merger 
situations.  Consistent  with  our 
previously  stated  policy  that  only  truly 
new  hospitals  without  an  existing  asset 
base  should  be  eligible  for  the  new 
hospital  exemption,  we  are  further 
clarifying  the  new  hospital  payment 
provisions. 

If  during  the  period  it  is  eligible  for 
payment  as  a  new  hospital  (as  defined 
at  §412.300fb)and  §  412.328ft))).  a  new 
hospital  merges  with  one  or  more 
existing  hospitals  and  the  merger  meets 
the  existing  capital-related  reasonable 
cost  rules  regarding  the  criteria  for 
recognizing  a  merger  at  §413.134  and 
the  new  hospital  is  the  surviving 
corporation  (as  defined  in 
§413.134(1)(2))  we  would  treat  as  old 
capital  only  those  assets  of  the  existing 
hospital  that  met  the  definition  of  old 
capital  (as  defined  m  §  412.302(b))  pnor 
to  the  merger,  for  purposes  of 
determining  payments  after  the  merger. 

Any  as,sets  of  the  existing  hospital 
that  were  considered  new  capital  pnor 
to  the  merger  will  still  be  considered 
new  capital  after  the  merger.  The  merger 
cannot  be  used  to  convert  the  existing 
hospital  s  new  capital  into  old  capital. 
After  the  merger,  the  discharges  of  each 
campus  of  the  merged  entity  would 
maintain  their  pre-merger  payment 
methodology  until  the  end  of  the  2  year 
period  that  the  "new  hospital"  campus 
was  eligible  for  reasonable  cost 
reimbursement  as  defined  at 


§  412.324(b).  At  the  end  of  this  period, 
the  intermediar\-  would  devise  a 
hospital  specific  rate  for  the  "new" 
campus  of  the  merged  hospital  Finally, 
the  calculation  methodology  for  hospital 
mergers  at  new  §  412, 331(a)(1)  and  (2) 
would  be  performed  and  a  combined 
hospital-specific  rate  would  be 
determined  and  a  pavTnent  methodology 
selected  for  the  merged  hospital  as  a 
whole. 

The  calculation  at  §  412  331(a)(1)  and 
(2)  uses  each  hospital  s  base  year  old 
capital  costs.  .\ny  new  capital  of  the 
previously  existing  hospital  would  not 
be  used  in  the  determination   If  the  new 
merged  entity  qualifies  for  the  hold- 
harmless  payment  methodology,  only 
the  capital  which  meets  the  definition  of 
old  capital  at  §412.302fb)  would  be 
eligible  for  hold-harmless  payments. 

We  note  that  this  proposed  change  is 
consistent  with  the  principles 
underlying  existing  §412.331  (a)(3), 
which  provides  that  in  the  case  of  a 
merger  only  the  existing  capital-related 
costs  related  to  the  assets  of  each 
merged  or  consohdated  hospital  as  of 
December  31.  1990  are  recognized  as  old 
capital  costs  during  the  transition 
period  If  the  hospital  is  paid  under  the 
hold-harmless  methodology  after  merger 
or  consolidation,  only  that  ongma!  base 
year  old  capital  is  eligible  for  hold- 
harmless  payments. 

Example  Hospital  A  is  a  new  hospital  in 
its  first  2  years  of  operation  and  is  being  paid 
85  percent  of  its  allowable  Medicare 
inpatient  hospital  capital-related  costs. 
Hospital  A's  base  year  for  establishing  its 
hospital-specific  rate  will  end  September  30, 
1998  Hospital  B  is  an  existing  hospital 
whose  base  year  for  capital  prospective 
payment  s\'stem  purposes  was  lune  30,  1990 
Hospital  B  IS  a  hold-harmjess  hospital  paid 
100  percent  of  the  Federal  rate  Hospital  A 
naerged  with  Hospital  B  (in  accordance  with 
to  §413  134(1)1  on  .March  1.  1998,  and 
Hospital  A  is  a  new  merged  entity,  with  two 
campuses:  one  which  used  to  be  the  original 
Hospital  A — the  "new"  hospital,  and  one 
which  used  to  be  hospital  B-^ — the  "existing" 
hospital).  The  merged  Hospital  A  retains  the 
corporate  structure,  provider  number,  and 
cost  reporting  p>enod  of  the  original  Hospital 
A,  w.nich  IS  the  surv-iying  hospital.  The 
merged  Hospital  .^  s  discharges  will  be  paid 
under  two  different  payment  methodologies 
until  the  "new"  campus  completes  its  base 
penod  under  the  pav-ment  rules  for  new 
hospitals  and  a  hospital-specific  rate  and  a 
pavTnent  methodology  can  be  determined  for 
the  merged  Hospital  A  Until  that  time,  the 
discharges  of  the  "new"  hospital  campus 
(preyiously  the  onginaJ  Hospital  A)  will  be 
paid  in  accordance  with  §412.324fb)  as  a 
new  hospital  .^ny  capital  that  meets  the 
definition  of  old  capital  acquired  by  the 
"new"  campus  before  the  end  of  its  base  year 
will  be  accorded  old  capital  status  in 
accordance  with  §412. 302(b).  The  "existing" 
hospital  campus  (previously  hospital  B)  will 


continue  to  be  paid  oa  a  hold-harmless  basis. 
Any  capital  acquired  by  the  "existing  " 
campus  will  be  accorded  new  capital  status 
in  accordance  with  section  2807. 3A  of  the 
Provider  Reimbursement  Manual  (PRM).  At 
the  end  of  the  "new"  campus'  twse  year,  a 
hospital-specific  rate  will  be  determined  for 
that  campus.  After  a  hospital  specific  rate  is 
determined,  the  calculation  methodology  bx 
hospital  mergers  at  §412.331(aKl)  and  (2) 
will  be  performed.  As  part  of  the  calculation 
and  before  combining  the  data,  the  base  years 
of  the  two  hospitals  used  to  establish  the 
hospital-sptecific  rate  are  brought  to  the  same 
point  by  dischaige-weightiag  and  updating. 
The  calculation  uses  only  the  old  capital 
costs  of  each  hospital  in  order  to  determine 
a  combined  hospital-specific  rate  and 
payment  methodology.  After  a  payment 
methodology  determination  is  made,  the  two 
campuses  will  be  paid  using  the  same 
payment  methodology  for  all  of  tbeii 
discharges 

VIL  Changes  for  Hospitals  and  Units 
Excluded  From  the  Prospective 
Payment  System 

Limits  on  and  Adjustments  to  the  Target 
Amounts  for  Excluded  Hospitals  and 
Units  (§  413.40(g)} 

1 .  Updated  Caps 

Section  1886(b)(3)  of  the  Act  as 
amended  by  section  4414  of  the  BBA 
established  caps  on  the  target  amounts 
for  excluded  hospitals  and  units  for  cost 
repxjrting  periods  beginning  on  or  after 
October  1,  1997,  through  September  30, 
2002.  The  caps  on  the  target  amounts 
apply  to  the  following  three  categories 
of  excluded  hospitals:  psychiatric 
hospitals  and  units,  rehabilitation 
hospitals  and  units,  and  long-term  care 
hospitals. 

A  discussion  of  how  the  caps  on  the 
target  amounts  were  calculated  can  be 
found  in  the  August  29,  1997  final  rule 
with  comment  period  (62  FR  46018). 
For  purposes  of  calculating  the  caps  for 
cost  reporting  periods  beginning  during 
FY  1999  through  FY  2002,  the  statute 
requires  us  to  calculate  the  75th 
percentile  of  the  target  amounts  for  each 
class  of  hospital  (psychiatric, 
rehabilitation,  or  long-term  care)  for  cost 
reporting  periods  ending  during  FY 
1996.  The  resulting  amounts  are 
updated  by  the  market  basket 
percentage  to  the  applicable  fiscal  year. 

The  projected  market  basket  for 
excluded  hospitals  and  units  for  FY 
1999  is  2.5  percent.  Accordingly,  the 
caps  on  the  target  amount  for  FY  1999 
as  follows: 

(1)  Psychiatric  hospitals  and  units: 
$10,443 

(2)  Rehabilitation  hospitals  and  units: 
$18,938 

(3)  Long-term  care  hospitals:  $37,360 
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2.  Classification  of  Hospitals  and  Units 

Since  publication  of  the  August  29. 
1997  final  rule  with  comment  period, 
some  excluded  facilities  have  suggested 
that  if  they  are  currently  excluded  as 
one  class  of  hospital  or  unit  but  also 
qualify  for  exclusion  as  another  class  of 
hospital,  they  should  be  permitted  to 
choose  which  classification  applies  for 
purposes  of  applying  the  cap  on  target 
amounts.  For  example,  some  hospitals 
that  participate  in  Medicare  as 
psychiatric  hospitals  (defined  under 
section  1861(f)  of  the  Act,  and  the 
special  conditions  of  participation  in  42 
CFR  part  482  subpart  E)  have  noted  that 
they  nave  average  lengths  of  stay  greater 
than  25  days.  Those  hospitals  have 
asked  to  be  "reclassified"  as  long-term 
care  hospitals  and  given  the  benefit  of 
the  higher  cap  on  target  amounts 
applicable  to  that  hospital  class. 

We  have  considerea  these  hospitals' 
suggestions,  but  we  believe  it  would  not 
be  appropriate  to  adopt  them.  Section 
1886i(b)(3)(H)(iv)  of  Act  makes  it  clear 
that  each  category  of  hospital  and 
corresponding  units — psychiatric 
(section  1886(d)(l)(B)(I)).  rehabilitation 
(section  1886(d)(l)(B)(ii)).  and  long-term 
care  hospitals  (section  1886(d)(l)(B)(iv)) 
is  treated  separately  We  believe  it  is 
consistent  with  effective 
implementation  of  this  provision  to 
prevent  hospitals  or  units  that  could 
potentially  be  assigned  to  more  than  one 
category  of  excluded  facility  from 
choosing  the  category  to  which  they 
wish  to  be  assigned.  Even  though  some 
hospitals  or  units  in  one  group  might 
potentially  have  been  assigned  to  a 
different  group,  each  group  has  its  own 
limit  based  on  the  target  amounts  for 
similarly  classified  facilities.  It  would 
not  be  appropriate  to  apply  a  limit  to  a 
hospital  or  unit  based  on  the  tar^t 
amount  derived  from  the  cost 
experience  of  differently  cUssified 
hospitals  and  units 

In  addition,  there  are  a  number  of 
hospitals  that  could  potentially  move 
from  the  psychiatric  nospital  cap  to  the 
long-term  care  hospital  cap  This 
movement  would  have  a  significant 
impact  on  the  appropriateness  of  both 
caps.  In  the  case  of  the  psychiatric 
hospitals,  had  those  hospitals  with  the 
longest  lengths  of  stay  and  therefore 
higher  per  discharge  target  amount  been 
excluded  in  the  original  calculation  of 
the  caps,  the  cap  for  all  remaining 
psychiatric  hospitals  would  invariably 
have  been  lower.  Furthermore,  had 
those  psychiatric  hospitals  been 
included  in  the  calculation  of  the  long- 
term  care  hospital  cap.  that  cap  could 
also  have  been  lower.  To  allow  such  a 
significant  change  in  the  application  of 


the  caps  is  to  raise  a  serious  question  as 
to  the  appropriateness  of  the  current 
caps  for  all  psychiatric  and  long-term 
care  hospitals. 

Thus,  to  clarify  the  application  of  the 
caps,  we  propose  to  revise 
§413.40(c)(4)(iii)  to  specify  that,  for 
purposes  of  that  paragraph,  the 
classification  of  a  hospital  that  was 
excluded  fixim  the  prospective  payment 
system  for  its  cost  reporting  period 
ending  in  FY  1996  will  be  determined 
by  its  classification  (that  is.  the  basis  on 
which  it  was  excluded)  in  FY  1996  If 
a  hospital  or  unit  was  not  excluded  for 
a  cost  reporting  period  ending  in  FT 
1996  but  could  be  excluded  on  more 
than  one  basis  (for  example,  as  either  a 
rehabilitation  or  long-term  care  hospital) 
it  will  be  assigned  to  the  classification 
group  with  the  lowest  limit 

3.  Exceptions 

The  August  29.  1997  final  rule  with 
comment  period  (62  FR  46018)  specified 
that  a  hospital  that  has  a  target  amount 
that  is  capped  at  the  75th  percentile 
would  not  be  granted  an  adjustment 
payment  to  the  target  amount  (also 
referred  to  as  an  exception  payment)  as 
governed  by  §  413.40(g)  based  solely  on 
a  comparison  of  its  costs  or  patient  mix 
in  its  base  year  to  its  costs  or  patient 
mix  in  the  payment  year  Since  the 
hospital's  target  amount  would  not  be 
determined  based  on  its  own  experience 
in  a  base  year,  any  comparison  of  costs 
or  patient  mix  in  its  base  year  to  costs 
or  patient  mix  in  the  payment  year 
would  be  irrelevant 

We  propose  to  clarify  that,  to  the 
extent  we  grant  an  exception  to  a 
hospital  not  affected  by  the  cap.  the 
amount  of  the  exception  would  be 
limited  to  the  cap  on  the  hospitals 
target  amount  This  policy  is  consistent 
with  the  caps  By  establishing  caps  on 
TEFRA  target  amounts.  Congress  has 
limited  payments  to  individual 
hospitals  based  on  amounts  that  reflect 
the  cost  experience  of  other  hospitals 
Therefore,  in  determining  the  extent  of 
any  adjustment  paid  to  a  hospital  as  an 
exception  under  our  regulations  at 
§  413.40(g)(3),  we  beUeve  it  is  consistent 
with  Congressional  intent  to  limit  the 
extent  of  the  adjustment  to  the 
hospital's  cap  on  its  target  amount. 

We  propose  to  revise  §413  40(g)(1)  to 
set  forth  the  limitation  on  the 
adjustment  payments 

VIII.  MedPAC  Recommendations 

We  have  reviewed  the  March  1998 
report  submitted  by  MedPAC  to 
Congress  and  have  given  its 
recommendations  careful  consideration 
in  conjunction  with  the  proposals  set 
forth  in  this  document. 


Recommendations  concerning  the 
update  factors  for  inpatient  operating 
costs  and  for  hospitals  and  hospital 
distinct-part  units  excluded  from  the 
prospective  payment  system  are 
discussed  in  Appendix  D.  to  this 
proposed  rule.  The  remaining 
recommendations  are  discussed  below. 

A.  Disproportionate  Share  Hospitals 
(DSHI 

Recommendation  The  Medicare 
Payment  Advisory  Commission 
(MedPAC)  made  several 
re<;ommendations  concerning  the 
Medicare  disproportionate  share 
adjustment  calculation.  In  general,  the 
Commission's  proposal  would  base  the 
amount  of  DSH  payment  each  hospital 
receives  on  its  volume  and  mix  of  cases 
paid  under  the  prospective  payment 
system  and  its  share  of  low-income 
patients.  The  low-income  share  measure 
would  reflect  the  costs  of  care  provided 
to  low-income  individuals  (Medicare 
patients  eUgible  for  Supplemental 
Security  Income  (SSI),  Medicaid 
patients,  patients  sponsored  by  io<:al 
indigent  care  programs,  and  patients 
receiving  uncompensated  care)  as  a 
proportion  of  total  patient  care 
expenses.  Both  inpatient  and  outpatient 
costs  were  included  in  the  data  used  to 
calculate  the  low-income  shares, 
although  payment  would  be  made  only 
on  inpatient  discharges 

The  same  formula  would  be  applied 
to  all  prospective  payment  hospitals. 
Under  the  re<  ommendation.  there 
would  be  a  threshold  or  minimum  low- 
income  share,  that  must  be  reached  for 
a  hospital  to  receive  any  Medicare 
disproportionate  share  adjustment.  The 
payment  the  hospital  would  receive  is 
proportionate  to  the  segment  of  its  low- 
income  share  that  lies  above  the 
threshold   MedPAC  simulated  the 
potential  effects  of  applying  their 
approach  on  the  distribution  of 
Medicare  disproportionate  share 
payments  made  in  1995   For  purposes  of 
MedPAC's  simulations,  the  threshold 
was  set  at  a  level  that  would  limit 
payments  to  about  40  percent  of 
prospective  payment  hospitals — roughly 
the  same  as  under  the  current  DSH 
adjustment.  MedPAC  stated  that  this 
proportion  could  be  adjusted,  or  the 
threshold  could  b»set  using  a  different 
method,  as  deemed  appropriate  by 
pohcy  makers.  (For  more  information 
see  Volume  1.  chapter  6.  page  63  of  the 
March  1998  report.) 

Response  Section  lB86(d)(5)(F)  of  the 
Act.  as  amended  by  section  4403rb)  of 
the  BBA.  requires  us  to  prepare  a  report 
to  Congress,  due  by  August  5.  1998, 
which  will  include  our 
recommendations  for  an  appropriate 
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formula  for  determining  DSH  payments. 
We  appreciate  MedPAC's  efforts  to 
assist  HCFA  in  restructuring  the 
Medicare  disproportionate  share 
adjustment  and  we  will  further  examine 
and  consider  their  recommendations  as 
we  develop  our  report  to  Congress. 

B.  Potential  Effects  of  Target  Amount 
Caps 

Recommendation:  The  wage-related 
portion  of  the  excluded  hospital  target 
amount  caps  should  be  adjusted  by  the 
appropriate  hospital  wage  index  to 
account  for  geographic  di (Terences  in 
wages.  (For  more  information  see 
Volume  1,  chapter  7.  page  71  of  the 
March  1998  report) 

Response  As  MedPAC  indicated  in 
its  recommendation,  legislation  would 
be  required  to  adjust  the  target  amount 
caps  in  such  a  substantial  manner  as  to 
adjust  for  differences  in  area  labor  costs. 

IX.  Other  Required  Information 

A  Requests  for  Data  From  the  Pubhc 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prosp>ective  payonent  system,  we  have 
set  up  a  process  under  which 
commenters  can  gain  access  to  the  raw 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
or  cartridge  format;  however,  some  files 
are  available  on  diskette  as  well  as  on 
the  Internet  at  HTTP:// 
WWW.HCFA.GOV/STATS/ 
PUBFILES.HTML.  Data  files  are  listed 
below  with  the  cost  of  each.  Anyone 
wishing  to  purchase  data  tapes, 
cartridges,  or  diskettes  should  submit  a 
written  request  along  with  a  company 
check  or  money  order  (payable  to 
HCFA-PUF)  to  cover  the  cost  to  the 
following  address:  Health  Ciare 
Financing  Administration,  Public  Use 
Files,  Accounting  Division,  P.O.  Box 
7520,  Baltimore,  Maryland  21207-0520. 
(410)  786-3691.  Files  on  the  Internet 
may  be  downloaded  without  charge. 

1.  Expanded  Modified  MEDPAR- 
Hospital  (National) 

Tlie  Medicare  F^vider  Analysis  and 
Review  (MedPAR)  file  contains  records 
for  100  percent  of  Medicare 
beneficiaries  using  hospital  inpatient 
services  in  the  United  States.  (The  file 
is  a  Federal  fiscal  year  file,  that  is. 
discharges  occurring  October  1  through 
September  30  of  the  requested  year.) 

The  records  are  stripped  of  most  data 
elements  that  will  permit  identification 
of  beneficiaries.  The  hospital  is 
identified  by  the  6-position  Medicare 
billing  number.  The  file  is  available  to 
persons  qualifying  under  the  terms  of 
the  Notice  of  Proposed  New  Routine 


Uses  for  an  Existing  System  of  Records 
published  in  the  Federal  Register  on 
December  24.  1984  (49  FR  49941 1.  and 
amended  by  the  luiy  2.  1985  notice  (50 
FR  27361).  The  national  file  consists  of 
approximately  11  million  records. 
Under  the  requirements  of  these  notices, 
an  agreement  for  use  of  HCF.^ 
Beneficiary  Encrypted  Files  must  be 
signed  by  the  purchaser  before  release  of 
these  data.  For  all  files  requiring  a 
signed  agreement,  please  write  or  call  to 
obtain  a  blank  agreement  form  f)efore 
placing  an  order.  Two  versions  of  this 
file  are  created  each  year  They  support 
the  following: 

•  Notice  of  Proposed  Rulemaking 
(NPRM)  published  in  the  Federal 
Register,  usually  available  by  the  end  of 
May  (April  beginning  in  1998)  This  file 
IS  derived  from  the  MedPAR  file  v\'ith  a 
cutoff  of  3  months  after  the  end  of  the 
fiscal  year  (December  file). 

•  Final  Rule  published  in  the  Federal 
Register,  usually  available  by  the  first 
week  of  September  (August  beginning 
with  the  F^'  1999  final  rule)  For  final 
rules  published  before  1998,  this  file  is 
derived  from  the  MedPAR  file  with  a 
cutoff  of  9  months  after  the  end  of  the 
fiscal  year  (June  file).  The  FY  1997 
MedPar  file  used  for  the  FY  1999  finai 
rule  will  have  a  cutoff  of  6  months  after 
the  end  of  the  fiscal  year  (March  file). 
Media:  Tape/Cartridge 

File  Cost:  53.415. OOper  fiscal  year 
Periods  Available:  FY  1988  through  FY 
1997 

2.  Expanded  Modified  MedPAR- 
Hospital  (State) 

The  State  MedP.AR  file  contains 
records  for  100  percent  of  Medicare 
beneficiaries  using  hospital  inpatient 
services  in  a  particular  State  The 
records  are  stripped  of  most  data 
elements  that  will  permit  identification 
of  beneficiaries.  The  hospital  is 
identified  by  the  6-pK>8ition  Medicare 
biUing  number.  The  file  is  available  to 
persons  qualifying  under  the  terms  of 
the  Notice  of  Proposed  New  Routine 
Uses  for  an  Existing  System  of  Records 
pubhshed  in  the  December  24.  1984 
Federal  Register  notice,  and  amended 
by  the  July  2,  1985  notice.  This  file  is 
a  subset  of  the  Expanded  Modified 
MedPAR-Hospilal  (National)  as 
described  above.  Under  the 
requirements  of  these  notices,  an 
agreement  for  use  of  HCFA  Beneficiarv 
Encrypted  Files  must  be  signed  by  the 
purchaser  before  release  of  these  data 
Two  versions  of  this  file  are  created 
each  year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register,  usually  available  by  the  end  of 
May  (April  beginning  in  1998).  This  file 
IS  derived  from  the  MedPAR  file  with  a 


cutoff  of  3  months  after  the  end  of  the 
fiscal  year  (December  file). 

•  Final  Rule  published  in  the  Federal 
Register  usually  available  by  the  first 
week  of  September  (August  begiiming 
with  the  FY  1999  final  rule).  For  final 
rules  published  before  1998,  this  file  is 
derived  ft-om  the  MedPAR  file  with  a 
cutoff  of  9  months  after  the  end  of  the 
fiscal  year  (June  file).  The  FY  1997 
MedPar  file  used  for  the  FY  >999  final 
rule  will  be  cut  off  6  months  after  the 
end  of  the  fiscal  year  (March  file). 
Media  Tape/Cartndge 
File  Cost:  $1 ,050.00  per  State  per  year 
Periods  Available:  FY  1988  through  FY 

1997 

3.  HCFA  Wage  Data 

This  file  contains  the  hospital  hours 
and  salaries  for  1995  used  to  create  the 
proposec  F\  1999  prospective  payment 
system  wage  ;ndex  The  file  will  be 
available  by  tne  beginning  of  February 
for  the  NPRM  and  the  beginning  of  May 
for  the  final  rule. 
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These  files  support  the  following 

•  NPRM  published  in  the  Federal 
Register,  usually  by  the  and  of  Apr 

•  Final  Rule  published  in  the  Federal 
Register,  usually  by  the  first  week  of 
August 

Media  Diskette/Internet 

File  Cost:  $145.00  p>er  year 

Penods  Available:  FY  1999  PPS  Update 

4  HCFA  Hospital  Wages  Indices 
(Formally  Urban  and  Rural  Wage  Index 
Values  Only) 

This  file  contains  a  history  of  aU  wage 
indices  since  October  1.  1983. 

Media:  Diskette/Internet 

File  Cost  $145  00  per  year 

Penods  Available  FY  1999  PPS  Update 

5  PPS  SSA,'FIPS  MSA  State  and  County 

Crosswalk 

This  file  contains  a  crosswalk  of  State 
and  county  codes  used  by  the  Social 
Secunty  .administration  (SSA)  and  the 
Federal  Information  Processing 
Standards  (FEFSj,  county  name,  and  a 
histoncal  list  of  Metropolitan  Statistical 
Area  (MSA). 

Media:  Diskette/Internet 
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File  Cost:  $145.00  per  year 

Periods  Available:  FY  1999  PPS  Update 

6.  Reclassified  Hospitals  by  Provider 
Only 

This  nie  contains  a  list  of  hospitals 
that  were  reclassified  for  the  purpose  of 
the  proposed  FY  1999  wage  index.  Two 
versions  of  these  files  are  created  each 
year. 

They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register,  usually  by  the  end  of  Apnl 

•  Final  Rule  published  in  the  Federal 
Register,  usually  by  the  first  week  of 
August. 

Media:  Diskette/Internet 

File  Cost:  $145.00  per  year 

Periods  Available:  FY  1999  PPS  Update 

7.  PPS-IV  to  PPS-XIl  Minimum  Data 
Sets 

The  Minimum  Data  Set  contains  cost, 
statistical,  financial,  and  other 
information  from  Medicare  hospital  cost 
reports.  The  data  set  includes  only  the 
most  current  cost  report  (as  submitted. 
final  settled,  or  reopened)  submitted  for 
a  Medicare  participating  hospital  by  the 
Medicare  Fiscal  Intermediary  to  HCFA. 
This  data  set  is  updated  at  the  end  of 
each  calendar  quarter  and  is  available 
on  the  last  day  of  the  following  month. 

Media:  Tape/Cartricx3e 


Periods  t>*- 
or  after 

and  bekxe 

PPS  IV  .^ 

lOA)1/86 
10/01/87 
10«)1/88 
10/01/89 
10rt)1/90 
10rt)1/91 
10«)1/92 
l0rt)1/93 
10rt)1/94 

10rt)1/87 

PPS  V  

10/01/88 

PPS  VI  

10/01/89 

PPS  VII  

10W1/90 

PPS  VIII  

10«)1/91 

PPSX  „„ 

PPS  XI  

10/01/92 
10^1/93 
10/01/94 

PPS  XII  

10/01/95 

(Note:  The  PPS  XIII  Minimum  DaU  Set 
covering  FY  1997  will  not  be  available  until 
)uly  31.  1998.) 

File  Cost:  $715.00  per  year 

8.  PPS-IX  to  PPS-Xn  Capital  Data  Set 

The  Capital  Data  Set  contains  selected 
data  for  capital-related  costs,  interest 
expense  and  related  information  and 
complete  balance  sheet  data  from  the 
Medicare  hospital  cost  report.  The  data 
set  includes  only  the  most  current  cost 
report  (as  submitted,  final  settled  or 
reopwned)  submitted  for  a  Medicare 
certified  hospital  by  the  Medicare  fiscal 
intermediary  to  HCFA.  This  data  set  is 
updated  at  the  end  of  each  calendar 
quarter  and  is  available  on  the  last  day 
of  the  following  month. 


Media:  Tape/Cartridge 

Peoods  be- 

gN^rung  on 

or  after 

and  before 

PPS  IX  

10/01/91 
l0rt)1/92 
10«}1/93 
10rt)l/94 

10/01/92 

PPS  X  

10rt)1/93 

PPS  XI  

10«)1/94 

PPS  XII  

lQ«D1/95 

(Note:  The  PPS  XIII  Capiul  Data  Set  covering 
FY  1997  will  not  be  available  until  luly  31. 
19961 

File  Cost:  $715.00  per  year 

9.  Provider-Specific  File 

This  file  is  a  component  of  the 
PRICER  program  used  in  the  fiscal 
intermediary's  system  to  compute  DRG 
payments  for  individual  bills.  The  file 
contains  records  for  all  prospective 
payment  system  eligible  hospitals, 
including  hospitals  in  waiver  States, 
and  data  elements  used  in  the 
prospective  payment  system 
recalibration  processes  and  related 
activities.  Beginning  with  December 
1988.  the  individual  records  were 
enlarged  to  include  pass-through  per 
diems  and  other  elements. 
Media:  Diskette/Internet 
File  Cost:  $265.00 
Periods  Available:  FY  1998  PPS  Update 

10.  HCFA  Medicare  Case-Mix  Index  File 

This  file  contains  the  Medicare  case- 
mix  index  by  provider  number  as 
published  in  each  years  update  of  the 
Medicare  hospital  inpatient  prospective 
payment  system.  The  case-mix  index  is 
a  measure  of  the  costliness  of  cases 
treated  by  a  hospital  relative  to  the  cost 
of  the  national  average  of  all  Medicare 
hospital  cases,  using  DRG  weights  as  a 
measure  of  relative  costliness  of  cases. 
Two  versions  of  this  file  are  created 
each  year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register,  usually  by  the  end  of  May 
(April  beginning  in  1998). 

•  Final  rule  pubhshed  in  the  Federal 
Register,  usually  by  the  first  week  of 
September  (August  beginning  in  1998). 

Media:  Diskette/Internet 
Price:  $145.00  per  year 
Periods  Available:  FY  1985  through  FY 
1997  (Internet— FY  1997) 

11.  DRG  Relative  Weights  (Formerly 
Table  5  DRG) 

This  file  contains  a  listing  of  DRG«, 
DRG  narrative  description,  relative 
weights,  and  geometric  and  arithmetic 
mean  lengths  of  stay  as  published  in  the 
Federal  Register  The  hardcopy  image 
has  been  copied  to  diskette.  There  are 
two  versions  of  this  file  as  published  in 
the  Fp<1pral  Rp^istrr 


a.  NPRM,  usually  published  by  the 
end  of  May  (April  becinninc  m  1998). 

b.  Final  rule,  usually  published  by  the 
first  week  of  September  (August 
beginning  in  1999) 

Media:  Diskette/Internet 

File  Cost:  $145.00 

Periods  Available:  FY  1999  PPS  Update 

12.  PPS  Payment  Impact  File 

This  file  contains  data  used  to 
estimate  payments  under  Medicares 
hospital  inpatient  prospective  payment 
systems  for  operating  and  capital-related 
costs.  The  data  are  taken  from  various 
sources,  including  the  Provider-Spp<:ific 
File.  Minimum  Data  Sets,  and  prior 
impact  files.  The  data  set  is  abstrat  ted 
from  an  internal  file  used  for  the  impact 
analysis  of  the  changes  to  the 
prospective  payment  systems  published 
in  the  Federal  Register  This  file  is 
available  for  release  1  month  after  the 
proposed  and  final  rules  are  pubhshed 
in  the  Federal  Register 
Media   Diskette  Internet 
File  Cost:  $145  00 
Periods  Available  FY  1Q99  PPS  Update 

13.  AOR/BOR  Tables 

This  file  contains  data  used  to 
develop  the  DRG  relative  weights  It 
contains  mean   maximum,  minimum, 
standard  deviation,  and  coefficient  of 
variation  statistics  by  DRG  for  length  of 
stay  and  standardized  charges  The  BOR 
tables  are     Before  Dutiiers  Removed" 
and  the  AOR  is  "After  (Xitliers 
Removed  "  (Outliers  refers  to  statistical 
outliers,  not  payment  outliers.)  Two 
versions  of  this  file  are  created  each 
year.  Thev  support  the  following 

•  NPRM  published  in  the  Federal 
Register,  usually  by  the  end  of  .^pril 

•  Final  rule  published  in  the  Federal 
Register,  usually  by  the  first  week  oi 
.\ugust. 

Media:  Diskette/InU'rrie! 

File  Cost:  $145.00 

Periods  Available   FY  lQ9q  PPS  Update 

For  further  information  concerning 
these  data  tapes,  contact  Mary  R  White 
at  (410) 786-3691 

Commenters  inten?sted  in  obtaining  or 
discussing  any  other  data  used  m 
constructing  this  rule  should  contact 
Stephen  Phillips  at  (410)  786-4548 

B   Public  Comments 

Be(,ause  of  thf-  large  numt)er  of  item.s 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually  However,  in  preparing  the 
final  rule,  we  will  consider  all 
comments  concerning  the  provisions  of 
this  proposed  rule  that  we  receive  bv 
the  date  and  time  spe<:ified  m  the  DATES 
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section  of  this  preamble  and  respond  to 
those  comments  in  the  preamble  to  that 
rule.  We  emphasize  that,  given  the 
statutory  requirement  under  section 
1886(e)(5)  of  the  .Act  that  our  final  rule 
for  FY  1999  be  published  by  August  1. 
1998.  we  will  consider  only  those 
comments  that  deal  specifically  with  the 
matters  discussed  in  this  proposed  rule. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

42  CFR  Part  412 

.Administrative  practice  and 
procedure.  Health  facilities,  .Medicare. 
Puerto  Rico.  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare.  Puerto  Rico,  Reporting  and 

recordkeeping  requirements. 

42  CFR  Chapter  I\'  would  be  amended 
as  set  forth  below 

A.  Part  405  IS  amended  as  follows: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

1  The  authority  citation  for  part  405 
is  revised  to  read  as  follows; 

Authontv:  Sees.  1102,  1861.  1862(a),  1871, 
1874,  1881   and  1886(k)  of  the  Social 
Security  Act  (42  U  .S  C  1302.  1395x, 
1395y(a),  1395hh.  1395itk.  1395rr  and 
1395ww(k)).  and  sec.  353  of  ihe  Public 
Health  Service  Act  (42  U.S.C  263a),  unless 
otherwise  noted 

Subpart  X— Rural  Health  Clinic  and 
Federally  Qualified  Health  Center 
Services 

§  405.2468    [Amended] 

2  In  §  405.2468,  a  new  paragraph  (f) 
is  added  to  read  as  follows: 

*         •         *         *         * 

(f)  Graduate  medical  education.  (1) 
Effective  for  that  portion  of  cost 
reporting  periods  occurring  on  or  after 
Januarv-  1.  1999.  if  an  RHC  or  an  FQHC 
incurs  "all  or  substantially  all"  of  the 
costs  for  the  training  program  m  the 
nonhospital  setting  as  defined  in 
§41.3  Bfifb)  of  this  chapter,  the  RHC  or 
FQHC  may  receive  direct  graduate 
medical  education  payment  for  those 
residents. 

(2)  Direct  graduate  medical  education 
costs  are  not  included  as  allowable  cost 
under  §  405.2466{bj(l)(i);  and  therefore, 
are  not  subject  to  the  limit  on  the  all- 
inclusive  rate  for  allowable  costs. 


(3)  Allowable  graduate  medical 
education  costs  must  be  reported  on  the 
RHC's  or  the  FQHC  s  cost  report  imder 
a  separate  cost  center. 

(4)  Allowable  direct  graduate  medical 
education  costs  under  paragraphs  (f)(5) 
and  (6)(i)  of  this  section,  are  subject  to 
reasonable  cost  principles  under  part 
413  and  the  reasonable  compensation 
equivalency  limits  in  §§415.60  and 
415.70  of  tills  chapter, 

(5)  The  allowable  direct  graduate 
medical  education  costs  are  those  costs 
incurred  by  the  nonhospital  site  for  the 
educational  activities  associated  with 
patient  care  services  of  an  approved 
program,  subject  to  the  redistribution 
and  community  support  principles  in 
§413. 85(c). 

(i)  The  following  costs  are  included  in 
allowable  direct  graduate  medical 
education  costs  to  the  extent  that  they 
are  reasonable — 

(A)  The  costs  of  the  residents'  salaries 
and  fringe  benefits  iincluding  travel  and 
lodging  expenses  where  applicable). 

(Bi  The  portion  of  teaching 
physicians"  salaries  and  fringe  Denefits 
that  are  related  to  the  time  spent 
teaching  and  supervising  residents 

(C)  Facility  overhead  costs  that  are 
allocated  to  direct  graduate  medical 
education. 

(ii)  The  following  costs  are  not 
included  as  allowable  graduate  medical 
education  costs — 

(A)  Costs  associated  with  training,  but 
not  related  to  patient  care  services. 

(B)  Normal  operating  and  capital- 
related  costs 

(C)  The  marginal  increase  m  patient 
care  costs  that  the  RHC  or  FQHC 
experiences  as  a  result  of  having  an 
approved  program 

(D)  The  costs  associated  with 
activities  described  m  §  413.85(d)  of  this 
chapter. 

(6)  Payment  is  equal  to  the  product 
of- 

(i)  The  RHC  s  or  the  FQHC's  allowable 
direct  graduate  medical  education  costs: 
and 

(ii)  Medicare  s  share  of  the  direct 
graduate  medical  education  payment 
which  is  equal  to  the  ratio  of  Medicare 
visits  to  the  total  number  of  v  isits  (as 
defined  in  §405.24631 

(7)  Direct  graduate  medical  education 
payments  to  RHCs  and  FQHCs  made 
under  this  se<;:tion  are  made  from  the 
Federal  Supplementary'  Medical 
Insurance  Trust  Fund. 

•         *         *  *  • 

B.  Part  412  is  amended  as  set  forth 
below: 


PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPi"rAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
I895hh). 

Subpart  A — Genera!  Provisions 

2.  Section  412.4  is  revised  to  read  as 
follows: 

§412.4    Discharges  and  transfers 

(a)  Djsc,'7i;-gps   V  ,'  H  •  ■_  •-. 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section,  a  hospital  inpatient  is 
considered  discharged  from  a  hospital 
paid  under  the  prospective  payment 
system  when  — 

(1)  The  patient  is  formally  released 
from  the  hospital;  or 

(2)  The  patient  dies  in  the  hospital. 

(b)  Transfer — Basic  rule.  A  discharge 
of  a  hospital  inpatient  is  considered  to 
be  a  transfer  for  purposes  of  payment 
under  this  part  if  the  discharge  is  made 
under  any  of  the  following 
circumstances: 

(1)  From  a  hospital  to  the  care  of 
another  hospital  that  is — 

(i)  Paid  under  the  prospective 
payment  system;  or 

(ii)  Excluded  from  being  paid  under 
the  prospective  payment  system  because 
of  participation  in  an  approved 
Statewide  cost  control  program  as 
described  in  subpart  C  of  part  403  of 
this  chapter. 

(2)  From  one  inpatient  area  or  unit  of 
a  hospital  to  another  inpatient  area  or 
unit  of  the  hospital  that  is  paid  under 
the  prosf)ective  payTnent  system. 

(c)  Transfers — Special  1 0  DRG  rule. 
For  discharges  occurring  on  or  after 
October  1.  1998,  a  discharge  of  a 
hospital  inpatient  is  considered  to  be  a 
transfer  for  purposes  of  this  part  when 
the  patient's  discharge  is  assigned,  as 
described  in  §4 12.60(c),  to  one  of  the 
qualifying  diagnosis-related  groups 
(DRGs)  listed  in  paragraph  (d)  of  this 
section  and  the  discharge  is  made  under 
any  of  the  following  circumstances — 

(1)  To  a  hospital  or  distinct  part 
hospital  unit  excluded  from  the 
prospective  pa)Tnent  system  under 
subpart  B  of  this  part. 

(2)  To  a  skilled  nursing  facility  or  to 
a  swing  bed  in  the  hospital  that  meets 
the  provisions  of  §  482.66  of  this 
chapter. 

(3)  To  home  under  a  written  plan  of 
care  for  the  provision  of  home  health 
services  from  a  home  health  agency  and 
those  services  begin  within  3  days  after 
the  date  of  discharge. 
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(d)  Qualifying  DRGs.  The  qualifying 
DRCs  for  purposes  of  paragraph  (c)  of 
this  section  are  DRGs  14.  113.  209.  210. 
211. 236. 263,  264.  429.  and  483. 

(e)  Payment  for  discharges.  The 
hospital  discharging  an  infutient  (under 
paragraph  (a)  of  this  section)  is  paid  in 
full,  in  accordance  with  §  412.2(b). 

(f)  Payment  for  transfers — (1)  General 
rule  Except  as  provided  in  paragraph 
(f)(2)  or  (f)(3)  of  this  section,  a  hospital 
that  transfers  an  inpatient  under  the 
circumstances  described  in  paragraph 
(b)  or  (c)  of  this  section,  is  paid  a 
graduated  per  diem  rate  for  each  day  of 
the  patient's  stay  in  that  hospital,  not  to 
exceed  the  amount  that  would  have 
been  paid  under  subparts  D  and  M  of 
this  piart  if  the  patient  had  been 
discharged  to  another  setting.  The  per 
diem  rate  is  determined  by  dividing  the 
appropriate  prospective  payment  rates 
(as  determined  under  subparts  D.  and  M 
of  this  part)  by  the  geometric  mean 
length  of  stay  for  the  specific  which  the 
case  is  assigned.  Payment  is  graduated 
by  paying  twicu  the  per  diem  amount 
for  the  first  day  of  the  stay,  and  the  per 
diem  amount  for  each  subsequent  day. 
up  to  the  full  DRG  payment. 

(2)  Special  rule  for  DRGs  209.  210. 
and  21 1  A  hospital  that  transfers  an 
inpatient  under  the  circumstances 
described  in  paragraph  (c)  of  this 
section  and  the  transfer  is  assigned  to 
ORG«  209.  210  or  211  is  paid  as  follows; 

(i)  50  fwrcent  of  the  appropriate 
prospective  payment  rate  (as 
determined  under  subparts  D  and  M  of 
this  part)  for  the  first  day  of  the  stay; 
and 

(ii)  50  percent  of  the  per  diem  amount 
as  calculated  under  paragraph  (f)(1)  of 
this  section  for  the  remaining  days  of 
the  stay,  up  to  the  full  DRG  payment. 

(3)  Transfer  assigned  to  DBG  385  If  a 
transfer  is  classified  into  DRG  No.  385 
(Neonates,  died  or  transferred)  the 
transferring  hospital  is  paid  in 
accordance  with  §412. 2(e) 

(4)  Outliers  Effective  with  discharges 
occurring  on  or  after  October  1.  1994.  a 
transferring  hospital  may  qualify  for  an 
additional  payment  for  extraordinarily 
high-cost  cases  that  meet  the  criteria  for 
cost  outliers  as  described  in  subpart  F 
of  this  part. 

Subpart  O— 8p«cial  Treatment  of 
Certain  Facilities  Under  the 

Proapectlve  Payment  System  for 
Inpatient  Operating  Costs 

3.  In  §412.106.  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

1 412.100    Special  treatment:  Hospitals  that 
virve  a  diaproportlonete  ehere  of  low- 
r'i«»  patients. 


(4)  Second  computation.  The  fiscal 
intermediary  determines,  for  the  same 
cost  reporting  period  used  for  the  first 
computation,  the  number  of  the 
hospital's  patient  days  of  service  for 
which  patients  were  eligible  for 
Medicaid  but  not  entitled  to  Medicare 
Part  A.  and  divides  that  number  by  the 
total  number  of  patient  days  in  the  same 
period. 

(i)  For  purpose  of  paragraph  (b)(4).  a 
patient  is  deemed  eligible  for  Medicaid 
on  a  given  day  if  the  patient  is  eligible 
for  medical  assistance  under  an 
approved  State  Medicaid  plan  on  such 
day,  regardless  of  whether  particular 
items  or  services  were  covered  or  paid 
under  the  State  plan. 

(ii)  The  hospital  has  the  burden  of 
furnishing  data  adequate  to  prove 
eligibility  for  each  Medicaid  patient  day 
claimed  under  this  paragraph,  and  of 
verifying  with  the  State  that  a  patient 
was  eligible  for  Medicaid  during  each 
claimed  patient  hospital  day. 


Subpart  M-   Prospective  Payment 
System  tor  mjjatiert  Hospital  Capital 

Costs 

4   in  §  412.322,  a  new  sentence  is 
added  at  the  end  of  paragraph  (a)(3)  to 
read  as  follows: 

§412  322     indlfwc!  m«dtca(  »duc8tton 
adjustrrwni  (actor 

(a)'  •  • 

(3)  *   •   •  This  ratio  cannot  exceed 

1.5. 

•  *  *  a  a 

5.  In  §412.331,  paragraphs  (a)  and  (b) 
are  redesignated  as  paragraphs  (b)  and 
(c)  respectively,  a  new  paragraph  (a)  is 
added,  and  the  first  sentences  of  new 
paragraphs  (b)  introductory  text  and 
(b)(2)  are  revised  to  read  as  follows 

5  412  331     Deterrnlnlrvg  hospital-specttic 
•ales  in  cas«s  ot  hospital  m«rger 
consolidation,  of  dissolution. 

II,  \' iv       ^pital  merger  or 
consolidation-  If.  after  a  new  hospital 
accepts  its  first  patient  but  before  the 
end  of  its  base  year,  it  merges  with  one 
or  more  existing  hospitals,  and  two  or 
more  separately  located  hospital 
campuses  are  maintained,  hospital 
specific  rate  and  payment  determination 
for  the  merged  entity  are  determined  as 
follows — 

(1)  The  "new"  campus  continues  to 
be  paid  based  on  reasonable  costs  until 
the  end  of  its  base  year.  The  existing 
campus  remains  on  its  previous 
payment  methodology  until  the  end  of 
the  new  campus'  base  year.  Effective 
with  the  first  cost  reporting  period 
beginning  after  the  "new"  campus,  the 


Intermediary  determines  a  hospital- 
specific  rate  applicable  to  the  new 
campus,  and  then  detennines  a  revised 
hospital-specific  rate  for  the  merged 
entity  in  accordant  e  with  paragraphia) 
of  this  section 

(2)  Payment   ir-!f::-:ination  To 
determine  the  applu.able  payment 
methodology  under  §  4 1 2  336  and  for 
payment  purposes  under  <»  412  340  or 
S  412  344.  the  discharge-weighted 
hospital-specific  rate  is  compared  to  the 
Federal  rate  The  revised  payment 
methodolo^V  is  effective  on  the  first  dav 
of  the  cost  reportinK  penoti  beginning 
after  the  end  of  the  "new    campus"  base 
year. 

(h)  Hospital  merger  or  consolidation. 
If.  after  the  base  year,  two  or  more 
hospitals  merge  or  consolidate  into  one 
hospital  as  provided  for  under 
§413.134(k)  of  this  chapter  and  are  not 
subject  to  the  provisions  of  paragraph 
(a)  of  this  se<:tion,  the  intermediar\ 
determines  a  revised  hospital-specific 
rate  applic:able  to  the  combined  facility 
under  <»  412  328.  whu±  is  effective 
beginning  with  the  date  of  merger  or 
consolidation   *    *    ' 

(2)  Payjnent  determination  To 
determine  the  applicable  payment 
methodology  under  '>412  33fi  and  for 
payment  purposes  under  i^  412  340  or 
§412  344,  tht)  discharge- weighted 
hospital-spet:ific  rate  is  compared  to  the 
Federal  rate.  *    *    * 
•         *         •         •         • 

C.  Part  413  is  amended  as  set  forth 
below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
ENO-STAQE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  FOR  SKILLED  NURSING 
FACILITIES 

1.  The  authority  citation  tor  part  413 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102,  1812(d).  1814(b). 
1815.  1833(a).  (I)  and  (n).  1861(v),  1871. 
1881,  1883,  and  1866  of  the  Social  Security 
Act  (42  U.S.C.  1302,  1395frb).  1395g,  13951. 
13951(a),  (I)  and  (n).  1395x(v),  I395hh. 
1395rT.  1395n.  and  1395ww) 

Subpart  C — Limits  on  Cost 
R  ei  mbu  rsemen  t 

2.  In  §413.40.  paragraph  (c)(4)(iv)  is 
redesignated  as  paragraph  (v),  a  new 
paragraph  (iv)  is  added,  and  paragraph 
(g)(1)  is  revised  to  read  as  follows: 

§413  40     Oiling  on  the  rate  of  increase  In 
hospital  Inpatient  costs. 


(c) 
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(4)*    *   * 

(iv)  For  purposes  of  the  limits  on 
target  amounts  established  under 
paragraph  (c)(4)(iii)  of  this  section,  each 
hospital  or  unit  that  was  excluded  from 
the  prospective  payment  system  for  its 
cost  reporting  period  ending  during  FY 
1996  will  be  classified  in  the  same  way 
(that  IS.  as  a  psychiatric  hospital  or  unit. 
or  a  long-term  care  hospital)  as  it  was 
classified  under  subpart  B  of  part  412  of 
this  chapter  for  purposes  of  exclusion 
from  prospective  payment  systems  for 
its  cost  reporting  period  ending  dunng 
FY  1996  If  a  hospital  or  unit  was  not 
excluded  from  the  prospective  payment 
system  for  a  cost  reporting  period 
ending  during  FY  1996  but  could 
qualify  to  be  classified  in  more  than  one 
way  under  the  exclusion  criteria  in 
subpart  B  of  part  412  of  this  chapter,  the 
hospital  is  assigned  to  the  classification 
group  that  has  the  lowest  limit  on  its 
target  amounts. 
***** 

(gj  Adiustments — (1)  General  rule 
HCFA  may  adjust  the  amount  of  the 
operating  costs  considered  in 
establishing  the  rate-of-increase  ceiling 
for  one  or  more  cost  reporting  periods, 
including  both  periods  subject  to  the 
ceiling  and  the  hospital's  base  period, 
under  the  circumstances  specified 
below  When  an  adjustment  is  requested 
bv  the  hospital,  HCFA  maizes  an 
adiustment  only  to  the  extent  that  the 
hospitals  operating  costs  are 
reasonable,  attributable  to  the 
circumstances  specified  separately 
identified  by  the  hospital,  and  verified 
by  the  intermediary-  HCF.^  may  grant  an 
adjustment  requested  by  the  hospital 
only  if  the  hospital  s  operating  costs 
exceed  the  rate-of-increase  ceiling 
imposed  under  this  section   In  the  case 
of  a  psychiatric  hospital  or  unit, 
rehabilitation  hospital  or  unit,  or  long 
term  care  hospital,  the  amount  of 
payment  iTiade  to  a  hospital  after  an 
adjustment  under  paragraph  (g)(3)  of 
this  section  may  not  exceed  the  75th 
percentile  of  the  target  amounts  for 
hospitals  of  the  same  class  as  dest:nbed 
in  §413.40(c)(4)(iii) 

Subpart  F — Specific  Categories  of 
Costs 

3  In  §  413  80.  paragraph  (h)  is 
redesignated  as  paragraph  (i),  and  a  new 
paragraph  (h)  is  added  to  read  as 

follows: 

§  413,80    Bad  debts,  charity,  and  courtesy 
allowances. 

•  *  «  •  * 

(h)  Lmitations  on  bad  debts.  In 
determining  reasonable  costs  for 
hospitals,  the  amount  of  bad  debts 


otherwise  treated  as  allowable  costs  (as 
defined  in  paragraph  (e)  of  this  section) 
IS  reduced — 

(1)  For  cost  reporting  periods 
beginning  during  fiscal  year  1998.  by  25 
perc:ent. 

(2)  For  cost  reporting  periods 
beginning  dunng  fiscal  vear  1999,  by  40 
percent:  and 

(3 J  For  cost  reporting  penods 
beginning  during  a  subsequent  fiscal 
year,  by  4.S  percent 

•  •  *  •  « 

4.  In  ^  413.85,  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

§  41 3.85    Cost  of  sducattonal  activities 

•  «  «  »  • 

(h)  Medicare*Choice  organizations. 
(1)  Effective  for  that  portion  of  cost 
reporting  periods  occurring  on  or  after 
Januan  1    1999,  Medicare+Choice 
organizations  may  rec:eive  direct 
graduate  medical  education  pavTnenls 
for  the  time  that  residents  spend  in 
nonhospital  provider  settings  such  as 
freestanding  clinics,  nursing  homes,  and 
physicians'  offices  in  connection  with 
approved  programs 

(2)  .M ed  1  care -»■  Choice  organizations 
may  receive  direct  graduate  medical 
education  payments  if  all  of  the 
following  conditions  are  met — 

(i )  The  resident  spends  his  or  her  time 
in  patient  care  activities 

(ii)  The  Medicare-t-Choice 
organization  incurs  "all  or  substantially 
all"  of  the  costs  for  the  training  program 
in  the  nonhospital  setting  as  defined  in 
§413.86(bj 

(iii)  There  is  a  written  agreement 
between  the  Medicare-^Choice 
organization  and  the  nonhospital 
provider  that  contains — 

[A]  A  statement  by  the  nonhospital 
provider  that,  all  or  substantially  all  of 
the  dire<.:t  graduate  medical  education 
costs  as  defined  in  paragraph  (f)(l)(ii)  of 
this  section  are  being  assumed  by  the 
Medica^e-^Choice  organization; 

(Bj  A  statement  that  the  nonhospital 
site  agrees  to  offset  the  revenue  received 
from  the  Medicare+Choice  organization. 

(C)  A  statement  that  the  nonhospital 
site  agrees  to  report  its  direct  graduate 
medical  education  costs  in  a 
nonreimbursable  cost  center  on  its  cost 
report;  and 

(D)  A  statement  indicating  how  much 
time  the  teaching  physicians  will  spend 
training  residents  in  the  nonhospital 
setting,  subject  to  the  provisions  of 
§§415.60  and  415  70  of  this  chapter. 

i3]  ,^  Medicare-^Choice  organization's 
allowable  direct  graduate  medical 
education  costs.  sub)ect  to  the 
redistribution  and  com.munity  support 
principles  in  §  413.85(c).  consist  of — 


(i)  Residents'  salaries  and  fringe 
benefits  (including  travel  and  lodging 
where  applicable):  and 

(ii)  The  portion  of  teaching 
physicians'  salaries  and  fringe  benefits 
that  are  related  to  the  time  spent  in 
teaching  and  supervising  residents. 

(4)  Allowable  direct  graduate  medical 
education  costs  under  paragraph  (h)(3) 
of  this  section  are  subject  to  the 
reasonable  cost  principles  of  f>art  413 
and  the  reasonable  compensation 
equivalency  limits  in  §§  415.60  and 
415.70  of  this  chapter. 

(5)  The  direct  graduate  medical 
education  payment  is  equal  to  the 
product  of — 

(i)  The  Medicare-^Choice 
organization's  allowable  direct  graduate 
medical  education  costs  as  defined  in 
paraereph  (h)(3)  of  this  section;  and 

(ii)  Medicare's  share  of  the 
Medicare-t-Choice  organization's  direct 
graduate  medical  education  payment  in 
the  nonhospital  site  which  is  equal  to 
the  ratio  of  the  number  of  Medicare 
beneficiaries  enrolled  to  the  total 
number  of  individuals  enrolled  in  the 
Medicare-«-Choice  organization. 

(6)  Direct  graduate  medical  education 
payments  made  to  Medicare-t-Choice 
organizations  under  this  section  are 
made  from  the  Federal  Supplementary 
Medical  Insurance  Trust  Fund. 

•  *         •         *         • 

5.  hi  §  413.86,  the  introductory  text  of 
paragraph  (b)  is  republished,  a  new 
definition  in  alphabetical  order  is  added 
to  paragraph  (b),  paragraphs  (i)  and  (j) 
are  redesignated  as  paragraphs  (j)  and 
(k)  respectively,  paragraph  (f)(2)  is 
redesignated  as  new  paragraph  (i), 
paragraphs  (f)(2)(i)  throu^  (vii)  are 
redesignated  as  paragraphs  (i)(l) 
through  (7)  respectively,  the 
introductory'  text  of  paragraph  (f)(1)  is 
redesignated  as  the  introductory  text  of 
paragraph  (f).  paragraphs  (f)(l){i) 
through  (iii)  are  redesignated  as 
paragraphs  (f)(1)  through  (3) 
respectively,  paragraphs  (0(l)(iii)(A) 
and  (B)  are  redesignated  as  (f)(3)(i)  and 
(li)  respectively,  new  paragraph  (f)(2) 
and  the  introductory  text  of  new 
paragraph  (f)(3)  are  revised,  and  a  new 
paragraph  (f)(4)  is  added  to  read  as 
follows: 

§413.86     Direct  graduate  medtcai 
educaUor  p>ayrr>ents 

***** 

(b)  Definitions.  For  purposes  of  this 
section,  the  follovnng  definitions  apply: 

•  •         *        *         • 

All  or  substantially  all  of  the  costs  for 
the  training  program  in  the  nonhospital 
setting  means  the  residents'  salaries  and 
fringe  benefits  (including  travel  emd 
lodging  where  appficable)  and  the 
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portion  of  the  cost  of  teaching 
physicians'  salaries  and  fringe  benefits. 

•  •        •        •        • 

(2)  No  individual  may  be  counted  as 
more  than  one  Kit.  If  a  resident  spends 
time  in  more  than  one  hospital  or. 
except  as  provided  in  paragraphs  (f)(3) 
and  (4)  of  this  section,  in  a  nonprovider 
setting,  the  resident  counts  as  partial 
FTE  based  on  the  proportion  of  time 
worked  at  the  hospital  to  the  total  time 
worked.  A  part-time  resident  counts  as 

a  partial  FTE  based  on  the  proportion  of 
allowable  time  worked  compared  to  the 
total  time  necessary  to  fill  a  full-time 
internship  or  residency  slot 

(3)  On  or  after  July  I.  1987  and  for  the 
portion  of  the  cost  reporting  period 
ocurring  before  January  1,  1999.  the 
time  residents  spend  in  nonprovider 
settings  such  as  freestanding  clinics, 
nursing  homes,  and  physicians'  offices 
in  connection  with  approved  programs 
is  not  excluded  in  determining  the 
number  of  FTE  residents  in  the 
calculation  of  a  hospital's  resident  count 
if  the  following  conditions  are  met — 

•  •         •         •         • 

(4)  On  or  after  July  1.  1987  and  for  the 
portion  cost  reporting  period  occurring 
on  or  after  January  1.  1999.  the  time 
residents  spend  in  nonprovider  settings 
such  as  freestanding  clinics,  nursing 
homes,  and  physicians'  offices  in 
connection  with  approved  programs  is 
not  excluded  in  determining  the  number 
of  FTE  residents  in  the  calculation  of  a 
hospital's  resident  count  if  the  following 
conditions  are  met — 

(i)  The  resident  spends  his  or  her  time 
in  patient  care  activities. 

(ii)  The  written  agreement  between 
tht)  hospital  and  the  nonhospital 
provider  must  contain — 

(A)  A  statement  by  the  nonhospital 
provider  that,  all  or  substantially  all  of 
the  direct  graduate  medical  education 
costs  as  defined  in  paragraph  (b)  of  this 
section  are  being  assumed  by  the 
hospital: 

(B)  A  statement  that  the  nonhospital 
site  agrees  to  offset  the  revenue  received 
from  the  hospital: 

.     (C)  A  statement  that  the  nonhospital 
site  agrees  to  report  its  direct  graduate 
medical  education  costs  on  its  cost 
report  in  a  graduate  medical  education 
cost  center:  and 

(D)  A  statement  indicating  how  much 
time  the  teaching  physicians  will  spend 
training  residents  in  the  nonhospital 
setting,  subject  to  the  provisions  of 
§§  415.60  and  415.70  of  this  chapter. 
•        *         •         «         • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93  773.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 


Medicare — Supplementary  Medical 
Insurance) 

Dated:  April  28.  1998 
Nancy-Ann  Min  DeParle, 
Administrator.  Health  Care  Financing 
Administration. 

Dated  May  1.  1998. 
Donna  E.  ShalaU, 

Secretary 

lEditoriai  Note:  The  following  addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Feoeral  Regulations.} 

.^ddendu^> — Propo«ed  Schedule  of 
Sland»r<!i/f<l   \mount<  Effective  Witfi 
Ihw  hrfry»-N  i  H  i  umnn  <  >n  or  After  October  1 . 
: 'i>i«  dtui  I  pdiilp  h«(1or\  *nd  Rale-of- 
ini  ri-d**'  Pfnfnla««^  Kffmiive  V\  ith  (  Ofit 
KeporliriK  Pi-nod.<i  Beginninfi  On  or  Afler 
Otlob^r  1    \<i*i» 

I.  Sununary  and  Background 

In  this  addendum,  we  are  setting  forth 
the  proposed  amounts  and  factors  for 
determining  prospective  payment  rates 
for  Medicare  inpatient  operating  costs 
and  Medicare  inpatient  capital-related 
costs  We  are  also  setting  forth  proposed 
rate-of-increase  percentages  for  updating 
the  target  amounts  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system. 

For  discharges  occurring  on  or  after 
October  1,  1998.  except  for  sole 
community  hospitals.  Medicare- 
dependent,  small  rural  hospitals,  and 
hospitals  located  in  Puerto  Rico,  each 
hospital's  payment  per  discharge  under 
the  prospective  payment  system  will  be 
based  on  100  percent  of  the  Federal 
national  rate. 

Sole  community  hospitals  are  paid 
based  on  whichever  of  the  following 
rates  yield  the  greatest  aggregate 
payment:  The  Federal  national  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge.  Medicare- 
dependent,  small  rural  hospitals  are 
paid  based  on  the  Federal  national  rate 
or,  if  higher,  the  Federal  national  rate 
plus  50  percent  of  the  difference 
between  the  Federal  national  rate  and 
the  updated  hospital-specific  rate  based 
on  FY  1982  or  FY  1987  cost  per 
discharge,  whichever  is  higher.  For 
hospitals  in  Puerto  Rico,  the  payment 
per  discharge  is  based  on  the  sum  of  50 
percent  of  a  Puerto  Rico  rate  and  50 
f>ercent  of  a  national  rate. 

As  discussed  below  in  section  D.  we 
are  proposing  to  make  changes  in  the 
determination  of  the  prospective 
payment  rates  for  Medicare  inpatient 
operating  costs.  The  changes,  to  be 
applied  prospectively,  would  affect  the 
calculation  of  the  Federal  rates.  In 
section  III  of  this  addendum,  we  discuss 


our  proposed  changes  for  determining 
the  prospective  payment  rates  for 
Medicare  inpatient  capital-related  costs. 
Section  IV  of  this  addendum  sets  forth 
our  proposed  changes  for  determining 
the  rate-of-increase  limits  for  hospitals 
excluded  from  the  prospective  payment 
system.  The  tables  to  which  we  refer  in 
the  preamble  to  the  proposed  mie  are 
presented  at  the  end  of  this  addendum 
in  section  V. 

II.  Proposed  (Changes  to  Prospective 
Payment  Rates  for  Inpatient  Operating 
Costs  for  FT  1999 

The  basic  methodology  for 
determining  prospective  payment  rates 
for  inpatient  operating  costs  is  set  forth 
at  §  412.63  for  hospitals  located  outside 
of  Puerto  Rico.  The  basic  methodology 
for  determining  the  prospective 
payment  rates  for  inpatient  operating 
costs  for  hospitals  located  in  Puerto 
Rico  is  set  forth  at  ^§412.210  and 
412.212   Below,  we  discuss  the 
proposed  factors  used  for  determining 
the  prospective  payment  rates.  The 
Federal  and  Puerto  Rico  rate  changes, 
once  issued  as  final,  would  be  effective 
with  discharges  o<:cumng  on  or  after 
October  1,  1998.  As  required  by  section 
1886(d)(4)lC)  of  the  Act,  we  must  also 
adjust  the  DRG  classifications  and 
weighting  factors  for  discharges  in  FY 
1999 

In  summary,  the  proposed 
standardized  amounts  set  forth  in 
Tables  lA  and  IC  of  section  V  of  this 
addendum  reflect — 

•  Updates  of  0.7  percent  for  all  areas 
(that  is.  the  market  basket  percentage 
inc;rease  of  2  6  percent  minus  19 
percentage  points): 

•  An  adjustment  to  ensure  budget 
neutrality  as  provided  for  in  sections 
1886(d)(4)(C)(iii)  and  ld)(3)(E)  of  the  Act 
by  applying  new  budget  neutrality 
adjustment  factors  to  the  large  urban 
and  other  standardized  amounts; 

•  An  adjustment  to  ensure  budget 
neutrality  as  provided  for  m  seciion 
18a6(d)(8)(U)  of  the  Act  by  removing  the 
FY  1998  budget  neutrality  factor  and 
applying  a  revised  factor: 

•  An  adjustment  to  apply  the  revised 
outlier  offset  by  removing  the  FY  1998 
outlier  offsets  and  applying  a  new  offset; 
and 

•  An  adjustment  in  the  Puerto  Rico 
standardized  amounts  to  reflect  the 
application  of  a  Puerto  Rico-sp)ecific 
wage  index. 

Tne  standardized  amounts  set  forth  in 
Tables  IE  and  IF  of  section  V  of  this 
addendum,  which  apply  to  "temporary 
relief  hospitals  (see  62  FR  46001  for  a 
discussion  of  these  hospitals),  reflect 
updates  of  1.0  percent  for  all  areas  but 
otherwise  reflect  the  same  adjustments 
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as  the  national  standardized  amounts. 
As  described  in  §  412.107,  these 
hospitals  receive  an  update  that  is  0.3 
percentage  points  more  than  the  update 
factor  applicable  to  all  other  prospective 
payment  hospitals  for  FY  1999. 

A.  Calculation  of  Adjusted 
Standardized  Amounts 

1    Standardization  of  Base- Year  Costs  or 

Target  Amounts 

Section  1886(d)(2)(A)  of  the  Act 
required  the  establishment  of  base- year 
cost  data  containing  allowable  operating 
costs  per  discharge  of  inpatient  hospital 
services  for  each  hospital  The  preamble 
to  the  September  1,  1983  interim  final 
rule  (48  FR  39763)  contains  a  detailed 
explanation  of  how  base- year  cost  data 
were  established  in  the  initial 
development  of  standardized  amounts 
for  the  prospective  payment  system  and 
how  they  are  used  in  computing  the 
Federal  rates. 

Section  1886(d)(9)(B)(i)  of  the  Act 
required  that  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Rico  for  its  cost  reporting 
period  beginning  in  FY  1987  The 
September  1,  1987  final  rule  contains  a 
detailed  explanation  of  how  the  target 
amounts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043,  33066). 

The  standardized  amounts  are  based 
on  per  discharge  averages  of  adjusted 
hospital  costs  from  a  base  period  or.  for 
Puerto  Rico,  adjusted  target  amounts 
from  a  base  period,  updated  and 
otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the 
Act.  Sections  1886(d)(2)(B)  and  (C)  of 
the  Act  required  that  the  base-year  per 
discharge  costs  be  updated  for  FY  1984 
and  then  standardized  in  order  to 
remove  from  the  cost  data  the  effects  of 
certain  sources  of  variation  in  cost 
among  hospitals.  These  include  case 
mix,  differences  in  area  wage  levels, 
cost  of  living  adjustments  for  Alaska 
and  Hawaii,  indirect  medical  education 
costs,  and  payments  to  hospitals  serving 
a  disproportionate  share  of  low-income 
patients 

Under  sections  1886(d)(2)(H)  and 
(d)(3)(E)  of  the  Act,  in  making  pa>Tnents 
under  the  prospective  payment  system, 
the  Secretary  estimates  from  time  to 
time  the  proportion  of  costs  that  are 
wages  and  wage-related  costs.  Since 
October  1,  1997.  when  the  market  basket 
was  last  revised,  we  have  considered 
71.1  percent  of  costs  to  be  labor-related 
for  purposes  of  the  prospective  payment 
system.  We  are  revising  the  Puerto  Rico 
standardized  amounts  by  the  average 
labor  share  in  Puerto  Rico  of  71.3 
percent.  We  are  revising  the  discharge- 


weighted  national  standardized  amount 
for  Puerto  Rico  to  reflect  the  proportion 
of  discharges  in  large  urban  and  other 
areas  from  the  FY  1997  MedPAR  file. 

2  Computing  Large  Urban  and  Other 
Area  Averages 

Sections  1886(d)  (2)(D)  and  (3)  of  the 
Act  require  the  Secretary  to  compute 
two  average  standardized  amounts  for 
discharges  occurring  in  a  fiscal  year. 
One  for  hospitals  located  in  large  urban 
areas  and  one  for  hospitals  located  in 
other  areas.  In  addition,  under  sections 
1886(d){9){B)(iii)  and  (C)(i)  of  the  Act, 
the  average  standardized  amount  per 
discharge  must  be  determined  for 
hospitals  located  in  urban  and  other 
areas  in  Puerto  Rico.  Hospitals  in  Puerto 
Rico  are  paid  a  blend  of  50  percent  of 
the  applicable  Puerto  Flico  standardized 
amount  and  50  percent  of  a  national 
standardized  payment  amount 

Section  1886(d)(2)(D)  of  the  ,^ct 
defines  "urban  area"  as  those  areas 
within  a  Metropolitan  Statistical  .\rea 
(MSA)  A  "large  urban  area"  i.s  defined 
as  an  urban  area  w^th  a  population  of 
more  than  1,000,000.  In  addition, 
section  4009(i)  of  Public  I^w  100-203 
provides  that  a  New  England  County 
Metropolitan  Area  (NECMA)  with  a 
population  of  more  than  970.000  is 
classified  as  a  large  urban  area  As 
required  by  section  1886(d)(2)(D)  of  the 
Act,  population  size  is  determined  by 
the  Secretary  based  on  the  latest 
population  data  published  by  the 
Bureau  of  the  Census.  Urban  areas  that 
do  not  meet  the  definition  of  a  "large 
urban  area"  are  referred  to  as  "other 
urban  areas."  Areas  that  are  not 
included  in  MSAs  are  considered  "rural 
areas"  under  section  1886(d)(2)(D)  of 
the  Act.  Payment  for  discharges  from 
hospitals  located  in  large  urban  areas 
will  be  based  on  the  large  urban 
standardized  amount.  Payment  for 
discharges  from  hospitals  located  in 
other  urban  and  rural  areas  will  be 
based  on  the  other  standardized 
amount. 

Based  on  1996  population  estimates 
published  by  the  Bureau  of  the  Census, 
60  areas  meet  the  criteria  to  be  defined 
as  large  urban  areas  for  FY  1999  These 
areas  are  identified  by  a  footnote  in 
Table  4A. 

3.  Updating  the  Average  Standardized 
Amounts 

Under  section  1886(d)(3)(Al  of  the 
Act,  we  update  the  area  average 
standardized  amounts  each  year.  In 
accordance  with  section 
1886(d)(3)(A)(iv)  of  the  Act,  we  are 
proposing  to  update  the  large  urban  and 
the  other  areas  average  standardized 
amounts  for  FY  1999  using  the 


applicable  percentage  increases 
specified  in  section  1886(b)(3)(B)(i)  of 
the  Act  Se<:uon  1886(b)(3)(B)(i)(XIV)  of 
the  Act  specifies  that,  for  hospitals  in  all 
areas,  the  update  factor  for  the 
Stan aardi zed  amounts  for  FY  1999  is 
equal  to  the  market  basket  percentage 
increase  minus  1.9  percentage  points. 
The  "temporary  relief  provision  under 
section  4401  of  Public  Law  105-33 
provides  for  an  update  equal  to  the 
market  basket  percentage  increase 
minus  16  percentage  points  for 
hospitals  that  are  not  Medicare- 
dependent,  small  rural  hospitals,  that 
receive  no  IME  or  DSH  payments,  that 
are  lo<:ated  in  a  state  in  which  aggregate 
Medicare  operating  payments  for  such 
hospitals  were  less  than  their  aggregate 
allowable  Medicare  operating  costs  for 
their  cost  reporting  periods  beginning 
dunng  FY'  1995,  and  whose  Medicare 
operating  payments  are  less  than  their 
allowable  Medicare  operating  costs  for 
their  cost  reporting  period  begiiuoing 
dunng  FY  1999 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  ser\ices  purchased 
by  hospitals  to  furnish  inpatient  care. 
The  most  recent  forecast  of  the  proposed 
hospital  market  basket  increase  for  F\' 
1999  is  2  6  percent.  Thus,  for  FY  1999, 
the  proposed  update  to  the  average 
standardized  amounts  equals  0.7 
percent  (1.0  percent  for  those  hospitals 
qualifying  under  the  "temporary  relief 
provision  of  Public  Law  105-33). 

As  in  the  past,  we  are  adjusting  the 
FY  1 998  standardized  amounts  to 
remove  the  effects  of  the  FY  1998 
geographic  reclassifications  and  outlier 
payments  before  applying  the  FY  1999 
updates  That  is.  we  are  increasing  the 
standardized  amounts  to  restore  the 
reductions  that  were  made  for  the 
effects  of  geographic  reclassification  and 
outliers.  We  then  apply  the  new  offsets 
to  the  standardized  amounts  for  outUers 
and  geographic  reclassifications  for  FY 
1999 

Although  the  update  factor  for  FY 
1999  is  set  by  law,  we  are  required  by 
section  1886'(e)(3)  of  the  .^ct  to  report  to 
Congress  on  our  initial  recommendation 
of  update  factors  for  FY  1999  for  both 
prospective  payment  hospitals  and 
hospitals  excluded  from  the  prospective 
payment  system  For  general 
information  purposes,  we  have  included 
the  report  to  Congress  as  Appendix  C  to 
this  proposed  rule.  Our  proposed 
recommendation  on  the  update  factors 
(which  IS  required  by  sections 
1886{e)(4)(A!  and  (e)(5)(A)  of  the  Act). 
as  well  as  our  responses  to  MedPAC's 
recommendation  concerning  the  update 
factor,  are  set  forth  as  Appendix  D  to 
this  proposed  rule. 
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4.  Other  Adjustments  to  the  Average 
Standardizeid  Amounts 

a  Recalibmtion  ofDRG  Weights  and 
Updated  Wage  Index— Budget 
Neutrality  Ad/ustment.  Section 
1886(d)(4)(C){iii)  of  the  Act  specifies 
that  beginning  in  FY  1991.  the  annual 
DRG  reclassification  and  recalibration  of 
the  relative  weights  must  be  made  in  a 
manner  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected. 
As  discussed  in  section  II  of  the 
preamble,  we  normalized  the 
recalibrated  DRG  weights  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  prior  to 
recalibration. 

Section  1886(d)(3)(E)  of  the  Act 
specifies  that  the  hospital  wage  index 
must  be  updated  on  an  annual  basis 
beginnmg  October  1.  1993.  This 
provision  also  requires  that  any  updates 
or  adjustments  to  the  wage  index  must 
be  made  in  a  manner  that  ensures  that 
asgregate  payments  to  hospitals  are  not 
uncted  by  the  change  in  the  wage 
index. 

To  comply  with  the  requirement  of 
section  1886(d)(4)(CMiii)  of  the  Act  that 
DRG  reclassification  and  recalibration  of 
the  relative  weights  be  budget  neutral, 
and  the  requirement  in  section 
1886(d)(3)(E)  of  the  Act  that  the  updated 
wage  index  be  budget  neutral,  we  used 
historical  discharge  data  to  simulate 
payments  and  compared  aggregate 
payments  using  the  FY  1998  relative 
weights  and  wage  index  to  aggregate 
payments  using  the  proposed  FY  1999 
relative  weights  and  wage  index.  The 
same  methodology  was  used  for  the  FY 
1998  budget  neutrality  adjustment.  (See 
the  discussion  in  the  September  1.  1992 
final  rule  (57  FR  39832).)  Based  on  this 
comparison,  we  computed  a  budget 
neutrality  adjustment  factor  equal  to 
0.999227.  We  adjust  the  Puerto  Rico- 
specific  standardized  amounts  for  the 
effect  of  DRG  reclassification  and 
recalibration.  We  computed  a  budget 
neutrality  adjustment  factor  for  Puerto 
Rico-specific  standardized  amounts 
equal  to  0  998946.  These  budget 
neutrality  adjustment  factors  are  applied 
to  the  standardized  amounts  without 
removing  the  effects  of  the  FY  1998 
budget  neutrality  adjustments.  We  do 
not  remove  the  prior  budget  neutrality 
adjustment  because  estimated  aggregate 
payments  after  the  changes  in  the  DRG 
relative  weights  and  wage  index  should 
equal  estimated  aggregate  payments 
prior  to  the  changes.  If  we  removed  the 
prior  year  adjustment,  we  would  not 
satisfy  this  condition. 

In  addition,  we  are  proposing  to 
continue  to  apply  the  same  FY  1999 


adjustment  factor  to  the  hospital- 
specific  rates  that  are  effective'for  cost 
reporting  periods  beginning  on  or  after 
October  1.  1998,  in  order  to  ensure  that 
we  meet  the  statutory  requirement  that 
aggregate  payments  neither  increase  nor 
decrease  as  a  result  of  the 
implementation  of  the  FY  1999  DRG 
weights  and  updated  wage  index  (See 
the  discussion  in  the  September  4.  1990 
final  rule  (55  FR  36073).) 

b  Reclassified  Hospitals — Budget 
Neutrality  Adjustment.  Section 
1886(d)(8)(B)  of  the  Act  pro%'ides  that 
certain  rural  hospitals  are  deemed  urban 
effective  with  discharges  occurring  on 
or  after  October  1 ,  1988  In  addition, 
section  1886(d)(10)  of  the  ,\ct  provides 
for  the  reclassification  of  hospitals 
based  on  determinations  by  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB)  Under  section 
1886(d)(10)  of  the  Act,  a  hospital  may  be 
reclassified  for  purposes  of  the 
standardized  amount  or  the  wage  index, 
or  both. 

Under  section  1886(d)(8)(D)  of  the 
Act.  the  Secretary  is  required  to  adjust 
the  standardized  amounts  so  as  to 
ensure  that  total  aggregate  payments 
under  the  prospective  payment  system 
after  implementation  of  the  provisions 
of  sections  1886(d)(8)(B)  and  (C)  and 
I886(d)(10)  of  the  Act  are  equal  to  the 
aggregate  prospective  payments  that 
would  have  bmn  made  absent  these 
provisions.  To  calculate  this  budget 
neutraUty  factor,  we  used  historical 
discharge  data  to  simulate  payments, 
and  compared  total  prospective 
payments  (including  IME  and  DSH 
payments)  prior  to  any  reclassifications 
to  total  prospective  payments  after 
reclassifications.  We  are  applying  an 
adjustment  factor  of  0.994019  to  ensure 
that  the  effects  of  reclassification  are 
budeet  neutral. 

The  adjustment  factor  is  applied  to 
the  standardized  amounts  after 
removing  the  effects  of  the  FY  1998 
budget  neutrality  adjustment  factor.  We 
note  that  the  proposed  FY  1999 
adjustment  reflects  wage  index  and 
standardized  amount  ret.lassifications 
approved  by  the  MGCRB  or  the 
Administrator  as  of  February  27,  1998. 
The  effects  of  any  additional 
reclassification  changes  resulting  from 
appeals  and  reviews  of  the  MGCRB 
decisions  for  FY  1999  or  from  a 
hospital's  request  for  the  withdrawal  of 
a  reclassification  request  will  be 
reflected  in  the  final  budget  neutrality 
adjustment  required  under  section 
1886(d)(8)(D)  of  the  Act  and  published 
in  the  final  rule  for  FY  1999, 

c  Outliers.  Section  1886(d)(5)(A)  of 
the  Act  provides  for  payments  in 
addition  to  the  basic  prospective 


payments  for  "outlier"  cases,  cases 
involving  extraordinarily  high  costs 
(cost  outliers)  Section  r886(d)(3)(B)  of 
the  .\ct  requires  the  Secretary  to  adjust 
both  the  large  urban  and  other  area 
national  standardized  amounts  by  the 
same  factor  to  account  for  the  estimated 
proportion  of  total  DRG  payments  made 
to  outlier  r;ases   Similarly,  section 
1886(d)(9)(BKiv)  of  the  Act  reouires  the 
Secretary  to  adjust  the  large  uroan  and 
other  standardized  amounts  applicable 
to  hospitals  in  Puerto  Rico  to  account 
for  the  estimated  proportion  of  total 
DRG  payments  made  to  outlier  cases. 
Furthermore,  under  section 
1886(d)(5)(A)(iv)  of  the  Act,  outlier 
payments  for  any  year  must  be  projected 
to  be  not  less  than  5  percent  nor  more 
than  6  percent  of  total  payments  based 
on  ORG  prospective  payment  rates 
For  FY  1998,  the  fixed  loss  cost 
outlier  threshold  is  equal  to  the 
prospective  payment  for  the  DRG  plus 
$11,050  ($10,080  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  capital-related  costs)  The 
marginal  cost  factor  for  cost  outliers  (the 
percent  of  costs  paid  after  costs  for  the 
case  exceed  the  threshold)  is  80  percent. 
We  applied  an  outlier  adjustment  to  the 
FY  1998  standardized  amounts  of 
0  948840  for  the  large  urban  and  other 
areas  rates  and  0.9382  for  the  capital 
Federal  rate 

We  are  proposing  a  fixed  loss  cost 
outlier  threshold  in  FY  1999  equal  to 
the  prospective  payment  rate  for  the 
DRG  plus  $11,350  ($10,355  for  hospitals 
that  have  not  yet  entered  the 
prospective  payment  system  forcapital- 
rwiated  costs).  In  addition,  we  are 
proposing  to  maintain  the  marginal  cost 
factor  for  cost  outliers  at  80  percent. 

In  accordance  with  section 
1886(d)(5KA)(iv)  of  the  Act,  we 
calculated  proposed  outlier  thresholds 
so  that  outlier  payments  are  projected  to 
equal  5  1  percent  of  total  payments 
based  on  DRG  prospective  payment 
rates.  In  accordance  with  section 
1886(d)(3)(E).  we  reduced  the  proposed 
FY  1999  standardized  amounts  by  the 
same  percentage  to  account  for  the 
projected  proportion  of  payments  paid 
to  outliers. 

As  stated  in  the  September  1.  1993 
final  rule  (58  FR  46348).  we  establish 
outlier  thresholds  that  are  applicable  to 
both  inpatient  operating  costs  and 
inpatient  r^pital-related  costs.  When  we 
modeled  the  combined  operating  and 
capital  outlier  payments,  we  found  that 
using  a  common  set  of  thresholds 
resulted  in  a  higher  percentage  of  outlier 
payments  for  capital-related  costs  than 
for  operating  costs  We  project  that  the 
proposed  thresholds  for  FY  1999  will 
result  m  outlier  payments  equal  to  5  1 
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percent  of  operating  DRG  payments  and 
6.2  percent  of  capital  payments  based 
on  the  Federal  rate. 

The  proposed  outlier  adjustment 
factors  applied  to  the  standardized 
amounts  for  FY  1999  are  as  follows; 


National  

Puerto  Rkx) 


Operating 
standardized 

arrxxints 


0948819 
0.972962 


Capital  tederal 
rate 


0.9378 
0.9626 


We  apply  the  proposed  outlier 
adjustment  factors  after  removing  the 
effects  of  the  FY  1998  outlier  adjustment 
factors  on  the  standardized  amounts. 

Table  8A  in  section  V  of  this 
addendum  contains  the  updated 
Statewide  average  operating  cost-to- 
charge  ratios  for  urban  hospitals  and  for 
rural  hospitals  to  be  used  in  calculating 
cost  outlier  payments  for  those  hospitals 
for  which  the  intermediary  is  unable  to 
compute  a  reasonable  hospital-specific 
cost-to-charge  ratio.  These  Statewide 
average  ratios  would  replace  the  ratios 
published  in  the  August  29,  1997  final 
rule  with  comment  period  (62  FT? 
46113),  effective  October  1,  1998.  Table 
8B  contains  comparable  Statewide 
average  capital  cost-to-charge  ratios. 
These  average  ratios  would  be  used  to 
calculate  cost  outlier  payments  for  those 
hospitals  for  which  the  intermediary 
computes  op)erating  cost-to-charge  ratios 
lower  than  0.217279  or  greater  than 
1.28985  and  capital  cost-to-charge  ratios 
lower  than  0.01281  or  greater  than 
0.18084.  This  range  represents  3.0 
standard  deviations  (plus  or  minus) 
from  the  mean  of  the  log  distribution  of 
cost-to-charge  ratios  for  all  hospitals. 
We  note  that  the  cost-to-charge  ratios  in 
Tables  8A  and  8B  would  be  used  during 
FY  1999  when  hospital-specific  cost-to- 
charge  ratios  based  on  the  latest  settled 
cost  report  are  either  not  available  or 
outside  the  three  standard  deviations 
range. 

In  the  August  29.  1997  final  rule  with 
comment  period  (62  FR  46041),  we 
stated  that,  based  on  available  data,  we 
estimated  that  actual  FY  1997  outher 
payments  would  be  approximately  4.8 
percent  of  actual  total  DRG  payments. 
This  was  computed  by  simulating 
payments  using  actual  FY  1996  bill  data 
available  at  the  time  That  is,  the 
estimate  of  actual  outlier  payments  did 
not  refiect  actual  FY  1997  bills  but 
instead  reflected  the  application  of  FY 
1997  rates  and  policies  to  available  FY 
1996  bills.  Our  current  estimate,  using 
available  FY  1997  bills,  is  that  actual 
outlier  payments  for  FY  1997  were 
approximately  5.5  percent  of  actual  total 
DRG  payments.  We  note  that  the 


MedPAR  file  for  FY  1997  discharges 
continues  to  be  updated 

We  currently  estimate  that  actual 
outlier  payments  for  FY  1998  will  be 
approximately  5  4  percent  of  actual  total 
DRG  payments,  slightly  higher  than  the 
5  1  percent  we  projected  in  setting 
outlier  policies  for  FY  1998.  This 
estimate  is  based  on  simulations  using 
the  December  1997  update  of  the 
provider-specific  file  and  the  December 
1997  update  of  the  FY  1997  MedPAR 
file  (discharge  data  for  FY  1997  bills) 
We  used  these  data  to  calculate  an 
estimate  of  the  actual  outlier  percentage 
for  FY  1998  by  applying  FY  1998  rates 
and  policies  to  available  FY  1997  bills 

In  FY  1994,  we  began  using  a  cost 
inflation  factor  rather  than  a  charge 
inflation  factor  to  ufxiate  billed  charges 
for  purposes  of  estimating  outlier 
payments.  This  refinement  was  made  to 
improve  our  estimation  methodology 
For  FY  1998.  we  used  a  cost  inflation 
factor  of  minus  2.005  percent  (a  cost  f>er 
case  decrease  of  2.005  percent).  For  FY 
1999,  based  on  more  recent  data,  we  are 
proposing  a  cost  inflation  factor  of 
minus  1.831  percent  to  set  outlier 
thresholds.  We  will  reevaluate  this 
factor  when  we  develop  the  final  rule 
for  FY  1999.  At  that  time,  more  recent 
data  should  be  available  for  analysis, 
specifically,  cost  report  data  for  cost 
reporting  periods  beginning  in  FY  1997 

5.  FY  1999  Standardized  Amounts 

The  adjusted  standardized  amounts 
are  divided  into  labor  and  nonlabor 
portions.  Table  lA  (Table  IE  for 
"temporary  relief  hospitals)  contains 
the  two  national  standardized  amounts 
that  we  are  prop>osing  to  be  applicable 
to  all  hospitals,  except  for  hospitals  in 
Puerto  Rico.  Under  section 
1886{d)(9)(A)(ii)  of  the  Act.  the  Federal 
portion  of  the  Puerto  Rico  payment  rate 
is  based  on  the  discharge-weighted 
average  of  the  national  large  urban 
standardized  amount  and  the  national 
other  standardized  amount  (as  set  forth 
in  Table  lA  and  IE),  The  labor  and 
nonlabor  portions  of  the  national 
average  standardized  amounts  for 
Puerto  Rico  hospitals  are  set  forth  in 
Table  IC  (Table  IF  for  "temporary 
rehef '  hospitals).  These  tables  also 
include  the  Puerto  Rico  standardized 
amounts, 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost  of  Living 

Tables  lA,  IC,  IE  and  IF.  as  set  forth 
in  this  addendum,  contain  the  proposed 
labor-related  and  nonlabor-reiated 
shares  that  would  be  used  to  calculate 
the  prospective  payment  rates  for 
hospitals  located  in  the  50  States,  the 
District  of  Columbia,  and  Puerto  Rico. 


This  section  addresses  two  types  of 
ad)ustments  to  the  standardized 
amounts  that  are  made  in  detormining 
the  prospective  pavTnent  rates  as 
descnbed  ;n  this  addendum 

1  Adjustment  for  Area  Wage  Levels 

Sections  1886(d)(3)(E)  and 
^8a6(d)(9)(C)(iv]  of  the  .^ct  require  that 
an  adjustment  be  made  to  the  lab<5r- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  multiplying  the 
labor-related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropnate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
III  of  the  preamble,  we  discuss  certain 
revisions  we  are  making  to  the  wage 
index  The  wage  index  is  set  forth  in 
Tables  4A  through  4F  of  this  addendum. 

2  .^diustment  for  Cost  of  Living  in 
Alaska  and  Hawaii 

Section  1886(d)(5)(H)  of  the  Act 
authorizes  an  adjustment  to  take  into 
account  the  unique  circumstances  of 
hospitals  in  Alaska  and  Hawaii  Higher 
labor-related  costs  for  these  two  States 
are  taken  into  account  in  the  adjustment 
for  area  wages  described  above  For  FY 
1999,  we  propose  to  adjust  the 
payments  for  hospitals  in  Alaska  and 
Hawaii  by  multiplying  the  nonlabor 
portion  of  the  standardized  amounts  by 
the  appropnate  adjustment  factor 
contained  in  the  table  below.  If  the 
Office  of  Persormel  Management 
releases  revised  cost-of-living 
adjustment  factors  before  July  1,  1998, 
we  will  publish  them  in  the  final  rule 
and  use  them  in  determining  FY  1999 
payments. 

Table  of  Cost-of-living  Adjust- 
ment Factors,  Alaska  and  Hawaii 
hospitals 


Aiaska — M  areas 

Hawaii 
County  ot  HonoJulu  ... 

County  o(  Hawaii 

County  ot  Kauai 

County  of  Maui  _ 

County  of  Kalawao  .... 


1^ 

1.22S 
1.15 
1.22S 
1.22S 

1225 


(The  above  factors  are  based  on  data 
obtained  from  the  U.S.  Office  of 
Personnel  Management.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  11  of  the 
preamble,  we  have  developed  a 
classification  system  for  all  hospital 
discharges,  assigning  them  into  DRGs, 
and  have  developed  relative  weights  for 
each  DRG  that  reflect  the  resource 
utihzation  of  cases  in  each  DRG  relative 
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to  Medicare  cases  in  other  DRCs.  Table 
5  of  section  V  of  this  addendum 
contains  the  relative  weights  that  we 
propose  to  use  for  discharges  occurring 
in  FY  1999,  These  factors  have  been 
recalibrated  as  explained  in  section  0  of 
the  preamble. 

D.  CaJculaUon  of  Prospective  Payment 
Rates  for  FY  1999 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1999 

Prospective  payment  rate  for  all 
hospitals  located  outside  of  Puerto  Rico 
except  sole  community  hospitals  and 
Medicare-dependent,  small  rural 
hospitals  3  Federal  rate. 

Prospective  payment  rate  for  sole 
community  hospitals  =  Whichever  of 
the  following  rates  yields  the  greatest 
aggregate  payment   100  percent  of  the 
Federal  rate.  100  percent  of  the  updated 
FY  1982  hospital-specific  rate,  or  100 
percent  of  the  updated  FY  1987 
hospital-specific  rate. 

Prospective  payment  rate  for 
Medicare-dependent,  small  rural 
hospitals  =  100  percent  of  the  Federal 
rate  plus,  if  the  greater  of  the  updated 
FY  1982  hospital-specific  rate  or  the 
updated  FY  1987  hospital-specific  rate 
is  higher  than  the  Federal  rate,  50 
p«rc:ent  of  the  difference  between  the 
applicable  hospital-specific  rate  and  the 
Federal  rate. 

Prospective  payment  rate  for  Puerto 
Rico  =  50  percent  of  the  Puerto  Rico  rate 
*  50  percent  of  a  discharge-weighted 
average  of  the  national  large  urban 
standardized  amount  and  the  national 
other  standardized  amount. 

1.  Federal  Rate 

For  discharges  occurring  on  or  after 
October  1.  1998  and  before  October  1. 
1999.  except  for  sole  community 
hospitals.  Medicare-dependent,  small 
rural  hospitals,  and  hospitals  in  Puerto 
Rico,  the  hospital's  payment  is  based 
exclusively  on  the  Federal  national  rate. 

The  payment  amount  is  determined  as 
follows: 

Step  1 — Select  the  appropriate 
national  standardized  amount 
considering  the  type  of  hospital  and 
designation  of  the  hospital  as  large 
urban  or  other  (see  Tables  lA  or  IE.  in 
section  V  of  this  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4A.  4B.  and  4C  of 
section  V  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living 
adjustment  factor. 


Step  4 — Add  the  amount  from  Step  2 
and  tht  nonlabor-related  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  under  Step  3). 

Step  5 — Multiply  the  final  amount 
from  Step  4  by  the  relative  weight 
corresponding  to  the  appropriate  DRG 
(see  Table  5  of  section  V  of  this 
addendum). 

2.  Hospital-Specific  Rate  (Applicable 
Only  to  Sole  Community  Hospitals  and 
Medicare-Dependent.  Small  Rural 
Hospitals) 

Sections  l886(d)(5)P)(i)  and  (b)(3)(C) 
of  the  Act  provide  that  sole  community 
hospitals  are  paid  based  on  whichever 
of  the  following  rates  yields  the  greatest 
aggregate  payment;  the  Federal  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge. 

Sections  1886(d)(5)(G)  and  (b)(3)(D)  of 
the  Act  provide  that  Medicare- 
dependent,  small  rural  hospitals  are 
paid  based  on  whichever  of  the 
following  rates  yields  the  greatest 
aggregate  payment:  the  Federal  rate  or 
the  Federal  rate  plus  50  percent  of  the 
difference  between  the  Federal  rale  and 
the  greater  of  the  updated  hospital- 
specific  rate  based  on  FY  1982  and  FY 
1987  cost  per  discharge. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals 
based  on  both  the  FY  1982  cost  per 
discharge  and  the  FY  1987  cost  per 
discharge.  For  a  more  detailed 
discussion  of  the  calculation  of  the  FY 
1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1.  1983  interim 
final  rule  (48  FR  39772);  the  April  20. 
1990  final  rule  with  comment  (55  FR 
15150):  and  the  September  4.  1990  final 
rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  FY  1987 
Hospital-Specific  Rates  for  FY  1999  We 
are  proposing  to  increase  the  hospital- 
specific  rates  by  0.7  percent  (the 
hospital  market  basket  percentage 
increase  of  2.6  percent  minus  1.9 
percentage  points)  for  sole  community 
hospitals  and  Medicare-dependent, 
smalt  rural  hospitals  located  in  all  areas 
for  FY  1999.  Section  1886(b)(3)(C)(iv)  of 
the  Act  provides  that  the  update  factor 
applicable  to  the  hospital-specific  rates 
for  sole  community  hospitals  equals  the 
update  factor  provided  under  section 
1886(b)(3)(B)(iv)  of  the  Act.  which,  for 
FY  1999.  is  the  market  basket  rate  of 
increase  minus  1.9  percentage  points. 
Section  1886(b)(3)(D)  of  the  Act 
provides  that  the  update  factor 
applicable  to  the  hospital-specific  rates 
for  Medicare-dependent,  small  rural 
hospitals  equals  the  update  factor 


provided  under  section  1886(b)(3)(B)(iv) 
of  the  Act.  which,  for  FY  1999.  is  the 
market  basket  rate  of  increase  minus  1.9 
percentage  points. 

b  Calculation  of  Hospital-Specific 
Rate  For  sole  community  hospitals  and 
Medicare-dependent,  small  rural 
hospitals,  the  applicable  FY  1999 
hospital-specific  rate  would  be 
calculated  bv  in(;n»asi:i«  the  hospital's 
hospital-specific  rate  for  the  prwceding 
fiscal  year  by  the  applicable  update 
factor  (0  7  percent),  which  is  the  same 
as  the  uf)date  for  all  prospec.iive 
payment  hospitals  except  "temporary 
relief  hospitals  In  addition,  the 
hospital-specific  rate  would  be  adjusted 
by  the  budget  neutrality  adjustment 
factor  (that  is,  0.999227)  as  discussed  in 
section  II. A  4. a  of  this  .^ddendum.  This 
resulting  rate  would  be  used  in 
determining  under  which  rate  a  sole 
community  hospital  or  Medicare- 
dependent,  small  rural  hospital  is  paid 
for  its  discharges  beginning  on  or  after 
October  1.  1998,  based  on  the  formula 
set  forth  above 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or 
After  October  1.  1998  and  Before 
October  1. 1999 

a.  Puerto  Rico  Rate  The  Puerto  Rico 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban  or  other 
designation  of  the  hospital  (see  Table  IC 
or  IF  of  section  V  of  the  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  Puerto  Rico-specific 
wage  index  (see  Table  4F  of  section  V 
of  the  addendum). 

Step  3 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount. 

Step  4 — Multiply  the  result  in  Step  3 
by  50  percent. 

Step  5 — Multiply  the  amount  from 
Step  4  by  the  appropriate  DRG  relative 
weight  (see  Table  5  of  section  V  of  the 
addendum). 

b.  National  Rate.  The  national 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  IC  or 
1 F  of  section  V  of  the  addendum)  by  the 
appropriate  national  wage  index  (see 
Tables  4A  and  4B  of  section  V  of  the 
addendum). 

Step  2 — Add  the  amount  from  Step  1 
and  the  nonlabor-related  portion  of  the 
national  average  standardized  amount. 
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Step  3 — Multiply  the  resuU  in  Step  2  by 
50  percent. 

Step  4 — Multiply  the  amount  from 
Step  3  by  the  appropriate  DRG  relative 
weight  (see  Table  5  of  section  V  of  the 
tiddendum). 

The  sum  of  the  Puerto  Rico  rate  and 
the  national  rate  computed  above  equals 
the  prospective  payment  for  a  given 
discharge  for  a  hospital  located  in 
Puerto  Rico. 

III.  Proposed  Changes  to  Payment  Rates 
for  Inpatient  Capital-Related  Costs  for 
FY  1999 

The  prospective  payment  system  for 
hospital  inpatient  capital-related  costs 
was  implemented  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1991   Effective  with  that  cost  reporting 
period  and  during  a  10- year  transition 
period  extending  through  FY  2001. 
hospital  inpatient  capital-relatAi  costs 
are  paid  on  the  basis  of  an  increasing 
proportion  of  the  capital  prospective 
payment  system  Federal  rate  and  a 
decreasing  proportion  of  a  hospitals 
histoncal  costs  for  capital. 

The  basic  methodology  for 
determining  Federal  capital  prospective 
rates  is  set  forth  at  §§412.308  through 
412  352.  Below  we  discuss  the  factors 
that  we  used  to  determine  the  proposed 
Federal  rate  and  the  hospital-specific 
rates  for  FY  1999  The  rates  will  be 
effective  for  discharges  occurring  on  or 
after  October  1.  1998. 

For  FY  1992,  we  computed  the 
standard  Federal  payment  rate  for 
(::apital-relaled  costs  under  the 
prospective  payment  system  by 
updating  the  FY  1989  Medicare 
inpatient  capital  cost  per  case  by  an 
actuarial  estimate  of  the  increase  in 
Medicare  inpatient  capital  costs  per 
case  Each  year  after  FY  1992  we  update 
the  standard  Federal  rate,  as  provided  in 
§412, 308(c)(1),  to  account  for  capital 
input  price  increases  and  other  factors 
Also,  §  412.308(c)(2)  provides  that  the 
P'ederal  rate  is  adjusted  annually  by  a 
factor  equal  to  the  estimated  proportion 
of  outlier  payments  under  the  Federal 
rate  to  total  capital  payments  under  the 
Federal  rate  In  addition.  §  412.308(c)(3) 
requires  that  the  Federal  rate  be  reduced 
by  an  adjustment  factor  equal  to  the 
estimated  proportion  of  payments  for 
exceptions  under  §  412.348. 
Furthermore,  §  412  308(c)(4)(ii)  requires 
that  the  Federal  rate  be  adjusted  so  that 
the  annual  DRG  reclassification  and  the 
recalibration  of  DRG  weights  and 
changes  iathe  geographic  adjustment 
factor  are  budget  neutral.  For  FYs  1992 
through  1995.  §412.352  required  that 
the  Federal  rate  also  be  adjusted  by  a 
budget  neutrality  factor  so  that  aggregate 


payments  for  inpatient  hospital  capital 
costs  were  projected  to  equal  90  percent 
of  the  payments  that  would  have  been 
made  for  capital-related  costs  on  a 
reasonable  cost  basis  during  the  fiscal 
year.  That  provision  expired  in  FY  1996 
Section  412.308(b)(2)  describes  the  7.4 
percent  reduction  to  the  rate  which  was 
made  in  FY  1994,  and  §  412  308(b)(3) 
describes  the  0.28  percent  reduclion  to 
the  rate  made  in  FY  1996  as  a  result  of 
the  revised  policy  of  paying  for 
transfers  In  the  FY  1998  final  rule  with 
comment  penod  (62  FR  45966)  we 
implemented  section  4402  of  the  BB.^ 
which  required  that  for  discharges 
occurring  on  or  after  October  1,  1997, 
and  before  October  1,  2002,  the 
unadjusted  standard  Federal  rate  was 
reduced  by  17  78  percent.  A  small  part 
of  that  reduction  wili  be  restored 
effective  October  1,  2002 

For  each  hospital,  the  hospital- 
specific  rate  was  calculated  by  dividing 
the  hospital's  Medicare  inpatient 
capital-related  costs  for  a  specified  base 
year  by  its  Medicare  discharges 
(adjusted  for  transfers),  and  dividing  the 
result  by  the  hospital's  case  mix  index 
(also  adjusted  for  transfers)  The 
resulting  case-mix  adjusted  average  cost 
per  discharge  was  then  updated  to  FY 
1992  based  on  the  national  average 
increase  in  Medicare's  inpatient  capital 
cost  per  discharge  and  adjusted  by  the 
exceptions  payment  adjustment  factor 
and  the  budget  neutrality  adjustment 
factor  to  yield  the  FY  1992  hospital 
specific  rate.  Since  F^  1992.  the 
hospital-specific  rate  has  been  updated 
annually  for  inflation  and  for  changes  in 
the  exceptions  payment  adjustment 
factor.  For  FYs  1992  through  1995,  the 
hospital-specific  rate  was  also  adjusted 
by  a  budget  neutrality  adjustment  factor 
In  the  FY  1998  final  rule  with  comment 
period  (62  FR  46012)  we  implemented 
secnion  4402  of  the  BBA,  which  required 
that  for  discharges  octrumng  on  or  after 
October  1,  1997,  and  before  October  1 
2002,  the  unadjusted  hospitai-specifn 
rate  should  be  reduced  by  17  78  percent 
A  small  part  of  that  reduction  will  also 
be  restored  effective  October  1,  2002 

To  determine  the  appropriate  budget 
neutrality  adjustment  factor  and  the 
exceptions  payment  adjustment  factor, 
we  developed  a  dynamic  model  of 
Medicare  inpatient  capital-related  i  osts, 
that  is,  a  model  that  projects  changes  in 
Medicare  inpatient  capital-related  costs 
over  time  VVith  the  expiration  of  the 
budget  neutrality  provision  the  mode: 
is  still  used  to  estimate  the  exceptions 
payment  adjustment  and  other  factors. 
The  model  and  its  application  are 
described  m  greater  detail  in  Appendix 
B  of  this  proposed  rule, 


In  accordance  with  section 
1886(d)(9)(A)  of  the  Act,  under  the 
prospective  payment  system  for 
inpatient  operating  costs,  hospitals 
located  in  Puerto  Rico  are  paid  for 
operating  costs  under  a  special  p>ayment 
formula  Prior  to  FY  1998.  hospitals  in 
Puerto  Rico  were  paid  a  blended  rate 
that  consisted  of  75  percent  of  the 
applicable  standardized  amount  specific 
to  Puerto  Rico  hospitals  and  25  percent 
of  the  applicable  national  average 
standardized  amount  However, 
effective  October  1,  1998,  as  a  result  of 
section  4406  of  the  BBA.  operating 
payments  to  hospitals  in  FHierto  Rico  are 
based  on  a  blend  of  50  percent  of  the 
applicable  standardized  amount  specific 
to  Puerto  Rico  hospitals  and  50  percent 
of  the  applicable  national  average 
standardized  amount.  In  conjunction 
with  this  change  to  the  operating  blend 
percentage,  effective  with  discharges  on 
or  af^er  October  1.  1997,  we  compute 
capital  payments  to  hospitals  in  Puerto 
Rico  based  on  a  blend  of  50  percent  of 
the  Puerto  Rico  rate  and  50  percent  of 
the  Federal  rate.  Section  412,374 
provides  for  the  use  of  this  blended 
payment  system  for  payments  to  Puerto 
Rico  hospitals  under  the  prospective 
payment  system  for  inpatient  capital- 
re  latea  costs.  Accordingly,  for  capital- 
related  costs  we  compute  a  separate 
payment  rate  specific  to  Puerto  Rico 
hospitals  using  the  same  methodology 
used  to  compute  the  national  Federal 
rate  for  capital. 

A  Determination  of  Federal  Inpatient 
Capital-Related  Prospective  Payment 
Rate  Update 

For  FY  1998.  the  Federal  rate  is 
$371.51.  With  the  changes  we  are 
proposing  to  the  factors  used  to 
establish  the  Federal  rate,  the  proposed 
FY  1999  Federai  .-^te  is  S377.25. 

In  the  discussion  that  follows,  we 
explain  the  factors  that  were  used  to 
determine  the  proposed  FY  1999 
Federai  rate  In  particular,  we  explain 
why  the  proposed  FY  1999  Federal  rate 
has  increased  1  55  percent  compared  to 
the  FY  1998  Federal  rate  Even  though 
we  estimate  that  Medicare  hospital 
inpatient  d!Si:harges  will  decline  by 
approximateiv  2  25  between  FT  1998 
and  FY  1999  we  also  estimate  that 
aggregate  capital  payments  will  increase 
b\  2  60  percent  during  this  same  period 
This  aggregate  increase  is  primarily  due 
to  the  change  in  the  federal  rate  blend 
percentage  from  70  percent  to  80 
percent,  the  1  55  percent  increase  in  the 
rate,  and  a  projected  increase  in  case 
mix. 

The  major  factor  contributing  to  the 
increase  in  the  proposed  capital  Federal 
rate  for  FY  1999  relative  to  FY  1998  is 
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that  the  proposed  FY  1999  exceptions 
reduction  factor  is  1.06  percent  higher 
than  the  factor  for  FY  1998.  The 
exceptions  reduction  factor  equals  1 
minus  the  projected  percentage  of 
exceptions  payments.  We  estimate  that 
the  projected  percentage  of  exceptions 
payments  for  FY  1999  will  be  lower 
than  the  projected  percentage  for  FY 
1998;  accordingly,  the  proposed  FY 
1999  rate  reflects  less  of  a  reduction  to 
account  for  exceptions  than  the  FY  1998 
rate. 

Total  payments  to  hospitals  under  the 
prospective  payment  system  are 
relatively  unaffected  by  changes  in  the 
capital  prospective  payments.  Since 
capital  payments  constitute  about  10 
percent  of  hospital  payments,  a  1 
percent  change  in  the  capital  Federal 
rate  yields  only  about  0.1  percent 
change  in  actual  payments  to  hospitals. 
Aggregate  payments  under  the  capital 
prospective  payment  transition  system 
are  estimated  to  increase  in  FY  1999 
compared  to  FY  1998. 

1.  Standard  Federal  Rate  Update 

a  Description  of  the  Update 
Framework.  Under  section 
412.308(c)(1).  the  standard  Federal  rate 
is  updated  on  the  basis  of  an  analytical 
framework  that  takes  into  account 
changes  in  a  capital  input  price  index 
and  other  factors.  The  update 
framework  consists  of  a  capital  input 
price  index  (CIPI)  and  several  policy 
adjustment  factors.  Specifically,  we 
have  adjusted  the  projected  CIPI  rate  of 
increase  as  appropnate  each  year  for 
case-mix  index  related  changes,  for 
intensity,  and  for  errors  in  previous  CIPI 
forecasts.  The  proposed  update  factor 
for  FY  1999  under  that  framework  is  0.2 
percent  This  proposal  is  based  on  a 
projected  U  8  percent  increase  in  the 
CIPI.  policy  adjustment  factors  of  -0.2. 
and  a  forecast  error  correction  of  -  0.4 
percent.  We  explain  the  basis  for  the  FY 
1999  CIPI  projection  in  section  II.D  of 
this  addendum.  Here  we  describe  the 
policy  adjustments. 

The  case-mix  index  is  the  measure  of 
the  average  DRG  weight  for  cases  paid 
under  the  prospective  payment  system. 
Because  the  DRC  weight  determines  the 
prospective  payment  for  each  case,  any 
percentage  increase  in  the  case-mix 
index  corresponds  to  an  equal 
percentage  increase  in  hospital 
payments. 

The  case-mix  index  can  change  for 
any  of  several  reasons: 

•  The  average  resource  use  of 
Medicare  patients  changes  ("real"  case- 
mix  change): 

•  Changes  in  hospital  coding  of 
patient  records  result  in  higher  weight 
DRG  assignments  ("coding  effects");  and 


•  The  annual  DRG  reclassification 
and  recalibration  changes  may  not  be 
budget  neutral  ( "reclassiHcation 
effect '). 

We  define  real  case-mix  change  as 
actual  changes  in  the  mix  (and  resource 
requirements)  of  Medicare  patients  as 
opposed  to  chtmges  in  coding  behavior 
that  result  in  assignment  of  cases  to 
higher-weighted  DRGs  but  do  not  reflect 
higher  resource  requirements.  In  the 
update  framework  for  the  prospective 
payment  system  for  operating  costs,  we 
adjust  the  update  upwards  to  allow  for 
real  case-mix  change,  but  remove  the 
effects  of  coding  changes  on  the  case- 
mix  index.  We  also  remove  the  effect  on 
total  payments  of  prior  changes  to  the 
DRG  classifications  and  relative 
weights,  in  order  to  retain  budget 
neutrality  for  all  case-mix  index-related 
changes  other  than  patient  severity.  (For 
example,  we  adjusted  for  the  effects  of 
the  FY  1992  DRG  reclassification  and 
tecalibration  as  part  of  our  FY  1994 
update  recommendation.)  The  operating 
adjustment  consists  of  a  reduction  for 
total  observed  c:ase-mix  change,  an 
increase  for  the  portion  of  case-mix 
change  that  we  determine  is  due  to  real 
case-mix  change  rather  than  coding 
modiHcations.  and  an  adjustment  for  the 
effect  of  prior  DRG  reclassification  and 
recalibration  changes.  We  have  adopted 
this  case-mix  index  adjustment  in  the 
capital  update  framework  as  well. 

For  FY  1999.  we  are  projecting  a  1.0 
percent  increase  in  the  case-mix  index. 
We  estimate  that  real  case-mix  increase 
will  equal  0.8  percent  in  FY  1999 
Therefore,  the  proposed  net  adjustment 
for  case-mix  change  in  FY  1999  is  -0.2 
percentage  points. 

We  estimate  that  DRG  reclassification 
and  recalibration  result  in  a  0.0  percent 
change  in  the  case  mix  when  compared 
with  the  case-mix  index  that  would 
have  resulted  if  we  had  not  made  the 
reclassification  and  recalibration 
changes  to  the  DRGs. 

The  capital  update  framework 
contains  an  adjustment  for  forecast 
error.  The  input  price  index  forecast  is 
based  on  historical  trends  and 
relationships  ascertainable  at  the  time 
the  update  factor  is  established  for  the 
upcoming  year.  In  any  given  year  there 
may  be  unanticipated  price  fluctuations 
that  may  result  in  differences  between 
the  actual  increase  in  prices  faced  by 
hospitals  and  the  forecast  used  in 
calculating  the  update  factors.  In  setting 
a  prospective  payment  rate  under  the 
proposed  framework,  we  make  an 
adjustment  for  forecast  erroponly  if  our 
estimate  of  the  capital  input  price  index 
rate  of  increase  for  any  year  is  off  by 
0,25  percentage  points  or  more.  There  is 
a  2-year  lag  between  the  forecast  and  the 


measurement  of  the  forecast  error.  Thus, 
for  example,  we  would  adjust  for  a 
forecast  error  made  in  FY  1997  through 
an  adjustment  to  the  FY  1999  update. 
Because  we  only  introduced  this 
analytical  framework  in  FY  1996.  FY 
1998  was  the  first  year  in  which  a 
forecast  error  adjustment  could  be 
required.  We  estimate  that  the  FY  1997 
CIPI  was  0.4  percentage  points  higher 
than  our  current  data  show,  which 
means  that  we  estimate  a  fore(.ast  error 
of -0.4  percentage  points  for  FY  1997. 
Therefore  we  are  making  an  -0.4  percent 
adjustment  for  forecast  error  in  FY  1999. 

Under  the  capital  prospective 
payment  system  framework,  we  also 
make  an  adjustment  for  changes  in 
intensity.  We  calculate  this  adjustment 
using  the  same  methodology  and  data  as 
in  the  framework  for  the  operating 
prospective  payment  system  The 
intensity  factor  for  the  operating  update 
framework  reflects  how  hospital 
services  are  utilized  to  produce  the  final 
product,  that  is.  the  discharge.  This 
component  accounts  for  changes  in  the 
use  of  quality-enhancing  services, 
changes  in  within-DRG  severity,  and 
expected  modification  of  practice 
patterns  to  remove  cost-ineffective 
services. 

We  calculate  case-mix  constant 
intensity  as  the  change  in  total  charges 
per  admission,  adjusted  for  price  level 
changes  (the  CPI  hospital  component), 
and  changes  in  real  case  mix.  The  use 
of  total  charges  in  the  calculation  of  the 
proposed  intensity  factor  niaites  it  a 
total  intensity  factor,  that  is,  charges  for 
capital  services  are  already  built  into  the 
calculation  of  the  factor.  We  have, 
therefore,  incorporated  the  intensity 
adjustment  from  the  operating  update 
framework  into  the  capital  update 
framework.  Without  reliable  estimates 
of  the  proportions  of  the  overall  annual    . 
intensity  increases  that  are  due. 
respectively,  to  ineffective  practice 
patterns  and  to  the  combination  of 
quality-enhancing  new  technologies  and 
within-DRG  complexity,  we  assume,  as 
in  the  revised  operating  update 
framework,  that  one-half  of  the  annual 
increase  is  due  to  each  of  these  factors. 
The  capital  update  framework  thus 
provides  an  add-on  to  the  input  price 
index  rate  of  increase  of  one-half  of  the 
estimated  annual  increase  m  intensity  to 
allow  for  within-DRG  severity  increases 
and  the  adoption  of  quality-enhancing 
technology 

For  FY  1999,  we  have  developed  a 
Medicare-specific  intensity  measure 
based  on  a  5-year  average  using  FY 
1993-1997  data.  In  determining  case- 
mix  constant  intensity,  we  found  that 
observed  case-mix  increase  was  0.9 
percent  in  FY  1993.  0.8  pert:ent  in  FY 
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1994,  17  percent  in  FY  1995,  1.6 
percent  in  FY  1996.  and  0.3  percent  in 
FY  1997.  For  FY  1995  and  FY  1996,  we 
estimate  that  real  case-mix  increase  was 
1  0  to  1  4  percent  each  year  The 
estimate  for  those  years  is  supported  by 
past  studies  of  case-mix  change  by  the 
RAND  Corporation.  The  most  recent 
study  was  "Has  DRG  Creep  Crept  Up' 
Decomposing  the  Case  Mix  Index 
Change  Between  1987  and  1988"  by  G. 
M.  Carter,  J.  P.  Newhouse,  and  D  A. 
Relies,  R-4098-HCFA/ProPAC(1991). 
The  study  suggested  that  real  case-mix 
change  was  not  dependent  on  total 
change,  but  was  usually  a  fairly  steady 
1.0  to  1.5  percent  per  year.  We  use  1.4 
percent  as  the  upp)er  bound  because  the 
R.^ND  study  did  not  take  into  account 
that  hospitals  may  have  induced  doctors 
to  document  medical  records  more 
completely  in  order  to  improve 
payment  Following  that  study,  we 
consider  up  to  1.4  percent  of  observed 
case-mix  change  as  real  for  FY  1992 
through  FY  1997  Based  on  this 
analysis,  we  believe  that  all  of  the 
observed  case-mix  increase  for  FY  1993, 
FY  1994  and  FY  1997  is  real 

We  calculate  case-mix  constant 
intensity  as  the  change  in  total  charges 
f>er  admission,  adjusted  for  price  level 
changes  (the  CPI  hospital  component), 
and  changes  in  real  case-mix.  Given 
estimates  of  real  case  mix  of  0  9  percent 
for  FY  1993,  0.8  perc;ent  for  FY  1994,  10 
percent  for  FY  1995,  and  1  0  percent  for 
FY  1996,  and  0  3  percent  for  FY  1997. 
we  estimate  that  case-mix  constant 
intensity  declined  by  an  average  1.5 
percent  during  FYs  1993  through  1997, 
for  a  cumulative  decrease  of  7.3  percent 
If  we  assume  that  real  case-mix  increase 
was  0  9  percent  for  FY'  1993,  0.8  percent 
for  FY'  1994,  14  percent  for  FY  1995,  14 
percent  for  FY'  1996  and  0.3  percent  for 
FY  1997.  we  estimate  that  case-mix 
c  onstant  intensity  declined  by  an 
average  1.6  percent  during  FYs  1993 


through  1997,  for  a  cumulative  decrease 
of  7  7  percent  Since  we  estimate  that 
intensity  has  declined  dunng  that 
penod,  we  are  recommending  a  0  0 
percent  intensity  adjustment  for  FY 
1999 

b.  Companson  of  HCFA  and  MedPAC 
Update  Recommendations  MedPAC 
recommends  a  0  0  to  0.7  percent  update 
to  the  standard  Federal  rate  and  we  are 
recommending  a  0  2  percent  update 
There  are  some  significant  differences 
between  the  HCFA  and  MedPAC.  update 
frameworks,  which  account  for  the 
difference  in  the  respective  update 
recommendations  A  ma)or  difference  is 
the  input  price  index  which  each 
framework  uses  as  a  beginning  point  to 
estimate  the  change  in  input  pnces 
since  the  previous  year  "The  HCFA 
capital  input  price  index  (the  CIPI) 
includes  pnce  measures  for  interest 
expense,  which  are  an  indicator  of  the 
interest  rates  facing  hospitals  during 
their  capital  purchasing  decisions  The 
MedPAC  capital  market  basket  does  not 
include  interest  expense;  instead  the 
MedPAC  update  framework  includes  an 
adjustment  when  nec:essary  to  account 
for  the  prolonged  changes  m  interest 
rates.  HCFA's  CIPI  is  vintage-weighted, 
meaning  that  it  takes  into  account  pnce 
changes  from  past  purchases  of  capital 
when  determining  the  current  period 
update.  MedPAC's  capital  market  basket 
IS  not  vintage- weighted,  accounting  only 
for  the  current  year  price  changes.  This 
vear,  due  to  the  difference  between 
HCF.^■s  and  MedP,^C's  input  pnce 
index,  the  percentage  change  m  HCFA's 
CIPI  is  0  8  percent,  and  the  percentage 
change  in  MedPAC's  market  basket  is 
2  4  percent 

MedPAC  and  HCFA  also  differ  in  the 
adiustments  they  make  to  their  price 
indices.  (See  Table  1  for  a  comparison 
of  HCFA  and  MedPAC's  update 
recommendations.)  MedPAC  makes  an 
adjustment  for  productivity,  while 
HCFA  has  not  adopted  an  adjustment 


for  c:apital  productivity  or  efficiency. 
MedP.^C  employs  the  same  productivity 
admstment  in  its  opierating  and  capital 
framework  We  have  identified  a  total 
intensity  factor  but  have  not  identified 
an  adequate  total  productivity  measure. 
The  Commission  also  includes  a 
p.'-oduct  change  adjustment  to  account 
for  changes  in  the  service  content  of 
hospital  stavs,  which  adjusts  the  base 
payment  rates  to  eliminate 
overpayments  in  the  future.  MedPAC 
recommends  a  -  3,0  to  a  -  1.0 
admstment  for  product  change  for  FY 
1999  For  FY  1999  MedPAC 
recommends  a  -0.7  to  a  -0,3 
adjustment  for  productivity.  We 
recommend  a  0.0  intensity  adjustment 

We  recommend  a  -0.2  total  case  mix 
adjustment  since  we  are  projecting  a  1.0 
percent  increase  in  the  case  mix  index 
and  we  estimate  that  real  case-mix 
n:  rpase  will  equal  0.8  percent  in  FY 
1999  MedPAC  makes  a  two  i>art 
adjustment  for  case  mix  changes,  which 
takes  into  account  changes  in  case  mix 
in  the  past  year.  They  recommend  a 
-  0  2  to  -  do  adjustment  for  coding 
change  and  an  0.0  to  0.2  adjustment  for 
within-DRG  complexity  change.  We 
recommend  a  -0.4  adjustment  for 
foret,ast  error  correction,  and  MedPAC 
recommends  a  -0.4  adjustment  for 
forecast  error  correction. 

The  net  result  of  these  adjustments  is 
that  MedPAC's  capital  update 
framework  suggests  a  -  1.9  to  1.4 
percent  update.  MedPAC  has 
recommended  a  0.0  to  0.7  percent 
update  to  the  rate  for  FY  1999  This 
range  is  consistent  with  the  PPS 
operating  update  recommended  by  the 
Commission.  We  describe  the  basis  for 
our  proposed  0.2  percent  total  update  in 
the  preceding  section.  HCFA  and 
MedPAC's  update  recommendations  are 
quite  close,  with  HCFA's 
recommendation  within  the  range 
recommended  bv  MedPAC. 


Table  i.— HCFA's  FY  1999  Update  Factor  and  MedPAC's  Recommendation 


Capital  Input  Pnce  index  

Policy  Ad)ustment  Factors: 

ProOuctivity 

Intensity  

Science  and  Techrxjlogy  , 

Intensity    

Real  wrthm  DRG  Change 
Product  Change  


Subtotal 


Case-M'x  Ad|ustment  Factors' 
Projected  Case-Mix  Change 
Real  Actoss  DRG  Change  ... 


HCFA'S  update 
factor 


0.8 


0.0 


0.0 


-1.0 
0^ 


MedPACs 
reconwnenda 

ton 


2.4 

-0.7  to  -0.3 

0.0  to  0.5 

n 

-3.0  to  -1.0 


3.7  to  -0.8 


2>R1K 
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Table  1.— HCFA's  FY  1999  Update  Factor  and  MedPAC's  Recommendation — Continued 

HCFA's  update 
(actor 

MedPACs 

recommeoda 

tion 

Codina  Chanoa                                           - 

-02  to  -0.0 

Real  wrt^ln  DRG  Chana6  >.......«... 

C) 

0.0  to  02 

Subtotal  ~ 

-0.2 

-02  to  02 

Eftect  of  FY  1996  RedassiticatKxi  and  Recaittwation  

0.0 
-0.4 

Forecast  Errof  Cofrectton  » ~ 

-0.4 

Total  Update 

0.2 

-1.9  to  1.4 

'  Included  m  MedPAC's  productivity  measure 
'Included  in  MedPAC's  case-mix  ad)ustmeni 
*  Included  m  HCFA's  intensity  lactor 


2.  Outlier  Payment  Adjustment  Factor 

Section  412.312(c)  establishes  a 
unified  outlier  methodology  for 
inpatient  operating  and  inpatient 
capital-related  costs.  A  single  set  of 
thresholds  is  used  to  identify  outlier 
cases  for  both  inpatient  operating  and 
inpatient  capital-related  payments. 
Outlier  payments  are  made  only  on  the 
portion  of  the  Federal  rate  that  is  used 
to  calculate  the  hospital's  inpatient 
capital-related  payments  (for  example, 
80  percent  for  cost  reporting  periods 
beginning  in  FY  1999  for  hospitals  paid 
under  the  fully  prospective 
methodology).  Section  412.308(c)(2) 
provides  that  the  standard  Federal  rate 
for  inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  proportion  of  outlier 
payments  under  the  Federal  rate  to  total 
inpatient  capital-related  payments 
under  the  Federal  rate.  The  outlier 
thresholds  are  set  so  that  operating 
outlier  payments  are  projected  to  be  3.1 
percent  of  total  operating  DRG 
payments  The  inpatient  capital-related 
outlier  reduction  factpr  reflects  the 
inpatient  capital-related  outlier 
payments  that  would  be  made  if  all 
hospitals  were  paid  100  percent  of  the 
Federal  rate  For  purposes  of  calculating 
the  outlier  thresholds  and  the  outlier 
reduction  factor,  we  model  payments  as 
if  all  hospitals  were  paid  100  percent  of 
the  Federal  rate  because,  as  explained 
above,  outlier  payments  are  made  only 
on  the  portion  of  the  Federal  rate  that 
is  included  in  the  hospital's  inpatient 
capital-related  payments. 

In  the  August  29,  1997  final  rule  with 
comment  period,  we  estimated  that 
outlier  payments  for  capital  in  FY  1998 
would  equal  6.18  percent  of  inpatient 
capital-related  payments  based  on  the 
Federal  rate.  Accordingly,  we  applied 
an  outlier  adjustment  factor  of  0.9382  to 
the  Federal  rate.  Based  on  the 
thresholds  as  set  forth  in  section  II.A.4.d 
of  this  Addendum,  we  estimate  that 


outlier  payments  for  capital  will  equal 
6.22  percent  of  inpatient  capital-related 
payments  based  on  the  Federal  rate  in 
FY  1999.  We  are,  therefore,  proposing 
an  outUer  adjustment  factor  of  0.9378  to 
the  Federal  rate.  Thus,  estimated  capital 
outlier  payments  for  FY  1999  represent 
a  higher  percentage  of  total  capital 
standard  payments  than  in  FY  1998. 

The  outlier  reduction  factors  are  not 
built  permanently  into  the  rates;  that  is. 
they  are  not  applied  cumulatively  in 
determining  the  Federal  rate.  Therefore, 
the  proposed  net  change  in  the  outlier 
adjustment  to  the  Federal  rate  for  FY 
1999  is  0.9996  (0.9378/0.9382).  Thus, 
the  outlier  adjustment  decreases  the  FY 
1999  Federal  rate  by  0.04  percent 
(0.9996 — 1)  compared  with  the  FY  1998 
outlier  adjustment. 

3.  Budget  Neutrality  Adjustment  Factor 
for  Changes  in  DRG  Classifications  and 
Weights  and  the  Geographic  Adjustment 
Factor 

Section  412.308(c)(4)(ii)  requires  that 
the  Federal  rate  be  adjusted  so  that 
aggregate  payments  for  the  fiscal  year 
based  on  the  Federal  rate  after  any 
changes  resulting  from  the  annual  DRG 
reclassihcation  and  recalibration  and 
changes  in  the  GAF  are  projected  to 
equal  aggregate  payments  that  would 
have  been  made  on  the  basis  of  the 
Federal  rate  without  such  changes.  We 
use  the  actuarial  model,  described  in 
Appendix  B  of  this  proposed  rule,  to 
estimate  the  aggregate  payments  that 
would  have  been  made  on  the  basis  of 
the  Federal  rate  without  changes  in  the 
DRG  classifications  and  weights  and  in 
the  GAF.  We  also  use  the  model  to 
estimate  aggregate  payments  that  would 
be  made  on  the  basis  of  the  Federal  rate 
as  a  result  of  those  changes.  We  then  use 
these  figures  to  compute  the  adjustment 
required  to  maintain  budget  neutrality 
for  changes  in  DRG  weights  amd  in  the 
GAF. 


For  FY  1998,  we  calculated  a  GAF/ 
DRG  budget  neutrality  factor  of  0.9989. 
For  FY  1999,  we  are  proposing  a  GAF/ 
DRG  budget  neutrality  factor  of  1.0032. 
The  GAF/DRG  budget  neutrality  factors 
are  built  permanently  into  the  rates;  that 
is.  they  are  applied  cumulatively  in 
determining  the  Federal  rate.  This 
follows  from  the  requirement  that 
estimated  aggregate  payments  each  year 
be  no  more  than  they  would  have  been 
in  the  absence  of  the  annual  DRG 
reclassification  and  recalibration  and 
changes  in  the  GAF.  The  proposed 
incremental  change  in  the  adjustment 
from  FY  1998  to  FY  1999  is  1.0032.  The 
proposed  cumulative  change  in  the  rate 
due  to  this  adjustment  is  1  0034  (the 
product  of  the  incremental  factors  for 
FY  1993.  FY  1994.  FY  1995.  FY  1996,  • 
FY  1997.  FY  1998.  and  the  proposed 
incremental  factor  for  FY  1999  0.9980 
X  1.0053  X  0.9998  x  0.9994  x  0.9987  x 
0.9989x1.0032  =  1.0034). 

This  proposed  factor  accounts  for 
DRG  reclassifications  and  recalibration 
and  for  changes  in  the  GAF.  It  also 
incorporates  the  effects  on  the  GAF-of 
FY  1999  geographic  reclassification 
decisions  made  by  the  MGCRB 
compared  to  FY  1998  decisions. 
However,  it  does  not  account  for 
changes  in  payments  due  to  changes  in 
the  disproportionate  share  and  indirect 
medical  education  adjustment  factors  or 
in  the  large  urban  add-on. 

4.  Exceptions  Payment  Adjustment 
Factor 

Section  412.308(c)(3)  requires  that  the 
standard  Federal  rate  for  inpatient 
capital-related  costs  be  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
proportion  of  additional  pavTnents  for 
exceptions  under  §  412.348  relative  to 
total  payments  under  the  hospital- 
specific  rate  and  Federal  rate.  We  use 
the  model  originally  developed  for 
determining  the  budget  neutrality 
adjustment  factor  to  determine  the 
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exceptions  pavTP.tint  adjustment  factor 
We  describe  that  model  in  Appendix  B 
to  this  proposed  rule. 

For  FY  1998,  we  estimated  that 
exceptions  payments  would  equal  3  41 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate  Therefore,  we  applied  an 
exceptions  reduction  factor  of  0  9659 
(1-0.0341)  in  determining  the  F"ederal 
rate  For  this  proposed  rule,  we  estimate 
that  exceptions  payments  for  FY  1999 
will  equal  2  39  percent  of  aggregate 
pavmenls  based  on  the  Federal  rate  and 
the  hospita!-spei;ific  rate.  Therefore,  we 
are  proposing  an  exceptions  payment 
reduction  factor  of  0  9761  to  the  Federal 
rate  for  FY  1999  The  proposed 
ex(  eplions  reduction  factor  for  FY  1999 
is  1  06  percent  higher  than  the  factor  for 
FY  1998 

The  exceptions  reduction  factors  are 
not  built  permanently  into  the  rates,  that 
is,  the  factors  are  not  applied 
cumulatively  in  determining  the  Federal 
rate.  Therefore,  the  proposed  net 
adjustment  to  the  FY  1999  Federal  rate 
IS  0.9761/0.9659.  or  1  0106. 


5   Standard  Capital  Federal  Rate  for  FY 

1999 

For  FY  1998,  the  capital  Federal  rate 
was  $371.51.  With  the  changes  wp  are 
proposing  to  the  factors  used  to 
establish  the  Federal  rate,  the  FY  1999 
Federal  rate  would  be  $377.25.  The 
proposed  Federal  rate  for  FY  1999  v.-as 
calculated  as  follows 

•  The  proposed  FY  1999  update 
factor  is  10020.  that  is.  the  proposed 
update  is  0.20  percent 

•  The  proposed  FY  1999  budget 
neutrality  adjustment  factor  that  is 
applied  to  the  standard  Federal  pa\Tner,t 
rate  for  changes  in  the  DRG  relative 
weights  and  in  the  GAF  is  1.0032 

•  The  proposed  FY  1999  outlier 
adjustment  factor  is  0.9378 

•  The  proposed  FY  1999  exceptions 
payments  adjustment  factor  is  0  9761. 

Since  the  Federal  rate  has  already 
been  adjusted  for  differences  m  case 
mix,  wages,  cost  of  living.  indire<:t 
medical  education  costs,  and  payments 
to  hospitals  sen-ing  a  disproportionate 
share  of  low-income  patients,  we 
propose  to  make  no  additional 


adjustments  in  the  standard  Federal  rate 
for  these  factors  other  than  the  budget 
neutrality  factor  for  changes  in  the  DRG 
relative  weights  and  the  GAF. 

We  are  providing  a  chart  that  shows 
how  each  of  the  factors  and  adjustments 
for  FY  1999  affected  the  computation  of 
the  proposed  FY  1999  Federal  rate  in 
comparison  to  the  FY  1998  Federal  rate. 
The  proposed  FY  1999  update  factor  has 
the  effect  of  increasing  the  Federal  rate 
by  0.20  percent  compared  to  the  rate  in 
FY  1998,  while  the  proposed  geographic 
and  DRG  budget  neutrality  factor  has 
the  effect  of  increasing  the  Federal  rate 
by  0.32  percent.  The  proposed  FY  1999 
outlier  adjustment  factor  has  the  effect 
of  decreasing  the  Federal  rate  by  0.04 
percent  compared  to  FY  1998,  The 
proposed  FY  1999  exceptions  reduction 
factor  has  the  effect  of  increasing  the 
Federal  rate  by  1  06  percent  compared 
to  the  exceptions  reduction  for  FY  1998. 
The  combined  effect  of  all  the  proposed 
changes  is  to  increase  the  proposed 
Federal  rate  by  1.55  percent  compared 
to  the  Federal  rate  for  FY'  1998. 


Comparison  ot  Factors  and  Adjustments— FY  1998  Federal  Rate  and  Proposed  FY  1999  Federal  Rate 


Update  factof'         

GAF 'DRG  Adjustment  Factor^  . 

Outlief  Adjustment  Factor^    

Exceptions  Adjustment  Factor* 
Federal  Rate  


98 


10090 
C  9989 
C9382 

C  9669 

S37V51 


Proposed 
FY  99 


'  002C 

•  xr 

0.9378 

0.9761 

$37725 


Change 


1.0020 
1  0032 
0.9996 
1.0106 
1.0155 


Percent 
change 


020 
0.32 
0.04 
1.06 
1.56 


"  The  update  factor  and  the  GAF/DRG  budget  neutraltry  lactors  are  built  permanentiv  into  the  rates  "^hus  tof  example  the  incremental  change 
from  FY  1998  to  FY  1999  resulting  from  the  application  of  the  1  0032  GAF/DRG  tjuoger  neurralitv  tacior  tor  FY  1 999  is  i  0032 

-"The  outlier  reduction  lactor  and  the  exceptions  reduction  factor  are  not  Ixiilt  pemanenttv  inic  "^e  'a;es  ma*  is,  these  tactors  a'p  tt  apptieo 
cumulatively  m  detemming  the  rates.  Thus,  tor  example,  the  net  change  resulting  tron^  the  applicator  o'  rhe  nr  1999  oudiar  'fr,j  -. .-  factor  is 
0  9378/0  9382.  or  0  9996. 


6  Spe<;ial  Rate  for  Puerto  Rico  Hospitals 

.\s  explained  at  the  beginning  of  this 
section,  hospitals  in  Puerto  Rico  are 
paid  based  on  50  percent  of  the  Puerto 
Rico  rate  and  50  percent  of  the  Federal 
rate.  The  Puerto  Rico  rate  is  derived 
from  the  costs  of  Puerto  Rico  hospitals 
only,  while  the  Federal  rate  is  derived 
from  the  costs  of  all  acute  care  hospitals 
participating  m  the  prospective 
payment  system  (including  Puerto 
Ricoj  To  adjust  hospitals'  capita! 
payments  for  geographic  variations  in 
capital  costs,  we  apply  a  geographic 
adjustment  factor  (G.^F)  to  both  portions 
of  the  blended  rate  The  GAF  is 
calculated  using  the  operating  PPS  wage 
index  and  varies  depending  on  the  MSA 
or  rural  area  in  which  the  hospital  is 
located.  We  use  the  Puerto  Rico  wage 
index  to  determine  the  GAF  for  the 
Puerto  Rico  part  of  the  capita!  blended 
rate  and  the  national  wage  index  to 


determine  the  G.^F  for  the  r.ational  part 
of  the  blended  rate 

Since  we  implemented  a  separate 
(jAF  for  Puerto  Rico,  we  also  propose  to 
apply  separate  budget  neutrality 
adjustments  for  the  national  G.'^F  ana 
for  the  Puerto  Rico  GAF  We  propose  to 
apply  the  same  budget  neutrality  factor 
for  DRG  reclassifications  and 
recalibration  nationally  and  for  Puerto 
Rico.  Separate  adjustments  were 
unnecessary  for  FY  1998  since  the 
Puerto  Rico  specific  GAF  was 
implemented  that  year  The  Puerto  Rico 
G.AF  budget  neutrality  factor  is  0.9989. 
while  the  DRG  adjustment  is  1.0033,  for 
a  combined  cumulative  adjustment  of 
1  0022.  (For  a  more  detailed  explanation 
of  this  proposed  change  see  .Appendix 
B.) 

In  computing  the  payment  for  a 
particular  Puerto  Rico  hospital,  the 
Puerto  Rico  portion  of  the  rate  (50%)  is 
multiplied  by  the  Puerto  Rico-specific 


GAF  for  the  MSA  in  which  the  hospital 
is  located,  and  the  national  portion  of 
the  rate  (50%)  is  multiplied  by  the 
national  GAF  for  the  MSA  in  which  the 
hospital  is  located  (which  is  computed 
from  national  data  for  all  hospitals  in 
the  United  States  and  Puerto  Rico).  In 
FY  1998  we  implemented  a  17.78 
percent  reduction  to  the  Puerto  Rico  rate 
as  a  result  of  the  BBA. 

For  FY  1998,  before  application  of  the 
GAF,  the  special  rate  for  Puerto  Rico 
hospitals  was  $177.57.  With  the  changes 
we  are  proposing  to  the  factors  used  to 
determine  the  rate,  the  proposed  F\' 
1999  special  rate  for  Puerto  Rico  is 
$180.73, 

B.  Determination  of  Hospital-Specific 
Rate  Update 

Section  412.328(e)  of  the  regulations 
provides  that  the  hospital-specific  rate 
for  FY  1999  be  determined  by  adjusting 
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the  FY  1998  hospital-specific  rate  by  the 
following  factors: 

1.  Hospital-Specific  Rate  Update  Factor 

The  hospital-specific  rate  is  updated 
in  accordance  with  the  update  factor  for 
the  standard  Federal  rate  determined 
under  §  412.308(c)(1).  For  FY  1999.  we 
are  proposin^  that  the  hospital-specific 
rate  be  updated  by  a  factor  of  1.0020. 

2.  Exceptions  Payment  Adjustment 
Factor 

For  FYs  1992  through  FY  2001.  the 
updated  hospital-specific  rate  is 
multiplied  by  an  adjustment  factor  to 
account  for  estimated  exceptions 
payments  for  capital-related  costs  under 


<)  412.348,  determined  as  a  proportion  of 
the  total  amount  of  payments  under  the 
hospital-specific  rate  and  the  Federal 
rate.  For  FY  1999,  we  estimate  that 
exceptions  payments  will  be  2.39 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  propose  that 
the  updated  hospital-specific  rate  be 
reduced  by  a  factor  of  0  9761.  The 
exceptions  reduction  factors  are  not 
built  permanently  into  the  rates:  that  is. 
the  factors  are  not  applied  cumulatively 
in  determining  the  hospital-specific 
rale.  The  proposed  net  adjustment  to  the 
FY  1999  hospital-specific  rate  is  0.9761/ 
0  9659.  or  1.0106. 


3.  Net  Change  to  Hospital-Specific  Rate 

We  are  providing  a  chart  to  show  the 
net  change  to  the  hospital-specific  rate. 
The  chart  shows  the  factors  for  FY  1998 
and  FY  1999  and  the  net  adjustment  for 
each  factor.  It  also  shows  that  the 
proposed  cumulative  net  adjustment 
ft-om  FY  1998  to  FY  1999  is  1.0126, 
which  represents  a  proposed  increase  of 
1.26  f>ercent  to  the  hospital-specific 
rate.  For  each  hospital,  the  proposed  FY 
1999  hospital-specific  rate  is 
determined  by  multiplying  the  FY  1998 
hospital-specific  rate  by  the  cumulative 
net  adjustment  of  1.0126. 


Proposed  FY  1 999  Update  and  Adjustments  to  Hospital-Specific  Rates 


FY  98 


Proposed 
FY  99 


Net  Ad|ust- 
merrt 


Percent 
Change 


Update  Factor 

Exceptions  Payment  Ad|ustmenl  Factor 

Cumulatpve  Adjustments  


1  0O9O 
09669 
0,9746 


1  0020 

0.9761 
0  9869 


1.0020 
1  0106 
1  0026 


020 
1  06 
1  26 


Mo<a:  The  update  (actor  toi  the  hospUt-epecMIc  rate  is  applied  cumulativefy  m  deter-'ning  me  rates  Thus,  the  mcrerrventai  increase  in  ',he  up- 
date factor  from  FV  1998  to  FY  1999  is  1.0020.  In  contrast,  the  exceptions  payment  adjustment  taaor  s  oo«  appkeO  cumuiatrveiy  Thos  tor  ex- 
ampte.  the  WKremental  inaease  m  the  exceptions  reduction  tactor  from  FY  1998  to  FY  1999  is  0  976i  0  9659  or  1  Oi06 


C.  Calculation  of  Inpatient  Capital- 
Related  Frospectiw  Payments  for  FY 
1999 

During  the  capital  prospective 
payment  system  transition  period,  a 
hospital  is  paid  for  the  inpatient  capital- 
related  costs  under  one  of  two  payment 
methodologies — the  fully  prospective 
payment  methodology  or  the  hold- 
harmless  methodology  The  payment 
methodology  applicable  to  a  particular 
hospital  is  determined  when  a  hospital 
comes  under  the  prospective  payment 
system  for  capital-related  costs  by 
comparing  its  hospital-specific  rate  to 
the  Federal  rate  applicable  to  the 
hospital's  first  cost  reporting  period 
under  the  prospective  payment  system. 

The  applicable  Federal  rate  was 
determined  by  making  adjustments  as 
follows: 

•  For  outliers  by  dividing  the 
standard  Federal  rate  by  the  outlier 
redution  factor  for  that  fiscal  year.  and. 

•  For  the  payment  adjustment  factors 
applicable  to  the  hospital  (that  is.  the 
hospital's  GAF.  the  disproportionate 
share  adjustment  factor,  and  the  indirect 
medical  education  adjustment  factor, 
when  appropriate). 

•  If  the  hospital-specific  rate  is  above 
the  applicable  Federal  rate,  the  hospital 
is  paid  under  the  hold-harmless 
methodology.  If  the  hospital-specific 
rate  is  below  the  applicable  Federal  rate, 
the  hospital  is  paid  under  the  fully 
prospective  methodology. 


For  purposes  of  calculating  payments 
for  each  discharge  under  both  the  hold- 
harmless  payment  methodology  and  the 
fully  prospective  payment  methodology, 
the  standard  Federal  rate  is  adjusted  as 
follows 

(Standard  Federal  Rate)  x  (DRC 
weight]  X  (GAF)  x  (Large  Urban  Add-on, 
if  applicable)  x  (COLA  adjustment  for 
hospitals  located  in  Alaska  and  Hawaii) 
X  (1  +  Disproportionate  Share 
Adjustment  Factor  ^  IME  Adjustment 
Factor,  if  appUcable). 

The  result  is  tha  adjusted  Federal  rate 

Payments  under  the  hold -harm  less 
methodology  are  determined  under  one 
of  two  formulas.  A  hold-harmless 
hospital  is  paid  the  higher  of  the 
following: 

•  100  percent  of  the  adjusted  Federal 
rate  for  each  discharge;  or 

•  An  old  capital  payment  equal  to  85 
percent  (100  percent  for  sole  community 
hospitals)  of  the  hospital  s  allowable 
Medicare  inpatient  old  capital  costs  per 
discharge  for  the  cost  reporting  period 
plus  a  new  capital  payment  based  on  a 
percentage  of  the  adjusted  Federal  rate 
for  each  discharge.  The  percentage  of 
the  adjusted  Federal  rate  equals  the  ratio 
of  the  hospital's  allowable  Medicare 
new  capital  costs  to  its  total  Medicare 
inpatient  capital-related  costs  in  the  cost 
reporting  period. 

Once  a  nospital  receives  payment 
based  on  100  percent  of  the  adjusted 
Federal  rate  in  a  cost  reporting  period 
beginning  on  or  after  October  1,  1994  (or 


the  first  cost  reporting  period  after 
obligated  capital  that  is  recognized  as 
old  capital  under  §  412.302(c)  is  put  in 
use  for  patient  care,  if  later),  the  hospital 
continues  to  rei»ive  (.apitai  prospective 
payment  system  payments  on  that  basis 
for  the  remainder  of  the  transition 
period 

Payment  for  each  di«.harge  under  the 
fully  prospective  methodology  is  the 
sum  of  the  following: 

•  The  hospital-specific  rate 
multiplied  by  the  DRC  relative  weight 
fur  the  discharge  and  by  the  applicable 
hospital-specific  transition  blend 
percentage  for  the  cost  reporting  period; 
and 

•  The  adjusted  Federal  rate 
multiplied  by  the  Federal  transition 
blend  pert.'entage 

•  The  blend  percentages  for  cost 
reporting  periods  beginning  in  FY  1999 
are  80  pert:ent  of  the  adjusted  Federal 
rate  and  20  percent  of  the  hospital- 
specific  rate 

Hospitals  may  also  receive  outlier 
payments  for  those  ca,ses  that  qualify 
under  the  thresholds  established  for 
each  fiscal  year  Section  412  312(c) 
provides  for  a  single  set  of  thresholds  to 
identify  outlier  cases  for  both  inpatient 
operating  and  inpatient  capital-related 
payments  Outlier  payments  ore  made 
only  CMi  that  portion  of  the  Federal  rate 
that  is  used  to  c;alculate  the  hospital's 
inpatient  (.apital-related  payments  For 
fully  prospective  hospitals,  that  portion 
IS  80  percent  of  the  Federal  rate  for 
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discharges  occurring  in  cost  reporting 
periods  beginning  during  FY  1999. 
Thus,  a  fully  prospective  hospital  will 
receive  80  percent  of  the  capital-related 
outlier  payment  calculated  for  the  case 
for  discharges  occurring  in  cost 
reporting  periods  beginning  in  FY  1999. 
For  hold-harmless  hospitals  paid  85 
percent  of  their  reasonable  costs  for  old 
inpatient  capital,  the  portion  of  the 
Federal  rate  that  is  included  in  the 
hospital's  outlier  pavements  is  based  on 
the  hospitals  ratio  of  Medicare 
inpatient  costs  for  new  capital  to  total 
Medicare  inpatient  capital  costs.  For 
hold-harmless  hospitals  that  are  paid 
100  percent  of  the  Federal  rate,  100 
percent  of  the  Federal  rate  is  included 
in  the  hospital's  outlier  payments. 

The  proposed  outlier  tnresholds  for 
FY  1999  are  in  section  n,A,4.c  of  this 
.^ddendum.  For  FY  1999,  a  case 
qualifies  as  a  cost  outlier  if  the  cost  for 
the  case  (after  standardization  for  the 
indirect  teaching  adjustment  and 
disproportionate  share  adjustment)  is 
greater  than  the  prospective  payment 
rate  for  the  ORG  plus  $1 1,350, 

During  the  capital  prospective 
payment  system  transition  period,  a 
hospital  may  also  receive  an  additional 
payment  under  an  exceptions  process  if 
its  total  inpatient  capital-related 
payments  are  less  than  a  minimum 
percentage  of  its  allowable  Medicare 
inpatient  capital-related  costs.  The 
minimum  payment  level  is  established 
by  class  of  hospital  under  §  412,348, 
The  proposed  minimum  payment  levels 
for  portions  of  cost  reporting  periods 
occurring  in  FY  1999  are: 

•  Sole  community  hospitals  (lof;ated 
in  either  an  urban  or  rural  area),  90 
percent; 

•  Urban  hospitals  with  at  least  100 
beds  and  a  disproportionate  share 
patient  percentage  of  at  least  20.2 
percent  ;  and 

•  Urban  hospitals  with  at  least  100 
beds  that  qualify  for  disproportionate 
share  payments  under  §  412  106(c)(2), 
80  percent;  and 

•  All  other  hospitals,  70  percent. 
Under  §  412  348(d).  the  amount  of  the 

exceptions  payment  is  determined  by 
comparing  the  cumulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payment  system  to  the 
cumulative  minimum  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amount  by  which  the  hospital's 
cumulative  payments  exceed  its 
cumulative  minimum  payment  is 
deducted  from  the  additional  payment 
that  would  otherwise  be  payable  for  a 
cost  reporting  period 

New  hospitals  are  exempted  from  the 
capital  prospective  payment  system  for 


their  first  2  years  of  operation  and  are 
paid  85  percent  of  their  reasonable  costs 
during  that  penod.  A  new  hospital's  old 
capital  costs  are  its  allowable  costs  for 
capital  assets  that  were  put  in  use  for 
patient  care  on  or  before  the  later  of 
December  31,  1990  or  the  last  day  of  the 
hospital's  base  year  cost  reporting 
period,  and  are  sub)ect  to  the  rules 
f>ertaining  to  old  capital  and  obligated 
capital  as  of  the  applicable  date 
Effective  with  the  third  year  of 
operation,  we  will  pay  the  hospital 
under  either  the  fully  prospective 
methodology,  using  the  appropnate 
transition  blend  in  that  Federai  fiscal 
year,  or  the  hold-harmless  methodologs 
If  the  hold-harmless  methodology  is 
apphcable.  the  hold-harmless  payment 
for  assets  in  use  during  the  base  period 
would  extend  for  8  years,  even  if  the 
hold-harmless  payments  extend  beyond 
the  normal  transition  period, 

D.  Capital  Input  Price  Index 

1.  Background 

Like  the  prospective  payment  hospital 
operating  input  price  index,  the  Capital 
Input  Price  Index  (CIPI)  is  a  fixed- 
weight  price  index  that  measures  the 
price  changes  associated  with  costs 
during  a  given  year.  The  CIPI  differs 
from  the  operating  input  price  index  \n 
one  important  aspect — the  CIPI  reflects 
the  vintage  nature  of  capital,  which  is 
the  acquisition  and  use  of  capital  over 
time.  Capital  expenses  in  any  given  year 
are  determined  by  the  stock  of  capital  in 
that  year  (that  is.  capital  that  remains  on 
hand  from  all  current  and  prior  capital 
acquisitions).  An  index  measuring 
capital  price  changes  needs  to  reflect 
this  vintage  nature  of  capital  Therefore, 
the  CIPI  was  developed  to  capture  the 
vintage  nature  of  capital  by  using  a 
weighted-average  of  past  capital 
purchase  prices  up  to  and  including  the 
current  year. 

Using  Medicare  cost  reports  AHA 
data,  and  Securities  Data  Corporation 
data,  a  vintage-weighted  price  index 
was  developed  to  measure  price 
increases  associated  with  capital 
expenses.  We  periodically  update  the 
base  year  for  the  operating  and  capital 
input  prices  to  reflect  the  changing 
composition  of  inputs  for  operating  and 
capital  expenses.  Currently,  the  CIPI  is 
based  to  FY  1992  and  was  last  rebased 
in  1997  The  most  recent  explanation  of 
the  CIPI  was  discussed  in  the  final  rule 
with  comment  period  for  FY  1998 
published  in  the  August  29.  1997 
Federal  Register  (62  FR  46050)  The 
following  Federal  Register  documents 
also  describe  development  and  revisions 
of  the  methodology  involved  with  the 
construction  of  the  CIPI  September  1. 


1992  (5-  FR  40016,1   May  26.  1993  (58 
FR  30448),  Septemt)er  1,  1993  (58  FR 
46490),  May  27,  1994  (59  FR  27876). 
September  1   1994  (59  FR  45517).  June 
2   1995  (60  FR  29229),  and  September 

1.  1995  (60  FR  45815),  May  31.  1996  (61 
FR  2-466),  August  30.  1996  (61  FR 
46196),  and  June  2.  1997  (62  FR  29953). 

2.  Forecast  of  the  dPI  for  Federal  Fiscal 
Year  1 999 

DRl  forecasts  a  0,8  percent  increase  in 
the  CIPI  for  FV  1999.  This  is  the 
outcome  of  a  projected  2  0  percent 
increase  in  vintage-weighted 
depreciation  pnces  (building  and  fixed 
equipment  and  movable  equipment) 
and  a  2  6  percent  increase  in  other 
(.apital  expense  prices  in  FY  1999, 
partially  offset  by  a  2.7  percent  decline 
in  vintage-weighted  interest  rates  in  FY 
1999  The  weighted  average  of  these 
three  factors  produces  the  0.8  percent 
increase  for  the  CIPI  as  a  whole. 

IV  Proposed  Chanjfps  to  Pa^-ment  Rafps 
for  Excluded  Hospilal»  and  Hospital 
Units:  Rale-of-lncreas*  Pen-pntages 

A.  Rate-of-Increase  Percentages  for 
Excluded  Hospitals  and  Hospital  Units 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  1886(b)  of  the  Act,  which  is 
implemented  in  §413.40  of  the 
regulations  Under  these  limits,  an 
annual  target  amount  (expressed  in 
terms  of  the  inpatient  operating  cost  per 
discharge)  is  set  for  each  hospital,  based 
on  the  hospital's  owm  historical  cost 
expenence  trended  forward  by  the 
applicable  rate-of-increase  percentages 
(update  factors).  In  the  case  of  a 
psychiatric  hospital  or  unit, 
rehabilitation  hospital  or  unit,  or  long- 
term  care  hospital,  the  target  amount 
mav  not  exceed  the  75th  percentile  of 
target  amounts  for  hospitals  and  imits  in 
the  same  class  (psychiatric, 
rehabilitation,  and  long-term  care).  The 
target  amount  is  multipUed  by  the 
number  of  Medicare  discharges  in  a 
hospital's  cost  reporting  period,  yielding 
the  ceiling  on  aggregate  Medicare 
inpatient  operating  costs  for  the  cost 
reporting  period. 

Each  hospital's  target  amount  is 
adjusted  armually,  at  the  beginning  of 
its  cost  reporting  period,  by  an 
applicable  upidate  factor.  Section 
1886(b)(3KB)  of  the  Act  provides  that  for 
cost  reporting  periods  begirming  on  or 
after  October  1 ,  1 998  and  before  October 
1.  1999,  the  update  factor  is  the  market 
basket  less  a  percentage  point  between 
0  and  2.5  depending  on  the  hospital's  or 
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unit's  costs  in  relation  to  the  ceiling.  For 
hospitals  with  costs  exceeding  the 
ceiling  by  10  percent  or  more,  the 
update  factor  is  the  market  basket 
increase.  For  hospitals  with  costs 
exceeding  the  ceiling  by  less  than  10 
percent,  the  update  ractor  is  the  market 
basket  minus  .25  percent  for  each 
percentage  point  by  which  costs  are  less 
than  10  percent  over  the  ceiling.  For 
hospitals  with  costs  equal  to  or  less  than 
the  ceiling  but  greater  than  66.7  percent 
of  the  ceiling,  the  update  factor  is  the 
greater  of  0  percent  or  the  market  basket 
minus  2.5  percent.  For  hospitals  with 
costs  that  do  not  exceed  66  7  percent  of 
the  ceiling,  the  update  factor  is  0. 

The  most  recent  forecast  of  the  market 
basket  increase  for  FY  1999  for  hospitals 
and  hospital  units  excluded  from  the 
prospective  payment  system  is  2.5 
percent:  therefore,  the  update  to  a 
hospital's  target  amount  for  its  cost 
reporting  period  beginning  in  FY  1999 
would  be  between  0  and  2.5  percent. 

In  addition,  section  1886(b)(3)(H)  of 
the  Act  provides  that  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1998  and  before  October  1.  1999.  the 
target  amount  for  psychiatric  hospitals 
and  units,  rehabilitation  hospitals  and 
units,  and  long-term  care  hospitals  will 
be  the  lower  of  the  hospital's  specific 
target  amount  or  the  75th  percentile 
target  amount  for  hospitals  in  the  same 
class.  The  FY  1998  75th  percentile 
target  amounts  were  $10,534  for 
psycJiiatric  hospitals  and  units,  $19,104 
for  rehabilitation  hospital  and  units,  and 
$37,688  for  long-term  care  hospitals.  For 
1999.  these  75th  percentile  flgures  must 
be  updated  by  the  market  basket 
increase.  Section  1886(b)  of  the  Act  was 
revised  to  change  the  formulas  for 
determining  bonus  and  relief  payments 
for  excluded  hospitals  and  also 
establishes  an  additional  bonus 


payment  for  continuous  improvement, 
for  cost  reporting  periods  on  or  after 
October  1.  1997  Finally,  a  new  statutory 
payment  methodology  for  new  hospitals 
and  units  (psychiatric,  rehabilitation, 
and  long-term  care)  was  effective 
October  1.  1997  as  governed  by  section 
lB86(b)(7)oftheAct. 

V.  Tablas 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  proposed  rule  and  in  this 
Addendum.  For  purposes  of  this 
proposed  rule,  and  to  avoid  confusion, 
we  have  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
in  the  September  1,  1983  initial 
prospective  payment  final  rule  (48  FR 
39844).  Tables  lA.  IC,  ID.  lE.  IF,  3C. 
4A,  4B.  4C.  4D.  4E,  4F,  5,  6A.  6B.  6C, 
6D.  6E.  6F.  6G.  7A,  7B,  8A,  and  83  are 
presented  below.  The  tables  presented 
below  are  as  follows: 
Table  lA — National  Adjusted  Operating 
Standardized  Amounts,  Labor/ 
Non  labor 
Table  IC — Adjusted  Operating 

Standardized  Amounts  for  Puerto 
Rico,  Labor/Nonlabor 
Table  ID — Capital  Standard  Federal 

Payment  Rate 
Table  IE — National  Adjusted  Operating 
Standardized  Amounts  for 
"Temporary  Relief  Hospitals. 
Labor/Nonlabor 
Table  IF — Adjusted  Operating 
Standardized  Amounts  for 
"Temporary  RelieP'  Hospitals  in 
Puerto  Rico,  Labor/Nonlabor 
Table  3C — Hospital  Case  Mix  Indexes 
for  Discharges  Occurring  in  Federal 
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Table  1  A.— National  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


Large  uft>an  areas 

Other  areas 

I  abor-relatad 

Noniabor-felaled 

1  atx>r-related 

Non;aD<T  'eia'ed 

2,776.21 

1.128.44 

2,732.26 

1.110.58 

Table  IC— Adjusted  Operating  Standardized  Amounts  For  Puerto  Rico,  Labor, Nonu\bor 


Large  urba-  vea'- 

Ott^er  areas 

Labor 

Nonlatxx 

LabOf            Nonlabof 

National   

2.752.36 
1.323.01 

1,118.74 
532.55 

2  'Sr  V             1  118  74 

Puerto  Rico 

1  302  07               524  11 
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Table  iD — Cap^tau  Standard  Federal  Pt>MEN'  Rate 


Rate 


Puerc  Rico 


371.51 
177.57 


'ab.l  IE-— Nationa.  Adjusted  Operating  Standardized  AmOoN-s  For    1l>/^ 

NONlABQR 


pelief"  Hospitals.  Labor/ 


Large  uroan  areas 

0">e'  a-eas 

Latxjf  feiated 

Nonlabor-related 

t-asof  '«=ia'e: 

Nonlabor-related 

2790  09 

'  ■  34  '38 

2,745.92 

1.116.13 

Tabif  if  —Adjusted  Operating  Standardized  Amounts  For  'Temporarv  Rfi opt^"  h^spta,  q  n  Puerto  Rico. 

UBOR/NONLABOR 


Large  ufbar  areas 

Other  areas 

Latxx 

h*oniaDOf 

labor 

Nomabor 

National „ _ 

Puerto  Rioo 

2.766.12 
1,329.63 

1,124.33 
535.21 

2,766.12 
1,308.58 

1,124.33 
526  73 

2'»622 
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Cam 

Avg. 

CaM 

Avg. 

CaM 

Avg. 

Cam 

Avg. 

Com 

Avg 

ProvKtar 

mix 

fXHjr 

ProMd« 

mn 

hour 

Prwrtdar 

mn 

hour 

Provider 

mx 

hour 

Provider 

mu 

hour 

tndei 

wage 

»KlM 

wag* 

index 

wage 

mdax 

wage 

ndex 

1 

wage 

010001  

014634 

1597 

010097 

009183 

1487 

030006 

015688 

18.22 

040006  

010400 

1338 

040118  

01.3520 

1557 

010004 

01  0066 

13  79 

010098 

01  1894 

13.02 

030007  

01.3034 

1796 

040007  

018696 

1899 

040119 

01.1640 

15.33 

010005 

01  1699 

1589 

010099 

01  1010 

0913 

030008 

02.2412 

14  19 

040006  

010301 

1350 

040124 

01.0649 

1653 

010006 

01  4636 

16  19 

010100 

01  3314 

1567 

030009 

012640 

17  83 

040010  

01  3262 

1683 

040126 

00.9661 

1356 

010007 

010008 

01  1300 
01  0836 

1409 
13  76 

010101  . 
010102 

010382 
00  9604 

1460 
12.71 

(WOOIO 
030011  

01  4386 

20  06 

040011 

00  9690 

11  66 

040134 

02  6875 

01  4734 

19  48 

040014  

015138 

1812 

060002 

01.5241 

27  86 

010009 

01  1456 

1750 

010103 

018119 

17  66 

030012  

012356 

1804 

040015  

01  1668 

1480 

050006  

01.5662 

20  69 

010010  

010886 

1540 

010104  . 

016869 

1866 

030013  

01.2951 

20.90 

040016  

01  6762 

1666 

060007  

01  5312 

2711 

010011  

01  6411 

20  28 

010108  . 

015192 

1668 

030014  .. 

01.5263 

18.07 

040017  

01.2700 

1462 

050008  

01  4438 

26  60 

010012 

012728 

1745 

010109 

01  1224 

1341 

030016  

01  1871 

19.00 

040018  

015583 

1808 

050009 

016484 

24  26 

010015  

01  1428 

1404 

010110 

010246 

1497 

030017  

01.4718 

19.72 

040019  

01.1438 

12  08 

060013  

01  8476 

23  25 

010016 

012538 

1740 

010112  

01.1997 

14.50 

030018 

01.8083 

27.57 

040020 

015404 

1542 

060014  

01  1816 

2357 

010018 

00.9607 

1772 

010113  

016622 

1597 

030019  

015636 

23.66 

040021  

01.2056 

1615 

0SOO15  

01.3820 

24  35 

010019 

01.2436 

1500 

010114  

013201 

1649 

030022 

01  4160 

1879 

040022  

01.5321 

2341 

060016  

01  1889 

18  74 

010021  

01.2461 

1583 

010115  

M870e 

06  92 

030023  

01  4822 

20  04 

040024  

01.0031 

13.38 

060017  

02  0973 

2447 

010022 

010068 

18  25 

010117  

00.8824 

030024 

016663 

20.87 

040026  

00.9000 

1248 

060018 

01.2579 

17  02 

010023 

01  6877 

1606 

010118  

013033 

28.66 

000025 

01.0483 

14.97 

040026  

01.5700 

17  88 

060021  

01  4154 

2441 

010024 

01  4236 

1562 

010119  

00.8398 

1657 

030027  . 

01  0392 

1717 

040027  

01.2930 

1377 

050022  

01  5819 

23  22 

010025  

01.3634 

1453 

010120 

01.0107 

1662 

030030  . 

01  7154 

1851 

040028  

01.0462 

1454 

060024  

01  3639 

20  68 

010027 

008180 

3637 

010121  

01.3471 

1303 

030033  

01.2640 

15.67 

040029  

015975 

17  64 

060025  

01  8279 

21  99 

010029 

016109 

17  24 

010123  

015883 

1658 

030034 

01  0796 

17.44 

040030  

00.8325 

1250 

050026  

01,6433 

28  62 

010031 

01.2801 

1736 

010124  

012886 

16.44 

030035  

015315 

17  93 

040032  

00  9669 

11.81 

060028  

01.3707 

15.61 

010032 

00  9803 

1381 

010125 

010743 

15  15 

030036  

015603 

20  35 

040036  

00  9837 

10.12 

060029  

01  4900 

21  71 

010033 

01.9671 

1882 

010126 

015171 

1891 

030037  

02.0694 

20.18 

040036  

01.5104 

17  85 

050030 

01.3267 

20.82 

010034 

01  1066 

1454 

010127  

013575 

18.07 

030038  

016284 

20.57 

040037  

01  1061 

12.40 

060032 

015567 

19.03 

010036 

01  1827 

1708 

010128 

009738 

030040 

01  1572 

14.74 

040039  

015394 

13.39 

060033 

01  4502 

24  74 

010036 

01  1899 

1799 

010129 

01  0600 

12.94 

030041 

00  9638 

14.31 

040040  

00.9817 

15.09 

050036  

01  6646 

1596 

010038 

013028 

1903 

010130  

00  9980 

1585 

030043  

015213 

17  92 

040041  

015978 

17.06 

050038  

01.4466 

29.35 

010039 

01  7056 

17  67 

010131  

013864 

17  25 

030044 

009738 

16.04 

040042  

015567 

1512 

060039  

01.8097 

21.59 

010040 

01  6110 

18  52 

010134  

00  8381 

1086 

030047 

00.9401 

18  63 

040044  

01.0624 

1302 

060040  

015411 

3271 

010043 

01  0489 

11  63 

010137  .. 

01.2373 

1884 

030049 

00.9839 

20.75 

040045  

01.0079 

17  86 

050042  

015889 

22.76 

010044 

01  1028 

1592 

010138  

00  9399 

1243 

030064  

00.8332 

1441 

040047  

01.1013 

1548 

060043  

01.5649 

31.83 

010O45 

01  2066 

14  77 

010139 

01  6766 

20  36 

030066  

015012 

17  66 

040060 

01.1796 

12.44 

050046  

01.2364 

18.69 

010O46 

01  5064 

17  67 

010143  

015743 

15.07 

030069  

01  3006 

22.74 

040061  

01.1670 

13.51 

060046 

01.1680 

2254 

010047 

00  9884 

1214 

010144 

013469 

1659 

030060 

01.1528 

17.75 

040053  

01.1178 

1566 

060047  

01.5646 

34.07 

010049 

01  1575 

1382 

010145 

013390 

1615 

030061  

01.6664 

20  08 

040054  

010632 

13.50 

050061  

01.1348 

20  91 

010060 

01  1489 

14  17 

010146 

01.2470 

16.83 

030062  

01  2455 

1661 

040056  

01  4666 

15.78 

060064  

01.1263 

1844 

010061 

00  9234 

01  0479 

11  17 
1366 

010148 
010149 

00.9483 
013349 

030064  

030066  

01  7664 
01  7843 

18.45 
19.91 

040068  

040060  

01  0463 
00  9290 

15.12 
11.03 

0S0O56  

060066 

01.3276 
01.3074 

22  46 

010062 

17  75 

2436 

010O53 

01  0750 

0617 

010150 

01  1562 

1582 

030067  

01.0939 

1699 

040062  

01.6786 

15.56 

060067  

01.5828 

20.60 

010064 

01.1996 

1758 

010152  

015892 

1612 

030068 

01  1092 

1582 

040064  

01.0667 

13.92 

060068  

01,4871 

26  22 

010066 

01  4737 

1647 

010155 

010788 

1090 

030069 

014037 

21.66 

040066  

01.1801 

16.36 

060060  

01.5008 

18.49 

010056 

01  3306 

1946 

020001 

01  5208 

27  19 

030071  

01  0057 

040067  

015166 

1263 

060061  

01.3607 

22.13 

010068 

009766 

13.47 

020002  

01.0696 

24  09 

030072  

00  8620 

040000  

01.1096 

1547 

050063  

01.4701 

23.89 

010069 

01  0774 

1544 

020004 

01  1712 

25  49 

030073  

01.0041 

040070  

00.9096 

14.26 

050066  

01.7006 

21.96 

010061 

01  1893 

1580 

020006 

00.9286 

28.73 

030074  

00  9408 

040071  

01  6234 

16  49 

060066  

015265 

19.77 

010062 

01  0206 

13  27 

020006 

01  1834 

2507 

030075 

00.8242 

040072  

010982 

1541 

060067  

01.3204 

21.48 

010064 

01  7562 

20  86 

020007 

00  9834 

25  64 

030076 

00  9614 

040074  

01.2503 

1630 

050068  

01.1315 

19.98 

010065 

01  3692 

1535 

020008 

01  1238 

30.06 

000077  

00.8060 

040075  

01.0369 

12.15 

050069  

016246 

24.57 

010066 

00  9184 

10  89 

020009 

00  8881 

26  77 

030078 

01  0727 

040076  

01.0407 

1699 

050070  

01.3716 

31.44 

010068 

01  2837 

17  18 

020010 

01  0169 

26  93 

030079 

00  8628 

040077  

01  0621 

1257 

060071  

01.3791 

3307 

010069 

01  1861 

1284 

020011 

00.9299 

25  75 

030080 

01.5006 

1977 

040078  

01.5099 

22  64 

060072  

01.4414 

3214 

010072 

01  1579 

1522 

020012 

015746 

2615 

030083 

013763 

22.10 

040080  

01.0790 

16.38 

050073  

01.3063 

33  68 

010073 

01  0660 

11  04 

020013 

010266 

26  78 

030084 

01  1228 

040081  

00.9679 

10.85 

050075  

01.3412 

32  86 

010078 

012573 

17  97 

020014  

01.1152 

22  90 

030086 

014617 

1859 

040082  

015191 

14.71 

050076  

01.9181 

32.26 

010079  

01  2411 

1442 

020017 

01  4752 

2514 

030086 

014318 

20.19 

040084  

01  1006 

16.82 

060077  

01.6304 

24  52 

010061 

01  8296 
01  0337 
01  5048 
012796 
01  0396 

17  69 
1564 

18  27 
17  32 
1544 

020018 
020019 
020020 

IXMV\   

020024  

00  9660 
00  9067 
00  7369 
00.8661 
01.1349 

030087  

000088  

030089  

030092 

030083 

016636 
014231 
01  6391 
01  «8.-« 
01.3770 

19.77 
1942 
1970 
2125 
1877 

040086  

040088  

040090  

040091  

040093  

01.1964 
01.4395 

00  9349 

01  1266 
00  9413 

15.29 
1339 
14.77 
18.55 
13.01 

060078  

050079  

050080  

060082  

050064  

01.3632 
01.5434 
01.4214 
016661 
01  6759 

2559 

010083 

31.90 

010064 

1944 

010085 

21.99 

010086 

22  66 

22.53 

010087 

01  6587 

1636 

020025  

010164 

26.32 

030094  

015784 

1919 

040100  

01.2392 

12.91 

050088  

00.9877 

19.55 

010089 

01  2392 
01  6236 
01  0247 

1850 
1744 
1351 

020026 
020027  . 
030001 

01.2873 
01.0891 
013399 

030096 

030099  

040001  

01  0461 
00  9439 
01.1079 

1886 

040106 

01.0363 
01.0675 
01  1428 

13.05 
13.53 

16.75 

050089  

050090  

060091  

01.3688 
01.2668 
01  1370 

1886 

010090 

1  040106  

23  86 

010091   . 

1987 

13  42 

040107  

21.99 

010092 

01  4011 

1582 

030002 

01.7944 

20.96 

040002  

01  1468 

13  33 

040109  

01.1342 

13.95 

050092  

00  9386 

16.26 

010094 

012128 

16.01 

030003  

02  0396 

22  66 

040003 

010880 

13.97 

040114  

01  8758 

1798 

060093  

01.5500 

23  90 

010096 

009779 

1273 

030004  

01.1011 

12.52 

040004  

01  6709 

17  69 

040116  

01.2666 

1672 

060096  

015374 

21.29 
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CaM 

Avg 

CaM 

Avg 

Case 

Avg 

Case 

Avg 

CaM 

Avg, 

ProvtOei 

mix 

hour 

Provider 

mix 

hour     Provider 

mix 

hour 

ProvKtef 

mx 

Vxjr 

ProvKler 

rrw 

hour 

index 

wage 

mdex 

wage 

index 

wage 

, 

index 

wage 

ndex 

wage 

050097 

01.3873 

1848 

060204 

01  5825 

2452  060313 

01  2044 

22  00 

050443 

00  9067 

1882 

050671  

01.5096 

20.06 

060099 

01  4747 

23  55 

060206   . 

01 

2709 

2152  060315 

01 ,3679 

2C47 

060444 

01.2967 

22  54 

060673  

01.6294 

28.41 

060100 

01  6983 

33  49 

060207 

01 

2640 

20  02  050317 

01,2656 

21  86 

'   060446  

00.9770 

1006 

0506  ■'5  

01.1367 

„. 

060101 

01  4168 

31  68 

060211 

01 

3186 

3067 

050320 

01 .2324 

27  70 

060447  

01.0672 

lB5e 

0606-7  

01.4844 

20.19 

050102 

01  3532 

1701 

050213 

01 

5794 

22  96 

050324 

01  9664 

2619 

060448  

01.09-4 

?C  96 

0506^8  

01.4088 

30.62 

050103 

01.5661 

23  46 

060214 

01 

4669 

21  31 

060325 

01.2306 

21  08 

060449  

01.3366 

2-   '4 

D50679  

01.4970 

28.52 

050104 

01  4815 

23  94 

050215 

01 

5572 

29  63 

060327 

01.5599 

1867 

050454  

01.8426 

26  82 

D6O680  

01.4380 

27.74 

060107 

01  4511 

23  02 

060217 

01 

3457 

1908 

060329 

01 ,2928 

1988 

:  050466  

01.7746 

1656 

D50581  

013830 

2438 

050108 

01.8295 

23.87 

060219 

01 

1139 

1883 

050331 

01  4843 

24, 2C 

050456  

01.1694 

16  9: 

06O583  

01.0200 

2138 

050110 

01  1656 

20.59 

060222 

01 

6256 

31,91 

050333 

01  1427 

24  96 

060457  

02.0310 

3<  03 

050684  

01.1908 

20.18 

060111 

01  3578 

20  16 

060224 

01 

5705 

23.23 

060334 

01  7269 

34  59 

050459  

015986 

;>9  5- 

360586  

015772 

27  19 

060112  . 

01.4824 

19,36 

060226 

01  6075 

22  02 

060335 

01  4534 

2'  39 

050464  

01.8736 

i  ^  <  ' 

C6068e  .. 

01.3480 

20.52 

060113 

01.3756 

31-26 

060226 

01  4119 

24  79 

050336 

01,3695 

2014 

060468  

01.3879 

'S<  "■ 

06O58S 

C-  32?C 

24  70 

050114  

01  3693 

23  13 

060228 

01.2880 

30  89 

060342 

01 .3706 

17  71 

050469  

01 .0972 

16  6.; 

'di>0i>8Sf 

Ci  24  74 

24.07 

060115  

01.5640 

20  46 

060230 

01,3342 

25  40 

050343 

01.0226 

14,95 

060470  

01.1474 

186- 

350590  

013678 

24.92 

060116 

01  4487 

23  36 

060231 

01  6681 

26.54 

060348 

01  6579 

26  44 

050471  

01.8883 

234- 

050591  

013784 

22.67 

060117  . 

01  4615 

20  79 

060232 

01  7123 

21  50 

060349 

00  8826 

14  67 

,  050476  

013612 

21  'C 

050692  

013661 

18.46 

050118 
050121 

01  1901 
01  3531 

23  81 

24  60 

060234 
060236 

01.2536 
01  6014 

30  23 

060360 

01  3957 

24  28 

!  060477  

01.4936 

26  9C 

350593  ...  . 

01.1848 

24.56 

050351 

01  4663 

32  84 

[   050478  

00.9636 

21  1- 

060594  

01.6738 

19.05 

050122 

01  5966 

26  86 

050236 

01  4693 

25  40 

060362 

01  3034 

1907 

060481  

01.4848 

27  12 

060597  

015006 

2136 

050124   . 

01.3182 

U  12 

060238 

01,5517 

24  76 

060353 

01  6669 

24  77 

050482  

01.0978 

16.07 

060598 

013875 

32.07 

060125 

01.3970 

27  55 

060239 

01  5877 

21  67 

050356 

00  9808 

1604 

050483  

01.1821 

2252 

050599 

01.6318 

2353 

060126 

01.5414 

24  94 

060240 

01  4863 

21  17 

050367 

01  4011 

23  77 

060486  

01.6661 

23.81 

060801  

01.6150 

32.06 

050127 

01  3406 

24  15 

060241 

01  2337 

26.32 

060369 

01.2854 

T9  :• 

050486  

01J483 

23.00 

060803  

01.4035 

22.80 

060128   , 

01,6211 

21  63 

060242 

014284 

2991 

060360 

01  4136 

31  05 

050488  

01.3349 

32  94 

060604  

01,5022 

3757 

060129 

01  6194 

1426 

060243 

01.5930 

22  58 

060366 

01  3466 

22  32 

050491  

01  1936 

21  9- 

350607  

01.1646 

20.09 

060131 

013023 

29  90 

060245 

01,4385 

23.33 

050367 

01.2485 

27  64 

060492  

01.4113 

22  3- 

350608  

013000 

1556 

050132 

01  4267 

2374 

060248 

01,2618 

27.54 

050369 

01.2376 

21  58 

:  06O494  

015167 

26  2C 

jtO609  

01.4606 

3231 

060133 

015911 

25  56 

060251 

01  0989 

1491 

060373 

01  4446 

24  31 

050496  

01.7259 

31  86 

3506-3  

01.0086 

31.83 

060136 

01  3964 

26  36 

060253 

01.2992 

26  63 

060376 

01  3991 

26  32 

050497  

00.8270 

10.56 

0W6-5  

01.0042 

2331 

050136  , 

01  4011 

24  04 

050254 

015141 

14,11 

060377 

00  9333 

19  49 

050498  

015434 

24  96 

35.36 -6  

013681 

22.86 

060137 

01  4012 

30  81 

050256 

01  7518 

2391 

050378 

01  ^364 

20  86 

■   050502  

01.7222 

22  ^4 

360618  

01.1183 

22.63 

050138 

01  9630 

33  22 

060267 

01  1275 

1938 

060379 

00  9589 

16  16 

060603  

01J400 

23  16 

350623  

02.0034 

27.06 

050139 

01.2532 

31  56 

060260 

01,0044 

24.07 

060380 

01  6867 

29  30 

050506  

01.4396 

27  4C. 

350624  

013564 

22.18 

060140 

01  2757 

31-54 

060261 

01  2723 

18.81 

060382 

01  3984 

23  86 

050610  

01J781 

3i.ee 

350625  

01.6074 

2553 

050144 

01  6355 

29  12 

060262 

01  8576 

27  43 

050386 

01  4021 

26  64 

060612  

01,5743 

33.05 

350630  

013401 

23.93 

050145 

01  3861 

31  48 

060264 

01  3336 

27  45 

050386 

00  9019 

20  64 

060615  

01.3473 

32  36 

350633  

013131 

21.95 

050146 

01  4762 

060267 

01  6544 

27  78 

060390 

01  1867 

16  76 

•   050616  

01.5400 

26  If 

350636  

01.5061 

26.10 

050148   . 

01  1151 

21  00 

060270 

01  3673 

24  13 

060391 

01,3292 

21  68 

060617  

01.1822 

'9  69 

350638  

01.1026 

24.90 

050149 

01  4748 

22  78 

060272 

01.3703 

21.56 

050392 

00  9917 

18  42 

060622  

01.225; 

3C  9": 

350641  

015688 

14.88 

060150 
060162 

23  95 
23  39 

060274 
050276 

00  9<»ai 

01-2072 

21  63 

3301 

050393 

01  486C 

1  7  96 

050623 

015384 

26  96 

360643  

00.8426 

01 

3R5n 

050394 

01  5488 

20  22 

060526  

013236 

134; 

350644  

01.0506 

22  44 

060153 
050156 

01 
01 

6231 
0917 

28  40 
22  33 

060277 
060278 

01  4723 
01  5669 

19.06 
22  63 

050396 
05039? 

01  6148 

24  '2 

060628 

015785 

19  7C 

oviaeo  .  . 

01  4813 

00  9890 

20  OC 

050531  

01.1762 

20ia 

350661  

00.8186 

20.06 

050158 

01 

3649 

27  94 

060279 

01  3441 

1904 

050401 

01  1257 

1964 

050534  

01.4679 

23.66 

050662  

00.8061 

33.41 

060159 

01 

2998 

1909 

060280 

01  7639 

25  90 

060404 

01,0766 

1596 

050536  

01.3453 

2353 

060063  

01.1547 

24.12 

060167 

01 

2885 

21  83 

050281 

01,5490 

33  56 

050406 

01,0708 

19  66 

050537  

01.3880 

18.57 

050068  

00.9400 

34.48 

050168 

01 

5276 

2207 

060282 

01  3068 

23  58 

050407 

01,3597 

29  46 

060639  

015567 

19.52 

060667  

01.0188 

28.01 

050169 

01  4399 

24  49 

050283 

01  5231 

27  35 

O6O410 

01,0632 

1308 

060641  

01.5666 

33  44 

060668  

01.1332 

3936 

050170  , 

01  4906 

21  04 

050286 

00  8525 

1846 

060411 

01  3589 

33  17 

060642  

01.1186 

1446 

3506 '0  

00.7487 

20.84 

050172 

01.2523 

1987 

060289 

01  6964 

30  78 

050414 

01.3074 

23  74 

060643 

00  9409 

23  7; 

3506  74  

01.3219 

32.56 

050173  

01 

3729 

21  72 

060290 

01,6895 

3381 

060417  ,„, 

01  3156 

2046 

060646 

00  8583 

27  6" 

050675  

01.9709 

14.86 

050174 

01 

6799 

29  40 

060291 

01  1544 

30  54 

050419  

01.4360 

16  26 

050546  

00.6946 

31  14 

350676  

00.9474 

16.76 

050175 

01 

3660 

23  84 

050292 

01.0469 

22  19 

050420  

01.3375 

23  41 

050547  

00.8417 

36  26 

3506-7  

013908 

32.89 

060177 
050179 

01 
01 

2731 

3onn 

16  69 
21  22 

050293 
050295 

01  1254 
01  4947 

20  70   fwj-u-j-j 

01,0173 
01,8153 

19  31 

060649 

01  7120 

26  33 

060678  .  .. 

015229 

21  01 

050424 

23  48 

050660  

01.4607 

22.49 

050680  

01.1971 

28.94 

050180  . 

01 

6017 

32  17 

060296 

01  1902 

23  74 

050425 

01  3094 

34  22 

050561  

01.3289 

24.83 

060682  

00.8928 

2232 

060183   , 

01 

1126 

1944 

050298 

01  3275 

22  54 

060426 

01  3706 

25  47 

050662  

015293 

20.52 

060684  

015450 

1719 

05C186  ,, 

01 

2933 

27  51 

050299 

01.3607 

20  49 

050427 

00,9189 

1993 

060567  

01.5109 

21.78 

060686  

015468 

2837 

060188  , 

01 

4286 

26  90 

060300 

01  4936 

19  23 

060430 

01  0556 

1963 

050659  

01.3996 

23.82 

060686  

013134 

32  42 

050189  , 

01 

0831 

22  39 

050301  ,  , 

01.2481 

24.81 

060432  . 

01  6129 

2237 

050561  

01.1996 

3215 

050688  

015782 

25.15 

050191  . 

01 

4729 

20  67 

050302 

01.3482 

27.55 

050433  

01,1058 

2C42 

050664  

01.3309 

06.57 

050688  

01.4155 

30.16 

050192   , 

01 

1901 

20  19 

050306 

01  5457 

29  10 

060434 

01  1365 

1987 

050565  

01.3544 

13.81 

050690  

01.5124 

32.17 

060193 

01 

3308 

22  67 

060307  , 

01  3027 

1999 

060435 

01,2208 

29  06 

050566  

00.9061 

13.99 

060683  

013048 

29.48 

060194 

01 

2435 

27  41 

050308 

01  4832 

27  92 

050436 

00,9412 

15-2C 

060667  

01.6269 

24.54 

050894  

013606 

1838 

050196 

01 

5a-i4 

33  92 

050309  , 

01,3376 

24  61 

050438  

01.8098 

1983 

050568  

01J)990 

19.06 

050686  

01.0800 

28.48 

0501% 

01 

3052 

15  36 

050310  ,,. 

01,0912 

2024  1  O5O440  , 

01  3403 

18,63 

050569  

01J783 

2356 

060896  

023021 

26.75 

050197 

01 

8716 

30  49 

050312  

01  9222 

24  66  1  060441 

.  ...  L.  ., 1 

02  0343 

26  41 

050570  

01.7110 

23.79 

060697  

01.4515 

20  80 

25624 
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Case 

Avg. 

Case 

Avg. 

Case 

Ava 

Caae 

Avg. 

Case 

Avg. 

Prov«J«f 

mtx 

hour 

PrOMidw 

mix 

hour 

Providar 

ma 

hoiTr 

Providef 

mu 

hour 

Provider 

mix 

hour 

mdex 

waga 

index 

wage 

man 

wage 

ndax 

wage 

mex 

wage 

060698 
060699 

00  9075 
00.6236 

060073  

060075  

01.0666 
01.3102 

16.43 
24.34 

100009 

100010  

01.4921 
01  5263 

21.67 
24.50 

100102  

100103  

01  0245 
00.9830 

18.11 
16.14 

100210  

100211  

01  6031 
01  3282 

1818 
2020 

20.97 

060700   . 

01  5678 

31  31 

060076  

01.3829 

19.28 

100012  

01.6950 

16.74 

100106  

01.4380 

21.03 

100212  

01  6623 

20  46 

060701    ... 

013360 

30.27 

060086 

00.9348 

12.76 

100014  

01  4918 

2194 

100108  

01.M23 

16.89 

100213  

01  5199 

I860                      i 

060704  

01  1294 

1523 

060087    .  . 

01.6777 

2108 

100015  

01  4344 

17  47 

100107  

013253 

I860 

10O217      . 

01  3379 

'888                       I 

060707  

010702 

27  09 

060068 

00.9931 

2316 

100017  

01  4976 

17.71 

100108  

01  0633 

1431 

100220  

01  7265 

26  34 

050708 

012629 

22  59 

060090 

00.9777 

1354 

100018  

016086 

2103 

100109 

013838 

18.97 

100221  

01.7374 

2521 

060/09 

013280 

1888 

060096 

01.0686 

21  94 

100019  

015290 

1950 

100110 

01.4040 

20.80 

100222  

01.4127 

20  13 

060710  

01.3480 

26.13 

060100 

01.5060 

100020  

013336 

23  86 

100112  

00  9244 

12.57 

100223 

01  4858 

18.81 

060713   .... 

00.8060 

060103  

01.2902 

23.16 

100022 

01  9066 

24.48 

100113  

02  1161 

1993 

100224 

01  4049 

20  57 

060714  

01.3480 

060104  

01.2S02 

21  91 

100023 

01  4368 

1736 

100114  

01  4078 

18.20 

100225    .. 

01  4014 

20  59 

060715  

01.7138 

060107 

01.1286 

100024 

01  3638 

19  67 

100117  

01.3161 

19.37 

100226  

01  4003 

18  53                      1 

060716  

03.8662 

070001  

01  7599 

25  86 

100026 

01  8449 

1806 

100118  

01.2409 

19.51 

100228  

01.3287 

2031 

060717  

00.8003 

070002  

01  8086 

24  34 

100026 

01.5872 

18  06 

100121  

01.2121 

16.03 

100229  

01J032 

18.10 

060718 

00  9338 

070003 

01  1464 

25.30 

100027 

00  9920 

15  86 

100122  

01  3058 

16.6/ 

100230  

01.3648 

22  35 

060899  

00.5288 

070004 

012362 

2434 

100028 

012339 

18  03 

100124  

013284 

1464 

100231  

01.7061 

16.97 

060001  

016504 

2031 

070006 

01  4131 

24  84 

100029 

01  4199 

19  56 

100125  

01  3273 

1800 

100232 

01.3660 

1983 

000003 

013293 

18.91 

0/0006 

01  4122 

27  20 

100030   .. 

01  3066 

1901 

100126 

01  4408 

1889 

100234 

015349 

1894 

060004 

012793 

2057 

0/0007 

013912 

24  36 

100032 

018883 

17/8 

100127  

01  6387 

19.56 

100236  

01.5526 

1/92                      i 

060006 

01  1829 

18.36 

0/0008 

012534 

22  94 

100034 

01  7634 

19.44 

100128  

02  1517 

21.53 

100236  

01.4246 

19  8/ 

060007 

01  138S 

1633 

0/OOO9 

012944 

24  56 

100036 

01  6060 

1798 

100129  

01.2696 

1772 

100237   .   . 

02  2024 

23  28 

060008 

01.1684 

1583 

070010 

01  6774 

20  36 

100038 

01  5/98 

18.23 

100130  

100131  

01.2454 

18.82 

100238  

016894 

1388 

060009 

01  4660 

2136 

070011  

01  4579 

23  69 

100039 

01  539/ 

21  36 

01,3794 

20  96 

100239  

01.4442 

1935 

060010 

015586 

2231 

0/0012  

012488 

23  36 

100040 

01/626 

1/9/ 

100132  

01.3098 

1953 

100240  

00.7775 

15.37 

oeooii  

013645 

2212 

070015  

014162 

24  06 

100043  

01.3643 

15.33 

100134  

00  9935 

1303 

100241  

00  9329 

1390 

060012  ... 

014391 

1862 

0/U016  

013810 

23  00 

100044  _.. 

01  4082 

21  18 

100136  

01  6123 

1762 

100242  

01  4132 

1691                        j 

060013  

013221 

16.29 

0/001/ 

013702 

24  60 

100045 

01  4052 

19.26 

100137 

01  3170 

1860 

100243  

01.4048 

24  16                       ^ 

060014  

01  7402 

070018 

01  4229 

28  54 

100046 

01  4822 

20  36 

100138 

01  0153 

10  76 

100244 

01  4078 

19  39                      " 

060015  

015816 

21  13 

070019 

01.2963 

24  83 

100047 

01  7725 

1892 

100139  

01  1146 

1504 

100246 

01  4106 

1786 

060016  

01^16 

17  07 

070020  

01  3139 

24  55 

100048 

00.9696 

1358 

100140  

01.2249 

1/48 

100248  

01  6271 

18  75                         1 

060018  

012400 

17  15 

070021  ..  . 

01.2930 

24  86 

100049    ... 

01  3276 

1/9/ 

100142... 

01.2594 

18  68 

100249 

01  3603 

'884 

080020  

016773 

17  56 

070022  

01.8192 

23  48 

100060  " 

01  1456 

16.90 

100144  

01.2818 

1961 

100252       . 

01  2646 

2'  94                       1 

060022 

016160 

19  49 

0/0024   ... 

013153 

23  84 

100061  

015118 

Iftll 

100146  

01  0877 

1615 

100253  ... 

01  5082 

20  97                         ? 

060023  

016691 

1702 

0/0025  

01.8600 

19  43 

100062 

01  4303 

16  90 

100147  

01.0606 

14.54 

100254  

01  5827 

1866                       ^ 

060024 

01  7986 

22  84 

0/0026   .. 

01  1616 

1856 

100063 

01.2198 

18.09 

100150  

01.3984 

19.96 

100266  

01  2900 

24  34                       1 

06O0B7   .  . 

016866 

21  24 

0/002/  

012864 

23  11 

100054 

01  3283 

1/76 

100151  

01  7240 

18.06 

1002S6  

02  008' 

•890 

060028 

01.4966 

21  55 

0/0O28 

015443 

24.77 

100065 

013757 

1/93 

100154  

01.5966 

19.74 

100258 

01  8280 

2107                       ' 

060029 

00.9006 

1536 

0/0029  

013687 

21  96 

100066 

01  4068 

1938 

100156 

01.2007 

1992 

100259 

01  4194 

18.73                      ' 

060030  

013241 

1900 

0/0030 

012292 

25  18 

10006/ 

01  4184 

18  63 

10015/ 

01  5860 

21  06 

100260  

014513 

2173 

060031    .. 

01  6366 

1953 

0/0031 

012535 

2312 

100060 

01  7366 

2102 

100159  

00  9660 

11  69 

100262     . 

013943 

21  16                      J 

060032  

014770 

20  78 

0/0033 

014122 

26  38 

100061 

01  4813 

2168 

100160  

012495 

1843 

100263  

012482 

18  64                      i 

060033 

010722 

1341 

0/0034 

013825 

29  06 

100062 

01  7466 

18.11 

100161  

01  70/3 

21  30 

100264  

01  4012 

1762                        * 

060034  

01.5666 

0/0036 

014072 

22  69 

100063 

012890 

18.31 

100162  

01  4540 

1983 

100265  

01.3362 

15.01                        1 

060036 

01.1684 

15  76 

0/0036 

015709 

27  96 

10006/ 

01  4096 

1681 

100166  

01  133/ 

13  18 

100266  

01.3566 

1810                      1 

060037  

010286 

1356 

0/0038 

010707 

100068 

01  3733 

1/72 

100166  

01  4806 

19.75 

100267  

01.3379 

19  83 

060038  

010310 

13.78 

070039  

00  9302 

23  64 

100069 

01.3153 

15  88 

100167  

01.4464 

20.58 

100268  

01.2241 

22  61                       'i 

080041  

00  9383 

14.14 

080001  

01  7025 

27  32 

1000/0  

01  4866 

18.19 

100168  

013660 

19.91 

100289  

01.4247 

20.3/ 

080042  

01.0363 

1473 

080002 

012023 

1533 

100071  

012963 

16.97 

100168 

01  8710 

20  54 

100270  

00.8682 

2006                       i 

080043  

00  9025 

1299 

080003 

013849 

20  16 

100072  

01.2360 

23  J2 

100170  

0141M 

15  49 

1002/1  

01.7428 

20.02                      i 

060044      . 

01  1086 

1607 

080004 

013004 

19  4S 

100073  

01  7511 

20.04 

100172 

01  3996 

1468 

1002/5  

01.4146 

20.36 

080046  

010901 

1850 

080006 

01  4184 

21  83 

100075  

016623 

18.22 

100173  

01  6967 

17.26 

100276 

01.2702 

22.13 

080047  

00  9872 

1396 

080007 

014486 

16  75 

100076  

01  3180 

17  07 

100174  

01  3787 

1/96 

100277 

01.0519 

1524 

080049  

013479 

20  25 

090001 

01.5888 

27/9 

100077  

01  3753 

16.62 

100175  

01.2198 

15  49 

1002/9  

01.3775 

124/ 

080060  

012593 

16.03 

090002  

013122 

19/4 

100078  

01  1969 

16.33 

100176  

02.0937 

23  45 

100280  

01.3560 

1699                       , 

080062  

010840 

13  49 

090003 

013807 

25.82 

100079 

01  6661 

19.15 

100177 

01.3473 

1858 

100281 

013003 

22/8 

080063  V 

01  1047 

14.93 

090004 

01  7397 

24  43 

100080 

01  6318 

22  70 

100179  

01.7319 

194/ 

100282    - 

01  1124 

17.70                       1 

080064  

013319 

1861 

090005 

013460 

23.71 

100081 

01  0539 

1421 

100180  

014631 

1943 

110001  

013047 

1563                       ' 

QQOQQ^ 

00.9948 

15  37 

090006 

013214 

20  39 

100062 

01  4614 

18.91 

100181  

01.2111 

21.61 

110002  

013058 

16  54 

080067  

01.0133 

23  56 

090007 

013636 

1938 

100064 

01  4186 

20.77 

100183  

012830 

18.48 

110003   .. 

013845 

1524 

080068 

00  9606 

15.60 

090008 

014969 

20/2 

100085 

01  3915 

21  33 

100187  

01  4150 

1992 

110004  

013881 

18  06 

080000 

00.9709 

1453 

090010 

010223 

17  93 

100086 

01.2392 

2123 

100189  

013962 

24  14 

110006  

01  1802 

1738                      1 

080082 

00  9096 

16.53 

090011 

02  0090 

25/0 

100087 

01  8653 

21.28 

100191  

01.2949 

20.19 

110006  

014001 

19/8                      1 

080064 

014860 

21  56 

100001 

014825 

1662 

100088 

01  6726 

21.08 

100199  

01  3616 

19.76 

110007  

01.6066 

16  12                      1 

oeoow 

013260 

22  86 

100002 

01  4763 

1992 

100090 

01  3888 

1/89 

100200  

01.3456 

21.56 

110008  

012661 

18.30                       ■ 

060066 

01.0226 

1509 

100004 

01  0119 

1382 

100092 

01.5281 

1947 

100204  

01  6026 

1937 

110009  

01  1532 

1580 

080068 

010475 

1874 

100006  

016406 

2010 

100093 

01  5080 

1593 

100206  

01  3968 

19.96 

110010  

02.1459 

24/4                       ' 

080070  

01  1221 

17  17 

100007  

01.8868 

208/ 

100098  

01  1552 

19.33 

100208  

01.5848 

22  72 

110011  

012262 

1624 

060071  

012194 

1652 

100008  

01  7006 

20.20 

100099  

01.2922 

13.50 

100209  

01  5866 

1758 

110013  

01.1130 

16.61                      ; 

1 

i 

i 
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1 

Case 

Avg 

Case 

Avg 
f>OUf 

Case 

Avg 

r 

Case 

Avg. 

Case 

Avg. 

Providef 

mix 

hour 

ProvOer 

ITKX 

Providef 

mix       ' 

ixxjr 

ProvOef 

mix 

hour 

Provider 

mx 

hour 

irxJex 

wage 

index 

wage 

ifKJex 

wage  i 

irxJei 

wage 

nrtex 

waga 

110014  

01.0448 

1621 

110101 

01  1323 

12,27 

110198 

;    01,3303 

25  46 

•30048  

01.0680 

14  1^ 

■4,-ia?i  

01.0864 

1456 

110015  

01  1788 

19  V5 

110103 

009186 

11.59 

110200 

'    018824 

19-23 

•30049  

012597 

I9ae 

-  4-.>aa2 

01.4506 

22.86 

110016  

01  2943 

16,27 

110104 

01,0983 

15  18 

110201 

01  5092 

16  30 

130064 

0C8904 

•'  &J- 

•  4..>j83  

01,3069 

18.82 

110017  

00  8766 

1346 

110105 

01.2904 

15.96 

110203 

00  9956 

2C4i 

•30056 

X8204 

. ,  . - 

4.M64  

01.2298 

1927 

110018 

01   1447 

1880 

110107 

01  8386 

1854 

110204 

0C8148 

'6  8S 

■30060  

01.3C"t 

?:  ': 

■40086  

01.1666 

15.72 

110020  

01  3285 

18-61 

110108 

00  9689 

1758 

110206 

0-  0763 

22  86 

130061   

oo&Ao;- 

;>9  29 

•0387  

01.3866 

uai 

110023  

01.2840 

1866 

110109 

01-0955 

1530 

110207 

01  1607 

■2  46 

•30063  

01.1768 

40)88  

01.7028 

21.97 

110024  

01  4669 

19.21 

110111 

01  1955 

15  74 

110208 

00  9903 

'6  74 

•430C1  

01.3044 

151* 

«)89  

012384 

1729 

110025    ... 

01  4282 

1790 

110112  ,„- 

01  1297 

1883 

110209 

00  738' 

'65^ 

'40002  

01.3201 

18  3; 

• 4OO90  

01.4863 

2324 

110026  

01.2060 

1458 

110113     . 

01   1014 

1421 

110211 

00  9586 

•4O0O3  

01.0457 

16  69 

■40091  

01.8189 

1810 

110027  

01  1287 

1590 

110114 

Cl  0561 

15  10 

110212    . 

01,1651   : 

140004     .., 

01  0989 

■f  bt 

■  4.3093  

01.1840 

18.78 

110028  

01  6783 

20  66 

110115 

Ci  6734 

22  60 

110213 

00.7480  1 

'40006  

00.9603 

• :.  ;.■; 

•4.0094  

01J087 

20.08 

110029  

01  3697 

2027 

110118 

01  0644 

11  38 

1200C1 

01  8279  ■ 

27  26 

'4OO07  

01.4926 

21  24 

■  4.ri95 

01J836 

2058 

110030  

01.2736 

1781 

110120    , 

01  0683 

12  89 

120002 

Ci,260i 

23  99 

140008  

01.5269 

20,?- 

■o:>97 

X.8246 

15.86 

110031  

01.2780 

19  47 

110121 

01  2134 

14  69 

120003    , 

j    01  1064 

24  14 

•4OC10  

01.3777 

23  36 

■  4.:  •  JO 

01.3042 

2050 

110032  

01  3079 

15  70 

110122 

01  3699 

18.26 

120004 

012164 

24  56 

'40011   

01.1962 

16  3i 

•  4-'  •  ,"  1 

012281 

18.42 

110033  

01  4405 

21  48 

110124 

01  3180 

14  58 

120006 

01,2966 

21  62 

140C12  

012712 

182* 

■4.,: -02 

01.1187 

15.48 

110034  

01  6284 

1831 

110126 

012718 

16.36 

120006 

■    01.3249 

24  64 

140013  

01.5961 

16  56 

■  <  ■  33  

01.4637 

16.88 

110036  

01  4374 

23  29 

110127 

00  9214 

14  72 

120007 

01  6729 

21  82 

140014  

012346 

18.9* 

■  4:.  ■  J5  

01J623 

20.16 

110036  

01  7729 

110128% 

01  1853 

18  34 

120009 

:    00  9647 

1958 

140C15  

012868 

14~- 

■4.,  -J 7  

01.0723 

14.19 

110038  

01  4872 

17  19 

110129 

01  6924 

1761 

120010 

■    01  8131 

23  76 

140016  

00.9826 

12.09. 

■<■:» 

01.3629 

22.83 

110039  

01.3748 

19.83 

110130 

01  0679 

11  85 

120011 

01  3231 

32  97 

140018  

01.3672 

19  73 

■  4.:   39 

01,2235 

14.65 

110040  

01  1392 

17  40 

110132 

01  1281 

1398 

120012    , 

008889 

21  42 

1400-9  „   . 

01  0877 

142e 

•  4:  ■  ■  0 

012260 

18.88 

110041  

01  1919 

1668 

110134 

00  9052 

12.22 

120014 

01  3437 

2363 

140024  ... 

00.9826 

13. 8J 

•4C^2  

01.1475 

1427 

110042  

01  2326 

1685 

110135    , 

01  3155 

17  76 

120015 

008945 

23  63 

140026  

01.0644 

16.04 

140113  

015863 

18.16 

110043  

01  8013 

16.83 

110136     , 

01  1358 

1543 

120016 

01  0773 

26  99 

,  140026  

012533 

16.60 

140114  

015461 

18.18 

110044  

01  1836 

15  11 

11014C 

01  0384 

1581 

120018 

;    01  0119 

22.29 

140027  

01J199 

17.12 

140115  

015318 

1921 

110046  

01.2010 

19.00 

110141 

01  0430 

1317 

120019 

012134 

2C93 

i  140029  

01.4133 

20.89 

140116  

012572 

20.68 

110046  

01  2702 

1927 

110142     - 

009278 

10.94 

120021 

008363 

19  89 

140030  

01.7236 

21  88 

•a:".! 

015486 

20.38 

110048  

01.2958 

14  77 

110143 

01  4312 

20  93 

120022 

'    016938 

•7  36 

140031   

01.1981 

14  4- 

■  *:  ■  ■  8 

01.6712 

2320 

110049  

01  0596 

12.66 

110144    . 

01  1063 

1809 

120026 

01.2420 

24-3C 

140032  

01.3088 

1/6- 

i:   -9 

01.7296 

21.17 

110050  

01  2663 

1724 

110146     - 

01  1084 

16  74 

120027 

01  4788 

22  77 

■  140033  

012949 

22  1? 

■  4.:  ■  ?o 

01.4483 

1654 

110061  

01  0328 

13  87 

110149 

01  1383 

18  93 

120028 

01,2496 

140034  

01.1849 

1826 

140121  

01.4033 

14.91 

110052  

01  1633 

08  57 

110150 

01  3908 

1834 

130001 

00  9237 

20  88 

►  '40035  

01.0753 

13.77 

140122  

015846 

22  78 

110064  

01  3234 

18.80 

110152 

01  0769 

1506 

130002 

01,3874 

15  94 

140036  

012318 

17.01 

140124  

012207 

2620 

110066  

01  1047 

16.02 

110153 

01  0943 

i860 

130003 

'    01-3296 

19  77 

'40037  

01.0362 

13.33 

140125  -.. 

015381 

1651 

110069  

01.3075 

12.05 

110154    - 

01  0296 

13  76 

130005 

;   01  4326 

19  7C 

'40038  

012131 

14.86 

140127  

01.4371 

1858 

110061  

01  0818 

1387 

110155 

01  1450 

14  18 

130006 

:    01-8387 

19  iQ 

140040  

01.3081 

15.90 

140128  

01.0586 

18.08 

110062  

00  8961 

14,52 

110156 

01  0223 

15.53 

130007 

:    01  6496 

19,28 

'40041    

01.1977 

16.33 

140129  

01.1841 

1651 

110063  

01  1382 

15.19 

110161 

01  3086 

20  74 

130008 

■■    00  9899 

1207 

'40042  

01.0291 

13.94 

140130  

012719 

2416 

110064  

01  3862 

18  18 

110162 

00  8099 

130009 

.    00  9347 

1662 

140043  

01.1678 

17.93 

140132  

015121 

23.60 

110066  

01  0241 

1293 

110163 

01  5208 

1871 

130010 

:     009101 

1908 

•40045  

01.0478 

1521 

140133  

01.3440 

2051 

110066  

01  4714 

2037 

110164 

01  4277 

2127 

130011 

01  3476  - 

1936 

:   '40046  

01.3158 

15.70 

140136  

012880 

16.16 

110069  

01 .2824 

1852 

110166 

01  4O10 

18  70 

130012 

01  002C 

22^02 

140047  

01.1731 

1657 

140137  

01.0428 

1724 

110070  

01  1006 

17  18 

110166 

01  5150 

1866 

130013 

01  3101 

19  26 

140048  

01.3315 

21.58 

140138  

01.0882 

14.18 

110071  

01  1366 

11  04 

110168    . 

01  7223 

2047 

130014 

01-3693  ! 

17  03 

140049  

015511 

20.88 

140139  

01.1145 

1556 

110072  

01  0173 

12,51 

110169 

01  1931 

1866 

130015 

00  9264 

17,5C> 

'40051  

015114 

19.42 

140140  

01.1808 

1858 

110073  

01.2272 

1432 

110171 

01  4942 

20  46 

130016 

t    00  9173 

17.26 

'40052  

01.3890 

17.19 

140141  , 

015068 

14.79 

110074  

01  4541 

17.24 

110172 

01  4236 

21  34 

130017  ,,. 

,      011709 

16,55 

140053  

02.0119 

18  24 

14C143  

01.1514 

17.94 

110075  

01.3591 

16.51 

110174 

00  9675 

16.24 

130018    ,. 

,      01-7382  i 

17  36 

'40054  

01.3761 

22  9C 

•4C-44   

01.0424 

1757 

110076  

01  5073 

20-04 

110176 

02  521 7 

20  96 

130019 

01  1641  ' 

1799 

'40056  

00.9267 

1396 

■4<--45   

01.1804 

1619 

110078  

01  7630 

21  73 

110177     - 

01  5788 

19  87 

130021 

00  9692 

153C 

140058  

012943 

1654 

■4^-46   

01.0612 

16.77 

110079  

01  3866 

19.30 

110178 

02  9393 

1683 

130022 

01.2437 

1663 

■40059  

012264 

157' 

■4C-47   

015833 

15.62 

110080  

012083 

18.22 

110179 

Qi  1106 

20  42 

130024 

010773 

16,X. 

'40061  

01.1070 

14  16 

■<    *«   

015210 

17.46 

110082  

02  1044 

21  81 

110181 

00  9493 

14  70 

130026 

01  1043 

14,20 

140062  

01.2892 

26  4^ 

■  4.:  •  SO 

01.5671 

25.02 

110083  

01  7148 

20,98 

110183 

01  3856 

21  18 

130026 

01  1592 

'963 

140063  

01.4336 

22  9C 

•4i:-ei  

01.0723 

19.64 

110086  

01.2336 

1304 

110184     - 

012704 

19  37 

130027 

00  8923 

19,67 

'40064  

01.3056 

17  8C 

•  -t;  •  52 

01.1727 

21.63 

110087  

01  3469 

20  67 

110186       - 

01  1237 

15.51 

130028 

01  2366 

1683 

'40066  

01.5316 

24  ■? 

■4C-56 

015024 

17.47 

110089 

012215 

17  12 

110186 

01-3561 

15.59 

130029 

i    01  1096 

17  62 

140066  

012213 

156C 

•4C-58  

015861 

22.91 

110081  

01.3196 

19  73 

110187 

01  3406 

19  18 

130030 

00  8668 

184C 

'40067  

01.7964 

■  "  99 

■4C-60  

012137 

16.52 

110092  

01  1612 

15  18 

110188 

01.3408 

18  49 

130031 

.    00.9616 

1644 

•40068  

0124'! 

•69f 

•4C'€i  

012188 

18.07 

110093  

00.9463 

11  69 

110189 

01  1257 

17.51 

130034 

:    01  0096 

1936 

■40069  

01.0622 

1604 

■  4C  ■  62  

01.7888 

17.83 

110094  

01.0827 

1406 

110190 

01  0981 

1641 

130035 

:    01.0090 

1947 

140C70  

012423 

17.3- 

•4C-64  

01.4470 

2029 

110095  

01  3819 

1469 

110191     - 

Cl  3627 

1796 

130036 

01.3025 

1366 

■  400^4   

01.0466 

17.2e 

'4-: -55 

01.1078 

13,70 

110096  

01  1427 

I486 

110192 

01  4687 

21  41 

130037 

01.2910  '■ 

1697 

'40C"5  

01.4117 

14  13 

■-tr-se 

015247 

1754 

110097  

01  056" 

1444 

110193 

01  2426 

17  89 

130043 

;    009508 

16  79 

'4O077  _... 

012361 

16.8S 

■4.:  -e^  „... 

01.1271 

15.06 

110098  

00.9804 

15.28 

110194    ,. 

00.9257 

1421 

130044 

.    01  1952 

1G5C 

140C79 

012417 

1722 

■4C'6e 

01.1771 

1856 

110100  

01.0482 

16,39 

110196     ., 

01  1159 

13.34 

130045 

009966 

•6  28 

140080  

01.6294 

20.58 

140170  

01.0829 

1351 

2S826 
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CaM 

Avg. 

Caaa 

Avg. 

Caaa 

Avg. 

Caaa 

Avg. 

Case 

Avg. 

Prwrtdar 

ma 

houf 

ProvKJar 

mix 

hour 

Prowdar 

mix 

hour 

ProvKlar 

rmx 

hour 

ProvKJar 

mix 

hour 

Mdn 

waga 

moax 

waga 

mdax 

waga 

mdex 

wage 

mdex 

wage 

140171  

00  9828 

1295 

140300 

01  5868 

23.72 

150074  

01.6442 

19.06 

160030  

01J920 

18.00 

160109  

01  0993 

14  76 

140172  

016579 

18.91 

150001      . 

01  1146 

19  10 

150075  

01  1491 

15  63 

160031  

01.1010 

14.50 

160110 

01.5914 

15.04 

140173  

00.9180 

1652 

150002 

015667 

1851 

150076  

01.1723 

21.36 

160032  

01.1307 

1627 

160111  

01  0133 

1229 

140174  

015914 

2001 

150003 

016967 

19.07 

150077  

01.1446 

17.40 

160033  

018232 

17.57 

160112  

01  4106 

1606 

140176  

01.2364 

1989 

150004 

015034 

1960 

150078 

010704 

17  34 

160034  

01  1382 

1515 

180113  

01  0099 

1335 

140177  

01  3461 

1727 

150005 

01  1843 

1897 

150079  

01.2096 

1590 

160036  

01  0002 

16.77 

160114  

01  0199 

1540 

140179 

013420 

20  09 

150006 

01  2849 

1875 

150082 

01.5715 

1822 

160036  

00.9948 

1922 

160115  

010123 

1521 

140180 

01  4432 

20  79 

150007 

012112 

23  06 

150064  

01.9333 

21.86 

160037  

01.0667 

17  12 

160116  

01  1438 

1606                      • 

140181 

01  4074 

1927 

150008 

014633 

20  34 

150086 

013607 

16.73 

160039  

01  0325 

17  49 

160117  

01  4481 

16.57 

140182  

014406 

15  18 

150009 

013592 

17  29 

150068  

013668 

18.67 

160040  

01  3654 

1743 

160118  

01  0367 

15  14 

140184 

012681 

16  18 

150010  

013797 

16  86 

150069 

014230 

10.56 

160041  

01  1128 

14  40 

160120 

01  0156 

11.33 

140186  

015341 

17  64 

150011  

012436 

1861 

150090 

012347 

18.94 

160043  

01.0103 

1443 

160122 

01  0901 

1827 

140186 

01  3891 

20  30 

150012  

01  6411 

21.50 

150091 

01  0113 

16  53 

160044    .. 

01  2318 

15  76 

160124 

01  2824 

1647                          i 

140187 

01  4964 

1684 

150013  

01  1763 

15  74 

150092 

01  0684 

14  87 

160046  

01  7278 

1863 

160126 

01  0536 

16  68                      : 

140188  

00.9637 

13.20 

150014  

015062 

1836 

150094 

00  9903 

17  59 

160046  . 

00  9983 

1121 

160129 

01  0656 

16  03 

140189  

01.1902 

1772 

150015  

012406 

20  85 

1S0096 

01  0953 

18.41 

160047 

01  3986 

1653 

160130 

01  2040 

1480 

140190 

01  1009 

1647 

150017 

01.8663 

19  45 

150096 

010629 

17.96 

160048 

01  0433 

13  27 

160131 

01  0626 

14  49 

140191       . 

01  4397 

22  26 

150018  

013601 

1886 

150097      . 

01  1096 

1718 

160049 

00  9436 

12  67 

160134 

00  9376 

12  70 

140193 

01  106S 

1446 

150019  

01  1845 

1494 

150098 

01  1241 

16  63 

160060  

01  0811 

1590 

160136 

01  0142 

15  11                         ( 

140197       . 

012541 

16  79 

150020  

01.1612 

1322 

150099 

01  2643 

17  66 

160061  

00.931» 

1379 

160138 

01  0656 

14  69              ; 

140199 

01  1100 

17  M 

150021  

016166 

18  36 

150100   ... 

016668 

17.51 

160052  

01  0078 

14  41 

160140 

01  1400 

16  69 

140200 

014621 

21  75 

150022  

01  1136 

1756 

150101  

01  1211 

1995 

160064 

01  0121 

13.36 

160142 

01  10O9 

1531 

140202 

01  3111 

2158 

150023 

016061 

19,97 

150102  

01  1598 

12.14 

160066  

00.9931 

1361 

160143 

00  9819 

15  10 

140203 

01  1647 

22  19 

150024  

01.3888 

1892 

150103 

00  9612 

10.44 

160066 

01.1741 

1454 

160146 

01   1407 

14  86                ; 

140206 

00  9675 

1510 

150026 

014888 

17  26 

150104  

01  0623 

1622 

160067  

01  3770 

1728 

160146 

01  4416 

1629                        J 

140206 

01-2362 

20  80 

150026 

012078 

18.81 

150106  

01  3386 

1727 

160068  

01  7T22 

1962 

160147 

013363 

1  7  49 

140207 

013748 

20  67 

150027 

01  0411 

1750 

150106  _  . 

01.0961 

15.15 

160060   .... 

01  1076 

16  le. 

160161 

01  1079 

1609                    ; 

140208 

01  6884 

24  61 

150029 

013890 

20.73 

150100  

01  4356 

18  03 

160061  

01  1171 

16,03 

160152 

01  0039 

14  39                        ' 

140209 

016640 

14  76 

150030  

012567 

17.00 

150110  

010392 

1528 

160062  

00  9454 

1566 

160163 

01  8054 

1868 

140210  

0107W 

14.00 

150031      - 

010946 

15.03 

150111  

01  1666 

16.06 

160063  

01  1546 

1686 

170001 

01  1951 

16  74 

140211  

01.2061 

1950 

150032 

01  8612 

19.41 

150112  ..... 

01  3267 

i&gc 

160064  

01  6269 

187? 

170004 

01  0677 

13  57                          '' 

140213  

013176 

21  25 

150033 

015066 

21  73 

150113  

012282 

18.52 

160066  

01  0220 

1604 

170006 

01  1676 

1684 

140215  

010860 

1406 

150004 

014872 

21  18 

150114  

01  0692 

17  02 

160066 

01  1481 

16  76 

170008 

00  979  7 

13  42 

140217  

013129 

22  52 

150035 

01  5616 

19  66 

150115  

013601 

17  18 

160067  

01  4072 

1752 

170009 

01  2006 

17  07 

140218  

010628 

1520 

150036 

010369 

1892 

150122  

01  1376 

18.53 

160068 

01  0212 

1543 

170010 

01  3037 

16.52 

140220  

01  1000 

1726 

150037 

012481 

1831 

150123  .-. 

01  0640 

14.07 

160069  

01  49'9 

'739 

170012 

01  4254 

1595 

140223  

016061 

23.21 

IS0038 

01  4463 

1874 

150124  

01  1303 

15.06 

160070  

00  9590 

1455 

170013 

01  3080 

16  49 

140224 

013409 

22.21 

150039 

009739 

1662 

150126  

01.4487 

10.02 

180072  

01  0768 

14  19 

170014 

01  0310 

17  46 

140228 

016606 

17  83 

150042 

012861 

1654 

150126  

01  4679 

20.96 

160073  

00  9704 

1366 

170015 

00  9909 

15  23 

140230 

00.9336 

1597 

150043 

01  0389 

16  96 

150127  

01.0314 

15.80 

160074  

01  0474 

15  71 

170016 

01  6836 

2229 

140231 

01^660 

21  90 

150044 

012361 

1803 

150128  

012813 

18.07 

160075  

01  1806 

1577 

170017 

012077 

1806 

140233 

018328 

18  16 

150046 

01  1303 

1621 

150129 

01  1222 

24.48 

160076     . 

01  0409 

17  07 

170018 

01  1380 

14  10 

140234 

012360 

17  76 

150046 

01  4926 

1666 

150130    . 

013484 

16.53 

160077  

01  0730 

11  36 

170019 

01  2203 

16  42 

140236 

01  0046 

U29 

150047 

016176 

19  11 

150132 

01  4914 

18.80 

160079  .... 

01  4250 

1786 

170020 

01  2910 

1668 

140239 

01  7410 

18  31 

150048 

01.2267 

18.58 

150133  

01  1644 

17.44 

160060  

01  2026 

17  07 

170022 

01  1333 

1684 

140240  

01  4331 

22  78 

150049 

01  1415 

1537 

150134   ._. 

01  1829 

17  56 

160061  

010971 

1521 

170023 

01  3998 

1738 

140242  

016616 

22  15 

150060     . 

01.2343 

1620 

150136  

00.8607 

20  96 

160062 

01  9400 

1726 

170024 

01  1587 

1303 

140245  

012200 

15  19 

150061    .. 

014673 

18.63 

150145  

03.7024 

'60083 

01  6780 

1794 

170025 

01  1942 

16  10 

140246 

01  1107 

12  78 

150062 

01  1526 

14.50 

160001 

01  2669 

1891 

160086 

00  9877 

1541 

170026 

01  1060 

13  46 

1402S0  

01.3066 

2324 

150063 

010122 

18.92 

160002 

01  1579 

14  *» 

'60086 

00  9610 

15  78 

170027 

01  3149 

1596 

140861  

013467 

20  32 

150054 

010064 

1580 

160003 

01.0272 

14  39 

160088 

01  1853 

16  87 

170030 

01  0487 

1294 

1402S2 

014640 

23.56 

150066 

018319 

2314 

160006 

01.0062 

15  72 

•80089 

01  2264 

16  16 

170031 

00  8797 

1280 

140253  

01.3070 

1406 

150067 

02.3139 

18.25 

160007  

01.0149 

13.81 

160090 

01  0121 

16S3 

170032 

01  0646 

15  46 

140256  

015660 

2207 

150068 

01.7734 

20  30 

160006 

01  1611 

14.74 

160001  

01  0690 

12  74 

'70033 

01  3680 

1554 

140271  

01.0367 

14  78 

150069 

013688 

21  47 

160000  

012225 

15  87 

160002 

01  0710 

1537 

170034 

01  0172 

1385                       i 

140275     ... 

01.2303 

1690 

160060 

01  1406 

1472 

160012  

01  0O15 

1533 
16  74  1 

'80093 

01  0603 

15  71 

170036 

00  8913 

1400 

140276 

02.0402 

21  JO 

150061 

012236 

15.33 

160013  

012088 

160094 

01  1200 

1660 

170036 

009101 

14  06 

140280 

01.3833 

1780 

160062 

01  1228 

1769 

160014   ... 

00.0661 

14.41 

160096 

01  0626 

14  27 

170037 

01  0368 

16  58                         , 

140261 

016804 

22  14 

150063 

01  0645 

1690 

160016  

012452 

17  26 

160097 

01  0962 

1459 

170038 

00  9220 

1 2  68                      :, 

140286 

012529 

26  86 

150064 

012804 

16.17 

160018  

00.9374 

13  77 

'60098 

01  0002 

1605 

170039 

01  0941 

14  19                         >. 

140286 

01  1496 

1853 

150066 

012062 

i8.ee 

160020  

01.0018 

1384 

•60099 

009166 

1291 

'70O4C 

0'  6491 

1998                ; 

140288 

01  7475 

22  93 

150066 

01  0O56 

17  04 

160021 

01.0660 

15.16 

160101  

01  0582 

'766 

170041 

01  0778 

11,22 

140289 

013401 

16  32 

150067 

01  1600 

1620 

160023 

010267 

14.75 

160102  

01  4133 

1683 

'70044 

00  9909 

1397                         ! 

140290     . 

01.3866 

20.06 

150060 

012637 

17.75 

160024  

01  5206 

1826 

160103 

01  0464 

16.71 

170046 

01  0394 

1699                        1 

140291 

013900 

23.46 

150070 

010671 

17.16 

160026    .. 

01  0784 

17.30 

160104  

01  2767 

17  17 

170049 

01  2914 

18  46                          1 

140292 

01  1440 

20  62 

150071  

01  1147 

14.36 

160027  

01  1360 

15.04 

160106  

01  0226 

1639 

170061 

009111 

13.41                           ? 

140294 

01  1807 

18.17 

150072  

012157 

16.13 

160028  _. 

012457 

29.74 

160107  

01  1907 

1626 

'70O52 

01  1183 

14.31                         » 

140297  

03.6153 

42.00 

160073  

010490 

2053 

160020  

015683 

20.19 

160108 

01.1241 

1596 

170053 

00  9906 

13  83                       : 

« 
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Case 

Avg     1 

Case 

Avg 

I 

! 

Case     ' 

Avg 

Case 

Avg 

Case 

Avg. 

ProvOer 

mix 

hour 

Provider 

mix 

hour 

Providef 

mix 

^our 

ProvKJef 

mix 

hour 

ProviOef 

mix 

hour 

index 

wage 

index     ^ 

wage 

index 

1 

wage 

1 

index 

wage 

ndex 

waga 

170054  

01  0978 

1364 

170150  

01  1546 

14.00 

180067    . 

01  9594 

17,80 

190034  

01  1618 

15.36 

190155  

00,7261 

16.10 

170055  

01  0862 

1451 

170151 

00  9807 

1249 

180069 

01  1523 

17.36 

190035 

01  4071 

■  =*:  •  56 

01.0217 

1227 

170056  

00  8968 

1493 

170152  ,  ., 

01  0368 

14.21 

18OO70    .. 

01  1536 

13.55 

190036 

01  6970 

20  4* 

■9CS8  

01.1042 

20.82 

170067  ,.. 

00  9835 

1290 

170160  ,,,. 

01  0025 

11.81 

180072      ,    \ 

01  1750 

1581 

190037 

00  9050 

11  26 

'90 '60  

012838 

17.06 

170068  ..,, 

01  1567 

17,07 

170164  

01,0153 

15.00 

180075     ,     ! 

01.6587 

12.66 

190039 

01  4'i2 

'698 

•9C'61  

01.0660 

14.05 

170060 

01  1064 

14,96 

170166  

01  1487 

17.40 

180078    .,     i 

01  0858 

18  97 

190040  

01.3256 

20  34 

190 162 

01.0066 

1957 

170061  

01  1697 

14  15 

170171  ..,. 

01  0693  1 

-12  88 

180079         ! 

012462 

1271 

190041  

01.5988 

'998 

190164  

012786 

14.88 

170063    .      1 

00.8588 

11  84 

170176      , 

01  3959  ' 

1767 

180060 

01  0624 

1509 

190043  ..._ 

01.0674 

12.52 

190167  

01.1707 

18.78 

170066  1 

01  0038 

1366 

170176      , 

01,6751 

23  94 

180087 

01  3024 

14.29 

190044  ._.. 

01.1587 

21.11 

190170  

00.0003 

13.80 

170067  i 

01  0353 

1444 

170182 

01  4638 

21.54 

180088 

01,5749 

21  13 

'90045  

01.4309 

21.34 

190-73 

01.4304 

10.33 

170068  

01.2562 

17.01 

170183    . 

02  0468 

15.06 

180092 

01.2237 

1598 

'90046  

01,4383 

18.66 

19C-75  

01.6161 

20.46 

170070  

01  0330 

12.73 

170184     , 

01  7569 

180093 

01  3704 

16  69 

190048 

01  2567 

1602 

190176  

01.8007 

20.76 

170073  

01  1796 

1556 

180001    ... 

01  3958 

17  78 

180094 

01,0627 

12.86 

190049 

00-9841 

1696 

190177 

01.7756 

18.86 

170074  

01  1210 

1348 

180002 

01  1271 

17,71 

180096 

01  1988 

1396 

190050  

01 .0974 

1468 

190178  

00.0828 

10.60 

170075  

009167 

10  71 

180004 

01  1260 

1579 

180099   . 

012011 

12.83 

•90053  

01.1306 

12.6- 

190182  

012638 

19.80 

170076  

01.0539 

1269 

180006 

01.2488 

18.80 

180101  

01 .2773 

16.26 

190054  

01.3434 

16.77 

190183..... 

01.1934 

1522 

170077  

00.9613 

1255 

180006 

00  9249 

12.49 

180102   .. 

01  4712 

1817 

190069  

00.8027 

14  11 

190184 

01.0340 

15.61 

170079  

00  9525 

12,75 

180007    .. 

01  4823 

16.55 

180103    . 

02.2948 

18.26 

190060  

01  4334 

14  94 

■96-86  

01.3480 

1022 

170080  

009784 

12.96 

180009    . 

01  4022 

20  11 

180104 

01  5599 

1686 

190064  

01,5728 

22  6- 

■9C-86  

00.0219 

14.11 

170081   

00.9351 

11  91 

180010  , 

01  9106 

18.13 

180106 

00  9458 

16.32 

190066 

01  4938 

■eof 

•9C-90  

00.8004 

12.48 

170082  

M.9822 

12.06 

180011 

01.3471 

18.96 

180106     . 

00.8758 

13  13 

190C"- 

00  9048 

■i  6* 

•9C-91  

012236 

1056 

170084  

009112 

29.87 

180012 

01  4127 

1841 

180108 

00  8320 

1364 

1900^7 

00  9403 

1396 

•9c-9e 

00.0611 

1622 

170086  

00  9055 

12  47 

180013 

01  4174 

17  18 

180115    ... 

01.0027 

1643 

190078 

01  1522 

12?- 

•9C-97  

01.1866 

1751 

170086  

01  7294 

1897 

180014 

01  7276 

18.00 

180116 

01.3602 

16  16 

190079  

01.3216 

170J 

■9C'99 

012509 

10.06 

170068  

00  9532 

1070 

180016 

01.3069 

14.83 

180117 

01  1374 

17.24 

190081  

00  9314 

13  7C 

' 90200  

01.5884 

20.17 

170089  

00  9736 

12  13 

180017  

01  3626 

14  79 

180118 

01.0477 

11.54 

,  190083  

01.1019 

166- 

•90201  

01.0803 

18.83 

170090 

00  9993 

11.36 

180018     . 

01.3348 

15.32 

180120 

01  0374 

1625 

190086  

01.3466 

1504 

'90202  

012511 

18.81 

170092  

00.8320 

1201 

180019 

01.2531 

16.76 

180121 

01.3111 

14.06 

1  190088  

01.3306 

19.01 

190203  

01.5660 

22.36 

170093 

009126 

12.94 

180020  

01  1266 

16.86 

180122 

01  1060 

15-93 

190089  

01.0063 

12.63 

190204  

01.4071 

20.42 

170094 

00.9330 

16,97 

180021 

01  0695 

1426 

180123 

01  4019 

18  92 

190090  

01.1136 

16.03 

190205  

01.0300 

18.01 

170095  

01  1284 

13,41 

180023 

00.9119 

14.80 

180124 

01  4305 

1687 

190092  

01.4163 

21  19 

■  90206  

01.8020 

2126 

170097  

00  9883 

1402 

180024 

01  4455 

15.89 

180126    . 

01  1083 

17  87 

190095  

01.0410 

16.00 

190207  

012223 

1710 

170098 

01  1633 

1454 

180025 

01  1748 

1640 

180126 

012108 

11  42 

190098  

01.4884 

19.10 

100206  

00.8302 

1093 

170099  

01.2147 

12.86 

160026 

01.2609 

13.57 

180127 

01  3676 

16  72 

1  190099  

012333 

17  67 

190218  

01.1701 

17.36 

170100  

01  0623 

13.73 

180027 

01  3139 

1523 

180128 

01  1777 

1618 

'90102  

01.5816 

181C 

•90227  

0a8682 

3027 

170101  

00  9176 

1346 

180028 

01  0814 

17.78 

180129 

01  0392 

15.30 

190103  

00.8978 

HOC 

•90231  

01.4412 

1327 

170102  

01  0142 

1299 

180029 

01  3033 

16.86 

180130 

01  4202 

1756 

i  190106  

01.1713 

1786 

•90235  

01.6624 



170103  

01.2839 

15.92 

180030 

01  1614 

16.38 

180132 

01.2846 

16  14 

•  190109  

012606 

14.3' 

1 90236  .... 

01.4037 

170104  

01  4518 

20.26 

180031    . 

01  1179 

1402 

180133 

01  3196 

22  68 

190110  

00.9671 

13  76 

2000C1  

01.4021 

16.84 

170106  

01  0732 

15.22 

180032   . 

01  0939 

1697 

180134 

01  0985 

1444 

190111  

01.5363 

1983 

200002  

01.1101 

23.41 

170106  

00  9680 

10  48 

180033 

01  1806 

1608 

180136 

01  6663 

19  72 

190112  

01.6582 

20  0fc 

200003  

01.1421 

16.08 

170109  

00  9935 

16.20 

180034 

01  1401 

1545 

180138    . 

01  2692 

17  70 

190113  

01.3372 

1982 

200006  

01.0161 

18.67 

170110  

01  0011 

15.06 

180035 

01  6042 

19.58 

180139 

01  1175 

1789 

190114  

01.0360 

13  12 

200007  

01.0238 

16.64 

170112  

01  0327 

1355 

180036 

01.2081 

18  69 

180140  ,.,, 

01  0643 

22  60 

!  190115  

012011 

193C 

200008  

012487 

20.06 

170113  

01.0910 

15.23 

180037 

01.3315 

19.96 

180141 

01  7850 

190116  

01.1612 

15  43 

200009  

01J248 

2026 

170114  

01.0309 

1405 

180038 

01  4356 

15  84 

190001 

00.9574 

22  06 

j  190118  

01.0663 

1306 

200C12  

01  1253 

16.83 

170115  

00  9963 

12,43 

180040 

01  9798 

18  75 

190002 

01  7233 

18  29 

\  190120  

01.0389 

139S 

200C'3  

01  1176 

16J9 

170116  

01  0782 

15  42 

180041    .. 

01-1067 

14,94 

190003 

01  4208 

1868 

190122  

01.3127 

1383 

200C15  

012672 

17J0 

170117  

00  9897 

13  41 

180042  

01  1356 

15  00 

190004  

01,4619 

16-87 

'90124  

01.6393 

19  92 

200C16  

01.0377 

16.48 

170119  

00  9907 

1357 

180043 

01  1907 

1910 

190005 

01  5814 

1664 

;  '90125  

01.5379 

18.4- 

200C18  

012170 

16.46 

170120  

01  3100 

1293 

180044 

01-2212 

17.26 

190006 

01  3309 

15.31 

'  190'28  

01.1064 

18.96 

200C19  

012636 

1812 

170122  

01  7443 

18,82 

180046 

01.3799 

17.34 

190007  

01.0296 

14  17 

!  190130  

00.9720 

12  14 

200020  

01.1206 

19.42 

170123  

01  7876 

1898 

180046 

01  1868 

1665 

190008  

01  6750 

19.37 

■  190-31  

01.2328 

176.^ 

.^00021   

01.1600 

18.52 

170124  

00  9925 

13,56 

160047  ,, 

01.0316 

14  66 

190009  

01.3215 

14  70 

190133  

00.9626 

128« 

2.0323  

00.0037 

14.08 

170126  

00.9618 

12,53 

180048 

01.2731 

16.28 

19O010  

01.1133 

16.24 

190'34  

01.0045 

165C 

200024  

01.4120 

19.56 

170128  

00.9122 

14  70 

180049 

01.3932 

16.09 

190011  

01  1696 

1532 

190'35  

01.4522 

20.69 

200025  _.,. 

01.1506 

19.60 

170131  

01  1686 

12  10 

130050 

01.2650 

17.25 

190013  

01.3473 

16.26 

190136  

012074 

11.11 

200026  

01X>448 

15.97 

170133  

01  1015 

16  69 

180061    .... 

01,3715 

15,43 

190014  

01.1457 

1603 

19C138  

00.8637 

2029 

200027  ._., 

012326 

16.90 

170134  

00.9044 

1304 

180063   .. 

01  1052 

14,96 

190015  

01.2583 

1874 

i  i90'40     - 

00  9874 

"  9JE 

200028  

00.0683 

16.14 

170137  

01  1666 

1798 

180054  

01.1345 

15.82 

190017  

01.3983 

14.84 

190142  .,  , 

00.9321 

14  53 

200G31   

012524 

16.04 

170139  

01  0729 

12-91 

180055  

012319 

14  70 

190018  

01.1580 

17.48 

190-44  

012666 

16?f 

?Ti>332  

012074 

17.40 

170142  

01.2862 

17.02 

180056      . 

01  1288 

1633 

190019  

01.7296 

1964 

190145  

01.0066 

14  7-i 

i  ?;X)033  

017963 



170143  

01  1875 

16  24 

180058 

,    01  0463 

1304 

190020  

01.1693 

1777 

190146  

01.6123 

21.10 

200034  

012207 

18.06 

170144  

01  6583  \    13  79 

180059 

00,8671 

15.28 

190025  

01.3335 

13.33 

j  190147  

00.9695 

14.36 

200037  

012183 

16.94 

170145  

01,1081 

1    14  18 

'80063  ,,„ 

01  1789 

11  94 

190026  

01.5020 

1800 

i  19C148  

00.9710 

13.91 

200038  

01.1302 

19.07 

170146  

01  5294 

1868 

1  180064  

01.3252 

1468 

190027  

01.5422 

17  46 

190149  

01.0118 

14.40 

200039  

012806 

19.74 

170147  

01.2024 

1898 

180065    . 

01.0035 

12  89 

190029  

01.1748 

17.67 

190151  

012151 

12.80 

200040 

01.1200 

19.06 

170148  

01.4951 

17,89 

180066  

01.1563 

18.08 

190033  

00.9756 

10.02 

1  190152  

01.4896 

20.71 

200041  

01.1543 

16.64 

25628 
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Cm* 

Ay* 

CM* 

Avg 

CMa 

Avg. 

C«M 

Avg 

Case 

Ayg 

Pravtdar 

mbi 

hour 

ProvKtar 

mix 

hour 

mbi 

rwof 

ProvKJef 

ma 

IXXjf 

Prcvidef 

mu 

HOuf 

Indn 

waga 

man 

wage 

n)*jc 

««ga 

ntox 

wage 

mciei 

wage 

200043 

00  7366 

18.37 

220017 

01.3977 

14  12 

220153 

010232 

22  56 

230100 

01  1670 

1667 

230213 

00  9993 

15,25 

200060 

01  1575 

1736 

220019 

01  1646 

1912 

220154 

00  9446 

22  42 

230101 

01  1096 

!    1836 

230216 

01  5661 

1780 

200061 

01  0114 

19  57 

220020 

01.2268 

19  47 

220162 

012607 

230103 

01  0400 

'    20  72 

230217 

1   012521 

22  94 

200062 

01  0406 

1556 

220023 

008107 

1930 

220163 

021199 

24  87 

230104 

i   01  6911 

22  43 

230219 

'   00  8768 

19.28 

200066 

01  1614 

1737 

230024 

012158 

2122 

220171 

01  6207 

22  92 

230106 

01  7568 

20  27 

230221 

00  8720 

24  54 

200062 

00  9472 

1591 

220025 

01  1292 

18  70 

230001 

01  1902 

18.07 

230106 

01  3003 

20  51 

230222 

01  4495 

1943 

200063 

01  3069 

IS  34 

220028 

01  4722 

21  01 

230002 

012750 

20  60 

230107 

00  9076 

'4  ,'2 

230223 

01  3326 

21  85 

200066 

01  1622 

16  74 

220029 

01  1861 

24  16 

230003 

01  1681 

1862 

230106 

012121 

18  37 

230227 

01  4724 

2156 

210001 

01  4926 

21  16 

220030 

01  1533 

15  00 

230004 

017008 

Z2m 

230110 

01  3576 

1783 

230230 

01  6794 

2201 

210002 

01  9930 

18  07 

220031 

01  0215 

230006 

012844 

'8  * 

?30'13 

009190 

'    20  15 

230232 

00  9610 

1715 

210003 

01  6014 

21  93 

220033 

012840 

20  97 

230006 

01  1008 

IS'vl 

23CT5 

01  0388 

17    19 

230236 

01  0967 

1627 

210OO4 

01  3667 

23  IS 

220036 

012837 

2451 

230007 

00.9671 

'9  ^■ 

2301-6 

00  924^ 

-63- 

230236 

01  3249 

21  58 

210006 

01-2762 

1936 

220036 

01-5966 

2186 

230012 

00  8663 

12  '8 

230"  • 

01  8993 

26  06 

230239 

01  1389 

13  72 

210006 

01  1400 

17  16 

220036 

012969 

26  32 

230013 

01  4022 

21  06 

230"8 

01  2180 

'743 

230241 

01  1643 

1752 

210007 

01  n7i 

2517 

220041 

012273 

23  41 

230015 

012010 

2091 

230119 

012966 

21  44 

230244 

01  3969 

21  17 

210006 

01  3806 

1926 

220042 

012464 

24  13 

230017 

01  5028 

28  89 

230120 

01  1514 

1840 

230253 

00  9911 

1886 

210009 

016131 

21   r? 

??oo4e 

013702 

23  14 

?K)nnj 

01  4606 

22.20 

23012' 

01-2299 

206- 

230254 

01  2624 

2120 

210010  

01  1406 

1^  "-4 

.•  ■<;i48 

013641 

1847 

."M^" 

01  7404 

21.30 

23C'22 

01  3429 

193' 

230267 

00  7824 

1851 

210011  

013419 

19  s.' 

-■J0060 

01  1242 

1996 

,'V»J, 

01  5663 

1827 

230124 

01  1825 

1852 

230259 

01  1882 

21  59 

210012  

016374 

22  07 

220061 

012183 

21  10 

.•  v)i;.', 

01  2543 

'8  78 

23C128 

01  3967 

22  70 

230264 

01  6939 

I486 

210013  

013219 

1982 

220062 

013247 

24  59 

J'itJI/-.  4 

01  4480 

22  96 

23C''X 

01  9687 

22  34 

230269 

01  3782 

22  69 

210015  

012982 

1980 

220063 

01-2325 

20  02 

.lOOO.'- 

01  1127 

1748 

230132 

01  3690 

24  82 

2302 70 

01  1731 

20  20 

210016 

018243 

22  33 

220066 

01-2994 

1360 

?3aiN 

01  5662 

196' 

230133 

01-2667 

'799 

2302  73 

01  4466 

22  29 

210017  

012218 

1590 

220067 

014066 

22  67 

230030 

01  3296 

'6  'fl 

230136 

01  3180 

23  03 

230275 

00  5262 

1958 

210018 

01J068 

2129 

220068 

01  1529 

1851 

230031 

01  4311 

'9  42 

230137 

01  1580 

1831 

230276 

00  6644 

21  40 

210010 

015806 

\H    <■■-, 

■.-O80 

012962 

26  42 

230032 

01  7502 

1980 

23014' 

01  6323 

22  96 

230277 

01  2430 

23  06 

210022 

015038 

?'        4 

.  .'X)e2 

M57e2 

1966 

230034 

012730 

1880 

230142 

01  3067 

1901 

230278 

01  4214 

1782 

210023 

013373 

21  51 

220063 

012863 

1984 

2300W-... 

01  0006 

2047 

230143 

01  3112 

1836 

230279 

00  6584 

1696 

210024 

015463 

20  11 

230054 

012830 

2151 

012229 

20  75 

230144 

01  1462 

2061 

230280 

00  9997 

1233 

210025 

013740 

1896 

220086     . 

012966 

1996 

230037 

01  1368 

''96 

230' V) 

01   1»4 

•806 

24000- 

01  5448 

22  78 

210026 

013830 

(7  9' 

?7008e 

013788 

21  73 

230038 

01  8671 

2-  «>« 

230'4« 

01  2748 

1936 

24000? 

01  7518 

20  94 

210027 

012946 

1  •  -v 

-«T67 

013230 

2281 

230040 

01  1819 

20  58 

230-4' 

01  3964 

17  47 

24O0O4 

01  5826 

21  10 

210028 

012229 

IH 

■«I70 

012219 

1980 

230041 

01-2518 

1927 

230' 49 

01  1506 

16  '4 

240006 

00  9321 

1738 

210029 

0V2710 

14 

•.-)71     ,,. 

019036 

24  06 

230042 

012328 

2coe 

230'5' 

01  4024 

2'  X 

240006 

01  1358 

20  97 

210030 

01  1578 

\  -<      I 

■.!73 

013068 

25  94 

230048 

01  9346 

23  28 

230 'S.J 

0'  -468 

1696 

2400C7 

01  0666 

1550 

210031 

012*44 

If      • 

.■«;74 

014307 

28  44 

230047 

013796 

19  17 

230154 

00  9600 

1432 

240008 

01  1167 

19  71 

210032 

01  1792 

18 

..■■«75    . 

014818 

2018 

230063 

018002 

2458 

230156 

01  0478 

1'36 

240009 

00  0226 

1431 

210033 

012737 

1896 

i20078     . 

01  1822 

230064 

01  8075 

1980 

230'5e 

01   7144 

23  80 

24001C 

01  9680 

24  41 

210034 

013610 

2017 

220077 

01  7973 

24  84 

230066 

01  1704 

1901 

230l'.7 

01  2003 

22  20 

240011 

01  1532 

17  81 

210036 

012978 

1906 

220079 

01  1889 

21  36 

230066 

00  9664 

1557 

?30'S<j 

01  3458 

•784 

240013 

01  3360 

18  17 

210037 

012736 

1S2^ 

220060 

013078 

19  50 

230056 

01  0094 

1846 

230-82 

01  0606 

■993 

240014 

01  0774 

20  29 

210036 

01  4108 

21  78 

220061 

01  0040 

26  78 

230069 

01  5036 

19.06 

230'86 

01  8789 

22  77 

240016 

0'  3927 

1822 

210039 

01  1817 

19  00 

220062 

01-2893 

19  76 

230000 

012247 

18A3 

230167 

01  7979 

'938 

24001' 

01  0659 

•  ■  26 

210040  

01-2977 

23  06 

220063 

01  1675 

21  76 

230062 

00  9643 

15  71 

230189 

01  3463 

23  26 

240018 

01  2884 

17  23 

210043  

013140 

2129 

220064 

01  3388 

2631 

230083 

013202 

1988 

230171 

01  0191 

14  41 

240019 

01  2646 

2'  39 

210044  

013429 

21  83 

220066 

01  7743 

230886 

013020 

20  37 

230172 

0'  1856 

'9  '0 

24002C 

01  1661 

20  04 

210046 

010234 

11  01 

220066 

01  8386 

23  68 

230086 

013702 

21-26 

230174 

0-  364' 

20  84 

240021 

01  0408 

'696 

210046 

01  2486 

22  46 

2200S8 

012541 

2152 

230069 

01  1386 

22  24 

230175 

03  7062 

24002? 

01  1137 

19  '3 

210049 

01  1666 

1720 

220000 

012774 

2106 

230070 

01  6318 

20  99 

230176 

01  2172 

22  '2 

240023 

00  9936 

'988 

210061  

01  4206 

2?  ■•' 

-0102 

01  2563 

29  72 

230071 

01  1883 

22  62 

230178 

01  0026 

17  48 

240026 

01   1418 

'629 

210064    . 

013626 

2       ^           ."»|i>4 

01  4478 

1810 

230072 

012717 

19  80 

230180 

01  1699 

•456 

240027 

01  0297 

1633 

210066 

012721 

Z,            '.-.'•■f 

01  2243 

18  87 

230075 

01  4810 

20  07 

230194 

01  1698 

'823 

240028 

01  1529 

18  52 

210066 

013983 

1  •  •               .-IV- 

01  3462 

1739 

230078 

01  3291 

22  97 

230196 

012450 

'62C 

240029 

01  1603 

18  10 

210067 

01  4721 

24  8/ 

22O10O        . 

012697 

25  09 

230077   .. 

019370 

19.36 

230188 

01  1 1 76 

'68' 

240030 

01-2834 

'799 

210066 

01  4828 

18  07 

220101 

01  4781 

24  24 

230078 

012563 

1656 

230'9e 

00  9586 

'6  39 

240031 

00  9756 

16  7' 

210069 

012611 

21  98 

220104 

014373 

23  69 

230080 

012411 

1994 

230190 

01  0724 

24  98 

240036 

01  5660 

20  26 

210060 

01  2540 

220106 

013409 

20  80 

230081 

012578 

1666 

230191 

00  9623 

'7  68 

240037 

01  0233 

18  -9 

210061 

01  1774 

1856 

220106 

012300 

23  09 

230082 

01  1182 

1706 

?30'»3 

01  2584 

'7  77 

240038 

01  4973 

24  56 

220001 

012775 

27  10 

220106 

01  1969 

22  28 

230086 

01  0022 

1891 

230146 

01  3347 

21  46 

24004C 

01  2464 

20  16 

220002 

015400 

1862 

220110 

020188 

2918 

230066 

00  9486 

1736 

230197 

01  4218 

21  17 

24004' 

01  1644 

1748 

220003 

01  1363 

17  49 

220111 

01.2643 

21  79 

230067 

01  0688 

16  '9 

230199 

01  1115 

'929 

240043 

01  1966  ' 

1700 

220006 

01  4328 

20  30 

220116 

0183»4 

230069 

012754 

23  86 

23020' 

01  1466 

'6  09 

240044 

01  1842 

1804 

220006 

012873 

21  56 

220119 

01.3311 

23  69 

230002 

01  3662 

1928 

230204 

01  4307 

2'  66 

240O46 

01  0477 

21  34 

220010     . 

013417 

21  70 

220123 

010677 

23  94 

230083 

012768 

1905 

230205 

01  0377 

163? 

24004  7 

01  5436 

21  26 

220011  

01  1581 

2881 

220126 

013672 

1987 

230006 

01  1791 

1706 

230207 

01  2683 

'99C 

240048 

01  2443 

22  64 

220012  

013404 

36  18 

220128 

00  8829 

21  18 

230006 

01.0074 

24  02 

230208 

01  3206 

17  76 

240049 

01  7730 

22  43 

220016 

01  1918 

22  77 

220133 

00  9081 

27  36 

230007 

018121 

19  12 

230211 

00  9047 

21  59 

240050 

01  1639 

24  71 

220018  

013688 

2158 

220136 

013076 

2610 

230000 

01  1483 

1966 

230212     .    1 

01  0827 

23  46 

240061      .. 

010123  j 

18  49 
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Case 

Avg     1 

Case 

Avg 

Case 

Avg. 

Case 

Avg. 

Case 

!^ 

P'OnnOer 

mix 

rxxjr    1 

ProviOer 

mix 

hour 

ProvKtef      1 

mix 

rxxjr    1 

PfOvKter     \ 

mix 

hour 

ProvKJer 

mix 

hour 

index 

wage 

irxjex 

wage 

1 

index 

1 

wage    , 

irxJe« 

wage 

noex 

wage 

240062 

01  3097 

1864 

240139 

00  9667 

1659 

250042         1 

01 ,2796 

15   46       : 

260003  

01.1304 

1348 

260105  

01J860 

2026 

240053 

01  5210 

20  26 

240141      , 

01  1702 

21,09 

250043         i 

00.9854 

1226 

260004  

01.0516 

13J1 

260107  

01.4575 

10.81 

240066 

01.2479 

21  74 

240142 

01  1458 

19.27 

•1394 

1674 

250044    ,.    1 

01.0267 

164' 

260005  

01.6188 

20.26 

200100  

01.8007 

2129 

240067 

01  8120 

22  68 

240143  .       1 

00  9530 

250045  

01.2004 

1875 

260006  

01.5009 

20.56 

200100  

00.9604 

12.92 

240068 

009732 

14  79 

240144 

01  0302 

250047 

00  9728 

15  45 

260008  

01.3629 

16.53 

200110  

01.0800 

15.15 

240069 

01  0983 

21  81 

240145 

01  0332 

15,57 

250048         1 

01.5487 

16  26 

260009  ...- 

012581 

16.29 

200113  

01.1477 

14.76 

240061 

01  8085 

24  36 

240146 

00  9306 

19  10 

250049         1 

00  8906 

11.34 

260C11  ...„ 

01.6960 

18.75 

200115  

01 .2503 

17.02 

240063 

01  4355 

22.81 

240148 

01  0485 

14.56 

250050 

01  2741 

1343 

260C12  

01.1060 

12.84 

200116  

01.0817 

15j06 

240064 

01  2914 

21  93 

240150         i 

00  9199 

1264 

250051 

00  8862 

1057 

260C13  

01.1S36 

15.32 

200119  

01.2307 

15J0 

240066 

01  0337 

1244 

240152 

010164 

19.91 

25006? 

01.2316 

1559 

260C'5  

012710 

1627 

200120  

01.1006 

10.64 

240066         1 

01.3815 

21  19 

240153 

01  0056 

15.23 

250058 

01  1873 

14  4C 

260C17  

01.2333 

15.54 

200122  

01.1738 

12.73 

240069 

01  1890 

19  07 

240154 

01  0449  , 

1700 

250069  

01  0410 

14.21 

26a' 18 

00.9010 

10.09 

200123  

01.0789 

14.05 

240071      ... 

01.1104 

1966 

240155 

00  8945 

19.40 

250060 

00  7799 

08  90 

260C19  

01.0877 

14.52 

260127  

01.0109 

16.02 

240072     . 

01  0197 

1680 

240167    .      , 

01  0929 

14  13 

25006' 

00  8867 

17  69 

260020  

01.7249 

20.07 

200128  

01.0126 

10.96 

240073 

00.9372 

1640 

240160         ' 

01  0026 

16.30 

250063 

00.8615 

12,44 

260021  

01.4867 

175a 

200129  

01.2317 

15.69 

240075 

01  1813 

1991       24016' 

00  9970 

1499 

250065 

00  9231 

12,6- 

260022  

012879 

19.06 

200131  

01.2404 

18.04 

240076    ,. 

01  0703 

21  04 

240162        ; 

01  0628 

16,69 

250066 

00,9111 

13,53  r 

260023  

01.4980 

34  66 

26C134  

01.1003 

15.67 

240077         1 

00  9446 

14,31 

240163 

00  9935 

17  79 

250067  .. 

01  1344 

14,6? 

260024  

00.9639 

i29e 

?6C'37  

01.7177 

1526 

240078 

01  4829 

23  66 

240166 

01  1120  . 

1560 

250068 

00  8476 

11.36 

260025  

01.3101 

14  6* 

26.  •  38 

01.8700 

2126 

240079 

01  0280 

15.37 

240169 

009128 

1598 

250069 

01,3525 

17.36 

260027  

01.6202 

21  !;>*      /*x  -41  

01.9087 

10.54 

24008C 

01  5649 

22  34 

240170 

01  1056 

17,38 

250071  ,.., 

00  9308 

11,63 

260029  

012388 

19.C2 

26:,-.42  

01.1144 

15,66 

240082 

01  1936 

1703 

240171 

01  0726 

16,79 

250072 

01  4199 

1643 

260030  

01.1860 

10.36 

260143  

00.0086 

1275 

;400ft3 

01  3140 

1790 

240172 

00  9629 

1682 

250077 

00.9293 

11  97 

260031  

01.6090 

18.38 

200147  

00.9753 

13.56 

.-^40084 

01.2434 

20  04     240173 

00  8928 

1666 

250078 

01.4771 

14  93 

260032  

01.6629 

18.43 

200148  

00.9263 

1032 

240086 

00  9719 

17,41       240179 

01  0132 

1666 

250079  

00.8824 

17,44 

260034  

01.0673 

15.99 

200158  

01.0224 

1265 

240086 

01  0849 

1764      240184 

00  9886 

1304 

250081  

01.3211 

16.03 

260035  

01.0046 

11.74 

200159  

00.9863 

1926 

240087 

01.2026 

14  87      240187 

01  1930 

1848 

250082  .., 

01  4033 

13.51 
1227 

260036  

01.0164 

15.34 

200100  

01.0644 

15.82 

240088 

01  3869 

19  81      240193 

01  0223 

1761 

250083 

00.9515 

260039  

01.1258 

13.86 

200162  

01.5667 

20.64 

240089 

00.9840 

17  72      240196    , 

00  6319 

22  78 

250084  

01.1844 

17,73 

260040 

01.6625 

15.28 

200163  

01.2241 

1459 

240090 

01.0465 

14  69     240200 

00  8680 

1448 

250085  

00.9749 

12.58 

260042  

01.2599 

17.82 

200164  

00.9619 

1354 

24009"^ 

01  3293 

17,64      240206 

009138 

250088  

01.0022 

1653 

260044  

01.0487 

15.91 

200166  

012346 

19  78 

2400&4 

00  9622 

2049      240206  

00  8411 

250089  

01.2121 

1389 

260047  

01.4767 

17.20 

260172  

00.9086 

1256 

240096 

00  9800 

17  63      240207,,, 

01.2109 

21  80 

250093  

01.1337 

14.36 

260048  

01.2963 

20.70 

260173  

01.0314 

1221 

24009? 

01  0196 

21  79      240210  ,  ,, 

01.2788 

22  9C^ 

250094  

01.3184 

1546 

260050  

01.0431 

16.40 

200176  

01.1175 

16.34 

240098 

00  9633 

20  33 

240211  ,,, 

00.9038 

14,76 

250096  

01.0053 

1592 

260052  

01.3352 

19.75 

200178  

01.6500 

17.62 

240099  

01  0631 

1330 

250001 

01.5514 

1739 

250096  

01.1988 

170' 

260053  

01.1737 

11.73 

200177  

01.2846 

20.19 

240100 

01  2892 

1897 

260002  

00.9620 

17  13 

250097  

01.3216 

16.83 

260054  

01.3147 

16.07 

200178  

01.4076 

20.94 

240101 

01.1826 

2041 

250003  

01.0084 

1840 

250098  

00.8380 

16.66 

260056  

00.9908 

10.97 

200179  

01.6431 

20.52 

240102 

00  9603 

'287 

250004 

01  4873 

1791 

250099  

012609 

14.01 

260067  

01.1503 

16.96 

200180  

01.7064 

18.96 

240103 

01  0606 

16  28 

250006 

00  9412 

09  96 

250100     , 

01.2905 

15.26 

260060  

01.2091 

14.06 

200183  

01.5177 

16.58 

240104     .. 

01  2301 

2'  8' 

250006     ,, 

00  9862 

1460 

250101  

00.8850 

16.66 

280001  

01.1020 

14.06 

200186  

01.4347 

1727 

240105      ., 

00  9597 

1346 

250007  

01.2808 

1942 

250102  

01.6048 

17.06 

260062  

01.2033 

1891 

260188  

012108 

18.37 

240106  

01  4052 

26  55 

,  260008  

00.9814 

13.33 

250104  

01.4486 

17.62 

260063  

01.0097 

1544 

260189  

00.8526 

10.87 

240107  

00  9916 

1731 

250009  

012300 

17.5C 

250105  ,,, 

00.9434 

13.40 

260064  

01.3240 

16.92 

260190  

012046 

18.00 

240108 

01  0081 

17  24 

250010  ..  .. 

01.0398 

12.77 

250107  „ 

00.8815 

14.53 

260066  

01.8217 

18.26 

260191  

01.2516 

1858 

240 'OS 

00  9464 

12  99 

250012    . 

00  9311 

1988 

250109 

00  8949 

15.37 

260066  

01.0266 

15.01 

260193  

012915 

26  66 

240110    ... 

00  9668 

1633 

250015 

01  0847 

10,44 

250112  

00.9717 

13.07 

290067  

00.8671 

13.74 

260195  

012198 

1653 

240111    .... 

01  0666 

1900 

250C17 

00  9989 

1664 

250117  

01.0769 

14.70 

260068 

01.6718 

20.21 

200197  

01  1405 

25.90 

240112  

00  9994 

14  73 

250018 

00,9613 

13  02 

250119  

01.1164 

12.45 

260070  

01.0429 

14.48 

200190  

01.3077 

16.46 

240114 

00  9267 

14  74 

250019 

01  4336 

1700 

250120  

01.1106 

13.09 

260073  

01.1387 

12.89 

260200  

012066 

19.43 

01.6191 

21  63 

1  250020 

00  9466 

13  52 

250122  

012481 

16.91 

260074  

01.3021 

13.93 

200206  

01J757 

240115  

240116  

00  9343 

1396 

26002' 

00  8815 

08  67 

250123  

01.2786 

ia73 

260077  

01.7307 

17.13 

270002  

01.3026 

1416 

240117     . 

01  1588 

18  18 

1  260023 

00  9552 

12  77 

250124  

00.9126 

11.59 

260078  

01.1782 

14.02 

270003  

012663 

21.02 

240119  

00  8258 

20  56 

1  250024 

03  9084 

13  60 

250125  

01.3155 

16.38 

260079  

01.0766 

14.32 

270004 

01.6961 

18.01 

240121   .... 

00  9397 

21,2? 

250026 

0'  2071 

1606 

250126  

00.9754 

14.17 

260080  

01.0516 

11.77 

270006  

00.9221 

16.35 

240122  

240123  ...  . 

01.0617 
01  0109 

1893 

1603 

250027 
250029 

00  9570 
00  8773 

1 1  90 

250127 

00  8201 

260081  

01.6079 

18.83 

270007  

00.8770 

1253 

1296 

250128  

01.0941 

12.06 

260M2 

01.1788 

13.93 

270009  

01.1201 

19.32 

240124  

00  9676 

18.39 

25003C 

00  9739 

14  46 

1  250131  

01.0232 

11.03 

260086 

015720 

19.71 

270011  

01.0312 

1858 

240126  ...  . 

00  9278 

11  73 

!  260031 

01  3079 

1854 

250134  

00.9919 

16.70 

260086  

01D978 

15j09 

270012  

015021 

18.33 

240127  

01.1171 

14.26 

1  250032  

012608 

16.21 

250136  

00.8821 

1^66 

260091  

01.7219 

19.76 

270014  

01.8204 

17.81 

240128  

01  1221 

16,77 

250033  

010514 

1666 

250138  

01.2904 

1790 

260094  

01.1965 

16.48 

270016  

00J082 

15.97 

240129      . 

01  0143 

17,56 

250034  

01.6577 

1446 

250141  

012616 

15.71 

260096  

01.4477 

16.88 

270017  

01.2378 

19.09 

240130 

00  9625 

1666 

260036  

00.8681 

13.84 

250145  

00.8232 

10,04 

1  260096  

01.5927 

22.03 

270019  

01.0001 

15.86 

240132 

01.2209 

22  40 

250036  

00.9700 

14.48 

250146  

00.9630 

13.97 

260097  

012007 

14.79 

270021  

01.1771 

16.67 

240133    ... 

01  1986 

17  72 

250037  

00.9132 

10.06 

250148  

01.0955 

19.08 

260100  

01.0435 

15.72 

270023  

01JO56 

2152 

240135 

008726 

14,11 

250038  

00.9700 

14.37 

260149  

00.8930 

12.04 

260102  

01.0442 

18.57 

270026  

00.8850 

14.97 

240137  .   . 

01.2258 

18,97 

250039  

00.9941 

13.36 

260001  

01  7040 

18.06 

260103  

01.2885 

17.51 

270027  

01.1158 

12.40 

240138  

00  9522 

12,97 

250040  

01.3026 

16.20 

260002  

01.4644 

21.10 

260104  

01.7564 

18.42 

270028  

01.1217 

1550 

2S890 
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Cm* 

Ava 

Cam 

A»o 

CaM 

Avg 

Caaa 

Avg 

T 

Cam 

-1 t 

Avg                        ) 
hou' 

Previdcr 

mix 

hour 

P»»«dw 

mil 

hour 

mn 

hour 

Prwndar 

mix 

fXXlf 

ProvTOef 

mi» 

>idv 

wage 

ndM 

wag* 

ndw 

waga 

tnd^x 

wage 

irxJax 

;  """Oe                   1 

270029 

00  9679 

1S18 

280061  

010812 

1515 

290021 

01  6244 

21  94 

310041 

01  4067 

2371 

320023 

01  0840 

16  73 

270032 

01  1282 

1820 

280062 

010848 

1332 

290022 

01  7010 

17  94 

310042 

012416 

23  63 

320C30 

01  1496 

1684 

270033 

00  8614 

1558 

280064 

012807 

1798 

290027      . 

00  9628 

1753 

310043  

310044 

01  1431 

2C86 

320031 

00  8268 

!    17.06 

270035 

01  0099 

18  28 

280066 

000182 

1440 

290029 

00.9633 

01  2847 

20  70 

320032 

00  9003 

'    17.10 

22  76 

27003* 

00  8802 

1278 

280068 

000752 

14  46 

290032 

01  4115 

22  30 

310045 

01  4639 

27  19 

320033 

01  1652 

270039 

01  0024 

1536 

280067 

00  0835 

1540 

290038 

00  9391 

51  78 

310047 

01  3682 

24  34 

320036 

01  0299 

22  89                      1 

270040 

01  1080 

18  24 

280068 

013029 

1834 

290038 

00  9023 

19  96 

310048 

01  2620 

;    228' 

320037 

01  2216 

233' 

2no*\ 

01  1082 

15  74 

280080 

01  5871 

1866 

290039 

013219 

310048 

1   015927 

25  66 

320038 

'    012326 
'   012948 

1683 
20  88 

270044 

01  1463 

1398 

280061 

014293 

1708 

300001 

013936 

21  15 

310050 

015323 

23  06 

320046 

27004« 

00  9619 

1486 

280062 

010087 

1336 

300003 

01  9474 

23  98 

310061 

■  01  3560 

24  27 

320048 

!    012823 

14  43 

27004* 
270049 

01  1003 
01  7969 

16  41 

2021 

280064 
280065 

010200 
01^779 

1552 
1854 

300005 
300006 

01  2963 
01  1807 

2058 
1906 

310062 
310064 

01  2961 
01  3469 

22  6C 
24  60 

320067 
320068 

009666 
00  7512 

770060 

01.0986 

17  Q« 

?fcr>M 

01  0864  !    1250 

300007 

01  1006 

18.33 

310067 

01  3367 

21   17 

320069 

01  0062 

270061 

01.3389 

2'    ^' 

M..168 

00  9660  ;    09  46 

300006 

015868 

1944 

310068 

01  1060 

24  61 

32008C 

00  8691 

270062 

010417 

1  •  ■*■ 

-•**)ro    . 

010106 

11  19 

300009 

01  1291 

1941 

310080 

012001 

18S3 

320061 

01  1829 

1 

270067 

012418 

ia  ' 

.  'V«)73  ..   . 

010068 

1388 

300010 

01  1911 

19.48 

310081 

01  2520 

21  39 

320062 

00  8839 

270068 

00  9062 

13-«{ 

-■30074       . 

01  1152 

1402 

300011  

01  3744 

22.78 

310082 

01  3076 

20  98 

320063 

01  3049 

1668 

270069 

00.7748 

1590 

280075 

01  1778 

1370 

300012 

01  3361 

21  77 

310063  

01  3696 

2'  02 

320066 

01  2881 

1606 

270060 

00.9603 

1508 

280076 

010620 

1396 

300013 

01  1894 

17.57 

310084 

013196 

24  32 

320067 

008533 

15  74 

270083 

00  9967 

14  82 

280077 

013183 

17  06 

300014 

01  2866 

19  49 

310067 

01  3186 

22  76 

320068 

00  9287 

1640 

270072 

00.8088 

1386 

280079 

010848 

1061 

300015 

015367 

18.54 

310080 

015924 

22  42 

320069 

00  9720 

1083 

270073  

01  1784 

11  S3 

280080 

01  1041 

1361 

300016 

01  2347 

1883 

310070 

01  4173 

23  33 

320070 

00  9663 

270074 

00  8889 

280081 

01  7829 

1886 

300017 

01  3038 

21  18 

310072 

01  3090 

2'  26 

320074 

01  0966 

1800 

270075 

00  9172 

280082 

01  0111 

1350 

300018 

0U126 

2C  22 

310073 
310074 
310075 

01  6320 
01  4198 
01  4342 

2621 
22  66 

24   11 

320079 
33000' 
330002 

01  1739 
01  1966 
01  4751 

17  24          ; 

2694                       . 
2686 

270076     . 

00  7662 

280063 

01  0442 

1428 

300019 

015127 

19  97 

20  *& 

270079 

00  8878 

13  71 

■V  »  >M4 

01  0067 

1142 

300020 

013080 

270080 

01.1930 

1688 

.  ^n  l^^-" 

01  7594 

300021 

01  0886 

17  07 

310076 

01  4464 

29  78 

330003 

01  3224 

1568                       j 

270081  

010272 

1252 

280089 

010669 

1  •  .--. 

<OCC22 

01  0647 

1736 

310077 

01  6821 

26  06 

330004 

01  2944 

1987 

270082 

010743 

16  17 

280000 

00.9808 

14     '.4 

«)<X»3 

01  3847 

20  46 

310078 

01  3970 

2381 

330006 

01  8196 

2351                      i 

270083 

010915 

15M 

280001 

01  1084 

U     -1 

«(XI024 

015611 

1950 

310081 

01  3268 

21  63 

330006 

015708 

26  60 

270084 

00  8820 

14.83 

280002 

009797 

n  *4 

MiX}2& 

015139 

17  58 

310083 

01  3087 

22  57 

330007 

01  3120 

1850                      I 

280001  

01  1071 

1490 

280004 

01  1321 

15  40 

300029 

01  3666 

22  33 

310084 

01  3916 

21  86 

330008 

01  1599 

16  96 

280003 

02  1164 

1885 

280097 

00  9849 

11  94 

300033 

01  1353 

16  28 

310086 

015187 

21  24 

330009 

01  2889 

30  94 

280006  

014013 

1773 

280096 

00  9699 

1071 

300034 

02  0334 

2241 

310087 

01  3224 

20  28 

33O010 

01  3763 

1250 

280008  

01.7524 

1819 

280101 

01  1002 

1351 

310001 

01  8034 

25  91 

310088 

01  2207 

20  56 

330011 

01  3000 

1996 

210011  „... 

00.8891 

1242 

280102  

00.0272 

1245 

310002 

01  8222 

26  56 

310O9C 

01  3629 

24  24 

330012 

01  6986 

29  74                       '^ 

280013  

019321 

21  09 

280104 

00  9047 

1311 

310003 

015778 

^366      3'0O9' 

01  2907 

20  77 

330013 

02  0896 

17  73 

200014 

00  9234 

1336 

280106 

012732 

18  10 

310006 

015322 

21  08  j    3'0O«? 

01  3142 

21  20 

330014 

01  3662 

2938 

280015  

010363 

15^ 

280106 

00  9818 

1448 

310006 

015754 

22  66  1 

310093 

01  1662 

20  42 

330016 

01  0668 

1694 

280017  

01  1197 

1401 

280107 

010910 

11  45 

310008 

01  3628 

23  42 

310096 

01  8816 

23  74 

330019 

01  3061 

27  77 

200018  

010384 

1373 

280106 

01  1303 

1609 

310009 

01  3133 

23  49 

310106 

01  301C 

24  12 

330020 

01  0469 

1430 

280020  

016484 

1960 

280109 

00  9214 

1058 

310010  

015648 

20.79 

310108 

01  4365 

24  39 

3*023 

01  2634 

2347 

280021  

01-2618 

1690 

280110 

010019 

11  44 

310011  

015108 

2151 

310110  

01  2714 

20  54 

330024 

01  8333 

31  66 

280022     . 

01.0382 

14  17 

280111  

01^496 

1857 

310012  

018680 

26  14      310111  

01  3831 

23  33 

330026 

01  1062 

13  67 

280023  

013986 

1683 

280114  

00.0200 

13.00 

310013  

01.4193 

2154      3'0112 

01  3406 

21  93 

330027 

01  3596 

31  94 

W.9571 

11  90 

280115  

00.9323 

1812 

310014  

018073 

2620      310113  

015696 

21  81 

330028 

01  4711 

2653 

280025  

00  9430 

128? 

280117 

01.0809 

1593 

310015  

019638 

2666      310115 

01  3332 

21  37 

330029 

01  0082 

19  40 

280028  

01.2113 

14.79 

280118 

00.0335 

1645 

310016 

015568 

2430      310116 

01  2758 

22  74 

330030 

015667 

1643                       i 

280028  

01.1079 

1515 

280119 

ra.8703 

310017  

01.3828 

2396      310118 

01  2667 

22  78 

330033 

01  2798 

1666 

280029  

01.1344 

15.52 

280123 

00.8938 

310018  

01  1258 

2'  ea 

3'0li9 

01  7103 

30  34 

330034 

00  6391 

3046 

01  7044 

27  82 

280125 

012392 

31W19 

01  6672 

24  86 

310120         1 

01  0971 

20  79 

330036 

01  3066 

19  62 

280031  

010150 

1361 

290001 

01  6936 

23  03 

310020 

01.3887 

22  66 

32000' 

01  3867 

1743 

330037 

01  1546 

1546 

280032  

oijooe 

1646 

200002 

00.9128 

1613 

310021  

013817 

23  63 

320002 

01  3870 

19  13 

330036 

012340 

15  52 

280033 

01.0408 

15.60 

200003 

01.8810 

25  76 

310022 

01.3156 

21  10 

320003 

01  1238 

1329 

330041 

01  3043 

36  69                      ? 

280036 

010337 

13  66 

290006 

014874 

20  79 

310024 

01  3022 

23  66 

320004 

01  2792 

1496 

330043 

01  3194 

3346                        « 

280037  

01.0415 

15.48 

200008  

015581 

19  14 

310025 

015000 

21  90 

320006 

01  3531 

20  75 

330044 

01.3086  1 

18  10                       • 

280038  

010023 

15  49 

200007 

018602 

27  93 

310028  

015043 

23  19     320006 

01  4170 

1456 

330046 

01  4176  ! 

27  46               .; 

280039  

010489 

1570 

290008  

015147 

1960 

310027 

01  3266 

21  41      320009 

01  6244 

17  17 

330046 

01  4603 

30  06                .      1 

280040  

018280 

19  18 

290009 

018221 

1791 

310028 

015526 

2194     320011 

01  0077 

1706 

330047 

01  1772  . 

1686 

280041  

00.0134 

12.06 

290010 

015399 

1400 

310029 

01  9458 

23  14      320012 

00  9924 

16  53 

330048 

012917 

1745                      \ 

280042  

01.0344 

1514 

200011 

00.9015 

1552 

310031 

02.8675 

2268      320013 

01  1521 

17  67 

330049 

015386 

1785                       f 

280043 

01.0147 

1547 

200012  

013753 

21  50 

310032 

01  3467 

226' 

320014          1 

01  1614 

1463 

330063 

01  1874 

1483                       'i 

200046 

01.0989 

1810 

200013 

01.0627 

1862 

310034 

015580 

21  58 

320016         ' 

01  1211 

15  17 

330066 

01  6244 

29  81                       ' 

280048 

01  1072 

1237 

200014  

00.9809 

17.46 

310036 

01  1803 

19  11 

320017 

01  21 1 1 

16  75 

330066 

01  4396  1 

30.22                       ? 

280047  

01  0007 

1801 

290015   ... 

00.9197 

1518 

310037 

01.3663 

27  57 

320018 

016827 

1843 

330067 

01  6763  1 

18  74                       ' 

280048 

0U131 

1382 

200016  

01  1837 

2267 

310038 

01  9646 

2813 

320019 

01  4848 

19  57 

330068 

01  3067  1 

1668 

290049  

01.0412 

1508 

200019  

013428 

19  74 

310039     . 

015827 

2152 

320021         1 

01  7502 

1799 

330068 

01  5787 

33  67 

280060  

00.0283 

13.71 

200020  

010446 

17  29 

310040 

015303      23.90  1 

320022  1 

015213 

1654      330061 

013166 

24  36                       i 

- 

• 

- 

1 
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Provider 


Case 

ma 
irxJex 


Avg    I 

hour 

wage 


330062 
330064 
330066 
330066 
330067 
330072 

330073  .. 

330074  . 
330075 
330078 
330079 
330080 
330084 
330086 
330086 
330088 
330090 
330091 
330092 
330094 
330096 
330096 
330097 
33O10O 
330101 
330102 
330103 
330104 
330106 
330107 
330108 
330111  . 
330114 
330115 
330116 
330118 
330119 
330121 
330122 
330126 
330126 
330127 
330128 
330132 
330133 
330136 
330136 
330140 
330141 
330144 
330US 
330151  . 
330152 
330153 
330154 
330'57 
330158 
330169 
330160 
33C162 
330163 
330164 
330166 
330167 
330169 
330171 
330175 
330177 


01.0733 
01  4892 
01.2030 
01.2766 
01  3948 
01  4097 
01.2256 
01  3127 
01  0589 
01  4268 
01.2427 
01  3325 
01  0696 
01  2974 
01,2666 
01  0531 
01  6991 
01.3684 
01  0542 
01  2399 
01.2452 
01  1887 
01  2171 

00  7936 
01.8106 
01.3312 
01 5449 

01  4313 
01  6949 
01.3314 
01  2467 
01  0751 

00  9490 
01.2406 
00.9611 
01.6591 

01  7636 
01  0383 
01  0650 
01  9179 
01  1519 
01  3403 
01.2626 
01.2001 
01.3701 
01  1994 
01  2894 
01  7769 
01.3850 

00  9394 

01  0767 
01  1172 
01  4137 
01.7338 
01  7268 
01  3501 
01  4999 
01  2907 
01.4736 
015186 
01  1906 
014954 
01.0126 
01.6539 
01  4639 
01  4007 
01  1894 
00.9633 


17  10 
32  11 
1854 
1798 
20.64 

29  92 
1582 
17.26 

17  73 
1796 
17.22 
27  06 
1768 

18  59 

26  87 
22  43 
1792 
18-01 
1426 
1706 
1840 
1681 
1532 
28.03 

30  39 
1700 
1663 

27  69 
34  04 
26  04 
16.97 
1608 
1682 
16.12 
16.34 
20  00 
32.86 
15  12 
2297 
20.66 
22  70 
29  66 

29  68 
13.56 
34.67 
19  14 
19.26 
1858 
24  49 
15  19 
1647 
1468 

30  10 
16.97 


ProvKjef 


Case 

mix 

mdex 


ProvKJef 


Case 

mix 

index 


Avg 
hour 
wage 


19  72 

20  48 
1788 
29  42 
27  06 
19  14 
19  87 
13.56 
29  66 
3241 
23  94 
15.10 
14.78 


330179 
330180 
330181 
330182 
330183 
330184 
330186 
330186 
330188 
330189 
330191 
330193 
330194 
330196 
3301% 
330197 
330198 
330199 
330201 
330202 
330203 
330204 
330205 
330208 
330209 
330211 
330212 
330213 
330214 
330215 
330218 
330219 
330221 
330222 
330223 
330224 
330226 
330226 
330229 
330230 
330231 
330232 
330233 
330234 
330236 
330236 
330238 
330239 
330240  . 
330241 
330242 
330245 
330246 
330247 
330249 
330250 
330252 
330264 
330268 
330269 
330261 
330263 
330264 
330265 
330267 
330268 
330270 
[  330273 


00.9045 

01  1983  I 
01.3528  ' 

02  5453 
01  4677 
01  3264  I 
01  2827 
005618 
01  1830 
01  3232 
01  3283 
01.3516 
01  7808 
01  6416 
01  2608  I 
01  1287  : 
01  3837 
01.3382  ■ 
01  6866 
01.3886 
01  3969  I 
01  3562 
01  1763 
01.2263 
01  1811 
01.2029 
01  1468  1 
01.1701  j 
01  8173  ^ 
01  2026 
01  0527 
01  6629 
01  2904 
01  2606 
01  0770 
01  2569 
01  1739 
01  2690 
01  3267 
01.3791 
01-0674 
01  2445 
01.4948 
02.3119  I 
01  1204 
01.4074 
01.1749 
01.1666 
01.3279 
01  9705 
01  3423 
01.3076 
01.3839 

00  9016 

01  1933 
01.2870 

00  9461 

01  1696 
01  3366 
01  5026 
01.2944 
01.0305 
015136 
01.3931 
01  3643 

00  9663 
0'  9872 

01  3069 


330275 

330276 

330277 

330279 

330286 

330286  .. 

330290 

330293 

330304 

330306 

330307  , 

3303'4 

330315 

330316 

330327 

330331 

330332 

330333 

330336 

330338 

330339 

330340 

330360 

330353 

330354 

330357 

330369 

330372 

330381 

330386 

330386 

330387 

330389 

330390 

330393 

330394 

330396  . 

330396 

330397 

330398 

330399 

340001 

340002 

340003 

Ij  340004 
340005  . 

"  340006  . 
340007  . 
340008 
340010 
340011  . 
340012 
340013 
340014 
340015 
340016 
340017 
340018 
340019 
340020 
340021 
340022 
340023 
340024 
340025 
340027 
340028 
340030 


01  2903  i 
01  1686 
01  1086 
01.3577  1 
01  8458 
01,3379  i 
01  6841 
01  1963 
01.2338 
01  4286 
01.2663 
01  3786 
160413 
01  3084 
00.9713 
01.3121 
01  2892 
01.2444 
01  3094 
01  2333 

00  9320 
01.2344 

01  6747 
01.2772 
01 .5676 
01  3809 
00.9373 
01  1964 
01.2852 
01  1940 
015158 

00  7923 

01  7246 
01.3751 
01.7444 
01.5407 
01.3488 
01  1754 
01  3150 
01  3550 
01-2626 
01  4796 
01  8416 
01  1252 
01,4483 
01  1650 
01 .0428 
01.1704 
01  1373 
01.2998 
01  1622 
01,3162  ' 
01.2800  i 
01.5587  ; 
01.3007 
01  1912 
01.2474 
01 .2456 
01  0224 
01  1977 
01.2336 
01.0586 
01  3771 
01  1393 
01.2234 
01.2058 
01.5976 
02.0173 


C^ase 
irx}e> 


A^ 

wage 


22.06 

17  92 
16,67 
'906 
22  66 
2438 
3257 
1509 

27  04 

28  10 
19,23 

21  50 
30.36 
22.23 

16  98 
2910 
26  99 
61  9' 

30  29 
20  97 

18  87 

22  43 

28  46 

31  43 

34  81 
2931 
22.26 
2951 

29  15 
23.26 

30  68 

31,92 

31  67 
26  45 
1851 
33  16 
3'  65 
30  46 
29  49 
29  6C 
1791 
18  45 

17  14 

18  79 
1489 

14,76 
1696  i 
17&4  i 
17,56  I, 


1571 
170^ 
17  3:- 
22  23 
20,37 
16.24 
14,31 
16.25 
20  26 
19.04 
17.51 
16.91 
1777 
16.33 
1647 
16.89 
16.85 
21.06 


340031 
340032 
340036 
340036 

340037  .. 

340038  .. 
340039 
34004C 
34004- 
340042 

340044 

340046 
34004- 
340048 

340049  ,. 

340050  . 
34005' 
340052 
340053 
340064  . 
340056  . 

340060  .. 

340061  . 
340065 
340064 
340066  . 
340067 
340068 
340069 
34X'0 
340C'-  - 
340C'2  . 
34.x '3  . 
340076  . 
340080  . 
340084  . 

340086  . 

340087  . 

340088  . 
,340089  . 
.^40090  . 
340091  . 

340093  . 

340094  . 

340096  . 

340097  . 

340098  . 

340099  . 
340' 01  . 

340104  . 

340105  . 
:viC'36  . 

34; -c?  . 

340109  . 

340111  . 

340112  , 

340113  . 

340114  . 
340115 
340116  . 
340119  . 
340120 
340121 
340123 
340124 
340125 
340126 
340127 


01  0066  I 

01 .3624  1 

01  1531  ! 

015139 

01.0873  I 

01.1012 

01.2681 

O1.8191 

01.2094 

015260 

01  1020 

00  9966 
01.8288  : 
01.0275 
01.0355 
015003 

01  3356 
01  0223 
01  6440 
015239 
015769 
01  1293 
01.7280 
01,0171 
015364 
01.2854 
01  1587 
?■  ?-39 
C  8495 
01.3026 
01.0889 
01  12'9 
01.5386 
01  193S 
01.0339 
01  0889 
01  1663 
01  1'6S 
01  125* 
01.0120 
01.1444 
01.7002 
01.0697 
01.4789 
01.1483 
01.1445 
01.6880 
015134 
01.0627 
00.9970 
01.3725 
015505 
01.3591 
01.3186 
01.1080 
00.9017 
01.8577 
01.5500 
01.5723 
01.8178 
015070 
01.0817 
01.0648 
01.0006 
01.0127 
01.4796 
01.3940 
01.3339 


Provideit 


12.82, 
18,77 
17  23 
1625 
14  46 
'6  68 
'S88 
166- 

17  6S 

16  70 

18  87 
'4  02 
•9  42 
0653 

17  75 
1795 
16  75. 
21  14 
1944 
14.36 
17.40 
17.75 
20J1 
22.75 
17.05 
'589 

18  ?C' 

■e  6f 

20,34 

'6  46 
I68f 
•5  86 

■»  M 
i68fe 
1549 
16  1: 

16  3.' 
■f  s:- 

13.8:- 

17  8:- 

■  i  * 

1857 
17.40 
17.68 
10.32 
13.03 
11.87 
11.37 
18.86 
20.04 
17.08 
17.38 
14.83 
1554 
20.50 
20.34 
19.35 
10.61 
16.41 
1356 
16.43 
15.57 
13.98 
1650 
16.50 
17.51 


>40i?9  .. 

:v4c-x  .. 

34C-3-  .. 
34C-32  .. 
340-33  .. 

34C':':'  .. 
34C-3e  .. 

340141  ., 

340142  .. 
34C143  .. 

340'44  .. 
34C-45  .. 
34C-46  .. 
34C-47  .. 
34C148  _ 

"vt:-'--  .. 
>4( '  53  .. 

34C166  .. 
34C'5*  .. 
34C-5*  .. 
34Cii59  ., 
340160  . 
340182  . 
34C'-64  .. 
>4C'66  . 

:s4.:  ■  5*  . 

.34;  •  -3  . 

ibOOC-   . 

ii>M02  . 
i5CO,"J3  . 
.35>CK)04  . 

'i^jyxts  . 

350006  . 

350007  . 

350008  . 
3SX109  . 

3-SX  •  0  . 

3s>:  ■  1  . 
'.^'x'';  ■  2  . 
isj-  •  3  . 
:i60Ci4  . 

350015  . 

350016  . 
360017  . 
360018. 
360019  . 
350021  . 
350023  . 
350024 
350025  . 
350027 
350029 
350030 
360033 
360034 
360036 
350038 
350039 
350041 
350042 
350043 
350044 
350047 
350049 
350050 
350051 
350053 


Caae 

mu 

tnOet 


hour 
wage 


015985 
01.3225 
01.5209 
01.3256 
01.1268 

01 1310 

01.0625 

01  7229 

015360 

01.4228  ! 

01.3866 

01.4314 

01.1145 

01.2536 

01.4937 

015078 

01.8814 

01.3840 

00.7966 

01.1278 

01.1375 

01.1672 

01.1787 

01.4579 

015776 

00.4875 

015031 

015130 

00.9867 

01.8548 

01.1701 

01.9174 

01.0698 

01.5142 

00.8879 

00.9420 

01.1468 

01  1060 

01.8838 

01.1066 

01.1051 

00.9641 

01.73W 

01.0963 

01.3990 

01.0846 

01.6863 

01.0260 

00.9286 

01^)368 

01.0095 

00.9540 

00.8728 

01.0406 

00.9106 

00.9924 

00.9005 

01.0922 

01.0288 

01.0442 

01.1142 

015870 

00.8768 

01.1941 

01.3364 

00.9591 

00.9832 

01.0118 


1811 
1983 
1816 
1657 
14.74 
1582 
16.94 
2058 
1579 
19.62 
18.96 
18.88 
1458 
1951 
1856 
15.67 
19.87 
2154 

16.49 
1651 

14.11 
1858 
20.80 
1958 
15.15 


1451 
16.86 
16.63 
18.34 
14.07 
1655 
1354 
1874 
17.04 
13.74 
20.64 
1355 
1653 
13.14 
1656 
11.47 
18.68 
17.93 
18.72 
12.00 
15.16 
16.47 
14.00 
14.48 
1298 
16.66 
14.40 
17.46 
1051 
1558 
14.75 
17.60 
15.19 
14.86 
11.49 
18.54 
13.86 
11.88 
15.74 
11.88 


twn 


Federal  Rex«**»e«"  '  Vol    63.  No.  89  /  Friday.  May  8.   1998  /  Proposed  Rules 


Page  ii  of  15 

C«M 

Avg. 

Cue 

Avg 

Cue 

Avg. 

Cue 

Avg. 

Case 

Avg. 

Prwuim 

mix 

hoof 

Prwrtdw 

mu 

hour 

Prov«Jw 

ma 

hour 

PfOvKJef 

moc 

hour 

Prov«)ef 

mix 

hour 

indax 

wage 

ndu 

wage 

ndttx 

wage 

ndnx 

wage 

(Xlex 

wage 

360065 

00  0909 

13  76 

360074 

013337 

1800 

360159 

012116 

19.84 

370029  

012802 

1351 

370149  

012900 

15,69 

360066 

00  9564 

1388 

360075 

01  4441 

21  40 

380161  

012549 

13  69 

370030  

01.1832 

1649 

3701S3  

010668 

14.06 

360066 

00  9230 

12  18 

360076 

01  3645 

1884 

360163 

01  8032 

20  26 

370032  

015887 

16.17 

370154    .... 

01.0434 

14.12 

360060 

00  8687 

06  60 

360077 

01.5831 

1938 

360164 

00  9634 

1560 

370033  

01  0609 

1234 

370'56    ... 

01  0577 

17.29 

360061 

010645 

15  31 

360078 

01-2491 

1990 

380166  

01  1732 

17.81 

370034  

012337 

1436 

370166 

01  0253 

1209 

360063 

00  8843 

380079 

01  8666 

21  04 

380166 

01  1873 

1601 

370036  

01.6429 

16  77 

370159 

01  3961 
01.(X»2V 
01.1291 

1605 
1457 
11.97 

360064  

00.8364 

380080  

01  1462 

1568 

360170     . 

01  3808 

1653 

370036 

01  0721 

10  54 

370163  

370165  

380001     ... 

013790 

17  86 

380081      . 

013781 

19  70 

360172     . 

01  3466 

17  89 

370037 

01  7180 

1863 

360002 

01  1926 

17  82 

380082 

013254 

2327 

380174  

01.3284 

18.44 

370038  .. 

01  0062 

11  68 

370166  

01  1323 

15  55 

380003 

01  7581 

2214 

380064 

016045 

20  53 

380175  

01  1937 

2019 

370039 

01.2616 

1393 

370169  

010693 

11.91 

380006 

01  8372 

20  93 

380086  

018333 

21  47 

380178  

01  1290 

15  34 

370040 

01  0977 

1504 

370170  

01  0O46 

380007 

01.0627 

1596 

380086 

01  4331 

17  81 

380177  ... 

012931 

1827 

370041 

009733 

16  47 

370171   

01.0182 

380006 

012306 

17  78 

360087 

014291 

1851 

360178  

012433 

17  16 

370042 

00  8835 

1398 

370172 

00  9229 

380009 

014867 

17.38 

380088 

013676 

19.09 

360179  

01  3391 

19.50 

370043 

j    00  9443 

15  18 

370173 

01  1000 

380010  

012461 

17  00 

380089 

01  1789 

17  84 

360180  

02.1577 

23  00 

370045 

0C9900 

09  83 

370174    .... 

00  7547 

360011  

013403 

1691 

380090 

01.2426 

1975 

360184 

00  4293 

18;76 

370046 

00  98'/ 

1C89 

370176 

012219 

1629 

380012 

013150 

1972 

380091 

01-2836 

20  40 

360185 

012259 

1813 

370047 

01  3904 

1504 

370177    ,  , 

009737 

10.48 

360013 

01  1388 

18.38 

380002 

01  1283 

1947 

360186   ... 

01  1539 

1046 

370048     . 

01.2228 

1540 

370178  

01.0021 

11.20 

380014  

01.2083 

1687 

360003 

01  1664 

17  64 

360187 

01  4086 

17  67 

370049 

01  3327 

1544 

370179  

00.7441 

15.19 

380016 

01  6147 

18  36 

380004 

013940 

18  15 

360186 

00  9726 

17  n 

370061 

00  9867 

11  30 

370'a0  

00.9136 

380017 

018633 

2151 

380006 

012581 

19.83 

360189  

01  1592 

1698 

370064 

01  4696 

1632 

370'83  

010309 

1035 

380018 

01.8286 

1987 

380006 

01  1286 

17.46 

380192    - 

013663 

21.31 

370066 

01  5246 

1844 

370186  . 

00.9921 

13.32 

380019 

01.2867 

21  76 

380008  

01  4265 

1828 

380193  

012971 

16.96 

370067  

01  1166 

1527 

370190 

01  5486 

26  42 

360020 

01  4424 

20  72 

380000  

010479 

1963 

380194    -. 

012866 

17.80 

370060  

01.0974 

17  49 

370'92    .  . 

012229 

16.30 

360024 

01  3782 
01  3562 

17  75 
1940 

380100  

380101  

012888 

013901 

18  00 
21  04 

360196  

360197  

01.1587 
01  1688 

19  33 

19  16 

370080  

370063 

01  1260 
01  1782 

1390 
1696 

370196 
370197 

00  8240 
00  9846 

360025 

360026     . 

01  3486 
014597 

16.21 
20  14 

380102  

360103  

012860 
013678 

19  19 
1987 

.160200 
360203 

010276 
012004 

1562 
1441 

370064 

370066 

00  9693 

00  9924 

10  71 
1536 

370196    .. 
380001     . 

01  7997 
012902 

380027  

18.13 

380028 

01  4646 

17.21 

380106 

01  1021 

1608 

380204  

012422 

1909 

370071  

01  0630 

1006 

380002  

012715 

18.07 

360029 

01  1846 

17  74 

380107  

012417 

17.37 

380210  

012012 

2061 

370072  

00  8636 

1404 

3aOOCX3    .. 

012260 

28.86 

360030  

012801 

1667 

360108 

010913 

1646 

380211    ... 

01  2671 

19  84 

370076 

01  2612 

1246 

380004 

01  7003 

23  04 

380031  

01.2807 

1933 

380109 

01  1094 

18  64 

380212  

01  3041 

20  16 

370078 

01  7411 

1606 

380006  

012187 

22.81 

380002 

010729 

17  87 

380112 

018012 

23.33 

360213  

01  2686 

1806 

370079    .... 

00  9634 

1691 

380006 

012870 

19.61 

360034 

01  3225 

14.77 

380113  

01.3630 

15J8 

380218  

013047 

18.29 

370080  

00  9738 

14  18 

380007 

016862 

24  92 

360035 

01  6186 

20  73 

360114  

01  1017 

17  48 

360230  

01.5624 

21  16 

370082 

00  9220 

'386 

380006 

01  0543 

1956 

380036 

013679 

1904 

380115  

012564 

17  92 

380231  

01  1404 

12  39 

370083 

00  9508 

1281 

380009 

01  8821 

22  90 

360037 

02  0680 

2136 

380116 

010963 

17  49 

360234 

01  3489 

1644 

370084 

01  0827 

1366 

38O010 

01  0620 

22  58 

380038 

015828 

20  60 

380118  

01.3521 

18  34 

380236 

012893 

25  36 

370085 

00  8717 

1321 

380011 

01  0490 

1905 

380039 

013136 

17  40 

380121 

012409 

1922 

360230  

01  3034 

19  66 

370086 

01  1713 

11  51 

380013 

01  3177 

20  62 

380040  

01.3496 

17  81 

380123 

012744 

1933 

380241  

00  4699 

21  14 

370080 

012580 

1523 

380014 

01  6296 

22  02 

380041    . 

013302 

18.83 

380126  

01  0902 

1741 

360242 

01  8068 

370091 

01  7259 

19  16 

38001 7 

01  9390  1 
01  8034  1 

2587 
20  94 

380042 

01  1882 

18.02 

300128 

012179 

20  75 

360243 

00  7287 

14  26 

370092  

01  0247 

1409 

380018 

380044 

01  1206 

15  83 

380127 

01  1644 

1785 

380245 

00  7296 

1521 

370093  

01  8539 

17  71 

380019 

012880 

21  46 

380046 

01  4782 

20  73 

380128 

01  1314 

1506 

360247 

00.4164 

370094 

01  5130 

1926 

380020 

01  5022 

21  41 

380046 

01  1449 

1771 

380129 

00.9866 

16  12 

360248 

01.7504 

370096  

00.9994 

11  76 

380021     . 

01  2880 

21  67 

380047 

01  1366 

1451 

360130  . 

01  1237 

15  93 

370001   

01  7846 

20  06 

370007  

01  3708 

1738 

380022      . 

01  1715 

2257 

380046 

018279 

2160 

380131 

01.3442 

1899 

370002   . 

01  1524 

13.71 

370000  

01  1771 

14  07 

380023 

012243 

1843 

380049 

01  1866 

1960 

380132 

014255 

18  28 

370004 

012310 

1687 

3701M  

01  0076 

14  49 

380026 

01  3449 

26  35 

360060 

01  0987 

1240 

360133 

01  5948 

18  70 

370005 

01  0032 

1407 

370103 

00  9320 

16  ?7 

380026 

01  1604  ' 

1909 

380061 

016396 

23  66 

380134 

01  7247 

2007 

370006 

012654 

1548 

370106 

01  9777 

'843 

380027 

012943 

22  82 

360062 

01  7666 

1686 

380136 

010811 

1690 

370007 

012216 

1436 

370106 

01  5469 

•837 

380029 

01  1592  ■ 

1833 

380064 

012934 

1653 

380137 

016632 

19  95 

370008 

01  3784 

1777 

370106    . 

01  1296 

1 1  81 

380031 

00  9806 

22  48 

380066 

012577 

1964 

380140 

00  9788 

1621 

370011 

01  0624 

1291 

370112 

01  0696 

1466 

380033 

01  7744 

24  22 

380066 

01  4280 

20  80 

380141    , 

015881 

23  32 

370012 

00  8733 

09  87 

370113   . 

01  1887 

15  11 

380036 

012910  j 

21  53 

380067 

01  1603 

1546 

380142 

01.0197 

16  62 

370013 

01  8436 

1924 

370114 

01  6464 

15  79 

380036 

01.0586  ' 

20  79 

380066 

01.2702 

17  56 

380143 

014294 

19  90 

370014      . 

01.2842 

1936 

370121 

01  1723 

1684 

380O37 

01  2761 

20  62 

380069 

01  6936 

2166 

360144 

013319 

1989 

370015 

012181 

17  16 

370122 

01  1283 

1246 

380038 

013383 

26  28 

380062 

01  5157 

20  52 

380145 

018648 

18  18 

370016 

01  3747 

1652 

370123 

013288 

17  26 

380039 

013184 

21  50 

360063 

01  1366 

18  29 

380147 

012300 

1640 

370017 

01  1872 

1123 

370125 

00  9609 

1201 

380040 

012643 

21  08 

360064 

01  6110 

21  73 

360148  

01  1746 

1780 

370018 

01  3469 

1825 

370126      . 

X9a?i 

1207 

380042 

01  0847 

17  33 

380066 

01  2978 

18.23 

360149 

012144 

1668 

370019 

013677 

14  79 

370131       . 

00  9668 

16  71 

380047 

01  7006  1 

21  15 

0li064 

18.92 

380150 

012766 

20  02 

370020 

01  3041 

11  86 

370133 

01  1468 

11  04 

380046 

01  0727  ! 

1536 

380067 

01  1473 

1346 

380151 

013441 

17  15 

370021 

00  9234 

1038 

370138  

01  0828 

15  12 

380060 

01  4632  1 

18  30 

380066 

01  7403 

2149 

380152 

015138 

19  73 

370022 

01  3220 

1734 

370139 

01  1101 

11  70 

.380061          1 

01  6000  i 

20  79 

380069 

011413 

17  26 

360153 

01  1322 

1386 

370023 

01  3360 

1603 

370140 

01  0074 

11  92 

380052         1 

01  2194  1 

1797 

380070  

01.6001 

1622 

300154 

010127 

1329 

370025 

013416 

1609 

370141 

01  3413 

1522 

380056         1 

01  0479 

26  16 

380071  

013866 

1436 

380156   . 

013866 
012889 

2038      370026 

01  4980 

1666 

370146 

01  1663 

11.23 

380056 

01  1096 

1682 

380072 

01.2204 

17  52 

380156  

1645     370028 

019096 

2031 

370148  

01  4901 

27.04 

3«»6C  

01.4646 

22  68 
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PrwntJer 


Case 

mix 

mdex 


380061 

380062 

380063 

380064 

380066 

380066 

380068 

380069 

380070  . 

380071 

380072 

380075 

380078 

380081 

380062 

380083 

380064 

380087 

380088 

380089 

380090 

380091 

390001 

390002 

390003 

390004 

390006 

390006 

390007 

390008 

390009 

390010 

390011  . 

390012 

390013 

390015 

390016 

390017 

390018 

390019 

390022 

390023 

390024 

390026 

390026 

390027 

390028 

390029 

390030 

390031 

390032 

390036 

390036 

390037 

390039 

390040 

390041 

390042 

390043 

390044 

390046 

390046 

390047 

390048 

390049 

390060 

390061 

390052 


Avg. 
hour 
wage 


01  5010 
01  2271 
01  2398 
01.3645 
012612 
01  3314 

00  9929 

01  1237 
01.3866 
01.2895 
00.9526 
01  3760 

00  9840 

01  1300 
01.3109 
01.2960 
01.2579 
01*0848 
01  0227 
01.3275 
01.2866 
01  3021 

01  4101 

01.2997 
01  2261 
01  3967 
01  0449 
01  7963 
012166 
01  1475 
01  6946 
01  2666 
012806 
01.2209 
01.2406 
01  1529 
01.2466 
012175 
01.3160 
01  1409 
01.3648 
01  2385 
01  0879 

00  6397 

01  3006 
01.8620 
01  8946 
019719 

I  012422 
I  01  1866 
01.2567 
01 2478 
01.4618 
01  3834 
01  1357 
00.9663 
01.2908 
01  5647 
01  1568 
01  6721 
01.8046 
01.6560 
01  9134 

01  1814 
01.6700 
021813 

02  1743 
01  1794 


Providef 


Cue 

I      mix 
I     axlex 


-4- 


Avg. 
hour 
wage 


ProvKtef 


Case 

rmx 

index 


21  24 
18.32 
18.55 
18.24 

22  48 
2001 
21  71 
19.35 
25.32 

20  13 
1603 
1999 
18.28 
18.28 

21  55 
21  90 
21  98 
1291 
1865 

23  92 
25  49 

24  96 
21  89 
19-71 
1748 
1768 
1656 
1843 
2024 
1670 
1972 
1699 
18.32 
1943 
18  14 
1306 
1776 
1586 
1926 

16  01 
20.49 
18.03 
23.53 

15  37 
21  98 
28  88 
19.73 
18  87 
18.37 

18  46 

19  11 

17  14 
19  18 
19  24 
16.31 

16  73 
18.92 
21  41 
1818 
19.24 
1760 
2026 
30.25 

18  12 
2129 
2247 
26  86 
15  47 


390054 

390066 

390056 

390057 

390058 

390060 

390061 

390062 

390063 

390065 

390066 

390067 

390068 

390069 

390070  .. 

390071 

390072 

390073 

390074 

390075 

390076 

390078 

390079 

390080 

390081 

390083 

390064 

390086 

390088 

390090 

390091 

390093 

390096 

390096 

390097 

390100 

390101 

390102 

390103 

390104  . 

390106 

390107  . 

590108 

390109 

390110 

390111 

390112 

390113 

390114 

390115 

390116  . 

3901 1 7  . 
390118 
390119 
390121 
390122 
390123 
390126 
390126 
390127 
390128 
390130  . 
390131 
390132 
390133 
390136 
390136 
390137 


01  1925 
01  8803  i 
01  1583 
01.3181 
012736  I 
01.2044 
01  5126 
01  1873  1 
01  7711  I 
01.2445 
012979  1 
01,7841 
01  3034  : 
01.3386 
01.3343  I 
01.0930  1 
01-0866 
01  6243  I 
01  2608  I 
01-3632  j 
01  4253  I 
01  0805 
01  7802  I 
01.3128  ! 
01.3443  j 
012260  I 
01  1848  : 
01  1623 
01.3418 
01  7964  ' 
01  1404  ' 
01  1546  I 
01  2041 
01  5027 
01  2959 
01  6655 
012042 
01.3763 
01  1383 
010966 
01  0627 
01.3466 
01 .3876 
01.2783 
01.6319 
01.8454 
012860 
012274 
012178 
01.3792 
01 2709 
01  1848 
01.1802 
01.3516 
01.3576 
01  1007 
01  3806 
01.2001 
012793 
01.2446 
01.2398 
01.1636 
01.3311 
01.2825 
01.8226 
01  2353 
01  1261 

01.5138 

J 


1620 
26  53 
16.53 
1958 
1864 
16.88 
20  08 
1643 
20  19 
19.95 
19.68 
1997 
1904 

20  08 
19.37 
1504 
1549 
1982 
1662 
1748 

21  97 
18  92 
17  91 
1840 
21  33 

17  49 
1592 
1791 
21  04 
20.56 
1852 
15.95 
1521 
17.87 
2207 
20.58 
1762 
1960 

18  62 
1475 
15.96 
1943 
1921 
1491 
19.36 
2997 
13.72 
1700 
21.25 
23  96 
23  74 
1664 
1648 
1806 

I  19.61 

:  18  49 

'  2031 

;  15.48 

I  1994 

I  21  39 

19.93 

1666 

1673 

i  2221 

i  22.97 

21  67 

15  10 

16  40 


390138 

390139 

390142 

390146 

390146 

390147 

390150 

390151 

390152  .. 

390153 

390154 

390156 

390157 

390168 

390160 

390161 

390162 

390163 

390164 

390166 

390167 

390168 

390169 

390170  . 

390173 

390174 

390176 

390178 

390179 

390180 

390181 

380183 

390184 

390186 

390189 

390191 

390192 

390193 

390194 

390196 

390196 

390197  - 

390198 

390199 

390200 

390201 

390203 

390204 

390206 

390209 

390211 

390213 

390215  . 

390217 

390219 

390220 

390222 

390223 

390224 

390225 

390226 

390228 

390231 

390233 

390235 

390236 

390237 

390238 


Avg 
hour 
wage 


I   Provider 


Case 

rmx 

irvlex 


Avg 

wage 


PrcMdef 


01.3274 
01.5292 
01.6012 
01 .3627 
01.2696 
01.2520 
01  1850 
01.2236 
01.0833 
01.2347 
01.2149 
01.4353 
01  3790 
01  5582 
012930  : 

01  1318 
01.5617  I 
01 2249  I 

02  1586  I 
Jl  1126  I 
01-3656  I 
01.2846  i 
012814 
01  8882  1 
01.2026  j 
01.6821 
01  1634 
01  3126 
01.3666 
01  4771 
01.0478 
01  1759 
01  1047 
01.2232 
01  1429 
01.2270 
01-1586 
01.2088 
01  1410 
01-8448 
01  3776 
01  3002 
012119 
01-3245 
01  0981 
012808 
01.3856 
01  3041 
01.3926 
01  0699 
01.2499 
01  1615 
01.2938 
01.2323 
01-3267 
01.2025 
01.2869 
01.5318 

00  9047 

01  1782 
01  7896 
012819 
01,4331 
01.3151 
01.5371 
01  1865 
01  6160 
01  4870 


17  99 
23  00 
28.56 

20  30 
1685 
20-56 
20  98 
1988 
17-36 
22  04 
'7  37 

20  56 
1698 
19  47 
1968 
13  75 
21.02 
16  11 
22.59 
18  97 

21  84 

18  12 
18.86 
21  93 
178' 
28  76 
1854 

19  14 
21  31 
23  13 
19  10 
18.03 
18.24 
17-20 
19  19 
1680 
1564 
'7-26 
1896 
226? 

j  1767 

,  1583 

1686 

17  18 

i  20  12 

i  22  12 

20.67 

1909 

!  16-37 

1817 

19  16 
2461 
20-29 
'986 
18.22 

20  89 
2249 
15.35 
17  76 
23  48 
19  19 
2408 
18.31 
23.51 
1640 
19.08 
18.78 


390242 
390244 
i  390246 
390246 
390247 
390249 
390256 
I  390258 
390260 
390262 
390263 
390266 
390266 
390267 
390268 
390270 
390272 
390277 
390278 
!  390279 
40000' 
400002 
400003 
400004 
400006 
400006 
400007 
400009 
400010 
40001- 
400012 
400013 
4000'4 
400016  - 
400016 
400C17 
400018 
400019  - 
400021 
400022 
400024 
400026 
400027 
400028 
400029  . 

400031  . 

400032  . 
i  400044  . 
I  400048  . 

400061  . 
400079  . 
400087  . 
400094  . 
400098  . 

400102  . 

400103  . 

400104  . 
400106  . 
400106  . 

400109  . 

400110  . 

400111  . 

400112  . 
i  400113  , 

400114 
400116 
400117 
400118 


01  3211 

00  9006 

01  4283 
012381 
01  0888 
01  0117 
01  8066 
01  3894 
012324 
01  8663 
01  4746 
01  3029 
01220C 
01.3089 
01-3484 
01  -3595 
00  4562 
00.5292 

00  6728 

01  0386 
012646 
01  6166 
01-318- 
01  I99fc 
0-1  0804 

01-2047 

01  1616 
01-0382  ! 

00  9136 

01  0606 
01  1906 
012834 
01.3803 
013729 
01.3717 
012069 
01.2977 
01  7668 
01.4606 
01  3456 
01  0267 

00  9852 
01.1410 

01  0090 
01.0884 
012349 
012496 
01  178C 
01.1546 
01.6668 
012819 
01.4420 
01.0401 
01.3676 
01  1698 
01  4618 
01.3442 
01.2614 
012522 
01.4903 
01.0649 
01.1917 
01.1131 
012139 
01.0730 
01.0700 
01.1921 
012634 


1877 
12  10 

21  37 

1791 
?C42 
'2  79 
24  05 

2C  '• 
23  06 

16-7 
'9  75 
'906 
1696 
190' 
21  17 
■^08 

23  '4 

'e  94 

'44C 

10  99 

oe,  34 

08  -e 

06  5C 

07  62 

07   1? 

07  64 

'C  c 
r"  e- 

06  06 
■    0666 


11,3' 
06  56 
09  29 
09  56 
09  43 

11  le 

0^  45 
06  04 

06  0' 

07  96 
1006 

09  60 
06.99 
D9  64 
08-2S 
14.42 

10  43 
109C 
06  88 
06  46 
04  2' 
09  X 
09  36 
06  86 
086- 
096' 
06  99 
06  8C 
06  9' 
D6  29 
06  19 

08  56 

09  36 
10.06 


400120  - 
400121 

400122  .  . 

400123  ... 

400124  ,- 

4'OOC-    ,,- 

4lD0C>4    -.. 

4'C»0O6     - 
4-0006 
4'OOC'     - 

410006  -. 
410009 

4'DC^iC  -.. 
4'OC--  ... 

41X-:  .. 

4'or,-2  ... 

420002    , 
420004 
420006  .. 

420006  .. 
4200C7  ,. 
420009  - 
4200'0  .. 
420C-'  .. 
420C-4  -. 
420C-6  .. 
420C-6  .. 
4?OC'i8  - 
420C'9  .. 
42CK120  .. 
429023  .. 

420026  .. 

420027  .- 
420030  .. 

42ocei  .. 

420033  . 

420036  .- 

420037  ., 

420038  . 
4?X39  . 

420042  . 

420043  . 
420048  . 
420C.49  . 
420061  . 
420053  . 
420064  . 
420066  . 

420056  . 

420057  . 
420059  . 

420061  . 

420062  . 
420064  . 
420066  . 

420066  . 

420067  - 
420066 
420066 
420070  - 
42O071 
420072 
420C73 
420074 
420075 
420C78 
420079 
420060 


Case 
mix 

VKMX 


Avg. 
hour 
wage 


01.3210 
00.9061 
01.0071 

01  1923 

02  6809 
01.3886 
01.3642 
01.3893 
01 3047 
01.6806 
01.264' 
01.320f 
01.062f 
01236C 
01.8346 
012926 
01.3862 
01.8530 
01.1718 
01.1714 
015066 
012431 
012029 
01  1862 
01.0521 
013602 
00.9967 
01.8076 
01.1909 
012623 
01.4452 
01.8878 
01.3681 
012949 
00.9613 
012721 
01.4366 
01.1963 
01.3331 
01.1544 
01.1022 
012290 
012402 
01.1743 
01.6278 
01.1006 
012963 
01.0131 
01.0863 
01.1687 
00.9796 
01.1881 
01.4640 
01.1124 
013464 
00.0S77 
012822 
C  4309 
01  0556 
012279 
013120 
00.0800 
013017 
01.0064 
00.0408 
01.8401 
015774 
013760 


09  46 

0657 

0720 

06.39 

11.00 

21.15 

21  06 

2297 

2158 

2122 

?C  33 

,■:•  63 

^  80 

7,1  92 

21  15 

24  44 

21.83 

18.30 

16.14 

17.68 

17  78 

17.01 

1522 

16.88 

16.40 

1727 

1427 

10.64 

14.81 

1758 

1927 

18.73 

17.34 

1749 

1223 

1924 

1646 

21.00 

1574 

1621 

14.56 

18  79 

13.44 

1646 

17.09 

16.06 

17.01 

16.72 

1321 

14.71 

15.11 

17.M 

16.ei 

1450 

18.10 

16.06 

18.10 

17.58 

18.03 

18.80 

1826 

11.63 

20.68 

1373 

13  76 

21.16 

10.07 

24.17 


25634 

Poderal  Ui-k\- 

t.r   /   Vol    63.  No.   89 

/  Friday.  May  8,  1998 

/  Proposed  Rules 

- 

Page  1 3  of 

>5 

'i 

C4M 

Av» 

Cam 

Avg 

C«M 

Avg. 

Cam 

A*g. 

Case 

Avg. 

Provvtw 

(TM 

hour 

ProvKJar 

wu 

hour 

Prortder 

nw 

hour 

ProvKJar 

rm 

how 

ProvfcJar 

mx 

hoGr 

mdv 

waga 

ndM 

iraga 

indax 

wag* 

max 

wage 

ndax 

wage 

420082 

015220 

18.32 

440011  

013887 

1779 

440136  

015276 

19  84 

1450039 

01  4506 

1793 

450150  

00.9615 

10.86 

420083 

012939 

1979 

440012  

016038 

18  49 

440137  

01  0953 

13  42 

460040 

01.5337 

1764 

450151   

01  1421 

1582 

420086 

01  4964 

1731 

440014 

00.9686 

14.86 

440141   

010480 

16  14 

450042 

01  7796 

1720 

450152 

012733 

16  88 

420066 

01  4475 

1816 

440015 

01  7375 

15.39 

440142 

01  0746 

12  75 

460044 

015602 

20  09 

450153 

01  5917 

■    18  67 

420067    . 

016840 

18.21 

440016     . 

010127 

1266 

440143 

010057 

1751 

450046 

01  4569 

1299 

450154 

01  1522 

1443 

420088 

01  1409 

16-23 

440017 

01  7200 

1976 

440144  

015961 

1779 

460047 

01  1070 

11  09 

450156 

01  0382 

24  42 

420088 

012826 

21  79 

440018  

013886 

1668 

440146  ^... 

00.9807 

1388 

460060    ... 

00.9968 

11  53 

450157 

01  1366 

1532 

420091    . 

01.2793 

leoe 

440019 

016064 

20  11 

440147     ... 

01.5847 

16-28 

460051 

01  8366 

19  77 

450160 

00  9536 

1551 

420003 

010266 

440020 

01-2407 

1590 

440148 

01  1666 

1626 

450062 

010676 

1342 

450162  

01  2604 

21  24 

430004 

01  1564 

1677 

440023 

01  1507 

1425 

440149 

01  1556 

1436 

460063 

01  0823 

14  15 

450163 

01  0682 

16  72 

430006 

01.3606 

15.32 

440024 

013297 

1796 

440150 

013246 

1841 

450064 

01  6306 

21  89 

450164 

01  2194 

14  62 

430007 

010636 

1391 

440Q2S 

01-2064 

1386 

440151 

01  3017 

17  69 

460066 

01  0921 

12  '8 

450'65 

01  0931 

13  26 

430008 

01  1481 

1606 

440029 

013156 

1757 

440152 

01  8871 

18.01 

460066 

016623 

16  13 

45C166 

00  9365 

'06a 

430010    .. 

01  1348 

1454 

440030 

015446 

1396 

440153 

015219 

16.01 

460068  

01  8061 

169; 

460169 

00  ^896 

i?5€ 

430011 

01^481 

1559 

440031 

010366 

1397 

440156 

01  5838 

22  45 

460060 

013620 

13  67 

450  i;o 

«9586 

11.25 

430012  .... 

01.3134 

1694 

440032 

01.0487 

1425 

440157 

010674 

15  33 

460063 

009136 

1264 

450176 

Q'  3488 

1431 

430013  .. 

012826 

16  44 

440033 

01  1447 

11  81 

440159 

01  3462 

13  80 

460064 

01  4496 

1532 

450177 

0'  2792 

1361 

430014 

013447 

18  19 

440034 

01  5662 

1930 

440161 

01  9004 

1994 

450066 

01  1111 

1922 

450178 

•0  9692 

13  80 

430015 

01  1468 

1606 

440036 

015861 

1756 

440166 

01  6175 

1867 

460068 

01  S913 

24  40 

450181 

01  0426 

19  19 

430016    . 

01.8286 

1886 

440039 

01  7990 

1840 

440168 

01  0018 

16.29 

460072 

015252 

1903 

450184 

0!  5030 

23  29 

430018 

00  9273 

1423 

440040 

010268 

1447 

440173  

01  8639 

17  92 

460073 

015014 

18-74 

450185 

01  0475 

1084 

430022 
430023  

00  9234 

oo.wxw 

11  09 
11  59 

440041      . 
440046 

010192 
015306 

1250 
14  28 

440174  

440175  

010421 
01  1542 

15  12 
17  31 

460076 
450078 

016720 
00  9841 

450187 
450188 

012512 
01  0367 

'    1967 

,    14  02 

09  74 

4300S4  

01  0343 

1451 

440047 

0a9274 

1803 

440176 

014282 

1942 

460079 

01  4681 

2051 

450191 

01  0301 

19  15 

430027 

01  7770 

18.58 

440048 

018485 

1682 

440178  

015426 

22  83 

460080 

015200 

1744 

45019? 

01  2312 

1799 

430QS8  

010636 

1550 

440049 

016623 

17  56 

440180 

015421 

1619 

460081 

010666 

1561 

460193 

02  0166 

2267 

430029  

010237 

1560 

440060 

013806 

16  99 

440181 

010646 

1096 

460062 

01  0038 

1331 

450194 

01  2934 

20  99 

430031  

00.9261 

12^ 

440061 

00  9613 

14  08 

440182 

00  9098 

1650 

450083 

01  7323 

I94e 

4&0'96 

01  4438 

1707 

430083    . 

00.9806 

1399 

440062 

01.1466 

15  14 

440183 

01  5912 

20  71 

450086 

01  0647 

12  24 

450?00 

01   4043 

14  96 

430034 

010600 

1276 

440063 

013823 

1737 

440184 

01  3803 

1932 

460087 

01  4908 

1764 

45020' 

01  0004 

1733 

430038  

01.0975 

1256 

440064 

01  1902 

13  52 

440186 

015481 

1883 

450090 

012450 

1344 

450203 

012382 

18  28 

4300S7  

008770 

14  5; 

440066     .. 

01  1204 

14  40 

440186 

010063 

1787 

450002 

015228 

12.47 

450209 

01  6961 

18  26 

430040  

00  9866 
010290 

11.26 
1350 

440067 

440068 

010460 
015301 

12-36 
1596 

440187 
440189 

012061 
015756 

15  76 
18.56 

4A0004 
450096 

01  3062 
01  4606 

45O210 
450211 

01  1066 
01  3831 

13  17 

16  37                         1 

1691 

430041     . 

W9403 

14  87 

440060 

013660 

13  94 

440192 

012296 

1634 

450097 

014472 

18.03 

460213 

01  6643 

1675 

430043  

01  1676 

1287 

440060 

015782 

16  56 

440193 

01  2803 

1793 

460006 

01  1790 

1658 

450214 

01  3531 

19  24 

430044 

00.8230 

1648 

440061 

012361 

1743 

440194 

015787 

22  50 

450099 

015415 

1753 

460217 

C  D704 

11  12 

430047 

010675 

1480 

440063 

016079 

1802 

440197 

01  3863 

1955 

460101 

01  4681 

16  40 

450219 

-•    •  '4' 

1293 

430048  

01^187 

17  49 

440064 

01  1639 

17  44 

440200 

01  1096 

1693 

450102  

01  7052 

17  78 

450221 

0'  2*^ij 

19  52 

430049  

00  8976 

13  24 

440066 

015574 

1950 

440203 

00  9488 

14  18 

450104  

01  1807 

1462 

450222  

01  5738 

17  18                        , 

430061  

00  9900 

1600 

440067 

012538 

1702 

440206 

01  1296 

14  78 

460107 

01  6661 

19  78 

450224  

01  3931 

2157 

430064 

010254 

13  60 

440068 

015810 

1751 

440206 

010280 

17  83 

460108 

00.9043 

1351 

450229 

01  6431 

15.88 

430066 

00  8484 

1333 

440070 

01  0737 

1547 

440210    -. 

00.8638 

450100  

00  9201 

14  10 

460231 

01  6402 

17  02 

430067 

00  8887 

1352 

440071 

013827 

1559 

440211  

W.8834 

460110    .. 

013519 

1861 

450234 

01  0158 

11  70 
13  81 

430060  

00.9648 

00  06 

440072 

01  4283 

1703 

460002 

01.5007 

16  67 

450111  

015674 

1921 

46023i'     .. 

01  0278 

•    430084  

01  1062 

1330 

440073 

013063 

1815 

460004 

01  1706 

1346 

460112  

01  3283 

14  S3 

450236     ... 

01  1414 

12  89 

430090 

00  9328 

12  76 

440078 

010126 

12  13 

460006 

015847 

14  90 

460113  

015961 

16  69 

450237     ... 

013669 

16.22 

430073 

010259 

1530 

440081 

01  1637 

14  99 

450007 

015371 

18  19 

460118  

015902 

18  24 

450239      . 

010932 

16.23                        < 

430076 

00  9307 

11  72 

440082 

02  0438 

2184 

460008 

01  3036 

15  35 

460119 

014448 

1906 

460241   

00.9370 

17  06 

430077 

016490 

1706 

440063 

01  1524 

1207 

460010  

01.3484 

15.60 

450121 

01.5400 

18.89 

450243  

00.9835 

11.45 

430079 

00.9804 

1332 

440064 

01  1534 

13.82 

460011  

015106 

16.02 

450123  

01.1180 

1836 

450249 

00.9617 

10.86 

430061 

00  8664 

440001 

01  6220 

1842 

460014 

01.0623 
01.8661 
01  5014 

15.48 
16.86 
18  01 

460124  

460126  

460128 

450130  

450131  

460132  

01  7023 
01  4337 
01.2114 
01  4736 
015712 
01  6806 

1845 
1701 
1318 
18.04 
2051 
17  53 

450250 
450253 
450258 

450264  

460200  

460270  

00.9901 
01  1881 
01.0492 
00.8697 
010655 
015103 

15.66 
1266 

1274 
1518 
1578 
11  06                      1 

430062  

00.9186 

440100 

01  0732 

1488 

460015 

430083  

00  7926 

440102   . 

01  1389 

13  79 

460016 

430084  

00  8631 

440103 

01  2114 

17  04 

450018 

01  4744 

20  02 

430086 

00.8686 

440104 

01  6329 

1806 

460020 

00  9726 

16  92 

430087 

W.7737 

10.24 

440106 

01.5362 

15  40 

460021 

01  8369 

20.79 

430080 

008702 

440109 

01  1860 

1389 

460023 

01  4090 
01  3806 

17  41 

460133  

460136 
460137 

01  6198 
01  6677 
01.5282 

1409 
1958 
21  67 

450271    .. 
450272 

450276  

015446 
01.3032 
01.0699 

15.37 
15  86 
1298 

430000  

01  6368 

440110 

01  0633 

16  26 

450024 

17  30 
16  75 

430091 

015774 

440111 

013827 

20  00 

450025 

01  4884 

440001    

01  1360 

1456 

440114 

010912 

1477 

460028 

01  5646 

1851 

460140  

00.9408 

11  63 

450278      . 

00.9644 

12  52 

440002 

016182 

17.64 

440115 

010532 

1554 

450029 

01  5063 

1553 

450143       . 

00  9918 

1251 

450280  

01.5126 

1838 

440003 

012560 

17.30 

440120 

015967 

1889 

460031 

01  4996 

18.83 

460144    ... 

01.0331 

12.01 

450283  

01  0389 

12  79 

440006  

01  4841 

1892 

440125 

015453 

1850 

460032 

01.3622 

1379 

450146  

00.8632 

14.34 

450288  

01  1750 

15  16 

440007  

01.0194 

1084 

440130 

01  1768 

1486 

450033 

016613 

1718 

460146  

01.0084 

23  82 

460280  

014006 

17.39 

440008  

00  9915 

1452 

440131  

01  1562 

1449 

460034 

01.6287 

18  76 

460147  

01.3928 

16.89 

450292 

01  1576 

19.69                       i 

440009 

01.2566 

14.36 

440132 

01.1233 

1367 

460036 

01  4187 

1950 

460148  

015800 

19.66 

450293 

00  9323 

12.72                       * 

440010  

00.9660 

1264 

440133  

015603 

1998 

450037 

016096 

1897 

450149  

013186 

19  99 

450296  

014152 

1950 

• 
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P'OvKJef 


450299 

450303 

450306 

450307 

460309 

450315 

450320 

450321 

450322 

460324 

460327 

460330 

450334 

450337 

46O340 

450341 

450346 

450347 

460348 

460361 

450362 

460353 

46036S 

460358 

450362 

450369 

450370 

450371 

450372 

450373 

460374 

460378 

450379 

450381 

450388 

450389 

450393 

450396 

450399 

460400 

450403 

450411 

450417 

450418 

450419 

460422 

460423 

450424 

450429 

450431 

450438 

450446 

450447 
450461 
460467 
460460 
460462 
450464 
450465 
460467 
450469 
450473 
450476 
450484 
450488 
450489 
450497 
460498 


Cas« 

mu 
inoex 


Avg 
rtour 
vyage 


01  4072 
01  0154 
01  3067 

00  8801 

01  0743 
01  0586 
01  2414 
00  9614 

00  6639 

01  6384 
01  0202 
01  1889 
01  0427 
01  1368 
01  4648 
01  0639 
01.5308 
01  1688 
01  0269 
01  2346 
01.2368 
01  2532 

01  1328 

02  0759 
01  0834 
01  0290 
01  1810 
01  3147 
01.2321 
01  1823 
00.9860 
01  0667 
01-5480 
01  0326 
01  8150 
01.2994 
01  3200 
01  0597 

00  9656 

01  1933 
01  3197 

00  9264 
015299 

01  4876 
015224 

00  8693 

01  4768 
015921 
01  0862 
01  6026 
015764 

00  7248 

01  3800 
01  1660 
01  7808 
01  0157 
01  7456 
01  0024 
01  3399 

00  9850 
OV4058 
01.0206 

01  1210 
01  4951 
01  3238 
01  0359 
01  1631 
00.9818 


17  64 
0991 
1364 
14.50 

11  89 

19  19 
1872 
13.82 
17  10 
1696 
1594 
17.96 

12  16 
1571 

13  10 
17.56 
16.52 
17  43 
11  60 

20  06 
17  88 
1838 
1456 
22  13 

14  11 
11  76 
09  42 
12.06 
21.36 
1871 
1251 

21  41 

20  94 
13.87 
1551 
1480 
11  86 
1654 
11  16 
1363 
1963 
1309 

15  17 

21  54 
20  33 
2507 

22  62 
1639 
1233 
1846 
13.12 
15  16 
17  19 
15.20 
18.77 
1281 
1626 
1289 
1641 
17  15 
19  15 
14  61 
1356 
1964 
17  72 
1390 
14  82 
12.66 


ProviOef 


Case    Avg 

rni»    hour 

mdex  I  wage 


ProvKJer 


CAse 

mix 

index 


450508 
450614 
450617 
450618 
450523 
460530 
450634 
450535 
450637 
450639 

450544 

450546 

460547 

460551 

450668 

460561 

450563 

450566 

450670 

450671 

450673 

460574 

450575 

450678 

450580 

450583 

450684 

450566 

450687 

450591 

450596 

460597 

450603 

450604 

450606 

450609 

450610  . 

450614 

460615  . 

450617 

45062C 

450623 

450626 

450628 

460630 

460631 

450632 

450633 

450634 

460638 

450639 

450641 

450643 

450644 

450646 

450647 

450648 

450649 

450651 

450652 

450663 

450664 

460666 

450658 

450669 

460661 

450662 

450666 


01-3603 
01  1700 

00  9399 

01  5820 
01-5399 
015367 

00  9886 
01.2414 
01.3383 

01  4022 
015272 
015791 
01  1421 
01.0936 
01  8402 
01.6276 
015546 
015517 
01.0924 
01  4822 
01  0277 

00  9377 

01  0523 
00.9641 
01  1420 
01  0040 
01  1354 
01  0874 
015170 
01  2310 
013163 
010268 

00  7219 

01  3496 
015166 
008719 
01,4646 
01  0531 
01  1326 
01.3492 
01  1109 
015008 
01  0125 

00  9890 
01.6105 

01  6903 
01  0398 
01  5622 
01  7216 
01  5546 
01  4467 
01  0829 
015096 
01.5151 
01  5429 
01  9096 

00  9381 
00-9870 

01  7586 
008798 
01  1829 
DC  9596 
01  4624 
009767 
01-5010 
01  1973 
01  6029 
00-9015 


17.56 
21  10 
10-56 
1869 
2051 
1442 
1540 
21.39 
20  33 
16,04 
18.82 

10  16 
14.03 
1137 
1819 
1706 
2674 
16.37 

15  62 
1604 
13.94 
n  77 
1794 
1460 
1406 
11.81 
12-88 
12-54 
17.56 
1741 
1897 
1368 
14.21 
1464 

16  69 
1256 
18.06 

12  79 
12.36 
19.91 
12.27 
18.97 
1638 

17  19 

19  66 

13  59 

11  43 
12.13 
23  78 
25.20 
2355 
17-56 
15  10 
1819 

20  32 

20  84 
1266 
14.53 
19.35 
1452 
1663 
1061 
1835 
1249 

21  19 
21  13 
1656 
13.23 


450666 

450668 

450669 

450670 

460672 

450673 

460674 

450675 

450677 

460678 

450683 

450684 

450686 

460688 

450690 

450694 

460696 

460697 

450698 

450700 

450702 

450703 

450704 

460706 

460706 

450709 

450711  . 

450712 

450713 

450715 

460716 

460717 

450718 

450723 

450724 

450725 

460727 

450728 

460730 

460733 

460735 

450742 

450743 

460746 

450747 

450749 

450750 

450751 

450754 

450756 

450767 

450758 

450760 

450761 

450763 

450766 

450769 

450770 

450771 

450774 

460776 

450776 

450777 

460779 

450780 

450786 

450788 

450794 


f- 

01.3312 
01  5943 
01  4186 
01  3482 
01  6967 
01-0679 
01.2022 
01  4694 
01.3331 
01  4407 
01.3469 
01.2082 
01  5023 
01.3506 
01  4263 
01  1099  i 
01-8786  i 
01.5484  I 
00-9696  ] 
01  0540 
01.5379  I 
01.5073 
01.3187 
00.8680  ! 
01.3743 
01.2530 
01  6382 

00  7382 
01.5244 

01  4406 
01,3997 
01.3232 
01  2781 
01  4075 
01.3091 
01  0043 

01  oen 

00  8837 

01  2614 
01  6021 

00  9833 
01 .2757 

01  4277 
01  0074 
01.3436  i 

00  9909  i 
01.0134  j 
01,3102  I 
00.9192 

01  1391 

00  9009 

01  9407  i 
01,2017 

01  0213 

00  9975 

02  0886 
00.87X  ' 
01,0213 

01  7967 
01  6108  ' 
013187  , 
00,9848  '■ 
00  9836 
015890 
01,6074 

00  9638 

01  5172 
01.4587 


Avg 
wage 


Provider 


Case 

mx 
index 


Avg 

wage 


1790 
20  06 

18  58 
1953 
15,61 
13  71 

19  92 
1809 
18  92 

20  79 

16  7C 
18  70 
14.59 
18  63 
17.86 
2041 
1873 
1564 
13-36 
1352 

17  73 
1003 

18  39 
17.81 
20  77 
18.28 
26  65 
11  77 
20  73 
1846 
1933 
2211 

17  49 

18  75 
18.28 
1986 
16-87 
07  46 
21.03 
1509 

13  78 
2017 

17  77 

14  71 
17-58 
14  54 

12.54 
19.24 

13.20 
17,26 
13,23 
19-90 

18  55 
"  87 
1758 
21-59 
n  7^ 
1547 
16  42 
20  17 
4'  14 
'0  16 

16  72 
22  50 
16-2' 
163- 
'606 
1666 


460796 

01  135C' 

450796 

01    1114 

45079" 

00  607^ 

450796 

0C8O5C 

45080' 

0-  4763 

450802 

0-  3938 

450803 

X9037 

450804 

01  7378 

4608C7 

00  8978 

460808 

0'  2265 

450809 

0'  6064 

45oeic 

X90'6 

450611 

02  1716 

450812 

01  4107 

450813 

00  9626 

4600C" 

.    1    01-7571 

460003 

-    01  6696 

460004 

01  767' 

460006 

01  6688 

460006 

,    01-3436 

460007 

01  4903 

460008 

0'  427C 

460009 

0'  8533 

46001C    - 

02  0766 

46001' 

01  44" 

460C13 

01  4727 

460014 

01  3196 

460016 

01-2639 

460016 

00  927C 

480017 

01  4967 

460018 

DC  9784 

460019 

CI  1733 

460020 

00-9866 

460021 

0'  3876 

460021 

00  9246 

460023 

01516C 

460026 

00  80C' 

460026 

C  0552 

460027 

0C8883 

460029 

01  0308 

46003C 

01  1423 

460032 

01  0597 

460033 

00  9' 72 

460036 

00  944' 

460036 

01  0266 

460037 

00  9672 

460039 

01-0909 

46004' 

01  33'S 

460042 

0'  4554 

460043 

00  9829 

460044 

01  1823 

460046 

:    01  9599 

460047 

01  7391 

460049 

020096 

46005C 

01  3199 

46006' 

1    01522^ 

4700C' 

'   01.2566 

4700C3 

.      01.8563 

470004 

...      01.121' 

470006 

.       015357 

470006 

-    !    01.2066 

470008 

01.2542 

47X1  C 

Ci  1439 

4700T 

.     ,    CI -1753 

470C12 

-..      015872 

i^X-^ 

01  1589 

A^'X  ■  t 

01.20" 

47X2C  . 

...  1   00.9543 

•  54 

1 6  4; 
2C39 
■386 

'  t    t  ■ 

2-  'C 
14  25 
'6  83 
09  ri 
2C55 
"29 


2C72 
133' 
2*  .2" 

■'-?:• 

•996 

20  38 
16  7:' 
2C44 
2-33 
1668 
1836 
•6  46 
1992 
'664 
•:'  56 

16  IC 
16.26 

17  06 
2C  12 

18  '6 
20  36 

20  06 
'732 
2C'44 
'7  0C 
1656 
•936 
•7  19 
■2  43 
2C56 
^636 
23  64 
2C6' 
14  " 

21  9- 
2C42 


199: 
1933 
1329 
2C26 

19  92 
158" 
21  12 
17,9- 
179' 

•s  "■ 

2C37 
18  26 
'9-34 

20  89 
1658 


^rovKjer 


Caaa 

mix 

Max 


ss 


470.3?3  

015895 

2053 

4'3c:4 

01.1727 

10.52 

4900C-   .._. 

01.1846 

22.18 

490002    ... 

01.1337 

13.48 

490003  

00.6067 

17.48 

4900C«4  

015252 

17.71 

490006    .._ 

01.5826 

16.86 

490006  

01  1499 

14.40 

4900C"  

02.0606 

17.86 

49000S  

01.9210  1 

21.78 

490C-C  

01.1786 

1852 

490C    •     .... 

01.4566 

17.62 

49a-2 

015121 

13.77 

49a -3  

015228 

16.47 

490C-4   

013159 

22  68 

490C''6  

01.4427 

2136 

490C"  

01.3865 

14.06 

490C16  

01.3418 

17.01 

490C-9  

015321 

16.49 

49002C  

015247 

16.07 

4900I-   

01.3831 

18.06 

490022 

01  4806 

2055 

490023    .. 

015675 

18.77 

490024  

01.8219 

17.17 

490C2'  

01.1416 

1432 

490030  

01.1740 

11.44 

49003-   

01.1290 

13.86 

490032  

01.7735 

19.68 

490033  

01.1962 

17.39 

490036  

01.0236 

0737 

490037  .... 

01  1888 

1438 

490C38  

015703 

1498 

49OO40  

01.4416 

21.70 

490041    

015682 

16.01 

490042  

01.3042 

16.38 

490043,  

01.3803 

19.82 

490044  

01.3514 

17.17 

490046  

015228 

1998 

490046  

013216 

17.89 

49004  7  

01.1505 

16.66 

490048  .... 

013031 

17  94 

490050  

01.4806 

20.96 

490052  

01.6347 

1656 

490«>3  

013129 

15.12 

490054  .... 

01.0163 

15.46 

49006'  

013481 

18.87 

490059  

01.8281 

18.98 

490060  

01.1188 

18.18 

490063  

01.7066 

2358 

490066  

015906 

20.77 

490067  

015750 

1660 

490069  

01.4206 

1436 

490C"   

01.4266 

17.71 

490C"3  

01.4814 

22.82 

490C"4    

01.4074 

1730 

49a: '6  

01.4408 

1878 

4*X'"  

015421 

19.03 

49C>C'9  

013581 

15.64 

490064  

015614 

16.34 

490086  ._.. 

015506 

1531 

490088  

01.1793 

16.50 

490089  

01.1277 

1641 

49OO90  -... 

01.1668 

1631 

490091   

015201 

19.80 

490092  

015429 

15.01 

490093  

013882 

15.78 

490094  

01.1193 

16.40 

490095  ..... 

01.4744 

1731 
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CaM 

Avo. 

Caaa 

AVQ 

Caaa 

AVQ. 

caa« 

Av-g 

Case 

Avg 

Prov««r 

mix 

fXXJf 

ProMtdar 

tniK 

hoOr 

Providar 

mix 

hoiK 

Prosndaf 

mu 

^ou^ 

ProMCW 

mil 

hour 

mdu 

wags 

ndax 

waga 

Mdax 

iMoa 

'      mrhti 

wage 

in<Je» 

wage 

4«0087 

012401 

1508 

500066 

01  1102 

22  34 

510030  

01.0600 

15.78 

520046             01  9699 

■860 

520144 

■    01  0176 

1636 

4g0008 

01.2771 

1323 

500067 

012911 

17.73 

510031  

014606 

18.76 

520047  X  9944 

1'42 

52C146 

:    00  9470 

1686 

490009 

00.9704 

1066 

500068 

01  5107 

21  04 

510033  

01J690 

1631 

520048              01  4624 

1804 

520146 

01  0694 

15  76 

490100  

01.5622 

18.36 

500069 

01.0873 

22  72 

510035 

01.3604 

1882 

\  520049             01  963- 

19  12 

520148 

'    01  1567 

16  73 

490101  

01^18 

23  44 

500080 

014688 

2367 

510038  

01  0367 

1  ?  46 

.1  52006'             01  8043 

1677 

520149 

;    009333 

12  72 

490104  

ra.»404 

21.14 

500061  

010064 

20  43 

510036  

01  1249 

'4  36  i|  520053             Qi  1564 

;    '587 

52015' 

i   01  0436 

1658 

490106  

00  5902 

30  04 

500062 

01  1028 

1007 

510039   . 

01335«= 

">69      520054             01  0412 

1944 

520152 

01  1269 

■■    17  97 

490l0e  

00  8404 

21  07 

•«T|«>U 

01.6849 

24  86 

510043 

00  9429 

'4  '4  1  520067          1    01  1771 

1    18  10 

520153 

00  9590 

\    1496 

490107  

01  3566 

22  36 

■>.««^- 

01.2256 

2087 

510040 

01  3046 

1726  1  520058             01  1266 

2040 

520154 

01  1615 

;  1807 

490106 

0O.94O4 

19  M 

■  .<  i(  «  jr^^, 

01.0622 

1801 

')"»4' 

0'  2964 

1883 

520069             01  3542 

i    19  76 

520156 

01  1721 

1    19  10 

490109  

00.9167 

2C   W5 

■At*:*>-^ 

01.1722 

1906 

'>'004« 

y  '292 

'803 

520060            01  4226 

1708 

520157 

01  0942 

1530 

400110  

01.3466 

i6ve 

500071  

01.3962 

2091 

510060 

3-  8C3C 

•638 

520062             01  3120 

17  21 

520169 

00  9415 

i    19.52 

490111  

01.2018 

1696 

500072  

012463 

24  49 

51005:3 

3'  oTje 

'463 

520063            01  2006 

j    1995 

520160 

•    01  7765 

1926 

400112  

01.8687 

19  ■ 

■•.XX)73  

01.0003 

1807 

b'OCfcf 

'r  2826 

2231 

520064            01  5671 

!    20  70 

520161 

i    01  0404 

1796 

400113  

01.2006 

z.  ■• 

■■.«I074  

01.0070 

1840 

5'0O*.« 

0'  2636 

1  721 

520066             01  6292 

1    1984 

520170 

012542 

i    21  23 

400114  

01.1138 

^^  * 

■•.»<D77  

01J337 

22  82 

%'0O!59 

X  4 '  er 

'596 

520066             009869 

18  59 

520171 

00  9070 

'    1486 

400115  

01  1064 

16  1. 

■«kX)79     ... 

01J407 

21  42 

s'ooec 

0'  069- 

'S  10 

520069            01  1861 

\     18  14 

520173 

01  1586 

1958 

400110  

01.1887 

16    .4 

•J  <  » iHi 

00.8300 

1336 

^'■306' 

0'  a3'4 

13  59 

52007T}              01  5734 

1744 

520177 

01  6324 

i    1938 

400117  

01  1938 

ic  -  ■ 

■,\AJ'^ 

012536 

21  57 

s'looe*' 

01  2794 

'•  15 

520071               012420 

i     1844 

520178     , 

01  1172 

\    1698 

400118  

01.7281 

2C-^ 

H  *  .«  ;H' 

010606 

1846 

510066 

0-  i5n 

■T24 

520074             01  0372 

j    16  81 

520187 

00  2986 

400119  

01.4062 

1 ; .  r. 

-HWX.lftf- 

013469 

21  47 

510O6' 

0'  1882 

!«39      520075             014002 

1    18.96 

530002 

i)i  2253 

21  84 

490120 

013763 

1 ;  )  > 

■Hxxjfla 

013211 

23  74 

510066 

0'   '34' 

'546      520076              Qi   1673  1     1630 

530003 

1    008836 

14  70 

490122 

01  4040 

2?  *t 

■Kxx)eo  .. 

010966 

1856 

510070 

01  3876 

■5  3'       520077              00  9774 

\     1451 

530004 

00  9674 

14  14 

490123  

01  1230 

1'.   4 

-MT90 

009182 

1404 

510071 

01  3472 

'5  76     520C78            01  6274 

i    18  24 

530006 

01  0466 

1461 

490124  

01  1222 

1^  •* 

^««192 

00  9606 

1929 

51007? 

01  0615 

'    '3  3C 

520082              01  2906 

■■     1780 

530006 

01  1196 

20  18 

400120  

014066 

16  4- 

•«»)l.>94 

00  9170 

17  9« 

s ' or-  •  • 

.1'   •53.«' 

">63 

520063             01  7091 

21  38 

530007 

01  1096 

14  87 

400127  

01.0287 

16   / 

•H«XJ9fl 

010060 

188C 

*-  '  J()HL 

.:  ■  2046 

•632 

520084             01  0866 

I    1762 

530008 

012996 

13  79 

400129  

010607 

23.66 

'-««N  • 

01  1573 

19  4' 

s'.aofl' 

0'   '996 

•35C 

520087             01  7203 

1    1861 

530009 

'    009922 

■    18  '2 

400130  

01.2347 

1572 

^*t\T-V*. 

01  0903 

14  Hf^ 

'•'X«." 

3-  2'49 

■350 

520066              01  2637 

1    18  97 

530010 

01  2158 

1866 

400132  

01.0080 

500101  . 

00.0756 

19,W 

^'  ■  X.)84 

H    «64 

T  9' 

520089            0'  4904 

2044 

530011 

01  1586 

17  22 

900001 

01.4111 

21  97 

500102  

00.0667 

21-.    ■' 

■  ■   «A' 

■  M^ 

■  '96 

520090             0 :  2889 

i'5i 

53O0'2 

01  5606 

1808 

600002  

01  4114 

21  94 

500104 

01  1802 

22  6.< 

' -joae  

01   !82C 

'3  59 

52009'              01  3199 

1968 

630014 

01  4027 

1927 

600003 

01.4119 

24  03 

500106  .... 

00.0602 

19  *' 

S-nXXK 

0'  2720 

'8  96 

520092            01  1566 

1683 

530015 

012890 

19  02 

500006 

018033 

21  24 

500107  

012297 

16  S« 

'w'0003 

0'  J613 

■S   '6 

520094               00  787Q 

:       19    19 

530016 

01  2999 

17  19 

600007  

01.3070 

23  ?4 

500106  

01  7227 

20  Kf 

SXUXH 

3'  -ae^ 

■8  46      S?009'i              013843 

'    1938 

530017 

00  8709 

1580 

019296 

2*.  '-■> 

■««;i  10  

01  1878 

20  m,: 

■>.><xx)e 

01  0482 

20.50     520096            0'  3963 

:     1880 

530018 

01  0972 

'6  71 

S00011  

01  3263 

Z2  ■*>' 

'-«   MB    .... 

01  1806 

7i  <W> 

S^'OCK) ' 

01  0781 

1407      520097               0'  2966 

1906 

530019 

01  0360 

T  26 

000012  

015418 

22  34 

bOOllO  

013060 

2'  ■^ 

\.>nrnv< 

V  64.  V 

r.>  59      520096             Oi  8306 

2096 

530022 

01  n06 

1760 

800014  

01  5368 

22  94 

500122  

012794 

22  -n 

^iJ-XUi 

J'  646- 

■8  0-      52C"X             012826 
2C01       52C'3-               01  0947 

'    1808 

530023 

00  8946 

19  55 

600016  

01  4382 

22  41 

500123  

00  8046 

1633 

520010     ... 

012081 

1784 

530026 

01.2196 

21   13 

600010  

01  5256 

24  13 

500124 

013290 

23  72 

520011 

012493 

1933 

S^:':i,             01  1586 

09  86 

530026 

01  1080 

2'  55 

900010 

013846 

22  33 

500125 

01  1430 

15  W 

'jm\^ 

013664 

1929 

520103            01  3296 

1839 

530027 

00  9464 

32  50 

800001  

014791 

16  72 

500129    . 

01  7666 

23  *■« 

^■0014  

01  1483 

16  47 

520107            01  3313 

18S9 

530029 

01  0347 

1486 

012237 

21  4« 

500132 

00.9400 

1 :  .■*■ 

'..-015  

01  1666 

17  59 

520109          '    009890 

18  2' 

53003' 

00  8621 

1836 

800QM 

018929 

25  17 

500134  . 

00.5730 

1  •  1 

'.'•I018  

01  1202 

1253 

520110         1    01  2401 

'8  59 

530032 

01  0887 

20  69 

600086  

018624 

25  4« 

500136 

06  3328 

5A)017  

01  1003 

18  49 

sAil  1 1   

0C99O3 

'7  44 

900QM 

014296 

24  13 

500139 

01  4»4« 

20  62 

520018  

01  1396 

1751 

520112  

0'   1X)9 

•  767 

600027  

016063 

25  as 

500141 

01  3409 

22J1 

520019  

013102 

1927 

520113 

01  266C 

'9   '4 

600020 

01  1018 

1764 

500143  

w.5oeo 

15  77 

520021 

01  3146 

1971 

520114 

0'   1466 

' ',  59 

600080  

009778 

1726 

500146  

01  1943 

17  T 

^.m024 

01  1086 

1304 

520115 

01  2493 

'  ■*  ^1 

01  4686 

23  04 

510001 

018062 

18  .  . 

%.M»6 

01  1186 

10.59 

520116 

01  2386 

'9  24 

600031 

013078 

22  42 

510002 

013470 

1  '      ■ 

S-- 1026 

01  0736 

18  95 

520117 

0'  02'2 

"  X 

013666 

20  96 

510006 

000790 

14  M 

VXJ27    . 

012317 

20.05 

520118 

00  8786 

'2  ^ 

013789 

20  93 

510006 

012870 

1  •  *(.. 

'>,'*  ^.C** 

01  4023 

20  17 

520120  

00.8817 

■6  22 

600097  

01  1777 

20  36 

510007 

015321 

Il*    - 

"^" » .'.--^ 

00.9262 

17.80 

520121 

00.9610 

16  X 

600090  .. 

013666 

2297 

510006   . 

012363 

16   V 

■:^-.«.iJu 

01  8637 

20.22 

520122  

01  0140 

16  52 

800041  

012891 

24  11 

510012  

01.0194 

lb  ' 

•^"XOSI 

01  1181 

1570 

520123 

01  0617 

17  46 

600042 

01  4113 

21  93 

510013  

01  1620 

16  -i- 

■.■I032 

01  1646 

18.87 

520124  

01  0920 

'6  5C 

500043  

010667 

1943 

510015  

010170 

1?  J 

.."1033 

01  2066 

1742 

520130 

01  0256 

•499 

600044  

019S09 

23  59 

510018  

01  1388 

14  v./ 

:j^'U034 

01  0827 

17  18 

520131 

01  043' 

"  56 

S00O46 

010617 

22  10 

510020  

010082 

1222 

520036 

01  3402 

17  15 

520132  

01   '994 

,  ,  ,^. 

600040 

00.9666 

1903 

510022 

018733 

19  ^P 

';?0C37 

01  8601 

1933 

520134 

01  079' 

'6  V 

500040 

015615 

22.21 

510023 

012461 

U.    '.f 

-..-KXJS 

013396 

1780 

520136 

OC  9 '»3 

34  ,'^ 

500060 

01.3757 

20  94 

510024     . 

014007 

18;.^ 

:wU039 

01  0178 

18.00 

520136 

01  5411 

'93' 

01.6476 

24  14 

510026  

010360 

13  06 

520040 

01  4388 

19.30 

520138 

01  8963 

19  63 

500062  

012062 

510027 

00  0800 

10  49 

520041 

01  1377 
01  1067 

1558 
1713 

520130  

520140  

01  2903 

0'  6'  T 

2C,'  36 
•989 

500063  

013366 

2120 

510028 

01  1102 

1491 

520042 

500064 

018678 

2251 

510029 

012666 

1061 

520044 

01  4366 

17.04 

520142  

00  8928  1 

1663 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contm- 


Urt>an  area 

Wage 

index 

GAF 

ucu 

(Constituent  counties) 

Urban  area 
(Constituent  counties) 

Wage     i 
inoex      ' 

GAF 

OO40     ADiiene,  TX      | 

Taylor.  TX 

0  8081 

0  8642 

\ 

Douglas,  GA 

0060    Aguadilla,  PR         ; 

04772 

0  6025 

Fayette.  GA 

Aguada,  PR 

Forsyth,  GA 

Aguadilla.  PR 

Fulton,  GA 

Moca.  PR 

Gwinnen,  GA 

0080     Akron,  OH 

1.0011 

1  0008 

Henry,  GA 

Portage,  OH 

Newton,  GA 

Summit.  OH 

Paulding,  GA 

0120    Albany,  GA 

0  8098 

08655 

Pickens.  GA 

Dougherty,  GA 

Rockdale,  GA 

Lee,  GA 

Spalding,  GA 

0160    2  Albany -Sche- 

Walton.  GA 

nectady-Troy.  NY 

0  8640 

09O47 

0560    Atlantic-Caoe 

Albany,  NY 

May,  NJ  

1.0442 

1.0301 

Montgomery,  NY 

Atlantic,  NJ 

Rensselaer,  NY 

Cape  May   NJ 

Saratoga,  NY 

0600     Augusia-Aiken, 

Schenectady   NY 

0.8813 

0.9171 

GA-SC   

0.9309 

0.9521 

Schohane,  NY 
0200     Albuquerque.  NM 

Columbia,  GA 
McDuffie.  GA 

Bernalillo.  NM 

Richmond,  GA 

Sandoval.  NM 

Aiken.  SC 

Valencia.  NM 
0220    Alexandna,  LA  ... 

0.8598 

0  9017 

Edgefield.  SC 
0640     '  Austin-San 

Rapides,  LA 

Marcos  TX     

0.8158 

0.8699 

0240     Allentown-Betrv 

Bastrop,  TX 
Caldwell,  TX 

lehem-Easton,  PA  

1.0219 

1.0149 

Cartxjn.  PA 
Lehigh,  PA 
Northampton,  PA 
0280     Attoona,  PA   

Blair,  PA 

0.9398 

0  9584 

Hays,  TX 
Travis,  TX 
Williamson,  Tx 
0680    ^  Bakersfieid,  CA 

0,9976 

09984 

0320     Amanllo,  TX  

0.8483 

0.8935 

Kern,  CA 

Poner  Tx 
Randall   TX 

0720     •  Baltimore   MD 

0.9760 

C  983£ 

Anne  Arundel,  MD 

0380     Anchorage   AK 

Anchorage,  AK 
0440     Ann  Artxjr.  Ml  .... 

1  3088 
1.1127 

:  2024 

1.0759 

Baltimore,  MD 
Baltimore  City.  MD 
Carroll,  MD 

Lenawee.  Ml 

Harlora,  MD 

Livingston,  Ml 
Washtenaw  Ml 

Howard,  MD 
Queen  Anne's,  MD 

0450     Anniston.  AL  

0.8731 

0A113 

0733    2  Bangor,  ME 

0.8538 

U.8974 

Calhoun,  AL 

Penobscot,  ME 

0460     Appleton-Osh- 

0743    Barnstable-Yar- 

kosh-Neenah, Wi  

0.8899 

0.9232 

mouth,  MA  

1.5644 

'  3586 

Calumet,  Wi 

Barnstable,  MA 

Outagamie,  WI 

0760    Baton  Rouge,  LA. 

0.8940 

C.92e' 

Winnebago,  WI 

Ascension,  LA 

0470    Areabo,  PR  

0.4915 

0  6148 

East  Baton  Rouge,  LA 

Areabo,  PR 

Livingston,  LA 

Camuy,  PR 

West  Baton  Rouge, 

Hatillo,  PR 

LA 

0480    Ashevihe,  NC  

0.9016 

09315 

0840    Beaumont-Poft 

Buncombe,  NC 

Arthur,  TX  

0.8660 

C9062 

Madisor,  NC 

Hardin,  TX 

0500    Athens,  GA  

0.8746 

0.9123 

Jetlerson,  TX 

ClarVe,  GA 

1 

Orange,  TX 

Madison,  GA 

0860     Bellingham,  WA 

1.1475 

1.0988 

Oconee,  GA 

Whatcom  WA 

0520     ■  Atlanta,  GA  

1.0024 

1  0016 

0870    ^  Benton  HaiDOf , 

Barrow   GA 

Ml  

0.8988 

0.9295 

Bartow,  GA 

Berrien,  Ml 

Carroll,  GA 

0875     '  Bergen-Pas- 

Cherokee,  GA 

satc,  NJ 

1.1846 

1.1229 

Clayton,  GA 

Bergen,  NJ 

Cobb,  GA 

Passaic,  N,j' 

Coweta,  GA 

0880     Billings,  MT  

0.9220 

0.9459 

DeKalb,  GA 

Yellowstone,  MT 

Table  4A  — Wage  Index  and  Capital 
Geck3raphic  Adjustment  Factor 
(GAF>  -DC  urban  Areas — Contin- 
uea 


Urban  area 
(Constituent  counties) 


0920    Biloxi-GuHDOrt- 

Pascagoula,  MS  

Hancock,  MS 

Harnson,  MS 

jaocson   MS 
0960     Bingna-^ior.  NY 

Broome,  S'* 

Tioga.  Nv 
1000    Birmingham,  AL 

Blount.  Al 

jetlerson,  AL 

S-    Clan    AL 

Shelby   Al 
1010     Bisna'Ck,  ND  .... 

Boneigi-   ND 

Moi^OTk,  SZ 
'  02C     Bioomington,  IN 

Monroe    IN 
1040     Bioomington-Nof- 

-na.     ^  

McLean,  IL 
1080    Boise  City.  ID  .... 

Ada,  ID 

CanvO'"     ~ 
112;       •  5-:^^'on- 

Wo'.:«'Sie'  ..a\».'ei.e 

..o*ei^  B'o>>^0"    M-^- 

Ni-    Massachusetts 

t-iospitais      

Bnsto.   MA 

Essex   MA 

Miodiesei   ma 

^vor»^lt^    MA 

SutiolH    MA 
vNorcesie'    ma 
Hillsborough,  NH 
Memmack,  NH 
^ocksngham,  NH 
Srratiord  NH 
1123     ■  Boston-Worces- 
'ef  -  ^a  wrence-LoweU- 
B'ockton.  MA-NH 
N*e*  '-fa"-.bshire  Hos- 
Diiais  

B'iSlO     M  A 

Essex    MA 
Miodiesex   MA 

NO'lOlK    M  A 

Plymouth-    M.A 
SjttOiK     MA 

Worcesie'    Ma 

Hilisboi'ougr'.,  NH 

Mei-nnack   NH 

Rockingham,  NH 

Sra^torc  NH 
1 1 25     Bouioer- 

LongmcKi:   CO  

Boulder  CO 
1145     Bi-azona,  TX  

Brazona  "^> 
'■'5C     Bremertor,.  WA  .. 

Krisac    WA 
i24C    B'ownsvilie-Har- 

linger^-Sa-"  Benno,  TX 

Cameror  ■"X 
1260     Bryan-Ooliege 

Station,  TX 


Wage 


0.6291 

0.9103 

0.9150 

0.8015 

0.9041 

0.8926 
0.9267 


GAF 


1.0917 


1.0885 


0.8796 

0.9377 
0.9410 

0.8594 

0.9333 

0.9251 
0.9492 


1.0619 


1.0598 


1.0122 

1.0083 

0.8895 

0.9229 

1.1148 

1.0773 

0.8291 

0.8796 

0.7962 

0.8655 

it)  id 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


UrtwnwM 

Wage 

GAF 

(Constituant  counties) 

mdex 

Bra/OS.  TX 

1280    '  Buflalo-Niagara 

Falls.  NY  

09592 

0  9719 

En«.  NY 

Niagara.  NY 

1303    Bu<lwig»oo.  VT  .... 

0.9612 

0.9733 

Chmendan.  VT 

FranWw.  VT 

GrwKllsla.  VT 

1310    Caguas.  PR 

0.4445 

05739 

Caguas.  PR 

Cayey.  PR 

Odra.  PR 

Gufabo.  PR 

San  Loren/o,  PR 

• 

1320   Canion- 

Mas««on.OH  

0.8896 

09229 

CarroM.  OH 

Starts.  OH 

1350    Caspw.  WY  

0.9227 

09464 

Natrona.  WY 

1360    Cedar  RapKts.  lA 

08888 

0.9224 

Linn.  lA 

1400    Charnpaign-Ur- 

bana.  IL  

08844 

09193 

Champaign,  IL 

1440    Cha/leston-Nofth 

Charleston.  SC  

0.8931 

0.9255 

BefVetoy.  SC 

Charleston.  SC 

Dorchester.  SC 

1480    Charleston.  WV 

09042 

0.9334 

Kanawha.  WV 

Putnam.  WV 

1520     '  Chartotte^Sas- 

tonia-Rock  Hill.  NC- 

SC 

09568 

09702 

Cabarrus.  NC 

Gaston.  NC 

Lincoln.  NC 

M«.^  «'-■  -g,  NC 

Rc'Vr.l           N 

Stanly.  NC 

Unwn.  NC 

Yortt.  SC 

1S40    ChartoOesvMe. 

VA 

1  0359 

1.0244 

AlMmarle.  VA 

CharkJttesvilte  City, 

VA 

Fluvanna.  VA 

Greene.  VA 

1560    Chattanooga. 

TN-GA 

0.9123 

0.9381 

Catoosa.  GA 

Dade.  GA 

Wafcer.  GA 

Hamilton,  TN 

Manon.  TN 

1580     Cheyenne.  WY 

0.9354 

0.9653 

Lar  i  ■  '"     .VY 

160C       „.'u...ago.  H.  

1.0607 

i.a''^'! 

Cook.  IL 

DeKat).  IL 

DuPage.  IL 

Grundy.  IL 

Kane.  IL 

Table  4A. — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


UrtMtfi  area 
(Constituent  counties) 

Kendall.  IL 

L^e.  IL 

McHervY.  IL 

Will.  IL 
1620    Chico- Paradise. 

CA 

Butte.  CA 
1640     '  Cmannati.  OH- 

KY-IN  

06artx>m.  IN 

Ohio.  IN 

Boone.  KY 

Campbell .  KY 

Qtfatm.  KY 

QrarH,  KY 

Kenton,  KY 

Pendteton,  KY 

Brown,  OH 

CJermont,  OH 

Hamilton.  OH 

Warren,  OH 
1660     ClarVsvtUe^top- 

kmsviie.  TN-KY  

Christian   KY 

Montgi  •••  -",     'N 
1680       -.io.okdnd-Lo- 

rain-Etyna.  OH  

AshtatNjte.  OH 

Cuyahoga.  OH 

Geauga.  OH 

Lake.  OH 

X  in,  OH 
Me.J.na.  OH 

1720    Cotorado 

Spnngs.  CO 

El  Paso.  CO 
1740    Columbta.  MO  ... 

Boone.  MO 
1780    Columbia.  SC  .... 

Lexington,  SC 

Richland,  SC 
1800    CoHjmbus.  QA- 

AL 

Russel,  AL 

Chattahoochee.  GA 

K>...,.  ,,.„^H    GA 

1840         .Muz-rxjs,  OH 

Deiawdfe      K 

FajrfieW,  OH 

Frartdin.  OH 

Uctdng.OH 

MerlKor   OH 

P",>.i*a.    OH 
1880    uorpus  Christi. 

TX  

Nueces.  TX 

San  Patnao.  TX 
1900    ^Cumbartwid. 

MD-WV  (Maryland 

Hospitals) 

Aflwf^rv   MO 

iaoo    Cumbenarxl. 
MD-WV  (West  Vir- 

gviia  HoapNaO 

Alagany,  MO 


Wage 
index 


GAF 


1.0231 


09465 


0.8204 


0.9970 


09469 

0.9678 

0.9368 

08573 

0.9929 

0.8112 

0.8627 

0.8407 

1.0158 


09630 


08732 


0.9979 


0.9633 
0.9778 
0.9563 

0.8999 
0.9651 


0.8665 


09038 


0888C 


lABLt  4A  — Wage  Index  and  Cap'^a, 
GE.>.jRAPwiC  Adjustwen"  Facto« 
(GAP)  FOR  Urban  Areas — Contin- 
ued 


■.-'Oa'"  area 
(Constituent  counties) 

Mineral  WV 
1920       Oailas   TX  

^'Si.as    '« 

Den'or    TX 

EHlS    ^x 

Henoerson    '  « 

Hun!,   "^X 

Kaufman.  TX 

Rcx>:wall   ■^ 
1950     Danville    v  A  

Danville  Cit>    vA 

PifsyNania    VA 
196C     Oavenocx'  Mo 

Une-Hcx*t  isianfl,  !A- 

IL 

Scott.  lA 

Henry.  IL 

Rock  Island,  il 
2000    OaytorvSpcirKj 

field  OH  , 

Ciarv    i;>H 

Gfeeoe  0*~' 

Miami    (>-< 

Montgomery    Cl^-| 
2920     Daytona  Eieach, 

E  lagief    FL 
Voiusia,  FL 

20M     Deca'uf    Ai 

.  awfen<^    A. 

Morgan     A.. 
2',j40     Deca'jf    IL  

Macor     L 
2'j80        Denver    CO  .... 

Adams    CC 

Arai)ahc)e.  CO 

Denver    CO 

Cwxjgias   CO 

jeflerson   CO 
21?0     Des  Moines    lA  . 

Dallas     A 

Pofc    !A 

Warren    iA 
2160     •  Detrcxt,  Ml  

Lapeer  M' 

Macomt)    M 

Monroe    Ml 

OaKiarxa  Mi 

St   Clair   M: 

Wayne  Mi 
2180     Dotr^an    A, 

Dale   Al 

Houston,  At 
219C     Dover    DE   • 

Ken',  DE 
2200     Duboque    ,A 

Dubuque   lA 
2240     Duluth  Superior 

MN-WI  

St   Louis.  MN 

Douglas  w: 
2281     Dutcriess  C-ourv 

tv    Nv  , 

Dutcness   NY 
2290     Eau  Claire,  W? 

Chippewa.  Wl 


Wage 

index 


0.9149 


0.9121 


0.8496 


0.9670 


0.9211 

0.8302 

0.8140 
1.0532 


0.8576 


1.0601 


0  7827 


1.0133 


GAF 


0  9409 


0  9389 


0  8944 


0  97:"! 


0  9453 
08804 

08686 
1.0361 


0.9001 


1  0408 


0.8455 


0  944 1  '      0  96 1 4 
0  8292        0  879e- 


1  ^3091 


09860  '      09904 

08755^      09130 
i 


Federal  Register 


Vol.   63.  No.  89  /  Friday.  May  8,   1998       Proposen   Ruies 


25639 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas — Contin- 
ued 


Table  4A.— Wage  Index  and  Capitau 
Geographic  Adjustment  Factor 
(GAF)  FOR  URBAN  Areas — Contin- 
ued 


Table  4A,— Wage  n: 
Geographic  Adj.,' 

(GAP:    P'DR    'Ji^i&AA 

jed 


fi  ts:  Capital 
-'men:  Factor 
areas — Contin- 


Urtsan  area 
{Constituent  counties)     , 

Wage 
index 

GAF 

^ — — r— 

Urt>ah  area 
(Constituent  counties) 

r 

Wage 
index 

GAF 

urt>an  area 
(Constituent  counties) 

Wage 

irKtox 

GAF 

Eau  Claire,  Wi 

Okaloosa.  FL 

A^oerson,  SC 
CheroKse.  SC 

2320     El  Paso   TX    

0.8978 

0.9288 

2760     Fort  Wayne,  IN  , 

CS896 

3  923C 

El  Pasc,  TX 

Adams,  IN 

Greenville   SC 

2330     Elkhart-Goshen. 

Allen,  IN 

PiOens    Sv- 

IN 

09168  ^ 

0  9422 

Oe  Kalb,  IN 

SoananOurg   Sl 

Elkhan,  IN 

1 

Huntington   IN 

3 "80     Hagerstow-    M.. 

1.0268 

1.0183 

2335     ^Elmira   NV   , 

0  8640  , 

09O47 

Wells.  IN 

Washington    M,, 

Chemung,  NY 

0  8050 

0  8620 

Whitley,  IN 
2800     '  Forth  Worth-Ar- 

320C'     Haminon-MiOdie- 
tow/n   OH    

0.9292 

0.9510 

2340     EmO.  OK  

Garfield   OK 
2360     Ene    PA    

0.9192 

c  9439 

Butler.  CH 

0.9343 

0.9545 

HOOO.  TX 

3240     HarnsDu'-g  .  er 

Ene    PA 

Johnson,  TX 

anon-C-artisie    ^- a   

0.9572 

0.9705 

2400     Eugene-Spnng- 

Parxer.  TX 

Cumoenanc    •--  A 

tieia   OR    

1  1288  ' 

1  0865 

Tarrant,  TX 
2840    Fresno,  CA  

1.0491 

T0334 

Dauphr    "-  A 
weoanor   p  a 

Lane.  OR 

2440     Evansville-Hen- 

Fresno,  CA 

Perry.  Pa 

derson    IN-KY  

0  8505 

0  8950 

Madera,  CA 
2880     Gadsden,  AL  

0.8854 

0  92'X: 

3283     "HartlofC.  CT  .. 
-lartlord.  CT 

1.2175 

1.1443 

Posey,  IN 

Vandertxirgh,  IN 

Etowah.  AL 

.itcWiekJ.  CT 

Warrck,  IN 

2900     Gainesville,  FL  ... 

0.9542 

0.9684 

Middlesex,  CT 

Henderson,,  KY 

Alachua,  FL 

TotenaCT 

2520     Fargo-Moorhead, 

2920    Galveston- Texas 

3286    *HattiesPu..,  MS 

0.7359 

0.8106 

ND-MN  (North  Da- 

0.7905 

08513 

City  TX     

0.9549 

0968? 

Forres:  MS 

.,.ama-   MS 

kota  HosDrtalsj  

Galveston.  TX 
2960     Gary,  IN  — 

Clay.  MN 

0.9542 

0  968^ 

329C     H>C3<..'x>  Mo'g.^'" 

Cass.  NO 

Lake,  iN 

ton--  enoi'    N^ 

0.8687 

0.9061 

2520     JFargo-Moor- - 

Porter   IN 

Aiexanoe'    NC 

heao.  ND-MN  (Min- 

1 

2975     ^  Glens  Falls  NY 

0  8640 

C904^ 

Bur><,e   NC 

nesota  Hospitals)  - 

0  8665  : 

0  9065 

Warren,  NY 

Caldwell,  NC 

Qay,  MN 

Washington,  NY 

.atawt>a,  NC 

Cass.  ND 

2980    GotastX)ro,  NC  ,,- 

0,8623 

G  896.3 

3320     -lonoHAJ,  HI 

1.1628 

1.1088 

2560     Fayereville.  NC 

0  8460 

0  8918 

Wayne,  NC 
2985    Grand  Forks, 

'-'Onoiui'-     ^1 

CumDerlarxS,  NC 

3,^s;     -^ojma.  la  _ 

0.8266 

0.8777 

2580     Fayerteville- 

ND-MN  

0.8996 

0.9301 

.aio.j'C'"6   .A 

Spnngoale- Rogers, 

Polk   MN 

■'er'eDOTne   wA. 

AR 

0  8686 

0  9080 

Grand  Forks,  ND 

3,:s6C        -louston,  TX  .... 

1.0017 

1.0012 

Benton    AR 

2995     Grand  Junction, 

Cha'^;>e's   TX 

Washington,  AP 

^r\ 

0.9110 

0.9382 

For  Be^c   TX 

2620     flagstaff,  AZ-UT 

0  9602 

0  9726 

Mesa,  CO 

•^a"i&    TX 

Coconino   AZ 

3000     '  Grand  Rapids- 

„  it>erY    TX 

Kane,  uT 
2640     Piint,  Ml  

1.1106 

1  0745 

Muskegon-Holland.  Ml 
Allegan.  Mi 

1.0018 

1.0012 

Montgornery,  TX 
v'vaMe-    TX 

Genesee,  Mi 

2650     Florence,  Al  

Colbert.  AL 

0.7740 

0.8391 

Kent,  Ml 
Muskegon,  Ml 

Ottawa,  Ml 

34  X     ^^j^-'  igton- As^>- 
^a-^c    Wv-KY-OH 

Bovc    KY 

0.9728 

0.9813 

Lauderdale,  AL 
2655     Florence,  SC   

0.8368 

0.8851 

3040    Great  Falls  M^ 
Cascade  mt' 

C  9362 

0.9559 

Carter,  KY 
Greenup,  KY 

Florence,  SC 
2670     Fort  Collins- 
Loveiand  CO 

1.0383 

1.0261 

3060     Greeley,  CO  

Weld,  CO 
3080     Greer  Bav,  W'! 

0.9856 
0.9323 

0.9901 
0.9531 

Lawence   OH 
Cabe!    v'. . 
Aav-e   WV 

Lanmer,  CO 

Brown,  Wi 

>iA,      -^jntsviHe.  AL  .... 

0.8428 

0.8895 

2680     '  F*  Lauderdale, 

LimeS:D''e    AL 

Fl 

1.0534 

1  3363 

3120     ■  Greenstxjro- 

Browara  ^l 

vVinston-Salem-High 
pQin'    NC 

0.9418 

0.9598 

Maoiso-    A^ 
3480     '  lno.a"a:x>iis.  IN 

0.9901 

0.9932 

2 '00     For,  Myers-Gape 
Cora'   FL 

0.9017 

0  93^6 

Aiamance  NC 
Davidson,  NC 

Boone.  iN 
Hamilton,  IN 

2710     For  Pierce- Por 

St    Lucie,  FL  

Manm,  FL 
St  Luae,  FL 

2720     Fort  Smith,  AR 

0.9847 

0  9895 

Davie,  NC 
Forsyth,  NC 
Guilford,  NC 
Randolph   NC 
StoKes.  NC 

Hancock,  IN 

Hendricks.  IN 

Juhnson,  IN 

Ma(fison,  IN 

Marion,  IN 

Morgan,  IN 

S^>«K>y,  IN 
3500    to*«i  City.  lA  

Johnson,  lA 
3520    Jackson.  Ml  

OK                     

0.7687 

0  8352 

Yadkin,  NC 
315c    Greenville,  NC  ... 

Pin,  NC 
3 160    Green  vilte- 

SoartanDuro-Ande' 

0.9034 

0.932? 

0.9561 
0.9302 

Crawlora,  AR 
SeDastian.  AR 
Sequoyah,  OK 
2750    •''  Fort  Walton 

0.9697 
0.9517 

Beach   FL  

0.8947 

0  9266 

son.  SC  

0.9318 

0.9528 

Jackson.  Ml 

^')H4tl 
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Table  4A.— Wage  Index  and  Capital    Table  4A.— Wage  Index  and  Capital    Tab.  t  4A  —Wage  Index  and  Capital 


Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


Urt>an  area 

Wage 

GAF 

(Constituent  counties) 

index 

3560    Jackson.  MS 

0.8279 

0.8787 

Hinds,  MS 

Madison.  MS 

RanKin.  MS 

3580    Jackson.  TN  

0.8632 

0.9042 

Madison.  TN 

Chester.  TN 

3600     <2Jacksonvdte. 

FL  

0.8947 

0.9266 

Clay.  FL 

Duval.  FL 

Nassau.  FL 

St.  Johns,  FL 

3606    'JacksonviHe. 

NO  

0.8162 

0.8702 

Onslow,  NC 

3610    » Jamestown.  NY 

0.8640 

0.9047 

Chautauqua.  NY 

3620    JanesviUe-Betoit. 

Wl  

0.9128 

0.9394 

Rock.  Wl 

3640    Jefsoy  City.  NJ  .. 

1.1372 

1.0920 

Hudson,  NJ 

3660    Johnson  City- 

Kmgsport-Bnstol.  TN- 

VA  

0.8847 

0.9195 

Cartef,  TN 

Hawkins.  TN 

Su«ivan,  TN 

Untcoi.  TN 

Washington.  TN 

Bnstol  City.  VA 

Scott.  VA 

Washington.  VA 

36aO    Johnstown.  PA  .. 

0.8671 

0.9070 

Cambna.  PA 

Somerset.  PA 

3700    Jonesbofo.  AR  ... 

0.7643 

0.8319 

Craighead.  AR 

3710    Joplin.  MO  

0.7933 

0.8534 

Jasper.  MO 

Newton.  MO 

3720    Kaiama/oo- 

Battlecreeh.  Ml    

12009 

1.1336 

Calhoun.  Ml 

Kalamazoo.  Ml 

Van  Buren.  Ml 

3740    Kankakee,  IL  

0.9175 

0.9427 

Kankakee.  IL 

3760     '  Kansas  Qty. 

KS-MO  

0.9672 

0.9774 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte.  KS 

Cass.  MO 

Clay.  MO 

Clinton.  MO 

Jackson.  MO 

Lafayette.  MO 

Platte.  MO 

Ray.  MO 

3800    Kenosha.  Wl  

0.9206 

0.9449 

Kenosha.  Wl 

3810    Killeen-Tempte. 

TX  

1.0180 

1.0123 

Bea.TX 

Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


Urtjan  area 
(Constituent  counties) 

Coryett.  TX 
3840     Knojrville,  TN  

Anderson.  TN 

Blount,  TN 

Knox.  TN 

Loudon.  TN 

Sevier.  TN 

Union.  TN 
3850     Kokomo.  IN 

Howard.  IN 

Tipton.  IN 
3870    La  Crosse.  Wl- 

MN  

Houston.  MN 

LaCroaM.  Wt 
3880    Lafayette.  LA  

Acadia.  LA 

Lafayette.  LA 

St.  Landry.  LA 

St  Martin.  LA 
3920    Lafayette,  IN  

Chnton,  IN 

TippecarxM.  IN 
3960    Lake  Charles.  LA 

Calcasieu.  LA 
3960    Lakeland-Winter 

Haven.  FL  

Polk.  FL 
4000     Lancaster.  PA  .... 

Lancaster.  PA 
4040    Lansing-East 

Lansing,  Ml 

Clinton.  Ml 

Eaton.  Ml 

Irigham.  Ml 
4080    2  Laredo,  TX  

Webb,  TX 
4100     LasCruces,  NM 

Dona  Ana.  NM 
4120    'Us  Vegas. 

NV-AZ  

Mohave.  AZ 

Clark.  NV 

Nye.  NV 
4150    Lawrence.  KS  .... 

Douglas,  KS 
4200    Lawton,  OK 

Comanche.  OK 
4243    Lewiston-AuOum, 

ME    

Androscoggin.  ME 
4280     Lexington.  KY  .... 

Bourtxm.  KY 

Ctafk,  KY 

Fayette.  KY 

Jenamme,  KY 

Madison.  KY 

Scott.  KY 

Woodford.  KY 
4320    bma.  OH  

Alen.  OH 

Auglaize.  OH 
4360     Lincoln.  NE  

Lancaster.  NE 
4400     Little  Rock-North 

Little  Rock.  AR  

FauBo>w.  AR 


wag* 

index 


0.8569 


0.9350 

0.8989 
0.8363 

0.8984 

0.7738 

0.8947 
0.9646 

1.0130 

0.7404 
09045 

1.1349 

0.8728 
0.8770 

0.9226 
0.8579 


0.8885 


09082 


0.8598 


GAF 


0.8996 


09550 

0.9296 
0.8848 

09?93 

0.83ti9 

0.9266 
0.9756 

1.0089 

0.8140 

0.9336 

1.090'^ 

0.9110 
0.9140 

0946'' 

0.9C»(>5 


0.9222 
0.9362 
0.90'7 


Gt.,>:jHAPHic  Adjustment  Factor 
(GAP)  POR  URBAN  Areas — Contin- 
ued 


Urban  area 
(Constituent  counties) 


Lonoke   AR 

P'jlaSK!    AR 

Saime   A» 
4420     L.  ong  VI  ev* -Mar- 
shall. TX   

Gregg.  TX 

Harnson.  TX 

Upshur    TX 
4480     '  L-OS  Angetes- 

Long  Beacfi    CA 

Los  Angeles.  CA 
4S?0     Louisville    KY    iN 

Clark,  'N 

Ftoyd.  IN 

Harnson.  IN 

Buttin.  KY 
Jefferson,  K"*' 
OWha.Ti,  KY 
4600     LjbOocK.  TX  

Lubtxx*.  TX 
4640      I /nctiburg    vA 
A. f^ hers!,  VA 

Eiedlorc,  vA 

Bedford  v^itv    V  A 

Ca^pOeli,  VA 

.  yichburg  L-rty.  VA 
'•S&O     Macor     jA    

BiOC    GA 

Houston    .IjA 

Jones,  GA 

Peacfi   GA 

I'wiggs,  GA 
4 '20     Maoison,  Wl 

Dane   W' 
4800     ManstieK!,  Oh 

,.";rawiora ,  Oh 

Ricfiiana   Oh 
4840     Mayague^.  PH 

Anasco    PR 

C-aoo  Roio   PR 

Horrniguefos    PR 

Mayagoez    PR 

SaOana  Grande    PR 

San  Ger~nan    PR 
4880     McAllen  Edir^ 

burg -Mission    '  X 

HKJakpo    TX 
4890     Me<floro  As.'-' 

land    OR 

jac*sor    :?jR 
4  9!X)     Melbourne- 

Titusville-Pair^  tia» 

pi 

Brevard,  Fl 
4920     '  Memphis.  TN- 

AR^MS  

Cr'rrenoen   AR 

DeSoto   MS 

1^  ayerte    tn 

Shelby    TN 

Tiptor,   ''N 
4940     Merced,  CA 

Merced,  CA 
'kXX)     ■  Miani    f  L  

Oaoe,  K 
S015     ■  Middlesex  SorT>- 

erset-Hunteroon.  Nj 


Wage 
index 


GAF 


0  8583        0  9007 


1  2124         1  1410 

0  9212         094  S3 


0  8460  :      0  8918 
0  8680  '      0  9076 


091Q9        09381 


'  0103         1  0070 
0  86O6  '      0  9023 

04360        0.5664 


0  8541         0  8976 


10109  1      1.0075 


9289         0  9M7 


0  8423        0  8891 


'  03O4  '      1  0207 
0.9427  I      0  9604 

1  0871         1.0569 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  URBAN  AREAS — Contin- 
ued 


Table  4A.— Wage  Indfx  and  Cap^^a. 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


UrDan  area 
(Consfrtuent  counties) 


Wage 

index 


GAF 


Hunterdon.  NJ 
Middlesex,  NJ 
Sonrierset,  NJ 
5080     '  Miiwaukee- 

Wau»<esha,  Wl  

Milwauitee,  Wl 
Ozauicee.  Wl 
Washington,  Wl 
Waukesha,  Wl 
5120     '  Minneapolis- St 

Paul.  MN-Wl  

Anotca,  MN 
Gar/er,  MN 
Chisago,  MN 
Dakota,  MN 
Hennepm,  MN 
Isanti,  MN 
Ramsey,  MN 
Scott,  MN 
Shertxime,  MN 
Washington.  MN 
Wnght,  MN 
Pierce,  Wl 
St.  Croix.  Wl 

5160    Mobile,  AL  

BakJwm,  AL 
MotJile,  AL 
5170    Modesto.  CA 

Stanislaus.  CA 
5190     '  Monmouth - 

Ocean,  NJ   

Monmouth,  NJ 
Ocean,  NJ 
5200     Monroe.  LA 

Ouachita,  LA 
5240     Montgomery.  AL 
Autauga,  AL 
Elmore,  AL 
Montgomery,  AL 

5280    Munae,  IN  

Delaware.  IN 
5330    2  Myrtle  Beach 

SC    

Horry,  SC 

5345     Naples,  FL  

Collier   FL 
5360     '  Nashville,  TN 
Cheatham.  TN 
Davidson,  TN 
Dickson,  TN 
Robertson,  TN 
Rutherlord  TN 
Sumner,  TN 
Williamson,  TN 
Wilson,  TN 
5380     "  Nassau- Suflok. 

NY       

Nassau,  NY 
Suffolk,  NY 

5483     '  ^  New  Haven- 
Bridgeport-Stamtord- 
Waterbury-Danbury, 

CT  

Fairtiekj,  CT 
New  Haven  CT 

5523     2  New  London- 
Norwich,  CT  


0.9470 


0.9634 


1.0956 


1.0646 


0.7942 
1  0406 
1  1285 

0  8288 

0  7919 


0  8540 

1  0276 

1  0863 

0  8793 
0  8523 


0  9493        0  9650 


08110 
1  0205 
0  9336 


08664 

1  0140 
0  9540 


1.3123 


12175 


1  2175 


1.2046 


■  able  4 a  —Wage  Index  and  Capital 
Geci'Srap"'  a-.j  'Stment  Factor 
(GAF  I  -jR  ORaAN  AREAS— Contin- 
ued 


Urban  area 
(Constituent  counties) 


Wage 

index 


GAF 


Urtsan  area 
(Constituent  counties) 


1.1443 


1  1443 


New  London,  CT 
5560    '  New  Orleans, 

LA 

Jefferson.  LA 
Orleans,  LA 
F>laquemines.  LA 
St   Bernard,  LA 
St  Charles,  LA 
St  James,  LA 
St  John  The  Baptist, 

LA 
St  Tammany.  LA 
5600     '  New  YoTK.  NY 
Bronx,  NY 
Kings,  NY 
New  York,  NY 
Putnam,  NY 
Queens.  NY 
Richmond.  NY 
Rockland.  NY 
Westchester.  NY 

5640     '  Newark,  Nj  

Essex,  NJ 
Moms,  NJ 
Sussex.  Nv,i 
Union.  NJ 
Warren,  NJ 
5660     Newburgh,  NY- 
PA        

Orange.  NY 

Pike,  PA 
5720     '  Norfolk- Virginia 

Beach-Newport  News. 

VA-NC    

Cumtuck.  NC 

Chesapeake  City   VA 

Gkjucester,  VA 

Hampton  Ccty,  VA 

isle  of  Wight,  VA 

James  City,  VA 

Mathews.  VA 

Newport  News  City, 
VA 

Norfolk  City.  VA 

Poquoson  City,  VA 

Portsmouth  City.  VA 

Suffolk  City.  V A 

Virginia  Beach  City 
VA 

Williamsburg  City    VA 

York.  VA 
5775     '  Oakland,  CA  ... 

Alameda.  CA 

Contra  Costa,  CA 
5790    Ocala.  FL 

Manon.  FL 
5800     Odessa-Midianc 

TX  

Ector,  TX 

MKtend.  TX 
5880     '  Oklahoma  Crty 

OK  

Canadian,  OK 

aeveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 


1.0899 


1  0607 


1.1226 


0.8235  ,      C  8755 


1.5309 
0.9229 


0.7773        0  8415 


0.8764 


PoRawaiomie   OK 
59  *C     C>v"ipia   WA 

hurstor    A  A 

5920     Omaha   NE-iA  .. 

Ponawanamie    a 

Cass  NE 

Douglas   N  E 

£>arpy    NE 

Washingtor.    NE 

5945     "  O'-ange  C%>jnty, 

A 

;>an9e    C  a 

596C     ■  C>nanoo,  FL 

.sue  F 

C>ar>ge    FL 

Osceola  FL 

Seminole   F 

599C     '  Owensoo'C   KY 

Daviess   •*' 
6015     '  Pana-ia  .^.-Ty 
FL 

Bay  FL 
6020     ParxersOUTB- 
Manerta  Ws/-OH 
rwest  Virginia  H08- 

onals  

Washing-o-    OH 
Wooc    A'V 
10824      602C     ■  ^a^erstKirg- 
Manetia  Wv-O^ 

;Ohic  Hosocais      

Washingtcr    O- 
Wooc  w% 
608C:     '"'  Pensacoia   FL 
Escamoia  ^^ 
Santa  Rosa   FL 
6120     Reona-°eKtn,  H. 
Peona   •<. 
^azeweM,  IL 
Woodford,  IL 
6160    '  Philadelphia, 

PA-N..I    

Burlington,  NJ 
C^moer    NJ 
G*oix;este'    NJ 
Saier^.   N^ 
BacKs    PA 
Chester   '•' f- 
Delaware    >-  a 
Montgomery    P  A 
Philadelphia   ^  a 
520C'     ■  Rhoeni*  Mesa 

A2  

Mancooa   AZ 
Pinai   A7 
6240     Ri'^e  Biu*'    AR  ... 

jetfersor    AR 
6280       PC  sou -g*-    '^a 
Allegnenv    pa 
Beave'   p  a 
Butler   PA 
0  9136         Favette   pa 

yvas^ingtor"    fa 
Westmoreianc    pa 
6^3     •■  Pmsfieic  ma    , 

berKshire   MA 
6>4C     Pocatelio,  iD  


3386 


0  9465 


0^118       0.8669 


1.1427 


0.9759 

0.8003 
0.9896 


GAF 


1.0917 
0.8760 


1.0957 


0.9834 

0.8585 
O.S 


1.0619 
0.9133 


.h4. 
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Table  4A.— Wage  index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas — Contin- 
ued 


TAfke:  4A  — Wage  Index  and  Capital 
Geographic  Adjustment  Factop 
(GAF)  FOR  Uhban  Aseas — Contir^- 
ued 


Urban  area 

Wage 

GAF 

Urban  area 

Wage 

GAF 

Urban  area 

Wage 

GAF 

(Constrtuent  cx>ur)ties) 

mdex 

(Constituent  counties) 

irxlex 

(Constituent  cxxinties) 

index 

Bannock.  ID 

Hennco.  VA 

Monterey.  CA 

6360    Ponca,  PR  

04740 

0.5998 

Hopewell  City.  VA 

7160    *  SaR  Lake  Cily- 

Guayanilla.  PR 

New  Kent,  VA 

Ogden.  UT 

09458 

0  9626 

Juana  Diaz,  PR 

Petersburg  City.  VA 

Dav«.  UT 

PenueJas.  PR 

Powhatan.  VA 

SaK  Lake,  UT 

Ponca.  PR 

PnrK»  George.  VA 

Weber.  UT 

ViHaKM.  PR 

Richmond  City.  VA 

7200     San  Angelo      < 

0  7512 

0  8221 

Yauco.  PR 

6780    '  RiversK)e-San 

Tom  Green    tx 

6403    Porttand,  ME 

0.9537 

0.9681 

Bernardino,  CA 

1.0151 

1,0103 

7240     '  Sar  AntrxiKD, 

Cumberland.  ME 

Riverside.  CA 

San  Bernardirx5.  CA 

TX  

0.7744 

0  8394 

Bexar.  TX 

Yofk.  ME 

6800     Roanofcf   Vi 

0.8581 

0.9005 

Cocnai  -nc 

6440    '  Portland-Van- 

Botetourt,  v  ' 

Guadalupe    'x 

couvef.  OR-WA  

1.1274 

1.0656 

Roanoke.  VA 

Wilson.  TX 

Clackarnas,  OR 

Roanoke  Crty,  VA 

7320     ■  San  D'ego   CA 

12388 

1.1579 

Columbta.  OR 

Salem  City,  VA 

San  Dieg<,i    r* 

Multnomah,  OR 

6820     Rochester.  MN    . 

1.1797 

1.1198 

7360     '  San  Franasco. 

Washington,  OR 

Otmsted.  MN 
6840     '  Rochester.  NY 

0.9678 

0.9778 

CA 

1.3621 

1.2357 

YamhiH,  OR 

M»in,  CA 

Ctaffc.  WA 

Genesee.  NY 

San  Franasco.  CA 

6483     '  ProvKlenc©- 

Livingston.  NY 

San  Mateo   CA 

Warwck-Pawtucket. 

Monroe,  NY 

7400     •  San  Jose,  CA  .. 

1.3783 

1.2457 

Rl  

1.0888 

1  0600 

Ontano.  NY 

Santa    ^^ra      A 

Bnstol,  Rl 

Orleans,  NY 

,'440       Sar'  juan-Baya- 

Kent.  Rl 

Wayne,  NY 

mon    PR           

04521 

0  58i% 

Newport.  Rl 

6880    Rockford.  IL  

0.8703 

0.9093 

Aguas  Buenas,  PR 

Providence,  Rl 

Boone.  IL 

Barceioneta,  PR 

Washington,  Rl 

Ogle,  IL 

Bayamon.  PR 

. 

6520     Provo-Orem.  UT 

0.9910 

0.9938 

Winnebago.  IL 

Canovanas   Ro 

Utah.  UT 

6895    Rocky  Mount. 

Cafohna.  PR 

6560    Puebto,  CO 

0.8786 

0.9151 

NC   

0.8214 

0.8740 

Catano.  PR 

Puebto.  CO 

Edgecombe.  NC 

Ceiba.  PR 

6580    Punta  Gofda.  FL 

0.8994 

0.9300 

Nash.  NC 

Comeno,  PR 

Charlotte.  FL 

6920     '  Sacramento. 

Corozal.  PR 

6600    Raane,  Wl  

0.9207 

0.9450 

CA   

1.1952 

1.1299 

Dorado.  PR 

Racine,  Wl 

El  Dorado.  CA 

Fi^ardo.  PR 

6640     '  Raleigh- Dur- 

Placer. CA 

BorkJa,  PR 

ham-Chapel  Hill.  NC 

09909 

09938 

Sacramento.  CA 

Guaynabo,  PR 

Chatham.  NC 

6960    Sagmaw-Bay 

Humacao,  PR 

Durtuun,  ^4C 

Qty-MKtend,  Ml   

0.9567 

0.9701 

Juncos,  PR 

Franklin.  NC 

Bay,  Ml 

Los  Piedras    PR 

Johnston.  NC 

Midland,  Ml 

Loiza    PR 

Orange.  NC 

Saginaw,  Ml 

L^xjijiiio    PR 

Wake.  NC 

6980    St  Ckxjd.  MN   .  . 

0.9667 

0.9771 

Manati    PR 

6660    Rapid  City.  SD  ... 

0.8277 

0.8785 

Benton.  MN 

Morovis.  PR 

Pennington,  SD 

Steams.  MN 

Naguabo.  PR 

6680    Reading.  PA  

09282 

0.9503 

7000    St.  Joseph.  MO 

09972 

0.9981 

Naranirto.  PR 

Berks.  PA 

Andrew,  MO 

Rio  Grande.  PR 

6690    Redding.  CA  

12017 

1.1341 

Buchanan.  MO 

San  Juan,  PR 

Shasta.  CA 

7040     '  St.  Loutt,  MO- 

ToaAlta,PR 

6720     Reno.  NV  

1  0169 

1.0115 

IL  

0.9063 

0.9348 

Toa  Baja,  PR 

Washoe,  NV 

Oirrton.  IL 

TrujHto  Alto  PR 

6740    '  Richland- 

Jersey.  IL 

Vega  Atta,  PR 

Kennewick- Pasco, 

Madison.  IL 

Vega  Baja.  PR 

WA  

1.0677 

1.0392 

Monroe.  IL 

Yabucoa  RR 

Benton.  WA 

St.  Clair.  IL 

746^        ^a-     ,  ^;s      lO'SpO- 

Frankkn.  WA 

Frankhn,  MO 

A',)s..<ia(»."-v  Paso 

6760    RichnrxxxJ- Pe- 

0.9257 

0.9485 

Jetterson.  MO 
Lincoln,  MO 

M,  .OlfiS             i 

1.0825 

1  0558 

tersburg.  VA  

Sd'      iS    'Ois^x-   :;a 

Chartat  City  County. 

St.  Charles,  MO 

748f      sar'-a  t-ia'^ara- 

VA 

St  Louis,  MO 

Santa  Ma'ia  ,  y-MXK. 

ChestertiekJ.  VA 

St.  Louis  City.  MO 
Warren,  MO 

CA                       

1.1233 

1  0829 

Cokxiial  Heights  Crty. 

Santa  Bartiara.  CA 

VA 

7080    Salem.  OR  

0.9987 

0.9991 

7485     Santa  Cruz 

Dinwiddie,  VA 

Manon.  OR 

Watsonviiie   CA 

•  ■1099 

•  2652 

Goochland,  VA 

Pok.  OR 

Santa  Ouz    CA 

Hanover,  VA 

7120    Salinas.  CA 

1.5270 

1J3363 

7490     Santa  Fe.  NM 

0  9525  . 

0-9672 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


Urban  area 
(Constrtuent  counties) 

Los  Alamos.  NM 

Santa  Fe,  NM 
7500    Santa  Rosa.  CA 

Sonoma.  CA 
7510     Sarasota-Bra^ 

denton,  FL  

Manatee,  FL 

Sarasota.  FL 
7520     Savannah,  GA 

Bryan.  GA 

Chatham,  GA 

Effingham.  GA 
7560     '  Scranton 

Wilkes- Banre- Hazte^ 

ton.  PA  

CoiumtHa.  PA 

Lackawanna,  PA 

Luzerne,  PA 

Wyoming,  PA 
7600     '  Seattle-Belle- 

vue-Everetl,  WA  

Island,  WA 

King,  WA 

SfKjhomish,  WA 
7610     Sharon.  PA    

Mercer.  PA 
7620     -"Sheboygan,  Wl 

Sheboygan.  Wl 
7640     Sherman- 

Denison.  TX  

Grayson,  TX 
7680     Shreveport-Bos 

Sier  City.  LA  

Bossier.  LA 

Caddo,  LA 

Webster,  LA 
7720     Sioux  Citv    lA- 

NE 

Woodbury    I A 

Dakota.  NE 
7760     Sioux  Fails.  SD  . 

Lincoln.  SD 

Minnehaha.  SD 
7800     South  Bend.  IN 

St   Joseph,  IN 
7840     Spokane,  WA  .... 

Spokane   WA 
7880     Sonngfieia.  IL  ..., 

Menard,  IL 

Sangamon.  IL 
7920     Spnngfteld.  MO 

Christian.  MO 

Greene.  MO 

Webster.  MO 
8003     SpnnglielO.  MA 

Hampden,  MA 

Hampshire.  MA 
8050    State  College, 

PA       

Centre,  PA 
8080     ^Steut^en^ille- 
Weirton.  OH-WV 

(Ohio  Hospitals)   

Jetterson,  OH 
Brooke,  WV 
Hancock,  WV 


Wage 
index 


1  3167 


0.9667 


08776 


0.8615 


1.1634 

0.8948 

0.8557 

0.8229 
0.9436 

0.8530 


0  9939 
1.1020 
0.8793 

08151 

1  0917 
0.9528 
0.8576 


GAF 


2073 


C9701 


0.9145 


0  9029 


1  1092 

0  9267 
0  8988 

C8750 

09610 

0  8968 


:  8988       0.9295 


0  9956. 

1  0688 
C-9157 

0  8694 
V0619 
0.9674 
09001 


Table  4A.— Wage  Index  and  CAPrA, 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


AB.F  4A— v'vA  jF  Index  and  Capital 
Ge.D'Grapm,:  Ac.i  stment  Factor 
(GAF;  FOR  URBAN  AREAS — Contin- 
ued 


Urban  area 
( (Constrtuent  counties) 

Wage 
index 

GAF 

Utiar  a'Ra 
'Constrtue"'  .counties) 

1    Wage 

index 

GAF 

Q080    SteubenviHe- 

875C     vKaona  "X 

0.8451 

0.8911 

Weirton.  OH-WV 

Vcioria   'X 

(West  Virginia  Hos- 

876Ci     Vmeiano-Wii'viiie- 

prtais)    

0.8476 

G8929 

Bnooetor    V     

1.0460 

1.0313 

Jetterson.  OH 

C-jmoenanc    NJ 

Brooke,  WV 

878C     Visaha  ■  jiare- 

Hancock,  WV 

Ponerviiie  C^ 

1.0168 

1.0115 

8120     Stockton-Lodi. 

^uiare  CA 

CA 

1.1157 

•    '^T^Q 

880C.     Waco.  TX 

0.8027 

0.8603 

San  Joaquin,  CA 

McLennan    ""x 

8140     Sumter  SC  

C8196 

:  8726. 

884C     ■  Washirvgicx 

Sumter.  SC 

rX-MO-VA-VVy         .... 

1.0863 

1.0583 

8160     Syracuse  NY  .... 

0.9410 

:  959? 

Distnc  0'  L-cwu~iriia 

Cayuga,  NY 

DC 

Madison,  NY 

Catver.   MD 

Onondaga,  NY 

Charles   MD 

Oswego,  NY 

Freoeno    M'" 

8200     ^Tacoma.  WA 

-  35  T':' 

■  339: 

Montgc^eri     MD 

Pierce,  WA 

pnoce  jeorpes   MD 

8240    ^Tallahassee,  FL 

0  8947 

G9266 

Aiexanana  Cf.    VA 

Gadsden,  FL 

Aningto^    >  A 

Leon.  FL 

Cia-ve    vt 

8280     'Tampa-St   Pe- 

Cjtpeoe-    V  * 

tersburg-Oearwatef , 

■^airlax    vA 

FL    

0.9179 

C  94  3C 

^ai'iax  C^.  VA 

Hernando.  FL 

Falls,  ChjrcT  City,  VA 

Hillsborough,  FL 

Fauouie'    V  i- 

Pasco,  FL 

^ 

Freoericfc.sDj'c;  City, 

Pinellas.  Fl 

VA 

8320     Terre  Hatrte,  IN 

0  9063 

C9348 

Knq  3et>'0€    .  i 

Clay,  iN 

.  OuOOU''      V  A 

vemillion    \h 

Manassas     ■•»    VA 

Vigo,  IN 

Manassas  t^a'v  City. 

8360     TexarKana.  AP 

V    '^ 

Texarkana.  tx     

C  "536 

C  8P4:; 

p-,n,",e  -Aiiiia-    .'^ 
S;x)tsv»va'iia    ^  - 

Miller  AP 

Bowie.  TX 

Stattorc    V  A 

8400     Toledo.  Om  

1.0132 

•  CK»C 

Aarrer    ,  t- 

Fulton.  OH 

Sen^eiev    Av 

^ticas.  O^ 

je^ie'scx"    A'v 

Wood,  Oh 

892C     vVa;ei3i:,.- ,..  f  .:2a' 

8440     Tooeka.  KS  

0.9894 

C  99?  - 

^  atis     ^ 

0.8402 

0.8876 

Shawnee.  KS 

9iao  '^atvK.  lA 

8480     Trenton,  NJ  

1.0399 

1.0272 

894C     /va„.&a.   Wl  

0.9614 

0.9872 

Mercer.  NJ 

Mara"-vo^    vV 

8520     Tucson.  V  

0.9104 

0.9377 

896C     v^es■  Pa:- 

Pir^a.  AZ 

BeaC'-BcK-a  ^n'icx' 

8560     Tulsa.  OK     

0.8520 

C  896  • 

i. 

1.0288 

1.0196 

Creek,  OK 

pai"-  Beach,  FL 

Osage,  OK 

90'X     -  Wheeling.  WV- 

Rogers,  OK 

Oh    West  Virginia 

Tulsa,  OK 

Hospitals) 

0  7938 

0  8537 

Wagoner  OK 

Betmon'    OR 

8600    Tuscakxjsa,  Al 

0.7706 

:  8366 

Marshal:    Wv 

Tuscaloosa,  AL 

.Jhio    A^ 

8640      Tyler    TX         

0.8792 

0.9156 

900C'     ■  vVhee;,'>Q   WV- 

Smith.  TX 

0'-    :'y)K  -^osarai'- 

0.8576 

0.9001 

8680     ?Utica-Rome. 

Bei'^oT    ">►- 

NY    

08640 

0904^ 

Mar<ihAli    WV 

Herkimer,  NY 

:>iic  vv\ 

Oneida,  NY 

904C     Wichr-a,  KS 

0.8990 

0.9297 

87'20     Vallejo-FairfieiO" 

Butie'    kS 

Napa,  CA 

•  3458 

•  22bt 

'-a've.    KS 

Napa  CA 

Seogwio.   KS 

Solano,  CA 

93.ac     Wic^da  Falls,  TX 

0.7864 

08483 

S735     Ventura,  CA  

1.0764 

1.0517 

•-  '^:i^e-    '  > 

Ventura,  CA 

Wichita,  :x                   1 

25«»  4  i 


ti'(ici,(i    Kryistt 
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Table  4B.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas— Contin- 
ued 


UftMn 
(Conatltufit  oounti— ) 


9140    'WOkamsport. 

PA 

Lyoooimg,  PA 
9160    Wllrmog^oo-^4«w- 

af1<.  OE-MD    

N«w  Castt«,  DE 

C«cil.  MD 
9200     Wrtmington,  NC 

N«w  H«nov«r.  NO 

BnjnswicK.  NC 
9260     ^Yakim*.  WA   .... 

YaKima,  WA 
9270    Yoto.  CA  -.. 

Yoto,  CA 
9280     Yo»K  PA  

YofK,  PA 
9320     YoiiogsJowo- 

Warreo.  OH    

Cotumbiana.  OH 

Mahonmg.  OH 

TfumtXJtI.  OH 
9340    Yuba  Crty.  CA  ... 

Suttw.  CA 

Yuba.  CA 
9360    Yuma.  AZ  

Yuma.  AZ 


Wage 
tndax 


0.8615 

1.1966 

0.9427 

1.0677 
1.070e 
0.9509 

0.9897 

1.0967 
1.0143 


GAF 


09029 

1  1309 

0.9604 

10392 
1  0476 
0.9661 

09029 

1.0646 
1.0096 


'  Larga  Urban  Araa 

>Hoapilait   gaoorapMcaffy    located   m 
araa  are  assio>ad  the  sutewtde  rural 
index  tor  FY  1999. 


the 
wage 


Table  4B.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas 


Nonurban  araa 


Alabama     ....... 

Alaska  

Anzorv  .. — . 

Ailutftsas 

CaMomia   ....... 

Colorado 

Corw>ecticul  

Dataware , 

Florida  ., 

Georgia  ... — 
Hawaii  .«.•••..».< 
lda^o  ............ 

lIUrxM  ...... 

Indiana  .......... 

Iowa ..... 

Kansas 

KentucKy  ..... 
Louisiana  ...... 

Maine  — .. 

Maryland 

Massachusetts 

Michigan   

Minnesota 

Mississippi 

Mtssoun   , 

Montana    

Nebraska   , 

Nevada      ......... 


Wage 


0.7365 

12S34 

0.8062 

0.7274 

0.9976 

0.8464 

1.2175 

0.8600 

0.8047 

07933 

1.1011 

0.8648 

0.7066 

0.8429 

0.7846 

0.7334 

0.7902 

0.7517 

08538 

0.8627 

1.0017 

0.8988 

0.8666 

0.7350 

0.7510 

0.8645 

0.7683 

09267 


GAF 


^4onurt>an  are 


New  Hampehire 
s*"*  eraey'  ... 
N">ft  Mexico  — — 

•^*»vw    ■    '^^        ...... 

•*•.•<•.■  .d-''j<ina  . 
North  Dakota  ... 

Oh» _ 

Oklahoma ~ 

Oregon  

Pannsytvan«  ... 

Puerto  RW)  

Rhode  latand*  . 
South  Carolina 
South  Dakota  . 
T( 

Texas 
Uli^  . 


Index 


TaBlE:  4C  — Wage  Index  and  Cap- 
ital GtOGRAPHic  Adjustment 
Factor  (GAF)  for  hospitals 
That    Are    Reclassifieo— Contirv 


GAF 


08125 
1  1673 
08643 
08042 
0.9984 
0.8914 
1  1443 
09012 
09266 
08534 
10682 
08981 
08572 
0.8696 
08469 
08067 

0  8511 
08225 
08974 
09038 

1  0619 
09296 
09065 
08106 
08219 
09061 
08349 
09492 


Virginia 

Washington  — 

Wesi  Virgwua  .... 

Wkscortsm 

WyomMig  


1.0324 

0.7927 

0.8640 
0.8162 
0.7471 
0.8676 
0.7207 
0.9067 
0.8615 
0.4083 

ain  10 

0.7564 
0.7483 
0.7404 
0.8861 
0.9480 
0.7800 
1.0677 
0.7938 
0.8667 
0.8763 


1.0221 

08529 
09O47 
0.8702 
0.8190 
0.9001 
0  7991 
09971 
09029 
0.5415 

08664 
08260 
0.8199 
08140 
0.9196 
09647 
08502 
1  0392 
0  853/ 
08988 
09136 


AN  counties  wrthm  the  State  are  classified 
as  urban 

Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified 


Area 


Abilene.  TX  — ~ 

Atoany.  GA — 

Attxiquerque.  NM  

Alexandna.  LA 

AJtentown-Bethlehem- 
Easton.  PA 

AmariSo.  TX  

ArKhorage.  AK — 

AshevlSe,  NC 

Atlanta.  GA 

Augusta-Atften,  QA-SC 

BaltirTHxe,  MD    

Barnstable-Yarmouth. 
MA  

Baton  Rouge.  LA  

Bentor  Hartxx.  Ml  

Bergerv Passaic,  NJ  .... 

BiMvigs.  MT   

Bmghamton.  NY  . — 

Birmingham.  AL  — 

B«marck.  ND  

Bo«e  City.  ID  

Boston-Worcester  Law- 
rence-Lowell-Brock- 
ton. MA-NH  

Brazona.  TX  

Bryan-CoNege  Station. 
TX  

Butlalo-Niagara  Fais. 

NY    „ 

Burlington.  VT  ™ 

Caguas.  PR 


Wage 
irxJex 


0.8061 
0.7933 
0.8813 
0.8696 

1.0219 
08483 
13068 
0.9016 
1.0024 
0.9309 
0.9760 

1.4646 
0.8940 
0.8988 
1  1845 
0.9220 
0.8989 
0.9150 
0.7838 
0.9267 


GAF 


1.0885 
0.8895 

10598 
09229 

0.7962 

0.8555 

0.9592 
0.9612 
0.4445 

0.9719 
0.9733 
0.5739 

Area 


Cantoo-Massillon.  OH  ... 

Casper   vV~'        

Champaign  Urbana,  IL  .. 
Chariest  oo- North 

Char»esior    SC  

Chariest  or   WV 
Chartotle-Gastonia  Rocx 

Hill,  NC-st;   

Chartonesville.  VA 

Chattarxxjga   TN-GA  ... 

Chicago   'L  

Cir>annati    jk-kv-in 
ClarVsvilie- Hopi^jnsviHe 

C»e  veiano-  Lorairv  ttyna , 

OH  — 

CoKjrnbia.  MO  

DalufTiOus   GA-AL  

ColurritXJS    OH    

Corpus  Chnsti,  TX    


0864? 
08534 
0.9171 
0.9017 

1  0l4y 
08935 
1  2024 
0.9315 
1.0016 
0.9621 
09835 

1  2966 

09261 
09295 
1.1229 
0  9459 
0.9296 
09410 
08464 
0.9492 


Wage 

index 


Dallas   'X  .„ 

Danville    VA   

Davenpon  Molne  Roc* 

isianC    lA-k 
Dayicx>  SpririgheK;,  OH 

Denver    CO       

Des  Mcxnes   lA  

DuluTh  Superior.  Mfst-WI 
Duichess  C/Ounty,  NY  ... 

Elkhan  Cjoshen    iN   

Eugene  Spf»ngtieia.  OR 
Evansviiie  Henderson. 

IN-KV  

F.irgoMoorheaC    ND- 

MN  I  Minnesota  HOS- 


Df'at  

P  ar go-Moortveac    ND- 

MN  :S>OUtti  Dakota 

•tciso'tai)       

►  ayerevilie.  NC 

Flagstati,  A2-UT 

Flint.  Ml   

Fort  Collins- Loveland. 

CO  

Ft  Lauderdale.  FL  

Fort  Pieree-Port  St. 

Luae.  FL  

Fort  Smrth,  AR-OK  

Fort  Walton  Beach,  FL  . 
Forth  Worth- Ar1ir>gton. 

TX  

Gadsden,  Al  

Gainesville,  FL  

GoWsooro.  NC  

Grand  Fortts.  ND-MN  .. 

Grand  JutkJkxi.  CO  

Grand  Rapids-Muske- 

gon-HollanG.  Mi 

Great  FaHs,  MT  

Greeley.  CO  

Green  Bav   Wl  

Greenville,  NC     

Greensnlle-  SpartanOurg- 

Afxlerson,  SC  

Hamsbug-Lebanon- 

Cariisie    PA 


0.8896 
0.9227 
0.8844 

0.6931 
08819 

0.9568 
0.9803 
0.8865 
1.0507 

0  9465 

08204 

0.9970 
0.9331 
0.8573 
0.9929 
0.8112 
09149 
08779 


0  8496 

09670 

1  0532 

0  8576 

1  0133 

09860 

0.9168 

1.1141 

0.8505 

08665 

0  7906 
0  8460 

0  9602 

1  1106 

1.0383 
10534 

0.9847 
07582 

0  8694 

09192 
0.8854 
0.9542 

0  8366 
0.8996 
0.9110 

09908 
09362 
0  9663 
0.9323 
0.8844 

0.9318 

0.9572 


GAF 


09229 

0  9464 
0  9193 

0  9255 

09175 

0  9702 

0  9866 
09222 

1  0344 

0  963C 

0  8732 

0  9979 
0  9537 
08999 
0  9961 
0  8665 
0  9409 
0  9147 

0  8944 

0  9773 

1  0361 
09001 
1  0091 
09904 

0  9422 

1  0768 

0-895C1 


0  9O65 


08513 

08918 

0  9726 

1  0745 

1  .326  • 

"  0363 

0  9895 

0  8273 

09086 

0  9439 

0  9200 

09684 

08850 

0  9301 

Q9382 

0  9937 

,  0.9559 

09768 

0  9531 

09193 

09528 


0.9705 
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Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified — Contin- 
ued 


Harriord,  CT  

Hattiesburg.  MS  

Hickory -Morganton- 

LerxMr,  NC  

Honolulu,  HI  

Houston,  TX  „ 

Huntington- Ashland, 

WV-KY-OH  

Huntsville.  AL  

Indianapolis.  IN  , 

Iowa  Crty,  lA  , 

Jackson.  MS  , 

Jackson,  TN , 

Jacksonville,  FL  

Johnson  City-Kingsport- 

Bnstol,  TN-VA 

Joriesboro.  AR  .... 

Joplin,  MO 
Kalamazoo-Battlecreek, 

Ml    

Kansas  Crty,  KS-MO  ... 

KnoxviMe,  TN  

Lafayette,  LA  

Lansing-East  Lansing, 

Ml    

Las  Cnjces,  NM  

Las  Vegas,  NV-AZ  

Lexington.  KY  

Lma,  OH  .. 

LirK»ln,  NE 

Lrttte  Rock-North  Little 

Rock,  AR   

Los  Angeles-Long 

Beach.  CA  

Louisville,  KY-IN 

Macon,  GA  

Madison,  Wl  

Manstiekj,  OH  

Memphis.  TN-AFt-MS  . 

Merced,  CA    

Milwaukee- Waukesha, 

Wl   

Minneapolis-SL  Paul, 

MN-WI  

Modesto,  CA  

Monroe,  LA   

Montgomery,  AL 

Myrtle  Beach,  SC  

Nashville.  TN  

New  Haven-Bridgeport- 

Stamkxd-Waterbury- 

Danbury,  CT     ,   

New  LofxJorvNorwich, 

CT    „ 

New  Orleans,  LA 

New  York,  NY  

Newark,  NJ  

Newtxjrgh,  NY-PA  

Oakland,  CA 

Odessa-MKtend,  TX  

Oklahoma  City,  OK  

Omaha,  NE-IA 

Orange  County,  CA  

Orlando,  FL  

Peona-Pekin,  IL    

Philadelphia,  PA-NJ  


Wage 
index 


1.1152 
0.73S9 

0.8687 
1.1628 
1.0017 

0.9353 
0.8269 
0.9901 
0.9441 
0.8279 
0.8632 
0.8915 

0.8847 
0.7643 

07710 

1.1713 
0.9672 
0.8569 
0.8363 

1  0025 
0.9045 
1.1349 
0.8579 
0.8715 
0.8900 

0.8598 

12124 
0.9212 
0.8886 
1.0103 
0.8606 
0.8423 
1  0304 


0.9289 

1  0956 

1.0406 

0.8148 

0.7919 

0.8162 

0.9336 

12175 

1.1738 

0.9397 

1.4537 

1.0899 

1.1356 

1.5309 

07773 

0.8764 

0.9938 

1.1153 

0.9933 

0.8157 

1.1427 

GAF 


1  0775 

08106 

09081 
1  1088 

1  0012 

09552 
08780 
09932 
09614 
08787 
0  9O42 
0  9244 

0  9195 
08319 
08369 

1  1144 
0.9774 

0  8996 
0.8848 

1  0017 
09336 
1  0905 
0.9004 
09101 
09233 

09017 

1  1410 
09453 
09223 
1  0070 
09023 
0.8891 
1.0207 

0  9507 

1  0645 
1.0276 
0  8691 
0.8523 
0.8702 
0  9540 


1  1443 

1  1160 
0.9583 
1.2920 
1  0607 
1  0910 
1.3386 
0.8415 
0.9136 
0.9958 
1.0776 
0.9954 
0  8698 
1.0957 


Table  4C.— Wage  Index  and  Cap- 
ital GEOGRAPHIC  ADJUSTMEN' 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified — Contin- 
ued 


T 


Area 


Pittsburgh,  PA       

Pocatelto,  iD  (Idaho 

Hosprtal)   

Pocatello,  ID  (Wyoming 

Hospitals) 

Portland.  ME  .„ 

Portland-Vancouver, 

OR-WA       

Provo-Orem,  UT 
Raleigh  -  Durham-Chapel 

Hill,  NC  

Rapid  Crty.  SO  

Reno,  NV  _ 

Rochester,  MN  „ 

Rocklord,  IL 

Sacramento,  CA    

Seiginow-Bay  Crty-Mid- 

tano.  Ml 

St  Ckxjd,  MN  

St  Louis,  MO-IL  

Salt  Lake  Crty-Ogden. 

UT  _ 

San  Diego,  CA 

Santa  Fe,  NM  . 

Santa  Rosa,  CA  

Seattte-Betlevue-Everett. 

Sharon,  PA 

Sherman-Denison,  TX  .. 

Sioux  Crty.  lA-NE  

Sioux  Falls,  SO    

South  Bend,  IN  

Spokane,  WA  

SphngfieW,  IL  

Spnngfield,  MO  

State  College,  PA  

Syracuse,  NY  

Tallahassee,  FL  

Tampa-St  Petersburg- 

Clean»rater,  FL  

Texarkana,  AR-Tex- 

arkana,  TX  „ 

Topeka.  KS 

Tucson,  AZ 

Tulsa,  OK  

Tuscakjosa,  AL  

Tyler.  TX   

VaMe)0-Fair1iek)-Napa, 

CA 

Victoria,  TX  

Washington,  DC-MD- 

VA-WV  

Waterloo-Cedar  Fails,  lA 

Wausau,  Wl  

Wichita,  KS  „ 

Wichita  Falls,  TX 

Rural  Alabama  

Rural  WirKMS  

Rural  Louisiana  

Rural  Massachusetts  ,... 

Rural  Michigan  

Rural  Minnesota 

Rural  Missouri  .. 

Rural  Nevada  „ 

Rural  New  Mexico 

Rural  Oregon  


Wage 
index 


iAF 


09740 

0  876C 

0  8763 
0.9S37 

1.1274 

0  9910 

0  9909 

0  8277 

1  0169 
1  1797 
0.8703 
1  1952 

0  9567 
09667 
0.9063 

0.9458 
12388 
0.9414 

1  3003 

1  1634 
0.8835 

0  8061 
08530 
08885 
09939 

1  0819 
0.8793 
0.8151 
0.8845 
0.9410 
0.8566 

0.9179 

0.7538 
0.9667 
0.9104 
0.8418 
07706 
0.8792 

1.3458 
0.8451 

1  0863 

0,8402 
0.9501 
0.8853 
0.7695 
07385 
0.7985 
0.7517 
1.0481 
0.8988 
0.8665 
0.7510 
0.8855 
0.7927 
0.9957 


0  9136 

0  9681 

1  0856 
0  9938 

0  9938 

0  8786 

1  0115 
1  1198 
09093 
1.1299 

0  9701 
0  977^ 
0  9348 

0  9626 

1  1579 

0  9595 

1.1970 

1  1092 
0  9187 
0  8628 
0  8968 

0  9222 
09958 

1  0554 
09157 
0  8694 
09194 

0  9592 
08994 

C9430 

0,8240 
0.9771 
0.9377 
08888 
08366 
09156 

'2255 

08911 

1  0583 
08876 

0 
0 
0 
0 
0 


AB.E  40  —Wage  Index  and  Cap- 
'al  Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified— Contin- 
ued 


0  9821     Rural  Washington 
Rural  Wyoming  ... 

0  9 '  33 


Wage 
irxlex 


1.0577 
0.8763 


GAF 


1.0382 
0.9135 


19656 
19200 
18357 

8125 

18572 

08225 

1  0327 
09295 
09066 
0.8219 
09201 
0.8529 
0.9971 


TabcE  4D— Average  Hourly  Wage 
For  Urban  Areas 


Uftia"  a'ea 


Ac>iier>e   TX   _ 

Aguadilia   pR  

Axron    Oh   

Albany   GA 

AitMny  Schenectady-Troy.  NY  .... 

AltXjOuergue    NM   

Aiexanoria   ^7^  

Aiientown-Bethier.e-^.-Easton,  PA 

Attoona   PA  , 

Ananltc    TX  

Anchorage   AK 

Ann  Artxx.  Ml  

Annistoh,  AL  , 

Appteton-Oshkosh-Neena^.  Wl  ..., 

Arecibo   Pf-  „. 

Ashevilie   NC  .„....._....„„,m™....„., 

Athens   G*    _.„..„„_.. . 

Atlanta  o*  

Atlantic -Cape  Mav.  NJ „ 

Augusta  Aiker    Ga   sC  

Austin-Sar  Maroo4,  IX 

Bakerstieio   CA  

Baltimore  MD  ..„ 

Bangof   ME  

Barnstable  ''armour^i  MA  ....... 

Baton  Rouge   w>  

Beaumont  P'on  Artttur,  TX  

BellmglTam    WA     _.„.. 

Benton  Hartx>'   Ml  „ 

Bergen  Passaic  NJ  „ 

Billings   MT  _ 

Bitoxi-Gurtpor'.  Pascagouta,  MS  .... 

Birigharntori   N*  

Birmnghan   AL  ... ..... 

Bismarck   NO  

Bkxxnington  IN  

Bkx>mington-Nor"-ia:   ii.  

Boise  Cir>-   iD  

Boston- w  orcest  er -i_awTence-Loi»- 

eft-Brockton    MA-NH 

Boulder-Lor»gmonl,  CO 

Brazona,  Tx  „ 

Bremerton,  VvA  

BrownsviUe-Hartingen  .Sar   BanAo, 

Bryan-Coliege  Stator    TX 

Buf1ak)-Niagara  f  alts   NV 

Burlington   VT  

Caguas   PR  

Ganton-Massmon,  OH 

Casper  W'v     . 

Cedar  Rapids  I*    .....,>>.. 

ChamoaigrvOrtJana,  M.  

Chahestoo -North  Charleston,  SO 
Chariesion.  wv 


Average 
hourly 
wage 


16  4503 
98326 
20.5582 
16.6839 
17.3615 
18.1579 
17.7146 
21.0540 
19.3623 
174756 
26  6324 
22.9259 
17.9684 
18.3354 
10.1277 
18.5756 
18.0203 
20.6523 
23.3952 
19.1799 
16.8088 
18  4123 
20.1069 
16.5207 
322329 
18.4192 
17.8430 
23.6418 
17.7241 
251292 
18.9960 
17.0628 
18.7564 
18.8514 
16.5132 
18.6271 
18.3900 
19.0323 

20.8550 
18.3273 
22  9686 

17.0823 
16.3818 
19.7621 
19,7504 
9.1371 
18.3270 
18.0774 
18.3134 
18.1242 
18.4008 
18.6306 


iiilti 


M 
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Table  4D.— Average  hourlv  Wage 
For  Upban  Aheas — Continued 


Urban  area 


NC- 


Average 
hourly 
wage 


Chark>ne-Gastonia-Rock  HM 

SC  

Chartoftesville.  VA  

Chattanooga,  Tt4-GA  

Cheyenne.  WY 

Chicago.  IL 

ChKX>-Para<Jise.  CA  _ 

CWiannati.  QK-KY-IN  

CterKsviKe-HopKinsville.  TN-KY  ... 

Cleveland-Lorain-Elyria,  OH  

Cokxado  Spnngs,  CO  

ColumtHa.  MO 

Columbia,  SC „ 

Coiun>bus,  GA-AL  » 

CoJumbus.  OH  _ 

Corpus  Q)risti,  TX  

Cumberland,  MD-VW 

OaMas.  TX  

DanviUe.  VA  

Davenport-Motine-Rodc        Island 
lA-IL    

Dayton-Spfmgfield,  OH 

Oaytona  Beacti,  FL 

Decatur,  AL 

Decatur,  IL  

Denver.  CO „ — 

Des  Mo«nes,  lA  » . — 

Detroit.  Ml  _ 

Dothan.  AL - 

Dover,  DE  - 

Dubuque.  lA  

DuKrttvSupenor,  MN-W1 

Dutchess  County,  NY  

Eau  Claire,  Wl  

El  Paso,  TX 

E»<hart-Goshen.  IN  - 

Eknira,  NY  

Emd,  OK  

Ene,  PA  

Eugene- Springfield,  OR  

Evansville,  Henderson,  l^4-KY  .... 

Fargo-^kxxtiead.  ND-MH  

Fayetteville.  NC     

Fayetteville-Sprtngdale- Rogers. 
AR 

Ragstafl.  A2-UT ^.... 

Flint,  Ml    

FlorerKe.  AL  

Florence,  SC   

Fort  Collins-Loveland,  CO 

Fort  Lauderdale,  FL  

Fort  Myers-Cape  Coral.  Fl 

Fort  Pierce-Port  St.  Luae.  FL 

Fort  Smith.  AFMDK  

Fort  Walton  Beach.  FL  

Fori  Wayne,  IN    „. 

Fort  Worth-Arlmgton,  TX 

Fresno,  CA _„„ — „. 

Gadsden.  AL 

Gainesville,  FL  

Galveston- Texas  C«y.  TX 

Gary,  IN  „.. 

Glens  Fans,  NY „ „.... 

Goldsboro,  NC  

Grand  Forta,  NO-WN 

Grand  JurKrtion,  CO 

Grarvj  Raptds-MuskegorvHollarx). 

Ml   

Great  Falls,  MT 


19.7132 
21  3425 
18.7967 
19.2719 
21.6476 
21  0787 
19.5020 
166908 
20  5422 
195098 
199392 
19.3016 
176626 

20  4569 
166221 
173219 
189048 
187936 

175045 
199239 
18.9775 
17.1061 
18.7703 
21.6067 
17.5041 
21.8417 
16.1254 
19.4527 
17.0643 
20.7877 

21  5269 
18.0385 
184982 
18.7060 
17  5584 
165863 
192498 
232566 
175235 
154103 
174302 

178965 
197008 
22.6823 
15.9479 
172402 
21  3936 
20.3768 
185790 
199753 
15.8375 
178996 
183283 
188266 
21  6143 
18.2411 
196396 
196738 
195496 
17  6404 
17.5612 
18.4172 
170997 

20.6411 
184336 


Urban  area 


Greetey,  CO 

Green  Bay,  Wl  

Greensboro- Winston-Salem-High 

Point.  NC  ~ 

Greenville.  NC  

Greenville-  Spartanburg- Anderson , 

SC  

Hagerstown,  MO 

Hamilton-MiddMoMffi.  OH  

Hamsburg-LebarxjfvCarlisle,  PA  .. 

Hartford,  CT  „ _ 

Hattiesburg,  MS _ 

Hidtory-Morganton-Lenotr,  NC  

Honolulu.  HI  

Hourr«.  LA 

Houston,  TX  

Huntington-Ashland,  WV-KY-OH 

Huntsville,  AL  v 

Irxliar^apolts,  IN — »..-^.., 

Iowa  City,  lA  

Jackson,  Ml 

Jackson.  MS  ~ 

Jackson,  TN  ..- 

Jacksonville.  FL  

Jacksonville,  NC  

Jamestown,  NY 

Janesvi«e-Betoit,  Wl 

Jersey  City,  NJ  _. 

Johnson        City-Kir>gsport-Br1stai 

TN-VA  

Johnstown.  PA  „ 

Jonesboro,  AR  

Joplin.  MO  

Kalama^oo-Battlecreek.  Ml 

Kankakee,  IL 

Kansas  City,  KS-MO 

Kenosha,  Wl  — . 

KHIeen- Temple,  TX ~... 

Knoxville.  TN  

Kokomo.  IN  _ 

La  Crosse,  WM^N  

Lafayette.  LA 

Lafayette.  IN  

Lake  Charles.  LA  

Lakeland-Winter  Haven,  FL 

Lancaster.  PA  

Lansir>g-East  Lansing.  Ml 

Laredo,  TX  

Las  Cruces,  NM  

Las  Vegas,  NV-A2  

Lawrence.  KS  

Lawton.  OK  

LewistorvAuburn,  ME  

Lexington,  KY  

Lima,  OH  ..„ 

Lirx»ln.  NE  

Little  Rock-North  Little  Rock,  AR  .. 

Longview-Marshall.  TX  

Los  Angeles-Long  Beach.  CA  

Louisville,  KY-4N 

Lubbock,  TX -... 

Lynchburg,  VA  — 

Macon,  GA 

Madison,  Wl  

Mansfield,  OH  

Mayaguez,  PR  

McAllen-Edinburg-Mission,  TX  

Medlord- Ashland.  OR  

Melbourne- Trtusville-Palm  Bay,  FL 


Average 
hourly 
wage 


20.3075 
19.0230 

194045 
18.6140 

19.1991 
21.1564 
19.1458 
19.7220 
22.8114 
15.0868 
184430 

23  9579 
170314 
20.6380 
20  0441 
17  3657 
20  3998 
19.6992 
19.1645 
17.0541 

17  7862 

18  36^4 
15699t 
15.9060 
18.8060 
23.4307 

18.2276 

17  8659 
153904 
16.3448 

24  7428 
18.9037 
199286 
189676 
20.9746 
176557 
19.2639 
18.5196 
17.1506 
18.3693 
159437 
185691 

19  8739 
20.8707 
15.2064 
184298 
23  3827 
17  9827 
180698 
19.0090 
17.6767 
183062 
18.7127 
176667 
17.6848 
24.9118 
189791 
17.4301 
17.8831 
18.7672 
20.8156 
17.7321 

8.9825 
17.5983 
20.8288 
19.1394 


Urban  area 


Memphis,  TN-AR-MS  

MeroBd.  CA — 

Miami,  FL  

Middlesex-Somerset-Huntp'Oo^ 

NJ  

MifwauKee  Waukesha,  Wi     

Minneapolis- SL  Paul,  MN-WI 

MoOile    AL  

Modesto,  CA  _ 

Monmouth-Ocean.  NJ 

Morwoe   LA    

Montgof-iery   AL  

Muncie.  IN   ~... 

Myrtle  Beach,  SC  ..„ 

Naples  ft  - 

Nashville,  TN  

Nassau- SuHolk.  NV 

New    Haven  BnOgeport-Stamtord- 

WatertHjry-Oanbury,  CT  

New  Lonoon  Norwich,  CT  

New  Orleans.  ^A   „ 

New  vorV.  NY  

Newarv    NiJ    

Newtx^rgh    NY -PA 

N.jrtok  Vi'Qinia       Beacr>- Newport 

News   VA-NC   

Oakland.  CA  

Ocala.  FL  ..._ 

Odessa-Midland,  TX 

Oklahoma  Crty,  OK 

Otv"ip,a    vN  A  „ 

Cr-^aha   NL    lA  ...; 

Orange  County,  CA  ~. 

Orlando.  FL  - 

OvensDoro.  KY ~ 

Pana'na  City   FL  

Parnefsourg  Manerta,  WV-OH  

Pensacoia.  Fl  ~ 

Peona-PeKin.  IL  

Ptiilaoeipriia.  PA-NJ  ~ 

Ptx>enix  Mesa,  AZ  — ~..... 

Pme  Bluff,  AR  

Pittsburgh,  PA 

Pittsfietd.  MA 

Pocatelto.  ID  

Ponce   PR     

PortlanO.  ME  

Portland-Vancouver,  OR-WA 

Provtdence-Warvirtck,  Rl  

Provo-Orem,  UT  „ 

Pueblo.  CO  

Punta  Gorda,  FL 

Racine.  Wl  

Raleigh-Durham-Chapel  Hill,  NC  . 

Rapid  City.  SD  -. 

Reading,  PA „ 

Redding,  CA  

Reno,  NV  

Richland-Kennewick-Pasco,  WA  . 

Richnnond-Petersburg.  VA  

Riverside-San  Bernardino,  CA  .... 

Roarx)ke.  VA _~ 

Rochester,  MN „. 

Rochester.  NY  

Rockford,  IL  

Rocky  Mount.  NC  ~ 

Sacramento,  CA  

Sagmaw-Bay  Crty-Midland.  Ml  .... 

St  Cloud.  MN  „ 


Average 
hourly 
wage 


17.3550 
20  8449 

20  7248 

23 1938 
19  5106 

22  5733 
16.3627 

21  4409 
23.2510 
17  0762 
16  2493 
19  5689 
16  4379 
21  02S3 
19  2358 

28  5558 

24  7905 
24  1351 
193612 

29  9516 
24  1961 

23  128' 

169674 
3'  09'8 

19  0159 
160153 
180573 
239108 

20  4749 
23  1127 
20  4664 

16  1460 

17  6753 
16  7267 
169466 
16  7415 
235434 
20  1062 
16  4882 
20  3893 

22  4781 
180491 

9  7656 
196358 

23  2280 
22.4328 
20.4158 
18.1010 
18.5303 

18  9689 
20  4162 
17,0546 
19.1241 
24.7586 
20.9521 
21.3732 
19.0728 
21.3055 
17.6802 
24.3054 
19.9396 
17.9308 
18.5969 
246188 
197109 
199167 
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Table  4D.— Average  Hourly  Wage 
For  Urban  Areas — Continued 


Urt>an  area 


St.  Joseph.  MO 

St   Louis,  MO-IL 

Salem.  OR  

Salinas.  CA    .„„„.„... 

Salt  Lake  Crty-Ogden.  UT  

San  Ar>gek),  TX  „. 

San  Antonio,  TX  „ _ 

San  Diego,  CA 

San  Francisco,  CA 

San  Jose,  CA „.„ „„. 

San  Juarv-Bayamon.  PR  

San  Luis  Ot>«spo-Atascaoero-Paso 

Robles.  CA   

Santa       Barbara-Santa       Mana- 

Lompoc.  CA      

Santa  Cruz-Watsonville.  CA 

Santa  Fe,  NM  

Santa  Rosa,  CA 

Sarasota-Bradenton,  FL  

Savanr«h.  GA    

Screinton-Wilkes     Barre-Hazleton, 

PA  

Seattle-Beflevue-Everen,  WA  

oharon,  ka  ..^•...•••.■.«..m..« 

Sheboygan, Wl  

Sherman-Denison,  TX  

Shreveport-Bossier  Crty,  LA  _ 

Soux  City.  lA-NE  

S*oux  Falls,  SD  

South  Bend.  IN  

Spoicane.  WA  

SpnngfieW.  IL  ....„ 

Spnngfiekj,  MO  

SpnngfteW.  MA  

State  College,  PA  

Steubenville-Weirton,  OH-WV  

Stockton-Lodi.  CA 

Sumter,  SC  

Syracuse.  NY 

Tacorr^.  WA  

Tallahassee,  FL  

Tampa-St    Petersburg-Oeanvater. 

FL      

Terre  Haute,  IN  

Texarkar«.  AR-Texarkana,  TX  

Toledo,  OH  


Average 
hourly 
wage 


20  5465 
18.6721 
20.5776 
31.4614 
19.4515 
15.4776 
15.9648 
25.4297 
28.9991 
28.6758 
9.3148 

22  3026 

23  1439 
29.0487 
19.6247 
28.2324 

19.7119 
180808 

175663 
23.9527 
184366 
170899 
169538 
19.4408 
17.5754 
18.5187 
20,4772 
227055 
18.1176 

16  7941 
22,7477 
19.6319 

17  4636 
22  9869 
168850 
19,3881 
21.5661 
175545 

18  7444 
18  6722 
14,8193 
20  8756 


Table  4D.— Average  Hourlv  Wage 
For  Urban  Areas — Continued 


Urt>an  area 


Topeka.  KS 
Trenton.  NJ 
Tucson,  AZ 

Tulsa.  OK  

Tuscakxjsa,  AL  _ 

Tyler,  TX   

Utica-Rome,  NY  

Vallejo-FairfiekJ-Napa,  CA  

Ventura,  CA  

Victona,  TX  

Vineiand-Milvine-Brldgeton.  NJ  .... 

Visato-Tulare-Portervitte,  CA 

Waco,  TX  

Washington,  DC-MCV-VA-VW  

WaterkJO-Cedar  Falls,  lA  „. 

Wausau.  Wl 

West  Palm  Beach-Boca  Flaton.  FL 

Wheeling,  OH-WV  ....„ 

Wchita,  KS  

Wichita  Fans,  TX „ 

WiMtamsport.  PA  

WilmingtorvNewark,  DE-MD  . ... 

Wilmington,  NC  

Yakima,  WA 

Yok3.  GA :. „ 

York,  PA 

Youngstown-Wan-en,  OH 

Yuba  City,  C A  

Yuma,  AZ 


Average 

hourly 
wage 


20  3862 

21  4255 

16  7676 

17  5538 
16  8762 

18  1141 
17.2786 
27.9551 

22  7487 
174131 
21.5611 
20.9493 
16.5376 
22  3812 
16.5347 
20.2214 
21  2686 
16846C 
18.5231 
16.202C 
17S306 
24  6591 

19  4232 
21  4371 
22.0607 
19.5923 
20.3921 
22.5761 
20.8877 


Table  4E. — Average  Hourly  Wage 
FOR  Rural  Areas 


Nonurban  area 


Average 

hourly 
wage 


Alabama  __ „ 

15  1489 

Alaska  

26  8250 

Anzona 

16  6528 

Arkansas  

14  9880 

California  

20  5534 

Cokyado  

17  4187 

Connecticut „ 

25  0854 

Delaware  

17  6976 

Table  4E  —Average  Hourly  Wage 
FOR  Rural  Areas — iCo^t  nj^c 


Nonurban  ares 


Ftorxia  

Georgia  ..„„„„.. 

Hawaii    ...._, 

Idaho      

llltnois      

irxnana    .... 

tows        ..._......, 

Kar^sas  ...„_..„ 

Kentucky  „_ 

LOuistaru  __.. 

Maine     

Maryland  „. 

Massachusetts  .. 

Michigan  

Minnesota ™ 

Mississippi 

MiSSOun  

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey  '  

New  Mexico  

New  Vorv 

Nortti  Caroliaa  _. 

Non^  Dakota 

Ohio       ..... 

OklatxiTTa „. 

Oregon 

Pennsylvania  

F^jerto  R»cc    

R^KiOe  isiaoc '  .. 
South  Carolina  „ 
South  DaKota  ..„ 
""ennessee 

:Jtah  

Vernon-  

Virginia     , 

Washington 

West  Virginia 

Wiscasnsin 

Wyoming  


A.-e'a^j*: 
wagt 


18.4340 
16.3451 
22.6872 
17.6124 
16.4317 
17.3669 
16.1668 
15.1110 
16.2801 
15.4622 
17.5014 
17.7750 
22.4920 
18.5026 
17.8522 
151615 
15.4743 
17.8114 
15.8291 
19.0933 
212716 

16.3322 
17.8012 
16.8177 
15.3032 
17.6680 
14.8488 
20.5009 
17.7499 
6.4134 

"Ve'Tbes 

15.5861 
15.4188 
15.2542 
18.2372 
19.5600 
16.2563 
21  7931 
16.3543 
17.6306 
18.0650 


■  Ail  counties  within  the  Sate  a**  dassffiec 
as  urban 


Table  4F.— Puerto  Rico  Wage  Index  and  Capital  Geogaphic  Adjustment  Factop  (GAP) 


Aim 


Wage 

rtoex 


gaf 


Wage 

inoei 
Recta  ss 
fxjspitais 


GAr- 
Pieaass. 
hospitals 


Aguaditla.  PR  

Areabo,  PR  „.. 

Caguas.  PR  

Mayaguez,  PR  ...._.. 

Ponce.  PR  

San  Juan-Bayamon. 
Rural  Puerto  Rco    . 


PR 


1  0534 
1.0850 
0.9812 
09624 

1  0462 
09980 

09014 


•>  0363 
1.0575 
0.9871 
0.9741 

1.0314 
0  9986 

0  9314 


0.9871 


^Ifi-IR 


Frcit' 


r.ii    K<"L;istrf 
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Table  5— UST  of  Diagnosis  Related  Groups  (ORGS).  Relative  Weighting  Factors.  Geometric  and  Arithmetic 

Mean  Length  of  Stay 


1  

01 

SURG 

2  

01 

SURG 

3  

01 

SURG 

4   

01 

SURG 

5  

01 

SURG 

8  

01 

SURG 

7  

01 

SURG 

8  

01 

SURG 

9  

01 

MEO 

10  

01 

MED 

11   

01 

MED 

12  

01 

MED 

13  

01 

MED 

14   

01 

MED 

15  

01 

MEO 

16  

01 

MED 

17  

01 

MED 

18  

01 

MED 

19  

01 

MED 

20  

01 

MED 

21  

01 

MED 

22  

01 

MED 

23  

01 

MED 

24  

01 

MED 

25  

01 

MED 

26  

01 

MED 

27  

01 

MED 

28  

01 

MED 

29  

01 

MED 

30  

01 

MED 

31    ... 

01 

MED 

32 

01 

MED 

33  

01 

MED 

34  

01 

MED 

36  

01 

MED 

36  

02 

SURG 

37  

02 

SURG 

38  

02 

SURG 

30  

02 

SURG 

40  

02 

SURG 

41  

02 

SURG 

42  

02 

SURG 

43  

02 

MEO 

44  

02 

MED 

45  

02 

MED 

4C  ■•*■• 

02 

MED 

47  

02 

MED 

48  

02 

MEO 

49  

03 

SURG 

50  

03 

SURG 

51   

03 

SURG 

52  

03 

SURG 

53  

03 

SURG 

54  

03 

SURG 

56  

03 

SURG 

5v  ■•■*. 

03 

SURG 

67  

03 

SURG 

58  

03 

SURG 

50  

03 

SURG 

60  

03 

SURG 

61  

03 

SURG 

62  

03 

SURG 

63  

03 

SURG 

64  

03 

MED 

65  

03 

MED 

66  

03 

MEO 

67  

03 

MED 

wO    ■••«• 

03 

MEO 

Relative 


CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA 

CRANIOTOMY  FOR  TRAUMA  AGE  >17  „.. - 

•CRANIOTOMY  AGE  0-17  - 

SPINAL  PROCEDURES  

EXTRACRANIAL  VASCULAR  PROCEDURES  .- 

CARPAL  TUNNEL  RELEASE   ~ - 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CO  

PERIPH  &  CRANIAL  NERVE  4  OTHER  NERV  SYST  PROC  W/O  CC  .. 

SPINAL  DISORDERS  4  INJURIES   

NERVOUS  SYSTEM  NEOPLASMS  W  CC - - - 

NERVOUS  SYSTEM  NEOPLASMS  W/O  CC  

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS  

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA  _ 

SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA  

TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OCCLUSIONS  .... 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC 

CRANIAL  4  PERIPHERAL  NERVE  DISORDERS  W  CC  

CRANIAL  4  PERIPHERAL  NERVE  DISORDERS  W/O  CC  ~. 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS  

VIRAL  MENINGITIS   

HYPERTENSIVE  ENCEPHALOPATHY  „ - 

NONTRAUMATIC  STUPOR  4  COMA  - 

SEIZURE  4  HEADACHE  AGE  >17  W  CC 

SEIZURE  4  HEADACHE  AGE  >17  W/O  CC - 

SEIZURE  4  HEADACHE  AGE  0-17  - 

TRAUMATIC  STUPOR  4  COMA,  COMA  >1  MR  

TRAUMATIC  STUPOR  4  COMA.  COMA  <1  HR  AGE  >17  W  CC  

TRAUMATIC  STUPOR  4  COMA.  COMA  <1  HR  AGE  >17  W/O  CC 

•TRAUMATIC  STUPOR  4  COMA.  COMA  <1  HR  AGE  0-17  

CONCUSSION  AGE  >17  W  CC _ 

CONCUSSION  AGE  >17  W/O  CC  

•CONCUSSION  AGE  0-17  - 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC  

RETINAL  PROCEDURES  

ORBITAL  PROCEDURES  - 

PRIMARY  IRIS  PROCEDURES  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY  _ 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17 -. 

•EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17  

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA.  IRIS  4  LENS  

HYPHEMA  • 

ACUTE  MAJOR  EYE  INFECTIONS - 

NEUROLOGICAL  EYE  DISORDERS  - 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC  ~ 

•OTHER  DISORDERS  OF  THE  EYE  AGE  0-17   

MAJOR  HEAD  4  NECK  PROCEDURES  

SIALOADENECTOMY  

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 

CLEFT  LIP  4  PALATE  REPAIR  

SINUS  4  MASTOID  PROCEDURES  AGE  >17  

•SINUS  4  MASTOID  PROCEDURES  AGE  0-17  

MISCELLANEOUS  EAR.  NOSE.  MOUTH  4  THROAT  PROCEDURES  .... 

RHINOPLASTY  

T4A    PROC.    EXCEPT    TONSILLECTOMY    4X)R    ADENOIDECTOMY 
ONLY.  AGE  >17 

•T4A    PROC.    EXCEPT    TONSILLECTOMY    4/OR    ADENOIDECTOMY 
ONLY,  AGE  0-17 

TONSILLECTOMY  4/OR  ADENOIDECTOMY  ONLY.  AGE  >17 

•TONSILLECTOMY  4/OR  ADENOIDECTOMY  ONLY.  AGE  0-17  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17  

•MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  „ 

OTHER  EAR.  NOSE.  MOUTH  4  THROAT  OR.  PROCEDURES 

EAR.  NOSE.  MOUTH  4  THROAT  MALIGNANCY   

DYSEQUILIBRIUM  

EPISTAXIS   

EPIGLOTTITIS 

OTITIS  MEDIA  4  URI  AGE  >17  W  CC 


Geometric 
mean  LOS 


3.0645 
3.1009 
1.9573 
23259 
1  4845 
.7763 
2.3911 
1.2891 
1.2867 
1.2113 
.8233 
.9034 
.7792 
1.1973 
.7327 
1.0715 
6166 
9285 
6463 
2.6134 
1  4785 
8964 
7776 
.9579 
.5905 
.6950 
1.3017 
1.1699 
.6370 
.3310 
.8039 
.5138 
2080 
1.0067 
.5915 
.6873 
.9614 
.4876 
5686 
.7937 
.3369 
.6034 
.4370 
.6100 
.6822 
.7548 
4618 
.2969 
1.7597 
.8288 
.8590 
9567 
1.1402 
.4812 
8886 
.9008 
.9381 

.2732 

.6750 

.2061 

1.1456 

2946 

1.3248 

1.2201 

.5173 

.5418 

.8230 

.6733 


Arithmetic 
mean  LOS 


6.8 
7.5 
12.7 
5.1 
2.7 
2.1 
6.8 
22 
4.8 
5.1 
3.1 
48 

4  4 
49 

3.1 

4.5 

2.7 

43 

3.0 

7.9 

5.1 

36 

3.2 

3.8 

2.7 

2.4 

3.4 

4.3 

2.7 

2.0 

3.2 

22 

1.6 

4.1 

2.7 

1.3 

2.5 

1.9 

1.5 

2.1 

1.6 

1.6 

2.7 

4.2 

2.8 

3.6 

2.5 

2.9 

3.7 

1.6 

1.8 

2.0 

2.3 

3.2 

2.0 

2.1 

2.6 

1.5 

^A 

1.5 
2.6 
1.3 
3.0 
4.4 
2.4 
2.6 
3.0 
3.4 


9.6 

10.1 

12.7 
7.7 
3.6 
3.0 

10.1 
3.2 
6.6 
7.0 
4.2 
6.7 
55 
6.4 
3.9 
5.9 
3.4 
5.6 
3.8 

10.5 
6.8 
4.7 
4.3 
5.1 
3.4 
3.1 
5.3 
6.0 
3.6 
2.0 
4.4 
3.0 
1.6 
5.5 
3.6 
1.5 
3.7 
2.6 
2.0 
3.2 
1.6 
2.1 
3.4 
5.1 
3.5 
4.7 
3.3 
2.9 
5.0 
2.0 
2.8 
2.8 
3.7 
3.2 
3.0 
2.8 
3.7 

1.5 

2.4 
1.5 
4.5 
1.3 
4.4 
6.8 
3.0 
3.3 
3.8 
4.2 
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Table  5— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors.  Geometric  and  Arithmetic 

Mean  Length  of  Stay — Continued 


69  . 

70  . 

71  . 

72  . 

73  . 

74  . 

75  . 
78  . 
77 

78  . 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

86  . 
88  . 

87  . 

88  . 
80  . 

00  . 

01  . 

02  . 

03  . 

04  . 
06  . 

06  . 

07  . 

08  . 
99 
100 
101 
102 
103 
104 

106 

106 
107 
108 
109 
110 
111 
112 
113 

114 

115 

116 


03 
03 
03 
03 
03 


MED 
MED 
MED 
MED 
MED 


03  j  MED 


04 

SURG 

04 

SURG 

04 

SURG 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

04 

MED 

05 

SURG 

06 

SURG 

06 

06 
05 
05 
05 
05 
05 
05 
05 

06 
05 


SURG 

SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 

SURG 
SURG 


05     SURG 


117  ... 

05 

SURG 

118  ... 

05 

SURG 

119 

05 

SURG 

120 

05 

SURG 

121 

05 

MED 

122 

05 

MED 

123 

05 

MED 

124  ... 

05 

MED 

125  ... 

05 

MED 

126  ... 

06 

MED 

127  ... 

05 

MED 

128 

06 

MED 

129 

05 

MED 

130 

06 

MED 

131    ... 

06 

MED 

OTITIS  MEDIA  4  URI  AGE  >17  W/O  CC  

OTITIS  MEDIA  4  URI  AGE  0-17  

LARYNGOTRACHEITIS  

NASAL  TRAUMA  4  DEFORMITY  

OTHER  EAR,  NOSE,  MOUTH  4  THROAT  DIAGNOSES  AGE  >17 

•OTHER  EAR,  NOSE,  MOUTH  4  THROAT  DIAGNOSES  AGE  0-17 

MAJOR  CHEST  PROCEDURES   

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC  

OTHER  RESP  SYSTEM  OR   PROCEDURES  W/O  CC   

PULMONARY  EMBOLISM  

RESPIRATORY  INFECTIONS  4  INFLAMMAT(ONS  AGE  >17  W  OC 

RESPIRATORY  INFECTIONS  4  INFLAMMATIONS  AGE  >17  W/O  CC  ... 

•RESPIRATORY  INFECTIONS  4  INFLAMMATIONS  AGE  0-^7       

RESPIRATORY  NEOPLASMS  

MAJOR  CHEST  TRAUMA  W  CC 

MAJOR  CHEST  TRAUMA  W/O  CC  

PLEURAL  EFFUSION  W  CC   ^ 

PLEURAL  EFFUSION  W/O  CC   

PULMONARY  EDEMA  4  RESPIRATORY  FAILURE  

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE 

SIMPLE  PNEUMONIA  4  PLEURISY  AGE  >17  W  CC  

SIMPLE  PNEUMONIA  4  PLEURISY  AGE  >17  W/Q  CC 

SIMPLE  PNEUMONIA  4  PLEURISY  AGE  0-17  

INTERSTITIAL  LUNG  DISEASE  W  CC  

INTERSTITIAL  LUNG  DISEASE  W/O  CC  

PNEUMOTHORAX  W  CC 

PNEUMOTHORAX  W/O  CC   

BRONCHITIS  4  ASTHMA  AGE  >17  W  CC  .... 

BRONCHITIS  4  ASTHMA  AGE  >17  W/O  CC    

BRONCHITIS  4  ASTHMA  AGE  0-17   

RESPIRATORY  SIGNS  4  SYMPTOMS  W  CC   

RESPIRATORY  SIGNS  4  SYMPTOMS  W/O  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC  

HEART  TRANSPLANT  

CARDIAC   VALVE   4   OTH   MAJ   CARDKDTHORACiC   PROC   W   CARD 

CATH 
CARDIAC  VALVE  4  OTH  MAJ  CARDIOTHORACIC  PROC  W'C  CARD 
CATH 

CORONARY  BYPASS  WITH  PTCA   _ 

CORONARY  BYPASS  W  CARDIAC  CATH  ....„ 

OTHER  CARDIOTHORACIC  PROCEDURES 

CORONARY  BYPASS  W/O  CARDIAC  CATH  

MAJOR  CARDK3VASCULAR  PROCEDURES  W  CC  

MAJOR  CARDIOVASCULAR  PROCEDURES  W/Q  OC    

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES  „ 

AMPUTATION    FOR    CIRC    SYSTEM    DISORDERS    EXCEPT    UPPER 

LIMB  4  TOE 
UPPER  LIMB  4  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 
PERM  PACE  IMPLNT  W  AMI.  HRT  FAIL  OR  SHOCK  OR  AiCD  LEAD 

OR  GEN  PROC 
OTH   PERM  CARDIAC  PACEMAKER   IMPLANT  OR   PTCA   W   CORO- 
NARY ART  STENT 
CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT   

VEIN  LIGATION  4  STRIPPING   

OTHER  CIRCULATORY  SYSTEM  OR   PROCEDURES  

CIRCULATORY  DISORDERS  W  AMI  4  MAJOR  COMP  DISCH  ALIVE    .. 
CIRCULATORY  DISORDERS  W  AMI  W/O  MAJOR  COMP  DISCH  ALIVE 

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED   

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COM- 
PLEX DIAG. 
CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD  CATH  W'O  COM- 
PLEX DIAG 

ACUTE  4  SUBACUTE  ENDOCARDITIS  _... 

HEART  FAILURE  4  SHOCK  

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST,  UNEXPLAINED   

PERIPHERAL  VASCULAR  DISORDERS  W  CC  

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC  


wetgTits 


.5076 
.3860 
.7063 
41534 

.7507 
.3347 

3  "85 
2.6860 
1.1560 
1.4068 
1.6331 

.0177 
1.5180 
1.3628 

.0608 

.5041 
1.2361 

6843 
1.3672 

1.0866 
•0009 
.7210 

1.2047 
.7722 

1.1004 
.6080 
.7017 
.5042 
.8021 
.8730 
.5156 
.8304 
.5402 
16.8723 

75756 

5.7011 

"  :v4oo 

5  4891 

5  9612 

6  06^0 

4  ■'4^9 

2.2188 
1J062 
2.7407 


Geometric 
mean  LOS 


2.7 
2.1 
3.2 
2^ 
3.3 
2.1 
8.1 
8.4 
3.4 
63 
6.7 
4.7 
6.1 
5.3 
4.4 
2.7 
5.1 
3.0 

4.4 
5.2 
3J 
3.3 
5.1 
3.5 
4.9 
3.1 
4.0 
3.2 
3.6 
2.3 
1.7 
3.3 
2.2 
30.4 
9.9 

7.9 

9.2 
9.5 
8.6 
7.0 
7.4 
5.1 
2.8 
9.8 


Arithmetic 
mean  LOS 


1.5023 

6.0 

84 

3.5631 

6.4 

6.8 

2.4811 

3i) 

45 

1.2368 

2.7 

4.0 

1.5711 

2.0 

2.9 

15960 

35 

5.4 

1J668 

4J 

85 

1.6354 

5.7 

7.0 

1.1200 

3.6 

4.4 

1.4874 

2.7 

4.4 

1.3700 

3.5 

4.5 

1.0130 

25 

2.9 

25820 

8.7 

12.7 

1.0143 

4.3 

5.5 

.7671 

5J 

6.0 

1  0878 

1.8 

3.0 

9435 

4.9 

6.0 

6C'7 

3J 

4.7 

3.3 
2.5 
4.0 
3.8 
4.4 
2.1 
105 
11.3 
4.9 
7.4 
8.4 
5.9 
6.1 
75 
5.6 
3J3 
6.7 
3.9 
6.4 
5.4 
6.3 
4.5 
4.0 
6.4 
4.4 
6.5 
3.9 
4.9 
3.8 
4.9 
3.0 
2.1 
4.4 
2.8 
48.1 
12.5 

9.7 

10.9 

10.7 

11.3 

8.0 

9.7 

5.9 

3.9 

13.0 


2'^R'>n 


I    IMtlT'.i^ 
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Table  5— List  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors 

Mean  Length  of  Stay— Continued 


Geometric  and  Arithmetic 


132  ... 

05 

MED 

133  ... 

06 

MED 

134   ... 

05 

MED 

135  ... 

05 

MED 

136  ... 

05 

MED 

137  ... 

05 

MED 

138  ... 

05 

MED 

139  ... 

05 

MED 

140  ... 

06 

MED 

141    ... 

05 

MED 

142  ... 

05 

MED 

143  ... 

06 

MED 

144   ... 

05 

MED 

145   ... 

05 

MED 

146   ... 

06 

SURG 

147   ... 

06 

SURG 

148  ... 

06 

SURG 

149  ... 

06 

SURG 

150  ... 

06 

SURG 

151   ... 

06 

SURG 

152  ... 

06 

SURG 

153  ... 

06 

SURG 

154  ... 

06 

SURG 

155  ... 

06 

SURG 

156  ... 

06 

SURG 

157  ... 

06 

SURG 

168  ... 

06 

SURG 

159    . 

06 

SURG 

160  ... 

06 

SURG 

161   ... 

06 

SURG 

162  ... 

06 

SURG 

163  ... 

06 

SURG 

164  ... 

06 

SURG 

165  ... 

06 

SURG 

166  .. 

06 

SURG 

167  ... 

06 

SURG 

166  ... 

03 

SURG 

169    .. 

03 

SURG 

170  ... 

06 

SURG 

171    ... 

06 

SURG 

172  .. 

06 

MED 

173  ... 

06 

MED 

174  ... 

06 

MED 

175  ... 

06 

MED 

176  ... 

06 

MED 

177    . 

06 

MED 

178    .. 

06 

MED 

179  ... 

06 

MED 

180  ... 

06 

MED 

181   ... 

06 

MED 

182  ... 

06 

MED 

183  ... 

06 

MED 

184  ... 

06 

MED 

186  ... 

03 

MED 

186  ... 

03 

MED 

187  ... 

03 

MED 

188  ... 

06 

MED 

189  ... 

06 

MED 

190  ... 

06 

MED 

191  ... 

07 

SURG 

192  ... 

07 

SURG 

ATHEROSCLEROSIS  W  CC  

ATHEROSCLEROSIS  W/O  CC 

HYPERTENSION  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W  CC  ... 
CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/O  CC 

•CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/O  CC  

ANGINA  PECTORIS 

SYNCOPE  &  COLLAPSE  W  CC — — 

SYNCOPE  &  COLLAPSE  W/O  CC 

CHEST  PAIN  - 

OTHER  CIRCULATORY  SYSTEM  D(AQN06ES  W  CC 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC  

RECTAL  RESECTION  W  CC  • ~- 

RECTAL  RESECTION  W/O  CC  - 

MAJOR  SMALL  4  LARGE  BOWEL  PROCEDURES  W  CC 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  

PERITONEAL  ADHESKXYSIS  W  CC  

PERITONEAL  ADHESKXYSIS  W/O  CC  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC 

STOMACH.  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W 

CC 
STOMACH.  ESOPHAGEAL  &  DUODENAL  PROCEDURFS  t.GE  >17  W/ 

OCC 
•STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  .. 

ANAL  &  STOMAL  PROCEDURES  W  CC   

ANAL  &  STOMAL  PROCEDURES  W/O  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORA;.  AGE  >17  W 

CC 
HERNIA  PROCEDURES  EXCEPT  INGUINAl   &  PFMORAl  AGE  >17  W/ 

OCC 

INGUINAL  *  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC   

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC 

•HERNIA  PROCEDURES  AGE  0-17   

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O  CC  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/O  CC  

MOUTH  PROCEDURES  W  CC  _ 

MOUTH  PROCEDURES  W/O  CC 
OTHER  DIGESTIVE  SYSTEM  OR 
OTHER  DIGESTIVE  SYSTEM  O.R 

DIGESTIVE  Mv     /.ANCY  W  CC  - 

DIGESTIVE  MA^.^.NANCY  W/O  CC  - 

G.I.  HEMORRHAGE  W  CC  - 

G.I.  HEMORRHAGE  W/O  CC  

COMPLICATED  PEPTIC  ULCER   ~ ~ 

UNCOMPLICATED  PEPTIC  ULCER  W  CC  

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC  .- 

INFLAMMATORY  BOWEL  DISEASE  

G  I   OBSTRUCTION  W  CC  « 

G.I  OBSTRUCTION  W/O  CC  

ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17 

WCC. 
ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17 

W/O  CC. 
ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17 
DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS. 

AGE  >17 
•DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS. 

AGE  0-17. 

DENTAL  EXTRACTIONS  &  RESTORATIONS  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC  ._ — 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17  

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W  CC  ~ 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/O  CC  


Relative 
weights 


PROCEDURES  W  CC  .... 
PROCEDURES  W/O  CC 


.6711 

5562 

5836 

8519 

5766 

8168 

.8012 

.4981 

5973 

7029 

5316 

5265 

1.1123 

.6305 

2.7210 

1  5887 

3  4239 

1  5698 

2  7465 
1.2832 
1  9427 
1  1905 
4.1849 

1.3570 

.8412 
1.2071 

.6434 
1.2873 

.7413 


Geometric 

mean  LOS 


Anthmetic 
mean  lOS 


2.5 

20 
27 
33 
2.4 
33 
3.1 
2.1 
24 
30 
2.2 
18 
3.8 
2.2 
9.0 
6  1 

10.3 
6.3 
89 
4.8 
7.0 
5.1 

10.3 

3.6 

6.0 
3.9 
2.1 
3.7 

2.2 


1 .0742 

2.9 

4.1 

6129 

1.7 

2.0 

8700 

2.1 

2.1 

2  3206 

7.3 

8.5 

1.2301 

4.3 

5.0 

1  4518 

4.0 

51 

.8548 

2.4 

28 

1.1593 

3.1 

46 

.7155 

1.9 

25 

2.8008 

7.9 

11.3 

1.1668 

3.6 

4.8 

1.3152 

5.2 

7.1 

.7316 

2.8 

40 

9946 

40 

4  9 

5306 

2.5 

3.0 

1.1068 

4.3 

5.5 

S646 

3.7 

4.6 

6J44 

2.7 

3.2 

1.1084 

5.0 

64 

.9184 

4.2 

54 

.5254 

2.9 

3  5 

.7709 

3.4 

4  4 

.5594 

2.4 

3.0 

.5224 

2.5 

3.2 

.8303 

3.3 

4.5 

.3207 

2.9 

2.9 

.7415 

',3.0 

4.0 

1.0758 

4.1 

56 

.5600 

2.4 

3.2 

.7636 

3.8 

5.3 

4.4088 

10.8 

14.6 

1.7111 

5.4 

6.7 

3.2 
2.5 
3.5 
4.4 
3.0 
3.3 
4.1 
2.6 
3.0 
3.9 
2.8 
2.3 
5.3 
2.9 

10.3 
6.7 

12.3 
6.9 

10.9 
5.9 
8.3 
5.6 

13.4 

4.7 

60 
5  4 
26 
5.0 

2.7 
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Table  5.— Ust  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Fac 

Mean  Length  of  Stay — Continued 


'ons  Geometric  and  Arithmetic 


193 
194 

195 

196 
197 
198 

199 
200 

201 
202 

203 
204 
206 
206 
207 
208 
209 

210 
211 

212 
213 

214 
215 

216 

217 

218 

219 

220 

221 
222 
223 

224 

225 
226 
227 
228 

229 

230 

231 

232 
233 
234 
235 
236 
237 
238 
239 


07     SURG 


07 


07 


SURG 


SURG 

07  SURG 
07  '  SURG 
07  :  SURG 


07 
07 


SURG 
SURG 


07  i  SURG 
07  I  MED 
07  I  MED 
07  I  MED 
07  ;  MED 
07  i  MED 
07  :  MED 

07  MED 

08  SURG 


08 
08 


SURG 
SURG 


08  i  SURG 
08     SURG 

08  SURG 
08  I  SURG 
08     SURG 


08 

08 


SURG 
SURG 


08     SURG 


08 


08 


SURG 


SURG 
08  I  SURG 
08  I  SURG 

08     SURG 

08  SURG 
08  SURG 
08  '  SURG 
08     SURG 

08  SURG 
08     SURG 

08  ;  SURG 

08  SURG 

08  SURG 

08  SURG 

08  MED 

08  '  MED 

08  MED 

08  MED 

08  MED 


240   ... 

08 

MED 

241    ... 

08 

MED 

242  ... 

08 

MED 

243  ... 

08 

MED 

244  ... 

08 

MED 

biliary    TRACT    PRQC    EXCEPT    ONLY    CHQLECVST    W    OR    W/O 

CDE.  WCC 
BILIARY    TRACT    PROG    EXCEPT    ONLY    ChOlECvS'    A    OR    WO 
CD  E  W/O  CC 

CHOLECYSTECTOMY  W  CD  E   W  CC    

CHOLECYSTECTOMY  W  CD  E   W/O  CC   „ 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  WO  C  D  E  W  CC 
CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  CDE    W/O 

CC 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 
HEPATOBILIARY     DIAGNOSTIC     PROCEDURE     POP     NON-MALIG- 
NANCY 

j  OTHER  HEPATOBILIARY  OR  PANCREAS  O  R    PROCEDURES    

!  CIRRHOSIS  &  ALCOHOLIC  HEPATITIS    _. 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 

I  DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA  W  CC 

DISORDERS  OF  LIVER  EXCEPT  MALIG.  CIRR   ALC  HEPA  W/O  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC  

DISORDERS  OF  THE  BILIARY  TRACT  WO  CC     

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LoiwER 

EXTREMITY 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O 
CC 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17  

AMPUTATION  FOR  MUSCULOSKElE'^AL  SYSTEM  &  CONN  TISSUE 
DISORDERS 

NO  LONGER  VALID  ^„„ _       _ 

NO  LONGER  VALID  '."  .. ' 

BIOPSIES   OF   MUSCULOSKELETAL   SYSTEM   &   CONNECTIVE  T\S^ 

SUE 
WND   DEBRID   &   SKN   GRFT    EXCEPT   HAND. FOR   MUSCSKELET  & 

CONN  TISS  DIS 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  hiP    PQOT   FEMUR  AGE 

>17  W  CC 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE 

>17  W'O  CC 
•LOWER    EXTREM   &   HUMER    PROC    EXCEPT    HIP,   FOOT,   FEMUR 
AGE  0-17 

NO  LONGER  VALID     

NO  LONGER  VALID      ".""." 

MAJOR  SHOULDER/ELBOW  PROC,  OB  OTHER  UPPER  EXTRBilfn' 

PROC  W  CC 
SHOULDER.    ELBOW    OR    FOREARM    PRCC     EXC    M/UOR    JOINT 
PROC,  W,'0  CC 

POOT  PROCEDURES   

SOFT  TISSUE  PROCEDURES  W  CC ~'~ 

SOFT  TISSUE  PROCEDURES  W'O  CC     

MAJOR  THUMB  OR  JOINT  PROC.  OR  OTH  HAND  OR  WRIST  PROC 
WCC 

HAND  OR  WRIST  PROC.  EXCEPT  MA^'OR  JOINT  PROC.  W/O  CC 

LOCAL    EXCISION    &    REMOVAL    OF    INT   FIX    DEVICES   OF    HIP   & 

FEMUR 
LOCAL  EXCISION  &  REMOVAL  OF  !NT  Fix  DEVICES  EXCEPT  HIP  & 
FEMUR 

ARTHROSCOPY   

OTHER  MUSCULOSKELET  SYS  &  CONN  TiSS  O.R.'pf^'w  Cc""*"" 
OTHER  MUSCULOSKELET  SYS  &  CONN  TiSS  O.R.  PROC  W/O  CC    . 

FRACTURES  OF  FEMUR    _ „ 

FRACTURES  OF  HIP  &  PELVIS  

SPRAINS,  STRAINS,  &  DISLOCATIONS  OF  HIP,  PELVIS  &  THIGH 

OSTEOMYELITIS  

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS 
MALIGNANCY, 

CONNECTIVE  TISSUE  DISORDERS  W  CC „ 

CONNECTIVE  TISSUE  DISORDERS  W/O  CC  

SEPTIC  ARTHRITIS    

MEDICAL  BACK  PROBLEMS  „ .....iZ 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC _ 


Relative 
weights 


3.3324 

1  6689 

2  7947 
1 .6378 
2.3864 
1.2024 

23873 

3.2791 

3.5903 
1.3123 
1.2979 
1.2114 
1.2109 

.6932 
1.0711 

.6178 
2.1818 

1.8153 
1.2530 

.8679 
1.6323 

.0000 
.0000 

2.1241 

27825 

1.4630 

.9926 

.5827 

.0000 
.0000 

.9257 

.7876 

1.0120 

1.4076 

.7916 

1.0048 

.7055 
1.1097 

12922 

1.0695 

2.0599 

1.1712 

.7526 

.7260 

.5367 

1.3382 

.9661 

1.2253 
.5875 

1X)391 
.7159 
.7056 


Oeomethc 
mean  LOS 


10.4 

5.8 

8.3 
4.9 
7.1 
4.0 

7.7 
7.4 

10.4 
5.1 
5.1 
4.7 
4.9 
3.1 
4.0 
2.3 
4.9 

6.1 
4.7 

32 
62 

.0 

.0 

7.0 

8.7 

4.2 

2J 

5.3 

.0 

.0 

2.0 

1.7 

3.0 
4.0 
2.1 
2.3 

1.8 
3.1 

3.0 

2.3 
5.4 
2.8 
3.9 
4.1 
2.9 
6.7 
5.0 

5.0 
3.1 
5.2 
3.8 
3J 


Anthmetic 
mean  LOS 


12.5 

6.9 

9J 
5.7 
8.6 
4.6 

10.2 
11.5 

14.4 
6.8 
6.9 
6.1 
6.6 
4.1 
5.2 
2.9 
5.5 

7.1 
5.2 

3.8 
8.4 

.0 

.0 

9.8 

13.0 

5.3 

3.3 

5.3 

.0 

.0 

2.6 

2.1 

4.4 
5.9 
2.7 
3.4 

2.4 
4.5 

4.6 

3.8 
7.7 
3.6 
5.4 
5.3 
3.6 
8.9 
6.4 

6.7 
4.0 
6.8 
4.9 
5.0 


_!">(',"  J 


Y  >•;]<• 


■is). 
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Table  5  — 


UST  OF  Diagnosis  Related  Groups  (ORGS).  Relative  weighting  Factors,  Geometric  and  arithmetic 

Mean  Length  of  Stay— Continued 


245  . 

246  ... 

247  ... 

248 

249  .. 

250  .. 

251  ... 

252  ... 
263 

254 

256  .. 
2Se  .. 

257 
258 
250 

260  . 
261 

262 
263 
264 

265 

266 

267 
268 
269 

270  . 

271  . 

272  . 

273  . 
274 
275 

276  . 

277  . 
278 

279  . 

280  . 

281  . 

282  . 

283  . 

284  . 
28ff  . 

286 

287  . 

288 
289 
290 
291 
282 
293 
2»4 
296 
296 
297 
296 
299 
300 
301 
302 


06 
08 
08 

08 
08 
06 
08 


MED 
MED 
MED 

MED 
MED 
MED 
MED 


08     MED 
08     MED 


06 

08 
08 

00 
09 
09 
09 
09 

09 
09 
09 

09 

09 


MED 

MED 
MED 

SURG 
SURG 
SURG 
SURG 
SURG 

SURG 
SURG 
SURG 

SURG 

SURG 


09 

SURG 

09 

SURG 

09 

SURG 

09 

SURG 

09 

MED 

09 

MED 

00 

MED 

00 

MED 

09 

MED 

09 

MED 

09 

MED 

00 

MED 

09 

MED 

00 

MED 

09 

MED 

09 

MED 

09 

MED 

09 

MED 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

11 

SURG 

Relative 
weights 


BONE  DISEASES  *  SPECIFIC  ARTHROPATHIES  W/0  CC 

NON-SPECIFIC  ARTHROPATHIES   •—-•••; 

SIGNS   &   SYMPTOMS  OF   MUSCULOSKELETAL   SYSTEM   &  CONN 
TISSUE 

TENDONITIS.  MYOSITIS  &  BURSITIS   

AFTERCARE  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 
FX  SPRN  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT  AGE  >17  W  CC 
FX!  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE  >17  W/O 

CC 

•FX  SPRN  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE  0-17  

FX.SPRN.  "sTRN  &  DISL  OF  UPARM.  LOWLEG  EX  FOOT  AGE  >17  W 

CC 
FX.  SPRN.  STRN  &  DISL  OF  UPARM   LOWLEG  EX  FOOT  AGE  >17  W/ 

OCC. 
•FX   SPRN  STRN  &  DtSL  OF  Uf  AHM.  .OWLEG  EX  FOOT  AGE  0-17 
OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DI- 
AGNOSES 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  - — 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  - 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL 
EXCISKDN 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALlGNANCY  

SKIN  GRAFT  SJOR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC 
SKIN  GRAFT  iJOR  DEBRID  FOR  SKN  ULCER  OR  CELLUUTIS  W/O 

CC 
SKIN     GRAFT     4/OR     DEBRID     EXCEPT     FOR     SKIN     ULCER     OR 

CELLULITIS  W  CC 
SKIN    GRAFT     4/OR     DEBRID     EXCEPT     FOR     SKIN    ULCER    OR 
CELLULITIS  W/O  CC 

PERIANAL  &  PILONIDAL  PROCEDURES  

SKIN   SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W  CC  „ 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W/O  GO  

SKIN  ULCERS  

MAJOR  SKIN  DISORDERS  W  CC  

MAJOR  SKIN  DISORDERS  W/O  CC   

MALIGNANT  BREAST  DISORDERS  W  CC  ~.~ 

MALIGNANT  BREAST  DISORDERS  W/O  CC  

NON-MALIGANT  BREAST  DISORDERS 

CELLULITIS  AGE  >17  W  CC  - 

CELLULITIS  AGE  >17  W/O  CC  

CELLULITIS  AGE  0-17  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC  

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  >17  W/O  CC 

•TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  0-17  

MINOR  SKIN  DISORDERS  W  CC  — ~ 

MINOR  SKIN  DISORDERS  W/O  CC  

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE.  NUTRIT.  &  METABOL 
DISORDERS 

ADRENAL  &  PITUITARY  PROCEDURES  - 

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENOOC.  NUTRIT  &  METAB 
DISORDERS 

OR   PROCEDURES  FOR  OBESITY  _ 

PARATHYROID  PROCEDURES - •• 

THYROID  PROCEDURES  - ~ 

THYROGLOSSAL  PROCEDURES  — 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W  CC  

OTHER  ENDOCRINE.  NUTRIT  &  METAB  OR.  PROC  W/O  CC  „ 

DIABETES  AGE  >35  

DIABETES  AGE  0-35  

NUTRITIONAL  ^  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/O  CC  .... 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  (M7 

INBORN  ERRORS  OF  METABOLISM    

ENDOCRINE  DISORDERS  W  CC  ~ - 

ENDOCRINE  DISORDERS  W/O  CC  

KIDNEY  TRANSPLANT  ~ - 


Geometric 
■neap  LOS 


Ant  timet  ic 
mean  lOS 


.4961 
.5662 
.5542 

.7487 
.6514 
.6776 
.4622 

2532 

"88 

.4315 

2947 

.7564 

.9219 
.7237 
.8840 
.6238 
.9138 

.8738 
2.0055 
1.1061 

1.4806 

.8252 

.9378 

1.0673 

1.5778 

.7218 

1.0023 

1  0465 

.6251 

1.1170 

.5288 

.6416 

.8345 

.5561 

.6697 

.6624 

.    4540 

.2563 

.6961 

.4419 

2.0445 

2.2173 
1.8652 

20156 

1  0132 

.9181 

.5752 

2.5779 

1.2954 

.7500 

.7234 

.8511 

5206 

5479 

.8774 

1.0807 

.6023 

3.6251 


2.9 
3.1 
2.6 

3.6 
2.6 
3^ 
2J 

1.8 
3.7 

2.7 

2.9 
3.8 

2.4 
1.9 
2.0 
1.4 
1.7 

29 

8  8 
bA 

42 

2.5 

3.0 
2.3 
5.6 
22 
5.7 
4.9 
36 
i  8 
26 
■.5  6 
4.8 
3.8 
4.3 
3.3 
2.5 
22 
3.6 
2.6 
8.1 

5.5 
8.0 

4.7 
22 
1.9 
1.5 
7.5 
3.9 
3.8 
3.0 
4.1 
2.9 
2.4 
3.9 
4.8 
2.9 
8.6 


3.8 
3.9 
3.5 

4.7 
3.6 
42 
3.0 

1.8 
4.9 

3.4 

2.9 

5.1 

3.0 
2.1 
3.1 
1.5 
22 

42 

11.9 
72 

6.5 

3.4 

4.6 
3.6 
7.9 
32 
72 
6.4 
4.8 
68 
36 
4  6 
5.9 
4.5 
5.0 
4.3 
32 
22 
4.8 
3.3 
11.0 

7.0 
11.3 

59 
i2 
2.5 
1.8 

10.7 
55 
4  9 
4.0 
5.4 
3.7 
3.7 
5.4 
6.3 
3.8 

10.1 
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Table  5.— List  Of  Diagnosis  Related  Groups  (ORGS),  Relative  WEiGHiiNG 

Mean  length  of  Stay — Continued 


PaC^ORS    GEOMETRIC  AND  ARITHMETIC 


303 


304 


306 


1 1     SURG 


SURG 


SURG 


306 

11 

'  SURG 

307 

11 

:  SURG 

308 

11 

!  SURG 

309 

11 

SURG 

310 

I           11 

SURG 

311    ... 

11 

SURG 

312  ... 

11 

SURG 

313   . 

11 

SURG 

314 

11 

SURG 

315  .. 

1           11 

SURG 

316  .. 

1           11 

!  MED 

317   ... 

1           1^ 

1  MED 

318  . 

11 

,  MED 

319 

11 

MED 

320 

1 1 

MED 

321 

11 

i  MED 

322 

11 

MED 

323  . 

11 

MED 

324 

11 

MED 

325 

11 

MED 

326 

1           11 

MED 

327 

1           11 

MED 

328 

n 

1  MED 

329 

11 

j  MED 

330 

11 

1  MED 

331 

11 

1  MED 

332 

11 

MED 

333 

11 

MED 

334 

12 

SURG 

335 

12 

SURG 

336 

12 

SURG 

337 

12 

SURG 

338 

12 

SURG 

339 

12 

SURG 

340  ... 

12 

SURG 

341    ... 

12 

SURG 

342  ... 

12 

SURG 

343  ... 

12 

SURG 

344 

12 

SURG 

345 

12 

SURG 

346 

12 

MED 

347   ... 

12 

MED 

348  .. 

12 

MED 

349 

12 

MED 

350 

12 

MED 

351    ... 

12 

MED 

352  ... 

12 

MED 

353 

13 

SURG 

354 

13 

SURG 

355 

13 

SURG 

356   . 

13 

SURG 

357  ... 

13 

SURG 

358 

13 

SURG 

359  .. 

13 

SURG 

360 

13 

SURG 

361        ' 

13 

SURG 

362  ...  1 

13 

SURG 

KIDNEY     URETER   &   MAJOR   BLADDER    PROCEDURES    FOR    NEO- 
PLASM 
KIDNEY,  URETER  &  MAJOR   BLADDER   PROC   ^OB   MON-NFOP.   W 

CC 
KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  pQb  NtON-NEOPL  W/O 
CC 

PROSTATECTOMY  W  CC  

PROSTATECTOMY  W/O  CC  ....„ 

MINOR  BLADDER  PROCEDURES  W  CC  

MINOR  BLADDER  PROCEDURES  W/O  CC 

TRANSURETHRAL  PROCEDURES  W  CC  

TRANSURETHRAL  PROCEDURES  W/O  CC  

URETHRAL  PROCEDURES,  AGE  >17  W  CC 

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC  

•URETHRAL  PROCEDURES,  AGE  0-17  

OTHER  KIDNEY  &  URINARY  TRACT  OR.  PROCEDURES 

RENAL  FAILURE     _. 

ADMIT  FOR  RENAL  DIALYSIS    „. 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC  

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W,'0  CC  ..„ 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/Q  GC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17   

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY  

URINARY  STONES  W/O  CC    

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W  CC 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  GC 

•KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17  _. 

URETHRAL  STRICTURE  AGE  >17  W  CC  _ _. 

URETHRAL  STRICTURE  AGE  >17  W/O  GC  

•URETHRAL  STRICTURE  AGE  0-17   „ 

OTHER  KIDNEY  4  URINARY  TRACT  DIAGNOSES  AGE  >17  W  CC  

OTHER  KIDNEY  4  URINARY  TRACT  DIAGNOSES  AGE  >17  W/O  CC  .. 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17  

MAJOR  MALE  PELVIC  PROCEDURES  W  GC  

MAJOR  MALE  PELVIC  PROCEDURES  WO  GC  

TRANSURETHRAL  PROSTATECTOMY  W  CC  

TRANSURETHRAL  PROSTATECTOMY  W/O  CC 

TESTES  PROCEDURES,  FOR  MALIGNANCY    

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17  

•TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17 

PENIS  PROCEDURES  

CIRCUMCISION  AGE  >17  ™ 

•CIRCUMCISION  AGE  0-17  „ ....„ 

OTHER  MALE   REPRODUCTIVE  SYSTEM  OR    PROCEDURES  FOR 

MALIGNANCY 
OTHER  MALE  REPRODUCTIVE  SYSTEM  OR    PROC   EXCEPT   FOR 
MALIGNANCY 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM.  Vi  CC „... 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W/O  CC 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC  

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC  

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 

•STERILIZATION,  MALE  

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  

PELVIC    EVISCERATION,    RADICAL    HYSTERECTOMY    &    RADICAL 

VULVECTOMY 
UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL   MALlG  W 

CC. 
UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN^ADNEXAL  MAUG  W/O 

CC. 
FEMALE     REPRODUCTIVE     SYSTEM     RECONSTRUCTIVE     PROCE- 
DURES 
UTERINE   4   ADNEXA   PROC   FOR  OVARIAN  OR   ADNEXAL   MALIG- 
NANCY 

UTERINE  4  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC  

UTERINE  4  ADNEXA  PROC  FOR  NON-MALlGNANCY  WO  CC      

VAGINA.  CERVIX  4  VULVA  PROCEDURES  _ 

LAPAROSCOPY  4  INCISIONAL  TUBAL  INTERRUPTION 

•ENDOSCOPIC  TUBAL  INTERRUPTKDN   


Relative 
weights 


2.6598 
2.3331 

1.1358 

12407 
.6423 

1.5218 
.9101 

1.0630 
.6067 
.9680 
6269 
.4939 

2.0691 

1.3318 
.6104 

1.0073 
.6170 
J675 
.5826 
.5304 
.7679 
.4360 
.6246 
.4152 
.3532 
.7180 
.4911 
.3182 
.9946 
.6236 
.7891 

1.5«96 

12055 
.8873 
.6186 

1.0688 
.9811 
2826 

1.1213 
.8601 
.1536 

1.0395 

.8660 

.9541 
.5764 
.6804 
.4142 
.6931 
2358 
.6279 
1.9243 

1.4969 

.9332 

.7878 

2  4468 

12133 
J676 
.8910 

12140 
J)014 


Geometric 
mean  LOS 


7.5 

6.5 

32 

3.8 

2.0 

4.1 

2.1 

3.0 

1.6 

2.9 

1.8 

2.3 

4.6 

5.0 

2.0 

4.4 

22 

45 

3.4 

3.3 

2.4 

1.6 

3.0 

2.1 

3.1 

2.8 

1.7 

1.6 

42 

2.7 

3.5 

4.4 

3.4 

2.8 

2.0 

32 

2.9 

2.4 

2.1 

2.6 

1.7 

1.8 

2JS 

42 
22 
32 

2.1 
3.6 
1.3 
Z7 
5.6 

4.8 

32 

2.3 

72 

3.7 
2J 
2.6 
2.3 
1.4 


Anttirrtettc 
mean  LOS 


92 

9.0 

3.9 

5.5 
2.4 
6.0 
2.6 
4.3 
2.0 
4.3 
2.4 
2.3 
8.0 
6.9 
2.9 
6.1 
3.0 
5.6 
4.0 
4.1 
32 
1.9 
4.0 
2.7 
3.1 
3.7 
2.3 
1.6 
5.6 
3.6 
5.0 
5.0 
3.7 
3.6 
2.3 
4.8 
42 
2.4 
3.0 
3.5 
1.7 
2.6 

3.6 

5.8 

3.1 
4.3 
2.8 
4.4 
1.3 
3.6 
6.9 

5.8 

3.5 

2J 

9.0 

4.4 

3.0 
32 
3.3 
1.4 


J '(■)'? 


htMit 


Ktiji''''"'' 


\' 


F' 


av 
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Table  5  — Ust  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting 

Mean  Length  of  Stay— Continued 


Factors,  Geometric  and  Arithmetic 


363 

13 

SURG 

364 

13 

SURG 

365    .. 

13 

SURG 

366    . 

13 

MED 

367    .. 

13 

MED 

368 

13 

MED 

369    .. 

13 

MED 

370  ... 

14 

SURG 

371   ... 

14 

SURG 

372    .. 

14 

MED 

373    .. 

14 

MED 

374    .. 

14 

SURG 

375  ... 

14 

SURG 

376  ... 

14 

MED 

377  ... 

14 

SURG 

378  ... 

14 

MED 

379  . . 

14 

MED 

380  ... 

14 

MED 

381   ... 

14 

SURG 

382  ... 

14 

MED 

383  ... 

14 

MED 

384  ... 

14 

MED 

386  ... 

15 

386  ... 

15 

387  ... 

15 

388  ... 

15 

380  ... 

15 

300  ... 

15 

301  ... 

15 

302  ... 

16 

SURG 

303  ... 

16 

SURG 

304  ... 

16 

SURG 

306  ... 

16 

MED 

306  ... 

16 

MED 

307  ... 

16 

MED 

308  ... 

16 

MED 

300  ... 

16 

MED 

400  ... 

17 

SURG 

401   ... 

17 

SURG 

402  ... 

17 

SURG 

403  ... 

17 

MED 

404  ... 

17 

MED 

406  ... 

17 

408  ... 

17 

SURG 

407  ... 

17 

SURG 

408  ... 

17 

SURG 

400  ... 

17 

MED 

410  ... 

17 

MED 

411   ... 

17 

MED 

412  ... 

17 

MED 

413  ... 

17 

MED 

414  ... 

17 

MED 

415  ... 

18 

SURG 

416  ... 

18 

MED 

417  ... 

18 

MED 

418  ... 

18 

MED 

410  ... 

18 

MED 

420  ... 

18 

MED 

421  ... 

18 

MED 

Ralattv* 


DAC   CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY  

D&C  CONIZATION  EXCEPT  FOR  MALIGNANCY  

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR   PROCEDURES 

MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W  CC  

MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC  

INFECTIONS.  FEMALE  REPRODUCTIVE  SYSTEM  

MENSTRUAL    &    OTHER    FEMALE    REPRODUCTIVE    SYSTEM    DIS- 
ORDERS 

CESAREAN  SECTKDN  W  CC  - • 

CESAREAN  SECTION  W/O  CC  v- 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  WAD  COMPLICATING  DIAGNOSES 

VAGINAL  DELIVERY  W  STERILIZATION  A/OR  DAC  

•VAGINAL  DELIVERY  W  OR   PROC  EXCEPT  STERIL  A/OR  DAC  

POSTPARTUM  A  POST  ABORTION  DIAGNOSES  WAO  OR    PROCE- 
DURE. 
POSTPARTUM   A   POST   ABORTION   DiAuN(_>SES   W  O.R     PROCE- 
DURE. 

ECTOPIC  PREGNANCY  — - 

THREATENED  ABORTION 

ABORTION  W/O  DAC  

ABORTION  W  DAC.  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY  .. 

FALSE  LABOR   ■-■■ 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS  ... 
OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS 
•NEONATES.  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE 

FACILITY. 
•EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYNDROME. 

NEONATE 

•PREMATURITY  W  M.V«~~  P^nRt  TMS » - 

•PREMATURITY  A       W     ■    •  '-    B    .MS   

•FULL  TERM  NEONATt  W  MAJOR  ^'^^'  'P^  FM"^     _„ 

NEONATE  W  OTHER  SIGNIFICANT    'M    b^LM  ,  

•NORMAL  NEWBORN  — 

SPLENECTOMY  AGE  >17  

•SPLENECTOMY  AGE  0-17   

OTHER  OR   PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING 

ORGANS 

RED  BLOOD  CELL  DISORDERS  AGE  >17  - 

RED  BLOOD  CELL  DISORDERS  AGE  0-17  .._ 

COAGULATION  DISORDERS  

RETICULOENDOTHELIAL  A  IMMUNITY  DISORDERS  W  CC  

RETICULOENDOTHELIAL  -^    MMi  NITY  DISORDERS  W/O  CC  ....- 

LYMPHOMA  A  LEUKEMIA  A  ma  OR  OR    PROCEDURE   

LYMPHOMA  A  NON-ACUTE  LEUKEMIA  W  OTHER  OR   PROC  W  CC 
LYMPHOMA  A  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W/O 

CC 

LYMPHOMA  A  NON-ACUTE  LEUKEMIA  W  CC  

LYMPHOMA  A  NON-ACUTE  LEUKEMIA  W/O  CC  

•ACUTE  LEUKEMIA  W/O  MAJOR  OR.  PROCEDURE  AGE  0-17  

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR  PROC 

W  CC 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC 

W/O  CC 
MYELOPROLIF    DISORD    OR    POORLY    DIFF    NEOPL    W    OTHER 

O.R.PROC 

RADIOTHERAPY  

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAG- 

NOSIS. 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY  

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W  CC  .... 
OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC 

OR.  PROCEDURE  FOR  INFECTIOUS  A  PARASITIC  DISEASES  

SEPTICEMIA  AGE  >1 7  _ 

SEPTICEMIA  AGE  0-17  •• 

POSTOPERATIVE  A  POST-TRAUMATK)  INFECTIONS 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC 

VIRAL  ILLNESS  AGE  >17   ~ "•- - 


Geometric 
moan  LOS 


.7481 

.7290 

1  7398 

1  1946 
e.666 

1  .:»S3 
.5264 

1.0533 
.7197 
.5679 
3987 

7188 
6S40 
4926 

1  4598 


2.5 
2.6 

46 

48 
22 
50 
2.3 

4.3 
3.2 
2.4 

1.8 
2.1 

44 

24 

34 


Anthmetic 

mean  lOS 


3-3 
3.6 
6.0 
6.9 
2.0 
6.4 
3.1 

5.5 
3.5 
3.2 

2.1 
3.0 

4.4 
2.9 

4.5 


.8441 

22 

2.6 

.4401 

22 

3.6 

4235 

1.7 

2.0 

5583 

1.6 

2.1 

.1917 

1.1 

1.3 

4732 

2.7 

3.7 

3576 

1.9 

2.7 

1  3728 

1.8 

1.8 

4  S26» 

17.9 

17.9 

30918 

13  3 

13.3 

1  8655 

86 

8.6 

1  493C 

47 

4  7 

1  6281 

i2 

60 

1522 

3  1 

3.1 

3.2630 

78 

10.4 

1.3447 

9.1 

9.1 

1  6349 

4.1 

7,1 

8209 

34 

4  7 

2  2655 

55 

186 

1  2544 

4.0 

5.5 

1  2457 

47 

6.0 

6933 

30 

3.7 

2  6552 

6  1 

9.4 

2.5729 

7.7 

11.0 

1.0126 

2.7 

3.9 

1.6817 

5.8 

8.2 

8288 

3  2 

4.5 

1.9065 

4.9 

49 

2.5701 

6.9 

95 

1.1786 

3.4 

4.3 

1  3039 

46 

7.5 

1.0112 

4.3 

5.8 

8403 

2.7 

3.4 

3229 

20 

2.9 

5222 

1.9 

2.3 

1.3511 

5.4 

7.5 

7210 

3.1 

4.2 

35656 

10.5 

14.4 

1  4885 

5.7 

7.4 

1  3566 

4.5 

6.0 

9882 

49 

6.2 

.8779 

4.0 

5.0 

.6351 

3.2 

40 

.6757 

3.1 

4.0 
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TABLE  5.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  an:  ar  '-imltic 

Mean  Length  of  Stay — Continued 


422 

18 

MED 

423 

18 

MED 

424  ... 

19 

SURG 

425  ... 

19 

1  MED 

426 

19 

MED 

427 

19 

MED 

428 

19 

MED 

429 

1           19 

MED 

430     , 

19 

MED 

431    ... 

19 

MED 

432  ... 

19 

MED 

433  ... 

20 

434  ... 

20 

435 

20 

436  ... 

20 

437  ... 

20 

438  .  . 

438  ... 

21 

SURG 

440  ... 

21 

SURG 

441   ... 

21 

SURG 

442  ... 

21 

SURG 

443  ... 

21 

SURG 

444  ... 

21 

MED 

445  .. 

21 

MED 

446  .. 

21 

MED 

447 

21 

MED 

448  ... 

21 

MED 

440  ... 

21 

MED 

460  ... 

21 

MED 

451  ... 

21 

MED 

452  ... 

21 

MED 

453  ... 

21 

MED 

454  ... 

21 

MED 

456  ... 

21 

MED 

456  ... 

457  ... 

458  ... 

SURG 

450  ... 

460  ... 

461   ... 

23 

462  ... 

23 

MED 

463  „. 

23 

MED 

464  _. 

23 

MED 

465  ... 

23 

MED 

466  ... 

23 

MED 

467  ... 

23 

MED 

468  ... 

469  ... 

470  ... 

471    ... 

08 

SURG 

472  ... 

473  ... 

17 

474   ... 

MED 

475  ... 

04 

476  ... 

SURG 
SURG 
SURG 

477  ... 

478  ... 

05 

479  _. 

05 

SURG 

480  ... 

SURG 
SURG 

481    „. 

Reiatfve 
w«»gWs 


i_>ecynetic 
mean  L.QS 


meari  lOS 


VIRAL  ILLNESS  A  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 

OTHER  INFECTIOUS  A  PARASITIC  DISEASES  DIAGNOSES  

OR.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 
ACUTE    ADJUST    REACT    A    DISTURBANCES    OF    PSYCHOSOCIAL 

DYSFUNCTION 

DEPRESSIVE  NEUROSES 

NEUROSES  EXCEPT  DEPRESSIVE  

DISORDERS  OF  PERSONALITY  A  IMPULSE  CONTROL  

ORGANIC  DISTURBANCES  A  MENTAL  RETARDATION 

PSYCHOSES  „ 

CHILDHOOD  MENTAL  DISORDERS  

OTHER  MENTAL  DISORDER  DIAGNOSES  

ALCOHOL/DRLK3  ABUSE  OR  DEPENDENCE,  LEFT  AMA  

ALC/DRU6  ABUSE  OR  DEPEND,  DETOX  OR  OTH  SYMPT  TREAT  W 

CC. 
ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH  SYMPT  TREAT  W 

OCC 
ALC/DRUG  DEPENDENCE  W  REHABILITATION  THERAPY 
ALC/DRUG  DEPENDENCE.  COMBINED  REHAB  A  DETOX  THERAPY  .. 

NO  LONGER  VALID 

SKIN  GRAFTS  FOR  INJURIES   

WOUND  DEBRIDEMENTS  FOR  INJURIES 

HAND  PROCEDURES  FOR  INJURIES  

OTHER  OR  PROCEDURES  FOR  INJURIES  W  CC 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC  . 

TRAUMATK:  INJURY  AGE  >17  W  CC  

traumatic  injury  age  >17  w/o  cc  

•traumatk:  injury  age  0-17  

allergic  reactions  age  >17 

•allergic  reactions  age  0-17 

poisoning  a  toxic  effects  of  drugs  age  >17  w  cc  ..„ 

poisoning  a  toxic  effects  of  drugs  age  >17  w/o  cc 

•poisoning  a  toxic  effects  of  drugs  age  0-17  

complications  of  treatment  w  cc  

complications  of  treatment  w/o  cc  „ 

other  injury,  poisoning  a  toxic  effect  diag  w  cc  

other  injury,  poisoning  a  toxic  effect  diag  w/o  cc  

no  longer  valid 

no  longer  valid _ 

no  longer  valid „ 

no  longer  valid „  . 

no  longer  valid „ 

or.  proc  w  diagnoses  of  other  contact  w  health  serv- 
ICES. 

REHABILITATION   _„ 

SIGNS  A  SYMPTOMS  W  CC  

SIGNS  A  SYMPTOMS  W/O  CC    

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAG- 
NOSIS. 
AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SEGONDARv   D- 

AQNOSIS. 
OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 
EXTENSIVE  OR.   PROCEDURE   UNRELATED   TO   PRINCIPAL   DIAG- 
NOSIS. 

••PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS    

••UNGROUPABLE  

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EX- 
TREMITY. 

NO  LONGER  VALID 

ACUTE  LEUKEMIA  W/O  MAJOR  OR  PROCEDURE  AGE  >17 

NO  LONGER  VALID  ..  .-, 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 
PROSTATIC  OR.   PROCEDURE  UNRELATED  TO  PRINCIPAL   DIAG- 
NOSIS. 
NON-EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  Dt 
AGNOSIS. 

OTHER  VASCULAR  PROCEDURES  W  CC  

OTHER  VASCULAR  PROCEDURES  W/O  CC  

LIVER  TRANSPLANT 

BONE  MARROW  TRANSPLAhfT 


.5729 
1.6011 

23280 

,6791 

.5637 
.5609 

7031 
8721 
.8073 
.7541 
.7006 
.3024 
6998 

4143 


2.6 
54 

0.0 
3.0 

3.5 
3.4 
4.5 
&2 
6.2 
44 
3.4 
24 
34 

34 


3.3 

74 

144 

4.1 

*.& 
44 
72 
7.4 
8.8 
74 
5.2 
3.2 
5.2 

4.4 


6^89 

11.4 

14.1 

-02- 

7.7 

9.2 

CXXX) 

4 

4 

1.5601 

54 

7.7 

1.7078 

5.7 

84 

1  0114 

24 

3.4 

2  2637 

&2 

8.1 

.9271 

24 

3.3 

.7110 

34 

44 

4-90- 

24 

3.4 

2955 

2.4 

2.4 

4936 

14 

24 

•3972 

24 

24 

-848 

2.7 

34 

4333 

14 

2.1 

2625 

2.1 

2.1 

9785 

3.6 

5.0 

4855 

2.2 

24 

84  78 

3.2 

4.7 

4694 

2.0 

2.7 

0000 

4 

4 

0000 

4 

4 

OOOC 

.0 

4 

DOOC 

4 

4 

OOOC 

4 

4 

1   0644 

2.4 

i    4. 

■  3849 

10.1 

124 

e-6^ 

3.3 

4.4 

5006 

24 

3.4 

5238 

14 

2.0 

6193 

24 

4.1 

4944 

24 

4.4 

3  6566 

94 

134 

0000 

4 

.0 

0000 

0 

.0 

33201 

54 

6.1 

0000 

4 

4 

34688 

74 

13.0 

OOOC 

.0 

4 

3  7373 

8.1 

114 

2.225* 

84 

114 

•  7581 

54 

8.2 

2  3334 

5.1 

74 

•'  A22* 

3.0 

34 

10  6455 

19.4 

264 

9  7725 

244 

27.2 

J  ')  t)  >  fl 
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Table  5.— Ust  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factor: 

Mean  Length  of  Stay — Continued 


GtC>MF'^R)C  AND  Arithmetic 


482 
483 
484 
486 

486 
487 
488 

480 

490 
491 

492 

493 
494 
496 
496 
497 
496 
499 
500 
601 

soe 

503 
504 
506 
506 
507 
508 
509 

510 
511 


24 

24 

24 
24 
25 
25 
25 
08 

17 

07 
07 


08 
08 
08 
08 
08 
08 
08 
08 
22 
22 
22 
22 
22 
22 

22 
22 


SURG 
SURG 
SURG 
SURG 

SURG 

MEO 

SURG 

MED 

MED 

SURG 

MED 

SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 


TRACHEOSTOMY  FOR  FACE.  MOUTH  &  NECK  DIAGNOSES  

TRACHEOSTOMY  EXCEPT  FOR  FACE.  MOUTH  &  NECK  DIAGNOSES 

CRANKDTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUK4A  

LIMB  REATTACHMENT.  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIG- 
NIFICANT TR. 

OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRa    ►^a 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA  _ 

HIV  W  EXTENSIVE  OR   PROCEDURE   

HIV  W  MAJOR  RELATED  CONDITION   

HIV  W  OR  W/O  OTHER  RELATED  CONDITION 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER 
EXTREMITY 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAG- 
NOSIS 

LAPAROSCOPIC  CHOLECYSTECTOMY  WAD  C.D.E.  W  CC  

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC  

LUNG  TRANSPLANT  

COMBINED  ANTERIOR/POSTERKDR  SPINAL  FUSKDN  _ 

SPINAL  FUSION  W  CC   

SPINAL  FUSION  W/O  CC  - 

BACK  &  NECK  PROCS  EXCEPT  SPINAL  FUSION  W  CC  - 

BACK  &  NECK  PROCS  EXCEPT  SPINAL  FUSION  W/O  CC  

KNEE  PROC  W  PDX  OF  INFECTION  W  CC  ~ 

KNEE  PROC  W  PDX  OF  INFECTION  W/O  CC  

KNEE  PROCEDURES  W/O  PDX  OF  INFECTION  

EXTENSIVE  3RD  DEGREE  BURN  W  SKIN  GRAFT  ....„ „. 

EXTENSIVE  3RD  DEGREE  BURN  W/O  SKIN  GRAFT  

FULL  THICK  BURN  W  SK  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TR  

FULL  THICK  BURN  W  SK  GRAFT  OR  INHAL  INJ  W/O  CC  OR  SiG  TR 

FULL  THK;K  BURN  W/O  SK  GRAFT  OR  INHAL  INJ  W  CC  OR  SlG  TR 

FULL  THICK  BURN  W/O  SK  GRAFT  OR  INHAL  INJ  W/O  CC  OR  BIG 
TR. 

NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA  „. 

NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA  


Relative        Geomefnc      Anttinetic 
weights        '^ear  lOS     '^ear  lOS 


3  5950 

16.2677 

5.3170 

3.0440 

■1  9S69 
'  'MX 

1./700 

.9720 

1.6670 

4.5197 

1.7952 

.9989 

9.0247 

5.4507 

2.7585 

1.6870 

1.4669 

9709 

2  5459 

1.5548 

1^16 

13.9440 

1.7871 

4.2300 

1.7017 

1.3792 

.7376 

1.1406 
.6001 


100 

33.9 

9.5 

7.7 

8.4 
5.4 
n.9 
6.2 
3.9 
3.1 

11.4 

4.2 
1.9 
13.7 
8.6 
5.0 
29 
■),  g 

2.4 
8.4 
5.5 
3J2 

23.1 
2.3 

12.2 
6.5 
52 
3.3 

4.8 

3.5 


'Medicare  data  have  been  supptemented  by  data  from  19  states  tor  low  volume  DRGs 

••  DRGs  469  and  470  contain  cases  whicJi  cookJ  not  t)0  assigned  to  valid  DRGs 

Note:  Geometric  mean  is  used  only  to  determine  payment  tor  transter  cases 

Note:  Arrthmetic  mean  is  used  only  to  determine  payment  lor  outlier  cases 

Note:  Relative  weights  are  based  on  medicare  patient  data  and  may  not  be  appropnate  to<  ^t'^e'  ^-ents 

Table  6A.— New  Diagnosis  Cooes 


OiagrK>sis 
codes 


Desoiptioo 


337  3      AutofKxnic  dysreflexia 

438  53    Other  paratylic  syndrome,  bilateral 

482  40    Pneumonia  due  to  Staphyloccus,  unspectlied 


482  41 


482.49 


Pneumonia  due  to  Staphytococcus  aureus 


Other  Staphylococcus  pr>eumonia 


518.83     Chronic  respiratory  tailure 


518.84 
519.00 
519.01 
519.02 
519.09 


/^cute  and  chronic  respiratory  

Unspecified  tracheostomy  co(TH>(ication  ... 

Infection  of  tracheostomy 

Mechanical  complication  of  tracheostomy 
Other  tracheostomy  complication  


CC 


MDC 


DRG 


1 

18,19 

1 

12 

4 

79.  80.  81  ' 

5 

121 

15 

387,  389  ■  4.BM  i 

25 

4 

79,  80,  81 

5 

121  ' 

15 

387,  3892 

25 

489» 

4 

79.  80,  81 

5 

121  ' 

15 

387   389^ 

25 

489^ 

4 

87 

4 

87 

22 

506   507 

Pre 

482 

4 

101,  102 

Pre 

482 

4 

101.  102 

Pre 

482 

4 

101,  102 

Pre 

482 

4 

101.  102 

14  6 
9.6 

12.4 
75 

172 
89 
b  4 
3.7 

17.2 

S  6 

17.0 

10.6 

6.3 

35 

50 

2  9 

104 

66 
4.2 

31.6 
5.9 

16.8 
9.0 
7.8 
4.9 

69 
4.8 
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Table  6A.— New  Diagnosis  Codes — Continued 


Diagnosis 
codes 


Description 


MDC 


536  40  ' 
53641 
536  42 
S36.49 
564.81  > 
564  89  ' 
569  62  ! 
659  70  I 

659  71 

659  73 

76381 
763  82 
763.83  i 

753  89 

780.71 

780  79  : 

786.03 

786  04 

786  05  , 

786  06  i 


Unspeafiea  gastrostomy  complication  

Infection  of  gastrostomy  .......™ „... ^..__ 

Mechanical  complicatKXi  of  gastrostomy 

Other  gastrostomy  complication       „. 

Neurogenic  bowel  „ 

Other  functiofwl  disorders  of  intestine 

Mechanical  complication  of  colostomy  and  enterostomy  

Abnormality  in  fetal  hean  rate/rhythm,  unspecified  as  to  episode  of  care 
or  not  applicable 

Abnormality  In  fetal  heart  rate/rhy1^m,  delivered,  with  or  wrttxwi  mention 
of  antepartum  corxJition 

Abnormality  m  fetal  heart  rate/rhythm  antepartum  corxJition  of  complica- 
tion 

Abnormality  in  fetal  heart  rate  or  rhythm  before  the  onset  ol  labor      

Abnormality  in  fetal  heart  rate  or  rhythm  dunng  labor 

V Abnormality  in  fetal  heart  rate  or  rhythm,  unspecified  as  to  tir>e  o( 
onset 

Other  specified  complications  ot  labor  and  delivery  affecting  fetus  ar>c 
newtxyn 

Chronic  fatigue  syrxJrome _ 


vOther  malaise  and  fatigue 

Apnea  

Cheyne-Stolces  respiration  .. 

Shortness  of  breath  

Tachypnea  


786  07     Wheezing  

965  61     Poisoning  by  proponic  aac  derivatives  „ 

965.69  I  Poisoning  by  otfier  antirheumatics  _ 

996  86  i  Maignant  hyperthermia  _ 

996  56  j  Mectianical  oomplKamons  due  to  artifidat  *in  graft  and  deceBularized 

aHodermis 
996.56  ;  Mechanical  complications  due  to  pentoneal  dialysis  catheter 
996.68  ;  Infection  and  inflammatory  reaction  due  to  pentoneal  dialysis  catheter  .... 

V02.51     Camer  or  suspected  earner  of  Group  B  streptococcus  

V02.52    Camer  or  suspected  camer  of  other  streptococcus  „. 

V02  59  I  Camer  or  suspected  camer  of  other  specified  bactenai  d«eases 

V10  48     Personal  history  of  malignant  neoplasm  ol  epidKJymo  

V13.61  i  Personal  history  of  hypospadias ... 

V13  69  ^  Persorwl  history  other  congenital  malformation  „ 

V16.51  ■  Famity  history  of  maligrwrtt  neoplasm  of  kidney  „ „ 

V16  59    Family  history  of  mahgnant  neoplasm  of  other  unnary  organs 

V18  61     Family  history  of  polycystic  kidney     

V18.69    Family  history  of  otfier  kidney  diseases  

V23,8l     Supervision  of  high-nsk  pregnancy  of  ekJerty  pnmigravida „ 

V23.82  I  Supervision  of  high-nsk  pregnancy  of  elderfy  muttigravida  

V23  83  I  Supervision  of  high-nsk  pregnancy  of  young  pnmigravida    

V23  84     Supervision  of  high-risk  pregnancy  of  young  muttigravida    _ 

V23.89     Supervision  of  other  high-nsk  pregnancy  

V26.51     Tubal  ligation  status    .. . 

V26.52  i  Vasectomy  status 

V29  3    '  Observation  for  suspected  genetic  or  metabobc  conditnn  

V43.83  I  Organ  or  tissue  replaced  by  artificial  skm  „ „ 

V44.50  I  Unspeafied  cystostomy  status  „ 

V44,51     Cutaneous-vesicostomy  status  

V44  52    Appendico-vesicostomy  status  

V44.59  i  Other  cystostomy  status  

V56.2    ,  Fitting  and  adjustment  of  peritoneai  dralysis  catheter  

V58  62  ;  Encounter  for  aftercare  for  kxig-term  (current)  use  of  antibiotics  

V76  44  i  Special  screening  for  malignant  neoplasm  of  prostate  

V76  46     Special  screening  for  malignant  neoplasm  of  testis  

'  Classified  as  a  "major  complication"  in  this  DHG 
'  Classified  as  a  "major  problem"  m  these  DRGs. 
'  HIV  major  related  corxwion  in  this  DRG. 
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DRG 


188.  189.  190 
188,  189,  190 

'8f.    '85    -9C 

'86    -86    •:>: 

182 

182 

18fi 


■89 


■9C 


370.371.372.373.374. 

375 
370.371.372,373.374. 

375 

383    ■^8^ 


15  39C 

15  3»: 

1 5  3»Z 

15  I  390 

23  AfeCi   Ab^ 

26  49C 

23  4^3   &6A 

i*  49<: 

4  99    -ClO 

4  99    -X) 

25  4^; 

4  99    -DO 

25  49C 

4  99    "X 

25  49C 

4  99    '00 

25  ,  49C 

21  I  449   45C   451 

2-  44S    4S:.    45' 

2  •  45^    4!>!:; 

21  I  452    45^:- 

2"  '  4S2    4S3 

2-  4S2,  453 

73  467 

2;^  467 

23  467 

""  411.412 

23  467 

23  467 

23  467 

23  467 

23  467 

23  AC 

'4  469 

•4  469 

"4  469 

',  4  469 

•4  469 

23  467 

23  467 


467 

467 
467 

467 

467 
467 


23     46S   46fc. 
23     467 
23     467 
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Table  6B.— new  Procedure  Codes 


Procackjre 
code 


36.31 
36.32 
36  39 
37.67 


75.37 

86.67 


DescnptKXi 


Open  chest  fransmyocardW  revascularizatton 

Other  transmyocardial  revascutanzation  

Other  heart  revascuiaruatKxi 

ImpJantatKXi  of  cardKxnyostimutation  system  .. 


92  30 


92.31 


92.32 


92.33 


AmntoinfiJSKXi 

Dermal  reger>erative  graft 


Stereotactic  radiosurgery,  rwt  otr  e.*  ..e 


OR 


MDC 


Smgie  source  photon  radiosurgery 


Multi-source  photon  radtcsurgery 


Particulate  radiosurgery 


92.39     Stereotactic  radiosurgery. 


96.29 
99  10 
99.20 


Ik.     r-tSf'f' 


Reduction  ot  intussusception  o«  alimentary  trad  .. 

Injection  or  infusion  of  throf^t>  !.*     ij-^'^t  — 

Injection  or  mfusion  o(  ptatuif  


N' 


N 


ORG 


N 


N 


N 


I  Nonoperatmg  room,  but  aflectmg  ORG 


Table  6C. — Invalid  D  a„n.  b  b  Code 


Diagnosis 
codes 


482.4 


519.0 

564.8 
763.8 

780.7 

965.6 
V02.5 
V13.6 
V16.5 
V18.6 
V23.8 
V44.5 


Descnption 


Pneumonia  due  to  Staphylococcus 


Tracheostomy  oompiication 


Other  apeciied  functiooal  disorders  of  intestine   

Other  spedAed  compiications  o<  labor  and  delivery  aftectmg  fetus  and 

newtxxn 
Malaise  arxl  fatigpe 


Po«oning  by  antirheumatics  (antiphlogistics)  

Carrier  or  suspected  earner  ol  other  speafied  bacterial  diseases 

Personal  history  of  congenital  malformations 

Family  history  of  malignant  neoplasm  of  urinary  organs  

Family  history  ol  kidney  diseases 

Supervision  of  other  high-nsK  pregnancy  ~. 

Cystostomy  status 


CC 


'  Classified  as  a  "mator  complication"  in  this  DRG. 
'Classified  as  a  "mapr  problem"  in  these  DRGs. 
*HIV  major  reiated  condition  m  this  DRG. 


5 

108 

C. 

'08 
'OS 

""■■ 

MO    •  '  1 
442    443 

i'4 

486 

< 
} 

7    8 

63 

-, 

'2C 

f, 

>  ;»Q     171 

9 

217 

9 

263   264. 
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266 
287 
439 

24 

458    4  72 

504,  506, 

507 

486 

1 

7    8 

292   293 

'I 

4CV  402 

7    8 

408 

292,  293 

. 

401,  402 
7,  8 

408 

'  ;^> 

292   293 

401,  402 
7,  8 

408 

'G 

292,  293 

1  'y 
1  / 

401    402 

408 

1 

7,  8 

1  r\ 

292   293 

'   ' 

.  4C1,  402 

408 

MDC 


DRG 


26 

PRt 

4 

6 

15 


'9,  8C   8^ 

387    ,389- 
489  ' 
48; 
10-     'X 

182    -SI 

39(j 


23     46"    46-1 

?*?     •59C 

2:     449   iSC,   4; 

23     40  • 

23  I  46? 

23  !  467 

23     46 ' 

"i      469 
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Table  6D  —Invalid  Procedure  Codes 

P'oceOure 
cooe 

* 

Descnptioo                                                              OR 

MC>C 

DRG 

36  3       Ottver  heart  revascularizattor. 
92.3    I  Stereotactic  radiosurgery  


6  ,  108 


N' 


1 
10 
17 


7.8 
292.293 

401.402,406 


Noooperatiori  room  Dut  eflecting  DRG. 


Table  6E,— Revised  DiAOMOSiS  Code 


Diagnosis 
code 


De  script  iiy: 


518.81 


Acute  respiratory  failure  

659  60     Eloerty  ^^uttigravioa  unspeafiefl  as  !o  ecMSOde  of  care  or  ^oi  aoDltcaDte 
659.61     Elderly  r^uttigravioa  delrvereo,  wIt^  Tiention  o<  anteoarrurn  condttio'-   


659  63     Eioerty  rriuttigraviOa  with  antepartum  condition  or  cor^olicatior 

V56  1       flitting  and  adjustment  ot  extracorporeal  dialysis  catheter    , 

V82  4       Maternal  postnatal  screening  ot  chromosof^ai  anomalies    


.MDC 


DRG 


4  e~ 

2^  506    !>;^' 

14  370.371.372.373.374, 

375 

14  370.371,372.373,374, 

14  38.  ■■    :-J--^ 

11  317 

23  467 


r), 
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Table  6F.— Additions  to  the  CC  ExausiONS  List 
Page  1  of  3  Pages 

CCs  that  are  add«d  to  the  list  are  in  TaWe  6F— Additions  to  the  CC  Exclusions  List.  Each  of  the  pnnapal  diagnoses  s  sf^o*-  .v  •-  a-  aser  sk, 
and  the  revisions  to  the  CC  Exduswns  Lot  are  provided  in  an  indented  cohjmn  immediately  loltowmg  the  aftectec  pnnapai  Oiagnosis 


•onoo 

•01123 

•01146 

•01172 

•01196 

•01281 

•11515 

48249 

48240 

48240 

48240 

48240 

48240 

48240 

48240 

•48230 

48241 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

48249 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

•01101 

•01124 

•01150 

•01173 

•01196 

•01282 

•11595 

48249 

48240 

48240 

48240 

48240 

48240 

48240 

48240 

•4823' 

48241 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

48249 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

•01102 

•01125 

•01151 

•01174 

•012O0 

•01283 

•1221 

48249 

48240 

48240 

48240 

48240 

48240 

48240 

48240 

•48232 

48241 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

48249 

48249 

48249 

48249 

48249 

48249 

48249 

4824- 

•01103 

•01126 

•01152 

•01175 

•01201 

•01284 

•1304 

48249 

48240 

48240 

48240 

48240 

48240 

48240 

48240 

•48239 

48241 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

48249 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

•01104 

•01130 

•01153 

•01176 

•01202 

•01285 

•1363 

48249 

48240 

48240 

48240 

48240 

48240 

48240 

48240 

•48240 

48241 

48241 

48241 

48241 

48241 

48241 

48241 

01100 

48249 

48249 

48249 

48249 

48249 

48249 

48249 

onoi 

•01105 

•01131 

•01154 

•01180 

•01203 

•01286 

•3373 

01102 

48240 

48240 

48240 

48240 

48240 

48240 

3350 

01103 

48241 

48241 

48241 

48241 

48241 

48241 

33510 

01104 

48249 

48249 

48249 

48249 

48249 

48249 

\\511 

01105 

•01106 

•01132 

•01155 

•01181 

•01204 

•01790 

,\^519 

01106 

48240 

48240 

48240 

48240 

48240 

48240 

33520 

01110 

48241 

48241 

48241 

48241 

48241 

48241 

33521 

01111 

48249 

48249 

48249 

48249 

48249 

48249 

X\V2 

01112 

•01110 

•01133 

•01156 

•01182 

•01205 

•01791 

33523 

01113 

48240 

48240 

48240 

48240 

48240 

48240 

33524 

01114 

48241 

48241 

48241 

48241 

48241 

48241 

33529 

01115 

48249 

48249 

48249 

48249 

48249 

48249 

3358 

01116 

•01111 

•01134 

•01160 

•01183 

•01206 

•01792 

3359 

01120 

48240 

48240 

48240 

48240 

48240 

48240 

•4800 

01121 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

01122 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

01123 

•01112 

•01135 

•01161 

•01184 

•01210 

•01793 

48249 

01124 

48240 

48240 

48240 

48240 

48240 

48240 

•4801 

01125 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

01126 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

01130 

•01113 

•01136 

•01162 

•01185 

•01211 

•01794 

48249 

01131 

48240 

48240 

48240 

48240 

48240 

48240 

•4802 

01132 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

01133 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

01134 

•01114 

•01140 

•01163 

•01186 

•01212 

•01795 

48249 

01135 

48240 

48240 

48240 

48240 

48240 

48240 

•4808 

01136 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

01140 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

01141 

•01115 

•01141 

•01164 

•01190 

•01213 

•01796 

48249 

01142 

48240 

48240 

48240 

48240 

48240 

48240 

•4809 

01143 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

01144 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

01145 

•01116 

•01142 

•01165 

•01191 

•01214 

•0212 

48249 

01146 

48240 

48240 

48240 

48240 

48240 

48240 

•481 

01150 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

01151 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

01152 

•01120 

•01143 

•01166 

•01192 

•01215 

•0310 

48249 

01153 

48240 

48240 

48240 

48240 

48240 

48240 

•4820 

CM 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

01155 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

01156 

•01121 

•01144 

•01170 

•01193 

•01216 

•0391 

48249 

0116O 

48240 

48240 

48240 

48240 

48240 

48240 

•4821 

01161 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

01162 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

01163 

•01122 

•01145 

•01171 

•01194 

•01280 

•11505 

48249 

01164 

48240 

48240 

48240 

48240 

48240 

48240 

.   -4822 

0'  165 

48241 

48241 

48241 

48241 

48241 

48241 

48240 

C'i66 

48249 

48249 

48249 

48249 

48249 

48249 

48241 

01170 
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01171 

4955 

01183 

5078 

01195 

48240 

48241 

48249 

01172 

4956 

01184 

5080 

01196 

4IC241 

48249 

•5061 

01173 

4957 

01185 

508' 

01200 

48249 

'  J,  •■4  '-:  ' 

48240 

01174 

4958 

0*186 

5  '■  ' " 

01201 

•48283 

48240 

48241 

01175 

4959 

O'i90 

•48249 

01202 

48240 

48241 

48249 

01176 

5060 

0119' 

01100 

01203 

48241 

i-::4  9 

•5062 

01180 

5061 

0'i92 

01101 

01204 

48249 

■  -  ■>•■  ■ 

48240 

01181 

5070 

01193 

01102 

01205 

•48284 

-  S.  4  J 

48241 

01182 

5071 

01194 

01103 

01206 

48240 

-  S.-'  - ' 

48249 

0^183 

5078 

01195 

C1104 

01210 

48241 

48249 

•5063 

Qi  184 

5080 

0'196 

01105 

01211 

48249 

•4952 

48240 

01185 

5081 

01200 

01106 

01212 

•48289 

48240 

48241 

01186 

5'7' 

01201 

01110 

01213 

48240 

48241 

4  8?  40 

01 190 

•4824' 

01202 

01111 

01214 

48241 

48249 

•S  *-..: 

01191 

O'lOO 

0'203 

01112 

01215 

48249 

•4953 

48240 

0'i92 

01101 

0'204 

01113 

01216 

•4829 

48240 

48241 

01193 

01102 

0'205 

01114 

0310 

48240 

48241 

48249 

01 194 

0^103 

01206 

01115 

11505 

48241 

48249 

•5069 

01195 

011O4 

01210 

01116 

'  •  t  >  t 

4824C 

•^954 

48240 

01196 

01105 

01211 

0'120 

1,30^ 

■483C 

48240 

48241 

0^200 

01106 

01212 

V  ■  1  <1  ' 

'363 

4824C. 

48241 

48249 

01201 

01110 

01213 

01122 

481 

4824' 

48249 

•5070 

01202 

01111 

C1214 

0n23 

4820 

48249 

-955 

48240 

01203 

01112 

01215 

01124 

4821 

■  ^  >i  ~*  ' 

48240 

48241 

01204 

01113 

01216 

01125 

4822 

4824:: 

48241 

48249 

C1205 

01114 

0310 

01126 

48230 

4824- 

48249 

•5071 

01206 

01115 

11506 

01 IX' 

4823- 

4824  9 

■■:956 

48240 

01210 

01116 

11515 

Oi'Si 

48232 

•4838 

48240 

48241 

01211 

01120 

1304 

01132 

48239 

4824: 

48241 

48249 

01212 

01121 

1363 

01133 

4824C 

4824- 

48249 

•5078 

01213 

01122 

48' 

01134 

4824- 

48249 

4  957 

48240 

01214 

01123 

4820 

01135 

48249 

"4.S4* 

48240 

48241 

01215 

01124 

4821 

01136 

4828* 

4824:: 

48241 

48249 

01216 

01125 

4822 

01  140 

48282 

4824- 

48249 

•5080 

0310 

01126 

48230 

01141 

482a3 

4824  9 

■••958 

48240 

1^505 

01130 

48231 

C"42 

48284 

■4843 

48240 

48241 

11515 

0'  131 

48232 

01143 

48289 

48240 

48241 

48249 

1304 

01132 

48239 

01144 

4829 

48241 

48249 

•5081 

1383 

01133 

48240 

01145 

4830 

48249 

■'•  -^S^ 

48240 

481 

01134 

48241 

0 1 1 46 

4831 

•4845 

•i.a;-D 

48241 

4820 

01135 

48249 

C115C 

4838 

48240 

4-i.;  4  1 

48249 

4821 

01136 

48281 

0115' 

484' 

4824' 

4S.  i9 

"^cm 

4822 

01140 

48282 

01152 

484  3 

4824- 

" :.  ^ 

i  t;  .;  ■ 

48230 

01141 

48283 

01153 

4846 

•4646 

4-..,  40 

^  u  '  4 

48231 

01142 

48284 

01154 

4846 

4824C 

^H '  .u  ' 

CP    i  - 
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5  4'42 

1 
2 

3 
3 

5 

4 

8 

7 

12 

88  .„ 

10 

80  

469073 

6  279' 

2 

4 

5 

8 

11 

00  .- 

38989 

4  4632 

2 

3 

4 

6 

8 

01  

48 
14464 

1314 

3  9375 
6.3794 

4  3653 

1 
2 

1 

2 

.  3 
2 

3 
5 

4 

5 

8 
8 

7 

92 

12 

03  

8 

94  

13391 
'388 

6  4833 

3  8739 

2 

1 

3 
2 

5 
3 

8 

5 

12 

95 

7 

96  

61778 

4  8513 

2 

3 

4 

6 

9 

07  

25587 
28 

3  8266 

4  9286 

1 

1 

2 
2 

3 
3 

5 
5 

7 

06  

13 

00  

26442 

30393 

1 

1 

2 

4 

6 

100  

10283 
20140 

2  1219 
4  4383 

1 
1 

1 
2 

2 
3 

3 
5 

4 

101  

9 

102  - 

4520 

2  7914 

1 

1 

2 

3 

5 

103 

490 

48  0898 

9 

14 

29 

87 

115 

104  _ 

2915' 

12  4470 

4 

7 

10 

18 

23 

105  _ 

25542 

9  6459 

4 

6 

8 

11 

17 

106  - 

106586 

10  691" 

6 

7 

9 

12 

17 

107  _. 

68972 

"9520 

4 

5 

7 

8 

13 

108  

8075 

11  7282 

4 

6 

9 

14 

22 

110  _.. 

62245 

9  6084 

2 

5 

8 

12 

18 

Ill      ■••••••••■••••••••••••••••••••■• 

5581 

58094 

2 

4 

6 

7 

9 

112  

•"8470 

3  9277 

1 

1 

3 

5 

8 

113  

46689 

12  2570 

4 

6 

9 

15 

24 

114  

8489 

8  3873 

2 

.  4 

7 

11 

16 

115  _ 

•5007 

8  74  75 

2 

4 

7 

11 

17 

116  

208927 

3726 

4  1747 
3  9847 

1 
1 

2 
1 

3 
2 

6 
5 

8 

117  „.„ 

9 

118  

6481 
1629 

2  9303 
5  364C 

1 
1 

1 

1 

2 
3 

3 

7 

6 

1 19  

13 

120 

37814 

8  1649 

1 

2 

5 

10 

18 

121 

'70012 
83182 

6  6480 
4.2023 

2 

1 

4 
2 

6 

4 

12 

1 22  

7 

123  „. _. 

43363 

4  4029 

1 

1 

2 

10 

124   

'54 '94 
62627 

4  4587 

2  8721 

1 
1 

2 

1 

4 
2 

9 

125  

6 

126  

S399 

12  4253 

4 

6 

9 

15 

25 

127  

^19871 
■6049 

55133 
6  0323 

2 
3 

3 

4 

4 
5 

10 

128  

9 

129  - 

4455 

2  9495 

1 

1 

1 

7 

130 „ 

9804  7 

5  9926 

2 

3 

5 

10 

131   

24574 

4  6703 

1 

3 

4 

8 

132  

174092 

3  '532 

1 

2 

3 

6 

133  

6631 

2  4803 

1 

1 

2 

5 

134  » 

30358 

3  4496 

1 

2 

3 

6 

135 

8217 

4  3269 

1 

2 

3 

8 

136  

1113 
209079 

2  9696 

4  3464 

1 

1 

1 
2 

2 
3 

5 

138  „ 

8 

139  

67303 

107658 

2  5774 
2.9719 

1 
1 

1 
1 

2 
2 

5 

140  

5 

141   

61733 

3,8534  1 

1 

2 

3 

7 

142  

36613 

2  7911  ' 

1 

1 

2 

5 

143  

'43826 

2.2585 

1 

1 

2 

4 

144  

'8710 
6350 

5.2279 
2.8698  , 

1 
1 

2 

1 

4 
2 

10 

145  „ 

6 

146  

'0372 

102717  1 

5 

7 

9 

12 

17 
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Table  7A.— Medicare  Prospective  Payment  System.  Selected  Percentile  lengths  Of-  S-Av^-Contmueci 

(FY97  MEDPAR  Update  12/97  Grouper  VI  5.0) 


147  . 

148  . 

149  . 

150  . 

151  . 

152  . 
163  . 
154  . 
156  . 

156  . 

157  . 

158  . 

159  . 

160  . 

161  . 

162  . 

163  . 

164  . 

165  . 

166  . 

167  . 

168  . 

169  . 

170  . 

171  . 

172  . 

173  . 

174  . 

175  . 

176  . 

177  . 

178  . 

179  . 

180  . 
181 
182 
183 
184 
185 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
206 
206 
207 
206 
209 
210 
211 
212 
213 
216 
217 
218 
219 


ORG 


Number 
discharges 


T 


1779 

146892 

14387 

23756 

4149 

4713 

1604 

34348 

4743 

2 

9287 

4110 

18320 

9765 

14601 

7065 

5 

5272 

1639 

3542 

2325 

1700 

843 

12774 

1004 

32993 

2135 

248770 

21672 

18343 

11138 

3486 

12485 

93327 

21330 

234973 

69893 

91 

4046 

870 

75257 

8618 

59 

10625 

831 

7334 

773 

7094 

1260 

25012 

6357 

2037 

1339 

1651 

28649 

29508 

53140 

22927 

1614 

35502 

9472 

362634 

141586 

26005 

13 

7496 

6117 

20587 

23700 

18252 


Anthmetic 
mean  LOS 


6.7482 

12.2593 
6.8504 

10.8870 
5.8894 
8.3393 
5.6359 

13.3603 
46884 

18.0000 
5.3854 
2.6190 
4.9678 
2.6768 
4.0877 
2.0360 

11.8000 
8.5277 
4.9666 
5.1256 
2.8456 
4.5476 
2.5326 

11.2370 
4.8337 
7.1114 
3.9611 
4.9263 
3.0065 
5.4925 
4.5672 
32114 
6.4200 
5.4284 
3.5057 
4.3571 
3.0179 
3.1648 
4.4881 
3.9908 
5.5624 
3.2060 
5.2712 

14.5648 
6.7088 

12.5020 
6.9288 
9.8106 
5.7254 
8.6285 
4.5945 

10.1733 

11.4593 

14.2938 
6.7440 
6.8400 
6.0653 
65500 
40694 
5.1397 
28992 
54336 
70191 
5.1476 
3  7692 
84066 
9.8190 
12.9506 
53217 
32882 


4 

5 

4 

4 

2 

4 

3 

4 

1 

6 

1 

1 

1 

1 

1 

1 

4 

4 

2 

2 

1 

1 

1 

2 

1 

2 

1 

2 

1 

2 

2 

1 

2 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

4 

2 

5 

3 

4 

2 

3 

2 

3 

2 

4 

2 

2 

2 

2 

1 

1 

1 

3 

3 

3 

1 

2 

2 

3 

2 

1 


5 

7 

5 

6 

3 

5 

4 

7 

2 

6 

2 

1 

2 

1 

2 

1 

4 

5 

3 

3 

2 

2 

1 

5 

2 

3 

1 

3 

2 

3 

2 

2 

3 

3 

2 

2 

1 

2 

2 

2 

2 

1 

2 

7 

4 

7 

4 

6 

4 

5 

3 

5 

4 

6 

3 

3 

3 

3 

2 

2 

1 

4 

4 

4 

2 

4 

4 

5 

3 

2 


"'5f^     ' 

got"- 

pecier^'wti 

'^:*f:ircetn*  ii  fi 

7 

8 

10 

10 

15 

22 

6 

8 

10 

9 

13 

10 

5 

8 

10 

7 

10 

14 

5 

7 

8 

10 

16 

25 

4 

6 

9 

30 

30 

30 

4 

7 

11 

2 

3 

5 

4 

6 

9 

2 

3 

5 

3 

5 

9 

1 

2 

4 

11 

13 

22 

7 

10 

15 

5 

4 
2 
3 
2 

6 
6 

4 
6 
3 

8 
9 
5 
9 

5 

8 
4 
6 
3 

4 
3 

4 
4 

9 

6 

6 
4 
7 
6 

23 

9 
14 
8 
9 
5 
10 
8 

3 

4 

6 

5 

8 

12 

4 

7 

10 

3 

4 

6 

3 

5 

8 

2 

4 

6 

2 

4 

7 

3 

6 

9 

3 

5 

8 

4 

7 

11 

2 

4 

6 

4 

7 

11 

11 

18 

29 

6 

8 

12 

10 

15 

22 

6 

9 

12 

8 

12 

17 

6 

7 

10 

7 

10 

15 

4 

6 

8 

8 

14 

20 

8 

14 

23 

11 

18 

20 

5 

8 

13 

5 

0 

14 

5 

7 

11 

5 

8 

13 

3 

5 

4 

6 

10 

2 

4 

5 

6 

6 

8 

12 

5 

6 

4 

5 

6 

11 

16 

7 

12 

19 

9 

16 

27 

4 

6 

10 

3 

4 

5 

Federal  Register  /  Vol,  63.  No,  89  ./  Friday,  Mav  8.   1998       Proposen   H. 


25h67 


Table  7A. — Medicare  Prospective  Payment  System;  Selected  Percent 

rFY97  MEDPAR  Ucxiate  12/97  Grouoer  vv5  0 


_ENG"^^'^  ?>•■   S"*"*' — CO' 


DRC 


Number 
discharges 


Arrthmettc 
'^^ean  LOS 


lOtn 
percentile 


25t)^ 
oer cent  lie 


50th 
Derceritite 


220 

222 

224 

225 

226 

227 

228 

229 

2X 

231 

232 

233 

234 

236 

236 

237 

238 

230 

240 

241 

242 

243 

244 

245 

246 

247 

248 

249 

250 

251 

252 

253 

254 

256 

256 

257 

258 

258 

260 

261 

262 

263 

264 

265 

266 

267 

268 

209 

270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

289 

290 

291  . 


5 

18540 
7682 
5644 
5540 
4597 
2757 
1100 
2386 

10685 

496 

4903 

2258 

5348 

39380 
1593 
^S51 

59615 

13635 
2905 
2634 

8'633 

'2420 
4361 
1273 

12240 
8122 

10840 

3561 

2210 

1 

19384 

9275 

2 

5517 

21137 

16396 

3772 

4464 

1967 

659 

27474 
3318 
4309 
2464 
250 
875 
9415 
2662 

22961 

5940 

1307 

2409 

210 

932 

81663 

24598 
12 

14156 
5945 
2 
5201 
1656 
5534 
2141 
6161 
1478 
5457 
8922 
66 


3.2000 

2.6177 
2.0607 

4  3556 

5  9224 

2  7261 
34345 

2  3827 

4  5306 
45647 

3  8327 
76490 
3.6151 
5.3113 

5  1518 
36353 
88615 

6  4289 
66882 

3  9983 
6  7358 

4  8627 
4  9928 
3  7420 
3  9309 
3  4938 
-i  6959 

3  6358 

4  2263 
2  9570 
1  0000 
4  8629 
33439 


3  500C 

5  '064 

2  9877 

2. '344  1 

3  0803 

'  5383  • 

2-2466  i 

4.223'  \ 

r  393' 

^'  053C 

6  533' 

3  4054 

"i  64  ^X' 

3  5783 

"6786- 

j  -48C 

7  1546 

6  433C 

47980 

6  743C 

55143 

4  4678 

6  9066 

4  4950 

50000 

4  3177 

3  1527 

2  0000 

4  8029 

3.3255 

11  0193 

e  9650 

'  '  2446 

6  9303 

2  2448 

2.5158  , 

1.7576  1 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

2 

1 

1 

1 

1 

3 

2 

2 

1 

2 

2 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

3 

2 

1 

1 

1 

1 

2 

1 

3 

2 

1 

1 

1 

1 

2 

2 

2 

1 

1 

2 

1 

1 

3 

3 

3 

2 

1 

1 

1 


3 
2 
2 
3 

4 
2 

2 

2 

3 

3 

2 

5 

3 

4 

4 

3 

7 

5 

5 

3 

6 

4 

4 

3 

3 

3 

4 

3 

3 

2 

1 

4 

3 

6 

4 

2 

2 

2 

1 

2 

3 

8 

5 

4 

2 

3 

2 

6 

2 

6 

5 

4 

5 

2 

4 

5 

4 

4 

3 

3 

2 

4 

3 

8 

5 

8 

5 

2 

2 

1 


4 

3 

3 

5 

7 

3 

4 

3 

5 

5 

4 

9 

5 

6 

6 

5 

11 

8 

8 

5 

8 

6 

6 

5 

5 

4 

6 

4 

5 

4 

1 

6 

4 

6 

6 

3 

3 

3 

2 

3 

6 

14 

8 

8 

4 

5 

4 

10 

4 

9 

8 

6 

8 

4 

6 

7 

8 

7 

5 

4 

2 

6 

4 

13 

8 

13 

6 

3 

3 

2 


90th 
percenttte 


7 

5 

4 

9 

12 

5 

8 

5 

9 

9 

9 

16 

7 

10 

9 

7 

17 

12 

13 

7 

13 

9 

9 

7 

7 

7 

9 

7 

8 

5 

1 

9 

6 

6 

10 

5 

3 

7 

2 

4 

9 

22 

14 

13 

7 

9 

7 

16 

7 

13 

12 

8 

14 

7 

8 

10 

8 

9 

8 

6 

2 

9 

6 

21 

13 

22 

9 

7 

4 

3 
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Table  7A— MfcoiCAHt  phospectivl  payment  system,  Selectlu  PtHukNiiiE  Lengths  of  s^*-  -  C 

IFY97  MEDPAR  Update  12/97  Grouper  VI 5.0] 

'vi'inuPd 

ORG 

Number 
d^sc^arge3 

Arithmetic 
mean  LOS 

10th 
percentile 

25th 

percentile 

50th 
percentile 

75fh 
percentile 

90th 
percentile 

292  

5029 
347 
82039 
3593 
23.S.'i24 
32715 
91 
968 
16820 
2396 
7784 
19638 
12813 
256? 
10658 
2356 
9167 
3541 
26694 
7806 
1731 
587 
1 
28283 
93071 
787 
6194 
407 
177474 
23679 
82 
16931 
7513 
7409 
2192 
9 
759 
87 
43598 
4517 
306 
18672 
10338 
54082 
31770 
2767 
1987 
2 
4909 
1007 
388? 
1343 
4844 
366 
3181 
632 
6114 
638 
2816 
9926 
5640 
2886? 
6330 
27373 
27990 
17843 
540 
3943 
1828 
2298 

10.7174 
55476 
4  9200 
39585 
53934 
3.6621 
3.7253 
5.3657 
62656 
3.8113 

10.1382 
92247 
89904 
38985 
5.5019 
23996 
6.0165 
25945 
42835 
1.9543 
4.3437 
23799 

10.0000 
8.0413 
6.8024 
28666 
6.1022 
29902 
55698 
40416 
4  1098 
32166 
19385 
3.9591 
27199 
2.8889 
3.7167 
22644 
5.5769 
35603 
4.9477 
4.9690 
3.7163 
36046 
22858 
47879 
4.1726 
1  0000 
29689 
3.4518 
26285 
3.6389 
5.8179 
3.1370 
42621 
2.7658 
4.3999 
3.6160 
69457 
5.7743 
34624 
2.6478 
90289 
4.3708 
2.9775 
3.1581 
33259 
3.3109 
3.5666 
6.8903 

2 

10 
2 

2 
2 

2 

1 
3 
3 
2 
1 
3 
2 
2 

4 
2 
2 
2 
3 
2 
1 
2 
3 
2 
6 
5 
4 
2 
2 
1 
2 
1 
2 
1 
1 
1 

10 
2 
3 
1 
3 
1 
3 
2 
2 
1 
1 
2 
1 
1 
2 
1 
3 
1 
2 
3 
3 
2 
1 
2 
1 
1 
1 
2 
1 
1 
3 
1 
2 
1 
2 
2 
4 
3 
3 
2 
5 
3 
2 
2 
1 
2 
1 
2 

8 
4 
4 
3 
4 
3 
2 
4 
6 
3 
8 
7 
7 
3 
3 
2 
4 
2 
3 
1 
3 
2 
10 
6 
5 
2 
5 
2 
4 
3 
3 
2 
1 
3 
2 
2 
3 

3 
3 
2 

3 
3 

1 
2 
2 

1 

i 

4 
2 
3 
2 
4 
3 
5 
4 
3 
2 
7 
3 
3 
3 
2 
2 
2 
5 

14 
7 
6 
5 
7 
4 
4 
7 
8 
5 

12 

10 

11 
5 
7 
3 
8 
3 
5 
2 
6 
3 

10 

10 
9 
3 
6 
4 
7 
5 
4 
4 
2 
5 
3 
3 
5 
3 
7 
5 
6 
6 
4 
4 
3 
6 
5 
1 
3 
4 
3 
4 
7 
4 
5 
4 
5 
4 
8 
6 
4 
3 

11 
5 
3 
4 
3 
3 
5 
9 

21 

293  

12 

294  

296  

9 

7 

296      

10 

297        

7 

296  

6 

290    

10 

300       

12 

301         

7 

302  

18 

303                  

16 

304  

18 

306  

7 

306        

12 

307     

4 

306    

13 

309  „ 

310  

5 
9 

311      

4 

312  

9 

313  

5 

314  

10 

315       

18 

316  

14 

317  

6 

316- 

12 

319  

6 

320  

10 

321  

7 

3?? 

7 

323  

6 

324  

4 

325  

8 

326  

327  

328  

329  

331  ...- 

332  

333  

334  

336  

336  

337      

5 

4 
7 
4 

11 
7 

11 
8 
6 
7 
4 

338        

10 

339  

340  -...'. 

341   

9 
1 
6 

342        

7 

344  

5 

346  

8 

346  

11 

347  

6 

348  

349  

8 
5 

360  

8 

36? 

7 

363  

12 

364  

10 

366  

5 

356  

4 

367    

17 

,V)fl  „ 

359  

7 

4 

360  

5 

361   

7 

363  

364  

365  

6 

6 

14 
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TablE  7A.— Medicare  Prospective  Pavmen'' 

SvS^EM,  SEl 

• 

EC 'EC  Percentile  Lengths  of  Stay— Continued 

FY97  MEDPAP  update  ^2'9 

7  G'OuDe'  V  '5  Oj 

ORG                             Number 
"^^                         discharges 

Arithmetic 
"lear  uOS 

lOth 
percentile 

:>ercentiie 

oercentue 

75th 
percentiie 

90th 
percentile 

366  " 

367      

4368 
S06 
2895 
2588 
1154 
1157 
975 
3868 

9 

214 

52 

168 

334 

87 

187 

40 

1460 

123 

1 

9 

13 

2513 

1805 

^0948 

15 

1B8M 

18127 

1322 

7225 

6663 

1464 

38919 

3797 

3308 

634 

2667 

4644 

59252 

18 

24 

7781 

676 

45158 

230365 

41 

21184 
15269 

2680 

12113 

86 

10723 

1621 
15405 

4449 

1633 

940 

32769 

56829 

217 

409 

6811 
21537 
14552 

3322 
12^79 

'138 

5155 

570 

16247 

63' •£ 

2  S893 

6  3S3C 
3X22 

5  46'C 
34:^54 

3  '549 
2.1171 
3.0340 
5,1111 
2  9252 

4  4808 

2  5952 

3  5868 

2  0345  : 

2  1283 
1.2750 

3  7301 

2  6585  ' 
20000  : 
8  6667  i 
60000  1 

10  3828  ' 

7  0853 

4  7241 
18  4667 

6  5200 

6  ^3414 

3  7239 
93664 

11  0137 

3  8907 

8  1409 

4  4464 

9  5299 

4  3202 

7  5047 

5  8404 
34182 
2  8889 

2  3333 

-  4429 

4.2219 

14  3432 
7  3967 

5  9024 

6  1906 
50200 
39474 

3  9569 

3  3372 

7  "520 
14,296' 

4  ^52 
4  9020 

4  8010 

7  1756 
^  1661 

8  7198 
7  3088 
5.2152 
3.20S3 

5  1804 
4  4078 

139618 

9  2061 
"^  7065 

6  9081 
34333 

1                 8  ^  ^ '7 

1 

1 

2 

1 

2 

2 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

2 

4 

1 

1 

1 

1 

2 

1 

2 

2 

1 

2 

1 

2 

1 

1 

2 

1 

1 

1 

2 

1 

4 

I 

2 
2 

1 
1 

1 

1 
1 
1 
1 
2 
2 
1 
1 
1 
2 
1 
4 
3 
1 
2 
1 
1 

3 
1 
3 
1 
3 
3 
2 
1 
2 
2 
2 
2 
1 
1 
1 
1 
1 
•2 
1 
2 
3 
2 
5 
2 
2 
2 
2 
3 
2 
3 
4 
1 
3 
2 
4 
2 
2 
3 
2 
1 
1 
3 
2 
7 
4 
2 
3 
3 
2 
2 
2 
3 
5 
2 
2 
2 
2 
3 
4 
3 
2 
1 
3 
2 
7 
6 
3 
3 
1 
3 

5 
2 

6 
2 
4 
3 
2 
2 
2 
3 
2 
3 
2 
2 
2 
1 
1 
3 
2 
2 
7 
4 
7 
4 
3 
5 
4 
6 
3 
6 
8 
3 
6 
3 
7 
4 
5 
4 
3 
2 
2 
6 
3 
11 
6 
6 
5 
4 
3 
3 
2 
6 
10 
3 
3 
3 
4 
5 
7 
5 
3 
2 
4 
4 
13 
8 
5 
6 
2 
6 

8 
3 
8 

4 
5 

4 

3 

2 

3 

9 

3 

6 

3 

3 

2 

2 

1 

4 

3 

2 

10 

5 

12 

8 

6 

11 

7 

7 

5 

12 

.     14 

5 

10 

6 

12 

5 

9 

6 

4 

2 

3 

9 

5 

18 

9 

7 

8 

6 

5 

5 

6 

9 

18 

5 

6 

6 

8 

8 

11 

9 

6 

4 

6 

5 

21 

12 

9 

10 

4 

10 

14 

6 

368 

12 

369  ...„ 

370  

6 
9 

371  

5 

372  

373  

374  

375  

376  

377  

378      

6 
3 
3 
10 
6 
9 
4 

379  

380  

7 
3 

381 

382 

3a3 

384  

3RS  

389  

390  — 

392            

4 
2 
8 
6 

2 
15 
17 

21 

394 

396 

396  

397  

309  

400  

16 
9 
15 
11 
11 
7 
20 

401  

23 

402 

403  

404             

9 

17 
9 

406         .... 

20 

407   

8 

408  ».. 

409  

4  1  0    ._„_..._.„ „ 

4  1  1     

16 

11 

6 

6 

4  1  2    

4  1  3    

414    ....„„ 

4 

15 

8 

4'6           - 

4  '  "              

28 
14 
11 

4-8          

11 

4  1  9    

9 

420  

421     .»_. 

422  

7 
7 
7 

423       

424       

425         

15 

29 

8 

426          

10 

427          

426        

429       

10 
14 
14 

430     

17 

432         

13 
12 

433          „. 

7 

434        „ 

436       „ 

436       

4  V         „...„„... 

440    

441    ^. 

9 
8 

28 
16 
16 
19 

7 

442         

17 

Kt'vMstcr 
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Table  7A.— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  STAY—ContiOuec 

[FY97  MEDPAR  Update  12/97  Grouper  VI 5  0) 


ORG 

Number 
discharge* 

Anthmettc 
mean  LOS 

1W>^ 

p6CO6Otll0 

25th 
percentite 

50th 
percentile 

75th 
percentite 

90th 
percentile 

443  

444  

3153 

3425 

1243 

1 

4267 

27906 

6171 

9 

22863 

3796 

3866 

758 

194 

128 

1526 

480 

2327 

3047 

10348 

13983 

210 

1748 

1332 

61704 

12918 

179 

8429 

109339 

5924 

28747 

123286 

18337 

400 

256 

6596 

41763 

391 

3471 

2244 

4210 

865 

14894 

4863 

11011 

2334 

56210 

25155 

125 

896 

21969 

12500 

36205 

36448 

1895 

468 

6317 

3.3321 

4.5007 
3.3628 
2.0000 
2.5130 
3  7822 
20826 
2.7778 
5.0341 
2.9236 
46006 
2.7401 
8.5670 
3.5859 

150308 
8.9771 
6.0812 
44322 

124504 
44209 
33751 
29095 
40955 
43949 

13.4718 
6.0694 

27  2179 

12.7713 

11  1900 
11.9158 

8.1623 

74571 

38430 

267550 

27  1133 

127329 

40  0560 

14  6931 

95906 

12  338? 
73983 

17  0532 
89049 
5.4148 
36593 

17  1418 
56284 
24285 

169920 

105821 
6  2886 
3.5058 
49604 
28726 

104391 
65876 
42169 

1 
1 
1 

2 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
3 
2 
1 
1 
4 
1 
1 
1 
1 
1 
3 
3 
1 
2 
2 
3 
1 
1 
1 
8 

16 
4 

14 
2 
4 
1 
2 
4 
2 
1 
2 
4 
1 
1 
7 
4 
2 
1 
2 
1 
4 
3 
1 

1 
2 
2 
2 
1 
1 
1 
1 
2 
1 
2 
1 
1 
1 
7 
3 
3 
1 
8 
2 
2 
1 
1 
1 
8 
4 
8 
3 
5 
8 
3 
3 
2 

11 

20 
7 

21 
8 
5 
5 
3 
7 
4 
2 
2 
5 
2 
1 

10 
8 
3 
2 
2 
2 
6 
4 
2 

2 
3 
3 
2 
2 
3 
1 
1 
4 
2 
3 
2 
3 
1 

12 
6 
4 
2 

10 
3 
3 
1 
2 
2 

10 
5 

19 
7 
9 

10 
6 
5 
3 

20 

24 

10 

33 

11 
7 

10 
6 

12 
6 
4 
3 

12 
5 
2 

13 
8 
5 
3 
4 
2 
8 
6 
3 

4 

5 

4 

2 

3 

5 

2 

4 

6 

4 

6 

3 

0 

3 

19 

11 

7 

4 

18 

5 

4 

3 

4 

4 

17 

7 

37 

18 

15 

15 

11 

9 

5 

32 

32 

15 

50 

18 

11 

16 

9 

22 

11 

7 

4 

27 

7 

3 

19 

.     13 

7 

5 

6 

4 

12 

8 

5 

7 
8 

445  

6 

448  

2 

447  

6 

449  

8 

480  

4 

451   

5 

4fle         

10 

453         

6 

464  

9 

466        

5 

458  

21 

467     

9 

468  

460  

31 
19 

460  

12 

481  

482  

11 
23 

^^^3   ••••••••••••••■••••••••••••••••• 

484  

8 

6 

486  

488  

S 

9 

487  

7 

488  

27 

471   

10 

472       

55 

473  

33 

476  

22 

478 

477  

22 

17 

478  

479  

480  

15 

7 

53 

481  ...._ 

482  

483  

484  

43 
23 

73 
27 

486  

18 

488  

25 

487  

14 

488  

35 

489  

19 

490  

11 

491   _ 

6 

492  

36 

493  

11 

494  

5 

496  

31 

498  

20 

497  

11 

498  

6 

499  

9 

500  

5 

501   

19 

502  

10 

503  

8 

11244775 

Table  7B.— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay 

(FY97  MEDPAR  Update  12/97  Grouper  V16.01 


ORG 

Number 
discharges 

Arithmetic 
mean  LOS 

10th 
percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

1   

2  

3  

36587 

6967 

3 

9.6084 

10.0350 

9.3333 

2 
3 

7 

4 
5 

7 

7 
8 
9 

12 
13 
12 

20 
20 
12 
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Tab.e  7B  — Med\:are:  Prospfc^ive  Paymen'  Svs^em  Se.e  :-f^  percentile  Lengths  of  Stay— ContinueO 

[FV97  MEDPAR  UDOaie  12/97  Grouper  V16.0] 


^JumDer 

A.rith^e!iC 

'.  CK" 

"  '.*►- 

r 

r 

^5th 

90th 

u  ^  'o 

oischarges 

-^■ean  ijOS 

percentile 

pefc«r"i)e 

L>e'C«n'.i>- 

.•ercentile 

percentile 

4   

6322 

^  7259 

1 

3 

5 

9 

5 

101105 

3  6387 

1 

2 

2 

4 

9  .„...._ 

355 

3  ■0225 

1 

1 

2 

4 

7  

12601 

10  0945 

2 

4 

7 

12 

8  

3030 

3  '845 

1 

1 

2 

4 

9  

1692 
19727 

>=  4923 
6  %3- 

1 
2 

3 
3 

5 
5 

8 
8 

10  

11  

2960 

38339 

4  '365 

6  66 1 9 

1 
2 

2 
3 

3 

5 

5 
8 

12 

13  

63^6 

547^6 

2 

3 

4 

6 

14  „. 

372 13€. 

6  2938 

2 

3 

5 

8 

15  

145631 

3  8699 

1 

2 

3 

5 

16         

13905 
3212 

5  9283 
343^5 

2 
1 

3 
2 

4 
3 

7 
4 

17  

18 

27489 

55809 

2 

3 

4 

7 

19  ~... ~~ 

^294 

38174 

1 

2 

3 

5 

20  „ 

659C 

'  0  1 862 

2 

5 

8 

13 

21 

:369 

6  8 1  52 

2 

3 

5 

8 

22  

;-789 
6884 

4  6587 
4  2594 

2 

2 
2 

4 
3 

6 
5 

23  „ -. 

57890 

5064' 

1 

2 

4 

6 

25  

22696 

3  4294 

2 

3 

4 

26  .-. 

34 

"  *176 

1 

2 

4 

27  

4- S3 

5  42 '  1 

1 

3 

7 

28  -_ - 

13896 

6  9431 

2 

4 

7 

29  .„ - 

4266 

3  5375 

1 

3 

4 

31   

3C75 
"343 

4  4062 

2  971- 

2 

1 

3 
2 

5 
3 

32 

34       

20072 
4264 

5393 
1685 

5  4331 
J  5561 
'  5366 

3  :^187 

1 
• 

3 
2 
1 
1 

4 
3 
1 
2 

7 
4 
1 

4 

36  

36  

37  „._ 

38  

116 
1898 

2  5948 
2  0327 

1 

1 
1 

2 
1 

3 
2 

30  

40  _... 

2281 

3  1806 

1 

2 

4 

42  

4026 

2  0904 

1 

1 

2 

43 -... 

120 

3  4250 

2 

3 

5 

44  

1343 
2414 

-  355- 

3  4:'3' 

1 

3 
2 

4 
3 

6 

4 

45  - 

46  

3148 

1220 

2 

4  6436 

3  2>975 

4  5000 

2 

1 
4 

4 
3 
5 

6 

4 
5 

47  

48  

49  

2277 

5.0097 

2 

4 

6 

50  - 

3004 

1.9787 

2 

2 

51   

299 

89 
?989 

1686 
684 

6.38 

2  9194 

.:   '528 

3  6554 

6  OOW 
2  954  3 

2  8436 

3  7237 

1 

5 

,  1 
2 
2 

7 
2 
2 
3 

3 
3 

4 
7 
3 
3 

4 

52  

53  

54    

55  

56  

57  ,..„ _ 

59  

120 

2  4333 

2 

3 

60  ~ _. 

1 

4  0000 

4 

4 

4 

61  

278 
4 

3676 

4  5144 

•'.  2500 
4  4502 

2 

2 

1 
3 

5 
1 
5 

62  

63 

64  „ 

3408 

6  7ia3 

2 

5 

8 

66  

29086 

6812 

489 

29715 
3  2606 
3  "996 

2 
2 
2 

2 
3 
3 

4 
4 
4 

66  

67 

68  - 

11522 

4  '519 

2 

3 

5 

69  

3450 
37 

33183 
2  5405 

2 

1 

3 
2 

4 

3 

70 — 

71   

99 
817 

39394 
3^931 

-  ■• 

2 

2 

3 
3 

6 
5 

72  

73  

6282 

4  4062 

2 

3 

6 

74  „ 

2 

2.5000 

2 

2 

3 

3 

3 

75     

40757 

41668 

2040 

10  2370 

1-  3195 

4.8819 

4 
3 

1 

5 
5 
2 

8 
9 

4 

13 

14 

7 

20 

76  

21 

77  

10 

25672 
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Table  7B.— MtoiCARfc  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Cent  n, 

(FY97  MEDPAR  Update  12/97  Grouper  V16.0) 


ea 


ORG 


78  . 

79  . 

80  . 

81  . 

82  .. 

83  . 

84  . 
86  . 

86  . 

87  . 

88  . 
88  . 

90  . 

91  . 

92  . 

93  . 

94  . 
96  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 
106 
106 
107 
108 
108 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
136 
136 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 


Number 
discharges 


30845 

247000 

8299 

6 

71035 

7249 

1290 

22415 

1501 

73076 

388565 

469073 

38989 

48 

14464 

1314 

13301 

1388 

61778 

25587 

28 

26442 

10283 

20140 

4520 

490 

29920 

26799 

4737 

101848 

6049 

68972 

62245 

5581 

118470 

46689 

8489 

15007 

208927 

3726 

6481 

1629 

37814 

170012 

83182 

43363 

154194 

62627 

5399 

719871 

16049 

4455 

98047 

24574 

174092 

6631 

30358 

8217 

1113 

209079 

67303 

107658 

81733 

36613 

143826 

78710 

6350 

10372 

1779 

146892 


Anthmettc 
mean  LOS 


7.3107 
8.4030 
5.8754 
12.6667 
7.1298 
5.5655 
3.3256 
6.6640 
3.8741 
6.3172 

5  4142 
6-2791 
4.4632 
39375 
6.3794 
43653 

6  4833 
3.8739 
4.8513 
3.8266 
4.9286 
3.0393 
2.1219 
4.4383 
2.7914 

48  0898 
12.5288 
9.7413 
10.9261 
10  6808 
11.2420 
7.9520 
96084 
5.8094 
3.9277 
12.2570 
8.3873 
8.7475 
4.1747 
3.9847 
2.9303 
5.3640 
8.1649 
6.6480 
4.2023 
4.4029 
4.4587 
2.8721 
124253 
5.5133 
6.0323 
2.9495 
5.9926 
46703 
3.1532 
2.4803 
3.4496 
4.3269 
2.9695 
4.0464 
2.5774 
29719 
3.8534 
2.7911 
2.2585 
52279 
2.8698 
10.2717 
67482 
12.2593 


th 

25th           1 

50th 

75th 

90th 

ntile 

percentile 

percentile 

percentile 

percentile 

3 

5 

7 

9 

12 

3 

4 

7 

10 

15 

2 

3 

5 

10 

2 

3 

6 

8 

2 

3 

6 

14 

2 

3 

4 

10 

1 

2 

3 

6 

2 

3 

5 

13 

1 

2 

3 

7 

1 

3 

5 

12 

2 

3 

4 

10 

2 

4 

5 

11 

2 

3 

4 

8 

1 

2 

3 

7 

2 

3 

5 

12 

1 

2 

4 

8 

2 

3 

5 

12 

1 

2 

3 

7 

2 

3 

4 

9 

1 

2 

3 

7 

1 

3 

13 

1 

2 

6 

1 

2 

4 

1 

3 

9 

1 

2 

^           ^ 

9 

14 

29 

87 

115 

4 

10 

16 

23 

4 

8 

11 

17 

5 

9 

13 

19 

6 

9 

12 

17 

4 

9 

14 

21 

4 

7 

13 

2 

8 

12 

18 

2 

6 

9 

1 

3 

8 

4 

9 

15 

24 

2 

7 

11 

16 

2 

7 

11 

17 

1 

3 

8 

1 

2 

9 

1 

2 

6 

1 

3 

13 

1 

5 

10 

18 

2 

6 

12 

1 

4 

7 

1 

2 

10 

1 

4 

9 

1 

2 

6 

4 

9 

15 

25 

2 

4 

10 

3 

5 

9 

1 

1 

7 

2 

5 

10 

1 

4 

8 

1 

3 

6 

1 

2 

5 

1 

3 

6 

1 

3 

8 

1 

2 

5 

1 

3 

8 

1 

2 

5 

1 

2 

5 

1 

3 

7 

1 

2 

5 

1 

2 

4 

1 

4 

10 

1 

2 

6 

5 

9 

12 

17 

4 

7 

10 

5 

10 

15 

22 
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tab.e  7B— Medicare  Prospective  Payment  System;  Se.ec'e:  Percentile  Lengths  of  Stay — Continued 
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Nuf^Oer 

A'ithrT>e!iC 

l.OTh 

25th 

50th 

75lh 

90th 

discharges 

"lean  lOS 

DercenMe 

oercentjie 

percentile 

perCrOnWe 

percentile 

149  

■438" 

6  8504 

4 

5 

6 

8 

10 

150  .„ 

23756 

4149 

10  8870 
5B894 

4 
2 

6 
3 

9 
5 

13 
6 

19 

151   

10 

152  

4713 

8  3393 

4 

5 

7 

10 

14 

153  

■604 

5  6359 

3 

4 

5 

7 

8 

154  

34348 

13  3603 

4 

7 

10 

16 

25 

155 

4743 

4  6864 

1 

2 

4 

6 

9 

156  ~ 

0 

18  000G 

6 

6 

30 

30 

30 

157  

9287 

53854 

1 

2 

4 

7 

11 

158  

4-10 

2  6190 

1 

1 

2 

3 

5 

159  

■a320 

4.9678 

1 

2 

4 

8 

9 

160  

9765 

2  6768 

1 

1 

2 

3 

5 

161  

14601 

4.087- 

1 

2 

3 

5 

9 

162  „ 

7065 

2  035C! 

1 

1 

1 

2 

4 

163  

5 

11  8000 

4 

4 

11 

13 

22 

164  ...„ 

5272 

8  5277 

4 

5 

7 

10 

15 

165  

1639 

4  9555 

2 

3 

5 

6 

8 

166  „ 

3542 

5  1256 

2 

3 

4 

6 

9 

167  _„ „ _ 

2325 

2  8456 

1 

2 

2 

*4 

5 

168  

1700 

4  5476 

1 

2 

3 

6 

9 

169  _ 

843 

2  5326 

1 

1 

2 

3 

5 

170  _ 

■2774 

11  2370 

2 

5 

8 

14 

23 

171  „ 

1004 

48337 

1 

2 

4 

6 

9 

172  

32993 

7  '1  '4 

2 

3 

5 

9 

14 

173  

2135 

396i^ 

1 

1 

3 

5 

8 

174  

248770 

4  9263 

2 

3 

4 

6 

9 

175  

21672 

3.0085 

1 

2 

3 

4 

5 

176  

18343 

54925 

2 

3 

4 

7 

10 

177  

■'•3a 

4  5572 

2 

2 

4 

6 

8 

178  „ 

3486 
■2486 

32114 
6  4200 

1 
2 

2 
3 

3 
5 

4 
8 

6 

179  

12 

180 

93327 

54284 

2 

3 

4 

7 

10 

181  

21330 

3.5057 

1 

2 

3 

4 

6 

182 -. „. 

234973 

4.3571 

1 

2 

3 

5 

8 

183 - 

69893 

3.0179 

1 

1 

2 

4 

6 

184  „ 

9' 

3  -648 

1 

2 

2 

4 

7 

185  

4046 

870 

4  488" 

3  9908 

1 
1 

2 

2 

3 
3 

6 
5 

9 

187  

8 

188  _ 

75257 

5  5624 

1 

2 

4 

7 

11 

189  

8618 

59 

10625 

831 

7334 

3  2060 
527^2 

14  5648 
6  7088 

12  5020 

1 

1 
4 
2 
5 

1 
2 

7 
4 
7 

2 

4 
11 

6 
10 

4 
7 

18 
8 

IS 

6 

190  

11 

191   

29 

192  

12 

193  _ 

22 

194  

773 
7094 

6  9288 
9  8105 

3 

4 

4 
6 

6 
8 

9 
12 

12 

195  

17 

196  

1260 
25012 

5  7254 
8  6285 

2 
3 

4 
5 

5 

7 

7 
10 

10 

197  

15 

198  

6357 
2ij37 

4  5945 
10  1733 

2 

3 

3 
5 

4 
8 

6 
14 

8 

199 

20 

200 

1339 

11  4593 

2 

4 

8 

14 

23 

201   

1651 

14  2938 

4 

6 

11 

18 

29 

202  

28649 

6  7440 

2 

3 

5 

8 

13 

203  _. 

29508 

6  8400 

2 

3 

5 

9 

14 

204  

53140 

6  0853 

2 

3 

5 

7 

11 

205  

2292" 

6  550C 

2 

3 

5 

8 

13 

206  ™ 

■614 

4  .0694 

1 

2 

3 

5 

8 

207  

35502 

5  ■,397 

1 

2 

4 

6 

10 

208  

9472 

2  8992 

1 

1 

2 

4_ 

6 

209  

362634 

5  4336 

3 

4 

5 

6 

8 

210  

141586 

70191 

3 

4 

6 

8 

12 

211 

26005 

5  1476 
3  7692 

3 
1 

4 
2 

5 

4 

8 
5 

8 

212  

6 

213  

:-496 

8.4066 

2 

4 

6 

11 

16 

216  _. 

6  ■  '  7 

98190 

2 

4 

7 

12 

19 

217  

2058:^ 

129505 

3 

5 

9 

16 

27 

218  

22^00 

5  32^7 

2 

3 

4 

6 

10 

219  

18252 

3.2882 

1 

2 

3 

4 

5 

220  

3.2000 

1 

1 

3 

4 

7 

223  _ _^ 

•854G 

2.6177 

1 

1 

2 

3 

5 

i  f,h-i .(,    KfUi->it"r 
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ORG 


224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

236 

236 

237 

236 

239 

240 

241 

242 

243 

244 

245 

246 

247 

246 

249 

2S0 

251 

262 

253 

254 

256 

256 

257 

256 

250 

260 

261 

262 

263 

264 

266 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

263 

284 

286 

286 

287 

288 

289 

290 

291 

292 

293 


Number 
discharges 


7682 
5644 
5540 
4597 
2757 
1100 
2386 

10685 

496 

4903 

2258 

5348 

39380 
1593 
7861 

59615 

13635 
2905 
2634 

81633 

12420 
4361 
1273 

12240 
8122 

10840 

3561 

2210 

1 

19384 

9275 

2 

5617 

21137 

16396 

3772 

4464 

1967 

659 

27474 
3318 
4309 
2464 
250 
875 
9415 
2662 

22961 

5940 

1307 

2409 

210 

932 

81663 

24598 

12 

14156 

5945 

2 

6201 

1656 

5634 

2141 

6161 

1478 

5467 

8922 

66 

5029 

347 


Arithmetic 
mean  LOS 


2.0607 
4.3656 
5.9224 
2.7261 
3.4345 
2.3827 
4.5306 
4.5647 
3.8327 
76490 
3.6151 
5.3113 
5.1518 
3.6353 
8.8615 
6.4289 
6.6882 
39983 
6.7358 
4.8627 
4.9928 
3.7420 
39309 
3.4938 
4  6959 
36358 
42263 
2.9570 
1.0000 
4.8629 
33439 
3.5000 
•  5.1064 
29877 
2.1344 
30803 
1  5383 
22466 
42231 
11.3931 
7.0530 
6.5331 
3.4054 
4.6400 
35783 
7.8786 
3.1480 
7  1545 
6.4330 
4.7980 
6.7430 
3.5143 
4  4678 
59066 
4  4950 
5.0000 
4.3177 
3.1527 
2.0000 
4.8029 
3.3255 
11  0193 
69650 
1 1 .2446 
5.9303 
3.2448 
2.5158 
1.7576 
10.7174 
5.5476 


10th 
percentile 


25th 
percentile 


1 

2 

2 

1 

1 

1 

2 

2 

1 

S 

2 

2 

3 

2 

4 

3 

3 

2 

3 

3 

3 

2 

2 

2 

2 

1 

2 

1 

1 

3 

2 

1 

2 

2 

1 

1 

1 
1 

5 
3 
2 
1 
2 
1 
3 
1 
4 
3 
2 
3 
1 
2 
3 
3 
2 
2 
1 
2 
2 
2 
5 
4 
6 
3 
1 
1 
1 
4 
2 


50th 
percentile 


2 

3 

4 

2 

2 

2 

3 

3 

2 

5 

3 

4 

4 

3 

7 

5 

5 

3 

5 

4 

4 

3 

3 

3 

4 

3 

3 

2 

1 

4 

3 

6 

4 

2 

2 

2 

1 

2 

3 

8 

5 

4 

2 

3 

2 

6 

2 

6 

5 

4 

6 

2 

4 

6 

4 

4 

3 

3 

2 

4 

3 

8 

5 

8 

5 

2 

2 

1 

8 

4 


3 
3 
3 
2 
3 
6 

14 
8 
8 
4 
6 
4 

10 
4 
9 
8 
6 
8 
4 
6 
7 
6 
7 
6 
4 
2 
6 
4 

13 
8 

13 
6 
3 
3 
2 

14 
7 


90th 

pefcentiie 


4 

9 

12 

5 

8 

6 

9 

9 

9 

16 

7 

10 

9 

7 

17 

12 

13 

7 

13 

9 

0 

7 

7 

7 

9 

7 

8 

5 

1 

9 

6 

6 

10 

6 

3 

7 

2 

4 

9 

22 

14 

13 

7 

9 

7 

16 

7 

13 

12 

8 

14 

7 

8 

10 

8 

9 

8 

6 

2 

9 

6 

21 

13 

22 

9 

7 

4 

3 

21 

12 
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DRQ 

NuTlDer 

Arithmetic 

lOt^ 

251^            ' 

50th 

75lh 

90th 

flischarges 

-near  lOS 

Dercentiie 

perosnttie 

oe'ce'^'w 

percentie 

percentile 

294               

82039 
3593 

4  9200 
3  9585 

.     1 

2 
2 

4 
3 

6 
5 

9 

295    

7 

296   _ 

235524 

5  3934 

2 

3 

4 

7 

10 

297   ... 

32715 

3  6521 

1 

2 

3 

4 

7 

298  

9' 

3  7253 

1 

1 

2 

4 

8 

299  

968 

5  3657 

1 

2 

4 

7 

10 

300    

16820 
2395 
7784 

19638 

6  2855 

38113 

1 0  1 382 

9  2247 

2 
1 
6 

4 

3 
2 
6 
5 

5 
3 
8 

7 

8 

5 
12 
10 

12 

301     

7 

302      

18 

303  

18 

304  

128-3 

8  9904 

2 

4 

7 

11 

18 

306       _ 

2552 

3  8985 

2 

3 

5 

7 

306  . — 

';365e 

5  50 1 9 

2 

3 

7 

12 

307  — 

2355 

2  3996 

1 

2 

3 

4 

306            

3.54  1 

26694 

7805 

-31 

6  0165 
2  5946 
4  2835 
■  9543 
4  3437 

2 

1 
2 

1 

1 

4 
2 
3 

1 
3 

8 

3 
5 

2 
6 

13 

309         

S 

310  

9 

311  

4 

312  _ - 

0 

313  

587 
28283 

2  3799 

"COOOC 

8  04^3 

10 

1 

10 
2 

2 

10 
5 

3 

10 
10 

5 

314  .„ 

10 

315  

18 

316  

93071 

6  8024 

2 

3 

5 

9 

14 

317  

787 
6194 

407 

2  8666 
6  '022 
2  9902 

1 
3 

1 

2 

5 
2 

3 
8 

4 

6 

318  

12 

319  „ 

6 

320 

1-7474 

5  5698 

2 

3 

4 

7 

10 

321  

236^9 

82 

'  593 ' 

7513 

4  04-6 
4  -098 
3  2'^66 
'  9385 

2 
2 

2 
2 

1 
1 

3 
3 
2 

1 

6 

4 
4 
2 

7 

32?  

7 

323     

6 

324  ., 

4 

325  - 

7409 

3  9591 

2 

3 

5 

8 

326  

2^92 

9 

750 

87 

4  3598 

306 

18572 
10338 
54082 

2  7-99 

2  8889 

3  '  1 67 

2  2644 
5  5769 

3  5603 

4  94  77 
4  9690 
3  7163 
3  6046 

3 
2 

1 
1 
2 
1 
3 
1 
2 
3 
3 
2 

2 
2 

3 

1 
4 
3 
4 
4 
3 
3 

3 
3 

5 
3 
7 
5 
6 
6 
4 
4 

5 

327  

4 

328  

7 

329 

4 

331  

11 

332        

7 

333  

11 

334     

8 

336     

5 

336  „ 

7 

337  

31770 
2767 
1987 

4909 
1007 
3882 

»              •:vi3 

2  2858 

4  7879 
4  -^26 
■  OOOC' 

2  9589 

3  46-8 

2  6235 

3  6389 

1 
2 
1 
1 
1 
2 
1 
1 

2 

3 
3 
1 
2 
2 
1 
2 

3 
6 

5- 

1 
3 

4 
3 

4 

4 

338            

10 

339  

9 

340  

1 

341   

6 

342          

7 

344  

S 

345  ...» 

8 

346  

4844 

5  e '  79 

3 

4 

7 

11 

347  

-365 

3  -370 

1 

2 

4 

6 

348  

318' 

4  252- 

2 

3 

5 

8 

349  

632 

2  7658 

1 

2 

4 

5 

350  

6- -4 

4  3999 

2 

2 

4 

5 

8 

352  

638. 

3  6160 

1 

2 

3 

4 

7 

363  

2816 

6  9457 

3 

4 

5 

8 

12 

354  

9926 

5.7743 

3 

3 

4 

6 

10 

355  

5640 

3.4624 

2 

3 

3 

4 

5 

366  ~ 

28S62 

2  6478 

1 

2 

2 

3 

4 

X7  

633C 

9  0289 

3 

5 

7 

11 

17 

358  

27373 

4  3708 

2 

3 

3 

5 

7 

359  

27990 

2  9775 

2 

2 

3 

3 

4 

360  

17843 

3.1581 

2 

3 

4 

5 

361  

540 

3.3259 

1 

2 

3 

7 

363  

3943 

3.3109 

2 

2 

3 

6 

364  

1828 

35656 

1 

2 

5 

8 

366  „ 

2298 

6  8903 

2 

6 

9 

14 

366  

4368 

6  8-16 

3 

5 

8 

14 

367  

506 

2  8893 

1 

2 

3 

6 

?'t> 
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ORG 

Number    ^ 
dtsctiarges 

Anihmetic 
m«an  LOS 

lom 
percentile 

25th 
percentile   i 

■  _      1 

..'»",.e'-:j:e 

90tti 
peroentil* 

368  

2895 
2588 

1154 

1157 

975 

3868 

147 
9 
214 
52 
168 
334 
87 
187 
40 
1460 
123 
1 
9 
13 
2513 
1806 
70948 
15 
18814 
18127 
1322 
7225 
6653 
1464 
38919 
3797 
3308 
634 
2667 
4644 
59252 
18 
24 
7781 
676 
45158 
230365 
41 
21184 
15269 
2680 
12113 
86 
10723 
1621 
15406 
4449 
1633 
940 
32769 
56829 
217 
409 
6811 
21537 
14552 
3322 
12//9 
1138 
5155 
570 
16247 
3153 
3425 

6.3530 
3.0622 
5.4610 
3.4754 
3.1549 
2.1171 
3.0340 
5.1111 
29252 
4.4808 
2.5952 
3.5868 
2.0345 
2.1283 
1.2750 
3.7301 
2«fi«5 
20000 
86667 
60000 
10.3828 
7.0853 
4.7241 
18.4667 
5.5200 
6.0414 
3.7239 
93664 
11.0137 
38907 
8  1409 
44464 
95299 
4.3202 
75047 
5.8404 
3.4182 
2.8889 
23333 
74429 
4.2219 
14.3432 
73967 
5.9024 
6  1906 
5.0200 
3.9474 
3.9569 
3.3372 
7.7520 
14.2961 
4.1352 
4.9020 
4.8010 
7.1755 
7.1861 
8.7198 
7.3088 
5.2152 
32053 
5.1804 
4.4078 
13.9618 
9.2061 
7.7065 
8.9081 
3.4333 
8.1177 
3.3321 
4.5007 

2 

1 

2 

2 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

2 

4 

1 

1 

1 

1 

2 

1 

2 

2 

1 

2 

1 

2 

1 

1 

2 

1 

1 

1 

2 

1 

4 

2 

2 

2 

2 

1 

1 

1 

2 

2 

1 

1 

1 

1 

2 

2 

1 

1 

1 

2 

1 

4 

3 

1 

2 

1 

1 

1 

1 

3 

1 

3 

3 

2 

1 

2 

2 

2 

2 

1 

1 

1 

1 

1 

2 

1 

2 

3 

2 

5 

2 

2 

2 

2 

3 

2 

3 

4 

1 

3 

2 

4 

2 

2 

3 

2 

1 

1 

3 

2 

7 

4 

2 

3 

3 

2 

2 

2 

3 

5 

2 

2 

2 

2 

3 

4 

3 

2 

1 

3 

2 

7 

5 

3 

3 

1 

3 

1 

2 

5 
2 
4 
3 
2 
2 
2 
3 
2 
3 
2 
2 
2 
1 
1 
3 
2 
2 
7 
4 
7 
4 
3 
5 
4 
6 
3 
6 
8 
3 
6 
3 
7. 
4 
9 
4 
3 
2 
2 
6 
3 
11 
6 
5 
5 
4 
3 
3 
2 
6 
10 
3 
3 
3 
4 
5 
7 
5 
3 
2 
4 
4 
13 
8 
6 

e 

2 
6 

2 
3 

8 

4 

5 

4 

3 

2 

3 

9 

3 

6 

3 

3 

2 

2 

1 

4 

3 

2 
10 

5 
12 

8 

6 
11 

7 

7 

5 

12 

14 
5 

10 
6 

12 
5 
9 
6 
4 
2 
3 
9 
5 

18 
9 
7 
8 
6 
5 
5 
5 
9 

18 
5 
6 
6 
8 
8 

11 
9 
6 
4 
6 
5 

21 

12 
9 

10 
4 

10 
4 
5 

12 

369  

6 

370  

9 

371  

6 

372   

5 

373  

3 

374  

3 

375    

10 

376  

6 

377  

9 

378  

4 

379    

7 

380   

3 

381  

382  

4 
2 

383   

8 

384    

6 

385    

2 

389   

IS 

390  

17 

392  

21 

394   

16 

395    

9 

396  

15 

397   

11 

398    

11 

399    

7 

400  „ 

401  

20 
23 

402    

9 

403  

17 

404  

9 

406  

407    

20 
8 

408   

18 

409  

11 

410  ^ 

411  

8 
8 

412  

4 

413   

15 

414  _ 

415    

8 
28 

416  

14 

417  

11 

418    

11 

419  

9 

420  

7 

421    

7 

422  

7 

423   

15 

424  

29 

425   

8 

426  

10 

427  

10 

428   

14 

429  

430  

431  

14 
17 
13 

432   

12 

433   

7 

434  

9 

435  

8 

436  

28 

437   

16 

439  

18 

440  

19 

441   : 

7 

442  

17 

443  „ : 

444  

7 
8 
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ae 
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453  . 
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455    . 
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465  . 

466  . 

467  . 
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4  /     i 

473 

475 
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478 
479 

480 
481 
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484 
485 
486 
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490 
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492 
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496 
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500 
501 
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506 
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Table  8A.— Statewide  Average  Op- 
erating Cost-toCharge  Ratios 
For  Urban  and  Rural  Hospitals 
(Case  Weighted)  March  1998 


Table  8B.— Statewide  Average 
Capital  Cost-to-Charge  Ratios 
(Case  Weighted)  March  1998— 
Continued 


State 

Uit>an 

Rural 

ALABAMA  

0.373 

0.446 

ALASKA  _ 

0.503 

0.731 

ARIZONA    

0.375 
0.515 

0.540 

ARKANSAS 

0457 

CALIFORNIA „ 

0.363 

0.481 

COLORADO  

0.467 

0.565 

CONNECTICUT  

0.546 

0532 

DELAWARE  

0.506 

0488 

DISTRICT  OF  COLUMBIA 
FLORIDA 

0521 

0.384 

0.389 

GEORGIA  „ 

0.497 
0.430 

0.497 

HAWAII   

0.569 

IDAHO 

0.564 

0.582 

ILLINOIS  

0445 

0546 

INDIANA „ 

0.559 

0  597 

IOWA 

0513 

0.640 

KANSAS  

0429 

0644 

KENTUCKY 

0496 

0.519 

LOUISIANA  

0  442 

0496 

MAINE  >»........ 

0620 

0576 

MARYLAND 

0  766 

0818 

MASSACHUSETTS  

0.540 

0.571 

MICHIGAN        

0467 
0  532 
0478 

0.580 

MINNESOTA  

0.611 

MISSISSIPPI  

0.499 

wl  1 OO^— AJ  rl  1      ••4**«**«««<4****a»***'* 

0  441 

0516 

MONTANA    

0.524 
0482 

0  569 

NEBRASKA  

0639 

NEVADA           

0.320 
0573 

0584 

NEW  HAMPSHIRE  

0586 

MPW    IPRCiPY 

0  436 

NEW  MEXICO  ...» 

0.466 

0510 

NEW  YORK    

O.Vvl 
0523 
0620 

0633 

NORTH  CAROLINA 

0461 

NORTH  DAKOTA    

0666 

OHIO  .......•••■••.»••. 

0.533 

0.576 

OKLAHOMA 

0.460 

0529 

OREGON  

0.546 

0.624 

PENNSYLVANIA 

0.407 
0481 
0  571 

0527 

PUERTO  RICO  

0569 

RHODE  ISLAND  

SOUTH  CAROLINA  

0.472 

0494 

SOUTH  DAKOTA 

0537 
0.481 
0.427 

0.620 

TENNESSEE      

0.508 

TEXAS  „ 

0536 

UTAH  „ 

0.538 

0635 

VERMONT  

0615 

0577 

VIRGINIA  „ 

0.476 

0499 

WASHINGTON  

0.599 
0.592 
0568 

0662 

WEST  VIRGINIA 

0573 

WISCONSIN  

0641 

WYOMING  

0.496 

0.694 

Table  8B.— Statewide  Average 
Capital  Cost-to-Charge  Ratios 
(Case  Weighted)  March  1998 


state 

Ratio 

ALABAMA 

0.047 

ALASKA  

0.066 

ARIZONA  

0043 

ARKANSAS  

0.054 

CALIFORNIA  „„ 

0038 

COLORADO  

0.052 

CONNECTICUT 

0.042 

DELAWARE  

0058 

State 


DISTRICT  OF  COLUMBIA 

FLORIDA  

GEORGIA  . — „ 

HAWAII  „.. 

IDAHO - 

ILLINOIS  

INDIANA   

IOWA    

KANSAS  

KENTUCKY  

LOUISIANA 

MAINE  

MARYLANQ 

MASSACHUSETTS  

MICHIGAN  _ 

MINNESOTA   „..., 

MISSISSIPPI  

MISSOURI 

MONTANA  

NEBRASKA  

NEVADA  

NEW  HAMPSHIRE  

NEW  JERSEY  _ 

NEW  MEXICO  

NEW  YORK  _ , 

NORTH  CAROLINA 

NORTH  DAKOTA  

OHIO  , 

OKLAHOMA 

OREGON  

PENNSYLVANIA  

PUERTO  RICO  

RHODE  ISLAND  

SOUTH  CAROLINA  .„ 

SOUTH  DAKOTA   

TENNESSEE  

UTAH  ^... 

VERMONT  

VIRGINIA  

WASHINGTON  

WEST  VIRGINIA 

WISCONSIN  

WYOMING  


Ratio 


0.040 
0.046 
0.049 
0.045 
0.054 
0.042 
0.059 
0.064 
0.052 
0061 
0067 
0.040 
0.013 
0.056 
0.046 
0.C66 
0.054 
0.049 
0.062 
0.057 
0.068 
0.066 
0.039 
0.047 
0.063 
0.047 
0.075 
0.063 
0.054 
0.065 
0.043 
0.054 
0.033 
0.053 
0.061 
0.056 
0.062 
0.056 
0.047 
0.058 
0.066 
0.056 
0.052 
0.066 


Appendix  A— Regulatory  Impact  Analyna 

/  Introduction 

We  generally  prepare  a  regulatory 
flexlbtlitv  analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5  U.S.C. 
601  through  612).  unless  we  certify  that  a 
proposed  rule  would  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  For  purposes  of  the  RFA.  we 
consider  all  hospitals  to  be  small  entities. 

Also,  section  n02(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  proposed  rule  that 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of  small 
rural  hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603  of 
the  RFA  With  the  exception  of  hospitals 
located  in  certain  New  England  counties,  for 
purposes  of  section  1 102(b)  of  the  Act.  we 
define  a  small  rural  hospital  as  a  hospital 
with  fewer  than  100  beds  that  is  located 


outside  of  a  Metropolitan  Statistical  Area 
(MSA)  or  New  England  County  Metropolitan 
Area  (NEO^IA).  Section  601(g)  of  the  Social 
Security  Amendments  of  1983  (Pub.  L.  98- 
21)  designated  hospitals  in  certain  New 
England  counties  as  belonging  to  ihe  adjacent 
NECMA.  Thus,  for  purposes  of  the 
prosi)ective  payment  system,  we  classify 
these  hospitals  as  urban  hospitals. 

It  is  clear  that  the  changes  being  proposed 
in  this  document  would  affect  both  a 
substantial  number  of  small  rural  hospitals  as 
well  as  other  classes  of  hospitals,  and  the 
effects  on  some  may  be  significant.  Therefore, 
the  discussion  below,  in  combination  with 
the  rest  of  this  proposed  rule,  constitutes  a 
combined  regulatory  impact  analysis  and 
regulatory  flexibility  analysis. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  proposed  rule 
was  reviewed  by  the  Office  of  Management 
and  Budget 

n  Objectives 

The  primary  objective  of  the  prospective 
payment  system  is  to  create  incentives  for 
hospitals  to  operate  efficiently  and  minimize 
unnecessary  costs  while  at  the  same  time 
ensuring  that  payments  are  sufficient  to 
adequately  compensate  hospitals  for  their 
legitimate  costs.  In  addition,  we  share 
national  goals  of  deficit  reduction  and 
restraints  on  government  spiending  in 
general. 

We  believe  the  proposed  changes  would 
further  each  of  these  goals  while  maintaining 
the  financial  viability  of  the  hospital  industry 
and  ensuring  access  to  high  quality  health 
care  for  Medicare  beneficiaries.  We  expect 
that  these  proposed  changes  would  ensure 
that  the  outcomes  of  this  payment  system  are 
reasonable  and  equitable  while  avoiding  or 
minimizing  unintended  adverse 
consequences. 

in.  Limitations  of  Our  Analysis 

As  has  been  the  case  in  previously 
published  regulatory  impact  analyses,  the 
following  quantitative  analysis  presents  the 
projected  effects  of  our  proposed  pwlicy 
changes,  as  well  as  statutory  changes 
effective  for  FY  1999.  on  various  hospital 
groups.  We  estimate  the  effects  of  individual 
policy  changes  by  estimating  payments  per 
case  while  holding  all  other  payment  policies 
constant.  We  use  the  best  data  available,  but 
we  do  not  attempt  to  predict  behavioral 
responses  to  our  f>olicy  changes,  and  we  do 
not  make  adjustments  for  future  changes  in 
such  variables  as  admissions,  lengths  of  stay. 
or  case  mix.  As  we  have  done  in  previous 
proposed  rules,  we  are  soliciting  comments 
and  information  about  the  anticipated  effects 
of  these  changes  on  hospitals  and  our 
methodology  for  estimating  them. 

IV.  GME  Payment  to  Nonhospital  Providers 
In  the  f>ast.  Medicare  only  paid  hospitals 
for  GME  costs.  Therefore,  FQHCs.  RHCs  and 
Medicare-fOhoice  organizations  may  have 
been  reluctant  to  train  many  residents  since 
they  would  incur  costs  in  training  the 
residents  but  would  not  be  reimbursed  for 
those  costs  by  Medicare.  Under  this  propoaed 
regulation,  where  the  non-hospital  site  incurs 
all  or  substantially  all  of  the  costs  of  the 
training  at  that  site,  Medicare  will  reimburse 
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the  pnivider  fo.'  Medicare's  share  of  the 
reasonable  costs  of  the  training.  The  proposal 
!(•  aliow  for  pavTnents  directly  to  these  non- 
hospital  sites  for  the  costs  of  training 
residents  in  approved  programs  will  facilitate 
more  training  of  residents  in  settings  that  will 
be  similar  to  the  settings  that  man>  of  those 
residents  will  ultimately  practice  after  their 
training  is  completed.  .Additionally,  this 
could  result  in  an  increase  in  the  number  of 
physicians  practicing  in  underserv-ed  areas. 

In  addition,  hospitals  are  currently  allowed 
to  count  residents,  working  m  nonhospital 
sites  in  their  count  of  residents  and  the 
hospital  would  be  paid  GME  payments,  if  it 
paid  for  ail  or  substantially  all  of  the  costs 
of  the  program  at  the  non-hospital  site. 
Previously  the  regulation  defined  the 
statutory  requirement  of  "all  or  substantially 
all"  to  mean  at  least  the  residents"  salaries 
and  fringe  benefits   I'nder  the  proposal  we 
would  redefine    all  or  substantially  all"  of 
the  costs  of  the  program  at  the  nonhospital 
site  to  also  include  the  CME  portion  of  the 
teaching  physicians'  salaries  and  fringe 
benefits.  This  wrill  require  hospitals  to  incur 
more  of  the  costs  of  the  training  at  the 
nonhospital  site  in  order  to  receive  both 
direct  and  indirect  GME  payments  for  those 
residents. 

Section  4625  of  the  Balanced  Budget  Act, 
which  provides  for  direct  graduate  medical 
education  piayments  to  nonhospital 
providers,  would  have  minimal  impact  in  the 
context  of  total  graduate  medical  education 
costs.  We  believe  that  the  most  significant 
impact  resulting  from  section  4625  will  be 
the  movement  of  resident  training  from  the 
inpatient  setting  to  the  nonhospital  setting. 
We  expect  that  such  a  shift  in  the  site  where 
resident  training  occurs  will  result  in  little  if 
any  additional  cost  to  Medicare.  In  addition 
to  the  expected  shift  in  training  from  the 
inpatient  setting  to  the  nonhospital  setting,  in 
relatively  few  cases,  section  4625  could 
result  in  additional  resident  training  being 
paid  by  Medicare.  However,  Medicare's  share 
of  costs  incurred  in  those  nonhospital  sites 
based  on  Medicare  utilization  is  often 
generally  low.  so  we  exp>ect  the  impact  of  the 
cost  of  training  of  any  additional  residents  to 
be  negliglible, 

V,  Hospitals  Included  In  and  Excluded  From 
the  Prospective  Payment  System 

The  prospiective  payment  systems  for 
hospital  inpatient  operating  and  capital- 
related  costs  encompass  nearly  all  general, 
short-term,  acute  care  hospitals  that 
participate  in  the  Medicare  program.  There 
were  45  Indian  Health  Service  hospitals  in 
our  database,  which  we  excluded  from  the 
analysis  due  to  the  special  characteristics  of 
the  prospective  payment  method  for  these 
hospitals.  Among  other  short-term,  acute  care 
hospitals,  only  the  50  such  hospitals  in 
Maryland  remain  excluded  from  the 
prospective  pwyment  system  under  the 
waiver  at  section  1814(b)(3)  of  the  Act.  Thus, 
as  of  March  1998,  we  have  included  4,956 
hospitals  in  our  analysis.  This  represents 
about  82  percent  of  all  Medicare- 
participating  hospitals.  The  majority  of  this 
impact  analysis  focuses  on  this  set  of 
hospitals. 

The  remaining  18  percent  are  specialty 
hospitals  that  are  excluded  &om  the 


prospective  payment  system  and  continue  to 
be  paid  on  the  basis  of  their  reasonable  costs 
(subtect  to  a  rate-of- increase  ceiling  on  their 
inpatient  operating  costs  per  discharge). 
These  hospitals  include  psychiatric, 
rehabilitation,  long-term  care,  children's,  and 
cancer  hospitals  The  impacts  of  our 
proposed  fKilicv  changes  on  these  hospitals 
are  discussed  below 

V7.  Impact  on  Excluded  Hospitals  and  Units 

As  of  March  1998,  there  were  1 ,082 
specialty  hospitals  excluded  from  the 
prtjspective  payment  system  and  instead  paid 
on  a  reasonable  cost  basis  subject  to  the  rate- 
ofincrease  ceiling  under  §  413.40.  In 
addition,  there  were  2,393  psychiatric  and 
rehabilitation  units  in  hospitals  otherwise 
subject  to  the  prosp>ective  payment  system. 
These  excluded  units  are  also  paid  in 
accordance  with  §413.40. 

As  required  by  section  1886(b)(3)(B)  of  the 
Act,  the  update  factor  applicable  to  the  rate- 
of-increase  limit  for  excluded  hospitals  and 
units  for  FY  1999  would  be  between  0  and 
2.5  fwrcent,  depending  on  the  hospital's  costs 
in  relation  to  its  limit. 

The  impact  on  excluded  hospitals  and 
units  of  the  proposed  update  in  the  rate-of- 
increase  limit  defiends  on  the  cumulative 
cost  increases  experienced  by  each  excluded 
hospital  or  unit  since  its  applicable  base 
period.  For  excluded  hospitals  and  units  that 
have  maintained  their  cost  increases  at  a 
level  below  the  percentage  increases  in  the 
rate-of-increase  limits  since  their  base  period, 
the  major  effect  will  be  on  the  level  of 
incentive  payments  these  hospitals  and  units 
receive.  Conversely,  for  excluded  hospitals 
and  units  with  per-case  cost  increases  above 
the  cumulative  update  in  their  rate-of- 
increase  limits,  the  major  effect  will  be  the 
amount  of  excess  costs  that  would  not  be 
reimbursed. 

We  note  that,  under  §413. 40(d)(3),  an 
excluded  hospital  or  unit  whose  costs  exceed 
110  percent  of  its  rate-of-increase  limit 
receives  its  rate-of-increase  limit  plus  50 
p>ercent  of  the  difference  between  its 
reasonable  costs  and  110  percent  of  the  limit, 
not  to  exceed  110  percent  of  its  limit.  In 
addition,  under  the  various  provisions  set 
forth  in  §413.40.  certain  excluded  hospitals 
and  units  can  obtain  payment  adjustments 
for  justifiable  increases  in  operating  costs 
that  exceea  the  limit.  At  the  same  time, 
however,  by  generally  limiting  payment 
increases,  we  continue  to  provide  an 
incentive  for  excluded  hospitals  and  units  to 
restrain  the  growth  in  their  spending  for 
patient  services. 

VII.  Quantitative  Impact  Analysis  of  the 

Proposed  Policy  Changes  Under  the 

Prospective  Payment  System  for  Operating 

Costs 

A.  Basis  and  Methodology  of  Estimates 

In  this  proposed  rule,  we  are  announcing 
pxjlicy  changes  and  payment  rate  updates  for 
the  prospective  jjayment  systems  for 
operating  and  capital-related  costs.  We 
estimate  the  total  payment  impact  of  these 
changes  on  FY  1999  payments  compared  to 
FY  1998  paymentsi  to  be  approximately  a 
S400  million  reduction.  We  have  prepared 
separate  impact  analyses  of  the  proposed 


changes  to  each  system.  This  section  deals 
with  changes  to  the  operating  prospective 
payment  system. 

'The  data  used  in  developing  the 
quantitative  analyses  presented  below  are 
taken  from  the  FY  1997  MedPAR  file  and  the 
most  current  provider-specific  file  that  is 
used  for  payment  purposes.  Although  the 
analyses  of  the  changes  to  the  operating 
prospective  payment  system  do  not 
incorporate  cost  data,  the  most  recently 
available  hospital  cost  repwrt  data  were  used 
to  categorize  hospitals.  Our  analysis  has 
several  qualifications.  First,  we  do  not  make 
adjustments  for  behavioral  changes  that 
hospitals  may  adopt  in  respmnse  to  these 
proposed  pwlicy  changes.  Second,  due  to  the 
interdependent  nature  of  the  prosp)ective 
payment  system,  it  is  very  difficult  to 
precisely  quantify  the  imp>act  associated  with 
each  prop>osed  change.  Third,  we  draw  up>on 
various  sources  for  the  data  used  to 
categorize  hospitals  in  the  tables.  In  some 
cases,  p>articularly  the  number  of  beds,  there 
is  a  fair  degree  of  variation  in  the  data  from 
different  sources.  We  have  attempted  to 
construct  these  variables  with  the  best 
available  source  overall.  For  individual 
hospitals,  however,  some  miscategorizations 
are  possible. 

Using  cases  in  the  FY  1997  MedPAR  file, 
we  simulated  payments  under  the  operating 
prospjective  payment  system  given  various 
combinations  of  payment  p>arameters.  Any 
short-term,  acute  care  hospitals  not  pjaid 
under  the  general  prosp>ective  payment 
systems  (Indian  Health  Service  hospitals  and 
hospitals  in  Mar>-land)  are  excluded  from  the 
simulations.  Payments  under  the  capital 
prospective  payment  system,  or  pwyments  for 
costs  other  than  inpatient  operating  costs,  are 
not  analyzed  here.  Estimated  payment 
impacts  of  proposed  FY  1 999  changes  to  the 
capital  prosp)ective  p>ayment  system  are 
discussed  below  in  section  VU  of  this 
Appendix. 

The  proposed  changes  discussed  sep>arately 
below  are  the  following: 

•  The  effects  of  implementing  the 
exp)anded  transfer  definition  enacted  by 
section  4407  of  the  BBA,  which  counts  as  a 
transfer  any  discharge  from  one  of  10  DRGs 
if  upxm  discharge  the  patient  is  admitted  to 
an  eiccluded  hospital  or  distinct  part  unit  or 

a  skilled  nursing  facility,  or  is  provided  home 
health  care  that  is  related  to  the 
hospitalization  within  3  days  of  the  date  of 
discharge. 

•  The  effects  of  the  annual  reclassification 
of  diagnoses  and  procedures  and  the 
recalibration  of  the  DRG  relative  weights 
required  by  section  1886(d)(4)(C)  of  the  Act 

•  The  effects  of  changes  in  hospitals'  wage 
index  values  reflecting  the  wage  index 
update  (FY  1995  data). 

•  The  effects  of  two  propKsed  changes  to 
the  wage  index:  (1)  including  the  costs 
associated  with  Part  A  ph>'sician  costs  under 
contract;  and  (2)  removing  the  overhead  costs 
related  to  dep>artments  excluded  from  the 
wage  data  used  to  calculate  the  wage  index 
(for  example,  skilled  nursing  facilities  and 
distinct  p>art  units). 

•  The  effects  of  geographic 
reclassifications  by  the  Medicare  Geographic 
Qassification  Review  Board  (MGCRBTthat 
will  be  effective  in  FY  1999. 
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•  The  total  change  in  paymt' 
FY  1999  policies  relativo  to  pa> 
on  FY  1998  policies. 

To  illustrate  the  impacts  of  the  FY  1999 
proposed  chanoes.  our  analysis  begins  with 
a  FY  1999  baseline  simulation  model  using: 
The  FY  199«  GROUPER  (version  15.0);  the 
FY  1998  wage  index;  the  transfer  deflnitioo 
prior  to  implementation  of  section  4407  of 
the  BBA;  and  no  MGCRB  reclassifications. 
Outlier  payments  are  set  at  5.1  percent  of 
total  DRG  payments 

Each  propoeed  and  statutory  policy  change 
is  then  added  incrementally  to  this  bHueline 
model,  finally  arriving  at  an  FY  1999  model 
incorporating  all  of  the  changes.  This  allows 
us  to  isolate  the  effects  of  each  change 

Our  final  comparison  illustrates  the 
percent  change  in  payments  per  case  from  FT^ 
1998  to  FY  1999.  Four  factors  have 
significant  impacts  here.  First  is  the  update 
to  the  standardized  amounts.  In  accordance 
with  section  l«86(d)(3HA)(iv)  of  the  Act,  we 
are  proposing  to  update  the  large  urban  and 
the  other  areas  average  standardized  amounts 
for  FY  1999  using  the  most  recently 
forecasted  hospital  marlcet  basket  increase  for 
FY  1999  of  2  6  percent  minus  1.9  percentage 
points.  Similarly,  section  18«6(b)(3KQ(ii)  of 
the  Act  provides  that  the  update  factor 
applicable  to  the  hospital-specific  rates  for 
sole  community  hospitals  (SCHs).  essential 
access  commumty  hospitals  (EACHs)  (which 
are  treated  as  SCHs  for  payment  purposes), 
and  Medicare-dependent,  small  rural 
hospitals  (MDHs)  is  equal  to  the  marliet 
basket  Increase  of  2.6  percent  minus  1.9 
percentage  points  (for  an  update  of  0.7 
percent).  '^ 

A  second  significant  factor  impacting 
changes  in  hospitals'  payments  per  case  from 
FY  1998  to  FY  1999  is  a  change  in  MGC31B 
reclassification  status  from  one  year  to  the 
next.  That  is.  hospitals  reclassified  in  FY 

1998  that  are  no  longer  reclassified  in  FY 

1999  may  have  a  negative  payment  impact 
going  from  FY  1998  to  F\  1999;  conversely, 
hospitals  not  reclassified  in  FY  1998  that  are 
reclassified  in  FY  1999  may  have  a  positive 
impact.  In  some  cases,  these  impacts  can  be 
quite  substantial,  so  if  a  relatively  small 
number  of  hospitals  in  a  particular  category 
lose  their  reclassification  status,  the 
percentage  increase  in  payments  for  the 
category  may  be  below  the  national  mean. 

A  third  significant  factor  is  that  we 
currently  estimate  that  actual  outlier 
payments  during  FY  1998  will  be  5.4  percent 
of  actual  total  DRC  payments.  When  the  FY 
1998  final  rule  was  published,  we  projected 
FY  1998  outlier  payments  would  b«  5.1 
percent  of  total  DRG  payments,  and  the 
standardized  amounts  were  reduced 
correspondingly.  The  effects  of  the  slightly 
higher  than  expected  outlier  f>ayments 
during  FY  1998  (as  discussed  in  the 
Addendum  to  this  proposed  rule)  are 
reflected  In  the  analyses  below  comparing 
our  current  estimates  of  FY  1998  payments 
per  case  to  estimated  FY  1999  payments  per 
case. 


idvments  per  case  in  FY  1999  are 
:..m  FY  1998  for  hospitals  that 
receive  the  indirect  medical  education  (IME) 
or  the  disproportionate  share  (DSH) 
adjustments.  Section  1886(d)(5)(B)(ii)  of  the 
Act  provides  that  the  IME  adjustment  is 
reduced  from  approximately  a  7.0  percent 
increase  for  every  10  percent  increase  in  a 
hospital's  resident-to-bed  ratio  in  FY  1998,  to 
a  6.5  percent  increase  in  FY  1999.  Similarly, 
in  accordance  with  section  1886(d)(5)(F)(Lx) 
of  the  Act.  the  DSH  adjustment  for  FY  1999 
is  reducad  by  2  percent  from  what  would 
otherwise  have  been  paid,  compared  to  ■  1 
percent  reduction  for  FY  1998. 

Table  I  demonstrates  the  results  of  our 
analysis.  The  table  categorizes  hospitals  by 
various  geographic  and  special  payment 
consideration  groups  to  illustrate  the  varying 
impactj  on  different  types  of  hospitals  The 
top  row  of  the  table  shows  the  overall  impact 
on  the  4.956  hospitals  included  in  the 
analysis.  This  is  132  fewer  hospitals  than 
were  included  in  the  lm(>act  analysis  in  the 
FY  1998  final  rule  with  comment  period  (62 
FR  46119). 

The  next  four  rows  of  Table  I  contain 
hospitals  categorized  according  to  their 
geographic  location  (all  urtian,  which  is 
further  divided  into  large  urban  and  other 
urban,  or  rural).  There  are  2,792  hospitals 
located  in  urban  areas  (MSAs  or  NECMAs) 
included  in  our  analysis.  Among  these,  there 
are  1,588  hospitals  located  in  large  urban 
areas  (populations  over  1  million),  and  1,204 
hospitals  in  other  urban  areas  (populations  of 
1  million  or  fewer).  In  addition,  there  are 
2.164  hospitals  in  rural  areas.  The  next  two 
groupings  are  by  bed-size  categories,  shown 
separately  for  urban  and  rural  hospitals.  The 
final  groupings  by  geographic  location  are  by 
census  divisions,  also  shown  separately  for 
urban  and  rural  hospitals. 

The  second  part  of  Table  I  shows  hospital 
groups  based  on  hospitals'  FY  1999  payment 
classifications,  including  any 
reclassifications  under  section  1886(d)(10)  of 
the  Act.  For  example,  the  rows  labeled  urban, 
large  urban,  other  urban,  and  rural  show  the 
numbers  of  hospitals  {>aid  based  on  these 
categorizations  (after  consideration  of 
geographic  reclassifications)  are  2,877,  1,681, 
1,196,  and  2.079.  respectively 

The  next  three  groupings  examine  the 
impacts  of  the  proposed  changes  on  hospitals 
grouped  by  whether  or  not  they  have 
residency  programs  (teaching  hospitals  that 
receive  an  IME  adjustment),  receive  DSH 
payments,  or  some  combination  of  these  two 
adjustments.  There  are  3,875  nonteaching 
hospitals  in  our  analysis.  841  teaching 
hospitals  with  fewer  than  100  residents,  and 
240  teaching  hospitals  with  100  or  more 
residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH  ptayment 
status,  and  whether  they  are  considered 
urban  or  rural  after  MGCRB  reclassifications. 
Hospitals  in  the  rural  DSH  categories, 
therefore,  represent  hospitals  that  were  not 


reclassified  for  purposes  ot  (.';>  '.•h:,  '.drdized 
amount  or  for  purposes  of  thi'  I  )>  t '. 
adjustment.  (They  may   howw      ^vf  :>f»'n 
reclassified  for  purposes  of  tiie  ■^a^u  uiae'i.) 
The  next  category  groups  hospitals 
considered  urban  af*»^'  j'^'^^raphir 
reclassification,  in  ;•  r-s    •  v^ :  >>t.ier  they 
receive  the  IME  adjustment.  !,''•  n^H 
adjustment,  both,  or  n«ilher 

The  next  rvv,  m  ;>,ir  itt'ly  examines 
hospitals  that  d\d    r,;'  .■  data  show  mav 
qualify  under  section  4401(b)  of  th'-  BBA  :  or 
the  sp<v-;a'  'fraporary  relipf  pmvisi,.;.,  which 
gram-  i.    i  :  htional  0.3  ;>>'r> c:!  ..^i.ute  to  the 
stancifi:  ;  .'»'■;  -im"  ,:;;>.   .:.  rt.!i;i!:i5n  to  the  0.7 
percp-'  ■   .;'(i<r"    ■•,«•?  ,•;  is;-  'n  -^  would  receive 
during  r '!   .  i^i'i    r-s  ..•  :^  .:.  a  !  0  percent 
update  iu:  tn.^  _d".e)^jr>     i  :i..ispitals.  To  be 
eligible,  a  hospital  must  not  be  an  MDH   :;  >' 
may  it  receive  either  IME  or  D.SH  navrru'iu.s 
It  must  also  experience  <i  :m<rtt;vf  -.v-dr^i,::'.  on 


I's    >i>«'rH'ii.i<  ;inisj>i^  ■,'.>'  ;Mvr;ier:^«.  .l;ir'.n>i  F^' 
i>i>(    v\ »■  •■>;•;;;-,, i'"i;  '•    ^.''iP  r;:)s;ii'«;'-  rwst-o 
.^rif'Tifr  "r:f>   :::i.;  r:  •.•»x;i;;vf' 

available  data)   Fin<!..    ■    q,.ai 

;.,r.  ::  =  »T.'s  vmti^  .ess  •r.iiri  '.";»■  .(^ri->K<i!H 

,issi«  :,i!f«.;  ,  i)s!s  •.:::  .• , .    i!  '.'■,<■  ;,i)!i  IME.  non- 
'inH    ■•■!::   MHH  r,  !s;i''rt;s    ;;  '!:>■  S'.■^•^^    Tb»r»' 


d!;nK 
•[XT'    latest 
:f\    1  nospital 


,f* 


ws  examine  the  .::ijMi  '..s  of 
n  nira!  hD'vp'.sa:^  ^v 

.<;■..!  f.A(  .\i^     -d^"  wHil 


The  :;>»»!  '( -. 
the  pri  i(Hiseil     .';a;;k(es 
Sf)e<::<i,  ■.isv-A)f:':'  ■irMi.; 
centers  I RKi,-.     WUW- 
as  rural  hiiHji.ta:-;  :;   ' 
payment  ■lfs;*nrft.!ii 
EACHs  (6*  •     W.nu 
and  RRCs    '■■4    snuwn  nere  wt*r»'  nn! 
reclassifiei;  '.■.:  ;.  .rf>i)'^ps  of  the  ^;ai:iidr 
amount.  T.^itT'*  .s  :.■;»•  s<  ii  'hdt  wiii  t.*> 
r*rla<!<;!fifd  for  trie  -.trtiiilariiiici"!  dmount  m 
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ed 
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•  Jjoi.pa-i^s  arc  'Ms'-ii 
■iMi;  '."i''  ;i'  is.i.ta.  N  Mi'if 
!,^f>ss*n;   -IS  a  ;>»:■'  t*:,'     ^t 
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ii»»ii  m 


•\  ;">e 


ttiesi'  :■  'WS     i 
our  a!ia, '.  -.  > 

Th''  ■.,"•>.:  M 
of  ou  riHrsr.,- 
utilizatior.  "> 
patient  da>^ 
from  the  FY  19'<s  Mh  ;.  a.-*'    os:  :f;*,r  :.ies, 
if  available  (otherwi!,*!  h>   i-*^  lata  ar*^ 
used).  Data  needed  io  (i^^\^•rv.^.,r,^  iwi.ership 
status  or  Medic::are  utili/,a';    ;,  ;)»ti  •':,'au"s 
were  unavailable  for  9 'j  r-o-^;   ;f,.s   F  .r  •:;>• 
most  f>art,  these  are  new  hosi    a  s 

The  next  series  of  grouping-^     .;■  -rn  the 
geographic  reclassification  status  of 
hospitals.  The  first  three  groupings  display 
hospitals  that  were  reclassified  by  the 
MGCRB  for  both  FY  1998  and  FY  1999.  or 
for  either  of  those  2  years,  bv  urban/rural 
status.  The  next  rows  illustrate  the  overall 
number  of  FT  1999  reclassifications,  as  well 
as  the  numbers  of  reclassified  hospitals 
groupwd  by  urban  and  rural  location.  The 
final  row  in  Table  1  contains  hospitals 
located  in  rural  counties  but  deemed  to  be 
urban  under  section  1886(d)(8)(B)  of  the  Act 
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Table  I  — impac'  Analvsis  o^^  Changes  fop  FY  1999  Oper^^ing  Prospective  Payment  System 

; Percent  changes  ir  pavnents  pe'  case 


Nurnbef  of 
•losps 

PAC  tran 

Drov- 
iSlO.n.  • 

DRG  re- 

caiib  ^ 

New  wage 
aata " 

Contract 

p'^vs  D!  a 
costs  ^ 

Aiiocaied 

ovemead 

costs* 

DRG  &  Wl 
changes' 

MGCRB 

red-  assifi- 

catKxi' 

An  FY  99 
changes* 

(0) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(BY  GEOGRAPHIC 

LOCATION) 

ALL  HOSPITALS  .. 

4.956 

-0.6 

0.1 

0.1 

0.0 

-0.1 

0.0 

0.0 

-0.7 

URBAN  HOS- 

PITALS   

2.792 

-0.7 

0.1 

0.0 

0.0 

-02 

-02 

-0.4 

-1.1 

..ARGE 

URBAN   

'  588 

-0.7 

0.1 

-0.3 

0.0 

-02 

-0.5 

-0.4 

-1.4 

CHEP 

jRBAN    

1.204 

-0.6 

0.1 

0.4 

0.0 

-02 

02 

-0.3 

-0.5 

P  jRAl  HOS- 

PITALS   

2.164 

-0.4 

0.1 

0.9 

-0.1 

0.3 

1.3 

2.4 

1.5 

BED  SIZE 

oRBAN) 

• 

0-99  BEDS  .... 

690 

-0.8 

0.2 

-0.3 

0.0 

-0.1 

-0.3 

-0.5 

-0.7 

^00-199 

BEDS      

936 

-0.8 

0.2 

-02 

0.0 

-0.1 

-0.3 

-0.4 

-1.0 

200-299 

BEDS     

zSf- 

-0.7 

0.1 

-0.1 

0.0 

-0.1 

-0.3 

-0.3 

-0.9 

jOO-^99 

BEDS     

448 

-0.6 

0.1 

0.0 

0.0 

-02 

-0.3 

-0.5 

-^2 

500  OR 

MORE 

BEDS      

152 

-0.5 

0.1 

0.3 

0.0 

-0.3 

0.1 

-02 

-^2 

BED  SiZE 

(RURAL; 

0-49  BEDS  .... 

1.135 

-0.3 

0.1 

0.9 

-0.1 

0.5 

1.3 

-0.1 

1.3 

50-99  BEDS  .. 

635 

-0.4 

0.1 

0.8 

-0.1 

0.3 

1.1 

0.9 

1,1 

10O-149 

BEDS      .._.. 

229 

-0.5 

0.1 

0.8 

-0.1 

0.4 

1.3 

3.3 

1.3 

150-199 

BEDS     

91 

-0.5 

0.1 

1.0 

-0.1 

0.3 

1.5 

3.9 

2.7 

200  OR 

MORE 

BEDS  

74 

-0.4 

0.1 

1.0 

0.0 

02 

1.4 

4.6 

1.6 

URBAN  BV  CEM- 

S..'S  DiViSiON: 

NEW  ENG- 

LAND      

152 

-0.7 

0.1 

-2.4 

-0.1 

0.1 

-2.7 

0.1 

-3.5 

MIDDLE  AT- 

LANTIC    

425 

-0.4 

0.2 

0.4 

0.3 

-02 

0.6 

-0.5 

-0.5 

SOUTH  AT- 

LANTIC    

413 

-0.6 

0.1 

0.8 

-0.1 

-02 

0.6 

-0.6 

-0.3 

EAST  NORTH 

CENTRAL  .. 

475 

-0.8 

0.1 

0.0 

-0.1 

-0.4 

-0.6 

-0.3 

-1.5 

EAST  SOUTH 

CENTRAL  .. 

159 

-0.6 

0.1 

0.5 

-0.1 

-0.4 

0.0 

-0.5 

-a7 

WES^ 

NOP'^H 

CENTRAL  .. 

186 

-0.7 

0.0 

0.9 

0.0 

0.1 

1.0 

-0.6 

0.1 

WEST  SOUTH 

CENTRAL  .. 

350 

-0.9 

0.1 

-1.1 

0.1 

-02 

-1.4 

-0.1 

-2.0 

MOUNTAIN  ... 

126 

-0.8 

0.1 

0.4 

02 

-02 

0.5 

-0.6 

-0.3 

PACIFIC    

■ibe 

-0.8 

0.1 

-0.5 

-0.1 

0.0 

-0.7 

-OJ 

-1.4 

PUERTO 

RiCO      

48 

-02 

0.3 

0.8 

-0.3 

-0.3 

0.3 

-0^ 

0.3 

RURAL  BY  CEN- 

SUS  DIVISION. 

NEW  ENG- 

LAND       

53 

-0.4 

0.0 

1.3 

0.1 

0.0 

1.4 

0.6 

-0.4 

MIDDLE  AT- 

^AN^IC    

80 

-0.3 

0.1 

0.9 

0.1 

0.0 

^2 

^2 

1.1 

SOUTH  AT- 

LANTIC    

286 

-0.4 

0.2 

0.8 

-0.1 

0.3 

1.1 

3J 

2.0 

EAST  NORTH 

CENTRAL  .. 

284 

-0.5 

0.1 

1.0 

-0.3 

0.3 

^2 

1.9 

1.5 

EAST  SOUTH 

CENTRAL  .. 

269 

-0.4 

0.1 

1.5 

-0.1 

0.3 

1.9 

2.5 

2.0 

.t«H2 
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TABtt  I.— Impact 


Analysis  Of  Changes  for  f-v  iy9y  Operating  PHosPkciivt  P.*. -m^n'  S'^'^tm — Continued 
[Percent  changes  in  payments  per  case] 


Number  of 
hosps.' 

PAC  tran 
prov- 
ision' 

DRG  re- 
call.» 

New  wage 
data' 

Contract     ' 
phys.  pt  a 
costs* 

An<xa!ed 
costs* 

DRG&WI 
changes' 

MGCRB 
red-assifi- 

cat)on* 

ABFY99 
changes* 

(0) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

WEST 

NORTH 

CENTRAL  .. 

499 

-0.4 

0.0 

1.1 

0.0 

0.7 

1.9 

2.1 

1.8 

WEST  SOUTH 

CENTRAL  .. 

341 

-0.5 

0.1 

0.3 

-0.1 

0.5 

0.8 

3.1 

0.7 

MOUNTAIN  ... 

206 

-0.3 

0.0 

0.3 

-0.1 

0.5 

0.8 

1.6 

12 

PACIFIC  

141 

-0.6 

0.1 

0.4 

-0.1 

0.4 

1.0 

2.3 

1.1 

PUERTO 

RICO  

6 

-0.4 

0.1 

23 

0.1 

-OJ 

22 

1.9 

0.8 

(BY  PAYMENT  CAT- 

EGORIES): 

URBAN  HOS- 

PITALS   

2.877 

-0.7 

0.1 

0.0 

0.0 

-0.2 

-02 

-0.3 

-1.0 

LARGE 

URBAN  

1.681 

-0.7 

0.1 

-0.3 

0.0 

-0.2 

-0.4 

-0.3 

-1.3 

OTHER 

URBAN  

1.196 

-0.6 

0.1 

0.4 

0.0 

-0.2 

02 

-0.4 

-0.5 

RURAL  HOS- 

PITALS   

2.079 

-0.4 

0.1 

0.9 

-0.1 

0.4 

1.3 

2.0 

1.4 

TEACHING  STA- 

TUS: 

NON-TEACH- 

ING   

3.875 

-0.7 

0.1 

0.2 

-0.1 

0.0 

02 

0.3 

-0.1 

LESS  THAN 

100  RES.   ... 

841 

-0.7 

0.1 

0.0 

0.0 

-0.2 

-02 

-0.3 

-0.9 

100^.  RESI- 

DENTS   

240 

-0.6 

0.1 

0.0 

0.1 

-02 

-0.1 

-0.3 

-1.7 

DISPROPORTIO- 

NATE SHARE 

HOSPITALS 

(DSH): 

NON-DSH  

3.074 

-0.6 

0.1 

0.1 

0.0 

-0.1 

0.1 

0.3 

-0.4 

URBAN  DSH: 

100  BEDS 

OR 

MORE 

1.402 

-0.7 

0.1 

0.0 

0.0 

-02 

-02 

-0.3 

-1.1 

FEWER 

THAN 

100 

BEDS  .. 

93 

-0.7 

0.2 

-0.2 

-0.1 

-0.1 

-0.3 

-0.5 

-0.7 

RURAL  DSH: 

SOLE 

COM- 

MUNI- 

TY 

^ 

(SCH)  .. 

156 

-0.2 

0.1 

0.8 

-0.1 

02 

1.1 

-0.1 

1.3 

REFER- 

RAL 

CEN- 

TERS 

(RRC)  .. 

47 

-0.5 

0.2 

1.3 

-0.1 

0.3 

1.9 

4.8 

2.9 

OTHER 

RURAL 

DSH 

HOSP.: 

100  BEDS 

OR 

MORE 

64 

-0.6 

0.2 

\2 

-0.1 

0.4 

1.8 

1.3 

0.8 

FEWER 

THAN 

100 

BEDS  .. 

120 

-0.3 

o.r 

1.4 

-0.1 

0.4 

1.8 

0.0 

1.7 

URBAN  TEACH- 

ING AND  DSH: 
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Table 


Impact  Analysis  of  Changes  for  FY  1999  Opera-^img  prospec  .e  p; 

■pe'cen;  ctianges  m  My^enrs  c>er  case 


M — Continued 


NunDer  o1 
hosps  ^ 

PAC  tran 
prov- 
ision ' 

ORG  re- 

caiiiD  -- 

New  wage 
data" 

Cootrac 

priys    p"  a 

costs ' 

Hiioca-frc 
ov  e'^ieac 

'-ostt  *■ 

■  1 

c»:;  .*.  .^ 

MG'^RB 

f-      .assifi- 

oauon* 

AM  FY  99 
changes* 

(0) 

0) 

(2) 

(3) 

14J 

l&J 

(6) 

(7) 

(8) 

BOTH 

TEAChiNQ 

AND  DSH  ... 

700 

-0.7 

0.1 

0.0 

0.0 

-02 

-02 

-0.4 

-1.4 

TEACHING 

AND  NO 

DSH 

328 

-0.6 

0.0 

0.0 

0.0 

-0.3 

-02 

-0.1 

-1.0 

NO  TEACH- 

ING AND 

DSH 

795 

-0.8 

02 

0.0 

-0.1 

-0.1 

-0.1 

-02 

-0.6 

NO  TEACH- 

ING AND 

NO  DSH  

1,054 

-0.7 

0.1 

-02 

0.0 

-0.1 

-0.3 

-0.3 

-0.6 

SPECiAL  UPDATE 

\ 

HOSPiTALS 

(UNDER  SEC 

440  KDi  OF 

PUBLIC  LAW 

^0^33: 

356 

-0.6 

02 

0.1 

-0.1 

-0.1 

0.1 

0.3 

-0.3 

Rural  hospital 

TYPES 

NONSPECIAL 

STATUS 

HOSPITALS 

9^ 

0  5 

02 

1.1 

-0.1 

0.5 

1.6 

1.1 

1.0 

RRC 

137 

-0.6 

0.1 

12 

0.0 

0.4 

1.8 

5.6 

2.5 

sch/each  .... 

633 

-02 

0.0 

0.4 

0.0 

02 

0.6 

0.1 

0.8 

MDH 

351 

-0.3 

0.1 

1.1 

-0.1 

0.5 

1.5 

0.4 

1.3 

SCKEACH 

AND  RRC   .. 

54 

-02 

0.0 

0.3 

0.0 

0.1 

0.4 

15 

1.3 

'VPE  OF  OWN- 

ERSHIP 

VOLUNTARY 

2.859 

-0.6 

0.1 

0.1 

0.0 

-0.1 

-0.1 

-0.1 

-0.8 

DROPRI- 

EtaRY     

671 

-0.9 

02 

0.1 

-0.1 

-0.1 

-0.1 

0.1 

-0.9 

GOVERN- 

MENT 

1.331 

-0.5 

0.1 

0.3 

-0.1 

0.0 

0.3 

0.3 

-0.3 

UNKNOWN  .... 

95 

-0.7 

02 

0.3 

-0.1 

-0.1 

02 

-02 

-0.7 

MEDICARE  UTILI- 

ZATION AS  A 

PERCENT  OF 

iKJPATlENT 

DAYS 

.>--26      

249 

-0.7 

02 

-0.7 

-0.1 

-0.1 

-1.0 

0.1 

-1.6 

co^'-oO 

1.267 
1.975 
1,370 

-0.7 
-0.6 
-0.6 

0.1 
0.1 
0.1 

0.0 
02 
0.3 

0.0 
0.0 
0.0 

-0.1 

-0.1 

0.0 

-02 
0.1 
0.4 

-02 
0.1 
0.0 

-12 

SiJ-66    

-0.4 

OVER  65  

0.0 

UNKNOWN  .... 

95 

-0.7 

02 

0.3 

-0.1 

-0.1 

02 

-02 

-0.7 

mOSP'TAlS  RECLAS- 

SIFIED BY  THE 

MEDICARE  GEO- 

GRAPHIC REVIEW 

BOARD 

RECLASSIFICATI- 

ON STATUS 

DURING  EV  98 

AND  FY  99 

RECLASSi-     • 

FiED  OUR- 

'NG  BOTH 

PY98  AND 

FY  99 

311 

-0.5 

0.1 

0.6 

-0.1 

0.1 

.       0.8 

6.6 

-0.1 

URBAN  ... 

70 

-0.5 

0.1 

02 

-0.1 

-0.3 

-0.1 

5.4 

-0« 

RURAL   ... 

241 

-0.5 

0.1 

1.0 

-0.1 

0.4 

1.5 

7JS 

02 

RECLASSI- 

FIED DUR- 

ING FY  99 

ONLY 

178 

-0.5 

0.1 

0.8 

-0.1 

02 

1.0 

4.0 

4.7 

2S684 
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Table  i.— impact 


ANALYSIS  OP  UHANUhS  hUH  Ft    1^99  OPERATING  PROSPECTIVE  PAYMENT  SYSTEM— Continued 
[Pefcent  changes  in  payments  per  case) 


Number  o1 
hosps.' 

PAC  tran. 
prov- 
ision 2 

DRG  r»- 
cahb.' 

New  wage 
data* 

Contract 
phys.  pt  a   ; 

Allocated 

ovemead 

costs" 

DRG  &  Wl 

char^ges'' 

MGCRB 

reci-  assiti- 

cation  » 

All  FY  99 
changes  * 

(0) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

URBAN  ... 

26 

-0.5 

0.1 

0.4 

-0.1 

0.0 

0.4 

3.1 

1.9 

RURAL  ... 

153 

-0.5 

0.1 

1.0 

-0.1 

0.3 

1.3 

4.4 

6.1 

RECLASSI- 

FIED DUR- 

ING FY98 

ONLY  

111 

-0.7 

0.1 

0.6 

0.0 

-02 

0.5 

-0.5 

-3.1 

URBAN  ... 

38 

-0.7 

0.1 

0.5 

0.1 

-0.3 

02 

-0.6 

-22 

RURAL  ... 

73 

-0.4 

0.1 

0.9 

-0.1 

0.4 

1.3 

-0.5 

-6.1 

FY  99  RECLASSI- 

FICATIONS: 

ALL  RECLAS- 

SIFIED 

HOSP 

489 

-0.5 

0.1 

0.7 

-0.1 

0.1 

0.9 

5.7 

1.6 

STAND. 

AMOU- 

NT 
ONLY  .. 

94 

-0.6 

0.1 

0.6 

0.1 

-0.3 

0.5 

1.0 

-0.3 

WAGE 

INDEX 

ONLY  .. 

281 

-0.5 

0.1 

0.5 

-0.1 

0.3 

0.8 

6.6 

-0.9 

BOTH   

47 

-0.6 

0.2 

0.9 

-0.1 

-0.4 

0.6 

3.8 

-1.6 

NON- 

RE- 

CLAS- 

SIFIED 

4.507 

-0.7 

0.1 

0.1 

0.0 

-0.1 

-0.1 

-0.4 

-0.7 

ALL  URBAN 

RECLASS. 

96 

-0.5 

0.1 

0.3 

-0.1 

-02 

0.0 

4.7 

02 

STAND. 

AMOU- 

NT 
ONLY  .. 

25 

-0.4 

0.2 

0.9 

0.1 

-0.4 

0.7 

0.7 

0.0 

WAGE 

INDEX 

ONLY  .. 

45 

-0.5 

0.1 

0.0 

-0.1 

0.1 

-0.1 

6.5 

0.6 

BOTH  

25 

-0.5 

0.1 

0.6 

-0.2 

-0.6 

-0.1 

2.9 

-0.5 

NON- 

RE- 

CLAS- 

SIFIED 

2.670 

-0.7 

0.1 

0.0 

0.0 

-02 

-02 

-0.6 

-1.1 

ALL  RURAL 

RECLASS. 

394 

-0.5 

0.1 

1.0 

-0.1 

0.4 

1.4 

6.3 

2.5 

STAND. 

AMOU- 

NT 
ONLY  .. 

57 

-0.5 

0.1 

1.1 

-0.2 

0.3 

1.5 

5.1 

2.4 

WAGE 

. 

INDEX 

ONLY  .. 

309 

-0.5 

0.1 

0.9 

-0.1 

0.4 

1.4 

6.1 

2.3 

BOTH  

28 

-0.6 

0.1 

1.1 

-0.1 

0.3 

1.6 

92 

3.8 

NON- 

RE- 

CLAS- 

SIFIED 

1.770 

-0.3 

0.1 

0.9 

-0.1 

0.3 

12 

-Q.5 

0.8 

OTHER  RECLAS- 

SIFIED HOS- 

PITALS (SEC- 

% 

TION 

^ 

1886((1)(8)(B))  ... 

27 

-0.5 

0.1 

-0.9 

0.2 

-0.3 

-0.9 

0.7 

-0.6 

'  Because  data  necessary  to  classify  some  hospitals  by  category  were  missHig,  the  total  number  of  hospitals  in  each  category  may  not  equal 
the  national  total  Discharge  data  are  from  FY  1997,  and  hospital  cost  report  data  are  trom  reporting  periods  Deginning  in  FY  1994  and  FY  1995. 

^This  column  displays  the  impact  ot  the  change  enacted  by  section  4407  of  the  BBA,  which  defines  discharges  frorri  1  of  10  DRGs  to 
postacute  care  as  transfers  Under  our  proposed  policy.  3  of  the  10  DRGs  would  be  paid  under  an  alternative  methottotogy  where  -hey  wouW  re- 
ceive 50  percent  ot  the  lull  DRG  amount  on  the  first  day  and  50  percent  of  the  current  per  diem  transfer  payment  amount  for  each  remaining  day 
of  the  stay   The  remaining  seven  DRGs  would  be  paid  using  our  cunent  transfer  payment  methodology 

J  This  column  displays  the  payment  impact  of  the  recalibration  ot  the  DRG  weights  based  on  FY  1997  MedPAR  data  and  the  DRG  ciassrfica- 
tton  changes,  in  accordance  with  section  1886(d)(4)(C)  of  the  Act. 
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•♦This  coiunn  shows  the  oayment  effects  o'  upaating  the  data  usee  to  calculate  the  wage  looex  wrth  data  from  the  FY  1995  cost  reports. 

*  This  column  displays  the  impact  ot  adding  contract  Pan  A  physician  costs  ic  the  wage  oata 

*This  column  illustrates  the  oaymenf  impact  of  removing  the  overhead  costs  allocated  to  aeoar-ien*?  wnere  the  directly  assigned  costs  are  al- 
ready exciuoed  from  the  wage  inoex  calculation  (for  example,  SNFs  and  distinc  par*  jnr.s, 

'  This  column  displays  the  combined  impact  of  the  reclassification  and  recalibration  ol  the  DRGs,  r^e  jpoatec  and  revised  wage  data  used  to 
calculate  the  wage  index,  and  the  Duoget  neutralrty  adjustment  factor  for  these  two  changes,  in  acco'Oance  witn  sections  i886rd)(4)(C)(iii)  and 
1886(d)(3)(E)  of  the  Act  Thus,  it  represents  the  combinec  impacts  shown  m  columns  2,  3.  4  anc  5  and  the  FY  1999  ^.r^oe■  'neutrality  factor  of 
0  999227 

"Shown  here  are  the  effects  of  geographic  redassitications  by  the  Medicare  Geograpnc  Ciasstica'io''  Review  Board  (MGCRB)  The  effects 
shown  here  demonstrate  the  FY  1999  payment  impact  of  going  from  no  reclassifications  to  tne  reaassiticatipf's  scfieduied  to  t)e  in  effect  for  FY 
t999   Reclassification  tor  prior  years  has  no  beannc  on  the  payment  impacts  shown  here 

^This  column  shows  changes  in  payments  from  FY  1998  to  FY  ^999  It  incorporates  all  of  the  char>ges  Oispiayec  m  columns  1,  6,  and  7  (the 
changes  displayed  m  columns  2,  3,  4  and  5  are  inciuoea  in  column  6i  it  also  displays  'ne  imc>act  of  the  FY  1999  uDOa'e,  changes  «i  hospitals' 
reclassification  status  m  rv  1999  cxjmpared  to  FY  1998.  the  difference  m  outlie'  payments  from  FY  1998  to  FY  1999  anc  the  reductions  to  pay- 
ments through  the  IME  and  DSH  adfustments  taking  effect  during  Fv  1999  Ti-^e  so—  0'  'hese  columns  ma*  t>e  a-Merent  from  the  percentage 
changes  shown  here  due  10  rounding  and  interaaive  etfects. 


B  Impact  of  the  Proposed  Implementation  of 
the  Expanded  Transfer  Definition  (Column  1) 

SecUon  1886{d)(5)[I)  of  the  .^ct  (added  by 
section  4407  of  the  BB.^)  requirps  the 
Secretary  to  select  10  DRGs  for  which 
discharges  (from  anv  one  of  these  DRGsi  tn 
a  postarute  care  provider  wiil  be  treated  as 
a  transfer  beginning  with  discharges  on  or 
after  October  1    1998  Qilumn  1  shows  the 
impact  of  this  provision 

Although  the  expanded  definition 
encompasses  only  10  DRGs.  thev  wert^ 
selected,  in  accordance  with  the  statute. 
based  upon  their  large  and  dispropcjrtionate 
volume  of  cases  receiving  fX)Stacute  care  We 
estimate  that  approximately  25  percent  of  all 
cases  receiving  follow-up  postacute  care 
come  from  these  10  DRGs  Therefore,  the 
overall  payment  impact  of  this  change  is 
significant  ja  0  6  percent  decrease  in 
payments  per  easel 

The  10  DRGs  that  we  are  prop>osing  to 
include  under  this  provision  are  identified  in 
section  V  A  of  the  preamble  to  this  proposed 
rule  In  addition  to  selecting  10  DRGs.  the 
statute  authorizes  the  Secretary  to  develop  an 
alternative  transfer  payment  methodology  for 
DRGs  where  a  substantial  portion  of  the  costs 
of  the  cases  occur  very  early  m  the  stav  This 
is  particularly  likely  to  happien  m  some 
surgical  DRGs  because  of  the  high  cost  of  the 
surgical  procedure  Based  on  our  analysis 
comj paring  the  costs  per  case  for  these  cases 
with  payments  under  our  current  transfer 
payment  methodology,  we  are  proposing  to 
pay  the  current  transfer  per  diem  for  all  DRGs 
except  DRGs  209.  210  and  21 1    For  those 
three  DRGs.  the  alternative  payment 
methodology  we  are  proposing  is  50  percent 
of  the  full  DRG  payment  amount  for  the  first 
day  of  the  stay,  plus  50  percent  of  the  current 
p)er  diem  transfer  payment  for  each 
remaining  day.  up  to  the  full  DRG  payment 

To  simulate  the  impact  of  these  proposed 
policies,  we  adjusted  hospitals'  transfer- 
adjusted  discharges  and  case-mix  index 
values  (using  version  15  of  the  GROUPER  i  to 
reflect  the  impact  of  this  expansion  in  the 
transfer  definition  The  transfer-adjusted 
discharge  amount  is  calculated  one  of  two 
ways,  depending  on  the  transfer  payment 
methodology   Under  our  current  transfer 
payment  methodology,  and  for  all  but  the 
three  DRGs  receiving  special  payment 
consideration,  this  adjustment  is  made 
simply  by  adding  one  to  the  length  of  stay 
and  dividing  that  amount  by  the  geometric 
mean  length  of  stay  for  the  DRG  (not  to 
exceed  1  0)  For  example,  a  transfer  after  3 
days  from  a  DRG  with  a  geometric  mean 


length  of  stay  of  6  days  would  have  a 
transfer-adjusted  discharge  weight  of  0.667 
((3i-l)/6). 

For  transfers  from  anv  one  of  the  ttiree 
DRGs  receiving  the  alternative  payment 
methodology,  the  transfer-adjusted  discharge 
amount  is  0  5  (to  reflect  that  these  cases 
receive  half  the  full  DRG  amount  the  first 
day),  plus  one-half  of  the  result  of  dividing 
one  plus  the  length  of  stay  prior  to  transfer 
by  the  geometric  mean  length  uf  stay  for  the 
DRG  .As  with  the  above  adjustment,  the 
result  '.s  equal  to  the  lesser  of  the  transfer- 
adiusted  DRG  or  1 

The  transfer-adiusted  case-mix  index 
values  are  calculated  b\  summing  trie 
transfer-ad|usted  DRG  weights  and  dividing 
by  the  transfer-adiusted  discha-i^es  The 
transfer-adjusted  DRG  weights  are  calculated 
by  multiplying  the  DRG  weig.^it  bv  the  lesser 
of  1  or  the  transfer-ad msted  discfiarge  for  the 
case,  divided  by  tne  geometric  mean  length 
of  stav  for  the  DRG   in  this  way  .  simulated 
payments  per  case  can  be  compared  before 
and  after  the  change  to  the  transfer  f)olicy. 

This  change  has  the  greatest  impact  among 
urban  hospitals  iO  '^  percent  decrease). 
Among  urban  hospitals,  smaller  hospitals 
(under  200  beds)  are  most  affected,  with  a  0.8 
percent  reduction  in  payments  For  urban 
.Mospitais  grouped  bv  census  division.  Puerto 
Rico  and  the  Middle  .^tiantlc  division  have 
the  smallest  negative  impacts  0  2  and  0  4 
percent  decreases  respectively.  The  Middle 
.Atla.ntic  division  has  traditionally  had  the 
longest  average  lengths  of  stav  therefore,  it 
is  not  surprising  that  the  impact  is  smallest 
here  Transfer  cases  with  a  length  of  stay 
more  than  the  tgeometnci  mean  length  of 
stav  minus  one  day  do  not  experience  ar:\ 
payment  impact  under  this  provision  iFull 
payment  is  reached  one  dav  prior  to  the 
mean  length  of  stay  due  to  ttie  double  per 
diem  paid  for  the  first  day  under  our  current 
transfer  payment  methodology  !  The  sm.ai! 
impact  in  FVierto  Rico  would  indicate  t-^a: 
these  hospitals  also  are  not  discharging 
patients  to  pKistacute  care  ea'^lv  in  the  stav 

Rural  hospitals  experience  a  smaller 
payment  impact  overall,  especially  the 
smallest  rural  hospitals  Those  with  fewer 
than  50  beds  (a  0  3  percent  decrease)   The 
smallest  impacts  among  rural  census 
divisions  are  m  the  Middle  .Mlantic  ana  \tif 
Mountain.  The  largest  rural  impact  is  m  tne 
Pacific  division,  with  a  0.6  percent  decrease 
This  change  is  consistent  with  the  shorter 
lengths  of  stay  in  this  geographic  region 

The  largest  negative  impact  is  a  0  9  percen' 
decrease  m  payments,  observed  a.Tiong  urOar. 


West  South  Central  hospitals,  and 
proprietary  hospitals.  The  smallest  negative 
impact  besides  urt>an  Puerto  Rico  hospitals 
occurs  in  SCHs  (0.2  percent  decrease).  Those 
SCHs  paid  based  on  their  hospital-specific 
amount  would  see  no  impact  related  to  this 
change,  since  there  is  no  transfer  adjustment 
made  to  the  hospital-sp>ecific  amount. 

C.  Impact  of  the  Proposed  Changes  to  the 
DRG  Classifications  and  Relative  Weights 
(Column  2) 

In  column  2  of  Table  I.  we  present  the 
combined  effects  of  the  DRG  reclassifications 
and  recalibration.  as  discussed  in  section  U 
of  the  preamble  to  this  proposed  rule.  Section 
1886(d)(4)(C)(I)  of  the  Act  requires  us  to 
annually  make  appropriate  classification 
changes  and  to  recalibrate  the  DRG  weights 
in  order  to  reflect  changes  in  treatment 
patterns,  technology,  and  any  other  factors 
that  may  change  the  relative  use  of  hospital 
resources. 

We  compared  aggregate  payments  using 
the  FY  1998  DRG  relative  weights  (GROUPER 
version  15)  to  aggregate  payments  using  the 
proposed  FY  1999  DRG  relative  weights 
(GROUPER  version  16).  Overall,  pwyments 
increase  by  0.1  percent  due  to  the  DRG 
changes,  although  this  is  prior  to  applying 
the  budget  neutrality  factor  for  DRG  and 
wage  index  changes  (see  column  6). 
Consistent  with  the  minor  changes  we  are 
proposing  for  the  FY  1999  GROUPER,  the 
redistributioilal  impacts  of  DRG 
reclassifications  and  recalibration  across 
hospital  groups  are  very  small  (a  0.1  percent 
increase  for  large  and  other  urt>an  hospitals, 
as  well  as  for  rural  hospitals).  Within 
nospital  categones,  the  net  effects  for  urban 
hospitals  are  small  positive  changes  for  all 
hospitals  (a  0  2  percent  increase  for  hospitals 
with  fewer  than  200  beds  and  a  0  1  percent 
increase  for  larger  hospitals).  Among  rural 
hospitals  all  hospital  cat^ohes  experience 
-AY,  ncrease  of  0  1  jjercent 

The  breakdowns  by  urban  census  division 
show  that  the  increase  among  urban  hospitals 
IS  spread  across  ail  census  categories,  with 
the  largest  increase  (0.3  percent)  for  hospitals 
n  Puerto  Rico.  For  rural  hospitals,  there  is 
CO  impact  ;that  is.  a  0.0  percent  change)  for 
hospitals  in  the  .New  England,  West  North 
Ontra.  ana  Mountain  census  divisions.  All 
other  divisions  expserience  a  0.1  percent 
increase 

This  pattern  of  small  increases  or  no 
hange  applies  to  all  other  hocpital 
categones  Overall  we  attribute  this  change 
tc  the  increasing  severity  of  illness  of 
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hospital  inpatients.  That  is 
numbers  of  less  acutely  ill  p^;  •• 

treated  outside  the  inpatient  setting,  the 
acuity  of  the  remaining  hospital  inpatients 
increases.  Although,  in  the  past,  this  effect 
was  seen  more  clearly  in  large  urban  and 
very  large  rural  hospitals,  which  often  had 
more  outpatient  settings  available  for  patient 
treatment,  hospitals  in  all  areas  now  appear 
to  be  able  to  take  advantage  of  this  practice 
Of  coutMi.  in  general,  these  positive  impacts 
are  very  minor,  with  virtually  no  hospital 
group  experiencing  more  than  a  0.2  percent 
increase. 

D.  Impact  of  Updating  the  Wage  Data 
(Column  3) 

S«:tion  1886(d)(3ME)  of  the  Act  requires 
that,  beginning  October  1.  1993.  we  annually 
update  the  wage  data  used  to  calculate  the 
wage  index   In  accordance  with  this 
requirement,  the  proposed  wage  index  for  FY 
1999  is  based  on  data  submitted  for  hospital 
cost  reporting  periods  beginning  on  or  after 
October  1.  1994  and  before  October  1.  1995. 
As  with  the  previous  column,  the  impact  of 
the  new  data  on  hospital  payments  is  isolated 
by  holding  the  other  payment  parameters 
constant  in  the  two  simulations  That  is. 
column  3  shows  the  percentage  changes  in 
payments  when  going  from  a  model  using  the 
FY  1998  wage  index  based  on  FY  1994  wage 
data  before  geographic  reclassifications  to  a 
model  using  the  FY  1999  prereclassificatlon 
wage  index  based  un  FY  1995  wage  data. 

The  wage  data  collected  on  the  FY  1995 
coat  reports  includes,  for  the  first  time. 
contract  labor  costs  and  hours  for  top 
management  positions  as  allowable  in  the 
wage  index  calculation  In  addition,  the 
changes  to  wage-related  coats  associated  with 
hospital  and  home  office  salaries  that  were 
discussed  in  the  September  1. 1994  final  rule 
(59  FR  45355)  are  reflected  in  the  FY  1995 
data.  These  changes  are  reflected  in  column 
3,  as  well  as  other  year-to-year  changes  in 
hospitals'  labor  costs 

The  results  indicate  that  the  new  wage  data 
have  an  overall  impact  of  a  0.1  percent 
increase  in  hospital  payments  (prior  to 
applying  the  budget  neutrality  ractor.  see 
column  6)  Rural  nospitals  especially  appear 
to  benefit  from  the  update  Their  payments 
increase  by  0  9  percent  These  increases  are 
attributable  to  relatively  large  incraaass  in  the 
wage  index  values  for  the  rural  areas  of 
particular  States;  South  Dakota.  Hawaii. 
Mississippi.  Wyoming,  New  Hampshire,  and 
Iowa  all  had  increases  greater  than  6  percent 
in  their  prereclassificatlon  wage  index 
vtiues. 

Urban  hospitals  as  a  group  are  not 
significantly  affected  by  the  updated  wage 
data  The  gains  of  hospitals  in  other  urban 
araaa  (0.4  percent  increase)  are  ofbet  by 
decreases  among  hospitals  in  large  urban 
areas  (0.3  percent  decrease).  The  negative 
impact  among  large  urban  areas  appears  to  be 
largely  due  to  a  5.8  percent  decrease  in  the 
wage  index  values  for  the  Boston  MSA.  This 
impact  is  especially  evident  in  the  2.4 
percent  decrease  for  urban  New  England 
hospitals  Urban  West  South  Central 
hospitals  experience  all  percent  decrease, 
largely  due  to  1 1  Texas  MSAs  with  FY  1999 
wage  indexes  that  bll  by  more  than  7 
percent.  These  appear  to  be  primarily  related 


to  larue  changes  in  the  average  hourly  wages 
of  individual  hospitals  in  MSAs  with  only  a 
few  hospitals.  We  would  point  out  that  the 
wage  data  used  for  the  proposed  wage  index 
is  not  final,  and  we  unaersund  that  many 
hospitals  have  submitted  revision  requests. 
To  the  extent  these  requests  are  granted  by 
hospitals'  fiscal  intermediaries,  these 
revisions  are  likely  to  affect  the  impacts 
shown  in  the  final  rule.  In  addition,  we 
continue  to  verify  the  accuracy  of  the  data  for 
hospitals  with  extraordinary  changes  in  their 
data  from  the  prior  year  We  anticipate  that 
all  these  verifications  will  be  completed 
when  we  calculate  the  final  FY  1999  wage 
index. 

The  largest  increases  are  seen  in  the  rural 
census  divisions.  Rural  Puerto  Rico 
experiences  the  greatest  positive  Impact.  2.3 
percent.  Hospitals  in  three  other  census 
divisions  receive  positive  impacts  over  1.0 
percent;  East  South  Central  at  1.5  percent. 
New  England  at  1  3  percent,  and  West  North 
Central  at  1  1  percent.  We  believe  these 
positive  Impacts  of  the  new  wage  data  for 
rural  hospitals  stem  from  the  expansion  of 
the  contract  labor  definition,  specifically  to 
include  certain  management  categories.  On 
average,  the  hourly  cost  of  contract  labor 
increased  for  rural  hospitals  by  5.9  percent 
Among  urban  hospitals,  the  increase  was  4.2 
percent. 

E.  Impact  of  Including  Contract  Physician 
Part  A  Costs  (Column  4) 

As  discussed  in  section  III.C.I  of  the 
preamble,  we  began  collecting  separate  wage 
data  for  both  direct  and  contract  phyvclan 
Part  A  services  on  the  FY  1995  cost  report. 
This  change  was  made  in  order  to  address 
any  (wtential  inequity  of  including  only 
salaried  Part  A  physician  costs  in  the  wage 
index  while  some  States  had  laws  prohibiting 
their  hospitals  from  employing  physicians 
directly  (forcing  hospitals  to  contract  with 
physicians  for  administrative  services).  Based 
on  our  analysis,  we  are  proposing  to  include 
contract  physician  Part  A  costs  in  the  wage 
index  calculation. 

Column  4  shows  the  payment  impacts  of 
including  these  data.  Although  only  two 
States  currently  maintain  the  prohibition 
against  hospitals  directly  employing 
physicians  (Texas  and  California),  many 
nospitals  in  other  States  reported  these  costs 
as  well  Thus,  the  impacts  of  this  proposed 
change  extend  well  beyond  Texas  and 
California.  In  fact,  the  urban  Middle  Atlantic 
census  division  shows  the  largest  positive 
impact  from  this  change  (0  3  percent). 

In  general,  hospitals  in  other  areas 
experience  either  no  changes  due  to  this 
proposed  policy,  or  small  (0.1  percent) 
increases  or  decreases.  However,  urban 
hospitals  in  Puerto  Rico  and  rural  hospitals 
in  the  East  North  Central  census  division 
experience  0.3  percent  decreases.  The 
negative  rural  East  North  Central  impact  is 
largely  due  to  a  negative  impact  of  this 
change  on  the  rural  Wisconsin  wage  index. 

As  noted  above,  the  data  used  to  prepare 
the  proposed  FY  1999  wage  index  are  subject 
to  revision,  and  we  understand  that  many 
hospitals  requested  changes  to  their  contract 
physician  Part  A  costs  prior  to  the  March  9 
deadline  for  all  requests  for  wage  data 
changes  to  be  submitted  to  the  fiscal 


intermediaries.  The  extent  of  these  requests 
and  the  number  which  are  approved  by  the 
fiscal  intermediaries  may  change  the  impacts 
in  the  final  rule. 

F  Impact  of  Removing  Overhead  Costs  of 
Excluded  Areas  (Column  5) 

Prior  years'  wage  index  calculations  have 
removed  the  direct  wages  and  hours 
associated  with  certain  subprovider 
components  excluded  from  the  prosf>ective 
payment  system:  however,  the  overhead  costs 
associated  with  these  excluded  compionents 
have  not  been  removed.  We  revised  the  FY 
1995  cost  report  to  allow  hospitals  to  report 
separately  overhead  salaries  and  hours,  and 
we  are  pro[>osing  to  remove  the  overhead 
costs  and  hours  allocated  to  areas  of  the 
hospital  excluded  from  the  wage  index 
calculation 

Column  5  displays  the  impacts  on  FY  1999 
piayments  per  case  of  implementing  this 
change  The  overall  impiact  is  a  0.1  jjercent 
decline  In  payments,  however,  once  again  (as 
with  the  impacts  of  the  FY  1995  data),  the 
impact  diverges  along  urban  and  rural  lines. 
Urban  hospitals  lose  0  2  percent  as  a  result 
of  removing  these  overhead  costs,  while  rural 
hospitals  gain  0  3  percent  Among  rural 
hospitals  by  bed  size,  the  smallest  rural 
hospitals  benefit  the  most,  with  a  0.5  percent 
increase  for  rural  hospitals  with  fewer  than 
50  beds. 

Hospitals  in  the  rural  West  North  Central 
census  division  experience  the  largest 
percentage  increase  (0.7  percent).  The  largest 
negative  impacts  are  in  Puerto  Rico  (urban 
and  rural),  and  urban  East  North  Central  and 
urban  East  South  Central. 

The  combined  wage  index  changes  in 
Table  1  are  determined  by  summing  the 
individual  Impacts  In  columns  3.  4.  and  5. 
For  example,  the  rural  West  North  Central 
census  division  gains  1.1  percent  from  the 
new  wage  data,  and  0.7  pmrcent  from 
removing  the  overhead  costs  allocated  to 
excluded  areas.  Therefore,  the  combined 
impact  of  the  FY  1999  wage  index  for  these 
hospitals  is  a  1.8  pwrcent  increase. 

The  following  chart  compares  the  shifts  in 
wage  index  values  for  labor  market  areas  for 
FY  1999  relaUve  to  FY  1998  This  chart 
demonstrates  the  impact  of  the  proposed 
changes  for  the  FY  1999  wage  index  relative 
to  the  FY  1998  wage  index.  The  majority  of 
labor  market  areas  (282)  experience  less  than 
a  5  percent  change.  A  total  of  54  labor  market 
areas  expterience  an  increase  of  more  than  5 
percent  with  13  having  an  IncrKas.-  greater 
than  10  pjercent.  A  total  of  34  art-is 
experience  decreases  of  more  :r:.::    >  jwrcent 
(all  urban).  Of  those.  6  decline  b>  lu  percent 
or  more. 
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Among  urban  hospitals,  164  would 
expmrience  an  increase  of  more  than  5 
percent  and  29  mor«  than  10  percent.  More 
rural  hospitals  have  increases  greater  than  5 
percent  (360),  but  none  greater  than  10 
percent.  On  the  negative  side,  268  urban 
hospitals  but  no  rural  hospitals  have 
decreases  in  their  wage  index  values  of  at 
least  5  percent  (30  of  the  urban  hospitals 
have  decreases  greater  than  10  percent).  The 
following  chart  shows  the  projected  impiact 
for  urban  and  rural  hospitals. 
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G.  Combined  Impact  of  DRG  and  Wage  Index 
Changes — Including  Budget  Neutrality 
Adjustment  (Column  6) 

The  impact  of  DRG  reclassifications  and 
recalibration  on  aggregate  payments  is 
required  by  section  1886(d)(4)(C)(iii)  of  the 
Act  to  be  budget  neutral.  In  addition,  section 
1886(d)(3)(E)  of  the  Act  specifies  that  any 
upxlates  or  adjustments  to  the  wage  index  are 
to  be  budget  neutral.  As  noted  in  the 
Addendum  to  this  propKMed  rule,  we 
corr.{>ared  aggn^gate  payments  using  the  FY 
1998  DR(>  relative  weights  and  wage  index  to 
aggregate  payments  using  the  FY  1999  DRG 
relative  weights  and  wage  index.  Based  on 
this  comparison,  we  computed  a  wage  and 
recalibration  budget  neutrality  factor  of 
0.999227   In  Table  1,  the  combined  overall 
impacts  of  the  effects  of  both  the  DRG 
reclassifications  and  recalibration  and  the 
updated  wage  index  are  shown  in  column  6. 
The  0.0  percent  impact  for  All  Hospitals 
demonstrates  that  these  changes,  in 
combination  with  the  budget  neutrality 
factor,  are  budget  neutral. 

For  the  most  part,  the  changes  in  this 
column  are  the  sum  of  the  changes  in 
columns  2.  3.  4.  and  5.  minus  approximately 
0.1  percent  attributable  to  the  budget 
neutrality  factor  There  may.  of  course,  be 
some  variation  of  plus  or  minus  0.1  percent 
due  to  rounding 


H   Impact  of  .MGCRB  Reclassifications 

(Column  7) 

Our  impMct  analysis  to  this  pxjint  has 
assumed  hospitals  are  p>aid  on  the  basis  of 
their  actual  geographic  location  (with  the 
exception  of  ongoing  pKillcles  that  provide 
that  certain  hospitals  receive  payments  on 
bases  other  than  where  they  are 
geographically  lcx;ated,  such  as  hospitals  in 
rural  counties  that  are  deemed  urban  under 
section  1886(d)l8)(B!  of  the  Act).  The  changes 
in  column  7  reflect  the  per  case  payment 
impact  of  moving  from  this  baseline  to  a 
simulation  incorporating  the  MGCRB 
decisions  for  FY  1999  .As  noted  below,  these 
decisions  affect  hospitals  standardized 
amount  and  wage  index  area  assignments.  In 
addition,  rural  hospitals  reclassified  for 
piuposes  of  the  standardized  amount  qualify 
to  be  treated  as  urban  for  purp>oses  of  the 
DSH  adjustment. 

Beginning  in  1998,  by  February  28  of  each 
year,  the  MGCRB  makes  reclassification 
determinations  that  will  be  effective  for  the 
next  fiscal  year,  which  begins  on  October  1. 
(In  pjrevious  years,  these  determinations  were 
made  by  March  30  )  The  MGCRB  may 
approve  a  hospitals  reclassification  request 
for  the  purp)ose  of  using  the  other  area's 
standardized  amount,  wage  index  value,  or 
both  or  for  FYS  1999-2001  for  purposes  of 
qualifying  for  a  DSH  adjustment  or  to  receive 
a  higher  DSH  payment. 

The  proposed  F'i'  1999  wage  index  values 
incorporate  all  of  the  MGCRB's 
reclassification  decisions  for  FY  1999.  The 
wage  index  values  also  reflect  any  decisions 
made  by  the  HCFA  Administrator  through 
the  appeals  and  review  process  for  MGCRB 
decisions  as  of  February  27;  1998.  Additional 
changes  that  result  from  the  Administrator's 
review  of  MGCRB  decisions  or  a  request  by 
a  hospital  to  withdraw  Its  application  will  be 
reflected  in  the  final  rule  for  FY  1999. 

The  overall  effect  of  geographic 
reclassification  is  required  by  section 
1886(d)(8)(D)  of  the  Act  to  be  budget  neutral. 
Therefore,  we  applied  an  adjustment  of 
0.994019  to  ensure  that  the  effects  of 
reclassification  are  budget  neutral.  (See 
section  11.  A. 4  of  the  Addendum  to  this 
proposed  rule.) 

As  a  group,  rural  hospitals  benefit  from 
geographic  reclassification.  Their  payments 
rise  2.4  percent,  while  payments  to  urban 
hospitals  decline  0.4  percent.  Hospitals  in 
other  urban  areas  see  a  decrease  in  p>ayments 
of  0.3  percent,  while  large  urban  hospitals 
lose  0.4  percent   Among  urban  hospital 
groups  (that  is,  bed  size,  census  division,  and 
special  payment  status),  payments  generally 
decline. 

A  positive  impact  is  evljjent  among  all 
rural  hospital  groups  except  the  smallest 
hospitals  (under  50  beds),  which  experience 
a  slight  decrease  of  0.1  percent.  The  smallest 
increase  among  the  rural  census  divisions  is 
0.6  percent  for  New  England  The  largest 
increase  is  in  rural  South  Atlantic,  with  an 
increase  of  3.3  percent. 

Among  rural  hospitals  designated  as  RRCs, 
108  hospitals  are  reclassified  for  purposes  of 
the  wage  index  onh  .  leading  to  the  5.6 
percent  increase  m  payments  among  RRCs 
overall.  This  piositive  impact  on  RRCs  is  also 
reflected  in  the  category  of  rural  hospitals 


with  200  or  more  beds,  which  has  a  4.6 
p>ercent  increase  in  payments. 

Rural  hospitals  reclassified  for  FT  1998 
and  FY  1999  experience  a  6.6  percent 
Increase  in  payments.  This  may  be  due  to  the 
fact  that  these  hospitals  have  the  most  to  gain 
from  reclassification  and  have  been 
reclassified  for  a  period  of  years  Rural 
hospitals  reclassified  for  fS'  1999  only 
experience  a  4.4  percent  increase  in 
pwyments,  while  rural  hospitals  reclassified 
for  FV  1998  only  experience  a  0.5  percent 
decrease  in  payments.  Urban  hospitals 
reclassified  for  FTl  998  but  not  FY  1999 
experience  a  0.6  percent  decline  in  p>ayments 
overall.  Urban  hospitals  reclassified  for  FY 
1999  but  not  for  FY  1998  experience  a  3.1 
percent  increase  in  payments. 

The  FY  1999  Reclassification  rows  of  Table 
I  show  the  changes  in  payments  per  case  for 
all  FY  1999  reclassified  and  nonreclassified 
hospitals  in  urban  and  rural  locations  for 
each  of  the  three  reclassification  categories 
(standardized  amount  only,  wage  index  only, 
or  both).  The  table  illustrates  that  the  largest 
impMCt  for  reclassified  rural  hospitals  is  for 
those  hospitals  reclassified  for  both  the 
standardized  amount  and  the  wage  index 
These  hospitals  receive  a  9.2  percent  Increase 
in  payments.  In  addition,  rural  hospitals 
reclassified  just  for  the  wage  index  receive  a 
6.1  percent  pwyment  Increase.  The  overall 
impect  on  reclassified  hospitals  is  to  increase 
their  pwyments  per  case  by  an  average  of  5.7 
percent  for  FY  1999. 

Among  the  27  rural  hospitals  deemed  to  be 
urban  under  section  1886(d)(8)(B)  of  the  Act. 
payments  increase  0.7  percent  due  to  MGCRB 
reclassification.  This  is  because,  although 
these  hospitals  are  treated  as  being  attached 
to  an  urban  area  in  our  baseline  (their 
redesignatlon  is  ongoing,  rather  than  annual 
like  the  MGCRB  reclassifications),  they  are 
eligible  for  MGCRB  reclassification.  For  FY 
1999.  one  hospital  in  this  category 
reclassified  to  a  large  urban  area. 

The  reclassification  of  hospitals  primarily 
affects  {payment  to  nonreclassified  hospitals 
through  changes  in  the  wage  index  and  the 
geographic  reclassification  budget  neutrality 
adjustment  required  by  section  1886ld)(8)(D) 
of  the  Act.  Among  hospitals  that  are  not 
reclassified,  the  overall  imp>act  of  hospital 
reclassifications  is  an  average  decrease  in 
payments  per  case  of  about  0.4  percent.  Rural 
nonreclassified  hospitals  decrease  slightly 
more,  experiencing  a  0.5  percent  decrease, 
and  urban  nonreclassified  hospitals  lose  0.6 
percent  (the  amount  of  the  budget  neutrality 
offset). 

The  number  of  reclassifications  for 
purp>oses  of  the  standardized  amount,  or  for 
both  the  standardized  amount  and  the  wage 
index,  has  increased  from  149  in  FY  1998  to 
162  in  FY  1999.  The  number  of  wage  index 
only  reclassifications  Increased  from  284  in 
FY  1998  to  358  in  FY  1999.  These  increases 
are  mainly  attributable  to  two  changes  made 
by  the  BBA.  Section  4202  of  the  BBA 
amended  section  1886(d)(10)(D)  of  the  Act  to 
allow  RRCs  to  reclassify  for  wage  index 
purp)Oses  based  only  on  comp>arison  of  the 
RRCs  average  hourly  wage  to  the  average 
hourly  wage  of  the  area  to  which  it  applies 
to  be  reclassified.  In  addition,  section  4203 
provides  that  for  FTs  1999-2001.  a  rural 
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DSH  payment. 

The  foregoing  analysis  was  based  on 
MGCRB  and  HCTA  Administrator  decisions 
made  by  February  27  of  this  year  As 
previously  noted,  there  tnay  be  changes  to 
tome  MGCRB  decisions  through  the  appeals, 
review,  and  applicant  withdrawal  process. 
The  outcome  of  theee  cases  will  be  reflected 
in  the  analysis  presented  in  the  final  rule 

I.  All  Changes  (Column  8) 

Column  8  compares  our  estimate  of 
payments  per  case,  incorporatmg  all  changes 
reflected  in  this  proposed  rule  for  FY  1999 
(including  statutory  changes),  to  our  estimate 
of  payments  per  case  in  FY  1998.  It  includes 
the  effects  of  the  0.7  percent  update  to  the 
standardized  amounts  and  the  hospital- 
specific  rates  for  SCHs,  EACHs.  and  MDHs. 
It  also  reflects  the  0.3  percentage  point 
difference  between  the  projected  outlier 
payments  in  FY  1999  (5. 1  percent  of  total 
DRG  paymenu)  and  the  current  estimate  of 
the  percentage  of  actual  outlier  payments  in 
FY  1998  (5  4  percent),  as  described  in  the 
introduction  to  this  Appendix  and  the 
Addendum  to  this  proposed  rule. 

Additional  cJianges  affecting  the  difference 
between  FY  1998  and  FY  1999  payments  are 
the  reductions  to  the  IME  and  DSH 
adjustments  enacted  by  the  BBA.  These 
changes  initially  went  into  effect  during  FY 

1998  and  include  additional  decreases  in 
payment  for  each  of  several  succeeding  years 
As  noted  in  the  introduction  to  this  impact 
analysis,  for  FY  1999.  IME  is  reduced  to 
approximately  a  6.5  percent  rate  of  increase, 
and  DSH  is  reduced  by  2  percent  from  what 
hoepitals  otherwise  would  receive.  We 
estimate  the  overall  effect  of  these  statutory 
changes  to  be  a  0.4  percent  reduction  in  FY 

1999  payments.  For  hospitals  receiving  both 
IME  and  DSH.  the  impact  is  estimated  to  be 

a  0  9  percent  reduction  in  payments  per  case. 

We  also  note  that  column  8  includes  the 
impacts  of  FY  1999  MGCRB  reclassifications 
compared  to  the  payment  impacts  of  FY  1998 
reclassifications  Therefore,  when  comparing 
FY  1999  payments  to  FY  1998.  the  percent 
changes  due  to  FY  1999  reclassifications 
shown  in  column  7  need  to  be  offset  by  the 
effects  of  reclassification  on  hospitals'  FY 
1998  payments  (column  7  of  Table  1.  August 
29.  1997  final  rule  with  comment  period;  62 
FR  461 19).  For  example,  the  impact  of 
MGCRB  reclassifications  on  rural  hospitals' 
FY  1998  payments  was  approximately  a  2.2 
percent  increase,  ofbetting  much  of  the  2.4 
percent  increase  in  column  7  for  FY  1999. 


Therefore,  the  net  change  in  FY  1999 
payments  due  to  reclassification  for  rural 
nospitals  is  actually  closer  to  an  increase  of 
0.2  percent  relative  to  FY  1998  However,  last 
year's  analysis  contained  a  somewhat 
different  set  of  hospitals,  so  this  might  affect 
the  numbers  slightly. 

There  might  also  be  interactive  effects 
among  the  various  bctors  comprising  the 
payment  system  that  we  are  not  able  to 
isolate  For  these  reasons,  the  values  in 
column  8  may  not  equal  the  sum  of  the 
changes  in  columns  1.  6.  and  7,  plus  the 
other  impacts  that  we  are  able  to  identify 

The  overall  payment  change  from  FY  1998 
to  FY  1999  for  all  hospitals  is  a  0.7  percent 
decrease.  This  reflects  the  0.6  percent  net 
change  in  total  payments  due  to  the 
postacute  transfer  change  for  FY  1999  shown 
in  column  1;  the  0.7  percent  up>date  for  FY 
1999.  the  0.3  percent  lower  outlier  payments 
in  FY  1999  compared  to  FY  1998  (5  1  percent 
compared  to  5  4  percent);  and  the  0.4  percent 
reduction  due  to  lower  IME  and  DSH 
payments. 

Hospitals  in  urban  areas  experience  a  1.1 
percent  drop  in  payments  per  case  compared 
to  FY  1998.  Urban  hospitals  lose  0  9  percent 
due  to  the  expanded  transfer  definition  and 
the  ORG  and  wage  index  changes  combined 
The  0.4  percent  negative  impact  due  to 
reclassification  is  offset  by  an  identical 
negative  impact  for  FY  1998  The  impact  of 
reducing  IME  and  DSH  is  a  0.6  percent 
reduction  in  FY  1999  payments  per  case. 
Most  of  this  negative  impact  is  incurred  by 
hoepitals  in  large  urban  areas,  where 
payments  are  expected  to  fell  1.4  percent  per 
case  compared  to  0.5  jjercent  per  case  for 
hospitals  in  other  urban  areas. 

Hospitals  in  rural  areas,  meanwhile, 
experience  a  1.5  percent  payment  increase. 
As  discussed  previously,  this  is  primarily 
due  to  a  smaller  negative  impact  due  to  the 
expanded  transfer  definition  (0.4  percent 
decrease  compered  to  0.6  percent  nationally) 
and  the  positive  effect  due  to  the  wage  index 
and  DRG  changes  (1.3  percent  increase) 

Among  census  divisions,  urban  NVvn 
England  displays  the  largest  negative 
impact,  3.5  percent.  This  outcome  is 
primarily  related  to  the  2.4  percent 
decrease  due  to  the  new  wage  data. 
Similarly,  urban  West  South  Central 
experiences  a  2.0  percent  drop  in 
payments  per  case,  due  to  a  1.1  percent 
drop  due  to  the  new  wage  data.  The 
urban  East  North  Central  and  the  urban 
Pacific  also  experience  overall  payment 
declines  of  more  than  1.0  percent,  with 


1.5  and  1.4  pen  c;:'    !*•<  rv^isfs 
respectively.  T'.''  ^\f">'  Nofh  (  nnsrai  is 
the  only  urban  cans   s  ra\fv,'>v\  u, 
experience  a  rise  in  pcivnieiiis 
stemming  pnmanlv  from  a  0  4  pen.pnt 
increase  due  to  'Ut-  :.h\\  wa^e  data 
Hospitals  in  thi^ '  tmstis  division  also 
are  less  reliant  on  IME  and  DSH 
funding,  and  are  therefon'   irnpai  ted 
less  by  these  reductions 

The  only  rural  census  division  to 
experience  a  negative  pavment  impart  is 
New  England  (0.4  percent  fall)  This 
appears  to  result  from  a  mut.h  smaller 
reclassification  effeti  for  rural  New 
England  hospitals  in  FY  \9W  For  F'l 
1998,  the  impact  of  MGCiRR 
reclassification  for  thest  hospitals  was  a 
2.1  pertient  increase  (see  62  FR  48 119) 
For  FY  1999,  the  increase  is  only  0  6 
percent  The  largest  increases  by  rural 
cer.s'.is  d;vis;Mn  are  in  the  South 
AtiantiL  and  the  East  South  Central. 
both  with  2.0  percent  increases  in  their 
FY  1999  payments  per  c:ase  In  the 
South  .Mlantu  .  this  is  primarily  due  to 
,=1  laryer  FY  1949  benefit  from  MCX:RB 
reclassifications.  For  the  Ea.st  South 
Central,  it  is  largely  due  to  a  \  5  pertent 
increase  from  the  FY  1995  wage  data 

.■\inong  spe<:ial  (.ate^ories  of  rural 
tiospitals  RRCji  have  the  largest 
ini..'>'ase   J  'i  pen.ent  This  r.arries  over 
to  olh^r  ifitt'Vdries  as  well    nira! 
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tals  with  between  150  and  200 


a  _'  "  ^>en.:ent  rise  m  payments 
i"  RRC.S  iR  this  (.ate^orv),  and 
9  pen:.enf 


bt*ds  ha VI 

(fhe!>'  art 

RR(,s  ^v*t:elUIi^  DSH  see  a 

;ni:rease 

The  lary^est  negative  payment  impacrts 
from  FY  199H  to  F^r   1999  are  among 
hospitals  that  were  rw.lassified  for  F"! 

1998  aiui  are  not  n-H..lassified  for  FY 

1  ^J<i9   Overa!;,  these  hospitals  lose  .1  1 
•)eri  HI.'    The  urban  hospitals  in  this 
■  .HteKor.  lose  .;  2  pertent.  while  the 
rural  .^.nspitais  lose  fi  1  pert:ent  On  the 
other  hand,  h(3spitais  reclassified  for  FY 

1999  !h,at  wer»'  iint  reclassified  for  FY 
1998  woulci  experience  the  greatest 
payment  increases 
6.1  percent  for  l  "^^ 
this  category  anc  l   <  p 
urban  hospitals. 
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Table  II.— Impact  A^4ALYSIS  of  Changes  for  FY  1999  Operating  Prospective  Pavmen"^  System 

[Payments  per  case) 


(BY  GEOGRAPHIC  LOCATION): 

ALL  HOSPITALS  - - 

URBAN  HOSPITALS 

LARGE  URBAN  AREAS  .........^ ....^-..^ .,.- 


Number  o( 
hoapitats 


(1) 


2,792 
1.588 


Average  f^ 

i99e  pay 

ment  per 

case 

(2)' 


6,764 
7,332 
7,891 


Average  FV 

1999  pav 

'^ent  per 

case 

(3)' 


6.715 

7,255 

.',782 


All  crianges 


(4) 


-0.7 
-1.1 
-1.4 
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Table  il 


-Impact  Analysis  of  Changes  for  FY  1999  Operating  Prospective  Pavmes'-^  S^s""fm — Continued 

payments  per  case; 


Numt>ef  of 
fX)SO'ials 

(1) 

Average  FY 
1998  pay- 
ment per 
case 

(2)' 

T                  ■ 

Average  fy 

■■>9v  r>ay- 

.-.en;  per 

case 

(3)' 

AH  changes 

OTHER  URBAN  AREAS  „       

1,204 
2.164 

690 
936 

^€ 
446 
152 

1.135 

635 

22U 

91 

74 

152 
425 
413 
475 
159 
186 
350 
126 
458 
46 

53 

Q  " 

2b^ 
pcz 

iii9 
341 
206 
141 
5 

2,877 
1,681 
1,196 
2,079 

3,875 
841 
240 

3.074 

1,402 
93 

156 
47 

64 
120 

700 

3.28 

■  05^ 
356 

90: 

6,584 
4,461 

4,922 

6,127 
6,921 
7.839 
9,724 

3,663 

4,173 
4,609 
4,799 
5,603 

7,873 
8.168 
6,973 
7,016 
6,558 
7,001 
6.807 
7.065 
8.403 
3.049 

5,308 
4,802 
4,606 
4,492 
4.160 
4,174 
3,989 
4,815 
5,603 
2.369 

7,289 
7,796 
6.564 
4,440 

5,478 

7,219 

10,987 

5.830 

7,941 
5,024 

4,255 
5^93 

4.196 
3.572 

8961 

390 

6,342 

5,661 

5.322 

6,549 
4,528 

4,890 
6.069 

6.860 
7,744 
9.607 

3.712 
4.218 
4,669 
4,927 
5,692 

7,597 
8,123 
6,956 
6,909 
6.511 
7.011 
6,672 
7,045 
8.289 
3,057 

5J285 
4,857 
4,697 
4.559 
4,242 
4,250 
4,019 
4,871 
5.664 
2.389 

7,215 
7.691 
6..S33 
4.501 

5.472 

7.155 

10,796 

5,809 

7,850 
4.990 

4,310 
5,446 

4,229 
3,633 

8,837 
7.318 
6J30a 
5.626 

5.305 

-05 

RURAL  areas  „ „ 

BED  SIZE  (URBAN): 

0-99  BEDS 

1.5 
-0.7 

1 00- 1 99  BEDS _ „ 

200-299  BEDS  

-1.0 
-0.9 

300-^99  BEDS  _ „ 

500  OR  MORE  BEDS  „ 

BED  SIZE  (RURAL). 

0-^9  BEDS 

-1i 
-1.2 

1  3 

50-99  BEDS  .. 

'  00- 1 49  BEDS  __    

1.1 
1  3 

1 50- 1 99  B  E  D  S         .'. a. 

27 

200  OR  MORE  BEDS  „ 

URBAN  BY  CENSUS  D'V.: 

NEW  ENGLAND T. „ .- 

1.6 
-3.5 

MIDDLE  ATLANTIC    

-05 

SOUTH  ATLANTIC      _ _. 

EAST  NORTH  CENTRAL  

EAST  SOUTH  CENTRAL    

WEST  NORTH  CENTRAL  

WEST  SOUTH  CENTRAL  „ 

MOUNTAIN    

PACIFIC   „ « „„ _ „... 

PUERTO  RICO  _ 

RURAL  BY  CENSUS  D!V,: 

NEW  ENGLAND           „ 

-0.3 
-1.5 
-0.7 

0.1 
-2.0 
-0.3 
-1.4 

0.3 

-04 

MIDDLE  ATLANTIC    

1.1 

SOU  thatlantic      „ „. 

2.0 

EAST  NORTH  C ENTRAL  __ 

EAST  SOUTH  CENTRAL    

WEST  NORTH  CENTRAL  

WEST  SOUTH  CENTRAL  _ „ 

MOU  NT  Al  N „ 

1.5 
2.0 
1.8 
0.7 
1.2 

PACIFIC             

1  1 

PUERTO  RICO 

0.8 

(BY  PAYMENT  CATEGORIES): 

URBAN  HOSPITALS    „ „ 

LARGE  URBAN  AREAS  .". _ 

OTH ER  U RBAN  AREAS  _ 

-1.0 
-1.3 
-0.5 

RURAL  AREAS  

'EACHING  STATUS: 

NON-TEACHING  

1.4 
-0.1 

FEWER  THAN  100  RESIDENTS _ 

-0.9 

100  OR  MORE  RESIDENTS    „ „ 

DISPROPORTIONATE  SHARE  HOSPITALS  (DSH): 

NON-DSH                          

-1.7 
-0.4 

URBAN  DSH 

100  BEDS  OR  MORE  

-1.1 

FEWER  THAN  100  BEDS  

RURAL  DSH 

SOLE  COMMUNITY  (SCH)  

-0.7 
1.3 

REFERRAL  CENTERS  (RRC)     „ 

2.9 

OTHER  RURAL  DSH  HOSP 

100  BEDS  OR  MORE  

0.8 

FEWER  THAN  100  BEDS  

1.7 

URBAN  TEACHING  AND  DSH: 

BOTH  TEACHING  AND  DSH  „..    „_     

-1.4 

TEACHING  AND  NO  DSH  _ 

NO  TEACHING  AND  DSH  

-1.0 
-0.6 

NO  TEACHING  AND  NO  DSH  _ 

SPECIAL  UPDATE  HOSPITALS  (UNDER  SEC,  4401(b)  OF  PUBLIC  LAW  105- 
33  

-0.6 
-0.3 

RURAL  HOSPITAL  TYPES 
NONSPECIAL  STATUS 
HOSPITALS  

1.0 
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iaolE  II.— Impact  Analysis  of  Changes  fo«  FY  1999  Operating  Prospective  Payment  System— Continued 

[Payments  per  i 


R«C "  •• 

SCH/cACH  .,..,.•...«..«••••.-.••..«-•-•«•••— •-«•••••••••••"*-••••••••••"•"••••••'••"••••••*•"'••••••"•' 

MDH  " 

SCH/EACH  AND  RRC  

TYPE  OF  OWNERSHIP: 

VOLUNTARY  „ 

PROPRIETARY 

GOVERNMENT - — 

UNKNOWN   ~ 

MEDICARE  UTILIZATION  AS  A  PERCENT  OF  INPATIENT  DAYS: 

0-25  ~ 

50-65   '. 

OVER  65  

UNKNOWN   

HOSPITALS  RECLASSIFIED  BY  THE  MEDICARE  GEOGRAPHIC  REVIEW  BOARD: 
RECLASSIFICATION  STATUS  DURING  FY98  AND  FY99: 

RECLASSIFIED  DURING  BOTH  FY98  AND  FY9»  

URBAN  - 

RU RAL  

RECLASSIFIED  DURING  FY99  ONLY  „ 

URBAN  

RURAL  - 

RECLASSIFIED  DURING  FY98  ONLY  

URBAN  - " 

RURAL  " 

FY  99  RECLASSIFICATIONS; 

ALL  RECLASSIFIED  HOSP. 

ST  AND   AMI   ONLY  _~ - 

WAGE  INDEX  ONLY  

BOTH  ~ 

NONRECLASS 

ALL  URBAN  RECLASS 

STAND   AMT   ONLY  

WAGE  INDEX  ONLY  

BOTH  

NONRECLASS "■• 

ALL  RURAL  RECLASS 

STAND   AMT  ONLY  

WAGE  INDEX  ONLY  « 

BOTH 

igQjgpgQL^gg  , 

OTHER  RECLASSIFIED  HOSPITALS  (SECTJON  1B86(d)(8)(B)j  


Number  of 


(1) 


137 

633 

361 

54 

2360 

671 

1^1 

95 

248 

1.267 

1.975 

1.370 

95 


311 

70 

241 

178 

25 

153 

111 

38 

73 

489 
94 

281 

47 

4.507 

95 

26 

45 

25 

2,670 

394 

57 

309 

28 

1.770 

27 


Average  FY 

1998  pay 

men!  De' 

case 

(2)' 


5,182 
4,490 
3.701 
5.363 

6.949 
6,148 
6,233 
7,984 

8384 
8,243 

6.168 
5.250 
7.984 


5.995 
7.506 
5.250 
5.512 
8.442 
4.705 
6,192 
7.018 
4.458 

5.815 
5.938 
5.994 
6.390 
6.844 
7.767 
5.922 
9  13a 
6.679 
7.327 
5.026 
4.516 
5.086 
5.038 
4,106 
4,725 


Average  FY 

'999  pay 

■^ent  oe' 

case 

(3)' 


5.309 
4,525 
3.747 
5.433 

6894 
6.092 
6.215 
7,928 

8.740 
8.142 
6,143 
5.247 
7.928 


5.969 
7.468 
5J258 
5,773 
8.605 
4.993 
6.000 
6.865 
4.185 

5,908 
5.920 
5.940 
6.290 
6.795 
7  786 
5.924 
9,194 
6.647 
7.245 
5.149 
4.626 
5.204 
5.230 
4.137 
4,696 


All  changes 


(4) 


'  These  payment  amounts  per  case  do  not  reflect  any  estimates  ol  annual  case-mix  increase. 


2.5 
0.8 
1.3 
1.3 

-0.8 
-0.9 
-0.3 
-07 

-1.6 
-1.2 
-0.4 
0.0 
-0.7 


0.1 

-0.5 

0.2 

4.7 

1.9 

6.1 

-3.1 

-2.2 

-6.1 

1,6 

-0.3 

-0.9 

-1.6 

-0.7 

02 

0.0 

0.6 

-0.5 

-1.1 

2.5 

2.4 

2.3 

3.8 

0.8 

-0.6 


Table  II  presents  the  projected  Impact  of 
the  proposed  changes  for  FY  1999  for  urban 
and  rural  hospitals  and  for  the  different 
categories  of  hospitals  shown  in  Table  I.  It 
compares  the  projected  payments  per  case  for 
FY  1999  with  the  average  estimated  per  case 
payments  for  FY  1996.  as  calculated  under 
our  models.  Thus,  this  table  presents,  in 
terms  of  the  average  dollar  amounts  paid  per 
discharge,  the  combined  effects  of  the 
changes  presented  in  Table  I.  The  f>ercentage 
changes  shown  in  the  last  column  of  Table 
II  equal  the  percentage  changes  in  average 
payments  from  column  8  of  Table  I. 


VllI      it!!(>.ll!    :)t    PrtJflOX'ti    i    hrtlllit-S    111    the 

Capital  Prospective  P*ynn»nr  SNstt-ni 

A.  General  Considerations 

We  now  have  data  that  were  unavailable  in 
previous  impact  analyses  for  the  capital 
prospective  payment  system.  Specifically,  we 
have  cost  report  data  available  for  the  fourth 
year  of  the  capital  prosf>ective  p>aymenl 
system  (coet  reports  beginning  in  FY  1995) 
available  through  the  December  1997  update 
of  the  Health  Care  Provider  Cost  Report 
Information  System  (HCRIS).  We  also  have 
updated  information  on  the  projected 
aggregate  amount  of  obligated  capital 
approved  by  the  fiscal  intermediaries. 
However,  our  impact  analysis  of  payment 
changes  for  capital-related  costs  is  still 
limited  by  the  lack  of  hospital-specific  data 


on  several  items.  These  are  the  hospital's 
projected  new  capital  costs  for  each  year,  its 
projected  old  capital  costs  for  each  year,  and 
the  actual  amounts  of  obligated  capital  that 
will  be  put  in  use  for  patient  care  and 
recognized  as  Medicare  old  capital  costs  in 
each  year.  The  lack  of  this  information  affects 
our  impact  analysis  in  the  following  ways: 

•  Ma^cv  investment  in  hospital  capital 
assets  (for  example  in  building  and  major 
fixed  equipment)  occurs  at  irregular 
intervals.  As  a  result,  there  can  be  significant 
variation  in  the  growth  rates  of  Medicare 
capital-related  costs  per  case  among 
hospitals.  We  do  not  have  the  necessary 
hospital-specific  budget  data  to  project  the 
hospital  capital  growth  rate  for  individual 
hospitals. 
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•  Moreover,  our  f>olicy  of  recognizing 
certain  obligated  capital  as  old  capital  makes 
it  difficult  to  protect  future  capital-related 
costs  for  individual  hospitals  Under 
§  412  302(c).  a  hospital  is  required  to  notify 
its  intermediary  that  it  has  obligated  capita! 
by  the  later  of  October  1,  1992,  or  90  days 
after  the  beginning  of  the  hospitals  first  cost 
reporting  period  under  the  capital 
prospective  payment  system  The 
intermediary  must  then  notify  the  hospital  of 
its  determination  whether  the  criteria  for 
recognition  of  obligated  capital  have  been 
met  bv  the  later  of  the  end  of  the  hospital  s 
first  cost  rep>orting  period  subject  to  the 
capital  prospective  payment  system  or  9 
months  after  the  receipt  of  the  hospital's 
notification  The  amount  that  is  recognized 
as  old  capital  is  limited  to  the  lesser  of  the 
actual  allowable  costs  when  the  asset  is  put 
in  use  for  patient  care  or  the  estimated  costs 
of  the  capital  expenditure  at  the  time  it  was 
obligated  We  have  substantial  information 
regarding  intermediarv  determinations  of 
projected  aggregate  obligated  capita! 
amounts   However,  we  still  do  not  know 
when  these  projects  will  actually  be  put  into 
use  for  patient  care,  the  actual  amount  that 
will  be  recognized  as  obligated  capital  when 
the  project  is  put  into  use,  or  the  Medicare 
share  of  the  recognized  costs  Therefore   we 
do  not  know  actual  obligated  capital 
commitments  for  purposes  of  the  FY  1999 
capital  cost  projections  In  Appendix  B  of 
this  proposed  rule,  we  discuss  the 
assumptions  and  computations  that  we 
employ  to  generate  the  amount  of  obligated 
capital  commitments  for  use  in  the  W  1999 
capital  cost  projections 

In  Table  111  of  this  section,  we  present  the 
redislributive  effects  that  are  expected  to 
occur  between  "hold-harmless'"  hospitals 
and  "fully  prospective  "  hospitals  in  F>'  1999 
In  addition,  we  have  integrated  sufficient 
hospital-specific  information  into  our 
actuarial  model  to  project  the  impact  of  the 
propxjsed  F\  1999  capital  pavTment  pxiiicies 
by  the  standard  prospective  pa>'ment  system 
hospital  groupings.  While  we  now  have 
actual  information  on  the  effects  of  the 
transition  pavTnent  methodology  and  interim 


payments  under  the  capital  prospective 
payment  system  and  cost  report  data  for  most 
hospitals,  we  still  need  to  randomly  generate 
numbers  for  the  change  in  old  capita!  costs 
new  capital  costs  for  each  vear,  and  obligatea 
amounts  that  will  be  put  in  use  for  patient 
care  ser\'ices  and  recogniMd  as  old  capital 
each  year.  We  continue  to  be  unable  to 
predict  accurately  FY  1999  capita!  costs  for 
individual  hospitals,  but  with  the  most 
rec:ent  data  hospitals  experience  under  the 
capita!  prospe(.~tive  payment  system   there  is 
adequate  information  to  estimate  the 
aggregate  impact  on  most  hospital  groupings 

B  Projected  Impact  Based  on  the  Proposed 
FY  t999  Actuarial  Model 

1  Assumptions  In  this  impact  analysis,  we 
mode!  dynamically  the  imped  of  the  capital 
prospective  pa>Tnent  system  frcjm  FY  1998  to 
FY  1999  using  a  capital  cost  mode:  The  FY 
1999  mode!,  as  described  in  Appendix  B  of 
this  proposed  rule,  integrates  actual  data 
from  individual  hospitals  with  randomly 
generated  capital  cost  amounts  We  have 
capital  cost  data  from  cost  reports  t)egmning 
m  FY  1989  through  FY'  1995  as  reported  on 
the  December  1997  update  of  HCRLS   mtenm 
payment  data  for  hospitals  alreaav  rece:-.  ;n^; 
capita!  prospective  pay-ments  thn)ugh 
PRICER,  and  data  reported  by  the 
intermediaries  that  include  the  hospital- 
specific  rate  determinations  that  have  been 
m.ade  through  January  1.  1998  m  the 
provider-specific  file  We  used  these  data  to 
determine  the  proposed  FV"  1999  capita! 
rates  However,  we  do  not  have  individual 
hospital  data  on  old  capita!  cnanges  new 
capital  formation,  and  actual  ohligatec 
capita!  costs  We  have  data  on  costs  for 
capital  in  use  in  FY  1995,  and  we  age  that 
capital  by  a  formula  described  m  Apjaendix 
B  Therefore,  we  need  to  random.h  generate 
only  new  capital  acquisitions  for  an\  vear 
after  FY  1995  .Mi  Federal  rate  pavrr,er.' 
parameters  are  assigned  fc  the  appucabie 
hospital 

For  purposes  of  this  impact  analysis,  the 
F"^  1999  actuarial  model  includes  the 
foi lowing  assumptions 


•  Medican'   npiatient  capital  costs  per 
discharge  will  change  at  the  follo%ving  rates 
during  these  pieriods: 

Average  percentage  change  in 
capital  costs  per  discharge 


Fiscal  Year 

Percentage 
Change 

1 997  „..„. 

1 998  „ 

•  999 „ 

-2.20 

-0.44 

0.61 

We  have  reduced  our  estimate  of  the  growth 
in  Medicare  costs  per  discharge  from  the 
August  29. 1997  final  rule  with  comment 
period  to  this  proposed  rule  based  on  later 
cost  data.  We  are  now  estimating  a  much 
smaller  increase  in  costs  p>er  discharge. 

•  The  Medicare  case-mix  index  will 
increase  bv  10  percent  in  FY  1998  and  FY 
1999. 

•  The  Federal  capital  rate  and  hospital- 
specific  rate  were  updated  in  FY  1996  by  an 
analytical  framework  that  considers  changes 
in  the  prices  associated  with  capital-related 
costs,  and  adjustments  to  account  for  forecast 
error,  changes  in  the  case-mix  index, 
allowable  changes  in  intensity,  and  other 
{actors.  The  proposed  FY  1999  update  for 
inflation  is  0.20  percent  (see  section  III  of  the 
Addendum). 

2  Results  We  have  used  the  actuarial 
model  to  estimate  the  change  in  payment  for 
capital-related  costs  from  FY  1998  to  FY 
1999.  Table  III  shows  the  effect  of  the  capital 
prospective  (>ayment  system  on  low  capital 
cost  hospitals  and  high  capital  cost  hospitals. 
We  consider  a  hospital  to  be  a  low  capital 
cost  hospital  if.  based  on  a  comparison  of  its 
initial  hospital-specific  rate  and  the 
applicable  Federal  rate,  it  will  be  paid  under 
the  fully  prospective  payment  methodology. 
.\  high  capital  cost  hospital  is  a  hospita]  that. 
t>ased  oo  its  initial  hospital-specific  rate  and 
the  applicable  Federal  rate  will  be  p>aid 
under  the  hold-harmless  payment 
methodology.  Based  on  our  actuarial  model. 
the  breakdown  of  hospitals  is  as  follows: 


Capital  Transition  Payment  Methodology  for  FY  1999 


Type  0)  hospital 


Percent  of 
t>osprtais 


Percent  ol 
discharges 


Percent  ot 
capital  costs 


Peroanl  ol 
capital  pay- 

merits 


Low  Cost  Hospttal 
High  Cost  Hosprtal 


67 
33 


62 
38 


53 
47 


58 
42 


A  low  capital  cost  hospital  may  request  to 
have  its  hospital-specific  rate  redetermined 
based  on  old  capital  costs  in  the  current  year 
through  the  later  of  the  hospital's  cost 
reporting  period  beginning  m  FV'  1994  or  the 
first  cost  refxjrting  f)eriod  beginning  after 
obligated  capital  comes  into  use  (within  the 
limits  established  in  §412  302(e)  for  putting 
obligated  capital  m  to  use  for  patient  carel 
If  the  redetermined  hospita!-sp)ecific  rate  is 


greater  than  the  adiusted  Federa.  rate,  tnese 
hospitals  will  be  paid  under  the  hold- 
harmless  payment  methodology.  Regardless 
of  whether  the  hospital  became  a  hold- 
harmless  payment  hospital  as  a  result  of  a 
redetermination  we  continue  to  show  these 
hospitals  as  low  capital  cost  hospitals  in 
Table  III 

Assuming  no  behavioral  changes  in 
capital  expenditures.  Table  III  displays 


the  perc  entage  change  in  payments  from 
FY  1998  to  FY  1999  using  the  above 
described  actuarial  model.  With  the 
proposed  Federal  rate,  we  estimate 
aggregate  Medicare  capital  payments 
will  increase  by  2.60  percent  in  FY 
1999. 


's!.'!-' 


!  ,'^\< 


Kf 


:mR 


r>. 


K-, 


Table  III.— Impact  of  Proposed  Changes  for  FY  1999  on  Payments  per  Discharge 


Number 

o(  hos- 

pMalt 

0lsc^arges 

Adjusted 

lederal 

payment 

Average 

federal 
percent 

Hospital 
speafc 
pnyment 

How 
harmless 
payment 

Excep- 
tions pay- 
ment 

Total 
payment 

Percent 

change 

over  FY 

1998 

FY  1»M  Paynwnts  p«r 

3260 

3.021 

206 

31 

1.637 

1.388 

239 

6.746.172 
6.102.199 

567.402 

76.570 

4.163.057 

3.701256 

461.801 

S458.89 

440  78 

72.51 
7nnn 

$86.07 
95.16 

$4.04 

S8.87 
821 
11.10 
45.50 
16.72 
11.65 
57.34 

S">5  '  H« 
S44   lb 

672.36 
.^03  94 
689  63 
679.14 
774.12 

Low  Cost  Ho  .                 

Fully  Prosp©ct»ve  

66126           100.00 
402  65            59  69 
636  32            95  82 
667  50         innon 

iuu*>b  reoerai  nai6  

355  79 
36.64 

••■■■.»..*■.••• 

HiQh  Cost  Hosoftals     

_ 

lUirro  rooefai  nais  

How  Harmless  

386.44 

60.70 

330.33 

4.897 

3260 
3.021 

211 

28 

1.637 

1.417 

220 

10.909229 

6.596.003 
5.966.449 

561.909 

67,646 

4.068.306 

3.678286 

390.020 

526.60 

$529.51 
51352 
674  19 
445  71 
655  17 
68102 
411.40 

81.67 

81  61 

80.00 
100.00 

64.76 

97.22 
100.00 

67.81 

5323 

$5810 
64.23 

16.48 

$3.38 

11.87 

$9.53 
8.47 
10.98 
91  77 
23.85 
16.94 
88.99 

608.18 

$597.52 
S8621 
685  17 
867  04 
704.52 
697  97 
766.33 

Ti                 itals  

FY  iy>vv     1 , 'Ti«nt«  p«r 

Ol»charg«: 

LfMv  Cost  HosDitals          

7.11 

7.73 

1  rWML    C*AHArnl    Oat* 

1.91 

l-(rkLi  Harmljk«« 

329  56 
25.50 

7.85 

Mtfih  r>k«t  Hn«rwtAl« 

2.15 

2.77 

How  Harmless  

265.94 

-1.01 

ToUl  Hosprtals  

4.897 

10.664.309 

575.59 

87.73 

36.93 

11.82 

15.00 

638.34 

4,96 

We  project  that  low  capital  cost  hospitals 
paid  under  the  fully  prospective  payment 
methodology  will  experience  an  averaga 
increase  in  payments  per  case  of  7.73 
piercent.  and  high  capital  cost  hospitals  will 
experience  an  average  increase  of  2.15 
percent. 

For  hospitals  paid  under  the  fully 
prospective  payment  methodology,  the 
Federal  rate  payment  percentage  will 
increase  from  70  percent  to  80  percent  and 
the  hospital-specific  rate  payment  percentage 
will  decrease  from  30  to  20  percent  in  FY 
1999.  The  Federal  rate  payment  percentage 
for  h&spitals  paid  under  the  hold-harmless 
payment  methodology  is  based  on  the 
hospital's  ratio  of  new  capital  costs  to  total 
capital  costs  The  average  Federal  rate 
payment  percentage  for  high  cost  hospitals 
receiving  a  hold-harmless  payment  for  old 
capital  will  increase  from  60.70  percent  to 
67.81  percent.  We  estimate  the  percentage  of 
hold-harmless  hospitals  paid  t>ased  on  100 
percent  of  the  Federal  rate  will  increase  from 
85.6  percent  to  86.8  percent.  We  estimate  that 
high  cost  hold-harmless  hospitals  will 
experience  a  decrease  in  payments  of  1  01 
percent  from  FY  1998  to  FY  1999.  The 
apparent  decrease  occurs  because  we 
estimate  that  there  will  be  19  fewer  high-cost 


hold-harmless  hospitals  in  FY  1999.  These  19 
hospitals  may  have  higher  payments  than  the 
remaining  hospitals,  hence  the  apparent 
decrease  when  they  are  removed  from  the 
group.  This  decrease  is  partially  offset  by  an 
increase  in  the  Federal  portion  of  the 
hospital's  payments  and  a  projected  increase 
in  exceptions  payments. 

We  expect  that  the  average  hospital- 
specific  rate  payment  per  discharge  will 
decrease  from  $95.16  in  FY  1998  to  $64.23 
in  FY  1999  This  is  partly  due  to  the  decrease 
in  the  hospital-specific  rate  payment 
percentage  from  30  percent  in  FY  1998  to  20 
percent  in  FY  1999. 

We  are  proposing  no  changes  in  our 
exceptions  policies  for  FY  1999  As  a  result, 
the  minimum  payment  levels  would  be: 

•  90  percent  for  sole  community  hospitals; 

•  80  percent  for  urban  hospitals  with  100 
or  more  beds  and  a  disproportionate  share 
patient  percentage  of  20.2  percent  or  more;  or 

•  70  ptercent  for  all  other  hospitals. 

We  estimate  that  exceptions  piayments  will 
increase  from  1.95  percent  of  total  capital 
payments  in  FY  1998  to  2.35  percent  of 
payments  in  FY  1999.  Since  the  August  29. 
1997  final  rule  with  comment  period,  we 
have  reduced  our  estimates  of  capital  cost  pwr 
case  based  on  more  recent  data.  Although  we 


still  estimate  that  more  hospitals  will  receive 
exceptions  payment  in  FY  1999  than  in  FT 
1998  fewer  hospitals  will  have  costs  over  the 
exceptions  threshold  then  we  previously 
estimated.  The  projected  distribution  of  the 
exceptlAi  payments  is  shown  in  the  table 
below: 

Estimatea  f^"^  "999  Except'ons 
f'dv'^'-ents 


Type  of  hosprtal 

Numt)ef  of 
hospitals 

Percent  of 
exceptions 
payments 

Low  Caprtal  Cost 
High  Capital 
Cost  

178 
200 

39 
61 

Total  

378 

100 

C.  Cross-Sectional  Comparison  of  Capital 
Prospective  Payment  Methodologies 

Table  IV  presents  a  cross-sectional 
summary  of  hospital  groupings  by  capital 
prosp)ective  payment  methodology.  This 
distribution  is  generated  by  our  actuarial 
model. 


Table  IV.— Distribution  by  Method  of  Payi^ent  (Hold-Hark^less/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


By  Geographic  Location: 

All  hosprtals  

Large  urtian  areas  (populations  over  1  million) 


(1) 

Total  No.  of 

Hospitals 


4.897 
1.558 


(2) 
HoW-harmless 


Percentage 
paw  how- 
harmless 
(A) 


5.1 
5.7 


Percentage 
paWtuHy 

lederal 

(B) 


332 
40.7 


(3) 

Percentage 

paW  fuHy 

prospectrt/e 

rate 


61.7 
53.6 
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-DiSTRiBuTioN  BY  Method  o^  P.aymen^ 

CAPiTAL 


(HOlO-HaRMlESS'Fjl. 

Pavments — Continued 


V     PSi-- 


'FOTivE)  OF  Hospitals  RtctiviNCj 


(1) 

T0MN0.0I 

HospNais 

(2) 
Hold-hannless 

Percentage 

paidtuNy 

prospective 

rate 

Percentage 

paidhold- 

ha'~iies« 

Percentage 
oaidfuNy 

'f=-3eral 
>B) 

Other  ufDan  afsas   Doouiations  ot  1  miiiion  or  iewei')  

1.188 

2.151 

2.746 

653 

928 

565 

448 

152 

2.151 

1.124 

633 

229 

91 

74 

2.746 
151 
421 
400 
472 
157 
183 
332 
122 
451 
48 

2.151 

79 

282 

283 

267 

496 

339 

205 

140 

1.651 

1.180 

2.066 

3.818 
840 
239 

3.029 

1.397 
87 

156 
47 

64 
117 

699 
327 
786 

1.020 

894 
137 
632 
349 
54 

62 
4.0 
5.9 
5.8 
8.5 
5.8 
22 
2.0 
4.0 
3.5 
4.3 
4.8 
7.7 
1.4 

5.9 
0.0 
4.5 
5.4 
5.5 

10.8 
6.0 

13.3 
4.9 
3.3 
6.3 
4.0 
0.0 
5.1 
2.5 
32 
1.9 
3.6 
3.8 

10.7 
5.0 
5.9 
5.8 
4.0 

5.1 
5.7 
1.7 

5.3 

52 

1.1 

5.1 
2.1 

4.7 
0.9 

4.0 
6.7 
5.9 
6.8 

2.0 
22 
82 
1.1 
11.1 

40.8 
23.7 
40.8 
33.8 
45.9 
40.9 
40.8 
382 
23.7 
16.1 
28.8 
38.0 
25.3 
46.6 

40.8 
27.8 
34.0 
53.5 
30.5 
48.4 
36.6 
55.7 
50.8 
37.7 
22.9 
23.7 
22.6 
25.3 
33.0 
19.1 
34.1 
16.1 
27.4 
15.6 
23.6 
40.5 
41.1 
23.0 

32.8 
35.1 
33.5 

28.9 

43.7 
29.9 

22.4 

532 

37.6 
282 

36.6 
31.5 
48.5 
40.5 

24.0 
40.1 
19.9 
17.5 
33.3 

529 

Rural  areas                          

Utian  nosoitais     „. „ _ 

0-99  Deds „ „ 

1 00- 1 99  t>eas 

200-299  oeas   „ „.„ 

300-499  beds         

SOO  Of  Tiore  Deos  _ 

72.4 
53.3 
60.3 
45.6 
53.3 
56.9 
599 

Hjrai  r^ostxtals       

72.4 

C^"49  &eds       „ „... 

50-99  t)eds     

80.4 
67.0 

1 00-  -19  Seas  „ 

1 50- '  99  Deds  

200  or  r^o'e  oeds  

572 
67.0 
50.0 

3y   H.egion 

L'Oar  Dv  Reqtor _»..«.............««.........>..... „..„ 

53.3 

New  England „ „ 

Middle  Aiiantic 

722 
61.5 

South  Atlantic           

41  1 

E  as;  North  Central   

64.0 

East  South  Central  .■» y. „ 

West  North  Central  . . . . 

West  South  Central 

Mountain                  

Puerto  Rico     „ „. "  „„ 

40.8 
57.4 
31.0 
44.3 
59.0 
70.8 

Rjra;  Dv  Redion     

72  4 

New  England     ....i 

774 

Middle  Atlantic 

69.6 

South  Atlantic            „ 

64.5 

East  North  Central   ™....._.„........™.....................„..„„ „...„... 

E  ast  South  Central  „ „ : 

Wes'  Nor*h  Central . „ „... 

West  South  Cen'ral  

77.7 
64.0 
80.3 
68.7 

Mountain                    „ 

73.7 

Pacftic                                            „ 

Large  urban  areas  ;;x)puiations  ove'  1  mlllionl         _ 

Other  urt>an  areas   poDuiations  of  '  ~niiio^  y  'eAe-)  

71.4 
53.7 
53.1 

Rural  areas        

73.0 

'eachmg  Status 

Non  teaching                      _„ 

62.0 

i~ewer  than  lOO  Residents  „... 

'X  or  "lore  Residents            

592 
64.9 

L'tsD'oportionate  share  hospitals  (DSH): 

\on  OS^^           

65.8 

Jtjan  DSi-i 

■00  or  "^ore  t>eds    

51.0 

Less  'har  too  Deds      „ „ 

Ru^a!  DSr- 

Soie    ,0^ -^ un*,    SCh  EACH) „ 

69.0 
72.4 

Reterrai  Center    RRCEACH)  „ 

Cnhe'  Rurai 

too  Of  ~iore  Decs     _ 

44.7 
57.8 

.  ess  'har^  '  DC  Deds  

70.9 

.;oa''i  teaching  ana  DSf 

Both  teaching  and  DSH  „ 

59.4 

Teaching  and  no  DSH  „ 

61.8 

No  teaching  ana  D3^ .. .............. 

No  teaching  anc  nc  DSR       

45.6 
52.7 

•R^ra,  Hospital  "T/Des 

Non  soeciai  status  nosDitais  „ 

RRC  EACH                            „ 

SCH  EACH                                         

73.9 
57.7 
71.8 

Medicare-depenaent  hospitals  (MOH)  

81.4 

SCH    RRC  anc  EAC^  

55.6 

i»<M4 
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]AbLh  IV.— uibiHiauiiuN  UY  Ml  I  ML  u  uh  rArMENT  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments — Continued 


Type  of  Ownership: 

Voluntary  

Proprietary  

Government  

Medtcare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25  

25-50  

50-65   

Over  65 


(1) 

Total  No.  of 

Hospitals 


2,847 

656 

1.329 

238 

1.260 
1.970 
1,364 


(2) 
Hold-harmtess 


Percentage 

paid  hoto- 

harmless 

(A) 


4.9 

10.1 

3.2 

4.2 
5.9 
5.6 
3.8 


Percentage 
paid  fully 

(©deral 

[B) 


33.0 
582 
21.1 

30.7 

41.0 
33.0 
26.6 


Pe'-cenrage 

paiG  'uiiv 

prospec've 

rate 


62.1 
31.7 
75.7 

65.1 

S32 
61  4 
69.6 


As  we  explain  in  Appendix  B.  we  were  not 
able  to  determine  a  hospital-specific  rate  for 
59  of  the  4.956  hospitals  in  our  database. 
Consequently,  the  payment  methodology 
distribution  is  based  on  4,897  hospitals 
These  data  should  be  fully  representative  of 
the  payment  methodologies  that  will  be 
applicable  to  hospitals. 

The  cross-sectional  distribution  of  hospital 
by  payment  methodology  is  presented  by:  (1) 
Geographic  location,  (2)  region,  and  (3) 
payment  classification.  This  provides  an 
indication  of  the  percentage  of  hospitals 
within  a  (Mrticular  hospital  grouping  that 
will  be  paid  under  the  fully  prospective 
payment  methodology  and  the  hold-harmless 
payment  methodology 

The  percentage  of  hospitals  paid  fully 
Federal  (100  (jercent  of  the  Federal  rate)  as 
hold-harmless  hospitals  is  expected  to 
increase  to  33.2  percent  in  FY  1999.  We  note 
that  the  number  of  hospitals  paid  fully 
Federal  as  hold-harmless  hospitals  has  not 
increased  as  quickly  as  we  predicted  in  the 
August  29.  1997  final  rule  with  comment 
period  because  of  revised  estimates. 

Table  IV  indicates  that  61.7  percent  of 
hospitals  will  be  p>aid  under  the  fully 
prospective  payment  methodology.  (This 
figure,  unlike  the  figure  of  67  percent  for  low 
cost  capital  hospitals  in  the  previous  section, 
takes  account  of  the  effects  of 
redeterminations.  In  other  words,  this  figure 
does  not  include  low  cost  hospitals  that, 
following  a  hospital-speciHc  rate 
redetermination,  are  now  paid  under  the 
hold-harmless  methodology.)  As  expected,  a 
relatively  higher  percentage  of  rural  and 
governmental  hospitals  (73.0  percent  and 
75.7  percent,  respectively  by  payment 
classification)  are  being  paid  under  the  fully 
prospective  methodology.  This  is  a  reflection 
of  their  lower  than  average  capital  costs  per 
case.  In  contrast,  only  31.7  percent  of 
proprietary  hospitals  are  being  paid  under 
the  fully  prospective  methodology  This  is  a 
reflection  of  their  higher  than  average  capital 
costs  per  case.  (We  found  at  the  time  of  the 
August  30.  1991  final  rule  (56  FK  43430)  that 
62.7  percent  of  proprietary  hospitals  had  a 
capital  cost  per  case  above  the  national 
average  cost  per  case.) 


D.  Cross-Sectional  Analysis  of  Changes  in 
Aggregate  Payments 

We  used  our  FY  1999  actuarial  model  to 
estimate  the  potential  impact  of  our  proposed 
changes  for  FY  1999  on  total  capital 
payments  per  case,  using  a  universe  of  4.897 
hospitals  The  individual  hospital  payment 
parameters  are  taken  from  the  best  available 
data,  including:  The  January  1.  1998  update 
to  the  provider-specific  file,  cost  repwrt  data, 
and  audit  information  supplied  by 
intermediaries.  In  Table  V  we  present  the 
results  of  the  cross-sectional  analysis  using 
the  results  of  our  actuarial  model  and  the 
aggregate  impact  of  the  FY  1999  payment 
policies.  Columns  3  and  4  show  estimates  of 
payments  per  case  under  our  model  for  FY 
1998  and  FY  1999.  Column  5  shows  the  total 
percentage  change  in  payments  from  FY  1998 
to  FY  1999.  Column  6  presents  the 
percentage  change  in  payments  that  can  be 
attributed  to  Federal  rate  changes  alone. 

Federal  rate  changes  represented  in 
Column  6  include  the  1.5  percent  increase  in 
the  Federal  rate,  a  1.0  percent  increase  in 
case  mix,  changes  in  the  adjustments  to  the 
Federal  rate  (for  example,  the  effect  of  the 
new  hospital  wage  index  on  the  geographic 
adjustment  factor),  and  reclassifications  by 
the  MGCRB.  Column  5  includes  the  effects  of 
the  Federal  rate  changes  represented  in 
Column  6.  Column  5  also  reflects  the  effects 
of  all  other  changes,  including:  the  change 
from  70  percent  to  80  [>ercent  in  the  portion 
of  the  Federal  rate  for  fully  prospective 
hospitals,  the  hospital-sfwcific  rate  update, 
changes  in  the  piroportion  of  new  to  total 
capital  for  hold-harmless  hospitals,  changes 
in  old  capital  (for  example,  obligated  capital 
put  in  use),  hospital-specific  rate 
redeterminations,  and  exceptions.  The 
comparisons  are  provided  by:  (1)  Geographic 
location.  (2)  region,  and  (3)  payment 
classification. 

The  simulation  results  show  that,  on 
average,  capital  payments  per  case  can  be 
expected  to  increase  5.0  percent  in  FY  1999. 
The  results  show  that  the  effect  of  the  Federal 
rale  changes  alone  is  to  increase  payments  by 
1.5  percent.  In  addition  to  the  increase 
attributable  to  the  Federal  rate  changes,  a  3.5 
percent  increase  is  attributable  to  the  effects 
of  all  other  changes. 


Our  comparison  by  geographic  location 
shows  that  urban  and  rural  hospitals  will 
experience  slightly  different  rates  of  increase 
in  capital  p)ayment»^per  ra<«>  (4  8  percent  and 
6.3  percent,  resp>ectively)  1  h.s  iifference  is 
due  to  the  lower  rate  of  increase  for  urban 
hospitals  relative  to  rural  hospitals  (1.3 
percent  and  3.2  percent,  respectively)  from 
the  Federal  rate  changes  alone.  Urban 
hospitals  will  gain  approximately  the  same  as 
rural  hospitals  (3.5  percent  versus  3.1 
percent)  from  the  effects  of  all  other  changes. 

All  regions  are  estimated  to  receive 
increases  in  total  capital  payments  per  case, 
piartly  due  to  the  incfpaspd  <;harr-  of  piayments 
that  are  based  on  the  Fto.Td.  :><•>■  (from  70 
to  80  percent).  Changes  by  region  vary  from 
a  low  of  3.6  percent  increase  (West  South 
Central  urban  region)  to  a  high  of  7.8  percent 
increase  (Pacific  rural  region). 

By  type  of  ownership,  government 
hospitals  are  projected  to  have  the  largest  rate 
of  increase  (6.2  percent.  1.9  percent  due  to 
Federal  rate  changes  and  4.3  percent  firom  the 
effects  of  all  other  changes).  Payments  to 
voluntary  hospitals  will  increase  5.1  percent 
(a  1.5  percent  increase  due  to  Federal  rate 
changes  and  a  3.6  percent  increase  from  the 
effects  of  all  other  changes)  and  payments  to 
proprietary  hospitals  will  increase  2.8 
percent  (a  1.1  percent  increase  due  to  Federal 
rate  changes  and  a  1.7  percent  increase  from 
the  effects  of  all  other  changes). 

Section  1886(d)(10)  of  the  Act  established 
the  MGCRB.  Hospitals  may  apply  for 
reclassification  for  purpx>ses  of  the 
standardized  amount,  wage  index,  or  both 
and  for  purpwses  of  DSH.  for  FY  1999-2001. 
Although  the  Federal  capital  rate  is  not 
affected,  a  hospital's  geographic  classification 
for  purposes  of  the  operating  standardized 
amount  does  affect  a  hospital's  capital 
payments  as  a  result  of  the  large  urban 
adjustment  factor  and  the  dispropxirtionate 
share  adjustment  for  urban  hospitals  with 
100  or  more  beds.  Reclassification  for  wage 
index  purp>oses  affects  the  geographic 
adjustment  factor  since  that  fector  is 
constructed  from  the  hospital  wage  index. 

To  present  the  effects  of  the  hospitals  being 
reclassified  for  FY  1999  compared  to  the 
effects  of  reclassification  for  F>  ;  4'«"  we 
show  the  average  payment  peruentdj^e 
increase  for  hospitals  reclassified  in  each 
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fiscal  year  and  in  total.  For  FY  1999 
reclassifications,  we  indicate  those  hospitals 
reclassified  for  standardized  amount 
purpioses  only,  for  wage  index  pmposes  only, 
and  for  both  purpxKes.  The  reclassified 
groups  are  comp>ared  to  all  other 
nonreclassified  hospitals.  These  categories 
are  further  identified  by  urban  and  rural 
designation. 


Hospitals  reclassified  for  FT  1999  as  a 
v»  noie  are  projected  to  experience  a  6.8 
;i'T  f  nt  increase  in  payments  (a  3.5  percent 
ir.(  'I  a\i-  .ittnbutabie  to  Federal  rate  changes 
ar.::        '  ;>f>rt:pnt  increase  attributable  to  the 
nf;»'  -^    :  rt    o;.her  changes).  Payments  to 
nunniCmsSir.ed  hospitals  will  increase 
slightly  less  (5.1  p>ercent)  than  reclassified 
hospitals  (6  8  percent)  overall.  Payments  to 


nonreclassified  hospitals  will  increase  less 
than  reclassified  hospitals  from  the  Federal 
rate  changes  (1.5  percent  comp>ared  to  3.5 
percent),  but  they  will  gain  about  the  same 
from  the  effects  of  all  other  changes  (3.6 
percent  compiared  to  3.3  percent). 


Table  v.— Comparison  of  Total  Payments  Per  Case  (FY  1998  Compared  to  FY  1999) 

Nj"^r,f"  of 

Average  FY 

1998  pay- 

nrtents/case 

A.e-agf-  -Y 

"999  Dav- 

me-'-s.  case 

All  changes 

Portion  at- 
tributable to 
federal  rate 
change 

By  Geographic  Location: 

All  nosprtals          

4,897 

608 

638 

5.0 

1.5 

t_arge  uroan  areas  (cKsputations  over  ^  "nilhon)  

1.558 

700 

732 

4.5 

1.1 

Other  uftian  areas  ■ooDuiation.s  o!  ■  "Million  of  tewer)  ^^_...^. 

1,188 

601 

633 

5.2 

1.5 

Ru-^ai  areas          

2.151 

405 

431 

6.3 

3.2 

Jrt>ar  hOSD'talS    

2.746 

55« 

689 

4.8 

1.3 

0-99  Deos     

653 

4,H" 

502 

4.1 

1.2 

1 O0 1 99  t>eds 

928 

".&4 

605 

3.6 

1.1 

200-299  t>ecs       

56.5 

446 

h2& 
5&fc' 

661 
-20 

5.4 
4.9 

1.3 

300-499  Deas      ^ „ 

1.2 

500  or  more  t>€cls  _ _ 

152 

824 

866 

5.1 

1.4 

Rural  hospitals    „ _ 

2.151 

405 

431 

6.3 

3.2 

0—49  Deas     

1,124 
633 

325 
382 

348 
407 

6.9 
6.6 

2.9 

50-99  fteas  _ 

2.8 

'  OO- 1 49  Deds _ 

229 

421 

446 

5.9 

3.0 

1 50- 1 99  t>eds    _ „.. 

91 

442 

469 

6.0 

3.8 

200  Of  more  beds „...„.„_ „„ _.. 

74 

500 

531 

6.2 

3.7 

By  Region 

Jroan  by  Regton   

2,746 

bbi 

689 

4.8 

1.3 

Nev»  England       

151 
421 

659 

708 

685 
743 

4.0 
5.0 

-0.4 

MKJdie  Atlantic      „.. _ 

1.8 

South  Atlantic      „ „ 

409 

6-4  & 

678 

4.4 

1.8 

East  North  Central    _ 

472 

616 

650 

5.5 

1.0 

East  South  Central     .. . „... 

157 

611 

633 

3.6 

0.8 

West  North  Central     „ 

183 

638 

673 

5.6 

2.3 

West  South  Central 

122 

«64 

691 

688 
728 

3.6 
5.4 

0.5 

Mountain „ „..............._.._    ...._„;..,„. 

1.6 

Paadc  „_..    „._„„...„.„ 

451 
48 

2.151 
53 

719 
277 
406 
475 

756 
288 
431 
497 

5.1 
4.1 
6.3 
4.5 

1.0 

Pueno  Rico .... 

1.9 

Rural  Dy  Region  ....; _.... „ 

3.2 

New  England  _ „ „ 

1.9 

Middle  Atlantic  _... 

79 

413 

443 

7.4 

3.4 

South  Atlantic      „ 

282 

430 

455 

5.9 

3.5 

East  North  Central 

283 

401 

431 

7.4 

3.4 

East  South  Central  „ 

267 

376 

400 

6.6 

3.4 

West  North  Central     _ 

498 

380 

411 

5.6 

3.4 

West  South  Central    _ „..._ „ „ 

j39 

370 

390 

5.5 

2.5 

Mountain ................... _........«. 

205 

i%i 

461 

6.4 

2.4 

Paafic  „ „..:. 

140 

~  "r 

515 

7.8 

2.8 

Bv  Payment  Classification: 

All  hosDrtais                                      „ 

4.897 
1.651 

608 

^9: 

638 
724 

5.0 
4.5 

1.5 

.  arge  uroan  areas  ipoDulations  over  1  million)  

1.1 

Other  urt>an  areas  ipooulations  ot  1  million  of  tewer)  

1,180 

59S 

631 

5.2 

1.5 

Rural  areas ...... 

2,066 

402 

427 

6.2 

3.0 

^eaching  Status 

Non-teaching        _ „ 

3,818 

517 

540 

4.5 

1.7 

Fewer  than  lOO  Residents  . .... ....„ _.. 

840 

64^ 

682 

5.4 

1.3 

100  or  more  Residents  . . .. 

239 

HS'^ 

6St- 

5.3 

1.3 

ijrban  DSH 

100  or  more  beds 

1.397 

693 

727 

4J9 

1.3 

Less  than  100  beds      

87 

444 

467 

5.1 

1.1 

Rural  DSH 

Sole  Community  (SCH,  EACH) 

156 

364 

383 

5.2 

2.5 

Reterral  Center  {RRCEACH)  

47 

462 

494 

7.0 

4.5 

Other  Rural 

100  or  more  beds  „ 

64 
117 

384 

320 

400 
340 

4.3 
6.3 

2.8 

Less  than  lOO  beds  ; 

3.3 

Utian  teaching  ana  DSh 

Both  teaching  and  DSH  „ „ 

699 

761 

801 

5.3 

1.2 

""■eaching  and  no  DSH  „ 

327 

659 

69e 

5.5 

1.3 

25696 
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TABLE  v.— COMPARISON  OF  lOTAL  pAYMfcNiii  PfcR  CASE  (FY  1998  COMPARED  TO  FY  1 999)— Continued 


No  teaching  and  DSH  „ „„ ~» 

No  teaching  and  no  DSH  „ — 

Rural  Hoaprtal  Types 

Non  special  status  hospitals      - 

RRC/EACH  

SCH/EACH  „ 

Medtaare-dependent  hosprtab  (MDH)  — 

SCH.  RRCand  EACH 

Hosprtals  Reclassified  by  the  Medica/e  Geography  Classification 
Raview  Board: 
Radassif cation  Status  Dunng  FY98  and  FY99 

Reclassified  Dunng  Both  FY98  and  FY99 

Rodassrtied  Dunng  FY99  Onfy  

RadaaaMlad  Donng  FY98  Onfy  

FY99  Reclassifications 

AH  Reclassified  Hospitals  „.„.„..„.„„_„..»„-..._...... 

AJI  Norvedassified  Hospitals „.....— . 

.^^  A*  Urt)an  Reclassified  Hospitals „...„„™ — .. 

Urt>an  Noofedassrlied  Hospitals . 

AR  Reclassified  Rural  HoapMais 

Rural  Nonredassifted  HoapHals  

Other  RadaaaMM  Hoapttals  (Swawn  1886  (D)(8)(B))  

Type  of  OwnarsMp: 

Voiuntafy  „ _ 

Proprietary  „ ~ 

Qovenwient  „ _ - 

Medicare  (JtMization  as  a  Percent  ol  Inpatient  Days: 

0-25  

25-60 

50-66 


Number  ol 
hospitals 


785 

1.020 

894 
137 
632 
349 
54 


311 
178 
110 

489 

4.449 

95 

2.624 

394 

1.757 

27 

2.847 

656 

1.329 

238 

1.260 
1.970 


Average  FY     Average  FY 

1998  pay-        1999  pay- 

rT>ents/case      ments/case 


All  cfianges 


585 
558 

367 
475 
391 
324 
483 


540 
487 
580 

520 
614 
663 
659 
462 
369 
461 

622 
617 
530 

686 

724 
566 


610 
579 

389 
506 

416 
355 
500 


566 

537 
587 

556 

646 
706 


494 
391 
476 

653 
634 
563 

725 
750 
594 


4.3 
3.7 

6.0 
6.5 
62 
9.5 
3.5 


4.8 

10.4 

^2 

6.8 
5.1 
6.8 
4.7 
6.8 
6.0 
3.3 

5.1 
2.8 
62 

5.8 
4.7 
52 


Portion  at- 
tnbutable  to 

(ederal  rate 
chartge 


1.3 
1.3 

2.6 
3.9 
2.4 
3.6 
3.1 


1,7 
6.8 

-1.4 

3.5 
1.5 
2.3 
1.2 
A2 
2.4 
1.1 

1.5 

1.1 
1.9 

1.1 
1.3 
1.6 


Ap(M!niii(  ''    '  "•  .'i  -'  I     S;H>»'ndix  on  the 
Capitalists'  M."!i-    (.i.i  K.ijuired 
Adiuatmaiiu 

Under  section  1886{gJ(l)(A)  of  the  Act.  we 
set  capital  prospective  payrnent  rates  for  FY 
1992  through  FY  1995  so  that  aggregate 
prospective  payments  for  capital  costs  were 
projected  to  be  10  percent  lower  than  the 
amount  that  would  have  been  payable  on  a 
reasonable  cost  basis  for  capital -related  costs 
in  that  year.  To  implement  this  requirement, 
we  developed  the  capital  acquisition  model 
to  determine  the  budget  neutrality 
adjustment  factor.  Even  though  the  budget 
neutrality  requirement  expired  effective  with 
FY  1996.  we  must  continue  to  determine  the 
recalibration  and  geographic  reclassification 
budget  neutrality  adjustment  factor,  and  the 
reduction  in  the  Federal  and  hospital-specific 
rates  for  exceptions  payments.  To  determine 
these  factors,  we  must  continue  to  project 
capital  costs  and  payments. 

We  have  used  the  capital  acquisition 
model  since  the  start  of  prospective 
payments  for  capital  costs.  We  now  have  4 
years  of  cost  reports  under  the  capital 
prospective  payment  system.  For  FY  1998. 
we  developed  a  new  capital  cost  model  to 
replace  the  capital  acquisition  model.  This 
revised  model  makes  use  of  the  data  from 
these  cost  reports 

The  following  cost  reports  are  used  in  the 
capital  cost  model  for  this  proposed  rule:  The 
December  31, 1997  update  of  the  cost  reports 
for  PPS-IX  (cost  reporting  periods  beginning 
in  FY  1992).  PPS-X  (cost  reporting  periods 


beginning  in  FY  1993).  PPS-XI  (cost 
reporting  periods  beginning  in  FY  1994),  and 
PPS-XII  (cost  reporting  periods  begirming  in 
FY  1995).  In  addition,  to  model  payments, 
we  use  the  January  1.  1998  update  of  the 
provider-specific  file,  and  the  March  1994 
update  of  the  intermediary  audit  file. 

Since  hospitals  under  alternative  payment 
system  waivers  (that  is,  hospitals  in 
Maryland)  are  currently  excluded  from  the 
capital  prosfiective  pwyment  system,  we 
excluded  these  hospitals  from  our  model. 

We  developed  FY  1992  through  FY  1998 
hospital-specific  rates  using  the  provider- 
specific  f!le  and  the  intermediary  audit  tile 
(We  used  the  cumulative  provider-specific 
file,  which  includes  all  updates  to  each 
hospital's  records,  and  chose  the  latest  record 
for  each  fiscal  year  )  We  checlied  the 
consistency  between  the  provider-specific 
file  and  the  intermediary  audit  file.  We 
ensured  that  increases  in  the  hospital- 
specific  rates  were  at  least  as  large  as  the 
published  updates  (increases)  for  the 
hospital-specific  rates  each  year  We  were 
able  to  match  hospitals  to  the  files  as  shown 
in  the  following  table: 


Souroa 

Numterof 
hospitals 

Provider-Speafic  File  Only  

Provider-Speofic  and  AudU  File 

99 
4857 

Total 

4956 

Eighty-six  of  the  4,956  hospitals  bad 
unusable  or  missing  data  or  had  no  cost 
reports  available.  We  determined  from  the 
cost  reports  that  27  of  the  86  hospitals  were 
f>aid  under  the  hold-harmless  methodology. 
Since  the  hospital-specific  amount  is  not 
used  to  determine  payments  for  these 
hospitals,  we  were  able  to  include  these  27 
hospitals  in  the  analysis.  We  used  the  cost 
report  data  of  4,897  hospitals  for  the  analysis. 
Fifty-nine  hospitals  could  not  he  used  in  the 
analysis  because  of  insufficient  information. 
These  hospitals  account  for  approximately 
0.3  percent  of  admissions,  therefore,  any 
effects  from  the  elimination  of  their  cost 
report  data  should  be  minimal. 

We  analyzed  changes  in  capital-related 
costs  (depreciation,  interest,  rent,  leases, 
insurance,  and  taxes)  reported  In  the  cost 
refxjrts.  We  found  a  wide  variance  among 
hospitals  in  the  growth  of  these  costs.  For 
hospitals  with  more  than  100  beds,  the 
distribution  and  mean  of  these  cost  increases 
were  different  for  large  changes  in  bed-size 
(greater  than  ±20  percent).  We  also  analyzed 
changes  inthe  growth  in  old  capital  and  new 
capital  for  cost  reports  that  provided  this 
information.  For  old  capital,  we  limited  the 
analysis  to  decreases  in  old  capital.  We  did 
this  since  the  opportunity  for  most  hospitals 
to  treat  "obligated"  capital  put  into  service  as 
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old  capital  has  expired.  Old  capital  costs 
should,  therefore,  decrease  as  assets  become 
fully  depreciated,  and  as  interest  costs 
decrease  as  the  loan  is  amortized 

The  new  capital  cost  model  separates  the 
hospitals  into  three  mutually  exclusive 
groups.  Hold-harmless  hospitals  with  data  on 
old  capital  were  placed  in  the  first  group.  Of 
the  remaining  hospitals,  those  hospitals  with 
fewer  than  UK)  beds  comprise  the  second 
group  The  third  group  consists  of  all 
hospitals  that  did  not  fit  into  either  of  the 
groups.  Each  of  these  groups  displayed 
unique  patterns  of  growth  in  capital  costs. 
We  found  that  the  gamma  distribution  is 
useful  in  explauung  and  describing  the 
patterns  of  increase  in  capital  costs  A  gamma 
distribution  is  a  statistical  distribution  that 
can  bp  used  to  describe  patterns  of  growth 
rates,  with  greatest  propiortion  of  rates  being 
at  the  low  end.  We  use  the  gamma 
distribution  to  estimate  individual  hospital 
rates  of  increase  as  follows: 

(1)  For  hold-harmless  hospitals,  old  capital 
cost  changes  were  fitted  to  a  truncated 
gamma  distribution,  that  is,  a  gamma 
distribubon  covering  only  the  distribution  of 
cost  decreases.  New  capita!  costs  changes 
were  fitted  to  the  entin-  gamma  distribution 
allowing  for  both  decreases  and  increases 

(2)  For  hospitals  with  fewer  than  100  beds 
(small),  total  capital  cost  changes  were  fitted 
to  the  gamma  distribution  allowing  for  both 
decreases  and  increases 

(3)  Other  (lai^e)  hospitals  were  further 
separated  into  three  groups: 

•  Bed-size  decreases  over  20  percent 
(decrease). 

•  Bed-size  increases  over  20  percent 
(increase), 

•  Other  (no-change). 

Capital  cost  changes  for  large  hospitals 
were  fitted  to  gamma  distributions  for  each 
bed-size  change  group,  allowing  for  both 
decreases  and  imrt'asfs  in  capita!  costs.  We 
analyzed  the  prnhdbi.itv  distribution  of 
increases  and  decreases  m  bed-size  for  large 
hospitals.  We  founci  the  probability 
somewhat  dependent  on  thf  prior  year 
change  in  bed-size  and  factored  this 
dependence  into  the  analysis  Probabilities  of 
bed-size  change  were  determined   Separate 
sets  of  probability  factors  were  calculated  to 
reflect  the  dependence  on  prior  vear  change 
in  bed-size  (increase,  decrease,  and  no 
change). 

The  gamma  distributions  were  fitted  to 
changes  in  aggregate  capita;  costs  for  the 
entire  hospital  We  checiiefi  the  relationship 
between  aggregate  costs  and  Medicare  f>er 
discharge  costs   For  large  hospitals,  there  was 
a  small  variance,  but  the  variance  was  larger 
for  small  hospitals.  Since  costs  are  used  onlv 
for  the  hold-harmless  methodology  and  to 
determine  exceptions,  we  decided  to  use  the 
gamma  distributions  fitted  to  aggregate  cost 
increases  for  estimating  distributions  of  cost 
per  discharge  increases. 

Capital  costs  per  discharge  calculated  from 
the  cost  reports  were  increa.sed  by  random 
numbers  drawn  from  the  gamma  distribution 
to  project  costs  in  future  \ears  Old  and  new 
capital  were  projected  separately  for  hold- 
harmless  hospitals   .^ggregate  capital  per 
discharge  costs  were  projected  for  all  other 
hospitals.  Because  the  distribution  of 


increases  in  capita!  costs  varies  with  changes 
in  bed-size  for  large  hospitals,  we  first 
projected  changes  in  bed-size  for  large 
hospitals  t)efore  drawing  random  numbers 
from  the  gamma  distribution.  Bed-size 
changes  were  drawn  from  the  uniform 
distribution  with  the  probabilities  dependent 
on  the  previous  year  bed-size  change.  The 
gamma  distribution  has  a  shape  f>arameter 
and  a  scaling  parameter  (We  used  different 
p>arameters  for  each  hospital  group,  and  for 
old  and  new  capital  ) 

We  used  discharge  counts  from  the  cost 
rejxjrts  to  calculate  capital  cost  per  discharge. 
To  estimate  total  capital  costs  for  FY  1997 
(the  MedPAR  data  year)  and  later,  we  use  the 
number  of  discharges  from  the  MEDPAR 
data.  Some  hospitals  have  considerably  more 
discharges  in  FY  1997  than  in  the  years  for 
which  we  calculated  cost  per  discharge  from 
the  cost  rejxirt  data.  Consequently,  a  hospital 
with  few  cost  report  discharges  would  have 
a  high  capital  cost  f>er  discharge  since  fixed 
costs  would  be  allocated  over  only  a  few 
discharges.  If  discharges  increase 
substantially,  the  cost  per  discharge  would 
decrease  because  fixed  costs  would  be 
allocated  over  more  discharges.  If  the 
projection  of  capital  cost  per  discharge  is  not 
adjusted  for  increases  in  discharges,  the 
projection  of  exceptions  would  be  overstated. 
We  address  this  situation  by  recalculating  the 
cost  per  discharge  with  the  MedP.^R 
discharges  if  the  MedP.^R  discharges  exceed 
the  cost  report  discharges  by  more  than  20 
piercent.  We  do  not  adjust  for  increases  of  less 
than  20  j>ercent  because  we  have  not 
received  all  of  the  FY  1997  discharges,  and 
we  have  removed  some  discharges  from  the 
analysis  because  they  are  statistical  outliers. 
This  adjustment  reduces  our  estimate  of 
exceptions  payments,  and  consequently,  the 
reduction  to  the  Federal  rate  for  exceptions 
is  smaller.  We  will  continue  to  monitor  our 
modeling  of  exceptions  f>ayments  and  make 
adjustments  as  needed. 

The  average  national  capital  cost  per 
discharge  generated  by  this  model  is  the 
combined  average  of  manv  randomly 
generated  increases  This  average  must  equal 
the  projected  average  national  capital  cost 
pier  discharge,  which  we  projected  separately 
(outside  this  model).  We  adjusted  the  shap>e 
parameter  of  the  gamma  distributions  so  that 
the  modeled  average  capital  cost  per 
discharge  matches  our  projected  capital  cost 
per  discharge  The  shape  parameter  for  old 
capital  was  not  adiusted  since  we  are 
modeling  the  aging  of    existing"  assets.  This 
model  provides  a  distribution  of  capital  costs 
among  hospitals  that  is  consistent  with  our 
aggregate  capital  projections. 

Once  each  hospital  s  capital-related  costs 
are  generated,  the  model  projects  capital 
pavments  We  use  the  actual  payment 
parameters  (for  example,  the  case-mix  index 
and  the  geographic  adjustment  factor)  that 
are  applicable  to  the  specific  hospital. 

To  project  capital  payments,  the  model 
first  assigns  the  applicable  piay'ment 
methodology  (fully  prospective  or  hold- 
harmless)  to  the  hospital  as  determined  frnm 
the  provider-specific  file  and  the  cost  repwrts. 
The  model  simulates  Federal  rate  payments 
using  the  assigned  payment  parameters  and 
hospital-specific  estimated  outlier  pavments. 


The  case-mix  index  for  a  hospital  is  derived 
from  the  FY  1997  MedPAR  file  using  the  FY 
1998  DRG  relative  weights  published  in 
section  V.  of  the  Addendum  to  this  propxtsed 
.Tale.  The  case-mix  index  is  increased  each 
year  after  FY  1997  based  on  analysis  of  jwst 
experiences  in  case-mix  increases.  Based  on 
analysis  of  recent  case-mix  increases,  we 
estimate  that  case-mix  will  increase  1.0 
f)€rcent  in  FY  1998  and  1.0  pjercent  in  FT 
1999.  (Since  we  are  using  FY  1997  cases  for 
our  analysis,  the  FY  1997  increase  in  case 
mix  has  no  eSect  on  projected  capital 
payments.) 

Changes  in  geographic  classification  and 
revisions  to  the  hospital  wage  data  used  to 
establish  the  hospital  wage  index  affect  the 
geographic  adjustment  factor.  Changes  in  the 
DRG  classification  system  and  the  relative 
weights  affect  the  case-mix  index. 

Section  412.308(c)(4)(ii)  requires  that  the 
estimated  aggregate  payments  for  the  fiscal 
year,  based  on  the  Federal  rate  after  any 
changes  resulting  from  DRG  reclassifications 
and  recalibration  and  the  geographic 
adjustment  factor,  equal  the  estimated 
aggregate  payments  based  on  the  Federal  rate 
that  would  have  been  made  without  such 
changes.  For  FY  1998,  the  budget  neutrality 
adjustment  factor  was  1.00015. 

Since  we  implemented  a  sepjarate 
geographic  adjustment  factor  for  F^Jerto  Rico. 
we  propxjse  to  apply  sep>arate  budget 
neutrality  adjustments  for  the  national 
geographic  adjustment  factor  and  the  F^ierto 
Rico  geographic  adjustment  factor.  We 
propwse  to  apply  the  same  budget  neutrality 
factor  for  DRG  reclassifications  and 
recalibration  nationally  and  for  Puerto  Rico. 
Sepjarate  adjustments  were  unnecessary  for 
FY  1998  since  the  geographic  adjustment 
factor  for  Puerto  Rico  was  implemented  in 
1998. 

To  determine  the  factors  for  FY  1999.  we 
first  determined  the  portions  of  the  Federal 
national  and  Puerto  Rico  rates  that  would  be 
p>aid  for  each  hospital  in  FY  1999  based  on 
its  applicable  piayment  methodology.  Using 
our  model,  we  then  compared.  sep)arately  for 
the  national  rate  and  the  Puerto  Rico  rate, 
estimated  aggregate  Federal  rate  payments 
based  on  the  FY  1998  DRG  relative  weights 
and  the  FY  1998  geographic  adjustment 
factor  to  estimated  aggregate  Federal  rate 
payments  based  on  the  FY  1998  relative 
weights  and  the  FY  1999  geographic 
adjustment  factor.  In  making  the  comparison, 
we  held  the  F>'  1999  Federal  rate  portion 
constant  and  set  the  other  budget  neutrality 
adjustment  factor  and  the  exceptions 
reduction  factor  to  1.00.  We  determined  that, 
to  achieve  budget  neutrality  for  the  changes 
in  the  national  geographic  adjustment  factor, 
an  incremental  budget  neutrality  adjustment 
of  0.99995  for  FY  1999  should  be  applied  to 
the  previous  cumulative  FY  1998  adjustment 
of  1.00015,  yielding  a  cumulative  adjustment 
of  1.00010  through  FY  1999.  Since  this  is  the 
first  adjustment  for  F^ierto  Rico,  the 
incremental  and  cumulative  adjustment  for 
Puerto  Rico  would  be  0  99887  through  1999 
We  apply  these  new  adjustments  then 
compare  estimated  aggregate  Federal  rate 
payments  based  on  the  FY  1998  DRG  relative 
weights  and  the  FY  1999  geographic 
adjustment  factors  to  estimated  aggregate 
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DRG  relative  weigh  I  .1^1999 

geographic  adjustment  factors.  The 
incremental  adjustment  for  DRG 
classifications  and  changes  in  relative 


rj<JU         wui^jiiti  would  be  l.UUJJO  nationally  ana  tor 
Puerto  Rico.  The  cumulative  adjustments  for 
DRG  classincations  and  changes  in  relative 
weights  and  for  changes  in  the  geographic 
adjustment  factors  through  1999  would  be 


i  LRi.ijo  iidiiuiidiiy,  and  1.00215  for  Puerto 
Rico.  The  following  table  summarizes  the 
adjustment  factors  for  each  Fiscal  year: 


Budget  Neutrality  Adjustment  for  DRG  Reclassifications  and  Recalibration  and  the  Geographic 

Adjustment  Factors 


NatKXUU 

Puerto  Rico 

Inaemantal  Adjustment 

Cumulative 

Incremental  Adjustment 

Fiscal  year 

Geographic 

Adjustment 

Factor 

DRG  Re- 
dassifica- 
ttons  and 
Recalrtxa- 
tion 

Combined 

Geographic 

AdkMtment 

Factor 

DRG  Re- 
Classinca- 
tions and 
R«catt)ra- 
tion 

Co"ir>i'^or! 

Cii^iuianve 

1QQ9 

1.000  00 
0.998.00 
1.00330 
1.00310 
1  00250 
1.00123 
1.00015 
1  00338 

f 

loat 

0.996.00 
1  00531 
099980 
099940 
0.99873 
099892 
1  00323 

1004 

••••- - 

lOOK 

1Q0A 

1007 

laOA 

1.00000 

1999 

0.99995  . 

1.00328 

0.99887 

1.00328 

1.00215 

1.00215 

The  methodology  used  to  determine  the 
recalibration  and  geographic  (DRG/GAF) 
budget  neutrality  adjustment  factor  is  similar 
to  that  used  in  establishing  budget  neutrality 
adjustments  under  the  prospective  piayment 
system  for  operating  costs.  One  difference  is 
that,  under  the  operating  prospective 
payment  system,  the  budget  neutrality 
adjustments  for  the  effect  of  geographic 
reclassifications  are  determined  separately 
from  the  effects  of  other  changes  in  the 
hospital  wage  index  and  the  DRG  relative 
weights.  Under  the  capital  pros(>ective 
payment  system,  there  is  a  single  DRG/GAF 
budget  neutrality  adjustment  factor  (the 
national  rate  and  the  Puerto  Rico  rate  are 
determined  separately)  for  changes  in  the 
geographic  adjustment  factor  (including 
geographic  reclassification)  and  the  ORG 
relative  weights.  In  addition,  there  is  no 
adjustment  for  the  effects  that  geographic 
reclassification  has  on  the  other  payment 
parameters,  such  as  the  payments  for  serving 


low-income  patients  or  the  large  urban  add- 
on payments. 

In  addition  to  computing  the  DRG/GAF 
budget  neutrality  adjustment  factor,  we  used 
the  model  to  simulate  total  payments  under 
the  prospective  payment  system. 

Additional  p>ayments  under  the  exceptions 
process  are  accounted  for  through  a 
reduction  in  the  Federal  and  hospital-specific 
rates.  Therefore,  we  used  the  model  to 
calculate  the  exceptions  reduction  factor. 
This  exceptions  reduction  factor  ensures  that 
aggregate  payments  under  the  capital 
prospective  payment  system,  including 
exceptions  payments,  are  projected  to  equal 
the  aggregate  payments  that  would  have  been 
made  under  the  capital  prospective  piayment 
system  without  an  exceptions  process.  Since 
changes  in  the  level  of  the  payment  rates 
change  the  level  of  payments  under  the 
exceptions  process,  the  exceptions  reduction 
factor  must  be  determined  through  iteration. 


In  the  August  30,  1991  final  rule  (56  FR 
43517),  we  indicated  that  we  would  publish 
each  year  the  estimated  payment  factors 
generated  by  the  model  to  iii:t'r::;;::>- 
payments  for  the  next  5  yed:s    I  t-.e  •>i':i»» 
below  provides  the  actual  i.:  •  "■  :  :  '.^<al 
years  1992  through  1998,  Uit,  prupubed 
factors  for  fiscal  year  1999,  and  the  estimated 
factors  that  would  be  applicable  through  FY 
2003.  We  caution  that  these  are  estimates  for 
fiscal  years  2000  and  later  ai.H  ar»  subject  to 
revisions  resulting  from  con-.,'.  :fii 
methodological  refinemen;-.   f.  •  :pt  of 
additional  data,  and  changt;^  .:;  payment 
policy  changes.  We  note  that  in  malting  these 
projections,  we  h.r.c  H.ssun^'ii  th,i'  'h^- 
cumulative  natio:  ;.  3K;,  t,M  :  .  u>  • 
neutrality  adjustment  factor  will  ren.di:    ■;• 
1.00338  (1.00215  for  Puerto  Rico)  for  F't    .  <  jy 
and  later  because  we  do  not  have  sufficient 
information  to  estimate  the  change  that  will 
occur  in  the  factor  for  years  after  FY  1999, 

The  projections  are  as  follows: 
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Fiscal  vear 

Uooate 
factor 

Exceptions 

reduction 
*acior 

Buoget  neu- 
trality factor 

DRG'GAF  ad- 
justment factor  ■ 

Outlter  ad- 

us'^ie^ 
tacto* 

Federal  rate 
adjustment 

Federal  rate 

(after  outiter 

reduction) 

1 992 

N/A 
6.07 
3.04 
3.44 
1.20 
0.70 
0.90 
0.20 
0.80 
0.80 
090 
3  9C 

0  98 13 
9756 
.9485 
.9734 
.9849 
.9358 
.9659 
.9761 
.9749 
.9720 
«1.0000 
'1  0000 

C9602 

9162 

.8947 

.8432 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

.9497 
.9496 
.9454 
.9414 
.9536 
.9481 

938? 

93  ■'f 
■  H.:--c 
.9378 
.9378 
.9378 

"».9260 
'.9972 

41559 

1 993 

'  994       „ 

1 995       _ 

■  996        

.9960 

1.0063 

.9998 

.9994 
.9987 
.9969 

1.0032 
» 1.0000 
1.0000 
1.0000 
1.0000 

417.29 
378.34 
376.83 
461  96 

•C>Q^ 

438  92 

■  998       

*.8222 

*  1.0255 

371.51 

1 999      

200C        ..„ 

2002        

377.25 
379.80 
381.70 
396.23 

2003        

410  01 

'  Note  The  mcrementai  change  over  the  Drevious  year. 

•  ^^ote  OBRA  1993  adjust-^en; 

'  Note  Ad)ustrnent  tor  change  m  the  transfer  ooncv 

■'  Note  Balanced  Badge;  Act  o*  1997  adjustnem 

'Note  Future  adjustnents  are   for  purposes  of  this  projection   assuf^eic  'c  'e" 

'Note  We  are  unaoie  'o  estir^ate  exceptions  pav'^ents  fo'  tne  vear  u'^oe-  •' 
Decause  the  regular  exceptions  provision  !§412  MBie^)  expires 
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Appendix  C:   Report  to  Congress 


<f    '>t  .,  "  f    '  *  "   •    Of     Mt  Ai.   f  "    AND    MsjW  AN    Sf  "  V'C  C  S 


MAY      4   !998 


President  ot  the  Scnatr 
Was h  1  n ^i '. oi^  D  L     21)510 


Dear  Mr    i'rc^;dcnt 

Section  i  KKfH  e  n  3)  of  the  Stxial  SecunK  Act  (the  Act)  requires  me  to  report  to  Congress 
liu-  irufui.  estimate  ot  the  apphcabic  percentage  increase  in  hospital  inpatient  payment 
rates  t.n  tisvai  vear  t  f  "i  i  b^^^  that  I  will  reconiinend  for  hospitals  subject  to  the 

Medina: c  pr 


spcar>e  pasTiK-nt  svstem  (PPS)  and  for  hospitals  and  units  excluded  from 

ihiTiissiim  wiinstituies  the  required  report. 


CV.'   Li'v'v 


Ciir^ 


h  -spita:-.  cuuai 


aiidak-N   and  tiie  President  s  FY  19^*9  budget  includes,  an  update  for  PPS 
^(,.ai  .    th.r  snarket  basket  rate  of  increase  minus  1  9  percentage  pomts,  or,  for 
certain  ho-^riiAls  under  the  temporan  relief  provision  of  section  4401  (h)  of  the  Balanced 
iiudi.!e'   \.'    t  h^  '  \  the  niarkei  basket  rate  of  mcrease  minus  16  percentage  pomts    TTie 
Prcsideiii  >  I  \    \-''^''  budget  estimated  the  PPS  market  basket  rate  of  mcrease  for  FY  1999 
to  be  2  7  percent     Ha  el  .  :  tins  estimate.  \^c  recommend  an  update  for  hospitals  in  both 
l.i:^e  ut'Mn  d:\  i  -th-*'  areas    -!  *    K  percent,  and  an  update  for  temporary' rehef  hospitals  of 
1 . 1  percent. 


S  ']•:  c-minun;'\  hospitals  '^rifs'  are  the  sole  source  of  care  in  their  area  and  are 
a;!>'rdr  :  spc.sa!  pa\  mcn^  pr^^e.ti.ni  t/-  maintain  access  to  services  for  Medicare 
bc!!ctuia:ie^    ^i,  H^  are  paid  the  highet  oi  a  hospital-specific  rate  or  the  Federal  PPS 
rale.   Mod;,  aie  dependent   smaH  rural  hospitals  (MDHs)  are  a  major  source  of  care  for 
Medica:;-  hcnetiuarie-.  m  their  area  and  are  aiTorded  special  payment  protection  to 
n.airiiair.  a.^CNN  i..  ser\Kes  for  benefivianes    MDHs  are  paid  the  Federal  PPS  rate,  or,  if 
tiicu  n   spitai-spe.itK  rate  exceeds  the  Federal  PPS  rate,  the  Federal  rate  plus  50  percent 
of  tb.e  ddicteike  between  the  hospital-specitk  rate  and  the  Federal  rate    Current  law 
n;andaie>  that  the  \  \   b^'^''  update  tv^  hospital-specific  rates  for  SCHs  and  MDHs  equal 


tr:e  maiki-' 
breside:,'  . 


\iAv'  rate  i!  increase  minus  I  9  percentage  pomts    Consistent  witli  the 

•  -.    ■  J  ^^  budget   we  revommend  an  update  to  hospital-specific  rates  equal  to 

,-ir  re.. mmended  nureaso  t  •'  HP's  hospitals,  that  is,  the  market  basket  rate  of  mcrease  of 

2.7  pei.cn-  nunu'.  i  '<  per.,  etita^e  po!nts.  or  0  8  percent 
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Hospitals  and  distinct  part  hospital  units  excluded  from  PPS  are  paid  based  on  their 
reasonable  costs  subject  to  a  limit  under  the  Tax  Equity  and  Fiscal  Responsibiiitv  Act 
(TEFRA)  of  1982.  Current  law  mandates  tiiat  the  update  for  all  hospitals  and  distinct  pan 
units  excluded  from  PPS  equal  the  rate  of  increase  m  the  excluded  hospital  market  basket 
less  a  percentage  between  0  and  2.5  percentage  pomts,  depending  on  the  hospital  s  costs 
in  relation  to  its  limit.  The  President's  FY  1999  budget  mcorporatcs  a  rate  of  mcrease  m 
the  TEFRA  limit  equal  to  the  rate  of  increase  in  the  excluded  hospital  market  basket 
(2.7  percent)  minus  a  percentage  between  0  and  2.5  percentage  pomts,  depcndmg  on  the 
hospital's  costs  in  relation  to  its  limit.  Therefore,  we  recommend  an  mcrease  m  the 
TEFRA  limit  of  between  0.2  and  2.7  percent 

My  recommendation  for  the  updates  is  based  on  cost  projections  used  in  the  President" s 
FY  1999  budget.  A  final  rcconmaendation  on  the  appropriate  percentage  mcreases  for 
FY  1999  will  be  made  nearer  the  beginning  of  the  new  Federal  jBiscal  year  based  on  the 
most  current  market  basket  projection  available  at  that  time    The  final  recommendatioi^ 
will  incorporate  our  analysis  of  the  latest  estimates  of  all  relevant  factors,  mcludmg 
recommendations  by  the  Medicare  Payment  Advisory  Commission  (MedPAC)    \^  e 
currently  expect  diat  the  final  estimate  of  the  market  basket  rate  of  increase  v^ill  be  loue- 
than  the  estimate  used  m  the  President's  FY  1999  budget. 


Section  1886(dX4)(CXiv)  of  the  Act  also  requires  that  I  mclude  m  my  repon 
recommendations  with  respect  to  adjustments  to  the  diagnosis-related  group  (DRG^ 
weighting  factors.  At  this  time  I  do  not  anticipate  recommendmg  anv  adjustment  to  the 
DRG  weightmg  factors  for  FY  1999. 

1  am  pleased  to  provide  this  recommendation  to  you   I  am  also  sendmg  a  cop\  cf  this 
letter  to  the  Speaker  of  the  House  of  Representatives. 


2570L' 


Fpdpral  K,       i.  r  /  Vol    63,  No.  89  /  Friday.  May  8,  1998  /  Proposed  Rules 


1  M  t    it  V,  «  t   f  -*  »  »    0»     HI  f  A  ^    '  >-l    A.N ;:      >-t  UM  AN    St  f 


v-Lb 


MAY      4  !99e- 


"Ilir  }lonorabie  Newt  Cnngnch 

Spxrakcf  ot  ihc  House  of  Representatives 

'v^  ashiny'on,  1  ^  ' 


TfK  1  < 


Deal  Mr  Speaker: 

SccDoii  1  HKf.f  e  H  ^  s  of  the  Social  Securitv  Act  (the  Act)  requires  mc  to  report  to  Congress 
the  initiai  estuiiate  oi  the  applicable  percentage  increase  in  hospital  inpatient  payment 
rafe^  for  tis.ai  vear  (FY)  l'^^'^  that  1  will  recommend  for  hospitals  subject  to  the 
Meduare  prospective  pa\Tnent  svstcm  ( PPS)  and  for  hospitals  and  umts  excluded  from 
i'i'S.    iliis  submission  constitutes  the  required  report 

(  urrent  law  maiKlates,  and  the  President's  FY  1999  budget  mcludcs,  an  update  for  PPS 
hospiiais  equal  !-  the  market  basket  minus  1  ^  percentage  points,  or.  for  ccrtam  hospitals 
under  the  tem[xnaPv  relief  provision  of  section  4401(1))  of  the  Balanced  Budget  Act  of 
I'-i^r  the  market  basket  rate  of  increase  minus  1  6  percentage  points    The  President's 
r  >    i->'^''  budkie!  estimated  the  PPS  market  basket  rate  of  mcrcase  for  FY  1999  to  be 
2  '  percen'    l-ia->ed  on  th;s  estimate,  we  recommend  an  update  for  hospitals  m  both  large 
urt^ar  and  other  areas  o\  0  8  percent,  and  an  update  for  temporary  relief  hospitals  of 
;    i  pei.eru 

Sole  conimurntv  hospitals  iS(  dis^  are  the  sole  source  of  care  m  their  area  and  are 
ativ^rded  special  paMiient  protecnon  to  maintain  access  to  services  for  Medicare 
benefiviaiu-s    S(  iK  are  paid  tlic  higher  of  a  hospital-specific  rate  or  the  Federal  PPS 
rate    Meds.  are-dependent  small  rural  hospitals  (MDHs)  are  a  major  source  of  care  for 
Medicare  benetivianes  m  their  area  and  are  afforded  special  pa>Tnent  protection  to 
mamtam  access  to  services  for  beneficiaries    MDHs  are  paid  the  Federal  PPS  rate,  or,  if 
their  hospital -speutu  rate  exceeds  the  Federal  PPS  rate,  the  Federal  rate  plus  50  percent 
o!  the  ditlerenv-e  between  the  hospital-specific  rate  and  the  Federal  rate    Current  law 
mandates  that  the  \  \  199v  update  to  hospital -specific  rates  for  SCHs  and  MDHs  equal 
the  market  basket  rate  of  increase  minus  1  9  percentage  points    Consistent  with  the 
President  N  V\  1^>9<^  budget,  we  recommend  an  update  to  hospital-specific  rates  equal  to 
our  recommended  increase  for  PPS  hospitals,  that  is,  the  market  basket  rate  of  mcrease  of 
2  ^  percent  nnrius  !  '-^  percentage  points,  or  0  8  percent 
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Hospitals  and  distinct  part  hospital  units  excluded  from  PPS  arc  paid  based  on  their 
reasonable  costs  subject  to  a  limit  under  the  Tax  Equity  and  Fiscal  Responsibilit>  Act 
(TEFRA)  of  1982.  Current  law  mandates  that  the  update  for  all  hospitals  and  distmct  part 
imits  excluded  from  PPS  equal  the  rate  of  increase  in  the  excluded  hospital  market  basket 
less  a  percentage  between  0  and  2.5  percentage  pomts,  dependmg  on  the  hospital's  costs 
in  relation  to  its  limit  The  President's  FY  1999  budget  incorporates  a  rate  of  mcrcase  m 
the  TEFRA  limit  equal  to  the  rate  of  increase  in  the  excluded  hospital  market  basket 
(2.7  percent)  minus  a  percentage  between  0  and  2.5  percentage  pomts,  dependmg  on  the 
hospital's  costs  in  relation  to  its  limit  Therefore*  we  recommend  an  mcrease  m  the 
TEFRA  limit  of  between  0.2  and  2.7  percent. 

My  recommendation  for  the  updates  is  based  on  cost  projections  used  m  the  President  s 
FY  1999  budget.  A  final  recommendation  on  the  qjpropriate  percentage  mcrease  s  for 
FY  1999  will  be  miade  nearer  the  beginning  of  the  new  Federal  fiscal  year  based  on  the 
most  current  market  basket  projection  available  at  that  time    The  final  recommendation 
will  incorporate  our  analysis  of  die  latest  estimates  of  all  relevant  factors,  mcludmg 
recommendations  by  the  Medicare  Payment  Advisory  Commission  (MedPAC)    V*  e 
currently  expect  that  the  final  estimate  of  the  market  basket  rate  of  mcrcase  will  be  lower 
than  the  estimate  used  in  the  President's  FY  1999  budget 

Section  1886(dX4XCXiv)  of  the  Act  also  requires  that  1  mclude  m  my  report 
reconmiendations  witii  respect  to  adjustments  to  the  diagnosis-related  group  (DRG) 
weighting  factors.  At  this  time  I  do  not  anticipate  recommendmg  any  adjustment  to  the 
DRG  weighting  factors  for  FY  1999. 

I  am  pleased  to  provide  this  recommendation  to  you    I  am  also  sendmg  a  copy  of  this 
letter  to  the  Speaker  of  the  House  of  Representatives. 


Sincerely, 


E  Shalala 
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AppeniliA  U   Km  unuumitlation  of  Updutt' 
Factoni  for  Oporating  Cost  Rales  of  Payment 
for  Inpatient  Hoapital  Servicni 

/.  Background 

Several  provisions  of  the  Act  addivss  the 
Mttins  of  update  factors  for  inpatient  services 
furnished  in  FY  1999  by  hospitals  subject  to 
the  prospective  payment  system  and  those 
excluded  from  the  prospective  payment 
system.  Section  1886(b)(3)(B)(i)(XIV)  of  the 
Act  s«ts  the  FY  1999  percentage  increase  in 
the  operating  cost  standardized  amounts 
equal  to  the  rate  of  increase  in  the  hospital 
market  basket  minus  1.9  percent  for 
prospective  payment  hospitals  in  all  areas. 
Section  18«ft(b)(3)(B)(iv)  of  the  Act  sets  the 
FY  1999  percentage  increase  tn  the  hospital 
specific  rates  applicable  to  sole  community 
and  Medicare-dependent,  small  rural 
hospitals  equal  to  the  rate  set  forth  in  section 
1B86(b)(3)(B)(i)  of  the  Act.  that  is.  the  same 
update  factor  aa  all  other  hospitals  subject  to 
the  prospective  payment  system,  or  the  rate 
of  Increase  in  the  market  basket  minus  19 
percentage  points  (We  note  that,  as  provided 
in  section  4401(b)  of  the  Balanced  Budget  Act 
of  1997,  certain  hospitals  that  do  not  receive 
indirect  medical  education  or 
disproportionate  share  payments  and  are  not 
designated  as  Medicare-dependent,  small 
rural  hoipitals  will  receive  an  update  that  is 
0  3  perrent  higher  than  the  update  for  other 
•■■«  payment  hospitals.  Section 
(B)(ii)  of  the  Act  .sets  the  FY  1999 
peri-.nntage  increase  in  the  rate  of  increeae 
limits  for  hospitals  excluded  from  the 
prospective  payment  system  equal  to  the  rate 
of  increase  in  the  excluded  hospital  market 
basket  minus  a  percentage  between  0  and  2  5 
percent  percentage  points,  depending  on  the 
hospital's  costs  in  relation  to  its  limit. 

In  accordance  with  section  1886(d)(3)(A)  of 
the  Act.  we  are  proposing  to  update  the 
standardized  amounts,  the  hospital-specific 
rates,  and  the  rate-of- increase  limits  for 
hospitals  excluded  from  the  prospective 
payment  system  as  provided  in  section 
1886(b)(3)(B)  of  the  Act.  Based  on  the  fourth 
quarter  1997  forecast  of  the  FY  1999  market 
basket  increase  of  2.6  percent  for  hospitals 
subject  to  the  prospective  payment  system, 
the  proposed  updates  to  the  standardized 
amounts  are  0.7  percent  (that  Is.  the  market 
basket  rate  of  increase  minus  1.9  percent)  for 
hospitals  in  both  large  urban  and  other  areas. 
The  proposed  update  to  the  hospital-specific 
rate  applicable  to  sole  community  and 
Medicare-dependent,  small  rural  hospitals  is 
also  0.7  percent.  The  proposed  update  for 
hospitals  excluded  from  the  prospective 
payment  system  is  the  percentage  increase  in 
the  excluded  hospital  market  basket 
(currently  estimated  at  2  5  percent)  lesa  a 
percentage  between  0  and  2.5  percentage 
points,  or  an  update  equal  to  between  0  and 
2.5  percent 

Section  1886(e)(4)  of  the  Act  requires  that 
the  Secretary,  taking  into  consideration  the 
nnommendations  of  the  Medicare  Payment 
Advisory  Commission  (MedPAC), 
recotnmend  update  factors  for  each  fiscal 
year  that  take  into  account  the  amounts 
necessary  far  the  efficient  and  effective 
delivery  of  medically  appropriate  and 
necessary  care  of  high  quality  Under  section 


1886(e)(5)  of  the  Act,  we  are  required  to 
publish  the  update  factors  recommended 
under  section  1886(e)(4)  of  the  Act. 
Accordingly,  this  appendix  provides  the 
recommendations  of  appropriate  update 
factors,  the  analysis  underlying  our 
recommendations,  and  our  responses  to  the 
MedPAC  recommendations  concerning  the 
upidate  factors. 

In  its  March  1.  1998  report,  MedPAC  stated 
that  the  legislated  update  of  market  basket 
increase  minus  1.9  percentage  points  will 
provide  a  reasonable  level  of  payment  to 
hospitals  Although  MedPAC  suggests  that  a 
somewhat  lower  update  could  be  justified  in 
light  of  changes  in  the  utilization  and 
provision  of  hospital  inpatient  care,  the 
Commission  does  not  believe  it  is  necessary 
to  recommend  a  lower  update  for  FY  1999. 
MedPAC  did  not  make  a  separate 
recommendation  for  the  hospital-spiecific 
rates  applicable  to  sole  community  and 
Medicare-dependent,  small  rural  hospitals. 
We  discuss  MedPAC's  recommendations 
concerning  the  update  factors  and  our 
responses  to  these  recommendations  below. 

U.  Secretary's  Recommendations 

Under  section  1886(e)(4)  of  the  Act,  we  are 
recommending  that  an  appropriate  update 
bctor  for  the  standardized  amounts  is  0.7 
percent  for  hospitals  located  in  large  urban 
and  other  areas.  We  are  also  recommending 
an  update  of  0.7  percent  to  the  hospital- 
specific  rate  for  sole  community  hospitals 
and  Medicare-dependent,  small  rural 
hospitals  These  figures  are  consistent  with 
the  Presidents  FY  1999  budget 
recommendations,  which  reflect  the  update 
provided  by  section  4401(a)  of  the  Balanced 
Budget  Act  of  1997.  We  believe  these 
recommended  update  factors  would  ensure 
that  Medicare  acts  as  a  prudent  purchaser 
and  provide  incentives  to  hospitals  for 
increased  efficiency,  thereby  contributing  to 
the  solvency  of  the  Medicare  Part  A  Trust 
Fund  When  the  Presidents  budget  was 
submitted,  the  market  basket  rate  of  increase 
was  projected  at  2  7  percent.  As  noted  above, 
this  proposed  recommendation  is  based  on 
the  most  recent  forecast  of  the  market  basket. 
2.6  percent. 

We  recommend  that  hospitals  excluded 
from  the  prospective  payment  system  receive 
an  update  of  between  0  and  2.5  percent.  The 
update  for  excluded  hospitals  and  units  is 
equal  to  the  increase  in  the  excluded  hospital 
operating  market  basket,  less  a  percentage 
between  0  and  2.5  percentage  points 
depending  on  the  hospital's  or  unit's  costs  in 
relation  to  its  rate-of-increase  limit.  The 
market  basket  rate  of  increase  is  currently 
forecast  at  2.5  percentage  points  This 
recommendation  is  consistent  with  the 
President's  FY  1999  budget,  although  we 
note  that  the  market  basket  rate  of  increase 
was  forecast  at  2  7  percent  when  the  budget 
was  submitted. 

As  required  by  section  1886(e)(4)  of  the 
Act.  we  have  taken  into  consideration  the 
recommendations  of  MedPAC  in  setting  these 
recommended  update  factors.  Our  responses 
to  the  MedPAC  recommendations  concerning 
the  update  factors  are  discussed  below. 


in.  MedPAC  Recommendation  for  Updating 
the  Prospective  Payment  System 
Standardized  Amounts 

For  FY  1999.  MedPAC's  update  framework 
would  support  an  update  of  the  increase  in 
the  hospital  market  basket  minus  a  figure 
between  4  4  percentage  points  and  11 
percentage  points  MedPAC  notes  that  costs 
per  case  have  grown  more  slowly  than 
payments  per  case  since  1992  and.  as  a 
result,  overall  Medicare  operatinj^  margins  for 
hospitals  have  been  rising  MedPAC  predicts 
that  Medicare  operating  margins  will 
continue  to  be  quite  favorable  even  with  the 
payment  reductions  enacted  by  the  Balanced 
Budget  Act  of  1997   MedPAC  further  notes 
that  Medicare  payments  are  just  one  of  many 
factors  that  affect  hospital  margins.  Thus, 
while  MedPAC  agrees  with  the  proposed 
update  of  market  basket  increase  minus  1.9 
percentage  points  for  1999.  that  update  is 
closer  to  the  higher  end  than  the  lower  end 
of  MedPAC's  update  framework  The 
Commission  emphasizes  that,  because  of 
uncertainty  about  the  future  and  the  extent 
of  changes  in  productivity  and  service 
delivery,  its  recommendation  applies  for  only 
one  year.  MedPAC's  estimate  of  the  market 
basket  increase  is  2.5  percent,  which  is  0.1 
percentage  p>oints  below  HCFA's  current 
estimate  MedPAC's  market  basket  estimate 
focuses  on  employee  compensation  changes 
in  the  hospital  industry  and  the  economy  in 
general,  while  HCFA's  market  basket  forecast 
gives  less  weight  to  the  projected  changes  in 
the  hospital  industry's  wages.  Thus. 
MedPAC's  update  framework  reflects  a  0.1 
percent  adjustment  for  this  difference. 

Response:  We  agree  with  MedPAC's 
recommendation  of  an  update  for  FY  1999  for 
prospective  payment  system  hospitals  of 
market  basket  minus  19  percentage  points. 
Our  recommendation  is  supfKjrted  by  the    ■ 
following  analyses  that  measure  changes  in 
hospital  productivity,  scientific  and 
technological  advances,  practice  pattern 
changes,  and  changes  in  case  mix: 

a.  Productivity 

Service  level  productivity  is  defined  as  the 
ratio  of  total  service  output  to  full-time 
equivalent  employees  (FTEs).  While  we 
recognize  that  productivity  is  a  function  of 
many  variables  (for  example,  labor,  nonlabor 
material,  and  capital  inputs),  we  use  a  labor 
productivity  measure  since  this  update 
framework  applies  to  operating  payment.  To 
recognize  that  we  are  apportioning  the  short 
run  output  changes  to  the  labor  input  and  not 
considering  the  nonlabor  inputs,  we  weight 
OUT  productivity  measure  for  operating  costs 
by  the  share  of  direct  labor  services  in  the 
market  basket  rate  of  increase  to  determine 
the  expected  effect  on  cost  per  case. 

Our  recommendation  for  the  service 
productivity  component  is  based  on 
historical  trends  in  productivity  and  total 
output  for  both  the  hospital  industry  and  the 
general  economy,  and  projected  levels  of 
future  hospital  service  output.  MedPAC's 
predecessor,  the  Prospective  Payment 
Assessment  Commission  (ProPAC),  estimated 
cumulative  service  productivity  growth  to  be 
4  9  percent  from  1985-1989.  or  1.2  percent 
annually  At  the  same  time,  MedPAC 
estimated  total  output  growth  at  3.4  percent 
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annually,  implying  a  ratio  of  service 
productivity  growth  to  output  growth  of  0.35. 

Since  it  is  not  possible  at  this  time  to 
develop  a  productivity  measure  specific  to 
Medicare  patients,  we  examinea  productivity 
(output  per  hour)  and  output  tjyoss  domestic 
product)  for  the  economy  Depending  on  the 
exact  time  p)ericKi.  annual  changes  m 
productivity  range  from  0.3  to  0.35  percent 
of  the  change  in  output  (that  is.  a  1  0  percent 
increase  in  output  would  be  correlated  with 
a  0.3  to  0.35  percent  change  in  output  per 
hour). 

Under  our  framework,  the  recommended 
ufxiate  is  based  in  part  on  expected 
productivity — that  is.  projected  service 
output  during  the  year,  multiplied  by  the 
historical  ratio  of  service  productivity  to  total 
service  output,  multiplied  by  the  share  of 
labor  in  total  operating  inputs,  as  calculated 
in  the  hospital  market  basket  rate  of  increase. 
This  method  estimates  an  expected  labor 
productivity  improvement  in  the  same 
propwrtion  to  expjected  total  service  growth 
that  has  occurred  in  the  past  and  assumps 
that,  at  a  minimum,  growth  in  FTEs  changes 
profiortionally  to  thn  growth  in  total  service 
output.  Thus,  the  recommendation  allows  for 
unit  productivity  to  be  smaller  than  the 
historical  averages  in  years  that  output 
growth  is  relatively  low  and  larger  in  years 
that  output  growth  is  higher  than  the 
historical  averages  Based  on  the  above 
estimates  fn)m  both  the  hospital  industry  and 
the  e<:onomy,  we  have  chosen  to  employ  the 
range  of  ratios  of  productivity  change  to 
output  change  of  0  30  to  0.35. 

The  expected  change  in  total  hospital 
service  output  is  the  product  of  projected 
growth  in  total  admissions  (adjusted  for 
outpatient  usage).  prr»iectpd  real  case-mix 
growth,  and  exp«=;cted  quality  enhancing 
intensity  growth,  net  of  expet^ted  decline  in    , 
intensity  due  to  reduction  of  tost  ineffective 
practice,  (^se-mix  growth  and  intensity 
numbers  for  Medicare  are  used  as  proxies  for 
those  of  the  total  hospital   since  case-mix 
increases  (used  in  the  intensity  measure  as 
well)  are  unavailable  for  non-Medicare 
patients.  Thus,  expetted  output  growth  is 
simply  the  sum  of  the  expected  change  in 
intensity  (0.0  percent!,  proiected  admissions 
change  (  -  2  0  percent  for  FV'  1999).  and 
projected  real  case-mix  growth  (0  8  percent). 
or  -  1.2  percent.  The  share  of  direct  labor 
services  in  the  market  basket  rate  of  increase 
(consisting  of  wages,  salaries  and  employee 
benefits!  is  61  4  pmrcent 

Multiplying  the  expected  change  m  total 
hospital  service  output  (-12  percent)  by  the 
ratio  of  historical  service  productivity  change 
to  total  service  growth  of  0  30  to  0  35  and  by 
the  direct  labor  share  percentage  61  4, 
provides  our  productivity  standard  of  -0.2 
to  -0.3  piercent. 

MedP,*iC  believes  that  the  update  should 
also  take  into  account  the  effects  of  product 
change,  .MedP.'^f'  analysis  indicates  that 
between  1992  and  1996.  the  decline  in  length 
of  stay  and  conrsponaing  increase  in  the 
intensity  of  services  per  da>  n'salted  in  a  net 
reduction  of  about  11  percent  for  services 
provided  f>er  hospital  admission   In  the  past. 
ProPAC  expected  hospitals  to  achieve 
productivity  gains  ranging  from  0  5  percent 
to  2.0  percent  per  year  This  year,  recognizing 


cnanges  in  lengths  of  stay  and  sites  of 
service.  MedP.^c;  believes  a  product 
ad|ustment  m  the  range  of  -  3.0  to  -  1.0 
percentage  points  is  appropriate.  In  addition, 
MedPAC's  update  framework  contains  a 
productivitv  adiustment  of  between  -0.7  to 
-0.3  percent,  which  is  slightly  more 
optimistic  than  our  estimate. 

b.  Intensity 

We  base  our  intensity  standard  on  the 
combined  effect  of  three  separate  factors: 
Changes  in  the  use  of  quality  enhancing 
services,  changes  in  the  use  of  services  due 
to  shifts  in  within-DRG  severity,  and  changes 
in  the  use  of  services  due  to  reductions  of 
cost-ineffective  practices.  For  FY  1999.  we 
recommend  an  adjustment  of  0.0  percent. 
The  basis  of  this  recommendation  is 
discussed  below. 

We  have  no  empirical  evidence  that 
accuratelv  gauges  the  level  of  quality- 
enhancing  technology  changes.  A  study 
published  in  the  Winter  1992  issue  of  the 
Health  Care  Financing  Review. 
"Conlnbutions  of  case  mix  and  intensity 
change  to  hospital  cost  increases"  (p.  151- 
163).  suggests  that  one-third  of  the  intensity 
change  is  attributable  to  high<ost 
technology  The  balance  was  unexplained 
but  the  authors  speculated  that  it  is 
attributable  to  fixed  costs  in  service  delivery. 

Typically,  a  specific  new  technology 
increases  cost  in  some  uses  and  decreases 
cost  in  other  uses.  Concurrently,  health  status 
is  improved  in  some  situations  while  in  other 
situations  it  may  be  unaffected  or  even 
worsened  using  the  same  technology.  It  is 
difficult  to  separate  out  the  relative 
significance  of  each  of  the  cost  increasing 
effects  for  individual  technologies  and  new 
technologies 

All  things  being  equal,  per-discharge  fixed 
costs  tend  to  fluctuate  in  inverse  proportion 
to  changes  m  volume  Fixed  costs  exist 
whether  patients  are  treated  or  not.  If  volume 
is  declining,  per-discharge  fixed  costs  will 
rise,  but  the  reverse  is  true  if  volume  is 
increasing. 

Following  methods  developed  by  HCFA's 
Office  of  the  Actuary  for  aeriving  hospital 
output  estimates  from  total  hospital  charges. 
we  have  developed  Medicare-specific 
intensity  measures  based  on  a  5-vear  average 
using  FY  1993-FY'  1997  MedPAR  billing 
data  Case-mix  constant  intensity  is 
calculated  as  the  change  in  total  Medicare 
charges  per  discharge  ad)usted  for  changes  in 
the  average  charge  per  unit  of  service  as 
measured  by  the  Medical  CPl  hospital 
componerrt  and  changes  sn  real  case  mix. 
Thus,  in  order  to  measure  changes  in 
intensity,  one  must  measure  changes  in  real 
case  mix. 

For  FY  1993-FY  1997.  observed  case  mix 
index  change  ranged  from  a  low  of  0.8 
percent  to  a  high  of  1  7  percent,  with  a  5-year 
average  change  of  1  3  percent  Based  on 
evidence  from  past  studies  of  case-mix 
change,  we  estimate  that  real  case  mix 
change  fluctuates  between  1  0  and  1  4 
percent  and  the  observed  values  generally 
fall  in  this  range.  The  average  percentage 
change  in  charge  per  discharge  was  3,4 
percent  and  the  average  annual  change  in  the 
medical  CPl  was  5  7  percent  Dividing  the 
change  in  charge  per  discharge  by  the 


quantity  of  the  real  case-mix  index  cnange 
and  the  medical  CPl,  yields  an  average 
annual  change  in  intensity  of  -  3.4  percent. 
Assuming  the  technology/fixed  cost  ratio  still 
holds,  technology  would  account  for  a  -  1.1 
percent  annual  decline  while  fixed  costs 
would  account  for  a  -  2.3  percent  annual 
decline.  The  decline  in  fixed  costs  per 
discharge  makes  intuitive  sense  as  volume, 
measured  by  total  discharges,  as  increased 
during  the  period.  Since  we  estimate  that 
intensity  has  declined  during  that  period,  we 
are  recommending  a  0.0  percent  intensity 
adjustment  for  FY  1999. 

c.  Quality  Enhancing  New  Science  and 
Technology 

For  FY  1999.  MedPAC  has  computed  the 
adjustment  for  scientific  and  technological 
advances  to  be  a  future-oriented  pwlicy  tar;get 
intended  to  provide  additional  funds  for 
hospitals  to  adopt  quality-enhancing,  cost 
increasing  health  care  innovations.  As  in  past 
recommendations,  MedPAC  has  included  an 
adjustment  ranging  from  0.3  to  1.0  percentage 
points.  MedPAC  believes  that  the  cost- 
competitive  environment  now  faced  by 
hospitals  may  dampen  the  adoption  of  new 
technologies  as  they  closely  evaluate  their 
relative  costs  and  benefits.  Therefore, 
MedPAC  recommends  an  adjustment  of  0.5 
percentage  pioints  for  the  increase  in 
operating  costs  due  to  scientific  and 
technological  advances. 

d.  Change  in  Case  Mix 

Our  analysis  takes  into  account  projected 
changes  in  case  mix.  adjusted  for  changes 
attributable  to  improved  coding  practices. 
For  our  FY  1999  update  recommendation,  we 
are  projecting  a  1.0  percent  increase  in  the 
case-mix  index.  We  define  real  case-noix 
increase  as  actual  changes  in  the  mix  (and 
resource  requirements)  of  Medicare  patients 
as  opf>osed  to  changes  in  coding  behavior 
that  result  in  assignment  of  cases  to  higher- 
weighted  DRGs,  but  do  not  reflect  greater 
resource  requirements.  For  FY  1999.  we 
believe  that  real  case-mix  increase  is  equal  to 
our  projected  change  in  case  mix  less  0.2 
percent.  We  estimate  that  changes  in  coding 
behavior  account  for  an  increase  of  0.2 
percentage  points  in  our  projected  case-mix 
change.  Thus,  we  are  projecting  an  increase 
of  0.8  p>ercentage  ptoints  for  the  real  case-mix 
index. 

Unlike  ProPAC's  case-mix 
recommendation  in  previous  years.  MedPAC 
did  not  make  a  s{>ecific  percentage  change 
recommendation  but  ratner  estimated  a  range 
from  -  0.2  to  0.2  p>ercentage  f>oint  change 
based  on  changes  in  the  1998  case  mix  index. 

e.  Effect  of  FY  1997  ORG  Reclassification  and 
Recalibration 

We  estimate  that  ORG  reclassification  and 
recalibration  for  FY  1997  resulted  in  a  0.0 
percent  increase  in  the  case-mix  index  when 
comf>ared  with  the  case-mix  index  that 
would  have  resulted  if  we  had  not  made  the 
reclassification  and  recalibration  changes  to 
the  GROUPER.  MedPAC  does  not  make  an 
adjustment  for  DRG  reclassification  and 
recalibration  in  its  up>date  recommendation. 

£.  Correction  for  Market  Basket  Forecast  Error 

The  estimated  market  basket  piercentage 
increase  used  to  update  the  FY'  1997  payment 
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percent.  The  resulting  forecast  error  lu  the  FY 
1997  market  basket  rate  of  increase  is  0.4 
percentage  points.  Under  our  update 


Irujuewuri.  we  make  a  tore<.ast  error 
correction  if  our  estimate  is  off  by  0.25 
percentage  points  or  more  Therefore,  we  are 
recommending  an  adjustment  of 
percentage  points  to  reflect  this 


0.4 


()v(!n-Miiudiion  of  the  FY  1997  market  basket 
rate  of  increase.  The  following  is  a  summary 
of  the  update  ranges  supported  by  our 
analyses  compared  to  MedPAC's  framewrork. 


APPENDIX  E:   DRG  Charts 


Table  i  .—Comparison  of  FY  1999  Update  Recow» 
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Because  we  are  not  recommending  a 
negative  adjustment  for  intensity  (as  our 
methodology  would  suggest  is  appropriate), 
the  update  suggested  by  our  framework 
appears  to  be  more  generous  than  the 
recommendation  of  MedPAC.  While  the 
above  framework  would  support  an  update  of 
the  market  basket  increase  minus  0.9 
percentage  points,  we  are  recommending  an 
update  of  the  market  basket  increase  minus 
1.9  percentage  points  (0,7  percent).  We 
believe  that  this  up)date  factor  appropriately 
adjusts  for  changes  occurring  in  health  care 
delivery  including  the  relative  decrease  in 
use  of  hospital  inpatient  services  and  the 
corresponding  increase  in  use  of  hospital 
outpatient  and  postacute  care  services.  We 
agree  with  MedPAC  that  a  0.7  percent  update 
for  V\  1999  would  not  disadvantage  the 
hospital  industry  nor  harm  Medicare 


beneficiaries.  We  also  recommend  that  the 
hospital-specific  rates  applicable  to  sole 
community  and  Medicare-dependent,  small 
rural  hospitals  be  increased  by  the  same 
update,  0.7  (wrcentage  p>oints. 

/V,  MedPAC  Recommendation  for  Updating 
the  Rate-of-Incnase  Limits  for  Excluded 
Hospitals 

MedPAC  recommends  an  update  factor 
equal  to  a  2.1  percent  average  increase  for 
TEFRA  target  amounts  for  excluded  hospitals 
and  units.  The  update  formula  enacted  by 
section  4411(a)  of  the  Balanced  Budget  Act 
is  equal  to  the  increase  in  the  excluded 
hospital  market  basket  less  a  percentage 
point  between  0  and  2,5  percent,  depending 
on  the  hospital's  or  unit's  costs  in  relation  to 
the  target  amount.  MedPAC's 
recommendation  reflects  a  reduction  of  0  4 


percentage  points  from  HCFA's  market  basket 
increase  forecast  of  2,5  f>ercent.  The 
reduction  consists  of  an  adjustment  of -0,4 
percentage  p>oints  to  account  f(ir  the  forecast 

error  in  the  FY  1997  rr  .irw-'  •..,%!>.>■•  -v.,-  of 
increase,  and  no  allow  i:    ••  '   ;    .■  ••• 
technology 
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system  also  receive  a  2,5  percent  nu  rKdse  in 
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FEDERAL  MOUSING  FJNANCE  BOARD 

12  CFR  Parts  935.  and  970 
INo.  1»*-161 
RIN  30«»-^A75 

Community  lnvestn>ent  Cash  Advance 
Programs 

AGENCY:  Federal  Housing  Finance 

Board 

ACnOM:  Proposed  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  a 
rule  establishing  a  general  framework 
under  which  the  Federal  Home  Loan 
Banks  (Bank)  may  establish  community 
investment  cash  advance  (QCA) 
programs  in  addition  to  their  Affordable 
Housing  Programs  (AHP)  and 
Community  Investment  Programs  (GIF). 
The  proposed  rule  does  not  require  a 
Bank  to  establish  CICA  programs.  It  is 
intended  to  provide  the  Banks  with  an 
outline  of  what  the  Finance  Board  has 
determined  will  meet  the  statutory 
requirement  that  CICA  programs 
support  community  investment. 

The  proposed  rule  is  intended  to 
establish  one  set  of  general  standards 
governing  all  CICA  programs,  including 
the  Banks'  CIPs.  The  proposed  rule, 
however,  does  not  apply  to  a  Bank's 
AHP.  which  is  governed  speciHcally  by 
part  960  of  the  Finance  Board's 
regulations.  In  addition  to  establishing  a 
general  outline  for  QCA  programs,  the 
proposed  rule  establishes  standards  for 
two  specific  aCA  programs  a  Bank  may 
establish,  the  Rural  IDevelopment 
Advances  (RDA)  and  the  Urban 
Development  Advances  (IJDA) 
programs.  The  proposed  standards  for 
the  RDA  and  the  UDA  programs  are 
intended  to  create  a  safe  harbor  for 
programs  that  the  Finance  Board  would 
consider  to  meet  the  statutory 
requirement  that  CICA  programs 
support  community  investment.  A  Bank 
will  not  be  reauired  to  obtain  prior 
Finance  Board  approval  of  CICA 
programs  the  Bank  may  create. 
However,  all  such  programs  will  be 
subject  to  review  through  the 
examination  process  to  determine 
whether  they  support  what  the  Finance 
Board  considers  to  be  community 
investment  financing. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
August  6.  1998. 

ADOMCSSES:  Comments  should  be 
mailed  to:  Elaine  L.  Baker.  Secretary  to 
the  Board.  Federal  Housing  Finance 
Board.  1777  F  Street.  N.W..  Washington. 
DC,  20006.  Comments  will  be  available 
for  public  inspection  at  this  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  McLean.  Deputy  Director. 
Market  Research.  (202)  408-2537, 
Stanley  Newman.  Associate  Director. 
Market  Research,  (202)  408-2812,  or 
Diane  E.  Dorius.  Associate  Director. 
Program  Development.  (202)  408-2576. 
Office  of  Policy;  or  Brandon  B.  Straus. 
Senior  Attorney-Advisor.  (202)  408- 
2589.  Office  of  General  Counsel.  Federal 
Housing  Finance  Board,  1777  F  Street. 
N.W.,  Washington,  DC.  20006. 

SUPPLEMENfTABY  INFORMATION: 

I.  Statutory  ayd  Resulatory  Background 

The  Banks  currently  have  broad 
authority  under  section  10(a)  of  the 
Federal  Home  Loan  Bank  Act  (Bank  Act) 
and  part  935  of  the  Finance  Boards 
regulations  to  make  advances  in  support 
of  housing  finance,  including  housing 
for  very  low-,  low-  and  moderate- 
income  families.  See  12  U.S.C  1430(a); 
12  CFR  part  935.  Furthermore,  in  the 
Financial  Institutions  Reform.  Recovery 
and  Enforcement  Act  of  1989  (FIRREA). 
Congress  required  the  Banks  to  create 
two  specific  programs,  the  AHP  and  the 
CIP.  to  provide  advances  in  support  of 
unmet  housing  finance  and  economic 
development  credit  needs.  See  Pub.  L. 
101-73.  section  721,  103  Stat.  183  (Aug, 
9.  1989). 

The  AHP  is  a  subsidy  program 
through  which  the  Banks  support  the 
finance  of  affordable  owner-occupied 
and  rental  housing  See  12  U.S.C. 
1430(i).  The  Finance  Board  first  issued 
implementing  regulations  for  the  AHP 
in  1990.  See  12  CFR  Part  960. 

The  CDP  is  a  program  through  which 
the  Banks  provide  advances  to  members 
at  cost  to  support  the  financing  of 
housing  benefiting  families  with  - 
incomes  at  or  below  115  percent  of  the 
area  median  income  and  economic 
development  activities  benefiting 
families  with  incomes  at  or  below  80 
percent  of  the  area  median  income.  See 
12  U.S.C.  1430(i)(2).  The  Finance  Board 
previously  has  not  promulgated 
regulations  implementing  the  QP. 

Section  10(i)(l0)  of  the  Bank  Act 
authorizes  the  Banks  to  establish  CICA 
programs  in  addition  to  the  CIP  and  the 
AHP  to  support  "community 
investment."  See  id.  section  1430(j)(10). 
The  Finance  Board  has  not  previously 
promulgated  regulations  or  other 
specific  guidance  on  what  kinds  of  Bank 
lending  are  permitted  under  this 

authority. 

Since  the  establishment  of  the  Baixks" 
statutory  authority  to  make  advances  for 
community  investment  under  FIRREA, 
the  Banks  have  provided  relatively  less 
long-term  credit  for  economic 
development  projects  than  for  housing, 
and  all  of  the  Banks'  economic 


development  lending  has  been  done 
under  their  CIP  authority,  as  opposed  to 
their  authority  to  establish  other  CICA 
programs.  In  the  past  eight  years,  the 
Banks  have  provided  $1R  1  billion  in 
CIP  advances  to  finance  ;ifi8,3S9 
housing  units.  Only  25  percent  of  those 
units  have  been  multifamiU  or  rental 
units  that  often  provide  housing  for 
lower-income  families  and  are  usually 
more  difficult  to  finance  than  single- 
family  owner-occupied  housing.  In 
addition,  only  $751  million  or  4  percent 
of  CIP  advances  have  financed 
economic  development  projects. 
Furthermore.  CIP  advances  are  not 
available  to  the  Banks'  nonmember 
borrowers.  See  id.  section  1430(i){l). 

The  Finance  Board  believes  there  is  a 
need  for  long-term  financing  for 
economic  development  in  urban  and 
rural  areas  that  is  not  being  met  by 
members  using  the  CIP.  The  Banks  can 
help  to  meet  this  need  through  the 
establishment  of  other  CICA  programs  to 
provide  long-term  financing  for 
economic  development  through  teth 
members  and  nonmember  borrowers. 
Therefore,  the  Finance  Board  now  is 
proposing  to  establish  standards 
defining  the  kinds  of  housing  and 
economic  development  activities  that 
constitute  "community  investment  " 
eligible  to  be  financed  by  advances 
under  section  10(i)(10)  of  the  Bank  Act. 
This  proposed  rule  does  not  require  a 
Bank  to  establish  a  CICA  program;  it  is 
intended  to  provide  the  Banks  with  an 
outline  of  what  the  Finance  Board  has 
determined  will  meet  the  statutory 
requirement  for  "community 
investment"  under  section  10(i)(10).  See 
id  However,  all  such  programs  will  be 
subject  to  review  through  the 
examination  process  to  determine 
whether  they  support  what  the  Finance 
Board  considers  to  be  community 
investment  financing,  in  compliance 
with  the  statutory  requirement. 

The  Finance  Board  specifically 
requests  comment  on  whether  it  should 
establish  CICA  standards,  in  whole  or  in 
part,  in  a  form  other  than  a  regulation. 
Would  establishing  such  standards  in 
the  form  of  a  policy  statement  or 
guidelines  be  a  more  effective  means  of 
achieving  the  goal  of  promoting  the 
Banks'  support  for  community 
investment  financing,  and  if  so,  why? 
The  Finance  Board  is  interested 
particularly  in  the  comments  of  the 
potential  users  of  CICA  program 
advances,  i  e  .  members  and  nonmember 
borrowers,  as  well  as  the  potential  end 
users  of  CICA-financed  credit  products, 
such  as  developers  of  housing  and 
commercial  properties. 
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II.  Analysis  of  Proposed  Rule 

A.  Chen'ipw 

The  proposed  rule  adds  a  new  Part 
970  to  the  Finance  Boards  regulations 
Part  970  establishes  a  framework  for  the 
Banks  to  create  CICA  programs  to 
provide  advances  to  members. 
nonmember  borrowers,  or  both,  who  in 
turn  use  the  advances  to  provide  long- 
term  financing  for  housing  and 
economic  development  projects  that 
benefit  families  with  incomes  at  or 
below  a  targeted  income  le%el.  as 
established  by  a  Bank  to  address  unmet 
community  investment  credit  needs. 
Projects  with  unmet  credit  needs  are 
those  for  which  financing  is  not 
generally  available,  or  is  available  at 
lower  levels  or  under  less  attractive 
terms. 

B.  Annual  CICA  Program  Goals — 
Section  970.3 

Each  Bank  should  undertake  a 
deliberate  decision  making  process  to 
determine  how  much  community 
investment  credit  it  intends  to  make 
available  each  year,  through  its  CIP  and 
other  CIC.^  programs,  and  the  kinds  of 
projects  to  which  that  credit  should  be 
directed.  As  discussed  above,  the 
current  focus  of  the  Banks'  community 
investment  lending  efforts  has  been 
through  volume  lending  under  the  CIP 
in  support  of  home  mortgage  loans,  to 
the  relative  exclusion  of  economic 
development  financing  The  Banks' 
concentration  on  funding  large  volumes 
of  CIP-eligible  home  mortgage  loans 
may  have  been  encouraged  b\  the  CIP 
target  system  established  in  the  past  by 
the  Finance  Board,  whith  was  based  on 
a  Bank's  average  annual  outstanding  CIP 
advances  The  Finance  Board  wishes  to 
reverse  this  trend  and  to  encourage  the 
Banks  to  shift  their  fcK:us  from  the 
overall  volume  of  CIP  advances  to 
maximizing  the  impart  of  individual 
advances.  Although  the  Bank  .\ct  does 
not  expresslv  state  that  a  Bank  may 
establish  limits  on  the  amount  of  CIP 
advances  it  makes,  the  Finance  Board 
believes  that  because  the  CIP  is  a  no- 
profit  program  for  the  Banks,  the  supply 
of  CIP  advances  is  necessarily  limited 
Consequently,  as  discu.ssed  further 
below,  the  proposed  rule  makes  clear 
each  Bank's  authority  to  determine  the 
appropriate  amount  of  CIP  credit  to 
make  available  on  an  annual  basis. 
However,  with  the  authority  to  limit  the 
amount  of  available  CIP  credit  comes 
the  obligation  to  target  how  the 
opportunity  cost  associated  with  CIP 
advances  is  to  be  used  most  effectively 
in  relation  to  the  kinds  of  CIP  proiects 
the  Bank  funds. 

As  discussed  above,  the  BanLs 
provide  CIP  advances  to  members  at 


cost.  See  id  Therefore,  where  a  Bank 
funds  a  member's  mortgage  lending 
with  CIP  advances,  there  is  an 
opportunity  cost  to  the  Bank  to  the 
extent  the  Bank  could  have  used  regular 
advances  to  fund  the  transaction  CIP 
aa\-ances  should  be  used  to  fund  those 
loans  and  projects  where  the 
opportunity  cost  associated  with  the 
advance  makes  the  most  difference  to 
the  member  or  the  project  The  Banks 
have  ample  authority  to  make  regular 
advances  to  support  home  mortgage 
lending  currently  being  undertaken  by 
members.  To  the  extent  that  CIP 
capacity  is  made  available  by 
substituting  regular  advances  funding, 
where  appropriate,  for  home  mortgage 
lending  that  is  currently  being  funded 
under  the  CIP.  a  Bank  can  redirect  the 
CIP  to  meeting  unmet  housing  and 
economic  development  credit  needs. 

In  order  to  implement  these  concepts. 
§  970  3  of  the  proposed  rule  provides 
that  a  Bank  may  establish  an  annual 
budget  for  the  cumulative  discount  the 
Bank  intends  to  make  available  under 
its  CIP  and  other  CICA  programs 
(excluding  AHP]  the  Bank  may 
establish  The  budget  should  be  based 
upon  the  Bank's  protected  annual  totals 
of  CIP  advances  and  other  ClCAs  that 
the  Bank  intends  to  make,  and  the 
extent  to  which  the  Bank  intends  to 
provide  a  pricing  discount,  if  any,  for 
such  other  CICAs  A  Bank  also  may 
include  pricing  discounts  the  Bank 
intends  to  offer  for  letter?,  of  credit  in 
support  of  targeted  economic 
development  financing.  In  determining 
projected  annual  totals  for  CIP  and  other 
CIC.^  program  advances,  a  Bank  should 
take  into  account  its  earnings.  If  a  Bank 
establishes  a  budget  for  the  cumulative 
discount  available  under  its  CICA 
programs,  the  Bank  also  should 
establish  standards  for  allocating  the 
discount  among  specific  types  of 
eligible  housing  finance  and  economic 
development  activities  In  the  absence 
of  such  a  budget,  the  Bank  must  fund 
requests  from  qualified  members  or 
nonmember  borrowers  for  any  advances 
that  otherv^'ise  meet  the  requirements  of 
the  Bank's  CIP  or  any  other  CICA 
Program  the  Bank  may  create, 

A  Bank's  determination  as  to  how 
much  CIP  credit  to  make  available 
annually  must  be  based  upon  the  extent 
to  which  the  Bank  intends  to  make 
community  investment  credit  available 
under  other  CICA  programs  In  the  case 
of  CIP  advances,  each  Bank  must 
establish  a  strategy  for  providing  CIP 
advances  to  support  financing  for 
housing  and  economic  development 
projects  that  is  otherwise  not  generally 
available,  or  is  available  at  lower  levels 
or  under  less  attractive  terms.  For 


example.  CIP  advances  could  be 
directed  to  housing  projects  designed  to 
improve  the  affordability  of  the  housing 
through  lower  downpaymenls,  longer 
term  financing,  and  use  of  subsidies 
from  other  sources,  or  projects  involving 
homebuyer  counseling  A  Bank's 
strategy  may  include  the  establishment 
of  partnerships  with  government  and 
private  entities  that  provide  funds  to 
projects  in  conjunction  w^th  CIP 
advances  and  other  CICAs  in  order  to 
further  reduce  the  cost  of  such 
financing.  In  developing  its  strategy,  a 
Bank  must  consult  with  urban  and  rural 
economic  development  organizations  in 
the  Bank's  District  and  the  Bank's 
Advisory  Council,  The  Finance  Board 
requests  comments  on  how  information 
about  a  Bank's  OP  and  other  QCA 
programs,  including  any  projected 
annual  totals  for  advances  under  such 
programs,  could  best  be  disseminated  to 
Bank  members  and  nonmember 
borrowers,  as  well  as  to  other  interested 
members  of  the  public. 

C.  Definitions — Section  970.4 

1.  Definition  of  Benefit 

Under  each  CICA  program,  a  Bank 
may  make  advances  to  support  bousing 
and  economic  development  projects  that 
benefit  families  with  incomes  at  or 
below  a  certain  targeted  income  level. 
The  proposed  rule  uses  the  same 
definition  of  the  term  "benefit"  for  all 
aCA  programs.  Section  970,4  of  the 
proposed  rule  defines  "benefit"  based 
on  whether  the  project  is  for  economic 
development  or  for  housing,  and  on  the 
form  of  the  housing,  such  as  owner- 
occupied  or  rental.  Specifically,  an 
economic  development  project  is 
deemed  to  benefit  families  with  incomes 
at  or  below  a  targeted  income  level  if: 
(1)  The  project  is  located  in  a 
neighborhood  in  which  more  than  50 
percent  of  the  families  have  incomes  at 
or  below  the  targeted  income  level;  (2) 
the  project  is  located  in  a  rural 
Champion  Community,  or  a  rural 
Empowerment  Zone  or  rural  Enterprise 
Community,  as  designated  by  the 
Secretary  of  Agriculture  (in  the  case  of 
projects  located  in  rural  areas);  (3)  the 
project  is  located  in  an  urban  Champion 
Community,  or  an  urban  Empowerment 
Zone  or  urban  Enterprise  Community, 
as  designated  by  the  Secretary  of  HUD 
(in  the  case  of  projects  located  in  urban 
areas);  (4)  the  project  is  located  in  a 
federally  declared  disaster  area;  (5)  the 
project  involves  property  eligible  for  a 
federal  Brownfield  Tax  Credit;  (6)  the 
project  is  located  in  an  area  affected  by 
a  federal  military  base  closing  or 
realignment;  (7)  the  project  is  located  in 
an  area  identified  as  a  designated 


25720 


Federal  K.-uist.!    Vol.  63.  No.  89/Friday.  Mjv  8    1998  Tr 


K.les 


Lomiiiunitv  undur  tnu  i  .ciinii'inity 
Adjustment  aiid  Investment  Program, 
which  is  a  joint  program  of  the  federal 
govemraent  and  the  North  American 
Development  Bank  established  in 
connection  with  the  passage  of  the 
North  American  Free  Trade  Agreement 
(NAFTA)  to  promote  economic 
opportunities  in  communities  that  have 
experienced  job  losses  related  to  the 
implementation  of  the  NAFTA;  (8)  the 
annual  salaries  for  at  least  75  percent  of 
the  permanent  fuU-and  part-time  jobs, 
computed  on  a  full-time  equivalent 
basi.s,  created  or  retained  by  the  project, 
other  than  construcfion  jobs,  are  at  or 
below  the  targeted  income  level;  (9)  the 
project  qualifies  as  a  small  business 
concern,  as  defined  under  the  Small 
Business  Act;  or  (10)  more  than  50 
percent  of  the  families  who  otherwise 
benefit  from  (other  than  through 
employment)  or  are  provided  services 
by  the  project  have  incomes  at  or  below 
the  targeted  income  level.  The  Finance 
Board  specifically  requests  comment  on 
whether  measuring  the  salaries  of  jobs 
created  by  a  project  is  an  effective  way 
to  determine  whether  the  project 
benefits  families  with  incomes  at  or 
below  a  targeted  level. 

A  housmg  project  is  deemed  to 
benefit  families  with  incomes  at  or 
below  a  targeted  income  level  if  the 
project  involves:  (1)  Owner-occupied 
units,  each  of  which  is  purchased  or 
owned  by  a  family  with  an  income  at  or 
below  the  targeted  income  level;  (2) 
multi-unit,  owner-occupied  housing  in 
which  more  than  50  percent  of  the  units 
are  owned  or  purchased  by  families 
with  incomes  at  or  below  the  targeted 
income  level;  (3)  multifamily  rental 
housmg  where  more  than  50  percent  of 
the  units  in  the  project  will  be  occupied 
by,  or  the  rents  will  be  affordable  to, 
families  with  incomes  at  or  below  the 
targeted  income  level;  or  (4) 
manufactured  housing  parks  where 
either  substantially  all  of  the  resident 
families  have  incomes  at  or  below  the 
targeted  income  level,  or  the  project  is 
located  in  a  neighborhood  where  more 
than  50  percent  of  the  families  have 
Incomes  at  or  below  the  targeted  income 
level. 

2.  Forms  of  Financing 

Section  10(i)(l)  of  the  Bank  Act 
requires  the  Banks  to  establish  a  QP  to 
provide  funding  for  members,  who  in 
turn,  provide  loans  to  finance  CIP- 
eiigible  activities.  See  id  section 
1430(i)(l).  Most  of  the  Banks  have 
implemented  this  statutory  requirement 
by  providing  advances  to  members  to 
fund  the  origination  of  loans  financing 
ClP-eligible  activities.  The  proposed 
rule  adopts  a  more  expansive  reading  of 


the  meaning  of  the  statutory  language 
authorizing  CIP  advances  to  be  used  by 
members  to  "provide  loans."  See  id, 
Sp>ecifically.  the  proposed  rule 
authorizes  CIP  advances  and  other  QCA 
advances  to  be  used  not  only  to  fund 
aCA -eligible  loan  originations  but  also 
to  purchase  mortgage  revenue  bonds 
(MRB)  and  mortgage-backed  securities 
(MBS)  where  all  of  the  loans  financed 
by  such  bonds  and  all  of  the  loans 
backinK  such  securities  are  QCA- 
eligible  loans.  See  proposed  §970.3 
(definition  of  'providing  financing"). 
The  proposed  rule  also  authorizes  CICA 
advances  to  be  used  by  members  to 
create  or  maintain  a  secondary  market 
for  loans,  where  all  such  loarrs  are 
CICA-eligible  loans.  The  Finance  Board 
believes  that  these  are  additional  means 
of  providing  loans  for  the  financing  of 
aCA -eligible  activities,  in  accordance 
with  the  intent  of  the  statute,  because 
they  create  liquidity  in  the  market  for 
aCA-eligible  loans. 

3.  Income  Limits 

The  Bank  Act  does  not  specifically 
require  the  income  limits  for  the  CIP  or 
other  aCA  programs  to  be  based  on 
median  income  data  published  by  the 
Department  of  Housing  and  Urban 
Development  (HUD).  A  "low-or 
moderate-income  household"  is  defined 
in  the  Bank  Act  as  a  household  with  an 
income  of  80  percent  or  less  of  the  area 
median  income.  See  12  U.S.C. 
1430(j)(13)(B).  A  "low-or  moderate- 
income  neighborhood"  is  defined  as  a 
neighborhood  in  which  51  percent  or 
more  of  the  households  are  low-or 
moderate-income  households.  See  id. 
section  1430())(13)(C). 

For  purposes  of  the  Banks'  AHPs,  the 
Finance  Board  permits  each  Bank  to 
choose  among  several  median  income 
standards  for  owner-occupied  and  rental 
projects.  See  12  CFR  960.1.  In  the  case 
of  owner-occupied  projects,  "area 
median  income"  may  be  defined  as:  (1) 
The  median  income  for  the  area,  as 
published  annually  by  HUD;  (2)  the 
applicable  median  family  income,  as 
determined  under  the  mortgage  revenue 
bond  program  set  forth  in  26  U.S.C. 
143(0  and  pubUshed  by  a  State  agency 
or  instnmientality;  (3)  the  median 
income  for  the  area,  as  published  by  the 
United  States  Department  of 
Agriculture;  or  (4)  the  median  income 
for  any  definable  geographic  area,  as 
published  by  a  federal,  state,  or  local 
government  entity  for  purjxjses  of  that 
entity's  housing  programs,  that  has  been 
approved  by  the  Board  of  Directors  of 
the  Finance  Board  for  use  under  the 
AHP  See  id.  In  the  case  of  rental 
projects,  "area  median  income"  may  be 
defined  as:  (1)  the  median  income  for 


the  area,  as  published  annually  by  HUD; 
or  (2)  the  median  income  for  any 
definable  geographic  area,  as  pablished 
hy  a  ferieral.  state,  or  local  government 
entity  for  purposes  of  that  entity  s 
housing  programs,  that  has  been 
approved  by  the  Board  of  Direciors  of 
the  Finance  Board  for  use  under  the 
.\}{P  See  id.  In  order  to  provide 
uniformity  twtween  the  ,\HP  and  other 
CICA  programs,  the  proposed  rule 
permits  a  Btmk,  for  purposes  of  its  CICA 
programs,  to  ch(X)se  among  the  median 
income  standards  identified  in  the  AHP 
regulation.  The  Finance  Board 
specifically  requests  comments  on 
defining  income  limits  for  CICA 
programs  based  upon  median  income 
data  other  than  that  published  annually 
by  HUD. 

D.  Provisions  Governing  the  CIP — 
Section  970.5 

As  discussed  above,  the  Finance 
Board  has  not  previously  issued  a 
regulation  governing  the  CIP  The  Banks 
ciurently  operate  their  CIPs  under  the 
applicable  statutory  provisions  in 
section  10(i)  of  the  Bank  Act.  See  12 
U.S.C.  1430(i).  The  Finance  Board  has 
provided  some  interpretations  of  section 
10(i)  in  instances  where  there  is 
ambiguity  in  the  statutorv'  provisions. 
and  in  the  absence  of  Finance  Board 
interpretations,  the  Banks  have  made 
their  own  interpretations  for  purposes  of 
program  implementation  This  process 
of  experimentation  among  the  Banks  in 
the  context  of  the  CIP,  closely 
monitored  by  the  Finance  Board,  was 
useful  in  the  beginning  of  the  program. 
It  also  has  resulted  in  inconsistencies 
among  the  Banks  in  the  implementation 
of  the  program,  and  lefl  many  questions 
unanswered.  Consequently,  the 
proposed  rule  is  intended  to  establish 
one  set  of  standards  governing  all  QCA 
programs,  taking  into  account  the 
specific  statutory  requirements 
governing  the  CIP,  previous 
interpretations,  and  other  questions  of 
which  the  staff  is  aware. 

1.  Housing  Projects 

Section  10(i)(2)(A)  and  (B)  of  the  Bank 
Act  authorize  the  Banks  to  finance:  (1) 
Home  purchases  by  families  whose 
income  does  not  exceed  115  percent  of 
median  income  for  the  area,  and  (2)  the 
purchase  or  rehabilitation  of  housing  for 
occupancy  by  families  whose  income 
does  not  exceed  115  percent  of  median 
income  for  the  area.  See  id.  sections 
1430(i)(2)(A).  (B).  Section  970.5(b)  of  the 
proposed  rule  implements  this 
provision  by  defining  the  following 
housing  activities  that  qualify  for  CIP 
financing  :  (1)  the  purchase  or 
construction  of  owner-occupied  housing 
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units;  (2)  the  purchase  or  rehabilitation 
of  rental  housing:  (.3)  the  purchase  or 
rehabilitation  of  manufactured  housing 
paries;  and  (4)  the  puR;hase  or 
rehabilitation  of  housmg  for  the 
homeless 

While  manufactured  housing  parks 
have  aspects  of  both  ow  ner-occupied 
and  rental  housing  projects,  thev  do  not 
fit  clearly  within  the  categories  for 
single-family  or  rental  housing  projects 
described  under  the  CIP  pro\isions  of 
the  Bank  Act.  F'urthermore,  ensuring 
that  the  population  of  occupants  in  a 
manufactured  housing  park  meets  the 
relevant  income  eligibility  requirements 
for  the  CIP  is  more  difficult  than  in  the 
context  of  financing  other  kinds  of 
housing  P^or  instance,  most  occupants 
of  manufactured  housing  located  in 
such  parks  own  their  homes  but  rent  the 
spa(.:e  on  which  their  homes  are  located 
y'enfication  of  income  is  not  a  usual 
practice  in  the  course  of  renting  space 
to  the  owner  of  a  manufactured  home. 
Therefore,  it  is  difficult  to  verify  that  the 
resident  families  in  a  manufactured 
housing  park  are  incon;e-eligible 

.Nonet fieless.  the  Fin  -.nee  Hoard 
believes  that  the  financing  of 
manufactured  housing  parks  should  be 
permitted  under  the  CIP  and  other  CICA 
programs  Consequently,  under  §970.4 
of  the  proposed  rule,  a  manufactured 
housing  park  is  deemed  to  benefit 
families  with  targeted  incomes  if  either: 
(1)  substantially  all  of  the  resident 
families  have  incomes  at  or  below  the 
targeted  income  level,  or  (2)  the  project 
is  located  in  a  neighborhood  where 
.more  than  .50  percent  of  the  families 
have  incomes  at  or  below  the  targeted 
income  level  The  latter  criterion  is 
intended  as  a  proxy  for  the  requirement 
that  each  resident  family  is  income- 
eligible. 

2.  Economic  Development  Projects 

Section  10(i)(2)(C)  of  the  Bank  Act 
authorizes  CIP  funding  to  be  used  to 
finance  commercial  and  economic 
development  activities  that  benefit  low- 
and  moderate-income  families  or 
activities  that  are  located  in  low-and 
moderate-income  neighborhoods.  See 
id.  §  1430(i)(2)(Cj.  The  proposed  rule 
implements  this  provision  bv  defining 
the  kinds  of  economic  development 
activities  that  qualify  for  CIP  financing. 

Section  970.4  of  the  proposed  rule 
defines  "economic  development 
projects"  as:  (1)  commercial. 
manufacturing,  social  service,  and 
public  facility  projects  and  activities; 
and  (2)  the  construction  or 
rehabilitation  of  public  or  private 
infrastructure,  such  as  roads,  utilities, 
and  sewers  In  order  to  be  CIP-eligible, 
a  loan  must  finance  an  economic 
development  projecrt  that  benefits 


families  with  incomes  at  or  below  80 
percent  of  the  area  median  income  .^s 
discussed  above,  an  economic 
development  project  is  deemed  to 
benefit  such  families  if  it  meets  the 
definition  of  "benefit"  under  §  970.4  of 
the  proposed  rule 

3.  Use  of  CIP  Advances  for  Refinancing 
Section  970. 5(d.)  clarifies  that  a 

member  may  use  CIP  advances  to 
provide  refinancing  for  ow  ner-occupied 
and  rental  housing  projects  provided 
that  the  proceeds  of  any  equity  taken 
out  of  such  projects  are  used  to 
rehabilitate  the  proiects  or  to  preserve 
affordability  for  current  residents 
Where  refinancing  is  done  to  preserve 
affordability  for  current  residents,  there 
IS  no  requirement  that  continued 
affordability  be  monitored  subsequent  to 
the  refinancing  The  proposed  rule  also 
provides  that  CIP  advances  may  be  used 
to  refinance  economic  development 
projects  For  economic  development 
proiects,  there  is  no  limitation  on  the 
use  of  the  proceeds  of  any  equity  taken 
out  of  the  project. 

4.  Pricing  of  CIP  Advances 

Section  10{i)(l)  of  the  Bank  Act 
provides  that  CIP  advances  shall  be 
priced  at  the  cost  of  Bank  consolidated 
obligations  of  comparable  maturities. 
taking  into  account  reasonable 
administrative  costs.  See  id.  section 
1430(ij(l)  The  statute  does  not  define 
reasonable  administrative  costs.  Section 
93,5,7  of  the  Finance  Board's  regulation 
on  Bank  Advances  codifies  the  statutory 
pricing  requirement  for  CIP  advances 
without  material  change.  See  12  CFR 
935.7 

.■\  survey  of  t_he  Banks'  QP  policies  in 
1996  indicated  that  the  Banks  have 
adopted  a  variety  of  CIP  pricing  policies 
under  §  935,7  of  the  Advances 
regulation   See  id.  Four  Banks  priced 
CIP  advances  at  their  cost  of  funds,  and 
two  Banks  priced  CIP  advances  at  five 
basis  points  over  their  cost  of  funds. 
Two  banks  priced  CIP  advances  12  to  35 
basis  points  below  the  price  of  regular 
Bank  advances,  depending  upon  the 
maturity  of  the  advance.  It  is  estimated 
that,  on  average,  CIP  advances  are 
priced  approximately  25  basis  points 
below  the  price  of  regular  Bank 
advances. 

The  proposed  rule  amends  the 
language  of  existing  §  935.7  of  the 
Advances  regulation  Dy  clarifying  that 
in  pricing  CIP  advances,  a  Bank  may 
take  into  account  only  those 
administrative  costs  necessary  for  the 
operation  of  its  CIP,  not  administrative 
costs  attributable  to  other  Bank 
operations.  Furthermore,  the  price  of 
CIP  advances  shall  be  lower  than  the 
price  of  advances  of  similar  amounts. 


maturities  and  terms  made  pursuant  to 
section  10(a)  of  the  Bank  Act.  See  12 
U.S.C.  1430(a).  The  proposed  rule 
moves  the  CIP  pricing  provision  from 
existing  §  935.7  of  the  Advances 
regulation  to  new  §  970.5  of  the  QCA 
regulation. 

According  to  the  1996  survey  of  the 
Banks'  CIP  policies,  four  Banks  varied 
CEP  pricing  based  on  the  kinds  of 
projects  being  financed  and  the  income 
levels  of  the  households  benefiting  from 
the  project,  for  instance,  projects  that 
benefit  families  with  incomes  at  or 
below  80  percent  of  the  area  median 
income.  One  Bank  provided  lower 
pricing  for  members  that  have  been 
assigned  a  rating  of  outstanding  under 
the  Community  Reinvestment  Act.  See 
id.  sections  2901  et  seq.  The  Finance 
Board  requests  comment  on  whether  the 
regulation  should  contain  a  list  of 
factors  such  as  these  that  could  be  the 
basis  for  deeper  CIP  discounts  by  the 
Banks. 

5.  Pricing  Pass-through 

The  statutory  provisions  governing 
the  CIP  do  not  require  members  that 
obtain  CIP  advances  to  pass  on  the 
benefit  of  the  pricing  differential 
between  CIP  advances  and  regular  Bank 
advances  to  the  owners  or  occupants  of 
CIP-financed  housing  or  businesses.  The 
1996  survey  of  the  Banks'  CIP  pricing 
policies  indicated  that  two  Banks 
specifically  required  such  a  pass- 
through  and  four  Banks  encouraged  a 
pass-through.  Section  970.5(gJ  of  the 
proposed  rule  provides  that  a  Bank  may. 
in  its  discretion,  require  members 
receiving  CIP  advances  to  pass  through 
the  benefit  of  the  pricing  differential  of 
the  OP  advance  to  the  member's 
borrower. 

E.  Provisions  Governing  Other  CICA 
Programs  Established  By  A  Bank — 
Section  970.6  and  Section  970.7 

1 .  RDA  and  UDA  Programs — Section 
970.6 

As  discussed  above,  the  RDA  and 
UDA  programs  are  CICA  programs  a 
Bank  may  establish  to  provide  financing 
for  economic  development  projects  in 
rural  or  urban  areas,  respectively. 
Section  970.6(a)  of  the  proposed  rule 
authorizes  each  Bank  to  establish  an 
RDA  program  to  provide  advances  to  its 
members,  nonmember  borrowers,  or 
both  to  finance  economic  development 
projects  in  rural  areas  that  benefit " 
families  with  incomes  at  or  below  115 
percent  of  the  area  median  income. 
Section  970.6(b)  of  the  proposed  rule 
authorizes  a  Bank  to  establish  a  UDA 
program  to  provide  advances  to  its 
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members,  nonmember  borrowere,  or 
both  to  finance  economic  development 
projects  in  urban  areas  that  benefit 
families  with  incomes  at  or  below  100 
percent  of  the  area  median  income.  As 
discussed  above,  the  proposed 
standards  for  the  RDA  and  the  UDA  are 
intended  to  create  safe  harl)or  programs 
that  the  Finance  Board  considers  to 
meet  the  statutory  requirement  that 
CICA  programs  support  "community 
Investment."  See  id.  section  1430(j)(10). 

The  RDA  is  intended  to  benefit  a 
population  that  is  not  targeted  under  the 
CIP,  which  has  an  income  eligibility 
standard  of  80  percent  of  area  median 
income  for  economic  development 
projects.  See  id.  section  1430(i)(2)(C). 
The  UDA  program,  which  is  intended  to 
benefit  families  with  incomes  at  or 
below  100  percent  of  the  area  median 
income,  also  is  intended  to  reach  a 
population  not  targeted  by  the  CIP.  Due 
to  generally  higher  median  incomes  in 
urban  areas,  this  standard,  although 
numerically  lower  than  the  income 
eligibility  standard  for  the  RDA 
program,  reaches  families  with  higher 
incomes. 

In  cases  where  a  UDA  or  an  RDA 
project  has  a  housing  component,  only 
the  economic  development  portion  of 
the  projetrt  must  be  designed  to  benefit 
families  with  targeted  income  levels. 

The  proposed  rule  permits  the  Banks 
to  price  RDAs  and  UDAs  either  as 
regular  advances  or  at  rates  below  the 
price  of  regular  advances  of  similar 
amounts,  maturities  and  terms. 
Permitting  the  Banks  to  price  UDAs  and 
RDAs  as  regular  advances  may  provide 
them  with  a  financial  incentive  to  make 
such  advances.  The  Banks  have  the 
option  to  provide  reduced  pricing  for 
RDAs  and  UDAs  in  order  to  provide 
members  and  nonmember  borrowers 
with  a  financial  incentive  to  undertake 
the  kinds  of  financing  described  in  the 
RDA  and  UDA  programs. 

2.  Other  QCA  Programs— Section  970.7 

Section  970.7  of  the  proposed  rule 
establishes  minimum  requirements  for 
CICA  programs  a  Bank  may  wish  to 
establish  that  do  not  conform  to  the 
requirements  of  the  RDA  and  UDA 
programs.  A  Bank  may  establish  such 
other  aCA  programs  to  provide 
advances  to  finance  community 
investment  for  economic  development 
and  housing.  Projects  that  involve  a 
combination  of  economic  development 
and  housing  must  meet  the  appropriate 
targeting  standards  for  the  economic 
development  and  housing  components 
of  such  projects,  respectively. 

a.  Economic  Development  Projects. 
Under  proposed  §  970.7(b).  a  Bank  may 
establish  a  QCA  program  to  provide 


financing  for  economic  development 
projects  benefiting  families  with 
incomes  at  or  below  a  level  established 
by  the  Bank  to  address  unmet  economic 
development  credit  needs. 

b.  Housing  projects  Under  proposed 
§  970.7(c),  a  Bank  may  establish  a  CICA 
program  to  provide  financing  for 
housing  projects  involving  the 
acquisition,  construction,  rehabilitation, 
or  refinancing  of  owner-occupied  and 
rental  housing,  as  well  as  manufactured 
housing  parks  and  housing  for  the 
homeless.  In  the  case  of  refinancing,  the 
refinancing  must  be  necessary  to 
preserve  affordability  for  the  current 
residents  of  a  rental  housing  project  or 
the  current  owners  of  owner-occupied 
housing. 

As  in  the  case  of  economic 
development  projects,  the  Bank  must 
establish  an  income  eligibility  level  at  or 
below  a  level  targeted  to  address  unmet 
housing  credit  needs.  Proposed 
§  97076(c)(2)  makes  clear  that  the 
financing  of  predevelopment  costs  for 
eligible  housing  also  is  permitted. 

c.  Pricing  of  other  CICA  program 
advances.  As  under  the  provisions 
governing  the  RDA  and  UDA  programs, 
§  970.7(f)  of  the  proposed  rule  permits 
the  Banks  to  price  other  CICA  advances 
either  as  regular  advances  or  below 
regular  advances. 

d.  Prior  Finance  Board  approval  not 
required.  As  discussed  above,  a  Bank  is 
not  required  to  obtain  prior  Finance 
Board  approval  of  a  QCA  program  it 
establishes  under  §970.7.  However, 
such  programs  will  be  subject  to  review 
through  the  examination  process  to 
determine  whether  they  support  what 
the  Finance  Board  considers  to  be 
community  investment  financing,  in 
compliance  with  the  Bank  Act. 

F.  Limits  on  Access  to  CICA  Advances — 
Section  970  8 

Section  7(j)  of  the  Bank  Act  provides 
that  the  board  of  directors  of  each  Bank 
shall  administer  the  affairs  of  the  Bank 
fairly  and  impartially  and  without 
discrimination  in  favor  of  or  against  any 
member  borrower.  See  12  U.S.C.  1427(j) 
Section  970.8  of  the  proposed  rule  is 
intended  to  make  clear  that  any 
limitations  established  by  a  Bank  upon 
members'  or  nonmember  borrowers' 
access  to  CIP  or  other  QCA  advances 
must  comply  with  the  statutory 
nondiscrimination  requirement  in 
section  7(j)  of  the  Bank  Act. 

G.  Conforming  Amendments  to  the 
Finance  Board's  Advances  Regulation 

The  proposed  rule  makes  conformin^j 
amendments  to  the  Advances  regulation 
in  order  to  make  clear  that  a  Bank  may 
make  long-term  advances  for  the 


purpose  of  financing  lending  ami 
investment  activities  that  meet  the 
requirements  of  a  GILA  Program, 
including  economic  development 
activities.  Specifically,  the  proposed 
rule  amends  the  existing  definition  of 
"residential  housing  finance  assets"  in 
§935.1  of  the  Advances  regulation  to 
include  loans  or  investments  financed 
by  C1C.^  Program  advanc  es  The 
proposed  ruTe  also  revises  several 
existing  provisions  of  the  .^dvances 
regulation  on  the  use  of  long-temi 
advances  under  the  CIP  in  order  to  make 
clear  that  these  provisions  apply  to  all 
QCA  Programs,  not  lust  the  CIP   See  id. 
§§935.13,  935.14.  In  addition,  the 
proposed  rule  replaces  the  existing 
definition  of  "Community  Investment 
Program"  with  a  new  definition  of 
"Community  ln\estment  Cash  .^dvance 
Program."  which,  as  discussed  above, 
includes  the  CIP 

III   Regulatory  Flexibility  Act 

The  proposed  ruie  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities.  '  as  defined 
in  the  Regulator.  Flexibility  Act  IRF.M. 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(h)  of  the 
RFA,  see  id.  section  605(b),  the  Finance 
Board  hereby  certifies  that  this  proposed 
rule,  if  promulgated  as  a  final  rule,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities 

List  of  Subjects 

12  CFR  Part  935 

Credit,  Federal  home  loan  banks, 
Reporting  and  nx  ordkeeping 
requirements 

12  CFR  Part  970 

Credit,  Federal  home  loan  banks, 
Housing. 

Accordingly,  chapter  LX,  title  12,  Code 
of  Federal  Regulations,  is  hereby 
proposed  to  be  amended,  as  set  forth 
i)elow: 

Subchapter  B — Federal  (iome  Loan  Bank 
Svfrtem 

PART  935— ADVANCES 

1   The  authority  citation  for  Part  935 
continues  to  r*>ad  as  follows 

Authority:  12  U.S.C  t422a(a)(3). 
1422b(a)(l)  1426,  1429.  1430;  1430b.  and 
1431 

2.  Section  935.1  is  amended  by 
adding  in  alphabetical  order  the 
following  definition  of  "Community 
Investment  (xish  .Advance  Program",  by 
removing  the  definition  of  "Community 
Investment  Program '.  and  in  the 
definition  of  "Residential  housing 
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finance  assets"  by  republishing  the 
introductory  text  and  in  paragraph  (4j, 
to  read  as  follows: 

§935  1     Definitions. 

*  «  K  •  * 

Community  Investment  Cash  Advance 
Progmm  or  CICA  Prngrnw  has  the  same 
meaning  as  in  pari  970  of  this  chapter. 
•        »        *         •         « 

Residential  housing  finance  assets 
means  any  of  the  following; 

it  *  *  *  * 

(4)  Loans  or  investments  financed  by 
advances  made  pursuant  to  a  CICA 
program; 


§  935.7    [Removed  and  reserved] 

3.  Section  935.7  is  removed  and 
reserved, 

4.  Section  935.13  is  amended  by 
revising  paragraph  (a)(5)  to  read  a^ 
follows; 

§  935. 1 3     Restrictions  on  advances  to 
memt>ers  ttnat  are  not  qualified  thrift 
lenders. 

(a)'   *    • 

(5)  The  reqiurements  of  paragraph 
(a)(2)  of  this  section  shall  not  apply  to 
applications  from  non-savings 
association  mertibers  for  CICA  Program 
advances. 
«         •         *         *         * 

5.  Section  935  14  is  amended  by 
revising  paragraph  (b)(2j  to  read  as 
follows: 

§  935. 1 4     Limitations  on  long-term 
advances. 

•         •         •         •         * 

(b)'   •   * 

(2)  Applications  for  CICA  Program 
advances  are  exempt  from  the 
requirements  of  paragraph  (bj(l)  of  this 
section. 

6.  Subchapter  F,  consisting  of  part 
970,  is  added  to  chapter  IX  to  read  as 
follows; 

Subchapter  F — C^.oniinunir>'  Investment 

PART  970 — Community  Investment 
Cash  Advance  Programs 

Sec. 

970.1  Scope. 

970.2  Purpose 

970.3  Annual  CICA  Program  goals. 

970.4  Definitions. 

960.5  Common itv  Investment  [*rogram 

970.6  Rural  and  I'rban  Development 
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§970.1     Scope. 

Sections  10(i)  and  (i)  of  the  Act 
require  the  Banks  to  establish  an 
.Affordable  Housing  Program  (.\HPj  and 
a  Community  Investment  Program  (CIP). 
(See  12  U.S.C.  1430(i).  (i)).  Section 
10(j){10)  of  the  Act  authorizes  the  Banks 
to  establish  community  investment  cash 
advance  (CICA)  programs  in  addition  to 
the  AHP  and  the  CIP.  (See  12  U.S.C. 
1430(j)(10)).  This  part  establishes 
requirements  for  a  Bank's  CIP  and  for 
other  CICA  programs  established  by  a 
Bank.  The  requirements  of  this  part  do 
not  apply  to  a  Bank's  AHP.  which  is 
governed  specifically  by  part  960  of  this 
chapter. 

§970.2     Purpose. 

The  purpose  of  this  part  is  to  identify 
targeted  community  investment 
activities  the  Banks  may  support 
through  the  establishment  of  CICA 
programs  under  section  10(j)(10)  of  the 
Act.  (12  U.S  C.  1430(j)(10).  Advances 
made  under  a  CICA  program  are  to  be 
used  in  support  of  financing  for  housing 
and  economic  development  activities 
that  benefit  income-targeted  families. 
This  part  establishes  the  general 
framework  under  which  a  Bank  may 
create  CICA  programs  m  support  of 
community  investment  financing.  This 
part  establishes  regulations  for  advances 
made  under  a  Bank's  statutorily 
mandated  CIP.  This  part  also  sets  forth 
standards  governing  other  CICA 
programs  a  Bank  may  establish, 
including  two  specific  CICA  programs  a 
Bank  may  establish;  Rural  Development 
.Advances  (RDA)  and  Urban 
Development  .'Advances  (UDA) 
programs 

§  970.3     Annual  CICA  Program  goals. 

.\  Bank  may  establish  an  annual 
budget  for  the  cumulative  discount  the 
Bank  intends  to  make  available  under 
its  CIP  and  other  CICA  programs 
(excluding  AHP)  the  Bank  may 
establish.  The  budget  should  be  based 
upon  the  Bank's  projected  annual  totals 
of  CIP  advances  and  other  CICAs  that 
the  Bank  intends  to  make,  and  the 
extent  to  which  the  Bank  intends  to 
provide  a  pricing  discount,  if  any,  for 
such  other  CICAs.  A  Bank  also  may 
include  pricing  discounts  the  Bank 
intends  to  offer  for  letters  of  credit  in 
support  of  targeted  economic 
development  financing.  In  determining 
protected  annual  totals  for  CIP  and  other 
CIC.'\  program  advances,  a  Bank  should 
take  into  account  its  earnings.  If  a  Bank 
establishes  a  budget  for  the  cumulative 
dis(;ount  available  under  its  CICA 
[irograms.  the  Bank  also  should 
establish  standards  for  allocating  the 
discount  among  specific  types  of 


eligible  housing  finance  and  economic 
development  activities.  In  the  absence 
of  such  a  budget,  the  Bank  must  fund 
must  fund  requests  from  qualified 
members  or  nonmember  borrowers  for 
any  advances  that  otherwise  meet  the 
requirements  of  the  Bank's  CIP  or  any 
other  QCA  Program  the  Bank  may 
create.  Each  Bank  shall  establish  a 
strategy  for  providing  CIP  advances  to 
support  financing  for  housing  and 
economic  development  projects  that  is 
otherwise  not  generally  available,  or  is 
available  at  lower  levels  or  under  less 
attractive  terms.  A  Bank's  strategy  may 
include  the  establishment  of 
partnerships  with  government  and 
private  entities  that  provide  funds  to 
projects  in  conjunction  with  QP  and 
other  CICA  advances  in  order  to  further 
reduce  the  cost  of  such  financing.  In 
developing  its  strategy,  a  Bank  must 
consult  with  urban  and  rural  economic 
development  organizations  in  the 
Bank's  District  and  with  the  Bank's 
Advisory  Council. 

§970  4     Definitions. 

As  used  m  this  part: 

Act  means  the  Federal  Home  Loan 
Bank  Act.  as  amended  (12  U.S.C.  1421 
et  seq.). 

Advance  means  a  loan  to  a  member 
from  a  Bank  that  is: 

(1)  Provided  pursuant  to  a  written 
agreement; 

(2)  Supported  by  a  note  or  other 
written  evidence  of  the  borrower's 
obligation:  and 

(3)  Fully  secured  by  collateral  in 
accordance  with  the  Act  and  part  935  of 
this  chapter. 

AHP  means  the  Affordable  Housing 
Program,  the  CICA  Program  mandated 
by  section  10(j)  of  the  Act  (12  U.S.C. 
1430(j))  and  part  960  of  this  chapter. 

Bank  means  a  Federal  Home  Loan 
Bank  established  under  the  authority  of 
the  Act. 

Benefit.  (1)  Economic  development 
projects.  An  economic  development 
project  is  deemed  to  benefit  families 
with  incomes  at  or  below  a  targeted 
income  level  if: 

(i)  The  project  is  located  in  a 
neighborhood  in  which  more  than  50 
percent  of  the  families  have  incomes  at 
or  below  the  targeted  income  level; 

(ii)  The  project  is  located  in  a  rural 
Champion  Community,  or  a  rural 
Empowerment  Zone  or  rural  Enterprise 
Community,  as  designated  by  the 
Secretary  of  Agriculture  (in  the  case  of 
projects  located  in  rural  areas); 

(iii)  The  project  is  located  in  an  urban 
Champion  Community,  or  an  urban 
Empowerment  Zone  or  urban  Enterprise 
Community,  as  designated  by  the 
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located  in  urban  areas); 

(iv)  The  project  is  located  in  a 
federally  declared  disaster  area; 

(v)  The  project  Involves  property 
eligible  for  a  federal  Brownfield  Tax 
Credit: 

(vi)  The  project  is  located  in  an  area 
affected  by  a  federal  military  baM 
closing  or  realignment: 

(vu)  The  project  is  located  in  an  area 
identified  as  a  designated  community 
under  the  Community  Adjustment  and 
Investment  Program; 

(viii)  The  annual  salaries  for  at  least 
75  percent  of  the  permanent  full-and 
part-time  jobs,  computed  on  a  full-time 
equivalent  basis,  created  or  retained  by 
the  project,  other  than  construction  jobs, 
are  at  or  below  the  targeted  income 
level; 

(ix)  The  project  qualifies  as  a  small 
business;  or 

(x)  More  than  50  percent  of  the 
families  who  otherwise  benefit  from 
(other  than  through  employment)  or  are 
provided  services  by  the  project  have 
incomes  at  or  below  the  targeted  income 
level 

(2)  Housing  projects.  A  bousing 
project  is  deemed  to  benefit  families 
with  incomes  at  or  below  a  targeted 
income  level  if  the  project  involves: 

(i)  Owner-occupied  units,  each  of 
which  is  purchased  or  owned  by  a 
family  with  an  income  at  or  below  the 
targeted  income  level; 

(li)  Multi-unit,  owner-occupied 
bousing  in  which  more  than  50  percent 
of  the  units  are  owned  or  purchased  by 
families  with  incomes  at  or  below  the 
targeted  income  level; 

(iii)  Rental  housing  where  more  than 
50  percent  of  the  units  in  the  project  are 
occupied  by.  or  the  rents  are  affordable 
to,  families  with  incomes  at  or  below 
the  targeted  income  level;  or 

(iv)  Manufactured  housing  parks 
whore: 

(A)  Substantially  all  of  the  resident 
families  have  incomes  at  or  below  the 
targeted  income  level,  or 

(B)  The  project  is  located  in  a 
neighborhood  where  more  than  50 
percent  of  the  families  have  incomes  at 
or  below  the  targeted  income  level. 

Board  of  Directors  means  the  Board  of 
Directors  of  the  Finance  Board. 

Champion  Community  means  a 
community  which  developed  a  strategic 
plan  and  applied  for  designation  by 
either  the  Secretary  of  HUD  or  the 
Secretary  of  Agriculture  as  an 
Empowerment  Zone  or  Enterpnse 
Community,  but  was  designated  a 
Champion  Community. 

CICA  or  Community  Investment  Cash 
Advance  means  an  advance  made 
pursuant  to  a  CICA  program. 


uicH  rnjgram  or  Community 
Investment  Cash  Advance  program 
means: 

(1)  A  Bank's  AHP; 

(2)  A  Bank's  CIP; 

(3)  A  Bank's  RDA  program; 

(4)  A  Bank's  UDA  program;  and 

(5)  Any  other  cash  advance  program 
established  by  a  Bank  that  meets  the 
requirements  of  S  970.6. 

CIP  means  a  Bank's  Community 
Investment  Program,  the  CICA  Program 
mandated  by  section  10(i)  of  the  Act  (12 
U.S.C.  1430(i)). 

Community  investment  means 
housing  finance  and  economic 
development  projects  that  benefit 
families  with  incomes  at  or  below  a 
targeted  income  level. 

Economic  development  projects 
means: 

(1)  Commercial,  manufacturing,  social 
service,  and  public  facility  projects  and 
activities;  and 

(2)  The  construction  or  rehabilitation 
of  public  or  private  infrastructure,  such 
as  roads,  utilities,  and  sewers. 

Family  means  one  or  more  persons 
living  in  the  same  dwelling  unit. 

Finance  Board  means  the  agency 
established  as  the  Federal  Housing 
Finance  Board. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Median  income  for  the  area.  (1) 
Owner-occupied  housing  projects  and 
economic  development  projects.  For 
purposes  of  owner-occupied  housing 
projects  and  economic  development 
projects,  median  income  for  the  area 
means  one  or  more  of  the  following,  as 
determined  by  the  Bank: 

(i)  The  median  income  for  the  area,  as 
published  annually  by  HUD; 

(ii)  The  applicable  median  family 
income,  as  determined  under  26  U.S.C. 
143(f)  (Mortgage  Revenue  Bonds)  and 
published  by  a  State  agency  or 
instrumentality; 

(iii)  The  median  income  for  the  area. 
as  published  by  the  United  States 
Department  of  Agriculture;  or 

(iv)  The  median  income  for  any 
definable  geographic  area,  as  published 
by  a  federal,  state,  or  local  government 
entity  for  purposes  of  that  entity's 
housing  programs,  and  approved  by  the 
Board  of  Directors,  at  the  request  of  a 
Bank,  for  use  under  the  Bank's  GCA 
programs. 

(2)  Rental  housing  projects.  For 
purposes  of  rental  projects,  median 
income  for  the  area  means: 

(i)  The  median  income  for  the  area,  as 
published  annually  by  HUD;  or 

(ii)  The  median  income  for  any 
definable  geographic  area,  as  pubUshed 
by  a  federal,  state,  or  local  government 
entity  for  purposes  of  that  entity's 


housing  programs,  and  approved  by  the 
Board  of  Directors,  at  the  rwiuest  of  a 
Bank,  for  use  under  the  Bank's  CICA 
programs. 

(3)  Procedure  for  approval  Requests 
for  approval  of  median  income 
standards  shall  receive  prompt 
consideration  by  the  Board  of  Dirpctow. 

Member  means  an  institution  that  IfiM 
been  approved  for  membtrship  in  a 
Bank  and  has  purchased  capital  stock  in 
the  Bank  in  accordance  with  §^933.20 
and  933  24  of  this  chapter. 

Neighborhood  means: 

(1)  A  census  tract  or  block  numbering 
area; 

(2)  A  unit  of  local  government  with  a 
population  of  25.000  or  less; 

[3]  A  rural  county; 

(4)  A  trust  or  restricted  Indian  land. 
Native  Hawaiian  Home  Land,  or 
Alaskan  Native  Village;  or 

(5)  A  geographic  location  designated 
in  comprehensive  plans,  ordinance,  or 
other  local  documents  as  a 
neighborhood,  village,  or  similar 
geographic  designation  that  is  within 
the  boundary  of  but  does  not  encompass 
the  entire  area  of  a  unit  of  general  local 
government. 

Nonmember  borrower  means  an  entity 
certified  as  a  nonmember  mortgagee 
pursuant  to  §  935.22(b)  of  this  chapter. 

Provide  financing  means: 

(1)  Originating  loans; 

(2)  Fhirchasing  mnrlgage  rvvenue 
bonds  or  mortgage-backed  sec:unties, 
where  all  of  the  loans  financed  by  such 
bonds  and  all  of  the  loans  backing  such 
securities  meet  the  eligibility 
requirements  of  the  program  under 
which  the  member  or  nonmember 
borrower  receives  an  advance:  and 

(3)  Creating  or  maintaining  a 
secondary  market  (or  loans,  where  all 
such  loans  are  mortgage  loans  meeting 
the  eligibility  requirements  of  the 
program  under  which  the  member  or 
nonmember  borrower  receives  an 
advance. 

RDA  or  Rural  Development  Advance 
means  an  advance  made  pursuant  to  an 
RDA  program. 

RDA  program  or  Rural  Development 
Advance  program  means  a  program 
established  by  a  Bank  meeting  the 
requirements  of  §  970.6(a). 

Rural  area  means: 

(1)  A  unit  of  genera]  local  government 
or  an  unincorporated  place  outside  a 
Metropolitan  Statistical  Area  (MSA),  as 
defined  by  the  U.S.  Bureau  of  the 
Census,  that  has  a  population  of  less 
than  30,000;  or 

(2)  A  trust  or  restricted  Indian  land. 
Native  Hawaiian  Home  Land,  or 
Alaskan  Native  Village. 

Small  business  means  a  "small 
business  concern,"  as  that  term  is 
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defined  by  section  3(a)  of  the  Small 
Business  Act  (15  U.S.C.  632(a))  and 
implemented  by  the  Small  Business 
Administration  under  13  CFR  part  121. 
or  any  successor  provisions. 

i'DA  or  Urban  Development  Advance 
means  an  advance  made  pursuant  to  a 
LFDA  program. 

UDA  program  or  Urban  Development 
Advance  program  means  a  program 
established  by  a  Bank  meeting  the 
requirements  of  §  970.6(b). 

Urban  area  means  a  unit  of  general 
local  government  or  an  unincorporated 
place  that  is: 

(1)  Within  an  MSA,  or 

(2)  Outside  an  MSA  and  has  a 
population  of  more  than  30.000. 

§970.5    Community  Investment  Program. 

(a)  In  general.  Each  Bank  shall 
establish  a  CIP  to  make  advances  to  its 
members  to  provide  financing,  as 
defined  in  §970.4.  for  eligible 
community  investment  projects. 
(Nonmember  borrowers  are  not  eligible 
to  receive  CIP  advances.) 

(b)  Housing  projects  A  Bank  may 
provide  CIP  advances  to  finance  the 
following  kinds  of  housing  projects, 
provided  that  such  projects  benefit 
families  with  incomes  at  or  below  115 
percent  of  the  median  income  for  the 
area  of  a  family  of  four: 

(1)  The  purchase  or  construction  of 
owner-occupied  housing  units; 

(2)  The  purchase  or  renabilitation  of 
rental  housing; 

(3)  The  purchase  or  rehabilitation  of 
manufactured  housing  parks;  and 

(4)  The  purchase  or  rehabilitation  of 
housing  for  the  homeless 

(c)  Economic  development  proiects  A 
Bank  may  provide  CIP  advances  to 
finance  economic  development  projects 
that  benefit  families  with  incomes  at  or 
below  80  percent  of  the  median  income 
for  the  area  of  a  family  of  four 

(d)  Refinancing.  A  Bank  may  provide 
CIP  advances  to  refinance: 

(1)  Economic  development  projects 
described  in  paragraph  (c)  of  this 
section;  and 

(2)  Owner-occupied  and  multifamily 
housing  and  manufactured  housing 
parks  described  in  paragraphs  fb)(l) 
through  fb)(4)  of  this  section,  provnded 
that  the  equity  proceeds  of  the 
refinancing  are  used  to  rehabilitate  the 
projects  or  to  preserve  affordability  for 
current  residents 

(e)  Mixed-use  projects.  If  a  project 
involves  a  combination  of  eligible 
housing  finance  and  economic 
development  activities,  the  economic 
development  and  housing  components 
of  the  pro|ect  must  benefit  families  at 
the  appropriate  income  levels. 

( f)  Pacing  of  CIP  advances — { 1 )  In 
general.  Each  Bank  shall  price  its  CIP 


advances  as  provided  in  §  935  6  of  this 
chapter,  provided  that  the  cost  of  such 
advances  shall  not  exceed,  and  may  be 
lower  than,  the  Bank's  cost  of  issuing 
consolidated  obhgations  of  comparable 
maturity,  taking  into  account  reasonable 
administrative  costs.  In  pncing  CIP 
advances,  a  Bank  may  take  into  account 
only  those  administrative  costs 
necessary  for  the  operation  of  its  CIP 

(2)  Pricing  differential  The  price  of 
CIP  advances  shall  be  lower  than  the 
pnce  of  advances  of  similar  amounts, 
maturities  and  terms  made  pursuant  to 
section  10(a)  of  the  Act. 

Ig)  Pncing  pass-through  A  Bank  ma\ 
require  members  receiving  CIP  advances 
to  pass  through  the  benefit  of  the  pncing 
differential  of  the  CIP  advance  to  the 
member's  borrower 

§970.6    Rural  and  Urt>an  Development 
Advances  Programs. 

(a)  RDA  program.  Each  Bank  may 
establish  an  RDA  program  to  provide 
advances  to  its  members,  nonmember 
borrowers,  or  both  to  provide  financmg, 
as  defined  in  §970  4,  for  economic 
development  projects  in  rural  areas  that 
btmefit  families  with  incomes  at  or 
below  115  percent  of  the  median 
income  for  the  area  of  a  family  of  four. 

(b)  UDA  program.  Each  Bank  may 
establish  a  UDA  program  to  provide 
advances  to  its  members,  nomnernber 
borrowers,  or  both  to  provide  financing 
as  defined  in  §  970.4,  for  economic 
development  projects  in  urban  areas 
that  benefit  families  with  incomes  at  or 
below  100  percent  of  the  median 
income  for  the  area  of  a  family  of  four. 

(c)  Mixed-use  projects  If  an  economic 
development  project  financed  by  a  UDA 
or  an  RD.^  involves  the  financing  of 
housing,  only  the  economic 
development  portion  of  the  project  must 
be  designed  to  benefit  families  with 
targeted  income  levels 

(d)  Pncing  of  UDAs  and  HDAs—il] 
Advances  to  members  A  Bank  shall 
price  UDAs  and  RD,\s  to  members  as 
provided  in  §  935.6  of  this  chapter,  and 
may  price  such  advances  at  rates  below 
the  price  of  advances  of  similar 
amounts,  matunties  and  terms  made 
pursuant  to  section  10(a)  of  the  Act.  (12 
U.S.C.  1430(a)). 

(2)  Advances  to  nonmember 
borrowers.  A  Bank  shall  pnce  LTl.^s  and 
RDAs  to  nonmember  borrowers  as 
provided  in  §  935.24  of  this  chapter  and 
mav  price  such  advances  at  rates  below 
the  pnce  of  advances  of  similar 
amounts,  maturities  and  terms  made 
pursuant  to  section  10b  of  the  Act.  (12 
U.S.C.  1430b). 


§970.7     Ott»er  Communrty  lnvestrr»ent  Cas' 
Advance  programs 

(a)  In  general.  Each  Bank  may 
establish  CICA  programs  in  addition  to 
those  described  in  §§970.5  and  970.6.  to 
provide  advances  to  its  members, 
nonmemt)er  borrowers,  or  both  to 
finance  community  investment. 

(bi  Economic  development  projects.  A 
Bank  may  make  a  GCA  to  a  member  or 
nonmember  borrower  to  provide 
financing,  as  defined  in  §970.4,  for 
economic  development  projects  that 
benefit  families  with  incomes  at  or 
below  a  targeted  income  level,  as 
pstabiishec  \'-\  t.'ie  E&r.k  to  address 
unmet  econoir.it  cIhm-.,  ;iment  credit 
needs  F^rojects  vn:n  v. :-;!iet  economic 
dexeiopment  creni'  r.*^-  's  are  those 
«  onomir  de\>-iopnie;ii  jirojects  for 
which  financing  is  not  generally 
available,  or  is  available  at  lower  levels 
or  under  less  attractive  terms. 

(c)  Housing  projects.  A  Bank  may 
make  a  CICA  to  a  member  or 
nonmember  borrower  to  provide 
financing,  as  defined  in  §  970.4,  for  the 
following  kinds  of  housing  projects, 
provided  such  projects  benefit  families 
with  incomes  at  or  below  a  targeted 
income  level,  as  estabUshed  by  the  Bank 
to  address  unmet  housing  credit  needs. 
Projects  with  unmet  housing  credit 
needs  are  those  housing  projects  for 
which  financing  is  not  generally 
available,  or  is  available  at  lower  levels 
or  under  less  attractive  terms: 

(1)  The  acquisition,  construction, 
rehabilitation,  or  refinancing  of: 

(i)  Owner-occupied  housing  units; 
(ii)  Multi-unit,  owner-occupied 
housing; 
(iii)  Rental  housing; 
(iv)  Manufactured  housing  parks;  and 
(v)  Housing  for  the  homeless;  or 

(2)  The  financing  of  predevelopment 
costs  for  housing  described  in  paragraph 
(c)(1)  of  this  section. 

(d)  Limit  on  refinancing.  Where  a 
member  or  nonmember  borrower  uses  a 
CICA  for  the  purpose  of  refinancing 
housing,  the  refinancing  must  be 
necessary  to  preserv  e  affordability  for 
the  current  residents  of  a  multifamily 
rental  housing  project  or  the  current 
owners  of  owner-occupied  housing. 

(e)  Mixed-use  proiects.  If  a  project 
involves  a  combination  of  eligible 
housing  finance  and  economic 
development  activities,  the  economic 
development  and  housing  comp>onents 
of  the  protect  must  benefit  families  at 
the  appropriate  targeted  income  levels. 

(0  Pricing  of  other  CICA  program 
advances. — (1)  Advances  to  members.  A 
Bank  shall  price  advances  to  members 
made  under  a  CICA  program  established 
pursuant  to  this  section  as  provided  in 
§  935.6  of  this  chapter,  and  may  price 
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matunties.  and  temis  made  pursuant  to 
section  10(a)  of  the  Act.  (12  U.S.C. 
1430(a)). 

(2)  Advances  to  nonmember 
borrowers.  A  Bank  shall  pnce  advances 
to  nonmember  borrowers  made  under  a 
QCA  program  established  pursuant  to 
this  section  as  provided  in  §935  24  of 
this  chapter,  and  may  pnce  such 
advances  at  rates  below  the  price  of 
advances  of  similar  amounts,  maturities, 
and  terms  made  pursuant  to  section  10b 
of  the  Act.  (12  use   1430b) 

1970.8     Limits  oo  accesa  to  CtCA  program 
advance*. 

Any  limit  established  by  a  Bank  upon 
members'  or  nonmember  borrowers' 
access  to  CICA  advances  shall  not 
discriminate  in  favor  of  or  against  any 
member. 

§970.9    Reporting. 

(a)  CICA  policies.  Each  Bank  shall 
submit  to  the  Finance  Board  annually  a 
copy  of  the  policies  governing  the 
Bank's  CICA  programs 

fb)  Quarterly  reports.  Each  Bank  shall 
report  quarterly  to  the  Finance  Board  on 
the  BAnk's  use  of  QCAs. 

Dated:  April  22. 1996 

By  the  Board  of  Directors  of  the  Federal 
Houfing  Finance  Board. 
Bruce  A.  Morriaon. 
Chairman 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  938 
[Ho.  9»-17] 
RIN  3069-AA61 

Federal  Home  Loan  Bank  Standby 
Letters  of  Credit 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  is  proposing  to  codify  its  existing 
policies  on  Federal  Home  Loan  Bank 
(FHLBank)  standby  letters  of  credit  into 
the  form  of  a  regulation  and  to  amend 
these  policies  to  allow  for  broader  use 
of  these  products  by  FHl^ank  members 
and  eligible  nonmember  mortgagees. 
The  proposed  rule  also  would  eliminate 
some  of  the  restrictions  currently 
Imposed  on  issuance  of  standby  letters 
of  credit  by  FHLBanks  that  limit  the 
usefulness  of  these  products  to  members 
and  eligible  noiunember  mortgagees. 


DATES:  Comments  are  due  on  or  before 
August  6,  199«. 

ADDRESSES:  Mail  comments  to  Elaine  L 
Baker,  fcxecutive  Secretary.  Federal 
Housing  Finance  Board.  1777  F  Street. 
N.W..  Washington  DC.  20006. 
Comments  will  be  available  for 
inspection  at  this  address. 
FOR  FURTHER  WFORMATiOW  COWTACT: 
Diane  E  Dorius,  Ass<i<  :,i:(>  Director, 
Program  Development.  Office  of  Policy. 
(202)  40a-2576;  or  Eric  M.  Raudenbush. 
Attorney-Advisor,  Office  of  General 
Counsel.  (202)  40»-2932,  Federal 
Housing  Finance  Board,  1777  F  Street. 
N.W..  Washington,  DC.  20006. 

SUPPt-EMENTARY  INFORMATION: 
I.  Background 

The  FHLBanlts  have  been  permitted  to 
engage  in  standby  letter  of  credit  (LXX)) 
transactians  since  1983.  when  the 
predecessor  agency  to  the  Federal 
Housing  Finance  Board  (Finance  Board). 
the  former  Federal  Home  Loan  Bank 
Board  (FHLBB).  first  adopted  its  Pohcy 
Guidelines  for  Issuance  of  FHI^ank 
Standby  Letters  of  Credit  (FHLBB 
Guidelines).  Underlying  this  policy  was 
a  1983  FHLBB  legal  opinion  which 
concluded  that  FHLBank  issuance  of 
standby  LOCs  on  behalf  of  members  is 
permissible  under  the  FHLBanks' 
authority  to  make  secured  advances,  set 
forth  in  section  10  of  the  Bank  Act,  12 
use  1430.  because  a  FHLBank 
standby  LOG  is  the  functional 
equivalent  of  an  advance  in  that  it 
involves  an  extension  of  credit  by  the 
FHLBank  to  its  member  Because  the 
FHLBB  considered  the  authority  to  issue 
standby  LOCs  to  derive  from  the 
authority  to  make  secured  advances,  the 
1983  FHLBB  Guidelines,  and  the  1985 
and  1989  revisions  thereto,  applied  the 
statutory  and  regulatory  requirements 
pertaining  to  advances  to  standby  LOG 
transactions.  The  substance  of  the 
FHLBB  Guidelines  was  maintained 
when  the  Finance  Board  (created  by  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989,  Pub.  L. 
No.  101-73.  103  Stat.  412  (1989),  to 
succeed  the  FHLBB  as  regulator  of  the 
FHLBanks)  adopted  its  &rst  standby 
LOG  policy  in  1991 

FHLBani:  participation  in  standby 
LOG  transactions  currently  is  governed 
by  the  Finance  Board's  Interim  PoUcy 
Guidelines  for  FHLBank  Standby  Letters 
of  Credit  (Interim  Guidelines),  which 
were  adopted  in  1993.  The  Interim 
Cuidehnes  permit  FHLBanks  to  issue  or 
confirm  standby  LOCs  on  behalf  of 
members  to  facilitate:  the  purchase  of, 
or  commitment  to  purchase  mortgage 
loans;  the  coUateralization  of  pubUc 
unit  deposits;  the  coUateralization  of 


Lntemal  Revenue  Code  (IRC)  Section 
936  deposits  (deposits  made  in  Puerto 
Rican  financial  institutions  by 
corporations  operating  in  Puerto  Rico); 
interest  rate  swaps  and  other 
transactions  that  assist  a  member's 
asset/liabilitv  management,  transactions 
that  promote  home  finaniuig.  housing 
activity,  or  members  involvement  in 
commercial  and  economic  development 
activities  that  benefit  low-and  moderate- 
income  families  or  activities  that  are 
located  in  low-and  moderate-income 
neighborhoods  (community 
development);  and  tax-exempt  bonds  or 
notes  designed  to  promote  housing  or 
the  financing  of  community 
development.  In  addition,  the  Interim 
Guidelines  p)ermit  FHLBanks  to  issue 
LOCs  on  behalf  of  nonmember 
mortgagees  eligible  to  obtain  advances 
under  section  IQb  of  the  Bank  Act,  12 
U.S.C.  1430b,  for  transactions  that 
promote  home  financing,  housing 
activity,  and  community  development. 

Because  the  Finance  Board  retained 
the  substance  of  the  FHLBB  Guidelines 
and.  by  implication,  the  1983  FHLBB 
legal  analysis,  the  Interim  Guidelines 
continued  to  impose  upon  LCXls  all  of 
the  regulatory  requirements  and 
restrictions  that  apply  to  advances.  For 
example,  the  Interim  Guidelines  require 
that  LOCs;  be  fully  secured  with 
collateral  eligible  to  secure  advances 
under  §  935.9(a)  of  the  Finance  Boards 
regulations,  12  CFR  935  9(a);  be  counted 
in  the  calculation  of  a  member's 
FHLBank  stock-to-advances  ratio;  be 
issued  only  for  housing  finance 
purposes  if  they  have  a  term  to  maturity 
in  excess  of  five  years,  or  are  issued  on 
behalf  of  non-qualified  thrift  lender 
(non-QTL)  members,  and  be  included  in 
the  calculation  of  the  limitation  on 
advances  to  non-QTL  members  set  forth 
in  §935.13  of  the  regulations,  id. 
§935.13,  if  issued  on  behalf  of  non-QTL 
members.  In  addition,  the  Interim 
Guidelines  limit  LOCs  and 
confirmations  used  for  purposes  other 
than  interest  rate  swap  transactions  to 
terms  of  ten  years  or  less  and  prohibit 
use  of  LOG  confirmations  solely  to 
promote  a  members  LOG  program  or  to 
increase  a  member's  profitability  from 
this  fee-based  service. 

As  part  of  an  ongoing  effort  to 
determine  both  how  FHLBank  standby 
LOCs  might  be  made  more  useful  to 
member  institutions  and  nonmember 
mortgagees  and  how  to  encourage 
greater  use  of  LOCs  in  carrying  out  the 
housing  smd  community  investment 
mission  of  the  FHLBank  System,  the 
Finance  Board  recently  undertook  a 
survey  of  the  FHLBanks  to  determine 
the  uses  of  standby  LOCs  and  the  needs 
of  the  FHLBanks  in  issuing  standby 
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LOCs.  The  Finance  Board  also 
undertook  a  review  of  the  legal  bases  on 
which  the  FHLBanks'  LOG  authority  has 
been,  and  could  be,  grounded.  As  a 
result  of  these  efforts,  the  Finance  Board 
has  concluded  that  FHLBank  authority 
to  engage  in  standby  LOG  transactions  is 
not  limited  to  the  provisions  addressed 
in  the  1983  FHLBB  legal  opinion,  but 
also  may  be  considered  to  be  part  of. 
and  incidental  to,  the  FHLBanks' 
deposit-taking  and  payment  processing 
powers  set  forth  in  section  11(e)  of  the 
Bank  Act.  12  U.S.C.  1431(e).  If  a 
FHLBank 's  involvement  in  a  standby 
LOG  transaction  is  considered  to  be  part 
of  its  payment  processing  activity, 
however,  FHLBank  fees  for  LOCs  may 
be  subject  to  a  private  sector  adjustment 
factor  under  section  11(e)(2)  of  the  Bank 
Act.  12  U.S.C.  1431(e)(2).  The  Finance 
Board  specifically  requests  comment 
regarding  the  consequences  of  this 
possibility. 

The  Finance  Board  also  has 
determined  that  the  authority  of  a 
FHLBank  to  issue  a  standby  LOG  may  be 
considered,  in  the  alternative,  to  be  part 
of  the  FHLBanks'  incidental  authority  to 
enter  into  commitments  to  make 
advances  On  the  basis  of  this  refined 
analysis,  the  Finance  Board  has 
concluded  that,  although  there  may  be 
safety  and  soundness  and  other  policy 
reasons  for  requirmg  certain  restrictions. 
It  is  unnecessary  as  a  matter  of  law  to 
subject  FHLBank  LOCs  to  all  of  the 
statutory  and  regulatory  restrictions  and 
limitations  that  apply  to  advances. 

This  rulemaking  proposes  to  amend 
the  Interim  Guidelines  to  provide  the 
FHLBanks  v«th  greater  flexibility  to 
respond  to  member  needs  for  standby 
LOCs  in  a  manner  that  ensures  that 
FHLBanks'  use  of  standby  LOCs  is 
consistent  with  the  FHLBank  System's 
housing  and  community  investment 
mission  and  to  codify  these  poUcies  as 
a  regulation.  Accordingly,  these 
proposed  standby  LOG  regulations 
permit  FHLBank  members  to  request 
standby  LOCs  for  a  broader  range  of 
purposes  and  remove  many  of  the 
restrictions  on  FHLBank  standby  LOG 
issuance  that  have  limited  the 
usefulness  of  such  LOCs  in  the  past. 

The  Finance  Board  requests 
comments  on  all  aspects  of  the  proposed 
rule. 

n.  Analysis  of  the  Proposed  Rule 

This  rulemaking  proposes  to  add  to 
the  Finance  Board  s  regulations,  12  CFR 
chapter  IX,  a  new  part  938  to  govern 
FHLBank  Standby  LOCs.  Definitions 
relevant  to  the  proposed  FHLBank 
Standby  LOG  regulation  are  set  forth  in 
§938.1  of  the  proposed  regulation. 
Because  these  definitions  have  been 


drafted  in  order  to  implement 
substantive  provisions,  they  are 
discussed,  as  necessary,  below  in  the 
context  of  their  use  In  the  body  of  the 
regulation. 

Section  938.2  of  the  proposed 
regulation  governs  FHLBank  standby 
LOCs  issued  or  confirmed  on  behalf  of 
member  institutions.  Paragraph  (a) 
authorizes  FHLBanks  to  issue  standby 
LOCs  on  behalf  of  members,  and  to 
confirm  standby  LOCs  issued  by 
members,  that  conform  to  the 
requirements  of  proposed  part  938  and 
that  are  issued  for  the  purposes 
enumerated  in  paragraphs  (a)(1)  through 
(a)(4).  The  term  "standby  letter  of 
credit."  as  defined  in  §938  1.  is 
mtended  to  include  those  instruments 
that  are  commonly  referred  to  as  such: 
i.e.,  LOCs  that  effectively  guarantee  the 
applicant's  jjayment  or  performance  in 
an  underlying  transaction  with  the 
beneficiary.  The  term  does  not  include 
LOCs  that  are  intended  to  serve  as  a 
short-term  payment  mechanism  to 
finance  the  movement  of  goods 
(commonly  known  as  'commercial" 
LOCs).  The  Finance  Board  considers 
"direct  pay"  LOCs,  which  are  designed 
to  act  as  the  primary  mechanism  for 
satisfying  an  applicant  s  payment 
obligations  over  a  penod  of  time  (for 
example,  to  make  pa\Tnents  of  principal 
and  interest  on  commercial  paper  and 
medium-term  notes)  to  be  a  form  of 
standby  LOC  which  FHLBanks  would 
be  authonzed  to  issue  under  the 
proposed  regulation. 

Under  paragraph  (a)  of  proposed 
§938.2,  FHLBanks  would  be  authorized 
to  issue  or  confirm  standby  LOCs  for 
any  of  four  broad  purposes:  (1)  To 
facilitate  residential  housing  finance  or 
other  housing  activity;  (2)  to  facilitate 
the  financing  of  targeted  economic 
development  projects;  (3)  to  assist 
members  with  asset/ Uability 
management;  or  (4)  to  provide  members 
with  liquidity  or  other  funding  This  list 
of  approved  purposes  would  replace  the 
more  specific  and  restrictive  list  set 
forth  in  the  Interim  Guidelines.  By 
replacing  the  specific  list  with  the 
broader  purposes  set  forth  m  paragraph 
(a)  of  §  938.2,  the  Finance  Board  intends 
to  ensure  that  FHLBanks'  use  of  standby 
LOCs  is  consistent  with  the  FHLBank 
System's  housing  and  community 
development  mission  and.  at  the  same 
time,  provide  the  FHLBanks  with 
greater  flexibiUty  to  respond  to  member 
needs  for  such  credit.  Under  the 
proposed  regulation,  FHLBanks  would 
determine,  subject  to  Finance  Board 
review  and  oversight,  whether 
particular  transactions  fall  within  any  of 
the  above-described  categories. 


The  term  "residential  housing 
finance'  refers  to  the  purchase  or 
funchng  of  "residential  housing  finance 
assets.'  or  other  activities  that  support 
the  development  or  construction  of 
residential  bousing.  As  defined  in 
§  935  1  of  the  Finance  Board's 
regulations,  the  term  "residential 
housing  finance  assets"  includes:  Loans 
secured  by  residential  real  property; 
mortgage-backed  securities; 
participation.s  m  loans  secured  by 
residential  real  property;  loans  financed 
by  GIF  advances  (under  the  proposed 
Community  Investment  Cash  Advance 
(QCA)  rule,  discussed  belov\'.  reference 
to  CIP  advances  would  be  amended  to 
refer  to  loans  or  investments  financed 
by  advances  made  pursuant  to  a  QCA 
program);  loans  secured  by 
manufactured  housing;  or  any  other 
assets  that  the  Finance  Board 
determines  to  be  residential  housing 
finance  assets.  The  term  "residential 
housing  finance,"  as  defined  in  §938.1 
of  the  proposed  regulation,  also  is 
intended  to  encompass  activities  that 
are  aimed  toward  providing  residential 
housing  for  individuals  and  families, 
but  that  do  not  fall  within  the  existing 
regulatory  definition  of  "residential 
housing  finance  assets,"  which  refers 
onlv  to  loans  and  securities  backed  by 
loans.  For  example,  a  FHLBank  would 
be  permitted  to  issue  a  standby  LOC  to 
serve  as  a  performance  bond  to  secure 
a  builder  s  performance  in  a  housing 
construction  project.  Paragraph  (a)(1)  of 
§  938  2  is  intended  to  provide  the 
FHlJianks  with  the  same  scope  of 
authonty  to  issue  and  confirm  housing- 
related  standby  LOCs  that  cturently 
e.Kisls  under  the  Interim  Policy. 

Economic  development  projects  that 
would  be  eligible  for  support  through  a 
FHLBani.  standby  LOC  would  include 
commercial,  manufacturing,  social 
service,  public  or  community  facihty, 
and  public  or  private  infrastructure 
projects  or  actwties  that  benefit 
families  with  mcomes  of  100  percent  or 
less  of  area  median  income  in  urban 
areas.  115  percent  or  less  of  area  median 
income  m  rural  areas,  or  with  an  mcome 
at  or  below  a  target  level  established  by 
a  FHLBank  to  address  unmet  housing  or 
economic  development  credit  needs. 
Pro)€H:ts  would  t>e  deemed  to  benefit 
such  families  if  The  project  is  located 
in  a  neighborhood  m  which  more  than 
50  percent  of  the  famiUes  have  incomes 
at  or  below  the  targeted  mcome  level, 
the  project  is  located  in  a  rural  or  urt>an 
Champion  Community,  a  rural  or  urban 
Flmpowerraent  Zone,  or  rural  or  urban 
F.nterpnse  Community,  the  project  is 
located  m  a  lederaih  declared  disaster 
area;  the  project  involves  property 
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eligible  for  a  federal  Brownfield  Tax 
Credit:  the  project  is  located  in  an 
affected  by  a  federal  military  base 
closing  or  realignment;  the  project  is 
located  in  an  area  identified  as  a 
designated  community  under  the 
Community  Adjustment  and  Investment 
Program;  the  annual  salaries  for  at  least 
75  percent  of  the  permanent  full-  and 
part-time  jobs,  computed  on  a  full-time 
equivalent  basis,  created  or  retained  by 
the  project,  other  than  construction  jobs, 
are  at  or  below  the  targeted  income 
level;  the  project  qualifies  as  a  small 
business;  or  more  than  SO  percent  of  the 
families  who  otherwise  benefit  from 
(other  than  through  employment)  or  are 
provided  services  by  the  project  have 
incomes  at  or  below  the  targeted  income 
level. 

These  provisions  and  the  concepts 
underlying  them  were  developed  as  part 
of  the  Finance  Board's  proposed 
Community  Investment  Cash  Advance 
(CICA)  program  regulation,  which  has 
been  published  elsewhere  in  this  issue 
of  the  Federal  Register.  The  proposed 
CICA  Regulation  would  establish  a 
general  framework  under  which  the 
FHl.Rwnk*  may  establish  programs  to 
provide  advances  to  be  used  in  support 
of  fmancing  for  housing  and  economic 
development  activities  that  beneRt 
income-targeted  families  that  may  not 
benefit  from  advances  made  under  the 
FHLBanks'  existing  Affordable  Housing 
Programs  (AHP)  and  Cximmunity 
Investment  Programs  (QP). 

Specifically,  the  proposed  QCA 
Regulation  would  authorize  each 
FHLBank  to  estabhsh.  A  Rural 
Development  Advance  (RDA)  program 
to  provide  advances  to  members  and 
nonmember  borrowers  to  finance 
economic  development  projects  in  rural 
areas  that  beneHt  families  with  incomes 
at  or  below  115  percent  of  the  area 
median  income;  an  Urban  Development 
Advance  (UDA)  program  to  provide 
advances  to  members  and  nonmember 
borrowers  to  Hnance  economic 
development  projects  in  urban  areas 
that  beneOt  families  with  incomes  at  or 
below  100  percent  of  the  area  median 
income;  and  other  CICA  programs  to 
provide  financing  for  economic 
development  projects  benefiting 
families  with  incomes  at  or  below  a 
level  established  by  the  Bank  to  address 
unmet  economic  development  credit 
needs  (defined  as  those  for  which 
financing  is  not  generally  available,  or  is 
available  at  lower  levels  or  under  less 
attractive  terms).  Regulation  of  the 
existing  CIP  would  also  be  subsumed 
within  the  CICA  Regulation. 

Under  the  Interim  Guidelines. 
FHLBanks  are  permitted  to  issue 
standby  LOCs  to  support  only  those 


economic  development  activities  that 
benefit  famihes  earning  less  than  60 
percent  of  area  median  income,  or  that 
are  located  in  a  neighborhood  in  which 
51  percent  or  more  of  the  households 
earn  less  than  80  percent  of  area  median 
income,  for  which  a  member  could 
receive  a  QP  advance.  Having 
determined  that  it  may  authorize 
FHLBanks  to  issue  standby  LOCs  to 
support  a  wider  array  of  activities  than 
is  currently  p>ennitted  under  the  Interim 
Guidelines,  the  Finance  Board  sought 
ways  to  permit  FHLBanks  to  respond 
better  to  member  requests  for  LC3C 
products  while,  at  the  same  time, 
assuring  that  FHLBanks'  use  of  standby 
LOCs  is  consistent  with  the  pubhc 
policy  purposes  of  the  FHLBank 
System.  The  inclusion  of  the  CICA- 
related  targeted  economic  development 
provisions,  which  already  had  been 
subject  to  much  study  and  discussion  in 
the  process  of  developing  the  proposed 
QCA  Regulation,  as  one  parameter  for 
FHLBank  LOG  use  appears  to  meet  both 
criteria  by  maximizing  the  ability  of 
FHLBanks  to  benefit  areas  with  unmet 
economic  development  credit  needs,  as 
well  as  furthering  regulatory 
consistency. 

A  thorough  discussion  of  the 
reasoning  behind  the  Finance  Board's 
inclusion  of  particular  substantive 
criteria  in  its  conception  of  targeted 
economic  development  may  be  found  in 
the  preamble  to  the  proposed  QCA 
Regulation.  pubUshed  elsewhere  in  this 
issue  of  the  Federal  Register.  It  is 
anticipated  that,  if  and  when  the  QCA 
and  Standby  LOG  Regulations  are 
promulgated  as  final  rules,  the  Standby 
LOG  Regulation  will  describe  the 
economic  activities  that  may  be 
appropriately  supported  by  FHLBank 
LOCs  merely  by  cross-referencing  the 
QCA  Regulation,  as  opposed  to 
including  all  of  the  QCA-related 
definitions  therein.  Because  the  QCA 
Regulation  thus  far  has  been  published 
only  as  a  proposed  rule,  the  Finance 
Board  found  it  appropriate  to  restate 
those  definitions  in  their  entirety  within 
the  proposed  Standby  LOG  Regulation 
in  order  to  make  its  scope  more  readily 
apparent  to  the  reader. 

Under  paragraph  (a)  of  propvosed 
§  938.2,  FHLBanks  also  would  be 
permitted  to  issue  standby  LOCs  to 
assist  members  with  their  asset/liabiUty 
management  and  to  provide  members 
with  liquidity  or  other  funding. 
Although  the  Interim  Guidelines  permit 
FHLBanks  to  issue  short-term  LOCs  to 
facilitate  interest  rate  swaps  and  other 
transactions  that  assist  in  asset^liabiUty 
DUUMgement.  such  LOCs  would  no 
longer  be  limited  to  a  term  of  five  years 
or  less,  or  Umited  only  to  QTL  members. 


under  the  proposed  regulation  In 
addition,  althciugh  liquidity  and  other 
funding  purposes  are  not  mentioned 
expressly  in  the  Intenm  Guidelines, 
they  have  been  imluded  in  the 
profKwed  regulation  to  make  clear  that 
the  FHLBanks  may  use  their  LOG 
authority  to  further  this  central  member- 
service  function  and  to  bring  within  the 
purview  of  the  regulation  permissible 
standby  LOG  activities  that  might  not  be 
easily  traceable  to  a  particular  housing 
or  economic  development  purpose,  such 
as  securing  public  unit  deposits  and  IRC 
Section  936  deposits 

Paragraph  (b)  of  proposed  ^  938.2 
requires  that  FHLBank  standby  LOCs 
made  to  members  be  secured  at  the  time 
of  issuance  for  the  full  amount  of  the 
LOG  by  collateral  described  in 
paragraph  (c)  of  that  section  This  would 
continue  the  requirement  of  the  Interim 
Guidelines  that  LOGs  be  fully  secured  at 
the  time  of  issuance,  althou^,  as 
discussed  below,  members  would  be 
able  to  use  a  wider  range  of  collateral 
and  would  no  longer  need  to  pledge 
their  FHLBank  stock  as  additional 
collateral  for  LOGs.  Although  the 
Finance  Board  has  concluded  that,  as  a 
matter  of  law.  the  Bank  Act  does  not 
necessarily  require  that  LOGs  be 
collateralized  fully  at  the  time  of 
issuance,  it  has  determined  that  such  a 
requirement  is  advisable  as  a  matter  of 
safe  and  sound  banking  practice  The 
Finance  Board  requests  comments  on 
whether  there  are  any  circumstances 
under  which  the  FHLBanks  could  safely 
and  soundly  issue  LOGs  that  are  not 
fully  collateralized. 

Paragraph  (c)  describes  the  types  of 
collateral  that  are  eligible  to  secure 
FHLBank  standby  LOGs  issued  on 
behalf  of  members  It  provides  that  all 
LOGs  may  be  secured  with  collateral 
that  is  eligible  to  secure  FHLBank 
advances  to  members  under  §  935.9(a)  of 
the  Finance  Board's  regulations.  12  GFR 
935.9(a)  In  addition,  in  order  to 
facilitate  the  use  of  LOGs  to  support 
housing  and  targeted  economic 
development  activities  and  to  permit 
greater  access  to  LOCs  by  members  that 
lack  sufficient  §935. 9(a)— eligible 
collateral,  the  proposed  regulation  also 
would  permit  members  to  secure  LOCs 
that  are  issued  for  the  purpose  of 
facilitating  residential  housing  finance 
or  targeted  economic  development 
activities  wilh:  (1)  secured  or  federally- 
guaranteed  loans  to  small  businesses  (as 
defined  by  the  Office  of  Thnft 
Supervision);  (2)  investment-grade 
obligations  of  state  or  local  government 
agencies;  and  (3)  "other  real  estate- 
related  collateral  "  described  in 
§  935.9(a)(4)  of  the  regulations  in  excess 
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of  the  "30  percent  of  capital"  limitation 
set  forth  in  paragraph  (a}(4)(iii)  thereof 
Under  the  Interim  Guidelines,  LOGs 
may  be  secured  only  by  collateral  that 
is  eligible  to  secure  advances,  regardless 
of  the  purpose  for  which  the  LOG  is 
issued.  Such  collateral  includes  Small 
Business  .Administration — (SB A) 
guaranteed  securities.  However  because 
most  small  business  loans  are  not  SBA- 
guaranteed.  the  proposed  regulation,  by 
permitting  all  secured  or  federally- 
guaranteed  small  business  loans  to  be 
used  as  collateral  for  LOGs.  could 
encourage  members  tc  provide 
financing  for  smaller  or  start-up 
businesses  that  often  have  a  more 
difficult  time  accessing  credit  than  well- 
established  or  larger  enterprises. 
Expanded  use  of  small  business  loans  as 
collateral  will  support  the  FHLBanks' 
mission  of  providing  support  for 
targeted  economic  development 
lending — the  targeted  universe  in  this 
case  being  small  commercial  and 
business  entities,  including  small  farms 
Commercial  bank  members  and 
Community  Development  Financial 
Institution  (CDFl)  members,  in 
particular,  may  have  substantial 
amoimts  of  such  loans  available  to  use 
as  collateral. 

Under  the  proposed  regulation,  an 
additional  source  of  collateral  for  LOCs 
would  be  state  and  municipal  bonds 
rated  investment  grade  by  a  nationally- 
recognized  rating  agency  (such  as  bonds 
rated  BBB  or  better  by  Moody's  or  Bbb 
or  better  by  Standard  &  Poor's).  Under 
the  Interim  Guidehnes,  FHLBanks  may 
accept  real  estate-related  state  and 
municipal  housing  bonds  as  collateral 
for  LOCs  only  as  part  of  the  limited 
basket  of  other  real  estate-related 
collateral.  See  12  GFR  935.9(a)(4)(iii). 
E.xpanding  eligible  collateral  for  LOGs  to 
include  investment  grade  state  or 
municipal  bonds  could  benefit  members 
who  hold  such  investments  and  who 
have  insufficient  advances-eligible 
collateral.  Because  there  is  an 
established  secondary  market  for  these 
bonds,  thev  can  be  easily  valued  and,  if 
necessary,  liquidated  by  a  FHLBank. 

The  proposed  regulation  also  permits 
members  to  secure  LOGs  issued  for 
housing  finance  or  targeted  economic 
development  purposes  with  other  real 
estate-related  collateral  in  excess  of  the 
"30  percent  of  capital"  limitation  set 
forth  in  §  935.9(a)(4)(iii)  of  the  Advances 
Regulation.  12  GFR  935  9(a)(4){iii)  If  so 
permitted,  members  that  have 
substantial  amounts  of  such  collateral, 
such  as  commercial  banks,  could 
expand  their  use  of  FHLBank  LCX^.  For 
example,  members  specializing  in 
community  development  lending  could 
pledge,  without  limit,  loans  secured  by 


community  facilities,  such  as  day  care 
centers  and  health  clinics  and  lenders  m 
rural  areas  could  pledge  more  of  their 
farm  loans. 

The  proposed  regulation  would 
permit  each  FHLBank  to  establish  limits 
on  tho  use  of  these  additional  types  of 
collateral.  FHLBanks  accepting  such 
collateral  would  be  expected  to  include. 
as  part  of  their  standby  LOG  policies 
required  under  §  938.5(a)(1),  pohcies 
and  procedures  for  valuing  and  securing 
such  collateral  that  are  consistent  with 
safe  and  sound  banking  practice  The 
Finance  Board  believes  that  any 
additional  risks  that  might  anse  from 
the  use  of  these  additional  types  of 
collateral  snould  be  adequately 
managed  in  accordance  with  the 
collateral  provisions  of  the  Advances 
Regulation  that  are  referenced  in 
proposed  §  938.5(d).  Among  other 
things,  the  Advances  Regulation 
requires  the  FHLBtmks  to  estabhsh 
written  procedures  for  determining  the 
value  of  collateral,  and  to  follow  those 
procedures  in  ascertaining  the  value  of 
a  particular  asset  offered  as  collateral. 
See  12  GFR  935  12  The  Advances 
Regulation  also  permits  the  FHLBanks 
to  require  a  member  to  support  the 
valuation  of  any  collateral  with  an 
appraisal  or  other  investigation  of  the 
collateral  as  the  FHLBank  deems 
necessary.  Id 

The  Finance  Board  ex-pects  that  if 
proposed  part  938  is  adopted  as  a  final 
rule,  each  FHLBank  will  review  its 
collateral  valuation  procedures,  and  will 
amend  them  as  necessary  to  reflect  the 
availability  of  these  additional  types  of 
collateral  to  secure  standby  LOCs. 
before  accepting  such  collateral  The 
Finance  Board  also  expects  that  the 
FHLBanks.  as  a  matter  of  practice,  will 
conduct  careful  review  and.  if 
necessary,  require  an  appraisal  of  such 
collateral.  Such  appraisal  should  take 
into  account  the  security  of  the  loan 
itself,  as  well  as  any  additional  nski 
inherent  in  such  collateral  and  each 
FHLBanks  own  ability  to  evaluate  those 
risks.  The  Finance  Board  specifically 
requests  comment  on  whether  there  are 
other  assets  that  should  be  considered 
as  eligible  collateral  for  LOCs  and 
whether  the  Finance  Board  should 
establish  limits  on  these  additional 
types  of  collateral  based  upon  the  assets 
that  secure  the  loans  themselves 
Section  938.3  of  the  proposed 
regulation  governs  FHLBank  standby 
LOGs  issued  or  confirmed  on  behalf  of 
customers  that  have  been  certified  as 
ebgible  nonmember  mortgagees 
pursuant  to  §  935.22(b)  of  the  Finance 
Board's  regulations  12  CFR  935.22(b). 
Paragraph  (a)  of  proposed  §938.3  would 
authorize  FHLBanks  to  issue  or  coafirm 


on  behalf  of  nonmember  mortgagees 
standby  LOCs  that  are  fully  secured  by 
Federal  Housing  Admimstration-(FHA) 
insured  loans  or  Government  National 
Mortgage  Association  (G^4MA) 
securities  backed  by  FHA-insured  loans, 
for  the  same  broad  purposes  for  which 
FHLBanks  ma\  issue  or  confirm  LOGs 
on  behalf  of  member  institutions.  In 
addition,  paragraph  fb)  of  proposed 
§  938.3  would  authorize  niLBanks  to 
issue  or  confirm,  on  behalf  of 
nonmember  mortgagees  that  have 
qualified  as  state  housing  finance 
agencies  (SHF.As)  by  meeting  the 
requirements  of  §  935.22(d)  of  the 
regulations,  12  CFR  935.22(d),  standby 
LOCs  that  are  hilly  secured  by  collateral 
eligible  under  §  935.9(a)  of  the 
regulations,  id.  935.9(a),  to  secure 
advances  Standby  LOGs  secured  by 
such  collateral  would  be  required  to 
facilitate  residential  or  commercial 
lending  that  benefits  individuals  or 
families  meeting  the  income 
requirements  in  section  142(d)  or  143(f) 
of  the  IRC. 

Proposed  §  938.3  would  continue  the 
general  policy  of  the  Intenm  Guidelines 
bv  requiring  that  FHLBank  LOCs  issued 
on  behalf  of  nonmember  mortgagees  be 
subject  to  the  same  limitations  and 
restnctions  ;ha!  apply  to  advances  made 
to  nonmembers  under  section  10b  of  the 
Bank  Act.  12  U.S.C.  1430b,  and  §  935.24 
of  the  regulations,  12  CFR  935.24.  In  its 
legal  review  of  the  sources  of  statutory 
authority  for  issuance  of  LOGs  by 
FHLBanks,  the  Finance  Board 
determined  that,  unlike  LOGs  issued  on 
behalf  of  members,  the  issuance  of  LOGs 
on  behalf  of  nonmembers  could  not  be 
considered  to  fall  within  the  FHLBanks" 
payment  processing  authority,  which 
expressly  applies  only  to  FHLBank 
dealings  with  members  and  financial 
institutions  eligible  to  apply  for 
FHLBank  membership  See  12  U.S.C 
1431(e)(2)  Thus  the  Finance  Board 
believes  that  FHLBanks  should  issue 
LOGs  to  a  nonmember  mortgagee  only 
under  the  same  conditions  that  would 
apply  if  the  FHLBank  were  to  enter  into 
an  advance  commitment  with  that 
nonmember  Because  the  type  of 
collateral  that  a  FHLBank  may  accept  to 
secure  advances  to  nonmembers  is 
Unked.  by  statute,  to  the  purpose  of  the 
advance,  the  purpose  for  which  a  LOG 
is  issued  on  behalf  of  a  nonmember  also 
must  govern  the  type  of  collateral  that 
the  FHLBank  mav  accept  to  secure  the 
LOG 

Section  938  4  of  the  proposed 
regulation  governs  the  obhgation  of  both 
members  and  nonmember  mortgagees 
on  whose  behalf  an  FHLBank  issues  a 
LOG  to  reimburse  the  FHLBank  for  any 
funds  drawn  bv  the  beneficiarv  under 
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the  LOG.  Paragraph  (a)  of  proposed 
$  938.4  requires  tnat.  as  part  of  the 
agreement  pursuant  to  which  a  LOC  is 
to  be  isaued,  a  member  or  nomnember 
assume  an  unconditional  obligation  to 
reimburse  the  FHLBank  fully  for  any 
amounts  drawn  by  the  beneHciary  under 
the  LOC  by  having  available  m  its 
FHLBank  deposit  or  transaction  account 
on  the  day  of  the  FHLBanks  payment  to 
the  beneficiary  sufficient  funds  to  cover 
such  payment  The  requirement  that  an 
applicant  assume  an  unconditional 
obligation  to  reimburse  the  FHLBank 
continues  the  poUcy  of  the  Intenm 
Guidelines  and  is  consistent  with  the 
provisions  of  Article  5  of  the  Uniform 
Commercial  Code  (UCC),  as  revised  in 
1995.  which  provide  that  an  issuer  that 
has  honored  a  presentation  made  by  a 
beneficiary  under  a  LOC  is  entitled  to  be 
reimbursed  by  the  applicant  in 
Immediately  available  funds  not  later 
than  the  date  of  its  payment  of  funds 
See  UCC  5-10a{i)  (1995). 

In  order  to  facilitate  reimbursement  of 
a  FHLBank.  to  emphasize  the 
applicant's  responsibility  to  cover  the 
amount  of  any  draw  under  a  LOC,  to  tie 
the  FHLBanks'  LOC  activities  more 
closely  to  their  payment  processing 
authority  (in  the  case  of  LOCa  issued  on 
behalf  of  members)  and  for  purposes  of 
regulatory  consistency,  paragraph  (a)(1) 
of  §938.4  requires  that  reimbursement 
by  an  applicant  be  accomplished 
through  its  FHLBank  deposit  account  (if 
the  applicant  is  a  member)  or 
transaction  account  (if  the  applicant  is 
a  nonmember.  see  12  CFR  935.24). 

Paragraph  (b)  of  proposed  §  938  4 
requires  FTiLBanks  to  take  prompt 
action  to  recover  the  funds  due  if  an 
applicant  fails  to  have  available  in  its 
FHLBank  deposit  or  transaction  account 
on  the  day  of  a  draw  under  a  LOC 
sufficient  funds  to  cover  the  draw. 
Despite  this  requirement,  paragraph  (b) 
of  proposed  §  938.4  authorizes  an 
issuing  FHLBank.  at  the  request  of  a 
member  or  nonmember,  but  in  its  own 
discretion,  to  Rnance  an  applicant's 
repayment  of  a  LOC  draw  by  making  an 
advance  to  the  applicant.  Of  course, 
such  an  advance  could  be  made  only  if 
the  applicant  is,  at  that  time,  willing 
and  able  to  comply  with  the  advances 
requirements  of  section  10  (if  the 
appUcant  is  a  member)  or  section  lOb  (if 
the  applicant  is  a  nonmember)  of  the 
Bank  Act,  12  U.S.C.  1430,  1430b.  and 
part  935  of  the  Finance  Board's 
regulations.  12  CFR  part  935.  For 
purposes  of  complying  with  the 
regulatory  advance  requirements,  the 
"purpose"  of  an  advance  made  to  a 
memoer  or  nonmember  under  the 
conditions  of  proposed  §  938.4(c)  would 
be  determined  using  the  same  standards 


that  apply  to  any  other  type  of  advance. 
See  12CFR935  13  k   14 

Section  938.5  of  the  proposed 
regulation  sets  forth  certain 
miscellaneous  provisions  that  would 
apply  to  all  LOCs  issued  on  behalf  of 
members  and  nonmembera.  paragraph 
(a)(1)  of  proposed  §  938.5  requires  that 
all  LOCs  issued  on  behalf  of  members  or 
nonmembers  be  issued  only  pursuant  to 
a  written  LOC  policy  established  by  the 
FHLBank  to  govern  its  ftandby  LOC 
programs.  Such  a  policy  would  be 
required  to:  (1)  implemept  all  statutory 
and  regulatory  provisions  that  apply  to 
standby  FHLBank  LOCs;  (2)  to  set  forth 
underlying  criteria  to  apply  to  the 
issuance  or  renewal  of  standby  LOCa 
that  is  consistent  with  the  criteria  that 
must  be  applied  to  the  underwriting  of 
advances;  and  (3)  set  forth  criteria 
regarding  the  pricing  of  standby  LOCs. 
including  any  special  criteria  that  could 
apply  to  LOCs  issued  to  facilitate  the 
financing  of  targeted  economic 
development  projects. 

It  is  intended  that  paragraph  (a)(l)(ii) 
of  proposed  §  938.5,  regarding  the 
appbcation  of  underwriting  criteria 
under  the  FHLBank 's  LOC  policy  at  the 
time  of  the  issuance  or  renewal  of  a 
LOC,  apply  also  in  cases  where  a  LOC 
contains  a  provision  stating  that  the 
LOC  will  automatically  renew  unless 
the  FHLBank  notifies  the  beneficiary  of 
its  intent  not  to  renew  the  LOC.  Such 
provisions  must  be  carefully  monitored 
so  that  the  FHLBank  can  control  its  risk 
exposure.  The  renewal  of  any  LOC 
pursuant  to  such  a  provision  should  be 
approved  in  the  s€une  manner  as  a 
renewal  of  a  LOC  that  does  not  contain 
this  provision.  However,  because  an 
issued  LOC  cannot  be  canceled  without 
agreement  from  the  beneficiary, 
FHLBanks  are  encouraged  to  issue  LOCs 
only  for  a  Umited  term,  with  the 
potential  for  renewal  if  the  account 
party  remains  creditworthy.  This  would 
give  the  FHLBanks  an  opportunity  to 
reassess  periodically  their  exposure  on 
long-term  transactions. 

As  a  matter  of  safety  and  soundness 
regulation,  paragraph  (a)(2)  of  proposed 
§  938.5  would  continue  the  policy  of  the 
Interim  Guidelines  by  requiring  that  all 
LOCs  issued  by  a  FHLBank  either 
contain  a  specific  expiration  date,  or  be 
for  a  specified  term.  This  is  consistent 
with  Comptroller  of  the  Currency  and 
the  OTS  regulations  on  LOCs.  which 
specifically  require  that  LOCs  issued  by 
national  banks  and  savings  associations, 
as  a  matter  of  sound  banking  practice, 
be  limited  in  duration  or  terminable 
periodically  or  at  will  upon  notice  or 
payment  to  the  beneficiary.  See  12  CFR 
7.1016(b){l)(iii)  and  560.120(b)(l)(iii). 


Similarly,  paragraph  (a)(3)  of 
proposed  §  938  5  would  continue  the 
policy  of  the  Interim  Guidelines  by 
requiring  that  the  transfer  of  a  FHLBank 
LOC  be  approved  in  advance  by  the 
issuing  FFO-Bank  A  transfer  of  a  letter 
of  credit  occurs  when  the  beneficiary 
transfers  to  a  another  partv  its  nght  to 
draw  under  the  LOC  Requiring 
approval  by  a  FHLBank  would  ensure 
that  a  LOC  could  not  tw  transferred 
without  the  FHLBanks  knowledge 

Finally,  paragraph  (b)  of  proposed 
§938  5  would  apply  to  FHLBank  LOCs 
issued  on  behalf  of  members  and 
nonmembers  certain  provisions  set  forth 
in  the  Finance  Board's  Advances 
Regulation.  12  CFR  part  935,  including 
provisions  regarding  the  FHLBanks 
right  to  rt?quire  additional  collateral  or 
to  limit  the  type  of  collateral  that  it  will 
accept,  and  matters  of  collateral 
verification,  safekeeping  and  valuation. 

Proposed  part  938  would  not  include 
many  of  the  restrictions  on  FHLBank 
standby  L(3C  transactions  that  currently 
are  imposed  by  the  Interim  Guidelines. 
The  Intenm  Guidelines  n»quire  a 
member  to  purchase  FHLBank  stock 
when  a  FHLBank  issues  a  LCXl.  which 
is  an  off-balance  sheet  item,  on  h)ehalf  of 
that  menib«'r  This  causes  a  detjease  in 
the  FHLBank  s  leverage  bec:ause  the 
FHLBank  s  outstanding  stock  is 
increased  without  a  corresponding 
increase  in  on-l)alance  sheet  assets 
Under  proposed  part  9J8,  FHLBanks 
would  no  longer  Ije  require<i  to  include 
LOCs  in  the  ccjmputation  of  a  memt)er's 
advances/FHLBank  capital  stcx;k  ratio, 
because  the  Finance  Board  no  longer 
considers  LOCs  to  be  the  legal 
equivalent  of  outstanding  advances. 
Eliminating  this  rf'quirement  would 
remove  the  deleveragiiig  effect  of  the 
current  policy  and  would  make 
FHLBank  standby  LOCs  more  attractive 
to  members 

By  applying  unifonii  requirements  to 
standby  LOCs  issued  on  behalf  of  any 
member,  without  regard  to  the  QTL 
status  of  the  memt)er.  proposed  part  938 
would  not  require  that  standby  LOCs 
issued  on  behalf  of  non-QTL  members 
be  issued  onlv  for  housing  finance 
purposes,  as  is  the  case  under  the 
Intenm  C^uidelines  In  addition. 
proposed  part  938  would  not  require 
that  standby  IXX's  issued  on  behalf  of 
non-QTl.  membt*rs  [te  included  with 
total  FHLBank  System  advances  and 
advances  to  non-QTL  members  for 
purposes  of  monitonng  compliance 
with  the  FHLBank  System's  statutory  30 
percent  limit  on  advances  to  non-QTL 
members.  See  12  U.S.C.  1430(e)(2) 
Again,  the  Finance  Board  has 
determined  that  these  restrictions  are 
not  required  by  law  because  the  Finance 
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Board  no  longer  considers  LOCs  to  be 
the  legal  equivalent  of  outstanding 
advances. 

Removing  these  restrictions  on 
standby  LOCs  issued  on  behalf  of  non- 
QTL  members,  many  of  which  are 
actively  involved  in  financing  housing 
and  economic  development 
transactions,  would  expanrl  the 
opportunities  for  FHLBanLs  to  issue 
standby  LOCs  to  support  such  housing 
and  economic  development  activities.  In 
addition,  removal  of  these  restrictions 
would  enhance  the  ability  of  FHLBanks 
to  assist  non-QTL  members  with  their 
liquidity  needs. 

The  Interim  Guidelines  limit  the  use 
of  standby  LOCs  with  tax-exempt  bonds 
to  those  issues  designed  to  promote 
housing  or  commercial  and  economic 
development  that  benefits  low-and 
moderate-income  families  or  that  is 
located  in  low-and  moderate- income 
neighborhoods  I'nder  IRC  section  149. 
26  use.  149.  it  IS  unclear  whether  tax- 
exempt  bonds  financing  economic 
development  would  lose  their  tax- 
exempt  status  if  supported  by  a 
FHLBank  standby  LOC  The  Finance 
Board  currently  is  working  with 
Congress  to  resolve  this  issue 
legislatively.  In  the  meantime,  the 
Finance  Board  considers  this  issue  to  be 
a  matter  for  the  Internal  Revenue 
Service  to  determine  and,  therefore,  has 
not  specified  in  the  proposed  regulation 
the  types  of  tax-exempt  bonds  for  which 
a  FHLBank  standby  LCX~  may  be  issued 

The  Interim  Guidelines  provide  that 
FHLBank  LCX:  confirmations  may  not  be 
used  solely  to  support  a  member's  owm 
LOC  program  or  to  increase  a  member's 
profitability.  LOC  confirmations  serve 
essentially  the  same  purpose,  and  incur 
for  a  PTlLBank  the  same  contingent 
liability,  as  the  issuance  of  a  LOC.  A 
member's  access  to  a  FHLBank's  LOC 
confirmation  presumably  would  make  a 
member's  LOC  more  acceptable  to  a 
beneficiary  and  would  help  to  increase 
a  member's  profitability  Because  all  of 
the  products  and  services  offered  by  a 
FHLBank  to  its  members  are  designed  to 
assist  members  improve  their  liquidity . 
to  offer  additional  financing  options  to 
its  customers,  and  consequently 
increase  its  income,  the  current 
restnction  on  confirmations  appears  to 
conflict  with  these  goals.  Therefore,  this 
restriction  has  not  been  mcluded  in 
proposed  part  938 

Tne  Interim  Guidelines  limit  the  term 
of  a  FHLBank  standby  LOC  issued  on 
behalf  of  a  QTL  membt^r  to  5  years  for 
non-housing  finance  purposes  and  10 
years  for  housing  finance  purposes,  but 
impose  no  limit  for  issues  that  support 
a  member's  performance  in  interest  rate 
swap  transactions.  The  Intenm 


Guidelines  limit  the  term  of  a  FHLBank 
standby  LOC  issued  on  behalf  of  a  non- 
QTL  member  to  10  years  or  less  for 
housing  finance  In  contrast.  FHLBanks 
may  offer  advances  with  maturities  of 
any  length  consistent  with  the  safe  and 
sound  operation  of  the  FHLBank   See  12 
CFR  935. 6(a) 

Expanding  the  terms  for  LOCs  would 
benefit  low-income  housing  tax  credit 
transactions  that  often  require  a  15-yeai 
letter  of  credit.  In  addition,  a  longer 
term  would  permit  LOCs  to  be  u,sed 
with  industrial  development  and  other 
bonds  used  to  fund  local  economic 
development  that  typically  have  terms 
longer  than  10  years.  Because  standb'. 
LOCs  posses  no  more  credit  nsk  than  an 
advance,  there  appears  to  be  no  reason 
to  limit  the  maturity  of  a  LOC  as  long 
as  a  FHLBank  has  established  controls 
that  ensure  the  safe  and  sound  ojjeration 
of  the  FHLBank.  Therefore,  the 
proposed  regulation  imposes  no  term 
hmitations  on  FHLBank  standby  LOCs. 

Proposed  part  938  would  not  require 
that  outstanding  FHLBank  LOCs  be 
reflected  on  the  books  of  the  FHLBank 
as  contingent  liabilities,  as  is  required 
under  the  Interim  Guidebnes  because 
this  is  already  required  under  General 
Accepted  Accounting  Principles 
(GAAP),  which  the  FHLBanks  must 
follow.  Finally,  the  requirement  of  the 
Interim  Guidelines  that  FHLBanks  must 
submit  monthly  LOC  reports  has  not 
been  included  in  the  proposed 
regulation  because  this  is  already 
subsumed  within  the  current  general 
requirement  that  FHLBanks  report 
monthly  to  the  Finance  Board  on  all 
FHLBank  activities  See  12  CFR 
934.7(e). 

III.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
FHLBanks.  which  do  not  come  within 
the  meaning  of  "small  business,"  as 
defined  in  the  Regulator\'  Flexibility  Act 
(RFA).  See  5  U.S  C.  601(61  Therefore,  in 
accordance  with  section  605fb)  of  the 
RFA.  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  this  proposed  rule, 
if  promulgated  as  a  final  rule,  wil!  nor 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  12  CFR  Part  938 

Community  development.  Credit, 
Federal  home  loan  banks.  Housing, 
Mortgages. 

Accordingly,  the  Finance  Board 
hereby  proposes  to  amend  chapter  IX, 
title  12.  Code  of  Federal  Regulations,  to 
add  a  new  part  938  to  read  as  follows: 

PART  938— STANDBY  LETTERS  OF 
CREDIT 

Sec. 


938  1     Definitions 

938  2     Standby  leners  of  credit  on  behalf  of 

members 

938  3     Standby  letters  of  credit  on  behalf  of 

nonmember  mortgagees. 

936  4    ObligadoD  to  Bank  under  all  standby 

letters  of  credit 

938  b    Additional  provisioos  applying  to  all 

standby  letters  of  credit. 

Authority:  12  U.S.C  1422b.  1429, 1430, 

1430b    1431. 

§938.')     Definitions. 

As  used  in  this  part: 

Act  means  the  Federal  Home  Loan 
Bank  Ad,  as  amended  (12  U.S.C.  1421- 
49). 

Applicant  means  a  person  or  entity  at 
w  hos«»  request  or  for  whose  account  a 
standby  letter  of  credit  is  issued. 

Bank  means  a  Federal  Home  Loan  Bank 
established  under  the  authority  of  the 
Act. 

Beneficiary  means  a  person  or  entity 
who.  under  the  terms  of  a  standby  letter 
of  credit,  is  entitled  to  have  its 
complying  presentation  honored. 

Benefit.  An  economic  development 
project  is  deemed  to  benefit  foinilies 
with  incomes  at  or  below  a  targeted 
income  level  if; 

(1)  The  project  is  located  in  a 
neighborhood  in  which  more  than  50 
percent  of  the  famihes  have  incomes  at 
or  below  the  targeted  income  level; 

(2)  The  project  is  located  in  a  rural 
Champion  Community,  or  a  rural 
Empowerment  Zone  or  rural  Enterprise 
Community,  as  designated  by  the 
Secretary  of  Agriculture  (in  the  case  of 
projects  located  in  rural  areas); 

(3)  The  project  is  located  in  an  urban 
Champion  Community,  or  an  urban 
Empowerment  Zone  or  urban  Enterprise 
Community,  as  designated  by  the 
Secretary  of  HUD  (in  the  case  of  projects 
located  in  urban  areas); 

(4)  The  project  is  located  in  a 
federally  declared  disaster  area; 

(5)  The  project  involves  prof)erty 
eligible  for  a  federal  Brownfield  Tax 
Credit  authorized  by  26  U.S.C.  198; 

(6)  The  project  is  located  in  an  area 
impacted  by  a  federal  military  base 
closing  or  realignment; 

(7)  The  project  is  located  in  an  area 
identified  as  a  designated  community 
under  the  Community  Adjustment  and 
Investment  Program; 

(8)  The  annual  salaries  for  at  least  75 
percent  of  the  permanent  fuU-and  part- 
time  jobs,  computed  on  a  full-time 
equivalent  basis,  created  or  retained  by 
the  project,  other  than  construction  jobs, 
are  at  or  below  the  targeted  income 
level; 

(9)  The  project  qualifies  as  a  small 
business;  or 
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(10)  More  than  50  percent  of  the 
families  who  otherwise  benefit  from 
(other  than  through  employment)  or  are 
provided  services  by  the  project  have 
incomes  at  or  below  the  targeted  income 
level. 

Champion  Community  means  a 
community  which  developed  a  strategic 
plan*knd  applied  for  designation  by 
either  the  Secretary  of  Housing  and 
Urban  Development  or  the  Secretary  of 
Agriculture  as  an  Empowerment  Zone 
or  Enterprise  Community,  but  was 
designated  a  Champion  Community. 

Confirm  means  to  undertake,  at  the 
request  or  with  the  consent  of  the  issuer, 
to  honor  a  presentation  under  a  standby 
letter  of  credit  issued  by  a  member  or 
nonmember  mortgagee. 

Document  means  a  draft  or  other 
demand,  document  of  title,  investment 
security,  certificate,  invoice,  or  other 
record,  statement,  or  representation  of 
fact,  law,  right,  or  opinion  that  is 
presented  under  the  terms  of  a  standby 
letter  of  credit. 

Economic  development  projects 
means: 

(1)  Commercial,  manufacturing,  social 
service,  and  pubUc  facility  projects  and 
activities:  and 

(2)  The  construction  or  rehabilitation 
of  public  or  private  infrastructure,  such 
as  roads,  utilities,  and  sewers. 

Family  means  one  or  more  persons 
living  in  the  same  dwelling  unit. 

Finance  Board  means  the  agency 
established  by  the  Act  as  the  Federal 
Housing  Finance  Board. 

Issuer  means  a  person  or  entity  that 
issues  a  standby  letter  of  credit. 

Median  income  for  the  area  means 
one  or  more  of  the  following,  as 
determined  by  the  Bank: 

(1)  The  median  income  for  the  area, 
as  published  annually  by  the 
Department  of  Housing  and  Urban 
Development; 

(2)  Tne  applicable  median  family 
income,  as  determined  under  26  U.S.C. 
143(f)  (Mortgage  Revenue  Bonds)  and 
published  by  a  State  agency  or 
instrumentality; 

(3)  The  median  income  for  the  area, 
as  published  by  the  United  States 
Department  of  Agriculture;  or 

(4)  The  median  income  for  any 
definable  geographic  area,  as  pubUshed 
by  a  federal,  state,  or  local  government 
entity  for  purposes  of  that  entity's 
housing  programs,  and  approved  by  the 
Board  of  Directors  of  the  Finance  Board, 
at  the  request  of  a  Bank,  for  use  under 
the  Bank's  Community  Investment  Cash 
Advance  (CICA)  programs,  as  provided 
for  in  part  970  of  this  chapter. 

Member  means  an  institution  that  has 
been  approved  for  membership  in  a 
Bank  and  has  purchased  capital  stock  in 


the  Bank  in  accordance  with  §  §  933.20 
and  933.24  of  this  chapter. 
■  Metropolitan  statistical  area  means  a 
"metropolitan  statistical  area,"  as  that 
term  is  defined  by  the  U.S.  Bureau  of 
the  Census. 
Neighborhood  means: 

(1)  A  census  tract  or  block  numbering 
area; 

(2)  A  unit  of  general  local  government 
with  a  population  of  25.000  or  less; 

(3)  A  rural  county; 

(4)  A  trust  or  restricted  Indian  land. 
Native  Hawaiian  Home  Land,  or 
Alaskan  Native  Village;  or 

(5)  A  geographic  location  designated 
in  comprehensive  plans,  ordinance,  or 
other  local  documents  as  a 
neighborhood,  village,  or  similar 
geographic  designation  that  is  within 
the  boundary  of  but  does  not  encompass 
the  entire  area  of  a  unit  of  general  local 
government. 

Nonmember  mortgagee  means  an 
entity  certified  as  a  nonmember 
mortgagee  pursuant  to  §  935.22(b)  of  this 
chapter. 

Nonmember  SHFA  means  a 
nonmember  mortgagee  that  is  a  "state 
housing  finance  agency."  as  that  term  is 
defined  in  §  935.1  of  this  chapter,  and 
that  has  met  the  requirements  of 
S  935.22(d)  of  this  chapter. 

Presentation  means  delivery  of  a 
document  to  an  issuer,  or  an  entity  that 
has  undertaken  a  confirmation  at  the 
request  or  with  the  consent  of  the  issuer, 
for  the  giving  of  value  under  a  standby 
letter  of  credit. 

Residential  housing  finance  means: 

(1)  The  purchase  or  funding  of 
"residential  housing  finance  assets,"  as 
that  term  is  defined  in  §935.1  of  this 
chapter;  or 

(2)  Other  activities  that  support  the 
development  or  construction  of 
residential  housing. 

Rural  area  means: 

(1)  A  unit  of  general  local  government 
or  an  unincorporated  place  outside  a 
metropolitan  statistical  area  that  has  a 
population  of  less  than  30,000;  or 

(2)  A  trust  or  restricted  Indian  land. 
Native  Hawaiian  Home  Land,  or 
Alaskan  Native  Village. 

Small  business  means  a  "small 
business  concern."  as  that  term  is 
defined  by  section  3(a)  of  the  Small 
Business  Act  (15  U.S.C.  632(a))  and 
implemented  by  the  Small  Business 
Administration  at  13  CFR  part  121.  or 
any  successor  provisions. 

Standby  letter  of  credit  means  a 
definite  undertaking  by  an  issuer  on 
behalf  of  an  applicant  that  represents  an 
obligation  to  the  beneficiary,  pursuant 
to  a  complying  presentation,  to  repay 
money  borrowed  by,  advanced  to,  or  for 
the  account  of  the  applicant;  to  make 


payment  on  account  of  any 
indebtedness  undertaken  by  the 
applicant;  or  to  make  payment  on 
account  of  any  default  by  the  applicant 
in  the  performance  of  an  obligation.  The 
term  standby  letter  of  credit  does  not 
include  a  commercial  letter  of  credit,  or 
any  short-term  self-liquidating 
instrument  used  to  finance  the 
movement  of  goods. 

Targeted  income  level  means: 

(1)  For  projects  or  activities  that 
benefit  primarily  individuals  or  families 
residing  in  an  urban  area,  100  percent 
of  the  median  income  for  the  area; 

(2)  For  projects  or  activities  that 
benefit  primarily  individuals  or  families 
residing  in  a  rural  area,  115  percent  of 
the  median  income  for  the  area;  or 

(3)  An  income  level  that  is  based  on 
a  percentage  of  median  income 
established  by  the  Bank  to  address 
unmet  community  investment  credit 
needs. 

Urban  area  means  a  unit  of  general 
local  govenunent  or  an  unincorporated 
place  that  is: 

(1)  Within  a  metropolitan  statistical 
area;  or 

(2)  Outside  a  metropolitan  statistical 
area  and  has  a  population  nf  morp  than 
30.000 

§  93a  2     Standby  leners  ot  credit  on  behalf 
of  members. 

lb)  Authority  and  purposes.  Each 
Bank  is  authorized  to  issue  or  confirm 
on  behalf  of  members  standby  letters  of 
credit  that  comply  with  the 
requirements  of  this  part,  for  any  of  the 
following  purposes: 

(1)  To  assist  members  in  facilitating 
residential  housing  finance; 

(2)  To  assist  members  in  facilitating 
the  financing  of  economic  development 
projects  that  benefit  families  with 
incomes  at  or  below  a  targeted  income 
level; 

(3)  To  assist  members  with  asset/ 
liability  management;  or 

(4)  To  provide  members  with  liquidity 
or  other  funding. 

(b)  Fully  secured.  A  Bank,  at  the  time 
it  issues  or  confirms  a  standby  letter  of 
credit  on  behalf  of  a  member,  shall 
obtain  and  maintain  a  security  interest 
in  collateral  that  is  sufficient  to  secure 
fully  the  member's  unconditional 
obligation  described  §  938.4(a)(2),  and 
that  complies  with  the  requirements  set 
forth  in  paragraph  (c)  of  this  section. 

(c)  Eligible  collateral.  (1)  Any  standby 
letter  of  credit  issued  on  behalf  of  a 
member  may  be  secured  by  collateral 
that  is  eligible  to  secure  advances  under 
§  935.9(a)  of  this  chapter.  In  making  the 
calculation  required  under 
§935.9(a)(4)(iii)  of  this  chapter,  only 
standby  letters  of  credit  issued  for  the 
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purposes  described  in  paragraphs  (a)(3) 
or  (a)(4)  of  this  section  shall  be  counted 
as  "outstanding  advances." 

(2)  A  standby  letter  of  credit  issued  on 
behalf  of  a  member  for  a  purpose 
described  in  paragraphs  (a)(1)  or  {a)(2) 
of  this  section  may,  in  addition  to  the 
collateral  described  in  paragraph  (c)(1) 
of  this  section,  be  secured  by: 

(ij  Secured  or  federally-guaranteed 
loans  to  small  businesses  or  securities 
representing  interests  in  such  loans,  or 

(ii)  Obhgations  of  state  or  local 
government  units  or  agencies,  rated  as 
investment  grade  by  a  nationally- 
recognized  rating  agency. 

§938.3  Standby  letters  of  credit  on  behatf 
of  nonmembAf  mortgagees. 

(a!  Nonmember  mortgagees.  Each 
Bank  is  authorized  to  issue  or  confirm 
on  behalf  of  nonmember  mortgagees 
standby  letters  of  credit  that  are  fully 
secured  by  collateral  described  in 
^§935  24(b)(l)(i)  or  (ii)  of  this  chapter, 
and  that  otherwise  comply  with  the 
requirements  of  this  part,  for  anv  of  the 
following  purposes: 

(1)  to  assist  nonmember  mortgagees  in 
facilitating  residential  housing  finance. 

(2)  To  assist  nonmember  mortgagees 
in  facihtating  the  financing  of  economic 
development  projects  that  benefit 
families  with  incomes  at  or  below  a 
targeted  income  level. 

(3)  To  assist  nonmember  mortgagees 
With  asset/ hability  management,  or 

(4)  To  provide  nonmember 
mortgagees  with  liquidity  or  other 
funding 

(b)  Nonmember  SHFAa  Each  Bank  is 
authonzed  to  issue  or  confirm  on  behalf 
of  nonmember  SHFAs  standby  letters  of 
credit  that  are  fully  secured  bv  collateral 
descnbed  in  5,§  935.24{b)(2)(i)(A).  (B)  or 
(C)  of  this  chapter,  and  that  otherwise 
comply  with  the  requirements  of  this 
part,  for  the  purpose  of  facilitating 
residential  or  commercial  mortgage 
lending  that  benefits  individuals  or 


families  meeting  the  income 
requirements  m  section  142(d)  or  143(f) 
of  the  Internal  Revenue  Code  (26  U.S.C. 
142(fl)  or  143(0). 

§938.4    Obligation  to  Bank  under  all 
standby  letters  of  credit 

(a)  Obligation  to  reimburse  A  Bank 
may  issue  or  confirm  a  standby  letter  of 
credit  only  on  behalf  of  a  member  or 
nonmember  mortgagee  that  has 

(1)  Established  with  the  Bank  a  casn 
account  pursuant  to  §§  934  5, 
935.24(b)(2)(i){B]  or  935.24(d)  of  this 
chapter;  and 

(2)  Assumed  an  imconditional 
obligation  to  reimburse  the  Bank  for 
value  given  by  the  Bank  to  the 
beneficiary  under  the  tenns  of  Ihe 
.standby  letter  of  credit  by  depositing 
immediately  available  funds  into  the 
account  described  in  paragraph  (a)(1)  of 
this  section  not  later  than  the  date  of  the 
Bank's  payment  of  funds  to  the 
beneficiary 

(bj  Prompt  action  to  recover  funds  If 
a  member  or  nonmember  mortgagee  fails 
to  fulfill  the  obligation  described  in 
paragraph  (a)(2)  of  this  section,  the  Bank 
shall  take  action  promptly  to  recover  the 
funds  that  such  member  or  nonmember 
mortgagee  is  obligated  to  repay. 

(c)  Obligation  financed  by  advance. 
Notwithstanding  the  obligations  and 
duties  of  the  Bank  and  its  member  or 
nonmember  mortgagee  under 
paragraphs  (a)  and  (b)  of  this  section, 
the  Bank  may,  at  its  discretion,  permit 
such  memt>er  or  nonmember  mortgagee 
to  finance  repayment  of  the  obligation 
descnbed  m  paragraph  (a)(2)  of  this 
section  by  receiving  an  advance  that 
complies  with  sections  10  or  10b  of  the 
.^ct  and  part  935  of  this  chapter. 

§  938.5    Additional  provisions  applying  to 
all  standby  letters  of  credit 

(a)  Wntten  policv:  other  requirements. 
Each  standbv  letter  of  creoit  issued  or 
confirmed  bv  a  Bank,  shah: 


(1)  Be  issued  or  confinned  only  in 
compliance  with  a  written  policy, 
developed  and  implemented  by  the 
Bank  to  govern  its  standby  letter  of 
credit  programs,  that: 

(i)  Is  consistent  with  the  provisions  of 
the  Act  and  this  part; 

(ii)  Sets  forth  credit  underwriting 
criteria,  consistent  with  the  provisions 
of  §  935.5  of  this  chapter,  to  be  appfied 
in  evaluating  applications  for  standby 
letters  of  crKlit  and  renewals  thereof; 
and 

(iii)  Sets  forth  criteria  regarding  the 
pricing  of  standby  letters  of  credit, 
including  any  special  pricing  provisions 
for  letters  of  credit  that  facilitate  the 
financing  of  economic  development 
projects  that  benefit  families  with 
incomes  at  or  below  a  targeted  income 
level; 

(2)  Contain  a  specific  expiration  date, 
or  be  for  a  sp>ecific  term;  and 

(3)  Require  approval  in  advance  by 
the  Bank  of  any  transfer  of  the  standby 
letter  of  credit  from  the  onginal 
beneficiary  to  another  person  or  entity. 

(b)  Additional  collateral  provisions. 
( 1 )  A  Bank  may  take  such  steps  as  it 
deems  necessary  to  protect  its  secured 
position  on  standby  letters  of  credit, 
including  requiring  additional 
collateral,  whether  or  not  such 
additional  collateral  conforms  to  the 
requirements  of  §§938.2  or  938.3. 

(2)  Collateral  pledged  by  a  member  or 
nonmember  mortgagee  to  secure  a  letter 
of  credit  issued  or  confirmed  on  its 
behalf  by  a  Bank  ^all  be  subject  to  the 
provisions  of  §§  935.9(b),  935, 9(e), 
935.11  and  935.12  of  this  chapter. 

Dated:  April  22,  1998. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrisoa, 
Chairman. 

[FR  Doc  98-11948  Filed  5-7-98;  8:45  am) 
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NATIONAL  SECURITY  COUNCIL 

32  CFR  P|r!  2101 

Freedom  of  Information  Act  Rpquest*; 
for  Classified  Documents— 

P';i-,.essinq    TtH'S    Rf^por'^    Appi>>,,Jt)i<' 

A  j,tNCV:  National  Security  Council. 
ACTION:  Removal  of  Rnal  rule. 

summary:  This  action  removes  the 
National  Security  Council  regulations 
for  processing  FOIA  requests  for 
classified  documents.  The  National 
Security  Council  is  an  entity  within  the 
Executive  Office  of  the  President  that 


exists  solely  to  advise  and  assist  the 
President  in  the  discharge  of  his 
constitutionally  based  responsibilities 
over  the  national  security  affairs  of  the 
United  States,  and  thus  NSC  records  are 
not  subject  to  disclosure  under  the 
Freedom  of  Information  Act.  This  action 
is  consistent  with  the  holding  of  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  in  Armstrong,  et  al.  v. 
Executive  Office  of  the  President,  et  al., 
90  F.3d  553  (1996).  cert,  denied.  117  S. 
Ct.  1842  (1997).  Requesters  may 
continue  to  seek  access  to  NSC 
docixments  by  writing  to  the  National 
Security  Council,  Access  Management 
SUff,  Washington,  DC  20504. 


EFFECTIVE  DATE-  lunf  H    1998. 

FOR  FURTHER  INFORMATION  CONTACT;  Rod 

N.  ^ ',.!)» TS.    J.i^  ■  4  'l^^-':-^  JO  1 

SUPPLEMENTARY  INFORMATION: 

List  of  Sublets  in  32  CFR  Part  2101 

\-  :>•»■.•:  ^;i;  ,  .f  irifiirniatmn 

PART  2101— [REMOVED] 

Accorduigiy,  by  ihe  au!{ujn!\  ci  44 
use.  2201  and  50  U.S  C  4U2   J2  CFK 
part  2101  is  removed. 

Glyn  T.  Davlw, 

Executive  Secretary. 

|FR  Doc.  9d-12344  Filed  S-7-98;  8:45  am) 
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NATIONAL  SECURITY  COUNCIL 

Procedures  for  Obtaining  Access  to 
National  Security  Council  (NSC) 
Records 

AGENCY:  National  Secunty  Council 
ACnON:  Notice  of  NSC  Issuance  of 
Access  Procedures 

summary:  The  NSC  is  today  publishing 
a  Removal  of  Final  Rule  in  the  Federal 
Register  that  removes  the  NSC 
regulations  for  processing  Freedom  of 
Information  Act  (FOIA)  requests  for 
NSC  records.  Although  NSC  records  are 
no  longer  subject  to  disclosure  under 
the  FOIA.  a  Presidential  Memorandum 
of  March  24,  1994,  directed  the  NSC  to 
establish  procedures  for  continued 
public  access  to  appropriate  NSC 
records. 

DATES:  These  procedures  take  effect  on 
May  8,  1998 

FOB  FURTHER  INFORMADON  CONTACT:  Rod 
Soubers,  202-456-9201 

Public  Access  to  National  Security 
Council  Records 

Introduction 

Sec   1  1     Background 

As  an  organization  in  the  Executive 
Office  of  the  President  that  advises  and 
assists  the  President,  the  National 
Secunty  Council  (NSC)  is  not  subject  to 
the  Freedom  of  Information  Act  (FOIA) 
However,  the  NSC  accepts  and 
processes  requests  from  the  public  and 
releases  information  as  appropriate  on  a 
discretionarv  basis 

5>ec:    12     Purpose 

These  procedures  set  forth  an  orderly 
process  for  public  access  to  important 
national  security  information,  consistent 
with  protecting  national  security, 
ensuring  the  rights  of  individuals,  and 
promoting  open  and  effective 
government 

Requests  From  the  Public  for  Records 

Sec  2.1     Access  Policy 

a  The  NSC  will  review  for  release  fll 
certain  records  of  the  current 
administration:  namely,  those  internal 
records  created  by  and  transmitted 
exclusively  among  NSC  staff  members 
as  well  as  all  communications  sent  or 
received  from  outside  the  Executive 
Office  of  the  President;  and  (2)  records 
remaining  in  NSC  custody  from  past 
Presidential  administrations 

b.  Because  of  the  NSC's  statutory  role 
in  advising  and  assisting  the  President 
with  respect  to  national  security  issues, 
many  of  the  records  maintained  by  the 
NSC  are  extremely  sensitive;  most  are 
classified  under  Executive  Order  12958 


or  predecessor  orders.  Consequently,  a 
main  emphasis  of  the  NSC  staff  in 
reviewing  records  for  release  to  the 
public  is  assuring  that  sensitive  nationa. 
security  information  remains  protected 
as  records  are  released.  In  releasing 
documents,  the  NSC  will  follow 
generally  accepted  access  principles. 
such  as  those  articulated  in  FOIA  case 
law. 

c  Records  of  the  current 
administration  are  not  subiecl  to  the 
mandatory'  review  provisions  of 
Executive  Order  12958.  However,  all 
requests  for  classified  records  not 
otherwise  restricted  will  be  proc-essec  .r. 
a  manner  consistent  with  the  mandator, 
review  provisions  of  Executive  Order 
12958,  or  its  successor. 

d  A  record,  or  portion  thereof  r.ias  U- 
exempted  from  release  onh  if  it 
contains  information  withm  one  or 
more  of  the  following  categories 

1  Information  that  is  specificallv 
authonzed  under  critena  established  D\ 
an  Executive  Order  to  be  kept  secret  m 
the  interest  of  national  defense  or 
foreign  policy  and  is  in  fact  properh 
classified  pursuant  to  such  Executive 
Order 

2  Information  relating  to 
appointments  to  Federal  office  or 
entirelv  to  the  internal  pracrtices  nf  ihe 
NSC,  including  formats  maintained  in 
confidence  to  authenticate  mtemai 
issuances. 

3  Information  that  is  specificaii\ 
exempted  from  disclosure  by  statute 

4  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential 

5  Communications  requesting  or 
submitting  advice,  or  any  other 
privileged  communications,  between 
presidential  advisers,  including  NSC 
staff,  or  between  NSC  staff  and  other 
government  officials. 

6  Personnel  files  and  similar 
information  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

7  Information  compiled  for  law 
enforcement  purposes 

Sec.  2  2     Submitting  Requests  for 
Records 

.Ml  requests  from  the  public  for 
records  should  be  addressed  to 
Director,  Access  Management   .Natiorja! 
Security  Council,  Washington.  D  C 
20504.  Requests  for  records  must  be 
sufficiently  specific  to  enable  the  .\'S( 
staff  to  locate  the  record  with  a 
reasonable  amount  of  effort.  When  a 
request  does  not  reasonably  and 
specifically  describe  the  record  sought, 
the  NSC  staff  will  notify  the  requester 
that  no  further  action  will  be  taken  unt:i 


additional  information  is  provided,  or 
the  scope  of  the  request  is  narrowed. 

Sec.  2.3     Processing  Requests  for 

Records 

a  The  NSi   staff  will  process  and 
answer  all  requests,  including 
conducting  searches  for  responsive 
records,  providing  copies  of  all 
releasable  records,  providing  a  negative 
reply  if  no  responsive  records  are 
located,  and  providing  a  reason  for 
withholding  of  any  record  or  portion 
thereof. 

b  Public  requests  to  the  NSC  are 
generalh  handled  on  8  "first-in/first- 
i',;!     t)asis   The  .".i  i;ess  ,M<-.r.agement 
Staff  w,:.  ::.a:.'-.ia.:,  a  >:.jeae  of  i^uests 
anc  w.w  sf-rv  u  e  eat.:,  -nouest  in  turn.  In 
the  interest  of  economy  and  efficiency 
Ihe  staff  may  estabUsh  separate  queues 
for  requests  of  different  degrees  of 
difficulty 

c  There  are  three  routine  procedural 
exceptions  to  this  "first-in/first-out" 
policv  ( 1 1  when  it  is  readily  apparent 
that  requested  documents  have  been 
previously  declassified  and  released,  the 
request  is  answered  without  regard  to  its 
position  in  the  queue;  (2)  when  a  new 
document  request  is  identical  to  or 
involves  part  of  a  previous  but  still 
pending  document  request  (i.e..  no 
additional  research  is  required),  the  new 
request  is  processed  along  with  the 
pending  request;  and  (3)  when  the 
processing  of  a  particular  request 
requires  coordination  with  agencies  of 
subiect  matter  interest   s  response 
cannot  be  provided  ti.  e  rt^j.i ester  until 
the  coordination  ;•-  ;    -n:;  .fe 

d.  Exceptions  ti  tre    ^'s:.n/ first -out" 
policy  may  also  t)e  riiHde  in  order  to 
hasten  response  to  (Ij  requests  that  may 
affect  the  personal  safety  of  an 
individual  or  (2)  requests  that  are  of 
broad  end  pressing  public  interest. 

e   In  order  to  assure  equitable  access 
to  records  b\  all  members  of  the 
requesting  public,  initial  production  of 
documents  m  response  to  any  single 
request,  at  the  discretion  of  the  Access 
Management  staff,  may  be  limited  to 
what  can  reasonably  be  retrieved 
without  burdensome  effort.  After  the 
initial  production  of  documents  the 
request  will  be  placed  at  the  end  of  the 
queue  to  await  further  action  in  turn 
after  other  waitint:  .'-equesters  have  been 
sen'ed 

f  After  ai:\  materiai>  .-esponsive  to  a 
particular  puhiiic  rpq.jes'  are  collected, 
the\  are  .Tviewec  fur  declassification 
and  release  In  reviewing  documents  for 
declassification,  ine  .Access 
Management  staff  often  seeks  the  subject 
matter  expertise  of  ir.teres'ec  PedOTal 
agencies  This  expert.ise  li  oLiia.Jied 
through  the  referral  of  copies  of 
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responsive  documents  to  appropriate 
agencies  for  review  and 
recommendation  or  through 
consultation. 

g.  Copies  of  responsive  docximents 
that  were  originated  by  a  Federal  agency 
but  located  among  NSC  files  may  be 
referred  to  the  originating  agency  for  a 
release  determination  and  direct 
response  by  the  agency  to  the  requester. 

h.  In  light  of  the  NSC's  ofBcial 
recordkeeping  practices,  records 
normally  will  be  made  available  in 
paper  form.  Exceptions  to  this  policy 
will  be  made  where  electronic  versions 
of  records  exist  in  an  accessible  form, 
and  it  is  feasible  for  the  NSC  to  provide 
public  access  to  records  in  that  form. 


Sec.  2.4     Requests  for  Reconsideration 

a.  Requests  for  rpconsideration  of 
decisions  not  to  n      <  •   -->,    •  sted 
docuiments,  or  portiuns  tiit-ieuf,  should 
be  addressed  to  the  Executive  Secretary, 
National  Security  Council.  Washington. 
D.C.  20504.  w.'h:r  s:r«v  '<^ni  Havs  from 
the  date  the  n  .  ..  .:       •  ■  >    ,  '"^  ^  rtten 
notification  of  liie  denial.  Thi.s    ;  :  •  > 
process  does  not  include 
reconsideration  of  notifications    :,  i*  r 
responsive  documents   s.^rt-     «,i'f.:    :    i 
search  of  NSC  files 

b.  Requests  for  reconsideration  wii,  > 
placed  in  a  se[>arate  q  ..    •         ♦    i-  u->: 
on  in  turn.  The  Access  M  .   ,i^»R,.'ui 
staff  will  process  such   •«.  .«'s'-  < 
expeditiously  as  possible. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«011-81 

DoHnition  of  a  Public  Water  System  In 
SDWA  Section  1401(4)  as  Amended  by 
the  1996  SDWA  Amendments 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice,  request  for  comments. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  seeking 
comments  on  the  draft  guidance 
"Definition  of  a  Public  Water  System  in 
SDWA  Section  1401(4)  as  Amended  by 
the  1996  SDWA  Amendments."  The 
draft  guidance  is  published  as  an 
Appendix  to  this  notice. 
DATES:  Comments  must  be  submitted  on 
or  before  June  22.  1998. 
ADDRESSES:  Comments  should  be 
addressed  to  Jon  Merkle.  DrinJting  Water 
Office— (WTR-6).  EPA  Region  9.  75 
Hawthorne  Street.  San  Francisco. 
CaUfomia.  94105.  Comments  may  also 
be  submitted  by  E-mail  to 
merkle.ionOepamail.epa.gov. 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
must  enclose  a  self-addressed,  stamped 
envelope 

FOR  FURTHER  INF0RMAT10H  CONTACT:  The 
Safe  Drinking  Water  Hotline,  toll  free 
(800)  42&-4791.  or  Jon  Merkle. 
telephone  (415)  744-1B44 
SUPPtEMENTARY  INFORMATION: 

Purpose  of  this  Notice 

This  notice  publishes  draft  guidance 
which  is  intended  to  interpret  the 
broadened  definition  of  what  type  of 
water  suppliers  will  be  defined  as  a 
"public  water  system"  in  light  of 
revisions  to  this  terra  by  the  1996 
amendments  to  the  SDWA.  Before  the 
1996  amendments,  the  SDWA  defined  a 
"public  water  system"  as  a  system  that 
provided  piped  water  for  human 
consumption  to  the  public  and  had  at 
least  fifteen  service  connections  or 
regularly  served  at  least  twenty-five 
individuals.  The  1996  amendments 
expanded  the  definition  of  "public 
water  system"  to  include  systems 
providing  water  for  human 
consumption  that  deliver  this  water  by 
"constructed  conveyances."  such  as 
irrigation  canals. 

The  definition  of  a  "public  water 
system"  is  central  to  delineating  the 
scope  of  many  SDWA  requirements  and 
this  notice  is  designed  to  solicit  public 
comment  on  the  sf)ecific  provisions  in 
the  new  definition  and  its  suggested 
implementation. 


Specific  Issue  for  Commenters  to 
Consider 

The  Agency  is  particularly  interested 
in  comments  on  the  implementation  of 
the  provision  regarding  certain  piped 
irrigation  districts  (Section  III  of  this 
document)  in  new  section  1401{4)(B)(ii) 
of  the  SDWA.  The  statute  provides  that 
a  piped  irrigation  district  in  existence 
prior  to  May  18.  1994.  which  provides 
primarily  agricultural  service  with  only 
incidental  residential  or  similar  use 
shall  not  be  considered  a  public  water 
system  (PWS)  if  it  or  its  users  comply 
with  the  alternative  water  or  treatment 
exclusions  for  constructed  conveyance 
suppliers  in  section  1401(4)(B)(i)(II)  or 
(111). 

The  statutory  language  is  ambiguous 
as  tp  whether  all  connections  to  the 
system  used  for  human  consumption 
must  comply  with  this  provision,  or 
whether  only  as  many  connections  for 
human  consumption  must  comply  so  as 
to  reduce  the  remaining  number  of 
connections  to  fewer  than  fifteen. 

The  draft  guidance  would  require  all 
connections  to  the  irrigation  district  that 
use  the  district's  water  for  human 
consumption  to  comply  with  the 
alternative  water  or  treatment 
exclusions.  More  of  the  States  on  the 
workgroup  that  commented  on  this 
question  preferred  the  approach  taken 
in  this  draft  guidance  over  the  approach 
discussed  below  as  an  alternative. 

EPA's  interpretation  of  this  provision 
is  based  on  the  realities  that  these  piped 
districts  were  already  considered  PWSs 
under  the  pre-1996  definition,  that  the 
only  change  in  the  status  of  these  piped 
irrigation  districts  in  the  1996  SDWA 
Amendments  was  to  provide  them  an 
opf)ortunity  to  use  these  exclusions  to 
remove  themselves  from  PWS  status, 
that  this  opportunity  is  not  available  to 
any  other  types  of  piped  water  systems, 
and  that  compliance  with  these 
exclusions  is  much  simpler  and  less 
costly  than  the  compliance  required  of 
PWSs  with  the  entire  SDWA  (which  can 
be  avoided  by  appropriate  use  of  the 
exclusions).  Under  these  circimastances. 
EPA  believes  that  the  approach  taken  in 
the  draft  guidance  is  equitable  and 
appropriate  and  protective  of  public 
health. 

The  approach  taken  in  the  draft 
guidance  is  supported  by  Report  104- 
169  of  the  Senate  Environment  and 
Public  Works  Committee  on  S  1316, 
which  states  that  "lt]hese  piped 
(irrigation)  systems  are  not  to  be 
considered  public  water  systems  if  all  of 
the  cormections  to  the  system  comply 
with  the  requirements  applicable  under 
one  or  the  other  of  the  exclusions  for 
alternative  water  or  point-of-entry 


treatment."  (p.  89.  emphasis  added). 
The  irrigation  district  provision  enacted 
in  the  SDWA  Amendments  is  identical 
to  the  one  first  adopted  in  S   1316  by  the 
Senate  Committee. 

Finally,  this  approach  provides  an 
incentive  to  piped  irrigation  districts  to 
give  equal  protection  to  all  their 
connections  for  human  consumption. 
This  would  prevent  situations  from 
arising  where  some  users  could  receive 
untreated  water  while  users  at  the 
excluded  connections  receive  water  that 
meets  the  requirements  of  the  exclusion, 
i.e.  it  meets  the  equivalent  level  of 
protection  provided  by  the  applicable 
national  primarv  drinking  water 
regulations  (NPDWRs)  EPA  believes 
that  the  support  of  the  majority  of  the 
workgroup  States  that  expressed  an 
opinion  on  this  point  indicates  that  they 
intend  to  apply  it  in  a  way  that  would 
avoid  unfairness  to  imgation  districts 
which  seek  in  good  faith  to  comply  with 
the  exclusions,  but  are  prevented  from 
applying  them  to  all  connections 
because  a  few  users  refuse  to  allow  the 
use  of  the  exclusions  for  their  water 
supply 

EPA  and  the  workgroup  considered 
an  alternative  approach,  which  would 
allow  qualifying  imgation  districts  to 
use  the  same  method  of  counting  or 
excluding  connections  as  suppliers  of 
water  through  constructed  conveyances. 
Specifically,  they  could  remove 
themselves  from  PWS  status  by 
reducing  the  number  of  counted 
connections  to  fewer  than  15  This 
alternative  approach  would  prevent  any 
possibility  of  unfairness  to  imgation 
districts  that  seek  in  good  faith  to 
comply  with  the  exclusions  but  find 
that  a  few  users  refuse  to  allow  the 
system  to  take  the  actions  necessary  to 
qualify  for  the  exclusions  for  their  water 
supply. 

if  after  receiving  comments  on  these 
two  approaches,  EP.\  decides  to  revise 
the  guidance  to  take  the  alternative 
approach,  then  questions  and  answers  8 
and  9  in  the  Questions  and  Answers 
section  of  the  guidance  would  be 
modified  or  deleted  to  reflect  this 
decision. 

Dated:  May  5,  1998. 
Robert  Perciasepe. 

Assistant  Adrrumstr-itor  for  Water. 
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Introduction 

This  document  provides  guidance  to 
the  primacy  agencies  '  and  the  U.S. 
Environmental  Protection  Agencv's 
(EPA's)  regional  offices  in  their 
implementation  of  the  Safe  Drinking 
Water  Act's  (SDWA)  1996  amendments 
to  the  definition  of  a  public  water 
system  (section  1401(4)). 

This  document  incorporates  and 
replaces  the  preliminary  guidance  on 
this  topic  issued  December  6,  1996,  by 
Assistant  Administrator  for  Water 
Robert  Perciasepe  entitled  "Safe 
Drinking  Water  Act  Amendment  to 
Public  Water  System  Definition."  It  is  a 
collaborative  effort  between  the  Office 
of  Water  and  the  Office  of  Enforcement 
and  Compliance  Assurance  (OECA). 
OECA  has  concurred  with  the  contents 
of  this  document  and  v«ll  incorporate 
and  implement  it  through  their 
enforcement  and  compliance  assurance 
directives  and  operating  protocols. 

Background 

Tlie  term  public  water  system  (PWS) 
is  central  to  delineating  the  scope  of 
many  SDWA  requirements.  Prior  to  the 
1996  SDWA  amendments.  Section  1401 
of  the  SDWA  defined  a  public  water 
system  as  "a  system  for  the  provision  to 
the  public  of  piped  water  for  human 
consumption  if  such  system  has  at  least 
fifteen  service  connections  or  regularly 
serves  at  least  twenty-five  individuals" 
In  Imperial  Irrigation  District  v.  United 
States  Environmental  Protection 
Agency,  4  F.3d  774  (9th  Cir.  1993),  the 
court  ruled  that  the  SDWA  provisions 
governing  PWSs  did  not  apply  to  an 
irrigation  district  supplying  residences, 
schools  and  businesses  with  untreated 
water  through  open  canals.  In  response, 
Congress  changed  the  definition  of 
public  water  system  to  regulate  under 
SDWA  "water  (provided)  for  human 
consumption  through  pipes  or  other 


'  Primacy  agency  refers  to  either  the  EP.A  or  the 
Stale  or  the  Tribe  in  cases  where  the  State  or  Tribe 
exercises  primary  enforcement  responsibility  for  the 
public  water  systems. 


constructed  conveyances."  This  change 
reflected  Congress'  imderstanding  that 
the  human  consumption  of  sucii 
untreated  canal  water  could  constitute  a 
significant  risk  to  public  health,  and 
that  appropriate  measures  were 
warranted  to  provide  consumers  of  this 
water  with  a  level  of  health  protection 
equivalent  to  that  from  drinking  water 
standards.  At  the  same  time,  Congress 
provided  several  means  by  which 
certain  water  suppliers  could  be 
excluded  from  this  definition,  and 
provided  that  systems  newly  sub)ect  to 
SDWA  regulation  under  this  amended 
definition  would  not  be  regulated  until 
Augusts,  1998. 

The  amended  section  1401(4)  does 
several  things.  First,  effective  August  6 
1998,  section  1401(4)(A)  expands  the 
definition  of  a  PWS  to  include  suppliers 
of  water  for  human  consumption  that 
deliver  their  water  through  canals  and 
other  constructed  conveyances  Second. 
section  1401(4)(B)(i)  supplies  methods 
by  which  cormections  to  these  newly 
defined  PWSs  will  not  be  considered 
"connections  '  if  the  systems  or  users  at 
these  cormections  have  taken  specific 
actions  to  ensure  protection  of  public 
health.  If,  after  the  systems  or  users  have 
taken  these  specific  actions  to  ensure 
protection  of  pubhc  health  and  the 
systems  no  longer  serve  at  least  15 
service  cormections  or  25  individuals. 
the  systems  will  not  be  considered  to  be 
PWSs  Third,  section  1401(4)(B)(ii;  aLso 
allows  certain  piped  imgation  districts 
to  no  longer  be  considered  public  water 
systems  if  the  districts  or  their  users 
take  specific  actions  to  ensure  public 
health. 

As  promised  in  the  December  6.  1996 
guidance,  EPA  convened  an  EPA-State 
work  group  to  develop  more  detail  on 
the  interpretation  and  appiication  of 
this  new  definition.  State  members  of 
this  work  group  included  drinking 
water  program  representatives  for 
Arizona,  Cahfomia,  Georgia,  Idaho, 
Texas  and  Washington.  The  work  group 
consulted  with  thirteen  individual 
irrigation  water  suppliers  and  irrigation 
trade  associations  wnthin  these  Slates 
The  workgroup  also  consulted  with  six 
organizations  involved  with 
community-based  minority  health  and 
welfare  issues  and  interviewed  three 
persons  who  use  canal  water  for  human 
consumption. 

Application  of  Section  1401(4) 

I.  Systems  Newly  Defined  as  Public 
Water  Systems 

A.  Statutory  Language 

As  described  above,  effective  August 
6.  1998,  Section  1401(4)(A)  of  the 


SDVV.^  "  expands  the  definition  of  a 

PW.S  to  read  as  follows: 

The  terrr.  public  wvter  system  means  a 
systerr  for  the  provision  to  the  public  of 
water  for  human  consumption  through  pipes 
or  other  constructed  conveyances,  if  such 
system  has  at  ieasi  fifteen  service 
connections  or  regularly  serves  at  least 
twenty-five  individuals  Such  term  includes 

(i)  any  collection,  treatment,  storage  and 
distribution  facilities  ui^der  control  of  the 
operator  of  such  system  and  used  primarily 
in  connection  with  such  system  and 

(uj  any  collection  or  pretreatment  storage 
facilities  not  under  such  control  which  are 
u.sed  pnmarily  in  connection  with  such 
system 

This  revised  definition  broadens  the 
means  for  delivering  water  that  will 
qualify  a  water  supplier-'  as  being  a 
public  water  system  from  pipes  to 
■pipes  or  other  constructed 
conveyances   '  Thus,  as  of  August  6. 
1 998  in  accordance  with  this  provision 
and  EPA's  regulations,  water  systems 
provnding  water  for  human 
consumption  through  constructed 
conveyances  to  at  least  fifteen  service 
connections  or  an  average  of  twenty-five 
individuals  daily  at  least  60  days  jjer 
year  will  be  defined  as  public  water 
systems  subject  to  SDWA  regulation. 
See  40  CFR  141.2.  EPA  has  interpreted 
the  term  human  consumption  to  include 
drinking,  bathing,  showering,  cooking, 
dishwashing,  and  maintaining  oral 
hygiene,  and  this  interpretation  has 
been  upheld  by  the  courts.  See  United 
States  V  .Vfjdwov  Heights  County  Water 
District.  695  F.  Supp.  1072,  1074  (E.D. 
Cal  1968)  {•'S4Jdway  Heights"). 

In  order  to  obtain  or  maintain 
primacy.  States  must  adopt  this  new 
definition  of  public  water  system  or  a 
more  stringent  definition  and  submit 
this  portion  of  their  State  primacy 
programs  for  approval  to  EPA  in 
accordance  with  Section  1413  of  the 
SDWA  and  40  CFR  Part  142. 

B  Interpretation  of  "Constructed 
Conveyance" 

As  of  August  6,  1998,  systems  that 
deliver  water  for  human  consumption 
through  constructed  conveyances  other 
than  pipes  to  the  requisite  number  of 
connections  and/or  individuals  will  be 
defined  as  PWSs  subject  to  SDWA 
regulation.  The  term  constructed 
conveyance  is  not  limited  by  the  SDWA 
as  to  the  size  of  the  conveyance  or  the 


'  All  references  in  this  Guidance  to  taction  1401 
refer  to  section  1401  of  the  SDWA. 

'  Ai  u««<l  in  this  Guidance,  and  as  indicatw)  in 
taction  1401  (4  )(C),  the  term  wxjter  supplier  bromd]y 
refen  to  toy  water  provider  that  may  be  subject  to 
regulatioD  as  a  public  water  tyttam  under  the 
SDWA.  This  term  should  not  be  conhited  with 
supplier  of  water,  which  is  defined  io  the  SDWA 
at  "any  person  who  owns  or  operates  a  public  water 
•ystein".  See  SDWA  Sertion  1401(7) 
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character  of  the  dehvery  system.  The 
term  refers  broadly  to  any  manmade 
conduit  such  as  ditches,  culverts, 
waterways,  flumes,  mine  drains  or 
canals.  The  term  constructed 
conveyance  does  not  include  water  that 
is  delivered  by  bottle,  other  package 
unit,  vending  machine  or  cooler,  nor 
does  it  include  water  that  is  trucked  or 
delivered  by  a  similar  vehicle.* 

Water  bodies  or  waterways  that  occur 
naturally  but  which  are  altered  by 
humans  may.  in  some  cases,  be 
constructed  conveyances.  Whether  a 
particular  water  body  or  waterway  is  a 
constructed  conveyance  for  purposes  of 
section  1401(4)  depends  on  the  totality 
of  facts  that  characterize  whether  the 
water  body  or  waterway  is  essentially  a 
natural  water  body  or  waterway,  or 
whether  it  is  essentially  a  manmade 
conduit.  Specifically,  the  primacy 
agency  should  first  decide  whether  a 
water  body  is  maiunade.  or 
"constructed,"  by  determining  whether 
or  not  it  exists  in  its  current 
configuration  substantially  from  human 
modifications  such  as  mining,  dredging, 
channelization,  bed  or  bank 
modification,  maintenance,  etc.  Second, 
the  primacy  agency  should  determine 
whether  the  water  body  is  a  conduit,  or 
"conveyance,"  by  examining  who  owns 
or  controls  the  water  and  the  reason 
why  water  is  present:  Whether  it  is 
present  perennially  through  natural 
precipitation  and  runoff  or  discharge  of 
natural  springs,  or  whether  its  flow  is 
present  primarily  by  human  means  and 
in  order  to  convey  the  water  to  users  as 
part  of  a  network  under  the  management 
of  the  water  suppher.  If  both  of  the 
above-described  factors  are  present,  at 
least  as  to  particular  users  whose  status 
as  "connections"  is  in  question,  the 
water  body  is  a  constructed  conveyance. 
Primacy  agencies  should  also  use  the 
totality  of  circumstances  to  determine 
whether  natural  waterway  portions  of  a 
water  delivery  system  composed  in  part 
of  constructed  conveyances  are  part  of 
a  public  water  system . 

While  irrigation-related  entities  and 
their  canals  are  likely  to  be  the  most 
common  systems  newly  defined  as 
PWSs  under  the  expanded  definition  in 
section  1401(4).  mining  and  other 
industrial  entities  that  convey  water 
may  also  fit  within  the  definition  if  their 
water  is  used  for  human  consimiption. 


'On*  or  mora  of  thoM  water  delivary  mathoda 
may  under  ceruio  circumtUncaa  be  conaiderad 
public  water  systems  under  existing  LntarpreUtiona 
of  other  parts  of  the  definition  of  a  public  water 
system. 


C.  Identification  of  Public  Water 
Systems  Under  the  Revised  Definition 

Primacy  agencies  should  examine 
their  areas  of  jurisdiction  to  determine 
if  there  are  any  water  suppliers  that 
meet  the  new  public  water  system 
definition.  Whether  a  water  system  is 
providing  water  through  constructed 
conveyances  to  at  least  fifteen  service 
connections  or  an  average  of  twenty-five 
individuals  daily  at  least  60  days  per 
year  should  be  determined  by  whether 
the  water  supplier  knows  or  should 
know  that  the  connections  exist  or  that 
the  individuals  are  using  water  from  the 
water  system  for  human  consumption. 
In  Midway  Heights,  the  court  held  that 
the  county  water  district  either  knew  or 
should  have  known  to  a  substantial 
certainty  that  individuals  were  using  the 
district's  water  for  human  consumption 
based  on  the  locations  and  arrangements 
of  the  pipes  and  plumbing,  the  fact  that 
a  pipe  ran  from  the  system  into  a 
number  of  homes,  and  a  specific 
provision  in  an  agreement  between  the 
water  district  and  the  users  instructing 
the  users  to  make  the  water  potable 
before  using  it  for  human  consumption. 
The  court  further  found  that  a  "waiver" 
agreement  between  the  water  district 
and  the  users  that  purported  to  limit  the 
use  of  the  district's  water  to  irrigation 
was  ineffective  to  remove  the  water 
system's  Liability  under  the  SDWA. 
Likewise,  EPA  does  not  consider  a 
waiver  signed  by  water  users  stating  that 
they  must  not  use  or  are  not  using  water 
for  human  consumprtion  to  preclude  the 
water  supplier  from  being  considered  a 
PWS  when  the  system  knows  or  should 
know  that  it  is  supplying  water  for 
human  consumption  to  at  least  fifteen 
connections  or  an  average  of  twenty-five 

Tlarlv  served  individuals. 
order  for  water  suppliers  that  may 
be  newly  defined  as  pubUc  water 
systems  under  the  revised  definition  to 
determine  whether  they  will,  in  fact,  be 
defined  as  PWSs  as  of  .August  6,  1998. 
the  suppUers  should  undertake  before 
this  date  any  necessary  actions  (e.g.,  a 
survey  of  any  water  users  that  might  be 
using  the  water  for  human 
consumption)  to  ascertain  their  users' 
water  use  patterns.  While  water 
suppliers  should  take  the  initiative  to 
assess  and  characterize  their  water  use 
situations  to  the  primacy  agency  as  a 
core  element  of  such  surveys,  such 
suppliers  can  also  offer  their  users  the 
opportunity  to  describe  their  water  use 
situations  to  the  suppher.  SuppUers 
should  determine  from  users  that  might 
be  using  their  water  for  human 
consumption  whether  the  water  they 
supply  is  currently  used  for  any  of  the 
human  consumptive  uses  outlined 


above,  i.e.,  drinking,  bathing, 
showering,  cooking,  dishwashing,  or 
maintaining  oral  hygiene,  and,  if  so. 
which  such  uses.  Suppliers  should  also 
document  whether  additional  or 
alternative  sources  of  water  are  used  for 
human  consumption,  e.g.,  whether  a 
private  well,  bottled  water,  or  hauled 
water  is  used,  and  for  what  purposes 
these  additional  sources  of  water  are 
used.  Suppliers  should  determine  and 
document  whether  the  users  are 
connected  to  a  central  treatment  plant  or 
use  a  point-of  entry  device.  Some 
suppliers  have  already  performed 
surveys  to  gather  information  regarding 
their  users'  water  use  patterns 

In  addition  to  undertaking  a  survey  or 
other  action  to  document  water  use 
patterns,  water  supphers  will  need  to 
consider  any  other  available  information 
that  indicates  that  their  users  are  in  fact 
using  the  water  for  human 
consumption.  As  stated  above,  where  a 
water  supplier  knows  or  should  know 
that  the  requisite  number  of  connections 
and/or  individuals  are  using  itjS  water 
for  human  consumption,  the  primacy 
State  or  EPA  will  consider  the  system  to 
be  a  PWS  The  results  of  any  survey  and 
other  available  information  should 
provide  a  basis  for  ascertaining  whether 
a  water  suppher  has  at  least  fifteen 
service  connections  or  regularly  serves 
at  least  twenty-five  individuals  and 
would  therefore  be  considered  a  PWS. 
EPA  or  the  pnmacy  State  will  expect 
documented  evidence  of  the  suppliers' 
best  efforts  to  ascertain  these  water  uses 
A  supplier's  failure  to  make  such  an 
effort  to  gather  any  necessary 
information  and  provide  sufficient 
documentation  will  not  excuse  the 
supplier  from  liability  under  the  SDWA. 

Pnmacy  agencies  should  determine 
what  form  of  records  they  will  need 
from  water  suppliers  to  implement  this 
provision  In  addition  to  surveys, 
pnmacy  agencies  may  want  to  consider 
requiring  suppliers  to  submit  annual 
affidavits  documenting  such 
information  as  the  number  of 
cormections  and  users  to  whom  they 
serve  water,  the  uses  of  that  water,  and 
whether  alternative  water  is  suppUed. 
Primacy  agencies  should  also  determine 
how  often  they  will  need  updated 
records  and  how  suppliers  should 
maintain  these  records  [eg,  schedule, 
location.  availabiUty). 

Pursuant  to  its  regular  oversight 
responsibihties,  EPA  can  review  State 
determinations  of  whether  a  system  is  a 
PWS.  If  EPA  has  serious  concerns  with 
the  result  of  a  State's  determination,  it 
will  discuss  these  matters  with  the  State 
regarding  a  pK)tential  reconsideration  of 
the  determination  In  the  event  EPA 
caimot  resolve  the  matter  with  the  State, 
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SDWA  Section  1414  continues  to 
authorize  EPA  to  bring  an  enforcement 
action  against  a  system  to  support  the 
position  that  the  system  is  a  PWS. 

If  a  water  suppher  provides  water  for 
human  consumption  through 
constructed  conveyances  other  than 
pipes  to  at  least  twenty-five  individuals 
or  fifteen  connections  at  any  time  on  or 
after  August  6,  1998,  the  supplier  will 
be  considered  a  PWS.  Such  a  supplier 
may  avoid  regulation  as  a  PWS  only  if 
it  qualifies  for  the  exclusions  provided 
in  section  1401(4)(B){i)  and  thereby 
reduces  its  "connections  "  to  fewer  than 
fifteen  connections  regularly  serving 
fewer  than  twenty-five  individuals. 
Information  gathered  in  suppliers' 
surveys  will  aid  the  suppliers  in 
deciding  whether  they  may  qualify  for 
or  should  apply  to  the  primacy  agency 
for  these  exclusions,  and  in 
documenting  their  case  for  any  such 
exclusions.  The  exclusions  are 
described  in  detail  in  Section  II  below. 

II.  The  Exclusions  in  Section 
1401(4)(B)n) 

A.  Statutory  Language 

Section  1401(4)(B)(i)  provides  limited 
exclusions  to  the  "connection" 
component  of  the  PWS  definition  to 
systems  that  deliver  water  through 
constructed  conveyances  other  than 
pipes.  These  exclusions  are  not 
available  to  piped  water  systems,  with 
the  exception  of  certain  piped  irrigation 
districts  described  m  section 
1401(4)(B)(ii)  and  discussed  in  section 

III,  below 

Specifically,  Section  1401(4)(B)(i) 
provides  that  a  cormection  to  a  system 
that  delivers  water  through  constructed 
conveyances  other  than  pipes  is 
excluded  from  consideration  as  a 

cormection"  for  purposes  of  section 
1401(4)(A)  under  three  circumstances: 

(1)  Where  the  water  is  used 
exclusively  for  purposes  other  than 
residential  uses  (consisting  of  drinking, 
bathing,  and  cooking,  or  other  similar 
uses), 

(2)  Where  EPA  or  the  State  (where  the 
State  has  primary  enforcement 
responsibility  for  PWSs)  determines  that 
alternative  water  to  achieve  the 
equivalent  level  of  public  health 
protection  provided  by  the  applicable 
national  primary  drinking  water 
regulations  is  provided  for  drinking  and 
cooking; 

(3)  Where  EPA  or  the  State  (where  the 
State  has  primary  enforcement 
responsibility  for  PWSs)  determines  that 
the  water  provided  for  drinking, 
cooking,  and  bathing  is  treated 
(centrally  or  by  point  of  entry)  by  the 
provider,  a  pass-through  entity,  or  the 


user  to  achieve  the  equivalent  level  of 
protection  provided  by  the  applicable 
national  primary  drinking  water 
regulations. 

If  the  application  of  one  or  more  of 
these  exclusions  reduces  the 
"connections"  of  a  system  providing 
water  for  human  consumption  (through 
constructed  conveyances  other  than 
pipes)  to  fewer  than  fifteen  service 
connections  that  serve  fewer  than 
twenty-five  individuals,  the  supplier's 
water  system  is  not  a  PWS  regulated 
under  the  SDWA  5 

However,  if  the  supplier's  remaining 
connections  number  fifteen  or  more,  or 
if  its  remaining  cormections  (even  if 
they  number  fewer  than  fifteen) 
regularly  serve  at  least  twenty-five 
individuals,  then  the  system  is  a  PWS 
although  the  excluded  connections  are 
not  considered  part  of  the  PWS  for  as 
long  as  the  exclusions  apply  and  the 
system  complies  with  any  conditions 
governing  their  applicability. 

B.  Application  of  Section  U01f4)(B)(i) 

1.  The  "Other  Than  Residential  Uses" 
Exclusion 

Whether  the  first  of  the  three 
exclusions  in  section  1401(4)(B)(i) 
applies  depends  on  the  facts 
surrounding  a  user's  use  of  the  water.  If 
water  provided  by  a  water  supplier  to  a 
particular  connection  is  used 
exclusively  for  purposes  other  than 
residential  uses,  consisting  of  dnnking, 
bathing,  and  cooking,  or  similar  uses, 
the  exclusion  in  section  1401(4)(B)(i)(l) 
applies  automatically  to  that  connection 
without  a  formal  determination  by  the 
primacy  agency  as  to  its  applicability. 
However,  the  pnmacy  agency  may  still 
request  that  the  supplier  verify  the 
nonresidential  use  of  the  water  through 
a  survey  or  other  mechanism  that 
evidences  whether  the  supplier  may  be 
subject  to  regulation  as  a  PWS  An 
example  of  where  this  exclusion  would 
apply  is  when  a  user  obtains  all  water 
for  drinking,  bathing,  cooking,  and 
similar  uses  from  a  private  well  while 
the  suppher  provides  the  user  with 
water  for  toilet  flushing  and/ or  outside 
irrigation, 

2.  The  Alternative  Water  and  Treatment 
Exclusions 

The  next  two  exclusions  are  not 
"automatic;  "  they  apply  only  after  the 
primacy  agency  has  made  the  factual 
determination  that  the  supplier 
complies  with  the  exclusion  criteria.  If 
the  primacy  agency  provides  the 
suppher  with  a  wntten  determination 


that  the  exclusions  in  sections 
1401{4)(B)(i)(II)  and  (DI)  apply,  then  an 
eUgible  water  supplier  can  reasonably 
rely  on  those  exclusions,  as  long  as  they 
continue  to  be  maintained  in  practice,  to 
avoid  classification  as  a  PWS  subject  to 
the  SDWA  or  to  continue  to  provide 
users  of  "excluded  connections"  with 
water  for  human  consumption  that  does 
not  comply  with  the  SDW.*i 
requirements  appUcable  to  PWSs. 
Suppliers  seeking  to  exclude 
connections  under  section 
1401(4)(B)(i){II)  and/or  (III)  are 
responsible  for  ensuring  that  the 
pnmacy  agency  has  sufficient 
information  and  documentation  to 
demonstrate  compliance  with  the 
exclusion  crite.na  pnor  to  the  primacy 
agency's  maJung  a  determination. 

The  .Mtematn  e  Water  Exclusion.  A 
water  supplier  seeking  to  exclude  a 
particular  cormection  pursuant  to 
section  1401(4)(B)(i)(n)  must 
demonstrate  to  the  primacy  agency  that 
it  IS  providing  users  at  that  connection 
with  water  for  dnnJang  and  cooking 
from  another  source  such  as  bottled 
water  or  hauled  water.  To  quaUfy  for 
this  exclusion  the  supplier  must  provide 
the  water  to  the  users,  at  a  reasonable 
location,  not  merely  make  it  available. 
Whether  the  alternative  water  provided 
by  the  suppher  is  being  provided  at  a 
reasonable  location,  such  as  on  the 
.user's  doorstep  or  at  the  property  line, 
will  be  determined  by  the  primacy 
agency  on  a  case-by -case  basis.  The 
supplier  must  demonstrate  that  it  is 
actually  providing  to  the  users  a 
minimum  amount  of  water  adequate  to 
meet  the  users'  drinking  and  cooking 
needs  The  supplier  need  not  provide 
alternative  water  to  meet  the  users' 
bathing  needs.  The  exclusion  does  not 
apply  to  a  connection  where  the  users, 
not  the  supplier,  provide  alternative 
water  for  drinking  and  cooking.  In  such 
cases,  the  supplier  cannot  ensure  that 
the  alternative  water  is  rehably 
providing  a  level  of  pubhc  health 
protection  equivalent  to  that  provided 
by  the  appHcable  national  primary 
drinking  water  regulations  (NPDWRs).' 

T'he  pnmacy  agency  must  also  make 
the  factual  determination  tliat  the 
alternative  water  provided  for  drinlong 
and  cooking  actually  achieves  the 
equivalent  level  of  pubUc  health 
protection  provided  by  applicable 
NPDWRs.  The  pnmacy  agency  will 
make  this  determination  based  on  its 
own  critena  regarding  which  alternative 
water  sources,  and  which  associated 


'  The  three  exclusions  above  do  noi  otherwise 
affect  the  manner  in  which  primacy  agencies  have 
defined  a  connection  for  the  purposes  of  the  SDWA. 


'  Apphcable  national  prrniary  dnnking  water 
ivgulations  means  the  hiPDWRi  that  would  apply 
tn  the  water  supplier  if  all  its  connections  excluded 
pursuant  to  the  alternative  water  and  treatment 
exclusions  were  counted  as  CDimactiona. 
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n  f.v..i...(j  or  other  requirements,  achieve 
the  equivalent  level  of  public  health 
protection  provided  by  applicable 
NPDWRs.  The  primacy  agency  should 
not  necessarily  assume  that  all  varieties 
of  bottled  or  hauled  water  will  achieve 
the  requisite  level  of  public  health 
protection  absent  information  about  the 
source  and  quality  of  the  water.  Where 
existing  State  regulations  governing 
bottled  and/or  hauled  water  provide  the 
equivalent  level  of  pubhc  health 
protection  provided  by  applicable 
NPDWRs.  an  alternative  water 
purveyor's  compliance  with  such 
regulations  would  provide  adequate 
assurance  that  the  alternative  water 
actually  achieves  the  requisite  level  of 
public  health  protection. 

The  water  supplier  may  charge  the 
users  for  the  reasonable  cost  of  the  water 
supplied.  The  water  supplier  may  also 
contract  with  a  third  party  to  deliver  the 
water  at  a  reasonable  cost  to  the  user, 
but  in  such  case  the  supplier  remains 
responsible  for  ensuring  that  the 
alternative  water  is  provided  to  the 
users. 

The  Treatment  Exclusion.  A  water 
supplier  seeking  to  exclude  a  particular 
connection  pursuant  to  section 
1401(4)(B)(i)(IIl)  must  demonstrate  to 
the  primacy  agency  that  the  water  that 
it  supplies  for  drinking,  cooking  and 
bathing  at  that  connection  is  centrally 
treated  ^  or  treated  at  the  point  of  entry 
by  the  provider,  a  pass-through  entity. 
or  the  user.  A  pass-through  entity  is  an 
entity  other  than  a  water  supplier 
referred  to  in  section  1401(4)(B)  or  its 
users  that  has  been  contractually 
engaged  by  the  water  supplier  or  the 
user  to  provide  the  treatment  described 
in  secUon  1401(4){B)(i)(in).  The  supplier 
must  submit  information  and 
documentation  to  the  primacy  agency 
demonstrating  that  central  treatment  or 
a  point-of-entry  treatment  device  is 
actually  in  use  and  treating  all  water 
used  for  drinking,  cooking  and  bathing 
at  that  connection. 

The  primacy  agency  must  also  make 
the  factual  determination  that  the 
treatpd  water  actually  achieves  the 
equivalent  level  of  public  health 
protection  provided  by  the  applicable 
NPDWRs.*  The  primacy  agency  will 
make  this  determination  based  on  its 
own  criteria,  which  can  include 
appropriate,  independent  third  party 
(such  as  the  National  Sanitation 
Foundation)  certification  or 


'  Howevor.  •  (yitem  ihat  centrally  troals  watw  for 
15  or  more  connaction*  or  25  or  more  indivlduali 
is  iUalf  •  public  watar  tytlam  and  iub)act  to  tha 
NPDWRa. 

*  See  footiuMa  S. 


performance  venfication.  regarding 
which  types  of  treatment  devices  may 
be  used,  and  which  associated 
operational,  monitoring,  reporting  or 
other  requirements  are  necessary,  to 
ensure  that  the  provided  water  actually 
achieves  the  equivalent  level  of  public 
health  protection  provided  by 
applicable  NPDWRs.  This  third  party 
verification  generally  describes  a  range 
of  contamination  levels  in  the  raw 
(untreated)  water  that  the  treatment 
device  can  effectively  address.  Where 
local  variability  of  source  water 
conditions  indicates  a  need — as  where 
the  raw  water  is  highly  contaminated — 
primacy  agencies  could  choose  to 
require  more  site-specific  pilot  testing. 
National  third  party  performance 
verification  will  still  be  helpful  in  such 
cases  as  a  guide  to  the  water  quaUty 
parameters  (levels  of  contamination) 
that  will  (or  will  not)  present  problems 
for  technology  performance  with  the 
type  of  contaminant  and  treatment 
process  involved.  EPA's  listing  of  point- 
of-entry  compliance  technologies  may 
also  be  helpful,  as  the  Listings  may 
include  a  statement  of  certain 
limitations  on  the  use  of  a  specific 
technology  for  compliance  that  can 
focus  primacy  agencies'  attention  on  key 
performance  parameters. 

The  words  "equivalent  level  of  public 
health  protection"  are  meant  to 
distinguish  the  situation  of  providers 
covered  by  this  section  from  the 
situation  of  public  water  systems  which 
must  comply  with  all  relevant  aspects  of 
the  applicable  regulations,  including 
sampling  and  testing  requirements  and 
sometimes  details  of  treatment.  For 
example,  a  point-of-entry  treatment 
device  for  filtration  and  disinfection 
might  not  comply  with  all  requirements 
of  relevant  drinJcing  water  rules  for 
monitoring,  extent  of  surveillance  of  the 
disinfection  process,  and  so  forth.  But. 
it  would  meet  the  "equivalent  level  of 
public  health  protection"  requirement 
of  this  section  if  the  quality  of  the  water 
it  produces  is  similar  to  that  from 
central  filtration  and  disinfection.  Thus, 
this  requirement  is  a  performance 
standard  providing  that  the  quality  of 
the  water  that  affected  residential  users 
get  should  be  similar  to  that  from 
central  treatment. 

As  stated  in  section  1401(4)(B)(i)(in), 
treatment  may  be  provided  by  the  water 
supplier  seeking  to  quaUfy  for  the 
exclusion,  by  a  pass-through  entity,  or 
by  the  user.  However,  because  the 
exclusion  cannot  be  granted  unless  the 
treatment  actually  provides  an 
equivalent  level  of  public  health 
protection,  as  a  practical  matter  the 
supplier  will  need  to  be  responsible  for 
ensuring  that  this  is  the  case  to  enable 


the  primacy  agency  to  make  the 
necessary  determination 

III.  The  Exclusion  in  Section 
1401(4)(B)(ii)  for  Certain  Piped 
Irrigation  Districts 

All  piped  water  systems  providing 
water  for  human  consumption  to  at  least 
fifteen  service  connections  or  twenty- 
five  rej^ularlv  served  individuals  were 
defined  as  PWSs  sub)ect  to  SDWA 
regulation  prior  to  the  1996 
amendments  The  amendments, 
however,  provide  a  new  exclusion  for  a 
specified  group  of  these  PWSs.  Section 
1401(4l(B)(ii)  provides 

An  irrigation  district  in  existence 
prior  to  May  18.  1994,  that  provides 
primarily  agricultural  service  through  a 
piped  water  system  with  only  incidental 
residential  or  similar  use  shall  ncjt  be 
considered  to  be  a  public:  water  system 
if  the  system  or  the  residential  or  similar 
users  of  the  system  comply  with 
subclause  (II)  or  (III)  of  clause  (i). 

The  exclusion  provisions  for 
qualifying  piped  irrigation  districts  were 
effective  immediately  upon  passage  of 
the  1996  amendments,  in  contrast  with 
the  expanded  definition  of  public  water 
system  in  section  1401(4)  as  applied  to 
constructed  conveyance  systems,  which 
becomes  effective  on  August  6,  1998. 
An  irrigation  district  referred  to  in 
section  1401(4)(B)(ii)  that  would 
otherwise  be  defined  as  a  PWS  may 
avoid  reyulation  as  a  PWS  only  if  the 
primacy  agency  determines  that  all 
connections  to  the  district  that  u.se  the 
district's  water  for  human  consumption 
comply  with  subclause  (II)  or  (111)  of 
section  1401(4)(B)(i)  In  contrast  to 
systems  providing  water  through 
constructefi  conveyances,  these  districts 
cannot  avoid  regulation  as  a  PWS  by 
simply  "reducing  cormections"  to  fewer 
than  fifteen  connections  serving  fewer 
than  twenty-five  individuals  by 
application  of  the  exclusions  in 
subclauses  (II)  and  (III). 

Only  those  irrigation  districts  that 
existed  prior  ;ii  Mav  18,  1994,  and 
which  provide  priiiiarily  agricultural 
service  through  piped  water  systems 
with  onlv  incidental  residential  or 
similar  use,  are  eligible  to  apply  for 
these  exclusions.  The  agricultural 
exclusion  is  available  for  commercial 
agriculture  only.  Incidental  rpsidential 
or  simUar  use  refers  to  human 
consumptive  uses  that  are  closely  and 
functionally  related  to  the  primary 
agricultural  service  provided  by  the 
irrigation  district.  For  example,  the  use 
of  water  for  human  consumption  by  the 
residents  of  a  farmhouse  working  on 
agricultural  property,  from  a  connection 
used  primarily  for  irrigation  of  that 
property,  is  incidental  to  the  primarily 
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agricultural  use  of  the  water  Similarly, 
human  consumptive  use  by 
farmworkers  residing  on  agricultural 
property  is  incidental  to  the  primary' 
agricultural  service  provided  to  that 
property  by  the  district  In  contrast,  the 
use  of  water  for  human  consumption 
fi-om  a  connection  to  an  irrigation 
district's  pipe  by  a  cluster  of  homes  in 
a  subdivision  is  not  "incidental"  to  the 
district's  primary  agricultural  service  Jf 
the  character  of  the  irrigation  district  s 
service  changes  so  that  the  distnct  no 
longer  provides  primarily  commercial 
agricultural  service  with  only  incidental 
residential  or  similar  use.  the  district 
would  no  longer  qualify  for  this 
exclusion. 

Questions  and  Answers 

Ql    How  can  primacy  agencies 
identify  water  suppliers  that  may  be 
newly  defined  as  public  water  svstems 
under  the  revised  definition  of  public 
water  system  in  section  1401(4)? 

Al:  Primacy  agencies  will  likely 
benefit  by  tapping  into  the  knowledge 
base  of  their  inspectors,  following  up  on 
citizen  water  quality  complaints  in 
irngation  and  mining  areas  and 
developing  inventories  of  irrigation  and 
other  constructed  conveyance  water 
suppliers  State  agriculture  departments, 
mining  regulatory  agencies  and  water 
resource  departments  can  help  develop 
these  inventories  EPA  recommends  that 
the  primacy  agency  send  a  letter  to 
possible  new  PWSs  informing  them  of 
the  requirements  of  the  1996 
amendments,  the  svstems'  potential 
SDWA  responsibilities,  and  the  systems' 
responsibility  to  determine  whether  and 
how  many  of  their  users  are  using  their 
water  for  human  consumption.  EPA 
further  recommends  that  primacy 
agencies  suggest  that  the  suppliers 
undertake  any  necessary  actions  {e.g..  a 
survey  of  any  water  users  that  might  be 
using  the  water  for  humar^ 
consumption)  to  ascertain  their  users' 
water  use  patterns  Primacy  agencies 
may  wish  to  request  that  water  suppliers 
providing  water  through  constructed 
conveyances  other  than  pipes  provide 
them  with  annual,  affirmative 
documentation  such  as  affidavits  or 
other  certifications  identifying  the 
connections  and  users  to  whom  they 
serve  water,  and  identifying  the 
connections  and  users  using  their  water 
for  human  consumption  and  residential 
uses.  This  would  be  a  means  for 
primacy  agencies  to  verify'  suppliers' 
documentation  of  the  number  of 
connections  using  their  water  for  human 
consumption 

Q2:  Bec:ause  most  water  suppliers 
cannot  inspect  the  interiors  of  their 
users'  premises,  on  what  evidence 


should  the  suppliers  base  their 
conclusions  about  their  users'  water 

use' 

.^2:  A  survey  of  users  by  the  supplier 
that  includes  affirmative  documentation 
as  to  the  types  of  uses  made  of  the  water 
would  be  sufficient  in  most  cases.  The 
supplier  should  look  to  evidence  that 
may  be  available  such  as  the  likely 
availability  of  potable  ground  water  in 
the  area,  empty  water  bottles  awaiting 
pick-up,  observations  by  company 
personnel  and  patterns  of  water  use  at 
that  connection  that  indicate  whether 
human  consumption  of  the  water 
provided  by  the  supplier  is  probable. 

Q3:  Some  water  suppliers  have 
warned  their  users  that  their  water  is 
nonpotable  or  is  not  for  human 
consumption  without  treatment.  Some 
have  offered  the  water  for  sale  onlv  on 
the  condition  that  it  will  not  be  used  for 
human  consumption  Other  suppliers 
have  required  their  users  to  sign 
statements  that  the  water  will  not  be 
used  for  human  consumption  or  that  the 
supplier  is  not  liable  (and  the  user 
assumes  the  risks)  if  the  water  is  used 
domestically  If.  nevertheless,  a  user 
uses  water  for  human  consumption  in 
the  face  of  these  or  similar  conditions, 
must  the  water  supplier  count  the  user 
as  a  cormecrtion  for  the  purposes  of 
section  1401(4)' 

.^3   'Ves  The  controlling  element  here 
is  whether  the  water  supplier  is 
delivering  water  that  the  supplier  knows 
or  should  know  is  being  used  for  human 
consumption 

Q4  There  are  several  kinds  of 
nonpayinje  water  users.  Some  water 
suppliers  are  plagued  by  "midnight"  or 
transient  water  thieves  who  take  water 
for  a  very'  short  period  of  time.  Their 
identities  are  usually  unknown.  Other 
nonpaying  users  are  found  to  have  taken 
water  surreptitiously  for  a  longer  period 
but  still  without  the  permission  of  the 
supplier.  A  third  group  consists  of 
nonpaying  users  who  have  taken  water 
openly  for  a  considerable  length  of  time 
with  the  know  ledge  but  without  the 
consent  of  the  supplier.  Some  users 
have  continued  taking  water  chrectly 
from  canals  or  ditches  with  buckets  and 
other  containers  after  their  pump/ 
siphon  intakes  were  eliminated  by  the 
supplier  Which  of  these  users  are 
counted  as  "connections  "  within  the 
meaning  of  section  1401(4)? 

A4:  The  primacy  agency  should  look 
at  the  totality  of  the  relationship 
between  the  water  supplier  and  the 
nonpaying  user  to  determine  if  the 
relationship  is  of  sufficient  strength  to 
constitute  a  "connection"  or 
"individual  served"  by  the  system.  The 
supplier's  knowledge  of  water 
withdrawals  and  the  permanency  of  the 


withdrawals  is  more  important  in  this 
relationship  than  the  payment  of  fees. 
The  supplier  is  expected  to  monitor  its 
operation  as  a  regular  past  of  its 
business  and  to  be  aware  of  water 
withdrawals.  If  the  water  supplier 
knows  or  reasonably  should  know  of  the 
taking  of  the  water,  there  is  probably  a 
connection  within  the  meaning  of 
section  1401(4). 

Q5:  Where  a  water  suppHer  provides 
water  for  human  consumption  through 
pipes  or  other  constructed  conveyances, 
does  the  geographic  isolation  of  that 
water  supplier's  users  affect  whether 
such  users  are  counted  as  connections 
or  individuals  served  by  the  supplier? 

A5:  No.  AU  water  users  to  whom  the 
water  supplier  provides  water  for 
human  consumption  are  counted  as 
connections  or  individuals  served  by 
the  suppUer  regardless  of  their 
geographic  isolation  fixtm  other  users, 
unless  such  connections  are  otherwise 
excluded  pursuant  to  section  1401(4)(B). 

Q6:  Are  the  exclusions  in  section 
14Gl(4)(B)(i)  available  to  a  water 
supplier  that  operates  a  system  that 
consists  primarily  of  non-piped 
constructed  conveyances,  but  which 
includes  some  limited  "piping"  such  as 
siphons  to  pass  under  roads  or  washes, 
short  tunnels  through  hills,  etc.? 

AS:  Yes.  assuming  the  exclusion 
criteria  apply.  Only  those  suppliers  that 
convey  water  by  means  other  than 
pipes,  and  which  are  newly  defined  as 
public  water  systems  under  the 
expanded  definition  in  section 
1401(4)(A).  may  use  the  exclusions 
available  under  section  1401(4)(B)(i)  to 
avoid  regulation  as  a  public  water 
system.  SuppUers  whose  piping  consists 
only  of  the  Umited  piping  described 
above  are  not  considered  to  convey 
water  by  pipes.  A  primacy  agency 
should  not  make  a  determination  that  a 
supplier  is  a  piped  water  system,  either 
as  to  specific  connections  or  entirely,  if 
it  would  not  have  been  able  to  do  so 
under  SDWA  prior  to  the  changes 
enacted  to  section  1401(4).  It  should  be 
noted  that  section  1401(4)(B)(ii) 
provides  a  separate  exclusion  to  a 
specified  group  of  piped  irrigation 
districts,  as  discussed  in  Section  III 
above. 

Q7:  If  a  water  supplier  deUvers  water 
for  human  consumption  through  a 
constructed  conveyance  other  than  a 
pipe  and  reduces  its  number  of 
countable  cormections  through  the 
operation  of  1401(4)(B)(i)  to  15 
connections  using  water  for  human 
consumption  does  it  have  to  supply 
SDWA-complying  water  only  to  these 
1 5  connections  or  to  all  of  its  , 
connections? 
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A7:  The  water  supplier  is  under  an 
obligation  to  supply  SDWA-complying 
water  only  to  the  15  connections. 

Q8:  Is  an  irrigation  district  in 
existence  prior  to  May  18.  1994,  that 
provides  primarily  agricultural  service 
through  a  piped  water  system  with  only 
incidental  residential  or  similar  use 
considered  to  be  a  public  water  system 
if  just  one  connection  fails  to  comply 
with  subclause  (II)  or  (III)  of  clause  (i)? 

AS:  Yes.  All  connections  to  this  kind 
of  public  water  system  must  comply 
with  subclause  (U)  or  (III)  of  clause  (i) 
before  the  supplier  will  not  be 
considered  a  public  water  system. 

Q9:  In  the  example  immediately 
above,  is  the  irrigation  district  under  an 
obligation  to  comply  fully  with  SDWA 
with  regard  to  just  the  one  connection 
described  or  to  all  of  its  connections? 

A9:  The  water  supplier  must  comply 
fully  with  SDWA  with  regard  to  all  of 
the  connections  to  the  public  water 
system  using  water  for  human 
consumption. 

QIC:  What  fmancial  options  are 
available  to  water  suppUers  that  will  be 
newly  defined  as  PWSs  as  of  August  6, 
1998  under  the  expanded  deHnition  of 
PWS  in  section  1401(4)  and  to  suppliers 


that  wish  to  make  use  of  the  exclusions 
insecUon  1401(4)(B)? 

AID:  There  are  various  financial 
options  available  to  those  water 
suppliers.  First,  public  water  systems 
are  eligible  for  Drinking  Water  State 
Revolving  Fund  loans — with  subsidies 
■available  to  disadvantaged 
communities.  Even  those  water 
suppliers  that  wish  to  exclude 
connections  through  use  of  point-of- 
entry  treatment  or  central  treatment 
pursuant  to  section  1401(4)(B)(i){III)  are 
eligible  for  these  loans  to  provide  such 
treatment.  In  addition,  some 
communities  known  as  "colonias"  may 
be  eligible  for  assistance  through  federal 
grants  to  border  States  intended  to 
provide  assistance  to  such  communities 
to  facihtate  compUance  with  SDWA 
requirements,  although  such  grant 
funding  has  not  previously  been 
appropriated  for  this  purpose.  Finally, 
water  suppliers  providing  alternative 
treatment  have  all  the  financial  options 
regarding  amortization  and  charging 
costs  to  users  they  would  have  for  any 
other  capital  investment. 


Disi  lainit'i 


f'.ant  <■"  to 


prima.'-\  fsitnn  »• 


•dti's  t'xcn  i^i'iik," 
lU  r»'spniisihilit'. 
i;::'!rr  ':\i'  sHWA  i  nru  rrning  nt^u  V.]'A 
li.'t-rprf's  ':,('  -ir:t':;',it'vi  .If^f.iiituin  "i 
public  wattr  ^i  s'fni   :.'u)<'r  ttii' SDWA    I: 
also  pm\  "i^ifs  euuiaiup  Ui  'h>'  pi;hii(  a:ii! 
the  r(>i;;i.a?»'i:  •  ii:n::,>;:;;tv  "ii  ;;u'.v  Kt'.", 
i:,'":.i:s  'i!  >'\t'r'  :>»•  i's  liisc  rt't:'ii;  1:1 
u:ipi(!]nen;i:;g  ;:.('  btatutu  aiid 
regulations  defining  public  water 
svsff';n   Tht'  ijuiilara  >'  is  i!fsit;rii'i!  to 
ir:;p.>'ni»Mi!  natinnji.  puiu  \  ■•;■:  ■':(■-,(■ 
is^,.t'-    The  docurrit-r,'  iIck's  ::'<•. 
howttver.  substitute  fur  llu-  S!)\VA  nr 
EPA's  regulations,  nor  is  n  a  r^^•  iiatim 
itself.  Thus,  it  cannot  un})  ise  icyalA 
binding  requirements  on  tPA    stilts,  or 
the  regulated  community,  and  may  not 
apply  to  a  particular  situation  hasfH 
upon  the  circumstances  Ft  \   •,     '.  >>ite 
declsionmakf  -  ■••'  1.:.  ';•'  i!--t  ."■(  'Hin  to 
adopt  approac^us  liiai  a.ltur  J.'-i.ni  this 
guidance  on  a  case-by-case  basis  where 
appropriate.  EPA  may  chai.k;*'  'h  s 
guidance  in  the  future. 

(Authority:  42  U.S.C.  300f[4)) 

(FR  Doc.  9*-12307  Filed  5-7-98;  8:45  am) 
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REMINDERS 

The  Items  in  this  list  were 
editonally  comptled  as  an  aid 
'c  federal  Register  users 
inclusion  or  exclusion  frorii 
this  lis!  has  no  legal 
stgniticance. 

RULES  GOING  INTO 
EFFECT  MAY  8.  1998 

-MISSING*! 

National  Sacurtty  Council 

Freedom  ot  Intorrriaton  Aa. 
•mplementatwn,  CFR  part 
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DEPARTMENT 
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9-98 

ENVIRONMENTAL 
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States 
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Pennsylvania,  published  3-9- 
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Correction,  publishec  5-6- 
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Permanent  program  and 
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recordings,  reasonsible  rates 
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published  5-8-98 
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Retirement 
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Retirement  System — 
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application  procedures 
unilormitv:  published  4 
8-98 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Adminiat  ration 

Airworthiness  standards 
Speaal  conditions — 
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published  4^98* 
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Atrrraapharic  Administration 

Fishery  conservation  and 
management 


Alaska   fishenes  o' 
Exdusrve  Economic 
Zone— - 

GuH  o'  Alaska  grouidtis"" 
comments  due  Dv  ^  '  5 
98.  published  4  30-96 
Caribbean    GuH    anc  Sou**- 
Atlantic  tishenes- 
GuM  Qt  Mexcc  'ee'  tish 
a^c  ^ed  snapoe' 
comments  due  &v  5  '- 
98,  publishec  4  •4-ctg 
Wes;  Coast  States  ano 
Western  Paafic 
♦ishenes— 

Ocean  salmon    c»m"ien'<: 
due  by  5-15-98 
publishec  5-6-98 
Westerri  Paafic 
bottomfish.  comments 
Oue  by  b-'': -98 
published  3-26-9? 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchartge  Ac 
Minimum  finanoai 
requirements  to?  tutures 
commission  mercnants 
comments  due  Dv  5  '  5- 
98    published  3-16-98 
DEFENSE  DEPARTMENT 
Acquisrtion  regulations 
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pollutants 
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States 
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98 
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■comments  due  Dv  5  '  '- 
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Administration 
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evaluation  reports;  mutual 
recognition  ol  FDA  and 
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assessment 

procedures:  comments  due 
by  5-11-98;  published  4- 
10-98 
HEALTH  AND  "MAN 
SERVICES  Df^  A  rMEhfr 
Health  Care  Financing 
Administration 
Medicare  and  Medicaid: 
PhysKaans'  referrals  to 
health  care  entities  with 
which  they  have  fmanoal 
relationships;  comments 
due  by  5-11-98;  published 

•■".. 'l.  SiN*.  1    ANl.     .,>-(BAN 
Ot:  Vr  i_;>PMt  N' 
OtPAR^MtN' 

Mortgage  and  loan  insurance 
programs: 

Home  equity  conversion 
mortgage  program; 
consumer  protection  from 
excessive  fees;  comments 
due  by  5-15-98;  published 
3-16-98 
,,  Tpoioq  DEPARTMENT 
iMi  fr    Affairs  Bureau 
Indian  SeM-Determination  and 
Education  Assistance  Act: 
Tribal  selt-govemance 
program;  comments  due 
by  5-13^98:  published  2-^ 
12-9' 
l^^■FR'0«   cnf'AW'MFMT 

Minerals  management. 
Oil  af>d  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  that  would  result 
in  lower  royalties  from 
Federal  leases, 
comments  due  by  5-15- 

INTf  HiOM    Oe  PAH'Mt  N' 
►  ■SI."    .("<..!    A''ldli!H    S«rv(Ce 

cinjciii^tiKj  di ivj  u'lirtdtened 

speaes: 

Aleutian  Canada  goose; 
comments  due  by  5-11- 
98,  published  4-9-98 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas.  and  sulphur  operations: 
Postlease  operations  safety; 
update  and  clarification; 


comments  due  by  5-14- 
98;  published  2-13-98 

Royalty  management: 
Oil  value  for  royalty  due  on 
Indian  leases; 
establishment;  comments 
due  by  5-13-98;  published 
4-9-9fl 

INTERIOR  lePAR'MF  N- 

N,i"-^'-<i>   -'■<"■    ■S«fv>Cf» 

National  PafK  System. 
Glaaer  Bay  National  ParK. 
AK;  commercial  fishing 
activities;  comments  due 
by  5-15-98;  published  10- 

INTEB!0«   :!ti-AR"MtN' 
Si. ''.rice  Mmmq  ti»c:iamatiO'' 
ana   fc'i'orcement   O^'Cf? 

Perm.i   ••'.■•<,'  '      ■''   ■ 
abandoned  mine  land 
reclamation  plan 
submissions: 
Kentucky;  comments  due  by 

5-12-98;  published  4-27- 

98 
Mississippi;  comments  due 

by  5-14-98;  published  4- 

14-98 
Texas;  comments  due  by  5- 

14-98       ,  ,v..'   1  29-98 

Jt'STICF   Df-PARTMf-r^ 

C" uy   f  nlo'ceme"' 
Administration 

L_' •-■•JL.t"     j'  controlled 
substances: 

Modafinil;  placement  Into 
Schedule  IV;  comments 
due  by  5- 1 1  -98;  published 
4  14  98 
L  AB(  'P    DePAR^Mf  NT 
p*»psii:''i   .led   ^ettare 
BrtTMsfUs   Administratior'. 
Employee  Retirement  income 
Security  Act 

Employee  benefit  plans 
established  or  maintained 
pursuant  to  collective 
bafgaining  agreements; 
negotiated  rulemaking 
advisory  committee;  intent 
to  establish;  comments 
due  by  5-15-98;  published 

.  ;HHAH^    ■  )<-    C':iNGHESS 

Congress 

Copyright  office  and 
procedures 

Speaal  services,  fees; 
comments  due  by  5-11- 
98,  P'.r'i' .'^•■•'    '•   '  "" 
INTERIOR  DtPAR^'MEN' 
National    ^nduir    uarnir^t; 
Commission 

IndM      .  1      .g  Regulatory  Act: 

Class  II  gaming  operations; 
tnt)al  setl-regulation; 
certification  process; 


commerrts  due  by  5-11- 
98;  put)lished  3^12-98 
Class  III  gamirtg  operations; 
tnbal  self-regutation; 
certification  process: 
comments  due  by  5-11- 
-    .  ubiished  3-12-98 
SMALL  BUSINESS 
ADMINISTRATION 
Small  Dusiness  size  standards 
Nonmanulacturer  rule 
waivers — 

Towers,  te'^^cf"  '►'  and 
telegrap.'"  .it<>a'a:js. 
etc.,  coi^  '~e."~'s   'uP  ?v 
5-14-98    :>uDiisnt»';  -  .^> 

SOCIAL  SECURITY 
ADMINISTRATION 
:>ociai  security  ix-'Cft'-^ 
Federal  old  age   s„-.'v' fs 
and  disabtii'*  ir,Svjranv»*  - 
Endocnne  SjS'e^"  a-^  ■ 
obesity  impair"ierts 
ievisp<i  "^edicai  z^'c'  a 
for  Of't^f^ining 

disaMity.  comments 
due  by  5-11-98: 

....(-,(,<;  ^^^v:!      <    1  1-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

•v.-f"  .:)■  .!-■    f,.'- .efioc  'Cir'iage 
threshold       ;,.-ir-ien-s    i.,e 
by  5-1S  -i^"    .lutMisfiw;  i:  4- 
98 

Drawt>f  '<  >  ,;♦'   x.* ' '  a :  'O'  >  s 

Nca      "fs^^'r     .,i>rir'i0ri:s    ^l.'' 
by  t^-1 1-9«    ■H,!^(isri«<'  4- 
10-98 
Ports  arte  A<i'pr*,ivs  sate'v 

Pnnce  w  M.a'-  Sounc:  ak. 
port  ac;,ess  -oute  s'jck 
oommen's  ,K,*'  Py  >  ■  ' 
98;  pci.'.'iiSf.fH:  ,.  •:*  '■t.'^- 

Tank  vessels: 
Towing  vesse   s^i'e'v, 

meeting;.!      oniierits   :Xif' 
by  5-'. '.-96,  Dur.>iis'^e<i  . 
27-98 

TRANSPORTATION 

DEPARTMENT 

FeOeral  Aviation 

Administration 


de  Havillanc     ;.!■  -  e'ts 

by  5-13-96    ^'uDiisnec 

13-98 
AERMACCHI,  S.pA,; 

comments  due  by  5-1 

98;  published  4  '  3^  98 
Aerospatiale;  comrnents 

by  5-11-98    puDiis'^e'i 

10-98 
Airtxis;  comnenis   lue  : 

14-98;  puDiisriec  -i  i4 
Avions  F>ierre  Wobm 

comments  -ite  r;v  ■■ 

98;  pubtisriHO  -s  .'(■  -i-" 
Boeing:  com-ipr's  oue 

5-11-98;  piiDiisrtfH:   i  , 

98 


■>)<=• 


2- 

c!ue 

4- 


98 


:'6- 


B-^-'iDa'aipf     ..o'^r^erits  due 
by  S  !4  ~i8    puDiisheo  4 

1 4    48 

Bntist^  Aerosoace 

i:,0'^^ents  aue  Dv  VII- 

98    DuDiisheG  4-9-98 
CASA    ayi-^en's  due  t;..  S- 

1 1  -9.9    ?uOiisne<:  4  9-98 
Cessna    :.o"')r",en:s  aue  dv 

5  •  '-■  98    DuDiistiec  i  '  9- 

ins*' jcciones 
Ae':inajticas    S  * 
comments  due  Dy  !>  '4 
98    ouDlisheO  4  14  98 
E  noresa  Brasiieira  oe 
Aeronautica  S  A 
■Q.-^T^ents  aue  Dv  S- "> 
98    DuDiishec  3-16  98 
t  ..'DcoDtfi''  trance 

,X)p-!"ien!s  aue  Dv  5-t2 
as,  puDiisheo  3- ■'3-98 
Fokkei    comments  aue  Dv 
'>  '  :>  98    put)tisriec  4":. 
98 
GKN  Aestiano  Helicopters 
Ltc     conTrierT»s  due  Dy  5- 
15-98,  Dubltshec!  3-1&-98 
Industrie  Aftfooauiiofie  e 
Me<xantcfte  (i.A  M  i  Mooei 
Piaggio  P  180  airplanes 
comnients  due  Dy  d  "  ' 
98    DuDlishec!  3-11-98 
.  jc:.as   Air    conrnients  due 
D>  *>■  1 1  98    DuCiltsheci  4- 
'  0-  98 
McL')onneli  [>Duglas, 
;<irir^ents  due  Dv  S-  ■" '  - 
98    Dubtished  3-26-98 
MitsuCxShi,  conrnents  due 
Dv  S  1 1  98    ouWished  4- 
14  98 
Class  ;?  airspace,  somnen's 
due  Dv  S  '  '  98    fxjtXishec; 
4  10-98 
Class  E  airsoace    -x>mr^en!s 
due  Dv  S  T  98    puDiished 
3  2'V  98 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Uriosu'^ef  mlornatior 
"iiiTv  .-eriicie  laoei 
:omr^ents  due  Dv  S  '  3 
98    puDhsneO  4-i:v-96 
M(-)!or  vehiae  safety 
s'arKiards 

••ydrauiK"   Drake  svste^is  - 
intikx*  Drake  syster"i 
eauipment  ir,  ^rieoiu"' 
and  heavy  vehicles 
corriments  due  Dy  S- 1  > 
98,  puDliSfieO  3  16  98 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

PiL>eiine  satetv 

,  iQuefiec  natural  gas 
•aalrties,  safety 
stanOarOs — 
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National  Fire  Protection 
Association  standard  tor 
production,  storage,  anc 
handling  ot  liquefied 
natural  gas,  meeting 
comments  due  Dy  S-'S 
98,  published  2-5-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations: 

Sealed  oidding  and 
competitrve  proposals, 

cor^ments  due  by  5- 1 1  - 
98,  published  3- 1 1  98 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuir>g  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    it 
may  be  used  m  conjunction 
with  •■PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
availabie  online  at  httpy/ 
wv*v»  nara.gov/fedreg 

The  text  of  laws  is  not 
published  m  the  FWeral 
Register  but  may  be  oroered 
in  "slip  law"  (indrviduaJ 
pamphlet)  torm  from  the 
Superinterv3enl  of  Documents, 
U  S    Government  Pnnting 
Ottice    Washington,  DC  20402 
(phone.  202-512-1808)    The 
tex'  Mi^iH  also  t5€  made 
available  on  the  internet  trom 
G^O  Access  at  hnp, 
www  access  gpo  gov  su    decs 
Some  laws  may  not  yet  De 
available. 

H.R    3579/P,L.  105-174 

1998  Supplemental 
Appropriations  ana 
Rescissions  Act  (May   '.  1996. 
''2  Stat    58,i 
l,a.st  l.LSt  .Apnl   29,   1998 


I  *' 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  tree  electronic  mail 
notilication  service  of  newiv 
enacted  public  laws    '^c 
subscribe,  send  E-maii  to 
llstproc@lucky.fed.gov  w'^ 
the  texl  message    subscribe 
PUBLAWS-L  Your  Name 

Note:   ^'h\s  service  is  strictly 
tor  E-maii  notification  ot  new 
public  laws    The  ter  ot  laws 
IS  not  available  through  this 
service    PENS  cannot  respono 
•0  specific  inquiries  sent  to 
'his  address 


Would  you  like 
to  know... 

ii  dr.y  i,ridity«b  riu.t;  oeen  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day''  If  so.  you 
may  wish  to  subscribe  to  tr^'  .  sA 
(List  of  CF^  'Sections  Affectaa/.  :ne 
Fedsnl  '-'^gsfMr  index  or  both. 


The  LSA  (Lwt  of  C>  "    ««  tKwis  ah,,,  tn-n 

Entrwjs  •t.iK  ^!h  ""   -a'iiiH    •'  "«-*    fiarK^'s 
$27  pef  (1 

f-«Kiefai  Register    inJet 

The  index.  ccv»«  rn^    rv«  contents  o<  the 

■1 .    '    -.■■-  •►''»/•■■■»  .<'^ 
S^5  per  year. 


A  hnamg  »Kj  /s  WKkjOed  1  McA  piMKahon  ofxc/i  IsB 


01»  Pnx:«Mirig  COOK 

•  5421 


Superintendent  of  Documents  Subscnption  urdcr  F  rni 


VBA 


r~l     ^  t.  b.  enter  the  following  indicated  subscnpiions  for  one  year 


Charge  your  order     ^^h    ^^^ 

It  s  Easy'    ^g^fF    ^gg^^ 

ha\  \oiir  orders  i2()2l  512-2250 

I'hoiu  \()ur  ordtrs  i202)  512-I8(HI 


I  qA   I  ist  ^^f  CFR  Sne.  tions  AttfTtecf),  (LCS)  for  $27  per  year 

^^•^)»'^.>!  Hegistf"'  iniV-'i      now  .s^ -.'  ij<3r  year. 


The  lotal  cost  of  my  order  is  $ Pnce  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Conip«ny  or  persoaal  name) 


(PkMc  lype  or  pnni) 


(AdditidMl  •ddre«/ittention  line) 


(Street  addren) 


(City.  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


i  ot  pn>»c>,  chtck  tKji  t>ek)w. 

Q  Do  not  aiake  my  name  available  to  other  mailen 

rheck  method  of  payment: 


□  GPO  Deposit  Account              11         1         1      -_ 

□  VISA  J  M  i-!'.r<  .ird               1            (expiratioo) 

1     1                1     1     1          1          1     1                1                     .J 

(Authorizing  signature) 

Tharxk  vou  for  sour  order' 

Mail  to:     SutxriP.undcn!    >!  i )«  K.unicni^ 

i>!  .  H..\  ■■; -•■NJ  f'liivhureh  F'\  15250-7954 
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INF0RH4AT10N  ABOUT  THE  SUPERrNTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 

prices  down,  the  Government  Printing  Office  mails  each  subscriber  onl\  one  renewal  nonce  \au  car, 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  thai  follows  monih/'year  code  on 
the  lop  line  of  your  label  as  shown  in  this  example. 


•  A  icnewd  MMkc  wB  be  a  renewal  notice  will  be 

sent  approxinut^ 90 days  -  senianpnivimaieK  oodays 

btfori' the  shown  dale.  *  btfcirt  th<  shi>»nrt;iH 

; " ••.../ , ., ...•.../  ,......,.., 

;AFR      SM:TH2:2J  DEC97K.  :     j  AFRX      SMITHili:  DEC97  K  .  ; 

:  JOHN  SMITH  :  :  jokn  smith  ; 

:212  MAIN  STREET  \     •  212  MAIN  STREET  "    • 

i  FORESTVILLE  MD  20''4"  I  !  FORESTvTLLE  MI  11"  t,"  '. 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  rt^newaJ  nouce  prompii) 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  an>  i.vsue  u  ihe 
Superintendent  of  Docimients,  Washington,  DC  20402-9372  with  the  proper  remittance  Your  serMce 
will  be  reinstated. 

To  duuife  your  address:  Please  SENfD  YOUR  MAILING  LABEL,  along  wnth  your  nev^  aadres.^  i<  'J>e 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch.  Mail  Stop    S.SOM,  Washington. 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL.  aii)ng  u  \'d\ 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn    Chief.  Mail  List  Brajich,  Mai 
Stop;  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


•5468 


Superintendent  of  Documents  Sut>scf1ption  Order  Form 


wv 


lJYE5|  ptease  enter  my  subscnptons  as  folows: 


Charge  vour  order 
I!  s  fasv 

Jr  d\  voiir  itrdi TV  '  2o2    ^  t  2    IZ.'vii 
I'hdnt  '.our  (irritTv    2ii2    •*  1 2    isitti 


subscnptons  to  Federal  Register   f^R      '-'Cud'ng  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected    lSA.    at  $60"  each  pe--  vea- 

suDscriptions  to  Federal  Register  c7'a'/v  o^'v   FRDO    a' S5 5 5  each  per  year. 

The  total  cost  of  my  order  is  S iPnce  nc'.ides 


regular  domestic  postage  and  handling,  and  'S  suDiec  ;■;, 
change.)  International  customers  please  add  25  : 


Company  or  DeJ'aor**!  r^une 


(Ptoaae  type  or  pnn\] 


Additionai  addrBsa/atteotton  lirw 


Street  address 


City.  State,  Zip  cx>de 


For  prtvacy.  check  box  below: 

U  Do  not  n\ak.e  rny  name  avaiiaDte  ic  othet  ntaitefb 
Check  nr>ethod  of  payment 

J  Check  payat:»le  to  Superintendent  o^  ODcu^^-^eots 

J  GPO  Deposit  Account    '     ^"^""^  'y  "J^"]    |  -  J 
;:1V1SA      -)  MasterCard 


±. 


~i — I — T~~r 


(expiration  date) 


Thank  you  for  your  oTier^ 


D8y1ifT>e  phone  includir>g  area  code 


Purchase  order  number  (optor^af) 


Aatrx)ri2jng  stgr^ture 

Mai  To:   Sdpenntenae^!' c 

P  C   Box  3"'  9S4 
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Public  Laws 


1'^Sth  Congress    2nd  Session    1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998 

Individual   laws  also  may  be  purchased  from  the  Superintendent  of  Documents,   US 
Government  Printing  Office   Prices  vary  See  Reader  Aids  Section  of  \he  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http  //www  access 
gpo  gov/nara/index  html 


Superintendent  of  Documents  Siihst  r![)finriv  ^rder  Form 


■mg  Cod* 


f,:  \h 


I     1    \  i  .."*>,  enter  my  subscnptionls)  as  follows; 


C^drge  your  order 
tt  s  Easy' 


S3 


VISA 


\  A\  sour  ordiTs  i2(i:>  512    2250 
Phniu  s.Hir  urdtrs  i  202  i  512    IH«M) 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress.  2nd  Session.  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

I'k.iM  (  h(M>st'  \!fth(H}  of  I*a\nunl: 

I I   Check  Payable  to  the  Supenntendent  of  Documents 

I    1   GPO  Deposit  Account         (^ 

I I    VISA  or  MasterCard  Account 


(Company  or  PenonaJ  Name) 


(Please  type  or  pnni) 


(Addiuonal  address/anenuon  line) 


-D 


(Street  addre<>») 


(CilySute,  ZIP  Code) 


(Credit  card  expiration  date) 


M  II  J 

f  hank  \(>u  fiir 
Miur  iirdir  ' 


(Daytime  phone  including  area  code) 


(Purcha.se  Order  No.) 
May  wr  mall*  )«iir 


ln-^»  I    iH.iti  *■"  >f^" 


YES  NO 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 
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For  information  on  briefings  in  Washington,  DC.  see 
announcement  on  the  inside  cover  of  this  issue. 


Now     ^va!iiihU    Ofiimi     via 

GPO  Atcts^ 

f  :ee  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
RrtAter  fHiblications  is  available  on  GPO  Access,  a  service 
,e  U.S.  Government  Printing  Office  at: 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPan301 

[Docket  No.  98-025-1] 

Gypsy  Moth  Generally  Infested  Areas 

agency:  Animal  and  Flan'  Heaiiti 
lrispe(  lion  Service.  USDA 

ACTION:  Interim  rule  aiui  rec|iie'-;  fc: 
comments 

SUMMARY:  We  are  amending  the  gypsv 
rncith  quarantine  and  regulations  bv 
adding  areas  m  Ohio  and  Wisconsin 
These  1  hanges  affett  3  areas  in  Ohio  and 
14  areas  in  Wisc^onsm   This  action  ss 
neressarv  to  prevent  the  artificial  spread 
of  ijvpsv  moth  to  noninfested  States 

DATES:  Intenrn  pjie  effective  Ma\  11 
IQ^H  Consideration  will  be  given  oni\ 
tu  rommfints  received  on  or  before  Ici\ 
Ui    1498 

ADDRESSES:  Please  send  -in  or.i^ina:  anc 
three  copies  of  your  comments  to 
i)oc)cet  No   98-025-1,  Regulatory 
.Anaivsis  and  Development   PFD 
AF'HIS,  Suite  3C0,1.  4700  River  Road 
lin!  118.  Riverdole.  ML)  20:'3--1238 
FMease  state  that  vour  comments  refer  to 
Docivet  No  98-025-1   Comments 
re(  eived  niav  f)e  inspected  at  USbA, 
room  1141.  South  Building.  14th  Street 
and  Independence  .Avenue  SW  , 
Washington.  fX^,  between  8  am   and 
4.30  p  m  .  Monday  through  Frida\ 
except  holidays  Persons  wishing  to 
inspect  comments  are  requested  to  ca'i 
ahead  on  !202)  690-2817  to  facilitate 
entr\  into  the  comment  reading  rootn 

FOR  FURTHER  INFORMATION  CONTACT: 

Coanne  E  O'Hem.  Operations  Officer 
Domestic  and  Emergent  v  Programs, 
PPQ.  .APHIS.  4700  River  Road  Unit  134, 
Riverdale.  MD  20737-1236.  f301i  "34- 
"24~    ore-mail   coheni'S'aphis  asda.kjov 


SUPPLEMENTARY  INFORMATION; 
Background 

Trie  gvpsv  moth.  Lyiuantria  dispar 
Linnaeus;   is  a  destructive  pest  of  forest 
and  shade  trees.  The  gypsy  moth 
regulation^  ;(  nntamed  in  7  CFR  301.45 
through  .U)l  4,=!-]^  and  referred  to 
below  as  the  regulations)  quarantine 
certain  States  because  of  the  gypsy  moth 
and  restrict  the  interstate  movement  of 
certain  articles  from  generally  infested 
areas  in  me  quarantined  States  to 
prevent  the  a.-tificial  spread  of  the  gypsy 
moth. 

In  accordance  with  §301.45-2  of  the 
regulations,  generally  infested  areas  are. 
with  certain  exceptions,  'hose  areas  in 
which  a  gypsy  moth  general  infestation 
has  been  found  by  an  inspector,  or  each 
portion  of  a  State  which  the 
,Adininistrator  deems  necessar\  to 
regulate  because  of  its  proximity  to 
.nfestation  or  its  inseparabii,t\  for 
quarantine  enforcement  purposes  from 
infested  localities  Less  than  an  entire 
State  Will  be  designated  as  a  genera. !\ 
infested  area  onlv  ;i    i  T'  The  State  nu;- 
adopted  and  is  enforcing  a  quarantine  ;j' 
regulation  which  imposes  restm  tions 
on  the  intrastate  movement  of  the 
regulated  articles  which  are 
sut^stantialiv  the  same  as  those  which 
are  imposed  with  respect  to  the 
.nterstate  movement  of  sucn  articles: 
and  (2)  the  designation  of  less  than  the 
entire  State  as  a  generally  infested  area 
u  ill  be  adequate  to  prevent  the  artificial 
interstate  spread  of  infestations  of  the 
gvpsv  moth 

Designation  of  Areas  as  Generally 
Infested  Areas 

We  are  amending  §301.45-3fai  of  the 
regulations,  which  lists  generally 
infested  areas,  by  adding  Lorain. 
Medina,  and  Wayne  Counties  in  Ohio; 
and  Calumet.  Kenosha,  Marinette, 
Menominee.  .Milwaukee,  Oconto, 
Outagamie.  Ozaukee,  Racine,  Shawano. 
Sheboygan.  Washington   Waukesha   and 
Winnebago  Counties  in  Wisconsin, 

We  are  taking  this  action  because,  in 
.;;ooperation  with  the  States,  the  United 
States  Department  of  Agriculture 
<  onaucted  surveys  that  detected  a.;  nfe 
stages  of  the  g\'ps\  moth  sn  these  a.'^eas 
Based  on  these  su.r^eys,  we  determmeG 
that  reproducing  populations  exis'  at 
Significant  levels  m  these  area^ 
E.radication  of  these  populations  is  not 
considered  feasible  because  these  a.'eas 
are  immediately  adiacent  to  areas 
currenth  recognized  to  l>e  tei.erally 


infested  and  therefore  subject  to 
continued  "^'"Fpstation. 

Emergency  .\cUon 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Inunediate  action  is 
necessary  because  of  the  possibility  that 
the  gypsy  moth  could  be  spread 
artificially  to  noninfested  areas  of  the 
United  States,  where  it  could  cause 
economic  loss  due  to  defoliation  of 
susceptible  forest  and  shade  trees. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make   •  p'fe  •  re  upon  publication  in 
the  I  ederal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
penod  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12868  and  Ret'uiatory 
Elexibihty  .Act 

This  rule  has  been  reviewed  under 
Exei   .'  X  e  Order  12866.  For  this  action. 
the  0*f;(  e  of  Management  and  Budget 
ha^  AC  V  ed  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  list  of 
generally  infested  areas  under  the  gypsy 
moth  quarantine  and  regulations  by 
adding  areas  in  Ohio  and  Wisconsin. 
Immediate  action  is  necessary  in  order 
to  prevent  the  artificial  spread  of  gypsy 
moth  to  noninfested  areas  of  the  United 
States. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  {5  U.S.C.  601 
er  seq.)  impracticable.  If  we  determine 
hat  this  rule  would  have  a  significant 
e(  onomiL  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibihty  Act  in  our 
Final  Reeulatorv  FlexibiUty  Analysis. 

Executive  Order  12J72 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
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under  No.  lu  u^o  and  is  shoibcI  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Kriluction  Act 

This  ruie  Loiitdins  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANT1NF 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

AidiMrity:  7  U.S.C  147a.  150bb.  ISOdd. 
ISOoe.  ISOff,  161.  162.  and  164-167;  7  CFR 
2.22.  2  80.  and  371. 2(c) 

2.  In  §  301.45-3.  paragraph  (a)  is 
amended  by  adding  entries  for  Ohio  and 
Wisconsin,  in  alphabetical  order,  to  read 
as  follows: 

§301.45—3     Oeowrady  int«8t*<1  ^'n.is 
(a)-    •    • 


Ohio 

•  •  •  a 

Lorain  County.  The  entire  county. 

•  *  •         • 

Medina  County  The  entire  county. 

•  •         •         * 

Wayne  County.  The  entire  county. 

•  •  •  • 

Wisconsin 

•  •         •  • 

Calumet  County.  The  entire  county. 

•  •         •         • 

Kenosha  County  The  entire  county 

•  •         •         • 

Marinette  County.  The  entire  county. 
Menominee  County.  The  entire  county. 
Milwaukee  County.  The  entire  county. 
Oconto  County.  The  entire  county. 
Outagamie  County.  The  entire  county. 


Ozaukee  County.  The  entire  county. 

Racine  County.  The  entire  county. 

Shawano  County  The  entire  county. 

Sheboygan  County  The  entire  county 

Washington  County  The  entire  county. 

Waukesha  County.  The  entire  county. 

Winnebago  County.  The  entire  county 

Done  in  Washington,  DC.  this  Sth  day  of 
May  1996 

Charles  P  Schwalbe. 
Actmg  Administrator.  Animal  and  Plant 
Health  Inspection  Senrice 
IFR  Doc  98-12396  Filed  S-6-98;  8  45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No   97-056-11] 

Mediteranoan  Fruit  Fly;  Addition  to 
the  Quarantined  Area 

AGENCY:  Annual  arid  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
expanding  the  current  quarantined  area 
in  Dade  County.  FL.  The  regulations 
restrict  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly  into 
noninfested  areas  of  the  continental 
United  States. 

DATES:  Interim  rule  effective  May  5. 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
10, 199H 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-056-11.  Regulatory 
Analysis  and  Development.  PPD. 
APHiS.  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238 
Please  state  that  your  comments  refer  to 
Docket  No.  97-056-11.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan.  Operations  Officer. 
Domestic  and  Emergency  Programs. 
PPQ.  APHIS.  4700  River  Road  Unit  134. 
Riverdale,  MD  20737-1236.  (301)  734- 


8247;  ore-mail: 
mstefan@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (7  CFR  301  78  through 
301.78-10;  referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  the 
United  States. 

In  an  interim  rule  effective  on  June 
16.  1997,  and  published  in  the  Federal 
Register  on  lune  20.  1997  (62  PR  :i^S^7- 
33539,  Docket  No.  97-056-2).  we  added 
a  portion  of  Hillsborough  County ,  FL,  to 
the  list  of  quarantmnd  area.s  and 
restricted  the  intHrstate  movement  of 
regulated  articles  from  that  quarantined 
area.  In  a  second  intenm  rule  effective 
on  lulv  t,  19<1',  and  published  in  the 
Federal  Register  on  lu!\  10.  1997  (62  F'R 
36976-36978.  I^K.ket  No   97-056-3),  we 
expanded  the  quarantined  area  in 
Hillsborough  County.  FL,  and  added 
areas  in  Manatee  and  Polk  Counties.  FL. 
to  the  list  of  quarantined  areas  In  a 
third  interim  rule  effective  on  .August  7, 
199:*.  and  published  in  the  Federal 
Register  on  August  13,  1997  (62  FK 
43269-43272.  Dcx;ket  No   97-056-4;   we 
further  expanded  the  quarantined  area 
by  adding  new  areas  in  Hillsborough 
County.  FL,  and  an  area  in  Orange 
County.  FL.  to  the  list  of  quarantined 
areas.  In  that  third  interim  rule,  we  also 
revised  the  entry  for  Manatee  County. 
FL.  to  make  the  boundary  lines  of  the 
quarantined  area  more  accurate.  In  a 
fourth  interim  rule  effective  on 
September  4.  1997,  and  published  in  the 
Federal  Register  on  September  10,  1997 
(62  PR  4:-,'i53-47SS8,  Docket  No,  97- 
056-5),  we  quarantined  a  nevs  area  in 
Polk  County.  FL.  and  an  area  in  Sarasota 
County,  FL.  In  a  fifth  intenm  rule 
effective  on  October  n   199"  and 
published  in  the  Federal  Register  on 
October  21, 1997  (62  FR  54571-54572, 
Docket  No.  97-056-7),  we  removed  all 
or  portions  of  the  quarantined  areas  in 
Hillsborough,  Manatee.  Orange.  Polk, 
and  Sarasota  Counties,  FL.  from  the  list 
of  quarantined  areas.  In  a  sixth  interim 
rule  effective  on  November  14,  1997, 
and  published  in  the  Federal  Register 
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on  November  20.  1997  (62  FR  61897- 
61898,  Docket  No.  97-056-8).  we 
removed  all  of  the  quarantined  areas  in 
Polk  County,  FL.  from  the  list  of 
quarantined  areas.  In  a  seventh  interim 
rule  effective  April  1",  1998,  and 
published  sn  the  Federal  Register  on 
April  22,  1998 (63  FR  19797-19798. 
Docket  No  97-056-9).  we  removed  the 
quarantined  area  in  Hillsborough 
County,  FL,  from  the  list  of  quarantined 
areas.  In  an  eighth  interim  rule  also 
effective  on  April  17.  1998,  and 
published  in  the  Federal  Register  on 
April  23,  1998  (63  FR  20053-20054, 
Docket  No  98-046-1),  we  added  a 
portion  of  Dade  County,  FL.  to  the  list 
of  quarantined  areas  and  restricted  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  area 

Recent  surveys  by  inspectors  of 
Florida  State  and  county  agencies  and 
by  inspectors  of  the  .Animal  and  Plant 
Health  Inspection  Service  (APHIS)  have 
detected  Medfly  larvae  m  fruit  in  the 
currently  quarantined  area  in  Dade 
County.  FL  This  indicates  a 
reproducing  Medfly  population  in  the 
area  For  this  reason,  we  are  expanding 
the  quarantined  area  in  Dade  County, 
FL,  to  prevent  the  spread  of  Medfly  to 
noninfested  areas. 

The  regulations  in  §  301.78-3  provide 
that  the  .administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  m  which  the  Medflv 
has  been  found  by  an  inspector,  in 
which  the  Administ.-ator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  .\dministrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  .administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restnctions  on  the  intrastate  movement 
of  regulated  articles  that  are  equivalent 
to  those  imposed  on  the  interstate 
movement  of  regulated  articles,  and  the 
designation  of  less  than  the  entire  State 
as  a  quarantined  area  will  prevent  the 
interstate  spread  of  the  Medfly,  The 
boundary  lines  for  a  portion  of  a  State 
being  designated  as  quarantined  are  set 
up  approximately  four-and-one-half- 
miles  from  the  detection  sites  The 
boundary  lines  may  vary  due  to  factors 
such  as  the  location  of  Medfly  host 
material,  the  location  of  transportation 
centers  such  as  bus  stations  and 
airports,  the  pattern  of  persons  moving 
in  that  State,  the  number  and  patterns 
of  distribution  of  the  .Medfly,  and  the 
use  of  clearly  identifiable  lines  for  the 
boundaries. 


In  accordance  with  these  criteria  and 
the  recent  Medfly  finding  described 
above,  we  are  amending  301  "8-3  by 
expanding  the  current  quarantined  area 
in  Dade  County,  FL  The  resulting 
quarantined  area  is  described  in  the  rule 
portion  of  this  docoment. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
aetermined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  pnor  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  .Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respiect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  US.C  553 
to  make  it  effective  upon  signature  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register 
.\fter  the  comment  period  closes,  we 
will  publish  another  document  m  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866 

This  interim  rule  amends  the  Medfly 
regulations  by  expanding  the  current 
quarantined  area  m  Dade  County,  FL. 
This  action  is  necessary'  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Medfiy  into  noninfested  areas  of  the 
United  States 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
newly  quarantined  area  of  Dade  County. 
FL.  VVe  estimate  that  there  are  63 
entities  in  this  area  of  Dade  County.  FL. 
that  sell,  process,  handle,  or  move 
regulated  articles;  ihis  estimate  includes 

14  mobile  vendors,  34  stores/markets, 
and  15  nurseries.  The  number  of  these 
entities  that  meet  the  U,S,  Small 
Business  Administration's  (SBA) 
definition  of  a  small  entity  is  unltnov^n, 
since  the  information  needed  to  make 
that  determination  (i.e.,  each  entity's 
gross  receipts  or  number  of  employees) 

15  not  currently  available  However,  it  is 
reasonable  to  assume  that  most  of  the  63 
entities  are  small  in  size,  since  the 
overwhelming  majority  of  businesses  in 
Florida,  as  well  as  the  rest  of  the  United 


States,  are  small  entities  by  SBA 
standards. 

We  believe  that  few,  if  any,  of  the  63 
entities  will  be  significantly  affected  by 
the  quarantine  action  taken  in  this 
interim  rule  because  few  of  these  types 
of  entities  move  regulated  articles 
outside  the  State  of  Florida  during  the 
normal  course  of  their  business.  Nor  do 
consumers  of  products  purchased  from 
these  types  of  entities  generally  move 
those  products  interstate.  The  effect  on 
the  small  entities  that  do  move 
regulated  articles  interstate  from  the 
quarantined  area  will  be  minimized  by 
the  availability  of  various  treatments 
that,  in  most  cases,  will  allow  those 
small  entities  to  move  regulated  articles 
interstate  with  very  little  additional 
costs.  Also,  many  of  these  types  of  small 
entities  sell  other  items  in  addition  to 
regulated  articles,  so  the  effect,  if  any, 
of  the  interim  rule  should  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Ins{>ection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  envirorunental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The  site 
specific  environmental  assessment  and 
programmatic  Medfly  environmental 
impact  statement  provide  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
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prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  US  C.  4321  et  seq).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  pan  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 

372). 

Copies  of  the  environmental 
assessment  and  Hnding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue.  SW..  Washington.  DC.  between 
8  a.m.  and  430  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 

FO«  FURTHER  INFORMATION  COffTACT. 
Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Subject  in  7  CFR  Pari  301 

Agricultural  commodities. 
Incorporation  by  reference,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISObb.  ISOdd. 
150ee.  ISOff.  161.  162.  and  164-167;  7  CFR 
2.22.  2.80,  and  371.2(c). 

2.  In  §  301.78-3.  paragraph  (c),  the 
entry  for  Florida  is  revised  to  read  as 
follows: 

§  301 .78-3    Quarantined  areas. 

•         •         ■  *         ■ 

(0*  •  • 

FIX)RIDA 

Dade  County  That  portion  of  Dade  County 
beginning  at  the  intersection  of  Northwest 
87th  Avenue  and  Northwest  103rd  Street 
(State  Highway  932);  then  east  along 
Northwest  103rd  Street  (State  Highway  932) 
(also  known  as  49th  Street)  to  the  section  line 
dividing  sections  4  and  5,  T  S3  S..  R.  41  E.; 
then  south  along  the  section  line  dividing 
sections  4  and  5.  T.  53  S.  R.  41  E..  to 
Northwest  36th  Street  (State  Highway  948); 
then  west  along  Northwest  36th  Street  to 
Northwest  87th  Avenue;  then  north  along 


Northwest  87th  Avenue  to  the  point  of 
beginning 

Done  in  Washington.  DC,  this  Sth  day  of 
May  1998 

CharlM  P.  Schwalbe. 
Acting  Adirinistrator,  Animal  and  Plant 
Health  Inspection  Service 
(FR  rw    Q8-1  2395  Filed  5-8-98;  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  330 
RtN  30«4-AB73 

Simplification  of  Deposit  Insurance 
Rules 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTXM:  Final  rule. 

summary:  The  FDIC  is  revising  its 
deposit  insurance  regulations  by 
adopting  three  substantive  amendments 
and  numerous  technical  amendments. 
The  purpose  of  these  amendments  is  to 
increase  the  public's  understanding  of 
the  regulations  through  simplification. 
The  substantive  amendments  in  the 
final  rule  will:  Relax  the  FDIC's 
recordkeeping  requirements  for  certain 
agency  or  fiduciary  accounts;  create  a 
six-month  "grace  period"  following  the 
death  of  a  depositor  for  the  restructuring 
of  accounts;  and  clarify  the  insurance 
coverage  of  revocable  trust  accounts 
when  an  account  is  held  by  the 
depositor  pursuant  to  a  formal  "living 
trust"  agreement. 
EFFECTIVE  DATE:  July  1.  1998. 
FOR  FURTHER  INFORMATION  COffTACT: 
Christopher  L.  Heacke.  Counsel.  (202) 
898-8839,  or  Joseph  A.  DiNuzzo,  Senior 
Counsel.  (202)  898-7349.  Legal 
Division.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street.  N.W., 
Washington.  DC.  20429 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Simphfying  the  deposit  insurance 
regulations  is  one  of  the  FDIC's 
corporate  operating  projects  under  its 
Strategic  Plan.  The  purpose  is  to 
promote  public  understanding  of 
deposit  insurance  and.  particularly,  to 
clarify  and  illustrate  rules  that  have 
been  misunderstood.  The  public's 
misunderstanding  of  certain  of  the  rules 
has  been  reflected  in  the  large  volume 
of  letters  and  phone  calls  received  by 
the  FDIC  concerning  deposit  insurance. 
Also,  this  simplification  effort  is  in 
furtherance  of  section  303(a)  of  the 
Riegle  Community  Development  and 


Regulatory  Improvement  Act  of  1994,  12 
use  4803(a),  requiring  the  federal 
banking  agencies  to  reduce  regulatory 
burden  and  improve  efficiency 

The  FDIC  s  insurance  regulations  are 
codified  at  12  CFR  part  330  In  recent 
years,  the  FDIC  has  revised  these 
regulations  twice  (not  including  a  third 
revision  that  dealt  only  with  certain 
disclosure  requirements)   In  1980, 
following  the  termination  of  the  Federal 
Savings  and  Loan  Insurance  Corporation 
(FSIJC).  the  FDIC  issued  uniform 
regulations  applicable  to  deposits  in  all 
insured  depository  institutions 
including  those  previously  insured  by 
the  FSUC  The  i.ssuance  of  uniform 
regulations  was  mandated  by  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Ma  of  1989  (HRREA) 
(Pub  L   101-73  (19891)   In  1993,  the 
FDIC  revised  the  rules  applicable  to  the 
deposits  of  employee  benefit  plans  and 
retirement  plans  This  revision  was 
mandated  by  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA) (Pub.  L.  102-242 
(1991)).  Notwithstanding  these 
relatively  recent  revisions,  the  Board  of 
Directors  (Board)  believes  that  the  final 
rule  IS  necessary  for  the  purpose  of 
simplification. 

All  revisions  to  the  insurance 
regulations  must  be  consistent  with 
section  11(a)  of  the  Federal  Deposit 
Insurance  Act  (FDl  Act],  12  U.S.C. 
1821(a).  Section  11(a)  provides  that 
deposits  maintained  by  a  depositor  in 
the  same  capacity  and  the  same  right  at 
the  same  insured  depository  institution 
must  be  aggregated  and  insured  up  to 
$100,000.  The  FDI  Act  does  not  define 
"depositor",  "capacity"  or    right" 
Through  the  insurance  regulations,  the 
FDIC  has  implemented  these  terms  by 
recognizing  different  categories  of 
accounts  based  on  ownership  Each  type 
of  account  is  entitled  to  separate 
insurance  up  to  the  $100,000  limit  if  it 
satisfies  certain  requirements.  For 
example,  single  ownership  accounts 
owned  by  a  particular  depositor  are  not 
added  to  qualifying  joint  accounts  partly 
owned  by  the  same  depositor. 

The  final  rule  is  the  prodilct  of  a 
process  that  began  in  May  of  1996.  At 
that  time,  the  FDIC  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR).  See  61  FR  25596 
(May  22,  1996).  The  ANPR  was 
followed,  in  May  of  1997,  by  the 
publication  of  a  proposed  rule.  See  62 
FR  26435  (May  14.  1997).  The  evolution 
of  the  final  rule  is  discussed  in  greater 
detail  below. 

The  final  rule  does  not  complete  the 
FDIC's  simplification  efforts.  As 
discussed  below,  the  FDIC  is  still 
studying  other  possible  revisions  to  its 
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insurance  regulations  pertaining  to  joint 
accounts  and  "payable-on-death  ' 
accounts 

II.  The  Proposed  Rule 

Through  the  ANPR  (61  FR  25596).  the 
FDIC  broadly  solicited  comments  on 
how  the  insurance  regulations  could  be 
simplified  Also,  the  FDIC  sought 
comments  on  a  number  of  specific 
revisions.  The  comment  period  ended 
on  August  20.  1996.  Almost  all  of  the 
comments  (sixty-eight  in  number) 
supported  the  FDIC's  simplification 
efforts 

The  FDIC  did  not  include  some  of  the 
revisions  mentioned  in  the  ANPR  in  the 
proposed  rule  (62  FR  26435).  In 
particular,  the  proposed  rule  did  not 
include  revisions  that  would:  (1) 
Eliminate  the  first  step  in  the  two-step 
process  for  determining  the  insurance 
coverage  of  joint  accounts  under  current 
§  330.7  (new  §  330.9);  and  (2)  expand 
the  list  of  qualifying  beneficianes  for 
revocable  trust  accounts  under  current 
§330  8  (new  §.330.10).  In  publishing  the 
proposed  rule,  the  FDIC  explained  that 
these  revisions  required  additional 
study.  Before  deciding  on  these 
revisions,  the  Board  wished  to  learn 
more  about  the  extent  to  which  the 
revisions  would  affect  the  scope  of 
deposit  insurance  coverage 

The  proposed  rule  suggested  three 
substantive  revisions  to  the  insurance 
regulations:  (1)  Relaxing  the 
recordkeeping  rules  for  fiduciary 
accounts;  (2)  providing  a  "grace  period" 
following  the  death  of  a  depositor;  and 
(3)  clarifying  the  operation  of  the 
revocable  trust  account  rules  in  cases  in 
which  an  account  is  held  by  a  depositor 
in  connection  with  a  "living  trust." 
Each  of  these  revisions  is  discussed  in 
detail  below. 

A   Recordkeeping  Rules  for  Fiduciary 
Accounts 

The  FDIC's  recordkeeping  rules  are 
largely  premised  on  the  concept  of 
"pass-through"  insurance  If  an  agent  on 
behalf  of  a  principal  deposits  funds  at 
an  insured  depository  institution,  the 
FDIC  does  not  treat  the  agent  as  the 
owner  of  the  deposit  for  purposes  of  the 
$100,000  insurance  limit    Rather,  the 
FDIC  insures  the  funds  to  the  principal 
or  actual  owner.  In  other  words,  the 
insurance  coverage  "passes  through" 
the  agent  to  the  owner  See  12  CFR 
330.6  (new  330.7). 

The  fact  that  agency  accounts  are 
insured  on  a  "pass-through"  basis  does 
not  mean  that  agency  accounts  represent 
a  separate  category  of  ownership  or  that 
agency  accounts  are  entitled  to 
insurance  up  to  $100,000  .separate  from 
all  other  accounts.  On  the  contrary, 


agency  accounts  are  subject  to 
aggregation  with  any  other  accounts 
maintained  by  or  for  the  principal  in  the 
same  right  and  capacity  at  the  same 
insured  depository  institution.  For 
example,  funds  in  an  account  held  by  an 
agent  for  a  principal,  in  the  principal's 
single  ownership  capacity,  will  be 
aggregated  with  any  single  ownership 
accounts  held  directly  by  the  principal. 

"Pass-through"  insurance  as 
described  above  is  subject  to  an 
important  qualification  Under  section 
12(c)  of  the  FDI  Act  (12  U  S  C   1822(c)), 
the  FDIC  IS  not  required  to  recognize  as 
the  owner  of  a  deposit  any  person 
whose  interest  is  not  disclosed  on  the 
records  of  the  failed  depositon 
institution.  In  other  words,  m  the 
absence  of  adequate  disclosure,  an 
account  held  by  an  agent  is  not  entitled 
to  "pass-through"  insurance  coverage. 
The  FDIC  has  implemented  section 
12(c)  by  establishing  certain 
recordkeeping  rules  for  actrounts  held 
by  agents  or  fiduciaries 

Under  the  FDIC's  recordkeeping  rules, 
the  deposit  account  records  of  the  failed 
depository  institution  must  expressly 
disclose,  by  way  of  specific  references, 
the  existence  of  any  fiduciary 
relationship  including,  but  not  limited 
to,  relationships  invohing  a  trustee, 
agent,  nominee,  guardian,  executor  or 
custodian,  pursuant  to  which  funds  in 
an  account  are  deposited  and  on  which 
a  claim  for  insurance  coverage  is  based. 
See  12  CFR  330.4rb)(l)  (new 
330,5(1)){1)).  Assuming  such  disclosure 
the  details  of  the  relationship  and  the 
interests  of  other  parties  m  the  account 
must  be  ascertainable  either  from  the 
deposit  account  records  of  the  insured 
depository  institution  or  from  records 
maintained,  in  good  faith  and  m  the 
regular  course  of  business,  by  the 
depositor  or  bv  some  person  or  entity 
that  has  undertaken  to  maintain  such 
records  for  the  depositor  See  12  CFR 
330.4(b)(2)  (new  330.5(b)(2)). 

The  rules  quoted  above  are  based 
upon  a  basic  principle:  In  paying 
insurance,  the  FDIC  is  entitled  to  rely  on 
the  account  records  of  the  failed 
depository  institution.  If  the  FDIC,  in  its 
sole  discretion,  determines  that  the 
deposit  account  records  of  the  insured 
depository  institution  are  clear  and 
unambiguous,  those  records  are 
considered  binding  on  the  depositor, 
and  no  other  records  shall  be 
considered,  as  to  the  manner  in  which 
the  funds  are  owned.  See  12  CFR 
330.4(a)(1).  In  other  words,  under  the 
current  regulations,  the  account  records 
must  be  unclear  or  ambiguous  before  the 
FDIC  will  consider  e\  idence  outside  of 
the  account  records  in  determining  the 
ownership  of  an  account. 


The  FDIC's  strict  reliance  on  the 
account  records  serves  multiple 
purposes.  First,  it  enables  the  FDIC  to 
estimate  the  amount  of  insured  deposits 
when  considering  resolution  options  for 
a  faihng  insured  depository  institution. 
Speed  and  accuracy  in  accounting  for 
the  assets  and  liabiUties  of  the  failing 
institution  are  critical  when  the 
institution  is  resolved  through  a 
purchase  and  assumption  agreement 
(i.e..  a  transfer  of  some  assets  and 
liabilities,  including  the  deposit 
liabilities,  to  a  healthy  depository 
institution).  Second,  strict  reliance  on 
the  account  records  enables  the  FDIC  to 
pay  insurance  very  quickly  following 
the  failure  of  an  institution.  If  the  FDIC 
could  not  rely  on  the  records,  depositors 
would  not  receive  their  insurance  until 
the  FDIC  had  completed  a  lengthy 
investigation  as  to  the  actual  legal 
ownership  of  the  accounts.  Third,  strict 
reliance  on  the  records  discourages  the 
making  of  fraudulent  claims  for 
insurance.  If  depositors  were  not  bound 
by  the  account  records,  some  depositors 
over  the  $100,000  limit  might  be 
tempted  to  fabricate  outside  evidence 
(such  as  agency  or  trust  agreements]  as 
to  the  actual  ownership  of  their 
accounts 

For  the  reasons  stated  above,  the 
insurance  regulations  purposefully 
restrict  the  FT)IC's  ability  to  consider 
outside  evidence  (i.e.,  evidence  outside 
of  the  deposit  account  records)  in 
determining  the  ownership  of  an 
account  for  insurance  purf>oses.  Again, 
under  the  current  or  unrevised 
regulations,  outside  evidence  will  not  be 
considered  unless  the  FDIC 
determines — in  its  own  discretion — that 
the  account  records  are  unclear  or 
ambiguous. 

At  times,  the  restrictions  on  the 
FDIC's  ability  to  consider  outside 
evidence  has  produced  results  that 
could  be  viewed  as  severe.  At  one  failed 
bank,  for  example,  a  deposit  account 
was  held  by  a  title  company  as  agent  for 
customers  who  were  buying  or  selUng 
houses.  Because  the  bank's  deposit 
account  records  did  not  indicate  the 
agency  nature  of  the  account,  the  funds 
were  deemed  to  be  ov^ed  by  the  title 
company  and  insured  to  a  limit  of 
$100,000.  The  funds  were  not  insured 
up  to  $100,000  on  a  "pass-through" 
basis  for  the  interest  of  each  customer 
(in  aggregation  with  any  other 
account(s)  that  each  customer  might 
have  held  at  the  same  bank).  This  result 
was  severe  because  the  name  of  the 
agent  by  itself  was  suggestive  of  a 
possible  agency  or  fiduciary 
relationship. 

The  proflosed  rule  addressed  the 
problem  by  adding  a  provision  to  the 
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regulations  that  would  relax  the  FDIC's 
recordkeeping  requirements  in  certain 
situations.  Specifically,  the  proposed 
rule  provided  that  the  FDIC  would  be 
free  to  consider  outside  evidence  of 
ownership  if  the  tilling  of  the  deposit 
account  and  the  underlying  deposit 
account  records  sufficiently  indicate  the 
existence  of  a  fiduciary  relationship. 
Examples  of  accounts  covered  by  the 
proposed  rule  would  be  accounts  in  the 
name  of  escrow  agents  or  title 
companies. 

In  requesting  comments  on  this  part 
of  the  proposed  rule,  the  FDIC  also 
requested  comments  on  the 
recordkeeping  requirements  applicable 
to  accounts  held  by  multiple  levels  of 
fiduciaries.  See  12  CFR  330  4(b)(3)  (new 
330.5(b)(3)).  These  requirements  sf>ecify 
two  methods  for  disclosing  such  multi- 
tiered  relationships  Under  the  second 
method,  according  to  the  current 
regulations,  the  deposit  account  records 
must  state  that  the  depositor  is  acting  in 
a  fiduciary  capacity  on  behalf  of  certain 
persons  or  entities  who  may.  in  turn,  be 
acting  in  a  fiduciary  capacity  for  others. 
See  12  CFR  330.4{b){3)(ii)(A)  In 
complying  with  this  reauirement, 
fiduciaries  have  opened  accounts  with 
awkward  and  unwieldy  account  titles. 
To  alleviate  this  problem,  the  FDIC 
proposed  to  reauire — under  the  second 
method — that  tne  account  records 
merely  indicate  that  there  are  multiple 
levels  of  fiduciary  relationships. 

B.  "Grace  Period"  Following  the  Death 
of  a  Depositor 

The  second  substantive  revision 
included  in  the  proposed  rule  was  the 
creation  of  a  "grace  period"  following 
the  death  of  a  depositor  Under  the 
deposit  contract  or  applicable  state  law. 
the  death  of  a  depositor  may  result  in  an 
immediate  and  automatic  change  in 
ownership  of  the  deposit  account.  This 
is  significant  for  insurance  purposes 
because  deposit  insurance  is  based 
primarily  qn  legal  ownership.  Though 
ownership  under  state  law  is  not 
sufficient  for.  or  decisive  in. 
determining  deposit  insurance  coverage, 
the  regulations  provide  that  ownership 
under  state  law  of  deposited  funds  is  a 
necessary  condition  for  deposit 
insurance.  See  12  CFR  330.3(h)  (new 
330.3(h)). 

Unaer  the  current  regulations,  the 
FDIC  presumes — for  certain  types  of 
accounts — that  the  ownership  of  the 
account  changes  immediately  upon  the 
death  of  a  depositor.  This  presumption 
is  applied  to  accounts  characterized  by 
survivorship  rights,  i.e..  joint  accounts 
and  revocable  trust  or  "payable-on- 
death"  (POD)  accounts.  For  the  sake  of 
uniformity,  the  FDIC  applies  this 
presumption  irrespective  of  the  laws  of 


the  state  in  which  the  depository 
institution  is  located.  In  some  cases, 
following  the  death  of  a  depositor,  the 
presumption  will  cause  a  dramatic 
decrease  in  deposit  insurance  coverage. 

For  example,  a  husband  and  wife 
could  hold  a  joint  account,  a  joint 
revocable  trust  (or  POD)  account  for  the 
benefit  of  their  child,  and  two 
individual  accounts  in  their  respective 
names.  Assuming  the  satisfaction  of  all 
applicable  requirements,  these  four 
accounts  could  be  insured  up  to  a  total 
of  $500,000  Upon  the  death  of  either 
the  husband  or  wife,  however,  the 
surviving  spouse  would  become  the  sole 
owner  of  the  joint  account  and  the  joint 
revocable  trust  account.  Under  the 
FDIC's  established  interpretation  of  the 
current  regulations,  the  joint  account 
would  be  transformed  into  a  single 
ownership  account  subject  to 
aggregation  with  the  surviving  spouse's 
individual  account.  (The  single 
ownership  account  in  the  name  of  the 
deceased  spouse  would  continue  to  be 
insured  separately  from  the  other 
accounts.)  Moreover,  the  maximum 
coverage  of  the  joint  revocable  trust 
account  would  be  reduced  from 
$200,000  to  $100,000  (i.e..  $100,000  for 
each  combination  of  settlors  and 
qualifying  beneficiaries)  In  total,  the 
maximum  coverage  of  the  four  accounts 
would  be  reduced— immediately  upon 
the  death  of  the  husband  or  wife — from 
$500  000  to  $300,000. 

If  the  depository  institution  failed 
before  the  surviving  spouse  restructured 
the  accounts  or  transferred  funds  to 
another  institution,  in  the  example 
above,  the  loss  to  the  surviving  spouse 
could  be  very  substantial  (For  the  single 
ownership  account  in  the  name  of  the 
deceased  spouse,  the  insurance  money 
would  be  paid  to  the  trustee  of  the 
decedent's  estate.) 

The  interpretation  described  above 
has  been  criticized  as  "penalizing"  the 
survivors  of  deceased  depositors.  Some 
people  have  complained  that  the 
immediate  restructuring  of  an  account 
upon  the  death  of  a  depositor  may  not 
be  practicable.  For  example,  in  order  to 
restructure  an  account,  the  survivor  of 
an  accountholder  may  be  required  to 
present  proof  of  the  accountholder's 
death  to  the  depository  institution.  Also, 
during  a  time  of  grief,  the  survivors  may 
not  view  the  restructuring  of  bank 
accounts  as  a  matter  of  highpriority. 

Another  criticism  of  the  FDIC's 
interpretation  of  the  current  regulations 
is  that  some  state  laws  might  not 
provide  for  the  immediate  change  in 

ownership  presumed  by  the  FDIC. 
In  response  to  the  criticisms  and 
concerns  described  above,  the  proposed 
rule  created  a  "grace  period"  of  six 
months  following  the  death  of  a 


depositor.  During  this  "grace  period." 
the  insurance  coverage  of  the  decedent's 
accounts  would  not  change  unless  the 
accounts  were  restructured  by  those 
authorized  to  take  such  action.  Because 
the  six-month  "grace  period  '  was  not 
intended  to  reduce  coverage,  the 
proposed  rule  also  provided  that  the 
"grace  period"  would  not  be  applied  if 
its  application  would  result  in  a 
decrease  in  deposit  insurance  coverage. 

The  six-month  "grace  period" 
prescribed  by  the  proposed  rule  was 
consistent  with  a  policy  applied  by  the 
former  FSLIC.  The  rationale  of  that 
policy  was  to  "lessen  hardship  ' 

In  publishing  the  proposed  rule,  the 
FDIC  specifically  requested  comments 
as  to  whether  six  months  was  the 
appropriate  length  of  time  for  the  "grace 
period." 

C  The  Insurance  Coverage  of  "Living 
Trust"  Accounts 

The  third  substantive  revision 
included  in  the  proposed  rule  was  the 
insertion  into  the  regulations  of 
language  clarifying  the  insurance 
coverage  of  accounts  held  pursuant  to 
"living  trust"  agreements  A  "living 
trust"  is  a  formal  revocable  trust  in 
which  the  owner  retains  control  of  the 
trust  assets  during  his  or  her  lifetime. 
Upon  the  owner's  death,  the  trust 
generally  becomes  irrevocable. 

As  a  type  of  revocable  trust  account, 
a  "living  trust  "  account  is  subfect  to  the 
rules  prescnbed  by  §  330  8  (new 
§  330.10).  Subject  to  the  requirements 
discussed  below,  that  section  of  the 
regulations  provides  that  funds 
deposited  in  a  revocable  trust  account 
(also  referred  to  as  a  "payableon-death" 
or  "POD"  account  or    Totten  trust" 
account)  shall  be  insured  up  to  $100,000 
for  the  prospective  interest  of  each  of 
the  owner's  designated  beneficiaries. 
Such  insurance  is  separate  from  the 
insurance  coverage  afforded  to  any 
single  ownership  accounts  held  by  the 
owner  or  beneficiary  at  the  same 
insured  depository  institution.  The 
revocable  trust  account  will  not  be 
entitled  to  such  separate  insurance, 
however,  unless  the  account  satisfies 
certain  requirements.  First,  each  of  the 
designated  beneficiaries  must  be  the 
owner's  spouse,  child  or  grandchild. 
Second,  the  beneficiaries  must  be 
specifically  named  (i.e.,  named  by 
name)  in  the  account  records  of  the 
depository  institution.  Third,  the  title  of 
the  account  must  include  a  term  such  as 
"in  trust  for"  or  "payable-on-death  to" 
(or  any  acronym  therefor).  Fourth,  the 
revocable  trust  agreement  must  provide 
unequivocally  that  the  funds  shall 
belong  to  the  designated  beneficiaries 
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upon  the  death  of  the  owner.  See  12 
CFR  330  8(a)  (new  330  10(a)). 

In  many  cases,  the  trust  agreement  is 
simply  the  signature  card  for  the 
account  Generally,  m  these  cases,  the 
fourth  requirement  above  does  not 
present  a  problem  because  the  signature 
card  will  not  include  any  conditions 
upon  the  interests  of  the  designated 
beneficiaries.  In  other  words,  the 
signature  card — in  simple  language — 
will  provide  that  the  funds  shall  belong 
to  the  beneficiaries  upon  the  death  of 
the  owner  In  contrast,  most  formal 
"living  trust    agreements  provide  that 
the  funds  might  belong  to  the 
beneficiaries  depending  upon  various 
conditions  The  FDIC  refers  to  such 
conditions  as  'defeating  contingencies' 
if  thev  create  the  possibility  that  the 
beneficiaries  or  the  estate  or  heirs  of  the 
beneficiaries  will  never  receive  the 
funds  following  the  death  of  the  owner. 
In  the  presence  of  a    defeating 
contingency,"  the  revocable  trust 
account  will  not  be  entitled  to  separate 
insurance  coverage  under  §  330.8  (new 
§  330  10)  Rather  the  account  will  be 
aggregated  with  any  single  ownership 
accounts  held  bv  the  owner  at  the  same 
insured  depository  institution 

The  sub)e<  t  of  "defeating 
contingencies  "  is  explained  at  length  in 
FDIC  Advisory  Opinion  94-32  (May  18, 
1994).  That  advisory  opinion  is  entitled 
"Guidelines  for  Insurance  Coverage  of 
Revo<;able  Trust  -Accounts  (Including 
"Living  Trust'  Accounts)."  Though  this 
advisorv  opinion  is  available  upon 
request,  the  FDIC  continues  to  receive 
numerous  inquiries  regarding  the 
insurance  coverage  of  "living  trust" 
accounts.  Moreover,  even  people  who 
have  read  the  Guidelines  often  remain 
confused  about  the  coverage  of  such 
accounts. 

In  response  to  the  public's  confusion, 
the  proposed  rule  inserted  clarifying 
language  into  the  regulations. 
Specificallv.  the  proposed  rule  stated 
that  the  presence  of  a  "defeating 
contingencv""  in  a  "living  trust" 
agreement  would  prevent  the  account 
from  receiving  separate  insurance   ^ 
coverage  (i,e,.  separate  from  any  single 
ownership  accounts  held  by  the  owner 
at  the  same  insured  depository 
institution) 

III.  The  Final  Rule 

The  FDIC  received  twenty-six  written 
comments  on  the  proposed  rule.  Most  of 
the  comments  were  submitted  by 
depository  institutions  or  their  holding 
companies.  Several  comments  were 
submitted  by  bankers'  associations: 
several  others  were  submitted  by 
financial  services  companies.  The  FDIC 
also  received  a  small  number  of 


comments  from  individuals  and  one 
comment  from  a  building  company  The 
comments  are  discussed  below  as  they 
relate  to  the  various  components  of  the 
final  rule. 

A  Recordkeeping  Pules  for  Fiduciary 

Accounts 

Sixteen  commenters  addressed  the 
proposed  relaxation  of  the  FDIC's 
recordkeeping  requirements  for  agency 
or  fiduciary  accounts.  All  of  the 
commenters  expressed  support  for  the 
proposed  rule  but  some  also  expressed 
reservations  The  concern  expressed  by 
some  commenters  was  that  the  proposed 
rule  might  impose  additional 
recordkeeping  obligations  or  other 
regulatory  burdens  on  insured 
depository  institutions  The  FDIC  does 
not  intend  to  create  any  such  additional 
burdens.  The  proposed  rule  was 
directed  at  the  FDIC  itself  and  not  at 
depository  institutions  .^s  previously 
explained,  the  proposed  rule  granted 
greater  flexibility  to  the  FDIC  in 
considenng  outside  evidence  (i.e., 
evidence  other  than  the  deposit  account 
records)  in  determining  the  ownership 
of  an  account.  Specifically,  the 
proposed  rule  provided  that  the  FDIC 
would  \ye  free  to  consider  outside 
evidence  if  the  FDIC  determined,  in  its 
sole  discretion,  that  the  titling  of  the 
account  and  the  underlying  deposit 
account  records  sufficiently  indicate  the 
existence  of  a  fiduciary  relationship. 
Examples  are  accounts  in  the  names  of 
escrow  agents,  title  companies  or 
entities  (or  nominees  of  such  entities) 
whose  pnmary  business  is  to  hold — for 
safekeeping  reasons — deposits  of  others. 

The  Board  has  decidea  to  adopt,  in 
the  final  rule,  the  proposed  revision  to 
its  recordkeeping  requirements  As 
revised,  these  requirements  will  be 
codified  at  §330.5.  The  revised 
requirements  will  increase  the  FDIC's 
ability  to  pay  insurance  to  the  real 
owners  of  some  deposits  without 
undercutting  the  general  rule  that 
unambiguous  deposit  account  records  of 
a  failed  depository  institution  are 
binding  on  depositor?;. 

.Mso.  the  final  rule  includes  two 
revisions  to  the  recordkeeping 
requirements  applicable  to  accounts 
held  by  multiple  levels  of  fiduciaries. 
As  revised,  these  requirements  will  be 
codified  at  paragraph  (bj(3)  of  §330.5. 
First,  the  FDIC  has  changed  the 
regulation  to  clarify  that  there  are  two 
and  not  three  methods  of  .satisfying 
these  recordkeeping  requirements. 
Second,  in  connection  with  the  second 
method  of  satisfying  the  requirements, 
the  FDIC  has  removed  the  necessity  of 
stating  in  the  account  records  that  the 
depositor  is  acting  in  a  fiduciary 


capacity  on  behalf  of  certain  persons  or 
entities  who  may,  in  turn,  be  acting  in 
a  fiduciary  capacity  for  others.  Instead, 
the  deposit  account  records  must 
expressly  indicate  that  there  are 
multiple  levels  of  fiduciary 
relationships.  The  FDIC  has  made  this 
change  in  recognition  of  the  fact  that 
fiduciaries  have  been  placing  the 
required  information  in  the  titles  of 
deposit  accounts.  As  a  result  of  this 
revision,  the  titles  of  multi-tiered 
fiduciary  accounts  should  be  less 
unwieldy.  Several  commenters 
expressed  support  for  this  provision. 

B.  "Grace  Period"  Following  the  Death 
of  a  Depositor 

Nineteen  commenters  addressed  the 
proposed  creation  of  a  six-month  "grace 
period"  following  the  death  of  a 
depositor.  As  previously  explained,  this 
"grace  period"  primarily  would  affect 
the  insurance  coverage  of  deposit 
accounts  with  survivorship  rights  (i.e,, 
joint  accounts  and  revocable  trust  or 
"payable-on-death"  accounts).  During 
this  "grace  period,"  the  insurance 
coverage  of  such  accounts  would  not 
change  unless  the  accounts  are 
restructured  by  those  authorized  to  take 
such  action.  The  FDIC  would  apply  the 
"grace  period  "  only  if  its  application 
would  increase  rather  than  decrease 
deposit  insurance  coverage. 

Only  one  commenter  opposed  the 
creation  of  a  "grace  period."  That 
commenter  stated  that  deposit  insurance 
should  be  based  on  the  ownership  of 
accounts.  If  ownership  changes  upon 
the  death  of  a  depositor,  in  the  opinion 
of  this  commenter,  the  insurance 
coverage  also  should  change.  Another 
commenter  did  not  oppose  a  "grace 
period'  but  expressed  concern  that  it 
would  create  additional  recordkeeping 
obhgations  on  the  depository 
institution.  A  third  commenter 
supported  a  "grace  period"  but  favored 
a  ninety-day  period  as  opposed  to  a  six- 
month  period.  With  the  exceptions 
noted  above,  the  commenters  supported 
theproposed  rule. 

The  Board  has  decided  to  adopt  the 
proposed  creation  of  a  six-month  "grace 
period."  The  rule  will  be  codified  at 
paragraph  (j)  of  §  330.3.  The  FDIC 
believes  that  the  "grace  period"  is 
consistent  with  the  general  principle 
that  insurance  coverage  is  based  on 
ownership  but  also  b^ed  on  the 
satisfaction  of  recordkeeping 
requirements.  Following  the  death  of  a 
depositor,  the  actual  ownership  of  an 
account  will  not  be  reflected  by  the 
account  records  unless  the  account  is 
restructured.  For  example,  a  joint 
account  immediately  following  the 
death  of  one  of  two  co-ownere  will 
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appear  to  remain  a  joint  account.  By 
themselves,  the  account  records  will  not 
indicate  that  the  account  is  a  single 
ownership  account  until  the  account 
has  been  restructured  by  the  survivor. 
The  FDICs  strict  reliance  on  ownership, 
under  these  circumstances,  contrasts 
with  the  FDICs  general  reliance  on  the 
account  records. 

The  FDIC  believes  that  a  six-month 
"grace  period"  will  create  an  eauitable 
balance  between  ownership  and 
recordkeeping  in  cases  involving 
deceased  depositors.  Also,  the  FDIC 
does  not  believe  that  the  "grace  period" 
will  create  any  recordkeeping  burdens 
on  the  depository  institution  because 
the  "grace  period"  is  directed  solely  at 
the  FDIC  itself  and  the  survivors  of 
deceased  depositors.  The  FDIC  would 
apply  the  "grace  period"  only  after  the 
depository  institution  had  failed. 

In  the  case  of  a  revocable  trust 
account,  the  "grace  period"  will  be 
triggered  by  the  death  of  the  owner  but 
not  by  the  death  of  a  beneficiary. 
Similarly,  in  the  case  of  an  irrevocable 
trust  account,  the  "grace  period"  will  be 
triggered  by  the  death  of  the  legal  owner 
or  settlor  but  not  by  the  death  of  a 
beneficiary  The  death  of  the  settlor  may 
or  may  not  be  significant  under  the 
terms  of  the  irrevocable  trust  agreement. 

Under  many  "living  trust"  agreements 
(discussed  in  greater  detail  below),  a 
revocable  trust  becomes  irrevocable 
upon  the  death  of  the  owner.  Through 
the  operation  of  the  "grace  period." 
such  "living  trust"  accounts  that  qualify 
as  revocable  trust  accounts  for  insurance 
purposes  could  be  insured  up  to  six 
months  as  revocable  trust  accounts — 
rather  than  irrevocable  trust  accounts — 
notwithstanding  the  death  of  the  owner. 

As  mentionecf  above,  only  one 
commenter  thought  that  six  months  was 
not  the  appropriate  length  of  time  for 
the  "grace  period."  That  commenter 
favored  a  period  of  ninety  days.  As 
noted  by  other  commenters.  however,  a 
six-month  jjeriod  is  consistent  with  the 
six-month  period  of  "separate 
insurance"  following  the  assumption  of 
the  deposits  of  one  insured  depository 
institution  by  another  insured 
depository  institution  (e.g.,  a  merger). 
See  12  use  1818(q).  The  FDIC  agrees 
with  the  majority  of  the  commenters 
that  a  period  of  six  months  is 
reasonable. 

C.  The  Insumnce  Coverage  of  "Living 
Trust"  Accounts 

Twelve  commenters  addressed  the 
proposed  insertion  into  the  regulations 
of  language  clarifying  the  insurance 
coverage  of  revocable  trust  accounts 
held  pursuant  io  'living  trust" 
agreements.  As  previously  explained. 


this  language  would  state  expressly  that 
the  presence  of  a  "defeating 
contingency"  in  the  "living  trust" 
agreement  would  prevent  the  account 
from  receiving  separate  insurance 
coverage  (i.e..  separate  from  any  single 
ownership  accounts  held  by  the  owner 
at  the  same  insured  depository 
institution). 

Ten  commenters  supported  the 
proposed  revision  as  a  means  of 
reducing  depositors"  confusion 
regarding  the  coverage  of  such  accounts. 
The  other  two  commenters  did  not 
oppose  the  insertion  of  clarifying 
language  into  the  regulations  but  urged 
the  FDIC  to  take  stronger  measures. 
Specifically,  they  urged  the  FDIC  to 
abolish  the  concept  of  "defeating 
contingencies"  altogether  so  that  a 
"living  trust"  account  would  be  entitled 
to  separate  insurance  coverage 
irrespective  of  any  such  contingencies. 
The  approach  recommended  by  these 
commenters  would  represent  an  abrupt 
departure  from  the  FDICs  established 
interpretation  of  the  regulations.  See 
FDIC  Advisory  Opinion  94-32  (May  18. 
1994).  entitled  "Guidelines  for 
Insurance  Coverage  of  Revocable  Trust 
Accounts  (Including  Living  Trust' 
Accounts)."  Though  this  approach 
would  remove  one  source  of  confusion 
regarding  the  operation  of  the  insurance 
regulations,  the  recommended  approach 
could  create  other  problems  For 
example,  an  owner's  "living  trust" 
agreement  with  various  contingencies 
.could  specify  that  one  qualifying 
beneficiary  could  assume  ownership  of 
the  trust  funds  under  one  set  of 
circumstances  but  that  two  qualifying 
beneficiaries  (or  no  qualifying 
beneficiaries)  could  assume  ownership 
of  the  funds  under  another  set  of 
circumstances.  Following  the  failure  of 
the  depository  institution,  the  FDIC 
would  be  faced  with  the  problem  of 
deciding  whether  the  maximum 
separate  insurance  coverage  of  the 
account  is  $100,000  (one  qualifying 
beneficiary)  or  $200,000  (two  qualifying 
beneficiaries). 

At  this  time,  the  FDIC  is  not  prepared 
to  abandon  its  long-standing 
interpretation  of  its  regulations 
regarding  the  insurance  coverage  of 
"living  trust"  accounts.  As  a  means  of 
reducing  some  of  the  confusion 
surrounding  these  accounts,  however, 
the  Board  has  adopted — in  the  final 
rule — the  proposed  clarifying  language. 
This  language  will  be  codified  at 
paragraph  (fi  of  §330.10. 

IV.  Comments  on  Other  ,\spects  of  the 
Proposed  Rule 

In  addition  to  addressing  the  three 
substantive  revisions  discussed  above. 


some  commenters  addressed  other 
aspects  of  the  proposed  rule.  For 
example,  several  commenters 
applauded  the  insertion  into  the 
regulations  of  examples.  Another 
commenter  criticizeid  the  renumbering 
of  the  sections.  Sf>ecifically.  this 
commenter  stated  that  the  renumbering 
of  the  sections  will  affect  the  accuracy 
of  training  materials.  Though  this 
concern  is  understandable,  the  FDIC 
believes  that  renumbering  is  necessary 
as  a  means  of  increasing  depositors' 
understanding  of  certain  rules  For 
example,  the  placement  of  current 
paragraph  (g)  of  §  330.3  in  new  §  330.4 
will  hi^light  this  rule  governing  the 
continuation  of  separate  deposit 
insurance  after  merger  of  insured 
depository  institutions 

A  number  of  commenters  addressed 
the  revisions  in  the  ANFR  that  were  not 
included  in  the  proposed  rule   Notably. 
several  voiced  disappointment  that  the 
FDIC  had  not  included  in  the  proposed 
rule  revisions  to  the  loint  account  and 
POD  account  rules  They  emphasized 
that  the  current  joint  account  rules,  in 
particular,  are  very  confusing  to  both 
the  industry  and  the  public  The  Board 
is  mindful  of  these  comment.^  and  has 
instructed  the  staff  to  continue  studying 
the  policy,  economic  and  other 
implications  of  amending  the  joint 
account  and  POD  account  mles  If  the 
Board  determines  that  such 
amendments  are  warranted,  it  will 
authorize  the  issuance  of  a  proposed 
rule  to  obtain  public  comment  on 
specific  changes  to  those  rules 

A  comment  regarding  the  insurance 
coverage  of  annuity  contract  accounts  is 
addressed  below  in  cormection  with 
new  §330.8. 

V.  Section-by-Section  Discussion  of  the 
Final  Rule 

Section  330.1 — Definitions 

This  section  has  been  expanded  to 
include  some  definitions  currently 
placed  in  other  sections  of  part  330. 
Also.  'Corporation"  has  been  defined  as 
thdiioiC. 


Section  330  2— Purpose 

This  section  has  been  reduced  by 
eliminating  a  narrative  descnption  of 
the  FDICs  authority  to  issue  deposit 
insurance  regulations.  This  information 
is  unnecessary. 

Section  330.3 — General  principles 

This  section  has  been  amended  in 
several  ways.  First,  examples  have  been 
added  to  illustrate  some  of  the  general 
principles.  Second,  in  recognition  of  its 
importance,  current  paragraph  (g)  of 
§  330.3  has  been  moved  horn  this 
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section  to  new  §  330.4  dealing  with  the 
continuation  of  separate  deposit 
insurance  after  merger  of  insured 
depository  institutions.  Third,  current 
*)  330  13  has  been  added  to  this  section 
as  new  paragraph  (g)  dealing  with  bank 
investment  contracts  Fourth,  a  new 
provision  has  been  added  to  provide  the 
survivors  of  deceased  depositors  with  a 
six-month  "grace  period"  for  the 
restructuring  of  accounts  The  provision 
is  new  paragraph  (|1  It  is  discussed  in 
detail  above 

Section  330  4 — Continuation  of  separate 
deposit  insurance  after  merger  of 
insured  depository  institutions 

This  is  a  new  section  composed  of  the 
provisions  m  current  paragraph  (g)  of 
§  330  3   It  addresses  the  deposit 
insurance  implications  of  bank  mergers 
and  acquisitions  The  placement  of  the 
rule  in  a  separate  section  of  the 
regulations  should  make  the  rule  more 
accessible 

Section  330.5 — Recognition  of  deposit 
ownership  and  recordkeeping 
requirements 

This  section  is  current  §  330  4  with 
two  substantive  amendments  First  the 
FDICs  recordkeeping  requirements  have 
been  amended  by  adding  an  exception 
to  the  general  rule  that  the  deposit 
account  records  of  a  depository^ 
institution  must  expressly  disclose  the 
existence  of  a  fiducian,'  relationship  in 
order  for  the  FDIC  to  recognize  the 
fiduciary  nature  of  the  account  The 
exception  provides  that  the  general 
requirement  would  not  apply  if  the 
FDIC  determines,  in  its  sole  discretion, 
that  the  titling  of  the  account  and  the 
underlying  deposit  account  records  of 
the  depository  institution  indicate  the 
existence  of  a  fiduciary  relationship 
The  section  specifies  that  the  exception 
might  apply,  for  example,  where  t)ie 
deposit  account  title  or  records  indicate 
that  the  account  is  held  by  an  escrow 
agent,  title  company,  or  an  entity  (or  its 
agent  or  nominee)  whose  business  is  to 
hold,  for  safekeeping  reasons,  deposits 
for  others  Second,  the  recordkeeping 
requirements  for  accounts  held  pursuant 
to  multi-tiered  fiduciary  relationships 
(current  paragraph  (b){3)  of  §  330.3  and 
new  paragraph  (l3)(3]  of  §330  5)  have 
been  modified  so  that  the  titles  of  such 
accounts  can  be  less  unwieldy  These 
revisions  are  discussed  above. 

Section  330.6 — Single  ownership 
accounts 

This  section  is  current  §  330.5  The 
definition  of  a  "sole  proprietorship  "  has 
been  moved  from  this  section  to  new 
^  330.1.  Also,  in  the  section  dealing 
with  a  decedent's  account,  a  cross- 


reference  has  been  added  to  new 
paragraph  (i)  of  §  330.3  The  latter 
provides  a  six-month   'grace  period"  for 
the  restructuring  of  accounts  following 
the  death  of  a  depositor. 

Section  330  7 — Accounts  held  by  an 
agent,  nominee,  guardian,  custodian  or 
conservator 

This  section  is  current  §  330.6.  The 
provision  on  mortgage  servicing 
accounts  has  been  clanfied  to  indicate 
that  such  accounts  are  not  entitled  to 
separate  insurance  Rather,  they  are 
insured  as  custodial  or  agency  accounts 
subject  to  aggregation  with  other 
accounts  held  by  the  ovtmer  at  the  same 
insured  depository  institution.  Also,  the 
provisions  on  annuity  contract  accounts 
have  been  moved  from  this  section  to 
new  §330.8 

Section  330. & — Annuity  contract 
accounts 

This  is  a  new  section  composed  of  the 
provisions  in  current  paragraph  (f)  of 
§  330.6,  Under  this  section,  funds  held 
bv  an  insurance  companv  tor  the  sole 
purpose  of  funding  life  insurance  or 
annuity  contracts  are  insured  up  to 
$100,000  per  annuitant  if  certain 
requirements  are  satisfied  The  FDIC  is 
placing  this  rale  m  a  separate  section  of 
the  regulations — rather  than  keeping  the 
rule  in  the  section  dealing  with  the 
'pass-through'  coverage  of  agency 
accounts — because  annuitv  contract 
accounts  represent  a  separate  category 
of  insurance  Also,  in  stating  that  such 
accounts  shall  be  insured  separatelv  in 
the  amount  of  up  to  $100  000  per 
annuitant,  the  FDIC  is  adding  the  word 
■'separately." 

One  commenter  objected  to  the 
addition  of  the  word  "separatelv."  In 
the  opinion  of  this  commenter  the 
addition  of  this  word  would  result  in  a 
windfall  for  insurance  companies  by 
creating  a  new  category  of  insured 
deposits 

Subject  to  the  requirements  in  the 
regulation,  the  FDIC's  long-standing 
staff  position  is  that  annuit\  contract 
accounts  represent  a  separate  category 
of  insured  deposits.  In  other  words,  the 
revision  does  not  create  a  new  category 
of  insured  deposits  but  simply  clarifies 
the  existing  coverage  of  such  accounts. 
The  need  for  such  clarification  is 
emphasized  by  the  comment. 

While  adding  the  word  "separately," 
the  FDIC  has  remo\'ed  the  phrase 
"different  right  and  capacity.    The 
phrase  is  unnecessary  and  confusing. 

Section  330.9 — Joint  ownership 
accounts 

This  section  is  current  §  330.7. 
Though  it  has  not  been  changed 


substantively,  the  section  has  been 
clarified  through  the  addition  of  several 
examples. 

Section  330.10 — Revocable  trust 
accounts 

This  section  is  current  §  330.8.  For  the 
purpose  of  clarification,  the  section  has 
been  rephrased  and  examples  have  been 
added  Also,  a  paragraph  has  been 
added  to  clarify  the  insurance  coverage 
of  revocable  trust  accounts  held 
pursuant  to  formal  "living  trust" 
agreements.  The  paragraph  states 
specifically  that  the  presence  of  a 
"defeating  contingency"  in  the  trust 
agreement  would  prevent  a  beneficiary's 
interest  from  receiving  separate 
insurance  under  this  section.  The 
addition  of  this  new  paragraph  is 
explained  in  detail  above. 

Section  330.11 — Accounts  of  a 
corporation,  partnership  or 
unincorporated  association 

This  section  is  current  §  330.9.  The 
definition  of  "independent  activity"  has 
been  moved  from  this  section  to  §  330.1. 

Section  330.12 — Accounts  held  by  a 
depository  institution  as  the  trustee  of 
an  irrevocable  trust 

This  section  is  current  §  330.10.  The 
modifications  are  slight  and  not 
substantive. 

Section  330.13 — Irrevocable  trust 
accounts 

This  section  is  current  §  330.11.  The 
definitions  of  "trust  interest"  and  "non- 
contingent  trust  interest  "  have  been 
moved  from  this  section  to  §  330.1 

Section  330.14 — Retirement  and  other 
employee  benefit  plan  accounts 

This  section  is  current  §  330.12.  It  is 
unchanged  except  for  the  deletion  of 
current  paragraph  (h)(2)(ii)  of  §  330.12, 
which  required  a  notice  to  cert.ain 
depositors  within  ten  business  days 
after  July  1,  1995.  That  provision  is 
obsolete. 

Section  330. 1 5 — Public  unit  accounts 

This  section  is  current  §  330,14,  It  is 
essentially  unchanged. 

Section  330.16— Effective  dates 

Changes  have  been  made  to  this 
section  to  indicate  that  the  designated 
effective  dates  apply  to  former  changes 
to  part  330.  The  FDIC  has  retained  this 
information  in  part  330  because  the 
effective  dates  might  be  relevant  in 
connection  with  time  deposits  issued 
prior  to  December  19,  1991.  until  the 
maturity  date  of  such  deposits. 

In  addition  to  the  changes  explained 
above,  two  sections  have  been 
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eliminated  by  the  final  rule.  First, 
current  %  330.13  ("Bank  investment 
contracts')  has  been  reduced  and 
moved  to  new  paragraph  (g)  of  S  330.3. 
Second,  current  §  330.15  ("Notice  to 
depositors")  has  been  removed 
altogether  as  unnecessary 

VI.  Paperwork  Reduction  Act 

No  collection  of  information  pursuant 
to  the  Paperwork  Reduction  Act  is 
contained  in  the  final  rule. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

VII.  Regulatory  Flexibility  Act 

The  Board  of  Directors  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  The  revisions 
to  the  deposit  insurance  rules  will 
impose  no  new  reporting,  recordkeeping 
or  other  compliance  requirements  upon 
those  entities.  Accordingly,  the  Act's 
requirements  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable 

Vni.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Office  of  Management  and  Budget 
has  determined  that  the  final  rule  is  not 
a  "major  rule"  within  the  meaning  of 
the  relevant  sections  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  (5  U.S.C. 
801  et  seq  ).  As  required  by  SBREFA, 
the  FDIC  will  file  the  appropriate 
reports  with  Congress  and  the  General 
Accounting  Office  so  that  the  final  rule 
may  be  reviewed.  The  effective  date  is 
July  I,  1998 

List  of  Subiects  in  12  CFR  Part  330 

Bank  deposit  insurance.  Banks. 
Banking.  Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations,  Trusts  and  trustees. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
revises  part  330  of  chapter  UI  of  title  12 
of  the  Code  of  Federal  Regulations  to 
read  as  fallows 

PART  330— DEPOSIT  INSURANCE 
COVERAGE 

Sec. 

330  1     D«finitions. 

330  2     Purpos* 

330  ;l    Genpml  principl«s. 

330.4  Continuation  of  separate  deposit 
insurance  after  mergnr  of  insur«d 
depository  institutions 

330.5  Recognition  uf  deposit  ownership  and 
recordkeeping  requir«menls 

330.6  Single  ownenhip  accounts. 


330. 7    Accounts  held  by  an  agent,  nominee, 

guardian,  custodian  or  conservator. 
330  8     Annuity  contract  accounts. 

330.9  joint  ownership  accounts. 

330.10  Revocable  trust  accounts. 

330.11  Accounts  of  a  corporation, 
partnership  or  unincorporated 
association. 

330  12     Accounts  held  by  a  depository 

institution  as  the  trustee  of  an 

irrevocable  trust. 
330  13     Irrevocable  trust  accounts. 
330  M    Retirement  and  other  employee 

benefit  plan  accounts. 
330  1 5     Public  unit  accounts. 
330  16     Effective  dates 

Authority:  12  USC  1813(1).  1813(m), 
I817(i),  1818(q).  1819(Tonth).  1820(f). 
1821(a).  1822(c) 

§330.1    D«flnttlona. 

For  the  purposes  of  this  part: 

(a)  Act  means  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1811  et  sea). 

(b)  Corporation  means  the  Federal 
Deposit  Insurance  (Corporation. 

(c)  Default  has  the  same  meaning  as 
provided  under  section  3(x)  of  the  Act 
(12  use.  1813(x)). 

(d)  Deposit  has  the  same  meaning  as 
provided  under  section  3(1)  of  the  Act 
(12  use.  1813(1)). 

(e)  Deposit  account  records  means 
account  ledgers,  signature  cards, 
certificates  of  deposit,  passbooks, 
corporate  resolutions  authorizing 
accounts  in  the  possession  of  the 
insured  depository  institution  and  other 
books  and  records  of  the  insured 
depository  institution,  including  records 
maintained  by  computer,  which  relate 
to  the  insured  depository  institution's 
deposit  taking  function,  but  does  not 
mean  account  statements,  deposit  sUps, 
items  deposited  or  cancelled  checks. 

(f)  f  D/U  means  the  Federal  Deposit 
Insurance  Corporation. 

(g)  Independent  activity.  A 
corporation,  partnership  or 
unincorporated  association  shall  be 
deemed  to  be  engaged  in  an 
"independent  activity"  if  the  entity  is 
operated  primarily  for  some  purpose 
other  than  to  increase  deposit  insurance. 

(h)  Insured  branch  means  a  branch  of 
a  foreign  bank  any  deposits  in  which  are 
insured  in  accordance  with  the 
provisions  of  the  Act 

(i)  Insured  deposit  has  the  same 
meaning  as  that  provided  under  section 
3(m)(l)ofthe  Act(12U.S.C. 
1813(m)(l)). 

(j)  Insured  depository  institution  is 
any  depository  institution  whose 
deposits  are  insured  pursuant  to  the 
Act.  including  a  foreign  bank  having  an 
insured  branch. 

(k)  Natural  person  means  a  human 
being. 

(I)  Non-contingent  trust  interest 
means  a  trust  interest  capable  of 


determination  without  evaluation  of 
contingencies  except  for  those  covered 
by  the  present  worth  tables  and  rules  of 
calculation  for  their  use  set  forth  in 
§20.2031-7  of  the  Federal  Estate  Tax 
Regulations  (26  CFR  20.2031-7)  or  any 
similar  present  worth  or  life  expectancy 
tables  which  may  be  adopted  by  the 
Internal  Revenue  Service. 

(m)  Sole  proprietorship  means  a  form 
of  business  in  which  one  person  owns 
all  the  assets  of  the  business,  in  contrast 
to  a  partnership  or  corporation. 

(nj  Trust  estate  means  the 
determinable  and  beneficial  interest  of  a 
beneficiary  or  principal  in  trust  funds 
but  does  not  include  the  beneficial 
interest  of  an  heir  or  devisee  in  a 
decedent's  estate 

(o)  Trust  funds  means  funds  held  by 
an  insured  depository  institution  as 
trustee  pursuant  to  any  irrevocable  trust 
established  pursuant  to  any  statute  or 
written  trust  agreement. 

(p)  Trust  interest  means  the  interest  of 
a  beneficiary  in  an  irrevocable  express 
trust  (other  than  an  employee  benefit 
plan)  created  either  by  written  trust 
instrument  or  by  statute,  but  does  not 
include  any  interest  retained  by  the 
settlor. 

1330.2     Purpose. 

The  pu.'-pvoe  of  this  part  is  to  clarify 
the  rules  and  define  the  terras  necessary 
to  afford  deposit  insurance  coverage 
under  the  Act  and  provide  rules  for  the 
recognition  of  deposit  ov^Tiership  in 
various  rirrumstanres 

f  330.3    Qeneral  prlnclptes. 

(a)  Ownership  rights  and  capacities. 
The  insurance  coverage  provided  by  the 
Act  and  this  part  is  based  upon  the 
ownership  rights  and  capacities  in 
which  deposit  accounts  are  maintained 
at  insured  depository  institutions.  All 
deposits  in  an  insured  depository 
institution  which  are  maintained  in  the 
same  right  and  capacity  (by  or  for  the 
benefit  of  a  particular  depositor  or 
depositors)  shall  be  added  together  and 
insured  in  accordance  with  this  part. 
Deposits  maintained  in  different  rights 
and  capacities,  as  recognized  under  this 
part,  shall  be  insured  separately  from 
each  other. 

(Example:  Single  ownership  accounts  and 
joint  ownership  accounts  are  insiu«d 
separately  from  each  other.) 

(b)  Deposits  maintained  in  separate 
insured  depository  institutions  or  in 
separate  branches  of  the  same  insured 
depository  institution.  Any  deposit 
accounts  maintained  by  a  depositor  at 
one  insured  depository  institution  are 
insured  separately  from,  and  without 
regard  to.  any  deposit  accounts  that  the 
same  depositor  maintains  at  any  other 
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separately  chartered  and  insured 
depositorv  institution,  even  if  two  or 
more  separately  chartered  and  insured 
depositorv'  institutions  are  affiliated 
through  common  ownership 

(Example  Deposits  held  by  the  same 
individual  at  two  different  banks  owned  by 
the  same  banlt  holding  company  would  be 
insured  separately,  per  banlt  ) 

The  deposit  accounts  of  a  depositor 
maintained  in  the  same  right  and 
capacity  at  different  branches  or  offices 
of  the  same  insured  depository 
institution  are  not  separately  insured 
rather  they  shall  be  added  together  ana 
insured  in  accordance  with  this  part. 

(c)  Deposits  maintained  hv  foreigners 
and  deposits  denominated  in  foreign 
currency  The  availability  of  deposit 
insurance  is  not  limited  to  citizens  and 
residents  of  the  United  States  .^ny 
person  or  entity  that  maintains  deposits 
in  an  insured  depository  institution  is 
entitled  to  the  deposit  insurance 
provided  bv  the  Ad  and  this  part  In 
addition,  deposits  denominated  in  a 
foreign  currency  shall  be  insured  in 
accordance  with  this  part  Deposit 
insurance  for  such  deposits  shall  be 
determined  and  paid  in  the  amount  of 
United  States  dollars  that  is  equivalent 
in  value  to  the  amount  of  the  deposit 
denominated  in  the  foreign  currency  as 
of  close  of  business  on  the  date  of 
default  of  the  insured  depository 
institution  The  exchange  rates  to  be 
used  for  such  conversions  are  the  12  PM 
rates  (the  'noon  buying  rates  for  cable 
transfers  ")  quoted  for  major  currencies 
by  the  Federal  Reserve  Bank  of  New 
Yorl.  on  the  date  of  default  of  the 
insured  depository  institution,  unless 
the  deposit  agreement  specifies  that 
some  other  widely  recognized  exchange 
rates  are  to  be  used  for  all  purposes 
under  that  agreement,  in  which  case,  the 
rates  so  specified  shall  be  used  for  such 
conversions. 

(d)  Deposits  in  insured  branches  of 
foreign  banks  Deposits  in  an  insured 
branch  of  a  foreign  bank  which  are 
payable  by  contract  in  the  United  States 
shall  be  insured  in  accordance  with  this 
part,  except  that  any  deposits  to  the 
credit  of  the  foreign  bank,  or  any  office, 
branch,  agency  or  any  wholly  owned 
subsidiary  of  the  foreign  bank,  shall  not 
be  insured   .Ml  deposits  held  by  a 
depositor  in  the  same  right  and  i.apacity 
in  more  than  one  insured  branch  of  the 
same  foreign  bank  shall  be  added 
together  for  the  purpose  of  determining 
the  amount  of  deposit  insurance 

(e)  Deposits  payable  solely  outside  of 
the  United  States  and  certain  other 
locations.  Any  obligation  of  an  insured 
depositors'  institution  which  is  payable 
solely  at  an  office  of  such  institution 


lo<::ated  outside  the  States  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  Guam,  the  Commonwealth  of  the 
.Northern  Mariana  Islands,  American 
Samoa,  the  Trust  Territory  of  the  Pacific 
Islands,  and  the  Virgin  Islands,  is  not  a 
deposit  for  the  purposes  of  this  part. 

ff)  International  hanking  facility 
deposits  An  "international  banking 
facility  time  deposit."  as  defined  by  the 

Board  of  Governors  of  the  Federal     

Reserve  Svstem  m  Regulation  D  (12  CFR 
204.8(a)(2)).  or  in  any  successor 
regulation,  is  not  a  deposit  for  the 
purposes  of  this  part 

(g)  Bank  investment  contracts.  As 
required  bv  section  n(a)(8)  of  the  Act 
(12  U.S.C. '1821(a)(8)),  any  liability 
arising  under  any  investment  contract 
between  any  insured  depository 
institution  and  any  employee  benefit 
plan  which  expressly  permits  "benefit 
responsive  withdrawals  or  transfers"  (as 
defined  in  section  11  (a  1(8)  of  the  Aci) 
are  not  insured  deposits  for  purposes  of 
this  part  The  term  "substantial  penahy 
or  adjustment"  used  m  section  11(a)(8) 
of  the  Act  means,  in  the  case  of  a 
deposit  having  an  onginal  term  which 
exceeds  one  year,  all  interest  earned  on 
the  amount  withdravkm  from  the  date  of 
deposit  or  for  six  months,  whichever  is 
less;  or,  in  the  case  of  a  deposit  having 
an  original  term  of  one  year  or  less,  all 
interest  earned  on  the  amount 
withdrawn  hrom  the  date  of  deposit  or 
three  months,  whichever  is  less 

(h)  Application  of  state  or  local  law  to 
deposit  insurance  determinations.  In 
general,  deposit  insurance  is  for  the 
benefit  of  the  owner  or  owners  of  funds 
on  deposit.  However,  while  ownership 
under  slate  law  of  deposited  funds  is  a 
necessary  condition  for  deposit 
insurance,  ownership  under  state  law  is 
not  sufficient  for.  or  decisive  in, 
determining  deposit  insurance  coverage 
Deposit  insurance  coverage  is  also  a 
function  of  the  deposit  account  records 
of  the  insured  depository  institution,  of 
recordkeeping  requirements,  and  of 
other  provisions  of  this  part,  which,  in 
the  interest  of  uniform  national  njles  for 
deposit  insurance  coverage,  are 
controlling  for  purposes  of  determining 
deposit  insurance  coverage. 

(il  Determination  of  the  amount  of  a 
deposit — (1)  General  rule.  The  amount 
of  a  deposit  is  the  balance  of  principal 
and  interest  unconditionally  credited  to 
the  deposit  account  as  of  the  date  of 
default  of  the  insured  depository 
institution,  plus  the  ascertainable 
amount  of  interest  to  that  date,  accrued 
at  the  contract  rate  (or  the  anticipated  or 
announced  interest  or  dividend  rate), 
which  the  insured  depository  institution 
in  default  would  have  paid  if  the 
deposit  had  matured  on  that  date  and 


the  insured  depository  institution  had 
not  failed.  In  the  absence  of  any  such 
announced  or  anticipated  interest  or 
dividend  rate,  the  rate  for  this  purpose 
shall  be  whatever  rate  was  paid  in  the 
immediately  preceding  pajnment  period. 

(2)  Discounted  certificates  of  deposit. 
The  amount  of  a  certificate  of  deposit 
sold  by  an  insured  depository 
Institution  at  a  discount  from  its  face 
value  is  its  original  purchase  price  plus 
the  amount  of  accrued  earnings 
calculated  by  compounding  interest 
annually  at  the  rate  necessary  to 
increase  the  original  purchase  price  to 
the  maturity  value  over  the  life  of  the 
certificate. 

(3)  Waiver  of  minimum  requirements. 
In  the  case  of  a  deposit  with  a  fixed 
payment  date,  fixed  or  minimum  term, 
or  8  qualifying  or  notice  period  that  has 
not  expired  as  of  such  date,  interest 
thereon  to  the  date  of  closing  shall  be 
computed  according  to  the  terms  of  the 
deposit  contract  as  if  interest  had  been 
credited  and  as  if  the  deposit  could  have 
been  withdrawn  on  such  date  without 
any  penalty  or  reduction  in  the  rate  of 
earnings. 

(j)  Continuation  of  insurance  coverage 
following  the  death  of  a  deposit  owner. 
The  deaSi  of  a  deposit  owner  shall  not 
affect  the  insurance  coverage  of  the 
deposit  for  a  period  of  six  months 
following  the  ov^mer's  death  unless  the 
deposit  account  is  restructured.  The 
operation  of  thffe  grace  period,  however, 
shall  not  result  in  a  reduction  of 
coverage  If  an  account  is  not 
restructured  within  six  months  after  the 
owner's  death,  the  insurance  shall  be 
provided  on  the  basis  of  actual 
ownership  in  accordance  with  the 
provisions  of  §  330.5(a)(1). 

§  330  4     Continuattoo  of  aeparate  dopos* 
insurance  attef  merger  ot  insured 
depository  lnstttution& 

Whenever  the  liabilities  ol  one  or 
more  insured  depository  institutions  for 
deposits  are  assumed  by  another 
insured  depository  institution,  whether 
by  merger,  consolidation,  other  statutory 
assumption  or  contract: 

(a)  The  insured  status  of  the 
institutions  whose  liabilities  have  been 
assumed  terminates  on  the  date  of 
receipt  by  the  FDIC  of  satisfactory 
evidence  of  the  assumption;  and 

(b)  The  separate  insurance  of  deposits 
assumed  continues  for  six  months  from 
the  date  the  assumption  takes  effect  or, 
in  the  case  of  a  time  deposit,  the  earliest 
maturity  date  after  the  six-month 
period.  In  the  case  of  time  depKKits 
which  mature  within  six  months  of  the 
date  the  deposits  are  assumed  and 
which  are  renewed  at  the  same  dollar 
amount  (either  with  or  without  accrued 
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interest  having  been  added  to  the 
principal  amount)  and  for  the  same  term 
as  the  original  deposit,  the  separate 
insurance  applies  to  the  renewed 
deposits  until  the  first  maturity  date 
after  the  six-month  period.  Time 
deposits  that  mature  within  six  months 
of  the  deposit  assumption  and  that  are 
renewed  on  any  other  basis,  or  that  are 
not  renewed  and  thereby  become 
demand  deposits,  are  separately  insured 
only  until  the  end  of  the  six-month 
period. 


§  »o  6    RacegnMofi  of  dipoall  amnwhip 
and  facofcm— ping  nquhmimnim. 

(a)  Recognition  of  deposit 
ownership — (1)  Evidence  of  deposit 
ownership.  Except  as  indicated  in  this 
paragraph  (a)(1)  or  as  provided  in 
S  330. 3(j),  in  determining  the  amount  of 
insurance  available  to  each  depositor, 
the  FDIC  shall  presume  that  deposited 
funds  are  actually  owned  in  the  manner 
indicated  on  the  deposit  account 
records  of  the  insured  depository 
institution.  If  the  FDIC,  in  its  sole 
discretion,  determines  that  the  deposit 
account  records  of  the  insured 
depository  institution  are  clear  and 
unambiguous,  those  records  shall  be 
considered  binding  on  the  depositor, 
and  the  FDIC  shall  consider  no  other 
records  on  the  manner  in  which  the 
funds  are  owned.  If  the  deposit  account 
records  are  ambiguous  or  unclear  on  the 
manner  in  which  the  fun<is  are  owned, 
then  the  FDIC  may,  in  its  sole 
discretion,  consider  evidence  other  than 
the  deposit  account  records  of  the 
insured  depository  institution  for  the 
purpose  of  establishing  the  manner  in 
which  the  funds  are  owned.  Despite  the 
general  requirements  of  this  paragraph 
(a)(1),  if  the  FDIC  has  reason  to  believe 
that  the  insured  depository  institution's 
deposit  account  records  misrepresent 
the  actual  ownership  of  deposited  funds 
and  such  misrepresentation  would 
increase  deposit  insurance  coverage,  the 
FDIC  may  consider  all  available 
evidence  and  pay  claims  for  insured 
deposits  on  the  basis  of  the  actual  rather 
than  the  misrepresented  ownership. 

(2)  Recognition  of  deposit  ownership 
in  custodial  accounts.  In  the  case  of 
custodial  deposits,  the  interest  of  each 
beneficial  owner  may  be  determined  on 
a  fractional  or  percentage  basis.  This 
may  be  accomplished  in  any  manner 
which  indicates  that  where  the  funds  of 
an  owner  are  commingled  with  other 
funds  held  in  a  custodial  capacity  and 
a  portion  thereof  is  placed  on  deposit  in 
one  or  more  insured  depository 
institutions  without  allocation,  the 
owner's  insured  interest  in  the  deposit 
in  any  one  insured  depository 
institution  would  represent,  at  any 


given  time,  the  same  fractional  share  as 
his  or  her  share  of  the  total  commingled 
funds. 

(b)  Recordkeeping  requirements — (1) 
Disclosure  of  fiduciary  relationships. 
The  "deposit  account  records"  (as 
defined  in  §  330.1(e))  of  an  insured 
depository  institution  must  expressly 
disclose,  by  way  of  specific  references, 
the  existence  of  any  fiduciary 
relationship  including,  but  not  limited 
to.  relationships  involving  a  trustee, 
agent,  nominee,  guardian,  executor  or 
custodian,  pursuant  to  which  funds  in 
an  account  are  deposited  and  on  which 
a  claim  for  insurance  coverage  is  based 
No  claim  for  insurance  coverage  based 
on  a  fiduciary  relationship  will  be 
recognized  if  no  fiduciary  relationship 
is  evident  from  the  deposit  account 
records  of  the  insured  depository 
institution.  The  general  requirement  for 
the  express  indication  that  the  account 
is  held  in  a  fiduciary  capacity  will  not 
apply,  however,  in  instances  where  the 
FDIC  determines,  in  its  sole  discretion, 
that  the  titling  of  the  deposit  account 
and  the  underlying  deposit  account 
records  sufficiently  indicate  the 
existence  of  a  fiduciary  relationship. 
This  exception  may  apply,  for  example, 
where  the  deposit  account  title  or 
records  indicate  that  the  account  is  held 
by  an  escrow  agent,  title  company  or  a 
company  whose  business  is  to  hold 
deposits  and  securities  for  others. 

(2)  Details  of  fiduciary  relationships. 
If  the  deposit  account  records  of  an 
insured  depository  institution  disclose 
the  existence  of  a  relationship  which 
might  provide  a  basis  for  additional 
insurance  (including  the  exception 
provided  for  in  paragraph  (b)(1)  of  this 
section),  the  details  of  the  relationship 
and  the  interests  of  other  parties  in  the 
account  must  be  ascertainable  either 
from  the  deposit  account  records  of  the 
insured  depository  institution  or  fi^m 
records  maintained,  in  good  faith  and  in 
the  regular  course  of  business,  by  the 
depositor  or  by  some  person  or  entity 
that  has  undertaken  to  maintain  such 
records  for  the  depositor. 

(3)  Multi-tiered  fiduciary 
relationships.  In  deposit  accounts  where 
there  are  multiple  levels  of  fiduciary 
relationships,  there  are  two  methods  of 
satisfying  paragraphs  (b)(1)  and  (b)(2)  of 
this  section  to  obtain  insurance  coverage 
for  the  interests  of  the  true  beneficial 
owners  of  a  deposit  account. 

(i)  One  method  is  to: 

(A)  Expressly  indicate,  on  the  deposit 
account  records  of  the  insured 
depository  institution,  the  existence  of 
each  and  every  level  of  fiduciary 
relationships;  and 


(B)  Disclose,  at  each  level,  the  name(s) 
and  interest(s)  of  the  person(s)  on  whose 
behalf  the  party  at  that  level  is  acting. 

(ii)  An  alternative  method  is  to: 

(A)  Expressly  indicate,  on  the  deposit 
account  records  of  the  insured 
depository  institution,  that  there  are 
multiple  levels  of  fiduciary 
relationships; 

(B)  Disclose  the  existence  of 
additional  levels  of  fiduciary 
relationships  in  records,  maintained  in 
good  faith  and  in  the  regular  course  of 
business,  by  parties  at  subsequent 
levels;  and 

(C)  Disclose,  at  each  of  the  levels,  the 
name(s)  and  interest(s)  of  the  f>erson(s) 
on  whose  behalf  the  party  at  that  level 
is  acting.  No  person  or  entity  in  the 
chain  of  parties  will  be  permitted  to 
claim  that  they  are  acting  m  a  fiduciary 
capacity  for  others  unless  the  possible 
existence  of  such  a  relationship  is 
revealed  at  some  previous  level  in  the 
chain. 

(4)  Exceptions  to  recordkeeping 
requirements — (i)  Deposits  evidenced  by 
negotiable  instruments  If  anv  deposit 
obligation  of  an  insured  depository 
institution  is  evidenced  by  a  negotiable 
certificate  of  deposit,  negotiable  draft, 
negotiable  cashier's  or  officers  chet  k. 
negotiable  certified  e:het:k.  negotiable 
traveler's  check,  letter  of  credit  or  other 
negotiable  instrument,  the  FDIC'  will 
recognize  the  owner  of  such  deposit 
obligation  for  all  purposes  of  claim  for 
insured  deposits  to  the  same  extent  as 
if  his  or  her  name  and  interest  were 
disclosed  on  the  records  of  the  insured 
depositorv  institution;  provided,  that 
the  instrument  was  in  fact  negotiated  to 
such  owner  prior  to  the  date  of  default 
of  the  insured  depository  institution. 
The  owner  must  provide  affirmative 
proof  of  such  negotiation,  in  a  form 
satisfactory  to  the  FDIC,  to  substantiate 
his  or  her  claim.  Receipt  of  a  negotiable 
instrument  directly  from  the  insured 
depository  institution  in  default  shall, 
in  no  event,  be  considered  a  negotiation 
of  said  instrument  for  purposes  of  this 
provision. 

(ii)  Deposit  obligations  for  payment  of 
items  forwarded  for  collection  by 
depository  institution  acting  as  agent. 
Where  an  insured  depository  institution 
in  default  has  become  obligated  for  the 
payment  of  items  forwarded  for 
collection  by  a  depository  institution 
acting  solely  as  agent,  the  FDIC  will 
recognize  the  holders  of  such  items  for 
all  purposes  of  claim  for  insured 
deposits  to  the  same  extent  as  if  their 
name(s)  and  interest(s)  were  disclosed 
as  depositors  on  the  deposit  account 
records  of  the  insured  depository 
institution,  when  such  claim  for  insured 
deposits,  if  otherwise  payable,  has  been 
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established  by  the  execution  and 
delivery  of  prescribed  forms.  The  FDIC 
will  recognize  such  depository 
institution  forwarding  such  items  for  the 
holders  thereof  as  agent  for  such  holders 
for  the  purpose  of  making  an  assignment 
to  the  FTDIC  of  their  rights  against  the 
insured  depository  institution  in  default 
and  for  the  purpose  of  receiving 
payment  on  their  behalf 

§  330.6    Single  ownership  accounts. 

(a)  Individual  accounts  Funds  ov\-ned 
by  a  natural  person  and  deposited  in 
one  or  more  deposit  accounts  in  his  or 
her  own  name  shall  be  added  together 
and  insured  up  to  $100,000  in  the 
aggregate  Exception;  Despite  the 
general  requirement  in  this  paragraph 
(a),  if  more  than  one  natural  person  has 
the  right  to  withdraw  funds  from  an 
individual  account  (excluding  persons 
who  have  the  right  to  withdraw  by 
Virtue  of  a  Power  of  Attorney),  the 
account  shall  be  treated  as  a  joint 
ownership  account  (although  not 
necessarily  a  qualif>'ing  joint  account) 
and  shall  be  insured  in  accordance  with 
the  provisions  of  §  330  9.  unless  the 
deposit  account  records  clearly  indicate, 
to  the  satisfaction  of  the  FDIC  that  the 
funds  are  owned  bv  one  individual  and 
that  other  signatories  on  the  account  are 
merely  authorized  to  withdraw  funds  on 
behalf  of  the  ov\Tier, 

(b)  Sole  proprietorship  accounts. 
Funds  owned  by  a  business  which  is  a 
"sole  proprietorship'  (as  defined  in 

§  330. l(m))  and  deposited  in  one  or 
more  deposit  accounts  in  the  name  of 
the  business  shall  be  treated  as  the 
individual  accountlsl  of  the  person  who 
is  the  sole  propnetor,  added  to  any 
other  individual  accounts  of  that 
person,  and  insured  up  to  $100,000  in 
the  aggregate 

(c)  Smgle-name  accounts  containing 
community  property  funds.  Community 
property  funds  deposited  into  one  or 
more  deposit  accounts  in  the  name  of 
one  member  of  a  husband-wife 
community  shall  be  treated  as  the 
individual  account(s)  of  the  named 
member  added  to  any  other  individual 
accounts  of  that  person,  and  insured  up 
to  $100,000  in  the  aggregate. 

(d)  Accounts  of  a  decedent  and 
accounts  held  by  executors  or 
administrators  of  a  decedent's  estate 
Funds  held  in  the  name  of  a  decedent 
or  in  the  name  of  the  executor, 
administrator,  or  other  personal 
representative  of  his  or  her  estate  and 
deposited  into  one  or  more  deposit 
accounts  shall  be  added  together  and 
insured  up  to  $100,000  in  the  aggregate; 
provided,  however,  that  nothing  in  this 
paragraph  (d)  shall  affect  the  operation 
of  §  330. 3(j).  The  deposit  insurance 


provided  by  this  paragraph  (d)  shall  be 
separate  from  any  insurance  coverage 
provided  for  the  individual  deposit 
accounts  of  the  executor,  administrator 
other  personal  representative  or  the 
beneficiaries  of  the  estate 

$  330.7    Accounts  tieid  by  an  agent, 
nominee,  guardian,  custodian  or 
conservator. 

(a)  Agency  or  nominee  accounts 
Funds  owned  by  a  principal  or 
principals  and  deposited  into  one  or 
more  deposit  accounts  in  the  name  of  an 
agent,  custodian  or  nominee,  shall  be 
insured  to  the  same  extent  as  if 
deposited  in  the  name  of  the 
principalis).  When  such  funds  are 
deposited  by  an  insured  depositorv 
institution  acting  as  a  trustee  of  an 
irrevocable  trust,  the  insurance  coverage 
shall  be  governed  by  the  provisions  of 
§330.13 

(b)  Guardian,  custodian  or 
conser\'ator  accounts  Funds  held  by  a 
guardian,  custodian,  or  conservator  for 
the  benefit  of  his  or  her  ward,  or  for  the 
benefit  of  a  minor  under  the  Uniform 
Gifts  to  Minors  .^ct  and  deposited  into 
one  or  more  accounts  in  the  name  of  the 
guardian,  custodian  or  conservator 
-shall,  for  purposes  of  this  part,  be 
deemed  to  be  agencv  or  nominee 
accounts  and  shall  be  insured  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Accounts  held  by  fiduciaries  on 
behalf  of  two  or  more  persons.  Funds 
held  by  an  agent,  nominee,  guardian, 
custodian,  conservator  or  loan  servicer, 
on  behalf  of  two  or  more  persons  jointly. 
shall  be  tre.ated  as  a  pint  ownership 
account  and  shall  be  insured  in 
accordance  with  the  provisions  of 
§330.9 

(d)  Mortgage  servicing  accounts. 
Accounts  maintained  by  a  mortgage 
servicer,  in  a  custodial  or  other 
fiduciary  capacity,  which  are  comprised 
of  pa\Tnents  by  mortgagors  of  principal 
and  interest,  shall  be  insured  in 
accordance  with  paragraph  (a)  of  this 
section  for  the  interest  of  each  owTier 
(mortgagee,  investor  or  security  holder) 
in  such  accounts.  Accounts  maintained 
by  a  mortgage  servicer,  in  a  custodial  or 
other  fiduciarv-  capacity,  which  are 
comprised  of  payments  by  mortgagors  of 
taxes  and  insurance  premiums  shall  be 
added  together  and  insured  in 
accordance  with  paragraph  (a)  of  this 
section  for  the  ownership  interest  of 
each  mortgagor  in  such  accounts. 

(e)  Custodian  accounts  for  American 
Indians  Paragraph  (a)  of  this  section 
shall  not  apply  to  any  interest  an 
individual  .American  Indian  may  have 
in  funds  deposited  by  the  Bureau  of 
Indian  Affairs  of  the  United  States 


Department  of  the  Interior  (the  "BIA") 
on  behalf  of  that  person  pursuant  to  25 
use.  162(a),  or  by  any  other  disbursing 
agent  of  the  United  States  on  behalf  of 
that  p>erson  pursuant  to  similar 
authority,  in  an  insured  depository 
institution.  The  interest  of  each 
American  Indian  in  all  such  accounts 
maintained  at  the  same  insured 
depositor*  institution  shall  be  added 
together  and  insured,  up  to  $100,000. 
separately  from  any  other  accounts 
maintained  by  that  person  in  the  same 
insured  depositorv  institution 

§  330.8    Annuity  contract  accounts. 

(a)  Funds  held  by  an  insurance 
company  or  other  corf)oration  in  a 
deposit  account  for  the  sole  purpose  of 
funding  life  insurance  or  annuity 
contracts  and  any  benefits  incidental  to 
such  contracts,  shall  be  insured 
separately  in  the  amount  of  up  to 
SlOO.OOO  per  annuitant,  provided  that, 
pursuant  to  a  state  statute; 

(1)  The  corporation  establishes  a 
separate  account  for  such  funds; 

12)  The  account  cannot  be  charged 
with  the  liabilities  arising  out  of  any 
other  business  of  the  corporation;  and 

(3)  The  account  cannot  be  invaded  by 
other  creditors  of  the  corporation  in  the 
event  that  the  corporation  becomes 
insolvent  and  its  assets  are  liquidated. 

(b)  Such  insurance  coverage  shall  be 
separate  from  the  insurance  provided 
for  any  other  accounts  maintained  by 
the  corporation  or  the  annuitants  at  the 
same  insured  depositor^'  institution. 

§  330.9    Joint  ownership  accounts. 

(a)  Separate  insurance  coverage. 
Qualifying  joint  accounts,  whether 
owned  as  joint  tenants  with  right  of 
survivorship,  as  tenants  in  common  or 
as  tenants  by  the  entirety,  shall  be 
insured  separately  from  any 
individually  owned  (single  ownership) 
deposit  accounts  maintained  by  the  co- 
owners. 

(Example:  If  A  has  a  single  ownership 
account  and  also  is  a  joint  owner  of  a 
qualifying  joint  account,  A's  interest  in  the 
joint  account  would  be  insured  separately 
from  his  or  her  interest  in  the  individual 
account.)  Quahfying  joint  accounts  in  the 
names  of  both  hust)and  and  wife  which  are 
comprised  of  community  property  funds 
shall  be  added  together  and  insured  up  to 
SlOO.OOO,  separately  from  any  funds 
depxjsited  into  accounts  bearing  their 
individual  names. 

(b)  Determination  of  insurance 
coverage.  Step  one:  all  qualifying  joint 
accounts  owned  by  the  same 
combination  of  individuals  shall  be 
added  together,  the  aggregate  amount  is 
insurable  up  to  a  limit  of  $100,000. 

(Example:  A  quahfying  joint  account 
owned  by  "A&B"  would  be  added  to  a 
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and  the  insurable  limit  on  the  combined 
balances  m  those  accounts  would  be 
SIOO.OOO  Moreover,  the  insurable  limit  on  a 
single  qualifying  loint  account  owned  by 
"AiB"  would  be  $100,000  Thus,  any 
qualifying  joint  account  (or  group  of 
qualifying  joint  accounts  owned  by  the  same 
combination  of  persons)  with  a  balance  over 
SIOO.OOO  will  be  over  the  insurance  limit.) 

Step  two:  the  interests  of  each  co- 
owner  in  all  qualifying  joint  accounts, 
whether  owned  by  the  same  or  different 
combinations  of  persons,  shall  then  be 
added  together  and  the  total  shall  be 
insured  up  to  $100,000. 

{Example:  "AAB"  have  a  qualifying  joint 
account  with  a  balance  of  $100,000;  "A»C" 
have  a  qualifying  joint  account  with  a 
balance  of  $150,000;  and  "AAD"  have  a 
qualifying  joint  account  with  a  balance  of 
$100,000.  The  balance  in  the  account  owned 
by  "AliC"  exceeds  $100,000.  so  under  step 
one  the  excess  amount.  $50,000.  would  be 
uninsured   A's  combined  ownership  interests 
In  the  Insurable  amounts  in  the  accounts 
would  be  $1 50,000.  of  which  under  step  two 
$100,000  would  be  insured  and  $50,000 
would  be  uninsured;  B's  ownership  interest 
would  be  $50,000.  all  of  which  would  be 
insured.  C's  insurable  ownership  interest 
would  be  $50,000.  all  of  which  would  be 
Insured;  and  D's  ownership  interest  would  be 
$50,000,  all  of  which  would  be  insured.) 

(c)  Qualifying  joint  accounts.  (1)  A 
joint  deposit  account  shall  be  deemed  to 
be  a  qualifying  joint  account,  for 
purposes  of  this  section,  only  if: 

(i)  All  co-owners  of  the  funds  in  the 
account  are  "natural  persons"  (as 
defined  in  S  330. Kkj);  and 

(ii)  Each  co-owner  has  personally 
signed  a  deposit  account  signature  card: 
and 

(iii)  Each  co-owner  possesses 
withdrawal  rights  on  the  same  basis. 

(2)  The  signature-card  requirement  of 
paragraph  (c)(l)(ii)  of  this  section  shall 
not  apply  to  certificates  of  deposit,  to 
any  deposit  obligation  evidenced  by  a 
negotiable  instrument,  or  to  any  account 
maintained  by  an  agent,  nominee, 
guardian,  custodian  or  conservator  on 
behalf  of  two  or  more  persons. 

(3)  All  deposit  accounts  that  satisfy 
the  criteria  in  paragraph  (c)(1)  of  this 
section,  and  those  accounts  that  come 
within  the  exception  provided  for  in 
paragraph  (c)(2)  of  this  section,  shall  be 
deemed  to  be  jointly  owned  provided 
that,  in  accordance  with  the  provisions 
of  §  330  5(a).  the  FDIC  determines  that 
the  deposit  account  records  of  the 
insured  depository  institution  are  clear 
and  unambiguous  as  to  the  ownership  of 
the  accounts.  If  the  deposit  account 
records  are  ambiguous  or  unclear  as  to 
the  manner  in  which  the  deposit 
accounts  ar«  owned,  then  the  FDIC  may. 
in  its  sole  discretion,  consider  evidence 


other  than  the  deposit  account  records 
of  the  insured  depository  institution  for 
the  purpose  of  establishing  the  manner 
in  which  the  funds  are  owned.  The 
signatures  of  two  or  more  persons  on  the 
deposit  account  signature  card  or  the 
names  of  two  or  more  persons  on  a 
certificate  of  deposit  or  other  deposit 
instrument  shall  be  conclusive  evidence 
that  the  account  is  a  joint  account 
(although  not  necessarily  a  qualifying 
joint  account)  unless  the  deposit  records 
as  a  whole  are  ambiguous  and  some 
other  evidence  indicates,  to  the 
satisfaction  of  the  FDIC,  that  there  is  a 
contrail  ownership  capacity. 

(d)  Nonqualifying  joint  accounts.  A 
deposit  account  held  in  two  or  more 
names  which  is  not  a  qualifying  joint 
account,  for  purposes  of  this  section, 
shall  be  treated  as  being  owned  by  each 
named  owner,  as  an  individual, 
corporation,  partnership,  or 
unincorporated  association,  as  the  case 
may  be,  and  the  actual  ownership 
interest  of  each  individual  or  entity  in 
such  account  shall  be  added  to  any 
other  single  ownership  accounts  of  such 
individual  or  other  accounts  of  such 
entity,  and  shall  be  insured  in 
accordance  with  the  provisions  of  this   • 
part  governing  the  insurance  of  such 
accounts. 

(e)  Determination  of  interests.  The 
interests  of  the  co-owners  of  qualifying 
joint  accounts,  held  as  tenants  in 
common,  shall  be  deemed  equal,  unless 
otherwise  stated  in  the  depository 
institution's  deposit  account  records. 
This  section  applies  regardless  of 
whether  the  conjunction  "and"  or  "or" 
is  used  in  the  title  of  a  joint  deposit 
account,  even  when  both  terms  are 
used,  such  as  in  the  case  of  a  joint 
deposit  account  with  three  or  more  co- 
owners 

§330.10     RevocaDM  trust  accounts. 

(a)  Genera]  rule.  Funds  owned  by  an 
individual  and  deposited  into  an 
account  evidencing  an  intention  that 
upon  the  death  of  the  owner  the  funds 
shall  belong  to  one  or  more  qualifying 
beneficiaries  shall  be  insured  in  the 
amount  of  up  to  $100,000  in  the 
aggregate  as  to  each  such  named 
qualifying  beneficiary,  separately  from 
any  other  accounts  of  the  owner  or  the 
beneficiaries.  For  purposes  of  this 
provision,  the  term  "qualifying 
beneficiaries"  means  the  owner's 
spouse,  child/children  or  grandchild/ 
grandchildren. 

(Example:  If  A  establishes  a  qualifying 
account  payable  upon  death  to  his  spouse, 
two  children  and  one  grandchild,  assuming 
compliance  with  the  requirements  of  this 
provision,  the  account  would  be  insured  up 
to  $400,000  separately  from  any  other 


different  types  of  accounts  either  A  or  the 
beneficiaries  may  have  with  the  same 
deptository  institution.) 

Accounts  covered  by  this  provision 
are  commonly  referred  to  as  tentative  or 
"Totten  trust"  accounts,  "payable-on- 
death  '  accounts,  or  revocable  trust 
accounts. 

(b)  Required  intention  The  required 
intention  in  paragraph  (a)  of  this  section 
that  upon  the  owner's  death  the  funds 
shall  belong  to  one  or  more  qualifying 
beneficiaries  must  be  manifested  in  the 
title  of  the  account  using  commonly 
accepted  terms  such  as,  but  not  limited 
to.  "in  trust  for."  "as  trustee  for." 
"payable-on-death  to."  or  any  acronym 
therefor  In  addition,  the  beneficiaries 
must  be  specifically  named  in  the 
deposit  account  records  of  the  insured 
dejwsitory  institution.  The  settlor  of  a 
revocable  trust  account  shall  be 
presumed  to  own  the  funds  deposited 
into  the  account. 

(c)  Interests  of  nonqualifying 
beneficiaries.  If  a  named  beneficiary  of 
an  account  covered  by  this  section  is  not 
a  qualifying  beneficiary,  the  funds 
corresponding  to  that  beneficiary  shall 
be  treated  as  individually  owned  (single 
ownership)  accounts  of  such  owner(s). 
aggregated  with  any  other  single 
ownership  accounts  of  such  owner(s), 
and  insurisd  up  to  $100,000  per  owner. 

(Examples  If  A  establishes  an  account 
piayable  up>on  death  to  bis  or  her  nephew,  the 
account  would  be  insured  as  a  single 
ownership  account  owned  by  A  Similarly,  if 
B  establishes  an  account  payable  upon  death 
to  her  husband,  son  and  nephew,  two-thirds 
of  the  account  balance  would  be  eligible  for 
POD  coverage  up  to  $200,000  corresponding 
to  the  two  qualifying  beneficiaries  (i.e..  the 
spouse  and  child)  Tlie  amount 
corT«sponding  to  the  non-qualif>'ing 
beneficiary  (i.e.,  the  nephew)  would  be 
deemed  to  be  owned  by  B  in  her  single 
ownership  capacity  and  insured 
accordingly  ) 

(d)  Joint  revx>cable  trust  accounts. 
Where  an  account  described  in 
paragraph  (a)  of  this  section  is 
established  by  more  than  one  owner  and 
held  for  the  benefit  of  others,  some  or 
all  of  whom  are  within  the  qualifying 
degree  of  kinship,  the  respective 
interests  of  each  owner  (which  shall  be 
deemed  equal  unless  otherwise  stated  in 
the  insured  depository  institution's 
deposit  account  records)  held  for  the 
benefit  of  each  qualifying  beneficiary 
shall  be  separately  insured  up  to 
$100,000.  However,  where  a  husband 
and  a  wife  establish  a  revocable  trust 
account  naming  themselves  as  the  sole 
beneficiaries,  such  account  shall  not  be 
insured  according  to  the  provisions  of 
this  section  but  shall  instead  be  insured 
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in  accordance  with  the  joint  account 
provisions  of  §  330,9 

(e)  Definition  of  "children"  and 
"grandchildren"  For  the  purpose  of 
establishing  the  qualifying  degree  of 
kinship  set  forth  in  paragraph  (a)  of  this 
section,  the  term  "children"  includes 
any  biological,  adopted  and  step- 
children of  the  owner  and 
"grandchildren"  includes  biological, 
adopted,  or  step-children  of  any  of  the 
owner's  children 

(0  Living  trusts  This  section  also 
applies  to  revocable  trust  accounts  held 
in  connection  with  a  so-called  "living 
trust."  a  formal  tnist  which  an  owner 
creates  and  retains  control  over  during 
his  or  her  lifetime.  If  a  named 
beneficiary  in  a  living  trust  is  a 
qualifying  beneficiary  under  this 
section,  then  the  deposit  account  held 
in  connection  with  the  living  trust  may 
be  eligible  for  deposit  insurance  under 
this  section,  assuming  compliance  with 
all  the  provisions  of  this  pan   If, 
however,  for  example,  the  living  trust 
includes  a  "defeating  contingency" 
relative  to  that  beneficiarv's  interest  in 
the  trust  assets,  then  insurance  coverage 
under  this  section  would  not  be 
provided.  For  purposes  of  this  section. 
a  "defeating  contingency"  is  defined  as 
a  condition  which  would  prevent  the 
beneficiary  from  acquiring  a  vested  and 
non-contingent  interest  m  the  funds  in 
the  deposit  account  upon  the  owner's 
death. 

§  330  1 1     Accounts  of  a  corporation, 
partnership  or  unincorporated  assoclatton. 

(a)  Corporate  accounts.  (1)  The 
deposit  accounts  of  a  corporation 
engaged  in  any  "independent  activity" 
(as  defined  in  §  330 Kg))  shall  be  added 
together  and  insured  up  to  $100,000  in 
the  aggregate  If  a  corporation  has 
divisions  or  units  which  are  not 
separately  incorporated,  the  deposit 
accounts  of  those  divisions  or  units 
shall  be  added  to  any  other  dep>osit 
a<.:counts  of  the  corporation  If  a 
corporation  maintains  deposit  accounts 
in  a  representative  or  fiduciary  capacity, 
such  accounts  shall  not  be  treated  as  the 
deposit  accounts  of  the  corporation  but 
shall  be  treated  as  fiduciary  accounts 
and  insured  in  accordance  with  the 
provisions  of  §  330.7 

(2)  Notwithstanding  any  other 
provision  of  this  pf.rt.  any  trust  or  other 
business  arrangement  which  has  filed  or 
is  required  to  file  a  registration 
statement  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  8  of  the  Investment  Company 
Act  of  1940  or  that  would  be  required 
so  to  register  but  for  the  fact  it  is  not 
created  under  the  laws  of  the  United 
States  or  a  state  or  but  for  sections  2(b), 


3(c)(1).  or  6(a)n)  of  that  act  shall  be 
deemed  to  be  a  corporation  for  purposes 
of  determining  deposit  insurance 
coverage. 

(b)  Partnership  accounts  The  deposit 
accounts  of  a  partnership  engaged  in 
any  "independent  activity"  (as  defined 
in  §  330, Kg))  shall  be  added  together 
and  insured  up  to  $100,000  in  the 
aggregate.  Such  insurance  coverage  shall 
be  separate  from  any  insurance 
proviaed  for  individually  owned  (single 
ownership)  accounts  maintained  by  the 
individual  partners  A  partnership  shall 
be  deemed  to  exist,  for  purposes  of  this 
paragraph,  any  time  there  is  an 
association  of  two  or  more  persons  or 
entities  formed  to  carry  on.  as  co- 
owners,  an  unincorporated  business  for 
profit. 

(c)  Unincorporated  association 
accounts  The  deposit  accounts  of  an 
unincorporated  association  engaged  in 
any  independent  activity  shall  be  added 
together  and  insured  up  to  $100,000  in 
the  aggregate,  separately  from  the 
accounts  of  the  personlsl  or  entity(ies) 
comprising  the  unincorporated 
association,  .^n  unincorporated 
association  shall  be  deemed  to  exist,  for 
purposes  of  this  paragraph,  whenever 
there  is  an  association  of  two  or  more 
persons  formed  for  some  religious, 
educational,  chantable,  social  or  other 
noncommercial  purpose 

(d)  Son-quahning  entities.  The 
deposit  accounts  of  an  entity  which  is 
not  engaged  in  an  "indef)endent 
activity"  (as  defined  in  §  330,l[gj)  shall 
be  deemed  to  be  owned  bv  the  person 
or  persons  owning  the  corporation  or 
comprising  the  partnership  or 
unincorporated  association,  and.  for 
deposit  insurance  purposes,  the  interest 
of  each  person  in  such  a  deposit  account 
shall  be  added  to  any  other  deposit 
accounts  individually  owned  by  that 
person  and  insured  up  to  $100,000  in 
the  aggregate 

§  330.12    Accounts  held  by  a  depository 
Institution  as  the  trustee  of  an  irrevocable 
trust 

(a)  Separate  insurance  coverage. 
"Trust  funds"  (as  defined  in  §330.1(o)) 
held  by  an  insured  depository 
institution  in  its  capacity  as  trustee  of 
an  irrevocable  trust,  whether  held  in  its 
trust  department,  held  or  deposited  in 
anv  other  department  of  the  fiduciary 
institution,  or  deposited  by  the  fiduciary 
institution  in  another  insured 
depositor)'  institution,  shall  be  insured 
up  to  $100,000  for  each  owner  or 
beneficiary  represented.  This  insurance 
shall  be  separate  from,  and  in  addition 
to,  the  insurance  provided  for  any  other 
deposits  of  the  owners  or  the 
beneficiaries. 


(b)  Determination  of  interests.  The 
insurance  for  funds  held  by  an  insured 
depository  institution  in  its  capacity  as 
trustee  of  an  irrevocable  trust  shall  be 
determined  in  accordance  v^dth  the 
following  provisions: 

(1)  Allocated  funds  of  a  trust  estate. 
If  trust  funds  of  a  particular  "trust 
estate"  (as  defined  in  §  330. l(n))  are 
allocated  by  the  fiduciary  and 
deposited,  the  insurance  with  respect  to 
such  trust  estate  shall  be  determined  by 
ascertaining  the  amount  of  its  funds 
allocated,  deposited  and  remaining  to 
the  credit  of  the  claimant  as  fiduciary  at 
the  insured  depository  institution  in 
default. 

(2)  Interest  of  a  trust  estate  in 
unallocated  trust  funds.  If  funds  of  a 
particular  trust  estate  are  commingled 
with  funds  of  other  trust  estates  and 
deposited  by  the  fiduciary  institution  in 
one  or  more  insured  depository 
institutions  to  the  credit  of  the 
depository  institution  as  fiduciary, 
without  allocation  of  sp>ecific  amounts 
firom  a  particular  trust  estate  to  an 
account  in  such  institution(s),  the 
percentage  interest  of  that  trust  estate  in 
the  unallocated  deposits  in  any 
institution  in  defiault  is  the  same  as  that 
trust  estate's  percentage  interest  in  the 
entire  commingled  investment  pool. 

(c)  Limitation  on  applicability  This 
section  shall  not  apply  to  deposits  of 
trust  funds  belonging  to  a  trust  which  is 
classified  as  a  corporation  under 
§330  ll(a)(2l 

5  330.13     Irrevocable  trust  accounts 

(a)  General  rule.  Funds  representing 
the  "non-contingent  trust  interest(s)"  (as 
defined  in  §330.1(1))  of  a  beneficiary 
deposited  into  one  or  more  deposit 
accounts  established  pursuant  to  one  or 
more  irrevocable  trust  agreements 
created  by  the  same  settloKs)  (grantorfs)) 
shall  be  added  together  and  insured  up 
to  $100,000  in  the  aggregate.  Such 
insurance  coverage  shall  be  separate 
from  the  coverage  provided  for  other 
accounts  maintained  by  the  settlors), 
trustee(s)  or  beneficiary(ies)  of  the 
irrevocable  trust(s)  at  the  same  insured 
depository  institution.  Each  "trust 
interest  "  (as  defined  in  §330.1(p))  in 
any  irrevocable  trust  established  by  two 
or  more  settlors  shall  be  deemed  to  be 
derived  from  each  settlor  pro  rata  to  his 
or  her  contribution  to  the  trust. 

(b)  Treatment  of  contingent  trust 
interests.  In  the  case  of  any  trust  in 
which  certain  trust  interests  do  not 
qualify  as  non-contingent  trust  interests, 
the  funds  representing  those  interests 
shall  be  added  together  and  insured  up 
to  $100,000  in  the  aggregate.  Such 
insurance  coverage  shall  be  in  addition 
to  the  coverage  provided  for  the  funds 
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representing  non-contingent  trust 
interests  which  are  insured  pursuant  to 
paragraph  (a)  of  this  section 

(c)  Commingled  accounts  of 
bankruptcy  trustees.  Whenever  a 
bankruptcy  trustee  appointed  under 
Title  11  of  the  United  States  Code 
commingles  the  funds  of  various 
bankruptcy  estates  in  the  same  account 
at  an  insured  depository  institution,  the 
funds  of  each  Title  1 1  bankruptcy  estate 
will  be  added  together  and  insured  up 
to  $100,000.  separately  from  the  funds 
of  any  other  such  estate. 

§330  14     Retirement  and  ott>«r  employ** 
tMnent  pian  accounts. 

(a)  Pa-ssf/jroiig/i"  insurance.  Except 
as  provided  in  paragraph  (b)  of  this 
section,  any  deposits  of  an  employee 
benefit  plan  or  of  any  eligible  deferred 
compensation  plan  described  in  section 
457  of  the  Internal  Revenue  Code  of 
1986  (26  U  S.C.  457)  in  an  insured 
depository  institution  shall  be  insured 
on  a  "pass-through"  basis,  in  the 
amount  of  up  to  $100,000  for  the  non- 
contingent  interest  of  each  plan 
participant,  provided  that  the  FDIC's 
recordkeeping  requirements,  as 
prescribed  in  §  330.5,  are  satisfied. 

(b)  Exception  "Pass-through" 
insurance  shall  not  be  provided 
pursuant  to  paragraph  (a)  of  this  section 
with  respect  to  any  deposit  accepted  by 
an  insured  depository  institution  which, 
at  the  time  the  deposit  is  accepted,  may 
not  accept  brokered  deposits  pursuant 
to  section  29  of  the  Act  (12  U.S.C.  183 if) 
unless,  at  the  time  the  deposit  is 
accepted: 

(1)  The  institution  meets  each 
applicable  capital  standard:  and 

(2)  The  depositor  rei-eives  a  written 
statement  from  the  mstitution  indicating 
that  such  deposits  are  eligible  for 
Insurance  coverage  on  a  "pass-through" 
basis. 

(c)  Aggregation — (1)  Multiple  plans 
Funds  representing  the  non-contingent 
interests  of  a  beneficiary  in  an  employee 
beneRt  plan,  or  eligible  deferred 
compensation  plan  described  in  set:tion 
457  of  the  Internal  Revenue  Code  of 
1986  (26  use.  457).  which  are 
deposited  in  one  or  more  deposit 
accounts  shall  be  aggregated  with  any 
other  deposited  funds  representing  such 
interests  of  the  same  beneficiary  m  other 
employee  benefit  plans,  or  eligible 
deferred  compensation  plans  described 
in  section  457  of  the  Internal  Revenue 
Code  of  1986.  established  by  the  same 
employer  or  employee  organization. 

(2)  Certain  retirement  accounts,  (i) 
Deposits  in  an  insured  depository 
institution  made  in  connection  with  the 
following  types  of  retirement  plans  shall 


be  ak  I  and  insured  m  the  amount 

of  up  tu  >iuO,000  per  participant: 

(A)  Any  individual  retirement 
account  described  in  section  408(a)  of 
the  Internal  Revenue  Code  of  1986  (26 
use.  408(a)); 

(B)  Any  eligible  deferred 
compensation  plan  described  in  section 
457  of  the  Internal  Revenue  Code  of 
1986(26  use.  457);  and 

(C)  Any  individual  account  plan 
defined  in  section  3(34)  of  the  Employee 
Retirement  Income  Security  Act  (ERISA) 
(29  U.S.C.  1002)  and  any  plan  described 
in  section  401(d)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
401(d)).  to  the  extent  that  participants 
and  beneficiaries  under  such  plans  have 
the  right  to  direct  the  investment  of 
assets  held  in  individual  accounts 
maintained  on  their  behalf  by  the  plans. 

(ii)  The  provisions  of  this  paragraph 
(c)  shall  not  apply  with  respect  to  the 
deposits  of  any  employee  benefit  plan, 
or  eligible  deferred  compensation  plan 
described  in  section  457  of  the  Internal 
Revenue  Code  of  1986.  which  is  not 
entitled  to  "pass-through"  insurance 
pursuant  to  paragraph  (b)  of  this  section. 
Such  deposits  shall  be  aggregated  and 
insured  in  the  amount  of  $100,000  per 
plan. 

(d)  Determination  of  interests — (1) 
Defined  contribution  plans.  The  value  of 
an  employee's  non-contingent  interest 
in  a  defined  contribution  plan  shall  be 
deemed  to  be  the  employee's  account 
balance  as  of  the  date  of  default  of  the 
insured  depository  institution, 
regardless  of  whether  said  amount  was 
derived,  in  whole  or  in  part,  from 
contributions  of  the  employee  and/or 
the  employer  to  the  account. 

(2)  Defined  benefit  plans.  The  value  of 
an  employee's  non-contingent  interest 
in  a  defined  benefit  plan  shall  be 
deemed  to  be  the  present  value  of  the 
employee's  interest  in  the  plan, 
evaluated  in  accordance  with  the 
method  of  calculation  ordinarily  used 
under  such  plan,  as  of  the  date  of 
default  of  the  insured  depository 
institution. 

(3)  Amounts  taken  into  account.  For 
the  pur{x>ses  of  applying  the  rule  under 
paragraph  (c)(2)  of  this  section,  only  the 
present  vested  and  ascertainable 
interests  of  each  participant  in  an 
employee  benefit  plan  or  "457  Plan." 
excluding  any  remainder  interest 
created  by,  or  as  a  result  of,  the  plan, 
shall  be  taken  into  account  in 
determining  the  amount  of  deposit 
insurance  accorded  to  the  deposits  of 
the  plan. 

(e)  Treatment  of  contingent  mterests. 
In  the  event  that  employees'  interests  in 
an  employee  benefit  plan  are  not 
capable  of  evaluation  in  accordance 


with  the  provisions  of  this  section,  or  an 
account  established  for  any  such  plan 
includes  amounts  for  future  participants 
in  the  plan,  payment  by  the  FDIC  with 
respect  to  all  such  interests  shall  not 
exceed  $100,000  in  the  aggregate. 

(f)  Overfunded  pension  plan  deposits. 
Any  portion  of  an  employee  benefit 
plan's  deposits  which  is  not  attributable 
to  the  interests  of  the  beneficiaries 
under  the  plan  shall  be  deemed 
attributable  to  the  overfunded  portion  of 
the  plan's  assets  and  shall  be  aggregated 
and  insured  up  to  $100,000,  separately 
from  any  other  deposits. 

(g)  Definitions  of  "depositor", 
"employee  benefit  plan",  "employee 
organization"  and  "non-contingent 
interest".  Except  as  otherwise  indicated 
in  this  section,  for  purposes  of  this 
section: 

(1)  The  term  depositor  means  the 
person(s)  administering  or  managing  an 
employee  benefit  plan. 

(2)  The  term  employee  benefit  plan 
has  the  same  meaning  given  to  such 
term  in  section  3(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  (29  use.  1002)  and  includes 
any  plan  described  in  section  401(d)  of 
the  Internal  Revenue  Code  of  1986. 

(3)  The  term  employee  organization 
means  any  labor  union,  organization, 
employee  representation  committee, 
association,  group,  or  plan,  in  which 
employees  participate  and  which  exists 
for  the  purpose,  in  whole  or  in  part,  of 
dealing  with  employers  concerning  an 
employee  benefit  plan,  or  other  matters 
incidental  to  employment  relationships; 
or  any  employees'  beneficiary 
association  organized  for  the  purpose,  in 
whole  or  in  part,  of  establishing  such  a 
plan. 

(4)  The  term  non-contingent  interest 
means  an  interest  capable  of 
determination  without  evaluation  of 
contingencies  except  for  those  covered 
by  the  present  worth  tables  and  rules  of 
calculation  for  their  use  set  forth  in 

§  20.2031-7  of  the  Federal  Estate  Tax 
Regulations  (26  CFR  20.2031-7)  or  any 
similar  present  worth  or  life  expectancy 
tables  as  may  he  published  by  the 
Internal  Revenue  Service. 

(h)  Disclosure  of  capital  status — (1) 
Disclosure  upon  request.  An  insured 
depository  institution  shall,  upon 
request,  provide  a  clear  and 
conspicuous  written  notice  to  any 
depositor  of  employee  benefit  plan 
funds  of  the  institution's  leverage  ratio, 
Tier  1  risk-based  capital  ratio,  total  risk- 
based  capital  ratio  and  prompt 
corrective  action  (PGA)  capital  category, 
as  defined  in  the  regulations  of  the 
institution's  primary  federal  regulator, 
and  whether,  in  the  depository 
institution's  judgment,  employee  benefit 
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plan  deposits  made  with  the  institution, 
at  the  time  the  information  is  requested, 
would  be  eligible  for  "pass-through" 
insurance  coverage  under  paragraphs  (a) 
and  [b)  of  this  section.  Such  notice  shall 
be  provided  within  five  business  days 
after  receipt  of  the  request  for 
disclosure 

(2)  Disclosure  upon  opening  of  an 
account  .\n  insured  depository 
institution  shall,  upon  the  opening  of 
any  account  comprised  of  employee 
benefit  plan  funds,  provide  a  clear  and 
conspicuous  v\Titten  notice  to  the 
depositor  consisting  of  an  accurate 
explanation  of  the  requirements  for 
"pass-through'  deposit  insurance 
coverage  provided  in  paragraphs  (a)  and 
fb)  of  this  section;  the  institution's  PC^ 
capital  categor\';  and  a  determination  of 
whether  or  not,  in  the  depository 
institution's  judgment,  the  funds  being 
deposited  are  eligible  for  "pass- 
ihrough"  insurance  coverage. 

(3)  Disclosure  when  "pass-through' 
coverage  is  no  longer  available 
Whenever  new,  rolled -over  or  renewed 
employee  benefit  plan  deposits  placed 
with  an  insured  depository  institution 
would  no  longer  be  eligible  for  "pass- 
through"  insurance  coverage,  the 
institution  shall  provide  a  clear  and 
conspicuous  wTitten  notice  to  all 
existing  depositors  of  employee  benefit 
plan  funds  of  its  new  PCA  capital 
category,  if  applicable,  and  that  new, 
rolled-over  or  renewed  deposits  of 
employee  benefit  plan  funds  made  after 
the  applicable  date  shall  not  be  eligible 
for  "pass-through"  insurance  coverage 
under  paragraphs  (a)  and  (b)  of  this 
section   Such  written  notice  shall  be 
provided  within  ten  business  days  after 
the  institution  receives  notice  or  is 
deemed  to  have  notice  that  it  is  no 
longer  permitted  to  accept  brokered 
deposits  under  section  29  of  the  Act  and 
the  institution  no  longer  meets  the 
requirements  in  paragraph  fb)  of  this 
section 

(4)  Definition  of  "employee  benefit 
plan"  For  purposes  of  this  paragraph 
(h),  the  term  "employee  benefit  plan" 
has  the  same  meaning  as  provided 
under  paragraph  tg)(2)  of  this  section 
but  also  includes  any  eligible  deferred 
compensation  plans  described  in 
section  457  of  the  Internal  Revenue 
Code  of  1986  (26  US.C.  457). 

§  330, 1 5     Public  unit  accounts. 

(a)  Extent  of  insurance  coverage — (l) 
i4ccounf5  of  the  United  States.  Each 
ofBcial  custodian  of  funds  of  the  United 
States  lavvfullv  depositing  such  funds  in 
an  insured  depository  institution  shall 
be  separately  insured  m  the  amount  of: 

(i)  Up  to  $100,000  m  the  aggregate  for 
all  time  and  savings  deposits,  and 


(ii)  Up  to  $100,000  in  the  aggregate  tor 
all  demand  deposits. 

(2)  Accounts  of  a  state,  county. 
municipality  or  political  subdivision,  (i) 
Each  official  custodian  of  funds  of  any 
state  of  the  United  States,  or  any  county, 
municipality,  or  political  subdivision 
thereof,  lawfully  depositing  such  funds 
in  an  insured  depository  institution  in 
the  state  comprising  the  public  unit  or 
wherein  the  public  unit  is  located 
{including  any  insured  depository 
institution  having  a  branch  in  said  state) 
shall  be  separately  insured  in  the 
amount  of: 

(A)  Up  to  $100,000  in  the  aggregate 
for  all  time  and  savings  deposits,  and 

(B)  Up  to  $100,000  in  the  aggregate  for 
all  demand  deposits. 

(li)  In  addition,  each  such  official 
custodian  depositing  such  funds  in  an 
insured  depository  institution  outside  of 
the  state  compnsing  the  public  unit  or 
wherein  the  public  unit  is  located,  shall 
be  insured  in  the  amount  of  up  to 
$100,000  in  the  aggregate  for  all 
deposits,  regardless  of  whether  they  are 
time,  savings  or  demand  deposits. 

(3)  Accounts  of  the  Distnct  of 
Columbia,  (i)  Each  official  custodian  of 
funds  of  the  District  of  Columbia 
lawfully  depositing  such  funds  in  an 
insured  depository^  institution  in  the 
District  of  Columbia  (including  an 
insured  depository  institution  having  a 
branch  in  the  District  of  Columbia)  shal! 
be  separately  insured  in  the  amount  of 

(A)  Up  to  $100,000  in  the  aggregate 
for  aU  time  and  savings  deposits,  and 

(B)  Up  to  $100,000  in  the  aggregate  for 
all  demand  deposits 

(ii)  In  addition,  each  such  official 
custodian  depositing  such  funds  in  an 
insured  depository  institution  outside  of 
the  District  of  Columbia  shall  be  insured 
m  the  amount  of  up  to  $100,000  in  the 
aggregate  for  all  deposits,  regardless  of 
whether  they  are  time,  savings  or 
demand  deposits 

(4)  Accounts  of  the  Commonwealth  of 
Puerto  Rico  and  other  government 
possessions  and  territories  (i)  Each 
official  custodian  of  funds  of  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands, 
Guam,  or  The  Commonwealth  of  the 
Northern  Mariana  Islands,  or  of  any 
county,  municipality,  or  political 
subdivision  thereof  lawfully  depositing 
such  funds  in  an  insured  depository 
institution  in  Puerto  Rico,  the  Virgin 
Islands,  .American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  Guam, 
or  The  Commonwealth  of  the  Northern 
Mariana  Islands,  respectively,  shall  be 
separatelv  insured  in  the  amount  of: 

l.\]  Up'to  $100,000  in  the  aggregate 
for  all  time  and  savings  deposits,  and 


;Bj  I  p  to  $100,000  in  the  aggregate  for 
all  demand  deposits. 

(iij  In  addition,  each  such  official 
custodian  depositing  such  funds  in  an 
insured  depository  institution  outside  of 
the  coramo.''iVieaith.  possession  or 
territory  compnsing  the  public  unit  or 
wherein  the  public  unit  is  located,  shall 
be  insured  in  the  amount  of  up  to 
$100,000  in  the  aggregate  for  all 
deposits,  regardless  of  whether  they  are 
time,  savings  or  demand  deposits. 

(5)  Accounts  of  an  Indian  tribe.  Each 
official  custodian  of  funds  of  an  Indian 
tnbe  (as  defined  in  25  U.S.C.  1452(c)). 
including  an  agency  thereof  having 
official  custody  of  tribal  funds,  lawhilly 
depositing  the  same  in  an  insured 
depository  institution  shall  be 
separately  insured  in  the  amount  of 

(i)  Up  to  $100,000  in  the  aggregate  for 
all  time  and  savings  deposits;  and 

(ii)  Up  to  $100,000  in  the  aggregate  for 
all  demand  deposits. 

(b)  Rules  relating  to  the  "official 
custodian  " — (1 )  Qualifications  for  an 
"official  custodian".  In  order  to  quaUfy 
as  an  "official  custodian"  for  the 
purposes  of  p>aragraph  (a)  of  this  section, 
such  custodian  must  have  plenary 
authority,  including  control,  over  funds 
owned  by  the  pubUc  unit  which  the 
custodian  is  appointed  or  elected  to 
serve  Control  of  pubfic  funds  includes 
pos,session,  as  well  as  the  authority  to 
establish  accounts  for  such  funds  in 
insured  depository  institutions  and  to 
make  deposits,  withdrawais.  and 
disbursements  of  such  funds, 

(2)  Official  custodian  of  the  funds  of 
more  than  one  public  unit.  For  the 
purposes  of  paragraph  (a)  of  this  section, 
if  the  same  person  is  an  official 
custodian  of  the  funds  of  more  than  one 
public  unit,  he  or  she  shall  be  separately 
insured  with  respect  to  the  funds  held 
by  him  or  her  for  each  such  public  unit, 
but  shall  not  be  separately  insured  by 
virtue  of  holding  different  offices  in 
such  public  unit  or.  except  as  provided 
in  paragraph  (c)  of  this  section,  holding 
such  funds  for  different  purposes 

(3)  Split  of  authority  or  control  over 
public  unit  funds  If  the  exercise  of 
authority  or  control  over  the  funds  of  a 
public  unit  requires  action  by,  or  the 
consent  of.  two  or  more  officers, 
employees,  or  agents  of  such  public 
unit,  then  they  will  be  treated  as  one 
"official  custodian"  for  the  purposes  of 
this  section, 

(c)  Public  bond  issues  Where  an 
officer,  agent  or  employee  of  a  public    * 
unit  has  custody  of  certain  funds  which 
by  law  or  under  a  bond  indenture  are 
required  to  be  set  aside  to  discharge  a 
debt  owed  to  the  holders  of  notes  or 
bonds  issued  by  the  public  unit,  any 
deposit  of  such  funds  in  an  insured 
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depository  institution  shall  be  deemed 
to  be  a  deposit  by  a  trustee  of  trust  funds 
of  which  the  noteholders  or 
bondholders  are  pro  rata  beneficiaries, 
and  the  beneficial  interest  of  each 
noteholder  or  bondholder  in  the  deposit 
shall  be  separately  insured  up  to 
$100,000. 

(d)  Definition  of  "political 
subdivision".  The  term  "political 
subdivision"  includes  drainage, 
irrigation,  navigation,  improvement, 
levee,  sanitary,  school  or  power 
districts,  and  bridge  or  port  authorities 
and  other  special  districts  created  by 
state  statute  or  compacts  between  the 
states.  It  also  includes  any  subdivision 
of  a  public  unit  mentioned  in 
paragraphs  (a)(2).  (a)(3)  and  (a)(4)  of  this 
section  or  any  principal  department  of 
such  public  unit: 

(1)  The  creation  of  which  subdivision 
or  department  has  been  expressly 
authorized  by  the  law  of  such  public 
unit: 

(2)  To  which  some  functions  of 
goverrunent  have  been  delegated  by 
such  law:  and 

(3)  Which  is  empowered  to  exercise 
exclusive  control  over  funds  for  its 
exclusive  use. 

1330.16     Erf«ctlv«  dates 

(a)  Prior  affective  dates.  Former 
S§330.1{j).  330.10(a).  330.12(c), 
330.12(d)(3)  and  330.13  (see  12  CFR  part 
330.  as  revised  January  1.  1998)  became 
effective  on  December  19,  1993. 

(b)  Time  deposits.  Except  with  respect 
to  the  provisions  in  former  §  330.12  (a) 
and  (b)  (see  12  CFR  part  330.  as  revised 
January  1.  1998)  and  current  §330  14(a) 
and  (b).  any  time  deposits  made  before 
December  19.  1991  that  do  not  mature 
until  ai^er  December  19.  1993.  shall  be 
subject  to  the  rules  as  they  existed  on 
the  date  the  deposits  were  made.  Any 
time  deposits  made  after  December  19. 
1991  but  before  December  19.  1993. 
shall  be  subject  to  the  rules  as  they 
existed  on  the  date  the  deposits  were 
made.  Any  rollover  or  renewal  of  such 
time  deposits  prior  to  December  19, 
1993  shall  subject  those  deposits  to  the 
rules  in  effect  on  the  date  of  such 
rollover  or  renewal.  With  respect  to  time 
deposits  which  mature  only  after  a 
prescribed  notice  period,  the  provisioiis 
of  this  part  shall  be  effective  on  the 
earliest  possible  maturity  date  after  June 
24.  1993  assuming  (solely  for  purposes 
of  this  section)  that  notice  had  been 
given  on  that  date. 

By  order  of  the  Board  of  Directon. 
Dated  at  Washington.  D.C..  this  28th  day  of 
April.  1998 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman. 

Executive  Secretary 

(PR  Doc  9»-n987  Filed  5-*-98;  8:45  am) 

BN-UNQ  aXX  (714-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  165 
(Docket  No   98N-0294] 

Beverages   Bonied  Water 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Direct  fmal  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  lift  the  stay  of  the 
effective  date  for  the  allowable  levels  in 
the  bottled  water  quality  standard  for 
nine  chemical  contaminants,  i.e.. 
antimony,  beryllium,  cyanide,  nickel, 
thallium,  diquat.  endothall.  glyphosate, 
and  2,3.7.8-TCDD  (dioxin),  that  was 
imposed  in  a  fmal  rule  published  on 
March  26,  1996.  By  lifting  the  stay  of  the 
effective  date,  bottled  water 
manufacturers  will  be  required  to 
monitor  source  waters  and  finished 
bottled  water  products  at  least  once  a 
year  for  these  nine  chemical 
contaminants  under  the  current  good 
manufacturing  practice  (CGMP) 
regulations  for  bottled  water.  FDA  is 
required  to  issue  monitoring 
requirements  for  the  nine  chemical 
contaminants  under  the  Safe  Drinking 
Water  Act  Amendments  of  1996  (SDWA 
Amendments).  FDA  is  using  direct  final 
rulemaking  for  this  action  because  the 
agency  expects  that  there  will  be  no 
significant  adverse  comment  on  the 
rule.  Elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  publishing  a 
companion  proposed  rule  under  FDA's 
usual  procedure  for  notice-and- 
comment  rulemaking  to  provide  a 
procedural  framework  to  finalize  the 
rule  in  the  event  the  agency  receives 
significant  adverse  comments  and 
withdraws  this  direct  final  rule.  The 
companion  proposed  rule  and  direct 
final  rule  are  substantively  identical. 
DATES:  The  regulation  is  effective 
November  9.  1998.  Submit  written 
comments  by  July  27.  1998.  If  no  timely 
significant  adverse  comments  are 
received,  the  agency  will  publish  a 
notice  in  the  Federal  Register  no  later 
than  August  6,  1998,  confirming  the 
effective  date  of  the  direct  final  rule.  If 
timely  significant  adverse  comments  are 


received,  the  agency  will  publish  a 
notice  of  significant  adverse  comment  in 
the  Federal  Register  withdrawing  this 
direct  final  rule  no  later  than  August  6, 
1QC)8 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henrv  Kim,  Center  for  Focxi  Safety  and 
Applied  Nutrition  (HFS-306).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-260-0631. 
SUPPLEMENTARY  INFORMATION: 

I   Bac  kground 

Before  the  enactment  of  the  SDWA 
Amendments  on  August  6.  1996.  section 
410  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.SC.  349) 
required  that,  whenever  the 
Environmental  F*rotection  Agency  (EPA) 
prescribed  interim  or  revised  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  under  section  1412  of  the 
Public  Health  Service  Act  (SDWA)  (42 
use.  300f through  300j-9)).  FDA 
consult  with  EPA  and  either  amend  its 
regulations  for  bottled  drinking  water  in 
§165  nn  (21  CFR  Ifi.S.nO)  or  publish 
in  the  Federal  Register  its  reasons  for 
not  making  such  amendments 

In  accordance  with  section  410  of  the 
act.  FDA  published  in  the  Federal 
Register  of  Man.h  26.  1^96  (61  PR 
13258).  a  final  rule  (hereinafter  'the 
March  1996  final  rule")  that  amended 
the  quality  standard  for  bottled  water  by 
establishing  or  revising  the  allowable 
levels  for  5  inorganic  chemicals  (IOC's) 
and  17  synthetic  organic  chemicals 
(SCXIi's).  including  3  synthetic  volatile 
organic  chemicals  (VOC's).  9  pesticide 
chemicals,  and  5  nonpesticide 
chemicals.  This  action  was  in  response 
to  EPA's  issuance  of  NPDWR  s 
consisting  of  maximum  contaminant 
levels  (MCL's)  for  the  same  5  IOC's  and 
17  SOC's  in  public  drinking  water  (see 
57  FR  31776.  July  17,  1992). 

However,  in  the  March  1996  final 
rule.  FDA  stayed  the  effective  date  for 
the  allowable  levels  for  the  five  IOC's 
(antimony.  ber>'llium,  cyanide,  nickel, 
and  thallium)  and  four  of  the  SOC's 
(diquat.  endothall.  glyphosate.  and 
dioxin).  This  action  was  in  response  to 
bottled  water  industry  comments 
(responding  to  the  August  4.  1993. 
proposal  (58  FR  41612))  which  asserted 
that  additional  monitoring  for  these 
nine  chemicals  required  under  the 
bottled  water  CGMP  regulations  would 
pose  an  undue  economic  burden  on 
bottlers.  If  the  agency  had  not  stayed  the 
effective  date  for  the  allowable  levels. 
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the  bottled  water  CGMP  regulations 
under  part  129  (21  CFR  part  129)  would 
have  been  in  effect  for  these  nine 
chemical  contaminants  The  bottled 
water  CGMP  regulations  require  a 
minimum  yearly  monitoring  of  source 
water  and  finished  bottled  water 
products  for  chemical  contaminants  for 
which  allowable  levels  have  been 
established  in  the  bottled  water  quality 
standard  The  comments  requested  that 
FDA  adopt  reduced  frequency 
monitoring  requirements  for  chemical 
contaminants  that  are  not  likely  to  be 
present  in  the  source  water  for  bottling 
or  in  the  finished  bottled  water 
products  The  comments  submitted  data 
that  supported  the  request  that  FDA 
reconsider  the  current  monitoring 
frequency  requirements  for  chemical 
contaminants  in  the  bottled  water 
CGMP  regulations. 

Based  on  the  information  submitted 
by  the  comments.  FDA  staled  in  the 
March  1996  final  rule  (61  FR  13258  at 
13261 )  that  the  matter  of  reduced 
frequency  of  monitoring  (less  frequently 
than  once  per  year)  requirements  for 
chemical  contaminants  that  are  not 
likely  to  be  found  in  bottled  water 
merited  consideration  by  the  agency 
FD.'K  also  stated,  however,  that  any 
revision  of  the  monitoring  requirements 
for  chemical  contaminants  in  bottled 
water  would  require  an  amendment  of 
the  bottled  water  CGMP  regulations 
(part  129).  FDA  stated  that  it  intended 
to  initiate,  considering  its  resources  and 
competing  priorities,  a  separate 
rulemaking  to  address  the  issue  of 
circumstances  in  which  reduced 
frequency  of  monitoring  requirements 
for  chemical  contaminants  in  bottled 
water  products  may  be  appropriate 

Therefore,  FDA  stayed  the  effective 
date  for  the  nine  chemical  contaminants 
pending  completion  of  a  rulemaking  to 
address  the  issue  of  reduced  frequency 
monitoring  for  chemical  contaminants 
in  bottled  water.  .Mthough  the  effect  of 
the  stay  does  not  require  bottled  water 
manufacturers  to  monitor  source  waters 
and  finished  bottled  water  products 
annually  for  the  nine  chemical 
contaminants,  FDA  advised  water 
bottlers  to  ensure,  through  appropnate 
manufacturing  techniques  and  sufficient 
quality  control  procedures,  that  their 
bottled  water  products  are  safe  with 
respect  to  levels  of  these  nine  chemical 
contammants 

II.  Direct  Final  Rulemaking 

FDA  has  determined  that  the  subjects 
of  this  nilemaking  are  suitable  for  a 
direct  final  rule  The  actions  taken 
should  be  noncontroversia!  and  the 
agency  does  not  anticipate  receiving  any 
significant  adverse  comments. 


FDA  is  lifting  the  slay  for  the  nine 
chemical  contaminants  for  which  the 
agency  stayed  the  effective  date  in  the 
March  1996  final  rule  By  lifting  the 
stay,  the  bottled  water  CGMP 
requirements  for  annual  testing  for  the 
nine  chemical  contaminants  will 
bec:ome  effective  This  action  will  meet 
the  statutorv  mandate  provided  in  the 
SDWA  Amendments  that  requires  the 
agency  to  issue  monitoring  requirements 
for  the  nine  chemical  contaminants  by 
August  6.  1998, 

If  FDA  does  not  receive  significant 
adverse  comment  on  or  before  luly  27, 
1998,  the  agency  will  publish  a  notice 
in  the  Federal  Register  no  later  than 
August  6,  1998.  confirming  the  effective 
date  of  tiie  direct  final  rale  The  agency 
intends  to  make  the  direct  final  rule 
effective  180  days  after  publication  of 
the  confirmation  notice  in  the  Federal 
Register 

A  significant  adverse  comment  is  one 
that  explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change  In 
determining  whether  a  significant 
adverse  comment  is  sufficient  to 
terminate  a  direct  final  rulemaking,  FDA 
will  consider  whether  the  comment 
raises  an  issue  serious  enough  to 
warrant  a  substantive  response  in  a 
notice-and-comment  process  Comments 
that  are  frivolous,  insubstantial,  or 
outside  the  scope  of  the  rule  will  not  be 
considered  adverse  under  this 
procedure.  A  comment  recommending  a 
rule  change  in  addition  to  the  rule  will 
not  be  considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change  In 
addition,  if  a  significant  adverse 
comment  applies  to  part  of  a  rule  and 
that  part  can  be  severed  from  the 
remainder  of  the  rule.  FDA  may  adopt 
as  final  those  parts  of  the  rule  that  are 
not  the  subject  of  a  significant  adverse 
comment  If  timely  significant  adverse 
comments  are  received,  the  agency  will 
publish  a  notice  of  signific:ant  adverse 
comment  in  the  Federal  Register 
withdrawing  this  direct  final  rule  no 
later  than  August  6.  1998 

The  companion  proposed  rule,  which 
IS  substantively  identical  to  the  direct 
final  rule,  provides  a  procedural 
framework  within  which  the  rule  may 
be  finalized  in  the  event  the  direct  final 
rule  is  withdrawn  because  of  significant 
adverse  comment.  The  comment  period 
for  the  direct  final  rule  runs 
concurrently  with  that  of  the  companion 
proposed  rule  Any  comments  received 
under  the  companion  proposed  rule  will 
be  treated  as  comments  regarding  the 


direct  final  rule.  Likewise,  significant 
adverse  comments  submitted  to  the 
direct  final  rule  will  be  considered  as 
comments  to  the  companion  proposed 
rule  and  the  agency  will  consider  such 
comments  in  developing  a  final  rule. 
FDA  will  not  provide  additional 
opportunity  for  comment  on  the 
companion  proposed  rule.  A  full 
description  of  FDA's  policy  on  direct 
final  rule  procedures  may  be  found  in 
a  guidance  document  published  in  the 
Federal  Register  of  November  21.  1997 
(62  FR624f^6) 

III.  Action  to  Lift  the  Stay 

Subsequent  to  the  March  1996  final 
rule,  on  August  6,  1996,  the  SDWA 
Amendments  were  enacted.  Section  305 
of  the  SDWA  Amendments  requires 
that,  for  contaminants  covered  by  a 
standard  of  quality  regulation  issued  by 
FDA  before  tne  enactment  of  the  SDWA 
Amendments  for  which  an  effective  date 
had  not  been  estabUshed.  FDA  issue 
monitoring  requirements  for  such 
contammants  (e.g.,  the  nine  chemical 
contaminants:  Antimony,  beryllium, 
cyanide,  nickel,  thallium,  diquat, 
endothall,  glyphosate,  and  dioxin)  not 
later  than  2  years  after  the  date  of 
enactment  of  the  SDWA  Amendments. 
Under  this  mandate  FDA  is  required  to 
issue  monitoring  requirements  for  the 
nine  chemical  contaminants  for  which  it 
stayed  the  effective  date  in  the  March 
1996  final  rule  b>  August  6.  1998,  with 
an  effective  date  of  Februarj'  6.  1999.  If 
FDA  does  not  meet  this  statutory  time 
penod  the  N'PDWR's  for  the  nine 
chemical  contaminants  become 
applicable  to  bottled  water. 

For  the  reasons  set  forth  in  this 
document  FD.A  is  lifting  the  stay  of  the 
effective  date  for  the  allowable  levels  for 
the  nine  chemical  contaminants 
(antimony,  beryllium,  cyanide,  nickel, 
thallium,  diquat,  endothall.  glyphosate. 
and  dioxin).  First,  the  agency's  CGMP 
regulations  for  bottled  water,  which 
require  that  source  waters  and  finished 
bottled  water  products  be  tested  for 
these  nine  contaminants  at  least  once  a 
year,  are  protective  of  the  public  health. 
Tbe  agency  considers  at  least  annual 
testing,  as  set  forth  in  its  CGMP 
regulations  in  part  129  to  be  of  sufficient 
frequency,  absent  circumstances  that 
may  warrant  more  frequent  testing,  to 
ensure  that  bottled  water  has  been 
prepared,  packed  or  held  under  sanitary 
conditions.  Second.  Congress  mandated, 
under  the  SDWA  Amendments,  that  the 
agency  issue  monitoring  requirements 
for  the  nine  chemical  contaminants  by 
August  6,  1998.  The  agency's  action  to 
lift  the  stay  is  consistent  with  this 
mandate.  By  Ufting  the  stay  of  the 
effective  date  for  the  allowable  levels  for 
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uit'  miu'  (iii'imi  .11  ( (iiiidiiiinants  in  the 
bottled  water  quality  standard,  bottled 
water  manufacturers  will  be  required  to 
monitor  source  waters  and  finished 
bottled  water  products  at  least  once  a 
year  for  these  nine  chemical 
contaminemts  under  the  CGMP 
provisions  in  part  129.  Third,  in  the 
March  1996  final  rule.  FDA  stated  that 
it  intended  to  initiate  rulemaking  to 
address  the  issue  of  whether  there  are 
circumstances  in  which  reduced 
frequency  of  monitoring  for 
contaminants  is  appropriate.  However, 
such  rulemaking  would  require 
consideration  of  all  chemical 
contaminants,  not  just  the  nine 
chemical  contaminants  that  are  the 
subject  of  the  stay  FDA  is  only 
addressing,  in  this  rulemaking,  the 
frequency  of  monitoring  for  the  nine 
chemical  contaminants  that  are  the 
subject  of  the  stay  FDA  may  consider, 
in  a  future  rulemaking,  the  issue  of 
reduced  frequency  of  monitoring  in  the 
context  of  all  chemical  contaminants  in 
bottled  water  subject  to  the  bottled 
water  CGMP  regulations  (part  129). 
Therefore,  the  agency  is,  at  this  time, 
electing  to  lift  the  stay  of  the  effective 
date  for  the  allowable  levels  in  the 
bottled  water  qiMlity  standard  for  the 
nine  chemical  contaminants,  i.e.. 
antimony,  beryllium,  cyanide,  nickel, 
thallium,  diquat.  endothall.  glyphosate. 
and  dioxin.  and  thereby  require  annual 
testing  for  these  nine  contaminants, 
consistent  with  the  CGMP  requirements 
for  bottled  water. 

rV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.32(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysts 

FDA  has  examined  the  impacts  of  this 
direct  final  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 


and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
According  to  Executive  Order  12866.  a 
regulatory  action  is  "significant"  if  it 
meets  any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million, 
adversely  affecting  in  a  material  way  a 
sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  FDA  finds  that  this  direct  final 
rule  is  not  a  significant  regulatory  action 
as  defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  direct  final  rule  is  not  a  major  rule 
for  the  purpose  of  Congressional  review 
For  the  purpose  of  Congressional 
review,  a  major  rule  is  one  which  is 
likely  to  cause  an  annual  effect  on  the 
economy  of  SlOO  million;  a  major 
increase  in  costs  or  prices;  significant 
effects  on  competition,  employment, 
productivity,  or  innovation;  or 
significant  effects  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

B  Final  Regulatory  Flexibility  Analysis 

FDA  has  examined  the  impact  of  the 
rule  as  required  by  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601- 
612).  If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  RFA  requires  agencies  to 
analyze  options  that  would  minimize 
the  economic  impact  of  that  rule  on 
small  entities.  The  agency  acknowledges 
that  the  direct  final  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  agency  is  not,  in  this  analysis, 
addressing  comments  received  in 
response  to  an  initial  regulatory 
flexibility  analysis.  The  nature  of  the 
direct  final  rule  provides  for  a 
companion  proposed  rule  published  at 
the  same  time  as  the  direct  final  rule. 
An  initial  regulatory  flexibility  analysis 
is  contained  in  the  companion  proposed 
rule.  The  agency  is  publishing  the  direct 
final  rule  because  the  agency  does  not 
anticipate  any  significant  adverse 
comment.  Should  the  agency  receive 
any  significant  adverse  comment  in 
response  to  the  direct  final  rule,  the 
agency  will  withdraw  the  direct  final 
rule  and  use  the  companion  proposed 
rule  in  developing  a  final  rule. 


1.  Objectives 

The  RFA  requires  a  succinct 
statement  of  the  purpose  and  objectives 
of  any  rule  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  agency  is 
taking  this  action  to  lift  the  stay  for  nine 
chemical  contaminants  under  a 
Congressional  mandate,  under  the 
SDWA  Amendments,  that  FDA  issue 
monitonng  requirements  for  these  nine 
chemical  contaminants  in  bottled  water. 
Lifting  the  stay  of  the  effective  date  for 
the  allowable  levels  in  the  bottled  water 
quality  standard  for  tht*  rune  chemical 
contaminants  (antiniom    imryllium. 
cyanide,  nickel,  thallium,  diquat, 
endothall,  glyphosate,  and  dioxin) 
protects  the  public  healt.^   Hv  iiflnit^the 
stav.  bottled  watf-  manufa*  turvrs  will 
be  required  to  riwuii'iir  soun  h  waters 
and  finishpi*  ;"'"ifvi  wnter  pr(xiu('ts  at 
least  once  a  V'-ar  i<jT  the  nine  chemical 
contaminants  under  the  bottled  wat«r 
CGMP  regulations  m  pai^  12Q  The 
agency  considers  at  least  ann  ia,  'psting, 
as  set  forth  in  itsCG.MF  r^w  ;  at;  ^  -  to 
be  of  sufficient  frequem  \   atisent 
circumstances  that  may  warrjirt  more 
frequent  testing,  to  ensure  that  bctti^'d 
water  has  been  prepared,  pai  keo   ur 
held  under  sanitary  conditions. 

2.  Description  of  Small  Business  and  the 

Number  -^f  Small  Businesses  .effected 

Ti'.t'  Rr,\  n*qii.i>'s  a  des<,r;}itHi!i  of 
small  businesses  used  u-.  the  analysis 
and  an  estimate  of  'he  numlnT  of  small 
businesses  affe<  ted   if  sm  ti  estimate  is 
available.  Table  1  of  this  dcx:ument 
describes  small  businesses  affw  ted  and 
estimates  the  number  uf  smaU 
blisiness>'s  atf^■<  'e<i  ''■.  !he  riiie    The 
agenLV  _ui:;'j::!eO.  'tie  Sitiaii  Business 
Administration  (SBA)  definition  of ,! 
small  business  as  an  upper  bound  uf  itie 
total  number  in  the  analysis  with  data 
from  Duns  .M.irke'  Irte.-'.hfrs  iDMIi  on 
the  number  ot  [I la;;'',   .s:;;*^  SI(   J0H6. 
FDA  has  used  ':•'  hi'eriiationa;  Bottled 
Water  Association  IIBWA)  estimate  as  a 
lower  bound  of  the  number  of  small 
entities  in  the  industry.  According  to 
DMI,  there  are  a  total  of  1,567 
establishments  in  the  industry  group  of 
which  66  percent  of  the  entities  (1,028 
firms)  have  fewer  than  500  employees. 
According  to  IBWA,  there  are 
approximately  560  member  firms,  of 
which  50  percent  or  280  firms  have 
annual  sales  below  $1  million. 


Table  1  .—Approximate  Number  of  Small  Entities  Covered  by  this  Rule 


Type  of  E$- 
tablahment 

Standard  Industry  Classifica- 
tion Codes 

Classification  of  Small  Entities 

Percentage  o(  Category  De- 
fined as  Small  t>y  SBA 

No.  of  SmaN  Establishments 
Covered  t)y  the  Rule 

IBWA 

NA 

Annual  Sales  below  SlrmMion 

50% 

280 

Federal  Register /Vol.  63.  No.  90 /Monday.  May  11     1998    Rules  and  Reguiat.ons 


:576~ 


Table  i  —Approximate  Number  of  Small  Entities  Covered  bv  this  Ru.e — Cont'^^je:: 


l^.^l^,  •    Standara^l^^Classttca-       ^,^^,^,^  ,,  ^^,  ,,,,,3        Pe;ce^.^  ot  Cate^^^  De- 


No  o*  Small  Establishments 
Covered  by  tt>e  Rule 


DMI 


2  086 


Less  than  500  emptoyoes 


66% 


1.028 


3   [description  of  the  Economic  Impact 
on  Small  Entities 

a  Estimated  costs  for  testing  source 
waters  The  estimated  costs  for  testing 
sourte  waters  are  the  estimated  total 


additional  costs  the  small  entit\  would 
incur  to  monitor  source  waters  for  the 
nine  chemical  contaminants  annuahv 
Table  2  of  this  document  summarizes 
the  expected  additional  costs,  .^s 
discussed  in  the  .March  1996  final  rule 


'h\  FR  1  3258  at  13263).  additional  cost 
per  sample  is  estimated  to  be  Si. 290, 
and  an  estimated  50  percent  of  source 

Aa'.ers  are  from  municipal  sources  that 
dc  no;  require  testing. 


Table  2.— Estimated  Subtotal  Costs  for  Testing  Source  WA^tRS 


No   o(  Small  Establishments  Coverec  Dy  the  Rule 

'    Percent  Water  from 
Cos'  oe'  Samote               Nonmi,nciDa 

Sources 

Subtotal  Annual 
Coet 

Lower  Bound-280 

Upper  BounO-'028 

^  - 

$1,290 

S  •  ,290 

50% 
50% 

$180,600 

S663.060 

b.  Estimated  costs  for  testing  'inished 
bottled  water  products  The  estimated 
costs  for  testing  are  the  estimated  tota; 
additional  costs  the  small  entity  would 


i!u:ur  to  iTionitor  firnshed  hottied  water 
products  for  the  nine  chemical 
tontaminants  annually  Table  3  of  this 
do(  ument  summarizes  the  expected 


costs.  As  discussed  in  the  March  1996 
final  rule  (61  FR  13258  at  13263), 
additional  cost  per  sample  is  estimated 
to  be  $1,290. 


Table  3  —Estimated  Subtotal  Costs  for  Testing  Finished  Bottled  Water  Products 


No  of  Small  Establishments  Covered  bv  the  Rule 

Cost  per  Sample 

Average  Number  of 
Products 

Subtotal  Annual 
Cost 

Lower  BounO-280 
Upper  Bound- 1028 

S1.290 
Si. 290 

2 
2 

$722,400 
$2,652,240 

c.  Estimated  tota!  (  osts  for  testing 
source  waters  and  finished  bottled  water 
products  The  estimated  total  testing 
costs  are  the  sum  of  estimated  costs  to 


monitor  source  waters  and  finished 
bottled  water  products.  The  agency 
estimates  that  the  lower  bound  cost  is 
$900,000  and  the  upper  bound  cost  is  $3 

Table  4.— Estimated  Total  Costs 


million.  Table  4  of  this  document 
summarizes  the  expected  additional 
costs. 


No  ol  bmaii  Estaohshments  ooverec  Dy  ;ne  Rjie 

Subtotal  Costs  for 
Testing  Source  Wa- 
ters 

Subtotal  Costs  tor 
Testing  Finished 
Bottled  Water  Prod- 
ucts 

Total  Testing  Costs' 

Lower  Bouno-280 
Upper  Bound- 1028 

$180,600 
S660.060 

$722,400 
$2,652,240 

$900,000 
$3,000,000 

the  neares'  sign>f(can;  digit. 


d.  Professional  skills  required  for 
compliance  The  RF.^  requires  a 
description  of  the  professional  skills 
necessary  for  the  preparation  of  a  report 
or  record.  This  rule  does  not  require 
professional  skills  for  the  preparation  of 
a  report  or  record.  .\ny  sampling  of 
source  water  or  finished  bottled  water 
product  for  analysis  of  chemical 


contaminants  ca.n  be  carried  out  by 
trained  plant  personnel  who  can  ship 
such  samples  to  a  testing  laboratory  for 
analysis  Other  trained  skills  would  also 
include  recording  and  maintaining  the 
test  result  records  at  the  plant  for  a 
minimum  of  2  years 

e  Recordkeeping  requirements.  The 
RFA  requires  a  description  of  the 
recordkeeping  requirements  of  the  rule. 


Table  5  of  this  document  shows  the 
provisions  for  making  and  maintaining 
records  by  small  businesses,  the  number 
of  small  businesses  affected,  the  annual 
frequency  of  making  each  record,  the 
amount  of  time  needed  for  making  each 
record,  and  the  total  number  of  hours 
for  each  provision  in  the  first  year  and 
then  in  subsequent  years. 
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Table  5.— Small  Business  Recordkeeping  Requirements 


Proviston 

^KeiS  ReL":r  1    """"^'  "^'^ 

Hours  per  Record 
per  Small  Emity 

Total  Hours,  First 
Year 

1 
Totat  Hours.  Subse- 
quent Years 

Monitonng  SOP 
MonrtOfing  SOP 
ValKtattor 
Validation 

Record  Maintenance 
Record  Maintenance 
Totals- Lower  Boond 
Totals-Upper  Boond 

280 
1.028 

280 
1028 

280 
1.028 

280 
1.028 

10 
10 

s 

8 

5 
ft 

ao 
ao 

2.800 
10.280 
1.400 
5.140 
1.400 
5.140 
5.600 
20.560 

2.800 

10.280 
1.400 
5,140 
1,400 
5,140 
6,600 

20,560 

4.  Minimizing  the  Burden  to  Small 
Entities 

The  RFA  requires  an  evaluation  of 
any  regulatory  alternatives  that  would 
minimize  the  costs  to  small  entities. 
There  are  four  alternatives  that  the 
agency  has  considered  to  provide 
regulatory  relief  for  small  entities.  First. 
FDA  considered  the  option  of  not  lifting 
the  stay  of  the  effective  date  for  the 
allowable  levels  in  the  bottled  water 
quality  standard  for  the  nine  chemical 
contaminants.  Second.  FDA  considered 
the  option  of  exempting  small  entities 
from  the  requirements  of  this  rule. 
Third.  FDA  considered  lengthening  the 
compliance  period  for  small  entities. 
Fourth.  FDA  considered  reducing  the 
testins  frequency. 

a  Not  lifting  the  stay.  By  convention. 
the  option  of  taking  no  action  is  the 
baseline  in  comparison  with  the 
evaluation  of  the  other  options.  Taking 
no  action  in  this  case  means  not  lifting 
the  stay  of  the  effective  date  for  the 
allowable  levels  in  the  bottled  water 
quality  standard  for  the  nine  chemical 
contaminants.  By  not  lifting  the  stay. 
FDA  would  not  meet  the  statutory 
mandate  provided  in  the  SDWA 
Amendments  that  requires  the  agency  to 
issue  monitoring  requirements  for  the 
nine  chemical  contaminants  by  August 
6.  1998.  If  FDA  does  not  issue 
monitoring  requirements  by  August  6. 
1998.  the  NPDWR's  for  public  drinking 
water  for  these  nine  contaminants 
would  be  considered  to  be  the  standard 
of  quality  regulations  for  bottled  water 
under  §  165.110.  Under  the  NPDWRs. 
EPAs  base  monitoring  requirements  for 
ground  water  testing  are  once  every  3 
years  for  testing  inorganic  chemicals 
(e.g..  antimony,  beryllium,  cyanide, 
nickel,  and  thallium),  and  four 
successive  quarters  every  3  years  for 
ground  water  testing  for  synthetic 
organic  chemicals  (e.g..  diquat. 
endothall.  glyphosate.  and  dioxin). 
Under  part  129.  FDA  requires  at  least 
annual  testing  for  both  the  inorganic 
and  synthetic  organic  chemicals. 
Therefore,  the  frequency  of  testing 
requirements  under  EPAs  NfPDVVR's  for 


public  drinking  water  and  FDA's 
frequency  of  testing  requirements  for 
bottled  water  differ. 

Moreover,  the  regulatory  scheme 
under  EPA  regulations  for  public 
drinking  water  contemplates  State 
coordination,  including  the  use  of  State- 
issued  waivers  in  certain  situations 
EPA  regulations  address  treated  ground 
and  surface  water  testing,  whereas  FDA 
regulations  address  source  water  (which 
in  most  cases  involves  testing  of 
untreated  ground  water)  and  finished 
bottled  water  product  testing  Source 
water  testing  provides  a  preliminary 
review  of  the  safety  and  quality  of  the 
water  source  that  a  water  bottler  intends 
to  manufacture  into  a  bottled  water 
product.  FDA  considers  source  water 
testing  to  be  as  important  as  finished 
bottled  water  product  testing  because 
the  safety  and  quality  of  the  source 
water,  determined  by  source  water 
testing,  will  affect  the  treatment 
necessary  to  produce  a  finished  bottled 
water  product  that  complies  with  the 
bottled  water  quahty  standard. 
However,  if  EPA's  regulatory  scheme  for 
public  drinking  water  would  need  to  be 
considered  for  the  nine  chemical 
contaminants  that  are  the  subject  of  this 
rule  for  bottled  water,  it  is  unclear 
whether  only  finished  bottled  water 
product  testing  for  these  nine  chemical 
contaminants,  without  source  water 
testing,  would  be  applicable. 

Furthermore.  EPA's  monitoring 
requirements  are  designed  to  address 
water  that  is  provided  to  customers 
through  municipal  water  distribution 
systems  while  FDA's  requirements 
address  water  that  is  produced  to  be 
sold  to  consumers  in  discrete  units. 
Some  differences  between  these  two  sets 
of  monitoring  requirements  exist  (e.g., 
criteria  for  determining  when  a  system 
(or  bottler)  is  not  in  compliance), 
because  they  address  two  fundamentally 
different  production  circumstances. 
FDA  believes  that  its  regulations  for 
bottled  water,  which  are  designed  to 
ensure  that  bottled  water  is  prepared, 
packed,  or  held  under  sanitary 
conditions,  should  apply  to  the  testing 


for  these  nine  chemical  contaminants  in 
bottled  water  rather  than  having  su(  h 
contaminants  subject  to  a  regulatory 
scheme  established  for  public  drinking 
water 

Furthermore,  the  extent  to  which  FDA 
would  consider  certain  aspects  of  EPA's 
regulatory  scheme  for  public  drinking 
water  as  "monitoring  requirements  "  is 
not  clear.  FDA  has  not  had  to  apply 
EPA's  regulations  for  public  dnnking 
water  to  bottled  water  under  the  bottled 
water  quality  standard  regulations 
Therefore,  if  FDA  did  not  lift  the  stay 
and  issue  monitoring  requirements 
under  the  agency's  CGMP  requirements 
in  part  129  for  these  nine  chemical 
contaminants,  the  application  of  section 
410(b)(4)(A)  of  the  act  would  create 
uncertainty  for  industry  and  regulators. 
The  practical  effect  of  the  application  of 
section  410(b)(4)(A)  of  the  ad  may  be 
additional  burdens  on  small  businesses 
if  such  businesses  must  adhere  to  two 
regulatory  schemes  for  testing  of  their 
bottled  water  products  rather  than  one 
comprehensive  scheme  for  all  bottled 
water  testing.  As  stated  earlier.  FDA's 
CCMP  requirements  are  proteciive  of 
the  public  health  and  the  application  of 
these  CGMP  requirements  to  all  bottled 
water  would  not  result  in  uncertainty  to 
industry  and  regulators.  As  discussed 
below  in  section  V.B.3.d  of  this 
document.  FDA  believes  that  retaining 
the  applicability  of  its  CGMP 
requirements  to  all  bottled  vsaier,  with 
further  evaluation  of  reduced  frequency 
of  testing  in  the  context  of  all  chemical 
contaminants  in  a  future  rulemaking, 
would  be  less  confusing  to  small 
entities.  Therefore,  FDA  believes  that 
lifting  the  stay  would  be  beneficial  to 
the  public. 

b.  Exempt  small  entJties.  One 
alternative  for  alleviating  the  burden  for 
small  entities  would  be  to  exempt  them 
from  the  testing  requirements  of  this 
rule.  Although,  this  option  would 
eliminate  the  cost  of  testing  on  small 
firms,  it  may  also  result  in  a  decrease  in 
the  potential  public  health  benefits  of 
the  rule.  Small  entities  comprise  a  large 
part  of  the  affected  industry  and 
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exempting  them  would  affect  the  testing 
requirements  for  a  large  segment  of  the 
bottled  water  products  on  the  market. 
Such  products  would  not  be  subject  to 
a  certain  frequency  of  testing  that 
provides  adequate  assurance  that  such 
products  manufactured  by  small 
businesses  are  as  protective  of  the 
public  health  as  those  that  have 
undergone  the  testing  requirements  for 
these  nine  contaminants  under  pari  129 
Therefore,  exempting  small  businesses 
would  reduce  the  potential  public 
health  benefits  of  lifting  the  stay, 

c  Extend  compliance  period.  FDA 
considered  an  extended  compliance 
period  Lengthening  the  compliance 
period  would  provide  regulatory  relief 
to  small  entities  because  it  would 
reduce  the  present  value  of  the  costs  of 
testing  However,  as  stated  in  section 
V,B.4.b  of  this  document,  because  small 
entities  comprise  a  large  part  of  the 
affected  industry,  longer  compliance 
periods  would  delay  any  potential 
publii  health  benefits  of  the  rule  For 
example,  if  a  small  business  had  an 
excess  level  of  one  of  the  nine  chemical 
contaminants  in  its  bottled  water 
product.  It  would  not  be  aware  of  the 
potential  public  health  problem  as  a 
result  of  the  specific  contaminant 
because  the  small  business  would  not  be 
testing  during  the  longer  compliance 
period  Therefore,  the  agency  has 
concluded  that  lifting  the  stay  is  more 
protective  of  the  public  health 

d   Reduced  testing  frequency.  Another 
alternative  for  alleviating  the  burden  for 
small  entities  would  be  to  reduce  the 
testing  frequency  for  certain  chemical 
contaminants,  including  the  nine 
chemical  contaminants  that  are  the 
subject  of  this  rule.  The  agency  believes 
that,  in  considering  the  issue  of  reduced 
frequency  of  testing,  it  needs  to  do  so  in 
the  context  of  all  chemical 
contaminants,  not  )ust  the  nine  that  are 
the  subject  of  this  rule.  Reduced 
frequency  of  testing  may  include  an 
entirely  different  scheme  that  may 
include  waivers  for  certain  chemical 
contaminants  The  contemplation  of 
such  a  scheme  is  better  addressed  in  a 
context  that  includes  consideration  of 
all  chemical  contaminants,  rather  than 
considering  and  implementing  a 
different  regulatory  scheme  for  oniv  the 
nine  chemical  i  ontaminants  .Moreover, 
Congress  mandated  that  the  agency 
issue  monitoring  requirements  for  these 
nine  chemical  contaminants  by  August 
6,  1998  Becau.se  the  scope  of  this  rule 
is  limited  to  these  nine  chemical 
contaminants,  and  the  agency  does  not 
have  sufficient  time  to  enlarge  the  scope 
of  this  rulemaking  io  the  issue  of 
reduced  frequency  of  testing  for  all 
chemical  contaminants,  the  agency  is 


not  pursuing  this  alternative  in  this 
rulemaking-  However,  the  agency  plans 
to  consider  the  issue  of  reduced 
frequency  of  monitoring  for  all  chemical 
contaminants  in  bottled  water  in  a 
future  rule. 

5.  Summary 

FDA  has  examined  the  impact  of  the 
direct  final  rule  on  small  businesses  in 
accordance  with  RFA  This  analysis, 
together  with  the  preamble,  constitutes 
RFA 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
direct  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  199,5  (L^vIR^a^j 
(Pub  L   104—4)  This  rule  does  not 
require  a  written  statement  under 
section  2021a)  of  the  UMR,*i  because  it 
does  not  impose  a  mandate  that  results 
in  an  expenditure  of  $100  million 
(adiusted  annualU  for  inflation)  or  more 
bv  State,  local,  and  tribal  governments 
m  the  aggregate,  or  by  the  pnvate  sector, 
in  any  one  \ear 

VI,  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  direct  final 
rule  contains  no  collections  of 
information  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  .\ct  of  1995  is 
not  required 

\  II.  Comments 

Interested  persons  may,  on Ot before 
!ulv  27,  1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
WTitten  comments  regarding  this  diret ' 
final  rule  Two  copies  of  any  tomments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9am  and  4  p,m., 
Mondav  through  Friday. 

VIII,  Effective  Date 

The  agency  intends  to  make  the  direct 
final  rule  effective  180  davs  after  the 
publication  of  the  i.onfirmation  notice 
m  the  Federal  Register  The  agency  is 
providing  a  180  da\  effective  date  to 
permit  affected  firms  adequate  time  to 
take  appropriate  .steps  to  bring  their 
product  into  compliance  with  the 
standard  imposed  by  the  new  rule. 

List  of  Subjects  m  21  CFT?  Part  165 

Be\erages.  Bottled  water.  Food  grades 
and  standards,  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  165  is 
amended  as  follows: 

PART  165— BEVERAGES 

1.  The  authority  citauon  for  21  CFR 
part  165  continues  to  read  as  follows; 

Authority:  21  U.S.C.  321.  341,  343,  343-1. 
348.  349.  371.379e. 

§165  110     [Amerxied] 

2.  Section  165.110  Bottled  water  is 
amended  in  the  table  in  paragraph 
(b)(4)(iii)(A}  by  removing  the 
superscript  "1"  after  the  entries  for 
"Antimony,"  "Beryllium."  "Cyanide," 
"Nickel,"  and  "Thallium."  and  by 
removing  the  footnote  to  the  table;  in 
the  table  in  paragraph  (b)(4)(iii)(C)  by 
removing  the  superscript  "1"  after  the 
entries  for  "Diquat,  "  "Endothall," 
"Glyphosate,"  and  "2,3,7. &-TCDD 
(Dioxin),  "  and  by  removing  the  footnote 
to  the  table;  and  by  removing  the  note 
that  follows  paragraph 
(b){4)(iii)(G)(5)(iV). 

Dated:  May  5  1998. 
Wiiiiacn  K    Hul>);>arti, 
Associate  uommissioner  for  Policy 
Coordination. 
IFR  Doc  98-12381  Filed  S-6-98:  3:57  pm| 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Pan  2 

Paroling,  Recommlttfng,  and 
Supervising  Federal  Pnsoners 
Expedited  Revocation  Procedure  tc 
Parole  Violators 

AGENCY:  i'aroie  Commission.  Justice. 

ACTION:  Final  rule. 

summary:  The  US.  Parole  Commission 
is  adding  to  its  regulations  a  provision 
whereby  certain  parolees  who  have  been 
arrested  and  charged  with  violations  of 
parole  (or  who  are  serving  new 
sentences  for  crimes  committed  while 
on  parole)  may  consent  to  revocation  of 
parole  upon  the  acceptance  of  a 
sanction  within  the  applicable  guideline 
range.  The  purpose  of  this  procedure  is 
to  avoid  the  need  for  holding  parole 
violators  in  local  jails  for  revocation 
hearings,  and  to  save  the  Parole 
Commission  the  time  and  expense  of 
conducting  hearings  when  an 
appropriate  sanction  can  be  imposed 
with  the  consent  of  the  offender. 
DATES:  Effective  June  10.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Posch.  Office  of  General 
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Counsel.  U.S.  Parole  Commission,  5550 
Friendship  Blvd..  Chevy  Chase, 
Maryland  20815.  telephone  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  In  certain 
categories  of  cases,  the  U.S.  Parole 
Commission  has  found  that  an 
appropriate  sanction  for  parole  failure 
can  be  determined  through  a  review  of 
the  parolee's  record  and  by  reference  to 
the  applicable  reparole  guidelines.  The 
majority  of  these  cases  involve 
administrative  violations,  drug  use,  and 
drug  treatment  program  failure,  as  well 
as  petty  crimes.  The  sanction  is 
revocation  and  a  presumptive  reparole 
date.  In  other  cases,  the  violation  of 
parole  may  be  serious  enough  that  the 
only  appropriate  sanction  is  revocation 
and  denial  of  reparole.  The  Commission 
has  found  that  many  arrested  parole 
violators  in  these  categories  are  willing 
to  waive  their  right  to  a  hearing  under 
18  U.S.C.  4214  in  order  to  be  removed 
from  a  local  jail  and  complete  the 
prescribed  period  of  imprisonment  in  an 
institution  where  programming  and 
other  amenities  are  available. 

Accordingly,  in  1996.  the  Commission 
approved  a  pilot  project  for  an 
"expedited  revocation  procedure."  After 
the  preliminary  interview  has  been 
conducted  following  the  arrest  of  the 
accused  parole  violator,  the  Commission 
offers  the  parolee  the  opportunity  to 
consent  to  revocation  and  a  sanction  of 
a  definite  number  of  months  in  prison. 
The  procedure  was  initially  limited  to 
Category  One  violations  on  the 
guidelines  at  28  CFR  2.20  Category  Two 
violations  and  cases  where  the 
Commission  proposed  to  deny  reparole 
altogether  ("continue  to  expiration") 
were  eventually  added.  The  procedure 
is  also  used  in  the  case  of  parolees  who 
will  complete  an  adequate  sanction  by 
serving  a  new  state  or  federal  sentence, 
but  for  whom  revocation  of  parole  is 
necessary  in  order  to  guarantee  an 
adequate  period  of  parole  supervision 
following  release  from  imprisonment. 
This  IS  accomplished  by  an  order 
forfeiting  the  time  spent  on  parole, 
which  accompanies  an  order  of 
revocation. 

Over  the  course  of  the  pilot  projecl. 
1223  cases  were  considered  for  the 
expedited  revocation  procedure,  with  an 
acceptance  rate  of  76.2%.  The  project 
has  saved  agency  resources  as  well  as 
critical  jail  space  without  diminishing 
in  any  respect  the  sanctions  normally 
imposed  by  the  Commission  on  these 
types  of  parole  violators.  It  is  to  be 
emphasized  that  the  'expedited 
revocation  procedure  "  is  in  no  sense  a 
form  of  plea-bargaining:  the  Parole 
Commission  offers  the  accused  violator 


the  sanction  that  is  considered 
appropriate  by  the  Commission.  If  the 
parolee  does  not  accept  the  proposed 
sanction,  a  revocation  hearing  is 
conducted  Following  the  hearing,  any 
appropriate  sanction  may  be  imposed. 
Moreover,  the  parolee's  acceptance  of 
the  Commission's  offer  does  not  create 
a  "plea  agreement  "  that  can  be 
subsequently  enforced  to  avoid 
consequences  required  by  regulation  or 
law  [e.g..  a  consecutive  sentence  that  is 
not  referenced  in  the  Commission's 
offer). 

It  is  also  to  be  emphasized  that  the 
Parole  Commission  may.  in  its 
discretion,  decide  not  to  offer  an 
expedited  revocation  if  there  is  any 
aspect  of  the  case  that  appears  to 
warrant  an  in-person  revocation 
hearing,  and  may  rescind  an  offer  at  any 
time  in  order  to  schedule  an  in-f)erson 
hearing. 

Executive  Order  12866  and  Kti;iil.i!ory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  proposed  rule  is 
not  a  significant  rule  within  the 
meaning  of  Executive  Order  12866.  and 
the  proposed  rule  has.  accordingly,  not 
been  reviewed  by  the  Office  of 
Management  and  Budget.  The  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  Knsfhl 

List  of  Subjects  in  28  CiR  [art  2 

Administrative  practice  and 
procedure.  Prisoners.  Probation  and 
parole. 

The  Final  Rule 

Accordingly,  the  U.S.  Parole 
Commission  makes  the  following 
changes  to  28  CFR  Part  2: 

PART  2     [AMENDED] 

1.  The  authonly  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 

AuUiority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

2  28  CFR  Part  2  is  amended  by 
adding  ^  2  fi"  to  rp<id  as  follow;: 

§2.67     feipeaiiec  f^evocation  Prcxieflure 

(a)  In  addition  to  the  actions  available 
to  the  Commission  under  §  2.47(a)  and 
(b).  and  under  §  2.48.  the  Commission 
may  offer  an  alleged  parole  violator  an 
opportunity  to  accept  responsibility  for 
his  violation  behavior,  to  waive  a 
revocation  hearing,  and  to  accept  the 
sanction  proposed  by  the  Commission 
in  the  Notice  of  Eligibility  for  Expedited 


Revocation  Procedure  that  is  sent  to  the 
alleged  parole  violator. 

(b)  The  following  cases  may  be 
considered  under  the  expedited 
revocation  procedure: 

(1)  Cases  in  which  the  aliened  parole 
violator  has  been  given  a  preliminary 
interview  under  §  2  48.  and  the  alleged 
violation  behavior  would  be  graded 
Category  One  or  Oi*>t  >r\  Yw  o 

(2)  Cases  in  which  the  alleged  violator 
has  been  given  a  preliminary  interview 
under  §  2.48  and  the  proposed  decision 
is  continue  to  expiration  of  sentence, 
regardless  of  offense  category;  and 

(3)  Cases  in  which  an  alleged  violator 
has  received  a  dispositional  review 
under  §  2.47.  and  the  Commission 
determines  that  conditional  withdrawal 
of  the  warrant  would  be  appropriate,  but 
forfeiture  of  street  time  is  deemed 
necessary  to  provide  an  adequate  period 
of  supervision. 

(c)  The  alleged  violator's  consent  shall 
not  be  deemed  to  create  an  enforceable 
agreement  with  respect  to  any  action  the 
Commission  is  autliorized  to  take  by  law 
or  regulation,  or  to  limit  in  any  respect 
the  normal  statutory  consequences  of  a 
revocation  of  parole  or  mandatory 
release. 

Dated:  May  5.  1998 
Michael ).  Gaine*, 
Chairman.  U.S.  Parole  Commission. 
|FR  Doc  98-12388  Filed  S-6-9S.  8:45  am) 
BILUNO  COOE  441»-01-P 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners 
Electronic  Issuance  of  Paroling 
Violation  Warrants 

agency:  Parole  Commission,  Justice, 
action:  Final  rule. 

summary:  The  U.S.  Parole  Commission 
IS  amending  a  regulation  that  requires 
f>arole  violation  warrants  to  be  issued  by 
U.S.  Mail.  In  order  to  expedite  the 
receipt  of  warrants  by  the  U.S.  Marshals 
Service,  the  regulation  is  being  amended 
to  permit  warrants  to  be  sent  by 
electronic  transmission.  Although  an 
alleged  parole  violator  may  be  arrested 
by  authorized  officials  who  have  been 
alerted  to  the  issuance  of  a  warrant  but 
have  not  actually  received  the  warrant, 
a  procedure  that  will  ensure  the 
immediate  receipt  of  warrants  by 
arresting  authorities  will  avoid 
confusion  as  to  the  Commission's 
instructions  and  the  parolee's  status. 
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EFFECTIVE  DATE:  lune  10.  19qR 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A  Posch,  Office  of  General 
Counsel.  55.S0  Friendship  Blvd.,  Chevy 
Chase,  MD  20815.  Telephone;  (301) 
492-5959. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  determined  that  cases 
of  confusion  over  whether  a  warrant 
should  be  executed  or  placed  as  a 
detainer  (if  the  alleged  parole  violator  is 
already  in  custody  on  another  charge) 
can  be  readily  avoided  if  the 
Commission  adopts  a  procedure 
designed  to  expedite  the  receipt  of 
warrants  by  the  US  Marshals  Service 
Other  possibilities  for  delay  and 
confusion  prior  to  the  receipt  of  a  signed 
warrant  can  also  be  avoided  The  onlv 
legal  obligation  under  which  the 
Commission  operates  with  respect  to  the 
issuance  of  valid  warrants  is  that  a 
warrant  must  be  issued  pnor  to  the 
expiration  of  the  parolee's  sentence. 
Issuance  and  delivery  of  a  warrant  are 
separate  events   18  U  SC.  4213(d) 
(1975) 

The  term   "issue    means  to  send  out 
officially  Hervpv  v   Secretary  of  Health 
and  Human  Senices.  88  F  3d  1001. 
1002  (Fed  Cir  1996)  The  long-accepted 
definition  of  the  term  "issue  '  has  never 
been  specific  as  to  means  of  issuance 
Accordingly,  the  Parole  Commission 
may,  by  regulation,  define  the  issuance 
of  a  warrant  as  being  the  electronic 
transmission  of  the  signed  warrant  to 
the  arresting  authonties  The  date  and 
time  of  "issuance  "  of  a  warrant  will  be 
the  date  and  time  it  is  transmitted 
electronically.  The  signed  original, 
having  been  thus  issued,  will  remain  in 
the  Commission's  file 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  US  Parole  Commission  has 
determined  that  this  rule  is  not  a 
significant  regulatory  ac-tion  for  the 
purposes  of  Executive  Order  12866.  and 
the  rule  has.  accordingly,  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  The  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act.  U  S  C  605(b). 

List  of  Subjects  in  28  CFR  Part  2 

.administrative  practice  and 
procedure.  Prisoners.  Probation  and 
parole. 

The  Final  Rule 

Accordingly,  the  U.S.  Parole 
Commission  makes  the  following 
changes  to  28  CFR  Part  2. 


PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 

.\ulhorit>-;  la  I  S  [.  4  203(a)(1)  and 

4204ial(61 

2  28  CFR  Part  2,  §  2.44  (c)  is  revised 

to  read  as  follows 

§2.44    Summons  to  appear  Of  warrant  for 
reta>ilr>g  of  paroiee 

*<■*■* 

(c)  A  summons  or  warrant  may  be 
issued  only  within  the  prisoner's 
maximum  term  or  terms  except  that  in 
the  case  of  a  prisoner  released  as  if  on 
parole  pursuant  to  18  US  C  4164.  such 
summons  or  warrant  may  be  issued  onh 
within  the  maximum  term  or  terms,  less 
one  hundred  eighty  days  A  summons  or 
warrant  shall  be  considered  issued 
when  signed  and  either — 

(1)  Placed  in  the  mail  or 

!2)  Sent  by  electronic  transmission  to 
the  mtended  authonties. 
*         •         •         «        • 

Dated   Mav  5    19^8. 
Michael )  Games, 

Choinnan   I'  S  Parole  Commission 

IFR  Doc   98-1238-  Filed  5-8-98  8  45  ami 
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DEPARTMENT  OF  JUSTICE 
Parole  Commission 


28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Release  of  Information  to  the  Public 

AGENCY:  Parole  Commission,  fustice 
ACTION:  Final  rule 

SUMMARY:  The  Commission's  regulation 
concerning  the  disclosure  of 
information  about  offenders  under  its 
jurisdiction  currently  addresses  only 
those  situations  where  disclosure  is 
necessary  to  give  notice  to  potential 
victims  of  individuals  on  parole,  or  to 
assist  law  enforcement  authonties  No 
provision  is  made  for  the  general 
disclosure  of  information  about 
prisoners  and  parolees  when  such 
information  is  considered  to  be  "'public 
sector"  information  that  may  be 
disclosed  without  the  consent  of  the 
subiect.  .\{  28  CFR  540.65(b),  the  Bureau 
of  Prisons  defines  the  information  that 
is  considered  "a  matter  of  puDlic 
record  "  for  disclosure  to  representatives 
of  the  media.  The  Parole  Commission  is 
now  amending  its  regulation  to  define 
tlie  information  that  it  gives  to  the 
media  and  to  the  public  generally 
EFFECTIVE  DATE:  Effective  June  10,  1998 


FOR  FURTHER  INFORMATION  CON'' ACT: 

Pamela  A  Posch.  Office  of  General 
Counse:   5550  Friendship  Blvd..  Chevy 
Chase  Maryland  20815  Telephone: 
(301)  492-,59,'^fH 

SUPPLEMENTABV  INFORMATION:  The 
infornia*  ;  :,  :HLi.eG  as  "public  sector" 
inin'na:,  m  is  consistent  with  the 
infor::.at,on  defined  in  §  540.65(b),  and 
with  the  current  practice  of  the  U.S. 
Parole  Ck)mmission.  The  same  policy 
will  be  followed  for  both  U.S.  and  D.C. 
Code  offenders 

It  should  be  notea  inai,  although 
Commission  decisions  may  be 
disclosed,  this  does  not  necessarily 
include  the  statement  of  reasons 
provided  by  the  Commission  in  support 
of  each  decision.  Pursuant  to  its  routine 
use  exemptions  from  the  Privacy  Act  of 
1974  ipublished  at  53  PR  7813,  March 
10.  1988 J,  public  disclosure  of  the  full 
Notice  of  Action  issued  by  the  Parole 
Commission  is  only  available  if  the 
Commission  has  determined  that 

disclosure  is  appropriate to 

further  understanding  of  the  criminal 
justice  system  by  the  public"  and  has 
transmitted  the  Notice  of  Action  to  the 
Office  of  Public  Affairs  of  the 
Department  of  Justice. 

Executive  Order  12866  and  Recuidtc-y 
Flexibility  Statement 

The  L  S  Parole  Commission  has 
determined  that  this  rule  is  not  a 
signifi(.,ant  regulatory  action  for  the 
purposes  of  Executive  Order  12866.  and 
the  rule  has  accordingly,  not  be«i 
reviewec  by  the  (Mce  of  Management 
and  Budget.  The  rule  will  not  have  a 
signifu^n!  e<  o: omic  imf>act  upon  a 
substantia;  ri an. i>er  of  small  entities. 
within  the  meaning  of  the  Regulatory 
Flexibility  Act   s  L'  S  C.  605(h). 

List  of  Subjects  m  28  CFR  Pert  2 

.Administrative  practice  and 
procedure.  Prisoners,  Probation  and 

parole 

The  Final  Rule 

Af  cordingly.  the  U.S.  Parole 
Commission  makes  the  following 
changes  to  28  CFR  Part  2: 

PART  2— [AMENDED] 

1.  The  authonty  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203fa)(l)  and 

4204(a)(6) 

2.  28  CFR  Part  2.  §  2.37  is  amended 
by  adding  the  following  new  paragraph 
(c): 

§2  37     Disciosur*  of  information 
conoernmg  parolees.  Statemen:  o'  policy. 
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(c)  Information  deemed  to  be  "public 
sector"  information  may  be  disclosed  to 
third  parties  without  the  consent  of  the 
file  subject.  Public  sector  information 
encompasses  the  following: 

(1)  Name; 

(2)  Resister  number; 

(3)  Offense  of  conviction; 

(4)  Past  and  current  places  of 
incarceration; 

(5)  Age; 

(6)  Sentence  data  on  the  Bureau  of 
Prisons  sentence  computation  record 
(BP-5); 

(7)  Date(s)  of  parole  and  parole 
revocation  hearings;  and 

(8)  The  decision(s)  rendered  by  the 
Commission  following  a  parole  or 
parole  revocation  proceeding,  including 
the  dates  of  continuances  and  parole 
dates.  An  inmate's  designated  future 
place  of  incarceration  is  not  public 
Information. 

OatMi:  May  S.  1998. 
Michael  I.  Gunaa, 

Chairman.  V  S  Parole  Commission 

|FR  Doc   98-12386  Filed  5-8-98:  8  45  am] 
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DFP&nTMFNT  OF  DEFENSE 

D^'U^r\t'  Logistics  Agency 

3J  Cf  M  i'jf  323 

[D«tens«  Logistics  Agency  Reg  5400.21] 

Privacy  Act;  Implementation 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  The  Defense  Logistics  Agency 
is  exempting  a  system  of  records 
identified  as  S500.60  CA,  entitled  *DLA 
Complaint  Program  Records'  from 
certain  provisions  of  the  Privacy  Act. 
The  exemptions  are  intended  to  increase 
the  value  of  the  system  of  records  for 
law  enforcement  purposes,  to  comply 
with  prohibitions  against  the  disclosure 
of  certain  kinds  of  information,  and  to 
protect  the  privacy  of  individuals 
identified  in  the  system  of  records. 
EFFECTIVE  DATE:  May  5.  1998 
A00ME8SCS:  Send  comments  to  the 
Privacy  Act  Officer.  Defense  Logistics 
Agency.  ATTN:  CAAR.  8725  John  J. 
Kingman  Road.  Suite  2533,  Fort  Belvoir. 
VA  22060-6221 

FOR  FUfTTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  f703)  767-6183. 
SUPPLEMENTARY  INFORMATION: 
executive  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 


not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Ejcecutive 
Order  12866 

Regulatory  Flexibility  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a,  known  as 
the  Privacy  Act.  and  44  U.S.C.  Chapter 
35. 

This  rule  adds  an  exempt  Privacy  Act 
system  of  records  to  the  DLA  inventory 
of  systems  of  records  DLA  operates  a 
complaint  system  whereby  individuals 
may  report  instances  of  suspected  fraud, 
waste,  or  abuse;  mismanagement; 
contract  deviations,  noncompliance,  or 
improprieties;  administrative 
misconduct;  or  adverse  treatment  under 
the  complaint  program.  Allegations  are 
investigated  and  appropriate  corrections 
are  instituted  The  exempt  system 
reflects  recognition  that  certain  records 
in  the  system  may  be  deemed  to  require 
protection  from  disclosure  in  order  to 
protect  confidential  sources  mentioned 
in  the  files  and  avoid  compromising, 
imfwding,  or  interfering  with 
investigative  and  enforcement 
proceedings.  The  proposed  rule  was 
previously  published  on  March  6,  1998. 
at  63  FR  11198.  No  comments  were 
received,  therefore,  the  Director  is 
adopting  the  exemptions  for  the  reasons 
provided 

List  ■)!  suh|fi  ts  iu  tJ  IJKR  part  323 

Privacy.  

Accordingly.  32  CFR  part  323  is 
amended  as  follows: 

Part  323     Defense  Logistics  Agency 
Privacy  Program. 

1.  The  authority  citation  for  32  CFR 
Part  323  continues  to  read  as  follows: 

Authority:  Pub.  L  93-579,  88  Stat  1896  (5 
U.S.C  552a). 

2.  Appendix  H  to  Part  323  is  to  be 
amended  by  adding  paragraph  e.  as 
follows: 


Apperxllx  H  to  Part  32;^OLA  Exemption 

Rules. 


e    ID:  S500.60  CA  (Specific 
exemption) 

1     System  name  DL.'\  (  urn  plaint 
Program  Records. 

2.  Exempfjon.  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  whic  h 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  the 
information,  the  individual  will  be 
provided  access  to  the  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source 

(ii)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  infonnation  may  be 
exempt  pursuant  to  5  U.S.C  5.S2a{k)(5). 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

3.  Authority:  5  U.S.C.  552a{k)(2)  and 
■  Ik)(5),  subsections  (c)(3),  (d)(lj  through 

(d)(4).  (e)(1),  (e)(4)(G),  (H).  and  (I),  and 

(0. 

4.  Reasons:  (i)  From  subsection  (cK.l) 
because  to  grant  access  to  an  accounting 
of  disclosures  as  required  by  the  Privacy 
Act,  including  the  date,  nature,  and 
purpose  of  each  disclosure  and  the 
identity  of  the  recipient,  could  alert  the 
subject  to  the  existence  of  the 
investigation  or  prosecutive  interest  by 
DLA  or  other  acem  les  This  could 
seriously  compromise  (  ase  preparation 
by  prematurelv  re\ealing  its  existence 
and  nature;  compromise  or  interfere 
with  witnesses  or  make  witnesses 
reluctant  to  cooperate;  and  lead  to 
suppression,  alteration,  or  destruction  of 
evidence. 

(ii)  From  subsections  ld)(l)  through 
(d)(4),  and  (f)  because  providing  ace  ess 
to  records  of  a  civil  or  administrative 
investigation  and  the  right  to  contest  the 
contents  of  those  records  and  force 
changes  to  be  made  to  the  information 
contained  therein  would  seriously 
interfere  with  and  thwart  the  orderly 
and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subjecl  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
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enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation:  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
anv  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(ill)  P'rom  subsection  (e)(ll  because  it 
is  not  alwavs  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation   In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  svstem  of  records  is 
compiled  for  law  enforcement  purposes 
and  is  exempt  from  the  access 
provisions  of  subsections  (d)  and  (f)- 

(vj  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  's 
construed  to  require  more  detailed 
disclosure  than  the  broad,  genenc 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  pnvacv  and  physical 
safety  of  witnesses  and  informants  DLA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  genenc  terms  as 
is  its  current  practice 

Dated   Mav  5.  1998 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense 
jFR  Dot   98-12:i.;i  Filed  5-8-98;  8:45  ami 
BILUNQ  CODE  SOMMM-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  701 

[Secretary  of  the  Navy  Instruction  521 1.5} 


Privacy  Act;  Implementation 

agency:  Department  of  the  Navy  .DOD. 
action:  Final  rule, 

SUMMARY:  The  Department  of  the  Navy 

IS  amending  its  Privacy  Act  regulation 

on  exemptions  for  specific  record 

systems.  The  administrative  amendment 

consists  of  changing  the  system  name  of 

N05520-4,  NIS  Investigative  Files 

System'  to  'NQS  Investigative  Files 

System' 

EFFECTIVE  DATE:  May  11,  1998 

FOR  FURTHER  INFORMA-riON  COKTACT:  Mrs. 

Doris  Uma  at  (202)  685-6545  or  DSN 

325-6545. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866.  It  has  been 

determined  that  this  Privacy  Act  rule  for 


the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action 
.■\naivsis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  does 
not  create  a  senous  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency,  does  not 
materially  alter  the  budgetary-  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President  s  priorities,  or 
the  principles  set  fonh  in  Executive 
Order  12866(1993). 
Regulatory  Flexibility  .\ct.  It  has  been 
determined  that  this  Pnvacv  .^ct  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  numh>er  of  small  entities 
be<:ause  it  is  concerned  only  with  the 
administration  of  Pnvacv  .^ct  systems  of 
records  within  the  Department  of 
Defense 

Paperwork  Reduction  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
Depanment  of  Defense  and  that  the 
information  collected  withm  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a.  known  as 
the  Pnvacy  Act  of  1974 

The  Department  of  the  Navy  is 
amending  the  system  name  of  an 
exempt  system  of  records  published  m 
32  CFR  part  701,  subpart  G  The 
administrative  amendment  consists  of 
changing  the  system  name  of  .N05520-4 
NIS  Investigative  Files  System  to  'NCIS 
Investigative  Files  System 

List  of  Subjects  in  32  CFR  Part  701 

Privacy. 

1.  The  authority  citation  for  32  CFR 
part  701,  Subpart  G  continues  to  read  as 
follows: 

AUTHORfTY:  Pub.  L.  93-579,  88  Stat. 
1896(5  use.  552a). 

2   Section  701  118,  is  amended  by 
revising  the  heading  of  paragraph  (m)  as 
follows: 

§  701 .  11 8  Exemptions  for  specific  Navy 
record  systema. 

*         *         «         »         * 

(m)  System  identifier  and  name. 
N05520-4,  NCIS  Investigative  Files 
Svstem   *  *  * 

Dated:  May  5,1998. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Uoison 

Officer,  Department  of  Defense. 

[FR  Doc  98-12322  Filed  5-8-98:  8  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA-46-1 -73&4a   FRL-600S-1) 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Louisiana  Sue- 
Specific  Revision  for  the  Exxon 
Company  Baton  Rouge  Refinery 

AGENCY:  Environmental  Protection 

.Agency  (EPA) 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  action,  the  EPA  is 
approving  a  site-sf>ecific  revision  to  the 
Louisiana  15%  Rate-of-Progress  State 
Implementation  Plan  (SIP).  The  revision 
extends  the  date  of  compliance  for  the 
installation  of  particular  Volatile 
Organic  Liquid  (VOL)  storage  tank 
controls  for  storage  tanks  located  at  the 
Baton  Rouge  Refinery  of  Exxon 
Company.  U.S.A.  Specifically,  the 
revision  extends  the  compliance  date  of 
the  requirement  for  the  installation  of 
guide  pole  sliding  cover  gaskets  on  33 
storage  tanks  until  the  earlier  of  the  next 
scheduled  downtime  of  the  subject 
tanks  or  December  2005. 

In  the  proposed  rules  section  of 
today's  Federal  Register  (FR),  the  EPA 
is  proposing  and  seeking  public 
comment  on  the  same  conditional  and 
final  approvals  of  the  Louisiana  SIP  that 
are  discussed  in  this  document.  If 
relevant  adverse  comments  are  received 
on  these  approvals,  the  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  direct  final  rule  did  not  take 
effect,  and  addressing  the  relevant 
comments  received  in  a  subsequent 
final  rule,  based  on  the  related  proposed 
rule.  No  additional  opportunity  for 
public  comment  will  be  provided. 
DATES:  This  action  is  effective  on  July 
10. 1998  unless  adverse  or  critical 
comments  are  received  by  June  10, 
1998  If  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  and  inform  the  pubbc  that  the 
rule  did  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H  Diggs,  Chief  .Air  Planning 
Section  ;6PD-L),  at  the  EPA  Region  6 
Office  listed  below 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  dunng  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  woridng  days  in  advance. 
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Environmental  Protection  Agency. 
Region  6.  Air  Planning  Section  (6PD-L). 
Multimedia  Planning  and  Permitting 
Division,  Region  6.  Dallas,  1445  Ross 
Avenue.  Texas  75202-2733.  telephone: 
(214)665-7214 

Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality 
(LDEQJ,  7290  Bluebonnet  Boulevard. 
Baton  Rouge.  Louisiana  708IG, 
telephone;  (504)  765-7247. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW  ,  Washington,  EX:  20460. 

FOn  FURTHER  INFORMATION  CONTACT:  Mr 

Laton  R.  V\eiier,  Air  Planning  Section 
(6PD-L),  Multimedia  Planning  and 
Permitting  Division.  Environmental 
Protection  Agency.  Region  6,  1445  Ross 
Avenue,  Dallas.  Texas  75202-2733. 
telephone:  (214)  665-2174. 

SUPPt-BMCNTARY  INFORMATKM: 

I.  Background 

A   VOL  Storage  Rule 

In  61  FR  54737  (October  22.  1996)  the 
EPA  approved  the  Louisiana  15%  Rate- 
of-Progress  plan  which  describes  how 
ozone  nonattainment  areas  classified  as 
moderate  and  above  will  achieve  an 
actual  reduction  in  emissions  of  volatile 
oi<ganic  compounds  during  the  first  six 
years  after  the  enactment  of  the  1990 
Clean  Air  Act  amendments.  See  section 
182(b).  Included  in  this  plan  is  the  State 
rule  for  controlling  Volatile  Organic 
Compound  (VOC)  emissions  from  VOL 
storage.  Louisiana  Administrative  Code 
(LAC)  33  ni  2103  The  calculated 
emissions  reductions  from  the 
implementation  of  this  rule  were 
credited  towards  the  Louisiana  15% 
Rate-of- Progress  plan 

The  compliance  date  for  rule  LAC 
33:111.2103  was  November  15.  1996  The 
control  requirements  for  external 
floating  roof  storage  tanks  of  this  rule 
include  the  installation  of  guide  pole 
sliding  cover  gaskets.  Relating  to 
compliance  date  extensions,  the  rule 
states.  "Requests  for  extension  of  the 
November  15.  1996.  compliance  date 
will  be  considered  on  a  case-by-caaa 
basis  for  situations  which  requireihe 
tank  to  be  removed  from  service  to 
install  the  controls  and  must  be 
approved  by  the  administrative 
authority  "  In  this  instance,  the  term 
"administrative  authority"  refers  to  both 
the  Secretary  or  designee  of  the  LDEQ. 
and  the  Administrator  or  authorized 
representative  of  the  EPA 


B.  Site  Specific  Request 

In  letters  to  the  LDEQ  dated 
November  13.  1996;  May  14.  1997;  and 
July  3,  1997;  the  Baton  Rouge  Refinery 
of  Exxon  Company,  USA  requested  an 
extension  of  the  compliance  schedule  of 
the  requirement  for  the  installation  of 
guide  pole  sliding  cover  gaskets  on  33 
external  floating  roof  tanks  These 
letters  include  a  list  of  the  tanks,  the 
date  of  the  next  maintenance  downtime, 
and  emissions  estimates  for  the  tanks. 

To  accomplish  the  installation  of  the 
sliding  cover  gaskets,  the  guide  pole 
roller  brackets  must  be  temporarily 
removed  to  allow  the  sliding  cover  to  be 
elevated  to  insert  the  gasket.  The  roller 
brackets  on  these  33  tanks  are  welded  in 
place  (versus  bolted  in  place)  and 
require  the  use  of  cutting  torches  or 
other  "hotwork"  (spark  generating 
cutting  or  welding)  for  removal 

Prematurely  shutting  down  and 
cleaning  the  subject  tanks  to  install  the 
required  sliding  cover  gaskets  would 
result  in  considerable  additional  VOC 
emissions  from  each  tank  beyond  that 
expected  for  normal  maintenance  and 
inspection.  Where  possible,  the  Refinery 
has  complied  with  all  other  floating  roof 
storage  tank  rules  to  limit  emissions  of 
VOCs 

Calculations  provided  by  Exxon  and 
reviewed  and  accepted  by  the  LDEQ  and 
the  EPA  show  installation  of  the  sliding 
gaskets  would  result  in  a  reduction  of 
VOC  emissions  by  12  tons  per  year. 
Premature  shut  down  and  degassing 
needed  to  install  the  sliding  gaskets 
would  result  in  additional  VOC 
emissions  of  over  100  tons. 
Furthermore,  the  installation  of  the 
sliding  gaskets  represents  a  minuscule 
portion  of  the  2,500  tons  per  year  of 
emission  reductions  from  Exxon's  tank 
controls  as  approved  in  the  15%  Rate- 
of-Progress  plan. 

Therefore,  the  delayed  reductions  will 
not  significantly  impact  the  15%  Rate- 
of-Progress  plan  for  the  Baton  Rouge 
ozone  nonattainment  area  The  VOC 
emission  impact  of  this  extension  is 
approximately  0.03  tons  per  day  and 
will  diminish  as  tanks  come  out  of 
service  and  are  retrofitted  while 
reductions  demonstrated  in  the  15% 
Rate-of- Progress  plan  exceed  the 
required  reductions  by  1.4  tons  per  day; 
therefore,  the  plan  will  still  demonstrate 
the  required  reductions 

In  letters  dated  July  17,  and 
September  12,  1997.  the  LDEQ  notified 
Exxon  of  LDEQ's  approval  of  the 
compliance  date  extensions  for 
installation  of  the  sliding  cover  gaskets 
In  a  letter  dated  December  20,  1997.  the 
Governor  of  Louisiana  submitted  the 
LDEQ-approved  site-specific  revision  to 


the  15%  Rate-of-Progress  plan  to  the 
EPA  for  approval 

II.  Final  Action 

By  this  action,  the  EPA  is  approving 
a  revision  to  the  Louisiana  15%  Rate-of- 
Progress  SIP  to  allow  for  a  site-specific 
extension  of  the  tomphaiue  date  to  LAC 
33:111.  2103  0  4  for  the  installation  of 
sliding  pole  gasket  covers  for  33  tanks 
lo<;:aled  at  the  P'xxon  Company  USA.. 
Baton  Rouge  Refinerv  until  the  earlier  of 
the  next  scheduled  downtime  or 
December  2005 

The  KPA  is  publishing  this  rule 
without  prior  proposal  be<:ause  the 
.Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments   However,  in  the  proposed 
section  of  this  Federal  Register 
publication,  the  FPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed  This  mle  will  b>e  effective  July  10, 
1998  without  further  notice  unless,  by 
June  10,  1998,  relevant  adverse 
comments  are  rw  eived 

If  EP.^  re<>?ives  such  comments,  then 
the  EPA  will  publish  a  timelv 
withdrawal  of  the  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  did  not  take  effect   .Ml 
relevant  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule  The  EPA 
will  not  institute  a  second  comment 
period  on  the  proposed  rule  \n\ 
parties  interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time 
If  no  such  comments  are  received,  the 
public  IS  advised  that  this  rule  will  be 
effective  July  10.  1998  and  no  further 
action  will  be  taken  on  the  proposed 
rule 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  rwgulatorv  requirements. 

III.  Administrative  Requirements 

A  Executive  Order  IE  O  j  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E  O   12866  review 

B  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  ,\ct 
5  use  600  et  seq  .  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  pale  on  small  entities  See  5  US  C 
603  and  604.  .Mternativeiy.  EPA  may 
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certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  ]unsdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  1,  part  D  of  the  Act  do 
not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds  See  Union  Electric  Co.  v.  L'.S 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  .Act  of  1996.  generally  provides 
that  t>efore  a  rule  mav  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability:  rules  relating  to 
agency  management  or  personnel,  and 
rules  of  agency  organization,  procedure 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C  804(3j  The  EPA 
is  not  required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability. 

E  Petitions  for  Judicial  Review 

Under  section  307fb)(l)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  .^ppeals  for  the  appropriate 
circuit  by  luly  10,  1998  Filing  a  petition 
for  reconsideration  by  the  .administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  withm  which  a  petition  for  ludicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Louisiana  was  approved  by 
the  Du-ector  of  the  Federal  Register  on  July 
1.1982. 

Dated  .*Lpril  23.1998 
Lynda  F.  Carroll. 

Acting  Regional  Administrator.  Region  6. 

Fart  52.  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1  The  authority  citation  of  part  52 
continues  to  read  as  follows: 

Authority:  42  L  S  C  7401  et  seq. 

Subpart  T— Louisiana 

2  Section  52.970  is  amended  by 
adding  paragraphs  lcK79]  to  read  as 
follows: 

§  52.970     Identification  of  plan. 

*         •         *         *         * 


(79)  Site-specific  revision  to  the  15% 
Rate-of-Progress  plan  submitted  by  the 
Governor  in  a  letter  dated  December  20. 
1997  The  revision  provides  for  a 
schedule  extension  for  installation  of 
guide  pole  sliding  cover  gaskets  on  33 
external  floating  roof  tanks  located  at 
the  Baton  Rouge  refinery  of  Exxon 
Company  U.S.A. 

(i  I  Incorporation  by  reference. 

Letters  dated  July  17,  1997.  and 
Septemoet  12,  1997,  from  the  LDEQ  to 
Exxon  Company  USA  approving  the 
compliance  date  extension;  which  are 
included  in  the  State  Implementation 
Plan  submittal  entitled,  "Summary  of 
15%  Rate-of-Progress  State 
Implementation  Plan  Revision."  dated 
December  20.  1997 

(ii)  Additional  material. 

(A)  Letter  from  the  Governor  of 
Louisiana  aated  December  20.  1997, 
transmitting  a  copy  of  the  State 
Implementation  Plan  revision. 

(B)  Letters  dated  November  13. 1996; 
.May  14.  1997;  and  July  3.  1997;  from 
Exxon  Company  U.S.A.  to  the  LDEQ 
requesting  the  compliance  date 
extension  and  including  a  list  of  the 
sub)ect  tanks,  the  date  of  the  next 
maintenance  downtime,  and  emissions 
estimates  for  the  tanks;  which  are 
included  in  the  State  Implementation 
Plan  submittal  entitled,  "Summary  of 
15%  Rate-of-Progress  State 
Implementation  Plkn  Revision,"  dated 
December  20. 1997. 

[FF  Dor  98-12433  Filed  5-8-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300646   FRL-6787-4] 
RIN  2070-nAB78 

Bentazon;  Extension  of  Tolerance  tor 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
herbicide  bentazon  and  its  metabolites 
in  or  on  succulent  peas  at  3  part  per 
million  (ppm)  for  an  additional  1-year 
period,  to  June  30,  1999.  This  action  is 
in  response  to  EP.A  s  granting  of  an 
emergencv  exemption  under  section  18 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  succulent  peas.  Section 
408(1)!6)  of  the  Federal  Food,  Drug,  and 
CosmeUc  Act  (FFDCA)  requires  EPA  to 
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establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18of  FIFRA 
DATES:  This  regulation  becomes 
effective  May  1 1.  1998.  Objections  and 
requests  for  hearings  must  be  received 
bv  FP.-\.  on  or  before  fuly  10.  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  |OPP-300646|. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees'"  and  forwarded  to  EPA 
Headouarters  Accounting  Operations 
Branch.  GPP  (Tolerance  Fees).  P  O  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  |OPP- 
3006461.  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St  .  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1 19.  (5^  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to;  opp- 
docketdepamail. epa.gov.  Follow  the 
instructions  in  Unit  II.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail 
FOR  FURTHER  INFORMATION  CONTACT:  By 

mailVirginia  Dietrich.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location  .  telephone 
number,  and  e-mail  address:  Rm.  272. 
CM  #2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  (703)  308-9359;  e- 
mail:dietrichvirginia@epamail  epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  June  20.  1997  (62  FR 
33563-33569)  (FRL-5720-^)  .  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA, 
21  use.  346a(e)  and  {1)(6).  it 
established  a  time-limited  tolerance  for 
the  residues  of  bentazon  and  its 
metabolites  in  or  on  succulent  peas  at  3 
ppm.  with  an  expiration  date  of  June  30. 
1998.  EPA  established  the  tolerance 


because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  bentazon  on  succulent  peas  for 
this  year's  growing  season  due  to 
infestation  with  the  weed  Canada 
thistle.  After  having  reviewed  the 
submission.  EPA  concurs  that 
emergency  conditions  exist  for 
Minnesota  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  bentazon  on 
succulent  peas  for  control  of  Canada 
thistle  in  succulent  peas. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  bentazon  in  or 
on  succulent  peas.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  June  20.  1997  (62  FR  33563-33569). 
Based  on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6)  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  1-year  period.  Although  this 
tolerance  will  expire  and  is  revoked  on 
June  30.  1999.  under  FFDCA  section 
408(1)(5).  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  succulent 
peas  after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA 
and  the  application  occurred  prior  to 
the  revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on.  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe 

I.  Ob)ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 


requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law 

Any  person  may.  by  July  10.  1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections  Obje<;tions 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20)  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  sjjecify  the  provisions  of  the 
regulation  deemed  obiectioiiable  and  the 
grounds  for  the  objections  (40  CVR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i)   If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178  27)  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  bv  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  m  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fads  to  the 
contrar>-;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  (.;onnet:tion 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  bv  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordinglv.  KP.-\  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  oHlcial  rulemaking  record  which 
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will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in    ADDRESSES"  at  the 
beginning  of  this  document 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket@epamail  ppa.gov 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  51/6.1  or  ASCII  file  format. 
All  copies  of  objections  and  hearing 
requests  in  electronic  form  must  be 
identified  bv  the  docket  control  number 
lOPP-3006461   No  CBI  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries 

III.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  a  time-limited 
tolerance  that  was  previously  extended 
by  EPA  under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
.Agency  The  Offic-e  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory^ 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  In  addition,  this  final 
rule  does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  use.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfiinded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

Since  this  extension  of  an  existing 
time- limited  tolerance  does  not  require 
the  issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
s^q.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 


or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  factual  basis  for  the  .Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4.  1981  (46 
FR  24950).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration 

TV.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.SC.  801(a)(l)lA),  as  aaded 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U  S  Senate,  the  US  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prjor  to  publication  of  this  rule  in 
today's  Federal  Register  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CtTl  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
.Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  27,  1998. 
fames  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows; 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C  346a  and  371. 

§  180.355  [AmendwJ] 

2  In  §  180.355.  the  table  to  paragraph 
fb)  is  amended  by  changing  the  date  "6/ 
30/98"  to  read  "6/30/99' 

(FR  Doc.  9&-12425  Filed  5-»-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

42  CFR  Part  60 
RIN  0906-AA49 

National  Vaccine  Injury  Compensation 
Program  (VICP):  Eftecttve  Date 
Provisions  of  Coverage  of  Certain 
Vaccines  to  the  Vaccine  Injury  Table 

AGENCY;  Health  Resources  and  Services 

Administration.  HHS. 
ACTION:  Final  rule. 

SUMMARY;  Section  904(b)  of  the 
Taxpayer  Relief  Act  of  1997  provides  for 
an  excise  tax  for  three  new  vaccines, 
effective  August  6,  1997.  Petitions  for 
compensation  for  injuries  or  deaths 
related  to  hepatitis  B,  Hib,  and  varicella 
vaccines  may  now  be  filed  under  the 
Vaccine  Iniury  Compensation  Program 
fV'ICPi  This  technical  amendment 
amends  the  Code  of  Federal  Regulations 
(CFR)  to  include  a  date  certain  (August 
6,  1997)  in  §  100.3(c)  of  the  Vaccine 
Injury  Compensation  regulations,  so  that 
there  will  be  no  uncertainty  as  to  the 
(  overage  of  these  three  vaccines. 

EFfECTiVE  DATE:  This  final  rule  is 

effective  M8\  '.1    IMfl 

FOR  FURTHER  INFORMATION  CONTACT: 

Geoffrey  Evans.  M.D.,  Medical  Director. 
Division  of  Vaccine  Injury 
Compensation.  Bureau  of  Health 
Professions.  (301)  443-4198.  or  David 
Benor.  Senior  Attorney,  Office  of  the 
General  Counsel  (301)  443-2006. 
SUPPLEMEKTARY  INfORItATION:  The 
National  Vaccine  In  ran,  Compensation 
Program  jXICPi  established  by  Subtitle 
2  of  Title  XXI  of  the  Public  Health 
Service  -Act  ;the  .Acti.  provides  a  system 
of  no-fault  compensation  for  certain 
individuals  who  have  been  injured  by 
specific  childhood  vaccines.  The 
Vaccine  Iniurv  Table  (the  Table) 
establishes  presumptions  about 
causation  of  certain  illnesses  and 
conditions  which  are  used  by  the  U.S. 
Court  of  Federal  Claims  to  adjudicate 
f>etitions  The  ,Aci  proviaes  that  a 
revision  to  the  Table,  based  on  addition 
of  new  vaccines  under  section  2114(e) 
of  the  .Act.  shall  take  effect  upon  the 
effective  date  of  a  tax  enacted  to  provide 
funds  for  compensation  for  iniunes  from 
vaccines  that  are  added  to  the  Table 
(See  section  I3632(a)(3i  of  the  Omnibus 
Budget  Rec,onciiiation  .Act  of  1993, 
Public  L.aw  103-66.  enacted  August  10, 
1993  ! 

On  August  5.  1997  the  President 
signed  Pubiic  Law  106-34.  Uie 
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"Taxpayer  Relief  Act  of  1997."  Section 
904(a)  of  this  Act  provides  that  the 
excise  tax  on  all  covered  vaccines  under 
the  VICP  is  75  cents  per  dose  and  that 
combinations  of  vaccines  are  subject  to 
an  excise  tax  which  is  the  sum  of  the 
amounts  for  each  vaccine  included  in 
the  combination.  The  amendments  of 
the  Taxpayer  Relief  Act  also  make 
effective  the  coverage  of  three  new 
vaccines  under  the  VICP — hepatitis  B, 
Hib,  and  varicella  vaccines. 

On  October  9,  1997.  a  Notice  was 
published  in  the  Federal  Register  (62 
FR  52724)  announcing  the  excise  tax  for 
these  vaccines  and  that  petitions  for 
compensation  for  injuries  or  deaths 
related  to  hepatitis  B,  Hib.  and  varicella 
vaccines  (items  VIII,  IX,  X,  and  XJ  of  the 
Table)  may  now  be  filed  under  the 
VICP.  In  accordance  with  section 
2116(b)  ofthePHS  Act,  for  injuries  or 
deaths  that  occurred  before  August  6. 
1997.  for  these  three  vaccines.  p>etitions 
may  be  filed  no  later  than  August  6. 
1999.  provided  that  the  injury  or  death 
occurred  no  earlier  than  August  6,  1989. 

In  accordance  with  section  904(b)  of 
the  Taxpayer  Relief  Act  of  1997  which 
provides  for  an  excise  tax  for  these  three 
new  vaccines,  this  final  rule  (technical 
amendment)  amends  the  CFR  to  include 
a  date  certain  (August  6.  1997)  in 
§  100.3(c)  of  the  regulations  for  the 
coverage  of  these  three  new  vaccines. 
Paragraph  (c)(3)  provides  for  inclusion 
of  other  new  vaccines,  as  they  may  be 
added  in  the  future  under  item  XII  of 
the  Table. 

fustificalion  for  Omitting  Notice  of 
i'roposed  Rulemaking 

Since  these  amendments  are  of  a 
technical  nature,  the  Secretary  has 
determined,  pursuant  to  5  U.S.C.  533 
and  departmental  policy,  that  it  is 
unnecessary  and  impractical  to  follow 
proposed  rulemaking  procedures  or  to 
delay  the  effective  date  of  this  final  rule. 

Economic  Impact 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rulemaking  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  effects).  In 
addition,  under  the  Regulatory 
Flexibility  Act,  if  a  rule  has  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  the  Secretary  must 
specifically  consider  the  economic 
effect  of  a  rule  on  small  entities  and 
analyze  regulatory  options  that  could 
lessen  the  impact  of  the  rule 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 


alternatives,  costs,  benefits,  incentives, 
equity,  and  available  information. 
Regulations  that  are  "significant" 
because  of  cost,  adverse  effects  on  the 
economy,  inconsistency  with  other 
agency  actions,  effects  on  the  budget,  or 
novel  legal  or  policy  issues,  require 
special  analysis. 

The  Department  has  determined  that 
no  resources  are  required  to  implement 
the  requirements  in  this  regulation. 
Therefore,  in  accordance  with  the 
Regulatory  Flexibility  Act  of  1980 
(RFA),  and  the  Small  Business 
Regulatory  Enforcement  Act  of  1996, 
which  amended  the  RFA,  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
The  Secretary  has  also  determined  that 
this  final  rule  does  not  meet  the  criteria 
for  a  major  rule  as  defined  by  Executive 
Order  12866.  This  technical  amendment 
sets  forth  the  effective  date  provision  of 
coverage  of  certain  vaccines  to  the 
Vaccine  Injury  Table.  As  such,  this  rule 
would  have  no  major  effect  on  the 
economy  or  on  Federal  or  State 
expenditures. 

Paperwork  Reduction  Act  of  1995 

This  Final  rule  has  no  information 
collection  requirements. 

List  of  Subjects  in  42  CFR  Part  100 

Biologies.  Health  insurance. 
Immunization. 

Approved  April  28.  1998. 

Gaude  Earl  Fox, 

Acting  Administrator.  Health  Resources  and 
Services  Administration. 

Accordingly.  42  CFR  part  100  is 
amended  as  set  forth  below: 

PART  100     VACCINE  INJURY 
COMPENSATION 

1.  The  authority  citation  for  42  CFR 
part  100  is  revised  to  read  as  follows: 

Authority:  Sec  215  of  the  Public  Health 
Service  Act  (42  tJ.S.C.  216);  sec.  2115  of  the 
PHS  Act,  100  Stat.  3767,  as  revised  (42  U.S.C. 
300aa-15);  §  100.3.  Vaccine  Injury  Table, 
issued  under  sees.  312  and  313  of  Pub.  L  99- 
660.  100  SUt.  3779-3782  (42  U.S.C  300aa- 
1  note)  and  s«c.  2 1 1 4(c)  and  (e)  of  the  PHS 
Act.  100  Stat.  3766  and  107  Stat  645  (42 
U.S.C  300aa-14(c)  and  (e);  and  sec.  904(b)  of 
Pub  L  lOS-34,  111  Stat  873). 

2.  Section  100.3(c)  is  amended  by 
revising  its  title,  by  adding  "or  (3)"  in 
the  first  sentence  of  paragraph  (c)(1) 
after  the  words  "paragraph  (c)(2)",  by 
revising  paragraph  (c)(2),  and  by  adding 
a  new  paragraph  (c)(3)  to  read  as 
follows; 

f  100.3    Vaccine  injury  taoie. 


(c)  Coverage  provisions  *    *    • 
»  (c)(2)  Hepatitis  B.  Hib.  and  varicella 
vaccines  (Items  \'III,  IX.  X.  and  XI  of  the 
Table)  are  included  in  the  Table  as  of 
August  6.  1997. 

(c)(3)  Other  new  vaccines  (Item  XII  of 
the  Table)  will  be  included  in  the  Table 
as  of  the  effective  date  of  a  tax  enacted 
to  provide  funds  for  compensation  paid 
with  respect  to  such  vaccines  .^n 
amendment  to  this  section  will  be 
published  in  the  Federal  Register  to 
announce  the  effective  date  of  such  a 
tax. 

(FR  Dor   98-12389  Filed  5-8-98;  8:45  am] 
BiLUNG  cooe  «iao-is-u 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  O 

[GC  Docket  No,  97-143;  FCC  97-332] 

Implemeotation  of  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996;  Correction 

AGENCY;  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC)  published  in  the 
Federal  Register  of  October  3.  1997.  a 
document  amending  its  Freedom  of 
Information  .\(  t  (FQI.M  regulations  to 
implement  the  Klectronic  Freedom  of 
Information  Act  Amendments  of  1996 
fEFOIA).  Inadvertently,  in  §  0.461 
paragraphs  (i)(2)  through  (i)(5)  were 
deleted  from  the  rules.  This  do<.;ument 
restores  those  rules. 

EFFECTIVE  DATE:  May  11.  \WH 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurence  H.  Scheckar,  Office  of  General 
Counsel.  (202!  41R-l"2n 

SUPPLEMENTARY  INFORMATION:  Ihe  FCC 
published  a  document  in  the  Federal 
Register  of  October  3.  1997  (62  FR 
51795),  amending  its  FOIA  regulations 
to  conform  to  the  EFOIA  In  FR  Doc.  97- 
2R205,  published  in  the  Federal 
Register  of  October  3,  1997,  in  §  0.461 
paragraphs  (i)(2)  through  (i)(5)  were 
inadvertently  deleted  from  the 
regulations.  This  correction  restores 
those  rules. 

In  rule  FR  Doc.  97-26205  published 
on  October  3.  1997,  (62  FR  51795)  make 
the  following  corrections. 

1.  On  page  51797,  in  the  second 
column,  revise  amendatory  instrudion 
7.  to  read  as  follows:  ■■Se<:tion  0  461  is 
amended  by  redesignating  paragraph  (a) 
as  paragraph  (a)(1)  and  adding 
paragraph  (a)(2),  revising  paragraphs 
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(d)(1)  and  (d)(3),  paragraph  (g) 
introductory  text,  paragraph  (g)(3)  and 
the  concluding  text  of  paragraph  (g), 
redesignating  paragraphs  {h)(l)  through 
(h)(5)  and  (il  as  paragraphs  (i)(l) 
through  (!)(5)  and  (j),  revising  newlv 
designated  paragraphs  (i)(l)  and  (j). 
adding  new  paragraph  (h).  and  revising 
paragraph  (k)  introductory  text  and 
paragraph  (k)(3)  to  read  as  follows  " 

2.  On  page  51798,  in  the  first  column, 
second  line  from  the  bottom,  insert  the 
designation  '"(1)"  after  the 
designation'(i)"  and  before  the  word 
"If. 

3.  On  page  51798.  in  the  second 
column,  insert  5  asterisks  in  a  line 
following  paragraph  (i)(l)  and 
proceeding  paragraph  (j). 
Magalie  Roman  Salas, 

Secretary 

(FR  DcK    98-12411  Filed  5-8-98;  8:45  am) 

BILUNO  COOE  S712-Q1-M 


DEPARTMENT  OF  ENERGY 

48  CFR  Part  970 
RIN  1991-AB43 

Acquisition  Regulation:  Limitation  on 
Allowability  of  Compensation  for 
Certain  Contractor  Personnel 

agency:  Department  of  Energy, 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  amends  its  Acquisition 
Regulation  to  incorporate  the  statutory 
provisions  contained  in  Section  808  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1998  (Pub.  L   105-65), 
Section  808  establishes  a  cap  on 
allowable  compensation  costs  for 
certain  officers  of  Department  of 
Defense  and  civilian  agency  contractors 
which  applies  to  costs  of  compensation 
incurred  after  [anuary  1.  1998  for 
executive  compensation. 
DATES:  This  rule  is  effective  on  May  11, 
1998 

ADDRESSES:  Terrence  D.  Sheppard, 
Office  of  Pohcy  (HR-51),  Office  of 
Procurement  and  ,\ssistance  Policy, 
Department  of  Energy,  1000 
Independence  Avenue  S.W., 
Washington.  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrence  D  Sheppard (202)  586-8193. 
e-mail  terrv.sheppard@hq.doe.gov;  fax 
(202)  ,586-0545. 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

II  Section  bv  Section  Analysis 

III-  ProceduraJ  Requirements 

A   Review  I'nder  Executive  Order  12866 
B  Review  Under  Executive  Order  12988 


C  Review  Lnder  the  Paperworlt  Reduction 

Act 
D  Review  Under  the  National 

Environmental  Polic>  Act 
E  Review  Under  Executive  C>rder  12612 
F  Review  Under  Small  Business 

Regulatorv  Enforcement  Fairness  Act  of 

1996 
G  Review  Under  the  Unfunded  Mandates 

Reform  Act  of  1995 

I.  Background 

This  notice  amends  the  Department  of 
Energy  .Acquisition  Regulation  (DEAR) 
based  on  provisions  contained  in 
Section  808  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L   105-85)  Section  808 
establishes  a  cap  on  allowable 
compensation  costs  for  certain  officers 
of  Department  of  Defense  and  civilian 
agency  contractors  which  applies  to 
costs  of  compensation  incurred  after 
Januarys  1,  1998.  under  covered 
contracts  entered  into  before,  on,  or  after 
the  date  of  enactment  of  the  Act  Section 
808  states  that  costs  of  compensation  of 
senior  executives  of  contractors  for  a 
fiscal  year,  regardless  of  the  contract 
funding  source,  to  the  extent  that  such 
compensation  exceeds  the  benchmark 
compensation  amount  determined 
applicable  for  the  fiscal  year  by  the 
,^dmlnlStrato^  for  Federal  Procurement 
Policv.  are  unallowable 

Further,  for  purposes  of  section 
2324(e){l)(P)  of  title  10,  United  States 
Code,  and  section  306(e)(l)(P)  of  the 
Federal  Propertv  and  Administrative 
Services  Act  of  1949  (41  US  C. 
256{e)(l )(?)),  the  .administrator  shall 
review  commercially  available  surveys 
of  executive  compensation  and,  on  the 
basis  of  the  results  of  the  review 
determine  a  benchmark  compensation 
amount  to  apply  for  each  fiscal  year.  In 
making  determinations  under  this 
subsection  the  Administrator  shall 
consult  with  the  Director  of  the  I3efense 
Contract  Audit  Agency  and  such  other 
officials  of  executive  agencies  as  the 
Administrator  considers  appropriate. 

The  benchmark  compensation  amount 
applicable  for  a  fiscal  year  is  the  median 
amount  of  the  compensation  provided 
for  all  senior  executives  of  all 
benchmark  corporations  for  the  most 
recent  year  for  which  data  is  available 
at  the  time  the  determination  under 
subsection  (a)  is  made 

The  term,  '■compensation",  for  a  fiscal 
year,  means  the  total  amount  of  wages, 
salary,  bonuses  and  deferred 
compensation  for  the  fiscal  year. 
whether  paid,  earned,  or  otherwise 
accruing,  as  recorded  in  an  employer's 
cost  accounting  records  for  the  fiscal 
year. 

The  term  "senior  executive",  with 
respect  to  a  corporation,  means  the  chief 


executive  officer  of  the  corporation  or 
any  individual  acting  in  a  similar 
capacity  for  the  corporation:  the  four 
most  highlv  compensated  employees  in 
management  positions  of  the 
corporation  other  than  the  chief 
executive  officer;  and  in  the  case  of  a 
corporation  that  has  components  which 
report  airectly  to  the  corporate 
headquarters,  the  five  most  highly 
compensated  individuals  in 
management  positions  at  each  such 
component 

The  term  'benchmark  corporation". 
With  respect  to  a  fiscal  year,  means  a 
pubiu.lv-owned  United  States 
corporation  that  has  annual  sales  in 
excess  of  $50,000,000  for  the  fiscal  year. 

The  term  '  pubhcly-owned  United 
States  corporation"  means  a  corporation 
organized  under  the  laws  of  a  State  of 
the  United  States,  the  Ehstrict  of 
Columbia  tne  Commonwealth  of  Puerto 
Rico  or  a  possession  of  the  United 
States  and  the  voting  stock  of  which  is 
publicly  traded. 

The  term  "fiscal  year"  means  a  fiscal 
year  established  by  a  contractor  for 
accounting  purposes, 

II.  Section  by  Section  .Analysis 

1  The  authority  for  Part  970  is 
restated 

2  Section  970.3102-2,  Compensation 
for  personnel  services,  is  revised  by 
adding  a  new  paragraph  (q)  which 
addresses  the  statutory  compensation 
limits 

3.  Section  970.5204-13(d)(8)  is 
revised  by  adding  a  new  paragraph  (viii) 
v\hich  addresses  the  statutory 
rom.pen&ation  limits. 

4   Section  970.5204-14(d)(8)  is 
revised  by  adding  a  new  paragraph  (viii) 
which  addresses  the  statutory 
compensation  limits. 

Ill  Procedural  Requirements 

A  flei 7PH  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatorv  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review.    (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB). 

B  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
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requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation:  (3) 
provides  a  clear  legal  standard  for 
affected  condud  while  promoting 
simplification  and  burden  reduction:  (4) 
specifies  the  retroactive  effect,  if  any.  (S) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftmenship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  The  Department  of  Energy  has 
completed  the  required  review  and 
determined  that,  to  the  extent  permitted 
by  law.  the  regulations  meet  the  relevant 
standards  of  Executive  Order  12988. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq). 

D  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  falls  into  a  class  of  actions 
which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  [X)E"s  regulations  (10  CFR  Part  1021. 
Subpart  D)  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq). 
Specifically,  this  rule  is  categorically 
excluded  from  NEPA  review  because 
the  amendmen«s  to  the  DEAR  do  not 
change  the  environmental  effect  of  the 
rule  being  amended  (categorical 
exclusion  A5).  Therefore,  this  rule  does 
not  require  an  environmental  impact 
statement  or  environmental  assessment 
pursuant  to  NEPA. 


E.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41685. 
October  30.  1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  adion  This  rule  revises  certain 
policy  and  procedural  requirements. 
States  which  contract  with  DOE  will  be 
subject  to  this  rule.  However.  DOE  has 
determined  that  this  rule  will  not  have 
a  substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  the  States. 

F.  Review  Under  Small  Busmess 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801.  the 
Department  of  Energy  will  report  to 
Congress  promulgation  of  the  rule  prior 
to  its  effective  date.  The  report  will  state 
that  it  has  been  determined  that  the  rule 
is  not  a  "major  rule"  as  defined  by  5 
use.  804(3) 

C.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more  This 
rulemaking  only  affects  private  sector 
entities,  and  the  impact  is  less  than 
$100  million. 

List  of  Subiects  in  48  CFR  Part  970 

Government  procurement. 

Issued  in  Washingtoa.  DC  on  April  22, 
1998 

Richard  H.  Hopf. 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below 

PART  970-  DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 


.\uthority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42   use  2201).  see  644  of  the 
Department  of  Ener^  Organization  Act. 
Public  Law  95-91  (42  U.S.C  7254). 

2  Section  970.3102-2  is  amended  by 
adding  a  new  paragraph  (q)  to  read  as 
follows: 

970  3102-2     Compensation  fof  personal 
services 


(q)  Limitation  on  allowability  of 
compensation  for  certain  contractor 
personnel  Costs  incurred  for 
compensation  of  a  senior  executive  in 
excess  of  the  benchmark  compensation 
amount  determined  applicable  for  the 
contractor  fiscal  year  by  the 
Administrator,  Office  of  Federal 
Procurement  Policy,  are  unallowable. 
Allowable  costs  of  executive 
compensation  shall  be  determined 
pursuant  to  Federal  Acquisition 
Regulation  31.205-6(p). 

3.  Section  970.5204-13  is  amended  by 
adding  a  new  paragraph  (d)(8)(viii) 
immediately  after  paragraph  {d)(8)(vii) 
and  before  the  Note  to  read  as  follows: 

970  5204-13     Allowable  costs  and  flKed-f»e 
(management  and  operating  contracts). 

•  ■  *  ■  • 

(d)(8)  •    •    • 

(viii)  Compensation  of  a  senior 
executive,  provided  that  such 
compensation  does  not  exceed  the 
benchmark  compensation  amount 
determined  applicable  for  the  contractor 
fiscal  year  by  the  Administrator,  Office 
of  Federal  Procurement  Policy  Costs  of 
executive  compensation  shall  bf 
determined  pursuant  to  Federal 
Acquisition  Regulation  31.205-6(p). 

*  *         •         *         • 

4   Section  970.5204-14  i.s  aniended  by 
adding  a  new  paragraph  (d)(8)(viii) 
immediately  after  paragraph  (d)(8)(vii) 
and  before  the  Note  to  read  as  follows: 

970  5204-14     AllowatXa  costs  and  (Ixed-fee 

isuppon  contracts). 

«  ■  •  •  • 

(d)(8)*   •   • 

(viii)  Compensation  of  a  senior 
executive,  provided  that  such 
compensation  does  not  exceed  the 
benchmark  compensation  amount 
determined  applicable  for  the  contractor 
fiscal  year  by  the  Administrator,  Office 
of  Federal  Procurement  Policy.  Costs  of 
executive  compensation  shall  be 
determined  pursuant  to  Federal 
Acquisition  Regulation  31.205-6(p). 

*  •        •        *        * 

|FR  Doc.  9*-12413  Filed  5-8-98;  8:45  am) 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  .maKing  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adnninistration 

14  CFR  Part  39 

[Docket  No.  98-ANE-27-AD] 

R1N2120-AA64 

Airworthiness  Directives;  Textron 
Lycoming  and  Teledyne  Continental 
Motors  Reciprocating  Engines 

agency:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
diret:tive  (ADj  that  is  applicable  to 
certain  Textron  Lycoming  and  Teledvne 
Continental  Motors  reciprocating 
engines  that  had  crankshafts  repaired  by 
Nelson  Balancing  Service.  Repair 
Station  Certificate  No  N'B7R820I, 
Bedford.  Massachusetts  This  proposal 
would  require  removal  from  ser\nce  of 
affected  crankshafts,  or  a  visual 
inspection,  magnetic  particle 
inspection,  and  dimensional  check  of 
the  crankshaft  loumals,  and,  if 
necessary,  rework  or  removal  from 
senice  of  affected  crankshafts  and 
replacement  with  serviceable  parts.  This 
proposal  is  prompted  by  reports  of 
crankshafts  exhibiting  heat  check 
cracking  of  the  nitnded  bearing  surfaces 
which  led  to  crankshaft  cracking  and 
subsequent  failure  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  crankshaft  failure 
due  to  cracking,  which  could  result  m 
an  inflight  engine  failure  and  possible 
forced  landing. 

DATES:  Comments  must  be  received  by 
lune  10,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
,\dministration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No  98-ANE- 
27-,\D,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
mav  also  be  sent  via  the  Internet  using 


the  following  address:  'Q-ad- 
engineprop@faa.dot.gov"  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  m  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays 

FOR  FURTHER  INFORMATION  COhfTACT: 
Rocco  Viselli,  Aerospace  Engineer 
(assigned  to  Textron  Lycoming).  New 
York  Aircraft  Certification  Office.  FAA. 
Engine  and  Propeller  Directorate,  10 
Fifth  St..  3rd  Floor.  X'ailey  Stream,  NY 
11581-1200;  telephone  (516! 256-7531, 
fax  (516)  568-2716;  or  )err>'  Robinette, 
Aerospace  Engineer  (assigned  to 
Teledvne  Continental  Motors),  Atlanta 
Aircraft  Certification  Office.  FAA  Sma!! 
Airplane  Directorate,  1895  Phoenix 
Boulevard,  One  Crown  Center,  Suite 
450.  Atlanta,  GA  30349:  telephone  (77QJ 
703-6096,  fax  (:-70)  703-6097 
SUPPLEMENTARY  INFORMATION: 

Cx)mments  Invited 

Interested  persons  are  invited  to 
participate  m  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
thev  mav  desire  Communications 
should  identif>-  the  Rules  Docket 
number  and  be  submitted  m  triplicate  to 
the  address  specified  above  Ai! 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  '.akms 
action  on  the  proposed  rule  The 
proposals  contained  in  this  notice  ma\ 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  m  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  selfaddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-27-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  oy  submitting  a  request  to  the 
FAA.  New  England  Region,  Office.of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No,  98-ANE-27-AD.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299, 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of 
crankshafts  installed  in  certain  Textron 
Lvcoming  and  Teledyne  Continental 
Motors  (TCM)  reciprocating  engines 
cracking  after  repair  by  Nelson 
Balancing  Service,  Repair  Stations 
Certificate  No,  NB7R820J.  Bedford. 
Massachusetts.  The  investigation 
revealed  that  the  crankshafts  exhibit 
heat  check  cracking  of  the  nitrided 
Peering  surfaces.  The  cracking  of  the 
nitride  surface  is  believed  to  be  due  to 
improper  grinding  procedures.  Grinding 
occurred  as  part  of  the  engine  overhaul 
process.  Improper  grinding  can  result  in 
overheating  the  crankshaft,  which,  in 
turn,  results  in  cracking  of  the  nitride 
surface  If  the  crankshaft  is  returned  to 
service  with  the  nitride  surface  cracked, 
the  crankshaft  will  fail.  The  cracks 
occur  in  the  forward  and/or  aft  fillet  of 
the  main  bearing  journals  and/or 
crar.kpin  journals.  The  time  to  failure 
depends  on  the  severity  of  the  cracking 
but  the  crankshaft  will  not  complete  the 
overhaul  cycle.  There  have  been  28 
ca.ses  of  crankshafts  installed  on  certain 
Textron  Lycoming  reciprocating  engines 
that  have  been  classified  as  cracked.  3 
broken,  and  2  later  rejected  by  Nelson 
Balancing  Service,  and  3  reports  of 
crankshaft  failure  and  7  cases  of 
crankshafts  being  rejected  when 
reinspected  due  to  heat  check  cracking, 
on  certain  TCM  engines.  This  condition. 
if  not  corrected,  could  result  in 
crankshaft  failure  due  to  cracking, 
which  could  result  in  an  inflight  engine 
failure  and  possible  forced  landing. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  the  proposed  AD  would 
require  removal  from  service  of  affected 
crankshafts,  or  a  visual  inspection, 
magnetic  particle  inspection,  and 
dimensional  check  of  the  crankshaft 
joumels.  and  :f  necessary,  rework  or 
removal  from  ser\nce  of  affected 
crankshafts  and  replacement  with 
serviceable  pans 
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There  are  approximately  250.000 
engines  of  the  designs  listed  in  the 
applicability  section  of  this  AD  in  the 
worldwide  fleet.  The  FAA  estimates  that 
200.000  of  those  engines  are  installed  on 
aircraft  of  U.  S.  registry.  Of  these  it  is 
estimated  that  30%  or  60.000  engines 
will  have  had  an  overhaul  in  the  time 
frame  of  interest:  however,  only  291 
would  be  required  to  take  compliance 
action.  Of  this  60.000  it  is  estimated  that 
10.000  will  require  removal  of  the 
propeller  spinner  to  determine 
applicability  of  the  AD.  The  cost 
associated  with  the  spinner  removal/ 
replacement  is  estimated  to  be  $60  per 
work  hour  average  labor  rate  times  one 
hour.  It  will  take  approximately  90  work 
hours  per  engine  to  accomplish  the 
proposed  action  and  the  average  labor 
rate  is  $60  per  work  hour  Required 
parts  would  cost  $115  per  engine  for 
gaskets,  seals,  etc.  In  addition,  it  is 
estimated  that  half  of  the  291  affected 
engines  can  be  reworked  at  a  cost  of 
$1,800  per  engine  and  that  the  other  half 
of  the  291  affected  engines  will  be 
rejected,  plus  purchasing  another 
crankshaft  which  will  cost  $4,000  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,048,765. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 


in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  prqposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  imp>act.  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Lifcl  o<  Sublet  Is  in  14  (FR  Fart  :J9 

Air  traubpurtdUuu,  Airuralt,  Aviation 
safety.  Safety. 

Ihf  F'roposeti  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-    AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Table  1 


.^uthorirv;49U.S.C.  lOb^^,.  40113.  44701. 

§39.13    [Amended] 

2.  Section  39,13  is  amended  tiv 
adding  the  following  new  airworthiness 
directivp 

Textron  I  v<  ominx  and  Teletlvne  Continental 
Motors    :><K  !..■'  \  ,   ■■tH-.\S¥.-2-  -AD 

Applicability  Tex'j       .  \i  urr.mg  il.'iC)  t)- 
235.  0-235-C1.  -235  <. ..'C,  C>~235-L2C:.  O- 
235-N2C,  O-290,  O-290-D2.  0-320.  0-320- 
A,  O-320-A1A.  O-320-A2B.  O-320-B2B.  O- 
320-B2C,  O-320-D2I.  O-320-D3G  C)-320- 
E2A,  O-320-E2D.  O-320-E2G.  O-320-E3D. 
-320-H2AD,  O-3ft0  O360-A1A   (>-360- 
AID.  O-360-A3A    (  ^  )W>-.'\4A   ()-360-,^4K, 
O-360-B1B.  10-(f>(»-  MAh   AEIO-320-E1B, 
HIO-360-C1A.  1(1   un  K  ^- 120-B1  A.  I(>- 
360,  IO-360-A1A.  10360~AlB6.  IO-360- 
P1E   [(V180-C   !(>-  tWVCU:   IO^360-<;iCb. 
n>    !e.t>-(  liw.   li  V    ibu- iJ  ()-:-.40-AlB5.  O- 
S4if    \)U-,   (>    .4(>  K2AD,  1(V~S40   l()-540- 
(.4B3.  1(>  T4i>  .SIAS   TI(.)-54()-A2    UO320- 
ClA.  U(y   iW>  <AE6   and  C)-'20 
rfvipiTM  Ht.p.K  f'c.j^.nfs  cii;d  Teiedvne 
.■n';n.>-:*a:  M;'(,rs   TrMi  A-65   A65-3, 
-\h  ,   «    ^-',    A  •')-«.  C7S-12.C85(;85-fi 
LHS    1-.  L':*i>  8F),  f;90-12.  O-200.  O-20a-A, 
O-300.  O-300-D  K)-36{>-C.  E-185-4.  E- 
225-fl   Q-4-n   ()- 4'n-K   (>-^70-L.  O-470-R. 
O— l^Oli    !(^4'()   |()-^70_N,  lfV-470-S, 
10-520.  l()-52()-D.  (JTSIO-520  and  TSIO- 
520- VB  rw  iprocating  Rngmes  with  installed 
crank-shdhs  repaired  bv  Nelson  Balancing 
Service.  Bedford.  Massachusetts  Repair 
Station  Certifu  ate  No   NB7R8201,  between 
Ff'bnidn  1    1995,  and  December  31 .  1997. 
..Tclusive.  as  listed  (by  worit  order  (WO))  in 
Table  1  of  this  AD. 


Engine 


LYC 

LYC 

LYC 

LYC 

LYC 

LYC 

LYC, 

LYC. 

LYC, 

LYC. 

LYC. 

LYC, 

LYC. 

LYC  . 

LYC  , 

LYC  . 

LYC. 

LYC  . 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 


Model 


AEIO-320-E1B 

HIO-360-C1A 

IO-320 

tO-320-B1A 

K>-360 

iO-360 

IO-360-A1A 

IO-360-A1A 

IO-360  AVA 

K>-36.VA^B6 

K>360-"B '  f 

IO-360-C 

IO-360-C1C 

IO-360-C1C 

(0-36a-C1C6 

IO-36a-ClC6 

•O-360-C1D6 

IO-360-D 

IO-360-F1A6 

0-640 

IO-540 

KD-MC 

IO-54CF-S'A5 
IVO-435-G1A 
LIO-320-C 1 A 

:'C>  ,360-CF6 


W/O 


Date 


Er>gine  SERl 


1134 
1155 

1141 
1525 

1314 

IN6137 

•23C 

1289 

1415t3 

1463 

1312 

1146 

1336 

1518 

1530 

1537 

1286 

1540 

1176 

1014 

1056 

1302 

1313 

1513 

1271 

1158 

128C 


2.17'96 

L-5653-55A 

27^96 

L-12126-61A 

1/17/96 

11/14797 

12/17/96 

&7/97 

&'1(V96 

L-474-51 

10/23/96 

1^086-5174 

5/23^7 

RL-3920-51A 

7,-31/97 

12'12/96 

L^i453-61A 

^f23/96 

R-51448-9-C 

2/10/97 

l2y9/97 

1^25/97 

12/9/97 

L- 19294-61 A 

4,'2&97 

12/2/97 

3/7/96 

L-27423-36A 

2/8.^ 

6/13/96 

12/5/96 

1217,-96 

L- 19647-48 

10/27-97 

L-19697-^t8A 

2/8/96 

10^7-96 
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TABLE  1 — Continued 


Engine 


MoOei 


liC>-36CM:'E6 
0-235 
Q-235 
0-235 
0-235 
0-235 
0-235 
0-235 
0-235 
0235 
0-235 
0-235 
0-235 
a-235 
0-235 
0-235 
O-235-C-i 
0-235-C1 
0-236-<:,i 
0-23J^-C^ 
0-235-<;2C 
0235-C2C 
0-23^-C2C 
0-236-i2C 
0-i,35-L2C 
0-236-L2C 
0-23&-L2C 
0-235H-2C 
0-235-L2C 
0235-L2C 
0-235-L2C 
LYC  0-235-t2C 


LYC  .... 
LYC  .... 
LYC  .... 
LYC-.. 
LYC>.. 
LYC-„ 
LYC„.. 
LYC_.. 
LYC_. 
LYC  .... 
LYC  .... 
LYC  .... 
LYC-_ 
LYC™ 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  „.. 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  -., 
LYC .... 
LYC  .... 
LYC  ..., 
LYC  ... 
LYC 


LYC  _.. 
LYC™ 
LYC  .... 

LYC  ..- 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  ..„ 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
LYC- 
LYC™ 
LYC  .... 
LYC  .... 
LYC  .... 
LYC  .... 
.vc  ..., 
LVC  ..., 
^YC  .... 
LYC  ..., 
LYC  .... 
LYC  ..., 
LYC  .„ 
LYC  ... 
LYC  ... 
LYC  _. 
LYC  .... 

LYC  ... 

LYC„. 
LVC  ... 
LYC  ... 
LYC  ... 


0-235-L2C 

0-235-u2C 

023£^-i2C 

0-236-L2C 

0-235-L2C 

0-235-L2C 

0-23S-L2C 

0-235-L2C 

0-235-L2C 

0-236-i-2C 

0-235-L2C 

0-235-L2C 

0-235-L2C 

0-23^l2C 

0-23^L2C 

0-236-L2C 

0-235-L2C 

0-23£^N2C 

O-290 

O-290 

O-290-  D2 

0-32C 

O-320 

O-320 

O-320 

O-320 

O-320 

O-320 

O-320 

0-32G 

O-320 

O-320 

O-320 

O320 

O-320 

O-320 

O-320 

0-32C 

0-32G 

O-320 


W/O 


1281 

1013 

1051 

1054 

1057 

1058 

1060 

1069 

1110 

1145 

1151 

1160 

1305 

1329 

1332 

1481 

1069 

1188 

1336 

1367 

1019 

1040 

1106 

1030 

1036 

1037 

1060 

1062 

1067 

1070 

1095 

1101 

1102 

1162 

1179 

1219 

1251 

1285 

1366 

1400 

1414 

1417 

1433 

1435 

1504 

1508 

1524 

1536 

2010 

1511 

1257 

1326 

1082 

1018 

1024 

1038 

1045 

1064 

1116 

112S 

1169 

1175 

1184 

1189 

1202 

1212 

1283 

1316 

1340 

1347 

1360 

1361 


Date 


Er»gine  SERf 


10/9/96 

2/21/95 

6/2/95 

6/9/95 

6  •■i'95 

6;% '95 

a    :  0*95 

2  ■2a'96 
1/23/96 
1/25/96 

2'9'96 
•2  5.'96 
2/11/97 
2/11/97 

•.G.&'95 

4/2j^ 
3/12^7 
3*24/97 
2/24/95 

5/8/95 
12/1/95 

4/6/95 
4A24/95 
4/24/95 

6/2/95 
•7/5/95 

8/8/95 
8/10^ 
11/14/95 
11/4/95 
11/15/95 
2/14/96 
VII /96 

-,  'f9e 

&2ky'96 

10/19/96 

-1-24 -97 

i  ?&'97 

S  e>"97 

•  2  5.97 

6/26/97 

6/9«7 

10«J1/97 

11/18/97 

11/12/97 

11/24/97 

11/19/97 

10^29^7 

9/4/96 

V?6'97 

a,  26.95 

2/22/95 

3/17/95 

5/3/95 

5/24/95 

9/28/95 

1/8/96 

1/8/96 

2/28/96 

3/7/96 

3/28/96 

8/27/96 

4/30/96 

5/10/96 

10/17/96 

12/21/96 

2/25/97 

2/1 8«7 

3'^(y97 

:i-5'97 


L^9041-15 


RL-24636-15 
L-22542-15 


^-6475-15 
L-7143-15 
L-5569-15 

L-1 2284-1 5 

L-12273-15 
L-14545-15 

L-23012-15 
L-1 5642-1 5 
L-18306-15 

L-16005-15 

RL-023227-15 

L-15300-15 

L-20183-15 

L-161 14-15 

L-21215-15 

L-21215-15 


L-17074-15 


L-23857-15 

L-6019-21 

L-39272-27A 


L-24367 


Fadval  K, 


I  stfi 
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Table  1 — Continued 


Table  i — Continued 


Engine 


LYC 

LYC 

LYC 

LYC 

LYC 

LYC 

LYC 

LYC 

LYC 

LYC 

LYC, 

LYC. 

LYC, 

LYC 

LYC. 

LYC, 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 

LYC. 


Model 


O-320 

O-320 

O-320 

0-020 

O-320 

O-320 

O-320 

O-320 

O-320 

O-320-A 

0-320-A 

O-320-A 

O-320-A1A 

O-320-A2B 

O-320-A2B 

O-320-B2B 

O-320-B2C 

O-320-D2J 

O-320-02J 

O-320-D2J 

0-32t)-D2J 

O-320-D2J 

O-320-D3G 

0-32(>-D3G 

O-320-D3G 

O-320-D3G 

O-320-D3G 

O-320-E2A 

0-320- E2A 

O-320-E2A 

O-320-E2A 

O-320-E2D 

O-320-E2D 

O-320-E2D 

O-320-E2D 

O-320-E20 

O-320-E2D 

O-320-E2D 

O-320-E2D 

O-320-E2D 

O-320-E2D 

C>-320-E2D 

O-320-E2D 

O-320-E2D 

O-320-E2G 

O-320-E3D 

O-320-E3D 

a-320-E3D 

O-320-E3D 

O-320-E3D 

a-320-H2AD 

O-360 

O-360 

O-360 

O-360 

O-360 

O-360 

O-360 

O-360-A1A 

O-360-A1A 

O-360-A1A 

O-360-A10 

O-360-A3A 

O-360-A4A 

O-360-A4A 

Q-360-A4A 

O-360-A4A 

O-360-A4K 

O-360-B1B 

O-540-A1B5 

O-540-A1B5 

O-540-A1D5 


WAD 


1436 

1468 

1474 

1477 

1477 

1507 

1519 

1546 

1171 

1192 

1194 

1196 

1244 

1061 

1461 

1452 

1315 

1172 

1173 

1253 

1534 

1539 

1077 

1114 

1364 

1370 

1544 

1103 

1191 

1317 

1439 

1068 

1078 

1177 

1181 

1241 

1245 

1260 

1343 

1346 

1385 

1458 

1533 

1549 

1338 

1034 

1074 

1431 

1444 

1500 

1322 

1025 

1157 

1199 

1362 

1386 

1394 

1528 

1170 

1214 

1239 

1411 

1531 

1270 

1464 

1486 

1529 

1166 

1262 

1129 

1132 

1462 


Date 

Engine  SER# 

5/29/97 

8/14/97 

8/22/97 

L-131 30-39 i 

9/13/97 

9/1 3«7 

11/21/97 

12/7/97 

3/1/96 

4/13/96 

4/13/96 

4/13/96 

8/13/96 

L-S2T^  2' 

9/22/95 

9/9«7 

L-'262&  27 

7/10/97 

L- 2977- 39 

12/17/96 

3/4/96 

L--  .=.039-- 39  A 

^7'96 

L     12%4'2-39A 

9' 4,-96 

11/25/97 

12/3/97 

9/17/95 

i/a«6 

L- 'MS  3  39  A 

2/25«7 

3/26«7 

H4624/ 

12/3/97 

11/1095 

L-26363-27A 

4/13/96 

L-19377-27A 

12A21/96 

L-15219-2'A 

6/9«7 

L-SSOOa^SSA 

8/10/95 

L- 35528-2^ A 

9/17/96 

3/9/96 

L-ia:-32-2'A 

1' 14.-96 

'i'9-9t' 

.  4269' -2  ^A 

i  •  1'96 

.40483-  27A 

99.'96 

.  -  '  53(»- ' ' 

2/17/97 

3/2/97 

1-44320-2 /"A 

4/16/97 

7/1 8«7 

11/25/97 

12/12/97 

3/1097 

L-38264  2A 

4/18/95 

L-2966&-2'A 

8i^4/95 

L-2949S~2^A 

6/9/97 

L-3377(>.27A 

6/13/97 

10/7/97 

L-33841-27A 

1/22/97 

L-1530-78T 

3/17/95 

2/7/96 

4/18/96 

3/1097 

4/17/97 

5/6«7 

11/19/97 

2  28,'96 

L-20677-36A 

':,  •  4  96 

L-20190-36A 

as-ge 

ss'g/ 

•  '  2S-97 

9  77  96 

L- 14008-36 A 

■  :W97 

L-24796-36A 

9  6  97 

■  '  2S7 

2  "22 '96 

L-2645^36A 

9/9,'96 

L-5261-51A 

l2/29«5 

1/9/96 

L- 1165-40 

7/28«7 

L-5661-40 

Engine 


Modei 


W/0 


LYC- 

LYC  .. 

LYC .. 

LYC  .. 

TCM. 

TCM  . 

TCM  . 

TCM 

TCM  . 

TCM  . 

TCM  . 

TCM. 

TCM  . 

TCM  . 

TCM  . 

TCM  . 

TCM 

TCM  . 

TCM  . 

TCM  . 

TCM  . 

TCM. 

TCM  . 

TCM  . 

TCM  . 

TCM 

TCM  . 

TCM  . 

TCM  . 

TCM  . 

TCM  . 

TCM  . 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 


0-72C 

TIO-540-A2 

TIO-54&-A2 

Tia-e>4C>-R2AD 

A-65 

A-65 

A-65 

A-65 

A-65 

A-65 

A-66 

A-66 

A-65 

A-65 

A-65 

A-65 

A-6S-3 

A-65-8 

A65-8 

A76 

A75 

A75 

A75-B 

075- 12F 

085 

CSS 

G-&5 

C-85 

C-85 

0-85 

C-85 

C-85 

0-85 

C-6&~8F.' 

C-6&-8F  J 

C-65r-^2 

C-85-12 

0-6^^2 

CrSit-  ■  2 

0-8&-'2 

0-90-8F 

0-90-^2 

E-i8f^ 

E-225-€ 

GTSia-52C 

iO-360-C 

IO-4  7C 

tO-470-N 

10-4  70-8 

IO-520 

tO-520-D 

O-200 

O-200 

O-20C' 

O-20C 

O-20C 

O-20C- 

O-20C 

O-20C' 

O-200 

O-200 

O-20C 

C^-200 

O-200 

O-200 

O-20C 

O-200 

O-20C 

O-200 

O-200 

O-200 

O-20C 


1510 

1064 

1111 

1106 

1152 

1154 

1183 

1185 

1233 

1290 

1296 

1299 

132S 

1326 

1376 

1438 

1243 

1541 

1276 

1156 

1256 

12S6 

1276 

1293 

1068 

1002 

1196 

1297 

1362 

1381 

1301 

1392 

1484 

1139 

1420 

1031 

1182 

1217 

1265 

1298 

1471 

1279 

1124 

1506 

1206 

1126 

1028 

1421 

1331 

1174 

1167 

1033 

1043 

1049 

1076 

1104 

1131 

1142 

1147 

1190 

1193 

1195 

1197 

1213 

1261 

1303 

1321 

1324 

1344 

1393 

1413 

1430 


Date 


10^26/97 

7/13/95 

1/1096 

11/27/95 

1/25/96 

2~'96 

:.  22-96 

3  2896 

6  23-96 

10/29-96 

11/1 4/96 

11/19/96 

3'?6/97 

3 '26-9  7 

A,;>9'9' 


Engme  SERt 


L-5&4»-t , 
7187 

49^386t 

S89:.  ■  '8 


^  •  y^^r: 

VA993 

^^2  '9" 

^0/b/96 

6 '6.  -^-f- 

2/7/96 

53^  ■  86;- 

9/3/96 

9/4/96 

105/96 

s-e..^-f 

11/4/96 

33><(>-b-.2 

10/4/95 

10/18/95 

4/17/96 

29652-7-8 

11/14/96 

3/1 097 

4/28«7 

4/19/97 

4/19/97 

9'4'Q"' 

?8487_6-i2 

1  ■  ■  ~  -9^ 

,>96A^7-8 

S  ■  2  '9 ' 

;-i4  6^-7-8 

4 -6 -9; 

3/18/96 

2-K^..-^.  12 

5/15«6 

9/12/96 

14657 

11/14/96 

23610-6-12 

9«/97 

42838-1-8 

10/7  A96 

44747-6-12 

vsw 

2^'»0-1-9 

10/28/97 

36477-D-9-8-P 

5/7/96 

210114-70H 

■?'28'95 

r...c.4-%c,„9_C 

y2y'9i 

6^329-- 

S  •3'97 

95271-1-N 

J*  "  '97 

102412-2-S-4 

j-A-gf 

2  22 '96 

A  "  8-95 

;>  -2 '96 

6 '2 -95 

9  '  "95 

,-■4668- 2"  A 

"  2 '  .'95 

;  •  383C-  ■"  ■  A 

1  s-^f 

1  •&'9€ 

26D>Ai»-M 

1,^2  S.-^ 

4  ■i'9e 

A   -  .i-* 

A  •  3.-96 

4.-"96 

S- 3.-96 

9'9.'9e 

i2S'9e 

27,-97 

2fi-.l5 

2/6«7 

3/2/97 

5/5^7 

ST-gT 

'  e-x'-'^ 

5.'23.'9:- 

lU] 


K  t"' isfi 
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Table  1 — Continued 


Engine 


Model 


W/O 


Date 


Engine  SER» 


TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 

TCM 


O-200 

1437 

6/17/97 

O-200 

1488 

9/7/97 

O-200 

1506 

ii/ia«7 

O-200 

1S22 

11/11/97 

O-20O-A 

1062 

6/21/95 

O-20(>-A 

1065 

9/29«5 

O-200-A 

1120 

12/29/95 

a-200-A 

1161 

2^9/96 

O-200-A 

1215 

e.15/96 

O-200-A 

1240 

a- 5/96 

a-200-A 

1254 

9.3/96 

O-200-A 

1264 

9  T2'96 

a-200-A 

1356 

3.10/97 

O-300 

1027 

3,'20-'95 

0-300 

1042 

S  ■  2  95 

O-300 

1083 

926/95 

CK300 

1096 

10/23/96 

O-300 

1137 

1/17/96 

O-300 

1259 

9/4/96 

O-300 

1387 

4/22/97 

O-300 

1397 

4/26/97 

O-300 

1403 

4-28/97 

O-300 

1423 

6'9,'97 

O-300 

1555 

V^3J96 

O-300-A 

1446 

6/27/97 

O-300-D 

1022 

3/17/95 

O-300-O 

1079 

9/17/95 

O-300-O 

1487 

9/6/97 

O-300-D 

1543 

12n«7 

0^70 

1046 

6/1/95 

O-470 

1383 

4/4/97 

O-470-ir 

1017 

222/95 

O-470-11 

1491 

10/19/97 

O-470-11 

1492 

10/19/97 

0470-11 

1493 

10/19«7 

O-470-11 

1494 

10/19/97 

O-470-F 

1236 

7/25/96 

O-470-K 

1087 

10/3.^6 

O-470-L 

1128 

1/10/96 

0-470-L 

1369 

5/19/97 

O-470-L 

1399 

A/2&/97 

O-470-R 

1016 

2/10/96 

O-470-R 

1066 

10/3/95 

O-470-R 

1165 

2/22/96 

O-470-R 

1178 

3/10(W 

O-470-R 

1201 

6/2/96 

O-470-R 

1319 

1/6/97 

TSIO-520-VB 

1065 

6/9/95 

255759A-4e 


2S4  150-A-48 

253971 
24R-^69 

69589-B-A 

6105-71-A-R 


34012-D-6-D 

464481 

592&-9A 
3834  D8Z 


36110-0-6-0 
2427&-D-&-D 


76956-^-F 

471 72 -6-K 
68681-8-L 
68245-«-L 

133087--6-R 


83164-1-R 

459408 


Note  1:  Blank  spaces  indicate  unknown 
data.  Where  the  engine  serial  no.  is  blank  in 
this  table,  it  is  either  unknown  or  the 
crankshaft  may  not  be  installed  in  an  engine. 

Note  2:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 


request  should  include  specific  propxjsed 
actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  crankshaft  failure  due  to 
cracking,  which  could  result  in  an  inflight 
engine  tailure  and  possible  forced  landing, 
accomplish  the  following; 

(a)  Within  10  hours  time  in  service  after 
the  effective  date  of  this  AD.  determine  if  this 
AD  applies,  as  follows: 

(1)  Determine  if  any  repair  was  conducted 
on  the  engine  that  required  crankshaft 
removal  during  the  February  1.  1995.  to 
December  31.  1997.  time  frame;  if  the  engine 
was  not  disassembled  for  crankshaft  removal 
and  repair  in  this  time  frame,  no  further 
action  is  required. 

(2)  If  the  engine  and  crankshaft  was 
repaired  during  this  time  frame,  determine 
from  the  maintenance  records  (engine  log 


book),  and  Table  1  of  this  AD  if  the 
crankshaft  was  repaired  by  Nelson  Balancing 
Service,  Repair  Station  Certificate  No. 
NB7R820J.  Bedford.  Massachusetts.  The 
maintenance  records  should  contain  the 
Return  to  Service  (Yellow)  tag  for  the 
crankshaft  that  will  identify  the  company 
performing  the  repair.  Also  the  work  order 
number  contained  in  Table  1  of  this  AD  was 
etched  on  the  crankshaft  propeller  flange, 
adjacent  to  the  closest  connecting  rod 
journal.  Because  some  etched  numbers  will 
be  difficult  to  see.  if  necessary,  use  a  lOX 
magnifying  glass  with  an  appropriate  light 
source  to  view  the  work  order  number.  In 
addition,  the  propeller  spinner,  if  installed, 
will  have  to  be  removed  in  order  to  see  this. 
(3)  A  person  with  a  private  pilot  or  higher 
rated  certificate  may  make  the  determination 
of  applicability  of  this  AD  provided  the 
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propeller  spinpf 
rfmoveti 


does  not  have  to  be 


(4)  If  It  cannot  be  detemiined  who  repaired 
the  cranltshaft.  compliance  with  this  .\D  is 
required 

(b)  Within  10  hours  time  in  service  after 
the  effective  date  of  this  AD.  accomplish  the 
following 

(1)  Perform  a  visual  inspection  as  defined 
in  paragraph  (bK2)  of  this  AD,  magnetic 
particle  inspection,  and  a  dimensional  checit 
of  the  crankshaft  journals,  or  remove  from 
service  affected  crankshafts  and  replace  with 
serviceable  parts 

(2j  For  the  purpose  of  this  .\D.  a  visuai 
inspection  of  the  crankshaft  is  defined  as  the 
inspection  of  all  surfaces  of  the  crankshaft  for 
cracks  which  include  heat  check  cracking  of 
the  nitrided  tearing  surfaces,  cracking  in  the 
mam  or  aft  fillet  of  the  main  bearing  journal 
and  crankpin  journal,  including  checking  Lhe 
bearing  surfaces  for  scoring,  galling, 
corrosion,  or  pitting. 

iN'ote  3:  Further  guidance  on  ail  insp>e€tion 
and  acceptance  criteria  is  contained  in 
applicable  TCM  or  LYC  Overhaul  or 
Maintenance  .Manuals,  or  other  F,\.*i- 
approved  data 

(3)  Replace  any  crankshaft  that  fails  the 
visual  inspection,  magnetic  particle 
inspection,  or  the  dimensional  check  with  a 
serviceable  crankshaft,  unless  the  crankshaft 
can  be  reworked  to  bring  it  in  complianc  e 
with 

(i)  Ail  the  overhaul  requirements  of  the 
appropriate  TCM  or  LYC  Overhaul/ 
.Maintenance  .Manuals,  or 

(ii)  All  of  the  FAA-approved  requirements 
for  any  repair  station  which  currently  has 
approval  for  limits  other  than  those  in  the 
appropnate  TCM  or  LYC  Overhaul/ 
Maintenance  Manuals 

(4)  For  the  purp)ose  of  this  AD.  a 
serviceable  crankshaft  is  one  which  meets  the 
requirements  of  paragraph  (b)(3)(i)  or 
(bH3)(iilofthis  AD 

Note  4:  Crankshafts  removed  from  TCM 
engine  models  10-360.  10-520.  and  TSIO- 
520  series  engines  are  also  subject  to 
compliance  with  AD  97-26-17. 

(f '  .^n  alternative  method  of  compliance  or 
diiiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  ma\  t)e 
used  if  approved  bv  the  .Manager.  .Nev\  York 
(LYC!  or  Atlanta  (TCM)  Aircraft  Certification 
Offices  Operators  shall  submit  their  requests 
through  an  appmpriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager 
New  York  or  .Atlanta  .^lrrraf1  Certification 
Offices 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  t)e  obtained  from  tne  .Atlanta 
Aircraft  Certification  or  New  York  Aircraft 
Certification  Office,  as  applicable. 

td)  Special  flight  p)ermits  mav  be  issued  in 
.!(  (ordance  with  §§  21  197  and  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21  197 
.md  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  .AD 
can  be  accomplished. 


Issued  in  Burlington.  Massachusetts,  on 
Mav  1    1998 
Thomas  A.  Boudreau, 

Acting  Manager.  Engine  and  Propter 
Directorate  Aircraft  Certification  Service. 
|FR  Doc.  98-12353  Filed  5-8-98   R  4  5  am) 
BILUNG  CODE  4»10-1»-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pari  39 

[Docket  No.  97-CE-1 28-AD) 
RIN2120-AA64 

Airworttiiness  Directives;  Stemme 
GmbH  &  Co.  KG  lyiodel  S10-V 
Sailplanes 

agency:  Federal  Aviation 
.Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM) 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Stemme  GmbH  &  Co  KG  (Stemme] 
Model  SlO-V  sailplanes  The  proposed 
action  would  require  replacing  the 
propeller  blade  suspension  forks  with 
parts  of  improved  design  The  proposed 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Gennany  The  actions 
spec;ified  by  the  proposed  ,AD  are 
intended  to  prevent  propeller 
suspension  fork  failure  causea  by  design 
deficiency,  which,  if  not  corrected. 
could  result  in  loss  of  a  propeller  blade 
and  loss  of  sailplane  controllability. 
DATES:  Comments  must  be  received  on 
or  before  fune  1.5,  1998 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Fede.'-al  Aviation 
.Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention.  Rules  Docket  No.  97-CE-128- 
AD,  Room  1558,  601  E   12th  Street, 
Kansas  City,  Missoun  64106.  Comments 
mav  be  inspected  a!  this  location 
between  8  am   and  4  pm,  Monday 
through  Friday,  holidays  excepted 

Service  information  that  applies  to  the 
proposed  AD  may  l.>e  obtained  from 
Stemme  GmbH  &  Co  KG,  Gustav-.Mever- 
Ailee  25,  D-13355  Berlin.  Federal 
Republic  of  Germany.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
.Mike  Kiesov.  Aerospace  Engmt-e.'-  Small 
.Airplane  Directorate.  Aircraft 
Certification  Service,  FAA.  1201 
Walnut,  suite  900.  Kan.sas  City,  Missoun 


64106;  telephone:  (816)  426-6934; 

facsimile-  '81P*  4  2R-  :^«=Q 
SUPPLEMENTARY  iNPORMAT;ON 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  maidng  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
'.hev  mav  desire. 

Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
n  triplicate  to  the  address  specified 
above  All  communications  received  on 
or  before  the  closing  date  for  comments, 
specified  above  will  be  considered 
before  taking  action  on  the  proposed 
mle.  T^e  proposals  contained  in  this 
notn  fc^  may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  Overs:    ^tiulatory.  economic. 
en\  ronrner/a..  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  rep>ort  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
propMjsal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-l 28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Regional  Coimsel.  Attention:  Rules 
Docket  No.  97-CE-128-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  Qty.  Missoun 
64106. 

Discussion 

The  Luftiahrt-Bundesamt  fLBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Sremme  SlO-V  sailplanes.  The  LEA 
reports  one  incident  of  a  failure  of  the 
propeller  blade  suspension  fork  during 
flight,  which  caused  loss  of  sailplane 
controllability.  Investigation  of  this 
incident  revealed  that  the  thread  end 
groove  area  of  the  pE^>eller  blade 
suspension  fork  does  not  have  an 
adequate  design.  This  inadequate  design 
causes  fatigue  of  the  propeller  blade 
suspension  fork  to  the  point  of  failure. 

This  condition,  if  not  corrected,  could 
result  in  loss  of  the  propeller  blade 


2^  rna 
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dunng  flight  and  possible  ioss  of 
sailplane  controllabilitv 

Relevant  Service  Information 

Stemme  has  issued  Service  Bulletin 
No.  A31-10-020.  Am-index:  02.a.  dated 
October  7.  1996.  which  specifies 
procedures  for  replacing  the  propeller 
blade  suspension  fork,  part  number  (P/ 
N)  10AP-V08.  distance  ring.  P/N  lOAP- 
V05.  and  nut.  P/N  10AP-V06.  with  a 
new  propeller  blade  suspension  fork  of 
improved  design.  P/N  A09-10AP-V08. 
a  new  distance  ring  of  improved  design. 
F/N  A09-10AP-05.  and  a  new  nut  of 
improved  design.  P/N  A09-10AP-V06. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  95-177/2.  dated  January  30. 
1997.  in  order  to  assure  the  continued 
airworthiness  of  these  sailplanes  in 
Germany. 

The  FAA's  IVi»'niuiijlion 

This  sailplane  model  is  manufactured 
In  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA.  reviewed  all  available 
information,  including  the  service 
information  referenced  above,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States 

Fxplanation  of  the  Proviaiona  of  the 

i'r.,|H,^,-,l    AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Stemme  Model  SlO-V 
sailplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  replacing 
the  propeller  blade  suspension  fork, 
distance  ring,  and  nut  with  parts  of 
Improved  design.  Accomplishment  of 
the  proposed  installation  would  be  in 
accordance  with  Stemme  GmbH  It  Co. 
KG  Service  Bulletin  No.  A31-10-020. 
Am  iiuIhx:  02.a.  dated  October  7.  1996. 

C.jis(  impact 

The  FAA  estimates  that  7  sailplanes 
in  the  U.S.  registr^would  be  affected  by 
the  profHJsed  AD.  that  it  would  take  6 
hours  per  sailplane  to  accomplish  the 
proposed  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $930  per 
sailplane.  Based  on  these  figures,  the 


total  cost  impact  ot  tne  proposed  .\iJ  on 
I  IS  operators  is  estimated  to  be  $9,030, 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore. 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
loraf  ion  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  SflfHtv 
The  Prop<»N»-«l  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows 

PART  39     AIRWORTHINESS 
DtRECTlVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AMthwitr:  49  use  106(g).  40113.  44701. 

|SSi13    (Am«fK*(»d] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows; 

Slrnnme  (.mMI  k  l.«  KG:  Docket  No  97-CE- 
128-AL) 

Appltcability  Mod«l  SlO-V  jailplanes 
(serial  numbers  (S/N)  14-002  through  14- 
026.  and  converted  »«ilplan«s  S/N  4-003M 
through  14-036M).  certificated  in  any 
category 

N«to  1:  Thi*  AO  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requiiBmenU  of  this  AD.  For 


sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  up>on  the 
accumulation  of  100  hours  total  time-in- 
service  (TIS)  on  the  sailplane  propeller  or 
within  the  next  10  hours  TIS  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unless  already  accomplished 

To  prevent  propeller  suspension  fork 
failure  caused  by  design  deficiency,  which,  if 
not  corrected,  could  result  in  loss  of  a 
propeller  blade  and  loss  of  sailplane 
controllability,  accomplish  the  following: 

(a)  Replace  the  propeller  blade  suspension 
fork,  part  number  (P/N)  10AP-V08  (or  an 
FAA-approved  equivalent  P/N),  with  new  P/ 
N  A09-10AP-V08  (or  an  FAA-approved 
equivalent  P/N).  distance  ring.  P/N  lOAP- 
V05  (or  an  FAA-approved  equivalent  P/N). 
with  new  P/N  A09-10AP-V05  (or  an  FAA- 
approved  equivalent  P/N),  and  nut.  P/N 
10AP-V06  (or  an  FAA-approved  equivalent 
P/N).  with  new  P/N  A09-10AP-V06  (or  an 
FAA-approved  equivalent  part  number)  in 
accordance  with  Stenime  GmbH  *  Co  KG 
Service  Bulletin  No  A31-10-020.  Am-index: 
02. a.  dated  October  7.  1996 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  sailplane 
to  a  location  where  the  requiremt^nts  of  this 
AD  can  t)e  accomplished 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA.  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate 

Not*  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  pages  3  and  4  of  Stemme  GmbH  » 
Co  KG  Service  Bulletin,  Modification  v  p 
propeller/ failure  blade  suspension.  No  A31- 
10-020,  Am-index  02  a.  dated  October  7. 
1996,  should  be  directed  to  Stemme  GmbH 

h  Co  KG,  GustavMeyer-Aliee  25,  D-13355 
Berlin.  Federal  Republic  of  Ormany  This 
service  information  may  be  examined  at  the 
FAA.  Central  Region.  Office  of  the  Regional 
Counsel.  Room  1558.  601  E  I2th  Street. 
Kansas  City.  Missouri  64106 

Note  3:  The  subiect  of  this  AD  is  addressed 
m  German  AD  9S-177/2.  dated  January  30. 
1997. 
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Issued  in  Kansas  Citv  Missouri  on  Mav  4 
1998 
Marvin  R  Nuss. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service 

[FR  EkK    98-U'383  Filed  S-8-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  165 

[Docket  No.  98N-0294] 

Beverages:  Bottled  Water;  Companion 
Document  to  Direct  Final  Rule 

AGENCY:  Food  and  Drug  Administration, 
HHS 


ACnON:  Proposed  rule. 


summary:  The  Food  and  Drug 
.Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  lift  the  stay  of 
the  effective  date  for  the  allowable 
levels  in  the  bottled  vtater  quality 
standard  for  nine  chemical 
contaminants,  i.e  .  antimony,  beryllium, 
cyanide,  nickel,  thallium,  diquat, 
endothall,  glyphosate.  and  2.3,7,8-TCDD 
(dioxin),  that  v\as  imposed  in  a  final 
nile  published  on  March  26.  1996.  By 
lifting  the  stay  of  the  effective  date, 
bottled  water  manufacturers  will  be 
required  to  monitor  source  waters  and 
finished  bottled  water  products  at  least 
once  a  year  for  these  nine  c.hemicai 
contaminants  under  the  current  good 
manufactunng  practice  (CGMP) 
regulations  for  bottled  water  FD.A  is 
.'■eqinred  to  issue  monitoring 
requirements  for  the  nine  chemical 
contaminants  under  the  Safe  Drinking 
Water  Act  Amendments  of  1996  (SDW.^ 
Amendments]  This  proposed  rule  is  a 
companion  to  the  direct  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register 

DATES:  Submit  written  comments  by 
[ulv  27.  1998  See  section  \7II  of  this 
document  for  the  proposed  effective 
date  of  a  final  i^le  based  on  this 
document. 

ADDRESSES:  Submit  written  comments 
on  the  companion  proposed  rule  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  .'\dministration, 
12420  ParklavN-n  Dr.,  rm.  1-23. 
Rockville,  MD  208.57 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  Kim.  Center  for  Food  Safetv  and 
.\pplied  Nutrition  (HFS-306),  Food  and 
Dnig  ,\dministration,  200  C  St.  SW., 
Washington,  DC  20204.  202-260-0631. 
SUPPLEMENTARY  INFORMATION: 


I  Background 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register  The  companion 
proposed  rule  and  the  direct  final  rule 
are  substantively  identical.  This 
companion  proposed  rule  will  provide 
the  procedural  framework  to  finalize  the 
rule  in  the  event  the  direct  final  rule 
receives  significant  adverse  comment 
and  is  withdrawn  The  comment  period 
for  the  companion  proposed  rule  runs 
concurrently  with  the  comment  period 
of  the  direct  final  rule  .\ny  comments 
received  under  the  companion  proposed 
Pale  will  be  treated  as  comments 
regarding  the  direct  final  rule  FDA  is 
publishing  the  direct  final  rule  because 
the  agency  anticipates  that  it  will 
receive  no  significant  adverse  comment. 
A  detailed  discussion  of  this  rule  is  set 
forth  in  section  II  of  the  direct  final  rule. 
If  no  significant  adverse  comment  is 
received  in  response  to  the  direct  final 
rule,  no  further  action  will  be  taken 
related  to  this  proposed  rule.  Instead. 
FDA  will  publish  a  confirmation  notice 
no  later  than  .August  6.  199H,  FDA 
intends  the  direct  final  rule  to  become 
effective  180  days  after  publication  of 
the  confirmation  notice.  If  FDA  receives 
significant  adverse  comment,  the  agency 
will  withdraw  the  direct  final  rule.  FDA 
will  proceed  to  respond  to  all  of  the 
comments  received  regarding  the  rule, 
and.  if  appropriate,  the  niie  will  be 
finalized  under  this  companion 
proposed  rule  using  notice-and- 
comment  procedure.  The  comment 
period  for  this  companion  proposed  rule 
runs  concurrently  with  the  comment 
period  for  the  direct  final  rule.  Any 
comments  received  under  this 
companion  proposed  rule  will  also  be 
considered  as  comments  regarding  the 
direct  final  rule. 

Before  the  enactment  of  the  SDWA 
Amendments  on  .August  6,  1996,  section 
410  of  the  Federal  Food.  Drug,  and 
Cosmetic  .Act  (the  act)  (21  U.S.C.  349) 
required  that,  whenever  the 
Environmental  Protection  Agency  (EPA) 
prescribed  interim  or  revised  National 
Primary  Drinking  Water  Regulations 
(NPDVVR's)  under  section  1412  of  the 
Public  Health  Service  Act  SDWA  (42 
U  S.C.  300f  through  300t-9]j.  FDA 
consult  with  EPA  and  either  amend  its 
regulations  for  bottled  drinking  w-ater  in 
§165.110  (21  CFR  165-1  lOJ  or  publish 
in  the  Federal  Register  its  reasons  for 
not  making  such  amendments. 

In  accordance  with  section  410  of  the 
act.  FDA  published  m  the  Federal 
Register  of  .March  26.  1996  'hi  FR 
13258).  a  final  rule  (hereinafter  "the 
March  1996  final  rule")  that  amended 


the  quality  standard  for  bottled  water  by 
establishing  or  revising  the  allowable 
levels  for  5  inorganic  diemicals  (IOC's) 
and  17  synthetic  organic  chemicals 
(SOC's),  including  3  synthetic  volatile 
organic  chemicals  (VOC's),  9  pesticide 
chemicals,  and  5  nonpesticide 
chemicals.  This  action  was  in  response 
to  EPA's  issuance  of  NPDWR's 
consisting  of  maximum  contaminant 
levels  (MCL's)  for  the  same  5  IOC's  and 
17  SOC's  in  public  drinlting  water  (57 
FR31776;  July  17,  1992). 

However,  in  the  March  1996  final 
rule.  FDA  stayed  the  effective  date  for 
the  allowable  levels  for  the  five  IOC's 
(antimony.  Iseryllium,  cyanide,  nickel, 
and  thallium)  and  four  of  the  SOC's 
(diquat,  endothall,  glyphosate,  and 
dioxin).  This  action  was  in  response  to 
bottled  water  industry  comments 
(responding  to  the  August  4.  1993 
proposal  (58  FR  41612))  which  asserted 
that  additional  monitoring  for  these 
nine  chemicals  required  under  the 
bottled  water  CGMP  regulations  would 
pose  an  undue  economic  burden  on 
bottlers.  If  the  agency  had  not  stayed  the 
effective  date  for  the  allowable  levels, 
the  bottled  water  CGMP  regulations 
under  21  CFR  part  129  (part  129)  would 
have  been  in  effect  for  these  nine 
chemical  contaminants.  The  bottle 
water  CGMP  regulations  require  a 
minimum  yearly  monitoring  of  source 
water  and  finished  bottled  water 
products  for  chemical  contaminants  for 
which  allowable  levels  have  been 
established  in  the  bottled  water  quality 
standard.  The  comments  requested  that 
FDA  adopt  reduced  frequency 
monitoring  requirements  for  chemical 
contaminants  that  are  not  likely  to  be 
present  in  the  source  water  for  bottling 
or  in  the  finished  bottled  water 
products.  The  comments  submitted  data 
that  supported  the  request  that  FDA 
reconsider  the  current  monitoring 
frequency  requirements  for  chemical 
contaminants  in  the  bottled  water 
CGMP  regulations. 

Based  on  the  information  submitted 
by  the  comments,  FDA  stated  in  the 
March  1996  final  rule  (61  FR  13258  at 
13261)  that  the  matter  of  reduced 
frequency  of  monitoring  (less  frequently 
than  once  per  year)  requirements  for 
chemical  contaminants  that  are  not 
likely  to  be  found  in  bottled  water 
merited  consideration  by  the  agency. 
FDA  also  stated,  however,  that  any 
revision  of  the  monitoring  requirements 
for  chemical  contaminants  in  bottled 
water  would  require  an  amendment  of 
the  bottled  water  CGMP  regulations  in 
part  129.  FDA  stated  that  it  intended  to 
initiate,  considering  its  resources  and 
competing  priorities,  a  separate 
rulemaking  to  address  the  issue  of 


<l() 


FrdfTcli     Kl■'.:l^t^•I 


Vol    Rl    Nn    on/Mnndav    Mav  n.   1998 /Proposed  Rules 


circumstances  in  which  reduced 
frequency  of  monitoring  requirements 
for  chemical  contammants  in  bottled 
water  products  may  be  appropriate. 

Therefore.  FDA  stayed  the  effective 
date  for  the  nine  chemical  contaminants 
pending  completion  of  a  rulemaking  to 
address  the  issue  of  reduced  frequency 
monitoring  for  chemical  contaminants 
in  botlled  water.  Although  the  effect  of 
the  stay  does  not  require  bottled  water 
manufacturers  to  monitor  source  waters 
and  finished  bottled  water  products 
annually  for  the  nine  chemical 
contaminants.  FDA  advised  water 
bottlers  to  ensure  through  appropriate 
manufacturing  techniques  and  sufficient 
quality  control  procedures  that  their 
bottled  water  products  are  safe  with 
respect  to  levels  of  these  nine  chemical 
contaminant'; 

n.  A.iiiiliiin.ii  iiitiiwu.ition 

For  additional  information  see  the 
corresponding  direct  final  rule 
published  elsflwhere  in  this  issue  of  the 
Federdl  K.-Kister.  All  persons  who  wish 
to  subiii.;  i.v>i.iments  should  review  the 
detailed  rationale  for  these  amendments 
set  out  in  the  preamble  discussion  of  the 
direct  final  rule. 

A  significant  adverse  comment  is  one 
that  explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  recommending  a  rule  change 
in  addition  to  the  rule  will  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change.  In 
addition,  if  a  significant  adverse 
comment  applies  to  part  of  a  rule  and 
that  part  can  be  severed  from  the 
remainder  of  the  rule,  FDA  may  adopt 
as  final  those  parts  of  the  rule  that  are 
not  the  subject  of  a  significant  adverse 
comment. 

Ill    liuj.mal  to  lif^  iheStay 

Subsequent  to  the  March  1996  final 
rule,  on  August  6.  1996.  the  SDWA 
Amendments  was  enacted.  Section  305 
of  the  SDWA  Amendments  requires 
that,  for  contaminants  covered  by  a 
standard  of  Quality  regulation  issued  by 
FDA  before  the  enactment  of  the  SDWA 
Amendments  for  which  an  effective  date 
had  not  been  established,  FDA  issue 
monitoring  requirements  for  such 
contaminants  (e.g..  the  nine  chemical 
contaminants.  Antimony,  beryllium, 
cyanide,  nickel,  thallium,  diquat. 
endothall.  glyphosate.  and  dioxin)  not 
later  than  2  years  after  the  date  of 
enactment  of  the  SDWA  Amendments. 
Under  this  mandate.  FDA  is  required  to 


issue  monitoring  requirements  for  the 
nine  chemical  contaminants  for  which  it 
stayed  the  effective  date  in  the  March 
1996  final  rule  by  August  6,  1998.  with 
an  effective  date  of  February  6.  1999.  If 
FDA  does  not  meet  this  statutory  time 
period,  the  NPDWR's  for  the  nine 
chemical  contaminants  become 
applicable  to  bottled  water. 

FDA  is  proposing  to  lift  the  stay  of  the 
effective  date  for  the  allowable  levels  for 
the  nine  chemical  contaminants 
(antimony,  beryllium,  cyanide,  nickel, 
thallium,  diquat,  endothall,  glyphosate, 
and  dioxin)  for  the  following  reasons: 
First,  the  agency's  CGMP  regulations  for 
bottled  water,  which  require  that  source 
waters  and  finished  bottled  water 
products  be  tested  for  these  nine 
contaminants  at  least  once  a  year,  are 
protective  of  the  public  health.  The 
agency  considers  at  least  annual  testing, 
as  set  forth  in  its  CGMP  regulations  in 
part  129,  to  be  of  sufficient  frequency, 
absent  circumstances  that  may  warrant 
more  frequent  testing,  to  ensure  that 
bottled  water  has  been  prepared, 
packed,  or  held  under  sanitary 
conditions.  Second,  Congress  mandated, 
under  the  SDWA  Amendments,  that  the 
agency  issue  monitoring  requirements 
for  the  nine  chemical  contaminants  by 
August  6,  1996.  The  agency's  action  to 
lift  the  stay  is  consistent  with  this 
mandate.  By  lifting  the  stay  of  the 
effective  date  for  the  allowable  levels  for 
the  nine  chemical  contaminants  in  the 
bottled  water  quality  standard,  bottled 
water  manufacturers  will  be  required  to 
monitor  source  waters  and  finished 
bottled  water  products  at  least  once  a 
year  for  these  nine  chemical 
contaminants  under  the  CGMP 
provisions  in  part  129.  Third,  FDA,  in 
the  March  1996  final  rule,  stated  that  it 
intended  to  initiate  rulemaking  to 
address  the  issue  of  whether  there  are 
circumstances  in  which  reduced 
frequency  of  monitoring  for 
contaminants  is  appropriate.  However, 
such  rulemaking  would  require 
consideration  of  all  chemical 
contaminants,  not  just  the  nine 
chemical  contaminants  that  are  the 
subject  of  the  stay.  FDA  is  only 
addressing,  in  this  rulemaking,  the 
frequency  of  monitoring  for  the  nine 
chemical  contaminants  that  are  the 
subject  of  the  stay.  FDA  may  consider, 
in  a  future  rulemaking,  the  issue  of 
reduced  frequency  of  monitoring  in  the 
context  of  all  chemical  contaminants  in 
bottled  water  subject  to  the  bottled 
water  CGMP  regulations  in  part  129. 
Therefore,  the  agency  is.  at  this  time, 
electing  to  lift  the  stay  of  the  effective 
date  for  the  allowable  levels  in  the 
bottled  water  quality  standard  for  the 


nine  chemical  contaminants,  i.e., 
antimony,  beryllium,  cyanide,  nickel, 
thallium,  diquat,  endothall,  glyphosate, 
and  dioxin.  and  thereby  require  annual 
testing  for  these  nine  contaminants, 
consistent  with  the  CGMP  requirements 
for  bottled  water 

IV.  Environmental  Impact 

Thf  a^i'ui  y  tais  .I'-ierrnined  under  2\ 
CFR  25.32(a)  that  this  action  is  nf  a  t vpe 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment   Therefore, 
neither  an  environmental  a.ssessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
12866.  Executive  Order  128fi6  directs 
agencies  to  assess  the  cost.s  and  t)enefits 
of  available  regulatory  feltematives  and 
when  regulation  is  necessan. .  to  select 
regulatory  approaches  that  maximize 
net  benefits  (includiiiij  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts: 
and  equity).  According  to  Executive 
Order  12866.  a  regulatorv  action  is 
"significant  "  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million,  adversely 
affecting  in  a  material  way  a  secXov  of 
the  economy,  competition,  or  )obs,  or  if 
it  raises  novel  le>^al  or  policy  issues 
FDA  finds  that  this  proposed  rule  is  ncit 
a  significant  regulatorv  action  as  defined 
by  Executive  Order  \Ziibt>  In  addjUon, 
it  has  been  determined  that  this 
proposed  rule  is  not  a  ma|or  rule  for  the 
purpose  of  congressional  rwview    For  the 
purpose  of  Congressional  review,  a 
major  rule  is  one  which  is  likely  to 
cause  an  annual  effect  on  the  economy 
of  $100  million;  a  major  increase  in 
costs  or  prices;  significant  effects  on 
competition,  employment,  productivity, 
or  innovation;  or  significant  effects  on 
the  ability  of  U.S. -based  enterprises  to 
comf)ete  with  foreign-based  enterprises 
in  domestic  or  export  markets 

B  Initial  Regulaton  Flexibility  Analysis 

FDA  has  examined  the  impact  of  the 
rule  as  required  by  the  Regulaton 
Flexibility  Act  (RFA)  (5  U.S.C  601- 
612).  If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  RF,^  r*>quires  agencies  to 
analyze  options  that  would  minimize 
the  economK  hi. part  of  that  nile  on 
small  entitles    irir  a>!encv  acik.nowledges 
that  the  proiMiSf.:  r; ie  may  have  a 
significant  w  nnomn  impact  on  a 
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substantial  number  of  small  entities.  If 
the  agency  receives  any  significant 
adverse  comments  to  the  direct  final 
rule,  the  agency  will  withdraw  the 
direct  final  rule  and  proceed  with  the 
rulemaking  based  on  this  proposed  rule. 
In  the  context  of  the  rulemaking  based 
on  this  proposed  rule,  the  agency  will 
consider  comments  to  the  initial 
regulatory  flexibility  analysis 
1  Objectives 

The  RFA  requires  a  succinct 
statement  of  the  purpose  and  objectives 
of  any  rule  that  may  have  a  significant 
economic  imp)act  on  a  substantial 
number  of  small  entities.  The  agency  is 
taking  this  action  to  lift  the  stay  for  nine 
chemical  contaminants  under  a 
congressional  mandate,  under  the 
SDWA  .Amendments,  that  FDA  issue 
monitonng  requirements  for  these  nine 
chemical  contaminants  in  bottled  water 
Lifting  the  stay  of  the  effective  date  for 


the  allowable  levels  in  the  bottled  water 
quality  standard  for  the  nine  chemical 
contaminants  (antimony,  beryllium. 
cyanide,  nickel,  thallium,  diquat, 
endothall,  glyphosate.  and  dioxm) 
protects  the  public  health  B\  hhmg  the 
stay,  bottled  water  manufacturers  w;u 
be  required  to  monitor  source  waters 
and  finished  bottled  water  products  at 
least  once  a  year  for  the  nine  chemical 
contaminants  under  the  bottled  water 
CGMP  regulations  in  part  129  The 
agency  considers  at  lea.st  annual  testing 
as  set  forth  in  its  CGMP  regulations  to 
be  of  sufficient  frequency  absent 
circumstances  that  may  warrant  more 
frequent  testing,  to  ensure  that  bottled 
water  has  been  prepared,  packed,  or 
held  under  sanitary  conditions. 
2.  Descnption  of  Small  Business  and  the 
Number  of  Small  Businesses  .\ffeened 

The  RFA  requires  a  description  of 
small  businesses  used  in  the  analysis 


and  an  estimate  of  the  number  of  small 
businesses  affected,  if  such  estimate  is 
available  Table  1  describes  small 
businesses  affected  and  estimates  the 
number  of  small  businesses  affected  by 
t.'ie  ru ie  The  agency  combined  the 
Small  Business  Administration  (SB A) 
definition  of  a  small  business  as  an 
upper  bound  of  the  total  number  in  the 
analysis  with  data  from  Duns  Market 
Identifiers  (D.Mll  on  the  number  of 
plants  using  SIC  2086  FDA  has  used  the 
International  Bottied  Water  Association 
(IBWA!  estimate  as  a  lower  bound  of  the 
number  of  small  entities  in  the  industry. 
.According  to  DMI,  there  are  a  total  of 
1 ,56^  establishments  in  the  industry 
group  of  which  66  percent  of  the  entities 
(1,028  firms)  have  fewer  than  500 
employees.  According  to  IBWA.  there 
are  approximately  560  member  firms,  of 
which  50  percent  or  280  firms  have 
annual  sales  below  $1  million. 


Table  1  .—Approximate  Number  of  Small  Entities  Covered  by  This  RulE 


Type  of  estat)tishment 


leWA 

DMI 


Standard  industr>  Classe 
ficatKxi  Codes 


ClassiftcatKyi  o(  Small  En- 
tities 


Percentage  o'  Carego^v 
Defined  as  Small  Dy  SBA 


NA 

2.086 


Annual  sales  Detow  $1  nrw^     50% 

lion 
Less  than  500  ernpteyees       66% 


No.  o4Smaa  Estabksh- 

ments  Covered  by  the 

Rule 


280 
1,028 


3  Description  of  the  Economic  Impact 
on  Small  Elntities. 

a.  Estimated  costs  for  testing  source 
waters  The  estimated  costs  for  testing 
source  waters  are  the  estimated  total 
additional  costs  the  small  entity  would 


incur  to  monitor  source  waters  for  the 
nine  chemical  contaminants  annually. 
Table  2  summarizes  the  expected 
additional  costs.  As  discussed  in  the 
March  1996  final  rule  (61  FR  13258  at 


13263),  additional  cost  p>er  sample  is 
estimated  to  be  $1,290,  and  an  estimated 
50  percent  of  source  waters  are  from 
municipal  sources  that  do  not  require 
testing. 


Table  2.— Estimated  Subtotal  Costs  for  Testing  Source  Wa-ers 


Uo  of  Small  Establishments  Cov- 
ered by  the  Rule 

Cost  per  Sample 

Percent  Ware'  Fron-,  ^*onmlJnlClpal 
Sources 

SuMoUl  Annual  Cost 

Lower  bourxJ-280 
Upper  txxjnd- 1,028 

$1,290 

$1,290 

50%                                                       S18C.60C 
50%                                                    J  $663,060 

b  Estimated  costs  for  testing  finished 
bottle  water  products.  The  estimated 
costs  for  testing  are  the  estimated  total 
additional  costs  the  small  entity  would 


incur  to  monitor  fimshed  bottled  water 
products  for  the  nine  chemical 
contaminants  annually  Table  3 
summarizes  the  expected  costs  .*i.s 


discussed  ,n  the  .Marcn  1996  final  rule 
(61  FR  13258  at  13263).  additional  cost 

per  sample  is  estimated  tc  tx-  $:  290. 


Table  3.— Estimated  Subtotal  Costs  for  Testing  Finished  Bottle  Water  Products 


No  of  Small  Establishments  Cov- 
ered by  the  Rule 


Cost  per  Sample 


Average  Number  o(  Prooucfs 


SutJtota  Anouai  Cos* 


■4- 


Lower  bourx)-280 
Upper  bour)d-1,028 


$1,290 
$1,290 


$722,400 
$2,652.2*0 


c  Estimated  total  costs  for  testing 
source  waters  and  finished  bottled  water 
products.  The  estimated  total  testing 
costs  are  the  sum  of  estimated  costs  to 


monitor  source  waters  and  finished 
bottled  water  products    The  agency 
estimates  that  the  lower  bound  cost  is 
$900,000  and  the  upper  bound  cost  is  S3 


million  Table  4  summanzes  the 
exp>ected  additional  costs. 
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Table  4.— Estimated  Total  Costs 


No  of  Small  Establishments  Cov- 
erod  by  the  Rule 


Lower  bounc)-280 
Upper  bound- 1.028 


Subtotal  Costs  tor  Testing  Source 
Waters 


SI  80.600 
S660.060 


Subtotal  Costs  (Of  Testing  Fin- 
ished Bottled  Water  Products 


S722.400 
$2,652,240 


Total  Testing  Costs' 


$900  000 

$3,000,000 


I  Total  Testing  Costs  are  rounded  to  the  nearest  stgnificani  digit. 


d.  Professional  skills  required  for 
compliance.  The  RFA  requires  a 
description  of  the  professional  skills 
necessary  for  the  preparation  of  a  report 
or  record.  This  rule  does  not  require 
professional  skills  for  the  preparation  of 
a  report  or  record.  Any  sampling  of 
source  water  or  finished  bottled  water 
product  for  analysis  of  chemical 


contaminants  can  be  carried  out  by 
trained  plant  personnel  who  can  ship 
such  samples  to  a  testing  laboratory  for 
analysis.  Other  trained  skills  would  also 
include  recording  and  maintaining  the 
test  result  records  at  the  plant  for  a 
minimum  of  2  years. 

e.  Recordkeeping  requirements.  The 
RFA  requires  a  description  of  the 
recordiceeping  requirements  of  the  rule. 


Table  5  shows  the  provisions  for  making 
and  maintaining  records  by  small 
businesses,  the  number  of  small 
businesses  affected,  the  annual 
frequency  of  making  each  rwcord.  the 
amount  of  time  needed  for  making  each 
record,  and  the  total  number  of  hours 
for  each  provision  in  the  first  year  and 
then  in  subsequent  years. 


Table  5.— Small  Business  Recordkeeping  Requirements 


Provision 


Monrtonng  SOP 
Monitonng  SOP 
Validation 
Validation 

Record  maintenarKe 
Record  maintenance 
Totals-tower  txxjnd 
Totals-upper  bour)d 


No  Of  Small 
Entities  Keep- 
ing Records 


280 
1.028 

280 
1.028 

280 
1.028 

280 
1.028 


Annual  Fre- 
quency 


Hours  per 
Record  per 
Small  Entity 


10 

10 

5 

5 

5 

5 

20 

20 


Total  Hours, 

First  Year 


2.800 
10.280 
1.400 
5.140 
1.400 
5.140 
5.600 
20.560 


Total  Hours, 

Subsequent 

Years 


2.800 
10,280 
1,400 
5,140 
1,400 
5,140 
5,600 
20.560 


4.  Minimizing  the  Burden  to  Small 
Entities 

The  RFA  requires  an  evaluation  of 
any  regulatory  alternatives  that  would 
minimize  the  costs  to  small  entities. 
There  are  four  alternatives  that  the 
agency  has  considered  to  provide 
regulatory  relief  for  small  entities.  First. 
FDA  considered  the  option  of  not  lifting 
the  stay  of  the  effective  date  for  the 
allowable  levels  in  the  bottled  water 
quality  standard  for  the  nine  chemical 
contammants-  Second.  FDA  considered 
the  option  of  exempting  small  entities 
from  the  requirements  of  this  rule. 
Third.  FDA  considered  lengthening  the 
compliance  period  for  small  entities. 
Fourth,  FDA  considered  reducing  the 
testing  frequency. 

a.  Not  lifting  the  stay.  By  convention, 
the  option  of  taking  no  action  is  the 
baseline  in  comparison  with  the 
evaluation  of  the  other  options.  Taking 
no  action  in  this  case  means  not  lifting 
the  stay  of  the  effective  date  for  the 
allowable  levels  in  the  bottled  water 
quality  standard  for  the  nine  chemical 
contaminants.  By  not  lifting  the  stay. 
FDA  would  not  meet  the  statutory 
mandate  provided  in  the  SDWA 
Amendments  that  requires  the  agency  to 
issue  monitoring  requirements  for  the 
nine  chemical  contaminants  by  August 


6. 1998.  If  FDA  does  not  issue 
monitoring  requirements  by  August  6, 
1998.  the  NfPDWRs  for  public  drinking 
water  for  these  nine  contaminants 
would  be  considered  to  be  the  standard 
of  quality  regulations  for  bottled  water 
under  §  165.110.  Under  the  NPDWRs. 
EPA's  base  monitoring  requirements  for 
ground  water  testing  are  once  every  3 
years  for  testing  inorganic  chemicals 
(e.g..  antimony.  beryUium.  cyanide, 
nickel,  and  thallium),  and  four 
successive  quarters  every  3  years  for 
ground  water  testing  for  synthetic 
organic  chemicals  (e.g..  diquat. 
endothall,  glyphosate.  and  dioxin). 
Under  part  129.  FDA  requires  at  least 
annual  testing  for  both  the  inorganic 
and  synthetic  organic  chemicals. 
Therefore,  the  frequency  of  testing 
requirements  under  EPAs  NPDWRs  for 
public  drinking  water  and  FDA's 
frequency  of  testing  requirements  for 
bottled  water  differ. 

Moreover,  the  regulatory  scheme 
under  EPA's  regulations  for  public 
drinking  water  contemplates  State 
coordination,  including  the  use  of  state- 
issued  waivers  in  certain  situations 
EPA  regulations  address  treated  ground 
and  surface  water  testing,  whereas 
FDA's  regulations  address  source  water 
(which  in  most  cases  involves  testing  of 


untreated  ground  water)  and  finished 
bottled  water  product  testing  Source 
water  testing  provides  a  prehminan, 
review  of  the  safety  and  quality  of  the 
water  source  that  a  water  bottler  intends 
to  manufacture  into  a  bottled  water 
product.  FDA  considers  source  water 
testing  to  be  as  important  as  finished 
bottled  water  product  testing  bec:ause 
the  safety  and  quality  of  the  source 
water,  determined  bv  source  water 
testing,  will  affect  the  treatment 
necessary  to  produce  a  finished  bottled 
water  product  that  complies  with  the 
bottled  water  quality  standard 
However,  if  EPA's  regulatory  scheme  for 
public  dnnking  water  would  need  to  be 
considered  for  the  nme  chemical 
contaminants  that  are  the  subject  of  this 
rule  for  bottled  water,  it  is  unclear 
whether  only  finished  bottled  water 
product  testing  for  these  nine  chemical 
contaminants,  in  lieu  of  source  water 
testing,  would  be  applicable 
Furthemiore.  EF.^  s  monitoring 
requirements  are  designed  to  address 
water  that  is  provided  to  customers 
through  municipal  water  distribution 
systems  while  FDA's  requirements 
address  water  that  is  produced  to  be 
sold  to  consumers  in  discrete  units. 
Some  differences  between  these  two  sets 
of  monitoring  requirements  exist  (e.g.. 
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criteria  for  determining  when  a  system 
(or  bottler)  is  not  in  compliance), 
because  they  address  two  fundamentally 
different  production  circumstances 
FDA  believes  that  its  regulations  for 
bottled  water,  which  are  designed  to 
ensure  that  bottled  water  is  prepared, 
packed,  and  held  under  sanitary 
conditions,  should  apply  to  the  testing 
for  these  nine  chemical  contaminants  in 
bottled  water  rather  than  having  such 
contaminants  subject  to  a  regulatorv 
scheme  established  for  public  drinking 
water 

Furthermore,  the  extent  to  wljich  FDA 
would  consider  certain  aspects  of  EPA's 
regulatory  scheme  for  public  drinking 
water  as  "monitoring  requirements"  is 
not  clear,  FDA  has  not  had  to  apply 
EPA's  regulations  for  public  drinking 
water  to  bottled  water  under  the  bottled 
water  quality  standard  regulations. 
Therefore,  if  FDA  did  not  lift  the  stay 
and  issue  monitoring  requirements 
under  the  agency's  CGMP  requirements 
in  part  129  for  these  nine  chemical 
contaminants,  the  application  of  section 
410(b)(4)(A)  of  the  act  would  create 
uncertainty  for  industry  and  regulators. 
The  practical  effect  of  the  application  of 
section  410(b)(4)(A)  of  the  act  may  be 
additional  burdens  on  small  businesses 
if  such  businesses  must  adhere  to  two 
regulatory  schemes  for  testing  of  their 
bottled  water  products  rather  than  one 
comprehensive  scheme  for  all  bottled 
water  testing  As  stated  earlier,  FDA's 
CGMP  requirements  are  protective  of 
the  public  health  and  the  application  of 
these  CGMP  requirements  to  all  bottled 
water  would  not  result  in  uncertainty  to 
industry  and  regulators.  As  discussed  in 
option  d  of  this  section  of  this 
document,  FDA  believes  that  retaining 
the  applicability  of  its  CGMP 
requirements  to  all  bottled  water,  with 
further  evaluation  of  reduced  frequency 
of  testing  in  the  context  of  all  chemical 
contaminants  m  a  future  rulemaking, 
would  be  less  confusing  to  small 
entities.  Therefore,  FDA  believes  that 
lifting  the  stay  would  be  beneficial  to 
the  public 

b.  Exempt  small  entities.  One 
alternative  for  alleviating  the  burden  for 
small  entities  would  be  to  exempt  them 
from  the  testing  requirements  of  this 
rule.  Although,  this  option  would 
eliminate  the  cost  of  testing  on  small 
firms,  it  may  also  result  in  a  decrease  in 
the  potential  public  health  benefits  of 
the  rule.  Small  entities  comprise  a  large 
part  of  the  affected  industry^  and 
exempting  them  would  affect  the  testing 
requirements  for  a  large  segment  of  the 
bottled  water  products  on  the  market 
Such  products  would  not  be  subject  to 
a  certain  frequency  of  testing  that 
provides  adequate  assurance  that  such 


products  manufactured  by  small 
businesses  are  as  protective  of  the 
public  health  as  those  that  have 
undergone  the  testing  requirements  for 
these  nine  contaminants  under  part  129. 
Therefore,  exempting  small  businesses 
would  reduce  the  potential  public 
health  benefits  of  lifting  the  stay 

c  Extend  compliance  period'  FDA 
considered  an  extended  compliance 
penod.  Lengthening  the  compliance 
period  would  provide  regulatory  relief 
to  small  entities  because  it  would 
reduce  the  present  value  of  the  costs  of 
testing  However,  as  stated  in  option  b 
of  section  V.B  4.c  of  this  document, 
because  small  entities  comprise  a  large 
part  of  the  affected  industry',  longer 
compliance  periods  would  delav  any 
potential  public  health  benefits  of  the 
rule.  For  example,  if  a  small  business 
had  an  excess  level  of  one  of  the  nine 
chemical  contaminants  in  its  bottled 
water  product,  it  would  not  be  aware  of 
the  potential  public  health  problem  as  a 
result  of  the  specific  contaminant 
because  the  small  business  would  not  be 
testing  during  the  longer  compliance 
penod  Therefore,  the  agency  has 
concluded  that  the  lifting  the  stay  is 
more  protective  of  the  public  health. 

d  Reduced  testing  frequenc\  Another 
alternative  for  alleviating  the  burden  for 
small  entities  would  be  to  reduce  the 
testing  frequency  for  certain  chemicai 
contaminants,  including  the  nine 
chemical  contaminants  that  are  the 
subject  of  this  rule.  The  agency  believes 
that,  in  considering  the  issue  of  reduced 
frequency  of  testing,  it  needs  to  do  so  in 
the  context  of  all  chemicai 
contaminants,  not  just  the  nine  that  are 
the  subject  of  this  rule  Reduced 
frequency  of  testing  may  include  an 
entirely  different  scheme  that  ma\ 
include  waivers  for  certain  chemicai 
contaminants  The  contemplation  of 
such  a  scheme  is  better  addressed  in  a 
context  that  includes  consideration  of 
all  chemical  contaminants,  rather  than 
considering  and  implementing  a 
different  regulatory  scheme  for  only  the 
nine  chemical  contaminants  .Moreover, 
Congress  mandated  that  the  agency 
issue  monitonng  requirements  for  these 
nine  chemical  contaminants  b\  .August 
6,  1998  Because  the  scope  of  this  rule 
is  limited  to  these  nine  chemical 
contaminants,  and  the  agency  does  not 
have  sufficient  time  to  enlarge  the  scope 
of  this  rulemaking  to  the  issue  of 
reduced  frequency  of  testing  for  all 
chemical  contaminants,  the  agency  is 
not  pu-i-suing  this  alternative  in  this 
rulemaking  However,  the  agency  plans 
to  consider  the  issue  of  reduced 
frequency  of  monitoring  for  all  chemical 
contaminants  m  bottled  water  in  a 
future  rule. 


5.  Summary 

FDA  has  examined  the  impact  of  the 
proposed  rule  on  small  businesses  in 
accordance  with  the  RFA.  This  analysis, 
together  vdth  the  preamble,  constitutes 
the  RFA 

C.  Unfuncled  Mandates  Reform  Act  of 

1995 

FDA  has  examined  the  impacts  of  this 

proposed  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub  L  104—41  This  rule  does  not 
.'tjquire  a  written  statement  under 
section  202(aj  of  the  L'?vIRA  because  it 
does  not  impose  a  mandate  that  results 
in  an  expenditure  of  $100  miUion 
(adjusted  annually  for  mfiation)  or  more 
by  State,  local,  and  tribal  governments 
in  the  aggregate,  or  by  the  private  sector, 
in  any  1  year 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
companion  proposed  rule  contains  no 
collections  of  information  Therefore. 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperworik 
Reduction  Act  of  1995  is  not  required. 

\TI,  Comments 

Interested  persons  may,  on  or  before 
fuly  27.  1998.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.in., 
Monday  through  Friday. 

VIII.  Efllective  Date 

The  agency  intends  to  make  any  final 
rule  based  on  this  proposal  effective  180 
days  following  the  date  of  publication  of 
the  final  rule  in  the  Federal  Register 
The  agency  is  providing  this  time  period 
to  permit  affected  firms  adequate  time  to 
take  appropnate  steps  to  bring  their 
product  into  compliance  with  the 
standard  imposed  by  the  new  rule. 

List  of  Subjects  in  21  CFR  Part  165 

Beverages,  Bottled  water.  Food  grades 
and  standards, 

Tlierefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  165  be  amended  as  follows: 

PART  165— BEVERAGES 

1.  The  authority  citation  for  21  CFR 
part  165  continues  to  read  as  follows: 
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Authority:  21  U  S.C.  321.  341.  343,  343-1 
348.  349,  371.  379«. 

§155  110     [Amendad] 

2.  Section  165.110  Bottled  water  is 
amended  in  the  table  in  paragraph 
(b)(4){iii)(A)  by  removing  the 
superscript  "  1 "  after  the  entries  for 
"Antimony."  "Beryllium."  "Cyanide." 
"Nickel."  and  "Thallium."  and  by 
removing  the  footnote  to  the  table;  in 
the  table  in  paragraph  (b)(4)(iii)(C)  by 
removing  the  superscript  "1"  after  the 
entries  for  "Diquat. "  "Endothall. " 
"Glyphosate.  •  and  "2.3.7.8-TCDD 
(Dioxin)."  and  by  removing  the  footnote 
to  the  table;  and  by  removing  the  note 
that  follows  paragraph 
(b)(4)(iii)(GKJ)(/v). 

Dated:  May  S.  1998. 
VNillmin  K  Hubbard. 
Asicniate  Commissioner  for  Policy 
Coordination 
(FR  Doc  98-12382  Filed  5-6-98;  3:57  pmj 

MUMQ  COM  41W-ei-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  874 
[DockBt  No   »aN-0249] 

Ear,  N05*   and  Throat  D«vtces. 
Classification  ot  the  Nasal  Dilator,  the 
intranasal  Splint,  and  the  Bone  Particle 

CoiiectcT 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
classify  the  nasal  dilator,  intranasal 
splint,  and  the  bone  particle  collector 
into  class  I  and  exempt  these  devifces 
from  premarket  notification  procedures. 
FDA  is  also  publishing  the 
recommendations  of  the  Ear.  Nose,  and 
Throat  Devices  Panel  (the  panel) 
regarding  the  classification  of  the 
devices.  After  considering  public 
comments  on  the  proposed 
classifications.  FDA  will  publish  a  final 
regulation  classifying  the  devices.  This 
action  is  being  taken  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act), 
as  amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA).  and  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (FDAMA). 
DATES:  Written  comments  by  August  10. 
1998. 


ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20)157 
FOfl  RJfnXER  INFORMATION  CONTACT: 

Harry  R.  Sauberman,  Center  for  Devices 
and  Radiological  Health  (HFZ-420), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.  Rockville,  MD  20850, 
■^m-  .sq4-2080 

SUPPUEMENfTARY  INFORMATION: 

1    Background 

The  act.  as  amended  by  the  1976 
amendments  (Pub.  L  94-295).  the 
SMDA  (Pub.  L.  101-629).  and  FDAMA 
(Pub.  L.  105-115).  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  n  (special  controls),  and  class  III 
(premarket  approval)  Under  section  513 
of  the  act.  devices  that  were  in 
commercial  distribution  before  May  28, 
1976  (the  date  of  enactment  of  the 
amendments)  are  classified  after  FDA 
has:  (1)  Received  a  recommendation 
from  a  device  classification  panel  (an 
FDA  advisor/ committee),  (2)  published 
the  panel's  recommendations  for 
comment,  along  with  a  proposed 
regulation  classifying  the  device,  and  (3) 
pubhshed  a  final  regulation  classifying 
the  device.  A  device  that  is  first  offered 
in  commercial  distribution  after  May  28. 
1976.  and  which  FDA  determines  to  be 
substantially  equivalent  to  a  device 
classified  under  this  scheme,  is 
classified  into  the  same  class  as  the 
device  to  which  it  is  substantially 
equivalent.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  offered  devices 
by  means  of  premarket  notification 
procedures  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  21  CFR  part  807 
of  the  regulations. 

A  device  that  was  not  in  commercial 
distribution  prior  to  May  28.  1976.  and 
that  has  not  been  found  by  FDA  to  be 
substantially  equivalent  to  a  legally 
marketed  predicate  device,  is  classified 
automatically  by  statute  (section  513(0 
of  the  act)  into  class  III  without  any  FDA 
rulemaking  process. 

In  the  Federal  Register  of  November 
6.  1986  (51  FR  40378).  FDA  published 
a  final  rule  classifying  ear.  nose  and 
throat  devices.  At  that  time.  FDA  was 
not  aware  that  the  nasal  dilator,  the 
intranasal  splint,  and  the  bone  particle 


collector  were  preamendments  devices 
and  inadvertently  omitted  classifying 
them. 

II.  Device  Descriptions 

FDA  is  proposing  the  following 
device  descnptions  based  on  the  panel's 
recommendations  (Ref.  1)  and  the 
agency's  review 

(1)  The  nasal  dilator  is  a  device 
intended  to  provide  temporar>-  relief 
from  breathing  difficulties  resulting 
from  structural  abnormalities  in  the 
nose.  The  external  nasal  dilator  is 
described  as  a  device  constructed  from 
layers  of  fabric  materia!  with  a  flat 
plastic  spnng  inserted  between  the 
layers,  with  a  skm  adhesive  applied  to 
adhere  to  the  skin  of  the  nose  The 
device  is  placed  externally  on  the  lower 
third  of  the  nose  The  external  nasal 
dilator  acts  with  a  pulling  force  to  open 
the  nares  and  the  nasal  valves  thereby 
decreasin>j  nasal  airway  resistance  and 
increasing  nasal  air  flow  The  internal 
nasal  dilator  is  ronstructed  from  metal 
or  plastic  and  is  placed  inside  the 
nostrils  It  acts  by  pushing  the  nostrils 
open  or  by  gently  pressing  on  the 
columella,  thereby  decreasing  nasal 
airway  resistance  and  increasing  nasal 
airflow; 

(2)  The  intranasal  splint  is  a  device 
intended  to  minimize  bleeding  and 
edema  and  tn  prevent  adhesions 
between  the  septum  and  the  nasal 
cavity.  The  intranasal  splint  is 
constructed  from  plastic,  silicone,  or 
absorbent  material  and  is  placed  in  the 
nasal  cavity  after  surgery  or  trauma;  and 

(3)  The  bone  particle  collector  is  a 
filtering  device  intended  to  be  inserted 
into  the  suction  tube  line  during  the 
early  stages  of  otologic  surger,'  to  collect 
bone  particles  for  future  use 

III.  Recommendations  of  the  Panel 

In  a  public  meeting  held  on  October 
25.  1990.  the  panel  made  classification 
recommendations  for  the  nasal  dilator, 
the  intranasal  splint,  and  the  bone 
particle  collector  The  panel 
recommended  that  the  devices  be 
classified  in  class  I  [general  controls). 
No  recommendation  was  made  to 
exempt  these  devices 

IV.  Summary  of  the  Reasons  for  the 
Recommendations 

The  panel  concluded  that  the  safety 
and  effectiveness  of  the  nasal  dilator, 
intranasal  splint,  and  bone  particle 
collector  r^n  be  reasonably  assured  by 
general  controls.  Specifically,  the  panel 
believed  that  the  safety  and 
effectiveness  of  the  nasal  dilator. 
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intranasal  splint,  and  the  bone  particle 
collector  can  be  reasonably  assured  by: 
(1)  Registration  and  listing  (section  510 
of  the  act),  and  (2)  the  general 
requirements  concerning  reports  (21 
CFR  820.180).  complaint  files  (21  CFR 
820.198).  and  good  manufacturing 
practices  requirements  (section  520(f)  of 
the  act  (21  U.S.C.  360j(f)) 

V.  Risks  to  Health 

The  panel  identified  no  specific  risks 
associated  with  the  use  of  the  intranasal 
splint  or  the  bone  particle  collector.  The 
panel  identified  two  potential  risks  to 
health  associated  with  use  of  the  nasal 
dilator:  (1)  The  device  could  be  lost 
inside  a  wide  nose  (internal  dilator), 
and  (2)  the  device  can  cause  ulceration 
of  skin  or  mucous  membrane  which 
could  lead  to  infection.  The  panel 
further  concluded  that  the  risk  of  injury 
resulting  from  a  dislodged  dilator  or 
from  skin  ulceration  is  low. 

VI.  Summary  of  the  Data  Upon  Which 
the  Proposed  Recommendation  Is  Based 

The  panel  based  its  recommendations 
on  expert  testimony  presented  to  the 
panel  and  on  the  fjanel  members' 
personal  knowledge  of  and  clinical 
experience  with  the  nasal  dilator,  the 
intranasal  splint,  and  the  bone  particle 
collector. 

VII.  FDA's  Tentative  Finding 

FD.^  tentatively  concurs  with  the 
recommendations  of  the  panel  that  the 
nasal  dilator,  the  intranasal  splint,  and 
the  bone  particle  collector  should  be 
classified  into  class  I  (general  rontrols) 
because  the  agency  believes  that 
sufficient  information  exists  to 
determine  that  general  controls  will 
provide  reasonable  a.ssurance  of  the 
safety  and  effectiveness  of  the  devices. 
Consistent  with  the  purpose  of  the  act. 
class  I  (general  controls)  as  defined  by 
section  513(a)(l)(.'\)  of  the  act  would 
provide  the  least  amount  of  regulation 
necessary  to  reasonably  assure  that 
current  and  fufure  nasal  dilators, 
intranasal  splints,  and  bone  particle 
collectors  are  safe  and  effective. 

On  November  21,  1997,  the  President 
signed  FDAMA  into  law.  Section  206  of 
FDAMA.  in  part,  added  a  new  section 
510(1)  to  the  act  (2i  U.S.C.  360(1)). 
Under  section  501  of  FDAMA.  new 
section  510(1)  became  effective  on 
Februarv  19,  1998.  New  section  510(1) 
provides  that  a  class  I  device  is  exempt 
from  the  premarket  notification 
requirements  under  section  510(k)  of  the 
act.  unless  the  device  is  intended  for  a 
use  which  is  of  substantial  importance 
in  preventing  impairment  of  human 
health  or  it  presents  a  potential 
unreasonable  risk  of  illness  or  injur\' 


(hereafter  "reserved  cnteria'j  FDA  has 
determined  that  these  devices  do  not 
meet  the  reserved  criteria  and,  therefore, 
they  are  exempt  from  the  premarket 
notification  requirements 

The  agency,  therefore,  proposes  to 
classify  the  nasal  dilator,  the  intranasal 
splint,  and  the  bone  particle  collector 
into  class  I,  and  to  exempt  them  from 
the  premarket  notification  requirements 

Vni.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  p*»rsons 
between  9  a.m.  and  4  p.m  ,  Monday 
through  Fnday 

1.  Ear,  .Nose,  and  Throat  Devices 
Panel.  35th  meeting,  transcript  and 
meeting  minutes.  (Dctober  25-26.  1990 

DC.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25  34(bj  that  this  proposed 
classification  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required 

X.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulators  Flexibility  Act 
(5  U.S.C.  601-612),  as  amended  by 
Subtitle  D  of  the  Small  Business 
Regulatory  Fairness  .^ct  of  1996  (Pub.  L, 
104-121),  and  the  Unfunded  Mandates 
Reform  \c\  of  1995  (Pub  L  104-4) 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  ana. 
when  regulation  is  neces.sary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts:  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory- 
philosophy  and  principles  identified  in 
the  Executive  Order  In  addition  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  it  is  not  subject 
to  review  under  the  Executive  Order. 

The  Regulatory  Flexibilitv  .^ct 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities,  .'^s  noted  previously,  FD.^  may 
classify  devices  into  one  of  three 
regulatory  classes  according  to  the 
degree  of  control  needed  to  provide 
reasonable  assurance  of  safety  and 


effectiveness  For  these  three  devices. 

FDA  IS  proposing  that  they  be  classified 
into  class  1,  the  lowest  level  of  control 
allowed  In  addition,  FDA  is  proposing 
to  exempt  them  from  premarket 
notification  requirements,  These  devices 
would  be  subject  to  a  minimal  level  of 
control  The  agency,  therefore,  certifies 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition  this  proposed  rule  will  not 
impose  costs  of  $100  million  or  more  on 
either  the  private  sector  or  State,  local, 
and  tribal  governments  in  the  aggregate, 
and  therefore,  a  summary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  is  not 
required 

XI.  Paperwork  Reductions  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

XII  Comments 

Interested  persons  may,  on  or  before 
August  10,  1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal  Two  copies  of  any  comments 
are  to  be  submitted  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday 

List  of  Subjects  in  21  CF"R  Part  874 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  874  be  amended  as  follows: 

PART  874— EAR,  NOSE,  AND  THROAT 
DEVICES 

1  The  authority  citation  for  21  CFR 
part  874  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360.  360c.  360e. 

360).  371. 

2.  Section  874  3900  is  added  to 
subpart  D  to  read  as  follows; 

§874.3900     Nasal  dilator 

(a)  IdentificatJon.  A  nasal  dilator  is  a 
device  intended  to  provide  temporary 
relief  from  breathing  difficulties 
resulting  from  structural  abnormalities 
in  the  nose  These  devices  decrease 
airway  resistance  and  increase  nasal 
airflow  The  external  nasal  dilator  is 
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constructed  from  layers  of  fabric 
material  with  a  flat  plastic  string 
inserted  between  the  layers,  with  a  skin 
adhesive  applied  to  adhere  to  the  skin 
of  the  nose.  The  external  dilator  acts 
with  a  pulling  action  to  open  the  nares. 
The  internal  nasal  dilator  is  constructed 
from  metal  or  plastic  and  is  placed 
inside  the  nostrils.  It  acts  by  pushing  the 
nostrils  open  or  by  gently  pressing  on 
the  columella. 

(b)  Classification.  Class  I  (general 
controls),  This  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

3.  Section  874  4780  is  added  to 
subpart  E  to  read  as  follows; 

§874.4780     Intranasal  »pitnt 

(a)  Identification.  An  intranasal  splint 
is  a  device  intended  to  minimize 
bleeding  and  edema  to  prevent 
adhesions  between  the  septum  and  the 
nasal  cavity.  The  intranasal  spHnt  is 
constructed  between  the  septum  and  the 
nasal  cavity.  The  intranasal  splint  is 
constructed  from  plastic,  silicone,  or 
absorbent  material  and  is  placed  in  the 
nasal  cavity  after  surgery  or  trauma. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempted  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

4  Section  874.4800  is  added  to 
subpart  E  to  road  as  follows; 

§874.4600    Borw  pa  rticl«  co4l«ctor. 

(a)  Identification.  A  bone  particle 
collector  is  a  filtering  device  intended  to 
be  inserted  into  the  suction  tube  during 
the  early  stages  of  otologic  surgery  to 
collect  bone  particles  for  future  use, 

(b)  Classification  Class  I  (general 
controls)  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

Dat»d:May  1.  1998 
D.B.  Burtiagtoii. 

Director,  Center  for  Devices  and  Radiological 

Health 

(FR  Doc  98-12312  Piled  5-«-98;  8.45  am) 
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DEPARTMENT  Or  THF  TREASURY 
Intefnal  Revenue  Service 
28  CFR  Pan  1 

(HEG  .«)9«a2-»41 

BIN  1546-AS3« 

Ad)u5Tm<»nts  Following  SaleSOf 
Partnefship  interests 

AOENCY:  Iiituriial  Revenue  Service  (IRS). 
TrMsury. 


action:  Postponement  of  hearing  and 
requests  to  videoconference  hearing. 

summary:  This  document  postpones  the 
pulJiic  hearing  on  proposed  regulations 
relating  to  the  optional  adjustments  to 
the  basis  of  partnership  property 
following  certain  transfers  of 
partnership  interests  under  section  743, 
the  calculation  of  gain  or  loss  under 
section  751(a)  following  the  sale  or 
exchange  of  a  partnership  interest,  the 
allocation  of  basis  adjustments  among 
partnership  assets  under  section  755, 
the  allocation  of  a  partners  basis  in  its 
partnership  interest  to  properties 
distributed  to  the  partner  by  the 
partnership  under  section  732(c),  and 
the  computation  of  a  partners 
proportionate  share  of  the  adjusted  basis 
of  depreciable  property  (or  depreciable 
real  property)  under  section  1017.  In 
addition,  this  document  announces  that 
persons  outside  the  Washington,  DC 
area  who  wish  to  testify  at  the  public 
hearing  on  the  proposed  regulations 
may  request  that  the  Service 
videoconference  the  public  bearing  to 
their  sites 

DATES:  Requests  to  videoconference  the 
hearing  to  other  sites  must  be  received 
bv  Friday   May  29.  1998. 
ADDRESSES;  Requests  must  be  sent  to: 
CCIXJMCORP  R  (REG-209682-94), 
room  5226,  Internal  Revenue  Service. 
POB  7604.  Ben  Franklin  Station. 
Washington.  DC  20044.  Requests  may 
also  be  hand  dehvered  between  the 
hours  of  8  a.m.  and  5  p.m.  to; 
CC;DOM;CORP;R  (REG-209682-94). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  requests 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
requests  directly  to  the  IRS  internet  site 
at  http://www.irs.u8treas.gov/prod/ 
tax     rv-i^s '.  (inimenis  html 
FO«  FURTHER  INFORKUTKDN  CONTACT: 
LaNita  VanDyke  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7180  (not  a  toll-frw  number). 
SUPPLEMEhfTARY  INFORMATION:  A  notice 
of  proposwi  ruieiiidKuij^  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Thursday.  lanuarv  29.  1998 
(63  FR  4408).  announced  that  a  public 
hearing  with  respect  to  proposed 
regulations  relating  to  adjustments  to  a 
partner's  basis  in  its  partnership  interest 
and  a  partnership's  basis  in  its  assets 
would  be  held  on  Wednesday.  July  8. 
1998,  beginning  at  10  am   in  the  IRS 
Auditorium,  Internal  Revenue  Building. 
1111  Constitution  Avenue.  NW  , 
Washington  DC.  and  that  requests  to 


speak,  and  outlines  of  oral  comments 
should  be  received  by  Wednesday.  June 
24, 1998 

Subsequent  to  this  announcement,  the 
Service  received  a  request  that  the 
hearing  be  videoconferenced  The 
Sen.ice  re<:o«nizes  that  other  persons 
outside  the  Washington.  DC  area  may 
also  wish  to  testify  through 
video<:onferencing  Those  persons 
should  now  request  to  do  so 

Requests  to  include  other 
videoconferencing  sites  must  be 
received  bv  Friday,  May  29.  1998.  If  the 
Sen.ice  rec:eives  sufficient  indications  of 
interest  to  warrant  videoconferencing  to 
a  particular  city  and  if  the  Service  has 
videoconferencing  fac  ilities  in  that  city, 
the  Service  will  acr  ommodate  the 
requests 

Acc;ordingiv.  the  public  hearing 
onginaliv  stheduled  for  July  8,  1998,  is 
postponed   The  Service  will  issue  a 
document  in  the  Federal  Register 
announcing  the  new  date.  time,  and  any 
videoconference  sites  of  the  public 
hearing 

Cynthia  Grigsbv, 

Chief.  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 
|FR  DcK  98-12340  Filed  5-8-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA-4«-1 -73846;  FRL-«008-fll 

Approval  and  Promu(gatk>n  of  State 
Implementation  Plans;  Louisiana:  Site- 
Specific  Revision  tor  the  Eoon 
Company  Baton  Rouge  Reflnery 

agency:  Environmental  Protection 
,^«e^cv  (EPA). 
action:  Proposed  rule. 

SUMMARY:  In  this  action,  the  EPA 

proposes  to  approve  a  site-spec;ifi( 
revision  to  the  Louisiana  i5%  Rate-of- 
Progress  State  Implementation  plan.  The 
revision  extends  the  date  of  compliance 
for  the  installation  of  particular  Volatile 
Organic  Liquid  storage  tank  controls  for 
storage  tanks  located  at  the  Baton  Rouge 
Refinerv  of  Fxxon  Oimpany.  U,S..\ 
Specific-aliv,  the  revision  extends  the 
compliance  date  of  the  requirement  for 
the  installation  of  guide  pole  sliding 
cover  gaskets  on  :?,1  storage  tanks  until 
the  earlier  of  the  next  scheduled 
downtime  of  the  sub)ect  tanks  or 
L)et;ember  200,5 

In  the  Rules  and  Regulations  Section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State  s  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
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because  the  Agency  views  this  as  a 

noncontroversial  revision  and 
anticipates  no  adverse  comments  The 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule  If  the  EPA 
receives  relevant  adverse  comments,  the 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register.  All  relevant  public 
comments  received  during  the  30-day 
comment  period  set  forth  below  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time 

DATES:  Comments  on  this  proposed  rule 
must  be  received  m  writing  by  June  10, 
1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Thomas 
H.  Diggs.  Chief.  Air  Planning  Section,  at 
the  EPA  Region  6  Office  listed  below 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
.\nvone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency. 
Region  6.  Air  Planning  Section  (6Pb-L), 
Multimedia  Planning  and  Permitting 
Division.  1445  Ross  Avenue.  Suite  700. 
Dallas.  Texas  75202-2733. 

Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality, 
7290  Bluebonnet  Boulevard.  Baton 
Rouge,  Louisiana  70810 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 

Eaton  R.  Weiler,  of  the  EP.^  Region  6  Air 
Planning  Section  at  the  above  address, 
telephone  (214)  665-2174 

SUPPLEMENTARY  INFORMATION:  See  the 

information  provided  in  the  direct  final 
nile  which  is  published  in  the  Rules 
and  Regulations  section  of  this  Federal 
Register 

List  of  Sublects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements,  \'olatile  organic 
compounds, 

.\uthority:  42  U  S  C,  7401-7671q, 

Dated  .^prU  23.  1998 
Lynda  F  Carroll. 

.■\cting  Regional  .Administrator.  Region  6. 
[FR  Doc   98-12431  Filed  5-a-98.  8:45  ami 
BtLUNG  CODE  t6aO-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-6012-3] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  Protection 

.Agency  (EPA), 

ACTION:  Proposed  rule  and  request  for 

comment 

SUMMARY:  The  EPA  is  proposing  to  grant 
a  petition  submitted  by  Occidental 
Chemical  Corporation  (Occidental 
Chemical),  to  exclude  (or  delist)  certain 
solid  wastes  generated  at  its  Ingleside. 
Texas,  facility  from  the  lists  of 
hazardous  wastes  contained  m  40  CFR 
261.24.  261  31,  and  261  32,  (hereinafter 
all  sectional  references  are  to  40  CFR 
unless  otherwise  indicated)  This 
petition  was  submitted  under  §  260.20. 
which  allows  any  person  to  petition  the 
.Administrator  to  modify  or  revoke  any 
provision  of  parts  260  through  266,  268 
and  273.  and  under  §  260  22,  which 
specifically  provides  generators  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator  specific"  basis  from  the 
hazardous  waste  lists  This  proposed 
decision  is  based  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner.  If  this  proposed  decision 
is  finalized,  the  petitioned  waste  will  be 
excluded  from  the  requirements  of 
hazardous  waste  regulations  under  the 
Resource  Conservation  and  Recovery' 
Act  (RCRA)  The  EPA  is  also  proposing 
the  use  of  a  fate  and  transport  model  to 
evaluate  the  potential  impart  of  the 
petitioned  waste  on  human  health  and 
the  environment,  based  on  the  waste- 
specific  information  provided  bv  the 
petitioner.  This  mode!  has  been  used  in 
evaluating  the  petition  to  predict  tht; 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste,  once  it  is  disposed  The  EPA  is 
requesting  public  comments  on  this 
proposed  decision  and  on  the 
applicability  of  the  fate  and  transport 
model  u.sed  to  evaluate  the  petition, 
DATES:  Comments  will  be  accepted  until 
June  25.  1998.  Comments  postmarked 
after  the  close  of  the  comment  period 
will  be  stamped  'late  " 

.Any  person  may  request  a  hearing  on 
this  proposed  decision  by  filing  a 
request  with  Acting  Director,  Robert  E 
Hannesschlager.  Multimedia  Planning 
and  Permitting  Division,  whose  address 
appears  below,  by  May  26.  1998  The 
request  must  contain  the  information 
prescribed  in  §  260.20(d). 


ADDRESSES:  Send  three  copies  of  your 
comments  Two  copies  should  be  sent  to 
the  William  Gallagher,  Delisting 
Section.  Multimedia  Plarming  and 
Permitting  Division  (6PD-0), 
Environmental  Protection  Agency  EPA. 
1445  Ross  Avenue.  Dallas,  Texas  75202. 
A  third  copy  should  be  sent  to  the  Texas 
Natural  Resource  Conservation 
Commission,  12100  Park  35  Qrcle. 
Austin.  Texas  78753.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number;  'F-97-TXDEL- 
OCCIDENTAL." 

Requests  for  a  hearing  should  be 
addressed  to  the  Acting  Director,  Robert 
E  HannesscJilager,  Multimedia 
Planning  and  Permitting  Division  (6PD), 
Environmental  Protection  Agency.  1445 
Ross  Avenue.  Dallas,  Texas  75202. 

The  RCR.A  regulatory  docket  for  this 
proposed  rule  is  located  at  the 
Environmental  Protection  Agency 
Region  6,  1445  Ross  Avenue.  Dallas, 
Texas  75202  and  is  available  for  viewing 
in  the  EPA  Library  on  the  12th  Floor 
from  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  Federal 
hohdays  Call  (214)  665-6444  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
fifteen  cents  per  page  for  additional 
copies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
notice,  contact  Jon  Rinehart.  Multimedia 
Planning  and  Permitting  Division, 
Environmental  Protection  Agency, 
Region  6,  1445  Ross  Avenue.  Dallas,  TX 
75202,  (214'  hf.'r,-JrriiQ 
SUPPLEMENT  ARY  INFORMATION: 

i.  Background 
A.  Authority 

On  January  16, 1981,  as  part  of  its 
final  and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is 
published  in  261.31  and  261,32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit 
one  or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  subpart 
C  of  part  261  (i.e.,  ignitabihty, 
corrosivity,  reactivity,  and  toxicity)  or 
meet  the  critena  for  listing  contained  in 
§  261.11(a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary 
however  depending  on  raw  materials, 
mdustnai  processes  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  <;pecific  waste  firom  an  individual 
facility  meeting  the  listing  description 
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may  not  be.  For  this  reason.  §<>  260.20 
and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from 
a  particular  generating  facility  should 
not  be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  §  260.22(a)  and  the 
background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Sohd  Waste  Amendments  (HSVVA)  of 
1984  require  the  EPA  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (i.e., 
ignitability,  reactivity,  corrosivity.  and 
toxicity),  and  must  present  sufficient 
information  for  the  EPA  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See 
S  260.22(a).  42  U  S.C.  6921(f).  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  (i.e..  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  under  RCRA  to  determine 
whether  or  not  their  waste  remains 
nonhazardous  based  on  the  hazardous 
waste  characteristics. 

In  addition,  mixtures  containing 
listed  hazardous  wastes  are  also 
considered  hazardous  wastes  as  are 
wastes  derived  from  the  treatment, 
storage,  or  disposal  of  listed  hazardous 
waste-  See  §  261  3(a)(2)(iv)  and  (c)(2)(i), 
referred  to  as  the  "mixture"  and 
"derived-from"  rules,  respectively.  Such 
wastes  are  also  eligible  for  exclusion 
and  remain  hazardous  wastes  until 
excluded.  On  December  6.  1991.  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  vacated  the  "mixture/derived 
from"  rules  and  remanded  them  to  the 
EPA  on  procedural  grounds.  Shell  Oil 
Co  v.  EPA  .  950  F.2d  741  (DC.  Qr. 
1991)  On  March  3.  1992.  EPA 
reinstated  the  mixture  and  derived-from 
rules,  and  solicited  comments  on  other 
ways  to  regulate  waste  mixtures  and 
residues  (57  FR  7628).  These  rules 
became  final  on  October  30.  1992  (57  FR 
49278).  These  references  should  be 
consulted  for  more  information 
regarding  mixtures  and  residues. 


B  Approach  Used  to  Evaluate  I  tiis 
Petition 

Occidental  Chemical's  petition 
requests  a  delisting  for  listed  hazardous 
wastes.  In  making  the  initial  delisting 
determination,  the  EPA  evaluated  the 
petitioned  wastes  against  the  listing 
criteria  and  factors  cited  in 
^  261.11(a)(2)  and  (a)(3).  Based  on  this 
review,  the  EPA  agreed  with  the 
petitioner  that  the  waste  is 
nonhazardous  with  respect  to  the 
original  listing  cnteria.  (If  the  EPA  had 
found,  based  on  this  review,  that  the 
wastes  remained  hazardous  based  on 
the  factors  for  which  the  wastes  were 
originally  listed.  EPA  would  have 
proposed  to  deny  the  petition.)  The  EPA 
then  evaluated  the  wastes  with  respect 
to  other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  wastes  to  be  hazardous 
The  EPA  considered  whether  the  wastes 
are  acutely  toxic,  and  considered  the 
toxicity  of  the  constituents,  the 
concentration  of  the  constituents  in  the 
wastes,  their  tendency  to  migrate  and  to 
bioaccumulate.  their  persistence  in  the 
environment  once  released  from  the 
wastes,  plausible  and  specific  types  of 
management  of  the  petitioned  wastes, 
the  quantities  of  wastes  generated,  and 
waste  variability. 

For  this  delisting  determination,  the 
EPA  used  such  information  gathered  to 
identify  plausible  exposure  routes  (i.e.. 
ground  water,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  wastes.  The  EPA  determined 
that  disposal  in  a  Subtitle  D  landfill/ 
surface  impoundment  is  the  most 
reasonable,  worst-case  disposal  scenario 
for  Occidental  Chemical's  petitioned 
wastes,  and  that  the  major  exposure 
route  of  concern  would  be  ingestion  of 
contaminated  ground  water  Therefore, 
the  EPA  is  proposing  to  use  a  particular 
fate^nd  transport  model,  the  EPA 
Composite  Model  for  Landfills 
(EPACML).  to  predict  the  maximum 
allowable  concentrations  of  hazardous 
constituents  that  may  be  released  from 
the  petitioned  wastes  after  disposal  and 
to  determine  the  potential  impact  of  the 
disposal  of  Occidental  Chemical's 
petitioned  wastes  on  human  health  and 
the  environment.  Specifically,  the  EPA 
used  the  maximum  estimated  waste 
volumes  and  the  maximum  reported 
extract  concentrations  as  inputs  to 
estimate  the  constituent  concentrations 
in  the  ground  water  at  a  hypothetical 
receptor  well  downgradient  from  the 
disposal  site.  The  calculated  receptor 
well  concentrations  (referred  to  as 
compliance-point  concentrations)  were 
then  compared  directly  to  the  health- 


■  .1  '  levels  at  an  assumed  risk  of  10~* 
,»•.:  .;i  delisting  decision-making  for 
the  hazardous  constituents  of  concern. 

The  EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  scenario  for  disposal  of  the 
petitioned  wastes  in  a  landfill/surface 
impoundment,  and  that  a  reasonable 
worst-case  scenario  is  appropnate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  The  use 
of  a  reasonable  worst -case  scenario 
results  in  conservative  values  for  the 
compliance-point  concentrations  and 
ensures  that  the  waste,  once  removed 
from  hazardous  waste  regulation,  may 
not  pose  a  threat  to  human  health  or  the 
environment.  In  most  cases,  because  a 
delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  EPA  is 
generally  unable  to  predict,  and  does 
not  presently  control,  how  a  waste  will 
be  managed  after  delisting.  Therefore. 
EPA  currently  believes  that  it  is 
inappropriate  to  consider  extensive  site- 
specific  factors  when  applying  the  fate 
and  transport  model. 

The  EPA  also  considers  the 
applicabiUty  of  ground  water 
monitoring  data  during  the  evaluation  of 
delisting  petitions  In  this  case,  the  EPA 
determined  that  it  would  he 
unnecessary  to  request  ground  water 
monitoring  data.  Specifically. 
Occidental  Chemical  currently  disposes 
of  a  part  of  the  petitioned  wastes 
(Rockbox  Residue  and  Limestone 
Sludge)  generated  at  its  facility  in  an  off- 
site.  RCRA  hazardous  waste  landfill 
[which  is  not  owned/operated  by 
Occidental  Chemical).'  This  landfill  did 
not  begin  accepting  this  petitioned 
waste  generated  by  the  Occidental 
Chemical  facility  until  1991  This 
petitioned  waste  comprises  a  small 
fraction  of  the  total  waste  managed  in 
the  unit.  Therefore,  the  EPA,  believes 
that  any  ground  water  monitoring  data 
from  the  landfill  would  not  be 
meaningful  for  an  evaluation  of  the 
specific  effect  of  this  petitioned  waste 
on  ground  water.  Finally,  there  are 
presently  no  data  from  groundwater 
monitoring  wells  available,  therefore 
there  is  no  data  to  evaluate. 

From  the  evaluation  of  Occidental 
Chemicals  delisting  petition,  a  list  of 
constituents  was  developed  for  the 
verification  testing  conditions.  Proposed 
maximum  allowable  leachable 
concentrations  for  these  constituents 
were  derived  by  back -calculating  from 


'  Tha  other  portion  of  waste  proposed  lo  be 
excluded  is  not  disposed  but  is  instead  treated 
onsile  prior  to  discharge  Discharge  of  the  waste  is 
r^ulated  under  Section  402  ofthe  Clean  Water  Act. 
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the  delisting  health-based  levels  through 
the  proposed  fate  and  transport  model 
for  a  landfill  management  scenario. 
These  concentrations  (i.e..  "delisting 
levels")  are  part  of  the  proposed 
verification  testing  conditions  ofthe 
exclusion 

Similar  to  other  facilities  seeking 
exclusions.  Occidental  Chemical's 
exclusion  (if  granted)  would  be 
contingent  upon  the  facility  conducting 
analytical  testing  of  representative 
samples  ofthe  petitioned  wastes  at 
Ingleside.  This  testing  would  be 
necessary  to  verify  that  the  treatment 
system  is  operating  as  demonstrated  in 
the  petition  submitted  on  January  3 
1997  Specifically,  the  verification 
testing  requirements,  would  be 
implemented  to  demonstrate  that  the 
processing  facility  will  generate 


nonhazardous  wastes  (i.e.,  wastes  that 
meet  the  EPA's  verification  testing 
conditions).  The  EPAs  proposed 
decision  to  delist  wastes  from 
Occidental  Chemical's  facility  is  based 
on  the  information  submitted  m  support 
of  today  s  rule,  i.e.,  description  of  the 
wastewater  treatment  system  and 
analylical  data  from  the  Ingleside 
facility. 

Finally,  the  HSWA  specifically 
require  the  EPA  to  provide  notice  and 
an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion 
Thus,  a  final  decision  will  not  be  made 
until  all  timely  public  comments 
(including  those  at  public  heanngs,  if 
any)  on  today's  proposal  are  addressed 


II.  Disposition  of  Delisting  Petition 

Occidental  Chemical  Corporation, 
Ingleside.  Texas  78362. 

A  Petition  for  Exclusion 

Occidental  Chemical  CorporetiOD, 
located  m  Ingleside,  Texas,  petitioned 
the  EP,^  for  an  exclusion  for  128  cubic 
yards  of  Rockbox  Residue,  148,284 
cubic  yards  of  Caustic  Neutralized 
Wastewater  and  1  114  cubic  yards 
Limestone  Si'jdge  per  calendar  vear 
resulting  from  its  .hazaraous  vsaste 
treatment  process  The  resulting  wastes 
are  presently  listed   in  accordance  with 
ts  261  3(c)(2)(il  lie.  the  'denved  from" 
rulei,  as  EP.^  Hazaroous  V\aste  No. 
K019.  K02U.  FyOi   Foo:^   t-ons.and 
F025.  The  listed  const;' jnrts  of  concern 
for  these  waste  codes  a.t  listed  in  Table 
1 


Table  1 .— Hazarcxxjs  Waste  Codes  Associated  With  Wastewater  Streams 


Waste  code 

K019/K020  

FOCI  

F003 

F006 

F025 


Basis  tor  charaaenst»cs/»isttr>g 


Ethylene  dichlorvde,  1,l.i-tncMofoethane,  i , i .2-tnchkxoettiane    i  1 . 1 .2-tetrachioroethane    *  i.2.?-tetrachioro©tnar)«,  tr>- 

ctitofoethytene,  tetrachtofoettiytene,  cartxwi  tetrachkxiOe.  chtorokxm   vtnyi  chtonoe   vinviioeoe  cnio'^ioe 
Tetrachloroefhylene,  tnchloroetfiylene.  mettiylene  chlonde,  1 , 1 , 1 -tnchtoroefhane  carton  tet'achtonoe  cMOfmaieo  Auoro- 

cart>ons 
N.A  Waste  IS  fiazarcJous  because  it  fails  the  test  for  the  charactenstic  of  tgnrtaotltty   cxxrosrvry   cy  feaarv^ 
Toluene,  methyl  ethyl  ketone,  cartion  disutfide,  isobutarxjl,  pyndme  Ctenzene.  2-ethoxyetMafx>  2-nit'ooropane 
Chlorometriane,     dichloromethane,     tnchloromethane.     cartxyi     tetrachioooe      chioroetiv'ierte  '  " -d'crncxoefiarie  1 ,2- 
dichloroethane,         trans- l.2-dtchloroethylene,         i . i -dichlorothylefie  '  '   ■  tnchiofoetnane  '  " .2  ;'x?^<c»'c>erna-ie 

trchlorothylene,  1,1,1,2-tetrachlofoethane,i,1.2,2-tetrachloroethane  tetrachioroetnyiene  oemachio'oet'-.ane  '->eis 
chloroethane,  S-chtofoproper^e,  dichlofopropane,  dtchloropropene  2-chKxo"  3-cxjtadteoe  ^lexachtoro  ■  >-t>.naa*-)f 
hexachkxocydopentadtene,  Benzene,  chkxobenzene.  dtchlorooenzene  '^  .2  A-tncniofooenzene  tefaaniof jc>e',»-e'ie 
oentachlorotJenzene,  hexachloroOenzene,  toluene,  naphthalene. 


Occidental  Chemical  petitioned  to 
exclude  the  Rockbox  Residue.  Caustic 
Neutralized  Wastewater,  and  Limestone 
Sludge  treatment  residues  because  it 
does  not  believe  that  the  petitioned 
wastes  meet  the  criteria  for  which  they 
were  listed  Occidental  Chemical  further 
believes  that  the  wastes  are  not 
hazardous  for  any  other  reason  (i,e,, 
there  are  no  additional  constituents  or 
factors  that  could  cause  the  wastes  to  be 
hazardous)  Review  of  this  petition 
included  consideration  ofthe  original 
listing  critena,  as  well  as  the  additional 
factors  required  by  the  HSWA.  See 
section  222  of  HSWA,  42  U.S.C. 
§  6921(f),  and  40  CFR  260.22(d)(2)-(4). 
Todays  proposal  to  grant  this  petition 
for  delisting  is  the  result  of  the  EPA's 
evaluation  of  Occidental  Chemical's 
petition. 

B.  Background 

On  January  3,  1997,  Occidental 
Chemical  petitioned  the  EPA  to  exclude 
from  the  lists  of  hazardous  waste 
contained  in  §§261.31  and  261.32,  an 
annual  volume  of  Rockbox  Residue, 
Caustic  Neutralized  Wastewater,  and 


Limestone  Sludge  which  are  generated 
as  a  result  of  the  treatment  of  offgases 
from  onsite  incinerators  Specifically,  in 
its  petition.  Occidental  Chemical 
requested  that  the  EPA  grant  an 
exclusion  for  128  cubic  yards  of 
Rockbox  Residue,  148.284  cubic  yards 
of  Caustic  Neutralized  Wastewater,  and 
1,114  cubic  yards  of  Limestone  Sludge 
generated  f>er  calendar  year 

In  support  of  its  pietition.  Occidental 
Chemical  submitted:  (1)  Descriptions  of 
its  wastewater  treatment  processes  and 
the  incineration  activities  associated 
with  petitioned  wastes;  (2)  results  ofthe 
total  constituent  list  for  40  CFR  part  264 
Appendix  IX  volatiles,  semivolatiles. 
and  metals  except  for  pesticides, 
herbicides  and  PCBs;  (3)  results  of  the 
constituent  list  for  Appendix  IX  on 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  extract  for  volatiles, 
semivolatiles,  and  metals;  (4)  results  for 
reactive  sulfide,  (5)  results  for  reactive 
cyanide;  (6)  results  for  pH;  (7)  results  of 
the  total  basis  for  dioxin  and  furan:  and 
(8)  results  of  dioxin  and  furan  TCLP 
extract. 


Occidental  Chemical  is  an  active 
plant  that  produces  ethylene  dichloride 
!EDC),  vinyl  chloride  monomer  (VCM), 
chlorine,  and  caustic  soda.  The  plant 
utilizes  chlorine,  ethylene,  and  oxygen 
as  feedstock  and  utilizes  ty^'o  permitted, 
onsite  RCR.^  incinerators  to  bum 
p.^ocess  vent  gases  intermediate  wastes 
generated  during  the  produrtior.  of  EDC 
and  VCM  (K019^  K020,  ana  F025;.  waste 
paint  thinner  (FOOl    F003   F005),  and 
oc;casiona!ly  waste  Oii  These  two 
incinerators  haye  been  in  continuous 
operation  sine*  1991   Occidental 
Chemical  has  preyiously  classified  three 
waste  stream?  >,  Rock  box  Residue 
Caustic  Neutralized  Wastey»ater  and 
Limestone  Sludgei  generated  frorr,  the 
treatment  of  the  offgas  from  the 
incinerators  as  hazardous  based  on  the 
"denved  from'  rule  in  t,  261  3(c)(2)(i). 

The  combustion  products  from  the 
incinerators  contain  hvdrochlonc  acid 
(HCl)  Incinerator  offgases  are  treated  in 
the  Incinerator  Offgas  Treetmen! 
System  In  this  system  the  emissions 
are  passed  through  absorption  columns, 
dehumidifier  columns,  and  caustic 
scrubbers  to  remove  the  HCl  Slowdown 


water  from  the  dehumidifier  columns 
and  caustic  scrubber  columns  are  routed 
to  the  Rockbox  Tank  (the  Rockbox)  as 
the  first  step  in  neutraliring  the  HCl. 
Excess  HCl  from  the  aqueous  HCl 
storage  tanks  is  commmgled  with  the 
blowdown  water  and  routed  to  the 
Rockbox.  The  influent  to  Rockbox 
normally  contains  3  to  7  percent  HCl.  At 
times  when  excess  HCl  is  not  produced, 
the  influent  to  the  Rockbox  is 
predominantly  blowdown  from  the 
dehumidifier  and  caustic  scrubber 
columns. 

The  Rockbox  contains  crushed 
limestone  with  small  amounts  of  inert 
materials  (silica  oxide).  These  inert 
materials  accumulate  in  the  bottom  of 
the  Rockbox  as  the  crushed  limestone  is 
utilized  in  the  neutralization  process. 
The  accumulation  of  inert  materials  is 
the  Rockbox  Residue.  The  Rockbox 
Residue  is  a  "third  generation"  waste 
since  it  is  the  residue  of  treating 
wastewater  used  to  quench  gaseous 
emissions  from  the  incineration  of  listed 
wastes. 

The  pH  of  the  effluent  leaving  the 
Rockbox  is  between  1  and  5.  The 
effluent  is  passed  through  a  primary  pH 
adjustment  tank  where  air  is  released 
into  the  water  to  remove  carbon  dioxide. 
Additionally,  sodium  hydroxide  may  be 
added  to  this  tank.  Mixing  with  air 
minimizes  the  formation  of  calcium 
carbonate  precipitate  upon  introduction 
of  caustic  soda.  The  effluent  is  then 
passed  through  the  secondary  pH 
adjustment  tank  where  caustic  soda 
(sodium  hydroxide)  is  added  to  raise  the 
pH  of  the  water  to  a  pH  between  7  and 
9.  The  stream,  consisting  of  water  and 
calcium  carbonate  precipitant  in 
suspension,  flows  through  a  clarifier 
where  the  sludge  is  settled  out.  The 
aqueous  effluent  from  the  clarifier  tank 
is  the  Caustic  Neutralized  Wastewater 
which  Occidental  Chemical  seeks  to 
delist.  This  waste  stream  consists  of  an 
aqueous  phase  that  no  longer  exhibits 


the  hazardous  waste  characteristic  of 
conrosivity. 

The  settled  solids  (calcium  carbonate) 
from  the  clarifier  are  dewatered  on  a 
beh  filter  press  and  are  dropped  directly 
into  rolloff  bins  for  disposal.  Water 
removed  during  the  operation  of  the 
filter  press  is  returned  to  the  clarifier. 
The  remaining  filter  cake  is  the 
Limestone  Sludge,  which  Occidental 
Chemical  also  seeks  to  delist. 

Rockbox  Residue  is  generated  on  a 
batch  basis  every  one  to  two  years.  For 
the  past  two  years  (1995  and  1996),  the 
Rockbox  Residue  was  generated 
annually  This  is  probable  due  to  a 
higher  than  average  concentration  of 
inerts  in  the  limestone  purchased  for  the 
Rockbox.  The  Rockbox  Residue  is 
disposed  of  in  an  offsite  permitted 
hazardous  waste  landfill. 

Caustic  Neutralized  Wastewater  and 
Limestone  Sludge  are  generated  on  a 
continuous  basis.  The  Caustic 
Neutralized  Wastewater  is  treated  in  an 
onsite  unit  which  has  in  an  National 
Pollution  Discharge  Elimination  System 
(NPDES)  permitted  outfall.  The 
Limestone  Sludge  is  transported  to  an 
offsite  hazardous  waste  landfill  for 
disposal. 

Occidental  Chemical  developed  a  list 
of  constituents  of  concern  from 
comparing  a  list  of  all  raw  materials 
used  in  the  plant  that  could  potentially 
appear  in  the  f)etitioned  waste  with 
those  found  in  40  CFR  part  §  264,  as 
well  as  dioxins  and  furans.  Based  on  the 
knowledge  of  process  they  determined 
that  herbicides,  pesticides  and  PCBs 
would  be  excluded  from  the  Appendix 
IX  analyte  list.  The  EPA  has  included 
the  dioxins  and  furans  on  the  list,  due 
the  incineration  of  chlorinated 
compounds.  Using  the  list  of 
constituents  of  concern.  Occidental 
analyzed  the  four  composite  samples  for 
the  total  concentrations  (i  e.,  mass  of  a 
particular  constituent  per  mass  of  waste) 
of  the  volatiles  and  semivolatiles,  and 
metals  from  Appendix  IX.  These  four 


;CS     '.V  (Tf      1  . 


ignitable,  cnrr 
prop«'r>i»"-  d'-  ■ 
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These  four  samples  v\ert'  also  atiaiv/ed 
for  Toxicity  Characters sIk  Lea(  hmg 
Procedure  (TCLP)  cdruj-ntratious  (i.e.. 
mass  of  a  particular  coii-stitueiit  per  unit 
volume  of  extract)  of  all  :tse  v  liatiles, 
semivolatiles,  a;;  !  inetdls  mi  uie 
Appendix  IX  list   Tins  list  VNas 
developed  nased  on  the  availability  of 
test  methods  and  process  knowledge. 
Two  sampling  events  were  conducted. 
one  in  1995  and  one  in  1996. 

C.  EPA  Analysis 

Occidental  Chemical  used  SW-«46 
Methods  8260A,  8270B,  6010,  8290  to 
quantify  the  total  constituent 
concentrations  of  40  CFR  pari  264, 
.^ppendix  IX  Volatiles  (including  2- 
.■•riiixve'rianol,  chloroethylene, 
vinyldene  chloride  and 
trichloromethane),  Appendix  IX 
Semivolatiles  (excluding  PCBs. 
Pestuides.  Herbicides)  Appendix  IX 
Me;  ,:s  and  Appendix  IX  Dioxins/ 
F    r  i:  ,  f  Xcidental  Chemical  used  SW- 
84b  .Met:K)d':  Q04S.  9030,  9010,  1311  to 
quantify  pH   Kea.  tive  Sulfide,  and 
Pert'  tive  r  .  i;  ,  h    Occidental  Chemical 
jsed  S\\  -H4t.  Methods  8260A,  8270B, 
6010,  8290  to  quantify  the  constituents 
from  the  TCLP  extract.  These  analyses 
were  performed  on  all  three  of  the 
petitioned  wastes:  the  Rocktx  v  Residue, 
Limestone  Sludge,  and  the  ( .aus^K 
Neutralized  Wastewater.  The  Rockbox 
Residue,  the  Limestone  Sludge,  and  the 
LdL.stic  Neutralized  Wastewater  do  not 
meet  the  definition^  f(  r  rt^activity  and 
corrosivity  as  defineti  bs  t)*^  261  22  and 
261.23.  Table  2  presents  ttie  naximum 
total  :  tir.stituent  and  leat  hate 
cor.i  er;"ations  for  the  Rcm  kbox  Residue. 


Table  2.— Maximum  Total  Constituent  and  Leachate  Concentrations  Rockbox  Residue 


Constituents 


Acetone  

BromodicMoromethane  ... 

Bromotorm 

Bromomethane  — 

Chloroditxomomethane  ... 

Chlofotorm   „ 

Dichlorofnettiane  

Ethylbenzene 

2,3.7.8-TCOD  Equivaiwil 

Banum  — 

Chfcntum 

Copper „ 

Laad  ~ 


Total  constrtu^ 

^eachate  analyses 

err  analyses 
(mgrtcg) 

(rng/li 

<o.a2 

<0.1 

0.007 

<o.a2 

0.022 

0.02 

<0.01 

<0.05 

0.027 

<0.02 

0.008 

<0.02 

<0.005 

0.11 

<0.005 

004 

0.000321 

0  0000000053 

1.5 

0  666 

<1.0 

0  13 

1.1 

<0.25 

<1.0 

<0.07 
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Table  2.— Maximum  Total  Constituent  and  Leachate  Concentrations  Rockbcx  Residue 2— Continued 


Constituents 


Selenium  

Tin         _ 

Vanadiu'^   

Z,nc  

Reaaive  Sulfide  .. 
Reactive  Cyanide 


Total  oonstNu- 

ent  aralyses 

(fng^g) 


<1.0 
2 

1.3 
23 

<50 
<10 
3.19 


LeactuMe  arutlyses 
(moO) 


0.11 
<0.10 
<0.50 
<0.4 


'' ?<".#»  S  $-.3" 


the 


<  Denotes  that  the  constituem  was  not  aeteaec  ar  the  detection  limn  speofiec   n  the  taUe. 
•'"hese  levels  represent  the  highest  concentration  o(  each  constituen'  lounc  >^  a^v  onp  sanote    '"-.ese  !»,'»"  o^ 
sc>ecific  levels  lound  m  one  sample 

Tables  3  and  4  present  the  maximum  total  ( onstituent  and   leai  ha'e  .  o:i(  en-rai.ons  for  the  Limestone  Sludge    Table 

5  presents  the  maximum  total  lonstituent  and  ieachate  rontentrations  for  t.^e  t.austic  Neu'ralizer!  Wastewater. 

Table  3.— Maximum  Total  Organic  Constituent  and  Leachate  Concentrations  Limestone  Sludge' 


v..onstituent 


A,:;e'one      , 

Bromotorm     , 

Chiofocfitxomomethane  .., 

Dtchiofomethane  , 

Ethyibenzene 

t  1  '-Tnchkxoethar>e  

Toluene  

"^nchlorofluoromethane  ... 

Xylene  

Diethyiphthalate 

2.3  7,aTCDD  Equivalent 

Reactr^e  Suttide  

Reactive  Cyanide  

P"-!  


Total  constitu- 
ent ana'vses 


0.034 

0.031 

0.012 
<0.005 
<0.005 

0.011 
<0.006 

0.011 
<0.020 
O.OOOOI 

0.00135 
<50 
<10 

9.55 


<  Denotes  that  the  constituent  was  not  detected  at  the  deteaior  iimit  speatiec  ■•-  the  taoie 
-These  levels  represent  the  highes'  concentratior^  of  each  constituent  tounc  ■.'^  a-y  o-^e  s. 
specific  levels  found  in  one  sample 


Leachate  analyses 


027 
<0.02 
<0.02 

0.54 

0.03 
<0.1 

1.8 
<0.02 

0.11 
<0.04 

0.00000000018 


sampif 


-esf'  levels  do  not  r>ecessarily  represent  the 


Table  4 —Maximum  Total  Inorganic  Constituent  and  leag^a'e  Concentrations  Limestone  Sludge* 


■■.^ons'Xuen\ 


Antimony  .... 

Arsenic  

Barium  , 

Beryllium 

Chromium  .... 

GoDalt  

Copper 

Lead    ....„._„ 

Nickel  

Selenium  

Silver  

Vanadium  .... 
Zinc       


Total  constituent 
analyses  (mg^) 


Leachate  a".a'. 


(trtQi,) 


2.6 
18.4 
15.2 

0.5 
25.2 

2A 
41.2 
13 
64.4 
<0.001 

1.1 
138 
58 


<  Denotes  that  the  constituent  was  not  deteaeo  at  the  detection  limit  specified  in  the  tatMe 
"  These  levels  represent  the  highest  concentration  ot  each  constituent  founc  <r-  an,  o'^^  sample 
soecitic  levels  found  in  one  sample 


<0.6 
<0.1 

0.14 
<0.1 
<0.1 
««.1 
<0.1 
<0.1 

0.47 

0.1 
<0.1 
<0.1 

0.11 


->esp  levels  do  not  necessarily  represef«  the 


Table  5. — Maximum  Total  Constituent  Concentra^-jons  Caustic  Neutralized  Wastewater ^ 


Consti'uent 


Acetone  

Sfomolorm , 

C  hiorodibromomethane  , 


Total  constituent 
analyses 


0.01 

0.064 

0.015 


;ro: 
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Table  5.— Maximum  Total  Constituent  Concentrations  Caustic  Neutralized  Wastewater^*— Cont  nued 


Constituent 


2.3.7,8-TCDD  Equivalent 

Arsenic  

Barium  

Lead  

Silver 

Vanadium „ - 

Zinc  — 

Reactive  SuHide   

Reactrve  Cyanide 

PH  


To'a    :or'5,'"i.e"t 
and'vsee 


0.00O0O(XKX)6 

0.0' 

0.18 

0.1 

008 

0007 

0.49 
<50 
<10 
11J 


<0«no«es  that  the  constituent  was  not  detected  at  the  detection  limit  speofied  m  the  'abtp 
'These  leveis  represent  the  htghest  concentration  ot  each  constituent  tound  in  any       ►•   .< 
specific  leveis  tound  m  one  sample. 


■^fS»'     »»v>'iS     > 


'eorese' 


Occidental  Chemical  used  SW-846 
Methods  8260A  and  8270B  to  quantify 
the  total  constituent  concentrations  of 
54  volatile  and  117  semivolatile  organic 
compounds,  respectively  in  the  Rockbox 
Residue,  the  Limestone  Sludge,  and  the 
Caustic  Neutralized  Wastewater.  This 
suite  of  constituents  included  all  of  the 
nonpesticide  organic  constituents  listed 
in  §  261.24.  Also.  Occidental  Chemical 
used  SW-846  Methods  8260A  and 
8270B  to  quantify  the  leachable 
concentrations  of  54  volatile  and  117 
semivolatile  organic  compounds, 
respectively,  in  the  Rockbox  Residue. 
Limestone  Sludge,  and  the  Caustic 
Neutralized  Wastewater,  following 
extraction  by  SW-846  Method  1311 
(TCLP).  This  suite  of  constituents 
included  all  of  the  organic  constituents 
listed  in  §  261.24  (except  the  pesticides). 
In  addition,  the  Rockbox  Residue,  the 
Limestone  Sludge,  and  the  Caustic 
Neutralized  Wastewater  were  analyzed 
for  TCLP  metals. 

Occidental  Chemical  submitted  a 
signed  certification  stating  that,  based 
on  projected  annual  waste  generation, 
the  maximum  annual  generation  rate 
will  be  128  cubic  yards  of  Rockbox 
Residue.  148.284  cubic  yards  of  Caustic 
Neutralized  Wastewater,  and  1.114 
cubic  yards  of  Limestone  Sludge.  The 
EPA  reviews  a  petitioner's  estimates 
and.  on  occasion,  has  requested  a 
petitioner  to  reevaluate  the  estimated 
waste  volume.  The  EPA  accepted 
Occidental  Chemical's  certified 
estimates.  The  EPA  does  not  generally 
verify  submitted  test  data  before 
proposing  delisting  decisions.  The 
sworn  affidavit  submitted  with  this 
petition  binds  the  petitioner  to  present 
truthful  and  accurate  results.  The  EPA, 
however,  has  maintained  a  spot -check 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions.  A  spot-check  visit  to  a 
selected  facility  may  be  initiated  before 


finalizing  a  delisting  petition  or  after 
granting  an  exclusion. 

D.  EPA  Evaluation 

The  EPA  considered  the 
appropriateness  of  alternative  waste 
management  scenarios  for  Occidental 
Chemical's  Rockbox  Residue.  Caustic 
Neutralized  Wastewater,  and  Limestone 
Sludge.  The  EPA  decided,  based  on  the 
information  provided  in  the  petition, 
that  disposal  of  the  Rockbox  Residue 
and  Limestone  Sludge  in  a  municipal 
solid  waste  landfill  is  the  most 
reasonable,  worst -case  scenario  for  the 
Rockbox  Residue  and  the  Limestone 
Sludge.  The  disposal  of  the  Caustic 
Neutralized  Wastewater  in  a  sur6K» 
impoundment  would  be  the  most 
reasonable  worst  case  scenario.  Under  a 
landfill/siirface  impoundment  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  EPA.  therefore, 
evaluated  Occidental  Chemical's 
petitioned  wastes  using  the  modified 
EPA  Composite  Model  for  Landfills/ 
Surface  Impoundments  (EPACML) 
which  predicts  the  potential  for  ground 
water  contamination  from  wastes  that 
are  land  filled/ placed  in  a  surface 
impoundment.  See  56  FR  32993  (July 
18,  1991).  56  FR  67197  (December  30, 
1991)  and  the  RCRA  public  docket  for 
these  notices  for  a  detailed  description 
of  the  EPACML  model,  the  disposal 
assumptions,  and  the  modifications 
made  for  delisting.  This  model,  which 
includes  both  unsaturated  and  saturated 
zone  transport  modules,  was  used  to 
predict  reasonable  worse-case 
contaminant  levels  in  ground  water  at  a 
compliance  point  (  i.e.,  a  receptor  well 
serving  as  a  drinking-water  supply). 
Specifically,  the  model  estimated  the 
dilution/attenuation  factor  (DAF) 
resulting  from  subsurface  processes 
such  as  three-dimensional  dispersion 
and  dilution  from  ground  water 


:>-(  riarKe  !    r   :  -;^t*<  ific  volun.t-  o!  Aaste, 
Thf  Kf  A  '>■<^■l^-^'-.     'unments  on  the  use 
of  ttie  tl'.MI-ML  at,  applied  to  the 
evaluation  of  Occidenta,  (  hMinical's 
petitioned  wastes  (Rockbi  x  Kpsidie 
Caustic  Neutralized  Wa'-rnwatHr  dim 
Limestone  Sludge). 

For  the  evaluation  of  c  hi  idental 
Chemical's  petitioned  \^a^U'^  !n^■  V.PA 
used  the  EPACML  to  evaluate  the 
mobilitv  of  the  hazardous  constituents 
dpie<  tt'ii  ni  the  extract  of  samples  of 
(K  (idtT.-a:  1  hp'".-.!  al's  Rockbox  Kt-siriue 
and  tru'  !..:r,-s';:;:t-  Sr.id^e   The  tota; 
oa  A  <;;s  \s  av  .,',,;  /ed  for  the  ( -austii 
Nfirral.zei.;  Uas'HV\a!er    I  \  pu  dii\    'rse 
\-\y A  .ises  Mu'  :!.axin!'..iii  ar'.iKiai  vvaste 
VD.  .;:,''  •  :    >'.'".•.''   1  fin';!i'>!i-spe<:i';i 
l)Al     rtif  IHF'v  art-  i  urrentiv  i.aii  iiia'fi; 
assumiiljii  <»:;    ii.4.;o;tiw  PHk  hss  k^eneratt'S 
wa'^tes  ff-r  ^'i  .>'ar% 

The  !K*.f-  !:''  '.:■>'  waste  Vi'iiiine  i>* 
Rockbox  Kt's, .;;..•  .s  ;..:h    ubn   xanis 
year  assui;;.''^  ,.:i^  vt-ars  id  ^'eneratHii:  .s 
100.  The  DAF  for  :h>-  vvaste  voiunie  <  f 
r-a.is»n   Neutralize'.  V\  a'.tHV\dU"-  ,'. 
14H  JH4  1  ubic  yartis  m'st  ass-.i.rn.r.g  20 
\>'arN   I*  generation  is  ~    Vfw  llM  for  the 
uas!e  vulume  of  Limestone  bluUge  is 
!   '.  1  4  cubic  yards  \  ear  assuming  20 
years  of  generation  is  100. 

The  EPA's  evaluation  of  the  Rockbox 
Residue  using  a  DAF  of  100,  a 
maximum  waste  volume  estimate  of  128 
cubic  yards,  and  the  maximum  repyorted 
TCLP  concentrations  (see  Table  2), 
yielded  compliance  point 
concentrations  (see  "Table  5)  that  are 
below  the  current  health  based  levels. 

The  EPA's  evaluation  of  the 
Limestone  Sludge  usiiu  i  HAF  of  100, 
for  the  Limestone  Sludi^f  i  :;  aximum 
waste  volume  estimate    !  i  1 14  cubic 
yards,  and  the  maxim  .::   r-;  orted  TCLP 
concentrations  (see  TaL  les  <  and  4), 
yielded  compliance  point 
concentrations  (See  "Table  7)  that  are 
below  the  current  health  based  levels. 

The  EPA's  evaluation  of  the  Caustic 
Neutralized  Wastewater  using  a  DAF  of 
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7,  a  maximum  waste  volume  estimate  of 
148,284,  cubic  yards,  and  the  maximum 


reported  TCLP  concentrations  (see  Table 

S).  yielded  compiianre  point 


concentrations  (See  Table  8)  that  are 
below  the  current  health  based  levels. 


J(,Q^_E  6  —EPACML  CalCjlatld  Comp.  ance-Point  Concentrations  Rockbox  Residue 


Cons*"ijen;s 


Acetone  

BromdicWoronethane  .... 

B'^ornotor^  

Bromonetliane  

Chioroditiromo'Tiethane 

ChlOfOforrn  

DicMorof^ethaoe  

Eiihvlt>en2ene 
2.3.7.8-TCDD  Eouivaien- 

Banum  , 

Chromium  

Copper - 

Lead  „ 

Selenium  

Tin  


VanadiutTi 
Zinc 


Comc>liance  point 

concentrations 

(mg/l)« 


0.00106 

0.0002 

0.0002 

0.0005 

0.0002 

0.0002 

0.0011 

0.0004 

0.0000000000531 

0.0066 

0.0013 

0.0025 

0.0005 

0.0011 

0.0010 

0.005 

0.004 


Levels  of  cor>cem 


4.0 

0.0014 
0.01 
0.05 
0.001 
0.01 
0.01 
0.7 

0.0000000006 
2.0 
0.1 
1.3 
0.015 
0.05 
2.1 
0.3 
10.0 


e Using  the  'Maximum  TCLP  leachate  concentratior    basec  on  a  DAF  ; 
'See    DocKet  Reoor  or-  Heatth-Basec  ^eveis  anc  SoiuDiii'ies  usee 
Put>l«C  Docket  (or  looay  s  notice 


iQC  'Of  a  'naxinum  annual  volume  ol  128  OJbtC  yards. 

'^e  t -aiua'iO"  o'  Tei'stnc  Petitions,"  May  1996  located  in  the  RCRA 


Table  7.— EPACML  CalCoijmed  GoMPLiANCE-PoiNT  Concentration  Limestone  Sludge 


Constituents 


Ace'one       

Bror^OtOfTl  

C^iorodiDromonethane     . 

jichiorornethane  

t't^vlbenzene    „. 

1.1  1  TncMoroethane  

Toluene  «. 

Tncnioroduoromethane  ... 

Xylene  

Diethyl  phthalate    

/  3  7  8-TCDD  Equivalent 

Antirnonv    

Arsenic  

Banurn  

Benr-lliurn  _ , 

Chro'^iu'^ 

Cooatt  .^ , 

Copper ~ 

lead  

Nickel , 

Seieniu'^:  , 

S/ivef   _, 

V  anadium  , 

Z-nc  


Compliance  point 

concentrations 

(mg/I)« 


0.0027 

0.0002 

0.0002 

0.0054 

0.0003 

0.0002 

0.02 

0.0002 

0.0011 

0.0001 

0.00000000000183 

0.06 

0.0005 

0.0014 

0.0006 

0.0005 

0.005 

0.0025 

0.0005 

0.0047 

0.001 

0.00025 

0.005 

0.0011 


Levels  o(  cortcem 
(mj)/t)» 


4.0 

0.01 

0.001 

0.01 

0.7 

02 

7.0 
10.0 
20.0 
30.0 

0.0000000006 

0.006 

0.05 

2.0 

0.004 

0.1 

2.1 

1.3 

0.015 

07 

0.05 

0.02 

0.3 
10.0 


'.jsing  the  maxmur^ 
'  5ee  ^aole  6 


P  leachate  concentration   sasea  or  a  DAP  o<  ^00  tor  a  rriaximum  annual  of  1.114  cubic  yards. 


TaBlE  8.— EPACML    CalGU^TED  COMPLiANCE-POiN'  CONCEN'RA-iCNS  C^^S-C   Nt-..'--A. 


Constituents 


Acetone    

Bronotorm 

ChioroOibrornomethane   .. 
2  3,7  8^ TODD  Equivalent 

Arsenic  

Banum  


Conpliance  point 

concentrations 


.%-er 


0.00143 

0.01 

0.001 

0.00000000012 

0.00143 
0.03 


p-.'ets  o(  concern 
imj^  I' 


4.0 

0.01 

0.001 

0.0000000006 

0.05 
2.0 


2S8« 


!>,}.• 


K.--;!stt'r    \ 


»  (    ..J 


Table  8.— EPACML  Calculated  Compliance-Point  Concentrations  Caustic  Neutralized  Wastewater— 

Continued 


Constituonts 


C<ynphafx»  po«rrt 
concentrations 

(mg/1)  "> 


Levels  of  concern 

(mg/I)  II 


LMd 

Si»w«r  

Vanadium 
Zinc 


0.01 
0.01 
0.001 
0.07 


0.015 
002 
0.3 
10.0 


'oUsing  the  maximum  total  concentration,  based  on  a  OAF  of  7  lor  a  maximum  annual  volume  of  148.248  cubic  yards 
"See  TaUee. 


The  maximum  reported  or  calculated 
leachate  concentrations  of  bromoform. 
chlorodibromomethane. 
dichloromethane,  ethylbenzene.  2.3.7.8- 
TCDD  Equivalent,  barium,  chromium, 
and  selenium  in  the  Rockbox  Residue 
yielded  compliance  point 
concentrations  well  below  the  health 
based  levels  used  in  the  delisting 
det;ision-making.  The  EPA  did  not 
evaluate  the  mobility  of  the  remaining 
constituents  (e.g..  acetone, 
bromodichloromethane.  copper,  lead) 
from  Occidental  Chemical's  waste 
because  they  were  not  detected  in  the 
leachate  using  the  appropriate  analytical 
test  methods  (see  Table  2).  The  EPA 
does  not  evaluate  nondetectable 
concentrations  of  a  constituent  of 
concern  in  its  modeling  efforts  if  the 
nondetectable  value  was  obtained  using 
the  appropriate  analytical  method;  the 
EPA  then  assumes  that  the  constituent 
is  not  present  and  therefore  does  not 
present  a  threat  to  human  health  or  the 
environment. 

The  maximum  reported  or  calculated 
leachate  concentrations  of  acetone, 
bromoform.  chlorodibromomethane. 
2.3.7.8-TCDD  Equivalent,  arsenic, 
barium,  lead,  silver,  vanadium,  and  zinc 
m  the  Caustic  Neutralized  Wastewater 
yielded  compliance  point 
concentrations  well  below  the  health 
based  levels  used  in  the  delisting 
decision-making. 

The  maximum  reported  or  calculated 
leachate  concentrations  of  acetone, 
dichloromethane.  ethylbenzene, 
toluene,  xylene.  2,3.7.8-TCDD 
Equivalent,  bariuni.  nickel,  selenium, 
and  zinc  in  the  Limestone  Sludge 
yielded  compliance  point 
concentrations  well  below  the  health 
based  levels  used  in  the  delisting 
decision-making.  The  EPA  did  not 
evaluate  the  mobility  of  the  remaining 
constituents  (  e.g..  bromoform. 
beryllium.  rJiromium.  cobalt,  copper, 
lead)  from  Occidental  Chemical's  waste 
because  they  were  not  detected  in  the 
leachate  u.sing  the  appropriate  analytical 
test  methods  (see  Table  3).  As  explained 
above,  the  EPA  does  not  evaluate 


nondetectable  concentrations  of  a 
constituent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method. 

The  EPA  concluded,  after  reviewing 
Occidental  Chemical's  processes  that  no 
other  hazardous  constituents  of  concern, 
other  than  those  for  which  tested,  are 
likely  to  be  present  or  formed  as 
reaction  products  or  by  products  in 
Occidental  Chemical's  wastes.  In 
addition,  on  the  basis  of  explanations 
and  analytical  data  provided  by 
Occidental  Chemical,  pursuant  to 
S  260.22.  the  EPA  concludes  that  the 
petitioned  wastes  do  not  exhibit  any  of 
the  characteristics  of  ignitability. 
corrosivity.  or  reactivity.  See  S§  261.21. 
261.22.  and  261.23.  respectively. 

During  the  evaluation  of  Occidental 
Chemical's  petition,  the  EPA  also 
considered  the  potential  impact  of  the 
petitioned  wastes  via  non-ground  water 
routes  (  i.e..  air  emission  and  surface 
runoff).  With  regard  to  airborne 
dispersion  in  particular,  the  EPA 
believes  that  exposure  to  airborne 
contaminants  from  Occidental 
Chemical's  petitioned  wastes  is 
unlikely  Therefore,  no  appreciable  air 
releases  are  likely  from  (Occidental's 
wastes  under  any  likely  disposal 
conditions.  The  EPA  evaluated  the 
potential  hazards  resulting  from  the 
unlikely  scenario  of  airborne  exposure 
to  hazardous  constituents  released  from 
Occidental  Chemical's  wastes  in  an 
open  landfill.  The  results  of  this  worst- 
case  analysis  indicated  that  there  is  no 
substantial  present  or  potential  hazard 
to  human  health  and  the  environment 
from  airborne  exposure  to  constituents 
from  Occidental  Chemical's  Rockbox 
Residue.  Caustic  Neutralized 
Wastewater,  or  the  Limestone  Sludge.  A 
description  of  the  EPA's  a.ssessment  of 
the  potential  impact  of  Occidental 
Chemical's  wastes,  regarding  airborne 
dispersion  of  waste  contaminants,  is 
presented  in  the  RCRA  public  docket  for 
today's  proposed  rule. 

The  EPA  also  considered  the  potential 
impact  of  the  petitioned  wastes  via  a 


surface  water  route.  The  EPA  believes 
that  containment  structures  at 
municipal  solid  waste  landfills  can 
effectively  control  surface  water  runoff, 
as  the  Subtitle  D  regulations  (See  56  FR 
50978.  October  9.  1991)  prohibit 
pollutant  discharges  into  surface  waters. 
Furthermore,  the  concentrations  of  any 
hazardous  constituents  dissolved  in  the 
run-off  will  tend  to  be  lower  than  the 
levels  in  the  TCLP  leachate  analyses 
reported  in  today's  notice  due  to  the 
aggressive  acidic  medium  used  for 
extraction  in  the  TCLP  The  EPA 
believes  that,  in  general,  leachate 
derived  from  the  wastes  is  unlikely  to 
directly  enter  a  surface  water  bo<iy 
without  first  traveling  through  the 
saturated  subsurfai  p  where  dilution  and 
attenuation  of  hazardous  constituents 
will  also  occur.  Leachable 
concentrations  provide  a  direct  measure 
of  solubility  of  a  toxic  constituent  in 
water  and  are  indicative  of  the  fraction 
of  the  constituent  that  may  be  mobilized 
in  surface  water  as  well  as  ground 
water. 

Based  on  the  reasons  discussed  above. 
EPA  believes  that  the  contamination  of 
surface  water  through  runoff  from  the 
waste  disposal  area  is  very  unlikely. 
Nevertheless,  the  EPA  evaluated  the 
potential  impacts  on  surface  water  if 
Occidental  Chemical's  waste  were 
released  from  a  municipal  solid  waste 
landfill  through  runoff  and  erosion.  See, 
the  RCRA  public  docket  for  today's 
proposed  rule.  The  estimated  levels  of 
the  hazardous  constituents  of  concern  in 
surface  water  would  be  well  below 
health-based  levels  for  human  health,  as 
well  as  below  the  EPA  chronic  Water 
Quality  Criteria  for  aquatic  organisms 
(USEPA.  OWRS,  1987).  The  EPA. 
therefore,  concluded  that  Occidental 
Chemical's  Rockbox  Residue,  the 
Caustic  Neutralized  Wastewater,  and  the 
Limestone  Sludge  wastes  are  not  a 
present  or  potential  substantial  hazard 
to  human  health  and  the  environment 
via  the  surface  water  exposure  pathway. 
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E  Conclusion 

The  EPA  believes  that  the 
descriptions  of  the  Occidental  Chemical 
hazardous  waste  process  and  analytical 
characterization,  in  conjunction  with 
the  proposed  verification  testing 
requirements  (as  discussed  later  in  this 
notice),  provide  a  reasonable  basis  to 
^rant  Occidental  Chemical's  petition  for 
an  exclusion  of  the  Rockbox  Residue, 
Limestone  Sludge,  and  Caustic 
Neutralized  Wastewater.  The  EPA 
believes  the  data  submitted  in  support 
of  the  petition  show  Occidental 
Chemical's  process  can  render  the 
Rockbox  Residue,  Limestone  Sludge, 
and  Caustic  Neutralized  Wastewater 
non-hazardous.  The  EPA  has  reviewed 
the  sampling  procedures  used  by 
Occidental  Chemical  and  has 
determined  they  satisfy  EPA  criteria  for 
collecting  representative  samples  of  the 
variations  in  constituent  concentrations 
in  the  Rockbox  Residue,  Limestone 
Sludge,  and  Caustic  Neutralized 
Wastewater  The  data  submitted  in 
support  of  the  petition  show  that 
constituents  in  Occidental  Chemical  s 
waste  are  presently  below  health-based 
levels  used  in  the  delisting  decision- 
making The  EPA  believes  that 
Occidental  Chemical  has  successfully 
demonstrated  that  the  Rockbox  Residue, 
Limestone  Sludge,  and  Caustic 
Neutralized  Wastewater  is  non- 
hazardous 

The  EPA's  decision  to  exclude  this 
waste  is  based  on  descriptions  of  the 
incineration  and  the  wastewater 
treatment  activities  associated  with  the 
petitioned  waste  and  characterization  of 
the  Rockbox  Residue,  the  Limestone 
Sludge,  and  the  Caustic  Neutralized 
Wastewater  If  the  proposed  rule  is 
finalized,  the  petitioned  wastes  will  no 
longer  be  subject  to  regulation  under 
parts  262  through  268  and  the 
permitting  standards  of  part  270  The 
EP.^  therefore,  proposes  to  grant  an 
exclusion  to  the  Occidental  Chemical 
Corporation,  located  in  Ingleside.  Texas, 
for  the  Rockbox  Residue,  Limestone 
Sludge,  and  Caustu;  .Neutralized 
Wastewater  described  in  its  petition 

F.  Verification  Testing  Conditions 

(1)  Delisting  Levels:  All  concentrations  for 
the  following  constituents  must  not  exceed 
the  following  levels  (ppm)  Fur  the  Rockbox 
Residue  and  the  Limestone  Sludge, 
constituents  must  be  measured  in  the  waste 
leachate  bv  the  method  specified  in  40  CFR 
§261.24  The  constituents  for  the  Caustic 
Neutralized  Wastewater  must  be  measured  in 
total  constituents. 
(A)  Caustic  Neutralized  Wastewater 

(i)  inorganic  Constituents 

Arsenic— 0  3S;  Barium— 14;  Lead— 0.11; 
Silver— 0  14,  Vanadium— 2.1;  Zinc— 70 

(ii)  Organic  Constituents 


Acetone — 28.  Bromoform — 0  07; 
Chlorodibromomethane— ()  01 ,  2.3,7,8- 
TCDD  Equivalent— 0  CXXXKKXH 

(B)  Rockbox  Residue 

(i)  Inorganic  Cxinstituents 

Barium— 100.  Chromium— 5;  Copper — 130; 

Lead— 1  5;  Selenium— 1.  Tin— 210; 

Vanadium— 30  Zinc— 1000 
Ui)  Organic  Constituents 
.Acetone — 400.  Bromodichloromethane — 

0  14,  Bromoform — 10; 

Chlorodibromethane — 0.1;  Chloroform — 

1,0,  Dichloromethane — 1.0; 

Ethylbenzene^70   2  3,7.8-TCDD 

Equivalent— 0  000000531 

(C)  Limestone  Sludge 

(i)  Inorganic  Constituents 

Antimony — 0  6.  .\rsenic— 5  Barium — ItX); 
Bervllmm — 0  4,  Chromium — 10; 
Cobalt— 210  Copper— 130.  Lead— 1.5; 
Nickel— 70,  Selenium— 1,  Silver— 2.0; 
Vanadium— 30.  Zinc— 1000 

(ii)  Organic  Constituents 

Acetone — 400;  Bromoform — 1, 
Chlorodibromomethane — 0  10: 
Dichloromethane — 1  0,  Ethylbenzene — 
70;  1.1,1— Tnchloroethane— 20 
Toluene— 700, 

Trichlorofluoromethane — 1000, 
Xylene — 2000.  Dieth\  i  phthalate — 3000 
2,3, 7,8— TCDD  Equivalent— 0  0000006 

This  paragraph  provides  the  levels  of 
constituents  for  which  Occidental 
Chemical  must  test  the  leachate  from 
the  Rockbox  Residue,  and  the  Limestone 
Sludge,  and  the  water  in  the  Caustic 
Neutralized  Wastewater,  below  which 
these  wastes  would  be  considered  non- 
hazardous  The  exclusion  is  effective 
when  it  IS  signed,  but  the  disposal  can 
not  be  implemented  until  the 
verification  sampling  is  com.pleted  If 
these  constituent  levels  are  exceeded 
then  that  waste  is  considered  to  be 
hazardous  and  must  be  managed  as 
hazardous  waste  If  the  annua!  testing  of 
the  waste  does  not  meet  the  delisting 
requirements  descnbed  m  Paragraph  1, 
the  facility  must  notify  the  .Agency 
according  to  the  Paragraph  6  The 
exclusion  will  be  suspended  until  a 
decision  is  reached  by  the  .Agency  The 
facility  shall  provide  sampling  results 
which  support  the  rationale  that  the 
delisting  exclusion  should  not  be 
withdrawn.  The  EPA  selected  the  set  of 
inorganic  and  organic  constituents 
specified  after  reviewing  information 
about  the  composition  of  the  waste, 
descriptions  of  Occidental  Chemical's 
treatment  process,  previous  test  data 
provided  for  the  three  waste  and  the 
respective  health-based  levels  used  in 
delisting  decision-making.  The  EPA 
established  the  proposed  delisting  levels 
for  this  paragraph  by  back-calculating 
the  Maximum  Allowable  Leachate 
(MALs)  concentrations  from  the  health- 
based  levels  for  the  con.stituents  of 
concern  using  the  EPACML  chemical- 
specific  DAFs  of  100.  100,  and  7  (See, 
previous  discussions  in  Section  D — 


Agency  Evaluation]  i.e..  MAL  =  HBL  x 
DAF)  These  delisting  levels  correspond 
to  the  allowable  levels  measured  in  the 
TCLP  extract  of  the  waste. 

(2)  Waste  Holding  and  Handling: 
Occidental  Chemical  must  store  in 
acccHtlance  with  its  RCRA  permit,  or 
continue  to  dis(x>se  of  as  hazardous  all 
Rocktxix  Residue  and  the  Limestone  Sludge 
generated  and  continue  to  discharge  the 
Caustic  Neutralized  Wastewater  generated  in 
compliance  with  Occidental  Chemical's 
NPDES  permit  until  the  verification  testing 
described  in  Condition  (3)(A)  and  (B),  as 
appropriate,  is  completed  and  valid  analyses 
demonstrate  that  condition  (3)  is  satisfied  If 
the  levels  of  constituents  measured  in  the 
samples  of  the  Rockbox  Residue,  the 
Limestone  Sludge,  and  the  Caustic 
Neutralized  Wastewater  do  not  exceed  the 
levels  set  forth  in  Condition  (1),  then  the 
waste  is  nonhazardous  and  may  be  managed 
and  disposed  of  in  accordance  with  all 
applicable  solid  waste  regulations 
Occidental  Chemical  must  continue  to  treat 
and  discharge  the  Causbc  Neutralized 
Wastewater  as  provided  by  the  terms  of  its 
NPDES  f)enmit.  If  constituent  levels  in  a 
sample  exceed  any  of  the  delisting  levels  set 
m  Condition  (1),  the  waste  generated  during 
the  time  period  corresponding  to  this  sample 
must  be  managed  and  disposed  of  in 
accordance  with  Subtitle  C  of  RCRA  and 
Occidental  Chemical's  NPDES  permit. 

The  purpose  of  this  paragraph  is  to 
ensure  that  any  Rockbox  Residue  and 
Limestone  Sludge  which  might  contain 
hazardous  levels  of  inorganic  and 
organic  constituents  are  managed  and 
disposed  of  in  accordance  with  Subtitle 
C  of  RCRA.  Holding  the  Rockbox 
Residue  and  Limestone  Sludge  imtil 
characterization  is  complete  will  protect 
against  improper  handling  of  hazardous 
material.  Further,  inasmuch  as 
Occidental  Chemical  has  a  permit  to 
discharge  imder  the  NPDES  program,  it 
must  continue  to  fully  meet  those 
permit  requirements  and  may.  according 
to  this  exception,  only  dispose  of  the 
Caustic  Neutralized  Wastewater  as 
provided  by  that  permit.  If  the  EPA 
determines  that  the  data  collected  under 
this  condition  do  not  support  the  data 
provided  for  the  petition  or  Occidental 
Chemical  is  no  longer  meeting  the  terms 
of  its  NPDES  permit,  the  exclusion  will 
not  cover  the  three  wastes. 

(3)  Verification  Testing  Requirements: 
Sample  collection  and  analyses,  including 
quality  control  procedures,  must  be 
performed  according  to  SW-846 
methodologies.  If  EPA  judges  the 
incineration  process  to  be  effective  under  the 
opierating  conditions  used  during  the  initial 
verification  testing,  Occidental  Chemical  may 
replace  the  testing  required  in  Condition 
(3)(A)  with  the  testing  required  in  Condition 
(3)(B).  Occidental  Chemical  must  continue  to 
test  as  specified  in  Condition  (3)(A)  until  and 
unless  notified  by  EPA  in  writing  that  testing 
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in  Cx>ndition  (3)(A)  amy  be  raplaoad  by 
Conditiun  (3)(B). 

(A)  Initial  Verification  Testing:  (1)  During 
the  flrat  40  operating  days  of  the  Incinerator 
Offgas  Treatment  System  aftfir  the  final 
Rxclnsion  is  granted.  CX:cldental  Chemical 
must  collect  and  analyze  composites  of  the 
Limnstone  Sludge,  and  the  (jiusttc 
Neutralized  Wastewater  Dai  sites 

must  be  composed  of  repres<  ^r<ib 

samples  collected  every  6  houis  liunag  each 
unit  operating  cycle  The  two  wastes  must  be 
analyzed,  prior  to  disposal,  for  all  of  the 
constituents  listed  in  Paragraph  1  Occidental 
Chemical  must  report  the  operational  and 
analytical  test  data,  including  quality  control 
information,  obtained  during  this  initial 
period  no  later  than  90  days  after  the 
gtiiieratiun  of  the  two  wastes 

(ii)  When  the  Kockbox  unit  is 
decommissioned  for  cinariout  after  the  final 
exclusion  is  granted,  Occidental  C^hnmical 
must  collect  and  analyze  composites  of  the 
Rockbox  Residue  The  waste  must  be 
sampled  after  each  decommissioning  Two 
composites  must  be  composed  of 
r^tpresentative  grab  samples  collected  from 
thn  Koc:kbax  unit  The  waste  must  be 
nnnlvzed.  prior  to  disposal,  for  all  of  the 
constituents  listed  in  Paragraph  1   No  later 
than  90  days  after  the  Rockbox  is 
decommissioned  for  cleanout  the  first  two 
times  after  this  exclusion  becomes  final. 
Occidental  Chemical  must  report  the 
operational  and  analytical  test  data, 
including  quality  control  information 

If  the  EPA  detemiines  that  the  data 
from  the  initial  veriflcation  period 
demonstrates  the  treatment  process  is 
effei.tive.  Otxidentai  Chemical  may 
request  that  EPA  allow  it  to  perform 
verihcation  testing  on  a  quarterly  basis 
for  the  Limestone  Sludge  and  the 
Caustic  Neutralized  Wastewater  The 
Rockbox  Residue  will  be  sampled 
during  periodic  maintenance.  If 
approved  in  writing  by  EPA,  then 
Occidental  Chemical  may  begin 
verification  testing  quarterly  of  the 
Limestone  Sludge  and  the  Caustic 
Neutralized  Wastewater. 

The  EPA  believes  that  an  initial 
period  of  40  days  is  sufficient  for  a 
facility  to  collect  sufficient  data  to  verify 
the  data  provided  for  the  Limestone 
Sludge  and  the  Caustic  Neutralized 
Wastewater  in  the  1997  petition  is 
representative  of  the  waste  to  be 
delisted.  If  the  EPA  detemiines  that  the 
data  collected  under  this  condition  do 
not  suppori  the  data  provided  for  the 
petition,  the  exclusion  will  not  cover 
the  generated  wastes.  If  the  EPA 
determines  that  the  data  from  the  initial 
verification  period  reflected  in  (3)(A)(i) 
demonstrates  that  the  treatment  process 
is  effective.  EPA  will  notify  Occidental 
Chemical  in  writing  that  the  testing 
conditions  in  (3)(A)(i)  may  be  replaced 
with  the  testing  conditions  in  (3)(B), 
EPA  also  believes  it  is  sufficient  for 
Occidental  Chemical  to  collect 


verification  data  for  the  Rockbox 
Residue  when  the  Rockbox  unit  is 
decommissioned  for  cleanout. 

(B)  Subsequent  Venfication  Testing: 
Following  written  notification  by  EPA, 
Occidental  Chemical  may  substitute  the 
testing  conditions  in  (3)(B)  for  (3)(A)(i). 
Occidental  Chemical  must  continue  to 
monitor  operating  conditions,  and  analyze 
samples  representative  of  each  ouarter  of 
operation  during  the  fu^t  year  of  waste 
generation.  The  samples  must  represent  the 
waste  generated  over  one  quarter.  [This 
provision  does  not  apply  to  the  Rockbox 
Residue  I 

The  EPA  believes  that  the 
concentrations  of  the  constituents  of 
concern  in  the  Rockbox  Residue,  the 
Limestone  Sludge,  and  the  Caustic 
Neutralized  Wastewater  may  vary 
somewhat  over  time.  As  a  result,  in 
order  to  ensure  that  Occidental 
Chemical's  treatment  process  can 
effectively  handle  any  variation  in 
constituent  concentrations  in  the  three 
wastes,  the  EPA  is  proposing  a 
subsequent  verification  testing 
condition.  The  proposed  subsequent 
testing  would  verify  that  the  incinerator 
offgas  system  is  operated  in  a  manner 
similar  to  its  operation  during  the  initial 
verification  testing  and  that  the  Rockbox 
Residue,  the  Limestone  Sludge,  and  the 
Caustic  Neutralized  Wastewater,  do  not 
exhibit  unacceptable  levels  of  toxic 
constituents.  Therefore,  the  EPA  is 
proposing  to  require  Occidental 
Chemical  to  tmalyze  representative 
samples  of  the  Limestone  Sludge,  and 
the  Caustic  Neutralized  Wastewater  on 
a  quarterly  basis  during  the  first  year  of 
waste  generation  (commencing  on  the 
anniversary  date  of  the  final  exclusion) 
as  described  in  Condition  (3)(B).  The 
Rockbox  Residue  will  be  sampled  when 
the  unit  is  out  of  commission  for  routine 
maintenance. 

(C)  Termination  of  Organic  Testing  for 
lameslone  Sludge  and  Caustic  Neutralized 
Wastewater:  Occidental  Chemical  must 
continue  testing  as  required  under  Condition 
(3)(B)  for  organic  constituents  specified  in 
Condition  (l)(A)(ii)  and  (l)(C)(ii)  until  the 
analyses  submitted  under  Condition  (3)(B) 
show  a  minimum  of  two  consecutive 
quarterly  samples  below  the  delisting  levels 
in  Conditions  (l)(A)(ii)  and  (l)(C)(ii) 
Occidental  Chemical  may  then  request  that 
quarterly  organic  testing  be  terminated.  After 
EPA  notifies  Occidental  Chemical  in  writing 
it  may  terminate  quarterly  organic  testing. 
Following  termination  of  the  quarterly 
testing.  Occidental  Chemical  must  continue 
to  test  a  representative  compiosite  sample  for 
all  constituents  listed  in  Condition  (1)  on  an 
annual  basis  (no  later  than  twelve  months 
after  final  exclusion).  If  the  waste  exceeds  the 
delisting  levels  then  the  waste  will  not  be 
delisted. 

The  EPA  is  proposing  to  terminate  the 
subsequent  testing  conditions  for 


organics  as  allowed  in  Condition 
(l)(A)ii  and  (l)(C)(ii)  after  Occidental 
Chemical  has  demonstrated  the 
delisting  levels  for  the  waste  are 
consistently  met.  If  the  annual  testing  of 
the  wastes  does  not  meet  the  delisting 
requirements  described  in  Paragraph  1, 
the  facility  must  notify  the  Agency 
according  to  the  requirements  in 
Paragraph  6  The  exclusion  will  be 
suspended  until  a  decision  is  reached 
by  the  Agency.  The  facility  shall 
provide  sampling  results  which  support 
the  rationale  that  the  delisting  exclusion 
should  not  be  withdrawn.  In  order  to 
confirm  that  the  characteristics  of  the 
wastes  do  not  change  significantly  over 
time.  Occidental  Chemical  must 
continue  to  analyze  a  representative 
sample  of  the  wastes  for  organic 
constituents  on  an  annual  basis  (no  later 
than  twelve  months  after  the  final 
exclusion).  If  Occidental  Chemical 
changes  operating  conditions  as 
described  in  Condition  (4).  then 
Occidental  Chemical  must  reinstate  all 
testing  in  Condition  (3)(A).  pending  a 
new  demonstration  under  this  condition 
for  termination.  Occidental  Chemical 
must  continue  Organic  Testing  of  the 
Rockbox  Residue  for  that  waste  to  be 
excluded. 

(4)  Changes  in  Operating  Conditions:  If 
Occidental  Chemical  significantly  changes 
the  process  described  in  its  petition  or 
implements  any  processes  which  generate{s) 
the  waste(s)  and  which  may  or  could  affect 
the  composition  or  typ>e  waste(s)  generated  as 
established  under  Condition  (t)  (by 
illustration,  but  not  limitation,  change  in 
equipment  or  operating  conditions  of  the 
treatment  process),  or  its  NPDES  permit  is 
changed,  revoked  or  not  reissued,  or  if  it 
intends  to  manage  the  Caustic  Neutralized 
Wastewater  other  than  by  discharge  under  its 
NPDES  permit.  Occidental  Chemical  must 
notify  the  EPA  in  writing  and  may  no  longer 
handle  the  wastes  generated  from  the  new 
process,  or  no  longer  discharge  as 
nonhazardous  until  the  wastes  meet  the 
delisting  levels  set  in  Condition  (1)  and  it  has 
received  written  approval  to  do  so  from  EPA. 

Condition  (4)  would  allow  Occidental 
Chemical  the  flexibility  of  modifying  its 
processes  (e.g.,  changes  in  equipment  or 
change  in  operating  conditions)  to 
improve  its  treatment  process.  However. 
Occidental  Chemical  must  demonstrate 
that  the  change  would  not  affect  the 
composition  or  type  of  waste  and 
request  approval  from  the  EPA.  Wastes 
generated  during  the  new  process 
demonstration  must  be  managed  as  a 
hazardous  waste  until  written  approval 
has  been  obtained  and  Condition  (1)  is 
satisfied.  If  Occidental  Chemical 
changes  operating  conditions  as 
described  in  Condition  (5).  then 
Occidental  Chemical  must  reinstate  all 
testing  in  Condition  (3)  pending  a  new 
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demonstration  under  this  condition  for 
termination 

(5)  Data  Submittals:  The  data  obtained 
through  Condition  3  must  be  submitted  to 
Mr.  William  Gallagher,  Chief.  Region  6 
Delisting  Program  EP.-\.  144.5  Ross  .^ venue 
Dallas.  Texas'75202-2733.  Mail  Code  (6PD- 
O)  within  the  time  period  specified.  Records 
of  operating  conditions  and  analytical  data 
from  Qmdition  (1 )  must  be  compiled, 
summarized  and  maintained  on  site  for  a 
minimum  of  five  years  These  records  and 
data  must  be  furnished  upon  request  b\  EP.^ 
or  the  State  nf  Texas,  and  made  available  for 
inspection   Failure  to  submit  the  required 
data  within  the  specified  time  period  or 
maintain  the  required  records  on  site  for  the 
specified  time  will  be  considered  by  EP.^.  at 
its  discretion,  sufficient  basis  to  revoke  the 
exclusion  to  the  extent  directed  by  EP,^   All 
data  must  be  accompanied  bv  a  signed  copy 
of  the  following  certification  statement  to 
attest  to  the  truth  and  accuracy  of  the  data 
submitted 

Under  ciyil  and  criminal  penalty  of  law  for 
the  making  or  submission  of  false  or 
fraudulent  statements  or  reprt^sentations 
(pursuant  to  the  applicable  provisions  of  the 
Federal  Code,  which  include,  but  may  not  be 
limited  to.  18  U  S  C  1001  and  42  US.C 
6928).  I  certify  that  the  information  contained 
in  or  accompanying  this  document  is  true, 
accurate  and  complete. 

As  to  the  (those)  identified  section(s)  of 
this  document  for  which  I  cannot  personally 
verify  its  (theirl  truth  and  accuracy,  1  certify 
as  the  company  official  having  superyisor\ 
responsibility  for  the  persons  who.  acting 
under  my  direct  instructions,  made  the 
verification  that  this  information  is  true. 
accurate  and  complete. 

In  the  event  that  any  of  this  information  is 
determined  by  EPA  in  its  sole  discretion  to 
be  false,  inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  comp>any.  I 
recognize  and  agree  that  this  exclusion  of 
waste  will  be  void  as  if  it  never  had  effect 
or  to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  companys  RCRA  and 
CERCLA  obligations  premised  upxjn  the 
company's  reliance  on  the  void  exclusion. 

To  provide  appropriate 
documentation  that  Occidental 
Chemicals  facility  is  properly  treating 
the  waste,  all  analytical  data  obtained 
through  Condition  (3).  including  quality 
control  information,  must  be  compiled, 
summarized,  and  maintained  on  site  for 
a  minimum  of  five  years  Condition  (5) 
requires  that  these  data  be  furnished 
upon  request  and  made  available  for 
inspection  by  any  employee  or 
representative  of  EPA  or  the  State  of 
Texas, 

If  made  final,  the  proposed  exclusion 
will  apply  only  to  128  cubic  yards  of 
Rockbox  Residue.  1.114  cubic  yards  of 
Limestone  Sludge,  and  148. 2B4  cubic 
yards  of  Caustic  Neutralized  Wastewater 
generated  annually  at  the  wastewater 
system  at  the  Ocxidental  Chemical 
facility  after  successful  venfication 


testing.  Except  as  described  m 
Condition  (4).  the  facility  wouic!  be 
required  to  submit  a  new  petition  if  the 
treatment  process  specified  for  the 
Incinerator  Offgas  Treatment  System  is 
significantly  altered.  Occidental 
Chemical  would  be  required  to  file  a 
new  delisting  petition  for  an\  new 
manufacturing  or  production 
process(es).  or  significant  changes  from 
the  current  processles]  described  in  its 
petition  which  generates  the  three 
wastes  or  which  may  or  could  affect  the 
composition  or  type  of  waste  generated. 
Additionally  if  there  is  anv  change  to 
Occidental  Chemical's  N'PDES  permit  or 
if  it  wishes  to  manage  the  Caustic 
Neutralized  Wastewater  other  than  by 
discharge  under  its  NPDE.S  permit, 
except  as  provided  in  Condition  |4), 
Occidental  would  also  be  required  to 
file  a  new  delisting  petition  The  facility 
must  manage  any  of  the  waste  in  excess 
of  128  cubic  yards  of  Rockbox  Residue, 
1,114  cubic  yards  of  Limestone  Sludge, 
and  148.284  cubic  yards  of  Caustic 
Neutralized  Wastewater  generated  from 
a  changed  process  as  hazardous  until  a 
new  exclusion  is  granted 

Although  management  of  the  wastes 
covered  by  this  petition  would  not  be 
subject  to  Subtitle  C  lurisdiction  upon 
final  promulgation  of  an  e.xclusion,  the 
generator  of  a  dehsted  waste  must  either 
treat,  store,  or  dispose  of  the  waste  in  an 
on-site  facility,  or  ensure  that  the  waste 
is  delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 

(6)  Reopener. 

(a)  If  Occidental  Chemical  discovers  that  a 
condition  at  the  facility  or  an  assumption 
related  to  the  disposal  of  the  excluded  waste 
that  was  modeled  or  predicted  in  the  petition 
does  not  occur  as  modeled  or  predicted,  then 
Occidental  Chemical  must  report  any 
information  relevant  to  that  condition,  in 
writing,  to  the  Regional  Administrator  or  his 
delegate  within  10  days  of  discovering  that 
condition. 

(b)  Upon  receiving  information  described 
in  paragraph  (a)  regardless  of  its  source,  the 
Regional  Administrator  or  his  delegate  will 
determine  whether  the  ref>orted  condition 
requires  further  action  Further  action  may 
include  repealing  the  exclusion,  modifying 
the  exclusion,  or  other  appropriate  respionse 
necessary  to  protect  human  health  and  the 
environment 

The  purpose  of  paragraph  6  is  to 
require  Occidental  Chemical  to  disclose 
new  or  different  information  related  to 
a  condition  at  the  facility  or  disposal  of 
the  waste  if  it  had  or  has  bearing  on  the 
delisting.  This  will  allow  EPA  to 
reevaluate  the  exclusion  if  new  or 
additional  information  is  provided  to 
the  Agency  by  Occidental  Chemical 


which  indicates  that  information  on 
which  EPA's  decision  was  based  was 
incorrect  or  circumstances  have 
changed  such  that  information  is  no 
longer  correct  or  would  cause  EPA  to 
deny  the  petition  if  then  presented. 
Further,  although  this  provision 
expressly  requires  Occidental  Chemical 
to  report  differing  site  conditions  or 
assumptions  used  in  the  petition  within 
10  days  of  discovery,  if  EPA  discovers 
such  information  itself  or  from  a  third 
party,  it  can  act  on  it  as  appropriate.  The 
language  being  proposed  is  similar  to 
those  provisions  found  in  RCRA 
regulations  governing  no-migration 
petitions  located  at  §  268.6. 

EPA  has  recognized  that  current 
delisting  regulations  contain  no  express 
procedure  for  reopening  a  decision  if 
additional  information  is  received  and 
although  it  beheves  that  it  has  the 
authonty  under  RCRA  and  the 
Administrative  Procedures  Act,  5  U.S.C. 
551  (1978).  et  seq.  (APA).  to  talte  this 
action,  EPA  believes  that  a  clear 
statement  of  its  authority  in  the  context 
of  deUstings  is  merited  in  light  of 
Agency  experience.  (See.  e.g..  Reynolds 
Metals  Company  at  62  PR  37694  and  62 
FR  63458  where  the  delisted  waste  did 
not  leach  in  the  actual  disposal  site  as 
it  had  been  modeled  thus  leading  the 
Agency  to  repeal  the  delisting.)  Until 
such  time  as  EPA  codifies  an  express 
reopener  provision  in  the  exclusion 
regulations,  EPA  will  include  language 
similar  to  that  expressed  above  in 
delistings.  EPA  is  considering  the 
inclusion  of  a  more  specific  regulatory 
process  ooth  defining  when  a  delisting 
should  be  reopened  and  the  result  of 
reopening  a  granted  exclusion  and  is 
soliciting  comments  on  this  process. 
Since  each  delisting  is  waste-specific 
and  facility-specific  or  process- sped  fie, 
EPA  is  currently  reluctant  to  adopt  a 
rule  which  might  inadvertently,  for 
example,  cause  an  immediate  repeal 
where  specific  circumstances  would  not 
merit  so  precipitous  a  result.  In  the 
meantime,  in  the  event  that  an 
immediate  threat  to  himian  health  or  the 
environment  presents  itself,  EPA  will 
continue  to  rely  on  its  authority  under 
the  APA  to  make  a  good  cause  finding 
to  justify  an  emergency  rulemaking 
suspending  notice  and  comment.  APA 
section  553(b). 

(7)  Notification  Requirements:  Occidental 
Chemical  must  provide  a  one-time  written 
notification  to  any  State  Regulatory  Agency 
to  which  or  through  which  the  delisted  waste 
described  above  will  be  transported  for 
disposal  at  least  60  days  prior  to  the 
commencement  of  such  activities.  Failure  to 
provide  such  a  notification  will  result  in  a 
violation  of  the  delisting  petition  and  a 
possible  revocation  of  the  decision. 
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EPA  intends  that  this  rule,  should 
become  effective  immediately  upon 
final  publication.  The  Hazardous  and 
Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  finalized, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
publication  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010. 
EPA  believes  that  this  exclusion  should 
be  effective  immediately  upon  final 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  final  publication, 
under  the  Administrative  Procedure 
Act.  5  use  553(d). 

\    Rpgulatory  Impact 

Under  Executive  Order  (EO)  12866. 
EPA  must  conduct  an  "assessment  of 
the  potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  The 
proposal  to  grant  an  exclusion  is  not 
significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  manage  its  waste  as 
nonhazardous.  There  is  no  additional 
impact  therefore,  due  to  today's 
proposed  rule,  Therefore,  this  proposal 
would  not  be  a  significant  regulation 
and  no  cost/benefit  assessment  is 
required.  The  Office  of  Management  and 
Budget  (OMB)  has  also  exempted  this 
rule  from  the  requirement  for  OMB 
review  under  Section  (6)  of  Executive 
Order  12866. 

VI.  Children  s  H,  thh  Protection 

Under  EO  13045,  tor  all  significant 
regulatory  actions  as  defined  by  EO 
12866.  EPA  must  provide  an  evaluation 
of  the  environmental  health  or  safety 
effect  of  a  proposed  rule  on  children 
and  an  explanation  of  why  the  proposed 
rule  is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  EPA.  This 
proposal  is  not  a  significant  regulatory 
action  and  is  exempt  from  EO  13045. 


VH.  Regulatory  Fiuxibilitv  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  however  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  small  entities. 

This  rule  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations. 
Accordingly.  I  hereby  certify  that  this 
proposed  regulation,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  therefore,  does 
not  require  a  regulatory  flexibility 
analysis 

VIII.  Pap'TW  ._!(  t>   KediKtioii  Alt 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511.  44  U.S.C.  3501  et  seq] 
and  have  been  assigned  OMB  Control 
Number  20S0-0053 


IX.  I 


(led   M.Huidtf^  Kt'tiinu    \(  t 


Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA). 
Public  Law  104—4.  which  was  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  written  statement  for  rules 
with  Federal  mandates  that  may  result 
in  estimated  costs  to  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  UMRA.  EPA 
must  identify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
EPA  must  select  that  alternative,  unless 
the  Administrator  explains  in  the  final 
rule  why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 


government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  The  IMK.X  t^cnprally 
defines  a  Federal  m.i;  v.  i'h  to-  n-Kulatory 
purposes  as  one  tha;  . :;,;i  ist-s  ,•.;, 
enforceable  duty  upon  St  itc   in  .i    or 
tribal  governments  or  the  private  .s«ctor. 
The  EPA  finds  that  today's  proposed 
delisting  decision  is  deregulatory  in 
nature  and  does  not  impose  any 
enforceable  duty  upon  State,  local,  or 
tribal  governments  or  the  private  sector. 
In  addition,  the  proposed  delisting  does 
not  establish  an\  regulaton, 
requirements  for  sma!!  vsovijriunent.s  and 
so  does  not  requ.rv-  .i  sniii ;  t^cv/rriment 
agency  plan  under  I  MK.\  sei  tiun  20  < 

X.  Intergovernmental  Partnership 

Under  EO  12875,  LPA  n.a'.  nci 
promulgate  any  regulation  whu  1. 
creates  an  unfunded  mandate  up  r 
state,  local  or  tribal  govemmerf   LPA 
finds  that  today's  proposed  deUsting 
decision  is  deregulatory  in  nature  and 
does  not  imp)ose  any  enforceable  duty 
upon  state,  local  or  tribal  governments 
(See  Section  IX  (UMRA)  above)  and 
accordingly,  this  action  is  exempt  from 
the  requirements  of  EO  1 2ft?'^ 

I  ist  of  Subjects  in  40  CFR  Part  261 

hiivironmental  protection.  Hazardous 
A  aste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA  4  2  U.S.C. 
6921(f). 

Dated:  April  T    '  >uh 
Robert  HannoMchlager. 
Acting  Director,  Multimedia  Planning  and 
Permitting  Division. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATJON  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  aultiunty  citation  ior  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921. 
6922,  and  6938. 

2.  In  Tables  1  and  2  of  .Xppundix  IX 
of  part  261  it  is  proposed  to  add  the 
following  waste  stream  in  alphabetical 
order  bv  facilitv  to  read  as  follows: 

.\ppendix  I\  to  Pari  261 — Wastes 
Kxiiiided  I  ruler  i:)!:}  260.20  and  260.22 
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Table  i  .  Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Aoaress 


Waste  bescnptKxi 


Ocodentai  Cne'^ica 


Ingtesioe 


Limestone  siuOge  a:  a  -■m-^o-^  ge'-'e'ston  of  1,114  cubic  yards  per  calendar  year) 
Rocktxix  Residue  la*  a  'maximum  generation  o(  128  cubic  yards  per  calerxlar  year)  and 
Caustic  Neutralizec  Aas'ewater,  (at  a  maximum  generation  of  148.282  cutMC  yards  per 
caienaar  year,  generaiec  dv  Occidental  Chemical  using  the  wastewater  treatment  proc- 
ess to  treat  the  RocKtx)x  ^esioue  the  Limestone  Skxlge,  and  the  Caustic  Neutralized 
Wastewater  iBPA  Haza^oo j?  Was'e  No.  Fa25.  F001.  F003,  and  F005)  generated  at 
Occidental  Cher-iicai, 

Occidental  Chemical  must  impie"-e"'  a  testing  program  that  meets  the  following  condi- 
tions for  the  exclusion  to  t>e  vane 

(1)  Delisting  Levels  Al'  concent-atio'is  lor  tie  'oiiowng  constituents  must  not  exceed  tt>e 
levels  (ppni  Por  ;ne  Rockckjx  Residue  and  the  LimMtone  Sludge,  constituents  must  be 
measured  m  the  waste  leachate  by  the  mettiod  specified  in  40  CFR  Part  261.24.  The 
constituents  tor  the  Caustic  Neut'ai'zec  vvas'e*a"e'  must  tie  measured  in  total  constitu- 
ents, 

(A)  Caustic  Neutralized  Wastewater 

(i)  Inorganic  Constituents  Arsenc-C  35  Barijm-14:  Lead-0  11;  Silvef:0.14;  Vana(liurn-2.1; 
Zinc- 70 

(ii)  Organic  Constituents  Acetone  26  BromofomvO.07;  Chtoroditxomomethane-O.OI ; 
2.3,7,8-TCDD  Equivaient-0. 00000004 

(B,i  Rocktx)x  Residue. 

(i)  inorganic  Constituents  Banun-200;  ChromiunvIO;  Copper-130;  Lead-1.5:  Seleniunvl; 
Tin-210,  Vanadiurn-3Q:  Zinc- 1 000. 

(it)  Organic  Constituents  Acetone-400;  Bfomodichkxomethane-0.14;  Bromofomvl.O; 
Chiorodibronethane-C  '  Chloroform- 1.0;  Dichioromethane-1 .0;  Ethylben2eoe-70; 
2,3.7. 8-TCDD  Equivalent-C  000000531. 

(C)  Limestone  Sludge 

(1)  Inorganic  Constituents  Antimony -0  6.  Arsenic-S;  Barium-200;  Beryllium-0.4;  Chromium- 
10;  Cobalt-210  CopDer-i30  ^eao-'  5  Ncke'  70;  Selenium-1;  Sitver-2.0;  Vanadium-30; 
Zinc- 1000 

(il)  Organic  Constituents  Acetone-400;  Bromoform-I.  Chlorodibromofnettwne-O.l; 
Dichoror^ethane-i  0,  Ethyit>enzene-70;  1 , 1 , 1 -Tnchloroethaf>e-20;  Tofuef>e-700; 
Trichlorofluoromethane- '  000;  Xylene-2000,  Diethyl  phtr»alate-3000;  2,3,7.8-TCDD 
Eauivalent-0, 0000006 

(2!  Waste  MokJing  ana  Handling:  Occidentai  Chemcal  must  store  in  accordance  with  its 
RCRA  permit,  or  continue  tc  dispose  c  as  hazardous  waste  all  Rockbox  Residue,  and 
the  Limestone  Sludge  generated  anc  contmoe  to  discharge  tt>e  Caustic  Neutralized 
Wastewater  generated  m  comphancp  w'-  C>cc»oe'":a  Chemicars  NPDES  permit  until 
the  venfication  testing  describee  ir  C-onanior^  }  a  a-tc  (3KB).  as  appropriate,  is  com- 
pleted and  valid  analyses  de-^onstrate  tha'  conoitic-  i  is  satisfied.  M  the  levels  of  con- 
stituents neasurec  in  the  samples  o'  f^e  Rockpoj  Residue,  the  Umestorw  Sludge,  and 
the  Caustic  Neutralized  Wastewater  dc  not  exceec  the  levels  set  forth  m  Condition  (1), 
then  the  waste  is  nonhazardous  anc  may  be  managed  and  disposed  of  m  accordarKe 
with  all  applicable  soiid  was'e  regulations.  Occidentai  Chemical  must  continue  to  treat 


and  discharge  the  Caustic   Neutralized"  Wastewa'e' 
NPDES  permit    H  constituent  leveis  i^  a  sa"iDie  excef! 
generated  dunng  the  tirne  penoc  corresponoiic  ":  '- 
disposed  ot  m  accordance  wc"  SuOtJtie  C  c^'  "^'^^  a^ 
permit 
(3)   Venfication   Testing  Reoui^e'^ents    Sa^'ipie  coiiectio 
control  procedures    '^ust  oe  penormec  according  "c 
judges  the  mcmeratior  process  ;c  De  elective  j'^oe'  •'ip  oc>e'a'i"c 
ing  the  initial  venfcation  testing    Occioenta    C'"e~i>ca    "lai   'epia^e 


ivided  by  the  terms  of  its 
3f  the  delisting  leveis  waste 
Die  must  be  managed  and 
■idental  Chemical's  NPDES 


a"'C  a-~.a'.se',' 


■^^jding  quality 
■■•  •gies.  If  EPA 
-1  ^ns  used  dur- 
estiTg  required 


in  condition  !3)(A;  with  the  testing  reojired  in  Condition  (3){B).  Occidentai  Chemical 
must  continue  to  test  as  speatiec  •'"  Condition  (3)(A)  until  and  unless  notified  by  EPA  in 
writing  that  testing  in  Condition  (3)(A)  may  be  replaced  l>y  Condition  (3)(B). 
(A)  Initial  Venfication  Testing  (i)  Dunng  the  ti'-st  40  ooe^»i'>G  days  of  the  Inanerator 
Ottgas  Treatment  System  after  the  final  exojsior  i?  a^a'-ec  .vx;idental  Chemical  must 
collect  anc  analyze  composies  ot  the  Limestone  Suoge  a">:  ^e  '^austic  Neutralized 
Wastewater  Daily  corhposnes  "^ust  be  conposec  o'  'eprese-  :a:  .e  yab  samples  cd- 
lected  every  6  hours  Ounng  each  unit  operating  cyde.  The  two  wastes  must  be  arw- 
lyzeo,  poor  to  disposal,  tc  aH  o'  'he  constituents  listed  in  Paragraph  1.  Ocoderrtal 
Chemical  rnust  'epor  the  operational  and  analytical  test  data,  including  quality  control 
information,  ootamec  dunng  this  initiai  period  no  later  90  days  after  the  generation  of 
the  two  wastes 
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I  ABLt  1 .  Wastes  Excluded  From  Non-Specific  Sources — Continued 


Faality 


Address 


Waste  descripton 


(H)  Wben  the  Rocktwx  unit  is  decommtsstooed  tor  deanout  after  the  final  exclusion  is 
granted.  Occidental  Chemical  must  coJiect  and  analyze  composites  of  the  Rocktiox  Res- 
idue Two  composites  must  be  composed  ol  repfesentative  grab  samples  cxsiiected  from 
the  Rockbox  unit  The  waste  must  be  analyzed  prior  to  disposal  for  all  of  the  constitu 
ents  listed  m  Paragraph  l.  No  Mar  than  90  cays  after  -he  Roc*tx>«  is  decommissioneo 
lor  deanout  the  first  two  timas  allar  this  exclusion  becomes  f'nai  Occioentai  Chemicai 
must  report  the  operatKXial  and  analytical  test  data,  induding  quality  control  ir^iorr^ation 

(B)  Subsequent  Verification  Testing  Fdlowtng  wriflen  notificat>on  oy  EPA,  lOccidentai 
Chemical  may  substitute  the  testing  conditions  m  (3)(B)  for  i3)(A)(i)  Occidental  Che'^i. 
cal  must  continue  to  monitor  ooeratmg  conditions,  analyze  sai^ples  representative  of 
each  quarter  ol  operation  dunng  the  first  year  of  waste  generation  The  sarnpies  ^ust 
represent  the  waste  generated  over  one  quarter  (This  provision  does  not  apply  to  the 
Rockbox  Restdue ) 

(C)  Termination  ol  Organic  Testing  for  ttie  Ljmestone  Siuoge  ana  ;he  Caustic  Meutrahied 
Wastewater  Occidental  Chemical  must  continue  testir^g  as  reau''ec;  jnaer  Condition 
(3)(B)  for  organic  constituents  specified  In  CorxJition  (l)(A)(n)  anc:  iIkCkmi  until  'he 
analyses  submitted  under  Condition  (3)(B)  show  a  "iimmum  of  two  consecutive  quar- 
terly samples  betow  the  delisting  levels  m  Cofxlition  (i)(A)(ii)  and  (i){C)(iii,  Occidental 
Chemical  may  then  request  that  quarterly  organic  testing  be  terTimated  After  EPA  noti 
lies  Ocadental  Chemical  in  writing  it  may  terminate  Quarterly  organic  testing  Following 
termination  ol  the  quarterty  testing.  Occidental  Cher'ica!  -^ust  continue  'o  test  a  reo 
resentative  composite  sarnple  kx  all  constituents  listed  m  Condition  1 1 1  on  an  annual 
basis  (r>o  later  than  Nwelve  months  after  tf^  fir^l  exdusion) 

(4)  Changes  m  Operating  Conditions:  It  Occidental  Chemical  significantly  changes  the 
process  which  geoerate(s)  the  waste(s)  and  which  may  or  couia  affect  the  composition 
or  type  waste(s)  generated  as  established  under  Condition  (i)  (tDy  illustration,  put  not 
limitation,  charige  in  equpment  or  operating  conditions  ot  the  treatment  orocess)  or  rts 
NPDES  permit  is  changed,  revoked  or  not  reissued  or  if  it  intends  to  manage  the  Caus 
tic  Neutralized  Wastewater  other  than  by  discharge  una*"  rs  NPDES  oermn,  Occiden-ai 
Chemical  must  notify  the  EPA  m  writing  anc  ^a.  k  onger  handle  the  wastes  gen 
erated  from  the  new  process  or  no  kxiger  discharges  as  nonhazaroous  until  the  wastes 
meet  the  delisting  levels  set  m  Condition  (1 1  and  i*  has  -eceivea  wrirten  approval  to  do 
so  from  EPA. 

(5)  Data  Submttals  The  data  oWameo  'hrough  Conditior^  .3  -jst  oe  sutDmitted  to  Mr  Wii^ 
ham  Gallagher.  Chief.  Region  6  Delisting  Program  ^  s  f  pa  i445  Ross  Avenue,  Dal- 
las. Texas  75202-2733.  Mail  Code  ,6PD-0:  wthm  •►^e  'ime  penoc  speatied  Records 
of  operating  conditions  and  analytical  data  from  Condition  i'  must  pe  compiled,  sum 
manzed.  and  nr^aintamed  on  site  lor  a  minimum  of  trve  years  '^hese  records  and  data 
must  be  furnished  upon  request  by  EPA  or  the  State  of  ^exas.  and  made  availat)le  tor 
inspection  Failure  to  sutxnit  the  required  data  within  'he  specified  time  penod  or  mam 
tain  the  required  records  on  srte  tor  the  soeatied  time  penod  or  maintain  the  required 
records  on  site  tor  the  specified  time  wiii  t>e  considered  py  EPA,  at  its  disaetion  sutfi 
aent  basis  to  revoke  the  exdusion  to  '.r\e  exten;  directed  oy  EPA  All  data  must  be  ac 
companied  by  a  signed  copy  of  tt>e  foltowmq  ceritica'io'^  statement  to  attest  to  the  truth 
and  accuracy  of  tfte  data  submitted 

Under  avil  and  cnminai  penalty  of  law  tor  the  making  o'  supmission  o'  'aise  or  fraudulent 
statements  or  representations  (pursuant  to  the  appncaoie  provisions  ol  the  Federal 
Code,  which  include,  but  may  not  be  Bmited  to  t8  USC  §  ^Xi'  and  42  USC  §6928  i 
certify  tfiat  the  intormation  contained  'o  v  accompanying  -his  aocument  -s  true  accura'e 
arxJ  complete 

As  to  tfie  (those)  identified  section:  sj  o'  this  documen*  lor  wri,ch  <.  cannot  personalty  venty 
Its  (their)  truth  ar>d  accuracy.  I  certify  as  'he  comoa'^y  ot^iciai  navmg  supervisor,'  'espon 
sitnlity  lor  the  persons  wfio.  admg  under  my  oirect    ns'-uctions    maae  the  ventication 
ttuit  this  inlormation  is  true,  accurate  and  complete 

In  the  event  that  any  of  this  inlormation  is  determined  Dy  EPA  m  its  sde  discretion  to  pe 
false,  inaccurate  or  incomplete,  and  upon  conveyance  ol  this  fact  to  the  company.  I  rec- 
ognize and  agree  that  this  exclusion  ot  waste  will  be  void  as  i1  it  never  had  effect  or  to 
the  extent  directed  by  EPA  and  that  the  company  will  be  liable  for  any  actions  taken  m 
contravention  ol  the  company's  RCRA  and  CERCLA  ooiigations  premised  upon  the 
company's  reliarx»  on  the  void  exclusion 

(6)  Reopener 

(a)  II  Occidental  Chemical  discovers  't^a'  a  conditior  a'  ■'^e  'aciiity  or  an  assumption  rent- 
ed to  the  disposal  ol  the  exduoed  waste  'hat  was  "■  xieied  or  predicted  in  the  petition 
does  not  occur  as  modeled  or  predicted,  'hen  Ocoaen'ai  Chemical  must  repor  any  m 
lormation  relevant  to  that  condition,  m  wntmg,  to  'he  Director  of  the  Multimedia  Planning 
and  Permitting  Division  or  his  delegate  withm  '0  days  of  discovering  tha'  condition 

(b)Upon  receiving  inlormation  descnljed  m  paragraph  (a)  from  any  source,  the  Director  or 
his  delegate  will  determine  whether  the  reported  condition  requires  further  actw  "fur- 
ther action  may  include  revoking  the  exclusion  modifying  the  exclusion,  or  other  appro- 
priate response  necessary  to  protect  human  '-ea"^  and  the  environment. 
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Table  i  .  Wastes  Excluded  From  Non-Specific  Sources — Continued 


Fadlity 


Address 


Waste  oescnption 


(7j  Notification  Reauirenents  Occidental  Chemical  must  provide  a  of>e-time  written  rxjtifV- 
cation  to  any  State  Regulatory  Agency  tc  which  or  through  which  the  debited  waste  de- 
scnt)eo  above  will  be  transportec  for  disposa>  at  leas'  60  days  prKX  to  the  commerKe- 
ment  of  such  activities  Failure  tc  provioe  such  a  notification  will  result  in  a  violation  of 
the  delisting  petition  and  a  possible  'evocation  o'  the  oecision. 


Table  2  Wastes  Excluded  From  Specific  Sources 


Fadlity 


Address 


Waste  description 


Occidental  Chemical  lr>glesioe.  Texas 


Limestone  siuoge.  lat  a  maximum  gene  ation  of  1,114  cube  yards  per  calendar  year) 
Rockbox  Residue  lat  a  maximum  generation  of  128  cubic  yards  per  calendar  year)  and 
Caustic  Neutralized  Wastewater  (at  a  maximum  generation  of  148,282  cubic  yards  per 
calendar  year)  generated  Dy  Ocooenta^  Chemca:  using  the  wastewate*  ••'=-a:  -enl  proc- 
ess to  treat  the  Rockbox  Residue  the  Limestone  Siuoge.  arxJ  ttie  Caustic  Nejtralized 
Wastewater  (EPA  Hazardous  Waste  No  KCiQ  K02C  Occidental  Chemical  must  imple- 
ment a  testing  program  that  meets  conditions  tounc  r  "^abie  '  Was'es  Exduded  From 
Non- Specific  Sources  tor  the  petition  tc  be  vane 


(FR  Doc.  98-12427  Filed  5-&-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  61 

[IB  Docket  No.  98-60;  FCC  98-78) 

Policies  and  Rules  for  Alternative 
Incentive  Based  Regulation  of  Comsat 
Corporation 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Notice  of  proposed  inlemaking 

SUIKIMARY:  The  Commission  has  issued  a 
notice  of  proposed  rulemaking  to 
consider  replacing  traditional  rate  of 
return  regulation  with  an  altemalive 
incentive  based  regulation  plan  for 
Comsat  Corporation  {"Comsat")  with 
respect  to  Comsat's  provision  of 
INTELSAT  switched  voice,  private  line 
and  occasional-use  video  ser\'ices  to 
those  markets  where  the  Commission 
finds  it  dominant  The  Commission 
believes  that  its  current  rate  of  return 
regulation  that  would  he  apphcable  to 
Com.sat's  dominant  markets  may  no 
longer  be  an  efficient  or  effective  means 
of  regulating  Comsat's  rates  and  ma\'  not 
create  adequate  efficiency  incentives  for 
Comsat  Therefore,  the  Commission 
invites  interested  parties  to  file 
comments  in  response  to  the 
Commission  s  tentati\e  conclusions  set 
forth  in  the  notice  of  proposed 


iTjlemaking  regarding  alternative 
incentive  based  regulation  for  Comsat's 
dominant  markets. 
DATES:  Interested  parties  ma)  file 
comments  by  May  26,  1998  and  reply 
comments  by  iune  5.  1998 
ADDRESSES:  Office  of  the  Secretary. 
Federal  Communications  Commission. 
1919  .M  Street.  NW  .  Washington,  D.C. 
20554 

FOR  RJRTHER  INFORMATION  CONTACT: 
Daniel  Connors,  international  Bureau, 
Satellite  Policv  Branch.  (202)  418-0'55: 
or  Kathleen  Campbell.  International 
Bureau.  Satellite  Policv  Branch  1202) 
418-0753. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  IB  Docket  No. 
98—60  that  is  contained  in  the 
Commission's  Order  and  Notice  of 
Proposed  Rulemaking.  FCC  98-78, 
adopted  April  24.  1998,  and  released 
April  28.  1998.  The  complete  text  of  the 
Order  and  Notice  of  Proposed 
Rulemaking  is  available  for  inspection 
and  copying  dunng  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239).  1919  M  Street,  NW 
Washington.  D.C.  and  fTom  the 
(Commission's  world-wide-web  page  on 
the  Internet  (http://www.fcc.gov).  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Ser\-ice. 
(202)  857-3800,  2100  M  Street.  NW., 
Suite  140.  Washington,  DC.  20037. 
Because  this  Notice  of  Proposed 
Rulemaking  contains  information 


collections  that  affect  less  than  10 
persons  and,  therefore,  is  not  subject  to 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  As  required  by 
section  603  of  the  Regulatory  Flexibility 
Act.  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility 
Certification  certifying  that  the 
proposed  rule  will  not  impact  small 
entities. 

1.  The  Initial  Regulatory  Flexibility 
Certification  necessary  to  comply  with 
the  Regulatory  Flexibility  Act.  5  U.S.C 
§  601  et  seq.,  is  set  forth  below. 

2.  The  Paperwork  Reduction  Act  does 
not  apply  to  the  rules  adopted  herein 
because  such  rules  apply  to  less  than  10 
persons. 

Initial  Regulatory  Flexibility 
Certification 

3.  The  Regulatory  Flexibility  Act 
f  "RFA")  requires  that  an  initial 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment 
niiemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities."  U.S.C. 

§  605(b).  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  Id.  §601(6). 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act,  Id.  §  601(3).  A  small 
business  concern  is  one  which:  (a)  is 
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independently  owned  and  operated;  (b) 
is  not  dominant  in  its  field  of  operation; 
and  (c)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  See  15  U.S.C. 
S632. 

4.  The  Order  and  Notice  of  Proposed 
Rulemaking  is  an  order  reclassifying 
Comsat  as  a  non-dominant  common 
carrier  in  certain  INTELSAT  markets. 
The  Order  and  Notice  of  Proposed 
Rulemaking  contains  a  notice  of 
proposed  rulemaking  {"Notice") 
proposing  rules  that  will  apply  to 
Comsat.  The  Notice  indicates  that  the 
Commission  will  consider  replacing  the 
current  rate  of  return  regulations 
applicable  to  Comsafs  INTELSAT 
switched  voice,  private  line  and 
occasional-use  video  services  in  the 
markets,  where  Comsat  continues  to  be 
subject  to  dominant  common  carrier 
regulation,  with  an  alternative  form  of 
incentive  based  regulation  similar  to  a 
price  cap.  The  Notice  tentatively 
concludes:  (a)  that  any  alternative 
incentive  based  regulation  plan  that  the 
Commission  adopts  for  Comsat  with 


respect  to  its  services  in  dominant 
markets  remain  in  e^ect  for  an 
indefinite  period  of  time,  rather  than 
expiring  after  three  years;  and  (b)  that 
any  alternative  incentive  based 
regulation  plan  that  the  Commission 
adopts  for  Comsat  with  respect  to  its 
services  in  dominant  markets  allow  all 
users  of  Comsat's  service  in  dominant 
markets  to  beneHt  from  a  competitive  or 
"transaction"  rate  rather  than  the  non- 
discounted  tariffed  rate  that  would 
result  from  Comsat's  uniform  pricing 
commitment.  The  Notice  invites  Comsat 
and  other  interested  parties  to  comment 
on  these  tentative  conclusions.  If 
commenters  believe  that  the  proposed 
rules  discussed  in  the  in  Notice  require 
additional  RFA  analysis,  they  should 
include  a  discussion  of  this  in  their 
comments. 

5.  The  Commission  has  not  developed 
a  definition  of  small  entities  applicable 
to  satellite  service  licensees.  Therefore, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  SBA  rules 
applicable  to  Communications  Services 
"Not  Elsewhere  Classified."  This 


definition  provides  that  a  small  entity  is 
one  with  $11  million  or  less  in  annual 
receipts.  13  CFR  §  121.201.  The 
proposed  rules  will  apply  only  to 
Comsat's  INTELSAT  services  in  markets 
where  the  Commission  finds  Comsat 
dominant.  Comsat's  1996  INTELSAT 
revenues  were  in  excess  of  $11  million. 
Thus,  Comsat  does  not  qualify  as  a 
small  entity  under  the  SBAs  definition. 
We  therefore  certify  that  the  proposed 
rules  in  this  Notice  will  not  apply  to  any 
small  entities. 

6.  The  Commission's  Office  of  Public 
Affairs,  Reference  Operations  Division, 
will  send  a  copy  of  this  Notice, 
including  this  certification,  to  the  Chipf 
Counsel  for  Advocacy  of  the  SB.^ 

List  of  SubjetlA  in  47  CFR  61 

Satellites. 
Federal  Communications  Commission. 

^Idgalie  Roman  Salas, 

(FR  Doc  98-12406  Filed  5-«-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  aocuments  other  than  rules  or 
proDosed  rules  that  are  aoplicabte  to  the 
puDlic   Mottoes  of  hearings  and  investigations 
comTiirtee  rneetings,  agency  deasions  and 
rulings,  delegations  ot  authonty   filing  o( 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  ol  aocuments  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-031-1) 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  .Animal  and  Plant  Health 
Inspection  Service,  USD.^i 
ACTION:  Extension  of  approval  of  an 
information  collection,  comment 
request 

SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  .'Vet  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Services  intention  to 
request  an  extension  of  approval  of  an 
mformalion  collection  in  support  of 
regulations  to  protect  endangered 
spe(~ies  of  terrestrial  plants 
DATES:  Comments  on  this  notice  must  be 
received  by  luly  10,  1998  to  be  assured 
of  consideration 

ADDRESSES:  .Send  comments  regarding 
the  accuracv  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technologvj,  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No 
98-031-1,  Regulatory  .A.nalvsis  and 
[development,  PFD,  ,^PHIS,'suite  3C03. 
4-fn)  River  Road  Unit  118,  Riverdale 
•MI)  J0r3~-1238,  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  No  98—031- 
1.  Comments  received  may  be  inspected 
at  USDA.  room  1141.  South  Building. 
14th  Street  and  Independence  .^venue 
SW..  Washington.  DC.  between  8  a.m 
and  4:30  p.m.,  Mondav  through  Fridav, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room, 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  importation 
or  exportation  of  endangered  species  of 


terrestrial  plants  contact  Mr.  Michael 
Lidskv,  CITES  Program  Coordinator. 
Operational  Support.  PPQ,  APHIS.  4700 
River  Road  Unit  146,  Riverdale.  MD 
20737-1236  (3011  "34-5762.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Groves.  .\PHIS'  Information 
Collection  Coc-dmator,  at  (301)  734- 
5086 
SUPPLEMENTARY  INFORMATION: 

Title  Endangered  Species  Regulation 
and  Forfeiture  Procedures 

OMB  Number.  0579-0076. 

Expiration  Date  of  Approval:  August 
31. 1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract  Under  the  Endangered 
Species  .^ct  of  1973.  as  am.ended  (16 
U  S.C  1531  et  seq  I,  the  Ignited  States 
Department  of  Agriculture  (USDA)  is 
responsible  for  protecting  endangered 
species  of  terrestrial  plants  by  reguiatinj^ 
the  individuals  or  entities  who  are 
engaged  in  the  business  of  importing 
exporting,  or  reexportmg  these  plants 

To  carry  out  this  mission,  the  .'Animal 
and  Plant  Health  Inspection  Service 
:,.'\PHIS),  USD.A.  administers  regulations 
at  "  CFR  part  355  In  accordance  with 
these  regulations,  any  individual, 
nursery,  or  other  entity  wishing  to 
engage  in  the  business  of  importing. 
exporting,  or  reexportmg  terrestrial 
plants  listed  in  the  Convention  on 
International  Trade  in  Endangered 
Species  of  wild  fauna  and  flora  (CITES) 
regulations  at  50  CFR  17.12  or  23.23 
must  obtain  a  general  permit  (PPQ  Form 
622).  This  includes  importers,  exporters, 
or  reexporters  who  sell,  barter,  collect, 
or  otherwise  exchange  or  acquire 
terrestrial  plants  as  a  livelihood  or 
enterpnse  engaged  in  for  gain  or  profit. 
This  does  not  include  persons  engaged 
m  business  merelv  as  carriers  or 
customhouse  brokers. 

To  obtain  a  general  permit,  these 
individuals  or  entities  must  complete  an 
application  (PPQ  621)  and  submit  it  to 
.■\PHIS  for  approval.  When  a  permit  has 
been  issued,  the  plants  covered  by  the 
permit  may  be  imported  into  the  United 
States  provided  they  are  accompanied 
by  documentation  required  by  the 
regulations  and  provided  all  other 
conditions  of  the  regulations  are  met. 

Effectively  regulating  entities  who  are 
engaged  in  the  business  of  importing, 
exporting,  or  reexporting  endangered 
species  requires  the  use  of  this 


application  process,  as  well  as  the  use 
of  other  information  collection 
activities,  such  as  notifying  APHIS  of 
the  arrival  or  impending  exportation  of 
endangered  sp>ecies,  marking  containers 
used  for  the  importation  and 
exportation  of  plants,  and  creating  and 
maintaining  records  of  Importation, 
exportation,  and  reexportation. 

The  information  provided  by  these 
information  gathering  activities  is 
critical  to  our  ability  to  carry  out  the 
responsibilities  assigned  to  us  by  The 
Endangered  Species  Act.  These 
responsibilities  include  the  careful 
monitoring  of  importation,  exportation, 
and  reexportation  activities  involving 
endangered  species  of  plants,  as  well  as 
investigating  possible  violations  of  the 
Endangered  Species  Act. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  this 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  &x>m  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  {>erformance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.1977  hours  per  response. 

Respondents:  U.S.  importers  and 
exporters  of  endangered  species. 

Estimated  annual  number  of 
respondents:  1,400. 

Estimated  annual  number  of 
responses  per  respondent:  11.51. 

Estimated  annual  number  of 
responses:  16.115. 
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Estimated  total  annual  burden  on 
respondents:  3,186  hours  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMfi  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dtine  in  Washington.  DC.  this  5th  day  of 
May  199« 

ChariM  P.  Schwalb«. 
Acting  Admimstrator.  Animal  and  Plant 
Health  Inspection  Service 
|FR  Doc.  96-12397  Filed  S-«-98:  8  45  ami 
an.ijf4Q  cooc  Mie-«4-r 


OEPAH IMENT  OF  AGRICULTURE 

ComnfXKllty  Credit  Corporation 

Notice  of  Request  fof  Extefision  and 
Revision  of  a  Currently  Approved 
infornnatton  Collection 

AQENCv:  Commodity  Credit  Corporation. 

USDA 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  for  and  revision  to  a 
currently  approved  information 
collection  in  support  of  the  CCC 
Supplier  Credit  Guarantee  Program 
(SCGP).  a  variant  of  the  Export  Credit 
Guarantee  Program  {GSM-102).  based 
on  reestimates. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  10,  1998  to  be  assured 
of  consideration. 

AO04T1ONAL  INFORMATION  OR  COMMENTS: 
Contact  L  T  McElvain.  Director. 
Commodity  Credit  Corporation 
Operations  Division,  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture.  AgBox  1035.  Washington. 
DC  20250-1035,  telephone  (202)  720- 
6211. 

SUPPLEMENTARY  INFORMATION: 

Title:  CCC/Supplier  Credit  Guarantee 
Program  (SCGP). 

OS4B  Number:  0551-0037. 

Expiration  Date  of  Approval: 
September  30.  1998. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  primary  objective  of  the 
SCGP  is  to  expand  U.S.  agricultural 
exports  by  making  available  export 
credit  guarantees  to  encourage  U.S. 
private  sector  financing  of  foreign 
purchases  of  U.S.  agricultural 


commodities  on  credit  terms. 
Furthermore,  the  SCGP  is  designed  to 
assist  exporters  of  U.S.  agricultural 
commodities  who  wish  to  provide 
relatively  short  term  (up  to  180  days) 
credits  to  their  importers  evidenced  by 
promissory  notes  executed  by  such 
importers.  The  CCC  currently  offers  the 
SCGP  for  exports  to  at  least  8  countries 
and  6  country  regions,  with  more  than 
1.000  exporters  currently  eligible  to 
participate.  Under  7  CFR  Part  1493. 
exporters  are  required  to  submit  the 
following:  (1)  Information  about  the 
exporter  for  program  participation,  (2) 
export  sales  information  in  connection 
with  applying  for  a  payment  guarantee. 
(3)  information  regarding  the  actual 
export  of  the  commodity,  (evidence  of 
export  report),  (4)  notice  of  default  and 
claims  for  loss,  and  (5)  other  documents, 
if  applicable,  including  notice 
assignment  of  the  right  to  receive 
proceeds  under  the  export  credit 
guarantee.  In  addition,  each  exporter 
and  exporter's  assignee  (U.S.  financial 
institution)  must  maintain  records  on  ail 
information  submitted  to  CCC  and  in 
connection  with  sales  made  under  the 
SCGP.  The  information  collected  is  used 
by  CCC  to  manage,  plan,  evaluate  and 
account  for  Government  resources.  The 
reports  and  records  are  required  to 
ensure  the  proper  and  judicious  use  of 
public  funds. 

Estimate  of  Burden:  The  public 
reporting  burden  for  these  collections  is 
estimated  to  average  3.37  hours  per 
response. 

Respondents:  U.S.  Exporters  of  U.S. 
agricultural  commodities,  U.S.  banks  or 
other  financial  institutions,  producer 
associations,  U.S.  export  trade 
associations,  and  U.S.  Government 
agencies. 

Estimated  Number  of  Respondents:  50 
annum. 

Estimated  Number  of  Responses  per 
Respondent:  25  p)er  annum. 

Estimated  Total  Annual  Burden  of 
Respondents:  674  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Valerie  Countiss, 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-6713. 

Requests  for  comments:  Send 
comments  regarding  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  eiihance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  L.T. 
McElvain,  Director.  Commodity  Credit 
Corporation  Operations  Division, 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture.  AgBox  1035, 
Washington.  DC  20250-1035 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

'"  ,;r..i  ,it  Washington,  DC  April  30,  1998. 
1  un  llataraiya. 

Administrator.  Foreign  Agricultural  Service 
and  Vice  President.  Commodity  Credit 
Corporation. 

(FR  Doc  98-12414  Filed  5-8-98;  8.45  am) 

BIILMQ  COOC  S410-06-M 


COMMODITY  CREDIT  CORPORATION 
Sunshine  Act  Meeting 

"iME  AND  DATE:  2:00p.m..  May  11.  1998. 
PLACE:  Room  104-A.  famie  Whitten 
Building.  U.S.  Department  of 
Ajjriculture.  Washington.  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  considered: 

1.  Approval  of  ti^it;  Minutes  of  the 
Sf>ecial  Open  Meeting  of  November  3, 
1997 

2.  Memorandum  re:  Update  of 
Commodity  Credit  Corporation  (CCC)- 
Owned  Inventory. 

3.  Memorandum  re;  Commodity 
Credit  Corporation's  (CCC's)  Financial 
Condition  Report. 

4.  Resolution  re:  Termination  of 
Obsolete  CCC  Board  Dockets. 

5.  Docket  CZ-157,  Revision  6,  re: 
Policy  and  Procedure  Governing  the 
Submission  of  Dockets  to  the  Board  of 
Directors,  CCC,  and  the  Handling  of 
Dockets  Considered  by  the  Board. 

6.  Docket  A-POL-98-007,  re: 
Commodity  Credit  Corporation  Claims 
Policy. 

7.  Settlement  Actions  Report. 

8.  Docket  P-COM-98-004.  re: 
Delegation  of  Responsibility  for 
Commodity  Credit  Corporation's 
Domestic  Commodity  Programs. 

9.  Docket  P-COM-98-005.  re: 
Delegation  of  Responsibility  for  the 
Commodity  Credit  Corporation's  Export 
Credit  Guarantee  Programs.  Export 
Credit  Sales  Programs.  Export  Bonus 
Programs  and  Other  Similar  Programs 
Commodity  Credit  Corporation. 

10.  Docket  P-COM-006,  re  PoUcies 
Regarding  the  Management  of 
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Commodity  Credit  Corporation 
Commodities.  Materials  and  Delegation 
of  Responsibilitv 

n.  Docket  ECZ-244,  Revision  2.  re 
Commodity  Credit  Corporation  Policies 
With  Respect  to  Debarment  and 
Suspension  of  Individuals  and  Firms 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Juanita  B.  Daniels.  Acting  Secretary. 
Commodity  Credit  Corporation,  Stop 
0571.  U.S.  Department  of  Agnculture. 
1400  Independence  Avenue  S\V. 
Washinglon.  DC   20250-0571. 

Dated   Mav  4.  1998 
Juanita  B.  Daniels. 

Acting  StKretary.  Commodity  Credit 

Corporation 

|FR  Doc.  9&-12462  Filed  5-6-98;  4:36  pml 

BIUJNO  COOE  M1(M)»-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service  in  Florida 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Florida 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in  Florida, 
US.  Department  of  Agnculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  m  Section  IV  of  the 
FOTG  of  the  NRCS  in  Florida  for  review 
and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 

Florida  to  issue  the  following  revised 
i,onser\'ation  practice  standards  for 
Florida:  .^grochemical  Mixing  Station. 
Portable.  (Code  703):  Bedding  (Code 
310).  Cross  Wind  Stripcropping.  (Code 
589B).  Row  .Arrangement,  (Code  6481  in 
Sef;tion  IV  of  the  FOTG 
DATES:  Comments  will  be  received  until 
June  10,  1998 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  T,  Niles  Glasgow. 
State  Consei^ationist,  Natural  Resources 
Conservation  Service  (NRCS),  P  O  Box 
141310,  Gainesville.  Florida  32614- 
\5\0.  Copies  of  the  practice  standards 
will  be  made  available  upon  written 
request 

SUPPLEMENTARY  INFORMATION:  Section 
<43  of  the  Federal  .Agriculture 
Improvement  and  Reform  .Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Florida  will  .'■eceive  comments 


relative  to  the  proposed  changes 
Following  that  period  a  detennination 
will  be  made  by  the  NRCS  m  Florida 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made. 

Dated  .April  23    1996, 
T.  Niles  Glasgow, 

State  Conservationist.  Natural  Resources 
Cnnspr\-ation  Service  Gainesville,  Florida. 
!FK  Dw    9B-12093  Filed  5-8-98;  8:45  am) 
BILLING  COOE  MIO-lft-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Proposed  Collection;  Comment 
Request 

TITLE:  Sun  ey  of  International  Air 
Travelers  (In-Flight  Survey). 
summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  b\  the  Paperwork  Rediiction 
Act  of  1995,  Public  Law  104-13  (44 
use  3506(c)(2)(A)) 
DATES:  Written  comments  must  be 
submitted  on  or  t)efore  July  10,  1998. 
ADDRESSES:  Direct  all  written  comment 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer  Depa.iinent  of 
Commerce.  Room  5327,  l4Lh  & 
Constitution  .Avenue.  NW.  Washington, 

rx:  20230, 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Ron  Erdmann,  ITA's 
Tourism  Industries,  Room  1860,  1401 
Constitution  Ave.  .NW,  Washington.  DC 
20230;  phone:  (202)  482-^554.  and  fax: 
(202) 482-2887 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  International  Trade 
Administration.  Tourism  Industries* 
"Survey  of  International  Air  Travelers" 
is  the  only  source  for  e.stimating 
international  travel  and  passenger  fare 
exports  and  imports  for  this  country. 
This  program  also  supports  the  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis  mandate  to  collect 
and  report  this  type  of  information 
which  is  used  to  calculate  Gross 
Domestic  Products  for  the  United  States. 
In  addition,  this  project  serves  as  the 
core  data  source  for  Tourism  Industries. 
Numerous  reports  and  analyses  are 


developed  to  assist  businesses  in 
increasing  US  exports  in  international 
travel  An  economic  impact  of 
international  travel  on  state  economies, 
visitation  estimates,  traveler  profiles, 
presentations  and  reports  are  generated 
by  Tourism  Industries  to  help  the 
federal  government  agencies  and  the 
travel  industry  better  understand  the 
international  market.  It  is  also  a  service 
that  the  U.S.  Department  of  Commerce 
provides  to  travel  industr>'  businesses 
seeking  to  increase  international  travel 
and  passenger  fare  exports  for  the 
country.  It  provides  the  only 
comparable  estimates  of  nonresident 
visitation  to  the  states  and  cities  within 
the  US.,  as  well  as  U.S.  resident  travel 
abroad.  Traveler  characteristics  data  are 
also  collected  to  help  travel  related 
businesses  better  understand  the 
international  travelers  to  and  from  the 
U.S.  so  they  can  develop  targeted 
marketing  and  other  planning  related 
materials. 

n.  Method  of  Data  Cx)llection 

The  Loliection  is  on  U.S.  and  foreign 
flag  airlines  who  voluntarily  agree  to 
allow  us  to  survey  their  departing  flights 
from  the  U.S.  Additional  survey  are  also 
collected  at  U.S.  depwrture  airports  and 
selected  U.S.  sites  as  cooperation  is 
obtained  from  the  travel  industry. 

in.  Data 

OMB  Number:  0625-0227. 

Form  Number:  Not  applicable. 

Type  of  Review:  Extension-regular 
submission. 

Affected  Public:  International 
travelers  departing  the  United  States  18 
years  or  older  which  includes  U.S.  and 
non-U. S.  residents. 

Estimated  Number  of  Respondents: 
165.600. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  24,840  hours. 

Estimated  Total  Annual  Cost:  This  is 
a  $2.2  million  research  program.  The 
government  only  funds  $800,000  of  this 
program.  The  remaining  funds  are 
obtained  from  inkind  contributions  of 
the  airlines,  airports  and  other  travel 
industry  partners  as  well  as  the  sale  of 
this  data  to  the  public.  Respondents  will 
not  need  to  purchase  equipment  or 
materials  to  respond  to  this  collection. 

IV.  Requested  (or  Commt'nts 

Comments  are  mvited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
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(including  hours  and  Lust)  ul  thu 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quaUty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  ot  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Deted:  May  5.  1998 
Linda  Englemerar, 

Department  Forms  Oeamnce  Officer.  Office 
of  Management  and  Organization 
(FR  Doc   9R-12417  Filed  S-«-9a;  8:45  ami 

WLUNO  COOC  M10-OA-M 


DEPARTMENT  OF  COMMFRCE 
International  Tradt»  A  immistratlon 

Proposed  Collection;  Comment 

Request 

title:  Export  Trading  Companies 
Contact  Facilitation  Service. 
summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506  (c)  (2)  (A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  10.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Lmda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327,  14th  and 
Constitution  Avenue,  NW.  Washington. 
DC  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  COffTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Mary  Michael.  Ofiice  of 
Export  Trading  Company  Affairs, 
Service  Industries  and  Finance,  Room 
1800,  14th  and  Constitution  Avenue. 
NW.  Washington,  DC  20230;  phone: 
(202)  482-5131.  and  fax:  (202)  482- 
1790. 
SUPPLEMENTTARY  INFORMATION: 

I.  Abstract 

The  Contact  Facilitation  Service  (CFS) 
is  designed  to  put  producers  together 


wun  uxpuriers.  Many  u.a.  iirms  nave 
never  exported  because  of  a  fear  of  the 
risks  involved  in  exporting  and  a  lack  of 
knowledge  of  the  international 
marketplace.  New-to-export  firms  need 
the  assistance  of  firms  offering  export 
trade  services.  One  of  the  purposes  of 
the  Export  Trading  Company  (ETC)  Act 
of  1982  is  to  increase  United  States 
exports  of  goods  and  services  by 
encouraging  more  efficient  provision  of 
export  trade  services  to  U.S.  producers 
and  suppliers.  Section  104  of  the  Act 
directs  Commerce  to  provide  a  service 
to  facilitate  contact  between  producers 
of  exportable  goods  and  services  and 
firms  offering  export  trade  services. 

The  International  Trade 
Administration  (ITA)  maintains  a 
database  for  U.S.  manufacturers,  export 
trading  and  management  companies, 
wholesalers/distributors,  and 
international  service  firms.  The  CFS  is 
designed  to  help  promote  exports  and 
enable  U.S.  producers  to  locate  ETCs 
and  export  services  providers. 
Companies  registered  in  the  database 
are  also  listed  in  annual  editions  of  The 
Export  Yellow  Pages  which  are 
distributed  throughout  the  United  States 
and  worldwide.  Without  the 
information  collected  by  the  form,  the 
CFS  and  The  Export  Yellow  Pages 
would  be  unreliable  and  ineffective, 
because  users  of  this  kind  of 
information  need  the  current 
information  about  the  listed  companies. 

n.  Method  of  Collection 

Form  rTA-4094P  is  sent  by  request  to 
U.S.  firms. 

ni.  Data 

0MB  Number:  0625-0120. 

Form  Number  ITA-4094P. 

Type  of  Review:  Revision-Regular 
Submission. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions  and 
Stale,  local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
9.500. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,750. 

Estimated  Total  Annual  Costs: 
$198,184  ($112,684  government  and 
$85,500  respondents). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated   Mav  5   1998. 
Linda  Kn^elmeier. 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization 
(FR  Doc.  98-12418  Filed  S-&-98:  8  45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Proposed  Collection;  Comment 
Reqiiest 

TITLE:  .Application  for  an  Export  Trade 
Certificate  of  Review. 
SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Uw  104-13  (44 
U.S.C.  3506  (c)  (2)  (A)). 
DATES:  Written  comments  must  be 
siihniitter!  on  or  before  July  10.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327.  14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230.  Phone  number:  (202)  482- 
3272. 

TOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  add  It  ion  di  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Mary  Michael.  Office  of 
Export  Trading  Company  Affairs. 
Service  Industries  and  Finance,  Room 
1800.  14th  and  Constitution  Ave,  NW. 
Washington,  DC  20230;  phone:  (202) 
482-5131.  and  fax:  (202)  482-1790. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Title  III  of  the  Export  Trading 
Company  Act  of  1982  (Pub.  L.  97-290. 
96  Stat.  1233-1247),  requires  the 
Department  of  Commerce  to  establish  a 
program  to  evaluate  applications  for 
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Export  Trade  Certificates  of  Review,  and 
%vith  the  concurrence  of  the  Department 
of  Justice,  issue  such  certificates  where 
the  requirements  of  the.'\ct  are  satisfied 
The  Act  requires  that  Commerce,  with 
Justice  concurrence,  issue  regulations 
governing  the  evaluation  and  issuance 
of  certificates  before  Commerce  can 
accept  applications  for  certification.  The 
collection  of  information  is  necessary 
for  the  antitrust  analysis  v^'hich  is  a 
prerequisite  to  issuance  of  a  certificate. 
Without  the  information  there  would  be 
no  basis  upon  which  a  certificate  could 
be  issued. 

In  the  Department  of  Commerce,  this 
economic  and  legal  analysis  will  be 
performed  by  the  Office  of  Export 
Trading  Company  Affairs  and  the  Office 
of  the  Genera!  Counsel.  The  Department 
of  Justice  analysis  wiil  be  conducted  by 
the  Antitrust  Division.  The  purpose  of 
such  analysis  is  to  make  a  determination 
as  to  whether  or  not  to  approve  an 
application  and  issue  an  Export  Trade 
Certificate  of  Review   If  this  information 
is  not  collected,  the  antitrust  analysis 
cannot  be  performed  and  without  that 
analysis  no  certificate  can  be  issued   A 
certificate  provides  its  holder  and 
members  named  in  the  certificate  (aj 
immunity  from  government  actions 
under  state  and  Federal  antitrust  laws 
for  the  export  conduct  specified  in  the 
certificate;  (b)  some  protection  from 
frivolous  private  suits  by  limiting  their 
liability  in  private  actions  to  actual 
damages  when  the  challenged  activities 
are  covered  bv  an  Export  Certificate  of 
Review.  Title  HI  was  enacted  to  reduce 
uncertaintv  regarding  application  of 
U.S.  antitrust  laws  to  export  activities — 
especially  those  involving  actions  by 
domestic  competitors 

U.  Method  of  Collection 

Form  ITA-4093P  is  sent  by  request  to 
U.S.  films. 

Ill  Data 

OMB  Number:  0625-0125. 

Form  Sumber:  ITA-4093P. 

Type  of  Review  Revision-Regular 
Submission. 

Affected  Public  Business  or  other  for- 
profit;  not-for-profit  institutions  and 
State.  local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Time  Per  Response:  32 
hours. 

Estimated  Total  Annual  Burden 
Hours:  960. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $144,400  (S260.000  government  and 
S134.400  respondents). 


IV.  Request  for  Comments 

Comments  are  inMted  on.  (a)  Whether 
the  proposed  collection  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utilitv:  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  5,  1998. 
Linda  Engelmeier, 

Departmentai  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

IFR  Dcx  98-12419  Filed  S-8-98:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Thane-Coat,  Inc,  Jerry  Vernon  Ford 
and  Preston  John  Engebretson 

Ln  the  Matters  of  Thane-Coat,  Inc..  12725 
Royal  Drive,  Stafford,  Texas  77477,  Jerry 
Vernon  Ford,  President.  Thane-Coat,  Inc., 
12725  Royal  Drive.  Stafford.  Texas  77477. 
and  with  an  address  at,  7707  Augustine 
Drive.  Houston,  Texas  77036,  and  Preston 
John  Engebretson.  Vice-President,  Thane- 
Coat,  Inc.,  12725  Royal  Drive,  Stafford.  Texas 
77477.  and  with  an  address  at  8903 
Bonhomme  Road.  Houston,  Texas  77074, 
Respondents. 

Decision  and  Order  on  Renew  al  of 
Temporary  Denial  Order 

On  October  31,  1997.  Acting  .Assistant 
Secretary  for  Export  Enforcement  Frank 
W  Deliberti  issued  a  Decision  and 
Order  on  Renewal  of  Tempjorary  Denial 
Order  (hereinafter  "Order"  or  "TDO"). 
renewing  for  180  days  a  May  5.  1997 
Order  naming  Thane-Coat.  Inc.;  Jerry 
Vernon  Ford,  president  Thane-Coat, 
Inc.:  Preston  lohn  Engebretson.  vice- 
president,  Thane-Coat,  Inc.,  Export 
Materials.  Inc.;  and  Thane-Coat, 
International,  Ltd.  (Thane-Coat,  Inc., 
Ford,  and  Engebretson  hereinafter 
referred  to  collectively  as  the 
■Respondents  "  and  Export,  Materials, 
Inc.  and  Thane-Coat.  International.  Ltd.. 
the  "affihated  companies"),  as  persons 


temporarily  denied  all  U.S.  export 
privileges  62  FR  60063-60065 
(November  6,  1997).  The  Order  will 
expire  on  April  29.  1998. 

On  April  17,  1998,  pursuant  to 
Section  766.24  of  the  Export 
Administration  Regulations  (15  C.F.R. 
Parts  730-774  (1997))  (hereinafter  the 
"Regulations"),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.A.  app.  §§  2401- 
2420  (1991  &  Supp.  1998))  (hereinafter 
the  "Act"),'  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (hereinafter 
"BXA"),  requested  that  the  Assistant 
Secretary  for  Export  Enforcement  renew 
the  Order  against  Thane-Coat,  Inc.,  Jerry 
Vernon  Ford,  and  Preston  John 
Engebretson  for  180  days,  pursuant  to 
terms  agreed  to  by  and  between  the 
parties. 

In  its  request,  BXA  stated  that,  as  a 
result  of  an  ongoing  investigation,  it  had 
reason  to  believe  that,  during  the  period 
from  approximately  June  1994  through 
approximately  July  1996,  Thane-Coat, 
Inc.,  through  Ford  and  Engebretson,  and 
using  its  affiliated  companies,  Thane- 
Coat,  International,  Ltd.  and  Export 
Materials,  Inc.,  made  approximately  100 
shipments  of  U.S. -origin  pipe  coating 
materials,  machines,  and  parts  to  the 
Dong  Ah  Consortium  in  Benghazi, 
Libya.  These  items  were  for  use  in 
coating  the  internal  surface  of 
prestressed  concrete  cylinder  pipe  for 
the  Government  of  Libya's  Great  Man- 
Made  River  Project.^  Moreover.  BXA's 
investigation  gave  it  reason  to  believe 
that  the  Respondents  and  the  affiliated 
companies  employed  a  scheme  to  export 
U.S. -origin  products  from  the  United 
States,  through  the  United  Kingdom,  to 
Libya,  a  country  subject  to  a 
comprehensive  economic  sanctions 
program,  without  the  authorizations 
required  under  US,  law,  including  the 
Regulations.  The  approximate  value  of 
the  100  shipments  at  issue  was  $35 
million.  In  addition,  the  Respondents 
and  the  affiliated  companies  undertook 
several  significant  and  affirmative 


'  The  Act  expired  on  August  20.  1994.  Executive 
Ortier  12924  (3  CF.R..  1994  Comp.  917  (1995)). 
extended  bv  Presidential  Notices  of  August  15. 199S 
(3  C.F.R.,  1995  Comp.  501  (1996)).  August  14,  1996 
(3  C.F.R..  1996  Comp.  298  (1997)),  and  August  13, 
1997  (62  FR  43629,  August  15,  1997).  continued  the 
Regulations  in  eSective  under  the  International 
Emergency  Economic  Powers  Act  (currently 
codified  at  50  U.S.CA.  §§  1701-1706  (1991  ft  Supp. 
1998)). 

'  BXA  understands  that  the  ultimate  goel  of  this 
projea  is  to  bring  fresh  water  from  wells  drillad  in 
southeast  and  southwest  Libya  through  prastrvMad 
concrete  cylinder  pipe  to  the  coastal  citiM  of  Libya. 
This  multibillion  dollar,  multiphase  engine«ring 
endeavor  is  titin%  performed  by  the  Dong  Ah 
Construction  Company  of  Seoul,  South  Korea. 
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actions  in  conneciiun  wiiii  me 
solicitation  of  business  on  another 
phase  of  the  Great  Man-Made  River 
Project. 

BXA  has  stated  that  it  beheves  that 
the  matters  under  investigation  and  the 
information  obtained  to  date  in  that 
investigation  support  renewal  of  the 
TDO  issued  against  the  Respondents.' 
In  that  regard.  BXA  and  the 
Respondents  reached  an  agreement, 
whereby  BXA  has  sought  a  renewal  of 
the  TDO  in  a  "non-standard"  format, 
denying  all  of  the  Respondents'  U.S. 
export  privileges  to  the  United 
Kingdom.  The  Bahamas.  Libya.  Cuba, 
Iraq,  North  Korea,  Iran,  and  any  other 
country  or  countries  that  may  be  made 
subject  in  the  future  to  a  general  trade 
embargo  by  proper  legal  authority.  In 
return,  the  Respondents  agreed  that, 
among  other  conditions,  at  least  14  days 
in  advance  of  any  export  that  any  of  the 
Respondents  intends  to  make  of  any 
item  from  the  United  States  to  any 
destination  world-wide,  the 
Respondents  will  provide  to  BXA's 
Dallas  Field  Office  (i)  notice  of  the 
intended  export,  (iij  copies  of  all 
documents  reasonably  related  to  the 
subject  transaction,  including,  but  not 
limited  to.  the  commercial  invoice  and 
bill  of  lading,  and  (iii)  the  opportunity, 
during  the  14-day  notice  period,  to 
inspect  physically  the  item  at  issue  to 
ensure  that  the  intended  shipment  is  in 
compliance  with  the  Export 
Administration  Act,  the  Export 
Administration  Regulations,  or  any 
order  issued  thereunder. 

Based  on  BXA's  showing.  I  find  that 
it  is  appropriate  to  renew  the  order 
temporarily  denying  the  export 
privileges  of  Thane-Coat,  Inc..  Jerry 
Vernon  Ford,  and  Preston  John 
Engebretson  in  a  "non-standard"  format, 
incorporating  the  terms  agreed  to  by  and 
between  the  parties.  I  find  that  such 
renewal  is  necessary  in  the  public 
interest  to  prevent  an  imminent 
violation  of  the  Regulations  and  to  give 
notice  to  companies  in  the  United  States 
and  abroad  to  cease  dealing  with  these 
persons  in  any  commodity,  software,  or 
technology  subject  to  the  Regulations 
and  exported  or  to  be  exported  to  the 
United  Kingdom,  the  Bahamas.  Libya, 
Cuba,  Iraq.  North  Korea.  Iran,  and  any 
other  country  or  countries  that  may  be 
made  subject  in  the  future  to  a  general 
trade  embargo  by  proper  legal  authority, 
or  in  any  other  activity  subject  to  the 
Regulations  with  respect  to  these 
specific  countries.  Moreover.  I  find  such 


renewal  is  in  the  public  interest  in  order 
to  reduce  the  substantial  likelihood  that 
Thane-Coat.  Inc.,  Ford,  and  Engebretson 
will  engage  in  activities  which  are  in 
violation  of  the  Regulations. 
Accordingly.  It  is  therefore  ordered: 
First,  that  "Thane-Coat.  Inc..  and  all  of 
its  successors  or  assigns,  officers, 
representatives,  agents,  and  employees 
when  acting  on  its  behalf.  Jerry  Vernon 
Ford,  and  all  of  his  successors,  or 
assigns,  representatives,  agents  and 
employees  when  acting  on  his  behalf; 
and  Preston  John  Engebretson,  and  all  of 
his  successors,  or  assigns, 
representatives,  agents,  and  employees 
when  acting  on  his  behalf  (all  of  the 
foregoing  parties  hereinafter  collectively 
referred  to  as  the  "denied  persons"J. 
may  not,  directly  or  indirectly, 
participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
subject  to  the  Export  Administration 
regulations  (hereinafter  the 
"Regulations")  and  exported  or  to  be 
exported  from  the  United  States  to  the 
United  Kingdom,  the  Bahamas.  Libya, 
Cuba,  Iraq,  North  Korea,  or  Iran,  or  to 
any  other  country  or  countries  that  may 
be  made  subject  in  the  future  to  a 
general  trade  embargo  pursuant  to 
proper  legal  authority  (hereinafter  the 
"Covered  Countries"),  or  in  any  other 
activity  subject  to  the  Regulations  with 
respect  to  the  Covered  Countries, 
including,  but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Qarrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way.  any  transaction 
involving  any  item  that  is  subject  to  the 
Regulations  and  that  is  exported  or  to  be 
exported  from  the  United  States  to  any 
of  the  Covered  Countries,  or  in  any 
other  activity  subject  to  the  Regulations; 


or 


>On  April  9.  1996.  BXA  requested  thai  the 
Assistant  Secretary  for  Export  Enforcement  renew 
the  October  31,  1997  TDO  against  Thane-Coal. 
Intamational.  Ltd.  and  Export  Materials,  Inc. 


C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
to  any  of  the  Covered  Countries  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  any  of  the  denied  persons  any  item 
subject  to  the  Regulations  to  any  of  the 
Covered  Countries: 

B.  Take  any  action  that  facilitates  the 
acquisition,  or  attempted  acquisition  by 
any  of  the  denidd  persons  of  the 
ownership,  possession,  or  control  of  any 


item  subject  to  the  Regulations  that  has 
been  or  will  be  exported  from  the 
United  States  to  anv  of  the  Covered 
Countries,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  any  of  the  denied 
persons  acquires  or  attempts  to  acquire 
such  ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  any  of  the  denied 
persons  of  any  item  subject  to  the 
Regulations  that  has  been  exported  from 
the  United  States  to  any  of  the  Covered 
Countries; 

D.  Obtain  from  any  of  the  denied 
persons  in  the  United  States  any  item 
subject  to  the  Regulations  with 
knowledge  or  reason  to  know  that  the 
item  will  be.  or  is  intended  to  be. 
exported  from  the  United  States  to  any 
of  the  Covered  Countries;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  to  any  of  the  Covered 
Countries,  and  which  is  owned. 
possessed  or  controlled  by  any  of  the 
denied  persons,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  any  of  the 
denied  persons  if  such  service  involves 
the  use  of  any  item  subject  to  the 
Regulations  that  has  been  or  will  be 
exported  from  the  United  States  to  any 
of  the  Covered  Countries.  For  purposes 
of  this  paragraph,  servicing  means 
installation,  maintenance,  repair, 
modification  or  testing. 

Third,  that,  at  least  14  days  in 
advance  of  any  export  that  any  of  the 
denied  persons  intends  to  make  of  any 
item  from  the  United  States  to  any 
destination  world-wide,  the  denied 
person  will  provide  to  BXA's  Dallas 
Field  Office  (i)  notice  of  the  intended 
export,  (ii)  copies  of  all  documents 
reasonably  related  to  the  subject 
transaction,  including,  but  not  limited 
to.  the  commercial  invoice  and  bill  of 
lading,  and  (iii)  the  opportunity,  during 
th^  14-day  notice  period,  to  inspect 
physically  the  item  at  issue  to  ensure 
that  the  intended  shipment  is  in 
compliance  with  the  Export 
Administration  Act,  the  Export 
Administration  Regulations,  or  any 
order  issued  thereunder. 

Fourth,  that,  after  notice  and 
opportunity  for  comment,  as  provided 
in  section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  any  of  the  denied 
persons  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services, 
may  also  be  made  subject  to  the 
provisions  of  this  Order. 


Federal  Register/Vol.  63,  No.  90/Monday.  May  11.   1998    Nonces 


25819 


Fifth,  that  this  Order  does  not  prohibit 
any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology 

This  Order  is  effective  immediately 
and  shall  remain  in  effect  for  180  days 

A  copy  of  this  Order  shall  be  served 
on  each  Respondent  and  shall  be 
published  in  the  Federal  Register. 

Entered  this  ^9th  day  of  April,  1998. 
F  .\nianda  DeBusk. 

Assistant  Secretary  for  Export  Enforcement 

Certificate  of  Service 

1  hereby  certifv'  that,  on  April  30, 
1998.  I  t;aused  the  foregoing  Decision 
and  Order  on  Renewal  of  Temporary 
Denial  Order  to  be  mailed  first-class, 
postage  prepaid  to: 
Thane-Coat,  Inc.  12725  Roval  Drive 

Stafford,  Texas  77477, 
Jerrv  Vernon  Ford  President  Thane- 
Coat,  Inc.  12725  Royal  Drive  Stafford, 
Texas  77477, 
and 
Preston  John  Engebretson  Vice- 
President  Thane-Coat.  Inc.  12725 
Royal  Drive  Stafford.  Texas  77477. 
Lucuida  G.  Maruca. 

Secretary.  Office  of  the  Assistant  Secretary 
for  Export  Enforcement 

(PR  Doc.  9&-12421  Filed  5-8-98.  8  4,t  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  976] 

Expansion  of  Foreign-Trade  Zone  98, 
Birmingham,  AL 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  lune  18,  1 9,34 ,  as 
amended  (19  L  S.C  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 

following  Order- 

Whereas,  an  application  from  the  City 
of  Birmingham,  Alabama,  grantee  of 
Foreign-Trade  Zone  98,  for  authontv  to 
expand  FTZ  98  to  include  five 
additional  sites  in  Birmingham. 
Alabama,  within  the  Birmingham 
Customs  port  of  entry  area,  was  filed  by 
the  Board  on  April  29,  1997  (FTZ 
Docket  39-97,  fi2  FR  26772,  5/15/97; 
amended,  2/16/98,  withdrawing  a  sixth 
proposed  site  for  the  Pizitz/McRae 
Uarehouse); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  .A.ct  and  the  Board  s 
rt-'gulations.  and. 


Whereas,  the  Board  adopts  the 

findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  .Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  pubhc 
interest; 

Now,  therefore,  the  Boarc  ,nereb\ 
orders; 

The  application  to  expand  FTZ  98.  as 
amended,  is  approved   subject  to  the 
Act  and  the  Boards  regulations 
including  Section  400,28 

Signed  at  Washington,  DC,  this  28th  day  of 
April  1998 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Admmistrotion.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Dennis  Puccinelli, 
Acting  Executive  Secretary 
(FRDoc.  98-12332  Filed  5-8-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
FOREIGN-TRADE  ZONES  BOARD 

[Order  No.  978] 

Expansion  of  Foreign-Trade  Zor>e  205, 
Ventura  County,  CA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  lune  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  an  application  from  the 
Board  of  Harbor  Commissioners.  Oxnard 
Harbor  District,  grantee  of  Foreign-Trade 
Zone  205.  for  authontv  to  expand  FTZ 
205-Site  1  and  Site  2.  located  m  Port 
Hueneme  and  Oxnard.  California, 
within  the  Port  Hueneme  Customs  port 
of  entrv  area,  was  filed  b\  the  Board  on 
June  4,'  1997  (FTZ  Docket  47-97,  62  FR 
33829,  6/23/97); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  beer,  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations,  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner  s  report,  and  finds  that  the 
requirements  of  the  FTZ  .\ct  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest, 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  205  is 
approved,  subject  to  the  Act  and  the 
Boards  regulations,  including  Section 
400.28. 


Sig-ied  a:  Washington,  DC.  this  28tfa  day  of 
April  1998. 
Robert  S   1  aRussa, 

■>S5  v: ;- :  sff  -fury  of  Commerce  for  Import 
~  irr.nstration.  Alternate  Chairman.  Foreign- 

r-j  je  7- ones  Board. 

E>ennis  Puccinrili. 

Acting  Ejcecutive  Secretary 

'FRDoc  98-12329  Filed  5-8-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No  974] 

Grant  of  Authority  for  Subzone  Statos 
Chevron  Products  Comp>any  fOu 
Refinery),  Richmond,  CA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  8l8-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order; 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the  • 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Wheretis,  an  application  from  the  San 
Francisco  Port  Commission,  grantee  of 
Foreign-Trade  Zone  3,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinerv'  complex  of  Chevron 
Products  Company,  located  in 
Richmond,  California,  was  filed  by  the 
Board  on  June  12,  1997,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  49-97, 
62  FR  33828,  6/23/97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  3B)  at  the  oil  refinery 
complex  of  Chevron  Products  Company, 
located  in  Richmond.  California,  at  the 
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location  descnbeil  in  lh«  applii^ution. 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28.  and 
subject !o  the  following  conditions: 

1.  Foreign  status  (19  CFR  146.41. 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NFF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  »  2709.00.1000— # 
2710.00.1050.  »  2710.00.2500.  and  # 
2710.00.45  which  are  used  in  the 
production  of: 

— petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  C); 

— products  for  export;  and. 

— products  eligible  for  entry  under 
HTSUS  »  9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington.  DC.  this  28th  day  of 
Apil  1998 
Robert  S.  LaRium. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli. 

Acting  Executive  Secretary. 

[PR  Doc.  98-12330  Filed  S-8-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonps  Board 
[Ord«r  No.  977] 

Grant  of  Authority  for  Subzone  Status 
Massachusetts  Heavy  Industries,  Inc., 

(Shipbuilding),  Quincy   MA 

Pursuant  to  its  authority  uiider  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is 
authorized  to  grant  to  qualified 
corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 


Whereas,  tne  boara  s  regulations  lib 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Massachusetts  Port  Authority,  grantee  of 
FTZ  27,  for  authority  to  establish 
special-purpose  subzone  status  for  the 
Massachusetts  Heavy  Industries.  Inc., 
shipyard  in  Quincy,  Massachusetts,  was 
filed  by  the  Board  on  September  4, 
1997,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  70-97,  62  FR 
47625,  9-10-97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  pubUc  interest  if 
approval  were  given  subject  to  the 
standard  shipyard  restriction  on  foreign 
steel  mill  products; 

Now.  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
Massachusetts  Heavy  Industries,  Inc., 
shipyard  in  Quincy.  Massachusetts 
(Subzone  27B).  at  the  location  described 
in  the  application,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  special  conditions: 

1.  Any  foreign  steel  mill  products 
admitted  to  the  subzone,  including 
plate,  angles,  shapes,  channels,  rolled 
steel  stock,  bars,  pipes  and  tubes,  not 
incorporated  into  merchandise 
otherwise  classified,  and  which  is  used 
in  manufacturing,  shall  be  subject  to 
Customs  duties  in  accordance  vdth 
applicable  law,  if  the  same  item  is  then 
being  produced  by  a  domestic  steel  mill; 
and, 

2.  In  addition  to  the  annual  report, 
Massachusetts  Heavy  Industries,  Inc., 
shall  advise  the  Board's  Executive 
Secretary  (§  400.28(a)(3))  as  to 
significant  new  contracts  with 
appropriate  information  concerning 
foreign  purchases  otherwise  dutiable,  so 
that  the  Board  may  consider  whether 
any  foreign  dutiable  items  are  being 
imported  for  manufacturing  in  the 
subzone  primarily  because  of  subzone 
status  and  whether  the  Board  should 
consider  requiring  Customs  duties  to  be 
paid  on  such  items. 


i>igiiea  at  Washington.  DC.  this  28th  day  of 
April  1998. 
Robert  S.  LaRuss*. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
Dennis  Pucxinelli, 
Acting  Executive  Secretary. 
IFRDor  08   12333  Filed  5-8-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[DOCKETS  11-98  and  12-98] 

Foreign-Trade  Zone  147— Reading,  PA 
and  Foreign-Trade  Zone  125 — South 
Bend,  IN;  Applications  for  Subzone 
Status  Bayer  Corporation  Plants 
(Aspirin  Products);  Extension  of  Public 
Comment  Period 

The  comment  periods  for  the  above 
cases,  requesting  special-purpose 
subzone  status  for  the  aspirin  products 
manufacturing  facilities  of  Bayer 
Corporation,  in  Myerstowm. 
Pennsylvania  (63  FR  12440.  3/13/98). 
and  Elkhart.  Indiana  (63  FR  12439, 
3/13/98).  are  extended  to  June  12.  1998. 
to  allow  interested  parlies  additional 
time  in  which  to  comment  on  the 
proposals. 

Comments  in  vmting  are  invited 
during  this  period.  Submissions  should 
include  3  copies.  Material  submitted 
will  be  available  at:  Office  of  the 
Executive  Secretary.  Foreign-Trade 
Zones  Board,  U.S.  Department  of 
Commerce,  Room  3716,  14th  & 
Pennsylvania  Avenue,  NW.  Washington, 
DC  20230. 

Dated:  Mav  4.  1998. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-12328  Filed  5-8-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No  975] 

Grant  of  Authority  for  Subzone  Status; 
Equistar  Chemicals  LP  (Petrochemical 
Complex).  Hams  County,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
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the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,    as  amended  (19  U  S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entr\-; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  an  application  from  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84.  for  authority  to 
establish  special-purpose  subzone  status 
at  the  petrochemical  complex  of 
Equistar  Chemicals  LP,  located  in  Hams 
C.ounty,  Texas,  was  filed  by  the  Board 
on  lune  IR,  1997.  and  notice  inviting 
public  comment  was  gi\en  m  the 
Federal  Register  (FTZ  Docket  50-97.  62 
FR  355132.  6/30/97).  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied. 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  84QJ  at  the 
petrochemical  complex  of  Equistar 
Chemicals  LP,  located  in  Harris  Count) 
Texas,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400  28,  and  subject  to  the  following 
conditions: 

1,  Foreign  status  (19  CFR  146,41, 
146  42)  products  consumed  as  fuel  for 
the  refinerv'  shall  be  subject  to  the 
applicable  duty  rate 

2   Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandi.se  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146,42)  may  be  elected 
on  refinerv  inputs  covered  under 
HTSUS  Subheadings  «2710  00,0505- 
#2710.00  2500,  and  «2710  00  45  which 
are  used  in  the  production  of: 

— petrochemical  feedstocks  (examiners 
report.  Appendix  C); 

— products  for  export:  and, 
— products  eligible  for  entrv  under 
HTSUS  #  9808  00  30  and  9808,00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30.  2000,  subject  to 
extension. 


Signed  at  Washington  DC  mis  28th  day  of 
.April  1998 
Robert  S  LaRussa. 

.■\siistan!  Secretar,  of  Commerce  for  import 
.Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccuielli, 

Acting  Executive  Secretary. 

[FR  Dor   98-12331  Filed  5-8-98:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-67(>-846) 

Brake  Rotors  From  the  People  s 
Republic  of  China:  Postponement  of 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  .administration, 
Department  of  Commerce 
ACTION:  Notice  of  extension  of  time  limit 

for  preliminary  results  in  antidumping 
duty  new  shipper  administrative  review 
of  brake  rotors  from  the  People's 
Republic  of  China 

SUMMARY;  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preiiminarv'  results  of  the 
antidumping  duty  new  shipper 
administrative  reviews  of  brake  rotors 
from  the  People's  Republic  of  China 
(PRC).  This  review  covers  the  period 
April  1 ,  1997.  through  September  30. 
1997. 

EFFECTIVE  DATE:  May  11.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Sunkyu  Kim,  Import 
Administration,  International  Trade 
Administration.  US.  E>epartment  of 
Commerce,  14th  Street  and  Constitution 
.Avenue,  N  W  .  Washington,  D,C.  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
2613.  respectively. 

Postponement  of  Preliminarv  Results  of 
Review 

On  November  28.  1997,  the 
Department  initiated  this  new  shipper 
review  of  the  antidumping  duty  order 
on  brake  rotors  from  the  PRC  (62  FR 
ti4206.  December  4.  1997).  The  current 
deadline  for  the  preliminarv-  results  is 
.May  27,  1998.  We  determine  that  it  is 
not  practicable  to  complete  this  review 
within  the  original  time  frame  because 
of  the  large  number  of  respondents. '  In 
accordance  with  Section  "51ia)(2l(B]fiv) 


'  The  six  new  shippers  are  China  National 
Industrial  Machinery  Import  ft  Export  Company. 
Lai  Zhou  Auto  Brake  Equipments  Factory.  Longkou 
Haimeng  Machinery  Co.,  Ltd,.  Qingdao  Gren  Co.. 
Yantai  Winhere  Auto-Part  Manufacturing  Co.,  Ltd.. 
and  Zibo  Luzhou  Automobile  Parts  Co.,  Ltd. 


of  the  Trade  and  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994  (19  U.S.C. 
1675(a)(3)(A)),  the  Department  finds  this 
new  shipper  review  extraordinarily 
complicated  and  is  extending  the  time 
limit  for  completion  of  the  preUminary 
results  until  September  24,  1998,  which 
is  300  days  after  the  date  on  which  the 
new  ship|>er  review  was  initiated. 

Dated:  April  30.  1998. 
Maria  Harris  Tildon, 

Acting  Deputy  Assistant  Secretary.  Import 
Administration. 

(FR  Dor  98-12334  Filed  5-8-98:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Admimstratior 

[A-421-701) 

Brass  Sheet  and  Strip  From  the 
Netherlands:  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review 

SUMMARY:  In  resjxjnse  to  a  request  by 
respondent  Outokumpu  Copper  Strip 
B  \^  (OBV)  and  its  United  States  affiliate 
Outokumpu  Copper  (USA),  Inc. 
(OCUSA),  the  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  (BSS)  from  the  Netherlands 
(A-421-701).  This  review  covers  one 
producer/manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States  during  the  period  August  1,  1996 
through  July  31,  1997. 

We  preUminarily  determine  tliat  sales 
of  BSS  from  the  Netherlands  have  not 
been  made  below  Normal  Value  (NV).  If 
the  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  not  to  assess 
antidumping  duties  on  entries  of  the 
subject  merdpndise  made  during 
period  of  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  are 
requested  to  submit  with  the  argument: 
(1)  A  statement  of  the  issues;  and  (2)  a 
brief  summary  of  the  argument 
EFFECTIVE  DATE:  May  11.  1998 
FOR  FURTHEP  INFORMATION  CONTACl: 
K^:\i,  vV;.a,e;,  >r  .>■..  4/-.-  1386  or 
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Lisette  Lach  at  ^02/482-0190.  AD/CVD 
Enforcement  Group  III.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  t4th  Street  and  Constitution 
Avenue.  N.W',  Washington.  DC.  20230. 
SUPPLEMEKTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  last  codified  at  19  FR  Part 
351  (May  19.  1997). 

Background 

On  August  12.  1988.  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  BSS  from 
the  Netherlands  (53  FR  30455).  On 
August  4.  1997.  the  Department 
published  in  the  Federal  Register  a 
notice  announcing  the  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  BSS  from 
the  Netherlands  for  the  period  August  1. 

1996.  through  July  31.  1997  (62  FR 
41925)  On  August  29.  1997.  in 
accordance  with  19  CFR  353.213  (b). 
OBV  filed  a  letter  requesting  an 
administrative  review  of  its  sales  in  this 
period  of  review  On  September  25. 

1997,  we  published  in  the  Federal 
Register  a  notice  of  initiation  of  this 
administrative  review  (62  FR  50292).  On 
October  23.  1997.  petitioners  in  this 
proceeding  '  entered  a  notice  of 
appearance  in  this  administrative 
review. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
brass  sheet  and  strip,  other  than  leaded 
and  tin  brass  sheet  and  strip,  from  the 
Netherlands.  The  chemical  composition 
of  the  products  under  review  is 
currently  defined  in  the  Copper 
Development  Association  (CDA)  200 
Series  or  the  Unified  Numbering  System 
(UNS)  C20000  series.  This  review  does 
not  cover  products  the  ch«iical 
compositions  of  which  are  defined  by 
other  CDA  or  UNS  series.  The  physical 
dimensions  of  the  products  covered  by 


'  Huuey  Coppar.  Ltd.:  Th«  Millar  Company:  Olln 
Corporation:  Ravara  Copper  Products,  Inc.: 
Intamaiional  Association  of  Machinists  and 
Aamspaca  Workers.  Inlamational  Union:  Allied 
lndu«trial  Workers  o(  America  (AFL-aO): 
Mechanics  Educational  Society  of  America  (Local 
901  and  United  Steelworkers  of  America  (AFb-OO/ 
CLC). 


this  review  aru  brass  sheet  and  strip  ot 
solid  rectangular  cross  section  over 
0.006  inch  (0.15  millimeter)  through 
0.188  inch  (4.8  millimeters)  in  gauge, 
regardless  of  width.  Coiled,  wound-on- 
reels  (traverse  wound),  and  cut-to-length 
products  are  included.  The  merchandise 
under  investigation  is  currently 
classifiable  under  item  7409.21.00  and 
7409.29.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Product  Comp.ifisnn.s 

In  accordance  wiUi  section  771(16)  of 
the  Act.  we  considered  all  BSS,  covered 
by  the  descriptions  in  the  "Scope  of  the 
Review"  section  of  this  notice,  supra. 
and  sold  in  the  home  market  during  the 
FOR.  to  be  foreign  like  products  for  the 
purpose  of  determining  appropriate 
product  comparisons  to  U.S.  sales  of 
BSS.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  Appendix 
V  of  the  Department's  October  24.  1997 
antidumping  questionnaire.  In  making 
the  product  comparisons,  we  matched 
foreign  like  products  based  on  the 
following  hierarchy  of  physical 
characteristics:  (1)  Type  (alloy):  (2) 
gauge  (thickness):  (3)  width:  (4)  temper: 
(5)  coating,  and  (6)  packed  form. 

For  purposes  of  tne  preliminary 
results,  we  have  used  differences  in 
merchandise  adjustments  based  on  the 
difference  in  the  variable  cost  of 
manufacturing  between  each  U.S.  model 
and  its  most  similar  home  market 
model. 

Date  of  Sale 

On  December  11.  1997,  petitioners 
submitted  a  letter,  objecting  to  OBV's 
use  of  the  invoice  date  as  the  date  of  sale 
for  the  period  of  review.  Citing  a 
questionnaire  response  dated  November 
8.  1991.  wherein  OBV  stated  that  sales 
in  the  United  States  were  based 
primarily  on  long-term  contracts 
generally  negotiated  on  an  annual  basis 
and  that  all  material  terms  of  sale  were 
established  in  these  long-term  contracts, 
petitioners  urged  the  Department  to  use 
the  frame  agreement  date,  rather  than 
the  invoice  date,  as  the  date  of  sale. 

On  December  22.  1997.  OBV 
responded  to  petitioners'  date  of  sale 
comment.  Citing  19  CFR  351.401(1). 
respondent  asserted  that  petitioners' 
objection  to  the  use  of  the  invoice  date 
as  the  date  of  sale  ignores  recent 


Department  practice.  UH\  :.",':»: 
argued  that  using  the  fran.'  .ik;rt't  ::  Mfit 
date  as  the  date  of  sale  would  be 
incorrect  because  frame  agreements  do 
not  firmly  establish  the  material  terms 
of  sale  Rather,  they  contain  an  estimate 
by  the  customer  of  the  type  and 
approximate  quantity  of  the 
merchandise  the  customer  expects  to 
order  over  the  period  of  time  covered  by 
the  frame  agreements.  OBV  asserted  that 
although  frame  agreements  do  contain  a 
fabrication  price,  they  do  not  contain  a 
metal  price;  -  therefore.  OBV  contended 
that  such  agreements  do  not  establish 
the  total  price  to  be  paid  by  the 
customer.  Furthermore,  respondent 
stated  that  frame  agreements  are  non- 
binding  since  the  quantity  will  vary 
from  the  quantity  stated  in  the  frame 
agreement.  Finally,  OBV  stated  that 
since  the  Department  determined  the 
use  of  the  invoice  date  as  the  date  of  sale 
in  the  immediately  preceding  review,  it 
should  continue  to  find  that  the  invoice 
date  constitutes  the  date  of  sale 

In  the  immediately  preceding  review, 
the  Department  used  the  invoice  date  as 
the  date  of  sale  because  we  found  that 
it  was  the  first  date  on  which  all  terms 
of  sale  [i.e.,  quantity,  metal  price  and 
fabrication  price)  were  established  The 
record  in  this  review  supports  the  same 
conclusion.  Therefore,  in  accordance 
with  19  CFR  351.401(i)  and  Department 
practice,  we  have  preUminarily 
determined  that  the  invoice  date  is  the 
appropriate  date  of  sale  for  OBV. 

DiCFierences  in  Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
constructed  export  price  (CEP) 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on 
constructed  value  (CV),  that  of  the  sales 
from  which  we  derive  selling,  general 
and  administrative  expenses  (SG&A) 
expenses  and  profit.  For  EP,  the  U.S. 
LOT  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from  the 
exporter  to  the  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 


'A  "Catirication  price"  is  the  price  charged  by 
companies  such  as  OBV  to  transform  raw  tnateriali 
into  finished  BSS.  A  "metal  price"  is  the  price  OBV 
charges  for  the  oeceaaary  raw  malarial*. 
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If  the  comparison  market  sales  are  at  a 
different  LOT.  and  the  difference  affects 
price  comparabilitv  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factorv  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  m  the  levels 
between  N\'  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cut-to- Length  Carbon 
Steel  Plate  from  South  Africa.  62  FR 
61731  (November  19.  1997). 

OBV  did  not  request  an  adjustment 
for  LOT  for  this  POR  To  ensure  that  no 
such  adjustment  was  necessary,  we 
examined  OBV's  questionnaire 
responses  with  regard  to  its  distribution 
system,  including  selling  functions, 
class  of  customer  and  selling  expenses. 
We  noted  that  OBV  had  the  same  type 
of  channel  of  distribution  and  class  of 
customer  for  all  sales  in  both  mari^ets. 
We  also  noted  that  its  selling  expenses 
for  the  POR  were  the  same  for  all 
customers.  In  addition,  we  examined 
information  concerning  OBV's  different 
payment  terms  (including  discounts) 
and  any  possible  selling  agents  with 
which  OBV  works.  Based  on  the 
available  information  on  the  record,  it 
appears  OBV  did  not  have  a  formal  or 
official  policy  for  providing  payment 
terms,  including  discounts,  to  different 
customers,  nor  did  OBV  have  selling 
agents.  Finally,  employees  of  OBV  or  a 
sister  company.  OAB  (Outokumpu 
Copper  Radiator  Strip  A.B.),  appear  to 
have  handled  all  sales  of  the  foreign  like 
product.  Accordingly,  we  preliminarily 
find  that  all  sales  in  the  home  market 
and  the  U.S.  market  were  made  at  the 
same  level  of  trade.  Therefore,  all  price 
comparisons  are  at  the  same  level  of 
trade  and  an  adjustment  pursuant  to 
section  773(a)(7)(A)  of  the  Act  is 
unwarranted. 

Fair  Value  Comparisons 

To  determine  whetner  C)B\"s  sales  of 
BSS  to  the  United  States  were  made  at 
less  than  fair  value,  we  compared  EP  to 
NV.  as  described  in  the    Export  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
771A(d)(2)  of  the  Act,  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  US 
transactions. 


Export  Price 

We  calculated  the  pn<;e  of  U.S.  sales 
based  on  EPr  in  accordance  with  section 
772{aj  of  the  -*ict.  because  the  subject 
merchandise  was  sold  to  an  unaffiliated 
IS  purchaser  pr;or  to  the  date  of 
importation 

We  calculated  EP  based  on  the 
packed,  delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  In 
accordance  with  secticm  772(c)(2)  of  the 
Tariff  Act,  where  appropriate,  we 
deducted  from  the  starting  price  post- 
sale  warehousing  expense,  international 
freight  expense,  inland  and  marine 
insurance.  U.S.  brokerage  and  handling 
expenses  and  U.S.  Customs  duties. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B){i)of  the  Tariff 
Act,  we  based  NV  on  the  price  at  which 
the  foreign  like  products  were  first  sold 
for  consumption  in  the  home  market,  in 
the  usual  commercial  quantities  and  in 
the  ordinary  course  of  trade. 

Where  appropriate,  we  deducted 
discounts,  post-sale  warehousing 
expense,  inland  freight  expense,  marine 
and  inland  insurance  and  packing 
expense.  We  made  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses. 

We  increased  NV  by  U.S.  packing 
expenses  in  accordance  with  section 
773(a)(6)(A)  of  the  Act.  To  the  extent 
there  were  comparisons  of  U.S. 
merchandise  to  home  market 
merchandise  which  were  not  identical 
but  similar,  we  made  adjustments  to  NV 
for  differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)c^theAct. 

Cost-of-Production  Analysis 

Because  we  disregarded  sales  below 
the  cost  of  production  in  the  most 
recently  completed  review,  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
under  consideration  for  determining  NV 
in  this  review  may  have  been  at  prices 
below  the  cost  of  production  (COP),  as 
provided  in  section  773(b)(2)(A)(ii)  of 
the  Tariff  .\ct.  See  Brass  Sheet  and  Strip 
From  the  .Netherlands:  Final  Results  of 
■Antidumping  Dutv  Administrative 
Reviews.  62  FR  51449  (October  1,  1997). 
Therefore,  pursuant  to  section  773(b)(1) 


of  the  Tariff  Act.  we  initiated  a  COP 
investigation  of  sales  by  OBV. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act.  we  calculated  COP 
based  on  the  sum  of  the  respondent's 
cost  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product,  plus  the  costs  for  selling, 
general,  and  administrative  exf>enses 
(SG&A).  interest  expense  and  packing 
costs.  We  relied  on  the  home  market 
sales  and  COP  information  OBV 
provided  in  its  questiormaire  responses. 

B.  Test  of  Home  Market  Prices 

After  calculating  COP.  we  tested 
whether  home  market  sales  of  subject 
BSS  were  made  at  prices  below  COP 
within  an  extended  period  of  time  in 
substantial  quantities  and  whether  such 
prices  permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COP  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges  and 
discounts,  where  appropriate. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tariff  Act,  where  less  than  20  percent  of 
OBV's  home  market  sales  for  a  model 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  model  because  we  determined  that 
the  below  cost  sales  were  not  made 
within  an  extended  period  of  time  in 
"substantial  quantities."  Where  20 
percent  or  more  of  OBV's  home  market 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  determined  that 
such  sales  were  made  within  an 
extended  period  of  time  in  substantial 
quantities  in  accordance  with  section 
773(b)(2)(C)  of  the  Tariff  Act.  To 
determine  whether  such  sales  were  at 
prices  which  would  not  permit  the  full 
recovery  of  aJI  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Tariff  Act,  we 
compared  home  market  prices  to  the 
weighted-average  COP  for  the  POR. 
When  we  found  that  below-cost  sales 
had  been  made  in  "substantial 
quantities"  and  were  not  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
we  disregarded  the  below-cost  sales  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

On  January  8, 1998,  the  U.S.  Court  of 
App>eals  for  the  Federal  Circuit  issued  a 
decision  in  Cemex  v.  United  States.  WL 
3626  (Fed.  Cir.).  In  that  case,  based  on 
the  pre-URAA  version  of  the  Act,  the 
Court  discussed  the  appropriateness  of 
using  CV  as  the  basis  for  foreign  market 
value  when  the  Department  finds 
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orUw.c. ,  ....,...<:  .,;  ;..i..i      This  issue 
was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV.  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade. " 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  information 
provided  by  OBV  in  response  to  our 
antidumping  questionnaire.  We  have 
implemented  the  Court's  decision  in 
this  case  to  the  extent  that  the  data  on 
the  record  permitted.  Since  there  were 
sufficient  sales  above  cost,  it  was 
unnecessary  to  calculate  CV  in  this  case. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation." 
There  were  no  significant  fluctuations 
during  the  FOR. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  EP 
to  NV.  we  preliminarily  determine  that 
the  weighted-average  dumping  margin 
for  OBV  for  this  administrative  review 
period  is  as  follows: 


Brass  Sheet  and  strip  From  the 
netherlands 


Producef/manufacturef/exportef 

Weighted- 
average 

margin 
(percent) 

Outokumpo  Copper  Strip  B.V. 
(OBV)      

0.00 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  ten  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
Rrst  business  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
submitted  no  later  than  37  days  after  the 
date  of  publication  of  this  notice.  The 
Department  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 


,f.  I) 


[tosit 


The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  BSS  from  the 
Netherlands  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  of  the  final  results  of 
this  administrative  review,  as  provided 
in  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  OBV  will  be 
the  rate  established  in  the  final  results 
of  this  administrative  review  (no  deposit 
will  be  required  for  a  zero  or  de  mtnimis 
margin,  i.e.,  margin  lower  than  0.5 
percent);  (2)  For  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  segment  of  the  proceeding,  the 
cash  deposit  rate  will  be  the  company- 
specific  rate  published  for  the  most 
recent  segment:  (3)  If  the  exporter  is  not 
a  firm  covered  in  this  review,  a  prior 
review,  or  the  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  If  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  the  "all  others"  rate 
of  16.99  percent  established  in  the  less- 
than-fair-value  investigation.  See 


Antidumping  L;uty  Order  of  Sales  at 
Less-Than-Fair  Value;  Brass  Sheet  and 
Strip  From  the  Netherlands,  53  FR 
30455  (August  12.  1988).  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

All  U.S.  sales  by  the  respondent  OBV 
will  be  subject  to  one  deposit  rate 
according  to  the  proceeding.  The  cash 
deposit  rate  has  been  determined  on  the 
basis  of  the  selling  price  to  the  first 
unrelated  customer  in  the  United  States. 
For  appraisement  purposes,  where 
information  is  available,  we  will  use  the 
entered  value  of  the  subject 
merchandise  to  determine  the 
appraisement  rate. 

This  notice  serves  as  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties.  This  administrative  review  and 
this  notice  are  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  (19 
use.  1675(a)(1)). 

Dated  Mav  4.  1988. 
Robprt  s  I  iiRiuu, 
Assistant  t>ecretary  for  Import 
Administration. 
[FR  Doc.  98-12316  Filed  5-8-98;  8  45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-633-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India:  Final  Results  of 
Antidumping  Duty  New  Shipper 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  new  shipper  review. 

summary:  On  February  3.  1998,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  new  shipper  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  flanges  (SSF)  from  India 
(63  FR  5501).  This  review  covers 
exports  of  this  merchandise  to  the 
United  States  by  one  manufacturer/ 
exporter,  Panchmahal  Steel  Ltd. 


Federal  Register/ Vol.  63,  No    90    Monday.  May  11,   1998 /Notices 


25825 


(Panchmahal).  during  the  period 
February  1. 1996  through  January  31, 
1997. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminarv  results  We  received  no 
comments.  There  was  no  dumping 
margin  for  Panchmahal  for  this  review 
period 

EFFECTIVE  DATE:  .Mav  1  1 ,  l'<9fi 
FOR  FURTHER  INFORMATION  COffTACT: 
Thomas  Kilham  or  lohn  Kugelman. 
Office  of  .\D'CVD  Enforcement,  Group 
ni,  Import  Administration.  International 
Trade  Administration,  US  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  DC.  20230;  telephone: 
(202)  482-2704  or  482-0649. 
respectively 

SUPPLEMEmARY  information: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuarv  1,  1995. 
the  effective  date  of  the  amendments  to 
the  Tariff  Art  of  1930  (the  .^ct)  by  the 
Uruguay  Round  .Agreements  .Act 
(URAAJ.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  s  regulations  are  to  the 
current  regulations,  as  amended  by  the 


interim  regulations  published  m  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Background 

The  antidumping  duty  order  on  SSF 
from  India  was  published  February  9, 
1994  (59  FR  5994)  On  Februar>-  3.' 1998. 
the  Department  published  in  the 
Federal  Register  the  preliminary  results 
of  th;s  new  shipper  review  of  the 
antidumping  duty  order  on  SSF  from 
India  (6<  FR  550i).  The  Department  has 
now  completed  this  new  shipper  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  the  Review 

The  products  covered  by  this  order 
are  certain  forged  stainless  steel  flanges, 
both  finished  and  not  finished, 
generally  manufactured  to  specification 
ASTM  A-182,  and  made  in  alloys  such 
as  304,  304L.  316.  and  316L  The  scope 
includes  five  general  types  of  flanges. 
Thev  are  weld  neck,  used  for  butt-weld 
line  connection,  threaded,  used  for 
threaded  line  connections,  slip-on  and 
lap  lomt,  used  with  stub-ends 'butt-weld 
line  connections,  socket  weld,  used  to 
fit  pipe  into  a  machined  recession;  and 
blind,  used  to  seal  off  a  line  The  sizes 
of  the  flanges  within  the  scope  range 
generally  from  one  to  six  inches; 


however,  all  sizes  of  the  aoove- 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  fianges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheadings 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

The  review  covers  one  Indian 
manufacturer/exporter,  Panchmahal, 
and  the  period  February  1.  1996  through 
January  31.  1997 

Comments  From  Interested  i'arttes 

We  gave  interested  parties  an 
opfKJrtunity  to  comment  on  our 
preliminary  results.  We  received  no 

comments. 

Final  Results  uf  Rev  ipv» 

As  a  result  of  our  analysis,  which  is 
unchanged  from  the  preliminary  results 
of  review,  we  have  determined  that  the 
following  weigh  ted -average  dumping 
margin  exists  for  Panchmahal: 


Manufacturer  Export er 


ParKtimahal 


Period 


2/1/96-1/31/97 


Margin 
(pareant) 


0.00 


The  Department  shall  instnict  the 
Customs  Service  to  liquidate  all 
appropriate  entries,  and  to  assess  no 
antidumping  duties  on  Panchmahals 
entries 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  sub)ect  merchandise 
entered,  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the 
publication  date  of  these  final  results,  as 
providea  for  bv  se<:tion  "5 1  (all  1)  of  the 
.■\ii 

(1)  The  rate  for  the  reviewed  firm  will 
be  as  listed  abo\  e, 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  companv-spet^ific  rate  published  for 
the  most  recent  period, 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review  a  prior  review, 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  that  rate  established  for  the 
manufacturer  of  the  merchandise  in  the 
earlier  review  or  the  original 


investigation,  whichever  is  the  most 
recent,  or 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  162  14  pen:;ent,  the  ■all  others"  rate 
established  in  the  LTFV  investigation 

These  deposit  requirements  will 
remain  in  effect  until  publication  of  the 
final  results  of  the  nexl  adm.inistrative 
review 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibilitv  under  19  CFR  .353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  coinplv  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  iAPOs)  of  their 


responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22(h). 

Dated:  May  1.1998. 
Robert  S.  LaRiwa. 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  98-12335  Filed  5-8-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-703J 

Granular  Polytetrafluoroethylene  Resin 
From  Italy;  Preliminary  Results  of 
Antidumping  Duty  Administration 
Review 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
gramdular  polytetrafluoroethylene  resin 
from  Italy.  This  review  covers  Ausimont 
SpA.  The  period  of  review  is  August  1. 

1996.  through  )uly  31.  1997. 

We  have  preliminary  determined  that 
sales  of  polytetrafluoroethylene  resin 
from  Italy  have  been  at  less  then  normal 
value.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argument:  (1)  A  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument 

EFFECTIVE  DATES:  May  11.  1998. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Kris  Campbell.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC  20230; 
telephone:  (202)  482-4162  or  (202)  482- 
3813.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  provided  in  19  CFR  Part 
351.  as  published  in  the  Federal 
Register  on  May  19.  1997  (62  PR  27296). 

Background 

On  August  30,  1988.  the  IDepartment 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  granular 
polytetrafluoroethylene  resin  (PTFE) 
from  Italy  (53  FR  33163).  On  August  4. 

1997.  the  Department  of  published  a 
notice  of  "Opportunity  to  Request 


Administrative  Review"  of  this 
antidumping  duty  order  for  the  period 
of  August  1.  1996.  through  July  31.  1997 
(62  FR  41925).  On  August  28.  1997.  we 
received  a  timely  request  for  review 
from  E.I.  DuPonl  de  Nemours  & 
Company  (the  petitioner).  The  review 
request  named  one  respondent, 
Ausimont  SpA  and  Ausimont  USA  Inc. 
(collectively.  Ausimont).  On  September 
25.  1997.  we  published  the  notice  of 
initiation  of  this  review  (62  FR  50292). 

We  issued  a  questionnaire  to 
Ausimont  on  September  24.  1997, 
followed  by  a  supplemental 
questionnaire  on  February  23,  1998.  On 
December  19.  1997.  the  petitioner 
submitted  a  timely  request  for 
verification  of  Ausimonl's  response. 

Verification 

In  accordance  with  section  782(i)(3)  of 
the  Act.  we  conducted  a  verification  of 
Ausimont's  response  from  April  6 
through  April  14.  1998.  in  Bollate,  Italy, 
and  in  Thorofare.  New  Jersey  (see 
Verification  of  the  Responses  of 
Ausimont  SpA  and  Ausimont  U.S.A.  in 
the  1996/97  Administrative  Review  of 
Polytetrafluoroethylene  (PTFE)  Resin 
from  Italy.  May  4,  1998). 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
granular  PTFE  resin,  filled  or  unfilled. 
This  order  also  covers  PTFE  wet  raw 
polymer  exported  from  Italy  to  the 
United  States.  See  Granular 
Polytetrafluoroethylene  Resin  from 
Italy;  Final  Determination  of 
Circumvention  of  Antidumping  Duty 
Order,  58  FR  26100  (April  30.  1993). 
This  order  excludes  PTFE  dispersions  in 
water  and  fine  powders.  During  the 
period  covered  by  this  review,  such 
merchandise  was  classified  under  item 
number  3904.61.00  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS).  We  are  providing  this  HTS 
number  for  convenience  and  Customs 
purposes  only.  The  written  description 
of  the  sco{>e  remains  dispositive. 

Fair  Value  Comparisons 

We  compared  the  constructed  export 
price  (CEP)  to  the  normal  value  (NV).  as 
described  in  the  Constructed  Export 
Price  and  Normal  Value  sections  of  this 
notice.  Pursuant  to  section  777A(d)(2)  of 
the  Act,  we  compared  the  CEPs  of 
individual  transactions  to 
contemporaneous  monthly  weighted- 
average  prices  of  sales  of  the  foreign  like 
product. 

We  first  attempted  to  compare 
contemporaneous  sales  of  products  sold 
in  the  U.S.  and  the  comparison  market 
that  were  identical  with  respect  to  the 
following  characteristics:  type,  filler. 


percentage  of  filler,  and  grade.  Where 
we  were  unable  to  compare  sales  of 
identical  merchandise,  we  compared 
U.S.  sales  with  comparison  market  sales 
of  the  most  similar  merchandise  based 
on  the  characteristics  listed  above,  in 
that  order  of  priority.  With  respect  to 
U.S.  sales  of  imported  wet  raw  polymer 
that  further  manufactured  into  finished 
PTFE  resin  (see  Constructed  Export 
Price,  below),  we  limited  our  price- 
based  comparisons  to  comparison 
market  sales  of  wet  raw  polymer. 

Where  there  were  no  appropriate 
comparison  market  sales  of  comparable 
merchandise,  we  compared  the 
merchandise  sold  in  the  United  States  to 
constructed  value  (CV),  in  accordance 
vdth  section  773(a)(4)  of  the  Act. 

Constructed  Export  Price 

For  all  sales  to  the  United  States,  we 
calculated  constructed  export  price 
(CEP)  as  defined  in  section  772(b)  of  the 
Act  because  all  sales  to  unaffiliated 
peulies  were  made  after  importation  of 
the  subject  merchandise  into  the  United 
States  through  Ausimont  U.S.A., 
respondents  affiliate.  We  based  CEP  on 
the  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States  (the  starting  price).  We  made 
deductions  for  movement  expenses,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act,  including  international  freight 
marine  insurance,  brokerage  and 
handling,  U.S.  inland  freight,  other 
transportation  expenses,  and  U.S. 
customs  duties. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  deducted  selling 
expenses  incurred  by  the  affiliated  seller 
in  cormection  with  economic  activity  in 
the  United  States.  These  expenses 
include  credit,  warranty,  technical 
service,  inventory  carrying  costs,  and 
indirect  expenses  incurred  by  Ausimont 
USA. 

With  respect  to  sales  involving 
imported  wet  raw  polymer  that  was 
further  manufactured  into  finished 
PTFE  resin  in  the  United  States,  we 
deducted  the  cost  of  such  further 
manufacturing  in  accordance  with 
section  772(d)(2)  of  the  Act.  We 
determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  under  section  772(e)  of  the 
Act  did  not  apply  to  such  sales  because 
the  value  added  in  the  United  States  by 
the  affiliated  person  did  not  exceed 
substantially  the  value  of  the  subject 
merchandise 

Finally,  we  made  an  adjustment  for 
the  profit  allocated  to  the  above- 
referenced  seUing  and  further 
manufacturing  expenses,  in  accordance 
with  section  772(d)(3)  of  the  Act. 
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No  other  adjustments  were  claimed  or 
allowed 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  of 
granular  PTFE  resin  in  the  home  market 
to  serve  as  a  viable  ba.sis  for  calculating 
normal  value  (NV).  we  compared 
Ausimont's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  I'S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)  of  the  Act.  Because  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  the  respective 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  marl^et  provides  a  viable 
basis  for  calculating  .N'V  Therefore,  in 
accordance  with  section  773(a)(l){Bl(i) 
of  the  Act,  we  based  N\'  on  the  prices 
at  which  the  foreign  like  product  was 
first  sold  for  consumption  in  the 
exporting  country,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade 

We  determined  home  prices  net  of 
price  adiustments  (early  payment 
discounts  and  rebates)  Where 
applicable,  we  made  adjustments  for 
packing  and  movement  expenses,  in 
accordance  with  sections  773(a)(6)  (A) 
and  (B)  of  the  Act   In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  home  market 
packing  costs  from  NV  and  added  I'  S 
packing  costs.  We  also  made 
adjustments  for  differences  in  costs 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise. 
pursuant  to  section  773(a)(6)(C)[ii)  of 
the  Act,  and  for  other  differences  in  the 
circumstances  of  sale  (COS)  m 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  .\(\  We  made  a  COS  adjustment 
for  home  market  credit  expense 

As  noted  above,  we  determined 
normal  value  based  on  CV  where  there 
were  no  appropriate  home  market  sales 
for  comparison  with  the  U  S  sale  We 
calculated  CV  in  accordance  with 
section  773(e)  of  the  Act.  We  included 
the  cost  of  materials  and  fabrication, 
selling,  general  and  administrative 
(SG&A)  expenses,  and  profit.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  expenses  and 
profit  on  the  amounts  incurred  and 
realized  bv  Ausimont  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinarv' 
course  of  trade  for  consumption  in  Italy. 
For  selling  expenses,  we  used  the 
weighted-average  home  market  selling 
expenses.  We  included  US,  packing 
pursuant  to  section  773(e)(3)  of  the  Act, 
Where  appropriate,  we  made 


adjustments  to  CV,  in  accordance  with 
section  773(a)(8)  of  the  Act,  for 
differences  in  the  COS  Specifically,  we 
made  a  COS  adjustment  b\  deducting 
home  market  credit   We  also  made  a 
CEP-offset  adjustment  to  NV  for  indirect 
selling  expenses  pursuant  to  section 
773(a)(7)(B)  of  the  Act  as  discussed 
below 

Level  of  Trade/CEP  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  .\ct,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  at  the  same  level  of  trade  in  the 
comparison  market  as  the  level  of  trade 
of  the  US  sales  The  .NV  level  of  trade 
is  that  of  the  starting-price  sales  in  the 
comparison  market  For  CEP  sales,  such 
as  those  made  by  Ausimont  in  this 
review,  the  U.S  level  of  trade  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  that  of  the 
US  sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7li.^)  of  the  Act. 
F'lnaliy.  if  the  N\'  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  N\'  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision)  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  South  Africa,  62  FR 
61731.  61732  (November  19,  1997). 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  Ausimont  about  the  marketing 
stage  involved  in  the  reported  U.S.  sales 
and  the  home  market  sales,  including  a 
description  of  the  selling  activities 
performed  bv  Ausimont  for  each 
channel  of  distribution.  In  identifying 
levels  of  trade  for  CEP  and  for  home 
market  sales,  we  considered  the  selling 
functions  reflected  in  the  CEP.  after  the 
deduction  of  expenses  and  profit  under 
section  772(d)  of  the  Act,  and  those 
reflected  in  the  home  market  starting 
price  before  making  any  adjustments. 
VVe  expect  that,  if  claimed  levels  of 
trade  are  the  same,  the  functions  and 
activities  of  the  seller  should  be  similar. 


Conversely,  if  a  party  claims  that  leveis 
of  trade  are  different  for  different  groups 
of  sales,  the  functions  and  activities  of 
the  seller  should  be  dissimilar. 

The  record  evidence  before  us  in  this 
review  indicates  that  the  home  market 
and  the  CEP  levels  of  trade  have  not 
changed  from  the  1995-96  review.'  As 
in  prior  segments  of  the  proceeding,  we 
determined  that  for  Ausimont  there  was 
one  home  market  level  of  trade  and  one 
U.S.  level  of  trade  (i.e.,  the  CEP  level  of 
trade).  In  the  home  market,  Ausimont 
sold  directly  to  fabricators.  These  sales 
primarily  entailed  selling  activities  such 
as  inventory  maintenance,  technical 
services,  strategic  and  economic 
planning,  market  research,  computer 
assistance  and  business  system 
development  assistance,  personnel 
training,  engineering  services,  and 
delivery  services 

In  determining  the  level  of  trade  for 
the  U.S.  sales,  we  only  considered  the 
selling  activities  reflected  in  the  price 
after  making  the  appropriate 
adjustments  under  section  772(d)  of  the 
Act.  (See,  e.g.  Certain  Stainless  Wire 
Rods  From  France:  Final  Results  of 
Antidumping  Administrative  Review, 
61  FR  47874.  4787^-80  (Sept.  11,  1996). 
The  CEP  level  of  trade  involves  minimal 
selling  functions  (e.g.,  invoicing).  Based 
on  a  comparison  of  the  home  market 
level  of  trade  and  this  CEP  level  of 
trade,  we  find  the  home  market  sales  to 
be  at  a  different  level  of  trade  from,  and 
more  remote  from  the  factory  than,  the 
CEP  sales. 

As  noted  above,  all  of  the  Ausimont's 
home  market  sales  were  at  a  single  level 
of  trade  which  is  different  from  the  CEP 
level  of  trade.  Section  773(a)(7)(A)  of  the 
Act  directs  us  to  make  an  adjustment  for 
difference  in  levels  of  trade  where  such 
differences  affect  price  comparability. 
However,  we  were  unable  to  quantify 
such  price  differences  from  information 
on  the  record.  Because  we  have 
determined  that  the  home-market  level 
of  trade  is  more  remote  from  the  factory 
than  the  CEP  level  of  trade  but  the  data 
necessary  to  calculate  a  level-of-trade 
adjustment  are  unavailable,  we  made  a 
CEP-offset  adjustment  to  NV  pursuant  to 
section  773(a)(7)(B)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York.  Section  773A(a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  in  order  to  convert  foreign 


'  See  62  FR  48592.  September  16.  1997  (final 
res^jlls)  and  62  FR  26283,  May  13.  1997 
(preliminary  retulu). 
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currencies  inlo  U.S.  dollars,  unless  the 
daily  rate  involves  a  fluctuation.  In 
accordance  with  our  practice,  we  have 
determined  as  a  general  matter  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent.  The  benchmark  is 


aetinea  as  tne  roiiing  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate.  See  Policy  Bulletin  96-1  Currency 
Conversions,  61  FR  9434  (March  8. 
1996). 


Manufacturer/exportef 


Austmont  S.p.A 


Prpliminar>  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Period 


08/01/96-07/31/97 


Margin 
(percent) 


40.90 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Case  briefs  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument.  The  Department  will  issue 
the  final  results  otthe  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing, 
within  120  days  of  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Because  the  inability  to  link  sales  with 
specific  entries  prevents  calculation  of 
duties  on  an  entry-by-enlry  basis,  we 
have  calculated  an  importer-specific  ad 
valorem  duty  assessment  rate  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  these 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  NV  and  CEP,  by  the 
total  CEP  value  of  the  sales  compared, 
and  adjusting  the  result  by  the  average 
difference  between  CEP  and  customs 
value  for  all  merchandise  examined 
during  the  POR.)  Individual  differences 
between  CEP  and  NV  may  vary  from  the 
percentage  stated  above.  Upon 
completion  of  this  review,  the 


Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
dumping  duties  on  entries  of 
merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  PTFE  resin  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Ausimont  will  be  the 
rate  established  in  the  final  results  of 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 
value  (LTFV)  investigations  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  previous 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  46.46 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation  (50  FR  26019, 
June  24.  1985). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
the  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 


occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  use.  1675(a)(1)  and  19 
CFR  353.22(1996). 

Dated:  May  4.  1998. 
Robert  S.  L«Ruasa. 

Assistant  Secretary  for  Import 

Administration. 

IFRDoc  lA-lJTI 8  Filed  5-8-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A--427-CX)9] 

Industrial  Nitrocellulose  from  France: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration. 

International  Trade  Administration, 

rVpartment  of  Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  Hercules  Incorporated,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  from  France.  The  review 
covers  Bergerac.  N.C.  (formerly 
identified  by  the  name  of  its  parent 
company,  Societe  Nationale  des  Poudres 
et  Explosifs),  and  its  affiliates  for  the 
period  August  1.  1996,  through  July  31. 
1997. 

We  have  preliminarily  determined 
that  sales  for  Bergerac,  N.C,  have  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
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issue  and  (2!  a  brief  summary  of  the 
argument 

EFFECTIVE  DATE:  .Mav  11,  1998 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
?-apf.  Lyn  Johnson,  or  David  Dirstme, 
Import  Administration,  International 
Trade  .Administration,  US  Department 
of  Commerce.  Washington,  DC.  20230, 
telephone  (202)  482-473:^- 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  -Act),  are  references  to  the 
pro\isions  effective  lanuary  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  .Act  by  the  Uruguay  Round 
.Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (62  FR  27295). 

Background 

On  August  10,  1983,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (48 

FR  .16303)  the  antidumping  duty  order 
on  industrial  nitrocellulose  (INC)  from 
France  On  September  25.  1997,  in 
accordance  with  19  CFR  353.22(c),  we 
published  a  notice  of  initiation  of 
administrative  review  of  this  order  for 
the  period  .August  1,  1996,  through  July 
31.  1997  (the  POR)  (62  FR  50292)  The" 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
INC  containing  between  10.8  and  12,2 
percent  nitrogen,  l.N'C  is  a  dry,  white, 
amorphous  synthetic  chemical 
produced  by  the  action  of  nitric  acid  on 
cellulose  The  product  comes  in  several 
viscosities  and  is  used  to  form  films  m 
lacquers,  coatings,  furniture  finishes 
and  printing  inks  Imports  of  this 
produc^re  classified  under  the  HTS 
subheadings  3912.20.00  and  3912,90.00. 
The  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  des(.riptions  of  the  scope  of  this 
proceeding  remain  dispositne 

Export  Price  and  Constructed  Export 
Pnce 

For  the  price  to  the  United  States,  we 
used  export  price  (EP)  or  constructed 
export  price  (CEP)  as  defined  in  sections 
772(a)  and  (b)  of  the  Act,  as  appropriate. 
We  calculated  EP  and  CEP  based  on  the 
packed  f  o.b.,  c.i.f..  or  delivered  price  to 
unaffiliated  purchasers  in,  or  for 
exportation  to,  the  United  States,  We 
made  deductions,  as  appropriate,  for 


rebates  We  also  made  deductions  for 
any  movement  expenses  in  accordance 
with  section  772(c)(2)iAl  of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act  and  the  Statement  of 
■Administrative  .Action  (S.AA1  (at  823- 
824)  to  the  UR.A,A,  we  calculated  the 
CEP  by  deducting  selling  expenses 
as-sociated  with  economic  activities 
occurring  in  the  United  Slates, 
including  commissions.  direc:t  selling 
e.xpenses,  and  indirect  selling  exf>enses 
in  the  United  States.  For  sales  without 
payment  dates,  we  calculated  credit 
expenses  using  the  date  of  the 
supplemental  response,  Fmali\    we 
made  an  adjustment  to  CEP  for  profit 
allocated  to  these  expenses  in 
accordance  with  section  ~72(d){3)  of  the 
Act. 

With  respect  to  subject  merchandise 
to  which  value  was  added  m  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers,  we  determined  that  the 
special  rule  for  merchandise  with  value 
added  after  importation  under  section 
7''2(ei  of  the  Act  applied   Section  772(e) 
of  the  Act  provides  that,  where  the 
subiect  merchandise  is  imported  by  a 
person  affiliated  with  the  producer  or 
exporter  and  the  value  added  in  the 
United  States  by  the  affiliated  person  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise,  we  shall 
determine  the  CEP  for  such 
merchandise  using  the  price  of  identical 
or  other  subject  merchandise  if  there  is 
a  sufficient  quantity  of  sales  to  provide 
a  reasonable  basis  for  comparison  and 
we  determine  that  the  use  of  such  sales 
is  appropriate  If  there  is  not  a  sufficient 
quantity  of  such  sales  or  if  we  determine 
that  using  the  price  of  identical  or  other 
subiect  merchandise  is  not  appropriate, 
we  may  use  any  other  reasonable  basis 
to  determine  the  CEP 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  the  merchanaise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  the  subject  merchandise 
by  the  affiliated  person  Based  on  this 
analysis,  we  determined  that  the 
estimated  value  added  in  the  United 
States  accounted  for  at  least  65  percent 
of  the  price  charged  to  the  first 
unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.  Therefore,  we  determined  that 
the  value  added  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise.  .Also,  we  determined  that 
there  was  a  sufficient  quantity  of  sales 
remaining  to  provide  a  reasonable  basis 
for  comparison  and  that  the  use  of  such 


sales  is  appropriate.  Accordingly,  for 
purposes  of  determining  dumping 
mai^ins  for  these  sales,  we  have  used 
the  weighted-average  dumping  margins 
calculated  on  sales  of  identical  or  other 
subject  merchandise  sold  to  unaffiliated 
persons.  No  other  adjustments  to  EP  or 
CEP  were  claimed  or  allowed. 

Normal  \alue 

In  calculatmg  norma!  value  (NV),  we 
determined  that  the  quantity  of  foreign 
like  product  sold  by  the  respondent  in 
the  exporting  country  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States  pursuant  to  section 
773(a)(1)  of  the  Act  because  the  quantity 
of  sales  in  the  home  market  was  greater 
than  five  percent  of  the  sales  to  the  U.S. 
market.  Therefore,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act,  we 
based  NV  on  the  prices  at  which  the 
foreign  like  products  were  first  sold  for 
consumption  in  the  exporting  country. 

We  used  sales  to  affiliated  customers 
only  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e.,  at 
prices  comparable  to  prices  at  which  the 
firm  sold  identical  merchandise  to 
unrelated  customers. 

We  calculated  monthly,  weighted- 
average  NVs.  Where  possible,  we 
compared  U.S.  sales  to  sales  of  identical 
merchandise  in  France.  When  identical 
merchandise  was  not  sold  during  the 
relevant  contemporaneous  period,  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  Uke  product  in 
accordance  with  sections  771(16)(B)  and 
(C)  of  the  Act. 

(See  the  Matching  Methodology  section 
of  our  analysis  memorandum  to  the  file, 
dated  April  17,  1998.) 

Home-market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  the  affiliated  and  unaffiliated 
purchasers  in  the  home  market.  We 
made  deductions,  where  appropriate, 
for  discounts,  rebates,  price  adjustments 
and  home  market  movement  charges. 
Where  applicable,  we  made  adjustments 
for  differences  in  packing  and  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the  Act. 
We  also  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  for  , 

differences  in  circumstances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
353.56.  For  comparison  to  EP,  we  made 
COS  adjustments  by  deducting  home- 
market  direct  selling  expenses  from  and 
adding  U.S.  direct  selling  exf)enses  to 
NV.  For  comparisons  to  CEP,  we  made 
COS  adjustments  by  deducting  home- 


>H  ill 


Padaral  K.-i;istpr/Vol.  63.  No.  90 /Monday.  May  n.  1998 /Notices 


market  direct  selling  expenses  from  NV. 
We  also  made  adjustments,  where 
applicable,  for  home-market  indirect 
selling  expenses  to  offset  U.S. 
commissions  in  CEP  calculations. 

Level  of  Trade 

To  the  extent  practicable,  wo 
determine  NV  for  sales  at  the  same  level 
of  trade  as  the  U.S.  sales  (either  EP  or 
CEP).  When  there  are  no  sales  at  the 
same  level  of  trade,  we  compare  U.S. 
sales  to  home-market  sales  at  a  different 
level  of  trade.  The  NV  level  of  trade  is 
that  of  the  starting-price  sales  in  the 
home  market. 

To  determine  whether  home-market 
sales  were  at  a  different  level  of  trade 
than  U.S.  sales  for  this  review,  we 
examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
Based  on  the  record  evidence,  we  found 
that  there  were  signifii.ant  differences 
between  the  selling  activities  associated 
with  the  home-market  level  of  trade  and 
those  associated  with  both  EP  and  CEP. 
Therefore,  we  determined  that  EP  and 
CEP  sales  are  at  a  different  level  of  trade 
than  the  home-market  sales. 
Consequently,  we  could  not  match  U.S. 
sales  to  sales  at  the  same  level  of  trade 
in  the  home  market.  Moreover,  data 
necessary  to  determine  a  level-of-trade 
adjustment  was  not  available.  Therefore, 
when  we  matched  EP  sales  to  sales  in 
the  home  market,  we  made  no  level-of- 
trade  adjustment.  However,  because 
home-market  sales  were  made  at  a  more 
advanced  stage  of  distribution  than  that 
of  the  CEP  level,  we  made  a  CEP-offset 
adjustment  when  comparing  CEP  and 
home-market  sales,  in  accordance  with 
section  773(aK7)(B)  of  the  Act.  For  a 
more  detailed  description  of  our 
analysis,  see  the  Level-of-Trade  section 
of  our  analysis  memorandum  dated 
April  17,  1998. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margin  for  the  period 
August  1.  1996.  through  luly  31.  1997  to 
be  as  follows: 


Company 

Margin 
(percent) 

Bergefac.  N.C 

9.24 

Any  interested  party  may  request  a 
hearing  within  30  days  of  the  date  of 
publication  of  this  notice.  A  hearing,  if 
requested,  will  be  held  2  days  after 
submission  of  rebuttal  briefs  at  the  main 
Commerce  Department  building. 

Issues  raisea  in  the  hearing  will  be 
limited  to  those  raised  in  briefs  and 


rebuttal  bnefs.  Bnefs  from  interested 
parties  may  be  filed  no  later  than  30 
days  after  the  date  of  publication. 
Rebuttal  briefs,  limited  to  the  issues 
raised  in  case  briefs,  may  be  filed  no 
later  than  five  days  after  the  deadline  for 
filing  case  briefs. 

Parties  who  submit  briefs  or  rebuttal 
briefs  in  this  proceeding  are  requested 
to  submit  with  each  argument:  (1)  A 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argimient. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  hearing  The  Department  will  issue 
final  results  of  this  review  within  120 
days  of  publication  of  these  preliminary 
results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  the  inability  to  link 
sales  with  specific  entries  prevents 
calculation  of  duties  on  an  entry-by- 
entry  basis,  we  have  calculated 
importer-specific  ad  valorem  duty- 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  NV  and 
statutory  EP  or  CEP.  by  the  total 
statutory  EP  or  CEP  value  of  the  sales 
compared  and  adjusting  the  result  by 
the  average  difference  between  EP  or 
CEP  and  customs  value  for  all 
merchandise  examined  during  the  POR.) 
Bergerac.  N.C.  could  not  identify  the 
importer  of  record  for  certain  sales  to 
unaffiliated  customers.  Therefore,  we 
have  calculated  a  single,  per-unit  duty 
assessment  rate  by  dividing  the  total 
dumping  margins  by  the  total  quantity 
sold  for  these  importers. 

Furthermore,  tne  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash-deposit  rates  for  Bergerac,  N.C. 
will  be  the  rate  established  in  the  final 
results  of  this  review  (except  that  no 
deposit  will  be  required  if  the  firm  has 
a  zero  or  de  minimis  margin,  i.e..  a 
margin  less  than  0.5  percent):  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash- 


deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  investigation  (LTFVl,  but  the 
manufacturer  is,  the  cash-deposit  rate 
wrill  be  the  rate  established  for  the  most 
recent  period  for  the  manufai  turer  of 
the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  1.38.  This  is  the  "all 
others"  rate  from  the  LTTV  investigation 
which  we  are  reinstating  in  accordance 
with  the  decisions  by  the  Court  of 
International  Trade  in  Floral  Trade 
Council  V.  United  States.  Slip  Op.  93- 
79  (May  25.  1993).  and  Federal-Mogul 
Corporation  and  The  Tonington 
Company  V.  United  States.  Slip  Op.  93- 
83  (May  25,  1993).  These  cash-deposit 
rates,  when  imposed,  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  May  4.  1998. 
Robert  S.  LaRusM. 
Aiiiitant  Secretary  for  Import 
Administration. 
|FR  Doc.  98-12315  Filed  5-8-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

m 
International  Trade  Administration 

[A-42i-602] 

Industrial  Phosphoric  Acid  From 
Belgium.  Preliminary  Results  ot 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

action:  Notice  of  preUrainary  results  of 

antidumping  duty  administrative  review 

of  industrial  phosphoric  acid  from 

Belgium. 

SUMMARY:  In  response  to  requests  from 
one  respondent,  petitioner  and  one 
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domestic  producer,  the  Department  of 
Commerce  is  conducting  an 
administratue  review  of  the 
antidumping  duty  order  on  industrial 
phosphoric  acid  from  Belgium  The 
period  of  review  is  August  1.  1996 
through  July  31,  1997  This  review 
covers  imports  of  industrial  phosphoric 
acid  from  one  producer.  Societe 
Chimique  Prayon-Rupel  S.A. 
("Prayon"). 

We  have  preliminarily  found  that 
sales  of  subject  merchandise  have  been 
made  below  norma!  value  If  these 
preliminarv'  results  are  adopted  in  our 
final  results,  we  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  based  on  the  difference  between 
the  export  price  and  normal  value 

Interested  parties  are  invited  to 
comment  on  the.se  preliminarv  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument  We  will 
issue  the  final  results  not  later  than  120 
days  from  the  date  of  publication  of  this 
notice. 

EFFECTIVE  DATE:  May  11.  1998 
FOR  FURTHER  INFORMATION  COffTACT: 
RolR-trt  Blani^enbaker  or  Thomas  Futtner. 
AD/C\^D  Enforcement  Office  4.  Import 
Administration.  International  Trade 
Administration.  US  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,,  Washington,  DC  20230; 
telephone  (202)  482-0989,  and  482- 
3814.  respectivelv 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuarv  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  .Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351, 
62  FR  27296  (May  19,  1997). 

Background 

On  August  20,  198:',  the  Department 
published  in  the  Federal  Register  (.52 
FR  31439)  the  antidumping  duty  order 
on  industrial  phosphoric  acid  ("IPA") 
from  Belgium,  On  August  4,  1997.  the 
Department  published  in  the  Federal 
Register  (62  FR  41925)  a  notice  of 
tipportunity  to  request  an  administrative 
review  of  this  antidumping  dutv  order 
On  August  29,  1997,  m  accordance  with 
19  CFR  351.213fb),  Prayon,  the 
petitioner  FMC  Corporation  ( "FMC"). 
and  Albright  &.  Wiison  Americas  Inc. 


("Wilson"),  a  domestic  producer  of  the 
subject  merchandise,  requested  that  the 
Department  conduct  an  administrative 
review  of  Prayon  s  exports  of  subject 
merchandise  to  the  United  States.  We 
published  the  notice  of  initiation  of  this 
review  on  September  25,  1997  (62  FR 
50292). 

Scope  of  the  Review 

The  products  covered  bv  this  review 
include  shipments  of  IP.\  from  Belgium. 
This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numt)ers 
2809.2000  and  4163.0000  The  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Product  Comparisons 

We  calculated  monthly,  weighted- 
average,  norma!  values  (NVs).  The 
industrial  phosphoric  acid  exported  by 
Prayon  to  the  United  States  is 
PRAYFHOS  F5,  a  refined  industrial 
phosphoric  acid,  and  is  the  identical 
merchandise  sold  by  Prayon  in  its  home 
market  in  Belgium.  Therefore,  we  have 
compared  U.S.  sales  to 
contemporaneous  sales  of  identical 
merchandise  in  Belgium. 

Export  Price 

Prayon  sells  to  end-users  in  the 
United  States  through  its  affiliated  sales 
agent.  For  these  sales,  we  used  export 
price  (EP).  In  accordance  with  sections 
772  (a)  and  (c)  of  the  Act.  we  calculated 
and  EP  because  Prayon  sold  the 
merchandise  directly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation.  Additional 
factors  used  to  determine  EP  include:  (1) 
Whether  the  merchandise  was  shipped 
directly  from  the  manufacturer  to  the 
unaffiliated  US.  customer;  (2)  whether 
this  was  the  customarv'  commercial 
channel  between  the  parties  involved; 
and  (3)  whether  the  function  of  the  U.S. 
affiliate  was  limited  to  that  of  a 
processor  of  sales-related 
documentation  and  a  communications 
link  with  the  unrelated  buyer.  Where 
the  facts  indicate  that  the  activities  of 
the  U.S.  affiliate  were  ancillary  to  the 
sale  [e.g.,  arranging  transportation  or 
customs  clearance,  invoicing),  we  treat 
the  transactions  as  EP  sales.  See  e.g.. 
Certain  Corrosion  Resistant  Steel  Flat 
Products  From  Canada:  Final  Results  of 
Antidumping  Duty  .'Administrative 
Review.  63  FR  12725.  12738  (March  16, 
1998]  The  record  in  this  case  indicates 
that  Prayon  has  correctly  classified  its 
U.S.  sales  as  EP  sales.  Prayon's  affiliated 
sales  agent  m  the  I'nited  States.  Quadra 
Corporation  (USA)  ("Quadra"),  served 


as  a  processor  of  sales-related 
documentation. 

EP  sales  were  based  on  the  delivered 
pnce  to  unaffiliated  purchasers  in.  or  for 
exportation  to.  the  United  States.  As 
appropriate,  we  made  deductions  for 
discounts  and  rebates,  including  early 
payment  discounts.  We  made 
deductions  for  movement  exp>enses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act;  these  included  foreign  inland 
freight,  foreign  brokerage  and  handling, 
ocean  freight,  marine  insurance,  U.S. 
customs  brokerage  fees,  merchandise 
processing  fees,  and  U.S.  inland  freight 
expenses. 

Normal  V  alue 

We  compared  the  aggregate  quantity 
of  home  market  and  U.S.  sales  and 
determined  that  the  quantity  of  the 
company's  sales  in  its  home  market  was 
more  than  five  percent  of  the  quantity 
of  its  sales  to  the  U.S.  market. 
Consequently,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act,  we  based 
NV  on  home  market  sales. 

We  also  excluded  from  our  NV 
analysis  sales  to  afllliated  home  market 
customers  where  the  weighted-average 
sales  prices  to  the  affiliated  parties  were 
less  than  99.5  f)ercent  of  the  weighted- 
average  sales  prices  to  unaffiliated 
parties.  See  Usinor  Sacilor  v.  United 
States.  872  F.  Supp.  1000,  1004  (CFT 
1994). 

We  also  made  adjustments,  consistent 
with  section  773(a)(6)(B)  of  the  Act,  for 
inland  freight.  In  addition,  we  made 
adjustments  for  differences  in 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410. 

In  calculating  credit  exf>ense,  Prayon 
rejxirted  the  discount  on  accounts 
receivable  sold  to  its  affiliated 
coordination  center.  Since  the  reported 
credit  expense  is  greater  than  the  credit 
expense  calculated  using  the  standard 
credit  calculation  [i.e..  (date  of  payment 
less  date  of  shipment/  365)*  monthly 
home  market  short-term  interest  rates* 
gross  price),  we  have  determined  that 
the  discount  transaction  between 
Prayon  and  its  affiliated  coordination 
center  is  not  conducted  at  arms-length. 
Accordingly,  we  have  used  the  standard 
credit  calculation  when  calculating  the 
amount  of  credit  to  deduct  from  normal 
value.  We  used  the  monthly  home 
market  short-term  borrowdng  rates 
provided  by  Prayon  in  calculating 
inventory  carrying  costs  as  the  basis  for 
the  monthly  home  market  short-term 
interest  rates  used  in  the  credit 
calculation. 

No  other  adjustments  were  claimed  or 
allowed. 
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Level  ot  Irade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  export 
price  (EP)  or  the  (constructed  export 
price  (CEP)  transaction.  The  NV  LOT  js 
that  of  the  starting-price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  constructed  value,  that  of  the 
sales  from  which  we  derive  selling, 
general  and  administrative  expenses 
and  profit.  For  EP.  the  U.S  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  exporter  to 
importer.  For  CEP.  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP.  we 
examine  stages  in  the  marketing  process 
and  selling  functions  ^long  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer  If  the 
comparison-market  sale  are  at  a 
different  LOT.  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act,  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  South  Africa.  62  FR 
61731.  61732  (November  19.  1997). 

Prayon  did  not  claim  a  LOT 
adjustment;  however,  we  requested 
information  concerning  Prayon's 
distribution  system,  including  selling 
functions,  to  determine  whether  such  an 
adjustment  was  necessary.  Prayon 
reported  that  all  sales  during  the  period 
of  review  (POR).  in  both  the  comparison 
market  (the  home  market  in  this  case) 
and  the  United  States,  were  to  end-users 
and  distributors.  In  the  U.S.  market. 
Prayon  sells  to  end-users  through  its 
affiliated  sales  agent.  The  subject 
merchandise  is  shipped  from  tankage  in 
a  storage  facility  in  Canada  directly  to 
the  customer.  In  the  home  market. 
Prayon  sells  through  several  channels  of 
distribution.  The  first  channel  includes 
direct  sales  made  to  end-users.  For  the 
other  channels.  Prayon  sells  to  either 
end-users  or  distributors  through  its 
affiliated  sales  agent.  For  all  home 


ni.ifKf I  customers.  Prayon  ships  the 
subject  merchandise  via  independent 
carriers  directly  to  the  customer  from  its 
storage  facilities  at  the  plant.  We  have 
examined  information  provided  by 
Prayon  concerning  these  sales  and 
determined  that  the  selling  functions  are 
the  same  in  the  home  market  and  U.S. 
market.  Prayon  negotiates  all  final 
prices  and  quantities,  and  bears  the  cost 
of  storage  and  handling,  surveys  and 
delivery  to  customer  Prayon  does  not 
maintain  inventories  for  its  customers, 
provide  after-sales  service,  or  offer 
advertising  or  other  sales  support 
activities  to  its  customers  in  either 
market.  Therefore,  we  preliminarily 
determine  that  sales  in  the  home  market 
and  sales  in  the  United  States  are  at  the 
same  LOT  and  that  no  adjustment  is 
warranted. 

Commissions 

The  Department  operates  under  the 
assumption  that  commission  payments 
to  affiliated  parties  (in  either  the  United 
States  or  home  market)  are  not  at  arm's 
length.  The  Court  of  International  Trade 
has  held  that  this  is  a  reasonable 
assumption.  See  Outokumpu  Copper 
Rolled  Products  AB  v.  United  States, 
850  F.  Supp.  16.22  (1994) 

Accordingly,  the  Department  has 
established  guidelines  to  determine 
whether  affiliated  party  commissions 
are  paid  on  an  arm's-length  basis  such 
that  an  adjustment  for  such 
commissions  can  be  made.  See  Taf>ered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan,  61  FR 
57,629  (November  7.  1996).  First,  we 
compare  the  commissions  paid  to 
affiliated  and  unaffiliated  sales  agents  in 
the  same  market.  If  there  are  no 
commissions  paid  to  unaffiliated 
parties,  we  then  compare  the 
commissions  earned  by  the  affiliated 
selling  agent  on  sales  of  merchandise 
produced  by  the  respondent  to 
commissions  earned  on  sales  of 
merchandise  produced  by  unaffiliated 
sellers  or  manufacturers.  If  there  is  no 
benchmark  which  can  be  used  to 
determine  whether  the  affiliated  party 
commission  is  an  arm's-length  value 
(i.e..  the  producer  does  not  use  an 
unaffiliated  selling  agent  and  the 
affiliated  selling  agent  does  not  sell 
subject  merchandise  for  em  unaffiliated 
producer),  the  Department  assumes  that 
the  affiliated  party  commissions  are  not 
paid  on  an  arms-length  basis. 

In  this  case.  Prayon  used  an  affiliated 
sales  agent  in  the  home  market  and  a 
different  affiliated  sales  agent  in  the 
United  States.  Prayon  did  not  use 


unaffiliated  agents  during  the  POR  and 
did  not  place  on  the  record  information 
that  its  affiliated  home  market  and  U.S. 
selling  agents  acted  as  agents  for 
unaffiliated  producers  of  the  subject 
merchandise.  As  a  result,  we  were 
unable  to  establish  a  benchmark  for  use 
in  determining  whether  commission 
payments  Prayon  made  to  affiliated 
selling  agents  were  at  arm's  length. 
Accordingly,  we  preliminarily 
determine  not  to  make  a  circumstance  of 
sale  adjustment  for  commissions  in 
either  market. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
based  on  rates  certified  by  the  Federal 
Reserve  Bank  in  effect  on  the  dates  of 
US  sales.  See  Change  in  Policy 
Regarding  Currency  Conversions.  61  FR 
9434  (March  8.  1996). 

Prfliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
August  1.  1996  through  July  31.  1997: 


Manulacturer/exporter 

Margin 
(percent) 

Prayon _ « 

396 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  die  date 
of  publication  of  this  notice  Interested 
parties  may  also  request  a  hearing 
within  ten  days  of  publication.  If 
requested,  a  hearing  will  be  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  44  days  after  the  date  of 
publication  or  the  first  work  day 
thereafter  Interested  parties  may  submit 
case  briefs  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication  of  this  notice.  The 
Department  will  issue  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
briefs,  within  120  days  from  the 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  the 
methodology  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Termination  of 
Administrative  Review:  Circular 
Welded  Non-Alloy  Steel  Pipe  from  the 
Republic  of  Korea  (62  FR  55574, 
October  27,  1997).  we  calculated 
exporter/importer-specific  assessment 
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values  by  dividing  the  total  dumping 
duties  due  for  each  importer  by  the 
number  of  tons  u5ed  to  determine  the 
duties  due.  We  will  direct  Customs  to 
assess  the  resulting  per-ton  dollar 
amount  against  each  ton  of  the 
merchandise  entered  by  these  importers 
during  the  review  period. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  industrial  phosphoric  acid  from 
Belgium  entered,  or  vNithdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposU  rate  for  the 
reviewed  company  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review  (e.xrept  no  cash 
deposit  will  be  required  where  the 
weighted-average  margin  is  de  minimis, 
i.e..  less  than  0  5  percjent):  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review- 
but  covered  in  the  original  less-than- 
fair-vaiue  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  an  individual  rate. 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review,  a  previous  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  onginal  investigation,  the  cash 
deposit  rate  will  be  14,67  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entnes  during  this 
review  period   Failure  to  comply  with 
this  requirement  could  result  in  the 
Set;retar\''s  presumption  that 
reimbursement  of  antidumping  duties 
cK.curred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated   Mhv  4    1998 
Robert  S,  LaRussa. 
Assistant  Secretary.  Import  Administration. 

|FR  DfK    98-!  JTI 7  Filed  5-8-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No,  94-2A007. 

SUMMARY:  The  Department  of  Commerce 

has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Florida  Citrus  Exports,  L.C.  ("FCE")  on 
February  23.  1995.  Notice  of  issuance  of 
the  onginal  Certificate  was  published  in 
the  Federal  Register  on  March  8,  1995 
fRO  FR  127351 

DATE:  Effective  Februarv  4,  I9m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel.  ,\ctinB  Director, 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  (202)  482-5131.  This  is 
not  a  toll-free  number, 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authonzes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (IdQB 
The  Office  of  Export  Trading 
Company  .Affairs  ("OETCA ')  is  issuing 
this  notice  pursuant  to  15  CFR  325  6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register 
Under  Section  305(a)  of  the  .^ct  ana  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may. 
w  ithin  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review- 
No,  94-2.-\007,  was  origmallv  issued  to 
Florida  Citrus  Exports  L  C  on  February 
23.  1995  (60  FR  12735.  March  8.  1995)' 
and  previously  amended  on  January  16, 
1996  (61  FR  4255.  February  5,  1996') 

FCE's  Export  Trade  Certificate  of 
Review  has  been  amended  to 

1.  Add  the  following  entities  as  new 
"Members "  of  the  Certificate  within  the 
meaning  of  section  325  2(1)  of  the 
Regulations  (15  CFR  325.2(1)):  Dole 
Citrus,  Vero  Beach,  FL  (controlling 
entity:  Dole  Food  Company.  Inc. 
Westlake  Village.  CA);  Hogan  &  Sons, 
Inc  ,  \ero  Beach,  FL;  and  The  Packers 
of  Indian  River.  Ltd..  Ft,  Pierce,  FL. 

2.  Delete  Ocean  Spray  Cranberries 
Inc..  Vero  Beach.  FL  as  a  "Member"  of 
the  Certificate 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 


Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Etepartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230. 

Dated:  May  5.  1998. 
Morton  Schnabel, 

Acting  Director.  Office  of  Export  Trading 

Company  Affairs. 

[FR  Doc.  98-12377  Filed  5-8-98:  8:45  am) 

BIUJNQ  CODE  M1»-0n-P 

DEPARTMENT  OF  COMMERCE 

Evaluation  of  Coastal  2one 
Management  Program  ar>d  National 
Estuanne  Research  Reserves 

agency:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

DOC 

ACTION:  Notice  of  intent  to  evaluate. 

summary:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Permsylvania, 
Delaware  and  Alaska  Coastal  Zone 
Management  Programs. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
2k)ne  Management  Act  of  1972  (CZMA), 
as  amended  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
states  with  respect  to  coastal  program 
implementation.  Evaluation  of  Coastal 
Zone  Man^ement  Programs  requires 
findings  concerning  the  extent  to  which 
a  state  has  met  the  national  objectives 
enumerated  in  the  CZMA,  adhered  to  its 
coastal  program  document  approved  by 
the  Secretary  of  Commerce,  and  adhered 
to  the  terms  of  financial  assistance 
awards  funded  under  the  CZMA.  The 
evaluations  will  include  a  site  visit, 
consideration  of  public  comments,  and 
consultations  with  interested  Federal. 
State,  and  local  agencies  and  members 
of  the  public.  Public  meetings  are  held 
as  part  of  the  site  NTsits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Delaware  Coastal  Management 
Program  site  visit  will  be  from  June  1- 
5, 1998.  One  public  meeting  will  be 
held  during  the  week.  This  meeting  is 
scheduled  for  Tuesday,  June  2. 1998,  at 
7:00  P.M.,  at  the  Department  of  Natural 
Resources  and  Environmental  Control 
Auditorium,  Richardson  and  Robins 
Building,  89  Kings  Highway,  Dover, 
Delaware. 

The  Pennsylvania  Coastal 
Management  Program  site  visit  will  be 
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meeting  will  be  held  during  the  wi't- k 
This  public  meeting  will  be  on  Tuesday. 
June  9  at  7:00  P.M.  in  the  Admiral 
Room.  Raymond  M.  Blasco  M.D. 
Memorial  Library.  160  East  Front  Street. 
Erie.  Pennsylvania  16507 

The  Alaska  Coastal  Management 
Program  site  visit  will  be  from  June  9- 
18.  1998.  One  public  meeting  will  be 
held  during  the  week.  The  public 
meeting  will  be  on  Thursday.  |une  11, 
1998.  at  7:00  P.M.  at  the  Anchorage 
Legislative  Information  Office.  716  W 
4th  Avenue.  Suite  200.  Teleconference 
connections  will  be  provided  between 
Anchorage  and  the  coastal  communities 
of  Ketchikan.  Sitka.  luneau.  Cordova. 
Valdez.  Kenai.  Kodiak.  Dillingham. 
Bethel.  Nome.  Kotzebue,  and  Barrow. 

Each  State  will  issue  notice  of  the 
public  meeting  in  a  local  newspaper  at 
least  45  days  prior  to  the  public 
meeting,  and  will  issue  other  timely 
notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Vickie  A.  Allin.  Chief.  Policy 
Coordination  Division.  Office  of  Ocean 
and  Coastal  Resource  Management. 
NOS/NOAA,  1305  East-West  Highway. 
Silver  Spring.  Maryland.  20910.  When 
the  evaluation  is  completed.  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOP  FURTHER  INFORMATION  COffTACT: 
Vickie  A.  Allin.  Chief.  Policy 
Coordination  Division  (PCD),  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS/NOAA.  1305  East- 
West  Highway.  Silver  Spring,  Maryland. 
20910,  (301)  713-3090.  ext.  126. 

Federal  Domestic  Assistance  Catalog 
11.419  CoAstal  Zone.  Management  Program 
Administration. 

Dated:  May  1, 1998. 
Nancy  Foater. 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

|FR  Doc.  98-12424  Filed  5-a-98;  8:45  ami 
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National  Oceanic  and  Atmosphenc 
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OEPAWTMtN-   s^  COMMERCE  regulations  governing  the  taking. 

importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 

The  purpose  of  the  proposed  research 
is  to:  examine  the  behavior,  social 
structure  and  foraging  ecology  of  North 
Pacific  humpback  whales  through 
passive  observation  (photo- 
identification,  hydrophone  recordings, 
video  recording),  side-scan  sonar, 
playbacks  of  humpback  whale  sounds, 
and  suction  cup  tagging  with  "critter 
cam"  dive  tags,  and  obtain 
opportunistic  photo-identification 
images  and  recordings  of  killer  whales. 
Up  to  390  humpback  whales  may  be 
harassed  annually  during  these 
activities  (only  18  of  this  number  may 
be  suction  cup  tagged  annually).  Up  to 
300  killer  whales  may  be  harassed 
annually  during  photo-identification 
studies.  Research  activities  will  be 
conducted  over  a  five-year  period  in 
southeast  Alaska  waters. 

In  compliance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.].  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 


Marine  Mammais 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application. 

summary:  Notice  is  hereby  given  that 
Mr.  Fred  Sharpe.  Behavioral  Ecology 
Research  Group.  Simon  Eraser 
University.  Bumaby.  British  Columbia, 
V5A  1S6.  Canada,  has  applied  in  due 
form  for  a  permit  to  take  North  Pacific 
humpback  whales  (Megaptera 
novaeangliae]  and  killer  whales 
[Orcinus  orca)  for  purposes  of  scientific 
research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  June  10. 
1998 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office{s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway.  Room  13705. 
Silver  Spring.  MD  20910  (301/713- 
2289);  and  Regional  Administrator. 
Alaska  Region.  NMFS.  P  O  Box  21668. 
luneau.  AK  99801  (907/586-7221). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits  and 
Documentation  Division.  F/PRl,  Office 
of  Protected  Resources.  NMFS,  1315 
East-West  Highway.  Room  13130.  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jeannie  Drevenak,  :i01/713-2289. 
SUPPt-EMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.).  the 


Dated  May  6.  1998. 
Ann  !)    rprt)ush. 

Chifj,  f'ermits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
|FR  Dof   98-12416  Filed  5-«-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Otiice  o1  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Associated  Form,  and  OMB 
Number:  Registration  for  Scientific  and 
Technical  Information  Services;  DD 
Form  1540;  OMB  Number  0704-0264. 

Type  of  Request:  Extension. 

Number  of  Respondents:  500. 

Responses  Per  Respondent:  1. 
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Annual  Responses:  500. 
Average  Burden  Per  Response:  25 
minutes 
Annual  Burden  Houn:  208. 
Needs  and  Uses:  The  Department  of 
Defense  Scientific  and  Technical 
Information  Program  (STIPl  requires  the 
exchange  of  scientific  and  technical 
information  within  and  among  Federal 
Government  agencies  and  their 
contractors.  The  data  that  the  Defense 
Technical  Information  Center  (DTIC) 
handles  is  controlled,  either  because  of 
distribution  limitations  or  security 
classification   For  this  reason,  all 
potential  users  are  required  to  register 
for  service  The  registration  procedure  is 
mandated  by  DoD  Directive  5200.21, 
Dissemination  of  DoD  Technical 
Information   Federal  Government 
agencies  and  their  contractors  are 
required  to  complete  the  DoD  Form 
1540,  Registration  for  Scientific  and 
Technical  Information  Sen-'ices.  The 
contractor  community  completes  a 
separate  DD  Fonn  1.'540  for  each  contract 
or  grant  and  registration  is  valid  until 
the  contract  expires  Ai!  collected 
information  is  venfied  by  DTIC's 
Registration  Branch 

.effected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local,  or  Tribal  Government 
Frequency:  On  occasion 
Respondent's  Obligation  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr,  Edward  C. 
Springer 

Wntten  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr,  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC:  20503 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr  Gushing.  WHS/DIOR. 
1215  lefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302, 

Dated:  May  5,  1998. 
Patricia  L  Toppings, 

Alternate  USD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FRDtx    P8-12319  Filed  5-8-98;  8:45  am) 

BILUMG  CODE  S000-04-IKI 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paper\\'ork  Reduction  Act  (44  U.S.C. 
Chapter  35), 

Title  and  OMB  Number  Request  for 
Approval  of  Foreign  Government 
Employment  of  Air  Force  Members; 
OMB  Number  0701-0134. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  148. 

Responses  Per  Respondent:  1. 

Annual  Responses:  148. 

Average  Burden  Per  Response:  1  hour. 

Annua/  Burden  Hours:  148. 

Needs  and  Uses:  The  information 
collection  requirement  is  to  obtain  the 
information  needed  by  the  Secretan-  of 
the  Air  Force  and  the  Secretary  of  State 
on  which  to  base  a  decision  to  approve 
or  disapprove  a  request  to  work  for  a 
foreign  government  This  approval  is 
specified  bv  Title  37,  Gnited  States 
Code  Section  908  This  statute  delegates 
such  approval  authority  of  Congress  to 
the  respective  service  secretaries  and  to 
the  Secretary  of  State  Respondents  are 
Air  Force  retired  members  who  have 
gained  jobs  with  a  foreign  government 
and  who  must  obtain  approval  of  the 
Set.retarv  of  the  .\n  Force  and  the 
Secretary  of  State  to  do  so  Information 
in  the  form  of  a  letter,  includes  a 
detailed  description  of  duty,  name  of 
empiover.  Social  Security  Number,  and 
statements  specifvmg  whether  or  not  the 
employee  will  be  compensated: 
declaring  if  employee  will  be  required 
or  plans  to  obtain  foreign  citizenship; 
declaring  that  the  memf>er  will  not  be 
required  to  execute  an  oath  of  allegiance 
of  the  foreign  government   verifying  that 
the  member  understands  that  retired 
pav  equivalent  to  the  amount  received 
from  the  foreign  government  may  be 
withheld  if  he  or  she  accepts 
employment  with  a  foreign  government 
before  receiving  approval.  Reserve 
members  only  must  include  a  request  to 
be  reassigned  to  Inactive  Status  List 
Reserve  Section  (Reserve  Section  Code 
RBI  .After  verifying  the  status  of  the 
individual,  the  letter  is  forwarded  to  the 
Air  Force  Review  Board  for  processing. 
If  the  signed  letter  is  not  included  in  the 
file,  individuals  reviewing  the  file 
cannot  furnish  the  necessary 
information  to  the  Secretary  of  the  Air 
Force  and  the  Secretary'  of  State  on 
which  a  decision  can  be  made 
Requested  information  is  necessary  to 
maintain  the  integrity  of  the  Request  for 
Approval  of  Foreign  Government 
Employment  Program 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit. 
Frequency:  On  occasion. 


Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  May  5,  1998 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  98-12320  Filed  S-fr-98;  8:45  am] 

Bik^lNG   CC'Of    5O0C-W  J* 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
Manual  tor  Courls-Martial 

AGENCY:  Joint  Service  Committee  on 
Military  justice  (JSC). 
ACTION:  Notice  of  proposed 
amendments. 

summary:  The  Department  of  Defense  is 
Lonsicienng  recommending  changes  to 
the  Manual  for  Courts-Martial,  United 
States,  (1995  ed.)  [MCM).  The  proposed 
changes  are  the  1998  draft  armual 
review  required  by  the  MCM  and  DoD 
Directive  5500.17,  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  (JSC)  on  Military  Justice." 
May  8,  1996.  The  proposed  changes 
concern  the  preamble,  the  rules  of 
procedure  and  evidence  applicable  in 
trials  by  courts-martial  and  the  punitive 
articles  describing  offenses.  The 
proposed  changes  to  one  offense  are 
contingent  upon  the  passage  of 
legislation  amending  that  offense.  More 
specifically,  the  proposed  changes 
would:  (1)  Clarify  the  method  of 
identifying  amendments  to  and  editions 
of  the  MCM  should  more  than  one 
executive  order  be  signed  in  a  given 
year;  (2)  set  forth  the  rules  for  issuing 
protective  orders  preventing  the  parties 
and  witnesses  from  maldng  out  of  court 
statements  when  there  is  a  substantial 
likelihood  of  material  prejudice  to  a  fair 
trial;  (3)  clarify  which  "convictions"  are 
admissible  on  sentencing;  (4) 
incorporate  numerous  references  into 
the  existing  rules,  discussion,  and 
punitive  articles  to  confinement  with  or 


:jih  u> 


(in  ,il    Kf'Visti'i 


Q'^iB/Noticev 


without  eligibility  for  parole  (authorized 
punishments,  other  penalties  for  capital 
cases,  voting  procedures,  number  of 
votes  required  for  reconsideration  of 
sentence,  maximum  punishments, 
mandatory  minimums.  proposals  of 
sentences,  and  action  on  the  sentence); 
(5)  update  all  of  the  sample 
speciTications  by  removing  the  reference 
to  the  20th  century  from  the  date  of  the 
offense:  (6)  reject  the  automatic  change 
to  MR.E.  407  based  on  the  December  1. 
1997  change  to  F.R.E.  407;  (7)  delete 
M.R.E.  415  (Evidence  of  Similar  Acts  in 
Civil  Cases  concerning  Sexual  Assault 
or  Child  Molestation);  and  (8) 
implement  changes  to  paragraph  35  of 
the  punitive  articles  (Article  111 
Drunken  or  reckless  operation  of  a 
vehicle,  aircraft,  or  vessel)  contingent 
upon  the  passage  of  legislation 
amending  Article  1 1 1  of  the  UCMJ  to 
provide  a  blood/alcohol  blood/breath 
concentration  of  0.08  or  more  as  a  per 
se  standard  of  illegal  intoxication. 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation.  Executive  Orders. 
Proclamations,  and  Reports  and 
Comments  Thereon."  May  21.  1964.  and 
do  not  constitute  the  ofHcial  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  "Role  and 
Responsibilities  of  the  |oint  Service 
Committee  (JSC)  on  Military  Justice,  " 
May  8,  1996.  This  notice  is  intended 
only  to  improve  the  internal 
management  of  the  Federal  Government. 
It  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  any  party  against 
the  United  States,  its  agencies,  its 
officers,  or  any  person. 

ADDRESSES:  Comments  on  the  proposed 
changes  should  be  sent  to  LtCol  Thomas 
C.  laster,  U.S.  Air  Force,  Air  Force  Legal 
Services  Agency,  112  Luke  Avenue, 
Room  343,  Boiling  Air  Force  Base, 
Washington,  DC  20332-«000. 

DATES:  Comments  on  the  proposed 
i:hanges  must  be  received  no  later  than 
luly  27.  1998.  for  consideration  by  the 
ISC 

FOR  FURTHER  INFORMATION  CONTACT: 
LtCol  Thomas  C.  Jaster.  U.S.  Air  Force, 
Air  Force  Legal  Services  Agency,  112 
Luke  Avenue,  Room  343,  Boiling  Air 
Force  Base,  Washington,  DC  20332- 
8000,  (202)  767-1539;  FAX  (202)  404- 
8755. 

The  fuJI  text  of  the  affected  sections 
follows: 


The  last  subparagraph  of  paragraph  4 
of  the  Preamble  is  amended  to  read  as 
follows: 

"The  Manual  shall  be  identified  as 
"Manual  for  Courts-Martial,  United 
States  (XXXX  edition)."  Any 
amendments  to  the  Manual  made  by 
Executive  Order  shall  be  identified  as 
"XXXX  Amendments  to  the  Manual  for 
Courts-Martial,  United  States";  "XXXX" 
being  the  year  the  Executive  order  was 
signed.  If  two  or  more  Executive  Orders 
amending  the  Manual  are  signed  during 
the  same  year,  then  the  second  and  any 
subsequent  Executive  Orders  will  be 
identified  by  placing  a  small  case  letter 
of  the  alphabet  after  the  last  digit  of  the 
year  beginning  with  "a"  for  the  second 
Executive  Order  and  continuing  in 
alphabetic  order  for  subsequent 
Executive  Orders." 

The  Discussion  following  the 
Preamble  is  amended  by  adding  the 
following  at  the  end  of  the  Discussion: 

"The  1999  amendment  to  paragraph  4 
of  the  Preamble  is  intended  to  address 
the  possibility  of  more  freauent 
amendments  to  the  Manual  and  the 
arrival  of  the  21st  century.  In  the  event 
that  multiple  editions  of  the  Manual  are 
published  in  the  same  year,  the 
numbering  and  lettering  of  the  edition 
should  match  that  of  the  most  recent 
Executive  Order  included  in  the 
publication." 

R.C.M.  806  is  amended  by  adding  the 
following  new  subparagraph  (d)  as 
follows: 

"(d)  Protective  orders.  The  military 
judge  may,  upon  request  of  any  party  or 
sua  sponte,  issue  an  appropriate 
protective  order,  in  writing,  to  prevent 
parties  and  witnesses  from  making 
extrajudicial  statements  that  present  a 
substantial  likelihood  of  material 
prejudice  to  a  fair  trial  by  impartial 
members.  For  purposes  of  this 
subsection,  "military  judge"  does  not 
include  the  president  of  a  special  court- 
martial  without  a  military  judge." 

The  following  Discussion  is  added 
after  R.C.M.  806(d): 

"A  protective  order  may  proscribe 
extrajudicial  statements  by  counsel, 
parties,  and  witnesses  that  might 
divulge  prejudicial  matter  not  of  public 
record  in  the  case.  Other  appropriate 
matters  may  also  be  addressed  by  such 
a  protective  order.  Before  issuing  a 
protective  order,  the  military  judge  must 
consider  whether  other  available 
remedies  would  effectively  mitigate  the 
adverse  effects  that  any  publicity  might 
create,  and  consider  such  an  order's 
likely  effectiveness  in  ensuring  an 
impartial  court-martial  panel.  A  military 
judge  should  not  issue  a  protective 
order  without  first  providing  notice  to 
the  parties  and  an  opportunity  to  be 


heard.  The  military  judge  must  state  on 
the  record  the  reasons  for  issuing  the 
protective  order  If  the  reasons  for 
issuing  the  order  change,  the  military 
judge  may  reconsider  the  continued 
necessity  for  a  protective  order." 

The  Analysis  accompanying  R.C.M. 
806(d)  is  created  as  follows: 

"1999  Amendment:  Section  (d)  was 
added  to  codify  the  military  judge's 
power  to  issue  orders  limiting  trial 
participants'  extrajudicial  statements  in 
appropriate  cases.  See  United  States  v. 
Garwood.  16  M.J.  863.  868  (N.M.C.M.R. 
1983)  (finding  military  judge  was 
justified  in  issuing  restrictive  order 
prohibiting  extrajudicial  statements  by 
trial  participants),  affd  on  other* 
grounds,  20  M.J.  148  (C.M.A.  1985); 
United  States  v.  Clark.  31  M.J.  721,  724 
(A.F.C.M.R.  1990)  (suggesting,  but  not 
deciding,  that  the  military  judge 
properly  limited  trial  participants' 
extrajudicial  statements) 

The  public  has  a  legitimate  interest  in 
the  conduct  of  military  justice 
proceedings.  Informing  the  public  about 
the  operations  of  the  criminal  justice 
system  is  one  of  the  "core  purposes"  of 
the  First  Amendment.  In  the  appropriate 
case  where  the  military  judge  is 
considering  issuing  a  protective  order, 
absent  exigent  circumstances,  the 
military  judge  must  conduct  a  hearing 
prior  to  issuing  such  an  order.  Prior  to 
such  a  hearing  the  parties  will  have 
been  provided  notice.  At  the  hearing,  all 
parties  will  be  provided  an  opportunity 
to  be  heard.  The  opportunity  to  be  heard 
may  be  extended  to  representatives  of 
the  media  in  the  appropriate  case. 

Section  (d)  is  based  on  the  first 
Recommendation  Relating  to  the 
Conduct  of  Judicial  Proceedings  in 
Criminal  Cases,  included  in  the  Revised 
Report  of  the  Judicial  Conference 
Committee  on  the  Operation  of  the  Jury 
System  on  the  "Free  Press-Fair  Trial" 
Issue.  87  F.R.D.  519,  529  (1980).  which 
was  approved  by  the  Judicial 
Conference  of  the  United  States  on 
September  25.  1980.  The  requirement 
that  the  protective  order  be  issued  in 
writing  is  based  on  Rule  for  Courts- 
Martial  405(g)(6).  Section  (d)  adopts  a 
"substantial  likelihood  of  material 
prejudice"  standard  in  place  of  the 
Judicial  Conference  recommendation's 
"likely  to  interfere"  standard.  The 
Judicial  Conference's  recommendation 
was  issued  before  the  Supreme  Court's 
decision  in  Gentile  v.  State  Bar  of  Nev., 
501  U.S.  1030  (1991)   Gentile,  which 
dealt  with  a  Rule  of  Professionaf 
Conduct  governing  extrajudicial 
statements,  indicates  that  a  lawyer  may 
be  disciplined  for  making  statements 
that  present  a  substantial  likelihood  of 
material  prejudice  to  an  accused's  right 
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to  a  fair  trial  While  the  use  of  protective 
orders  is  distinguishable  from 
limitations  imposed  bv  a  bar  s  ethics 
rule,  the  Genn/e  decision  expressly 
recognized  that  the  "speech  of  lawyers 
representing  clients  in  pending  cases 
may  be  regulated  under  a  less 
demanding  standard  than  that 
established  for  regulation  of  the  press  in 
Nebraska  Press  Ass'n  v  Stuart.  427  U.S. 
539  (1976),  and  the  cases  which 
preceded  it.'  501  U.S.  at  1074.  The 
Court  concluded  that  "the  'substantial 
likelihood  of  material  prejudice' 
standard  constitutes  a  constitutionally 
permissible  balance  between  the  First 
Amendment  rights  of  attorneys  in 
pending  cases  and  the  State's  interest  in 
fair  trials."  Id.  at  1075.  Gentile  also 
supports  the  constitutionality  of 
restricting  communications  of  non- 
lawyer  participants  in  a  court  case.  Id. 
at  1072-73  (citing  Seattle  Times  Co.  v. 
Rhinehart.  467  U.S.  20  (1984)). 
Accordingly,  a  protective  order  issued 
under  the  "substantial  likelihood  of 
material  prejudice"  standard  is 
constitutionally  permissible 

The  first  sentence  of  the  discussion  is 
based  on  the  committee  comment  to  the 
Recommendations  Relating  to  the 
Conduct  of  Judicial  Proceedings  in 
Criminal  Cases.  87  F.R  D  at  530  For  a 
definition  of  "party."  see  R.C  M 
103(16).  The  second  sentence  of  the 
discussion  is  based  on  the  first  of  the 
Judicial  Conference  s  recommendations 
concerning  special  orders  Id  at  529. 
The  third  sentence  of  the  discussion  is 
based  on  the  second  of  the  ludicial 
Conference's  recommendations,  id.  at 
532,  and  on  United  States  v   Salameh. 
992  F.2d  445,  447  {2d  Cir.  1993)  (per 
curiam),  and  In  re  Application  of  Dow 
Jones  S- Co..  842  F  2d  603,  fill,  612  n.l 
(2d  Cir),  cert  denied.  488  US.  946 
(1988).  The  fourth  sentence  is  based  on 
Salameh.  992  F  2d  at  447  The  fifth 
sentence  is  based  on  In  re  Halkjn,  598 
F.2d  176,  196-97  (DC.  Cir   1979).  and 
Rule  for  Courts-Martial  905ld)." 

R.C.M.  1001(b)(3)(A)  is  amended  to 
read  as  follows; 

"(A)  In  general  The  trial  counsel  may 
introduce  evidence  of  military  or 
civilian  convictions  of  the  accused.  For 
purposes  of  this  rule,  there  is  a 
"conviction""  in  a  court-martial  case 
when  a  sentence  has  been  adjudged  Ln 
a  civilian  case,  a  "conviction'   includes 
any  disposition  following  an  initial 
judicial  determination  or  assumption  of 
guilt,  such  as  when  guilt  has  been 
established  by  guiity  p:ea.  trial,  or  plea 
of  nolo  contendere,  regardless  of  the 
subsequent  disposition,  sentencing 
procedure,  or  final  )udgment  However, 
a  "civilian  conviction  "  does  not  include 
a  diversion  from  the  judicial  process 


without  a  finding  or  admission  of  guilt: 
expunged  convictions;  luvenile 
adjudications;  minor  traffic  violations; 
foreign  convictions,  tribal  court 
convictions;  or  convictions  reversed, 
vacated,  invalidated  or  pardoned 
because  of  errors  of  law  or  because  of 
subsequently  discovered  evidence 
exonerating  the  accused 

The  Discussion  following  R.C.M. 
1001(b)(3)(,^)  IS  amended  bv  adding  the 
following  at  the  end  of  the  Discussion: 

"Whetner  a  civilian  conviction  is 
admissible  is  leh  to  the  discretion  of  the 
military  judge.  As  stated  in  the  rule,  a 
civilian  "conviction"  includes  any 
disposition  following  an  initial  judicial 
determination  or  assumption  of  guilt 
regardless  of  the  sentencing  procedure 
and  the  final  judgment  following 
probation  or  other  sentence  Therefore, 
convictions  may  be  admissible 
regardless  of  whether  a  court  ultimately 
suspended  judgment  upon  discharge  of 
the  accused  follow  ing  probation, 
permitted  withdrawal  of  the  guilty  plea, 
or  applied  some  other  form  of 
alternative  sentencing.  Additionally  the 
term  ""conviction"  need  not  be  taken  to 
mean  a  final  judgment  of  conviction  and 
sentence." 

The  Analysis  accompans  ing  R.C.M. 
1001tb)(3)(A)  is  amended  by  inserting 
the  following  at  the  end  thereof 

"1999  Amendment   As  previously 
written,  R.C.M,  1001(b)(3)(A)  offered 
little  guidance  about  what  it  meant  by 
"civilian  convictions."  See,  e.g.,  United 
States  V   White.  47  M.)   139  (CAAF 
1997);  United  States  v.  Barnes,  33  M.J. 
468  (CMA  19921;  United  States  v. 
Slovacek.  24  M  J.  140  (CMA).  cert, 
denied.  484  US.  855,  108  S.Ct.  161,  98 
LEd  2d  115  (1987).  The  present  rule 
addresses  this  void  and  intends  to  give 
the  sentencing  authority  as  much 
information  as  the  military  judge 
determines  is  relevant  in  order  to  craft 
an  appropriate  sentence  for  the  accused. 

Unlike  most  civilian  courts,  this  rule 
does  not  allow  admission  of  more 
extensive  criminal  history  information, 
such  as  arrests  Use  of  such  additional 
information  is  not  appropriate  in  the 
military  setting  where  court-martial 
members,  not  a  military  judge,  often 
decide  the  sentence  Such  information 
risks  unnecessarily  confusing  the 

members 

The  present  rule  clarifies  the  term 
'"conviction'  m  light  of  the  complex 
and  vary  ing  ways  civilian  jurisdictions 
treat  the  subject  The  military  judge  may 
admit  relevant  evidence  of  civilian 
convictions  without  necessarily  being 
bound  by  the  action,  procedure,  or 
nomenclature  of  civilian  jurisdictions. 
Examples  of  judicial  determinations 
admissible  as  convictions  under  this 


rule  include  accepted  pleas  of  rtolo 
contendere,  pleas  accepted  under  North 
Carolina  v.  Alford.  400  U.S.  25,  91  S.Ct, 
160.  27  L.Ed. 2d  162  (1970),  or  deferred 
sentences.  If  relevant,  evidence  of 
forfeiture  of  bail  that  results  in  a  judicial 
determination  of  guiU  is  also 
admissible,  as  recognized  in  United 
States  V.  Eady.  35  M.J   15  (CMA  1992). 
While  no  time  limit  is  placed  upon  the 
admissibility  of  prior  convictions,  the 
military  judge  should  conduct  a 
balancing  test  to  determine  whether 
convictions  older  that  ten  years  should 
be  admitted  or  excluded  on  the  basis  of 
relevance  and  fundamental  fairness. 
The  two  central  factors  in  this  rule  are 

(1)  judicial  determination  of  guilt  and 

(2)  assumption  of  guilt.  So  long  as  either 
factor  is  present,  the  "conviction"  is 
admissible,  if  relevant.  Consequently, 
this  rule  departs  from  the  holding  in 
United  States  v.  Hughes.  25  M.J.  119 
(CMA  1988).  where  the  accused  pleaded 
guilty  in  a  Texas  court,  but  the  judge  did 
not  enter  a  finding  of  guilty  under  state 
law  allowing  "deferred  adjudications." 
Under  the  present  rule,  the  "conviction" 
would  be  admissible  because  the 
accused  pleaded  guilty  in  a  judicial 
proceeding,  notwithstanding  the  fact 
that  the  state  judge  did  not  enter  a 
finding  of  guilty. 

In  contrast,  "'deferred  prosecutions." 
where  there  is  neither  an  admission  of 
guilt  in  a  judicial  proceeding  nor  a 
finding  of  guilty,  would  be  excluded 
The  rule  also  excludes  expunged 
convictions,  juvenile  adjudications, 
minor  traffic  violations,  foreign 
convictions,  and  tribal  court  convictions 
as  matters  inappropriate  for  or 
unnecessarily  confusing  to  courts- 
martial  members.  What  constitutes  a 
'"minor  traffic  violation"  within  the 
meaning  of  this  rule  is  to  be  decided 
with  reference  only  to  principles  of 
federal  law,  and  not  to  the  laws  of 
individual  states. 

Additionally,  because  of  the  lack  of 
clarity  in  the  previous  rule,  courts 
sometimes  turned  to  M.RJ!.  609  for 
guidance.  See.  e.g..  United  States  v. 
Slovacek.  24  M.J.  140  (CMA).  cert. 
denied.  484  U.S.  855.  108  S.Ct.  161.  98 
L.Ed. 2d  115  (1987).  We  note  that 
because  the  policies  behind  M.R.E.  609 
and  the  present  rule  differ  greatly,  a 
conviction  that  may  not  be  appropriate 
for  impeachment  purposes  under  M.R.E. 
609,  may  nevertheless  be  admissible 
under  the  present  rule. 

The  Federal  Sentencing  Guidelines 
were  consulted  when  drafting  the 
present  rule.  Although  informed  by 
those  guidelines,  the  present  rule 
departs  from  them  in  many  respects 
because  of  the  wide  differences  between 
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the  courts-martial  process  and  practice 
in  federal  district  court." 

R.C.M.  1003(b)(8)  is  amended  to  read 
as  follows: 

"(8)  Connnement.  The  place  of 
connnement  shall  not  be  designated  by 
the  court-martial.  When  confinement  for 
life  is  authorized,  it  may  be  with  or 
without  eligibility  for  parole.  A  court- 
martial  shall  not  adjudge  a  sentence  to 
solitary  conHnement  or  to  confinement 
without  hard  labor:" 

The  Discussion  following  R.C.M. 
1003(b)(8)  is  amended  by  adding  the 
following  at  the  end  of  the  Discussion: 

"See  Article  56a." 

The  Analysis  accompanying  R.C.M. 
1003(b)(8)  is  amended  by  inserting  the 
following  at  the  end  thereof: 

"1999  Amendment:  This  change 
resulted  from  the  enactment  of  Article 
56a,  UCMJ.  in  section  581  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998,  Public  Law  105-«5, 
111  Stat.  1629,  1759(1997)." 

R.C.M.  1004(e)  is  amended  to  read  as 
follows: 

"(e)  Other  penalties.  Except  for  a 
violation  of  Article  106.  when  death  is 
an  ft^ithorized  punishment  for  an 
offense,  all  other  punishments 
authorized  under  R.C.M.  1003  are  also 
authorized  for  that  offense,  including 
confinement  for  life  with  or  without 
eligibility  for  parole,  and  may  be 
adjudged  in  lieu  of  the  death  penalty, 
subject  to  limitations  specifically 
prescribed  in  the  Manual.  A  sentence  of 
death  includes  a  dishonorable  discharge 
or  dismissal  as  appropriate. 
Confinement  is  a  necessary  incident  of 
a  sentence  of  death,  but  not  part  of  it." 

The  Analysis  accompanying  R.C.M. 
1004(e)  is  amended  by  inserting  the 
following  at  the  end  thereof: 

"1999  Amendment:  This  change 
resulted  from  the  enactment  of  Article 
56a,  UCMJ,  in  section  581  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998,  Public  Law  105-65, 
111  Stat    1629,  1759(1997)." 

The  Discussion  following  R.C.M. 
1006(c)  is  amended  to  read  as  follows: 

"A  proposal  should  state  completely 
each  kind  and,  when  appropriate, 
amount  of  authorized  punishment 
proposed  by  that  member  For  example, 
a  proposal  of  confinement  for  life  would 
state  whether  it  is  with  or  without 
eligibility  for  parole.  See  R.C.M. 
1003(b)." 

The  Analysis  accompanying  R.C.M. 
1006(c)  is  amended  by  inserting  the 
following  at  the  end  thereof: 

"1999  Amendment:  This  change  to 
the  discussion  resulted  from  the 
enactment  of  Article  56a,  UCMJ,  in 
section  581  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998, 


Public  Law  105-85.  Ill  Stat.  1629,  1759 
(1997)." 

R.C.M.  1006(d)(4)(B)  is  amended  to 
read  as  follows: 

"(B)  Confinement  for  life  with  or 
without  eligibility  for  parole  or  more 
than  10  years.  A  sentence  which 
includes  confinement  for  life  with  or 
without  eligibility  for  parole  or  more 
than  10  years  may  be  adjudged  only  if 
at  least  three-fourths  of  the  members 
present  vote  for  that  sentence." 

The  Analysis  accompanying  R.C.M. 
1006(d)(4)(B)  is  amended  by  inserting 
the  following  at  the  end  thereof: 

"1999  Amendment:  This  change 
resulted  from  the  enactment  of  Article 
56a,  UCMJ.  in  section  581  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998.  Public  Law  105-«5. 
Ill  Stat.  1629.  1759(1997)." 

R.C.M.  10O9(e)(3)(B)(ii)  is  amended  to 
read  as  follows: 

"(ii)  In  the  case  of  a  sentence  which 
includes  confinement  for  life,  with  or 
without  eligibility  for  parole,  or  more 
than  10  years,  more  than  one-fourth  of 
the  members  vote  to  reconsider:  or" 

The  Analysis  accompanying  R.C.M. 
1009(e)(3)(B)(ii)  is  amended  by  inserting 
the  following  at  the  end  thereof: 

"1999  Amendment:  This  change 
resulted  from  the  enactment  of  Article 
56a,  UCMJ.  in  section  581  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998,  Public  Law  105-«5, 
111  Stat.  1629.  1759(1997)." 

The  second  paragraph  of  the 
Discussion  following  R.C.M.  1107(d)  is 
amended  to  read  as  follows: 

"When  mitigating  forfeitures,  the 
duration  and  amounts  of  forfeiture  may 
be  changed  as  long  as  the  total  amount 
forfeited  is  not  increased  and  neither  the 
amount  nor  duration  of  the  forfeitures 
exceeds  the  jurisdiction  of  the  court- 
martial.  When  mitigating  confinement 
or  hard  labor  without  confinement,  the 
convening  authority  should  use  the 
equivalencies  at  R.C.M.  1003(b)(6)  and 
(7).  as  appropriate.  One  form  of 
punishment  may  be  changed  to  a  less 
severe  punishment  of  a  different  nature, 
as  long  as  the  changed  punishment  is 
one  that  the  court-martial  could  have 
adjudged.  For  example,  a  sentence  of 
death  may  be  changed  to  confinement 
for  life  with  or  without  eligibility  for 
parole  and  a  sentence  of  confinement 
for  life  without  eligibility  for  parole  may 
be  changed  to  confinement  for  life  with 
eligibility  for  parole  or  to  confinement 
for  a  term  of  years.  Also  a  bad-conduct 
discharge  adjudged  by  a  special  court- 
martial  may  be  changed  to  confinement 
for  6  months  (but  not  vice  versa).  A 
pretrial  agreement  may  also  affect  what 
punishments  may  be  changed  by  the 
convening  authority." 


The  Analysis  accompanying  R.C.M. 
1107(d)  is  amended  by  inserting  the 
following  at  the  end  thereof: 

"1999  Amendment:  This  change  to 
the  discussion  resulted  from  the 
enactment  of  Article  56a.  UCMJ,  in 
section  581  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998. 
Public  Law  105-85.  Ill  Stat.  1629,  1759 
(1997)." 

M.R.E.  407  retains  its  wording  as  it 
existed  on  December  1.  1997. 

The  Analysis  accompanying  M.R.E. 
407  is  amended  as  follows: 

"1999  Amendment:  The  amendment 
to  Federal  Rule  of  Evidence  407. 
effective  December  1,  1997  does  not 
apply.  The  Committee  agrees  with  the 
Federal  Advisory  Committee  that  the 
rule  applies  only  to  changes  made  af^er 
the  event  that  gave  rise  to  the 
specification  and  that  measures  taken 
prior  to  the  event  do  not  fall  within  the 
exclusionary  scope  of  Rule  407. 
However,  the  Committee  believes  the 
rule's  current  language  is  more 
appropriate  for  a  criminal  rule  of 
evidence." 

M.R.E.  415  is  deleted  by  amending  the 
Rule  to  read  as  follows: 

"Rule  415.  Evidence  of  similar  acts  in 
civil  cases  concerning  sexual  assault  or 
child  molestation  (Does  not  apply)." 

The  Analysis  accompanying  M.R.E. 
415  is  created  as  follows: 

"1999  Amendment:  The  Rule  was 
deleted  because  of  its  inapplicability  to 
courts-martial." 

All  "Sample  specification(s)" 
subparagraphs  in  the  Punitive  Articles 
(Part  rV,  MCM)  are  amended  as  follows: 

" 19 "  is  deleted  and 

replaced  by  ". 


Paragraph  43a(4)  is  amended  to  read 
as  follows: 

"(4)  is  engaged  in  the  perpetration  or 
attempted  perpetration  of  burglary, 
sodomy,  rape,  robbery,  or  aggravated 
arson;  is  guilty  of  murder,  and  shall 
suffer  such  punishment  as  a  court- 
martial  may  direct,  except  that  if  found 
guilty  under  clause  (1)  or  (4),  he  shall 
suffer  death  or  imprisonment  for  life 
with  or  without  eligibility  for  parole  as 
a  court-martial  may  direct." 

Paragraph  43e(l).  is  amended  to  read 
as  follows: 

"(1)  Article  118(1)  or  (4)— death. 
Mandatory  minimum — imprisonment 
for  life  with  eligibility  for  parole." 

Paragraph  45e(3)  is  amended  to  read 
as  follows: 

"(3)  Carnal  knowledge  with  a  child 
under  the  age  of  12  years  at  the  time  of 
the  offense.  Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and 
confinement  for  life  without  eligibility 
for  parole." 

Paragraph  51e(l)  is  amended  to  read 
as  follows: 
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"(1)  By  force  and  without  consent. 
Dishonorable  discharge,  forfeiture  of  all 
pay  and  allowances,  and  confinement 
for  life  without  eligibility  for  parole." 

Paragraph  51e(3)  is  amended  to  read 
as  follows: 

"(3)  With  a  child  under  the  age  of  12 
years  at  the  time  of  the  offense. 
Dishonorable  discharge,  forfeiture  of  all 
pay  and  allowances,  and  confinement 
for  life  without  eligibility  for  parole." 

Paragraph  92e  is  amended  to  read  as 
follows: 

"e.  Maximum  punishment. 
Dishonorable  discharge,  forfeiture  of  all 
pay  and  allowances,  and  confinement 
for  life  without  eligibility  for  parole." 

Paragraph  35a(2)  is  amended 
(contingent  on  the  prior  passage  of 
implementing  legislation)  to  read  as 
follows: 

"(2)  operates  or  is  in  actual  physical 
control  of  any  vehicle,  aircraft,  or  vessel 
while  drunk  or  when  the  alcohol 
concentration  in  the  person's  blood  or 
breath  is  0.08  grams  or  more  of  alcohol 
per  100  milliliters  of  blood  or  0.08 
grams  or  more  of  alcohol  per  210  liters 
of  breath,  as  shown  by  chemical 
analysis,  shall  be  punished  as  a  court- 
martial  may  direct." 

Paragraph  35b(2)(c)  is  amended 
(contingent  on  the  prior  passage  of 
implementing  legislation)  to  read  as 
follows: 

"(c)  the  alcohol  concentration  in  the 
accused's  blood  or  breath  was  0.08 
grams  of  alcohol  per  100  milliliters  of 
blood  or  0.08  grams  of  alcohol  per  210 
hters  of  breath,  or  greater,  as  shown  by 
chemical  analysis. 

(Note:  If  injury  resulted  add  the  following 
element)" 

Paragraph  35f  is  amended  (contingent 
on  the  prior  passage  of  implementing 
legislation)  to  read  as  follows: 

"f.  Sample  specification. 

In  that  XXXX  (personal  jurisdiction 
data),  did  (at/on  board — location) 
(subject-matter  jurisdiction  data,  if 

required),  on  or  about , 

(in  the  motor  pool  area)  (near  the 
Officer's  Club)  (at  the  intersection  of 

and )  (while  in 

the  Gulf  of  Mexico)  (while  in  flight  over 
North  America)  physically  control  |a 
vehicle,  to  wit:  (a  truck)  (a  passenger 

car)  ( )1  [an  aircraft,  to  wit:  (an 

AH-64  helicopter)  (an  F-18  fighter)  (a 

KC-135  tanker)  ( )]  (a  vessel. 

to  wit:  (the  aircraft  carrier  USS 

)  (the  Coast  Guard  Cutter 

)  ( )].  (while  drunk] 

[while  impaired  by 1  (while 

the  alcohol  concentration  in  his/her 
(blood  was  0.08  grams  of  alcohol  per 
100  milliliters  of  blood  or  greater) 
(breath  was  0.08  grams  of  alcohol  per 


210  liters  of  breath  or  greater)  as  shown 
by  chemical  analysis]  [in  a  (reckless) 
(wanton)  manner  by  (attempting  to  pass 
another  vehicle  on  a  sharp  curve)  (by 
ordering  that  the  aircraft  be  flown  below 
the  authorized  altitude)]  and  did 
thereby  cause  said  (vehicle)  (aircraft) 
(vessel)  to  (strike  and)  (injure 

)]■•' 

The  following  paragraph  is  added 
(contingent  on  the  prior  passage  of 
implementing  legislation)  at  the  end  of 
the  existing  Analysis  to  Article  111, 
Appendix  23,  MCM: 

"1999a  Amendment:  Subparagraphs 
a.  b,  and  f  were  amended  to  implement 
the  amendment  to  10  U.S.C.  911  (Article 
111,  UCMJ)  contained  in  section  XXX  of 
the  National  Defense  Authorization  Act 
of  Fiscal  Year  199X,  Public  Law  XXX, 
XXX  Stat.  XXX,  XXX  (199X).  The 
amendment  provides  a  blood/alcohol 
bloodA)reath  concentration  of  0.08  or 
more  as  a  per  se  standard  of  illegal 
intoxication.  The  change  will  not, 
however,  preclude  prosecution  where 
no  chemical  test  is  taken  or  even  where 
the  results  of  the  chemical  tests  are 
below  the  statutory  limits,  where  other 
evidence  of  intoxication  is  available." 

Dated:  May  5, 1998. 
L.M  Bymun, 

Alternate  USD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  98-12337  Filed  5-8-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  Secretary 

Meeting  of  the  Defense  Environment 
Response  Task  Force  (DERTF) 

agency:  Office  of  the  Deputy  Under 

Secretary  of  Defense  (Environmental 

Security). 

action:  Notice  of  business  meeting  and 

hearing. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a  business 
meeting  and  hearing  of  the  Defense 
Environmental  Response  Task  Force 
(DERTF).  The  DERTF  is  charged  with 
studying  and  providing  findings  and 
recommendations  on  environmental 
response  actions  at  military  installations 
being  closed  or  realigned.  This  meeting 
is  a  follow-up  to  the  January  27-29, 
1998.  meeting.  The  DERTF  will  discuss 
issues  related  to  BRAC  funding  and  the 
progress  of  BRAC  cleanup, 
enviroimiental  actions  at  BRAC 
installations  beyond  remedy  in  place, 
institutional  controls,  information 
management,  other  matters  related  to 
cleanup  at  closing  military  installations, 


and  the  Task  Force's  FY98  Report  to 
Congress.  The  DERTF  will  also  be 
briefed  on  the  cleanup  program  at 
Glenview  Naval  Air  Station,  Illinois. 
The  business  meeting  and  hearing  will 
be  open  to  the  public.  Public  witnesses 
desiring  to  speak  before  the  DERTF 
should  contact  Shah  Choudhury, 
Executive  Secretary,  and  prepare  a 
written  statement  that  can  be 
summarized  orally  before  the  DERTF  at 
the  time  to  be  fixed  for  public  witnesses. 
Written  statements  must  be  received  by 
the  close  of  business  June  22,  1998,  at 
the  Office  of  the  Under  Secretary  of 
Defense  (Environmental  Security). 
DATES:  July  21.  1998,  9:30  a.m.  to  8:30 
p.m.;  July  22. 1998.  8:00  a.m.  to  8:00 
p.m.;  July  23,  1998,  9:00  a.m.  to  5:00 
p.m. 
PUBLIC  COMMEN'  E-ERiOO:  July  22,  1998, 

'         ■    to  «:uu  p.m. 
ADDRESSES:  Northshore  Doubletree 
Hotel,  9599  Skokie  Blvd.,  Skokie, 
Illinois  60077 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shah  Choudhury,  Executive  Secretary, 
Office  of  the  Deputy  Under  Secretary  of 
Defense  (Environmental  Security),  3400 
Defense  Pentagon,  Washington,  DC 
20301-3400;  telephone  (703) 697-7475: 
e-mail  choudhsa@acq.osd.mil. 

Dated:  May  5,  1998. 
LM.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
fFR  Doc  98-12324  Filed  S-8-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  o*  the  Secretary 

Meeting  o<  the  P^esioentia  Aavisory 
Comminee  on  High  Per'or'nance 
Computing  ana  Commun'cations, 
information  Technology  a^^c  ••^e  Neit 
Generation  Internet 

ACTION;  Nui.Lfe  w'i  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
next  meeting  of  the  Presidential 
Advisory  Committee  on  High 
Performance  Computing  and 
Communications,  Information 
Technology,  and  the  Next  Generation 
Internet.  The  meeting  will  be  open  to 
the  public.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act,  (Pub.  L.  92-463). 
DATES:  May  19,  1998. 
ADDRESSES:  NSF  Board  Room  (Room 
1235),  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington,  VA 
22230. 
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PROPOSED  SCHeDw,.L  A,'w  A^i..\^A:  The 
Presidential  Advisory  Committee  will 
meet  in  open  session  from 
approximately  8:30  a.m.  to  11:30  a.m. 
and  1:00  p.m  to  4:00  p.m.  on  May  19. 
1998.  This  meeting  will  include 
discussions  on  High  Performance 
Computing  in  Asia  and  the  status  of  the 
Presidential  Advisory  Committee  draft 
interim  report  to  the  President  on 
information  technology  Time  will  also 
be  allocated  during  the  meeting  for 
public  comments  by  individuals  and 
organizations 

FOR  FURTHER  INFORMATION:  The  National 
Coordination  Office  for  Computing. 
Information,  and  Communications 
provides  information  about  this 
Committee  on  its  web  site  at:  http:// 
www.ccic.gov;  it  can  also  be  reached  at 
(703)  306-4722.  Public  seating  for  this 
meeting  is  limited,  and  is  available  on 
a  first-come,  first-served  basis. 

Dated:  May  5.  1998 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Uatson 
Officer.  Department  of  Defense 
|FR  Doc  98-12339  Filed  5-«-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

OASD(HA)  TRiCAMt   M.inagofnent 

A    •  V  •,     'MA).  Information 

M  !'M  j.»f'if>rit,  Technoioqy  snd 

H%.,.,   .     fH-nng  (IMTA-     Meeting  of  the 

M    •  i  ,  -'".iith  Systec   m,.,  th  Data 

Ajc.^'  ,s"  iiion  Progr.iir- 

AGENCY:  Department  of  Defense. 
OASD(HA).  TRICARE  Management 
Activity 


ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
Military  Health  System  Data 
Administration  Conference.  The 
purpose  of  the  conference  is  to  bring 
Military  Health  System  representatives 
together  with  Federal  health  agencies 
and  industry  leaders  to  discuss  data 
standardization  and  data  and 
information  sharing.  Specific  objectives 
include  sharing  of  the  DoD/MHS  data 
administration  goals,  products  and 
status  with  industry  and  providing 
opportunity  to  partner  with  industry  to 
improve  the  sharing  of  health  data  and 
information.  In  addition,  this  conference 
will  provide  the  opportunity  to 
exchange  current  data  sharing  initiatives 
and  identify  opportunities  to  use  and 
influence  industry  standards.  This 
conference  will  be  open  to  the  public 
and  advance  registration  is  required. 

DATES:  May  20-21,  1998. 


AOORE88E8:  Uniformed  Services 
University  of  the  Health  Sciences, 
Bethesda.  MD  unless  otherwise 
published 

FOR  FURTHER  INFORMATION  COffTACT:  Mr. 
Marco  Johnson.  Chief  Data 
Administration,  TRICARE  Management 
Activity.  Information  Management 
Technology  4  Reengineering.  Six 
Skyline  Place,  Suite  817,  5109  Leesbur^ 
Pike,  Falls  Church.  VA  22041-3206; 
telephone  (703)  681-5611. 

SUPPLBIENTARY  INFORMATKM:  Business 
sessions  are  scheduled  between  8:00  am 
and  4:30  pm.  on  Wednesday.  May  20, 
1998  and  8:00  am  and  4:30  pm  on 
Thursday.  May  21.  1998.  All  Conference 
and  registration  information  can  be 
found  on  the  World  Wide  Web  at  http:/ 
/www. ha. osd.mil  under  "Conferences" 
and  then.  "MHS  Data  Administration 
Conference.  ■  If  you  have  additional 
questions  concerning  registration,  the 
agenda,  or  directions  and  maps,  please 
contact  Elaine  L.  Powell,  CMP.  in  the 
MHS  Data  Administration  Conference 
Support  Office  at  (703)  575-5024. 

Dated:  May  1, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

IFR  Doc.  98-12336  Filed  S-S-98:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  SfH.raiary 

Strategic  Environmental  Research  and 
D«»v«*!opmen!  Program.  Scienlitic 

A._'v  s.j'^v  Board  Action    Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
meeting: 

Date  of  Meeting  June  17.  1998  from  0830 
to  1730  and  June  18.  1998  from  0800  to  1530 

Place:  Holiday  Inn  Arlington  at  Ballston. 
4610  North  Fairfax  Dnve.  Arlington,  VA. 

Matters  to  be  Considered:  Research  and 
Development  proposals  and  continuing 
projects  requesting  Strategic  Envirorunental 
Research  and  Development  Program  funds  in 
excess  of  SIM  will  be  reviewed. 

This  meeting  is  open  to  the  public  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
manner  permitted  by  the  Board. 

For  Further  Information  Contact:  Ms.  Amy 
Levine.  SERDP  Program  Office,  901  North 
Stuart  Street.  Suite  303.  Arlington.  VA  or  by 
telephone  at  (703)  696-2124. 


Dated:  May  5.  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 
[FR  Doc.  98-12338  Filed  5-*-98;  8:45  am) 

BItUNG  COOf  SOOO  04  M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  o*  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  Amend  Systems  of 
Records. 

SUMMARY:  The  Department  of  the  Aimy 

.„  jiiiending  three  systems  of  records 

notices  in  its  existing  inventory  of 

record  systems  subject  to  the  Privacy 

Act  of  1974,  (5  U.S.C.  552a),  as 

amended. 

DATES:  This  proposed  actions  will  be 

effective  without  further  notice  on  June 

19,  1998.  unless  comments  are  received 

which  result  in  a  contrary 

determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 

Md!;df;t';iient  Program  Division,  U.S. 

Total  Army  Personnel  Command, 

ATTN:  TAPC-PDR-P.  Stop  C55.  Ft. 

Belvoir,  VA  22060-5576 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

jajHLtt  Thuriiton  at  t7U.ti  M(ir,~4  ^Qu  or 

DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:   The 

Departiiie.'it  ul  tfiu  .^.-un  .systems  of 

records  notices  subject  to  the  Privacy 

Act  of  1974,  (5  use.  552a).  as 

amended,  have  been  published  in  the 

K»>dpra!  Register  and  are  available  from 

ttie  dcidrwss  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  May  5. 1998. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

AMENDMENTS 
A02iO-7a   CFSC 

SrSTEM  NAME. 

Vendor  Misconduct/Fraud/ 
Mismanagement  Information  Exchange 
Program  (February  22.  1993.  58  FR 
10002). 
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CHANGES: 

SrSTEM  IDEKTIFIER: 

Delete  entry  and  replace  with  'A0210- 
7a  TAPC*. 


SYSTEM  LOCATION: 

Delete  entry  and  replace  writh  'U.S. 
Total  Army  Personnel  Command.  200 
Stovall  Street.  Alexandria.  VA  22332- 
0474.  Segments  exist  at  Armv  at  tivities 
and  nonappropriated  fund 
instrumentalities   .addresses  of  which 
may  be  obtained  from  the  Commander. 
U.S.  Total  Army  Personnel  Command, 
200  Stovall  Street.  Alexandria,  VA 
22332-04^4  " 


RECORD  SOURCE  CATEOORIES: 

Delete  from  entry  '(e.g.  Army 
Regulation  15-6)'  and  'issued  pursuant 
to  Defense  Acquisition  Regulation  1- 
608'. 


A02lO-7a  TAPC 

SYSTEM  NAME: 

V  eiidor  Mis(  onduct/Fraud/ 
Mismanagement  Information  Exchange 

Program 

SYSTEM  LOCATION: 

U.5  Total  Armv  Personnel  Command, 
200  Stovall  Street.  .Mexandria,  V.^ 
22332-0474.  Segments  exist  at  Army 
activities  and  nonappropriated  fund 
instrumentalities,  .addresses  of  vN'hich 
may  be  obtained  from  the  Commander. 
U.S.  Total  Army  Personnel  Command, 
200  Stovall  Street.  .Mexandna,  VA 
22332-0474 

CATEOORIES  OF  INDWOUALS  COVERED  BY  THE 

system; 

Individuals  who  are  identified  in 
reports  of  vendor  misconduct,  fraud,  or 
mismanagement. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.N'ames  of  individuals:  companies 
represented;  reports  of  misconduct, 
fraud  or  mismanagement  in 
procurement  efforts  concerning  mi!ilar\ 
installations/activities:  similar  relevant 
documents  and  reports 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  L'  S  C   301,  Departmental 
Regulations  and  10  U.S.C.  3013, 

SwTetarv  of  the  Army. 

F»URPOSE(S); 

To  provide  management  officials  of 
nonappropriated  fund  activities  and 
commissaries  with  timely  and  useful 
informatibn  regarding  incidents  of 
vendor  misconduct,  fraud,  andor 
mismanagement  and  of  individuals 


involved  in  such  incidents  through  the 
collection,  exchange  and  dissemination 
of  relevant  information  to  DoD 
components  so  as  to  permit  informed 
responsible  procurement  decisions 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tfiose  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The   Blanket  Routine  Uses  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DSPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Paper  records  in  file  folders. 

RFTRiEVABiLrry: 

By  name  of  individual,  vendor,  or 
company. 

SAFEGUARDS: 

Rec  ords  are  maintained  in 
combination  lock  file  safes  when  not 
under  personal  supervision  of 
responsible  officials. 

RETENTION  AND  DISPOSAL: 

DestroN'ed  !wo  years  after  final 
determination  is  rendered  on  case. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander.  US.  Totai  .^rmy 
Personnel  Command.  200  Stovall  Street, 
Alexandria,  VA  22332-0474. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  vsxitten  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  200  Stovall  Street, 
Ale.xandria.  VA  22332-0474. 

Individual  should  provide  full  namfe, 
name  of  company,  current  address  and 
telephone  number,  sufficient  detail 
(  onceming  incident  or  event  to  facilitate 
locating  the  record,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 

information  about  themselves  contained 
in  this  system  should  address  wTitten 
inquiries  to  the  Commander.  U.S.  Total 
Armv  Personnel  Command.  200  Stovall 
Street,  Alexandria,  VA  22332-0474. 

Individual  should  provide  full  name, 
name  of  company,  current  address  and 
telephone  number,  sufficient  detail 


concerning  incident  or  event  to  facilitate 
locating  the  record,  and  signature. 

CONTESTING  SECORC  PBCwrEDURES: 

The  Army  s  ruies  lui  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505.  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CA^FGORiES: 

Copies  of  repo-"i  _:  audits, 
inspections,  administrative 
investigations;  summaries  of  criminal 
reports  received  from  Army  Staff 
agencies,  major  Army  commands,  or  the 
Army  and  Air  Force  Exchange  Service, 
and/or  Department  of  Defense  agencies. 

F.XE»»'TtONS  ClAIMFC  r  3S  'hF  S>'S-FM; 

None. 

A0210-7t   CFSC 
SYSTEM  NAME: 

Coiiiniercial  Solicitation  Ban  Lists 
(February  22,  1993,  58  FF  10002). 

::hanges 

S^S'^EM  K>i^r  If  tCR: 

Delete  entry  and  replace  with  'A0210- 
7b  TAPC. 


S-rSTEM  MAHAGEB{S:  anC.  ADDRESS: 

Delete  entry  ana  replace  with 
Commander,  U.S.  Total  Army  Personnel 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0474. 


A021C'-7b  TAPC 
SYSTEM  NAME 

Commercial  Solicitation  Ban  Lists. 

s^'STEM  L  OCA' ion: 

Centralized  list  of  commercial 
solicitors  banned  from  Army 
installations  is  maintained  at  the  U.S. 
Total  Army  Persormel  Command. 
Segments  exist  at  Army  installations 
where  commanders  have  banned  agents. 
Listing  of  those  so  banned  is  furnished 
to  Major  Army  Commands;  addresses 
may  be  obtained  from  the  U.S.  Total 
Army  Personnel  Command,  200  Stovall 
Street.  Alexandria,  VA  22332-0474 

CATEGORIES  OF  tND!VID^*..S  CCVEBFC  E*  TM£ 
SYSTEM; 

Any  individual  whose  on-base 
commercial  solicitation  privileges  have 

been  withdrawn. 

CATEGORIES  OF  RECORDS  IN  ^HE  S»S'EM 

Individual's  name,  name  of  company 
represented,  approval/ disapproval  of 
business  solicitation  action  on  Army 
posts,  camps,  and  stations:  requests  for 


25iii:  hederai   Register/ Vol.  63.  No.   90/Monday.  May  11,   1998/Notices 


and  authorization  of  accreditation  and 
removal  of  accreditation  of  companies, 
agents,  vendors,  salesmen,  and 
solicitors;  related  dcniimenls 

AUTHOfWTV  FOR  MAiNTENANCE  OF  THE  SYSTEM: 

S  U.S.C.  301,  Departmental 
Regulations  and  10  U.S.C.  3013, 
Secretary  of  the  Army. 

PURP08E(S): 

To  maintain  listing  of  agents/ 
companies  whose  business  solicitation 
privileges  have  been  banned  or 
suspended  from  military  bases. 

ROUTINE  USES  Of  RECOflOS  MAI^frAINED  IN  TME 
SYSTEM,  INCLUOMO  CATEOORtES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POtiaCS  AND  PRACTICES  FOR  STORtNO, 
RETRIEVINO,  ACCESSING,  RETAIMNO.  AND 
OISPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAQC: 

Paper  records  in  file  folders. 

retrievabil/ty: 
By  agent's/company's  name 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas  accessible  only  to  designated 
officials  who  have  a  need  in  the 
performance  of  their  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  supporting  the  denial  or 
suspension  of  solicitation  privileges  are 
retained  for  10  years  and  then  destroyed 
by  shredding.  Auxiliary  and/or  non- 
adverse  action  records  are  retained  until 
no  longer  needed 

SYSTEM  MANAaER(S)  AND  AOORESS: 

Commander.  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street, 
Alexandria.  VA  22332-0474. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Total  Army  Personnel 
Command.  200  Stovall  Street. 
Alexandria.  VA  22332-0474  or  to  the 
installation  commander  who  banned 
their  solicitation  privileges. 

Individual  should  provide  full  name, 
name  of  company  represented,  current 


address  and  telephone  number, 
sufficient  details  to  permit  locating  the 
records,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Total 
Army  Personnel  Command.  200  Stovall 
Street.  Alexandria.  VA  22332-0474. 

Individual  should  provide  full  name, 
name  of  company  represented,  current 
address  and  telephone  number, 
sufficient  details  to  permit  locating  the 
records,  and  signature. 

CONTESTWIQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEQOMES: 

Agent's/company's  luune, 
circumstances  leading  to  banning 
action,  investigatory  reports,  other  Army 
records  and  reports,  similar  relevant 
documents 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None 
A0680-31a  TAPC 

SYSTEM  NAME: 

Officer  Personnel  Management 
Information  System  (OPMIS)  (February 
22.  1993.  58  FR  10172). 

CHANQES: 


CATEGORIES  OF  INOfVOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
Individuals  projected  for  entrance  into 
the  Active  officer  corps,  active  duty 
commissioned  and  warrant  officers, 
officers  in  a  separated  or  retired  status, 
activated/mobilized  U.S.  Army  Reserve 
and  National  Guard  officers,  and  DoD 
civilians  and  military  officers  who  serve 
as  fating  officials  on  the  Officer 
Evaluation  Reports  (OERs)  of  Army 
officers  ' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'The 
Total  Army  Personnel  Data  Base  - 
Active  Officer  (TAPDB-AO)  is  the  active 
officer  component  data  base  of  Total 
Army  Personnel  Data  Base.  It  is 
comprised  of  approximately  100  data 
tables  containing  the  official  automated 
personnel  records  for  active  component 
Army  officers.  Data  maintained  in  the 
Total  Army  Personnel  Data  Base  - 
Active  Officer  includes  Social  Security 


Number,  name,  graae.  personal  and 
family  information,  service,  security 
clearance,  assignment  history,  strength 
management  data,  civilian  and  military 
education,  awards,  training,  branch  and 
occupational  specialties/areas  of 
concentration,  mailing  addresses, 
physical  location,  languages,  career 
pattern,  performance,  command  and 
promotion  history,  retirement/ 
separation  information  and  service 
agreement  information.  TAPDB-AO  is 
updated  in  both  on-line  and  batch  mode 
from  various  source  data  bases  and 
applications  including  the  Standard 
Installation  Division  Personnel  System 
(SIDPERS).  the  Total  Officer  Personnel 
Management  Information  System 
(TOPMIS),  the  Officer  Evaluation 
Reporting  System  (OERS)  and 
Accessions  Management  Information 
Systems  (AMIS). 

Accessions  Management  Information 
Systems  (AMIS)  contains  selected 
officer  personnel  data  from  the  Total 
Army  Personnel  Data  Base  -  Active 
Officer,  the  date  of  entry  on  active  duty, 
selected  information  regarding  current 
location/school  for  pre-accessed 
officers,  demographic  data  and 
assignment  information  on  new  officer 
accessions.  It  includes  individual  and 
mass  record  processing,  erroneous 
record  processing,  report  generation. 
Regular  Army  integration  processing. 
Accessions  Management  Information 
Systems  (AMIS)  active  record  data. 
Officer  Record  Brief  (ORB)  information 
and  strength  data.  Accessions 
hflanagement  Information  Systems 
(AMIS)  is  used  to  manage  Reserve 
Officer  Training  Corps  (ROTC).  U.S. 
Military  Academy  (USMA).  Officer 
Candidate  School  (OCS).  Judge 
Advocate  General  Corps  (JAG)  Recalls. 
Chaplains  Corps.  Warrant  Officer  and 
Surgeon  General  Reserve  officers 
accessions.  Accessions  Management 
Information  Systems  (AMIS)  data  is 
stored  on  the  Total  Army  Personnel 
Data  Base  -  Active  Officer.  Some  users 
enter  new  accession  data  directly  to  the 
Total  Army  Personnel  Data  Base  - 
Active  Officer  via  Accessions 
Management  Information  Systems 
(AMIS).  For  Reserve  Officer  Training 
Corps  (ROTC).  and  U.S.  Military 
Academy  (USMA)  new  accessions,  data 
extracts  are  batch  loaded  to  the  Total 
Army  Personnel  Data  Base  -  Active 
Officer  annually. 

Assignments  and  Training  Selection 
for  Reserve  Officer  Training  Corps 
(ROTC)  graduates  contains  selected 
information  from  the  Total  Army 
Personnel  Data  Base  -  Active  Officer 
(TAPDB-AO).  the  cadet's  preference 
statement  for  specialty  (branch),  duty 
and  initial  training;  Reserve  Forces  duty 
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or  delav  selection.  Regular  .\rmv 
selection  and  branch  selection 

The  Officer  Evaluation  Reporting 
System  (OERS)  contains  selected 
information  from  the  Total  Army 
Personnel  Data  Base  -  .Active  Officer 
(TAPDB-.AO).  selection  board  status: 
OER  suspense  indicator  for  action  being 
taken  to  obtain  missing  or  erroneous 
OERs:  selected  information  for  each 
OER:  and  the  name,  Social  Security 
Number,  and  rating  histop.-  of  each 
individual,  military  and  civilian,  who 
has  served  as  the  senior  rating  official 
for  an  active  duty  .Army  officer 

Total  Officer  Personnel  Management 
Information  System  (TOPMIS)  provides 
the  displav  and  update  of  selected  data 
on  Total  .\rmv  Personnel  Data  Base  - 
Active  Officer  (TAPDB-.\0)  and 
compnses  an  extensive  varietv  of 
automated  officer  personnel 
management  functions  These  functions 
include,  officer  personnel  record 
display  and  update,  requisition 
validation  and  processing,  active  officer 
strength  management.  Officer 
Distribution  Plan  (ODP)  goaling 
management,  officer  asset  reports, 
centralized  command  slate 
development,  assignmen'  stabilization 
break  processing,  electronic  mail, 
Officer  Record  Bnef  (ORB)  display  and 
interactive  telephonic/voice  response 
retrieval  of  selected  information  from 
Total  Arniv  Personnel  Data  Base  - 
Active  Officer  (TAPDB-AO), 

Reserve  Officer  Training  Corps 
(ROTC)  Instructor  File  contains  selected 
information  from  the  Total  Army 
Personnel  Data  Base  -  Active  Officer 
(T.\FDB-.AO!  and  the  following 
information  pertaining  to  ROTC 
instructors:  ROTC  detachment,  duty 
station,  date  assigned  to  ROTC 
detachment,  date  projected  to  be 
reassigned.  This  information  is 
maintained  m  a  local  data  base  by  the 
Cadet  Command  Distribution  Account 
Manager  in  Officer  Distribution 
Division.  OPMD.  TAPC-OFD-O. 

.Advanced  Civil  Schools  Management 
information  System  (ACSMISj  contains 
selected  information  from  the  Total 
Armv  Personnel  Data  Base  -  .Active 
Officer  and  the  following  information 
concerning  commissioned  and  warrant 
officer  personnel  currently 
participating,  or  who  have  previously 
participated,  in  one  of  the  following: 
Army  sponsored  college  degree 
completion  program.  Training  With 
Industry  (TWI)  program,  special 
fellowship/scholarship  programs,  or  the 
fully  hinded  degree  program  Data 
maintained  also  includes  schooling 
start/stop  dates,  degree  level. 
educational  discipline  and  Army  duty 
positions. 


Armv  Education  Requirements 
System  (AERS)  contains  selected 
information  from  the  Total  .Army 
Personnel  Data  Base  -  -Active  Officer 
(TAPDB-.AO)  for  officer  and  warrant 
officer  personnel  who  are  serving  or  are 
projected  to  serve  in  an  .AERS  approved 
position  requiring  graduate  level 
education 

U.S.  Army  Military  Academy  (USMA) 
Potential  Instructor  File  contains 
selected  information  from  the  OMF  and 
the  following  information  pertaining  to 
previous,  current,  and  potential 
instructors  for  the  USMA  teaching  staff; 
acaaemic  department  and  protected 
availability  for  L'SMA  instructor  duty. 
This  information  is  maintained  in  a 
local  data  base  bv  the  USMA 
Distribution  Account  Manager  in  Officer 
Distribution  Division,  OPMD.  TAPC- 
OPD-O.' 


A0680-31a  TAPC 

SYSTEM  NAME: 

Officer  Personnel  Management 
Information  System  iOPMIS). 

SYSTEM  LOCATION: 

Commander,  US,  Total  /mny 
Personnel  Command   200  Stovall  Street, 

Alexandria,  VA  223,32-0400, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

hidividuals  projected  for  entrance 
into  the  .Active  officer  corps,  active  dutv 
commissioned  and  warrant  officers 
officers  m  a  separated  or  retired  status. 
activated/mobilized  US  Army  Reserve 
and  National  Guard  officers,  and  DoD 
civilians  and  mihtarv  officers  who  serve 
as  rating  officials  on  the  Officer 
Evaluation  Reports  iOERsj  of  Army 
officers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM' 

The  Total  .Armv  Personnel  Data  Base 
-  Active  Officer  (TAPDB-AO i  is  the 
active  officer  component  data  base  of 
Total  Army  Personnel  Data  Base  It  is 
comprised  of  approxi.mately  100  data 
tables  containing  the  official  automated 
personnel  records  for  active  component 
.Army  officers.  Data  maintained  in  the 
Total  .Armv  Personnel  Data  Base  - 
Active  Officer  includes  Socia.  Security 
Number,  name,  grade,  personal  and 
family  information,  service,  security 
clearance,  assignment  histor> .  strength 
management  data,  civilian  and  military 
education,  awards,  training,  branch  and 
occupational  specialties/areas  of 
concentration,  mailing  addresses, 
physical  location,  languages,  career 
pattern,  performance,  command  and 
promotion  histor\-.  retirement/ 
separation  information  and  service 


agreement  information.  TAPDB-AO  is 
updated  in  both  on-line  and  batch  mode 
from  various  source  data  bases  and 
applications  including  the  Standard 
Installation  Division  Personnel  System 
(SIDPERS).  the  Total  Officer  Personnel 
Management  Information  System 
(TOPMIS),  the  Officer  Evaluation 
Reporting  System  (OERS)  and 
Accessions  Management  Information 
Systems  (AMIS). 

Accessions  Management  Information 
Systems  (AMIS)  contains  selected 
officer  jjersonnel  data  from  the  Total 
Army  Personnel  Data  Base  -  Active 
Officer,  the  date  of  entry  on  active  duty. 
selected  information  regarding  ciurent 
location/ school  for  pre-accessed 
officers,  demographic  data  and 
assigrunent  information  on  new  officer 
accessions.  It  includes  individual  and 
mass  record  processing,  erroneous 
record  processing,  report  generation, 
Regular  Army  integration  processing. 
Accessions  Management  Information 
Systems  (AMIS)  active  record  data. 
Officer  Record  Brief  (ORB)  information 
and  strength  data.  Accessions 
Management  Information  Systems 
(AMIS)  is  used  to  manage  Reserve 
Officer  Training  Corps  (ROTC),  U.S. 
Mihtarv  .Academy  (USMA),  Officer 
Candidate  School  (OCS),  Judge 
.Advocate  General  Corps  (JAG)  Recalls. 
Cnaptains  Corps.  Warrant  Officer  and 
Surgeon  General  Reserve  officers 
accessions.  Accessions  Management 
Information  Systems  (AMIS)  data  is 
stored  on  the  total  Army  Personnel 
Data  Base  -  Active  Officer.  Some  users 
enter  new  accession  data  directly  to  the 
Total  Army  Personnel  DaU  Base  - 
Active  Officer  via  Accessions 
Management  Information  Systems 
(AMIS).  For  Reserve  Officer  Training 
Corps  (ROTC).  and  US.  Military 
Academy  (USMA)  new  accessions,  data 
extracts  are  batch  loaded  to  the  Total 
Army  Personnel  Data  Base  -  Active 
Officer  annually. 

Assignments  and  Training  Selection 
for  Reserve  Officer  Training  Corps 
(ROTC)  graduates  contains  selected 
information  from  the  Total  Army 
Personnel  Data  Base  -  Active  Officer 
(TAPDB-AO).  the  cadet's  preference 
statement  for  specialty  (branch),  duty 
and  initial  training;  Reserve  Forces  duty 
or  delay  selection,  Regular  Army 
selection  and  branch  selection. 

The  Officer  Evaluation  Reporting 
System  (OERS)  contains  selected 
information  from  the  Total  Army 
Personnel  Data  Base  -  Active  Officer 
(TAPDB-AO);  selection  board  status; 
OER  suspense  indicator  for  action  being 
taken  to  obtain  missing  or  erroneous 
OERs;  selected  information  for  each 
OER;  and  the  name.  Social  Security 
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Number,  and  rating  history  of  each 
individual,  military  and  civilian,  who 
has  served  as  the  senior  rating  official 
for  an  active  duty  Army  officer. 

Total  Officer  Personnel  Management 
Information  System  (TOPMIS)  provides 
the  display  and  update  of  selected  data 
on  Total  Army  Personnel  Data  Base  - 
Active  Officer  (TAPDBAO)  and 
comprises  an  extensive  variety  of 
automated  officer  personnel 
management  functions.  These  functions 
include,  officer  personnel  record 
display  and  update,  requisition 
validation  and  processing,  active  officer 
strength  management,  Officer 
Distribution  Plan  (ODP)  goaling 
management,  officer  asset  reports, 
centralized  command  slate 
development,  assignment  stabilization 
break  processing,  electronic  mail. 
Officer  Record  Brief  (ORB)  display  and 
interactive  telephonic/voice  response 
retrieval  of  selected  information  from 
Total  Army  Personnel  Data  Base  - 
Active  Officer  (TAPDB-AO). 

Reserve  Officer  Training  Corps 
(ROTC)  Instructor  File  contains  selected 
information  from  the  Total  Arrny 
Personnel  Data  Base  -  Active  Officer 
(TAPDB-AO)  and  the  following 
information  pertaining  to  ROTC 
instructors;  ROTC  detachment,  duty 
station,  date  assigned  to  ROTC 
detachment,  date  projected  to  be 
reassigned.  This  information  is 
maintained  in  a  local  data  base  by  the 
Cadet  Command  Distribution  Account 
Manager  in  Officer  Distribution 
Division.  OPMD.  TAPC-OPD-O. 

Advanced  Civil  Schools  Management 
Information  System  (ACSMIS)  contains 
selected  information  from  the  Total 
Army  Personnel  Data  Base  -  Active 
Officer  and  the  following  information 
concerning  commissioned  and  warrant 
officer  personnel  currently 
participating,  or  who  have  previously 
participated,  in  one  of  the  following: 
Army  sponsored  college  degree 
completion  program.  Training  With 
Industry  (T\VI)  program,  special 
fellowship/scholarship  programs,  or  the 
fully  funded  degree  program.  Data 
maintained  also  includes  schooling 
start/ stop  dates,  degree  level, 
educational  discipline  and  Army  duty 
positions. 

Army  Education  Requirements 
System  (AERS)  contains  selected 
information  from  the  Total  Army 
Personnel  Data  Base  -  Active  Officer 
(TAPDB-AO)  for  officer  and  warrant 
officer  personnel  who  are  serving  or  are 
projected  to  serve  in  an  AERS  approved 
position  requiring  graduate  level 
education. 

U.S.  Army  Military  Academy  (USMA) 
Potential  Instructor  File  contains 


selected  information  from  the  OMF  and 
the  following  information  pertaining  to 
previous,  current,  and  potential 
instructors  for  the  USJvlA  teaching  staff; 
academic  department  and  projected 
availability  for  USMA  instructor  duty. 
This  information  is  maintained  in  a 
local  data  base  by  the  USMA 
Distribution  Account  Manager  in  Officer 
Distribution  Division.  OPMD,  TAPC- 
OPD-O, 

AUTHonrrv  fo«  MA»frEMAMC€  of  the  srsTEii: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  3013;  and  E.O. 
9397  (SSN), 

PURPOSE(S): 

Information  is  used  for  personnel 
management  strength  accounting, 
manpower  management,  accessioning 
and  determining  basic  entry  specialty 
(branch)  and  initial  duty  assignments; 
tracking  Officer  Evaluation  Reports,  the 
rating  history  of  senior  rating  official's 
rating  history  on  individual  OERs 
producing  reports  on  active  duty 
officers  who  have  served  as  senior  rating 
officials:  managing  instructor 
population  at  ROTC  detachments  and 
USMA;  tracking  information  relating  to 
the  Army  Degree  Completion  Civil 
School  Program;  transmitting  necessary 
assignment  instructions. 

nOUTlNE  uses  OF  RECO«0S  MAifJTAlNED  IN  THE 
SYSTEM,  INCLUOINO  CATEGORIES  Of  uSf  «S  AND 
THE  PURPOSES  Of  SUCH  USES 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Social  Security  Administration 
to  verify  Social  Security  Numbers. 

To  the  Smithsonian  Institution  (The 
National  Museum  of  American  History): 
Copy  of  the  U.S.  Army  Active  Duty 
Register,  for  historical  research  purposes 
(not  authorized  for  public  display). 

The  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVlNO.  ACCESSINO,  RETAINING.  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronically  on  computer  magnetic 
tapes  and  disc. 

RETRIEVABIUTY: 

By  Social  Security  Number,  name,  or 
other  individual  identifying 
characteristics. 


SAfEOUAROS: 

Physical  security  devices,  guards, 
computer  hardware  and  software 
features,  and  personnel  clearances. 
Automated  media  and  information  are 
protected  by  authorized  user  ids, 
passwords  for  the  system,  a  tiered 
system  of  security  for  access  to  officer 
data  provided  via  Interactive  Voice 
Response  Systems  based  on  the 
sensitivity  of  the  data  items  provided, 
encryption  of  data  transmitted  via 
networks,  controlled  access  to  operator 
rooms  and  controlled  output 
distribution. 

nETENTION  AND  DISPOSAL: 

Records  are  retained  on  the  active 
TAPDB-AO  files  for  4  months  after 
separation.  Historical  TAPDB-AO 
records  are  retained  dating  back  to  FY 
1970.  Accessions  in  AMIS  are  retained 
on  active  file  until  effective  date  of 
accession  and  are  then  placed  on  a 
history  file  for  a  period  of  6  months. 
Records  in  the  ROTC  Graduate 
Assignment  and  Training  Selection  File 
are  retained  for  approximately  400  days 
after  the  file  is  created  (approximately 
December  each  year).  Historic  files  for 
the  OER  system  are  kept  for  the  life  of 
the  system.  All  other  records  are 
retained  for  active  duty  only  until  the 
individual  is  released  from  active  duty 
and  then  destroyed.  There  are  still  hard 
copies  in  their  Official  Military 
Ppr';nnnel  Files  (OMPFs) 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria.  VA  22332-0400. 


NOTIFICATtON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  vkTitten  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  identify  the  specific 
category  of  record  involved,  whether 
awaiting  active  duty,  active  retired,  or 
separated  and  give  return  address. 

Blanket  requests  for  information  from 
this  consolidated  system  will  not  be 
accepted.  If  awaiting  active  duty, 
specify  the  date  thereof;  if  separated, 
individual  must  state  date  of  separation. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  200  Stovall 
Street.  Alexandria,  VA  22332-0400. 
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Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  identify  the  specific 
categorv  of  record  involved,  whether 
awaiting  active  duty,  active  retired,  or 
separated  and  give  return  address. 

Blanket  requests  for  information  from 
this  consolidated  system  will  not  be 
accepted.  If  awaiting  active  duty, 
specify  the  date  thereof,  if  separated, 
individual  must  state  date  of  separation 

Selected  data  from  the  Total  Army 
Personnel  Data  Base  -  Active  Officer  is 
also  accessible  to  records  subjects 
through  an  Interactive  Voice  Response 
Systems  (IVRS).  Access  to  the  data  made 
available  through  the  IVRS  is  controlled 
by  a  tiered  security  system  which  is 
based  on  the  sensitivity  of  the  data 
being  accessed 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 

rec  ords,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  m  Army  Regulation  340- 
21,  32  CFR  part  505:  or  may  be  obtained 
from  the  svstem  manager 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Army  records 
and  reports,  other  Federal  agencies  and 
departments. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFRDoc  98-12323  Filed  5-6-98;  8:45  ami 

BILUNG  CX>0£  SOOO-OA-F 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 
SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory- 
Committee  Act  (Public  Law  92^63,  86 
Stat.  770),  notjce  is  hereby  given  of  the 
following  advisory  committee  meeting: 

\'nme  Secretary  of  Energy  .Advisory- 
Board — Laboratory  Operations  Board 

Date  and  Time  Wednesday,  May  20. 
1998,  8:30  A.M. -4:30  P.M. 

Place:  Brookhaven  National 
Laboratory,  Medical  Building  490.  Large 
Conference  Room.  Upton,  Long  Island. 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
.Advisory  Board  (,AB-11.  US  Department 
of  Energy.  1000  Independence  Avenue, 
SVV.  Washington.  D.C.  20585.  (202)  586- 
1709 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Laboratory  Operations 
Board  is  to  provide  advice  to  the 
Secretary  of  Energy  .Advisory  Board 


regarding  the  strategic  direction  of  the 
Department  s  laboratories,  the 
coordination  of  budget  and  policy  issues 
affecting  laboratorv'  operations,  and  the 
reduction  of  unnecessary  and 
counterproductive  management  burdens 
on  the  laboratories.  The  Laboratory 
Operations  Boards  goal  is  to  facilitate 
the  productive  and  cost-effective 
utilization  of  the  Department's 
laboratory  svstem  and  the  application  of 
best  business  prartices. 

Tentative  Agenda 

Wednesday,  May  20.  1 998 

8:30-8:45  A.M. — Opening  Remarks— 

Co-Chairs  Or  John  McTague  and 

Under  Secretary  Or  Ernest  Moniz 
8:45-9:15  A.M.— Status  Report,  on 

Secretarial  Commitments — Dr  Martha 

Krebs,  Director  of  the  Office  of  Energy 

Research  and  Vice  Chair  of  the  DOE 

R&D  Council 
9:15-10:00  AM  —Presentation  of  the 

Small  Laboratory  Study— Dr  lohn 

McTague,  Co-Chair 
10:00-10  30  A  M  —Laboratory 

Director's  Presentation  &  Disc:ussion — 

Dr.  fohn  Marburger.  Director. 

Brookhaven  National  Laboratory 
10:30-12:30  P  M.— Site  Tour  (LOB 

Members  only) 
12:30-1  30  P  M'.— Lunch 
1:30-2  15  F  M  —Presentation  of  the 

Peer  Review  Study— Dr.  Paul  Oilman 
2:15-3:30  P.M.— Discussion  of 

Laboratory  Operations  Board  Tasks 
3:30-4:00  P'M  — DOEs  Science  & 

Technology  Direction— Dr  Ernest 

Moniz,  Co-Chair 
4:00—4:30  P.M. — Public  Comment 

Period 
4  30  F  M.— Adjourn 
This  tentative  agenda  is  subject  to 
change  A  final  agenda  will  be  available 
at  the  meeting. 

Public  Participation  The  Chairman  of 
the  Laboratory  Operations  Board  is 
empowered  to  conduct  tne  meeting  in  a 
way  which  will,  m  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in 
Upton.  Long  Island.  New  "^ork  the 
Laboratory  Operations  Board  welcomes 
public  comment  Members  of  the  public 
will  be  heard  in  the  order  in  which  they 
sign  up  at  the  beginning  of  the  meeting 
The  Laboratory  Operations  Board  wii; 
make  every  effort  to  hear  the  views  of 
all  interested  parties  Written  comments 
may  be  submitted  to  Skila  Harris, 
Executive  Director.  Secretary  of  Energv 
Advisory  Board,  .AB-1,  US  I>epartment 
of  Energy.  1000  Independence  .Avenue, 
SW,  Washington,  DC  20585  This  notice 
is  being  published  less  than  15  days 
before  the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 


Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  pubUc 
review  and  copying  approximately  30 
davs  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room   lE-190  Forrestal  Building,  1000 
Independence  Avenue.  SW, 
Washington.  DC,  between  9:00  A.M. 
and  4:00  P.M..  Monday  through  Friday 
except  Federal  holidays.  Information  on 
the  Laboratory  Operations  Board  may 
also  be  found  at  the  Secretary  of  Energy 
Advisory  Board's  web  site,  located  at 
http://www.hr.doe.gov/seab. 

Issued  at  Washington,  D.C,  on  May  6. 
1998. 
Rachel  M  Samuel, 

Depu  t\  A  di  isor\'  Committee  Management 

Officer 

'FK  EVoc  qs-l  2412  Filed  5-8-98;  8:45  ami 

BILLING  CODC  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[t>OCkel  No   RP9&-'9&-000i 

Discovery  Gas  Transmission  LLC; 
Notice  of  ProposeO  Changes  .r,  FEP.C 
Gas  Tariff 

Mav  5.  1998. 

Take  notice  that  on  April  30.  1998, 
Discovery  Gas  Transmission  IXC 
(Ehscovery)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  June  1, 1998: 

First  Revised  Sheet  No.  41 
First  Revised  Sheet  No.  42 
First  Revised  Sheet  No.  43 

Ehscovery  states  that  the  revised  tariff 
sheets  eliminate  the  current  requirement 
that  a  producer  must  have  committed 
production  to  Discovery  prior  to  January 
1,  1997,  in  order  to  qualify  for  service 
under  Discovery's  FT-2  Rate  Schedule. 
Discovery  proposes  to  make  FT-2 
service  available  to  any  potential 
shipper  that  commits  production  to 
Discovery,  to  the  extent  that  firm 
capacity  is  available  in  the  pipeline 
system  Shippers  that  enter  into  FT-2 
Service  .Agreements  with  Discovery 
must  provide  a  good  faith  estimate  of 
their  produaion  and  provide 
documentation  to  support  the 
proauction  vdthin  eighteen  (18)  months 
after  committing  the  production. 
Discovery  s  proposal  is  in  response  to 
requests  from  potential  shippers  that 
wish  to  receive  FT-2  service. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


>H  i»i 


iltT 
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888  First  Street.  N.E.  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  365.211  of  the 
Commission's  Rules  and  Regulations. 
AH  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

David  P.  Boergers, 
Acting  Secretary. 
|FR  Doc  98-12365  Filed  5-«-98.  8:45  am) 

BILUNQ  COOC  (TIT-OI-M) 


DEPanTMFNT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

PockatMo.  RP«8-204-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Filing 

May  5. 1998. 

'Take  notice  that  on  May  1.  1998 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  a  filing  to 
terminate  its  Account  No.  191 — 
Unrecovered  Purchased  Gas  Costs  as  of 
October  31.  1997.  and  to  refund  the 
balance  in  such  account  to  its 
customers.  Eastern  Shore  states  that 
such  termination  is  the  result  of  Eastern 
Shore's  conversion  to  a  Part  284  open 
access  transportation  pipeline  and  the 
implementation  of  its  new  open  access 
FERC  Gas  Tariff  on  November  1.  1997. 
(see  81  FERC  161.013). 

Eastern  Shore  states  that  Section  38 — 
Transition  Cost  Recovery  Mechanism,  of 
the  General  Terms  and  Conditions 
(GT&C)  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  effective 
November  1.  1997,  provides  for  the 
recovery  of  costs  incurred  as  a  result  of 
implementing,  in  connection  with 
implementing,  or  attributable  to  the 
requirements  of  the  Commission's  Order 
No.  636.  such  costs  being  referred  to  as 
"transition  costs"  The  Commission 
identified  four  specific  types  of 
transition  costs:  (1)  Account  No.  191 
costs;  (2)  Gas  Supply  Realignment  Costs: 
(3)  Stranded  Costs:  and  (4)  certain  new 
facilities.  This  filing,  however,  pertains 
only  to  the  first  category  described 
above.  Account  No   191  costs. 

Eastern  Shore  further  states  that 
Section  38(A)  of  the  GT*C  permits 
Eastern  Shore  to  direct  bill  a  customer. 


in  the  case  of  a  positive  (debit)  Account 
No.  191  balance,  or  refund  a  customer, 
in  the  case  of  a  negative  (credit) 
Account  No.  191  balance,  that 
customer's  share  of  the  total 
unrecovered  costs  contained  in  Eastern 
Shore's  Account  No.  191.  The  portion  of 
unrecovered  costs  that  relate  to  demand 
shall  be  allocated  on  the  basis  of  each 
particular  customers  contract  demand 
quantity  under  Eastern  Shore's  former 
CD-I  or  CE>-E  rate  schedule  in  effect  on 
October  31.  1997.  the  day  prior  to  the 
implementation  of  o{>en  access  on 
Eastern  Shore's  system.  The  portion  of 
unrecovered  costs  that  relate  to 
commodity  shall  be  allocated  on  the 
basis  of  each  particular  customer's 
commodity  purchases  under  Eastern 
Shore's  former  CD-I  or  CD-E  rate 
schedules  for  the  period  November  1. 
1996  through  October  31. 1997.  the 
twelve  months  immediately  preceding 
the  implementation  of  open  access  on 
Eastern  Shore's  system. 

Finally.  Eastern  Shore  states  that  it  is 
its  intention  to  distribute  refunds  on 
July  1.  1998.  and  in  anticipation  of  this 
date,  has  calculated  the  appropriate 
carrying  charges  through  such  date. 
Such  refund  date  is  intended  to  provide 
the  Commission  staff  with  sufficient 
time  to  review  the  information 
submitted  in  its  filing. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NT..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  on  or  before  May  12.  1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers. 
Acting  Secretary 
IFR  Doc.  98-12358  Filed  S-8-98;  8:45  am) 

MLUNO  COOC  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No   11181  -002  Oregon] 

Energy  Storage  Partners;  Errata 
Notice:  Notice  of  Intent  To  Conduct 
Public  Scoping  Meetings  and  Site  Visit 

The  Notice  of  Intent  to  Conduct 
Public  Scoping  Meetings  and  Site  Visit 
issued  on  April  27.  1998  (63  FR  24166. 
May  2.  1998).  states  that  the  times  and 
locations  of  the  scoping  meetings  are  as 
follows: 

"Agency  Scoping  Meeting 

When:  Thursday.  May  28.  1998.  From  9:00 

a.m.  until  12:00  p.m. 
Where:  Klamath  County  Museum.  1451  Main 

Street.  Klamath  Falls,  OR  97601. 

Public  Scoping  Meeting 

When:  Thursday.  May  28,  1998,  From  7:00 

p.m.  until  10:00  p.m. 
Where:  Klamath  County  Museum.  1451  Main 

StT«et.  Klamath  Falls,  OR  97601" 

The  location  for  the  7:00  p.m.  meeting 
has  been  changed  to  the  Klamath 
County  Library.  126  S.  3rd,  Klamath 
Falls.  Oregon 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-12364  Filed  5-8-98:  8:45  am] 

BNXMQ  COOC  (TU-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No    RP9e-205-000) 

Granite  State  Gas  Transmission,  Inc  ; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  5.  1998. 

Take  notice  that  on  May  1.  1998. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Third  Revised  > 
Volume  No.  1,  the  original  and  revised 
tariff  sheets  listed  below  proposing 
changes  in  rates  for  effectiveness  on 
June  1.  1998; 

Thirteenth  Revised  Sheet  No.  21 
Fourteenth  Revised  Sheet  No.  22 
Eleventh  Revised  Sheet  No.  23 
Original  Sheet  Nos.  336.  337  and  338 

According  to  Granite  State,  the 
foregoing  tariff  sheets  established  a 
special  surcharge  on  its  existing  Base 
tariff  rates  for  firm  and  interruptible 
transportation  services  to  recover  the 
costs  that  Granite  State  will  incur 
during  the  third  extension  its  lease  of 
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the  pipeline  owned  by  Portland  Pipe 
Line  Corporation  (PPLC). 

Granite  State  further  states  that  it  has 
leased  a  former  oil  pipeline  from  PPLC 
since  1986.  converted  it  to  natural  gas 
transportation  and  has  operated  it 
pursuant  to  limited-term  certificates 
issued  by  the  Commission.  It  is  said  that 
the  leased  pipeline  provides  a  link 
between  Granite  State's  system  at 
Portland,  Maine,  and  the  U.S. -Canadian 
border  and  provides  transportation 
capacity  used  by  Granite  State's  firm 
customers,  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc  to  purchase  and 
receive  deliveries  of  Canadian  gas 

According  to  Granite  State,  both  Bay 
State  Gas  Company  and  Northern 
Utilities  have  subscribed  for  capacity  on 
the  Portland  .Natural  Gas  Transmission 
System  (PNGTS)  for  transportation 
capacity  that  will  replace  their 
entitlements  to  capacity  on  the  leased 
pipeline.  It  is  further  said  that  PNGTS 
has  proposed  an  in-service  date  of 
November  1,  1998  but  that  there  have 
been  delays  in  the  construction 
schedule,  raising  concerns  that  the 
project  will  not  be  available  for  service 
at  the  beginning  of  the  heating  season. 
Granite  State  further  states  that  its 
transportation  customers,  particularly 
Northern  Utilities,  must  have  access  to 
the  transportation  capacity  on  the  leased 
pipeline  or  on  PNGTS  at  the  beginning 
of  the  1998-99  heating  season. 

According  to  Granite  State,  it  has 
negotiated  an  arrangement  with  PPLC 
pursuant  to  which  the  leased  line  can  be 
activated  again  for  natural  gas 
transportation  service  on  November  1, 
1998,  and  continuing  thereafter  until 
April  30,  1999. 

Granite  State  further  states  that,  under 
the  extended  lease,  it  will  incur  costs  for 
rental  payments,  costs  for  reconversion 
of  the  leased  line  for  oil  transportation 
service,  a  share  of  certain  )oint  costs  for 
the  maintenance  of  PPLC's  right-of-way 
and  for  property  taxes,  costs  for  purging 
gas  from  the  leased  line  and  for  Letters 
of  Credit  in  favor  of  PPLC.  Granite  State 
states  that  it  is  obligated  to  make  a 
rental  payment  of  SI. 5  million  to  PPLC 
in  one  installment  on  October  25,  1998 
and  a  payment  of  S5..5  million  in 
reconversion  costs.  If  the  line  is 
activated  for  gas  transportation  service 
on  November  1 ,  1998,  Granite  State  will 
be  charged  $301,000  in  fixed  monthly 
rent  for  the  use  of  the  leased  pipeline, 
plus  $0,078  per  MMBtu  of  gas 
throughput  Granite  States  total  cost 
exposure,  if  it  uses  the  leased  line  for 
the  full  period  of  the  lease  extension 
until  April  30.  1999,  is  approximately 
$10.1  million. 

Granite  State  proposes  to  recover  the 
lease  related  costs  over  a  12-month 


period  through  the  special  sun.:harge  on 
its  Base  Tariff  rates  which  will  be 
derived  pursuant  to  the  methodology 
described  in  a  new  provision.  Section 
34.  added  to  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Fanff, 

According  to  Granite  State,  copies  of 
its  filing  have  been  served  on  its  firm 
and  interruptible  customers  and  on  the 
regulatory  agencies  of  the  states  of 
Maine.  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission  s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  (onsidered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspeclio.i  in  the  Public  Reference 
Room. 

David  P  Boeryers 
Acting  Secretary 
IFR  Doc  98-12374  Filed  5-8-98;  8:45  ami 

BtLUNG  CODE  67^7-Oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-201-000] 

Gulf  States  Transmission  Corporation; 
Notice  of  Compliance  Filing 

May  5,  1998. 

Take  notice  that  on  May  1, 1998,  Gulf 
States  Transmission  Corporation  (Gulf 
States),  tendered  for  filing  the  original 
and  revised  tariff  sheets  listed  in 
Appendix  A  to  the  filing.  Gulf  States 
proposes  that  the  foregoing  tariff  sheets 
be  made  effective  on  June  1,  1998. 

Gulf  States  states  that  this  filing  is  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  Order  on 
Requests  for  Waiver,  issued  in  Docket 
No.  RP97-174-001.  on  April  30,  1997. 
Gulf  States  Transmission  Corporation,  et 
al.,  79  FERC  "S  61.102  (1997),  Gulf  States 
further  states  that  the  tariff  sheets 
implement  the  standards  for  Electronic 
Data  Interfihange 'Electronic  Data 
Mechanism  and  capacity  release 
promulgated  bv  the  Gas  Industry- 
Standards  Board  and  adopted  by  the 


Federal  Energy  Regulatory  Commission 
in  Order  Nos.  587,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  and  384.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings.         * 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  F   Bopr^erv 
Acting  secretary 
IFR^Oc  98-12367  Filed  5-8-98;  8:45  ami 

BUYING   ,X>Oe  «717-«1-*l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiaton, 
Commission 

[Docket  No   Rf>9£v-?0C-.^.X 

KO  Transmission  ComDaf">    Notice  of 
Petition  for  Waive' 

May  5.  1998. 

Take  notice  that  on  April  30,  1998, 
KO  Transmission  Company  (KO 
Transmission)  tendered  for  filing  a 
petition  for  waiver  of  the  electronic 
communications  and  Internet 
transaction  requirements  of  the 
Commission's  Order  Nos.  587-B,  587-C 
and  587-G. 

KO  Transmission  states  that  copies  of 
this  petition  has  been  served  on  each  of 
KO  Transmission's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  en  or  before  May  12.  1998.  Protests 
wall  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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Room. 

David  P.  Boer^rs, 

Acting  Stfcrelary 

[FR  Doc  98-12366  Filed  5-S-98:  8:45  ami 

•ILUNO  COOE  STtr-OI-M 


DEPAHTMFNT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM96-»-1ft-00Ol 

National  Fu«l  Gas  Supply  Corporation; 
«    Notica  of  Tariff  Filing 

May  5.  199A 

Take  notice  that  on  April  30,  1998. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  Tenth  Revised  Sheet  No. 
9.  with  a  proposed  effective  date  of  May 
1,  1998.  • 

National  states  that  under  Article  II. 
Section  2.  of  the  approved  settlement  at 
Docket  Nos.  RP94-367-O00,  et  al.. 
National  is  required  to  recalculate  the 
maximum  Interruptible  Gathering  (IG) 
rate  monthly  and  to  charge  that  rate  on 
the  first  day  of  the  following  month  if 
the  result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  Section  1  of  Article  II.  The 
recalculation  produced  an  IG  Rate  of  10 
cents  per  dth. 

National  further  states  that,  as 
required  by  Article  II.  Section  4, 
National  is  filing  a  revised  tariff  sheet 
within  30  days  of  the  effective  date  for 
the  revised  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Acting  Secretary 
|FR  Doc  9fl-12376  Filed  S-S-98;  8:45  ami 

WLUNQ  COOC  •7ir-01-M 


OtPAW^MFNT  Of-   ENERGY 

Federal  Energy  Rf»qu«atory 
Commission 

[Docket  No  RP«8-202-OO0n 

Natural  Gas  Pipeline  Comoany  o< 
America;  Notice  of  P'oposed  Cnnnge 
In  FERC  Gas  Tanft 

May  5. 1998 

Take  notice  that  on  May  1.  1998. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  Tenth  Revised 
Sheet  No.  22.  to  be  effective  June  1. 
1998. 

Natural  states  that  the  filing  if 
submitted  pursuant  to  Section  21  of  the 
General  Terms  and  Conditions  of 
Natural's  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1  (Section  21),  as  the  tenth 
semiannual  limited  rate  filing  under 
Section  4  of  the  Natural  Gas  Act  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  promulgated  thereunder. 
The  rate  adjustments  filed  for  are 
designed  to  recover  Account  No.  858 
stranded  costs  incurred  by  Natural 
under  contracts  for  transportation 
capacity  on  other  pipelines.  Costs  for 
any  Account  No.  858  contracts 
specifically  excluded  under  Section  21 
are  not  reflected  in  this  filing. 

Natural  requested  specific  waivers  of 
Section  21  and  the  Commission's 
Regulations,  including  the  requirements 
of  Section  154.63.  to  the  extent 
necessary  to  permit  the  tendered  tariff 
sheet  to  become  effective  June  1.  1998. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reierence 

Room 

David  P   Bi>»-rvers. 

Acting  Secretary 

jFR  Doc  98-1 2371  Filed  5-8-98;  8:45  am) 

B4LUNG  COOE   S'"^'   M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockei  No   RP9&-20a-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tanft 

May  5.  1998. 

Take  notice  that  on  May  1.  1998. 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2.  revised  tariff  sheets  set  forth  in 
Appendix  A  to  the  filing  to  effectuate 
changes  in  the  rates  and  terms 
applicable  to  Northerns  jurisdictional 
service.  The  effect  of  the  rate  case  is  an 
overall  increase  in  revenues  of 
approximately  $35  million  above  the 
Base  Period  revenues.  Northern  also  is 
submitting  several  proposals  to  enhance 
service  flexibility  and  operational  and 
economic  efficiency  on  the  Northern 
system. 

Norther  states  that  the  changes 
reflected  in  the  Revised  Tariff  Sheets  to 
be  effective  June  1,  1998,  are  required  to 
effectuate  the  rate  increase  and  to  make 
certain  changes  to  Northern's  tariff 
based  on  Northern's  operating 
experience.  Northern  also  proposes  an 
effective  date  of  November  1.  1998.  for 
certain  of  the  Revised  Tariff  Sheets 
which  require  additional  business 
process  and  system  changes  for  all 
parties  prior  to  implementation.  Finally, 
Northern  proposes  Pro  Forma  Tariff 
Sheets  which  reflect  further  changes  to 
become  effective  on  a  prospective  basis 
following  a  omission  order  on  the  merits 
or  a  settlement  of  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
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Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  inter\ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P  Boen^rs, 

Acting  betrftarv- 

[FR  Doc.  98-12373  Filed  5-8-98;  8:45  am] 

BILUNG  COOE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No-  TM98-2-5&-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  5.  1998. 

Take  notice  that  on  May  1.  1998, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff  the 
following  tariff  sheets  proposed  to 
become  effective  on  lune  1,  1998: 

Fifth  Revised  Volume  No  1 

Eighth  Revised  Sheet  No   54 
Seventh  Revised  Sheet  No  bl 
Seventh  Revised  Sheet  No  62 
Seventh  Revised  Sheet  .No.  63 
Seventh  Revised  Sheet  No.  64 

Northern  states  that  the  revised  tariff 
sheets  are  being  filed  in  accordance 
with  the  methodology  set  forth  in 
Section  53  of  Northern's  General  Terms 
and  Conditions.  Tariff  Sheet  Nos.  300- 
301  (as  filed  on  Apnl  29.  1997),  which 
requires  Northern  to  adjust  its  fuel 
percentages  each  June  1.  Northern  has 
also  filed  to  adiust  its  Unaccounted  for 
tU.^F)  gas  m  accordance  with  the  PR--\ 
mechanism.  Therefore,  Northern  has 
filed  Eighth  Revised  Sheet  .No.  54  and 
Seventh  Revised  Sheet  Nos,  61,  62,  63 
and  64  to  be  effective  )une  1.  1998 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northerns 
customers  and  interested  State 
Commissions. 

.\n\  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE  ,  Washington  DC: 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations 
.Ml  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission  s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


.*knv  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  m  the  Public  Reference 

Room. 

David  P  Boerjjers, 

.4(  tjfije  Secretan,- 

|FR  Doc  98-12375  Filed  5-8-98;  8:45  am] 

WLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9a-39&-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

May  5, 1998. 

Take  notice  that  on  .^pril  28,  1998. 
Northwest  Pipeline  Corporation 
(Applicant).  295  Chipeta  Way.  Salt  Lake 
City,  Utah.  84108,  filed  in  Docket  No. 
CP98-396-000  a  request  pursuant  to 
§§  157.205,  157.211,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (187  CFR  157.205, 
157  211,  and  157,216)  for  approval  to 
abandon  an  obsolete  meter  which  has 
failed  at  the  Georgetown  Meter  Station 
in  Bear  Lake  County,  Idaho,  and  to 
construct  and  operate  a  smaller 
replacement  meter  at  this  station  to 
maintain  the  ability  to  accommodate 
existing  firm  deliveries  for 
Intermountain  Gas  Company's  affiliate, 
IGI  Resources,  under  .Applicant's 
blanket  certificate  issued  in  Docket  No. 
CP82-433-O00,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
IS  on  file  with  the  Commission  and  open 
to  public  inspection, 

.Applicant  proposes  to  modify  the 
Georgetown  Meter  Station  by  removing 
the  three-inch  positive  displacement 
meter  and  appurtenances  and  installing 
a  new  two-inch  rotary  meter  and 
appurtenances  .Applicant  asserts  that  as 
a  result  of  this  modification,  the 
maximum  design  capacity  of  the  meter 
station  will  decrease  from  3.033  EKh  f)er 
day  to  approximately  2,000  Dth  per  day 
at  150  psig.  It  is  further  as.serted  that  the 
modified  station  will  be  adequate  to 
accommodate  histoncallv  experienced 
How  rates  as  well  as  the  existing 
maximum  daily  deliverv  obligations  at 
this  deliverv  point   .Applicant  states  that 
the  total  cost  of  the  proposed  facility 
replacement  at  the  Georgetown  meter 
Station  is  estimated  to  be  S15,750, 
.Applicant  indicates  that  because  this 
expenditure  is  necessary  to  replace  a 
failed  and  obsolete  meter.  Applicant 


will  not  require  reimbursement  by 
Intermountain. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rule  214  of  the 
Commission  's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  §  157.205  of 
the  regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205).  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Bfwrgen. 
Acting  Secretary. 
[pp  : ,  .     jh-12360  Filed  S-8-98;  8:45  ami 

BMJJNG  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERO 

Federal  Energy  Regulatory 
Commisston 

[Docket  No  MG98~''0--000] 

Venice  Gathering  System,  LL.C.; 
Notice  of  Filing 

May  5,  1998 

Take  notice  that  on  April  29.  1998, 
Venice  Gathering  System.  L.L.C. 
(Venice)  filed  standards  of  conduct 
under  Order  Nos.  497  et  seq.'  and  Order 
Nos.  556  et  seq.^ 


'  Order  No.  497,  53  FR  22139  (June  14,  1988). 
FERC  Stats,  k  Regs.  198&-1990  1  30,820  (1988): 
Order  No.  497-A.  order  on  rehearing,  54  FR  52781 
(December  22,  1989).  FERC  Stats  »  Regs  1986- 
1990  1  30.868  (1989):  Order  No.  497-B.  order 
extending  sunset  date.  55  FR  53291  (December  28. 
1990),  FERC  Stals  ft  Regs.  1986-1990  1   30,908 
(1990):  Order  No.  497-C  order  extending  suniet 
date.  57  FR  9  (January  2,  1992),  FERC  Stats,  i  Regs. 
1991-1996  1  30.934  (1991 ).  rehearing  denied.  57  FR 
5815  (February  18.  1992).  58  FERC  161.139  (1992): 
Tenneco  Gas  v.  FEPC  (affirmed  in  part  and 
remanded  in  part).  969  F.2d  1187  (D.C.  Cir.  1992): 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date  FERC  Stats  ft  Regs  1991-1996  1  30,958 
(December  4.  1992),  57  FR  58978  (December  14. 
1992):  Order  No  497-E,  order  on  reheanng  and 
extending  sunset  date  59  FR  243  Oanuary  4,  1994). 
65  FERC1 61,381  (December  23,  1993):  Order  No. 
497-F,  order  denying  reheanng  and  granting 
clarification.  59  FR  15336  (April  1,  1994),  66  FREC 
161.347  (March  i4.  1994):  and  Order  No.  497 -G, 
order  extending  sunset  date.  59  FR  32884  (June  27. 
1994),  FERC  StaU  k  Regs,  1991-1996  1  30.996 
Oune  17,  1994), 

'  Standards  of  Conduct  and  Reporting 
Requirements  for  Trai«portation  and  .\frihale 
Transactions.  Order  No  566.  59  FR  32885  (June  27, 
1994).  FERC  Stats,  k  Regs.  1991-1996  1  30.997 

Cootinuad 
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.Ml)  ji'Tsnii  uesiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C.. 
20426.  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  May  20.  1998  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  Piling  are  on  Tile  with  the 
Commission  and  are  available  for  public 
inspection 
David  P.  Bocr^rs. 
Acting  Secretary 
(PR  Doc  98-12361  Filed  S-«-98:  8:45  am] 

WLUNQ  COOC  (717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  637S-006) 

H.E.E.O.  Co.,  Inc.;  Notice  of  Availability 
of  Environmental  Assessment 

May  5.  1998 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  486. 
52  FR  47897).  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
the  revocation  the  exemption  for  the 
Slaughterhouse  Culch  Project.  No. 
6375-006.  The  Slaughterhouse  Gulch 
Project  is  located  on  Slaughterhouse 
Gulch  Creek  in  Twin  Falls  County. 
Idaho.  The  exemption  is  being  revoked 
for  failure  to  operate  the  project  or  to 
respond  to  requests  to  surrender  the 
exemption.  A  Draft  Environmental 
Assessment  (DEA)  was  prepared,  and 
the  DEA  finds  that  revoking  the 
exemption  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Commission's  Reference 
and  Information  Center.  Room  2A.  888 
First  Street.  N  E.,  Washington.  D.C. 
20426 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice.  Any 


( umments.  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
David  P.  Boergers.  Acting  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC. 
20426.  Please  affix  Project  No.  6375-006 
to  all  comments.  For  further 
information,  please  contact  Ms.  Hillary 
Berlin,  at  (202)  219-0038. 
David  P.  Boergers, 
Acting  Secretary. 

jFR  Doc.  98-12363  Filed  S-8-98;  8:45  ami 
MLUNQ  COOC  m^-o^-m 


DFPARTVENT  OF  FNFRGY 

Federal  Energy  Recjuatof^ 
Commissk>n 

(Docket  No  CP98  1-5  000' 

Columbia  Gas  Transmissior 
Corporation    Notice  ot  Intent  To 
Prapare  an  E'^vironmental  Assessment 

for  the  P'-ocK:)sed  1998  L-ne  KA 
HepMcemen*  Proiec!  and  Request  tor 
Con"'r>*»nts  on  Environmental  Issues 

May  5. 1998 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  in  the  1998  Line  KA 
Replacement  Project.'  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

If  you  are  a  landowmer  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 

f>roceedings  in  accordance  with  state 
aw.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 


the  use  of  eminent  domain,  is  attacnea 
to  this  notice  as  appendix  1^ 

Summary  of  the  Proposed  Project 

Columbia  Gas  Transmission 
Corporation  (Columbia)  proposes  to 
abandon  and  replace  about  5.5  miles  of 
20-inch-diameter  pipeline  in  Pike 
County,  Kentucky.  About  4.9  miles  of 
the  existing  pipeline  would  be 
abandoned  by  removal  and  replaced 
within  Columbia's  existing  right-of-way. 
The  remaining  0.6  mile  of  pipeline 
would  be  abandoned  in  place  and 
replaced  on  newly  acquired  right-of-way 
to  avoid  steep  slopes. 

The  project  location  is  shown  in 
appendix  2. 

Land  Rpquirpments  for  Construe  tion 

Columbia  would  use  a  75-foot-wide 
construction  right-of-way  for  the  entire 
project.  Where  the  pipeline  would  be 
replaced  on  existing  right-of-way.  50 
feet  of  Columbia's  existing  right-of-way 
and  25  feet  of  temporary  right-of-way 
would  be  used  for  construction.  Where 
the  pipeline  would  be  replaced  on 
newly  acquired  right-of-way.  Columbia 
would  obtain  a  permanent  50-foot-wide 
easement  and  a  25-foot-wide  temporary 
right-of-way.  The  new  permanent  right- 
of-way  would  be  about  3.6  acres. 
Additional  work  areas  would  be 
required  for  road  and  stream  crossings, 
access  roads,  staging  areas,  and 
pipeyards.  The  area  of  disturbance  for 
the  entire  project  would  total  about  77.4 
acres. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping  ".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 


Oune  17.  1994):  Order  No.  Se6-A.  order  on 
rehearing.  59  FR  S2S96  (Octotwr  20.  1994),  69  FERC 
161.044  (Oclobar  14.  1994):  Order  No  S66-B.  order 
on  rehearing.  59  FR  65707  (December  21,  1994),  69 
FERC161,J34  (DecemtMr  14.  1994). 


'  ColumbU  C«s  Trvismission  Corporalion't 
application  was  filed  with  the  ConuniMion  under 
Section  7  of  the  Natural  Gas  Act  and  Part  1 57  of 
the  Conunisslon't  regulations. 


'  The  appendices  referenced  In  this  notice  are  not 
being  printed  in  the  Federal  Ragiater.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street. 
N.E.,  Washington.  DC.  20426,  or  call  (202)  206- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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them  to  comment  on  their  areas  of 
concern. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  pages  3  and  4  of  this  Notice. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  genera! 
headings: 

•  Endangered  and  threatened  species 

•  Water  resources  and  wetlands. 

•  Vegetation  and  wildlife. 

•  Land  use. 

•  Cultural  resources. 

•  Creology  and  soils 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  \anous  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA,  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  he 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commissions  official  service  list  for 
this  proceeding  A  comment  period  will 
be  allotted  for  review  if  the  E.A  is 
published.  We  will  consider  ail 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission 

Currently  Identified  Knvironmenta! 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  bv 
Columbia.  These  issues  may  be  changed 
based  on  your  comments  and  our 
analysis. 

•  Eight  residences  are  located  within 
50  feet  of  the  construction  right-of-way. 

•  One  prehistoric  site  that  is 
potentially  eligible  for  the  National 
Register  of  Historic  Places  lies  within 
the  project's  area  of  potential  effect. 

•  Most  of  the  project  area  is  underlain 
by  deep  coal  mines. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 


these  instruct.ujns  to  ensure  that  your 
comments  are  receivec  m  time  and 
properly  recorded, 

•  Send  two  copies  of  your  letter  to: 
David  P  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  St.,  NE..  Room  lA. 
Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
ILL 

•  Reference  Docket  No.  CP98-315- 
000; and 

•  Mail  your  comments  so  that  they 
wili  be  received  in  Washington,  DC  on 

(,ir  before  lune  5,  1M98 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process  .^mong  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filing  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed 
having  ended  on  April  29,  1998. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3).  why  this  time  Umitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  in  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088. 
David  P.  Boerjjers, 
Acting  Secretary 
(FR  Doc  98-1 2  J59  Filed  5-S-98;  8:45  ami 
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DEPARTMENT  OF  ENERG^ 

Federal  Energy  Regulatory 
Commisston 


[Profecl  No.  77-110] 

Pacific  Gas  and  Eiectnc  Cc^-pa-.y; 
Notice  of  Site  Visit  and  Scoping 
Meetings  Pursuant  to  the  National 
Environments!  Policy  Act  ot  1969 

May  5,  1998. 

On  April  17.  1998.  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  notice  of  an  application  for 
amendment  of  the  license  for  the  Potter 
Valley  Project  (FERC  No.  77-110)  and  of 
our  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  in  support  of  the 
Commission's  decision  in  this  matter. 
The  proposed  amendment  involves 
changes  in  the  minimum  flow 
requirements  at  the  project,  located  on 
the  Eel  and  East  Fork  Russian  River,  in 
Lake  and  Mendocino  Counties. 
California. 

The  purpose  of  this  notice  is  to:  (1) 
Advise  all  parties  of  upcoming  site 
visits  to  the  project  area;  (2)  announce 
the  dates,  times,  and  locations  of  public 
and  agency  meetings  to  be  held  to  assist 
staff  in  determining  the  appropriate 
scope  of  staffs  environmental  analysis; 
(3)  seek  additional  information 
pertinent  to  this  analysis;  and  (4)  advise 
all  parties  of  their  opportimity  for 
comment. 

Proief  t  site  \'isits 

i  ne  licensee  and  the  Commission 
staff  will  conduct  site  visits  of  the  Potter 
Valley  Project  and  other  relevant  areas 
on  June  1-2,  1998,  On  June  1, 
downstream  areas  of  the  East  Fork 
Russian  River  will  be  visited.  On  June 
2,  the  Potter  Valley  Project  and 
dowrnstream  areas  of  the  Eel  River  will 
be  visited.  Times  and  meeting  places  are 
as  follows. 

Date:  June  1.  1998. 

Time:  1:00  p.m.-5:00  p.m. 

Place:  Sonoma  County  Water  Agency, 

2150  West  College  Avenue,  Santa 

Rosa.  CA  95401. 
Date:  June  2.  1998. 
Time:  9:00  a.m. -5:00  p.m. 
Place:  Hoppers  Comer.  Main  Street  and 

Eel  River  Road,  Potter  Valley,  CA 

95469. 

All  interested  individuals, 
nongovernmental  organizations 
(NGO's),  and  agencies  are  invited  to 
attend.  All  participants  are  responsible 
for  their  own  transportation.  For  more 
details,  interested  parties  should  contaa 
the  Project  Manager  identified  at  the 
end  of  this  notice  prior  to  May  28.  1998. 
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Scoping  Process 

The  purpose  of  the  scoping  process  is 
to  identify  signiTicant  issues  related  to 
the  proposed  action  and  to  determine 
what  issues  should  be  addressed  in  the 
environmental  document  to  be  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  A  document 
entitled  "Scoping  Document"  (SD)  will 
be  circulated  shortly  to  enable 
appropriate  federal,  state,  and  local 
resource  agencies,  developers.  Indian 
tribes,  NGO's  and  other  interested 
parties  to  effectively  participate  in  and 
contribute  to  the  scoping  process.  The 
SD  provides  a  brief  description  of  the 
proposed  action,  project  alternatives, 
the  geographic  and  temporal  scope  of 
the  analysis,  and  a  list  of  preliminary 
issues  identified  by  staff. 

Scoping  Meetings 

The  Commission  staff  will  hold 
scoping  meetings  on  June  3  and  June  4. 
1998.  to  facilitate  its  preparation  of  an 
EIS  for  the  proposed  amendment.  The 
scoping  meetings  will  be  held  in  two 
locations  in  the  general  vicinity  of  the 
Potter  Valley  Project.  On  each  date  there 
will  be  two  scoping  meetings;  One 
afternoon  meeting  and  one  evening 
meeting.  The  afternoon  meetings  will 
focus  on  resource  agency  concerns, 
whereas  the  evening  meeting  will  focus 
on  receiving  input  from  the  public. 
However,  we  invite  all  interested 
agencies.  NGOs,  and  individuals  to 
attend  one  or  both  of  the  meetings,  and 
to  assist  staff  in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EIS.  The  times  and 
locations  of  these  meetings  are  shown 
below. 
Ukiah  Scoping  Meetings: 

Date:  June  3.  1998. 

Time:  1:00-3:00  p.m.;  7:00-9:00  p.m. 

Place:  Ukiah  Valley  Conference  Center. 

200  S.  School  Street,  Ukiah.  CA 

95482.  (707)  686-4571. 

Eureka  Scoping  Meetings: 
Date:)une4,  1998. 

Time:  1:00-3:00  p.m.;  7:00-9:00  p.m. 
Place:  Doubletree  Inn  Eureka.  1929 

Fourth  Street,  Eureka.  CA  95501. 

(707)  445-0844. 

As  mentioned  previously  a  scoping 
document  will  be  distributed  to  the 
parties  on  the  Commission's  mailing 
hst.  The  SD  should  help  focus 
discussions,  by  outlining  the  issues  to 
be  addressed  at  the  meetings.  Copies  of 
the  SD  can  also  be  obtained  by 
contacting  the  Project  Manager 
identified  at  the  end  of  this  notice. 

Meeting  Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 


tentatively  identified  for  analysis  in  the 
EIS;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  on  environmental  issues  that 
should  be  analyzed  in  the  EIS,  including 
opinions  in  favor  of.  or  in  opposition  to. 
the  staffs  preliminary  list  of  issues;  (4) 
determine  the  depth  of  analysis  for 
issues  addressed  in  the  EIS;  and  (5) 
identify  resource  issues  that  will  not 
require  detailed  analysis  in  the  EIS. 

The  scoping  meetings  will  be 
recorded  by  a  court  reporter,  and  all 
statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  for  this  proceeding.  Before  each 
meeting  starts,  all  individuals  who 
attend,  especially  those  individuals  that 
intend  to  make  statements  during  the 
meeting,  will  be  asked  to  sign  in  and 
clearly  identify  themselves  for  the 
record  prior  to  speaking.  Time  allotted 
for  presentations  will  be  determined  by 
staff  based  on  the  length  of  the  meetings 
and  the  number  of  people  wanting  to 
speak.  All  individuals  wishing  to  speak 
will  be  provided  at  least  five  minutes  to 
present  their  views. 

Interested  parties  who  choose  not  to 
speak,  or  are  unable  to  attend  the 
scoping  meetings,  may  provide  written 
comments  and  information  to  the 
Commission  until  June  15,  1998. 
Written  comments  and  information 
should  be  submitted  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426. 

The  first  page  of  all  filings  should 
indicate  "Potter  Valley  Project,  FERC 
No.  77-110"  at  the  top  of  the  page.  All 
filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  eight  copies.  Failure  to  file  an 
original  and  eight  copies  may  result  in 
appropriate  staff  not  receiving  the 
benefit  of  your  comments  in  a  timely 
manner.  Furthermore,  participants  in 
this  proceeding  are  reminded  that  if 
they  file  comments  with  the 
Commission,  they  must  serve  a  copy  of 
their  filing  to  the  parties  on  the 
Commission's  service  list. 

For  further  information,  please 
contact  the  Project  Manager.  Dr.  John  M. 
Mudre  at  (202)219-1208. 
David  P.  Boergera, 
Acting  Secretary 

[FR  Doc.  98-12362  Filed  5-8-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisston 

Notice  of  Public  Outreach  Meeting; 
Porlland,  OR 

May  5.  1998 

The  Office  of  Hydropower  Licensing 
will  hold  a  public  Outreach  Meeting  in 
Portland,  OR,  on  Tuesday,  May  19. 
1998.  The  Outreach  Meeting  is 
scheduled  to  start  at  9:00  am  and  finish 
at  5:00  p.m. 

The  purpose  of  the  Outreach  program 
is  to  familiarize  federal,  state,  and  other 
government  agencies,  Indian  tribes, 
nongovernmental  organizations, 
licensees,  and  other  interested  parties 
with  the  Commission's  hydropower 
licensing  program.  The  topics  for  the 
Outreach  Meeting  are  pre-licensing, 
licensing,  and  post-licensing  procedures 
for  hydrolectric  projects  in  Oregon 
whose  licenses  expire  between  calender 
years  2000  and  2010. 

Staff  from  the  Commission's  Office  of 
Hydropower  Licensing  will  preside  over 
the  meetings. 

The  location  of  the  Outreach  Meeting 
is;  Doubletree  Hotel,  909  North  Hayden 
Island  Drive,  Portland,  OR  97217.  (503) 
283^466. 

Directions  to  Hotel:  Take  1-5  North  to 
Exit  #308/Jantzen  Beach  Center.  You 
will  drive  by  a  large  Safeway  store  to  a 
stop  light.  Right  on  Hayden  Island  Dr.. 
Hotel  will  be  directly  in  front. 

If  you  plan  to  attend,  notify  John 
Blair,  Western  Outreach  Coordinator, 
fax;  202-219-2152;  telephone;  202- 
219-2845  or  Theresa  Gibson  (202)  219- 
2793 

David  P.  Bo€r;gerb 
Acting  Secretary. 

|FR  Doc.  98-12356  Filed  S-8-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Public  Outreach  Meeting; 
Tacoma,  Washington 

May  5.  1998 

The  Office  of  Hydropower  Licensing 
wrill  hold  a  public  Outreach  Meeting  in 
Tacoma.  Washington,  on  Thursday,  May 
21,  1998.  The  Outreach  Meeting  is 
scheduled  to  start  at  9:00  am  and  finish 
at  5:00  pm. 

The  purpose  of  the  Outreach  program 
is  to  familiarize  federal,  state,  and  other 
government  agencies.  Indian  tribes, 
nongovernmental  organizations, 
licensees,  and  other  interested  parties 
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with  the  Commission's  hydropower 
licensing  program.  The  topics  for  the 
Outreach  Meeting  are  pre-licensing. 
licensing,  and  post-licensing  procedures 
for  hydroelectric  projects  in  Washington 
whose  licenses  expire  between  calender 
years  2000  and  2010. 

Staff  from  the  Commission's  Office  of 
Hydropower  Licensing  will  preside  over 
the  meetings. 

The  location  of  the  Outreach  Meeting 
is:  Sheraton  Hotel.  1320  Broadway 
Plaza,  Tacoma,  WA  98402,  (253)  591- 
4137. 

Directions  to  Hotel;  Take  Interstate  5 
to  exit  #133  City  Center,  Take  Highway 
705.  following  "City  Center"  signs 
toward  the  downtown  area.  Take  the 
"A"  street  exit,  Follow  "A"  street  to 
11th  street,  Turn  left  on  11th  street.  Go 
uphill  to  the  second  stoplight, 
Broadway,  Turn  left  on  Broadway,  Go 
two  blocks  to  1320  Broadway  and  you 
will  be  in  front  of  the  hotel. 

If  you  plan  to  attend,  notify  John 
Blair,  Western  Outreach  Coordinator, 
fax:  202-219-2152.  telephone;  202- 
219-2845  or  Theresa  Gibson  (202)  219- 
2793. 

David  P  Boen^ers. 
Acting  Sffcretary. 
(FR  Doc  98-12357  Filed  5-8-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

May  6,  1998. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub  L  No.  94-^09),  5  U.S.C.  552B; 
AGENCY  HOLDING  MEETING:  Federal 
H:u'rgv  Rpgul.Ttorv  (.omnDssion. 
DATE  AND  TIME;  .Mav  13.  1998,  10:00  a.m. 
PLACE;  Room  2C;  H8H  First  Street,  N.E.. 
Washington.  D.C,  2U426 
STATUS:  Open 
MATTERS  TO  BE  CONSIDERED;  .•\genda 

.Note— Items  ii.'^ted  on  the  agenda  may  be 
deleted  without  further  notice 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  P  Boergers,  Acting  Secretary, 
telephone  (202)  208-0400,  For  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627, 

This  IS  a  list  of  matters  to  be 
considered  by  the  Commission   It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 


examined  in  the  reference  and 
information  center 

Consent  Agenda— Hydro  698lh  Meeting — 
May  13,  1998  Regular  Meeting  (10  00  \  M.) 
CAH-1 
DOCKET*  P-7481.  094,  NYSD  LIMITED 
PARTNERSHIP 
CAH-2. 

DOCKET#  P-233.  023,  PAQHC  GAS  AND 
ELECTRIC  COMPANY 
CAH-3. 
DOCKET*  P-1862.  017,  CITY  OF 
TACOMA,  WASHINGTON 
CAH-4 

DOCKET*  P-2584.  004.  ROCHESTER  CAS 
AND  ELECTRIC  CORPORATION 
CAH-5. 

OMITTED 
CAH-6. 

DOCKET*  P-2496.  024,  EUGENE  WATER 

AND  ELECTRIC  BOARD 
OTHERt.S  !>^2496  028,  EUGENE  WATER 

,^ND  ELECTRiC  BOARD 
P-2496,  029.  EUGENE  WATER  AND 
ELECTRIC  BOARD 

Consent  Agenda — Electric 

CAE-1, 

DOCKET*  ER98-2279.  000, 
COMMONWEALTH  EDISON  COMPANY 
AND  COMMONWEALTH  EDISON 
COMPANY  OF  INDL\NA,  INC. 
CAE-2. 
DOCKET*  ER98-2267,  000,  DELMARVA 
POWER  &  LIGHT  COMPANY 
CAE-3, 
DOCKET*  ER98-2329.  000.  CENTRAL 
VERMONT  PUBLIC  SERVICE 
CORPORATION 
CAE-4, 

DOCKET*  ER98-2322.  000,  SOUTHERN 

CALIFORNIA  EDISON  COMPANY 
OTHERSS  ER97-2355.  002.  SOUTHERN 

CALIFORNIA  EDISON  COMPANY 
ER97-2364.  000,  SAN  DIEGO  GAS  & 

ELECTRIC  COMPANY 
ER97-2364,  002.  SAN  DIEGO  GAS  k 

ELECTRIC  COMPANY 
ER98-2371 ,  000,  SAN  DIEGO  GAS  k 

ELECTRIC  COMPANY 
ER98-2375,  000,  SAN  DIEGO  GAS  k 
ELECTRIC  COMPANY 
CAE-5. 

DOCKET*  ER98-2259.  000,  LSP  ENERGY 
UMITED  PARTNERSHIP 
CAE-6. 
DOCKET*  ER98-2305,  000,  EDGAR 
ELECTRIC  COOPERATIVE 
ASSOOATION  D/B/A  ENERSTAR 
POWER  CORP. 
CAE-7 

DOCKET*  ER98-2297,  000.  PG&E  ENERGY 
SERViCIS 
CAE-8 
IXX:KETe  ER4f>-.*4(j,  OOU,  NORTHEAST 

ITILITIES  .SERVICE  COMPANY 
OTHER«S  EL9C>-:«.  000  CON.NECTICUT 
LIGHT  &  POWER  COMPANY  AND 
WE.STERX  MASSA(_:HrSETTS 
ELECTTRIC  CO.MFANN 
ER90-373,  OCK)  NORTHEAST  UTILITIES 
SERVICE  COMPANY 
CAE-9 

DOCKET*  OA96-75,  000.  BMCK  HILLS 
POWER  AND  LIGHT  COMPANY 
CAE-10. 


DOCKET*  EC98-17.  000. ).  MAKOWSKJ 
COMPANY,  INC  AND  TRANSCANADA 
OSP  HOLDINGS  LTD. 
OTHER«S  EC98-18,  000.  USGEN  NEW 
ENGLAND,  INC.  TRANSCANADA  OSP 
HOLDINGS  LTD.  AND  TRANSCANADA 
POWER  MARKETING  LTD. 
CAE-1 1. 
DOCKET*  ER97-3189.  001,  ATLANTIC 

CITY  ELECTRIC  COMPANY 
OTHER*S  ER97-3189.  002.  BALTIMORE 

GAS  AND  ELECTRIC  COMPANY 
ER97-3189.  003.  DELMARVA  POWER  & 

LIGHT  COMPANYNY 
ER97-3189,  004.  lERSEY  CENTRAL 
POWER  &  UGHT  COMPANY, 
METROPOLITAN  EDISON  COMPANY 
AND  PENNSYLVANIA  ELECTRIC 
COMPANY 
ER97-3189,  005.  PECO  ENERGY 

COMPANY 
ER97-3189.  006,  POTOMAC  ELECTRIC 

POWER  COMPANY 
ER97-3189,  007.  PP4L,  INC. 
ER97-3189,  008.  PUBLIC  SERVICE 
ELECTRIC  AND  GAS  COMPANY 
CAE-1 2. 

DOCKET*  ER98-1232,  000,  NEW 
ENGLAND  POWER  COMPANY 
CAE-1 3. 

IXX3CET*  ER98-1568,  000.  POTOMAC 

ELECTRIC  POWER  COMPANY 
OTHER*S  ER97-3189,  013  JERSEY 
CENTRAL  POWER  k  LIGHT  COMPANY, 
METROPOLITAN  EDISON  COMPANY 
AND  PENNSYLVANIA  ELECTRIC 
COMPANY 
ER98-1569.  000,  PP4L,  INC 
ER98-1570.  000,  JERSEY  CENTRAL 
POWER  &  LIGHT  COMPANY, 
METROPOLITAN  EDISON  COMPANY 
AND  PENNSYLVANL\  ELECTRIC 
COMPANY 
ER98-1608.  000.  DELMARVA  POWER  k 

LIGHT  COMPANY 
ER98-1609.  000.  ATLANTIC  CITY 

ELECTRIC  COMPANY 
ER98-1621,  000,  PUBLIC  SERVICE 
ELECTRIC  AND  GAS  COMPANY 
ER98-201 1 .  000.  PECO  ENERGY 
COMPANY 
CAE-1 4. 
DOCKET*  ER98-2095,  000.  CAUFORNIA 
POWER  EXCHANGE  CORPORATION 
CAE-1 5. 

DOCKET*  ER97-2524,  001,  HOUSTON 

LIGHTING  &  POWER  COMPANY 
OTHERfS  ER97-3113,  001,  TEXAS 
UTILITIES  ELECTRIC  COMPANY 
CAE-16. 

DOCKET*  EL94-45,  002,  LG4E- 

WESTMORELAND  SOLTHAMPTON 
OTHER*S  ER97-656.  000,  LG&E- 

WESTMORELAND  SOLTHAMPTON 
QF88-84.  007.  LG&E-WESTMORELAND 
SOUTHAMPTON 
CAE-1 7. 

DOCKET*  ER93-465,  019  FLORIDA 

POWER  &  LIGHT  COMPANY 
OTHER*S  ER93-922.  Oil  FLORIDA 
POWER  &  LIGHT  COMPANY 
CAE-18. 
DOCKET*  EL96-65.  000.  PENNSYLVANIA 
POWER  &  LIGHT  COMPANY  V. 
SCHUYLKILL  ENERGY  RESOURCES, 
INC 
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OTHER»S  QF85-720.  004.  SCHUYLKILL 
ENERGY  RESOURCES.  INC. 
CAE— 19. 

DOCKET*  EL97-56.  000.  BRAZOS 
ELECTRIC  I»0\VER  COOPERATIVE  V 
TENASKA  IV  TEXAS  PARTNERS.  LTD. 
OTHER#S  QF94-84.  003.  TENASKA  IV 
TEXAS  PARTNERS.  LTD. 
CAE-20. 

OMITTED 
CAE-21 

DOCKET#  N|9ft-2.  000.  UNITED  STATES 
DEPARTMENT  OF  ENERGY. 
SOUTHWESTERN  POWER 
ADMINISTRATION 
CAE-22. 

OMITTED 
CAE— 23. 

DOCKET*  RM95-9.  003.  OPEN  ACCESS 
SAME-TIME  INFORMATION  SYSTEM 
AND  STANDARDS  OF  CONDUCT 
CAE-24. 

DOCKET*  RM9»-3,  000.  OPEN  ACCESS 
SAME-TIME  INFORMATION  SYSTEM 

Consent  Agenda — Gaa  and  Oil 

CAC^l 

DOCKET*  PR98-6.  000.  ARKANSAS 
OKLAHOMA  GAS  CORPORATION 
CAG-2. 

DOCKET*  RP9ft-187.  000.  IROQUOIS  GAS 
TRANSMISSION  SYSTEM.  LP. 
CAG-3. 

DOCKET*  GT98-35.  000.  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-4. 

DOCKET*  RP92-132.  056  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER*S  RP92-132.  057  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-5 

DOCKET*  RP97-248.  004.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-6. 

DOCKET*  RP97-469.  002.  NATURAL  GAS 
PIPEUNE  COMPANY  OF  AMERICIA 
CAG-7. 
DOCKET*  SA98-9.  000.  MERLEYN  A. 
CALVIN 
CAG-8. 

DOCKET*  RP97-406.  014  CNG 
TRANSMISSION  CORPORATION 
CAG-9 

DOCKET*  RP97-367.  001.  ANR  PIPEUNE 

COMPANY 
OTHER*S  RP97-307.  003.  ANR  PIPELINE 

COMPANY 
RP97-367.  000.  ANR  PIPELINE  COMPANY 
CAG-10 

OMITTED 
CAG-11 
-     DOCKET*  IS9&-2.  000.  AMOCO  PIPELINE 

COMPANY 
CAG-12. 

DOCKET*  OR96-1.  000.  EXXON  PIPELINE 
COMPANY.  MOBIL  ALASKA  PIPEUNE 
COMPANY.  PHILLIPS  ALASKA 
PIPEUNE  CORPORATION  AND 
UNOCAL  PIPEUNE  COMPANY 
OTHER*S  IS96-1.  000,  AMERADA  HESS 

PIPEUNE  CORPORATION 
IS96-2.  000.  ARCO  TRANSPORTATION 

ALASKA.  INC. 
IS96-3.  000,  BP  PIPELINES  (ALASKA) 

INC. 
IS9&-*.  000.  EXXON  PIPELINE  COMPANY 


IS96-5.  000.  MOBIL  ALASKA  PIPELINE 

COMPANY 
IS96-6.  000.  PHILLIPS  ALASKA  PIPELINE 

CORPORATION 
IS98-3.  000.  AMERADA  HESS  PIPELINE 

CORPORATION 
IS98-*.  000,  ARCO  TRANSPORTATION 

ALASKA.  INC. 
IS98-5.  000.  BP  PIPELINES  (ALASKA) 

INC. 
IS98-6.  000.  EXXON  PIPELINE  COMPANY 
IS98-7.  000.  MOBIL  ALASKA  PIPELINE 

COMPANY 
IS98-8.  000.  PHILLIPS  ALASKA  PIPELINE 

CORPORATION 
IS98-9.  000.  UNOCAL  PIPELINE 

COMPANY 
OR96-3.  000.  STATE  OF  ALASKA  V. 
AMERADA  HESS  PIPELINE 
CORPORATION 
OR9e-4.  000,  STATE  OF  ALASKA  V. 
ARCO  TRANSPORTATION  ALASKA. 
INC 
OR9&-5.  000.  STATE  OF  ALASKA  V  BP 

PIPELINES  (ALASKA)  INC. 
0R96-6.  000.  STATE  OF  ALASKA  V. 

EXXON  PIPELINE  COMPANY 
OR96-7.  000.  STATE  OF  ALASKA  V. 

MOBIL  ALASKA  PIPELINE  COMPANY 
OR96-8.  000.  STATE  OF  ALASKA  V. 
PHILLIPS  ALASKA  PIPE-LINE 
CORPORATION 
OR96-9.  000.  STATE  OF  ALASKA  V. 

UNOCAL  PIPELINE  COMPANY 
OR97-11.  000.  PHILLIPS  ALASKA 

PIPEUNE  CORPORATION 
OR98-4.  000.  STATE  OF  ALASKA  V. 
AMERADA  HESS  PIPELINE 
CORPORATION 
OR9»-5.  000.  STATE  OF  ALASKA  V. 
ARCO  TRANSPORTATION  ALASKA. 
INC. 
OR98-6.  000.  STATE  OF  ALASKA  V  BP 

PIPEUNES  (ALASKA)  INC. 
OR98-7.  000.  STATE  OF  ALASKA  V 

EXXON  PIPELINE  COMPANY 
OR98-8,  000.  STATE  OF  ALASKA  V. 

MOBIL  ALASKA  PIPELINE  COMPANY 
OR9&-9.  000,  STATE  OF  ALASKA  V. 
PHILLIPS  ALASKA  PIPE-LINE 
CORPORATION 
OR98-10.  000.  STATE  OF  ALASKA  V. 
UNOCAL  PIPEUNE  COMPANY 
CAG-13. 

DOCKET*  OR97-13.  000.  KANEB  PIPE 
LINE  OPERATING  PARTNERSHIP.  LP 
CAG-14 

DOCKET*  RM98-7.  000.  REPORTING 
INTERSTATE  NATURAL  GAS  PIPEUNE 
MARKETING  AFFILIATES  ON  THE 
INTERNET 
CAG-15. 

DOCKET*  CP97-341.  000.  GREAT  LAKES 
GAS  TRANSMISSION  UMITED 
PARTNERSHIP 
CAG-16. 

DOCKET*  CP97-765.  000.  ANR  PIPEUNE 
COMPANY 
CAG-17 

DOCKET*  CP9ft-196.  000.  NORTH  SHORE 
GAS  COMPANY 
CAG-18 

DOCKET*  CP98-189.  000.  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-19. 


DOCKET*  CP98-143.  000.  GREAT  LAKES 
GAS  TRANSMISSION  UMITED 
PARTNERSHIP 
CAG-20. 

DOCKET*  CP98-215.  000.  QUESTAR 
PIPEUNE  COMPANY 
CAG-2 1. 

DOCKET*  CP98-254.  000.  RICHFIELD 

GAS  STORAGE  SYSTEM 
OTHER#S  CP98-252.  000.  DUKE  ENERGY 
FIELD  SERVICES.  INC. 
CAG-22. 

DOCKET*  CP94-196.  007.  WILLIAMS 

NATURAL  GAS  COMPANY 
OTHERfS  CP94-197.  007,  WILLIAMS  GAS 
PROCESSING— MID-CONTINENT 
REGION  COMPANY 
RP96-236.  002.  WILLIAMS  NATURAL 
GAS  COMPANY 
CAG-23. 

OMITTED 
CAG-24. 

DOCKET*  RP9ft-81,  000.  ANR  PIPELINE 
COMPANY 
CAG-25 

DOCKET*  CP96-249,  008.  PORTLAND 
NATURAL  GAS  TRANSMISSION 
SYSTEM 
CAG-26. 

DOCKET*  RP97-275.  014.  NORTHERN 

NATURAL  GAS  COMPANY 
OTHER»S  TM97-2-59.  010.  NORTHERN 
NATURAL  GAS  COMPANY 

Hydro  A^nda 

H-1 
OMITTED 

Electric  .\uenrlrf 

E-1. 

RE.SERVED 

Reiiuidt    XstMiil.i  -Miscellaneous 

M-1. 
DOCKET*  PL98-1.000.  Public  access  to 
information  and  electronic  filing:  Notice 
soliciting  comments  on  how  the 
commission  should  implement 
electronic  filing  of  documents. 


Oil 


(i  (, 


\i;rn(iti 


/.  Pipeline  Rate  Matters 

PR-1 
RESERVED 

//.  Pipeline  Certificate  Matters 

PC-1. 

OMITT^P 
David  P   HtMTxers, 
Acting  Secretary. 
IFR  Doc.  98-12544  Filed  5-7-98;  10:55  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

fFRL-6012-«] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Audit  Policy 
Customer  Satisfaction  Survey 

agency:  Environmental  Protection 
.\gency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
F'apenvorik  Reduction  Act  (44  U.S.C. 
3501  et  seq],  this  document  announces 
that  EP.^  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMBJ 
Agency  Information  Collection 
Activities  Proposed  Collection; 
Comment  Request,  Audit  Policy 
Customer  Satisfaction  Survey.  EPA  ICR 
Number  1859  01   Before  submitting  the 
ICR  to  OMB  for  review  and  approval, 
EP.'\  is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below 
DATES:  Comments  must  be  submitted  on 
;  r  bt'tnrp  July  10,  1998 
ADDRESSES:  U.S.  EPA  ,  Office  of 
K.'ifo.nement  and  Compliance 
.•\ssurance.  401  M  Street.  SW.  (2201  A). 
Audit  Policy  Survey.  Washington,  DC 
20460  Interested  parties  mav  obtain  a 
copy  of  the  ICR  by  contactmg  the  ,\udit 
Polu  v  Docltet.  202-,SB4-2614 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Riedei.  202-564-4187  phone, 
202-^01-0701  fax 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
submitted  disclosures  under  EPA's 
"Incentives  for  Self-Policing:  Discovery, 
Disclosure,  Correction  and  Prevention  of 
Violations"  Policv  160  PR  66806, 
December  22.  1995  (Audit  Policv)) 

Title:  Agency  Information  Collection 
.Activities:  Proposed  Collection: 
Comment  Request;  .Audit  Policv 
Customer  Satisfaction  Survev,  EP.A  ICR 
No   1859-01 

Abstract:  This  information  collection 
is  proposed  to  implement  the  public 
commitment  in  EPA's  Audit  Policv  to 
conduct  a  "study  of  the  effectiveness  of 
the  policy  *    *    *"  by  January  1999.  (60 
FR  66706.  60  PR  66712,  partHd)  on 
Public  Accountability)  The  proposed 
information  collection  is  the  Customer 
Satisfaction  Survey  set  forth  below. 

EP.A's  Audit  Policy,  effective  m 
lanuarv  of  1996,  encourages  seif- 
poiicing  by  eliminating  gravity-based 
penalties  for  federal  environmental 
violations  that  are  voluntarilv 


discovered,  disclosed,  corrected  and 
prevented  under  the  terms  of  the  Policy. 
Nor  will  EP.\  .n?commend  criminal 
prosecution  of  regulated  entities  in 
these  circumstances,  although 
individuals  remain  liable  for  their  own 
criminal  conduct.  The  Policy  includes 
safeguards  to  protect  the  public  and  the 
environment,  such  as  excluding 
violations  that  may  result  in  serious 
harm  or  risk,  reflect  repeated 
noncompliance  or  allow  a  company  to 
realize  an  economic  gain  from  its 
noncompliance.  The  Audit  Policy  is  on 
the  High  Priority  List  of  the  President's 
Reinventing  Environmental  Regulations 
program.  At  the  time  of  this  document, 
approximately  273  regulated  entities 
have  disclosed  violations  at  over  922 
facilities,  and  EP.A  has  settled  cases/ 
matters  with  102  of  these  entities  at  449 
facilities  This  ICR  proposes  to  survey 
the  entities  that  have  disclosed 
violations  under  the  .Audit  Policy. 

The  survey,  set  forth  below,  generally 
consists  of  the  "customer  satisfaction" 
questions  relating  to  the  "effectiveness" 
of  the  -Audit  Policy  in  encouraging 
voluntary  discovery,  disclosure, 
correction  and  prevention  of  violations, 
and  questions  on  how  the  Audit  Policy 
and  its  application  can  be  improved. 
OECA  will  use  this  information  to 
evaluate  and,  where  appropriate,  revise 
the  Audit  Policy  to  better  serve  its  goals 
in  protecting  health  and  the 
environment  Participation  by  the 
regulated  entities  in  the  brief  survey  is 
voluntary  and  anonymous.  EPA  will  not 
possess  the  name  of  the  respondent  in 
connection  with  any  answers  provided. 
Any  information  claimed  to  be 
Confidential  Business  Information  will 
be  treated  in  accordance  with  EPA 
regulations  at  40  CFR  part  2, 

Generally,  the  Customer  Satisfaction 
Suney  will  assist  EPA  in  addressing  the 
following  issue  areas  cited  in  the  Audit 
Policy  (60  FR  66712): 

"H.  Public  Accountability 

(1)  Within  3  years  of  the  effective  date 
of  this  policy,  EPA  will  complete  a 
study  of  the  effectiveness  of  the  policy 

in  encouraging, 

(aj  Changes  in  comphance  behavior 
within  the  regulated  community, 
including  improved  compliance  rates; 

(b)  Prompt  disclosure  and  correction 
of  violations,  including  timeiv  and 
accurate  compliance  with  reporting 
requirements: 

(c)  Corporate  compliance  programs 
that  are  successful  in  preventing 
Violations,  improving  environmental 
performance  and  promoting  public 

disclosure. 


(d)  Consistency  among  state  programs 
that  provide  incentives  for  voluntary 
comphance. 

EPA  will  make  the  study  available  to 
the  public." 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vahd  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  soUcit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  total 
estimated  average  burden  is  estimated  to 
be  twenty  to  thirty  minutes  at  a  cost  of 
$29  to  $43.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  venfying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  It  is  estimated 
that  approximately  60%  to  70%  or  164 
to  191  of  the  273  entities  will  resp>ond 
to  the  survey  request. 
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Dated;  May  5.  tsiitt 
Nancy  K.  Stonar. 

Director.  Office  of  Planning  and  Policy 

Analysis.  Office  of  Enforcement 

and  Compliance  Assurance 

Audit  Policy  Customer  Satisfaction  Survey 

EPA  invites  you  to  participate  in  this 
anonymous  survey  of  companies  that  have 
disclosed  environmental  violations  under  the 
EPA  Audit  Policy.  The  Audit  Policy,  entitled 
"Incentives  for  Self-Policing:  Discovery. 
Disclosure,  Correction  and  Prevention  of 
Violations."  appeared  in  the  Fedaral  Ragislar 
on  December  22.  1995  at  60  FR  66705  The 
intent  of  the  Audit  Policy  is  to  encourage 
regulated  entities  to  voluntarily  discover, 
disclose,  correct  and  prevent  violations  of 
federal  environmental  law.  This  survey  will 
help  EPA  serve  you  better  and  will  help  EPA 
improve  the  Audit  Policy  Average  time  to 
fill  out  the  survey  is  estimated  to  be  20  to  30 
minutes.  Please  return  the  completed  survey 
in  the  enclosed  envelope  addressed  to  (a 

third  party  contractor]  oy EPA  will 

not  possess  the  name  of  the  respondent  in 
connection  with  any  answers  provided. 
Please  do  not  submit  your  name  in  the  survey 
responses  Your  participation  is  very  much 
appreciated.  Your  response  matters! 
If  you  have  not  yet  received  final 
determination  under  the  Audit  Policy,  i.e. 
signed  order  or  EPA  letter  indicating  closure 
of  case/matter,  please  answer  Questions  1-5 
only.  If  you  disclosed  more  than  one  type  oP 
violation,  please  generalize  for  all  of  your 
experiences. 
1.  How  did  you  learn  of  EPA's  Audit  Policy? 

Trade  association 

Seminar  or  conference 

Federal  Register 

In-house  or  outside  counsel 

_Other  (please  indicate) 


2  Would  you  have  disclosed  the  violation  to 
EPA  in  the  absence  of  an  Audit  Policy? 

_Yes 

_No 

Don't  know 

Please  explain  why  or  why  not. 


3.  Did  you  have  an  environmental 
compliance  auditing  program  before  you 
heard  of  the  Audit  Policy? 

_Yes'~~ 

_No 

Don't  know 

Please  very  briefly  describe  the  scope  and 
frequency  of  your  auditing  activities  before 
you  heard  of  the  Audit  Policy: 


4.  In  what  ways,  if  any.  did  the  Audit  Policy 
encourage  improvements  in  the  extent  of 
your  auditing  or  due  diligence  activities? 

_Number  of  audits  per  facility 

Number  of  facilities  audited 

Scope  of  environmental  statutes  or  media 

covered 


_iK.uj>t;  vjt  prucfsses  covered 
_Number  of  people  involved 
Other 


_Did  not  encourage 

5  In  what  ways,  if  any.  did  the  Audit  Policy 
encourage  improvements  in  the  quality  of 
your  auditing  or  duo  diligence  activities? 

_Qualifications  of  people  involved 
_'Thoroughnes»  "  of  audit 
Other 


Did  not  encourage 

6.  How  did  you  systematically  discover  the 
violation(s)  disclosed? 

Environmental  audit 

Not  applicable 

Due  diligence  efforts 

_Both 

If  you  checked  "Both."  and  characterized 
the  discovery  as  through  environmental 
auditing  in  you  disclosure  letter,  please 
explain  why: 


7.  Why  did  you  decide  to  disclose  the 
violation(s)  under  the  Audit  Policy? 

Please  check  reason(s)  and  circle  most 
important  reason 
_'ro  take  proactive  measures  to  find  and 

address  compliance  problems 
_To  limit  liability 
_To  avail  yourself  of  the  incentives  under 

the  Policy-penalty  mitigation  and/or 

non-recommendation  of  matter  for 

criminal  prosecution 
_To  obtain  certainty  by  relying  on 

predictable  enforcement  response  under 

Audit  Policy 
To  obtain  assurance  from  EPA  that 

violation  is  being  properly  corrected  / 

damage  is  properly  remediated 
_To  conduct  and  publicize  disclosures  as 

evidence  of  good  corporate  citizenry  and 

awareness  of  need  to  protect  public 

health  and  the  environment 
Other 


.Desire  to  avoid  disclosure  to  public  of 

violations 
Other  reason 


Don't  know 

9.  If  you  circled  the  "Uncertainty  of 
enforcement  response"  reason  in  the 
previous  question,  please  check  the  sub- 
reason(s)  and  circle  the  most  important  sub- 
reason: 
Process  for  calculating  economic  benefit 

component  of  penalty  is  not  precise 

enough 
_Definition  of  "repeat  violations  "  is  unclear 
Unclear  whether  entity  would  meet  10-day 

disclosure  condition 
_Uncertain  whether  the  audit  would  meet 

the  standard  for  environmental  audits 
Uncertain  whether  compliance 

management  system  would  meet  due 

diligence  standard 
Other  reason 


_Don't  know 

8.  Hypothetically.  if  you  had  violations  that 
you  did  not  disclose  under  Audit  Policy,  why 
would  you  refrain  from  doing  so? 

Please  check  reason(s)  and  circle  most 
important  reason 
_Unable  to  meet  10-day  written  disclosure 

condition 
Uncertainty  of  enforcement  response  under 

Audit  Policy 
_Definition  of  "imminent  and  substantial 

endangerraent"  is  too  vague 
_Belief  that  penalty  representing  the 

economic  benefit  gained  from  non- 
compliance will  be  too  high 
_Belief  that  agency  is  not  likely  to  discover 

the  violation  if  it  is  corrected  but  not 

disclosed 
_Transactional  costs  of  disclosing  are  too 

high 


10.  What  relief  did  you  receive  under  the 
Audit  Policy? 

_All  f>enaltie$  eliminated 

_All  gravity-based  penalties  eliminated  with 

economic  benefit  penalty  assessment 
75%  of  gravity-based  penalties  eliminated 

with  no  economic  benefit  penalty 

assessment 
75%  of  gravity-based  penalties  eliminated 

with  economic  benefit  penalty 

assessment 
_Penalties  reduced  under  another  authority 

because  the  disclosure  did  not  meet  the 

Audit  Policy  criteria 
Penalties  not  reduced  because  the 

disclosure  did  not  meet  the  criteria  of 

any  authority 

11.  How  do  you  view  EPA's  response  to  your 
company's  correction  of  the  disclosed 
violation? 

It  was  reasonable 

It  was  too  stringent 

Other  .^ . 

Please  explain  . 


Don't  know 

12.  How  do  you  view  EPA's  response  to  your 
company's  efforts  to  prevent  recurrence  of 
the  disclosed  violation? 

It  was  reasonable 

It  was  too  stringent 

Other 

Please  explain  ^__ . 


Don't  know 

13.  Were  you  satisfied  with  the  outcome  of 
your  company's  self-disclosure? 

_Yes 

_No 

Somewhat 

_Don't  know 

Please  explain 
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14. What  compliance  or  environmental 
improvements,  if  any.  were  made  possible  by 
the  incentives  offered  under  the  Audit 
Policy? 


15.  What  should  EPA  do  to  increase  the 
regulated  community's  awareness  of  the 
Audit  Policy? 


16.  How  can  EPA  promote  the  regulated 
community's  use  of  the  Audit  Policy? 


17.  Would  you  use  the  Audit  Policy  again? 

Yes.  if  applicable 

_No 

Don't  know 

18.  Would  you  recommend  the  Policy  to 
clients/counterparts? 

_Yes 
_No 
_Don't  know 

19.  Would  you  like  to  see  any  changes  made 
to  the  terms  of  the  Audit  Policy? 

_Yes 
_No 

Don't  know 

Please  provide  any  suggested  changes  here. 


20.  What  is  your  opinion  about  the  amount 
of  time  it  took  EPA  to  respond  to  your  self- 
disclosure? 


21.  What  is  your  opinion  about  the  amount 
of  time  it  took  EPA  to  resolve  vour  case? 


22.  Do  you  have  any  other  comments  or 
suggestions  about  your  experience  with  the 
Audit  Policy? 


Please  exp:ain  why  or  why  not 


'^ha.'-.k  viiu  f(ir  vcnir  participation 

Cu.sloraer  Satisfadion  Sun'e>  on  EPA's 
.Audit  Policv 

EPA  invites  you  to  participate  in  this 
anonymous  survey  of  compwrnies  that  have 
disclosed  environmental  violations  under  the 
EPA  Audit  Policy.  The  Audit  Policy,  entitled 
"Incentives  for  Self-Policing:  Discovery. 
Disclosure.  Correction  and  Pn- \  * ,- :    :     ' 
Violations."  appeared  in  the  Federal  Re^tster 
on  December  22,  1995  at  60  FR  66705.  The 
intent  of  the  Audit  Policy  is  to  encourage 
regulated  entities  to  voluntarily  discover, 
disclose,  correct  and  prevent  violations  of 
federal  environmental  law.  This  survey  will 
help  EPA  serve  you  better  and  will  help  EPA 
improve  the  Audit  Policy.  Average  time  to 
fill  out  the  survey  is  estimated  to  be  20  to  30 
minutes.  Please  return  the  completed  survey 
in  the  enclosed  envelopie  addressed  to  [a 

third  party  contractor]  by .  Please  do 

■not  submit  your  name  in  the  survey 
responses  Your  participation  is  very  much 
appreciated  Your  response  matters! 

If  you  have  not  yet  received  final 
determination  under  the  Audit  Policy,  i.e. 
signed  order  or  EPA  letter  indicating  closure 
of  case/matter,  please  answer  Questions  1-5 
only.  If  you  disclosed  more  than  one  type  of 
violation,  please  generalize  for  all  of  your 
experiences. 

1.  How  did  you  learn  of  EPA's  Audit  Policy? 

Trade  association 

Federal  Register 

Seminar  or  conference 

In-house  or  outside  counsel 

Other  (please  indicate) 


2.  Would  you  have  disclosed  the  violation  to 
EPA  in  the  absence  of  an  Audit  Policy? 

_Yes 

_No 

Don't  know 

Please  explain  why  or  why  not. 


.  Did  not  encourage 


5.  In  what  ways,  if  any,  did  the  Audit  Policy 
encourage  improvements  in  the  quality  of 
your  auditing  or  due  diligence  activities? 

Qualifications  of  people  involved 

"Thoroughness  "  of  audit 

Other 

Did  not  encourage 


(If  you  have  not  yet  received  final 
determination  under  the  Audit  Policy,  please 
stop  here.) 


6.  How  did  you  systematically  discover  the 
violation(s)  disclosed? 


Environmental  audit 

Due  diligence  efforts 

Both 

Not  applicable 


If  you  checked  "Both."  and  characterized 
the  discovery  as  through  environmental 
auditing  in  your  disclosure  letter,  please 
explain  why: 


7.  Why  did  you  decide  to  disclose  the 
violation(s)  under  the  Audit  Policy? 

Please  check  reason(s)  and  circle  the  most 
important  reason 

To  take  proactive  measures  to  find 

and  address  compliance  problems 

To  limit  liability 

.  To  avail  yourself  of  the  incentives 


under  the  Policy — penalty  mitigation 

and/or  non-recommendation  of  matter 

for  criminal  prosecution 
To  obtain  certainty  by  relying  on 

predictable  enforcement  response  under 

Audit  Policy 
To  obtain  assurance  from  EPA  that 

violation  is  being  properlyj;orrected/ 

damage  is  properly  remediated 
To  conduct  and  publicize  disclosures 

as  evidence  of  good  corporate  citizenry 

and  awareness  of  need  to  protect  public 

health  and  the  environment 
Other 


23.  Are  you  aware  of  EPA's  "Final  Policy  on 
Compliance  Incentives  for  Small 
Businesses,"  61  FR  27984,  June  3, 1996? 

_Yes 
_No 

The  Small  Business  Policy  is  intended  to 
promote  environmental  compliance  among 
businesses  with  100  or  fewer  employees 
through  incentives  to  participiate  in 
compliance  assistance  programs  or  conduct 
environmental  audits  and  to  subsequently 
correct  any  violations  discovered. 

24.  Would  you  consider  using  the  Small 
Business  Policy? 

_Yes 

_No 

Not  applicable  because  have  >100 

employees 
Don't  know 


3.  Did  you  have  an  environmental 
compliance  auditing  program  before  you 
heard  of  the  Audit  Policy? 

_Yes  _  No 

Don't  know 

Please  very  briefly  describe  the  scope  and 
frequency  of  your  auditing  activities  before 
you  heard  of  the  Audit  Policy: 


4.  In  what  ways,  if  any,  did  the  Audit  Policy 
encourage  improvements  in  the  extent  of 
your  auditing  or  due  diligence  activities? 

Number  of  audits  per  facility 

Number  of  facilities  audited 

,  Scope  of  environmental  statutes  or 


Don't  know 


media  covered 

Scope  of  processes  covered 

Number  of  people  involved 

Other 


8.  Hypothetically.  if  you  had  violations  that 
you  did  not  disclose  under  Audit  Policy,  why 
would  you  refrain  from  doing  so? 

Please  check  reason(s)  and  circle  the  most 
important  reason 
Unable  to  meet  10-day  written  disclosure 

condition 
Uncertainty  of  enforcement  response 

under  Audit  Policy 
Definition  of  "imminent  and  substantial 

endangerment"  is  too  vague 
Belief  that  penalty  representing  the 

economic  benefit  gained  from  non- 
compliance will  be  too  high 
Belief  that  agency  is  not  likely  to  discover 

the  violation  if  it  is  corrected  but  not 

disclosed 
Transactional  costs  of  disclosing  are 

too  high 
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Desire  to  avoid  disclosure  to  public  of      Hiease  explain: 


violations 
Other  reason 


Don't  know 


9.  If  you  circled  the  "Uncertainty  of 
enforcement  response"  reason  in  the 
previous  question,  please  check  the  sub- 
reason(s)  and  circle  the  most  important  sub- 
reason: 
Process  for  calculating  economic 

benefit  component  of  penalty  is  not 

precise  enough 
Definition  of  "repeat  violations"  is 

unclear 
Unclear  whether  entity  would  meet 

10-day  disclosure  condition 
Uncertain  whether  the  audit  would 

meet  the  standard  for  environmental 

audits 
Uncertain  whether  compliance 

management  system  would  meet  due 

diligence  standard 
Other  reason 


10.  What  relief  did  you  receive  under  the 
Audit  Policy' 

All  penalties  eliminated 

All  gravity-based  penalties  eliminated 

with  economic  benefit  penalty 

assessment 

75%  of  gravity-based  penalties 


eliminated  with  no  economic  benefit 

penalty  assessment 
75%  of  gravity-based  penalties 

eliminated  with  economic  benefit 

penalty  assessment 
Penalties  reduced  under  another 

authority  because  the  disclosure  did  not 

meet  the  Audit  Policy  criteria 

Penalties  not  reduced  because  the 


disclosure  did  not  meet  the  criteria  of 

any  authoHty 
11.  How  do  you  view  EPAs  response  to  your 
company's  correction  of  the  disclosed 
violation? 

It  was  reasonable 

It  was  too  stringent 


Please  explain  above  or  other  response: 


Don't  know 


12.  How  do  you  view  EPA's  response  to  your 
company's  efforts  to  prevent  recurrence  of 
the  disclosed  violation? 

It  was  reasonable 

It  was  too  stringent 

Please  explain  above  or  other  response: 


Don't  know 

13.  Were  you  satisfied  with  the  outcome  of 
your  company's  self-disclosure? 

Yes 

No 

Somewhat 

Don't  know 


14.  What  compliance  or  environmental 
improvements,  if  any.  were  made  possible  by 
the  incentives  offered  under  the  Audit 
Policy? 


Please  explain  wny  or  wny  not 


Thank  you  for  your  participation. 
(FR  Doc.  9»-12428  Filed  5-ft-98:  8:45  am) 

BILUNG  (XXX  86»0-SO-P 


15.  What,  if  anything,  should  EPA  do  to 
increase  the  regulated  community's 
awareness  of  the  Audit  Policy? 


16.  How  can  EPA  promote  the  regulated 
community's  use  of  the  Audit  Policy? 


17.  Would  you  use  the  Audit  Policy  again? 

Yes.  if  applicable 

No 

Don't  know 

18.  Would  you  recommend  the  Policy  to 
cl  ientsy  counterparts? 

Yes 

No 

Don't  know 

19.  Would  you  like  to  see  any  changes  made 
to  the  terms  of  the  Audit  Policy? 

Yes 

No 

Don't  know 

Please  provide  any  suggested  changes  here. 


20.  Do  you  have  any  other  comments  or 
suggestions  about  your  experience  with  the 
Audit  Policy? 


21.  Are  you  aware  of  EPA's  "Final  Policy  on 
Compliance  Incentives  for  Small 
Businesses. "  61  FR  27984.  June  3. 1996? 

Yes 

No 


•     EQUAL  EMPLOYMENT  OPPORTUNrTY 
COMMISSION 

Sunshine  Act  Meeting 

■  AGENCY  HOLDING  THE  MEETING:  Lquai 

■  Employment  Opportunity  Commission. 

■  DATE  AND  TIME:  Tuesday.  Ma V  ic)   1Q98 

-  a'  J  00  p  Hi.  (Eastern  Time) 

Pt>CE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building.  1801 
"L"  Street.  N.W.,  Washington,  DC. 

-  20507. 

"    STATUS:  Part  of  the  meeting  will  be  open 
"    to  the  public  and  part  of  the  meeting 
will  be  closed 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Votes, 
and 

2.  Mid-year  Operational  Reports  by 
the  Office  of  General  Counsel  and  Office 
of  Field  Programs. 

Closed  Session 

Litigation  Authorization:  General 
Counsel  Recommendations 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Fedaral  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  information  on  these  meetings.  Contact 
Person  for  More  Information;  Frances  M. 
Hart.  Executive  Officer  on  (202)  663-4070. 

Dated:  May  6, 1998. 

This  Notice  Issued  May  6.  1998. 
Frmncea  M.  Hut. 

Executive  Officer.  Executive  Secretariat. 
IFR  Doc  98-12548  Filed  5-7-98;  11:19  am) 


The  Small  Business  Policy  is  intended  to 
promote  environmental  compliance  among 
businesses  with  100  or  fewer  employees 
through  incentives  to  participate  in 
compliance  assistance  programs  or  conduct 
environmental  audits  and  to  subsequently 
correct  any  violations  discovered. 

22.  Would  you  consider  using  the  Small 
Business  Policy? 

Yes 

No 

Not  applicable  because  have  >100 

employees Don't  know 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

.Sluy  1.  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
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effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  t;omment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  igg's,  Public  l^w  104-13,  .\n 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subiect  to 
any  penalty  for  failing  to  complv  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PR.AJ  that 
does  not  display  a  valid  f  ontrol  number. 
Comments  are  requested  concerning  [aj 
whether  the  proposed  collection  of 
information  is  neces,sary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  fonns  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  July  10,  1998,  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
ad\'ise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission.  Room  234.  1919  M  St., 


N.W..  Washington.  DC  20554  or  via 
internet  to  ))>  '-*-\©f(;c,gov 

FOR  FURTHER  iNFORMATiON  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboleydfcc.gov 

SUPPLEMENT ARv  iNFORMATiON: 

.Vfi?  Ai:^:r   ,  :    \  .  -  :,er:  3060-0600. 

Title:  Application  to  Participate  in  an 
FCC  Auction,  Supplemental 
Continuation  Form, 

Form  Number:  FCC  175.  FCC  175-S. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions;  state, 
local  or  tribal  government. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden: 


FCC  175  ... 
FCC  175-S 


Numt>e'  0" 
responoents 


10.000 
2.400 


Estimated 
average  hours 

per  response 


.75 
.25 


Estimated 
annual  burden 

hours 


7,500 
600 


Estimated  Cost  Per  Respondent: 
FCC  175—27,000  hoursx$200/ 

hour=$5.400.00G 
FCC  175-S  BOO  houI^>^$200/ 
hour=S  120.000 

Needs  and  Uses  The  FCC  Form  1"5 
is  used  by  entities  wishing  to  participate 
in  Commission  spectrum  auctions.  It 
contains  infonnation  that  will  be  used 
by  the  Commission  to  determine 
whether  the  applicant  is  legally, 
technically  and  financially  qualified  to 
participate  in  the  auction  as  required  bv 
Section  309(j)  of  the  Communications 
Act.  47  U.S.C.  309{j),  FCC  Form  175-S 
is  a  continuation  form  used  to  identify 
additional  licenses  or  markets  for  which 
the  FCC  Form  175  appUcant  wishes  to 
bid. 

Without  such  information  the 
Commission  could  not  determine 
whether  to  issue  the  licenses  to  the 
applicants  that  provide 
telecommunications  services  to  the 
public  and  therefore  fulfill  its  statuton, 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934,  as 
amended.  The  rules  and  requirements 
are  also  designed  to  ensure  that  the 
competitive  bidding  process  is  limited 
to  serious,  qualified  applicants  and  to 
deter  possible  abuses  of  the  bidding  and 
licensing  processes. 

Fntifral  Communications  Commission. 

Magalie  Roman  Salas. 

Secreton 

[PR  Doc,  98-12407  Filed  5-8-98:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Sutjmltted  to  0MB  for 
Review  and  Approval 

May  4.  19«H 

SUMMARY:  The  Federal  Communications 

Commission,  as  pan  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  infonnation  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
ib)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  coilec-ted,  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology, 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  10. 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
b^.e)  .  i  taeral  Communications 
Commission,  Room  234, 1919  M  St., 
NW.,  Washington.  DC  20554  or  via 

internet  to  ibole\'@fcc.eov 
f^oc  FuR-^HER  iNFORMA'iON  c  ::>s- feCT:  For 
additional  inlormation  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 

SUPPLEME^HAP^   iMPORMA-.ON: 

OMB  Control  No.:  3060-0804. 

Title:  Universal  Service  •  Health  Care 
F*roviders  Universal  Service  Program. 

Form  No.:  FCC  Forms  465.  466.  467. 
and  468. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Number  of  Respondents:  18.400 
respondents;  52,000  responses. 

Estimated  Time  Per  Response:  2.5 
hours  (avg.). 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirement. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  121,500  hours. 


jRr.n 


KeHerai    KfUistPr 
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Needs  and  Uses:  On  May  8.  1997.  the 
Commission  adopted  rules  providing 
support  for  all  telecommunications 
services,  limited  distance  charges,  and 
Internet  access  for  all  eligible  health 
care  providers.  The  Commission  made 
minor  changes/corrections  to  several 
forms.  Specifically,  the  list  provided  in 
item  13a  of  FCC  Form  465  has  been 
updated.  All  forms  have  been  revised  to 
include  a  telephone  number  to  call  for 
assistance  and  the  appropriate  address 
to  send  completed  forms. 
Federal  Communications  Commission. 
Mdftalie  Roman  Salas, 
Secretary. 
(FR  Doc.  98-12404  Filed  5-8-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

Notice  o'  PuDiK    Information 
Collectionisi  SuDrnitted  to  0MB  tor 

Review  -irK-!  tKpo'  'va' 

April  ^9.  l»«8 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  10.  1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 


ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  Room  234.  1919  M  St.. 
NW..  Washington,  DC  20554  or  via 
internet  to  !esmith@fcc.Kov 

FOB  FURTHER    NFORMATION  COTTACT:  For 

additional  inlormation  or  copies  of  the 
information  collectionls).  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov 

SUPPLEMENT ARY  INFORMATION: 
OMB  Control  No.:  3060-0595. 
Tide:  N/A. 

Forw  No.:  FCC  Form  1210  Updating 
Maximum  Permitted  Rates  for  Regulated 
Services  and  Equipment. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  State,  local  and  tribal 
governments. 

Number  of  Respondents:  6.000  (4,000 
filings  and  2.000  LFA  reviews). 

Estimated  Time  Per  Response:  2-15 
hours. 
Frequency  of  Response:  On  occasion. 
Total  Annual  Burden  to  Respondents: 
54,000  hours,  calculated  as  follows:  We 
estimate  that  approximately  4,000  FCC 
Form  1210s  will  be  filed  in  the  next 
year,  approximately  50%  with  the 
Commission  and  50%  with  LFAs.  The 
average  burden  for  cable  operators  to 
complete  FCC  Form  1210  is  estimated  to 
be  15  hours.  The  average  burden  for 
local  franchise  authorities  to  review 
Form  1210  filings  is  estimated  to  be  10 
hours  per  filing.  Cable  operators  are 
estimated  to  use  in-house  staff  to 
complete  approximately  50%  of  the 
filings.  When  using  outside  assistance  to 
complete  the  other  50%.  we  estimate 
operators  undergo  a  burden  of  2  hours 
per  filing  to  coordinate  information  with 
the  outside  assistance. 

2.000  (50%  of  4,000)  filings 
completed  with  in-house  staff  x  15 
hours  per  filing  =  30.000  hours.  2.000 
(50%  of  4,000)  filings  coordinated  with 
outside  assistance  x  2  hours  per  filing  = 
4,000  hours.  2.000  filings  reviewed  by 
LFAs  at  an  average  burden  of  10  hours 
per  filing  =  2.000  x  10  hours  per  filing 
=  20.000  hours. 

Total  Annual  Cost  to  all  Respondents: 
$3,008,000  calculated  as  follows; 
Printing,  photocopying  and  postage 
costs  incurred  by  respondents  are 
estimated  to  be  $2  per  filing.  4,000 
annual  filings  x  $2  per  filing  =  $8,000. 
We  estimate  that  cable  operators  that 
use  outside  legal  and  accounting 
contractors  will  pay  for  these  services  at 
an  average  rate  of  $100/hour.  2,000 
filings  x  15  hours  per  filing  x  $100/hour 
=  $3,000,000. 

Needs  and  Uses:  FCC  Form  1210  is 
used  by  cable  operators  to  file  for 


adjuslments  in  maximum  permitted 
rates  for  regulated  services  to  reflect 
external  costs.  Regulated  cable  operators 
submit  this  form  to  local  franchising 
authorities  or  the  Commission  (in 
situations  where  the  FCC  has  assumed 
jurisdiction).  It  is  also  filed  with  the 
Commission  when  responding  to  a 
complaint  filed  with  the  Commission 
concerning  cable  programming  service 
rates  and  associated  equipment  The 
filings  are  used  by  the  Commission  and 
local  franchising  authorities  ("LFAs")  to 
adjudicate  permitted  rates  for  regulated 
cable  services  and  equipment,  for  the 
addition  of  new  programming  tiers  and 
to  account  for  the  addition  and  deletion 
of  channels,  and  for  the  allowance  for 
pass  throughs  of  external  costs  and  costs 
due  to  inflation. 

Fmleral  Communications  Comjnission. 
Ma^alip  Roman  Salas, 
Secretary. 
(FR  Doc.  98-12408  Filed  5-^-98;  8:45  am] 

BM.UNQ  coot  XtO-a-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

April  29.  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  f)erson  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
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DATES:  Written  comments  should  be 
submitted  on  or  before  |une  10,  1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  i->e!ow  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  234.  1919  M  St., 
N'W  ,  Washingtor,  DC  205.54  or  via 
internet  to  iesmith@fc;c>;ov 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

aVfJ3  Control  \'o..  3060-0501 

Title:  Section  76.206.  Candidate  Rates. 

Form  \'o.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection 

Respondents  Business  or  other  for- 
profit. 

Number  of  Respondents:  10.750. 

Estimated  Time  Per  Response:  2-10 
hours. 

Frequency  nf  Response  On  occasion. 

Total  Annual  Burden  to  Respondents: 
139,750  hours,  calculated  as  follows 
There  are  approximately  10,750  cable 
systems  in  the  nation.  VVe  estimate  that 
in  any  given  year,  candidates  for  public 
office  will  be  interested  in  seeiking 
origination  cablecast  time  from 
approximately  half  of  these  systems 
(5,375).  VVe  estimate  that  these  cable 
systems  will  be  required  to  make  the 
various  advertising  rate  disclosures  set 
forth  in  Section  76.206  to  an  average  of 
4  candidates.  The  average  burden  on 
systems  to  disclose  this  information  is 
estimated  to  be  .5  hours  per  candidate. 
meaning  2  hours  per  cable  system.  5.375 
systems  x  2  hours  =  10.750  hours.  VVe 
estimate  that  each  cable  system  will 
calculate  its  lowest  unit  charge  semi- 
annually w'ith  an  average  burden  of  10 
hours  per  system.  5.375  systems  x  2 
calculations  x  10  hours  =  107.500  hours. 
Systems  are  also  required  to 
periodically  review  their  advertising 
records  throughout  the  election  period 
to  determine  whether  compliance  with 
Section  76  206  requires  that  candidates 
receive  rebates  or  credits  VVe  estimate 
that  cable  systems  will  review  their 
records  an  average  of  2  times  throughout 
the  election  period,  undergoing  a 
burden  of  2  hours  per  review.  5,375 
systems  x  2  reviews  x  2  hours  =  21.500 
hours. 

Total  Annual  Cost  to  Respondents: 
Postage  and  stationery  costs  associated 
with  the  various  requirements  contained 


in  Section  76.206  are  estimated  to  be  $5 
per  svstem   5.375  systems  x  S5  = 
526.875 

Seeds  and  Uses.  On  December  12, 
1991.  the  Commission  adopted  Report 
and  Order,  FCC  91-403.  MM  Docket  No. 
91-168.  in  the  matter  of  codification  of 
the  Commission  s  political 
programming  policies.  The  Report  and 
Order  adopted  affirmative  disclosure 
requirements  obliging  cable  television 
systems  to  disclose  and  make  available 
to  candidates  all  discount  privileges 
available  to  commercial  advertisers, 
including  the  lowest  unit  charge  for  the 
different  classes  of  time  sold.  The 
Report  and  Order  added  Section  76.206 
to  the  Commission  s  rules.  Section 
76.206  ittquires  cable  television  systems 
to  disclose  any  system  practices  offered 
to  commercial  advertisers  that  enhance 
the  value  of  advertising  spots  and 
different  classes  of  time  (immediatei\ 
preemptible,  preemptible  with  notice, 
fixed,  fire  sale,  and  make  good!,  it  also 
requires  cable  systems  to  calculate  the 
lowest  unit  charge.  The  disclosure 
requirements  contained  in  Section 
76. 206  serve  to  ensure  that  cable  svstem 
licensees  provide  timely,  accurate  and 
complete  information  on  rates  and  sales 
practices  to  legally  qualified  candidates 
for  public  office  who  are  interested  in 
origination  cablecasting 

Federal  Communications  Commission.  * 

Magalie  Roman  Salas. 

Secretary. 

[FR  Doc.  98-12409  Filed  5-6-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  98-852] 

Next  Meeting  of  the  North  American 
Numtsering  Council 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Notice. 

SUMMARY:  On  May  5.  1998,  the 

Commission  released  a  public  notice 
announcing  the  May  27.  1998,  meeting 
and  agenda  of  the  North  .American 
.Numbering  Council  fNANC).  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of  the  NANC's  next 
meeting  and  its  Agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
leannie  Grimes.  Paralegal  Specialist 
assisting  the  NANC,  at  (202)  418-2313 
or  via  the  Internet  at  )grimes@fcc.gov. 
The  address  is:  Network  Services 
Division.  Common  Carrier  Bureau, 
Federal  Communications  Commission 
2000  M  Street.  NW.  Suite  235, 


Washington,  DC  20554.  The  fax  number 
is:  (202)  418-7314.  The  TTY  number  is: 
(202) 418-0484, 

SUPPLEMENTARY  INFORMATION:  Released: 
May  5,  1998. 

The  next  meeting  of  the  North 
American  Numbering  Council  (NANC) 
will  be  held  on  Wednesday,  May  27, 
1998,  from  8:30  a.m.,  until  5:00  p.m..  at 
the  Federal  Communications 
Commission.  1919  M  Street.  NW,  Room 
856.  Washington,  D.C. 

This  meeting  will  be  open  to  members 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however  will  be  limited  to  the  seating 
available.  The  pubhc  may  submit 
written  statements  to  the  NANC,  which 
must  be  received  two  business  days 
before  the  meeting.  In  addition,  oral 
statements  at  the  meeting  bv  parties  or 
entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  each  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Propo<»ed  Aeendis 

The  planned  agenda  for  the  May  27, 
1998,  meeting  is  as  follows: 

1.  Approval  of  meeting  minutes. 

2.  Steering  Group  Report. 

3.  Nil  Ad  Hoc  Working  Group  Report 
and  Recommendation.  ResponsibiUties 
under  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
In  the  Matter  of  Use  of  Nl  1  Codes  and 
Other  Abbreviated  Dialing 
Arrangements.  CC  Docket  92-105.  FCC 
97-51. 

4.  Numbering  Resource  Optimization 
Working  Group  Report. 

5.  Industry  Numbering  Committee 
Report. 

6.  Cost  Recovery  Working  Group 
Report.  Update  oii  first  NECA  NBANC 
board  meeting. 

7.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report.  LNP  Implementation  Phase  11 
and  III  update.  Wireline  Wireless 
Integration  Task  Force  Report. 

8.  North  American  Numbering  Plan 
Administration  (NANPA)  Report.  CO 
Code  Transition  Task  Force  Update. 
Report  of  the  NANPA. 

9.  Other  Business. 


Z'iRB? 
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Federal  Communications  Commission. 

Geraldine  A.  Nfatise, 

Chief.  Setwork  Services  Division.  Common 

Carrier  Bureau. 

(FR  Doc  98-12405  Filed  &-»-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No  2273) 

Petitions  for  Reconsideration  and 
Clarification  of  Action  In  Ruleniaklng 
Proceeding 

May  4.  1998 

Petitions  for  reconsideration  and 
clariHcation  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239.  1919  M  Street.  N.W.. 
Washington.  D.C.  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
ITS.  Inc..  (202)  857-3800.  Oppositions 
to  these  petitions  must  be  filed  May  26. 
1998.  See  §1  4(b)(1)  of  the 
Commission's  rule  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Advanced  Television 
Systems  and  Their  Impact  Upon 
Existing  Television  Broadcast  Service 
(MM  Docket  No.  87-268.  FCC  98-24). 

Number  of  Petitions  Filed:  32. 

Federal  Communications  Commission. 

Magalic  Roman  Sales. 

Secretary 

|FR  Doc.  98-12410  Filed  4-8-98;  8:45  am) 
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FtDfcRAL  DEPOSIT 
CORPORATION 


INSURANCE 


Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

action:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

summary:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  give  notice  that 
it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 


Type  of  Heview:  Renewal  of  a 
currently  approved  collection. 

Title:  Extension  of  Credit  to  Executive 
Officers— Unsafe  and  Unsound 
Practices. 

OMB  Number:  3064-0108. 

Annual  burden; 

Estimated  annual  number  of 
respondents:  8.000. 

Estimated  time  per  response:  1  hour. 

Average  annual  burden  hours  8.000 
hours. 

Expiration  Date  of  OMB  Clearance: 
May  31.  1998. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860.  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  D.C. 
20503. 

FDIC  Contact:  Tamara  R.  Manly.  (202) 
898-7453.  Office  of  the  Executive 
Secretary.  Room  F-4022.  Federal 
Deposit  insurance  Corporation.  550  17th 
Street  N.W..  Washington.  DC.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
June  10,  1998  in  the  Federal  Register  to 
both  the  OMB  reviewer  and  the  FDIC 
contact  listed  above. 
ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above 
SUPPLEMENTARY  INFORMATION:  Executive 
officers  of  insured  nonmember  banks 
must  file  a  report  with  their  bank's 
Board  of  Directors  within  10  days  of 
incurring  any  indebtedness  to  any  other 
bank  in  an  amount  in  excess  of  the 
amount  the  insured  nonmember  bank 
could  lend  to  the  officer. 

Dated:  May  6. 1998. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
|FR  Doc.  9&-12437  Filed  5-8-98;  8:45  am) 
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FEDERAL  Election  COMMISSION 

Sunhme  Act  Meetmg 

AGENCY:  Federal  Election  Commission. 

»  •  •  •  • 

FEDERAL  REGISTER  NUMBER;  >)ft-12244. 
PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
Tuesday.  May  12.  1998.  10:00  A.M.. 
Meeting  Closed  to  the  Public. 
This  meeting  has  been  cancelled. 

•  •  •  «  • 

PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
Thursday.  May  14.  1998.  10:00  A.M. 
Meeting  Open  to  the  Public. 
This  meeting  has  been  cancelled. 


PERSON  TO  CONTACT  FOR  (NFORMATION: 

M.r   Klin  rii.^r IS.  Press  Officer. 

Telephone:  (202)  694-1220. 

Mary  W.  Dove. 

AdtntnistrvUve  Assistant. 

(FR  Doc.  98-12464  Filed  S-6-98;  4:37  pml 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  26, 
1998. 

A.  Federal  Reserve  Bank  of 
Ri(  hmond  (A.  Linwood  Gill  III. 
.ASi.staiU  Vice  President)  701  East  Byrd 
Street.  Richmond.  Virginia  23261-4528: 

1.  Manuel  V.  Fernandez,  Arlington. 
Virginia;  to  acquire  additional  voting 
shares  of  United  Financial  Banking 
Companies,  Inc.,  Vienna,  Virginia,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  The  Business  Bank, 
Vienna.  Virginia. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (D.  Michael  Manies.  .A.ssistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  William  and  Maria  Lastovica, 
Yutan.  Nebraska;  to  acquire  voting 
shares  of  Yutan  Bancorp.,  Inc..  Yutan, 
Nebraska,  and  thereby  indirectly  acquire 
voting  shares  of  Bank  of  Yutan.  Yutan, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5.  1998. 
Jennifer  I   Iohn.son. 
Defjuty  Secrviary  ^;  the  Board. 
IFR  Doc.  98-12325  Filed  5-8-98;  8:45  am] 

Sil.JNG  CODE  K^O-<li-f 


Federal  Register/ Vol.  63,  No.  90 /Monday,  Mav  11,  1998 /Notices 


258ti.-i 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  m  this  notice 
have  applied  to  the  Board  for  approval. 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Pan 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  companv, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
insp)ection  at  the  Federal  Reserve  Bank 
indicated  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c))  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  comphes  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  4.  1998 

A.  Federal  Reserve  Bank  of  Chicago 

(Philip  |ack.son,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

3   Ploetz  Investments  IJmited 
Partnership.  Frame  du  Sac,  Wisconsin; 
to  become  a  bank  holding  company  by 
acquiring  48.16  percent  of  the  voting 
shares  of  Bank  of  Prairie  du  Sac,  Prairie 
du  Sac,  Wisconsin. 

Board  of  C^rovemors  of  the  Federal  Reserve 

Svstem.  .Mav  5   1998 

Jerinifier  ).  fohnson. 

i^epury  Secretary  of  the  Board 

IFR  Doc   98-12.326  Filed  S-8-98   8  4S  a.ml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAC):  Meeting 

!n  accordance  with  section  10(aJ(2)  of 
the  Federal  .Advisory  Committee  Act 
(Pub.  L.  92^63).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meetings. 

.\ame  Workgroup  on  Genetic  Testing, 
Clinical  Laboratory  Improvement  Advisory 
Commiftee 

Times  and  Dates:  8:30  a.m.-5  p.m..  May 

27,  1998:  8  am  -10  am    May  28, 1998. 
Place:  CDC.  .Auditorium  B,  Building  2, 

1600  Clifton  Road,  NE,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available  The  room  will 
accommodate  approximately  150  people. 

Purpose  This  Workgroup  advises  CUAC 
on  issues  related  to  Genetic  Testing. 

Matters  Tc  Be  Discussed  The  Workgroup 
vMil  review  and  discuss  the  Clinical 
Laboratory  Improvement  .Amendments 
(CLl.Ai  regulations  and  general  or  specific 
CLIA  requirements  that  apply  to  pre-analytic. 
analytic,  and  post-analytic  components  of 
genetic  testing, 

.Agenda  items  are  subject  to  change  as 
priorities  dictate. 

.Vame,  Clinical  Laboratory  improvement 
Advisory  Coimnittee. 
Times  and  Dates:  10:30  a.m.-5  p.m.,  May 

28.  1998:  8:30  am  -5  p.m  ,  May  29,  1998.  ' 
Place  CDC,  Auditorium  B,  Building  2, 

1600  Clifton  Road.  NE.  Atlanta.  Georgia 
30333 

Status  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  150  p>eople. 

Purpose:  This  committee  is  charged  with 
providing  scientific  and  technical  advice  and 
guidance  to  the  Secretary  of  Health  and 
Human  Services,  the  Assistant  Secretary  for 
Health,  and  the  Director,  CDC,  regarding  the 
need  for,  and  the  nature  of,  revisions  to  the 
standards  Page  3  under  which  clinical 
laboratories  are  regulated:  the  impact  of 
proposed  revisions  to  the  standaiids;  and  the 
modification  of  the  standards  to 
accommodate  technological  advances 

.Matters  To  Be  Discussed  The  agenda  will 
i.iciude  an  update  on  CLIA  implementation, 
general  or  specific  CLIA  requirements  that 
apply  to  pre-analytic,  analytic,  and  post- 
analvtic  components  of  genetic  testing  ana 
the  applicability  of  CLI.A  to  latx)rator>  testing 
performed  for  assisted  reproductive 
technology  |ART) 

The  Cx)mmittee  solicits  orai  and  wTitten 
testimony  on  the  application  of  CLIA 
regulations  and  ART  Requests  to  make  an 
oral  presentation  should  be  submitted  m 
writing  to  the  contact  person  listed  below  b\ 
close  of  business.  May  22    1998   Ail  requests 
to  make  oral  comments  should  contain  the 
name  address  telephone  number  and 
organizational  affihaUon  of  ihe  p.'e&enter. 


Wntten  comments  should  not  exceed  five 
single-spaced,  typed  pages  in  length  and 
should  be  received  by  the  contact  person 
listed  below  bv  close  of  business.  May  22. 
1998 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
lohn  C.  Ridderhof,  Dr.P.H.,  Division  of 
Laboratory  Systems.  Public  Health  Practice 
Program  Office.  CDC.  4770  Buford  Highway, 
NE.  Mailstop  G-25,  AtlanU.  Georgia  30341- 
3724.  telephone  770/48«-8076,  FAX  770/ 
488-1129. 

Dated  April  30. 1998. 
Julia  M.  Fuller, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

(FR Doc.  98-12235  Filed  5-8-98;  845 am) 

BHUNQ  COOE  41«»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Confo'  and 
Prevention 

Citizens  Advisory  Commitlee  or-  Pu&llc 
Health  Service  (PHS)  Activities  a^-c 
Research  at  Department  of  Erie^gy 
(DOE)  Sites   Idaho  Nationa" 
Englneenng  and  Environments 
Latxjratory  Health  Effects 
Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (OX;)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  DOE  Sites: 
Idaho  National  Engineering  and 
Environmental  Laboratory  (INEEL)  Health 
Effects  Subcommittee 

Times  and  Dates:  8:30  a.m.-5:15  p.m.,  June 
2.  1998;  7:30  am. -5  p.m.,  June  3.  1998. 

Place:  Best  Western  Templin's  Hotel,  414 
East  First  Avenue,  Post  Falls,  Idaho  83854. 
telephone  208/773-1611.  FAX  208/773- 
4192. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  1996,  the  Department  of  Health  and 
Human  Services  (HHS)  was  given  the 
responsibility  and  resources  tor  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  p>otential  hazards  from  non- 
nuclear  energy  production  use  HHS 
delegated  program  responsibility  to  CDC 

In  addition,  an  MOU  was  signed  in  October 
1990  and  renewed  in  November  1992 


2''>Ht.4 
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between  A  fSDK  and  UOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDRs  public  health 
activities  at  DOE  sites  required  under 
sections  104.  105. 107.  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (C£RCLA  or 
"Superfund").  Those  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on.  or  proposed  for.  the 
Superfund  National  f>riorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health- related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  foxicological  profiles. 

Purpose  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director.  CDC.  and  the  Administrator. 
ATSDR,  regarding  community.  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDRs  public  health 
activities  and  research  at  this  DOE  site. 

Matters  To  Be  Discussed  Agenda  items 
include  updates  from  the  National  Institute 
for  Occupational  Safety  and  Health  on  the 
progress  of  current  studies,  an  update  on  the 
status  of  chemical  screening  and 
radionuclide  screening  and  a  presentation  on 
document  search  from  the  Radiological 
Assessments  Corporation,  and  subcommittee 
delit>eTations 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contort  Persons  for  More  lt\ formation: 
Arthur  |  Robinson.  Ir  .  or  Sharona  Woodley. 
Radiation  Studies  Branch.  Division  of 
Environmental  Hazards  and  Health  Effects. 
NCEH.  CDC.  4770  Buford  Highway.  NE.  (F- 
35).  Atlanta.  Georgia  30341-3724.  telephone 
770/48»-7040.  FAX  770/488-7044 

Dated  May  4.  1998. 
lulia  M.  Fullar. 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc  9*-12354  Filed  5-*-98;  8:45  am) 
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Dt  PAH^Mf  NT  OF  HEALTH  AND 
M:  jMAN   St-  HVICES 

Food  And  Drug  Administration 
(Docket  No  »8f-02»2] 

Ciba  Specialty  Chemicals  Corp.;  Filing 
of  Food  Additv*"  p»«tition 

AGENCY:  Food  ajid  Drug  Administration. 
HHS 

action:  Notice. 

• ^^— ^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp..  has 
nied  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of  2- 
methyl-4.6-bis- 
[(ociyUhio)methyllphenol  as  a  stabilizer 


for  rubber-modified  polystyrene 
intended  for  use  in  contact  with  food. 

FO«  FURTHER  INFORMA-^iON  CONTACT:  Vir 

D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-418-3081. 

8UPP1.EMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4594)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  540 
While  Plains  Rd..  Tarrytown.  NY 
10591-9005.  The  petition  proposes  to 
amend  the  food  additive  regulations  to 
provide  for  the  expanded  safe  use  of  2- 
methyl-4.6-bis- 

|(octylthio)methyl)phenol  as  a  stabilizer 
for  rubber-modified  polystyrene 
complying  with  §  177.1640  Polystyrene 
and  rubber-modified  polystyrene  (21 
CFR  177.1640)  intended  for  use  in 
contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated  April  24   IQ^B 
Laura  M.  Taraniim. 
Acting  Director.  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Foo<3  ar 


Administration 


(DockKl  He    &rtf    ^■»rt9] 

UBE  I'-dustnes   Ltd.  Filing  of  Food 
A  'S(''\  ve  Pet!?!on 

AOENCY:  Food  and  Drug  Administration, 
HHS 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  UBE  Industries.  Ltd..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  Nylon  6/12  copolymer 
resins  manufactured  using  at  least  80 
weight  percent  epsilon-caprolactam  and 
no  more  than  20  weight  percent  omega- 
aminododecanoic  acid  as  a  component 
of  articles  intended  for  use  in  contact 
with  food. 


DATES:  Wntten  commenis    .\,  •\\,- 
petitioner's  environment,!,  isstssment 
by  lune  10.  1998. 

ADDRESSES:  Submit  wntten  comments 
ti,  \:\i-  !km  ki'ts  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N    Harnstm    (  tnHer  fur  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  .^dmlnist^ation. 
200  C  St.  SW..  Washington.  DC:  20204. 
202-418-3084 

SUPPt-EMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4569)  has  been  filed  by 
UBE  Industries.  Ltd..  c/o  Center  for 
Regulatory  Services,  2347  Paddock 
Lane.  Reston.  VA  20191   The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  177.1500  Nylon  resins 
(21  CFR  177.1500)  to  provide  for  the 
safe  use  of  Nylon  6/12  copolymer  resins 
manufactured  using  at  least  80  weight 
percent  epsilon-caprolactam  and  no 
more  than  20  weight  percent  omega- 
aminododecanoic  acid  as  a  component 
of  articles  intended  for  use  in  contact 
with  food. 

The  potential  envirorunental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  June  10.  1998, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  fuiiher  announcement  in  the 
Federal  Register  If,  based  on  its  review, 
tne  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
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Federal  Register  in  accordance  with  21 
CFR  25  40(ci 

Dated  April  24.  1998. 
Laura  M  Tarantino. 

.Acting  Dirpctor,  Office  o>  FrfrnarLrt 
Approval.  Center  for  Food  Saff>n  and  Applied 
Nutrition. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0362] 

The  New  510(k)  Paradigm;  Aftennate 
Approaches  to  Demonstrating 
Substantial  Equivalence  in  Premarket 
Notifications;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS 

action:  Notice. 


SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  announcing  (he 
availability  of  a  guidance  entitled  "The 
New  510{k)  Faradigm-.Mtemate 
Approaches  to  Demonstrating 
Substantial  Equivalence  m  Premarket 
Notifications."  The  New  51G(k) 
Paradigm  presents  two  alternative 
methods,  in  addition  to  the  traditional 
method,  of  demonstrating  substantial 
equivalence  in  premarket  notifications 
and  is  intended  to  conserve  F'D.'\'s 
review  resources  while  facilitating  the' 
introduction  of  safe  and  effective 
devices  into  interstate  commerce.  The 
New  510(k)  Paradigm  addresses  the  type 
of  information  needed  in  premarket 
notification  submissions.  b\  the  Center 
for  Devices  and  Radiological  Health 
(CDRH).  to  render  substantial 
equivalence  determinations. 
DATES:  Mav  11.  1998 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  "The 
New  51()(k)  Paradigm-.Mternate 
Approaches  to  Demonstrating 
Substantial  Equivalence  in  Premarket 
Notifications."  to  the  Division  of  Small 
Manufacturers  Assistance  jDS.M.A.), 
Center  for  Devices  and  Radiological 
Health  (HFZ-220),  Food  and  Drug 
.Administration.  1350  Piccard  Dr  . 
Rockville.  MD  208.50  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301^43-H81R 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SLTPLEMENTARY  LVFORMATION 
section  for  information  on  electronic 
access  to  the  guidance. 


FOR  FURTHER  INFORMATION  CONTACT: 

Philip  J.  Phillips.  Center  for  Devices  and 
Radiological  Health  (HFZ-400),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd  ,  Rockville,  MD  20850. 
301-594-2022 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  510(k)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Ad  (the  act) 
(21  use.  360(k)).  a  person  who  intends 
to  introduce  a  device  into  commercial 
distribution  is  required  to  submit  a 
premarket  notification,  or  510(k).  to 
FDA  at  least  90  days  before  commercial 
distribution  is  to  begin.  Section  513(i)  of 
the  act  (21  U.SC.  360c(i))  states  that 
FD.A  may  issue  an  order  of  substantial 
equivalence,  only  upon  making  a 
determination  that  the  device  to  be 
introduced  into  commercial  distribution 
IS  as  safe  and  effective  as  a  legally 
marketed  device  Under  21  CFR  807.87, 
FDA  has  codified  the  content 
requirements  for  premarket  notifications 
tu  be  submitted  by  dev  ice  manufacturers 
in  support  of  a  substantial  equivalence 
decision.  FDA  has,  however,  discretion 
in  the  type  of  information  it  deems 
necessary  to  meet  those  content 
requirements 

While  the  Paradigm  maintains  the 
traditional  method  of  demonstrating 
substantial  equivalence  under  section 
510{k)  of  the  act,  it  also  presents  two 
alternatives  The  first  alternative,  the 
"Special  510(k)  Device  Modification," 
utilizes  certain  aspects  of  the  Quality 
Svstem  regulation,  while  the  second 
alternative,  the    Abbreviated  510(k)," 
relies  on  the  use  of  FDA  guidance 
documents,  special  controls  and  FDA 
recognized  consensus  standards  to 
facilitate  SlOfk)  review 

In  the  Federal  Register  of  September 
19,  1997  (62  FR  49247),  FDA  published 
a  notice  of  availability  of  a  draft  of  this 
guidance  document  on  the  Paradigm. 
FD.A  received  13  comments  on  the  draft 
FDA  reviewed  these  comments  and  has 
made  revisions  to  the  guidance  as 
appropriate. 

"rhis  guidance  document  represents 
the  agency's  current  thinking  on  the 
510(k)  Paradigm.  It  does  not  create  or 
confer  any  rights  for  or  on  anv  person 
and  does  not  operate  to  bind  FD.A  or  the 
public,  .\n  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both. 

II.  Electronic  .Access 

In  order  to  receive  ".\  .New  SlOfk) 
Paradigm-Alternate  Approaches  to 
Demonstrating  Substantial  Equivalence 
in  Premarket  Notifications."  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 


or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DS?vtA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  905  followed  by  the 
pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
World  Wide  Web  (WWW).  CDRH 
maintains  an  entry  on  the  WWW  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Web  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes:  Device  safety  alerts.  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh. 

A  text-only  version  of  the  CDRH  Web 
site  is  also  available  from  a  computer  or 
VT-100  compatible  terminal  by  dialing 
800-222-0185  (terminal  settings  are  8/ 
1/N).  Once  the  modem  answers,  press 
Enter  several  times  and  then  select 
menu  choice  1  :FDA  BULLETIN  BO/UID 
SERVICE.  From  there  follow 
instructions  for  logging  in,  and  at  the 
BBS  Topics  Page,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there  select  CENTER  FOR  DEVICES 
AND  RADIOLOGICAL  HEALTH  for 
general  information,  or  arrow  down  for 
specific  topics. 

in  Commpnts 

interesteo  persons  may,  at  any  time, 
submit  to  the  contact  person  named 
above  written  comments  regarding  this 
guidance  document.  Comments  will  be 
considered  in  determining  whether  to 
revise  or  revoke  the  guidance. 

Dated:  May  1 .  1 998. 
D.B.  Burlington. 

Director.  Center  for  Devices  and  Radiological 

Health. 
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Fish  and  Wildlife  Service 

Endangffs:  jnd  Threatened  Species 
Permit  Applications 

AGENCY:  Pish  and  Wildlife  Sei^ce. 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 


The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq). 

PRT-M2309 
Applicant:  Mark  F  O'Brien.  UnivBreity  of 

Michigan,  Museum  of  2k)ology.  Ann  Arbor, 

Michigan. 

Tht^applicant  requests  a  permit  to 
take  (capture  and  release,  collect 
voucher  specimens,  collect  larval 
exuviae,  and  salvage  dead  sf)ecimens) 
Hines  (=Ohio)  emerald  dragonfly 
[Somatochhra  bineana)  in  the  state  of 
Michigan.  Activities  are  proposed  to 
document  presence  or  absence  of  the 
species  for  the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 

PRT-842310 

Applicant:  QST  Environmental.  St.  Louis. 
Missouri. 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  and  release) 
Curtis'  pearlymussel  [Epioblasma 
(^^Dysnomia)  florentina  curiisi],  fat 
pocketbook  [Potamilus  {,=Proptera) 
capax],  Higgins'  eye  pearlymussel 
[Lampsilis  higginsi].  and  pink  mucket 
pearlymussel  [Lampsilis  abrupta 
[=orbiculata)]  in  the  states  of  Illinois 
and  Missouri.  Activities  are  proposed  to 
document  presence  or  absence  of  the 
species  for  the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 
PRT-842312 

Applicant  Mark  D.  McGimsey.  Columbia. 
Missouri. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  gray  bat 
(Myotis  ^isescens]  and  Indiana  bat 
[Myotis  sodalis]  throughout  the  ranges 
of  the  species.  Activities  are  proposed  to 
document  presence  or  absence  of  the 
species  for  the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 
PRT-«42313 

Applicant:  Illinois  Department  of  Natural 
Resources.  Illinois  State  Museum  Research 
and  Collections  Center.  Springfield. 
Illinois. 

The  applicant  requests  a  permit  to 
take  (capture  and  release,  collect)  Mine's 
(=Ohio)  emerald  dragonfly 


iSuiiwtochlora  tuneana]  in  the  slates  ot 
Alabama.  Arkansas.  Connecticut. 
Delaware.  District  of  Columbia.  Georgia. 
Illinois.  Indiana.  Iowa.  Kentucky, 
Maine,  Maryland.  Massachusetts, 
Michigan.  Minnesota.  Missouri,  New 
Hampshire.  New  Jersey.  New  York, 
North  Carolina.  Ohio.  Oklahoma, 
Pennsylvania.  Rhode  Island,  South 
Carolina,  Termessee.  Vermont,  Virginia. 
West  Virginia,  and  Wisconsin.  Activities 
are  proposed  to  document  presence  or 
absence  of  the  species  and  for  the 
purpose  of  scientific  research  aimed  at 
enhancement  and  survival  of  the  species 
in  the  wild. 
PRT-M2314 

Applicant:  Mark  A.  Sellers,  Kentwood, 
Michigan. 

The  applicant  requests  a  permit  to 
take  (harass  through  survey,  capture, 
and  release)  copperbelly  water  snake 
[Nerodia  erythrogaster  neglecta)  in  the 
state  of  Michigan.  Activities  are 
proposed  to  docvunent  presence  or 
absence  of  the  species  for  the  purpose 
of  survival  and  enhancement  of  the 
species  in  the  wild. 
PRT-«42392 
Applicant:  Richard  ffrench-Constont. 

University  of  Wisconsin-Madison. 

Department  of  Entomology,  Madison. 

Wisconsin. 

The  applicant  requests  a  permit  to 
take  (collect >Kamer  blue  butterfly 
(Lycaeides  melissa  samuelis)  in  the 
states  of  Indiana  and  New  York. 
Activities  are  proposed  for  the  purpose 
of  scientific  research  aimed  at 
enhancement  and  survival  of  the  species 
in  the  wild. 
PRT-M2503 

Applicant:  Robert  Mies  and  Kimberly 
Williams.  Organization  for  Bat 
Conservation,  Williamston.  Michigan. 

The  applicants  request  a  permit  to 
take  (capture  and  release)  Indiana  bats 
[Myotis  sodalis)  in  the  state  of  Michigan. 
Activities  are  proposed  to  document 
presence  or  absence  of  the  species  for 
the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations.  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056. 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 


■      .  'U  Drive,  Fort  Snelling. 
\;     :  .  ,ota  55111-4056,  Telephone: 
(612/713-5332);  FAX:  (612/713-5292). 

Dated  May  4.  1998 
Matthias  A.  Kerachbauni. 

Acting  Assistant  Regional  Director.  IL  IN, 
MO  {Ecological  Services),  Region  3,  Fort 
Snelling,  Minnesota 
|FR  Doc  98-12352  Filed  5-8-98:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service, 

Intenor. 

ACnON:  Notice  of  receipt  of  permit 

applications. 


SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq). 

Permit  No.  835549 

Applicant:  Chanes  Biauk,  ban  Uiego. 
CaUfomia. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release)  the  San  Diego  fairv  shrimp 
{Brachinecta  sandiegoncmis]  and  the 
Riverside  fairy  shrimp  [Streptocephalus 
woottoni),  and  remove  and  reduce  to 
possession  the  San  Diego  mesa  mint 
[Pogogyne  abramsii)  and  the  San  Diego 
button  celery  (Eryngium  ahstulatum 
ssp.  pavishii)  for  the  purpose  of 
enhancing  their  survival,  in  conjunction 
with  research  in  vernal  pools 
throughout  the  state  of  California. 

Permit  No.  830995 

Applicant:  Lisa  B.  Chaddock,  San 
Diego,  California. 

The  applicant  requests  a  permit 
amendment  to  take  (harass  by  survey) 
the  Quino  checkerspot  butterfly 
[Euphydryas  editba  quino)  in 
conjunction  with  presence  or  absence 
surveys  and  ecological  research 
throughout  the  species'  range,  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  8;i8:41 

Applicant:  Larry  Munsey.  Tustin. 
California. 

The  applicant  requests  a  permit 
amendment  to  take  (harass  by  survey) 
the  Delhi  sands  flower-loving  fly 
[Rhaphiomidas  terminatus  abdominalis) 
in  conjunction  with  presence  or  absence 
surveys  in  San  Bernardino  and 
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Riverside  counties,  for  the  purpose  of 
enhancing  its  survival 

Permit  .No.  842199 

Applicant:  Kieth  Greer.  San  Diego. 
California. 

The  applicant  requests  a  permit  to 
take  (harass  bv  survey)  the  Quino 
checkerspot  butterfly  {Euphydn-as 
editha  quino]  in  conjunction  with 
presence  or  absence  surveys  and 
ecoiogical  research  throughout  the 
species  range,  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  800291 

Applicant:  Ibis  Environmental 
Services.  Tiburon.  California. 

The  applicant  requests  an  amendment 
to  her  permit  to  take  (harass  by  survey; 
locate  and  monitor  nests)  the 
southv^estern  willow  flvcatcher 
(Empidonox  traillii  extimus)  in  San 
Diego.  San  Bernardino,  Riverside.  Kern, 
and  Orange  Counties.  California  and  to 
take  (capture  and  release)  the  salt  marsh 
harvest  mouse  {Reithrodontomys 
ravivenths)  in  Alameda.  Contra  Costa, 
Marin.  San  Francisco.  San  Mateo,  Santa 
C;iara.  Solano  and  Sonoma  Counties. 
CiiLifomia,  in  conjunction  with  surveys 
and  population  monitonng,  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  829250 

.Applicant:  Hawaii  Wildlife  Fund, 
Laie.  Hawaii. 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (relocate  eggs)  of 
the  hawksbill  sea  turtle  {Eretwocheivs 
imbhcata)  in  conjunction  with  scientific 
research  on  the  island  of  Maui,  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  839483 

Applicant:  University  of  Nevada, 
Reno.  Nevada 

The  applicant  requests  a  permit  to 
take  (capture,  release,  collect  and 
sacrifice)  the  Conservancy  fairy  shnmp 
[Branchinecta  consen'atio)  and  the 
vernal  pool  tadpole  shrimp  iLepidurus 
packardi]  m  conjunction  with  the 
collection  of  water  and  soil  samples  in 
Yolo,  Solano,  Sacramento,  '^'uba.  and 
.Merced  Counties.  California,  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  842267 

Applicant  Steve  Foreman,  Fairfield, 
California 

The  applicant  requests  a  permit  to; 
take  (capture,  mark,  and  release)  the  salt 
rnarsh  harvest  mouse  [Reithrodontomys 
ravivfntns)  throughout  its  range  in 
Caiifomia;  take  (capture  and  release)  the 
California  freshwater  shrimp  [Syncans 
pacifica)  in  Mann,  .Napa,  and  Sonoma 
Counties,  California,  and  take  (harass  by 


survey,  capture  and  release,  collect  and 
sacrifice  voucher  specimens)  the 
Conservancy  fair\  shnmp  [Branchinecta 
consen-atio).  longhom  fairy  shrimp 
[Branchinecta  longiantenna).  vernal 
pool  tadpole  shnmp  [Lepidurus 
packardi).  the  San  Diego  fairv  shnm.p 
[Brachinecta  sandiegonensis).  and  the 
Riverside  fairy  shnmp  \Streptocephalus 
woottomj  throughout  the  species  range. 
in  coniunclion  with  surveys  and 
population  studies,  for  the  purpose  of 
enhancing  their  survival.  Please  note; 
the  applicant  is  currently  authorized  to 
conduct  these  activities  under  Permit 
No,  67721.5 

DATES:  Written  comments  on  these 
penTiit  applications  must  be  received  by 
June  10.  1998. 

ADDRESSES:  Wntten  data  or  comments 
should  be  submitted  to  the  Chief 
Division  of  Consultation  and 
Conservation  Planning,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
N.E  11th  .A,venue,  Portland,  Oregon 
97232-4181;  Fax   (503) 231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments. 
including  names  and  addres.ses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public, 

FOR  FURTHER  INFORMATION  CONTACT: 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above,  telephone: 
(503)  231-2063,  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  May  4.  1998. 
Don  Weathers, 

.Acting  Regional  Director.  Region  1,  Portland, 

Oregon. 

[FR  D(K.  98- 1 2  ^«4  Filed  5-8-98;  8:45  am) 
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INTERNATIONAL  TRADE 
CX>MMtSSION 

flnv.  No.  337-TA-395] 

Certam  EPROM.  EEPROM   Fias^ 
Memory,  and  Flash  Microcontroiier 
Semiconductor  Devices  ana  Prooucts 
Containing  Same;  Notice  ot 
Commission  Decision  to  Reviev* 
Portions  of  an  Initial  Detenninatior  and 
Schedule  tor  the  Filing  of  Wntteri 
Submissions  on  the  Issues  Unde^ 
Review  and  on  Remedy,  the  Pubitc 
Interest,  and  Bonding 

AGENCY:  U,S.  International  Trade 

Commission. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
certain  portions  of  the  initial 
determination  (ID)  issued  by  the 
presiding  administrative  law  judge  (ALJ) 
on  March  19,  1998.  in  the  above- 
caplioned  in\pst;ea'''" 
FOR  FURTHER  INFORMATION  CONTACT:  John 

A.  Wasleff,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3094. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  institutea  this  investigation 
on  March  18,  1997,  based  on  a 
complaint  filed  by  Atmel  Corporation, 
62  FR  13706.  The  complaint  named  five 
respondents:  Sanyo  Electric  Co..  Ltd., 
Winbond  Electronics  Corporation  and 
Winbond  Electronics  North  America 
Corporation  (collectively  "Winbond"). 
Macronix  International  Co..  Ltd.  and 
Macronix  America,  Inc.  (collectively 
"Macronix").  Silicon  Storage 
Technology,  Inc.  ("SST")  was  permitted 
to  intervene. 

In  its  complaint,  Atmel  alleged  that 
respondents  violated  section  337  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  in  the 
United  States  after  importation 
electronic  products  and/or  components 
that  infringe  one  or  more  of  claim  1  of 
U.S.  Letters  Patent  4,511,811,  claim  1  of 
U.S.  Letters  Patent  4,673.829.  claim  1  of 
U.S.  Letters  Patent  4,974,565  ("the  565 
patent")  and  claims  1-9  of  U.S.  Letters 
Patent  4,451,903.  The  '565  patent  was 
subsequently  removed  from  the  case. 
The  presiding  AL)  held  an  evidentiary 
hearing  from  December  8  to  December 
19,  1997. 

On  March  19,  1998,  the  .ALJ  issued  his 
final  ED  finding  that  there  was  no 
violation  of  section  337.  He  found  that 
neither  claim  1  of  U.S.  Letters  Patent 
4,511,811  ("the '811  patent"),  nor  claim 
1  of  U.S.  Letters  Patent  4.673,829  ("the 
'829  patent"),  nor  claim  1  or  claim  9  of 
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U.S.  Letters  Patent  4.451.903  ("the  '903 
patent")  was  infringed  by  any  product 
of  the  respondents  or  intervenor.  He 
further  found  that  the  "903  patent  was 
unenforceable  because  of  waiver  and 
implied  license  by  legal  estoppel,  and 
that  claims  2  through  8  of  this  patent  are 
invalid  for  indefiniteness  He  found  that 
respondents  and  the  intervenor  had  not 
demonstrated  that  any  other  claim  at 
issue  was  invalid  in  view  of  any  prior 
art  before  him,  or  that  the  '903  patent  is 
void  for  failure  to  name  a  co-inventor. 
He  found  that  complainant  had  not 
demonstrated  that  the  "811  patent  was 
entitled  to  an  earlier  date  of  invention 
than  that  appearing  on  the  face  of  the 
patent.  Finally,  the  AL|  found  that  there 
was  a  domestic  industry  with  respect  to 
all  patents  at  issue. 

C5n  March  31.  1998.  complainant 
Atmel  filed  a  petition  for  review  of  the 
ALI's  Rnal  ID  On  April  1.  1998. 
respondent  Winbond  filed  a  petition  for 
review  of  the  ALJ's  ID.  The  other 
respondents  and  intervenor  SST  filed 
contingent  petitions  for  review,  raising 
issues  to  be  considered  in  the  event  that 
the  Commission  determined  to  review 
certain  of  the  AL)'s  findings 

Having  examined  the  record  in  this 
investigation,  including  the  ID.  the 
petitions  for  review,  and  the  responses 
thereto,  the  Commission  has  determined 
not  to  review  the  issue  of  the  validity  of 
claims  2-8  of  the  "903  patent.  The 
Commission  has  determined  to  review 
the  remainder  of  the  ID. 

On  review,  the  Commission  is 
particularly  interested  in  receiving 
answers  to  the  following  Questions: 

(1)  What  effect,  if  any.  does  the 
decision  in  Atrnet  Corp.  v.  Information 
Storage  Devices.  Inc..  No.  C  95-1987 
FMS.  slip  op  (N.D  Cal.  April  14.  1998). 
have  on  the  Commission's  consideration 
of  the  '81 1  and  '829  patents?  In  view  of 
Lannom  Mfg.  Co.  Inc.  v.  USITC.  799 

F  2d  1572  (Fed  Cir  1986).  can  the 
Commission  consider  the  theory  of 
invalidity  relied  upon  by  the  court  in 
Information  Storage  Devices  with 
respect  to  the  '81 1  and/or  '829  patents? 

(2)  Under  the  ALJ's  construction  of 
claim  1  of  the  811  and  '829  patents: 

(a)  What  evidence  of  record  bears  on 
the  issue  of  whether  the  insertion  of  a 
source  follower  between  the  conductive 
line  that  receives  increments  of  charge 
in  the  accused  cpl2  circuit  and  the 
relevant  long  conductive  line  (word  line 
or  source  line)  is  a  substantial  change? 

(b)  What  evidence  of  record  bears  on 
the  issue  of  whether  the  substitution  of 
a  two  stage  charge  pump  for  a  single 
stage  charge  pump  is  a  substantial 
change? 

(3)  Discuss  whether  the  following  is 
an  appropriate  construction  of  the 


disputed  terms  of  claim  1  of  the  '811 
and  '829  patents: 

(a)  Conductive  lines  having  inherent 
distributed  capacitance  means  every 
conductive  line  on  a  semiconductor 
chip  positioned  over  the  insulating 
layer.  In  discussing  this  term,  please 
comment  on  the  significance  of  the 
following  testimony:  Hearing  Tr.  at  1593 
(12/13/98) 

(b)  Means  *  *  'for  selecting  one  or 
more  of  said  conductive  lines  means 
that  some  circuitry  must  select  one  or 
more  conductive  lines  (as  defined  in 
part  (a)),  one  of  which  receives  the 
increments  of  charge  from  the  charge 
pump. 

(c)  Transfer  means  responsive  to  said 
selection  means  and  connected  to  said 
voltage  node  for  transferring  increments 
of  charge  means  any  circuitry  connected 
at  some  point  to  the  voltage  node 
receiving  the  capacitively  coupled 
voltage  pulses,  and  delivering 
increments  of  charge  to  the  conductive 
line  to  be  charged  Further  assume  that 
the  transfer  means  must  respond  to  the 
selection  means  at  some  point  in  the 
charging  operation,  and  increments  of 
charge  refers  simply  to  a  periodic 
increase  in  the  charge,  without 
necessarily  returning  to  zero 

(d)  Saia  transfer  means  including 
switching  means  '   '   'for  blocking 
substantially  all  of  the  flow  of  current 
means  any  circuit  device  that  prevents 
current  from  flowing  from  the  high 
voltage  supply  to  unselected  lines 

(4)  Assuming  that  the  disputed  claim 
terms  are  interpreted  as  set  forth  in 
question  3,  would  the  accused  devices 
of  respondents  and  intervenor  contain 
circuit  means  that  perform  the  identical 
specified  functions?  Each  respondent 
and  intervenor  is  requested  to  answer 
this  part  of  the  question  with  regard  to 
its  own  accused  devices 

(5)  If  the  disputed  claim  terms  are 
interpreted  as  set  forth  in  question  3. 
what  evidence  of  record  bears  on  the 
question  of  whether  the  circuit  means 
for  each  element  of  the  '811  and  '829 
patents  is  the  equivalent  for  purposes  of 
35  use.  1 1216  of  the  putative  circuit 
means  employed  in  the  accused 
devices?  If  you  conclude  that  the  circuit 
means  are  not  11216  equivalents,  what 
evidence  of  record  bears  on  the  question 
of  whether  the  distinguishing 
differences  are  substantial  changes? 

(6)  What  evidence  of  record  bears  on 
the  question  of  whether  the  Amrany 
patent  is  prior  art  to  the  '811  and  '829 
patents''  More  specifically: 

(a)  What  evidence  of  record 
corroborates  the  inventor's  testimony 
that  conception  of  the  invention 
disclosed  in  the  '811  and  '829  patents 
occuned  in  May  or  fune  1981? 


(b)  What  evidence  of  record  bears  on 
the  issue  of  when  the  invention 
disclosed  in  the  '811  and  '829  patents 
was  reduced  to  practice? 

(c)  What  evidence  of  record  bears  on 
the  issue  of  due  diligence  from  [une 
1981  until  January  15,  I9fl2' 

(7)  If  the  disputed  claim  terms  are 
interpreted  as  set  forth  in  question  3,  are 
claim  1  of  the  "811  patent  and  claim  1 

of  the  '829  patent  valid  m  view  of  the 
prior  art  of  record,  including  the 
Amrany  reference' 

(8)  If  the  disputed  claim  terms  are 
interpreted  as  set  forth  in  question  3.  do 
the  Atmel  AT45  and  AT49  parts  and  the 
SEEQ  parts  practice  the  '811  and  '829 
patents? 

(9)  In  what  way  would  any  agreement 
between  SEEQ  and  JEDEC  redound  to 
the  benefit  of  intervenor  and 
respondents?  Is  there  any  evidence  of 
record  that  intervenor  or  any  of  the 
respondents  art*  third  party 
beneficiaries' 

(10)  Assuming  that  the  interaction  of 
SEEQ  with  [EDEC  resulted  in  a  standing 
offer  to  every  compajiy  in  the  industry 
to  nej^otiate  a  royalty  free  license  to  the 
technology  embodied  m  the  '903  patent, 
is  there  anv  evidence  of  record  that 
intervenor  or  any  of  the  respondents 
accepted  this  offer  before  the  filing  of 
the  complaint  in  this  investigation' 

(11)  What  evidence  of  record  might 
establish  an  implied  licen.se  by 
equitable  estoppel  with  respect  to  the 
intervenor  or  any  of  the  respondents? 

(12)  Given  the  facts  of  this  (.:ase,  can 
Mr.  Jordan  be  the  sole  inventor  of  a 
patent  with  claim  elements  drafted  in 
means  plus  function  form' 

(13)  Discuss  whether  the  following  is 
an  appropriate  construaion  of  the 
disputed  terms  of  claim  1  of  the  '903 
patent: 

(a)  Primary  circuit  means  all  circuitry 
that  would  be  present  on  a 
semiconductor  chip  before  the  addition 
of  circuitry  needed  to  implement  the 
invention  disclosed  in  the  '903  patent. 

(b)  Product  information  array 
disposed  on  the  semiconductor  chip 
adjacent  said  primary  circuit  means  that 
the  memory  devices  necessary  to 
contain  the  claimed  product 
information  are  fabricated  on  the  same 
integrated  circuit  chip  as  the  primary 
circuit,  as  defined  in  part  (a)  above,  but 
not  interspersed  with  the  primary 
circuit. 

(c)  Access  means  for  receiving  first 
and  second  signals  and  for  selecting 
said  primary  circuit  land]  selecting 
said  product  information  array  means 
the  circuitry  needed  to  make  the  logic 
decision  whether  the  normal  output  of 
the  primary  circuit  or  the  information  in 
the  product  information  array  is  being 


requested  by  the  user  Further  assume 
that  zero  volts  or  the  absence  of  any 
input  are  included  m  the  universe  of 
inputs  that  may  be  first  and  second 
signals. 

(d)  Output  means  for  providing 
output  signals  repre<,fntativp  of  the 
information  stored  means  the  circuitry 
needed  to  translate  internal  logic 
signalfs)  representative  of  the  stored 
information  into  a  signal  suitable  to 
drive  devices  external  to  the  chip, 
according  to  the  output  drive 
specifications  of  the  chip  in  question. 

(14)  If  the  disputed  claim  terms  are 
interpreted  as  assumed  in  question  13. 
do  the  accused  devices  of  respondents 
and  intervenor  infringe  this  claim'  Each 
respondent  and  intervenor  is  requested 
to  answer  this  part  of  the  question  with 
regard  to  its  own  accused  devices. 

(15)  If  the  disputed  claim  terms  are 
interpreted  as  set  forth  m  question  13, 
is  claim  1  of  the  '903  patent  valid  in 
view  of  the  prior  art  of  record  ■* 

(16)  If  the  disputed  claim  terms  are 
interpreteci  as  set  forth  in  question  13. 
do  the  Atmel  .^727,  AT29,  and  AT49 
parts  practice  the  '903  patent  ■* 

In  connection  with  the  final 
disposition  of  this  investigation,  the 
Commission  may  issue  (1)  an  order  that 
could  result  in  the  exclusion  of  the 
subiect  articles  from  entry  into  the 
Tnited  States,  and/or  (2)  cease  and 
desist  orders  that  could  result  m 
respondents  being  required  to  cease  and 
desist  from  engaging  in  unfair  acts  in 
the  importation  and  sale  of  such 
articles  .Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered 
if  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  that  either  are 
adversely  affecting  it  or  are  likely  to  do 
so.  For  background  information,  see  the 
Commission  Opinion,  In  the  Matter  of 
Certain  Devices  for  Connecting 
Computers  via  Telephone  Lines.  Inv. 
No   337-TA-360, 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
e.xclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare.  (2)  competitive 
conditions  in  the  US  economy.  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers  The  Commission  is 
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therefore  interested  in  receiving  written 

submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commissions  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  to  be  determined 
by  the  Commission  and  prescribed  by 
the  Secretary  of  the  Treasury,  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  under  review.  The 
submissions  should  be  concise  and 
thoroughly  referenced  to  the  record  in 
this  investigation,  including  references 
to  exhibits  and  testimony.  Additionally, 
the  parties  to  the  investigation, 
interested  government  agencies  and  anv 
other  interested  persons  are  encouraged 
to  file  written  submissions  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding.  Such  submissions  should 
address  the  March  19,  1998 
recommended  determination  of  the  ALL 
(ximplainant  and  the  Commission 
investigative  attorney  are  also  requested 
to  submit  proposed  remedial  orders  for 
the  Commission  s  consideration.  The 
written  submissions  and  proposed 
remedial  orders  must  be  filed  no  later 
than  the  close  of  business  on  May  20", 
1998  Reply  submissions  must  be  filed 
no  later  than  May  28,  1998   No  further 
submissions  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  wTitten  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  and  14  true  copies  thereof 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  pi-oceedings. 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  19  CFR  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly   .-M! 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §  210.42- 


.45  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.42- 
.45). 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W,,  Washington,  D,C.  20436, 
telephone  202-205-2000  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 

Issued:  May  6,  1998. 

By  order  of  the  Conunission. 
Donna  R  Koehnke. 
Secretary. 
(FR  Doc  98-12587  Filed  5-8-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Mo  337-""A-*08] 

In  the  Matter  of  Certain  Recombiaantly 
Produced  Hepatitis  B  Vaccines  anc 
Products  Containing  Same   Notice  ot 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SLHMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  3,  1998,  under  section  337  of  the 
Tariff  Act  of  1930.  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Chiron 
Corporation,  4560  Horton  Street 
Emeryville,  California  94608.  A 
supplementary  letter  and  an  amended 
complaint  were  filed  on  April  20,  1998. 
A  second  supplement  was  filed  on  April 
27,  1998.  The  complaint,  as  amended 
and  supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  Uniteid  States 
after  importation  of  certain 
recombinantly  produced  Hepatitis  B 
vaccines,  and  products  containing  same, 
made  by  processes  that  infringe  claims 
4,5.7,  and  8  of  U.S.  Letters  Patent  Re. 
35,749.  The  complaint  further  alleges 
that  there  exists  an  industry  in  the 
Uniled  States  as  required  by  subsection 
(a)f2)  of  section  337. 
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The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
herein,  is  available  for  inspection  during 
official  business  hours  (8;45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW  ,  Room  112.  Washington.  DC 
20436,  telephone  202-205-2000. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www  usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jay  H.  Reiziss,  Esq.,  Office  of  Unfair 
Imf>ort  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 
2579 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and 
in  section  2t0.10  of  the  Commission's  Rules 
of  Practice  and  Procedure.  19  CFR  210.10 
(1997) 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  May  5.  1998.  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  vyhether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  af^er 
importation  of  certain  recombinantly 
produced  Hepatitis  B  vaccines,  or 
products  containing  same,  made  by  a 
process  that  infringes  claims  4.  5.  7.  or 

8  of  U.S.  Letters  Patent  Re.  35,749.  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)l2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Chiron 
Corporation.  4560  Horton  Street. 
Emeryville.  CA  94608-2917. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  ptuties  upon 


which  the  complaint  is  to  be  served: 
SmithKline  Beecham  Biologicals,  S.A., 
Rue  de  llnstitut,  69,  1330  Rixensart. 
R.C.  Nivelles  65945.  Belgium. 
SmithKline  Beecham  Corporation.  One 
Frankhn  Plaza.  Philadelphia.  PA  19102 

(c)  Jay  H.  Reiziss,  Esq.,  Office  of 
Unfair  import  Investigations,  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Room  401-L,  Washington, 
DC  20436.  who  shall  be  the  Commission 
Investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

(4)  Pursuant  to  section  210.50(b)(1)  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  210.50(b)(1).  the 
Commission  delegates  to  the  presiding 
administrative  law  judge  the  authority 
to  compel  discovery,  take  evidence,  and 
hear  augment  with  respect  to  the  public 
interest,  as  appropriate,  and  directs  the 
administrative  law  judge  to  include 
findings  of  fact  and  conclusions  of  law 
on  public  interest  issues  in  any 
recommended  determination  filed  with 
the  Commission  under  section 
210.42(a)(l)(ii),  19  CFR  210.42()(l)(ii). 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a).  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  afler  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefore  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  direct4ed  against  such 
respondent. 

Issued:  May  5.  1998. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary 
IFR  Doc  9ft-12423  Filed  5-8-98:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  l92e-«8] 

Fiscal  Year  1998  Numerical  Limitation 
Reached  tor  H-1B  Nonimmigrants 

agency:  Immigration  and  Naturalization 
Service,  justice. 
ACTK)N:  Notice. 

SUMMARV:  The  Immigration  Act  of  1990 
(l.M.M.Ai.T).  provided  that  beginning 
with  fiscal  year  1992.  the  total  number 
of  aliens  who  may  be  issued  visas  under 
the  H-lB  category  during  any  fiscal  year 
could  not  exceed  65.000.  Based  on  all 
available  data,  the  65,000  limit  has  been 
reached  for  fiscal  year  1998.  This  notice 
describes  the  procedures  the  Service 
will  use  for  processing  H-lB  petitions 
for  new  or  initial  employment  in  the 
remainder  of  fiscal  year  1998. 
DATES:  This  notice  is  effective  May  11, 
1998 

FOR  FURTHER  INFORMATION  CONTACT:  John 
\V.  Brown.  .Xdiadicatiuiis  Uftu.er. 
Adjudications  Division,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Room  3214,  Washington.  DC 
20536,  telephone  (202)  514-3240. 
SUPPt-EMENTARY  INFORMATION: 

Background 

Section  205  of  the  Immigration  Act  of 
1990  (IMMACT),  Public  Law  101-649. 
dated  November  29,  1990,  imposed  a 
65,000  numerical  limitation  beginning 
in  fiscal  year  1992  on  the  number  of 
aliens  who  could  be  accorded  H-lB 
nonimmigrant  status  in  a  fiscal  year. 

The  regulation  at  8  CFR 
214.2(h)(8)(ii){E)  provides  that  "If  the 
total  numbers  available  in  a  fiscal  year 
are  used,  new  petitions  and  the 
accompanying  fee  shall  be  rejected  and 
returned  with  a  notice  that  numbers  are 
unavailable  for  the  particular 
nonimmigrant  classification  until  the 
begirming  of  the  next  fiscal  year  " 

Which  H-lB  Petitions  Will  Be  Affected 
by  This  Notice? 

H-lB  petitions  filed  for  new  or  initial 
employment  for  the  remainder  of  fiscal 
year  1998  will  be  affected  by  this  notice 
as  well  as  petitions  pending  with  the 
Service  on  xhv  date  of  this  notice. 
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Which  H- }  B  Petitions  Will  Not  Be 
Affected  by  This  Notice? 

Petitions  filed  for  sequential  H-lB 
employment,  concurrent  H-lB 
employment,  extension  of  H-lB  stay, 
and  amended  Fi-lB  petitions  are  not 
affected  by  this  notice. 

Sequential  employment  is  where  an 
alien  assumes  one  H-lB  position  after 
another.  For  example,  an  H-^lB  chemist 
completes  his  or  her  assignment  with 
"Company  A"  and  then  assumes  a  new 
position  the  very  next  dav  as  an  H-lB 
chemist  with  "Company  B  " 

Concurrent  employment  is  w  here  an 
alien  holds  two  H-lB  positions  at  the 
same  time.  For  example,  an  J4-1B 
computer  system  analyst  works  for 
"Company  A"  full-tim.e  during  the  week 
and  works  for  "Company  B"  part-lime 
on  the  weekends. 

An  extension  of  stay  is  where  the 
alien  s  current  employer  submits  a 
petition  to  extend  the  alien's  temporary 
stay 

An  amended  petition  is  where  there 
has  been  a  change  in  the  conditions  of 
the  alien  s  employment,  but  the  alien 
remains  employed  by  the  same 
petitioner. 

How  Will  H- IB  Petitions  Submitted  For 
New  or  Initial  Employment  for  Fiscal 
Year  i998  be  Processed'' 

Based  on  8  CFR  214  2(h)(8)(ii)(E).  the 
Service  will  return,  with  fee.  any  H-lB 
petition  filed  with  the  S€r\-ice  on  or 
after  the  date  of  this  notice  for  new  or 
initial  employment  in  fiscal  year  1998 
The  petitioner  will  be  advi.sed  in  a 
notice  to  either  resubmit  the  petition 
when  numbers  are  available  on  October 
1.  1998,  or  to  resubmit  the  petition  and 
request  employment  commencing  on  or 
after  October  1,  1998. 

In  the  case  of  those  petitions  pending 
with  the  Service  on  the  date  of  this 
notice,  the  Ser\'ice  will  contact  the 
petitioner  or  the  attorney  of  record  and 
advise  him  or  her  that  the  65,000  limit 
has  been  reached.  The  petitioner  will 
then  be  given  the  option  of  either 
withdrawing  the  petition  or  requesting 
that  the  Service  change  the  date  of  the 
beneficiary's  intended  emplovment  to 
on  or  after  October  1.  1998.  the 
beginning  of  fiscal  year  1999.  when  H- 
IB  numbers  will  again  become 
available. 

How  Will  H-lB  Petitions  Submitted  For 
New  or  Initial  Employment  Beginning  in 
Fiscal  Year  3  999  be  Processed^ 

H-lB  petitions  filed  for  employment 
commencing  on  or  after  October  1,  1998, 
which  is  the  beginning  of  fiscal  year 
1999,  are  not  affected  bv  the  procedures 
described  in  this  notice  and  those 


petitions  will  be  adjudicated  when 
received  by  the  Service. 

What  Will  Happen  if  the  Numerical 
Limitation  is  Baised  by  Congress? 

The  Congress  is  currently  considering 
whether  to  raise  the  numerical  limit  for 
fiscal  year  1998.  The  procedures 
described  in  this  notice  will  be  modified 
if  the  limit  is  raised  through  legislation 
enacted  by  the  Congress  and  signed  by 
the  President. 

Dated:  May  6.  1998. 

Doris  Meissner. 

(ATmmissionf^r.  ImmigTXjtion  and 
\atura!ization  Service 

IFR  Dor  98-12448  Filed  5-6-98:  8:45  am) 
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DEPARTMENT  QF  LABOR 

Occupational  Safety  and  Health 
Administration 

Susan  Harwood  Training  Grant 
Program 

AGENCY:  Occupational  Safety  and  Health 

.administration  (OSHA),  L^bor. 

ACTION:  Notice  of  availability  of  funds 
and  request  for  grant  applications. 

SUMMARY:  The  Occupational  Safetv  and 
Mealth  Administration  (OSH.-M  awards 
funds  to  nonprofit  orsanizations  to 
conduct  safety  and  health  training  and 
education  in  the  workplace  This  notice 
announces  grant  avaiiability  for  training 
ia  safety  and  health  programs  for 
construction,  silica  in  general  industry- 
food  processing,  shipyards,  logging,  and 
outreach  to  workers  The  notice 
describes  the  scope  of  the  Rrant  program 
and  provides  information  about  how  to 
get  detailed  grant  application 
instructions  ,^ppllcatlons  should  not  be 
submitted  without  the  applicant  first 
obtaining  the  detailed  grant  application 
instructions  mentioned  later  in  the 
notice 

.^uthorlty  for  this  program  may  be 
found  in  section  21(c!  of  the 
Occupational  Safetv  and  Health  Act  of 
1970  (29  use,  670) 
DATES:  ,^ppilcatlons  must  be  received 
by  June  26,  1998 

ADDRESSES:  Grant  applications  are  to  be 
submitted  to  the  OSHA  Office  of 
Training  and  Education,  Division  of 
Training  and  Educational  Programs 
155.S  Times  Drive,  Des  Flames,  lilmois 
60018 

FOR  FURTHER  INFORMATtON  CONTACT: 
Ronald  Mouw,  Chief.  Division  of 
Training  and  Educational  Programs,  or 
Helen  Beali,  Training  Spec:ialist,  OSHA 
Office  of  Training  and  Education    1555 


Times  Drive,  Des  Plaines,  Illinois  60018. 
telephone  (847)  297-4810,  e-mail 

hf'fr.  hea!i@oti. osha.gov. 
SJPPi-EMEN-'ARV  INFORMATION: 

What  !,s  the  Purpose  of  the  Program? 

Susan  Harwood  Training  Grants 
provide  funds  to  train  workers  and 
employers  to  recognize,  avoid,  and 
prevent  safety  and  health  hazards  in 
their  workplaces  The  program 
emphasizes  three  areas. 

•  Educating  workers  and  employers 
in  small  businesses.  A  small  business 
has  250  or  fewer  workers. 

•  Training  workers  and  employers 
about  new  OSHA  standards. 

•  Training  workers  and  employers 
about  high  risk  activities  or  hazaixls 
identified  by  OSHA  through  the  priority 
planning  process  or  otherwise,  or  as  part 
of  an  OSHA  special  emphasis  program. 

Grantees  are  expected  to  develop 
training  and/ or  educational  programs 
that  address  one  of  the  topics  named  by 
OSHA  (see  below),  recruit  workers  and 
employers  for  the  training,  and  conduct 
the  training.  Grantees  will  also  be 
expected  to  follow-up  with  people  who 
have  been  trained  to  find  out  what,  if 
any,  changes  were  made  to  reduce 
hazards  in  their  workplaces  as  a  result 
of  the  training. 

What  \rr  the  Training  Topics  This 
^  ear  : 

The  purpose  of  this  notice  is  to 
announce  that  funds  are  available  for 
grants.  Each  grant  application  must 
address  one  of  the  following  topic  areas. 

1.  Construction.  Applicants  may 
address  one  of  the  following  topics. 

•  Recognition  and  avoidance  of  lead 
and  silica  hazards  in  bridge  repair  and 
renovation. 

•  Safety  and  health  hazards  in 
highway  construction  with  emphasis  on 
preventing  fatalities,  particularly  those 
caused  by  being  struck  by  vehicles  and 
equipment. 

•  Recognition  and  avoidance  of 
electrical  hazards  in  construction, 
particularly  contact  with  overhead 
power  lines.  Projects  will  emphasize 
developing  systems  and  procedures  that 
will  provide  ongoing  training  programs 
for  new  employees  after  the  grant  has 
ended. 

2.  Silica  in  general  industry. 
Recognition  and  avoidance  of  silica 
hazards  in  industries  where 
sandblasting  is  a  process,  such  as  metal 
finishing,  or  where  silica  is  part  of  the 
manufactunng  process,  such  as  cement. 

3  Food  processing.  Safety  and  health 
nazards  in  red  meat  and/or  poultry 
processing 
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t  Shipyards.  Safety  and  health 
hazards  in  shipbuilding,  shipbreaking. 
or  ship  repair. 

5.  Logging  Logging  safety  focusing  on 
the  OSHA  standard  and  safe  work 
practices.  Projects  must  include  a 
statewide  group  involved  in  the  logging 
industry,  such  as  a  state  forestry 
association. 

6.  Outreach  to  workers.  Training 
workers  about  their  rights  under  the 
OSH  Act.  how  these  rights  can  be 
exercised  and  what  protections  workers 
have.  Training  is  to  include  sections  8(f) 
and  11(c)  of  the  OSH  Act.  employee 
discrimination  complaints  under  29 
CFR  Part  24  (environmental  laws),  and 
complaints  under  the  Surface 
Transportation  Assistance  Act  of  1982 
(29  CFR  1978).  Projects  will  reach  out  to 
workers  to  inform  them  of  their  rights. 
Preference  will  be  given  to  those  that 
develop  programs  which  will  continue 
disseminating  information  after  the 
grant  ends 

Who  is  Eligible  To  Apply  for  a  Grant? 

Any  nonprofit  organization  that  is  not 
an  agency  of  a  State  or  local  government 
is  eligible  to  apply.  However.  State  or 
local  government  supported  institutions 
of  hij^er  education  are  eligible  to  apply 
in  accordance  with  29  CFR  97.4(a)(1). 

Applicants  other  than  State  or  loc;al 
government  supported  institutions  of 
higher  education  will  be  required  to 
submit  evidence  of  nonprofit  status, 
preferably  from  the  IRS 

What  Can  Grant  Funds  Be  Spent  On? 

Grant  funds  can  be  spent  on  the 
following. 

•  Conducting  training 

•  Cbnducting  other  activities  that 
reach  and  inform  workers  and 
employers  about  occupational  safety 
and  health  hazards  and  hazard 
abatement 

•  Developing  educational  materials 
for  use  in  the  training 

Are  There  Restrictions  on  How  Grant 
Funds  Can  Be  Spent? 

OSHA  will  not  provide  funding  for 
the  following  activities. 

1.  Any  activity  that  is  inconsistent 
with  the  goals  and  objectives  of  the 
Occupational  Safety  and  Health  Aci  of 
1970. 

2.  Training  involving  workplaces  that 
are  not  covered  by  the  Occupational 
Safety  and  Health  Act  Examples 
include  state  and  local  government 
workers  in  non-State  Plan  States  and 
workers  covered  by  section  4(b)(1)  of  the 
Act. 

3.  Production,  publication, 
reproduction  or  use  of  training  and 
educational  materials,  including 


newsletters  and  instructional  programs, 
that  have  not  been  reviewed  by  OSHA 
for  technical  accuracy. 

4.  Activities  that  address  issues  other 
than  recognition,  avoidance,  and 
prevention  of  unsafe  or  unhealthy 
working  conditions.  Examples  include 
workers'  compensation,  first  aid.  and 
publication  of  materials  prejudicial  to 
labor  or  management. 

5  Activities  that  provide  assistance  to 
workers  in  arbitration  cases  or  other 
actions  against  employers,  or  that 
provide  assistance  to  employers  and/or 
workers  in  the  prosecution  of  claims 
against  Federal.  State  or  local 
governments. 

6  Activities  that  directly  duplicate 
services  offered  by  OSHA.  a  State  under 
an  OSHA-approved  State  Plan,  or 
consultation  programs  provided  by  State 
designated  agencies  under  section 
7(c)(1)  of  the  Occupational  Safety  and 
Health  Act. 

7  Activities  intended  to  generate 
membership  in  the  grantee's 
organization  This  includes  activities  to 
acquaint  nonmembers  with  the  benefits 
of  membership,  inclusion  of 
membership  appeals  in  materials 
produced  with  grant  funds,  and 
membership  drives. 

What  Other  Grant  Requirements  Are 
There? 

1  OSHA  review  of  educational 
materials.  Educational  materials 
produced  by  the  grantee  will  be 
reviewed  by  OSHA  for  technical 
accuracy  difi-ing  development  and 
before  final  publication  OSHA  will  also 
review  curriculums  and  purchased 
training  materials  for  accuracy  before 
they  are  used. 

When  grant  recipients  produce 
training  materials,  they  will  provide 
copies  of  completed  materials  to  OSHA 
before  the  end  of  the  grant  period. 
OSHA  has  a  lending  program  that 
circulates  grant-produced  audiovisual 
materials.  Grant  recipients'  audiovisual 
materials  will  be  included  in  this 
lending  program.  In  addition,  all 
materials  produced  by  grantees  may  be 
placed  on  the  Internet  by  OSHA. 

2.  OMB  and  regulatory  requirements. 
Grantees  will  be  required  to  comply 
with  the  following  documents. 

•  29  CFR  part  95.  which  covers  grant 
requirements  for  nonprofit 
organizations,  including  universities 
and  hospitals.  These  are  the  Department 
of  Labor  regulations  implementing  OMB 
Circular  A-1 10. 

•  OMBCircularA-21.  which 
describes  allowable  and  unallowable 
costs  for  educational  institutions. 


•  OMBCircularA-122.  which 
describes  allowable  and  unallowable 
costs  for  other  nonprofit  organizations. 

•  OMB  Circular  A-133.  which 
provides  information  about  audit 
requirements. 

3.  Certifications.  All  applicants  will 
be  required  to  certify  to  a  drug-free 
workplace  in  accordance  with  29  CFR 
part  98.  to  comply  with  the  New 
Restrictions  on  Lobbying  published  at 
29  CFR  part  93.  to  make  a  certification 
regarding  the  debarment  rules  at  29  CFR 
part  98.  and  to  complete  a  special 
lobbying  certification. 

4.  Matching  share.  The  program 
requires  the  grantee  to  provide  a 
matching  share.  Grant  recipients  are  to 
provide  a  minimum  of  20%  of  the  total 
grant  budget.  This  match  may  be  in- 
kind,  rather  than  a  cash  contribution. 
For  example,  if  the  Federal  share  of  the 
grant  is  $80,000  (80%  of  the  grant),  then 
the  matching  share  will  be  $20,000 
(20%  of  the  grant),  for  a  total  grant  of 
$100,000.  The  matching  share  may 
pxreed  20% 

H()%*  .\re  .\ppli(dlion.s  Reviewed  and 

Grant  applications  will  be  reviewed 
by  OSHA  staff  and  the  review  results 
presented  to  the  Assistant  Secretary 
who  will  make  the  selection  of 
organizations  to  be  awarded  grants. 

Preference  will  be  given  to 
applications  that  plan  to  conduct  train- 
the-trainer  programs.  Applicants  are 
encouraged  to  include  managers  and/or 
supervisors  in  their  training.  In  general, 
applications  that  propose  to  serve  a 
single  employer  will  not  be  selected, 
since  OSHA  is  interested  in  reaching 
multiple  employers  with  each  grant 
awarded. 

The  following  factors  will  be 
considered  in  evaluating  grant 
applications. 

1.  Program  Design 

a.  The  proposed  training  and 
education  program  addresses  one  of  the 
following  topics. 

i.  Construction. 

ii.  Silica  in  general  industry. 

iii.  Food  processing. 

iv.  Shipyards. 

V.  Logging 

vi.  Outreach  to  workers. 

b.  The  proposal  plans  to  train  workers 
and/or  employers  and  clearly  estimates 
the  numbers  to  be  trained. 

c.  The  proposal  contains  a  train-the- 
trainer  program,  and  the  numbers  to  be 
trained  by  these  trainers  are  clearly 
estimated. 

d.  The  planned  activities  are 
appropriate  for  the  workers  and/ or 
employers  to  be  trained. 
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e.  There  is  a  plan  to  rec-uit  trainees 
for  the  program 

f.  If  the  proposal  includes  developing 
educational  materials,  there  is  a  plan  for 
OSHA  to  review  the  materials  during 
development. 

g.  There  is  a  plan  to  evaluate  the 
program's  effectiveness  and  this 
includes  plans  to  foliow-up  with 
trainees  to  see  if  the  training  resulted  in 
workplace  change 

h.  "The  planned  work  can  be 
accomplished  in  one  year 

2.  Program  Experience 

a.  The  organization  apph mg  for  the 
grant  demonstrates  experience  with 
occupational  safetv  and  health 

b.  The  organization  applying  for  the 
grant  demonstrates  experience  tramink; 
adults  in  work-related  subie<;ts, 

c.  The  staff  to  be  assigned  to  the 
project  have  experience  m  (Ij 
occupational  safety  and  health,  (2)  the 
specific  topic  chosen,  and  (3)  training 
adults. 

d.  The  organization  appivmg  for  the 
grant  demonstrates  experience  m 
recruiting  and  training  the  population  it 
proposes  to  serve  under  the  grant 

3.  Administrative  Capability 

a  The  applicant  organization 
demonstrates  experience  managing  a 
variety  of  programs. 

b.  The  applicant  organization  has 
administered,  or  will  wort>  with  an 
organization  that  has  administered,  a 
number  of  different  Federal  and/or  State 
grants  over  the  past  five  years. 

c.  The  applic:ation  is  complete, 
including  forms,  budget  detail,  narrative 
and  workplan,  and  required 
attachments. 

4.  Budget 

a.  The  budgeted  costs  are  reasonable. 

b.  The  proposed  non-Federal  share  is 
at  least  20%  of  the  total  budget. 

c.  The  budget  complies  with  Federal 
cost  principles  (which  can  be  found  in 
applicable  OMB  Circulars)  and  with 
OSHA  budget  requirements  contained 
in  the  grant  application  instructions. 

d.  The  cost  per  irai^e  is  less  than 
$500  and  the  cost  per  training  hour  is 
reasonable. 

In  addition  to  the  factors  listed  above, 
the  Assistant  Secretary  will  take  other 
items  into  consideration,  such  as  the 
geographical  distribution  of  the  grant 
programs  and  the  coverage  of 
populations  at  risk. 

How  .Much  Money  Is  Available  for 
Grants? 

There  is  approximatelv  S2. 000, 000 
available  for  this  program.  The  average 
Federal  ,-ivvard  will  be  $100,000. 


How  Long  Are  Grants  Awarded  For? 

Grants  are  awarded  for  twelve-month 
periods.  Grants  may  be  renewed  for 
additional  twelve-month  periods 
depending  on  whether  there  are  funds 
available,  there  is  still  a  need  for  the 
training,  and  the  grantee  has  performed 
satisfactorilv. 

How  Ck)  I  Get  a  Grant  Application 
Package? 

Grant  application  instructions  may  be 
obtained  from  the  OSHA  Office  of 

Training  and  Education,  Division  of 
Training  and  Educational  Programs, 
1555  Times  Drive.  Des  Flames.  Illinois 
60018.  The  application  instructions  are 
also  available  at  http:"i\"i\-w.osha- 
sic -gov  .Training/ f<harM-ood/ 
hharwood.html 

When  and  Where  are  Applications  To 
Be  Sent? 

The  application  deadline  is  4:30  p.m. 
Central  Time,  )une  26,  1998. 

Applications  are  to  be  mailed  to  the 
Division  of  Training  and  Educational 
Programs,  OSHA  Office  of  Training  and 
Education,  1555  Times  Drive,  Des 
Plaines,  IL  60018.  Applications  will  not 
be  accepted  by  fax 

How  Will  I  be  Told  if  ,Vly  .\ppluation 
Was  Selected? 

Organizations  selected  as  grant 
recipients  will  be  notified  by  a 
representative  of  the  Assistant 
Secretary,  usually  fiom  an  OSHA 
Regional  Office  An  applicant  whose 
proposal  is  not  selected  will  be  notified 
in  writing. 

Notice  that  an  organization  has  been 
selected  as  a  grant  recipient  does  not 
constitute  approval  of  the  grant 
application  as  submitted.  Before  the 
actual  grant  award,  OSHA  will  enter 
into  negotiations  concerning  such  items 
as  program  components,  funding  levels, 
and  administrative  systems.  If  the 
negotiations  do  not  result  in  an 
acceptable  submittal,  the  .^.ssistant 
Secretary  reserves  the  right  to  terminate 
the  negotiation  and  decfine  to  fund  the 
proposal 

Signed  at  Washington,  DC,  this  5th  day  of 
May  1998 

Charles  N.  )ef&ess. 

Assistant  Secretary  of  Labor. 
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NATIONAL  INSTITUTE  POR  L'TTRACY 
(CFDA  No   64.257P 

NIFL  Regional  Tec^inoiogy  hjE 
Project:  Notice  inviting  Applications 
for  New  Awards  'or  Pisca    Vea-  '998 

AGENCY:  ine  National  institute  tor 
Literacy  (NIFL). 
ACTION:  Notice. 

PURPOSE:  The  pujpose  of  these  grants  is 
to  establish  a  second  generation  of 
regional  hubs  to  extend  the  Literacy 
Information  and  Communication 
System  (LINGS)  infrastructure 
throughout  the  literacy  cortununity  in 
each  region.  Each  hub  will  form  a 
consortium  with  all  states  in  the 
region — "member  states" — and,  in 
cooperation  with  member  states,  a 
network  of  targeted  local  literacy 
programs.  Each  regional  hub  will  be 
expected  to  build  on  the  achievements 
of  the  region's  previous  hub  and  to 
build  strong  partnerships  vWth  other 
technology  efforts  in  the  region.  In  the 
process  of  enhancing  the  technological 
capacity  of  states  and  local  programs, 
regional  hubs  wall — 

•  Increase  the  literacy  field's 
electronic  knowledge  base  by  collecting 
and  exchanging  new  literacy 
information  resources,  especially  locally 
developed  materials,  and  creating  in- 
depth  collections  on  important  literacy 
topics. 

•  Encourage  the  widespread  use  of 
the  NIFL's  systematic  procedures  and 
uniform  standards  for  information 
collection  and  exchange. 

•  Provide  innovative  delivery  of  high 
quality,  easy-to-access  information 
resources  to  the  adult  education  and 
literacy  community  through  the  use  of 
variety  of  tools,  including  multi-media. 

•  Enable  member  states  and  local 
programs  to  be  self-sufficient  in  their 
efforts  to  enhance  the  LINCS  database 
and  communication  tools. 

•  Enhance  communication  and 
community-building  by  connecting 
increasingly  larger  numbers  of  literacy 
stakeholders  of  all  kinds — researchers, 
practitioners,  administrators,  students, 
and  policymakers — and  closing  the  gap 
between  information  "haves"  and  "have 
nots." 

•  Integrate  the  use  of  technology  into 
every  aspect  of  learning  and  teaching  in 
the  adult  education  and  literacy  field. 

Deadline  for  Transmittal  of 
Applications;  June  26,  1998. 

Eligible  Applicants:  State,  regional, 
and  national  organizations,  or  consortia 
of  such  organizations,  in  OVAE  Region 
I. 

Available  Funds:  TTiis  aimouncement 
envisions  a  two-year  cooperative 
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agreement.  In  the  first  year  a  (otdl  ol 
$150,000  is  available  for  the  grant   Year 
2  fundi  ng  is  subject  to  program 
authorization  and  availability  of 
appropriations,  and  contingent  upon 
satisfactory  completion  of  the  first  year 
play  of  action 

Estimated  Number  of  Awards:  One 
award  in  the  OVAE  Region  I 

Estimated  Award  Amount:  $150,000. 

Project  Period:  Two  years. 

Applicable  Regulations:  The  National 
Institute  for  Literacy  has  adopted  the 
following  regulations  included  in  the 
Education  Department  Grants 
Administrative  Regulations  (EDGAR): 
34  CFR  Part  74;  34  CFR  Part  75. 
§§75.50.  75  51.  75.102.  75.117.  75.109- 
75.192.  75  200.  75.201.  75.215;  34  CFR 
Parts  77.  80.  82,  85. 

Note:  The  selection  criteria  used  for  this 
competition  are  set  out  in  this  Notice  While 
the  criteria  arc  patterned  on  those  used 
generally  by  the  U.S  Department  of 
Education,  they  have  been  adapted  by  the 
NIFL  to  meet  the  needs  of  this  program. 
While  the  NIFL  is  associated  with  the 
Departments  of  Education.  Labor,  and  Health 
and  Human  Services,  the  policies  and 
procedures  regarding  nilomaking  and 
administration  of  grants  ar«  not  adopted  by 
the  NIFL  except  as  expressly  stated  in  this 
Notice 

FOR  FURTHER  INFORMATION  CONTACT: 
)aloh  Behroozi  Soroui.  National  Institute 
for  Literacy.  800  Connecticut  Avenue. 
NW,  Suite  200.  Washington.  DC  20006. 
Telephone;  202-632-1506.  FAX:  202- 
632-1512.  E-mail: 
jaleh@literacy.nin. gov 

Information  about  NlFL's  funding 
opportunities,  including  the 
Application  Notices.  Newsletters.  Policy 
Updates,  etc..  can  be  viewed  on  the 
UNCS  WWW  server  (under  Current 
Events,  under  grants).  LINCS  URL: 
http://novel.nifl.gov 
SUPPt.EMENTARY  INFORMATION: 

Definitions:  For  purposes  of  this 
announcement  the  following  definitions 

apply: 

Literacy    An  individual's  ability  to 
read,  write,  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
proficiency  necessary  to  function  on  the 
job  and  in  society,  to  achieve  ones  goals 
and  develop  one's  knowledge  and 
potential  (as  stated  in  the  National 
Literacy  Act  of  1991). 

Adult  Education  and  Literacy 
Community    The  aggregate  of 
individuals  and  groups  at  all  levels 
nationwide  that  are  actively  involved 
with  adult  education  and  literacy 
instruction,  including  individuals  such 
as  researchers,  practitioners, 
policymakers,  adult  learners,  and 
administrators,  and  groups  such  as  state 
and  local  departments  of  education. 


human  s«r\iLfs.  ana  laoor:  iiOruries; 
community-based  organizations; 
businesses  and  labor  unions;  and 
volunteer  and  civic  groups. 

State  Lteracy  Resource  Centers 
(SLRCs)    State  or  regional  organizations 
supported  through  federal,  state,  or 
private  funds  for  the  purpose  of 
coordinating  the  delivery  and 
improvement  of  literacy  services  across 
agencies  and  organizations  in  the  state 
or  region,  enhancing  the  capability  of 
state  and  local  organizations  to  provide 
literacy  services,  building  a  database  of 
literacy-related  information,  and 
working  closely  with  the  NIFL  and  other 
national  literacy'  organizations  to 
enhance  the  national  literacy 
infrastructure. 

NIFL  Standards  NIFLs  guidelines 
and  standards  for  organizing  materials 
in  a  uniform  format  for  posting  on  the 
Internet.  These  standards  are  found  in 
NIFL's  "Starting  Point"  manual  and 
Adult  Literacy  Thesaurus  (ALT) 

OVAE  Regions    The  four  regions  of 
the  United  States  designated  by  the  U.S. 
Department  of  Education's  Office  of 
Vocational  and  ,\dult  Education 
(OVAE): 

Region  I:  Connecticut.  Delaware. 
District  of  Columbia.  Maine.  Maryland. 
Massachusetts.  New  Hampshire.  New 
)ersey.  New  York.  Pennsylvania.  Puerto 
Rico.  Rhode  Island.  Vermont.  Virgin 
Islands. 

Region  II:  Alabama.  Arkansas.  Florida. 
Georgia.  Kentucky.  Louisiana. 
Mississippi,  North  Carolina.  Oklahoma. 
South  Carolina.  Tennessee.  Texas. 
Virginia.  West  Virginia. 

Region  III;  Illinois.  Indiana.  Iowa. 
Kansas,  Michigan.  Minnesota,  Missouri. 
Nebraska.  North  Dakota.  Ohio.  South 
Dakota.  Wisconsin. 

Region  IV:  Alaska.  Arizona. 
California.  Colorado.  Hawaii.  Idaho. 
Montana.  Nevada.  New  Mexico.  Oregon. 
Utah.  Washington.  Wyoming.  Federal 
States  of  Micronesia.  Guam.  Marshall 
Islands.  No.  Mariana  Islands. 

Regional  Hub  or  Regional  Technology 
Hub    An  Internet-based  electronic 
information  retrieval  and 
communication  site  that  serves  states  in 
a  particular  OVAE  region  by  acting  as 
the  focal  point  for  LINCS  activity, 
including  training  and  technical 
assistance. 

Background 

The  National  Institute  For  Literacy 
(NIFL).  as  authorized  by  the  National 
Literacy  Act  of  1991.  has  the  legislative 
mandate  to  develop  a  national  literacy 
database.  The  intent  of  this  mandate  is 
to  assure  the  consolidation  and 
accessibility  of  scattered  and  hard-to- 


access  information  resources  for 

literacy. 

As  a  first  step  in  carrying  out  this 
charge,  the  NIFL  conducted  a  study  in 
1992  of  the  literacy  community's 
information  needs  by  type  of  users  and 
quality  and  format  of  existing  literacy 
databases.  In  1993.  following  up  on  the 
results  of  this  survey,  the  NIFL  formed 
eight  work  groups  of  representatives 
from  the  literacy  community  to  develop 
a  vision  and  work  plan  for  establishing 
an  information  and  communication 
system,  which  is  called  UNCS.  The 
work  groups  used  a  consensus-building 
process  to  produce  a  framework, 
standards,  and  guidelines  for  LINCS, 
which  are  presented  in  the  NIFL's 
"Starting  Point"  manual 

In  order  to  implement  the  work 
groups'  vision  and  plans,  NIFL 
developed  a  LINCS  on-line  prototype  to 
examine  and  demonstrate  the  potential 
and  capabilities  of  an  Internet-based 
national  literacy  information  and 
communication  network.  The  LINCS 
prototype  was  developed  as  a  World 
Wide  Web  system  on  the  Internet, 
accessible  by  multi-media  tools  (such  as 
Mosaic  or  Netscape)  and  text-based 
tools  (such  as  Lynx).  UNCS  was 
designed  to  access  literacy  data 
available  in  multiple  locations  and  to 
feature  searchable  literacy  holdings  and 
other  literacy  resources. 

In  1995.  the  NIFL  initiated  the 
funding  o£  regional  hubs  in  all  OVAE 
regions  in  order  to  build  a  nationwide 
infrastructure  for  extending  UNCS 
services  throughout  the  adult  education 
and  literacy  community.  Grants  were 
made  to  state  agencies  in  all  four 
regions,  and  grantees — called  lead 
states— had  the  task  of  creating  regional 
networks  for  UNCS  by  helping  all  states 
and  territories  in  their  regions  acquire 
the  technological  capability  and 
expertise  to  establish  their  own  LINCS 
Jiome  pages,  populate  their  site  with 
locally  produced  materials,  and  extend 
LINCS  services  to  local  programs  and 
users.  To  date,  38  states  have 
established  LINCS  home  pages  on  the 
Internet,  and  130  local  programs  have 
received  training.^d  technical 
assistance  in  accessing  LINCS. 

LINCS  currently  permits 
simultaneous  search  across  the  home 
pages  of  all  existing  regional  hubs  and 
member  states,  as  well  as  many  major 
national  and  international  organizations 
and  databases.  In  addition.  LINCS 
provides  the  literacy  community  with 
important  up-to-the-minute  information 
on  adult  education  and  literacy  policies, 
an  event  calendar,  funding 
announcements,  and  information  on 
other  literacy  initiatives.  UNCS  also 
provides  members  of  the  literacy 
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community  with  opportunities  for 
sharing  expertise  and  resources  on 
ma]or  literacy-related  issues  through 
.several  moderated  forums/hstservs. 

Plans  for  the  Future 

Over  the  past  five  years,  the  NIFL  has 
provided  the  leadership  and  tools  to 
prepare  the  adult  literacy  community 
for  the  21st  centun,'  through  major 
system-building  initiatives,  including 
the  creation  of  LINGS  and  its  regional 
hubs  The  .NIFL  intends  to  sustain  the 
momentum  of  building  systems  that 
■help  professionalize  the  adult  literacy 
cornmunitv  b\  continuing  its  initiatives 
in  tm  hnoiogs .  During  the  next  three 
years,  the  NIFL  plans  to  expand  LINCS 
u.se  as  widely  as  possible  throughout  the 
literacy  community,  to  enhance  LINCS 
resources  and  features,  and  to  offer  a 
range  of  services  through  LINCS  that 
will  increase  the  qualitative  and 
quantitative  technological  capabilities  of 
the  field  The  suc:cess  of  these  plans  will 
depend  on — 

•  Increased  collaboration  among  the 
NIFL.  regional  hubs,  member  states,  and 
all  other  major  technology  initiatives 
nationwide. 

•  Maintaining  compatibility  and 

(  onsistency  of  LINCS  efforts  among  the 
.NIFL  and  regional  hubs, 

•  Continuous  enhancement  of  UNCS 
based  on  the  state-of-the  art  technology. 

Overview  of  Regional  Technology  Hubs 

The  NIFL  will  award  one  grant  to 
public  and  private  organizations,  or 
consortia  of  organizations,  for  the 
support  of  a  regional  technology  hub  in 
OV'.^E  Region  1   No  more  than  one  grant 
will  be  made  in  Region  I. 

Selection  Criteria:  (a)(1)  In  evaluating 
applications  for  a  grant  under  this 
competition,  the  Director  uses  the 
following  selection  criteria. 

(2)  The  maximum  score  for  all  the 
criteria  m  this  section  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

(hi  The  Criteria— (1)  Mission  and 
.Strategy  (5  points).  The  Director  reviews 
ea(,h  application  to  determine  the 
appropriateness  of  the  applic:anfs  stated 
mission  and  strategy  for  the  proposed 
regional  hub.  including  consideration 
of; 

(i)  The  degree  to  which  the  stated 
mission  and  strategy  for  operating  a 
regional  hubreflect  an  understanding  of 
the  NIFLs  goals  and  purposes  for 
LINCS; 

(li)  The  degree  to  which  the 
applif:ation  demonstrates  an 
understanding  of  the  previous  regional 
hub's  strengths  and  weaknesses,  and 


(iii)  The  quality  and  coherence  of 
proposed  strategies  for  providing 
leadership  to  member  states  and 
targeted  local  programs 

(2)  Institutional  Capability  (20  points). 
The  Director  reviews  each  application  to 
determine  the  capabilities  of  the 
organization  to  sustain  a  long-term   high 
quality,  and  coherent  program, 
including  consideration  of: 

(ij  The  applicants  experience  in 
establishing  and  carrying  out 
collaborative  working  relationships  with 
other  states,  other  state  agencies,  local 
programs,  and  other  public  and  private 
groups; 

(ii)  The  applicant's  experience  in  the 
use  of  technology  to  enhance 
accessibility  of  information  and  ease  of 
communication, 

(ill)  The  capabilities  of  staff  who  will 
oversee  project  implementation. 

(iv)  The  applicant's  capacity  to 
provide  resources — including  hardware 
software,  and  training — to  member 
states  and  local  programs:  and 

(v)  The  applicant's  willingness  and 
ability  to  continue  the  project  at  the  end 
of  the  two-year  grant  period 

(.31  Flan  of  Operation  (30  points).  The 
Director  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation,  including  consideration  of: 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  How  well  the  objectives  of  the 
project  relate  to  the  intended  purposes 
of  the  regional  technology  hubs,  as 
outlined  in  this  request  for  applications; 

(iiij  The  quality  of  the  applicant  s 
plan  to  use  its  resources  and  personnel 
to  achieve  each  project  objetTtive: 

(iv)  The  extent  to  which  the  plan  oj 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  projed; 

(y)  The  quality  of  the  plan  to  establish 
effective  working  relationships  with 
other  organizations  m  the  region  as 
required  for  effective  development  of 
the  project; 

(vi)  The  quality  of  the  plan  for 
leveraging  additional  resources  for  the 
project  at  the  regional  level  and  in  each 
member  state;  and 

(vii!  The  extent  to  which  the 
applicants  plan  includes  sound 
methods  for  achieving  measurable  goals. 

(4)  Technical  Soundness  il5  points). 
The  Director  reviews  each  application  to 
determine  the  technical  soundness  of 
the  proposed  project,  including 
consideration  of: 

(i)  The  extent  to  which  the  applicant 
demonstrates  knowledge  of  current 
Internet  technologies,  databases, 
telecommunications  practices,  * 

equipment  configurations,  and 
maintenance, 


(ii)  The  extent  to  which  the  appUcant 
demonstrates  a  thorough  knowledge  of 
literacy  data  collections,  dissemination, 
and  NIFL  standards; 

(iii)  The  extent  to  which  the  applicant 
demon.strates  a  commitment  to  provide 
technical  support,  training,  and 
equipment  to  member  states; 

(iv)  The  extent  to  which  the  appUcant 
will  consider  the  perspectives  of  a 
variety  of  service  providers  in  carrying 
out  the  work  of  the  regional  hub; 

(v)  The  extent  to  which  the  proposed 
training  content  is  comprehensive  and 
at  appropriate  levels:  and 

(vi)  The  extent  to  which  training 
methods,  mechanisms,  and  structure  are 
likely  to  be  effective. 

(5)  Budget  and  Cost  Effectiveness  (10 
points).  The  Director  reviews  each 
application  to  determined  the  extent  to 
which: 

(i)  The  budget  is  adequate  to  support 
project  activities; 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project; 

(iii)  The  budgets  for  any  subcontracts 
are  detailed  and  appropriate;  and 

(iv)  The  budget  details  resources,  cash 
and  in-kind,  that  the  applicant  and 
others,  especially  member  slates,  will 
provide  to  the  project  in  addition  to 
grant  funds. 

(6)  Evaluation  Plan  (10  points).  The 
Director  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including 
consideration  of: 

(i)  The  quahty  of  methods  and 
mechanisms  to  be  used  to  document 
and  evaluate  progress  in  relation  to  the 
project's  mission  and  goals; 

(ii)  The  strength  of  the  applicant's 
statement  of  measurable  outcomes  for 
all  project  goals;  and 

(iii)  The  quality  of  methods  that  will 
be  used  to  document  and  evaluate  the 
impact  of  the  project's  program  on  target 
audiences. 

(7)  Quality  of  Key  Personnel  (10 
points).  The  Director  reviews  each 
application  to  determine  the  quality  of 
key  p>ersoimel  for  all  project  activities, 
including  consideration  of: 

((i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  other  key 
personnel: 

(iii)  The  experience  and  training  of 
key  personnel  in  leading  a  consortium 
of  states  and  working  in  fields  related  to 
project  objectives:  and 

(iv)  the  applicant  s  policy,  as  part  of 
its  nondiscriminatory  employment 
practices,  to  ensure  that  its  persormel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
religion,  gender,  age.  or  disabiUty. 
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Application  Requirfmfnts 
Project  NanaUvt 

The  project  narrative  is  critical  and 
must  thoroughly  reflect  the  capacity  of 
the  applicant  to  lead  the  regional 
technology  effort  and  build  on  the 
achievements  of  the  previous  regional 
hub.  The  narrative  must  clearly  describe 
the  applicant's  plan  for  attaining 
measurable  goals  as  identified  in  each  of 
the  sections  listed  below. 

The  narrative  should  not  exceed 
twenty  (20)  single-spaced  pages,  or  forty 
(40)  double-spaced  pages.  The  narrative 
may  be  ampliHed  by  material  in 
attachments  and  apf>endices.  (not 
exceeding  20  pages),  but  the  body 
should  stand  alone  to  give  a  complete 
picture  of  the  project.  Proposals  that 
exceed  20  single-spaced  pages  or  40 
double-spaced  pages  will  not  be 
reviewed. 

The  narrative  must  encompass  the  full 
two  years  of  project  activities,  with 
detailed  plans  for  Year  I  and  milestones 
for  Year  2.  The  applicant  must  address 
the  following  areas,  which  correspond 
to  the  funding  criteria: 

1.  Mission  and  Strategy 

The  applicant  must  state  goals, 
objectives,  and  overall  expected  project 
achievements  for  the  two-year  grant 
period,  including: 

a.  How  the  applicant's  goals  and 
objectives  relate  to  NlFL's  purposes  for 
LINCS  and  the  regional  hubs,  as 
outlined  under  Plans  for  the  Future  and 
Overview  of  the  Regional  Technology 
Hubs  in  this  notice. 

b.  How  the  project  will  build  on  the 
work  of  the  previous  regional  hub  in 
enhancing  the  technological  capacity  of 
the  region's  adult  education  and  literacy 
community. 

c.  What  services  will  be  provided  to 
all  member  states  and  targeted  local 
programs  in  the  region. 

d.  How  the  project  will  serve  the 
entire  adult  education  and  literacy 
community,  including  the  full  range  of 
public  and  private  program  (including 
libraries,  local  education  agencies, 
community  colleges,  volunteer  and 
community-based  organizations,  etc  ). 

2.  Institutional  Capabilities 

The  applicant  must  describe  its 
qualifications  to  act  as  the  lead  site  of 
a  regional  consortium  of  ail  member 
states  in  carrying  out  the  profKMed 
project,  including  evidence  of  the 
following: 

a.  The  organizational  capacity  to  lead 
member  states  in  achieving  project  goals 
and  objectives. 

b.  A  successful  leadership  track 
record  for  working  closely  with  other 


agencies  in  the  region  in  implementing 
a  coordinated  regional  plan. 

c.  The  ability  to  secure  the  support 
and  involvement  of  member  states. 
including  their  involvement  in  the 
development  of  the  application 

d.  The  capacity  to  maintain  and 
continuously  enhance  a  sizable  literacy 
collection  on  the  Internet 

e.  The  availability  of  sufficient 
hardware,  software,  and  tet  hnR:al 
expertise  to  maintain  a  home  page  and 
provide  the  necessary  support  to 
member  states. 

f.  A  secure  funding  basis  for  the 
duration  of  the  project 

g.  The  ability  to  leverage  other 
funding  and  resources  to  sustain  the 
project  beyond  the  grant. 

3.  Plan  of  Operation 

The  applicant  must  develop  a  two- 
year  plan  of  operation  that  is  both 
ambitious  and  realistic  While  aiming 
high,  the  applicant  must  demonstrate  an 
awareness  of  the  constraints  inherent  in 
each  particular  situation   In  addition  to 
being  reasonable  and  achievable  the 
plan  must  address  both  the  immediate 
needs  and  the  future  vision  and 
direction  of  the  project  The  plan  must 
clearly  identify  the  measurable 
outcomes  that  will  result  from  protect 
implementation  The  description  of  the 
plan  must  address  the  following; 

a.  Creating  the  regional  huh  How  the 
applicant  will  establish  and  maintain  a 
regional  hub  on  the  Internet  that — 

(1)  Reflects  knowledge  of  the  previous 
hub's  strengths  and  weaknesses,  and 
builds  on  its  achievements 

(2)  Provides  a  seamless  and 
uninterrupted  transition  of  services  and 
resources  from  the  previous  hub 

(3)  Mirrors  the  UNCS  information 
structure  and  the  system  architecture. 
and  is  consistent  with  the  NIFL  vision 
for  building  a  technology  infrastructure, 
including  hardware,  software,  and 
networking  system  compatibilities. 

b.  Supporting  member  states:  How  the 
applicant  will  help  member  states 
become  technologically  self-sufficient 
and  develop  the  management 
capabilities  to  use  and  contribute  to 
LINCS.  including  states'  ability  to: 

(1)  Maintain  a  strong  home  page  with 
a  seamless  interface  with  the  applicants 
and  UNCS  home  pages 

(2)  Provide  technical  assistance, 
training,  and  high  quality,  updated 
resources  to  local  adult  education  and 
literacy  programs. 

c.  Enhancing  the  knowledge  base: 
How  the  applicant  will  work  with 
member  states  to  gather  information  that 
broadens  and  deepens  the  literacy 
field's  knowledge  base  and  enhances 
UNCS  content,  including — 


(1)  A  measurable  plan  for  the  region 

and  all  member  states  that  describes 
how  the  applicant  will 

(a)  .Assess  the  information  available  in 
each  memter  state  and  how  it  can  be 
collected  for  use  on  UNCS 

fb)  Provide  for  the  collection  of 
information  that  responds  to  end  users' 
educational  and  training  needs 

(c)  Focus  on  the  collection  of  high 
quality  resou.'i:es,  instructional 
matenals.  and  tools,  including 
information  on  exemplary  projects. 

(d)  make  provisions  for  including 
print  and  non  print  materials,  surii  as 
audio  and  video  materials,  in  their 
entirety 

(e)  Be  organized  according  to  the  NIFL 
standards 

(2)  A  plan  for  developing  a  special  in- 
depth  collection  of  information  that 
represents  the  region's  particular 
strengths  m  terms  of  resources  and 
expertise 

(3)  The  resources  to  be  made  available 
to  help  member  states  achieve  their 
measurable  goals  for  information 
collection 

(4)  How  the  applicant  and  member 
states  will  collect  and  update  local 
program  data  according  to  NIFL 
standards 

(5)  How  the  applicant  will  exercise 
quality  control  of  the  hub's  home  page. 

d   Extfndm^  UNCS  use  to  local 
programs  How  the  applicant  will  work 
with  member  states  to  extend  UNCS  use 
to  target  lo<.al  programs,  including 

(1 )  Determining  how  to  enhance  the 
technical  capacity  of  local  programs  and 
end  users 

(2)  Selecting  a  specified  number  of 
local  programs  to  target 

(3)  The  support  to  oe  provided  to  each 
member  state  for  serving  local  programs. 
including — 

(a)  The  kind  of  resources  to  be 
provided. 

(b)  The  kind  of  hardware  and  software 
to  be  used 

(c)  The  training  and  technical 
assistance  to  be  provided 

(4)  Leveraging  other  resources  for 
working  with  lot;ai  programs 

(5)  Evaluating  the  success  of  the 
project  at  the  local  level. 

(6)  The  specific  outcomes  expected  in 
year  1 

e  Delivering  resources  How 
innovative  tecJinologies  will  be  used  to 
provide  easv  and  efficient  methods  of 
delivering  resources  to  the  adult 
education  and  literacy  community, 
including — 

(1)  What  tools  will  be  used 

(2)  What  hardware,  software,  and 
technical  assistance  will  be  provided  for 
using  these  tools 

(3)  How  multi-media  resources  will  be 
incorporated  into  project  activities. 
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(4)  How  these  tools  will  enable 
literacy  practitioners  to  access  LINCS' 
variety  of  r«sourc:es  m  all  available 
formats. 

(5)  How  these  tools  will  help  learners 
with  low  skill  levels  and  learners  with 
special  needs  use  USCS  resources 

{.  Enhancmg  communication  and 
community-building:  How  the  applicant 
will  enhance  communication 
throughout  the  adult  education  and 
literacy  community  across  and  within 
member  states  through  the  use  of 
telecommunication  tools  (such  as 
listservs.  forums,  audio.'video 
conferencing  and  networking,  and 
virtual  workspace  programs), 
including — 

(1)  The  kind  of  tools  to  be  used. 

(2)  The  specific  content  to  be  offered. 

(3)  How  these  tools  will  be  used  to 
link  up  literacy  researchers. 
practitioners,  administrators,  students, 
and  policymakers 

(4)  How  these  tools  will  provide  a 
medium  for  professional  development 
within  and  among  the  member  states 
and  targeted  local  programs 

g.  Integrating  technology  intn  teaching 
learning  How  the  applicant,  in 
partnership  with  member  stales  and 
local  programs,  will  develop  a  two-year 
implementation  plan  for  integrating 
tec:hnology  into  the  daily  teaching  and 
learning  routine  of  the  adult  education 
and  literacy  system,  including — 

(IJ  How  the  applicant  will  assess  the 
existing  level  of  integration  in  every 
member  state. 

(2)  How  the  applicant  will  identify 
and  use  information  about  other 
national,  state,  and  local  efforts  to 
integrate  technology  into  teaching  and 
learning. 

(3)  What  resources  will  be  recruited 
for  Uie  development  of  the  two-year 
plan 

(4)  How  the  applicant  will  support 
member  states  in  developing  and 
implementing  plans  for  technology 
integration,  including  the  seiecrtion  of 
local  programs  as  pilot  sites 

(5)  What  kind  of  partnership  will  be 
developed  with  other  regional  and  state 
agencies  involved  in  similar  efforts. 

(6)  How  the  applicant  will  evaluate 
progress  in  integrating  technology 

(7)  The  minimum  outcomes  expected 
in  Year  1 

h   Organization  and  management: 
How  the  applicant  will  ensure 
appropriate  project  organization  and 
management  that  will — 

1   Empower  member  states  to  become 
tet:hnologically  independent  in 
implementing  project's  activities. 

2.  Use  and  build  on  the  strength  and 
expertise  of  member  states. 


3.  Ensure  close  collaboration  and 
coordination  of  technology  efforts 
among  member  states 

4.  Ensure  close  collaboration  with 
NIFL  and  other  regional  hubs,  including 
cooperation  in  implementing  new 
requirements  or  standards  developed  by 
NIFL  in  concert  with  regional  hubs  to 
assure  uniformity  across  the  LINCS 
network. 

The  description  of  plans  for 
organization  and  management  should 
include — 

(1)  How  the  applicant  involved 
member  states  in  developing  the 
application 

(2)  How  the  applicant  will  involve 
member  states  and  local  programs  in 
overseeing  project  implementation  and 
evaluating  progress 

(3J  How  the  applicant  will  provide  for 
expanding  the  roles  of  member  states  in 
carrying  out  project  activities  (i.e  ,  bv 
providing  states  with  resources  and 
funds  appropriate  to  their  level  of  need 
and  expertise) 

(4)  How  the  applicant  will  provide  for 
developing  a  formal  agreement  with  all 
member  states  that  clearly  identifies  the 
nghts,  roles,  and  responsibilities  of  each 
state  with  regard  to  all  project  activities. 

(5)  What  tools  will  be  used  to 
maintain  communication  among  the 
applicant  and  member  states. 

(6)  How  the  applicant  will  provide  for 
the  management  of  anv  other 
partnership,  consultant,  or  subcontract 
arrangement 

(7)  How  the  applicant  will  help 
member  states  to — 

(a)  explore  and  leverage  other  sources 
of  financial  support  and  market  their 
achievements. 

(b)  develop  active  state-level 
partnerships,  especially  with  state 
education  agencies 

(8)  How  the  applicant  will  identifv^ 
agencies  within  each  state  (including  at 
a  minimum  the  state  literacy  resource 
center  and  state  office  of  adult 
education)  to  be  involved  in  regional 
hub  activities. 

I.  Broad-based  collaboration  How  the 
applicant  will  work  with  member  states 
to  develop  collaborative  relationships 
with  other  agencies,  organizations,  and 
projects  that  will — 

1.  Widen  LINCS  usage  m  the  field. 

2  Provide  global  access  to  all  literacy- 
related  resources. 

3  Further  project  objectives. 

4.  Be  a  potential  source  for  future 
project  support. 
The  description  should  include — 
(1)  How  the  applicant  will  work  with 
member  states  to  secure  the  active 
cooperation  and  partnership  of 
appropriate  state  agencies,  especially 
those  dealing  with  education,  labor  and 
human  services. 


(2)  How  the  applicant  will  identify 
and  develop  partnerships  wrlth 
technology-based  educational  projects, 
especially  those  in  the  areas  of 
telecommunications,  on-line  services, 
networking,  and  multi-media. 

(3)  How  the  applicant  will  pursue 
partnerships  with  private  entities, 
including  telecommunication  and  high 
tech  business  and  industry. 

4.  Technical  Soundness 

Describe  how  the  applicant  v^ll 
provide  for  the  provision  of  hardware, 
software,  and  networking  system  that 
will— 

(1)  Address  issues  of  interpretability 
and  scalabihty. 

(2)  Support  using  audit-video,  multi- 
media, and  interactive  Internet  tools, 
and 

(3)  Keep  pace  with  high-end 
technology. 

The  description  should  include 
assurances  that  the  following  will  be  in 
place — 

(1)  An  electronic  system  for  the 
regional  HUB  that  mirrors  the  LINCS 
structure,  which  consist  of  a  UNIX- 
based  server  capable  of  providing  the 
following  services  for  the  regional  HUB 
and  its  member  states: 

(a)  World  Wide  Web  (WWW)  HTTP 
services; 

(b)  Wide  Area  Information  Server 
(WAIS)  database  services; 

(c)  Character-based  web  browser 
(L'YNX)  services, 

(d)  Internet  Electronic  Mail  (SMTP) 
services; 

(e)  File  Transfer  Protocol  (FTP)      • 
services: 

(f)  List  (listproc,  majordomo)  services; 

(g)  Connectivity  to  the  Internet  via  a 
dedicated  Internet  connection  of 
sufficient  capacity  that  will  allow  a 
sustained  usage  that  must  not  exceed 
30%  of  the  total  circuit  capacity,  and 
the  combined  circuit  and  web  server 
must  be  able  to  transfer  an  average  web 
page  at  a  rate  of  20  kilobytes  in  three 
seconds  to  a  client  web  browser  at  NIFL, 
during  peak  usage  times,  and  must  also 
be  able  to  deliver  quality  audio  and 
video  products  at  usable  rates  to 
multiple  concurrent  users; 

(h)  Maintain  information  in  both 
HTML  documents  and  WAIS  databases; 

(i)  Serve  as  the  HUB's  WWW,  WAIS. 
Audio  and  Video  server;  and 

(j)  Provide  dial-in  and  Internet  access 
to  users  via  a  command  line  Web 
browser  (e.g.,  Lynx),  for  those  that  do 
not  have  the  ability  to  run  graphical 
browsers  sucn  as  Netscape.  Internet 
Explorer.  Mosaic,  etc.  Provide  user 
accounts  on  the  local  server  for  these 
users,  dial-m  model  access,  etc.  (Note 
that  all  the  software  developed  for  the 
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NIFL  homepage  by  the  Logistics 
Management  Institute  and  UUCOM  is 
freely  available  for  re-use). 

(2)  Provide  assurances  that  the 
applicant  will  create  a  home  page 
design  that  is  similar  to  the  LINC5  home 
page,  so  that  the  same  "look  and  feel" 
can  be  achieved  throughout  the 
network. 

(3)  Provide  assurances  that  the 
applicant  will,  at  a  minimum,  have  (a) 
appropriately  scaled  Internet 
connectivity  described  above 
(connectivity  may  vary);  (b)  a  WAIS 
databue  server(s)  on  the  Internet 
[configuration  is  based  on  the 
LINCSearch  multiple  database  search 
program!:  (c)  LINCS  Locally  produced 
Materials  and  Organization  forms  and 
guidelines  on  the  HUB's  server;  and  (d) 
the  WAIS  database(s)  with  literacy 
collections  and  program  data,  using 
"Starting  Point  '  record  structures, 
standards  and  Adult  Literacy 
Thesaurus. 

(4)  Describe  how  the  applicant  will 
provide  technical  assistance,  funding. 
and  other  resources  to  assure  that  all 
member  states  have  their  own  directory 
of  resources  on  the  hub  server  or  their 
own  WAIS  server,  as  well  as  the 
technical  capacity  to  update  their 
databases  according  to  NIFL  standards. 

(5)  Provide  assurances  that  the 
applicant  will  for  each  member  state,  at 
a  minimum,  have — 

(a)  Assessment  of  the  equipment 
needs. 

(b)  Inventory  of  equipment  provided 
to  implement  project  activities. 

(c)  Plans  for  purchasing  or  upgrading 
equipment,  as  well  as  software  and 
networking  systems. 

(6)  Describe  how  the  applicant's 
measurable  training  and  technical 
assistance  activities  will — 

(a)  Focus  on  raising  awareness  and 
educating  practitioners  on  resources 
available  through  UNCS  (broad-based 
training). 

(b)  Build  greater  knowledge,  and 
skills  in  using  the  LINCS  technology  for 
teaching  and  learning  (targeted 
training). 

(c)  Result  in  establishing  a  team  of 
trainers  at  the  regional  level  and  for 
every  member  state. 

(d)  Assist  member  states  to  become 
independent  in  implementing  state 
training  plans  and  maintaining  their 
web  site. 

(e)  Adopt  or  develop  training  models 
(i.e.,  training  trainers,  workshops 
supplemented  by  peer  coaching  or 
modeling,  etc.)  that  can  be  used  to  meet 
the  needs  of  geographically  dispersed 
staff  at  various  levels  of  knowledge  and 
skills. 


(0  Provide  methods,  mechanisms, 
structures,  and  materials  for  training — 
both  on-line  and  off-line — that  can  be 
replicated,  maintained,  easily 
accessible,  and  updated  beyond  the  life 
of  this  project. 

(g)  Provide  technical  assistance  for 
member  states  and  local  programs  that 
help  staff  and  end  users  at  varying 
levels  of  technical  sophistication,  with 
special  attention  to  non-technical  staff 

(h)  Assist  member  states  in  selection 
and  installation  of  hardware  and 
software  within  the  proposed  timeline. 

5.  Budget  and  Cost-Effectiveness 

The  applicant  must  describe  plans  for 
managing  the  project  budget  and 
ensuring  cost-effectiveness,  including — 

a.  Provisions  for  ensuring  the  most 
efPicient  and  cost-effective  use  of  project 
funds. 

b  Provisions  for  i<ientifying  and 
securing  additional  funds  to  continue 
and  expand  the  project  beyond  the  end 
of  the  grant. 

c.  A  time  line  for  the  project, 
consisting  of  a  table  or  diagram  listing 
major  tasks  or  milestones  and  including 
estimates  of  funds,  time,  training 
schedules,  personnel,  facilities,  and 
equipment  allocated  to  each  program 
area,  as  well  as  the  timing  of  progress 
and  other  reports,  meetings,  and  other 
similar  events. 

6.  Monitoring  and  Evaluation 

The  applicant  must  describe  a  plan 
for  monitoring  and  evaluation  that  is 
based  on  the  measurable  goals  of  the 
project.  The  description  of  the  plan 
must  include  how  the  applicant  will — 

a.  Demonstrate  the  project's 
effectiveness  in  achieving  its  objectives. 

b.  Assess  the  project's  impact  on 
member  states  and  the  broader  literacy 
community. 

c.  Evaluate  the  effectiveness  of  the 
lead  site's  role  in  working  with  member 
states. 

d.  Use  on-line  methods  (such  as  web 
tools)  to  collect  and  analyze  data  on  the 
effectiveness  of  the  resources  presented. 

e.  Evaluate  the  project's  impact  on 
targeted  loc^l  programs. 

r  Confirm  and  report  evaluation 
results 

7.  Key  Personnel 

The  applicant  must  describe  how  it 
will  ensure  the  capacity  of  key 
personnel  to  carry  out  the  work  of  the 
project,  including — 

a.  A  description  of  the  main 
quaUfications  of  key  personnel  to  carry 
out  project  tasks. 

b.  Identification  of  key  staff  members 
at  the  regional  and  member  state  level, 
their  specific  roles,  and  the  number  of 
hours  required  to  carry  out  their  tasks. 


Other  Application  Requirements 

The  application  shall  include  the 
following: 

Project  Summary:  The  proposal  must 
contain  a  200-word  summary  of  the 
proposed  project  suitable  for 
publication  It  should  not  be  an  abstract 
of  the  proposal,  but  rather  a  self- 
contained  description  of  the  activities 
that  would  explain  the  proposal  The 
summary  should  be  free  of  jargon  and 
technical  terminology,  and  should  be 
understandable  by  a  non-spe<  iali";! 
reader 

Budget  Proposa/.  ED  Form  424.^  must 
be  completed  and  submitted  with  each 
application  The  form  consists  of 
Sections  A,  B,  and  C  On  the  back  of  the 
form  are  general  instructions  for 
completion  of  the  budget.  All  applicants 
must  complete  Sections  A  and  C.  If 
Section  B  is  completed,  include  the 
nature  and  source  of  non-federal  funds. 
Attach  to  Section  C  a  detailed 
explanation  and  amplification  of  each 
budget  r^tegor>'  Included  in  the 
explanation  should  be  a  complete 
justification  of  costs  in  each  category. 
Additional  instructions  include: 

•  Prepare  a  separate  itemization  and 
brief  narrative  for  each  of  the  member 
states  in  the  region  in  addition  to 
submitting  an  itemized  budget  narrative 
for  the  project  as  a  whole. 

•  Personnel  items  should  include 
names  (titles  or  position)  of  key  staff, 
number  of  hours  proposed  and 
applicable  hourly  rates 

•  Include  the  cost,  purpose,  and 
justification  for  travel,  equipment, 
supplies,  contractual  and  other. 
Training  stipends  are  not  authorized 
under  this  program. 

•  Clearly  identify  in  all  instances 
contributed  costs  and  support  from 
other  sources,  if  any  • 

•  Show  budget  detail  for  financial 
aspects  of  any  cost-sharing,  joint  or 
cooperative  funding 

Disclosure  of  Prior  \IFL  Support.  If 
any  consortium  member  state  has 
received  NIFL  fundin^^  in  the  past  two 
years,  the  foUowinj^  information  on  the 
prior  awards  is  required: 

•  NIFL  award  number,  amount  and 
period  of  support 

•  A  summarA-  of  the  results  of  the 
completed  work,  and 

•  A  brief  description  of  available 
materials  and  other  related  research 
products  not  descnfjed  elsewhere. 

If  the  applicant  has  received  a  prior 
award,  the  reviewers  will  he  asked  to 
comment  on  the  quality  of  the  prior 
work  described  in  this  section  of  the 
proposal. 

Current  and  Prndmg  Support:  All 
current  project  support  from  whatever 
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source  (such  as  Federal.  State,  or  local 
government  agencies,  private 
foundations,  commen;ia!  organizations) 
must  be  listed.  The  list  must  intJude  the 
proposed  project  and  all  other  proiects 
requiring  a  portion  of  time  of  the  Project 
Director  and  other  project  personnel, 
even  if  they  receive  no  salar>  support 
from  the  project(s)  The  number  of 
person-months  or  percentage  of  effort  to 
be  devoted  to  the  projects  must  be 
stated,  regardless  of  source  of  support. 
Similar  information  must  be  provided 
for  all  proposals  that  are  being 
considered  by  or  will  be  submitted  soon 
to  other  sponsors 

If  the  project  now  being  submitted  has 
been  funded  previously  by  another 
source,  the  information  requested  in  the 
paragraph  above  should  be  furnished  for 
the  immediately  preceding  funding 
period.  If  the  proposal  is  being 
submitted  to  other  possible  sponsors,  all 
of  them  must  be  listed.  Concurrent 
submission  of  a  proposal  to  other 
organizations  will  not  prejudice  its 
review  by  the  NIFL. 

.^ny  fee  proposed  to  be  paid  to  a 
collaborating  or  "piartner"  for-profit 
entity  should  be  indicated.  (Fees  will  be 
negotiated  by  the  Grants  Officer.)  Any 
copyright,  patent  or  royalty  agreements 
(proposed  or  in  effect)  must  be 
described  in  detail,  so  that  the  rights 
and  responsibilities  of  each  part  are 
made  clear. 

If  any  part  of  the  project  is  to  be 
subcontracted,  a  budget  and  work  plan 
prepared  and  duly  signed  by  the 
subcontractor  must  be  submitted  as  part 
of  the  overall  proposal  and  addressed  in 
the  narrative. 

Reporting:  In  addition  to  working 
closely  with  the  Institute,  the  appHcant 
will  be  required  to  submit  a  final  annual 
report  of  activities.  This  report  will  be 
presented  to  the  Institute  staff,  the 
National  Institute  Advisory  Board  and 
the  Interagency  Group.  Detailed 
specifications  for  the  report  will  be 
provided  to  the  consortium  within  three 
months  after  the  award. 

For  planning  purposes,  the  appHcant 
may  assume  that  the  following 
information  will  be  provided: 

•  Projectls)  Title 

•  Project  Abstract 

A  concise  narrative  describing  in 
layman's  language  the  subject  purposes, 
methods,  expected  outcomes  (including 
products),  and  significance  of  the 
project. 

•  Significant  Products:  A  list  of 
significant  holdings  available  for  access 
associated  with  the  consortium. 

•  Significant  Accomplishments. 

A  past-tense  abstract  that  describes 
the  consortium's  accomplishments. 


known  uses  of  the  holdings  and 
evidence  of  positive  impact. 

The  grantee  must  also  submit  the 
following  reports: 

•   Quarterly  Performance.  A  brief  4-5 
page  report  of  progress — Due:  Within  30 
days  at  the  end  of  each  quarter. 

Acknowledgment  of  Support  and 
Disclaimer  An  aLknowiedgment  of 
NIFL  support  and  a  disclaimer  must 
appear  in  publications  of  any  material, 
whether  copyrighted  or  not.  based  on  or 
developed  under  .N'IFI.  supported 
profects 

This  material  is  based  upon  work 
supported  by  NIFL  under  Grant  No. 
(grantee  should  enter  NIFL  grant 
number). 

Except  for  articles  or  papers 
published  in  professional  journals,  the 
following  disclaimer  should  be 
included: 

.^ny  opinions,  findings,  and 
conclusions  or  recommendations 
^expressed  in  this  material  are  those  of 
the  author(s)  and  do  not  necessarily 
reflect  the  views  of  the  NIFL. 

Instructions  for  Transmittal  of 
Applications 

(a)  To  apply  for  a  cooperative 
agreement  grant — 

(1)  Mail  tne  original  and  seven  (7) 
copies  of  the  application  on  or  before 
the  deadline  date  of  )une  26,  1998  to: 
National  Institute  for  Literacy,  800 
Connecticut  .\venue,  .N\V  .  Suite  200. 
Washington.  DC  20006,  Attention.  laleh 
Behroozi  Soroui,  (CFDA  #84.257F) 

(2)  Hand  dehver  the  application  bv 

4  30  p.m.  (Washington.  DC  time]  on  the 
deadline  date  to  the  address  above 

(hi  An  applicant  must  show  one  of  the 
following  as  proof  oi  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  bv  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(c)  If  an  application  is  mailed  through 
the  US.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark 

(2)  A  mail  receipt  that  is  not  dated  bv 
the  U.S.  Postal  Service 

Notes:  (1)  The  V  S  Postal  Service  does  not 
uniformly  provide  a  dated  postmark  Before 
reiving  on  this  method  an  applicant  should 
check  with  the  local  post  office 

(2)  The  NIFL  will  mail  a  Grant 
Applicant  Receipt  Acknowledgement  to 
each  applicant.  If  an  applicant  fails  to 
receive  the  notification  of  application 
receipt  within  15  days  from  the  date  of 
mailing,  the  applicant  should  call  the 
NIFL  at  (202) 632-1525  or  (202) 632- 
1500. 


(3)  The  applicant  must  indicate  on  the 
envelope  and  in  Item  10  of  the 
application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA  number 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms: 
The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
appUcation  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  1:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88)  and  instructions. 

Part  11:  Budget  Information-Non- 
Construction  Programs  (ED  Form  424A) 
and  instructions. 

Part  ni:  Application  Narrative, 

Additional  Materials:  Estimated 
Public  Reporting  Burden. 

Assurances-Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbing; 
Debarment,  Suspension,  and  other 
responsibiUty  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014.  9/90)  and 
instructions. 

Note:  EO  80-0014  is  intended  for  the  use 
of  recipients  and  should  not  be  transmitted 
to  the  NIFL. 

Disclosure  of  Lobbying  Activities 
(Standard  form  LLL)  (if  applicable)  and 
instructions.  An  applicant  may  submit 
information  on  a  Photostat  copy  of  the 
application  and  budget  forms,  the 
assurances  and  the  certifications. 
Howev  er,  the  application  form,  the 
assurances,  and  certifications  must  each 
have  an  original  signature.  No  award 
can  be  made  unless  a  complete 
application  has  been  received. 

Information  about  .NIFL's  funding 
opportunities,  including  copies  of 
application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  .N'IFL  homepage — LINCS— on  the 
World  Wide  Wed  at:  (http:// 
novel  nifl. gov /Grants. html).  However, 
the  official  application  notice  for  a 
discretionary  grant  competition  is  the 
notice  published  in  the  Federal 
Register 

Instructions  fur  Estimated  Public 
Reporting  Burden:  According  to  the 
Paperwork  Reduction  Act  of  1995.  no 
persons  are  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
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The  valid  OMB  control  number  for  this 
information  is  under  OMB  control 
number  3430-0004,  Expiration  date: 
May.  2000.  The  time  required  to 
complete  this  information  collection  is 
55  hours  per  response,  including  that 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  disseminating  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  If  you 
have  any  comments  concerning  the 
accuracy  of  the  time  estimate  or 
suggestions  for  improving  this  form, 
please  write  to.  the  National  Institute  for 
Literacy.  800  Connecticut  Avenue.  NW. 
Suite  200.  Washington.  D.C.  20006- 
2712. 
Program  Authority:  20  U.S.C  1213C 

Dated:  May  6.  1998 
Andrew  |.  Hartmaji. 
Director.  NIFL 
IFR  Doc.  98-12422  Filed  5-8-98.  8:45  am) 
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NUCLfcAH  REGULATORY 
COMMISSION 

Report  to  Congress  on  Abnormal 
Occurrences  Fiscal  Year  1997 
Dissemination  of  Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974  (Pub.  L.  93- 
438)  identifies  an  abnormal  occurrence 
(AO)  as  an  unscheduled  incident  or 
event  that  the  Nuclear  Regulatory 
Commission  (NRC)  determines  to  be 
significant  from  the  standpoint  of  public 
health  or  safety.  The  Federal  Reports 
Elimination  and  Sunset  Act  of  1995 
(Pub.  L.  104-66)  requires  that  AOs  be 
reported  to  Congress  on  an  annual  basis. 
During  fiscal-year  1997.  six  events  that 
occurred  at  facilities  licensed  or 
otherwise  regulated  by  the  NRC  and  the 
Agreement  States  were  determined  to  be 
AOs.  These  events  are  dist;ussed  below. 
As  required  by  Section  208.  the 
discussion  for  each  event  includes  the 
date  and  place,  the  nature  and  probable 
consequences,  the  cause  or  causes,  and 
the  action  taken  to  prevent  recurrence 
Each  event  is  also  being  described  in 
NUREG-0090.  Vol.  20.  "Report  to 
Congress  on  Abnormal  Occurrences. 
Fiscal  Year  1997  ■  This  report  will  be 
available  at  NRC's  Public  Document 
Room.  2120  L  Street  N.W  (Lower 
Level).  Washington.  DC.  about  three 
weeks  after  the  publication  date  of  this 
Federal  Register  Notice. 


97-1     Loss  of  Two  of  Three  High 
Pressure  Injection  Pumps  at  Oconee 
Nuclear  Station  Unit  3 

One  of  the  AO  repKJrting  criteria  notes 
that  a  major  deficiency  in  design, 
construction,  control,  or  operation 
having  significant  safety  implications 
requiring  immediate  remedial  action 
can  be  considered  an  AO. 

Date  and  Place— May  3.  1997;  Oconee 
Unit  3.  a  pressurized  water  nuclear 
reactor  plant  designed  by  Babcock  and 
Wilcox  Company,  operated  by  the  Duke 
Energy  Corporation  (formerly  known  as 
Duke  Power  Company),  and  located 
about  8  miles  north  of  Clemson,  South 
Carolina. 

Nature  and  Probable  Consequences — 
On  May  3,  1997.  the  Oconee  Unit  3 
reactor  was  shut  down  and  the  reactor 
coolant  system  (RCS)  was  being  cooled 
down  for  inspection  of  the  high  pressure 
injection  (HPI)  discharge  piping.  The 
need  for  the  inspection  resulted  from 
RCS  leakage  from  a  weld  crack  in  the      ■ 
HPI  makeup  piping  on  Unit  2.  Reactor 
pressure  was  approximately  270  psig. 
RCS  temperature  was  approximately 
205°  F.  one  reactor  coolant  pump  (RCP) 
was  running,  and  the  Low  Pressure 
Injection  System  was  being  used  to  cool 
down  the  RCS.  Makeup  water  to  the 
RCS  to  compensate  for  the  temperature 
decrease  was  being  supplied  from  the 
letdown  storage  tank  (LOST)  by  one  of 
the  three  HPI  pumps.  Makeup  to  the 
LOST  consisted  of  periodic  batch 
additions  as  needed.  These  plant 
conditions  were  below  the  point  where 
the  technical  specifications  required 
that  the  HPI  system  must  be  operable; 
that  is.  required  to  mitigate  a  small- 
break  loss-of-coolant  accident. 

Plant  cool-dov^n  evolutions  appeared 
to  be  normal  until  the  "B"  HPI  pump 
started  to  cavitate  and  makeup  flow  to 
the  reactor  coolant  system  was  lost.  A 
RCP  seal  water  (which  is  also  supplied 
by  the  HPI  pump)  low-flow  signal 
automatically  started  the  "A"  HPI 
pump.  However,  it  also  began  to 
cavitate.  (The  third  HPI  pump  is  not 
designed  to  automatically  start  on  this 
signal  and  remained  in  the  standby 
condition.)  The  operators  stopped  both 
pumps  and  began  troubleshooting  the 
problem.  A  Notification  of  Unusual 
Event  was  declared  when  it  was 
recognized  that  the  pumps  would  be 
inoperable  f>ast  the  shift  that  was  on 
duty.  Unit  3  pressure  and  temperature 
were  stabilized  and  there  was  no 
immediate  concern  that  conditions 
would  worsen. 

Later  investigations  revealed  that  the 
potential  for  a  more  serious  situation 
existed  if  there  had  been  a  small  break 
loss-of-coolant  accident,  which  is  the 


design  basis  for  the  HPI  system,  prior  to 
this  event.  If  such  an  accident  had 
occurred.  aU  three  of  the  HPI  pumps 
would  have  automatically  started  and 
become  inoperable  very  quickly.  In 
addition,  the  pumps  may  have  become 
air  bound  and  unavailable  when  the 
pump  suction  was  transferred  to  the 
Borated  Water  Storage  Tank  to  inject 
into  the  RCS.  This  would  have 
significantly  complicated  recovery  from 
the  accident,  but  would  have  been 
within  the  Emergency  Operating 
Procedure  guidance  and  training 
provided  to  the  operators.  It  would, 
however,  increase  the  probability  of 
core  damage.  The  length  of  time  that 
Unit  3  was  in  this  degraded  status  could 
not  be  accurately  determined,  but  the 
condition  may  have  existed  since  start- 
up in  March  1997.  when  plant 
conditions  required  that  the  HPI  system 
be  operable. 

Cause  or  Causes — Loss  of  the  HPI 
pumps  occurred  when  all  of  the  water 
was  inadvertently  pumped  from  the 
LDST  because  of  faulty  level  indication. 
The  erroneous  level  indication  was 
caused  by  the  loss  of  approximately 
one-half  of  the  water  in  the  level 
detector  reference  leg  because  of  a  slight 
leak  in  the  instrument  fitting.  This  loss 
of  the  reference  leg  water  caused  the 
tank  level  instrument  to  indicate  a  water 
level  higher  than  the  actual  level,  a 
condition  that  may  have  existed  since 
February  1997.  the  last  time  the 
reference  leg  was  verified  to  be  full.  It 
also  caused  the  loss  of  the  low-level 
alarm.  As  a  result  of  these  conditions, 
the  operators  did  not  provide  makeup 
water  to  the  tank  when  it  was  needed, 
resuhing  in  the  HPI  pump  continuing  to 
run  until  the  tank  was  empty.  The  LDST 
level  detection  system  consists  of  two 
level  instruments  connected  to  a 
common  reference  leg.  Thus,  the 
condition  affected  both  level  detectors 
equally. 

In  addition,  the  control  room 
operators  did  not  properly  monitor  and 
detect  the  inaccurate  LDST  level 
indications.  They  did  not  notice  that  for 
a  short  period  of  time  the  indicated 
level  stopped  decreasing  and 
continuously  showed  the  lank  to  be 
approximately  half-full  at  the  same  time 
water  was  being  pumped  from  the  tank. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — Corrective  actions  included 
(1)  the  addition  of  a  second  reference  leg 
to  the  LDST  to  provide  separate  level 
indications,  (2)  enhanced  operator 
training  and  procedures,  and  (3)  the 
performance  of  an  HPI  System 
Reliability  Study  that  is  to  be  completed 
by  December  31 ,  1997. 
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NRC — Escalated  enforcement,  which 
incorporated  this  issue,  resulted  in  the 
determination  that  a  Severity  Level  II 
\  idlation  existed,  and  the  licensee  was 
a.sses-sed  a  $330,000  civil  penalty. 
Information  Notice  97-38,  "Level- 
Sensing  System  Initiates  Common-Mode 
Failure  of  High-Pressure-Injection 
Pumps,"  was  issued  on  June  24,  1997, 
to  alert  other  licensees  to  this  event. 

This  event  is  closed  for  the  purpose 
of  thi.s  report. 
***** 

Other  NTIC  Licensees — (Industrial 
Radiographers,  Medical  Institutions. 
Industrial  Users,  etc.] 

97-2     Overexposure  of  a  Worker  at 
MallinLkrodt.  Inc  .  in  Maryland  Heights, 
Missouri 

One  of  the  AO  criteria  notes  that  any 
unintended  radiation  exposure  to  an 
adult  (any  individual  18  years  of  age  or 
older)  resulting  in  an  annual  shallow- 
dose  equivalent  to  the  skin  or 
extremities  of  2500  mSv  (250  rem)  or 
more  will  be  considered  for  reporting  as 
an  AO. 

Date  and  Place— May  14-15.  1997; 
Mallinckrodt.  Inc.;  Maryland  Heights, 
Missouri. 

Nature  and  Probable  Consequences — 
On  May  14,  1997,  an  employee  was 
removing  radioactive  waste  from  the  hot 
cell  where  rhenium-186  (Re-186)  was 
used  The  employee  was  performing  this 
task  manually,  using  gloves,  instead  of 
remotely   When  he  left  the  area,  he 
attempted  to  perform  a  personal 
contamination  sur\'ey  but  the  survey 
meter  immediately  went  off  the  scale. 
He  assumed  that  the  high  count  rate  was 
due  to  background  radiation  from  an 
adjacent  radioactive  material  transport 
cart  and,  subsequentlv.  forgot  to 
resurvey  himself  in  a  low  background 
area  before  he  left  the  facility  that 
evening.  L'pon  arrival  at  work  the  next 
day,  he  was  told  that  his  urine  sample, 
which  he  had  submitted  before  going 
home  the  previous  night,  indicated 
iodine-131  (1-131)  radiation 
contamination  and  that  he  was 
restricted  from  working  with  radioactive 
material.  At  that  time,  he  performed  a 
personal  contamination  survey  and 
detected  significant  levels  of 
contamination  on  his  left  thumb  which 
subsequently  was  identified  as  Re-18fi 
The  1-131  contamination  level  did  not 
exceed  the  .AO  criteria  for  exposure  to 
radiation  from  licensed  material 

The  licensee  estimates  that  the 
individual  received  a  shallow-dose 
equivalent  of  6090  millisievert  (609 
rem)  to  an  area  of  about  0.75  square 
centimeters  (0  12  square  inches)  on  the 
palm  side  of  the  thumb  of  his  left  hand. 


Lower  levels  of  contamination  were 
found  on  the  back  of  his  right  hand  and 
fingers  On  May  15,  1997,  the  employee 
had  undergone  decontamination  to  the 
extent  that  only  approximately  4 
percent  of  the  activity  remained 

The  licensee  surveyed  the  offsite 
locations  where  the  employee  had  been 
after  leaving  work  on  May  14,  1997. 
Low  levels  of  Re-186  contamination 
were  found  on  three  locations  mside  the 
employee's  vehicle  and  on  various  items 
in  the  bathroom  and  kitchen  of  his 
home  The  employee's  vehicle  and 
home  were  decontaminated.  The 
employee  was  examined  by  a  phvsician 
who  identified  no  immediate  health 
effects.  However,  according  to  a  report 
from  an  NRC  consultant,  a  small 
possibility  exists  for  skin  cancer  to 
develop  in  the  exposed  area  of  the 
thumb. 

Cause  or  Causes — The  cause  of  the 
event  was  a  procedural  deficiency  in 
handling  waste  from  the  Re-186  hot  cell 
Normally,  radioactive  waste  in  other  hot 
cells  at  the  facility  was  handled  with 
remote  tools.  However,  m  this  case, 
procedural  controls  did  not  require 
remote  handling  of  the  waste.  Once  the 
employee  completed  the  work,  poor 
radiation  work  practices  were  exhibited 
as  he  cross-contaminated  his  hands 
when  he  removed  his  gloves  In 
addition,  the  worker  did  not  investigate 
the  detection  of  high  count  rates  during 
his  first  attempt  to  perform  a 
contamination  survey. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — The  staff  was  instructed  on 
the  importance  of  conducting  proper 
personal  contamination  surveys  and  the 
proper  use  of  protet^tive  clothine.  The 
use  of  Re-186  was  suspended  until 
improvements  to  existing  waste  disposal 
procedures  could  be  evaluated  and 
implemented  Plans  were  made  (1)  to 
compile  all  existing  contamination 
protection  procedures  into  one 
contamination  protection  procedure,  (2) 
to  evaluate  the  use  of  a  portal  type 
monitoring  system,  and  (3)  to  post 
personal-monitoring  reminder  signs  at 
all  laboraton.  exits 

iVflC— .NRC  conducted  a  special  safety 
inspection,  proposed  a  S55.000  civil 
penalty  on  December  17.  1997,  and  the 
licensee  paid  the  civil  penalty  on 
Januan,-  20.  1998 

This  event  is  closed  for  the  purpose 
of  this  report. 


Agreement  State  Licensees 

AS  97-1     Multiple  Transuranic 
Overexposures  to  a  Worker  at  Isotope 
Products  Laboratories  in  Burbank. 
CaUfomia 

One  of  the  AO  criteria  notes  that  any 
unintended  radiation  exposure  to  an 
adult  (any  individual  18  years  of  age  or 
older)  resulting  in  an  armual  total 
effective  dose  equivalent  (TEDE)  of  250 
millisievert  (mSv)  (25  rem)  or  more;  or 
an  annual  sum  of  the  deep  dose 
equivalent  (DDE)  (external  dose)  and 
committed  dose  equivalent  (CDE) 
(intake  of  radioactive  material)  to  any 
individual  organ  or  tissue  other  than  the 
lens  of  the  eye,  bone  marrow,  and  the 
gonads  of  2500  mSv  (250  rem)  or  more 
will  be  considered  for  reporting  as  an 
AO,  In  addition,  another  AO  criterion 
states  that  a  serious  deficiency  in 
management  or  procedural  controls  in 
major  areas  will  be  considered  for 
reporting  as  an  AO. 

Date  and  Place — Between  January  1 
and  December  31.  1995;  Isotope 
Products  Laboratories;  Burbank, 
California. 

Nature  and  Probable  Consequences — 
A  radiocbemist  was  assigned  to  make 
transuranic  and  other  types  of  sources 
The  transuranics  utilized  included  the 
isotopes  of  plutonium-238  (Pu-238),  Pu- 
239,  Pu-240.  americium-241  (Ani-241). 
and  curium-244  (Cm-244).  During. 
January  1995,  while  making  a  Cm-244 
source,  it  was  discovered  that  the 
exhaust  fan  of  the  fume  hood  where  the 
source  was  being  fabricated  was  not 
working.  An  analysis  of  room  air 
samples  confirmed  the  loss  of  Cm-244 
into  the  working  area. 

Bioassay  results  disclosed  that  the 
fecal  and  urine  samples  provided  by  the 
radiocbemist  contained  Cm-244  and 
Am-241.  The  licensee  hired  dosimetry 
and  radiation  protection  consultants  as 
directed  by  the  State  Agency.  Careful 
analysis  of  the  bioassay  data  by  these 
consultants,  which  included  dose 
summation  and  retrospective  time 
correction  for  various  intakes,  suggested 
that  during  1995  the  radiocbemist 
received  a  TEDE  of  383.20  mSv  (38.32 
rem)  and  a  CDE  of  6900  mSv  (690  rem) 
to  the  bone  surfaces.  The  specific 
exposures  were  as  follows:  (1) 
committed  effective  dose  equivalent 
(CEDE)  of  271.8  mSv  (27.18  rem)  from 
Cm-244.  (2)  CEDE  of  80  mSv  (8  rem) 
from  Am-241,  (3)  CEDE  of  4.4  mSv  (0.44 
rem)  from  Pu-238,  Pu-239,  and  Pu-240, 
and  (4)  DDE  of  27.0  mSv  (2.70  rem)  from 
external  radiation. 

The  State  Agency  discovered  this 
incident  during  a  routine  inspection  on 
December  5,  1995.  and  was  initially 
reported  to  .NRC  in  January  1996.  [hiring 
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rt  follow-up  inspection,  the  State  Agency 
learned  that  another  Cm-244  incident 
took  place  and  was  significant.  The 
State  Agency  also  learned  of  other 
exposure  incidents  that  indicated  the 
licensee  had  a  deficient  contamination 
control  program,  an  inability  to  conduct 
internal  dose  assessments,  and 
inadequate  management  oversight.  The 
State  provided  additional  information 
on  these  events  to  NRC  in  1997. 

Cause  or  Causes — The  licensees 
radiation  protection  program  was 
inadequate  and  lacked  important 
elements  needed  to  ensure  the  radiation 
safety  of  its  workers.  Some  of  these 
inadequacies  were  the  lack  of  (1)  work 
permits.  (2)  glove  boxes  for  certain  types 
of  work,  and  (3)  radiation  procedural 
controls. 
Actions  Taken  To  Prevent  Recurrence 

Licensee— Aher  the  licensee's 
consultants  conducted  their  review  and 
comprehensive  audit  of  the  existing 
radiation  protection  program,  they  made 
recommendations  to  ensure  future 
compliance  with  the  license  and 
regulations.  The  licensee  hired  a 
competent  radiation  safety  officer,  and 
the  radiochemist  was  assigned  duties 
that  did  not  involve  the  handling  or 
processing  of  radioactive  materials. 

State  Agency— The  State  Agency 
completed  its  investigation  and  is 
comnvitted  to  closely  tracking  the 
licensees  radiation  protection  program 
to  ensure  continued  compliance. 

This  event  is  closed  for  the  purpose 
of  this  report. 
•         •         •         •         • 

AS  97-2     Overexposure  of  a 
Radiographer  and  an  Untrained 
Technician  at  Wolf  Creek  Mine  in 
Walker  County.  Alabama 

One  of  the  AO  criteria  notes  that  any 
unintended  radiation  exposure  to  an 
adult  (any  individual  18  years  of  age  or 
older)  resulting  in  an  annual  total 
effective  dose  equivalent  (TEDE)  of  250 
millisievert  (mSv)  (25  rem)  or  more;  or 
an  annual  sum  of  the  deep  dose 
equivalent  (DDE)  (external  dose)  and 
committed  dose  equivalent  (CDE) 
(intake  of  radioactive  material)  to  any 
individual  organ  or  tissue  other  than  the 
lens  of  the  eye.  bone  marrow,  and  the 
gonads  of  2500  mSv  (250  rem)  or  more 
will  be  considered  for  reporting  as  an 
AO.  In  addition,  another  AO  criterion 
states  that  a  serious  deficiency  in 
management  or  procedural  controls  in 
major  areas  will  be  considered  for 
reporting  as  an  AO. 

Dote  and  Place— ]u\y  1,  1996;  Wolf 
Creek  Mine.  Walker  County.  Alabama. 

Nature  and  Probable  Consequences — 
A  radiographer,  employed  by  Certified 


Testing  and  Inspection  of  Cottondale. 
Alabama,  and  a  technician,  employed 
by  Ultron.  Inc..  of  Mt.  Vernon.  Illinois, 
were  performing  industrial  radiography 
at  the  Wolf  Creek  Mine  in  Walker 
County.  Alabama,  when  they  became  so 
distracted  by  problems  with  excessively 
exposed  film  that  they  forgot  they  had 
an  exposure  in  progress  and  entered  the 
high  radiation  area  without  making  a 
survey  and  changed  the  film  with  the 
source  in  the  unshielded  exposed 
position.  The  radiographer  had  received 
prior  radiation  safety  Iraming.  however, 
the  technician,  an  employee  of  Ultron. 
Inc..  had  not  received  prior  radiation 
safety  training.  The  radiography  film 
and  the  device  used  to  support  the 
source  and  the  film  during  exposures 
were  being  supplied  to  the  radiographer 
by  Ultron.  Inc. 

Consequently,  both  individuals 
received  unintended  radiation  exposure. 
The  State  Agency  estimated  that  the 
radiographer  received  a  dose  of  530 
millisievert  (mSv)  (53  rem)  to  his  head 
and  48  mSv  (4.8  rem)  to  the  center  of 
his  body  and  the  Ultron.  Inc..  technician 
received  a  dose  of  110  mSv  (11  rem)  to 
his  head  and  28  mSv  (2.8  rem)  to  the 
center  of  his  body.  Neither  individual 
reported  any  acute  radiation  symptoms. 

The  radiography  film  supplied  ny 
Ultron,  Inc..  had  faster  and  different 
exposure  characteristics  than  the  film 
usually  used  by  Certified  Testing  and 
thus  was  being  overexposed  during 
processing  in  the  darkroom.  The 
darkroom,  which  was  supplied  by 
Certified  Testing,  utilized  a  homemade 
"safe  light,  "  which  had  been  made  a 
safe  light  by  the  application  of  red  spray 
paint.  The  radiographer  did  not  realize 
beforehand  that  the  light  would  not  be 
"safe"  for  the  film  supplied  by  Ultron, 
Inc. 

Cause  or  Causes — The  radiographer 
entered  a  designated  high  radiation  area 
with  his  alarm  ratemeter  turned  off  and 
without  following  his  normal  practice  of 
cranking  in  the  source  and  surveying 
the  guide  tube  and  camera.  The 
radiographer  interpreted  the  silence 
from  the  alarm  ratemeter  as  an 
indication  of  safe  conditions. 
Unfortunately,  when  turned  off.  the 
alarm  ratemeter  gives  the  same 
indication  as  it  does  when  indicating 
safe  conditions.  In  addition,  the 
radiographer  did  not  utilize  a  collimator 
to  reduce  the  exposure  to  himself  and 
the  Ultron.  Inc..  technician. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  stated  that  the 
radiographer  did  not  develop  any 
symptom  of  acute  radiation  exposure 
and  that  its  personnel  were  reinstructed 
in  the  importance  of  performing  surveys 


and  using  a  collimator.  The  licensee 
committed  to  the  State  Agency  to  verify 
the  training  of  all  technicians,  including 
those  of  the  company  that  hires  the 
licensee  to  perform  radiography. 

State  Agency— The  State  Agency  cited 
the  Licensee  for  the  following  four 
violations;  (1)  excessive  exposure  to  a 
radiation  worker.  (2)  excessive  exposure 
to  a  member  of  the  public  (the  Ultron, 
Inc.,  technician  representative),  (3) 
failure  to  prevent  unauthorized  entry 
into  the  High  Radiation  Area,  and  (4) 
failure  to  exercise  ALARA  by  using  a 
collimator.  A  civil  penalty  was 
considered  but  not  imposed.  The  State 
Agency  recommended  that  both 
individuals  contact  the  State  and  seek 
medical  attention  if  any  symptoms  of 
acute  exposure  should  appear. 

This  event  is  closed  for  the  purpose 
of  this  report. 
•        •        •         *        • 

AS  97-3  Radiopharmaceutical 
Misadministration  at  Mad  River 
Community  Hospital  in  Areata. 
California 

One  of  the  AO  criteria  states  that  a 
medical  misadministration  that  results 
in  a  dose  that  is  equal  to  or  greater  than 
10  gray  (Gy)  (1000  rad)  to  any  organ 
(other  than  a  major  portion  of  the  bone 
marrow,  to  the  lens  of  the  eye.  or  to  the 
gonads)  and  represents  a  dose  or  dosage 
that  is  at  least  50  percent  greater  than 
that  prescribed  in  a  written  directive 
will  be  considered  for  reporting  as  an 

AO 

Date  and  P/ace— February  28.  1996; 
Mad  River  Community  Hospital;  Areata. 
California.  The  State  initially  reported 
this  event  to  NRC  in  December  1996. 

Nature  and  Probable  Consequences — 
A  patient  was  prescribed  a  dosage  of  3.7 
megabecquerel  (MBq)  (0.1  millicurie 
(mCil)of  iodine-131  (1-131)  for  a 
thyroid  scan  and  uptake  procedure. 
However,  the  patient  was  administered 
a  dosage  of  262.7  MBq  (7.1  mCi)  of  I- 
131.  As  a  result,  the  patient's  thyroid 
received  a  dose  of  about  9100  centigray 
(cGy)  (9100  rad).  instead  of  the 
prescribed  dose  of  130  cGy  (130  rad). 

The  licensee  stated  that  such  a  dose 
may  induce  a  hypothyroid  state 
requiring  the  patient  to  take  thyroid 
hormone. 

Cause  or  Causes— The  wrong  dosage 
was  administered  on  the  assumption 
that  the  patient  was  prescribed  a  whole 
body  thyroid  scan  for  a  cancer 
metastatic  disease  evaluation. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — Procedures  for  scheduling 
a  whole  body  scan  for  thyroid  cancer 
metastases  were  revised  to  include  a 
detailed  patient  preparation  and  history. 
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The  revised  procedures  required  that 
the  appro\'ing  radiologist  sign  the  1-131 
administration  polic.\  before  ordering  a 
radiopharmaceuticaL  In  addition,  the 
nuclear  medicine  technologist  attended 
a  continuing  education  program  at  San 
Francisco  General  Hospital,  which 
included  a  segment  on  the  effects  of 
studies  involving  therapy  dosages. 

State  Agency — The  State  Agency 
conducted  numerous  follow-up 
inspections  to  ensure  that  the  licensee's 
actions  taken  to  prevent  recurrence  had 
been  implemented. 

This  event  is  closed  for  the  purpose 
of  this  report. 

.■\S  97-^     Radiopharmaceutical 
.Misadministration  at  Tuomey  Regional 
Medical  Center  in  Sumter,  South 
Carolina 

One  of  the  AO  criteria  notes  that  a 
medical  misadministration  that  results 
in  a  dose  that  is  equal  to  or  greater  than 
10  gray  (Gy)  (1000  rad)  to  any  organ 
(other  than  a  major  portion  of  the  bone 
marrow,  to  the  lens  of  the  eye,  or  to  the 
gonads)  and  represents  a  dose  or  dosage 
that  is  at  least  50  percent  greater  than 
that  prescribed  in  a  written  directive 
will  be  f:onsidered  for  reporting  as  an 
AO. 

Date  and  P/ar  (^-December  11,  1996; 
Tuomev  Regional  Medical  Center; 
Sumter.  South  Carolina. 

Xature  and  Probable  Consequences — 
A  patient  was  prescribed  a  dosage  of  74 
megabecquerel  (MBq)  (2.0  millicurie 
ImCil)  of  iodine-131  (1-131)  for  a 
treatment  of  Graves  disease  However, 
the  patient  was  administered  a  388.5 
MBq  (10.5  mCi)  dosage  of  1-131.  As  a 
result,  the  patient's  thvroid  received  a 
dose  of  40.400  centigray  IcGyj  (40.400 
rad)  instead  of  the  prescribed  dose  of 
7700  cGy (7700  rad) 
■    The  licensee  stated  that  the 
administered  dose  of  1-131  to  the 
patient's  thyroid  is  not  expected  to  have 
major  health  effects 

Cause  or  Causes — The  wrong  dosage 
was  administered  to  the  patient  because 
the  written  order  for  the  1-131 
procedure  was  misread  by  the 
administering  technologist. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  will  have  the 
written  order  on  hand  before  ordering 
radiopharmaceuticals  from  the 
pharmacy  and  will  have  a  second 
person  verify  the  dosage  before 
administration  to  the  patient. 

State  Agency — The  State  -Agency 
accepted  the  licensee's  report  and 
corrective  action  as  appropriate.  No 
further  action  was  requested 


This  event  is  closed  for  the  purpose 
of  this  report, 

•         *         •         *         • 

D&ted  dt  Rockville,  Maryland  this  5th  day 
of  .Ma).  1998 

For  the  Nuclear  Regulatory  Commission, 
John  C.  Hoyle, 

Secretary-  of  the  Lominission. 
IFR  Doc.  98-12390  Filed  5-&-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-387  and  50-388] 

Pennsylvania  Power  and  Light 
Company;  Notice  of  Issuance  of 
Amendment  to  Facility  Ojoerating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
.Amendment  No,  17B  to  Facility 
Operating  License  No.  NPF-14  and 
.Amendment  No.  149  to  Facility 
Operating  License  No  N'PF-22  issued  to 
Pennsylvania  Power  and  Light  Company 
iPP&L.  the  licensee),  which  revised  the 
Technical  Specifications  (TSs)  for 
operation  of  the  Susquehanna  Steam 
Electru:  Station.  Units  1  and  2,  located 
in  Luzerne  County.  Pennsylvania.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the  TSs  by 
changing  the  Rod  Block  Monitor  (REM) 
flow  biased  trip  setpoints  and  also  the 
RBM  channel  calibration  frequency  and 
allowed  outage  times 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission  s  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1  which  are  set  forth  in 
the  license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunitv  for  a  Hearing 
in  connect4on  v\  ith  this  action  was 
published  in  the  Federal  Register  on 
April  11,  1997  (62  FR  17885)  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  v\as  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  .Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  a.s.sessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significan;  effect  on  the  quality 


of  the  human  environment  (63  FR 
24197). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  November  27.  1996, 
and  supplemented  by  letter  dated 
February  12.  1997.  (2)  Amendment 
No.  176  to  License  No.  NPF-14,  (3) 
Amendment  No.  149  to  License  No. 
NPF-22.  (4)  the  Commission's  related 
Safety  Evaluation,  and  (5)  the 
Commission's  En\ironmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street 
NW.,  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin  Street, 
Wilkes  Barre,  PA  18701. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  May  1998. 

For  the  Nuclear  Regulatory  Commission 
Victor  Nerses. 

Senior  Project  Manager.  Project  Directorate 
1-2.  Division  of  Reactor  Projects — l/Il,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc  98-12391  Filed  5-8-98;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

Southern  Nuclear  Operating  Company, 
Inc..  et  al.;  Notice  of  Consideration  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses.  Proposea  Nc 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

[Docket  Nos  50^-424  and  50-425] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-68 
and  NPF-81.  issued  to  Southern 
Nuclear  Operating  Company,  Inc.,  et  al. 
(the  licensee),  for  operation  of  the 
Vogtle  Electric  Generating  Plant  (VEGP). 
Units  1  and  2,  located  in  Burke  County. 
Georgia. 

The  proposed  amendments  would 
revise  the  VEGP  Technical 
Specifications  to  authorize  the  licensee 
to  increase  the  storage  capacity  of  the 
VEGP  Unit  1  spent  fuel  pool  from  the 
present  capacity  of  288  fuel  assemblies 
to  1476  fuel  assemblies.  The  change 
would  be  accomplished  by  the 
installation  of  high  density  fuel  rack 
modules.  The  racks  would  utilize  a 
neutron  absorbing  material  between 
cells  to  assure  a  subcritical 
configuration. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
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Issuance  of  Amendments  published  in 
the  Federal  Register  on  December  31. 
1Q97  (62  FR  68117).  That  notice 
contained  the  Commission's  proposed 
determination  that  the  requested 
amendments  involved  no  signiPicant 
hazards  considerations,  offered  an 
opportunity  for  comments  on  the 
Commission's  proposed  determination, 
and  offered  an  opportunity  for  the 
applicant  to  request  a  hearing  on  the 
amendment  and  for  persons  whose 
interest  may  be  affected  to  petition  for 
leave  to  intervene. 

Due  to  oversight,  the  December  31, 
1997.  Notice  of  Consideration  of 
Amendments  did  not  provide  notice 
that  this  application  involves  a 

ftroceeding  on  an  application  for  a 
icense  amendment  falling  within  the 
scope  of  section  1.34  of  the  Nuclear 
Waste  Policy  Act  of  1982.  Such  notice 
is  required  by  Commission  regulations, 
10  CFR  2.1107. 

The  Commission  hereby  provides 
such  notice  that  this  is  a  proceeding  on 
an  application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA.  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

Tne  hybrid  procedures  in  section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  ser  tor  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2,  Subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors'  (published  at  50  FR  41662 
dated  October  15,  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2. 1 109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  (As  outlined 
above,  the  Commission's  rules  in  10 
CFR  Part  2.  Subpart  G  continue  to 
govern  the  filing  of  requests  for  a 


hearing  or  petitions  to  intervene,  as  well 
as  the  admission  of  contentions  )  The 
presiding  officer  must  grant  a  timely 
request  for  oral  argument.  The  presiding 
officer  may  grant  an  untimely  request 
for  oral  argument  only  upon  a  showing 
of  good  cause  by  the  requesting  party  for 
the  failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  Part  2,  Subpart  G  apply. 

By  June  10,  1998,  the  licensee,  if  it 
wishes  to  invoke  the  hybrid  hearing 
procedures,  may  file  a  request  for  such 
hearing  with  respect  to  issuance  of  the 
amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to  invoke 
the  hybrid  hearing  procedures  and  to 
participate  as  a  party  in  such  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Burke  County  Public 
Library,  412  Fourth  Street,  Waynesboro, 
Georgia.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  seeking  to 
invoke  the  hybrid  hearing  procedures  in 
accordance  with  this  notice  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  Requests  for  hearing  or  petitions 
for  leave  to  intervene  that  do  not  seek 
to  invoke  the  hybrid  procedures  are  not 
authorized  by  this  notice  and  would  be 
considered  untimely. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  re<questing  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
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participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

if  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  .\nv  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facilitv,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  re<:eived.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inter\ene  that  seeks  to 
invoke  the  hybrid  hearing  procedures  in 
accordance  with  this  notice  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  .Attention;  Rulemakings  and 
Adiudications  Staff,  or  may  be  delivered 
to  the  Commissions  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  US.  Nuclear 
Regulator\'  Commission.  Washington, 
DC  20555-0001,  and  to  Mr.  Arthur  H. 
Dombv.  Troutman  Sanders, 
NationsBank  Plaza.  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia, 
attorney  for  the  licensee. 

Untimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 


supplemental  petitions  and  or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  bv  the 
Commission,  the  presiding  officer  or  the 
presiding  .Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHvj  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  September  4.  1997, 
as  supplemented  b\  letter  dated 
November  20.  1997,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
the  Gelman  Buiidmg.  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Burke  County  Public  Library  .  412 
Fourth  Street.  Waynesboro.  Georgia. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  May  1998 

For  The  .Nuclear  Regulatory  Commission. 
David  H.  faffe. 

Senior  Project  Manager.  Project  Directorate 
11-2  Division  of  Reactor  Projects — ////  Office 
of  Nuclear  Beaclor  Regulation 
(FRDoc  9ft-12392  Filed  5-8-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-280  AND  50-281] 

Virginia  Electric  ar>d  Power  Company; 
Surry  Power  Station  Environmental 
Assessnwnt  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  No,  DPR-32  and  Facility 
Operating  License  No.  DPR-37.  issued 
to  Virginia  Electric  and  Power  Company 
(the  licensee),  for  operation  of  the  Surry 
Power  Station  located  in  Surry  County, 
Virginia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
Virginia  Electric  and  Power  Company 
from  the  requirements  of  10  CFR 
70.24(a),  which  requires,  in  each  area  in 
which  special  nuclear  material  is 
handled,  used,  or  stored,  a  monitoring 
system  that  will  energize  clear  audible 
alarms  if  accidental  cnticality  occurs. 
The  proposed  action  would  also  exempt 
the  licensee  from  the  requirements  to 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 


stored  to  ensure  that  withdraw  to  an 
area  of  safety  upon  the  sounding  of  the 
alarrr^  to  familiarize  f)ersonnel  with  the 
evacuation  plan,  and  to  designate 
responsible  individuals  for  determining 
the  cause  of  the  alarm,  and  to  place 
radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  January  14,  1998, 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that  if  a  criticaUty  were  to  occur 
during  the  handling  of  sjjecial  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  on  site  is  small  enough  to 
preclude  achieving  a  critical  mass. 
Because  the  fuel  is  not  enriched  beyond 
4,3  weight  percent  Uranium-235  and 
because  commercial  nuclear  plant 
licensees  have  procedures  and  features 
designed  to  prevent  inadvertent 
criticality.  the  staff  has  determined  that 
inadvertent  criticaUty  is  not  likely  to 
occur  due  to  the  handling  of  special 
nuclear  material  at  a  commercial  power 
reactor.  The  requirements  of  10  CFR 
70.24(a),  therefore,  are  not  necessary  to 
ensure  the  safety  of  jjersonnel  during 
the  handling  of  special  nuclear 
materials  at  commercial  power  reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 
comphance  with  the  Surry  Power 
Station  Technical  Specifications  (TS), 
the  design  of  the  fuel  storage  racks 
providing  geometric  spacing  of  fuel 
assemblies  in  their  storage  locations. 
and  administrative  controls  imposed  on 
hiei  handling  procedures.  TS 
requirements  specify  reactivity  limits 
for  the  fuel  storage  racks  and  minimum 
spacing  t>etween  the  fuel  assemblies  in 
the  storage  racks 

Appendix  A  of  10  CFR  Part  50, 
"General  Design  Criteria  for  Nuclear 
Power  Plants,  '  Criterion  62.  requires 
that  cnticality  m  the  fuel  storage  and 
handling  system  shall  be  prevented  by 
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physical  systems  or  processes, 
preferably  by  use  of  geometrically  safe 
configurations.  This  is  met  at  Surry^ 
Units  1  and  2.  as  identified  in  the  TS. 

Surry  TS  Section  5.4,  Fuel  Storage, 
states  that  the  new  fuel  assemblies  are 
stored  vertically  in  an  array  with  a 
distance  of  21  inches  between 
assemblies  to  assure  that  the  effective 
neutron  multiplication  factor.  K^it.  will 
remain  S  0.95  if  fully  flooded  with 
unborated  water,  and  to  assure  K«fT  ^ 
0.98  under  conditions  of  low-density 
optimum  moderation.  The  spent  fuel 
assemblies  are  stored  vertically  in  an 
array  with  a  distance  of  14  inches 
between  assemblies  to  assure  K^n  S  0.95 
if  fully  flooded  with  unborated  water. 

The  proposed  exemption  would  not 
result  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  affect  radiological  plant 
effluents  nor  cause  any  significant 
occupational  exposures  since  the  TS, 
design  controls,  including  geometric 
spacing  of  fuel  assembly  storage  spaces, 
and  administrative  controls  preclude 
inadvertent  criticality.  The  amount  of 
radioactive  waste  would  not  be  changed 
by  the  proposed  exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nonradiological 
environmental  impacts.  The  pro[>osed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  for  the  Surry  Power  Station." 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy 
the  NRC  staff  consulted  with  Mr. 
Foldesi  of  the  Virginia  Department  of 


Health  on  April  22.  1998.  regarding  the 
environmental  impact  of  the  proposed 
action. 
The  State  official  had  no  comments. 

Finding  of  No  .Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  lanuary  14.  1998,  which  is 
available  for  public  inspection  at  the 
Commissions  Public  Document  Room, 
which  is  located  at  The  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Swam 
Library.  College  of  William  and  Mary. 
Williamsburg,  Virginia. 

Dated  at  Rockville,  Maryland,  this  Sth  day 
of  May  1998. 

For  The  Nuclear  Regulatory  Commission. 
Pao-Tcin  Kuo. 

Acting  Director,  Project  Directorate  U-l. 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  98-12393  Filed  5-8-98;  8:45  am) 
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COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING:  Nuclear 

Regulatory  Commission. 

date:  Wednesday.  May  13.  1998. 

Pt-ACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSlDEREO: 

Wednesday.  May  13 

10:30  a.m.  Affirmation  Session  (Public 
Meeting) 

a.  Final  Rule:  Amendments  to  10  CFR 
Parts  30.  40.  50.  70.  and  72-Self- 
Cuarantee  of  Decommissioning 
Funding  by  Non-Pro  fit  and  Non- 
Bond  Issuing  Licensee. 

b.  Final  Rule:  Revision  of  10  CFR 
32.14  (D)  to  Place  Timepieces 
Containing  Gaseous  Tritium  Light 
Sources  on  the  Same  Regulatory 
Basis  as  Timepieces  Containing 
Tritium  Paint  (Contact:  Ken  Hart, 
301-415-1659). 

•  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 


call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington.  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  May  6. 1998. 
WillUm  M.  HUl.  Jr.. 
Secretary,  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  EWk    QR12';28  Filed  5-7-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos-  50-~a35,  50-389,  50-250.  50- 
251  License  Nos.  DPR-67,  NPF-16,  DPR- 

31,  DPR-411 

Florida  Power  and  Light;  Receipt  of 
Petition  for  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by 
Petitions  dated  February  26  and  27. 
March  6,  15,  17.  29,  and  30.  and  April 
4.  1998.  Thomas  ].  Saporito,  Jr.  and 
National  Litigation  Consultants 
(Petitioners)  have  requested  that  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  take  action  with  regard  to  Florida 
Power  and  Lights  (FPL's)  St.  Lucie 
Plant.  Units  1  and  2.  and  Turkey  Point 
Plant.  Units  3  and  4. 

Petitioners  request  that  the  NRC  take 
numerous  actions,  including  certain 
immediate  actions,  with  regard  to  the 
FPL  St.  Lucie  and  Turkey  Point 
facilities.  Tkese  actions  include  that  the 
NRC:  (1)  Take  escjilated  enforcement 
action,  including  modifving, 
suspending,  or  revoking  FPL  s  operating 
licenses  until  it  demonstrates  that  there 
is  a  work  environment  which 
encourages  employees  to  raise  safety 
concerns  directly  to  the  NRC.  and  the 
issuance  of  civil  penalties  for  violations 
of  theNRC's  requirements;  (2)  permit 
Petitioners  to  intervene  in  a  pubiu; 
hearing  regarding  whether  FPL  has 
violated  the  NRC's  employee  protection 
regulations  and  require  FPL  to  allow  the 
National  Litigation  Consultants  to  assist 
its  employees  in  understanding  and 
exercising  their  rights  under  these 
regulations;  (3)  conduct  investigations 
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and  require  FPL  to  obtain  appraisals  and 
third-party  oversight  in  order  to 
determine  whether  its  work 
environment  encourages  employees  to 
freely  raise  nuclear  safety  concerns;  (4) 
inform  all  employees  of  their  rights 
under  the  Energy  Reorganization  Act 
and  N'RC's  regulations  to  raise  such 
concerns;  and  (5)  establish  a  website  on 
the  Internet  to  allow  employees  to  raise 
concerns  to  the  NRC.  As  grounds  for 
the.se  requests,  Petitioners  assert  that 
there  is  a  widespread  hostile  work 
environment  at  FPL's  facilities  and  that 
certain  employees  have  been  subjected 
to  discrimination  for  raising  nuclear 
safety  concerns,  and  that  the  NRC's 
process  for  handling  allegations  and 
responding  to  concerns  of 
discrimination  has  been  ineffective.  In 
addition,  the  Petition  requests  that  the 
.NRC  immediately  investigate  concerns 
that  contamination  occurred  and 
remains  uncorrected  because  of  the  flow 
of  vvater  from  a  radioactive 
contaminated  area  at  St.  Lucie  into  an 
unlined  pond,  that  FPL  is  improperly 
grouping  work  orders,  thereby  reducing 
the  number  of  work  open  orders,  that  an 
excessive  amount  of  contract  labor 
remains  onsite,  and  that,  because  NRC 
inspectors  are  only  assigned  to  the  day 
shift,  many  employees  do  not  have 
access  to  the  NRC  onsite  and  inspectors 
cannot  monitor  safety-related  work 
functions  outside  the  day  shift   As 
grounds  for  these  requests.  Petitioners 
assert  that  the  storm  drains  from  FPL's 
radioactive  contaminated  area  flow  into 
the  pond  and  that  FPL  is  aware  of  the 
problem  but  has  failed  to  identify  or 
correct  this  and  directs  its  Health 
Physics  personnel  to  survey  the  pond  by 
sampling  only  surface  water 

The  requests  are  being  treated 
pursuant  to  10  CFR  2.206  of  the 
Commissions  regulations  The  requests 
have  been  referred  to  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation. 
The  Petitioners'  requests  for  immediate 
action  were  denied  by  letter  dated  May 
4,  1998.  Copies  of  the  Petitions  are 
available  for  inspection  at  the 
Commission  s  Public  Document  Room 
at  2120  L  Street.  NW,  Washington,  DC 
20555 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  May  1998. 

For  the  Nuclear  Regulaton,'  Commission. 
Samuel  ).  CoUins. 

DirfKtor.  Office  of  Nuclear  Reactor 

Regulation.  U.S.  Nuclear  Regulatory 

Commission. 

|FR  Doc  9&-12394  Filed  5-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Managennent  and  Budget 

Upon  written  request  copies  available  from; 
S*^urities  and  Exchange  Commission, 
Office  of  Filings  and  Information 
Services  Washington  DC  20549. 
Extension  Rule  15a-6 
SEC  File  No  270-329 
0MB  Control  No.  3235-0371 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  .^ct  of  1995 
144  use.  3501  et  seq  )  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below 

Rule  15a-6  [17  C.F.R  240  15a-6l 
under  the  Securities  Exchange  .•Kct  of 
1934  (15  use.  78a  et  seq.]  ('Exchange 
Act"),  which  provides,  among  other 
things,  an  exemption  from  broker-dealer 
registration  for  foreign  broker-dealers 
that  effect  trades  with  or  for  U.S. 
institutional  investors  through  a  U.S. 
registered  broker-dealer,  provided  that 
the  L"  S.  broker-dealer  obtains  certain 
information  about,  and  consents  to 
service  of  process  from,  the  personnel  of 
the  foreign  broker-dealer  involved  in 
such  transactions,  and  maintains  certain 
records  in  connection  therewith. 

These  requirements  are  intended  to 
ensure  (a)  that  the  US  broker-dealer 
will  receive  notice  of  the  identity  of. 
and  has  reviewed  the  background  of, 
foreign  personnel  who  will  contact  U.S. 
institutional  investors,  (b)  that  the 
foreign  broker-dealer  and  its  personnel 
effectively  may  be  ser\ed  with  process 
in  the  event  enforcement  action  is 
necessar>',  and  (c)  that  the  Securities 
and  Exchange  Commission  has  ready 
access  to  information  concerning  these 
persons  and  their  U.S.  securities 
activities 

In  general,  the  records  to  be 
maintained  under  Rule  ].5a-6  must  be 
kept  for  the  applicable  time  periods  as 
set  forth  in  Rule  17a--l  [17  C.F.R. 
240.1 7a-4!  under  the  Exchange  Act  or. 
with  respect  to  the  consents  to  service 
of  process,  for  a  period  of  not  less  than 
six  years  after  the  applicable  person 
ceases  engaging  m  US  securities 
activities.  Reliance  on  the  exemption  set 
forth  in  Rule  15a-6  is  voluntary,  but  if 
a  foreign  broker-dealer  elects  to  rely 
such  exemption,  the  collection  of 
information  described  therein  is 
mandatory.  The  collection  does  not 
involve  confidential  information  Please 
note  that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

It  IS  estimated  that  approximately 
2.000  respondents  will  incur  an  average 
burden  of  three  hours  per  year  to 
comply  with  this  rule,  for  a  total  burden 
of  6,000  hours.  The  average  cost  per 
hour  is  approximately  $100.  Therefore, 
the  total  cost  of  compliance  for  the 
respondents  is  $600,000, 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to;  (i)  Michael 
E.  Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549;  and  (ii)  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Comments  must  be  submitted 
within  30  days  of  this  notice. 

Dated:  April  30.  1998. 
Margaret  H.  McFarland 
Deputy  Secretary 
[FR  Doc.  98-12348  Filed  5-8-98:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23169,  812-10746] 

CypressTree  Asset  Management 
Corporation,  Inc  and  North  American 
Funds;  Nottce  of  Application 

Ma\  4    1998. 

AGENCY:  Securities  and  Elxchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  li5(a)  of  the  Act  and 

rule  18f-2  under  the  Act  as  well  as 

certain  disclosure  requirements. 

SUMMARY  OF  appucahon:  Applicants. 

CypressTree  Asset  Management 
Corporation.  Inc.  ("CAM")  and  North 
American  Fimds  (the  "Fund"),  request 

an  order  that  would  (a)  permit 
applicants  to  hire  subadvisers 
("Managers'")  and  materially  amend 
sub-ad\  isorv  agreements  ( 'Portfolio 
Management  .Agreements")  without 
shareholder  approval  and  (b)  grant  relief 
fron:  certain  disclosure  requirements. 


2^»HHH 
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nUNQ  DATES:  Fhe  application  was  filed 
on  August  1.  1997  and  amended  on 
April  7,  1998.  Applicants  have  agreed  to 
file  an  additional  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  applicutiuti  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  29,  1998  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notiTied  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  450  Fifth  Street 
NE  ,  Washington.  DC  20549.  Applicants, 
116  Huntingdon  Avenue.  Boston. 
Massachusetts  02116 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Fai.  Staff  Attorney,  at  (202) 
942-0574.  or  Edward  P.  Macdonald. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  reference  Branch,  450  Fifth  Street 
NW  .  Washington.  DC  20549  (tel.  202- 
942-8090). 

Applicants'  Representations 

1.  The  Fund  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  and  registered  under  the  Act.  The 
Fund  is  currently  comprised  of  fifteen 
separate  series  ("Portfolios"),  each  of 
which  has  its  own  investment  objectives 
and  policies.  CAM,  registered  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"),  serves  as  investment 

adviser  to  the  Fund.  Each  Portfolio 
currently  has  one  Manager,  each  of 
which  is  registered  under  the  Advisers 
Act. 

2.  The  Fund  and  its  former 
investment  adviser.  NASL  Financial 
Services  ("NASL").  are  parties  to  an 
existing  order  that  granted  similar  relief 
to  that  requested  in  the  application  (the 
"Existing  Order  ")'  On  October  1.  1997, 


CAM  acquired  a  portion  of  the  assets  of 
NASL  and  of  its  parent.  North  American 
Security  Life  Insurance  Company  (the 
"Transaction").  Upon  completion  of  the 
Transaction,  CAM  began  serving  as 
investment  adviser  to  the  Fund  and  its 
Portfolios  pursuant  to  an  investment 
advisory  agreement  (the  "Investment 
Advisory  Agreement").  Since  CAM  was 
not  a  party  to  the  Existing  Order,  CAM 
and  the  Fund  request  an  order 
substantially  similar  to  the  Existing 
Order  so  that  the  Fund  may  continue  to 
operate  in  the  manner  in  which  it 
currently  operates. ^  The  requested  order 
would  supersede  the  Existing  Order  as 
it  applies  to  the  Fund. 

3  Cam  oversees  the  administration  of 
all  aspects  of  the  business  and  affairs  of 
the  Fund,  including  providing 
administrative,  financial,  accounting, 
bookkeeping,  and  recordkeeping 
services.  CAM  selects,  contracts  with 
and  compensates  Managers  that  manage 
the  assets  of  the  Portfolios.  CAM  selects 
Managers  based  on  a  quantitative  and 

aualitative  evaluation  of  their  skills  and 
leir  proven  ability  to  manage  assets. 
Each  Manager  recommended  by  CAM  is 
ultimately  selected  and  approved  by  the 
Fund's  board  of  trustees  ("Board"), 
including  a  majority  of  the  Fund's 
trustees  who  are  not  "interested 
persons"  of  the  Fund  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees").  CAM 
monitors  each  Manager's  compliance 
with  each  Portfolio's  investment 
objectives  and  policies,  reviews  the 
performance  of  each  Manager,  and 
periodically  reports  each  Manager's 
performance  to  the  Board. 

4.  Pursuant  to  the  Portfolio 
Management  Agreements,  the  specific 
investment  decisions  for  each  Portfolio 
are.  and  will  continue  to  be.  made  by 
one  or  Managers,  each  of  whom  has 
discretionary  authority  to  invest  all  or  a 
portion  of  the  assets  of  a  particular 
Portfolio  subject  to  general  supervision 
by  CAM  and  the  Board.  None  of  the 
Managers,  except  Standish.  Ayer  & 
Wood,  manager  of  the  Tax-sensitive 
Equity  Portfolio,  is  an  affiliate  of  CAM. 

5.  As  compensated  for  its  services. 
CAM  receives  a  fee  from  the  Fund 


'  NASL  Financial  Services,  Inc..  Invesiment 
Company  Act  RalMM  Not.  22382  (December  9. 


1996)  (notice)  and  22429  (December  31.  1996) 
(order). 

'  In  addition,  applicants  request  that  the  relief 
apply  10  any  registered  open-end  investment 
companies  that  In  the  future  are  advised  by  CAM 
or  any  entity  controlling,  controlled  by,  or  under 
common  control  (within  the  meaning  of  section 
2(a)(9l  of  the  Act)  with  CAM.  Applicants  also 
request  that  the  relief  apply  to  any  series  of  the 
Fund  that  may  be  created  In  the  future.  All  existing 
investment  companies  that  currently  intend  to  rely 
on  (he  order  have  been  named  as  applicants,  and 
any  other  existing  or  future  Investment  companies 
that  subsequently  rely  on  the  order  will  comply 
with  the  terms  and  conditions  in  the  application. 


computed  as  an  annual  percentage  of 
the  current  value  of  the  net  assets  of 
each  Portfolio.  Managers'  fees  are  paid 
by  CAM  out  of  its  fee  from  the  Portfolios 
at  negotiated  rates.  Fees  paid  to  a 
Manager  of  a  Portfolio  with  multiple 
Managers  would  depend  both  on  the  fee 
rate  negotiated  with  CAM  and  on  the 
percentage  of  the  Portfolio's  assets 
allocated  to  that  Manager  by  CAM. 

6.  Applicants  request  an  exemption 
from  section  15(a)  of  the  Act  and  rule 
18f-2  under  the  Act  to  permit  Managers 
approved  by  the  Board  to  serve  as 
portfolio  managers  for  the  Portfolios 
without  shareholder  approval. 
Shareholder  approval  will  continue  to 
be  required  for  any  Manager  that  is  an 
"affiliated  person"  (as  defined  in 
section  2(a)(3)  of  the  Act),  other  than  by 
reason  of  serving  as  a  Manager  of  the 
Portfolio  (an  ".affiliated  Manager"). 

7.  Applicants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  the  Fund  to  disclose  the  fees 
paid  by  CAM  to  the  Managers.  The 
Fund  will  disclose  for  each  Portfolio 
(both  as  a  dollar  amount  and  as  a 
perrentage  of  a  Portfolios  net  assets);  (i) 
Aggregate  fees  paid  to  CAM  and 
Affiliated  Managers:  and  (ii)  aggregate 
fees  paid  to  Managers  other  than 
Affiliated  Managers  ("Limited  Fee 
Disclosure").  For  any  Portfolio  that 
employs  an  Affiliated  Manager,  the 
Portfolio  will  provide  separate 
disclosure  of  any  fees  paid  to  the 
Affiliated  Manger. 

.\pplicants'  Legal  .\nalysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  which  has  been  approved  by 
the  vote  of  a  majority  of  the  outstanding 
voting  securities  of  such  registered 
investment  company  Rule  18f-2  under 
the  Act  provides  that  any  investment 
advisory  contract  that  is  submitted  to 
the  shareholders  of  a  series  investment 
company  under  section  15(a)  shall  be 
deemed  to  be  effectively  acted  upon 
with  respect  to  any  class  or  series  of 
such  company  if  a  majority  of  the 
outstanding  voting  securities  of  such 
class  or  series  vote  for  the  approval  of 
such  matter. 

2.  Form  N-IA  is  the  registration 
statement  used  by  open-end  investment 
companies.  Items  2.  5(b){iii),  and 
16(a)(iii)  of  Form  N-1 A  (and  after  the 
effective  date  of  the  amendments  to 
Form  N-IA.  items  3.  6(a)(l)(ii].  and 
15(a)(3),  respectively)  require  disclosure 
of  the  method  and  amount  of  the 
investment  adviser's  compensation. 
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3  Form  N-1 4  is  the  registration  form 
for  business  combinations  involving 
open-end  investment  companies  Item  3 
of  Form  N-14  requires  the  inclusion  of 
a  "table  showing  the  airrent  fees  for  the 
registrant  and  the  company  being 
acquired  and  pro  forma  fees,  if  different, 
for  the  registrant  after  giving  effect  to 
the  transaction." 

4  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  (the  '"Exchange 
Act").  Item  22(a)(3)(iv)  of  Schedule  14A 
requires  a  proxy  statement  for  a 
shareholder  meeting  at  which  a  new  fee 
will  be  established  or  an  existing  fee 
increased  to  include  a  table  of  the 
current  and  pro  forma  fees.  Items 
22(c)(l)(ii).  22{c)(l)(iii).  22(c)(8).  and 
22(c)(9),  taken  together,  require  a  proxy 
statement  for  a  shareholder  meeting  at 
which  the  advisory  contract  will  be 
voted  upon  to  include  the  "rate  of 
compensation  of  the  investment 
adviser,"  the  "aggregate  amount  of  the 
investment  adviser's  fees,"  a  description 
of  "the  terms  of  the  contract  to  be  acted 
upon"  and,  if  a  change  in  the  advisory 
fee  is  proposed,  the  existing  and 
proposed  fees  and  the  difference 
between  the  two  fees. 

5.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  SEC  by  registered 
investment  companies  Item  48  of  Form 
N-SAR  requires  investment  companies 
to  disclose  the  rate  schedule  for  fees 
paid  to  their  investment  advisers, 
including  the  Managers. 

6  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  SEC.  Sections  6-07(2)(a).  (b), 
and  (c)  of  Regulation  S-X  require  that 
investment  companies  include  in  their 
financial  statements  information  about 
investment  advisory  fees 

7  Section  6(c)  authorizes  the  SEC  to 
exempt  persons  or  transactions  from  the 
provisions  of  the  Act  to  the  extent  that 
an  exemption  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below 

8.  Applicants  assert  that  the  Fund's 
investors  rely  on  CAM  to  select  one  or 
more  Managers  best  suited  to  achieve  a 
Portfolio's  investment  objectives. 
Therefore,  applicants  assert  that,  from 
the  perspective  of  the  investor,  the  role 
of  the  Managers  is  comparable  to  that  of 
individual  portfolio  managers  employed 


by  other  investment  company  advisory 
firms.  Applicants  note  that  the 
Investment  Advisory  Agreement  will 
remain  subject  to  shareholder  approval. 

9.  Applicants  further  assert  some 
Managers  use  a  "posted"  rate  schedule 
to  set  their  fees,  particularly  at  lower 
asset  levels.  Based  upon  CAM's 
discussions  with  prospective  .Managers 
and  NASL.  applicants  believe  that  some 
organizations  may  be  unwilling  to  serve. 
as  Managers  at  any  fee  rate  other  than 
their  "posted"  fee  rates,  unless  the  rates 
negotiated  for  the  Portfolios  are  not 
publicly  disclosed.  Applicants  believe 
that  requiring  disclosure  of  Managers 
fees  may  deprive  CAM  of  its  bargaining 
power  while  producing  no  benefit  to 
shareholders,  since  the  total  advisory 
fee  they  pay  would  not  be  affected. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  m  any  order 
of  the  Commission  granting  the 
requested  relief: 

1  The  Fund  will  disclose  in  its 
registration  statement  the  Limited  Fee 
Disclosure. 

2.  CAM  will  not  enter  into  a  Portfolio 
Management  Agreement  with  any 
Affiliated  Manager  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Portfolio. 

3.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Trustees,  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then  existing 
Independent  Trustees. 

4.  Independent  counsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Trustees  wiil  be 
engaged  t^^ represent  the  Independent 
Trustees  of  the  Fund.  The  selection  of 
such  counsel  will  remain  within  the 
discretion  of  the  Independent  Trustees 

5.  CAM  will  provide  the  Board,  no 
less  frequently  than  quarterly,  vvith 
information  about  CAM's  profitability 
for  each  Portfolio  relying  on  the 
requested  relief.  The  information  will 
reflect  the  impact  on  profitability  of  the 
hiring  or  termination  of  any  Manager 
during  the  applicable  quarter, 

6.  Whenever  a  Manager  is  hired  or 
terminated,  CAM  will  provide  the  Board 
information  showing  the  expected 
impact  on  CAM's  profitabifity 

7.  When  a  Manager  change  is 
proposed  for  a  PortfoUo  with  an 
AffiUated  Manager,  the  Board,  including 
a  majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  refiected 
in  the  Board  minutes,  that  the  change  is 
in  the  best  interests  of  the  Portfolio  and 
its  shareholders  and  does  not  involve  a 


conflict  of  interest  from  which  CAM  or 
the  Affiliated  Manager  derives  an 
inappropnate  advantage. 

8  Before  a  Portfolio  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Portfolio  in  the  manner 
described  in  the  application  will  be 
approved  by  a  maionty  of  its 
outstanding  voting  securities,  as  defined 
m  the  Act.  or  in  the  case  of  a  new 
Portfolio  whose  public  shareholders 
purchased  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  11  below,  by 
the  sole  initial  shareholder(s)  before 
offering  shares  of  that  Portfoho  to  the 
public. 

9  CAM  will  provide  general 
management  services  to  the  Fund  and 
its  Portfolios,  including  overall 
supervisor.  responsibilit\  for  the 
general  management  and  investment  of 
the  Portfolios'  securities  portfolio,  and. 
sub)ect  to  review  ana  approval  by  the 
Board  will  (i)  set  the  Portfolio's  overall 
investment  strategies;  (li)  select 
Managers,  (iii)  when  appropriate, 
allocate  and  reallocate  the  Fund's  assets  . 
among  multiple  Managers;  (iv)  monitor 
and  evaluate  the  performance  of 
Managers,  and  (\ )  ensure  that  the 
Managers  comply  with  the  Portfolio's 
investment  obiectives,  policies  and 
restnctions 

10.  Within  60  days  of  the  hiring  of 
any  new  Manager,  shareholders  will  be 
furnished  all  information  about  the  new 
Manager  or  Portfolio  Management 
Agreement  that  would  be  included  in  a 
proxy  statement,  except  as  modified  by 
the  order  to  permit  Limited  Fee 
Disclosure,  Such  information  will 
include  Limited  Fee  Disclosure  and  any 
change  in  such  disclosure  caused  by  the 
addition  of  a  new  Manager  CAM  will 
meet  this  condition  by  providing 
shareholders,  within  60  days  of  the 
hiring  of  a  Manager,  with  an 
information  statement  meeting  the 
requirements  of  Regulation  14C  and 
St:hedule  14C  under  the  Exchange  Act. 
The  information  statement  also  will 
meet  the  requirements  of  Schedule  14A 
under  the  Exchange  Act.  except  as 
modified  by  the  order  to  permit  Limited 
Fee  Disclosure 

11  The  Fund  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 
the  application  In  addition,  each 
Portfolio  will  hold  itself  out  to  the 
public  as  employing  the  "Manager  of 
Managers'  structure  described  in  the 
application  The  prospectus  will 
prominently  disclose  that  CAM  has 
ultimate  responsibility  (sub)ect  to 
oversight  bv  the  Board)  to  oversee  the 
Managers  and  recommend  their  hiring, 
termination,  and  replacement. 
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12.  No  trustee  or  officer  of  the  Fund 
or  director  or  officer  of  CAM  will  own 
directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
over  which  such  person  does  not  have 
control)  any  interest  in  a  Manager 
except  for  (i)  ownership  of  interests  in 
CAM  or  any  entity  that  controls,  is 
controlled  by.  or  is  under  common 
control  with  CAM;  or  (ii)  ownership  of 
less  than  1%  of  the  outstanding 
securities  of  any  class  of  equity  or  debt 
of  a  publicly-traded  company  that  is 
either  a  Manager  or  an  entity  that 
controls,  is  controlled  by.  or  is  under 
common  control  with  a  Manager. 

For  the  Coimnission.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc  98-12403  Filed  5-«-98;  8;45  ami 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Rei««s«  No    W    ]*9'>3,  Fll«  No.  SR-OTC- 

Seit  Regulatory  Organizations;  Th« 
Depository  Trust  Company;  Notica  of 

Filinq  and  Immediate  Effectiveness  of 
Prop<^sed  Rule  Chanqe  RfXjardinq 
Fees  and  Charges 

May  4.  1998. 

Pursuant  to  Section  19(b)(1) »  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
April  16.  1998.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items.  I.  II.  and 
ni  below,  which  items  have  been 
prepared  primarily  by  [JTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-ReguIatotA  \  ii<.;.iiuzation's 
Statement  of  the  i  emis  of  Sulisi.mi  e  of 
the  Proposed  Rule  (Change 

The  proposed  rule  change  establishes 
fees  for  the  matching  feature  of  DTC's 

Institutional  Deliverv  (ID)  system. 

i!    S.'it  Kft^ulatorv  ( *ri;,ini /.It  inn's 

M.itfini'll!     it  !hf  \'  1 1  iHisr  ,  ■!      i!hl 
.Sia!u!.)i»    !'.,isis  !ii;     !tii'  Pi  1  (piiscd   Rule 

Chan.  !• 

In  Its  filing  with  the  Commission. 
OTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Items  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  matching  feature  is  an 
enhancement  to  the  current 
confirmation  and  affirmation  processing 
in  the  ID  system.'  The  proposed  fees  are 
designed  to  recover  DTC's  estimated 
service  costs  and  will  be  effective  for 
services  provided  after  April  30.  1998. 
Under  the  proposed  rule  change.  DTC 
will  charge  $0.08  for  each  matched  or 
unmatched  confirmation  in  addition  to 
the  regular  confirmation  fees.  DTC  will 
charge  this  fee  to  the  following  parties 
(1)  To  a  clearing  broker  for  each 
matched  or  unmatched  confirmation  to 
a  broker,  clearing  broker,  or  interested 
party;  (2)  to  the  clearing  agent  for  each 
matched  or  unmatched  confirmation  to 
the  ID  agent  or  clearing  agent:  and  (3)  to 
the  clearing  agent  or  clearing  broker  for 
each  matched  or  unmatched 
confirmation  to  an  institution  that  either 
agrees  to  pay  for  it  or  $0.04  when  the 
parties  agree  to  split  the  fee 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act* 
and  the  rules  and  regulations 
thereunder  because  it  provides  for  the 
equitable  allocation  of  dues.  fees,  and 
other  charges  among  DTC's  participants 
and  other  parties  that  use  DTC's  ID 
service. 

(B)  Self- Regulatory  Organizatiofi  's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(kimmission  .Action 

The  forexomg  rule  (.han^e  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  ■'  of  the  Act  and  Rule  19b- 
4(e)(2)*  promulgated  thereunder 
because  the  proposal  establishes  or 
changes  a  due,  fee.  or  other  chanje 
imposed  by  DTC.  At  any  time  withm 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  mav 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  prottH;tion  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Ai.A 

rV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington.  DC.  20549  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-06  and 
should  be  submitted  by  June  1.  1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority  ' 

Man{«rpt  H   McFarland. 

Deputy  Secretary. 

(FR  Dot  98-12350  Filed  5-*-98;  8:45  am] 
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IS  U.S.C.  78»(b)(l) 


'  The  CommUtion  has  modified  the  text  of  the 
sununarie*  prepared  by  DTC. 

'  For  a  description  of  the  matching  feature  of  tha 
ID  Syilem,  refer  to  Securities  Exchange  Ad  Ral 
No.  39832  (April  6.  1996).  63  FR  18062  (File  No 
SR-OTC-95-23i  (order  approving  proposed  rule 
change). 

M5U.S.C  78q-l. 


•  15  U.S.C  78»(bM3XAXll). 

•  17  CFR  240  19t>-4(eX2)- 
'17CFR200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39954,  File  No.  SR- 
MBSCC-©8-2] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Modifying  MBS 
Clearing  Corporation's  Schedule  of 
Charges  for  the  Dealer  Account  Group 

May  4.  1998. 

Pursuant  to  Section  19[b)(lJ  ■  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  herebv  given  that  on 
April  10,  1998.  the  MRS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  describ«.^d  m  Items !.  II.  and 
in  below,  which  items  have  been 
prepared  primarily  by  MBSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  proposed  rule  change  modifies 
MBSCC's  schedule  of  charges  for  the 
dealer  account  group.-' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(Al  Self-Hegulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  ttie  Proposed  Rule 
Change 

The  proposed  rule  change  modifies 
MBSCC's  schedule  of  charges  for  the 
dealer  account  group  Specifically,  the 
proposed  rule  change  reduces  account 
maintenance  fees,  currently  at  $350  per 
month  for  each  account,  for  participants 
that  use  a  common  investment  manager 
to  process  trades  with  MBSCC 


'  15  use   78s(b)(l). 

2  MB50;  ha.s  separate  fee  schedules  for  brokers 
and  dealers  The  dealer  account  group  is  the  fee 
schedule  for  dealers'  accounts 

^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MBSCC. 


The  new  account  maintenance  fee  for 
a  participant  that  uses  a  common 
investment  manager  to  process  trades 
with  MBSCC  is  based  on  the  total 
number  of  accounts  a  participant 
maintains  with  an  investment  manager. 
The  new  monthly  account  maintenance 
fees  are  S350  for  one  account,  S185  per 
account  for  two  or  three  accounts,  $150 
per  account  for  four  to  seven  accounts. 
SI 30  per  account  for  eight  to  ten 
accounts,  and  S120  per  month  for  more 
than  ten  accounts. 

The  reduced  account  maintenance 
fees  reflect  efficiencies  obtained  by 
using  a  common  investment  manager  to 
process  trades  with  MBSCC  such  as 
reduced  communications  costs,  systems 
overhead,  and  support  services  that 
result  in  savings  to  MBSCC  MBSCC 
will  implement  these  changes 
commencing  with  its  May  19Q8  billing 
cycle. 

MBSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  "* 
and  the  rules  and  regulations 
thereunder  because  it  provides  for  the 
equitable  allocation  of  dues,  fees,  and 
other  charges  among  MBSCC's 
participants, 

iBl  Seff-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 

proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
.Vfembers,  Participants  or  Others 

No  written  comments  ha\e  been 
solicited  or  received,  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  MBSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cxinunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19{b)(3)(A){ii)  5  of  the  Act  and  pursuant 
to  Rule  19b-4(e){2)6  promulgated 
thereunder  in  that  the  proposed  rule 
change  establishes  or  changes  a  due,  fee. 
or  other  charge  imposed  by  the  self- 
regulatory  organization,  A\  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  proposed  rale 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessan,  or 
appropnate  in  the  public  interest,  for 
the  protection  of  investors,  or  othenvise 


in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW,. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betvs'een  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  IX  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  SR-MBSCC-98- 
02  and  should  be  submitted  by  June  1. 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  Mel  arland. 
Deputy  Secretary 
(PR  Doc  98-12349  Filed  5-«-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-39946   File  Ho  SR-PCX- 
98-081 

Sell- Regulatory  Organizations;  Nottce 
of  Filing  and  Immediate  Ettectrveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.,  Relating  tc 
Assessment  tor  New  Facilities 

.May  1,  1998 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  Act  ")  >  and  Rule  19b— 4  thereunder.* 
on  February  9,  1998.  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission  "  or  "SEC") 
a  proposed  rule  change  SR-PCX-98-08. 
The  proposed  rule  change  is  described 


M5  U.S.C,  78q-l, 
'15U,S.C.  78s(b)(3)(A)(ii). 
•17CFR240  19t>-4(e)(2). 


'  17  CFR  200.3O-3(a)(12). 

'15U.S.C7a8(b)(lJ. 
»17CFR240.19b-4. 
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in  Items  [.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  proposed 
rule  change  was  originally  submitted  by 
the  Exchange  with  a  request  for 
Commission  action  pursuant  to  Section 
19(b)(2)  of  the  Act.^  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  March  11. 
1998.*  No  comments  were  received  on 
the  proposal. 

During  the  initial  comment  period  for 
the  proposal,  on  March  19.  1998,  the 
Exchange  Tiled  a  letter  amendment. 
Amendment  No.  1  to  the  filing.'  which 
requested  that  the  Commission  act  upon 
the  filing  pursuant  to  its  authority  under 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.*  because  the  filing 
establishes  a  due.  fee.  or  other  charge  of 
the  Exchange,  in  accordance  with 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (3)  of  Rule  19b— 4 
thereunder,  the  proposed  rule  change 
became  immediately  effective  upon  the 
Exchange's  filing  of  Amendment  No.  1. 
The  Commission  is  therefore  pubUshing 
this  release  to  provide  public  notice  of 
Amendment  No.  1  to  File  No.  SR-PCX- 
98-08  and  the  immediate  effectiveness 
of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  assess  the 
owners  of  each  of  the  552  Exchange 
memberships  in  order  to  provide  an 
equity  base  for  financing  land  and  new 
facilities  for  the  Exchange.  These 
facilities  will  include  new  trading 
floors,  technology  facilities,  office  space 
and  equipment. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


M5U.S.C.  784(b). 

*  Securities  Exchange  Act  Release  No.  39719 
(March  4,  1998).  63  FR  29719  (March  11.  1998). 

'See  letter  from  Michael  D.  Pierson.  Senior 
Attorney.  PCX  to  Sarrita  Cypress.  Office  of  Market 
Supervision.  SEC.  dated  March  19,  1998. 

•15U.S.C  78»(b)(3)(A)and  17  CFR  240.19b-t(e) 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  assess 
the  owners  of  each  of  its  552 
memberships  $36,000,  to  be  paid  by 
each  membership  owner  in  monthly 
installments  of  $1,000.  The  installments 
are  payable  on  a  monthly  basis  and  may 
not  be  paid  in  advance.  The  purpose  of 
the  assessment  is  to  provide  an  equity 
base  to  finance  land  and  facilities  to 
house  the  Exchange's  new  trading 
floors,  technology  facilities,  associated 
office  space  and  equipment.  The 
ExcJiange  intends  to  treat  funds  from  the 
a.ssessment  as  a  contribution  to  capital 
that  will  be  segregated  from  PCX 
operating  funds. 

The  Exchange  expects  that  the  cost  of 
the  facilities  will  greatly  exceed  the 
amount  to  be  raised  by  this  assessment. 
In  that  regard,  the  Exchange  intends  to 
arrange  additional  financing  for  its  new 
facilities.  The  amount  raised  by  the 
assessment  will  serve  as  an  equity  base 
that  will  aid  in  the  process  of  obtaining 
additional  financing. 

The  Exchange's  new  facilities  will 
consoHdate  the  Exchange's  San 
Francisco  administrative  and 
operational  facilities  into  a  single 
location,  will  include  a  larger  options 
trading  floor  and  an  appropriately 
designed  equities  trading  facility  that 
will  better  serve  the  trading  of  equity 
securities  and  option  contracts,  and  will 
provide  office  space  for  members  and 
member  organizations,  including 
clearing  firms.  The  need  for  new 
facilities  is  based  upon  the  Exchange's 
current  growth  rate  and  its  need  to 
provide  effective  services  to  its 
membership.  The  move  will  also  allow 
the  Exchange  to  increase  the  operational 
efficiency  and  improve  the  services  it 
provides  to  the  investing  public. 

The  Exchange  recognizes  that  the 
current  industry  trend  towards 
electronic  trading  will  affect  the 
Exchange's  future  needs  for  trading  floor 
space,  particularly  in  the  trading  of 
equity  securities.  But  with  regard  to  the 
trading  of  options  contracts,  the 
Exchange  believes  that  it  will  still  need 
a  significantly  larger  trading  floor 
because  the  Exchange  anticipates  that 
electronic  options  trading  will  o(>erate 
in  tandem  with  the  current  open  outcry 
floor  market.  The  Exchange  also  notes 
that  its  need  to  move  to  new  facilities 
is  due  in  part  to  the  continuing  growth 
of  its  options  business  in  recent  years. 
The  move  will  also  fulfill  the 
Exchange's  need  to  operate  in  facilities 
with  enhanced  emergency  power  and 


business  recovery  systems.  The 
Exchange  notes  that  it  previously 
imposed  an  assessment  on  its 
membership  in  1988  and  1984.' 

The  Exchange  is  currently  studying 
ways  in  which  it  might  provide  future 
benefits  (such  as  a  rebate  of  the 
proposed  assessment,  if  permitted  in  the 
future  by  financial  circumstances)  to  the 
seat  holders  who  pay  some  or  all  of  the 
assessment.  The  Exchange  will  also 
require  PCX  seat  owners  and  their 
lessees,  if  any.  to  specify  in  an 
addendixm  to  their  leases  whether  rent 
under  those  leases  will  be  increased  to 
reflect  the  assessment  and  whether  any 
potential  benefits  ultimately  returned  to 
seat  owners  with  respect  to  the 
assessment  will,  in  turn,  be  paid  of 
transferred  by  the  seat  owner  to  the 
lessee. 

2.  Statutory  Basis 

The  proposal  is  consistent  with 
Section  6(b)  •  of  the  Act,  in  general,  and 
Section  6(b)(4).®  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  or  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. '° 


'  In  1988.  the  Exchange  imposed  an  interim 
monthly  assessment  on  each  of  its  551  regular 
memberships,  consisting  of  two  parts:  a  flat  fee  of 
$600  per  month  and  supplemental  activity  charge, 
applied  differently  for  Equities  and  Options 
Members,  averaging  S600  per  month  per  Member. 
The  assessment  was  imposed  in  order  for  the 
Exchange  to  meet  its  operational,  technology,  and 
facilities  needs.  See  Securities  Exchange  Act 
Release  No  25617  (April  26.  1988).  53  FR  15761 
(May  3.  1988).  In  1984.  the  Exchange  imp>osed  a 
special  fee  of  $6,000  on  the  503  memberships 
outstanding  as  of  December  15.  1983.  for  an 
aggregate  assessment  of  approximately  S3  million. 
The  purpose  of  the  assessment  was  to  raise 
Pinancing  for  contemplated  facilities  improvements 
to  the  Los  Angeles  and  San  Francisco  Equity  Floors 
and  the  San  Francisco  Options  Floor.  See  Securities 
Exchange  Act  Release  No  20550  (January  11,  1984). 
49  FR  2178  (January  18.  1984)  (order  approving  File 
No.  SR-PSE-83-24,  which  was  submitted  pursuant 
to  Section  19(b)(3)(A)  of  the  Exchange  Act). 

•l5U.S.C78f(b). 

•15U.S.C  78f(bK4). 

'"The  Commission  notes  that,  although  the 
Exchange  did  not  formally  request  comments  on  the 
rule  filing  from  members,  it  did  hold  a  series  of 
meetings  to  apprise  members  of  the  proposed 
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III   Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
a  due,  fee,  or  other  charge  imposed  by 
the  Exchange  and.  therefore,  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraphs  (e)  of  Rule 
19b— 4  thereunder."  At  any  time  within 
60  days  of  the  filing  of  Amendment  No 
1  to  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessan,-  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  !n\ited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nile 
change  is  c;onsistent  with  the  Act. 
Persons  malting  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V  . 
Washington.  DC:  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission  s  Public  Reference 
Room.  450  Fifth  Street,  NW.. 
Washington.  DC  20540  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-98-08 
and  should  be  submitted  by  )une  1. 
1998. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority  '2 
Margaret  H.  McFarland. 

Deputy  Secrptary- 

|FR  Doc  98-12351  Filed  S-«-98;  8:45  am) 
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project  10  finance  land  and  facilities  to  house  the 
Exchange,  Subsequent  tn  those  meetings,  the 
Exchange  received  a  petition  signed  by 
approximately  165  Options  Floor  Members 
opposing  the  proposed  new  Lxt.lange  facilities  and 
assessment  plan  A  cop\  of  t.he  petition  has  tjeen 
filed  with  the  Commission  as  Exhibit  A  to  the  Ruie 
19b— 4  filing  for  the  proposed  rule  change. 

"15  use.  785(b!(3l(Al  and  17  CFR  19b-l(e). 

"  17  CFR  200  iO-3ia)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Office  of  the  Secretarv.  DC3T 
ACTION:  .Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
I'  S  C  3501  et  .spq  ).  this  notice 
announces  that  the  Information 
Collection  (ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment  The  ICRs 
describes  the  nature  of  the  information 
collection  and  their  expected  burden. 
The  Federal  Register  Notice  with  a  60- 
dav  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on 
November  20.  1997  |62  FR  224' 

DATES:  Comments  must  be  submitted  on 
or  before  lune  10.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
ludith  Street,  .\BC-100;  Federal 
Aviation  Administration;  800 
Independence  Avenue.  SW.: 
Washington,  DC  20591:  Telephone 
number  (202)  267-9895 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (F.\Aj 

Tif/e;  Pilot  Medical  Certification 
Customer  Service  Survev 

OMB  Control  Sumtxr  2120-0624. 

Type  of  Request  Extension  of  a 
currentlv  approved  collection. 

Affected  Public  48,000  Pilots. 

Abstract:  This  information  is  being 
conducted  to  comply  with  the  Executive 
Order  12862.  Setting  Customer  Service 
Standards  The  information  will  be  used 
to  evaluate  agency  performance  in  the 
area  of  pilot  medical  certification.  The 
completion  of  this  form  is  voluntarv  and 
the  information  collec:tion  will  be 
conducted  anonymouslv 

Estimated  .Annual  Burden  Hours: 
2,400  hours 

Addressee  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  72.5-1 7th  Street,  NW  . 
Washington,  DC  20503.  Attention  DOT 
Desk  Officer 

Comments  are  in\ited  on:  Whether 
the  proposed  collection  of  information 
IS  necessar\  for  the  proper  performance 
of  the  functions  of  the  Department , 
including  whether  the  information  will 
have  practical  utility,  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 


\s  avs  to  enhance  the  quality,  utility  and 
claritv  of  the  information  to  be 
coiiectea  ana  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC,  on  May  5, 1998. 
Vanester  M.  Williams. 
Qearance  Officer.  United  States  Department 
of  Transportation . 
(FR  Doc  98-12440  Filed  S-8-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings.  Agreements 
Filed  During  the  Week  Ending  of  May 
1, 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-98-3793. 
Date  Filed:  April  28.  1998 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
COMP  Telex  Mail  Vote  937. 
(Euro)  Conversion  Resolution  OlOh. 
Intended  effective  date:  June  1, 
1998 
PauteMe  \    Twinp. 
Federal  Register  Liaison. 
IFR  Doc  9ft-l  2369  Filed  5-8-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  lor  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  May  1,  1998 

The  following  Applications  for 
Ortificates  of  Public  Convenience  and 
Necessitv  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings 

DocAef  Number  OST-98-3801. 

Dare  Fnpn  April  30.  1998, 
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Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  28,  1998. 

Description:  Application  of  Chileinter 
Airlines  S.A.  for  a  foreign  air  carrier 
permit,  pursuant  to  49  U.S.C.  41302  to 
allow  it  to  engage  in  charter  foreign  air 
transportation  of  persons,  property,  and 
mail  between  a  point  or  points  in  Chile 
and  a  point  or  points  in  the  United 
States,  via  intermediate  points,  as 
provided  by  the  U.S.-Chile  Air 
Transport  Agreement  of  1989.  as 
amended,  and  to  operate  additional  ad 
hoc  charters  pursuant  to  14  C.F.R.  Part 
212 

Paulette  V.  Twine. 
Federal  Register  Liaison. 
(FR  Doc.  98-12370  Filed  5-»-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intefit  to  Prepare  an  Environmental 
Impact  Statement  and  to  Hold  an 
Environmental  Scoping  Meeting  tor 
Cleveland  Hopkins  International 
Airport.  Cleveland,  OH 

AGENCY:  federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  to  hold  a  public  scoping 

meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  publiQthat 
environmental  documentation, 
including  an  Environmental  Impact 
Statement  (EIS).  will  be  developed  to 
address  environmental  and  related 
impacts  expected  with  the  proposed 
expansion  of  Cleveland  Hopkins 
International  Airport.  Cleveland.  Ohio. 
FOfl  FURfHER  INFORMATION  CONTACT: 
Ernest  Gubry,  Federal  Aviation 
Administration.  Detroit  Airports  District 
Office,  Willow  Run  Airport.  East.  8820 
Beck  Road.  Belleville.  Michigan  48111. 
734-487-7280. 
SUPPlfMENTARY  INFORMATKDN;  The  FAA 

will  prepare  an  EIS  concurrently  with 
the  Hnalization  of  a  Master  Plan  for 
Cleveland  Hopkins  International 
Airport.  Currently,  the  City  of  Cleveland 
has  a  proposal  for  the  relocation  and 
extension  of  Runway  5L/23R  and  the 
extension  of  Runway  5R.  Associated 
with  this  development  would  be  the 
relocation  of  Brook  Park  Road, 
development  of  new  aic  traffic  control 
procedures,  and  development  of 
methods  for  providing  noise 
compatibility  with  the  surrounding 
communities.  The  EIS  will  also  evaluate 
the  cumulative  impacts  anticipated  to 


occur  as  a  result  of  the  implementation 
of  foreseeable  future  improvements  at 
Cleveland  Hopkins  International 
Airport. 

Comments  and  suggestions  are  invited 
from  federal,  state,  and  local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  significant  issues  are  identified. 
Copies  of  materials  to  be  evaluated  can 
be  obtained  by  contacting  the  FAA 
information  contact  listed  above. 
Comments  and  suggestions  may  be 
mailed  to  the  same  address. 

Public  Scoping  Meeting 

To  facilitate  receipt  of  comments,  two 
scoping  meetings  will  be  held  on 
Wednesday,  June  17,  1998.  A  resource 
agency  meeting  will  be  held  from  1:00 
p.m.  to  3:00  p.m.  at  the  Cleveland 
Convention  Center,  500  Lakeside  (Room 
212A),  Cleveland,  Ohio  44114.  A  public 
workshop  and  scoping  meeting  will  be 
held  from  5:00  p.m.  to  8:00  p.m.  at  the 
Cleveland  Convention  Center,  500 
Lakeside  (Room  212B).  Cleveland,  Ohio 
44114,  to  solicit  comments  and  input 
from  the  general  public  on  the 
environmental  analysis  process.  If  you 
plan  on  attending  the  resource  agency 
meeting,  please  contact  Mr.  Ernest 
Gubry.  Written  comments  and 
recommendations  may  be  sent  to  Mr. 
Gubry's  office  at  the  above  noted 
address  prior  to  June  30.  1998. 

Issued  in  Des  Plaines.  Illinois,  on  May  4. 

1998 

Benito  De  Leon, 

Manager.  Planning/Programming  Branch. 

FAA,  Great  Lakes  Region. 

jFR  Doc.  98-12441  Filed  5-8-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No  NKTSA -98-^803] 

Decision  That  Nonconforming  1993 
Audi  100  Passenger  Cars  Are  Eligible 
for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  IXDT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1993  Audi  100 
passenger  cars  are  eligible  for 
importation. 

summary:  This  notice  announces  the 
decision  by  NHTSA  that  1993  Audi  100 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 


into  the  United  States  because  they  are 

substantially  similar  to  vehicles 

originally  manufactured  for  importation 

into  and  sale  in  the  United  States  and 

certified  by  their  manufacturer  as 

complying  with  the  safety  standards 

(the  U.S.  certified  version  of  the  1993 

Audi  100),  and  they  are  capable  of  being 

readily  altered  to  conform  to  the 

standards. 

DATES:  This  decision  is  effective  May 

11,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:, 

George  Entwistie.  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

5306) 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  L'nited  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  bein^  readily  altered  to 
confonn  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTS.A  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593  7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  penod, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register 

J.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (Registered  Im porter  90-006) 
petitioned  NHTSA  to  decide  whether 
1993  Audi  100  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  under  DcK;ket  No.  NHTSA  98- 
3453  on  Februan,  18,  1998  (63  FR  8252) 
to  afford  an  opportunity  for  public 
comment  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition 

One  comment  was  received  in 
response  to  the  notice  of  the  petition, 
from  Volkswagen  of  America.  Inc. 
("Volkswagen"),  the  United  States 
representative  of  Audi  AG,  the  vehicle's 
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manufacturer.  In  this  comment, 
Volkswagen  disputed  J.K.'s  claim  that 
the  non-U.S.  certified  1993  Audi  100 
complie»with  the  Bumper  Standard 
found  in  49  CFR  Part  581.  Volkswagen 
also  contended  that  the  vehicle  is  only 
equipped  with  a  driver's  side  air  bag, 
and  lacks  a  knee  bolster  on  the  driver's 
side  that  is  necessary  to  meet  the 
unbelted  test  requirements  of  Standard 
No.  208.  Occupant  Crash  Protection. 
Volkswagen  additionally  observed  that 
the  vehicle  is  not  equipped  with  a 
passenger  side  air  bag  or  knee  bolster, 
which  it  asserts  are  necessary  for 
compliance  with  Standard  No.  208. 

Volkswagen  also  stated  that  the  US 
certified  version  of  the  1993  Audi  100 
has  been  designated  a  high  theft  line 
vehicle  under  the  Theft  Prevention 
Standard  at  49  CFR  Part  541. 
Volkswagen  contended  that  the  U.S. 
certified  1993  Audi  100  received  an 
exemption  from  the  parts  marking 
requirements  of  the  standard  on  the 
basis  that  it  is  equipped  with  an  anti- 
theft  system  which  differs  from  the 
system  found  on  the  non-U. S.  certified 
version  of  the  vehicle.  As  a 
consequence.  Volkswagen  asserted  that 
the  non-U.S.  certified  1993  Audi  100 
would  have  to  be  modified  prior  to 
importation  so  that  it  is  equipped  with 
the  same  anti-theft  system  as  that  found 
on  its  U.S.  certified  counterpart 

NHTSA  accorded  J.K.  an  opportunity 
to  respond  to  Volkswagen's  comment.  In 
Its  response,  J.K.  stated  that  all  vehicles 
imported  under  the  petition  will  be 
inspected  to  ensure  that  those 
manufactured  on  or  after  September  1. 
1993  are  equipped  with  dual  air  bags. 
Additionally,  J.K.  stated  that  knee 
bolsters  will  be  installed  on  vehicles 
that  lack  these  components  to  achieve 
compliance  with  Standard  No.  208. 

With  respect  to  the  Theft  Prevention 
Standard  compliance  issue  raised  by 
Volkswagen,  J.K.  asserted  that  all  cars 
produced  after  1987  that  it  has  imported 
for  use  in  the  United  States  are  marked 
in  the  required  locations  regardless  of 
whether  they  have  been  designated  as  a 
high  theft  line  or  are  equipped  with  an 
alarm  system.  J.K.  also  stated  that  a  U.S. 
model  anti-theft  alarm  system  will  be 
installed,  where  necessar\',  prior  to  the 
importation  of  any  vehicles  to  be 
imported  under  the  petition. 

NHTSA  believes  that  J.K.'s  response 
adequately  addresses  the  comments  that 
Volkswagen  has  made  regarding  the 
petition.  NHTSA  further  notes  that  the 
modifications  described  by  J.K..  which 
have  been  performed  with  relative  ease 
on  thousands  of  motor  vehicles 
imported  over  the  years,  would  not 
preclude  non-U.S  certified  1993  Audi 
100  passenger  cars  from  being  found 


"capable  of  being  readily  altered  to 
comply  with  applicable  motor  vehicle 
safety  standards."  Accordingly  NHTS.\ 
has  decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subfect 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entr\-.  VSP-244  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  .\HTSA  hereby  decides  that 
1993  .^udi  100  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  substantially 
similar  to  1993  Audi  100  Quattro 
passenger  cars  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C.  30115,  and  are  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593  8:  delegations  of  authority 
at  49  CFR  1  50  and  501.8 

Issued  on   May  6   1998. 
Marilynne  Jacobs. 

Director.  Office  of  Vehicle  Safety  Compliance. 
|FR  Doc  98-12438  Filed  5-8-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.  NKTSA-eS-3806] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1995 
Ferrari  456  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995 
Ferrari  456  passenger  cars  are  eligible 
for  importation 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1995  Ferran  456 
that  was  not  originally  manufac-tured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 


similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  m  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complvTng  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  confonn  to  the  standards. 

DATE:  The  closing  date  for  comments  on 
the  petition  is  June  10.  1998 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Management, 
Room  PL-401,  400  Seventh  St.,  SW. 
Washington,  DC  20590.  [Docket  hours 
are  from  10  am  to  5  pm] 

FOR  FURTHER  INFORMATK3N  CONTACT: 

George  Entv^istle.  Office  of  Vehicle 

Safetv  Compliance.  NHTSA  (202-366- 

53061 

SUPPLEMENTARY  INFORMATION! 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibiUty  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593  "   NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register 

J  K  Motors  of  Kingsville,  Maryland 
("J.K")  (Registered  Importer  90^006) 
has  p>etitioned  NHTSA  to  decide 
whether  1995  Ferran  456  passenger  cars 
are  eligible  for  importation  into  the 
United  States  The  vehicle  which  J.K. 
believes  is  substantially  similar  is  the 
1995  Ferrari  456  that  was  manufactured 
for  importation  into,  and  sale  in.  the 
United  States  and  certified  by  its 
manufacturer  as  confomun^to  all 
applicable  Federal  motor  vehicle  safety 
standards. 


2->H<M) 
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The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1995 
Ferrari  456  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1995  Ferrari  456. 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  (o  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1995  Ferrari  456 
is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  '   '   '.  103 
Defrosting  and  Defogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses.  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems.  116 
Brake  Fluid.  1 24  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement.  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention.  216  Roof  Crush  Resistance. 
219  Windshield  Zone  Intrusion.  301 
Fuel  System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  inscription  of  the  word 
"Brake"  on  the  dash,  in  place  of  the 
international  ECE  warning  symbol;  (b) 
replacement  of  the  speedometer/ 
odometer  with  one  calibrated  in  miles 
per  hour 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamps 
and  front  sidemarker  lights;  (b) 
installation  of  U.S. -model  taillamp 
assemblies  and  rear  sidemarker  lights: 
(c)  installation  of  a  U.S.-model  high- 
mounted  stop  light  assembly 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  key  microswitch  and  a 
warning  buzzer. 


Standard  No.  118  Power  Window 
Systems:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer  wired  to  the  seat  belt 
latch;  (b)  replacement  of  the  seat  belts 
and  the  driver's  and  passenger's  side  air 
bags,  knee  bolsters,  control  unit  and 
sensors  with  US. -model  components  on 
vehicles  that  are  not  so  equipped.  The 
petitioner  states  that  the  vehicle  is 
equipped  with  combination  lap  and 
shoulder  restraints  are  automatic,  self- 
tensioning.  and  that  release  by  means  of 
a  single  red  push  button  at  both  front 
and  rear  outboard  designated  seating 
positions. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  door  bars  on 
vehicles  that  are  not  so  equipped. 

With  regard  to  compliance  with  the 
Bumper  Standard  found  in  49  CFR  Part 
581.  the  p>etitioner  states  that  the 
bumpers  and  the  support  structure  for 
the  bumpers  on  the  non-U.S.  certified 
1995  Ferrari  456  are  identical  to  those 
found  on  the  vehicle's  U.S.  certified 
counterpart.  The  petitioner  notes, 
however,  that  some  of  these  bumpers 
may  have  to  be  replaced  if  they  do  not 
have  holes  cut  into  the  side  to 
accommodate  side  marker  lights. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  Seventh  Street.  S.W.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(lHA)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on:  May  6.  1998. 
Marihynne  F«cobs. 

Director.  Office  of  Vehicle  Safety  Compliance. 
[PR  Doc.  98-12439  Filed  5-8-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meetings 

AGENCY:  Research  and  Special  Programs 

Administration  (RSP.-M.  Department  of 

Transportation. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  public  meetin^^s  in  preparation 
for  and  to  report  the  results  of  the 
fifteenth  session  of  the  United  Nation's 
Sub-Committee  of  Experts  on  the 
Transport  of  Dangerous  Croods 
(UNSCOE)  to  be  held  lune  29  through 
July  10.  1998  in  Geneva,  Switzerland. 
DATES:  June  18.  1998.  9:30  AM-1:00  PM: 
luU   If.    1^88.  q  30  AM-1:00  PM. 
ADDRESSES:  Both  meetings  will  be  held 
in  room  6244.  Nassif  Building.  400 
Seventh  Street  SVV    Washington.  IXI 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frist  VVybenga.  Inten^ationai  Standards 
Coordinator.  Office  of  Hazardous 
Materials  Safety.  Department  of 
Transportation    WashinKton.  DC  20590; 
(202) 365-0656 

SUPPLEME^^■ARY  INFOflMATlON:  The 
primary-  purpose  of  the  first  meeting 
will  be  to  prepare  for  the  fifteenth 
session  of  the  UNSCOE  and  to  discuss 
U.S.  positions  on  UNSCOE  proposals. 
The  primary  purpose  of  the  second 
meeting  will  be  to  provide  a  briefing  on 
the  outcome  of  the  session  and  to 
prepare  for  the  Twentieth  Session  of  the 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  which  is  scheduled 
for  December  7-18,  1998  in  Geneva. 
Switzerland.  Topics  to  be  covered 
during  the  public  meeting  include 
matters  related  to  restructuring  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  (^ods  into  a  model  rule 
including  development  of^acking 
instructions  prescribed  the  t\  pes  of 
packagings  for  specific  materials. 
international  harmonization  of 
classification  criteria  and  labeling. 
review  of  intermodal  portable  tank 
requirements  including  requirements  for 
multi-element  gas  containers,  review  of 
the  requirements  applicable  to  small 
quantities  of  hazardous  materials  in 
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transport  (limited  quantities), 
classification  of  individual  substances, 
requirements  for  toxic-by-inhalation 
substances  and  requirements  applicable 
to  the  classification  and  transportation 
of  explosives. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Copies  of  documents  submitted  to  the 
fifteenth  session  of  the  UNSCOE 
meeting  may  be  obtained  from  the  RSPA 
Dockets  Division  (202-366-5046)  or  by 
downloading  them  from  the  United 
Nations  Transport  Division's  web  site  at 
http://www.itu.int/itudoc/un/editrans/ 
dgdb/dgscomm.html.  This  site  may  also 
be  accessed  through  RSPA's  Hazardous 
Materials  Safety  Homepage  at  http:// 
hazmat.dot.gov/intstandards.htm. 

Issued  in  Washington.  IDC  on  May  5.  1988. 
Robert  A.  McGuire, 
Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 
(PR  Doc.  98-12345  Filed  S-8-98;  8:45  am) 

8IL1.M0  COOE  «»10-«0-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  papterwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  vdthin  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Subscription  for 
purchase  of  Treasury'  Securities-State 
and  Local  (Government  Series  One-Day 
Certificates  of  Indebtedness. 
DATES:  Written  comments  should  be 
received  on  or  before  July  13,  1998.  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt.  200  Third 


Street.  Parkersburg,  WV  26106-1328, 
(304) 480-6553 
SUPPLEMENTARY  INFORMATION: 

Title:  Subscription  for  Redemption  of 
U.S.  Treasury  Secunties  State  and  Local 
Ciovemment  Series  One-Day  Certificates 
of  Indebtedness. 

0MB  Number  1535-0082, 

Form  Number:  PD  F  5237 

Abstract:  The  information  is 
requested  to  establish  an  account  for 
State  and  Local  (Government  entities 
wishing  to  purchase  Treasurv 
Securities 

Current  Actions:  None 

Type  of  Review  Extension. 

Affected  Public  State  or  Local 
(Government. 

Estimated  Number  of  Respondents 
300. 

Estimated  Time  Per  Respondent  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  39. 

Request  For  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  5.  1998. 
Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 

Branch 

(FR  Doc.  98-12398  Filed  5-ft-98  8  45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and  or  continuing  information 
coiiections.  as  required  by  the 
Paperworit  Reduction  ,^ct  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  for  Redemption 
of  US  Treasure'  Secunties-State  and 
Local  Government  Senes  Or.e-Day 
Certificates  of  Indebtedness 
DATES:  Written  comments  should  be 
received  on  or  before  luly  13,  1998,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe,  200  Third  Street  Parkersburg. 
WV  26106-1328 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additiona;  information  or 
copies  of  the  form  and  mstratnions 
should  be  directed  to  \'icki  S  Thorpe, 
Bureau  of  the  Public  Debt  200  Third 
Street,  Parkersburg  WV  26106-1328, 
(304) 480-6553 
SUPPLBHENTARV  INFORMATION: 

Title  Request  for  Redemption  of  U.S. 
^Treasury  Securities  State  and  Local 
Government  Series  One-D8\  Certificates 
of  Indebtedness 

OMB  Number  153.^-0083 

Farm  Sumber  PD  F  5238. 

.Abstract  The  information  is 
requested  to  process  redemption  for 
State  and  Local  Government  entities. 

Current  .Actions  None 

Type  of  Be\iev,-  Extension. 

.Affected  Public  State  or  Local 
CTOvemment 

Estimated  Number  of  Respondents: 
300 

Estimated  Time  Per  Respondent:  3 
minutes 

Estimated  Total  Annual  Burden 
Hours   15. 

Request  For  Comments  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and  or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record  Comments  are  invited  on: 
(a,i  Whether  trie  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency   including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  fc)  ways  to  enhance  the 
quality,  utility,  and  clarify  of  the 
information  to  be  collected,  id)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


IH'iH 


ftifr.ii 


'vm   \'. 


technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  5.  1998. 
Vkki  S.  Thorpe. 

Manager.  Graphics,  Printing  and  Records 

Branch. 

|FR  Doc.  98-12399  Filed  S-8-98:  8:45  ami 
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;)f  PAR 'Mt  N  T   .",'f    'M^     TPLASUMy 

^''  ■■[)<■■  V'<'  Collection,  Cofnrnent 

*ctk)n:  Notice  and  request  for 
(.umments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  resolution  by  governing 
body  of  an  organization  authorizing 
assignment  and  disposition  of 
securities. 

DATES:  Written  comments  should  be 
received  on  or  before  July  13.  1998,  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
tJureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg.  WV  26106-1328. 
(304)  4Rf>-6')')3 
SUPPLtMfN'ii"    NfORMATION: 

Titif  M'souHion  by  Governing  Body 
of  an  Organization  Authorizing 
Assignment  and  Disposition  of 
Specified  Securities  Owned  in  Its  Own 
Right  or  in  a  Fiduciary  Capacity. 

0MB  Number  1535-0117. 

Form  Number:  PD  F  1010. 

Abstract:  The  information  is 
requested  to  establish  the  official's 
authority  to  act  on  behalf  of  the 
organization. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for 
profit. 


Estimated  Number  of  Respondents: 
25. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
fwrformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  Mav  S   1998. 
Vicki  S.  Thou..' 

Manager,  urapnics.  Printing  and  Records 
Branch. 

IFR  Doc.  9»-12400  Filed  S-8-98;  8:45  am) 
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Df-P'ARTMENT  OF  THF   TREASURY 

BuM;'au  jf  fif.  Public  Det)t 


i  ^  f  i ,  -;  r.    C  o  m  m  en ! 


ACTION:  Notice  and  request  for 
comments. 


s  MM  A    T :  The  Department  of  the 
1 1  r<i;>ui  y ,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  bond  of  indemnity  and 
waiver  request. 

DATES:  Written  comments  should  be 
received  on  or  before  July  13.  1998,  to 
be  assured  of  consideration. 

ADDRESS:  Direct  all  written  comments  to 
Bureau  of  the  Public  Debt.  Vicki  S. 


Thorpe,  200  Third  Street.  Parkersburg, 
WV  26106-1328. 

FOn  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  mfornia'in:;  or 
copies  of  the  form  and  instnn  iioiss 
should  hf  ■:..'»•(  '.>■:'.  ':.■'  \'i(  ki  >    Ihd.rpe, 
Bureau  of  iNr' r  .■.!.i    iH'ht    -iHi  Third 
Street,  PariciTsiu.rK,  \\A  2b]<ih-  l  i^H, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

litie.  Bond  ot  indemnity  and 
Detached  Coupon  Statement. 

OMB  Number:  1535-0097. 

Form  Numbers:  PD  F  4   h  ^    4 1  i87-l . 
4087-3, and  5380 

Abstract:  The  infonudtion  is 
requested  to  support  claims  for  relief  on 
account  of  lost,  stolen,  or  d.'stmved 
securities  or  coupons. 

Current  Actions:  None. 

Type  of  Revie\s   F  xr^nsion. 

Affected  Public:  In  <• .    ii:ai';  business 
or  other  for-profit,  or  nut  fur  profit 
institutions. 

Estimated  Number  of  Respondents: 
5,500. 

Estimated  Time  Per  /irs;.      .<.,.'  hi)  K 
4087.  4087-1.  and  4087-3.  Rd  iT.inur.-s 
PDF  5380.  10  minutes 

Estimated  Total  Annual  Burden 
Hours:  1,333. 

Request  for  Comments:  Comnurns 
submitted  in  response  to  this  iiotn  *■  will 
be  summarized  and/or  included  i:i  Mu 
request  for  OMF?   i;;'r    '.^i;    Ml 
comments  will  bct.tiii;'-  <i  iiiatter  u! 
public  record.  ComnuiHs  ar«  invited  on: 

(a)  Whether  the  coUe.  finr  n> 
information  is  neces.sar>  for  llie  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  akipnc  y's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated   V*    .  '    1998. 

Vicki  S.  Thorpe 

Manager.  Graphics.  Printing  and  Records 
Branch. 

[PR  Doc  98-1 2401  Filed  5-8-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  tor 
comments, 

SUMMARY:  The  Department  of  the 

Treasun,-.  as  part  of  its  i  ontmump  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunitv  to  comment  ori  proposed 
and/or  (  ontitruinij  information 
collections,  as  required  b>  the 
Paperwork  Reduction  Act  of  19^(5, 
Publii   Law  104-13  (44  l'  S  C 
3506icUJii.-\;   Cwrrf^ntK  the  Bureau  o! 
the  Pubhc  Defi^  with.:,  the  Department 
of  the  Trt'dsurv  ,s  s(.iu  :t;ni;  t  umrnents 
concerninj;.  ttie  I  re.isurv  .Sei,  urit\ 
Commercial  Tender  torni 
DATES:  \\':-l'•.^■'.\  (  onuneiUs  should  be 
re(  e!\t-.t  .'::  or  Detore  hiU   1 -•!    1998,  to 
be  assured  of  i  onsideration 
ADDRESS:  ii:rea  all  written  comments  to 
Bun-au  o!  ttie  Public  Debt.  Vicki  S. 


Thorpe.  200  Third  Street,  Parkersburg 

WV  26106-1328 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  infomiatiou  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  .S  Thorpe. 
Bureau  of  the  Public  Debt   _i){'  Ili.ru 
Street,  Parkersburg,  \V\  2ftlf)f>-l  328. 
(304) 480-6553 
SUPPLEMENTARY  INFORMATION: 

Title  Treasury  Security  Commercial 
i ender  Form 

OMB  Sumht-r   1 5 3 5-^".  1 1  ^ 

Form  S'umher  PD  F  5395 

.■\hstrart  The  information  is 
requested  to  process  the  tenders  and  to 
ensure  compliance  with  reguiations, 

(Current  Actions:  None 

Tvpe  of /?ev-;ew  Extension 

Affected  Public:  Individuals,  business 
or  other  for  profit,  or  not-for-profit 
institutions 

Estannted  .\umher  of  Respondents: 

1,500 

Estimated  Time  Per  Respcnaent:  15 
minutes 

Estimatea  Jr.tn:  Annua:  Harden 
Hours:  3T'5 

Request  h->r  (.omnients.  Cornnienls 
submitted  ill  response  to  this  notice  will 


be  summarized  and/or  included  in  the 
-eq ues'  for  OMB  approval.  All 
comments  wui  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhtmce  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
•echnology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


n.-i 


1998. 


Sicki  S   Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

(FR  Doc  98-12402  Filed  5-8-98:  8:45  am] 
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Environmental 
Protection  Agency 


40  CFR  Parts  51,  76.  and  96 
Supplemental  Notice  tor  the  Finding  of 
Significant  Contribution  and  Rulemaking 
for  Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of 
Ozone;  Proposed  Rule 


25902 


FpHrr.i!    Rp^istpr  '  V"'     ^T 


on  ^Monday    Mav  V.     loqR  '  Proposed  Rules 


fcNVIRONMLN 
AGENCV 


A.  PROTECTION 


40  CFM  P  ms  51,  76.  and  96 

[FRL-«008-«l 
RIN20«O-AH10 

Suppit»f'iHr!(i!  Notice  'or  the  Finding  of 
SiqnifiCfin'  Contribution  and 
M-  lemaKinq  'or  Certain  Statp-s  :n  th»' 
0/un*»  Tr;iPspor«  Assessmtmt  Group 
Region  for  Purp<:jses  of  He<3ucing 
Regional  T', in  sport  of  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPR). 

SUMMARY:  In  accordance  with  the  Clean 
Air  Act  (CAA).  today's  action  is  a  SNPR 
to  EPAs  November  7.  1997  notice  of 
proposed  rulemaking  (NPR).  This  action 
augments  EPA's  proposal  to  require 
certain  States  to  submit  State 
implementation  plan  (SIP)  measures  to 
ensure  that  emissions  reductions  are 
achieved  as  needed  to  mitigate  transport 
of  ozone  (smog)  pollution  and  one  of  its 
main  precursors — emissions  of  oxides  of 
nitrogen  (NOx) — across  State  boundaries 
in  the  eastern  half  of  the  United  States. 

Ozone  has  long  been  recognized,  in 
both  clinical  and  epidemiological 
research,  to  affect  public  health.  There 
is  a  wide  range  of  ozone-induced  health 
effects,  including  decreased  lung 
function  (primarily  in  children  active 
outdoors),  increased  respiratory 
symptoms  (particularly  in  highly 
sensitive  individuals),  increased 
hospital  admissions  and  emergency 
room  visits  for  respiratory  causes 
(among  children  and  adults  with  pre- 
existing respiratory  disease  such  as 
asthma),  increased  inflammation  of  the 
lung,  and  possible  long-term  damage  to 
the  lungs. 

Today's  action  includes  proposed  rule 
language  for  the  November  7.  1997  NPR 
for  the  23  jurisdictions,  revised 
statewide  emissions  budgets  and  cost 
analysis,  proposed  State  reporting 
requirements  and  SIP  approvability 
criteria,  a  proposed  model  cap-and-trade 
rule,  a  discussion  of  the  interaction 
between  this  proposal  and  the  title  IV 
NOx  rule,  and  air  quality  analyses  of  the 
proposed  statewide  emissions  budgets. 

Tne  EPA  intends  to  finalize  today's 
action  and  the  November  7,  1997  NPR 
simultaneously  in  the  September  1998 
timeframe. 

DATES:  The  EPA  is  establishing  a  45-day 
comment  period,  ending  on  June  25, 
1998.  Comments  must  be  postmarked  by 
the  last  day  of  the  comment  period  and 
sent  directly  to  the  Docket  Office  listed 


in  ADORtsses   in  duplicate  form  if 
possible)  A  public  hearing  will  be  held 
on  May  29.  1998.  beKinning  at  9:00  am. 
Please  refer  to  supplementary 
INFORMATION  for  details 
ADDRESSES:  Comments  may  be 
submitted  to  the  Air  and  Radiation 
Docket  and  Information  Center  (6101), 
Attention  Docket  No.  A-96-56,  US 
Environmental  Protection  Agency.  401 
M  Street  SW.  room  M-1500. 
Washington,  DC  20460,  telephone  (202) 
260-7548,  between  800  a.m.  and  4:00 

f).m..  Monday  through  Friday,  excluding 
egal  holidays.  A  reasonable  fee  may  be 
charged  for  copying.  Comments  and 
data  may  also  be  submitted 
electronically  by  follow;:' w;  'h" 
instructions  under  supplementary 
INFORMATION  of  this  document  No 
Confidential  Business  Information  (CBl) 
should  be  submitted  through  e-mail.  A 
courtesy  copy  of  comments  to  David 
Cole  would  be  appreciated  at  Office  of 
Air  Quality  Planning  and  Standards,  Air 
Quality  Strategies  and  Standards 
Division,  MD-15,  Research  Triangle 
Park.  NC  27711.  telephone  (919)  541- 
5565.  Fax  (919)  541-0824.  An  electronic 
copy  would  also  be  helpful  to 
cole  david@epa.gov  The  address  for 
sending  overnight  packages  is  US  EPA. 
Air  Quality  Strategies  and  Standards 
Division.  411  W.  Chapel  Hill  St.. 
Durham.  NC  27701  The  public  hearing 
will  be  held  at  the  EPA  Auditorium  at 
401  M  Street  SW.  Washington.  DC. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  today's 
action  should  be  addressed  to  Kimber 
Smith  Scavo,  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Strategies  and  Standards  Division.  MI>- 
15,  Research  Triangle  Park.  NC  27711. 
telephone  (919)  541-3354  Please  refer 

to  SUPPLEMENTARY  INFORMATION  below 

for  a  list  of  contacts  ;_.r  ip.j!...:;i..  subjects 
described  in  today's  action. 

SUPPLEMENTARY  INFORMATION: 

Reopening  of  .November  7,  1997  NPR 
Comment  Period  and  Technical 
Analyses 

The  Agency  will  ensure  that  all 
comments  and  technical  analyses 
received  on  the  November  7,  1997  NPR 
(62  FR  60318)  and  this  SNPR  are  made 
publicly  available  in  the  docket  to  this 
nilemaicing.  The  EPA  will  accept 
comments  on  all  issues  raised  in  today's 
SNPR.  as  well  as  comments  concerning 
the  implications  that  any  such  issues 
may  have  for  issues  raised  in  the 
November  7,  1997  NPR.  In  addition,  on 
April  9,  1998  (63  FR  17349),  EPA 
published  a  notice  in  the  Federal 
Register  that  discussed  additional  items 


related  to  the  November  7,  1998  NPR  for 
which  the  Agency  is  reopening  the 
comment  period.  Therefore,  the 
comment  period  for  the  November  7, 

1997  NPR  is  reopened  until  lune  25. 

1998  for  the  items  specified  in  the  April 
9.  1998  notice. 

Public  Hearing 

The  E}\\  will  conduct  a  public 
hearing  on  today's  piDposal  on  May  29, 
1998  beginning  at  9:00  am  The  public 
hearing  will  be  held  at  the  EPA 
Auditorium  at  401  M  Street  SW  , 
Washington.  DC  20460.  The  metro  stop 
is  Waterfront  which  is  on  the  green  line. 
Persons  planning  to  present  oral 
testimony  at  the  hearing  should  notify 
loAnn  Allman,  Office  of  Air  Quality 
Planning  and  Standards.  Air  Quality 
Strategies  and  Standards  Division.  MD- 
15.  Research  Triangle  Park.  NC  27711. 
telephone  (919)  541-1815  no  later  than 
May  22,  1998.  Oral  testimony  will  be 
limited  to  5  minutes  each   Any  memb)er 
of  the  public  may  file  a  written 
statement  before,  during,  or  by  the  close 
of  the  comment  period  after  the  hearing 
For  written  statements  concerning  the 
proposed  amended  40  CFR  Part  76.  the 
hearing  record  will  be  kept  open  for  30 
days  after  the  hearing  date,  under 
section  307(d)(5)(iv)  of  the  CAA  to 
provide  an  opportunity  for  submission 
of  rebuttal  and  supplementary 
information.  Written  statements 
(duplicate  copies  preferred)  should  be 
submitted  to  the  docket  at  the  above 
address.  A  hearing  schedule  including  a 
list  of  speakers  will  be  posted  on  EPA's 
SIP  call  webpage  at  http:// 
www  epa.gov/ttn/oarpg/otagsip.html 
prior  to  the  hearing. 

FoUdWing  the  hearing,  a  verbatim 
transcript  of  the  hearing  and  written 
statements  will  be  made  available  for 
copying  during  normal  working  hours  at 
the  Air  and  Radiation  Docket 
Information  Center  at  the  above  address. 
The  Agency  does  not  plan  to  schedule 
any  additional  hearings  on  the  proposed 
rule. 

Electronic  Availability 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  under 
docket  number  A-96-56  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  addresses 
at  the  beginning  of  this  document. 
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Electronic  comments  can  be  sent 
directly  to  EPA  at:  A-and-R- 

Do(;ket@epamail  epa  gov  Electronic 
comments  must  be  submitted  as  an 
.ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  6  1 
(or  5.1)  file  format  or  .ASCII  file  format 
All  comments  and  data  in  electronic 
form  must  be  identified  bv  the  docket 
number  A-96-56  Electronic  comments 
on  this  proposed  rule  may  be  filed 
online  at  many  Federal  Depository 
Libraries 

.Availability  of  Related  Information 

Documents  related  to  the  Ozone 
Transport  .Assessment  Group  (OTAG) 
are  available  on  the  Agency's  Office  of 
Air  Quality  Planning  and  Standards' 
(OAQPSl  Technology  Transfer  Network 
(TTN)  via  the  web  at  http:// 
www  epa.gov/ttn/.  If  assistance  is 
needed  in  accessing  the  system,  call  the 
help  desk  at  1919)  541-.'i384  m  Research 
Triangle  Park,  NC  Documents  related  to 
OTAG  can  be  downloaded  directly  from 
OTAG's  webpage  at  http:' ' 
www  epa  gov/ttn/otag  The  OTAG's 
technical  data  are  located  at  http:// 
www.iceis.mcnc.org/OTAGDC  The 
October  10,  1997  signature  version  of 
the  proposed  SIP  call,  the  November  7, 
1997  Federal  Register  version,  and 
associated  documents  are  located  at 
http ;//epa.gov/ttn/oarpg  otagsip.html. 
Information  related  to  Section  VII.  .Air 
Quality  .Assessment  of  the  Statewide 
Emissions  Budgets  can  be  obtained  in 
electronic  form  from  the  following  EF.A 
website:  http://www.epa.gov'sf:ram001/ 
regmodcenter/t  28.htm 

For  Additional  Information 

For  technical  questions  related  to  the 
air  quality  analyses,  please  contact 
Norm  Possiei;  Office  of  .Air  Quality 
Planning  and  Standards,  Emissions. 
Monitoring,  and  Analysis  Division;  MD- 
14.  Research  Triangle'Park.  NC  27711, 
telephone  (919)  541-5692.  For  legal 
questions,  please  contact  Howard 
Hoffman,  Office  of  Creneral  Counsel,  401 
M  Street  SW,  MC-2344,  Washington, 
ex:,  20460,  telephone  (202)  260-3892 
For  questions  concerning  the  statewide 
emissions  budget  revisions,  please 
contact  Laurel  Schultz;  Office  of  Air 
Quality  Planning  and  Standards: 
Emissions,  .Monitoring,  and  .Analysis 
Division:  MD-14.  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5511.  For  questions  concerning  SIP 
reporting  requirements,  please  contact 
Bill  Johnson,  Office  of  Air  Quality 
Planning  and  Standards.  .Air  Quality 
Strategies  and  Standards  Division,  MD- 
15,  Research  Triangle  Park.  NC  27711, 


telephone  (919)  541-5245  For  questions 
concerning  the  model  cap-and-trade 
rule,  please  contac  t  Rob  L^count.  Office 
of  .Atmospheric  Programs.  .Acid  Rain 
Division.  MC-6204I,  401  M  Street  SW, 
Washington.  DC  20460.  telephone  (202) 
564-9122.  For  questions  concerning  the 
regulatory  cost  analysis  of  electricity 
generating  sources,  please  contact  Ravi 
Snvastava,  Office  of  .Atmospheric 
Programs,  -Acid  Rain  Division,  MC- 
6204).  401  M  Street  SW.  Washington  DC 
20460,  telephone  (202)  564-9093.  For 
questions  concerning  the  regulatory  cost 
analysis  of  other  stationary  sources 
please  contact  Scott  Mathias.  Office  of 
.Air  Quality  Planning  and  Standards,  An 
Quality  Strategies  and  Standards 
Division,  MD-15,  Research  Triangle 
Park.  NC  27711,  telephone  (919)  541- 
5310. 
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I    Background 

A.  Summary  of  November  7,  1997  NPR 

The  EPA's  November  7.  1997 
proposal  *  (hereafter  referred  to  as  the 


••proposed  SIP  call"  or  "SIP  call") 
proposed  to  find  that  the  transport  of 
ozone  and  ozone  precursors  from  22 
States  and  the  District  of  Columbia  (23 
jurisdictions)  significantly  contributes 
to  nonattainment  of  the  ozone  national 
ambient  air  quality  standards  (NAAQS). 
or  interferes  with  maintenance  of  the 
NAAQS.  in  downwind  States.  The 
proposed  SIP  call  explained  the  basis 
for  determining  significant  contribution 
or  interference  with  maintenance  for  the 
23  jurisdictions.  Further,  the  SIP  call 
proposed  the  appropriate  levels  of  NOx 
emissions  that  each  of  the  23 
jurisdictions  would  be  required  to 
achieve.  The  EPA  also  conducted  a 
regulatory  cost  analysis  which  is 
available  in  the  docket  to  this 
rulemaking  (docket  number  II-B-01)  as 
a  technical  support  document  (TSD)  to 
the  proposed  SIP  call.  A  detailed 
explanation  of  how  EPA  established  the 
budgets  is  also  available  as  a  TSD  to  the 
proposal  (docket  number  III-B-02). 
These  TSDs  have  been  revised  as 
explained  in  Section  ID,  Emissions 
Budgets  Analyses. 

The  SIP  call  proposed  SIP 
requirements  under  CAA  section 
110(a)(1)  and  section  110(k)(5)  in  order 
to  meet  the  requirements  of  section 
110(a)(2)(D).  as  it  pertains  to  the  ozone 
NAAQS.  to  prohibit  ozone  precursor 
emissions  from  sources  or  activities  in 
those  States  from  "contribut(ingl 
significantly  to  nonattainment  in,  or 
interferlingi  with  maintenance  by."  a 
downwind  State. 

Based  on  this  determination,  the  EPA 
proposed  to  require  SIP  revisions  in 
order  to  take  steps  toward  ensuring  that 
the  necessary  regional  reductions  are 
achieved  that  will  enable  current  ozone 
nonattainment  areas  in  the  eastern  half 
of  the  United  States  to  prepare 
attainment  demonstrations  and  that  will 
enable  all  areas  to  demonstrate 
noninterference  with  maintenance  of 
the  ozone  standard.  This  requirement 
permits  each  State  to  choose  for  itself 
what  measures  to  adopt  to  meet  the 
necessary  emissions  budget.  Consistent 
with  OTAG's  recommendations  to 
achieve  NOx  emissions  decreases 
primarily  from  large  stationary  sources 
in  a  trading  program.  EPA  encourages 
States  to  consider  electric  utility  and 
large  boiler  controls  under  a  cap-and- 
trade  program  as  a  cost-effective 
strategy.  The  cap-and-trade  program  is 
described  in  more  detail  in  Section  V. 
NOx  Budget  Trading  Program. 


I  The  EPA  signed  the  Novemlwr  7.  t9«7  NPR  on 
CX:tob«r  10.  1997  and  made  il  ImmadUlaly  avtllabla 


10  the  public  on  EPA's  homepage  at  http:// 
www.apa.gov/itn/oarpg/rules.html 


B.  Updates  With  1994-96  Air  Quality 
Data  for  the  Findings  of  Significant 
Contribution 

In  the  proposed  SIP  call.  EPA 
followed  a  weight  of  evidence  approach 
to  determine  which  States  cause  a 
significant  contribution  to 
nonattainment  in  downwind  States.  Part 
of  the  information  EPA  considered  in 
this  determination  included  air  quality 
modeling  based  on  the  OTAG  2007  Base 
Case  and  OTAG  "zero-out"  subregional 
UAM-V  simulations.  The  results  of  the 
2007  Base  Case  modeling  were  analyzed 
with  1993-1995  ambient  air  quality 
measurements  to  identify  areas  which 
(a)  currently  violate  the  NAAQS  (based 
on  monitoring)  and  (b)  are  expected  to 
continue  to  violate  the  NAAQS  in  the 
future  (based  on  modeling).  The  "zero- 
out"  subregional  modeling  data  were 
then  used  to  quantify  the  'ppb" 
contributions  to  ozone  in  these 
"nonattainment"  areas.  The  resulting 
"ppb"  contributions  were  provided  in 
the  SIP  call  Tables  11-10  and  11-12  for 
the  1-hour  and  8-hour  NAAQS, 
respectively. 

The  EPA  stated  in  the  SIP  call  that  it 
would  review  more  recent  air  quality 
data  and,  in  the  event  that  these  data 
alter  the  results  of  the  significant 
contribution  assessment  in  any 
meaningful  way.  EPA  would  make  the 
appropriate  adjustments  to  the  findings. 
Since  the  SIP  call  was  published,  EPA 
has  reviewed  1996  air  quality  data  to 
determine  which  counties  violate  the  1- 
hour  and  8-hour  NAAQS  based  on 
1994-1996  measurements.  A  list  of  the 
1-hour  and  8-hour  violating  counties 
based  on  these  data  is  provided  in  the 
docket.  The  EPA  recalculated  the  "ppb" 
contributions  to  dowmwind 
nonattainment  using  the  1994-1996  1- 
hour  and  8-hour  violating  counties  and 
the  OTAG  2007  Base  Case  and  "zero- 
ouf  subregional  modeling.  The 
resulting  updated  1-hour  and  8-hour 
contribution  tables  are  provided  in  the 
docket.  Based  upon  a  review  of  the 
information  in  these  tables.  EPA  finds 
no  basis  for  altering  its  conclusions  on 
significant  contribution. 

II.  Prop<>s('<5   \(  tinn  F(ir  the  21 
Jurisdit  tioris 

This  SNPR  includes  the  proposed  rule 
language  for  the  CFR  for  the  basic 
elements  of  the  proposed  SIP  call, 
including  the  requirements  imposed  on 
the  23  jurisdictions  to  submit  SIP 
revisions,  under  both  the  1-hour  and  8- 
hour  standard,  providing  for 
implementation  of  the  applicable 
statewide  NOx  emissions  budget,  as 
well  as  the  definition  of  the  NOx 
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budget.  The  rule  language  is  located  at 
the  end  of  the  preamble. 

III.  Emissions  Budgets  Analyses 
A.  Explanation  of  Revised  Budgets 

A  number  of  changes  were  made  to 
the  emissions  inventory  used  to 
calculate  the  budget.  These  changes 
apply  to  the  electricity  generating  and 
non-electricity  generating  point  source 
sectors  only  and  were  made  to  correct 
errors  found  subsequent  to  publication 
of  the  proposed  SIP  call  (NPR).  These 
source  sectors  are  discussed  separately 
below.  Detailed  information  concerning 
the  changes  can  be  found  in  the  revised 
Budget  TSD  titled  "Deyelopment  of 
Modeling  Inventory  and  Budgets  for  the 
Ozone  Transport  SIP  Call"  (revised 
Budget  TSD). 

1.  Electricity  Generating  Units 

The  changes  that  were  made  to  the 
electricity  generating  component  of  the 
budgets  fall  into  two  general  categories; 
addition  of  sources  and  changes  in 
growth  factors  Both  of  these  changes 
increase  the  budgets 

a.  Addition  of  Sources.  The  changes 
that  were  made  in  the  population  of  the 
utility  and  non-utility  owned  electricity 
generating  units  since  the  November  7, 
1997  notice  are  summarized  in  Table 
III-l.  This  SNPR  includes  1.757  units 
compared  to  1.180  units  in  the  NPR. 
This  reflects  an  addition  of  577  units  to 
the  State  budget  inventories  These 
units  include  electricity  generating 
sources  25  megawatts  of  electrical 
output  (MWe)  or  smaller  and  additional 
units  not  affected  under  the  Acid  Rain 


Program  (40  CFR  part  76).  Detailed 
information  on  the  sources  of  data  for 
these  additional  units  is  contained  in 
the  revised  Budget  TSD 

TablE  im-i. — Inventor^  Change 
From  NPR 


S--         ^  "Tatr"' 

SNPR  pop- 
ulation 

JtllltV         

1062 

118 

1510 

Non-Utility    

247 

Total  

1180 

1757 

h.  Growth  Factors.  The  EPA's 
"Proposed  Ozone  Transport  Rulemaking 
Regulatory  .Analysis"  (September  1997, 
docket  number  IH-B-Ol)  used  a  1995 
forecast  of  future  electricity  demand 
prepared  by  the  North  American 
Electric  Reliability  Council  (NERC). 
with  adjustments  for  EPA's  1996 
estimates  of  the  electricity  demand 
reductions  that  the  Climate  Change 
.Action  Plan  (CCAP)  was  projected  to 
produce  from  the  year  2000  and  on. 
Details  on  how  EP.A.  prepared  this 
electricity  demand  forecast  can  be  found 
in  EPA's  •'Analyzing  Electric  Power 
Generation  under  the  Clean  Air  Act," 
()ulv  1996.  docket  number  Il-A-07). 
The  EPA  used  this  electricity  demand 
forecast  in  analyses  conducted  for 
OTAG  and  the  Clean  .\ir  Power 
Initiative  (CAPI)  Further.  EPA  also  used 
this  forecast  when  establishing  the 
State-specific  growth  factors  used  in  the 
NPR  (referred  to  as  the  "original" 
projections). 


While  EPA  is  continuing  to  use  the 
electricity  generating  industry  growth 
projections  described  in  the  NPR  when 
establishing  the  budget  component  for 
that  sector,  this  SNPR  is  correcting  one 
error  in  the  grovrth  factor  calculation  of 
the  NPR.  The  EPA  corrected  its 
estimates  of  State-specific  growth  rates 
from  1996  to  2007.  The  estimates  were 
interpolated  from  the  average  annual 
growth  of  each  State  as  forecasted  by 
EPA  using  the  Integrated  Planning 
Model  (IPM)  and  EPA's  baseline 
electricity  generation  forecast.  In 
developing  the  average  annual  gicwth, 
EPA  relied  on  unit-specific  summer 
energy  use  from  2000  to  2010  as 
forecasted  by  the  IPM.  The  average 
annual  growth  was  determined  using 
the  State-specific  growth  fi^m  2000  to 
2010.  However,  when  calculating  the 
growth  for  the  year  2010.  EPA 
inadvertently  omitted  information  on 
many  of  the  new  combustion  turbine 
and  combined-cycle  units  that  IPM 
forecasts  to  be  built  by  2010.  Thus  new 
electricity-generating  capacity,  expected 
to  be  built  between  2000  and  2010  was 
not  included  when  estimating  the 
industry  growth  between  2000  and 
2010.  This  error  resulted  in  an 
underestimation  of  the  expected  average 
annual  grovrth  for  each  affected  State.  In 
the  revision  of  the  budget  for  the  electric 
power  industry,  this  error  has  been 
corrected.  The  change  leads  to  a  higher 
electricity  generating  component  of  the 
NOx  budget  for  all  affected  States.  The 
corrected  growth  factors  are  shown  in 
Table  III-2  (referred  to  as  the 
"corrected"  projections). 


Table  iii-2  —Corrected  Electricity  Generation  GROvyn'H  Factors 


State 


Alatjama  

Connecticut 

Dtstrict  of  Cdumtjia 

Delaware  

Georgia  

Illinois   

Indiana  

Kentucky 

Massachusetts 

Maryland 

Michigan  

Missouri  „. 

North  Carolina  

New  Jersey 

New  York 

Ohio  

Pennsylvania  

Rhode  Island  

South  Carolina 

Tennessee    

Virginia 

Wisconsin  

West  Virginia  


Original 
96-07  factor 


1.03 
0.92 
1.00 
1.68 
1.14 
1^3 
1.27 
1.20 
1.62 
1.14 
1.13 
1.13 
1.10 
0.99 
1.11 
1.10 
1.07 
0.43 
1.32 
0.92 
1.18 
1.07 
1.02 


Corrected 
96-07  factof 


1.16 
122 
1.00 
1.80 
121 
1.34 
1.30 
128 
1.71 
123 
1.18 
124 
126 
126 
122 
1.14 
1.15 
0.48 
1.63 
125 
1.43 
1.13 
1.05 


Percent 
increase 


12.92 

32.99 

0.00 

6.77 

6.32 

8.63 

2.64 

6.41 

5.62 

7.37 

4.60 

9.28 

15.04 

27.37 

10.16 

3.19 

7.07 

11.83 

23.22 

35.78 

20.50 

6.30 

326 
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bincu  the  .^  also  upuattid 

its  electricity  »  cast  to 

include  more  up-to-date  information. 
The  information  was  obtained  from  the 
same  sources  used  in  developing  the 
forecast  used  in  the  NPR.  The  EPAs 
more  recent  forecast  uses  the  1997 
forecast  of  future  electricity  demand 
prepared  by  NERC  with  adjustments  for 
the  Administration's  1997  estimates  of 
electricity  demand  reductions  that  the 
CCAP  is  projected  to  produce  from  2000 
on  (referred  to  as  the  "revised" 
projections).  The  EPA  found  that  this 
revised  estimate  leads  to  lower  growth 
rates  for  the  electricity  generating 


inuusiry  man  me  esmnate  usee  m  the 
NPR  analyses.  However,  in  this  SNPR. 
EPA  uses  the  corrected  forecast  when 
calculating  State-specific  budgets 
because  of  the  inherent  uncertainty  in 
any  projection,  and  EPAs  willingness  to 
provide  States  flexibility  in  achieving 
their  budgets.  Further,  when  evaluating 
the  cost  effectiveness  of  NOx  controls. 
EPA  considered  both  the  corrected  and 
revised  future  electricity  demand 
forecasts.  However,  for  all  other 
analyses  under  this  SNPR.  EPA  is  using 
the  corrected  future  electricity  demand 
forecast.  Further.  EPA  solicits  comment 
on  whether  to  use  only  the  revised 


future  electricity  demand  forecast  for 
the  budget  and  cost  effectiveness 
calculations. 

c.  Revised  Budget  Component  Both 
the  2007  electricity  generating  Base  Case 
and  the  electricity  generating  Budget 
component  were  revised  based  on  the 
changes  described  above.  These 
revisions  are  shown  in  Tables  III-3  and 
III^.  The  difference  between  the  2007 
Base  Case  and  Budget  emissions  that 
were  proposed  and  the  revised  Base 
Case  and  Budget  emissions  is  shown  in 
Table  III-3.  The  revised  percent 
reduction  from  the  2007  Base  Case  to 
the  Budget  is  shown  in  Table  111-4 


Table  1 1 1-3. —Changes  to  Proposed  Base  Case  and  Budget  Components  for  Electricity  Generating  Units 

(tons  NOx/season] 


Stat* 

Proposed 

Revised 

Percent 

Proposed 

Ravisad 

Percent 

base 

t>ase 

ncraase 

txidgst 

hiirtget 

increase 

AlatMma  

81.704 
5.715 

85,201 
7.048 

4 
23 

26,946 
3.409 

30,644 
5245 

14 

Conn«ct)Cul  , ~ — ^..-~ .......—. 

5J 

Delaware  ^ ~~- — 

10,901 

10.727 

-2 

4,390 

4.994 

14 

Dotrtct  of  CoJumbMi _... . — „.»„..,.,. 

385 

236 

-39 

1S2 

152 

0 

Georgia — 

92,946 

84.890 

-9 

30.158 

32,433 

8 

lllinots „. .-_ »„.~.. 

115,053 
177.888 

119.756 
159.917 

4 
-10 

31,833 
48.791 

36,570 
51.818 

15 

In^lAnd                                               M    ••••Maa*MMM«MMM«MMMM*                                                                                          

6 

Kantuckv    ^..,..„..„..,....^.^«.^    « 

128.688 

130.919 

2 

35.820 

38.775 

8 

Maryland  „ „.....>.,.„„...„ 

36.332 

37.575 

6 

11.364 

12.971 

14 

rVlAS9oCl>li  Sofia      ••■••••■•■••••■■•■•••  »*»*«****»a«»a»**H«*««**«**a**»«»*»*«*«**««4****«>>«>«*t 

28.284 

24,998 

-12 

12.956 

14.651 

13 

WllCfltQall       .■••••••■«*«**>***aa««o<»*4****>*a*«**a***A*«p«^*4****«»a«*«**«*>a**»*«>*»«>* 

82.067 

73.585 

-10 

25,402 

29.458 

16 

Missoun    „ . ..„ 

92.313 

81.799 

-11 

22,932 

26.450 

15 

New  Jersey  „ „ ™ ~.... 

14.553 

17.484 

20 

5,041 

8  '91 

62 

New  York   ^...^~. 

39,639 

43.705 

10 

24,653 

.11,??? 

27 

North  Carotina  

83.273 

86.872 

4 

27,543 

32.691 

19 

Ohto > 

185,757 

167.601 

-10 

46,758 

51.493 

10 

Pennsylvania  « 

125.195 

120.979 

-3 

39.594 

45.971 

16 

Rtiode  islarxJ  

773 
43.363 

1,361 
57,148 

75 
32 

905 
15,090 

•  609 
19,842 

78 

Sooth  Carolina  

31 

Tennessee  „ 

71.994 

83,844 

16 

19,318 

26.225 

36 

Virginia      „ - 

45.719 

51,113 

12 

16,884 

20.990 

24 

West  Virginia  „ „ ^ - 

83.719 

76.374 

-9 

23,306 

24,045 

3 

Wisconsin  

51.004 

45.538 

-11 

15.755, 

17.345 

10 

TottU  

1.596.255 

1.568.655 

-2 

489.000 

563.784 

15 

Table  III-4.— Revised  NOx  Budget  Components  and  Percent  Reduction  for  Electricity  Generating  Units 

[tonsyseasonj 


State 

• 

Revised  base 

Revised 
budget 

Percent 
reduction 

Alabama  „ „ 

Connecticut - _ ~ 

Delaware  „..„ 

District  of  CdumbMl - ,. - 

Georgia  „ „ 

Illinois         ,. 

85.201 

7.048 

10.727 

236 

84,890 

119,756 

159,917 

130,919 

37.575 

24.998 

73.585 

81.799 

17.484 

43,705 

86,872 

167,601 

120.979 

1,351 

30.644 

5,245 

4,994 

152 

32,433 

36,570 

51,818 

38,775 

12,971 

14,651 

29,458 

26,450 

8,191 

31,??? 

32.691 

51,493 

45,971 

1,609 

64 
26 
53 
36 
62 
69 

Indiana „ _ _ ~ 

Maryland „. „ 

Massachusetts 

68 
70 
65 
41 

Michigan  „ 

60 

Missoon    

68 

New  Jersey 

S3 

New  York „ „ 

North  Carolina  „ „ „.... 

29 
62 
69 

Pennsylvania  

62 

Rhode  Island  „ „ „   - 

-19 
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Table  111-4. — Revised  NOx  Budget  Components  and  Percent  Reduction  for  Electricity  Generating  Units — Continued 

'ions.'season' 


State 


Revised  base 


Revised 
budget 


Percent 

reduction 


Sou;r^  Carolina 

Tennessee  

Virginia      

/ves'  Virginia  .. 
Wisconsin  


Total 


57,146 
83,844 
51.113 
76,374 
45,538 


1,568.655 


19,842 
26,225 
20,990 
24.045 
17,345 


563,784 


65 
69 
59 
69 
62 


64 


d  Alternative  Approach  to 
Calculating  the  Component  of  the 
Budget  for  Electricity  Generation  In  this 
regulator)  action,  the  co.Tiponent  of 
each  State's  budget  assigned  to 
electricity  generation  is  determined 
using  the  State's  total  heat  input, 
applicable  emission  rate  (0,15  lb/million 
British  thermal  units  per  hour 
(mmBtu)),  and  projected  growth  to  2007 
Consequently,  for  each  State  this  budget 
component  is  based  on  the  amount  of 
fossil  fuel  each  State  uses  to  produce 
electricity. 

However,  States  use  other  fuel  sources 
to  generate  electricitv,  notably  nuclear 
and  hydro  energy,  as  well  as  solar  and 
wind  energy  Furthermore,  some 
facilities  that  rely  on  fossil  fuel  sources 
are  more  efficient,  in  terms  of  lower 
NOx  emissions,  than  other  facilities.  In 
addition,  each  States  use  of  sources  to 
generate  electricity  may  change  over 
time  For  example,  electricity  now 
produced  by  the  combustion  of  fossil 
fuels  may.  in  the  future,  be  produced 
using  alternative  sources  and  vice  versa. 

Because  of  the  shifts  in  generation 
from  one  fuel  source  to  another,  an 
alternative  approach  to  determining 
each  State's  share  of  the  total 
regionwide  budget  component  based  on 
total  heat  input  mav  be  a  consideration 
of  total  electricity  generation  within  the 
State.  Under  this  approach  (referred  to 
as  "output-based"),  the  electricity 
generation  component  (i,e  ,  563.784  tons 
of  .NOxJ  of  the  regionwide  budget  would 
be  apportioned  among  the  States  based 
on  total  electricity  generation,  not  only 
fossil-fuel  generation.  Since  the  total 
regionwide  budget  component  would  be 
the  same  as  that  proposed  in  this  notice, 
and  assuming  a  multistate  trading 
program,  the  environmental  efTects  and 
cost  effectiveness  of  such  an  allocation 
should  be  similar  to  the  proposed 
approach 

The  data  used  to  apportion  the 
regionwide  budget  component  to  each 
State  under  the  output-based  approach 
would  be  State-specific  generation  (in 
MVVh)  for  the  time  period  May  1  to 
September  30.  One  source  of  such 


information  is  the  Energy  Informat;or. 
Administration's  (EIA)  Form  759.  where 
electricity  generating  sources  report 
their  monthly  generation  To  more 
equitably  account  for  shifts  from  State- 
to-State,  it  may  be  appropriate  to  use  the 
higher  of  summer  1995  or  1996 
generation  for  each  State  ;n  determining 
the  output-based  State  budget 
components,  or  perhaps  the  average  of 
the  highest  two  out  of  three  summer 
periods  The  first  approach  is  similar  to 
that  used  m  generating  the  proposec 
budget  for  this  sector. 

This  alternative  approach  has  the 
effect  of  rewarding  States  that  have 
invested  m  methods  of  eiectricit\ 
generation  that  result  in  no.  or  fewer, 
NOx  emissions  Al  the  same  time, 
because  most  electncity  generation 
relies  on  fossii-fuel  inputs  that,  in  turn, 
result  m  NOx  emissions,  even  under 
this  output-based  approach,  the  State 
budgets  would  bear  a  strong 
relationship  to  amount  of  actual  NOx 
emissions  on  a  State-b\ -State  basis. 

Even  so.  the  resulting  budgets  for  each 
State  would  be  different,  to  some 
degree,  from  the  budgets  currently 
proposed.  If  a  regionwide  trading 
program  is  ultimately  used,  it  maybe 
assumed  that  emissions  would  be 
reallocated  so  that  each  State's  budget 
under  the  alternative  approach  woulo 
be  the  same  as  under  the  currently 
proposed  approach.  Of  course,  in  this 
case  the  cost  effectiveness  and 
environmental  benefit  asscK^.iated  witti 
this  alternative  approach  would  be  the 
same  as  that  of  the  currently  proposed 
approach.  It  seems  plausible  to  assume 
that  States  subject  to  the  NOx  SIP  call 
would  opt  for  regionwide  trading  due  to 
the  cost  effectiveness  of  this  approach 

However,  in  this  rulemaking.  EPA  is 
not  attempting  to  require  regionwide 
trading,  and  if  the  States  opt  not  to 
employ  such  a  system,  the  air  quality 
impacts  of  an  output-based  approach 
and  its  cost  effectiveness  may  be 
different  from  the  air  quality  impacts 
under  the  proposed  budget.  If  for  some 
States,  the  budget  under  the  output- 
based  approach  is  significantly  lower 


than  that  under  the  proposed  approach, 
the  absence  of  a  regionwide  trading 
system  may  resuh  in  required  control 
levels  that  are  not  technically 
achievable. 

Other  issues  that  arise  under  the 
output-based  approach  concern  the 
representativeness  and  quality  of  the 
required  data.  Specifically,  the  EIA  data 
used  in  the  output-based  approach  may 
not  include  all  electricity  generating 
sources,  such  as  Independent  Power 
Producers  (IPPs)  and  Non-Utility 
Generators  (NUGs).  Additionally,  some 
may  argue  that  it  is  inappropriate  to 
incorporate  the  non-NOx-emitting 
souFces  in  the  calculation  of  each  State's 
electricity  generation  component  of  the 
budget.  In  addition,  the  alternative 
budget  fails  to  consider  the  fact  that 
nuclear-,  hydro-,  solar-,  or  wind- 
powered  facilities  generate  steam 
output,  as  well  as  electricity. 
Accordingly,  it  may  be  logical  to  adjust 
the  alternative  budgets  further  to  take 
account  of  steam  output.  Further,  as 
discussed  in  Section  V.C.9.b,  Output 
Information,  of  this  preamble,  there  are 
a  number  of  issues  associated  with 
measuring  and  using  electricity-  or 
steam-related  output  data.  The  EPA 
solicits  comments  on  all  issues 
concerning  this  alternative  approach, 
including  the  appropriateness,  legality, 
rationale,  and  methodology  for 
incorporating  the  output-based 
approach  when  calculating  the 
electricity  generation  component  of 
each  State's  budget. 

2  Non-Electricity  Generating  Point 

Sources 

Changes  that  were  made  to  the  non- 
elettricity  generating  point  source 
component  of  the  budgets  fall  into  two 
categories  addition  of  sources  and 
application  of  controls.  Addition  of 
sources  increases  the  budgets,  while 
correction  m  the  application  of  controls 
tends  to  decrease  the  budgets. 

a  Addition  of  Sources.  Based  on  the 
matching  that  was  done  to  identif)' 
eic-ctricitv  generating  sources,  it  was 
determined  that  a  number  of  sources 
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iritii  weri'  uik-nufied  in  the  OTAC 
inventory  as  utilities  were,  in  fact,  not 
utility  sources.  In  the  budgets  that  were 
proposed  on  November  7.  1997.  these 
sources  were  left  out  of  the  inventory 
when  the  OTAG  utility  data  were 
replaced  by  the  acid  rain  data.  These 
sources  have  since  been  identlHed  and 
added  back  into  the  budgets.  A  list  of 
the  sources  that  were  moved  from  the 
electricity  generating  to  non-electricity 
generating  sector  is  contained  in  the 
revised  Budget  TSD. 

b.  Application  of  Controls.  The  non- 
electricity  generating  point  source 
budget  components  were  calculated 
based  on  the  OTAG  recommendations 
as  follows: 


•  70  percent  control  for  large  (>  250 
mmBtu/hr)  sources  (measured  from 
uncontrolled  2007  emissions); 

•  Reasonably  Available  Control 
Technology  (RACT)-level  controls  for  all 
other  NOx  sources  with  more  than  1.0 
tons  per  day  (tpd)  of  NOx  emissions 
(medium-sized  sources); 

•  Small  source  NOx  emissions  were 
estimated  using  OTAG  Base  Ic  scenario 
emission  values. 

For  the  budgets  that  were  proposed. 
RACT  was  erroneously  applied  only  to 
those  sources  that  were  in  areas 
required  to  adopt  RACT.  The  intent  of 
the  proposed  approach  was  to  apply 
RACT  to  all  medium-sized  sources, 
regardless  of  whether  they  are  located  in 
an  area  that  would  otherwise  be 
required  to  apply  RACT  The  revised 


budgets  reflect  the  application  of  RACT 
to  all  medium-sized  sources  in  the 
affected  States.  A  list  of  the  sources  that 
were  treated  as  large  and  medium 
sources  is  contained  in  the  appendices 
to  the  revised  Budget  TSD. 

c.  Revised  Budget  Component.  Both 
the  2007  Base  Case  and  Budget 
component  for  non-electriritv 
generating  point  sources  were  .revised 
based  on  the  changes  desi  rshei  ah   .« 
These  revisions  are  showi.  .::  laries  III- 
5  and  ni-6.  The  difference  between  the 
200"  Base  Cisf  ind  Budget  emissions 
that  v\ere  ;:.;,(. sed  and  the  revised  Base 
Case  and  Budget  emissions  for  non- 
electricity  generating  units  is  shown  in 
Table  III-5.  The  revised  percent 
reduction  from  the  2007  Base  Case  to 
the  Budget  is  shown  in  Table  III-6. 


Table  III-5. — Changes  to  Proposed  Base  Case  and  Budget  Components  for  non- Electricity  Generating 

Units 

(tons  NOx/s«ason) 


Proposed 
base 


Revised 
t>as« 


Parcani 
increase 


Propoaad 
txjdget 


Revised 
budget 


Percent 
decrease 


Alat>ama    

ConnectKxrt  

Delaware  

District  o(  Cdumbta 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  

Michigan  

Missoun  

New  Jersey  

New  YorV  

North  Carolina 

Ohio 

Pennsylvania 

Rhode  Island 

South  Carolina  

Tennessee  „ 

Virginia  

West  Virginia „ 

Wisconsin  a. 

Total  


47.182 

4.732 

5.205 

312 

34.012 

63.642 

51,432 

18.817 

6,729 

10,683 

57.190 

12.248 

32.663 

19.889 

32.107 

50.946 

64224 

328 

34,791 

65,051 

23.333 

41.510 

21^09 


48.187 

5.254 

5.276 

311 

33.939 

65,351 

51,839 

19,019 

10,710 

9,978 

61,656 

12.320 

22.228 

20.853 

34.412 

53.329 

74.839 

327 

34.994 

67.774 

25.509 

42.733 

21.263 


2 

11 
1 
0 

0 
3 
1 

1 

59 

-7 

8 

1 

-32 

5 

7 

5 

17 

0 

1 

4 

9 

3 

0 


25.131 

4.475 

3^06 

312 

20.472 

39,855 

35,603 

12,258 

4.825 

7.590 

35.317 

8.174 

26,741 

16,930 

21,113 

32.799 

59,622 

328 

20.097 

32,138 

15,529 

31,377 

12.269 


698.233 


722,101 


466,158 


24.416 

3.103 

2.271 

259 

14.306 

40,719 

29  187 

"  996 

S.852 

6,207 

36  957 

9,012 

12.786 

14.644 

19.267 

30.923 

41,824 

327 

18.671 

34.308 

10.919 

21.066 

11.401 


3 
31 
29 
17 
30 
-2 
18 

2 
-21 
18 
-2 
-10 
52 
14 

9 

6 
30 

0 

7 
-7 
30 
33 

7 


399,416 


14 


Table  III-6.— Revised  NOx  Budget  Components  and  Percent  Reduction  for  Non-Electricity  Generating 

Units 

[tons/season] 


Revised  base 


Revised 
budget 


Percent 
reduction 


Alabama  

ConnectKXit 

Delaware  

District  ol  Columbia 

Georgia 

Illinois 

Indiana 

KerUucky 

Maryland 

Massachusetts 

Michigan  


48.187 

5.254 

5.276 

311 

33,939 

65,351 

51.839 

19,019 

10.710 

9.978 

61.656 


24.416 

3.103 

2271 

259 

14,305 
40.719 
29.187 
11.996 
5.852 
6.207 
35.957 


49 
41 
57 
17 
58 
38 
44 
37 
45 
38 
42 
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Table  111-6  —Revised  NOx  Budget 


Components  and  Percent  Reduction  for  Non-Electricity  Generating 
Units — Continued 
(tons/season) 


Revisec  oase 


Revised 
budget 


Percent 
reduction 


Missouri  

Nev»  Jersey  ...., 

New  Vork 
North  Carolina 
OHiC 

Pennsylvania  ., 
Rhooe  Island  ., 
South  Carolina 
Tennessee 
V>rginia 

West  Virginia  . 
W^scC'Sin  

Total  


12,320 
22,228 
20.853 

34,412 

53.329 

74,839 

327 

34  994 

?b  sag 

21,263 


722,101 


9,012 
12,786 
14,644 
19,267 
30,923 
41,824 
327 
18,671 
34,308 
10,919 
21.066 
11,401 


399.416 


27 
42 
30 
44 
42 
44 
0 
47 
49 
57 
51 
46 


45 


d.  Options  for  Calculating  the 
Budgets  In  the  November  7.  1997  NPR 
EPA  proposed  budgets  and  developed 
cost  effectiveness  data  for  non-utilitv 
boilers  and  gas  turbines  together  with 
other  non-utihtv  point  sources  The 
budgets  for  these  sources  were  based  on 
the  applicable  OT.'\G  recommendation 
of  70  percent  reduction  from 
uncontrolled  levels  at  large  units 
(greater  than  250  mmBtu/hr),  R.^CT  at 
medium  units  (other  sources  greater 
than  1  ton  per  day)  and  no  controls 
beyond  the  baseline  for  small  sources. 
The  revised  budgets  described  in 
Section  III. A. 2.  Non-Electricity 
Generatitit;  Poir.t  Sources,  of  today's 
action  art-  nased  on  the  same  approach. 
Costs  were  estimated  for  these  sources 
using  a  least  cost  approach  for  each 
State  budget  which  assumed 
incremental  emissions  reductions  at  the 
most  cost-effective  sources  in  each 
State,  including  small,  medium,  and 
large  units.  In  contrast,  electric 
generation  sources  were  analyzed 
separately  using  an  emissions  rate 
approach  to  develop  the  budgets  and  the 
Integrated  Planning  Model  (IPM)  was 
run  to  estimate  costs  under  an  interstate 
trading  program.  The  November  7. 1997 
NPR  invited  comment  on  the  size 
cutoffs  used  in  the  above  analyses  and 
also  specifically  invited  comment  on 
treating  large  combustion  sources,  such 
as  industrial  boilers  greater  than  250 
mmBtu  (this  level  approximately 
corresponds  to  greater  than  1  ton  per 
day),  at  control  levels  equal  to  that  for 
large  electric  generation  sources. 

In  today's  action,  EPA  is  proposing  to 
include  the  non-utility  boilers  and  gas 


turbines  greater  than  250  mmBtu 'hr 
together  with  electric  generation  sources 
as  the  core  group  of  sources  in  the  NOx 
Budget  Trading  Program  and  analvze 
both  using  IPM   As  a  result,  EP.*i 
intends  to  conduct  additional  analyses 
as  described  below 

For  the  non-utilitv  boilers  and  gas 
turbines  greater  than  2S0  mmBtu  }:: 
EPA  intends  to  estimate  costs  using  iP.M 
and  assuming  a  trading  program 
involving  these  sources  and  the  electric 
generation  sources.  The  emissions 
budget  would  be  calculated  for  these 
sources  the  same  as  it  was  m  the 
November  7,  1997  NPR.  The  EPA  also 
solicits  comments  on  whether  to 
calculate  budgets  for  the  non-utility 
boilers  and  gas  turbines  through  the 
ahemative  means  of  an  emission  rate 
basis  (e.g.,  0.20  Ibs/mmBtu),  similar  to 
the  approach  used  by  EPA  for  electric 
generation  sources  in  the  .November  7. 
1997  NPR.  The  EP.A.  invites  comment  on 
these  and  other  approaches  for 
calculating  the  budget  component  and 
costs  for  the  non-utility  boilers  and  gas 
turbines  greater  than  250  mmBtu/hr. 

Additionally.  EPA  intends  to  further 
analyze  the  point  source  categories  that 
are  not  part  of  the  proposed  core  group 
of  sources  in  the  NOx  Budget  Trading 
Program  (e.g..  process  heaters,  stationary 
internal  combustion  engines,  and 
cement  manufacturing)  These  analyses 
will  look  at  applying  ( 1 )  various  cost- 
effectiveness  ceilings  (eg    ma.ximum  of 
$2000  per  ton):  (2)  percentage  reduction 
floors  (e.g.,  minimum  of  50  percent 
reduction);  and  (3)  combinations  (eg, 
$2000  per  ton  maximum  and  50  percent 
reduction  minim.um)  These  analvses 


will  cover  individual  source  categories 
not  in  the  proposed  core  group  of 
sources  of  the  NOx  Budget  Trading 
Program  as  well  as  all  such  sources  in 
the  aggregate.  The  EPA  invites  comment 
on  these  and  other  approaches  for 
calculating  the  budget  component  and 
costs  for  this  group  of  sources. 

In  the  November  7, 1997  NPR.  EPA 
noted  that  information  on  emissions  and 
potential  control  measures  was 
generally  lacking  for  small  sources.  The 
EPA  believes  that  there  are  several 
medium  and  large  units  for  which  such 
information  is  also  lacking.  In  the 
November  7. 1997  NPR  (and  in  the 
revised  budgets  described  in  Section 
III. A. 2.  Non-Electricity  Generating  Point 
Sources),  these  units  were  assigned  a  70 
percent  reduction  target  for  large  and 
RACT  for  medium  sized  units, 
consistent  with  the  OTAG 
recommendation.  However,  since  EPA 
cannot  identify  specific  control 
measures  for  these  sources  due  to  the 
lack  of  available  technical  information, 
EPA  now  proposes  to  keep  them  in  the 
statewide  budgets  at  baseline  levels, 
without  additional  emission  reductions. 

As  the  above  analyses  are  completed, 
EPA  intends  to  place  them  in  the 
docket. 

3.  Revised  Statewride  Budgets 

The  revised  statewide  budgets  that 
reflect  the  changes  to  the  electricity 
generating  and  non-electricity 
generating  point  source  sectors 
described  above  are  shown  in  Table  IIl- 
7. 
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Table  III-7.— Revised  Statewide  NOx  Budgets 

(tons/season) 


State 


Alabama  

Coonecfiojt 

Delaware  

District  o(  Columbia 

Georgia  

Illinois 

Irvjiana  „ 

Kentiidty 

Maryland 

Massachusalts 

Michigan  „.... 

Missouri  „ _ 

^^ew  Jersey ~ 

New  YofK  

Nortti  Carolina  

Ohio    

Penrwylvania  „. 

Rhode  Island  

South  Carolina 

Tennessee  

Virginia  „. 

West  Virginia  

Wisconsin  


Total 


Base 

Budget 

Percent  red. 

241.564 

155.617 

36 

52.014 

39,909 

23 

30.568 

21.010 

31 

7,978 

7.000 

12 

246.243 

159.013 

36 

350.154 

218.679 

3S 

340,084 

200.345 

41 

263,855 

'sa.360 

40 

118.065 

73.628 

3B 

103.445 

73,575 

2» 

283,821 

199,238 

30 

185.104 

'16.246 

37 

132.032 

93  464 

20 

230,310 

•S5,&37 

10 

234,300 

'S3  1 06 

36 

391.012 

236,443 

40 

328,433 

207.250 

37 

12.175 

10,132 

17 

169.572 

109.267 

30 

291.225 

'87,250 

36 

219.835 

'62,375 

26 

158.240 

81  701 

40 

142.759 

95,902 

33 

4.532.790 

2.945.046 

35 

B.  Revised  Cost  Analyses 

The  EPA  has  revised  the  cost 
estimates  presented  in  the  November  7. 
1997  notice.  As  discussed  in  Section 
III. A.  Explanation  of  Revised  Budgets, 
additional  emissions  sources  were 
included  in  the  emissions  budgets  and 
several  changes  to  the  emissions 
inventory  were  made.  Also,  revised  unit 
control  cost  estimates  for  Selective 
Catalytic  Reduction  (SCR)  and  Selective 
Non  Catalytic  Reduction  (SNCR)  were 
prepared  for  non-electricity  generating 
point  sources.  The  revised  costs  are  now 
more  consistent  with  the  way  estimates 
were  developed  for  electricity 
generating  sources.  Details  on  the 
revised  cost  analysis  are  presented  in 
"Supplemental  CDzone  Transport 
Rulemaking  Regulatory  Analysis" 
(Supplemental  Regulatory  Analysis 
TSD). 

1.  Electricity  Generating  Sources 

The  OTAG  recognized  the  value  of 
market-based  approaches  to  lowering 
emissions  from  power  plants  and  large 
industrial  sources.  The  Agency  agrees 
that  a  market-based  approach  with 
trading  is  preferable  as  more  cost 
effective  and  encourages  all  States 
covered  by  this  rulemaking  to  establish 
such  a  program.  The  Agency's 
regulatory  analysis  is  based  on  this 
view.  As  in  the  original  proposal 
analysis,  analytical  limitations  kept  EPA 
from  estimating  the  costs  of  a  single  cap- 
and-trade  program  for  the  electric  power 


industry  and  other  large  stationary 
sources.  In  this  SNPR.  the  analysis  of  a 
cap-and-trade  program,  across  all  States 
covered  in  the  rulemaking,  is  limited  to 
sources  in  the  electric  power  industry. 

The  analysis  of  the  electric  power 
industry  has  been  expanded  to  include 
additional  electricity-generating  sources 
(see  Section  III.A.  Explanation  of 
Revised  Budgets).  Additionally.  EPA 
also  updated  many  of  the  assumptions 
included  in  the  Integrated  Planning 
Model  (IPM).  including  more  recent 
energy  demand  forecasts  and  more 
recent  information  on  future  planned 
new  units.  These  changes  are  discussed 
in  the  Supplemental  Regulatory 
Analysis  TSD. 

The  EPA  analyzed  the  cost  of  a  NOx 
cap-and-trade  program  with  a  summer 
NOx  emissions  cap  of  563.784  tons, 
assuming  reductions  are  effective  by  the 
2003  ozone  season.  Annual  cost 
estimates  are  provided  for  2003  and 
2007. 

2.  Non-Electricity  Generating  Point 
Sources 

The  costs  for  non-electricity 
generating  point  sources  are  estimated 
using  two  alternative  approaches.  The 
Hrst  approach,  called  the  Least  Cost 
Scenario,  attempts  to  identify  the  mix  of 
sources  and  control  technologies  that 
achieve  each  State's  non-electricity 
generating  budget  level  for  point  sources 
at  the  lowest  possible  control  cost.  The 
sources  controlled  under  the  Least  Cost 
Scenario  may  not  be  the  same  sources 


that  are  controlled  for  the  purpose  of 
establishing  each  State's  emissions 
budget.  The  results  of  the  Least  Cost 
Scenario  are  a  proxy  for  State-level 
emissions  trading  programs  free  of 
transactions  costs.  If  it  were  possible  to 
consider  transactions  costs,  the  Least 
Cost  Scenario  would  result  in  higher 
cost  estimates  than  are  presented  here. 
On  the  other  hand,  if  the  Least  Cost 
Scenario  had  been  modeled  assuming 
the  States  participate  collectively  in  a 
trading  program  for  non-electricity 
generating  sources  (i.e.,  domain-wide 
trading  as  modeled  in  the  electricity 
generating  sector),  the  resulting  cost 
estimates  would  likely  be  lower  than 
presented  here. 

The  second  approach,  termed  the 
Command-and-Control  Scenario, 
attempts  to  estimate  the  cost  of 
controlling  just  those  sources  that  were 
used  to  establish  each  State's  emissions 
budget.  This  method  does  not  take  into 
account  possible  cost  savings  that  can 
be  realized  by  more  efficient  regulatory 
schemes,  such  as  emissions  trading,  and 
therefore  tends  to  overstate  the  cost  of 
meeting  the  non-electricity  generating 
point  source  emissions  budget. 

The  EPA  has  revised  the  cost  of 
controls  associated  with  non-electricity 
generating  sources  based  on  information 
previously  developed  for  the  revised 
IPM  for  electricity  generating  sources. 
The  new  method  for  estimating  SCR  and 
SNCR  costs  for  non-electricity 
generating  sources  is  now  more 
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consistent  with  the  estimates  for 
electricity  generating  sources  The 
annua!  costs  for  non-electncitv 
generating  soun^es  are  estimated  based 
on  the  2007  non-electricity  generating 
source  emissions  pro)ections  Unlike  the 
IPM  analysis  for  electricity  generating 
soun;es.  the  cost  analysis  framework  for 
non-electricity  generating  sources  did 
not  allow  distinctions  to  be  made 
between  the  estimated  annual  cost  of 
compliance  in  2003  relative  to  the  year 
2007,  As  shown  in  Section  III, 3  3.  Cost 
Analysis  Results,  the  electricity 
generating  sector  annual  cost  estimates 
vary  only  5  percent  between  2003  and 


2007,  It  is  reasonable  to  believe  that 
non-electncity  generating  sector  annual 
cost  would  also  not  vary  significantlv 
between  2003  and  2007. 

For  NOx  point  sources.  EPA  estimated 
annua!  compliance  costs  for  achieving  a 
total  summer  NOx  emissions  budget  of 
416,619  tons  This  budget  is  slightly 
higher  (4  percent)  than  the  399.416  ton 
budget  presented  in  Section  III.A.2, 
Non-Electric  Generation  Point  Sources. 
because  the  cost  analysis  for  non- 
eieancity  generating  point  sources  was 
completed  before  all  adjustments  to  the 
proposed  budgets  had  been  finalized  If 
the  final  399,416  ton  budget  had  been 


analyzed  the  cost  estimates  fo^non- 
electricity  generating  point  sources 
'Aould  have  been  only  slightly  higher. 

3  Cost  .Analysis  Results 

Tables  III-8  and  III-9  show  the 
analysis  results  based  on  the  changes  to 
the  proposed  emissions  budgets  and 
I  OS!  methodology  improvements.  Table 
III-^  shows  the  population  of  sources 
{  overed  by  each  element  of  the  cost 
ana.vsi^  and  the  resulting  NOx 
emissions  levels.  Table  III-9  shows  the 
estimated  annual  compliance  costs  and 
average  cost  effectiveness 


Table  1 11-8, —Population  of  Emissions  Sources  and  NOx  Emissions  After  Compliance  with  the  Ozone 

Transport  Rulemaking 


Budget  cx>mponent 


Electnaty  generating  sources        ■■ „..—•. 

Non-Eiecinctty  generating  sources:  Least  Cost — 2007  

Non-Electnaty  generating  sources   Commanct-ana-Control-2007 


Number  of 
sources' 


1.757 

13.373 

1.774 


Ozone  season 

emissions 

(1.000  NOx  tons) 


564 
409 
394 


"The  numbef  Of  electnaty  generating  sources  reflects  the  numtjer  of  sources  in  i996  that  were  usee  tc  es'atxis^^  the  summer  season  NOx 
Duogei   The  number  o1  non-electnaty  generating  sources  reflects  sources  controllec  (or  the  ourpose  oi  esti'^a!">c  ros's 


Table  III-9. 


Incremental  Annual 


Control  Costs  and  Average  Cost  Effectiveness  for  Compliance  with  the 
Ozone  Transport  Rulemaking 


Budget  oonponent 


Etecfiaty  generating  sources — 2003  _ 

Eleclriaty  generating  sources — 2007  

Non  Electnaty  generating  sources  Least  Cost — 2007  

Non- Electnaty  generating  Sources  CommarKJ-and-Control — 2007 


Annual  controi 

cost 

(million  1 99C  oo.- 

lars) 


1.308 

1.378 

456 

1.170 


Average  ozone 

seaso''  cos*  e"f^:- 

(Won) 


1.455 
1.469 
1.500 
3.700 


^ver^je  am 
cost  etractiveness 

(Srton) 


1.161 

1.165 

640 

2.600 


Based  on  the  Least  Cost  5>cenario  for 
non-electncity  generating  sources,  the 
incremental  annual  cost  of  the  proposed 
SIP  call  in  2007  for  both  electricity  and 
non-electricity  generating  sources  is 
$1.8  billion  (1990  dollars). 

IV   SIP  Criteria  and  Emissions 
Inventory  Reporting  Requirements 

A.  SIP  Criteria 

1.  Introduction 

The  November  7.  1997  NPR  explained 
that  each  State  would  be  required  to 
submit  a  SIP  demonst.^^tlng  "that  each 
State  will  meet  the  assigned  statewide 
emission  budget"  (62  FR  60365)  It 
further  explained  that  each    SIP 
revision  should  include  the  following 
general  elements  related  to  the  regional 
strategy:  (1)  Baseline  2007  statewide 
NOx  emissions  inventory  (which 
includes  growth  and  existing  control 
requirements) — this  would  generally  be 
the  emissions  inventory  that  was  used 
to  calculate  the  required  statewide 


budget;  (2)  a  list  and  description  of 
control  measures  to  meet  ithe]  statewide 
budget;  (3)  fully-adopted  State  rules  for 
the  regional  transport  strategy  with 
compliance  dates  providing  for  control 
between  September  2002  and  September 
2004,  depending  on  the  date  EFA  adopts 
in  its  final  rulemaking;  (4)  clearly 
documented  growth  factors  and  control 
assumptions;  and  (5)  a  2007  projected 
inventory  that  demonstrates  that  the 
State  measures  along  with  national 
measures  will  achieve  the  State  budget 
in  2007." Id. 

The  purpose  of  this  Section  is  to 
identify-  criteria  for  determining 
completeness  and  approvability  of  a 
State  submittal  in  response  to  the  final 
SIP  call  The  criteria  are  set  forth  in 
proposed  regulatory  language  140  CFK 
51.121),  In  addition,  this  section 
describes  the  actions  the  .Agent  \ 
intends  to  take  if  a  State  fails  to  make 
a  submittal,  or  the  Agency  makes  a 
finding  of  incompleteness  or 
disapproves  the  SIP 


2.  Completeness  Determination 

Any  submittal  that  is  made  with 
respect  to  the  final  SIP  call  first  will  be 
determined  to  be  either  incomplete  or 
complete  A  finding  of  completeness 
means  that  EPA  will  review  the 
submittal  to  determine  whether  it  is 
approvable.  It  is  not  a  determination 
that  the  submittal  is  approvable;  rather, 
it  means  the  submittal  is 
administratively  and  technically 
sufficient  for  EPA  to  determine  whether 
it  meets  the  statutory  and  regulatory 
requirements  for  approval.  In  order  for 
any  submittal  to  be  complete,  40  CFR 
51.121  provides  that  the  submittal  must 
meet  the  criteria  described  in  40  CFR. 
part  51,  Appendix  V,  "Criteria  for 
Determining  the  Completeness  of  Plan 
Submissions.  "  These  criteria  apply 
generally  to  SIP  submissions  and  so 
should  be  familiar  to  States  submitting 
transport  SIPs. 

Section  1 .2  of  Appendix  V.  in 
accordance  with  section  110(k)(l)  of  the 
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CAA.  requires  EPA  to  notify  States 
within  60  days  of  EPA's  receipt  of  a 
submittal,  but  no  later  than  6  months 
after  the  submittal  is  due.  If  a 
completeness  determination  is  not  made 
within  6  months  after  submission,  the 
submittal  is  deemed  complete  by 
operation  of  law  For  purposes  of  rules 
submitted  in  response  to  the  SIP  call. 
EPA  intends  to  make  completeness 
determinations  expeditiously.  In 
addition,  EPA  expects  to  make  findings 
of  failure  to  submit  no  later  than  the 
Agency  makes  completeness 
determinations. 

A  finding  of  failure  to  submit  or 
incompleteness  triggers  an  18-month 
sanctions  clock  that  can  only  be  stopped 
by  an  affirmative  EPA  finding  that  the 
State  has  made  a  complete  submittal. 
The  findings  also  trigger  the 
requirement  that  EPA  promulgate  a 
Federal  implementation  plan  (FIP) 
within  2  years  of  the  date  of  the  finding, 
if  the  deficiency  has  not  yet  been 
corrected.  The  EPA  intends  to  propose 
FIPs  in  the  fall  of  1998  and  move 
quickly  to  promulgate  a  FIP  where 
necessary.  In  addition,  sanctions  and 
FIP  clocks  are  triggered  if  a  State 
submits  a  complete  SIP,  but  EPA 
subsequently  disapproves  it.  in  whole  or 
in  part  * 

3.  Approvability  Criteria 

In  the  November  7,  1997  NPR.  EPA 
highlighted  several  general  elements 
that  must  be  included  in  ozone 
transport  SIP  revisions.  Without  these 
general  elements,  a  SIP  submission  will 
not  be  approved.  This  Section  (1) 
identifies  EPA's  proposed  additional 
approvability  criteria  for  control 
strategies  that  will  help  States  meet 
their  NOx  budgets;  and  (2)  provides 
guidance  to  assist  States  in  preparing 
emissions  inventories  for  purposes  of 
identifying  emissions  benefits  of 
possible  control  strategies.  The  existing 
guidance  documents  listed  below  will 
help  States  incorporate  existing  EPA 
guidance  into  their  SIPs.  Much  of  the 
pertinent  guidance  is  available 
electronically. 

Each  State  must  start  with  a  baseline 
2007  statewide  NOx  emissions 
inventory,  including  growth  and 
existing  control  requirements.  The  2007 
projected  control  inventory  must 
demonstrate  that  the  State  measures, 
along  with  national  measures,  will 
achieve  the  State  budget  in  2007.  The 
EPA  has  issued  documents  to  assist 
States  in  developing  emissions 
inventories.  Specifically,  these 


>  A  more  deuilad  discutsion  of  uncliont  and 
FIPi  ippMred  in  tha  NovRmbar  7.  1997  NPR  at  paga 
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'iits  describe  how  to  clearly 
define  the  particular  control  measures 
and  document  the  methods  used  to 
estimate  emissions  reductions  from 
implementation  measures.  A  State  need 
not  define  these  measures  in  its  SIP  to 
the  extent  it  chooses  to  achieve  the 
required  reductions  through  the  model 
rule  for  the  NOx  Budget  Trading 
Program,  which  is  being  proposed  in 
this  notice. 

a.  Additional  Control  Strategy 
Approvability  Criteria. 

i.  Introduction.  The  approvability 
criteria  for  transport  SIP  submissions 
appear  in  proposed  40  CFR  51.121.  Most 
of  the  criteria  are  substantially  identical 
to  those  that  already  apply  to  attainment 
SIPs.  For  example,  each  submission 
must  describe  the  control  measures  that 
the  State  intends  to  employ,  identify  the 
enforcement  methods  for  monitoring 
compliance  and  handling  violations, 
and  demonstrate  that  the  State  has  legal 
authority  to  carry  out  its  plan.  This  part 
of  the  preamble  focuses  on 
approvability  criteria  that  are  being 
proposed  for  the  first  time  to  ensure 
States  meet  their  NOx  budgets. 

ii.  General  Recommendations.  As 
discussed  in  the  NPR  (62  FR  60365-66). 
regulatory  requirements  that  employ  a 
maximum  mass  emissions  limitation  for 
a  source  or  group  of  sources  provide  the 
greatest  certainty  that  a  specific  level  of 
emissions  will  be  attained  and 
maintained.  With  respect  to  transport  of 
pollution,  a  mass  emissions  limitation 
also  provides  the  greatest  assurance  to 
downwind  States  that  air  emissions 
from  upwind  States  will  be  effectively 
managed  over  time.  Regulatory 
requirements  designed  and  enforced  as 
an  emissions  rate  limitation  can  achieve 
a  measurable  emissions  reduction,  but 
the  targeted  level  of  emissions  may  or 
may  not  be  reached  depending  on  the 
actual  activity  level  of  the  affected 
source(s).  Finally,  regulatory 
requirements  designed  as  a  specific 
technology  or  measure  have  the  greatest 
uncertainty  for  achieving  a  targeted 
emissions  level  due  to  uncertainty  in 
both  the  activity  level  of  the  affected 
source(s)  and  uncertainty  in  the 
effectiveness  of  the  technology  or 
measure. 

Based  on  the  desire  to  establish 
regulatory  requirements  with  the 
greatest  likelihood  of  achieving  and 
maintaining  the  statewide  NOx 
emissions  budget.  EPA  recommerrds 
that,  to  the  maximum  extent  practicable, 
all  regulatory  requirements  be  in  the 
form  of  a  maximum  level  of  emissions 
for  a  source  or  group  of  sources.  The 
EPA  recognizes  that  this  option  may  be 
difficult  for  some  sources  because  the 
available  emissions  control  options  may 


be  limited,  and  the  techniques  for 
quantifying  mass  emissions  to  ensure 
compliance  with  a  tonnage  budget  may 
not  be  adequate. 

iii.  New  Proposed  Approval  Criteria. 
While  mass  emissions  limitations  may 
be  difficult  for  some  sources.  EPA 
believes  that,  if  the  State  chooses  to 
meet  the  budget  through  control 
requirements  for  electric  generators  and 
large  industrial  boilers,  the  State  can 
feasibly  require  these  sources  to 
quantify  mass  emissions  through 
reasonably  available  measurement 
technology.  For  this  reason,  as  well  as 
others  discussed  below,  EPA  proposes 
the  following  additional  SIP 
approvability  criteria  which  would 
apply  if  the  State  selected  regulatory 
requirements  covering  NOx  sources 
serving  electric  generators  with  a 
nameplate  capacity  greater  than  25 
MWe  and  boilers  with  a  maximum 
design  heat  input  greater  than  250 
mmBtu/hr; 

a  Regulatory  requirements  to  meet  the 
2007  budget  for  these  sources  would 
need  to  be  expressed  in  one  of  three 
ways:  (1)  In  terms  of  mass  emissions, 
which  would  limit  total  emissions  from 
a  source  or  group  of  sources;  (2)  in  terms 
of  emissions  rates  that  when  multiplied 
by  the  affected  sources'  maximum 
operating  capacity  would  meet  the 
tonnage  component  of  the  emissions 
budget  for  this  source  or  for  these 
sources;  or  (3)  an  alternative  approach 
for  expressing  regulatory  requirements, 
provided  the  State  demonstrates  to  EPA 
that  its  alternative  provides  equivalent 
or  greater  assurance  than  options  (1)  or 
(2)  that  seasonal  emissions  budgets  will 
be  attained  and  maintained. 

a  Sources  would  be  required  to 
demonstrate  that  they  have  met  these 
applicable  emissions  control  provisions 
using  continuous  emissions  monitors. 
Further,  EPA  is  taking  comment  on 
whether  sources  should  be  required  to 
demonstrate  that  they  met  these 
requirements  using  the  monitoring 
provisions  of  the  Acid  Rain  Program  for 
monitoring  NOx  mass  emissions  in  40 
CFR  part  75. 

The  EPA  believes  control  approaches 
and  monitoring  for  this  group  '  of 
sources  have  advanced  to  the  point  that 
complying  with,  tracking,  and  enforcing 
a  maximum  mass  emissions  limitation 
or  tonnage  budget  is  reasonable.  A 
variety  of  regulatory  programs  are 
curently  in  use  or  under  development 
that  utilize  a  mass  emissions  limitation 
for  large  combustion  devices.  These 


'  NOx  sources  serving  electric  generator*  with  a 
nameplate  capacity  greater  than  2S  MWe  and 
boilers  with  a  maximum  design  beat  input  greatar 
than  2S0  mmBtu/hr. 
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regulatory  systems  include  the  EPA's 
Acid  Rain  Program  for  sulfur  dioxide 
(SO2)  emissions,  the  South  Coast  Air 
Quality  Management  District's  Regional 
Clean  Air  Incentives  Market  for  SO:  and 
NOx.  and  the  Ozone  Transport 
Commissions  NOx  Budget  Program. 
Experience  with  these  regulatory 
programs  indicates  that  establishing  a 
tonnage  budget  for  large  combustion 
sources  is  currently  feasible  and  cost 
effective.  These  approaches  exist 
because  there  is  a  range  of  reasonable 
options  available  for  controlling 
emissions  from  these  sources.  In 
general,  large  combustion  sources  have 
several  effective  control  options  for 
reducing  NOx  emissions,  including 
combustion  modifications,  post- 
combustion  technologies,  and  fuel 
switching.  This  range  of  options 
provides  flexibility  for  these  sources  or 
groups  of  sources  to  maintain  a  tonnage 
budget  for  emissions. 

For  measuring  emissions,  continuous 

emissions  monitors,  currently  installed 
at  most  sources  participating  in  these 
programs,  provide  accurate,  complete 
and  timely  accounting  of  emissions 
which  enable  the  administrators  of  these 
programs  to  easily  track  and  enforce 
emissions  on  a  mass  emissions  basis. 
Therefore,  EP.^  proposes  that  all  of  the 
sources  in  this  group  must  employ 
continuous  emissions  monitoring. 
Further,  EPA  seeks  comment  on  what 
specifications,  if  any,  to  require  for  such 
continuous  emissions  monitoring 
systems  (CEMS)  More  specifically.  EPA 
is  taking  comment  on  requiring  these 
sources  to  meet  the  NOx  mass  emissions 
monitoring  and  reporting  provisions 
that  are  contained  m  a  proposed  new 
subpart  to  the  monitoring  and  reporting 
provisions  of  the  acid  rain  regulations  in 
40  CFR  part  75.  These  revisions  are 
being  proposed  m  a  separate  notice 
entitled  "Acid  Rain  Program; 
Continuous  Emission  Monitoring 
Revisions"  that  will  be  published  in  the 
Federal  Register  m  the  near  future 
Electric  utihtv  units  have  been  meeting 
the  current  40  CFR  part  "5  requirements 
since  at  least  IQA.^i.  The  EPA  believes 
that  the  proposed  40  CFR  part  75 
provisions  will  provide  accurate 
monitoring  of  NOx  mass  emissions  and 
also  provide  flexibility,  particularly  for_ 
smaller  and  infrequently  operated 
sources.  Additional  information  on  the 
proposed  40  CFR  part  75  requirements 
can  be  found  in  Section  V.C.9.a, 
Requirements  for  Point  Sourf;es.  Also. 
EPA  has  prepared  a  memorandum  for 
the  docket  that  compares  the  proposed 


provisions  of  40  CFR  part  75  to  other 
available  CEMS  requirements.* 

Another  reason  that  States  choosing  to 
control  electricity  generating  sources 
should  use  available  means  to  assure 
that  the  source's  mass  emissions  stay 
within  the  State's  projected  levels  is  that 
recent  changes  in  the  utility  industry 
may  foster  substantial  shifts  in 
electricity  production  from  State  to 
State  for  market  reasons.  Given  the 
changing  market  forces  in  the  electricity 
generating  industry  today.  State 
measures  to  limit  electricity  generating 
unit  emission  rates  without  accounting 
for  potential  utilization  increases  would 
provide  little  assurance  that  mass 
emissions  from  these  sources  would  be 
reduced  to  the  levels  necessary  to  meet 
the  proposed  budgets  For  this  reason. 
too.  EPA  believes  that  regulatory 
requirements  for  large  combustion 
sources  to  meet  a  State's  NOx  budget 
can  and  should  be  expressed  and 
enforced  as  mass  emissions  limitations 
or  an  alternative  providing  equivalent 
assurance  that  the  mass  reductions  will 
occur 

Finally,  while  EPA  has  not  heretofore 
impo.sed  the  proposed  approvability 
critena  on  State  ozone  control  measures, 
EPA  believes  they  are  reasonable  (as 
described  above')  and  appropriate  in  the 
context  of  this  transport  rulemaking. 
This  SIP  call  addresses  the  regional 
problem  of  emissions  transport — i.e.,  the 
problem  of  one  State  s  effect  on  one  or 
more  other  States.  The  EPA  believes  it 
IS  appropriate  to  take  reasonable  and 
feasible  steps  to  minimize  the  potential 
"commons"  phenomenon  inherent  in 
this  problem.  Under  the  theor\  of  the 
commons,  a  State  has  less  interest  in 
controlling  pollution  that  is  produced 
within  its  borders  but  primarily  affects 
the  health  of  non-residents,  compared  to 
its  interest  in  controlling  pollution  that 
has  intrastate  effects.  The  additional 
approvability  critena  proposed  today 
offer  downwind  States  the  assurance 
that  upwind  States,  to  the  extent  they 
elect  to  control  the  applicable  group  of 
sourc-es.  will  implement  measures  that 
offer  transparent  certainty  of  success. 
Given  the  availability  of  reasonable 
measures  to  control  the  applicable 
group  of  sources  in  this  wav.  and  the 
potential  for  substantial  shifts  in 
utilization  in  the  utility  sector  in 
com.ing  years.  EP.'\  believes  it  is 
appropnate  for  this  transport  SIP  call  to 
propose  additional  SIP  approvabiUty 


criteria  to  address  the  potential 
commons  phenomenon.' 

To  assist  States  with  the  development 
and  implementation  of  an  emissions 
budget  for  large  combustion  sources. 
EPA  is  proposing  the  NOx  Budget 
Trading  Program  in  section  V  of  today's 
notice.  States  may  voluntarily  choose  to 
participate  in  the  NOx  Budget  Trading 
Program  by  adopting  the  model  rule. 
This  multistate  trading  program  would 
provide  sources  the  flexibility  and  cost 
effectiveness  of  a  market  based  system, 
while  meeting  the  additional  SIP 
approvability  criteria  for  States  that  are 
proposed  in  this  section. 

The  EFW  intends  to  approve  the 
portion  of  any  State's  SIP  submission 
that  adopts  the  model  rule,  provided:  (1) 
The  State  has  the  legal  authority  to 
adopt  the  model  rule  and  implement  its 
responsibilities  under  the  model  rule, 
and  (2)  the  SIP  submission  accurately 
reflects  the  NOx  reductions  to  be 
expected  from  the  State's  adoption  of 
the  model  rule.  As  noted  above,  today's 
action  proposes  that  transport  SIP 
submissions  comply  with  various 
approval  criteria  that  are  substantially 
identical  to  existing  approval  criteria  for 
attainment  SIPs.  Those  criteria  include: 
(1)  A  demonstration  by  the  State  that  it 
has  the  legal  authority  to  adopt  and 
implement  each  of  the  control  measures 
contained  in  the  SIP  submission,  and  (2) 
a  demonstration  of  the  expected 
emissions  reductions  to  be  achieved 
from  each  new  control  measure. 
Provided  a  State  meets  these  two  criteria 
with  respect  to  its  adoption  of  the  model 
rule,  then  EPA  intends  to  approve  the 
model  rule  portion  of  the  State's  SIP 
submission. 

A  State  or  group  of  States  may  also 
choose  to  develop,  adopt,  and 
implement  their  own  cap-and-trade 
program  separate  from  today's  proposed 
NOx  Budget  Trading  Program.  In 
developing  these  alternative  programs, 


*  See  Memorandum  from  Kevin  Culligan.  EPA, 
Acid  Rain  Division,  to  Docket  regarding  "Transport 
SIP  Call-  Potential  Continuous  Emissions 
Monitoring  Systems  Requirements"  April  8,  1998, 

Docket  Numtier  A-96-56.  IV-B-01. 


'  Authority  for  the  proposod  additional  SIP 
approval  criteria  described  above  resides  in  sections 
110(a)  and  301(a)  of  the  Clean  Air  Act.  Specifically, 
the  requirement  in  section  110(aK2)(A)  that  SIPs 
include  enforceable  emissions  limitations  and  other 
control  measures  "as  may  be  necassary  or 
appropriate"  to  meet  the  Qean  Air  Aa,  together 
with  the  requirement  in  section  110(aK2KD)  that 
SIPs  include  "adequate  provisions"  to  mitigate 
certain  transport  effects  on  other  States,  implicitly 
authorize  EPA  to  impose  the  additional  SIP 
approval  criteria  described  above  to  ensure  that 
affected  States  adequately  mitigate  their 
contribution  to  ozone  traruport.  given  the  raasons 
and  circumstances  de bribed  above.  Additiorully, 
section  301(a)  grants  EPA  broad  authority  to 
prescribe  such  regulations  as  are  necessary  to  carry 
out  its  functions  under  the  Clean  Air  Act.  The 
proposed  additional  SIP  approval  criteria  are 
necoftsary  for  EPA  to  meet  its  obligation  to  approve 
only  SIPs  that  contain  "necessary  or  appropriate" 
and  "adequate"  provisions  for  the  applicable  State 
to  mitigate  its  contribution  to  ozone  transport. 
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States  should  follow  the  availaiMt^ 
guidance  in  the  Economic  Incentive 
Program  requirements  (see  40  CFR  part 
51,  subpart  U)  and  EPA"s  Emissions 
Trading  Policy  Statement  (see  51  FR 
43814,  December  4.  1986)  in  addition  to 
the  transport  SIP  approval  cnteria  in 
proposed  40  CFR  51  121 

Regulatory  requirements  used  to  meet 
the  i007  budget  for  other  sources  not 
identiried  in  the  above  description  may 
be  expr«ssed  as  (1)  a  mass  emissions 
limit.  (2)  an  emissions  rate,  or  (3) 
specific  technology  or  measure  As 
discussed  above.  EPA  recognizes  that  it 
may  not  be  reasonable  to  require 
regulatory  requirements  to  be  expressed 
as  mass  emissions  limitations  for  all  of 
these  sources  because  of  limitations 
with  control  options  and  the  ability  to 
measure  mass  emissions  Moreover. 
EPA  believes  that  the  likelihood  of 
substantial  shifts  in  demand  (and 
corresponding  changes  in  emissions 
compared  to  historical  actuals)  is  lower 
for  these  other  sources  Therefore.  EPA 
believes  there  is  substantially  less  hsk 
with  respect  to  these  sources  that  past 
representative  production  rates  will 
prove  unreliable  predictors  of  future 
activity.  However.  EPA  recommends 
that  mass  emissions  budgets  also  be 
used  for  these  sources  to  the  maximum 
extent  practicable 

The  EPA  solicits  comments  on  the 
proposed  SIP  approvability  criteria  for 
regulatory  requirements  that  govern 
emissions  from  large  combustion 
sources  In  addition.  EPA  solicits 
comments  as  to  the  reasonableness  of 
expressing  regulatory  requirements  as 
mass  emissions  limitations  for  other 
sources. 

b.  Emissions  Inventory-  Preparation 
Guidance  and  Control  Stratefgies 
Guidance.  This  Section  presents 
guidance  that  States  should  follow 
when  initiating  the  planning  and 
development  of  an  emissions  inventory 
The  documents  referenced  below 
describe  control  measures  a  State  may 
wish  to  consider  for  purposes  of 
meeting  a  statewide  NOx  budget.  Most 
of  these  documents  can  be  obtained 
directly  by  computer  download  from  the 
EPA's  Cleannghouse  for  Inventories  and 
Emission  Factors  (CHIEF)  Web  Site 
(http://www  epa.gov/ttn/chief)  or  by 
contacting  the  InfoCHIEF  helpline  at 
(919)541-5285. 

Descriptions  of  a  number  of  potential 
data  sources  that  can  be  consulted  for 
emission  estimation  methods  are 
provided  below  Site-specific  source 
tests  are  generally  expected  to  provide 
a  better  estimate  for  the  tested  site  than 
average  emission  factors  (including 
factors  cited  in  "Compilation  of  Air 
Pollutant  Emission  Factors  (AP-42)") 


derived  from  testing  at  similar  sources. 
Site-specific  tests  should  be  based  on  a 
reliable  test  procedure  and  should 
represent  typical  operating  conditions  at 
the  site  before  being  assumed  to  be 
superior  to  an  average  emission  factor 
The  CEMS  data  for  a  given  site  can  be 
considered  a  superior  form  of  site- 
specific  source  test  data.  Material 
bialances  for  NOx  sources,  and 
particularly  combustion  NO.x  sources, 
are  not  appropriate  and  should  not  be 
used. 

If  reliable  site-specific  tests  or 
calculation  methods  are  not  available  or 
are  not  feasible  to  use  for  all  sources,  an 
emission  factor  or  emission  model 
approach  can  be  used  The  EPAs  Factor 
Information  Retrieval  (FIRE)  Data 
System  provides  a  searchable  electronic 
listing  of  all  criteria,  toxic,  and 
greenhouse  gas  emission  factors 
appearing  through  the  latest  printed 
AP-42  supplement  for  stationary 
sources.  The  FIRE  database  also 
contains  a  number  of  non-AP— 42 
factors,  but  only  for  sources  where  no 
AP-42  factor  exists.  In  addition,  RRE 
contains  a  reference  indicating  if  the 
factor  is  from  AP-42  or  another  source, 
and  it  contains  the  factor  quality  rating 
if  one  exists  Note  that  mobile  source 
emission  factors  do  not  apf>ear  in  FIRE. 
The  most  recently  finished  AP— 42 
stationary  source  revisions  can  only  be 
found  on  the  CHIEF  web  site  (http:// 
www.epa.gov/ttn/chief/ap42etc.html). 

If  an  emission  factor  is  not  available 
from  one  of  the  above  sources,  or  if  the 
inventory  preparer  wants  to  improve  the 
emissions  estimates  for  sources  deemed 
significant,  the  following  data  sources 
may  be  of  use. 

•  "Volume  1.  Introduction  to  the 
Emission  Inventory  Improvement 
Program  (EIIP)"  (EPA-454/R-97- 
004a)— 
http://www.epa.gov/ttn/chief/eiip/ 

tech  rep. htm  tintro 

•  "Volume  II,  Preferred  and 
Alternative  Methods  for  Estimating  Air 
Emissions  from  Point  Sources"  (EPA- 
454/R-97-004b)— 
http://www.Bpa.gov/ttn/chief/eiip/ 

techrep.htmtpointsrc 

•  "Volume  III,  Preferred  and 
Alternative  Methods  for  Estimating  Air 
Emissions  from  Area  Sources"  (EPA- 
454/R-97-O04C)— 
http://www.epa.gov/ttn/chief/eiip/ 

tech  rep .  htm  tareflsrc 

•  "Volume  IV.  Preferred  and 
Alternative  Methods  for  Estimating  Air 
Emissions  from  Mobile  Sources "  (EPA- 
454/R-97-004d)— 

http://www.epa.gov/ttn/chief/eiip/ 
techrep.htm  tmobsrc 


•  "Procedures  for  the  Preparation  of 
Emission  Inventories  for  Carbon 
Monoxide  and  Precursors  of  Ozone. 
Volume  I:  General  Guidance  for 
Stationary  Sources"  (EPA-450/4-91- 
016)— 

This  document  provides  general 
procedures  for  estimating  emissions 
from  point  and  area  stationary  sources; 
it  may  still  be  useful  for  estimetting 
emissions  from  area  sources  that  are  not 
yet  covered  in  the  EIIP  area  source 
guidance  document  (e.g..  small  publicly 
owned  treatment  works,  aircraft 
refueling,  on-site  incineration, 
residential  heating  (excluding  wood 
fuel),  barge  and  tank  drum  cleaning).  It 
is  not  available  in  electronic  form.  Paper 
copies  are  available  from  the  InfoCHIEF 
help  desk (919)  541-5285 

•  "Procedures  for  the  Preparation  of 
Emission  Inventories  for  Carbon 
Monoxide  and  Precursors  of  Ozone, 
Volume  II  Emission  Inventory 
Requirements  for  Photochemical  Air 
Quality  Simulation  Models"  (Revised) 
(EPA-450/R-92-026)— 

This  document  offers  technical 
assistance  to  those  engaged  in  the 
planning  and  development  of  detailed 
emissions  inventories  for  use  in 
photochemical  air  qualify  simulation 
models  It  includes  guidance  for 
identifying  and  incorporating  the 
additional  detail  required  by 
photochemical  air  quality  simulation 
models  into  an  existing  base  year 
inventory.  It  is  not  available  in 
electronic  form.  Paper  copies  are . 
available  from  the  InfoCHIEF  help  desk 
(919) 541-5285 

•  "Procedures  for  Emission  Inventory 
Preparation,  Vol.  IV:  Mobile  Sources " 
(EPA-450/4-81-026d  [Revised])  (You 
can  download  a  zipped  WordPerfect  file 
of  this  document  from  the  "Emission 
Inventory  Guidance"  Section  of  the 
CHIEF  Web  Site  ) 

http://www.epa.gov/ttn/chief/ 

ei guide.html 

c.  Gmwth  estimates.  In  order  for  EPA 
to  approve  a  SIP  for  the  proposed  Ozone 
Transport  Rule,  the  State  must  clearly 
document  growth  factors  and  control 
assumptions  used  in  the  budget 
calculations.  To  the  extent  the  State 
uses  EPA  growth  factors  and  control 
assumptions,  the  SIP  need  only  include 
a  statement  attesting  to  this.  If  a  State 
wants  to  substitute  its  own  growrth 
factors  or  control  assumptions  in  the 
budget  analysis,  it  must  provide 
adequate  justification  for  using  the 
alternative  numbers  As  stated  in  the 
November  7.  1997  NPR  (62  FR  60367). 
EPA  believes  it  is  important  that 
consistent  emissions  growth  estimates 
be  used  for  the  State's  budget 
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demonstration  and  for  EPA's  calculation 
of  the  required  statewide  emissions 
budget  The  EPA  will  evaluate  any 
revision  to  these  growth  factors  or 
control  assumptions  that  is  suggested 
during  the  comment  period  on  this  rule 
and  ma\  recalculate  the  required 
statewide  budget  to  reflect  the  State's 
change  Because  the  revised  growth 
estimates  will  be  included  in  EPA's 
budget  calculation,  lower  growth  rates 
could  not  be  considered  part  of  a  State  s 
NOx  control  strategy  to  attain  that 
budget  unless  the  change  in  growth  is 
the  result  of  clearly  identified  control 
strategies  that  can  be  shown  to  provide 
real,  permanent,  and  quantifiable 
changes  in  growth.  In  the  November  7. 
1997  NPR  EF.^  encouraged  States  to 
request  any  changes  to  growth  estimates 
or  control  assumptions  during  the 
comment  period  for  the  proposal  so  that 
budgets  given  in  the  final  rulemaking 
would  reflecjt  these  changes.  Guidance 
on  how  to  prepare  emission  growth  and 
protections  is  listed  below 

The  EP.^  is  currently  considenng  an 
optional  alternative  approach  for  Slates 
to  use  to  meet  the  ma|or  source  offset 
requirements  under  section  173  of  the 
.'\ct  (new  source  review  (NSR)  for 
nonattainment  areas).*  This  approach 
would  allow  States  to  create  an  offset 
"pool"  composed  of  actual  emissions 
reductions  that  generally  will  be 
achieved  as  a  result  of  NOx  control 
strategies  adopted  in  response  to  the  SIP 
call  To  c:reale  an  offset  pool,  at  the  time 
Stales  revise  their  SlPs  to  include 
statewide  NOx  control  measures,  under 
certain  conditions  states  could  set  aside 
a  subset  of  their  emissions  reductions 
generated  from  those  measures  for  the 
purpose  of  offsetting  anticipated 
emissions  increases  of  ozone  precursors 
from  new  and  modified  major  sources 
that  would  be  subject  to  nonattainment 
NSR  preconstruction  permitting.  (The 
EPA  is  considering  modif\'ing  the  NSR 
regulations  to  consider  both  NOx  and 
VOC  ozone  precursors  in  all  areas. 
Under  such  an  approach,  for  offset 
purposes,  VOC  emissions  increases  from 
new  and  modified  major  sources  could 
be  offset  with  NOx  emissions  decreases 
where  appropriate.) 


*The  EPA  is  not  now  seeking  comment  on  the 
optional  alternative  approach  of  an  oHset  pool.  The 
approach  is  described  here  solely  for  the  purpose 
of  informing  States  of  the  potential  for  such  an 
approach  and  its  potential  relationship  to  the 
growth  estimates  in  the  SIP  call  rulemaking  If  EPA 
pursues  this  approach,  the  agency  will  propose  it 
for  comment  in  a  separate  Federal  Register  notice 
and  intends  to  talte  fi.nal  action  b\  the  end  of  this 
year.  In  particular,  to  the  extent  tnat  the  offset  poo! 
option  might  elaborate  upon  or  van.  from  existing 
Agency  policy  or  guidance,  such  differences  will  be 
addressed  in  the  later  notice. 


The  EPA  currently  anticipates  that 
those  States  subject  to  the  NOx  SIP  call 
will  be  able  to  take  advantage  of  the 
offset  poo!  idea  as  compliance  with  ihe 
SIP  call  will  necessitate  emissions 
reductions  that  are  likely  to  be 
creditable  as  offsets.  Specifically, 
because  Stales'  budgets  under  the  SIP 
call  account  for  a  certain  increment  of 
new  major  source  growth,  slates  may  set 
aside  that  increment  in  an  offset  pool 
and  still  comply  with  the  budgets 
mandated  by  the  SIP  call  Thus,  to  take 
full  advantage  of  the  offset  pool 
approach,  States  would  need  to  ensure 
that  they  have  projected  sufficient 
growth  considenng  major  new  sources 
and  major  modifications  to  existing 
major  sources  that  will  be  locating  m 
existing  and  new  nonattainment  areas 
In  general,  EPA  believes  that  sufficient 
growth  assumptions  have  been  built 
into  the  budget  calculations  to  allow  an 
adequate  margin  for  new  source  offsets 
Nevertheless,  before  EPA  finalizes  the 
NOx  budgets.  States  have  an 
opportunity  to  reevaluate  and  adjust 
growth  factors  and  conlrol  assumptions 
to  ensure  that  the  final  budgets 
accurately  refiec-t  Slate-spe<:ific  forecasts 
of  major  new  source  grov%lh 
Consequently.  EPA  recommends  that 
States  covered  by  this  rulemaking  and 
interested  in  using  offset  pools  review 
their  emissions  growth  assumptions  and 
projections  for  anticipated  new  and 
modified  major  sources  that  will 
become  part  of  their  2007  baseline 
emissions  inventories  under  this 
rulemaking  to  ensure  that  growth 
projections  accurately  refiect  the 
expected  new  emissions  that  will  be 
required  to  be  offset  under  major  NSR. 

d  Emissions  Growth  Projection 
Guidance. 

•  "Procedures  for  Preparing 
Emissions  Projections'  EP.^— 450/4— 91- 
019,  July  1991  (Hard  c  opy  only 
available) 

•  "Guidance  for  Growth  factors. 
Projections,  and  Conlrol  Strategies  for 
the  15  Percent  Rate-Of-Progress  Plans" 
EPA  452'R-93-O02,  March  1993  (Hard 
copy  only  available). 

B  Emissions  Reporting  Requirements 
for  Statef: 

As  stated  in  the  .November  7.  1997 
NPR,  the  EPA  believes  it  is  essential  that 
compliance  with  the  regional  conlrol 
strategy  be  verified.  Tracking  emissions 
is  the  principal  mechanism  to  ensure 
compliance  with  the  budget  and  to 
assure  the  downwind  affected  States 
and  EPA  that  the  ozone  transport 
problem  is  being  mitigated  Emissions 
reporting  requirements  for  States  subject 
to  this  SIP  call  are  discussed  in  this 
Section. 


1.  Use  of  Inventory  Data 

If  tracking  and  periodic  reports 
indicate  that  a  State  is  not  implementing 
all  of  its  NOx  control  measures 
beginning  in  September  2002 ''  or  is  off 
track  to  meet  its  statewide  budget  by 
2007,  EPA  will  work  with  the  State  to 
determine  the  reasons  for 
noncompliance  and  what  course  of 
remedial  action  is  needed.  The  EPA  will 
expect  the  Slate  to  submit  a  plan 
showing  what  steps  it  will  take  to 
correct  the  problems.  As  described  more 
fully  in  the  NPR  (62  FR  60364—60369). 
noncompliance  with  the  NOx  transport 
SEP  may  lead  EPA  to  make  a  finding  of 
failure  to  implement  the  SIP  and 
potentially  to  implement  sanctions,  if 
the  State  does  not  take  corrective  action 
wilhin  a  specified  time  period. 

The  EPA  will  use  2007  data  to  assess 
how  each  State's  SIP  actually  performed 
in  meeting  the  statewide  NOx  emissions 
budget.  If  emissions  exceed  the  required 
budget  in  any  year  after  2006,  the 
control  strategies  in  the  SIP  will  need  to 
be  strengthened.  The  EPA  will  evaluate 
the  circumstances  for  the  budget  failure 
and  may  issue  a  call  for  States  to  revise 
their  SIPs,  as  appropriate, 

2.  Legal  Authority 

The  legal  authority  for  the  proposed 
Slate  reporting  requirements  described 
in  this  Section  resides  in  sections  110(a) 
and  301(a)  of  the  Clean  Air  Act. 
Specifically,  the  requirement  in  section 
110(a)(2)(D)  that  SIPs  include  "adequate 
provisions"  to  mitigate  certain  transport 
effects  on  other  States  implicitly 
authorizes  emissions  inventory 
reporting  to  EPA,  as  reporting  will  be 
needed  and  appropriate  to  verify  that  a 
State  is  in  fact  meeting  its  NOx  budget. 
Section  110(a)(2)(F)  provides  additional 
authority  for  requiring  that  SIP  call 
submissions  include  provisions  for 
emissions  reporting  by  sources  to  a 
Slate,  correlation  of  source  information 
by  the  State,  and  steps  by  the  State  to 
make  the  correlated  information 
available  to  the  public.  Section 
110(a)(2)(K),  in  turn,  requires  a  State  to 
submit  to  EPA  as  requested,  data  related 
to  modeling  the  effect  of  NOx  and  other 
emissions  on  ambient  air  quality.  The 
reported  emissions  inventory  data 
described  in  this  Section  will  be  used  by 
EPA  in  air  quality  modeling  to  assess 
the  effectiveness  of  the  transport 
rulemaking's  regional  strategy.  Finally, 
section  301(a)  grants  EPA  broad 


■"  In  this  discussion  of  reporting  requirements. 
September  2002  is  presumed  to  be  the  compliance 
date  for  NOx  transpon  call  controls.  As  discussed 
earlier,  the  nnal  rule  may  adopt  a  different  date  for 
compliance  which  may,  in  turn,  affect  the  d«tes  in 
the  final  requirements  for  State  reporting. 


25916 


Federal  Rei?ister / Vol.  63.  No.  90 /Monday.  May  11.   1998/Propo- 


.only  So  ^rest-Tibtj  suuh  re^ulaUoiii 
.1    jre  necessary  to  carry  out  its 
functions  under  the  CAA.  These 
proposed  regulations  are  necessary  for 
EPA  to  properly  carry  out  its  evaluation 
of  compliance  with  the  SIP  call 

3  Background  for  Reporting 
Requirements 

In  the  November  7.  1997  NPR.  EPA 
indicated  that  it  intended  to  work  with 
affected  States  to  determine  what 
reporting  procedures  are  needed  to 
provide  adequate  assurance  that  the 
emissions  budgets  are  being  achieved. 
On  January  13.  1998.  EPA  held  a  1-day 
workshop  with  the  States  to  discuss 
tracking  issues.  The  objectives  of  the 
workshop  were  to  determine  what  type 
and  frequency  of  inventory  reporting  are 
feasible  for  the  different  source  sectors 
(power  generating  sources,  other  point 
sources,  area  sources,  and  mobile 
sources)  to  identify  key  reporting  issues 
related  to  each  sector,  and  to  develop 
recommendations  on  reporting 
requirements  to  ensure  compliance  with 
the  SIP  call.  The  goal  was  to  share 
information  and  ideas  rather  than  to 
reach  consensus.  A  summary  of  the 
meeting  is  contained  in  the  docket 
(docket  number  V-B-18)  for  this 
rulemaking. 

The  workshop  participants  generally 
thought  that  existing  reporting 
requirements  for  attainment  SIPs  should 
be  used  whenever  possible  to  minimize 
any  new  reporting  burden.  The  States 
further  recommended  that  the  degree  of 
reporting  rigor  should  be  directly 
related  to  the  sectors  that  the  State 
chooses  to  control  in  its  NOx  transport 
strategy.  Reporting  every  3  years  was 
considered  feasible  for  all  source 
sectors.  Reporting  on  an  annual  basis 
was  considered  both  achievable  and 
necessary  for  all  source  sectors  that  a 
State  chooses  to  regulate  specifically  for 
the  purpose  of  meeting  the  NOx  budgets 
proposed  in  the  SIP  call.  This  would 
include  all  NOx  sources  within  the  State 
which  are  subject  to  measures  included 
by  the  State  in  its  transport  SIP  revision 
in  response  to  this  SIP  call.  In  addition, 
it  was  noted  that  sources  or  source 
categories  that  would  be  participating  in 
a  trading  program  would  need  to  meet 
the  reporting  protocols  specific  to  that 
program.  Consideration  was  also  given 
to  establishing  uniform  monitoring  and 
reporting  requirements  and  a 
centralized  data  base  for  reporting  for 
other  sources.  Several  States  indicated 
support  for  this  concept  if  there  were 
easy  access  to  the  data  by  all  parties.  For 
all  source  sectors,  the  States  suggested 
that  emissions  rather  than  indicators 
should  be  reported. 


■i-  t'rupijs.ii 

After  taking  into  account  the 
suggestions  on  tracking  of  the 
participants  in  the  workshop.  EPA  today 
is  proposing  inventory  reporting 
requirements  for  States  subject  to  the 
NOx  SIP  call  The  regulatory  text 
appears  in  proposed  §51.122  and  is 
described  below. 

The  EPA  is  proposing  that  States 
report  emissions  annually  starting  with 
data  for  the  year  2003  •  for  any 
emissions  source  (point,  area,  or  mobile) 
to  which  additional  controls  are  being 
applied  for  the  purpose  of  meeting  the 
NOx  budget,  with  certain  exceptions  as 
discussed  below,  and  from  any 
emissions  source  that  will  either  sell  or 
buy  NOx  emission  allowances.  The  EPA 
is  also  proposing  that  States  develop 
and  submit  comprehensive  statewide 
NOx  inventories,  including  all  NOx 
sources,  controlled  and  uncontrolled, 
every  3  years,  starting  with  data  for  the 
year  2002. 

The  tracking  requirements  for  meeting 
the  NOx  SIP  call  budget  attempt  to  make 
use  of  existing  inventory  reporting 
mechanisms  as  much  as  possible  so  that 
existing  requirements  are  not 
duplicated.  However,  the  reporting 
requirements  outlined  below  are  more 
comprehensive  than  current  reporting 
requirements  for  attainment  SIPs  in  two 
respects.  This  is  because  EPA  proposes 
that  States  report  emissions  from  area 
sources  and  mobile  sources  annually  if 
the  State  adopts  new  measures  to  reduce 
emissions  from  these  sources  for 
purposes  of  meeting  the  NOx  budget. 
Currently,  there  is  no  annual  reporting 
requirement  for  area  or  mobile  sources. 
In  addition.  States  are  not  currently 
required  to  report  on  a  3  year  cycle 
emissions  from  area  and  mobile  sources 
in  attainment  areas.  States  would  be 
required  to  report  Statewide  area  and 
mobile  source  ozone  season  emissions 
every  third  year  under  the  proposed 
requirements. 

Details  of  reporting  for  specific  source 
types  are  set  forth  below. 

5.  Annual  Reporting 

Annual  NOx  emissions  reporting 
requirements  for  point,  area  and  mobile 
source  emissions  are  to  start  for  the  year 
2003.  The  State  must  submit  annual 
reports  for  all  sources  the  State  chooses 
to  regulate  specifically  for  the  purpose 
of  meeting  the  NOx  budgets  proposed  in 
the  SIP  call.  This  would  include  all  NOx 
sources  within  the  State  which  are 
subject  to  measures  included  by  the 
State  in  its  transport  SIP  revision  in 


response  to  this  SIP  call.  For  example, 
a  State  would  not  have  to  submit  an 
annual  report  for  NOx  emissions  for  a 
cement  kiln  which  was  controlled  prior 
to  1998  for  RACT  purposes.  However,  if 
the  State  chose  to  go  beyond  RACT 
requirements  for  the  cement  kiln  in 
order  to  meet  its  budget,  the  State  would 
have  to  report  annually  the  emissions 
for  the  source.  Emissions  inventory 
reports  are  to  be  submitted  according  to 
the  Reporting  Schedule  Section  below. 

a.  Point  Sources.^  The  EPA  proposes 
that  States  be  required  to  report  NOx 
emissions  annually  for  all  point  sources 
that  are  subject  to  regulations 
specifically  for  the  purpose  of  meeting 
the  NOx  budgets  proposed  in  this  SIP 
call.  The  State  must  report  emissions 
from  such  point  sources  both  for  the 
whole  year  and  for  the  ozone  season 
(May  1  to  September  30).  The  direct 
reporting  from  sources  to  EPA  of  data 
used  for  compliance  with  the 
requirements  of  a  trading  program 
meeting  the  requirements  of  40  CFR  Part 
96  can  be  used  to  satisfy  this 
requirement.  The  EPA  is  also  taking 
comment  on  requiring  electrical 
generating  units  and  large  industrial 
boilers  to  use  the  monitoring  provisions 
in  40  CFR  Part  75  to  account  for  their 
emissions.  This  topic  is  more 
thoroughly  discussed  in  Section  IV.A.3. 
Approvability  Criteria. 

b.  Area  Sources  The  EPA  proposes 
that  the  State  determine  area  source 
NOx  ozone  season  emissions  for  source 
categories  that  are  controlled  beyond 
otherwise  applicable  Federal.  State  or 
local  measures  to  meet  the  NOx  budget 
and  report  these  annually  to  EPA  A 
State  need  not  report  annually  the 
emissions  from  an  area  source  sector  if 
the  State  does  not  require  additional 
NOx  reductions  from  that  sector  in 
order  to  meet  the  transport  rule's  NOx 
budget. 

c.  Mobile  Sources.  The  EPA  proposes 
that  a  State  determine  statewide  mobile 
source  NOx  ozone  season  emissions  and 
report  these  to  EPA  annually  if  the  State 
is  requiring  additional  controls  for 
purposes  of  meeting  the  NOx  budget. 
Reductions  from  Federal  measures  are 
already  assumed  in  the  budget.  A  State 
need  not  report  annually  the  emissions 
from  mobile  sources  if  the  State  does 
not  require  additional  NOx  reductions 
from  that  sector  in  order  to  meet  the 
transport  rule's  NOx  budget. 


•  2003  would  tM  tba  y«ar  for  which  tha  data 
would  be  reported.  The  actual  reporting  schedule 
ia  given  in  liia  Reporting  Schedule  Section. 


'The  EPA  is  proposing  to  define  point  source  for 
this  rule  as  a  non-mobile  source  which  emits  100 
toi«  or  more  per  year  of  NOx  emissions.  Non- 
mobile  sources  which  emit  less  than  100  toru  per 
year  of  NOx  would  be  considered  area  sources.  This 
dermition  of  point  source  is  consistent  with  current 
reporting  requireraehts  for  NOx  emissions. 
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6.  Reporting  Every  Third  Year  (3- Year 
Cycle  or  Triennial  Reporting) 

Consistent  with  current  3-VPar 
reporting  requirements,  EPA  proposes 
that  for  every  third  year,  starting  in 
2002.  States  would  be  required  to 
submit  to  EP.A  statewide  .N'Ov  emissions 
data  from  ail  NOy  sources  (point,  area, 
and  mobile)  within  the  State"^  These 
data  would  include  data  from  all  source 
categories  in  the  .State  regardless  of 
whether  those  sources  are  being 
controlled  to  meet  the  requirements  ot, 
the  transport  rulemaking  For  triennial 
reporting  for  area  and  mobile  sources, 
onl\  ozone  season  emissions  must  be 
reported  For  triennial  reporting  for 
point  sources,  both  ozone  season  and 
annual  emissions  must  be  reported 

7.  2007  Report 

The  EP.^  proposes  that  in  2007,  States 
submit  to  EPA  statewide  NOx  emissions 
data  from  all  NOx  sources  (point,  area, 
and  mobile)  within  the  State.  This 
would  include  data  from  all  source 
categories  in  the  State  regardless  of 
whether  those  sources  are  being 
controlled  to  meet  the  requirements  of 
the  transport  rulemaking.  For  the  2007 
report,  only  ozone  season  emissions 
must  be  reported  for  area  and  mobile 
sounes,  while  both  ozone  season  and 
annual  emissions  must  be  reported  for 
point  sources.  The  data  reporting 
requirements  are  identical  to  the 
reporting  requirements  for  the  3-year 
cycle  inventories,  and  this  reporting 
requirement  is  being  proposed  to  allow 
evaluation  of  whether  budget 
requirements  are  met  for  2007.  This  one- 
time spef:ial  inventory  is  necessary 
because  the  ordinary  3-vear  reporting 
cycle  does  not  fall  in  the  year  2007. 
States  which  must  submit  the  2007 
inventory  may  project  incremental 
changes  in  emissions  from  2007  to  2008 
to  allow  the  2008  inventory  requirement 
to  be  more  easily  met  and  to  reduce  the 
burden  on  States  whif.h  must  submit 
full  NOx  inventories  in  consecutive 
years,  i.e..  2007  and  2008 

8.  Ozone  Season  Reporting 

The  EPA  is  proposing  that  the  .States 
provide  ozone-season  inventories  for  the 
sources  for  which  the  State  reports 
annual,  triennial  and  2007  emissions 
The  ozone  season  emissions  may  be 
calculated  from  annual  data  by 
prorating  emissions  from  the  ozone 
season  by  utilization  factors  that  must 
be  reported  and  that  are  further  defined 
in  40  CF"R  51  122.  For  area  ajid  mobile 


■"The  actual  submittal  of  data  by  the  State  would 
only  be  required  12  months  after  the  end  of  2002. 
The  data  should  be  submitted  according  to  the 
schedule  in  the  Reporting  Schedule  Section. 


sources,  only  ozone  season  data  must  be 

reported  for  the  annual,  triennial,  and 
2007  inventories  F"or  point  sources,  the 
State  must  report  emissions  for  the 
whole  year,  as  well  as  for  the  ozone 
season,  since  States  are  already  required 
under  other  existing  inventory- 
provisions  to  submit  the  data  for  the 
whole  year.  For  the  annual  report, 
emissions  need  only  be  reported  for 
source  categories  that  a  State  chooses  to 
regulate  specifically  for  the  purpose  of 
meeting  the  NOx  budgets  proposed  in 
the  SIP  (.all.  This  would  include  all  .NOx 
sources  within  the  State  which  are 
subject  to  measures  included  by  the 
State  in  its  transport  SIP  revision  in 
response  to  this  SIP  call.  For  the 
triennial  and  2007  reports,  ozone  season 
emissions  from  all  NOx  source 
categories  within  the  State,  controlled  or 
uncontrolled,  must  be  reported.  The 
EP,\  IS  proposing  that  each  State 
provide  its  ozone  season  calculation 
method  to  EPA  for  approval. 

9.  Data  Reporting  Procedures 

When  submitting  a  formal  NOx 
budget  emissions  report  and  associated 
data,  the  State  should  formally  notify 
the  appropriate  EP.^  Regional  Office  of 
its  activities.  The  EP.\  proposes  that 
States  would  be  required  to  report 
emissions  data  m  an  electronic  format  to 
the  location  given  below.  Several 
options  are  available  for  data  reporting. 
The  State  may  choose  to  continue 
reporting  to  the  EPA  .'Kerometric 
Information  Retrieval  System  (AIRS) 
using  the  AIRS  facility  subsystem  (AFS) 
format  for  point  sources,  (This  option 
will  continue  for  point  sources  for  some 
period  of  time  after  AIRS  is 
reengineered  (before  2002),  at  which 
time  this  choice  may  be  discontinued  or 
modified.)  A  second  option  is  for  the 
State  to  convert  its  emissions  data  into 
the  Emission  Inventory  Improvement 
Program/Electronic  Data  Interchange 
(EHP/EDI)  format.  This  file  can  then  be 
made  available  to  any  requestor,  either 
using  E-mail,  floppy  disk,  or  value 
added  network,  or  can  be  placed  on  a 
file  transfer  protocol  (FTP)  site.  As  a 
third  option,  the  State  may  submit  its 
emissions  data  in  a  proprietary  format 
based  on  the  EIIP  data  model.  For  the 
last  two  options,  the  terms  "submitting" 
and  "reporting"  data  are  defined  as 
either  providing  the  data  in  the  EIIP/EDI 
format  or  the  EIIP  based  data  model 
proprietary  format  to  EP.^.  Office  of  Air 
Quality  Planning  and  Standards, 
Emission  Factors  and  Inventory  Group, 
directly  or  notifying  that  group  that  the 
data  are  available  m  the  specified  format 
and  at  a  specific  electronic  location 
(e.g.,  FTP  site).  A  fourth  option  for 
annual  reporting  (not  for  third  year 


reports)  i^  to  have  sources  submit  the 
data  directly  to  EPA.  This  option  will  be 
available  to  any  source  in  a  State  that  is 
both  participating  in-a  trading  program 
meeting  the  requirements  of  40  CFR  part 
96  and  that  has  agreed  to  submit  data  in 
this  format.  The  EPA  will  make  both  the 
raw  data  submitted  in  this  format  and 
summary  data  available  to  any  State  that 
chooses  this  option  The  EPA  also 
solicits  comment  on  whether  this  option 
should  be  expanded  to  additional 
stationary  sources. 

For  the  latest  information  on  data 
reporting  procedures,  call  the  EPA  Info 
Chief  help  desk  at  (919)  541-5285  or 
email  to  info. chief@epamaii, epa.gov. 

10.  Reporting  Schedule 

The  EPA  is  proposing  that  States 
submit  the  required  armual  and 
triennial  emissions  inventory  reports  no 
later  than  12  months  after  the  end  of  the 
calendar  year  for  which  the  data  are 
collected.  Because  downwind 
nonattainment  areas  will  be  relying  on 
the  upwind  NOx  reductions  to  assist 
them  in  reaching  attainment  by  the 
required  dates,  EPA  believes  it  is 
important  that  data  be  submitted  as 
soon  as  practicable  to  verify  that  the 
necessary  emissions  reductions  are 
being  achieved  Early  reports  will  allow 
States  to  more  quickly  respond  to 
implementation  problems  detected  by 
the  reports.  States  should  formally 
notify  the  appropriate  EPA  Regional 
Office  when  making  the  submittals. 

In  a  related  rulemaking  effort,  EPA  is 
currently  developing  the  consolidated 
emissions  inventory  reporting  rule. 
Among  other  things,  the  rule  will  be 
proposing  that  all  States  in  the  Nation 
submit  statewide  inventories  of  ozone 
precursors  (NOx.  VOC.  CO)  every  3 
years  beginning  with  1999  data.  The 
third  year  reporting  requirement  for  the 
transport  rule  has  been  developed  to  be 
consistent  with  that  reporting  cycle. 
However,  the  proposed  2002  start  date 
for  the  transport  rule  emissions  reports 
is  3  years  later  than  the  start  date  for  the 
consolidated  rule  reports.  The  EPA  is 
considering  an  18-month  reporting 
schedule  for  the  latter  rule.  The  EPA 
expects  that,  as  States  gain  experience 
in  developing  statewide  emissions 
inventories,  less  time  will  be  needed  to 
gather  and  quality  assure  the  data.  Once 
States  have  completed  the  first  cycle  of 
reporting  for  1999  under  the 
consolidated  rule,  they  may  have 
sufficient  procedures  in  place  to  allow 
for  an  accelerated  reporting  schedule. 
Therefore,  because  of  the  importance  of 
the  NOx  inventory  reports  for 
determining  compliance  with  the  NOx 
budgets.  EPA  believes  it  is  appropriate 
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to  require  a  12-nior»lh  reporting 
schedule  for  the  transport  nilemakjng. 

The  EPA  recognizes  that  there  are 
different  constraints  on  data  collection 
for  the  point,  mobile,  and  area  source 
categories.  Therefore.  EPA  is  also 
soliciting  comment  on  whether  different 
reporting  schedules  should  be 
established  for  the  different  source 
categories,  such  that  data  that  can  be 
obtained  more  readily  should  be 
submitted  sooner.  For  example,  because 
point  sources  are  already  Imown  to  State 
agencies,  and  their  operating  parameters 
will  not  change  significantly  from  year 
to  year,  the  time  needed  to  collect  and 
quality  assure  data  may  be  shorter  than 
for  the  other  categories.  The  new  data 
submission  procedures  discussed  above 
may  allow  further  reductions  in  the 
reporting  time.  Tlie  EPA  is  soliciting 
comment  on  whether  the  State  reporting 
time  for  point  source  emissions  should 
be  shortened  to  no  later  than  6  or  9 
months  after  the  end  of  the  calendar 
year  for  which  the  data  are  collected. 

For  mobile  and  area  sources,  the 
necessary  reporting  time  frames  may  be 
longer  than  for  point  sources  due  to  the 
delay  in  obtaining  activity  data  from 
information  sources  outside  the 
inventory  preparing  agency.  In  many 
cases,  surveys  to  collect  new  activity 
data  are  required  by  the  inventory 
preparing  agency  to  be  able  to  calculate 
emissions  estimates.  As  with  point 
sources,  the  new  data  submission 
procedures  may  allow  reductions  in  the 
reporting  time.  The  EPA  is  soliciting 
comment  on  whether  no  later  than  6  or 
9  months  after  the  end  of  the  applicable 
calendar  year  would  be  a  feasible  time 
frame  for  submitting  mobile  and  area 
source  emissions  inventory  reports. 

If  different  reporting  schedules  are 
established  for  the  different  source 
categories  in  the  final  rule,  the  EPA  is 
proposing  that,  for  the  third  year 
complete  statewide  inventory.  States 
submit  a  summary  report  identifying  the 
separate  submittals  and  totaling  the 
statewide  NOx  ozone  season  emissions 
to  demonstrate  progress  toward,  and 
ultimately  compliance  with,  their  NOx 
budget. 

11.  Confidential  Data 

Emissions  data  being  requested  in 
today's  proposal  would  not  be 
considered  confidential  by  the  EPA  (See 
42  US.C.  7414).  However,  some  States 
may  restrict  the  release  of  certain  types 
of  data,  such  as  process  throughput 
data.  Where  Federal  and  State 
requirements  are  inconsistent,  the  EPA 
Regional  Office  should  be  consulted  for 
final  reconciliation. 


12.  Data  Elements  lo  Be  Reported 

In  addition  to  reporting  ozone  season 
NOx  emissions,  the  State  should  report 
other  critical  data  necessary  to  generate 
and  validate  these  values.  This  includes 
data  used  to  identify  source  categories 
such  as  site  name,  location  and  (source 
classification  code)  SCC  codes.  It  also 
includes  data  used  to  generate  the  NOx 
emissions  values  such  as  fuel  heat 
content  and  activity  level.  The  specific 
data  elements  required  for  each  source 
category  are  further  defined  in  40  CFR 
51.122. 

V.  NOx  Budget  Trading  Program 

In  the  November  7.  1997  proposed 
rulemaking  to  reduce  the  transport  of 
ozone  and  facilitate  attainment  of  the 
NAAQS  for  ozone.  EPA  offered  to 
develop  and  administer  a  multistate 
NOx  trading  program  to  assist  States  in 
the  achievement  of  these  goals;  today's 
notice  proposes  such  a  program.  The 
trading  program  being  proposed 
employs  a  cap  on  total  emissions  in 
order  to  ensure  that  emissions 
reductions  under  the  proposed  transport 
rulemaking  are  achieved,  while 
providing  the  flexibility  and  cost 
effectiveness  of  a  market-based  system. 
This  Section  provides  background 
information  and  a  description  of  the 
NOx  Budget  Trading  Program,  as  well  as 
an  explanation  of  how  the  trading 
program  would  interface  with  other 
Stale  and  Federal  programs.  In  addition, 
a  model  rule  for  the  trading  program  is 
proposed  States  can  voluntarily  choose 
to  participate  in  the  NOx  Budget 
Trading  Program  by  adopting  the  model 
rule,  which  is  a  fully  approvable  control 
strategy  for  achieving  emissions 
reductions  required  under  the  proposed 
transport  rulemaking. 

Should  the  States  voluntarily  choose 
to  participate  in  the  NOx  Budget 
Trading  Program  by  adopting  the  model 
rule,  EPA's  authority  to  cooperate  with 
and  assist  the  States  in  the 
implementation  of  the  trading  program 
resides  in  both  State  law  and  the  CAA. 
With  respect  to  State  law.  any  State 
which  elects  to  adopt  the  model  rule  as 
part  of  its  transport  SIP  will  be 
authorizing  EPA  to  assist  the  State  in 
implementing  the  trading  program  with 
respect  to  the  sources  in  that  State.  With 
respect  to  the  CAA.  EPA  believes  that 
the  Agency's  assistance  to  those  States 
that  choose  to  participate  in  the  trading 
program  will  facilitate  the 
implementation  of  the  program  and 
minimize  any  administrative  burden  on 
the  States.  One  purpose  of  title  I  of  the 
CAA  is  to  offer  assistance  to  States  in 
implementing  title  I  air  pollution 
prevention  and  control  programs  (42 


Li.S  L    luUbjiJjj   in  keeping  with  that 
purpose,  section  103(a)  and  (b)  generally 
authorize  EPA  to  cooperate  with  and 
assist  State  authorities  in  developing 
and  implementing  pollution  control 
strategies,  making  specific  note  of 
interstate  problems  and  ozone  transport. 
Finally,  section  301(a)  grants  EP.^  broad 
authority  to  prescribe ^uch  regulations 
as  are  necessary  to  carry  out  its 
functions  under  the  CA.^   Taken 
together,  EPA  believes  that  these 
previsions  of  the  Act  authonze  EPA  to 
coof>erate  with  and  assist  the  States  in 
implementing  the  NOx  Budj^et  Trading 
Program  in  the  ways  set  forth  in  the 
model  rule. 

A.  Program  Summary 

1.  Purpose  of  the  NOx  Budget  Trading 
Program 

The  OTAG  concluded  that  an 
emissions  trading  program  could 
facilitate  cost  effective  emissions 
reductions  from  large  combustion 
sources  (for  more  information  on  OTAG, 
see  Section  V  B.l  ).  When  designed  and 
implemented  properly,  a  market-based 
program  offers  many  advantages  over  its 
traditional  command-and-control 
counterpart.  The  OTAG  articulated  five 
principal  advantages  of  market-based 
systems:  (1)  Reduced  cost  of 
compliance.  (2)  creation  of  incentives 
for  early  reductions;  (3)  creation  of 
incentives  for  emissions  reductions 
beyond  those  required  by  regulations; 
(4)  promotion  of  innovation;  and  (5) 
increased  flexibility  without  resorting  to 
waivers,  exemptions  and  other  forms  of 
administrative  relief  (OTAG  1997 
Executive  Report,  pg.  57).  These  benefits 
result  primarily  from  the  flexibility  in 
compliance  options  available  to  sources 
and  the  monetary  reward  associated 
with  avoided  emissions  in  a  market- 
based  system.  The  cost  of  compliance  in 
a  market-based  program  is  reduced 
because  sources  have  the  freedom  to 
pursue  various  compliance  strategies, 
such  as  switching  fuels,  installing 
pollution  control  technologies,  or 
buying  authorizations  to  emit  from  a 
source  that  has  over-complied.  Since  an 
emission  rate  or  emissions  level  below 
the  level  mandated  allows  the 
generation  of  credits  or  allowances  that 
may  be  sold  on  the  market,  pollution 
prevention  becomes  morp  cost  effective, 
and  irmovations  in  less-polluting 
alternatives  and  control  equipment  are 
encouraged. 

A  market  system  that  employs  a  fixed 
tonnage  limitation  (or  cap)  for  a  source 
or  group  of  sources  provides  the  greatest 
certainty  that  a  specific  level  of 
emissions  will  be  attained  and 
maintained  since  a  predetermined  level 
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of  reductions  is  ensured  With  respect  to 
transport  of  pollution,  an  emissions  cap 
also  provides  the  greatest  assurance  to 
downwind  States  that  emissions  from 
upwind  States  will  be  effectively 
managed  over  time  The  capping  of  total 
emissions  of  pollutants  over  a  region 
and  through  time  ensures  achievement 
of  the  environmental  goal  while 
allowing  economic  growth  through  the 
development  of  new  sources  or 
increased  use  of  existing  sources.  In  an 
uncapped  system,  (where,  for  example, 
sources  are  required  only  to 
demonstrate  that  they  meet  a  given 
emission  rate),  the  addition  of  new 
sources  to  the  regulated  sector  or  an 
increase  in  aciivity  at  existing  sources 
can  increase  total  emissions  even 
though  the  desired  emission  rate  control 
IS  m  effect 

In  the  NOx  Budget  Trading  Program, 
EP.^  proposes  to  implement  jointly  w'lth 
participating  States,  a  capped  market- 
based  program  for  certain  combustion 
sources  lo  achieve  and  maintain  an 
emissions  budget  consistent  with  the 
proposed  transport  rulemaking  .^.n 
emissions  cap  or  budget  trading 
program  for  large  combustion  sources  is 
a  proven  and  cost-effective  method  for 
achieving  emissions  reductions  while 
allowing  regulated  sources  compliance 
flexibility 

Although  participation  in  the  NOx 
Budget  Trading  Program  is 
discretionan,'.  EP.^  encourages  States  to 
participate  in  the  trading  program  as  a 
cost-effective  way  of  meeting  their 
emissions  reductions  obligations  under 
the  proposed  transport  ailemaking. 
Specifically,  today's  proposal  is 
designed  to  assist  States  in:  (1) 
Achieving,  through  a  program  covering 
certain  large  statiDnar\  combustion 
sources,  emissions  reductions  required 
under  the  proposed  transport 
rulemaking:  (2)  ensuring  flexibility  for 
regulated  sources:  [3]  reducing 
compliance  costs  for  sources;  and  (4) 
reducing  administrative  costs  to  States. 

.^doption  of  the  NOx  Budget  Trading 
Rule  would  ensure  consistency  in 
certain  kev  operational  elements  of  the 
program  among  participating  States, 
while  allowing  each  State  flexibility  in 
other  important  program  elements. 
Uniformity  of  the  key  operational 
elements  across  the  NOx  Budget 
Trading  Program  region  is  necessar\-  to 
ensure  a  viable  and  efficient  trading 
program  with  low  transaction  costs  and 
minimum  administrative  costs  for 
sources.  States,  and  EPA, 

The  effect  of  N0\  emissions  on  air 
quality  in  down  wind  nonattamment 
areas  depends,  in  part  on  the  distance 
between  sources  and  receptor  areas. 
Sources  that  are  closer  to  the 


nonattamment  area  tend  to  have  much 
larger  effects  on  air  quality  than  sources 
that  are  far  away  In  light  of  this  and  as 
discussed  m  Section  \'II  the  Agency 
plans  to  evaluate  alternative  approaches 
in  developing  the  final  rule. 

The  Agency  solicits  comments  on 
whether  a  trading  program  should  factor 
in  differential  effects  of  NOx  emissions 
in  an  attempt  to  strike  a  balance 
between  achieving  the  cost  savings  from 
a  broader  geographic  scope  of  trading 
and  avoiding  the  adverse  effects  on  air 
quality  that  couid  resuh  if  the 
geographic  domain  for  trading  is 
inappropriately  large  or  trades  across 
areas  are  not  appropriateh  adiusted  lo 
reflect  differential  environmentai 
effects.  The  Agency  could  consider 
establishing  "exchange  ratios"  for  tons 
traded  between  areas  The  large  number 
of  areas  m  the  region  violating  the 
standards  and  the  several  different 
weather  patterns  associated  with 
summertime  ozone  pollution  episodes 
complicate  the  development  of  a  stable 
set  of  trading  ratios  Alternatively,  the 
Agency  could  consider  establishing 
subregions  for  trading  withm  the  23- 
jurisdiction  area  and  apply  a  discount  to 
or  prohibit  trades  between  regions. 

The  Agency  solicits  comments  on  this 
issue.  If  after  review  of  alternative 
approaches  (including  sub-regional 
modeling  analysis  submitted  by  the 
Stales  and  other  commenters).  EP.^ 
concludes  that  an  alternative  approach 
is  appropriate.  EPA  will  issue  a  SNPR. 

2.  Emissions  Reductions  Required  by 
the  Proposed  Transport  Rulemaking 

Each  of  the  22  States  and  the  District 
of  Columbia,  determined  by  EPA  in  the 
proposed  transport  rule  to  make  a 
significant  contribution  to 
nonattainment  or  interfere  with 
maintenance  in  another  jurisdiction,  has 
been  assigned  a  statewide  NOx 
emissions  budget.  Each  of  these  States 
must  submit  a  SIP  revision  delineating 
the  controls  that  will  be  implemented  to 
meet  its  specified  budget.  Each  State  has 
complete  discretion  to  develop  and 
adopt  a  mix  of  control  measures 
appropriate  for  meeting  its  assigned 
emissions  budget.  Today's  proposal 
assumes  that  compliance  with  the 
emissions  reductions  requirements  for 
the  transport  rulemaking  will  begin  on 
May  1,  2003.  as  proposed  in  the 
transport  rulemaking  If  a  different 
compliance  deadline  is  required  in  the 
final  transport  rulemaking,  the 
deadlines  in  the  proposed  trading  rule 
will  be  adjusted  accordingly. 

In  the  proposed  transport  rulemaking, 
EPA  calculated  seasona;  NOx  emissions 
budgets  for  States,  assuming  activity 
growth  levels  through  2007  and  the 


application  of  reasonable,  cost-effective 
controls  that  are  currently  available  to 
achieve  NOx  reductions  The  statewide 
budgets  were  developed  by  applying 
appropriate  controls  to  each  sector  of 
the  total  State  emissions  inventory;  large 
electricity  generating  devices,  point 
sources  other  than  large  electricity 
generators,  nonroad  engines,  highway 
vehicles,  and  area  sources.  The 
statewide  NOx  budget  development 
process  is  fully  described  in  Section 
m.B.  of  the  November  7. 1997  proposal 
(62  FR  60346). 

As  outlined  in  the  proposed  transport 
rulemaking,  budget  levels  calculated  for 
nonroad  engine,  highway  vehicle,  and 
area  source  inventory  sectors  assume 
continued  application  of  controls 
already  required  for  those  source  sectors 
in  addition  to  implementation  of 
Federal  measures,  such  as  the  National 
Low  Emissions  Vehicle  Program,  The 
statewide  seasonal  NOx  budgets 
proposed  for  the  large  electricity 
generating  source  sector  (fossil-fuel 
burning  electricity  utility  units  and 
nonutility  units  serving  electricity 
generators  greater  than  25  MWe)  were 
based  on  applying  a  uniform  NOx 
emission  rate  of  0.15  Ib/mmBtu  to 
projected  generating  activity  levels. 
Budget  estimates  for  States'  nonutility 
point  source  sector  were  developed 
assuming  a  70  percent  reduction  from 
future  emissions  levels  of  large  sources 
(greater  than  250  mmBtu/hour).  and 
application  of  RACT  to  medium  sized 
sources  (100-250  mmBtu/hour)  in  this 
category. 

Though  States  are  free  to 
independently  determine  their  control 
strategies  to  achieve  their  statewide 
budgets,  several  Federal  and/or  State 
programs  are  already  under  way  or 
planned  for  most  of  the  inventory 
source  sectors  to  assist  States  in  meeting 
their  budgets.  For  example,  meeting 
individual  budget  components  for 
highway  vehicles  and  nonroad  engines 
can  be  achieved  through  Federal 
programs  without  adopting  additional 
new  control  strategies.  In  addition.  EPA 
is  offering  to  administer  certain  aspects 
of  today's  proposed  regional  NOx 
Budget  Trading  Program  in  order  to 
assist  States  in  developing  a  regulatory 
strategy  for  large  stationary  combustion 
sources. 

3.  Benefits  of  Participating  in  the  NOx 
Budget  Trading  Program 

Participation  in  the  NOx  Budget 
Trading  Program  would  enable  States 
that  have  been  identified  in  the 
proposed  transport  rulemaking  to 
achieve  the  required  emissions 
reductions  from  stationary  combustion 
sources  while  minimizing  the 
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administrative  burden  faced  by  both 
States  and  sources.  The  SIP  revision 
prot;ess  required  by  the  proposed 
transport  rulemaking  would  be 
significantly  streamlined  for  States 
choosing  to  include  the  NOx  Budget 
Trading  Program  as  a  part  of  the  SIP. 
The  EPA  proposes  that  adoption  of  the 
model  rule  will  be  considered  a  SIP- 
approvable  control  strategy  for  the 
proposed  transport  rulemaking.  States 
electing  to  participate  m  the  trading 
program  may  either  adopt  the  model 
rule  by  reference  or  develop  State 
regulations  that  are  in  accordance  with 
the  model  rule. 

The  permitting  process  under  the 
trading  program  would  be  significantly 
streamlined  since  there  will  be  no  need 
for  enforceable  compliance  plans  and 
few  circumstances  necessitating  permit 
revisions.  Emissions  monitoring,  a 
central  requirement  of  the  trading 
program,  as  well  as  the  availability  to 
the  public  of  emissions  data,  allowance 
data,  and  annual  reconciliation 
information,  would  ensure  that 
participating  States  and  the  public  have 
confidence  that  the  required  emissions 
reductions  are  being  achieved. 

Cost  savings  for  sources  in  States 
included  in  the  trading  program  are 
projected  to  be  substantial.  As  estimated 
in  the  "Proposed  Ozone  Transport 
Rulemaking  Regulatory  Analysis" 
(September  1997  docket  »  III-B-Ol). 
annual  incremental  costs  for  a  rate- 
based  control  approach  (at  0.15  lbs/ 
mmBtu)  are  estimated  to  be  S501 
million  higher  in  2005  than  the  costs  of 
participating  in  the  NOx  Budget  Trading 
Program  (assuming  the  same  emission 
rate)  for  the  23  jurisdictions  in  the 
proposed  transport  rulemaking. 
Moreover,  the  annual  average  cost 
effectiveness  of  emissions  reductions 
achieved  through  a  regional  trading 
program  for  the  electric  power  industry 
is  projected  to  be  approximately  $1,250 
per  ton  by  2010,  while  the  cost 
effectiveness  of  the  rate-based  approach 
is  projected  to  be  $2,050  per  ton  by  2010 
(pages  2-24  through  2-27). 

Sources  included  in  the  trading 
program  can  also  expect  increased 
compliance  flexibility,  as  compared  to  a 
rate-based  approach  that  requires  each 
affected  source  to  comply  with  the  0.15 
Ibs/mmBtu  emission  rate  and 
necessitates  installation  of  control 
equipment  for  any  affected  source  that 
cannot  meet  the  limit.  Participation  in 
the  trading  program  provides  sources 
the  choice  of  numerous  compliance 
strategies.  Moreover,  sources  can  choose 
to  over-comply  and  generate  excess 
allowances  that  can  be  sold  on  the 
market  or.  as  discussed  below,  possibly 
banked  for  future  use.  In  addition. 


sources  may  change  their  control 
approach  a\  any  time  without  regulatory 
agency  approval. 

4.  EPA's  Proposal 

Initially,  the  following  sources  would 
be  included  in  the  NOx  Budget  Trading 
Program:  fossil  fuel-fired  units  (i.e., 
stationary  boilers,  combustion  turbines, 
and  combined  cycle  systems)  that  serve 
an  electrical  generator  of  capacity 
greater  than  25  MWe.  and  fossil  fuel- 
fired  units  that  do  not  serve  a  generator 
and  that  have  a  heat  input  capacity 
greater  than  250  mmBtu/hr.  All  such 
sources  located  within  a  State  that 
chooses  to  join  the  trading  program 
would  be  required  to  participate  in  the 
program.  Conversely,  sources  located  in 
States  that  do  not  join  the  trading 
program  would  not  be  eligible  to 
participate.  The  NOx  budget  sources 
initially  included  in  the  trading  program 
represent  about  80  percent  of  the  point 
source  portion  of  the  2007  NOx  baseline 
emissions  inventory  and  about  65 
percent  of  the  point  source  portion  of 
the  2007  NOx  budget  as  proposed  in  the 
ozone  transport  rulemaking. 
Additionally,  these  sources  represent 
about  90  percent  of  the  emissions 
reductions  required  in  the  proposed 
ozone  transport  rulemaking.  This  core 
group  of  sources,  therefore,  captures  the 
majority  of  NOx  emissions  from  the 
point  source  sector.  States,  however, 
have  the  option  of  extending  the 
program  to  include  additional  point 
sources  at  their  discretion,  provided 
these  additional  point  sources  can  fulfill 
the  requirements  set  forth  for  the  trading 
program  in  this  proposal.  The  EPA  is 
also  taking  comment  on  allowing  certain 
new  and  modified  major  sources  to 
participate  in  the  trading  program  at 
their  discretion  as  a  way  of  potentially 
meeting  the  new  source  offset 
provisions  under  section  173  of  the 
CAA.  provided  the  source  meets  the 
permitting,  monitoring,  and 
accountability  requirements  of  the 
trading  program."  The  EPA  requests 
comments  on  broadening  the 
applicability  of  this  trading  program  to 
include  more  types  of  sources  such  as 
process  sources,  mobile  sources,  or  area 
sources.  Commenters  should  address 
each  type  of  source  that  they 
recommend  be  included  in  the 
applicability  of  this  program.  For  each 
source  type,  commenters  should 
describe  procedures  for  monitoring 
emissions  and  identify  responsible 
parties  for  the  source  type.  Criteria  for 
monitoring  and  for  responsible  parties 
are  outlined  below.  Additionally. 


■ '  For  discussion  on  this  tubjact.  sa«  Section  F. 
twlow.  that  addressM  New  Source  tteview. 


comment  is  requested  on  any  other 
types  of  concerns  or  issues  associated 
with  inclusion  of  these  other  source 
types  (e.g..  environmental  justice;  net 
cost  savings  likely  to  accrue  from 
trading;  administrative  costs  for  sources. 
States,  and  EPA). 

Sources  in  the  trading  program  would 
be  required  to  monitor  and  report  their 
emissions  in  accordance'with  relevant 
portions  of  40  CFR  part  75,  which  is 
currently  under  revision  to  provide 
greater  flexibility  to  regulated «ources. 
(40  CFR  part  75  revisions  will  be 
proposed  in  a  notice  entitled  "Acid  Rain 
Program;  Continuous  Emission 
Monitoring  Revisions  '  that  will  be 
published  in  the  Federal  Register  in  the 
near  future.)  The  monitoring  of 
emissions  is  necessary  for 
accountability  and  to  ensure  that  a  ton 
from  one  source  in  one  State  is 
equivalent  to  a  ton  from  another  source 
in  the  same  or  another  State. 

The  NOx  allowances — each  allowance 
representing  a  limited  authorization  to 
emit  one  ton  of  NOx — would  be  the 
currency  used  in  the  trading  program. 
An  emissions  budget  and  an  allowance- 
based  system  ensure  achievement  of 
environmental  goals  within  a  cost- 
effective,  market-based  program  and  can 
be  implemented  through  existing 
infrastructure.  A  fixed  number  of  NOx 
allowances  would  be  allocated  to 
regulated  sources  in  each  State  for  each 
ozone  season  in  the  amount  of  the  NOx 
budget  set  for  the  trading  program  in  the 
State.  States  would  have  the 
responsibility  for  allocating  allowances 
among  regulated  sources.  The  proposed 
NOx  Budget  Trading  Rule  establishes 
timing  requirements  for  the  submission 
of  NOx  allowance  allocations  to  EPA  by 
participating  States  for  inclusion  into 
the  NOx  Allowance  Tracking  System 
(NATS),  which  would  be  operated  bv 
EPA. 

In  addition  to  timing  requirements, 
today's  proposal  provides  options  for  a 
recommended  methodology  for  States  to 
allocate  NOx  allowances  to  their  sources 
covered  by  the  NOx  Budget  Trading 
Program.  A  specific  recommendation 
would  be  included  in  the  final  trading 
rule.  States  would  have  the  flexibility  to 
deviate  from  EPA's  recommendation  as 
long  as  the  timing  requirements  (40  CFR 
96.41)  are  met  and  total  NOx  allowances 
allocated  to  regulated  sources  do  not 
exceed  the  number  of  tons  that  the  State 
apportions  to  these  sources  in  the  SIP. 
This  would  help  ensure  that  the  trading 
program  can  operate  efficiently  and 
effectively  across  multiple  States. 

In  addition  to  EPA's  traditional  role  in 
the  approval  and  oversight  of  the  SIP, 
EPA  would  be  responsible  for  managing 
the  emissions  data  and  market  functions 
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of  the  program,  as  well  as  performing 
annual  reconciliation  of  monitored 
emissions  and  allowances.  States 
choosing  to  )oin  the  trading  program 
would  be  responsible  for  promulgating 
the  supporting  State  regulations, 
submitting  NOx  allowance  allocations 
to  EPA  for  inclusion  in  .NATS;  and 
enforcing  the  permitting,  monitoring 
and  excess  emissions  requirements.  As 
established  in  the  proposed  transport 
rulemaking,  the  control  period  would 
extend  from  May  through  September, 
Based  on  results  presented  in  the 
.-egulatory  analysis  for  the  proposed 
transport  rule  that  suggest  no  significant 
changes  m  the  location  of  emissions 
reductions  resulting  from  an 
unrestricted  trading  program  with  a 
consistent  control  level  ("Proposed 
Ozone  Transport  Rulemaking 
Regulator)  Analysis,'   September  1997, 
pages  2-20  and  2-23,  docket  #  III-B- 
01),  trading  could  occur  across 
participating  States  free  from 
restrictions  (other  than  the  requirement 
to  comply  with  existing  emissions  limits 
under  title  I  and  title  IV  of  the  .^ctl 
These  and  other  program  parameters, 
however,  are  predicated  on  the 
proposed  transport  rule  and  may  be 
modified  if  the  final  transport  rule 
differs  from  the  proposal, 

B.  Evolution  of  the  NOx  Budget  Trading 
Program 

Market-based  systems  to  control  NOx 

emissions  have  been  developed  within 
the  United  States,  including:  The  South 
Coast  Air  Quality  Management  District's 
Regional  Clean  Air  Incentives  .Market 
(RECL-MM)  and  the  Ozone  Transport 
Commissions  (OTC)  .\'Ox  Budget 
Program.  Today's  proposed  NOx  Budget 
Trading  Program  builds  directly  upon 
the  OTC  program  and  recommendations 
from  OTAG.  In  addition,  EPA  held  two 
public  workshops  in  November  and 
December  of  1997  specifically  to  solicit 
input  on  the  development  of  the  trading 
program.  The  proceedings  of  these 
workshops  are  also  summarized  in  this 
Section. 

1.  OTC's  NOx  Budget  Program 

The  goals  and  implementation 
strategy  of  the  OTC's  NOx  Budget 

Program  are  similar  to  those  of  the 
proposed  transport  rule  and  today's 
proposed  NOx  Budget  Trading  Program, 
Taking  into  account  the  work  that  has 
been  done  by  the  OTC,  EPA  has  tried  to 
develop  a  proposal  that  will  minimize 
conflicts  between  the  two  programs  by 
building  upon  the  terms  and  provisions 
in  the  OTC  p.^ogram  .Section  V  E  of  this 
preamble  further  discusses  the 
integration  issues  for  the  two  programs. 


On  September  27,  1994,  the  OTC 
adopted  a  Memorandum  of 
Understanding  (MOUI  rommitting  the 
signatory  States  to  the  development  and 
proposal  of  regionwide  NOx  emission;. 
reductions  m  two  phases  beginning  in 
1999  and  2003  The  signatorv'  States 
were  Maine,  New  Hampshire,  \'ermont, 
,Massachusetts,  Connecticut,  Rhode 
Island,  New  York.  New  Jersey, 
Pennsylvania.  Maryland   Delaware,  and 
the  District  of  Columbia 

The  OTC  MOU  requires  reductions  in 
ozone  season  NOx  emissions  from 
utility  and  large  industrial  combustion 
facilities  in  order  to  further  the  effort  to 
achieve  the  health-based  .NAAQS  for 
ozone.  These  emissions  reduction 
requirements  will  be  implemented 
through  a  regionwide  cap-and-trade 
program  The  OTC  States  ir. 
collaboration  with  EF.^,  industrv,  and 
environmental  groups,  d.'-affed  and 
approved  a  mode!  rule  m  Mav  199fi 
This  model  rule  serves  as  a  template  for 
States  to  adopt  their  owti  rules  to 
implement  the  budget  program  defined 
b>  the  OTC  MOU  In  addition  to 
adopting  rules,  States  in  the  OTC 
program  are  responsible  for  allocating 
NOx  allowances  among  regulated 
sources,  certifying  monitors  and 
monitoring  plans,  auditing  and 
recertifying  sources,  and  enforcing  the 
provisions  of  their  State  rules.  In 
addition  to  EPA's  traditional  role  in  the 
approval  and  oversight  of  the  SIP,  EIPA 
serves  as  the  administrator  for  the  NATS 
and  the  Emissions  Tracking  System 
(ETS).  the  data  systems  used  to 
implement  the  OTC  program.  This 
entails  issuing  NOx  allowances  and 
opening  accounts,  processing  transfers 
and  quarterly  emissions  reports, 
conducting  annual  reconciliation  of 
emissions  and  allowances,  and 
providing  technical  assistance  to  States 
and  sources  as  needed 

To  implement  the  program,  the  OTC 
MOU  emissions  reduction  requirements 
were  applied  to  a  1990  baseline  for  NOx 
emissions  in  the  Ozone  Transport 
Region  (OTR)  to  create  an  emissions 
budget  for  each  of  the  2  target  years: 
1999  (Phase  II)  and  2003  (Phase  III). 
(Phase  I  required  the  installation  of 
RACT  by  May  1995.)  This  budget  was 
apportioned  among  all  the  States;  each 
State  IS  responsible  for  allocating  its 
budget  to  regulated  sources  in  its  State. 
Sources  are  allowed  to  buy.  sell,  or  trade 
NOx  allowances,  and  ultimately  must 
hold  allowances  sufficient  to  cover  all 
NOx  emitted  during  the  ozone  season. 
Beginning  in  1999,  the  total  NOx 
emissions  from  regulated  sources  cannot 
exceed  the  number  of  allowances 
allocated  in  the  OTR. 


In  order  to  ensure  that  NOx  emissions 
reductions  are  achieved  and  allowances 
are  fungible,  budget  sources  are  required 
to  monitor  and  report  their  NOx 
emissions.  Most  sources  use  CEMS.  as 
approved  by  EPA  under  40  CFR  Part  75. 
For  smaller  oil-and  gas-buming  units, 
alternative  monitoring  methods  are 
available. 

At  the  conclusion  of  each  ozone 
season,  sources  have  an  opportunity  to 
evaluate  their  reported  emissions  and 
obtain  any  additional  NOx  allowances 
they  may  need  to  offset  their  emissions 
during  the  ozone  season  By  December 
31  of  each  year,  a  regulated  source 
submits  a  compliance  certification 
report.  Should  a  source  lack  sufficient 
allowances  to  offset  emissions  for  the 
season,  the  OTC  model  rule  requires 
subtraction  of  allowances  from  that 
source's  allocation  for  the  following 
year.  If  enough  NOx  allowances  are  not 
held,  an  automatic  offset  will  be 
imposed  during  the  following  year's 
ozone  season  where  an  amount  of  NOx 
allowances  will  be  deducted  from  the 
source  in  an  amount  equaling  three  NOx 
allowances  for  each  ton  of  excess 
emissions  The  soun:e  is  also  subject  to 
the  application  of  existing  State  and 
Federal  enforcement  protocols  and 
penalties. 

The  NOx  allowances  that  are  not  used 
are  automatically  carried  over  into  the 
following  year  as  banked  allowances. 
The  banking  provisions  of  the  OTC 
model  rule  provide  for  unlimited 
banking  of  allowances  with  a 
"progressive  flow  control"  management 
scheme  to  control  the  withdrawal  and 
use  of  banked  allowances.  (For  a  more 
detailed  discussion  of  banking,  see 
Section  V.E.),  Explicit  program  audit 
provisions  are  established  in  the  OTC 
model  rule  to  ensure  that  the  use  of 
banked  NOx  allowances  does  not 
threaten  the  integrity  of  the  system. 

Finally,  the  O'fC  model  rule  makes 
provisions  for  possible  rule 
modifications  in  the  future.  This  "mid- 
course  correction"  provides  an 
opportunity  to  revise  the  2003 
emissions  reduction  target  and  budget 
and  to  modify  the  OTC  model  rule  in 
response  to  refined  air  quality  modeling 
or  other  altered  circumstances. 

2.  OTAG  Process 

The  OTAG,  a  partnership  among  the 
37  easternmost  States  and  the  District  of 
Columbia.  EPA,  industry  representatives 
and  environmental  groups,  was  charged 
with  assessing  the  significance  of  ozone 
transport  and  with  recommending  to 
EPA  control  strategies  for  reducing  this 
transport.  The  OTAG's  initial  meetings 
were  in  May  and  June  of  1995,  and  its 
final  recommendations  were  issued  to 
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EPA  on  luly  8.  1997  (see  62  FR  60376. 
Appendix  B).  The  OTAG  completed  an 
extensive  and  comprehensive  analysis 
of  ozone  transport  and  control,  and  EPA 
has  taken  OTAGs  work  and  conclusions 
into  account  in  developing  this 
rulemaking. 

The  analysis  and  conclusions  of  the 
Trading  and  Incentives  Workgroup  of 
OTAG  are  particularly  relevant  to  EPA's 
creation  of  the  NOx  Budget  Trading 
Program.  The  Trading  and  Incentives 
Workgroup  was  charged  with  designing 
market-based  approaches  to  reduce  NOx 
emissions.  This  group  identified  two 
basic  paths  to  market  system 
implementation — identified  as  Track 
One"  and  "Track  Two" — which  could 
be  used  to  facilitate  achievement  of  the 
statewide  budgets  delineated  in  the 
proposed  transport  rulemaking.  "Track 
One"  was  defined  as  an  interstate  cap- 
and-trade  program  for  stationary 
sources,  administered  by  a  central 
regulatory  authority,  such  as  EPA. 
"Track  Two"  was  defined  as  a  market- 
based  system  without  an  emissions  cap. 
As  discussed  above,  trading  with  a  cap 
better  ensures  that  environmental  goals 
will  be  met  than  trading  without  a  cap. 
Therefore,  for  the  purposes  of  assisting 
State  achievement  of  the  statewide 
budgets  set  forth  in  the  proposed 
transport  rulemaking.  EPA  is  focusing 
on  implementing  a  "Track  One"  type  of 
program  with  today's  proposed  rule  and 
is  building  upon  OiTAG's  analysis  and 
recommendations  regarding  the 
development  of  Track  One  programs. 

3.  EPA  Model  Trading  Program 
Work.shops 

The  EPA  held  two  public  workshops 
to  solicit  comments  and  suggestions 
from  Status  and  other  stakeholders  on  a 
NOx  cap-and-trade  program  prior  to 
developing  today's  proposed  NOx 
Budget  Trading  Rule.  This  Section 
describes  the  workshop  process.  Greater 
detail  regardmg  program  development 
and  feedoack  received  through  the 
workshop  process  is  provided  within 
relevant  Sections  of  this  preamble. 

The  trading  rule  workshops  were  held 
on  November  4  and  5.  1997  in 
Washington  DC,  and  December  10  and 
11.  1997  in  Arlington.  Virginia.  Written 
comments  during  this  pre-proposal 
phase  were  welcomed  through 
De<:ember  31.  1997.  Each  workshop 
consisted  of  a  2-day  forum,  the  first  day 
was  devoted  to  EPA/State  discussions. 
and  the  second  day  was  open  to  all 
interested  parties.  Over  ISO  people 
participated  in  each  of  the  workshops. 
To  facilitate  meaningful  comments  from 
these  participants.  EPA  developed 
working  papers  on  critical  issues  that 
were  made  available  for  review  prior  to 


each  workshop.  These  [>apers  discussed 
major  issues  relevant  to  developing  a 
NOx  Budget  Trading  Rule,  delineated 
options  and.  in  some  cases,  offered 
recommendations.  The  issues  associated 
with  each  working  paper  were 
presented  at  the  workshops,  followed  by 
open  discussion  periods  allowing 
workshop  participants  to  comment  and 
discuss  each  issue. 

The  first  workshop,  addressed  the 
foundations  of  the  NOx  Budget  Trading 
Program  development.  To  achieve  the 
required  NOx  emissions  reductions  in 
the  most  cost-effective  manner,  the  goals 
of  the  trading  program  were  defined  as 
meeting  the  budget,  facilitating  trading, 
and  creating  a  workable  program.  The 
necessity  of  operating  the  NOx  Budget 
Trading  Program  within  the  framework 
of  the  proposed  transport  rulemaking 
dictated  further  requirements,  such  as  a 
seasonal  control  period.  Four 
fundamental  trading  rule  components 
(applicability,  monitoring,  emissions 
limitations,  and  banking)  were 
discussed  at  length. 

After  broad  concepts  for  the  NOx 
Budget  Trading  Program  framework 
were  introduced  and  discussed  at  the 
first  workshop.  EPA  revised  and 
augmented  the  working  papers  in 
accordance  with  comments  and 
discussion.  At  the  second  workshop, 
EPA  presented  recommendations  and 
considerations  of  additional  issues, 
seeking  further  input  from  participants. 
The  original  working  papers  on 
applicability,  monitoring,  emissions 
limitations,  and  banking  were 
expanded,  and  new  papers  on  the  use  of 
output  in  allocations  and  the  creation  of 
an  energy  efficiency  set-aside  were 
introduced  in  response  to  interest 
expressed  at  the  first  workshop.  In 
addition,  a  paper  presenting  a  skeleton 
of  all  the  components  of  a  model  rule 
was  presented  to  provide  context  for 
input  and  an  indication  of  how  the  NOx 
Budget  Trading  Rule  as  a  whole  was 
evolving^ 

The  EPA  found  the  workshop  process 
to  be  very  helpful  in  generating  useful 
recommendations  for  developing  the 
framework  for  the  model  rule.  Today's 
NOx  Budget  Trading  Rule  proposal 
incorporates  comments  and  suggestions 
raised  at  both  workshops,  along  with 
nearly  fifty  written  comments  received 
following  the  workshops.  Listening  to 
issues  important  to  States  through  the 
workshop  process  was  essential  for  EPA 
to  develop  a  program  that  would  meet 
States'  needs.  Since  the  ultimate  cost 
savings  of  the  regional  trading  program 
will  increase  with  the  number  of 
participating  States,  it  is  advantageous 
to  design  a  regional  trading  program  that 
will  likely  be  adopted  by  the  greatest 


number  of  States.  The  workshops  also 
served  as  a  forum  to  discuss  which 
program  elements  should  be  consistent 
among  participating  States,  since 
consistency  in  State-adopted  rules  is 
essential  for  a  viable  regional  cap-and- 
trade  program.  Also  of  importance  in 
the  workshop  process  was  working  with 
stakeholders,  such  as  affected  sources, 
in  order  to  ensure  that  the  trading 
program  offers  the  necessan,-  flexibility, 
as  well  as  compatibility  with  other 
programs. 

The  working  papers,  a  detailed 
summary  of  the  input  received  during 
both  workshops,  and  written  comments 
are  included  in  the  proposed  transport 
rulemaking  docket  (A-96-56,  Section 
2a). 

4.  RECLAIM  Program 

The  RECLAIM  program,  which  was 
adopted  by  the  South  Coast  Air  Quality 
Management  District  in  October,  1993, 
and  began  January  1,  1994,  provides 
another  example  of  a  cap-and-trade 
market  system.  This  program  regulates 
NOx  and  sulfur  oxides  (SOx)  emissions 
from  facilities  that  generally  emit  four  or 
more  tons  per  year  of  either  pollutant 
from  p>ermitted  equipment  in  the  South 
Coast  Air  Basin,  centered  in  Los 
Angeles.'^  The  RECLAIM  program 
currently  includes  approximately  330 
facilities. 

The  RECLAIM  program  replaced 
command-and-control  regulations  with 
a  market  program  to  provide  facilities 
with  added  flexibility  and  lowered 
compliance  costs  in  achieving 
reductions  required  to  meet  State  and 
Federal  requirements  for  clean  air 
programs.  Facilities  in  the  program  are 
collectively  required  to  cut  their 
emissions  by  a  specific  amount  each 
year  under  the  program,  resulting  in  an 
almost  80  percent  reduction  by  2003  for 
both  SOx  and  NOx  Each  facility 
participating  in  RECLAIM  is  allocated 
RECLAIM  trading  credits  (RTCs)  equal 
to  its  annual  emissions  limit.  Initially, 
allocations  are  based  on  past  peak 
production  and  the  requirements  of 
existing  rules  and  control  measures  for 
each  facility.  Allocations  decline 
annually  through  the  2003  compliance 
year,  then  remain  constant  during 
subsequent  years.  The  RTCs.  each 
representing  the  limited  authorization  to 
emit  one  pound  of  pollutant,  expire 
annually.  Facilities  may  trade  these 
RTCs  among  themselves,  providing  that 
every  quarter,  each  facility  holds  credits 


"Some  sources  with  annual  emissions  less  than 
(our  tons  are  included  in  the  program  by  virtue  of 
their  Inclusion  in  a  SIC  category  in  which  the 
majority  of  sources  emit  greater  than  four  tons  per 
year. 
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equal  to  or  greater  than  their  actual 
emissions  for  that  quarter 

In  terms  of  NO\  emitters,  the 
RECLAIM  program  generally  requires 
stationary'  sources  that  emit  ten  or  more 
tons  of  NOx  annually  or  which  burn  anv 
solid  fuels  to  use  GEMS  to  quantify  their 
emissions.  Smaller  sources  have 
additional  monitoring  options  Sources 
that  emit  four  or  more  tons  of  NO\  and 
less  than  ten  tons  may  use  default 
emission  rates  They  must  demonstrate 
that  these  rates  are  appropriate  by 
monitoring  process  variables, 
pertorming  periodic  emissions  testing, 
and  conducting  periodic  tune-ups  of 
equipment  The  smallest  sources  in  the 
RECLAIM  program  (those  with  annual 
emissions  of  less  than  four  tons!  ma\ 
choose  to  use  default  emission  rates  that 
require  less  extensive  testing  and 
demonstration  than  those  available  to 
the  larger  sources 

The  program's  annual  report  for  199fi 
concluded  that  RECLAIM  was 
continuing  to  meet  its  emissions 
reduction  goals;  an  active  trading 
market  had  developed;  and  the 
compliance  rate,  once  it  is  finalized  for 
the  199B  compliance  year,  will  be  in  the 
85  to  90  percent  range 

C.  NOx  Budget  Trading  Program 

1.  General  Provisions 

Today's  proposed  NOy  Budget 
Trading  Rule  will  t>e  incorporated  into 
the  40  CFR  as  a  new  part  96  The 
subparts  of  40  CFR  pai1  96  are  described 
below   The  provisions  of  40  CFR  part  96 
will  become  effective  and  apply  to 
sources  only  if  a  State  incorporates  40 
CFR  part  96  by  reference  into  the  State's 
regulation  or  adopts  regulations  that  are 
in  accordance  with  40  CFR  part  96. 

a.  Purpose.  Subpart  A  of  today's 
proposed  NOx  Budget  Trading  Rule 
includes  Sections  describing:  To  whom 
the  NOx  trading  program  would  apply; 
the  standard  requirements  for 
participants  in  the  program  (permitting, 
NOx  allowances,  monitoring,  excess 
emissions,  and  liability  provisions); 
exemptions  for  retired  units  from  the 
program  requirements,  definitions, 
measurements,  and  abbreviations;  and 
computation  o!  deadlines  stated  within 
the  proposal. 

b  Definitions.  Measurements, 
Abbreviations,  and  Acronyms. 

Many  of  the  definitions, 
measurements,  abbreviations,  and 
acronvTTis  are  the  same  as  those  used  in 
40  CFR  part  72  of  the  Acid  Rain 
Program  regulations,  in  order  to 
maintain  consistency  among  programs. 
However,  additional  terms  specific  to 
the  NOx  Budget  Trading  Program,  such 
as  control  period  [the  period  beginning 


May  1  of  each  year  and  ending  on 
September  30  of  the  same  vear),  NOx 
Budget  unit  (a  unit  subiect  to  the 
emissions  limitation  under  the  NOx 
Budget  Trading  Program),  and  several 
others  are  added   Key  definitions  are 
discussed  in  relevant  Sections  below 
descnbing  the  rule 

r  Applicability  The  EP.^  proposes 
that  the  NOx  Budget  Trading  Rule  be 
applicable  to  a  core  group  of  sources 
that  includes  all  fossil  fuel-fired, 
stationary  boilers,  combustion  turbines. 
and  combined  cycle  systems  (i.e., 
"units  "1  that  serve  an  electrical 
generator  of  capacity  greater  than  25 
MWe  and  to  any  fossil  fuei-fired, 
stationary  boilers,  combustion  turbines, 
and  combined  cycle  systems  not  serving 
a  generator  that  have  a  heat  input 
capacity  greater  than  230  rnmBtu/hr.  A 
unit  IS  conside.'^d  fossil  fuei-fired  if 
fossil  fuels  account  for  more  than  50 
percent  of  the  units  heat  input  on  an 
annual  basis  These  sources  represent 
about  80  percent  of  the  point  source 
portion  of  the  2007  NOx  baseline 
emissions  in\entor\  and  about  65 
percent  of  the  point  source  portion  of 
the  2007  NOx  budget  m  the  proposed 
ozone  transport  rulemaking. 
Additionally,  these  sources  represent 
about  90  percent  of  the  emissions 
reductions  required  in  the  proposed 
ozone  transport  rulemaking. 

The  EPA  proposes  the  above  core 
group  of  sources  hwsed  on  their 
signifu:ant  contribution  of  NOx 
emissions,  range  of  cost-effective 
emissions  reduction  options,  ability  to 
monitor  emissions,  and  ability  to 
identify  responsible  parties.  The 
following  discussion  examines  the 
monitoring  and  responsible  party 
criteria  for  the  NOx  Budget  Trading 
Program  s  applicability.  Additional 
options  for  the  trading  program's 
applicability  are  also  presented  for 
consideration.  The  EPA  solicits 
comment  on  the  appropriateness  of 
including  all  categories  described  above 
in  the  core  group  of  sources,  whether 
the  size  cut-offs  should  be  higher  or 
lower  for  these  source  categories,  and 
the  appropriateness  of  including  other 
source  categories  in  the  core  group. 

;.  Monitoring.  In  general,  sources  that 
participate  in  a  cap-and-trade  program 
must  have  the  ability  to  accurately  and 
consistently  account  for  their  emissions. 
Accuracy  is  an  important  design 
parameter  because  it  ensures  that 
emissions  for  all  sources  covered  by  the 
trading  program  are  within  the  cap.  In 
addition,  because  each  NOx  allowance 
will  have  economic  value,  it  is 
important  to  ensure  that  emissions  (and 
thus  allowances  used)  are  accurately 
quantified.  Consistency  is  an  important 


feature  because  it  ensures  that  accuracy 
is  maintained  from  source  to  source  and 
year  to  year.  It  also  ensures  that  the 
sources  in  the  trading  program  are 
treated  equitably  Finally,  consistency 
facilitates  administration  of  the  program 
for  both  the  regulated  community  and 
State  and  Federal  agencies. 

When  considering  what  source  types 
to  include  in  the  proposed  trading 
program  (e.g..  large  broilers,  process 
sources,  mobile  sources,  area  sources), 
EPA  determined  that  the  core  sources 
were  capable  of  accurate  and  consistent 
monitoring  as  outlined  below. 

•  Large  Electric  Utility  Units:  For 
se\eral  years,  units  serving  electricity 
generators  greater  than  25  MWe  (wath 
some  exemptions  for  cogeneration  and 
nonutility  electricity  generating  units) 
have  been  complying  with  the  title  IV 
monitoring  provisions.  The  EPA 
proposes  to  include  these  sources  in  the 
NOx  Budget  Trading  Program. 

•  Other  Large  Electricity  Generating 
Units:  Additionally,  with  deregulation 
of  electric  utilities,  it  is  not  clear  how 
owTiership  of  the  electricity  generating 
facilities  will  evolve.  Therefore.  EPA 
proposes  to  include  all  large  electricity 
generating  sources,  regardless  of 
ownership,  in  the  trading  program.  As 
there  is  no  relevant  physical  or 
technological  difference  between 
utilities  and  other  power  generators,  the 
same  monitoring  provisions  and  the  size 
cut-off  of  greater  than  25  MWe  are 
applicable  to  all  units  which  serve 
generators. 

•  Other  Large  Steam  Prtxlucing  Units: 
There  is  also  no  fundamental  physical 
or  technological  difference  between  a 
boiler,  combustion  turbine,  or  combined 
cycle  system  that  produces  steam  for 
eventual  production  of  electricity  or  for 
other  industrial  applications.  Thus,  EPA 
believes  that  the  same  monitoring 
provisions  can  be  applied  to  a  boiler, 
combustion  turbine,  or  combined  cycle 
system  used  for  industrial  steam.'' 

ii.  Responsible  Party.  Another  critical 
element  of  a  trading  program  is  to  be 
able  to  identify  a  responsible  party  for 
each  regulated  source.  The  responsible 
party  for  a  source  covered  by  the  trading 
program  would  be  required  to 
demonstrate  compliance  with  the 
provisions  of  the  NOx  Budget  Trading 
Program.  In  general,  the  large  sources 
included  in  the  proposed  trading 
program  have  readily  identifiable 
owners  and  operators  that  would  serve 
as  the  responsible  party. 


"Further,  assuming  a  generator  efficienc>'  of 
approximately  Vj.  the  25  MWe  cutoff  being  used  for 
electrical  power  producers  is  roughly  equal  to  a  2S0 
mmBtu/hr  cutoff  for  steam  producing  boilers. 
combustion  turbines,  and  combined  cycle  systems. 
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Cato^ories  During  the  public 
work.shops,  several  commenters 
recommended  allowing  a  State  to 
include  additional  sources  beyond  the 
core  group  into  the  trading  program  As 
the  applicability  criteria  proposed  today 
are  intended  to  dePine  the  minimum  set 
of  units  required  to  participate  in  a 
trading  program,  inclusion  of  additional 
sources  is  allowed.  Some  States  have 
existing  or  planned  programs  very 
similar  to  the  one  proposed  today,  but 
with  different  applit  ability  criteria  (e.g.. 
the  OTC  NOx  Budget  Program)  States 
may  choose  to  modify  the  applicability 
language  to  bring  in  smaller  sources  of 
the  same  type  as  those  included  in  the 
core  group  or  additional  soun:e 
categories.  All  additional  sources  (e.g..  a 
certain  industrial  process)  must  meet  all 
trading  program  requirements 
(including  monitoring  requirements  of 
40  CFR  part  75  subpart  H)  and  be  able 
to  identify  a  responsible  party  The  EPA 
believes  that  smaller  sources  of  the  same 
type  as  those  included  in  the  core  group 
should  be  able  to  meet  the  trading 
program  requirements  and.  thus,  could 
be  included  in  a  State's  trading  rule 
without  affecting  EPA's  streamlined 
approval  of  the  SIP  as  described  in 
Section  V.D  of  this  preamble. 

The  EPA  is  also  taking  comment  on 
allowing  or  requiring  additional 
stationary  source  categories  beyond  the 
proposed  core  group  to  be  part  of  the 
trading  program.  There  are  three  ways 
that  some  or  all  of  the  sources  included 
in  these  additional  categories  could  be 
included.  The  sources  could  be 
included  as  part  of  the  core  program 
applicability,  as  an  additional  list  of 
source  categories  that  a  State  could 
choose  to  include  '*.  or  they  could  be 
individually  opted-in  according  to  the 
provisions  under  40  CFR  part  96  subpart 
I  of  the  trading  rule. 

The  EPA  believes  that  there  are  a 
number  of  additional  source  categories 
that  could  account  for  their  emissions 
using  the  monitoring  protocols  in  40 
CFR  part  75.  Bringing  a  source  or  source 
category  that  meets  these  protocols  into 
the  trading  program  would  also  not 
affect  EPA's  streamlined  approval  of  the 
SIP.  The  EPA  proposes  to  develop  a  list 
of  additional  source  categories  beyond 
the  core  group  that  a  State  may  bring 
into  the  trading  program  without 
affecting  EPA's  streamlined  approval  of 
the  SIP. 


■*40CFR  p«rt  96  subpart  E  o(  I  hs  proposed 
trading  rule  addraasas  the  allocation  of  SO% 
allowancBS  to  NOx  Budget  units  which  Includes  the 
cof«  group  of  sources  as  well  as  any  additional 
sources  the  State  may  chooaa  to  include  In  the 
trading  program. 


If  a  State  chose  to  bring  other  source 
categories  beyond  those  included  in  this 
proposed  list  into  the  trading  program, 
a  more  thorough  EPA  review  may  be 
needed.  There  are  two  main  reasons  for 
this  review.  The  first  is  to  ensure  that 
the  monitoring  protocols  that  the  State 
intended  to  use  for  the  source  or  source 
category  would  provide  accurate 
information  and  be  consistent  with  the 
monitoring  protocols  being  used  for  the 
core  sources  in  the  program.  The  second 
is  to  ensure  that  EPA  could  successfully 
administer  the  regional  NOx  trading 
program  with  the  addition  of  these 
sources.  For  example,  EPA  would  have 
to  determine  that  the  reporting 
requirements  for  these  source  categories 
could  be  supported  with  the 
information  systems  that  EPA  develops 
and  the  resources  that  EPA  employs  to 
administer  the  program 

The  EPA  believes  that  the  source 
categories  that  are  simplest  to  consider 
adding  are  sources  that  vent  all  of  their 
emissions  to  a  stack,  because  existing 
monitoring  protocols  (e.g..  40  CFR  part 
75)  can  be  used  to  accurately  and 
consistently  quantify  mass  emissions  for 
these  categories  of  sources  The  two 
existing  capped  NOx  trading  programs 
(the  OTC  program  and  the  RECLAIM 
prtjgram)  have  also  focused  on  these 
types  of  sources. 

The  OTC  program  has  generally 
focused  on  the  same  types  of  sources 
that  are  in  the  proposed  core  group, 
electrical  generating  units  and  large 
industrial  boilers  that  bum  primarily 
fossil  fuels.  One  notable  exception  to 
this  is  that  Connecticut  intends  to  cover 
municipal  waste  incinerators  in  Phase 
III  of  their  program,  which  starts  in 
2003.  The  RECLAIM  program  has 
focused  on  a  larger  breadth  of  sources. 
These  include  industrial  boilers  and 
electrical  generating  units,  but  they  also 
include:  internal  combustion  engines, 
heaters,  furnaces,  kilns  and  calciners. 
ovens,  fluid  catalytic  cracking  units, 
dryers,  fume  incinerators/afterburners, 
test  cells,  tail  gas  units,  sulfur  acid 
production  units  and  waste  incinerators. 
In  both  programs,  the  monitoring 
requirements  have  been  based  on  a 
tiered  system  that  requires  more 
stringent  monitoring  for  units  with 
higher  emissions.  Both  programs  require 
CEMS  for  larger  units.  In  general,  this 
would  include  units  larger  than  250 
mmBtu  with  capacity  factors  of  greater 
than  10  percent  for  the  OTC  program 
and  units  with  emissions  often  or  more 
tons  of  NOx  per  year  for  the  RECLAIM 
program.  Both  programs  also  offer  less 
stringent.  non-CEMS  alternatives  for 
smaller  sources. 

While  RECLAIM  has  been  able  to 
account  for  emissions  from  a  larger 


group  of  source  categories  than  EPA  is 
proposing  to  include  in  the  core  group. 
RECLAIM  has  had  difficulty  with  some 
of  these  additional  source  categories. 
For  instance,  RECLAIM'S  1996  audit 
explained  that  the  standing  working 
group  on  RECLAIM  CEMS  Technical 
issues  (a  group  formed  to  address  issues 
relating  to  RECLAIM  monitoring)  has 
focused  on  issues  "associated  mainly 
with  the  difficult  situations  faced  by 
refineries  in  implementing  CEMS 
requirements."  The  audit  goes  on  to 
explain  that  "this  is  attributed  to  the 
variability  of  the  fuel  used  in  refinery 
equipment  [e.g..  catalytic  cracking  units) 
as  compared  to  natural  gas.  the 
operational  variability  of  much  of  the 
affected  equipment,  and  the  fact  that 
many  of  the  sources  in  an  older  refinery 
were  never  constructed  with  CEMS 
monitoring  in  mind  "  Additionally, 
discussions  with  RECLAIM  staff  have 
indicated  that  units  that  have  high 
concentrations  of  particulate  emissions 
and  emit  to  open  baghouses.  such  as 
asphalt  heaters  and  metal  melting 
furnaces,  have  been  difficult  to  monitor 
because  of  the  high  concentration  of 
particulates.  In  short.  RECLAIM'S 
experience  has  indicated  that  the 
problems  faced  by  these  source 
categories  require  more  resources  for 
both  the  regulated  community  and  the 
regulatory  agency.  Therefore,  while  EPA 
is  taking  comment  on  including  all 
tyf)es  of  stationary  sources  that  emit  to 
stacks  in  the  program.  EPA  believes  that 
some  sources  are  better  suited  for 
participating  in  a  trading  program 
because  their  emissions  can  more  easily 
be  accurately  and  consistently 
quantified. 

Based  on  information  available  to 
EPA  at  this  time,  the  specific  additional 
source  categories  for  which  EPA  is 
particularly  interested  in  taking 
comment  are:  Process  heaters,  internal 
combustion  engines,  kilns  and  calciners, 
and  municipal  waste  incinerators.  If  any 
of  these  source  categories  are  included 
in  the  final  rule  as  a  part  of  the  core 
group.  EPA  is  proposing  that  they  be 
included  with  applicability  cut-offs 
roughly  equivalent  to  the  25  megawatt 
cut-off  used  for  electrical  generating 
facilities  and  the  250  mmBtu  cutoff  used 
for  industrial  boilers.  The  EPA  requests 
comment  on  the  appropriateness  of 
these  cut-offs. 

The  EPA  is  taking  comment  on  these 
particular  additional  categories  because 
EPA  believes  these  sources  have  the 
capacity  to  generate  significant  amounts 
of  NOx  and  are  capable  of  monitoring 
using  the  protocols  set  forth  in  40  CFR 
part  75.  These  are  also  source  categories 
that  are  currently  participating  in  the 
RECLAIM  trading  program  or  those  that 
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at  least  one  of  the  States  in  the  northeast 
region  has  considered  including  in  the 
OTC  NOx  Budget  Trading  Program. 

The  EPA  believes  that  these  source 
categories  are  capable  of  using  40  CFR 
part  75  monitoring  because  they  vent  all 
of  their  emissions  to  a  stack  or  stacks, 
which  could  be  monitored  using  CEMS. 
The  EPA  believes  that  the  particular 
monitoring  protocols  in  40  CFR  part  75 
that  would  be  applicable  for  these 
sources  would  be  dependent  on  the  fuel 
burned,  the  size  of  the  source,  and  the 
magnitude  of  the  emissions  of  the 
particular  unit  that  was  being  included 
in  the  program.  This  is  consistent  with 
the  way  that  the  monitoring  protocols 
&re  set  forth  for  core  sources.  For 
example,  all  units  that  burned  solid  fuel 
(including  all  municipal  waste 
combustors  and  cement  kilns  and 
process  heaters  that  burned  coal)  would 
use  a  NOx  emission  rate  GEM  and  a 
flow  CEM  to  determine  NO\  mass. 

Units  that  bum  oil  or  gas  (internal 
combustion  engines  and  some  process 
heaters  and  kilns)  would  have  several 
other  options  depending  upon  their 
size.  Large  oil  or  gas  units  could  use  a 
NOx  emission  rate  GEM  and  a  fuel  flow 
meter  to  determine  NOx  mass. 
Infrequently  operated  units  could 
qualify  to  use  the  emission  rate  curve 
methodology  set  forth  in  Appendix  E  of 
40  CFR  part  75,  and  units  with  potential 
emissions  "  of  under  25  tons  per  year 
could  use  the  default  emission  factor 
protocols  for  low  mass  emitters  set  forth 
in  40  CFR  75.19. 

The  EPA  notes  that  the  currently 
proposed  provisions  in  40  CFR  75.19  do 
not  contain  default  emission  factors 
applicable  for  these  types  of  units  and 
requests  comments  on  what  factors 
would  be  appropriate.  While  smaller 
and  less  frequently  operated  units  could 
use  these  simplified  monitoring 
methodologies,  they  would  also  be 
allowed  to  use  any  of  the  monitoring 
methodologies  available  to  other  units 
in  the  program.  The  low  mass  emitter 
methodology  as  it  is  currently  proposed 
was  designed  to  provide  very  low 
emitting  units  a  very  cost  effective  way 
to  account  for  their  emissions  using 
conservative  uncontrolled  default 
emission  factors.  Because  it  is  based  on 
conservative  uncontrolled  default 
emission  factors,  it  does  not  allow  units 
that  use  it  to  quantify  emissions 
reductions.  The  owner  or  operator  of  a 
unit  that  qualified  to  use  this 
methodology  might  choose  to  use 
another  methodology  such  as  the 
Appendix  E  methodology  or  CEMS 


"The  phrase  "potential  emissions"  has  a 
different  meaning  than  the  phrase  "potential  to 
emit"  used  elsewhere  by  the  Agency. 


because  this  would  be  more 
representative  of  the  unit's  actual 
emission  rate.  Another  option  that  is  not 
in  the  proposed  40  CFR  part  75 
rulemaking  would  be  to  change  the  low 
mass  emitter  methodology  to  allow 
units  to  use  unit  specific  emission  rates 
and  actual  unit  heat  inputs  to  get  more 
accurate  emissions  estimates.  Since  the 
emission  rates  that  were  being  used 
would  not  be  as  conservative,  units 
would  have  to  do  more  quality 
assurance  to  demonstrate  that  their 
reported  emissions  were  more 
representative  of  their  actual  emissions. 
This  might  include  periodic  testing  of 
emission  rates  and/or  periodic  tuning 
requirements  for  the  equipment.  These 
concepts  could  also  be  used  in 
conjunction  with  controlled  defauh 
emission  rates  to  verif\  that  the  controls 
are  operating  properly  and  that  the 
lower  default  rates  are  appropriate.  All 
of  these  concepts  are  similar  to  the 
monitoring  methodologies  allowed  for 
the  smallest  size  units  in  the  RECLAIM 
program. 

The  EPA  is  seeking  comment  on  the 
following  issues  related  to  monitoring 
for  both  the  specific  additional  source 
categories  that  EF.^  believes  are  most 
able  to  account  for  their  emissions 
consistently  and  accurately  and  any 
additional  stationary  source  categories 
that  emit  to  a  stack.  (All  comments 
related  to  the  use  of  40  CFR  part  75  for 
monitoring  for  these  sources  should  be 
submitted  in  the  separate  rulemaking  on 
40  CFR  part  75  revisions — 40  CFR  part 
75  revisions  will  be  proposed  in  a  notice 
entitled  "Acid  Rain  Program; 
Continuous  Emission  Monitoring 
Revisions"  that  will  be  published  in  the 
Federal  Register  in  the  near  future — 
rather  than  in  the  instant  proceeding.) 

1.  Can  these  source  categories  monitor 
and  report  NOx  mass  emissions  using 
the  protocols  set  forth  in  the  proposed 
revisions  to  40  CFR  part  75?  If  not,  why 
not? 

2.  Are  there  other  protocols  that 
should  be  included  which  would 
provide  emissions  measurement  and 
reporting  for  these  additional  sources 
with  accuracy  and  consistency 
comparable  to  that  provided  under  40 
CFR  part  75? 

3.  Are  the  thresholds  set  forth  in  40 
CFR  part  75  for  different  monitoring 
methodologies  appropriate  for  these 
types  of  sources?  For  example,  in  order 
to  qualify  to  use  the  load  vs.  emission 
rate  curve  methodology  set  forth  in 
Appendix  E  of  40  CFR  part  75,  a  unit 
must  have  an  average  capacity  factor  of 
less  than  10  percent  for  3  years  and  have 
a  maximum  capacity  factor  of  no  more 
than  20  percent  in  any  one  of  those 
years. 


The  EPA  is  also  seeking  comment  on 
the  following  issues  related  to  these 
source  categories: 

1., Should  any  of  these  source 
categories  be  included  in  the  core 
program  applicability,  i.e..  should  their 
inclusion  be  mandatory  for  a  State  to 
participate  in  the  NOx  Budget  Trading 
Program? 

2.  Should  States,  at  their  option,  be 
allowed  to  include  any  of  these  source 
categories  and  still  receive  streamlined 
approval  of  their  SIPs? 

In  addition.  EPA  is  taking  comment 
on  whether  any  other  additional 
stationary  source  categories  should  be 
included.  Finally,  EPA  is  taking 
comment  on  whether  individual  States 
including  these  source  categories  would 
raise  concerns  about  shifting  of 
production  activity  (and  thus  emissions) 
to  other  States  that  do  not  choose  to 
include  these  categories. 

There  is  more  uncertainty  for  the 
ability  of  source  categories  not 
identified  in  the  core  group  or  in  the  list 
of  additional  source  categories  to  meet 
the  trading  program  requirements. 
Adding  other  source  categories  not 
identified  in  the  final  NOx  Budget 
Trading  Program  would  entail 
additional  obligations  for  the  State  (e.g., 
allocating  allowances,  certifying 
monitors,  and  enforcing  trading  program 
requirements),  would  mean  that  EPA's 
approval  of  the  SIP  would  not  be  as 
streamlined,  and  could  affect  EPA's 
ability  to  administer  the  region-wide 
program.  Therefore.  EPA  would  strongly 
encourage  any  State  wishing  to 
participate  in  the  trading  program  to 
work  with  EPA  before  proposing  a  rule 
with  expanded  applicability  criteria 
beyond  that  identified  in  the  final  NOx 
Budget  Trading  Rule. 

iv.  Individual  Opt-Ins.  The  EPA  is 
proposing  that  individual  point  sources, 
not  otherwise  subject  to  the  trading 
program  and  located  in  a  State  that  is 
participating  in  the  NOx  Budget  Trading 
Program,  be  allowed  to  opt-in  to  the 
program.  For  a  source  to  opt-in.  it  must 
meet  the  same  monitoring  and 
accountability  requirements  as  other 
NOx  Budget  sources.  Thus,  under  the 
proposed  rule,  initial  opt-ins  would  be 
boilers,  combustion  turbines,  and 
combined  cycle  systems  below  the 
proposed  (or  State  defined)  applicability 
threshold.  The  EPA  requests  comment 
on  whether  individual  opt-ins  should 
also  include  any  additional  sources  that 
may  be  included  as  part  of  the  core 
group  of  sources  as  a  result  of  the  above 
discussion  under  Section  iii.  Inclusion 
of  Additional  Source  Categories.  The 
proposed  opt-in  provisions  are  further 
discussed  in  the  opt-in  Section  of  this 
preamble. 
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V,  Aauiiioiuii  ujHiuiis  tor 
Applicability.  The  EPA  solicits 
comments  on  three  different  options 
that  may  be  incorporated  into  the  core 
applicability  provision  of  the  proposed 
trading  rule.  One  option  is  to  expand 
the  trading  program's  core  applicability 
to  include  smaller,  new  sources  of  the 
same  type  as  are  now  proposed  for  the 
core  applicability  that  commence 
operation  on  or  af^er  May  1,  2003.  the 
start  of  the  first  ozone  season  (the  first 
compliance  period,  after  September. 
2002).  For  example,  the  trading  program 
could  apply  to  all  new  units  serving 
electricity  generators  10  MWe  or  greater 
and  new  units  not  serving  electricity 
generators  and  having  a  heat  input 
capacity  equal  to  or  greater  than  100 
mmBtu/hr.  The  possibility  exists  that  a 
significant  number  of  smaller  new  units 
would  be  constructed  and  that  activity 
from  existing  NOx  Budget  units  could 
be  shifted  to  these  new  units.  Over  time, 
the  increased  number  of  smaller,  new 
units  not  included  in  the  trading 
program  could  make  up  a  significant 
portion  of  the  overall  NOx  emissions  in 
comparison  to  the  NOx  emissions  &x»m 
the  source  categories  purportedly 
included  in  the  NOx  Budget  Trading 
Program.  To  reduce  this  potential,  it 
may  be  desirable  to  adjust  the 
applicability  criteria  for  new  units  to 
ensure  that  the  trading  program 
continues  to  cover  a  significant  portion 
of  the  NOx  emissions  for  the  source 
categories  covered  by  the  program. 

A  second  option  would  be  to  expand 
the  core  applicability  to  include  all  new 
and  modified  sources  that  meet  the 
definition  of  major  new  or  modified 
source  under  the  part  D  nonattainment 
NSR  program  and  that  are  of  the  same 
type  of  source  included  in  the  proposed 
core  applicability,  even  if  these  sources 
are  smaller  than  the  source  size  under 
option  one.  above  This  would  enable 
the  trading  program  to  integrate  more 
fully  with  the  NSR  program.  Under  this 
option,  the  trading  program 
applicability  would  include  all  new  and 
modified  units  (whether  or  not  they 
serve  electricity  generators)  that 
commence  operation  on  or  after  May  1, 
2003.  If  smaller  new  .sources  were 
included  in  the  trading  program,  these 
sources  would  have  to  meet  the 
monitoring  requirements  of  subpart  H  of 
40  CFR  part  75;  the  proposed  revisions 
to  40  CFR  part  75  contain  new  protocols 
for  units  with  low  NOx  mass  emissions. 
Sources'  compliance  requirements 
could  be  streamlined  significantly  if 
they  could  meet  their  NSR  offset 
obligations  by  participating  in  the  NOx 
Budget  Trading  Program  (see  Section  F. 
below). 


A  third  option  would  be  to  provide  an 
exemption  from  the  trading  program  for 
existing  units  that  have  a  very  low 
federally  enforceable  NOx  emissions 
limit  (e.g.,  25  tons  per  year),  regardless 
of  the  nameplate  capacity  or  the 
maximum  potential  hourly  heat  input  of 
the  unit.  Commenters  at  the  public 
workshops  raised  this  option  noting  that 
a  trading  program  generally  reduces  the 
cost  of  compliance.  However,  for  some 
very  infrequently  used  or  very  low 
emitting  units,  there  may  be  more  cost- 
effective  ways  to  ensure  any  necessary 
reductions. 

vi.  Area  and  Mobile  Sources. 
Comments  were  received  at  the  public 
workshops  about  the  opportunity  to 
include  additional  sources  beyond  large 
stationary  sources  in  the  trading 
program.  There  was  not  consensus 
among  workshop  participants  on  this 
issue.  However,  most  States  in 
attendance  were  opposed  to  including 
area  and  mobile  sources  in  the  trading 
program  at  this  time. 

As  noted  above.  EPA  has  identified 
key  criteria  that  are  important  to  the 
success  of  the  trading  program.  First,  it 
is  essential  that  these  sources  are  able  to 
monitor  at  a  level  of  accuracy  consistent 
with  the  basic  objectives  of  the  program. 
In  addition,  the  proposed  trading 
program  requires  that  all  sources 
covered  under  the  program  be  held 
accountable  through  a  responsible  party 
for  their  total  emissions  that  occur  from 
May  through  September  of  each  year. 

The  EPA  may  consider  inclusion  of 
portions  of  mobile  source  or  area  source 
categories  which  best  meet  the  key 
concerns  mentioned  above  (e.g.. 
measurement  and  accounting  of  all 
emissions  and  identification  of 
responsible  parties).  Over  the  past 
decade,  EPA  and  the  States  have 
developed  procedures  and  protocols  for 
Mobile  Source  Emissions  Reduction 
Credit  programs.  This  effort  has  focused 
on  the  generation  of  credits  for  specific 
categories  of  programs,  including 
scrappage  and  clean-fueled  fleet 
programs. 

Key  issues  for  the  development  of 
these  mobile  source  programs  include 
ensuring  that  the  credits  generated 
reflect  real  emissions  reductions, 
development  and  implementation  of  an 
effective  monitoring  program,  and 
identification  of  a  responsible  party  for 
the  implementation  of  the  program  and 
the  ensuing  emissions  reductions.  The 
EPA  requests  comment  on  the  adequacy 
of  the  existing  programs  in  addressing 
key  issues  for  mobile  source  credit 
programs.  Comment  is  also  requested  on 
whether  these  types  of  programs,  as 
existing  or  with  modification,  should  be 


considered  for  inclusion  in  the  NOx 
Budget  Trading  Program. 

The  EPA  is  interested  in  innovative 
ideas  for  including  area  and  mobile 
sources  in  cap-and-trade  type  trading 
programs.  Comments  should  address  the 
categories  of  each  source  type  that  could 
most  successfully  be  incorporated  into  a 
cap-and-trade  program  and  that  best 
address  the  key  issues.  Commenters 
should  address  how  inclusion  of  the 
specific  category  recommended  may  be 
implemented  and  the  expected  effects  of 
including  these  source  types  in  the 
program  (e.g..  integrity  of  the  program, 
public  support,  flexibility,  cost  savings, 
administrative  feasibility).  Additionally, 
comment  is  requested  on  any  other 
types  of  concerns  or  issues  associated 
with  inclusion  of  these  source  types 
(e.g..  environmental  justice  '*). 

d.  Retired  Unit  Exemption.  40  CFR 
part  96  subpart  A  of  today's  proposal 
provides  an  exemption  from  NOx 
Budget  Trading  Program  requirements 
for  retired  units.  The  purpose  of  this 
provision  is  to  free  retired  NOx  Budget 
units  from  unnecessary  requirements 
(e.g.,  emissions  monitoring  and 
reporting).  The  EPA  proposes  an 
exemption  beginning  on  the  day  the 
unit  permanently  retires,  requiring  no 
notice  and  comment  period  regarding 
the  retirement  This  provision  proposes 
that  the  NOx  AAR  (i.e.,  the  person 
authorized  by  the  owners  and  operators 
to  make  submissions  and  handle  other 
matters)  submit  notification  to  the 
permitting  authority  of  the  NOx  Budget 
unit's  retirement  within  30  days  of  the 
cessation  of  activity.  In  response,  the 
permitting  authority  would  amend  the 
operating  permit  in  accordance  with  the 
exemption  and  notify  EPA  of  the  unit's 
status  as  exempt.  Criteria  within  this 
provision  ensure  that  all  program 
requirements  prior  to  the  exemption  are 
fulfilled  and  records  are  kept  on  site  to 
verify  the  non-emitting  status  of  the 
retired  unit.  A  retired  unit  could 
continue  to  hold  NOx  allowances 
previously  allocated  or  be  allocated 
NOx  allowances  in  the  future  depending 
on  the  allocation  provisions  adopted  by 
the  State  where  the  retired  unit  is 
located.  The  number  of  future  year  NOx 
allowances  that  a  retired  unit  would  be 
allocated  would  be  dependent  on  the 


'•Tha  EPA  is  aware  of  concerns  relating  to 
environmenlal  justice  issues.  These  concerns  focus 
on  the  possibility  that  car  scrappage  programs 
might  allow  significant  toxic  VOC  emissions 
increosM  in  specific  areas  by  concentrating  region 
wide  emissions  in  a  local  area.  The  National 
Environmenlal  Justice  Advisory  Council  (NE)AC) 
has  recommended  that  the  Agency  involve 
stakeholders,  analyze  local  environmental  impacts 
of  existing  and  proposed  trading  programs,  and 
report  back  to  NEIAC.  Refer  to  Document  IV-H-10 
in  EPA  Air  Docket  A-9e-S6. 
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given  State's  allocation  system.  The 
NOx  allowance  allocations  are 
discussed  below  in  Section  V.C.5  of  this 
preamble 

In  order  to  resume  operation  without 
violating  program  requirements,  the 
NOx  AAR  of  the  NOx  Budget  unit  must 
submit  a  permit  application  to  the 
permitting  authority  no  less  than  18 
months  (or  less,  if  so  specified  by  the 
applicable  State  permitting  regulations) 
prior  to  the  date  on  which  the  unit  is 
first  to  resume  operation,  to  allow  the 
permitting  authority  time  to  review  and 
approve  the  application  for  the  unit's  re- 
entry into  the  program.  If  a  retired  unit 
resumes  operation.  EPA  proposes  to 
automatically  terminate  the  exemption 
under  this  part 

e  Standard  Requirements  Today  s 
proposal  delineates,  in  proposed  40  CFR 
part  96  subpart  A  the  standard 
requirements,  that  NOx  budget  units 
and  their  owners,  operators,  and  NOx 
.\ARs  must  meet  under  the  NOx  Budget 
Trading  Program  This  provision  sets 
forth  and  provides  references  to  other 
portions  of  the  trading  rule  for  the  full 
range  of  program  requirements:  permits, 
monitoring.  NOx  emissions  iimitations. 
excess  emissions,  recordkeeping  and 
reporting,  liability,  and  effect  on  other 
authorities  For  example,  the  permitting, 
monitoring,  and  emissions  limit 
requirements  are  discussed  in  general 
and  the  relevant  Sections  of  the  trading 
rule  are  cited.  The  liability  provisions 
state  that  the  requirements  of  the  trading 
program  must  be  met,  and  any  knowing 
violations  jr  false  statements  are  subject 
to  enforf  ement  under  the  applicable 
State  or  Federal  law  \ioiations  and  the 
associated  liability  are  established  to  be 
unit-specific,  except  in  the  case  of 
common  stacks  The  provision 
addressing  the  effect  on  other 
authorities  establishes  that  no  provision 
of  the  trading  program  can  be  construed 
to  exempt  the  owners  or  operators  of  a 
NOx  Budget  unit  from  compliance  with 
any  other  provision  of  the  applicable. 
approved  SIP,  any  federally  enforceable 
permit,  or  the  CAA.  This  provision 
ensures,  for  example,  that  a  State  may 
set  a  binding  source-specific  NOx 
limitation  and,  regardless  of  how  many 
allowances  a  NOx  Budget  unit  holds 
under  the  trading  program,  the 
emissions  limit  established  in  the  SIP 
cannot  be  violated. 

/.  Computation  of  Time.  Proposed  40 
CFR  96.7  clarifies  how  to  determine  the 
deadlines  refereni;ed  in  the  proposal. 
For  example,  deadlines  falling  on  a 
weekend  or  holiday  are  extended  to  the 
next  business  day.  These  are  the  same 
computation-of-time  provisions  as  are  in 
the  regulation  for  the  Acid  Rain 
Program. 


2.  NOx  Authorized  Account 
Representative 

40  CFR  part  96  subpart  B  of  today's 
proposed  NOx  Budget  Trading  Rule 
establishes  the  process  for  certifying  the 
NOx  AAR  and  describes  his  or  her 
duties.  A  NOx  A.^R  is  the  individual 
who  IS  authorized  to  represent  the 
owners  and  operators  of  each  NOx 
budget  unit  at  a  NOx  budget  source  m 
matters  pertaining  to  the  NOx  Budget 
Trading  Program   Becau.se  the  NOx  .^AR 
is  representing  the  owners  and  operators 
of  all  the  NOx  Budget  units  at  a  NOx 
Budget  source,  the  NOx  A.^iR  must 
certify  that  he  or  she  was  selected  b\'  an 
agreement  binding  on  all  such  owners 
and  operators  and  is  authonzed  to  act 
on  their  behalf  The  NOx  AAR's 
responsibilities  include:  the  submission 
of  permit  applications  to  the  permitting 
authority,  submission  of  monitoring 
plans  and  certification  applications, 
holding  and  transferring  NOx 
allowances,  and  submission  of 
emissions  data  and  compliance  reports. 
While  the  Acid  Rain  Program  refers  to 
the  "designated  representative  '  as  the 
representative  of  owners  and  operators 
for  non-allowance  matters  and  the 
"authorized  account  representative"  as 
the  person  for  allowance  matters, 
today's  proposal  uses  only  one  term  for 
all  matters  and  somewhat  streamlines 
the  procedures  for  selection. 

Tne  Agency  recognizes  that  the  NOx 
.\.\R  cannot  always  be  available  to 
perform  his  or  her  duties  Therefore,  the 
rule  proposes  to  allow  for  the 
appointment  of  one  alternate  NOx  AAR 
(alternate  NOx  .^.^Rj  for  a  NOx  budget 
source  The  alternate  NOx  •A.'KR  would 
have  the  same  authority  and 
responsibilities  as  the  NOx  AAR. 
Therefore,  unless  expressly  provided  to 
the  contrary,  whenever  the  term  "NOx 
authorized  account  representative"  is 
used  in  the  rule,  it  should  be  read  to 
apply  to  the  alternate  NOx  AAR  as  well. 
While  the  alternate  .NOx  -^AR  would 
have  full  authority  to  act  on  behalf  of 
the  NOx  AAR,  all  correspondence  from 
EPA,  including  reports,  would  be  sent 
only  to  the  NOx  AAR. 

Today's  proposal  requires  the 
completion  and  submission  of  the 
account  certificate  of  representation 
form  in  order  to  certih'  a  NOx  AAR  for 
a  NOx  budget  source  and  all  NOx 
budget  units  at  the  source.  There  would 
be  one  standard  form  which  would  be 
submitted  by  sources  to  EP-^  The  EP.^ 
would  establish  a  compliance  account 
for  each  unit  in  the  NATS  The  form 
would  include:  The  plant  name,  State, 
and  identifving  number  (ORIS  or  facility 
code);  the  NOx  AAR  name,  the  NOx 
AAR  identification  number  (if  already 


assigned),  address,  phone,  fax,  and  e- 
mail  (as  well  as  similar  information  for 
the  alternate  NOx  AAR.  if  applicable); 
the  name  of  every  owner  and  of>erator 
of  the  source  and  each  NOx  budget  unit 
ai  the  source;  and  certification  language 
and  signature  of  the  NOx  AAR  and 
alternate,  if  applicable. 

In  order  to  change  the  NOx  AAR, 
alternate  NOx  AAR,  or  list  of  owners 
and  operators,  EPA  is  proposing  that  a 
new  complete  account  certificate  of 
representation  be  submitted.  The  EPA 
believes  the  NOx  AAR  requirements 
afford  the  regulated  community  with 
flexibility,  while  ensuring  source 
accountability  and  simplifymg  the 
administration  of  the  trading  program. 

3.  Permits 

0  General  Requirements  The  EPA 
has  attempted  to  minimize  the  number 
of  new  procedural  requirements  for  NOx 
Budget  permitting  and  to  defer, 
whenever  possible,  to  the  permitting 
programs  already  established  by  the 
permitting  authority.  The  proposed  NOx 
Budget  Trading  Program  regulations 
assume  that  the  NOx  budget  permit 
would  be  a  portion  of  a  federally 
enforceable  permit  issued  to  the  NOx 
Budget  source  and  administered 
through  permitting  vehicles  such  as 
operating  permits  programs  estabhshed 
under  title  V  of  the  CAA  and  40  CFR 
part  70.  The  term  "NOx  budget  permit" 
throughout  this  preamble  and  the  NOx 
Budget  Trading  Program  regulations 
therefore  refers  to  the  NOx  Budget 
Trading  Program  portion  of  the  permit 
issued  by  the  permitting  authority  to  a 
NOx  budget  source. 

b.  Title  V/Non-Title  V Permits. 
Although  many  of  the  NOx  Budget 
sources  that  would  participate  in  the 
NOx  Budget  Trading  Program  must 
apply  for  and  receive  a  title  V  jjermit. 
this  would  not  be  the  case  for  every 
NOx  budget  source.  Sources  presently 
required  to  have  a  title  V  permit  are 
those  that  are  "major  "  sources,  as 
defined  in  title  V  and  40  CFR  parts  70 
and  71.  Since  there  would  be  some  NOx 
budget  sources  that  are  not  major 
sources,  the  NOx  Budget  Trading 
Program  would  require  only  that  a  NOx 
budget  source  have  a  federally 
enforceable  permit,  rather  than  require 
that  each  NOx  Budget  source  have  a  title 
V  permit.  The  EPA  believes  that 
requiring  all  NOx  budget  sources  to 
have  a  title  V  permit  would  be  unduly 
burdensome  and  that  proper 
implementation  of  a  NOx  Budget 
Trading  Program  can  be  achieved 
through  federally  enforceable  permitting 
vehicles  in  addition  to  those  established 
under  title  V  and  40  CFR  part  70  or  71, 
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For  sources  required  to  have  a  title  V 
permit,  the  NOx  Budget  Trading 
Program  attempts,  wherever  possible,  to 
allow  the  regulations  promulgated  by 
the  permitting  authority  under  title  V 
and  40  CFR  part  70  or  71  to  determine 
how  the  NOx  budget  permit  would  be 
administered.  For  those  sources  not 
required  to  have  a  title  V  permit,  the 
NOx  Budget  Trading  Program  attempts, 
wherever  possible,  to  allow  the 
permitting  authority's  non-title  V  permit 
regulations  to  govern  how  the  NOx 
budget  permit  would  be  administered. 
Essentially,  this  would  enable  the  NOx 
Budget  Trading  Program  to  operate 
within  the  regulatory  framework  already 
established  by  permitting  authorities  for 
both  title  V  and  non-title  V  permits. 

The  proposed  rule  requires  that  every 
NOx  budget  unit  have  a  federally 
enforceable  permit.  The  EPA  is 
concerned,  however,  that  some  States 
may  not  currently  have  permitting 
vehicles  for  the  issuance  of  federally 
enforceable  permits  to  smaller  units  that 
would  be  subjet;t  to  the  proposed 
trading  rule.  For  such  States,  adoption 
of  the  NOx  budget  rule  would  also 
require  the  State  either  to  issue  permits 
under  its  title  V  program  to  sources  that 
would  not  otherwise  require  title  V 
permits  or  to  develop  other  permitting 
programs  through  which  federally 
enforceable  permits  could  be  issued  to 
such  units. 

Therefore,  EPA  requests  comment  on 
the  option,  for  States  without  programs 
for  issuing  federally  enforceable  permits 
for  smaller  NOx  budget  units,  of  not 
requiring  such  units  to  obtain  federally 
enforceable  permits.  Under  this  option, 
the  State's  NOx  Budget  Trading  Rule 
would  state  that  NOx  budget  units  that 
are  not  covered  by  a  federally 
enforceable  permit  would  still  be 
subject  to  the  emissions,  monitoring, 
and  other  non-permit  requirements  of 
the  trading  rule,  would  have  their 
emissions  reported  to  and  recorded  on 
the  EPA-administered  Emissions 
Tracking  System,  and  would  have  their 
NOx  allowance  allocations,  deductions, 
and  transfers  recorded  on  the  EPA- 
administered  NATS.  The  EPA  requests 
comment  on  whether,  under  these 
circumstances,  the  units'  obligations 
(e.g..  to  hold  sufficient  NOx  allowances 
each  control  period  to  cover  NOx 
emissions  and  to  monitor  emissions  in 
accordance  with  40  CFR  part  75  subpart 
H)  would  be  federally  enforceable,  with 
or  without  a  federally  enforceable 
permit  reiterating  the  unit's 
requirements  under  the  NOx  Budget 
TradingProgram . 

The  tPA  is  soliciting  comment  on 
several  other  aspects  of  this  issue.  First, 
EPA  is  interested  in  State  assessments  of 


the  extent  of  the  problem  in  issuing 
federally  enforceable  permits  to  all 
sources  included  in  the  trading 
program.  In  particular,  EPA  seeks 
information  on  how  many  NOx  budget 
units  (or  what  percent  of  States'  NOx 
budget  units)  would  not  be  issued 
federally  enforceable  permits,  but  for 
the  permit  requirements  of  the  proposed 
trading  rule,  and  on  the  extent  to  which 
non-title  V  permitting  programs  are 
currently  established  and  available  for 
permitting  NOx  budget  units.  Second, 
EPA  seeks  comments  regarding  the 
feasibility  of  the  approach  described 
above,  under  which  federally 
enforceable  permits  would  not  be 
required  for  smaller  NOx  budget  units  if 
the  State  lacked  an  existing  program  for 
issuing  federally  enforceable  permits  to 
such  units.  Lastly,  EPA  is  interested  in 
receiving  suggestions  regarding  other 
possible  approaches  to  address  this 
matter. 

c.  NOx  Budget  Permit  Application 
Deadlines.  The  proposed  rule  sets  the 
initial  NOx  budget  permit  application 
deadlines  for  units  in  operation  before 
lanuary  1,  2000  with  either  title  V  or 
non-title  V  permits  so  that  the  permits 
will  be  issued  by  May  1,  2003.  May  1, 
2003  is  the  beginning  of  the  first  control 
period  for  the  NOx  Budget  Trading 
Program,  and  therefore  also  the  date  by 
which  initial  NOx  budget  permits  for 
existing  units  must  be  effective. 
Application  submission  deadlines  are 
based  on  the  permitting  authority's  title 

V  and  non-title  V  requirements  for  final 
action  on  a  permit  application.  For 
instance,  if  a  permitting  authority's 
permitting  regulations  allowed  12 
months  for  final  action  by  the 
permitting  authority  on  a  permit 
application,  the  application  deadline  for 
units  in  operation  before  2000  governed 
by  the  permitting  rule  would  be  May  1, 
2002  (12  months  prior  to  May  1,  2003). 
The  same  principle  applies  to  NOx 
budget  units  commencing  operation  on 
or  after  January  1.  2000,  except  that  the 
application  submission  deadline  is 
calculated  from  the  later  of  the  date  the 
NOx  budget  unit  commences  operation 
or  from  May  1.  2003.  The  NOx  budget 
permit  renewal  application  deadlines 
are  the  same  as  those  that  apply  to 
permit  renewal  applications  in  general 
for  sources  with  title  V  or  non-title  V 
permits.  For  instance,  if  a  permitting 
authority  requires  submission  of  a  title 

V  permit  renewal  application  by  a  date 
which  is  12  months  in  advance  of  a  title 

V  permit's  expiration,  the  same  date 
would  also  apply  to  the  NOx  budget 
permit  application. 

d.  NOx  Budget  Trading  Program 
Permit  Application.  The  NOx  Budget 
Trading  Program  requires  that  a  NOx 


budget  permit  application  properly 
identify  the  source  and  include  the 
standard  requirements  under  proposed 
40  CFR  96.6.  The  NOx  Budget  Trading 
Program  permit  application  should 
include  all  elements  of  the  program 
(including  the  standard  requirements). 
Such  an  approach  allows  the  permitting 
authority  to  incorporate  virtually  all  of 
the  applicable  NOx  Budget  Trading 
Program  requirements  into  a  NOx 
budget  permit  by  including  as  part  of 
such  permit  the  NOx  budget  permit 
application  submitted  by  the  source. 
Directly  incorporating  the  NOx  budget 
permit  application  into  the  NOx  budget 
permit  and.  thus,  into  the  source's 
operating  permit  or  the  overarching 
permit  minimizes  the  administrative 
burden  on  the  permitting  authority  of 
including  the  NOx  Budget  Trading 
Program  applicable  requirements,  and 
mirrors  the  approach  successfully 
implemented  by  many  permitting 
authorities  in  issuing  Phase  II  Acid  Rain 
permits  under  titles  IV  and  V. 

e.  NOx  Budget  Permit  Issuance.  As 
stated  earlier,  most  of  the  procedures 
needed  by  a  permitting  authority  to 
issue  NOx  budget  permits  have  already 
been  established  by  the  fjermitting 
authority  through  permitting  vehicles 
such  as  operating  permits  programs 
under  title  V  and  40  CFR  part  70  or  71. 
Generally,  the  permits  regulations 
promulgated  by  the  permitting  authority 
cover:  Permit  application,  permit 
application  shield,  permit  duration, 
permit  shield,  permit  issuance,  permit 
revision  and  reopening,  public 
participation,  and  State  and  EPA 
review  The  proposed  NOx  Budget 
Trading  Program  permit  regulations 
generally  require  use  of  the  procedures 
under  these  other  regulations  and  add 
some  requirements  such  as  NOx  budget 
permit  application  submission  and 
renewal  deadlines,  NOx  budget  permit 
application  information  requirements 
and  permit  content,  and  initial  NOx 
budget  permit  effective  dates. 

/.  NOx  Budget  Permit  Revisions.  For 
revisions  to  the  NOx  budget  permit,  the 
NOx  Budget  Trading  Program  again 
defers  to  the  regulations  addressing 
permits  revisions  promulgated  by  the 
permitting  authority  under  title  V  and 
40  CFR  part  70  or  71  (for  sources 
requiring  a  title  V  permit)  or  to  non-title 
V  permitting  regulations  (for  sources  not 
requiring  a  title  V  permit).  The  proposal 
also  provides  that  the  allocation, 
transfer,  or  deduction  of  NOx 
allowances  is  automatically 
incorporated  in  the  NOx  budget  permit, 
and  does  not  require  a  permit  revision 
or  reopening  by  the  permitting 
authority.  The  NOx  budget  permit  must, 
however,  expressly  state  that  each  unit 
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must  hold  enough  NOx  allowances  to 
account  for  NOx  emissions  by  the 
allowance  transfer  deadline  for  each 
control  period  and  that  there  are  offsets 
if  the  unit  does  not   The  EPA  believes 
that  requiring  the  permitting  authority 
to  revise  or  reopen  a  NOx  budget  permit 
each  time  a  NOx  allowance  allocation, 
transfer,  or  deduction  is  made  would  be 
burdensome  and  unnecessar\'.  This  is 
similar  to  the  approach  taicen  in  the 
Acid  Rain  Program,  where  the  transfer 
of  SO:  allowances  are  treated  as 
"automatic  permit  amendments"  that  do 
not  require  any  action  by  the  permitting 
authority. 

4  Compliance  Certification 

40  CFR  part  96  subpart  D  of  today's 
proposed  NOx  Budget  Trading  Rule  sets 
forth  the  requirements  concerning 
certification  by  the  NOx  A.^R  at  the  end 
of  each  control  period  that  the  unit  was 
in  compliance  with  the  emissions 
limitation  and  other  requirements  of  the 
NOx  Budget  Trading  Program  The  .NOx 
AAR  must  submit  a  compliance 
certification  report  for  each  NOx  budget 
unit,  by  November  30  following  the 
control  period,  to  both  the  permitting 
authority  and  the  .■\dministrator  This 
report  must  identify  the  NOx  budget 
unit  and  include  a  compliance 
certification  statement  The  compliance 
certification  statement  must  indicate 
whether  all  of  the  applicable 
requirements  of  the  NOx  Budget 
Trading  Program,  including  the 
requirement  to  hold  allovvaru^es  greater 
than  or  equal  to  emissions  and  the 
requirement  to  monitor  and  report 
according  to  the  provisions  in  40  CFR 
part  96  subpart  H  of  today's  proposal, 
were  met  by  the  unit  for  the  most  recent 
control  period.  The  report  also  allows 
the  NOx  .^AR  to  specify  which 
allowances  (by  serial  number)  should  be 
deducted  from  the  NOx  budget  unit's 
compliance  account  and  to  specifv  the 
proportion  of  NOx  allowances  to  deduct 
for  each  unit  if  a  group  of  units  share 
a  common  stack. 

The  EPA  is  proposing  that  annual 
compliance  certification  reports  must  be 
submitted  for  several  reasons.  First,  the 
report  provides  important  information, 
such  as  whether  there  were  any  changes 
to  the  unit's  monitoring  plan  used  by 
EPA  to  evaluate  the  unit's  monitoring 
and  to  determine  compliance.  Second, 
the  report  provides  an  opportunity  for 
the  owner  or  operator  to  use  the 
fiexibilities  allowed  in  today's  proposal 
to  choose  which  NOx  allowances  would 
be  deducted  to  meet  emissions 
reduction  requirements  rather  than 
using  the  default  methodologies  for 
deducting  allowances  that  are  also  set 
forth  in  today's  proposal  The  EPA  is 


proposing  that  a  copy  of  the  compliance 
certification  report  be  sent  to  both  EPA 
and  to  the  permitting  authority  because 
FT.^  needs  the  information  in  order  to 
administer  the  compliance  period 
reconciliation  process  and  the 
permitting  authority  needs  the 
information  m  order  to  ensure 
compliance  with  the  SIP  The  EPA  is 
proposing  a  deadline  of  November  30 
following  the  control  period  for 
submission  because  EPA  believes  this  is 
sufficient  time  to  compile  the 
information  required  m  the  report, 
while  still  allowing  EPA  to  perform 
reconciliation  before  the  next  control 
period  begins. 

5.  NOx  Allowance  Allocations 

40  CFR  part  96  subpart  E  of  today's 
proposed  model  rule  addresses  the 
allocation  of  NOx  allowances  to  NOx 
budget  units  Within  each  participating 
State,  the  NOx  Budget  Trading  Program 
would  establish  a  State  trading  program 
budget  (i  e,  a  cap  of  seasonal  NOx 
emissions  for  ail  units  included  in  the 
program)  equal  to  a  fixed  total  number 
of  NOx  allowances  that  each  State 
allocates  to  its  .NOx  budget  units  for 
each  control  period   States  would  have 
the  ultimate  responsibility  for 
determining  the  size  of  their  respective 
trading  program  budgets  40  CFR  part  96 
subpart  E  of  today  s  proposed  rule  sets 
timing  requirements  for  when  the 
allocations  should  be  completed  by  each 
State  and  submitted  to  EPA  for 
inclusion  into  the  NATS  and  provides 
an  option  for  how  States  may  allocate 
NOx  allowances  to  the  NOx  budget 
units. 

a.  Development  of  State  Trading 
Program  Budget.  Today's  proposal 
establishes  in  40  CFR  part  96  subpart  E 
the  total  number  of  NOx  tons  for  the 
NOx  Budget  Trading  Program  within  a 
specific  State.  The  proposed  rule  sets 
the  State  trading  program  budget  at  the 
level  of  NOx  emissions  apportioned  by 
an  approved  SIP  for  the  ozone  transport 
rulemaking  to  the  State's  sources 
meeting  the  definition  of  "NOx  budget 
unit"  in  the  2007  statewide  emissions 
budget.  Sources  meeting  the  definition 
of  "NOx  budget  unit"  would  include  the 
sources  in  the  trading  program's  core 
group  of  sources  as  well  as  additional 
sources  that  a  State  may  choose  to 
include  in  the  program  as  discussed 
above  in  Section  V.C.l.c.  The  proposed 
transport  rulemaking  provides  States  the 
flexibility  to  meet  the  statewide 
emissions  budgets  with  a  different  mix 
of  control  measures  than  were 
calculated  in  the  transport  rulemaking, 
thus  potentially  changing  the  total 
amount  of  NOx  tons  apportioned  to  the 
NOx  budget  units.  Therefore,  a  State 


may  determine  the  number  of  NOx  tons 
allotted  for  the  State  trading  program 
budget  provided  the  State  complies  with 
the  overall  requirements  of  the  proposed 
transport  rulemaking.  Once  a  State  sets 
the  trading  program  budget,  the  limit  is 
set  for  the  total  number  of  NOx 
allowances  that  the  State  may  allocate  to 
the  State's  NOx  budget  units  for  any  one 
control  period. 

b.  Timing  Requirements  Today's 
proposed  rule  sets  requirements  for 
when  a  State  would  finalize  NOx 
allowance  allocations  for  each  control 
period  in  the  NOx  Budget  Trading 
Program  and  submit  them  to  EPA  for 
inclusion  into  the  NATS.  This  topic  was 
discussed  at  both  of  the  public 
workshops  as  explained  later  in  this 
Section,  The  timing  requirements 
ensure  that  all  NOx  budget  units  would 
have  sufficient  time  and  the  same 
amount  of  time  to  plan  for  compliance 
for  each  control  period,  and  su^cient 
time  and  the  same  amount  of  time  to 
trade  NOx  allowances.  The  timing 
requirements  would  also  contribute  to 
the  efficient  administration  of  the  NOx 
Budget  Trading  Progreun.  By 
establishing  this  schedule  at  the  outset 
of  the  trading  program,  both  the  States 
and  EPA  would  be  able  to  develop 
internal  procedures  for  effectively 
implementing  the  NOx  allowance 
provisions  of  the  trading  program.  This 
is  particularly  important  for  EPA  with 
its  role  as  administrator  of  the  NATS  for 
all  participating  States.  The  timing 
requirements  would  ensure  that  EPA 
would  be  able  to  record  in  the  NATS  the 
time  sensitive  NOx  allowance 
allocations  for  the  NOx  budget  units  in 
all  participating  States  at  the  same  time 
for  each  control  period. 

At  the  public  workshops,  a  range  of 
options  were  discussed  and  commented 
on  for  the  timing  requirements  The 
timing  options  generally  range  from 
year-by-year  allocations,  in  which  the 
NOx  allowance  allocations  would  be 
placed  into  the  NATS  on  an  annual 
basis  for  the  upcoming  control  period; 
to  a  5  to  10  year  allocation  where  NOx 
allowance  allocations  would  be 
periodically  placed  into  the  NATS  for  5 
to  10  control  periods;  to  a  single, 
permanent  allocation  where  the  NOx 
allowance  allocations  would  be  set  only 
once  at  the  begiiming  of  the  trading 
program  and  recorded  in  the  NATS  for 
an  extended,  rolling  block  of  time  (e.g., 
a  rolling  30  year  period). 

Some  commenters  stated  that  timing 
options  which  provide  an  opportunity 
to  periodically  update  the  allocation  of 
NOx  allowances  to  NOx  budget  units 
have  certain  advantages.  First,  the 
current  restructuring  of  the  electricity 
industry  may  significantly  affect  the  mix 
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ol  ulectnciiy  generators  iikh  produce 
electricity  in  the  future.  As  the 
utilization  of  existing  electricity 
generators  changes  and  new  electricity 
generators  begin  operations,  an 
allocation  regime  which  is  periodically 
updated  would  provide  an  opportunity 
to  reallocate  NOx  allowances  based  on 
this  changing  environment.  Second, 
depending  on  the  formula  that  is  used 
to  allocate  the  NOx  allowances,  trading 
programs  that  periodically  update  the 
allocations  may  provide  an  opportunity 
to  reward  energy  efficiency 
improvements  at  specific  NOx  budget 
units.  Incentives  may  be  provided  for 
energy  efficiency  improvements  by 
rewarding  NOx  budget  units  that 
increase  their  production  efficiency  over 
time  with  a  larger  number  of  NOx 
allowances  during  the  next  allocation 
period.  However,  commenters  also 
noted  that  allocation  systems  that  are 
adjusted  armually  may  restrict  a  NOx 
budget  unit's  ability  to  plan  for 
compliance  by  creating  uncertainty  year 
to  year  about  the  amount  of  future 
allocations  that  the  NOx  budget  unit 
would  receive.  In  addition,  annual 
allocations  prevent  a  NOx  budget  unit 
from  officially  transferring  future  year 
NOx  allowances  because  the  NATS  only 
contains  the  current  year's  NOx 
allowances  under  this  type  of  system. 
These  commenters  generally  favored  an 
allocation  system  that  periodically 
allocates  NOx  allowances  for  5  to  10 
control  periods  at  a  time. 

Other  commenters  noted  the 
advantages  of  a  single,  permanent 
allocation  where  the  NOx  allowance 
allocations  would  be  set  only  once  at 
the  beginning  of  the  trading  program. 
Permanent  allocations  provide  a  long 
planning  horizon  for  the  NOx  budget 
units  that  receive  an  allocation.  Some 
commenters  noted  that  permanent 
allocations  provide  a  strong  incentive 
for  the  owners  or  operators  of  high 
emitting  units  to  retire  or  replace  the 
units.  Additionally,  permanent 
allocations  provide  an  incentive  to 
improve  a  NOx  budget  unit's  energy 
efficiency  and  require  less  resources  to 
administer  as  compared  to  updating 
'allocation  systems.  In  a  permanent 
allocation  system,  all  NOx  allowances 
are  allocated  to  NOx  budget  units  at  the 
beginning  of  the  trading  program.  New 
NOx  budget  units  that  begin  operations 
after  the  allocation  of  NOx  allowances 
would  be  required  to  obtain  NOx 
allowances  from  the  market  in  order  to 
comply  with  the  trading  program 
requirements,  or  there  would  need  to  be 
a  new  source  set-aside  that  increased 
from  year  to  year,  coupled  with  a 
declining  allocation  to  existing  sources. 


Therefore,  commenters  that  support  an 
allocation  mechanism  that  provides 
NOx  allowances  to  new  NOx  budget 
units  were  generally  opposed  to  the 
permanent  allocation  approach. 

In  light  of  the  comments  from  the 
public  workshops,  today's  proposed 
rule  attempts  to  strike  a  balance 
between  systems  that  change  the 
allocations  on  an  annual  basis  and 
systems  that  establish  a  single, 
permanent  allocation  by  proposing  a 
system  that  allocates  NOx  allowances 
for  5  to  10  years  at  a  time.  The  proposed 
rule  includes  the  following  timing 
requirements  for  the  allocation  of  NOx 
allowances:  by  September  30,  1999,  the 
State  would  submit  to  EPA  NOx 
allowance  allocations  for  the  control 
periods  in  the  years  2003.  2004,  2005, 
2006,  and  2007.  This  initial  submission 
dale  would  provide  the  initial  allocation 
information  to  NOx  budget  units  more 
than  3  years  before  the  start  of  the 
trading  program  and  would  enable  a 
State  to  include  the  first  five  years  of 
NOx  allowance  allocations  as  a  part  of 
its  overall  SIP  submission  to  meet  the 
requirements  of  the  proposed  transport 
rulemaking.  After  this  initial  allocation, 
two  timing  options  are  proposed  for  the 
allocations  following  the  year  2007.  One 
option,  which  is  set  forth  in  the 
proposed  rule,  is:  by  January  1,  2003 
and  January  1  of  each  year  thereafter, 
the  State  would  submit  to  EPA 
allocations  for  the  control  period  in  the 
year  that  is  5  years  after  the  applicable 
submission  deadline.  Under  this  option, 
a  State  would  ensure  that  its  NOx 
budget  units  are  always  allocated  5 
years  worth  of  NOx  allowances  in  the 
NATS.  A  second  option,  on  which 
comment  is  also  requested,  is:  By 
January  1.  2003,  a  State  would  submit 
to  EPA  NOx  allowance  allocations  for 
the  control  periods  in  2008,  2009,  2010. 
2011.  and  2012.  The  State  would 
maintain  this  schedule  of  submitting 
NOx  allowance  allocations  for  5  control 
periods  by  January  1  every  five  years 
after  January  1.  2003.  This  option  would 
ensure  that  the  State's  NOx  budget  units 
are  allocated  no  less  than  5  years,  and 
as  much  as  10  years,  worth  of  NOx 
allowances  in  the  NATS  at  any  one 
time.  Under  the  second  option,  future 
allocations  are  made  less  frequently 
and.  for  some  years,  based  on  older  data 
on  unit  utilization.  The  second  option 
would  also  require  a  larger  new  source 
set-aside  (as  discussed  below)  to  span 
the  longer  time  frame  before  new 
sources  would  be  incorporated  in  the 
updated  allocation.  In  addition  to  the 
specific  options  described  above.  EPA 
also  solicits  comments  on  the  full  range 
of  possible  timing  requirements 


including  a  single,  permanent  allocation 
system  and  an  annually  changing 
allocation  system. 

Today's  proposed  trading  rule 
includes  a  provision  that  if  a  State  were 
to  fail  to  meet  the  timing  requirements 
for  submitting  NOx  allowance 
allocations  to  EPA,  EPA  would  allocate 
NOx  allowances  to  N0\  budget  units  in 
that  State  in  accordance  with  40  CFR 
96.42  within  60  days  of  the  applicable 
deadline.  Section  96.42  is  the  Section  of 
the  model  rule  that  will  contain  EPA's 
recommended  approach  for  allocating 
NOx  allowances  to  NOx  budget  units, 
which  is  discussed  below.  This 
provision  is  designed  to  ensure  that  all 
NOx  budget  units  included  in  the  NOx 
Budget  Trading  Program  would  receive 
NOx  allowance  allocations  at  the  same 
time  for  each  control  period.  The  EPA 
solicits  comment  on  this  provision. 

c.  Options  for  NO\  Allowance 
Allocation  Recommendation 

i.  Basis  for  Developing  an  Allocation 
Recommendation.  The  EPA  proposes 
that  the  final  NOx  Budget  Trading  Rule 
include  a  recommended  NOx  allowance 
allocation.  This  was  discussed  at  length 
at  the  public  workshops.  Three 
approaches  to  addressing  NOx 
allowance  allocations  in  the  trading 
program  were  presented  at  the 
workshops.  First,  the  rule  could 
prescribe  one  method  for  allocating  NOx 
allowances.  States  that  choose  to 
participate  in  the  NOx  Budget  Trading 
Program  would  need  to  allocate  NOx 
allowances  as  prescribed  by  the  rule. 
This  option  would  have  the  benefit  of 
going  through  public  comment  as  a  part 
of  the  rule  development  process.  The 
second  approach  was  for  the  rule  to 
recommend  one  method  for  allocating 
NOx  allowances.  States  may  choose  to 
use  the  recommendation,  to  adjust  the 
recommendation,  or  to  develop  an 
allocation  method  that  is  completely 
different  from  the  recommendation.  The 
third  approach  was  for  the  rule  to  be 
silent  on  the  method  for  allocating  NOx 
allowances  and  require  the  participating 
States  to  independently  develop  State 
specific  allocation  methods. 

Workshop  participants  covered  the 
entire  range  of  approaches  in  their 
comments.  Commenters  in  favor  of  a 
prescriptive  allocation  method  argued 
that  a  standard  system  ensures  that 
there  is  equity  between  NOx  budget 
units  in  different  States,  that  the  same 
environmental  goals  are  pursued  within 
all  participating  States  (e.g.,  promotion 
of  energy  efficient  units  through  output 
based  emission  limitations),  that  all 
State  programs  have  the  necessan,' 
consistency  to  promote  interstate 
trading,  and  that  a  standard  system 
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reduces  industry  and  government 
resources  necessar>'  to  develop  and 
implement  NOx  allowance  allocations 
in  each  State  On  the  other  end  of  the 
spectrum,  commenters  in  favor  of  States 
having  complete  flexibility  in  the 
allocation  method  asserted  that  it  is 
important  for  States  to  have  the  freedom 
to  develop  svstems  that  address  their 
specific  needs  Furthermore,  as  long  as 
all  States  follow  the  timing 
requirements  for  allocations  in  the 
proposed  rule,  the  different  State 
methods  should  be  sufficiently 
compatible  to  realize  the  benefits  of 
trading. 

The  EPA  is  sensitive  to  the  argument 
that  a  more  prescriptive  proposed  rule 
would  ensure  a  consistent  and 
administratively  efficient  multi-state 
program  that  is  equitable  for  similar 
NOx  budget  units.  However,  EPA  also 
recognizes  that  the  States  which  have 
commented  on  this  subject  have 
unanimously  supported  some  degree  of 
flexibility  for  developing  allocation 
methods.  Because  EPA  believes  it  is 
important  for  as  many  States  as  possible 
to  participate  in  the  NOx  Budget 
Trading  Program,  EPA  is  proposing  that 
the  final  rule  contain  a  recommendation 
for  how  States  may  allocate  NOx 
allowances  but  allow  States  the 
flexibility  to  differ  from  the 
recommendation.  By  including  the 
re<:ommended  allocation  method,  the 
final  rule  would  provide  a  complete 
model  for  the  NOx  Budget  Trading 
Program.  This  has  the  potential  to  ease 
the  regulatory  process  for  States  that 
prefer  the  recommendation  by  providing 
a  rule  that  can  be  quickly  adapted  for 
promulgation  as  a  State  rule  and,  as 
discussed  below,  more  quickly 
considered  by  EPA  as  part  of  SIP 
review.  In  addition,  in  order  to  help 
facilitate  administration  of  the  program. 
EPA  plans  on  ensuring  that  the 
necessar\-  data  collection  protocols  exist 
to  support  the  option  recommended  in 
the  final  rule.  This  would  include  both 
standard  data  collection  requirements 
and  standard  data  reporting 
requirements 

ii.  Options  for  an  Allocation 
Recommendation  NOx  allowances 
could  be  distributed  to  NOx  budget 
units  and  other  private  parties  by 
allocations  based  on  actual  operating 
data,  via  auctions,  or  by  a  variety  of 
other  mechanisms.  Most  of  the 
workshop  discussions  and  comments 
focused  on  how  to  allocate  NOx 
allowances  based  on  actual  operating 
data  In  general  terms,  three  different 
processes  at  a  unit  may  be  measured 
and  used  as  a  metric  for  allocating  NOx 
allowances:  (1)  The  actual  emissions  (in 
tons  of  NOx)  fr'om  the  unit,  (2)  the 


actual  heat  input  (in  mmBtu)  of  the  unit, 
and  (3)  the  actual  production  output  (in 
terms  of  electricity  generation  and.' or 
steam  energy)  of  the  unit  The  option  of 
allocating  NOx  allowances  based  on  a 
units  actual  NOx  emissions  was  not 
generally  recommended  because  it  is 
regarded  as  providing  a  perverse 
incentive  by  rewarding  more  NOx 
allowances  to  units  that  have  the 
greatest  NOx  emissions  Heat  input  and 
output  are  regarded  as  more  neutral 
measures  of  a  unit's  utilization,  and 
therefore,  more  equitable  options  for 
basing  allocations. 

The  EPA  solicits  comments  on  three 
options  using  input  or  output  data  for 
the  allocation  recommendation  that 
would  be  included  in  the  final  trading 
rule.' ■  The  first  option  is  to  base  the 
allocation  recommendation  on  heat 
input  data.  This  option  may  be  desirable 
because  accurate  protocols  exist  for 
monitoring  this  data  and  reporting  it  to 
EPA.  and  several  years  of  certified  data 
are  available  for  most  of  the  affected 
sources  Additionally,  methods 
currently  exist  for  calculating 
allocations  based  on  heat  input  data  It 
should  be  noted  that  in  some  sf)ecific 
instances,  these  protocols  are  designee 
to  conservatively  estimate  heat  input. 
For  instance,  new  units  that  do  not 
certify  their  monitors  by  the  compliance 
deadline,  may  report  heat  input  using 
the  unit's  maximum  potential  heat 
input.  In  another  instance,  low  mass 
emitting  units  that  use  a  simpUfied 
emissions  estimation  methodology 
would  also  report  using  the  unit's 
maximum  potential  heat  input  In  both 
of  these  cases,  the  potential  over- 
reporting  of  heat  input,  could  lead  to  a 
larger  percentage  of  allowances  being 
allocated  to  these  units  One  potential 
option  for  these  instances  would  be  to 
require  units  in  these  types  of  situations 
to  report  one  heat  input  value  to  be  used 
for  emissions  estimation  purposes  and 
another  less  conservative  value  to  be 
used  for  purposes  of  allowance 
allocations  .^nother  option  would  be  to 
apply  a  discount  to  reported  heat  input 
values  in  certain  circumstances  (e.g., 
dunng  periods  when  monitors  are  not 
certified)  for  purposes  of  allocating 
allowances.  The  EPA  seeks  comment  on 
whether  this  issue  needs  to  be 
addressed  to  ensure  equitable  allocation 
of  allowances  The  other  two  options 
incorporate  the  use  of  output  data  for 
the  allocation  recommendation  The 
EPA  believes  that  basing  allocations  on 


'■"It  is  important  to  note  liiat  in  today's  trading 
program  proposa.  a  State  would  have  the  flexibility 
of  determining  aiiocations  to  its  NOx  budget  units 
by  whatever  svslem  it  desires  regardless  of  EPA's 
allocation  reconunendalion. 


output  has  the  potential  benefit  of 
promoting  energy  efficiency  in  an 
allocation  system  that  penodically 
reallocates  the  NOx  allowances  (see 
Section  V.C.9.b  of  this  preamble). 

The  second  option  for  which  EPA 
solicits  comments  would  base  the 
allocation  recommendation  on  heat 
input  data  for  the  first  five  control 
periods  of  the  trading  program  (control 
periods  in  the  years  2003-2007).  The 
allocation  recommendation  would  then 
be  converted  to  use  output  data  for  the 
control  periods  after  the  year  2007. 
Under  this  option,  heat  input  data 
would  be  used  for  the  first  five  years 
because  a  number  of  issues  for  the 
measurement,  collection,  and  use  of 
output  data  may  not  be  fully  resolved 
for  all  of  the  NOx  budget  units  that 
would  be  included  in  the  trading 
program  prior  to  the  time  that  the 
allocation  recommendation  would  need 
to  be  finalized  for  the  initial  allocation 
period  Section  V.C.9,b  of  this  preamble 
discusses  a  number  of  the  issues 
associated  with  measuring  and  using 
output  data  To  facilitate  the  use  of 
output  data  under  this  option.  EPA 
proposes  to  work  with  stakeholders  to 
design  the  output  based  system  that 
would  be  used  after  the  initial  allocation 
penod  .^s  a  part  of  this  output  based 
system,  EPA  would  amend  its  Electronic 
Data  Reporting  format  so  that  output 
data  would  be  available  for  States 
through  EPA's  Emissions  Tracking 
System 

In  order  to  implement  this  option, 
EP.^  suggests  the  following  schedule  for 
developing  the  output  based  system  that 
would  be  used  in  the  allocation 
recommendation  for  the  control  periods 
after  the  vear  2007:  (1)  EPA  would  issue 
a  proposed  system  for  output  based 
allocations  by  the  spring  of  1999;  (2) 
EPA  would  finalize  an  output  based 
system  by  fall  of  1999:  (3)  States 
wishing  to  use  an  output  based  system 
would  adopt  the  necessary  rules  by  fall 
of  2000;  (4)  output  data  could  be 
measured  and  collected  at  NOx  budget 
units  during  the  control  periods  in  the 
years  2001  and  2002;  (5)  output  daU 
would  he  available  for  States  to 
calculate  allocations  for  the  control 
periods  after  the  year  2007,  in  time  to 
meet  the  allocation  timing  requirements 
established  in  today's  proposed  rule.  As 
discussed  under  Section  V.C.S.b, 
allocations  for  the  control  period  in  the 
year  2008  would  be  submitted  to  EPA 
by  January  1.  2003  for  inclusion  into  the 
NATS,  The  EPA  solicits  comments  on 
this  suggested  schedule  for  establishing 
a  method  for  output  based  allocations 
and  comments  on  the  issues  raised 
under  Section  V.C.9.b  of  this  preamble. 
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The  third  option  for  which  EPA 
solicits  comments  would  base  the 
allocation  recommendation  on  output 
data,  to  the  extent  practicable,  for  all 
NOx  budget  units  rrom  the  start  of  the 
trading  program.  The  allocations  for  the 
first  five  control  periods  of  the  trading 
program  would  be  based  on  output  data 
currently  reported  to  government 
agencies  other  than  EPA  (such  as  the 
Department  of  Energy's  Energy 
Infonnation  Agency,  the  Federal  Energy 
Regulatory  Commission,  or  State  Public 
Utility  Commissions).  Depending  upon 
the  availability  of  information,  it  may  be 
necessary  in  this  option  to  use  output 
for  electricity  generating  facilities  and 
input  data  for  non-electricity  generating 
facilities  for  the  initial  allocation  period. 
The  allocation  recommendation  would 
then  be  converted  to  use  output  data  for 
all  NOx  budget  units  for  the  control 
periods  after  the  year  2007  As  in  the 
second  option  described  above.  EPA 
proposes  to  work  with  stakeholders  to 
design  a  complete  output  based  system 
that  would  be  used  after  the  initial 
allocation  period.  Unlike  the  output 
data  used  in  the  initial  allocation 
period,  the  allocations  for  control 
periods  after  the  year  2007  would  be 
based  on  output  data  that  would  be 
reported  in  EPA's  Electronic  Data 
Reporting  format  and  designed 
specifically  to  support  a  NOx  allowance 
allocation  system.  The  EPA  suggests  the 
same  schedule  as  outlined  above  in  the 
••cond  option  for  developing  the 
complete  output  based  system  for 
allocating  NOx  allowances. 

iii.  Framework  for  an  Allocation 
Recommendation.  As  discussed  above 
under  Section  V  C.S.c.i.  EPA  proposes 
to  include  a  specific  recommendation  in 
the  final  trading  rule  for  allocating  NOx 
allowances  to  NOx  budget  units.  This 
allocation  recommendation  may  be 
baaed  on  either  input  or  output  data  as 
outlined  in  one  of  the  three  options 
presented  above  under  Section 
V.C.S.c.ii.  In  addition  to  the  data  used 
to  support  the  allocations.  EPA  also 
solicits  comments  on  two  other  key 
elements  for  an  allocation 
recommendation:  (1)  Using  a  portion  of 
the  State's  NOx  allowances  as  a  set- 
aside  for  new  NOx  budget  units  for 
control  periods  for  which  the  unit  was 
not  allocated  NOx  allowances,  and  (2) 
using  either  a  fuel  neutral  or  output 
neutral  calculation  to  determine 
allocations  for  NOx  budget  units. 

Today  s  proposed  rule  includes  an 
example  of  a  specific  allocation 
methodology  that  uses  heat  input  data 
and  addresses  the  above  key  elements. 
This  allocation  methodology  would  be 
appropriate  for  implementing  an 
allocation  system  entirely  based  on  heat 


input  data  or  for  implementing  the 
initial  allocation  period  of  an  allocation 
system  that  starts  out  using  input  data 
and  later  is  converted  to  the  use  of 
output  data.  The  allocation 
methodology  would  need  to  be  modified 
for  the  use  of  output  data  to  implement 
an  allocation  system  that  eventually 
converts  to  output  data  or  for  an 
allocation  system  that  begins  with  using 
output  data.  The  EPA  solicits  comment 
on  the  following  allocation  methodology 
for  using  input  data  and  on  the 
appropriateness  of  using  the  basic 
framework  of  this  methodology  for  an 
output  based  allocation  system. 
Furthermore,  the  allocation 
methodology  establishes  an  allocation 
set-aside  account  equaling  2  percent  of 
the  State  trading  program  budget  for 
each  control  period  for  new  NOx  budget 
units  (i.e.,  units  that  commence 
operation  during  or  after  the  period  on 
which  general  NOx  allowance 
allocations  are  based)  Based  on 
analyses  conducted  using  the  Integrated 
Planning  Model  (IPM)  and  on  the 
proposal  to  reallocate  allowances  every 
five  years.  2  percent  appears  to  be  a 
reasonable  portion  of  NOx  allowances  to 
set  aside  for  new  units.  The  remaining 
98  percent  of  the  NOx  allowances  are  to 
be  allocated  to  existing  NOx  budget 
units.  The  EPA  requests  public 
comment  on  the  use  of  a  set-aside  and 
on  the  proposed  size  of  the  set-aside, 
which  EPA  believes  should  be  large 
enough  to  accommodate  all  new  units 
entering  the  trading  program. 

Initial,  unadjusted  allocations  to 
existing  NOx  budget  units,  which  equal 
98  percent  of  the  State  trading  program 
budget,  would  be  based  on  actual  heat 
input  data  (in  mmBtu)  for  the  units 
multiplied  by  an  emission  rate  of  0.15 
Ib/mmBtu.  For  the  control  periods  in 
the  years  2003  through  2007.  the  heat 
input  used  in  the  allocation  calculation 
equals  the  average  of  the  heat  input  for 
the  two  highest  control  periods  for  the 
years  1995,  1996,  and  1997.  For  the 
control  p>eriods  after  2007.  the  heat 
input  equals  the  heat  input  measured 
during  the  control  penod  of  the  year 
that  is  six  years  before  the  year  in  which 
the  allocations  are  being  calculated. 
Therefore,  the  allocation  calculation 
combined  with  the  timing  requirements 
discussed  under  Section  V.C.S.b  of  this 
preamble  results  in  the  following 
schedule:  The  allocation  for  the  control 
period  in  2008  should  be  submitted  to 
EPA  by  January  1.  2003  and  based  on 
heat  input  data  for  the  control  period  in 
the  year  2002;  the  allocation  for  the 
2009  control  period  should  be 
submitted  to  EPA  by  January  1.  2004 
and  based  on  2003  control  period  heat 


input  data.  This  schedule  would 
continue  indefinitely  or  until  revised 
(e.g..  to  base  allocations  on  output) 
through  rulemaking.  The  heat  input  data 
used  for  calculating  the  allocations  is  to 
be  data  collected  in  accordance  with  the 
requirements  of  40  CFR  part  75  for  units 
that  were  subject  to  these  requirements 
for  the  year  or  years  specified  by  the 
allocation  calculation.  For  units  not 
subject  to  40  CFR  part  75  requirements 
for  the  year  or  years  specified  by  the 
allocation  calculation,  the  heat  input 
data  used  in  the  calculation  should  be 
the  best  available  heat  input  data 
reported  by  the  unit  to  the  State.  Once 
the  initial  allocation  calculation  is 
completed  for  all  the  existing  NOx 
budget  units,  the  allocation  for  each  unit 
would  be  adjusted  proportionately  so 
that  the  total  allocation  equals  98 
percent  of  the  State  trading  program 
budget. 

A  separate,  allocation  set-aside  for 
new  units  would  be  established  for  each 
control  period.  Each  set-aside  would 
initially  hold  NOx  allowances  equal  to 
2  percent  of  the  NOx  allowances  in  the 
State  trading  program  budget  '*.  NOx 
allowances  in  the  allocation  set-aside 
would  be  available  to  NOx  budget  units 
for  control  periods  that  the  unit  was  not 
allocated  allowances  because  the  unit 
commenced  operation  during  or  after 
the  period  on  which  general  NOx 
allowance  allocations  are  based  To 
receive  NOx  allowances  from  the 
allocation  set-aside,  the  NOx  AAR  for  a 
unit  would  submit  to  the  State  a  NOx 
allowance  request,  in  writing  or  in  a 
format  specified  by  the  State.  The 
request  would  be  for  no  more  than  5 
consecutive  control  periods,  starting 
with  the  control  period  du»ing  which 
the  unit  is  projected  to  commence 
operation.  For  the  6th  year  and  later, 
there  would  be  sufficient  operating  data 
for  the  unit  to  be  incorporated  into  the 
NOx  allowance  allocations  with  existing 
NOx  budget  units.  The  NOx  allowance 
request  would  be  submitted  prior  to 
May  1  of  the  first  control  period  for 
which  NOx  allowances  are  requested 
and  after  the  date  on  which  the  State 
issues  a  permit  to  construct  the  NOx 
budget  unit.  The  NOx  AAR  may  not 
request  an  amount  of  NOx  allowances 
for  each  control  penod  that  exceeds  0.15 
Ib/ramBtu  multiplied  by  the  NOx 


'*The  EPA  Is  soliciting  commeni  In  Section  F. 
bel(nv.  on  allowing  certain  sources,  to  which  the 
trading  ptx>gram  would  not  be  generally  applicable. 
to  opt  into  the  NOx  Budget  Trading  Program  in 
order  to  fuinU  the  new  source  offset  provisions 
under  section  173  of  the  CAA.  If  this  alternative  is 
incorporated  into  the  final  trading  rule,  then  the 
size  of  the  allocation  set-aside  should  be  based  on 
the  expected  new  sources  that  are  covered  by  the 
general  applicability  criteria  and  the  additional 
sources  that  may  opt  in. 
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budget  unit' s  maximum  design  heat 
input  (in  mmBtu)  for  the  hours  m  the 
control  penod  starting  with  the  first  day 
in  which  the  unit  is  projected  to 
operate.  Maximum  design  heat  input  is 
used  because  actual  heat  input 
information  for  the  baseyear  period  used 
for  existing  units  would  not  be  available 
since  the  new  unit  would  have 
commenced  operation  during  or  after 
the  baseline  period 

Under  this  proposal,  the  State  wouid 
review  and  allocate  NOx  allowances  to 
new  units  requesting  NOx  allowances 
according  to  the  order  that  the  requests 
were  received  Upon  review,  the  State 
would  make  any  necessary  adjustments 
to  the  requests  according  to  the 
requirements  governing  NOx  allowance 
requests  If  the  allocation  set-aside  for 
the  control  period  for  which  NOx 
allowances  are  requested  has  an  amount 
of  NOx  allowances  not  less  than  the 
number  requested  and  verified  by  the 
State,  the  State  would  allocate  the  hjll 
(or  adjusted)  amount  of  NOx  allowances 
requested  to  the  NOx  budget  unit  If  the 
set-aside  for  the  control  period  for 
which  NOx  allowances  are  requested 
has  a  smaller  amount  of  NOx 
allowances  than  the  number  requested 
and  verified,  the  State  would  deny  in 
part  the  request  and  only  allocate  the 
remaining  number  of  NOx  allowances  in 
the  set-aside  to  the  NOx  budget  unit. 
Once  the  set-aside  for  a  control  period 
has  been  depleted  of  all  NOx 
allowances,  the  State  would  not  allocate 
any  NOx  allowances  to  additional  units 
requesting  NOx  allowances  for  the 
control  penod  NOx  budget  units  with 
NOx  allowance  requests  that  were 
denied  in  whole  or  part  would  be 
responsible  for  obtaining  the  necessary 
amount  of  NOx  allowances  from  the 
NOx  allowance  market  in  order  to 
demonstrate  compliance  with  the 
provisions  of  the  proposed  rule  The 
State  would  act  on  all  NOx  allowance 
requests  within  60  days  upon  receipt  of 
the  request  and  notify  the  NOx  AAR 
that  submitted  the  request  and  the  EF.^ 
of  the  number  of  NOx  allowances  (if 
any)  allocated  for  the  control  period 
After  September  30  of  each  year,  the 
EPA  would  transfer  NOx  allowances 
remaining  in  the  set-aside  for  the 
control  period  to  the  set-aside  for  the 
following  control  period 

For  new  NOx  budget  units  that  have 
been  allocated  NOx  ailowances  from  the 
allocation  set-aside,  the  EP.A  would 
deduct  NOx  allowances  following  each 
control  penod  based  on  the  units  actual 
utilization  for  the  control  period 
determined  in  accordance  to  the 
requirements  under  40  CFR  part  96 
subpart  H  of  the  proposed  rule  Because. 
as  discussed  above,  the  allocation  for  a 


new  unit  from  the  set-aside  is  based  on 
maximum  design  heat  input,  this 
procedure  adiusts  the  allocation  b\ 
actual  heat  input  for  the  control  period 
of  the  allocation  This  adjustment  is  a 
surrogate  for  the  use  of  actual  utilization 
in  a  pnor  baseline  period  which  is  the 
approach  used  on  allocating  NOx 
allowances  to  existing  units.  Without 
the  ad)ustment  procedures,  a  new  unit 
(eg  .  a  peaking  unit)  could  be  allocated 
NOx  ailowances  assuming  utilization  far 
out  of  proportion  to  actual  utilization 
and  the  set-aside  could  be  insufficient  to 
provide  NOx  allowances  for  all  new 
units  at  such  an  allocation  level. 

Under  the  actual  utilization 
adjustment  procedure.  EPA  would 
deduct  a  number  of  NOx  allowances 
according  to  the  following  equation: 
NOx  allowances  deducted  for  actual 
utilization  ad)ustment  =  (Number  of 
NOx  allowances  allocated  for  control 
period)  -  ((actual  control  period 
utilization  (in  mmBtu)  x  0.15  lb/ 
mmBtu)),  The  NOx  allowances 
deducted  must  have  the  same  or  an 
earlier  compliance  use  date  as  the  year 
of  the  control  penod  for  which  NOx 
allowances  were  allocated  from  the  set- 
aside.  (As  discussed  below  in  Section 
\'.C.7,b  of  this  preamble,  the  proposed 
rule  reflects  unlimited  banicing  of  NOx 
allowances  once  the  trading  prog.'-arn 
begins  m  2003,  However.  EPA  is 
proposing  several  options  concerning 
banking  (including  no  banking)  and 
requesting  comment  on  them  ■  The  NOx 
.\AR  may  identify  the  serial  numbers  of 
the  NOx  allowances  to  be  deducted.  In 
the  absence  of  such  identification,  the 
EPA  would  deduct  NOx  allowances  on 
a  first-in.  First-out  basis  The  EP.^  would 
transfer  the  NOx  allowances  deducted 
into  the  State's  set-aside  for  the 
following  control  period. 

If  additional  .NOx  allowances  are 
moved  into  a  set-aside  resulting  from 
the  transfer  of  NOx  allowances  from  a 
previous  year's  set-aside  or  from  the 
actual  utilization  ad)ustmenl,  the  State 
would  allocate  NOx  allowances  to  those 
NOx  allowance  requests  that  were 
denied  in  whole  or  in  part  pursuant  to 
the  NOx  allowance  request  provisions 
under  this  Section  of  the  proposed  rule. 
Fiowever,  requests  for  NOx  ailowances 
bv  new  units  would  not  t>e  granted 
retrospectively  for  control  periods  that 
have  ended 

An  additional  option  that  was 
considered  for  inclusion  m  an  EP.*i 
recommended  allocation  methodology 
was  the  use  of  a  pnce  signal  auction  for 
a  portion  of  NOx  allowances  The 
transparency  of  the  first  SO:  allowance 
auctions  under  Title  IV  accelerated 
pnce  discovery  and  provided  useful 
information  to  industry  for  making 


compliance  decisions  in  the  early  years 
of  the  program.  The  value  for  this  type 
of  auction  for  NOx  allowances  was 
discussed  at  the  December  public 
workshop.  Commenters  generally 
questioned  the  need  for  a  price  signal 
auction  for  NOx  allowances  because  of 
the  market  instruments  currently 
available  from  the  private  sector, 
including  several  allowance  price 
indexes.  Based  on  these  comments,  EPA 
did  not  include  a  price  signal  auction  in 
the  proposed  options  for  the  allocation 
recommendation.  The  EPA  solicits 
comment  on  this  option. 

The  EPA  solicits  comments  on  any 
other  allocation  recommendation  that 
may  be  made  in  the  final  rule. 
Comments  should  be  of  comparable 
detail  to  the  example  outlined  in  this 
Section. 

6.  NOx  Allowance  Tracking  System 

40  CFR  part  96  subpart  F  of  today's 
proposed  trading  rule  covers  the  NATS. 
The  proposed  rule  is  intended  to  be 
reasonably  consistent  with  the  NATS 
that  was  developed  for  implementation 
of  the  OTCs  NOx  Budget  Program.  Such 
consistency  would  help  to  allow  the 
integration  of  the  two  programs  in  the 
future.  It  would  also  save  industry  and 
government  the  time  and  resources 
necessary  to  develop  new  tracking 
systems 

The  NATS  would  be  an  automated 
system  used  to  track  NOx  allowances 
held  by  NOx  budget  units  under  the 
NOx  Budget  Trading  Program,  as  well  as 
those  allowances  held  by  other 
organizations  or  individuals. 
Specifically,  the  NATS  would  track  the 
allocation  of  all  NOx  allowances. 
holdings  of  NOx  allowances  in 
accounts,  deduction  of  NOx  allowances 
for  compliance  purposes,  and  transfers 
between  accounts.  'The  primary  role  of 
.NATS  is  to  provide  an  efficient, 
automated  means  of  monitoring 
compliance  with  the  NOx  Budget 
Trading  Program.  The  NATS  would  also 
provide  the  allowance  market  with  a 
record  of  ownership  of  allowances, 
dates  of  allowance  transfers,  buyer  and 
seller  information,  and  the  serial 
numbers  of  allowances  transferred. 
Although  today's  proposal  assigns  each 
allowance  a  unique  serial  number,  EPA 
requests  comments  on  the  necessity  of 
serial  numbers  and  on  whether  the 
administrative  burden  to  allowance 
holders  and  EPA  of  tracking  and 
reporting  serial  numbers  outweighs  the 
benefits  of  serial  numbers  for  tax  and 
accounting  purposes 

The  EPA  is  proposing  that  NATS 
contain  three  primary  types  of  accounts: 
compliance  accounts,  overdraft 
accounts,  and  general  accounts. 
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Compliance  accounts  are  created  for 
each  NOx  budget  unit,  and  overdraft 
accounts  are  created  for  each  source 
with  two  or  more  NOx  budget  units, 
upon  receipt  of  the  account  certificate  of 
representation  form.  General  accounts 
are  created  for  any  organization  or 
individual  upon  receipt  of  a  general 
account  information  form 

a.  Compliance  Accounts.  As  p>art  of 
the  implementation  of  the  NOx  Budget 
Trading  Program.  EPA  is  proposing  to 
establish  compliance  accounts  for  each 
NOx  budget  unit  upon  receipt  of  the 
account  certificate  of  representation 
form.  These  accounts  would  be 
identified  by  a  12-digit  account  number 
incorporating  the  plants  Office  of 
Regulatory  Information  System's  (ORIS) 
code  or  facility  identification  number  as 
well  as  the  number  of  the  unit  for  which 
the  compliance  account  is  established. 
Allocations  for  the  first  six  years  (ZOOS- 
ZOOS),  as  prescribed  by  each  State, 
would  be  transferred  into  these 
compliance  accounts  prior  to  the  first 
control  period  in  2003  Prior  to  the 
second  control  period,  in  2004,  and 
each  year  thereafter,  allocations  for  the 
new  sixth  year,  as  prescribed  by  each 
State,  would  be  transferred  into  each 
compliance  account  (eg  .  in  2004,  year 
2009  NOx  allowances  would  be 
allocated).  As  for  the  deadline  for 
transferring  NOx  allowances  to  cover 
emissions  in  the  control  period  (i.e.,  the 
NOx  allowance  transfer  deadline  of 
midnight  on  November  30).  each 
compliance  account  (supplemented  as 
discussed  below  by  an  overdraft 
account)  must  hold  sufficient  NOx 
allowances  to  cover  the  NOx  budget 
unit's  NOx  emissions  for  that  year's 
control  period. 

b.  Overdraft  Accounts.  Today's 
proposed  trading  rule  provides  for  an 
overdraft  account  that  would  be 
automatically  created  for  each  source 
with  two  or  more  NOx  budget  units,  and 
represented  by  the  source's  NOx  AAR. 
The  NOx  AAR  may  choose  whether  he 
or  she  wishes  to  utilize  the  account  by 
transferring  allowances  into  the  account 
before  the  annual  reconciliation  process 
NOx  allowances  transferred  into  the 
overdraft  account  for  a  NOx  budget 
source  by  the  NOx  allowance  transfer 
deadline  would  be  available  for 
deduction  during  annual  reconciliation 
if  a  NOx  budget  unit  at  that  source  fails 
to  hold  sufficient  NOx  allowances  to 
cover  emissions  in  its  compliance 
account.  This  is  similar  to  the  approach 
used  in  the  OTC  NOx  Budget  Program 
and  provides  additional  flexibility  for 
owners  and  operators  in  complying  with 
the  requirement  to  hold  NOx  allowances 
covering  emissions  If  the  compliance 
account  and  the  overdraft  account 


together  do  not  contain  enough  NOx 
allowances,  then  the  unit  would  be  out 
of  compliance.  The  compliance  account 
must  be  depleted  of  all  NOx  allowances 
before  the  overdraft  account  is  utilized. 

The  proposed  rule  would  deduct  NOx 
allowances  from  the  overdraft  account 
beginning  with  the  unit  having  the 
lowest  NATS  account  number.  The  unit 
that  fails  to  hold  sufficient  NOx 
allowances  between  the  compliance 
account  and  the  overdraft  account 
would  be  subject  to  the  same 
consequences  that  would  apply  were 
only  its  compliance  account  being 
tapped  for  compliance,  including  the 
automatic  excess  emissions  offset 
deduction  and  the  applicable  penalties 
under  State  law  and  the  CAA  If  the 
final  trading  rule  includes  provisions  for 
the  banking  of  NOx  allowances,  such 
provisions  would  apply  to  the  NOx 
allowances  held  in  the  overdraft 
accounts  as  well  as  those  held  in 
compliance  accounts. 

Today's  proposal  allows  the  NOx 
AAR  to  identify  specific  serial  numbers 
for  deduction  from  a  compliance 
account.  In  the  absence  of  a  specific 
identification  of  NOx  allowances  to  be 
deducted,  a  FIFO  (first-in,  first-out) 
method  would  determine  the  order  in 
which  NOx  allowances  would  be 
deducted.  The  proposal  does  not, 
however,  allow  for  the  identification  of 
specific  NOx  allowances  to  be  deducted 
from  an  overdraft  account  because  NOx 
allowance  deductions  from  the  overdraft 
account  would  take  place  automatically, 
in  a  set  order,  after  the  NOx  allowance 
transfer  deadline  has  passed. 

c.  Compliance  Once  a  control  period 
has  ended.  NOx  budget  units  would 
have  a  window  of  opportunity  (i.e.. 
until  the  NOx  allowance  transfer 
deadline  of  midnight  on  November  30) 
to  evaluate  their  reported  emissions  and 
obtain  any  additional  NOx  allowances 
they  may  need  to  cover  the  emissions 
during  the  ozone  season.  On  November 
30  of  each  year,  the  NOx  AAR  must  also 
submit  a  compliance  certification  report 
for  each  NOx  budget  unit.  Should  the 
NOx  budget  unit  not  obtain  sufficient 
NOx  allowances  to  oflset  emissions  for 
the  season,  three  NOx  allowances  for 
each  ton  of  excess  emissions  would  be 
deducted  from  the  units  compliance 
account  for  the  following  control  period. 
EPA  believes  that  it  is  important  to  set 
up  this  automatic  offset  deduction 
because  it  ensures  that  non-compliance 
with  the  NOx  emission  limitations  of 
this  part  is  a  more  expensive  option 
than  controlling  emissions  The 
automatic  offset  provisions  do  not  limit 
the  ability  of  the  permitting  authority  or 
EPA  to  take  enforcement  action  under 
State  law  or  the  CAA. 


d  General  Accounts  Today's 
proposal  allows  any  person  or  group  to 
of)en  a  general  account  in  NATS.  These 
accounts  would  be  identified  by  the 
"9999  "  that  would  compose  the  first 
four  digits  of  the  NATS  account 
number.  Unlike  compliance  accounts 
and  overdraft  accounts,  general 
accounts  cannot  be  used  for  compliance 
but  can  be  used  for  holding  or  trading 
NOx  allowances  (eg  .  by  NOx  allowance 
brokers  or  owners  of  multiple  NOx 
budget  units).  General  accounts  are 
currently  used  for  SOj  allowances  in  the 
Acid  Rain  Program. 

To  open  a  general  account,  a  person 
or  group  must  complete  the  standard 
general  account  information  form, 
which  is  similar  to  the  account 
certificate  of  representation  that 
precedes  the  opening  of  a  (  ompliance 
account  and  any  overdraft  account   TTie 
form  would  include:  the  NOx  AAR 
name,  phone,  fax,  and  e-mail  (as  well  as 
similar  information  for  the  Alternate 
NOx  AAR.  if  applicable).  NOx  AAR 
mailing  address,  the  names  of  all  parties 
with  an  ownership  interest  with  the 
respect  to  the  NOx  allowances  in  the 
account;  and  certification  language  and 
signatures  of  the  NOx  AAR  and 
alternate,  if  applicable 

Revisions  to  information  rt»garding  an 
existing  general  account  are  made  by 
submitting  a  new  general  account 
information  form  which  would  be  sent 
to  EP,^  in  all  cases,  whether  the  form  is 
used  to  open  a  new  account,  or  revise 
information  on  an  existing  one  The 
EPA  would  notify  the  NOx  AAR  cited 
on  the  application  of  the  establishment 
of  his  or  her  account  in  the  NATS  or  of 
the  registration  of  requested  changes 

7.  Banking 

a  General  Discussion  Banking  is  the 
retention  of  unused  allowances  from 
one  control  period  for  use  in  a  later 
control  period   Banking  allows  sources 
to  create  reductions  beyond  required 
levels  and  "bank"  the  unused 
allowances  for  use  later  Cienerally 
sp)eaking,  banking  ha.s  several 
advantages  it  can  encourage  earlier  or 
greater  reductions  than  are  required 
from  sources,  stimulate  the  market  and 
encourage  efficiency,  and  provide 
flexibility  in  achieving  emissions 
reduction  goals  (eg  .  by  allowing  for 
periodic  increased  generation  activity 
that  may  occur  in  response  to 
interruptions  of  p)ower  supply  from  non- 
NOx  emitting  sources).  In  addition,  a 
banked  allowance  is  one  less  ton  of 
pollutant  emitted  in  a  given  year  On  the 
other  hand,  banking  mav  result  in 
banked  allowances  being  used  to  allow 
emissions  in  a  given  year  to  exceed  a 
State  s  trading  program  budget  The 
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following  discussion  summarizes  the 

general  issues  associated  with  banking 
and  then  presents  four  specific  banking 
options  for  consideration 

I  Banking  After  the  Start  of  the 
Program   Banking  after  a  program  starts 
and  the  budget  is  imposed  allows 
sources  to  retain  any  allowances  not 
surrendered  for  compliance  at  the  end 
of  each  control  period  Once  the  trading 
program  budget  is  in  place,  sources  may 
over-control  for  one  or  more  seasons 
and  withdraw  from  the  bank  in  a  later 
season.  This  type  of  banking  provides 
the  general  advantages  as  described 
above  (encourages  early  reductions, 
stimulates  the  market,  and  provides 
flexibility  to  sources),  while  also 
potentially  causing  NOx  emissions  in 
some  control  periods  to  be  greater  than 
the  allowances  allocated  for  those 
seasons 

II  Banking  Pnor  to  the  Start  of  the 
Program.  Banking  of  credits  or 
allowances  for  reductions  prior  to  the 
start  of  the  program  allows  sources  to 
accumulate  NOx  allowances  for 
compliance  use  once  the  program 
begins.  In  addition  to  the  general 
advantages  of  banking,  this  option 
allows  sourt:es  to  possibly  delay 
required  emissions  reductions  for  some 
sources  once  the  program  begins  by 
using  banked  allowances  for 
compliance  As  OTAG  analyses 
concluded,  the  accumulation  of 
significant  amounts  of  allowances  prior 
to  the  start  of  the  program  could  defer 
the  date  at  which  the  trading  program 
budget  is  actually  achieved,  even 
though  the  early  reductions  may  enable 
some  air  quality  benefits  to  be  realized 
sooner  than  anticipated.  Early 
reductions  can  be  realized  either 
through  the  award  of  early  reduction 
credits  or  the  creation  of  a  phased-in 
program 

iii.  Management  of  Banking  Banking 
clearly  introduces  another  variable  into 
a  cap-and-trade  program,  it  may,  in  fact, 
inhibit  or  prohibit  achievement  of  the 
desired  emissions  budget  in  a  given 
season.  To  limit  this  variability  and 
promote  achievement  of  a  budget, 
OTAG  suggested  several  different 
management  options:  .^diusting  the 
trading  program  budget  downward  by 
decreasing  allocationi^o  that  expected 
variations  would  stav  below  the  desired 
emissions  level;  imposing  an 
accelerated  rate  of  retirement  on 
allowances  used  for  emissions  during 
ozone  episodes,  establishing  an  absolute 
limit  on  the  amount  of  banked 
allowances  that  could  be  used  each 
season  or  a  discount  rate  on  the  use  of 
banked  allowances  over  a  given  level 
(flow  control);  and  applying  a 
transaction-specific  discount  rate  to  all 


banked  allowances  used  in  the  future.  In 
considering  these  options  identified  by 
OTAG  for  managing  the  use  of  banked 
allowances,  it  is  important  to  remember 
that  the  model  trading  rule  is  being 
developed  to  attain  the  seasonal  budget 
set  forth  in  the  proposed  transport 
rulemaking. 

The  "flow  control  "  option  would 
allow  banking,  but  would  discourage 
the  "excessive  use    of  banked 
allowances  by  establishing  either  an 
absolute  limit  on  the  number  of  banked 
allowances  that  could  be  used  each 
season  or  a  rate  discounting  the  use  of 
allowances  over  a  given  level.  In  the 
latter  case,  the  number  of  banked 
allowances  in  the  system  would  be 
tabulated  each  year  to  determine  what 
percentage  of  the  overall  budget  was 
banked,  and  therefore  whether  flow 
control  could  affect  the  use  of  banked 
allowances  for  compliance  m  the 
upcoming  control  period  If  this 
percentage  were  below  a  predetermined 
amount  (eg  .  10  percent  as  is  the  case 
with  the  OTC.  since  this  level  roughly 
equated  emissions  variations  in  years  of 
low  nuclear  power  availability),  all 
banked  allowances  could  be  used 
without  discounts  m  the  upcoming 
control  period  If  this  percentage  were 
above  the  predetermined  amount,  a 
withdrawal  ratio  would  be  applied  to 
each  account  holding  banked  NOx 
allowances  that  could  be  used  for 
compliance  to  determine  the  number 
that  could  be  used  to  cover  emissions  at 
a  l-to-l  rate,  and  the  number  which,  if 
used,  would  have  to  be  used  at  a  2-to- 
1  rate   It  is  important  to  note  that  the 
withdrawal  ratio  would  be  applied  only 
to  banked  NOx  allowances  that  could  be 
used  for  compliance  purposes,  and 
therefore  only  to  NOx  allowances 
banked  m  compliance  and  overdraft 
accounts.  The  withdrawal  ratio  would 
be  determined  each  year  prior  to  the 
control  period  to  which  it  would 
pertain,  but  it  would  not  be  applied 
until  the  time  of  compliance 
certification  at  the  end  of  that  control 
period  This  schedule  provides  the 
sources  one  full  control  period  to  plan 
for  the  application  of  flow  control  on 
their  compliance  and  overdraft 
accounts. 

To  illustrate  flow  control,  assume  the 
total  trading  program  budget  across  all 
participating  States  was  300,000 
allowances,  and  35,000  allowances  were 
banked  following  a  control  period. 
Since  more  than  10  perc:ent  of  the  total 
trading  program  budget  is  banked,  a 
withdrawal  ratio  would  be  applied  to  all 
accounts  holding  banked  allowances 
that  can  be  used  for  compliance  in  the 
upcoming  control  period.  In  this  case, 
the  ratio  applied  to  accounts  with 


banked  allowances  would  be  0.86 
(determined  by  dividing  10  percent  of 
the  total  trading  program  budget  by  the 
total  number  of  banked  allowances,  or 
30,000/35,000).  Thus,  if  a  source  holds 
1.000  banked  allowances  at  the  end  of 
this  upcoming  control  period,  it  will  be 
able  to  use  860  on  a  1-for-l  basis,  but 
will  have  to  use  the  remaining  140,  if 
necessary,  on  a  2-for-l  basis.  As  a  result, 
if  the  source  used  all  its  banked  NOx 
allowances  to  cover  emissions  in  the 
upcoming  control  period,  the  1,000 
allowances  would  equate  to  930  tons  of 
NOx  emissions  (860  *  140/2). 

In  this  manner,  flow  control  manages 
the  use  of  banked  allowances  beyond  a 
predetermined  level,  here  10  percent  of 
the  region  wide  trading  program  budget. 
This  discourages  but  does  not  prohibit 
the  use  of  banked  allowances  and,  thus, 
mitigates  the  effects  of  "excessive  use" 
of  banked  allowances  in  a  given  control 
period.  While  limiting  the  annual  flow 
of  emissions  on  the  one  hand,  flow 
control  also  preserves  the  benefits  of 
banking,  granting  flexibility  to  sources, 
stimulating  the  market  and  maintaining 
some  incentive  to  over-comply.  Since 
the  withdrawal  ratio  is  known  to 
sources  prior  to  the  control  period, 
sources  have  certainty  about  how 
excessive  use  of  banked  allowances  will 
be  treated,  and  both  States  and  EPA  can 
minimize  their  involvement  and  let  the 
market  function  relatively  unfettered, 

b.  Options  The  EPA  is  proposing,  and 
requests  comment  on,  four  options  for 
whether  and  how  banking  may  be 
incorporated  into  the  NOx  Budget 
Trading  Program:  (1)  Banking  is  not  a 
feature;  (2)  inking  begins  when  the 
trading  program  begins;  (3)  units  may 
generate  early  reduction  credits  for  use 
after  the  start  of  the  program  and 
banking  continues  after  the  program 
begins;  and  (4)  banking  begins  with  the 
first-phase  of  a  two-phase  trading 
program  and  continues  thereafter.  The 
EPA  is  not  adopting  or  recommending 
an  option  in  this  proposal.  In  the  final 
rule,  EPA  intends  to  adopt  a  sf>ecific 
approach  to  banking  based  on  the 
comments  received  on  the  four  options 
and  any  other  approaches  suggested  by 
commenters.  Although  EPA  has  not 
focused  on  any  one  approach  at  this 
time,  the  proposed  rule  reflects,  for  the 
purpose  of  illustration,  option  2  (i.e.. 
banking  when  the  trading  program 
begins  and  without  any  management  of 
banked  NOx  allowances). 

Each  of  the  four  options  is  discussed 
below.  If  banking  is  allowed, 
development  of  a  banking  provision 
involves  trade  offs  on  the  following 
design  features:  the  length  of  time  (if 
any)  permitted  for  reductions  yielding 
NOx  allowances  prior  to  the  start  of  the 
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trading  program  as  determined  in  the 

f>roposed  transport  rulemaking;  the 
evel  at  which  these  reductions  can  be 
generated;  and  the  type  of  management 
imposed  on  the  use  of  banked  NOx 
allowances.  The  longer  the  penod  of 
time  allowed  for  early  reductions  and 
the  less  stringent  the  level  at  which  NOx 
allowances  can  be  generated,  the  more 
concern  there  will  be  about  exceeding 
the  program  budget  once  the  program 
begins.  Because  of  this  concern,  arising 
from  the  potentially  numerous  banked 
NOx  allowances  available  at  the  start  of 
the  program,  there  may  be  a  need  for 
management  of  the  use  of  banked  NOx 
allowances. 

The  EPA  used  the  IPM  model  to  help 
investigate  the  ramifications  of  different 
options.  The  results  of  this  analysis 
were  presented  in  the  working  paper  on 
emissions  banking  presented  at  EPA's 
December  1997  model  rule  workshop, 
entitled  "Second  Draf^  Working  Paper 
Emissions  Banking.  December  1997 
Analysis  of  Banking  in  a  NOx  Trading 
Program"  This  paper  is  available  as 
item  number  V-A-28  in  Docket  No.  A- 
96-56  of  the  Air  and  Radiation  Docket 
(see  the  AOonESSES  Section  at  the 
beginning  of  today's  notice  for  further 
guidance  on  obtaining  information  from 
the  docket).  The  EPA  hopes  that  these 
analyses  will  help  stakeholders  consider 
the  trade-offs  in  designing  programs 
with  banking  and  provide  EPA 
comments  on  the  best  way  to  structure 
a  trading  program.  Commenters  should 
consider  how  best  to  strike  a  balance 
between  the  advantages  of  flexibility, 
encouraged  early  reductions,  and 
potential  lower  compliance  costs  versus 
the  potential  exceedance  of  prescribed 
budgets  due  to  excessive  use  of  banked 
allowances  in  a  given  control  penod 

i.  Option  1:  No  Banking.  Not  allowing 
banking  in  the  NOx  Budget  Trading 
Program  would  result  in  the  automatic 
retirement  of  any  NOx  allowances  not 
surrendered  for  compliance  following 
each  control  period.  I'nder  this  option, 
the  only  NOx  allowances  available  for 
compliance  in  each  control  period 
would  be  those  allocated  within  the 
budget  for  that  control  period.  As  a 
result.  States  would  be  assured  of 
achieving  their  budgets  established 
under  the  NOx  Budget  Trading  Program 
each  control  period.  However,  the  "no 
banking"  option  does  eliminate 
incentives  for  early  reductions,  reduces 
the  program's  flexibility,  and  may 
contribute  to  a  "use  or  lose"  mentality 
for  the  use  of  allowances  by  sources  at 
the  end  of  each  control  period. 

ii.  Option  2:  Banking  Af^er  Program 
Start  Only  This  option,  which  does  not 
provide  for  early  reductions,  but  allows 
banking  of  NOx  allowances  after  the 


start  of  the  program,  was  the  approach 
used  in  the  supporting  analysis  for  the 
proposed  transport  rulemaking.  This 
option  is  presented  without  the 
imposition  of  a  management  system  on 
the  use  of  t>anked  NOx  allowances 
because  the  volume  of  banked  NOx 
allowances  is  not  expected  to  be 
excessive  absent  the  opportunity  for 
early  reductions. 

iii.  Option  3:  Early  Reduction  Credits. 
This  option  allows  for  the  generation  of 
early  reduction  credits  for  some  time 
period  prior  to  the  start  of  the  trading 
program;  the  NOx  allowances  resulting 
from  early  reductions  are  banked  for  use 
once  the  program  starts,  and  banking  is 
an  option  throughout  the  life  of  the 
program. 

Sources  demonstrating  tonnage 
emissions  reductions  in  excess  of  a 
predetermined  level  in  the  year  or  years 
prior  to  the  start  date  for  the  program 
earn  early  reduction  credits;  each  credit 
is  redeemed  for  a  one-time  award  of  one 
NOx  allowance.  The  NOx  allowances 
awarded  for  the  generation  of  early 
reduction  credits  may  be  created  as 
additional  to  the  trading  program 
budget,  or  may  be  drawn  from  the 
budget   If  the  NOx  allowances  awarded 
for  early  reductions  come  from  the 
trading  program  budget,  each  State 
participating  in  the  NOx  Budget  Trading 
Program  would  establish  a  set-aside  of 
a  small  percentage  of  its  seasonal 
trading  program  budget  for  purposes  of 
awarding  the  generation  of  early 
reduction  credits.  For  example,  this  set- 
aside  could  be  2-3  percent  of  the  State 
trading  program  budget,  pulled  from 
each  of  the  first  five  years  of  allocated 
NOx  allowances.  The  resulting  set-aside 
could  be  distributed  at  the  conclusion  of 
the  period  in  which  early  reduction 
credits  can  be  generated,  on  a  pro  rata 
basis.  Any  NOx  allowances  not  awarded 
from  this  reserve  would  be  returned  to 
the  State  trading  program  budget  for 
distribution  as  allocations.  The  EPA 
requests  comment  on  this  option  of 
taking  early  reduction  credits  from  the 
State  trading  program  budgets  and 
details  regarding  how  this  could  be 
accomplished,  if  in  a  different  manner 
than  that  suggested  here 

If  the  NOx  allowances  awarded  for 
early  reductions  originate  from  within 
the  trading  program  budget,  their  award 
could  pose  a  threat  to  achievement  of 
the  budget  once  the  program  begins, 
even  though  future  allocations  will 
necessarily  be  decreased  by  an  amount 
equivalent  to  the  NOx  allowances 
awarded  for  early  reductions.  The  shifl 
of  available  NOx  allowances  to  the 
beginning  of  the  program  could 
potentially  result  in  more  emissions 
than  budgeted  levels  in  the  early  years 


of  the  program.  If  the  NOx  allowances 
awarded  for  early  reductions  are  created 
outside  of  the  trading  program  budget, 
there  should  be  even  more  concern 
regarding  potential  exceedance  of  the 
trading  program  budget  since  all 
awarded  NOx  allowances  are  in  excess 
of  budgeted  levels  of  emissions  and 
thus,  potentially  have  a  more 
pronounced  and  extended  impact  on  the 
achievement  of  the  trading  program 
budget.  This  concern  is  addressed  later 
in  this  Section. 

The  award  of  NOx  allowances  for 
early  reductions  under  the  NOx  Budget 
Trading  Program,  whether  from  within 
or  outside  of  the  budget,  would  require 
a  case-by -case  determination  by 
participating  States  that  the  reductions 
claimed  were  real,  surplus,  and 
quantifiable  Part  of  this  determination 
would  be  made  based  on  monitored 
data.  This  monitored  data  should  be 
based  on  the  same  standards  that  are 
being  used  to  support  the  ongoing 
trading  program  Therefore,  any  source 
wishing  to  receive  early  reduction 
credits  would  be  required  to  have 
monitors  in  plare  and  certified  for  the 
entire  period  that  the  awards  are  being 
made  Early  reduction  credits  could  be 
determined  and  awarded  on  either  a 
unit-,  source-,  companv-.  or  State-level 
basis  A  unit-  or  source- level 
determination  would  necessitate  a  more 
substantial  proof  of  legitimacy  due  to 
concerns  of  load-shifting  to  other  units 
or  sources.  Load  shifting  is  a  particular 
concern  in  this  instance  because 
relatively  few  units  would  be  pursuing 
the  early  reduction  credits,  leaving  the 
majority  of  similar  sourtes  at  a  less 
stringent  control  level  or  no  required 
level.  Generally  speaking,  the 
opportunity  for  load  shifting  from 
sources  subject  to  some  emission 
control  (e.g.,  units  seeking  early 
reduction  credits)  increases  with  the 
number  of  similar  units  or  sources  that 
are  not  subject  to  an  equivalent 
emission  control  Whether  the  load 
shifting  is  to  units  or  sources  with  the 
same  owner  or  with  a  different  owner  as 
compared  to  the  original  unit  or  source, 
such  load  shifting  could  eliminate  the 
environmental  benefit  of  reduced 
emissions  at  the  original  unit  or  source. 
The  applicant  would  have  to 
demonstrate  that  the  requested  credits 
were  real  and  surplus,  and  not  the  result 
of  load  or  production  shifting.  A 
compiany  or  State-level  determination. 
on  the  other  hand,  would  reduce,  but 
may  not  eliminate,  load-shifting 
concerns.  The  activity  of  all  units 
owned  by  the  company  in  the  State  (but 
not  any  other  units)  would  be  accounted 
for  in  the  consideration  of  eligibility  for 
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earlv  reduction  credits  The  EPA  solicits 
comment  on  using  a  company-level 
determination  in  order  to  reduce 
concern  over  utilization  shifting. 

Incorporating  early  reduction  credits 
into  the  NOx  Budget  Trading  Program 
would  also  require  determinations  of 
the  control  level  beyond  which  to  award 
early  reduction  credits  and  the  time 
period  dunng  which  the  credits  can  be 
earned  The  control  level  should  be  set 
within  the  range  of  the  already 
established  title  IV  and  title  1  levels  and 
the  level  in  the  propased  transport 
rulemaking.  EPA  solicits  comment  on 
the  level  of  0  15  Ib/mmBtu  as  proposed 
in  the  transport  rulemaking.  The  time  in 
which  the  cjedits  could  be  earned  could 
be  either  one.  two.  or  three  years  prior 
to  the  start  of  the  program:  EP,^  solicits 
comment  on  a  time  period  of  two  years. 
If  the  NOx  allowances  awarded  for  early 
reductions  come  from  outside  of  the 
trading  program  budget,  a  control  level 
above  0  15  Ib/mmBtu  or  a  time  penod 
longer  than  two  years  may  threaten 
program  integrity  by  allov\'ing  the 
possibility  of  a  large  bank  being 
established  prior  to  the  start  of  the 
program  that  could  significantly  delay 
achievement  of  the  budget.  If  the  NOx 
allowances  are  awarded  from  within  the 
budget,  this  control  level  and  time 
period  are  still  appropriate  to  protect 
program  integrity,  and  also  ensure  that 
the  NOx  allowance  set-aside  to  reward 
early  reductions  does  not  withdraw  too 
many  NO\  allowances  from  the  future 
trading  program  budget,  and  pose  undue 
burden  on  sources  in  the  program 
Placing  a  limit  on  the  number  of  NOx 
allowances  which  may  be  awarded  for 
early  reductions,  such  as  two  percent  of 
the  first  budget  period,  and  reducing  the 
first  period  budget  by  a  like  amount, 
could  help  to  protect  program  integrity 
and  ensure  that  too  many  allowances 
are  not  withdrawn  from  the  first  budget 
period. 

The  existence  of  early  reduction 
credits  in  the  NOx  Budget  Trading 
Program  could  necessitate  the 
consideration  of  a  management  scheme 
to  control  the  use  of  banked  allowances. 
A  management  scheme  could  be 
required  even  if  the  NOx  allowances  are 
withdrawrn  from  the  budget,  since 
exceedance  of  the  budget  would  still  be 
quite  possible  due  to  the  shift  of 
available  NOx  allowances  to  the 
beginning  of  the  program  As  discussed 
above,  a  flow  control  management 
scenario,  whereby  the  use  of  banked 
NOx  allowances  over  a  predetermined 
percentage  of  the  trading  program 
budget  would  be  constricted  by  a 
weighted  withdrawal  ratio,  would  be 
one  way  of  discouraging  the  "excessive 
use"  of  banked  allowances  throughout  a 


control  penod   Under  this  approach,  a 
withdrawal  ratio  of  two  banked  NOy 
allowances  to  one  for  the  current  control 
period  would  be  imposed  on  the  use  of 
some  banked  NOx  allowances  whenever 
the  percentage  of  banked  NOx 
allowances  in  the  NOx  Budget  Trading 
Program  region  exceeds  10  percent  of 
the  trading  program  budget  for  that 
control  period  EP.^  acknow  ledges  other 
percentages  and  withdrawal  ratios  are 
also  feasible,  but  solicits  comment  on  10 
percent  and  2-for-l  as  reasonable  levels 
to  ensure  program  integrit\  while 
providing  the  opportunity  to  bank  NOx 
allowances  The  proposed  flow  control 
management  scenano  is  the  same 
system  used  in  the  OTC's  model  rule  to 
manage  the  use  of  banked  NOx 
allowances  This  system  simply  acts  as 
a  safeguard  against  excessive 
withdrawals  of  t)anked  allowances  in  a 
given  control  period;  if  large  amounts  of 
banked  NOx  allowances  are  not  used,  it 
will  not  be  invoked 

These  four  factors  together — the  origin 
of  the  NOx  allowances  awarded  for 
early  reduc-tions,  the  time  penod  for 
reductions,  the  level  beyond  which 
credits  can  be  earned,  and  the 
subsequent  management  st.heme  for 
banked  NOx  allowances — together 
determine  the  impact  of  the  award  of 
early  reduction  credits  on  achievement 
and  maintenance  of  the  NOx  Budget 
Trading  Program  budget 

iv.  Option  4  Phased -In  Program.  For 
this  option  of  a  program  utilizing 
phased-in  emissions  reductions,  an 
initial  limit  or  cap  would  be  set  at  a 
level  representing  an  emissions 
reduction  less  stringent  than  the  desired 
budget  that  is  the  ultimate  goal  of  the 
trading  program  A  NOx  budget  source 
could  over-control  with  respect  to  this 
preliminary  level  at  one  or  more  units 
and  accrue  NOx  allowances,  building 
up  a  bank  to  be  used  to  defer  emissions 
reduction  requirements  when  the  first 
phase  level  is  ratcheted  downward  to 
achieve  the  final  budget  under  the 
trading  program.  Banking  would  begin 
with  the  first  phase  of  the  program  and 
be  allowed  throughout  the  life  of  the 
program 

Implementing  the  NOx  Budget 
Trading  Program  as  a  phased-m  program 
requires  similar  trade-offs  to  those 
required  to  implement  early  reduction 
credits,  including  consideration  of  the 
time  period  of  the  first  phase  during 
which  banked  allowances  can  be 
accumulated,  the  stringency  of  the 
control  level  and  resulting  budget 
mandated  in  the  first  phase,  and  the 
management  scheme  imposed  The 
implementation  of  a  phased-in  program, 
however,  unlike  the  award  of  early 
reduction  credits,  requires  all  sources  to 


participate  in  the  first  phase.  In  effect, 
a  phased-in  program  creates  an  earlier 
compliance  deadline  for  sources  in  all 
States  participating  in  the  NOx  Budget 
Trading  Program.  Unlike  an  early 
reduction  credit  approach,  a  phased-in 
approach  would  not  require  applicants 
to  demonstrate  that  NOx  allowances 
were  surplus  of  load  shifting  or  States 
to  conduct  case-by-case  reviews  of 
applications  because  load  shifting 
would  be  much  less  of  a  concern.  This 
lowered  environmental  risk  should 
allow  a  less  stringent  performance  level 
to  be  used  in  the  early  phase,  which 
would  increase  the  opportunity  to  bank 
NOx  allowances  Monitoring  and 
reporting  in  accordance  vnth  prescribed 
methodologies  would  be  required  by  the 
new,  earlier  compliance  deadline  in 
order  to  track  compliance  and  ensure 
the  integrity  of  reductions  and  resulting 
generation  of  excess  allowances. 

To  provide  time  for  such  monitoring 
and  reporting  to  be  put  in  place  for  all 
NOx  budget  units,  the  first  phase  could 
be  no  sooner  than  two  years  prior  to  the 
start  of  the  trading  program  at  the  level 
of  control  and  timing  mandated  in  the 
proposed  transport  rulemaking.  The 
EPA  soUcits  comment  on  a  time  period 
of  two  years.  As  would  be  the  case  with 
early  reduction  credits,  the  level  of 
control  for  the  first  phase  would  be  set 
at  a  level  within  the  range  of  the  title  IV 
level  and  the  level  established  in  the 
proposed  transport  rulemaking.  The 
EPA  sobcits  comment  on  a  level  of  0,25 
Ib/mmBtu.  a  somewhat  less  stringent 
level  than  that  considered  without  a 
phased-in  program.  However,  even  this 
level  of  control  would  enhance  the 
ability  of  units  to  bank  NOx  allowances 
and  so  would  increase  the  need  for  a 
management  scheme  to  ensure  program 
integrity.  The  EPA  also  solicits 
comment  on  a  flow  control  approach 
incorporating  a  withdrawal  ratio  of  two 
to  one  for  some  banked  NOx  allowances 
used  for  compliance  in  the  current 
control  penod  whenever  the  percentage 
of  banked  allowances  in  the  NOx 
Budget  Trading  Program  region  exceeds 
10  percent  of  the  trading  program 
budget  for  that  control  period.  Once 
again,  it  is  important  to  note  the 
interdep>endeflce  of  the  time  period  for 
reductions  prior  to  the  program  start, 
the  level  beyond  which  allowances  can 
be  earned,  and  subsequent  management 
scheme  for  banked  NOx  allowances. 

8.  Allowance  Transfers 

The  EPA  is  proposing  that  once  a  NOx 
AAR  is  appointed  and  an  account  is 
established  in  the  NATS.  NOx 
allowances  can  be  transferred  to  or  from 
the  accounts  with  the  submission  of  an 
allowance  transfer  form  to  EPA. 
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Iraasiers  i„an  occur  Detweeri  any 
accounts  at  any  time  of  year  with  one 
exception:  transfers  of  current  and  past 
year  allowances  into  and  out  of 
compliance  accounts  and  overdraft 
accounts  are  prohibited  af^er  the  NOx 
allowance  transfer  deadline  (November 
30)  of  each  year  until  EPA  completes  the 
annual  reconciliation  process  by 
deducting  the  necessary  allowances. 

There  would  be  one  standard  NOx 
allowance  transfer  form.  This  form 
,  would  be  submitted  to  the  EPA  in  all 
cases.  The  form  would  include:  The 
transferror  and  transferee  NATS  account 
numbers;  the  transferror's  printed  name, 
phone  number,  signature,  and  date  of 
signature:  and  a  list  of  allowances  to  be 
transferred,  by  serial  number 

The  EPA  is  moving  towards  electronic 
submission  of  allowance  transfers.  Full 
capability  is  expected  by  2000.  AARs 
would  be  informed  of  developments 
and/or  requirements  for  electronic 
submissions  as  they  arise. 

9.  Emissions  Monitoring  and  Reporting 

a  Requirements  for  Point  Sources.  40 
CFR  part  96  subpart  H  of  today's 
proposed  model  rule  sets  forth  the 
emissions  monitoring  and  reporting 
requirements  for  the  NOx  Budget 
Trading  Program.  The  EPA  is  proposing 
that  units  suDject  to  the  NOx  Budget 
Trading  Program  be  required  to  meet  the 
monitoring  and  reporting  provisions 
that  are  contained  in  a  proposed  new  40 
CFR  part  75  subpart  H  to  the  monitoring 
and  reporting  provisions  of  the  Acid 
Rain  regulations.  These  revisions  are 
being  proposed  in  a  separate  rulemaking 
that  contains  a  new  suopart  H  of  40  CFR 
part  75,  which  addresses  how  NOx  mass 
emissions  (i.e..  tons  of  NOx  emitted) 
should  be  monitored  and  reported  and 
which  references  relevant  provisions  in 
the  other  subparts  of  40  CFR  part  75 
(revisions  to  be  published  in  the  Federal 
Register  in  the  near  future).  All 
comments  on  the  new  subpart  H  of  40 
CFR  part  75  should  be  submitted  in  the 
separate  rulemaking  on  40  CFR  part  75 
revisions  rather  than  in  the  instant 
proceeding. 

The  EPA  is  proposing  that  States  use 
the  proposed  40  CFR  part  75  subpart  H 
to  support  the  monitoring  and  reporting 
for  this  program  to  ensure  that 
emissions  are  consistently  and 
accurately  monitored  and  reported  from 
unit  to  unit  and  from  State  to  State.  This 
consistency  and  accuracy  in  monitoring 
is  necessary  to  ensure  that  a  NOx 
allowance  actually  represents  one  ton  of 
emissions  and  that  one  ton  of  reported 
emissions  from  one  source  is  equivalent 
to  a  ton  of  reported  amissions  from 
another  source.  This  establishes  the 
integrity  of  the  NOx  allowance  (i.e.,  the 


auKiority  to  emit  one  ton  of  NOx)  and 
instills  confidence  in  the  market 
mechanisms  that  are  designed  to 
provide  sources  with  flexibility  in 
achieving  compliance.  The  consistency 
and  accuracy  in  reporting  is  necessary 
to  ensure  that  compliance  can  be 
determined  quickly  and  consistently 
and  that  buyers  and  sellers  of  NOx 
allowances  can  determine  the  value  of 
what  they  are  trading 

The  EPA  believes  that  the  NOx  mass 
emissions  monitoring  provisions  in  40 
CFR  part  75.  as  it  is  proposed  to  be 
revised,  provide  a  reasonable  and  cost 
effective  way  to  consistently  and 
accurately  monitor  NOx  mass.  One  of 
the  main  advantages  of  using  these 
provisions  to  support  this  program  is 
that  many  of  the  NOx  budget  units,  i.e.. 
existing  utility  units  subject  to  the  Acid 
Rain  program,  are  already  required  to 
meet  the  monitoring  and  reporting 
requirements  in  the  existing  40  CFR  pwrt 
75.  Under  the  proposed  revisions  to  40 
CFR  part  75.  the  main  new  requirement 
for  these  units  would  be  to  calculate  and 
report  hourly,  quarterly,  seasonal  and 
annual  NOx  mass  emissions.  In  almost 
all  cases,  these  values  could  be 
determined  using  existing  40  CFR  part 
75  monitoring  systems. 

In  addition  to  sources  currently 
subject  to  the  Acid  Rain  Program,  many 
additional  sources  in  the  OTC  that  are 
not  subject  to  the  Acid  Rain  Program, 
but  that  are  covered  by  both  the  OTC's 
NOx  Budget  Program  and  this  proposal, 
will  be  meeting  many  of  the  monitoring 
and  reporting  requirements  in  existing 
40  CFR  part  75  by  April  1.  1998  in  order 
to  comply  with  the  OTC's  NOx  Budget 
Program.  Units  covered  by  the  proposed 
trading  rule  but  not  required  to  use  the 
provisions  of  40  CFR  part  75  to  comply 
with  either  the  Acid  Rain  Program  or 
the  OTC's  NOx  Budget  Program  will 
also  benefit  from  using  monitoring  and 
reporting  requirements  that  are  based  in 
large  part  on  existing  40  CFR  part  75 
requirements  that  are  already  being  used 
by  a  large  number  of  units  Since 
existing  State  monitoring  regulations 
vary  greatly,  and  since  many  States  do 
not  currently  require  the  monitoring  and 
reporting  of  NOx  mass,  it  is  necessary, 
for  purposes  of  supporting  the  proposed 
trading  program,  to  create  consistent 
monitoring  and  reporting  requirements 
If  40  CFR  part  75  monitoring  and 
reporting  are  used  in  the  trading 
program,  units  not  currently  using  40 
CFR  part  75  will  have  the  benefit  of 
much  of  the  expertise  and  software  that 
has  already  been  developed  to  support 
the  Acid  Rain  Program  and  the  OTC 
NOx  Budget  Procram. 

The  notice  of  the  proposed 
rulemaking  concerning  revisions  to  40 


CFR  part  75  sets  forth  in  detail  the 
proposed  revisions  related  to 
monitoring  NOx  mass  emissions.  While 
comments  on  the  proposed  revisions  to 
40  CFR  part  75  (including  proposed  40 
CFR  part  75  subpart  H)  should  be 
submitted  in  the  separate  40  CFR  part 
75  rulemaking,  an  overview  of  the  40 
CFR  part  75  revisions  is  provided  here 
to  assist  commenters  in  the  instant 
rulemaking  The  projxjsed  40  CFR  part 
75  revisions  require  units  to  determine 
NOx  mass  emissions  by  monitoring  NOx 
emission  rate  (in  Ibs/mmBtu)  and  heat 
input  (in  mmBtu)  on  an  hourly  basis 
and  by  multiplying  those  two  values 
together.  Coal  units  and  other  units  that 
bum  solid  fuel  that  are  covered  by  the 
NOx  Budget  Trading  Program  would  be 
required  to  measure  NOx  emission  rate 
using  a  NOx  emission  rate  CEM 
consisting  of  a  NOx  concentration  CEM 
and  a  diluent  CEM  (CO2  or  O:  CEM)  and 
measure  heat  input  using  a  diluent  CEM 
and  a  flow  CEM.  All  gas  and  oil  units 
covered  by  the  NOx  Budget  Trading 
Program  would  be  allowed  to  use  this 
option  or  alternatively  could  measure 
heat  input  by  using  a  fuel  flowmeter  and 
performing  fuel  sampling  and  analysis. 
This  option  for  determining  heat  input 
is  set  forth  in  Appendix  D  of  40  CFR 
part  75  and  referenced  in  the  new 
subpart  H  of  40  CFR  part  96  Gas  and 
oil  units  that  qualified  as  either  peaking 
units  or  low  mass  emitting  units  under 
40  CFR  part  75  would  also  have 
additional  lower  cost  monitoring 
methodologies  available  to  them. 
Peaking  units,  for  example,  could  do 
source  testing  to  create  heat  input 
versus  NOx  emission  rate  curves.  Then 
based  on  hourly  measurement  of  heat 
input  from  a  fuel  flowmeter  and  fuel 
sampling  and  analysis,  the  heat  input 
versus  NOx  emission  rate  curves  would 
be  used  to  estimate  the  hourly  NOx 
emission  rate.  This  option  for 
determining  NOx  emission  rate  is  set 
forth  in  Appendix  E  of  40  CFR  part  75 
and  referenced  in  40  CFR  part  96 
subpart  H.  This  rate  would  be  used  in 
conjunction  with  heat  input  determined 
using  the  provisions  in  Appendix  D  of 
40  CFR  part  75  to  determine  NOx  mass. 
A  unit  that  qualifies  as  a  low  mass 
emitting  unit  could  use  a  default  NOx 
emission  rate  and  the  unit's  maximum 
rated  hourly  heat  input  to  determine 
NOx  mass  emissions.  The  low  mass 
em.issions  unit  provisions  are  in 
proposed  40  CFR  75.19  and  referenced 
in  40  CFR  part  96  subpart  H. 

The  proposed  40  CFR  part  75  subpart 
H  requires  units  to  report  hourly  NOx 
mass  emissions  throughout  the  year, 
rather  than  just  in  the  seasonal  control 
period.  The  EPA  is  proposing  to  make 
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the  monitoring  and  reporting 
requirements  year  round,  as  under  the 
Acid  Rain  Program,  because  EPA 
believes  that  this  will  facilitate 
integration  with  other  monitoring  and 
reporting  requirements,  such  as  NevN' 
Source  Performance  Standards  (NSPS) 
requirements.  Compliance  Assurance 
Monitoring  (C,^M]  requirements  and 
other  State  requirements.  In  the  long 
run,  EPA  believes  that  this 
consolidation  can  help  to  ease  the 
overall  monitoring  and  reporting  burden 
on  sources 

The  proposed  changes  to  40  CFR  part 
75  also  highlight  several  additional 
issues  that  are  particularly  pertinent  to 
monitonng  NOx  ma.ss  emissions.  These 
include:  an  alternative  way  to  measure 
NOx  mass  emissions  using  a  NOx 
concentration  CEM  and  a  flow  CEM, 
specific  requirements  for  monitoring 
NOx  emission  rate  at  common  stacks 
and  heat  input  at  common  stacks  and 
common  fuel  pipes,  and  the  reporting  of 
NOx  mass  emissions  on  a  total  hourly 
basis  rather  than  on  an  hourly  mass 
emissions  rate  basis.  More  information 
on  these  issues  can  be  found  in  the 
notice  of  proposed  rulemaking  for  40 
CFR  part  75  which  will  be  published  in 
the  Federal  Register  in  the  near  future. 
All  comments  on  the  proposed  revisions 
to  40  CFR  part  75,  including  any  related 
to  NOx  mass  emissions,  should  be 
submitted  in  the  40  CFR  part  75 
rulemaking  proceeding,  rather  than  in 
the  instant  proceedini 


While  units  would  loe  required  to 
meet  the  technical  monitoring 
requirements  set  forth  in  40  CFR  part 
75,  the  general  and  administrative 
requirements  related  to  monitoring  are 
set  forth  in  the  proposed  trading  rule. 
These  include:  compliance  dates, 
prohibitions,  requirements  for 
certification  and  recertification  of 
monitors,  recordkeeping  and  reporting 
requirements  and  procedures  for 
requests  for  alternatives  to  the 
monitonng  requirements. 

The  EPA  is  proposing  that  units  that 
commence  operation  before  January  1, 
2000  have  certified  monitors  installed 
and  operating  for  this  program  by  May 
1,  2001,  which  is  earlier  than  the 
compliance  date  (May  1.  2003)  for 
emissions  reductions  in  the  proposed 
transport  rulemaking  and  this  trading 
program  Since  no  precertification  of 
emissions  reductions  is  needed  for 
sources  to  make  trades,  it  is  important 
to  make  sure  that  the  monitoring  that  is 
used  to  certify  the  emissions  is  verified 
before  the  start  of  the  trading  program. 
While  up-front  certification  of  monitors 
provides  a  great  deal  of  assurance  that 
sources  would  be  able  to  account  for 
their  emissions,  up-front  reporting 


verifies  that  they  can  report  their 
emissions.  In  addition,  other  aspects  of 
the  trading  program  that  are  discussed 
in  other  parts  of  this  proposal,  including 
a  rolling  allocation  scheme  based  on 
updated  monitored  data  and  the 
banking  of  allowances  before  the 
beginning  of  the  program,  would  require 
monitoring  earlier  than  May  1.  2003,  If 
a  unit  commences  operation  on  or  after 
January  1,  2000,  it  would  be  required  to 
have  certified  monitors  installed  and 
operating  by  the  later  of  May  1,  2001; 
or  180  days  after  the  unit  commences 
operations  or.  if  the  unit  is  subject  to 
any  Acid  Rain  emission  limitation,  90 
days  after  the  unit  commences 
commercial  operation  Deadlines  for 
installation  and  certification  of  monitors 
are  also  established  with  regard  to  new 
stacks  or  flues  constructed  after  the 
general  installation  and  certification 
deadlines  Regardless  of  the  deadline  for 
installation  and  certification  of 
monitors,  if  any  unit  is  operating  on  or 
before  May  1.  2001,  but  the  monitors  for 
that  unit  are  not  certified  by  May  1. 
2001,  the  owner  or  operator  must  still 
account  for  emissions  beginning  on  Mav 
1.  2001  so  that  this  data  will  be 
available  to  support  the  allocation 
provisions  and  possible  provisions 
providing  the  opportunity  to  bank 
allowances  before  the  beginning  of  the 
program  Similarly,  if  any  unit  is  not 
operating  on  or  before  May  1,  2001  the 
owner  or  operator  must  account  for 
emissions  from  the  date  and  hour  the 
unit  commences  operation.  The  owner 
or  operator  has  three  options  for 
accounting  for  emissions  until  all  of  the 
required  monitors  are  certified; 
Reference  method  monitonng; 
maximum  potential  values,  or  data  from 
the  monitors  before  certification  is 
completed  if  certain  quality  assurance 
and  data  validat.on  procedures  are 
followed.  This  would  be  consistent  with 
the  requirement  to  hold  NOx  allowances 
for  all  emissions  in  the  ozone  season 
and  would  assist  with  NSR  integration, 
which  requires  accounting  of  all 
emissions. 

The  prohibitions  Section  of  the 
trading  rule  sets  forth  several  general 
prohibitions  that  would  apply  to  all 
units  included  in  the  program  Units 
would  not  be  able  to  use  alternatives  to 
the  requirements  in  proposed  subpart  H 
of  40  CFR  part  96  (and  proposed  revised 
40  CFR  part  75)  unless  that  alternative 
was  approved  according  to  the 
procedures  .set  forth  for  approval  of 
alternatives  to  the  monitonng 
requirements  The  procedures  for 
requests  for  alternatives  to  the 
monitonng  requirements  vary 
depending  upon  whether  or  not  the  unit 


involved  is  also  subject  to  40  CFR  part 
75  for  purposes  of  compUance  with  title 
IV  of  the  Act 

Units  subject  to  40  CFR  part  75  for 
purposes  of  compliance  with  an  Acid 
Rain  emission  limitation  would  already 
meet  most  of  the  requirements  for  the 
NOx  Budget  Trading  Program,  by 
meeting  the  requirements  for  title  IV. 
Before  an  owner  or  operator  could 
deviate  from  the  monitoring 
requirements  for  40  CFR  part  75  for  this 
trading  program  or  both  this  program 
and  title  IV,  approval  would  have  to  be 
obtained  from  EPA,  The  EPA  would 
take  action  on  the  petition  for 
alternative  monitoring  in  consultation 
with  the  appropriate  State  agency.  This 
differs  from  the  requirements  for 
sources  not  subject  to  title  IV  who 
would  need  approval  from  both  the 
State  and  EPA.  The  EPA  believes  that 
this  is  appropnate  because  EPA 
currently  has  authority  to  approve 
petitions  for  these  sources.  The 
additional  requirements  would  involve 
reporting  new  data  and,  in  a  few  cases, 
use  of  monitors  not  being  used  for 
purposes  of  title  IV.  The  NOx  budget 
units  subiecl  to  title  IV  would  continue 
to  meet  the  same  requirements  as  other 
units  subiecl  to  title  IV,  but  would  be 
required  to  include  some  additional 
date  m  the  quarterly  reports  that  they 
are  already  submitting  for  title  IV 
purposes  This  data  would  include 
hourly  quarterly,  annual  and  ozone 
season  ,NOx  mass  emissions  data.  In 
addition,  if  a  unit  subject  to  title  IV  had 
to  install  aaditional  monitors  to  comply 
with  this  program,  those  monitors 
would  have  to  meet  the  certification  and 
recertification  requirements  of  the  NOx 
Budget  Trading  Program.  The  only 
reason  that  a  unit  would  have  to  install 
additional  monitors  for  this  program 
would  be  if  its  currently  insta)led 
monitors  did  not  allow  it  to  calculate 
NOx  mass.  This  would  only  be  an  issue 
if  a  unit  shared  a  common  stack  with 
other  units  and  chose  to  measure  NOx 
emission  rate  at  the  unit  level,  but 
measured  heat  input  at  the  common 
stack  level.  For  purposes  of  the  Acid 
Rain  Program,  this  unit  would  be 
allowed  to  apportion  heat  input  to  the 
unit  level  While  EPA  believes  this 
methodology  is  accurate  enough  for 
purposes  of  using  heat  input  to 
determine  reduced  utilization,  EPA  does 
not  believe  that  it  is  accurate  enough  for 
purposes  of  determining  NOx  mass; 
EPA's  rationale  is  discussed  in  the 
preamble  to  the  40  CFR  part  75 
rulemaking  which  will  be  published  in 
the  Federal  Reeister  in  the  near  future. 
The  NOx  budget  units  not  subject  to 
title  rv  would  be  subject  to  essentially 
thfc  same  requirements  for  certification 
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and  racertiflcation  and  monitoring  and 
reporting.  The  owner  or  operator  of  a 
unit  would  b«  responsible  for  initially 
certifying  monitors.  The  owner  or 
operator  would  be  responsible  for 
providing  the  permitting  authority  both 
a  monitoring  plan  and  notification  of 
the  time  and  date  of  the  original 
certification  tests  in  advance  of  those 
tests.  The  owner  or  operator  would  also 
be  responsible  for  recertifying  monitors 
if  any  major  changes  were  made  to  the 
monitors  and  would  be  required  to 
report  emissions  and  other  supporting 
data  on  a  quarterly  basis. 

An  owner  or  operator  wishing  to 
deviate  from  the  monitoring 
requirements  set  forth  in  40  CFR  part  75 
would  have  to  petition  for  approval  to 
do  so  Unlike  certifications  and 
recertifications  which  would  only  have 
to  be  approved  by  the  permitting 
authority,  these  petitions  would  have  to 
be  approved  by  both  ^A  and  the 
permitting  authority  There  are  three 
main  reasons  that  petitions  would  have 
to  be  approved  jointly  The  first  is  that 
in  order  to  ensure  that  emissions  are 
accounted  for  equivalently  from  source 
to  source  and  State  to  State,  it  is 
important  that  there  be  consistency  in 
approving  any  alternatives  to  the 
allowed  monitoring  methodologies.  By 
working  with  the  permitting  authority 
in  all  of  the  approvals  for  alternatives. 
EPA  can  help  ensure  this  consistency 
The  second  is  that  in  order  for  EPA  to 
fulfill  its  role  as  the  repository  for 
emissions  data,  it  is  important  that  all 
of  the  data  be  reported  in  a  consistent 
format  and  that  EPA  be  aware  of  any 
deviations  from  that  consistent  formal 
The  final  reason  is  that  EPA  cannot 
approve  a  SIP  that  allows  a  State  the 
unlimited  ability  to  approve  alternatives 
not  specifically  spelled  out  in  the  SIP 
If  a  State  wants  to  approve  a 
methodology  that  is  not  specifically  part 
of  the  SIP.  EPA  would  have  to  be 
involved  in  this  approval. 

6.  Output  Information.  In  general,  the 
information  available  concerning  the 
operation  of  a  unit  can  be  placed  into 
one  of  three  categories:  Input,  process, 
and  output  Heat  input  is  a  measure  of 
input;  specifically,  it  is  the  chemical 
energy  of  the  fuel  burned.  Variables 
related  to  combustion,  such  as 
temperature,  are  process  variables. 
Measures  of  output  from  a  unit  include 
emissios;  steam  energy,  and.  for  a  unit 
serving  an  electricity  generator, 
electrical  power  produced.  Today's 
proposal  presents  options  for  allocating 
NOx  allowances  based  on  actual 
information  on  unit  operation  The  EPA 
has  received  comments  that  allocations 
of  NOx  allowances  under  the  trading 
program  should  be  made  on  the  basis  of 


electrical  and/or  steam  output,  rather 
than  heat  input,  measurement 

A  system  where  NOx  allowances  are 
reallocated  on  an  ongoing  basis  (as  is 
being  proposed  today)  may  decrease  the 
incentives  for  reducing  NOx  emissions 
through  the  use  of  more  efficient  fuels 
or  more  efficient  equipment.  For 
example,  assume  a  certain  unit 
currently  uses  500  mmBtu/hr  to 
generate  50  MWe.  Under  a  simple  heat 
input  based  allocation  scenario,  if  that 
unit  increased  its  efficiency  by  20 
percent,  so  that  it  could  produce 
50MWe  while  using  only  420  mmBtu/ 
hr.  it  would  lose  20  jjercent  of  its  NOx 
allowances  in  the  next  NOx  allowance 
reallocation,  even  though  it  is  producing 
the  same  electricity  However,  under  an 
allocation  scheme  based  on  output,  if 
this  unit's  electricity  production  did  not 
change,  it  would  receive  the  same 
number  of  NOx  allowances.  Since  a 
decrease  in  the  amount  of  fuel  needed 
is  generally  accompanied  by  a  decrease 
in  NOx  emissions,  a  unit  increasing  its 
efficiency  would  either  have  more  NOx 
allowances  to  sell  on  the  market  or 
would  need  to  purchase  less  NOx 
allowances  to  be  in  compliance.  Thus, 
basing  allocations  on  output  gives  units 
additional  efficiency  options  for 
compliance,  which  should  reduce  the 
overall  cost  of  the  program  As  an 
additional  benefit,  decreases  in  fuel 
usage  would  reduce  emissions  of  other 
pollutants  such  as  SOj,  mercury,  and 
carbon  dioxide  (COi). 

However.  EPA  is  concerned  that  there 
may  be  some  issues  not  yet  fully 
addressed  concerning  allocation  of  NOx 
allowances  based  on  output.  First  are 
issues  concerning  the  development  of 
measurement  protocols  for  output. 
Measurement  protocols  are  critical  for 
making  a  fair  and  expeditious  allocation 
of  NOx  allowances.  There  are  two 
general  locations  at  which  power  output 
of  an  electricity  generating  facility  could 
be  measured,  gross  generation  at  the 
generator,  or  net  generation  after  plant 
power  reauirements  have  been 
consumed.  Cross  generation  seems  less 
appropriate,  since  an  allocation  based 
on  output  would  primarily  be  intended 
to  address  efficiency  improvements  and 
allocation  by  gross  generation  fails  to 
account  for  a  plant's  power 
requirements  whose  efficiency  could  be 
improved.  To  the  extent  the  power  is 
sold,  net  generation  could  be  measured 
at  the  point  of  sale  Measurement  at  the 
point  of  sale  has  an  advantage  in  that  it 
is  tracked  by  the  source  and  the 
dispatch  authority  for  crediting  sales.  A 
workable  program  requires  only  that  all 
participants  measure  generation  at  the 
same  general  location  and  with  the  same 
method. 


A  second  set  of  issues  in  allocating 
using  output  concerns  how  to  relate 
product  output  to  emissions  output. 
Electncal  generation  and  distribution 
systems  at  plants  can  be  complex,  with 
multiple  units  emitting  through  one  or 
more  stacks  and  serving  multiple 
generators.  If  output  is  to  be  measured 
at  the  plant  level,  then  it  would  be 
appropriate  to  measure  total  emissions 
from  the  plant,  even  if  that  meant 
measuring  emissions  from  small  units. 
Alternatively,  the  electrical  output  from 
small  units  could  be  measured  and 
subtracted  from  plant-level  electrical 
output  to  avoid  the  need  to  monitor 
emissions  from  small  or  infrequently 
used  units. 

For  units  producing  steam  that  does 
not  feed  into  a  generator,  different 
issues  arise.  These  sources  have  steam 
production  in  addition  to  (or  instead  of) 
power  generation  as  iheir  final  output. 
Allocating  emissions  to  both  types 
(steam  producing  and  power  generating) 
of  sources  would  require  the 
development  of  a  method  for  converting 
the  steam  energy  to  an  electrical  power 
equivalent.  The  method  would  likely 
require  assumptions  about  the  efficiency 
of  the  conversion  The  use  of  any 
general  efficiency  assumption,  without 
considering  the  configuration  and 
operation  of  each  individual  plant, 
could  lead  to  penalizing  plants  that 
operate  more  efficiently  than  the  general 
case  fby  not  allocating  enough 
allowances)  and  gu  ing  windfalls  to 
plants  that  operate  less  efficiently  than 
the  general  case  (by  allocating  more 
allowances  than  warranted). 

The  EPA  solicits  comments  on  how 
the  issues  discussed  above  could  be 
addressed  in  order  to  allow  States  to 
base  the  initial  NOx  allowance 
allocations  for  this  trading  program  on 
an  output  measure  or  convert  an 
allocation  system  initially  based  on 
input  to  one  based  on  output  As  further 
explained  in  the  allocation  Section  of 
the  preamble,  EPA  may  use  this 
information  in  the  development  of  a 
final  rule  that  would  provide  States  the 
opportunity  of  using  output  based 
allocations. 

10.  Opt-Ins 

The  NOx  Budget  Trading  Program 
includes  provisions  allowing  for  units 
that  otherwise  would  not  be  subject  to 
the  trading  program  and  that  are  located 
in  a  State  that  is  participating  in  the 
trading  program  to  voluntarily  elect  to 
participate  (i.e..  opt  in).  The  opt-in 
provisions  can  further  reduce  the  cost  of 
complying  with  the  NOx  budget  by 
allowing  those  units,  which  may  not 
otherwise  be  required  to  reduce  NOx 
emissions  for  a  State  to  meet  its  budget. 
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to  opt  in  to  the  trading  program  and 
make  incremental,  lower-cost 
reductions.  The  NOx  allowances  freed 
up  bv  the  opt-in  source's  control  action 
can  be  sold  to  other  NOx  budget  units 
for  their  compliance  with  the  NOx 
emission  limitation  In  general,  units 
that  opt  in  are  treated  like  other  NOx 
budget  units  and  are  subject  to  the  same 
requirements  to  monitor,  to  hold 
allowances  to  account  for  emissions, 
and  to  have  a  NOx  budget  permit.  Units 
that  have  opted  in  may  also  elect  to 
withdrawal  from  the  program  if  certain 
requirements  are  met 

a.  Applicability  for  Opt-In  Units. 
Today's  proposal  allows  sources  (i.e., 
units)  to  opt-in  that  are  similar  to,  but 
smaller  in  capacity  than,  the  sources 
covered  under  the  proposed 
applicability  provisions  of  the  NOx 
Budget  Trading  Program  A  State  would 
account  for  the  opt-in  unit  in  the  State's 
SIP  by  adding  the  opt-in  unit's  NOx 
emissions  to  the  trading  program  budget 
in  the  SIP  and  subtracting  the  opt-in 
unit's  NOx  emissions  from  the  part  of 
the  SIP  not  covered  under  the  NOx 
Budget  Trading  Program  "  The 
applicability  Section  of  this  preamble 
discusses  and  requests  comment  on  the 
participation  of  other  source  types  and 
sizes  under  the  trading  program  It  also 
discusses  whether  other  additional 
source  categories  should  be  included  in 
the  trading  program  The  sources  in 
these  categories  could  be  included  as 
part  of  the  core  program  applicability, 
they  could  be  included  as  an  additional 
list  of  source  categories  that  a  State 
could  choose  to  include  as  core  sources. 
or  they  could  be  listed  as  sources  that 
could  choose  to  individually  opt  in 

b  Allowance  Allocations  for  Opt-In 
Units  Today's  proposal  allocates  NOx 
allowances  to  an  opt-in  unit  on  a  year- 
by-year  basis.  An  opt-in  unit  is  required 
to  monitor  and  report  the  NOx  emission 
rate  and  the  heat  input  according  to  the 
provisions  under  40  CFR  part  96  subpart 
H  of  the  proposed  rule  for  one  control 
period  pnor  to  the  unit  entering  the 
trading  program  The  NOx  emission  rate 
and  heat  input  measured  at  the  unit 
during  this  initial  period  of  time  would 
become  the  unit's  baseline  emission  rate 
and  baseline  heat  input,  respectively 
The  EPA  requests  comment  on  whether 


"Todavi  proposal  aiso  sohcils  commeni  on 
allowing  sourcei  not  meeting  the  atx)ve  descnption 
to  opt  :n.  a'  their  discretion,  if  they  are  subject  to 
pan  D  nonattamment  NSR  preconstruaion 
permitting  requirements  as  maior  new  sources  or 
major  modifications  to  existing  sources  and  they 
can  meet  the  other  eligibility  citena  of  this  trading 
program  The  trading  program  budget  m  the  SIP 
would  not  t*  increased  for  the  new  emissions  at 
these  opt-in  sources  because  they  would  be  entering 
ttie  trading  program  in  order  to  offset  their  new 
emissions  [iet  Section  F.  below). 


emissions  rate  or  heat  input  data  from 
periods  prior  to  this  initial  penod 
should  also  be  used  to  set  these 
baselines.  The  allocation  for  an  opt-in 
unit  is  calculated  by  multiplying  the 
lesser  of  the  unit's  baseline  emission 
rate  (in  Ib/mmBtu)  or  the  most  stringent 
State  or  Federal  emissions  limitation 
applicable  to  the  NOx  budget  opt-in 
source  during  the  control  period  by  the 
lesser  of  the  units  baseline  heat  input 
or  the  unit's  actual  heat  input  (m 
mmBtu)  measured  during  the  control 
period  prior  to  the  allocation 
calculation  The  State  would  notify  EPA 
by  December  1  to  allocate  NOx 
allowances  to  an  opt-in  unit  for  the  next 
year's  control  period.  While  the 
proposal  recommends  opt-in  allowance 
allocations  based  on  heat  input.  EPA 
solicits  comment  on  whether  the 
allocations  should  be  based  on  output. 
The  options  for  using  output  and  the 
factors  considered  are  analogous  to 
those  discussed  above  concerning 
general  allocations  to  NOx  budget  units. 

The  EPA  proposes  to  allocate  NOx 
allowances  to  opt-in  units  on  a  year-by- 
year  basis  to  ensure  that  shifts  in 
utilization  from  these  units  to  other 
units  not  covered  under  the  cap  do  not 
result  in  any  significant  increases  in 
overall  NOx  emissions  Such  increases 
in  emissions  may  occur  if  units  outside 
the  cap  increase  their  utilization  (and 
emissions)  while  NOx  allowances 
remain  under  the  c^p  from  an  opt-in 
unit  that  reduces  its  utilization  The 
year-by-year  allocation  regime  limits 
this  potential  problem  while  still 
maintaining  continuing  economic 
benefits  for  a  unit  to  opt  in  because  each 
of  the  future  year  allocations  are 
calculated  based  on  the  unit's  baseline 
emissions  rate  multiplied  by  the  lesser 
of  the  baseline  heat  input  or  the 
previous  year's  utilization   By  reducing 
a  unit's  actual  emission  rate  below  the 
baseline  emission  rate,  an  opt-in  unit 
would  continue  to  earn  NOx  allowances 
to  sell  in  the  market  in  future  years  as 
long  as  they  continued  to  operate  at  the 
same  level.  The  EPA  solicits  comment 
on  the  appropriateness  of  the  year-by- 
year  allocations  to  account  for  the 
potential  shifts  in  utilization  for  the 
different  types  of  possible  opt-in  units 
including  units  that  serve  electricity 
generators  as  well  as  other  types  of 
industrial  units. 

c.  Units  Shanng  Stacks  or  Fuel  Pipe 
Headers  With  NOx  Budget  Units. 
Today's  proposal  does  not  include 
special  or  simplified  opt-in  provisions 
for  non-NOx  budget  units  that  share  a 
common  stack  or  common  fuel  pipe 
header  with  a  NOx  budget  unit 
Allowing  these  units  to  participate  in 
the  trading  program  may  streamline  the 


monitoring  and  reporting  requirements 
for  the  NOx  budget  units.  For  example, 
if  a  non-NOx  budget  unit-sharing  a 
common  stack  with  a  NOx  budget  unit 
IS  opted  in  to  the  trading  program,  it 
may  no  longer  be  necessary  to  apportion 
common  stack  emissions  between  two 
units  The  NOx  AAR  may  simply  elect 
the  percentage  of  NOx  allowances  to  be 
deducted  for  each  unit,  provided  that 
the  total  number  deducted  covers  the 
common  stack  emissions.  The  EPA 
solicits  comment  on  the  desirability  and 
method  of  opting  in  such  units. 

d  Withdrawal  and  Termination  of 
Opt-In  Units.  The  proposed  trading  rule 
addresses  how  an  opt-in  unit  may 
withdraw  from  the  trading  program.  An 
opt-in  unit  may  withdraw  from  the  NOx 
Budget  Program  at  any  time,  but  a 
request  to  withdraw  may  be  effective 
only  on  a  date  specified  by  the  NOx 
AAR  that  is  before  or  after  a  control 
period.  The  EPA  believes  that  the 
administrative  burden  for  a  permitting 
authority  in  processing  a  withdrawal 
effective  during  a  control  period, 
particularly  in  ascertaining  the 
disposition  of  NOx  allowances  and  in 
determining  compliance  for  a  partial 
control  period,  is  sufficient  to  warrant 
the  prohibition  of  an  effective  date  of 
withdrawal  during  a  control  period. 
Further,  an  opt-in  source  could  seek  to 
withdraw  during  a  control  period 
because  the  opt-in  source  projects  that 
it  will  not  hold  enough  NOx  allowances 
to  account  for  its  NOx  emissions  for  that 
control  period.  Under  such  a  scenario, 
allowing  the  unit  to  "opt  out"  of  the 
program  during  a  control  period  could 
easily  result  in  higher  NOx  emissions, 
since  an  opt-in  unit  could  emit  enough 
NOx  to  use  up  its  NOx  allowance 
allocation  for  the  control  period  prior  to 
the  end  of  that  control  period,  withdraw 
from  the  program  and  continue  to  emit 
NOx  after  withdrawal  during  the  control 
period.  Such  emissions  would  not  be 
accounted  for  with  the  requisite 
surrender  of  NOx  allowances  required 
under  the  NOx  Budget  Program  and 
could  occur  outside  of  a  State's  overall 
budget  for  NOx. 

If  a  NOx  budget  opt-in  unit  becomes 
a  NOx  budget  unit  under  40  CFR  96.4. 
the  opt-in  permit  is  terminated.  This 
change  in  status  for  an  opt-in  unit  could 
occur  as  a  result  of  a  modification, 
reconstruction   or  repowering  that  may 
take  place  at  the  unit  An  opt-in  unit 
that  becomes  a  NOx  budget  unit  under 
40  CFR  96  4  IS  required  to  notify  the 
permitting  authority  within  30  days  of 
the  change  m  status  of  the  opt-in  unit. 
The  permitting  authority  revises  the  opt- 
in  permit  to  reflect  the  NOx  budget 

permit  content  requirements  of  40  CFR 
96.23  effective  as  of  the  date  of  the 
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to  ensure  that  th«  appropnatt)  tiuiiibur  of 
allowances  are  allocatea  to  the  unit 
consistent  with  40  CFR  part  96  subpart 
E  of  the  proposed  trading  rule  for  each 
partial  or  full  control  period  after  the 
effective  date  of  the  change  in  status.  In 
addition  to  the  potential  of  an  opt-in 
unit  changing  its  status  and  becoming  a 
NOx  budget  unit  under  40  CFR  96  4.  it 
is  also  possible  that  an  opt-in  unit  may 
become  subject  to  the  major  new  source 
review  (NSR)  requirements  under 
section  1 73  of  the  Act  by  making  a 
physical  change  or  a  change  in  the 
method  of  operation  In  this  case, 
triggering  nonattainment  NSR  may  also 
terminate  an  opt-in  permit  as  discussed 
above  In  Section  C.l.c.v  above.  EPA 
seeks  comment  on  treating  all  sources 
that  are  subject  to  major  nonattainment 
NSR  and  that  are  of  the  same  type  of 
source  mcluded  in  the  proposed  core 
applicability  as  NOx  budget  units. 

11  Program  Audits 

The  EPA  would  publish  a  report 
annually,  commencing  after  the  first 
year  of  compliance,  that  would  contain, 
for  each  NOx  budget  unit,  the  control 
period  NOx  emissions  and  the  number 
of  NOx  allowances  deducted  for  all 
reasons  This  would  be  done  in  order  for 
States  to  track  emissions  and  NOx 
allowance  transaction  activity  in 
neighboring  and  upwind  States.  The 
proposed  transport  rulemaking  has 
requirements  for  reporting  of  additional 
data  to  determine  compliance  for 
affected  States.  The  EPA  would  also 
publish  a  report  beguming  in  2007  and 
every  five  years  thewaitet  to  assess  the 
level  of  activity  and/or  emissions 
shifting  from  sources  included  in  the 
NOx  Budget  Program  to  sources  not 
included.  An  assessment  of  opt-in 
sources  (e.g..  how  many,  from  what 
sector,  source  size,  duration  of 
participation  in  program)  would  also  be 
included  in  this  periodic  report. 

12.  Administration  of  Program 

The  administration  of  this  program 
would  be  somewhat  different  from  the 
administration  of  a  typical  State 
program.  This  is  both  because  of  the 
trading  aspects  of  the  program  and 
because  of  the  regional  nature  of  the 
trading  program.  In  order  for  the  market 
forces  underlying  the  trading  program  to 
work,  the  sources  that  participate  in  the 
trading  program  must  have  confidence 
in  the  market  This  confidence  stems 
from  a  number  of  factors  including:  a 
belief  that  all  of  the  sources  included  in 
the  program  are  following  the  same  set 
of  rules,  and  a  belief  that  trades  can  be 
made  easily,  quickly  and  with  a  great 


!  of  confidence  that  they  will  not  be 
red  or  denied.  Several  things  can 
help  to  foster  these  beliefs  and  thus  a 
confidence  in  the  market.  The  first  is  to 
start  with  a  consistent  set  of  rules.  This 
can  be  done  by  developing  a  model  rule 
and  having  all  States  and  sources  that  " 
participate  in  the  trading  program  abide 
by  the  ground  rules  set  forth  in  the 
model  rule  The  second  is  to  implement 
those  rules  in  a  consistent  and  efficient 
manner  Because  of  the  multi-state 
nature  of  the  program,  it  would  be 
difficult  for  any  individual  State  to  do 
that  by  itself  Therefore,  EPA  is 
proposing  that  this  program  be 
implemented  jointly  by  EPA  and  the 
States  that  choose  to  participate  in  the 
program  As  part  of  this  joint 
implementation.  States  would  have 
specific  roles,  EPA  would  have  specific 
roles,  and  there  would  be  roles  that 
States  and  EPA  would  perform  jointly 

States  would  be  responsible  for 
developing  and  promulgating  rules 
consistent  with  the  model  rule  and  for 
submitting  those  rules  as  p>art  of  the  SIP 
States  would  also  be  responsible  for 
identifying  sources  sub(ect  to  the  rule, 
issuing  new  or  revised  permits  as 
appropriate,  and  determining  NOx 
allowance  allocations  In  addition,  they 
would  be  responsible  for  receiving, 
reviewing  and  approving  most 
monitoring  plans  and  monitoring 
certification  applications,  observing 
monitor  certification  and  ongoing 
quality  assurance  testing  and 
performing  audits.  The  final  primary 
area  of  State  responsibility  would  be 
enforcement  of  the  trading  program  If 
violations  occur,  the  State  would  take 
the  lead  in  pursuing  enforcement  action. 
However,  once  the  rules  are  approved  as 
part  of  the  SIP.  they  would  become 
federally  enforceable,  and  EPA  could 
also  take  enforcement  action 

The  EPA  would  have  two  primary 
roles  in  administration  of  the  program 
The  first  role  would  be  EPA's  traditional 
role  in  the  approval  and  oversight  of  the 
SIP  The  second  would  be  a  more 
unique  role  for  EPA.  in  which  EPA 
would  administer  significant  portions  of 
the  program 

In  EPA's  traditional  role  in  the  SIP 
process.  EPA  would  be  responsible  for 
taking  action  to  approve  or  disapprove 
the  SIP  revision  once  it  was  submitted 
to  EPA  Once  the  SIP  revision  was 
approved,  EPA  would  play  an  oversight 
role  in  ensuring  that  the  SIP  was 
completely  implemented  This  oversight 
role  might  include  audits  of  the  State 
program,  or  taking  enforcement  action, 
if  EPA  believed  that  sources  were 
violating  the  SIP 

In  EPA's  more  unique  role  as 
administrator  of  portions  of  the 


program.  EPA  would  run  both  the 
emissions  tracking  system  (ETS)  and  the 
NATS.  ETS  is  the  system  that  units 
would  use  to  report  their  emissions  data 
and  that  EPA  would  then  use  to  verify 
total  emissions  for  the  control  season. 
The  EIPA  would  use  the  same  system 
that  it  IS  currently  using  to  track 
emissions  data  from  the  Acid  Ram 
Program  and  that  it  will  soon  be  using 
to  track  emissions  data  from  the  OTC 
NOx  Budget  Program   There  are  a 
number  of  advantages  to  the  sources. 
States,  and  EPA  to  using  this  existing 
system.  Since  many  units  are  already 
reporting  to  the  system  for  purposes  of 
the  Acid  Rain  Program  and  more  units 
will  soon  be  reporting  to  the  system  for 
purposes  of  the  OTC  NOx  Budget 
Program,  using  this  existing  system  will 
represent  little  change  for  many  units 
and  EPA  This  will  help  to  reduce 
administrative  costs  for  both  units  and 
EPA  and  will  help  to  minimize  startup 
problems  associated  with  a  new 
program  It  also  means  that  each  State 
will  not  need  to  develop,  maintain  and 
operate  such  a  system 

In  addition  to  receiving  the  emissions 
data,  quality  assunng  it,  and  providing 
reports  to  both  States  and  units  about 
the  emissions  data.  EPA  would  have 
several  other  responsibilities  as  the 
administrator  of  ETS  The  EPA  would 
be  involved  in  approval  of  any  petitions 
for  alternatives  to  the  allowable 
monitonng  method.s  The  EPA  would 
also  be  involved  in  providing  units  and 
States  assistance  in  using  ETS  This 
assistance  may  include  .Answering 
individual  questions  from  units  and 
States,  providing  guidance  documents 
and  training  for  units  and  States,  and 
providing  software  to  assist  in  the 
submittal  of  emissions  data. 

As  the  administrator  of  NATS,  EP.^ 
would  be  responsible  for  receiving 
applications  for  NOx  AARs,  tracking  all 
official  transfers  of  NOx  allowances,  and 
using  the  end  of  control  season 
emissions  data  and  NOx  allowance  data 
to  determine  compliance  for  the  control 
season  In  order  for  EPA  to  play  this 
role,  each  State  would  have  to  provide 
EP,^  with  its  NOx  allowance  allocations 
consistent  with  a  prescribed  schedule 
and  format  The  NOx  AARs  for 
individual  sources  would  have  to 
provide  EP.^  with  information  about  all 
official  NOx  allowance  transfers  in  a 
prescribed  format  The  NOx  AARs 
would  also  have  to  provide  EPA  with  an 
end  of  control  season  compliance 
certification  At  the  end  of  the  control 
season.  EPA  would  use  all  of  this  data 
to  determine  how  many  NOx 
allowances  should  be  deducted  from 
each  unit's  compliance  account  or  each 
source  s  overdraft  account.  In  the  event 
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that  there  were  not  enough  NOx 
allowances  to  cover  a  unit's  emissions 
for  a  control  period.  EPA  would  notify 
the  State  and  would  automatically 
deduct  NOx  allowances  for  the  next 
year's  control  period  according  to  the 
emissions  offset  provisions  set  forth  in 
the  proposed  trading  rule. 

The  main  joint  role  that  EPA  and 
States  would  have  is  for  the  approval  of 
alternatives  to  the  allowable  monitoring 
methods  This  role  is  more  fully 
discussed  in  Section  V.C.9  of  the 
preamble  on  monitoring. 

D.  SIP  Approvability 

The  EPA's  proposed  ozone  transport 
rulemaking  set  forth  the  general 
elements  that  a  SIP  needed  to  include 
(see  62  PR  60364-71).  These  criteria  are 
more  fully  explained  in  Section  IV. A  of 
this  supplemental  proposal.  One  of  the 
components  of  an  approvable  SIP  is  that 
it  include  fully  adopted  State  rules  for 
the  regional  transport  strategy  with 
compliance  dates.  One  possible  control 
strategy  that  a  State  might  choose  would 
be  to  implement  this  NOx  Budget 
Trading  Rule  [40  CFR  part  96)  If  a  State 
chooses  to  implement  the  NOx  Budget 
Trading  Rule,  the  proposed  ozone 
transport  rulemaking  explains  that  the 
trading  rule  will  incorporate  all 
necessary  SIP  criteria  into  the  program 
design  In  general,  today's  proposed 
trading  rule  meets  the  necessary  SIP 
criteria.  However,  Section  IV. A 
describes  two  criteria  that  a  SIP  must 
meet  for  EPA  to  approve  the  NOx 
Budget  Trading  Rule  portion  of  the  SIP 
(see  Section  fV.A.3  for  further 
discussion). 

E  OTC  Integration 

Twelve  of  the  thirteen  OTC 
jurisdictions  have  committed  to  the 
implementation  of  a  cap-and-trade 
program  in  order  to  achieve  region-wide 
NOx  emissions  reductions  starting  in 
1999  to  help  reduce  ozone  transport  and 
make  progress  toward  attainment.  Nine 
of  those  twelve  jurisdictionaare  also 
included  in  the  proposed  ozone 
transport  rulemaking  The  goals  and 
implementation  strategy  of  the  OTC 
program  are  similar  to  those  of  the 
proposed  transport  rule  and  today's 
proposed  NOx  Budget  Trading  Program. 
However,  there  is  a  potential  for  conflict 
between  the  OTC  Program  and  today's 
proposal.  The  EP.^  was  involved  in  the 
development  of  the  OTC  Program  and  is 
aware  of  the  issues  that  the  OTC  States 
faced  in  developing  that  program. 
Taking  into  account  the  work  that  has 
been  done,  EPA  has  tried  to  de^  elop  a 
proposal  that  will  minimize  conflicts 
between  the  two  programs.  Some 
differences  still  exist  concerning 


applicability,  allocations,  banking  and 
the  use  of  banked  allowances,  emissions 
monitoring,  and  permitting.  The 
purpose  of  this  Section  is  to  identify 
how  EPA  believes  that  these  specific 
issues  can  be  resolved,  so  that  the  goals 
of  the  OTC  program  can  be  achieved  in 
concert  with  today's  proposal  The  EPA 
believes  that  these  differences  can  be 
resolved  as  the  OTC  States  undertake 
rulemakings  to  implement  Phase  III 
(beginning  in  2003)  of  the  OTC  program. 

1.  Applicability 

a.  State  Applicability-  On  a  regional 
level,  the  NOx  Budget  Trading  Program 
is  applicable  to  any  of  the  23 
jurisdictions  identified  m  the  proposed 
transport  rulemaking  electing  to 
participate.  Three  of  the  OTC  States 
(Maine,  New  Hampshire,  and  Vermont). 
however,  are  not  among  the  23 
junsdictions  cited  in  the  proposed 
transport  rulemaking  The  OTC  States 
have  requested  EP.^  to  consider  how 
these  States  may  participate  in  the 
trading  program  The  EPA  sees  and 
requests  comment  on,  two  options  for 
addressing  these  States.  One  option  is  to 
exclude  Maine,  New  Hampshire,  and 
Vermont  from  participation  in  the  NOx 
Budget  Trading  Program;  the  other  is  to 
offer  the  States  the  opportunity  to  join 
the  trading  program  by  complying  with 
the  overall  requirements  of  the  proposed 
transport  rulemaking  The  EPA  proposes 
the  two  alternative  options  and  requests 
comment  on  them. 

Denying  Maine.  New  Hampshire,  and 
Vermont  the  opportunity  to  participate 
in  the  NOx  Budget  Trading  Program  can 
be  justified  by  their  exclusion  from  the 
proposed  transport  rulemaking.  Based 
on  analvsis  of  the  entire  37  State  OTAG 
region,  EPA  proposed  to  determine  that 
only  23  jurisdictions  are  significant 
contributors  to  a  nonattainment  or 
maintenance  problem  in  another  State. 
Since  these  three  States  were  not  among 
the  23  jurisdictions  covered  by  the 
proposed  transport  rulemaking, 
arguablv  they  should  not  be  permitted 
to  participate  in  the  trading  program 
designed  to  help  achieve  mandated 
reductions  m  the  targeted  Slates. 
Excluding  Maine.  .New  Hampshire,  and 
Vermont  from  the  trading  program 
would  restnct  the  ability  for  sources  in 
these  States  to  trade  NOx  allow^ances 
with  sources  in  other  OTC  States  that 
are  included  in  the  proposed  transport 
rulemaking  and  participating  in  today's 
proposed  trading  program.  A  second 
option  would  be  to  allow  Maine,  New 
Hampshire,  and  Vermont  to  participate 
in  the  NOx  Budget  Trading  Program  by 
voluntarily  enrolling  in  the  proposed 
ozone  transport  rulemaking  and 
implementing  the  requirements  therein. 


This  second  option  would  assist  with 
the  integration  of  the  OTC  program  with 
the  NOx  Budget  Trading  Program  by 
maintaining  the  ability  for  sources 
located  in  Maine,  New  Hampshire,  and 
Vermont  to  trade  NOx  allowances  with 
sources  located  in  the  other 
participating  OTC  States. 

b.  Source  Applicability.  The  source 
applicability  criteria  for  today's 
proposed  NOx  Budget  Trading  Program 
identifies  a  minimum,  core  group  of 
sources  These  core  sources  are  fossil 
fuel-fired  units  (i.e.,  stationar>'  boilers, 
combustion  turbines,  and  combined 
cycle  systems)  serving  electrical 
generators  greater  than  25  megawatts 
and  other  units  not  serving  generators 
and  having  a  heat  input  greater  than  250 
mmBtu  per  hour.  Beyond  the  core 
sources,  this  proposal  contains  criteria 
for  States  to  include  additional  sources 
in  the  trading  program,  as  well  as  the 
process  for  allowing  individual  units  to 
opt  in. 

The  OTC  program  appUes  to  a  similar 
universe:  fossil  fuel -fired  boilers  and 
indirect  heat  exchangers  of  250  mmBtu 
or  greater  electncity  generating  units  of 
15  megawatts  or  greater,  and  "opt-in" 
sources.  The  main  difference  in 
applicability  criteria  between  the  OTC 
program  and  today's  proposed  NOx 
Budget  trading  program  is  that  the  OTC 
includes  units  between  15  and  25 
megawatts  However,  today's  proposal 
allows  States  to  include  smaller  sources 
of  the  same  type  as  those  included  in 
the  core  group  such  as  electrical 
generating  units  between  15  and  25 
megawatts,  without  affecting  EPA's 
streamlined  approval  of  the  SIP  as 
described  in  Section  V.D  of  this 
preamble.  This  allows  the  OTC  program 
applicability  provisions  to  be  reasonably 
compatible  with  those  in  the  NOx 
Budget  Trading  Program. 

2.  Allocations 

Today's  proposal  estabUshes  NOx 
allowances  as  the  currency  for  the  NOx 
Budget  Program,  and  recommends  a 
methodology  for  participating  States  to 
allocate  NOx  allowances  among  NOx 
budget  sources.  States  are  provided  the 
flexibility  to  deviate  from  the 
recommendation,  as  long  as  the  timing 
requirements  for  completion  of 
allocations  and  submission  of  the 
information  to  EPA  for  inclusion  into 
the  NATS  are  met.  the  control  periods 
for  which  allowances  are  allocated  are 
the  same,  and  total  NOx  allowances 
allocated  do  not  exceed  the  number  of 
tons  that  the  State  apportions  to  NOx 
budget  sources  in  the  SIP. 

The  OTC  provides  States  full 
discretion  to  develop  and  adopt  their 
own  allocation  methodologies.  The 
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resulting  ailocation  processes  are  in 
some  cases  incompatible  with  EPA's 
software  capabilities,  beyond  the  scope 
of  EPA's  resources  to  administer,  and 
inconsistent  with  the  efficient  and 
orderly  functioning  of  a  NOx  allowance 
market.  This  experience  showed  the 
need  for  greater  consistency  among 
States  for  the  allocation  process.  As  a 
result,  the  OTC  States  would  need  to 
revise  their  allocation  methodologies  for 
Phase  III  of  the  OTC  to  be  consistent 
with  the  timing  requirements  of  the 
NOx  Budget  Trading  Program.  Since  the 
OTC  is  still  discussing  the 
implementation  of  Phase  III,  EPA 
believes  that  the  schedule  for  this 
proposal  provides  an  opportunity  to 
develop  allocation  plans  that  meet  the 
timing  requirements  in  today's  proposed 
trading  program.  Each  OTC  State  would 
still  be  able  to  determine  the  specific 
allocation  to  each  source  provided  the 
total  number  of  allowances  allocated 
did  not  exceed  the  trading  program 
budget. 

3.  Emissions  Banking 

The  OTC  program  provides  for  the 
banking  of  early  reductions  in  1997  and 
1998  and  of  excess  Phase  II  NOx 
allowances  in  1999  through  2002 
Furthermore,  the  OTC  program  includes 
the  use  of  a  flow  control  mechanism  to 
manage  the  use  of  banked  allowances  as 
described  under  Section  V.C.7  of  this 
preamble  and  an  audit  to  assess  the 
program's  performance.  Today's 
proposal  solicits  comments  on  four 
banking  options  that  are  discussed 
under  the  oanking  Section  of  this 
preamble.  The  EPA  requests  comments 
on  how  the  OTC  banking  provisions 
may  be  integrated  with  the  banking 
options  under  the  proposed  NOx  Budget 
Trading  Program 

4.  Emissions  Monitoring  and  Reporting 

The  monitoring  and  reporting 
requirements  in  the  proposed  NOx 
Budget  Trading  Program  are  based  on 
the  requirements  in  proposed  revisions 
to  40  CFR  part  75.  the  monitoring  and 
reporting  regulations  under  the  Acid 
Rain  Program.  The  monitoring  and 
reporting  requirements  in  the  OTC's 
NOx  Budget  Program  are  based  on  the 
current  version  of  40  CFR  part  75  and 
bn  additional  guidance  that  was 
developed  in  a  collaborative  process 
among  States,  sources,  and  EPA.  This 
additional  guidance  sets  forth 
requirements  for  reporting  NOx  mass 
emissions  which  are  not  currently  set 
forth  in  40  CFR  part  75  and  provides 
some  additional  flexibilities  for  sources 
not  subject  to  the  Acid  Rain  Program. 
For  sources  that  are  subject  to  both  the 
Acid  Rain  Program  and  the  OTC  NOx 


Budget  Program,  use  of  the  revised  40 
CFR  part  75  would  require  few  changes 
to  address  the  NOx  mass  monitoring 
and  reporting  requirements  in  this 
proposal  However,  for  some  sources 
that  are  only  subject  to  the  OTC  NOx 
Budget  Program,  the  use  of  the  revised 
40  CFR  part  75  in  the  proposal  may 
require  some  changes. 

The  most  significant  change  under  the 
proposed  NOx  Budget  Trading  Program 
would  be  that  all  units  that  bum  coal  or 
other  solid  fuels  would  be  required  to 
use  a  flow  monitor  and  a  diluent 
monitor  to  measure  heat  input.  Under 
the  OTC  NOx  Budget  Program,  these 
units  currently  have  two  options  for 
monitoring  heat  input:  the  first  option  is 
to  use  a  flow  monitor  and  a  diluent 
monitor,  and  the  second  is  to  petition 
the  State  to  use  an  alternative  heat  input 
methodology.  There  are  two  main 
reasons  that  EPA  is  proposing  to  limit 
the  options  for  monitoring  heat  input  for 
these  types  of  units  First.  EPA  believes 
that  in  order  to  ensure  fairness  and  to 
ensure  that  the  emissions  reductions 
required  by  this  program  are  realized,  it 
is  important  to  have  accurate  and 
consistent  monitoring  across  all  of  the 
sources.  To  date,  no  source  under  the 
OTC  NOx  Budget  Program  has 
completed  any  testing  to  demonstrate 
that  the  alternatives  are  as  consistent 
and  accurate  as  the  flow  monitoring 
methodology  Second.  EPA  does  not 
believe  that  there  are  significant  cost 
savings  associated  with  allowing  the 
alternatives  In  order  to  demonstrate 
that  the  alternative  is  as  consistent  and 
accurate  as  the  flow  monitoring 
methodology,  the  source  is  required  to 
do  initial  certification  testing  and 
ongoing  quality  assurance  testing  very 
similar  to  the  testing  required  for  the 
use  of  flow  monitonng  methodology. 
The  capital  costs  associated  with  setting 
up  platforms  and  ladders  so  that  this 
testing  can  be  performed  is  one  of  the 
most  significant  capital  costs  associated 
with  the  flow  monitor  methodology,  but 
this  cost  would  also  have  to  be  incurred 
in  order  to  perform  testing  on  the 
alternative  methodology.  Similarly. 
some  of  the  most  significant  costs 
associated  with  the  ongoing  use  of  the 
flow  monitor  methodology  are  ongoing 
quality  assurance  and  data  reporting 
Performing  similar  quality  assurance 
and  data  reporting  is  also  a  requirement 
for  any  alternative  methodology.  For 
these  reasons.  EPA  believes  the  costs 
would  be  similar  In  addition,  if  the 
alternatives  are  allowed,  there  would  be 
an  additional  administrative  burden 
placed  on  both  States  and  sources  in 
prepanng  and  reviewing  applications 
for  alternative  methodologies. 


In  addition  to  the  specific 
requirement  to  use  flow  monitors  for 
coal-fired  facilities,  the  proposed 
revisions  to  40  CFR  part  75  change  some 
of  the  ongoing  quality  assurance  tests 
for  flow  monitors.  The  number  of  levels 
at  which  flow  relative  accuracy  test 
audits  (RATAs)  have  to  be  performed  is 
reduced,  but  an  additional  quarterly 
quality  assurance  of  the  flow  monitors 
has  been  added.  The  EPA  believes  that 
the  combined  effect  of  these  changes 
reduces  the  overall  cost  of  flow 
monitoring,  while  at  the  same  time 
improving  the  quality  of  the  data 

Another  significant  change  t>efween 
the  OTC  NOx  Budget  Program  and  the 
proposed  NOx  Biidget  Trading  Program 
would  be  in  the  options  allowed  for  low 
mass  emitting  units,  or  peaking  units, 
that  bum  oil  and/or  gas  The  OTC  NOx 
Budget  Program  offers  a  number  of 
different  options  for  these  units,  in 
addition  to  the  CEM  options  that  are 
allowed  for  all  sources  in  the  program. 
While  these  different  options  provide 
more  flexibility,  they  also  create  more 
confusion  and  complexity  for  smaller 
sources  The  EPA  believes  that  by 
proposing  fewer  options,  and 
simplif\ing  these  allowable  options  as 
much  as  possible,  tx)th  cost  and 
confusion  for  smaller  sources  can  be 
minimized  The  two  non-CEM  options 
that  the  proposed  revisions  to  40  CFR 
part  7,s  will  allow  for  smaller  sources 
are  the  use  of  a  default  emission  rate 
based  on  unit  type  and  fuel  bumed.  and 
the  use  of  source  testing  to  determine 
unit  specific  NOx  emission  rate  versus 
load  curves  The  use  of  default  emission 
rates  is  proposed  to  be  limited  to  units 
that  have  actual  emissions  and  projected 
emissions  using  such  default  emission 
rates  of  less  than  25  tons  per  year  The 
use  of  the  unit  specifii.  NOx  emission 
rate  versus  load  curves  is  proposed  to  be 
limited  to  units  that  qualify  as  peaking 
units  (a  unit  that  has  an  average 
capacity  of  no  more  than  10  0  percent 
for  three  years,  with  a  maximum 
capacity  of  no  more  than  20.0  percent  in 
any  one  of  those  years.) 

Most  of  the  other  changes  in  the 
proposed  revisions  to  40  CFR  part  75 
that  would  affect  OTC  NOx  Budget 
Trading  Program  sources  are  designed  to 
reduce  monitoring  costs  and  provide 
additional  flexibilities.  These  include;  a 
reduction  in  fuel  sampling  for  units  that 
use  fuel  sampling  and  analysis  to 
determine  heat  input:  more  flexibility 
for  the  scheduling  of  quality  assurance 
testing  to  accommodate  unexpected  unit 
outages;  and  an  option  to  reduce  the 
amount  of  missing  data  that  must  be 
reported  during  periods  of  monitor 
recertification.  More  information  on  all 
of  the  proposed  revisions  to  40  CFR  part 
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75  can  be  found  in  the  proposal  for  that 
rule  (notice  entitled  ".A.cid  Rain 
Program;  Continuous  Emission 
Monitonng  Revisions"  that  will  be 
published  in  the  Federal  Register  in  the 
near  future);  comments  on  them  should 
be  submitted  in  that  separate 
rulemaking 

5  Permitting 

The  OTC  program  does  not  explicitly 
require  permits  that  are  issued  or 
modified  for  use  under  the  OTC 
program  to  be  federally  enforceable.  The 
proposed  NOx  Budget  Trading  Rule 
requires  federally  enforceable  permits. 
The  EPA's  rationale  for  requiring 
federally  enforceable  pemiits  is  further 
explained  in  Section  V.C.3  of  this 
preamble  This  would  potentially 
require  the  OTC  States  to  amend  the 
permitting  provisions  in  the  OTC 
program. 

F.  New  Source  Review 

Under  section  173  of  the  CAA,  new 
and  modified  major  sources  located  in 
nonattainment  areas  must  offset  their 
new  emissions  The  EPA  believes  that 
this  requirement  can  be  met  through  a 
source's  participation  in  the  NOx 
Budget  Trading  Program  defined  in 
today's  proposed  rule.  Simply  put,  in  a 
system  where  the  level  of  emissions 
cannot  exceed  an  absolute  mass 
emissions  cap.  new  sources  of  emissions 
subject  to  the  system  must  acquire 
sufficient  NOx  allowances  elsewhere  in 
the  system  to  offset  any  new  emissions. 
Those  sources  from  whom  NOx 
allowances  are  acquired  must  also  hold 
sufficient  NOx  allowances  to  cover  their 
emissions  Therefore,  since  the  trading 
program  budget  would  not  be  increased 
for  sources  seeking  offsets.  NOx 
allowances  which  are  acquired 
necessarily  come  from  actual  emissions 
decreases  that  take  place  from  other 
sources  that  are  covered  by  the  cap. 
A  key  issue  is  how  sources  whose 
emissions  increases  are  subject  to  the 
major  NSR  offset  requirements  may 
become  participants  in  the  trading 
program  All  new  units  meeting  the 
proposed  appHcability  criteria,  and  all 
emissions  increases  at  existing  units 
meeting  these  criteria,  would  be  subject 
to  the  NOx  Budget  Trading  Rule  and, 
therefore,  would  be  participants  in  the 
trading  program.  However,  sources  in 
need  of  NSR  offsets  but  which  do  not 
meet  the  proposed  applicability  criteria 
may  wish  to  participate  in  the  trading 
program  so  as  to  satisfy  their  NSR  offset 
requirement  The  EPA"  notes  that  today  s 
proposed  rule  makes  no  specific 
provision  for  the  inclusion  of  these 
types  of  sources.  Since  EPA  believes 
there  may  be  significant  benefits  to 


integrating  any  new  source  review 
requirements  with  the  NOx  Budget 
Trading  Program,  inclusion  in  the 
trading  program  of  new  sources  that  do 
not  meet  the  proposed  applicability 
criteria  may  well  be  helphil  to  both 
those  sources  and  States  that  are 
concerned  about  finding  offsets  for  nev^ 
sources.  The  EP.A  solicits  comments  on 
allowing  the  opt  m  of  new  and  modified 
sources,  not  otherwise  subject  to  the 
program,  in  order  to  satish-  the  section 
173  offset  provisions  through 
participation  in  the  trading  program 
Commenters  should  consider  how  these 
sources  would  be  integrated  into  the 
trading  program  m  a  simple  and 
straightforward  manner  which  would 
not  compromise  any  of  the  program's 
goals  or  requirements.  For  example. 
EPA  expects  that  any  source  opting  mto 
the  trading  program  would  have  to  meet 
the  permitting,  monitoring,  and 
accountability  requirements  applicable 
to  core  sources.  At  this  time.  EPA  also 
solicits  recommendations  on   1 1 1  How 
the  section  173lc)(l)  requirements 
pertaining  to  the  geographic  location  of 
offsets  can  be  met  under  the  NOx 
Budget  Trading  Program  and  (2)  how  to 
reconcile  the  seasonal  nature  of  the 
proposed  rule  with  the  NSR 
requirements  that  the  total  annual 
tonnage  of  new  emissions  increases 
must  be  offset. 

G  End  Use  Energy  Efficiency  and 
Renewable  Energy 

1   Background 

This  Section  discusses  the  potential 
for  a  provision  within  a  State's  NOx 
Budget  Trading  Rule  to  recognize  and 
encourage  the  contribution  that  energy 
efficiencv  and  renewables  can  make  in 
meeting  the  NOx  budget  The  December 
workshop  with  State.  industr\  and  non- 
governmental organization 
representatives  included  a  discussion  of 
a  possible  role  for  energy  efficiencv  and 
renewables.  .\s  stated  m  the  December 
workshop,  energy  efficiency  and 
renewables  can  be  important 
components  of  an  effective  NOx 
reduction  strategy  Greater  deployment 
of  energy  efficiency  and  renewables 
technologies  cannot  only  be  a  cost- 
effective  means  of  preventing  emissions 
of  NOx  It  can  also  be  a  cost-effective 
way  of  preventing  emissions  of 
greenhouse  gases,  such  as  carbon 
dioxide  (CO:),  and  toxic  substances, 
such  as  mercury 

There  is  a  lar^e  potential  for  greater 
energy  efficiency  improvements  that 
reduce  energy  demand  In  addition, 
renewable  resources  that  reduce 
demand  at  the  consumer  level  are 
available,  including  technologies  that 


generate  electricity,  such  as  rooflop 
photovoltaics,  and  technologies  that 
reduce  electricity  demand  such  as  solar 
hot  water  heaters.  Greater  penetration  of 
energy  efficiency  and  distributed 
renewable  resources  in  the  marketplace 
can  save  companies  and  individuals 
money  and  promote  economic  growth, 
thus  reducing  the  economic  cost  of 
compliance  with  environmental 
requirements  These  savings  can  be 
passed  on  to  consumers  through  lower 
electricity  rates. 

The  EPA  has  examined  the  potential 
for  energy  efficiency  and  renewables  in 
the  SIP  call  region  The  most  recent 
information  on  this  potential  comes 
irom  the  Department  of  Energy's  (DOE's) 
"5-lab  study,"  which  quantifies  the 
potential  for  energy  efficiency  and 
renewables  to  reduce  carbon  emissions 
in  the  U.S.  via  two  scenarios.  The  first 
is  the  study's  "Efficiency"  case  which 
consists  of  the  potential  for  cost- 
effective  energy  efficiency  and 
renewables  technologies  to  penetrate  the 
market  given  an  invigorated  promotion 
effort  for  greater  market  transformation. 
The  second  scenario  is  the  "High 
Efficiency"  case,  which  demonstrates 
the  potential  for  emissions  reductions 
from  energy  efficiency  and  renewables 
measures  that  are  optimistic,  but 
feasible  to  undertake.  Both  the  DOE 
study  and  the  findings  and  results  from 
similar  analyses  that  have  been 
conducted  in  the  last  several  years  in 
different  States  or  groups  of  States 
within  the  proposed  ozone  transport 
nilemaking  region  show  substantial 
potential  for  NOx  reductions  and 
ancillary  benefits  from  greater  adoption 
of  energy  efficiency  and  renewable 
technologies.  According  to  an  analysis 
based  on  the  DOE  5-lab  study, 
approximately  1.700  TBtu  of  energy  can 
be  saved  by  2007,  resulting  in  over 
100,000  tons  of  avoided  seasonal  NOx 
emissions  in  the  SIP  call  region  if  the 
area  achieves  the  increased  rate  of 
energy  efficiency  improvement  outlined 
in  the  "Efficiency"  case.  These 
potentials  increase  to  over  3.000  TBtu  of 
energy  saved  and  over  200,000  tons  of 
avoided  seasonal  NOx  emissions  (or  13 
percent  of  the  total  tons  of  reductions 
needed)  under  the  5-lab  "High 
Efficiency  "  case  The  associated  carbon 
emissions  reductions  are  nearly  30 
million  metnc  tons  of  carbon  equivalent 
(MMTCE)  by  2007  for  the  •EfBciency" 
case,  and  over  50  MMTCE  for  the  "High 
Efficiency"  case. 

hi  a  recent  study  of  energy  efficiency 
opportunities  in  the  mid-Atlantic  States 
region  (including  New  York.  New  Jersey 
and  Pennsylvania),  the  American 
Council  for  an  Energy-Efficient 
Economy  (ACEEE)  concluded  that  over 
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2.800  TBtu  of  energy  could  be  saved  in 
this  area  by  2010  under  their  aggressive 
efficiency  scenario  This  translates  into 
over  200,000  tons  of  seasonal  NOx 
reduced  by  2007,  and  nearly  160  million 
metric  tons  (MMT)  of  carbon  emissions 
avoided.  Enhanced  deployment  of 
energy  efficiency  technologies  and 
distributed  renewable  resources, 
therefore,  may  be  an  important  policy 
tool  for  States  to  consider  in  achieving 
multiple  environmental  objectives. 

There  are  substantial  economic 
benefits  and  compliance  cost 
implications  for  using  energy  efficiency 
as  a  NOx  reduction  strategy  in  the 
proposed  ozone  transport  rulemaking 
region.  The  economic  benefits  of 
achieving  the  5-lab  study's  "Efficiency" 
case  level  of  improvement  include  the 
potential  for  creating  a  net  increase  of 
over  80,000  jobs.  For  the  "High 
Efficiency"  case,  over  160.000  new  jobs 
would  be  created.  The  mid-Atlantic 
study  shows  a  net  increase  of 
approximately  16.000  new  jobs  created 
in  the  region,  with  a  corresponding 
increase  in  gross  State  product  (GSP)  of 
over  $60  billion  by  achieving  the 
efficiency  potential  outlined  in  the 
study  Taking  advantage  of  all  of  the 
energy  efficiency  and  renewables 
potential  in  the  SIP  call  region  prior  to 
applying  other  NOx  control  methods, 
such  as  selective  catalytic  reduction 
(SCR)  or  selective  non-catalytic 
reduction  (SNCR),  can  lower  the  overall 
compliance  costs  of  meeting  the  NOx 
budget  as  well  as  reduce  overall  societal 
costs.  The  EPA's  initial  analyses  show 
that  compliance  costs  can  be  reduced  in 
2005  by  nearly  $150  million  through 
accelerated  adoption  of  energy 
efficiency  and  renewables  consistent 
with  the  5-lab  study  in  the  proposed 
ozone  transport  rulemaking  region. 

2.  Energy  Efficiency  and  Renewables 
Set-Aside  Options 

The  EPA  recognizes  and  has 
performed  analyses  that  demonstrate  the 
benefits  of  aggressive  adoption  of  energy 
efficiency  and  renewables  technologies 
as  a  NOx  reduction  strategy  in  the 
proposed  NOx  Budget  Trading  Program 
for  the  proposed  ozone  transport 
rulemaking  region.  However,  EPA  is  not 
proposing  a  specific  approach  for  an 
energy  efficiency  and  renewables  set- 
aside  for  NOx  Budget  Trading  Program 
in  this  action. 

During  the  December  workshop  and 
in  the  discussion  paper  that  was 
distributed  afterward,  EPA  stated  that 
an  energy  efficiency  and  renewables  set- 
aside  approach  put  forward  by  the 
Agency  should  meet  three  important 
goals:  (1)  reduce  the  total  economic  cost 
of  meeting  the  proposed  NOx  budget.  (2) 


promote  energy  efficiency  and 
renewables  as  effective  NOx  and 
pollutant-reducing  strategies  through 
the  accelerated  adoption  of  such 
practices  and  technologies,  and  (3) 
reduce  future  COj- related  liabilities  by 
recognizing  the  positive  impacts  of 
energy  efficiency  and  renewables  on 
carbon  emissions.  In  addition.  EPA 
stressed  that  two  key  principles  should 
guide  the  design  of  its  approach  for  a 
set-aside  program:  (1)  A  set-aside 
program  should  encourage  actions  that 
increase  efficiency  that  would  not 
otherwise  occur  without  the  program, 
and  (2)  the  set-aside  program  should 
maintain  the  integrity  of  the  NOx  cap 
The  EPA  noted  in  its  December 
workshop  discussion  paper  that  the 
difficulties  in  designing  an  approach 
consistent  with  our  objectives  of 
reducing  cost  and  meeting  the  goals  and 
principles  above  are  not  trivial.  At  this 
time.  EPA  does  not  have  adequate 
information  to  propose  an  approach  that 
will  accomplish  the  goals  and  meet  the 
Agency's  purposes,  while  adhering  to 
the  principles  and  addressing  the  design 
issues  outlined  at  the  December 
workshop 

The  EPA  is  not  including  a  proposal 
in  this  notice  to  include  an  energy 
efficiency  and  renewables  set -aside  in 
the  NOx  Budget  Trading  I*rogram  The 
EPA  continues  to  consider  whether  and 
how  to  develop  an  approach  to  include 
energy  efficiency  and  renewables  in  the 
NOx  Budget  Trading  Program.  As  part  of 
this  action,  EPA  today  requests  that 
interested  parties  submit  information 
addressing  the  design  issues  and 
questions  that  require  further 
investigation  which  are  outlined  below 
Should  EPA  conclude  in  the  future  that 
there  is  adequate  information  to  design 
an  approach  for  including  an  energy 
efficiency  and  renewables  set-aside  to 
meet  its  purposes,  EPA  will  either  issue 
a  proposal  or  guidance  as  appropriate. 

While  EPA  continues  to  examine  the 
possibility  of  designing  an  approach  for 
a  set-aside.  EPA  encourages  States  to 
consider  including  energy  efficiency 
and  renewables  in  their  State  NOx 
Budget  Trading  programs. 

•  Issue  (1)  Rewarding  Efficiency 
Improvements  Above  "Business  as 

Usual" 

In  developing  an  approach  for  energy 
efficiency  and  renewables  in  the  NOx 
Budget  Trading  Program.  EPA  believes 
it  IS  important  that  the  system 
encourage  actions  that  increase  the 
penetration  of  energy  efficiency  and 
renewables  improvements  beyond  the 
normal  rate  at  which  they  are  currently 
and  continuously  incorporated  into  all 
sectors  of  the  U.S.  economy.  Some 


remarks  received  in  response  to  the 
discussion  paper  were  of  the  opinion 
that  it  is  unnecessary  to  be  concerned 
with  business-as-usual  projects  (or 
"anyway"  tons  or  "anyway"  projects), 
specifically  because  the  respondents 
believe  that  the  restructuring  of  the 
electric  utility  industry  will  result  in  the 
decline  of  dememd  side  management 
(DSMl  programs  and  reduce  the  rate  of 
business-as-usual  energy  efficiency  and 
renewables  adoption  to  below  a 
meaningful  level  However,  because 
energy  efficiency  projects  often  yield 
very  attractive  internal  rates  of  return, 
many  above  35  percent,  and  because 
there  are  many  public  informaiion 
programs  and  private  businesses  aiming 
at  getting  more  energy  efficient  and 
renewables  products  and  choices  into 
the  market,  there  is  likely  to  be  a 
continuing  level  of  energy  efficiency 
improvement  in  the  US.  economy 
Allocating  NOx  allowances  to  existing, 
mandated  and  expected  energy 
efficiency  and  renewables  measures 
means  that  fewer  allowances  will  be 
available  to  encourage  incremental 
projects.  The  issue  is  in  determining 
how  to  differentiate  between  the  various 
types  of  measures  and,  particularly  in 
future  years,  determining  what  types  of 
measures  were  likely  to  have  happened 
without  the  set-aside  program   In  regard 
to  the  amount  of  "business-as-usual" 
energy  improvement  due  to  energy 
efficiency  and  renewables.  EP.^  requests 
the  following  information: 

Question  1   How  do  States  determine 
the  amount  of  'business-as-usuar' 
energy  efficiency  and  renewables 
occurring  across  all  sectors  of  the 
economy' 

Question  2.  What  information  do 
States  and  other  entities  have  about  the 
amounts  and  types  of  energy  efficiency 
and  renewables  that  have  been 
occurring  over  the  last  3-5  years? 

The  EPA  suggested  three  options  for 
determining  projects  eligible  for  set- 
aside  NOx  allowances  in  its  December 
workshop  discussion  paper.  One  option 
is  to  limit  the  reward  of  "business-as- 
usual "  projects  may  be  to  require  that 
projects  attain  a  sizable  efficiency 
improvement,  over  and  above  a  set 
minimum.  This  will  require  the 
development  of  a  set  of  average  energy 
improvement  metrics  for  the  residential, 
commercial  and  industrial  sectors.  As 
an  example,  projects  for  efficiency  in 
the  commercial  building  sector  would 
be  compared  to  a  target  set  below  the 
average  energy  use  per  square  foot  that 
achieves  a  particular  and  higher  level  of 
efficiency  than  that  of    business  as 
usual"  in  that  sector  Only  projects  that 
meet  or  exceed  the  target  would  be 
eligible  to  be  awarded  allowances,  and 
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the  size  of  the  award  would  be  based  on 
the  increment  of  improvement  between 
the  "business  as  usual"  average  and  the 
achievement  or  exceedance  of  the  target 

Two  other  options  involve  varying  the 
length  of  the  efficiency  reward  for 
different  types  of  energy  efficiency 
improvement  measures,  or  restricting 
the  number  of  NOx  allowances  available 
to  certain  types  of  improvements.  Under 
the  second  approach,  certain  types  of 
energy  efficiency  improvements  that 
have  already  been  implemented  or  are 
likely  to  be  implemented  without  an 
additional  incentive  (e.g.,  regulatorily 
mandated  improvements  unless 
implemented  early,  or  energy  efficiency 
improvements  of  products  that  bring 
them  up  to  the  industry  average)  would 
be  allocated  a  shorter  stream  of 
allowances,  while  new  and  innovative 
energy  efficiency  improvements 
(incremental  projects  above  "business- 
as-usual")  would  be  allocated  a  longer 
stream  of  NOx  allowances.  Under  the 
third  approach,  the  number  of  NOx 
allowances  allocated  to  energy 
efficiency  improvements  likely  to  occur 
anyway  is  restricted  to  some  portion 
(e.g..  50  percent)  of  the  full  number  of 
NOx  allowances  they  qualify  for  given 
the  actual  or  expected  load  reduction. 

Of  the  three  options,  the  first  seems  to 
offer  the  best  possibility  for  limiting 
rewards  for  energy  efficiency 
improvements  that  would  have  occurred 
anyway.  Options  two  and  three  would 
allocate  a  potentially  smaller  portion  of 
N'Ox  allowances  to  projects  that  have 
already  been  implemented,  are 
mandated,  or  are  deemed  to  belong  to  a 
classification  of  improvements  judged  to 
be  those  likely  to  occur  anyway.  Either 
of  these  latter  two  approaches  is 
difficult  because  it  requires  that  a  State 
be  able  to  differentiate  between  those 
measures  that  would  have  been 
implemented  anyway  versus  other  types 
of  energy  efficiency  improvements 
Option  one  would  require  that  projects 
attain  a  sizable  efficiency  improvement, 
over  and  above  a  set  minimum.  This 
would  require  the  development  of  a  set 
of  energy  improvement  metrics  for  the 
residential,  commercial  and  industrial 
sectors  to  use  to  distinguish  baseline 
from  accelerated  or  enlarged  adoption  of 
energy  efficiency  and  renewables.  One 
possibility  for  energy  efficiency  projects 
under  this  option  would  be  to  develop 
a  set  of  energy  use  or  intensity 
benchmarks  that  these  projects  would 
be  required  to  meet  or  exceed  in  order 
to  be  eligible 

The  EPA  could  use  information  from 
its  own  energy  efficiency  programs, 
such  as  Energy  Star  Buildings  and 
Energy  Star  Homes,  as  a  starting  point 
for  developing  benchmarks  in  the 


residential  and  commercial  buildings 
sectors  For  example,  in  its  Energy  Star 
Homes  program,  home  builders  agree  to 
construct  new  homes  that  will  be  30 
percent  more  energv  efficient  than  the 
Model  Energy  Code' (MEC)  The  EP.^ 
could  establish  the  "30  percent  better 
than  MEC"  as  the  benchmark  that  must 
be  attained  for  applicants  wishing  to 
receive  set-aside  NOx  allowances  based 
on  new  home  developments  that  are 
more  energy  efficient.  The  applicant 
would  have  to  first  demonstrate  that  the 
homes  built  meet  this  benchmark,  and 
then  could  be  awarded  NOx  allowances 
based  on  the  improvement  that  reaching 
the  benchmark  represents  in  that  sector 
In  considering  the  development  of 
benchmarks  to  limit  the  rewarding  of 
"business-as-usual"  projects,  EPA 
requests  the  following  information: 

Question  3.  Do  States  and  potential 
applicants  for  energy  efficiency  and 
renewables  NOx  allowances  have 
sufficient  information  about  energv 
improvement  metrics  (e.g.,  energy  use 
per  square  foot,  MEC)  or  can  they  gather 
sufficient  information  about  upgrade 
projects  in  order  to  be  able  to  compare 
the  results  of  these  projects  with  a 
benchmark  developed  for  that  category 
(residential,  commercial  or  industrial)  of 
upgrade? 

Question  4  If  so.  specifically  what 
types  of  energy  improvement 
measurements  and  information  about 
upgrade  projects  are  recorded  or 
gathered  by  States  and/or  potential 
applicants  for  energy  efficiency  and 
renewables  upgrades  or  projects'' 

Question  5.  In  addition  to  Energv  Star 
Buildings  and  Energy  Star  Homes  what 
other  options  are  there  for  developing 
benchmarks  in  the  residential  and 
commercial  buildings  sectors' 

Question  6.  What  kinds  of 
benchmarks  could  be  developed  for 
industrial  sedor  energy  efficiencv  and 
renewables  improvements,  and  how 
could  they  be  developed?  Since 
industries  have  both  process  and  non- 
process  energy  use.  how  could 
benchmarks  be  developed  for  process 
(e.g.,  motors,  compressed  air,  fans)  and 
non-process  (facility  lighting  and 
HVAC)  efficiency  measures  in  the 
industrial  sector? 

Question  7,  In  order  to  be  able  to  use 
benchmarks  for  industrial  sector  energv 
efficiency  it  is  necessary  to  separate  the 
facility's  non-process  energy  use  from 
its  process-related  energy  use.  What 
methods  might  be  used  for 
distinguishing  between  an  industrial 
facility's  non-process  energy  use  from 
its  process  energy  use? 


•  Issue  (2)  Appropriate  Size  of  the  Set- 
Aside  Allowance  Pool 

The  EPA  indicated  in  the  December 
workshop  discussion  paper  that  the 
energy  efficiency  and  renewables 
allowance  pool  within  the  budget  for 
the  NOx  Budget  Trading  Program 
should  be  set  at  an  amount  large  enough 
to  maximize  the  opportunities  to 
promote  energy  efficiency  and 
renewables  projects,  but  not  so  large  as 
to  overstate  the  efficiency  potential  so 
that  there  are  excess  NOx  allowances 
that  go  unallocated  As  pool  size  is 
related  to  the  rewarding  "business-as- 
usual"  issue,  EP.^  listed  two  alternatives 
in  the  December  workshop  discussion 
paper:  (1)  Limit  the  size  of  the  pool  and 
allocate  NOx  allowances  based  on 
criteria  that  would  minimize  their 
allocation  to  "business-as-usual" 
projects,  or  (2)  establish  a  larger  pool  so 
that  there  is  room  for  both  "business-as- 
usual"  projects  as  well  as  incremental 
energy  efTiciency  projects  h»eing 
undertaken.  Using  three  different 
methods  and  the  projections  for  energy 
efficienc)  potential  from  the  5-lab 
study.  EPA  showed  that  a  set-aside  pool 
in  the  range  of  5-20  percent  of  the  total 
electricity  NOx  budget  for  a  State  or 
across  the  region  could  be  considered 

Note:  these  figure*  do  not  include  a  portion 
of  the  nonutility  boiler  NOx  budget 

The  EP.^  received  remarks  indicating 
that  a  set-aside  pool  should  be  not  less 
than  20  percent  to  allow  for  the  full 
potential  of  both  energy  efficiency  and 
renewables  projects  Another 
recommendation  made  to  EPA  is  that  no 
specific  pool  size  should  be  set  within 
the  budget  for  the  NOx  Budget  Trading 
Program  Rather,  a  State  could  opt  to 
take  all  proposals  for  efficiency  and 
renewables  "off-the-top"  of  the 
allocation  pool,  and  allocate  the 
remainder  to  NOx  Budget  units.  Other 
respondents  to  the  December  discussion 
paper  remarked  that  an  "off-the-top" 
scheme  would  allow  too  little  certainty 
for  NOx  Budget  units  in  planning  for 
how  to  meet  the  NOx  cap.  With  regard 
to  pool  size.  EPA  requests  the  following 
information: 

Question  8  What  is  a  reasonable 
estimate  for  a  pool  size  within  the 
budget  for  the  NOx  Budget  Trading 
Program  to  award  incremental  energy 
efficiency  projects  that  would  not  be 
undertaken  without  the  availability  of 
set-aside  NOx  allowances'' 

Question  9.  For  States  that  may  be 
interested  in  an  "off-the-top"  allocation 
method  a';  opposed  to  a  fixed  percentage 
set-aside  for  energy  efficiency  and 
renewables  projects,  what  allocation 
met  hanisms  could  be  designed  to 
pro\ide  greater  certainty  to  NOx  budget 
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units  about  the  number  of  non-sel-aside 
NOx  allowance*  for  planning  purpose* 
for  the  upcoming  ozone  season' 

Once  a  pool  sire  is  determined,  the 
main  issue  of  concern  is  how  to 
translate  load  reductions  into 
allowances.  The  December  workshop 
discussion  paper  outlines  three  basic 
methods  under  consideration  by  EPA. 
The  first  method  would  be  to  develop  a 
flat,  region-wide,  average  NOx  rate  that 
represents  the  average  NOx  emissions 
reductions  expected  for  a  kWh  reduced. 
For  thisTmelhod.  the  rate  could  be  based 
on  one  of  three  NOx  rates:  (1)  The 
average  NOx  rate  calculated  by  dividing 
the  total  NOx  emissions  in  an  area  on 
an  annual  or  seasonal  basis  by  the  total 
fossil  fuel  generation  in  that  area  for  the 
same  time  period,  expressed  in  lbs  per 
IcWh  State  or  region  specific  data;  (2)  an 
average  NOx  rate  calculated  by 
multiplying  the  proposed  ozone 
transport  rulemaking  NOx  rate  of  0.15 
lbs  per  mmBtu  by  a  system  wide  average 
heat  rate  in  Btu  per  kWh;  or  (3)  an 
average  •marginal"  NOx  rate  in  lbs  per 
kWh  representing  the  generation  mix 
most  likely  to  be  hacked  out  on  the 
"margin."  This  marginal  NOx  rate  is 
calculated  by  dividing  the  difference  in 
NOx  emissions  in  an  uncapped  scenario 
between  a  reference  or  baseline  amount 
of  electricity  demand  and  a  reduced 
amount  of  demand  (e.g..  from  energy 
efficiency)  by  the  amount  of  generation 
(kWh)  avoided  due  to  the  reduction  in 
energy  demand. 

The  second  method  would  be  to 
develop  a  regional  or  a  State  specific 
NOx  rate  (average  or  marginal)  in  lbs/ 
kWh  utilizing  the  IPM  model  which 
would  more  accurately  take  into 
account  the  generation  mix  in  each  State 
and  the  power  pools  iji  which  they 
participate.  Developing  a  regional  or  a 
State  specific  rate  would  therefore  take 
into  account  the  amount  of  NOx 
reduction  actually  attributed  to  energy 
efficiency  in  an  uncapped  NOx 
environment.  This  method  would  Ukely 
result  in  different  NOx  factors  for  each 
State.  The  third  method  would  be  to 
develop  measure-specific  marginal  NOx 
rates  which  would  more  accurately 
represent  the  load  shape  associated  with 
particular  energy  efficiency  measures 
(i.e..  commercial  lighting  or  industrial 
motors),  or  alternatively.  NOx  factors  for 
"typical"  residential,  commercial  and 
industrial  loads.  This  method  would 
therefore  more  accurately  represent  the 
marginal  generation  units  that  would 
likely  be  dispatched  less. 

The  third  method,  if  used  to  develop 
measure-specific  factors,  could 
potentially  result  in  dozens  of  different 
NOx  rates  and  would  likely  be  too 
administratively  burdensome.  The  first 


and  second  methods  may  result  in 
either  overstating  or  understating 
emissions  reductions  for  a  particular 
State  One  respondent  expressed  a 
preference  for  State-specific  NOx  factors 
to  be  used  in  translating  energy  savings 
into  NOx  reductions  and  the 
corresponding  NOx  allowances. 
Although  State-by-State  factors  may 
more  accurately  reflect  the  fuel  mix  of 
a  particular  State,  the  use  of  different 
rates  and  whether  States  consistently 
use  either  an  average  or  a  marginal  NOx 
rate  may  impact  the  value  of 
allowances.  If  inconsistent  methods  are 
used  from  one  State  to  the  next,  then 
one  State's  efficiency  allowances  may  be 
construed  to  be  of  greater  value  than 
another  State's.  In  order  to  evaluate  the 
three  methods  or  an  alternative  to  these 
methods.  EPA  requests  the  following 
information: 

Question  10  What  access  do  States  or 
end  users  have  to  information  necessary 
to  obtain  or  calculate  the  average  NOx 
rate  or  the  marginal  NOx  rate  for  their 
State  or  power  pool  that  may  be  used  for 
translating  energy  efficiency  savings 
into  tons  of  NOx  reductions? 

Question  11.  If  a  marginal  NOx  rate  is 
not  available  or  calculable  and  an 
average  NOx  rate  is  used,  how  would  a 
State  or  end  user  take  into  account  the 
type  of  different  fossil  fuel  mix  that  the 
efficiency  savings  is  coming  from?  Is 
this  necessary  to  do? 

•  Issue  (3)  EligibiUty  of  and  Allocation 
to  Applicants  and  F*rojects 

Although  the  scope  of  the  set-aside 
comprises  appropriate  end  use  energy 
efficiency  and  distributed  renewables 
improvements,  it  is  not  intended  to 
limit  the  types  of  entities  that  may  apply 
for  allowances  based  on  completed  end 
use  efficiency  and  renewables  upgrades. 
But  keeping  in  mind  EPA's  overall 
objective  of  rewarding  real  reductions. 
States  may  want  to  consider  what  types 
of  end  users  could  implement  efficiency 
and  renewables  actions  that  best  fit  the 
criteria  of  providing  real  reductions,  and 
focus  their  efforts  on  providing 
incentive  for  those  types  of  entities.  The 
EPA  generally  believes  that  entities  that 
would  be  provided  this  incentive 
should  be  entities  that  would  not 
otherwise  be  holding  allowances  for  the 
purposes  of  being  able  to  emit  NOx 
Entities  holding  such  NOx  allowances 
for  these  purposes  have  a  direct 
incentive  to  take  actions  that  will  lower 
their  need  for  NOx  allowances  or  free 
up  NOx  allowances  for  trading,  and  so 
do  not  need  an  additional  incentive. 
With  regard  to  the  industrial  sector,  the 
previous  discussion  and  questions  about 
whether  benchmarks  can  be  determined 
for  improvements  in  the  industrial 


sector,  and  whether  or  not  industrial 
building  energy  use  can  be  separated 
from  industrial  process  use  may  be 
relevant  to  this  discussion.  Concerning 
which  end  users  it  may  be  more  or  less 
appropriate  to  award  with  NOx 
allowances  for  reductions  achieved 
through  greater  energy  efficiency  and 
use  oirenewable  resources,  EPA 
requests  the  following  information: 

Question  12.  In  determining  which 
entities  should  be  eligible  to  apply  for 
set-aside  NOx  allowances,  is  it 
appropriate  to  limit  eligibility  to  those 
entities  that  would  not  otherwise  be 
holding  NOx  allowances  for  the 
purposes  of  being  able  to  emit  NOx?  If 
not,  why  not? 

In  addition,  for  reasons  of 
administrative  ease,  it  may  be  best  for 
entities  to  be  required  to  meet  a 
minimum  level  of  efficiency 
improvement  or  NOx  reduction  The 
purpose  of  this  requirement  would  be  to 
prevent  the  submission  of  large  numbers 
of  applications  for  small  amounts  of 
reductions,  which  may  cause  an 
excessive  administrative  burden, 
particularly  in  terms  of  time  required  for 
processing  and  veriru;ation  For 
example,  applications  for  NOx 
allowances  of  less  than  one  ton  of  NOx 
may  be  impractical  because  an 
allowance  is  defined  as  one  ton  of  NOx 
emissions  It  may  be  advisable  to  set  a 
higher  threshold  of  NOx  reductions, 
such  as  five  or  ten  tons  or  more,  as  a 
minimum  for  applit:ation  This  would 
mean  that  an  applicant  for  set-aside 
NOx  allowances  would  have  to  bring  in 
energy  efficiency  and  renewables 
projects  that  total  no  less  than-five  or 
ten  tons  of  NOx  reductions  in  order  to 
be  considered  for  an  award  Concerning 
minimum  thresholds  for  an  award.  EPA 
requests  the  following  information: 

Question  13.  How  many  applications 
could  a  State  reasonably  review  on  an 
annual  basis  for  the  set-aside  without 
causing  an  inordinate  administrative 
burden?  What  would  be  the  incremental 
administrative  cost  associated  with  the 
application  process  for  the  set-aside' 

"There  is  also  a  concern  about  whether 
or  not  the  location  of  the  applying  entity 
or  where  the  energy  efficiency  or 
renewables  improvement  is 
implemented  matters.  The  location  of 
the  applying  entity  theoretically  should 
not  matter,  as  long  as  the  energy 
efficiency  and  renewables 
improvements  result  in  NOx  reductions 
in  the  proposed  ozone  transport 
rulemaking  region. 

However,  there  may  be  concern  about 
awarding  allowances  for  end  use 
efficiency  for  projects  in  a  State  within 
the  ozone  transport  rulemaking  region 
where  the  load  reduction  or  the  majority 
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of  the  load  reduction  is  realized  at  an 
electricity  generating  unit  that  is  located 
outside  the  NOx  Budget  Trading 
Program  region.  If  it  is  likely  that  the 
end  use  efficiency  will  result  in  load 
reductions  occurring  outside  of  the 
proposed  ozone  transport  rulemaking 
region,  then  the  amount  of  NOx 
allowances  to  be  awarded  should 
perhaps  be  adjusted  to  exclude  the 
reductions  occurring  outside  the  region. 
This  IS  in  keeping  with  the  principle  of 
maintaining  the  integrity  of  the  NOx 
budget  However,  in  order  to  do  this. 
States  must  be  able  to  reasonably 
estimate  what  amount  of  generation  is 
produced  within  the  region  versus  that 
which  is  being  imported  from  outside 
the  area  In  this  regard,  EPA  requests  the 
following  information: 

Question  14  Will  States  be  able  to 
reasonably  estimate  the  amount  of 
generation  produced  within  their  States 
and  being  imported  from  within  the 
proposed  ozone  transport  rulemaking 
region  versus  that  which  is  being 
imported  from  outside  the  region?  How? 

Question  15.  Is  it  necessary  to  make 
adjustments  that  would  be  to  account 
for  reductions  from  energy  efficiency  or 
renewables  occurring  outside  the 
proposed  ozone  transport  rulemaking 
region,  and  if  so.  what  mechanisms  are 
there  for  doing  so' 

There  is  also  the  matter  of  whether 
allowances  for  energy  efficiency 
improvements  should  be  awarded  for 
actions  that  occur  during  the  years  prior 
to  the  start  date  for  the  NOx  Budget 
Trading  Program  Since  the  first  year  for 
the  trading  program  is  2003,  it  may  be 
possible  to  award  NOx  allowances  for 
energy  efficiency  and  renewables 
measures  that  are  initiated  and  come  on 
line  between  the  finalization  of  the 
proposed  NOx  Budget  Trading  Rule  and 
the  2003  control  period.  This  would 
effectively  give  end  users  credit  for  early 
actions  taken  to  become  more  energy 
efficient  or  to  bring  on  new  renewable 
resources  prior  to  the  need  for 
additional/other  controls  to  meet  the 
NOx  budget.  In  considering  giving 
credit  for  early  actions  in  the  form  of 
NOx  allowances  from  the  set-aside  pool. 
EPA  requests  the  following  information: 

Question  16.  What  amount  or  level  of 
incremental  energy  efficiency 
improvements  or  renewable  resources, 
greater  than   "business-as-usual,"  could/ 
may  come  on  line  if  credit  for  early 
action  is  given  in  the  form  of  NOx 
allowances  from  a  set-aside  that  would 
be  available  for  trading  once  the  trading 

program  begins? 

Question  17.  If  no  incremental 
projects  could  come  on  line  under  an 
earlv  credit  scheme,  what  are  the 
barriers  preventing  them? 


.\nother  topic  of  importance  in  this 
area  is  the  timing  of  applications  for 
projects  to  be  considered  for  NOx 
allowances  and  how  entities  should 
apply.  This  concerns  whether  or  not  an 
end  user  may  be  awarded  energy 
efficiency  or  renewables  NOx 
allowances  prior  to  the  implementation 
of  the  improvement,  or  if  an  award  can 
only  be  made  after  the  improvement  is 
in  place  and  has  demonstrated  results 
While  it  would  be  unwise  to  award 
allocations  based  on  estimated  savings 
alone,  greater  incentive  is  provided  to 
potential  projects  if  the  applicant  has 
some  degree  of  reasonable  certainty  of 
receiving  allowances  for  a  project  that  is 
being  considered,  provided  that  the 
expected  energy  savings  and  NOx 
reductions  are  achieved  One  option  is 
to  design  a  two-step  application  process, 
where  an  applicant  makes  a  submission 
sufficiently  prior  to  the  first  ozone 
season  for  which  that  efficiency 
renewable  project  will  be  operational. 
The  State  would  review  the  project 
proposal  and  pre-qualify  that  the  project 
is  eligible  for  allowances  Then  pnor  to 
an  ozone  season,  the  applicant  must 
make  a  demonstration  (eg,  of  six 
months  or  more)  and  verify  whether  the 
appropriate  efficiency  standard(s)  or 
benchmark(s)  has  been  met.  If  the 
demonstration  and  verification 
requirements  are  met,  the  State  would 
then  issue  the  appropriate  amount  of  an 
allowance  award.  This  option  may 
provide  more  certainty  to  the  project 
sponsor  or  applicant  pnor  to 
undertaking  the  project  and  may  give 
the  State  a  better  estimate  of  what  level 
of  activity  will  occur  for  efficiency  set- 
aside  allowances  prior  to  the  ozone 
season  However,  this  option  will 
require  two  rounds  of  review  for  each 
project  or  application  and  so  may  be 
more  administratively  burdensome. 
Another  option  would  be  to  use  a 
single-step  application  process,  where 
applications  would  be  made  several 
months  ahead  of  an  ozone  season  for 
projects  that  are  in  place  and  can 
demonstrate  and  verify  reductions  at 
time  of  application   If  the  project  meets 
eUgibility  criteria  and  expected 
reductions  have  occurred  in  line  with 
efficiency  standard  or  benchmark,  the 
State  would  certify  that  applicant  be 
awarded  allowances  for  the  appropriate 
ozone  seasonls)  This  second  option 
may  be  less  burdensome,  but  it  may  be 
more  difficult  to  determine  under  this 
method  which  projects  could  be 
interpreted  as  "business-as-usual"  types 
of  projects,  since  they  will  already  have 
been  put  in  place  without  any  guarantee 
of  receiving  NOx  allowances  In  regard 
to  determining  the  process  for  a  proiect 


to  apply  for  allowances,  EPA  requests 
the  following  information: 

Question  18.  Which  option  for 
reviewing  and  processing  of 
applications  for  energy  efficiency  and 
renewables  NOx  allowances  is 
preferable  and  why?  What  is  the 
estimated  administrative  burden 
associated  with  each  option? 

Question  19.  Are  there  other  options 
for  reviewing  and  processing 
applications  that  offer  a  reasonable 
degree  of  incentive  and  certainty  to 
applicants  while  minimizing  the 
administrative  burden  to  States?  What  is 
the  estimated  administrative  burden'' 

The  final  matter  in  this  issue  area  is 
how  to  handle  over  or  under 
subscription  of  an  energy  efficiency  and 
renewables  set-aside  pool.  Two  options 
outlined  in  EPA's  December  workshop 
discussion  paper  for  dealing  with 
leftover  NOx  allowances  in  a  given  year 
or  period  include:  (1)  Banking  the 
allowances  to  be  used  for  potential 
shortfalls  in  future  years,  or  (2)  retiring 
them  The  two  options  outlined  in  the 
December  workshop  discussion  paper 
for  dealing  with  shortfalls  in  NOx 
allowances  in  a  given  year  or  period 
include:  (1)  Deferring  allocation  of 
allowances  for  later  applicants  in  the 
cycle  until  the  following  year,  or  (2) 
setting  aside  a  larger  portion  of 
allowances  from  the  NOx  budget  to 
award  end  use  energy  efficiency  and 
renewables  if  shortfalls  become  a 
chronic  problem  One  response  to  this 
issue  in  the  Decemt)er  workshop 
discussion  paper  recommends  not 
setting  a  specific  level  of  allowances  in 
the  set  aside,  but  rather  allocating  all 
NOx  allowances  necessary  to  cover  the 
eligible  applications  for  efficiency  and 
renewables  measures  in  a  given  period 
first,  then  allocating  the  balance  of 
allowances  to  NOx  budget  units. 
However,  the  EPA  is  concerned  that  this 
method  provides  too  little  certainty  to 
NOx  budget  units  in  terrns  of  being  able 
to  plan  for  the  number  of  allowances 
they  will  need  for  a  given  ozone  season 
and  to  consider  allowance  trading. 
Another  suggestion  received 
recommends  discounting  the 
allowances  in  the  pool  sufficiently  to  be 
able  to  cover  any  over  subscription  in  a 
given  period.  This  method  would  likely 
result  in  differences  in  the  amount  of 
allowances  allocated  to  equivalent 
projects  that  are  submitted  for 
consideration  in  different  periods.  With 
respect  to  under  or  over  subscription  of 
the  allowance  pool.  EPA  requests  the 
following  information: 

Question  20.  Which  of  the  options 
listed  above  for  over  subscription  and 
for  under  subscription  of  the  set-aside 
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pool  is  more  administratively  feasible 
for  a  Stale,  and  why? 

Question  21  What  other  options  or 
suggestions  could  be  considered  for 
handling  the  over  subscription  or  under 
subscription  of  the  set-aside  pool? 

•  Issue  (41  Persistence  of  Efficiency 
Award 

Because  energy  efficiency  and 
renewables  measures  result  in 
permanent  improvements  in  energy  use 
and  NOx  reductions,  it  may  be 
appropriate  to  award  energy  efficiency 
and  renewables  NOx  allowances  to 
these  projects  for  more  than  one  year. 
This  provides  a  stream  of  allowances 
and  provides  greater  incentive  for 
incremental  projects  to  be  undertaken. 
There  are  tradeoffs,  however,  between 
the  length  of  the  stream  of  allowances 
awarded  to  a  project  and  the  ability  to 
maintain  sufficient  availability  of 
allowances  over  time  to  provide 
incentive  for  new  projects  that  might 
not  otherwise  be  financially  viable.  A 
shorter  stream  of  energy  efficiency  NOx 
allowances  provides  greater  availabiUty 
of  such  NOx  allowances  over  time  to 
reward  new  projects,  but  provides  less 
of  an  incentive  (due  to  lower  valuel  to 
luidertake  such  projects.  A  longer 
stream  provides  more  financial 
incentive,  but  limits  the  availability  of 
allowances  for  future  projects. 

One  respondent  to  the  EPA  December 
workshop  discussion  paper  suggested 
that  a  five-year  stream  of  allowances 
should  be  sufficient  to  provide  incentive 
for  new  projects  that  might  not 
otherwise  be  financially  viable.  And 
since  the  proposed  NOx  Budget  Trading 
Rule  sets  a  five-year  period  as  the 
duration  of  the  initial  allowance 
allocation  to  NOx  budget  units.  EPA 
believes  that  it  is  appropriate  to  set  the 
duration  of  energy  efficiency  awards  to 
five  years.  With  regard  to  an  appropriate 
duration  of  award  for  energy  efficiency 
and  renewables4)rojects,  EPA  requests 
the  following  information 

Question  22  How  large  an  incentive 
would  a  muhi-year  or  a  five-year  stream 
of  allowances  provide  for  new  energy 
efficiency  or  renewables  projects  that 
might  not  occur  otherwise? 

Question  23.  What  kinds  of 
incremental  projects  might  be 
implemented  as  the  result  of  a  multi- 
year  or  five-year  stream  of  NOx 
allowances? 

•  Issue  (5)  Verification  Requirements 
and  Procedures 

In  order  to  ensure  that  energy  savings 
are  measured  in  a  reliable  and 
consistent  manner  that  provides  valid 
information  about  the  NOx  reductions 
achieved,  and  that  can  be  used  in 


translating  these  savings  into  their 
associated  NOx  reductions  for  purposes 
of  awarding  NOx  allowances,  a  set-aside 
program  should  have  effective 
verification  requirements  and 
procedures. 

Some  respondents  to  the  December 
workshop  discussion  paper  affirmed  the 
need  for  strong  measurement  and 
verification  protocols,  but  also  stressed 
that  it  is  important  that  the  methods 
chosen  should  not  be  too  complex.  In 
addition,  it  was  suggested  that  the 
methods  and  the  degree  of  verification 
fit  the  type  of  measure  and  the  entity. 
However,  it  is  important  that  the 
methods  used  for  measurements  are 
reasonably  consistent  among  all  entities 
participating  in  any  set-aside  programs 
in  the  proposed  ozone  transport 
rulemaking  region.  Further,  some 
respondents  stated  that  the  methods 
used  for  awarding  set-aside  allowances 
should  be  as  accurate  as  the  methods 
used  for  monitoring  NOx  budget  units 
for  their  use  of  allowances 

There  are  three  major  existing  energy 
efficiency  measurement  protocols  that 
may  be  used  to  verify  reductions  for 
purposes  of  a  set-aside  program:  (1)  The 
Conservation  Verification  Protocol 
(CVP)  of  the  Acid  Rain  Program.  (2)  the 
International  Performance  Measurement 
and  Verification  Protocol  (EPMVP) 
developed  by  DOE  with  energy  service 
company  (ESCO)  input,  and  (3)  New 
Jersey's  Measurement  Protocol  for 
Commercial.  Industrial  and  Residential 
Facilities  (MPCIRF). 

The  CVP  prescribes  measurement 
methods  and  confidence  levels  for 
utilities  to  use  in  claiming  sulfur 
dioxide  (SO2)  allowances  for  savings 
produced  by  DSM  measures.  Although 
the  CVP  is  comprehensive,  this  protocol 
may  not  be  appropriate  to  EPA's 
purposes  in  a  NOx  set-aside  program 
because  the  CVP  was  developed  for 
utilities,  and  the  set-aside  focuses  on 
demand  side  improvements.  DOE 
developed  the  IPMVP  with  ESCOs  so 
they  could  use  them  with  their 
customers  to  develop  performance 
contracts  for  efficiency  measures.  The 
IPMVP  however,  has  no  regulatory 
component,  and  some  of  the  verification 
methods  it  prescribes  do  not  require  the 
actual  measurement  of  energy  savings. 
The  MPCIRF  prescribes  precise 
monitoring  and  verification 
methodologies  by  project  typ«  and  also 
provides  procedures  for  developing  new 
monitoring  and  verification  methods.  In 
order  to  determine  what  kinds  of 
reliable  protocols  exist  or  may  need  to 
be  developed.  EPA  requests  the 
following  information; 

Question  24.  What  is  the  degree  of 
reliability  and  validity  of  the 


verification  methods  used  in  these 
protocols?  What  is  the  administrative 
burden  associated  with  the  use  of  one  or 
more  of  these  protocols? 

Question  25.  Are  there  particular 
parts  or  sections  of  one  or  more  of  these 
protocols  that  work  particularly  well 
and  should  be  included  in  or  used  as  a 
model  in  developing  a  new 
measurement  and  verification  protocol? 

Why? 

Question  26.  What  other  protocols 
besides  the  CVP.  the  IPMVP  and  the 
MPQRF  exist  that  States  or  other 
entities  have  used  to  monitor  and  verify 
energy  efficiency  projects' 

Question  27.  What  is  the  degree  of 
reliability  and  validity  of  the 
verification  methods  used  in  these 
alternative  protocols,  and  what  is  the 
associated  administrative  burden? 

Where  the  degree  of  reliability  and 
validity  in  the  measurement  of  energy 
efficiency  and  renewables 
improvements  is  low,  it  is  possible  for 
a  tradeoff  to  be  made  between  the  level 
of  verification  required  (i  e  ,  the 
certainty  of  load  reduction)  and  the 
possibility  that  a  given  measure  will  not 
result  in  the  expected  load  reduction.  A 
discount  factor  or  rate  that  is 
commensurate  with  the  level  of 
uncertainty  of  the  reductions  can  be 
applied  to  lower  the  total  amount  of 
load  reduction  that  would  be  awarded 
allowances.  The  less  stringent  the 
verific:ation  requirements,  the  higher  the 
discount  rates  should  be  set. 

One  option  in  developing  alternative 
verification/NOx  allowance  discounting 
strategies  is  to  determine  the 
uncertainty  bounds  associated  with  a 
specific  verification  approach,  and  then 
set  the  discount  rate  such  that  there  is, 
for  example,  a  90  or  95  percent 
probability  that  all  of  the  allowances 
that  would  be  awarded  represent  true 
load  reductions.  For  a  more 
conservative  approach,  the  rate  could  be 
set  at  a  99  percent  probability  level.  One 
variation  on  this  option  is  to  establish 
several  verification/discount  strategies 
rather  than  just  one.  These  strategies 
could  range  from  a  low  verification/high 
discount  rate  to  a  high  verification/low 
or  no  discount  rate.  With  regard  to 
verification/allowance  discounting 
strategies,  EPA  requests  the  following 
information: 

Question  28.  What  are  other  options 
to  the  verification/allowance 
discounting  strategies  outlined  above? 

Question  29.  What  kinds  of  record 
keeping  are  currently  done  by  States  or 
others  to  monitor  the  progress  and  track 
the  results  of  energy  efficiency  and 
renewables  projects  being  done? 

Question  30.  Which  option  seems 
most  manageable  for  States?  Why? 
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VI.  Interaction  with  Title  IV  NOx  Rule 

On  April  13.  1995,  EPA  promulgated 
NOx  emission  rate  limitations  (in  lb/ 
mmStu)  for  certain  types  of  coal-fired 
utility  boilers  for  the  Acid  Rain  Program 
under  title  I\'  of  the  Act  (60  PR  18751. 
April  13.  1995).  The  EPA  set  limits  of 
0.45  and  0.50  Ib/mmBtu.  respectively, 
for  tangentially  fired  boilers  and  dry 
bottom,  wall  fired  boilers  ("Group  1 
boilers  ").  On  December  19,  1996,  EPA 
promulgated  additional  NOx  emission 
rate  limitations  for  Phase  II  of  the 
program,  i.e.,  revised  limits  for  Group  1 
boilers  and  new  limits  for  cell  burner, 
cyclone,  wet  bottom,  and  vertically  fired 
boilers  ("Group  2  boilers ')  (61  FR 
67112,  December  19.  1996).  In  setting 
the  December  19.  1996  NOx  limits,  EPA 
also  promulgated  a  final  rule  provision 
(which  was  to  be  included  m  40  CFR 
part  76  of  the  acid  rain  regulations)  that 
addressed  the  relationship  between  NOx 
requirements  under  titles  I  and  IV  of  the 
CAA   .A.S  part  of  recent  litigation  in 
which  the  December  19,  1996 
regulations  were  upheld  by  the  Court 
(Appalachian  Power  v.  U.S.  EPA,  No. 
96-1497.  slip  op  (DC.  Cir..  February 
13,  1998)),  EPA  requested  a  remand, 
which  was  granted  by  the  Court,  of  40 
CFR  76  16  in  order  to  provide  additional 
opportunity  for  public  comment  on  the 
provision  The  EPA  is  therefore 
including  in  today's  action  a  proposed 
40  CFR  76  16  that  is  largely  the  same  as 
the  remanded  rule  provision.  Obviously, 
in  proposing  a  new  40  CFR  76.16,  EPA 
is  not  requesting  comment  on  any 
aspect  of  the  December  19,  1996  final 
rule,  including  any  issues  addressed  by 
the  Court  in  Appalachian  Power. 

The  EPA  believes  that  NOx  reduction 
initiatives  under  title  I  and  title  IV 
should  be  coordinated,  consistent  with 
statutory  requirements,  in  a  way  that 
promotes  the  goal  of  achieving 
necessary  NOx  reductions  in  a  cost- 
effective  manner  In  particular,  today's 
proposed  40  CFR  76.16,  which  is 
proposed  to  be  added  to  40  CFR  part  76 
of  the  Acid  Rain  regulations  under  title 
IV,  promotes  this  goal  through 
provisions  that  address  the  interaction 
of;  (1)  efforts  under  title  I,  e.g.,  the 
proposed  transport  rulemaking,  to 
reduce  NOx  emissions  through  cap-and- 
trade  programs;  and  (ii)  the 
iCblishment  of  the  title  IV  Phase  U 
NOx  limits,  i.e.,  the  revised  limits  of 
0  40  and  0.46  Ib/mmBtu  respectively  for 
tangentially  fired  and  dry  bottom,  wall- 
fired  utility  boilers  and  the  new  limits 
of  0.68,  0.86,  0.84,  and  0.80  Ib/mmBtu 
resp>ectively  for  cell  burner,  cyclone, 
wet  bottom,  and  vertically  fired  utility 
boilers. 


Many  utility  boilers  subject  to  the  title 
IV  Phase  II  .NOx  limits  are  likely  to  face 
significant,  additional  NOx  reduction 
requirements  as  a  result  of  the  proposed 
SIP  call  If,  as  EPA  recommends,  the 
proposed  SIP  call  requirements  are 
implemented  in  the  form  of  a  cap-and- 
trade  program  and  the  program  results 
in  utility  NOx  emission  reductions 
exceeding  those  that  would  be  required 
by  utility  boilers  complying  with  title  IV 
Phase  II  NOx  limits.  EP.X  believes  that 
the  cap-and-trade  system  should  be 
relied  on.  in  lieu'bf  the  title  I\'  Phase  II 
NOx  limits,  to  the  fullest  extent 
permissible  under  the  CAA.  Under  such 
an  approach,  the  reductions  achievable 
under  title  IV  will  still  be  realized  but 
in  a  manner  that  allows  utilities  to  take 
advantage  of  the  cost  savings  that  result 
from  flexibility,  within  a  cap.  to  trade 
allowances  among  utilities,  as  well  as 
among  boilers  owned  by  a  single  utility. 
Under  the  Acid  Rain  Program  in  title  IV 
(as  under  other  emission  limit 
programs),  each  individual  utility  boiler 
must  generally  meet  the  applicable  NOx 
limit;  only  boilers  with  the  same  owner 
or  operator  may  average  their  emissions 
and  comply  with  a  weighted  average 
NOx  limit  under  a  NOx  averaging 
plan. 20  Relief  from  the  title  IV  Phase  II 
NOx  limits  is  appropriately  limited  to 
utility  boilers  in  the  State  or  States 
covered  by  the  cap-and-trade  regime 

Under  today's  proposed  §  76.16,  the 
Administrator  retains  the  authority  to 
relieve  boilers  subject  to  a  cap-and-trade 
program  under  title  I  from  the  Phase  II 
NOx  limits  under  section  407fb)(2)  if  the 
Administrator  finds  that  alternative 
compliance  through  the  cap-and-trade 
program  will  achieve  the  same  or  more 
overall  NOx  reductions  from  those 
boilers  than  will  the  section  407fb)(2) 
emission  limitations.  Section  76  16  sets 
forth  the  criteria  that  the  cap-and-trade 
program  must  meet  in  order  to  ensure 
that  the  program  will  yield  the 
necessary  NOx  reductions.  Since 
alternative  compliance  will  be  allowed 
only  if  the  necessary  NOx  reductions 
will  still  be  made,  this  approach  is 
consistent  with  the  purposes  of  title  FV 
and  the  Act  in  general 

The  EPA  beheves  that  it  has  the 
authority  under  section  407(b)(2)  to 
provide  relief  from  the  revised  Group  1 
limits  and  the  Group  2  limits  where  the 
cap-and-trade  program,  replacing  those 
limits,  provides  for  the  same  or  greater 
NOx  emissions  reductions  and  tJhus  the 
same  or  greater  environmental 


'"In  addition,  if  it  is  damonstrated  that  a  boiler 
with  installMJ  NOx  control  technology  deiigned  ic 
meet  the  applicable  standard  NOx  limit  cannot 
meet  that  limit,  the  boiler  may  be  assigned  a  less 
stringent,  alternative  omiasion  limitation  unde.'  'itle 
IV. 


protection.  With  regard  to  Group  1 
boilers  not  subject  to  the  existing  Group 

I  limits  until  2000  (i.e..  Group  1  Phase 

II  boilers),  section  407(b)(2) j)rovides 
that  the  Administrator  "may"  estabhsh 
more  stringent  emission  limitations  if 
more  efTective  low  NOx  burner 
technology  is  available  (42  U.S.C 
7651f(b)(2)).  The  Administrator 
exercised  her  discretion  to  revise 
generally  the  Group  1  limits  because 
more  effective  low  NOx  burner 
technology  is  available,  and  the 
resulting  additional  reductions  are  cost 
effective,  represent  a  reasonable  step 
toward  achieving  regional  NOx 
reductions  that  are  likely  to  be  needed, 
and  are  consistent  with  section  401(b) 
(61  FR  671137).  If  it  is  detennined  that. 
for  boilers  in  certain  States,  NOx 
emissions  will  be  the  same  or  lower 
under  a  cap-and-trade  program  than 
under  «he  revised  Group  1  limits  (and 
the  Group  2  limits),  it  is  reasonable  to 
conclude  that  it  is  not  necessary  to 
revise  the  Group  1  limits  for  those 
boilers.  Imposing  the  revised  Group  1 
limits  on  boilers  subject  to  such  a  cap- 
and-trade  program  could  limit  the 
flexibility  of  utilities  under  the  cap-and- 
trade  program  and  thereby  limit  the 
potential  cost  savings  from  trading. 
While  emissions  averaging  under 
section  407(e)  provides  some  fiexibility 
for  a  utility  to  overcontrol  at  its  cheaper- 
to-control  boilers  and  undercontrol  at  its 
more-expensive-to-control  boilers, 
averaging  is  limited  by  statute  to  boilers 
with  the  same  ovvner  or  of>erator.  In 
contrast,  under  a  cap-and-trade 
program,  utilities  may  overcontrol  at 
some  of  their  units  and  sell  NOx 
allowances  to  other  utilities  that  may 
undercontrol  at  some  of  their  units.  It  is 
this  greater  flexibility,  within  a  total 
annual  emissions  cap.  that  provides  the 
opportunity  to  reduce  compliance  costs. 
If  boilers  subtect  to  a  c^ap-and-trade 
program  are  relieved  of  comphance  with 
the  revised  Group  1  limits,  this  will 
likely  result  in  achievement  of 
reductions  in  a  more  cost-effective 
manner  than  if  the  revised  Group  1 
limits  continued  to  be  imposed  on  these 
boilers 

Section  407(b)(2)  gives  the 
Administrator  discretion  to  make  more 
stringent  the  initial  Group  1  limits 
established  in  1995,  i.e..  0  45  and  0.50 
Ib/mmBtu  respectively  for  ta.agentially 
fired  and  dr>  bottom  wali-fired  utility 
boilers  (60  F^R  18751J  but  not  to  relax 
these  initial  limits  Thus,  the  initial 
Group  1  limits  will  apply  to  Group  1 
boilers  covered  by  a  cap-ana-trade 
program  While  retaining  the  initial 
Group  1  limits  means  thai  there  may  be 
less  flexibility  than  if  there  were  no 
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section  407  limits  on  these  boilers, 
relieving  the  boilers  of  the  revised 
Group  1  limits  still  results  in  some 
increased  flexibility  and  therefore  is 
likely  to  yield  cost  savings. 

Similarly,  with  regard  to  Group  2 
boilers,  section  407(b)(2)  requires  that 
the  Administrator,  taking  account  of 
environmental  and  energy  impacts,  set 
emission  limits  that  are  based  on  the 
reductions  achievable  using  available 
control  technologies  with  cost 
effectiveness  comparable  to  low  NOx 
burners  on  Group  1  boilers.  In  setting 
the  Group  2  limits,  the  Administrator 
relied  in  part  on  the  additional  NOx 
reductions  that  will  result  and 
determined  that  these  reductions  are 
cost  effective,  represent  a  reasonable 
step  toward  achieving  necessary 
regional  NOx  reductions,  and  are 
consistent  with  section  401(b)  (61  FR 
671 14).  Again,  if  greater  reductioiw  from 
boilers  in  a  State  or  group  of  States  can 
be  achieved  through  a  capand-trade 
program  in  a  more  cost-effective  manner 
than  through  imposition  of  Group  2 
limits  (and  revised  Group  I  limits)  on 
the  boilers,  it  is  reasonable  to  relieve 
those  units  of  the  Group  2  limits.  Taking 
account  of  these  environmental  and  cost 
impacts,  the  Administrator  can,  in  such 
circumstances,  allow  the  cap-and-trade 
program  to  apply  in  lieu  of  the  Group 
2  limits. 

Proposed  40  CFR  76.16  establishes  the 
procedural  and  substantive 
requirements  for  relieving  boilers  of  the 
revised  Group  1  limits  and  the  Group  2 
limits.  The  proposed  rule  itself  does  not 
grant  or  require  such  relief,  Instead, 
under  the  proposed  rule,  the 
Administrator  has  the  discretion  to  act. 
on  a  case-by-case  basis  consistent  with 
the  established  procedures,  to  provide 
such  relief  if  he  or  she  determines  that 
the  substantive  requirements  are  met. 
Consideration  of  whether  to  relieve 
boilers  under  a  cap-and-trade  program 
of  the  section  407(b)(2)  limits  may  be 
initiated  either  by  a  petition  by  a  State 
or  group  of  States  or  on  the 
Administrator's  own  motion.  Because  of 
the  large  number  of  utility  companies 
and  coal-fired  boilers  and  the 
complexities  that  would  result  if  relief 
from  the  section  407(b)(2)  limits  were 
considered  on  a  boiler-by-boiler  or 
utility-by-utiUty  basis,  the  rule  requires 
that  any  request  for,  and  any 
determination  whether  to  grant,  such 
relief  be  made  for  an  entire  State  or 
entire  group  of  States.  The  cap-and- 
trade  program  involved  must  cover,  for 
an  entire  State  or  group  of  States,  all  the 
units  for  which  relief  is  sought  or 
considered.  This  approach  has  the 
added  beneGt  of  maldng  it  more  likely 
that  the  cap-and-trade  program  involved 


will  be  broad  enough  to  provide  a  robust 
NOx  allowance  rnarket. 

Further,  the  cap-and-lrade  program 
may  be  established  through  SIPs  or  FIPs 
covering  the  States  involved.  The  relief 
from  section  407(b)(2)  limits  is 
potentially  available  whether  the  cap- 
and-trade  program  is  adopted 
voluntarily  by  States  or  imposed  by  EPA 
under  title  I.  State  petitions  for  such 
relief  may  be  submitted,  and  the 
Administrator's  consideration  of 
whether  to  grant  relief  oiav  begin,  before 
the  SIPs  or  FIPs  (including  revised  SIPs 
or  FIPs)  establishing  the  cap-and-trade 
program  are  final  smd  federally 
enforceable  This  allows  the  process  of 
deciding  whether  to  grant  relief  from  Jhe 
section  407(b)(2)  limits  to  be 
coordinated  with  the  processing  of  these 
SIPs  or  FEPs.  However,  relief  may  not  be 
granted  until  the  SIPs  or  FIPs 
establishing  the  cap-and-trade  program 
are  actually  in  place,  i.e..  are  final  and 
federally  enforceable. 

The  substantive  requirements  that 
must  be  met  by  the  cap-and-lrade 
program  are  essentially  the  same 
whether  the  program  is  implemented 
through  a  SIP  or  FIP  and  whether  the 
consideration  of  relief  from  section 
407(b)(2)  limits  is  initiated  by  petition 
or  on  the  Administrator's  own  motion. 
The  Administrator  has  discretion  to 
grant  relief  only  if  the  cap-and-trade 
program  meets  certain  requirements 
aimed  at  ensuring  that  the  necessary 
NOx  reductions  will  still  be  achieved 
and  that  the  program  creates  an 
opportunity  for  cost  savings.  First,  each 
unit  that  is  in  the  State  or  group  of 
States  and  that  would  otherwise  be 
subject  to  title  IV  NOx  emission  limits 
must  be  subject  to  either  (i)  a  cap  on 
total  annual  NOx  emissions  or  (ii)  two 
or  more  seasonal  caps  that  together  limit 
total  annual  NOx  emissions.  This  allows 
for  a  cap-and-trade  program  with 
different  caps  during  different  seasons, 
e.g.,  a  summer  cap  consistent  with  the 
proposed  trading  rule  and  a  cap  for  the 
rest  of  the  year. 

Second,  the  units  must  be  allowed  to 
trade  authorizations  to  emit  NOx  within 
the  applicable  cap.  This  element  is  what 
provides  utilities  the  flexibility  to 
reduce  the  costs  of  making  the 
reductions  necessary  for  achievement  of 
the  cap.  If  a  utility  demonstrates  that 
relief  from  the  title  FV  Phase  U  NOx 
limits  for  units  in  a  given  State  will 
make  compliance  less  cost  effective  by 
limiting  the  utility's  ability  to  use  NOx 
averaging  plans  to  comply  with  the  title 
IV  NOx  limits  that  will  still  be 
applicable  to  the  utility's  units,  the 
Administrator  is  required  to  take  this 
into  consideration  in  determining 


whether  to  approve  such  relief  for  units 
in  that  State. 

Third,  the  units  must  surrender 
authorizations  to  emit  NOx  (i  e  .  NOx 
allowances)  to  account  for  their  NOx 
emissions  during  the  period  covered  by 
the  cap.  It  should  be  noted  that  this 
provision — and  indeed  the  proposed  40 
CFR  76.16  in  general — do  not  address, 
and  do  not  either  require  or  bar,  banking 
of  NOx  allowances. 

In  addition,  the  units  must  be 
required  to  surrender  allowances  to 
account  for  any  NOx  emissions 
consequences  of  reducing  utilization  at 
the  generation  facilities  covered  by  the 
cap  and  shifting  utilization  to 
generation  facilities  not  covered  by  the 
cap.  This  addresses  a  problem  that 
potetitially  arises  if  a  cap-and-trade 
program  covers  some  but  not  all 
generation  facilities.  If,  for  example,  a 
utility  can  reduce  the  use  of  a  unit 
covered  by  the  cap  and  offset  the 
resulting  reduced  generation  with 
increased  generation  at  a  unit  not 
covered  by  the  cap,  circumvention  of 
the  cap  may  result.  Shifting  of 
utilization  may  be  accomplished 
because  of  the  nature  of  the  electricity 
industry,  which  in  general  operates 
through  an  interstate  transmission  grid 
to  which  the  generation  facilities  are 
connected.  Because  of  the  offsetting 
utilization  changes  at  the  two  units,  the 
atmosphere  may  receive  the  same  total 
amount  of  NOx  emissions  from  the 
units.  In  addition,  since  only  the 
reduced-utihzation  unit  is  subject  to  the 
cap  and  so  allowances  are  used  only  to 
account  for  that  unif  s  emissions,  the 
unused  allowances  are  available  for  use 
by  other  units  sub)ect  to  the  cap  The 
net  result  is  that  the  total  emissions  in 
the  atmosphere  (including  emissions  by 
the  reduced-utilization  unit,  the 
increased-utilization  unit,  and  the  units 
acquiring  and  using  the  unused 
allowances)  may  exceed  the  cap.  This  is 
analogous  to  the  reduced  utilization 
problem  in  the  SO:  cap-and-trade 
program  in  Phase  1.  during  which  most 
units  in  the  U.S.  are  not  covered  by  the 
requirement  to  hold  allowances  for  their 
SCh  emissions  (58  FR  60950,  60951, 
January  11.  1993).  Section  408(c)(1)(B) 
of  the  CAA  and  40  CFR  72.91  and  72.92 
of  the  acid  rain  regulations  require  SOj 
allowance  surrender  to  account  for  the 
emissions  consequences  of  reduced  ,   ,- 
utilization  (60  FR  18462-63,  1995).  ■*'' 
The  NOx  cap-and-trade  program  must 
include  appropriate  allowance 
surrender  provisions  to  address  this 
problem  by  requiring  NOx  allowance 
surrender  to  the  extent  necessary  to 
account  for  the  increased  NOx 
emissions,  if  any.  at  generation  facilities 
(i.e.,  combustion  devices  serving 
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generators)  not  covered  by  the  cap  The 
EPA  recognizes  that  any  allowance 
surrender  provisions  can  only 
approximate  the  emissions 
consequences  of  shifting  utilization 
from  within-the-cap  facilities  to  outside- 
the-cap  facilities,  (60  FR  18466).  The 
EPA  will  evaluate  NOx  allowance 
surrender  provisions  in  light  of  this 
limitation  and  of  the  importance  of 
adopting  provisions  that  are  workable 
and  not  overly  complicated.  The  EPA 
believes  that  effective  NOx  allowance 
surrender  provisions  can  be  developed 
that  are  less  complex  than  those  in  place 
for  reduced  utilization  in  the  SO2 
allowance  trading  program  The  EPA 
also  notes  that  the  larger  the  group  of 
States  covered  by  the  cap,  and  the  more 
comprehensive  the  coverage  by  the  cap 
of  generation  facilities  in  such  States, 
the  smaller  the  potential  for  shifting 
utilization  from  units  under  the  cap  to 
units  outside  the  cap.  The  proposed 
rule,  therefore,  provides  that  the 
Administrator  will  consider  showings 
that  accounting  for  shifting  utilization  is 
not  necessary  because  such  shifting  will 
not  likely  result  in  higher  total  NO\ 
emissions  from  sources  in  the  State  or 
the  group  of  States  involved  or  other 
States. 

Fourth,  the  total  annual  emissions  by 
all  units  that  are  subject  to  the  cap  and 
that  would  otherwise  be  sub)eci  to  the 
section  407(b)  limits  must  be  equal  to  or 
less  than  the  total  annual  emissions  of 
such  units  if  they  were  subject  to  the 
section  407fb)  limits  (without  adjusting 
for  alternative  emission  limitations  and 
NOx  averaging  plans)  In  determining 
the  units'  total  annual  emissions  under 
the  section  407(b)  limits,  the  effect  of 
alternative  emission  limitations — which 
reduce  the  amount  of  NOx  reductions 
achieved  and  whose  precise  levels  for 
individual  units  would  be  difficult  if 
not  impossible  to  project — will  not  be 
considered  Requiring  the  cap-and-trade 
program  to  yield  the  same  or  fewer  total 
annual  emission<^  than  the  section 
407(b)  limits  without  considering 
alternative  emission  limitations  will 
help  ensure  that  the  environmental 
benefits  of  the  section  407(b)(2)  are 
preserved  under  the  cap-and-trade 
program  (Economic  Incentive  Program 
Rules,  59  FR  16690,  16694.  April  7, 
1994). 

In  addition,  the  effect  of  averaging 
will  not  be  considered  in  determining 
the  units'  total  annual  NOx  emissions 
because  of  the  following  reasons.  If 
averaging  is  limited  to  units  that  are  also 
subject  to  the  cap-and-trade  program, 
averaging  is  unnecessary  to  consider 
separately  because  it  would  not  affect 
the  total  emissions  of  the  averaging 
units  under  the  section  407(b)  limits  (60 


FR  18756  which  explains  that, 
considering  actual  annual  utilization, 
actual  weighted  average  emission  rate  of 
units  in  averaging  plan  cannot  exceed 
weighted  average  emission  rate  if  each 
unit  had  emitted  at  its  40  CFR  76  5. 
76.6,  or  76.7  limit  and  60  FR  18769).  If 
averaging  includes  units  not  subject  to 
the  cap-and-trade  program  and  those 
units  select  emission  rates  under  the 
plan  that  exceed  the  standard  limits, 
this  could  have  the  effect  of 
understating  the  reductions  achieved 
under  the  title  IV  limits. 

In  order  to  avoid  disputes  over  what 
period  to  use  in  comparing  total  armual 
emissions  under  the  cap-and-trade 
program  and  the  section  407fb)  limits, 
the  rule  spet;ifies  how  to  select  the 
period  The  approach  in  the  rule 
ensures  that  actual  data  is  available  for 
such  period 

In  addition  to  the  substantive 
requirements  for  relieving  units  of  the 
section  407(b)(2|  limits,  the  rule 
addresses  the  procedures  that  the 
Administrator  must  follow  in 
determining  whether  to  exercise  his  or 
her  discretion  to  grant  relief  The 
Administrator  must  make  this 
determination  in  a  draft  decision, 
subject  to  notice  and  comment,  and  then 
in  a  final  decision  The  draft  decision 
must  set  forth  not  only  the 
determmatfon  and  its  basis  but  also  the 
specific  procedures  that  will  goverri  the 
issuance  and  any  appeal  of  the  final 
decision. 

The  proposed  40  CFR  7fi  16  imposes 
certain  minimum  procedural  provisions 
that  must  be  set  forth  in  the  draft 
decision  These  procedural 
requirements  are  closely  modeled  after 
the  procedures  in  40  CFR  part  72  of  the 
Acid  Rain  regulations  for  the  issuance  of 
Acid  Rain  permits.  Notice  of  the  draft 
decision  must  be  provided  by  service  on 
interested  persons,  designated 
representatives  of  any  sources  with 
units  otherwise  subject  to  the  title  IV 
Phase  II  NOx  limits,  and  the  air 
pollution  control  agencies  in  States  that 
may  be  affected  by  the  draft  decision. 
The  State  agencies  that  must  be 
provided  notice  include  not  onlv  the 
States  in  which  the  units  involved  are 
located,  but  also  neighboring  States.  The 
description  in  the  proposed  rule  of  the 
neighboring  States  (and  areas  in  which 
there  are  federalh  recognized  Indian 
Tribes]  on  which  notice  must  be  served 
is  based  on  the  provisions  of  the 
definition  of  "affected  States"  and  the 
affected  State  review  provisions  in  the 
40  CFR  part  71  regulations,  which 
govern  federal  issuance  of  title  V 
operating  permits  (61  FR  34202.  34229. 
and  34242-43,  )uly  1,  1996).  Notice 
must  also  be  provided  in  the  Federal 


Register  and  equivalent  State 
publications  Notice  in  newspapers  in 
general  circulation  in  the  areas  in  which 
the  units  involved  are  located  is  not 
required  The  EPA  maintains  that 
newspaper  notice  in  these 
circumstances  is  unnecessary, 
particularly  since  any  NOx  cap-and- 
trade  program  being  evaluated  will  have 
to  go  through  notice  and  comment  in 
order  to  be  included  in  a  SIP  or  FIP. 
Newspaper  notice  could  also  be 
unworkable  in  light  of  the  number  of 
units  and  States  that  could  be  involved. 

The  provisions  for  public  comment 
period  and  public  hearing  are 
essentially  the  same  as  those  in  40  CFR 
part  72  Notice  must  be  given  of  the 
final  decision  in  the  same  marmer  as 
notice  of  the  draft  decision.  Any  8p|:>eals 
of  the  final  decision  are  governed  by  40 
CFR  part  78,  which  governs  other  acid- 
rain-related  decisions  of  the 
Administrator. 

Finally,  after  the  Administrator 
decides  to  relieve  units  of  the  section 
407(b)(2)  hmits  in  light  of  a  given  cap- 
and-trade  program,  the  SIP  or  FIP  could 
potentially  be  revised  in  a  way  that  may 
affect  the  cap-and-trade  program  and  the 
basis  for  the  Administrator's  decision. 
In  such  circumstances,  the 
Administrator  may  reconsider  the 
decision  to  grant  relief  from  the  section 
407fb)(2)  limits.  The  ability  to 
reconsider  is  explicitly  preserved  in  the 
rule  in  order  to  ensure  that  the 
environmental  benefit  of  the  section 
407(b)(2)  limits  that  would  otherwise 
apply  to  the  units  involved  continues  to 
be  realized 

Vn.  Air  Quality  .Assessment  of  the 
Statewide  Emissions  Budgets 

A  Background  Information 

This  Section  contains  an  assessment 
of  the  impacts  of  the  proposed  budgets 
on  ozone  concentrations  within  the 
OTAG  region.  The  assessment  is  based 
on  photochemical  modeling  of  the 
entire  OTAG  region  for  three  emissions 
scenarios,  a  Base  Year,  a  2007  Base  Case 
and  the  proposed  statewide  budgets. 
Modeling  was  performed  for  the  four 
OTAG  episodes  using  the  OTAG  version 
of  UAM-V,  The  emissions  associated 
with  each  State's  budget  were  modeled 
collectively  to  examine  the  net  benefits 
of  the  budgets  applied  across  the  23 
jurisdictions.  The  procedures  for 
developing  the  emissions  inputs  for  the 
Base  Case  and  the  Budget  scenario  are 
described  in  Section  VII.B.  Emissions 
Scenarios,  A  number  of  metrics  were 
used  to  evaluate  the  impacts  of  the 
budgets  on  ozone  concentrations,  as 
described  in  Section  VII,  C,  Analysis  of 
Modehng  Results.  Finally,  the  results  of 
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this  assessment  are  provided  in  Section 
VII. D,  Analysis  Results  and  Findings. 
All  of  the  model-ready  emissions  inputs 
and  model  predictions  can  be  obtained 
in  electronic  form  from  the  following 
EPA  website,  http://www.epa.gov/ 
scram  001/regmodcenter/t28. htm 

B  Emissions  Scenarios 

The  EPA  modeled  three  emissions 
scenarios  for  each  of  the  four  OTAG 
episodes:  Base  Year.  2007  CAA  Base 
Case,  and  2007  Budget  (command  and 
control).  Collectively,  these  scenarios 
are  designed  to  provide  a  means  to 
examine  the  expected  impacts  of  the 
proposed  budgets  on  ozone  within  the 
OTAG  modeling  domain.  The  Base  Year 
scenario  is  intended  to  generally  reflect 
emissions  during  the  1994-1996  time 
period.  The  CAA  Base  Case  reflects 
growth  to  2007  and  controls  mandated 
by  the  1990  Clean  Air  Act  Amendments, 
similar  to  the  OTAG  "2007  Baselc" 
scenario.  The  2007  Budget  scenario  caps 
NOx  emissions,  by  State,  at  the  level  in 
the  SIP  call,  as  modified  to  correct 
minor  errors  and  omissions  identified 
by  EPA  subsequent  to  the  November  7. 
1997  SIP  call. 

1.  Development  of  Emissions  Inputs 
a.  Electric  Generation  Sources.  For 
electric  generation  units  (EGU),  the  Base 
Year  is  a  composite  of  1995  and  1996. 
The  1996  emissions  were  used  unless 
heat  input  at  a  State  level  was  higher  in 
1995.  For  those  States.  1995  emissions 
were  used.  This  is  consistent  with  the 
budget  development  approach.  For  the 
2007  Base  Case,  growth  was  applied  to 
existing  sources  and  CAA  mandated 
controls,  including  title  IV  and  RACT. 
were  applied  to  all  sources  in  the 
modeling  domain.  No  additional 
controls  beyond  those  mandated  by  the 
CAA  were  applied.  For  the  2007  Budget 
scenario,  growth  was  applied  to  existing 
sources  and  the  emission  rate  for  each 
source  >25  MWe  in  the  23  jurisdictions 
covered  by  the  SIP  call  was  set  at  .15  lb/ 
mmBtu.  Note  that  this  application  of  the 
.15  Ib/MMBtu  limit  does  not  reflect  an 
emissions  trading  program.  For  sources 
outside  the  23  jurisdictions  but  inside 
the  modeling  domain,  the  2007  CAA 
Base  Case  emission  rates  were  retained. 
Details  on  the  development  of  these 
emissions  scenarios  are  described  in  the 
revised  Budget  TSD. 

b.  NonElectric  Generation  Point 
Sources.  For  the  non-EGU  point  sources, 
the  Base  Year  is  1995.  The  emissions  are 
essentially  the  OTAG  1990  emissions 
projected  to  1995  with  a  few  minor 
changes.  The  2007  emissions  are  the 
OTAG  Baselc  emissions  with  changes. 
The  main  change  that  was  made  was  to 
reclassify  certain  sources  as  non-utility 


where  they  were  incorrectly  classified 
as  utilities  in  the  OTAG  inventory.  For 
the  Budget  scenario,  a  70  percent 
reduction  was  applied  to  uncontrolled 
2007  projected  emissions  for  large 
sources  (i.e.  >250  MMBtu/hr).  For 
medium  sources  (i.e.  <=250  MMBt\i/hr 
and'emitting  more  than  1  ton/day) 
RACT  was  applied.  For  all  small  sources 
in  the  23  jurisdictions  and  all  sources 
outside  these  areas  but  inside  the 
modeling  domain,  the  2007  CAA  Base 
Case  emissions  were  used. 

c.  Mobile  and  Area  Sources.  For  the 
highway,  nonroad  and  stationary  area 
source  sectors.  EPA  used  the  OTAG 
1995  emissions  for  the  Base  Year  and 
the  OTAG  2007  Basic  emissions  for  the 
2007  CAA  Base  Case.  For  the  Budget 
scenario,  emissions  for  these  sectors 
were  modeled  using  OTAG  "level  0"  for 
highway  mobile  and  OTAG  "level  1"  for 
stationary  and  nonroad  area  sources 
within  the  23  jurisdictions  covered  by 
the  SIP  call.  For  areas  outside  these 
areas  but  inside  the  modeling  domain, 
the  2007  CAA  Base  Case  emissions  were 
used. 
2.  Emission  Summaries 

State-level  summaries  of  the  weekday 
NOx  emissions  used  for  modeling  the 
Base  Year.  2007  CAA  Base  Case,  and 
Budget  scenario  are  shown  in  Tables 
Vn-l  through  Vn-3.  respectively   For 
the  purpose  of  these  summaries,  area 
sources  include  both  stationary  and 
nonroad  area  sources  The  mobile 
emissions  are  day-specific  and  are 
presented  for  July  7,  1988  Where  partial 
States  are  included  in  the  modeling 
domain,  only  the  emissions  from  the 
part  of  the  State  in  the  domain  are 
presented.  Table  Vn-4  shows  the 
percent  reduction  between  the  2007 
CAA  Base  Case  and  the  Budget  NOx 
emissions  used  as  input  for  modeling. 

C.  Analysis  of  Modeling  Results 
1  Technical  Procedures 

The  impacts  of  the  proposed  budgets 
on  1-hour  and  8-hour  ozone 
concentrations  in  each  State  are 
evaluated  using  various  ozone 
"metrics"  ■2'.  The  focus  of  the  analysis  is 
on  ozone  predictions  above  the  1-hour 
and  8-hour  NAAQS  in  areas  which 
currently  measure  violations  of  these 
standards.  This  State-level  assessment  is 
supplemented  with  the  OTAG  Standard 
Table  of  Metrics  to  quantify  the  impacts 
in  several  ozone  "problem  areas" 
identified  by  OTAG.  The  remainder  of 


this  Section  describes  the  procedures  for 
calculating  the  metrics  used  in  this 
assessment. 

a.  State-Level  Analysis.  Nine  metrics 
were  used  to  quantify  the  impacts  of  the 
budgets  on  ozone  concentrations  in  each 
State.  The  metrics  are  listed  below  and 
defined  in  Section  C.l.a.ii.  Procedures 
for  Calculating  State- Level  Metrics. 

I  -Hour  Metrics 

Metric  1 — the  number  of  grid  cells 
with  1-hour  daily  maximum  ozone 
concentrations  >=125  ppb. 

Metric  2 — the  magnitude  and 
frequency  of  the  "ppb"  reductions  in  1- 
hour  daily  maximum  ozone 
concentrations  >=125  ppb. 

Metric  3— the  number  of  days  with  1- 
hour  daily  maximum  ozone 
concentrations  >=125  ppb.  and 

Metric  4 — the  "areafexposiire"  to 
hourly  ozone  concentrations  >=125 
ppb  "  (see  definition  in  Section  C.l.a.ii. 
Procedures  for  Calculating  State-Level 
Metrics). 

8-Hour  Metrics 

Metric  S — the  number  of  grid  cells 
with  average  sec;ond  high  8-hour  ozone 
concentrations  >=85  ppb, 

Metric  6 — the  magnitude  and 
frequency  of  the  "ppb"  reductions  in 
average  se<:ond  high  8-hour  ozone 
concentration  >=85  ppb. 

Metric  7 — the  number  of  grid  cells 
with  8-hour  daily  maximum  ozone 
concentrations  >=85  ppb, 

Metric  8 — the  magnitude  and 
frequency  of  ;he  "ppb"  reductions  in  8- 
hour  daily  maximum  8-hour  ozone 
concentrations  >=85  ppb.  and 

Metric  9 — the  number  of  days  with  8- 
hour  daily  maximum  ozone 
concentrations  >=85  ppb 

i.  Selection  of  Grid  Cells  for  Analysis. 
As  noted  above,  the  focus  of  this 
analysis  is  to  evaluate  the  impacts  of  the 
budgets  on  concentrations  in  areas 
which  violate  the  NAAQS.  In  this 
regard,  the  first  step  in  calculating  the 
metrics  was  to  select  appropriate  sets  of 
grid  cells  for  analysis.  The  approach  to 
grid  cell  selection  is  similar  to  that  used 
in  the  proposed  SIP  call.  Section  II, 
"Weight  of  Evidence  Determination  of 
Significant  Contribution"  to  quantify 
the  contributions  from  upwind 
subregions  on  downwind 
nonattainment.  Different  sets  of  grid 
cells  were  selected  for  analyzing  the 
results  relative  the  1-hour  NAAQS  and 
the  8-hour  NAAQS.  For  both  standards, 
there  are  two  generic  types  of  grid  cells. 
The  first  type  must  meet  the  following 


"  Metrics  «r«  an  aggrMale  of  ozona 
concentrationj  or  the  difference  in  ozone 
concentrations  between  two  or  more  scenarioa. 
Metrics  are  used  to  provide  a  means  of 
quantitatively  evaluating  multiple  strategies. 


"  In  brief,  tliis  metric  represents  the  sum  of  the 
concentrations  for  all  hourly  ozone  values  >"125 
ppb.  divided  by  the  area  (km')  covered  by 
predictions  >"125  ppb. 
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two-part  test  (a)  The  gnd  cell  must 
correspond  geographically  to  (i.e. 
overlay)  a  county  which  currently 
violates  the  NAAQS  and  (b)  the  grid  cell 
must  have  predicted  ozone 
concentrations  above  the  concentration 
level  of  the  NAAQS  (e.g.  >=125  ppb  for 
the  1-hour  NAAQS  and  >=85  ppb  for  the 
8-hour  NAAQS).  The  second  generic 
type  of  grid  cell  must  meet  only  the 
second  part  of  this  two  part  test.  That  is, 
the  grid  cell  must  have  predicted  ozone 
above  the  NAAQS  but  may  or  may  not 
be  associated  with  a  county  violating 
the  NAAQS  The  1-hour  and  8-hour 
State-level  metrics  identified  above 
were  calculated  for  both  types  of  grid 
cells  The  rationale  and  procedures 
followed  m  the  grid  cell  selection 
process  are  described  below. 

First,  1994-1996  ambient  monitoring 
data  were  used  to  identify  counties 
which  currently  violate  the  1-hour  and 
8-hour  NAAQS.  A  list  of  these  counties 
is  contained  in  the  docket  for  this 
notice.  The  grid  cells  in  the  OTAG 
region  were  then  screened  to  identify 
those  grids  which  at  least  partially 
overlay  one  of  the  1-hour  violating 
counties.  The  same  procedure  was 
followed  using  the  8-hour  violating 
counties.  This  process  resulted  in  one 
set  of  grid  cells  associated  with  areas 
violating  the  1-hour  NAAQS  and  a 
separate  set  associated  with  areas 
violating  the  8-hour  NAAQS.  The  next 
step  was  to  select  the  subset  of  1-hour 
"violating  grid  cells"  which  also  have 
predicted  ozone  concentrations  above 
the  NAAQS.  For  this,  the  1-hour  daily 
maximum  concentrations  for  the  2007 
Base  Case  model  runs  were  examined  to 
identify  which  grid  cells  had  predicted 
values  >=125  ppb  during  any  one  of  the 
4  episodes.  The  grid  cells  that  met  this 
test  were  then  selected  for  analysis 
using  the  1-hour  metrics. 

For  the  8-hour  analysis,  the 
procedures  for  selecting  the  subset  of 
grid  cells  was  more  complicated  due  to 
the  distinction  between  the  form  of  the 
8-hour  NAAQS  and  the  episodic  nature 
of  the  model  predictions.  In  this  regard, 
two  sets  of  8-hour  predictions  were 
included  for  analysis.  One  set  considers 
those  grid  cells  with  8-hour  daily 
maximum  concentrations  >=85  ppb  in 
the  2007  Base  Case  model  runs  (this  set 
is  analogous  to  the  set  of  1-hour  data 
described  above).  Thus,  a  set  of  grid 
cells  which  (a)  corresponds  to  counties 
violating  the  8-hour  NAAQS  and  (b)  has 
8-hour  predictions  >=85  ppb  was 
selected  for  calculating  the  8-hour 
metrics.  However,  although  the  analysis 
of  8-hour  daily  maximum  values  may 
provide  useful  information  on  the 
impacts  of  the  budgets  relative  to  high 
8-hour  concentrations,  these  data  do  not 


necessarily  correspond  to  the  form  of 
the  8-hour  N.AAQS.  In  this  regard,  we 
also  considered  the  approach  followed 
in  the  proposed  SIP  r^U  for  dealing  with 
this  issue.  That  approach  involved  using 
ozone  measurements  to  "link"  the 
fourth  highest  8-hour  form  of  the 
NA.^iQS,  based  on  three  years  of  data,  to 
the  episodes  modeled  by  OT.^G  (Staff 
Report-Procedures  for  Linking  the 
OTAG  Episodes  to  the  8-Hour  Ozone 
NAAQS.  October  1997.  docket  number, 
II-A-25).  The  results  of  that  analysis 
indicate  that  the  episodic  average  of  the 
second  highest  8-hour  observed 
concentrations  during  the  1991.  1993, 
and  1995  episodes  correspond  best 
"overall"  to  the  fourth  highest  8-hour 
values  calculated  using  3  years  of 
measured  data.  For  the  assessment  of 
the  budgets,  the  second  highest  8-hour 
values  averaged  across  the  1991.  1993, 
and  1995  episodes  were  calculated  for 
each  grid  cell.  Those  grid  cells  which  (a) 
correspond  to  counties  violating  the  8- 
hour  NAAQS  and  (b)  have  an  average 
second  high  8-hour  prediction  >=85  ppb 
were  selected  for  calculating  the  8-hour 
metrics.  Thus,  for  the  8-hour  analysis, 
separate  metrics  were  calculated  for  the 
daily  maximum  8-hour  values  and  for 
the  average  second  high  8-hour  values 
The  previous  discussion  dealt  with 
selecting  grid  cells  which  meet  the  two- 
part  "monitoring  plus  modeling"  test  for 
both  the  1-hour  and  8-hour  NAAQS 
The  other  type  of  grid  cell  selected  for 
analysis  must  only  meet  the  model 
prediction  part  of  the  tests  described 
above.  The  rationale  for  using  this 
second  type  of  grid  cell  is  discussed 
next,  .although  the  "violating  county" 
grid  cells  may  be  most  appropnate  for 
this  assessment  because  they  are 
associated  with  areas  violating  the 
NAAQS,  there  are  a  number  of 
hmitations  with  this  approach  which 
warrant  further  consideration.  First,  in 
terms  of  the  modeling  data,  the 
requirement  that  high  ozone  predictions 
spatially  coincide  with  violating 
counties  may  be  overly  limiting  given 
the  uncertainties  in  the  modeled  wind 
regimes  associated  with  the  regional 
nature  of  the  meteorological  inputs. 
Also,  the  set  of  "violating  county"  grid 
cells  excludes  all  grid  cells  that  are  over 
water  and  not  touching  any  State  land 
areas.  In  the  real  atmosphere,  sea  breeze 
and  lake  breeze  wind  flows  can 
transport  high  ozone  levels  over  water 
back  on-shore  to  affect  coastal  land 
areas.  This  meteorological  process  is  not 
fully  treated  in  the  model  because  of  the 
coarse  horizontal  resolution  of  the  grid 
cells  (i.e.  12  km).  Thus,  high 
concentrations  predicted  )ust  offshore 
may  be  inappropriately  excluded  from 


an  analysis  that  is  limited  to  the  set  of 
"violating  county"  grid  cells.  In  terms  of 
limitations  to  the  monitoring  data,  there 
are  relatively  large  areas  in  some 
portions  of  the  domain  without  any 
monitors  Since  the  model  predicts 
concentrations  in  grid  cells  which  cover 
the  entire  domain,  the  model 
predictions  may  indicate  an  ozone 
problem  in  areas  without  monitors.  In 
an  attempt  to  address  these  concerns, 
grid  cells  were  selected  for  analysis 
based  on  model  predictions  only.  The 
criteria  for  selecting  these  grid  cells 
involved  the  modeling  part  of  the  two 
part  test  described  above.  That  is.  for  the 
1-hour  NAAQS  a  set  of  grid  cells  was 
selected  if  they  have  daily  maximuni  1- 
hour  predictions  >=125  ppb  Similarly, 
there  are  two  sets  of  8-hour  grid  cells. 
One  set  contains  those  grid  cells  with 
daily  maximum  8-hour  predictions 
>=85  ppb  and  the  other  set  contains  grid 
cells  with  an  average  second  high  8- 
hour  value  >=85  ppb.  Also,  note  that  in 
this  approach,  all  grid  cells  over  land  as 
well  as  over  each  of  the  Great  Lakes  and 
in  a  band  60  km  (5  grid  cells)  wide 
along  the  East  Coast  are  considered 
depending  on  whether  or  not  they 
passed  these  1-hour  and  8-hour 
concentration  tests. 

ii  Procedures  for  Calculating  State- 
Level  Metrics.  Each  of  the  1-hour  and  8- 
hour  metrics  identified  in  Section  C.l.a. 
State-Level  Analysis,  was  calculated  for 
the  two  types  of  grid  cells  described 
above.  The  procedures  for  calculating 
these  metrics  are  described  next.  The 
results  are  discussed  in  Section  D. 
Analysis  Results  and  Findings.  Metric  1 
was  calculated  by  first  screening  the 
2007  Base  Case  1-hour  daily  maximum 
predictions  for  each  grid  cell  to  select 
only  those  days  with  concentrations 
>=125  ppb.  The  daily  maximum 
predictions  from  the  Budget  scenario  for 
these  same  days  and  grids  were  also 
selected  for  analysis.  The  values  from 
the  Budget  scenario  were  then 
subtracted  from  the  corresponding  2007 
Base  Case  values  to  derive  a  set  of 
"ppb"  differences  for  each  day  ^'  and 
grid  cell  with  ozone  >=125  ppb  in  the 
Base  Case.  These  "ppb"  reductions  were 
then  grouped  into  seven  concentration 
ranges  (i.e.  2-5  ppb.  5-10  ppb.  10-15 
ppb.  15-20  ppb.  20-25  ppb,  and  >25 
ppb)  and  tallied  by  State.  Metric  2  is 
simply  a  tabulation  of  the  number  of 
grid  cells  with  at  least  one  daily 
maximum  ozone  1-hour  concentration 
>=125  ppb.  This  metric  was  calculated 


^'  Note  that  EPA  followed  the  procedures 
established  by  OT.^G  by  excluding  predictions  from 
the  first  three  days  of  each  episoae  from  the 
calcalation  of  metrics  These  days  are  considered 
"rA.iip-up"  days  when  "initial"  cooditions  to  the 
model  ini^t  eflect  predictiona. 
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for  both  the  2007  Base  Case  and  the 
Budget  scenario.  For  Metric  3.  the 
number  of  days  with  a  daily  maximum 
ozone  prediction  >=125  ppb  was  tallied 
for  each  grid  cell  for  both  the  2007  Base 
Case  and  for  the  Budget  scenario.  These 
data  were  aggregated  to  show  the 
number  of  grid  cells  that  had  1  day,  2- 
4  days,  5-9  days.  10-14  days,  or  >=15 
days  with  predicted  1-hour  daily 
maximum  ozone  concentrations  >=125 
ppb.  Metric  4  (areal  exposure)  was 
calculated  by  first  summing  all  hourly 
concentrations  that  are  >=125  ppb  (i.e. 
add  together  the  predicted  hourly  "ppb" 
values  that  are  >=125  ppb)  for  each  grid 
cell  individually,  for  each  day.  These 
"daily  exposure"  values  in  each  grid 
were  then  suhimed  by  grid  cell  over  all 
days  in  all  4  episodes  to  produce  the 
total  exposure  for  each  grid  cell.  The 
resulting  grid  cell  exposure  values  were 
summed  by  State  for  all  grid  cells  (with 
predictions  >=125  ppb)  in  the  State.  The 
State  total  exposure  values  were  then 
divided  by  the  total  area  covered  by  the 
grid  cells  used  in  the  calculations  to 
produce  the  "areal  exposure"  values  in 
units  of  ppb-hrs  per  km  *. 

Procedures  for  calculating  the  five  8- 
hour  metrics  are  similar  to  those 
followed  for  calculating  the 
corresponding  1-hour  metrics  except 
that  the  8-hour  values  (i.e.  the  8-hour 
daily  maxima  and  the  average  second 
high  8-hour  values)  were  used  in  the 
calculations. 

b.  OTAG  Standard  Table  of  Metrics 
As  part  of  OTAG.  a  Standard  Table  of 
Metrics  was  developed  to  evaluate  the 
relative  effectiveness  of  OTAG's 
strategies.  This  table  contains  a  set  of  22 
metrics  which  are  calculated  for  each  of 
22  geographic  areas.  The  OTAG 
Standard  Table  of  Metrics  for  the  Budget 
scenario  compared  to  the  2007  Base 
Case  is  provided  in  the  docket.  From 
this  full  set  of  data,  five  of  the  metrics 
calculated  for  the  12  OTAG  ozone 
"problem  areas"  were  selected  for 
analysis  because  of  their  relevance  to 
this  assessment.  These  metrics  are  listed 
below.  The  remaining  OTAG  metrics 
were  not  considered  as  applicable 
primarily  because  they  do  not  focus  on 
concentrations  above  the  NAAQS.  The 
12  OTAG  "ozone  problem  areas"  are 
shown  in  Figure  1.  The  other  10  areas 
for  which  the  OTAG  metrics  were 
calculated  overlap  these  12  areas  Note 
that  the  OTAG  metrics  are  calculated 
using  all  grid  cells  that  meet  the  criteria 
of  the  individual  metrics.  No  attempt 
was  made  by  OTAG  to  relate  the  grid 
calls  used  in  these  calculations  to 
counties  violating  the  NAAQS. 


1-hr  Metrics 

•  Number  of  grid  cells  with  a  1-hour 
daily  maximum  ozone  concentrations 

>124and  >140  ppb. 

•  "Weighted  sum  of  differences" 
when  the  2007  Base  Case  prediction  is 

>124  ppb. 

•  Number  of  grid  cells  with  a 
decrease  of  more  than  4  ppb  (2007  Base 
vs  Budget)  in  daily  maximum  ozone 
when  the  2007  Base  Case  ozone  is  >  124 
ppb.  and 

•  Number  of  grid  cells  with  an 
increase  of  more  than  4  ppb  (2007  Base 
vs  Budget)  in  daily  maximum  ozone 
when  the  2007  Base  Case  ozone  is  >  124 
ppb. 

8-hr  Metrics 

•  Number  of  grid  cells  with  8-hour 
daily  maximum  ozone  concentrations 
>84  and  >100  ppb. 

The  preceding  1-hour  and  8-hour 
OTAG  metrics  are  self-explanatory. 
except  for  the  "weighted  sum  of 
differences."  In  calculating  this  metric 
the  change  in  daily  maximum  1-hour 
ozone  in  a  grid  cell  is  multiplied  by  the 
corresponding  2007  Base  Case  ozone 
prediction  in  that  grid  cell.  These 
concentration-"weighted"  differences 
are  calculated  for  each  day  and  then 
summed  for  the  episode.  Finally,  the 
sum  of  "weighted"  differences  is 
divided  by  the  sum  of  the  2007  Base 
Case  daily  maximum  concentrations  to 
produce  the  values  for  this  metric.  This 
metric  provides  a  means  for  examining 
the  "average"  ozone  reduction  in  a  way 
that  gives  more  importance  or  "weight" 
to  reductions  that  occur  at  high 
concentrations. 

D.  Analysis  Results  and  Findings 

1.  Introduction 

The  results  and  conclusions  found  in 
this  Section  are  based  on  the  suite  of 
metrics  outlined  above  in  Section  C. 
Analysis  of  Modeling  Results.  The 
discussion  is  organized  such  that  the 
impacts  on  1-hour  concentrations  and 
the  impacts  on  8-hour  concentrations 
are  presented  separately.  For  each 
NAAQS  the  results  for  the  State-level 
metrics  are  followed  by  the  results  for 
the  OTAG  "problem  areas." 

As  indicated  in  Section  C.l,  Technical 
Procedures,  the  focus  of  this  assessment 
is  on  the  impacts  of  the  budgets  on  1- 
hour  and  8- hour  ozone  above  the 
NAAQS  in  areas  which  currently 
measure  violations  of  these  standards. 
In  this  regard,  the  discussion  of  the 
State-level  impacts  addresses  only  those 
metrics  calculated  using  the  "violating 
county"  grid  cells  The  data  for  all 
metrics  calculated  using  the  set  of  grid 
cells  selected  based  on  model 


predictions  only  are  included  in  the 
docket.  .Mso.  the  discussion  for  the  8- 
hour  NAAQS  is  based  on  the  metrics 
calculated  for  the  average  second  high 
8-hour  concentrations  since  this  was 
found  to  best  represent  the  form  of  the 
8-hour  NAAQS  The  data  for  metrics 
calculated  using  the  8-hour  daily 
maximum  predictions  are  mcluded  m 
the  docket. 

For  the  State-level  analyses,  the 
modeling  domain  was  divided  into 
several  regions  The  impacts  across  the 
23  jurisdiinions  subiect  to  the  SIP  call 
are  addressed  separately  for  States  in 
the  Midwest.  Southeast,  and  Northeast 
The  States  included  in  each  of  these 
regions  are  listed  in  Table  VII-5.  For 
completeness,  all  of  the  metrics  were 
also  calculated  for  those  States  within 
the  domain  that  are  not  subject  to  the 
SIP  call.  These  data  are  included  in  the 
docket. 

a.  Impacts  on  1  Hour  Ozone 
Concentrations.  The  State-level  analyses 
of  1-hour  concentrations  included 
Metrics  1-4:  (1)  The  number  of  gnd 
cells  with  1-hour  daily  maximum 
com  entrations  >=  125  ppb.  (2)  the 
magnitude  and  frequency  of  the  "ppb" 
reductions  in  1-hour  daily  maximum 
ozone  concentrations  >=  125  ppb;  (3) 
the  number  of  days  with  1-hour  daily 
maximum  ozone  concentrations  >=  125 
ppb:  and.  (4)  the  "areal  exposure"  to 
hourly  ozone  concentrations  >=  125 
ppb.  For  ease  of  communication  in  the 
discussion  of  results,  the  following 
terminology  is  used  in  referring  to  these 
metrics: 

Metric  1;  the  extent  of 
"nonattainment," 

Metnc  2:  the  magnitude  and 
frequency  of  "nonattainment," 

Metric  3:  the  number  of 
"nonattainment"  days  in  each  grid  cell, 
and 

Metric  4:  exposure  to 
"nonattainment." 

In  addition  to  the  State-level  analysis, 
the  impacts  on  1-hour  ozone  in  the 
OTAG  "problem  areas"  were 
investigated  using  several  of  the 
standard  OTAG  metrics,  including:  (l) 
The  number  of  j^rid  cells  with  daily 
maximum  1-hour  ozone  >124  ppb;  and 
the  number  of  gnd  cells  with  daily 
maximum  l-hour  ozone  >14U  ppb;  (2) 
the  weighted  sum  of  differences  when 
the  2007  Base  Case  prediction  is  >124 
ppb;  and,  (3)  the  number  of  grid  cells 
with  an  increase  of  more  than  4  ppb 
when  the  2007  Base  Case  ozone  is  >124 
ppb  versus  the  number  of  grid  cells  with 
a  decrease  of  more  than  4  ppb  when  the 
2007  Base  Case  ozone  is  >  124  ppb  This 
last  metric  is  designed  to  compare  the 
regional  benefits  of  NOx  emissions 
reductions  to  possible  local  disbenefits. 
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The  results  for  these  OTAG  metrics 
follow  the  discussion  of  the  State-level 
results. 

i.  State-Level  Analyses — 1-Hour 
Concentrations  The  1-hour  metrics  for 
States  in  the  Midwest.  Southeast,  and 
Northeast  are  provided  in  Tables  VII-6. 
VII-7,  and  VII-8.  respectively.  For  the 
Midwest,  the  results  indicate  that  the 
overall  extent  of  1-hour  nonattainment 
(Metric  1)  is  reduced  by  74  percent  in 
this  region  as  a  result  the  emissions 
reductions  provided  by  the  Budget 
scenario.  The  results  for  Metric  2 
indicate  that  over  50  percent  of  the 
'ppb  '  reductions  in  ozone  are  in  the 
10-15  ppb  range  or  greater,  with 
reductions  in  the  magnitude  of 
nonattainment  at  more  than  25  ppb  in 
Illinois  and  Indiana.  In  Michigan,  nearly 
all  of  the  reductions  were  in  the  range 
of  10-15  ppb  or  more.  The  results  for 
Metric  3  show  a  large  reduction  in  the 
number  of  1-hour  nonattainment  days  in 
four  out  of  the  five  States  having 
nonattainment  in  the  2007  Base  Case. 
Note  that  although  the  number  of 
nonattainment  days  in  Ohio  did  not 
decline,  the  concentrations  on  these 
days  were  reduced,  but  not  to  below  125 
ppb.  In  terms  of  exposure  to 
nonattainment  (Metric  4),  there  were 
large  reductions  in  exposure  for  each  of 
the  3  episodes  that  produced  high 
concentrations  in  this  region  (i.e.  1988, 
1991.  and  1995).  Overall,  exposure  to 
nonattainment  was  reduced  by  77 
percent  in  the  Midwest  as  a  result  of  the 
emissions  reductions  associated  with 
the  budget. 

States  in  the  Southeast  are  also 
predicted  to  have  large  benefits  in 
mitigating  the  1-hour  nonattainment 
problem  as  a  result  of  the  budgets.  The 
overall  extent  of  nonattainment  (Metric 
1)  is  predicted  to  decline  by  44  percent 
in  this  region  with  reductions  of 
approximately  50  percent  in  Tennessee 
and  Alabama.  Large  "ppb"  reductions 
are  also  predicted  using  Metric  2.  The 
four  States  with  1-hour  nonattainment 
problems  in  the  region  (Alabama. 
Georgia,  Tennessee,  and  Virginia)  have 
reductions  of  15  ppb  or  more.  In 
Alabama.  34  percent  of  the  reductions 
exceed  20  ppb  and  in  Georgia.  48 
percent  of  the  reductions  exceed  20  ppb 
The  number  of  nonattairunent  days  is 
also  reduced  in  the  Southeast  (Metnc  3), 
but  not  to  the  same  degree  as  in  the 
Midwest.  Still,  the  number  of  grid  cells 
with  one  or  more  nonattainment  days  is 
reduced  by  25  percent  in  Georgia  and  by 
38  percent  and  43  percent  in  Alabama 
and  Tennessee,  respectively  Looking  at 
Metric  4  indicates  that  the  total 
exposure  to  nonattainment  across  the 
Southeast  was  cut  in  half.  For 
individual  States  and  specific  episodes, 


the  reduction  in  exposure  in  this  region 
ranged  from  30  percent  to  100  percent. 

The  emissions  reductions  in  the 
budget  are  predicted  to  produce  an 
overall  48  percent  decline  in  the  extent 
of  nonattainment  in  the  Northeast 
(Metric  1).  The  extent  of  nonattainment 
in  Maryland  and  Pennsylvania  was 
reduced  by  approximately  50  percent 
and  by  more  than  70  percent  in 
Delaware.  .Massachusetts.  New  Jersey, 
and  Rhode  Island.  The  "ppb" 
reductions  (Metric  2)  were  greater  than 
25  ppb  in  Delaware.  Maryland, 
Massachusetts.  New  Jersey,  and 
Pennsylvania.  The  results  for  Metric  2 
also  indicate  that  the  magnitude  of 
nonattainment  is  reduced  by  15  ppb  or 
more  in  seven  of  the  .Northeast  States 
(Connecticut.  Delaware,  Maryland, 
Massachusetts.  New  Jersey.  New  York, 
and  Pennsylvania).  The  total  number  of 
grid  cells  across  the  region  with  more 
than  two  nonattainment  days  declined 
by  46  percent  (Metric  3).  while  the 
number  of  grid  cells  with  more  than  five 
nonattainment  days  declined  by  75 
percent.  Also,  the  exposure  to 
nonattainment  (Metric  4)  in  the 
Northeast  was  reduced  in  half  as  a  result 
of  the  budgets.  Except  for  Washington. 
DC.  which  had  relatively  low  exposure 
because  it  covers  a  much  smaller  area 
than  the  Northeast  States,  the  total 
exposure  to  nonattainment  was  reduced 
in  the  range  from  44  percent  in 
Connecticut  to  89  percent  in  Maine. 

ii  Ozone  Problem  Area  Analyses — 1- 
Hour  Concentrations  In  reviewing  the 
metrics  for  the  ozone  "problem  areas, 
the  analyses  are  restricted  to  the  3 
sections  of  the  Northeast  Corridor  and 
selected  ozone  problem  areas: 
Richmond,  Atlanta.  Nashville.  St  Louis. 
Louisville-Cincinnati.  Lake  Michigan 
Area,  Detroit.  Pittsburgh  and  Charlotte 
The  metrics  are  presented  in  Table  VTi- 
9  for  each  episode  considered  along 
with  a  composite  for  all  four  episodes. 

The  results  for  the  three  portions  of 
the  Northeast  Corridor  indicate  that 
there  is  an  overall  decline  of  40  percent 
to  67  percent  in  the  number  of  gnd  cells 
with  concentrations  exceeding  124  and 
a  somewhat  comparable  decrease  of  51 
percent  to  65  percent  in  exceedences  of 
140  ppb  Reductions  in  these  two 
metrics  occur  across  all  four  episodes. 
The  "weighted  sum  of  differences" 
metric  provides  a  way  to  quantify  the 
"ppb"  reductions  in  ozone  with  greater 
"weight"  given  to  the  reductions  when 
concentrations  are  high.  The  results  for 
this  metric  indicate  that  most  of  the 
"ppb"  reductions  in  the  three  Northeast 
Corridor  areas  range  from  approximately 
12  ppb  to  18  ppb. 

Examining  the  1-hour  metrics  for  the 
other  problem  areas  indicates  that  all  of 


the  areas  were  predicted  to  have  large 
decreases  in  the  number  of  grid  cells 
exceeding  124  ppb  and  140  ppb.  In 
general,  the  reductions  in  this  metric  are 
comparable  to  what  was  predicted  for 
the  Northeast  Corridor.  Specifically,  in 
six  areas  (Nashville,  Louisville- 
Cincinnati.  Richmond.  St  Louis, 
Pittsburgh,  and  Charlotte),  the  number 
of  grid  cells  >124  ppb  decreases  by  70 
percent  or  more.  Considenng  the 
"weighted  sum  of  differences"  metric, 
the  "ppb"  reduction  in  six  of  the  areas 
outside  the  Northeast  Comdor  (Atlanta, 
Richmond.  Nashville.  LouisviUe- 
Cincinnati,  Pittsburgh,  and  Charlotte) 
were  generally  close  to,  or  greater  than. 
20  ppb. 

In  addition  to  evaluating  the  impact  of 
the  budgets  in  terms  of  ozone 
reductions,  the  model  predictions  were 
also  examined  to  determine  the  extent 
of  any  increase  or  "disbenefit"  in  ozone 
concentrations  In  this  regard.  EPA 
compared  the  number  of  gnd  cells 
exceeding  124  ppb  that  had  more  than 
8  4  ppb  increase  versus  the  number  of 
such  grid  cells  with  more  than  a  4  ppb 
decrease  The  results  indicate  that  the 
ex-tent  of  reductions  in  ozone  far 
exceeds  any  increases.  In  two  of  the 
three  Northeast  Comdor  areas,  as  well 
as  in  all  of  the  other  problem  areas, 
more  than  90  percent  of  the  daily 
maximum  values  exceeding  124  ppb 
were  reduced  by  4  ppb  or  more  In  terms 
of  ozone  "disbenefits."  five  areas  had  no 
increases  greater  than  4  ppb  In  those 
areas  with  a  predicted  increase,  these 
increases  represent  a  very  small  fraction 
of  the  total  number  of  exceedences  of 
124  ppb 

fe  Impacts  on  8-Hour  Ozone 
Concentrations  The  analyses  presented 
in  this  Section  for  the  8-hour  ozone 
concentrations  follow  the  same  format 
as  the  previous  discussion  on  1-hour 
ozone  concentration  metrics.  The  State- 
level  analysis  is  presented  first  followed 
by  the  analysis  of  the  OTAG  Metrics. 
The  State-level  metrics  include  Metric 
5:  the  number  of  grid  cells  with  average 
second  high  8-hour  ozone 
concentrations  >=  85  ppb  and  Metric  6: 
the  magnitude  and  frequency  of  the 
"ppb"  reductions  in  average  second 
high  8-hour  ozone  concentrations  >=  85 
ppb.  Note  that  fewer  8-hour  metrics  are 
considered  in  this  analysis  because  the 
link  to  the  form  of  the  8-hour  NAAQS 
results  in  a  single  average  second  high 
value  in  each  gnd  cell.  Thus,  metrics 
involving  "multiple  days'"  or  "multiple 
hours"  are  not  directly  applicable  to  the 
8-hour  NAAQS.  Like  the  1-hour 
discussion,  for  ease  of  communication 
of  results,  the  foUowang  terminology  is 
used  in  referring  to  these  metrics: 
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Metric  :>.  Uiti  tixttnt  ol 
"nonattainment"  and 

Metric  6:  the  magnitude  and 
frequenq/  of  reductions  in 
"nonattainment." 

The  8-hour  analysis  includes  the  same 
geographic  regions  as  the  1-hour 
analysis. 

i.  State-Level  Analyses — 8-Hour 
Concentrations.  The  results  for  the  8- 
hour  metrics  are  presented  for  the 
Midwest.  Southeast  and  Northeast  in 
Tables  VII-10.  VU-ll.  and  VIl-12. 
respectively.  In  the  Midwest,  the 
proposed  budgets  reduced  the  overall 
extent  of  8-hour  nonattainment  (Metric 
5)  by  89  percent.  Six  States  (Kentucky. 
Indiana.  Illinois.  Michigan.  Ohio,  and 
West  Virginia)  have  reductions  of  more 
than  80  percent.  The  magnitude  and 
frequency  of  reductions  is  also  large 
(Metric  6).  Specifically.  97  percent  of  all 
of  the  "ppb"  reductions  are  5  ppb  or 
greater  and  21  percent  of  the  reductions 
are  15  ppb  or  greater.  In  the  Southeast, 
the  overall  extent  of  nonattainment 
(Metric  5)  declines  by  78  percent.  All  of 
the  States  in  this  region  (Alabama. 
Georgia,  North  Carolina,  South  Carolina. 
Tennessee,  and  Virginia)  show  a  decline 
in  this  metric  of  60  percent  or  more.  In 
addition.  80  percent  of  the  "ppb" 
reductions  are  10  ppb  or  greater  with 
reductions  of  over  20  ppb  in  North 
Carolina.  The  Northeast  region  has  a 
somewhat  lesser  reduction  in  the  extent 
of  8-hour  nonattainment  (Metric  5) 
compared  to  the  other  two  regions,  with 
an  overall  reduction  in  this  metric  of  65 
percent.  Two  States  (New  Jersey  and 
Connecticut)  have  reductions  in  the 
extent  of  8-hour  nonattainment  of 
approximately  60  percent  while  two 
other  States  (Delaware  and 
Pennsylvania),  along  with  Washington. 
DC  have  reductions  in  this  metric  of 
over  90  percent.  In  terms  of  the 
magnitude  of  the  "ppb"  reductions  in 
nonattainment  (Metric  6). 
approximately  97  percent  of  the 
reductions  are  greater  than  5  ppb.  62 
percent  are  greater  than  10  ppb.  and  9 
percent  are  greater  than  15  ppb.  Looking 
at  the  individual  States  indicates  that 
four  States  (Delaware.  Maryland,  New 
Jersey,  and  Pennsylvania)  all  have 
"ppb"  reductions  in  the  15-20  ppb 
range. 

ii.  Ozone  Problem  Area  Analyses — 8- 
Hour  Concentrations. 

To  investigate  impacts  on  8-hour 
ozone  in  the  OTAG  "problem  areas." 
two  of  the  standard  OTAG  metrics  were 
analyzed: 


•  tiu'  number  of  grid  cells  with  8-hour 
daily  maximum  ozone  >  84  ppb;  and 

•  the  number  of  cells  with  8-hour 
daily  maximum  ozone  >  100  ppb. 

Tne  results,  as  provided  in  Table  VII- 
13,  indicate  that  the  extent  of  high  8- 
hour  concentrations  in  the  northern  and 
central  portions  of  Northeast  Corridor  is 
generally  reduced  by  30  percent  to  40 
percent,  considering  all  4  episodes 
combined.  The  reductions  are  somewhat 
greater  in  the  southern  Corridor  at  46 
percent  to  67  percent.  For  the  problem 
areas  outside  the  Corridor,  seven  of  the 
areas  (Atlanta.  Chariotte.  Louisville- 
Cincinnati.  Nashville,  Pittsburgh,  and 
Richmond)  had  reductions  of 
approximately  60  percent  or  more  in  the 
extent  of  8-hour  concentrations 
exceeding  84  ppb  and  100  ppb. 

2.  Summary  and  Conclusions 

In  summary,  the  air  quality  impacts  of 
the  proposed  budgets  were  modeled  for 
the  four  OTAG  episodes  The  result 
were  evaluated  by  comparing  ozone 
predictions  from  the  Budget  scenario  to 
a  2007  Base  Case  reflecting  emissions 
reductions  associated  with  CAA  control 
programs.  A  number  of  1-hour  and  8- 
hour  metrics  were  used  to  quantify  the 
impacts  at  the  State-level.  In  addition, 
several  of  the  relevant  metrics  from  the 
OTAG  Standard  Table  of  Metrics  were 
examined  to  evaluate  the  impacts  in 
ozone  "problem  areas"  within  the 
region. 

The  results  of  this  analysis  lead  to  the 
following  major  conclusions: 

(1)  The  emissions  reductions 
associated  with  the  proposed  statewide 
budgets  are  predicted  to  produce  large 
reductions  in  both  1-hour  and  8-hour 
concentrations  in  areas  which  currently 
violate  the  NAAQS  and  which  would 
likely  continue  to  have  violations  in  the 
future  without  the  SIP  call  budget 
reductions. 

(2)  Looking  at  individual  ozone 
"problem  areas"  considered  by  OTAG 
shows  similar  results,  based  on  the 
available  metrics. 

(3)  Any  "disbenefits"  due  to  the  NOx 
reductions  associated  with  the  budgets 
are  expected  to  be  very  limited 
compared  to  the  extent  of  the  "benefits" 
expected  from  these  budgets. 

(4)  Even  though  the  budgets  are 
expected  to  reduce  1-hour  and  8-hour 
ozone  concentrations  across  all  23 
jurisdictions,  the  analysis  indicates  that 
nonattainment  problems  requiring 
additional  local  control  measures  will 
likely  continue  in  some  areas  currently 


violating  the  NAAQS  (see  also  Section 
I.B.  Updates  with  1994-96  Air  Quali!\ 
Data). 

E.  Alternative  Approaches 

The  effect  of  NO>  t-iii^s'^^ns  nn  air 
quality  in  areas  ^  m,<i!.:.t:  a;'  i.iaiit\ 
standards  depends,  i;   f)ar^      n  the 

distance  hetuef-n  sf=  ,n  es  iiui  rweptor 
areas.  Si/  .:•.  f^  '.'.i'  are  i  ■D'.er  :<'  areas 
violating  ir  i,  .,i.;:\  s^nuiartis  tend  to 
havp  !arw;e'-  .'rff.  ts  n:;  a.:  ijiialitv  than 
sour?  es  ttiat  are  far  ,!;\av    It  there  is 
signifii  a:;'  viT.at.w-;  .::  !he  (  oritnbution 
of  emission-  .;:  d;!!e'-e;it  suhrev;ions 
within  the  23-jurisd;>  t:,)!]  area 
alterna!!'.  e  a;)iirtiai  t:es  'n  ;  ah  uiatmg 
State-.  •■  ;>lwes  atner  thai:  tnose  based 
on  '!:►■  •!;:p..'  afiiui  i>!  .mitDrtt;  i  ontroi 
measi.rt's  i\:.'  he  e\H:uateci    Oti  ttie 
other  hand    ':;e  iarvje  nuniber  of 
nO!.>i!'ai;;:ne:;'  areas  spread  ou'  (iver  the 
rewiu!!  a::d  i.'ie  -ei-era.  d.ifferent  v\eather 
patterns  associa-eii  v\:th  summertime 
ozone  pollutifi:;  episodes  shouid  also  be 
considered  wt.'-n  evaluating  a 
subregional  apj.ru.K  t:   Thf»  F;P.*i  plans  to 
pvaluate  aiteniati^e  approat.hes  m 
Lleveiopijig  tfie  f:;;a:  ruie   7~hese  wi  ii 
consider  a:t>T'iat:ve  uniform  approa<  hes 
at  ie'.eis  bCiOVN  arui  above  the  proposal 
level  as  well  as  re^iop.ai  approac  hes  'hat 
apply  different  ■  nn'ro!  levels  to 
differpid  ►ieo^raphii   regions 

Ttie  Kf'.\  solicited  >  omment  in  the 
\'MverTit>er  "    IQCj"'  \PR  on  approashes 
for  estatjiistu!!^  State  emissions  budgets 
that  factor  in  'V.e  d.fferentiai  effects  on 
air  quality  in  areas  v uoiating  a  stanciard. 
Comments  advo<:atinv;  alternative 
appniai  ;.''s  -.s'H.id  be  most  helpful  it 
'hev  set  iurll.  i.onLrete  proposals  on 
'.s  r:at  analysis  should  form  the  Dasis  of 
budget  calculations.  For  example  some 
have  suggested  an  approach  that  wo  ,.d 
attempt  to  quantify  more  explicitly  the 
cost  effectiveness  of  emission'- 
reductions  in  terms  of  improvements  in 
ambient  ozone  concentrations  in  areas 
violating  a  standard  (measured,  for 
example,  as  cost  per  population- 
weighted  changes  in  parts  per  billion 
peak  ozone  concentration)  taking  into 
account  the  location  of  control  measures 
through  subregional  modeling.  If  after 
review  of  alternative  approaches 
(including  sub-regional  modeling 
analyses  submitted  by  the  States  and 
other  commenters).  EJPA  concludes  that 
a  new  approach  is  appropriate.  EP.\  will 
issue  a  SNPR. 
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Figure    VI : 
OTAG  . 


Figure  VII-1.  Twelve  of  the  Ozone  "Problem  Areas'   Selected  bv  OT.^G 

the  Ozc.-.e  '  ?rci:.em  Areas"  Selected  by 
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Table  Vll-i.— Base  Year  (1995/96)  Mooelin  .  Evi  ssions  of  nOx 

fTont/dayl 


State 


Alabama 

Arkansas  

Connecticut  

Delaware  

District  oi  Colunbia 

Flonda  

Georgia  

Illirwis    ~. 

IfxJiana  ~ 


Kansas  

Kentucky  

Louisiana 

Maine  ~. 

Maryland  ...^.... 
Massachusetts 
Michigan 


EGU 


Missouri 

Nebraska 

New  Hampshira 

New  Jersey  

New  Yofk  

North  Carolina  ... 

North  Dakota 

OhK)  

Oklahoma 

Pennsytvania 

Rhode  Islarxl 

South  Carodna  .. 
South  Dakota  .... 

Tennessee  , 

Texas  

Vermont  

Virginia  

West  Virginia  .... 
Wisconsin 


Total 


720.16 

188.47 

54.10 

58.64 

397 

10O4  44 

634  73 

862.93 

1138.63 

252.19 

277.06 

1107.62 

346  66 

9.43 

336.13 

111.40 

566.44 

215.18 

194  65 

588  13 

96  15 

65.36 

143.02 

375.07 

969.62 

0.00 

1701.82 

337.30 

878.45 

21  82 

429.77 

44.54 

957.50 

1172.84 

0.20 

432.34 

873.65 

311.71 


Non-EGU 


Area 


17471.12 


246  6e 

58.55 

36.10 

28.26 

2.56 

121.73 

185.30 

519.40 

280  04 

69  31 

159.31 

103.18 

870.30 

52.03 

90.36 

73.86 

353.14 

61.45 

173.26 

74  08 

36  96 

6.97 

143.33 

126.63 

186.09 

0.46 

307.42 

100.69 

531.22 

221 

169.16 

0.37 

371.13 

1290  89 

'46  -6 
262  8S 
110.90 


737323 


351  01 
212.98 
128.47 
45.36 
18.52 
375.44 
290  50 
552  99 
38C  34 
'  ^9 

4  30  'b 
457  JG 
720.25 
32.32 
186.20 
235.31 
383  65 
182.61 
278.40 

237  45 
142  89 

43  95 
265  1' 
494  87 

238  08 
26  11 

478  37 
400.76 
402  97 

28  05 
164.21 

23.65 
452.50 
760.77 

13  32 
357  88 
137  26 
224.92 


Highway 


10334.68 


431  09 
232  64 
2'1  86 
63  44 
1996 
793  65 
655  60 
724  46 
495  91 
239  78 
193-23 
358  09 
300  05 
118  05 
307  20 
290  73 
633  2' 
360  58 
27034 
417.50 
116.47 
96  20 

404   10 

823  37 
608  02 

1653 
757  73 
316  23 
630  38 

53  40 
352  86 

51  03 

474  18 

120077 

60  65 
576  05 
168  66 
360,40 


14186.39 


Table  VII-2.— 2007  CAA  Base  Case  Modeling  Emission; 

(Tons/day] 


NOx 


State 


Alabama 

Arkansas  

Connectkajl 

Delaware 

Dtstnct  ot  Columbia 
Flonda  


Georgia  

Illinois  

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  .. 

k4ichlgan 

Minnesota  

Mississippi 

Missoun 

Nebraska 

New  Hampshire 
New  Jersey  


Total 


1  748  84 
692  64 
430  53 
195  69 
45  03 
2295  26 
1  766  13 
2659  78 
2294  92 
74'  05 
1059  75 
2026  19 
2237  26 
211  83 
919  89 
711  30 
1 925  44 
81982 
916  65 
1317  16 
392  37 
21248 
955  56 
1 8 1 9  94 
2001  8' 
43  '0 
3245  34 
1154  98 
2443  02 
106  48 
1 11599 
119  59 
2255  31 
4425  27 
75,21 
1514  43 
1462  45 
1D07  93 


4936542 


EGU 

Non-EGU 

Area 

1 

Highway      i 

Total 

619.16 

314.95 

361  70 

4 '  6  80 

'712  61 

241.34 

67.74 

278.52 

218.21 

805  81 

62.85 

37.62 

120  02 

15947 

379  96 

85.86 

34  82 

4C  33 

60  30 

221  31 

3.81 

t    ■) ^^ 

26  99 

20  96 

53  79 

1193.66 

143 :« 

396  06 

935  38 

2668  16 

635  45 

224  98 

306  47 

599  03 

1  765  93 

908  72 

442  M 

558  24 

«22  86 

2531  9 

1164.89 

344.53 

426  76 

49'  79 

2427  97 

318.51 

79.17 

193  78 

242  36 

833  82 

278  16 

200.10 

387  65 

206  14 

'J 72  05 

958.00 

125  90 

486  02 

338  9' 

1908,83 

370.72 

797  24 

"64  56 

288  99 

2221  5' 

7.31 

62  32 

39  78 

'16  3' 

225  72 

289.05 

94  67 

22^65 

27  1  66 

883  03 

188.69 

72  86 

239,72 

240.22 

741  49 

511.62 

402  98 

428  71 

622  31 

1965,62 

269.07 

74.35 

'88  96 

375  95 

908  32 

239.02 

180  66 

406  62 

246  82 

'073  12 

604.78 

8'  3" 

224  18 

420  19 

1330  46 

93.92 

4'   46 

'36  45 

'1941 

391  24 

118.61 

8  03 

36  31 

86  94 

249  89 

154.00 

145  28 

271  11 

381  86 

952  25 
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Table  VII-2.— 2007  CAA  BASE  Case  Modeling  Emissions  of  NOv- 

[Tons/day] 


^ontna€K3 


State 


EGU 


Noo-EGl 


A'ea 


New  York  

North  Carolina 
North  Dakota 

Ohio  

Oklahoma , 

Pennsylvania 
Rhode  Island 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Vermont  

Virginia  

West  Virginia  ... 
Wisconsin  


Highway 


Total 


356  59 

672  59 

000 

1237  97 

365.46 

906.73 

'04^ 

437.29 

4991 

61064 

1271  06 

0.2c 

415,27 

571  47 

32587 


138.02 

227  44 

0  4C 

361M 

1?4  90 

558  46 

2  ,34 

235  3fc, 

C:  64 

461  36 

•••4  13 

■  C>^ 

'66  4- 

283.37 

141.67 


16548  70 


77%.78 


39"  9* 
25C.26 
37.24 
494.11 
52'  39 
382  St 

22  se 

■86.  94 
34.31 
517.64 
825.12 
13.76 
411.85 
115.44 
225.54 


10977.80 


Table  VII-3.— 2007  Budget  Modeling  Emissions  of  N0> 

rrons/Oayi 


State 


Alabama 

Arkansas  , 

Connecticut  , 

Delaware  _ 

District  of  Columbia 

Flonda  

Georgia  ...^ 

Illinois  .•. 

Indiana  

Iowa    

Kansas  

Kentucky  

Louisiana 

Maine  


Maryland  

Massachusetts  . 

Michigan  

Minnesota  

Mississippi  

Missoun 

Nebraska 

New  Hampshire 

New  Jersey 

New  York  

Noah  Carolina  ... 

North  Dakota 

Ohio  


Oklahoma 

Pennsylvania  ... 
Rhode  Island  ... 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Vermont   

Virginia    

West  Virginia  .... 
Wisconsin  , 


Total 


EGu 


224.26 

241.34 

47.31 

40.59 

2  45 
1193  66 
246  29 
278  01 
37:-  70 
3'8.51 
278  16 
283  92 
370  72 
731 
10361 
11286 
203  44 
269  07 
239  02 
19628 
93.92 
118.61 
83  04 
266  18 
252  33 
0  00 
381  07 
365  46 
357  06 
10-81 
151.97 
4991 
191  00 
127'  05 
0.20 
176  69 
179.92 
124.49 

9-08.20 


Noo-EGU 


159.58 
67.74 
22.25 
15.18 
1  69 
143.06 
96.16 
278.58 
195.89 
79.17 
200  10 
'9  77 
797.24 
62.32 
51.86 
43.88 
235.01 
74.35 
180.66 
60.26 
41.46 
8.03 
83.57 
96.55 
127.56 
0.40 
207.70 
'24.90 
314.54 
2.34 
127.09 
0.64 
240.31 
1114.13 
1.04 
73.05 
141.03 
77.21 

5626  :>0 


Area 


335  69 
262  -B? 
101.66 
36.83 
26  75 
351.44 
267.79 
477.65 
396.19 
176.64 
373.76 
462.46 
717.26 
37.87 
19622 
208.53 
388.17 
166.35 
370.67 
194.63 
127.59 
34.64 
241.65 
340.98 
214.94 
36.37 
458.48 
503.59 
343.61 
18.98 
164.62 
3129 
451.78 
712.99 
12.50 
379.47 
107.50 
19228 

9924.65 


777.35 

561.56 

17.47 

710.83 

~.56  hf 

'■  •  it 

365.31 

51.89 

496.75 

1073.35 

63.06 

603  J9 

158.49 

315.35 


13592.61 


Highway 


38624 
202.88 
118.71 
57.67 
15.46 
875.17 
529.59 
529.99 
454.61 
227.15 
194.01 
315.42 
274.46 
10926 
19528 
157.66 
555.53 
353.51 
229.32 
375.51 
1 12.49 
86.94 
268.82 
642.00 
49825 
16.33 
63124 
294.70 
499.34 
38.89 
337.58 
48.65 
461.03 
974  78 
59  13 
544.69 
147.62 
28420 

12104.11 


Total 


1663.87 
1701.85 

55  11 

1327.88 
2404.91 

87  12 

1224.89 

136.75 

2086.41 

4283.65 

78.05 
1599.42 
1128.77 
1006.43 


48915.89 


Total 

1105.77 
774.79 
289.93 
15027 
46.35 
2563.33 
1139.83 
156423 
1426.39 
801.47 
1046.03 
1141.57 
2159.68 
216.76 
546.97 
522.93 
1382.15 
86328 
1019.67 
826.68 
375.46 
24822 
677.08 
1345.71 
1093.08 
53.1 
1678.49 
1288  64 
1514.54 
71.02 
78126 
130.49 
1344.12 
4072.95 
72.87 
1173.9 
576.07 
678.18 


36763.26 


j:".m(>-' 
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Table  VII-4.-Percent  Reduction  Between  200/  C-a  B.^:.t  Case  anh  Budge-  NOx  Emissions  ^or  Modeling 

[-...'•.s.aa,, 


State 


Alabama  

Arkansas 

Connecticut 

Delaware  

Datrtct  ol  Columbia 

FtofkJa 

Georgia 

IDinois 

Indiana 

Iowa  

Kansas  

Kentucky  

Louisiana  ...- 

Maine 

Maryland 

Massachusetts 

Michigan  

Minrwsota 

Mississippi 

Missoon  

NetyasKa  

New  Hampshife  — 
Nf*-A   !(»r-,ey 


2007  Base 

case 


Budget 


Percent 
'eauction 


Nonn  Carolina  . 
Noftfi  Dakota  .., 

Ohio 

OWahoma  

Pennsylvania  ... 
Rhode  Island  ... 
South  Carolina 
South  Dakota  ... 

Tennessee  

Texas 

Vermont  

Vtrgmia 

West  Virginia  .. 
Wisconsin  


Total 


1712.61 

80581 
379  96 

22'  "*! 

So  "9 

266a  '6 

1  765  93 

2531  9 
2427  97 

833  82 
'072  06 
1908  83 
222'  5'- 

225  7? 

883  03 

74'  49 

'  965  62 

908  32 

1073  12 

1 330  46 

391  24 

249  89 

952  25 

1663  8:' 

'701  86 

55  11 

2803  99 

132"  88. 

2404  9' 

87  12 

■224  89 

136  '5 

2086  4' 

4283  65 

^8  06 

1599.42 

1128.77 

1006.43 


48915  89 


•  1 06  77 

774  79 

289  93 

15027 

46.35 

2563  33 

'  1 39  83 

'564.23 

1426  39 

801  47 

1046  03 

'141  57 

2 1 59  68 

216  76 

546  97 

522  93 

1382  15 

863  28 

1C1967 

826  68 

375  46 

248  22 

677  08 

1345  71 

1093  08 

53  1 

1678  49 

1288  64 

'514  54 

7  1  02 

781  26 

130  49 

'344  12 

4072  95 

72.87 

1173.9 

576  07 
678.18 


36763-26 


35  4 
3  9 
23  " 
32  ' 
'38 
3  9 
35  6 
38.2 
41  3 

3  9 
2  4 

40  2 
28 

4  0 
38  1 
29  5 
29  7 


4  0 

0  7 

28  9 

19  1 

36  6 
3  6 

40   1 

3  0 

37  0 
186 
36  2 

4  6 
,35  6 

4  9 

66 

26  6 

49  0 

32.7 


24  8 


Table  VII-5.— List  of  States  in  Each  Analysis  Region 


SouttMast 

Northeast 


NorvSIP  Call  States 


Illinois.  Indiana.  Kentucky.  Michicsa'^  Mi'.s-l."  0^«^  Wes*  v.rgir^ia   Wiscc-sir 

Alabama  Georgia.  North  CarotK-d     «   ;•■      a'r-i'a    '-"vessee   Vrgm.a 

ConnectKUJl.  Delaware.  Distncl  of  Uolu-: '«    '.'a-,  a-v:    Massachuse"s    Nes*   .e^sev     New   ^on<.    Pennsytvania 

Rhode  Island 
Arkansas,  Flonda.  Iowa,  Kansas,  Louisiana,  Maine    m    -  ^-s  ■.'.   M^ss.ss.po.    Nec-as-^-i   ^e*  Hanoshire,  Uor>-  ja 
kota,  Oklahoma.  South  Dakota,  Texas,  Vermont 


Table  vii-6.-i-Hr  Air  Quality  Metrks  for  Midwest  Region  (Grid  Cells  Selected  Based  on  "MnN'-onFr"  ant  •mooeiec"  noma--a)nment) 

|Mod«t«)  va*iM  ndud*  DmIt  Max  i-n  tor  al  4  Epaodaai 


MO 


1        **        1        **' 


OH 


KV 


WV 


Total 


MMIe  l:MiaPbaret(lr1dCaa-Oar**m<*0aly  MnOroo.  »«u«>.<?i  c>pc) 


2007  BaM  

2007  Budgal  ... 


-2 

-50  0C 


-3 

•or  OP 


23 

4 


-19 
82.61 


0 
0.00 


0 
0.00 


0 
0.00 


43 

11 


-32 

-74.42 


MMrIc  tt 


Ol  OfM  Catf)«H  «»«0l  OioM  R»<3uciw"».  9}  Magnrnx**  o<  rhm  »m»i€»Oit 


?-««*    

S-IOppb  „ 

tO-ISppb  — 
15-20  ppb  .-- 
20-25  ppb  .... 
>25p(K>  


of  00041a  faducHofi 


0 
1 
15 
7 
0 
0 


0 
5 

21 
11 
0 

4 
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Table  vii-6.— i-hr  Air  Quality  Metrics  for  Midwest  region  (Grid  Cells  Selected  Base:  dn  Monitored"  and  "Modeled" 

NOMATTAiNMENT) — Continued 

(ModWM  valu«9  rtckiHe  DaHy  Ma>  i  -nr  icy  ai  4  &psoo« 


OH 


kv 


WV 


Tow 


MMrK  3   Number  of  Qrtd  C«tt«»l2S  pp6. 

by  Nianbai  o*  Day* 

DMtltne  2007 
Numbef  of  Days  >-l25  ppD. 

MC 

2 

1 
0 
0 
0 

0 
0 
0 
0 
0 

6 
2 
0 
0 
0 

IN 

5 
9 

0 
0 
0 

Ml 

0 
0 
0 
0 
0 

OH 

3 

0 
0 
0 
0 

KY 

3 

0 
0 
0 
0 

WV 

0 
0 
0 
0 
0 

Tom 
19 

/  J 'lay^           ;. _ , 

12 

"^Q  'Ity^            

0 

vV-:ifjjyTi        ._ ^                                                    

0 

^-iftdayi        

• 

Tr*#                      

3 

0 

8 

14 

0 

3 

3 

0 

31 

-'  rj«Y                  

0 

1 

0 
0 
0 

0 
0 
0 
0 
0 

£ 
0 

0 
0 
0 

4 

0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

3 

0 
0 
0 
0 

0 

I 

0 
0 

9 

2-4  days . 

V-«  fjayf        „    ,      ,             

1 
0 

10- u  days 

>-i5aay»  

0 
0 

Tow - 

0 

2 

4 

0 

0 

3                  0 

10 

-2 

-6S.7 

0 
00 

-« 

-75.0 

-10 

-71.4 

0 
0.0 

-3 
-100.0 

0 
0.0 

0 
0.0 

-21 

p^tfipflfw                                    

-67.7 

Matrlc  4   Parcam  RaducllOft  in  Araal  ExpoourM  K>  ozona  »12S  p(ri> 


MO. 
Wl  . 
■.„ 

M_ 
KY. 
M  .- 
OH  . 
WV 


Ta«^  . 


July -SB 
•4.S 


,3, 


J»*»  ^1 
48.5 
49.9 


5 '.3 


Jjf.  ■93 


100.0 
100.0 


9Ci 


apeoMB 

4a4 

75.0 
8S.6 

IOOjO 


7S.6 


'No  m«m  " '  25  ppb 

T.able  Vll-7.— 1-Hr  Air  Quality  Metrk;s  for  Southeast  Region  (Grid  ce.i^s  st.EC^EO  based  O'- 

AND  "modeled"  MONATTAINMENT) 
[Modelea  values  include  Daily  Ma*  i  -hr  tor  all  4  Episooesj 


TORED 


QA 


sc 


MC 


VA 


»«alTic  1 

Mun*ar  ol  Qiid  Can-Days  wtm  a  Dally  Mbj  Ozon*  vatu* 

v»  i»a** 

pon?  R«^ ,     , 

27 
13 

100 

203 

0 
0 

0 
0 

t4 

13 

362 

?00'  BiK»i}iK 

53 

117 

196 

rM^BOrji 

-14 

-ffi 

-se 

0 
0.00 

0 
OJOO 

-1 

-7  14 

-156 

Pwcarrt          _ 

-5' as 

- 

50  93 

4?  36 

-44.32 

Mavtc  2  Mianter  o(  QrM  Ca»-D«ys  otW  Oxona  RaducDons.  I>y  naaanWiKH  c»  ow  nwlucnon 

2-s  ppe               

*w_  10    pf)f> 

MaanNu«a  o(  onna  raducMn 

11 

c 

1 
20 
27 
23 

16 

21 

2 
9 
31 
64 
53 
44 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

1 

6 

4 
1 
0 
0 

a 

46 

10-1^  PC*                  ■... 

•9 

i*^?r.  pp^    _    .  ■ ,      ,                                       

91 

?fW-7«,  p(<       

69 

■Xpt*   

66 

mmne  y  Numbar  ol  OrM  Calla  »  12S  ap» 

by  Huir^m  ol  Days 

BM«iln*2007 

-  1  f\^                                   ^ ,,  ,   , 

TN 

7 
6 

1 
0 
0 

AL 

9 

14 

8 

1 
0 

GA 

5 

15 

17 

3 

0 

NC 

0 
0 
0 
0 
0 

VA 

0 

1 
2 
0 
0 

sc 

0 
0 
0 
0 
0 

Tom 
21 

se 

K~Q  /^yf               _.,,                                                        ,         , 

2B 

4 

>-  i*i 'Mryi 

0 

'rti# 

14 

32 

40 

0 

3 

0 

89 

Mij.  SiP  Ca« 

6 

6 

11 

3 

0 
0 

8 

10 
11 

1 
0 

0 
0 
0 
0 
0 

0 
1 
2 
0 
0 

0 
0 
0 
0 
0 

20 

?-^  iflayi                             .M  

2 
0 
0 
0 

24 

^'^  (J»y^                  _ - 

16 

iTi-.  Id  fJay^                              ^ _ _ 

1 

-»- 1  s.  aay5 

0 

Tom 

8 

20               30 

^ 

0 

3 

0 

61 

0*rt«rvxe   3ay5J        —       .........        -... 

i2  9S 

3^5% 

^s  c^ 

;.  0% 

0 

0.0% 

0 
0.0% 

-28 

P«rr«n1 

-315% 

Matrtc  4   Parcant  RaducOon  in  Araal  Expoauraa  to  Ozona 

>:  125  ppC 

'1^ 

Jo(y-88 
1000 

July -91 

29J 
100.0 

JulyW 

72.0 
67.7 

July -96 

6o~ 

Al 

EpMdaa 

SO.0 

4. 

■,                                                                                                    T17 

'M.4 
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Table  vii-7.— i-hh  Air  uuality  Metrics  huH  Southeast  Region  (Grid  cells  selected  based  on  "monitored" 

AND  "modeled"  nonattainment) — Continued 
(Modeled  values  include  Daily  Max  l-hf  for  all  4  Episodes] 


QA... 
NC.~ 
va  ... 
8C  ... 


ToW 


TN 


S0.4 

18.7% 


50  1 


AL 


1000 


80.7 


QA 


46» 


510 


SC 


566 

58.2% 


575 


NC 


510 
24.1% 


53.0 


TcM 


-^4o  arMi  »  125  ppb 

TABtE  Vll-a.— 1-HR  Air  QUAUTY  METRICS  FOR  NORTHEAST  REGION  (GRID  CEUS  SELECTED  BASED  ON  "MONITORED"  AND  "MODELED" 

NONATTAINMENT) 
(ModaMd  vAMt  nckid*  Ottty  Max  1 -«>r  )ori«  4  E(mwx>m| 


MO 


DC 


DE 


PA 


NJ 


NY 


CT 


Rl 


ol  QM  C>8D>yi  •««  Oaon*  RadueHen*.  at  M«Qn.':.xM  o:  ttw  ^m^  xion 


2-S  PPb -• 

5-10  ppft 

10-15  po« 

15-20  p(* 

20-25  ppb 

»25ppb   


Magnltuda  o(  otofw  raducKen 


7 
27 
43 
91 
40 
32 


5 

12 
41 
90 
19 

1? 


2« 
63 

89 

24 

1 

0 


16 
58 

lis 
25 

0 
0 


MMrIc  8:  Nurntw  o<  grtd  CMS  >.  12S  ppb.  by  n. 


mc>«<  CJf  J«¥» 


2007 


Humbm  01  0«y«3 

-t  days  

^-4  day*  . 
5-9  day*  .. 
10-14  day*  . 
>-i5day*  .. 


12Sppb: 


Total 


NOx  SIP  Calk 
•  idayt 
2-«days 
5-9  day* 


10-14  day* 

•  15  day* 


ToM. 


Oflaranc*  (day*) 
Parcam 


PA 


23 


16 


-7 
-30  4 


NY 


0 

15 

28 

0 

0 


6 

27 
11 
0 
0 


1 
23 


MO 


5 

26 
25 

1 
0 


57 


12 
23 

7 
0 
0 


42 


-15 
-26.3 


OC 


0 
00 


OE 


-6 

-66.7 


NJ 


22 
36 

9 
0 
0 


24 

12 
0 
0 
0 


-30 
-45.5 


CT 


2 

41 

17 

0 

0 


60 


58 


-2 
-3J 


33 


13 


-20 
-60.6 


Rl 


-4 
-66.7 


Millie  4:  Parcam  Raducuon  m  Aisal  Ezpoauraa  «o  Otona  »  125  ppb 


PA  . 


MO.. 
OC... 

oe... 

Hi  ... 
CT... 


Tout 


July°88 

637 
40.2 
SI  8 
69 
820 
74i 
316 
82.2 
92.3 


524 


July  "91 

100  00 
56  33 

86  79 


96.81 
66.51 
9676 
82  80 


7108 


JutyVS 


«ja 


100  0 
100.0 


510 


July  "96 

100.0 
43.5 
786 

1000 

1000 

61  1 

85.2 


67  9 


67J 

47i 

59.8 

8.9 

64.5 
812 
43.9 
86.7 
8aj 

58  1 


-No  araa*  »  125  ppb 


Table  Vil-9.— Selected  OTAG  Metrics  for  i-hh  Standard 


No 
comdor 


On 
comdor 


So. 
corndor 


Rcti- 


NaahvUa 


Loun- 
C<na 


SI.  Lous 


Lk  Ml 


DabOl 


Pus- 
burgh 


Tow 


MMrtc  1:  Numb*  o(  Ond  Cab-Oay*  ""X  ■  0*"y  >*"  <>«>«•  ^'"^  >■  12S  ppb 

2007  Bai«  - 

2007  BudgM  - 

251 

111 

3 

3 

12 
3 

34 

17 

183 
54 

221 

154 

231 
141 

8 

2 

61 
13 

738 
381 

Oiflaranca .«.«« ...." 

Parcant 

-140 
-55  78 

0 
000 

-9 

-75  00 

-17 

-129 

70  4fi 

-67 

30  32 

-90 
-38.96 

-6 

-75 

-48 

-78.69 

-367 
-4«j7 

3 

60 

7 

177 

27 

336 

15 

262 

2 

70 

7 

57 

Tow 


72 

143 

82 

1 
0 


296 


93 

101 

21 

0 

0 


215 


-S3 

-27.9 


Chwtoaa 


Paak  1-Hr  Total    i  of  Qno  Cciu 

>124PPe 

July  4-11.  1988 

2007  Bai«  Caaa                      < , 

337 
147 

484 

314 

522 

214 

148 
27 

38 

19 

56 

14 

71 
22 

10 

4 

46 
0 

54 

34 

27 
1 

157 

2007  Budgat 

19 

Odiaranea  _ - -.... 

-190 
-56.4% 

-170 
-361% 

-306 

-50  90% 

-121 
-818% 

-19 
-50.0% 

-42 
-75.0% 

-40 
-66.0% 

-6 
-60.0% 

-46 

-100.0% 

-20 

-37  0% 

-26 
-96  3% 

-138 
-87.9% 

July  1V2I.  1991: 

2007BaaaCaM                       

•487 
180 

282 

141 

111 
19 

1 
0 

10 
0 

0 
0 

19 
10 

5 
2 

113 
58 

0 
0 

0 
0 

0 

2007  Budgal 

0 

omaraoca -... 

Parcam „ _ _ „ _.. 

-337 
-67  8% 

-141 
-50.0% 

-92 
-82.9% 

-  1 
-100  0% 

-10 
-100  0% 

0 
00% 

-9 

-47.4% 

-3 

-80  0% 

-56 

-48.7% 

0 
0.0% 

0 
0.0% 

0 
0.0% 
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Table  vif-9— Selected  OTAG  Metrics  rdp  i-hc:  Standard — Gontmuec 


No 
COrnOcx 

Cr. 
comooi 

So 
comdor 

-none 

ABanu 

Nasrtv**         -^; 

S!     -OJIJ 

Jc   Ml 
a-ea 

Oabol 

Pim- 
burgh 

Cbartooa 

Ju*>  22-«    '993 

KK'BaMCasa _               

XC"  BiKlp*' 

1 

0 

5 
3 

106 
28 

38 

11 

178 
64 

39 

7 

4 
0 

1 

0 

0 
0 

0 
0 

0 
0 

123 
23 

P»f«f^ft^X*       

-1 
-100  0% 

-2 

-40.0% 

-77 
-73J% 

-27 

-71  1% 

-94 

52  8% 

-32 

82  1% 

-4 
-  '000% 

-1 

0 

0.0% 

0 
0.0% 

0 
00% 

-  100 

PaKani       .    ~           

-81.3% 

July  10-18    '995 

I'OC'  BaM  Case          .._ 

.VV,'  n,.rtr,«!                        

217 
137 

127 

74 

165 

37 

49 
19 

149 

47 

35 

6 

43 

9 

6 

0 

343 
233 

4 
1 

1 
0 

20 
3 

''j,*1f^<WV~f.           ^ 

-80 

36  9% 

-53 

4'    -», 

-  128 

''  6% 

-  30 

6'  ?^ 

•02 
66  5% 

29 

8i'0% 

34 

'5  •% 

-6         -no 

'X  ?%         ?.:  '% 

-3 

-75  0% 

- 1 

-100.0% 

-17 

^«frf»o!        

-85  0% 

J!X: '  B«»«  Ca»«  .                             

217                127 
137                 74 

165 
37 

49 
19 

149 

47 

35 

6 

43 
9 

6 
00 

343 
233 

4 
1 

1 

0 

20 
3 

CMIerence      

Pofcent 

-80 
-36.9% 

-S3 

-41.7% 

-126             -30 

-77.8%       -61.2% 

-68  5% 

;>c. 

8:  >^ 

•4    % 

-6 

-110 
-32.1% 

-3 

-nm, 

-1 
-100.0% 

-17 
-86.0% 

A*  f  DisoOes 

'<trr  f^n^^  ^asa 

1062 
444 

898 
532 

903 
298 

236               375 
57                150 

130 
27 

137                  22 

41                    6 

502 
291 

58 

35 

28 

1 

300 

xir-  R,.rtQ«         

46 

508 
-578^ 

366 

4C8% 

-805 

-67.0% 

-179 
-75.8% 

22i 

60  0% 

103 

'92% 

-96 

-70.1% 

-16 
-72.7% 

-211 
-42.0% 

-23 

-36.7% 

-27 
-96.4% 

-256 

Psfcenl       _ 

-86.0% 

Paak  1-Hr  Totat— <  o*  rmt  ^OXa  •  \*0  ia« 

Juiv  4^  ■  '     '988 

.X>C~  Bas«  CaM - -. 

?00"  Bt«rto«t „«                

122 

52 

219 
138 

229 
96 

35 

4 

2C 
6 

21 
9 

5 
0 

2 
0 

0 
0 

16 
2 

1 
0 

34 

4 

nf«<«»*rw-»             

-70 
-67.4% 

-80 
-36.6% 

-134 
-S8J% 

-31 
-88.6% 

-14              -12 
-70.0%        -57.1% 

-5 
-100.0% 

-2 
-100.0% 

0 

0.0% 

-14 
-875% 

- 1 
-100.0% 

-30 
-86.2% 

July    'V  2'     '99' 

yK'''  Ra»«  -ast          » « 

149 
29 

;  14 
20 

0                   4 

c 

0 

28 
0 

0 
0 

0 
0 

0 

XV17  n^MV*      - 

4 

0 

0 

0 

prftAr^rv*            

Pfbfr*rrt                    .... 

-120 

-aosft 

-94 
-KUHk 

-7 

0 
0.0% 

-4 
-100.0% 

0 
0.0% 

-  1 
-20J0% 

0 
0.0% 

-28 

-100.0% 

0 
0.0% 

0 
0.0% 

0 
0.0% 

Jl>^  .'.    ?9    -993 

.*0C'  Ba&e  Ga»«    

■?r)cr  B(Ki9*w      

0 
0 

G 
0 

4 

14 
0 

9^ 
3* 

8 

1 

0 
0 

I 

0 
0 

0 
0 
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63 
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32 

35 

27                     4£. 

0 

•.4 

1 
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3 
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13 
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0.0% 

-4 
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. 
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191 
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6 
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64 
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10 

24 
5 

0 

96 
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2 

1 
0 

76 

9 
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-64J!% 
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0 
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0 
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0 
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1 
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100.0% 
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3 
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86  4% 
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95.0% 
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0.0% 

4 

100  xm 

56 
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27 
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0 

0.0% 

0 
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1 
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100.0% 
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0 
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20 

100.0% 
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0 
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Al  Epoodas  

Parcani  al  ToM 


No. 


2% 
0.2% 


Cn 


39% 

S.7% 


So. 


13% 

1.4% 


Rlch- 


2% 

0J% 


0% 
0.0% 


0% 
0.0% 


CInd 


3% 
2J% 


St  Loua 


0% 
00% 


U.  Ml 


2% 
0.4% 


D«ra« 


1% 
1.7% 


burgh 


0% 
0.0% 


OiwIolM 


OS 
00% 


Table  Vi»-10.— 8-hr  Air  Quality  Metros  for  Midwest  Region  (Grid  Cells  Selected  Based  on  "Monitored   an; 

NONATTAINMENT) 


MODELED" 


MO 


Wl 


IN 


OM 


KY 


WV 


ToW 


Ma«r«c  5:  Nunttar  of  Odd  Ca«  Daya  «iW«  an  Avarao*  ?nd  High  Oion.  Vaiu*  . 

^PP6 

2007  Basa                            

Bcmmto 

2 
2 

0 

T 

31 

3 

21 
1 

39 
2 

43 

7 

7 
0 

ISO 

2007  Budgat 

0 

1 

16 

DWaranca  

Pwc^fl^    ™™ 

■===:===::■■ 

0 

0 

-6 

-28 

90  3? 

-20 

9??4 

-37 

-»4*r 

-36 

-83.72 

-7 
-100.00 

-134 
-88.33 

MaMe6:Nuni 

tar  •(  Ortd  Oa»Ooy 

•  wlt^    norm  H«ouctioo».  Dy  ttagnnud*  o»  ma  SaducOon 

Mppe  

5-10  ppb 

1 
1 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
5 

2 
0 
0 
0 

1 

2 

16 
9 
3 
0 

1 

12 

8 

0 
0 
0 

0 
16 
21 
2 
0 
0 

19 
12 

0 
0 
6 

1 
0 
0 

5 

42 

72 

24 

7 

>25  ppb  



0 

Table  Vll-ll.— 8-Hr  Air  Quality  Metrks  for  Southeast  rec5ion  (Grid  Cells  Selected  Based  on  "Monitored"  and  "Modeled" 

NONATTAINMENT) 


OA 


sc 


NC 


VA 


Tow 


Matrle  t:  Numbar  e«  Ofw  ^^o«y.  ««r, 

•r  A»«rag« 

;n<J  Hi^n  Oxoo»  V«u«--x«&(>()to 

2007  Bm« 

•eanafto 

48 
10 

39 
12 

44 

17 

13 
1 

52 

4 

16 
3 

212 

9rW17  flitf^^ 

47 

DMar«v« 

-38 

-79.17 

-27 
-8923 

-27 
-61J6 

-12 
-92J1 

-48 

-92J1 

-13 
-81 .29 

-166 

Pwcvnl „».....« 

~ - 

-77J3 

MaMe  6:  Numbar  ol  QfW  CaM-Oaya  «Wi  Otanu  Raducttona,  by  MagmiuO*  o«  ma  Raductton 


2-6  ppb 

S-IOppb 
10-15  ppb 
15-20  ppb 
20-25  ppb 
>25p»* 


0 

3 

28 

8 

0 
0 


0 

4 

32 

8 

0 
0 


0 

2 

42 

5 

3 
0 


s 

38 

27 
3 
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Table  VIH2.— 8-Hr  Air  Quality  Metrics  for  northeast  Region  (Grid  Ceus  Selecthd  Based  on  "Monitore: 

NONATTAINMENT) 


AND  "Modeled" 


MO 


DC 


DC 


PA 


NJ 


NY 


CT 


RI 


MA 


MiliH  6:  Muwftar  of  Ortd  Ca8  Ofa  «<»  «<-  a.^^oq*  .-x)  ■^l«f^  j!or.»  *»«u..=»s  ppb 


Matic  6:  Numbar  of  Or«  CaftOaya  •»•»  O»o"«  s^oix  ii.->.^%  ov  ttagnntxs*  of  !f»  ftiKjucnon 


Table  Vll-i 3.— Selected  OTAG  metrics  for  8-hr  Standard 


Ta«al 


2007  Ba*a „.. 

2007Budoa«  

»4 

40 

1 
0 

30 

1 

73 

4 

99 
37 

46 
33 

29 

11 

0 
0 

11 

6 

257 
01 

DMaranea ...~ - - - 

PwMnl „........» -« - " - «..,.- 

-44 
-S2J8 

-1 
-100.00 

-29 
-96.67 

-89 
-94^ 

-62 
-62.63 

-12 
-26J7 

-18 

0 
0.00 

-s 

-46.46 

-188 
-t6 

2-6  DOb 

U^-r,„ 

i»    '  -.•   •«  ^VmjucUoo 

1 

18 

57 

7 

0 

0 

0 
1 
0 
0 
0 
0 

13 
14 

1 
19 
46 

7 
0 
0 

1 
17 
75 
6 
0 
0 

6 
34 

0 
0 

0 
0 

1 

28 

0 
0 

0 
0 

0 
0 
0 
0 
0 
0 

1 

9 
1 
0 

0 
0 

11 

5-tOppb   

129 

10-15  ppb 

15-20  ppb 

20-26  

>»PPb  

~ 

192 
34 

0 

0 

No. 


Cn. 


So 
comdcr 


Ric^ 


NasbvMa 


Louis- 
Cinci 


St  Lous 


Lk.  Ml 
Araa 


Dalroil 


PiOs- 
burgb 


Chanooe 


Paak  8-Hf  Total    i  of  Ortda  > 

84  ppb 

July  4-11.  1988 

7m7  Rata  CaM 

1624 
1132 

1950 
1256 

1606 
•       1115 

580 

313 

154 
68 

486 

139 

1663 
447 

196 
32 

863 
436 

478 
253 

860 
197 

1195 

2007  Budgal  _ 

460 

Oflefeoca  

Paicant „ „ 

492 

-30.3% 

-703 
-36.9% 

-581 
-34  3% 

-267 
-46.0% 

-86 
-56.8% 

-346 
-71.3% 

-1206 
-73  0% 

-164 

-83  7% 

-418 
-49  0% 

-225 

-47  1% 

-653 

-78.8% 

-745 
-62  3% 
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Table  Vit-i3.— Set 

ECTED  OTAG  METRICS  ^OR  8-HP  St 

diNDARC*— 

Continuec 

No 
comdor 

Cn 
comow 

So 
cornoor 

Rich- 
mood 

Atlanta 

Na»nvi»e 

C«xa 

Sl  lows 

Lk   Ml 
Vaa 

Oaboll 

PHs- 
bwgh 

Chartoba 

J.jtv  1^-?-    !99i 

:K>C'^  Base  Casa 

1333 

1019 

1034 

573 

1058 
562 

112 
12 

56 

93 

8'^ 
!98 

129 

37 

615 
512 

172 
51 

806 

81 

71 
0 

-314 

23  S% 

46- 
44  6% 

506 

4^  B*e 

100 
89  3% 

3S 

62  b\ 

83 
89  7% 

677 

■~  4S. 

-92 

"  3% 

-103 

167% 

-121 

'0  3% 

-524 

-86.6% 

-71 

Parcart 

-100.0% 

July22-?9    '993 

'1^ 

204 

134 

610 
315 

206 

9? 

856 

3''4 

395 

125 

545 
78 

56 

17 

79 
24 

23 

2 

S9 

0 

1562 

20C"  BtiOgel      ... 

387 

Parcam         . 

-73 

-46.3% 

-70 
-34  3% 

-295 
-48  4% 

1  14 

55  J% 

48- 
56  J% 

-270 
68  4% 

-467 

-85  7% 

-39 

69  6% 

-56 

66.8% 

-21 

-9iJ% 

-59 

-  100  0% 

-1175 
75.2% 

July  10-18    1995 

20C'  Base  Casa         

?0C'  BuOgei      

663 

437 

714 
321 

1489 
642 

527 

142 

683 

260 

708 
160 

1072 
215 

124 
52 

994 
712 

311                468 

150                20 

754 
96 

Oflerenca  

Parcam  

-216 

-331% 

-393 

-56.0% 

-847 
-56.9S 

385 

-73  1% 

433 

62  5% 

-548 

-77.4% 

-857 
-79  9% 

-72 
58  1% 

-282 

28  4% 

-161 

-51J% 

-448 

-95  7% 

-668 

-87.3% 

.•■vr  Base  Case 

.'X"  BiXlgei     '.     

3771 
2676 

3911 
22S4 

4863 
2624 

1425 
5SS 

1758 
723 

1681 
434 

4145 
938 

505 
138 

2541 

1683 

964 
456 

1962 
296 

3562 

933 

Oiflwence 

-1096 

-29.0% 

-1627 
-41.8% 

-2229 

-45.9% 

-866 

-60.8% 

-1035 
-56.9% 

-1247 
-74.2% 

-3207 

-77.4% 

-367 
-72.7% 

-868 

-33J% 

-528 

-53.7% 

-1684 
-86.0% 

-2646 
-74.0% 

Paak  8-Hr  Tolat— Gnd  CalK  > 

100  ppb 

jm.  4.  •'    1988 

817 
418 

862 
566 

975 
413 

302 

96 

64 

26 

148 
32 

383 

50 

25 
6 

320 
92 

139 

74 

215               468 

13                75 

C>ttf«anc«         

-399 

48  8% 

-307 

35  6% 

-562 

57  6% 

206 
68,2% 

38 

'>S4% 

-117 

'8  '-% 

-333 

86  9% 

-19 

"f  .1% 

-228 

-71J% 

-66 

-46.8% 

-208 

-94X1% 

-383 

Paream 

-83.6% 

July  16-21    1991 

200'  Base  Casa  

200'  Bixjgei    

868 

511 

501 
306 

448 

109 

13 
0 

21 

4 

1 
0 

190 
22 

22 

7 

302 
204 

18 

1 

62 

0 

0 
0 

Drflerence    

-357 

-41   1% 

-196 

39  '% 

139 
-  '5  7<\, 

-13 

■00  0% 

-17 

8-  0% 

-1 

-188 

88  4% 

-15 

68  7% 

-96 

32  5% 

-17 
-94.4% 

-62 

-100.0% 

0 

00% 

JJy  22-29.  1993 

Mil  Bate  Base  L.as«  

2007  Budget      _     ... 

34 

11 

SO 

30 

212 

S3 

86 

25 

322                97 
151  I              23 

71 

1 

4 
0 

0 

0 

0 

0 

0 
0 

388 

81 

:>rfi8f  ence     

-23 
-67*k 

-29 

49  2% 

-  149 

'C3% 

6C 

'C6% 

171 

-74 

"6  3% 

-70 

98  6% 

-4 
-100i>% 

0 
0,0% 

0 

00% 

0 

-318 

-79.7% 

Ju^  10-18,  1995 

2007  Base  Casa 

?0C'  Budget     . _ 

328 

230 

2S6 

130 

544 

139 

106 
34 

299 

112 

150              225 
28                27 

27 

1 

563                80 
423                 17 

15 

1 

98 
6 

:^itierence      _ _ 

Pectenl  

-98 

-29  9% 

-116 

-45,5% 

-406 

-74  4% 

-  71 
6' 6% 

-147 

56  8% 

-131 
-  82  4% 

-198 
88  0% 

-26 

-96,3% 

-130 
-23.5% 

-43 

-71.7% 

-  14 
-93J% 

-92 

-93  9% 

re*  ■  Base  Casa  . _ 

,*','C  '  Bufiget       ,...« « 

2047 
1170 

1677 
1029 

2179 
724 

506 

156 

688 

293 

406 
83 

96& 
100 

78 

14 

1175               217 
719                92 

292 

14 

966 

162 

:ji«erenc«  _ „.... 

^efcem  _ _., 

-877 

42  8% 

-648 

38  6% 

-1455 

66.8% 

-350 

69  3% 

-J73 

-323 

-79.6% 

-789 
-88.5% 

-64 

-82,1% 

-466 

-38.8% 

-125 
-57.8% 

-278 
-96.2% 

-793 
-63  0% 

VIII.  Impact  on  Small  Entities 

The  Regulatory  Fiexibiiiti.  .Act,  ^ 
r  S  C  601  et  5Pq  (RF.-\.i,  provides  mat 
whenever  an  agency  is  required  to 
pubiish  a  general  notice  of  proposed 
riiiemaking.  it  must  prepare  and  make 
available  a  regulatorv  flexibility 
analysis,  unless  it  certifies  that  the 
proposed  rule,  if  promulgated,  will  not 
ha\e  "a  significant  economu  impact  on 
a  substantial  number  of  small  entities. 
Id.,  section  605(bl,  Courts  have 
interpreted  the  RFA  to  require  a 
regulatorv  flexibility  analysis  only  when 
small  entities  will  be  subject  to  the 
requirements  of  the  rule  See,  e  g,,  Mid- 
Tfx  Electric  Cooperative.  Inc  v   FERC, 


773  F.2d  32:-  (D  C,  Cir.  1985)  (agency's 
certification  need  only  consider  the 
rule's  impact  on  regulated  entities  and 
not  indirect  impact  on  small  entities  not 
regulated) 

In  the  proposed  rulemakiiig   uhich 
EP.A  published  by  notice  dated 
November  7.  1997.  62  FR  60318.  EPA 
noted  that  the  proposed  rule  would  not 
directly  regulate  small  entities.  Instead, 
the  proposed  rule  would  require  States 
to  develop,  adopt,  and  submit  SIP 
revisions  that  would  achieve  the 
necessary  NO\  emission  reductions,  and 
would  leave  to  the  States  the  task  of 
determining  how  to  obtain  those 
reductions,  including  which  entities  to 
regulate  The  EPA  also  noted,  in  the 


proposed  rule,  that  because  affected 
States  would  have  discretion  to  choose 
which  sources  to  regulate  and  how 
much  emissions  reductions  each 
selected  source  would  have  to  achieve, 
EPA  could  not,  at  the  time  of  the 
proposal,  predict  the  effect  of  the  rule 
on  small  entities. 

The  purposes  of  the  RFA,  the  RFA's 
statutory  requirements  for  regulatory 
flexibility  analyses,  and  the  caselaw  all 
shed  light  on  the  meaning  of  the  term 
"impact"  as  used  in  the  RFA.  These 
sources  indicate  that  a  rule  can  have  an 
"impact"  of  concern  under  the  RFA 
only  with  respect  to  sources  subject  to 
the  reqc.renic:.:^  ;if  ;r>.e  rule. 
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The  RFA  s    Findings  and  Purposes  ' 
section  states. 

Il  is  the  purpose  of  this  Act  to  establish  as 
a  principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with  the 
objective  of  the  rule  and  of  applicable 
statutes,  to  fll  regulatory  and  information 
requirements  to  the  scale  of  the  businesses, 
organizations,  and  governmental 
jurisdictions  subject  to  regulation. 

Pub.  L.  96-354.  section  2(b).  This 
statement  of  purpose  indicates  that 
Congress  intended  the  RFA  to  ensure 
that  agencies  tailored  the  requirements 
of  their  regulations  to  the  resources  and 
capabilities  of  entities  "subject  to  (such] 
regulation."  Other  provisions  of  the 
RFA  reflect  this  statement  of  purpose. 
For  example.  RFA  sections  603  and  604 
require  that  the  initial  and  final 
regulatory  flexibility  analyses  identify 
the  types  and  estimate  the  numbers  of 
small  entities  "to  which  the  proposed 
rule  will  apply"  (sections  603(b)(3)  and 
604(a)(3));  and  other  RFA  provisions 
make  clear  that  the  regulatory  flexibility 
analyses  are  to  focus  on  how  to 
minimize  rule  requirements  for  small 
entities  (sections  603(c)(1)  and  (4). 
6TJ5(a)(5))  Taken  as  a  whole,  these 
provisions  suggest  that  agencies  should 
undertake  the  RFA  analyses  only  with 
respect  to  rules  to  which  small  entities 
are  subject. 

Two  Federal  court  cases  support  this 
interpretation  of  "impact":  Mid-Tex  Elec. 
Co-op  V.  FERC.  773  F.2d  327.  342  (D.C. 
Cir.  1985).  summarized  above,  and 
United  Distribution  Companies  v.  FERC. 
88  F.3d  1105  (D.C.  Cir.  1996).  In  United 
Distribution  Companies,  the  court  stated 
that  the  Mid  Tex  court — 

*   *   *  conducted  an  extensive  analysis  of 
the  RFA  provisions  governing  when  a 
regulatory  flexibility  analysis  is  required  and 
concluded  that  no  analysts  is  necessary  when 
an  agency  determines  "that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  that  are 
subject  to  the  requirements  of  the  mle. " 

Id.  at  1170  (quoting  MidTex  court, 
emphasis  added  by  United  Distribution 
court).  For  a  more  detailed  analysis  by 
EPA  of  the  RFA.  see  "Final  Rule: 
National  Ambient  Air  QuaUty  Standards 
for  Ozone."  62  FR  38856.  38888  (July 
18.  1997). 

For  the  reasons  indicated  above.  EPA 
certified  that  the  proposed  rule  would 
"not  have,  if  promulgated,  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  Agency 
received  a  number  of  comments  on  this 
certification,  including  several 
challenging  the  certification  as  improper 
under  the  RFA.  The  EPA  is  currently 
considering  these  comments  and  will 
respond  to  them  in  light  of  the 


rulemaiung  record  after  comments  are 
received  on  this  supplemental  proposal. 

Today's  supplemental  proposal  does 
not  contain  anything  that  would 
adversely  affect  small  entities.  The  SIP 
criteria  and  emissions  reporting 
requirements  proposed  in  today's  action 
would  apply  only  to  States,  and  would 
not.  by  themselves,  subject  any  other 
entities  to  any  regulation.  The  NOx 
budget  trading  program  is  a 
recommendation  to  States,  but  not  a 
requirement,  and  thus  does  not  subject 
any  entities  to  any  requirements.  In 
addition,  the  trading  program,  if 
adopted  by  a  State,  would  provide 
sources  subject  to  the  Slate  NOx 
controls  additional  flexibility  in  meeting 
SIP  requirements.  Thus,  the  trading 
program  would  have  a  beneficial  effect 
on  State-regulated  sources,  including 
small  entities  subject  to  those  State 
requirements.  Accordingly.  EPA 
certifies  that  this  supplemental  proposal 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

As  noted  in  Section  VI.  Interaction 
with  Title  IV  NOx  Rule,  today's 
supplemental  proposal  includes,  in 
addition  to  provisions  directly  related  to 
the  NOx  SIP  call,  a  revision  to  the  40 
CFR  Part  76,  which  implements  the 
NOx  requirements  of  the  acid  rain 
provisions  in  Title  IV  of  the  CAA 
Amendments  and  which  applies 
directly  to  sources.  The  revision  is 
designed  to  lessen  the  administrative 
requirements  imposed  on  sources 
affected  by  the  acid  rain  program  that 
are  in  States  that  adopt  a  NOx  cap-and- 
trade  program.  Because  the  only  impact 
of  this  revision  will  be  to  ease 
administrative  requirements,  it  will  not 
have  any  adverse  effect  on  any  small 
entity  that  may  be  subject  to  the  rule's 
requirements.  Accordingly,  I  certify  that 
this  part  of  today's  proposed  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

DC.  Unfunded  Mandates  Reform  Act 

Title  Q  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532.  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
*   *   *  in  any  one  year.  "  A  "Federal 


mandate    is  detined  under  section 
421(6),  2  U.S.C.  658(6),  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  secfor  mandate." 
A  "Federal  intergovernmental 
mandate,"  in  turn,  is  defined  to  include 
a  regulation  that  "would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments,  "  section 
421(5)(A)(i),  2  U.S.C.  658(5)(A)(i), 
except  for,  among  other  things,  a  duty 
that  is  "a  condition  of  Federal 
assistance."  section  421(5)(A)(i)(I).  A 
"Federal  private  sector  mandate" 
includes  a  regulation  that  "would 
impose  an  enforceable  duty  upon  the 
private  sector,"  with  certain  exceptions, 
section  421(7)(A).  2  U.S.C.  658(7)(A). 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed 
under  section  202  of  the  UMRA,  section 
205.  2  U.S.C.  1535,  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

Under  section  203  of  UMRA.  2  U.S.C. 

1533.  before  EPA  establishes  any 
regulatory  requirements  "that  might 
significantly  or  uniquely  affeci  small 
goverrunents""  EPA  must  have 
developed  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  afTec:ted  small 
governments;  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory- 
proposals  with  significant  Federal 
intergovernmental  mandates;  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatorv  requirements. 

Under  section  204  of  UMRA.  2  U.S.C. 

1534.  if  an  agency  proposes  a  nile  that 
contains  a  "significant  Federal 
intergovernmental  mandated,  the 
agency  must  develop  a  process  to  permit 
elected  officials  of  State,  local,  and 
tribal  governments  to  provide  input  into 
the  development  of  the  proposal. 

The  EPA  addressed  these  issues,  in 
the  proposed  rulemaking  as  to  the 
proposed  NOx  SIP  call.  However,  as 
noted  in  Section  VI,  Interaction  with 
Title  rv  NOx  Rule,  today's  supplemental 
proposal  includes,  in  addition  to 
provisions  directly  related  to  the 
proposed  NOx  SEP  call,  a  revision  to  the 
40  CFR  Part  76,  which  implements  the 
NOx  requirements  of  the  acid  rain 
provisions  in  Title  IV  of  the  CAA 
Amendments  and  which  applies 
directly  to  sources.  The  revision  is 
designed  to  lessen  the  administrative 
requirements  imposed  on  sources 
affected  by  the  acid  rain  program  that 
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are  in  States  that  adopt  a  NOx  cap-and- 
trade  program.  Because  the  only  impact 
of  this  part  of  the  rule  will  be  to  ease 
administrative  requirements,  it  will  not 
impose  costs  that  would  trigger  the 
requirements  of  UMRA  sections  202. 
204.  or  205.  For  the  same  reason,  this 
part  of  the  rule  would  not  result  in 
regulatorv  requirements  that  might 
signific:antly  affect  small  governments; 
moreover,  this  part  of  the  proposed  rule 
would  not  impose  requirements  unique 
to  small  governments.  Thus,  the 
requirements  of  section  203  (2  U.S.C. 
1533)  do  not  apply  to  the  revisions  to 
40  CFR  Part  76. 

X.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
OfficR  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  bv  EPA 
(ICR  No.  1857.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulator)'  Information  Division,  U.S. 
Environmental  Protection  Agency 
(2137).  401  M  St.  SW,  Washington,  DC 
20460  or  by  calHng  (202)  260-2740. 

The  EP.^  believes  that  it  is  essential 
that  compliance  with  the  regional 
control  strategy  be  verified.  Tracking 
emissions  is  the  principal  mechanism  to 
ensure  compliance  with  the  budget  and 
to  assure  the  downwind  affected  States 
and  EP.^  that  the  ozone  transport 
problem  is  being  mitigated.  If  tracking 
and  periodic  reports  indicate  that  a 
State  is  not  implementing  all  of  its  NOx 
control  measures  beginning  with  the 
compliance  date  for  NOx  controls  or  is 
off  track  to  meet  its  statewide  budget  by 
2007,  EPA  will  work  with  the  State  to 
determine  the  reasons  for 
noncompliance  and  what  course  of 
remedial  action  is  needed.  The  reporting 
requirements  are  mandatory  and  the 
legal  authority  for  the  proposed 
reporting  requirements  resides  in 
section  110(a)  and  301(a)  of  the  CAA. 
Emissions  data  being  requested  in 
today's  proposal  would  not  be 
considered  confidential  by  EPA.  Certain 
prof:ess  data  may  be  identified  as 
sensitive  by  a  State  and  are  then  treated 
as  "State-sensitive"  by  EPA 

The  reporting  and  record  keeping 
burden  for  this  collection  of  information 
is  described  below: 

Respondents/Affected  Entities  States, 
along  with  the  Distnct  of  Columbia, 
which  are  included  in  the  NOx  SIP  call. 

Number  of  Respondents:  23. 

Frequency  of  Response:  Annually, 
triermially. 


Estimated  Annual  Hour  Burden  per 
Respondent.  282 

Estimated  Annual  Cost  per 
Respondent:  $7,942  68. 

Estimated  Total  Annual  Hour  Burden: 
6,486. 

Estimated  Total  Annualized  Cost: 
$182,682.00. 

There  are  no  additional  capital  or 
operating  and  maintenance  costs 
associated  with  the  reporting 
requirements  of  the  proposed  rule. 
Dunng  the  1980s,  an  EPA  initiative 
established  electronic  communication 
with  each  State  environmental  agency. 
This  included  a  computer  terminal  for 
any  States  needing  one  in  order  to 
communicate  with  the  EP.A's  .aational 
data  base  systems.  Costs  associated  with 
replacing  and  maintaining  these 
terminals,  as  well  as  storage  of  data 
files,  have  been  accounted  for  in  the  ICR 
for  the  existing  annual  inventor, 
reporting  requirements  (OMB  #  2060- 
0088). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adiust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collet:tior,  of 
information;  and  transmit  or  otherv%-ise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15 

Send  comments  on  the  Agencvs  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director.  OPPE 
Regulatory  Information  Division,  U.S. 
Environmental  Protection  Agency 
(2137).  401  M  St.,  SW.  Washington.  DC 
20460:  and  to  the  Office  of  Information 
and  Regulatory-  Affairs,  Office  of 
Management  and  Budget.  72.5  17ih  St. 
NW,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EP.^." 
Comments  are  requested  by  jime  22, 


1998  Include  the  ICR  number  in  any 

correspondence 

XI.  fudicial  Review 

Section  307(b)(1)  of  the  CAA  indicates 
which  Federal  Courts  of  Appeal  have 
venue  for  petitions  of  review  of  final 
actions  by  EP,^  This  Section  provides, 
in  part,  that  petitions  for  review  must  be 
filed  in  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  if  (i)  the 
agency  action  consists  of    nationally 
applicable  regulations  promulgated,  or 
final  action  taken,  by  the 
Administrator,"  or  (ii)  such  action  is 
locally  or  regionally  applicable,  if  "such 
action  IS  based  on  a  determination  of 
nationwnde  scope  or  effect  and  if  in 
taking  such  action  the  Administrator 
finds  and  publishes  that  such  action  is 
based  on  such  a  determination." 

.\ny  final  action  related  to  the  NOx 
SIP  Call  IS    nationally  appbcable" 
within  the  meaning  of  section  307(b)(1). 
As  an  initial  matter,  through  this  rule. 
EPA  interprets  seen  on  110  of  the  Act  in 
a  way  that  could  affect  future  actions 
regulating  the  transport  of  pollutants.  In 
addition  the  SIP  Call  as  proposed, 
would  require  22  States  and  the  District 
of  Columbia  to  estahlish  emissions 
budgets  for  NOx  The  SIP  Call  also  is 
based  on  a  common  core  of  factual 
findings  and  analyses  concerning  the 
transport  of  ozone  and  its  precursors 
between  the  different  States  subject  to 
the  SIP  Call  Finally.  EPA  plans  to 
establish  m  the  final  rule  uniform 
approvabilit>  cntena  that  would  be 
applied  to  all  States  sut)iec1  to  the  SIP 
call.  For  these  reasons,  the 
.administrator  also  is  determining  that 
any  final  action  regarding  the  NOx  SIP 
Call  IS  of  nationwide  scope  and  effect 
for  purposes  of  section  307fb)(l).  Thus 
any  petitions  for  review  of  final  actions 
regarding  the  .SIP  Call  must  be  filed  in 
the  Court  of  .Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  from 
the  date  final  action  is  promulgated  in 
the  Federal  Register 

Xn.  Retaliatory  .Analysis 

Under  Executive  Order  12866  (58  FR 
51735.  October  4    1993).  the  .Agency 
must  determine  whether  the  regulatory 
action  IS  "significant    and  therefore 
subiect  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory'  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  eSect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  m  a  materia!  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  iobs,  the 
environment,  public  health  or  safety,  or 
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Slate,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

As  EPA  indicated  in  the  proposed 
rulemaking,  this  action  is  a  "significant 
regulatory  action"  because  it  would 
have  an  annual  effect  on  the  economy 
of  approximately  $2  billion.  62  FR 
60318.  60373.  Accordingly,  the  notice  of 
proposed  rulemaking  was  submitted  to 
OMB  for  review.  For  the  same  reason, 
today's  supplemental  notice  of  proposed 
rulemaking  was  submitted  to  OMB  for 
review.  Any  written  comments  from 
OMB  to  EPA  and  any  written  EPA 
response  to  those  comments  are 
included  in  the  docket.  The  docket  is 
available  for  public  inspection  at  the 
EPA's  Air  Docket  Section,  which  is 
listed  in  the  ADDRESSES  section  of  this 
preamble. 

List  of  Subjects 

40CFRPart51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 
Transportation.  Volatile  organic 
compounds. 

40  CFB  Part  76 

Environmental  protection,  Acid  rain 
program.  Air  pollution  control.  Nitrogen 
dioxide.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  96 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Nitrogen  dioxide. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  28.  1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  51,  76,  and  96  of 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 


PART  51-  REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  7410.  7411. 
7412.  7413.  7414.  7470-7479.  7501-7508, 
7601,  and  7602. 

Subpart  G— Control  Strategy 

2.  Subpart  G  is  amended  to  add 
§§51.121  and  51  122  to  refld  as  follows: 

551  121     Requtfements  for  slate 
implementation  pian  revisions  relating  to 
budgets  <0'  emissions  o'  oxides  ol 
nitrogen 

(a)  The  EPA  Admmistrator  finds  that 
the  State  implementation  plans  (SIPs) 
for  the  States  listed  in  paragraph  (c)  of 
this  section  are  substantially  inadequate 
to  comply  with  the  requirements  of 
section  1 10(a)(2)(D)  of  the  Clean  Air 
Act,  42  use.  7410(a)(2)(D).  and  to 
mitigate  adequately  the  interstate 
pollutant  transport  described  in  section 
184  of  the  Clean  Air  Act.  42  U.S.C. 
7511c.  with  respect  to  nonattainment 
areas  under  the  1-hour  ozone  national 
ambient  air  quality  standards  (NAAQS), 
to  the  extent  that  those  SIPs  do  not 
provide  for  compliance  with  a  budget  of 
emissions  of  nitrogen  oxides  ("NOx 
budget")  as  described  in  paragraph  (e)  of 
this  section.  To  cure  such  inadequacy, 
each  of  the  States  listed  in  paragraph(c) 
of  this  section  must  submit  to  EPA  a  SIP 
revision  that  provides  for  compliance 
with  such  NOx  budget  and  associated 
SIP  provisions  described  in  this  section. 

(b)  The  EPA  Administrator 
determines  that  the  States  listed  in 
paragraph  (c)  of  this  section  must 
submit  SIP  revisions  under  section 

1 10(a)(1)  of  the  Clean  Air  Act.  42  U.S.C. 
7410(a)(1).  that  provide  for  compliance 
with  a  NOx  budget,  as  described  in 
paragraph  (e)  of  this  section  and 
associated  SIP  provisions  described  in 
this  section,  to  comply  with  the 
requirements  of  section  110(a)(2)(D)  of 
the  Clean  Air  Act.  42  U.S.C. 
7410(a)(2)(D).  with  respect  to 
nonattainment  areas  under  the  8-hour 
ozone  NAAQS. 

(c)  The  States  subject  to  paragraphs  (a) 
and  (b)  of  this  section  are;  Alabama. 
Connecticut.  Delaware,  Georgia,  Illinois, 
Indiana,  Kentucky,  Maryland. 
Massachusetts.  Michigan.  Missouri. 
New  Jersey,  New  York,  North  Carolina, 
Ohio.  Pennsylvania.  Rhode  Island. 
South  Carolina,  Tennessee,  Virginia, 
West  Virginia.  Wisconsin,  and  the 
District  of  Columbia. 

(d)(1)  The  SIP  submissions  required 
under  paragraphs  (a)  and  (b)  of  this 


section  must  be  submitted  by  no  later 
than  September  30.  1999. 

(2)  The  State  makes  an  official 
submission  of  its  SIP  revision  to  EPA 
only  when; 

(i)  The  submission  conforms  to  the 
requirements  of  appendix  V  to  this  part; 
and 

(ii)  The  State  delivers  five  copies  of 
the  plan  to  the  appropriate  Regional 
Office,  with  a  letter  giving  notice  of 
such  action. 

(e)(1)  The  NOx  budget  for  a  State 
listed  in  paragraph  (c)  of  this  section  is 
defined  as  the  total  amount  of  NOx 
emissions  allowed  from  all  sources  in 
that  State,  as  indicated  in  paragraph 
(e)(4)  of  this  section  with  respect  to  that 
State. 

(2)  The  SIP  must  provide  for 
compliance  with  the  NOx  budget  during 
each  ozone  season,  which  includes  May 
1  through  September  30  of  the  year  2007 
and  each  subsequent  year. 

(3)  The  SIP  must  require 
implementation  of  its  control  measures 
by  no  later  than  September  30.  2002. 

(4)  The  State-by-State  amounts  of  the 
NOx  budget  are  as  follows: 


State 


Alabama 

Connecticut 

Delaware 

District  of  Columt>ia 

Georgia  

IHino«s  

Indiana  

Kentucky  

Maryland  

Massachusetts 

Wicriigan 

Missoon 

New  Jersey  , 

New  YofK  , 

Nortn  Carolina 

Onio  , 

Pennsylvania 

Rtwde  Island 

South  Carolina 

Tennessee  

Virginia  

West  Virginia 

Wisconsin  


Budget 


155,617 

39.909 

21.010 

7.000 

159.013 

218,679 

200.345 

158.360 

73,628 

73,575 

199,238 

116.246 

93.464 

185.537 

153,106 

236.443 

207,250 

10.132 

109,267 

187.250 

162,375 

81,701 

95,902 


Total 


2,945,046 


(f)  Each  SIP  revision  must  set  forth 
control  measures  to  meet  the  NOx 
budget  which  include  the  following: 

(1)  A  description  of  enforcement 
methods  including,  but  not  limited  to: 

(i)  Procedures  for  monitoring 
compliance  with  each  of  the  selected 
control  measures; 

(ii)  Procedures  for  handling 
violations;  and 

(iii)  A  designation  of  agency 
responsibility  for  enforcement  of 
implementation. 
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(2)  Should  a  State  elect  to  impose 
control  measures  on  NOx  sources 
serving  electric  generators  with  a 
nameplate  capacity  greater  than  25 
MWe  or  boilers  with  a  maximum  design 
hPrii  input  greater  than  250  mmBtu/hr  as 
a  means  of  meeting  its  NOx  budget,  then 
those  measures  must  either: 

(i)  Impose  a  NOx  mass  emissions  cap 
on  each  source; 

(ii)  Impose  a  NOx  emission  rate  limit 
on  each  source  and  assume  maximum 
operating  capacity  for  every  such  source 
for  purposes  of  estimating  mass  NOx 
emis.sions.  or 

I  ill)  Impose  any  other  regulatory 
requirement  which  the  Slate  has 
demonstrated  to  EPA  provides 
equivalent  or  greater  assurance  than 
options  in  paragraphs  (e)(2)  (i)  or  (ii)  of 
this  section  that  the  State  will  meet  its 
NOx  budget 

(g)(lj  Each  SIP  revision  must 
demonstrate  that  the  measures,  rules, 
and  regulations  contained  in  it  are 
adequate  to  provide  for  the  timely 
compliance  with  the  NOx  budget  during 
the  2007  ozone  season 

(2)  The  demonstration  must  include 
the  following: 

!i)  Each  revision  must  contain  a 
detailed  baseline  inventory  of  NOx  mass 
emissions  from  point,  area,  and  mobile 
sources  in  the  vear  2007  absent  the 
control  measures  specified  in  the  SIP 
submission  The  State  must  use  the 
same  baseline  inventory  that  EPA  used 
in  calculating  the  State's  NOx  budget 

(ii)  Each  revision  must  contain  a 
summar\'  of  NOx  mass  emissions  in 
2007  projected  to  result  from 
implementation  of  each  of  the  new 
control  measures  and  from  all  NOx 
sources  together  following 
implementation  of  such  control 
measures  The  summary  must  assume 
the  same  NOx  mass  emissions  for 
mobile  sources  assumed  by  EPA  in 
calculating  the  State's  budget,  unless  the 
State  has  adopted  measures  more 
stringent  than  the  Federal  measures 
incorporated  into  the  budget 
calculation.  The  State  must  provide  EPA 
with  a  summar\-  of  the  computations, 
assumptions,  and  judgments  used  to 
determme  the  degree  of  reduction  of 
projected  emissions  that  will  result  from 
the  implementation  of  the  control 
measures. 

(iii)  Each  revision  must  identify  the 
sources  of  the  data  used  in  the 
projection  of  emissions. 

(hj  Each  revision  must  comply  with 
§  51.1  Ifi  (regarding  data  availability). 

(1)  Each  revision  must  provide  for 
monitoring  the  status  of  compliance 
with  any  rules  and  regulations  adopted 
to  meet  the  NOx  budget.  Specifically, 


the  revision  must  meet  the  following 
reauirements; 

(i)  The  revision  must  provide  for 
legally  enforceable  procedures  for 
requiring  owners  or  operators  of 
stationarv  sources  to  maintain  records  of 
and  penodically  report  to  the  State — 

(A)  information  on  the  amount  of  NOx 
emissions  from  the  stationary  sources; 
and 

(B)  Other  information  as  may  be 
n<?cessary  to  enable  the  State  to 
determine  whether  the  sources  are  in 
compliance  with  applicable  portions  of 
the  control  measures, 

(ii)  The  revision  must  compiv  with 
§  51.212  of  this  part  (regarding  testing, 
inspection,  enforcement,  and 
complaints); 

(iii)  If  the  revision  contains  any 
transportation  control  measures  then 
the  revision  must  comply  with  §  51.213 
(regarding  transportation  control 
measures); 

(iv)  If  the  revision  contains  measures 
to  control  NO\  sources  serving  electric 
generators  with  a  nameplate  capacity 
greater  than  25  MWe  or  greater  or 
boilers  with  a  maximum  design  heat 
input  greater  than  250  mmBtu'hr,  then 
the  revision  must  require  such  sources 
to  use  a  continuous  emissions 
monitoring  system. 

(2)  [Reserved! 

(i)  lReser\edl 

(j)  Each  revision  must  show  that  the 
State  has  legal  authority  to  carry  out  the 
revision,  including  authority  to; 

(1)  Adopt  emissions  standards  and 
limitations  and  any  other  measures 
necessary  for  attainment  and 
maintenance  of  the  State's  NOx  budget 
specified  in  paragraph  (el  of  this 
section; 

(2)  Enforce  applicable  laws, 
regulations,  and  standards,  and  seek 
injunctive  relief; 

(3)  Obtain  information  necessary  to 
determine  whether  air  pollution  sources 
are  in  compliance  with  applicable  laws, 
regulations,  and  standards,  including 
authority  to  require  recordkeeping  and 
to  make  inspections  and  conduct  tests  of 
air  pollution  sources 

(4)  Require  owners  or  operators  of 
stationary'  sources  to  install,  maintain, 
and  use  emissions  monitoring  de\'ices 
and  to  make  periodic  reports  to  the  State 
on  the  nature  and  amounts  of  emissions 
from  such  stationary-  sources;  also 
authority  for  the  State  to  make  such  data 
available  to  the  public  as  reported  and 
as  correlated  with  any  applicable 
emissions  standards  or  limitations. 

(k)(lj  The  provisions  of  law  or 
regulation  which  the  State  determines 
provide  the  authorities  required  under 
this  section  must  be  specifically 
identified,  and  copies  of  such  laws  or 


regulations  be  submitted  with  the  SIP 
revision 

(21  Legal  authon!\  adequate  to  fulfill 
the  requirements  of  paragraphs  {j)(3) 
and  (4)  of  this  section  may  be  delegated 
to  the  State  under  section  114  of  the 
Act. 

(1)(1)  A  revision  may  assign  legal 
authority  to  local  agencies  in 
accordance  with  section  51.232. 

(2)  Each  revision  must  comply  with 
section  51.240  (regarding  general  plan 
reauirements). 

[mi  Each  revision  shall  contain  legally 
enforceable  compliance  schedules 
setting  forth  September  30.  2002  as  the 
date  by  which  all  sources  or  categories 
of  such  sources  must  be  in  compliance 
vsdth  any  applicable  requirement  of  the 
SIP  revision. 

(n)  Each  revision  must  comply  with 
section  51  280  (regarding  resources). 

(0)  For  purposes  of  the  SIP  revisions 
required  by  this  section.  EPA  may  make 
a  finding  under  section  179(a)(1) 
through  (4)  of  the  Act,  42  U.S.C, 
7509(a)(l)-(4),  starting  the  sanctions 
process  set  forth  in  section  179(a)  of  the 
Act.  Any  such  finding  will  be  deemed 

a  finding  under  section  52.31(c)  and 
sanctions  will  be  imposed  in  accordance 
with  the  order  of  sanctions  and  the 
terms  for  such  sanctions  established  in 
section  52.31. 

(p)  Each  revision  must  provide  for 
State  compliance  with  the  reporting 
requirements  set  forth  in  section  51.122 
of  this  part. 

§51.122     Emissions  reporting 
requirements  for  SIP  revisions  retatmg  to 
budgets  for  NO,  »misston& 

(a)  For  Its  transport  SIP  res'ision  under 
section  51121  of  this  part,  each  State 
must  submit  to  EPA  NOx  emissions  data 
as  described  in  this  section. 

(b)  Each  revision  must  provide  for 
periodic  reporting  by  the  State  of  NOx 
emissions  data  to  demonstrate  that  the 
emissions  budget  set  forth  in  section 
51.121(e)(4)  IS  being  met, 

(1)  Annual  reporting.  Each  revision 
must  provide  for  annual  reporting  of 
NOx  emissions  data  from  all  of  the 
following  sources  and  source  catmories: 

(i)  All  NOx  sources  within  the  State 
which  the  State  chooses  to  regulate 
specificalh  for  the  purpose  of  meeting 
the  NOx  budgets  submitted  under 
section  51.121(e)(4).  This  would  include 
all  NOx  sources  within  the  State  which 
are  subject  to  measures  included  by  the 
State  in  its  transport  SIP  revision 
submitted  under  section  51.121.  On 
road  and  nonroad  mobile  sources  are 
not  included  unless  controls  greater 
than  those  Federal!)  mandated  are 
required  for  these  sources. 

^ii)  The  direct  reporting  of  data  from 
sources  to  EPA  used  for  compliance 
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with  the  requirements  of  a  trading 
program  meeting  the  requirements  of  40 
CFR  part  96  andVor  direct  reporting  of 
data  from  sources  to  EPA  used  for 
meeting  the  monitoring  and  reporting 
requirements  of  subpart  H  of  40  CFR 
part  75  can  be  used  to  satisfy  this 
requirement, 

(2)  Triennial  reporting.  Each  plan 
must  provide  for  triennial  (i.e..  every 
third  year)  reporting  of  NOx  emissions 
data  from  all  sources  within  the  State. 

(3)  Year  2007  reporting.  Each  plan 
must  provide  for  repwrting  of  year  2007 
NOx  emissions  data  from  all  sources 
within  the  State. 

(4)  The  data  availability  requirements 
in  section  51.116  must  be  followed  for 
all  data  submitted  to  meet  the 
requirements  of  paragraphs  fb)(l).  (2) 
and  (3)  of  this  section. 

(c)  The  data  reported  in  paragraph  (b) 
of  this  section  for  stationary  point 
sources  must  meet  the  following 
minimum  criteria; 

(1)  For  annual  data  reporting  purposes 
the  data  must  include  the  following 
minimum  elements: 

(i)  Inventory  year. 

(ii)  State  FTPS  code. 

(iii)  County  FIPS  code. 

(iv)  Federal  ID  code  (plant). 

(v)  Federal  ID  code  (point). 

(vi)  Federal  ID  code  (process). 

(vii)  Federal  ID  code  (stack). 

(vii)  Site  Name. 

(viii)  Physical  Address. 

(ix)  sec 

(x)  Pollutant  code. 

(xi)  Annual  emissions. 

(xii)  Ozone  Season  emissions. 

(xiii)  Area  designation. 

(2)  In  addition,  the  annual  data  must 
include  the  following  minimum 
elements  as  applicable  to  the  emissions 
estimation  methodology. 

(i)  Fuel  heat  content  (annual), 
(ii)  Fuel  heat  content  (seasonal), 
(iii)  Source  of  fuel  heat  content  data. 
Tiv)  Activity  throughput  (annual) 
(v)  Activity  throughput  (seasonal), 
(vi)  Source  of  activity/throughput 
data. 

(vii)  Winter  throughput  (%). 

(viii)  Spring  throughput  (%). 

(ix)  Summer  throughput  (%). 

(x)  Fall  throughput  (%). 

(xi)  Work  weekday  emissions. 

(xii)  Emission  factor. 

(xiii)  Source  of  emission  factor. 

(xiv)  Hr/day  in  operation. 

(xv)  Operations  Start  time  (hour). 

(xvi)  Day/wk  in  operation. 

(xvii)  Wk/yr  in  operation. 

(3)  The  triennial  and  2007  inventories 
must  include  the  following  data 
elements. 

(i)  The  data  required  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section. 


(ii)  X  coordinate  (latitude), 
(iii)  Y  coordinate  (longitude), 
(iv)  Stack  height, 
(v)  Stack  diameter, 
(vi)  Exit  gas  temperature, 
(vii)  Exit  gas  velocity. 
(viii)  Exit  gas  flow  rate, 
(ix)  SIC. 

(x)  Boiler/process  throughput  design 
capacity, 
(xi)  Maximum  design  rate, 
(xii)  Maximum  capacity, 
(xiii)  Primary  control  efficiency, 
(xiv)  Secondary  control  efficiency, 
(xv)  Control  device  type. 

(d)  The  data  reported  in  paragraph  (b) 
of  this  section  for  area  sources  must 
include  the  following  minimum 
elements: 

(1)  For  annual  inventories  it  must 
include: 

(i)  Inventory  year. 

(ii)  State  FIPS  code. 

(iii)  County  FIPS  code. 

{ivjSCC. 

(v)  Emission  factor. 

(vi)  Source  of  emission  factor. 

(vii)  Activity /through  put  level 
(annual). 

(viii)  Activity  throughput  level 
(seasonal). 

(ix)  Source  of  activity/throughput 
data. 

(x)  Spring  throughput  (%). 

(xi)  Summer  throughput  (%). 

(xii)  Fall  throughput  (%). 

(xiii)  Control  efficiency  (%). 

(xiv)  Pollutant  code. 

(xv)  Ozone  Season  emissions. 

(xvi)  Source  of  emissions  data. 

(xvii)  Hr/day  in  operation. 

(xviii)  Day/wk  in  operation. 

(xix)  Wk/yr  in  operations. 

(2)  The  triennial  and  2007  inventories 
must  contain  at  a  minimum  all  the  data 
required  in  paragraph  (d)(1)  of  this 
section. 

(e)  The  data  reported  in  paragraph  (b) 
of  this  section  for  mobile  sources  must 
meet  the  following  minimum  criteria: 

■^  (1)  For  the  annual,  triennial,  and  2007 
inventory  purposes  the  following  data 
must  be  reported: 

(i)  Inventory  year 

(ii)  State  FIPS  code. 

(iii)  County  FIPS  code. 

(iv)  Emission  factor. 

(v)  Source  of  emission  factor. 

(vi)  Activity  (VMT  by  Roadway  Class). 

(vii)  Source  of  activity  data. 

(viii)  Pollutant  code. 

(ix)  Summer  work  weekday 
emissions. 

(x)  Ozone  season  emissions. 

(xi)  Source  of  emissions  data. 

(2)  (Reserved.) 

(f)  Approval  of  ozone  season 
calculation  by  EPA.  Each  State  must 
submit  for  EPA  approval  an  example  of 


the  calculation  procedure  used  to 
calculate  ozone  season  emis.sions  along 
with  sufficient  information  for  EP.^  to 
verify  the  calculated  value  of  ozone 
season  emissions. 

(g)  Reporting  schedules.  (1)  Annual 
reports  are  to  begin  with  data  for  the 
year  2003. 

(2)  Triennial  reports  are  to  begin  with 
data  for  the  year  2002. 

(3)  Year  2007  data  are  to  be  submitted 
for  the  year  2007 

(4)  States  must  submit  data  for  a 
required  year  by  12  months  after  the  end 
of  the  calendar  year  for  which  the  data 
are  collected. 

(h)  Data  Reporting  Procedures.  When 
submitting  a  formal  NOx  budget 
emissions  report  and  assotriated  data. 
States  shall  notify  the  appropnate  EPA 
regional  office. 

(1)  States  are  required  to  report 
emissions  data  in  an  electronic  format  to 
the  location  given  in  paragraph  lh)(5)  of 
this  section.  Several  options  art' 
available  for  data  reporting 

(2)  An  agency  mav  choose  to  continue 
reporting  to  the  EP.\  Aerometric 
Information  Retneval  .System  (AIRS) 
system  using  the  .MRS  facility 
subsystem  (AFS)  format  for  point 
sources.  (This  option  will  continue  for 
point  sources  for  some  period  of  time 
after  AIRS  is  reengineered  (before  2002), 
at  which  time  this  choice  may  be 
discontinued  or  modified  1 

(3)  An  agency  may  convert  its 
emissions  data  into  the  Emission 
Inventory  Improvement  Program/ 
Electronic  Data  Interchange  (EIIP/EDI) 
format.  This  file  can  then  be  made 
available  to  anv  requestor,  either  using 
E-mail,  floppy  disk,  or  value  added 
network  (VAN),  or  can  be  placed  on  a 
file  transfer  protocol  (FTP)  site. 

(4)  An  agency  may  suhmit  its 
emissions  data  in  a  proprietary  format 
based  on  the  EIIP  data  model 

(5)  For  options  in  paragraphs  (h)(3) 
and  (4)  of  this  section,  the  terms 
submitting  and  reporting  data  are 
defined  as  either  providing  the  data  in 
the  EIIP/EDI  format  or  the  EIIP  based 
data  model  proprietary  format  to  EPA, 
Office  of  Air  Quality  Planning  and 
Standards.  Emission  Factors  and 
Inventory  Group  directly  or  notifying 
this  group  that  the  data  are  available  in 
the  specified  format  and  at  a  specific 
electronic  location  (eg,  FTP  site). 

(6)  For  annual  reporting  (not  for 
triermial  reports)  a  State  may  have 
sources  submit  the  data  directly  to  EPA. 
This  option  will  be  available  to  any 
source  in  a  State  that  is  both 
participating  in  a  trading  program 
meeting  the  requirements  of  part  96  of 
this  chapter  and  that  has  agreed  to 
accept  data  in  this  format.  The  EPA  will 
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make  both  the  raw  data  submitted  in 
this  format  and  summary  data  available 
to  any  State  that  chooses  this  option. 

(i)  Definitions  As  used  in  this  section, 
the  following  words  and  terms  shall 
have  the  meanings  set  forth  below: 

(1)  Annual  emissions  Actual 
emissions  for  a  plant,  point,  or  process, 
either  measured  or  calculated 

(2)  Ash  content^  Inert  residual  portion 
of  a  fuel 

(3)  Area  designation  The  designation 
of  the  area  in  which  the  reporting  source 
is  located  with  regard  to  the  ozone 
national  ambient  air  quality  standard. 
This  would  include  attainment  or 
nonattainment  designations.  For 
nonattamment  designations,  the 
classification  of  the  nonattainment  area 
must  be  specified,  i.e.,  transitional, 
marginal,  moderate,  serious,  severe,  or 
extreme. 

(4)  Boiler  design  capacity.  A  measure 
of  the  size  of  a  boiler,  based  on  the 
reported  maximum  continuous  steam 
fiovv  Capacity  is  calculated  in  units  of 
MMBtu/hr. 

(5)  Control  device  type  The  name  of 
the  type  of  control  device  (e.g.,  wet 
scrubber,  flaring,  or  process  change). 

(6)  Control  efficiency  The  emissions 
reduction  efficiency  of  a  primary  control 
device,  which  shows  the  amount  of 
reduction  of  a  particular  pollutant  from 

a  process'  emissions  due  to  controls  or 
material  change.  Control  efficiency  is 
usually  expressed  as  a  percentage  or  in 
tenths. 

(7)  County/parish/reservation  I  FIPS  I. 
Federal  Information  Placement  System 
(FIPS).  FIPS  IS  the  system  of  unique 
numeric  codes  developed  by  the 
government  to  identify  States,  counties, 
towns,  and  townships  for  the  entire 
United  States.  Puerto  Rico,  and  Guam. 

(8)  Dov'/wJc  in  operations  Days  per 
week  that  the  emitting  process  operates. 

(9)  Emission  factor  Ratio  relating 
emissions  of  a  specific  pollutant  to  an 
activity  or  material  throughput  level, 

(10)  Exit  gas  flow  rate  Numeric  value 
of  stack  gas  flow  rate. 

(11)  Exit  gas  temperature.  Numeric 
value  of  an  exit  gas  stream  temperature 

(12)  Exit  gas  velocity  Numeric  value 
of  an  e.xit  gas  stream  velocity. 

(13)  Fall  throughput  1%I  Portion  of 
throughput  for  the  three  Fall  months 
(September.  October.  November).  This 
repre.sents  the  expression  of  annual 
activity  information  on  the  basis  of  four 
seasons,  typically  spring,  summer,  fall, 
and  winter  It  can  be  represented  either 
as  a  percentage  of  the  annual  activity 
(e.g.,  production  in  summer  is  40 
percent  of  the  year's  production),  or  in 
terms  of  the  units  of  the  activity  (e.g.. 
out  of  600  units  produced,  spring  =  150 


units,  summer  =  250  units,  fall  =  150 
units,  and  winter  =  50  units) 

(14)  Federal  ID  code  Iplanti  Unique 
codes  for  a  plant  or  facility,  containing 
one  or  more  pollutant-emitting  sources 

(15)  Federal  ID  code  I  point  I.  Unique 
codes  for  the  point  of  generation  of 
emissions,  typically  a  physical  piece  of 
equipment. 

(16)  Federal  ID  code  (stack  number). 
Unique  codes  for  the  point  where 
emissions  from  one  or  more  processes 
are  released  into  the  atmosphere 

(17)  Federal  Information  Placement 
System  (FIPS)  The  system  of  unique 
numeric  codes  developed  bv  the 
government  to  identify  States,  counties, 
towns,  and  townships  for  the  entire 
United  States.  Puerto  Rico,  and  Guam. 

(18)  Heat  content  The  thermal  heat 
energy  content  of  a  solid,  liquid,  or 
gaseous  fuel  Fuel  heat  content  is 
typically  expressed  in  units  of  Btu/lb  of 
fuel,  Btu/gal  of  fuel,  joules/kg  of  fuel. 
etc. 

(19)  Hr/dav  in  operations.  Hours  per 
day  that  the  emitting  process  operates. 

(20)  .Maximum  design  rate  Maximum 
fuel  use  rate  based  on  the  equipment's 
or  process'  physical  size  or  operational 
capabilities. 

(21)  Maximum  nameplate  capacity.  A 
measure  of  the  size  of  a  generator,  and 
IS  put  on  the  units  nameplate  by  the 
manufacturer  The  data  element  is 
reported  in  M\V  or  K\V 

(22)  Ozone  season  The  period  May  1 
through  September  30  of  a  year, 

(23)  Physical  address.  Street  address 
of  facility. 

(24)  Point  source  A  non-mobile 
source  which  emits  100  tons  of  NOx  or 
more  per  year.  A  non-mobile  source 
which  emits  less  NOx  per  year  than  this 
amount  is  an  area  source. 

(25)  Pollutant  code  A  unique  code  for 
each  reported  pollutant  that  has  been 
assigned  in  the  EIIP  Data  .Model 
Character  names  are  used  for  criteria 
pollutants,  while  Chemical  Abstracts 
Service  (CAS)  numbers  are  used  for  all 
other  pollutants.  Some  States  may  be 
using  SAROAD  codes  for  pollutants,  but 
these  should  be  able  to  be  mapped  to 
the  EIIP  Data  Model  pollutant  codes 

(26)  Process  rate/throughput.  A 
measurable  factor  or  parameter  that  is 
directly  or  indirectly  related  to  the 
emissions  of  an  air  pollution  source. 
Depending  on  the  type  of  source 
category',  activity  information  may  refer 
to  the  amount  of  fuel  combusted,  the 
amount  of  a  raw  material  processed,  the 
amount  of  a  product  that  is 
manufactured,  the  amount  of  a  material 
that  is  handled  or  processed, 
population,  employment,  number  of 
units,  or  miles  traveled.  Activity 
information  is  typically  the  value  that  is 


multiplied  against  an  emission  factor  to 
generate  an  emissions  estimate. 

{2~]  sec  Source  category  code  A 
process-level  code  that  describes  the 
equipment  or  operation  emitting 
pollutants. 

(28)  Secondary  control  efficiency  (%). 
The  emission  reduction  efficiency  of  a 
secondary  control  device,  which  shows 
the  amount  of  reduction  of  a  particular 
pollutant  from  a  process'  emissions  due 
to  controls  or  material  change.  Control 
efficiency  is  usually  expressed  as  a 
percentage  or  in  tenths. 

(29)  SIC.  Standard  Industrial 
Classification  code.  US  Department  of 
Commerce's  categorization  of  businesses 
by  their  products  or  services. 

(30)  Site  name.  The  name  of  the 
facility. 

(31)  Spring  throughput  (%).  Portion  of 
throughput  or  activity  for  the  three 
spring  months  (March,  April,  May).  See 
the  definition  of  Fall  Throughput. 

(32)  Stack  diameter.  Stack  physical 
diameter 

(33)  Stack  height  Stack  physical 
height  above  the  surrounding  terrain. 

(34)  Start  date  (inventory  year).  The 
calendar  year  that  the  emissions 
estimates  were  calculated  for  and  are 
applicable  to. 

(35)  Start  time  (hour).  Start  time  (if 
available)  that  was  applicable  and  used 
for  calculations  of  emissions  estimates. 

(36)  State 'providence/territory  (FIPS). 
Federal  Information  Placement  System 
(FIPS)  FIPS  IS  the  system  of  unique 
numeric  codes  develof»ed  by  the 
government  to  identify  States,  counties, 
towns,  and  towmships  for  the  entire 
United  States.  Puerto  Rico,  and  Guam. 

(37)  Summer  throughput  (%).  Portion 
of  throughput  or  activity  for  the  three 
summer  months  (June,  July,  August). 
.See  the  definition  of  Fall  Throughput. 

(38)  Summer  work  weekday 
emissions.  Average  day's  emissions  for 
a  tvpical  day. 

f39)  VMT  by  Roadway  Class.  VMT 
stands  for  vehicle  miles  traveled  and  is 
an  expression  of  vehicle  activity  that  is 
used  with  emission  factors  The 
emission  factors  are  usually  expressed 
in  terms  of  grams  per  mile  of  travel. 
Since  VMT  does  not  directly  correlate  to 
emissions  that  occur  uhile  the  vehicle 
is  not  moving,  these  non-moving 
emissions  are  incorporated  into  EPA's 
MOBILE  model  emission  factors. 

(40)  Winter  throughput  (%).  Portion  of 
throughput  or  activity  for  the  three 
winter  months  (December.  January, 
February).  See  the  definition  of  Fall 
Throughput. 

(41)  [ieek/year  in  operation.  Weeks 
per  year  that  the  emitting  process 
operates. 

(42)  Work  Weekday.  Any  day  of  the 
week  except  Saturday  or  Sunday. 
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14JJ  A  coorainaif  notituafj  r..ist-wKsi 
geographic  coordinate  of  an  object. 

(44)  Y  coordinate  (longitude).  North- 
south  geographic  coordinate  of  an 
object - 

i-'AHr   76— ACID  RAIN  NITROGEN 
OXIDES  EMISSION  REDUCTION 
PROGRAM 

3.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Aulhority:  42  U.S.C.  7601  and  7651,  et  seq 

4.  Section  76.16  is  added  to  read  as 
follows: 

§70.10    Alt«matlv«  compliance. 

(a)(  1 )  A  State  or  group  of  States  may 
submit  a  petition  requesting  that  the 
Administrator,  on  his  or  her  own 
motion,  may: 

(i)  Require  the  owners  or  operators  of 
the  Group  1.  Phase  II  coal-fired  utility 
units  with  a  tangentially  fired  boiler  or 
a  dry  bottom  wall  fired  boiler  in  the 
State  or  the  group  of  States  to  be  subject 
to  the  applicable  emission  limitations 
for  NOx  in  §  76.5.  in  lieu  of  the 
applicable  emission  limitations  for  NOx 
in  §76.7;  and 

(ii)  Provide  that  the  owners  or 
operators  of  the  Croup  2  coal-fired 
utility  units  with  a  cell  burner  boiler, 
cyclone  boiler,  wet  bottom  boiler,  or 
vertically  fired  boiler  in  the  State  or  the 
group  of  States  are  not  subject  to  the 
applicable  emission  limitations  for  NOx 
in  §76.6. 

(2)  A  petition  under  paragraph  (a)(1) 
of  this  section  must  demonstrate  that 
the  requirements  in  paragraphs  (b)(1) 
and  (2)  of  this  section  are  met. 

(3)  A  petition  under  paragraph  (a)(1) 
of  this  section  may  be  submitted,  but 
may  not  be  approved  by  the 
Administrator,  before  the  State 
implementation  plan  or  Federal 
implementation  plan  covering  the  entire 
State,  or  the  State  implementation  plans 
or  Federal  implementation  plans 
covering  the  entire  group  of  States, 
under  paragraph  (b)  of  this  section 
become  final  and  federally  enforceable. 

(b)  The  Administrator  may  take  the 
actions  in  paragraphs  (a)(l)(i)  and  (ii)  of 
this  section  if  he  or  she  finds  that,  under 
the  State  implementation  plan  or 
Federal  implementation  plan  covering 
the  entire  State  or  the  State 
implementation  plans  or  Federal 
implementation  plans  covering  the 
entire  group  of  States: 

(1)  Each  unit  that  is  in  the  State  or  the 
group  of  States  and  that,  but  for  the 
provisions  of  this  section,  would  be 
subject  to  emission  limitations  under 
this  part 

(i)  Is  subject  to: 


that  remain  applicable  under  the 
provisions  of  this  section;  and 


(A)  A  cap  on  total  annual  NOx 
emissions;  or 

(B)  Two  or  more  seasonal  caps  that 
together  limit  total  annual  NOx 
emissions: 

(ii)  May  trade  authorizations  to  emit 
NOx  within  each  such  cap.  provided 
that  the  Administrator  will  consider  (to 
the  extent  demonstrated  to  his  or  her 
satisfaction)  whether  the  cost  savings 
from  trading'will  be  offset  by 
elimination  of  the  ability  of  an  owner  or 
operator  of  a  unit  in  the  State  or  the 
group  of  States  to  use  a  NOx  averaging 

F)lan  under  §  76.11  in  lieu  of  emission 
imitations  under  §  76.5.  §  76.6.  or  §  76.7 
in  appli 
s  of  this 
(iii)  Must  use  authorizations  to  emit 
NOx  to  account  for: 

(A)  Any  NOx  emissions  by  such  unit; 
and 

(B)  Any  NOx  emissions  resulting  from 
reducing  utilization  of  such  unit  below 
its  baseline  utilization  (adjusted  for 
changes  in  demand  for  electricity)  and 
shifting  utilization  to  any  other  unit,  or 
combustion  device  serving  a  generator, 
that  is  not  subject  to  each  such  cap, 
unless  it  is  demonstrated  to  the 
satisfaction  of  the  Administrator  that 
any  NOx  emissions  under  this 
paragraph  (b)(l)(iii)(B)  will  not  result  in 
higher  total  NOx  emissions  from  sources 
in  the  State  or  group  of  States  or  in  other 
States;  and 

(2)(i)  Total  annual  NOx  emissions  by 
all  units  that  are  in  the  State  or  the 
group  of  States  and  that,  but  for  the 
provisions  of  this  section,  would  be 
subject  to  emission  limitations  under 
this  part  will  be  equal  to  or  lower  than 
total  annual  NOx  emissions  by  such 
units  if  each  such  unit  is  treated  as 
subject  to  the  applicable  emission 
limitation  in  §  76.5,  §  76.6,  or  §  76.7  that 
would  apply  but  for  the  provisions  of 
this  section. 

(ii)  In  the  case  of  a  petition  under 
paragraph  (a)  of  this  section,  total 
annual  NOx  emissions  by  the  units  will 
be  determined  using  the  actual 
utilizations  of  the  units  for  the  last  4 
calendar  quarters  prior  to  submission  of 
the  petition.  In  the  case  of  action  by  the 
Administrator  on  his  or  her  own  motion 
under  paragraph  (a)  of  this  section,  total 
annual  NOx  emissions  by  the  units  will 
be  determined  using  the  actual 
utilizations  of  the  units  for  the  last  4 
calendar  quarters  prior  to  issuance  of 
the  draft  decision  under  paragraph  (c)  of 
this  section. 

(c)  In  acting  on  a  petition  or  on  his  or 
her  own  motion  under  paragraph  (a)  of 
this  section,  the  Administrator  will 
issue,  for  public  comment,  a  draft 
decision  on  the  petition  or  a  draft 
decision  to  act  on  his  or  her  own  motion 


and  then  a  final  decision.  The 
Administrator  may  issue  a  draft 
decision,  but  not  final  decision,  on  a 
petition  or  on  his  or  her  own  motion 
before  the  State  implementation  plan  or 
Federal  implementation  plan  covering 
the  entire  State,  or  the  State 
implementation  plans  or  Federal 
implementation  plans  covering  the 
entire  group  of  States,  under  praragraph 
(b)  of  this  section  become  final  and 
federally  enforceable.  The  draft  decision 
will  set  forth  procedures  that  will 
govern  isstiance  of  the  final  decision 
and  will  provide  for: 

( 1 )  Service  of  notice  of  issuance  of  the 
draft  decision  on. 

(i)  Any  interested  person; 

(ii)  The  designatea  representative  of 
each  source  with  one  or  more  units  that, 
but  for  the  provisions  of  this  section, 
would  be  subject  to  the  applicable 
emission  limitation  in  §  76.6  or  §  76.7; 
and 

(iii)  The  air  pollution  control  agencies 
that: 

(A)  Have  jurisdiction  over  a  unit 
covered  by  the  draft  decision; 

(B)  Are  in  a  State,  or  area  in  which 
there  is  a  federally  recognized  Indian 
tribe,  whose  air  quality  may  be  affected 
by  the  draft  decision  and  that  is 
contiguous  to  the  State,  or  the  area  in 
which  there  is  a  federally  recognized 
Indian  tribe,  where  a  unit  covered  by 
the  draft  decision  is  located:  or 

(C)  Are  in  a  State,  or  area  in  which 
there  is  a  federally  recognized  Indian 
tribe,  within  50  miles  of  a  unit  covered 
by  the  draft  decision. 

(2)  Publication  of  notice  of  issuance  of 
the  draft  decision  in  the  Federal 
Register  and  in  any  State  publication 
designed  to  give  general  publu  notice  in 
the  States  in  which  the  units  covered  by 
the  draft  decision  are  located; 

(3)  A  public  comment  period  of  at 
least  30  days  and  extension  or 
reopening  of  the  comment  period  by  the 
Administrator  for  good  cause; 

(4)  A  public  hearing,  upon  request  or 
on  the  Administrator's  own  motion,  to 
the  extent  the  Administrator  determines 
that  a  public  hearing  will  contribute  to 
the  decision-making  process  by 
clarifying  one  or  more  significant  issues 
affecting  the  draft  decision; 

(5)  Consideration  by  the 
Administrator  of  the  comments  on  the 
draft  decision  received  during  the 
public  comment  period  or  any  public 
hearing  and  written  response  by  the 
Administrator  to  any  such  relevant 
comments; 

(6)  Notice  of  issuance  of  a  final 
decision  using  the  methods  set  forth  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
for  providing  notice  of  the  draft 
decision;  and 
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(7)  Appeals,  governed  by  part  78  of 
this  chapter,  of  the  final  decision. 

(d)  If,  after  the  Administrator  issues  a 
final  decision  under  paragraph  (c)  of 
this  section  and  takes  the  actions  set 
forth  in  paragraphs  (a)(l)(i)  and  (ii)  of 
this  section  with  regard  to  a  State  or 
group  of  States,  a  State  implementation 
plan  or  Federal  implementation  plan 
covering  the  entire  State  or  entire  group 
of  States  IS  revised  in  a  way  that  mav 
affect  the  basis  for  the  findings  on 
which  such  decision  is  based,  the 
Administrator  may.  upon  petition  or  on 
his  or  her  own  motion,  reconsider  such 
decision 

(e)  For  purposes  of  this  section,  the 
term  "State"  shall  mean  one  of  the  48 
contiguous  States  or  the  District  of 
Columbia 

Authority:  42  U.S.C.  7401    7403   7410  and 
7601 

5.  Part  96  IS  added  consisting  of 
§§96.1  through  96.88  to  read  as  follows: 

PART  96— NOx  BUDGET  TRADING 
PROGRAM 

Subpart  A — NOx  Budget  Trading 
Program  General  Provisions 

Sec 

96  1  Purpose. 

96  2  Definitions 

96  3  Measurements,  abbreviations,  and 

acronyms 

96  4  .Applicability. 

96.5  Retired  unit  exemption. 

96.6  Standard  requirements. 

96.7  Computation  of  time 

Subpart  B — Autt^orized  Account 
Representative  for  NOx  Budget  Sources 

96  10    Authorization  and  resf)onsibilities  of 

the  NOx  authorized  account 

representative 
96  1 1     .Mtemate  NOx  authorized  account 

representative 
96  12     Changing  the  NOx  authorized 

account  representative,  alternate  NOx 

authorized  account  representative: 

changes  m  the  ovkners  and  operators. 
96.13     .Account  certificate  of  representation 
96  14     Objections  concerning  the  NOx 

authorized  account  representative. 

Subpart  0 — Permits 

96.20  General  NOx  Budget  permit 
requirements. 

96.21  Submission  of  NOx  Budget  permit 
applications. 

96  22     Information  requirements  for  NOx 

Budget  permit  applications 
96  23     NOx  Budget  permit  contents. 

96.24  Effective  date  of  initial  NOx  Budget 
permit. 

96.25  NOx  Budget  permit  revisions. 

Subpart  D — Compliance  Certification 

96.30  Compliance  certification  report. 

96.31  Permitting  authority's  and 
Administrator's  action  on  compliance 
certifications 


Subpart  E — NOx  Allowance  Allocations 

96  40    State  trading  program  budget. 
96  41     Timing  requirements  for  NOx 

allowance  allocations 
96.42     NOx  allowance  allocations 

Subpart  f — NOx  Allowance  Tracking 
System 

96.50    NOx  Allowance  Tracking  System 

accounts 
96  51     Establishment  of  accounts. 
96.52     NOx  Allowance  Tracking  System 

responsibilities  of  .NOx  authorized 

account  representative 
96  53     Recordation  of  .NOx  allowance 

allocations. 
96  54     Compliance 

96.55  Banking  [Reserved] 

96.56  Account  error 

96.57  Closing  of  general  accounts. 

Subpart  G — NOx  Allowance  Transfers 

96  60     Scope  and  submission  of  NOx 

allowance  transfers 
96.61  EPA  recordation 
96  62     Notification 

Subpart  H — Monitoring  and  Reporting 

96-70    General  requirements 
96  71     Initial  cenification  ana  recertification 
procedures 

96.72  Out  of  control  periods 

96.73  Notifications 

96  74     Recordkeeping  and  reporting. 
96  75     Petitions 

Subpart  t— lr>dividual  Unit  Opt-lns 

96.80     Applicability 
96  81     General 

96.82  NOx  authorized  account 
representative 

96.83  Applying  for  NOx  Budget  opt-in 
permit. 

96.84  Opt-m  process. 

96  85     NOx  Budget  opt-in  permit  contents. 
96  86     Withdrawal  from  NOx  Budget 

Trading  Program 
96  87    Change  in  regulatop.  status. 
96.88    NOx  allowance  allocations  to  opt-in 
units. 
Authority:  42  U.S.C  7401.  7403,  7410.  and 
7601. 

Subpart  A — NOx  Budget  Trading 
Program  General  Provisions 

§96.1     Purpose. 

This  part  establishes  genera! 
provisions  and  the  applicability, 
permitting,  allowance,  excess  emissions, 
monitoring,  and  opt-in  provisions  for 
the  NOx  Budget  Trading  Program  a.s  a 
means  of  mitigating  the  interstate 
transport  of  ozone  and  nitrogen  oxides, 
an  ozone  precursor.  The  owner  or 
operator  of  a  unit,  or  any  other  person, 
shall  complv  with  the  requirements  of 
this  part  only  if  such  compliance  is 
required  by  a  State  that  has  jurisdiction 
over  the  unit  and  that  incorporates  by 
reference  or  otherwise  adopts  tlie 
requirements  of  this  part   A  State  that 
adopts  the  requirements  of  this  part 
authorizes  the  Administrator  to  assist 


the  State  in  implementing  the  NOx 
Budget  Trading  Program  by  carrying  out 
the  functions  set  foilh  for  the 
Administrator  in  this  part. 

§  96.2     Definitions 

The  terms  used  in  this  part  shall  have 
the  meanings  set  forth  in  this  section  as 
follows: 

Account  certificate  of  representation 
means  the  completed  and  signed 
submission  required  by  subpart  B  of  this 
part  for  certifying  the  designation  of  a 
NOx  authorized  account  representative 
for  a  NOx  Budget  source  or  a  group  of 
identified  NOx  Budget  sources  who  is 
authorized  to  represent  the  owners  and 
operators  of  such  source  or  sources  and 
of  the  NOx  Budget  units  at  such  source 
or  sources  with  regard  to  matters  under 
the  NOx  Budget  Trading  Program 

Account  number  means  the 
identification  number  given  by  the 
Administrator  to  each  NOx  Allowance 
Tracking  System  account. 

Acid  Rain  emissions  limitation 
means,  as  defined  in  §  72.2  of  this 
chapter,  a  limitation  on  emissions  of 
sulfur  dioxide  or  nitrogen  oxides  under 
the  .^cid  Rain  Program  under  title  IV  of 
the  Clean  .^ir  .^ct. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Administrator's  duly  authorized 
representative. 

Allocate  or  allocation  means  the 
determination  by  the  permitting 
authority  or  the  Administrator  of  the 
number  of  NOx  allowances  to  be 
initially  credited  to  a  NOx  Budget  unit 
or  an  allocation  set-aside. 

Automated  data  acquisition  and 
handhng  system  or  DAHS  means  that 
component  of  the  CEMS,  or  other 
emissions  monitoring  system  approved 
for  use  under  subpart  H  of  this  part, 
designed  to  interpret  and  convert 
individual  output  signals  from  pollutant 
concentration  monitors,  flow  monitors, 
diluent  gas  monitors,  and  other 
component  parts  of  the  monitoring 
system  to  produce  a  continuous  record 
of  the  measured  parameters  in  the 
nieasurement  units  required  by  subp>art 
H  of  this  part. 

Boiler  means  an  enclosed  fossil  or 
other  fuel-fired  combustion  device  used 
to  produce  heat  and  to  transfer  heat  to 
recirculating  water  steam,  or  other 
medium. 

Clean  Air  Act  means  the  Clean  Air 
Act,  42  U.S.C.  7401,  et  seq.,  as  amended 
by  Pub.  L.  No.  101-549  (November  15. 
1990). 

Combined  cycle  system  means  a 
system  comprised  of  one  or  more 
combustion  turbines,  heat  recovery 
steam  generators,  and  steam  turbines 
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Lonfijjured  to  improve  ov«rall  wtticienty 
of  electricity  generation  or  steam 
production. 

Combustion  turbine  means  an 
enclosed  fossil  or  other  fuel-fired  device 
that  is  comprised  of  a  compressor,  a 
combustor.  and  a  turbine,  and  in  which 
the  flue  gas  resulting  from  the 
combustion  of  fuel  in  the  combustor 
passes  through  the  turbine,  rotating  the 
turbine. 

Commence  commercial  operation 
means,  with  regard  to  a  unit  that  serves 
a  generator,  to  have  begun  to  produce 
steam,  gas.  or  other  heated  medium 
used  to  generate  electricity  for  sale  or 
use.  including  test  generation  For 
purposes  of  §  96.70  and  except  as 
provided  in  §  96.5.  for  a  unit  that  is  a 
NOx  budget  unit  under  §96.4  on  the 
date  the  unit  commences  commercial 
operation,  such  date  shall  remain  the 
units  date  of  commencement  of 
commercial  operation  even  if  the  unit  is 
subsequently  modified,  reconstructed, 
or  repowered.  For  purposes  of  §  96.70 
and  except  as  provided  in  §96.5  or 
subpart  I  of  this  part,  for  a  unit  that  is 
not  a  NOx  Budget  unit  under  §96.4  on 
the  dite  the  unit  commences 
commercial  operation,  the  date  the  unit 
becomes  a  NOx  Budget  unit  under 
§  96.4  shall  be  the  unit's  date  of 
commencement  of  commercial 
operation. 

Commence  operation  means  to  have 
begun  any  mechanical,  chemical,  or 
elect-onic  process,  including,  with 
regard  to  a  unit,  start-up  of  a  unit's 
combustion  chamber.  For  purposes  of 
§ 96.2 1 .  S  96.42.  or  §  96.70  and  except  as 
provided  in  §  96.5.  for  a  unit  that  is  a 
NOx  Budget  unit  under  §  96.4  on  the 
date  3f  commencement  of  operation, 
such  date  shall  remain  the  unit's  date  of 
commencement  of  operation  even  if  the 
unit  IS  subsequently  modified, 
reconstructed,  or  repowered.  For 
purposes  of  §96.21.  96.42,  or  96.70  and 
e.vcept  as  provided  in  §96.5  or  subpart 
\  of  this  part,  for  a  unit  that  is  not  a  NOx 
Budget  unit  under  §  96.4  on  the  date  of 
commencement  of  operation,  the  date 
the  unit  becomes  a  NOx  Budget  unit 
undsr  §  96.4  shall  be  the  unit's  date  of 
commencement  of  operation. 

Common  stack  means  a  single  flue 
through  which  emissions  from  two  or 
mor)  units  are  exhausted. 

Compliance  account  means  a  NOx 
Allowance  Tracking  System  account, 
established  by  the  Administrator  for  the 
N0\  Budget  unit  under  subpart  F  of  this 
part,  in  which  the  NOx  allowance 
allocations  for  the  unit  are  initially 
recorded  and  in  which  are  held  NOx 
alio  vances  available  for  use  by  the  unit 
for  b  control  period  for  the  purpose  of 


ineeting  tne  una  s  NOx  Budget 
emissions  limitation. 

Compliance  certification  means  a 
submission  to  the  permitting  authority 
or  the  Administrator,  as  appropriate, 
that  is  required  under  subpart  D  of  this 
part  to  report  a  NOx  Budget  source's  or 
a  NOx  Budget  unit's  compliance  or 
noncompliance  with  this  part  and  that 
is  signed  by  the  NOx  authorized  account 
representative  in  accordance  with 
subpart  B  of  this  part. 

Compliance  use  date  means  the  first 
control  period  for  which  a  NOx 
allowance  can  be  used  for  the  purpose 
of  meeting  a  unit's  NOx  Budget 
emissions  limitation. 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  under  subpart  H  of  this  part  to 
sample,  analyze,  measure,  and  provide, 
by  readings  taken  at  least  once  every  15 
minutes,  a  permanent  record  of 
emissions,  expressed  in  pounds  per 
million  British  thermal  units  (lb/ 
mmBtu)  for  nitrogen  oxides.  The 
equipment  also  provides,  for  each  hour, 
a  permanent  record  of  emissions, 
expressed  in  tons  per  hour  for  nitrogen 
oxides.  The  following  systems  are 
component  parts  included  in  a 
continuous  emission  monitoring  system: 

(1)  Flow  monitor; 

(2)  Nitrogen  oxides  pollutant 
concentration  monitors; 

(3)  Diluent  gas  monitor  (oxygen  or 
carbon  dioxide). 

(4)  A  continuous  moisture  monitor 
when  such  monitoring  is  required  by 
subpart  H  of  this  part;  and 

(5)  An  automated  data  acquisition  and 
handling  system 

Control  period  means  the  period 
beginning  May  1  of  a  year  and  ending 
on  September  30  of  the  same  year, 
inclusive. 

Emissions  means  air  pollutants 
exhausted  from  a  unit  or  source  into  the 
atmosphere,  as  measured,  recorded,  and 
reported  to  the  Administrator  by  the 
NOx  authorized  account  representative 
and  as  determined  by  the  Administrator 
in  accordance  with  subpart  H  of  this 
part. 

Energy  Information  Administration 
means  the  Energy  Information 
Administration  of  the  United  States 
Department  of  Energy. 

EPA  means  the  United  States 
Environmental  Protection  Agency. 
Excess  emissions  means  any  tonnage  of 
nitrogen  oxides  emitted  by  a  NOx 
Budget  unit  during  a  control  period  that 
exceeds  the  NOx  Budget  emi.ssions 
limitation  for  the  unit. 

Fossil  fuel  means  natural  gas. 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from 
such  material. 


hossil  fuel- fired  means  the 
combustion  of  fossil  fuel,  alone  or  in 
combination  with  any  other  fuel,  where 
the  fossil  fuel  comprises  more  than  50 
percent  of  the  annual  heat  input  on  a 
Btu  basis. 

General  account  means  a  NOx 
Allowance  Tracking  System  account, 
established  under  subpart  F  of  this  part, 
that  is  not  a  compliance  account  or  an 
overdraft  account. 

Generator  means  a  device  that 
produces  electricity 

Heat  input  means  the  product  (in 
mmBtu/time)  of  the  gross  calorific  value 
of  the  fuel  (in  Btu/lb)  and  the  fuel  feed 
rate  into  a  combustion  device  (in  mass 
of  fuel/time),  as  measured,  recorded, 
and  reported  to  the  Administrator  by  the 
NOx  authorized  account  representative 
and  as  determined  by  the  Administrator 
in  accordance  with  subpart  H  of  this 
part,  and  does  not  include  the  heat 
derived  from  preheated  combustion  air, 
recirculated  flue  gases,  or  exhaust  from 
other  sources. 

Life-of-the-unit,  firm  power 
contractual  arrangement  means  a  unit 
participation  power  sales  agreement 
under  which  a  utility  or  industrial 
customer  reserves,  or  is  entitled  to 
receive,  a  specified  amount  or 
f>ercentage  of  nameplate  capacity  and 
associated  energy  from  any  specified 
unit  and  pays  its  proportional  amount  of 
such  unit's  total  costs,  pursuant  to  a 
contract: 

(1)  For  the  life  of  the  unit; 

(2)  For  a  cumulative  term  of  no  less 
than  30  years,  including  contracts  that 
permit  an  election  for  early  termination; 
or 

(3)  For  a  period  equal  to  or  greater 
than  25  years  or  70  percent  of  the 
economic  useful  life  of  the  unit 
determined  as  of  the  time  the  unit  is 
built,  with  option  rights  to  purchase  or 
release  some  portion  of  the  nameplate 
capacity  and  associated  energy 
generated  by  the  unit  at  the  end  of  the 
period. 

Maximum  design  heat  input  means 
the  ability  of  a  unit  to  combust  a  stated 
maximum  amount  of  fuel  per  hour  on  a 
steady  state  basis,  as  determined  by  the 
physical  design  and  physical 
characteristics  of  the  unit. 

Maximum  potential  hourly  heat  input 
means  an  hourly  heat  input  used  for 
reporting  purposes  when  a  unit  lacks 
certified  monitors  to  report  heat  input. 
If  the  unit  intends  to  use  appendix  D  of 
part  75  of  this  chapter  to  report  heat 
input,  this  value  should  be  calculated, 
in  accordance  with  part  75  of  this 
chapter,  using  the  maximum  fuel  flow 
rate  and  the  maximum  gross  calorific 
value.  If  the  unit  intends  to  use  a  flow 
monitor  and  a  diluent  gas  monitor,  this 
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value  should  be  reported,  in  accordance 
with  part  75  of  this  chapter,  using  the 
maximum  potential  flowrate  and  either 
the  maximum  carbon  dioxide 
concentration  (in  percent  CO2)  or  the 
minimum  oxygen  concentration  (in 
percent  O2) 

Maximum  potential  NOx  emission 
rate  means  the  emission  rate  of  nitrogen 
oxides  (in  Ib/mmBtu)  calculated  in 
accordance  with  section  3  of  appendix 
F  of  part  75  of  this  chapter,  using  the 
maximum  potential  nitrogen  oxides 
concentration  as  defined  in  section  2  of 
appendix  A  of  part  75  of  this  chapter, 
and  either  the  maximum  oxygen 
concentration  (in  percent  O2)  or  the 
minimum  carbon  dioxide  concentration 
(in  percent  CO2),  under  all  operating 
conditions  of  the  unit  except  for  unit 
start  up,  shutdown,  and  upsets. 

Monitoring  system  means  any 
monitoring  system  that  meets  the 
requirements  of  subpart  H  of  this  part, 
including  a  contin\ious  emissions 
monitoring  system,  an  excepted 
monitoring  system,  or  an  alternative 
monitoring  system. 

Most  stringent  State  or  Federal  NOx 
emissions  limitation  means,  with  regard 
to  a  NOx  Budget  opt-in  source,  the 
lowest  NOx  emissions  limitation  (in 
terms  of  Ib/mmBtu)  that  is  applicable  to 
the  unit  under  State  or  Federal  law. 
regardless  of  the  averaging  period  to 
which  the  emissions  limitation  applies. 

Nameplate  capacity  means  the 
maximum  electrical  generating  output 
(in  MWe)  that  a  generator  can  sustain 
over  a  specified  period  of  time  when  not 
restricted  by  seasonal  or  other  deratings 
as  measured  in  accordance  with  the 
United  States  Department  of  Energy 
standards. 

Non-title  V  permit  means  a  federally 
enforceable  permit  administered  by  the 
permitting  authority  pursuant  to  the 
Clean  Air  Act  and  regulatory  authority 
under  the  Clean  Air  Act,  other  than  title 
V  of  the  Clean  Air  Act  and  part  70  or 
71  of  this  chapter. 

NOx  allowance  means  an 
authorization  by  the  permitting 
authority  or  the  Administrator  under  the 
NOx  Budget  Trading  Program  to  emit  up 
to  one  ton  of  nitrogen  oxides  during  the 
control  period  of  the  specified  year  or  of 
any  year  thereafter. 

NOx  allowance  deduction  or  deduct 
NOx  allowances  means  the  permanent 
withdrawal  of  NO;f  allowances  by  the 
Administrator  from  a  NO^  Allowance 
Tracking  System  compliance  account  or 
overdraft  account  to  account  for  the 
number  of  tons  of  NOx  emissions  from 
a  NOx  Budget  unit  for  a  control  period, 
determined  in  accordance  with  subpart 
H  of  this  part,  or  for  any  other  allowance 
surrender  obligation  under  this  part. 


NOx  allowances  held  or  hold  NOx 
allowances  means  the  NOx  allowances 
recorded  by  the  Administrator,  or 
submitted  to  the  Administrator  for 
recordation,  in  accordance  with  subpart 
G  of  this  part,  in  a  NOx  Allowance 
Tracking  System  account. 

NOx  Allowance  Tracking  System 
means  the  system  by  which  the 
.Administrator  records  allocations, 
deductions,  and  transfers  of  .NOx 
allowances  under  the  NOx  Budget 
Trading  Program. 

NOx  Allowance  Tracking  System 
account  means  an  account  in  the  NOx 
Allowance  Tracking  System  estabhshed 
by  the  Administrator  for  purposes  of 
recording  the  allocation,  holding. 
transferring,  or  deducting  of  .NOx 
ajlowances 

NOx  allowance  transfer  deadline 
means  midnight  of  November  30  or,  if 
November  30  is  not  a  business  day, 
midnight  of  the  first  business  day 
thereafter  and  is  the  deadline  by  which 
NOx  allowances  may  be  submitted  for 
recordation  in  a  NOx  Budget  unit's 
compliance  account,  or  the  overdraft 
account  of  the  source  where  the  unit  is 
located,  in  order  to  meet  the  unit's  NOx 
Budget  emissions  limitation  for  the 
control  penod  immediately  preceding 
such  deadline. 

NOx  authorized  account 
representative  means,  for  a  NOx  Budget 
source  or  NOx  Budget  unit  at  the  source, 
the  natural  person  who  is  authorized  bv 
the  owners  and  operators  of  the  source 
and  all  NOx  Budget  units  at  the  source, 
in  accordance  with  subpart  B  of  this 
part,  to  represent  and  legally  bind  each 
owner  and  operator  in  matters 
pertaining  to  the  NOx  Budget  Trading 
Program  or,  for  a  general  account,  the 
natural  person  who  is  authorized,  m 
accordance  with  subpart  Fof  this  part, 
to  transfer  or  otherwise  dispose  of  NOx 
allowances  held  in  the  general  account. 

NOx  Budget  emissions  limitation 
means  the  tonnage  equivalent  of  the 
NOx  allowances  allocated  to  a  NOx 
Budget  unit  for  use  in  a  control  penod 
adjusted,  as  of  the  NOx  allowance 
transfer  deadline,  by  transfers  to  or  from 
the  unit's  compliance  account,  or  the 
overdraft  account  of  the  source  where 
the  unit  is  located,  of  NOx  allowances 
available  for  compliance  deductions  for 
the  unit  for  the  control  period  in 
accordance  with  §  96.54. 

NOx  Budget  opt-m  permit  means  a 
NOx  Budget  permit  covering  a  NOx 
Budget  opt-in  source 

NOx  Budget  opt-in  source  means  a 
unit  that  has  been  elected  to  become  a 
NOx  Budget  unit  under  the  NOx  Budget 
Trading  Program  and  whose  opt-in 
permit  has  been  issued  and  is  in  effect 
under  subpart  I  of  this  part. 


NOx  Budget  permit  means  the  legally 
binding  and  federally  enforceable  ' 

vkTitten  document  or  portion  of  such 
document   issued  by  the  permitting 
authorit)  under  this  part,  including  any 
perm!!  revisions,  specifying  the  NOx 
Budget  Trading  Program  requirements 
applicable  to  a  NOx  Budget  source,  to 
each  NOx  Budget  unit  at  the  NO* 
Budget  source,  and  to  the  ov\Tiers  and 
operators  and  the  NOx  authorized 
account  representative  of  the  NOx 
Budget  source  and  each  NOx  Budget 
unit. 

NOx  Budget  source  means  a  source 
that  includes  one  or  more  NOx  Budget 
units 

NOx  Budget  Trading  Program  means 
a  regional  nitrogen  oxides  air  pollution 
control  and  emission  reduction  program 
established  in  accordance  with  this  part 
and  pursuant  to  ^  5 11 21  of  this  chapter, 
as  a  means  of  mitigating  the  interstate 
transport  of  ozone  and  nitrogen  oxides, 
an  ozone  precursor. 

NOx  Budget  unit  means,  a  unit  that  is 
subject  to  the  NOx  Budget  Trading 
Program  emissions  limitation  under 
§96  4  or  §96  80 

Operating  means,  with  regard  to  a 
unit  under  §^  96.22(d)(2)  and  96,80, 
having  documented  heat  input  for  more 
than  876  hours  in  the  6  months 
immediately  preceding  the  submission 
of  an  application  for  an  initial  NOx 
Budget  permit  under  §  96.83(a) 

Operator  means  any  jserson  who 
operates,  controls,  or  supervises  a  NOx 
Budget  unit,  a  NOx  Budget  source,  or 
anit  for  which  an  application  for  a  NOx 
Budget  opt-in  permit  under  §96.83  is 
being  or  has  beer,  submitted  arvd  shall 
include,  but  not  be  limited  to,  any 
holding  con.pany.  utility  system,  or 
plant  manager  of  such  a  unit  or  source. 

Opt- in  means  to  be  elected  to  become 
a  NOx  Budget  unit  under  the  NOx 
Budget  Trading  Program  through  a  final, 
effective  NOx  Budget  opt-in  permit 
under  subpart  I  of  this  part 

Overdraft  account  means  the  NOx 
Allowance  Tracking  System  account, 
established  by  the  .Administrator  under 
subpart  F  of  this  part   for  each  NOx 
Budget  source  where  there  are  two  or 
more  .NOx  Budget  units. 

Owner  means  any  of  the  following 
persons: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  a  NOx  Budget 
unit  or  in  a  unit  for  which  an 
application  for  a  NOx  Budget  opt-in 
permit  under  §  96.83  is  being  or  has 
been  submitted:  or 

(2)  Anv  holder  of  a  leasehold  interest 
in  a  NOx  Budget  unit  or  in  a  unit  for 
which  an  application  for  a  NOx  Budget 
opt-in  permit  under  §  96.83  is  being  or 
has  been  submitted;  or 
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[M  An>  puri.Uaitjr  ul  power  iroiii  a 
NOx  Budget  unit  or  from  a  unit  for 
which  an  application  for  a  NOx  Budget 
opt-in  permit  under  §96.83  is  being  or 
has  been  submitted  under  a  Hfe-of-the- 
unit.  firm  power  contractual 
arrangement.  However,  unless  expressly 
provided  for  in  a  leasehold  agreement, 
owner  shall  not  include  a  passive  lessor, 
or  a  person  who  has  an  equitable 
interest  through  such  lessor,  whose 
rental  payments  are  not  based,  either 
directly  or  indirectly,  upon  the  revenues 
or  income  from  the  NOx  Budget  unit  or 
the  unit  for  which  an  application  for  a 
NOx  Budget  opt-in  permit  under  §96.83 
is  being  or  has  been  submitted:  or 

(4)  With  respect  to  any  general 
account,  any  person  who  has  an 
ownership  interest  with  respect  to  the 
NOx  allowances  held  in  the  general 
account  and  who  is  subject  to  the 
binding  agreement  for  the  NOx 
authorized  account  representative  to 
represent  that  person's  ownership 
interest  with  respect  to  NOx  allowances. 

Permitting  authority  means  the  State 
air  pollution  control  agency,  local 
agency,  other  State  agency,  or  other 
agency  authorized  by  the  Administrator 
to  issue  or  revise  permits  to  meet  the 
requirements  of  the  NOx  Budget 
Tradmg  Program  in  accordance  with 
subpart  C  of  this  part. 

Receive  or  receipt  o/ means,  when 
referring  to  the  permitting  authority  or 
the  Administrator,  to  come  into 
possession  of  a  document,  information, 
or  correspondence  (whether  sent  in 
writing  or  by  authorized  electronic 
transmission),  as  indicated  in  an  official 
correspondence  log,  or  by  a  notation 
made  on  the  document,  information,  or 
correspondence,  by  the  permitting 
authority  or  the  Administrator  in  the 
regular  course  of  business. 

Hecordation,  record,  or  recorded 
means,  with  regard  to  NOx  allowances, 
the  movement  of  NOx  allowances  by  the 
Administrator  from  one  NOx  Allowance 
Tracking  System  account  to  another,  for 
purposes  of  allocation,  transfer,  or 
deduction. 

Reference  method  means  any  direct 
test  method  of  sampling  and  analyzing 
for  an  air  pollutant  as  specified  in 
appendix  A  of  part  60  of  this  chapter. 

Serial  number  means,  when  referring 
to  NOx  allowances,  the  unique 
identification  number  assigned  to  each 
NOx  allowance  by  the  Administrator, 
under  §9e.53(c). 

Source  means  any  governmental, 
institutional,  commercial,  or  industrial 
structure,  installation,  plant,  building. 
or  facility  that  emits  or  has  the  potential 
to  emit  any  regulated  air  pollutant 
under  the  Clean  Air  Act.  For  purposes 
of  suction  502(c)  of  the  Clean  Air  Act. 


a    sourtf.    including  a  "source"  with 
multiple  units,  shall  be  considered  a 
single  "facility." 

State  means  one  of  the  48  contiguous 
States  and  the  District  of  Columbia 
specified  in  §51  121(c)  of  this  chapter, 
or  any  non-federal  authority  in  or 
including  such  States  or  the  District  of 
Columbia  (including  local  agencies,  and 
Statewide  agencies)  or  any  eligible 
Indian  tribe  in  an  area  of  such  State  or 
the  District  of  Columbia,  that  adopts  a 
NOx  Budget  Trading  Program  pursuant 
to  §51.121  of  thys  chapter.  To  the  extent 
a  State  incorporates  by  reference  this 
part,  the  term  "State"  shall  mean  the 
incorporating  State.  The  term  "State" 
shall  have  its  conventional  meaning 
where  such  meaning  is  clear  from  the 
context. 

State  trading  program  budget  means 
the  total  number  of  NOx  tons 
apportioned  to  all  NOx  Budget  units  in 
a  given  State,  in  accordance  with  the 
NOx  Budget  Trading  Program,  for  use  in 
a  given  control  period. 

Submit  or  serve  means  to  send  or 
transpiit  a  document,  information,  or 
correspondence  to  the  person  specified 
in  accordance  with  the  applicable 
regulation: 

(1)  In  person; 

(2)  By  United  States  Postal  Service;  or 

(3)  By  other  means  of  dispatch  or 
transmission  and  delivery  Compliance 
with  any  "submission,"  "service,"  or 
"mailing"  deadline  shall  be  determined 
by  the  date  of  dispatch,  transmission,  or 
mailing  and  not  the  date  of  receipt. 

Title  V  operating  permit  means  a 
permit  issued  under  title  V  of  the  Clean 
Air  Act  and  part  70  or  part  71  of  this 
chapter. 

Tide  V  operating  permit  regulations 
means  the  regulations  that  the 
Administrator  has  approved  as  meeting 
the  requirements  of  title  V  of  the  Clean 
Air  Act  and  part  70  or  71  of  this  chapter. 

Ton  or  tonnage  means  any  "short  ton" 
(i.e.,  2,000  pounds).  For  the  purpose  of 
determining  compliance  with  the  NOx 
Budget  emissions  limitation,  total  tons 
for  a  control  period  shall  be  calculated 
as  the  sum  of  all  recorded  hourly 
emissions  (or  the  tonnage  equivalent  of 
the  recorded  hourly  emissions  rates)  in 
accordance  with  subpart  H  of  this  part, 
with  any  remaining  fraction  of  a  ton 
equal  to  or  greater  than  0.50  ton  deemed 
to  equal  one  ton  and  any  fraction  of  a 
ton  less  than  0.50  ton  deemed  to  equal 
zero  tons. 

Unit  means  a  stationary  boiler, 
combustion  turbine,  or  combined  cycle 
system. 

Unit  load  means  the  total  (i.e.,  gross) 
output  of  a  unit  in  any  control  period 
(or  other  specified  time  period) 


produced  by  combusting  a  given  heat 
input  of  fuel,  expressed  in  terms  of: 

(1)  The  total  electrical  generation 
(MWe)  for  use  within  the  plant  and  for 
sale;  or 

(2)  In  the  case  of  a  unit  that  uses  heat 
input  for  purposes  other  than  electrical 
generation,  the  total  steam  pressure 
(psia)  produced  by  the  unit. 

Unit  operating  day  means  a  calendar 
day  in  which  a  unit  combusts  any  fuel. 

Unit  operating  hour  or  hour  of  unit 
operation  means  any  hour  (or  fraction  of 
an  hour)  during  which  a  unit  combusts 
any  fuel. 

Utilization  means  the  heat  input 
(expressed  in  mmBtu/time)  for  a  unit. 

§  96  3     I4«8surements,  abbreviattons,  and 
acronym*. 

Measurements,  abbreviations,  and 
acronyms  used  in  this  part  are  defined 
as  follows: 

Btu — British  thermal  unjt. 

hr — hour. 

Kwh — kilowatt  hour. 

lb — pounds 

mmBtu — million  Btu 

MWe — megawatt  electrical. 

ton — 2000  fwunds 

COj — carbon  dioxide. 

NOx — nitrogen  oxides. 

Oi—oxygen. 

§96.4    Applicability. 

The  foi.(iv\  ;r.j;  units  in  a  State  shall  be 
NOx  Budget  units,  and  any  source  that 
includes  one  or  more  such  units  shall  be 
a  NOx  Budget  source,  subject  to  the 
requirements  of  this  part: 

(a)  Any  unit  that,  any  time  on  or  after 
January  1,  1995,  serves  a  generator  with 
a  nameplate  capacity  greater  than  25 
MWe;  or 

(b)  Any  unit  that  is  not  a  unit  under 
paragraph  (a)  of  this  section  and  that, 
any  time  on  or  after  January  1,  1995, 
does  not  serve  a  generator  and  has  a 
maximum  design  heat  input  greater  than 
250  mmBtu/hr. 

$96.5     Retired  unii  exemption. 

(a)  This  section  applies  to  any  NOx 
Budget  unit,  other  than  a  NOx  Budget 
opt-in  source,  that  is  permanently 
retired. 

{b)(l)  Any  NOx  Budget  unit,  other 
than  a  NOx  Budget  opt-in  source,  that 
is  permanently  retired  shall  be  exempt 
from  the  NOx  Budget  Trading  Program, 
except  for  the  provisions  of  this  section, 
§§96.2.  96.3,  96.4,  96.7  and  subparts  E, 
F.  and  G  of  this  part. 

(2)  The  exemption  under  paragraph 
(b)(1)  of  this  section  shall  become 
effective  the  day  on  which  the  unit  is 
permanently  retired.  Within  30  days  of 
permanent  retirement,  the  NOx 
authorized  account  representative 
(authorized  in  accordance  with  subpart 
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B  of  this  part)  shall  submit  a  statement 
to  the  permitting  authority  otherwise 
responsible  for  administenng  a  NOx 
Budget  permit  for  the  unit.  A  copy  of 
\he  statement  shall  be  submitted  to  the 
Adnnnistrator.  The  statement  shall  state 
(in  a  format  prescribed  by  the  permitting 
authority)  that  the  unit  is  permanently 
retired  and  will  comply  with  the 
requirements  of  paragraph  (c)  of  this 
section 

(3)  After  receipt  of  the  notice  under 
paragraph  (b)(2)  of  this  section,  the 
permitting  authority  will  amend  the 
permit  covering  the  source  at  which  the 
unit  is  located  to  add  the  provisions  and 
requirements  of  the  exemption  under 
paragraphs  (b)(1)  and  (c)  of  this  section, 

(c)  Special  provis,ions-  (1)  A  unit 
exempt  under  this  section  shall  not  emit 
any  nitrogen  oxides,  starting  on  the  date 
that  the  exemption  takes  effect.  The 
owmers  and  operators  of  the  unit  will  be 
allocated  allowances  in  accordance  with 
subpart  E  of  this  part 

(2)(i)  A  unit  exempt  under  this  section 
and  located  at  a  source  that  is  required. 
or  but  for  this  exemption  would  be 
required,  to  have  a  title  V  operating 
permit  shall  not  resume  operation 
unless  the  NOx  authorized  account 
representative  of  the  source  submits  a 
complete  NOx  Budget  permit 
application  under  §  96  22  for  the  unit 
not  less  than  18  months  (or  such  lesser 
time  provided  under  the  permitting 
authority's  title  V  operating  permits 
regulations)  prior  to  the  later  of  May  1 , 
2003  or  the  date  on  which  the  unit  is  to 
first  resume  operation 

(ii)  A  unit  exempt  under  this  section 
and  located  at  a  source  that  is  required. 
or  but  for  this  exemption  would  be 
required,  to  have  a  non-title  V  permit 
shall  not  resume  operation  unless  the 
NOx  authorized  account  representative 
of  the  source  submits  a  complete  NOx 
Budget  permit  application  under  §96,22 
for  the  unit  not  less  than  18  months  (or 
such  lesser  time  provided  under  the 
permitting  authority's  non-title  V 
permits  regulations)  prior  to  the  later  of 
May  1,  2003  or  the  date  on  which  the 
unit  is  to  first  resume  operation 

(3)  The  owners  and  operators  and,  to 
the  extent  applicable,  the  .NOx 
authorized  account  representative  of  a 
unit  exempt  under  this  section  shall 
complv  with  the  requirements  of  the 
NOx  Budget  Trading  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takes  effect, 

(4)  A  unit  that  is  exempt  under  this 
section  is  not  eligible  to  be  a  NOx 
Budget  opt-in  source  under  subpart  I  of 
this  part. 


(5)  For  a  period  of  5  years  from  the  • 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
this  section  shall  retain  at  the  source 
that  includes  the  unit,  records 
demonstrating  that  the  unit  is 
permanently  retired.  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  prior  to  the  end  of  the 
period,  in  writing  by  the  permitting 
authority  or  the  .administrator  The 
owners  and  operators  bear  the  burden  of 
proof  that  the  unit  is  permanently 
retired 

(6)  Loss  of  exemption,  (i)  On  the 
earlier  of  the  following  dates,  a  unit 
exempt  under  paragraph  (bj  of  this 
section  shall  lose  its  exemption: 

[A]  The  date  on  which  the  NOx 
authorized  account  representative 
submits  a  NOx  Budget  permit 
application  under  paragraph  (c)(2)  of 
this  section;  or 

(B)  The  date  on  which  the  .NOx 
authorized  account  representative  is 
required  under  paragraph  {c)(2)  of  this 
section  to  submit  a  NOx  Budget  permit 
application. 

(ii)  For  the  purpose  of  applying 
monitoring  requirements  under  subpart 
H  of  this  part,  a  unit  that  loses  its 
exemption  under  this  section  shall  be 
treated  as  a  unit  that  commences 
operation  or  commercial  operation  on 
the  first  date  on  w  hich  the  unit  resumes 
operation 

§96.6    Startdard  requirements. 

(a)  Permit  Requirements.  (1)  The  NOx 
authorized  account  representative  of 
each  NOx  Budget  source  and  each  NOx 
Budget  unit  at  the  source  shall: 

(i)  Submit  to  the  permitting  authority 
a  complete  NOx  Budget  permit 
application  under  §  96  22  m  accordance 
with  the  deadlines  specified  in 
§  96.21(b)  and  (c); 

(ii)  Submit  in  a  timelv  manner  any 
supplemental  information  that  the 
permitting  authority  determines  is 
necessary  in  order  to  review  a  NOx 
Budget  permit  application  and  issue  or 
deny  a  NOx  Budget  permit 

(2)  The  owners  and  operators  of  each 
NOx  Budget  source  and  each  NOx 
Budget  unit  at  the  source  shall  have  a 
.NOx  Budget  permit  issued  by  the 
permitting  authority  and  operate  the 
unit  in  compliance  with  such  NOx 
Budget  permit 

(b)  Monitoring  requirements.  (1)  The 
owners  and  operators  and.  to  the  extent 
applicable,  the  NOx  authorized  account 
representative  of  each  NO\  Budget 
source  and  each  .NOx  Budget  unit  at  the 
source  shall  comply  with  the 
monitoring  requirements  of  subpart  H  of 
this  part. 


(2)  The  emissions  measurements 
recorded  and  reported  in  accordance 
with  subpart  H  of  this  part  shall  be  used 
to  determine  compliance  by  the  unit 
with  the  NOx  Budget  emissions 
limitation  under  paragraph  (c)  of  this 
section. 

(c)  Nitrogen  oxides  requirements.  (1) 
The  owners  and  of>erators  of  each  NOx 
Budget  source  and  each  NOx  Budget 
unit  at  the  source  shall  hold  NOx 
allowances  available  for  compliance 
deductions  under  §  96.54,  as  of  the  NOx 
allowance  transfer  deadline,  in  the 
unit's  compliance  account  and  the 
source's  overdraft  account  in  an  amount 
not  less  than  the  total  NOx  emissions  for 
the  control  period  from  the  unit,  as 
determined  in  accordance  with  subpart 
H  of  this  part,  plus  any  amount 
necessary  to  account  for  actual 
utilization  under  §  96.42(d)  for  the 
control  period. 

(2)  Each  ton  of  nitrogen  oxides 
emitted  in  excess  of  the  NOx  Budget 
emissions  limitation  shall  constitute  a 
separate  violation  of  this  {>art,  the  Clean 
Air  Act,  and  applicable  State  law. 

(3)  A  NOx  Budget  unit  shall  be  subject 
to  the  requirements  under  paragraph 
(c)(1)  of  this  section  starting  on  the  later 
of  May  1.  2003  or  the  date  on  which  the 
unit  commences  opieration. 

(4)  NOx  allowances  shall  be  held  in, 
deducted  from,  or  transferred  among 
NOx  Allowance  Tracking  System 
accounts  in  accordance  with  subparts  E, 
F.G,  and  I  of  this  part. 

(5)  A  NOx  allowance  shall  not  be 
deducted,  in  order  to  comply  with  the 
requirements  under  paragraph  (c)(1)  of 
this  section,  for  a  control  period  in  a 
year  prior  to  the  year  for  which  the  NOx 
allowance  was  allocated. 

(6)  A  NOx  allowance  allocated  by  the 
permitting  authority  under  the  NOx 
Budget  Trading  Program  is  a  limited 
authorization  to  emit  one  ton  of  nitrogen 
oxides  in  accordance  with  the  NOx 
Budget  Trading  Program.  No  provision 
of  the  NOx  Budget  Trading  Program,  the 
NOx  Budget  permit  application,  the 
NOx  Budget  jjermit,  or  an  exemption 
under  §  96.5  and  no  provision  of  law 
shall  be  construed  to  Umit  the  authority 
of  the  United  States  or  the  State  to 
terminate  or  limit  such  authorization. 

(7)  A  NOx  allowance  allocated  by  the 
permitting  authority  or  the 
Administrator  under  the  NOx  Budget 
Trading  Program  does  not  constitute  a 
property  right. 

(8)  Upon  recordation  by  the 
Administrator  under  subpart  F,  G,  or  I 
of  this  part,  every  allocation,  transfer,  or 
deduction  of  a  NOx  allowance  to  or 
from  a  NOx  Budget  unit's  compliance 
account  or  the  overdraft  account  of  the 
source  where  the  unit  is  located  is 
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deemea  to  arnenu  autoniaticaily,  and 
become  a  part  of.  the  NOx  Budget  unit's 
NOx  Budget  permit  by  operation  of  law 
without  any  further  review. 

(d)  Excess  emissions  requirements.  (1) 
The  owners  and  operators  of  a  NOx 
Budget  unit  that  has  excess  emissions  in 
any  control  period  shall: 

(i)  Surrenaer  the  NOx  allowances 
required  for  deduction  under 
§96. 54(d)(1):  and 

(ii)  Pay  any  fine,  penalty,  or 
assessment  or  comply  with  any  other 
remedy  imposed  under  §  96.54(d)(3). 

(2)  I  Reserved  I 

(e)  Recordkeeping  and  Reporting 
Requirements.  (1)  Unless  otherwise 
provided,  the  owners  and  operators  of 
the  NOx  Budget  source  and  each  NOx 
Budget  unit  at  the  source  shall  keep  on 
site  at  the  source  each  of  the  following 
documents  for  a  period  of  5  years  from 
the  date  the  document  is  created.  This 
period  may  be  extended  for  cause,  at 
any  time  prior  to  the  end  of  5  years,  in 
writing  by  the  permitting  authority  or 
the  Administrator. 

(i)  The  account  certi5cate  of 
representation  for  the  NOx  authorized 
account  representative  for  the  source 
and  each  NOx  Budget  unit  at  the  source 
and  all  documents  that  demonstrate  the 
truth  of  the  statements  in  the  account 
certificate  of  representation,  in 
accordance  with  §96.13;  "provided" 
that  the  certificate  and  documents  shall 
be  retained  on  site  at  the  source  beyond 
such  5-year  period  until  such 
documents  are  superseded  because  of 
the  submission  of  a  new  account 
certificate  of  representation  changing 
the  NOx  authorized  account 
representative. 

]ii)  All  emissions  monitoring 
information,  in  accordance  with  subpart 
H  of  this  part;  "provided"  that  to  the 
extent  that  subpart  H  of  this  part 
provides  for  a  3-year  period  for 
recordkeeping,  the  3-year  period  shall 
apply. 

(iii)  Copies  of  all  reports,  compliance 
certifications,  and  other  submissions 
and  all  records  made  or  required  under 
the  NOx  Budget  Trading  Program. 

(iv)  Copies  of  all  documents  used  to 
complete  a  NOx  Budget  permit 
application  and  any  other  submission 
under  the  NOx  Budget  Trading  Program 
or  to  demonstrate  compliance  with  the 
requirements  of  the  NOx  Budget 
Trading  Program. 

(2)  Tne  NOx  authorized  account 
representative  of  a  NOx  Budget  source 
and  each  NOx  Budget  unit  at  the  source 
shall  submit  the  reports  and  compliance 
certifications  required  under  the  NOx 
Budget  Trading  Program,  including 
those  under  subparts  D.  H.  or  I  of  this 
part. 


'  (f)  Liability.  (1)  Any  person  who 
knowingly  violates  any  requirement  or 
prohibition  of  the  NOx  Budget  Trading 
Progi-am.  a  NOx  Budget  permit,  or  an 
exemption  under  §  96.5  shall  be  subject 
to  enforcement  pursuant  to  applicable 
State  or  Federal  law 

(2)  Any  person  who  knowingly  makes 
a  false  material  statement  in  any  record, 
submission,  or  report  under  the  NOx 
Budget  Trading  Program  shall  be  subject 
to  criminal  enforcement  pursuant  to  the 
applicable  State  or  Federal  law 

(3)  No  permit  revision  shall  excuse 
any  violation  of  the  requirements  of  the 
NOx  Budget  Trading  Program  that 
occurs  prior  to  the  date  that  the  revision 
takes  effect. 

(4)  Each  NOx  Budget  source  and  each 
NOx  Budget  unit  shall  meet  the 
requirements  of  the  NOx  Budget 
Trading  Program. 

(5)  Any  provision  of  the  NOx  Budget 
Trading  Program  that  applies  to  a  NOx 
Budget  source  (including  a  provision 
applicable  to  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
source)  shall  also  apply  to  the  owners 
and  operators  of  such  source  and  of  the 
NOx  Budget  units  at  the  source. 

(6)  Any  provision  of  the  NOx  Budget 
Trading  Program  that  applies  to  a  NOx 
Budget  unit  (including  a  provision 
applicable  to  the  NOx  authorized 
account  representative  of  a  NOx  budget 
unit)  shall  also  apply  to  the  owners  and 
operators  of  such  unit.  Except  with 
regard  to  the  requirements  applicable  to 
units  with  a  common  stack  under 
subpart  H  of  this  part,  the  owners  and 
op)erators  and  the  NOx  authorized 
account  representative  of  one  NOx 
Budget  unit  shall  not  be  liable  for  any 
violation  by  smy  other  NOx  Budget  unit 
of  which  they  are  not  owners  or 
operators  or  the  NOx  authorized 
account  representative  and  that  is 
located  at  a  source  of  which  they  are  not 
owners  or  operators  or  the  NOx 
authorized  account  representative. 

(g)  Effect  on  Other  Authorities.  No 
provision  of  the  NOx  Budget  Trading 
Program,  a  NOx  Budget  permit 
application,  a  NOx  Budget  permit,  or  an 
exemption  under  §96.5  shall  be 
construed  as  exempting  or  excluding  the 
owners  and  operators  and.  to  the  extent 
applicable,  the  NOx  authorized  account 
representative  of  a  NOx  Budget  source 
or  NOx  Budget  unit  from  compliance 
with  any  other  provision  of  the 
applicable,  approved  State 
implementation  plan,  a  federally 
enforceable  permit,  or  the  Clean  Air  Act. 

§96.7    Computation  of  lime. 

(a)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  NOx 
Budget  Trading  Program,  to  begin  on  the 


occurrence  of  an  act  or  event  shall  begin 
on  the  day  the  act  or  event  occurs 

(b)  Unless  othenAise  stated,  any  time 
penod  scheduled,  under  the  NOx 
Budget  Trading  Program,  to  begin  before 
the  occurrence  of  an  act  or  event  shall 
be  computed  so  that  the  period  ends  the 
day  before  the  act  or  event  occurs. 

(c)  Unless  otherwise  stated,  if  the  final 
day  of  any  time  period,  under  the  NOx 
Budget  Trading  Program,  falls  on  a 
weekend  or  a  State  or  Federal  holiday. 
the  time  penod  shall  be  extended  to  the 
next  business  day 

Subf>art  B — NOv  Authorized  Account 
Repr«s«ntative  for  NOx  Budget 
Sources 

§  96  1 0     Authorization  and  responsibilities 
of  the  MOx  authorlzsd  account 
representative 

(a)  Lxi  ept  as  provided  under  §96  11, 
each  NOx  Budget  source,  including  all 
NOx  Budget  units  at  the  sourt:e,  shall 
have  one  and  only  one  NOx  authorized 
account  representative,  with  regard  to 
all  matters  under  the  NOx  Budget 
Trading  Program  concerning  the  source 
or  any  NOx  Budget  unit  at  the  source. 

(b)  The  NOx  authorized  account 
representative  of  the  NOx  Budget  source 
shall  be  selected  by  an  agreement 
binding  on  the  owners  and  operators  of 
the  source  and  all  NOx  Budget  units  at 
the  source 

(c)  Upon  receipt  by  the  Administrator 
of  a  complete  account  certificate  of 
representation  under  §96  13,  the  NOx 
authorized  account  representative  of  the 
source  shall  represent  and,  by  his  or  her 
representations,  actions,  inactions,  or 
submissions,  legally  bind  each  owner 
and  operator  of  the  NO\  Budget  source 
represented  and  each  NOx  Budget  unit 
at  the  sourt;e  in  all  matters  pertaining  to 
the  NOx  Budget  Trading  Program,  not 
withstanding  any  agreement  between 
the  NOx  authorized  account 
representative  and  such  owners  and 
operators.  The  owners  and  operators 
shall  be  bound  by  anv  decision  or  order 
issued  to  the  NOx  authorized  account 
representative  by  the  permitting 
authority,  the  Administrator,  or  a  court 
regarding  the  source  or  unit. 

(d)  No  NOx  Budget  permit  shall  be 
issued,  and  no  NOx  Allowance  Tracking 
System  account  shall  be  established  for 
a  NOx  Budget  unit  at  a  source,  until  the 
Administrator  has  received  a  complete 
account  certificate  of  representation 
under  §96.13  for  a  NOx  authorized 
account  representative  of  the  source  and 
the  NOx  Budget  units  at  the  source. 

(e)  (1)  Each  submission  under  the 
NOx  Budget  Trading  Program  shall  be 
submitted,  signed,  and  certified  by  the 
NOx  authorized  account  representative 
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for  each  NOx  Budget  source  on  behalf 
of  which  the  submission  is  made.  Each 
such  submission  shall  include  the 
following  certification  statement  by  the 
NOx  authorized  account  representative 
"I  am  authorized  to  make  this 
submission  on  behalf  of  the  owners  and 
operators  of  the  NOx  Budget  sources  or 
NOx  Budget  units  for  which  the 
submission  is  made.  1  certify  under 
penalty  of  law  that  I  have  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 
in  this  document  and  all  its 
attachments   Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment." 

(2)  The  permitting  authority  and  the 
Administrator  will  accept  or  act  on  a 
submission  made  on  behalf  of  owner  or 
operators  of  a  NOx  Budget  source  or  a 
NOx  Budget  unit  only  if  the  submission 
has  been  made,  signed,  and  certified  in 
accordance  with  paragraph  (e)(1)  of  this 
section 

§  96. 1 1     Alternate  NOx  authorized  account 
representative. 

(a)  .\n  account  certificate  of 
representation  may  designate  one  and 
only  one  alternate  NOx  authorized 
account  representative  who  may  act  on 
behalf  of  the  NOx  authorized  account 
representative.  The  agreement  by  which 
the  alternate  NOx  authorized  account 
representative  is  selected  shall  include 

a  procedure  for  authorizing  the  alternate 
NOx  authorized  account  representative 
to  act  in  lieu  of  the  NOx  authorized 
account  representative. 

(b)  Upon  receipt  by  the  Administrator 
of  a  complete  account  certificate  of 
representation  under  §  96.13,  any 
representation,  action,  inaction,  or 
submission  by  the  alternate  NOx 
authorized  account  representative  shall 
be  deemed  to  be  a  representation, 
action,  inaction,  or  submission  by  the 
NOx  authorized  account  representative. 

(c)  Except  in  this  section  and 

§§  96.10(a),  96.12,  96.13.  and  96.51, 
whenever  the  term  "NOx  authorized 
account  representative"  is  used  in  this 
part,  the  term  shall  be  construed  to 
include  the  alternate  NOx  authorized 
account  representative. 


§  96. 1 2    Changing  the  NOx  authorized 
account  representative  alterrtate  NOx 
authorized  account  representative:  changes 
in  the  owners  and  operators. 

(a)  Changing  the  NOx  authorized 
account  representative.  The  NOx 
authorized  account  representative  may 
be  changed  at  any  time  upon  receipt  by 
the  .administrator  of  a  superseding 
complete  account  certificate  of 
representation  under  §96  13. 
Notwithstanding  an>  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  NOx 
authorized  account  representative  prior 
to  the  time  and  date  when  the 
Administrator  receives  the  superseding 
account  certificate  of  representation 
shall  be  binding  on  the  new  NOx 
authorized  account  representative  and 
the  owners  and  operators  of  the  NOx 
Budget  source  and  the  NOx  Budget 
units  at  the  source. 

(b)  Changing  the  alternate  NOx 
authorized  account  representative.  The 
alternate  NOx  authorized  account 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  .administrator 
of  a  superseding  complete  account 
certificate  of  representation  under 
§96.13.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  alternate  NOx  authorized 
account  representative  pnor  to  the  time 
and  date  when  the  Administrator 
receives  the  superseding  account 
certificate  of  representation  shall  be 
binding  on  the  new  alternate  NOx 
authorized  account  representative  and 
the  owners  and  operators  of  the  NOx 
Budget  source  and  the  NOx  Budget 
units  at  the  source. 

(c)  Changes  m  the  owners  and 
operators.  (1)  In  the  event  a  new  owner 
or  operator  of  a  NOx  Budget  source  or 

a  NOx  Budget  unit  is  not  included  in 
the  list  of  owners  and  operators 
submitted  in  the  account  certificate  of 
representation,  such  new  owner  or 
operator  shall  be  deemed  to  be  subject 
to  and  bound  bv  the  account  certificate 
of  representation,  the  representations, 
actions,  inactions,  and  submissions  of 
the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  of  the 
source  or  unit,  and  the  decisions, 
orders,  actions,  and  inactions  of  the 
permitting  authority  or  the 
Administrator,  as  if  the  new  owner  or 
operator  were  included  in  such  list, 
(2)  Within  30  days  following  any 
change  in  the  owners  and  operators  of 
a  NOx  Budget  source  or  a  NOx  Budget 
unit,  including  the  addition  of  a  new 
owner  or  operator,  the  NOx  authorized 
account  representative  or  alternate  NOx 
authorized  account  representative  shall 


submit  a  revision  to  the  account 
certificate  of  representation  amending 
the  list  of  owners  and  operators  to 
include  the  change 

§  96. 1 3     Account  certificate  of 
representation 

(a)  A  complete  account  certificate  of 
representation  for  a  NOx  authorized 
account  representative  or  an  alternate 
NOx  authorized  account  representative 
shall  include  the  following  elements  in 
a  format  prescribed  by  the 
Administrator: 

(1)  Identification  of  the  NOx  Budget 
source  and  each  NOx  Budget  unit  at  the 
source  for  which  the  account  certificate 
of  representation  is  submitted. 

(2)  The  name,  address,  e-mail  address 
(if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative. 

(3)  A  list  of  the  owners  and  operators 
of  the  NOx  Budget  source  and  of  each 
NOx  Budget  unit  at  the  source, 

(4)  The  following  certification 
statement  by  the  NOx  authorized 
account  representative  and  any  alteniate 
NOx  authorized  account  representative: 
"1  certify  that  I  was  selected  as  the  NOx 
authonzed  account  representative  or 
alternate  NOx  authorized  account 
representative,  as  applicable,  by  an 
agreement  binding  on  the  owners  and 
operators  of  the  NOx  Budget  source  and 
each  NOx  Budget  unit  at  the  source.  1 
certify  that  I  have  all  the  necessary 
authority  to  carry  out  my  duties  and 
responsibilities  under  the  NOx  Budget 
Trading  Program  on  behalf  of  the 
owners  and  operators  of  the  NOx  Budget 
source  and  of  each  NOx  Budget  unit  at 
the  source  and  that  each  such  owner 
and  operator  shall  be  fully  boimd  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  decision  or 
order  issued  to  me  by  the  permitting 
authority,  the  Administrator,  or  a  court 
regarding  the  source  or  unit." 

(5)  The  signature  of  the  NOx 
authorized  account  representative  and 
any  alternate  NOx  authorized  account 
representative  and  the  dates  signed. 

(b)  Unless  otherwise  required  by  the 
permitting  authority  or  the 
Administrator,  documents  of  agreement 
or  notice  referred  to  in  the  accoimt 
certificate  of  representation  shall  not  be 
submitted  to  the  permitting  authority  or 
the  Administrator.  Neither  the 
permitting  authority  nor  the 
Administrator  shall  be  under  any 
obligation  to  review  or  evaluate  the 
sufficiency  of  such  documents,  if 
submitted. 
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§  96.14     Objections  concerning  t^e  NOx 
authorlzsd  account  representative 

(a)  Once  a  complete  account 
certificate  of  representation  under 
§96.13  has  been  submitted  and 
received,  the  permitting  authority  and 
the  Administrator  will  rely  on  the 
account  certificate  of  representation 
unles.s  and  until  a  superseding  complete 
account  certificate  of  representation 
under  §96.13  is  received  by  the 
Administrator. 

(b)  Except  as  provided  in  §96. 12(a)  or 
(b).  no  objection  or  other 
communication  submitted  to  the 
permitting  authority  or  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inaction,  or  submission  of  the 
NOx  authorized  account  representative 
shall  affect  any  representation,  action, 
inaction,  or  submission  of  the  NOx 
authorized  account  representative  or  the 
finality  of  any  decision  or  order  by  the 
permitting  authority  or  the 
Administrator  under  the  NOx  Budget 
Trading  Program. 

(c)  Neither  the  permitting  authority 
nor  the  Administrator  will  adjudicate 
any  private  legal  dispute  concerning  the 
authorization  or  any  representation, 
action,  inaction,  or  submission  of  any 
NOx  authorized  account  representative, 
including  private  legal  disputes 
concerning  the  proceeds  of  NOx 
allowance  transfers 

Subpart  C-  Permits 

§96  20     Ger>«ral  ^40^  budget  trading 
program  permit  requirements. 

(a)  Each  NOx  Budget  source  shall 
have  a  federally  enforceable  permit, 
which  shall  include  a  NOx  Budget 
permit,  administered  by  the  permitting 
authority. 

(1)  For  NOx  Budget  sources  required 
to  have  a  title  V  operating  permit,  the 
NOx  Budget  portion  of  the  title  V  permit 
shall  be  administered  in  accordance 
with  the  permitting  authority's  title  V 
operating  permits  regulations 
promulgated  under  part  70  or  71  of  this 
chapter,  except  as  provided  otherwise 
by  this  subpart  or  subpart  I  of  this  part. 
The  apphcable  provisions  of  such  title 
V  operating  permits  regulations  shall 
include,  but  are  not  limited  to,  those 
provisions  addressing  operating  permit 
applications,  operating  permit 
application  shield,  operating  permit 
duration,  operating  permit  shield, 
operating  permit  issuance,  operating 
permit  revision  and  reopening,  public 
participation,  and  State  and  EPA 
review. 

(2)  For  NOx  Budget  sources  required 
to  have  a  non-title  V  permit,  the  NOx 
Budget  portion  of  the  non-title  V  permit 


sliall  be  administered  in  accordance 
with  the  permitting  authority's 
regulations  promulgated  to  administer 
non-title  V  permits,  except  as  provided 
otherwise  by  this  subpart  or  subpart  I  of 
this  part.  The  applicable  provisions  of 
such  non-title  V  permits  regulations 
may  include,  but  are  not  limited  to. 
provisions  addressing  permit 
applications,  permit  application  shield, 
permit  duration,  permit  shield,  permit 
issuance,  permit  revision  and 
reopening,  public  participation,  and 
State  and  EPA  review. 

(b)  Each  NOx  Budget  permit 
(including  a  draft  or  proposed  NOx 
Budget  permit,  if  applicable)  shall 
contain  all  applicable  NOx  Budget 
Trading  Program  requirements  and  shall 
be  a  complete  and  segregable  portion  of 
the  permit  under  paragraph  (a)  of  this 
section. 

f  00.21     Sul3mlss4on  of  NO.  Budget  permit 
■ppUcatlons. 

(a)  Duty  to  apply.  The  NOx  authorized 
account  representative  of  any  NOx 
Budget  source  with  one  or  more  NOx 
Budget  units  shall  submit  to  the 
permitting  authority  a  complete  NOx 
Budget  permit  application  under  §96.22 
by  the  applicable  deadline  in  paragraph 
(b)  of  this  section. 

(b)(1)  For  NOx  Budget  sources 
required  to  have  a  title  V  operating 
permit: 

(i)  For  any  source,  with  one  or  more 
NOx  Budget  units  under  §96.4  that 
commence  operation  before  January  1. 
2000.  the  NOx  authorized  account 
representative  shall  submit  a  complete 
NOx  Budget  permit  application  under 
§96.22  covering  such  NOx  Budget  units 
to  the  permitting  authority  at  least  18 
months  (or  such  lesser  time  provided 
under  the  permitting  authority's  title  V 
operating  permits  regulations  for  final 
action  on  a  permit  application)  before 
May  1.  2003. 

(ii)  For  any  source,  with  any  NOx 
Budget  unit  under  §96.4  that 
commences  operation  on  or  after 
January  1.  2000.  the  NOx  authorized 
account  representative  shall  submit  a 
complete  NOx  Budget  permit 
application  under  §  96.22  covering  such 
NOx  Budget  unit  to  the  permitting 
authority  at  least  18  months  (or  such 
lesser  time  provided  under  the 
permitting  authority's  title  V  operating 
permits  regulations  for  final  action  on  a 
permit  application)  before  the  later  of 
May  1.  2003  or  the  date  on  which  the 
NOx  Budget  unit  commences  operation. 

(2)  For  NOx  Budget  sources  required 
to  have  a  non-title  V  permit. 

(i)  For  any  source,  with  one  or  more 
NOx  Budget  units  under  §96.4  that 
commence  operation  before  January  1. 


^UUU.  tr.'  \;  I:   luthorized  account 
represe;:'  :'•  .^  •  shall  submit  a  complete 
NOx  Budget  permit  application  under 
§  96  22  covering  such  NOx  Budget  units 
to  the  permitting  authority  at  least  18 
months  (or  such  lesser  time  provided 
under  the  pennitting  authority's  non- 
title  V  permits  regulations  for  final 
action  on  a  permit  application)  before 
May  1.  2003. 

(ii)  For  any  source,  with  any  NOx 
Budget  unit  under  §96.4  that 
commences  op>eration  on  or  after 
January  1,  2000.  the  NOx  authorized 
account  representative  shall  submit  a 
complete  NOx  Budget  permit 
application  under  §96.22  covering  such 
NOx  Budget  unit  to  the  permitting 
authority  at  least  18  months  (or  such 
lesser  time  provided  under  the 
permitting  authority's  non-title  V 
permits  regulations  for  final  action  on  a 
permit  application)  before  the  later  of 
May  1.  2003  or  the  date  on  which  the 
NOx  Budget  unit  commences  operation. 

(c)  Duty  to  Reapply.  (1)  For  a  NOx 
Budget  source  required  to  have  a  title  V 
operating  permit,  the  NOx  authorized 
account  representative  shall  submit  a 
complete  NOx  Budget  p>ermit 
application  under  §  96.22  for  the  NOx 
Budget  source  covering  the  NOx  Budget 
units  at  the  source  in  accordance  with 
the  permitting  authority's  title  V 
operating  permits  regulations 
addressing  operating  permit  renewal. 

(2)  For  a  NOx  Budget  source  required 
to  have  a  non-title  V  permit,  the  NOx 
authorized  account  representative  shall 
submit  a  complete  NOx  BudKet  permit 
application  under  §96.22  for  the  .\0x 
Budget  source  covering  the  NOx  Budget 
units  at  the  source  in  accordance  with 
the  permitting  authority's  non-title  V 
permits  regulations  addressing  permit 
renewal 

$96.22     Information  requirements  (or  NO  K 
Budget  permit  applications 

A  complete  NOx  Budget  permit 
application  shall  include  the  following 
elements  concerning  the  NOx  Budget 
source  for  which  the  application  is 
submitted,  in  a  format  prescribed  by  the 
permitting  authority: 

(a)  Identification  of  the  NOx  Budget 
source,  including  plant  name  and  the 
ORIS  (Office  of  RegulaiDry  Information 
Systems)  or  facility  code  assigned  to  the 
source  by  the  Energy  Information 
Administration,  if  applicable; 

(b)  Identification  of  each  NOx  Budget 
unit  at  the  NOx  Budget  source  and 
whether  it  is  a  NOx  Budget  unit  under 
§  96.4  or  under  subpart  I  of  this  part; 

(c)  The  standard  requirements  under 
§96.6;  and 

(d)  For  each  NOx  Budget  opt-in  unit 
at  the  NOx  Budget  source,  the  following 
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certification  statements  by  the  NOx 
authorized  account  representative: 

(1)  "I  certify  that  each  unit  for  which 
this  permit  application  is  submitted 
under  subpart  I  of  this  part  is  not  a  NOx 
Budget  unit  under  40  CFR  96.4  and  is 
not  covered  by  a  retired  unit  exemption 
under  40  CFR  96.5  that  is  in  effect." 

(2)  If  the  application  is  for  an  initial 
.NOx  Budget  opt-in  permit.  "I  certify 
that  each  unit  for  which  this  permit 
application  is  submitted  under  subpart 
I  IS  currently  operating,  as  that  term  is 
defined  under  40  CFR  96  2." 

§  96.23     NOx  Budget  pennll  contents. 

(a)  Each  NOx  Budget  permit 
(including  any  draft  or  proposed  NOx 
Budget  permit,  if  apphcable)  will 
contain,  in  a  format  prescribed  by  the 
permitting  authority,  ail  elements 
required  for  a  complete  NOx  Budget 
permit  application  under  §  96  22  as 
approved  or  adjusted  by  the  permitting 
authority 

(b)  Each  NOx  Budget  permit  is 
deemed  to  incorporate  automatically  the 
definitions  of  terms  under  §  96.2  and, 
upon  recordation  by  the  .administrator 
under  subparts  F.  G,  or  I  of  this  part, 
every  allocation,  transfer,  or  deduction 
of  a  NOx  allowance  to  or  from  the 
compliance  accounts  of  the  NOx  Budget 
units  covered  by  the  permit  or  the 
overdraft  account  of  the  NOx  Budget 
soun';e  covered  by  the  p)ermit. 

§  96.24     Effective  date  of  Initial  NOx  budget 
p>ermlL 

The  initial  NOx  Budget  permit 
covering  a  NOx  Budget  unit  for  which 
a  complete  NOx  Budget  permit 
application  is  timely  submitted  under 
§96.2lfb)  shall  become  effective  by  the 
later  of: 

(a)  May  1,  2003; 

fb)  Mav  1  of  the  year  in  which  the 
NOx  Budget  unit  commences  operation, 
if  the  unit  commences  operation  on  or 
before  Mav  1  of  that  year: 

(ci  The  date  on  which  the  NOx  Budget 
unit  commences  operation,  if  the  unit 
commences  operation  during  a  control 
period:  or 

(d)  May  1  of  the  year  following  the 
year  in  which  the  NOx  Budget  unit 
commences  operation,  if  the  unit 
commences  operation  on  or  after 
Octol)er  1  of  the  vear 

§  96.25    NOx  Budget  permit  revisions. 

(a)  For  a  NOx  Budget  source  with  a 
title  V  operating  permit,  except  as 
provided  in  t;  96  23(b),  the  permitting 
authonty  will  revise  the  NOx  Budget 
permit,  as  necessarv.  in  accordance  with 
the  permitting  authority's  title  V 
operating  permits  regulations 
addressing  permit  revisions. 


(b)  For  a  NOx  Budget  source  with  a 
non-title  V  permit,  except  as  provided 
in  §  96.23(b),  the  f)ermitting  authority 
will  revise  the  NOx  Budget  permit,  as 
necessary,  in  accordance  with  the 
permitting  authority's  non-title  V 
permits  regulations  addressing  permit 
revisions, 

SubpaH  D — Compliance  Certrfication 

§  96,30    CompllarKe  certification  report. 

(a)  Applicability  and  deadline  For 
each  control  period  in  which  one  or 
more  NOx  Budget  units  at  a  source  are 
subiect  to  the  NOx  Budget  emissions 
limitation,  the  NOx  authonzed  account 
representative  of  the  source  shall  submit 
to  the  permitting  authority  and  the 
.^dmi^lst^ator  by  November  30  of  that 
year,  a  compliance  certification  report 
for  each  source  covering  all  such  units 

(b)  Contents  of  report.  The  NO> 
authorized  account  representative  shall 
include  in  the  compliance  certification 
report  under  paragraph  (a)  of  this 
section  the  following  elements,  in  a 
format  prescribed  by  the  .Administrator, 
concerning  each  unit  at  the  source  and 
subject  to  the  NOx  Budget  emissions 
limitation  for  the  control  period  covered 
by  the  report; 

(1)  Identification  of  each  NOx  Budget 
unit; 

(2)  At  the  NOx  authorized  account 
representative's  option,  the  senal 
numbers  of  the  NOx  allowances  that  are 
to  be  deducted  from  each  unit's 
compliance  account  under  §96.54  for 
the  control  period: 

(3)  A\.  the  NOx  authorized  account 
representative's  option,  for  units  sharing 
a  common  stack  and  having  NOx 
emissions  that  are  not  monitored 
separately  or  apportioned  in  accordance 
with  subpart  H  of  this  part,  the 
percentage  of  allowances  that  is  to  be 
deducted  from  each  unit's  compliance 
account  under  §  96.54(e):  and 

(4)  The  compliance  certification 
under  paragraph  (c)  of  this  section. 

(c)  Compliance  certification.  In  the 
compliance  certification  report  under 
paragraph  (a)  of  this  section,  the  N0\ 
authorized  account  representative  shall 
certify,  based  on  reasonable  inquiry  of 
those  persons  with  primary 
responsibility  for  operating  the  source 
and  the  NOx  Budget  units  at  the  source 
in  compliance  with  the  NOx  Budget 
Trading  Program,  whether  each  NOx 
Budget  unit  for  which  the  compliance 
certification  is  submitted  was  operated 
during  the  calendar  year  covered  by  the 
report  in  compliance  with  the 
requirements  of  the  NOx  Budget 
Trading  Program  applicable  to  the  unit, 
including. 


(1)  Whether  the  unit  was  operated  in 
compliance  with  the  NOx  Budget 
emissions  limitation; 

(2)  Whether  the  monitoring  plan  that 
governs  the  unit  has  been  maintained  to 
reflect  the  actual  operation  and 
monitoring  of  the  unit,  and  contains  all 
information  necessary  to  attribute  NOx 
emissions  to  the  unit,  in  accordance 
with  subpart  H  of  this  part; 

(3)  Whether  all  the  NOx  emissions 
from  the  unit,  or  a  group  of  units 
(includinij  the  unit)  using  a  common 
stack   were  monitored  or  accounted  for 
through  the  missing  data  procedures 
and  reported  in  the  quarterly  monitoring 
reports  including  whether  conditional 
data  were  reported  in  the  quarterly 
reports  in  accordance  with  subpart  H  of 
this  part.  If  conditional  data  were 
reported,  the  owner  or  operator  shall 
indicate  whether  the  status  of  all 
conditional  data  has  been  resolved  and 
all  necessary  quarterly  report 
resubmissions  has  been  made; 

(4)  Whether  the  facts  that  form  the 
basis  for  certification  under  subpart  H  of 
this  part  of  each  monitor  at  the  unit  or 

a  group  of  units  (including  the  unit) 
using  a  common  stack,  or  for  using  an 
excepted  monitoring  method  or 
alternative  monitoring  method  approved 
under  subpart  H  of  this  part,  if  any,  has 
changed:  and 

(5J  If  a  change  is  required  to  be 
reported  under  paragraph  (c)(4)  of  this 
section,  specif)'  the  nature  of  the 
change,  the  reason  for  the  change,  when 
the  change  occurred,  and  how  the  unit's 
compliance  status  was  determined 
subsequent  to  the  change,  including 
what  method  was  used  to  determine 
emissions  when  a  change  mandated  the 
need  for  monitor  recertifi cation. 

§96  31     Permlttir>g  authority  8  and 
Administrator  s  action  or  comp(»ar»c* 
certifications. 

(a)  The  permitting  authority  or  the 
Administrator  may  review  and  conduct 
independent  audits  concerning  any 
compliance  certification  or  any  other 
submission  under  the  NOx  Budget 
Trading  Program  and  make  appropriate 
adjustments  of  the  information  in  the 
compliance  certifications  or  other 
submissions. 

(b)  The  Administrator  may  deduct 
allowances  from  or  return  allowances  to 
a  unit's  compliance  account  or  a 
source's  overdraft  account  based  on  the 
information  in  the  compliance 
certifications  or  other  submissions,  as 
adjusted  under  paragraph  (a)  of  this 
section. 
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Subpart  E— NOx  Allowance  Allocations 

§  96.40    Stata  trading  program  budgaL 
The  State  trading  program  budget 
allocated  by  the  permitting  authority 
under  §  96.42  will  equal  the  total 
number  of  tons  of  NOx  emissions 
apportioned  to  the  NOx  Budget  units 
under  §  96.4  in  the  State,  as  determined 
by  the  applicable,  approved  State 
implementation  plan. 

§  96.41     Timing  requlremants  for  NOx 
allowanca  allocations. 

(a)  By  September  30.  1999.  the 
permitting  authority  will  submit  to  the 
Administrator  the  NOx  allowance 
allocations,  in  accordance  with  §  96.42, 
for  the  control  periods  in  2003.  2004, 
2005.  2006.  and  2007.  If  the  permitting 
authority  fails  to  submit  to  the 
Administrator  the  NOx  allowance 
allocations  in  accordance  with  this 
paragraph  (a),  the  Administrator  will 
allocate  NOx  allowances  for  the 
applicable  control  periods,  in 
accordance  with  §96  42.  within  60  days 
of  the  deadline  for  submission  by  the 
permitting  authority. 

(b)  By  December  31.  2002  and 
December  31  of  each  year  thereafter,  the 
permitting  authority  will  submit  to  the 
Administrator  the  NOx  allowance 
allocations,  in  accordance  with  §96.42. 
for  the  control  period  in  the  year  that  is 
6  years  after  the  year  of  the  applicable 
deadline  for  submission  under  this 
paragraph  (b).  If  the  permitting  authority 
fails  to  submit  to  the  Administrator  the 
NOx  allowance  allocations  in 
accordance  with  this  paragraph  (b),  the 
Administrator  will  allocate  NOx 
allowances  for  the  applicable  control 
period,  in  accordance  with  §  96.42, 
within  60  days  of  the  applicable 
deadline  for  submission  by  the 
permitting  authority. 

§  90.42    NOx  allowance  allocations. 

(a)(1)  The  heat  input  (in  nmiBtu)  used 
for  calculating  NOx  allowance 
allocations  for  each  NOx  Budget  unit 
under  §  96.4  will  be; 

(i)  For  a  NOx  allowance  allocation 
under  §  96.41(a),  the  average  of  the  two 
highest  amounts  of  the  unit's  heat  input 
for  the  control  periods  in  1995.  1996. 
and  1997;  and 

(ii)  For  a  NOx  allowance  allocation 
under  §  96.41(b).  the  unit's  heat  input 
for  the  control  period  in  the  year  that  is 
6  years  before  the  year  for  which  the 
NOx  allocation  is  being  calculated. 

(2)  The  unit's  total  heat  input  for  the 
control  periods  in  each  year  specified 
under  paragraph  (a)(1)  of  this  section 
will  be  determined  in  accordance  with 
part  75  of  this  chapter  if  the  NOx  Budget 
unit  was  otherwise  subject  to  the 


remnrviueiit.s  ui  part  75  of  this  chapter 
for  the  year,  or  will  be  based  on  the  best 
available  data  reported  to  the  permitting 
authority  for  the  unit  if  the  unit  was  not 
otherwise  subject  to  the  requirements  of 
part  75  of  this  chapter  for  the  year 

Cb)  For  each  control  period  under 
§96.41.  the  permitting  authority  will 
allocate  to  ail  NOx  Budget  units  under 
§  96.4  in  the  State  that  commenced 
operation  before  May  1  of  the  period 
used  to  calculate  heat  input  under 
paragraph  (a)(1)  of  this  section,  a  total 
number  of  NOx  allowances  equal  to  98 
percent  of  the  tons  of  NOx  emissions  in 
the  State  trading  program  budget  under 
§96,40  in  accordance  with  the  following 
procedures: 

(1)  The  permitting  authority  will 
allocate  NOx  allowances  to  each  NOx 
Budget  unit  in  an  amount  equaling  0.15 
Ib/mmBtu  muhiplied  by  the  heat  input 
determined  under  paragraph  (a)  of  this 
section. 

(2)  If  the  initial  total  number  of  NOx 
allowances  allocated  to  all  NOx  Budget 
units  in  the  State  for  a  control  period 
under  paragraph  (a)(1)  of  this  section 
does  not  equal  98  percent  of  the  number 
of  tons  of  NOx  emissions  in  the  State 
trading  program  budget,  the  permitting 
authority  will  adjust  the  total  number  of 
NOx  allowances  allocated  to  all  such 
NOx  Budget  units  for  the  control  period 
under  paragraph  (a)(1)  of  this  section  so 
that  the  total  number  of  NOx  allowances 
allocated  equals  98  percent  of  the 
number  of  tons  of  NOx  emissions  in  the 
State  trading  program  budget.  This 
adjustment  will  be  made  by: 
multiplying  each  unit's  allocation  by  the 
total  number  of  NOx  allowances 
allocated  under  paragraph  (a)(1)  of  thi% 
section  divided  by  98  percent  of  the 
number  of  tons  of  NOx  emissions  in  the 
State  trading  program  budget,  and 
rounding  to  the  nearest  whole 
allowance  as  appropriate 

(c)  For  each  control  period  under 
§96.41,  the  permitting  authority  will 
allocate  NOx  allowances  to  NOx  Budget 
units  under  §  96.4  in  the  State  that 
commenced  operation  on  or  after  May  1 
of  the  period  used  to  calculate  heat 
input  under  paragraph  (a)(1)  of  this 
section,  in  accordance  with  the 
following  procedures: 

(1)  The  permitting  authority  will 
establish  a  separate  allocation  set-aside 
for  each  control  period.  Each  allocation 
set-aside  will  be  allocated  NOx 
allowances  equal  to  2  percent  of  the 
tons  of  NOx  emissions  in  the  State 
tradirig  program  budget  under  §  96.40. 

(2)  "Tne  NOx  authorized  account 
representative  of  a  NOx  Budget  unit 
under  paragraph  (c)  of  this  section  may 
submit  to  the  permitting  authority  a 
request,  in  writing  or  in  a  format 


specified  by  the  permitting  authority,  to 
be  allocated  NOx  allowances  for  no 
more  than  Five  consecutive  control 
periods  under  §96.41.  starting  with  the 
control  period  during  which  the  NOx 
Budget  unit  is  projected  to  commence 
operation.  The  NOx  allowance 
allocation  request  must  be  submitted 
prior  to  May  1  of  the  first  control  period 
for  which  the  NOx  allowance  allocation 
is  requested  and  after  the  date  on  which 
the  permitting  authority  issues  a  permit 
to  construct  tlie  NOx  Budget  unit. 

(3)  In  a  NOx  allowance  allocation 
request  under  paragraph  (c)(2)  of  this 
section,  the  NOx  authorized  account 
representative  may  request  for  a  control 
period  NOx  allowances  in  an  amount 
that  does  not  exceed  0  15  Ib/mmBtu 
multiplied  by  the  NOx  Budget  unit's 
maximum  design  heat  input  (in  mmBtu/ 
hr)  multiplied  by  the  number  of  hours 
remaining  in  the  control  period  starting 
with  the  first  day  in  the  control  period 
on  which  the  unit  is  projected  to 
operate. 

(4)  The  permitting  authority  will 
review,  and  allocate  NOx  allowances 
pursuant  to,  NOx  allowance  allocation 
requests  under  paragraph  (c)(2)  of  this 
section  in  the  order  that  the  requests  are 
received  by  the  permittirig  authority. 

(i)  Upon  receipt  of  a  NOx  allowance 
allocation  request,  the  permitting 
authority  will  determine  whether,  and 
will  make  any  necessary  adjustments  to 
the  request  to  ensure  that,  the  control 
period  and  the  number  of  allowances 
specified  are  consistent  with  the 
requirements  of  paragraphs  (c)(2)  and 
(3)  of  this  section. 

(ii)  If  the  allocation  set-aside  for  the 
control  period  for  which  NOx 
allowances  are  requested  has  an  amount 
of  NOx  allowances  not  less  than  the 
number  requested  (as  adjusted  under 
paragraph  (c)(4)(i)  of  this  section),  the 
permitting  authority  will  allocate  the 
full,  adjusted  amount  of  the  NOx 
allowances  requested  to  the  NOx  Budget 
unit. 

(iii)  If  the  allocation  set-aside  for  the 
control  period  for  which  NOx 
allowances  are  requested  has  a  smaller 
amount  of  NOx  allowances  than  the 
number  requested  (as  adjusted  under 
paragraph  (b)(4)(i)  of  this  section),  the 
permitting  authority  will  deny  in  part 
the  request  and  allocate  only  the 
remaining  number  of  NOx  allowances  in 
the  allocation  set-aside  to  the  NOx 
Budget  unit. 

(iv)  Once  an  allocation  set-aside  for  a 
control  period  has  been  depleted  of  all 
NOx  allowances,  the  permitting 
authority  will  deny,  and  will  not 
allocate  any  NOx  allowances  pursuant 
to,  any  NOx  allowance  allocation 
requests  under  which  NOx  allowances 


Federal  Register/ Vol.  63,  No.  90/Monday.  May  11.  1998 /Proposed  Rules 


25985 


have  not  already  been  allocated  for  the 
control  period. 

(5)  Within  60  days  of  receipt  of  a  NOx 

allowance  allocation  request,  the 
permitting  authority  will  take 
appropriate  action  under  paragraph 
(c)(4)  of  this  section  and  notify  the  NQ> 
authorized  account  representative  that 
submitted  the  request  and  the 
Administrator  of  the  number  of  NOx 
allowances  (if  any)  allocated  for  the 
control  period  to  the  NOx  Budget  unit 

(6)  .\fter  September  30  of  each  year, 
the  Administrator  will  transfer  any  NO\ 
allowances  remaining  in  the  allocation 
set-aside  for  the  control  period  for  the 
year  to  the  allocation  set-aside  for  the 
following  control  period 

(7)  If  additional  NOx  allowances  are 
placed  in  the  allocation  set-aside  for  the 
control  period  pursuant  to  paragraphs 
(c)(6)  or  (d)(2)  of  this  section,  the 
permitting  authority  will  allocate  NOx 
allowances,  in  accordance  with 
paragraph  (c)(4)  of  this  section,  to  any 
NOx  allowance  allocation  requests  that 
were  originally  denied  in  whole  or  in 
part.  The  permitting  authority  will 
notify  the  NOx  authorized  account 
representative  that  submitted  the 
request  and  the  Administrator  of  the 
number  of  NOx  allowances  (if  any) 
allocated  under  this  paragraph  (c)(7). 

(d)  For  a  NOx  Budget  unit  that  is 
allocated  NOx  allowances  under 
paragraph  (c)  of  this  section  for  a  control 
period,  the  Administrator  will  deduct 
NOx  allowances  under  t»  96.54(b)  or  (e) 
to  account  for  the  actual  utilization  of 
the  unit  during  the  control  period. 

(1)  The  .Administrator  will  calculate 
the  number  of  NOx  allowances  to  be 
deducted  to  account  for  the  unit's  actual 
utilization  using  the  following  formula, 
provided  that  the  number  of  NOx 
allowances  to  be  deducted  shall  be  zero 
if  the  number  calculated  is  less  than 
zero: 

Unit's  NOx  allowances  deducted  for 
actual  utilization  =  (I'nit's  NOx 
allowances  allocated  for  control 
period) — (Unit's  actual  control  period 
utilization"x  0.15  Ib/'mmBtu)  where: 

"Unit's  NOx  allowances  allocated  for 
control  period"  is  the  number  of  NOx 
allowances  allocated  to  the  unit  for  the 
control  period  under  paragraph  (c)  of 
this  section 

"Unit's  actual  control  penod 
utilization"  is  the  utilization  (in 
mmBtu),  as  defined  in  §96  2,  of  the  unit 
during  the  control  period, 

(2)  Any  NOx  allowances  deducted  by 
the  Administrator  in  accordance  with 
paragraph  (d)  of  this  section  will  be 
transferred  by  the  Administrator  to  the 
permitting  authority's  allocation  set- 
aside  for  the  following  control  period. 


Subpart  F — NOx  Allowance  Traclcing 
System 

§  96.50    NOx  Allowance  Tracking  System 
accounts. 

(a)  Nature  and  function  of  compliance 
accounts  and  overdraft  accounts. 
Consistent  with  §96, 51(a).  the 
Administrator  will  establish  one 
compliance  account  for  each  NOx 
Budget  unit  and  one  overdraft  account 
for  each  source  with  one  or  more  NOx 
Budget  units.  Allocations  of  allowances 
pursuant  to  subpart  E  of  this  part, 
transfers  of  allowances  pursuant  to 
subpart  G  of  this  part,  and  deductions 
of  allowances  to  cover  NOx  emissions, 
account  for  actual  utilization,  or  offset 
excess  emissions  of  NOx  pursuant  to 

§  96.54  will  be  recorded  in  the 
compliance  accounts  or  overdraft 
accounts  in  accordance  with  this 
subpart 

(b)  Nature  and  function  of  general 
accounts  Consistent  with  §  96,51  fb),  the 
Administrator  will  establish,  upon 
request,  a  general  account  for  any 
person.  Transfers  of  allowances 
pursuant  to  subpart  G  of  this  part  will 
be  recorded  in  the  general  account  in 
accordance  with  this  subpart 

§  96.51     Establishment  of  accounts. 

(a)  Compliance  accounts  and 

overdraft  accounts  Upon  receipt  of  a 
complete  account  certificate  of 
representation  under  §  96.13,  the 
Administrator  will  establish: 

(1)  A  compliance  account  for  each 
NOx  Budget  unit  for  which  the  account 
certificate  of  representation  was 
submitted,  and 

(2)  An  overdraft  account  for  each 
source  for  whu.h  the  account  certificate 
of  representation  was  submitted  and 
that  has  two  or  more  NOx  Budget  units 

(b)  General  accounts  (1)  .Any  person 
mav  apply  to  open  a  general  account  for 
the  purpose  of  holding  and  transferring 
allowances,  .A  complete  application  for 
a  general  account  shall  be  submitted  to 
the  Administrator  and  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator: 

(i)  Name,  mailing  address,  e-mail 
address  (if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative; 

(ii)  At  the  option  of  the  NOx 
authorized  account  representative, 
organization  name  and  type  of 
organization; 

(iiij  A  list  of  a!!  persons  subject  to  a 
binding  agreement  for  the  NOx 
authorized  account  repre.sentative  to 
represent  their  ownership  interest  with 


respect  to  the  allowances  neio  m  the 
general  account, 

(iv)  The  following  certification 
statement  by  the  NOx  authorized 
account  representative  and  any  alternate 
NOx  authorized  account  representative: 
"I  certifN  that  I  was  selected  as  the  NOx 
authorized  account  representative  or  the 
NOx  alternate  authorized  account 
representative,  as  applicable,  by  an 
agreement  that  is  binding  on  all  persons 
who  have  an  ownership  interest  with 
respect  to  allowances  held  in  the 
general  account,  1  certify  that  I  have  all 
the  ne*  essary  authority  to  carry  out  my 
duties  and  responsibilities  under  the 
NOx  Budget  Trading  Program  on  behalf 
of  such  persons  and  that  each  such 
person  shall  be  fully  bound  by  my 
representations,  actions,  inactions,  or 
suomissions  and  by  any  order  or 
decision  issued  to  me  by  the 
Administrator  or  a  court  regarding  the 
general  account," 

(v)  The  signature  of  the  NOx 
authorized  account  representative  and 
any  alternate  NPx  authorized  account 
representative  and  the  dates  signed. 

(2)  Upon  receipt  by  the  Administrator 
of  a  complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section: 

(i)  The  Administrator  will  establish  a 
general  account  for  the  person  or 
persons  for  whom  the  application  is 
submitted. 

(ii)  The  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  for 
the  general  account  shall  represent  and, 
by  his  or  her  representations,  actions, 
inactions,  or  submissions,  legally  bind 
each  f)erson  who  has  an  ownership 
interest  with  respect  to  NOx  allowances 
held  in  the  general  account  in  all 
matters  pertaining  to  the  NOx  Budget 
Trading  Program,  not  withstanding  any 
agreement  between  the  NOx  authorized 
account  representative  or  any  alternate 
NOx  authorized  account  representative 
and  such  person.  Any  such  person  shall 
be  bound  by  any  order  or  decision 
issued  to  the  NOx  authorized  account 
representative  or  any  alternate  NOx 
authorized  account  representative  by 
the  Administrator  or  a  court  regarding 
the  general  account. 

(iii)  Each  submission  concerning  the 
general  account  shall  be  submitted. 
signed,  and  certified  by  the  NOx 
authorized  account  representative  or  the 
alternate  NOx  authorized  account 
representative  for  the  persons  having  an 
ownership  interest  with  respect  to  NOx 
allowances  held  in  the  general  account. 
Each  such  submission  shall  include  the 
following  certification  statement  by  the 
NOx  authorized  account  representative: 
"I  am  authorized  to  make  this 
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submission  on  Dtinaii  oi  tne  persons 
having  an  ownership  interest  with 
respect  to  the  NOx  allowances  held  in 
the  general  account.  1  certify  under 
penalty  of  law  that  I  have  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 
in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information.  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment." 

(iv)  The  Administrator  will  accept  or 
act  on  a  submission  concerning  the 
general  account  only  if  the  submission 
has  been  made,  signed,  and  certified  in 
accordance  with  paragraph  (b){2)(iii)  of 
this  section. 

(3)(i)  An  application  (or  a  general 
account  may  designate  one  and  only  one 
NOx  authonzed  account  representative 
and  one  and  only  one  alternate  NOx 
authorized  account  representative  who 
may  act  on  behalf  of  the  NOx  authorized 
account  representative.  The  agreement 
by  which  the  alternate  NOx  authorized 
account  representative  is  selected  shall 
include  a  procedure  for  authorizing  the 
alternate  NOx  authorized  account 
representative  to  act  in  lieu  of  the  NOx 
authorized  account  representative 

(ii)  Upon  receipt  by  the  Administrator 
of  a  complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section,  any  representation,  action, 
inaction,  or  submission  by  the  alternate 
NOx  authorized  account  representative 
shall  be  deemed  to  be  a  representation, 
action,  inaction,  or  submission  by  the 
NOx  authonzed  account  representative 

(4)(i)  The  NOx  authorized  account 
representative  for  a  general  account  may 
be  changed  at  any  time  upon  receipt  by 
the  Administrator  of  a  superseding 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  NOx  authorized  account 
representative  prior  to  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
NOx  authorized  account  representative 
and  the  persons  with  an  ownership 
interest  with  respect  to  the  allowances 
in  the  general  account. 

(ii)  Tne  alternate  NOx  authorized 
account  representative  for  a  general 
account  may  be  changed  at  any  time 


upon  receipt  by  the  Administrator  of  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section.  Notwithstanding  any 
such  change,  all  representations, 
actions,  inactions,  and  submissions  by 
the  previous  alternate  NOx  authorized 
account  representative  prior  to  the  time 
and  date  when  the  Administrator 
receives  the  superseding  application  for 
a  general  account  shall  be  binding  on 
the  new  alternate  NOx  authorized 
account  representative  and  the  persons 
with  an  ownership  interest  with  respect 
to  the  allowances  in  the  general 
account. 

(iii)(A)  In  the  event  a  new  person 
having  an  ownership  interest  with 
respect  to  NOx  allowances  in  the 
general  account  is  not  included  in  the 
list  of  such  persons  in  the  account 
certificate  of  representation,  such  new 
persoil  shall  be  deemed  to  be  subject  to 
and  bound  by  the  account  certificate  of 
representation,  the  representation, 
actions,  inactions,  and  submissions  of 
the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  of  the 
source  or  unit,  and  the  decisions, 
orders,  actions,  and  inactions  of  the 
Administrator,  as  if  the  new  person 
were  included  in  such  list. 

(B)  Within  30  days  following  any 
change  in  the  persons  having  an 
ownership  interest  with  respect  to  NOx 
allowances  in  the  general  account, 
including  the  addition  of  persons,  the 
NOx  authorized  account  representative 
or  alternate  NOx  authorized  account 
representative  shall  submit  a  revision  to 
the  application  for  a  general  account 
amending  the  list  of  persons  having  an 
ownership  interest  with  respect  to  the 
NOx  allowances  in  the  general  account 
to  include  the  change. 

(5)(i)  Once  a  complete  application  for 
a  general  account  under  paragraph  (b)(1) 
of  this  section  has  been  submitted  and 
received,  the  Administrator  will  rely  on 
the  application  unless  and  until  a 
supersiading  complete  application  for  a 
general  account  under  paragraph  (bKl) 
of  this  section  is  received  by  the 
Administrator 

(ii)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  no  objection  or 
other  communication  submitted  to  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inaction,  or  submission  of  the 
NOx  authorized  account  representative 
for  a  general  account  shall  affect  any 
representation,  action,  inaction,  or 
suomission  of  the  NOx  authorized 
account  representative  or  the  finality  of 
any  decision  or  order  by  the 
Administrator  under  the  NOx  Budget 
Trading  Program. 


(iii)  The  Administrator  will  not 
adjudicate  any  pnvate  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  the  NOx  authorized 
account  representative  for  a  general 
account,  including  private  legal 
disputes  concerning  the  pro<.-eeds  of 
NOx  allowance  transfers. 

(c)  Account  identification.  The 
Administrator  will  assign  a  unique 
identifying  number  to  each  ac  count 
established  under  paragraph  (a)  or  (b)  of 
this  section. 

4  96.52    NOx  Allowance  Tracking  System 
r»aponsiblira«s  of  NOx  suttxKtzed  account 
raprasentati  y« 

jdj  Foiiov\  a\g  the  establishment  of  a 
NOx  Allowance  Tracking  System 
account,  all  submissions  to  the 
Administrator  pertaining  to  the  account, 
including,  but  not  limited  to, 
submissions  concerning  the  deduction 
or  transfer  of  NOx  allowances  in  the 
account,  shall  be  made  onlv  bv  the  NOx 
authorized  account  rtipresentative  for 
the  account. 

(b)  Authorized  account  representative 
identification.  The  .administrator  will 
assign  a  unique  identifying  number  to 
each  NOx  authorized  account 
representative 

§  M.53     R«cortla<lon  of  NOx  allowance 
aHocattons. 

Id;  The  .administrator  will  record  the 
NOx  allowances  for  2003,  2004.  2005, 
2006.  and  2007  in  the  NOx  Budget 
units'  compliance  accounts  and  the 
allocation  set-asides.  as  allocated  under 
subpart  E  of  this  part  The 
Administrator  will  also  record  the  NOx 
allowances  allocated  under  §  W  88(a)(1) 
and  (b)  for  each  NOx  Budget  opt-in 
source  in  its  compliance  account 

(b)  Each  year,  after  the  ■^dmlnistrator 
has  made  all  deductions  from  a  NOx 
Budget  units  compliant  e  account  and 
the  overdraft  account  pursuant  to 
§96.54.  the  Administrator  will  record 
NOx  allowances,  as  allocated  to  the  unit 
under  subpart  E  of  this  part  or  under 

§ 96.88(a)(2)  and  (b),  in  the  compliance 
account  for  the  year  af^er  the  last  year 
for  which  allowances  were  previously 
allocated  to  the  complianr*  account. 
Each  year,  the  Administrator  will  also 
record  NOx  allowances,  as  allocated 
under  subpart  E  of  this  part,  in  the 
allocation  set-aside  for  the  vear  after  the 
last  year  for  which  allowances  were 
previously  allocated  to  an  allocation  set- 
aside. 

(c)  Serial  numbers  for  allocated  NOx 
allowances.  When  allocating  NOx 
allowances  to  and  recording  them  in  an 
account,  the  Administrator  will  assign 
each  NOx  allowance  a  unique 
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identification  number  that  will  include 
digits  identifying  the  year  for  which  the 
NOx  allowcmce  is  allocated. 

§96.54    Compliance. 

(a)  NO\  allvwancf  transfer  deadline 
The  NOx  allowances  are  available  to  be 
deducted  for  compliance  u  ith  a  unit's 
NOx  Budget  emissions  limitation  for  a 
control  period  in  a  given  year  only  if  the 
NOx  allowances: 

(1)  Have  compliance  use  dates  prior  to 
or  the  same  as  that  year;  and 

(2)  Are  held  in  the  unit  s  compliance 
account,  or  the  overdraft  account  of  the 
source  where  the  unit  is  located,  as  of 
the  NOx  allowance  transfer  deadline  for 
that  control  period  or  are  transferred 
into  the  compliance  account  or 
overdraft  account  by  a  NOx  allowance 
transfer  correctly  submitted  for 
recordation  under  §  96.60  by  the  NOx 
allowance  transfer  deadline  for  that 
control  period. 

(b)  Deductions  for  compliance.  (1) 
Following  the  recordation,  in 
accordance  with  §  96  61,  of  NOx 
allowance  transfers  submitted  for 
recordation  in  the  unit's  compliance 
account  or  the  overdraft  account  of  the 
source  where  the  unit  is  located  by  the 
NOx  allowance  transfer  deadline  for  a 
control  period,  the  Administrator  will 
deduct  NOx  allowances  available  under 
paragraph  (a)  of  this  section  to  cover  the 
unit's  NOx  emissions  (as  determined  in 
accordance  with  subpart  H  of  this  part), 
or  to  account  for  actual  utilization  under 
§  96.42(d).  for  the  control  period: 

(ij  From  the  compliance  account,  and 

(ii)  Only  if  no  more  NOx  allowances 
available  under  paragraph  (a)  of  this 
section  remain  in  the  compliance 
account  from  the  overdraft  account.  In 
deducting  allowances  for  units  at  the 
source  from  the  overdraft  account,  the 
Administrator  will  begin  with  the  unit 
having  the  compliance  account  with  the 
lowest  NOx  Allowance  Tracking  System 
account  number  and  end  with  the  unit 
having  the  compliance  account  with  the 
highest  NOx  Allowance  Tracking 
System  account  number  (with  account 
numbers  sorted  beginning  with  the  left- 
most character  and  ending  with  the 
right-most  character  and  the  letter 
characters  assigned  values  in 
alphabetical  order  and  less  than  all 
numeric  characters). 

(2)  The  .Administrator  will  deduct 
NOx  allowances  first  under  paragraph 
(b)(l)(i)  of  this  section  and  then  under 
paragraph  (b)(l)(ii)  of  this  section; 

(i)  Until  the  number  of  NOx 
allowances  deducted  for  the  control 
period  equals  the  number  of  tons  of 
NOx  emissions,  determined  in 
accordance  with  subpart  H  of  this  part, 
from  the  unit  for  the  control  period  for 


which  compliance  is  being  determined, 
plus  the  number  of  NOx  allowances 
required  for  deduction  to  account  for 
actual  utilization  under  § 96.42(d)  for 
the  control  period;  or 

(ii)  Until  no  more  NOx  allowances 
available  under  paragraph  (a)  of  this 
section  remain  in  the  respective 
account. 

(c)(1)  Identification  of  NOx 
allowances  bv  serial  number.  The  NOx 
authonzed  ac(  ount  representative  for 
each  compliance  account  may  identify 
bv  serial  number  tne  NOx  allowances  to 
be  deducted  from  the  unit's  compliance 
account  under  paragraph  (b),  (d),  or  (e) 
of  this  section.  Such  identification  shall 
be  made  in  the  compliance  certification 
report  submitted  in  accordance  with 
§96.30. 

(2)  First-m.  first-oul.  The 
Administrator  will  deduct  NOx 
allowances  for  a  control  period  from  the 
compliance  account,  in  the  absence  of 
an  identification  or  in  the  case  of  a 
partial  identification  of  \'0\  allowances 
by  serial  number  under  paragraph  (c)(1) 
of  this  section,  or  the  overdraft  account 
on  a  first-in,  first-out  (FIFO)  accounting 
basis  in  the  following  order: 

(i)  Those  NOx  allowances  with  a 
compliance  use  date  the  same  as  the 
vear  of  the  control  period  and  that  were 
allocated  to  the  unit  under  subpart  E  or 
I  of  this  part, 

(ii)  Those  NOx  allowances  with  a 
compliance  use  date  the  same  as  the 
year  of  the  control  period  and  that  were 
transferred  and  recorded  in  the  account 
pursuant  to  subpart  G  of  this  part,  in 
order  of  their  date  of  recordation. 

(iii)  Those  NOx  allowances  with  an 
earlier  compliance  use  date  than  the 
vear  of  the  control  period  ana  that  were 
allocated  to  the  unit  under  subpart  E  or 
1  of  this  part;  and 

(iv)  Those  .NOx  allowances  with  an 
earlier  compliance  use  date  than  the 
year  of  the  control  period  and  that  were 
transferred  and  recorded  in  the  account 
pursuant  to  subpart  G  of  this  part,  in 
order  of  their  date  of  recordation. 

(d)  Deductions  for  excess  emissions. 
(1)  .■\fter  making  the  deductions  for 
compliance  under  paragraph  (b)  of  this 
section,  the  Administrator  will  deduct 
from  the  unit's  compliance  account  or 
the  overdraft  account  of  the  source 
where  the  unit  is  located  a  number  of 
NOx  allowances,  with  a  compliance  use 
date  the  same  as  the  year  after  the 
control  period  in  which  the  unit  has 
excess  emissions,  equal  to  three  times 
the  number  of  the  unit's  excess 
emissions. 

(2)  If  the  compUance  account  or 
overdraft  account  does  not  contain 
sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 


number  of  NOx  allowances,  regardless 
of  their  compliance  use  date,  whenever 
NOx  allowances  are  recorded  in  either 
account. 

(3)  Any  allowance  deduction  required 
under  paragraph  (d)  of  this  section  shall 
not  affect  the  liability  of  the  owners  and 
operators  of  the  NOx  Budget  unit  for 
any  fine,  penalty,  or  assessment,  or  their 
obligation  to  comply  with  any  other 
remedy,  for  the  same  violation,  as 
ordered  under  the  Clean  Air  Act  o^ 
applicable  State  law.  The  following 
guidelines  will  be  followed  in  assessing 
fines,  penalties  or  other  obligations: 

(i)  For  purposes  of  determining  the 
number  of  days  of  violation,  if  a  NOx 
Budget  unit  has  excess  emissions  for  a 
control  period,  each  day  in  the  control 
period  (153  days)  constitutes  a  day  in 
violation  unless  the  owners  and 
operators  of  the  unit  demonstrate  that  a 
lesser  number  of  days  should  be 
considered. 

(ii)  Each  ton  of  excess  emissions  is  a 
separate  violation. 

(e)  Deductions  for  units  sharing  a 
common  stack.  In  the  case  of  units 
sharing  a  common  stack  and  having 
emissions  that  are  not  separately 
monitored  or  apportioned  in  accordance 
with  subpart  H  of  this  part,  the  NOx 
authorized  account  representative  of  the 
units  may  identify  the  percentage  of 
NOx  allowances  to  be  deducted  from 
each  such  unit's  compliance  account  to 
cover  the  unit's  share  of  NOx  emissions 
from  the  common  stack  for  a  control 
period.  Such  identification  shall  be 
made  in  the  compliance  certification 
report  submitted  in  accordance  with 
§96.30. 

Notwithstanding  paragraph  (b)(2)(i)  of 
this  section,  the  Administrator  will 
deduct  NOx  allowances  until  the 
number  of  NOx  allowances  equals  the 
identified  percentage  of  the  number  of 
tons  of  NOx  emissions,  as  determined  in 
accordance  with  subpart  H  of  this  part, 
from  the  common  stack  for  the  control 
period  in  the  year  for  which  compliance 
is  being  determined  or,  if  no  percentage 
is  identified,  an  equal  percentage  for 
each  such  unit. 

(f)  The  Administrator  will  record  in 
the  appropriate  compliance  account  or 
overdraft  account  all  deductions  from 
such  an  account  pursuant  to  paragraphs 
fb),  (dl.  or  (e)  of  this  section. 

§96.55     Banking  t'^e»©rv»d]. 

§96.56     Account  errof. 

The  Administrator  may,  at  his  or  her 
sole  discretion  and  on  his  or  her  own 
motion,  correct  any  error  in  any  NOx 
Allowance  Tracking  System  account. 
V^ithin  10  business  days  of  making  such 
correction,  the  Administrator  will  notify 
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the  NOx  authorized  account 
representative  for  the  account. 

§  96.57     Closing  of  g«neral  accounts. 

(a)  The  NOx  authorized  account 
representative  of  a  general  account  may 
instruct  the  Administrator  to  close  the 
account  by  submitting  a  statement,  in 
writing  or  in  a  format  specified  by  the 
Administrator,  requesting  deletion  of 
the  account  from  the  NOx  Allowance 
Tracking  System  and  by  correctly 
submftting  for  rei:ordation  under  §96.60 
an  allowance  transfer  of  all  NOx 
allowances  in  the  account  to  one  or 
more  other  NOx  Allowance  Tracking 
System  accounts 

(b)  If  a  general  account  shows  no 
activity  for  a  period  of  a  year  or  more 
and  does  not  contain  any  NOx 
allowances,  the  Administrator  may 
notify  the  NOx  authorized  account 
representative  for  the  account  that  the 
account  will  he  closed  and  deleted  from 
the  NOx  Allowance  Tracking  System 
following  20  business  days  after  the 
notice  is  sent.  The  account  will  be 
closed  after  the  20-day  period  unless 
before  the  end  of  the  20-day  period  the 
Administrator  receives  a  correctly 
submitted  transfer  of  NOx  allowances 
into  the  account  under  §  96.60  or  a 
statement,  in  writing  or  in  a  format 
specified  by  the  Administrator, 
submitted  by  the  NOx  authorized 
account  representative  demonstrating  to 
the  satisfaction  of  the  Administrator 
good  cause  as  to  why  the  account 
should  not  be  closed. 

Subpart  G — NOy  Allowance  Transfers 

§  96  60     Scope  and  submission  of  NOx 
■llowanco  transtors. 

The  NOx  authonzed  account 
representatives  seeking  recordation  of  a 
NOx  allowance  transfer  shall  submit  the 
transfer  to  the  Administrator  To  be 
considered  correctly  submitted,  the  NOx 
allowance  transfer  shall  include  the 
following  elements  in  a  format  specified 
by  the  Administrator: 

(a)  The  numbers  identifying  both  the 
transferror  and  transferee  accounts; 

(b)  A  specification  by  serial  number  of 
each  NOx  allowance  to  be  transferred: 
and 

(c)  The  printed  name  and  signature  of 
the  NOx  authorized  account 
representative  of  the  transferror  account 
and  the  date  signed. 

196.61     EPA  recordation. 

(a)  Wilhm  5  business  days  of 
receiving  a  NOx  allowance  transfer, 
except  as  provided  in  paragraph  (b)  of 
this  section,  the  .Administrator  will 
record  a  NOx  allowance  transfer  by 
moving  each  NOx  allowance  from  the 
transferror  account  to  the  transferee 


account  as  specified  by  the  request, 
provided  that: 

(1)  The  transfer  is  correctly  submitted 
under  §  96.60; 

(21  The  transferror  account  includes 
each  NOx  allowance  identified  by  serial 
number  in  the  transfer;  and 

(3)  The  transfer  meets  all  other 
reouirements  of  this  part. 

(d)  a  NOx  allowance  transfer  that  is 
submitted  for  recordation  following  the 
NOx  allowance  transfer  deadline  and 
that  includes  any  NOx  allowances  with 
a  compliance  use  date  that  is  prior  to  or 
the  same  as  the  year  of  the  control 
period  to  which  the  NOx  allowance 
transfer  deadline  applies  will  not  be 
recorded  until  after  completion  of  the 
process  of  recordation  of  NOx  allowance 
allocations  in  §  96.53(b). 

(c)  Where  a  NOx  allowance  transfer 
submitted  for  recordation  fails  to  meet 
the  requirements  of  paragraph  (a)  of  this 
section,  the  Administrator  will  not 
record  such  transfer. 

{ 96.62     Notification. 

(a)  Notification  of  recordation.  Within 
5  business  days  of  recordation  of  a  NOx 
allowance  transfer  under  §96.61.  the 
Administrator  will  notify  each  party  to 
the  transfer.  Notice  will  be  given,  in 
writing  or  in  a  format  to  be  specified  by 
the  Administrator,  to  the  NOx 
authorized  account  representatives  of 
both  the  transferror  and  transferee 
accounts. 

(b)  Notification  of  non-recordation. 
Within  10  business  days  of  receipt  of  a 
NOx  allowance  transfer  that  fails  to 
meet  the  requirements  of  §  96.61(a).  the 
Administrator  will  notify,  in  writing  or 
in  a  format  to  be  specified  by  the 
Administrator,  the  NOx  authorized 
account  representatives  of  both  accounts 
subject  to  the  transfer  of: 

(1)  A  decision  not  to  record  the 
transfer;  and 

(2)  The  reasons  for  such  non- 
recordation. 

(c)  Nothing  in  this  section  shall 
preclude  the  submission  of  a  NOx 
allowance  transfer  for  recordation 
following  notification  of  non- 
recordation. 

Subpart  H — Monitoring  and  Reporting 

§96.70    General  requirements. 

The  owners  and  operators,  and  to  the 
extent  applicable,  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
unit,  shall  comply  with  the  monitoring 
and  reporting  requirements  as  provided 
in  this  subpart  and  in  subpart  H  of  part 
75  of  this  chapter.  For  purposes  of 
complying  with  such  requirements,  the 
definitions  in  §  96.2  and  in  §  72.2  of  this 
chapter  shall  apply,  and  the  terms 


"affected  unit,"  "designated 
representative."  and  "continuous 
emission  monitoring  system"  (or 
"CEMS  ■)  in  part  75  of  this  chapter  shall 
be  replaced  by  the  terms  "NOx  Budget 
unit."  "NOx  authorized  account 
representative,"  and  "continuous 
emission  monitoring  system"  (or 
"CEMS"),  respectively,  as  defined  in 
§96.2. 

(a)  Compliance  dates.  (l)(i)  The  owner 
or  operator  of  each  NOx  Budget  unit 
under  §  96.4  that  commences  operation 
before  January  1.  2000  shall  ensure  that 
all  monitoring  systems  required  under 
this  subpart  for  monitoring  NOx 
emission  rate  and  heat  input  are 
installed,  all  certification  tests  required 
under  §96.71  are  successfully 
completed,  and  all  other  provisions  of 
this  subpart  and  part  75  of  this  chapter 
applicable  to  such  systems  are  met  on 
or  before  May  1.  2000. 

(ii)  The  owner  or  operator  of  each 
NOx  Budget  unit  under  paragraph  (a)(1) 
of  this  section  that  has  not  successfully 
completed  all  certification  tests  required 
under  §  96.71  by  May  1.  2001  shall 
determine  and  report  hourly  NOx 
emission  rate  and  heat  input,  starting  on 
such  date  until  all  such  certification 
tests  are  successfully  completed,  using 
either: 

(A)  The  maximum  potential  NOx 
emission  rate  and  the  maximum 
potential  hourly  heat  input  of  the  unit; 

(B)  Reference  methods  under  §  75.22 
of  this  chapter;  or 

(C)  Monitored  data  validated  using 
the  procedures  in  §  75.20(b)(3)  of  this 
chapter  where  the  term  "recertification" 
is  replaced  by  the  term  "initial 
certification." 

(2)(i)  The  owner  or  operator  of  each 
NOx  Budget  unit  under  §  96.4  that 
commences  operation  on  or  after 
January  1,  2000  shall  ensure  that  all 
monitoring  systems  required  under  this 
subpart  for  monitoring  NOx  emission 
rate  and  heat  input  are  installed,  all 
certification  tests  required  under  §  96.71 
are  successfully  completed,  and  all 
other  provisions  of  this  subpart  and  part 
75  applicable  to  such  systems  are  met 
on  or  before  the  later  of  the  following 
dates: 

(A)  May  1.2001;  or 

(B)  Not  later  than  the  earlier  of  180 
days  after  the  date  on  which  the  unit 
commences  operation  or.  for  units 
under  §  96.4(a).  90  days  after  the  date  on 
which  the  unit  commences  commercial 
operation. 

(ii)  The  owner  or  operator  of  each 
NOx  Budget  unit  under  paragraph  (a)(2) 
of  this  section  that  has  not  successfully 
completed  all  certification  tests  required 
under  §  96.71  by  the  later  of  May  1. 
2001  or  the  date  on  which  the  unit 
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commences  operation  shall  determine 
and  report  hourly  NOx  emission  rate 
and  heat  input,  starting  on  such  date 
until  all  such  certification  tests  are 
successfully  completed,  using  either- 

{A]  The  maximum  potential  NOx 
emission  rate  and  the  maximum 
potential  hourly  heat  input  of  the  unit; 

(B)  Reference  methods  under  §  75.22 
of  this  chapter;  or 

(C)  Monitored  data  validated  using 
the  procedures  in  §  75.20(b)(3)  of  this 
chapter  where  the  term  "recertification" 
is  replaced  by  the  term  "initial 
certification   ' 

(3)(ij  The  owner-operator  of  a  NOx 
Budget  unit  that  completes  construction 
of  a  new  stack  or  flue  after  the 
applicable  deadline  in  paragraph 
(a)(l)(il  or  (2)(!)  of  this  section  or  under 
subpart  I  of  this  part,  shall  ensure,  with 
regard  to  such  new  stack  or  flue,  that  all 
monitoring  systems  required  under  this 
subpart  for  monitonng  NOx  emission 
rate  and  heat  input  are  installed,  all 
certification  tests  required  under  §96.71 
are  successfully  completed,  and  all 
other  provisions  of  this  subpart  and  part 
75  are  met  not  later  than  90  days  after 
the  date  on  which  emissions  first  exit  to 
the  atmosphere  through  such  new  stack 
or  flue. 

(ii )  The  owner  or  operator  of  each 
NOx  Budget  unit  under  paragraph 
(a){3)(i)  of  this  section  that  has  not 
successfully  completed  all  certification 
tests  required  under  §96.71  by  not  later 
than  90  davs  after  the  date  on  which 
emissions  first  exit  to  the  atmosphere 
through  the  new  stack  or  fiue  under 
paragraph  {a)(3)(i)  of  this  section  shall 
determine  and  report  hourly  NOx 
emission  rate  and  heat  input,  starting  on 
such  date  until  all  such  certification 
tests  are  successfully  completed,  using 
either: 

[A]  The  maximum  potential  NOx 
emission  rate  and  the  maximum 
potential  hourly  heat  input  of  the  unit; 

(Bl  Reference  methods  under  §  75.22 
of  this  chapter:  or 

iC!  .Monitored  data  validated  using 
the  procedures  in  §  75.20(b)(3)  of  this 
chapter  where  the  term  "recertification" 
is  replaced  by  the  term  "initial 
certification." 

(4)  The  provisions  of  this  subpart  are 
applicable  to  a  unit  for  which  an 
application  for  a  NOx  Budget  opt-in 
permit  is  being  or  has  been  submitted, 
as  provided  in  subpart  I  of  this  part 

(b)  Prohibitions  (1)  No  owner  or 
operator  of  a  NO\  Budget  unit  shall  use 
any  alternative  monitoring  system, 
alternative  reference  method,  or  any 
other  alternative  for  the  required 
continuous  emission  monitonng  system 
without  having  obtained  prior  written 
approval  in  accordance  with  §  96.75. 


(2)  No  owner  or  operator  of  a  NOx 
Budget  unit  shall  operate  the  unit  so  as 
to  discharge,  or  allow  to  be  discharged, 
NOx  emissions  to  the  atmosphere 
without  accounting  for  all  such 
emissions  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter. 

(3)  No  owner  or  operator  of  a  NOx 
Budget  unit  shall  disrupt  the  continuous 
emission  monitoring  system,  any 
portion  thereof,  or  any  other  approved 
emission  monitonng  method,  and 
thereby  avoid  monitonng  and  recording 
NOx  mass  emissions  discharged  into  the 
atmosphere,  except  for  penods  of 
recertification  or  periods  when 
calibration,  quality  assurance  testing,  or 
maintenance  is  performed  in  accordance 
with  the  apphcable  provisions  of  this 
subpart  and  part  75  of  this  chapter 

(4)  No  owner  or  operator  of  a  NOx 
Budget  unit  shall  retire  or  permanently 
discontinue  use  of  the  continuous 
emission  monitoring  system,  any 
component  thereof,  or  any  other 
approved  emission  monitonng  system 
under  this  subpart,  except  under  any 
one  of  the  following  circumstances: 

(i)  Dunng  the  period  that  the  unit  is 
covered  by  a  retired  unit  exemption 
under  §  96.5  that  is  in  effect; 

(ii)  The  owner  or  operator  is 
monitonng  emissions  from  the  unit  with 
another  certified  monitonng  s\  stem 
approved,  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter  bv  the 
permitting  authonty  for  use  at  that  unit 
that  provides  emission  data  for  the  same 
pollutant  or  parameter  as  the  retired  or 
discontinued  monitoring  system,  or 

(iii)  The  NOx  authorized  account 
representative  submits  notification  of 
the  date  of  certification  testing  of  a 
replacement  monitoring  system  in 
accor'dance  with  §  96.7Ub)(2)li). 

§  96.71     Initial  certtfication  and 
recertification  procedures. 

(a)  The  owner  or  operator  of  a  NOx 
Budget  unit  that  is  subiect  to  an  acid 
rain  emissions  limitation  shall  comply 
with  the  initial  certification  and 
recertification  procedures  of  part  75  of 
this  chapter,  except  that 

(IJ  If,  pnor  to  January  1.  1998.  the 
Administrator  approved  a  petition 
under  §  75.17(a)  or  (b)  of  this  chapter  for 
apportioning  the  combined  NOx 
emission  rate  measured  in  a  common 
stack  or  a  petition  under  §  75.66  of  this 
chapter  for  an  alternative  to  a 
requirement  in  §  "5.17  of  this  chapter, 
the  petition  shall  be  resubmitted  to  the 
Administrator  under  §  96.75(a)  to 
determine  if  the  approval  should  apply 
under  the  NOx  Budget  Trading  Program. 


(2)  For  any  additional  NOx  emission 
rate  CEMS  required  under  the  common 
stack  provisions  in  §  75.72  of  this 
chapter,  the  owner  or  operator  shall 
meet  the  requirements  of  paragraph  (b) 
of  this  section. 

(b)  The  owmer  or  operator  of  a  NOx 
Budget  unit  that  is  not  subject  to  an  acid 
ram  emissions  limitation  shall  comply 
with  the  following  initial  certification 
and  recertification  procedures,  and  the 
owner  or  operator  of  a  NOx  Budget  unit 
that  is  subfect  to  an  acid  rain  emissions 
limitation  shall  meet  the  following 
initial  certification  and  recertification 
procedures  for  any  additional  NOx 
emission  rate  CEMS  required  under  the 
common  stack  provisions  in  §  75.72  of 
this  chapter 

(1)  Requirements  for  initial 
certification  or  recertification.  (i)  The 
owner  or  operator  shall  ensure  that  each 
monitonng  system  required  by  subpart 
H  of  part  75  of  this  chapter  (which 
includes  the  automated  data  acauisition 
and  handling  system)  successfully 
completes  all  of  the  initial  certification 
testing  required  under  §  75,20  of  this 
chapter  and  shall  ensure  that  all 
apphcable  certification  tests  are 
successfully  completed  by  the  deadlines 
specified  in  §  96.70(a).  In  addition, 
whenever  the  owner  or  operator  installs 
a  monitoring  system  in  order  to  meet  the 
requirements  of  this  part,  in  a  location 
where  no  such  monitoring  system  was 
previously  installed,  initial  certification 
is  required. 

(ii)  Whenever  the  owner  or  operator 
makes  a  replacement,  modification,  or 
change  in  a  certified  monitoring  system 
that  is  determined  by  the  permitting 
authonty  or  the  Administrator  to 
significantly  affect  the  abiUty  of  the 
system  to  accurately  measure  or  record 
NOx  emission  rate  or  heat  input  or  to 
meet  the  requirements  of  §  75.21  of  this 
chapter  or  appendix  B  to  part  75  of  this 
chapter,  the  owner  or  operator  shall 
recertifs-  the  monitoring  system  by 
performing  ail  of  the  recertification 
testing  required  under  §  75.20  of  this 
chapter  P  urthermore,  whenever  the 
owner  or  operator  makes  a  replacement, 
modification,  or  change  to  the  flue  gas 
handling  system  or  the  vmifs  operation 
that  is  determined  by  the  permitting 
authority  or  the  Administrator  to 
significantly  change  the  flow  or 
concentration  profile,  the  owner  or 
operator  shall  recertify  the  continuous 
emissions  monitoring  system  Examples 
of  changes  which  require  recertification 
include:  replacement  of  the  analyzer, 
change  in  location  or  orientation  of  the 
sampling  probe  or  site,  or  changing  of 
flow  rate  monitor  polynomial 
coefficients.  Any  change  to  a  continuous 
emissions  monitoring  system  for  which 
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the  pemiittuig  authorily  or  the 
Administrator  determines  that  a  relative 
accuracy  test  audit  (RATA)  is  not 
necessary,  shall  not  require 
recertincation,  and  any  other  tests  that 
the  permittinn  authority  or  the 
Admmistrator  determines  to  be 
necessary  (e.g..  linearity  checks, 
calibration  error  tests,  automated  data 
acquisition  and  handling  system 
(DAHS)  verifications)  shall  be 
performed  These  other  tests  shall  be 
considered  diagnostic  tests  rather  than 
recertification  tests.  The  data  validation 
procedures  in  §  75.20(b)(3)  of  this 
chapter  shall  be  applied  (replacing  the 
term  "recertification"  with  the  term 
"diagnostic")  to  linearity  checks.  7-day 
calibration  error  tests,  and  c-ycle  time 
tests  when  these  are  required  m 
diagnostic  tests. 

(2)  Certification  approval  process  for 
initial  certifications  and  recertification. 
(i)  Notification  of  certification.  The  NOx 
authorized  account  representative  shall 
submit  to  the  permitting  authority  a 
written  notice  of  the  dates  of 
certification  in  accordance  with  §96.73. 

(il)  Certification  application  The  NOx 
authorized  account  representative  shall 
submit  to  the  permitting  authority  a 
certification  application  for  each 
monitoring  system  required  under 
subpart  H  of  part  75  of  this  chapter.  A 
complete  certification  application  shall 
include  the  information  specified  in 
§75.73  of  this  chapter. 

(iii)  Upon  the  earlier  of  the  successful 
completion  of  the  required  certification 
procedures  of  paragraph  (b)(1)  of  this 
section  or  the  hour  in  which  data  that 
were  considered  conditionally  valid 
according  to  the  procedures  in 
8  75.20(b)(3)  of  this  chapter  for  the 
monitoring  system  or  component 
thereof,  the  monitonng  system  or 
component  thereof  shall  be  deemed 
provisionally  certified  for  use  under  the 
NOx  Budget  Trading  Program  for  a 
period  not  to  exceed  120  days  after 
receipt  by  the  permitting  authority  of 
the  complete  certification  application 
for  the  monitoring  system  or  component 
thereof  under  paragraph  (b)(2)(ii)  of  this 
section.  Data  measured  and  recorded  by 
the  provisionally  certified  monitoring 
system  or  component  thereof,  in 
accordance  with  the  ret^uirements  of 
part  75  of  this  chapter,  will  be 
considered  valid  quality-assured  data 
(retroactive  to  the  date  and  time  of 
provisional  certification),  provided  that 
the  permitting  authority  does  not 
invalidate  the  provisional  certification 
by  issuing  a  notice  of  disapproval 
within  120  days  of  receipt  of  the 
complete  certification  application  by  the 
permitting  authority. 


(iv)  Certification  application  jormal 
approval  process.  The  permitting 
authority  will  issue  a  written  notice  of 
approval  or  disapproval  of  the 
certification  application  to  the  owner  or 
operator  within  120  days  of  receipt  of 
the  complete  certification  application 
under  paragraph  (b)(2)(ii)  of  this  section. 
In  the  event  the  permitting  authority 
does  not  issue  such  a  notice  within  such 
120-day  period,  each  monitoring  system 
which  meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter 
and  is  included  in  the  certification 
application  will  be  deemed  certified  for 
use  under  the  NOx  Budget  Trading 
Program. 

(A)  Approval  notice.  If  the 
certification  application  is  complete  and 
shows  that  each  continuous  emission 
monitoring  system  meets  the  applicable 
performance  requirements  of  part  75  of 
this  chapter,  then  the  permitting 
authority  will  issue  a  written  notice  of 
approval  of  the  certification  application 
within  120  days  af  receipt. 

(B)  Incomplete  application  notice.  A 
certification  application  will  be 
considered  complete  when  all  of  the 
applicable  information  required  to  be 
submitted  under  paragraph  (b)(2)(ii)  of 
this  section  has  been  received  by  the 
permitting  authority  If  the  certification 
application  is  not  complete,  then  the 
permitting  authority  will  issue  a  written 
notice  of  incompleteness  that  sets  a 
reasonable  date  by  which  the  NOx 
authorized  account  representative  must 
submit  the  additional  information 
required  to  complete  the  certification 
application.  If  the  NOx  authorized 
account  representative  does  not  comply 
with  the  notice  of  incompleteness  by  the 
specified  date,  then  the  permitting 
authority  may  issue  a  notice  of 
di.sapproval  under  paragraph 
(b)(2)(iv)(C)  of  this  section. 

(c)  Disapproval  notice.  If  the 
certification  application  shows  that  any 
monitoring  system  or  component 
thereof  does  not  meet  the  performance 
requirements  of  this  part,  or  if  the 
certification  application  is  incomplete 
and  the  requirement  for  disapproval 
under  paragraph  fb)(2)(iv)(B)  of  this 
section  has  been  met,  the  permitting 
authority  will  issue  a  written  notice  of 
disapproval  of  the  certification 
application.  Upon  issuance  of  such 
notice  of  disapproval,  the  provisional 
certification  is  invalidated  by  the 
permitting  authority  and  the  data 
measured  and  recorded  by  each 
uncertified  monitoring  system  or 
component  thereof  shall  not  be 
considered  valid  quality-assured  data 
beginning  with  the  date  and  hour  of 
provisional  certification.  The  owner  or 
operator  shall  follow  the  procedures  for 


loss  ol  certification  in  paragraph 
(b)(2)(v)  of  this  section  for  each 
monitoring  system  or  component 
thereof  which  is  disapproved  for  initial 
certification. 

(D)  Audit  decertification.  The 
permitting  authority  may  issue  a  notice 
of  disapproval  of  the  certification  status 
of  a  monitor  in  accordance  with 
S  96.72(b). 

(v)  Procedures  for  loss  of  certification. 
If  the  permitting  authority  issues  a 
notice  of  disapproval  of  a  certification 
application  under  paragraph 
(b)(2)(iv)lC)  of  this  section  or  a  notice  of 
disapproval  of  certification  status  under 
paragraph  (b)(2)(iv)(D)  of  this  section, 
then; 

(A)  The  owner  or  operator  shall 
substitute,  for  each  hour  of  unit 
operation  during  the  period  of  invalid 
data,  the  maximum  potential  NOx 
emission  rate  or  the  maximum  potential 
hourly  heat  input  of  the  unit  as 
applicable,  until  the  earlier  of  the  time, 
date,  and  hour  (after  the  monitoring 
system  or  component  thereof  is 
adjusted,  repaired,  or  replaced)  when 
certification  tests  are  successfully 
completed  or  the  time.  date,  and  hour 
specified  under  the  data  validation 
procedures  under  §  75.20(b)(3)  of  this 
chapter: 

(B)  The  NOx  authorized  account 
representative  shall  submit  a 
notification  of  certification  retest  dates 
and  a  new  certification  application  in 
accordance  with  the  procedures  m 
paragraphs  (b)(2)(i)  and  (ii)  of  this 
section;  and 

(C)  The  owner  or  operator  shall  repeat 
all  certification  tests  or  other 
requirements  that  were  failed  by  the 
monitoring  system,  as  indicated  in  the 
permitting  authority's  notice  of 
disapproval,  no  later  than  30  unit 
operating  days  after  the  date  of  issuance 
of  the  notice  of  disapproval 

$  96.72    Out  ol  control  periods. 

(a)  Whenever  any  inonitonng  system 
fails  to  meet  the  quality  assurance 
requirements  of  Appendix  B  of  part  75 
of  this  chapter,  data  shall  be  substituted 
using  the  applicable  procedures  in 
subpart  D  of  part  75  of  this  chapter. 

(b)  Audit  decertification.  Whenever 
both  an  audit  of  a  monitoring  system 
and  a  review  of  the  initial  certification 
or  recertification  application  reveal  that 
any  system  or  component  should  not 
have  been  certified  or  recertified 
because  it  did  not  meet  a  particular 
performance  specification  or  other 
requirement  under  §  96.71  or  the 
applicable  provisions  of  part  75  of  this 
chapter,  both  at  the  time  of  the  initial 
certification  or  recertification 
application  submission  and  at  the  time 
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of  the  audit,  the  permitting  authority 
will  issue  a  notice  of  disapproval  of  the 
certification  status  of  such  system  or 
component  For  the  purposes  of  this 
paragraph,  an  audit  shall  be  either  a 
field  audit  or  an  audit  of  any 
information  submitted  to  the  permitting 
authority  or  the  Administrator  By 
issuing  the  notice  of  disapproval,  the 
pernutting  authority  revokes 
prospectivelv  the  certification  status  of 
the  system  or  component.  The  data 
measured  and  recorded  by  the  system  or 
component  shall  not  be  considered 
valid  quality-assured  data  from  the  date 
of  issuance  of  the  notification  of  the 
revoked  certification  status  until  the 
date  and  time  that  the  owner  or  operator 
completes  subs€K^uentlv  approved  initial 
certification  or  re(.ertincation  tests  The 
owner  or  operator  shall  follow  the 
initial  certification  or  recertification 
procedures  in  §  96.71  for  each 
disapproved  system. 

§  96.73    Notifications. 

The  ,N'Ox  authorized  account 
representative  for  a  NOx  Budget  unit 
shall  submit  written  notice  to  the 
permitting  authority  and  the 
.^dmlnlst^a!o^  in  accordance  with 
^  T.'i  61  of  this  chapter,  except  that  if  the 
unit  is  not  subject  to  an  acid  ram 
emissions  limitation,  the  notification  is 
only  required  to  be  sent  to  the 
pertnitting  authority 

§  96.74    Recordkaeptng  and  reporting. 

(a)  The  owmer  or  operator  of  a  NOx 
Budget  unit  that  is  subject  to  an  acid 
rain  emissions  limitation  shall  meet 
recordkeeping  and  reporting 
requirements  in  subparts  F  and  G  of  part 
75  of  this  chapter  and  paragraph  (b)  of 
this  section,  except  that; 

(1)  For  any  additional  NOx  emission 
rate  CEMS  required  under  the  common 
stack  provisions  of  §  75.72  of  this 
chapter,  the  owner  or  operator  shall 
meet  the  requirements  of  paragraph 
(bj(2)  of  this  section, 

(2)  If  the  NOx  authorized  account 
representative  for  the  unit  is  not  the 
same  person  as  the  designated 
representative  for  the  unit  under  subpart 
B  of  part  72  of  this  chapter,  all 
submissions  under  subpart  F  or  G  of 
part  75  of  this  chapter  must  be  signed 
by  both  the  NOx  authorized  account 
representative  and  the  designated 
representative;  and 

(3)  Each  quarterly  report  submitted  to 
meet  the  requirements  of  §  75  64  of  this 
chapter  shall  also  include  the  data  and 
information  required  in  §  75.73  of  this 
chapter. 

(b)  For  NOx  Budget  units  that  are  not 
subject  to  an  acid  ram  emissions 
limitation; 


(1)  Sdonitoring  Plans  The  owner  or 
operator  shall  comply  with 
requirements  of  §  75  62  of  this  chapter, 
except  that  the  monitoring  plan  shall 
include  all  of  the  information  required 
by  §  75.73  of  this  chapter. 

(2)  Certification  Applications  The 
NOx  authorized  account  representative 
shall  submit  an  application  to  the 
permitting  authority  within  45  days 
after  completing  all  initial  certification 
or  recertification  tests  includmg  the 
information  required  under  §  75.73  of 
this  chapter. 

(3)  Quarterly  reports  (i)  (A)  Except  as 
provided  in  paragraph  (b)(3){i)(B)  of  this 
section,  the  NOx  authorized  account 
representative  shall  submit 
electronically  a  quarterly  report  for  each 
calendar  quarter  beginning  with  the 
earlier  of  the  calendar  quarter  that 
includes  the  date  of  initial  provisional 
certification  under  §  96,7l(1))(2)(ii!)  or 
May  1.  2001   Data  shall  be  reported  from 
the  earlier  of  the  date  and  hour 
corresponding  to  the  date  and  hour  of 
provisional  certification  or  May  1.  2001 

(B)  If  the  unit  commences  operation 
after  May  1.  2001,  the  NOx  authorized 
account  representative  shall  submit 
electronically  a  quarterly  report  for  each 
calendar  quarter  beginning  with  the 
calendar  quarter  in  which  the  unit 
commences  operation  Data  shall  be 
reported  from  the  date  and  hour 
corresponding  to  the  date  that  the  unit 
commenced  operation. 

(ii)  Each  quarterly  report  shall  be 
submitted  to  the  .administrator  within 
30  days  following  the  end  of  each 
calendar  quarter  and  shall  include,  for 
each  NOx  Budget  unit  (or  group  of  units 
using  a  common  stack),  all  of  the  data 
and  information  required  in  §  75.73  of 
this  chapter 

(iii)  Compliance  certification  The 
NOx  authonzed  account  representative 
shall  submit  to  the  Admini.strator  a 
compliance  certification  in  support  of 
each  quarterly  report  based  on 
reasonable  inquiry  of  those  persons  with 
pnmary  responsibility  for  ensuring  that 
all  of  the  units  emissions  are  correctly 
and  fully  monitored  The  certification 
shall  state  that: 

[A]  The  monitoring  data  submitted 
were  recorded  in  accordance  with  the 
applicable  requirements  of  this  subpart 
and  part  75  of  this  chapter,  including 
the  quality  assurance  procedures  and 
specifications:  and 

(B)  With  regard  to  a  unit  with  add-on 
emission  controls  and  for  all  hours 
where  data  are  substituted  in 
accordance  with  §  75.34(a)(1)  of  this 
chapter,  the  add-on  emission  controls 
were  operating  within  the  range  of 
parameters  listed  in  the  monitonng  plan 
and  the  substitute  values  do  not 


systematically  underestimate  NOx 
emissions. 

(iv)  The  NOx  authorized  account 
representative  shall  comply  with  all  of 
the  quarterly  reporting  requirements  in 
§  75.64(d),  (0,  and  (g)  of  this  chapter. 

§  96.75     Petitions. 

laiUJ  The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit  that 
is  subject  to  an  acid  rain  emissions 
limitation  may  submit  a  petition  under 
§  75.66  of  this  chapter  to  the 
.Administrator  requesting  approval  to 
apply  an  alternative  to  any  requirement 
of  this  subpart.  Application  of  an 
alternative  to  any  requirement  of  this 
subpart  IS  in  accordance  writh  this 
subpart  only  to  the  extent  that  the 
petition  is  approved  by  the 
.Administrator,  in  consultation  with  the 
permitting  authority. 

(2)  Notwithstanding  paragraph  (aKl) 
of  this  section,  if  the  petition  requests 
approval  to  apply  an  alternative  to  a 
requirement  concerning  any  additional 
CEMS  required  under  the  common  stack 
provisions  of  §  75.70  of  this  chapter,  the 
petition  is  governed  by  paragraph  (b)  of 
this  section. 

(b)(1)  The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit  that 
is  not  subject  to  an  acid  rain  emissions 
hmitation  may  submit  a  petition  under 
§  75.66  of  this  chapter  to  the  permitting 
authorit\  and  the  Administrator 
requesting  approval  to  apply  an 
alternative  to  any  requirement  of  this 
subpart  The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit  that 
is  subtecl  to  an  acid  rain  emissions 
limitation  may  submit  a  petition  under 
§  75.66  of  this  chapter  to  the  permitting 
authority  and  the  Administrator 
requesting  approval  to  apply  an 
alternative  to  a  requirement  concerning 
any  additional  CEMS  required  under  the 
common  stack  provisions  of  §  75.50  of 
this  chapter.  (2)  Application  of  an 
alternative  to  any  requirement  of  this 
subpart  is  in  accordance  with  this 
subpart  only  to  the  extent  the  petition 
under  paragraph  (b)(1)  of  this  section  is 
approved  by  both  the  permitting 
authority  and  the  Administrator. 

Subpart  I — Individual  Unit  Opt-lns 
§96.80    Applicability 

A  unit  that  is  u;  Uie  Slate,  is  not  a 
NOx  Budget  unit  under  §  96.4,  and  is 
of)erating,  may  qualify,  under  this 
subpart,  to  become  a  NOx  Budget  opt- 
in  source.  A  unit  that  is  a  NOx  Budget 
unit,  is  covered  by  a  retired  unit 
exemption  under  §  96.5  that  is  in  effect, 
' -r  that  is  not  operating,  is  not  eligible 
to  become  a  NOx  Budget  opt-in  source. 
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§96.81     Q«n«ra4. 

Except  otherwise  a.s  provided  in  this 
part,  a  NOx  Budget  opt-in  source  shall 
be  treated  as  a  NOx  Budget  unit  for 
purposes  of  applying  subparts  A 
through  H  of  this  part. 

§96.82     NOx  authoflzed  account 
r»prea«ntativ«. 

A  unit  for  which  an  application  for  a 
NOx  Budget  opt-in  permit  is  being  or 
has  been  submitted,  or  a  NOx  Budget 
opt-in  source,  located  at  the  same  source 
as  one  or  more  NOx  Budget  units,  shall 
have  the  same  NOx  authorized  account 
representative  as  such  NOx  Budget 
units 

§96.83     Applying  for  NO,  Budg«t  opt-In 
p«rmlt 

(a)  Applying  for  initial  N(>x  Budget 
opt-in  permit.  In  order  to  apply  for  an 
initial  NOx  Budget  opt-in  permit,  the 
NOx  authorized  account  representative 
of  a  unit  qualified  under  §96.80  may 
submit  to  the  permitting  authority  at 
any  lime,  except  as  provided  under 

§  96.86(g): 

(1)  A  complete  NOx  Budget  permit 
application  under  §96.22; 

(2)  A  monitoring  plan  submitted  in 
accordance  with  subpart  H  of  this  part; 
and 

(3)  A  complete  account  certificate  of 
representation  under  §  96.13.  if  no  NOx 
authorized  account  representative  has 
been  previously  designated  for  the  unit. 

(b)  Dufy  fo  reapply.  The  NOx 
authorized  account  representative  of  a 
NOx  Budget  opt-in  source  shall  submit 
a  complete  NOx  Budget  permit 
application  under  §96.22  to  renew  the 
NOx  Budget  opt-in  permit  in  accordance 
with  §  96  21(c)  and.  if  applicable,  an 
updated  monitoring  plan  in  accordance 
with  subpart  H  of  this  part. 

f  06.84    Opt-In  proces*. 

The  permitting  authority  will  issue  or 
deny  a  NOx  Budget  opt-in  permit  for  a 
unit  for  which  an  initial  application  for 
a  NOx  Budget  opt-in  permit  under 
§96.83  is  submitted,  in  accordance  with 
§96.20  and  the  following: 

(a)  Interim  review  of  monitoring  plan. 
The  permitting  authority  will 
determine,  on  an  interim  basis,  the 
sufficiency  of  the  monitoring  plan 
accompanying  the  initial  application  for 
a  NOx  Budget  opt-in  permit  under 
§96.83.  A  monitoring  plan  is  sufficient, 
for  purposes  of  interim  review,  if  the 
plan  appears  to  contain  information 
demonstrating  that  the  NOx  emissions 
rate  and  heat  input  of  the  unit  are 
monitored  and  reported  in  accordance 
with  subpart  H  of  this  part  A 
determination  of  sufficiency  shall  not  be 
construed  as  acceptance  or  approval  of 
the  unit's  monitoring  plan. 


(b)  if  the  permitting  authority 
determines  that  the  unit's  monitoring 
plan  is  sufficient  under  paragraph  (a)  of 
this  section  and  after  completion  of 
monitoring  system  certification  under 
subpart  H  of  this  part,  the  NOx 
emissions  rate  and  the  heat  input  of  the 
unit  shall  be  monitored  and  reported  in 
accordance  with  subpart  H  of  this  part 
for  one  full  control  period  during  which 
monitoring  system  availability  is  not 
less  than  80  percent  and  during  which 
the  unit  is  in  full  compliance  with  any 
applicable  State  or  Federal  emissions  or 
emissions-related  requirements.  Solely 
for  purposes  of  applying  the 
requirements  in  the  prior  sentence,  the 
unit  shall  be  treated  as  a  "NOx  Budget 
unit"  prior  to  issuance  of  a  NOx  Budget 
opt-in  permit  covering  the  unit. 

(c)  Based  on  the  information 
monitored  and  reported  under 

Cragraph  (b)  of  this  section,  the  unit's 
seline  heat  rate  shall  be  calculated  as 
the  unit's  total  heat  input  (in  mmBtu) 
for  the  control  period  and  the  unit's 
baseline  NOx  emissions  rate  shall  be 
calculated  as  the  unit's  total  NOx  mass 
emissions  (in  lb)  for  the  control  period 
divided  by  the  unit's  baseline  heat  rate. 

(d)  After  calculating  the  baseline  heat 
input  and  the  baseline  NOx  emissions 
rate  for  the  unit  under  paragraph  (c)  of 
this  section,  the  permitting  authority 
will  serve  a  draft  NOx  Budget  opt-in 
permit  on  the  NOx  authorized  account 
representative  of  the  unit. 

(e)  Confirmation  of  intention  to  opt-in. 
Within  20  days  after  the  issuance  of  the 
draft  NOx  Budget  opt-in  permit,  the 
NOx  authorized  account  representative 
of  the  unit  must  submit  to  the 
permitting  authority,  in  writing,  a 
confirmation  of  the  intention  to  opt  in 
the  unit  or  a  withdrawal  of  the 
application  for  a  NOx  Budget  opt-in 
permit  under  §  96.83.  The  permitting 
authority  will  treat  the  failure  to  m&ke 

a  timely  submission  as  a  withdrawal  of 
the  NOx  Budget  opt-in  permit 
application. 

(fl  Issuance  of  draft  NOx  Budget  opt- 
in  permit.  If  the  NOx  authorized  account 
representative  confirms  the  intention  to 
opt  in  the  unit  under  paragraph  (e)  of 
this  section,  the  {permitting  authority 
will  issue  the  draft  NOx  Budget  opt-in 
permit  in  accordance  with  §96.20. 

(g)  Not  withstanding  paragraphs  (a) 
through  (0  of  this  section,  if  at  any  time 
before  issuance  of  a  draft  NOx  Budget 
opt-in  permit  for  the  unit,  the  permitting 
authority  determines  that  the  unit  does 
not  qualify  as  a  NOx  Budget  opt-in 
source  under  §96.80,  the  permitting 
authority  will  issue  a  draft  denial  of  a 
NOx  Budget  opt-in  permit  for  the  unit 
in  accordance  with  §  96.20. 


(h)  Withdrawal  of  application  for  \Ox 
Budget  opt-in  permit.  A  NOx  authorized 
account  representative  of  a  unit  may 
withdraw  its  application  for  a  NOx 
Budget  opt-in  permit  under  §  96  83  at 
any  time  prior  to  the  issuance  of  the 
final  NOx  Budget  opt-in  permit  Once 
the  application  for  a  NOv  Budget  opt-in 
permit  is  withdrawn,  a  NOx  authorized 
account  representative  wanting  to 
reapply  must  submit  a  new  application 
for  a  NOx  Budget  permit  under  ^96  83. 

(i)  Effective  date.  The  effective  date  of 
the  initial  NOx  Budget  opt-in  permit 
shall  be  May  1  of  the  first  control  period 
starting  after  the  issuance  of  the  initial 
NOx  Budget  opt-in  permit  by  the 
permitting  authority  The  unit  shall  be 
a  NOx  Budget  opt-in  source  and  a  NOx 
Budget  unit  as  of  the  effective  date  of 
the  initial  NOx  Budget  opt-in  permit. 

§  96  as     NOy  Budget  opt-In  permit 
contents. 

ia;  tach  NOx  Budget  opt-in  permit 
(including  any  draft  or  proposed  NOx 
Budget  opt-in  (jermit.  if  applirabie)  will 
contain  all  elements  required  for  a 
complete  NOx  Budget  opt-m  permit 
application  under  §  96.22  as  approved 
or  adjusted  by  the  permitting  authority. 

(b)  Each  NOx  Budget  optiri  pemiit  is 
deemed  to  incorporate  automaticaily  the 
definitions  of  terms  under  §  96.2  and, 
upon  recordation  by  the  Administrator 
under  subpart  F.  G.  or  I  of  this  f>art. 
every  allocation,  transfer,  or  deduction 
of  NOx  allowances  to  or  from  the 
compliance  accounts  of  each  NOx 
Budget  opt-in  source  covered  by  the 
NOx  Budget  opt-in  permit  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
source  is  located 

§  96.86     Wltt>drawal  from  NOx  Budget 
Trading  Program. 

[d'l  Hoqut'stmg  withdrawal  To 
withdraw  from  the  NOx  Budget  Trading 
Program,  the  NOx  authorized  account 
representative  of  a  NOx  Budget  opt-in 
source  shall  submit  to  the  permitting 
authority  a  request  to  withdraw  effective 
as  of  a  specified  date  prior  to  May  1  or 
after  September  30.  The  submission 
shall  be  made  no  later  than  90  days 
prior  to  the  requested  effective  date  of 
withdrawal. 

(b)  Conditions  for  withdrawal.  Before 
a  NOx  Budget  opt-in  source  covered  by 
a  request  under  paragraph  (a)  of  this 
section  may  withdraw  from  the  NOx 
Budget  Trading  Program  and  the  NOx 
Budget  opt-in  permit  may  be  terminated 
under  paragraph  (e)  of  this  section,  the 
following  conditions  must  be  met: 

(1)  For  the  control  period  immediately 
before  the  withdrawal  to  be  effective, 
the  NOx  authorized  account 
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representative  must  submit  or  must 
have  submitted  to  the  permitting 
authority  an  annual  compliance 
certification  report  in  accordance  with 
§96.30. 

(2)  If  the  NOx  Budget  opt-in  source 
has  excess  emissions  for  the  control 
period  immediately  before  the 
withdrawal  is  to  be  effective,  the 
Administrator  will  deduct  or  have 
deducted  from  the  NOx  Budget  opt-in 
source's  compliance  account,  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
source  is  located,  the  full  amount 
required  under  §  96.54(d)  for  the  control 
period. 

(3)  After  the  requirements  for 
withdrawal  under  paragraphs  (b)(1)  and 
(2)  of  this  section  are  met,  the 
Administrator  will  deduct  from  the  NOx 
Budget  opt-in  source  s  compliance 
account,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  NOx 
Budget  opt-in  source  is  located.  NOx 
allowances  equal  in  number  to  and  with 
the  same  or  earlier  compliance  use  date 
as  any  NOx  allowances  allocated  to  that 
source  under  §  9fi  88  for  any  control 
period  for  which  the  withdrawal  is  to  be 
effective.  The  Administrator  will  close 
the  NOx  Budget  opt-in  source's 
compliance  account  and  will  establish. 
and  transfer  any  remaining  allowances 
to.  a  new  general  account  for  the  owners 
and  operators  of  the  NOx  Budget  opt-in 
source.  The  .NOx  authorized  account 
representative  for  the  NOx  Budget  opt- 
in  source  shall  become  the  .N'Ox 
authorized  account  representative  for 
the  general  account. 

(c)  A  NOx  Budget  opt-in  source  that 
withdraws  from  the  NOx  Budget 
Trading  Program  shall  comply  with  all 
requirements  under  the  NOx  Budget 
Trading  Program  concerning  all  years 
for  which  such  NOy  Budget  opt-in 
source  was  a  NOx  Budget  opt-in  sourc:e, 
even  if  such  requirements  arise  or  must 
be  complied  with  after  the  withdrawal 
takes  effect. 

(d)  S'ntifirotion  (1)  .After  the 
requirements  for  withdrawal  under 
paragraphs  (a)  and  (b)  of  this  section  are 
met  (including  deduction  of  the  full 
amount  of  NOx  allowances  required), 
the  permitting  authority  will  issue  a 
notification  to  the  NOx  authorized 
account  representative  of  the  NOx 
Budget  opt-in  soun;e  of  the  acceptance 
of  the  Withdrawal  of  the  NOx  Budget 
opt-in  source  as  of  a  specified  effective 
date  that  is  after  such  requirements  have 
been  met  and  that  is  prior  to  May  1  or 
after  September  30 

(2)  If  the  requirements  for  withdrawal 
under  paragraphs  (a)  and  (b)  of  this 
section  are  not  met,  the  permitting 
authontv  will  issue  a  notification  to  the 


NOx  authorized  account  representative 
of  the  NOx  Budget  opt-m  source  that  the 
NOx  Budget  opt-in  source's  request  to 
withdraw  is  denied  If  the  .NOx  Budget 
opt-in  source's  request  to  withdraw  is 
denied,  the  NOx  Budget  opt-m  source 
shall  remain  sub)ect  to  the  requirements 
for  a  NOx  Budget  opt-m  source 

(e)  Permit  amendment.  .After  the 
permitting  authority  issues  a 
notification  under  paragraph  (d)(1)  of 
this  section  that  the  requirements  for 
withdrawal  have  been  met.  the 
permitting  authontv  will  revise  the  NOx 
Budget  permit  covering  the  NOx  Budget 
opt-in  source  to  terminate  the  NOx 
Budget  opt-in  permit  as  of  the  effective 
date  specified  under  paragraph  (d)(1)  of 
this  section.  A  NOx  Budget  opt-in 
source  shall  continue  to  be  a  NOx 
Budget  opt-in  source  until  the  effective 
date  of  the  termination. 

(f)  Reapplication  upon  failure  to  meet 
conditions  of  withdrawal.  If  the 
permitting  authont)  denies  the  NOx 
Budget  opt-in  source's  request  to 
withdraw,  the  NOx  aut.iorized  account 
representative  may  submit  another 
request  to  withdraw  in  accordance  with 
paragraphs  (a)  and  (bj  of  this  section. 

(g)  Ability  to  return  to  the  .VOx  Budget 
Trading  Program.  Once  a  NOx  Budget 
opt-in  source  withdraws  from  the  NOx 
Budget  Trading  Program  and  its  NOx 
Budget  opt-m  permit  is  terminated 
under  this  section,  the  NOx  authority 
account  representative  mav  not  submit 
another  application  for  a  NOx  Budget 
opt-in  permit  under  §  9fi.83  for  the  unit 
prior  to  the  date  that  is  4  vears  after  the 
date  on  which  the  terminated  NOx 
Budget  opt-in  permit  became  effective. 

§  96.87    Change  in  regulatory  status. 

(aj  Sotification.  When  a  NOx  Budget 
opt-in  source  becomes  a  .NOx  Budget 
unit  under  §  96,4.  the  NOx  authorized 
account  representative  shall  notify  in 
writing  the  permitting  authority  and  the 
.administrator  of  such  change  in  the 
NOx  Budget  opt-m  source  s  regulatory 
status,  withm  30  davs  of  such  change. 

(b)  Permitting  authority's  and 
Administrator's  action.  {l)(i)  When  the 
NOx  Budget  opt-in  source  becomes  a 
NOx  Budget  unit  under  *»  96.4.  the 
permitting  authority  will  revise  the  NOx 
Budget  opt-in  source's  NOx  Budget  opt- 
in  permit  to  meet  the  requirements  of  a 
NOx  Budget  permit  under  §  96  23  as  of 
an  effective  date  that  is  the  date  on 
which  such  NOx  Budget  opt-in  source 
becomes  a  NOx  Budget  unit  under 
§96.4 

(ii)(A)  The  .Administrator  will  deduct 
from  the  compliance  account  for  the 
NOx  Budget  unit  under  paragraph 
(bldjd)  of  this  section,  or  the  overdraft 
account  of  the  NOx  Budget  source 


where  the  unit  is  located,  NOx 
allowances  equal  in  number  to  and  with 
the  same  or  earlier  compliance  use  date 
as: 

[J]  Any  NOx  allowances  allocated  to 
the  NOx  Budget  unit  (as  a  NOx  Budget 
opt-in  source)  under  §96.88  for  any 
control  period  after  the  last  control 
period  during  which  the  unit's  NOx 
Budget  opt-in  permit  was  effective;  and 

(2)  If  the  effective  date  of  the  NOx 
Budget  permit  revision  under  paragraph 
(b)(l)(i)  of  this  section  is  during  a 
control  period,  the  NOx  allowances 
allocated  to  the  NOx  Budget  unit  (as  a 
NOx  Budget  opt-in  source)  under 
§  96.88  for  the  control  period  multiplied 
by  the  ratio  of  the  number  of  days,  in 
the  control  period,  starting  with  the 
effective  date  of  the  permit  revision 
under  paragraph  (b)(l)(i)  of  this  section, 
divided  by  the  total  number  of  days  in 
the  control  period. 

(B)  The  NOx  authorized  account 
representative  shall  ensure  that  the 
compliance  account  of  the  NOx  Budget 
unit  under  paragraph  (b)(l)(i)  of  this 
section,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  unit  is 
located,  includes  the  NOx  allowances 
necessary  for  completion  of  the 
deduction  under  paragraph  (b)(l)(ii)(A) 
of  this  section.  If  the  compliance 
account  or  overdraft  account  does  not 
contain  sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 
number  of  NOx  allowances,  regardless 
of  their  compliance  use  date,  whenever 
NOx  allowances  are  recorded  in  either 
account. 

(iii)  (A)  For  every  control  period 
during  which  the  NOx  Budget  permit 
revised  under  paragraph  (b)(l){i)  of  this 
section  is  effective,  the  NOx  Budget  unit 
under  paragraph  (b)(l)(i)  of  this  section 
will  be  treated,  solely  for  purposes  of 
NOx  allowance  allocations  under 
§  96  42,  as  a  unit  that  commenced 
operation  on  the  effective  date  of  the 
NOx  Budget  permit  revision  under 
paragraph  (b)(l)(i)  of  this  section  and 
will  be  allocated  NOx  allowances  under 
§96.42. 

(B)  Notwithstanding  paragraph 
(b)(l)(iii)(A)  of  this  section,  if  the 
effective  date  of  the  NOx  Budget  permit 
revision  under  paragraph  (b)(l)(i)  of  this 
section  is  during  a  control  period,  the 
following  number  of  NOx  allowances 
will  be  allocated  to  the  NOx  Budget  unit 
under  paragraph  (b)(l)(i)  of  this  section 
under  §  96.42  for  the  control  period:  the 
number  of  NOx  allowances  otherwise 
allocated  to  the  NOx  Budget  unit  under 
§  96.42(c)  for  the  control  period 
multiplied  by  the  ratio  of  the  number  of 
days,  in  the  control  period,  starting  with 
the  effective  date  of  the  permit  revision 
under  paragraph  (b)(l)(i)  of  this  section. 


R.- 


divided  by  the  total  number  of  days  in 
the  control  period. 

(2)(i)  When  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
opt-in  source  does  not  renew  its  NOx 
Budget  opt-in  permit  under  §  96.83(b). 
the  Administrator  will  deduct  from  the 
NOx  Budget  opt-in  unifs  compliance 
account,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  NOx 
Budget  opt-in  source  is  located,  NOx 
allowances  equal  in  number  to  and  with 
the  same  or  earlier  compliance  use  date 
as  any  NOx  allowances  allocated  to  the 
NOx  Budget  opt-in  source  under  §  96.88 
for  any  control  period  after  the  last 
control  period  for  which  the  NOx 
Budget  opt-in  permit  is  effective.  The 
NOx  authorized  account  representative 
shall  ensure  that  the  NOx  Budget  opt-in 
source's  compliance  account  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
source  is  located  includes  the  NOx 
allowances  necessary  for  completion  of 
such  deduction.  If  the  compliance 
account  or  overdraft  account  does  not 
contain  sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 
number  of  NOx  allowances,  regardless 
of  their  compliance  use  date,  whenever 
NOx  allowances  are  recorded  in  either 
account. 

(ii)  Af^er  the  deduction  under 
paragraph  (b)(2)(i)  of  this  section  is 
completed,  the  Administrator  will  close 
the  NOx  Budget  opt-in  source's 


compliance  account.  If  any  NOx 
allowances  remain  in  the  compliance 
account  after  completion  of  such 
deduction  and  any  deduction  under 
§96.54,  the  Administrator  will  close  the 
NOx  Budget  opt-in  source's  compliance 
account  and  will  establish,  and  transfer 
any  remaining  allowances  to,  a  new 
general  account  for  the  owners  and 
operators  of  the  NOx  Budget  opt-in 
source.  The  NOx  authorized  account 
representative  for  the  NOx  Budget  opt- 
in  source  shall  become  the  NOx 
authorized  account  representative  for 
the  general  account. 


f  96.88    NO 
In  units. 


:e  ai;oca''0^'s  ;o  op? 


(a)  NOx  allowance  allocation  (1)  By 
December  31  immediately  before  the 
first  control  period  for  which  the  NOx 
Budget  opt-in  permit  is  effective,  the 
permitting  authority  will  allocate  NOx 
allowances  to  the  NOx  Budget  opt-in 
source  and  submit  to  the  Administrator 
the  allocation  for  the  control  period  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  By  no  later  than  December  31,  after 
the  first  control  period  for  which  the 
NOx  Budget  opt-in  permit  is  in  effect, 
and  December  31  of  each  year  thereafter, 
the  permitting  authority  will  allocate 
NOx  allowances  to  the  NOx  Budget  opt- 
in  source,  and  submit  to  the 
Administrator  allocations  for  the  next 


control  period,  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  For  each  control  period  for  which 
the  NOx  Budget  opt-in  source  has  an 
approved  NOx  Budget  opt-in  permit,  the 
NOx  Budget  opt-in  source  will  be 
allocated  NOx  allowances  in  accordance 
with  the  following  procedures: 

(1)  The  heat  input  (in  mmBtu)  used 
for  calculating  NOx  allowance 
allocations  will  be  the  lesser  of: 

(i)  The  NOx  Budget  opt-in  source's 
baseline  heat  input  determined 
pursuant  to  §  96.84(c);  or 

(ii)  The  NOx  Budget  opt-in  source's 
heat  input,  as  determined  in  accordance 
with  subpart  H  of  this  part,  for  the 
control  period  in  the  year  prior  to  the 
year  of  the  control  period  for  which  the 
NOx  allocations  are  being  calculated. 

(2)  The  permitting  authority  will 
allocate  NOx  allowances  to  the  NOx 
Budget  opt-in  source  in  an  amount 
equaling  the  heat  input  (in  mmBtu) 
determined  under  paragraph  (b)(1)  of 
this  section  multiplied  by  the  lesser  of: 

(i)  The  NOx  Budget  opt-in  source's 
baseline  NOx  emissions  rate  (in  lb/ 
mmBtu)  determined  pursuant  to 
§  96.84(c);  or 

(ii)  The  most  stringent  State  or 
Federal  NOx  emissions  limitation 
applicable  to  the  NOx  Budget  opt-in 
source  during  the  control  period. 


Monday 
May  11,  1998 


Filed  5-»-98;  8:45  am) 


9<^^|t*j  CODE   K.40-SO-P 


Part  III 

Department  of 
Energy 

Office  of  Energy  Efficiency  and 
Renewable  Energy 


10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure  for 
Water  Heaters;  Final  Rule 


25996 


Frderal 


Register /Vol    63.  No    90 /Monday.  May  11,  1998 /Rules  and  Regulations 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10CFR  Pari  430 

(Docket  No  EE-RM-»*-230] 

RIN  1904-AA52 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure 
(or  Water  Heaters 

agency:  Office  of  fcnergy  Efficiency  and 
Renewable  Energy,  Energy. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  the  Department)  is  amending  its 
test  procedure  for  water  heaters  The 
first-hour  rating  for  storage-type  water 
heaters  is  revised  to  more  accurately 
measure  large  storage-type  water 
heaters.  Also,  electric  and  gas-fired 
instantaneous  water  heaters  are  rated  at 
the  maximum  flow  rate  to  distinguish 
them  from  storage-type  water  heaters. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  10,  1998 

F0«  FUftTMER  INFORMATION  CONTACT: 
Terry  Logee.  US  Department  of  Energy. 
Energy  Efficiency  and  Renewable 
Energy.  Mail  Station  EE-43,  Forrestal 
Building.  1000  Independence  Avenue. 
S.W..  Washington.  D.C.  20585-0121. 
Telephone  (202)  586-1689.  FAX  (202) 
586-4617,  terry. logee©hq. doe. gov, 

Eugene  Margolis.  Esq..  U.S. 
Department  of  Energy.  Office  of  General 
Counsel.  Mail  Station  GC-72.  Forrestal 
Building.  1000  Independence  Avenue. 
S.W  .  Washington.  D.C.  20585-0103. 
Telephone  (202)  586-9507.  FAX  (202) 
586—4116.  eugene  margolis®hq.doe.gov. 
8UPPt.EMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

B.  Background 

II.  Diacussion  of  Comments 

A.  General  Comments 

B.  Product  Specific  Comments 

1.  Instantaneous  Water  Heaters 

2.  Storage-type  Water  Heaters  with  Rated 
Storage  Capacities  Less  than  20  Gallons 

3.  Definitions 

4.  Heat  Pump  Water  Heaters 

5.  First-Hour  Rating  for  Storage-type  Water 
Heaters 

6.  Installation  of  Under-the-Counter  and 
Counter-Top  Water  Heaters 

7.  Test  Conditions 

8  Cost-Based  Correction  Factor  for  Fossil- 
Fueled  Residential  Appliances 

III.  Procedural  Requirements 

A  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

B  Review  Under  Executive  Order  12866. 
"Regulatory  Planning  and  Review" 

C.  Review  Under  the  Regulatory  Flexibility 
Act  of  1980 


D     Takings    Assessment  Review 

E.  Federalism  Review 

F.  Review  Under  the  Paperwork  Reduction 
Act 

C.  Review  Under  Executive  Order  12988. 

"Civil  (usfice  Reform" 
H  Review  Under  the  Unfunded  Mandates 

Refbrtn  Act  of  1995 
I.  Congressional  Notification 

I.  Introduction 

A  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act.  as  amended 
(EPCA  or  the  Act),  establishes  the 
Energy  Conservation  Program  for 
Consumer  Pnxiucts  other  than 
Automobiles  (Program).'  The  products 
currently  subject  to  this  Program 
include  water  heaters,  which  are  the 
subject  of  today's  Final  Rule. 

Under  the  Act,  the  Program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  the  Federal  energy 
conservation  standards.  The 
Department,  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology  (formerly  the  National 
Bureau  of  Standards),  is  required  to 
amend  or  establish  test  procedures  as 
appropriate  for  each  of  the  covered 
products.  Section  323  of  EPCA.  42 
use.  6293  The  purpose  of  the  test 
prt)cedures  is  to  produce  test  results  that 
measure  energy  efficiency,  energy  use. 
or  estimated  annual  operating  cost  of  a 
covered  product  during  a  representative 
average  use  cycle  or  period  of  use  The 
test  procedure  must  not  be  unduly 
burdensome  to  conduct.  Section 
323(b)(3)  of  EPCA.  42  U.S.C.  6293(b)(3). 

Beginning  180  days  after  a  test 
procedure  for  a  product  is  prescribed, 
no  manufacturer,  distributor,  retailer,  or 
private  labeler  may  make 
representations  with  respect  to  the 
energy  use.  efficiency,  or  cost  of  energy 
consumed  by  such  products,  except  as 
reflected  in  tests  conducted  according  to 
the  DOE  procedure.  Section  323(c)(2)  of 
EPCA.  42  use.  6293(c)(2). 

Furthermore.  DOE  is  required  to 
determine  to  what  extent,  if  any.  an 
amended  test  procedure  would  alter  the 
measured  energy  efficiency  or  measured 
energy  use  of  any  covered  product  as 
determined  under  the  existing  test 
procedure.  Section  323(e)(1)  of  EPCA. 
42  use.  6293(e)(1). 

B.  Background 

Today's  Final  Rule  amends  DOE's  test 
procedure  for  water  heaters  by  revising 
the  method  used  to  determine  the  first- 
hour  rating  of  storage-type  water 


'  Part  B  of  Title  HI  of  Energy  Policy  ind 
Conservation  Act.  as  amended,  is  referred  to  in  this 
Final  Rule  as  "EPCA"  or  the  "Act  "  Part  B  of  Title 
UI  i»  codinad  at  42  U.S.C  6291-6309. 


heaters,  adding  a  new  rating  for  electric 
and  gas-fired  instantaneous  water 
heaters,  and  amending  the  definition  of 
a  heat  pump  water  heater. 

On  March  23,  1995.  DOE  published  in 
the  Federal  Register  (fiO  PR  15330)  a 
Notice  of  Proposed  Rule  and  Public 
Hearing  on  proposed  amendments  to 
clarif>'  the  water  heater  test  procedure 
and  requested  data,  comments,  and 
information  regarding  its  applicability 
and  workability.  The  Department 
conducted  a  public  hearing  on  July  12. 
1995,  and  a  public  workshop  on 
February  12.  1997,  and  requested 
written  comments. 

The  proposed  amendments  to  the 
water  heater  test  procedure  included 
revisions  to  make  the  water  heater  test 
procedure  applicable  to  electric  and  oil- 
fired  instantaneous  water  heaters; 
coverage  for  testing  storage-type  water 
heaters  with  rated  storage  capacities  less 
than  20  gallons  (76  liters);  ^n'lsion  of 
the  first-hour  rating  for  storage-type 
water  heaters;  amendment  to  the  current 
definition  for  heat  pump  water  heater; 
and  the  addition  of  new  definitions  for 
heat  pump  water  heater  storage  tank, 
add-on  heat  pump  water  heater,  integral 
heat  pump  water  heater,  and  solar  water 
heater  In  addition.  IXDE  requested 
comments  on  the  adequacy  of  the  test 
procedure  for  heat  pump  water  heaters 
regarding  the  use  of  a  bacJiup  electric 
resistance  element(s) 

H.  Discussion  of  Comments 

A.  General  Comments 

Forty  commenters  submitted  written 
comments  in  response  to  the  proposed 
rulemaking  on  water  heaters.  After 
reviewing  these  comments  and  the 
comments  presented  during  the  public 
hearing,  the  Department  held  a  public 
workshop  on  February  12.  1997.  to 
solicit  additional  comments  on  the 
issues  in  the  Proposed  Rule  Workshop 
topics  included  the  daily  hot  water 
consumption  of  64.3  gallons  (243.4 
liters)  and  the  thermostat  setting  of 
135°F  (57.2''C)  in  the  existing  test 
procedure.  The  notice  for  the  public 
workshop  was  published  in  the  Federal 
Register  (62  FR  4202,  January  29.  1997). 
Nine  commenters  submitted  written 
comments  prior  to  and  after  the 
workshop.  Those  written  comments 
received  prior  to  the  workshop  (from  the 
Gas  Appliance  Manufacturers 
Association  (GAMA|.  February  12,  1997, 
Water  Heater  Test  Procedure  Workshop 
Transcript  (hereafter  referred  to  as 
"February  1997  Transcript")  at 
Appendix  I;  Electric  Power  Research 
Institute  (EPRIl,  February  1997 
Transcript  at  Appendices  E  and  J:  and 
Controlled  Energy  Corp.  ICECl,  February 
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1997  Transcript  at  Appendix  H)  were 
distributed  to  all  participants  at  the 
beginning  of  the  workshop  for  inclusion 
in  the  workshop  session.  EXiring  the 
rulemaking  process,  a  number  of 
commenters  stated  their  support  of  the 
EPRI  recommendations  on  all  issues. 
These  commenters  included:  Northeast 
Utilities  Service  Co..  No.  11;  The  Dayton 
Power  &  Light  Co  ,  No.  15;  Utilities 
District  of  Western  Indiana,  No.  16; 
National  Rural  Electric  Coop.  Assoc.. 
No   18;  Decatur  County  REMC.  No.  19; 
Pennsylvania  Power  &  Light  Co.,  No.  20; 
Central  and  South  West  Services,  Inc., 
No.  21;  Centerior  Energy,  No.  22; 
Hawaiian  Electric  Co..  No.  23;  Southern 
Company  Services.  Inc..  No.  24; 
Potomac  Electric  Power  Co.,  No.  26;  East 
Kentucky  Power  Cooperative.  Inc.,  No. 
34;  Ohio  Edison  Co..  No.  39;  Southern 
California  Edison  Co..  No.  43;  Duke 
Power  Co.,  No.  44;  and  Nevada  Power 
Co.,  No.  45. 

The  following  is  a  summary  of  the 
public  comments,  presented  during  and 
after  both  the  public  hearing  and  the 
workshop,  on  each  of  the  DOE  proposed 
amendments/revisions,  and  on  other 
issues  concerning  the  existing  test 
procedure. 

On  October  31,  1997,  the  comment 
period  was  reopened  on  the  issues  of 
the  maximum  gallons  (liters)  per  minute 
rating  for  electric  and  gas-fired 
instantaneous  water  heaters  and  the 
energy  factor  of  the  heat  pump  water 
heater  storage  tank.  (62  FR  58923. 
October  31,  1997.) 

B.  Product  Specific  Comments 

1.  Instantaneous  Water  Heaters 

a.  Coverage  of  Electric  and  Oil-Fired 
Instantaneous  Water  Heaters.  The 
current  test  procedure  does  not  address 
the  testing  of  electric  and  oil-fired 
instantaneous  water  heaters,  because 
they  are  not  defined  in  the  test 
procedure  In  the  1995  proposed 
rulemaking  for  water  heaters,  DOE 
proposed  definitions  for  these  two  types 
of  instantaneous  water  heaters  so  they 
would  be  subject  to  the  same  test 
procedures  as  gas-fired  instantaneous 
water  heaters  (i  e.,  the  first-hour  rating 
test  and  the  24-hour  simulated  use  test). 

GAMA  agreed  that  electric  and  oil- 
fired  instantaneous  water  heaters  should 
be  covered  in  the  test  procedures. 
However.  GAMA  said  it  is  unaware  of 
any  residential  oil-fired  instantaneous 
models  on  the  market.  (GAMA,  No,  1  at 
2  and  February  1997  Transcript  at  119.) 
Edison  Electric  Institute  (EEI),  Bock 
Water  Heaters  (Bock),  the  Federal  Trade 
Commission  (FTC),  and  the  Oregon 
Energy  Office  (Oregon)  also  stated  that 
they  know  of  no  residential  oil-fired 


instantaneous  water  heaters  on  the 
market.  (EEI,  February  1997  Transcript 
at  119;  Bock.  Februar>'  1997  Transcript 
at  120;  FTC.  February  1997  Transcript  at 
120;  and  Oregon,  No'  51  at  3  )  In 
response  to  the  reopening  notice  of 
October  1997,  Controlled  Energy 
Corporation  provided  information  on  a 
kerosene-fired  instantaneous  water 
heater  sold  by  Monitor  Products.  Inc. 
(CEC,  No.  64 'at  1.)  The  California 
Energy  Commission  (C.AEC)  also 
provided  information  on  one  oil-fired 
instantaneous  water  heater 
manufactured  by  Monitor  Products  of 
Princeton,  NJ,  which  meets  the 
definition  in  the  test  procedure  for  the 
input  BTU  rating  The  CAEC  also 
informed  DOE  that  .Monitor  intends  to 
introduce  another  smaller  instantaneous 
water  heater  soon,  and  the  CAEC 
opposed  the  DOE  withdrawing  coverage 
for  oil-fired  instantaneous  water  heaters 
(CAEC,  No.  68  at  1-2.) 

Virginia  Power  stated  that  it  does  not 
support  the  testing  and  rating  of  electric 
units  because  of  the  small  variance  in 
efficiency  among  them.  Virginia  Power 
stated  that  electric  units  are  not 
typically  compared  to  oil  or  gas-fired 
instantaneous  water  heaters.  Virginia 
Power  claimed  the  incomparability  is 
due  to  the  difference  in  utilization 
between  gas-fired  and  electric 
instantaneous  water  heaters.  (Virginia 
Power,  No.  50  at  2  and  No.  66  at  3  )  The 
Department  interprets  this  statement  to 
mean  that  gas-fired  models  are  for 
whole-house  applications,  whereas 
electric  models  are  for  point-of-use 
applications  such  as  kitchen  or  lavatory 
sinks 

EPRI  stated  that  neither  the  existing 
nor  the  proposed  test  should  be  applied 
to  instantaneous  water  heaters  because 
a  heating  rating  of  more  than  150 ,000 
Btu  per  hour  is  needed  to  satisf\'  whole- 
house  applications  and  all 
instantaneous  water  heaters  for 
residential  use  are  below  that  heating 
capacity.  EPRI  claimed  that  an 
instantaneous  water  heater  should  not 
have  an  efficiency  rating  because  the 
efficiency  rating  would  falsely  imply  an 
equivalency  with  tank-type  water 
heaters.  (EPRI.  No  56  at' 11.) 

The  Oregon  Energy  Office  suggested 
that  an  energy  efficiency  rating  for 
instantaneous  water  heaters  is  needed 
and  suggested  that  a  test  procedure 
should  be  developed  that  would  take 
into  account  the  warm-up  and  cooj- 
down  losses  during  a  draw  for  all  units 
(as  well  as  the  flue  and  pilot  light  losses 
for  gas-fired  units).  Oregon  stated  that 
the  procedure  for  instantaneous  water 
heaters  should  not  be  the  same  as  for 
storage-type  water  heaters.  (Oregon,  No. 
51  at  3.)' 


G.\MA  claimed  for  electric  models 
that  there  are  distinctions  between 
larger  models  intended  for  multiple 
points  of  use  and  smaller  models 
intended  for  a  single  point  of  use. 
GA.MA  suggested  that  DOE  may  need  to 
make  distinctions  Oetween  such  units 
b>  creating  separate  classes  of 
instantaneous  w  ater  heaters  (GAMA, 
No.  1  at  2.i 

DOE  believes  that  separate  classes  of 
electric  instantaneous  water  heaters 
would  require  technical  data  on  these 
models,  such  as:  (1)  The  intended 
purpose  of  use;  (2)  the  frequency  of 
daily  draws  at  the  point  of  use;  (3)  the 
average  volume  of  each  draw;  and  (4) 
the  average  amount  of  the  total  daily 
draw  However,  DOE  believes  that  at  the 
present  time,  the  development  of 
separate  classes  of  electric 
instantaneous  water  heaters  for 
residential  application  is  not  needed 
because,  even  at  the  proposed  maximum 
input  power  rating  of  12  kW  (40,944 
Btu/h),  an  electric  instantaneous  water 
heater  can  only  supply  a  maximum  of 
1  06  gallons  per  minute  (gpm)  (4.01 
liters  per  minute  [L/min])  of  water  at  a 
"7^  (42  8°C)  temperature  rise  (fiom 
58T  to  135T  !14.4''C  to  57.2''C])  on  a 
continuous  draw  basis.  EXDE  believes 
this  IS  far  below  the  requirements  of  a 
whole-house  application  which  could 
range  from  3-5  gallons  {>er  minute. 
Furthermore,  the  limit  on  the  input 
heating  rate  of  electric  instantaneous 
water  heaters  is  not  likely  to  change 
because  it  is  limited  by  the  current 
carrying  capacity  of  wiring  in  most 
residential  housing 

Additional!) .  DOE  believes  that  the 
vanation  of  the  energ\  efficiency  of 
electric  instantaneous  water  heaters 
would  be  small  for  similar  sized  models, 
provided  they  are  tested  under  similar 
conditions  because  energy  losses  only 
occur  during  the  warm-up  and  cool- 
down  of  the  heaters  between  water 
draws  However  test  data  are  needed  to 
determine  the  magnitude  of  these  losses. 
which  are  functions  of  the  water  used 
during  each  draw  and  the  frequency  of 
draws  No  field  data  is  available  on  the 
average  draw  rate,  amount  per  draw, 
and  the  average  daily  draw  volumes  for 
these  small  eiectnc.  point-of-use  type 
instantaneous  water  heaters.  The  daily 
hot  water  usage  of  64  3  gal  (243.4  L) 
specified  for  whole-house  application 
does  not  apply  to  these  small  heating 
;:apacity  electric  units.  Consequently. 
the  energy  efficiency,  and  energy 
cxjnsumption  cannot  be  determined  for 
these  units  without  additional  data. 
Therefore,  DOE  will  not  test  electric 
instantaneous  water  heaters  for  energy 
efficiency  or  energy  consumption  until 
a  future  rulemaking  when  the  daily  hot 
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uatur  usa^f  Uala  lor  jjoim-oi-use 
instantaneous  water  heaters  are 
available. 

DOE  did  not  receive  any  indication 
until  after  the  October  1997  notice  of 
reopening  that  residential  oil-fired 
instantaneous  water  heaters  are  on  the 
market.  DOE's  belief  that  these  water 
heaters  were  not  being  sold  in  the 
United  States  was  supported  by  GAMA. 
Bock.  EEI.  the  FTC.  and  the  Oregon 
Energy  Office.  DOE  believes  that  there  is 
not  time  for  adequate  public  review  and 
comment  to  include  oil-fired 
instantaneous  water  heaters  in  this 
rulemaking.  Accordingly.  DOE 
withdraws  its  proposal  to  test  oil-fired 
instantaneous  water  heaters  in  today's 
Final  Rule. 

The  Department  will  continue  to 
require  the  testing  of  gas-fired 
instantaneous  water  heaters  for  energy 
efficiency  and  energy  consumption 
because  data  is  needed  for  the  FTC 
labeling  program. 

b  GPM  V.  First  Hour  Rating.  In  the 
1995  proposed  rulemaking.  DOE 
proposed  testing  for  electric  and  oil- 
fired  instantaneous  water  heaters  based 
on  the  first-hour  rating  currently  used 
for  gas-fired  instantaneous  water 
heaters.  This  proposal  would  test 
instantaneous  water  heaters  in  a  manner 
equal  to  gas-fired  storage-type  water 
heaters.  On  October  31,  1997.  DOE 
reopened  the  comment  period  on  first- 
hour  rating  for  instantaneous  water 
heaters.  In  its  reopening  notice.  DOE 
proposed  to  revise  the  first-hour  rating 
for  instantaneous  water  heaters  from 
gallons  per  hour  to  a  test  that  measures 
the  maximum  flow  rate  in  gallons  per 
minute  tgpm)  (liters  per  minute  IL/minl) 
at  a  77''F  (42.8»C)  temperature  rise.  DOE 
proposed  to  call  this  rating  the 
maximum  gpm  rating. 

DOE's  proposed  revision  was  in 
response  to  concerns  raised  by  several 
commenters  regarding  the  March  1995 
proposed  rule  EEI.  EPRI  and  the 
Tennessee  Valley  Authority  (TVA) 
considered  the  proposed  first-hour 
rating  procedure  for  instantaneous  water 
heaters  to  be  inappropriate  because  it 
would  lead  consumers  to  "mistakenly 
compare  instantaneous  and  storage-type 
water  heaters  as  being  equivalent.  "  They 
argued  that  a  storage-type  water  heater 
can  supply  a  large  amount  of  hot  water 
during  a  short  draw  period,  whereas  an 
instantaneous  water  heater  may  not  be 
able  to  supply  a  similar  amount  of  hot 
water  because  it  is  limited  by  its  heating 
rate.  {EEI.  No.  2  at  5.  No.  27  at  5,  and 
July  12-13.  1995.  Public  Hearing 
Transcript  [hereafter  referred  to  as  July 
1995  Transcript)  at  22  and  27;  EPRI.  No. 
17  at  4;  and  TVA.  No  14  at  2  ) 


ihinriji  uw  1997  workshop  and  in  its 
written  comments.  EPRI  recommended 
a  rating  based  on  the  maximum  gpm 
flow  rate  at  a  50'F  (27.8''C)  temperature 
rise  if  a  single  rating  value  is  used,  and 
at  both  a  50'F  and  77''F  temperature  rise 
if  two  rating  values  are  used.  EPRI 
stated  that  it  prefers  a  rating  at  both  a 
SO'F  and  77*F  temperature  rise.  (EPRI. 
No.  56  at  11.) 

GAMA  supported  EPRI's  alternative 
of  a  maximum  flow  rate.  However. 
GAMA's  alternative  lest  procedure 
involves  adjusting  the  flow  rate  to 
obtain  a  temperature  rise  of  77'F  in  the 
instantaneous  water  heater,  and  using 
this  maximum  gpm  flow  rate  as  the 
rating  characteristic,  rather  than  the 
current  first-hour  rating  value  GAMA 
recommended  that  the  temperature  rise 
be  the  same  as  specified  for  storage-type 
water  heaters — that  is.  77''F,  not  50*F  as 
suggested  by  other  commenters. 
(GAMA.  No.  35  at  2.)  GAMA  stated  it 
selected  a  temperature  rise  of  77°F 
because  hot  water  also  will  be  used  for 
machine-related  applications 
(dishwashers  and  clothes  washers)  that 
require  a  135"?  (57.2"C)  temperature. 
(GAMA.  February  1997  Transcript  at 
127  and  138.) 

Virginia  Power  supports  the  proposal 
to  rate  instantaneous  water  heaters  with 
a  maximum  gpm  rating.  (Virginia 
Power.  No.  42  at  2  and  No.  66  at  2-3.) 
However.  Virginia  Power  supports  dual 
maximum  gpm  ratings,  at  both  50-52°F 
and  77'F  rise.  Virginia  Power  stated  that 
both  temperature  rises  are  used  in 
applications  (human-contact  at  IICF 
|43.3"*Cj  and  machine  use  at  135"'F 
|57.2'C1.  Virginia  further  stated  that 
DOE's  statement  in  the  October  1997 
reopening  notice  that  a  77''F 
temperature  rise  will  ensure  that 
consumers  in  cold  regions  of  the 
country  will  have  an  acceptable  water 
temperature  is  inconsistent  with  the 
rationale  used  to  establish  other 
parameters  of  the  test  procedure  (i.e.. 
establishing  on  the  basis  of  national 
average  values).  (Virginia  Power,  No.  50 
at  2  and  No.  66  at  3.)  EEI  supported 
Virginia's  position  on  this  issue.  (EEI. 
No.  65  at  1.)  Oregon  stated  that  both  a 
50''F  and  77"'F  would  be  useful  in  sizing 
a  unit  properly.  (Oregon,  No.  51  at  3.) 
State  Industry  claimed  that  a  rating 
value  based  on  a  nominal  temperature 
rise  of  50'F  would  not  provide 
consumers  with  information  on  whether 
the  heater  is  capable  of  delivering  hot 
water  at  a  77'F  temperature  rise.  (State 
Industry.  February  1997  Transcript  at 
134.) 

Based  on  the  comments.  DOE  believes 
there  is  a  consensus  that  the  current 
first-hour  rating  for  instantaneous  water 
heaters  mav  mislead  consumers  because 


it  may  overstate  the  capability  of  the 
instantaneous  water  heater  to  provide  a 
given  quantity  of  hot  water  at  a  given 
instant  of  time.  The  suggestion  from 
GAMA.  EEI,  EPRI,  and  other 
commenters  to  replace  the  first-hour 
rating  parameter  with  a  maximum  flow 
rate  (gpm)  over  a  specific  temperature 
rise  (77''F  l42.8"'Cl  or  SOT  |27.8''C)) 
instead  of  a  total  volume  flow  over  one 
hour  is  reasonable.  This  comparison 
measures  the  ability  of  instantaneous 
water  heaters  to  deliver  the  maximum 
possible  amount  of  hot  water  to  the  user 
at  a  specific  temperature  rise  occurring 
any  single  moment.  Because  some 
consumer  appliances  require  a  hot  water 
temperature  in  the  135-140°F  (57,2- 
60°C)  range,  information  on  the  amount 
of  flow  at  a  77°F  rise  is  needed   .-Mso, 
a  rating  value  based  on  a  nominal 
temperature  rise  of  50°F  would  not 
provide  consumers  with  information  on 
whether  the  heater  is  capable  of 
delivering  hot  water  at  135°F.  Therefore, 
IX)E  believes  that  the  maximum  flow 
rate  at  the  rated  energy  input  rate  and 
at  a  temperature  rise  of  77°F  across  the 
water  heater  should  be  specified  for 
rating  the  capability  of  instantaneous 
water  heaters  to  deliver  hot  water. 
Furthermore,  this  maximum  flow  rate 
should  be  specified  in  place  of  the  first- 
hour  rating.  The  Department  is  therefore 
creating  a  new  rating  for  instantaneous 
gas  and  electric  water  heaters  using  a 
"maximum  gpm  draw  rate  at  77°F  rise" 
criterion,  and  renaming  the  criterion 
from  "First-Hour  Rating  "  to  "Maximum 
GPM  Draw  Rating"  in  Sections  5.2  and 
6.2  of  today's  Final  Rule 

c.  Water  Temperature  Rise  Regarding 
the  outlet  water  temperature  for  gas- 
fired  instantaneous  water  heaters,  the 
Controlled  Energy  Corporation  (CEC) 
submitted  a  written  statement  to  DOE 
and  distributed  the  statement  at  the 
February  1997  workshop.  CEC  stated 
that  the  outlet  water  temperature  for  an 
instantaneous  water  heater  should  be  at 
1 10-1 15''F  because  there  is  no  practical 
domestic  use  for  water  at  ISS'F.  (CEC, 
February  1997  Transcript  at  Appendix 
H  at  4  and  No.  63  at  3.)  Additionally. 
CEC  claimed  the  135°F  temperature 
specified  for  storage-type  water  heaters 
is  simply  to  increase  the  heat  content  of 
the  stored  water  and  therefore  is  not 
relevant  for  instantaneous  water  heaters. 
(CEC.  February  1997  Transcript  at 
Appendix  H  at  4.) 

Group  Thermo  suggested  that  a  50°F 
temperature  rise  is  too  low  for  some 
cold  regions  of  the  country,  and  Bock 
suggested  it  is  too  low  for  certain  well 
water  sources.  EEI  supported  a 
temperature  rise  of  50°F  because  there 
are  many  places  like  Miami  and  Texas 
with  high  ground  water  temperatures  for 
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most,  if  not  all,  of  the  year.  EPRI 
supported  a  50°F  temperature  rise 
because  that  is  representative  of  typical 
human  usage  and  a  rise  of  77''F  because 
that  is  typical  of  machine  usage.  A.O. 
Smith  favored  a  single  rating  at  a  77°F 
temperature  rise  because  it  is  simpler 
and  allows  comparisons  with  storage- 
type  water  heaters.  (Group  Thermo, 
February  1997  Tran.script  at  133  and 
138;  Bock,  February  1997  Transcript  at 
132;  EEI,  February  1997  Transcript  at 
136;  A.O.  Smith.  February  1997 
Transcript  at  141;  and  EPRI,  No.  56  at 

11.) 

The  Department  will  continue  to 
specify  the  test  conditions  for  water 
heater  temperatures  at  58°F  inlet  (Title 
10  CFR,  Part  430.  Subpart  B.  Appendix 
E,  Section  2.3)  with  a  77°F  rise  to 
address  (1)  machine-use  applications 
that  require  a  135°F  water  temperature 
for  efficient  operation,  and  (2)  the 
performance  of  a  water  heater  in  regions 
of  the  country  that  may  have  a 
significantly  lower  supply  (inlet) 
temperature.  Additionally,  a  single 
value  of  77''F  rise  will  reduce  the  test 
burden  on  manufacturers. 

d.  Draw  Schedule.  DOE  did  not 
propose  any  changes  in  the  draw 
schedule  for  instantaneous  water 
heaters.  There  were  several  comments 
addressing  this  issue.  During  the  1997 
workshop,  EPRI  commented  that  for 
large,  whole-house,  fossil-fueled 
instantaneous  water  heaters,  the  losses 
due  to  warm-up  and  cool-down  after 
each  water  draw  become  significant 
because  of  the  thermal  mass  of  the  water 
and  the  heat  exchanger  Also,  EPRI 
stated  the  numb)er  of  draws  (six)  in  the 
existing  test  procedure  for  energy  factor 
(EF)  tests  is  not  high  enough  to  account 
for  the  daily  total  cyclical  loss  that 
occurs  in  practice.  EPRI  claimed  that  in 
the  field  there  are  20-50  draws  per  day. 
EPRI  suggested  that  tests  be  conducted 
on  smaller  tank  types  and  whole-house 
instantaneous  water  heaters  to  compare 
the  difference  in  losses  caused  by  a 
larger  number  of  draws  throughout  the 
day.  (EPRI,  February  1997  Transcript  at 
166,  173,  and  178.)' 

In  its  written  statement.  CEC  also 
requested  that  the  draw  schedule  in  the 
24-hour  simulated  use  test  for 
modulating  gas-fired  instantaneous 
water  heaters  be  changed  from  an  equal 
number  of  draws  at  the  maximum  and 
minimum  firing  rates  (three  at  each)  to 
75%  of  the  draws  at  the  maximum  firing 
rate  and  25%  at  the  minimum  firing 
rate.  CEC  stated  that  this  would  reflect 
the  fact  that  most  of  the  daily  hot  water 
consumption  is  at  the  maximum  firing 
rate,  which.  CEC  stated,  is  when  the 
efficiency  of  its  heater  is  highest.  CEC 
stated  that  the  minimum  firing  rate  is 


provided  for  the  convenience  of 
consumers  for  hand  washing,  etc.  (CEC, 
Februarv'  1997  Transcript  at  Appendix 
H  at  3  and  No.  63  at  2  ) 

DOE  recognizes  that  the  number  of 
draws  will  affect  the  energy  factor  and 
the  annual  energy  consumption  of 
instantaneous  water  heaters.  The  reason 
is  that  the  warm-up  and  cool-down  of 
the  heat  exchanger  between  hot  water 
draws  will  reduce  the  measured  average 
outlet  temperature  from  the  specified 
nominal  135°F  resulting  in  a  lower 
energy  factor  and  a  higher  energy 
consumption  when  the  outlet 
temperature  is  adjusted  back  to  the 
nominal  temperature  in  the  calculation 
procedure.  The  decrease  in  outlet 
temperature  is  proportional  to  the 
number  of  draws  under  a  constant  total 
daily  draw  volume  However  DOE  has 
no  data  on  the  amount  of  daily  hot 
water  usage  at  the  minimum  or 
maximum  firing  rate  for  modulating  gas- 
fired  instantaneous  water  heaters 
Hence,  there  is  no  basis  for  DOE  to 
change  the  number  of  draws  for 
instantaneous  water  heaters  at  either  a 
fixed  firing  rate  or  for  modulating 
instantaneous  water  heaters  at  the 
minimum  or  maximum  firing  rate  in  the 
24-hour  simulated  use  test 
Additionally,  DOE  needs  data  to 
substantiate  any  change  to  the  number 
of  draws  during  the  24-hour  simulated 
use  test  for  instantaneous  water  heaters 
because  changing  the  number  of  draws 
is  likely  to  reduce  the  energv  factor  for 
existing  units  thereby  requiring  a 
modification  to  the  energy  conservation 
standard  for  those  products. 

e.  Energy  Factor  Measurement  DOE 
proposed  a  24-hour  simulated  use  test 
for  instantaneous  water  heaters  that  is 
exactly  the  same  as  the  24-hour 
simulated  use  test  for  storage-type  water 
heaters.  The  24-hour  simulated  use  test 
would  determine  the  amount  of  fuel  or 
electricity  used  during  a  24-hour  period 
to  heat  64.3  gallons  of  water  to  135°F 
with  the  water  being  drawn  in  six  equal 
draws  at  one-hour  intervals.  Also,  if  the 
instantaneous  water  heater  allows 
variable  input  rates,  the  fuel  or 
electricity  consumed  to  heat  64.3 
gallons  of  water  to  1 35°F  during  a  24- 
hour  period  would  be  determined  with 
three  draws  at  the  maximum  flow  rate 
and  three  draws  at  the  minimum  flow 
rate.  In  the  current  test  procedure,  the 
recovery  efficiency  is  calculated  from 
the  output  energy  of  the  first  draw 
(determined  from  water  mass, 
temperature,  and  specific  heat)  divided 
by  the  measured  input  energy  used 
during  the  first  draw  of  the  24-hour 
simulated  use  test  for  units  with  a  single 
firing  rate.  For  modulated  units,  the 
recovery  efficiency  is  the  average  of  the 


two  recover)  efficiencies  calculated  on 
the  basis  of  data  from  the  first  draw  (at 
the  maximum  input  rate)  and  the  fourth 
draw  (at  the  minimum  input  rate)  of  the 
24-hour  simulated  use  test. 

In  its  comments  to  the  1995  proposed 
rulemaking.  Paloma  Industries.  Inc.. 
suggested  that  for  gas-fired 
instantaneous  water  heaters,  two  EF 
values  should  be  determined  in  the  test 
procedure  These  values  would  reflect 
test  conditions  with  (1)  the  pilot  light 
being  continuously  on.  and  (2)  the  pilot 
light  being  off  except  when  hot  water  is 
needed  The  pilot-light-on  condition  is 
the  case  in  which  the  pilot  light  is 
always  on  regardless  of  whether  there  is 
a  demand  for  hot  water  The  second  test 
condition  is  for  the  case  in  which  a 
consumer  turns  the  pilot  light  off  when 
hot  water  is  not  needed  Paloma  claims 
that  with  its  Piezo-Elecnc  Ignition  and 
Subsidian.  Pilot  Burner  Assembly,  the 
consumer  can  manually  light  the  pilot 
easily  (in  about  10  seconds  time)  when 
hot  water  is  needed.  CEC  concurred 
with  Paloma  (Paloma  Industries,  No.  7 
at  3;  CEC.  Februan.  1997  Transcript  at 
Appendix  H  at  4  and  No.  63  at  2.) 
Furthermore.  CEC  stated  that 
differentiating  water  heaters  with  pilot 
lights  from  those  without  is  even  more 
important  t)ecause  CEC  will  introduce  a 
unit  in  1998  with  electronic  ignition. 
(CEC.  No.  63  at  2.) 

With  respect  to  the  issue  of  the  pilot 
light  status  between  hot  water  draws. 
GAMA  recognized  that  turning  off  the 
pilot  will  reduce  energy  consumption 
and  increase  the  energy  factor.  GAMA 
also  stated  that  turning  off  the  pilot  light 
may  not  be  practical  for  a  whole-house 
application.  Bock  expressed  the  same 
opinion  Oregon  suggested  that  it  is 
possible  to  have  two  energv'  factors,  one 
based  on  the  pilot  light  on  between 
draws  and  one  based  on  it  being  off. 
Oregon  also  recommended  that  a  test 
procedure  for  instantaneous  water 
heaters  should  account  for  warm-up, 
cool-down  and  pilot  light  losses. 
(GAMA,  February  1997  Transcript  at 
170  and  176;  Bock.  February  1997 
Transcript  at  171;  Oregon.  No.  51  at  3.) 

DOE  believes  the  suggestion  to 
compute  two  energy  factors  is  valid  only 
if  the  consumer  can  conveniently  turn 
the  pilot  light  off  and  on  automatically 
at  the  point  of  use  (e.g.,  at  the  faucet  or 
showerhead)  and  if  no  other  faucet  or 
appliance  requiring  hot  water  is 
connected  to  the  same  water  heater. 
Neither  Paolma  nor  CEC  indicated  that 
such  an  approach  was  possible  with 
their  equipment  although  CEC  has 
stated  that  it  will  introduce  a  model 
with  electronic  ignition  in  1998.  DOE 
believes  that  manual  shut-off  for  pilot 
lights  on  instantaneous  water  heaters 
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would  not  be  practical  for  widesprsad 
use  and  energy  savings.  Therefore.  DOE 
will  continue  to  calculate  one  energy 
factor 

2.  Storage-type  Water  Heaters  With 
Rated  Storage  Capacities  Less  Than  20 
Gallons 

In  the  1995  proposed  rulemaking. 
DOE  proposed  to  cover  storage-type 
water  heaters  with  rated  storage 
capacitites  less  than  20  gallons  (76 
liters).  This  proposal  was  in  response  to 
a  July  17.  1991.  letter  from  GAMA  that 
stated  that  storage-typie  water  heaters 
less  than  20  gallons  (76  liters)  are  not 
covered  by  the  existing  test  procedure. 

To  cover  these  water  heaters.  DOE 
proposed  to  adopt  the  draw  rate  and  the 
schedules  in  ANSI/ASHRAE  Standard 
118.2-1993.  "Method  of  Testing  for 
Rating  Residential  Water  Heaters."  to  be 
used  in  the  first-hour  rating  test  and  the 
24-hour  simulated  use  test.  The  draw 
schedules  are  as  follows:  (1)  For  units 
with  rated  storage  less  than  10  gallons 
(38  liters),  a  total  volume  of  9  gallons 
(34  liters)  shall  be  withdrawn,  and  (2) 
for  units  with  rated  storage  greater  than 
or  equal  to  10  gallons  (38  liters)  but  less 
than  20  gallons  (76  liters),  a  total 
volume  of  24  gallons  (91  liters)  shall  be 
withdrawn.  The  draw  rate  for  both  draw 
schedules  shall  be  1.0  gallon  ±  0.25 
gallons  per  minute  (3  8  liters  to. 95  liters 
per  minute).  DOE  also  requested 
comments  and  data  on  its  proposal  to 
extend  test  procedure  coverage  to 
storage-type  water  heaters  of  less  than 
20  gallons  (76  liters) 

Several  commenters  objected  to  one 
or  more  of  these  proposals.  These 
commenters  variously  cited  the 
following  reasons.  (1)  The  existing 
minimum  efficiency  standards  are  based 
on  field  applications  and  usage 
requirements  for  larger  volume  water 
heaters  and  are  inappropriate  for 
smaller-volume  water  heaters,  for 
example,  fitting  and  connection  losses 
would  be  unfairly  treated  for  smaller- 
volume  water  heaters  because  those 
losses  would  represent  a  larger 
percentage  of  total  losses;  (2)  it  is 
difficult  to  install  thermocouples  and  to 
control  flow  rates  in  smaller-volume 
water  heaters;  (3)  smaller-volume  water 
heaters  cannot  meet  the  efficiency 
requirement  because  they  typically  are 
installed  in  confined  areas,  which  limits 
the  amount  of  insulation  used  to  reduce 
surface  losses;  and  (4)  a  flow  rate  of  1 
gpm  during  water  draws  is  too  large  for 
smaller  water  heaters'  it  would  quickly 
deplete  the  quantity  of  hot  water  in 
tanks  of  2.5  gallons  or  less.  (GAMA.  No. 
1  at  3.  No.  35  at  3.  and  July  1995 
Transcript  at  12.  EPRI.  No.  17  at  2;  EEl. 
No.  2  at  6.  No.  27  at  5,  and  luly  1995 


Transcripl  at  28.  Oregon.  No.  51  at  3  and 
February  1997  Transcript  at  164  and 
195;  TVA,  No.  14  at  1;  The  Southern 
Company  Services.  Inc.,  No.  24  at  2; 
American  Electric  Power.  No.  38  at  1; 
Potomac  Electric  Power.  No  26  at  3; 
CSW.  No.  4  at  2;  Centerion  Energy,  No. 
22  at  1:  Nevada  Electric  Power,  No.  45 
at  2;  National  Rural  Electric  Coop)erative 
Association,  No.  18  at  2;  Decatur  County 
REMC,  No  19  at  1;  and  Dayton  Power 
and  Light,  No.  20  at  1  ) 

GAMA  suggested  that  separate  piping 
arrangement  figures  be  used  for  floor- 
mounted  models  of  less  than  20  gallons 
storage  capacity.  GAIAA  provided  the 
schematic  drawings  for  its  suggested 
changes.  (GAMA,  No.  1  at  6  and  July 
1995  Transcript  17  ) 

Vaughn  Manufacturing  Corporation 
claimed:  (1)  The  number  of  units  is  a 
small  percentage  of  the  total:  (2)  this  is 
a  utilitarian  product  which  is  used  to  fit 
special  circumstances  when  other 
alternatives  are  not  available;  and  (3)  the 
publication  of  energy  factors  will  not 
cause  the  purchaser  to  choose  a  more 
efficient  model  to  an  extent  that  will 
make  a  significant  difference  in  national 
energy  conservation.  (Vaughn,  No.  31  at 
2.) 

However.  AGA  believed  that  the  large 
number  of  such  heaters  sold  justifies 
some  measurement  that  could  be  used 
for  a  minimum  standard.  (AGA. 
February  1997  Transcript  at  184-185.) 
GAMA  proposed  running  only  a  stand- 
by loss  test  for  the  measurement,  and 
EPRI  proposed  to  base  this  measurement 
on  the  maximum  stand-by  loss  without 
considering  daily  water  consumption. 
GAMA  argued  that  any  standard  would 
have  to  be  connected  to  some  level  of 
daily  consumption.  The  FTC  pointed 
out  that  if  the  test  procedure  covers 
these  products,  they  would  have  to  be 
labeled,  and  the  label  has  to  contain  a 
value  for  energy  consumption  In  its 
written  comments,  GAMA  slated  that 
the  applicable  maximum  hourly  stand- 
by loss  requirement  in  ASHRAE  90A- 
1980  was  43W.  GAMA  asserted  that 
because  the  ASHRAE  loss  was  based  on 
an  80°F  temperature  difference,  the  DOE 
maximum  loss  rate  should  be  36. 3W, 
based  on  the  67.5''F  temperature 
difference  for  the  DOE  test.  GAMA 
concluded  that  the  DOE  proposal  for  the 
24-hour  simulated  use  test  should  be 
scrapped  and  that  only  an  hourly  stand- 
by loss  should  be  measured  by  the  test 
procedure.  (GAMA,  No.  35  at  4  and 
February  1997  Transcript  at  165  and 
185-186;  EPRI,  February  1997 
Transcript  at  183-184;  and  FTC, 
February  1997  Transcript  at  186.)  This 
proposal  was  not  supported  by  Virginia 
Power,  who  claimed  that  losses  for 
fittings  were  greater  for  small  tanks  and 


thai  specialized  uses  for  these  tanks  may 
limit  the  kinds  of  modifications  leading 
to  improved  efficiency.  Oregon 
supported  the  stand-by  loss  proposal 
and  added  that  heaters  with  capacity 
equal  to  or  less  than  2  gallons  (7.6  liters) 
be  exempt  from  coverage  and  that  all 
water  heaters  less  than  20  gallons  (76 
liters)  be  exempt  from  the  Enen^v  Guide 
labeling  requirement  EPRI  expressed 
general  support  for  GA.VL^'s  proposal, 
but  suggested  that  a  combination  of 
stand-by  loss  and  recovery  efficiency 
rather  than  a  single  energy  efficiency 
term  be  used  to  determine  the  energy 
standard  for  small  water  heaters. 
(Virginia  Power,  No.  42  at  3.  Oregon, 
No.  51  at  3  and  Februan,'  1997 
Transcript  at  164  and  195;  EPRI.  No.  56 
at  5  and  February  1997  Transcript  at 
164,  183.  and  188  and  at  Appendix  J  at 

2.) 

Although  the  Department  believes  the 
stand-by  loss  measurement  for  water 
heaters  less  than  20  gallons  (76  liters) 
proposed  by  GAMA  and  EPRJ  may  be 
feasible.  DOE  will  reserve  consideration 
of  this  proposal  for  a  future  revision  of 
the  test  procedure.  The  reasons  for  this 
decision  are:  (1)  Absence  of  data  to 
determine  the  appropriate  daily  hot 
water  consumption,  and  (2)  DOE's  need 
to  develop  and  evaluate  the  stand-by 
loss  procedure.  Therefore,  DOE  is 
withdrawing  its  proposal  in  today's 
Final  Rule 

3.  Definitions 

In  the  1995  proposed  rule  making, 
DOE  solicited  comments  on  the  addition 
to  the  test  procedure  of  definitions  of  a 
heat  pump  water  heater  storey  tank  and 
a  solar  water  heater.  DOE  also  proposed 
to  revise  the  definition  of  a  heat  pump 
water  heater  to  specify  two  types,  an 
integral  heat  pump  water  heater  and  an 
add-on  heat  pump  water  heater 

The  following  discussion  ensued: 

(i)  Solar  Water  Heater  GAMA  stated 
that  it  did  not  understand  the  purpose 
or  intent  of  the  expanded  definitions  or 
the  need  to  define  'solar  water  heaters" 
for  the  test  procedure.  GAMA  suggested 
that  the  requirement  that  a  solar  water 
heater  obtain  50%  of  its  annual  heating 
energy  from  the  sun  is  not  a  definitive 
criterion  because  a  solar  water  heater 
with  less  than  50%  of  its  input  energy 
from  the  sun  is  still  a  solar  water  heater. 
(GAMA.  July  1995  Transcript  at  15  and 
No.  1  at  5.) 

(ii)  Heat  Pump  Water  Heater  Storage 
Tank.  During  the  February  1997 
workshop.  GAMA  proposed  that  a  50- 
gallon  tank  standardized  with  respect  to 
the  energy  factor  is  adequate  and  should 
be  used  to  test  any  add-on  heat  pump 
water  heater  sold  without  a  tank  by  its 
manufacturer.  (The  existing  DOE  test 
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procedure  specifies  a  47-gallon  tank 
meeting  the  minimum  standard  energy 
factor  or  not  greater  than  .02  EF  above 
the  minimum.)  GAMA  objected  to  the 
Department's  proposal  for  a  special  heat 
pump  water  heater  storage  tank. 

EPKI  ob|ected  to  the  inclusion  of  a 
special  heat  pump  water  heater  storage 
tank,  and  proposed  that  an  add-on  heat 
pump  wafer  heater  be  tested  with  a 
Standard  SO-gallon  tank  as  required 
under  the  existing  DOE  test  procedure. 
EPRI  hirther  stated  that  there  are  no 
storage  tanks  labeled  and  designed  for 
use  exclusiveh  with  heat  pump  water 
heaters  All  other  commenters.  such  as 
the  Oregon  Energy  Office  and  Virginia 
Power,  agreed  with  GAMA's  and  EPRi's 
proposals  for  a  standard  50-gallon  tank. 
The  Oregon  Energy  Office  called  for  a 
revision  of  the  original  definition. 
(G,AMA,  February  1997  Transcript  at 
229.  EPRI,  No.  17  at  5  and  February 
1997  Transcript  at  227:  Oregon,  No.  51 
at  6;  Virginia  Power.  No  50  at  4) 

(Hi)  Add-on  Heat  Pump  Water 
Heaters  EEI  expressed  concerns  about 
the  definition  of  add-on  heat  pump 
water  heaters  EEI  and  EPRI  claimed  the 
definition  is  inappropriate  and  should 
not  be  adopted.  They  stated  that  add-on 
heat  pump  water  heaters  are  designed  to 
work  with  any  electric  water  heater  tank 
and  that  some  are  designed  to  work  with 
any  tank.  EPRI  claimed  the  new 
definition  limits  the  availability  of  tanks 
for  use  with  add-on  heat  pump  water 
heaters  EPRI  believes  that  this  new 
definition  would  increase  the  cost. 
Further.  EEI  found  that  this  definition  is 
ill-advised,  because  new  tanks  of 
essentially  identical  construction  must 
meet  two  definitions,  thus  creating 
confusion  and  potentially  increasing  the 
cost  of  heat  pump  water  heaters.  (EEI. 
No.  2  at  7.  and  No  27  at  7:  EPRI.  No. 
17  at  5.) 

Virginia  Power  proposed  deleting 
"heat  pump"  from  the  last  line  of  the 
definition  (Virginia  Power,  No.  50  at  4  ) 

Vaughn  Manufacturing  Corp. 
commented  that  the  addition  of  more 
than  one  categon*  of  heat  pump  water 
heaters,  or  even  solar  water  heaters,  will 
add  to  the  confusion  because  it  may 
lead  consumers  to  compare  test  results 
of  dissimilar  types  of  water  heaters. 
(Vauehn,  No.  31  at  4.) 

(ivi  Integral  Heat  Pump  Water 
Heaters.  GAMA  suggested  that,  mstead 
of  the  1995  EXDE  proposed  definitions  of 
"integral  heat  pump  water  heaters"  and 
"add-on  heat  pump  water  heaters,"  the 
respective  definitions  should  be  "heat 
pump  water  heaters  with  tanks  '  and 
"heat  pump  water  heaters  without 
tanks". 

Also,  GAMA  objected  to  the  term 
"integral  heat  pump  water  heaters  ' 


because  it  implies  that  the  heat  pump  is 
structurally  integrated  with  a  tank, 
whereas  in  reality,  the  heat  pump  and 
the  tank  can  be  physically  separated, 
but  are  usually  sold  by  the  manufacturer 
as  a  packaged  unit.  (GAMA,  February 
1997  Transcript  at  230.) 

Virginia  Power  proposed  deleting  the 
definition  of  "integral  heat  pump  water 
heater."  (Virginia  Power.  No   50  at  4.) 

(v)  Proposed  Revisions  DOE 
responded  to  these  comments  in  the 
October  1997  reopening  notice.  In  this 
notice.  DOE  proposed  the  following 
revisions: 

•  Withdraw  the  definition  of  solar 
water  heaters. 

•  Withdraw  the  proposal  for  heat 
pump  water  heater  storage  tanks  for 
testing  with  an  add-on  heat  pump  water 
heater. 

•  Delete  the  definition  of  integral  heat 
pump  water  heaters 

•  Replace  the  definition  of  "mtegral 
heat  pump  water  heaters'  with  the 
definition,  "Heat  pump  water  heater 
with  storage  tank  means  an  air-to-water 
heat  pump  sold  by  the  manufacturer 
with  an  insulated  storage  tank  as  a 
packaged  unit.  The  tank  may  be  integral 
with  or  separated  from  the  heat  pump," 

•  Replace  the  definition  of  "add-on 
heat  pump  water  healer"  with  the 
definition.  "Heat  pump  water  heater 
without  storage  tank  (also  called  add-on 
heat  pump  water  heater)  means  an  air- 
to-water  heat  pump  designed  for  use 
with  a  storage-type  water  heater  or  with 
a  storage  tank  that  is  not  specified  or 
supplied  by  the  manufacturer." 

EEI,  Virginia  Power,  and  G.\MA 
supported  DOE'S  proposed  definitional 
changes  in  the  October  1997  notice  of 
reopening.  (EEI,  No  65  at  1:  Virginia 
Power,  No.  66  at  4:  and  GAMA.  No.  67 
at  1.)  No  commenter  took  issue  with  the 
proposed  definitional  changes. 

Therefore,  DOE  is  adopting  in  this 
Final  Rule  the  proposed  revision  as 
stated  above. 

4,  Heat  Pump  Water  Heaters 

a  Back-up  Electric  Resistartce 
Heatmg.  In  the  Proposed  Rule,  the 
Department  requesred  comments  on  the 
adequacy  of  the  existing  test  procedure 
regarding  back-up  electric  heating 
elements  for  heat  pump  water  heaters 
because  the  current  test  setup  and 
parameters  may  not  represent  operating 
conditions  requiring  the  resistance 
elementls)  to  be  activated.  The  existing 
procedure  does  not  account  for  energy 
used  by  these  elements  because  most 
heat  pump  water  heaters  are  capable  of 
meeting  the  test  draw  requirements  of 
the  24-hour  simulated  use  test  for  the 
energy  factor  and,  therefore,  the  back-up 


electric  resistance  heating  element(s)  is 
not  activated 

GAMA  stated  that  the  current  draw 
schedule  is  such  that  the  back-up 
electric  resistance  element(s)  does  not 
turn  on  during  testing.  Although  GAMA 
concluded  from  tests  conducted  at 
Intertek  Testing  Service  (ITS)  that 
changing  the  current  draw  schedule  by 
increasing  the  volume  of  water 
withdrawn  will  not  activate  the 
elements,  it  still  argued  that  in 
residential  appUcations.  a  significant 
percentage  of  the  energy  for  water 
heating  (15-20%)  comes  from  the  back- 
up resistance  element(s).  GAMA 
asserted  that  this  energy  should  be 
included  in  determining  the  annual 
energy  consumption  of  the  heat  pump 
water  heater.  This  view  is  shared  by  the 
Southern  Company  Services  (SCS). 
(GAMA,  No.  1  at  5.  No,  35  at  5,  July 
1995  Transcript  at  16.  and  February 
1997  Transcript  at  241:  and  SCS,  No.  24 
at  2,)  Vaughn  Manufacturing 
Corporation  claimed  that  the  one-hour 
recovery  between  the  six  small  draws 
prejudices  the  test  procedure  in  favor  of 
neat  pump  water  heaters  Furthermore, 
Vaughn  claimed,  this  test  profile  is  not 
based  on  a  representative  average  use 
cycle,  (Vaughn,  No  31  at  3.)  Georgia 
Power  recommended  that  the  draw 
schedule  continue  to  stipulate  10,7 
gallons  per  draw  for  each  hour.  (Geoi^ia 
Power.  No.  54  at  2.) 

GAMA  recommended  adding  some 
electrical  energy  to  the  armual  energv' 
consumption  calculation  but  GAMA  did 
not  recommend  a  specific  amount  of 
energy.  GAMA  claimed  that  this 
electrical  energy  was  necessary  because 
no  resistance  heating  was  measured 
dunng  tests  of  heat  pump  water  heaters 
using  the  DOE  test  procedure  and 
GAMA  claims  that  it  is  well  accepted 
that  heat  pump  water  heaters  use 
backup  resistance  heating  during 
periods  of  heavy  draws.  (GAMA,  No,  57 
at  2  and  February  1997  Transcript  at 
240-260.)  The  recommendation  was 
supported  by  AGA  and  the  Oregon 
Energy  Office.  (AGA,  February  1997 
Transcript  at  254  and  263;  Oregon, 
February  1997  Transcript  at  248,  250. 
and  255;  and  Oregon.  No.  51  at  5.) 

However.  EPRI  claimed  that  its  data 
shows  that  less  than  10  percent  of  the 
energy  consumption  for  water  heating 
with  heat  pumps  actually  comes  &x)m 
the  back-up  resistance  elements  for 
customers  who  use  about  64  gallons  of 
hot  water  per  day.  EPRI  argued  that  it 
would  be  improper  to  apply  a  correction 
factor  to  compensate  for  resistance 
elements  that  do  not  activate  during 
average  test  conditions.  Moreover,  EPRI 
added  that  if  a  correction  factor  is 
applied  to  heat  pump  water  heaters, 
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then  correction  factors  due  (u  regional 
conditions  would  need  to  be  applied  to 
all  types  of  water  heaters.  Based  on 
these  reasons.  EPRl  is  opposed  to  the 
recommendation  by  GAMA.  (EPRI.  No. 
56  at  2,  February  Transcript  at  239.  248, 
257  and  264  and  at  Appendix  I  at  2.) 
Virginia  Power  agreed  with  EPRI's 
comments.  (Virginia  Power,  No.  50  at  4. 
and  February  1997  Transcript  at  249 
and  258.) 

Other  opponents  to  GAMA's 
recommendation  included  Abrams  and 
Associates,  who  commented  that  the 
purpose  of  the  test  procedures  is  to  rate 
water  heaters  for  comparison  purposes 
rather  than  to  reflect  actual  household 
applications.  Lawrence  Berkeley 
National  Laboratory  (LBNL)  stated  that 
heat  pump  water  heaters  do  not  need  a 
separate  test  procedure  to  account  for 
backup  resistance  heating  because  of 
their  insignificant  market  share  and 
greater  efficiency.  EEI  commented  that 
to  activate  the  heating  elements  would 
require  a  draw  in  excess  of  50  gallons, 
which  is  not  realistic.  AIL  Research 
stated  that  no  correction  factor  should 
be  used  until  data  becomes  available. 
(Abrams.  February  1997  Transcript  at 
260;  LBNL.  February  1997  Transcript  at 
252;  EEI.  February  1997  Transcript  at 
255;  and  AIL.  February  1997  Transcript 
at  261-284.) 

The  Department  believes  that  the  24- 
hour  simulated  use  test  for  the  energy 
factor  must  be  based  on  average  test 
conditions  that  also  apply  to  other  water 
heaters  of  comparable  size  and  use  so 
that  all  storage-type  water  heaters  are 
tested  and  rated  on  a  consistent  and 
uniform  basis.  Furthermore.  DOE  notes 
that  based  on  test  data  submitted  by 
GAMA.  the  back-up  heating  elements 
for  heat  pump  water  heaters  will  not 
activate  when  the  volume  of  hot  water 
drawn  is  changed  from  10.7  gallons  to 
a  more  severe  21.4  gallons  per  draw 
during  two  of  the  six  draws  of  the  24- 
hour  simulated  use  test.  The 
Department  believes  that  any  single 
draw  in  the  draw  schedule  greater  than 
the  21.4  gallons  per  draw  (as  tested) 
would  not  be  considered  as  an  average 
use  pattern  Because  the  test  procedure 
is  for  comparison  purposes  and  is  not 
intended  to  take  into  account  all 
potential  field  use  patterns  (such  as  the 
draw-down  of  the  storage  tank).  DOE 
considers  that  a  revision  to  the  current 
draw  schedule  of  10.7  gallons  per  draw 
for  the  six  draws  in  the  24-hour 
simulated  use  test  (for  example, 
stipulating  21.4  gallons  per  draw  for  two 
of  the  six  draws)  is  not  necessary 
because  it  will  not  change  the  result. 
Furthermore,  there  is  no  agreement  on 
an  average  percent  of  the  annual  energy 
consumption  that  comes  from  the 


resistd(u:e  heating  elements,  rherelore. 
the  Department  concludes  that  applying 
a  correction  to  the  energy  factor  and/or 
annual  energy  consumption  of  the  heat 
pump  water  heater  to  account  for  the 
energy  used  by  the  resistance  elements 
that  do  not  activate  during  testing  is 
unwarranted  and  will  not  be  included 
in  today's  Final  Rule 

b.  Installadon  Requirements  The 
installation  requirements  in  Section  4.1 
of  Appendix  E  of  the  current  test 
procedure  state  that  a  heat  pump  water 
neater  without  a  manufacturer-supplied 
storage  tank  shall  be  connected  to  the 
storage  tank  in  accordance  with  the 
manufacturer's  instructions.  The 
requirements  further  state.  "If 
installation  materials  are  not  provided 
by  the  heat  pump  manufacturer,  use 
uminsulated  8  foot  (2.44  m)  long 
connecting  hoses,  having  an  inside 
diameter  of  5/8  inch  (1.6  cm)."  The 
intent  of  this  requirement  is  to  specify 
a  uniform  test  setup  for  those  units  that 
do  not  include  manufacturer's 
instructions.  DOE  asked  for  comments 
on  this  issue. 

EPRI  commented  that  the  term 
"installation  materials"  in  this  context 
is  unclear.  EPRI  suggested  changing 
"installation  materials"  to  a  more 
descriptive  term  because  most 
manufacturers  of  add-on  heat  pump 
water  heaters,  or  any  other  tyjje  of  water 
heater,  do  not  provide  the  plumbing 
hardware  and  should  not  be  p>enalized 
for  not  doing  so.  (EPRI,  No.  17  attached 
report  at  6.)  American  Electric  Power 
claimed  that  the  installation 
requriements  were  vague.  (American 
Electric.  No.  38  at  1.)  Oregon  suggested 
that  in  cases  in  which  manufacturers  do 
not  include  instructions,  the  test 
procedure  should  be  performed  using 
insulated  hoses  of  sufficient  length  and 
size  to  properly  mount  the  heat  pump 
unit  relative  to  the  storage  tank. 
(Oregon.  No.  51  at  6.) 

To  make  the  wording  clear.  DOE  is 
revising  the  text  in  section  4  1  of 
Appendix  E  from  'installation 
materials"  to  "installation  instructions" 
as  suggested  by  EPRI.  DOE  disagrees 
with  Oregon's  comment  because  in  most 
residences,  the  hot  water  pipes  usually 
are  not  insulated.  DOE  believes  that  the 
8-foot  hose  is  adequate  to  make  the  heat- 
pump-to-water-heater  connection  and 
ensure  that  the  heat  loss  from  the 
uninsulated  hose  is  equal  for  all  add-on 
heat  pump  water  heaters  that  do  not 
have  manufacturers'  installation 
instructions. 

c.  Heat  from  the  Ambient  Air  The 
current  and  proposed  test  procedures 
use  the  same  test  conditions  and  test 
procedures  for  oil-fired,  electric  and 
heat  pump  water  heaters.  Vaughn 


claimed  that  because  the  DOt  test 
procedure  does  not  account  for  heat 
removed  from  the  ambient  air,  the 
procedure  favors  heat  pump  water 
heaters  (Vaughn.  No.  31  at  3.) 

The  Department  has  considered  this 
topic  and  has  concluded  that  the 
interactions  between  heat  pump  water 
heaters  and  the  building  environment 
are  extremely  complex  and  difficult  to 
measure.  Furthermore,  jn  some  cases, 
heat  pump  water  heaters  may  be 
installed  outside  the  building,  in  which 
case  the  heat  removed  from  the  ambient 
air  is  free  and  does  not  ne«d  to  be 
counted.  For  these  reasons,  DOE  will 
address  building  and  heat  pump 
interactions  in  a  future  nilemaking 

5.  First-Hour  Rating  for  Storage-type 
Water  Heaters 

In  the  1995  proposed  rulemaking, 
EXDE  proposed  a  revised  test  protedure 
for  the  first-hour  rating  for  storage-type 
water  heaters.  The  proposed  revision 
specifies  the  start  of  a  first  draw  at  the 
beginning  of  the  one-hour  period,  when 
the  average  tank  temperature  is  at  the 
specified  limit  of  IBS^F  t  5°F  (57.2"'C  ± 
2.8°C)  and  all  the  thermostats  are 
satisfied.  The  first  draw  is  terminated 
when  the  outlet  water  temperature 
decreases  by  ZS'F  (1.3  9°C;)  below  the 
maximum  outlet  temperature  recorded 
during  the  draw   Successive  draws  are 
initiated  when  the  uppennost 
thermostat  is  satisfied  following  a  tank 
recovery,  and  ended  when  the  outlet 
water  temperature  decreases  by  25''F 
(13.9°C)  below  the  maximum  outlet 
temperature  recorded  during  each 
particular  draw 

At  the  end  of  the  one-hour  period,  a 
final  draw  is  initiated  if  no  draw  is  in 
progress.  This  draw  is  terminated  when 
the  outlet  water  temperature  decreases 
to  the  value  used  to  terminate  the  draw 
that  was  completed  before  this  final 
draw.  If  a  draw  is  in  progress  at  the  end 
of  the  one-hour  period,  this  draw  is 
continued  until  the  outlet  water 
temperature  decreases  by  25°F  (13.9'*C) 
below  the  maximum  outlet  temperature 
recorded  during  this  draw.  A 
temperature  correction  factor  is  applied 
to  the  last  draw.  The  correction  factor  is 
a  quotient  in  which  the  numerator  is  the 
average  delivered  water  temperature  of 
the  last  draw  minus  the  minimum  water 
temperature  of  the  next-to-last  draw  and 
the  denominator  is  the  average 
delivered  water  temperature  of  the  next- 
to-last  draw  minus  the  minimum  water 
temperature  of  the  next-to-last  draw. 
The  correction  factor  corrects  for  any 
significant  reduction  in  energy  content 
of  the  draw  due  to  a  lower  average 
outlet  water  temperature  over  the  draw 
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than  those  obtained  during  the  earlier 
draws. 

Thermally  compensating  dip  tubes 
and  integral  mixing  valves  result  in 
higher  first-hour  ratings.  DOE  did  not 
propose  to  apply  a  correction  factor  to 
water  heaters  employing  these  features 
because  the  Department  was  unaware  of 
the  existence  of  these  features  on 
currently  manufactured  water  heaters. 
However.  EPRI.  EEI.  and  Nevada  Power 
Company  stated  that  because  at  least 
one  U.S.  manufacturer  has  purchased 
the  right  to  manufacture  and  sell  the 
equivalent  of  an   'internal  mixing" 
product.  DOE  should  develop  a 
procedure  that  accounts  for  differences 
in  hot  water  delivery  temperatures.  (EEI, 
No.  27  at  5;  EPRI.  No.  17  at  12.  and 
Nevada  Power  Company,  No.  45  at  3.) 
Southern  Company  Services  (SCS) 
argued  that  specifications  for  mixing 
valves  (similar  to  internal  mixing)  are 
not  relevant  to  efficiency  and  the  ust  of 
mixing  valves  should  not  be  restricted. 
Furthermore.  SCS  supported  the  test 
procedure  proposed  by  Dr.  Carl  HiUer  of 
EPRI,  which  it  claimed  would  not  be 
affected  by  mixing  valves.  (SCS,  No  24 
at  2.) 

EEI  and  EPRI  commented  that  DOEs 
proposed  first-hour  rating  procedure, 
while  an  improvement  over  the  current 
(1991  Final  Rule)  and  previous  (1978) 
DOE  procedures,  is  still  flawed  and 
should  not  be  implemented   Both  EEI 
and  EPRI  based  their  comments  on  the 
analysis  of  the  DOfl  proposed  procedure 
by  Dr.  Carl  HiUer  of  EPRI.  (EEI,  No.  2 
at  2.  No.  27  at  2,  and  July  1995 
Transcript  at  22.  and  EPRI.  No.  17 
attached  report  at  2  ) 

Dr.  Hi  Her  commented  that  the  DOE 
proposed  procedure  is  based  on 
unrealistic  water  consumption 
behavioral  patterns,  and  bears  little 
relevance  to  the  sizing  of  hot  water 
systems.  Dr.  Hiller  stated  that  the 
procedure  gives  mi  stead  ingly  high 
ratings  to  units  having  a  high  heat  input 
rate,  thus  penalizing  electric  systems 
and  systems  with  larger  tanks.  Or  Hiller 
suggested  that  the  entire  proposed 
procedure  should  be  abandoned  and 
replaced  with  an  alternative  developed 
by  EPRI.  (EPRI.  No.  17  at  9  and  13.) 

Specifically.  Dr.  Hiller  claimed  that 
the  DOE  proposed  first-hour  rating 
procedure  for  storage-type  water  heaters 
is  characterized  by  the  following:  (1)  It 
penalizes  large  tanks  because  the  draw 
rate  of  3  gpm  causes  the  draws  to  take 
longer  for  larger  tanks,  thus  limiting 
useful  reheat  time;  (2)  the  temperature 
correction  factor  applied  to  the  last 
draw  is  cumbersome;  (3)  the  draw  at  the 
end  of  the  one-hour  test  results  in  a 
variable  test  time;  (4)  depending  on  the 
thermostat  setting  and  behavior,  two 


similar  tanks  may  show  dramatic 
differences  in  their  first-hour  ratings;  (5) 
the  one-hour  time  period  in  the 
procedure  is  arbitrary  and  relatively 
irrelevant  to  water  heating  system 
sizing;  and  (6)  the  procedure  fails  to 
account  for  the  energy  content  of  water 
delivered  at  different  temperatures 
during  the  draws.  (EPRI,  No.  17  at  9- 
13.) 

Dr.  Hiller  proposed  three  EPRI 
alternatives  to  DOE's  first-hour  rating 
procedure  The  first  alternative 
calculates  first-hour  rating  as  the  sum  of 
(1)  the  volume  of  water  from  an  initial 
draw  (multiplied  by  a  factor  to  correct 
to  a  uniform  delivery  temperature  of 
llO'F  (43,3°C!  and  (2)  the  maximum 
useful  reheat  volume  (water  is  heated  to 
110°F  (43.3°C1)  at  the  rated  energy  input 
between  the  end  of  the  first  recovery 
(after  the  first  draw)  and  the  end  of  a 
specified  reheat  time  period  This  EPRI 
proposal  uses  a  calculation  to  determine 
the  maximum  useful  reheat  volume 
during  the  specific  reheat  period,  EPRI 
notes  that  the  maximum  useful  reheat 
volume  could  also  be  determ.med  with 
actual  draws   In  this  proposal.  EPRI 
advocates  a  reheat  period  of  35-45 
minutes  instead  of  one  hour.  (EPRI.  No. 
17  at  13.1 

The  second  EPRI  alternative, 
proposed  by  Dr  Hiller  at  the  February 
1997  workshop,  bases  tank  sizing  on  a 
graph  of  the  way  hot  water  is  actuaih 
used  over  a  specific  time  period  together 
with  graphical  representations  of  hot 
water  delivery  capability  (a  stepwise 
function  versus  time  due  to  reheat 
delay)  for  various  water  heaters  The 
water  heater  size  is  found  by  overlaying 
the  two  graphs  of  hot  water  delivery 
capability  and  hot  water  consumption 
requirement  EPRI  pro\  ided  examples  of 
data  for  several  tank  sizes  for  hot  water 
delivered  not  exceeding  once  per  day, 
once  per  week  and  once  per  month 
derived  from  a  2'  2  year  EPRI  field  study 
at  14  metered  sites  with  eledric  storage- 
type  water  heaters  (EPRI.  No.  56  at  6, 
and  February  1997  Transcript  at 
Appendix  I  at  4-10.) 

In  its  comments  after  the  February 
1997  workshop.  EPRI  proposed  a  third 
alternative  first-hour  rating  procedure, 
which  modified  its  first  proposal.  In  this 
procedure,  hot  water  is  drawn  initially 
and  during  four  reheat  cycles.  Data  from 
the  five  corresponding  draws  (stepwise 
in  form  as  in  the  second  alternative)  are 
used  to  establish  a  graphical 
representation  of  hot  water  availability 
versus  time,  including  the  reheat  time 
delay  between  the  first  draw  after 
recovery  (on  the  basis  of  the  cut-out  of 
the  uppermost  thermostat)  and  the 
subsequent  draw.  From  these 
measurements,  the  actual  first  draw 


volume  available  and  the  actual  average 
reheat  rate  of  the  system  are  determined. 
After  the  first  reheat  is  completed,  a 
linear  calculation  is  performed  to 
estimate  the  number  of  additional 
gallons  that  can  be  produced  based  on 
the  average  reheat  rate.  Tlien  the 
"minimum  "  maximum  water 
availability  curve  is  calculated.  The  hot 
water  delivery  rating  from  the  graph  is 
determined  based  on  the  minimum  hot 
water  availability  cuirve  together  with  a 
"critical  design  time  interval"  of  35 
minutes.  EPRI  claimed  that  this 
procedure  accounts  for  the  first  draw 
volume  and  the  reheat  rate,  as  well  as 
the  reheat  time  delay  between  the  hot 
water  run-out  after  the  first  draw  and 
the  completion  of  the  recover}'  (on  the 
basis  of  the  cut-out  of  the  uppermost 
thermostat)  EPRI  claimed  that  this 
procedure  is  better  than  the  DOE 
proposed  procedure  because  the  reheat 
delay  time  is  accounted  for.  The  third 
alternative  differs  from  the  first 
alternative  primarily  because  the  third 
alternative  involves  four  cycles  of 
reheating,  and  the  water  tem{)erature  at 
the  top  of  the  tank  after  recovery  is  at 
135^  (57.2''C)  instead  of  HOT  (43.3»C). 
(EPRI.  No.  56  attached  report  at  11-12.) 

This  proposal  includes  an  optional 
method  that  permits  manufacturers  to 
list  the  first  draw  as  the  first  draw  rating 
because  the  35-minute  hot  water 
delivery  rating  is  typically  at  or  near  the 
first  draw  capability  of  the  tank.  This 
avoids  the  need  to  perform  the  four 
reheats  and  five  draws.  (EPRI.  No.  56 
attached  report  at  13.) 

Virginia  Power  and  American  Electric 
Power  (AEP)  also  stated  their  opposition 
to  the  DOE  first-hour  rating  and  their 
support  of  a  maximum  first  draw  rating. 
Virginia  Power  claimed  that  the 
maximum  first  draw  rating  more 
accurately  represents  typical  consumer 
action.  (Virginia  Power.  No.  50  at  2; 
AEP,  No.  53  at  1.) 

Rheem  Manufacturing  claimed  the 
first-hour  rating  is  seldom  used  by 
consumers  in  purchasing  water  heaters. 
(Rheem,  February  1997  Transcript  at 
154-155.) 

Georgia  Power  claimed  that  the  first- 
hour  rating  is  biased  toward  gas-fired 
water  heaters.  Georgia  Power  proposed 
an  alternative  method  which  involves 
checking  the  temperature  in  the  top  of 
the  tank  periodically  after  the  first  draw 
is  complete.  When  the  temperature  is 
above  the  minimum  setpoint 
temperature,  a  second  draw  should 
begin.  It  claimed  that  this  procedure 
reflects  the  way  a  consumer  would  use 
hot  water  after  a  run-out.  (Georgia 
Power,  No.  54  at  1.) 

GAMA  stated  that  it  does  not  support 
EPRI's  alternative  first-hour  rating 
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procedures.  GAMA  claimed  that  the 
current  and  proposed  DOE  test 
procedure,  in  which  water  is  drawn 
from  a  tank  full  of  heated  water  and 
then  subsequent  draws  are  made  each 
time  the  tank  returns  to  the  setpoint 
temperature  within  an  hour,  is  an 
appropriate  way  to  evaluate  a  water 
heater's  capability  to  provide  heated 
water.  GAMA  stated  that  the  DOE 
procedure  may  require  some 
modifications  and  corrections  in  the 
calculations,  but  GAMA  did  not  believe 
it  is  necessary  to  rewrite  the  entire  first- 
hour  rating  procedure  (as  suggested  by 
EPRI).  (GAMA.  No.  1  at  2,  and  No.  35 
at  2.  and  July  1995  Transcript  at  10.) 

GAMA  claimed  the  1990  procedure 
gives  a  first-hour  rating  volume  that  may 
be  smaller  than  the  first  draw  volume 
for  larger  tanks.  GAMA  presented  the 
results  of  tests  conducted  by  its  water 
heater  manufacturer  members  that 
compared  representative  models  of  gas- 
fired  and  electric  water  heaters.  The  test 
results  were  compiled  from  both  the 
current  test  procedure  and  the  1995 
DOE  proposed  first-hour  ratmg  test 
procedure.  The  data  show  that  the 
proposed  procedure  does  provide  a  first- 
hour  rating  that  reflects  a  combination 
of  the  water  heater's  storage  capacity 
and  recovery  rate.  In  a  written  submittal 
at  the  February  1997  workshop.  GAMA 
presented  additional  test  results 
conducted  by  Intertek  Testing  Service 
on  water  heaters  tested  in  the  GAMA 
efficiency  certification  program.  The 
data  showed  that  53  gas-fired  water 
heaters  (with  storage  capacities  of  30-50 
gallons)  were  tested,  and  the  difference 
between  the  first-hour  rating  using  the 
proposed  procedure  and  the  first-hour 
rating  based  on  the  current  procedure 
varied  from  -0.2  gallons  to  8.0  gallons 
with  a  standard  deviation  for  each  tank 
volume  class  tested  of  3.7-6.0  gallons. 
The  data  also  showed  that  51  electric 
water  heaters  (with  storage  capacities  of 
30-82  gallons)  were  tested,  and  the 
differences  in  rating  value  were  from  3.7 
gallons  to  5.5  gallons  with  a  standard 
deviation  for  each  tank  volume  class 
tested  of  2.0-5.8  gallons.  GAMA 
believed  that  the  data  is  indicative  of  a 
general  trend  and  that  it  does  support 
the  use  of  the  proposed  first-hour  rating 
test  procedure.  (GAMA.  No.  1  at  2.  No, 
35  at  2.  and  February  1997  Transcript  at 
91-92  and  at  Appendix  I  at  1-2) 

GAMA,  in  the  same  written  submittal 
at  the  February  1997  workshop,  claimed 
DOE  should  provide  an  alternative 
conservative  calculation  for  the  first- 
hour  rating.  GAMA's  suggested 
calculations  are  based  on  1995  and  1996 
data  from  GAMA's  efficiency 
certification  program.  The  1996  data 
show  that  the  volume  of  the  first  draw 


compared  to  the  rated  volume  is  aoout 
0.85  for  gas-fired  water  heaters  and 
0.7ft-0.85  for  electric  water  heaters. 
GAMA  proposed  three  calculations  for 
first-hour  rating:  (1)  For  gas-fired  water 
heaters,  the  first-hour  rating  equals  0.8 
of  the  tank  volume  plus  an  energy-based 
correction  factor.  (2)  for  dual-element 
electric  water  heaters,  the  first-hour 
rating  equals  0.75  of  the  tank  volume 
plus  an  energy-based  correction  factor; 
and  (3)  for  a  single  element  electric 
water  heater,  the  first-hour  rating  equals 
0.75  of  the  volume.  GAMA  claimed 
these  calculations  give  conservative 
results.  (GAMA.  February  1997 
Transcript  at  Appendix  I  at  1-2.) 

GAMA.  in  a  later  submittal  following 
the  February  1997  work.shop,  stated  that 
its  proposed  optional  first-hour 
calculation  for  electric  water  heaters 
should  be  modified  to  provide  a  more 
accurate  first-hour  value  for  larger 
volume  models.  It  stated  that  the 
original  calculation  leads  to  an 
assumption  that  no  recovery  will  occur 
for  24  minutes  with  an  80-gallon  tank. 
GAMA  stated  that  because  the  lower 
heating  element  turns  on  in  2-5  minutes 
into  the  first-hour  rating  test  in  all 
electric  water  heaters.  GAMA  decided  to 
modify  the  volume-related  correction 
factor  for  dual-element  electric  water 
heaters  to  reflect  this.  (GAMA.  No.  57  at 

1.) 
Supporters  of  the  DOE  proposal  for 

determining  the  first-hour  rating  include 

the  AGA.  which  finds  it  useful  in 

determining  the  proper  size  of  a  water 

heater,  stating  that  proper  sizing  is 

important  for  energy  conservation, 

customer  satisfaction  and  safety.  (AGA. 

No.  55  at  1.)  The  Oregon  Energy  Office 

recommended  DOE  adopt  its  1995 

proposal  and  not  adopt  any  part  of  the 

EPRI  proposals  because  Oregon  claimed 

EPRI  put  too  much  weight  on  the  first 

draw  volume,  thus  promoting  larger 

tanks.  (Oregon  Energy  Office,  No.  51  at 

2  and  February  1997  Transcript  at  110- 

112.)  In  a  statement  submitted  after  the 

February  1997  workshop,  Battelle 

Columbus  presented  some  experimental 

data  and  analysis  of  a  35.500  Btu/h.  50- 

gallon  gas-fired  water  heater.  Battelle 

presented  data  to  show  that  the  test 

water  heater  was  able  to  satisfy  the 

"once  a  month"  draw  schedules  based 

on  the  EPRI  field  tests  of  15  actual 

households.  Battelle  claimed  that  the 

test  water  heater  could  meet  12  of  the 

15  household  hot  water  loads  with  a 

delivery  temperature  above  llO'F 

Battelle  claimed  the  data  showed  that 

the  DOE  first-hour  rating  procedure  is  a 

good  predictor  of  water  heater 

performance.  (Battelle.  No.  58  at  1.) 

George  Kusterer  of  Bock  Water 

Heaters  stated  that  the  information 


relating  to  EPRI's  alternate  first-hour 
rating  method  is  inconclusive  and 
recommended  it  not  be  accepted  by 
DOE.  Bock  also  claimed  that  a  first-hour 
rating  based  only  on  the  first  draw  will 
not  work.  (Bock.  February  1997 
Transcript  at  146,  151  and  153.) 

In  response  to  EPRI's  comments  on 
the  effect  of  the  drav.  rate.  DOE  does  not 
agree  that  a  3  gpm  draw  rate  will  result 
in  a  shorter  reheat  time  for  larger  tanks. 
This  is  due  to  the  fact  that,  for  most 
electric  water  heaters,  the  bottom 
element  will  turn  on  within  5  minutes 
into  the  first  draw.  Also,  a  larger  draw 
rate  and  a  longer  reheat  time  may  not 
increase  the  total  amount  of  hot  water 
drawn  because  the  heat  input  rate  and 
not  the  draw  rate  will  determine 
whether  a  tank  can  recover  to  a 
minimum  temperature  of  llCF.  This 
recovery  capability  is  the  reason  that  the 
size  of  the  storage  tank  is  not  the  only 
criterion  for  first-hour  rating. 

Tank  size  is  critical  for  simultaneous 
water  usage,  but  tank  recovery  rate, 
either  by  a  greater  input  rate  or  by 
dual — heating  element  design,  could      ^ 
prove  critical  during  times  of 
consecutive  hot  water  usages  While  it 
is  true  that  a  consumer  will  not  wait  for 
the  tank  water  temperature  to  reach 
135°F  or  the  thermostat  to  cut  out  before 
turning  on  the  hot  water  faucet,  the  one- 
hour  rating  does  provide  a  simple  and 
easy  to  understand  indication  of  the 
combined  effects  of  tank  size  and 
recovery  rate  within  a  reasonable  time 
frame  where  heavy  use  of  hot  water  may 
occur  (for  example,  dunng  the  morning 
hours).  It  is  also  a  definitive  procedure 
for  manufacturers  to  use  for  labeling  but 
it  is  not  necessarily  an  appropriate 
criterion  for  tank  sizing  since  that 
depends  on  consumer  behavior  and  uses 
of  hot  water. 

The  temperature  correction  factor  is 
used  to  adjust  the  volume  of  the  last 
draw  to  account  for  the  possible  lower 
heat  content  of  the  last  draw  than  those 
earlier  draws  with  fully  heated  water. 
DOE  has  created  the  temperature 
correction  factor  as  a  simple  arithmetic 
temperature  ratio  using  temperature 
data  that  has  already  been  measured 
during  the  test.  DOE  realizes  that  the 
temperature  of  the  last  draw  may  be  at 
a  lower  temperature  than  those  of  earlier 
draws. 

DOE  does  not  believe  that  due  to  the 
imposition  of  the  last  draw  at  the  one- 
hour  mark,  two  similar  tanks,  one  at 
HIT  and  the  other  at  109°F,  will  result 
in  a  large  difference  in  the  amount  of 
total  volume  drawn.  The  temperature 
correction  factor  is  specifically  applied 
to  prevent  that  from  happening.  For 
example,  assuming  that  the  whole  tank 
of  water  at  1 1 1'F  is  drawn,  the 
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temperature  ratio.  (1 11-110)/(130-110) 
=  0.05.  will  add  only  5%  of  the  last 
draw  volume  to  the  total  volume  drawn 
at  the  one-hour  mark  (For  illustration 
purposes,  the  maximum  outlet 
temperature  is  assumed  to  be  135°F  and 
the  average  outlet  water  temperature 
during  a  regular — not  the  imposed — 
draw  IS  assumed  to  be  130°F  )  DOE 
believes  this  difference  of  5%  of  the 
volume  of  the  tank  is  acceptable  for 
grouping  models  of  storage-type  water 
heaters 

There  were  claims  that  the  EXDE  test 
period  of  one  hour  is  too  long  The  one- 
hour  time  period  is  related  (o  a  similar 
period  of  high  water  consumption  in 
most  residences  .Mthough  the  EPRJ  data 
indicates  a  shorter  time,  DOE  believes 
that  more  data  is  necessary  to  establish 
a  national  average  pattern  of  use,  and 
DOE  does  not  believe  that  a  reduction 
of  25  minutes  in  test  time,  as  suggested 
by  EPRI,  is  merited  There  were  no 
comments  from  manufacturers  or 
GAMA  that  the  shorter  test  time  was 
desirable  Rather,  Darrell  Paul,  EEI, 
Bock,  and  Group  Thermo  stated  that 
people  tend  to  adjust  their  hot  water  use 
pattern  dunng  high  consumption 
periods  to  account  for  short  periods 
without  hot  water  (Battelle  Columbus, 
February  1997  Transcript  af>7;  EEI, 
February  1997  Transcript  at  49;  Bock. 
Februar)'  1997  Transcript  at  52;  Group 
Thermo.  Februar\  1997  Transcript  at 
53.) 

Regarding  the  comment  that^  final 
draw  results  in  a  variable  testing  time, 
certainly  the  imposition  of  a  final  draw- 
extends  the  test  period  beyond  one 
hour.  However,  the  procedure  requires 
the  cessation  of  input  energy  at  the  one- 
hour  mark  Therefore,  DOE  believes  this 
is  an  equitable  way  to  account  for  all  the 
usable  heat  energy  input  to  the  water 
heater  within  the  one-hour  time  frame 

EXDE  does  not  believe  that  a  conection 
factor  for  hot  water  tanks  with  induced 
interim  mixing  will  improve  the 
accuracy  of  the  test  procedure  enough  to 
warrant  its  inclusion  DOE  does  agree 
that  a  temperature  correction  factor 
should  be  applied  to  the  water  drawn 
during  each  of  the  draws  if  a  thermally 
compensating  dip  tube  or  an  internal 
mixing  device  is  used.  However,  at  the 
present  time  there  is  no  water  heater 
that  employs  a  mixing  valve  or 
thermally  compensating  dip  tube  during 
its  normal  operation  One  design  that 
does  emplov  a  mixing  device  is  a 
special  application  for  utility  demand- 
side  management  in  which  higher 
temperature  hot  water  is  heated  and 
stored  dunng  periods  of  low  electricity 
demand.  However,  such  a  tank  can  be 
tested  under  the  proposed  DOE  test. 
Therefore,  a  correction  factor  for 


induced  internal  mixing  is  not  needed 
at  this  time 

The  Department  reviewed  and 
e\  aluated  two  of  the  proposals 
presented  by  EPRI  (the  second  and  the 
third,  the  latter  of  which  is  EPRI's 
modification  of  its  first  alternative) 
IX)E  considers  that  the  second  proposal, 
as  stated  by  EPRJ.  is  still  in  the 
development  stage  DOE  believes  that 
when  completely  developed,  the 
method  may  be  included  and  used,  in 
graphical  or  tabulated  forms,  in  a  design 
manual  for  use  by  designers  to  .size  the 
hot  water  tank  for  the  needs  of  a 
particular  customer.  However,  to  adopt 
the  procedure  for  a  single  number  rating 
purpose  would  require  the  development 
of,  and  agreement  by  all  concerned 
parties  to.  an  average  national 
utilization  curve  to  be  used  in 
conjunction  with  EPRI's  hot  water 
delivery  capability  graphs  for  vanous 
models  of  water  heaters.  The 
Department  believes  that  prospect  will 
not  be  feasible  in  the  near  future 
Furlhermo're,  the  Department  believes 
that  EPRI's  third  proposal  should  not  be 
adopted.  The  reasons  are  (1)  the 
procedure  puts  more  weight  on  the  first 
draw,  which  would  tend  to  encourage 
the  use  of  larger  tanks:  (2)  the  hot  water 
produced  during  the  recovery  period  is 
not  included,  even  though  it  is  available 
at  the  end  of  recoverv':  (3)  the  proposed 
four  i-eheat  cycles  may  require  a  v  er\ 
long  test  time,  especially  for  larger 
electric  tanks;  (4)  for  water  heaters  with 
a  lower  heat  input  rate,  the  subsequent 
draw  rate,  which  provides  continuous 
ISST  (heated  up  from  the  58T  inlet 
condition)  water  and  is  calculated  on 
the  basis  of  the  reheat  rate,  will  be  much 
lower:  and  (5)  the  procedure,  and  any 
modification  to  it,  has  not  been  tested. 

The  Department  has  decided  not  to 
adopt  the  optional  calculation 
procedure  proposed  by  G.\MA.  The 
Department  checked  the  optional 
calculation  procedure  against  data 
published  in  the  GAM.^  director*'  and 
found  that  the  results  for  first  hour 
rating  varied  among  electric,  gas-and 
oilTired  water  heaters  Furthermore,  the 
coefficients  proposed  by  GAMA  were 
based  on  the  current  test  procedure  for 
first  hour  rating.  The  E)epartment 
believes  that  the  optional  calculation 
may  have  merit,  but  the  coefficients 
need  to  be  based  on  the  first  hour  rating 
in  this  Final  Rule  For  these  reasons,  the 
Department  has  decided  to  adopt  the 
1995  proposed  procedure  for  first-hour 
rating  in  today's  Final  Rule, 

6,  Installation  of  Under-the-Counter  and 
Counter-Top  Water  Heaters 

The  installation  requirements  in 
section  4  of  .Appendix  E  of  the  proposed 


test  p.'-ocedure  do  not  dislmguish  under- 
the-counter  water  heaters  from  counter- 
top  water  heaters.  GAMA  recommended 
these  be  addressed  separately  because 
they  are  intended  for  different 
installations  GAMA  indicated  that 
because  the  water  connections  for 
counter-top  models  are  within  the  water 
heater  jacket,  they  can  be  installed  flush 
to  the  back  wall,  and  that  this  is  not  true 
for  under-the-counter  models  GAMA 
also  recommended  that  separate  piping 
arrangements  be  provided  for  floor- 
mounted  water  heaters  with  storage 
capacities  less  than  20  gallons  GAMA 
submitted  four  figures  illustrating  these 
configurations  (GAMA.  July  1995 
Transcnpt  at  17  and  No.  1  at  6.)  Intertek 
Testing  Services  confirmed  that 
GAMA's  suggested  changes  are 
consistent  with  the  normal  practice  in 
testing  these  types  of  models.  Intertek 
further  furnished  piping  schematics  for 
those  under-the-counter  models  that 
have  a  side  inlet  port  and  a  top  center 
outlet  port  (Intertek.  No  62  at  1.) 
The  Department  supports  these 
proposals.  The  Department  understands 
that  if  a  counter-top  model  is  installed 
with  the  back  surface  of  the  water  heater 
jacket  fiush  against  the  wall,  the  heat 
loss  through  the  back  surface  will  be 
different  from  an  installation  in  which 
the  back  surface  is  exposed  directly  to 
the  ambient  air.  DOE  also  understands 
that  for  under-the-counter  models,  the 
limitation  of  space  under  the  counter 
necessitates  a  short  piping  connection, 
which  should  be  reflected  in  the 
installation  requirement.  Therefore,  the 
installation  figures  for  piping 
connections  for  under-the-counter  and 
counter-top  water  heaters  as  provided 
by  GAMA  and  Intertek  are  included  in 
today's  Final  Rule  (as  Figures  3.  4,  5,  6. 
7A,  and  7B  in  Appendix  E).  Sections  4.1 
and  4.3  of  Appendix  E  are  revised  to 
indicate  these  new  figures  and  the 
requirement  for  a  simulated  wall  against 
the  back  side  of  a  counter-top  model. 

7.  Test  Conditions 

a.  Daily  Hot  Water  Usage.  The  current 
test  procedure  prescribes  water  heater 
testing  to  determine  the  energy  factor 
must  be  based  on  a  daily  hot  water 
usage  of  64.3  gallons  per  day  (gpd).  EKDE 
did  not  propose  to  change  the  daily  hot 
water  usage  in  the  1995  proposed 
rulemaking. 

The  American  (3as  Association  (AGA) 
and  Battelle  Columbus  argued  that  the 
current  daily  hot  water  usage  is 
outdated  and  proposed  it  be  lowered  to 
54  gpd  to  reflect  a  recent  study.  (AGA, 
No.  25  at  2;  and  Battelle,  No  46  at  1.) 
Virginia  Power  suggested  lowering  the 
daily  hot  water  usage  to  50  gpd  or  less. 
Virginia  Power  also  stated  that  because 
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the  daily  usage  value  is  used  in  energy 
estimation  and  design  calculations, 
changing  it  to  a  current  value  will 
maximize  the  usefulness  and 
applicability  of  the  test  results.  EEI 
suggested  lowering  the  daily  hot  water 
usage  to  50-57  gpd.  Georgia  Power 
argued  for  a  value  close  to  50  gpd. 
(Virginia  Power.  No.  50  at  3  and 
February  1997  Transcript  at  212  and 
223;  EEI.  February  1997  Transcript  at 
201;  and  Georgia  Power.  No  54  at  2.) 
EPRI  stated  that  there  is  substantial 
evidence,  based  on  its  recent  study  of 
subraetered  electric  utility  load  data 
from  28  different  sources,  that  the  daily 
hot  water  consumption  should  be  less 
than  50  gallons.  However.  EPRI.  as  well 
as  GAMA,  the  Oregon  State  Energy 
Ofrice.  A.O.  Smith,  and  Effikal 
International  (Effikal).  indicated  that 
lowenng  the  gpd  value  would  not  alter 
the  relative  efficiency  raniting  (based  on 
energy  factor)  of  the  water  heaters,  but 
would  impose  an  additional  cost  burden 
on  industry  for  retesting  and  relabeling. 
The  five  commenters,  therefore, 
suggested  that  DOE  maintain  the  current 
daily  hot  water  usage  of  64.3  gpd  in  the 
test  procedure.  GAMA  also  suggested 
that,  if  necessary,  it  is  possible  to  use 
linear  estimation  of  energy  consumption 
based  on  a  different  daily  usage.  The 
Oregon  Energy  Office  suggested  that  the 
variation  of  the  daily  usage  value  with 
individual  consumers  is  quite  large,  and 
the  current  64.3  gpd  may  not  be  too  far 
from  the  average.  (EPRI,  No.  56  at  13 
and  February  1997  Transcript  at  221 
and  at  Appendix  )  at  2;  GAMA, 
February  1997  Transcript  at  215;  Oregon 
State  Energy  Office.  February  1997 
Transcript  at  219;  A.O.  Smith,  February 
1997  Transcript  at  220;  Effikal,  February 
1997  Transcript  at  224;  and  Oregon.  No. 
51  at  4.) 

The  Department  believes  that  the 
current  value  of  64.3  gpd  is  useful  in 
determining  an  energy  factor  for 
consumers  to  use  to  compare  water 
heaters.  The  Department  believes  that 
revising  the  value  so  it  can  be  used  to 
estimate  or  predict  energy  consumption 
will  require  a  more  detailed  evaluation 
of  individual  installation  locations, 
thermostat  settings,  and  use  patterns. 
Based  on  the  fact  that  a  revised  daily  hot 
water  usage  has  not  been  agreed  upon, 
and  that  the  industry  would  be 
financially  burdened,  the  Department 
concludes  that  revising  the  daily  hot 
water  usage  is  unwarranted  in  today's 
Final  Rule. 

b.  Storage  Tank  Temperature.  The 
existing  test  procedure  uses  a  thermostat 
setting  of  135^  ±  5''F  (57.2'C  ±  2.8'C). 
DOE  did  not  propose  to  revise  this 
setting  in  the  1995  proposed 
rulemaking.  AGA  suggested  that  the 


thermostat  setting  be  lowered  to  12U''F 
±  5''F  (48.9''C  ±  2.8'C)  to  reflect  the 
manufacturers"  recommendation  to 
consumers  to  lower  the  temperature 
settings  on  water  heaters  thus 
preventing  potential  scalding.  (AGA, 
No.  25  at  4.) 

Both  Virginia  Power  and  Bock  Water 
Heaters  also  supported  lowering  the 
current  thermostat  setting  to  120"'F 
(48.9*C).  The  reasons  cited  included:  (1) 
The  current  setting  of  135*F  (57.2'C) 
does  not  reflect  how  consumers  actually 
operate  their  water  heaters;  (2)  most 
energy-related  organizations  advocate  a 
setting  of  120'  ±F  (48.9*C)  when 
promoting  energy  efficiency  and  safety; 
(3)  scalding  by  hot  water  at  \35'¥ 
(57.2"C)  is  a  major  concern  in  some 
areas;  and  (4)  certain  local  codes  restrict 
the  thermostat  setting  to  be  no  higher 
than  120''F  (48.9°C).  EEI  stated  that  for 
several  years  many  customers  have  been 
told  to  set  their  thermostats  at  120*F 
(48.9*C).  (Virginia  Power.  No.  50  at  3 
and  February  1997  Transcript  at  212 
and  223;  Bock  Water  Heaters,  February 
1997  Transcript  at  207  and  211;  and  EEI. 
February  1997  Transcript  at  201.) 

In  contrast,  six  commenters, 
individually  or  in  support  of  another 
commenters  position,  opposed 
lowering  the  thermostat  setting  from 
135'F  ±  5^  (57.2'C  ±  2.8''C)  (EPRI.  No. 
56  at  2  and  February  1997  Transcript  at 
199.  208,  and  218  and  at  Appendix  )  at 
1;  GAMA.  February  1997  Transcript  at 
215  and  at  Appendix  I  at  3:  Oregon  State 
Energy  Office,  No.  51  at  4  and  February 
1997  Transcript  at  201,  204,  and  219; 
Group  Thermo,  February  1997 
Transcript  at  206;  A.O.  Smith,  February 
1997  Transcript  at  220;  and  Effikal 
International,  February  1997  Transcript 
at  224.)  Their  various  comments  are:  (1) 
A  setting  at  120''F  (48.9'C)  could  pose 
a  potential  health  risk  (e.g.,  legionella) 
to  consumers;  (2)  a  setting  at  135'F 
(57.2'C)  is  necessary  to  meet  consumers' 
expected  hot  water  needs  (as  with 
machine-use  for  washing  clothes);  (3)  a 
setting  at  135'F  (57.2'C)  reflects  realistic 
household  settings;  and  (4)  changing  the 
thermostat  setting  from  135°F  (57.2°C) 
will  not  aherthe  comparative  ranking  of 
water  heaters  but  would  result  in  a 
substantial  cost  to  industry  in  retesting 
and  relabeling.  EEI  stated  that  it  would 
not  object  if  the  current  requirement  in 
the  test  procedure  is  not  revised.  (EEI, 
February  1997  Transcript  at  220.) 

Based  on  the  comments  in  the  record 
regarding  actual  field  thermostat  setting 
by  consumers,  potential  health  concerns 
and  the  potential  burden  on  industry, 
the  Department  concludes  that  revision 
of  the  thermostat  setting  from  135'F  ± 
5'F  (57.2'C  ±  2.8'C)  to  120'F  ±  5'F 


(48.9°C  ±  2.8°C)  IS  unwarranted  in 
todays  Final  Rule. 

c.  Ambient  Air  Temperature  The 
current  DOE  test  procedure  specifies 
ambient  air  temperature  for  heat  pump 
water  heaters  to  be  67V2'F  ±  VF  (19.7'C 
±  0.6°C)  and  for  all  other  water  heater 
types  to  be  between  65'  F  (18.3'C)  and 
70'  F  (21.1'C)  .  DOE  did  not  propose  a 
change  to  these  values.  EPRI  stated  that 
the  existing  ambient  air  temperature 
values  are  satisfactory,  but  suggested 
using  a  nationwide  survey  to  determine 
more  representative  ambient  air 
temperature  values.  (EPRI.  No.  56.  at  5.) 
DOE  believes  a  survey  is  unnecessary 
and  will  continue  to  use  the  current 
values. 

d.  Supply  Water  Temperature  The 
current  DOE  test  procedure  specifies 
supply  water  temperature  to  be  58°F  ± 
2'F  {14.4°C  ±  l.l'C).  DOE  did  not 
propose  a  change  to  this  value  EPRI 
stated  that  the  existing  supply  water 
temperature  value  is  satisfactory,  but 
suggested  revisiting  the  value 
periodically  because  of  the  possible 
change  of  the  average  source 
temperature  caused  hv  regional  shifts  in 
the  population.  (EPRI,  .No.  56  at  5  and 
6.)  DOE  believes  the  current  value  for 
supply  water  temperature  is  appropriate 
and  that  chwiging  it  would  place  an 
unreasonable  burden  on  manufacturers. 

e  Relative  Humidity  The  current 
DOE  test  procedure  spet:ines  relative 
humidity  for  heat  pump  water  heaters  to 
be  between  49%  and  51%   DOE  did  not 
propose  a  change  to  this  value.  EPRI 
stated  that  the  existing  humiditv  value 
is  satisfactory,  but  suggested  using 
weighted  regional  averages  in  the  future 
to  account  for  humidit)  extremes  (EPRI, 
No.  56  at  5  and  6.)  DOE  believes  the 
current  value  for  humidity  is 
appropriate  and  that  changing  it  would 
place  an  unreasonable  burden  on 
manufacturers. 

8.  Cost-Based  Correction  Factor  for 
Fossil-Fueled  Residential  Appliances 

The  current  procedure  provides  a  test 
method  to  measure  the  energy  efficiency 
of  water  heaters  that  is  used  to  rate  units 
of  similar  volumes  for  comparison 
purposes.  This  measure  of  energy 
efficiency  is  known  as  the  energy  factor 
(EF).  EXDE  did  not  propose  any 
amendment  to  the  existing  test  method 
in  the  Proposed  Rule. 

AGA  commented  that  because  the 
energy  factor  is  calculated  from 
measurements  of  the  consumption  of 
energy  at  the  site,  the  EF  for  fossil- 
fueled  water  heaters  is  substantially 
lower  than  the  EF  for  electric  water 
heaters.  AGA  also  stated  that  gas-fired 
water  heaters  typically  cost  consumers 
considerably  less  to  operate.  AGA  slated 


Federal  Register/ Vol.  63,  No.  90/Monday,  May  11.  1998/ Rules  and  Regulations 


2600: 


that  there  is  no  correlation  between  the 
current  energy  descriptor  and  the  cost  of 
operation.  AGA  be!ie\es  this 
inconsistency  between  the  energy 
descriptor  and  cost  of  operation  can  be 
extremely  misleading  to  the  consumer  if 
a  purchase  decision  is  based  primarily 
on  the  energy  factor  or  annual  energy 
consumption.  Therefore.  AGA  suggested 
that  the  energy  usage  of  the  water  heater 
be  adjusted  by  a  multiplication  factor  of 
0.298  which  represents  the  ratio  of  the 
average  cost  of  fossil  fuel  to  electricity. 
(.^GA,  No.  25  at  5.) 

The  0.298  factor  is  the  inverse  of 
DOE  s  F-factor  of  3  36  which  was 
proposed  in  the  furnaces/boilers,  vented 
home  heating  equipment  and  pool 
heaters  test  procedures  The  F-factor 
would  have  allowed  the  consumption  of 
fossil  fuel  and  electricity  to  be 
combined  into  a  single  value  by  placing 
the  two  energy  types  on  a  common 
basis.  (60  FR  4348.  January  20.  1995  ) 

In  response  to  disagreement  from  an 
overwhelming  ma)ority  of  commenters 
regarding  the  proposed  F-factor,  the 
Department  stated  that  the  Energy 
Policy  and  Conservation  ,^ct,  as 
amended,  requires  the  energy  efficiency 
of  a  furnace  to  be  based  on  consumption 
of  energy  at  the  site  per  the  definition 
of  "energy  use,"  42  US  C.  6291(4)  The 
Department  also  concluded  that  the 
statute  does  not  permit  the 
promulgation  of  an  energy  efficiency 
standard  that  is  expressed  in  terms  of 
annual  operating  costs  of  th«  furnace 
Based  on  this  analysis,  the  Department 
withdrew  the  proposed  F-Factor  in  its 
Final  Rule  Regarding  Test  Procedures 
for  Furnaces/Boilers.  Vented  Home 
Heating  Equipment  and  Pool  Heaters. 
(62  FR  26140.  May  12,  1997.)  Likewise, 
DOE  will  not  adjust  the  energy  factor  for 
electric  water  heaters  to  a  source  basis 
as  proposed  by  .^GA. 

m.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

In  this  rule,  the  Department  will 
finalize  amendments  to  test  procedures 
that  may  be  used  to  implement  future 
energy  conservation  standards  for  water 
heaters.  The  Department  has  determined 
that  this  rule  falls  into  a  class  of  actions 
that  are  categorically  excluded  from 
review  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPAL  42  use.  4321  et  seq  The  rule 
is  covered  by  Categorical  Exclusion  AS, 
for  rulemakings  that  interpret  or  amend 
an  existing  rule  without  changing  the 
env'ironmental  effect,  as  set  forth  in  the 
Department  s  NEPA  regulations  at 
Appendix  A  to  Subpart  D,  10  CFR  part 
1021.  This  Final  Rule  will  not  affect  the 


quality  or  distribution  of  energy  usage 
and,  therefore,  will  not  result  in  any 
environmental  impacts  .A.ccordingly, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  is  required 

B.  Review  Under  Executive  Order  12866. 
"Regulatory  Planning  and  Review' 

Today's  Final  Rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  "Regulatory 
Planning  and  Review  "  58  FR  51735 
(October  4.  1993).  .Accordingly,  today's 
action  is  not  subject  to  review  under  the 
Executive  Order  by  the  OfTice  of 
Information  and  Regulatory  Affairs. 

C.  Review  Under  the  Regulatory 
Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  of 
1980,  5  use  601-612.  requires  that  an 
agency  prepare  an  initial  regulatory 
flexibility  analysis  for  any  rule,  for 
which  a  general  notice  of  proposed 
rulemaking  is  required,  that  would  have 
a  significant  economic  effect  on  small 
entities  unless  the  agency  certifies  that 
the  rule,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
use.  605  DOE  certified  in  the  notice 
of  proposed  rulemaking  that  the  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  DOE  estimates  there  are 
approximately  7  manufacturers  of  \^ater 
heaters  for  specialty  markets  thai  rTia\ 
be  small  entities  as  defined  in  the 
Regulatory  Flexibility  Act.  The 
manufacturers  of  heat  pump  water 
heaters  and  storage-type  water  heaters 
already  make  the  types  of  measurements 
required  by  this  rule,  and  the  cost  of 
compliance  will  be  negligible  Today's 
revised  test  procedures  will  have  no 
immediate  impact  on  manufacturers  of 
instantaneous  water  heaters  because 
there  currently  are  no  energy  efficiency 
standards  for  instantaneous  water 
heaters;  in  any  event,  the  cost  of 
compliance  would  not  be  significant. 
DOE  received  no  comments  on  its 
certification  in  the  proposed  rule. 

D.  "Takings"  Assessment  Review 

DOE  has  determined  pursuant  to 
Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights."  53  FR  8859  iMarch  18,  1988), 
that  this  regulation,  if  adopted,  would 
not  result  in  any  takings  which  might 
require  compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 


E.  Federalism  Review 

Executive  Order  12612,  "Federalism." 
52  FR  41685  (October  30,  1987), 
requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
betwfeen  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Government.  If  there 
are  substantial  direct  effects,  then  this 
Executive  Order  requires  preparation  of 
a  Federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

The  Final  Rule  published  today 
would  not  regulate  the  States. 
Accordingly,  DOE  has  determined  that 
preparation  of  a  Federalism  assessment 
is  unnecessary. 

F  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  ef seq. 

G  Review  Under  Executive  Order 
12968,  "Civil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform.  "  61  FR  4729  (February  7,  1996). 
imposes  on  executive  agencies  the 
following  requirements:  (1)  Eliminate 
drafting  errors  and  ambiguity;  (2)  write 
regulations  to  minimize  Utigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  sections  3(a)  and 
3(b)  of  the  Executive  Order  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simpUfication  and 
reducing  burdens;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General,  Section  3(c)  of  the  Executive 
Order  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  sections  3(a)  and  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
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them.  DOE  reviewed  today's  rule  under 
the  standards  of  section  3  of  the 
Executive  Order  and  determined  that,  to 
the  extent  permitted  by  law,  it  meets  the 
requirements  of  those  standards. 

H  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  2  U  S.C.  1531  et 
seq  ,  requires  each  Federal  agency,  to 
the  extent  permitted  by  law.  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  final  agency 
rule  that  may  result  in  the  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  one  year. 

The  Department  has  determined  that 
this  Final  Rule  does  not  mclude  any 
requirements  that  would  result  in  the 
expenditure  of  money  by  State,  local, 
and  tnbal  governments  It  also  would 
not  result  in  costs  to  the  private  sector 
of  $100  million  or  more  in  any  one  year. 
Therefore,  the  requirements  of  the 
Unhinded  Mandates  Reform  Act  of  1995 
do  not  apply  to  this  rulemaking. 

/.  Congressional  Notification 

Consistent  with  Subtitle  E  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U  S.C.  801-«08. 
DOE  will  submit  to  Congress  a  report 
regarding  the  issuance  of  today's  Final 
Rule  prior  to  the  effective  date  set  forth 
at  the  outset  of  this  notice  The  report 
will  note  the  Office  of  Management  and 
Budget's  determination  that  this  rule 
does  not  constitute  a  "major  rule"  under 
that  Act.  5  use.  801.804 

List  of  Subiects  in  10  CFR  Pari  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washington.  D.C.  on  April  6. 
1998 

Dan  W.  Reicher. 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Part  430  of  Chapter  11  of  Title 
10  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  43u      t:  Nf  Hi,  '  CONSt  H  V  A  '  ;0N 
PROGRAM  ti/'R  CONSUMER 
PRODUCIb 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows. 

Authority:  Part  B,  Title  111.  Energy  Policy 
and  Conservation  Act.  (42  U.S.C  6291-6309), 
as  amended. 

2.  Appendix  E  to  Subpart  B  of  Part 
430  is  revised  to  read  as  follows: 


Appendiv  h  to  Subpart  B  ol  I  i"  *    >'  — 
Uniform  lc>i  ^teihod  for  Vl.v<M.r m^  the 
Energy  Consumption  of  Water  Healers 

1.  Definitions 

11     Cuf-in  means  the  time  when  or  water 
temjjerature  at  which  a  water  heater  control 
or  thermosUf  acts  to  increase  the  energy  or 
fuel  input  to  the  heating  elements, 
compressor,  or  burner 

*    12    Cuf-out  means  the  time  when  or  water 
temperature  at  which  a  water  heater  control 
or  thermostat  acts  to  reduce  to  a  minimum 
the  energy  or  fuel  input  to  the  heating 
elements,  compressor,  or  burner 

t.3     Design  Power  Rating  means  the 
nominal  power  rating  that  a  water  heater 
manufacturer  assigns  to  a  particular  design  of 
water  heater,  expressed  in  kilowatts  or  Btu 
(kj)  per  hour  as  appropriate. 

14  Energy  Factor  means  a  measure  of 
water  heater  overall  efficiency 

15  fji^f-Hour  flotJ/ig  means  an  estimate 
of  the  maximum  volume  of  "hot"  water  that 

a  storage-type  water  heater  can  supply  within 
an  hour  that  begins  with  the  wafer  heater 
fully  heated  (i.e..  with  all  thermostats 
satisfied).  It  is  a  function  of  both  the  storage 
volume  and  the  recovery  rate 

1  6     Heat  Trap  means  a  device  which  can 
be  integrally  connected  or  independently 
attached  to  the  hot  and/ or  cold  water  pipe 
connections  of  a  water  heater  such  that  the 
device  will  develop  a  thermal  or  mechanical 
s«al  to  minimize  the  recirculation  of  water 
due  to  thermal  convection  between  the  water 
heater  tank  and  its  connecting  pipes. 

1.7  /nstanfoneous  Woter  Heofers 

17.1     Electnc  Instantaneous  Water  Heater 
Reserved. 

17  2     Gas  Insta  n  taneous  Wa  ter 
Heater  means  a  water  heater  that  uses  gas  as 
the  energy  source,  initiates  heating  based  on 
sensing  water  flow,  is  designed  to  deliver 
water  at  a  controlled  temperature  of  less  than 
180'F  (82*C).  has  an  input  greater  than 
50,000  Btu/h  (53  MJ/h)  but  less  than  200.000 
Btu/h  (210  M)/h),  and  has  a  manufacturer's 
specified  storage  capacity  of  less  than  2 
gallons  (7  6  liters).  The  unit  may  use  a  fixed 
or  variable  burner  input. 

1.8  Maximum  gpm  lUminl  Rating  means 
the  maximum  gallons  p>er  minute  (liters  per 
minute)  of  hot  water  that  can  be  supplied  by 
an  instantaneous  water  heater  while 
maintaining  a  nominal  temperature  rise  of 
77*F  (42.8'^)  during  steady  sUte  operation 

1.9  Rated  Storage  Volume  means  the 
water  storage  capacity  of  a  water  heater,  in 
gallons  (liters),  as  specified  by  the 
manufacturer. 

1.10  Recovery  Efficiency  means  the  ratio 
of  energy  delivered  to  the  water  to  the  energy 
content  of  the  fuel  consumed  by  the  water 
heater. 

1.11  Sfondby  means  the  time  during 
which  water  is  not  being  withdrawn  from  the 
water  heater.  There  are  two  standby  time 
intervals  used  within  this  test  procedure: 
x«b».i  represents  the  elapsed  time  twtween  the 
time  at  which  the  maximum  mean  tank 
temperature  is  observed  after  the  sixth  draw 
and  subsequent  recovery  and  the  end  of  the 
24-hour  test:  Xin^.j  represents  the  total  time 
during  the  24-hour  simulated  use  test  when 
water  is  not  being  withdrawn  from  the  water 
heater. 


1.12     Storage-type  v\ater  Heaters 

1.12.1  Electnc  Storage-type  Water  Heater 
means  a  water  heater  that  uses  electricity  as 
the  energy  source,  is  designed  to  heat  and 
store  water  at  a  thermostatically  controlled 
temperature  of  less  than  180'F  (82*C).  has  a 
nominal  input  of  12  kilowatts  (40.956  Btu/h) 
or  less,  and  has  a  rated  storage  capwcity  of  not 
less  than  20  gallons  (76  liters)  nor  more  than 
120  gallons  (450  liters). 

1.12.2  Gas  Storage-type  Water  Heater 
means  a  water  heater  that  uses  gas  as  the 
energy  source,  is  designed  to  heat  and  store 
water  at  a  thermostatically  controlled 
temperature  of  less  than  180°F  (82*C),  has  a 
nominal  input  of  75.000  Btu  (79  MJ)  per  hour 
or  Jess,  and  has  a  rated  storage  capacity  of  not 
less  than  20  gallons  (76  liters)  nor  more  than 
100  gallons  (380  liters) 

1.12  3     Heat  Pump  Water  Heater  means  a 
water  heater  that  uses  electricity  as  the 
energy  source,  is  designed  to  heat  and  store 
water  at  a  thermostatically  controlled 
temperature  of  less  than  180°F  (82'C).  has  a 
maximum  current  rating  of  24  amperes 
(including  the  compressor  and  all  auxiliary 
equipment  such  as  fans,  pumps,  controls, 
and.  if  on  the  same  circuit,  any  resistive 
elements)  for  an  input  voltage  of  250  volts  or 
less,  and,  if  the  tank  is  supplied,  has  a 
manufacturer's  rated  storage  capacity  of  120 
gallons  (450  liters)  or  less  Resistive  elements 
used  to  provide  supplemental  heating  may 
use  the  same  circuit  as  the  compressor  if  (1) 
an  interlocking  mechanism  prevents 
concurrent  compressor  operation  and 
resistive  heating  or  (2)  concurrent  operation 
does  not  result  in  the  maximum  current 
raUng  of  24  amperes  being  exceeded. 
Otherwise,  the  resistive  elements  and  the 
heat  pump  comf>onents  must  use  separate 
circuits.  A  heat  pump  water  heater  may  be 
sold  by  the  manufacturer  with  or  without  a 
storage  tank 

a  Heat  Pump  Water  Heater  with  Storage 
Tank  means  an  air-to-water  heat  pump  sold 
by  the  manufacturer  with  an  insulated 
storage  tank  as  a  packaged  unit.  The  tank  and 
heat  pump  can  be  an  integral  unit  or  they  can 
be  separated. 

b.  Heat  Pump  Water  Heater  without 
Storage  Tank  (also  called  Add-on  Heat  Pump 
Water  Heater)  means  an  air-to- water  heat 
pump  designed  for  use  with  a  storage-type 
water  heater  or  a  storage  tank  that  is  not 
specified  or  supplied  by  the  manufacturer. 

1.12.4  Oil  Storage-type  Water  Heater 
means  a  water  heater  that  uses  oil  as  the 
energy  source,  is  designed  to  heat  and  store 
water  at  a  thermostatically  controlled 
temjjerature  of  less  than  iso'F  (82°C),  has  a 
nominal  energy  input  of  105.000  Btu/h  (110 
Ml/h)  or  less,  and  has  a  manufacturer's  rated 
storage  capacity  of  50  gallons  (190  liters)  or 
less. 

1.12.5  Storage-type  Water  Heater  of  More 
than  2  Gallons  (7.6  Liters)  and  Less  than  20 
Gallons  (76  Litersl.  Reserved 

1.13  ASHRAE  Standard  41  1-86  means 
the  standard  published  in  1986  by  the 
American  Society  of  Heating.  Reh-igerating 
and  Air-Conditioning  Engineers.  Inc..  and 
titled  Standard  Measurement  Guide:  Section 
on  Temperature  Measurements. 

1.14  ASTM-D-2 1 56-80  means  the  test 
standard  published  in  1980  by  the  American 
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Society  for  Testing  and  Measurements  and 
titled  "Smoke  Density  in  Flue  Gases  from 
Burning  Distillate  Fuels,  Test  Method  for". 

1.15     Symbol  Usage  The  following 
identity  relationships  are  provided  to  help 
clarify  the  symbology  used  throughout  this 
procedure: 

Cp  specific  heat  capacity  of  water 

Emnuai  annual  energy  consumption  of  a  water 
heater 

El  energy  factor  of  a  water  heater 

Fht  first-hour  rating  of  a  storage-type  water 
heater 

FmMx  maximum  gpm  (L/min)  rating  of  an 
instantaneous  water  heater  rated  at  a 
temperature  rise  of  77°F  (42.B"C)  across 
the  heater 

/  a  subscript  to  indicate  an  ith  draw  during 
a  test 

M,  mass  of  water  removed  during  the  rth 
draw  (i=l  to  6)  of  the  24-hr  simulated 
use  test 

M*,  for  storage-typ)e  water  heaters,  mass  of 
water  removed  during  the  rth  draw  (i=l 
to  n)  during  the  first-hour  rating  test 

Miom  for  instantaneous  water  heaters,  mass  of 
water  removed  continuously  during  a  10- 
minute  interval  in  the  maximum  gpm  (L/ 
min)  rating  test 

71  for  storage-type  water  heaters,  total  number 
of  draws  during  the  first-hour  rating  test 

Q  total  fossil  fuel  and/or  electric  energy 
consumed  during  the  entire  24-hr 
simulated  use  test 

Qd  daily  water  heating  energy  consumption 
adjusted  for  net  change  in  internal 
energy 

Qom  adjusted  daily  water  heating  energy 
consumption  w  th  adjustment  for 
variation  of  tank  to  ambient  air 
temperature  difference  from  nominal 
value 

Qto  overall  adjusted  daily  water  heating 
energy  consumption  including  Qd>  and 
Qhwd 

C^  hourly  standby  losses 

Qyrv.  daily  energy  consumption  to  heat  water 
over  the  measured  average  temperature 
rise  across  the  water  heater 

Qhwd  adjustment  to  daily  energy 

consumption,  Qh»,  due  to  variation  of 
the  temperature  rise  across  the  water 
beater  not  equal  to  the  nominal  value  of 
77°F(42.8»C) 

Q,  energy  consumption  of  fossil  fuel  or  heat 
pump  water  heaters  between  thermostat 
(or  burner)  cut-out  prior  to  the  first  draw 
and  cut-out  following  the  first  draw  of 
the  24-hr  simulated  use  test 

(i.  mu  energy  consumption  of  a  modulating 
instantaneous  water  heater  between  cut- 
out (burner)  prior  to  the  first  draw  and 
cut-out  following  the  first  draw  of  the  24- 
hr  simulated  use  test 

Ci.  mm  energy  consumption  of  a  modulating 
instantaneous  water  heater  from 
immediately  prior  to  the  fourth  draw  to 
burner  cut-out  following  the  fourth  draw 
of  the  24-hr  simulated  use  test 

Quby  total  energy  consumed  by  the  water 
heater  during  the  standby  time  interval 

tMby.  I 


Q»u  total  fossii  fueled  and/ or  electric  energy 
consumed  from  the  beginning  of  the  first 
draw  to  the  thermostat  (or  burner)  cut- 
out following  the  completion  of  the  sixth 
draw  during  the  24-hr  simulated  use  test 

Tmm  for  modulating  instantaneous  water 
heaters,  steady  state  outlet  water 
temf)erature  at  the  minimum  fuel  input 
rate 

To  mean  tank  temperature  at  the  beginning  of 
the  24-hr  simulated  use  test 

ti*  mean  tank  temperature  at  the  end  of  the 
24-hr  simulated  use  test 

TV  ttby  average  ambient  air  temperature 

during  standby  periods  of  the  24-hr  use 
test 

fae\  for  instantaneous  water  heaters,  average 
outlet  water  temf)€rature  during  a  10- 
minute  continuous  draw  interval  in  the 
maximum  gpm  (L/min)  rating  test 

t(ie\.  1  average  outlet  water  temperature  during 
the  rth  draw  of  the  24-hr  simulated  use 
test 

Tu,  for  instantaneous  water  heaters,  average 
inlet  water  temperatuxe  during  a  10- 
minute  continuous  draw  interval  in  the 
maximum  gpm  (L/min)  rating  test 

tm. ,  average  inlet  water  temperature  during 
the  rth  draw  of  the  24-hr  simulated  use 
test 

tmu  I  maximum  measured  mean  tank 

temperature  after  cut-out  following  the 
first  draw  of  the  24-hr  simulated  use  test 

Tsiby  average  storage  tank  temperature  during 
the  standby  period  tub,,  j  of  the  24-hr  use 
test 

■flu  maximum  measured  mean  tank 

temperature  after  cut-out  following  the 
sixth  draw  of  the  24-hr  simulated  use 
test 

ft.  «b>  average  storage  tank  temperature 

during  the  stancbv  period  t  v^v  1  of  the 
24-hr  use  test 

i'*<>ei.  1  for  storage-type  water  tieaters,  average 
outlet  water  temperature  during  the  rth 
draw  (i=l  to  n)  of  the  first-hour  rating 
test 

T'rni,  ,  for  storage-type  water  heaters, 
maximum  outlet  water  temperature 
observed  during  the  rth  draw  (i=l  to  n) 
of  the  first-hour  rating  test 

T'ma,.  I  for  storage-type  water  heaters, 

minimum  outlet  water  temperature  to 
terminate  the  rth  draw  during  the  first- 
hour  rating  test 

UA  standby  loss  coefficient  of  a  storage-type 
water  heater 

V,  volume  of  water  removed  during  the  rth 
draw  (i=i  to  6)  of  the  24-hr  simulated 
use  test 

V*  ,  volume  of  water  removed  during  the  rth 
draw  (i=l  to  n)  during  the  first-hour 
rating  test 

Viom  for  instantaneous  wafer  heaters,  volume 
of  water  removed  continuously  during  a 
10-minute  interval  in  the  maximum  gpm 
(L/minl  rating  test 

V'mi.  steady  state  water  flow  rate  of  an 

instantaneous  water  heater  at  the  rated 
input  to  give  a  discharge  temperature  of 
135°F  t  5'F(57  2°Cr  2.8°C) 

Vmm  Steady  state  water  flow  rate  of  a 

modulating  instantaneous  water  heater  at 
the  minimum  input  to  give  a  discharge 
temperature  of  Toua  up  to  1 35"?  ±  S'F 
(57.2"C  ±  2.8't:) 


Vk  measured  storage  volume  of  the  storage 

tank 
VV'r  weight  of  storage  tank  when  completely 

filled  with  water 
W,  tare  weight  of  storage  tank  when 

completely  empty  of  water 
",  recovery  efficiency 
p  density  of  water 
t„by,  1  elapsed  time  between  the  time  the 

maximum  mean  tank  temperature  is 

observed  after  the  sixth  draw  and  the 

end  of  the  24-hr  simulated  use  test 
tuby.  2  overall  standby  periods  when  no  water 

is  withdrawn  during  the  24-hr  simulated 

use  test 

2.  Test  Conditions 

2.1  Installation  Requirements.  Tests  shall 
be  performed  with  the  water  heater  and 
instrumentation  installed  in  accordance  with 
Section  4  of  this  app>endix. 

2.2  Ambient  Air  Temperature.  The 
ambient  air  temperature  shall  be  maintained 
between  65.0°F  and  70.0°F  [IS.S'C  and 

21. 1*0  on  a  continuous  basis.  For  heat  pump 
water  heaters,  the  dry  bulb  temperature  shall 
be  maintained  at  67.5*F  ±  iT  (19.7*C  ± 
0.6*0  and,  in  addition,  the  relative  humidity 
shall  be  maintained  between  49%  and  51%. 

2  3     Supply  Water  Temperature.  The 
temperature  of  the  water  being  supplied  to 
the  water  heater  shall  be  maintained  at  58*F 
t  2°F  (14.4°C  ±  1.1°C)  throughout  the  test. 

2.4  Storage  Tank  Temperature  The 
average  temperature  of  the  water  within  the 
storage  tank  shall  be  set  to  135^  ±  S'F 
(57.2'*C  t  2.8*0. 

2.5  Supply  Water  Pressure  During  the 
test  when  water  is  not  being  withdrawn,  the 
supply  pressure  shall  be  maintained  between 
40  psig  (275  kPa)  and  the  maximum 
allowable  pressure  specified  by  the  water 
heater  manufacturer. 

2.6  Electrical  and/or  Fossil  Fuel  Supply. 

2.6.1  Eyectrica/.  Maintain  the  electrical 
supply  voltage  to  within  ±  1%  of  the  center 
of  the  voltage  range  sp>ecified  by  the  water 
heater  and/or  heat  pump  manufacturer. 

2.6.2  Natural  Gas  Maintain  the  supply 
pressure  in  accordance  with  the 
manufacturer's  specifications.  If  the  supply 
pressure  is  not  specified,  maintain  a  supply 
pressure  of  7-10  inches  of  water  column 
(1.7-2.5  kPa).  If  the  water  heater  is  equipp)ed 
with  a  gas  appliance  pressure  regulator,  the 
regulator  outlet  pressure  shall  be  within  ± 
10%  of  the  manufacturer's  specified 
manifold  pressure.  For  all  tests,  use  natural 
gas  having  a  heating  value  of  approximately 
1 ,025  Btu  per  standard  cubic  foot  (38.190  kJ 
per  standard  cubic  meter). 

2.6.3  Propane  Gas.  Maintain  the  supply 
pressure  in  accordance  with  the 
manufacturer's  sp)ecifications.  If  the  supply 
pressure  is  not  specified,  maintain  a  supply 
pressure  of  11-13  inches  of  water  column 
(2.7-3.2  kPa).  If  the  water  heater  is  equipped 
with  a  gas  appliance  pressure  regulator,  the 
regulator  outlet  pressure  shall  be  within  ± 
10%  of  the  manufacturers  specified 
manifold  pressure.  For  all  tests,  use  propane 
gas  with  a  heating  value  of  approximately 
2,500  Btu  per  standard  cubic  foot  (93,147  kJ 
per  standard  cubic  meter). 

2.6.4  Fuel  Oil  Supply.  Maintain  an 
uninterrupted  supply  of  fuel  oil.  Use  fuel  oil 
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i!ue  of  approximately 
Ion  (38,660  k|  per  liter). 


3.  instrumentation 

3.1     Pressure  Meosurements.  Pressure- 
measuring  instruments  shall  have  an  error  no 
greater  than  the  following  values: 


nam  measured 


Gas  pressure  

Atmospheric  pressure 
Water  pressure  


Instrument  accuracy 


±  0.1  inch  of  water  column  (±  0.025  kPa)  . 
±  0.1  inch  o»  mercury  column  (±  0  34  kPa) 
t  1.0  pounds  per  square  inch  (±  6.9  kPa)  . 


Instrument  preasion 


±  0.05  inch  o(  water  column  (±  0.012  kPa). 
±  0.06  inch  ot  mercury  column  (±0.17  kPa) 
±  0.50  pounds  per  square  inch  (±  3.45  kPa). 


12.1    ^M^surl'ment^Tempentun:  measurements  shall  be  made  in  accordance  with  the  Standard  Measurement  Guide:  Section  on 

Temperature  Measurements,  ASHRAE  Standard  41  1-86.  .,,..  .jj.j      ,u„ii 

3^.2    Accuracy  and  Precision    The  accuracy  and  precision  of  the  mstrriments.  mcludmg  theu  associated  readout  devices,  shall 

be  within  the  following  limits: 


Item  measured 


Air  dry  butt)  temperature  

Air  wet  bulb  temperature  

Inlet  and  outlet  water  temperatures 
Storage  tank  temperatures 


Instrument  accuracy 


±0.2*F  (±0.1*C) 
t  0.2' f  (1  0.1 'C) 
±0.2»F|±0rC) 
t  0.5*F  (±  0.3*C) 


Instrument  precision 


±0.rF(±0.06*C) 
±0.1'F{±0.06'C) 
±  0.1"F  (±  0.06*0) 
±  0.25''F  (±  0.1 4«C) 


3.2.3    Scale  Division  In  no  case  shall  the 
smallest  scale  division  of  the  instrument  or 
instrument  system  exceed  2  times  the 
specified  precision. 

3  24     Temperature  Difference 
Temperature  difference  between  the  entering 
and  leaving  water  may  be  measured  with  any 
of  the  following: 

a.  A  thermopile 

b.  Calibrated  resistance  thermometan 
c  Precision  thermometers 

d  Calibrated  thermistors 

e.  Calibrated  thermocouples 

f.  Quartz  thermometers 

3.2.5  Thermopile  Construction  If  a 
thermopile  is  used,  it  shall  be  made  from 
calibrated  thermocouple  wire  taken  from  a 
single  spool.  Extension  wires  to  the  recording 
device  shall  also  be  made  from  that  same 
spool. 

3.2.6  Time  Constant  The  time  constant  of 
the  instruments  used  to  measure  the  inlet 
and  outlet  water  temperatures  shall  be  no 
greater  than  5  seconds. 

33     Liquid  Flow  Rate  Measurement  The 
accuracy  of  the  liquid  flow  rate 
measurement,  using  the  calibration  if 
furnished,  shall  be  equal  to  or  less  than  t  1% 
of  the  measured  value  in  mass  units  per  unit 
time 

3.4  Electric  Energy  The  electrical  energy 
used  shall  be  measured  with  an  instrument 
and  associated  readout  device  that  is  accurate 
within  t  1  %  of  the  reading. 

3.5  Fossil  Fuels.  The  quantity  of  fuel  used 
by  the  water  heater  shall  be  measured  with 
an  instrument  and  associated  readout  device 
that  is  accurate  within  t  1%  of  the  reading. 

3.6  Mass  Measurements  For  mass 
measurements  greater  than  or  equal  to  10 
pounds  (4.5  kg),  a  scale  that  is  accurate 
within  *  1%  of  the  reading  shall  be  used  to 
make  the  measurement.  For  mass 
measurements  less  than  10  piounds  (4  5  kg), 
the  scale  shall  provide  a  measurement  that  ts 
accurate  within  t  0  1  pound  (0.045  kg) 

3.7  Heating  Value.  The  higher  heating 
value  of  the  natural  gas.  propane,  or  fuel  oil 
shall  be  measured  with  an  instrument  and 
associated  readout  device  that  is  accurate 


within  ♦  1%  of  the  reading  The  heating 
value  of  natural  gas  and  propane  must  be 
corrected  for  local  temperature  and  pressure 
conditions. 

3.8     Time  The  elapsed  time 
measurements  shall  be  measured  with  an 
instrument  that  is  accurate  within  1 0.5 
seconds  per  hour. 

3  9  Volume  Volume  measurements  shall 
be  measured  with  an  accuracy  of  ±  2%  of  the 
total  volume. 

4.  Installation 

4  1     Wafer  Heater  Mounting.  A  water 
heater  designed  to  be  freestanding  shall  be 
placed  on  a  V«  inch  (2  cm)  thick  plywood 
platform  supported  by  three  2x4  inch  (5  cm 
X  10  cm)  runners.  If  the  water  heater  is  not 
approved  for  installation  on  combustible 
flooring,  suitable  non-combustible  material 
shall  be  placed  between  the  water  heater  and 
the  platform  Counter-top  water  heaters  shall 
be  placed  against  a  simulated  wall  section. 
Wall-mounted  water  heaters  shall  be 
supported  on  a  simulated  wall  in  accordance 
with  the  manufacturer-published  installation 
instructions  When  a  simulated  wall  is  used, 
the  recommended  construction  is  2  x  4  inch 
(5  cm  X  10  cm)  studs,  faced  with  V«  inch  (2 
cm)  plywood.  For  heat  pump  water  heaters 
that  are  supplied  with  a  storage  tank,  the  two 
components,  if  not  delivered  as  a  single 
package,  shall  be  connected  in  accordance 
with  the  manufacturer-published  installation 
instructions  and  the  overall  system  shall  be 
placed  on  the  above-descnbed  plywood 
platform.  If  installation  instructions  are  not 
provided  by  the  heat  pump  manufacturer, 
uninsulated  8  foot  (2.4  m)  long  connecting 
hoses  having  an  inside  diameter  of  Vh  inch 
(16  cm)  shall  be  used  to  connect  the  storage 
tank  and  the  heat  pump  water  heater  With 
the  exception  of  using  the  storage  tank 
described  in  4.10,  the  same  requirements 
shall  apply  for  heat  pump  water  heaters  that 
are  supplied  without  a  storage  tank  from  the 
manufacturer.  The  testing  of  the  water  heater 
shall  occur  in  an  area  that  is  protected  from 
drafts. 

4  2     Water  Supply.  Connect  the  water 
heater  to  a  water  supply  capable  of  delivering 


water  at  conditions  as  specified  in  Sections 
2.3  and  2.5  of  this  appendix. 

4  3     Water  Inlet  and  Outlet  Configuration. 
For  freestanding  water  heaters  that  are  taller 
than  36  inches  (91.4  cm),  inlet  and  outlet 
piping  connections  shall  be  configured  in  a 
manner  consistent  with  Figures  1  and  2.  Inlet 
and  outlet  piping  connections  for  wall- 
mounted  water  heaters  shall  be  consistent 
with  Figure  3  For  freestanding  water  heaters 
that  are  36  inches  or  less  in  height  and  not 
supplied  as  part  of  a  counter-top  enclosure 
(commonly  referred  to  as  an  under-the- 
counter  model),  inlet  and  outlet  piping  shall 
be  installed  in  a  manner  consistent  with 
Figures  4.  5,  and  6.  For  water  heaters  that  are 
supplied  with  a  counter-top  enclosure,  inlet 
and  outlet  piping  shall  be  made  in  a  manner 
consistent  with  Figures  7A  and  7B, 
resp>ectively.  The  vertical  piping  noted  in 
Figures  7A  and  7B  shall  be  located  (whether 
inside  the  enclosure  or  along  the  outside  in 
a  recessed  channel)  in  accordance  with  the 
manufacturer-published  installation 
instructions. 

All  dimensions  noted  in  Figures  1  through 
7  shall  be  achieved.  All  piping  between  the 
water  heater  and  the  inlet  and  outlet 
tempierature  sensors,  noted  as  Tin  and  Tour 
in  the  figures,  shall  be  Type  "L"  hard  copper 
having  the  same  diameter  as  the  connections 
on  the  water  heater  Unions  may  be  used  to 
facilitate  installation  and  removal  of  the 
piping  arrangements.  A  pressure  gauge  and 
diaphragm  expansion  tank  shall  be  installed 
in  the  supply  water  piping  at  a  location 
upstream  of  the  inlet  tempwrature  sensor.  An 
appropriately  rated  pressure  and  temperature 
relief  valve  shall  be  installed  on  all  water 
heaters  at  the  port  specified  by  the 
manufacturer  Discharge  piping  for  the  relief 
valve  shall  be  non-metallic.  If  heat  traps, 
piping  insulation,  or  pressure  relief  valve 
insulation  are  supplied  with  the  water  heater, 
they  shall  be  installed  for  testing.  Except 
when  using  a  simulated  wall,  clearance  shall 
be  provided  such  that  none  of  the  piping 
contacts  other  surfaces  in  the  test  room. 

4.4     Fuel  and/or  Electrical  Power  and 
Energy  Consumption.  Install  one  or  more 
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instruments  which  measure,  as  appropriate, 
the  quantity  and  rate  of  electrical  energy  and/ 
or  fossil  fuel  consumption  in  accordance 
with  Section  3   For  heat  pump  water  heaters 
that  use  supplemental  resistive  heating,  the 
electrical  energy  supplied  to  the  resistive 
element(s)  shall  be  metered  separately  from 
the  electrical  energy  supplied  to  the  entire 
appliance  or  to  the  remaining  components 
(eg  .  compressor  fans,  pumps,  controls) 

4.5  Internal  Storage  Tank  Temperature 
Measurements  Install  six  temf)erature 
measurement  sensors  inside  the  water  heater 
tank:  with  a  vertical  distance  of  at  least  4 
inches  1100  mm)  between  successive  sensors 
A  temperature  sensor  shall  be  fxisitioned  at 
the  vertical  midpoint  of  each  of  the  six  equal 
volume  nodes  within  the  tank..  Nodes 
designate  the  equal  volumes  used  to  evenly 
partition  the  total  volume  of  the  tank.  As 
much  as  is  possible  the  temperature  sensor 
should  be  positioned  away  from  any  heating 
elements,  anodic  protective  devices,  tank 
walls,  and  flue  pipf  walls  If  the  tank  cannot 
accommodate  six  temperature  sensors  and 
meet  the  installation  requirements  specified 
above,  install  the  maximum  number  of 
sensors  which  comply  with  the  installation 
requirements  The  temperature  sensors  shall 
be  installed  either  through  (1)  the  anodic 
device  opening,  (2)  the  relief  valve  opening: 
or  (3)  the  hot  water  outlet  If  installed 
through  the  relief  valve  opening  or  the  hot 
water  outlet,  a  tee  fitting  or  outlet  piping,  as 
applicable,  shall  be  installed  as  close  as 
fKWsible  to  its  original  location   If  the  relief 
valve  temperature  sensor  is  relocated,  and  it 
no  longer  extends  into  the  top  of  the  tank,  a 
substitute  relief  valve  that  has  a  sensing 
element  that  can  reach  into  the  tank  shall  be 
installed.  If  the  hot  water  outlet  includes  a 
heat  trap,  the  heat  trap  shall  be  installed  on 
top  of  the  tee  fitting  Added  fittings  shall  h>e 
covered  with  thermal  insulation  having  an  R 
value  between  4  and  8  h»ft^*°F/Btu  (0  7  and 
1.4m^-°C/Wj 

4.6  Ambient  ,^ir  Temperature 
Measurement.  Install  an  ambient  air 
temperature  sensor  at  the  vertical  mid-point 
of  the  water  heater  and  approximately  2  feet 
(610  mm)  from  the  surface  of  the  water 
heater.  The  sensor  shall  be  shielded  against 
radiation, 

4  7     Inlet  and  Outlet  Water  Temperature 
Measurements  Install  temf>erature  sensors  in 
the  cold-water  inlet  pipe  and  hot-water  outlet 
pipe  as  shown  in  Figures  1 ,  2,  3,  4,  5,  6,  7a 
and  7b,  as  applicable, 

4.8  Flow  Control  A  valve  shall  be 
installed  to  provide  flow  as  specified  m 
sections  5.1.4  1  for  storage  tank  water  heaters 
and  5  2  1  for  instantaneous  water  heaters 

4.9  Flue  Requirements 

4.9  1     Gas-Fired  Water  Heaters  Establish  a 
natural  draft  in  the  following  manner.  For 
gas-fired  water  heaters  with  a  vertically 
discharging  draft  hood  outlet,  a  5-foot  (15- 
meterl  vertical  vent  pipe  extension  with  a 
diameter  equal  to  the  largest  flue  collar  size 
of  the  draft  hood  shall  be  connected  to  the 
draft  hood  outlet.  For  gas-fired  water  heaters 
with  a  honzontallv  discharging  draft  hood 
outlet  a  90-degree  elbow  with  a  diameter 
equal  to  the  largest  flue  collar  size  of  the  draft 
hood  shall  be  connected  to  the  draft  hood 
outlet.  A  5-foot  (1.5-meter)  length  of  vent 


pipe  shall  be  connected  to  the  elbow  and 
oriented  to  discharge  vertically  upward 
Direct  vent  gas- fired  water  heaters  shall  be 
installed  with  venting  equipment  specified  in 
the  manufacturer  s  instructions  using  the 
minimum  vertical  and  horizontal  lengths  of 
vent  pip*  recommended  by  the  manufacturer 

4  9.2     Oil-Fired  Water  Heaters  Establish  a 
draft  at  the  flue  collar  at  the  value  specified 
in  the  manufacturers  instructions  Establish 
the  draft  by  using  a  sufficient  length  of  ven! 
pipe  connected  to  the  water  heater  flue 
outlet,  and  directed  vertically  upward  For  an 
oil-fired  water  heater  with  a  horizontally 
discharging  draft  hood  outlet,  a  90-degree 
elbow  with  a  diameter  equal  to  the  largest 
flue  collar  size  of  the  draft  hood  shall  be 
connected  to  the  draft  hood  outlet  A  length 
of  vent  pipe  sufficient  to  establish  the  draft 
shall  be  connected  to  the  elbow  fitting  and 
oriented  to  discharge  vertically  upward 
Direct-vent  oil-fired  water  heaters  should  tie 
installed  with  venting  equipment  as  specifieo 
m  the  manufacturer's  instructions  using  the 
minimum  vertical  and  horizontal  lengths  of 
vent  pip)e  recommended  by  the  manufacturer 

4,10    Heat  Pump  Water  Heater  Storage 
Tank  The  tank  to  be  used  for  testing  a  heat 
pump  water  heater  without  a  tank  supplied 
by  the  manufacturer  (see  Section  1  12  3bi 
shall  be  an  electric  storage-typie  water  heater 
having  a  measured  volume  of  47  O  gallons 
tlO  gallon  (178  liters  t3  8  liters),  two  4  5  kW 
heating  elements  controlled  in  such  a  manner 
as  to  prevent  both  elements  from  operating 
simultaneouslv:  and  an  energy  factor  greater 
than  or  equal  to  the  minimum  energy 
conservation  standard  (as  determined  in 
accordance  with  Section  b  1  7j  and  less  than 
or  equal  to  the  sum  of  the  minimum  energy 
conser\'ation  standard  and  0.02. 

5  Test  Fi-ocedures 

5.1     Storage-type  Water  Heaters.  Including 
Heat  Pump  Water  Heaters. 

5  11     Determination  of  Storage  Tank 
Volume  Determine  the  storage  capacity.  V^. 
of  the  water  heater  under  test,  in  gallons 
(liters i,  by  subtracting  the  tare  weight — 
measured  while  the  tank  is  empty — from  the 
gross  weight  of  the  storage  tank  when 
completely  filled  with  water  (with  all  air 
eliminated  and  line  pressure  applied  as 
described  in  section  2  5)  and  dividing  the 
resulting  net  weight  by  the  densitv  of  water 
at  the  measured  temperature 

5  12     Setting  the  Thermostat 

5.1  2.1     Single  Thermostat  Tanks  Starting 
with  a  tank  at  the  supply  water  temperature, 
initiate  normal  operation  of  the  water  heater, 
.\fter  cut-out,  determine  the  mean  tank 
temperature  every  minute  until  the 
maximum  value  is  obser\'ed  Determine 
whether  this  maximum  value  for  the  mean 
tank  temp>erature  is  within  the  range  of 
135T±5°F  (57.2ni±2,8'^)  If  not,  tarn  off  the 
water  heater,  adjust  the  thermostat,  drain  and 
refill  the  tank  with  supply  water  Then  once 
again,  initiate  normal  opieration  of  the  water 
heater,  and  determine  the  maximum  mean 
tank  temp)erarure  after  cut-out  Repeat  this 
sequence  until  the  maximum  mean  tank 
temperature  after  cut-out  is  135°Fr5°F 
(57  2°Qt2.8°C). 

5  12.2     Tanks  with  Two  or  More 
Thermostats.  Follow  the  same  sequence  as 


for  a  single  thermostat  tank.  i.e.  start  at  the 
supply  water  temperature,  operate  normally 
until  cutout  Determine  if  the  thermostat  that 
controls  the  appennost  heating  element 
vields  a  maximum  water  temperature  of 
IBS'FrS-F  (57  2'C±2.8'C),  as  measured  by 
the  in-tank  sensors  that  are  positioned  above. 
the  uppermost  heating  element  If  the  tank 
temperature  at  the  thermostat  is  not  within 
135°Ft5°F  (57.2«C±2.8'C),  turn  off  the  water 
heater,  adiust  the  thermostat,  drain  and  refill 
the  lank  with  supply  water.  The  thermostat 
that  controls  the  heating  element  positioned 
next  highest  in  the  tank  shall  then  be  set  to 
vieid  a  maximum  water  temperature  of 
135'Ft5°F  (57  2°Ci2,8'^)  This  process  shall 
be  repeated  until  the  thermostat  controlling 
the  lowest  element  is  correctly  adjusted. 
When  ad|usting  the  thermostat  that  controls 
the  lowest  element,  the  maximum  mean  tank 
temperature  after  cut-out,  as  determined 
using  all  the  in-tank  sensors,  shall  be 
135°F±5''F  (57  2''Cr2.8n:),  When  adjusting  all 
other  thermostats,  use  only  the  in-taok 
temperature  sensors  pxjsitioned  above  the 
heating  element  in  question  to  evaluate  the 
maximum  water  temperature  after  cut-ouL 

For  heat  pump  water  heaters  that 
control  an  auxiliary  resistive  element, 
the  thermostat  shall  be  set  in  accordance 
with  the  manufacturer's  installation 
instructions, 

5  1.3    Power  Inpu  t  Determination .  For  all 
water  heaters  except  electric  types  ha\'ing 
immersed  heating  elements,  initiate  norrnal 
operation  and  determine  the  pwwer  input.  P. 
to  the  main  burners  (including  pilot  light 
power,  if  any)  after  15  minutes  of  operation. 
If  the  water  heater  is  equipped  with  a  gas 
appliance  pressure  regulator,  the  regulator 
outlet  pressure  shall  be  set  within  ±  10%  of 
that  recommended  by  the  manufacturer.  For 
oil-fired  water  heaters  the  fuel  pump 
pressure  shall  be  within  ±  10%  of  the 
manufacturer's  specified  pump  pressure.  All 
burners  shall  be  adjusted  to  achieve  an 
houriy  Btu  (kj)  rating  that  is  within  ±  2%  of 
the  value  specified  bv  the  manufacturer.  For 
an  oil-fired  water  heater,  adjust  the  burner  to 
give  a  CO:  reading  recommended  by  the 
manufacturer  and  an  hourly  Btu  [kf]  rating 
that  is  within  i  2%  of  that  sf>ecified  by  the 
manufacturer  Smoke  in  the  flue  may  not 
exceed  .No  1  smoke  as  measured  by  the 
procedure  in  ASTM-D-2156-80. 

5.1.4     First-Hour  Rating  Test 

5.1.4.1     General  EXinng  hot  water  draws, 
remove  water  at  a  rate  of  3.0±0.25  gallons  per 
minute  (n.4t0.95  liters  f)er  minute)  Collect 
the  water  in  a  container  that  is  large  enough 
to  hold  the  volume  removed  dunng  an 
individual  draw  and  suitable  for  weighii^  at 
the  termination  of  each  draw,  Altnnatively. 
a  water  meter  may  be  used  to  directly 
measure  the  water  volume(s)  withdrawn. 

5  14  2     Draw  Initiation  Criteria.  Begin  the 
first-hour  rating  test  by  imp>osing  a  draw  on 
the  storage-type  water  heater.  After 
completion  of  this  first  draw,  initiate 
successive  draws  based  on  the  following 
criteria  For  gas-and  oil-fired  water  heaters, 
initiate  successive  draws  when  the 
thermostat  acts  to  reduce  the  supply  of  fuel 
to  the  ma;n  tjumer  For  electric  water  heaters 
having  a  smgie  eiement  or  multiple  elements 
that  all  operate  simultaneously,  initiate 
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successive  draws  when  the  thermostat  acts  to 
reduce  the  electrical  input  supplied  to  the 
element(s).  For  electric  water  heaters  having 
two  or  more  elements  that  do  not  operate 
simultaneously,  initiate  successive  draws 
when  the  applicable  thermostat  acts  to 
reduce  the  electrical  input  to  the  element 
located  vertically  highest  in  the  storage  tank. 
For  heat  pump  waters  heaters  that  do  not  use 
supplemental  resistive  heating,  initiate 
successive  draws  immediately  after  the 
electrical  input  to  the  compressor  is  reduced 
by  the  action  of  the  water  heater's  thermostat. 
For  heat  pump  waters  heaters  that  use 
supplemental  resistive  heating,  initiate 
successive  draws  immediately  after  the 
electrical  input  to  the  compressor  or  the 
uppermost  resistive  element  is  reduced  by 
the  action  of  the  applicable  water  heater 
thermostat.  This  draw  initiation  criterion  for 
heat  pump  water  heaters  that  use 
supplemental  resistive  heating,  however, 
shall  only  apply  when  the  water  located 
above  the  thermostat  at  cut-out  is  heated  to 
135*Ft5'F  (57.2'C±2.8*C1. 

5.1  4.3     Test  Sequence  Establish  normal 
water  heater  operation  If  the  water  heater  is 
not  presently  operating,  initiate  a  draw.  The 
draw  may  be  terminated  anytime  after  cut-in 
occurs.  After  cut-out  occurs  (i.e..  all 
thermostats  are  satisfied),  monitor  the 
internal  storage  tank  temperature  sensors 
describied  in  section  4.5  every  minute. 

Initiate  a  draw  after  a  maximura  mean 
tank  temperature  has  been  observed 
following  cut-out.  Record  the  lime  when 
the  draw  is  initiated  and  designate  it  as 
an  elapsed  time  of  zero  (t*  =  0).  (The 
superscript  *  is  used  to  denote  variables 
pertaining  to  the  first-hour  rating  test.) 
Record  the  outlet  water  temperature 
beginning  IS  seconds  after  the  draw  is 
initiated  and  at  5-second  intervals 
thereafter  until  the  draw  is  terminated. 
Determine  the  maximum  outlet 
temperature  that  occurs  during  this  first 
draw  and  record  it  as  T*m«x.  i-  For  the 
duration  of  this  first  draw  and  all 
successive  draws,  in  addition,  monitor 
the  inlet  temperature  to  the  water  heater 
to  ensure  that  the  required  58*F±2''F 
(14.4»C±l.l'C)  test  condition  is  met 
Terminate  the  hot  water  draw  when  the 
outlet  temperature  decreases  to 
T*„„.,  -  25''F  (T*„„  ,  -  13.9°C).  Record 
this  temperature  as  T^mm.!   Following 
draw  termination,  determine  the  average 
outlet  water  temperature  and  the  mass 
or  volume  removed  during  this  hrst 
draw  and  record  them  as  T*,»,li  and  M*  i 
or  V*,  respectively 

Initiate  a  second  and.  if  applicable, 
successive  draw  each  time  the 
applicable  draw  initiation  criteria 
described  in  section  5.1.4.2  are  satisfied. 
As  required  for  the  first  draw,  record  the 
outlet  water  temperature  15  seconds 
after  initiating  each  draw  and  at  5- 
second  intervals  thereafter  until  the 
draw  is  terminated.  Determine  the 
maximum  outlet  temperature  that 
occurs  during  each  draw  and  record  it 


as  T*m„.  I.  where  the  subscript  i  refers 
to  the  draw  number.  Terminate  each  hot 
water  draw  when  the  outlet  temperature 
decreases  to  T*m»».  ,-25'F  (T*m„ 
I-  la.Q'C).  Record  this  temperature  as 
T'nim,  .■  Calculate  and  record  the  average 
outlet  temperature  and  the  mass  or 
volume  removed  during  each  draw 
(t'dri. .  and  M*,  or  V,.  respectively). 
Continue  this  sequence  of  draw  and 
recovery  until  one  hour  has  elapsed, 
then  shut  off  the  electrical  power  and/ 
or  fuel  supplied  to  the  water  heater. 

If  a  draw  is  occurring  at  an  elapsed 
time  of  one  hour,  continue  this  draw 
until  the  outlet  temjjerature  decreases  to 
T*„„.  „-25"F  (!•,„„  „  -13.9'C),at 
which  time  the  draw  shall  be 
immediately  terminated.  (The  subscript 
n  shall  be  used  to  denote  quantities 
associated  with  the  final  draw)  If  a 
draw  is  not  occurring  at  an  elapsed  time 
of  one  hour,  a  final  draw  shall  be 
imposed  at  one  hour.  This  draw  shall  be 
immediately  terminated  when  the  outlet 
temperature  first  indicates  a  value  less 
than  or  equal  to  the  cut-off  temperature 
used  for  the  previous  draw  (T*m„.  „  -  1) 
For  cases  where  the  outlet  temperature 
is  close  to  T*„„,  „  -  1 .  the  final  draw 
shall  proceed  for  a  minimum  of  30 
seconds.  If  an  outlet  temperature  greater 
than  T*„m.  „-  1  is  not  measured  within 
30  seconds,  the  draw  shall  be 
immediately  terminated  and  zero 
additional  credit  shall  be  given  towards 
first-hour  rating  (i.e  ,  M*n  =  0  or  V*„  = 
0).  After  the  final  draw  is  terminated, 
calculate  and  record  the  average  outlet 
temperature  and  the  mass  or  volume 
removed  during  the  draw  (T'aei.  n  and 
M*„  or  V*„,  respectively). 

5.15     24-Hour  Simulated  Use  Test  During 
the  simulated  use  test,  a  total  of  &4.±3  1.0 
gallons  (243±3  8  liters)  shall  be  removed. 
This  value  is  referred  to  as  the  daily  hot 
water  usage  in  the  following  text. 

With  the  water  heater  turned  off,  fill  the 
water  heater  with  supply  water  and  apply 
pressure  as  descnbea  in  section  2  5  Turn  on 
the  water  heater  and  associated  heat  pump 
unit,  if  present.  After  the  cut-out  occurs,  the 
water  heater  may  be  operated  for  up  to  three 
cycles  of  drawing  until  cut-in.  and  then 
operating  unbl  cut-out,  prior  to  the  start  of 
the  test. 

At  this  time,  record  the  mean  tank 
temperature  (To),  and  the  electrical  and/or 
fuel  measurement  readings,  as  appropriate. 
Begin  the  24-hour  simulated  use  test  by 
withdrawing  a  volume  firom  the  water  heater 
that  equals  one-sixth  of  the  daily  hot  water 
usage.  Record  the  Ume  when  this  first  draw 
is  initiated  and  assign  it  as  the  test  elapsed 
time  (t)  of  zero  (0)  Record  the  average 
storage  tank  and  ambient  temperature  every 
15  minutes  throughout  the  24-hour  simulated 
use  test  unless  a  recovery  or  a  draw  is 
occurring.  At  elapsed  time  intervals  of  one, 
two,  three,  four,  and  five  hours  from  t  »  0. 
initiate  additional  draws,  removing  an 
amount  of  water  equivalent  to  one-sixth  of 


the  daily  hot  water  usage  with  the  maximum 
allowable  deviation  for  any  single  draw  being 
±  0.5  gallons  (1.9  liters).  The  quantity  of 
water  withdrawn  during  the  sixth  draw  shall 
be  increased  or  decreased  as  necessary  such 
that  the  total  volume  of  water  withdrawn 
equals  64  3  gallons  *  10  gallon  (243.4  liters 
±  3  8  liters). 

All  draws  during  the  simulated  use  test 
shall  he  made  at  flow  rates  of  3  0  gallons  ± 
0.25  gallons  per  minute  (114  liters  ±  0.95 
liters  per  minute).  Measurements  of  the  inlet 
and  outlet  temperatures  shall  be  made  15 
seconds  after  the  draw  is  initiated  and  at 
every  subsequent  5-second  interval 
throughout  tne  duration  of  each  draw  The 
arithmetic  mean  of  the  hot  water  discharge 
temperature  and  the  cold  water  inlet 
temperature  shall  be  detemiined  for  each 
draw  (t<i„, ,  and  t„  J  Determine  and  record 
the  net  mass  or  volume  removed  (M,  or  V, ). 
as  appropnate,  after  each  draw 

At  the  end  of  the  recovery  pwriod  followmg 
the  first  draw,  record  the  maximum  mean 
tank  temperature  observed  after  cut-out.  tm»« 
I.  and  the  energy  consumed  bv  an  electric 
resistance,  gas  or  oil  Tired  water  heater.  Qr. 
For  heat  pump  water  heaters  the  total 
electrical  energy  consumed  during  the  first 
recovery  by  the  heat  pump  (in(  luding 
compressor,  fan,  controls,  pump,  etc.)  and.  if 
applicable,  by  the  resistive  eiement(s)  shall 
be  recorded  as  Q, 

At  the  end  of  the  recovery  pwricni  that 
follows  the  sixth  draw   determine  and  record 
the  total  electrical  ener^v  and  or  fossil  ^Jel 
consumed  since  the  beginning  of  the  test,  (J^ 
In  preparation  for  determining  the  energy 
consumed  during  standby,  record  the  reading 
given  on  the  electrical  energy  (watt-hour) 
meter,  the  gas  meter,  and/or  the  scale  used 
to  determine  oil  consumption,  as 
appropnate   Record  the  maximum  value  of 
the  mean  tanit  temperature  after  cut-out  as 
Tm..  Except  as  noted  t)e!i)w   allow  the  water 
heater  to  remain  in  ttie  standby  mode  until 
24  hours  have  elapsed  from  the  start  of  the 
test  (i.e..  since  =  0)   Prevent  the  water  heater 
from  beginning  a  recovery  cycle  during  the 
last  hour  of  the  test  by  turning  off  the  electric 
fx)wer  to  the  electrical  heating  elements  and 
heat  pump,  if  present,  or  by  turning  down  the 
fuel  supply  to  the  main  burner  at  an  elapsed 
time  of  23  hours   If  a  recovery  is  talcing  place 
at  an  elapsed  time  of  23  hours  wait  until  the 
recovery  is  complete  before  reducing  the 
electrical  and/or  fuel  supply  to  the  water 
heater  At  24  hours,  record  the  mean  tank 
temperature,  fz*.  and  the  electric  and/or  fuel 
instrument  readings  Determine  the  total 
fossil  fuel  or  electrical  energy  consumption, 
as  appropriate,  for  the  entire  24hour 
simulated  use  test.  Q   Record  the  time 
interval  between  the  time  at  which  the 
maximum  mean  tank  temperature  is  observed 
after  the  sixth  draw  and  the  end  of  the  24- 
hour  test  as  Kt,  I   Record  the  time  during 
which  water  is  not  being  withdrawn  from  the 
water  heater  during  the  entire  24-hour  period 
as  Kb,  3. 

5.2     Instantaneous  Gas  and  EJectnc  Water 
Heaters 

5.2.1     SetUng  the  Outlet  Discharge 
Temperature  Initiate  normal  operation  of  the 
water  heater  at  the  full  input  rating  for 
electric  instantaneous  water  heaters  and  at 
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the  maximum  firing  rate  specified  by  the 
manufacturer  for  gas  'nstantaneous  water 
heaters  Monitor  the  discharge  water 
temperature  and  set  to  a  value  of  135^  1  5°F 
(57  2%;  t  2  8°C)  in  accordance  with  the 
manufacturer's  instructions  If  the  water 
heater  is  not  capable  of  providing  this 
discharge  temperature  when  the  flow  rate  is 
3.0  gallons  t  0  25  gallons  per  minute  (U  4 
liters  +  0  95  liters  per  minute),  then  adiust 
the  fiow  rate  as  necessary  to  achieve  the 
sfjecified  discharge  water  temp>erature 
Record  the  corresponding  flow  rate  as  Vm», 

5.2.2     Additional  Hequirf merits  for 
Variable  Input  Instantaneous  Ckis  Wafer 
Heaters  If  the  instantaneous  water  heater 
incorporates  a  controller  that  permits 
operation  at  a  reduced  input  rate,  adiusf  the 
flow  rate  as  necessary  to  achieve  a  discharge 
water  temperature  of  135°F  t  5°F  (57  2°C  l 
2.8°C)  while  maintaining  the  minimum  input 
rate  Record  the  correspwnding  flow  rate  as 
Vmin  If  an  outlet  temperature  of  ISS'F  t  5°¥ 
(57  2°C  t  2  8°r)  cannot  be  achieved  at  the 
minimum  flow  rate  permitted  by  the 
instantane<Jus  water  healer,  record  the  flow- 
rate  as  V'mir  and  the  corresponding  outlet 
tempjerature  as  Tmm 

5.2  3     Maximum  GPM  Bating  Test  for 
Instantaneous  Water  Heaters  Establish 
normal  water  heater  operation  at  the  full 
input  rate  for  electric  instantaneous  water 
heaters  and  at  the  maximum  firing  rate  for 
gas  instantaneous  water  heaters  with  the 
discharge  water  temperature  set  in 
accordance  with  Section  5.2  1   During  the  10- 
minute  test,  either  collect  the  withdrawn 
water  for  later  measurement  of  the  total  mass 
removed,  or  alternatively,  use  a  water  meter 
to  directly  measure  the  water  volume 
removed. 

.^fter  recording  the  scale  or  water  meter 
reading,  initiate  water  flow  throughout  the 
water  heater  record  the  inlet  and  outlet 
water  temperatures  beginning  15  seconds 
after  the  start  of  the  test  and  at  subsequent 
5-second  intervals  throughout  the  duration  of 
the  test  At  the  end  of  10  minutes,  turn  off 
the  water  Determine  the  mass  of  water 
collected.  Miom.  in  pounds  (kilograms),  or  the 
volume  of  water.  V,oit..  m  gallons  (liters). 

5  2  4   24-hour  Simulated  Use  Test  for  Gas 
Instantaneous  Water  Heaters 

5.2.4.1     Fixed  Input  Instantaneous  Water 
Heaters  Establish  normal  of>eration  with  the 
discharge  water  temperature  and  flow  rate  set 
to  values  of  1  35°F  t  5°F  (57  2°C  t  2,8°C)  and 
Vm..  per  Section  5  2  1,  respectively  With  no 
draw  occurring,  record  the  reading  given  by 
the  gas  meter  and/or  the  electrical  energy 
meter  as  appropnate  Begin  the  24-hour 
simulated  use  test  by  drawing  an  amount  of 
water  out  of  the  water  heater  equivalent  to 
one-sixth  of  the  daily  hot  water  usage  Record 
the  time  when  this  first  draw  is  initiated  and 
designate  it  as  an  elapsed  time,  t,  of  0  ,^t 
elapsed  time  intervals  of  one,  two.  three. 
four,  and  five  hours  from  t  =  0.  initiate 
additional  draws,  removing  an  amount  of 
water  equivalent  to  one-sixth  of  the  daily  hot 
water  usage,  with  the  maximum  allowable 
deviation  for  any  single  draw  being  ♦  0  5 
gallons  (19  litersl   The  quantitv  of  water 
drawn  during  the  sixth  draw  shall  be 
increased  or  decreased  as  necessary  such  that 
the  total  volume  of  water  wilhcirawn  equals 


64  3  gallons  ±10  gallons  (243  4  liters  ±  3.8 

liters) 

Measurements  of  the  inlet  and  outlet  water 
temperatures  shall  be  made  15  seconds  after 
the  draw  is  initiated  and  at  evec\  5-second 
interval  thereafter  throughout  the  duration  of 
the  draw  The  arithmetic  mean  of  the  hot 
water  discharge  temperature  and  the  cold 
water  inlet  temperature  shall  be  determined 
for  each  draw  Record  the  scale  used  to 
measure  the  mass  of  the  withdrawn  water  or 
the  water  meter  reading,  as  apprtjpnate.  after 
each  draw  At  the  end  of  the  recoven  period 
following  the  first  draw,  determine  and 
record  the  fossil  fuel  or  electrical  energy 
consumed  Q,  Followmg  the  sixth  draw  and 
subsequent  recover\\  allow  the  water  heater 
to  remain  in  the  standby  mode  until  exactly 
24  hours  have  elapsed  since  the  start  of  the 
test  (i.e.,  since  x  =  01   At  24  hours,  record  the 
reading  given  by  the  gas  meter  and  or  'he 
electrical  energy  meter  as  appropriate 
Determine  the  fossil  fuel  or  electrical  energy 
consumed  during  the  entire  24-hiour 
simulated  use  test  and  designate  the  quantity 
asQ. 

5.2.4.2     Variable  Input  Instantaneous 
Water  Heaters  If  the  instantaneous  water 
heater  incorporates  a  controller  that  permits 
continuous  operation  at  a  reduced  mput  rate. 
the  first  three  draws  shall  be  conducted  using 
the  maximum  flow  rate.  \'m^  while 
removing  an  amount  of  water  equivalent  to 
one-sixth  of  the  dailv  hot  water  usage,  with 
the  maximum  allowable  deviation  for  anv 
one  of  the  three  draws  being  i  0  5  gallons 
(1  9  litersl  The  second  three  draws  shall  he 
conducted  at  Vm„  If  an  outlet  temperature  of 
n5°F±  5°F(57  2°C;  l  2  8°Ci  could  not  be 
achieved  at  the  minimum  flow  rate  permitted 
b\  the  instantaneous  water  heater  the  las; 
three  draws  should  be  iengtheneo  such  that 
the  volume  removed  is: 


64.3  gal 


'4.5.6 


77°  F 


6  [(T„.„-58''F)_ 


or 


243  L 


'4.5.6 


42.8°  C 


(T„„-14.4°C) 


where  Tmir  's  the  outlet  water  temperature  at 
the  flow  rate  V'mo.  as  determined  in  Section 
5  2  1.  and  where  the  maximum  allowable 
variation  for  any  one  of  the  three  draws  is  ± 
0  5  gallons  (19  liters).  The  quantity  of  water 
withdrawn  during  the  sixth  draw  shall  be 
increased  or  decreased  as  necessary  such  that 
the  total  volume  of  water  withdrawn  equals 
(32,15  -t-  3Tl»V4jjs)  t  1.0  gallons 
({121.7  +  3«V  4_v6)±3.8  liters). 

Measurements  of  the  inlet  and  outlet  water 
temperatures  shall  be  made  5  seconds  after 
a  draw  is  initiated  and  at  every  5-second 
interval  thereafter  throughout  the  duration  of 
the  draw  Determine  the  arithmetic  mean  of 
the  hot  water  discharge  temperature  and  the 
cold  water  inlet  temperature  for  each  draw. 
Record  the  scale  used  to  measure  the  mass 
of  the  withdrawn  water  or  the  water  meter 
reading,  as  appropnate   after  each  draw.  At 
the  end  of  the  recovery  penod  following  the 
first  draw,  determine  and  record  the  fossil 


fuel  or  electrical  energy  consumed.  Q,.  mm- 
Likewise,  record  the  reading  of  the  meter 
used  to  measure  fossil  fuel  or  electrical 
energy  consumption  prior  to  the  fourth  draw 
and  at  the  end  of  the  recovery  period 
following  the  fourth  draw,  and  designate  the 
difference  as  Q,j„„,.  Following  the  sixth  draw 
and  subsequent  recovery,  allow  the  water 
heater  to  remain  in  the  standby  mode  until 
exactly  24  hours  have  elapsed  since  the  start 
of  the  test  (i.e.,  since  t=0).  At  24  hours, 
record  the  reading  given  by  the  gas  meter 
and/ or  the  electrical  energy  meter,  as 
appropriate  Determine  the  fossil  fuel  or 
electrical  energy  consumed  during  the  entire 
24-hour  simulated  use  test  and  designate  the 
quantity  as  Q. 

6.  Computations 

6.1     Storage  Tank  and  Heat  Pump  Water 
Heaters 

611     Storage  TonJc  Co pociJy  The  storage 
tank  capacity  is  computed  using  the 
folloMdng:  •> 


v«  = 


(w,-w,) 


Where; 

V«  =  the  storage  capacity  of  the  water  heater. 

gal  (L). 
Wr  3  the  weight  of  the  storage  tank  when 

completely  filled  with  water,  lb  (kg), 
W,  =  the  (tare)  weight  of  the  storage  tank 

when  completely  empty,  lb  (kg). 
p  2  the  density  of  water  used  to  fill  the  tank 

measured  at  the  temperature  of  the 

water,  lb/gal  (kg/L) 

6.1.2.    First-Hour  Rating  Compu  tation  For 
the  case  in  which  the  final  draw  is  initiated 
at  or  prior  to  an  elapsed  time  of  one  hour, 
the  first-hour  rating  shall  be  computed  using. 


F.=iv: 


Where: 

n  =  the  number  of  draws  that  are  completed 
during  the  first-hour  rating  test, 

V*,  =  the  volume  of  water  removed  during 
the  ith  draw  of  the  first-hour  rating  test, 
gal  (L) 

or,  if  the  mass  of  water  is  being  measured, 


V'  =^ 


Where: 

M*,  =  the  mass  of  water  removed  during  the' 
ith  draw  of  the  first-hour  rating  test,  lb 
(kg), 
p  =  the  water  density  corresponding  to  the 
average  outlet  temperature  measured 
during  the  ith  draw,  (t'd^.  i).  lb/gal  (kg/ 
L). 
For  the  case  in  which  a  draw  is  not  in 
progress  at  the  elapsed'time  of  one  hour  and 
a  final  draw  is  imp>osed  at  the  elapsed  time 
of  one  hour,  the  first-hour  rating  shall  be 
calculated  using 


Federal   h.       t.-r/Vol.  63.  No.  90/Monday.  May  11,  1998/Rules  and  Regulations 


fh,=iv.%v: 


■•I 


I '  - 1  ■     ^ 

'dtl.n       'navn-l 

r=«  _-•       "" 

T  —  T 

^  *dtl.i»-l       'nim.n-1  _, 


defined  above,  and 

V*„  =  the  volume  of  water  drawn  during  the 

nth  (final)  draw  of  the  first-hour  rating 

test,  gal  (L) 
'f*M^ .  I  >  the  average  water  outJet 

temperatvire  measured  during  the 

(n  -  I)th  draw  of  the  first-hour  rating  test. 

•F  CC). 


i  'jKj,  =  itip  dverdgr  wdter  uutii-l  temperature 
measured  during  the  mh  (final)  draw  of 
the  first-hour  rating  test.  '¥  CC). 

T'mmji-  I  »  the  minimum  water  outlet 
tempwrature  measured  during  the 
(n-  l)th  draw  of  the  first-hour  rating  test, 
•FCC). 

6.1.3     Recovery  Efficiency  The  recovery 
efficiency  for  gas.  oil.  and  heat  pump  storage- 
type  water  heaters  is  computed  as: 


n,  = 


M,Cp,(T^,,  -T„,,)     V.p,Cp,{T„„.,  -T„) 


Qr 


Qr 


Wher«: 

Ml  =  total  mass  removed  during  the  first 
draw  of  the  24-hour  simulated  use  test, 
lb  (kg),  or.  if  the  volume  of  water  is  being 
measured. 

M. -V,  p, 

WTierB. 

V|  =  total  volume  removed  during  the  first 
draw  of  the  24-hour  simulated  use  test, 
gal  (L). 

Pi  3  density  of  the  water  at  the  water 

temperature  measured  at  the  point  where 
the  flow  volume  is  measured,  lb/gal  (kg/ 
L). 

Cpi  s  specific  heat  of  the  withdrawn  water, 
(t^u  *  t„.,)  /  2.  Btu/lb'K  (k|/kg*C). 

Tdd.i  -  average  water  outlet  temperature 

measured  during  the  first  draw  of  the  24- 
hour  simulated  use  test.  'F  CC) 

Tui.i  "  average  water  inlet  temperature 

measured  during  the  first  draw  of  the  24- 
hour  simulated  use  test.  "F  CC). 

Vm  =  as  defined  in  section  6.1.1. 

pj  X  density  of  stored  hot  water,  (t«,  i  ♦  to)/ 
2.  lb/gal  (kg/L) 

Cp]  s  specific  heat  of  stored  hot  water 
evaluated  at  {t„«.  i  ♦  f o)  /  2.  Btu/lb'F 
(kJ/kg.«C). 

Tmu.i  '  maximum  mean  tank  temperature 
recorded  after  cut-out  following  the  first 
draw  of  the  24-hour  simulated  use  test. 
•F  CC). 

1*0  -  maximum  mean  tank  temperature 

recorded  prior  to  the  first  draw  of  the  24- 
hour  simulated  use  test.  'F  CC). 

Q,  =  the  total  energy  used  by  the  water  heater 
between  cut-out  prior  to  the  first  draw 
and  cut-out  following  the  first  draw, 
including  auxiliary  energy  such  as  pilot 
lights,  pumps,  fans,  etc.,  Btu  (k)). 
(Electrical  auxiliary  energy  shall  be 
converted  to  thermal  energy  using  the 
following  conversion:  1  kWh  ^  3.412 
Btu.) 

The  recovery  efficiency  for  electric  water 
heaters  with  immersed  heating  elements  is 
assumed  to  be  98%. 

6.1.4     Hourly  Standby  Losses.  The  hourly 
standby  energy  losses  are  computed  as: 


Q«by- 


V„pCp(T„-T„) 


Qhr  = 

Where: 


n, 


Qiu  =  the  hourly  standby  energy  losses 

of  the  water  healer.  Btu/h  (k|/h). 

Qwby  -  the  total  energy  consumed  by  the 
water  heater  between  the  time  at  which 
the  maximum  mean  tank  temperature  is 
observed  after  the  sixth  draw  and  the 
end  of  the  24-hour  test  period.  Btu  (k)). 

Vm  ■  as  defined  in  section  6.1  1 

p  ■  density  of  stored  hot  water.  (1*24  ■♦■  tw) 
/  2.  lb/gal  (kg/L). 

Cp  «  specific  heat  of  the  stored  water,  ("f  j4  ■•• 
t«,)  /  2.  Btu/lb«*F  (kJ/kg«*C). 

i* j4  '  the  mean  tank  temperature  at  the  end 
of  the  24-hour  simulated  use  test.  °F  CC). 

Tui  '  the  maximum  mean  tank  temperature 
observed  after  the  sixth  draw.  "F  CC). 

i1r  ~  as  defined  in  section  6.1.3. 

TMby.  I  a  elapsed  time  between  the  time  at 
which  the  maximum  mean  tank 
temperature  is  observed  after  the  sixth 
draw  and  the  end  of  the  24-hour 
simulated  use  test.  h. 
The  standby  heat  loss  coefficient  for  the 

tank  is  computed  as: 


T  -T 

'i.itl>y.l       '•.uby, 


Wher«: 

UA  -  standby  heat  loss  coefficient  of  the 
storage  tank.  Btu/h»*F  (kI/h»*C). 

Qu  3  as  defined  in  this  section. 

ti.  Mi>y.i=  overall  average  storage  tank 

temperature  between  the  time  when  the 
maximum  mean  tank  temp)erature  is 
observed  after  the  sixth  draw  and  the 
end  of  the  24-hour  simulated  use  test.  *F 
(•C) 

T^  «t>y.|3  overall  average  ambient  temperature 
between  the  time  when  the  maximum 
mean  tank  temperature  is  observed  after 
the  sixth  draw  and  the  end  of  the  24- 
hour  simulated  use  test.  'F  CC). 
6. 1  5     Daily  Water  Heating  Energy 

Consumption.  The  daily  water  heating  energy 

consumption.  C^.  is  computed  as: 


Qd=Q- 


V„pCp(T2,-T„) 


nr 


Where: 


^uby.l 


Q  -  total  energy  used  by  the  water  heater 
during  the  24-hour  simulated  use  test 
including  auxiliary  energy  such  as  pilot 
lights,  pumps,  fans.  etc..  Btu  (kj). 
(Electrical  auxiliary  energy  shall  be 
converted  to  thermal  energy  using  the 
following  conversion:  1  kWh  z  3.412 
Btu.) 
Vm  =  as  defined  in  section  6.1.1. 
p=  density  of  the  stored  hot  water.  (tj4  +  to) 

/  2.  lb/gal  (kg/L). 
Cp  =  sp>ecific  heat  of  the  stored  water,  (tj4  ■»■ 

to)  /  2.  Btu/lb«-F  (kJ/kg.*C). 
t24  =  mean  tank  tempwrature  at  the  end  of  the 

24-hour  simulated  use  test.  "F  CC). 
to  =  mean  tank  temperature  at  the  beginning 
of  the  24-hour  simulated  use  test, 
recorded  one  minute  before  the  first 
draw  is  initiated,  'F  ("C). 
Ti,  =  as  defined  in  section  6.1.3. 

6  1.6     Adjusted  Daily  Water  Heating 
Energy  Consumption  The  adjusted  daily 
water  heating  energy  consumption,  Qj,,  takes 
into  account  that  the  temperature  difference 
between  the  storage  tank  and  surrounding 
ambient  air  may  not  be  the  nominal  value  of 
67  5'F  (135^-67.5^)  or  37.5*C  (57.2°C- 
19.7'0  due  to  the  10°F  (5.6°C)  allowable 
variation  in  storage  tank  temperature,  135°F 
±  5'F  (57  2*C  ±  2.8"C),  and  the  5°F  (2.8*C) 
allowable  variation  in  surrounding  ambient 
temperature  65  'F  (18.3»C)  to  70'F  (21  I'd. 
The  adjusted  daily  water  heating  energy 
consumption  is  computed  as: 

Q*.  =  Qd  -  [(t.»j  2   -   t.  uhyj)  -  (135'F 

-  67.5'F)J  UAx^,^,  2 

Of  (2*.  =  Qd  -  l(f.^  I  -  fa.  «^.  i)  -  {57. rc 

-  19.rC)]UAz^2 
Where: 

04.  =  the  adjusted  daily  water  heating  energy 
consumption.  Btu  (k)). 

Qd  =  as  defined  in  section  6  1.5. 

twby.  J  =  the  mean  tank  temperature  during 
the  total  standby  portion,  tabr.  2,  of  the 
24-hour  test.  T  CC). 

t».  Mby.  2  =  the  average  ambient  tempierature 
during  the  total  standby  portion.  i«»,.  2, 
of  the  24-hour  test,  *F  CC). 

UA  =  as  defined  in  section  6.1.4 

x«b,.  2  *  the  number  of  hours  during  the  24- 
hour  simulated  test  when  water  is  not 
being  withdrawn  from  the  water  heater. 

A  modification  is  also  needed  to  take  into 
account  that  the  temperature  difference 
between  the  outlet  water  temperature  and 
supply  water  temperature  may  not  be 
equivalent  to  the  nominal  value  of  77"? 
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(135°F-58°F1  or  42  8=^:  !5"  J%:--.4  A'Ci  Thf 
following  equations  adius!  tne  experimental 
data  tn  a  nommai  TT'F  !4J  H'-f'l  •em[>>Ta?are 
rise 

The  energy  used  to  h>'a;  water  Htu/day  (k)/ 
day),  mav  be  computed  a.*- 

6  M  r    I T  T     ] 

»-.  '  '  1^    pi  I  'ae  '  m,  I  / 

1=1  Mr 

Where 

M,  =  the  mass  withfirawr;  for  t.he  r.r,  itraw  (i 

=  1  to  6).  ib  iitg' 
r.„,  =  the  specific  heat  of  the  water  ot  "he  .'^h 

draw   Bfu!b«°F!krkg»''(:) 
Tj,,     =  the  average  water  outlet  temf)€rature 

nieasurt'd  during  the  ith  draw  {i=1  to  6). 

°F  ;°c: 

tm.  1  =  the  average  water  miet  teraperatu.'^ 
measured  during  the  ;th  draw  (i  =  l  to  6), 
•F  CC). 

T\,  =  as  defined  in  section  6.1.3. 
The  energy  required  to  heat  the  same 

quantity  of  water  over  a  77*F  (42.8*C) 

temperature  r:se  B'u/day  (kj/daylfis: 


Qhv-  "'y      2- 


M,C    r.  v^"!-  ^  '^^T) 


n, 


The  difference  tietween  these  two  valvies  i"- 

or  C>HWD  =  Qhv,  ai  *•     t       C^v» 
which  nnust  be  added  to  the  adjusted  dailv 
water  heating  energv  consumption  value 
Thus,  the  daily  energy  consumption  value 
which  takes  into  account  that  the 
temperature  difference  t>etween  the  storage 
tank  and  ambient  temperature  may  not  be 
67  5°F  \'\~  S'^:!  and  that  the  temperature  rise 
acmss  the  s;iirage  tank  mav  n(it  be  7"°F 
i4i  R='(:,  IS 

6  ]  "     Energv  Fador  The  energy  factor   Ef 
is  computed  av 


Ef  =  I 


\^--V  -'^K=Y 


Q^ 


or 


E,  =  2^  —^ ^ ^- 

1=1  ^dm 

Where: 

^'.,^  -  'he  modified  dailv  water  heatiog 
"Hfrgv  consumption  as  computed  io 

d(  !ordance  with  section  6  16.  Btu  [Y]] 
.M,  =  ir.e  mass  withdrawn  for  the  :!h  draw 

(i  =  1  to  bi.  lb  ikg; 
Cp,  =  the  spec:ific  heat  of  tne  water  o!  tne  ith 

:raw    Btu/!b  °F  (kl  kg  %:. 
6.1.8     Annua!  Energy  Consumption  The 
annua!  energy  consumption  for  storage-typt; 
rtnd  neat  pump  water  heaters  is  computed  as 

Where. 


^j„  =  the  modified  dailv  water  heating 
energv  consu.mption  as  computed  in 
accordance  with  sefion  ti  16   Bt.i  (kJ). 
ibT  =  the  number  of  davs  :n  a  vear 
6.2     instunlaneous  WaJtr  Heatfn, 
6.2.1     Maximum  GPM  (Lmmj  Rating 
Computation  Compute  the  maximum  gpm 
(L/minl  rating  as 


nr  F, 


l(Mp!(P*^'F     58°  F) 


which  may  ix;  expressev:  o> 


¥. 


M..JT^:-Tn) 


loiPir^^F 


M 


JT  }■ 


^rr  !   'ck- 


-r.) 


10!pM4:.R'C) 


Where 

M.oir  =  '-t^.p  mass  oi  water  coiit-i  'ed  during  the 

U). minute  test   ib  (kg; 
Tj»  =  t.'ie  average  deiiverv  temperHt;.re.  'F 

T,.„  =  the  average  inlet  temperat.ire    ';   (°C). 
i.  =  the  density  of  water  at  the  averaK'- 
dehvery  temperature    ib  ga.  :  ii.g  Li 
if  a  water  meter  is  used  tne  maxin-iii.m  gpm 
(L  mm;  rating  is  tonjputec  o>- 

Vo.(Tdei-Ti„) 

ma,     -^      10(77°  F) 

^'lOmSTdel  ~  'in) 

'""    "         10(42, 8»C) 

Wnere 

\'  :xv.  =  the  volume  n!  water  measure::  during 

the  10-m;nute  test  gal  IL- 
T«:  =  as  defined  m  this  section 
tin  =  as  defined  m  this  section. 

6.2  2     Reco\-er\- Efficienc\ 

6.2.2  1      Fixed  Input  Instantcneous  Water 
Heaters  Tne  r^r ovpr\  efficiency  is  computed 
as: 


MC 


Tlr  = 


'del.  I 


-V.) 


o 


Cp,  =  specific  heat  of  the  withdrawn  water. 

(taeui  ♦  T„.,)  /  2.  Btu/lb  'F  (kj/kg  'Q. 
t<»d.  I  =  average  water  outlet  temperature 
measured  during  the  first  draw  of  the  24- 
hour  simulated  use  test.  'F  C^). 
tm,  I  =  average  water  inlet  temperature 

measured  during  the  first  draw  of  the  24- 
hour  simulated  use  test.  *F  CC). 
Qr  z  the  total  energy  used  by  the  water  heater 
between  cut-out  prior  to  the  first  draw 
and  cut-out  following  the  first  draw, 
including  auxiliary  energy  such  as  pilot 
lights,  pumps,  fans,  etc.,  Btu  (kJ). 
(Electrical  auxiliary  energy  shall  be 
converted  to  thermal  energy  using  the 
following  conversion:  1  kWh  =  3.412 
Btu.) 
6.2.2.2     VinriabJe  Input  Instantaneous 
Water  Heaters.  For  instantaneous  water 
heaters  that  have  a  variable  firing  rate,  two 
recovery  efficiency  values  are  computed,  one 
at  the  maximum  input  rate  and  one  at  the 
minimum  input  rate.  The  recovery  efficiency 
used  in  subsequent  computations  is  taken  as 
the  average  of  these  two  values.  The 
maximum  recovery  efficiency  is  computed 
as: 


Where: 

Ml  =  total  mass  removed  during  the  first 
draw  of  the  24-hour  simulated  use  test, 
lb  (kg),  or,  if  the  volume  of  water  is  being 
measured. 

M    =  V,    p 

Wnere: 

V    =  total  volume  removed  during  the  first 

draw  of  the  24 -hour  simulated  use  test, 

gal  iL; 
(.•>=  densitv  of  trie  water  at  tne  water 

te.mperature  measured  at  the  point  where 

the  flow  volume  is  measured,  lb/gal  (kg/ 

L). 


1r. 


Where: 

Ml  3  as  defined  in  section  6.2.2.1. 

Cpi  3  as  defined  in  section  6.2.2.1. 

tdoi,  1  =  as  defined  in  section  6.2.2.1. 

t«.  1  =  as  defined  in  section  6.2.2.1. 

Or.  mu  =  the  total  energy  used  by  the  water 
heater  between  burner  cut-out  prior  to 
the  first  draw  and  burner  cut-out 
following  the  first  draw,  including 
auxiliary  energy  such  as  pilot  lights.  Btu 
(kJ). 
The  minimum  recovery  efficiency  is 

computed  as: 


%. 


M4Cp4(Tde..«-Ti„.4) 


Where: 

M«  =  the  mass  withdrawn  during  the  fourth 

draw,  lb  (kg),  or.  if  the  volume  of  water 

is  being  measured, 

M4=V4p 

Where: 

V4  =  total  volume  removed  during  the  first 

draw  of  the  24-hour  simulated  use  test, 

gal  (L). 
p  3  as  defined  in  6.2.2.1 
Cp4  =  the  specific  heat  of  water.  Btu/lb"F  (kJ/ 

kg°C). 
td«i.  4  =  the  average  delivery  temperature  for 

the  fourth  draw.  T  CC) 
t*,  4  =  the  average  inlet  temperature  for  the 

fourth  draw,  T  CC). 
Or.  DM  =  the  total  energy  consumed  between 

the  beginning  of  the  fourth  draw  and 

burner  cut-out  following  the  fourth  draw. 

including  auxiliary  energy  such  as  pilot 

lights,  Btu  (kJ). 
The  recovery  efficiency  is  computed  as: 


[Ut  I 


H' 


■ii 


Ir.mM+nr. 


1r  = 


Where: 

nr  mu  *  as  calculated  above. 

nrjnai  °  as  Calculated  above. 

6.2.3     Daily  Water  Heating  Energy 
Consumption  The  daily  water  heating  energy 
consumption.  Qj.  is  computed  as. 

Where: 

Q  3  the  energy  used  by  the  instantaneous 

water  heater  during  the  24-hr  simulated 

use  test. 

A  modiflcation  is  needed  to  take  into 
account  that  the  temperature  difference 
between  the  outlet  water  temperature  and 
supply  water  temperature  may  not  be 
equivalent  to  the  nominal  value  of  77*? 
(nS'F  -  58'F)  or  42.8*C  (57  2'C  -  14.4*C). 
The  following  equations  adjust  the 
experimental  data  to  a  nominal  77*F  (42.8*C) 
temperature  rise. 

The  energy  used  to  heat  water  may  be 
computed  as: 


Qhw=£ 


M.Cp.(T, 


del.  I       'in.  I J 


..I  Tlr 

Where: 
M,  =  the  mass  withdrawn  during  the  ith 

draw,  lb  (kg). 
Cp,  3  the  specific  heat  of  water  of  the  ith 

draw,  Btu/lb'F  (kj/kg  ("C). 
I'm.!  '  the  average  delivery  temperature  of 

the  ith  draw.  'F  CC). 
Tn.,  a  the  average  inlet  temperature  of  the  ith 

draw.  T  CC). 
i\,  =  as  calculated  in  section  6.2.2.2. 

The  energy  required  to  heat  the  same 
quantity  of  water  over  a  77T  (42.8*0 
temperature  rise  is: 


^M.Cp.(135''F-5rF) 

QhW.77*F-2* 

i-l  "Ir 

»  M^J5T2^C-144^ 
or  Qhw.  «2j«c  =  2- 1 

i-l  'tt 

Where: 
Ml  z  the  mass  withdrawn  during  the  rth 

draw,  lb  (kg). 
Cp,  =  the  specific  heat  of  water  of  the  ith 

draw.  Btu/lb'F  (kj/kg  CC). 
T),  s  as  calculated  above. 
The  difference  between  these  two  values  is: 

QhwO  =  Qhw    TT-f    -    Qtn/ 

or  Qtrwn  =  Qtrw.  «  re  ~  Qtfw 
which  much  be  added  to  the  daily  water 
heating  energy  consumption  value.  Thus,  the 
daily  energy  consumption  value  which  takes 
into  account  that  the  temperature  rise  across 
the  storage  tank  may  not  oe  77*F  (42.8*C)  is: 
Q*<  =  Qtf  -*-  Qhwd 

6.2.4     Energy  Factor.  The  energy  foctor.  Ef, 
is  computed  as: 

6  M,C    (135»F-58°F) 

'^-^ o 


or 


_  6  M,Cp.(57.2»C-14.4»C) 
Ef  "2- 


Where: 

Qdn  s  the  daily  water  heating  energy 

consumption  as  computed  in  accordance 

with  section  6.2.3.  Btu  (k)). 
M,  z  the  mass  associated  with  the  ith  draw. 

lb  (kg). 
Cpt  ^  the  specific  heat  of  water  computed  at 

a  temperature  of  (58'F  +  135"F)  /  2,  BtW 

lb  "F  1(14. 4*C  *  57  2*C)  /  2,  kj/kg  "Cj. 
6.2.5     Annual  Energy  Consumption.  The 
annual  energy  consumption  for 
instantaneous  type  water  heaters  is  computed 
as: 

f?«ii«i«i/  -  365  X  ^a 
Where: 


Q^ni  =  the  modified  daily  energy 

consumption.  Btu/ day  (k)/day). 
365  =  the  number  of  days  in  a  year. 

7  Ratings  for  Untested  Models 

In  order  to  relieve  the  test  burden  on 
manufocturers  who  offer  water  heaters  which 
differ  only  in  fuel  type  or  power  input, 
ratings  for  untested  models  may  be 
established  in  accordance  with  the  following 
procedures.  In  lieu  of  the  following 
procedures  a  manufacturer  may  elect  to  test 
the  unit  for  which  a  rating  is  sought. 

7.1  Gas  Water  Heaters.  Ratings  obtained 
for  gas  water  heaters  using  natural  gas  can  be 
used  for  an  identical  water  heater  which 
utilizes  propane  gas  if  the  input  ratings  are 
within  *  10%. 

7.2  Electric  Water  Heaters 

7  2.1     First-Hour  Rating.  If  an  electric 
storage-type  water  heater  is  available  with 
more  than  one  input  rating,  the  manufacturer 
shall  designate  the  standard  input  rating,  and 
the  water  heater  need  only  be  tested  with 
heating  elements  at  the  designated  standard 
input  ratings.  The  fu^thour  ratings  for  units 
having  power  input  rating  less  than  the 
designated  standard  input  rating  shall  be 
assigned  a  first-hour  rating  equivalent  to  the 
first  draw  of  the  first-hour  rating  for  the 
electric  water  heater  with  the  standard  input 
rating.  For  units  having  p>ower  inputs  greater 
than  the  designated  standard  input  rating,  the 
first-hour  rating  shall  be  equivalent  to  that 
measured  for  the  water  heater  with  the 
standard  input  rating 

7.2.2     Ene/xy  f"oc(or  The  energy  factor  for 
identical  electric  storage-type  water  heaters, 
with  the  exception  of  heating  element 
wattage,  may  use  the  energy  factor  obtained 
during  testing  of  the  water  heater  with  the 
designated  standard  input  rating. 
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Of  .Ar'Mt  NT  Of-  HEALTH  AND 
HUMAN  5LHVICES 

National  Institutes  of  Health 

Recombinant  DNA  Research:  Actions 
Under  the  Guidelines 

agency:  National  Institutes  of  Health 

(NIH),  PHS.  DHHS 

ACTION:  Notice  of  Actions  Under  the 

NIH  Guidelines  for  Researt:h  Involving 

Recombinant  DNA  Molecules  (NIH 

Guidelines). 

summary:  This  notice  sets  forth  actions 
to  be  taken  by  the  Director.  National 
Institutes  of  Health,  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496.  amended  59  FR  40170,  60  FR 
20726.  61  FR  1482.  61  FR  10004,  62  FR 
4782,  62  FR  53335,  62  FR  56196.  62  FR 
59032.  and  63  FR  8052). 
FOR  FURTHER  INFORMATION  CONTACT: 
Background  dot:umentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Re<:ombinant  DNA 
Activities  (ORDA),  National  Institutes  of 
Health.  MSC  7010.  6000  Executive 
Boulevard.  Suite  302.  Bethesda, 
Maryland  20892-7010.  Phone  301-496- 
9838,  FAX  301-496-9839  The  ORDA 
web  site  is  located  at  http:// 
www.nih.gov/od/orda/  for  further 
information  about  the  office. 
SUPPLEMENTARY  INFORMATION:  Today's 
actions  are  being  promulgated  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (NIH 
Guidelines).  The  proposed  aciions  were 
published  for  comment  in  the  Federal 
Register  on  February  11.  1998  (63  FR 
7054),  and  reviewed  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAG)  at  its  meeting  on  March  10.  1998. 

I.  Amendment  to  .\ppendix  M-I, 
Submission  Requirements — Human 
Gene  Transfer  Experiments,  Under  the 
NIH  Ciuidelines  Rpj^arding  Klectronic 
Submission  of  Protocols 

I-A.  Background  Information  and 
Decisions  on  Actions  Under  the  NIH 
Guidelines 

Appendix  M-I,  Submission 
Requirements — Human  Gene  Transfer 
Experiments,  of  the  NIH  Guidelines, 
stipulates  requirements  for  submission 
of  do<;uments  to  ORDA.  In  January  1998. 
Dr.  C.  Estuardo  Aguilar-Cordova.  a 
member  of  the  RAG.  participated  in  a 
pilot  test  with  ORDA  staff  regarding 
electronic  submission  of  documents  to 
ORDA.  In  this  test,  the  documents 
submitted  electronically  included  a 
human  gene  transfer  protocol;  responses 
to  Appendices  M-II  through  M-V. 
Points  to  Consider  in  the  Design  and 


buUiniiSion  01  protocols  lur  uie  i  ransier 
of  Recombinant  DNA  Molecules  into 
One  or  More  Human  Subjects  (Points  to 
Consider):  and  the  ORDA  registration 
document.  The  82-page  electronic 
submission,  including  tables, 
satisfactorily  proved  the  efficiency  and 
effectiveness  of  using  this  method  for 
submission  of  protocols. 

ORDA  recognizes  that  electronic 
submission  of  documents  is  an  accepted 
standard  of  practice  within  the  scientific 
community:  therefore,  this  practice  is 
not  novel.  The  practice  of  using  this 
medium  to  submit  formal  protocols  to 
ORDA,  however,  is  novel  and  requires 
amendments  to  the  NIH  Guidelines.  As 
a  result,  ORDA  proposed  to  amend 
Appendix  M-I  of  the  NIH  Guidelines  to 
provide  guidance  to  investigators 
regarding  optional  electronic 
submission  procedures. 

Electronic  submission  of  human  gene 
transfer  protocols  to  ORDA  offers 
several  distinct  advantages  over  the 
current  practice  of  submitting  protocols 
by  printed  matter,  including:  (1)  ORDA 
can  review  protocols  more 
expeditiously  because  they  are  received 
immediately:  (2)  electronic  submission 
allows  ORDA  to  search  protocols 
electronically  for  keywords  or  phrases: 

(3)  registration  tasks  performed  at  ORDA 
will  be  reduced  substantially  because 
the  investigator  has  already  completed 
most  of  the  registration  document  as 
part  of  the  electronic  submission;  and 

(4)  ORDA  can  facilitate  RAC  review  of 
the  protocol  by  forwarding  the  complete 
protocol  to  RAC  members  electronically. 

Appendix  M-I  is  proposed  to  read: 

"Appendix  M-I.  Submission 
Requirements — Human  Gene  Transfer 
Experiments 

"Investigators  must  submit  the  following 
material  (see  exemption  in  Appendix  M- 
Vlll-A,  Footnotes  of  Appendix  M)  to  the 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health/MSC  7010.  6000 
Executive  Boulevard.  Suite  302.  Bethesda. 
Maryland  20892-7010.  Phone  301-496-9838. 
FAX  301-496-9839  Investigators  may 
submit  this  material  electronically  and  can 
obtain  specific  instructions  from  the  ORDA 
home  p>age  (http://www.nih.gov/od/orda) 
regarding  electronic  submission 
requirements.  For  all  submissions,  whether 
printed  or  electronic.  ORDA  will  confirm 
receipt  within  three  working  days  after 
receiving  the  submission  Investigators 
should  contact  ORDA  if  they  do  not  receive 
this  confirmation. 

"Proposals  in  printed  form  and/or  in  an 
electronic  version  shall  be  submitted  to  NIH/ 
ORDA  in  the  following  order:  (1)  Scientific 
at>stract:  (2)  non-technical  abstract,  (3) 
Responses  to  Appendix  M-II  through  M-V, 
Description  of  the  Projx)sed.  Informed 
Consent,  Privacy  and  Confidentiality,  and 
Special  Issues  (the  pertinent  responses  can  be 


provided  in  the  protocol  or  as  an  appendix 
to  the  protocol):  (4)  clinical  protocol  as 
approved  by  the  local  Institutional  Biosafety 
Committee  and  Institutional  Review  Board: 
(5)  Informed  Consent  document  as  approved 
by  the  Institutional  Review  Board  (see 
Appendix  M-III.  Informed  Consent);  (6) 
appendices  (including  tables,  figures,  and 
manuscripts):  and  (7)  curricula  vilae — no 
more  than  two  pages  for  each  key 
professional  person  in  biographical  sketch 
format. 

"All  submissions  must  include 
Institutional  Biosafety  Committee  (IBC)  and 
Institutional  Review  Board  (IRB)  approvals 
and  their  deliberations  pertaining  to  your 
protocol.  IBC  approval  must  be  obtained  from 
each  institution  at  which  recombinant  DNA 
material  wtti  be  administered^o  human 
subjects  (as  opposed  to  each  institution 
involved  in  the  production  of  vectors  for 
human  application  and  each  institution  at 
which  there  is  ex  vivo  transduction  of 
recombinant  DNA  material  into  target  cells 
for  human  application).  Because  these 
written  IBC  and  IRB  approvals  require 
appropriate  signatures,  investigators  cannot 
submit  them  electronically.  Investigators 
should  submit  these  signed  approvals  either 
by  mail  or  by  facsimile  tmasmission. 

"Investigational  New  Drug  (IND) 
applications  shall  be  submitted  to  the  FDA  in 
the  format  described  in  21  CFR,  Chapter  I, 
Subchapter  D.  Part  312.  Subpart  B,  Section 
23.  IND  Content  and  Format  Submissions  to 
the  FDA  should  be  sent  to  the  Division  of 
Congressional  and  Public  Affairs,  Document 
Control  Center.  HFM-99.  Center  for  Biologies 
Evaluation  and  Research.  1401  Rockville 
Pike.  Rockville.  Maryland  20852-1448. 

"Note:  NIH/ORDA  will  accept  submission 
material  at  any  time.  However,  if  a  protocol 
is  submitted  less  than  eight  weeks  before  a 
scheduled  RAC  meeting  and  subsequently  is 
recommended  for  public  discussion  by  the 
full  RAC,  the  public  discussion  of  that 
protocol  will  be  deferred  until  the  next 
scheduled  RAC  meeting.  This  eight-week 
period  is  needed  to  ensure  adequate  time  for 
review  by  the  committee  memt>ers." 

During  the  March  10.  1998.  RAC 
meeting,  a  motion  was  made  that  the 
RAC  accept  the  proposed  action 
published  in  the  Federal  Register  of 
February  11,  1998  (63  FR  7054)  to 
permit  submission  of  human  gene 
transfer  protocols  to  ORDA  for 
registration  in  an  optional  electronic 
format,  as  opposed  to  the  printed 
materials.  The  motion  passed  by  a  vote 
of  9  in  favor,  0  opposed,  and  1 
abstention. 

The  actions  are  detailed  in  Section  I- 
B — Summary  of  Actions.  I  accept  the 
RAC  recommendations,  and  the  NIH 
Guidelines  will  be  amended 
accordingly. 
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I-B.  Summary  of  Actions 

I-B-1.  Amendments  to  .Appendix  M-I. 
Submission  Requirements— Human 
Gene  IVansffr  F,\pe'-inie:i!« 

A',';)erii1:x  M--i  ;^  ici  be  a::ipnded  t^ 

"Settion  M-I   Submission 
Requirements — Human  Gene  Transfer 
KxfMTiment.s 

I;.-.  t.s;.g<i:urs  must  submit  the  following 
material  (see  exemption  in  Appendix  M- 
Vlll-A.  Footnotes  of  .^ppendix  M)  to  the 
Office  of  Recombinant  DN.A  Activities, 
National  Institutes  of  Health  M.sr  -mn  f.OCX) 
Executive  Boulevard.  Suite  30.    H(  ':»•>.(;<; 
Maryland  20892-7010.  Phone  301-496-9838, 
FAX  301-496-9839.  Investigators  may 
submit  this  material  electronically  and  can 
obtain  specific  instructions  from  the  ORDA 
home  page  (http://www.nih.gov/od/or/orda) 
regarding  electronic  submission 
requirements.  For  all  submissions,  whether 
printed  or  electronic,  ORDA  will  confirm 
receipt  within  three  working  days  after 
receiving  the  submission.  Investigators 
should  contact  ORDA  if  they  do  not  receive 
this  confirmation. 

"Proposals  in  priniei:  !<irm  and/or  in  an 
electronic  ^►•'^,i  :.  '^hn.:  vie  submitted  to  NIH/ 
ORDA  in  uie  tij.;.  w:n>{  ordfr  (1)  Scientific 
abrtract:  (2)  non-techni(  H:  ntistra^  :    3 
Responses  to  .^pppnriix  M    U  'r.roag^  .M-V, 
Description  of  the  f**iipo>irii   intiirmed 
Consent.  P'lvac  ■>  an  :  (    iLJiViitiality,  and 
Special  Iss  jhs   t.ht'  (>♦•-. :-.ent  resfKinses  can  be 
provided  in  tne  protocol  or  as  an  appendix 
to  the  protocol);  (4)  clinical  protocol  as 
approved  by  the  local  Institutional  Biosafety 


Committee  and  Institutional  Review  Board; 
(5)  Informed  Consent  document  as  approved 
by  the  Institutional  Review  Board  (see 
Appendix  M-IIl,  Informed  Consent):  (6) 
appendices  (including  tables  figures,  and 
manuscripts);  and  (71  curricula  vitae — no 
more  than  two.  ;>dKt'^  tor  each  key 
professional  person  .;:  biographira!  sketch 
format 

"All  submissions  must  inciuae 
Institutional  Biosafety  Committee  (IBC)  and 
Institutional  Review  Board  (IRB)  approvals 
and  their  deliberations  pertaining  to  your 
protocol.  IBC  approval  must  be  obtained  from 
each  institution  at  which  recombinant  DNA 
material  will  be  administered  to  human 
subjects  (as  opptosed  to  each  institution 
involved  in  the  production  of  vectors  for 
human  application  and  each  institution  at 
which  there  is  ex  vivo  transduction  of 
recombinant  DNA  material  into  target  cells 
for  human  application).  Because  these 
written  IBC  and  IRB  approvals  require 
appropriate  signatures,  investigators  caimot 
submit  them  electronically.  Investigators 
should  submit  these  signed  approvals  either 
by  mail  or  by  facsimile  transmission. 

"Investigational  N>w  Dug  (IND) 
applications  s,na>.  :«■  ^.:t):nltted  to  the  FDA  in 
the  format  described  in  21  CFR.  Chapter  I, 
Subchapter  D.  Part  312,  Subpart  B,  Section 
23,  IND  Content  and  Format.  Submissions  to 
the  FDA  should  be  sent  to  the  Division  of 
Congressional  and  Public  Affairs.  Document 
Control  Center.  HFM-99.  Center  for  Biologies 
Evaluation  and  Research.  1401  Rockville 
Pikp  HxKs    IP   Maryland  20852-1448. 

"Note:  .NiH'ORDA  will  accept  submission 
material  at  any  time  However,  if  a  protocoal 
is  submitted  less  than  eight  weeks  before  a 


scheduled  RAC  meeting  ana  suusequeiui)  is 
recommended  for  public  discussion  by  the 
full  RAC,  the  public  discussion  of  that 
protocol  will  be  deferred  until  the  next 
scheduled  RAC  meeting.  This  eight-week 
period  is  needed  to  ensure  adequate  time  bx 
review  by  the  committee  members." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NflH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  virtually  every  NIH  and  Federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  man^'  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guideline.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated;  April  30,  1998. 
Harold  Vannus, 

Director.  National  Institutes  of  Health. 
[FR  Doc.  98-12327  Filed  5-6-98:  8:45  am) 
sil:_iwg  codf  t-uy-c  ^ 
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Part  V 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  6,  180.  570 
Nondiscrimination  in  Programs  and 
Activities  Receiving  Assistance  Under 
Title  I  of  the  Housing  and  Community 
Development  Act  of  1974:  Proposed  Rule 
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DEPAHTMENi  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRParts6.  180.570 

[Docket  No.  FR  40«2-P-01] 

RIN2501-AC28 

Nondiscrimination  in  Programs  and 
Activities  n»»<  *»iving  Assistance  Under 
Title  I  of  t^  '•  ►<  using  and  Community 
Development  Act  of  1974 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Proposed  rule. 

SUIMMARY:  This  proposed  rule  would 
establish  procedures  to  file  a  complaint 
for  a  claim  of  discrimination  under 
HUD"s  community  planning  and 
development  programs  modeled  on  the 
Department's  regulations  implementing 
the  prohibition  against  discrimination 
on  the  basis  of  disability  and  the 
regulations  implementing  the 
prohibition  against  discrimination  on 
the  basis  of  race,  color,  or  national 
origin  in  Federal  programs.  The  rule 
also  would  provide  that  hearings  on 
complaints  be  conducted  in  accordance 
with  HUD's  consolidated  hearing 
procedures  for  civil  rights  claims.  This 
rule  is  needed  to  inform  members  of  the 
public  how  to  file  complaints  and  how 
HUD  will  act  on  their  complaints. 

DATES:  Comments  due  date:  July  10. 
1998 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Regulations  Division. 
Office  of  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW. 
Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p  m  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Ryan.  Director.  Program 
Compliance  Division,  Office  of  Program 
Compliance  and  Disability  Rights. 
Office  of  Fair  Housing  and  Equal 
Opportunity.  Room  5240.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW  .  Washington  DC 
20410-5000.  telephone  (202)  708-0404. 
Hearing  or  speech-impaired  persons 
may  access  inis  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-80O-877-8339.  (Except  for 
the  "800"  number,  these  telephone 
numbers  are  not  toll-free.) 


8UPPLBMENTARY  INFORMATION: 
I.  Background 

Section  109  of  Title  I  of  the  Housing 
and  Community  Development  Act  of 
1974  (42  use.  5301-5321)  (Title  I) 
provides  as  follows: 

No  person  in  the  United  States  shall  on  the 
ground  of  race,  color,  national  origin, 
religion,  or  sex  be  excluded  from 
participation  in.  be  denied  the  benefits  of.  or 
be  subjected  to  discrimination  under  any 
program  or  activity  funded  in  whole  or  in 
p>art  with  funds  made  available  under  this 
title.  Any  prohibition  against  discrimination 
on  the  basis  of  age  under  the  Age 
Discrimination  Act  of  1975.  or  with  respect 
to  an  otherwise  qualified  handicapped 
individual  as  provided  in  Section  504  of  the 
Rehabttitation  Act  of  1973  shall  also  apply  to 
any  such  program  or  activity. 

The  original  language  in  section  109 
of  Title  I  (hereafter  "Section  109")  was 
modeled  on  the  language  in  Title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-l)  (Title  VI).  Title  VI  prohibits 
discrimination  on  the  bases  of  race, 
color,  and  national  origin  in  any 

firogram  or  activity  for  which  federal 
inancial  assistance  is  authorized  under 
a  law  administered  by  the  Department. 
However.  Section  109  also  includes 
protection  against  discrimination  on  the 
basis  of  sex.  Additionally,  unlike  Title 
VI.  which  excludes  employment 
practices  except  where  employment  is  a 
primary  purpose  of  the  program.  Section 
109  includes  employment 
discrimination  within  its  coverage. 

The  Housing  and  Community 
Development  Act  of  1981  (Pub'  L.  97- 
335.  approved  August  13.  1981.  95  Stat. 
392)  amended  Section  109  to  reference 
the  prohibitions  against  age  and 
disability  discrimination  in  Title  I 
programs  under  the  Age  Discrimination 
Act  of  1975  (42  U.S.C.  6101-6107)  (Age 
Discrimination  Act)  and  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  (Section  504).  The  purpose  of  this 
amendment  was  to  clarify  that  although 
Section  109  does  not  directly  prohibit 
discrimination  on  the  bases  of  age  and 
disability,  it  directs  that  the  prohibitions 
against  discrimination  on  the  basis  of 
age  under  the  Age  Discnminalion  Act 
and  the  prohibitions  against 
discrimination  on  the  basis  of  disability 
under  Section  504  apply  to  Title  I 
programs. 

Section  912  of  the  National  Affordable 
Housing  Act  of  1990  (Pub.  L.  101-625. 
approved  November  28.  1991;  104  Stat. 
4079)  also  amended  Section  109  to  add 
protection  against  discrimination  on  the 
basis  of  religion.  Age  or  disability 
discrimination  actions  in  Title  I 
programs  may  be  brought  under  either 
the  Age  Discrimination  Act  or  Section 
504.  as  appropriate.  Causes  of  action  for 
race,  color,  and  national  origin 


discrimination  may  be  brought  under 
Title  VI  and/or  Section  109.  Causes  of 
action  for  discrimination  based  on  sex 
and  religion  may  be  brought  under 
Section  109. 

The  Department's  regulations 
governing  the  Community  Development 
Block  Grant  Programs  are  set  forth  in  24 
CFR  part  570.  Section  570.602  of  these 
regulations  incorporates  the 
nondiscrimination  provisions  of  Section 
109,  defining  specific  types  of 
discrimination,  and  setting  forth 
performance  standards  by  which  the 
Department  judges  whether  a  Recipient 
is  complying  with  Section  109. 

To  date.  Section  109  has  been 
enforced  by  utilizing  the  provisions  of 
§  570.602  and  the  procedures  set  forth 
in  the  Department's  regulations  at  24 
CFR  part  8.  which  implement  Section 
504  for  HUD-assisted  programs  and 
activities  The  purpose  of  this  rule  is  to 
set  forth,  in  a  new  24  CFR  part  6.  the 
policies  and  procedures  necessary  to 
enforce  Section  109. 

In  addition  to  proposing  a  new  part  6, 
the  Department  also  proposes  to 
conform  24  CFR  570.602  to  reflect  the 
addition  of  the  new  part  6  to  the 
Department's  regulations.  Specifically, 
the  Department  proposes  to  amend  24 
CFR  570.602  to  state  the  applicability  of 
Section  109  to  the  Title  I  programs  and 
to  refer  the  reader  to  the  new  part  6  for 
the  regulations  governing  Section  109. 
Additionally,  the  Department  proposes 
to  amend  24  CFR  part  180  (Consolidated 
HUD  Hearing  Procedures  for  Civil 
Rights  Matters)  to  include  Section  109. 
The  Department  promulgated  part  180 
in  an  effort  to  promote  uniformity  and 
reduce  confusion  for  HUD  program 
participants  who  in  the  past  were  faced 
with  separate  hearing  procedures  for 
each  civil  rights  statutory  authority 
enforced  by  the  Department.  Part  180 
consolidates  HUD's  hearing  procedures 
for  nondiscrimination  and  equal 
opportunity  matters  under  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619), 
Title  VI.  the  Age  Discrimination  Act, 
and  Section  504.  Amending  part  180  to 
include  Section  109  will  further  the 
Department's  goals  of  promoting 
uniformity,  avoiding  redundancy,  and 
reducing  confusion  for  HUD  program 
participants.  The  use  of  part  180  hearing 
procedures  for  Section  109  hearings  in 
no  way  affects  the  applicability  of  the 
hearing  procedures  provided  for  at  24 
CFR  570.496  and  570.913,  which  govern 
non-civil  rights  matters  under  Title  I. 
Section  570.913  is  proposed  to  be 
amended  in  this  rule  to  cross  reference 
the  procedures  in  parts  6  and  180  with 
respect  to  discrimination  prohibited 
under  Section  109.  as  described  in 
§570.602. 
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The  proposed  new  part  6  provides 
specific  time  frames  and  procedures  for 
the  acceptance  and  investigation  of 
complaints,  improving  response  time 
and  benefit  to  both  complainants  and 
Recipients.  The  proposed  new  part  6  is 
divided  into  two  subparts  Subpart  A 
(General  Provisions)  outlines  the 
purpose  and  appjicability  of  part  6. 
defines  the  important  terms  that  are 
used  in  the  regulation  and  states  in 
general  terms  t.he  disc;nminator\'  acts 
that  are  prohibited  by  Section  109. 
Subpart  B  (Enforcement)  sets  forth  the 
administrative  enforcement  provisions 
and  refers  the  reader  to  24  CFR  part  180 
for  the  administrative  hearing 
procedures. 

n   Findings  and  Certifications 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  §  6  6  of  this 
proposed  rule  are  already  imposed  on 
Recipients  of  Title  1  assistance  under 
existing  regulations  at  24  CFR  91.105. 
91.115,  570  491.  and  570  506  These 
information  collection  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (44 
IS  C  3501-3520)  and  assigned  OMB 
Control  Numbers  2506-0117  and  2506- 
0077.  This  rule  incorporates  these 
recordkeeping  requirements,  but  does 
not  require  duplication  of  this 
information   .An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Coordination 

The  Department  of  lustice  has 
reviewed  and  approved  this  proposed 
rule  under  Executive  Order  12250  The 
Equal  Employment  Opportunity 
Commission  has  reviewed  and  approved 
this  proposed  rule  under  Executive 
Order  12067. 

f  'nfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
In  funded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532).  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local 
and  tribal  governments,  in  the  aggregate. 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Environmental  Impact 

In  accordance  with  24  CFR  50  19fc1f3] 
of  the  HUD  regulations,  the  policies  and 
procedures  contained  in  this  rule  set  out 
nondiscrimination  standards  and. 
therefore,  are  categoriuiiiy  excluded 


from  the  requirements  of  the  National 
Environmental  PoHcy  Act  under  24  CFR 
50.19(c)(3). 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  proposed  rule 
before  publication,  and  by  approving  it 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  small  entities  The  purpose  of  this 
rule  is  to  provide  for  the  enforcement  of 
Section  109  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended,  as  it  applies  to  recipients 
of  Federal  financial  assistance  from  the 
Department  of  Housing  and  Urban 
Development  The  rule  is  needed  to 
inform  members  of  the  public  on  how- 
to  file  complaints  on  the  basis  of 
discrimination  under  Section  109  and 
how  HUD  will  act  on  their  complaints 
The  rule  sets  out  the  process  so  that  all 
parties  involved  in  complaints  will  have 
certainty  as  to  what  procedures  will 
govern  The  proposed  niie  would  not 
have  a  significant  economic  impact  on 
a  substantia!  number  of  small  entities. 
The  i3epartment  is  sensitive,  however. 
to  the  fact  that  uniform  application  of 
requirements  on  entities  of  differing 
sizes  often  places  a  disproportionate 
burden  on  small  business  Therefore 
the  [department  is  solH:iting  alternati\  es 
for  compliance  from  small  entities  thai 
might  be  less  burdensome  to  them. 

Executive  Order  12612.  Federalism 

The  General  Coun.sel.  as  the 
Designated  Official  under  section  6la1  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  proposed  rule  are 
directed  to  Title  I  programs  and 
activities,  and  do  not  impinge  upon  the 
relationship  between  the  Federal 
government  and  State  and  local 
governments.  .Accordingly,  the  proposed 
rule  IS  not  subject  to  review  under  the 
Order. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  rule  is  14  406. 

List  of  Subjects 

24  CFR  Part  6 

.Administrative  practice  and 
procedure,  Civil  rights.  Community 


development  block  grants.  Equal 
employment  opportunity.  Grant 
programs — housing  and  community 
development.  Investigations,  Loan 
programs — housing  and  community 
development.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  180 

Administrative  practice  afid 
procedure.  Aged,  Civil  rights.  Fair 
housing.  Individuals  wnth  disabilities. 
Intergovernmental  relations. 
Investigations,  Mortgages.  Penalties. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  570 

Administrative  practice  and 
procedure.  American  Samoa, 
Community  development  block  grants, 
Grant  programs— education.  Grant 
programs — housing  and  community 
development.  Guam,  Indians.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  New 
communities,  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territon,',  Pockets 
of  poverty,  Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Small 
cities.  Student  aid,  Virgin  Islands. 

Accordingly,  subtitle  A  and  chapters 
I  and  V  of  title  24  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

1.  A  new  p>art  6  is  added,  to  read  as 
follows: 

PART  6— NONDISCRIMINATION  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  ASSISTANCE  UNDER 
TITLE  I  OF  THE  HOUSING  AND 
COMMUNITY  DEVELOPMENT  ACT  OF 
1974 

Sut>part  A — General  Provisions 


Sec 

6  1 

6.2 

6.3 

6.4 

6.5 


Purpose. 

Applicability. 

Definitions. 

Discrimination  prohibited. 

Discrimination  prohibited — 
employment. 
6  6     Rpcorri'  r-^  Hp  maintained. 


Sut>part  B — Entofcemerrt 

6  10  Compliaoce  information. 

6.11  Conduct  of  investigations 

6.12  Procedure  for  eSecting  compliance. 

6.13  Hearings  and  appeals 

Authority-  42  U.S.C  3535(d),-5309. 
Subpart  A—Genera!  Provfsfons 

§6.1     Purpoae. 

The  purpose  of  this  part  is  to 
implement  the  provisions  of  Section  109 
of 'Title  I  of  the  Housing  and  Community 
Development  Act  of  1974  (Title  I)  (42 
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L'.b.L.  5Juy)  becnon  lu'j  pruviuesthat 
no  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  national 
origin,  religion,  or  sex.  be  excluded  from 
participation  in.  be  denied  the  benefits 
of.  or  be  subjected  to  discrimination 
under  any  program  or  activity  funded  in 
whole  or  in  part  with  Federal  financial 
assistance.  Section  109  does  not  directly 
prohibit  discrimination  on  the  bases  of 
age  or  disability,  and  the  regulations  set 
forth  in  this  part  6  do  not  apply  to  age 
or  disability  discrimination  in  Title  I 
programs.  Instead,  Section  109  directs 
that-the  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C  6101-6107)  (Age  Discrimination 
Act)  and  the  prohibitions  against 
discrimination  on  the  basis  of  disability 
under  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U  S.C.  794)  (Section 
504)  apply  to  programs  or  activities 
funded  in  whole  or  in  part  with  Federal 
financial  assistance.  Thus,  the 
regulations  of  24  CFR  part  8.  which 
implement  Section  504  for  HUD 
programs,  and  the  regulations  of  24  CFR 
part  146.  which  implement  the  Age 
Discrimination  Act  for  HUD  programs, 
apply  to  disability  and  age 
discrimination  in  Title  I  programs. 

§ft.2    Applicability. 

(a)  This  part  applies  to  any  program 
or  activity  funded  in  whole  or  in  part 
with  funds  under  Title  1  of  the  Housing 
and  Community  Development  Act  of 
1974.  including  Community 
Development  Block  Grants — 
Entitlement.  State  and  HUD- 
Administered  Small  Cities,  and  Section 
108  Loan  Guarantees;  Urban 
Development  Action  Grants;  Economic 
Development  Initiative  Grants;  and 
Special  Purpose  Grants. 

(b)  The  provisions  of  this  part  and 
sections  104(b)(2)  and  109  of  Title  I 
which  relate  to  discrimination  on  the 
basis  of  race  shall  not  apply  to  the 
provision  of  Federal  financial  assistance 
by  grantees  under  this  title  to  the 
Hawaiian  Homelands  (42  U.S.C.  5309) 

16.3    Definitions. 

The  terms  Department,  HUD.  and 
Secretary  are  defined  in  24  CFR  part  5 
Other  terms  used  in  this  part  6  are 
defined  as  follows: 

Act  means  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301-5320). 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Award  Official  means  the  HUD 
official  who  has  been  delegated  the 
Secretary's  authority  to  implement  a 


Title  I  funded  program  and  to  make 
grants  thereunder. 

Complete  complaint  means  a  vmtten 
statement  that  contains  the 
complainant's  name  and  address, 
identifies  the  Recipient  against  which 
the  complaint  is  made,  and  describes 
the  Recipient's  alleged  discriminatory 
action  in  sufficient  detail  to  inform  HUD 
of  the  nature  and  date  of  the  alleged 
violation  of  section  109.  It  shall  be 
signed  by  the  complainant  or  by 
someone  authorized  to  do  so  on  his  or 
her  behalf.  Complaints  filed  on  behalf  of 
classes  or  third  parties  shall  describe  or 
identify  (by  name,  if  possible)  the 
alleged  victims  of  discrimination. 

Federal  financial  assistance  means: 
(1)  Any  assistance  made  available  undei* 
Title  1  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended, 
and  includes  income  generated  from 
such  assistance,  and  any  grant,  loan, 
contract,  or  any  other  arrangement,  in 
the  form  of: 

(i)  Funds; 

(ii)  Services  of  Federal  personnel;  or 

(iii)  Real  or  personal  prof)erty  or  any 
interest  in  or  use  of  such  property, 
including: 

(A)  Transfers  or  leases  of  the  property 
for  less  than  fair  market  value  or  for 
reduced  consideration;  and 

(B)  Proceeds  from  a  subsequent 
transfer  or  lease  of  the  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government. 

(2)  Federal  financial  assistance 
includes  assistance  in  the  form  of 
proceeds  from  loans  guaranteed  under 
section  108  of  the  Act.  but  does  not 
include  assistance  made  available 
through  direct  Federal  procurement 
contracts  or  any  other  contract  of 
insurance  or  guaranty. 

Program  or  activity  (funded  in  whole 
or  m  part}  means  all  of  the  operations 
of- 

(l){i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance,  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
post-secondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  198(a)(10)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965),  system  of  vocational 
education  or  other  school  system; 


(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraphs  (1).  (2), 
or  (3)  of  this  definition,  any  part  of 
which  is  extended  Federal  financial 
assistance. 

Recipient  means  any  State,  political 
subdivision  of  any  State,  or 
instrumentality  of  any  State  or  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  individual,  in  any 
State,  to  whom  Federal  financial 
assistance  is  extended,  directly  or 
through  another  Recipient,  for  any 
program  or  activity,  or  who  otherwise 
participates  in  carrying  out  such 
program  or  activity,  including  any 
successor,  assign,  or  transferee  thereof, 
but  such  term  does  not  include  any 
ultimate  beneficiary  under  any  such 
program  or  activity. 

Responsible  Official  means  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  or  his  or  her 
designee. 

Section  109  means  Section  109  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended. 

Title  I  means  Title  1  of  the  Housing 
and  Community  Development  Act  of 
1974  (42  U.S.C.  5301-5321). 

§6.4    Discrimination  prohibited. 

(a)  Section  109  requires  that  no 
person  in  the  United  States  shall,  on  the 
grounds  of  race,  color,  national  origin, 
religion,  or  sex,  be  excluded  from 
participation  in.  be  denied  the  benefits 
of.  or  be  subjected  to  discrimination 
under  any  program  or  activity  funded  in 
whole  or  in  part  with  Federal  financial 
assistance. 

(1)  A  Recipient  under  any  program  or 
activity  to  which  this  part  applies  may 
not.  directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  the 
grounds  of  race,  color,  national  origin, 
religion,  or  sex: 
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(i)  Deny  anv  indu'iduai  any  facilities, 
services,  financial  aid.  or  other  benefits 
provided  under  the  program  or  activity; 

(ii)  Provide  any  facilities,  services, 
financial  aid,  or  other  benefits  which  are 
different,  or  are  provided  in  a  different 
form,  from  that  provided  to  others  under 
the  program  or  activity; 

(iiii  Sub)ect  an  individual  to 
segregated  or  separate  treatment  in  any 
facilitv.  or  in  anv  matter  of  process 
related  to  the  receipt  of  any  service  or 
benefit  under  the  program  or  activity; 

(iv)  Re.stnct  an  individual's  access  to, 
or  enioyment  of,  anv  advantage  or 
privilege  enjoyed  by  others  in 
connection  with  facilities,  services, 
financial  aid  or  other  benefits  under  the 
program  or  activity. 

(v)  Treat  an  individual  differently 
from  others  in  determining  whether  the 
individual  satisfies  any  admission 
enrollment,  eligibility,  membership,  o.'- 
other  requirements  or  (  onditions  which 
the  individual  must  meet  in  order  to  be 
provided  any  facilities,  services,  or 
other  benefit  provided  under  the 
program  or  aciivitv; 

(vi)  Deny  an  incfividual  an 
opportunity  to  participate  in  a  program 
or  activity  as  an  employee, 

(vii)  Aid  or  otherwise  perpetuate 
discrimination  against  an  individual  by 
providing  Federal  financial  assistance  to 
an  agency,  organization,  or  person  that 
discriminates  in  providing  any  housing, 
aid.  benefit,  or  service: 

(viii)  Otherv\'ise  limit  an  individual  in 
the  enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  bv 
other  individuals  receiving  the  housing, 
aid.  benefit,  or  service. 

(ixj  I'se  criteria  or  methods  of 
administration  which  have  the  effect  of 
subjecting  persons  to  discrimination  or 
have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  or 
activity  with  respect  to  persons  of  a 
particular  race,  color,  national  origin. 
religion,  or  sex:  or 

(x)  Deny  a  person  the  opportunity  to 
participate  as  a  member  of  planning  or 
advisorv  boards 

(2)  In  determining  the  site  or  location 
of  housing,  accommodations,  or 
facilities,  a  Recipient  may  not  make 
selections  of  such  site  or  location  which 
have  the  effect  of  excluding  persons 
from,  denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  on  the 
ground  of  race,  color,  national  origin, 
religion,  or  sex:  or  which  have  the 
purpose  or  effect  of  defeating  or 
substantially  impairing  the 
accomplishment  of  the  objectives  of 
Section  109  and  of  this  part  6. 

(3)(i)  In  administering  a  program  or 
activity  in  which  the  Recipient  has 


discriminated  on  the  grounds  of  race, 
color,  national  origin,  religion  or  sex, 
the  Recipient  must  take  anv  necessary- 
steps  to  overcome  the  effet:ts  of  prior 
discrimination 

fill  In  the  absence  of  discrimination, 
a  Recipient,  in  administering  a  program 
or  activity,  may  take  anv  steps  necessary 
to  overcome  the  effects  of  conditions 
which  resulted  in  limiting  participation 
by  persons  of  a  particular  race,  color, 
national  origin,  religion,  or  sex. 

(iii)  After  a  finding  of  noncompliance, 
or  af^er  a  Recipient  has  reasonable  cause 
to  believe  that  discrimination  has 
occurred,  a  Recipient  shall  not  be 
prohibited  by  this  section  from  taking 
any  action  eligible  under  24  CFR  part 
570,  subpart  C.  to  ameliorate  an 
imbalance  in  benefits,  services  or 
facilities  provided  to  any  geographic 
area  or  specific  group  of  persons  within 
its  jurisdiction,  where  the  purpose  of 
such  action  is  to  remedy  discriminatory 
practices  or  usage. 

(iv)(A)  Notwitnstanding  anything  to 
the  contrary  in  this  part,  nothing 
contained  in  this  section  shall  be 
construed  to  prohibit  any  Recipient 
from  maintaining  or  constructing 
separate  living  facilities  or  restroom 
facilities  for  the  different  sexes  m  order 
to  prote<:t  personal  privacy  or  modesty 
concerns.  Furthermore,  selectivity  on 
the  basis  of  sex  is  not  prohibited  when 
institutional  or  custodial  services  can, 
in  the  interest  of  persona!  privacy  or 
modesty,  only  be  performed  by  a 
member  of  the  same  sex  as  those 
receiving  the  services 

(B)  Section  109  of  the  .^ct  does  not 
directly  prohibit  discrimination  on  the 
basis  of  age  or  disability,  but  directs  that 
the  prohibitions  against  discrimination 
on  the  basis  of  age  under  the  Age 
Discrimination  Act  and  the  prohibitions 
against  discrimination  on  the  basis  of 
disabilitv  under  Section  504  apply  to 
Title  I  programs  and  activities 
Accordingly,  for  programs  or  activities 
receiving  Federal  financial  assistance, 
the  regulations  set  forth  in  this  part  6 
apply  to  discrimination  on  the  bases  of 
race,  color,  national  origin,  rei:gion,  or 
sex:  the  regulations  at  24  CFR  part  8 
apply  to  discrimination  on  the  basis  of 
disability;  and  the  regulations  at  24  CFR 
part  146  apply  to  discrimination  on  the 
basis  of  age, 

§  6,5    Discrimination  prohlbite<*- 
©mpioyment. 

(a]  Genera!  A  Recipient  ma\  not, 
under  any  program  or  activity  funded  in 
whole  or  in  part  with  Federal  financial 
assistance,  directly  or  through 
contractual  agents  or  other  arrangements 
including  contracts  and  consultants, 
subject  a  person  to  discrimination  in  the 


terms  and  conditions  of  employment, 
including  advertising,  interviewing, 
selection,  promotion,  demotion, 
transfer,  recruitment  and  advertising, 
layoff  or  termination,  pay  or  other 
compensation,  including  benefits,  and 
selection  for  training. 

(b)  Determination  of  compliance 
status.  The  Assistant  Secretary  will 
follow  the  procedures  set  forth  in  this 
part  and  29  CFR  part  1691  and  look  to 
the  substantive  guidelines  and  policy  of 
the  Equal  Employment  Opportunity 
Commission  when  reviewing 
employment  practices  under  Section 
109. 

§  6.6     Records  to  t>«  maintain»a 

(a)  General.  Recipients  shall  maintain 
records  and  data  as  required  by  24  CFR 
91.105.  91.115.  570.490,  and  570.506. 

(b)  Employment.  Recipients  shall 
maintain  records  and  data  as  required 
by  the  Equal  Employment  Opportunity 
Commission  at  29  CFR  part  1600. 

(c)  Recipients  shall  make  available 
such  records  and  any  supporting 
documentation  upon  request  of  the 
Responsible  Official. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
2506-0117  and  2506-0077.) 

Subpart  B — Enforcement 

§6.10    Compliance  mtormation 

(aj  Coopemtion  ana  assistance.  The 
Responsible  Official  and  the  Award 
Official,  in  obtaining  compliance  with 
this  part,  will  provide  assistance  and 
guidance  to  Recipients  to  help  them 
comply  voluntarily  wixh  this  part, 

(b)  Access  to  data  and  other  sources 
of  information.  Each  Recipient  shall 
permit  access  by  authorized 
representatives  of  HUD  to  its  facilities, 
books,  records,  accounts,  minutes  and 
audio  tap>es  of  meetings,  personnel, 
computer  disks  and  tap>es,  and  other 
sources  of  information  as  may  be 
pertinent  to  a  determination  of  whether 
the  Recipient  is  complying  with  this 
part.  Where  information  required  of  a 
Recipient  is  in  the  exclusive  possession 
of  any  other  agency,  institution,  or 
person,  and  this  agency,  institution,  or 
person  fails  or  refuses  to  furnish  this 
information,  the  Recipient  shall  so 
certify  in  any  requested  report  and  shall 
set  forth  what  efforts  it  has  made  to 
obtain  the  information.  Failure  or 
refusal  to  furnish  pertinent  information 
(whether  maintained  by  the  Recipient  or 
some  other  agency,  institution,  or 
person)  without  a  credible  reason  for  the 
failure  or  refusal  will  be  considered  to 
be  noncompliance  under  this  part. 

(c)  Compliance  data  Each  Recipient 
shall  keep  records  and  submit  to  the 
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r    .iiiuMble  Official,  timely,  complete. 
and  accurate  data  at  such  times  and  in 
such  form  as  the  Responsible  Official 
may  determine  to  be  necessary  to 
ascertain  whether  the  Recipient  has  ' 

complied  or  is  complying  with  this  part. 

[d]  Notification  to  employees, 
beneficiaries,  and  participants  Each 
Recipient  shall  make  available  to 
employees,  participants,  beneficiaries, 
and  other  interesteid  persons 
information  regarding  the  provisions  of 
this  part  and  its  applicability  to  the 
program  or  activity  under  which  the 
Recipient  rec:eives  Federal  financial 
assistance  and  make  such  information 
available  to  them  in  such  manner  as  the 
Responsible  Official  finds  necessary  to 
apprise  such  persons  of  the  protections 
against  discrimination  assured  them  by 
Section  109  and  this  part. 

§  6.1 1    Conduct  of  Investigations. 

(a)  Filing  a  complaint — ( 1)  Who  may 
file.  Any  person  who  believes  that  he  or 
she  has  been  subjected  to  discrimination 
prohibited  by  this  part  may  file,  or  may 
have  an  authorized  representative  file 
on  his  or  her  behalf,  a  complaint  with 
the  Responsible  Official  Any  person 
who  believes  that  any  specific  class  of 
persons  has  been  subjected  to 
discrimination  prohibited  by  this  part 
and  who  is  a  member  of  that  class  or. 
who  is  the  authorized  representative  of 
a  member  of  that  class  may  file  a 
complaint  with  the  Responsible  Official. 

(2)  Confidentiality  The  Responsible 
Official  shall  hold  in  confidence  the 
identity  of  any  person  submitting  a 
complaint,  unless  the  person  submits 
written  authorization  otherwise,  except 
to  the  extent  necessary  to  can7  out  the 
purposes  of  this  part,  including  the 
conduct  of  any  investigation,  hearing,  or 
proceeding  under  this  part 

(3)  When  to  file  Complaints  shall  be 
filed  within  180  days  of  the  alleged  act 
of  discrimination,  unless  the 
Responsible  Official  waives  this  time 
limit  for  good  cause.  For  purposes  of 
determining  when  a  complaint  is  filed 
under  this  part,  a  complaint  mailed  to 
the  Responsible  Official  via  the  U.  S 
Postal  Service  will  be  deemed  filed  on 
the  date  it  is  postmarked.  A  complaint 
delivered  to  the  Responsible  Official  in 
any  other  manner  will  be  deemed  filed 
on  the  date  it  is  received  by  the 
Responsible  Official. 

(4)  Where  to  file  complaints. 
Complaints  must  be  in  writing,  signed, 
addressed  to  the  Responsible  Official 
and  filed  with  (mailed  to  or  otherwise 
delivered  to)  the  Office  of  Fair  Housing 
and  Equal  Opportunity  at  any  HUD 
Office. 

(5)  Content  of  complaints  Each 
complaint  should  contain  the 


complainant's  name,  address,  and 
phone  number;  a  description  or  name,  if 
available,  of  the  Recipient  alleged  to 
have  violated  this  part;  an  address 
where  the  violation  occurred;  and  a 
description  of  the  Recipients  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  Responsible  Official  of  the 
nature  and  date  of  the  alleged  violation 
of  this  part. 

(6)  Amendments  to  complaints. 
Amendments  to  complaints,  such  as 
clarification  and  amplification  of 
allegations  in  a  complaint  or  the 
addition  of  other  Recipients,  may  be 
made  by  the  complainant  or  the 
complainant's  authorized  representative 
at  any  time  during  the  pendency  of  the 
complaint  and  any  am'endment  shall  be 
deemed  to  be  made  as  of  the  original 
filing  date. 

(7]  Notification.  To  the  extent 
practicable,  the  Responsible  Official 
will  notify  the  complainant  and  the 
Recipient  of  the  Responsible  Official's 
receipt  of  a  complaint  within  10 
calendar  days  of  receipt  of  a  complete 
complaint.  If  the  Responsible  Official 
receives  a  complaint  that  is  not 
complete,  the  Responsible  Official  will 
notify  the  complainant  and  specify  the 
additional  information  that  is  needed  to 
make  the  complaint  complete.  If  the 
complainant  fails  to  complete  the 
complaint,  the  Responsible  Official  will 
close  the  complaint  without  prejudice 
and  notify  the  complainant.  When  a 
complete  complaint  has  been  received, 
the  Responsible  Official,  or  his  or  her 
designee,  will  review  the  complaint  for 
acceptance,  rejection,  or  referral  to  an 
appropriate  Federal  agency  within  20 
calendar  days. 

(8)  Resolution  of  complaints.  After  the 
acceptance  of  a  complete  complaint,  the 
Responsible  Official  will  investigate  the 
complaint,  attempt  informal  resolution, 
and.  if  resolution  is  not  achieved,  the 
Responsible  Official  will  notify  the 
Recipient  and  complainant,  to  the 
extent  practicable  within  180  days  of 
the  receipt  of  the  complete  complaint,  of 
the  results  of  the  investigation  in  a  letter 
of  findings  sent  by  oertified  mail,  return 
receipt  requested,  containing  the 
following: 

(i)  Findings  of  fact  and  a  finding  of 
compliance  or  noncompliance; 

(ii)  A  description  of  an  appropriate 
remedy  for  each  violation  believed  to 
exist;  and 

(iii)  A  notice  of  the  right  of  the 
Recipient  and  the  complainant  to 
request  a  review  of  the  letter  of  findings 
by  the  Responsible  Official.  A  copy  of 
the  final  investigative  report  will  be 
made  available  upon  request. 

(9)  Right  to  a  review  of  the  letter  of 
finding^,  (i)  Within  30  days  of  receipt  of 


the  letter  of  findings,  a  complainant  or 
Recipient  may  request  that  a  review  be 
made  of  the  letter  of  findings,  by 
mailing  or  delivering  to  the  Responsible 
Official.  Room  5100,  Office  of  Fair 
Housing  and  Equal  Opportunity,  HUD, 
Washington,  DC  20410,  a  written 
statement  of  the  reasons  why  the  letter 
of  findings  should  be  modified. 

(ii)  The  Responsible  Official  will  send 
by  certified  mail,  return  receipt 
requested,  a  copy  of  the  request  for 
review  to  the  other  party.  Such  other 
party  shall  have  20  days  from  receipt  to 
respond  to  the  request  for  review. 

(lii)  The  Responsible  Official  will 
either  sustain  or  modify  the  letter  of 
findings  or  require  that  further 
investigation  be  conducted,  within  60 
days  of  the  request  for  review.  The 
Responsible  Official's  decision  shall 
constitute  the  formal  determination  of 
compliance  or  noncompliance. 

(iv)  If  neither  party  requests  that  the 
letter  of  findings  be  reviewed,  the 
Responsible  Official,  within  14  calendar 
days  of  the  expiration  of  the  time  period 
in  paragraph  (a)(9)(i)  of  this  section,  will 
send  a  formal  written  determination  of 
compliance  or  noncompliance  to  the 
complainant,  the  Recipient,  and  the 
Award  Official. 

(10)  Voluntary  compliance  time 
limits.  The  Recipient  will  have  10 
calendar  days,  or  such  other  reasonable 
amount  of  time  specified  in  the  letter 
transmitting  the  findings  of 
noncompliance,  from  receipt  of  a  formal 
determination  of  noncompliance  within 
which  to  agree,  in  writing,  to  come  into 
voluntary  compliance  or  to  contact  the 
Responsible  Official  for  settlement 
discussions.  If  the  Recipient  fails  to 
meet  this  deadline.  HUD  will  proceed  in 
accordance  with  §§6.12  and  6.13. 

(11)  Informal  resolution/voluntary 
compliance,  (i)  General.  It  is  the  policy 
of  HUD  to  encourage  the  informal 
resolution  of  matters.  A  complaint  or  a 
compliance  review  may  be  resolved  by 
informal  means  at  any  time.  If  a  letter 
of  findings  is  issued,  and  the  letter 
makes  a  finding  of  noncompliance,  the 
Responsible  Official  will  attempt  to 
resolve  the  matter  through  a  voluntary 
compliance  agreement. 

(ii)  Objectives  of  informal  resolution/ 
voluntary  compliance.  In  attempting 
informal  resolution,  the  Responsible 
Official  will  attempt  to  achieve  a  just 
resolution  of  the  matter  and  to  obtain 
assurances,  where  appropriate,  that  the 
Recipient  will  satisfactorily  remedy  any 
violations  of  the  rights  of  any 
complainant,  and  will  take  such  action 
as  will  assure  the  elimination  of  any 
violation  of  this  part  or  the  prevention 
of  the  occurrence  of  such  violation  in 
the  future.  If  a  finding  of  noncompliance 
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has  been  made,  the  terms  of  such  an 
info.'-mal  rtsolution  shall  be  reduced  to 
a  written  voluntary  compliance 
agreement,  signed  by  the  Recipient  and 
the  Responsible  Official,  and  be  made 
part  of  the  file  Such  voluntan.^ 
compliance  agreements  shall  seek  to 
protect  the  interests  of  the  complainant 
(if  any),  other  persons  similarly  situated, 
and  the  public  interest. 

(iii)  Right  to  file  a  private  civil  action. 
At  any  time  in  the  process,  the 
complainant  has  the  right  to  file  a 
private  civil  action.  If  the  complainant 
does  so,  the  Responsible  Official  has  the 
discretion  to  administratively  close  the 
investigation  or  continue  the 
investigation,  if  he  or  she  decides  that 
it  is  in  the  best  interests  of  the 
Department  to  do  so.  If  the  Responsible 
Official  makes  a  finding  of 
noncompliance  and  an  agreement  to 
voluntarily  comply  is  not  obtained  from 
the  Recipient,  the  procedures  at  §§6.12 
and  6.13  for  effecting  compliance  shall 
be  followed. 

(12)  Intimidatory  or  retaliatory  acts 
prohibited.  No  Recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or 
discriminate  against  any  person  for  the 
purpose  of  interfering  with  any  right  or 
privilege  secured  by  this  part,  or 
because  he  or  she  has  made  a  complaint, 
testified,  assisted,  or  participated  in  any 
manner  in  an  investigation,  compliance 
review,  proceeding,  or  hearing  under 
this  part. 

(b)  Compliance  reviews — (1)  Periodic 
compliance  reviews.  The  Responsible 
Official  may  periodically  review  the 
practices  of  Recipients  to  determine 
whether  they  are  complying  with  this 
part  and  may  conduct  on-site  reviews. 
The  Responsible  Official  will  initiate  an 
on-site  review  by  sending  to  the 
Recipient  ^  letter  advising  the  Recipient 
of  the  practices  to  be  reviewed;  the 
programs  affected  by  the  review;  and  the 
opportunity,  at  any  time  prior  to  receipt 
of  a  final  determination,  to  submit 
information  that  explains,  validates,  or 
otherwise  addresses  the  practices  under 
review.  In  addition,  the  Award  Official 
will  include,  in  normal  program 
compliance  reviews  and  monitoring 
procedures,  appropriate  actions  to 
review  and  monitor  compliance  with 
general  or  specific  program 
requirements  designed  to  effectuate  the 
reguirements  of  this  part. 

T2)  Time  period  of  the  review,  (i)  For 
the  Entitlement  program,  compliance 
reviews  will  cover  the  three  years  prior 
to  the  date  of  the  review. 

(ii)  For  the  Urban  Development 
Action  Grant  (UDAG)  program,  the 
compliance  review  is  applicable  only  to 
UDAG  loan  repayments  or  other 
payments  or  revenues  classified  as 


program  income.  UDAG  repayments  or 
other  payments  or  revenues  classified  as 
miscellaneous  revenue  a.'^e  not  subject  to 
compliance  review  under  this  pan   iSee 
24  CFR  570.500(a).)  The  compliance 
review  will  cover  the  time  period  that 
program  income  is  being  repaid 

(lu)  For  the  State  and  HIT)- 
.\dministered  Small  Cities  programs, 
the  compliance  review  will  cover  the 
four  years  prior  to  the  date  of  the 
review. 

(iv)  For  all  other  programs,  the  time 
period  covered  by  the  review  will  be 
four  years  prior  to  the  date  of  the 
review.' 

(v)  On  a  case-by-case  basis,  at  the 
discretion  of  the  Responsible  Official, 
the  above  time  frames  for  review  can  be 
expanded  where  facts  or  allegations 
warrant  further  investigation. 

(3)  Early  compliance  resolution.  On 
the  last  day  of  the  on-site  visit,  after  the 
compliance  review,  the  Recipient  will 
be  given  an  opportunity  to  supplement 
the  record.  Additionally,  a  prefinding 
conference  may  be  held  and  a  summary 
of  the  proposed  findings  may  be 
presented  to  the  Recipient.  In  those 
instances  where  the  issue(s)  cannot  be 
resolved  at  a  prefinding  conference  or 
with  the  supplemental  information,  a 
meeting  will  be  scheduled  to  attempt  a 
voluntary  settlement, 

(4)  Notification  of  findings,  (i)  The 
Assistant  Secretary  will  notify  the 
Recipient  of  Federal  financial  assistance 
of  the  results  of  the  compliance  review 
in  a  letter  of  findings  sent  by  certified 
mail,  return  receipt  requested. 

(ii)  Letter  of  findings.  The  letter  of 
findings  will  include  the  findings  of  fact 
and  the  conclusions  of  law;  a 
description  of  a  remedy  for  each 
violation  found;  and  a  notice  that  a  copy 
of  HUD's  final  report  concerning  its 
investigation  of  the  complaint 
allegations  will  be  made  available,  upon 
request,  to  the  Recipient. 

(iii)  Response  to  the  letter  of  findings 
of  noncompliance.  Within  a  reasonable 
period  of  time  not  to  exceed  30  days 
after  receipt  of  the  letter  of  findings,  the 
Recipient  may  request  the 
commencement  of  discussions  to 
resolve  the  findings  of  noncomphance 
voluntarily. 

§6.12    Procedure  for  etiecting  compliance 

(a)  Whenever  the  .^ssistan;  Secn^tary 
determines  that  a  Recip.en!  c:'  Federal 
financial  assistance  has  failed  to  comply 
with  Section  109(a)  or  this  part  and 
voluntary  compliance  efforts  have 
failed,  the  Secretary  shall  notify  the 
Governor  of  the  State  or  the  Chief 
Executive  Officer  of  the  unit  of  general 
local  government  of  the  findings  of 
noncompliance  and  shall  request  that 


the  Governor  or  the  Chief  Executive 
Officer  secure  compliance.  If  within  a 
reasonable  period  of  time,  not  to  exceed 
60  davs,  the  Governor  or  the  Chief 
Executive  OfBcer  fails  or  refuses  to 
secure  compliance,  the  Secretary  shall: 

(1)  Refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted; 

(2)  Exercise  the  powers  and  functions 
provided  by  Title  VI; 

(3)  Terminate  or  reduce  payments 
under  Title  I,  or  limit  the  availability  of 
payments  under  Title  I  to  programs  or 
activities  not  affected  by  the  failure  to 
comply;  or 

(4)  Take  such  other  actions  as  may  be 
provided  by  law,  including  but  not 
limited  to,  the  initiation  of  proceedings 
under  24  CFR  part  24  or  any  applicable 
proceeding  under  State  or  local  law. 

(b)  Termination,  reduction,  or 
limitation  of  the  availability  of  Title  I 
payments.  No  order  terminating, 
reducing,  or  limiting  the  availability  of 
Title  I  payments  under  this  part  shall 
become  effective  until; 

(1)  The  Secretary  has  notified  the 
Governor  of  the  State  or  the  Chief 
Executive  Officer  of  the  unit  of  general 
local  government  of  the  Recipient's 
failure  to  comply  in  accordance  with 
paragraph  (a)  of  this  section  and  of  the 
termination,  reduction  or  limitation  of 
the  availability  of  Title  I  payments  to  be 
taken; 

(2)  The  Secretary  has  determined  that 
compliance  cannot  be  secured  by 
voluntary  means;  and 

(3)  The  Recipient  has  been  extended 
an  opportunity  for  a  hearing  in 
accordance  with  §  6.13(a);  and 

(4)  A  final  agency  lotice  or  decision 
has  been  rendered  in  accordance  with 
paragraph  (c)  of  this  section  or  24  CFR 
part  180. 

(c)  If  a  Recipient  does  not  respond  to 
the  notice  of  opf>ortunity  for  a  hearing 
or  does  not  elect  to  proceed  with  a 
hearing  within  20  days  of  the  issuance 
of  the  Secretary's  actions  listed  in 
paragraphs  (b)(1),  (2)  and  (3)  of  this 
section,  then  the  Secretary's  approval  of 
the  termination,  reduction  or  limitation 
of  the  availability  of  Title  I  payments  is 
considered  a  final  agency  notice  and  the 
Recipient  may  seek  judicial  review  in 
accordance  with  section  111(c)  of  the 
Act. 

§  6  1 3    Hearings  and  appeals. 

yci,  Uiier.  a  Kec.p.e;.:  ."u^uests  an 
opportunity  for  a  hearing,  in  accordance 
with  §  6.12(b)(3),  the  General  Counsel 
sfiall  follow  the  notification  procedures 
set  forth  in  24  CFR  180.415.  The 
hearing,  and  any  p>etition  for  review, 
will  be  conducted  in  accordance  with 
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(b)  After  a  hearing  is  held  and  a  Pinal 
agency  decision  is  rendered  under  24 
CFR  part  180,  the  Recipient  may  seek 
judicial  review  in  accordance  with 
section  111(c)  of  the  Art 

PART  180— CONSOLIDATED  HUD 

-if  AMiN  .  -'w,  ^;,  t  ;,.:   in  •:  PQR  CIVIL 

.■41.  ,M-  s   MA  "  '  -  ^^^ 

^  1  uf  iif.uiuik;  i)f  part  180  is  revised 
to  read  as  set  forth  above. 

2a.  The  authority  citation  for  24  CFR 
part  180  continues  to  read  as  follows: 

Authoriry:  29  U.S  C.  794;  42  U.S.C  2000d- 
1.  3535((i),  3601-3619.  5301-5320.  and  6103. 

3.  In  §  180.100,  the  paragraph  (c) 
designation  is  removed  and  a  new 
paragraph  (c)  is  added  immediately 
above  the  defmition  for  Agency:  and  the 
definitions  of  "Federal  financial 
assistance. "  "Non-Fair  Housing  Act 
Matters." and  "Recipient" an  revised  to 
read  as  follows: 

§180.100    Definitions. 

*         •         •  *  • 

(c)  Other  terms  used  in  this  part  are 
defined  as  follows: 


Federal  financial  assistance  has  the 
meaning  provided  in  24  CFR  1.2.  6.3. 
8.3,  or  146.7,  as  applicable. 

•         •         •         •         • 

Non-Fair  Housing  Act  Matters  refers 
to  proceedings  under  this  part  pursuant 
to: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964,  as  amended,  (42  U.S.C.  2000d-l) 
and  the  implementing  regulations  at  24 
CFR  part  1; 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794) 
and  the  implementing  regulations  at  24 
CFR  part  8; 

(3)  The  Age  Discrimination  Act  of 
1975,  as  amended  (42  U.S.C.  6103).  and 
the  implementing  regulations  at  24  CFR 
part  146;  or 

(4)  Section  109  of  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended  (42  U.S.C. 
5301-5321),  and  the  implementing 
regulations  at  24  CFR  part  6. 


nr,  ipit-nt  has  the  meaning  provided 
in  24  CFR  1.2,  6.3.  8.3.  or  146.7,  as 
applicable. 

4.  Section  180.105  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(3),  by  removing  the  period  at  the  end 
of  paragraph  (a)(4)  and  adding  ";  and" 
in  its  place,  and  by  adding  a  new 
paragraph  (a)(5).  to  reed  as  follows: 

§180.105     Scope  :'    ..  es 

(a)*   •    * 

(5)  Section  109  of  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  use.  5301-5321)  and 
implementing  regulations  at  24  CFR  part 
6. 


5.  In  §  180.310.  paragraph  (a)  is 
revised  to  read  as  follows: 

§180.310       1- .s 

(a)  Partir>  lu  proceedings  under  this 
part  are  HUD.  the  resf)ondent(s).  and 
any  intervenors.  Respondents  include 
persons  named  as  such  in  a  charge 
issued  under  24  CFR  part  103  and 
Recipients/applicants  named  as 
respondents  in  hearing  notices  issued 
under  24  CFR  parts  1,  6.  8  or  146  and 
notices  of  proposed  adverse  action 
under  this  part. 

6.  In  §  180.415,  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§  180  f"      N-'t'cp  :■■'  ;:■'  .joosea  t)dve'v> 

asalstance  in  non-hair  Hc^.si^.q  Ac"  "-..itter"* 

M  Filing  and  serx'ii  ■    •■ 
after  a  Recipient/applicant  has 
requested  a  hearing,  as  provided  for  in 
24  CFR  parts  1,  6,  8.  or  146,  the  General 
Counsel  shall  Tile  a  notice  of  proposed 
adverse  action  with  the  Chief  Docket 
Clerk  and  serve  copies  (with  the 
additional  information  required  under 
paragraph  (b)  of  this  section]  on  all 
respondents  and  complainants. 


PART  57a    C  O  M  MUNUY 
DEVELOPMENT  BLOCK  GRAN  IS 

7.  The  authority  for  part  570 
continues  to  read  as  follows: 


.Authi.rTtv  42  U.S.C.  353S(d)  and  5301- 
532( 

8.  Section  570.602  is  revised  to  read 
as  follows: 

§5^C60r     Section  109  of  the  Act 

S«ction  109  of  the  Act  requires  that  no 
person  in  the  United  States  shall  on  the 
grounds  of  race,  color,  national  origin, 
religion,  or  sex  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  made 
available  pursuant  to  the  Act.  Section 
109  also  directs  that  the  prohibitions 
against  discrimination  on  the  basis  of 
age  under  the  Age  Discrimination  Act 
and  the  prohibitions  against 
discrimination  on  the  basis  of  disability 
under  Section  504  shall  apply  to 
programs  or  activities  receiving  Federal 
financial  assistance  under  Title  I 
programs.  The  policies  and  procedures 
necessary  to  ensure  enforcement  of 
Section  109  are  codified  in  24  (  ^^  K  ;iart 
6. 

9.  In  §  570.913,  a  heading  is  added  to 
paragraph  (a)  and  the  introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 

§5'^0  9v3     Othe' rprrKKlies  for 
noncompliance 

laj  Action  to  enforce  compliance. 
When  the  Secretary  acts  to  enforce  the 
civil  rights  provisions  of  Section  109,  as 
described  in  §  570.602  and  24  CFR  part 
6,  the  procedures  described  in  24  CFR 
parts  6  and  180  apply.  If  the  Secretary 
finds,  after  reasonable  notice  and 
opportunity  for  hearing,  that  a  recipient 
has  failed  to  comply  substantially  with 
any  other  provisions  of  this  part,  the 
provisions  of  this  section  apply.  The 
Secretary,  until  he/she  is  satisfied  that 
there  is  no  longer  any  such  failure  to 
comply,  shall: 

Dated:  March  27. 1998. 

.in  /  fiiii  V 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Final  Funding  Priorities  for  Fiscal 
Years  1998-1999  for  Certain  Centers 
and  Projects 

agency:  Department  of  Education. 
action:  Notice  of  final  funding  priorities 
for  fiscal  years  1998-1999  for  certain 
centers  and  projects. 

summary:  The  Secretary  announces  final 
funding  priorities  for  four  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
and  two  Disability  and  Rehabilitation 
Research  Projects  (DRRPs)  under  the 
National  Institute  on  Disability  and 
Rehabihtation  Research  (NIDRR)  for 
fiscal  years  1998-1999.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need. 
These  priorities  are  intended  to  improve 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities. 
EFFECTIVE  DATE:  This  priority  takes  effect 
on  June  10,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
Donna Nangleded.gov 

Individuals  with  disabihties  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  tNFOfWyUTiON:  This 
notice  contains  final  priorities  under  the 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program  for  four 
RRTCs  related  to  secondary  conditions 
of  spinal  cord  injuries  (SCI), 
neuromuscular  diseases  (NMD); 
multiple  sclerosis  (MS),  and  community 
integration  for  persons  with  traumatic 
brain  injury  (TBI).  This  notice  also 
contains  final  priorities  for  two 
Disability  and  Rehabilitation  Research 
Projects  related  to  dissemination  and 
utilization  of  research  information  to 
promote  independent  living,  and 
supported  living  and  choice  for  persons 
with  mental  retardation. 

These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(gJ 
and  204  of  the  RehabiUtation  Act  of 


1973.  as  amended  (29  U.S.C.  761a(g3 
and  762). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  is  published  in  this  issue  of  the 
Federal  Renter 

Analysis  of  Comments  and  Changes 

On  December  22.  1997.  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (62  Fl^ 
66922-66929).  The  Department  of 
Education  received  seventeen  letters 
commenting  on  the  notice  of  proposed 
priority  by  the  deadline  date.  Technical 
and  other  minor  changes — and 
suggested  changes  the  Secretary  is  not 
legally  authorised  to  make  under 
statutory  authority — are  not  addressed. 

General 

Comment:  The  "Description  of 
RRTCs"  indicates  that  "RRTCs  are 
operated  in  collaboration  with 
institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services."  RRTCs 
should  be  0(>erated  in  collaboration 
with  institutions  of  higher  education 
and  (emphasis  added)  providers  of 
rehabilitation  service  providers. 

Discussion:  The  collaboration 
requirement  included  in  the 
"Description  of  RRTCs"  is  statutory.  No 
further  restrictions  are  permissible  by 
law. 

Changes:  None. 

Comment:  An  RRTC  should  be 
located  in  a  region  of  high  occurrence  of 
the  disorder  being  studied.  In  addition, 
in  order  to  be  more  representative  of 
other  locations  where  services  might  be 
provided,  an  RRTC  should  be  located  in 
small  or  medium-sized  community,  and 
not  in  a  densely  populated  urban  area. 

Discussion:  The  commenter's 
suggestion  would  have  the  effect  of 
restricting  eligibility  in  violation  of  the 
statute.  In  addition,  an  RRTCs  access  to 
the  target  population  or  the  replicabihty 
of  its  findings  are  not  necessarily 
limited  by  the  physical  location  of  the 
grantee. 

Changes  None. 

Comment:  Applicants"  previous 
dissemination  efforts,  including  their 
publication  record,  should  be  used  as  an 
indicator  of  their  future  performance. 

Discussion:  The  quality  of  an 
applicant's  past  performance  in  carrying 
out  a  grant  is  one  of  the  factors  used  in 
the  selection  criteria  for  these  RRTCs. 
An  applicant's  previous  publication 
record  on  a  grant  would  be  considered 
in  this  evaluation.  Placing  too  much 
emphasis  on  an  applicant's  previous 
publication  record  in  evaluating  an 
application  may  unfairly  disadvantage 
excellent  new  researchers  or  prove  an 


unreliable  indicator  of  future 
dissemination  efforts  related  specifically 
to  an  RRTC 

Changes:  None. 

Comment:  Two  commenters  suggested 
that  the  requirements  for  conducting  a 
state-of-the-science  conference  and 
publishing  a  final  report  should  be  more 
Hexible.  A  second  commenter  suggested 
that  the  state-of-the-science  conference 
should  be  held  in  the  fourth  year  when 
more  data  will  be  available  to  present 
and  discuss. 

Discussion:  The  information  from  the 
state-of-the-science  conference  will  be 
used,  in  conjunction  with  NlDRR's 
program  reviews  and  other  inputs  in  the 
determination  of  future  research  issues 
and  as  part  of  NIDRR  s  Government 
Performance  and  Results  Act  database. 
The  budget  planning  process  requires 
this  information  to  be  available  during 
the  fourth  year  of  a  five  year  grant.  As 
long  as  the  report  is  availabTe  m  the 
fourth  year  of  the  grant,  NIDRR  agrees 
that  grantees  should  have  as  much 
Hexibility  as  possible  in  regard  to  the 
scheduling  of  the  state-of-the-science 
conference. 

Changes:  The  state-of-the-science 
conference  requirement  has  been 
revised  to  allow  grantees  total  discretion 
in  scheduling  the  conference. 

Comment:  The  trainiiiK  requirements 
of  the  RRTC  should  include  "non- 
traditional"  methods  such  as  using  the 
Internet  and  satellite  video 
conferencing. 

Discussion:  Applicants  have  the 
discretion  to  propose  the  training 
methods  that  a  project  will  use,  and  the 
peer  review  process  will  evaluate  the 
merits  of  the  methods  An  applicant 
could  propose  to  include  training 
methods  using  the  Internet  and  satellite 
videoconferencing.  However,  requiring 
all  projects  to  include  traininw;  methods 
using  the  Internet  and  satellite  video 
conferencing  could  exclude  equally 
effective  training  methods. 

Changes:  None 

Comment:  NIDRR  received  a  comment 
in  response  to  the  proposed  priontv  on 
Multiple  Sclerosis  that  sugjjested  that 
NIDRR  require  the  RKTC  to  collaborate 
with  a  number  of  different  entities. 

Discussion:  This  comment  prompted  a 
general  review  of  all  of  the  collaboration 
and  coordination  requirements 
contained  in  the  proposed  RRTC 
prionties  to  determine  their 
appropriateness  and  consistency.  That 
review  revealed  some  inconsistency  in 
language  requiring  clarification. 

changes:  The  IIRTC:  prionties  have 
been  revised  to  clarify  that  having  met 
the  stated  collaboration  or  coordination 
requirements,  each  RRTC  has  the 
authority  to  collaborate  or  coordinate 
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with  other  entities  carrying  out  related 
activities. 

Priority  3   Secondary  Conditions  of 
Spinal  Cord  Injury 

Comment:  The  vvoramg  in  the  first 
and  second  activities  should  be  changed 
from  "prevent  and  treat"  to  "prevent  or 
treat  "  Prevention  and  treatment 
protoc:ols  are  very  different,  and 
requiring  investigators  to  develop 
prevention  as  well  as  treatment 
protocols  would  require  too  many 
projects  In  addition,  rather  than  being 
required  to  address  all  five  of  the 
conditions,  the  RRTC  should  have  the 
discretion  to  address  four  out  of  the  five 
secondary  conditions  listed  in  the  first 
activity. 

Discussion:  While  NIDRR  agrees  that 
prevention  and  treatment  protocols  are 
very  different,  such  protocols  are 
needed.  Similarly,  the  five  secondary 
conditions  listed  are  widespread  and 
problematic.  The  funding  provided  to 
this  project  should  enable  a  grantee  to 
pursue  both  types  of  protocols  as  well 
as  all  of  the  five  conditions  included  in 
the  priority. 

changes:  None. 

Comment:  The  RRTC  should  be 
required  to  condui  t  training  workshops 
to  educate  patients,  families,  service 
providers,  and  health  care  providers. 

Discussion:  In  part,  the  RRTC  must 
meet  the  general  training  requirement  to 
provide"*   *    *  training  on  knowledge 
gained  from  the  Center's  research 
activities  to  persons  with  disabilities 
and  their  families,  service  providers, 
and  other  appropriate  parties   ' 
Applicants* have  the  discretion  to 
approach  this  and  other  training 
requirements  broadly,  and  can  propose 
to  "educate"  target  audiences  on  other 
information  as  long  as  it  is  in  addition 
to  the  knowledge  gained  from  the 
Center's  research  activities  The  peer 
review  process  will  evaluate  the  merits 
of  each  applicant's  proposed  training 
activities. 

Changes:  None. 

Comment:  One  commenter  indicated 
that  a  significant  and  growing  number  of 
persons  who  experience  spinal  cord 
injuries  are  from  minority  backgrounds 
and  live  in  urban  areas,  and  that  many 
of  those  injuries  are  a  result  of  violence, 
including  gunshot  wounds  which 
present  unique  secondary 
complications  The  same  commenter 
indicated  that  women  with  spinal  cord 
injuries  experience  different 
complications  from  those  faced  by  men 
with  spinal  cord  iniuries,  including 
problems  related  to  sexuality, 
reproduction,  and  other  genito-unnary 
problems.  The  commenter  suggested 
thai  the  RRTC  should  place  a  special 


emphasis  on  the  unique  needs  of 
persons  from  minority  backgrounds  who 
live  in  urban  areas,  as  well  as  on 
women,  because  of  the  unique 
rehabilitation  management  and 
community  re-entrv  issues  facing  both 
groups. 

Discussion  NIDRR  agrees  that  both  of 
these  groups  of  persons  with  SCI  face 
unique  rehabilitation  challenges  that 
merit  special  emphasis. 

Changes:  The  pnoritv  has  been 
revised  to  place  a  special  emphasis  on 
the  unique  needs  of  persons  with  SCI 
from  minority  backgrounds  who  live  in 
urban  areas  as  well  as  women  with  SQ. 

Priority  2:  Neuromuscular  Diseases 

Comment:  Is  the  RRTC  expected  to 
research  the  genetic  discrimination  that 
could  become  a  problem,  or  to 
determine  the  ethical  and  psychosocial 
implications  of  this  research?  Is  the 
RRTC  intended  to  address  how  knowing 
the  information  made  available  through 
genetic  testing  may  affect  potential 
physical  and  pyschosocial  outcomes? 

biscussion:  NIDRR  prefers  to  provide 
applicants  with  the  discretion  to 
propose  a  line,  or  lines,  of  investigation 
on  the  issue  of  examining  the  risks  and 
benefits  related  to  the  use  of  genetic 
testing.  An  applicant  could  propose  to 
answer  the  questions  that  the 
commenter  poses,  and  the  peer  review 
process  will  evaluate  the  merits  of  the 
approach. 

Changes:  None. 

Priority  3:  Multiple  Sclerosis 

Comment:  The  proposed  priority 
solicited  comments  on  whether  the 
RRTC  should  investigate;  (1)  The  unique 

needs  of  women  with  MS,  and  (2) 
alternative  models  of  care  for  persons  of 
different  cultural,  economic,  minority, 
ethnic,  or  geographic  backgrounds.  For 
the  most  part,  the  commenters  indicated 
that  these  were  potentially  important 
topics  worthy  of  exploratory  research 
activities  The  commenters  indicated 
that  not  enough  is  known  about  the 
differences  between  the  needs  of  men 
and  women  with  MS,  or  between  the 
needs  of  persons  from  different  cultural, 
economic,  minority,  ethnic,  or 
geographic  backgrounds.  The 
commenters  suggested  that  the  first  step 
in  this  research  should  be  to  determine 
if  those  differences  exi.st   The  one 
commenter  who  expressed  support  for 
an  investigation  of  the  unique  needs  of 
women,  suggested  that  the  RRTC 
investigate  the  extent  to  which  MS 
affects  women  in  relation  to  hormonally 
.mediated  events  (e.g.,  pregnancy. 
menstruation,  and  menopause),  and  the 
programs  and  services  that  may  be 
needed  to  promote  effective  functioning. 


In  light  of  these  comments.  NIDRR 
believes  that  the  first  line  of  inquiry  on 
these  issues  should  be  to  determine  if 
there  are  differences  between  the  needs 
of  men  and  women  with  MS.  as  well  as 
between  diverse  groups  of  populations. 

Changes:  The  priority  has  been 
revised  to  require  the  RRTC  to 
investigate  if  differences  exist  between 
the  needs  of:  (1)  Men  and  women  with 
MS;  and  (2)  persons  with  MS  from 
different  cultural,  economic,  minority, 
ethnic,  or  geographic  backgrounds 

Comment:  "Two  commenters  suggested 
that  health  promotion  and  wellness  be 
addressed  separately  from  substance 
abuse  in  the  priority's  first  required 
activity. 

Discussion:  There  are  advantages  to 
investigating  substance  abuse  within  the 
context  of  health  promotion  and 
wellness.  However,  an  applicant  could 
propose  to  investigate  substance  abuse 
in  a  separate  project,  and  the  peer 
review  process  will  evaluate  the  merits 
of  this  proposal. 

Changes:  None. 

Comment:  Two  commenters  suggested 
that  the  RRTC  address  the  educational 
needs  of  employers  regarding  reasonable 
accommodations. 

Discussion:  The  fourth  activity  of  the 
RRTC  involves  research  on  workplace 
accommodations.  The  RRTC  is  required 
to  develop  and  disseminate 
informational  materials  based  on 
knowledge  gained  from  the  Center's 
research  activities,  and  disseminate  the 
materials  to  persons  with  disabilities, 
their  representatives,  service  providers, 
and  other  interested  parties  (emphasis 
added).  NIDRR  expects  employers  to  be 
included  as  "other  interested  parties"  in 
regard  to  the  fourth  activity. 

Changes:  None. 

Comment:  The  RRTC  should  address 
the  impact  of  the  Americans  with 
Disabilities  Act  (ADA), 

Discussion:  The  third  activity  of  the 
RRTC  requires  the  RRTC  to  investigate 
the  employment  status  of  the  persons 
vkith  MS.  An  applicant  could  propose  to 
address  the  impact  of  the  ADA  as  part 
of  this  investigation,  and  the  peer 
review  process  vkill  evaluate  the  merits 
of  this  research.  However,  requiring  all 
applicants  to  carry  out  this  line  of 
investigation  could  exclude  other 
equally  meritorious  lines  of 
investigation  on  the  employment  status 
of  person  with  MS. 

Changes:  None. 

Comment:  NIDRR  should  establish 
three  RRTCs  related  to  MS  and:  (1) 
Medical  rehabilitation.  (2)  psychosocial 
and  vocational  rehabilitation;  (3)  health 
care  delivery  and  policy. 

Discussion:  At  tliis  time,  and  in  light 
of  other  priorities,  devoting  the 
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I .  ,  to  support  three  RRTCs  on 

these  topics  for  persons  with  MS  is  not 
feasible. 

Changes:  None. 

Comment  The  RRTC  should 
collaborate  with  the  National  Multiple 
Sclerosis  Society,  the  American 
Academy  of  Neurology,  the  American 
Society  of  Neurorehabilitation,  the 
Paralyzed  Veterans  of  America,  and  the 
RRTC  on  Managed  Care. 

Discussion:  When  a  priority  requires 
collaboration  or  coordination  with  one 
or  more  entities,  the  rationale  is  that  the 
RRTC  could  not  carry  out  the  purposes 
of  the  priority  without  the  required 
collaboration  or  coordination.  All  of  the 
entities  listed  in  the  comment  are  good 
candidates  for  collaboration,  and  an 
applicant  could  propose  to  collaborate 
with  any  or  all  of  them.  However,  the 
RRTC  could  cany  out  its  purposes 
without  collaborating  with  these 
entities.  Therefore,  the  priority  has  not 
been  revised  to  require  collaboration 
with  the  agencies  listed  in  the  comment. 

Changes  None. 

Comment  The  state-of-the-science 
conference  should  be  held  in 
conjunction  with  the  annual  meeting  of 
the  Consortium  of  Multiple  Sclerosis 
Centers. 

Discussion.  An  applicant  could 
propose  to  carry  out  the  state-of-the- 
science  conference  in  conjunction  with 
the  annual  meeting  of  the  Consortium  of 
Multiple  Sclerosis  Centers  (CMSCs) 
However,  the  conference  could  be 
successful  even  if  it  were  not  held  in 
conjunction  with  the  annual  meeting  of 
the  CMSCs.  Therefore,  it  is  not 
necessary  to  require  it. 

Changes:  None. 

Priority  4:  Community  Integration  for 
Persons  With  Traumatic  Brain  Injury 

Comment:  In  addition  to  identifying 
and  evaluating  programs  for  successful 
community  integration  of  persons  with 
TBI.  the  RRTC  should  develop  such 
programs.  The  RRTC  should  also 
investigate  the  factors  that  support  or 
serve  as  barriers  to  community 
integration. 

Discussion:  it  is  feasible  and 
necessary  for  the  RRTC  to  not  only 
identify  and  evaluate  programs  that 
support  community  integration,  but  also 
develop  these  programs.  In  the  process 
of  carrying  out  these  development  and 
evaluation  activities,  the  RRTC  will 
need  to  investigate  the  faciors  that 
support  or  serve  as  barriers  to 
community  integration.  Therefore,  it  is 
unnecessary  to  specifically  state  it  as  a 
requirement. 

Changes:  The  priority  has  been 
revised  to  require  the  RRTC  to  not  only 


identify  and  evaluate,  but  also  develop 
model  programs  and  services  that 
support  community  integration 

Comment:  While  there  are  a  few 
assessment  tools  that  are  used  to 
measure  community  integration  and  the 
quality  of  life  of  persons  with  TBI,  better 
assessment  tools  are  needed.  The  RRTC 
should  develop  outcome  measures  to 
delineate  the  hill  breadth  of  the 
community  integration  challenges  faced 
by  individuals  with  TBI. 

Discussion:  Development  of  improved 
assessment  tools  will  make  a  significant 
contribution  to  other  activities  of  the 
RRTC  as  well  as  to  the  field.  NIDRR 
expects  that  the  RRTC  will  hilly 
consider  the  possibility  of  improving 
existing  assessments  before  undertaking 
to  develop  a  new  assessment. 

Changes:  The  priority  has  been 
revised  to  require  the  RRTC  to  either 
identify,  improve,  and  evaluate,  or 
develop  and  evaluate  an  assessment  that 
measures  the  community  integration  of 
persons  with  TBI. 

Comment:  The  requirement  to 
investigate  the  impact  of  aging  on 
community  integration  should  be 
expanded  to  include  persons  who  incur 
TBI  at  an  advanced  age. 

Discussion:  The  requirement  to 
investigate  the  impact  of  aging  on 
community  integration  does  not  have  to 
be  revised  in  order  for  an  applicant  to 
include  persons  who  incur  TBI  at  an 
advanced  age.  NIDRR  expects  a  wide 
range  of  ages  of  onset  to  be  included 
among  the  sample  population  in  order 
for  the  sample  to  be  representative  of 
the  target  population  of  persons  with 
TBI.  Therefore,  it  is  uiuiecessary  to 
require  it. 

Changes:  None. 

Comment:  The  RRTC  should  address 
the  community  integration  of  persons 
with  TBI  from  minority  backgrounds. 

Discussion:  NIDRR  agrees  that  p>ersons 
with  TBI  from  minority  backgrounds, 
particularly  those  from  urban  areas  who 
are  victims  of  violence,  have  unique 
community  integration  needs. 

Changes:  The  priority  has  been 
revised  to  require  the  RRTC  to  address 
the  unique  community  integration 
needs  of  persons  from  minority 
backgrounds. 

Comment:  NIDRR  should  be  more 
specific  in  describing  the  nature  and 
scope  of  the  research  that  it  expects  the 
RRTC  to  carry  out. 

Discussion:  NIDRR  makes  every  effort 
to  be  as  least  prescriptive  as  possible 
when  it  establishes  an  RRTCs 
requirements  in  order  to  encourage 
innovation  and  in  recognition  of  the 
expertise  of  potential  applicants.  NIDRR 
depends  on  its  peer  review  process  to 
ensure  the  appropriateness  and  quality 


of  the  nature  and  scope  of  the  research 
that  an  RRTC  carries  out 

Changes:  None. 

Comment:  NIDRR  should  clarify 
whether  the  research  into  the  impact  on 
aging  on  community  integration  should 
address  aging  support  systems  as  well  as 
aging  of  the  human  organism  These  are 
two  very  different  issues 

Discussion:  NIDRR  prefers  to  provide 
applicants  with  the  discretion  to 
propose  a  line,  or  lines,  of  investigation 
on  the  issue  of  the  impact  of  aging  on 
community  integration.  An  applicant 
could  propose  either,  or  both. 
approaches  that  the  commenter 
describes,  and  the  peer  review  process 
will  evaluate  the  merits  of  the  approach. 

Changes:  None. 

Priority  6:  Supported  Living  and  Choice 
for  Persons  With  Mental  Retardation 

Comment:  In  addition  to  identifying 
and  synthesizing  research  findings  on 
state-ofthe-art  models  of  supported 
living,  the  project  should  develop 
descriptions  of  the  nature  of  the 
organizations  that  approximate  the 
ideals  of  supported  living  and  the 
transformations  that  traditional 
community  organizations  are  going 
through  to  adopt  supported  living 
approaches  and  ideals. 

Discussion:  An  applicant  could 
propose  to  develop  descriptions  of  the 
nature  of  the  organizations  that 
approximate  the  ideals  of  supported 
living  and  the  transformations  that 
traditional  eommunity  organizations  are 
going  through  to  adopt  supported  living 
approaches  and  ideals  The  [)eer  review 
process  will  evaluate  the  merits  of  these 
descriptions.  NIDRR  det  lines  to  require 
all  applicants  to  develop  these 
descriptions  because  it  is  not  net:es.sary 
in  order  to  identify  and  svTithesize 
research  findings  on  state-of-the-art 
models  of  supported  living. 

Changes:  None. 

Comment:  The  project  should  be 
expanded  to  include  all  persons  with 
developmental  disabilities  in  addition 
to  those  with  mental  retardation. 

Discussion:  If  persons  with 
developmental  disabilities  who  are  not 
mentally  retarded  could  benefit  from  the 
RRTCs  materials  and  information,  an 
applicant  could  propose  to  include 
them  in  the  target  population  as  long  as 
it  is  in  addition  to  persons  with  mental 
retardation.  The  peer  review  process 
will  evaluate  the  merits  of  this  proposal. 
NIDRR  declines  to  require  all  applu^nts 
to  include  persons  with  developmental 
disabilities  who  are  not  mentally 
retarded  out  of  concern  that  applicants 
will  underserve  persons  with  mental 
retardation. 
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Changes:  None 

Comment  The  third  activity  of  the 
projec:t  should  be  revised:  to  require  the 
proiect  to:  (1)  Undertake  public 
awareness  activities  to  educate  the 
public  and  policymakers  on  the 
importance  of  direct  support  workers: 
and  (2)  become  familiar  with  existing 
training  materials  prior  to  development 
of  new  training  materials  in  order  to 
avoid  duplication 

Di.scussjon  .\n  applicant  could 
propose  to  undertake  public  awareness 
activities  to  educate  the  public  and 
policymakers  on  the  importance  of 
direct  support  worlcers  as  part  of  the 
second  activity  required  by  the  pnonty. 
The  peer  review  process  will  evaluate 
the  merits  of  these  public  awareness 
activities 

In  regard  to  becoming  familiar  with 
existing  training  materials  prior  to 
development  of  new  training  materials 
in  order  to  avoid  duplication.  NIDRR 
expects  that  all  applicants  would  carry 
out  such  a  review  as  a  matter  of  routine. 
Therefore,  it  is  unnecessary  to  require  it. 

Changes:  None. 

Comment  If  agencies  cannot  find  or 
keep  qualified  workers,  the  viability  of 
supported  living  is  at  risk  The  project 
should  carry  out  research,  training,  and 
demonstration  activities  on  strategies  to 
address  direct  support  worker 
recruitment,  retention,  and  training. 

Discussion  Research,  training,  and 
demonstration  activities  on  strategies  to 
address  direct  support  worker 
recruitment,  retention,  and  training  is 
critically  important  to  the  success  of 
supported  living.  These  suggested 
activities  are  outside  the  scope  of  this 
project,  however,  NIDRR  plans  to 
establish  an  RRTC  on  Community 
Integration  for  Persons  with  Mental 
Retardation  in  FY  98  that  will  carry  out 
these  activities. 

Changes:  None 

Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  pnvate 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry'  out  the 


training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  tor 
up  to  60  months  through  grants  or 
cooperative  agreements  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  wiii 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities 

Description  of  Rehabilitation  Research 
and  Training  Centers 

RRTCs  are  operated  in  collaboration 

with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serv  e 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals 

RRTCs  conduct  coordinated 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  m-serv  ice 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members 
guardians,  advocates,  or  authonzed 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
proCTams  and  similar  activities 

RRTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions, 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  individuals  firom  minonty 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training 

The  Department  is  particularlv 
interested  in  ensunng  that  the 
expenditure  of  public  funds  ;s  'ustified 


by  the  execution  of  intenaea  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  vears  after  the  establishment  of 
any  RRTC.  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75  253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
perforrriance  and  arcomplishment. 

General  Requirements 

The  following  requirements  apply  to 
tnese  RRTCs  pursuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicants  proposal  to  fulfill  these 
proposed  requirements  will  be  assessed 
asing  applicable  selection  criteria  in  the 
peer  review  process. 

The  RRTC  must  provide:  (1)  Training 
on  research  methodology  and  applied 
research  experience:  and  (2)  training  on 
knowledge  gained  from  the  Center's 
research  activities  to  persons  with 
disabilities  and  their  families,  service 
providers,  and  other  appropriate  parties. 

The  RRTC  must  develop  and 
disseminate  informational  materials 
based  on  knowledge  gained  from  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabilities,  their  representatives, 
service  providers,  and  other  interested 
parties. 

Tlie  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  RRTC  must  condiict  a  state-of- 
the-science  conference  and  pubhsb  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fourth  year  of 
the  grant. 

Priorities 

Under  34  CFR  75  105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  one  of  these  absolute  pnoritMS. 

Prionty  1   Secondary  Conditions  of 

Spmal  Cord  Iniunes 

Background 

There  are  approximately  10,000  new 
cases  of  SCI  each  year  and  the 
prevalence  of  SQ  is  estimated  between 
183,000  and  230,000  persons 
(University  of  .Mahama-Birmingham, 
"Facts  and  Figures  a;  a  Glance,"  Spinal 
Cord  lniur\-  Factsheet.  August,  1997). 
The  etiology  of  SCI  has  been  very  well 
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charac ;  n  of  this  condition  is  well 

established  (Maynard.  F.  M..  et  ai, 
"International  Standards  for 
Neurological  and  Functional 
Classification  of  Spinal  Cord  Injury — 
American  Spinal  Cord  Injury 
Association"  Spinal  Cord.  35(5).  pgs. 
266-274.  May.  1997).  Past  medical 
advances  have  improved  the  probability 
of  survivmg  SCI.  and  ongoing 
developments  and  improvements  in 
clinical  care  have  increased  the  life 
exjjectancy  and  quality  of  life  of  persons 
with  SCI  (bitunno.  J.  F,  and  Formal. 
C.  S..  "Chronic  Spinal  Cord  Injury." 
New  England  journal  of  Medicine. 
330(8).  pgs.  550-556.  February.  1994). 
However,  the  life  expectancy  of 
individuals  with  SCI  is  still  lower  than 
the  general  population,  and  people  who 
are  living  with  SCI  continue  to  be  at 
higher  risk  than  the  general  population 
for  a  number  of  secondary  conditions. 
For  the  purposes  of  this  priority,  a 
secondary  condition  is  a  condition  that 
is  causally  related  to  a  disabling 
condition  (i.e..  occurs  as  a  result  of  the 
primary  disabling  condition)  and  that 
can  be  pathological,  an  impairment,  a 
functional  limitation,  or  an  additional 
disability  (Pope.  A.  M.  and  Tarlov.  A. 
R..  "Prevention  of  Secondary 
Conditions,"  Disability  in  America,  pgs. 
214-241.  1991). 

Pressure  ulcers,  respiratory 
complications,  urinary  tract  infections 
(UTls).  pain,  and  obesity  are  commonly 
reported  secondary  conditions  of  SQ 
(Lemons,  V.  R.  and  Wagner.  F    C,  Jr.. 
"Respiratory  Complications  After 
Cervical  Spinal  Cord  Injury."  Spine. 
9(20).  pgs.  2315-2320,  1994;  Anson. 
C.  A.  and  Shepherd,  C.  "Incidence  of 
Secondary  Complication  in  Spinal  Cord 
Injury."  International  Journal  of 
Rehabilitation  Research.  19(1).  pgs  55- 
66.  March.  1996).  Depression  in  SQ  is 
also  often  identified  as  a  secondary 
condition  (Elliott.  T.  R.  and  Frank. 
R.  C.  "Depression  Following  Spinal 
Cord  Injury."  Archives  of  Physical 
Medicine  and  Rehabilitation.  Volume 
77.  pgs.  816-623.  1996).  Continued 
research  efforts  directed  toward  the 
prevention  and  treatment  of  secondary 
conditions  of  persons  with  SCI  will 
improve  their  health  and  well-being. 

Despite  past  efforts,  pressure  ulcers 
remain  a  daunting  problem  with  respect 
to  both  prevention  and  treatment.  Most 
approaciies  to  pressure  ulcer 
management  emphasize  prevention 
(Ditunno.  J.  F  and  Formal.  C.  S..  op. 
cit.).  There  is  little  systematic  evidence 
on  how  individuals  with  SCI  manage  a 
pressure  ulcer  once  one  develops 
(Fuhrer.  M.  I.,  et  al .  "Pressure  Ulcers  in 
Community-Resident  Persons  with 


Spinal  Cord  Injury:  Prevalence  and  Risk 
Factors."  Archives  of  Physical  Medicine 
and  Rehabilitation.  74.  pgs.  1172-1177, 
1993). 

Respiratory-related  conditions  have 
now  replaced  UTIs  as  the  major  cause 
of  death  in  the  SCI  population, 
particularly  among  individuals  with 
cervical  level  injuries  (University  of 
Alabama-Birmingham,  op.  cit.). 
Pneumonia  continues  to  oe  one  of  the 
most  common  secondary  conditions. 
Secretion  management  is  often 
problematic  due  to  impaired  cough 
(Ditunno,  J.  F.  and  Formal,  C.  S.,  op. 
cit.).  The  effectiveness  of  current 
therapeutic  interventions  to  reduce  the 
incidence  of  respiratory  conditions 
appears  to  be  marginal  (Lemons,  V.  R. 
and  Wagner,  F.  C,  Jr..  op.  cit.). 

Urmary  tract  infections  are  a  common 
secondary  condition  in  SQ.  Antibiotic 
prophylaxis  is  not  generally 
recommended.  Other  possible  strategies, 
such  as  vaccination,  immunotherapy, 
and  the  use  of  receptor  analogs  have 
been  suggested,  but  there  is  not  yet 
sufficient  data  on  the  effectiveness 
(Galloway.  A..  "Prevention  of  Urinary 
Tract  Infection  in  Patients  with  Spinal 
Cord  Injury — A  Microbiological 
Review."  Spinal  Cord.  35(4),  pgs.  196- 
204,  April,  1997).  There  are  possible 
psycho-social-vocational  factors  that 
impact  bladder  management  programs 
(NIDRR  1992  Consensus  Statement. 
"The  Prevention  and  Management  of 
Urinary  Tract  Infections  Among  People 
with  Spmal  Cord  Injuries."  Journal  of 
American  Paraplegia  Society,  15(3).  pgs. 
194-204.  July,  1992). 

Pain  is  a  secondary  condition  that 
affects  a  significant  number  of  persons 
with  SQ  (Yezierski,  R.  P.,  "Pain 
Following  Spinal  Cord  Injury:  the 
Clinical  Problem  and  Elxperimental 
Studies."  Pain.  68(2-3),  pgs.  185-194, 
1996).  Previous  research  has  resulted  in 
a  number  of  classification  schemes  for 
SCI  pain;  however,  there  is  no 
standardized  classification  system, 
limiting  comparability  of  findings  from 
the  literature.  The  numerous  individual 
variations  in  pain  as  a  secondary 
condition  accompanying  SQ  impede 
research  progress  in  the  alleviation  of 
pain  (Stover,  S.  L.,  et  al.,  "Management 
of  Neuromusculoskeletal  System," 
Spinal  Cord  Injury:  Clinical  Outcomes 
from  Model  Systems.  Chapter  8.  pgs. 
154-155.  1995). 

Obesity  can  contribute  to  health- 
related  problems  in  the  general 
population.  Obesity  in  SCI.  particularly 
morbid  obesity,  is  more  likely  to 
contribute  to  health-related  problems. 
This  condition  is  closely  tied  to 
nutritional  status  and  the  ability  to 
engage  in  physical  activity  or  exercise. 


Limitations  on  the  latter  are  likely  to 
contribute  significantly  to  the  problems 
stemming  from  this  secondary  condition 
(Blackmer,  J  and  Marshall.  S..  "Obesity 
and  Spinal  Cord  Injury:  An 
Observational  Study."  Spinal  Cord. 
35(4).  pgs.  245-247.  April.  1997). 

Depression  is  more  common  among 
persons  with  SQ  than  among  the 
general  population.  There  is  some 
evidence  that  depression  is  higher 
among  persons  whose  SQ  is  of 
relatively  short  duration  compared  to 
others  who  have  had  a  longer  time  to 
adjust  (Steins.  S.  A.,  et  al..  "Spinal  Cord 
Injury  Rehabilitation:  Individual 
Experience.  Personal  Adaptation,  and 
Social  Perspectives,"  Archives  of 
Physical  Medicine  and  Rehabilitation. 
Volume  78,  March.  1997).  Proper 
diagnosis  and  treatment  of  depression  in 
persons  with  SCI  has  not  yet  been  well 
established  (Elliott.  T.  R.  and  Frank, 
R.  G..  op.  cit).  Prevention  and 
treatment  for  depression  and  other 
psychosocial  adjustment  problems  may 
include  increasing  opportunities  for 
social  interactions  through  community 
participation  (Rintala.  D.  H..<ef  aJ., 
"The  Relationship  Between  the  Extent 
of  Reciprocity  with  Social  Supporters 
and  Measures  of  Depressive 
Symptomatology.  Impairment. 
Disability,  and  Handicap  in  Persons 
with  Spinal  Cord  Injury,"  Rehabilitation 
Psychology.  39(1).  pes.  15-27,  1994). 

There  is  a  linkage  Between 
maintaining  the  health  of  persons  with 
SCI  and  the  prevention  of  secondary 
conditions.  Health  maintenance 
activities  may  include,  but  are  not 
limited  to.  following  accepted  medical 
protocols,  proper  diet,  weight  control, 
and  exercise.  Persons  with  SCI  are 
increasingly  realizing  the  importance  of 
and  seeking  access  to  health 
maintenance  activities  (Edwards,  P.. 
"Health  Promotion  Through  Fitness  for 
Adolescents  and  Young  Adults 
Following  Spinal  Cord  Injury."  SCI 
Nursing.  13(3),  pgs.  69-73,  September, 
1996). 

Because  of  the  differences  in  exercise 
tolerance  among  different  levels  of  SCI, 
one  uniform  exercise  protocol  can  not 
be  applied  to  all  individuals.  Exercise 
options  for  persons  with  SCI  will  be 
expanded  when  appropriate  exercise 

f)rotocols  are  developed  for  the  different 
evels  of  injury  (Rimmer,  f.  H.,  "Fitness 
and  Rehabilitation  Programs  for  Special 
Populations."  Brown  and  Benchmark, 
Madison.  WI.  Chapter  7,  1994).  Little  is 
known  about  the  synergistic  effects  of 
exercise,  diet,  and  nutrition.  Questions 
remain  as  to  whether  and  how  these 
lifestyle  factors  work  together  to 
promote  health  and  prevent  secondary 
conditions. 
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The  availability  and  dissemination  of 
information  about  this  injury  tends  to  be 
concentrated  m  speciality  areas.  This 
problem  can  be  frustrating  to  newly- 
injured  individuals  and  their  family 
members.  Rapidly  accessing  the  most 
up-to-date  ciinicai  information  can  also 
be  problematK  for  non-specialty  health 
professionals. 

Priority  I 

The  Secretary  will  establish  an  RRTC 
on  Secondan*'  Conditions  of  Spinal  Cord 
Injuries  to  improve  general  health,  well- 
being,  and  community  integration  of 
persons  with  spinal  cord  iniun   The 
RRTC  shall: 

(1)  Investigate  and  evaluate 
interventions  to  prevent  and  treat 
secondary  medical  conditions, 
including  but  not  necessarily  limited  to 
pressure  ulcers,  respiratory 
complications,  UTIs.  pain,  and  obesity; 

(2)  Investigate  and  evaluate 
interventions  to  prevent  and  treat 
depression;  and 

(3)  Develop  and  evaluate  exercise 
protocols,  stress  management 
techniques  and  diet  and  nutrition 
regimens. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must: 

•  Address  the  unique  needs  of 
persons  with  SCI  from  minority 
backgrounds  who  live  in  urban  areas  as 
well  as  women  with  SCI;  and 

•  Coordinate  with  the  NIDRR- 
sponsored  Model  SCI  Systems,  the 
RRTCs  on  Aging  with  a  Disability, 
Personal  Assistance  Services,  and 
Managed  Care,  and  related  research  or 
training  activities  sponsored  by  the 
National  Center  for  Medical 
Rehabilitation  Research,  the  Centers  for 
Disease  Control,  and  other  entities. 

Priority  2:  Neuromuscular  Diseases 

Background 

Neuromuscular  disease  is  a  taxonomic 
category  that  describes  diseases  of  the 
peripheral  neuromuscular  system,  both 
acquired  and  hereditary.  This  category 
encompasses  diseases  such  as 
amyotrophic  lateral  sclerosis,  post- 
polio.  Guillan-Barre,  muscular 
dystrophy,  myasthenia  gravis,  and  other 
muscular  atrophies  and  myopathies. 
NMDs  affect  approximately  400.000 
children  and  adults  in  the  United  States 
(LaPlante,  M..  et  al..  Disability  in  the 
United  States:  Prevalence  and  Causes. 
1992).  Conditions  associated  with  these 
disorders  include  progressive  weakness, 
limb  contractures,  spine  deformity,  and 
impaired  pulmonary  function.  Cardiac 
involvement  and  intellectual 
impairment  occur  with  some  NMDs. 
The  progression  of  these  degenerative 


diseases  takes  three  stages:  ambulatory. 
wheelchair,  and  prolonged  survival 
(Bach,  1,  R,  and  Lieberman.  J.S., 
"Rehabilitation  of  the  Patient  with 
Disease  .Mfecting  the  Motor  Unit," 
Rehabilitation  Medicine:  Principles  and 
Practice,  pg  1099.  1993)  Past  research 
efforts  have  focused  on  documenting  the 
impairment  and  disability  profiles  of 
neuromuscular  disease  as  well  as  on 
mitigating  the  functional  consequences 
of  NMD.  Functional  independence  and 
community  integration  continue  to 
challenge  persons  with  NMDs. 

Among  the  functional  independence 
issues  that  affect  persons  with  NMD  are 
preserving  respiratory  function, 
maintaining  muscle  strength,  assuring 
good  nutrition,  and  combating  muscle 
fatigue.  Respiratory  insufficiency  due  to 
progressive  muscle  wasting  is  a  one  of 
the  leading  causes  of  illness  and  death 
among  persons  with  NMDs  (Bates,  D., 
Respiratory  Function  in  Disease,  pgs. 
371-379,  1989).  For  persons  with 
NMDs,  maintaining  or  improving 
muscle  strength  is  a  major  functional 
concern.  The  relationships  among 
conditioning  exercise,  functional 
strength,  and  fatigue  is  not  well 
understood  in  this  population.  For 
example,  exercise  has  been  shown  to  be 
effective  in  improving  strength  and 
endurance  at  particular  points  in  the 
disease  progress,  but  many  questions 
remain  and  the  optimal  use  of  exercise 
across  different  NMD  categories  is  not 
known  (Brinkmann,  J.  R.,  and  Ringel,  S. 
P.,  "Effectiveness  of  Exercise  in 
Progressive  Neuromuscular  Disease," 
Journal  of  Neurological  Rehabilitation. 
Volume  5,  pgs.  195-199,  1991).  Finally, 
feeding  problems  in  patients  with  NMDs 
are  frequently  underestimated  and 
poorly  analyzed  (Willig,  T.  N.,  et  al., 
"Swallowing  Problems  in 
Neuromuscular  Disorders,"  Archives  of 
Physical  Medicine  and  Rehabilitation. 
Volume  75,  No.  11,  pgs.  1175-1181, 
1994). 

Persons  with  NMDs  must  maintain 
functional  independence  to  maximize 
their  ability  to  participate  in  home, 
work,  educational,  recreational,  and 
other  community  activities.  For 
instance,  respiratory  problems  often 
require  mechanical  ventilation.  Home 
ventilation  has  been  shown  to  be  useful 
for  a  growing  number  of  patients  with 
NMDs  (Wmterhoiler,  M.,  et  al., 
"Recommendation  of  Bavarian  Muscle 
Centers  of  the  German  Neuromuscular 
Disease  Society  for  Home  Ventilation  of 
Neuromuscular  Diseases  of  Adult 
Patients,"  Nenenarzf,  Volume  68,  No.  4, 
pgs.  351-357,  1997).  Despite  its 
technical  simplicity,  home  ventilation 
leads  to  a  number  of  social,  medical  and 


infrastructural  problems  [Paraplegia. 
Volume  31,  pgs.  93-101,  1993). 

Many  persons  with  NMDs  have  had 
limited  opportunity  for  educational  and 
work  experiences.  Research  has 
demonstrated  the  "alteration  of 
cognitive  functions"  in  some  NMD 
diagnoses,  creating  special  challenges  to 
pursuing  education  (Fardeau-Gautier. 
M,  and  Fardeau.  M.,  "Socioeconomic 
Aspects  of  Neuromuscular  Diseases," 
Myology:  Basic  and  Clinical.  1994). 
Previous  research  found  a  significant 
relationship  between  psychosocial 
adjustment  and  unemployment  for  some 
persons  with  NMD  (Fowler.  W.  M.,  Jr., 
"Employment  Profiles  in 
Neuromuscular  Diseases,"  American 
Journal  of  Physical  Medicine  and 
Rehabilitation,  Volume  76,  No.  1,  j>gs. 
26-37,  1997). 

In  addition  to  issues  of  functional 
capacity  and  community  integration, 
there  is  an  emerging  policy  issue  related 
to  diagnosis  of  NMDs.  Rapid 
development  in  genetic  knowledge  and 
technologies  has  increased  the  ability  to 
test  asymptomatic  NMD  individuals  for 
late-onset  diseases,  disease 
susceptibilities,  and  carrier  status. 
Genetic  criteria  may  be  replacing 
diagnostic  and  clinical  classification 
systems  as  a  method  of  identifying 
NMDs  (Fowler,  W.  M.,  Jr.,  "Impairment 
and  Disabihty  Profiles  of 
Neuromuscular  Diseases,"  American 
Journal  of  Physical  Medicine  and 
Rehabilitation,  Volume  74,  No.  5,  pg. 
S61,  1995).  These  developments  raise 
ethical,  legal  and  financial  issues  related 
to  appropriate  timing  for  tests  and 
communication  of  results  ("American 
Society  of  Human  Genetics  and 
American  College  of  Medical  Genetics 
Report — Points  to  Consider:  Ethical. 
Legal,  and  Psychosocial  Implications  of 
Genetic  Testing  in  Children  and 
Adolescents,"  American  Journal  of 
Human  Genetics.  Volume  57,  pgs.  1233- 
1241,  1995). 

Because  of  the  number  of  very  rare 
diseases  that  are  included  in  the 
proposed  World  Federation  of 
Neurology  Classifications  of  NMD  and 
the  low  incidence  and  prevalence  of  the 
more  well-known  NMDs.  the 
availability  and  dissemination  of 
information  about  these  diseases  is 
problematic.  This  difficulty  is 
characteristic  of  cases  where  there  is 
both  a  limited  amount  of  information 
and  a  very  small  audience.  This 
problem  can  be  frustrating  to  newly- 
diagnosed  individuals  and  their  family 
members.  Rapidly  accessing  the  most 
up-to-date  clinical  information  can  also 
be  problematic  for  the  non-specialist 
physicians,  as  evidenced  by  the  well- 
known  difficulty  in  diagnosing  these 
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S..  Neuromuscular  Diseases  A  Practical 
Approach  to  Diagnosis  and 
Management,  pg.  3.  1988). 

Priority  2 

The  Secretary  will  establish  an  RRTC 
on  NfMDs  to  promote  the  functional 
independence  and  community 
integration  of  persons  with  NMDs.  The 
RRTC  shall: 

(1)  Investigate  and  evaluate 
interventions  to  preserve  functional 
capacity: 

(2)  Investigate  and  evaluate 
techniques  for  enhancing  community 
integration, 

(3)  Examine  the  risks  and  benefits 
related  to  the  use  of  genetic  testing,  and 

(4)  Establish  and  maintain  a 
clearinghouse  on  NMDs. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must  coordinate  with 
related  research  or  training  activities 
sponsored  by  the  National  Institute  on 
Neurological  Disorders  and  Stroke,  and 
other  entities. 

Priority  3:  Multiple  Sclerosis 

Background 

Multiple  sclerosis  is  a  disease  capable 
of  producing  significant  disability, 
particularly  in  the  young  adult 
population.  The  most  frequent  age  of 
onset  is  between  20  and  43  years,  with 
a  mean  onset  age  of  33.  The  female  to 
male  ratio  is  nearly  2:1  and  the  white  to 
non-white  ratio  is  also  nearly  2:1.  The 
total  population  of  individuals  with  MS 
in  the  United  States  is  estimated  at 
250,000—350.000.  The  causes  of  MS  are 
unknown,  although  autoimmune,  viral, 
genetic,  and  environmental  factors  are 
considered  to  have  potential  causal 
significance  (Smith.  C.  and  Schapiro.  R.. 
"Neurology."  Multiple  Sclerosis,  pg.  7, 
1996). 

Multiple  Sclerosis  randomly  attacks 
the  central  nervous  system  and  may 
manifest  itself  over  several  decades  in  a 
wide  range  of  disabilities  including,  but 
not  limited  to,  inability  to  walk,  loss  of 
bowel  and  bladder  control,  blindness, 
mild  alteration  of  sensation,  paralysis  of 
limbs,  impaired  speech,  sexual 
dysfunction,  extreme  fatigue,  poor 
coordination,  spasticity,  and  cognitive 
dysfunction.  The  course  of  MS  is 
unpredictable.  The  disease  may  wax 
and  wane.  Significant  manifestation  can 
be  brought  on  by  heat,  overwork,  or  a 
common  cold  and  followed  by  return  to 
a  state  with  little  evidence  of  active 
disease.  Sometimes  there  are 
manifestations  with  no  apparent  trigger. 
A  small  group  of  those  with  the  disease 
experience  continued  evolving 
neurological  deficits.  Generally, 


pfu^rtssion.  severity  jna  spt*(.iiii 
symptoms  cannot  be  foreseen. 

Various  interventions  may  alleviate 
some  of  the  manifestations.  While 
medications  may  slow  the  disease 
course,  there  is  no  cure  for  MS.  Coping 
and  planning  can  be  difficult  and 
exhausting  for  those  who  make 
continual  adjustments  in  daily  activity. 
Work  schedules  or  family  plans  may  be 
disrupted  by  the  sudden  onset  of 
fatigue.  Driving  and  independent 
activity  may  be  difficult  due  to  MS- 
related  impairments.  Bladder 
difficulties  may  cause  a  person  to  avoid 
activities. 

Maintaining  healthy  lifestyle  habits 
can  assist  persons  with  MS  to  maintain 
maximum  function  despite  the  disease. 
Exercise  can  strengthen  muscles  when 
possible  or  can  help  maintain  muscle 
tone  for  those  that  are  affected,  although 
the  potential  for  overexercise  must  be 
understood.  Adequate  rest  is  critical  for 
persons  with  MS  and  relaxation 
techniques  can  be  aids  as  well  (Chan, 
A.,  "Physical  Therapy,"  Multiple 
Sclerosis,  pg.  87,  1996).  Various  diets 
have  been  suggested,  as  have  vitamin 
and  nutritional  supplements.  However, 
the  evidence  supporting  the  value  of 
those  measures  is  inconclusive.  Alcohol 
or  substance  abuse  can  be  problems  for 
persons  with  the  disease  whose 
neurological  deficits  have  caused 
decreased  tolerance.  Any  substance  that 
places  extra  strain  on  the  already- 
impaired  nervous  system  must  be  used 
with  extreme  caution.  Drug  interactions 
can  be  a  danger  if  the  person  is  on 
prescribed  medication  (Lechtenberg,  R., 
Multiple  Sclerosis  Fact  Book,  pg.  171, 
1989). 

It  is  difficult  to  assess  the 
employment  status  of  persons  with  MS. 
This  is  due  in  part  to  the  nature  of  the 
disease  and  its  variable  impact  on 
individuals"  ability  to  work.  Information 
on  the  employment  status  of  persons 
with  MS  may  be  available  through  a 
secondary  analysis  of  databases  such  as 
the  1994-95  National  Health  Interview 
Survey  Disability  Supplement.  Persons 
with  MS  may  require  unique  work 
accommodations  such  as  sustained 
cooler  environments,  rest  breaks,  and 
flexible  work  schedules. 

Rehabilitation  techniques  are 
available  to  assist  the  person  with  MS 
in  daily  life,  including  at  the  workplace. 
Medications  can  be  effective  for  treating 
fatigue,  bladder,  bowel,  or  sexual 
difficulties.  Physical  therapists 
commonly  recommend  mobility  aids 
and  devices  to  help  with  visual 
impairments  or  difficulties  using  the 
hands.  At  times,  as  when  mobility 
impairments  occur,  there  may  be 
hesitation  or  unwillingness  on  the  part 


of  the  p)erson  with  MS,  physicians,  or 
health  care  coverage  providers,  to  use 
assistive  technologies,  believing  that  the 
problem  will  go  away  (lezzoni,  L.. 
"When  Walking  Fails,"  The  Journal  of 
the  American  Medical  Association. 
Volume  276.  No  19.  pg.  1609.  1996). 

While  the  life  expectancy  for  persons 
with  MS  is  nearly  identical  to  that  of 
healthy  individuals,  various 
manifestations  of  MS  can  be  exjfected 
over  the  course  of  decades.  As  a  person 
with  MS  ages,  depression,  cognitive 
dysfunction,  and  other  emotional  or 
physical  health  problems  may  play 
increasingly  larger  roles.  Treatment  and 
rehabilitation  modalities  may  be 
different  if  a  manifestation  is  caused  by 
aging,  as  opposed  to  MS. 

Priority  3 

The  Secretary  will  establish  an  RRTC 
on  MS  to  promote  the  health  and 
wellness,  and  improve  the  functioning 
and  employment  status  of  persons  with 
MS.  The  RRTC  shall: 

(1)  Identify,  develop,  and  evaluate 
health  promotion  and  wellness 
activities,  including  those  that  address 
substance  abuse. 

(2)  Identify,  develop,  and  evaluate 
rehabilitation  techniques  to  manage  and 
improve  functioning,  including  those 
that  address  coping  with  the  uncertain 
course  of  MS  and  depression,  stress,  and 
cognitive  dysfunction; 

(3)  Investigate  the  employment  status 
of  persons  with  MS; 

(4)  Identify,  develop,  and  evaluate 
workplace  accommodations; 

(5)  Investigate  the  interaction  between 
aging  and  MS; 

(6)  Investigate  if  differences  exist 
between  the  needs  of:  (a)  Men  and 
women  with  MS;  and  (b)  persons  with 
MS  from  different  cultural,  economic, 
minority,  ethnic,  or  geographic 
backgrounds. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must  collaborate 
with  the  Consortium  of  MS  Centers,  the 
RRTC  on  Substance  Abuse,  and  other 
entities  carrying  out  related  research  or 
training  activities. 

Priority  4:  Community  Integration  for 
Persons  With  Traumatic  Brain  Injury 

Background 

Each  year  approximately  1.9  million 
Americans  experience  traumatic  brain 
injuries  (Collins.  J.  F..  "Types  of  Injuries 
by  Selected  Characteristics:  US  1985- 
1987."  National  Center  for  Health 
Statistics.  Vital  Health  Stat.  10  (175). 
1990).  Brain  injury  is  frequently  a 
childhood  injury,  and  incidence  is 
highest  among  youth  and  young  adults, 
particularly  males  (NIDRR 
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Rehabilitation  Research  and  Training 
Center,  University  of  California,  San 
Francisco,  Disability  Statistics  Abstract. 
No.  14.  November.  199,i)  The  number 
of  people  surviving  brain  injuries  has 
increased  significantly  over  the  last  25 
years  due  to  improved  emergency 
medical  services  and  advances  in  acute 
care. 

Community  integration  is  the  primary 
aim  of  rehabilitation  after  serious 
trauma.  For  the  purposes  of  this 
priority,  comniunitv  integration  is 
defined  as  integration  into  home-like 
settings,  social  networks,  and 
productive  activities  such  as 
employment,  school,  or  volunteer  work 
(Wilier.  B..  et  al..  "Assessment  of 
Community  Integration  for  Traumatic 
Brain  Injury,"  Journal  of  Head  Trauma 
Rehabilitation,  Volume  8,  No.  2.  pgs. 
75-87,  June,  1993).  Living 
independently,  pursuing  avocational 
activities,  volunteering,  educational 
endeavors,  employment,  and 
participation  in  social  activities  outside 
the  home  are  important  community 
integration  outcomes. 

Sequelae  to  TBI  include  problems  of 
cognition  resulting  in  memory  and 
learning  difficulties  and  personality  and 
behavior  problems,  including  irritability 
and  impulsivity,  that  impact  on 
community  integration  outcomes.  In 
addition,  individuals  with  severe  TBI 
often  experience  fatigue,  limited 
attention  span,  information  processing 
problems,  visual  perception  difficulties, 
and  depression.  P'urthermore,  alcohol 
use  at  the  time  of  injury,  as  well  as  pre- 
or  post-injury  heavy  drinking,  has  been 
related  to  worse  post-injury  outcomes 
(Kreutzer.  I.  S  .  "A  Prospective 
Longitudinal  Multi-center  .Analysis  of 
Alcohol  Use  Patterns  Among  Persons 
with  TBI,"  The  Journal  of  Head  Trauma 
Behabilitation.  Volume  11.  No  5.  pg. 
58,  October.  1996) 

Persons  who  experience  the  physical 
and  mental  consequences  of  TBI  require 
a  variety  of  programs  and  services  to  be 
successfully  reintegrated  in  the 
community  These  resources  may 
include  schools,  libraries,  recreation 
centers,  health  facilities,  drug  treatment 
programs,  housing,  transportation,  and 
police  and  law  enforr  ement  services 
Often  these  programs  and  ser\'ices  are 
not  fully  accessible  to  this  population 
because  their  needs  are  not  known  or 
recognized 

The  sequelae  of  TBI  contribute  to 
significant  difficulties  obtaining  and 
retaining  employment  post-injury. 
Because  of  the  demographics  of  head 
injur\ .  some  of  the  sur\'n  ors  may  not 
have  worked  prior  to  the  injury.  Those 
who  were  emploved  face  challenges  m 
seeking  to  return  to  work.  Despite 


increasing  emphasis  on  vocational 
rehabilitation,  investigation  of  long-term 
outcomes  has  indicated  unemployTnent 
rates  ranging  from  34  percent  to  75 
percent  at  two  to  15  years  after  injury. 
A  recent  longitudinal  investigation 
revealed  unemployment  rates  for 
rehabilitation  patients  as  high  as  76 
percent  during  the  first  four  years  after 
injury  (Sander.  A.  M..  "Neurobehavioral 
Functioning.  Substance  Abuse,  and 
Employment  after  Brain  Injury^ 
Implications  for  Vocational 
Rehabilitation,"  Journal  of  Head 
Trauma  Rehabilitation,  12  (5),  pgs.  28- 
41,  1997).  Past  research  has  examined 
the  efficacy  of  supported  employment 
and  other  strategies  for  improving 
employment  outcomes  for  individuals 
with  TBI.  Successful  strategies  consider 
the  structure  and  culture  of  the 
workplace  in  linking  these  to  the  needs 
of  individuals  with  TBI  to  succeed  in 
employment  settings  (Wehman,  P.  H.,  et 
al..  "Return  to  Work  for  Persons  with 
Severe  Traumatic:  Brain  Iniur\    A  Data- 
based  Approach  to  Program 
Development,"  Journal  of  Head  Trauma 
Rehabilitation.  10  (l);Pgs.  27-39.  1995). 

The  prevalence  of TBIin  children  is 
documented  by  the  National  Pediatric 
Trauma  Registry  located  at  the  RRTC  on 
Rehabilitation  and  Childhood  Trauma. 
Most  injured  children  are  one  to  14 
years  of  age.  Children  with  disabilities 
face  numerous  problems  transitioning 
from  rehabilitation  to  educational 
settings.  Educators  may  be  unaware  of 
the  impact  of  TBIs  on  school 
performance  and  uncertain  of  effective 
educational  programming.  Establishing 
3  stronger  link  between  hospitals  and 
school  professionals  is  an  essential  step 
toward  improving  educational  and 
functional  outcomes  (Farmer,  J.  E.,  et  al., 
"Educational  Outcomes  in  Children 
with  Disabilities:  Linking  Hospitals  and 
Schools."  .\euroRehabilitation.  Volume 
5.  No.  1.  pgs.  49-56.  1995). 

Families  of  people  with  TBI  exhibit 
high  levels  of  distress,  depression  and 
anxiet\-  As  a  result,  they  may 
experience  isolation  and  diminished 
social  interaction  and  diminished 
ability  to  make  decisions  regarding 
medieval,  ethical,  and  financial  issues. 
Even  15  years  post-iniury,  family 
members  of  persons  with  TBI  report 
tension,  friction,  and  distress  iGervasio, 
A.  H..  "Kinship  and  Familv  Members" 
Psychological  Distress  after  TBI   A  Large 
Sample  Study."  The  Journal  of  Head 
Trauma  Rehabilitation.  12(3).  pgs.  14- 
16.  1997), 

Because  of  improved  treatment  and 
increased  sur\ivai  rates,  many  more 
people  with  TBI  are  living  to  middle  age 
and  beyond  For  people  with  TBI  who 
live  with  their  families,  both  Iheir  aging 


and  that  of  the  caregivers  may  create 
problems.  This  is  especially  true  for 
those  people  who  live  with  their  parents 
following  head  injury.  Shortages  of 
affordable  and  accessible  housing, 
personal  assistance  services,  and  respite 
care  may  pose  threats  to  community 
integration  and  require  additional 
community  resources. 

Priority  4 

The  Secretary  will  establish  an  RRTC 
on  Community  Integration  of  Persons 
with  TBI  to  assist  families  to  cope,  and 
to  improve  community  resources, 
employment  outcomes,  and  educational 
programming.  The  RRTC  shall: 

(1)  Either  identify,  improve,  and 
evaluate,  or  develop  and  evaluate  an 
assessment  that  measures  community 
integration. 

(2)  Identify,  develop,  and  evaluate 
model  programs  and  services  that 
support  community  integration; 

(3)  Identify,  develop,  and  evaluate 
strategies  to  improve  employment 
outcomes,  including  obtaining  initial 
employment  and  successful  retum-to- 
work; 

(4)  Identify  and  evaluate  effective 
practices  that  link  rehabilitation  and 
education  professionals  to  facilitate 
identification  and  appropriate 
educational  programming  for  children; 

(5)  Identify  and  evaluate  techniques  to 
assist  famihes  to  cope:  and 

(6)  Investigate  the  impact  of  aging  on 
community  integration; 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must: 

•  Coordinate  with  the  TBI  Model 
Systems  projects,  the  RRTC  on 
Substance  Abuse,  other  entities  carrying 
out  related  research  and  training 
activities; 

•  Address  the  needs  of  persons  with 
TBI  who  are  substance  abusers:  and 

•  Address  the  unique  community 
integration  needs  of  persons  from 
minority  backgrounds 

Disability  and  Rehabihiauun  Research 
Protects 

Authority  for  Disabihty  and 
Rehabilitation  Research  Projects 
(DRRPs)  is  contained  in  section  202  of 
the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C,  761a).  DRRPs  carry 
out  one  or  more  of  the  following  types 
of  activities,  as  specified  in  34  CFR 
350.13—350.19:  Research,  development, 
demonstration,  training,  dissemination, 
utilization,  and  technical  assistance. 
Disability  and  Rehabilitation  Research 
Projects  develop  methods,  procedures, 
and  rehabilitation  technology  that 
maximize  the  full  inclusion  and 
integration  into  society,  employment, 
independent  living,  family  support,  and 
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economic  and  social  self-sufHciency  of 
individuals  with  disabilities,  especially 
individuals  with  the  most  severe 
disabilities.  In  addition.  DRRPs  improve 
the  effectiveness  of  services  authorized 
under  the  Rehabilitation  Act  of  1973.  as 
amended. 

Priority  5:  Improving  Research 
Information  Dissemination  and 
Utilization  to  Promote  Independent 
Living 

Background 

One  of  the  persistent  concerns  in  the 
area  of  knowledge  dissemination  and 
utilization  is  the  gap  between 
information  generated  from  disability 
and  rehabilitation  research  and  its 
utilization  by  persons  with  disabilities 
in  their  efforts  to  live  independently  in 
the  community.  Persons  with 
disabilities  can  draw  from  a  wealth  of 
information  derived  from  research,  such 
as  universal  design  concepts,  consumer- 
directed  personal  assistance  strategies, 
the  availability  of  assistive  technology, 
peer  counseling  techniques,  housing 
options,  and  self-cars  techniques.  This 
information  can  help  provide  persons 
with  disabilities  with  the  knowledge  to 
exercise  control  over  their  lives,  reduce 
their  reliance  on  others  in  making 
decisions,  perform  everyday  activities, 
and  participate  more  fully  in 
community  life. 

To  generate  baseline  data  on 
information  dissemination  related  to 
independent  living,  the  National  Center 
for  the  Dissemination  of  Disability 
Research  (NCDDR)  conducted  a 
nationwide  survey  asking  persons  with 
disabilities  about  their  perceptions  of 
the  usefulness  of  research-based 
disability  information,  their  knowledge 
of  where  to  obtain  that  information,  and 
their  current  modes  of  receiving 
information.  Seventy-two  percent  of 
survey  respondents  affirmed  that 
disability  research  information  is  useful 
to  them.  Twenty  percent  reported  that 
they  do  not  know  if  it  is  useful  to  them, 
and  eight  percent  responded  that  the 
information  is  not  useful.  The  survey 
also  asked  the  respondents  if  they  knew 
how  to  find  information  from  disability 
research.  Forty-eight  percent  responded 
they  did.  and  32  percent  responded  that 
they  did  not  know  how  to  find  the 
information  (NCDDR,  "Research 
Exchange,"  Volume  2.  No  4.  1997). 

Even  if  research  information  is  in  the 
public  domain,  it  may  not  be  accessible 
to  persons  with  disabilities.  Highly 
technical  language,  obscure  journal 
articles,  and  under- publicized  or 
prohibitively  expensive  conference 
presentations  exemplify  some  of  the 
barriers  that  persons  with  disabilities 


face  in  their  efforts  to  access  research 
information.  There  may  also  be  physical 
barriers  when  research  information  is 
not  available  in  alternate  formats  (e.g., 
braille,  large  print,  tape  recording)  for 
persons  with  sensory  disabilities. 

NIDRR  has  funded  information 
dissemination  and  utilization  efforts 
related  to  living  independently  in  the 
community,  using  a  variety  of 
techniques,  media,  and  dissemination 
strategies.  NIDRR  also  disseminates 
information  through  national 
information  databases  and 
dissemination  programs,  such  as  the 
National  Rehabilitation  Information 
Center  (NARJC)  and  ABLEDATA,  a 
database  that  contains  information  on 
more  than  22.000  assistive  devices. 
Many  Centers  for  Independent  Living 
(QLs)  provide  information  and  referral 
activities  both  in  p>erson.  in  print,  and 
electronically.  In  addition,  there  are 
fully  established  consumer-run 
publications,  television  networks, 
electronic  bulletin  boards,  and  world 
wide  web  pages  that  provide 
independent  living  information. 

The  Internet  is  a  primary  medium  for 
the  dissemination  of  disability 
information.  The  Internet  allows  this 
information  to  be  available  to  persons 
with  disabilities  in  daily  life  settings, 
rather  than  requiring  travel  to 
workshops  and  conferences.  The 
NCDDR  survey  showed  that  over  50 
percent  of  the  persons  with  disabilities 
living  independently  indicated  that  they 
have  never  used  the  Internet  to  obtain 
information.  25  percent  reported  using 
it  often  or  very  often. 

Although  many  persons  with 
disabilities  do  not  currently  own 
computers  or  contract  with  Internet 
provider  services  themselves,  many 
institutions,  such  as  public  libraries, 
churches,  or  places  other  than 
employment  or  educational  sites  are 
increasmgly  providing  alternate  points 
of  free  access.  Also,  the  decreasing  costs 
of  web  TV  and  other  accessing 
equipment  are  expected  to  make  this 
resource  more  universally  available  in 
the  future. 

Priority  5 

The  Secretary  will  establish  a  DRRP 
on  Improving  Research  Information 
Dissemination  and  Utilization  to 
Promote  Independent  Living.  The  DRRP 
shall: 

(1)  Using  the  NCDDR  survey  results  as 
baseline  information,  further  assess  the 
use  of  research  information  to  promote 
independent  living: 

(2)  Identify  the  barriers  to  increased 
use  of  research  information  by  persons 
with  disabilities; 


(3)  Based  on  the  input  of  persons  with 
disabilities,  identify  research  that 
promotes  independent  living; 

(4)  Develop  and  implement  strategies 
to  disseminate  research  information  to 
promote  independent  living,  using  a 
variety  of  innovative  methods  and 
media, 

(5)  Develop  and  disseminate  strategies 
that  other  information  providers,  such 
as  CILs.  NIDRR-funded  grantees,  and 
consumer  publications,  can  use  to 
increase  the  utilization  of  research  to 
promote  independent  living,  and 
provide  technical  assistance  to  those 
entities  to  increase  the  dissemination 
and  utilization  of  this  information^  and 

(6)  Develop  and  implement  strategies 
to  assist  persons  with  disabilities  to 
increase  their  use  of  existing  and  future 
information  technologies  such  as  the 
Internet. 

In  carrying  out  the  purposes  of  the 
priority,  the  DRRP  must: 

•  Include  information  and  activities 
that  feature  concepts  of  consumer 
choice,  independence,  personal 
autonomy  and  self-direction;  and 

•  Coordinate  activities  with  the 
NCDDR. 

Priority  6:  Supported  Living  and  Choice 
for  Persons  With  Mental  Retardation 

Background 

Personal  autonomy  and  choice  are 
primary  rehabilitation  goals  for  persons 
with  mental  retardation  Supported 
living  has  emar^eti  as  a  viable  approach 
toward  achieving  these  goals  In  order 
for  the  potential  impact  of  supported 
living  to  be  realized,  information  on 
supported  living  must  be  provided  to  a 
wide  array  of  parties  involved  with 
promoting  choice  and  i  ommunitv  living 
for  persons  with  mental  retardation. 

Based  on  the  National  Health 
Interview  Survey  on  adults  living  in  the 
general  household  population  and 
surveys  of  people  m  formal  residential 
support  programs,  about   78  percent  or 
1,250,000  of  the  adult  population  of  the 
U.S.  can  be  identified  as  being  limited 
in  a  maior  life  activity  and  having  a 
pnmarv  or  secondary  condition  of 
mental  retardation. 

NIDRR  has  supported  research  and 
demonstrations  in  the  area  of  mental 
retardation  and  developmental 
disabilities  since  1965  Throughout  this 
time,  researchers  have  addressed  issues 
involving  deinstitutionalization, 
mainstreaming,  transition  from  school 
to  work,  supfxirted  employment  and  the 
overall  supports  persons  with  mental 
retardation  and  developmental 
disabilities  need  to  live  as 
independently  as  possible  in  the 
community. 
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Supported  living  refers  to  the 
development  and  provision  of 
assistance,  including  natural  supports, 
to  enable  persons  with  mental 
retardation  to  live  in  settings  and 
participate  in  activities  that  contribute 
to  their  personal  goals  and  quality  of  life 
(AbePi,  B    H.  et  ai.  "Research  on 
Community  Integration  of  Persons  with 
Mental  Retardation  and  Related 
Conditions  Current  Knowledge, 
Emerging  Challenges  and 
Recommended  Future  Directions," 
Prepared  for  the  NIDRR  Long  Range 
Planning  Process,  pg.  4,  May.  1996). 
Supported  living  intends  to  increase 
control  and  choice  of  services  and 
supports  that  persons  with  mental 
retardation  receive 

Access  to  community  services  and 
community  supports  varies  greatly  by 
State.  Information  on  trends  in 
supported  community  living  and 
innovative  models  of  successful 
community  living  can  assist  States  to 
initiate  and  improve  t-ffetJive  services. 
In  addition  to  parents  and  family 
members,  direct  service  personnel  such 
as  group  home  staff,  foster  family 
members  and  lob  coaches,  are  primar\' 
sources  of  support  and  services  for 
persons  with  mental  retardation  hving 
in  the  community. 

In  the  past  decade,  there  has  been 
growing  concern  about  recruitment  and 
retention  of  direct  service  personnel. 
Research  has  shown  high  turnover  rates 
of  between  55  percent  and  73  percent 
annually  (Braddock.  D  .  and  Mitchell, 
D.,  "Residential  Ser\ices  and 
Developmental  Disabilities  in  the 
United  States:  A  National  Survey  of 
Staff  Compensation,  Turnover,  and 
Related  Issues,  '  American  Association 
on  Mental  Retardation,  Washington.  DC. 
1992).  In  order  to  attract  and  retain 
competent  direct  service  personnel. 
service  providers  must  provide  staff 
with  information  and  training  on 
effective  and  innovative  approaches  to 
promote  independence  Agency  trainers 
and  managers  require  information  about 
effective  training  techniques  that  teach 
support  providers  how  to  encourage  self 
advocacy  and  choice  making  to  persons 
with  mental  retardation.  In  addition, 
public  awareness  activities  that  educate 
both  the  public  and  policymakers  on  the 
importance  of  direct  service  workers  can 
enhance  the  image  of  community 
workers  and  the  individuals  with 
developmental  disabilities  they  assist 
(Larson,  S.  A.,  et  aL.  "Residential 
Services  Personnel:  Recruitment, 
Training  and  Retention.  '  Challenges  for 
a  Sen-ice  System  in  Transition,  pg.  321: 
1994). 

Recent  developments  in  two  major 
Federal  programs  significantly  affect  the 


nature  and  extent  of  community-based 
services  for  persons  with  mental 
retardation:  The  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  {welfare  reform)  and 
Medicaid.  Recent  welfare  reforms 
provide  States  with  increased  flexibility 
in  the  delivery"  of  community-based 
public  services.  The  Medicaid  program 
is  the  primary-  source  of  payment  for 
both  health  care  and  community-based 
long  term  care  services  for  persons  with 
mental  retardation  and  their  families. 
Providing  training  and  technical 
assistance  on  supported  living  to 
policymakers  and  services  providers 
involved  in  the  administration  of 
welfare  and  Medicaid  programs  will 
enable  them  to  take  advantage  of  new 
opportunities  to  shape  integrated  and 
flexible  programs  for  persons  with 
mental  retardation. 

Priority  6 

The  Secretary  will  establish  a 
Dissemination,  Training,  and  Technical 
Assistance  Project  to  promote  supported 
living  and  choice  for  persons  with 
mental  retardation.  The  Project  shall: 

(1)  Identify  and  synthesize  research 
findings  on  state-of-the-art  models  of 
supported  living; 

(2)  Develop  and  disseminate  materials 
based  on  the  synthesis  and  provide 
training  and  technical  assistance  to 
consumers,  families,  service  providers. 
State  policy  makers  and  State  agencies, 
and 

(3)  Develop  and  disseminata  training 
materials  for  direct  service  staff  with 
input  from  consumers  and  family 
members. 

In  carrying  out  the  purposes  of  the 
priority,  the  Project  must  disseminate 
materials  and  coordinate  training 
activities  with  relevant  units  of  the 
Department  of  Health  and  Human 
Services.  State  public  and  private 
managed  care  representatives, 
individuals  with  disabilities  and  other 
NIDRR  Centers  addressing  related 
issues. 

Electronic  Access  to  This  Document 

Anyone  mav  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites:  http;//ocfo.ed  gov/fedreg.htm, 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
'  of  the  preceding  sites  If  you  have 
questions  about  using  the  pdf,  call  the 
US.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 


Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department  Telephone;  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  84.133A  and  84  133B] 

Office  of  Special  Education  and 
Rehabilitative  Services,  National 
Institute  on  Disability  and 
Rehabilitation  Research:  Notice 
Inviting  Applications  tor  New  Awaras 
Under  the  Disability  ana  Rehabilitation 
Research  Project  and  Centers  Program 
for  Fiscal  Year  (FY)  1998 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 

with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

This  program  supports  the  National 
Education  Goal  that  calls  for  all 
.^merir^ns  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85. 
86,  and  350. 
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Frogmm  I Ulc.  Disability  'i"'l 
Rehabilitation  Research  Project  and 
Centers  Program 

CFDA  Numbers:  64.133A  and  84  133B 
Purpose  of  Program  The  purpose  of 
the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities,  including 
international  activities,  develop 

Application  Notice  for  Fiscal  Year 


memoQs.  procedures,  diiti  rehabilitation 
technology,  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 
the  purpose  of  the  Disability  and 
Rehabilitation  Research  Project  and 
Centers  Program  is  to  improve  the 

1  gga—DiSABILITY  AND  REHABILITATION  RESEARCH  PROJECTS.  CFDA  NO    84- 

133  A 


effectiveness  of  services  authorized 
under  the  Act. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Pro|;ran>  .\ulhority:  29  U.S.C.  762. 


Funding  poonty 


Improving  Researc^  Intofmatwo  Dtsaamination  and  Utilization  to  Pro- 

rT>o(e  Independent  Lrving. 
Supported  Living  and  Cho«c«  fof  Pef»ons  with  Mental  Retardation 


Deadline  lev  transmittal  ot 
applicatKxis 


Estimated 

numD«f  of 
awards 


July  10,  1998 
Ju»y  10.  1998 


Maximu"! 

awara 

amount  iper 

year)" 


S400  000 
400.000 


Project  pe- 
nod 

(months) 


60 
60 


•Note  The  Sacretary  win  reject  without  consideration  or  evaluation  any  application  that  proposes  a  protect  turxJing  level  that  exceeds  the  star 
ed  maximum  award  amount  per  year  {See  34  CFR  75.104(b)) 


ch  Infomidtion 
rH^^^mmatien  and  Utilizitlion  to 
('  ..in,  If  Independent  Living  Selection 
Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  a  project  on  improving 
research  information  dissemination  and 
utilization  to  promote  independent 
living  under  the  Disability  and 
Rehabilitation  Research  Project  and 
Canters  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
one  or  more  disabled  populations  (3 
points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  |K)ints  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 


absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

|c)  Design  of  research  activities  (8 
points). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors; 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  resean:h  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (4  points). 

(ii)  The  extent  to  wtiich  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (4  points). 

(d)  Design  of  demonstration  activities 
(13  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  demonstration 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
demonstration  activities  build  on 


previous  research,  testing,  or  practices 
(3  points) 

(n)  The  extent  to  which  the  proposed 
demonstration  activities  include  the  use 
of  proper  methodological  tools  and 
theoretically  sound  procedures  to 
determine  the  effectiveness  of  the 
strategy  or  approach  (2  points). 

(iii)  The  extent  to  which  the  proposed 
demonstration  activities  include 
innovative  and  effective  strategies  or 
approaches  (4  points). 

(iv)  The  extent  to  which  the  proposed 
demonstration  activities  ar^  likely  to 
contribute  to  current  knowledge  and 
practice  and  be  a  substantial  addition  to 
the  state-of-the-art  (2  points). 

(v)  The  extent  to  which  the  proposed 
demonstration  activities  can  be  applied 
and  replicated  in  other  settings  (2 

points). 

(e)  Design  of  dissemination  activities 
(13  points  total) 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (2  points);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
a'ctivities  of  the  project  (2  points). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
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consideration  of  iheir  quality,  clarity, 
variety,  and  format  (2  points). 

(in)  The  extent  to  which  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points) 

(iv)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropnate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  {3 
points) 

(v)  The  extent  to  which  the 
information  to  be  disseminated  wiii  be 
accessible  to  individuals  with 
disabilities  (2  points) 

(f)  Design  of  utilization  activities  (12 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  utilization 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors. 

(i)  The  extent  to  which  the  potential 
new  users  of  the  information  or 
technology  have  a  practical  use  for  the 
information  and  are  likely  to  adopt  the 
practices  or  use  the  information  or 
technology,  including  new  devices  (4 
points) 

(u)  The  extent  to  which  the  utilization 
strategies  are  likely  to  be  effective  (4 
points) 


111 


)  The  extent  to  which  the 


information  or  technology  is  likely  to  be 
of  use  in  other  settings  (4  points). 

(g)  Design  of  technical  assistance 
activities  (8  points  total). 

(1 )  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors, 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (2  points). 

(li)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  12 
points). 

(in)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target 


population,  needs  of  the  target 
population,  and  format  for  providing 
information  (2  points) 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities  (2  points) 

(h)  Plan  of  operation  (6  points  total! 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation 

(2)  fn  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
acconvplishing  project  tasks  (3  points] 

(li)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (3  points). 

(ij  Collaboration  (3  points  total) 

(1)  The  Secretary  considers  the 
quality  of  collaboration 

(2)  fn  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors; 

(i)  The  extent  to  which  the  applicant  s 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point) 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (1  point) 

(iii)  The  extent  to  wnich  agencies, 
organizations,  or  institutions  that 
commit  to  collaborate  with  the 
applicant  have  the  capacity  to  carry  out 
collaborative  activities  (1  point) 

(j)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total) 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequac\  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts. 
IS  adequately  justified  to  support  the 
proposed  project  activities  (2  points) 

(k)  Plan  of  evaluation  (7  points  total) 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  fn  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 


fB)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (1 

point). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

,;;;;  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  laentified  performance 
measures  that — 

[As  .\re  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points),  and 

(B)  Are  objet~t!ve  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(1)  Protect  staff  [9  points  total). 

(1)  The  Secretar\  considers  the 
quality  of  the  protect  staff 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points) 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  ex-tent  to  which  the  key 
personnel  and  other  key  staff  have 
appropnate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points), 

(ui  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  i^:-;;  w  ^►-dyjeahif-  about  the 
melhodologv  anc  .iSerav,.^'  L'f  pertinent 
subject  areas  \^  points), 

(ivi  The  extent  to  which  key 
personnel  have  up-to-date  knowledge 
from  research  or  effective  practice  in  the 
subject  area  covered  in  the  priority  (1 
point). 

(m)  Adequacy  and  accessibility  of 
resources  :4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project 

i2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories   if  appropriate  (2  points). 

i:  The  extent  tc  w^ich  the  facilities, 
equipment  and  other  resources  are 
appropnatel\  accessible  to  individuals 
with  disabilities  who  mav  use  the 
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facilities,  equipment,  and  other 
resources  of  the  project  (2  points  total). 

Siiiip"''*'d  Living  .ii:il  '•  h'li'  <•  for 
F,-!s,.n-  With  Mfisl  i:  K.'!.ii'.!,)ti<in 

St'ilM    '.lilli    1     I   I'i'l   i.l 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  a  project  on  supported 
living  and  choice  for  persons  with 
mental  retardation  under  the  Disability 
and  Rehabilitation  Research  Project  and 
Centers  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(li)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (3  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  taraet  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
con£iders  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Diisign  of  training  activities  (13 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (4 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (3 
points). 

(iii)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 


are  appropriate  to  the  trainees, 
including  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (4  points). 

(iv)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
accessible  to  individuals  with 
disabilities  (2  points). 

(d)  Design  of  dissemination  activities 
(24  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (7  points). 

(ii)  The  extent  to  which  the  piethods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (7 
points). 

(iii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (7 
points). 

(iv)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (3  points). 

(e)  Design  of  utilization  activities  (8 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  utilization 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  tho  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  utilization 
strategies  are  likely  to  be  effective  (8 
points). 

(f)  Design  of  technical  assistance 
activities  (10  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 


(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (3  points). 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
tw  hnical  assistance  covers  all  of  the 
relevant  aspects  of  the  subiect  matter  (2 
p)oints). 

(iii)  The  extent  to  which  the  tet:hnical 
assistance  is  appropriate  to  the  tan^iet 
population,  including  con-sideration  of 
the  knowledge  level  of  the  tar^^et 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (3  point.s) 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities  (2  pomtsi 

(g)  Plan  of  operation  (6  points  total). 

(1)  The  Secretary'  considers  the 
quality  of  the  plan  of  operation 

(2)  m  determining  the  quality  of  the 
plan  of  operation,  the  Secretarv 
considers  the  foUowing  factors 

(i)  The  adequacN  nf  the  plan  of 
operation  to  achieve  the  ohjectives  of 
the  proposed  proiei  t  on  time  and  within 
budget,  including  (  ieariv  defineii 
responsibilities,  and  tirriehnes  for 
acconvphshing  proiect  tasi^s  [^  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (3  points) 

(h)  Collaboration  (2  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration 

(2)  m  detemiining  the  quality  of 
collaboration,  the  Secretary  c  onsiders 
the  following  factors 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (1  point). 

(i)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total) 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points) 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(\)  Plan  of  evaluation  (7  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation 
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(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point):  and 

(Bl  .Achieving  the  project  s  intended 
outcomes  and  expected  impacts  (1 
point). 

(ii)  The  e.xtent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedbaclc  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  proiect  s  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points) 


(k)  Project  staff  [9  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff 

(2)  In  determining  the  qualit\  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

f3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points) 

(li)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points), 

(ill)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subiect  areas  12  points) 


(iv)  The  extent  to  which  key 
personnel  have  up-to-date  knowledge 
from  research  or  effective  practice  in  the 
subiect  area  covered  in  the  priority  (1 
point). 

(1)  Adequacy  and  accessibility  of 
resources  (4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 

proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  tlhe  following  factore: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
fecilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (2  points), 

(ii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 
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Funding  priority 

Deadline  for  transmittal  ot 
appiicartons 

Estimated 

number  of 

awards 

Maximum 

award 

amount  (per 

year)- 

Project 

penod 

(fTKjnttis) 

Seconaary  Conditions  o1  Spinal  Cord  Injuries  

Neuromuscular  Diseases                                            

July  10    '998   

July  1Q    1998 

1 

1 
1 
1 

$800,000 
650,000 
700,000 
800,000 

60 
60 

Multiple  Sclerosis    ~ 

Community  Integration  for  Persons  witti  Traumatic  Brain  Injury  

July  10.  1998   

July  10    1998     

60 
60 

'Note  The  Seaetary  will  refect  witr^out  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  ttiat  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75  i04(t))). 


RRTC  Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  RRTCs  on  secondarv' 
conditions  of  spinal  cord  injuries, 
neuromuscular  diseases,  multiple 
sclerosis,  and  community  integration  for 
persons  with  traumatic  brain  iniury 
under  the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  descnbes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (3  points) 


(iii)  The  extent  to  w^hich  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b I  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  pnority  (2 
points). 

(li)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points) 

(c)  Design  of  research  activities  (35 
points  total) 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likelv  to  be  effective  in 


accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (5  points), 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sotuid  and  based  on 
current  knowledge  (5  points): 
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(C)  Each  sample  population  is 
appropriate  and  of  sufncieni  size  (5 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (5 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (5  points) 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (5  points). 

(d)  Design  of  training  activities  (11 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (2 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufHcient 
quality,  intensity,  and  duration  (2 
points). 

(iii)  The  extent  to  which  the  proposed 
training  content — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  relevant,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  proposed  project  (1 
point) 

(iv)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 
are  appropriate  to  the  trainees, 
including  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (2  points). 

(v)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
accessible  to  individuals  with 
disabilities  (1  point). 

(vi)  The  extent  to  which  the  applicant 
is  able  to  carry  out  the  training 
activities,  either  directly  or  through 
another  entity  (2  points) 

(e)  Design  of  dissemination  activities 
(8 points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 


(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(iii)  The  extent  to  wnich  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iv)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (1 
point). 

(v)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(0  Design  of  technical  assistance 
activities  (4  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (1  point). 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (1 
point). 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (1  pK)int). 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities  (1  point). 

(g)  Plan  of  operation  (4  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  in  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 


budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (2  points) 

(h)  Collaboration  (2  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  In  determining  the  quality  of 
collaboration,  the  Secretarv-  con.siders 
the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  pro|ect  (1  point) 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (I  point), 

(gj  Adequacy  and  reasonableness  of 
the  budget  (3  points  total) 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(h)  Plan  of  evaluation  (7  points  totalj. 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (1 
point). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 
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(i)  Project  staff  {9  points  total) 

(1)  The  Secretar>'  considers  the 
quality  of  the  project  staff 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  point). 

(.3)  In  addition,  the  Secretary- 
considers  the  following  factors 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  ar:tivities  {2  points! 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  acti\ities  of 
the  protect  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points) 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points) 

(j)  Adequacy  and  accessibility  of 
resources  (4  points), 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resoun::es  to  irr»plement  the 
proposed  project 

(21  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  {1  point) 

(lij  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinicaj 
rehabilitation  research  (2  points). 

(ill)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point) 

Instructions  for  Application  Narrative 

The  Secretary  strongly  recommends 
the  following: 
(DA  one-page  abstract; 

(2)  An  Application  Narrative  (i.e..  Part 
III  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  than  125  pages  for  RRTC 
applications  and  75  pages  for  Project 
applications,  double-spaced  (no  more 
than  3  lines  per  vertical  inch)  8'/i  x  11" 


pages  (on  one  side  only)  with  one  inch 
margins  (top,  bottom,  and  sides)  The 
application  narrative  page  limit 
recommendation  does  not  applv  to  Part 
I — the  electronically  scannable  form 
Part  II — the  budget  section  (including 
the  narrative  budget  justificationj,  and 
Part  IV — the  assurances  and 
certifications:  and 

(3)  A  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 

a  grant,  the  applicant  shall — 

(1)  .Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Controi  Center. 
.\ttention:  (CFDA  «  jApplicant  must 
insert  number  and  letter!).  Washington, 
DC.  20202-^725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
[Washington.  DC.  time)  on  or  before  the 
deadline  date  to;  US  I3epartment  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  «  [Applicant  must 
insert  number  and  letter]).  Room  #3633. 
Regional  Office  Building  #3,  7th  and  D 
Streets,  S.W.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  lat)el,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  .\ny  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  .^  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service 

Notes:  (1)  The  L'.S  Postal  Service  does  not 
uniformly  provide  a  dated  ptostmark.  Before 
reiving  on  this  method,  an  applicant  should 
check  with  its  l(x.a!  post  office 

12)  ,^n  applicant  wishing  to  know  that  its 
application  has  been  received  bv  the 
Department  must  include  with  the 
application  a  stamp)ed  self-aadressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  bv  the 
Department — in  Item  10  of  the  .Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 


Application  Forms  and  Instructions 

The  appendix  to  ihis  application  is 
divided  into  three  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized  These  parts  are  as  follows: 

Part  1  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Form — Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions 

Part  III:  Additional  Materials. 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B), 

Certifications  Regarding  Lobbying. 
[>ebarment.  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension.  Ineligibifity  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (NOTE:  ED  Form  80-0014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  appHcable)  and 
instructions;  and  Di.sclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLI^A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education.  600 
Independence  Avenue  S.W..  Switzer 
Building.  3317,  Washington.  D.C,  20202. 
or  call  (202)  205-8207.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at 
(202)  205-9860.  The  preferred  method 
for  requesting  information  is  to  FAX 
vour  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST  However,  the  Department  is  not 
able  to  reproducre  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Further  Information  Contact: 
Donna  Nangle,  U.S.  Department  of 
Education  600  Maryland  Avenue.  S.W., 
room  3418,  Swdtzer  Building, 
Washington,  D.C.  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
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for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-2742.  Internet: 

Donna Nangle^ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph 

Electronic  Access  to  Thii>  UixuiiiuiU 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  h«e  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-600-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements.  Bulletins  and 
Press  Releases. 

Note;  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register 

Program  Authority:  29  U.S.C.  760-762. 
Dated:  May  4.  1998 
Judith  E.  Heuiwnn. 

Assistant  Secretary  for  Special  Education  and 
Behabilitative  Services. 

Appendix 

Applications  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  bcilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequent  Questions 

I.  Can  I  Get  an  Extension  of  the  Due  Date? 

No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 


2.  What  Should  be  Included  in  the 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forrns 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  Include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  sfMcifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  First  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
sf)ecific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes.  you  may  submit  applications  to  any 
program  for  which  they  are  resf>onsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  Is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 

An  applicant  for  an  RRTC  is  limited  to  an 
indirect  rate  of  15%. 

An  applicant  for  a  Disability  and 
Rehabilitation  Research  Project  should  limit 
indirect  charges  to  the  organization's 
approved  indirect  cost  rate.  If  the 
organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 


7.  Can  Individuals  Apply  for  Grants'' 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8  Can  NIDRR  Staff  Advise  Me  Whether  my 
Project  Is  of  Interest  to  NIDRR  or  Likely  To 
Be  Funded? 

No.  NIDRR  staff  ca     i  i  •.  ^^■  you  of  the 
requirements  of  the  progidiTi  m  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9  How  Do  I  Assure  that  my  Application  Will 
be  referred  to  the  Most  Appropriate  Panel  for 
Review'' 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  numlier, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

JO.  How  Soon  After  Submitting  my 
Application  Can  I  find  Out  if  it  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavoi-s  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  I  Call  NIDRR  To  Find  Out  If  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Application  is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  in  future 
competitions. 
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INSTRUCTIONS  FOR  THE  SF  424 


Th.s  i*  ■  standard  forrr;  j»*'d  by  apphcanU  ai  a  rwjuir^d  facesheet  for  preapplicationi  and  applications  fubmitted 
for  Federal  iss.sur.ce  I:  w.i;  b«  j»ed  b>  Federal  ager^cies  U>  obUm  applicant  certification  that  Sutes  which  have 
es'uibl'.shed  ■  re\  ie»  and  coir.ment  procedure  sn  response  lo  Executive  Order  12372  and  have  selected  the  program 

tfi  b*  m4r;uded  sr.  their  process,  have  been  giver.  »r.  opportunity  to  review  the  applicant*!  tubmiasion. 

Entry: 


Item 


E  n  trv 


!0 


Self  «i  plana  tfiry 


2  Date  •ppiicat;o.o  subrrulted  to  Federal  agency  tor 
Stale  if  apphrable':  4  appiica.nt's  control  number 
(if  applicable! 

3  Sut«u»«on;y    if  applicable) 

4  If  this  application  is  to  continue  or  revue  an 
eiiiting  a*ard,  enter  present  Federal  identifier 
number    Iffor  a  ne*  project   leave  blank. 

r 


Legal    na.T.e    of  appli 
or  gam  rat  ion  a  I    unit    ■* 
assistance   activity     c 
•  pp' icant.  and  na 
person   to  conta^ 
application 

Enter  Errplover 
assigned  b>  the  U 


ant.    n  a  nr.  e    o !    primary 

ich   will    undertake   the 

rnplete   addresi   of  the 

',e  and  telephone  number  of  the 

.   en    nnatteri   related    to   thu 


ider'i; 

1 1  p  r  n  a ' 


R 


eve' 


Nurnber    FIN, 
.^e  Service 


t  ►-.  ( 


space 


Enter    the    appropriate      etter 
provided 

Check  appropriate  b«;>i   and  enter  appropriate 

letter's    .r,  ine  ipac  e  5    pro-ided 

—  'N'e*'  meani  a  ne*  assistance  a*ard 

—  "Contmoation"  means  an  extension  'or  an 
additi.ina    fi.nd.r  gl:-  .^iget  p*T.c>d  for  a  project 
With  a  pr^^jected  completion  date 

—  ■Revision"  rr.eans  ariv  change  m  the  Federa. 
Government  i  *",  -anc  a  '  iibl  .gation  or 
contingent  '.at),litj  from  an  exiiling 
obligation 

i-r,  which  assis'-ance  u 


loation 


Name  of  Federal  i^fr\c\  '.'  m' 
being  requested  *ith  th.s  app 

Iw  the  CatJilog  of  Federa'  Ckimestic  A«»i$Unc« 
number  and  t.tle  of  the  program  under  which 
aiiiitance  it  reqMeft«<i 

Enter  a  brief  deicriptive  t.tle  of  the  project  if 
more  th.an  one  program  n  mvoived.  you  ihouid 
append  an  explanation  on  a  separate  sheet  If 
appropriate  e  g  .  construction  or  real  property 
projects';  attarn  a  map  »ho*ing  project  location 
For  preapp' i;  a t.oni,  use  a  separate  sheet  to 
pi ov  ide  a  »u;r.:T.dr)  descr.pt. on  of  this  project 


Item 
12 

13 

U 


List  only  the  largeit  political  entities  afTected 
(e  g  ,  SUU,  countiei,  citiei) 

Self  explanatory. 

Lilt  the  applicant!  Congresaional  District  and 
any  District(s)  afTected  by  the  program  or  project 

15  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  etch 
contributor  Value  of  in-kind  contributions 
ahould  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  Sute  intergovernmental  review 
process 

17  This  question  applies  to  the  applicant  organi- 
lat.on,  not  the  person  who  signs  as  the 
authorized  representative  Categories  of  debt 
include  delinquent  audit  disallowances,  Joans 
and  taxes. 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authoniation  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office  (Certain  Federa!  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Public  reporting  burd«n  for  tht«  coU*ction  of  information  is  •stimattd  to  vary  from  1 3  to  22  hour*  per 
rasponaa,  with  an  avaraga  of  17.5  hours,  inctuding  tha  tinrta  for  raviawing  instructions,  saarchir>g 
axisting  data  aourcas,  gatharing  and  maintainirtg  tha  data  naadad,  and  comptating  and  rev)«yi^ir>g  tt^e 
collaction  of  information.   Sand  commants  ragarding  this  burdan  astimata  or  any  other  aspect  of  thts 
collection  of  information,  including  suggastions  for  raducing  this  burdan,  to  the  U.S.  Department  of 
Education,  Infomrtation  Managamant  and  Complianca  Division,  Washir>gton,  D.C.  20202-4651    and  tH« 
Offica  of  Managamant  and  Budgat,  Paparwork  Reduction  Protact  1875-0102,  Washington   D  C   20^03 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instmctions 

This  form  is  uaad  to  apply  to  individual  U.S. 
Dapartmant  of  Education  discretionary  grant 
prograrrts.   Unlass  diractad  otharwisa,  provide 
tha  same  budgat  information  for  aach  year  of 
tha  multi-yaar  funding  request.   Pay  attention 
to  applicabia  program  specific  instructions,  rf 
attached. 

Section  A  -  Budoet  Summary 
US.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
catagorias  shown  in  lir^s  1-11. 

Unas  1-11,  columns  laMa):   For  aach  project 
year  for  which  furxling  is  requested,  show  the 
total  amount  requested  for  aach  applicat>le 
budget  category. 

Unas  1-11.  column  (f).    Show  the  multi-year 
total  for  each  budgat  category.   If  funding  is 
requested  for  or^  one  project  year,  leave  this 
column  blarA. 

Una  12,  columrta  (aMa):   Show  the  total 
budgat  request  for  aach  proiact  year  for  which 
funding  is  requastad. 

UrM  12.  column  (f):   Show  the  total  amoum 
requested  for  all  project  years.    If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budoet  Summary 

Ngn-Fodoral  Funda 

If  you  are  required  to  provide  or  vokintear  to 
provkia  matchir>g  funds  or  othw^  rK>r>-Fadaral 
resources  to  the  project,  these  should  be 
shown  for  each  applicabia  budget  category  on 
lines  1-11  of  Saction  B. 


Unas  1-11,  columns  (aMa)     For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  appircable  budget 
category 

Ur>aa  1-11,  column  If)     Show  the  muHi  year 
total  for  aach  budget  category     H  rx>r>  Feoera' 
contributions  »r9  provided  for  only  or»e  ye*' 
leave  this  column  blank 

Urta  12,  colunvMi  (aMa)     SKow  the  total 
matching  or  other  corrtnbution  for  each  p^ojecT 
year. 

Una  12,  column  If):    Show  the  total  anvxjnt  to 
be  contributed  for  all  years  of  the  muttt  yes* 
project.    If  non-Federal  contnbutions  ar* 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Othflf  Budoei  informatiQn 

Pay  attention  to  aoolicabte  rtrooram  specific 
instmctions.  if  attached 

1 .  Provide  an  itamixed  budget  breakdown   Itv 
proiect  year,  for  each  budget  category  listed 
in  Sections  A  and  B 

2.  K  applicabia  to  this  program,  enter  the  Type 
of  indirect  rata  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  dunng 
the  funding  period     In  addition,  enter  the 
estimated  amoum  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fnnge  benefrts  art 
calculated. 

4.  Provide  other  explanations  or  comrr>erns 
you  deem  necessary 


JfiO'iJ 
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Public  reporting  burden  for  these 
collections  of  information  is  estimated  to 
average  30  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
anireviewing  the  collection  of  information. 


Send  comments  regardmg  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to;  the 
U.S.  Department  of  Education.  Information 
Management  and  Compliance  Division. 
Washington.  D.C.  20202-4651:  and  to  the 
Office  of  Management  and  Budget. 


Paperwork  Reduction  Project  1820-O027. 
Washington.  D.C.  20503.  Disability  and 
Rehabilitation  Research  Projects  (CFDA  No. 
84.133A)  34  CFR  Part  350  Subpart  B. 
Rehabilitation  Research  and  Training  Center 
(CFDA  No.  84.1338)  34  CFR  Part  350  Subpart 
C 
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Public  reporting  burden  for  these  cce:::i:r.s  ci  latormacion 
is  estimated  to  average  30  hours  per  response,  including  -he  - i-e 
for  reviewing  instructions,  searching  ex.stina  aa:a  s:.rres, 
gathering  and  maintaining  the  data  needea,  and 
reviewing  the  collection  of  inf Grn^acion. 

Send  comments  regarding  this  burden  estimat 
aspect  of  these  collections  of  information,  including  suggestions 
for  reducing  this  burden,  to:   the  U.S.  Depart-en:   f  Eduraticn 
Information  Management  and  Compliance  Division,  Wasningtcn,  D.C. 
20202-4651;  and  to  the  Office  of  Management  ;i:A    Budaet   Papervrk 
Reduction  Project  1820-0027,  Washington,  D.C.  20503. 
Disability  and  Rehabilit .; .  >  .;.  r.-.= -^ "<' a1^^ -i^-,..^^^^  '^^-^   ^^^  • 
84.133A)  34  CFR  Part  350  Subpart  B. 

Rehabilitation  Research  and  T^  .i..;.^.^  ^:^/._i^   ^•-"'^A  ^:-   °  4  .  :  3  3  B  '<  4 
CFR  Part  350  Subpart  C. 
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NOTICE  TQ  AliL  APPLIGAyTS 

Thank  you  for  your  interest  in  this  program.  The  purpose  of 
this  enclosure  is  to  inform  you  about  a  new  provision  in  the 
Department  of  Education's  General  Education  Provisions  Act  (GEPA) 
that  applies  to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  section  427  of  GEPA,  enacted  as  part 
of  the  Improving  America's  Schools  Act  of  1994  (Pub.  L.  103-382). 
To  Whom  Does  This  Provision  ApdIy? 

Section  427  of  GEPA  affects  applicants  for  new  discretionary 
grant  awards  under  this  program.   at.t.  appi.tcaftts  for  NEW  AWARDS 
MUST  INCLTTDE  INFORMATION  IN  THEIR  APPLICATIONS  TQ    ADDRESS  THIS 
NFW  PRQVISTON  TN  ORDER  TQ  RECEIVE  FUNDING  UNDER  THIS  PRCKSRAh. 
VThat  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other  than  ar 
individual  person)  to  include  in  its  application  a  description  cf 
the  steps  the  applicant  proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its  federally  assisted  program 
for  students,  teachers,  and  other  program  beneficiaries  with 

special  needs. 

This  section  allows  applicants  discretion  in  developing  the 
required  description.   The  statute  highlights  six  types  of 
barriers  that  can  impede  equitable  access  or  participation  that 
you  may  address:   gender,  race,  national  origin,  color, 
disability,  or  age.   Based  on  local  circumstances,  you  can 
determine  whether  these  or  other  barriers  may  prevent  your 
students,  teachers,  etc.  from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy;  you  may  provide  a  clear  and 
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succinct  description  of  how  you  plan  to  address  those  barriers 
that  are  applicable  to  your  circu»stances .   In  addition,  the 
information  eay  b«  provided  in  a  single  narrative,  or,  if 
appropriate,  eay  be  discussed  in  connection  with  related  topics 

i.n  the  application. 

Section  42  7  is  not  intended  to  duplicate  the  requirements  of 
civil  rights  statutes,  but  rather  to  ensure  that,  in  designing 
their  projects,  applicants  for  Federal  funds  address  equity 

concerns  that  may  affect  the  ability  of  certain  potential 
i>enet iciaries  to  fully  participate  in  the  project  and  to  achieve 
to  hlqh  standards-   Consistent  with  program  requirements  and  its 
approved  application,  an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it  identifies. 

WiiaL  fljze  £xajnp.lfia  q1.  iiQM  .mi  Applicant-Jlight  Satisfy  the 

The  foliowmq  examples  may  help  illustrate  how  an  applicant 
may  comply  w  1 1  h  sect  i  on  '•  2  7  . 

:i)   An  applicant  that  proposes  to  carry  out  an  adult 
literacy  proiect  serving,  among  others,  adults  with  limited 
Enqlish  proficiency,  might  describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native  language. 

(2)   An  applicant  that  proposes  to  develop  instructional 
materials  for  classroom  use  might  describe  how  it  will  make  the 
materials  avaiiabie  on  audio  tape  or  in  braille  for  students  who 
are  b  1  md  - 
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(3)   All  applicant  that  proposes  to  carry  out  a  model  science 
program  for  secondary  students  and  is  concerned  that  girls  may  be 
less  likely  than  boys  to  enroll  in  the  course,  might  indicate  hov 
it  intends  to  conduct  "outreach"  efforts  to  girls,  to  encourage 
their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
impleaenting  effective  steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs,  and  we  appreciate  your 
cooperation  in  responding  to  the  requirements  of  this  provision. 

Estimated  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of  1S95,  no  persons 
are  required  to  respond  to  a  collection  of  information  unless  it 
displays  a  valid  0MB  control  number.   The  valid  OMB  control 
number  for  this  information  collection  is  1801-0004  (Exp. 
8/31/98) .   The  time  required  to  complete  this  information 
collection  is  estimated  to  vary  from  1  to  3  hours  per  response. 
with  an  average  of  1.5  hours,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  and  maintain 
the  data  needed,  and  complete  and  review  the  information 
collection.   If  you  have  any  comments  concerning  the  accuracy  of 
the  time  estimate (s)  or  suggestions  for  improving  this  form, 
please  write  to:   U.S.  Department  of  Education,  Washington,  DC 
20202-4651. 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


No« 


C«rt*ir.  of  Lhei«  «iiur»nc*i  may  not  bt  tpplictblt  to  your  project  or  program.  If  you  h«vo  quMtiont. 
pleaM  conuct  th.  twardrng  ogtmry  Further,  certain  Federal  awarding  agencies  may  require  appltc«AU 
U>  cerufy  to  iddjUonal  *»iurancei  Lf  iuch  i«  the  ca»e,  you  will  be  notified. 


Aj  the  duly  luthoriifd  repreitnUtive  of  the  epplicant  I  certify  that  the  appHont 


1  Hei  the  legal  authority  to  apply  for  Federal 
aii:tunc«.  and  Lhe  initilutional,  managerial  and 
financial  capability  (including  fundi  eufncient  to 
pay  the  non  Federal  ahare  of  project  coata)  to 
eniure  proper  planmng,  management  and  com- 
pletion of  the  project  deacnbed  in  thii  applicatiooL 

1  Will  give  the  awarding  agency,  the  Comptroller 
C«nera!  of  the  Ln:i^  Suiei,  and  if  appropriaU. 
the  Suie.  through  any  authoriied  rtpreaenUUve. 
accei*  to  and  iht  r;ght  to  eiamine  all  reeordi. 

bociki,  pap«r«,  or  dcxrumer.li  related  to  the  award, 
and  will  etUbliih  a  proper  accounting  iyeUm  in 
accordance  with  generally  accepted  accounting 
•tandardaor  agenc)  d-rectivea 

3  Will  etUbhih  »«fejpaardi  to  prohibit  employeea 
from  uiing  Iheo-  poi;t;on»  for  a  purpote  that 
conititutei  or  prenenn  the  appearance  of  persona! 
or  organixaLon*:  conf.icl  of  inlereat.  or  peraonal 
gain 

4  Will  initiate  and  corr.plete  the  work  within  the 
app''.cab!e  tirr.e  frarr.e  after  receipt  of  approval  of 

the  awarding  agency 

5  Will  comply  with  the  Intergovernmental 
Per»onnel  Act  of  1970  (42  U  SC  II  4728-4763) 
relating  to  prescribed  ttandardi  for  merit  lyitem* 
for  program!  funded  under  one  of  the  nineteen 
iUlutet  or  regrulationi  tpeciTied  in  Appendix  A  of 
OPM'i  Sundardi  for  a  Ment  Syitem  of  Peraonnel 
Admmiitration  (5  C  F  R  900.  Subpart  F) 

6  Will  comply  with  all  Federal  iUtuUi  relating  to 
oondijcrimmation  Theie  include  but  are  not 
limited  to  (a)  Title  VI  of  the  Civil  RighU  Act  of 
1964  (P  L  &8-352)  which  prohibiU  diacnmination 
on  the  bam  of  race,  color  or  national  origin,  Cb) 
Title  IX  of  the  Education  AmendmenU  of  1972.  aa 
amended  (20  L:  SC  II  16811683,  and  16&5-l6fi6). 
which  prohibiU  diacriminalion  on  the  baaii  of  aex, 
(cl  Section  W4  of  the  RehabiliUtion  Act  of  1973.  aa 
amended  (29  U  S  C  I  794).  which  prohibita  di»- 
crimination  on  the  bam  of  handicap*,  (d)  the  Ago 
D.acrimination  Act  of  1975,  ai  amended  (42 
I  SC  II  6!01«10Ti,  which  prohibita  diacnm- 
vnation  or.  the  bam  of  age. 


(e)  the  Drug  Abu»«  Office  arxJ  Treatment  Act  of 
1972  (PL    92-255).  as  amended,  relating  to 
nondiicrimination  on  the  baaii  of  drug  abuse,  (f) 
the  Comprehenaive  Alcohol  Abuae  and  AlcoKollam 
Prevention.  Treatment  and  RehabiliUtion  Act  of 
1970  (PL    91-616).  •■  amended,  relating  to 
nondiscrimination  on  the  batia  of  alcohol  abuae  or 
alcoholiim.  (g)  II  523  and  527  of  the  Public  Health 
Service  Act  of  1912(42USC  290  dd-3  and  290  oe- 
S).  at  amended,  relating  to  conndentiality  of 
alcohol  and  drug  abuae  patient  recorda,  (h)  Title 
Vnil  of  the  Civil  RighU  Act  of  1968  (42  U  S  C   I 
3601   et  teq  ),  at  amended,  relating  to  non- 
discrimination In  the  aale,  rental  or  financing  of 
housing,   (i)   any   other    nondiacriminatlon 
provisions  in  the  specific  itatut*(a)  under  which 
application  for  Federal  assisUnce  it  being  made, 
and    (j)    the    requirements    of   any    other 
nondiscrimination  aUtuUd)  which  may  apply  to 
the  application. 

7  Will  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL  91-646) 
whjch  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquirod  aa 
a  result  of  Federal  or  federally  assisted  programs 
These  requiremenU  apply  to  all  interesU  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

8  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U  S  C  H  1501-1508  and  7324-7328)  which  limit 
the  political  activltiea  of  employees  whose 
principal  employment  activities  are  funded  In 
whole  or  in  part  with  Federal  fUrtda 

9  Will  comply,  as  applicable,  with  the  provisions  of 
the  Da  vis- Bacon  Act  (40  US  C  II  276a  to  276a- 
7).  the  Copeland  Act  (40  U  SC  I  276c  and  18 
use  11  874).  and  the  Contract  Work  Hours  tnd 
Safety  Sundards  Act  (40  U  SC  II  327-333). 
regarding  labor  aUndards  for  federally  assisted 
construction  subagreements 


AijfhnHrert  fnr  local  BeofOductioo 


Federal  Register '  Vol.  63,  No    90 'Monday.  May  11,   1998 /Notices 


Jhti,=i7 


10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Diaastar  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participaU  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  110,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
fiood  hatards  in  fioodplains  in  accordance  with  EO 
1 1988,  (e)  assursince  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  II  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  i 
7401  et  seq.).  (g)  protection  of  underground  sources 
of  drinlung  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended,  (PL.  93-523),  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  aa  amended,  (P.L 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use  II  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13  Will  assist  the  awarding  agency  m  asiwf.rg 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  arriended  .16 
use  470),  EO  11593  (identificaticr,  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Histonc  Preservation  Act  of 
1974(16U  SC  469a-letseq  ). 

14.  Will  comply  with  P  L  93-348  regarding  the 
protection  of  human  subjects  involved  in  research., 
development,  and  related  activities  supported  by 
this  award  of  assistaxKe 

15  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL  89-544,  as  amended,  7  I  S  C 
2131  et  seq.)  pertaining  to  the  care,  handhng  ar.d 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supp.3rted  by 
this  award  of  assistanct 

16.  Will  comply  with  the  Lead  Based  Paint  Pc.soning 
Prevention  Act  (42  U  S  C    II  4801  et  seq  1  which 

prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures 

17.  Will  cause  to  be  performed  the  required  fi-nancial 
and  compliance  audits  in  accordance  »:vh  the 
Single  A  udit  Act  of  1 984 

18.  Will  comply  with  all  applicable  requiremerts  of  all 
other  Federal  laws,  executive  orders,  reg-u.auo.o* 
and  policies  governing  this  program 


fGNATuW  OF  AUTHORIZED  aRTlFYlNG  OfKlAL 
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AmXANT  OKGANIZATION 
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CERTIFICATIONS  REGARDING  LOBBYING,  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS.  AND  DRUG  FREE  WORKPLACE  REQUIREMENTS 

AiJt>"c»nt«  tfyiuMi  '•«•«   u>  ;»v»  '•gL.••o<>'^•  on»d  ottam  'o  si»t»rr^r^  :>>»  o»rt)no««jor\  to  wh»ch  tt»»v  "f*  r»<|Li»r»<J  to  •Tt»»t      AppAoant*  •houtd  ii*o 
rw't"    ifx    r,»lrj.  tiorw   'of   o«'-T!«<.«f)o'>    noKKtmil  -r,  tN«   '•yul«t>or»  &•<»'•  oornplvtlno  OK*  'cHTTi      S«gn«tur«  o«  thi«  (oirn  prov«d««  tof  oomp4>ano« 
~    -     .'•)'•    afjor,  •».:|ij.fw^ot.  jrxt—   J4  cm  P.'"  iJ    'S.-  "••!rKtjo«T«  or<  io«>«>>4rv,"  and  J4  CFW  ^Brl  15.  'GowrmarM- »nd«  Oabarmaot  and 
S,,»*>«ri«i.-.'^    N<>f<>"»<>*J'»''^*'''<!  •"^  ij'i«^"-»»^»^'  «wJ«  »»f>j<t»rri*r>t»  <o»  Ou^^taa  Wo«*j3iac«  iGfarrfal  '    Tha  cartiftcatKWTa  alMl  ba  traatad  aa  • 
r-wixi*  ••t>f»»ar.i«oo<i    ><  'at:i  .jp<i'-   •r'»e^  r«a<»>t •  •»#  t>«  ;><•<,  aO   ^•^a^.  rtia  Oapanmaof  of  ElKKjaOori  ^(armina*  !o  award  tNa  covarad 
!f»f.»acao«n.  jiani    ».   :jooi>«<'aOv»  agraarr^m 


_0B8YING 


»«      •^Jl.j.ra.l    B»    S»o!)oc,     '  JS2       ''»•    1'     j'    !f>a    .'    S      Cod«      •"»! 

»-t«arT«ar.tao  »»  1*  ^fa  ^ari  ii    'o*  f>*fa<wTa  a^anng  'rno  >  jrarrt 
J.      .MH>»'«civ^  •^•am»rM   1VW   I  !  CC  DtX)    a*  ci»hnm)  •!  J*  C*^" 

P«f  i  .'    %»<'-io'>»  tl   '■'■•>  •nd  »1    '  '  :    'fw  •(Hjat.aiK  -:•<■tl^••  'ha»_ 

'«      Si*.  '•«ia*«<  at*i>^<'*?"«iad  f^jngjm  N«>^  baar^  paKl  ^   *"•  t>a  omti 
0^    ">■'    .>^  f>«na^*   ■>'  'fsa  jr<l#rai^na<3     ?o  arrv  ;>ar»or  'o*  in^ar>ci/>g    >* 

•••w^id'Ng  'it  "'^uacM,*  ar  a'^.jaf  ■>'  amptoyaa  »'  a<>v  a^^rtcv  • 
»Aw«>»i  >'  :  K^^j»»aa  a/^  jf**oac  cm  •mpioyaa  ■;><  Ct>»^gr»a«  -»  a^ 
aov*''''^**    ''   •   Maf-n<:>*'    .i^   '.   ->o^aa«   -r   .■'■^>ooa«:  Tvof-    wf^r^   ^t%«   rr\mk>r^ 


«i 


•««*'» 


M    II  a«-v  •■.r»j»    -•►mh   ■•,»!-  (aajoal  «t>c)''i<>"ai»J  »u»vl«  ^«v•  saan 
:>md    >'    *■'*   r>«  i.<aO    ■  .>   a^v   i:»«^»*>r    '-»*   .r.fV.ar»^*y   i>'    a'^  •r^iptj*^   'O 

•■■/v,«r«;,«  »(■■  .>Mn  •<    .X  arr^Hiiyaa  o»  ar'>  ayaivv    •  MafOa'   >' 

.f»^»«»     •■-    .•"■.<  a'    .»'   amtrtoraa  a'   ^  o"y«»a*     ix   ar  am()4oya«    -'^  t 
Ma<^^>a*    >■       -io^aa*   -'^   cofV^ac  Oi^^-    •r'l'^   fhl«   f^a<ia^«<   ^anf    :>' 

:  i.>'.--<)«*'«'!v«   »y?»a/-'-»ac'?     '^.a    .^'xJa'w^»a<.J   a^a*     o^it^a't   ar^   t^y.mi  ■■ 

»  <  v.'ttarv.*    wrif^     '•    =f<af'\H  *><»*•« 

!<.     '  ■>•    ..'x)«(».i>na<)   ina*   ■•^;^,jir«  'Hat  rNa  iar^,,a<^  of  ttit 

at  iC  '»«<•    .rv.>»>«)i<->y  •\rf>j<a'<f»     !..•■  tract*  .jr«ja«  ^anti  ar«j 
c..- -(  •?  afiva  a^r«a*T^^-f«     a^-^j   »^jf>*.*>/^f  -  a»:t«^  arid  t^a"  «« 


;      DtBAKMtNT     SUSPtNSWN.  AND  O  IH£H 
RESTONSmilfTY  MArriRS 

*i     m-f^.M'mi   '!>    !:  .a<.".i''va     'w..>»f    '  ;*>4§     ;>a*>«r">a"t    arw; 
'>.,iiiana<o<      •r«!   «-tiiHarT^^a.J   •'    J*    .   I" "    "ar^    ^^     ''>»    iV'.aoacTfva 
^.*c'tcit^ar*T»    r.  tKwva't   oov^ta«J  'tar>aa*  ?t-:w>«     a«     'imf^r^^^<t  it    }4       '■ » 


"^  ■<<«'.  ar't 


tf  c>r^r>oi(>al« 


C>'*#a*^rtv    iafcar'a.3     •^jat>aoiJa«3     t»*fi<>oaacJ   •  " 
t/a^>«a*-tkin«   r-v    ar^-    *^a*)«t*<    Jatiaz-^^a^t     ,-    «,;|«^x:v 

>  M*'.*    v    •¥r''^''   «   'fvaa    ^ar   [>aoi:^1  t>*»<:a<J»***g   'N*   apo^ca*'"** 
•>aar>  ;ar.v^ctan  j'   x  ^lad  •   avil  MlV*"^"'  'andarad  agaii~«t  '•>am 

>  '*    .<frrv^»mK3r*    >*  *'au<l    ■'»    m   jr^rrwria*    ^^ar^a  -r>  oonoacl>ar>    «rt*> 
^''aini^    •rTarnpnrtg  to    ><>!ain    cw  parforrmr^  •  puoa^^    f ac.1a'«» 
■,-»t»    :>i  io.:a(    tianaaiifJof   x  3<>r«iac'  j'Kjar  •  put)*?  xtmr<*m  rion; 
yiixafK.n'   jf  'ada'M  .»  5ta'»  aoriiru^t  »t»rutaa  ix  comrmaajor*   :>* 
•rifca/nar'iant    ftsaft     'i><\|ar»    (>ob«f»     I ttm*H:mty>ri  or  ijaalnjcoor'    ■>' 
■♦<.ofT3«     •^%ali">g   'al#«   «l«t«r->*<^t«      »'    '»c^a#^r.g  9fi.»»r   p/'.joat^y 

(c     *'»  -H."  jtaaafO*    f«Ji> -wj  '(•<   ,>•   .^!^a'w«aa  :.rWT»fva<»>   „>'   :av*Y 
ohafjad  hv   •  jf'^^i'^'-^ritm   •finty     fatlam     Stal*    o/  iocal     w"- 
c,T->rt-«»«i.  .f    >'  »f>  jf  -fia    jftaosa*  tr^jr^ia' •tad  tr  oaragrxjr.  , '.  ,U>) 


id)  Hava  not  arrttan  •  tttraa- ya«r  panod  pracadtrtg  ttaa  apcrfKaOoo 
had  ar>a  or  mor*  put>*e  tranaacOon  (Fadaral    Stata    or  toc«<l 
tarrrcnatad  tor  oauat  or  da^auH.  and 


■  Wf^rt  Tha  appikcant  la  urMbU  to  omrv*y  to  arty  o<  th« 
•ta«arr>ar>tt  w  ttaa  cam4W:«Aon  Sa  ai  aha  >hai  at^•c^  an 
•xpiarwoor*  lo  tt#a  ipo*caOor> 


I     D«UG  FREE  WOWCPLACE 
(GRANTEES  OTHER  THAN  INDTVXMJALS) 

Ai  •a<ju«tad  t»  fha  Oruy^  ^'aa  Wof»ip4aca  Act  o'   1  •■•    ar>d 
»TV«ar'^"fad  at  J4  CfW  Pan  tS    Subpart  f    for  (jrantaaa    aa 
*af!r,ad  •!  J4  CfH  Pan  15    Sactiotia  85  806  and  t5  810 

A      "^Na  app*car>t  cartJ^aa  tt\at  r^  wtii  or  arill  cononw*  to  provida  a 
dru^ ''aa  wof*p<aca  try 

t,  ^\jbtiml^ng  •  •iatarr<anf  rtottfytn^  ampJoyaat  I^at  tha  uniaartui 
Tvtrutactur*    dratnbuoon    dtapanaing    poaaaaaiori    or  uaa  o<  « 
co/MroJIad  aut>atar>oa  m  protatwtad  m  tha  yaniaa  •  worlptaca  and 

apaorTv*'^  tha  aooorw  tha<  «n*  t>a  takan  a9«na>  ampioyaaa  'or 
••oia&^rt  o'  •^>c^  pro'abrtJon, 

lb    f«tati4ahinfl  an  orvgorr^g  dru^^  traa  a«ararva»»  pro^jram  to 
pofo^TTi  arnprovaaa  ■txxji- 

Ol  ''"'^  ilan<^<-»  of  d(-u9  itxiaa  t-  tha  atoiitplaca 

(2)  ''Sa  jra/^iaa  •  pofccv  ot  tr^atntaminfl  •  dt^j^  fr»#  arorl^aca; 

,3     Any  avaNatxa  dnjg  oouoaaling.  rahatoaitanon    and  amp*oyaa 
aaaratarv:*  ptDgrama    and 

4j   ^Sa  par\afr>a«  rSat  may  ba  mpoaad  upon  amp4oy«««  tor  drug 
atxiaa  vioiatK>na  occurnr^  in  tt>a  arorlipiaca 

ic    Makjr^g  ri  t  ta<)L»r(man(  that  aach  anipioyaa  to  t>«  angagad  m 
tha  par'cM^Tianca  o*  tha  ararrt  ba  (jivan  ■  copy  o'  tha  in»ta»T>aot 
tatiui'ad  bv  paragraph  (a) 

d    t«oOf>«r>g  tt^a  amployaa  in  tha  •tatarryant  raqurad  by  paragrap»i 
aj  tha».  a*  •  corydition  of  ampioymant  u '>dar  t»%a  grant.  t^>a 
•mpfcoyaa  wi* 

(1)  Ateda  E»  tha  tarma  of  tha  •tatarriant,  and 

2:  >♦oD^y  tha  arnpk>yar  m  arrlting  of  hta  or  Sar  conv^coot^  for  « 
»Kj<atK>n  of  a  cnmina*  drug  atatuta  o«cumr>g  in  tha  •orkpiaca  ryo 
Utrar  than  fVva  caiandar  daya  attar  auch  cor^^coon, 

ia:  NooVr^g  tsa  agartcy    in  wntiryg.   anthin  10  cSmndmi  day*  atta< 
facaiv^ryg  -yoOca  ufidar  aubparagraph  ld)i2)  f'orr^  an  amptoyaa  or 
otharw»aa  racai-^ng  actual  not>ca  of  aoch  eort>»ct)on     tmptoyari  of 
ionv»ctad  ampioyaaa  moal  pro^da  not»ca    incivjdtng  poa<t>on  orla 
to    Otacto'    Grantt  and  Contracts  San^ca    U  S    DapartTr>ant  o( 
ttfc>cat>on    800  lnd«paf<danca  Ayanua.  S  W    (Room  3M0,  GSA 
Kagion*  OffSca  BuMir^  Mo    Jl    Waafurvton,  DC  20202  41  JO 
NoOca  (ha*  inotoda  ;tya  tdantjficacon  nurribarl*)  of  aac^  aHactad 
grant. 
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^BO'9 


(T)  Tiking  on*  of  th»  lototiktQ  oeliona.  witNn  >0  c«l»odf  day*  o< 

M)(2),  wtth  f— ptet  to  any 


(1 1  Tiking  ippiuprtf  p*r>o>»n«<  aetton  agatnat  aueh  an  amptoyaa. 
up  ta  and  Inotudbig  taiiiiiia#ui>.  oonatatant  wHh  Om  raqutfamam* 
of  tha  RahabStotion  Aot  af  1t73,  aa  vnandad:  e> 

(2)  fla«*to«  auc»i  wnilu^at  ta  partotpata  a««iafaoteitv  In  a 
dnjg  abuoa  aaaiatano*  of  falMMKallofi  pioyiafn  appfo^^ad  f  w 
auch  pmpaaai  by  •  Fadaral,  ttala.«r  loeai  haakh.  law 
wwOfowfiMM*  Of  otntf  I 


DRUG-FREE  WORKPLACE 
(GRANTBES  WHO  ARE  MOTVIOUALS) 

A*  raqulrad  by  tha  Orug-ffa*  Wodipkaca  Act  of  1  StS    arc 
linitainomad  al  >4  CFM  Part  tS,  Subpart  F    tor  grantaat    aa 
daflnad  at  »4  Cf«  Part  ».  ftw:t>ona  06  SOG  and  IS  «iO 

A.    A*  •  oandhMn  eH  1h*  prant.  i  caroty  that  i  w«  rwM  angaga  tr 
Ota  ynlawlul  manutaevira,  di*tr4but>or\.  drapartawtg  poaaaawon  or 
ua*  0^  a  uuntiaBad  aubatanoa  In  oonOucting  arty  aothoty  «nth  tha 


(g)  Mifcing  a  good  f^th  offert  to  oenMnua  to  mainialn  a 
drug-fraa  woikpiaoa  through  lwp>aw»an«a»iori  of  paragraph* 
(a).  B>>.  to).  Id),  la),  and  ffl. 

B.  T>t*  grarMo*  may  inaart  In  ttta  ipao*  provldad  baiew  tha  aHa<*l 
for  ths  parto^vtanoa  of  tifOfti  sona  In  oonnaowon  arith  tn*  apaoific 
grant: 

Ptoo*  of  Parfotmartoa  (Straat  addraai.  dty,  oounty,  atata,  zip  coda) 


IL    M  oewvtertad  of  ■  Uf>r»»nal  df\«o  oftenaa  raauWng  frerr>  •  vMatvsor- 
ooourring  dunrtg  Mm  oenduot  of  any  grant  ace^Aty   [  oM  r*«>ori  tha 
oonwictton.  In  wftttrtg,  wtthir  1 0  oalandar  day*  of  ttM  oen\*clM>n 
to:  Oraotor,  GrarN*  and  Contract*  Sotmc*    Dapanrrwnt  of 
Edueabon.  600  Indapondonoa  Avanua   S  W    (Roorr  >eO0    GSA 
Paglonal  Offke*  Buadwtg  No   3)   Waahmgton  !X  20302  4130 
Nolio*  shat  inoiud*  th*  ldart«ftcal>or  numbarfsl  of  aacf'  af^acta« 


Chaek   |  )  If  thar*  mn  wofliptao**  on  fH*  that  ar*  not  IdanHltad 


A»  tha  dufy  authorizad  r*pra**ntaby»  of  th*  appboant.  I  haraby  earOty  that  tha  appfecartt  w«  corripfy  wtt^  tt>a  abova  catificatiora 


NAME  OF  APP  UCANT 

PRyAWARO  NUMBER  AND     OP  PROJfC^  SAME 

PRINTED  NAME  AND  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 

SK5NATURE 

DATE 

ED  80-0013 


't.()60 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion      Lower  Tier  Covered  Transactions 


TN.      .^».f><  •tK.f    •   -•<^»r«d  bv    'N.   O^mrrr^r-i    ,f   fOuc*Of>r.   ,i,^«t)u 
Cf    ••'•<'    i"-     '!"    ^   ••-••r    1«»   'r«r.«»(  ion*   -n»«t)n^   t^^«   'H^MfMW)   •rri 

,.»i-,,.t>«nl   «-K;«ing«v   '•'■«l«(»d   Bn  »<--^o«<m^»   c •<-!! ftc •no''     .■- 

«,j.jiD  >r.  •!..    ,'►»•>     •r.^J.*.  .vaitato**  !c.  '»>•  '■•<i*'tt  joy*rnrT>«r'     ■■»• 

„.,   '•■,.«   »v.«il«<)««   ••rr'»<*««     .CHJudtr^   K^wxr^.o/'   •r«3  o(  a»f.«<Tr>»nt , 

.,     ■■»r,   .-v-m  •   -I-   '^^   p«r».M-   it!    ~■^«^   'N«   p-.-jpo**   '•   •■Jf^"*'-   ■» 
n     ,/..    -ir.*.   ■■>.  t.« ■>•».«<: Ov^      .-••    ■»•■   p-m'tiCp*'^'   '••"«   ">*!   !t» 

«■      ...«.»,•    r.    ■•«.   -    M    ..^^V^l       .',  ,;r'»»I«fH  M 

"f*».ji("«       "•...■«•(   -»•■    .-■."•'•■J   I r •<>••.'><•'■■  ■   •i>«»')c«p«r.>       ■  i>«<»-'n.' 
to   «•■«.  ^  ■•!.•  i.-'><v>»»    •  «.rf><-'»"»<3   •  ••    »mmm'.mrH.*    -<  ->ti'».n.r^  * 

|nw.^«...«      .<   ..•>^i,.-t,r«v  ...;*x>«i  ••'■''■  ■.-v.'ic.p.ti,'.'.    r.  'Ht   -.■■>r.-».J 


r,.  irr^«f»>»frtjng  E»»cutrv«  Oxl«f  1  2549    C)^»fm«nt  and  »o«p*o»on.  J4 
a«<  r»<|uiram*rrta  ctatad  •!  S«coon  tS  ^10. 

9      !>>•  p>roap*cttv«  toww  B«»  p«rt)ap«n<  further  agr***  by 

•C»<il«c«ooo  lUgwrtno  C>at>«rm«nt.  SuapM^Mon.  Inaligibaty.  and 
voluntary  txo*u«*o«vi.o»»»f  Tiar  Cov»fad  Tranaactx>n«.' 
witNout  rrw<J«ftcat>o«,  m  tM  lowar  oa*  oovarad  trana*ct>on«  ar^d  m 
•i  aofcattaoorw  for  to«rar  »a'  covvrad  tranaacoona 

7      A  p«rt»o«>an«  m  a  oovarad  tranaacflon  may  ra#v  upo"  • 
oartHVoaOo/^  of  •  proapaottva  p«rDci(>ant  in  a  Iowa*  Xtt  oov»rad 
trarwacOo'^  thai  rt  )•  not  dabarrad.  auapandad.  mali(^a,  of 
votuntanlv  •«c*udad  from  tha  eovarad  uanaaction.  urlaaa  It 
know*  ihal  t^a  carOfScaOon  la  afronaooa     A  participant  rrny  daeida 
tha  rr>«tSod  and  fraquanov  bv  mf*cf\  rt  datairmrvaa  tha  ak^tMlitv  of 
rta  pnndpata     Each  parootpant  rrvay  but  ta  riot  ra<»«rad  to,  ohacfc 
'ha  ►^onpfocufamant  Ijat 

I      Ncffwng  conta»nad  in  tha  fofa^oing  aha*  t>a  oorwtruad  to  ra<^ra 
ttX^)k*trT>»nx  o>  a  tyatarn  of  focordt  in  orda»  lo  raodar  wi  good 

l»ih  rha  cart)f>cat)on  raqmrad  by  tNa  oiauaa  Tha  kncwladga 
aro  .nformabon  of  •  partJciparM  i*  not  raqmrad  to  axcaad  that 
wh.cr'  i«  nonrirfy  pooaaaaad  by  a    prudant  paraon  In  tha  ort^narf 

:.,ou'»«  o*  bsj»«naaa  daafcnga 

•      f  KOapi  for  !rar»act>ona  authon/ad  undar  paragraph  5  pf  tttaaa 
irwtrvjcoooa    rt  a  participant  m  a  cov»rod  tranaactJon  knowrngty 
•r.i»r»  into  •  lowor  t>a»  oov»rad  t/anaacoon  wtth  a  paraon  who  la 
•uapandAd    dabarrad    ir>a*g**a    or  yo«ont«nly  axoludad  from 
p«t>cipat>or>  m  th>a  tranaactjon.  >r\  addiOon  to  othar  ramadlaa 
avalaUa  to  !»i«  ^adaral  Govarnmant,  tha  dapartmant  or  agarvry 
w«t^  «h.c^  !►»•  fanaactJon  ooginatad  nr«y  puraua  availatota 
••rrT«<j.»t    ir»c«oding  auapanaiO''  arvj'or  daharrrvant. 


Car-tj-t*o«t*cw^ 


(1)  •  ►-»   ,«•.«.•.  '1'^   <«.^    -T*'    :;.»f!icil>ar-'    -.•»-^»«     r-.    IK.t»rn, 


.••  ^'    '.f  :t%,  propoaa    that  narthar  it  nor  itt  pnncspa^a  a/t  praaar.t}>  datoarrad, 
!«n4i,  ••cKKlad  'forr^  part>capatK>n  in  th<«  tranaacOor  by  any  Fadaraf 


(21 


^N...  .r*  ;>.  ,„.«.:t>v,    ..-..■   '...  tx.-i..--*..' -'■«-■.  •-    ^-tiV  -o  ,r~,   3«  •'>.  .i.tarrw,..  ,n  th«  carDf-c.t.o'^    .uch  proapactiva 

:>»f'K.  *>•<-"   •rvai    f'mt.'-    m    •»iM»r\«'-H,)r   •■-   ••!•»   .."H-.-** 


MAMEOf  A(»n-<.AWT 


P«, AWARD  NUMMR  AND'CW  PWOJtCT  NAMf 


PWINTtD  NA*«  AND  nXU  Of  AUTMOWUl.    «t  i>«fSt  »iTA-nvE 


SICNATUnE 


DATl 


ED«0-OOM    »•*     u«t»*  ••  GCS-OO*  (REV  12-88     •-,>-.>«.:.••' 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

CompUt*  this  fomt  to  disctoM  tobbying  solMttM  puratMnt  to  31  U.S.C  1352 
tS*«  r^Vf—  fof  Dubic  bufdan  dteetoauw.l 


^(iijrtP^^<!  fc"f   ijHw 
0>»»-OCMt 


oofitrsot 


0.  0OOp#fBtiV9  SOfVWTI^nt 

d.  \«mn 

•.  toan  0u«rant»« 

f .  loan  in«uranc« 


Smut  o(  F*4artl  Aottan: 
bid/offw/appie«ttoh 
InitMl  award 
c.  poat-awafd 


S.       Wapon  Tr»a 

'    •    tnft»«(  «ir>c 

matartal  c^ar^ga 


□  = 


for  Matariai  Owvt9«  Or^ 

V^ar guartar  __ 

dat>  of  iaat  fapon 


4.       Ni 
D 


of  Ha|<ui1l»|  fMhy: 
D        Subawardaa 

Tlar ,  If  known: 


Congraaalonal  Dlatnot«  if  kno^^^' 


M 
Mama 


Emtty  In  Ne.4  to  Cubawardaa 


Cor>graaa>o»»a(  Ptatrtot,  If  known 


%.       Fadarai  PapartmamyAgawoy. 


Fadaral  Program  NamaPaaortytioo 


CFDA  Numbar,  »  af>P*c»t>^' 


•.        Fadarat  Aetioft  Mumbar.  If  known: 


Atarard  Amoum.  #  knovtfn 
* 


10      a   Nama  «>d  Addraaa  of  Lobbying  Enthr  lUgtatrant 
isr  indMdual,  lm*t  nsmt.  first  nmmt.  MU: 


k.  JndMduaia  Parformir>g  ftaonoaa  (tnciuding  moormsj  r 
diftTWit  from  No.   10ml 
n*at  nmmm.  first  nmmt.  Mil 


11.  AiiiaiH  al  Paywtawi  /e>iac*  mH  ittmt  tppfrf' 

»  B-actoi* Dptannad 


4  Pay?waw<  Mt^eit  a#  tfmf  ippfft 


-B- 


O        b.  wHufri.  niauify.  iwtuia 


'»aKia 


1>.  Tyya  u<  Payiiiant  ^Qftae*  ■*  W>af  a>>in^>. 


a    lafriar 

b.  ufia  twiia  turn 


D         d.  oufitnn/awT  ♦— 


a.  dafoffad 


>.  ot»<af,  apawft" 


14.  liM  BaamtpduM  at  8aK<iJM  PaHwinad  at  H>  ba  Pai)wiiiad  and  Patatal  ef  tar^^m,  jnutudaig  uffluaita).  am|»*oy'»alat, 
w  Maiidia»|a(  oewlactad.  fw  Payiiiawt  Indita lad  In  Haw  11; 


(afUi  »aii*wa»uiiasaan>»(l>»(  »».  »imaiT> 


^fr: — awitiiitiatten  tiaatlal  f -tU  attaahad: B— ¥• 


D    »« 
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hsts  parts  and  sections  affe<-ted  v<\ 
the  revision  date  of  eacb  title 

3  CFR 

Prociamattona. 

7088  — 24383 

7089  26146 

^090   26'4:' 

7091    „ .25149 

^092    ^151 

Exacuttva  Ordars: 

308'  ^4385 


I  e  of  tfif-  Fetie'-r.    krw  ^'er 

Set:*  1  on  s  ,^  tf pi.  •  t*i :    .--',).  which 

dicuments  ic.. •., .v;,*.  ■  since 


.^4380 


26^46 
2S38- 


5  CFR 
605     .„ 

7  CFR 

301 251S3.  2574^ 

979 

Proposed  Ruias 

■  244&r' 

2^0      24686   25669 

22G       „ 24686    25565 

2^'      24986 

2"S       24965 

"5      24986 

'.  7  ,0 „. „ 24995 

1714 24995 

9  CFR 


Proposed  Ruiaa 

■3C 

10  CFR 

1 1 

25 „.. 

430 


.24473 


.25156 
.25156 
.25996 


12  CFR 

Ch.  Ill 25157 

Ch.  VII „ 24097 

330 •»»...9>—»»—» .2S750 

703 2410* 

C-J 24103 

Proposal  Rules- 

=-36  257"g 

938 25718 

970 „ 25718 


13  CFR 


Propoaaa  Rulsa: 
'2C  , 


.24739 
.24753 


14  OFR 

11 256  ■'2 

38™ 242^0  24387.  24389 

24740.  24742  249-  249 1  3 
24914.  24916.  26158   25389 

71 24389.  2439C   24744 

24746 

97 „ 26 1 6C   26 1 6 1 

135 256-2 

Proposal  Rulsa: 

38 24-36 


24 '36 

24  762 


:-4~Sf 


15  CFR 

270 24917 

91 1 24917 

16  CFR 

26C  24240 

P'opoaM  RuiM 

24996 


CFR 


.24390 


4  23 

19  CPR 

101 

351 

354 


24142 

25417 


.24746 
.24301 

.24391 


2C  CFR 


4u4. 
416. 


.24927 
.24927 


2'  CFR 

165™ 25764 

184 24416 

510 24 1 05,  25 1 63 

522 24106,  24420 

529 24106,  25163 

566 24106 

558 24420 

801  24934 

Propoaao  Ruim. 

1 01 24253.  24593 

^?0 24253 

=  ^        „ 25794 


22  CFR 


..-24107 


24  CFR 

P'-opo»»c  Ru>»» 

6 

191  ••*••.•»•*•••••.•• 
2>03 ... 

S88 


26022 

26022 

24736 

26022 

24846 


26  CFR 
Propoaac  Ru»a* 


66,  25796 


28  CFR 


PS'BC  2"^ -"'0,  25771 


F»*fU»r-i'    K 
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51 -24108 

WCFR 

4231      -24421 

PropoMd  RutM: 

1910 ^4501 

2700 25183 

30CFR 

203 24747 

918 25391 

PropoMd  RuIm: 

218 ~ 25187 

250 - 25187 

256 25187 

934 25428 

31CFR 

285 25136 

32CFR 

323 25772 

701 25773 

706    24747 

2101 -25736 

33CFR 

100 24109.24425 

117 24426 

165 24109.  24425.  25164 

207 24427 

PropoMdRulw: 

100   25187 

165 25189 

36CFR 

223 24110 

37CFR 

260 25394 

39CFR 

241 25166 


40CFR 

51 24429 

52  24114. 

241 15.  24434, 24435, 24748. 
24935. 25167.  25415. 25773 

60 24436 

62 24841 

63    24116.24436,24749 

76  24116 

80 24117 

61   24445.  24748 

85 ^^29 

86 -24446 

148 _..24596 

156 ^168 

180 24118. 

241 19.  24450,  24451 ,  24452, 

24936.  24939.  24941 ,  24949. 

24965.  25775 

261 24976.  24963 

268 -24596 

271      24453 

279 -24963 

281 -24453 

300 25169 

302 Z. 24596 

721 24120 

PropoMd  RulM: 

22         25006 

51       25902 

52      25191.25796 

99        25006 

60 24515 

63 24515.24765 

76 25902 

96    25092 

W, 25430 

142    25430 

258 25430 

260  25430 

261 25006.  25430.  25796 

264 25430 

265 25430 


266 ~ iJ>43u 

270 25430 

279 25006.  25430 

42CFfl 

60 ~ „...25777 

422 -25360 

405  25676 

4 1 2 ^5576 

413 25576 

44    Cf   '< 

206 -24969 

Propofww  Rules 

20  24143.  25010 

4b  ;f "^ 

14. 25272 

47CFR 

0         24121.25778 

1 24121. 

24126 

43     24120 

63 -24120 

64 24120 

68 25170 

73 24454,  24970 

PropoMdRulM: 

61 25811 

73 24517.24518 

76 24145 

4aCFR 

970 25779 

5243 24129 

5252 24129 

1  25382 

4     25382 

12 25382 


•i4         2S382 

19 „ 25382 

26  - 25382 

27        25382 

32  25382 

41        25382 

52 25382 

204 „ 25438 

208 ^^^ 

213...„.. 25438 

216  ..„ - ..-      2W38 

217      " 25438 

219 -. 25438 

223 25438 

225 25438 

237 25438 

242 - 25438 

246    ..- 25438 

247 25438 

253 25438 

49CFR 

223  24630 

232...„ 24130 

239 24630 

393 ,..24454 

P-opo»»c!  Putes 

-w4  24519 

50  CFR 

,,      25177 

600 24212.24970 

648 25415 

660 24970.  24973 

679  24984 

Propo— 0  RuMts 

217 24148 

300 24751 

600 24522 

622 24522 

648 25442 
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REMINDERS 

"^he  Items  in  this  list  were 
eoitonally  compiled  as  an  aid 
'G  federal  Regrster  users 
nclusion  or  exdusion  from 

'his  list  has  no  legal 
signiticance. 

RULES  GOING  INTO 
EFFECT  MAY  9,  1998 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directrves 
Aerospatiale,  published  4 
23-98* 

RULES  GOING  INTO 
EFFECT  MAY  M,  1998 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Pian'-related  quarantine, 
domestic 

Gypsy  moth,  published  5- 
11-98 
DEFENSE  DEPARTMENT 
Navy  Department 
Privacy  Act   implementation. 

published  5-11-98 
ENERGY  DEPARTMENT 
Acquisition  regulations 
Contraaor  personnel 
limitation  on  allowable 
compensation,  publishec 
5-n-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

A:r  programs,  approval  anc 
promulgation,  State  plans 
for  designated  faalrties  anc 
pollutants 
Arkansas,  published  3-10-98 

A."  Quality  implememntation 
pian 

Preparation,  adoption,  ana 
submittal — 

Volatile  organic 
compounds  oefinition, 
methyl  acetate 
exclusion;  published  4 
9-98 
Air  quality  imcMementation 
plans    approval  and 
promulgation,  various 
States 

A:asi<;a,  published  3-11-98 
Calitornia.  published  3-11-98 
Illinois   published  3-ii  98 
New  Hampshire,  published 

3-iO-98_ 
Texas;  published  3-11-98 
Virginia;  published  3-11-98 
Air  quality  implementation 
plans    .Avap>proval  and 


promulgation,  vanous 
States;  air  qualify  planning 
purposes,  designation  of 
areas: 

Illinois;  published  3-11-98 
Pestiodes.  tolerances  m  food, 
animal  feeds,  and  raw 
agncuttural  commodities 
Bentazon;  published  5-n-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Electronic  Freedc  o* 
Information  Act; 
Implementation,  puptishea  5- 
11-98 
FEDERAL  RESERVE 
SYSTEM 

Secunties  credit  transactions 
(Regulations  G,  T,  u,  ana 
X). 

OTC  margin  stocks  and 
foreign  stocks  list, 
published  4-28-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Resources  and 
Services  Administration 
Vaccine  injury  compensation 
program. 

Hepatitias  B.  hid  anc 
vanceila  vaccines, 
effeaive  date  provisions 
Qt  coverage  tc  vaccine 
injury  table:  published  5 
11-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs 

Home  eauity  conversion 
mortgage  insurance, 
condominium  associations 
right  ot  firs!  refusal, 
published  4-9-98 
RAILROAD  RETIREMENT 
BOARD 

General  administration 
Board  forms,  iisl  anc 
descriptions,  elimination 
published  4-9-98 
Railroad  Retirement  Act 
Annuity  eligibility;  published 
4-9-98 
SOCIAL  SECURITY 
ADMINISTRATION 
O'-ganization  and  procedures 
Telephone  conversations, 
listening-in  to  or 
recording,  published  3-i' 
98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 

Boeing,  published  4-24-98 
TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 
Alcohol,  viticutturai  area 
designations 


Davis  Mountains    'X 
publishec  3-'  1-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Acauisition  regulations' 

Commeraa^  items    DuDtis^ti,- 
4-9-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  MarKettr>g 
Service 

Spearmint  on  produced  :^  f  a- 
West,  comments  due  Dv  5 
19-98,  publishec  4?9-96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine 
oomestic 

Blac»<  stef^  rus:    co^~!en*s 
due  Dv  5-22-98.  published 

4- --98 

AGRICULTURE 
DEPARTMENT 

Grants  anc  coooeratfv'e 
agreements  :c  Sta't-  aic 
loca'  govenmen-s    .."^'versity, 
hospitals    anc  otne-  non- 
profit organizations 
comments  due  Sy  5  ■&98 
published  2-17-98 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

f!snen,  OToservatic  anc 
-^.anagemen; 

West  Coast  States  and 
vVes'ern  Paafic 
'ishenes — 

Pacific  coast  groundfish 
comments  due  bv  5-22- 
98:  publishec  4  22-9? 
West  Coas'  Sta'es  a-'C 
Wes'er-"  Pac'fic 
'isnenes-— 

Paafic  Coas'  g'ounafis'-- 
comments  due  Cv  5-2" 
96    publishec  5-6-96 
Magnuson   Ac*  orovisions 
essentia'  tisf~  hao'ta' 
ai-^ments  doe  Dv  5-20- 
96,  publishec  5- "-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

:r.ommod!*y  Exchange  Act 
Trading  hours,   aOprovB'  0' 
changes    'Comments  cje 
Dv  5-*  6-98    published  5-1- 
98 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Reouia'io" 
(FAR): 

Crvi!  defense  costs; 
ximments  due  by  5-19- 
9=    O'jDiisned  3-20-98 


Man-aatc'v  Government 
s;>j':,e    '^sc>ection; 
com-, en- 1  jje  by  5-19- 
96    DjOnsie,"   '••''■'-•- 
ENERGY  DEPAR'MES' 
Federal  Energy  Regulatory 
Commission 
Natu'a    jas  Policy  Act: 
Inte^-staie  nav^'a   ;:as 
:.Mr>eii'ies- 

Business  Dra^i  e 
sianda-^ds   comments 
o.je  Dv  5  22-98; 
ojpiisDec  4-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 
A.'  a^jairt-i  imoie^ieitatton 
o^ans    a^P'c-va   anc 
D'omj^aa'io'-    .a'ojs 
States 
A'.T.na     x:>'-'me'-*^  due  by 

>'.5&6    o.jo.'snea  4-1-98 
Mitsoun,  co-i~ien-s  due  by 

5-22-98    o,j:>iiS-.eo  4-22- 

98 
Vermont;  comments  due  by 

5-22-98;  published  4-22- 

98 
Washington;  comments  due 

by  5-21-98;  pubtished  4- 

21-98 
Air  quality  planning  purposes, 
d^ignation  of  areas: 
Nebraska;  comments  due  by 

5-21-98;  published  4-23- 

QO 

N;-- _   s    :>nmary  dnnking 
Ari'e     egulations — 
,  a"  a"'"f^"-   ,ind 
(.«*--;■■,-.?    'pvisions; 

CO-  -  H-t    -Jjf-   Oy  5-20- 
96    puoiisnec  4-20-98 
PestKXJes.  tolerances  m  lood, 
animal  feeds,  anc  -r^^ 

aghcuttura)  com-  or'  e^ 
PropaZ'ie    :o — ents  due 

by  5-i&-9t    o,jr..  shed  3- 
18-98 
FEDERAL 

COMMUNICA'^iONS 
COMMISSION 
v^ommof"   :ji^-'e'   '.fvices. 
'^eif»oo~i"-,j-,:,:^:io-is  Act  ot 
■391:    .moiementatKyv— 
-  oaoi-as'  ownership  and 
■,.i-,,p,  -  jific    p.ennial 
review,  io.m.ments  due 
by  5-22-98;  published 
3  ?•  98 
-aoic  sta'ions    ■ao«i^  ot 
assign-f-"*? 

.A'xansas.  :.>-i-e"ts  due  by 
5-18-98   DJDi  sned  4-10- 

9e 

GENERAL  SERVICES 
ADMINISTRATION 

t-eoera   A:aj.'SiOo'-  Peculation 
(FAS 

C'V'    oe'eosf  ::os'5 

,om--,e"'s  o,je  Dv  5-19- 
-•fc    djdhsok:  3-20-98 


IV 
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ManOaicxy  Govwnment 
source  inspection, 
comments  due  by  5-19- 
98:  put)lls^ed  3-20-98 
-lEALTH  AND  HUMAN 
SERVICES  DEPAMTMf  NT 
Food  and  Drug 
Administration 
Food  (Of  human  consumption: 
Food  labeling — 
Nutnent  content  claims; 
"heaWiy"  definition: 
comments  due  by  5-19- 
98.  puWi«(^^'-^  V1A-98 
HEALTH  AND  Hi  MAN 
SERVICES  OEPAM'Mf  NT 
^lealth  Care  Flndn.  -i^; 
Administration 
Medicare 
Medicare  integrity  program 
establishment,  fiscal 
intermediary  and  carrier 
functions,  and  conflict  of 
interest  requirements: 
comments  due  by  5-19- 
98:  published  3-20-98 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Range  management. 
Gracing  administration— 
Alaska,  livestock; 
comments  due  by  5-19- 
98.  published  3-20-98 
INTERIOR  DEPAn'MfNT 
Fish  and  Wlldli<«    «.  ,  ce 
Alaska  National  Wiioffte 
Refuges 

Kenai  National  WikUite 
Refuge:  seasonal  ctosure 
of  Moose  Range 
Meadows  public  access 
easements,  comments 
due  by  5-18-98;  published 
3-18-98 
Endangered  and  threatened 
speaes 

Gentners  Intillary; 
comments  due  by  5-22- 
98:  published  3-23-98 
Northern  Idaho  grourxl 
squirrel,  comments  due  by 
5-22  98.  published  3-23- 
98 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations 
Appalachian  National  Scenic 
Tratl.  ME  et  al . 
snowmobiie  routes, 
comments  due  by  5-18- 
98   published  3^19-98 

INTERIOR  DEPARTMENT 
Surface  Mk      g  m,*,  D-'iatlon 
and  Enforcatnon:  j!!i&o 
Permanent  program  and 

abar>doned  mine  land 

redamatton  plan 

submisstoos; 

Missoun;  comments  due  by 
5-22  98;  published  4-22- 
98 


JUSTICE  DEPARTMENT 
Immigration  and 

N.i'.iraiitaiior.  Sofvice 

immigraiion 
Benefits  applicants  and 
petitioners  fingerprinting 
tees  and  requirements  lor 
cofKJucting  criminal 
background  checks  before 
tinal  naturalization 
adjudication:  comments 
due  by  5-18-98;  published 
3-17-98 

NATIONAL   AtHONAUTICS 

AND  SPACE 

ADMINISTRATION 

Federal  Acquisrtion  Regulation 
(FAR): 

Ctvtl  defense  costs: 
comments  due  by  5-19- 
98:  published  3-20-98 
Mandatory  Government 
source  inspection; 
comments  due  by  5-19- 
98;  published  3-20-98 
NATIONAL  CREDfT  UNION 
ADMINISTRATION 
Credit  unions 
Federal  aedrt  unions  acting 
as  trustees  and 
custodians  of  pension  arxj 
retirement  plans: 
comments  due  by  5-20- 
98:  published  3-24-98 

STATE  DEPARTMENT 

Visas,  nonimmigrant 
documentation: 
New  applications  from  aliens 
wfKJse  prior  cipplications 
were  refused: 
nonacceptarKe-lor-six- 
months  (X)licy:  comments 
due  by  5-18-98;  published 
3-17-08 

TRANSPORTATION 
DEPARTMENT 

Coast  Quard 

Regattas  and  manne  parades 
Parker  Intematior^al  Waterski 
Maratfxxi.  comments  due 
by  5-18-98.  published  4-2- 
98 

TRANSPORTATION 

Df PAH'Mf  N' 

F«d«',»'   Aviation 

Adm.niStratlon 

Airworniness  directives; 
Airbus,  comments  due  by  5- 

20-98.  published  4-20-98 
Boeif>g:  comments  due  by 

5-18-98;  published  4-3-98 
British  Aerospace; 

comments  due  t)y  5-21- 

98:  published  4-21-98 
Dassault;  comments  due  by 

5-20-98;  published  4-20- 

98 
Dormer;  comments  due  by 

5-21-98;  published  4-21- 

98 


bmpresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  5-21- 
98.  published  4-21-98 
Empresa  Brasileira  de 
Aeronautica.  S  A. 
comments  due  by  5-21- 
98;  published  4-21-98 
Eurocopter  France; 
comments  due  by  5-19- 
98.  published  3-20-98 
Maule  Aerospace 
Technology  Corp.; 
comments  due  by  5-22- 
98.  published  3-24-98 
McDonnell  Douglas: 
comments  due  t)y  5-i8- 
98.  published  4  2-98 
Saab;  comments  due  by  5- 
21-98:  pubtohad  4-21-98 
Airworthiness  standards: 
Transport  category 
airplanes — 
Cargo  or  baggage 
compartments,  fire 
salety  standards: 
comments  due  by  5-18- 
98:  published  2-17-98 
Class  E  airspace:  comments 
due  by  5-18-98:  published 
3-30-98 
TRANSPORTATION 
OEPARTMEN"' 
National   Higfiway   Tratfic 
Safety   Administration 

.V.v^t^^   .enicie  satety 
standards 

Side  impact  protection — 
SkJe  impact  test  dummy 
specifications,  lumbar 
spine  inserts-spacers 
arvj  nbcage  damper 
pistons:  comments  due 
by  5-18-98:  published 
■1  2-98 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Ateohoi    •  •■■.■■'h.LO.  and  other 
excise  taxes 

Brady  Handgun  Violerx^e 
Prevention  Act: 
implementation — 

National  instant  cnminal 
background  checK 
system,  firearms  dealer, 
importer,  and 
manufacturer 
requirements:  comments 
due  by  5-20-98; 
published  2-19-98 
Ak»hol,  vtticultural  area 
designations 
Chrfes  Valley,  CA; 

comments  due  by  5-19- 
98:  published  3-20-98 

TREASURY   DEPARTMENT 

Customs  Service 

0"a<i'  '.'1'"       i''<.3  'unctions, 
field  organization,  ports  of 
entry,  etc. 


Fon  Myers.  FL.  comments 
due  by  S-1&-98,  puDlished 

.~i  '7-98 

TREASURY  DEPARTMENT 
Fiscal  Service 
Finanaat  -nanagement 
services 

Deb!  Collection  imroverien- 
Act  ot  1996-- 

Barnng  delinquent  oeDtofS 
from  obtaining  Federat 
loans  0'  loan  insurance 
3r  guarantees 
coriments  due  Dy  S-22- 
98.  pubiishec  4  22  98 

UST  OF  PUBLIC  LAWS 


This  is  a  continuing  iist  ot 
public  bills  trom  the  current 
session  ol  Congress  wtuch 
have  become  Federal  laws   i' 
may  be  used  m  con)unction 
with  "PLUS"  (PuWic  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  httpV/ 
www  nara  gov'ledreg 

The  text  of  la^s  is  not 
published  m  the  Federal 
Raglstar  but  mav  De  oraerw 
in  "slip  law"  (indiviouaf 
pamphlet)  form  Irom  'he 
Supenntendent  ot  Documents, 
US    Government  Printing 
Office.  Washington.  DC  20402 
(phone,  202-5 T 2- 1808)    The 
text  will  also  oe  made 
availat>le  on  the  internet  from 
GPO  Access  at  hrto 
www  access  gpo  gov  su    docs/. 
Some  iBws  may  not  yel  oe 
available 

H.R.  3579/P  L.   105-174 

1998  Supoiementai 
Appfoonations  and 
Resassions  Act  (May  1,  1998; 
112  Stat   58) 
!  asl   I  ist  .\pnl  29    1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  tree  electronic  mail 
notrlication  service  of  newly 
enacted  duDIic  'aws    To 
soDscriDe    send  E  mail  to 
ll8tprc>c<a>lucky,fed.gov  with 
•he  'e*'  message   subscribe 
PUBLAWS-L  vou'  Name 

Note    ^his  service  is  stnctiy 
•or  E-mail  notification  ot  new 
public  laws    The  t^rt  o<  laws 
IS  not  avaiiat)(e  'hroogn  'his 
service    PENS  canno'  respond 
to  stiecitic  inquiries  sen"  'o 
this  address 
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CFR  CHECKLIST 


Tltl« 


Stcx*  Number 


Price 


This  checklist,  prepared  by  the  Office  ot  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  ot  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates 

An  astensk  C)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  lor  sale  at  the  Government  Pnnting 

Office 

A  checklist  ol  cun-ent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  ol  CFR  Sections 

Attected),  which  is  revised  monthly 

The  CFR  IS  available  free  on-line  through  the  Government  Printing 

Offices  GPO  Access  Service  at  http;//www. access  gpogov/nara/ctr 

index  html  For  mtomation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  lor  subscnption  to  all  revised  paper  volumes  is 

S951  00  domestic,  $237.75  additional  for  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents,  Attn  New  Orders. 

P  0  Box  371954,  Pittsburgh,  PA  15250-7954   AH  orders  m^st  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  may  t>e 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday.  at  (202) 

512-1800  trom  8.00  a.m  to  4  00  p. m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number  Price       Revision  Date 

1.  2(2l?esen/ed)  (869-<J34-00001-l)  ..  5  00      =  Jan   !    1998 

•3  (1997  Compilation 
end  Ports  100  ond 
101)  (869-034-00002-9)  19  00 

4  (869-034-00003-7)  7  DC 


'Jon 

*Jan 


5  Parts: 

1-699      (869-034-00004-5)  36  00 

700-1199  (869-O34-000O£r-3)  26  OC 

1200-End,  6(6 

Reserved)  '. (869-034-00006-1)  39  X 

7  Parts: 

1-26       (869-034-00007-0)  24.00 

27-52     (869-034-00008-8)  30  00 

53-209 (869-03*-00009h!))  20  00 

210-299 „ (869-034-000)0-0)  4400 

300-399  _....  (869-034-00011-8)  24.00 

400-699  (86<WJ34-00012-6)  33.00 

700-899  (869-032-00013-1) 31.0C 

900-999  (869-034-00014-2)  39.00 

1000-1199  (869-034-00015-1)  44.00 

1200-1599  (869-034-00016-9)  3400 

1500-1899  (869-032-00017-4)  S3.0C 

1900-1939  „ (869-034-000 18-5)  18.00 

1940-1949  „ (869-034-00019-3)  33.00 

1950-1999    (869-034-00020-7)  40,00 

2000-€nd (869-034-00021-5)  24,00 


8 


(869-034-00022-3) 


9  ParU: 

1-199    (869-032-00023-9) 

20O-End  (869-034-00024-0) 

10  Part* 

0-50 (869-034-00025-8) 

51-199 (869-034-00026-6) 

200^99 (869-032-00027-1) 

S0O-€nd  ~ (869-034-00028-2) 

11        (869-034-000?>-l) 

1 2  Parts: 

1-199   (869-034-00030-4) 

200-219 (869-034-00031-2) 

•220-299  (869-034-00032-1) 

300^99  (869-034-00033-9) 

500-599  (869-O34-00034-7) 

600-£nd  (869-032-00035-2) 

13  (869-034-00036-3) 


13  00 

39  00 
33,00 

39.00 
32.00 
30.00 
43.00 

1900 

1700 
21.00 
39.00 
23.00 
2400 
40.00 

23.00 


Jon 
jqn 

Jon 

Jqn 
Jan 
Jon 
Jan 
Jon 
Jan 
Jon 
Jon 
Jon 
Jon 
Jon 
Jon 
Jon 
Jon 
Jan 

Jon 


Jon 
Jan. 

Jan. 
Jon 

Jon 
Jon 

Jon 


Jon 
Jon, 
Jon 
Jon 
Jon 
Jon 

Jon. 


998 

998 


998 

996 

998 

998 
996 
998 
998 
998 
998 
997 
998 
998 
998 
997 
998 
998 
998 
998 

998 

997 
998 

998 
998 

997 
998 

998 


998 
998 
998 
998 
998 
997 

998 


14  Parts: 

i-59  (869-034-O0C37-1)  A7J00 

60-139 (86*-034-0003&-0) 40.00 

140-199    (869-034-00C39-«) 16.00 

200-1199  (869-034-00040-1)  29X10 

1200-End  (869-034-0004  -0  23.00 

15  Parts: 

0-299  (869-C34-00042-8)  22.00 

300-799    - (869-032-00043-3)  3100 

800-£nd  „ (869-034-00044-4)  23.00 


16  Parts: 

0-999  

100O-€nd 


(869-034-00046-2) 30.X 

, (86*-C34-00046-l) 33.00 


17  Parts: 

1-199         (869-032-00048-4)      ..  21. M 

200-239  (869-032-00049-2)  32  00 

240-€nd    (869-C32-00O50-6) 40.00 


18  Parts: 

1-399 
400-£na 

19  Parts: 

1-140  

141-199  .. 

200-End   . 


, (869-032-0005 1-4)  4600 

, (869-032-00062-2)  14  00 

(869-C32-00053-1) 33.00 

(869-032-00064-9)  30.00 

(869-032-00066-7) 16^ 


20  Parts; 

1-399       (869-032-00066-5) 26.00 

400-499    > (86*-032-00a';7-3)  46.00 

500-£nd   . . (869-032-00068-1) 42.00 

21  Parts: 

1-99         (869^332-^X1069-0)  21D0 

iOO-169  (869-032-00060-3)  27^ 

170-199  (869-032-00061-1)  28.00 


200-299  (669-032-00062-0) 

300-499    (869-C32-00063-8) 

600-599    (869-C32-00064-6) 

600-799     „ (869-032-00066-4) 

800-1299  (869-C32-00066-2) 


9X10 

60  OC 

I'iX 

9.00 

31«) 


1300-End „ (869-D32^XX)67-») 13.00 

22  Parts: 

1-299       (669-332-0006^5 

300-€na   (669-032-00069-7) 

23      „ 


Revisio'  Dait 

Jon  1.  1998 
Jon  1  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Mn   1.  1998 

Jon  1  1998 
Jon.  1,  1997 
Jon.  1.  1996 

jQr.  ''^  t 

Jon  1  1998 

Apt  1,  1997 
Ap«.  1,  1997 
Apt.  1.  1997 

Apt.  1,  1997 
Apr.  1,  1997 

Apr.  1.  1997 
Apr.  1.  1997 
Ap<,  1,  1997 

Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1997 

Apr.  1    1997 

Apr  1.  1997 

Apr  1    1997 

Apr  1.  1997 

AD-  1.  1997 

KD-  1.  1997 

Apr  1.  1997 

Apr  1.  1997 

Apr  1.  1997 


„ (66'>-C32-00C  70-1 ) 

24  Parts: 

0-199       (66«^-a32-O0C7 1-9) 

200-499 (869-O32-00072-7) 

600-699 (869-032-00073-5) 

700-1699  (869-032-00074-3) 

1700-€nd  (669-032-00075-1) 

25  (669-032-0007^-0^ 


26  Parts 

§§10-1-' 


,61-1 
'70- 
.301- 
401- 
.44!- 
.601- 
.641- 
.851- 
906- 
100 
1401 


§§' 
§§' 
§§1 
§§' 
§§1 
§§1 
§§1 
§§1 
§§' 
§§1 
§§1 

2-29  

30-39  

40-49   

50-299  .... 
300-499  .. 
600-599  .. 
600-€nd  . 

27  Parts: 

1-199       .. 


1,60 (669-C32-00C77-*: 

169  (669-032-00076-61 

1  300  (669-032-00079-4 

1400  (869-032-00080-8 

1,440  (669H332-O0081-6; 

1  600  (669-C32-00082-4; 

i  640  (669-032-00083-2; 

660  (669-032-00064-1) 

907  (869-032-00085-9) 

1000  (869-032-00086-7) 

-1  1400  (869-032-00067-5) 

-End  (869-032-00088-3) 

(669-032-00089-1) 

(869-032-00090-5) 

(669-032-00091-3) 

(869-032-00092-1) 

(869-032-O0093-O: 

(869-032-00094-8 

(869-032-00095^3^ 


.  (S69-032-0009i^-4 


42.0C 
31.0C 

26.00 

32X0 
2900 
\tJ0O 
42.00 

■£X 

i.:  x 

21. OC 
44.00 
31. OC 
22.00 
39.00 
22.0C 
28.00 

33  OC 

34  OC 
34  X 
35X 
45X 
36  X 
25  OC 
17X 
18.0C' 

Ix 


4.5  X 


1.  1997 
1,  1997 


Ap>    1,  1997 


Apr  1  1997 
Apr  1.  1997 
Apr.  1,  1997 
Apr  1,  1997 
k:y   1,  1997 


kZ'     ' 

AD" 
AP'    ' 
AP' 
AP' 
Apr 
AP' 
Apf 
AP- 
Ap.-    ■ 
Apr.  1 
Apr.  1 
AP' 
Apr 
AP- 
AP'    ■ 
A;>'    ■ 
Ap^    ■ 

'  Apr 

AD' 

kiy 


•oc- 

'QQ- 

■;w 

:o<;- 
1997 

1997 
■oc- 

•*;- 

■oc- 

cxj- 

'CXJC 

■Of 


VJ 
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Titta 
20(Hnd 


3(OtR    NuMiiJWi 


.  (869-032-00097-2) 


r  ,.^<,       <<«vtston  Data 
17.00        Ap».  1.  1997 


28  Parts:  

1-42                 (869-032-00098-1) 36.00         July  1,  1997 

43.«nd  (869-03200099-9)   30.00         Aiy  1,  1997 

2«  Part*:  

0^99              (869-032-00100-5) 27D0         Xjfyl,  1997 

10(>.,499       (869-032-00 10 1-4) 12.00         AjJy  1.  1997 

50O-699      (869-032-00102-2) 41.00      -  Mr  1.  1997 

900-1899  (869-032-00103-1) 2100         Ju«V  1.  1997 

1900-1910  (§§1900  to 

1910999)  (869-032-00104-9) 

1910  (§§1910.1000  to 

efxl)        (869-032-00105-7) 29.00 

1911-1925  (869-032-00106-5)  19«) 

1926           (869-032-00 107-3) 31.00 

1927-£f»d (869-032-OO108-1) 40.00 


43.00         July  1,  1997 


July  1 
July  1 
July 


1997 
1997 
1997 


33.00 
28.00 
32.00 

20.00 
42.00 


30ParU: 

1-199    (869-032-00 109-0)  .. 

200-699 (869-032-00110-3)  .. 

700-€fxJ  (869-032-001 11-1)  .. 

31  PartK 

0-J99  (869-032-00112-0)  . 

200-€n<j  (869-032-00113-8)  .. 

32  Parts: 

1-39,  Vol.  I '5.00 

1-39,  Vol  II ; 19  00 

1-39,  Vol.  lU '8  00 

42.00 
5100 
33.00 
2Z00 
28.00 
27.00 


July  1,  1997 

Jufy  1,  1997 
July  1,  1997 
July  1,  1997 


Ju^  1 
July  1 


1997 
1997 


1-190  (869-032-001 1*-6) 

191-399 (869-032-00115-4)  . 

400-629  (869-032-00116-2)  . 

630-699  (869^)32-00117-1) 

700-799  (869-032-00118-9)  . 

800-€nd   (869-032-00119-7)  . 

33  Parts: 

1-124  (869-032-00120-1)  . 

125-199 (869-032-00 1 2 1-9)  . 

200-^nd  (869-032-00122-7). 

34  Part*: 

1-299  (869-032-00123-5)  . 

300-399  (869-032-00124-3) 

400-€n<J  (869-032-00 125-1) 

35    (869-032-00 126^) 

36  Parts 

1-199  (869-032-00 127-«) 

200-299  (869-032-00128-6) 

300-tnd  (869-032-00129-4) 

37  (869-032-00 130-8) 

38  Parts: 

0-17  (869-032-00131-6) 

18-£n<l  (869-032-00132^) 


JJuly 

^Xiy 

iJuly 

Ju^ 

Ju«y 

July 
July 

July 
July 


1,  1984 
1,  1984 
1,  1984 
1,  1997 
1.  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 


27  00 
36  00 
3100 

2800 
27  00 
44.ro 

i5.ro 

2o.ro 
2i.ro 
34.ro 

27ro 


34.ro 
38.ro 


July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1.  1997 
Jufy  1,  1997 

July  1,  1997 

July  1.  1997 
JuN  1,  1997 
July  1,  1997 

July  1.  1997 

Jufy  1,  1997 
July  1 ,  1997 


39  (869-032-00133-2) 23.ro         July  1,  1997 


40  Parts: 

1-49  (869-032-ro  134-1) 31  W 

50-51  (869-032-ro  135-9) 23.ro 

52  (52.01-52.1018)  (869-032-ro  136-7)  27  ro 

52  (521019^fHl)  (869-032-ro  137-5) 32ro 


53-59  (869-032-00138-3) 

60   (869-032-ro  139-1) 

61-62  (869-032-00 140-5) 

63-71  (869-032-00141-3) 

72-«0  (869-032-ro  142-1) 

ft1-85  (869-032-ro  143-0) 

86  (869-032-ro  144-8) 

87-135 (869-032-00145-6) 

136-149  (869-032-00146-4) 

150-189  (869-032-ro  147-2) 

190-259  (869-032-ro  148-1) 

260-265  (869-032-00149-9) 

266-299 (86^)32-00150-2) 


i4.ro 
52ro 
wro 
57ro 
35ro 
32.ro 
50.ro 
40.ro 
35.ro 
32.ro 
22.ro 
29ro 
24.ro 


July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
Mi  1.  1997 
July  1,  1997 


July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 


1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 


Title 


Slcx:ii  NumD«f 


300-399 (869-032-roi51-1) 

400-424   „ _...      Sav^"  32-00 152-9) 

425-699 k;v-C32-roi53-7) 

700-789 (869-032-ro  154-5) 

■-"JO-f  nd        (869-032^)0155-3) 


Price 

27ro 

33  X 


■1 "   ~".ap!e'S: 

I.  i-i  TQ  i-iO  "— 13.0C 

l!  1-1 1  to  Appendix,  2  (2  Reserved) 13  00 

3-6 

7 _ - - 

8  „ "- 

9  • 

10-17  

18,  Vol.  I.  Ports  1-5  

18,  Vol.  II,  Pom  6-19  -...     13  OC 

18,  Vol.  III.  Ports  20-52  13  OC 

19-iro  1^^ 

1-iro fs^^-^iu'-x  b<>-') 

101  i<^v-^i32-^X  5^-0 

102-200      ^^*-332-^'S6-8)... 

20i-€nd 5^*":,;:-oc  s"*^) .. 


MOO 

6X 
46C 

13X 
9  50 

13  X 


14  X 
36X 

17X 

15  X 


42  Paris 

■ivv 

400-429  ... 
<  in..,c  .^ 

43  Parts 
1-999  

1000-end 


45   Par's 
1  -  1  Vt 

200-499  .. 

500-1199 

1200-€nd 


5<yM)32^3C  f-% 

.  (869-03:-<X   *.-  ' ! 

,!y^^^.  J--X    V>->, 

v.v-3::-X'^^  ■ 


,  ^  !iOSHj32-X  170-7) 

41-69  (869-032-ro  17 1-5) 

70-89  (869-032-ro  172-3) 

90-139 (869-032-roi73-l) 

140-155 _ (869-O32-0C'^4-O> 

156-165 (869-032-a     v^ 

166-199 „ (869-032-X    '  vo 

200-499  (869-032-3C    '  --1 

50r-    ,-         W^12-X   '^2) 


47  Pans. 

0-19  _ 

20-39  

40-69  

70-79   

80-fnd  ... 


,5<sv-€32hX'^<>-1) 
3«'M;32-00  i  30-4) 
,56'M3J2-X5  8'-2; 
^^^^:32-^X■52-■ 


■.2X 
>5X 

so.x 

31  ro 
soro 

31  00 


iCX 
18X 

?0X 

■'V  X 


26  X 
22  X 
'■  X 
2"X 
■5X 
X  X 
26  X 

:•■  X 
i;.oo 

34X 
2' X 

^■■^  uU 
i3X 


Revision  Dale 
Ju^  1.  1997 

JyfV  '^7 

Ju'.    ■      ^f 
,t\    '     ■■>5  7 


♦8  Chapters 

I  irotii  i-3i;      (6<!)v-Ci2-X '&^/>  S3  X 

1  (Ports  52-^)  (860-032-00  ISi^S) 29  X 

2  (Ports  201-299)  (869-032-ro  186-3) 35  TO 

3-6    (869-032-roi87-l) 2<?  X 

7-14  (869-032^188-0)  32  X 

15-28  (869-032-ro  189-8)  33  X 

29-€r>d  5*o-.352-X'^-l) 25.00 

49  Parts 

(869-032-roi91-0) 31  ro 

lOO-iaS (8A9-C32-X-92-8)       ..  50.ro 

186-199 (8*'^;32^x  ?;■-<  ii.ro 

200-399  (8«^332-X '  «4-4  43  X 

400-999  (86^332-X '  ?t^2'  49  X 

1000-1199  (8c^332-O0196-l) 19.ro 

l?nrvfnd     (66*^332-001 97-9) 14.ro 

SC  Parts 

1-199  _ (869-032^)0196-7) 41«) 

200-599 (869-O32-0O199-5) 22.00 

-,Y.;'^d     (869-032-00200-2)  2<?  X 


July 
.lu'v 
jjt> 

'  July 

'  Juiy 

'  jutv 
'  juiy 

■  July 

'  July 

July 

JUN 

July 

ju'y 


•^04 

■984 
5984 
'984 
•984 
■!9S4 
■984 
'964 
■9&,3 

;9&4 

'984 
'^^ 
:99^ 
=  99" 

!99" 


:>:•  :  'v<57 

Oct  '  ^^"^ 

Oct-  i,  i99  7 

Oct  1  1Q97 

Oc'  '  "997 

0C>  '9C7 

J-C"  ■  907 

(3C'  '  5997 

Oc'  i  '997 

CXV  '  '997 


CFC  index  of>d  f'^dir^gs 
Aids 


>,  oo-y-v.ii  -0004 '  -6) 


45Xn 


C>c' 

:DC' 

Zk' 
Ck' 

Oc' 
Or' 


C>c' 
Dct 
Cx;t 

C>c' 

Oc ' 
>Oct 
•Oc' 
Oc' 
Oc' 
Oc 
Oc' 

C-c' 
Oc' 
Oc 
Ck:' 
Ck:' 
Oc 
Oc 

Oct 

c>c 

3-C 
Jan, 


•997 

•997 

997 

•i997 

1997 

■997 

■997 

<?97 

^7 

997 
997 
997 
997 
997 

997 
'997 

'997 

'99? 

;997 

=  997 

■•99' 

:99' 

■0<5" 
•997 
•997 
'99' 
■5C^- 


=  99, 
•99~ 


997 
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TItte  Stock  NvimDer  Price        Revision  Dale 

Compteie  i998CFPset  95'  X  '996 

MiCfofcrte  CfR  Witon 

SoDscripf ion  (moiled  OS  issued)  247  X  1998 

individual  copies  « iX  )998 

Complete  set  (or>e-tinTe  mailing)  247  X  '997 

Complete  se*  (one-fime  mailing)  264  X  1996 

Secouse  '"'tie  3  is  on  annua  corpdotion  tins  vofume  and  all  wevKXis  voiurr>es 
sTioutC  oe  'etoKTeO  as  o  pernonent  refetence  souice 

•^^*  JUy  •  '985  e<Jrtior  ol  32  CfP  Parts  i-'89  contoiris  a  note  or*y  tot 
Par's  1-35  inclusive  fof  ttw  tut  text  at  ttw  Defense  Acqmsitwr  teguKJtions 
in  Ports  1-39  consutt  ttw  ttvee  CfB  votumes  issued  cb  o*  Juty  I  '954  contanmg 
tiyjse  pats 
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Agriculture  Department 

bt't;  Animal  and  Plant  fieaith  hispw  tuin  Ser\u:e 

See  Cooperative  .State  Research.  Plducation,  and  Extension 

Service 
See  Food  ana  .\utrstK;n  Service 
See  Rural  Business-Cooperative  Service 
See  Rura:  I'tiiities  Ser^'ice 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  unpiirtaticin  lA  aniniais  aiui  ansnial 
products. 
,^fncan  horse  sickness,  oisease  status  change — 
Qatar.  2609^26100 
NOTICES 
Meetings: 

National  Wildlife  Ser\-ices  .Advisorv  Committee,  lift]'*''* 

Army  Department 

NOTICES 

.-\k-enc  V  information  cdliection  actu'ities 

f'roptised  iijiiection.  comment  request,  261'>9-2ftl60 
Kn\  ironmentai  statements.  a\ailabiiitv.  etc 
Base  realignment  and  closure — 

(diaries  L    Kellv  Support  Faulity,  PA.  gnnind-to-air 
transmission  and  receivmg'surface-to-air  guidance 
and  equipment  control  site   26160 
Inventions.  Covemment-owned,  availabiluj  for  licensing, 

2616fi~-:HlfTl 
Meetings: 

Army  Education  Advisor,  Conmuttee.  .:616 1-26161; 

Commerce  Department 

Set  i!:ternat:onai  Trade  .-^dministratior, 

Sf'e  National  Ckeani;    and  Atmospherif  Adnunistrat :on 

NOTICES 

.^yeni  ^   i:.t(jrnia!io:i  (oliection  activities 

Proposed  tollettuiii    comment  request.  2filT3-261.S6 
S;itinussion  tor  OMH  review,  comment  n-'quest.  2615J- 
261=;  i 

Commodity  Futures  Trading  Ckjmmission 

PROPOSED  RULES 

( )\er-the-(  ounter  derivatives,  concept  release.  26114-2612'" 

Cooperative  State  Researcli,  Education,  and  Extension 
Service 

NOTICES 

{ .rants  and  c  ooperative  agreements   availahiiity,  etc.t 
( ,o:nnr.init\  food  projects,  263'"6-26'1R3 

Defense  Department 

See  .-Kmiv  Department 
See  N.i^v  Ilepartinent 

Education  Defwrtment 

NOTICES 

.\i;en(  \  information  collection  activities: 

Proposed  collection;  comment  request.  2616.3-26164 
Submission  for  O.MB  review;  comment  request.  26164 

Grants  and  c  ooperative  agreements;  availability,  etc 
Centers  for  independent  living  program,  26164-26165 


Even  Start  family  literacy  program  for  federally 

recognized  Indian  tribes  and  tribal  organizations, 

26394-26411 

Mwtmgs^ 
Nation  ,:  Kcutat.ona    Research  Policy  and  Priorities 

Board    ^6  165 

Employment  and  Training  Administration 

NOTICES 

ACiustment  ass.stani.e: 
AK  Accessories.  26209 
Northrop  Grumman  at  al.,  26209-26210 
Powers  HoidmtiS   Inc.,  26210 
United  Teclinoiogies  Automotive,  26210-26211 
Universal -Run  die  Corp..  26211 

Energy  Department 

Sre  Federal  Eneruv  Few  .latory  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollutants   hazardous;  national  emission  standards: 
SvnthetK  organic  chemical  manufacturing  industry, 
26076-26082 
Pesiu  ides,  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin.  26082-26089  •<% 

•  Imidacloprid:  correction,  26097-26098 

M\>.iobutan.:    .6(189-26097 
PROPOSED  RULES 
Drinking  water 
National  primary  drinking  water  regulations— 
Cnregulated  contaminant  monitoring  regulation  and 
:st    s'ake^  J  ders  meeting,  26137-26138 
NOTICES 
Meetings: 

Selenium  aquati'  tn>iri!\  and  bioaccmnulation;  p>eer 
consuaat.un  v.  (i-ksruT!.  26186-26187 

Executive  Office  of  the  President 

See  Presidential  Docudier;'- 

Export-Import  Bank 

NOTICES 

.•\gencv  information  collection  activities: 
Subm.ission  for  OMB  review;  comment  request; 

uctndrawn    26 iP" 

Farm  Credit  Administration 

NOTICES 

Meetintts    .Sunsnc  e  A-:'    26187 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  26063-26066 
fN^ise  standards:  ^^ 

Aircraft  tvpe  and  airworthiness  certification;  CFR 
correct  ion,  26063 
PROPOSED  RULES 
Airworthiness  directives: 

Aerospatiale    26i0&-26107 
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Airbus.  26102-26104.  26107-26112 

Boeing.  26100-26102.  26104-26106. 

Domier.  26112-26114 
NOTICES 
Passenger  facility  charges;  applications,  etc.: 

Monterey  Peninsula  Airport,  CA,  26246 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 
Telecommunications  Act  of  1996;  implementation — 
Customer  proprietary  network  information  and  other 
customer  information;  telecommunications  carriers' 
use.  26138 
NOTICES 
Meetings: 

1999-2000  World  Radiocommunication  Conference  (WRC 
99)  Advisory  Committee.  26187-26188 
Meetings;  Sunshine  Act.  26188 

Southern  Co.;  business  and  industrial/land  transportation 
channel  construction  requirements;  waiver.  26188- 
26189 

Federal  Fnprqy  nfX]ulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  26165- 
26166 
Electric  rate  and  corporate  regulation  filings: 

Onondaga  Cogeneration  LP.  et  al.,  26174-26179 

Origen  Power  Corp.  et  al..  26180-26186 
Applications,  hearings,  determinations,  etc.: 

Algonquin  LNG.  Inc.,  26166  , 

ANR  Pipeline  Co.,  26167 

Atlanta  Gas  Light  Co.,  26167 

Central  Nebraska  Public  Power  and  Irrigation  District  et 
al.,  26167 

Columbia  Gas  Transmission  Corp.,  26167-26168 

CSW  Energy  Services,  Inc..  26168 

El  Paso  Natural  Gas  Co.,  26168 

Equitrans,  L.P.,  26169 

Great  Lakes  Gas  Transmission  L.P.,  26169 

Hawkeye  Power  Partners,  L.L.C.,  26169 

Panhandle  Eastern  Pipe  Line  Co.,  26169-26170 

Questar  Pipeline  Co.,  26170 

Texas  Eastern  Transmission  Corp.,  26170-26171 

TransColorado  Gas  Transmission  Co.,  26171-26172 

Transcontinental  Gas  Pipe  Line  Corp..  26172 

Trunkline  Gas  Co..  26172-26173 

Viking  Gas  Transmission  Co..  26173 

Williams  Gas  Pipelines  Central,  Inc.,  26173-26174 

Williston  Basin  Interstate  Pipeline  Co..  26174 

f 'Ktef d    Hign«vay  Acifninisiration 
NOTICES 

Environmental  statements;  notice  of  intent: 
Orange  County.  FL,  26246-26247 

federj:  HotiSi'-q  Lntf'fu-  st-  ,,i^Mr^,,qrM  Qf'tce 

RULES 

Privacy  Act,  implemeiUatiou.  ZbU63 

NOTICES 

Agreements  filed,  etc..  26189-26190 
Freight  forwarder  licenses: 
SeaMasters  et  al.,  26190 


^ederai  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  26190 
Meetings;  Sunshine  Act.  26190-26191 

Pish  and  Wildlife  Service 

NOriCfcii 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Irnn  rniintv   IT  I'tah  prairie  dog,  26204-26206 

f-'ood  and  Drug  Administration 
■^  _ .  t  s 

Communicable  diseases  control: 
Lather  brushes;  treatment,  sterilization,  handling,  storage, 
marking,  and  inspection;  revocation,  26077-26078 
Human  drugs: 
Antibiotic  drugs  certification;  CFR  parts  removed.  26066- 
26069 
Medical  devices: 
Adverse  events  reporting  by  manufacturers,  importers, 
distributors,  and  health  care  user  facilities,  26069- 
26077 
PflOPOSED  RULES 
Human  drugs; 
Antibiotic  drugs  certification;  removal  of  regulations, 
26127-26129 
Medical  devices: 
Adverse  events  reporting  by  manufacturers,  importers, 
distributors,  and  health  care  user  facilities,  26129- 
26137 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Pfizer,  Inc.;  approval  withdrawn,  26191 
Food  additive  petitions: 
AUtech  Biotechnology  Center.  26193 
MacMillian  Bloedel,  LtS.,  26193-26194 
Vanetta  S.p.A.,  26194 
Human  drugs: 
New  drug  applications — 
Sanofi  Pharmaceuticals.  Inc.,  et  al.;  approval 
withdrawn,  26191-26193 
Meetings: 
Food  Advisory  Committee,  26194-26195 

Food  and  Nutrition  Service 
.PROPOSED  RULES 

Food  stamp  program: 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation — 
Retailer  integrity,  fraud  reduction,  and  penalties; 
correction,  26250 

Health  and  Human  Services  Department 

See  fvr    '    ,',.:  :  irnj;  A.l:!;:!..>!r.rin;: 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

HwiKh  Care  Financing  Administration 
RULES 
Medicare: 
Hospital  inpatient  prospective  payment  systems  and  1998 

FY  rates,  26318-26360 
Skilled  nursing  facilities;  prospective  payment  system 
and  consolidated  billing,  26252-26316 
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Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 

Childhood  Vat.cmes  .advisory  Commission,  2619.S 

Housing  and  Urban  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 
RULES 

Manufactured  home  construction  and  safety  standards: 
Metal  roofing  requirements  in  high  wind  areas 
Interpretative  bulletin,  26386-26389 

PROPOSED  RULES 

Manufactured  home  construction  and  safety  standards: 
Metal  roofing  requirements  in  high  wind  areas,  2639.1 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  26195-26197 
Mortgagee  Review  Board;  administrative  actions,  26197- 

26204 
Rt'portmg  and  recordkeeping  requirements,  26204 

Interior  Department 

Set'  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

International  Deyetopnr>ent  Cooperatton  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 

Antidumping. 

Corrosion-resistant  carbon  steel  flat  products  from — 

lapan,  26144-26145 
Frozen  concentrated  orange  juice  from — 

Brazil.  26145-2614- 
Magnesium,  pure,  from — 

Canada.  26147-26149 
Stainless  steel  round  wire  from  — 
Canada  et  al,,  26150-26152 
Antidumping  and  countervailing  duties; 

.^dmlnist^atlve  review  requests.  2614.3-26144 
Applications,  heanngs.  determinations,  etc 
University  of — 

Wisconsin-Madison,  26152 

International  Trade  Commission 

NOTICES 

Import  investigations; 

Acesulfame  potassium  and  blends  and  products 
containing  same,  26208 

Justice  Department 

See  lustice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Agency  uiforniation  collection  activities: 
Proposed  collection;  comment  request,  26208-26209 

Labor  Department 

See  Employment  and  Training  .administration 

See  Occupational  Safety  and  Health  .\dministration 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  t;omment  request    26206-26207 


Closure  of  puhiu   lands; 

Nevada,  2620" 
Realty  actions,  sales    leases   etc.: 

Wvomiing.  correction   2620"-26208 
.Survey  plat  filings 

Cahfomia    correction    26250 

Minerals  Management  Service 

RULES 

Royalty  management  and  Outer  Continental  Shelf;  oil,  gas, 
and  sulphur  operations 
Gas  royalties  reporting  and  payment  standards  and  gas 

analysis  reports  and  oii  and  tjas  production 
measurement,  surface  '  om.T,.:-.p,; rig   a:;:  security, 

26362-263^4 

National  Highv^ay  Traffic  Safety  Administration 

NOTICES 

,Motor  vehu  !e  safefv  >\di.aa^af.:  exemption  petitions,  etc.:    . 

Bug  Motors,  Inc.     ..6247-26248 

Onon  Bus  Indu^sTnes  Inc   ,  2B248-26249 

National  Oceanic  and  Atmosphenc  Administration 

RULES 

Fisher,  conservation  ana  management; 
Magnuson-Slevens  .^ct  provisions — 

Essential  fish  hah. tat   correction,  26250 
West  Coast  States  anc  Western  Pacific  fisheries — 
West  Coast  salmon   (  orrection,  26250 
NOTICES 

National  Weather  .Ser\it>   nit>aernization  and  restructuring: 
Weather  Service  offires- 

Consolidation   automation,  and  closure  certifications; 
transmittal  to  Congress,  26156-26159 

National  Transportation  Safety  Board 

NOTICES 

Meetings   Sunshine  .•\rt,  26212 

Navy  Department 

NOTICES  I  • 

Inventions  (xvi  e.Timent-owned;  availability  for  licensing, 

26162 
Patent  licenses   n on  exclusive,  exclusive,  or  partially 

exclusive 
MedAcoustics.  In;      26162-26163 
Prime  t^pitai  Croup,  inc.,  26163 

Nuclear  Regulatory  Commission 

NOTICES 

AgencN  .nfonnatior,  i  ci.iei.  tic::  activities: 

Submission  for  O.MB  n^view:  comment  request,  26212- 
26213 

Meetings 

Nuclear  Waste  .\dvisory  Committee.  26217 
Radiation  Standards  Interagency  Steering  Committee, 

26217-2621f^ 
Reactor  Safeguards  .'\dvisory  Committee,  26218-26219 

Applications,  hearings,  determinations,  etc.: 
Baltimore  Gas  &  Electric  Co.,  26213 
Rochester  Gas  h  Electric  Corp     26213-26216 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  :n!orma?;cr:  iO.iei :.;"":  activities: 

Proposed  roli€^:tion    rr'Ti:ne;.*  -eoiiest.  26211-26212 

Office  of  Federal  Hcasing  Enterprise  Oversighl 

See  Federal  Housir.^  Enterprise  0\e'^ign;  Ofint. 
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Overseas  Private  Investment  Corporation 
NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request.  26208 

Personnel  Management  Ottice 

NOTICES 

Agency  infonnation  collection  activities: 

Proposed  collection;  comment  request,  26219-26220 
Excepted  service: 

Schedules  A.  B.  and  C;  positions  placed  or  revoked — 
Update.  26220-26221 

P'ss.dential  Documents 

PROCLAMATIONS 

Special  observances: 

Mothers  Day  (Proc.  7093),  26415 
AOMINISTRATtVE  ORDERS 

Ukraine;  peaceful  uses  of  nuclear  energy;  proposed 

agreement  with  U.S.  (Presi  dential  Determination  No. 
98-21  of  April  28,  1998).  26419 

Public  D*^'  '  B     "au 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  26249 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

,\dministrntion 

Hu.'di  Business-Caoperatiwo  Sorvice 
NOTICES 

Grants  and  cooperative  agreements,  availability,  etc.: 
Rural  cooperative  opportunities  and  problems  research, 
26139-26142 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  26142-26143 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  26221-26222 
Submission  for  OMB  review;  comment  request,  26222- 
26223 

Meetings;  Sunshine  Act,  26231 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  26231-26233 
Chicago  Stock  Exchange,  Inc.,  26233-26235 
Depository  Trust  Co..  26235-26238 
National  Association  of  Securities  Dealers.  Inc.,  26238- 
26241 

Applications,  hearings,  determinations,  etc.: 
Intercorp  Excelle  Inc.,  26223 

Oppenheimer  Series  Fund,  Inc.,  et  al..  26223-26225 
Sage  Life  Investment  Trust  et  al.,  26225-26231 
Summit  Properties  Inc..  26231 

Small  Business  Administration 

NOTICES 
Meetings: 
Regional  Fairness  Boards — 
New  England  States,  26242 


Meetings;  district  and  regional  advisory  councils: 
Minnesota,  26242 
West  Virginia,  26242 

Statp  Depa''!rTient 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  26242-26246 

*-)ut)stance  Abuse  and  Mental  Health  Services 

Administration 

NCT:CLS 

Meetings: 
SAMHSA  special  emphasis  panels.  26195 

'  Tinspo-'tation  Department 

^ice  j-ederal  Aviation  Aaministration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Depanment 
See  Public  Debt  Bureau 


S»'>t:).i'3'e  P-T-ts  In  This  issue 

Part  II 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration,  26252-26316 

Partm 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration.  26318-26360 

PartIV 

Department  of  the  Interior,  Minerals  Management  Service, 
26362-26374 

Fa.".  V 

Department  of  Agriculture,  Cooperative  State  Research  and 
Extension  Service.  26376-26383 

Department  of  Housing  and  Urban  Development,  26386- 
26389 

Part  VII 

Department  of  Housing  and  Urban  Development,  26392 

Part  VIII 

Department  of  Education.  26394-26411 

PartlX 

The  President,  26415 

Pt-  X 

...o  ;  resident,  26419 


Reader  Aids 

C  t-ader  Aids  section  at  the  end  of  this  issue  for 

phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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14  CFR 
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"MS  section  of  '.he  f^EDERAL  REGISTER 
>a)n;ains  regulatory  aocu:^en:s  having  general 
aDpiicaDihtv  and  legal  etiect   nost  of  which 
are  keyed  !o  ano  codified  in  the  Code  of 
Federal  Regulations,  which  is  puWisMed  unoer 
SC  titles  pursuant  to  44  ij  S  C    1510 

The  Code  of  Federal  Regulations  is  sold  Dy 
the  Supenntenoent  of  Documents  Prices  of 
new  txx>Ks  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12CFR  Part  1720 
RtN  2550-AA05 

Implementation  of  the  Privacy  Act  of 
1974 

agency:  Offu  e  of  Federal  Housing 
Knierprise  Oversight,  Hl'D. 
ACTION:  Final  regulation. 


SUMMARY:  Thp  Office  of  Federal  Hou'^ing 
Enterprise  Oversight  is  adopting  as  fina! 
without  change  the  interim  regulation 
that  was  published  at  63  FR  8840  on 
Febniarv'  23,  1998  This  final  regulation 
implements  the  Privacy  .Act  of  1974  bv 
setting  forth  the  prcK:edures  b»  which  an 
;Mdivuluai  ma\  request  access  to  records 
dtiout  hirnher  that  are  maintained  b> 
OFHFO.  amendment  of  such  records,  or 
an  a< counting  of  disclosures  of  such 
re(,ords 

DATES;  Ttiis  final  regulation  is  effective 
lune  n,  1998 

FOR  FURTHER  INFORMATION  CONTACT:  Can, 
I.   Norton.  Deputy  Crenera!  Counsel,  or 
Isabella  VV   Sammuns,  .Associate  General 
Counsel,  Office  of  General  Counsel. 
Office  of  Federal  Housing  Enterprise 
Oversight,  1700  G  Street,  N\V,,  Fourth 
FlocK,  Washington.  DC  20552.  telephone 
(202)  414-3800  (not  a  toll-free  number) 
The  toll-free  telephone  number  for  the 
Telecommunications  Device  for  the  Deaf 
IS  (BOO) 877-8339 
SUPPLEMENTARY  INFORMATION: 

The  Office  of  Federal  Housing 
Knterprise  Oversight  (OFHEO) 
fuiblished  an  interim  regulation  at  R'^  FR 
HH40  on  Februarv  23    1998,  that 
:rripiemented  the  Pri\acv  .Act  of  19~4 
OFHEO  requested  comments  on  the 
ni'enm  ret^uiation   tut  (iid  not  receive 
■  mv    Aci  ordingi\ ,  the  iiitenm 
ret^inaticm,  \\nK  h  amended  Chapter 


,X\'1I  of  title  12  of  the  Code  of  Fede'-a; 
Regulations  bv  adding  pan  1''20   ;s 
adopted  as  a  final  regulation  without 

rtiange 

Dated   Mav  5   1998. 
Mark  A   Kinsey. 

A(  ting  Dimrtcr 

:FRD(X    98-12  588  F:!pd  5-1 1 -OS   8:45  am) 
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3.  In  the  second  column,  in  paragraph 

(dK'^l  the  omirtpd  text  should  read  as 

fo.iiAss 

*  -  '  *  * 

wnere  LX  is  me  iTitaiured  sideline  sound 
propagation  path  from  station  L  (Figure  Al) 
to  posi'    r  X  (if  the  aircraft  for  which  PNLTM 
is  observer,  a;  .station  L  and  LXc  is  the 
corrected  sideline  sound  propagation  path. 

*  •         *         *         • 

Billing  C00€  liOi-C- -i: 


DEPARTMENT  OF  TRANSPORTAT)ON   DEPARTMENT  OF  TRANSPORTATION 


Fe<Jeral  Aviation  Administration 

14CFRPart36 

Noise  Standards:  Aircraft  Type  and 
Airworthiness  Certification 

CFH  CorrtTtinn 

In  Title  14  of  the  Code  of  Federa! 
Regulations,  parts  1  to  59,  revised  as  c 
ianuan,  1.  1998.  on  page  ""Q   :r. 
appendix  .A  to  part  36,  the  foilowint 
text  was  removed  and  should  t)e 
reinstated  below  each  equation. 

.\pf>endix  A  to  Part  3C  (Corrected) 

1  In  the  first  column  in  paragrapn 
id)(l)li),  the  omitted  text  should  -ead 
follow 


where  SPLi  and  SPLic  are  the  measiowl  and 
conected  sound  pressure  levels  respectively, 

in  tne  i-th  one-third  octave  band  The  first 
i.orrection  term  accounts  for  the  effects  of 
(  hange  ;r,  atmospheric  sound  absorption 
where  ai  and  aio  are  the  sound  absorptior. 
coefficients  for  the  test  (determined  under 
section  A36,9(d)i  and  reference  atmospnen> 
conditions,  respectivelv  for  the  ;-th  one-t.n;rc 
octave  band  and  K.Q  is  the  measured  takeoff 
sound  propagation  path  The  second 
Lorrection  term  accounts  for  the  effects  o' 
atmospheric  sound  absorption  on  the  (  ticnge 
in  the  sound  propagation  path  lengt.*;  wner>- 
KQc  IS  the  corrected  takeoff  sound 
propagation  path   The  third  cc.iTec  tn  .:;  •c~' 
accounts  for  the  effects  of  the  inverse  square 
law  on  the  change  m  the  sound  propagation 
path  length 


2   .Also,  in  the  first  (,olumn   m 
paragraph  (d)(2)(ii,  the  omuted  'ext 
should  read  as  follows: 

a  *  «  *  * 

wnere  NS  and  NSr  are  tne  measured  and 

reie.-ence  approach  sound  pr^  paiiaticn  paths 
r"^pect;\"ei\ 


Federal  Aviation  Admimstratton 

14  CFR  Part  39 

[Docket  No   98-NM-1i''-AD    An^iOT*'" 
39-10522;  AD  9&-^0   lO] 

RIN  2120-AAe4 

Airw^orthiness  Directives  BoeJng 
Model  747  ana  767  Senes  Airpiaries 

AGENCY    Federal  Aviation 
Ac:  ;  i.stration,  DOT. 
ACTION:  Final  rule;  request  for 

;  o;r;:,e:  's. 


SUMMARY:  I  nis  amendment  adopts  a 
revv  ui-wo-*.'..;  t'ss  .:;  recti  ve  (AD)  that  is 
ap;';.car':e  ti  >  cenain  Boeing  Model  747 
and  ~h~  ser;es  airplanes  This  action 
reu.ns  .,    :ie-time  inspection  to 
co;,f;'iT    re   n«tallation  of  Teflon 
sleeves  c\er  t c-ain  electrical  wires 
^stalled  in  the  fuel 
tive  actions,  if 
amendment  is  prompted 
ssmg  Teflon  sleeves, 
t  tre  wiring  insulation 
'■".e  di  'u  :;s  specified  in 
tenatc  a  prevent  such 
cnafing  VV  hich  could  eventually  expose 
the  eiec'n..a!  ::or>durt,T:  ."reating  the 


irs.ije  .'or; a .; 
tariKS  <zr,c  (.'■ 
necessary  'Ft: 
h\  .1  re  per*  of 
v^  r.ich  protei 
f'-orn  cnafir^g 
tins  .A!)  are 


;:iotentia.  tor  an 
C'nau.t.  ar  d  ■  < 


1^. 


t  he  wire  to  the 
ad       i  sequent  fuel  tank  fire/ 
explosion 
DATES:  Effect  A,.-  Ma\  27.  1998. 

T  he  ncorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federa.  Reeister  as  of  May  27, 
1998 

Coinme;.:s  c  r  inclusion  in  the  Rules 
DocKe*  m.^s*  •>e  -ereived  on  or  before 
lulv  i;^,  l^tJh 

ADDRESSES:  Submit  comments  in 
;-! plicate  to  the  Federal  Aviation 
.Administration  (F.A.A).  Transport 
A;r::uane  Directorate   ,A\M-'i  '.4 
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Attenlion:  Rules  Docket  No  98-NM- 
111-AD.  1601  Lind  Avenue.  SW  . 
Renton.  Washington  98055-4056 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW  ,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  COffTACT:  Ed 
Hormel,  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2681; 
fax  (425)  227-llfil 

SUPPLEMENTARY  INFORMATION:  On  July 
17,  1996.  shortly  after  takeoff  from  John 
F.  Kennedy  International  Airport  in 
Jamaica.  New  York,  a  Boeing  Model  747 
series  airplane  was  involved  in  an 
accident  during  which  the  center  fuel 
tank  exploded  Ensuing  investigations  of 
the  cause  of  the  accident  have  focused 
on  the  fuel  tank  explosion. 

A  recent  inspection  of  the  main  fuel 
tanks  on  a  Model  747  series  airplane 
indicated  that  the  inner  and  outer 
Teflon  sleeves  were  missing  from  wiring 
within  the  conduit  of  the  a^  boost  pump 
to  the  number  4  main  fuel  tank  The 
reason  for  the  missing  sleeves  has  not 
been  determined.  Missing  Teflon 
sleeves  could  result  in  chafing  of  the 
wire  insulation  encasing  the  fuel  pump 
wiring.  These  conditions,  if  not 
corrected,  could  eventually  expose  the 
electrical  conductor  creating  the 
potential  for  arcing  from  the  wire  to  the 
conduit,  and  consequent  fuel  lank  fire/ 
explosion. 

Similar  Aiqplanes 

The  vibration  environment  and  the 
conduit  and  wiring  installations 
associated  with  fuel  pumps  in  the  wing 
fuel  tanks  of  Model  747  and  767  series 
airplanes  are  similar.  Therefore,  the 
FAA  has  determined  that  both  models 
may  be  subject  to  the  unsafe  condition 
identified  in  this  AD 

Related  AD's 

The  FAA  has  issued  a  number  of  AD's 
to  address  various  fuel-tank  related 
unsafe  conditions  on  Boeing  Model  747 
series  airplanes,  including  the 
following: 

•  AD  79-05-04.  amendment  39-3431 
(44  FR  12636,  March  8.  1979).  This  AD 
was  prompted  by  a  report  indicating 
that  fuel  pump  wires  had  chafed 
tluough  the  insulation  in  an  aluminum 


conduit  inside  an  auxiliary  fuel  tank  on 
a  Model  747  series  airplane.  Electrical 
arcing  from  the  chafed  wire  to  the 
aluminum  conduit  had  burned  a  hole  in 
the  conduit  permitting  fuel  leakage; 
however,  the  arcing  did  not  result  in  a 
fire  or  explosion.  That  AD  requires 
discontinued  use  of  the  auxiliary  fuel 
tanks  unless  Teflon  sleeving  is  installed 
over  the  wire  bundles  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
28A2091.  Revision  1.  dated  February  5. 
1979. 

•  AD  79-06-02.  amendment  39-3439 
(44  FR  16362.  March  19.  1979)  Because 
the  conduit  and  wiring  installations  for 
the  auxiliary  fuel  tanks  are  similar  to 
those  of  the  number  1  and  number  4 
main  fuel  tanks  on  Model  747  series 
airplanes,  an  inspection  of  the  boost 
pump  wiring  of  the  main  fuel  tank  was 
conducted  on  other  airplanes  of  this 
model.  Although  none  of  the  wires 
inspected  had  worn  completely  through 
the  insulation,  chafing  through  80 
percent  of  the  total  insulation  thickness 
was  found  on  numerous  wires.  The 
reported  chafing  was  attributed  to 
vibration  of  the  wires  against  the 
conduit  wall.  Based  on  these  results,  AD 
79-26-02  was  issued  to  reouire 
inspection,  repair,  and  modification  of 
the  boost  pump  wires  of  the  outboard 
main  (number  1  and  number  4)  fuel 
tanks  on  Model  747  series  airplanes. 
Corrective  actions  involve  replacing 
chafed  wires,  installing  wir«  ties  at 
equal  intervals,  and  installing  double- 
layer  Teflon  sleeves  over  the  wires,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2092,  dated  February 
12,  1979. 

•  AD  96-26-06,  amendment  39-9870 
(62  FR  304,  January  1.  1997).  Following 
the  1996  accident,  AD  96-26-06  was 
issued  to  require  a  one-time  inspection 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2201.  dated  December 
19,  1996  The  purpose  of  this  inspection 
was  to  detect  damage  to  the  Tefion 
sleeving  and  wire  bundles  to  the 
forward  and  afl  boost  pumps  for  the 
number  1  and  number  4  main  fuel  tanks 
and  to  the  auxiliary  tank  jettison  pumps 
(if  installed]  on  Model  747  series 
airplanes  equipped  with  aluminum 
conduits.  At  the  time  AD  96-26-06  was 
issued,  the  FAA  had  determined  that 
sleeving  inside  aluminum  conduits  was 
more  susceptible  to  chafing  and  burn- 
through  in  the  event  of  arcing  than 
sleeving  inside  stainless  steel  conduits. 

•  AD  97-26-07,  amendment  39- 
10250  (62  FR  65352,  December  12. 
1997).  Based  on  damage  reports  from 
two  operators  that  had  replaced  the 
aluminum  conduits  with  stainless  steel 
conduits  and  had  found  significant 
chafing  on  48  percent  of  the  airplanes 


checked,  the  FAA  concluded  that 
stainless  steel  conduit  installations  also 
should  be  inspected.  Therefore,  the  FAA 
issued  AD  97-26-07.  which  supersedes 
AD  96-26-06  to  expand  the  inspection 
requirements  to  include  Model  747 
series  airplanes  having  stainless  steel 
conduits,  and  to  add  repetitive 
inspections  of  the  Teflon  sleeving  on  all 
Model  747  series  airplanes  to  determine 
whether  the  sleeving  would  continue  to 
provide  a  protective  barrier  after 
extended  time  in  service 

f  xplrtnalion  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Message  M-7200-98-01080, 
dated  March  18.  1998  (hereinafter 
refered  to  as  the  "message").  The 
message  describes  procedures  for  a  one- 
time inspection  to  confirm  installation 
of  Teflon  sleeving  over  wiring  in 
conduits  in  the  boost  pumps  of  the 
numbers  1  and  4  main  fuel  tanks  on 
Boeing  Model  747  series  airplanes,  and 
in  the  main  and  center  wing  tanks  on 
Model  767  series  airplanes;  and 
corrective  actions,  if  necessary.  The 
corrective  actions  involve  follow-on 
inspections,  installation  of  Teflon 
sleeves,  and  replacement  of  damaged 
wiring  and  conduits.  Accomplishment 
of  the  actions  specified  in  the  message 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

The  message  refers  to  Boeing  Alert 
Service  Bulletin  747-28A2204  as  an 
additional  source  of  service  information 
for  accomplishment  of  the  requirements 
of  this  AD 

Explanation  ut  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  chafing  of  electrical  wiring 
inside  the  conduits,  which  could 
eventually  expose  the  electrical 
conductor  creating  the  potential  for 
arcing  from  the  wire  to  the  conduit,  and 
consequent  fuel  tank  fire/explosion. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  message 
described  previously,  except  as 
described  below.  This  AD  also  requires 
operators  to  send  any  damaged  wires 
and  conduits,  and  to  submit  a  report  to 
the  FAA. 

DifiBcrenres  Between  the  Rule  and  the 
Message 

Op)erators  should  note  that,  whereas 
the  message  provides  a  compliance  time 
of  30  days,  the  rule  requires  compliance 
within  60  days.  Although  the  message 
recommends  a  30-day  compliance  time. 
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the  manufacturer,  through  a  subsequent 
review  of  the  number  of  affected 
airplanes,  has  advised  the  FAA  that  30 
days  will  be  insufficient  to  accomplish 
the  actions  required  by  this  AD  on  such 
a  large  fleet.  The  FAA  has  determined 
that  a  60-day  compliance  time  is 
appropriate  in  consideration  of  the 
safety  implications  of  this  AD,  the  size 
of  the  affected  fleet,  and  the  practical 
aspects  of  an  orderly  inspection  within 
the  allotted  time 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES  Ali 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  Ali  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-ni-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .'Kssessment 

The  F,^A  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatorv  action"  under  Executive 
Order  12866,  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034"  February  26,  1979),  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  m  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

An  transportation.  Aircraft,  Aviation 
safety.  Incorporation  bv  reference. 
Safety 

Adoption  of  the  .\mendment 

Accordinglv,  pursuant  to  the 
authority  delegated  to  me  by  the 
-Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  39]  as  follows. 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C   106(g)   40113,  44701 

§39.13    [Amended] 

2,  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-lft-lO  Boeing:  Amendment  39-10522. 
Docket  98-S'M-ni-.\D. 

Applicability  Model  74  7  series  airplanes, 
line  positions  0001  through  1145  inclusive, 
that  have  not  been  inspected  in  accordance 
with  .AD  96-26-06,  amendment  39-9870 
(reference  Boeing  Alert  Service  Bulletin  747- 
28A2204.  dated  December  19.  1996).  or  AD 
97-26-07,  amendment  39-10250  (reference 
Boeing  Alert  Sen.-ice  Bulletin  747-28A2204. 
Revision  1,  dated  October  30.  1997).  and 


Model  767  series  airplanes,  line  positions 
001  through  689  inclusive,  and  691: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojjcrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed 
sjjecific  profKJsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  chafing  of  the  wire  insulation 
inside  conduits  installed  in  the  fuel  tanks, 
which  could  eventually  expose  the  electrical 
conductor  creating  the  potential  for  arcing 
from  the  wire  to  the  conduit,  and  consequent 
fuel  tank  fire/explosion,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
insf>ection  to  confirm  installation  of  Teflon 
sleeves  over  the  electrical  wires  to  the  boost 
pumps  installed  inside  conduits  in  the 
numbers  1  and  4  main  fuel  tanks  (for  Model 
747  series  airplanes),  or  in  the  main  and 
center  wing  tanks  (for  Model  767  series 
airplanes),  as  applicable,  in  accordance  with 
Boeing  Message  M-7200-9&-01080,  dated 
March  18.  1998. 

(b)  If  any  Teflon  sleeve  is  found  to  be 
missing  during  the  inspiection  required  by 
paragraph  (a)  of  this  AD.  prior  to  further 
flight,  inspect  to  detect  damage  to  the  wires, 
in  accordance  with  Boeing  Message  M-7200- 
98-01080.  dated  March  18,  1998. 

(1)  If  no  damage  is  found,  prior  to  further 
flight,  install  a  Teflon  sleeve  in  accordance 
with  the  message. 

(2)  If  any  damage  is  found,  prior  to  further 
flight,  inspect  to  detect  damage  to  the 
conduits  in  accordance  with  the  message. 

(i)  If  no  damage  is  found,  prior  to  further 
flight,  replace  any  damaged  wire  and  install 
a  Teflon  sleeve  m  accordance  with  the 
message 

(ii)  If  any  damage  is  found,  prior  to  further 
flight,  replace  any  damaged  wire  and  conduit 
and  install  a  Teflon  sleeve,  in  accordance 
with  the  messsage. 

Note  2:  Boeing  Message  M-7200-98- 
01080,  dated  March  18, 1998,  refers  to  Boeing 
Alert  Service  Bulletin  747-28A2204  as  an 
additional  source  of  service  information. 

(c)  Within  10  days  after  finding  any 
damage  during  any  insf)ection  required  by 
paragraph  (b)  of  this  AD.  send  damaged 
wiring  and  conduits  and  submit  a  report  to 
the  Manager.  Seattle  Aircraft  Certification 
Office  (ACQ).  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  fax  (425)  227-1181. 
The  report  must  include  the  following: 

•  The  airplane  model  number, 

•  The  airplane  line  position: 

•  The  total  number  of  hours  time-in- 
service  accumulated  on  the  airplane; 
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•  The  total  number  ol  !li(jti!  cyclt-s 
accumulated  on  the  airplane: 

•  A  description  of  the  area  of  the  wiring 
where  the  sleeving  was  missing;  and 

•  A  description  of  the  damage  found. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq]  and  have  been  assigned  OMB 
Control  Number  2120-0056 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Message  M-720O-98-01080, 
dated  March  18,  1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group.  P  O.  Box  3707.  Seattle.  Washmgton 
98124-2207  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW  ,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
May  27.  1998 

Issued  in  Renton.  Washington,  on  May  5. 
1998. 

John  I  Hickey, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
(FR  Doc  98-12512  Filed  5-11-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  430.  431,  432.  433.  436, 
440.  441.  442.  443.  444,  446.  448.  449, 
450,  452,  453,  455,  and  460 

[Docket  No.  98N-021 11 

Removal  of  Regulations  Regarding 
Certification  of  Antibiotic  Drugs 

AGENCY:  Food  and  Dnjg  Administration, 

HHS. 

ACTION:  Direct  final  rule. 


summary:  i  he  hood  ana  Drug 
Administration  (FDA)  is  repealing  its 
regulations  governing  certification  of 
antibiotic  drugs.  The  agency  is  taking 
this  action  in  accordance  with 
provisions  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA).  FDAMA  repealed  the 
statutory  provision  in  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  under 
which  the  agency  certified  antibiotic 
drugs.  FDAMA  also  made  conforming 
amendments  to  the  act. 
DATES:  The  direct  final  rule  is  effective 
September  24,  1998.  Submit  written 
comments  on  or  before  July  27,  1998.  If 
no  timely  significant  adverse  comments 
are  received,  the  agency  will  publish  a 
document  in  the  Federal  Register  before 
August  25.  1998,  confirming  the 
effective  date  of  the  direct  final  rule.  If 
timely  significant  adverse  comments  are 
received,  the  agency  will  publish  a 
document  of  significant  adverse 
comment  in  the  Federal  Register 
withdrawing  this  direct  final  rule  before 
August  25.  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell  or  Christine  F 
Rogers,  Center  for  Drug  Evaluation  and 
Research  (HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-594-2041. 
SUPPLEMENTARY  INFORMATION: 

I.  KD,\MA 

On  November  21,  1997,  the  President 
signed  FDAMA  (Pub.  L.  105-115). 
Section  125(b)  of  FDAMA  repealed 
section  507  of  the  act  (21  U.S.C.  357). 
Section  507  of  the  act  was  the  section 
under  which  the  agency  certified 
antibiotic  drugs.  Section  125(b)  of 
FDAMA  also  made  conforming 
amendments  to  the  act. 

FDA  has  determined  that  it  will  be 
most  efficient  to  make  changes  in  its 
regulations  to  reflect  the  repeal  of 
section  507  of  the  act  in  phases.  In  this 
first  phase,  this  direct  final  rule  removes 
parts  430  through  460  (21  CFR  parts  430 
through  460).  These  regulations  provide 
the  procedures  and  standards  used  to 
certify  antibiotic  drugs,  including  FDA's 
antibiotic  drug  monographs.  FDA  plans 
to  initiate  a  second  phase  direct  final 
rulemaking  procedure  to  make  various, 
noncontroversial  conforming 
amendments  to  the  balance  of  Title  21 
of  the  Code  of  Federal  Regulations 
(CFR),  such  as  removing  citations  to 
section  507  of  the  act  and  references  to 
the  certification  of  antibiotics.  The 


agency  recognizes  tnat  as  a  implements 
the  transition  from  regulating  the 
premarket  review  and  approval  of 
antibiotic  drugs  under  section  507  of  the 
act  to  section  505  of  the  act  (21  U.S.C. 
355),  other  issues  may  arise  that  could 
require  additional  rulemaking.  These 
issues  will  be  addressed  in  the  third 
phase  of  implementation 

II.  Direct  Final  Rulemaking 

FDA  has  determined  that  the  subject 
of  this  rulemaking  is  suitable  for  a  direct 
final  rule.  The  ref>eal  of  section  507  of 
the  act  eliminates  the  statutory 
provision  on  which  the  agency  relied  to 
certify  antibiotic  drugs.  FDA  will, 
therefore,  remove  all  provisions  of  Title 
21  of  the  CFR  that  were  issued  primarily 
to  carry  out  the  agency's  program  for  the 
certification  of  antibiotic  drugs  under 
former  section  507  of  the  act.  The 
actions  taken  should  be 
noncontroversial  and  the  agency  does 
not  anticipate  receiving  any  significant 
adverse  comments  on  this  rule. 

If  FDA  does  not  receive  significant 
adverse  comment  on  or  before  July  27. 
1998.  the  agency  will  publish  a 
document  in  the  Federal  Register  before 
August  25.  1998.  confirming  the 
effective  date  of  the  direct  final  rule.  A 
significant  adverse  comment  is  one  that 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  recommending  a  rule  change 
in  addition  to  this  rule  will  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change.  If  timely 
significant  adverse  comments  are 
received,  the  agency  will  publish  a 
notice  of  significant  adverse  comment  in 
the  Federal  Register  withdrawing  this 
direct  final  rule  before  August  25,  1998 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a 
companion  proposed  rule,  which  is 
identical  to  the  direct  final  rule,  that 
provides  a  procedural  framework  within 
which  the  rule  may  be  finalized  in  the 
event  the  direct  final  rule  is  withdrawn 
because  of  significant  adverse  comment. 
The  comment  penod  for  the  direct  final 
rule  runs  concurrently  with  that  of  the 
companion  proposed  rule.  Any 
comments  received  under  the 
companion  proposed  rule  will  be 
treated  as  comments  regarding  the  direct 
final  rule.  Likewise,  significant  adverse 
comments  submitted  to  the  direct  final 
rule  will  be  considered  as  comments  to 
the  companion  proposed  rule  and  the 
agency  will  consider  such  comments  in 
developing  a  final  rule.  FDA  will  not 
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provide  additional  opportunity  for 
comment  on  the  companion  proposed 
rule 

If  a  significant  adverse  comment 
applies  to  part  of  this  rule  and  that  part 
may  be  severed  from  the  remainder  of 
the  rule.  FDA  may  adopt  as  final  those 
parts  of  the  rule  that  are  not  the  subject 
of  a  significant  adverse  comment  A  full 
description  of  FD.^'s  policy  on  direct 
final  rule  procedures  may  be  found  in 
a  guidance  document  published  in  the 
Federal  Register  of  November  21,  1997 
(62  FRfi2466) 

III.  Description  of  the  Rule 

This  rule  eliminates  Fart  430 — 
Antibiotic  Drugs;  General,  in  its 
entirety  '^art  430  provided  definitions 
used  in  the  certification  of  antibiotic 
drugs  and  contains  §430.10,  which 
carried  out  former  section  507(h)  of  the 
act  and  was  intended  to  address  the 
certification  or  release  of  antibiotic 
drugs  affected  bv  the  Drug  Amendments 
of  1962  (Pub.  L.  87-781). 

This  rule  also  eliminates  Part  431  — 
Certification  of  Antibiotic  Drugs,  which 
provided  various  administrative  and 
procedural  requirements  for  the 
antibiotic  certification  program, 
established  conditions  on  the 
effectiveness  of  a  certification  issued  by 
the  agency,  and  set  the  fees  needed  to 
maintain  the  agency's  antibiotic 
certification  program  (see  former  section 
507(b)  of  the  act).  Subpart  D  of  Part 
431 — Confidentiality  of  Information,  is 
also  being  eliminated  because  it  is 
duplicative  of  the  provisions  in  21  CFR 
312.130  governing  the  disclosure  of 
information  in  or  about  an 
investigational  new  dnig  application. 

Part  433 — Exemptions  from  Antibiotic 
Certification  and  Labeling  Requirements 
is  removed  bv  this  rule.  Part  433  set  the 
conditions  for  exempting  antibiotic 
drugs  from  the  general  requirement  of 
certification  as  well  as  from  other,  more 
specific,  regulatory  requirements  (see 
former  section  507fcl  and  (d)  of  the  act). 

This  rule  eliminates  Part  436 — Tests 
and  Methods  of  Assay  of  Antibiotic  and 
.Antibiotic-Containing  Drugs.  Part  436 
contained  sterility  test  methods, 
biological  test  methods,  microbiological 
assay  methods,  and  chemical  tests  for 
antibiotic  drugs  generally  and  for 
specific  antibiotic  drugs  and  antibiotic 
drug  dosage  forms  These  tests  and 
methods  of  assay  established  the  means 
by  which  the  agency  would  certify  that 
a  given  batch  of  antibiotic  drug  was  in 
compliance  with  applicable  standards  of 
identity,  strength,  quality,  and  purity 
(see  former  section  507(a)  and  (b)  of  the 
act). 

This  rule  also  repeals  the  following 
parts:  Part  440 — Penicillin  Antibiotic 


Drugs:  Part  441 — Penem  Antibiotic 
Drugs:  Part  442 — Cepha  .Antibiotic 
Drugs:  Part  443 — Carbacephem 
Antibiotic  Drugs:  Part  444 — 
Oligosaccharide  Antibiotic  Drags:  Part 
446 — Tetracycline  Antibiotic  Drugs:  Part 
448 — Peptide  .Antibiotic  Drugs.  Part 
449 — .Antifungal  Antibiotic  Drugs.  Part 
450 — .Antitumor  Antibiotic  Drugs;  Part 
452 — Macrolide  Antibiotic  Drugs.  Part 
453 — Lincomycin  .Antibiotic  Drugs:  Part 
455 — Certain  Other  .Antibiotic  Drugs; 
and  Part  460 — Antibiotic  Drugs 
Intended  for  Use  in  Laboratory 
Diagnosis  of  Disease  These  parts 
contain  the  standards  of  identits . 
strength,  quality,  and  purity  that  served 
as  the  agency's  basis  for  batch  certifying 
or  otherwise  authorizing  the  marketing 
of  drugs  that  were  subject  to  former 
section  507  of  the  act  including  the 
classes  of  penicillin;  penem:  cepha: 
carbacephem:  oligosaccharide: 
tetracycline:  peptide,  antifungal: 
antitumor:  macrolide,  and  lincomycin 
antibiotic  drugs;  several  antibiotic  drugs 
not  included  in  the  parts  listed  above; 
and  antibiotic  susc;eptibility  discs, 
powders,  and  test  panels,  respectively 
(see  former  section  507(a)  and  ib)  of  the 
act). 

With  the  repeal  of  part  436  and  parts 
440  et  seq  .  the  test  methods  and  assays 
contained  in  the  approved  marketing 
application  and.  when  applicable,  the 
United  States  Pharmacopeia  (USP)  will 
be  used  to  determine  if  antibiotic  drugs 
meet  the  standards  of  identity,  strength 
quality,  and  purity  found  in  the 
approved  marketing  application  for  the 
drug  and,  when  applicable,  the  USP 

Finally,  the  agency  is  eliminating  Part 
432 — Packaging  and  Labeling  of 
Antibiotic  Drugs,  which  sets  forth 
special  packaging  requirements  and 
additional  labeling  requirements  (in 
addition  to  the  requirements  prescribed 
by  21  CFR  201.100)  for  drugs  that  were 
subject  to  batch  certification  or  release 
under  former  section  507  of  the  act 
With  the  repeal  of  section  507  of  the  act, 
there  is  no  need  to  maintain  separate  or 
additional  labeling  and  packaging 
requirements  for  antibiotic  drug 
products.  As  with  other  drug  products, 
labeling  of  antibiotic  drugs  will  be 
governed  by  the  agency's  general 
labeling  provisions  found  in  21  CFR 
part  201  and  by  applicable  over-the- 
counter  drug  monographs  and  approved 
marketing  applications 

Part  432  also  included  §432.9,  which 
conditionally  authorized  the  batch 
certification  of  antibiotic  drugs  intended 
for  export,  even  if  the  drug  failed  to 
meet  certain  labehng  requirements,  and 
provided  additional  guidance  on  the 
labeling  of  antibiotic  drugs  for  export.  In 
light  of  the  repeal  of  the  batch 


certification  requirement,  §432.9  may 
also  be  eliminated  without  affecting  the 
export  of  antibiotic  drug  products 

ft  should  be  noted,  however,  that 
differences  remain  between  the 
application  of  the  export  provisions  in 
sections  801  and  802  of  the  act  (21 
use.  381  and  382)  to  antibiotic  drugs 
and  the  application  of  those  provisions 
to  other  new  drugs  Prior  to  the  re{>eal 
of  section  507  of  the  act,  these 
differences  were  based  on  the  fact  that 
antibiotic  drugs  were  not  subiect  to 
premarket  approval  under  section  505 
and.  therefore,  could  be  exported  under 
section  801le)(l)  of  the  act.  Antibiotic 
drugs  did  not  have  to  meet  the  export 
requirements  in  section  802  that  apply 
to  unapproved  new  drugs.  Thus, 
manufacturers  could  export  antibiotic 
drugs  that  had  not  been  certified, 
released,  or  exempted  from  certification, 
subject  only  to  the  provisions  of  section 
801(e)(ll  of  the  act.  Section  125(c)  of 
FDAMA  preserved  the  export  status  of 
antibiotic  drugs  (which  are  now  subject 
to  approval  under  section  505  of  the  act) 
by  expresslv  exempting  them  from 
section  802.  (Section  125(c)  of  FDAMA 
include^  the  same  exemption  for 
insulin  products.)  In  the  second  phase 
of  the  implementation  of  section  125  of 
FDAMA,  the  agency  will  consider 
making  appropriate  amendments  to  its 
regulations  to  reflect  this  difference 
between  the  application  of  the  export 
provisions  of  the  act  to  antibiotic  drugs 
(and  insulin  products)  as  opposed  to  all 
other  new  drugs. 

The  removal  of  parts  430  et  seq.  is  not 
expected  to  result  in  any  immediate, 
significant  changes  in  the 
manufacturing,  packaging,  labeling,  or 
marketing  of  antibiotic  drug  products. 
Since  1982,  the  agency  has 
conditionally  exempted  all  antibiotic 
drugs  h-om  batch  certification  (47  FR 
39155.  September  7,  1982).  With  limited 
exceptions,  such  as  in  the  areas  of 
export  and  generic  drug  approvals,  the 
agency  has  imposed  much  the  same 
regulatory  requirements  on  exempted 
antibiotic  drug  products  as  it  has  on  all 
other  drug  products 

rV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required, 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
direct  final  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
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I    .'i  1. .  'II 1 1  -n  1  _  I,  ,ind  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts:  and  equity) 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  As 
discussed  below,  the  agency  believes 
that  this  final  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  Order  In 
addition,  the  direct  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  that  if  a  rule  has  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  agency  must  analyze 
regulatory  options  to  minimize  the 
economic  impact  on  small  entities.  The 
agency  certifies,  for  the  reasons 
discussed  below,  that  the  direct  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  Unfunded  Mandates  Reform  Act 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 
issuing  any  rule  likely  to  result  in  a 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  and  tribal 
governments  or  the  private  sector  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  1  year.  The  elimination 
of  the  regulations  governing  the 
certification  of  antibiotic  drugs  will  not 
result  in  any  increased  expenditures  by 
State,  local,  and  tribal  governments  or 
the  private  sector.  Because  this  rule  will 
not  result  in  an  expenditure  of  $100 
million  or  more  on  any  governmental 
entity  or  the  private  sector,  no  budgetary 
impact  statement  is  reouired. 

This  rule  is  intendea  to  eliminate 
regulatory  procedures  and  standards 
that  the  agency,  as  a  result  of  the  repeal 
of  section  507  of  the  act.  is  no  longer 
required  to  maintain.  The  elimination  of 
the  above  listed  parts  is  expected  to 
streamline  the  regulation  of  antibiotic 
dru^  by  making  these  products  subject 
to  the  same  regulatory  standards  as  all 
other  drugs  for  human  use.  Many  of  the 


provisions  that  are  being  eliminated  by 
this  rulemaking  have  not  had  a  material 
impact  on  the  marketing  of  antibiotic 
drugs  since  1982.  when  all  antibiotic 
drugs  were  conditionally  exempted 
from  the  batch  certification  requirement. 
Other  provisions,  such  as  the  standards 
of  identity,  strength,  quality,  and  purity 
have  in  some  instances  not  been  kept 
up-to-date,  are  duplicative  of  USP 
standards,  or  have  been  incorporated 
into  approved  marketing  applications 
for  specific  antibiotic  drug  products.  For 
these  reasons,  the  agency  believes  that 
this  rule  is  necessary  and  that  it  is 
consistent  with  the  principles  of 
Executive  Order  12866;  that  it  is  not  a 
significant  regulatory  action  under  that 
Order:  that  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities:  and  that  it  is  not  likely  to  result 
in  an  annual  expenditure  in  excess  of 
$100  million. 

VI.  Paperwork  Reduction  Act  of  1995 

This  direci  final  rule  contains  no 
collection  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
is  not  required. 

VII.  Request  for  Comments 

Interested  persons  may,  on  or  before 
July  27,  1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  rule. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  430 

Administrative  practice  and 
procedure.  Antibiotics. 

21  CFR  Part  431 

Administrative  practice  and 
procedure.  Antibiotics,  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  432 

Antibiotics,  Labeling,  Packaging  and 
containers. 

21  CFR  Part  433 

Antibiotics,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Parts  436.  440.  441.  442.  443. 
444.  446.  448.  449.  450.  452.  453.  455. 
and  460 

Antibiotics, 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  the  Food  and 
Drug  Administration  Modernization 
Act.  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs, 
21  CFR  chapter  I  is  amended  as  follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1   Part  430  is  removed. 

PART  431    -  CERTIFICATION  OF 
ANTIBIOTIC  DRUGS 

2.  Part  431  is  removed. 

PART  432— PACKAGING  AND 
LABELING  OF  ANTIBIOTIC  DRUGS 

3.  Fart  432  is  removed. 

PART  433     EXEMPTIONS  FROM 
ANTIBIOTIC  CERTIFICATION  AND 
LABELING  REQUIREMENTS 

4.  Part  433  is  removed. 

PART  436-  TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

5  Part  436  is  removed. 

PART  440— PENICILLIN  ANTIBIOTIC 
DRUGS 

6.  Part  440  is  removed. 

PART  441— PENEM  ANTIBIOTIC 
DRUGS 

art  441  is  removed. 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

R  Part  442  is  removed 

PART  443"  CARBACEPHEM 
ANTIBIOTIC  DRUGS 

9.  Part  443  is  removed. 

PART  444^  OLIGOSACCHARIDE 
ANTIBIOTIC  DRUGS 

iu.  rdr\  444  ib  removed. 

PART  44&— TETRACYCLINE 
ANTIBIOTIC  DRUGS 

n   Part  446  is  removed. 

PART  44& -PEPTIDE  ANTIBIOTIC 
DRUGS 

12.  Part  448  is  removed. 

PART  44&~^  ANTIFUNGAL  ANTIBIOTIC 
DRUGS 

13.  Part  449  is  removed. 

PART  450     ANTITUMOR  ANTIBIOTIC 
DRUGS 

14.  Part  450  is  removed. 
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PART  452— MACROLIDE  ANTIBIOTIC 
DRUGS 

15.  Part  452  is  removed. 

PART  453— LINCOMYCIN  ANTIBIOTIC 
DRUGS 

U)  Part  453  is  removed. 

PART  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

17.  Part  455  is  removed. 

PART  460— ANTIBIOTIC  DRUGS 
INTENDED  FOR  USE  IN  LABORATORY 
DIAGNOSIS  OF  DISEASE 

IH  Part  460  IS  removed. 

Dated   Mav  1,  1998. 
William  B  Schultz, 
Deputy  Commissioner  for  Policy 
[PR  Doc  Q8-1  2543  Filed  5-11-98,  8.45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  803  and  804 
[Docket  No.  98N-0170] 

Medical  Device  Reporting; 
Manufacturer  Reporting,  Importer 
Reporting,  User  Facility  Reporting,  and 
Distributor  Reporting 

agency:  Food  and  Drue  .administration, 

iin.s 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  governing  reporting  by 
manufacturers,  importers,  distributors, 
and  health  care  luser)  facilities  of 
adverse  events  related  to  medical 
devices.  Amendments  are  being  made  to 
implement  revisions  to  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
as  amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FD,'>iMA).  FDA  is  publishing  these 
amendments  in  accordance  with  its 
direct  final  rule  procedures.  Elsewhere 
in  this  issue  of  the  Federal  Register 
FDA  is  publishing  a  com  par,  ion 
proposed  rule  under  FD.^  s  usual 
procedures  for  notice  and  comment  to 
provide  a  procedural  framework  to 
finalize  the  rule  in  the  event  the  agency 
receives  a  significant  adverse  comment 
and  withdraws  this  direct  final  rule. 
DATES:  This  rule  is  effective  September 
_4.  1998.  Submit  written  comments  on 
or  before  July  27, 1998.  Submit  written 
comments  on  the  information  collection 
requirements  on  or  before  July  13.  1998. 


ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parls-lawn  Dr., 
rm,  1-23.  Rockville.  .MD  208.5- 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A   Spitzig.  Center  for  Devices 
and  Radiological  Health  (HFZ-500) 
Food  and  Drug  .Administration.  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
,t94-2R12 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  act  and  Vac  Medical  Device 
Amendments  of  1976  ithe  1976 
amendments)  (Pub,  L.  94-295).  FDA 
issued  medical  device  reporting 
regulations  for  manufacturers  on 
September  14,  1984  149  PR  36326),  To 
correct  weaknesses  noted  in  the  19-6 
amendments,  and  to  better  protect  the 
public  health  by  increasing  reports  of 
device-related  adverse  events.  Congress 
enacted  the  Safe  Medical  Devices  Act  of 
1990  (the  SMDA)  (Pub.  L,  101-629)  that 
required  medical  device  user  facilities 
and  distributors  to  report  certain  device- 
related  adverse  events 

Distributor  reporting  requirements 
becjame  effective  on  May  28.  1992, 
following  the  November  26.  1991  (56  FR 
60024),  publication  of  those  provisions 
in  a  tentative  final  rule.  In  the  Federal 
Register  of  September  1.  1993  (5«  FR 
46514),  FD.^  published  a  notice 
announcing  that  the  proposed 
distributor  reporting  regulations  had 
become  final  by  operation  of  law  and 
were  now  codified  in  part  804  (21  CFR 
part  804). 

On  June  16,  1992,  the  President 
signed  into  law  the  Medical  Device 
Amendments  of  1992  (the  1992 
amendments)  (Pub.  L.  102-112) 
amending  certain  provisions  of  section 
519  of  the  act  (21  U.S.C.  360i)  relating 
to  reporting  of  adverse  device  events. 
Prior  to  the  1992  amendments, 
distributors  and  manufacturers  reported 
adverse  events  bv  using  a  "reasonable 
profjabilitv"  standard.  Importers  may  be 
manufacturers  or  distributors, 
depending  on  their  activities.  Among 
other  things,  the  1992  amendments 
amended  section  -519  of  the  act  to 
change  the  reporting  standard  for 
manufacturers  and  importers;  however, 
the  reporting  standard  for  distributors 
who  are  not  importers  remained  the 
same. 

On  ,\ovember  21.  1997.  the  President 
signed  FDAMA  into  law.  FDAMA  made 
several  changes  regarding  the  reporting 
of  adverse  events  related  to  devices, 
including  the  elimination  of  reporting 
requirements  for  certain  distributors, 
which  became  effective  on  February  19, 


1998,  that  are  reflected  in  this  direct 
final  rule.  However,  section  422  of 
FDAMA  states  that  FDA's  regulatory 
authority  under  the  act,  relating  to 
tobacco  products,  tobacco  ingredients, 
and  tobacco  additives  shall  be  exercised 
under  the  act  as  in  effect  on  the  day 
before  the  date  of  enactment  of  FDAMA. 
Because  the  authority  relating  to  tobacco 
products  remains  the  same,  the 
reporting  requirements  for 
manufacturers  and  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  remain  unchanged. 

Under  part  897,  the  regulations 
pertaining  to  tobacco  products,  and 
parts  803  (21  CFR  part  803)  and  804,  the 
regulations  pertaining  to  device  adverse 
event  reporting,  importers  may  be  either 
manufacturers  or  distributors, 
depending  on  their  activities.  Under 
parts  897,  803,  and  804,  importers  who 
repackage  or  relabel  are  manufacturers. 
Similarly,  under  those  sections, 
importers  whose  sole  activity  is 
distribution  of  devices  are  defined  as 
distributors. 

As  previously  stated,  the  1992 
amendments  created  a  bifurcated 
reporting  standard  for  distributors, 
depending  on  whether  they  are 
domestic  distributors  or  importers. 
When  the  agency  asserted  jurisdiction 
over  tobacco  products  and  issXied 
regulations  under  part  897,  tobacco 
distributors  also  became  subject  to  this 
bifurcated  reporting  standard. 
Accordingly,  the  reporting  standard 
applicable  to  tobacco  products 
distributors  has  depended  on  whether 
the  distributor  is  domestic  or  an 
importer.  Consistent  with  section  422  of 
FDAMA,  the  direct  final  rule  states  that 
tobacco  distributors  will  continue  to  use 
the  appropriate  reporting  standard  as 
described  in  §804.25. 

Changes  made  by  FDAMA  relating  to 
reporting  requirements  for  all  medical 
devices  other  than  tobacco  products  are 
as  follows; 

1.  Section  213(a)  of  FDAMA  revised 
section  519(a)  of  the  act  to  eliminate 
distributors  as  an  entity  required  to 
report  adverse  device  events.  Importers 
are  still  required  to  report  under  section 
519(a)  of  the  act. 

2.  Section  213(a)  also  amended 
section  519(a)  of  the  act  to  clarify  that 
existing  requirements  continue  to  apply 
for  distributors  to  keep  records 
concerning  adverse  device  events  and 
make  them  available  to  FDA  upon 
request. 

3.  Section  213(a)(2)  revoked  section 
519(d)  of  the  act,  which  required 
manufacturers,  importers,  and 
distributors  to  submit  to  FDA  an  annual 
certification  concerning  the  number  of 
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reports  filed  under  section  519(a)  in  the 
preceding  year.  As  a  result,  certification 
requirements  are  eliminated. 

4.  Section  213(c)(1)(A)  of  FDAMA 
revised  section  519(b)(1)(C)  of  the  act  to 
require  that  device  user  facilities  submit 
an  annual  rather  than  a  semiannual 
summary  of  their  reports  to  FDA. 

5.  Section  213(c)(1)(B)  of  FDAMA 
eliminated  section  519(b)(2)(C)  of  the 
act.  This  section  had  required  FDA  to 
disclose,  upon  request,  the  identity  of  a 
device  user  facility  making  a  report 
under  section  519(b)  of  the  act  if  the 
identity  of  the  device  user  facility  was 
included  in  a  report  required  to  be 
submitted  by  a  manufacturer, 
distributor,  or  importer  As  a  result  of 
this  change  by  FDAMA.  FDA  may  now 
disclose  the  identity  of  a  device  user 
facility  only  in  connection  with  an 
action  concerning  a  failure  to  report  or 
false  Of  fraudulent  reporting,  a 
communication  to  the  manufacturer  of 
the  device,  or  to  the  employees  of  the 
Department  of  Health  and  Human 
Services,  the  Department  of  lustice.  and 
duly  authorized  committees  and 
subcommittees  of  Congress. 

U.  Final  Rule 

A  General  Approach 

1.  To  implement  these  provisions, 
FDA  is  amending  part  804.  Distributor 
Reporting,  to  reflect  that  the  distributor 
reporting  requirements  under  that  part 
remain  in  effect  only  for  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco,  as  defined  in  part  897  FDA  is 
revoking  the  reporting  requirements 
under  parts  803  and  804  as  they  apply 
to  distributors  who  are  not  importers  of 
all  medical  devices  other  than  cigarettes 
or  smokeit'ss  tobacco  FDA  is 
tran.sfernn^  the  reporting  requirements 
for  importers  of  all  devices  other  than 
cigarettes  or  smokeless  tobacco  from 
part  804  to  part  803.  Medical  Device 
Reporting.  Importers  of  medic:al  devices 
will  continue  to  be  subject  to  the  same 
reporting  and  recordkeeping 
requirements  as  they  have  been  under 
parts  803  and  804.  with  the  exception 
that,  in  accordance  with  FDAMA. 
importers  of  devices  other  than 
cigarettes  or  smokeless  tobacco  products 
are  no  longer  required  to  submit  annual 
certifications  They  will  continue  to 
submit  reports  on  Form  3500A.  FDA 
will  review  and  revise  this  form  as 
necessary  in  the  near  future. 

2.  Distributor  re<:ordkeeping 
requirements,  which  also  remain  in 
effect,  are  being  transferred  from  part 
804  to  part  803.  except  for  those 
requirements  that  apply  to  distributors 
of  cigarettes  or  smokeless  tobacco.  The 


recordkeeping  requirements  for 
distributors  of  cigarettes  or  smokeless 
tobacco  remain  in  part  804.  No 
additional  requirements  for  distributor 
recordkeeping  are  being  added  by  these 
changes. 

3.  In  accordance  with  FDAMA.  FDA 
is  also  amending  part  803  to  reflect  the 
change  from  semiannual  to  annual 
reporting  for  device  user  facilities,  to 
eliminate  certification  requirements  for 
manufacturers  of  medical  devices  other 
than  cigarettes  or  smokeless  tobacco, 
and  to  limit  the  disclosability  of  device 
user  facility  identities. 

4  FDA  is  not  changing  or  adding  any 
requirements  with  respect  to 
manufacturers  or  distributors  of 
cigarettes  or  smokeless  tobacco,  as 
defined  in  part  897. 

B  Specific  Changes  to  Parts  803  and 
804 

Reporting  and  recordkeeping 
requirements  for  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco,  as 
defined  in  part  897,  remain  in  part  804. 
Reporting  and  recordkeeping 
requirements  for  manufacturers  of  all 
medical  devices,  including 
manufacturers  of  cigarettes  or  smokeless 
tobacco,  and  importers  of  devices  other 
than  cigarettes  or  smokeless  tobacco  are 
contained  in  part  803.  Recordkeeping 
requirements  for  distributors  of 
products  other  than  cigarettes  or 
smokeless  tobacco  are  also  contained  in 
part  803.  These  parts  are  amended  as 
follows: 

Changes  to  Part  803 

1.  Section  803.1  is  amended  to  reflect 
that  the  scope  of  the  regulation  now 
includes  reporting  requirements  for 
importers,  as  well  as  manufacturers  and 
device  user  facilities,  and  to  clarify  that 
distributors  continue  to  be  responsible 
for  maintaining  incident  files. 

2.  Section  803.3  is  amended  to  reflect 
that  importers  continue  to  be 
responsible  for  reporting,  by  modifying 
definitions  related  to  reporting  so  that 
importers  are  included. 

3.  Section  803.9  is  amended  by 
removing  paragraph  (c)(3).  which  had 
required  FDA  to  disclose  the  name  of  a 
device  user  facility  making  a  report  if 
the  adverse  event  was  required  to  be 
reported  by  a  manufacturer  or 
distributor.  The  removal  of  this 
paragraph  corresponds  to  the 
elimination  by  FDAMA  of  section 
519(b)(2)(C)  of  the  act. 

4.  Section  803.10  is  amended  to 
reflect  that  importers  of  medical  devices 
remain  responsible  for  reporting  adverse 
device  events,  by  transferring  to  this 
section  the  requirements  that  were 


previously  codified  under  part  804. 
Furthermore.  §803  10(a)(2)  is  amended 
to  reflect  that  device  Aiser  facilities  are 
now  responsible  for  submitting  annual, 
not  semiannual  reports.  Section 
803.10(c)(5)  is  amended  to  correspond 
with  the  revocation  of  section  519(d)  of 
the  act,  which  had  required  annual 
certification  of  the  number  of  medical 
devices  report  (MDR)  reports  filed 
during  the  preceding  year.  Revised 
§  803.10(c)(5)  reflects  that 
manufacturers  of  cigarettes  or  smokeless 
tobacco  continue  to  be  responsible  for 
complying  with  the  annual  certification 
requirements  described  in  §803.57. 

5.  Sections  803.11.  803.17,  803.19. 
803.20,  803.22,  and  803.56  are  amended 
to  reflect  that  importers  continue  to  be 
subject  to  the  MDR  reporting 
requirements.  Section  803.18  is 
amended  to  add  "importers"  to  reflect 
that  importers  continue  to  be 
responsible  for  maintaining  MDR  event 
files,  and  to  clarify  that  distributors  of 
medical  devices  also  continue  to  be 
responsible  for  establishing  device 
complaint  files  and  maintaining  device 
incident  records. 

6.  Section  80J.  i2  is  amended  to 
reflect  the  change  from  "semiannual"  to 
"annual"  reports,  and  the  continued 
inclusion  of  importers  as  reporting 
entities.  Section  803.33  is  amended  to 
reflect  that  device  user  facilities  are 
required  to  submit  annual,  not 
semiannual  reports. 

7.  A  new  subpart  D.  consisting  of 

§§  803.40  and  803.43,  has  been  added  to 
reflect  that  importers  of  medical  devices 
continue  to  be  subject  to  the  MDR 
reporting  requirements.  These  sections 
represent  the  transfer  of  relevant 
provisions  of  part  804  (which  now 
applies  only  to  distributors,  including 
those  who  are  importers,  of  cigarettes  or 
smokeless  tobacco)  into  part  803. 
Importer  reporting  and  recordkeeping 
requirements  are  not  being  changed  by 
this  transfer. 

8.  Section  803.57  is  amended  to 
clarify  that  the  section  applies  only  to 
manufacturers  of  cigarettes  or  smokeless 
tobacco.  This  amendment  reflects  the 
revocation  of  section  519(d)  of  the  act, 
which  had  required  annual  certification 
of  the  number  of  MDR  reports  filed 
during  the  preceding  year,  as  it  applied 
to  manufacturers  of  all  devices  other 
than  cigarettes  or  smokeless  tobacco. 
This  change  also  reflects  the  rule  of 
construction  in  section  422  of  FDAMA 
under  which  FDA's  regulatory  authority 
under  the  act  relating  to  tobacco 
products  shall  be  exercised  under  the 
act  as  in  effect  on  the  day  before  the  date 
of  enactment  of  FDAMA. 
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Changes  to  Part  804 

1.  Section  804.1,  the  scope  of  part 
804,  Medical  Device  Distributor 
Reporting,  is  amended  to  reflect  that 
this  part  now  applies  only  to  distributor 
reports  of  adverse  events  relating  to 
contamination  of  cigarettes  or  smokeless 
tobacco  products. 

2.  Section  804.3  is  amended  to  limit 
the  definition  of  distributors,  for  the 
purposes  of  part  804,  to  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  products,  and  to  clarify  that 
adverse  events  that  are  reportable  by 
distributors  are  only  those  related  to 
contamination  of  cigarettes  or  smokeless 
tobacco, 

3.  Section  804.25  is  amended  to 
clarify  that  adverse  events  that  are 
reportable  under  this  part  are  only  those 
related  to  contamination  of  cigarettes  or 
smokeless  tobacco. 

III.  Rulemaking  Action 

In  the  Federal  Register  of  November 
21.  1997.  FDA  described  its  procedures 
on  when  and  how  FDA  will  employ 
direct  final  rulemaking.  FD.^  believes 
that  this  rule  is  appropriate  for  direct 
final  rulemaking  because  FDA  views 
this  rule  as  a  noncontroversial 
amendment  and  anticipates  no 
significant  adverse  comments. 
Consistent  with  FDA's  procedures  on 
direct  final  rulemaking.  FDA  is 
publishing  elsewhere  in  this  issue  of  the 
Federal  Register  a  companion  proposed 
rule  to  amend  existing  parts  803  and 
804.  The  companion  proposed  rule  and 
the  direct  final  rule  are  substantively 
identical.  The  companion  proposed  rule 
provides  a  procedural  framework  within 
which  the  rule  may  be  finalized  in  the 
event  the  direct  final  rule  is  withdrawn 
because  of  a  significant  adverse 
comment.  The  comment  period  for  the 
direct  final  rule  runs  concurrently  with 
the  companion  proposed  rule  Any 
comments  to  the  companion  proposed 
rule  will  be  considered  as  comments 
regarding  the  direct  final  rule. 

FDA  has  provided  a  comment  period 
on  the  direct  final  rule  of  July  27,  1998 
If  the  agency  receives  a  significant 
adverse  comment,  FDA  intends  to 
withdraw  this  final  rule  by  publication 
in  the  Federal  Register  within  30  days 
after  the  comment  period  ends.  A 
significant  adverse  comment  is  defined 
as  a  comment  that  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without 
change.  In  determining  whether  a 
significant  adverse  comment  is 
sufficient  to  terminate  a  direct  final 


rulemaking  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process  Comments  that  are  frivolous. 
insubstantial,  o.''  outside  the  scope  of  the 
rule  will  not  be  considered  significant 
or  adve'-se  under  this  procedure  For 
e.xample,  a  comment  recommending  an 
additional  change  to  the  rule  may  be 
considered  a  significant  adverse 
comment  if  the  comment  demonstrates 
why  the  rule  would  be  ineffective 
without  the  additional  change.  In 
addition,  if  a  significant  adverse 
comment  applies  to  part  of  a  rule  and 
that  part  can  be  severed  from  the 
remainder  of  the  rule,  FDA  may  adopt 
as  final  those  parts  of  the  rule  that  are 
not  the  subject  of  a  significant  adverse 
comment. 

If  FDA  withdraws  the  direct  final  rule, 
all  comments  received  will  be 
considered  under  the  proposed  rule  in 
developing  a  final  rule  in  accordance 
with  usual  Administrative  Procedure 
Act  notice-and-comment  procedures. 

If  FDA  receives  no  significant  adverse 
comment  during  the  specified  comment 
period,  FDA  intends  to  publish  a 
confirmation  notice  within  30  days  after 
the  comment  period  ends  confirming 
that  the  direct  final  rule  will  go  into 
effect  on  September  24   1998, 

rV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25, 30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V,  Analysis  of  Impacts 

FD.^  has  examined  the  impact  of  this 
direct  final  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C,  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulator)  Fairness  Act  of  1996  (Pub,  L, 
104-121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub,  L.  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  direct  final  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order  In  addition,  this 
direct  final  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 


Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  rule  codifies  the 
elimination  of  reporting  by  distributors, 
other  than  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco, 
continues  reporting  by  importers 
(including  distributors  who  are 
importers),  increases  protection  from 
disclosure  of  the  identity  of  device  user 
facilities  that  have  submitted  reports, 
reduces  summary  reporting  by  device 
user  facilities  from  semiannual  to 
annual,  eliminates  annual  certification 
for  manufacturers  and  distributors 
(including  importers)  of  medical  devices 
other  than  cigarettes  or  smokeless 
tobacco,  and  makes  other 
nonsubstantive  changes.  The  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  direct  final  rule  also  does  not 
trigger  the  requirement  for  a  written 
statement  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act 
because  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
million  or  more  by  State,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  in  any  1  year, 

\1  Papprwork  Reduction  Act  of  1995 

I  :..i  >:.rect  final  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C,  3501-3520),  The  title, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  as  follows  with  an  estimate 
of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  tec:hnology. 

Title:  Reporting  and  recordkeeping 
requirements  for  manufacturers, 
importers,  user  facilities,  and 
distributors  of  medical  devices  under 
FDAMA. 

Description:  FDAMA  contained 
provisions  that  affect  medical  device 
reporting  in  a  variety  of  ways.  Section 
213  of  FDAMA  eliminated  the  reporting 
requirements  for  medical  device 
distributors  (but  not  for  importers),  as 
well  as  the  certification  requirements  for 
medical  device  manufacturers  and 
distributors.  This  section  of  FDAMA 
also  modified  the  summary  reporting 
requirements  for  user  facilities  to 


require  annual,  rather  than  semiannual, 
reporting,  and  increased  confidentiality 
of  user  facility  identities.  However, 
section  422  of  FDAMA  states  that  FDA's 
regulatory  authority  under  the  act 
relating  to  tobacco  products,  tobacco 
ingredients,  and  tobacco  additives  shall 
be  exercised  under  the  act  as  in  effect 
on  the  day  before  the  date  of  enactment 
of  FDAMA.  Under  this  rule  of 
construction,  the  reporting  and 
certification  requirements  for 
manufacturers  and  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  remain  unchanged. 

This  rule  amends  FDA's  regulations 
in  parts  803  and  804  to  reflect  the 
changes  to  medical  device  reporting 
made  by  FDAMA. 


This  direct  final  rule  eliminates 
reporting  by  distributors  other  than 
distributors  of  cigarettes  or  smokeless 
tobacco,  continues  reporting  by 
importers,  increases  the  protection  from 
disclosure  of  the  identity  of  device  user 
facilities  that  have  submitted  reports, 
reduces  summary  reporting  by  device 
user  facilities  from  semiannual  to 
annual,  eliminates  annual  certification 
for  manufacturers  and  distributors 
(including  importers)  of  medical  devices 
other  than  cigarettes  or  smokeless 
tobacco,  and  makes  other 
nonsubstantive  changes. 

Description  of  Respondents: 
Businesses  or  other  for  profit 
organizations. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  i  .—Estimated  Annual  Reporting  Burden 


21  CFR  Section 

No  o« 
Respondents 

No.  of 

Responses  per 

Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

803  19 

ISO 

150 

3 

450 

803  33 

1,800 

1.800 

1 

1.800 

80340 

195 

195 

3 

585 

803  56 

750 

20 

15.000 

15,000 

80357 

31 

31 

31 

804  25 

10 

10 

1.5 

15 

804  30 

1.365 

1.365 

1,365 

804  32 

5 

5 

5 

804  33 

0 

0 

0 

0 

TOTAL 

19J251 

Table  2.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

No  of 
Recofdkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

803  17 
803.18 

804  34 
804  35 
TOTAL 

2.000 

39.764 

1.365 

1.365 

1 
1 
1 

1 

2.000 

39,764 

1,365 

1,365 

2 

1.5 
2 
1.5 

4.000 

59,646 

1,365 

2,047 

67.058 

There  are  no  capital  costs  of  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  burdens  under  this  direct  final 
rule  are  explained  as  follows: 

Reporting  Requirements 

Prior  to  the  program  change  refiected 
in  this  rule,  §803.19  allowed 
manufacturers  or  user  fa'cilities  to 
request  an  exemption  or  variance  from 
the  reporting  requirements.  The  agency 
had  estimated  that  it  would  receive 
approximately  100  such  requests 
annually.  Distributors  (including 
importers)  were  able  to  request  an 
exemption  or  variance  from  the 
reporting  requirements  under  §  804.33. 
Under  this  rule.  <^  803  19  is  modified  to 
transfer  the  exemption  provisions  for 
importers  of  medical  devices  other  than 


cigarettes  or  smokeless  tobacco  from 
§804.33  to  §803.19.  Furthermore, 
distributors  (who  are  not  importers)  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  are  no  longer 
required  to  submit  MDR  reports  under 
this  rule.  The  estimated  burden  for 
§  803. 19  is  further  adjusted  to  reflect  the 
agency's  actual  experience  with  this 
type  of  submission. 

Prior  to  the  program  change  reflected 
in  this  rule.  §  803.33  required  medical 
device  user  facilities  to  submit  summary 
reports  semiannually.  Under  this  rule, 
user  facilities  are  required  to  submit 
summary  reports  annually,  thereby 
significantly  decreasing  the  reporting 
burden  on  user  facilities.  The  estimated 


burden  for  this  section  is  also  adjusted 
to  reflect  the  agency's  actual  experience 
with  this  type  of  submission. 

Under  this  rule  the  reporting 
requirement  for  importers  of  medical 
devices  other  than  cigarettes  or 
smokeless  tobacco  previously  codified 
under  §  804.25  is  being  transferred  to 
§  803.40.  The  estimated  burden  for 
importer  reporting  is  based  upon  the 
agency's  actual  experience  with  this 
type  of  submission.  The  reporting 
requirements  for  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco  have 
been  retained  in  part  804. 

Prior  to  the  program  change  reflected 
in  this  rule.  §803.56  required 


Federal  Register /Vol.  63.  No.  91 /Tuesday,  Ma\    1..     1998/Rules  and  Regulations 


2  60 


manufacturers  to  submit  supplemental 
reports  containing  information  not 
known  or  not  available  at  the  time  the 
initial  report  was  submitted.  The  agency 
had  estimated  that  it  would  receive 
approximately  500  such  requests 
annually  Distributors  (including 
importers)  were  required  to  submit 
supplemental  information  under 
§  804.32.  Under  this  rule.  §  803.56  is 
modified  to  transfer  the  supplemental 
reporting  requirements  for  importers  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  from  §804.32. 
Furthermore,  distributors  (who  are  not 
importers)  of  medical  devices  other  than 
cigarettes  or  smokeless  tobacco  are  no 
longer  required  to  submit  MDR  reports 
(and  thus  supplemental  reports  as  well) 
under  this  rule.  The  estimated  burden 
for  §  803.56  is  further  adjusted  to  reflect 
the  agency's  actual  experience  with  this 
type  of  submission.  The  agency  also 
notes  that  any  additional  information 
requested  by  the  agency  in  accordance 
with  §  803.15  is  considered  to  be 
supplemental  information  for  the 
purpose  of  this  information  collection 
and  is  included  in  the  burden  estimate 
for  §803.56. 

Prior  to  the  program  change  refiected 
in  this  rule.  §803.57  required  medical 
device  manufacturers  to  annually  certify 
as  to  the  number  of  reports  submitted 
during  the  previous  year,  or  that  no 
such  reports  had  been  submitted. 
Distributors  (including  importers)  were 
required  to  certify  under  §  804.30. 
Under  this  rule.  §  803.57  is  modified  to 
require  annual  certification  only  for 
manufacturers  of  cigarettes  or  smokeless 
tobacco.  The  certification  requirements 
for  distributors  (including  distributors 
who  are  importers)  of  cigarettes  or 
smokeless  tobacco  have  been  retained  in 
§804.30. 

Prior  to  the  program  change  reflected 
in  this  rule,  §804.25  required  medical 
device  distributors  (including 
importers)  to  report  adverse  device 
events.  Under  this  rule,  distributors  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  are  no  longer 
required  to  submit  MDR  reports,  and  the 
reporting  requirements  for  importers  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  have  been  transferred 
to  part  803.  Section  804.25  now  requires 
distributors  (including  distributors  who 
are  importers)  of  cigarettes  or  smokeless 
tobacco  to  submit  MDR  reports  for 
adverse  events  related  to  contamination 
of  their  products.  The  agency  believes 
that  there  will  be  a  very  small  number 
of  MDR  reports  related  to  contamination 
of  cigarettes  or  smokeless  tobacco 
submitted  in  any  given  year. 

Prior  to  the  program  change  reflected 
in  this  rule,  §804.30  required  medical 


device  distributors  (including 
importers)  to  certify  as  to  the  number  of 
MDR  reports  submitted  during  the 
previous  year,  or  thai  no  such  reports 
were  submitted  Under  this  rule,  the 
certification  requirement  has  been 
removed  for  distributors  (including 
importers)  of  medical  devices  other  than 
cigarettes  or  smokeless  tobacco.  Section 
804.30  now  requires  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  to  submit  certifications  of  the 
number  of  MDR  reports  submitted  for 
adverse  events  related  to  contamination 
of  their  products.  The  agency  has 
identified  1.365  distributors  of  cigarettes 
or  smokeless  tobacco,  each  of  which 
shall  submit  one  certification  annually. 

Prior  to  the  program  change  reflected 
in  this  rule.  §804.32  required  medical 
device  distributors  (including 
importers)  to  submit  supplemental 
information  related  to  a  previously 
submitted  MDR  report.  Under  this  rule, 
distributors  of  medical  devices  other 
than  cigarettes  or  smokeless  tobacco  are 
no  longer  required  to  submit  any  MDR 
reports,  and  the  reporting  requirements 
for  importers  of  medical  devices  other 
than  cigarettes  or  smokeless  tobacco 
have  been  transferred  to  part  803. 
Section  804  32  now  requires  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  to  submit  supplemental 
information  related  to  a  previously 
submitted  MDR  report.  Because  the 
agency  believes  that  there  will  be  a  very 
small  number  of  MDR  reports  submitted 
in  any  given  year,  even  fewer 
supplemental  submissions  are 
anticipated.  The  agency  also  notes  that 
any  additional  information  requested  by 
the  agency  in  accordance  with  §804.31 
is  considered  to  be  supplemental 
information  for  the  purpose  of  this 
information  collection  and  is  included 
in  the  burden  estimate  for  §804.32. 

Prior  to  the  program  change  reflected 
in  this  rule,  §804.33  allowed  medical 
device  distributors  (including 
importers)  to  request  an  exemption  or 
variance  from  the  reporting 
requirements.  Under  this  rule,  the 
exemption  provisions  for  importers  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  are  transferred  to 
§803.19.  and  distributors  (who  are  not 
importers)  of  medical  devices  other  than 
cigarettes  or  smokeless  tobacco  are  no 
longer  required  to  submit  any  MDR 
reports  under  this  rule.  Section  804.33 
now  allows  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco  to 
request  an  exemption  or  variance  from 
the  reporting  requirements.  However, 
because  distributors  (including 


distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco  are 
required  only  to  submit  reports  of 
adverse  events  related  to  contamination 
of  their  products,  the  agency  does  not 
anticipate  any  requests  for  exemptions 
or  variances  from  the  reporting 
requirements. 

Recordkeeping  Requirements 

Prior  to  the  program  change  reflected 
in  this  rule.  §  803.17  required 
manufacturers  and  user  facilities  to 
establish  written  procedures  for 
employee  education,  complaint 
processing,  and  documentation  of 
information  related  to  MDR's.  Under 
this  rule,  the  requirements  for 
establishing  written  MDR  procedures  for 
importers  of  medical  devices  other  than 
cigarettes  or  smokeless  tobacco  have 
been  transferred  to  §803.17.  and  the 
requirements  for  distributors  (including 
importers)  of  cigarettes  or  smokeless 
tobacco  are  retained  in  §  804.34.  The 
agency  believes  that  the  majority  of 
manufacturers,  user  facilities,  and 
importers  have  already  established 
written  procedures  to  document 
complaints  and  information  related  to 
MDR  reporting  as  part  of  their  internal 
quality  control  system.  The  agency  has 
estimated  that  no  more  than  2.000  such 
entities  would  be  required  to  establish 
new  procedures,  or  revise  existing 
procedures,  in  order  to  comply  with  this 
provision.  For  those  entities,  a  one-time 
burden  of  10  hours,  annualized  over  a 
period  of  5  years,  is  estimated  for 
establishing  written  MDR  procedures. 
The  remainder  of  manufacturers,  user 
facilities,  and  importers  not  required  to 
revise  their  wTitten  procedures  to 
comply  with  this  provision  are  excluded 
from  the  burden  because  the 
recordkeeping  activities  needed  to 
comply  with  this  provision  are 
considered  "usual  and  customary" 
under  5  CFR  1320.3(b)(2). 

Prior  to  the  program  change  reflected 
in  this  rule,  §  803.18  required 
manufacturers  and  user  facilities  to 
establish  and  maintain  MDR  event  files. 
Distributors  (including  importers)  were 
required  to  establish  and  maintain  MDR 
event  files  under  §  804.35.  Under  this 
rule,  §  803.18  is  modified  to  transfer  the 
recordkeeping  requirements  for 
importers  and  other  distributors  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  from  §804.35 
Recordkeeping  requirements  for 
distributors  (including  distributors  who 
are  importers)  of  cigarettes  or  smokeless 
tobacco  have  been  retained  in  §  804.35. 

Prior  to  the  program  change  reflected 
in  this  rule,  §  804.34  required 
distributors  (including  importers)  of  all 
medical  devices  to  establish  written 
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pru».,i!Uu.''o;.  !ur  oin^jluyLrt;  education. 
complaint  processing,  and 
documentation  of  infonnation  related  to 
MDR  reports.  Under  this  rule, 
distributors  of  medical  devices  other 
than  cigarettes  or  smokeless  tobacco  are 
no  longer  required  to  submit  MDR 
reports.  Accordingly,  they  are  no  longer 
subject  to  the  requirement  to  establish 
and  maintain  written  MDR  procedures 
although  distributors  are  required  to 
establish  device  complaint  Tiles  in 
accordance  with  21  CFR  820.198  Under 
this  rule,  the  requirement  for 
establishing  written  MDR  procedures  for 
importers  of  medical  devices  other  than 
cigarettes  or  smokeless  tobacco  is 
transferred  to  «( 803.17.  and  the 
requirements  for  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco  are 
retained  in  §804.34  The  agency  has 
estimated  a  one-time  burden  of  10 
hours,  annualized  over  a  period  of  5 
years,  for  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco  to 
establish  written  MDR  procedures  under 
§804.34. 

Prior  to  the  program  change  reflected 
in  this  rule.  §804.35  required 
distributors  (including  importers)  to 
establish  and  maintain  MDR  event  files 
Under  this  rule,  the  recordkeeping 
burdens  for  distributors  (including 
imporiers)  of  medical  devices  other  than 
cigarettes  or  smokeless  tobacco  have 
been  transferred  to  §803.18. 
Recordkeeping  requirements  for 
distributors  (including  distributors  who 
are  importers)  of  cigarettes  or  smokeless 
tobacco  are  retained  in  §  804.35. 

As  provided  in  5  CFR  1320.5(c)(1). 
collections  of  infonnation  in  a  direct 
final  rule  are  subject  to  the  procedures 
set  forth  in  5  CFR  1320.10.  Interested 
persons  and  organizations  may  submit 
comments  on  the  information  collection 
provisions  of  this  direct  final  rule  by 
July  13.  1998.  to  the  Dockets 
Management  Branch  (address  above) 

At  the  close  of  the  60-day  comment 
period.  FDA  will  review  the  comments 
received,  revise  the  information 
collection  provisions  as  necessary,  and 
submit  these  provisions  to  OMB  for 
review.  FDA  will  publish  a  notic-e  in  the 
Federal  Register  when  the  information 
collection  provisions  are  submitted  to 
OMB.  and  an  opportunity  for  public 
comment  to  OMB  will  be  provided  at 
that  time  Prior  to  the  effective  date  of 
the  direct  final  rule.  FDA  will  publish 
a  notice  in  the  Federal  Register  of 
OMB's  decision  to  approve,  modify,  or 
disapprove  the  information  collection 
provisions  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 


mlurmaiioii  uiuess  it  aispiays  a  current 
valid  OMB  control  number 

VII.  Request  for  Comments 

Interested  persons  may.  on  or  before 
July  27.  1998.  submit  to  the  Docket 
Management  Branch  (address  above) 
written  comments  regarding  this  rule. 
The  comment  period  runs  concurrently 
with  the  comment  period  for  the 
companion  proposed  rule.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m  .  Monday  through  Friday.  All 
comments  received  will  be  considered 
as  comments  regarding  the  companion 
proposed  rule  and  this  direct  final  rule. 
In  the  event  the  direct  final  rule  is 
withdrawn,  all  comments  received 
regarding  the  companion  proposed  rule 
and  this  direct  final  rule  will  be 
considered  comments  on  the  proposed 
rule 

List  ui  Mi!jj<t.ts  in  21  ( 1  R  Paris  rtU  f  dnil 
804 

Imports.  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  803 
and  804  are  amended  as  follows: 

PART  803     MFDICAl  OEVICF 
REPORTING 

1.  The  authority  citation  for  21  CFR 
part  803  continues  to  read  as  follows: 

Authority:  21  U.S.C  3S2.  360.  360i,  360], 
371.  374 

2.  Section  803.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  803  1     Scope 

(a)  This  part  establishes  requirements 
for  medical  device  reporting.  Under  this 
part,  device  user  facilities,  importers, 
and  manufacturers,  as  defined  in 
§803.3,  must  report  deaths  and  serious 
injuries  to  which  a  device  has  or  may 
have  caused  or  contributed,  must 
establish  and  maintain  adverse  event 
files,  and  must  submit  to  FDA  specified 
followup  and  summary  reports.  Medical 
device  distributors,  as  defined  in 
§  803.3.  are  also  required  to  maintain 
incident  files.  Furthermore, 
manufacturers  and  importers  are  also 
required  to  report  certain  device 
malfunctions.  These  reports  will  assist 
FDA  in  protecting  the  public  health  by 
helping  to  ensure  that  devices  are  not 


adulterated  or  misbranded  and  are  safe 
and  effective  for  their  intended  use. 

•  •  •  •  • 

3.  Section  803.3  is  amended  by 
redesignating  paragraphs  (m)  through 
(ee)  as  paragraphs  (n)  through  (ff). 
respectively;  by  revising  the  last 
sentence  of  the  introductory  text  of 
paragraph  (c),  paragraph  (c)(1).  and 
redesignated  paragraphs  (p)..(p)(l).  and 
(r)(2);  and  by  adding  paragraphs  (g)  and 
(m)  to  read  as  follows: 

§803.3     Oeflnltlons 

(c)   *    *    *  Manufacturers  and 
importers  are  considered  to  have 
become  aware  of  an  event  when: 

(1)  Any  employee  becomes  aware  of  a 
reportable  event  that  is  required  to  be 
reported  by  an  importer  within  10  days, 
or  by  a  manufacturer  within  30  days  or 
within  5  days  under  a  written  request 
from  FDA  under  §  803.53(b):  and 
■         •        •         ■         • 

(g)  Distributor  means,  for  the  purposes 
of  this  part,  any  person  (other  than  the 
manufacturer  or  importer)  who  furthers 
the  marketing  of  a  device  from  the 
original  place  of  manufacture  to  the 
person  who  makes  final  delivery  or  sale 
to  the  ultimate  user,  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper  or  labeling  of  the 
device  or  device  package.  One  who 
rep>ackages  or  otherwise  changes  the 
container,  wrapper,  or  labeling,  is  a 
manufacturer  under  §  803. 3(o)   For  the 
purposes  of  this  part,  distributors  do  not 
include  distributors  of  cigarettes  or 
smokeless  tobacco. 
***** 

(m)  Importer  means,  for  the  purp>oses 
of  this  part,  any  person  who  imports  a 
device  into  the  United  States  and  who 
furthers  the  marketing  of  a  device  from 
the  original  place  of  manufacture  to  the 
p>erson  who  makes  final  delivery  or  sale 
to  the  ultimate  user,  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
device  or  device  package.  One  who 
repackages  or  otherwise  changes  the 
container,  wrapper,  or  labeling,  is  a 
manufacturer  under  §  803. 3(o).  For  the 
purposes  of  this  part,  importers  do  not 
include  importers  of  cigarettes  or 
smokeless  tobacco. 
•         ■         «         «         * 

(p)  Manufacturer  or  importer  report 
number  means  the  number  that 
uniquely  identifies  each  individual 
adverse  event  report  submitted  by  a 
manufacturer  or  importer  This  number 
consists  of  three  parts  as  follows: 

(1)  The  FDA  registration  number  for 
the  manufacturing  site  of  the  reported 
device,  or  for  the  importer.  (If  the 
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manufacturing  site  or  the  importer  does 
not  have  a  registration  number.  P'D.\ 
will  assign  a  temporary  number  until 
the  site  is  officially  registered.  The 
manufacturer  or  importer  will  be 
informed  of  the  temporary  number.); 
*        *        •        •         • 

(2)  An  event  about  which 
manufacturers  or  importers  have 
received  or  become  aware  of 
information  that  reasonably  suggests 
that  one  of  their  marketed  devices: 

(i)  May  have  caused  or  contributed  to 
a  death  or  serious  injury;  or 

(ii)  Has  malfunctioned  and  that  the 
device  or  a  similar  device  marketed  b\ 
the  manufacturer  or  importer  would  be 
likely  to  cause  a  death  or  serious  injur\' 
if  the  malfunction  were  to  recur. 


§803  9     [Amendetf] 

4.  Section  803.9  Public  avnilability  of 
reports  is  amended  by  adding  "or'  after 
the  semicolon  at  the  end  of  paragraph 

*'  (c)(2),  by  removing  paragraph  (ci(3).  and 
by  redesignating  paragraph  (c)l4)  as 
paragraph  (c)(3) 

5.  Section  803  10  is  amended  by 
revising  the  heading  and  paragraphs 
{a)(2)  and  (c)(5),  and  by  adding 
paragraph  (b)  to  read  as  follows; 

§  803  10     General  description  of  reports 
required  from  user  facilities,  importers,  and 
rr»nufacturers. 

(a)  •  •  * 

(2)  User  facilities  must  suhnut  annual 
reports  as  described  in  §  803  3  3 

(b)  Importers  must  submit  MDR 
reports  of  individual  adverse  events 
Within  10  working  days  after  the 
importer  becomes  aware  of  an  MDR 
reportable  event  as  described  m  §803  3 
importers  must  submit  reports  of 
device-related  deaths  or  serious  injuries 
to  FDA  and  the  manufacturer  and 
reports  of  malfunc  tions  to  the 
manufa(  turer 

(0  '  •  * 

(5)  For  manufacturers  of  cigarettes  or 
smokeless  tobacco,  annual  certification 
to  FDA  of  the  number  of  MDR  reports 
filed  during  the  preceding  vear  as 
described  in  §803.57. 

§803.11     [Amended] 

»«   Section  80 :^  11  Obtaining  the  forms 
is  amended  ;n  the  first  sentence  by 
adding  the  word 

",  importers,"  after  the  phrase  "User 
facilities". 

7.  Section  803.12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  803. 1 2     Where  to  submit  reports 

(b)  Each  report  and  its  envelope  shall 
be  specifically  identified,  e.g.,  "User 


Facility  Report."  "Annual  Report, 
Importer  Report."  "Manufacturer 
Report,"  "5-Day  Report."  "Baseline 

Report."  etc 

§803.17    [Amended] 

8  Section  803  17  Written  MDR 
procedures  is  amended  in  the 
introductory  paragraph  by  adding  the 
word  ",  importers."  after  the  phrase 
"User  facilities  ' 

9.  Section  803  18  is  amended  by 
revising  the  heading,  the  first  sentence 
of  paragraphs  (a)  and  (b)(1)  introductory 
text,  paragraphs  ibl(l)(ii)  and  (b)(2),  and 
the  second  sentence  of  paragraph  (c), 
and  by  adding  paragraph  (d)  to  read  as 
follows: 

§  803. 1 8     Files  and  distributor  records. 

(a)  User  facilities,  importers,  and 
manufacturers  shall  establish  and 
maintain  MDR  event  files.  *  *  * 

(b)(1)  For  purposes  of  this  part,  "MDR 
event  files"  are  written  or  electronic 
files  maintained  by  user  facifities. 
importers,  and  manufacturers.  *  *  * 

(iij  Copies  of  all  MDR  forms,  as 
required  by  this  part,  and  other 
information  related  to  the  event  that  was 
submitted  to  FDA  and  other  entities 
(e.g.,  an  importer,  distributor,  or 
manufacturer). 

(2)  User  facilities,  importers,  and 
manufacturers  shall  permit  any 
authorized  FDA  employee  during  all 
reasonable  times  to  access,  to  copy,  and 
to  verify  the  records  required  by  this 
part. 

(c)    *    *    *  .Manufacturers  and 
importers  shall  retain  an  MDR  event  file 
relating  to  an  adverse  event  for  a  period 
of  2  years  from  the  date  of  the  event  or 
a  period  of  time  equivalent  to  the 
expected  life  of  the  device,  whichever  is 
greater   *  *  * 

(d)(1)  A  device  distributor  shall 
establish  device  complaint  files  in 
accordance  with  §820.198  of  this 
chapter  and  maintain  an  incident  record 
containing  any  information,  including 
any  written  or  oral  communication,  that 
alleges  deficiencies  related  to  the 
identity,  quality,  durability,  reliability, 
safety,  effectiveness,  or  performance  of 
a  device.  Device  incident  records  shall 
be  prominently  identified  as  such  and 
shall  be  filed  by  device. 

(2)  A  device  distributor  snaii  retain 
copies  ot  the  records  required  to  be 
maintained  under  this  section  for  a 
period  of  2  years  from  the  date  of 
inclusion  of  the  record  m  the  file  or  for 
a  period  of  time  equivalent  to  the  design 
and  expected  life  of  the  device, 
whichever  is  greater,  even  if  the 
distributor  has  ceased  to  distribute  the 
device  that  is  the  subject  of  the  record. 


IJj  A  aevice  aistriDutor  snau  maintain 
the  device  complaint  files  established 
under  this  section  at  the  distributors 
principal  business  establishment.  A 
distributor  that  is  also  a  manufacturer 
may  maintain  the  file  at  the  same 
location  as  the  manufacturer  maintains 
its  complaint  file  under  §§820.180  and 
820.198  of  this  chapter.  A  device 
distributor  shall  {>ermit  any  authorized 
FDA  employee,  during  all  reasonable 
times,  to  have  access  to.  and  to  copy  and 
verify,  the  records  required  by  this  part. 

§803  19     [Arrveoaed; 

10.  Section  803.19  Exemptions, 
variances,  and  alternative  reporting 
requirements  is  amended  by  adding  in 
paragraphs  (b)  and  (c)  the  word  ", 
importers,"  before  the  phrase  "or  user 
facility,"  and  by  adding  in  paragraph  (c) 
a  comma  after  the  word  "variance". 

11.  Section  803.20  is  amended  by 
revising  the  last  sentence  of 
introductory  text  of  paragraph  (a). 
paragraph  (a)(1).  and  the  first  sentence 
of  paragraph  (a)(2).  and  by  adding 
paragraph  rbif2i  tn  read  as  follows: 

§  803.20    How  to  report 

(a)  *  *   *  The  form  has  sections  that 
must  be  completed  by  all  reporters  and 
other  sections  that  must  be  completed 
only  by  the  user  facility,  importer,  or 
manufacturer. 

(1)  The  front  of  FDA  Form  3500A  is 
to  be  filled  out  by  all  reporters.  The 
front  of  the  form  requests  information 
regarding  the  patient,  the  event,  the 
device,  and  the  "initial  reporter"  (i.e., 
the  first  person  or  entity  that  submitted 
the  information  to  the  user  facility, 
manufacturer,  or  importer). 

(2)  The  back  part  of  the  form  contains 
sections  to  be  completed  by  user 

facilities,  importers,  and  manufacturers. 

*  *  « 

(b)  •   *   • 

(2)  Importers  are  required  to  submit 
MDR  reports  to  FDA  and  the  device 
manufacturer,  except  for  malfunctions 
which  are  reported  to  the  manufacturer 
only: 

(i)  Within  10  working  days  of 
becoming  aware  of  information  that 
reasonably  suggests  that  a  device  has  or 
may  have  caused  or  contributed  to  a 
death  or  serious  injury. 

(ii)  Within  10  working  days  of 
receiving  information  that  a  device 
marketed  by  the  importer  has 
malfunctioned  and  that  such  a  device  or 
a  similar  device  marketed  by  the 
importer  would  be  fikely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur. 
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§  803.22     [AmendMl] 

12.  Section  803.22  When  not  to  file  is 
amended  by  adding  in  paragraphs  (a) 
and  (b)(1)  the  word  ".  importer,"  after 
the  word  "facilitv" 

§  803.33    [Amended} 

13.  Section  803.33  Semiannual 
reports  is  amended  by  revising  the 
heading  to  read  "Annual  reports";  in 
introductory  text  of  paragraph  (a)  by 
removing  the  phrase  "(for  reports  made 
July  through  December)  and  by  July  1 
(for  reports  made  January  through 
June)":  in  introductory  text  of  paragraph 
(a)  and  paragraphs  (a)(5),  (a)(7) 
introductory  text,  and  (c)  by  removing 
the  word  "semiannual"  wherever  it 
appears  and  adding  in  its  place  the 
word  "annual";  in  paragraph  (a)(2)  by 
removing  the  phrase  "and  period,  e.g., 
January  through  June  or  July  through 
December";  and  by  adding  in  paragraph 
(a)(7)(vi)  the  word  "importer,"  after  the 
word  "distributor,". 

14.  Subpart  D,  consisting  of  §§  803.40 
and  803.43,  is  added  to  read  as  follows: 

Subpart  D — Importer  Reporting 
Requirements 

Sw 

803  40    Individual  adverse  event  reporting 

requirements;  importers. 
803.43    Individual  adverse  event  report  data 

elements. 

Subpart  D— 4mcH-frrpr  Reporting 
Requirements 

§803.40     ln<1lviclu,ii  .KlworsKS  t-tonl 
reporting  r«q,  en 'i«n!s   importer*. 

la)  An  unportcr  shall  submit  to  FDA 
a  report,  and  a  copy  of  such  report  to  the 
manufacturer,  containing  the 
information  required  by  §  803.43  on 
FDA  form  3500A  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
the  importer  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individuals,  or  medical  or  scientific 
literature,  whether  published  or 
unpublished,  that  reasonably  suggests 
that  one  of  its  marketed  devices  may 
have  caused  or  contributed  to  a  death  or 
serious  injury. 

(b)  An  importer  shall  submit  to  the 
manufacturer  a  report  containing 
information  required  by  §803.43  on 
FDA  form  3500A,  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
the  importer  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individuals,  or  through  the  importer's 
own  research,  testing,  evaluation, 
servicing,  or  maintenance  of  one  of  its 
devices,  that  one  of  the  devices 
marketed  by  the  importer  has 


malfunctioned  and  that  such  device  or 
a  similar  device  marketed  by  the 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur 

f  803.43     individual  advers«  event  report 
data  elements. 

(a)  Each  importer  that  submits  a 
report  on  an  MDR  reportable  event  shall 
complete  and  submit  the  applicable 
portions  of  FDA  form  3500A  in  so  far  as 
the  information  is  known  or  should  be 
known  to  the  importer,  and  submit  it  to 
FDA.  and  to  the  manufacturer  as 
reouired  by  §803.40. 

(b)  Each  importer  shall  submit  the 
information  requested  on  FDA  form 
3500A.  including: 

(1)  Identification  of  the  source  of  the 
report. 

(i)  Tyi>e  of  source  that  reported  the 
event  to  the  importer  (e.g.,  lay  user 
owner,  lay  user  lessee,  hospital,  nursing 
home,  outpatient  diagnostic  facility, 
outpatient  treatment  facility,  ambulatory 
surgical  facility); 

(ii)  Importer  report  number; 

(iii)  Name,  address,  and  telephone 
number  of  the  source  that  reported  the 
event  to  the  importer  (e.g.,  distributor, 
user  facility,  practitioner,  etc.);  and 

(iv)  Name  of  the  manufacturer  of  the 
device. 

(2)  Date  information. 

(i)  The  date  of  the  occurrence  of  the 
event; 

(ii)  The  date  the  source  that  reported 
the  event  to  the  importer  became  aware 
of  the  event; 

(iii)  The  date  the  event  was  reported 
to  the  manufacturer  and/or  FDA;  and 

(iv)  The  date  of  this  report. 

(3)  The  type  of  MDR  reportable  event 
(e.g.,  death,  serious  illness,  serious 
injury,  or  malfunction),  and  whether  an 
imminent  hazard  was  involved; 

(4)  Patient  information  including  age, 
sex,  diagnosis,  and  medical  status 
immediately  prior  to  the  event  and  after 
the  event; 

(5)  Device  information  including 
brand  and  labeled  name,  generic  name, 
model  number  or  catalog  number  or 
other  identifying  numbers,  serial 
number  or  lot  number,  purchase  date, 
expected  shelf  life/expiration  date  (if 
applicable),  whether  the  device  was 
labeled  for  single  use.  and  date  of 
implant  (if  applicable): 

(6)  Maintenance/service  information 
data  including  the  last  date  of  service 
performed  on  the  device,  where  service 
was  performed,  whether  service 
documentation  is  available,  and 
whether  service  was  in  accordance  with 
the  service  schedule; 

(7)  Whether  the  device  is  available  for 
evaluation  and.  if  not.  the  disposition  of 
the  device; 


(8)  Description  of  the  event, 
including: 

(i)  Who  was  operating  or  using  the 
device  when  the  event  occurred; 

(ii)  Whether  the  device  was  being 
used  as  labeled  or  as  otherwise 
intended; 

(iii)  The  location  of  the  event; 

(iv)  Whether  there  was  multi-patient 
involvement,  and  if  so,  how  many 
patients  were  involved; 

(v)  A  list  of  any  other  devices  whose 
performance  may  have  contributed  to 
the  event  £uid  their  manufacturers,  and 
the  results  of  any  analysis  or  evaluation 
with  respect  to  such  device  (or  a 
statement  of  why  no  analysis  or 
evaluation  was  performed);  and 

(vi)  A  complete  description  of  the 
event  including,  but  not  limited  to,  what 
happened,  how  the  device  was 
involved,  the  nature  of  the  problem, 
patient  followup/treatment  required, 
and  any  environmental  conditions  that 
may  have  influenced  the  event. 

(9)  The  results  of  any  analysis  of  the 
device  and  the  event,  including: 

(i)  The  method  of  the  evaluation  or  an 
explanation  of  why  no  evaluation  was 
necessary  or  possible; 

(ii)  The  results  and  conclusions  of  the 
evaluation: 

(iii)  The  corrective  actions  taken;  and 

(iv)  The  degree  of  certainty 
concerning  whether  the  device  caused 
or  contributed  to  the  reported  event; 

(10)  The  name,  title,  address. 
telephone  number,  and  signature  of  the 
person  who  prepared  the  report. 

§  803  5«     (Amended] 

15.  Section  aU3  56  Supplemental 
reports  is  amended  in  the  introductory 
paragraph  and  in  paragraphs  (a)  and  (b) 
by  adding  the  words  "or  importer"  after 
the  word  "manufacturer". 

§803.57     (Amended] 

16  Section  au3.57  Annual 
certification  is  amended  in  paragraphs 
(a)  and  (d)  by  removing  the  word 
"manufacturers"  wherever  it  appears 
and  by  adding  in  its  place  the  phrase 
"manufacturers  of  cigarettes  or 
smokeless  tobacco",  and  in  paragraphs 
(b).  (c)(1).  and  (d)  by  removing  the  word 
"manufacturer"  wherever  it  appears  and 
adding  in  its  place  the  phrase 
"manufacturer  of  cigarettes  or  smokeless 
tobacco" 

PART  804— MEDICAL  DEVICE 
REPORTING  FOR  DISTRIBUTORS  OF 
CIGARETTES  OR  SMOKELESS 
TOBACCO 

17.  The  authority  citation  for  21  CFR 
part  804  continues  to  read  as  follows: 

Authority:  21  U.S.C.  352.  360,  360i.  360j, 
371.374. 
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18.  Part  804  is  amended  by  revising 
the  heading  to  read  as  set  forth  above 

19   Section  804.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§804.1     Scope. 

(a)  FDA  is  requiring  distributors  of 
cigarettes  or  smokeless  tobacco  to  report 
deaths,  serious  illnesses,  and  serious 
injuries  that  are  attributed  to 
contamination  of  a  cigarette  or 
smokeless  tobacco  product  Distributors 
of  cigarettes  or  smokeless  tobacco  are 
also  required  to  submit  a  report  to  FDA 
annually  certif\'ing  the  number  of 
medical  device  reports  filed  during  the 
preceding  vear.  or  that  no  reports  were 
filed  These  reports  enable  FD.\  to 
protect  the  public  health  by  helping  to 
ensure  that  these  products  are  not 
adulterated  or  misbranded  and  are 
otherwise  safe  and  effective  for  their 
intended  use.  In  addition,  distributors  of 
cigarettes  or  smokeless  tobacco  are 
required  to  establish  and  maintain 
complaint  files  or  incident  files  as 
described  in  §  804.35.  and  to  permit  any 
authorized  FDA  employee  at  all 
reasonable  times  to  have  access  to,  and 
to  copy  and  verify,  the  records 
contained  in  this  file  This  part 
supplements,  and  does  not  supersede, 
other  provisions  of  this  subchapter, 
including  the  provisions  of  part  820  of 
this  chapter 

•  •  .      •         •         * 

20.  Section  804.3  is  amended  by 

revising  paragraph  (d).  and  in 
paragraphs  (m)(l)  and  lm)(2)  by  adding 
the  phrase  "related  to  the  contamination 
of  cigarettes  or  smokeless  tobacco"  after 
the  word  "event'  to  read  as  follows: 

§804.3     Definitions. 

*  *         «  *  * 

(d)  Distributor  means,  for  the  purpose 
of  this  part,  any  person  who  furthers  the 
distribution  of  cigarettes  or  smokeless 
tobacco,  whether  domestic  or  imported, 
at  any  point  from  the  original  place  of 
manufacture  to  the  person  who  sells  or 
distributes  the  product  to  individuals 
for  personal  consumption,  but  who  does 
not  repackage  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
product  package.  Common  carriers  are 
not  considered  distributors  for  the 
purposes  of  this  part. 


§  804.25    [Amended] 

21    Section  804.25  Reports  by 
distributors  is  amended  m  paragraph 
ta)(l)  by  removing  the  words  "a  device" 
and  adding  in  their  place  the  phrase 
"contamination  of  a  cigarette  or 
smokeless  tobacco  product";  in 
paragraph  (a)(2)  by  removing  the  phrase 
one  of  its  marketed  devices"  and 


adding  in  its  place  the  phrase 
"contamination  of  one  of  its  cigarette  or 
smokeless  tobacco  products",  and  by 
removing  paragraph  (c). 

Dated  May  1.  1998 
William  B.  Schultz. 
Depu  fv  Commissioner  for  Policy. 
;FR  Doc  9ft-12614  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1240 
[Docket  No.  97P-0418] 

Revocation  of  Lather  Brushes 
Regulation 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  .-evoking  its 

regulation  pertaining  to  the  treatr.ient. 

sterilization,  handling,  storage,  marking, 

and  inspection  of  lather  brushes  FD.'K  is 

revoking  this  regulation  because  tne 

regulation  is  no  longer  necessary  to 

protect  the  public  health 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  L.  Chao,  Policy  Development  and 

Coordination  Staff  (HF-23).  Food  and 

Drug  Administration,  5600  Fishers 

Lane,  Rockville.  MD  20857   301-827- 

3380 

DATES:  This  final  rule  is  effective  June 

11, 1998 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  October  20. 
1997  (62  FR  54398),  FDA  proposed  to 
revoke  a  regulation  pertaining  to  the 
treatment,  sterilization,  handling. 
storage,  marking,  and  inspection  of 
lather  brushes.  The  preamble  to  the 
proposal  explained  that  the  lather  brush 
regulation  was  originally  published  in 
1949  by  the  Federal  Security  Agency 
and  was  intended  to  prevent  cases  of 
cutaneous  anthrax  through  lather 
brushes  made  from  animal  hair  or 
bristles.  A  Government  reorganization 
transferred  the  Federal  Securitv 
Agency's  functions  to  the  then- 
Department  of  Health,  Education,  and 
Welfare  (now  knowTi  as  the  Department 
of  Health  and  Human  Services),  and 
responsibility  for  the  rule  was  later 
assigned,  in  1975,  to  FDA.  The  rule  was 
codified  at  §  1240,70  (21  CFR  1240. 70J. 

FDA  proposed  to  revoke  the 
regulation  because  it  was  unaware  of 


any  reliance  on  the  lather  brush 
requirements  or  of  any  current  concerns 
associated  with  lather  brushes  and 
because  the  regulation  was  no  longer 
necessary  to  protect  the  public  health. 
The  proposal  also  noted  that  the  then- 
Center  for  Disease  Control  (now  the 
Centers  for  Disease  Control  and 
Prevention)  revoked  a  similar  lather 
brush  regulation  in  1985  on  the  grounds 
that  no  case  of  cutaneous  anthrax  in  the 
United  States  had  been  associated  with 
lather  brushes  since  1930. 

FDA  received  no  comments  on  the 
proposal.  Consequently,  this  final  rule 
revokes  §1240. 70 

II   Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibifity  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  final  rule 
eliminates  certain  manufacturing 
requirements  for  lather  brushes,  the 
agency  certifies  that  the  final  rule  will 
not  have  e  significant  economic  impact 
on  a  substantial  numtjer  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

III.  Enviromnentai  Impact 

The  agency  has  determined  under  21 
CFR  25,30(hj  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

IV    Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information  Therefore,  cleanmce  by 
the  Office  of  Management  and  Budget 
under  the  Paperworlt  Reduction  Act  of 

1995  is  no!  rf^ouired. 
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List  of  Subiecls  in  21  CFR  Pari  1240 

Communicable  diseases,  Public 
health.  Travel  restrictions,  Water 
supply 

Therefore,  under  the  Public  Health 
Service  Act  and  under  the  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  1240  is 
amendpH  as  follows 

PART    t.M,,.      CONTROL  OF 
COMMUNtCAfU^t    OiSf  4SES 

1.  The  authonty  citation  for  part  1240 
continues  to  read  as  follows: 

Authority:  42  U  S  C   216.  243.  264,  271. 

11240.70    (R«fnov«d] 

2.  Section  1240.70  Lather  brushes  is 
removed. 

IDaled  Mav  4,  1998 
WiUiam  K.  Hubb«rd. 

Associate  Commissioner  for  Policy 

Coordination 

IFRDoc  98-12450  Filed  5-11-98,  8:45  ami 
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ENVIRONM(  N  '  AL  PROTECTION 
AGENCY 

40  CFR  Part  63 

IA£>-^"RL-e011-«l 

RtN20«0-AC19 

National  Emission  Standards  for 
Hazarrlcus  Air  PoHutants  lor  Source 

C  J » f»q< >r]f>s    :■  r i^arx ic  Hazardous  Air 
Puiiutdnts  t-  rom  itie  Synthotic  Organic 
Chemical  Manufacturing  Industry 

aoenCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  Amendments. 

SUMMARY:  This  action  promulgates  final 
amendments  to  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories,  Organic 
Hazardous  Air  Pollutants  from  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  by 
adding  tetrahydrobenzaldehyde  (THBA) 
and  crotonaldehyde  to.  and  removing 
acetaldol  from,  the  list  of  chemical 
production  processes.  The  amendment 
also  establishes  a  separate  compliance 
date  of  3  years  from  final  action  for 
subparts  F  and  G  of  part  63  and  1  year 
from  final  action  for  subpart  H  of  part 
63  for  the  THBA  and  crotonaldehyde 
production  processes.  The  EPA  is  also 
making  a  change  to  clarify  compliance 
demonstration  requirements  for  flexible 
operation  units. 

This  action  implements  section  112(d) 
of  the  Clean  Air  Act  as  amended  in  1990 


(the  Act),  which  requires  the 
Administrator  to  regulate  emissions  of 
hazardous  air  pollutants  (HAP)  listed  in 
section  112(b)  of  the  Act.  The  intended 
effect  of  this  rule  is  to  protect  the  public 
by  requiring  new  and  existing  major 
sources  to  control  emissions  of  HAP  to 
the  level  reflecting  application  of  the 
maximum  achievable  control 
technology.  This  action  also  amends  the 
initial  list  of  source  categories  of  HAP 
required  by  section  1 12(c)  of  the  Act  by 
removing  THBA  production  from  the 
list  of  categories  of  major  sources. 
EFFECTIVE  DATE:  Mav  12    IQQfi 
FOB  FURTHER  INFOflMATlON  CONTACT:  For 

information  concerning  this  action 
contact  Mr.  John  Schaefer  at  (919)  541- 
0296.  Organic  Chemicals  Group. 
Emission  Standards  Division  (MD-13). 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711 
SURPtEMEN'AP'    nforvatkdn: 

I.  Reguliitpti  hiitiiio  diid  Background 
Informatttn 

A.  Regulated  Entities 

The  regulated  category  and  entities 
affected  by  this  action  include: 


Category 


Industry 


Regulated  entities 


Faotfties  tttat  produce 

letrahydrooerualdenyde;  facili- 
ties that  produce 
crotonaldehyde 

Synthetic  organic  chemical  manu- 
lactunng  industry  (SOCMI) 
units,  eg,  pfoducers  o(  ben- 
zene, toluene,  or  any  other 
chemical  listed  in  Tattle  1  of  40 
CFR  part  63.  subpart  F 


This  table  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  the  revisions  to  the 
regulation  affected  by  this  action. 
Entities  potentially  regulated  by  the 
HON  are  those  which  produce  as 
primary  intended  products  any  of  the 
chemicals  listed  in  table  1  of  40  CFR 
part  63,  subpart  F  or  facilities  producing 
THBA  or  crotonaldehyde  and  that  are 
located  at  facilities  that  are  major 
sources  as  defined  in  section  112  of  the 
Clean  Air  Act  (CAA).  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  40  CFR 
63.100,  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
information  contact  section. 

With  today's  action,  EPA  is  making 
production  of  THBA  and 
crotonaldehyde  subject  to  subparts  F,  G. 


and  H  of  40  CFR  Part  6  <   s,,bparts  F.  G, 
and  H  of  40  CFR  Part  63  establish 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  (57  FR 
62607)  This  rule  is  commonly  referred 
to  as  the  hazardous  organic  NESHAP  or 
the  HON.  The  HON  rule  applies  to 
SOCMI  facilities  located  at  major 
sources  and  affects  approximately  310 
facilities  nationwide.  These  SOCMI 
facilities  include  those  that  produce  one 
or  more  of  the  synthetic  organic 
chemicals  listed  in  Table  1  of  Subpart 
F  and  that  either  (1)  use  an  organic  HAP 
as  a  reactant  or  (2)  produce  an  organic 
HAP  in  the  process.  Emission  points 
within  these  facilities  affected  by  the 
rule  are  process  vents,  storage  vessels, 
transfer  operations,  equipment  leaks, 
and  wastewater  collection  systems. 
Processes  producing  THBA  were  not 
included  on  the  list  of  SOCMI  processes 
to  be  regulated  under  the  HON, 
Crotonaldehyde  production  was 
removed  from  the  list  of  SOCMI 
processes  to  be  regulated  by  the  HON 
when  the  rule  was  issued  in  April  1994. 
Crotonaldehyde  production  was  deleted 
because  available  information  indicated 
that  this  chemical  was  no  longer 
produced  in  the  United  States  Because 
EPA  has  since  learned  th<)t 
crotonaldehyde  is  still  produced  in  the 
United  States,  in  today's  action  EPA  is 
adding  crotonaldehyde  production  to 
the  HON. 

II.  Summary  of  Changes  to  Rule 

A.  Addition  of  THBA  Production 

Tetrahydrobenzaldehyde  production 
was  included  as  a  source  of  HAP 
emissions  under  the  source  category  of 
butadiene  dimers  production  on  the 
initial  list  of  source  categories  selected 
for  regulation  under  Section  112(c)  of 
the  Act  published  on  July  16.  1992  (57 
FR  31576)  and  was  scheduled  for 
control  by  November  1997  on  the 
section  112(e)  source  category  schedule 
(58  FR  63941).  Although  the  initial 
source  category  list  clearly  identified 
THBA  production  as  being  included  in 
the  butadiene  dimers  production  source 
category,  the  butadiene  dimers  name 
was  a  misnomer.  Consequently,  the 
butadiene  dimers  production  source 
category  was  changed  to 
tetrahydrobenzaldehyde  production  by 
a  source  category  list  maintenance 
action  finalized  on  June  4.  1996  (61  FR 
28197).  Today's  action  will  add  THBA 
production  to  the  list  of  HON-affected 
chemicals. 

THBA  is  produced  by  reacting  1.3- 
butadiene  and  acrolein  together.  Both 
1,3-butadiene  and  acrolein  are  HAPs 
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and  are  emitted  during  the  production 
process.  At  this  time,  only  one  facility 
in  the  nation  manufactures  THB.A.  and 
it  is  not  expected  that  additional 
facilities  will  begin  producing  THR.A 
The  THB.A  production  unit  is  co-iocated 
with  other  SOCMI  production  units  to 
which  the  HON  is  applicable.  In 
addition,  the  emissions  points  and  air 
pollution  control  measures  applied  are 
identical  to  those  encountered  in  these 
co-located  SOCMI  units 

THBA  IS  used  in  the  manufacture  of 
paint  additives.  The  produc:t  is  similar 
to  other  SOCMI  products  on  the  list  of 
HON-affected  chemicals  in  that  it  is  an 
intermediate  organic  chemical  used  in 
the  manufacture  of  other  organic 
chemicals.  The  production  of  THBA 
was  not  included  in  the  HON  initially, 
because  EPA  was  unaware  of  THBA's 
similarities  to  other  SOCMI  chemicals. 
Had  EPA  been  aware  of  these 
similarities  THBA  would  have  been 
included  in  the  list  of  affected  HON 
chemicals  in  the  initial  HON 
rulemaking  and  subject  to  the 
requirements  in  the  HON 

The  EPA  considers  THBA  production 
to  be  a  batch  process  for  purposes  of 
equipment  leaks  since,  the  process 
operates  over  only  a  short  operating 
cycle  before  experiencing  significant 
fouhng  (plugging)  in  the  reaction 
system,  requiring  the  system  to  be 
shutdown  and  the  equipment  cleaned. 
Due  to  the  frequent  shutdown  and 
equipment  cleaning  cycle,  the  process  is 
classified  as  a  batch  process  for 
purposes  of  subpart  H. 

Tne  effect  of  today's  action  is  twofold. 
First,  it  subjects  facilities  manufacturing 
THBA  to  the  provisions  of  40  CFR  part 
63,  subparts  F,  G.  and  H.  Although  an 
assessment  of  the  impacts 
(environmental,  cost,  economic,  or 
other)  associated  with  this  action  has 
not  been  conducted,  the  EPA  believes 
that  the  impact  on  the  THBA  production 
unit  will  be  no  more  or  less  severe  than 
those  imposed  on  the  other  SOCMI 
production  processes  already  affected. 
Second,  it  overrides  the  need  to  write  a 
separate  regulation  for  the  THBA 
production  source  category. 
Consequently,  the  THBA  production 
source  category  ;•-  *)>-,n\:  r^Tnoved  from 
the  list  of  HAP-^'i:ii-ti!i):;  source 
categories  published  pursuant  to 
Section  112(c)  of  the  Act  because  it  is 
being  subsumed  under  the  HON  rule. 
The  EPA  does  not  believe  that  the 
development  of  a  separate  rule  for  this 
source  category  is  justified  or  would 
result  in  a  different  control  level  than 
that  required  under  the  HON  Today's 
action  is  consistent  with  the  source 
category  schedule,  which  requires 
regulation  of  THBA  production 


(originally  listed  as  butadiene  dimers 
productionj  by  November  1997 

With  respect  to  the  issue  of  whether 
the  addition  of  the  THBA  production 
source  categor,  to  the  population  of 
SOCMI  sources  regulated  by  the  HON 
would  alter  the  maximum  achievable 
control  technology  (MACT) 
determinations  made  for  the  HON  rule, 
it  has  been  concluded  that  since  the 
emission  points  and  air  pollution 
control  measures  at  the  only  facility 
known  to  manufacture  THBA  are 
similar  to  those  at  other  SOCMI  sources, 
the  HON  MACT  floor  determination 
would  be  unaffected. 

This  action  establishes  compliance 
dates  for  THBA  production  units  of  1 
year  from  the  date  this  action  is 
published  for  subpart  H  of  this  part  and 
3  years  from  the  date  this  action  is 
published  for  subparts  F  and  G  of  this 
part  The  compliance  date  of  three  years 
from  the  date  of  this  action  for 
compliance  with  subparts  F  and  G  of 
this  part  is  to  allow  time  for  retrofitting 
of  controls  and  evaluation  of  control 
requirements  in  the  one  known  facihty. 
A  facility  has  one  year  from  today  for 
compliance  with  subpart  H  of  this  part. 
One  year  is  believed  to  provide 
sufficient  time  to  establish  the 
equipment  leak  monitoring  program  and 
recordkeeping  system.  These  time 
periods  are  consistent  with  the 
compliance  times  provided  for  sources 
originally  subject  to  the  HON  rule. 

B.  Addition  of  Crotonaldehyde 
Production  and  Removal  of  Acetaldol 
Production 

Today's  action  adds  crotonaldehyde 
production  to  the  chemical  production 
processes  subject  to  the  HON  and 
establishes  a  new  compliance  date  for 
crotonaldehyde  chemical  manufacturing 
process  units.  In  addition,  today's  action 
removes  acetaldol  production  processes 
from  the  applicability  of  the  HON  by 
removing  this  chemical  from  table  1  of 
subpart  F. 

In  the  April  22.  1994  rule,  EPA  made 
several  changes  to  the  proposed  lists  of 
chemical  products  to  correct  errors  and 
to  remove  chemicals  no  longer 
commercially  produced  in  the  United 
States  One  of  the  chemical  products 
removed  from  the  list  of  SOCMI 
chemicals  in  the  April  1994  notice, 
based  upon  the  belief  that  it  was  no 
longer  commercially  produced  in  the 
United  States,  was  crotonaldehyde. 
Since  April  1994,  EPA  has  learned  that 
this  removal  was  an  error  because 
crotonaldehyde  is  produced  by  at  least 
one  facility  in  the  United  States.  The 
EPA  has  also  learned  that  acetaldol, 
which  was  retained  on  table  1  of  subpart 
F  in  the  April  1994  rule,  is  an  unstable 


intermediate  which  is  used  to  produce 
either  crotonaldehyde  or  1,3-butylene 
glycol,  and  is  therefore  not  itself  a 
product  appropriate  for  inclusion  on 
table  1  of  subpart  F.  Based  on  the 
January  17,  1997  amendments  to  the 
HON  (62  FR  2721),  EPA  believes  that 
acetaldol  production  operations  are 
more  appropriately  considered  unit 
operations  part  of  crotonaldehyde  or 
1,3-butylene  glycol  chemical 
manufacturing  process  units.  Therefore, 
the  EPA  is  revising  table  1  of  subpart  F 
by  removing  acetaldol.  Crotonaldehyde 
production  is  being  added  to  subpart  F 
as  a  regulated  process.  No  action  is 
needed  for  1 ,3-butylene  glycol  because 
that  chemical  is  already  listed  in  table 
1  of  subpart  F. 

This  action  creates  a  new  compliance 
date  for  crotonaldehyde  chemical 
production  process  units  because  of  the 
confusion  caused  by  listing  a 
nonisolated  intermediate  chemical 
product  instead  of  the  correct  final 
product.  The  new  compliance  date  is  3 
years  from  today  for  compliance  with 
subparts  F  and  G  of  this  part  to  allow 
time  for  retrofitting  of  controls  and 
evaluation  of  control  requirements  in 
the  one  known  facility.  A  compliance 
date  of  1  year  from  today  is  being  used 
for  compliance  with  subpart  H  of  this 
part.  One  year  is  believed  to  provide 
sufficient  time  to  establish  the 
equipment  leak  monitoring  program  and 
recordkeeping  system.  These  time 
periods  are  consistent  with  the 
compliance  times  provided  for  sources 
originally  subject  to  the  HON  rule. 

C.  Clarification  of  Compliance 
Demonstration  Requirements  for 
Flexible  Operation  Units 

In  today's  action.  EPA  is  adding  a  new 
paragraph  (b)(6)  to  §63  103  of  subpart  F 
to  clarify  the  compliance  demonstration 
requirements  for  flexible  operation 
units.  This  amendment  revises  the  rule 
to  clarify  that  performance  tests  and 
monitoring  parameter  ranges  are  to  be 
based  on  operating  conditions  present 
during  production  of  the  primary 
product.  The  April  1994  rule  was  not 
clear  on  this  point  due  to  a  drafting 
oversight.  This  change  is  being  added 
because  some  owners  and  operators 
have  expressed  concerns  that  the  rule 
could  be  interpreted  as  requiring 
installation  of  additional  controls  for 
periods  when  the  flexible  operation  unit 
is  producing  a  product  other  than  the 
primary  product.  It  is  not  the  EPA's 
intent  that  the  rule  be  interpreted  in  this 
manner.  Therefore,  for  the  purposes  of 
compliance  with  this  rule,  additional 
controls  are  not  required  when 
producing  products  other  than  the 
primary  product.  The  EPA  has  also 
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recently  learned  that  there  are  questions 
whether  the  rule  requires  owners  or 
operators  to  develop  parameter 
monitoring  ranges  appropriate  for  each 
product  produced  by  a  flexible 
operation  unit  or  to  develop  parameter 
monitoring  ranges  for  operating 
conditions  during  production  of  the 
primary  product  of  the  flexible 
operation  unit.  The  need  for 
clarifu  ation  of  these  aspecis  of 
compliance  demonstration  became 
apparent  as  facilities  were  completing 
compliance  planning  and  demonstration 
activities  for  the  April  1997  compliance 
deadline.  This  revision  will  make  the 
rule  consistent  with  the  assumptions 
that  EPA  used  in  deriving  the  cost 
(including  the  recordkeeping  and 
reporting  burden)  estimates  used  in 
support  of  the  April  1994  rule.  Based  on 
conversations  with  several  industry 
representatives.  EPA  believes  that 
today's  action  is  generally  consistent 
with  industry's  understanding  of  the 
rule.  Today's  clarification  is  not 
expected  to  increase  the  cost  or  burden 
of  demonstrating  compliance  with  the 
HON. 

D.  Public  Comment  on  the  August  22. 
1997  Proposal 

Three  comment  letters  were  received 
on  the  August  22.  1997  Federal  Register 
document  that  proposed  changes  to  this 
rule.  All  comments  received  were  from 
industry  representatives,  While  the 
comments  received  were  supportive  of 
the  proposed  amendments  they 
expressed  concern  with  the 
applicability  of  the  rule  and  clarity  of 
the  proposed  changes.  The  EPA  has 
considered  these  comments  and  has 
made  one  minor  change  to  the  final  rule, 
and  added  additional  language  to  the 
preamble  to  clarify  the  compliance 
demonstration  procedures  for  flexible 
operation  units.  The  response  to  these 
comments  may  be  obtained  over  the 
Internet  at  http://www.epa.gov/ttn  or 
from  the  EPAs  Technology  Transfer 
Network  (TTN).  The  TTN  is  a  network 
of  electronic  bulletin  boards  operated  by 
the  Office  of  Air  Quality  Planning  and 
Standards.  The  service  is  free,  except  for 
the  cost  of  a  phone  call.  Dial  (919)  541- 
5742  for  up  to  a  14,400  bits  per  second 
modem.  Select  TTN  Bulletin  Board: 
Clean  Air  Act  Amendments  and  select 
menu  item  Recently  Signed  Rules.  If 
more  information  on  TTN  is  needed, 
contact  the  systems  operator  at  (919) 
541-5384. 

III.  Administrative 

A.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 


collection  requirements  contained  in  the 
rule  under  the  Provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0282.  An 
Information  Collection  Request  (ICR) 
document  was  prepared  by  the  EPA 
(ICR  No.  1414.03)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137):  401  M  St.,  SW.;  Washington  DC 
20460  or  by  calling  (202)  260-2740. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
Chapter  15. 

Today's  action  neither  adds  new 
respondents  nor  is  it  anticipated  to 
increase  the  number  of  responses.  The 
increase  in  the  number  of  effected 
processing  units  is  less  than  V2  percent. 
Since  this  action  does  not  substantially 
change  the  information  collection,  the 
ICR  has  not  been  revised. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  a 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  u.ser  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  HON  rule  promulgated  on  April 
22,  1994  was  considered  "significant" 
under  Executive  Order  12866,  and  a 
regulatory  impact  analysis  was 
prepared.  The  amendments  issued  today 
apply  to  one  additional  process  unit  at 
two  facilities.  These  facilities  are 
already  well  controlled.  It  is  not  certain 
what  additional  control  will  be  required 
as  a  result  of  this  action.  Regardless  of 
the  final  assessment  of  additional 


controls  at  these  two  facilities,  the  EPA 
believes  that  application  of  the  HON  to 
these  facilities  will  have  a  negligible 
impact.  The  clarification  of  the 
compliance  demonstration  requirements 
for  flexible  of)eration  units  is  believed  to 
be  consistent  with  industry 
understanding  of  the  rule,  and  is  not 
believed  to  create  additional  impacts. 
For  these  reasons,  the  regulatory  action 
is  considered  "not  significant." 

C.  Regulatory  Flexibility 

The  EPA  has  determined  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  government  jurisdictions.  See  the 
April  22.  1994  Federal  Register  (59  FR 
19449)  for  the  basis  for  this 
determination.  This  amendment  to  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  rule  will  apply  the 
requirements  of  the  HON  rule  to  an 
additional  process  unit  at  two  facilities 
and  only  imposes  negligible 
recordkeeping  costs  on  those  facilities. 
The  additional  recordkeeping  costs  are 
not  expected  to  create  a  burden  for 
either  of  the  regulated  entities. 
Furthermore,  neither  of  these  regulated 
entities  is  a  small  business.  The 
amendment  to  §63. 103(b)(6)  is  a 
clarification  of  an  existing  requirement, 
and  this  clarification  is  not  expected  to 
increase  control  requirements  or  burden 
of  the  rule. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  ef  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  by  5  U.S.C.  804(2). 

E.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  the  EPA 
must  prepare  a  budgetary  impact 
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statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  EPA  must  select 
the  least  costly,  most  cost-effective  or 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  ihe 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  today's 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector 
Therefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  action. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  .^ir 
pollution  control.  Hazardous 
substances,  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  1. 1998. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

.\uthority:  42  U.S.C.  7401.  et  seq. 

Subpart  F — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 

2.  Section  63.100  is  amended  as 
follows: 

a.  By  revising  paragraphs  (b)(1),  (d) 
introductory  text,  (d)(3)  introductory 
text,  the  first  sentence  of  paragraph 
(g)(2)(iii),  the  first  sentence  of  paragraph 
(h)(2)(iv),  the  first  sentence  of  paragraph 
(i}(2)(iv},  (k)  introductory  text,  (l){l)(ii). 
(l)(2)(ii): 

b.  By  adding  paragraphs  (b)(l)(i), 
(b)(l)(ii),  (d)(4).  (g)(2)(iii)(A), 
(g)(2)(iii)(B).  (h)(2)(iv)(A),  (h)(2)(iv)(B). 
(i)(2)(iv)(A).  (i)(2)(iv)(B),  and  (p). 

The  revisions  and  additions  read  as 
follows: 


§  63.100    Applicability  and  designation  of 
source. 

*  *         *         •         « 

(b)  *  *  • 

(1)  Manufacture  as  a  primary  product 
one  or  more  of  the  chemicals  listed  in 
paragraphs  (b)(l)(i)  or  (b)(l)(ii)  of  this 
section, 

(i)  One  or  more  of  the  chemicals  listed 
in  table  1  of  this  subpart;  or 

(ii)  One  or  more  of  the  chemicals 
listed  in  paragraphs  (b)(l)(ii)(A)  or 
(b)(l](ii)(B)  of  this  section: 

(A)  Tetrahydrobenzaldehyde  (CAS 
Number  100-50-5);  or 

(B)  Crotonaldehyde  (CAS  Number 
123-73-9). 
***** 

(d)  The  primary  product  of  a  chemical 
manufacturing  process  unit  shall  be 
determined  according  to  the  procedures 
specified  in  paragraphs  (d)(1),  (d)(2). 
(d)(3),  and  (d)(4)  6f  this  section. 
***** 

(3)  For  chemical  manufacturing 
process  units  that  are  designed  and 
operated  as  flexible  operation  units 
producing  one  or  more  chemicals  listed 
in  table  1  of  this  subpart,  the  primary 
product  shall  be  determined  for  existing 
sources  based  on  the  expected 
utilization  for  the  five  years  following 
April  22,  1994  and  for  new  sources 
based  on  the  expected  utilization  for  the 
first  five  years  after  initial  start-up. 

•  •        *        *        • 

(4)  Notwithstanding  the  provisions  of 
paragraph  (d)(3)  of  this  section,  for 
chemical  manufacturing  process  units 
that  are  designed  and  operated  as 
flexible  operation  units  producing  a 
chemical  listed  in  paragraph  (b)(l)(ii)  of 
this  section,  the  primary  product  shall 
be  determined  for  existing  sources  based 
on  the  expected  utilization  for  the  five 
years  following  May  12,  1998  and  for 
new  sources  based  on  the  expected 
utilization  for  the  first  five  years  after 
initial  start-up. 

(!)  The  preaominant  use  of  the 
flexible  operation  unit  shall  be 
determined  according  to  paragraphs 
(d)(3)(i)(A)  and  (d)(3)(i)(B)  of  this 
section.  If  the  predominant  use  is  to 
produce  one  of  the  chemicals  listed  in 
paragraph  (b)(l)(ii)  of  this  section,  then 
the  flexible  operation  unit  shall  be 
subject  to  the  provisions  of  this  subpart 
and  subparts  G  and  H  of  this  part. 

(ii)  The  determination  of  applicability 
of  this  subpart  to  chemical 
manufacturing  process  units  that  are 
designed  and  operated  as  flexible 
operation  units  shall  be  reported  as  part 
of  an  operating  permit  application  or  as 
otherwise  specified  by  the  permitting 
authority. 


Ig)*   •   * 

(2)*    •   • 

(iii)  If  the  predominant  use  of  a 
storage  vessel  varies  from  year  to  year, 
then  the  applicability  of  this  subpart 
shall  be  determined  according  to  the 
criteria  in  paragraphs  (g)(2)(iii)(A)  and 
(g)(2)(iii)(B)  of  this  section,  as 
applicable.  *  *   • 

(A)  For  chemical  manufacturing 
process  units  that  produce  one  or  more 
of  the  chemicals  listed  in  table  1  of  this 
subpart  and  meet  the  criteria  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  the  applicability  shall  be  based 
on  the  utilization  that  occurred  during 
the  12-month  period  preceding  April  22, 
1994. 

(B)  For  chemical  manufacturing 
process  units  that  produce  one  or  more 
of  the  chemicals  listed  in  paragraph 
(b)(l)(ii)  of  this  section  and  meet  the 
criteria  in  paragraphs  (b)(2)  and  (b)(3)  of 
this  section,  the  applicability  shall  be 
based  on  the  utilization  that  occurred 
during  the  12-month  period  preceding 
May  12, 1998. 

***** 

(h)*   *  • 

(2)*   *   * 

(iv)  If  the  predominant  use  of  a 
loading  arm  or  loading  hose  varies  from 
year  to  year,  then  the  applicability  of 
this  subpart  shall  be  determined 
according  to  the  criteria  in  paragraphs 
(h)(2)(iv)(A)  and  (h)(2)(iv)(B)  of  this 
section,  as  applicable.  •   •   • 

(A)  For  chemical  manufacturing 
process  units  that  produce  one  or  more 
of  the  chemicals  listed  in  table  1  of  this 
subpart  and  meet  the  criteria  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  the  applicability  shall  be  based 
on  the  utilization  that  occurred  during 
the  12-month  period  preceding  April  22, 
1994. 

(B)  For  chemical  manufacturing 
process  units  that  produce  one  or  more 
of  the  chemicals  listed  in  paragraph 
(b)(l)(ii)  of  this  section  and  meet  the 
criteria  in  paragraphs  (b)(2)  and  (b)(3)  of 
this  section,  the  applicability  shall  be 
based  on  the  utilizaticfn  that  occurred 
during  the  year  preceding  May  12,  1998. 
***** 

(i)*   *   • 

(2)*   •   * 

(iv)  If  the  predominant  use  of  a 
distillation  unit  varies  from  year  to  year, 
then  the  applicability  of  this  subpart 
shall  be  determined  according  to  the 
criteria  in  paragraphs  (i)(2)(iv)(A)  and 
(i)(2)(iv)(B).  as  applicable.  *  *  * 

(A)  For  chemical  manufacturing 
process  units  that  produce  one  or  more 
of  the  chemicals  fisted  in  table  1  of  this 
subpart  and  meet  the  criteria  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
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sectiun.  the  applicability  shall  be  based 
on  the  utilization  that  occurred  during 
the  year  preceding  April  22,  1994. 
(B)  For  chemical  manufacturing 
process  units  that  produce  one  or  more 
of  the  chemicals  listed  in  paragraph 
(b)(l)(ii)  of  this  section  and  meet  the 
criteria  in  paragraphs  (b)(2)  and  (b)(3)  of 
this  section,  the  applicability  shall  be 
based  on  the  utilization  that  occurred 
during  the  year  preceding  May  12,  1998. 

•  •        •        •        ■ 

(k)  Except  as  provided  in  paragraphs 
(1).  (m),  and  (p)  of  this  section,  sources 
subject  to  subparts  F.  G.  or  H  of  this  part 
are  required  to  achieve  compliance  on 
or  before  the  dates  specified  in 
paragraphs  (k)(l)  through  (k)(8)  of  this 
section. 

•  •        •        •        * 

(0(1)  •  •  • 

(ii)(A)  Such  construction  commenced 
after  December  31.  1992  for  chemical 
manufacturing  process  units  that 
produce  as  a  primary  product  one  or 
more  of  the  chemicals  listed  in  table  1 
of  this  subpart: 

(B)  Such  construction  commenced 
after  August  22.  1997  for  chemical 
manufacturing  process  units  that 
produce  as  a  primary  product  one  or 
more  of  the  chemicals  listed  in 
paragraph  (b)(l)(ii)  of  this  section:  and 

•  •  •  •  • 

(2)*   •   • 

(ii)(A)  Such  reconstruction 
commenced  after  December  31.  1992  for 
chemical  manufacturing  process  units 
that  produce  as  a  primary  product  one 
or  more  of  the  chemicals  listed  in  table 
1  of  this  subpart;  and 

(B)  Such  construction  commenced 
after  August  22.  1997  for  chemical 
manufacturing  process  units  that 
produce  as  a  primary  product  one  or 
more  of  the  chemicals  listed  in 
paragraph  (b)(l)(ii)  of  this  section. 

•  •         •         *         • 

(p)  Compliance  dates  for  chemical 
manufacturing  process  units  that 
produce  crotonaldehyde  or 
tetrahydrohenzaldehyde. 
Notwithstanding  the  provisions  of 
paragraph  (k)  of  this  section,  chemical 
manufacturing  process  units  that  meet 
the  criteria  in  paragraphs  (b)(l)(ii). 
(b)(2).  and  (b)(3)  of  this  settion  shall  be 
in  compliance  with  this  subpart  and 
subparts  G  and  H  of  this  part  by  the 
dates  specified  in  paragraphs  (p)(l)  and 
(p)(2)  of  this  section,  as  applicable. 

(1)  If  the  source  consists  only  of 
chemical  manufacturing  process  units 
that  produce  as  a  primary  product  one 
or  more  of  the  chemicals  listed  in 
paragraph  (b)(l)(ii)  of  this  section,  new 
sources  shall  comply  by  the  date 
specified  in  paragraph  (p)(l)(i)  of  this 


section  and  existing  sources  shall 
comply  by  the  dates  specified  in 
paragraphs  (p)(l)(Ji)  and  (p)(l)(iii)  of 
this  section, 
(i)  Upon  initial  start-up  or  May  12. 

1998.  whichever  is  later. 

(ii)  This  subpart  and  subpart  G  of  this 
part  by  May  14.  2001.  unless  an 
extension  has  been  granted  by  the 
Administrator  as  provided  in 
S  63.151(a)(6)  or  granted  by  the 
permitting  authority  as  provided  in 
§  63.6(i)  of  subpart  A  of  this  part.  When 
April  22.  1994  is  referred  to  in  this 
subpart  and  subpart  G  of  this  part.  May 
12.  1998  shall  be  used  as  the  applicable 
date  for  that  provision.  When  December 
31.  1992  is  referred  to  in  this  subpart 
and  subpart  G  of  this  part.  August  22. 
1997  shall  t>e  used  as  the  applicable 
date  for  that  provision. 

(iii)  Subpart  H  of  this  part  by  May  12. 

1999.  unless  an  extension  has  been 
granted  by  the  Administrator  as 
provided  in  §  63.151(a)(6)  or  granted  by 
the  permitting  authority  as  provided  in 
§63.6(i)  of  subf)art  A  of  this  part.  When 
April  22.  1994  is  referred  to  in  subpart 
H  of  this  part,  May  12.  1998  shall  be 
used  as  the  applicable  date  for  that 
provision.  When  December  31.  1992  is 
referred  to  in  subpart  H  of  this  part. 
August  22.  1997  shall  be  used  as  the 
applicable  date  for  that  provision. 

[2]  If  the  source  consists  of  a 
combination  of  chemical  manufacturing 
process  units  that  produce  as  a  primary 
product  one  or  more  of  the  chemicals 
listed  in  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  of  this  section,  new  chemical 
manufacturing  process  units  that  meet 
the  criteria  in  paragraph  (b)(l)(ii)  of  this 
section  shall  comply  by  the  date 
specified  in  paragraph  (p)(l)(i)  of  this 
section  and  existing  chemical 
manufacturing  process  units  producing 
crotonaldehyde  and/or 
tetrahydrobenzaldehyde  shall  comply 
by  the  dates  specified  in  paragraphs 
(p)(l)(ii)  and  (p)(l){iii)  of  this  section. 

3.  Siection  63.103  is  amended  by 
adding  paragraph  (b)(6)  to  read  as 
follows: 

§63.103    Oenerat  compiianctj  'wpomng, 
and  rtcordliMpin^  provisions 
•        •        •        •         • 

(b)*  *  * 

(6)  The  owner  or  operator  of  a  flexible 
operation  unit  shall  conduct  all  required 
compliance  demonstrations  during 
production  of  the  primary  product.  The 
owner  or  operator  is  not  required  to 
conduct  compliance  demonstrations  for 
operating  conditions  during  production 
of  a  product  other  than  the  primary 
product.  Except  as  otherwise  provided 
in  this  subpart  or  in  subpart  G  or 
subpart  H  of  this  part,  as  applicable,  the 


owner  or  operator  shall  operate  each 
control  device,  recovery  device,  and/or 
recapture  device  that  is  required  or  used 
for  compliance,  and  associated 
monitoring  systems,  without  regard  for 
whether  the  product  that  is  being 
produced  is  the  primary  product  or  a 
different  product.  Except  as  otherwise 
provided  in  this  subpart,  subpart  G  and/ 
or  subpart  H  of  this  part,  as  applicable, 
operation  of  a  control  device,  recapture 
device  and/or  recovery  device  required 
or  used  for  compliance  such  that  the 
daily  average  of  monitored  parameter 
values  is  outside  the  parameter  range 
established  pursuant  to  §63  152(b)(2). 
or  such  that  the  monitoring  data  shnw 
operation  inconsistent  with  the 
monitoring  plan  established  pursuant  to 
§63. 120(d)(2)  or  §63.181(g)ll)(iv).  shall 
constitute  a  violation  of  the  required 
operating  conditions. 
•         •         •         •         • 

Table  I  of  Subpart  F  [Amended} 

4.  Table  1  of  subpart  F  is  amended  by 
removing  the  entry  for  acetaldol  and  its 
associated  CAS  number  and  group 
number. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[OPP-<KX)M8   FRL^787-8] 

RIN  2070-AB78 

Azoxystrotwn;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agen»cy:  Environmental  Protection 

\k.-,.  v(EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  azoxystrobin  or  methyl  (£1- 
2-l2-l6-(2-cyanophenoxy)pyrimidin-4- 
yloxylphenyll-3-methoxyacrylate)  and 
its  Z  isomer  in  or  on  cucurbits  and 
watercress  .  This  action  is  in  response 
to  EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the   "^ 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  cucurbits  and 
watercress  in  several  states.  This 
regulation  establishes  a  maximum 
permissible  level  for  residues  of 
azoxystrobin  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1936. 
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The  tolerance  will  expire  and  is  revoked 
on  June  30.  1999. 

DATES:  This  regulation  is  effective  May 
12.  1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  13.  1998. 
ADORESSeS:  Written  objections  and 
hearing  requests,  identified  bv  the 
docket  control  number.  IOPP-3006481. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm   M37n8.  401  M  St  ,  SW  . 
Washington,  DC  2046U  Fees 
accompanying  ob)ections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EP.A. 
Headquarters  Accounting  Operations 
Branch.  OPP  {Tolerance  FeesJ.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
300648),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (75020,  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St  .  SW.. 
Washington.  DC  20460  In  person,  bring 
a  copv  of  obiections  and  hearing 
requests  to  Rm.  1 19,  CM  #2,  1921 
)efferson  Davis  Hwy.,  Arlington,  VA. 

A  copv  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerli. 
mav  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa, gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  .^SCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5  1  file  format 
or  ASCII  file  format  .Ml  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
3006481   No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
obiections  and  hearing  requests  on  this 
rule  mav  be  filed  online  at  many  Federal 
Depository  Libraries 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Virginia  Dietrich,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
.\gencv.  401  M  St  .  SW  ,  Washington, 
DC  20460  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  (703)  308-9359.  e-mail: 
dietnch.virgmiaeiepamail  epagov. 
SUPPLEMEhfTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  FFDCA.  21 
U.S.C.  346a(e)  and  (i)(6).  is  establishing 
a  tolerance  for  combined  residues  of  the 


fungicide  azoxystrobin  and  its  Z  isomer, 
in  or  on  cucurbits  and  watercress  at  1.0 
and  1.0  part  per  million  (ppm).  This 
tolerance  will  expire  and  is  revoked  on 
June  30,  1999.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations. 

I.  Background  and  Statutory  .\uthority 

The  FQPA  (Pub.  L.  104-170)  was 
signed  into  law  August  3.  1996.  FQPA 
amends  both  the  FFDCA,  21  U.S.C.  301 
et  seq..  and  FIFRA.  7  U.S.C.  136  et  seq. 
The  FQPA  amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)fFRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  m  or  on  a  food)  only 
if  EP,^  determines  that  the  tolerance  is 
"safe  ■  Section  408ib)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  fromi  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
40B(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFR.^  authorizes  EP.^ 
to  exempt  any  Federal  or  State  agency 
fro.m  any  provision  ofFIFR.^,  if  EP.^ 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQP.^  EP.'K  has  established  regulations 
governing  such  emergency  exemptions 
in40CFRpan  166 

Section  408{r)(6)  of  the  FFDC.^i 
.'•pquires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from,  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  HFRA.  Such 


tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

II   Emereeni  \  Exemption  for 

Azowstrobm  on  Cucurbits  and 
VSatertrpss  am!  f  FIX  .A  I  ulerances 

For  watercress,  copper  hydroxide  is 
the  only  material  registered  for  control 
of  Cercospora  leaf  spot  disease.  Several 
applications  of  copper  hydroxide  are 
required  per  season  for  adequate 
control.  Although  copper  hydroxide  is 
still  effective  at  controlling  Cercosp>ora 
leaf  spot  disease,  due  to  the  many 
required  applications,  levels  of  copper 
in  soil  and  watercress  plants  have 
reached  phytoto^ic  levels.  As  a 
consequence,  in  areas  where  watercress 
has  been  grown  for  several  years,  yield 
has  been  significantly  reduced. 

For  cucuroits,  azoxystrobin  has  been 
requested  for  the  control  of  gummy  stem 
blight  and  powdery  mildew  because 
unusually  wet  and  cloudy  weather 
conditions  favor  disease  development. 
Similar  weather  conditions  in  1997 
resulted  in  estimated  production  losses 
of  68.4  and  36.2%  in  cantaloupe  and 
honeydews.  Registered  alternatives  are 
ineffective  due  to  a  combination  of 
weather  and  resistance  factors 

EPA  has  authorized  under  FIFRA 
section  18  the  use  of  azoxystrobin  on 
cucurbits  and  watercress  for  control  of 
gummy  stem  blight  on  cucurbits  and 
Cercospora  leaf  spot  disease  in 
watercress  in  several  States.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions  exist 
for  these  States. 

.^.s  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
azoxystrobin  in  or  on  cucurbits  and 
watercress.  In  doing  so,  EPA  considered 
the  new  safety  standard  in  FFDCA 
section  408Cb)(2),  and  EPA  decided  that 
the  necessary  tolerance  under  FFEXIA 
section  408(1)(6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFR,^  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  this  tolerance  without 
Fiotice  and  opportunity  for  public 
comment  under  section  408(e),  as 
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provided  in  section  408(1)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  June  30,  1999,  under  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  cucurbits 
and  watercress  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA.  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  azoxystrobin  meets  EPA's 
registration  requirements  for  use  on 
cucurbits  and  watercress  or  whether  a 
permanent  tolerance  for  this  use  would 
be  appropriate.  Under  these 
circumstances.  EPA  does  not  believe 
that  this  tolerance  serves  as  a  basis  for 
registration  of  azoxystrobin  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  does  this  tolerance 
serve  as  the  basis  for  any  State  other 
than  the  approved  States  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  azoxystrobin.  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

III.  Risk   \^^)-s anient  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
{>esticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 


(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks.  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 


that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute."  "short-term,"  "intermediate 
term."  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  refiects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA.  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment:  i.e..  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
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considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  iniants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluat:ng  additional  ivpes 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment  By  using  this 
upp>er  end  estimate  of  pe.'t:ent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 


for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(nonursing  infants  (<1  year  old))  was  not 
regionally  based 

rV,  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  azoxystrobin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  combined 
residues  of  azoxystrobin  and  its  Z 
isomer)  on  cucurbits  and  watercress  at 
1.0  and  1.0  ppm.  EPA's  assessment  of 
the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children  The  nature  of  the 
toxic  effects  and  The  Agency's  selection 
of  toxicological  endpoints  upon  which 
to  assess  risk  caused  by  azoxystrobin  are 
discussed  below. 

1  Acute  toxicity.  The  Agency 
evaluated  the  existing  toxicology 
database  for  azoxystrobin  and  did  not 
identify  an  acute  dietary  endpoint. 
Therefore,  a  risk  assessment  is  not 
required. 

2.  Short  -  and  intermediate  ■  term 
toxicity  The  Agency  evaluated  the 
existing  toxicolog\  database  for  short- 
and  intermediaie-tenn  dermal  and 
inhalation  exposure  and  determined 
that  this  risk  assessment  is  not  required. 
i.N'ote.  From  a  21-da>  oermal  toxicity 
study  the  NOEL  was  1,000  mg/kg/day  at 
the  highest  dose  tested  (Acute 
inhalation  toxicity  category  III). 

3.  Chronic  toxicity  EP.A  has 
established  the  RfD  for  azoxystrobin  at 
0.18  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  a  chronic 
toxicity  study  in  rats  with  a  .NOEL  of 
18.2  mg/kg/day  Reduced  bodv  weights 
and  bile  duct  lesions  were  observed  at 


the  lowest-effect-level  (LEL)  of  34  mg/ 
kg/day.  An  Uncertainty  Factor  (UF)  of 
100  was  used  to  account  for  both  the 
interspecies  extrapolation  and  the 
intraspecies  variability. 

4.  Cair/nogenjc/(y.  The  HED  RfD/Peer 
Review  Committee  (November  7,  1996) 
determined  that  azoxystrobin  should  be 
classified  as  "Not  Likely"  to  be  a  human 
carcinogen  according  to  the  proposed 
revised  Cancer  Guidelines.  This 
classification  is  based  on  the  lack  of 
evidence  of  carcinogenicity  in  long-term 
rat  and  mouse  feeding  studies. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Permanent  tolerances  have  been 
established  (40  CFR  180.507(a))  for  the 
combined  residues  of  azoxystrobin  and 
its  Z  isomer,  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  0  01  ppm  in  pecans  to  1.0 
ppm  in  grapes.  In  addition,  time-limited 
tolerances  have  been  established  (40 
CFR  180.507(b)  at  levels  ranging  from 
0.006  ppm  in  milk  to  20  ppm  in  rice 
hulls)  in  conjunction  with  previous 
Section  18  requests.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from 
azoxystrobin  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure  The 
Agency  did  not  conduct  an  acute  risk 
assessment  because  no  toxicological 
endpoint  of  concern  was  identified 
during  review  of  available  data. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  HED  has  made  very 
conservative  assumptions  -  100%  of 
cucurbits,  watercress  and  all  other 
commodities  having  azoxystrobin 
tolerances  will  contain  azoxystrobin 
residues  and  those  residues  would  be  at 
the  level  of  the  tolerance  -  which  result 
in  an  overestimation  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  HED  is 
taking  into  account  this  conservative 
exposure  assessment. 

The  existing  azoxystrobin  tolerances 
(pubhshed,  pending,  and  including  the 
necessary  Section  18  tolerance(s))  result 
in  a  Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the  RfD: 


Population  SutMjroup 


U.S.  Population  (48  States) 


TMRC  [mg/kQl 
day) 


%RFD 


0.002 


1% 
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Population  Sub-Gfoop 


Nursing  Infants  (<l  year  oW) 

Non-Nursing  Intants  (<  1  year  oW) 

Children  (1-6  years  oW) 

Children  (7-12  years  oW) 

Hispanics 

Non-Hispanics  Others 

US  Populattoo  (summer  season) 

Females  (13-19,  not  preg  or  nursing) 


JMRC{mQ/kgl 
day) 


0.004 
0.009 

aoo6 

0.003 
0.003 
0.005 
0.003 
0.002 


%RFD 


2% 
5% 
3% 
2% 
2% 
3% 
2% 
1% 


The  subgroups  listed  above  are:  (a)  the 
U.S.  population  (48  states);  (b)  those  for 
infants  and  children;  (c)  females  (13-19 
years  old,  not  pregnant  or  nursing);  and. 
(d)  the  other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 

2.  From  drinking  water.  There  is  no 
established  Maximum  Contaminant 
Level  for  residues  of  azoxystrobin  in 
drinking  water.  No  health  advisory 


levels  for  azoxystrobin  in  drinking  water 
have  been  established. 

i.  Acute  exposure  and  risk.  An 
assessment  was  not  appropriate  since  no 
toxicological  endpoint  of  concern  was 
identified  during  review  of  the  available 
data. 

ii.  Chronic  exposure  and  risk.  Based 
on  the  chronic  dietary  (food)  exposure 
estimates,  chronic  drinking  water  levels 
of  concern  (DWLOC)  for  azoxystrobin 
were  calculated  and  are  summarized  in 
Table  1.  Estimated  environmental 


concentrations  (EECs)  using  GENEEC  for 
azoxystrobin  on  bananas,  grapes, 
pteaches,  p>eanuts,  pecans,  tomatoes,  and 
wheat  are  listed  in  SWAT  Team  Second 
Interim  Report  (6/20/97).  The  highest 
EEC  for  azoxystrobin  in  surface  water  is 
from  the  application  of  azoxystrobin  on 
grapes  (39  )ig/L)  and  is  substantially 
lower  than  the  DWLOCs  calculated. 
Therefore,  chronic  exposure  to 
azoxystrobin  residues  in  drinking  water 
do  not  exceed  the  Agency's  level  of 
concern. 


TaWe  1.  Onnlong  Water  Levels  o<  Concern 

RtO  (mfyiqyday) 

TMRC  [Food  Exposure] 

Max  Water  Exposure' 
{mQfkQlday) 

DWLOC  2J  *  (ugll) 

US  PoQulation  (48  States)   

0.18 

0.18 
0.18 

0.00231 

0.00176 
0.00879 

0.178 

0.178 
0.171 

6200 

Females  (13*  years  oM,  not  preg- 
nant or  nursing) 

5300 

Non-nursing  Infants  (<  1  year  cM)  ... 

1700 

'  Maximum  Water  Exposure  (mg/kg/day)  -  RID  (mg/ltg/day)  -  TMRC  from  DRES  (mg/kg/day) 

'  DWLOC(^(^L)  -  Max  water  exposure  (mg/kg/day)  *  body  wi  (kg)  /[(ID-'  mg/ng)*water  cxjnsumed  daily  (L/day)] 

'  HED  Deteull  txxJy  wts  lor  males,  lemales.  and  chiWren  are  70  kg,  60  kg.  artd  10  kg  respectively. 

*  HED  DelauH  Daily  Drinking  Rates  are  2  L/Day  lor  Adults  and  1  L/Oay  for  chikJren 


3.  From  non-dietary  exposure. 
Azoxystrobin  is  not  currently  registered 
for  use  on  residential  non-food  sites. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Azoxystrobin  is  related  to  the  naturally 
occurring  strobilurins.  There  are  no 
other  members  of  this  class  of 
fungicides  registered  with  the  Agency. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  tha* 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientiTic 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 


whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  ha«  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hof>es 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  efl^ects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 


mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  an 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  detennine  whether 
azoxystrobin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  UnUke  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
azoxystrobin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  azoxystrobin  has  a 
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common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Rislcs  and  Determination  of 
Safety  for  US  Population 

1.  Chronic  risk  Using  the 
consen-ative  TMRC  exposure 
assumptions  described  above,  and 
taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data.  HED 
has  estimated  the  exposure  to 
azoxystrobin  from  food  will  utilize  1% 
of  the  RfD  for  the  US,  population,  HED 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  azoxystrobin  in  drinking 
water  HED  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD  Under  current  HED  guidelines, 
the  registered  non-dietar\  uses  of 
azoxvsfrohin  do  not  constitute  a  chronic 
exposure  scenario  HED  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  chronic  aggregate 
exposure  to  azoxystrobin  residues.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  azoxystrobin 
residues 

2  Short'  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  {considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  This  risk  assessment  is  not 
applicable  since  no  indoor  and  outdoor 
residential  exposure  uses  are  currently 
registered  for  azoxystrobin 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 

children —  In  general  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
azoxystrobin.  EPA  considered  data  from 
developmental  to.xicit\  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  lo  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408 'provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 


EP.^  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  art 
incorporated  into  EP.^  risk  assessments 
either  directly  through  use  of  a  .MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EP.A  believes  that  rehanie  data 
support  using  the  standard  MOt  aiia 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
vanabilityl)  and  not  the  additional 
tenfold  MOE/uncertamty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor 

2,  Developmental  toxicity  studies — i. 
Rabbit.  In  the  developmental  toxicity 
study  in  rabbits,  developmental  NOEL 
was  ,500  mg/kg/day,  at  the  highest  dose 
tested  (HDT).  Because  there  werv  nc 
treatment-related  effects,  the 
developmental  LEL  was  >500  mg/kg/ 
day  The  maternal  NOEL  was  150  mg/ 
kg/day.  The  maternal  LEL  of  500  mg/kg/ 
day  was  based  on  decreased  body 
weight  gain  dunng  dosing 

ii   Rat  In  the  developmental  toxicity 
study  in  rats,  the  maternal  (systemic) 
NOEL  was  not  established  The 
maternal  LEL  of  25  mg/kg/day  at  the 
lowest  dose  tested  fLDT)  was  based  on 
increased  salivation  The  developmental 
(fetal)  NOEL  was  100  mg/kg/dav  (HDTl 

3  Reproductive  toxicitv  studv—  i 
Rat  In  the  reproductive  toxicity  study 
(MRID  #43678144)  m  rats,  the  parental 
(systemic)  NOEL  was  32  3  mg/kg- day. 
The  parental  LEL  of  165  4  mg^kgday 
was  based  on  decreased  body  weights  in 
males  and  females,  decreased  food 
consumption  and  increased  adjusted 
liver  weights  in  females,  and 
cholangitis.  The  reproductive  NOEL  was 
32,3  mg'kg.  day  The  reproductive  LEL 
of  165  4  mg  kg  day  was  based  on 
increased  weanling  liver  weights  and 
decreased  body  weights  for  pups  of  both 
generations, 

ii  Pre-  and  post-natal  sensitivity.  The 
pre-  and  post-natal  toxicology  data  base 
for  azoxystrobin  is  complete  with 
respect  to  current  toxicological  data 
requirements.  The  results  of  these 
studies  indicate  that  infants  and 
children  are  not  more  sensitive  to 
exposure,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation 
reproductive  toxicity  study  in  rats.  The 
additional  lOX  safety  factor  to  account 
for  sensitivity  of  infants  and  children 
was  removed  by  an  ad  hoc  FQPA  Safety 
Factor  Committee. 


iii.  Conclusion.  The  resuhs  of  these 
studies  indicate  that  infants  and 
children  are  not  more  sensitive  to 
exposure,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation 
reproductive  toxicity  study  in  rats.  The 
additional  lOX  safety  factor  to  account 
for  sensitivity  of  infants  and  children 
was  removed  by  an  ad  hoc  FQPA  Safety 
Factor  Committee 

4.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  abrogate  exposure  to  azoxystrobin 
from  food  will  utilize  2  to  5%  of  the  RID 
for  infants  and  children,  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggrt?g6:e  dietary  exposure  over  a 
lifetime  wa.  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  azoxystrobin  in  drinking 
water  and  from  nonndietary.  non- 
au  upationai  exposure,  EPA  does  not 
expert  the  aggregate  exposure  to  exceed 
100%  of  ine  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  azoxystrobin 
residues. 

V.  Other  Considerations 

4  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  grapes  is 
adequately  understood.  The  residue  of 
concern  in  graf)es  is  parent  azoxystrobin 
and  Its  Z  isomer  The  qualitative  nature 
of  the  residue  in  wheat  is  adequately 
understood  -Again,  the  major  residues 
are  azoxystrobin  and  the  Z  isomer  in 
wheat  metabolism  studies.  These  data 
are  being  translated  for  watercress  for 
this  emergency  exemption. 

The  qualitative  nature  of  the  residue 
in  animals  is  adequately  understood  for 
the  purposes  of  this  Section  18  request. 
A  ruminant  metabolism  study  has  been 
submitted,  however  the  animal 
metabolism  data  have  not  been 
reviewed  by  the  Office  of  Pesticide 
Program's  Metabolism  Assessment 
Review  Committee.  The  residues  of 
concern  in  ruminants  appears  to  be 
different  from  that  of  plants. 
Unidentified  metabolite  compounds, 
designated  metabolites  2.  20,  and  28. 
appear  to  be  the  major  components  of 
the  residue  in  ruminant  tissues.  For  the 
purposes  of  these  time-limited 
tolerances  for  emergency  exemptions 
only,  the  residues  of  concern  in  animal 
tissues  are  azoxystrobin  and  its  Z- 
isomer. 
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B^nalytical  Enforcement  Methodology 

A  method  (SOP  RAM  243/03,  GLC/ 
NfPD)  to  determine  residues  of 
azoxystrobin  and  its  Z  isomer  in  banana, 
peach,  peanut,  tomato,  and  wheat 
commodities  has  been  submitted  This 
method  has  been  mdepondently 
validated  as  per  PR  Notice  88-5  An 
Agency  validation  of  this  method  is 
pending.  The  Agency  concludes  this 
method  is  adequate  for  enforfement  of 
the  requested  Section  18  tolerances  on 
plant  commodities 

GLC/NPD  method  RAM  255/01  is 
adequate  for  collection  of  residue  data 
for  azoxystrobin  in  animal  commodities. 
Adequate  mdependent  method 
validation  and  concurrent  method 
recovery  data  have  been  submitted. 
Method  SOP  RAM  255/01  has  been 
submitted  for  Agency  method 
validation.  The  Agency  concludes  this 
method  is  adequate  for  enforcement  of 
the  necessary  Section  18  tolerances  on 
livestock  commodities. 

C.  Magnitude  of  Residues 

Residues  of  azoxystrobin  and  its  Z 
isomer  are  not  expected  to  exceed  1.0 
ppm  in/on  cucurbits  or  watercress  as  a 
result  of  this  Section  18  use  Time- 
limited  tolerances  should  be  established 
at  this  level. 

D.  Rotational  Crop  Restrictions 

Rotational  crop  data  were  previously 
submitted.  Based  on  this  information,  a 
45  day  plantback  interval  is  appropriate 
for  all  crops. 

E.  International  Residue  Umits 

There  are  no  CODEX,  Canadian,  or 
Mexican  Maximum  Residue  Limits 
(MRL)  for  azoxystrobin  on  cucurbits  or 
watercress.  Thus,  harmonization  is  not 
an  issue  for  these  section  18  requests. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  azoxystrobin 
and  its  Z  isomer  in  cucurbits  and 
watercress  at  10  and  1,0  ppm 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (t)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 


those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  July  13,  1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
heanng  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180  33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestors 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following 
There  is  gemiine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VIII.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  IOPP-3006481  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 


Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocket9epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  oificial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

!\    Ri'<-;ii1.it()rv  Asscssnirn' 
K»"quirvriH'iits 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28.  1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6).  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
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Flexibility  Act  (RFA)  (5  U  SO  601  ef 
seq.)  do  not  apply  Nevertheless,  the 
Agency  has  previousiv  assessed  whether 
establishing  tolerances,  exemptions 
from  toleranLes,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  Mav  4    1Q81  (4fi 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration 

X   Submission  to  Congress  and  the 
C^omptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 


that  before  a  niie  mav  take  effect  the 
agencv  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  L'  S.  Senate. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  Creneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
'ma)or  rule    as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
,\gricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Da'pri   ,^pril  27.  1998. 

^mes  Jones. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
Therefore,  40  CFR  chapter  I  is 

amended  as  follows 

PART  180^AMe^iDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  foHows: 

\uth0rit3r  21  U.S.C  346a  and  371. 

2.  Section  180.507  is  amended  in 
paragraph  (b)  by  alphabetically  adding 
the  following  commodities  to  the  table 
to  read  as  follows: 

§180  507     Azorysfobtn  tote'-ances  for 
residues 


(b)* 


Commodity 


Cucuftxts  ... 
Watarcress 


Parts  per  million 


1.0 

1.0 


Expiration/Revocation  Date 


6/30/99 
6/30m 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300647;  FRL-6787-ri 
RIN  207O-AB78 

Myclobutanil;  Pesticide  Tolerance. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  the  fungicide  myclobutanil 
[alpha-butyl-alpha-(4-chlorophenyl)-lH- 
1,2,4-triazole-l-propanenitrile]  and  its 
metabolite  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-lH-l,2,4- 
triazole-l-propanenitrile  (free  and 
bound)  in  or  on  bananas  (post-harvest). 
Rohm  and  Haas  Company  requested  this 
tolerance  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFIXIA).  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170). 
DATES:  This  regulation  is  effective  May 
12.  1998.  Objections  and  requests  for 


hearings  must  be  received  by  EPA  on  or 
before  July  13,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300647J, 
must  be  submitted  to;  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300647),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
)efferson  Davis  Hwy..  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 


submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  or  6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  |OPP- 
300647).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries 
FOR  FURTHER  INFOHMA' ON  CON"  ACT:  By 
mail:  Mary  L.  Waller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  Rm  247, 1921  Jefferson  Davis 
Hwy..  Arlington.  VA,  (703)  308-9354,  e- 
mail:  waller.mary@epamail.epa.gov. 
SUPPLEME^^rAPY  INFORMATION:  In  the 
?ederal  Register  of  August  1, 1997  (62 
FR  41379)(FRL-5732-4).  EPA.  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a(e)  announcing 
the  filing  of  pesticide  petition  (PP) 
2E4141  for  a  tolerance  by  Rohm  and 
Haas  Company,  100  Independence  Mall 
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West,  Philadelphia.  PA  19106-2399. 
This  notice  included  a  summary  of  the 
petition  prepared  by  Rohm  and  Haas 
Company,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.443  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
fungicide  myclobutanil  (alpha-butyl- 
alpha-(4-chlorophenyl)-lH-1.2.4- 
triazole-l-propanenitrile|  and  its 
metabolite  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-lH-1.2,4- 
triazole-l-propanenitrile  (free  and 
bound)  in  or  on  bananas  (post-harvest) 
at  4.0  parts  per  million  (ppm). 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A){ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 


(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks.  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 


that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term."  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-diet£U7  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
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considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens.  laviTis,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  bv  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upp)er  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPAs  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 


highly  exposed  population  subgroup 

was  not  regionalh  based 

II.  .Aggregate  Risk  Assessment  dnd 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  myclobutanil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  myclobutanil  [alpha-butyl- 
alpha-(4-chlorophenyI)-lH-1.2.4- 
triazole-l-propanenitrile]  and  its 
metabolite  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-lH-1.2.4- 
triazole-l-propanenitri!e  (free  and 
bound)  on  bananas  (post-harvest)  at  4.0 
ppm.  EPA  s  assessment  of  the  dietary 
exposures  and  nsits  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Data  Base 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliabifity  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  myclobutanil  are 
discussed  below. 

1.  Acute  studies.  The  primary  eye 
irritation  for  the  technical  is  classified 
as  toxicity  category  I.  All  other  acute 
studies  on  the  technical  were  classified 
as  either  toxicity  category  III  or  IV. 
There  was  a  positive  sensitizing 
reaction. 

2.  Subchronic  toxicity  testing —  i. 
Rats.  A  subchronic  feeding  study  in  rats 
was  conducted  for  13  weeks.  The  NOEL 
was  determined  to  be  1.000  ppm  and 
the  lowest  observed  effect  level  (LOEL) 
was  3,000  ppm  based  on  increased  liver 
and  kidney  weights,  hypertrophy  and 
necrosis  in  the  liver,  pigmentation  in 
convoluted  kidney  tubules  and 
vacuolated  adrenal  cortex 

ii.  Dogs.  A  subchronic  feeding  study 
in  dogs  conducted  for  13  weeks  resulted 
in  a  NOEL  of  10  ppm  and  an  LOEL  of 
200  ppm.  Technical  mvclobutanil  was 
tested  at  0.  10,  200,  800,  and  1,600  ppm 
(0,  0.34,  7.26,  29.13,  and  56.80 
milligrams/kilogram  {mg/kg)/day  for 
males  and  0.  0.42,  7.88,  32.43  and  57.97 
mg/kg/day  for  females).  At  200  ppm, 
and  above.  hepato<.ellular  centrilobular 
or  midzonal  hypertrophy  was  observed 
in  males.  At  800  ppm  and  above,  the 
same  effect  was  observed  in  females.  In 
addition,  increases  in  alkaline 
phosphatase,  in  absolute  liver  weights 


in  both  sexes  and  in  relative  liver 
weights  in  males  were  observed.  At 
1.600  ppm.  all  the  previous  effects  plus 
increases  in  relative  liver  weights  in 
females,  a  suggestion  of  mild  red  cell 
destruction  or  mild  anemia,  and 
decreases  in  body  weight  and  food 
consumption  (possibly  related  to 
palatability)  were  observed. 

Subchronic  dermal  studies  using  a 
40%  active  ingredient  (ai)  formulation 
(40WP)  and  a  24.99%  emulsifiable 
concentrate  formulation  (2EC)  of 
myclobutanil  conducted  in  rats  resulted 
in  a  NOEL  for  systemic  effects  of  <100 
mg  ai/kg/day,  a  NOEL  for  skin  irritation 
of  10  mg  ai/kg/day  and  an  LEL  of  100 
mg  ai/kg/day.  The  2EC  was  applied  at 
either  1,  10  or  100  mg  ai/kg  and  the 
40WP  applied  at  100  mg  ai/kg  once  per 
day  for  a  total  of  19-20  treatments  over 
a  4  week  period.  No  systemic  effects 
were  observed  at  any  dose  level  for 
either  formulation.  Microscopic 
changes,  indicating  irritation,  were 
observed  in  the  skin. 

3.  Chronic  toxicity  studies.  A  1-year 
dog  feeding  study  was  conducted  using 
doses  of  0, 10, 100,  400  and  1,600  ppm 
(equivalent  to  doses  of  0,  0.34,  3.09. 
14.28  and  54.22  mg/kg  body  weight 
(bwt)/day  in  males  and  0,  0.40,  3.83. 
15.68  and  58.20  mg/kg  bwt/day  in 
females).  The  NOEL  is  100  ppm  (3.09 
mg/kg/day  for  males  and  3.83  mg/kg/ 
day  for  females)  based  upon 
hepatocellular  hypertrophy,  increases  in 
liver  weights,  "ballooned"  hepatocytes 
and  increases  in  alkaUne  phosphatase. 
SGPT  and  GGT,  and  possible  slight 
hematological  effects.  The  LOEL  is  400 
ppm  (14.28  mg/kg/day  for  males  and 
15.68  mg/kg/day  for  females). 

4.  Carcinogenicity —  i-  Mice.  A 
carcinogenicity  study  in  mice  was 
conducted  by  administering  90.4%  ai 
test  material  in  the  diet  at  0.  20,  100,  or 
500  ppm  (0,  2.7,  13.7  or  70.2  mg/kg/day 
for  males  and  0,  3.2,  16.5,  or  85.2  mg/ 
kg/day  for  females)  for  24  months.  The 
NOEL  was  determined  to  be  100  ppm 
(systemic)  and  the  LOEL  was  500  ppm 
(systemic)  based  on  increased  MFO 
(male  and  female),  increased  SGPT 
(male)  and  increased  absolute  and 
relative  liver  weights  (male  and  female, 
increased  incidences  and  severity  of 
centrilobular  hepatocytic  hypertrophy. 
Kupffer  cell  pigmentation,  periportal 
punctate  vacuolation  and  individual 
hepatocellular  necrosis  (male),  and 
increased  incidences  of  focal 
hepatocellular  alterations  and 
multifocal  hepatocellular  vacuolation 
(male  and  female).  In  this  test,  dose 
levels  in  females  was  not  high  enough. 
In  the  following  test,  higher  doses  were 
tested  (2.000  ppm;  393.5  mg/kg/day).  No 
carcinogenic  effects  were  observed. 
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A  carcinogenicity  study  in  mice  was 
conducted  for  Ifl  months  in  which 
myclobutanii  technical  (92  9%  ai)  was 
administered  in  the  diet  at  0  and  2,000 
ppm  (393,5  mg/kg/day).  No  NOEL  was 
established.  The  LOEL  was  2.000  ppm 
(393.5  mg/kg/day)  based  on  decreases  in 
body  weight  and  body  weight  gain, 
increases  in  liver  weights, 
hepatocellular  vacuolation.  necrosis  of 
single  hypertrophied  hepatocytes. 
yellow-brown  pigment  in  the  Kupffer 
cells  and  cytoplasmic  eosinophilia  and 
hypertrophy  of  the  cells  of  the  zona 
fasciculata  area  of  the  adrenal  cortex. 
Myclobutanii  was  not  carcinogenic 
under  the  conditions  of  the  study 

ii.  Rats  A  carcinogenicity  study  in 
rats  was  conducted  by  administering 
tec:hnical  myclobutanii  (92.9%  ai)  in  the 
diet  at  doses  of  0  and  2.500  ppm  (125 
mg/kg/day).  No  NOEL  was  established 
(refer  to  next  study).  The  LOEL  was 
2,500  ppm  based  on  testicular  atrophy 
and  decreases  in  testes  weights, 
increases  in  the  incidences  of 
centrilobular  to  midzonal  hepatocellular 
enlargement  and  vacuolization  in  the 
liver  of  both  sexes,  increases  in  bilateral 
aspermatogenesis  in  the  testes,  increases 
in  the  incidence  of  hypospermia  and 
cellular  debris  in  the  epididymides,  and 
increased  incidence  of  arteritis/ 
periarteritis  in  the  testes.  No 
carcinogenic  effects  were  observed. 

A  chronic  feeding/carcinogenicity 
study  was  conducted  in  rats.  Technical 
(90.4%  and  91.4%  pure)  myclobutanii 
was  administered  in  the  diet  for  24 
months  at  25/35/50.  100/140/200  and 
400/560/800  ppm  (2  weeks/2  weeks/to 
termination;  0.  2.49.  9.84  or  39.21  mg/ 
kg/day  for  males:  0.  3.23.  12,86.  or  52.34 
mg/kg/day  for  females).  The  NOEL  was 
2.49  mg/kg/day  and  the  LOEL  was  9.84 
mg/kg/day  based  on  a  decrease  in  testes 
weights  and  increase  in  testicular 
atrophy.  Dosage  rates  were  not  high 
enough  (refer  to  previous  study).  No 
carcinogenic  effects  were  observed. 

5.  Developmental  toxicityr—  i.  Rabbits. 
A  teratology  study  was  conducted  in 
rabbits  at  doses  of  0.  20.  60  or  200  mg 
ai/kg/day  (technical  myclobutanii; 
90.4%  ai)  administered  by  oral  gavage 
on  days  7-19  of  gestation  which  resulted 
in  a  maternal  NOEL  of  60  mg/kg/day 
and  a  maternal  LOEL  of  200  mg/kg/day 
based  on  reduced  body  weight  and  body 
weight  gain  during  the  dosing  period 
and  clinical  signs  of  toxicity  and 
possibly  abortions.  The  developmental 
NOEL  was  60  mg/kg/day  and  the 
developmental  LOEL  was  200  mg/kg/ 
day  based  on  increases  in  number  of 
resorptions,  decreases  in  litter  size  and 
decrease  in  the  viability  index. 

ii.  Rats.  In  a  teratology  study,  rats 
were  treated  with  dosages  of  0,  31.26. 


93.77.  MZ.S6  and  4b«  H7  iiig/ kg/day  by 
oral  gavage  from  gestation  days  6-15. 
The  maternal  NOEL  was  93.8  mg/kg/day 
and  the  maternal  LOEL  was  312.6  mg/ 
kg/day  based  on  observation  of  rough 
hair  coat  and  salivation  at  312.6  mg/kg/ 
day  and  salivation,  alopecia, 
desquamation  and  red  exudate  around 
mouth  at  468  87  mg/kg/day.  The 
developmental  NOEL  was  93.8  mg/kg/ 
day.  The  developmental  LOEL  was 
312.6  mg/kg/day  based  on  increased 
incidences  of  14th  rudimentary  and  7th 
cervical  ribs 

6.  Reproductive  toxicity.  A  2- 
generation  rat  reproduction  study  was 
conducted  with  dosage  rates  of  0.  50. 
200  and  1.000  ppm  (equivalent  to  0.  2.5. 
10  and  50  mg/kg/day),  The  parental 
(systemic)  NOEL  was  50  ppm  (2.5  mg/ 
kg/day)  and  the  parental  (systemic) 
LOEL  was  200  ppm  (10  mg/kg/day) 
based  on  hepatocellular  hypertrophy 
and  increases  in  liver  weights.  The 
reproductive  toxicity  NOEL  was  200 
ppm  (10  mg/kg/day)  and  reproductive 
toxicity  LOEL  was  1.000  ppm  (50  mg/ 
kg/day)  based  on  an  increased  incidence 
in  the  number  of  stillboms  and  atrophy 
of  the  testes,  epididymides  and  prostate. 
The  developmental  NOEL  was  200  ppm 
(10  mg/kg/day)  and  the  developmental 
LOEL  was  1.000  ppm  (50  mg/kg/day) 
based  on  a  decrease  in  pup  body  weight 
gain  during  lactation. 

7.  Mutagenicity.  A  reverse  mutation 
assay  (Ames),  point  mutation  in  CHO/ 
HGPRT  cells,  in  vitro  and  in  vivo 
(mouse)  cytogenetic  assays, 
unscheduled  DNA  synthesis  and  a 
dominant  lethal  mutation  study  in  rats, 
were  conducted,  all  of  which  were 
negative  for  mutagenic  effects. 

8.  Metabolism —  i.  Mice.  A 
metabolism  study  in  mice  demonstrated 
that  myclobutanii  was  rapidly  absorbed 
and  excreted.  It  was  completely 
eliminated  by  96  hours.  The  chemical 
was  extensively  metabolized  prior  to 
excretion  with  metabolic  patterns 
similar  for  both  sexes.  Disposition  and 
metabolism  after  pulse  administration  is 
linear  over  the  dose  range. 

ii.  Rats.  In  a  metabolism  study  in  rats, 
myclobutanii  was  completely  and 
rapidly  absorbed.  It  was  extensively 
metabolized  and  rapidly  and  essentially 
completely  excreted.  Elimination  of 
label  from  plasma  was  biphasic  and 
evenly  distributed  between  urine  and 
feces.  There  was  no  tissue  accumulation 
after  96  hours. 

In  another  metabolism  study  in  rats, 
at  least  7  major  metabolites  of 
myclobutanii  were  recovered  and 
identified.  The  highest  amounts  of 
radioactivity  were  found  in  the  liver, 
kidneys,  and  large  and  small  intestines. 
There  was  no  tissue  accumulation. 


9.  iSeurotoxicity.  There  have  been  no 
clinical  neurotoxic  signs  or  other  types 
of  neurotoxicity  observed  in  any  of  the 
evaluated  toxicology  studies.  The 
Hazard  ID  Assessment  Review 
Committee  did  not  recommend  that  a 
developmental  neurotoxicity  study  be 
required  for  myclobutanii.  The 
following  information  was  considered 
in  the  weight-of-evidence  evaluation: 

i.  Myclobutanii  does  not  appear  to  be 
a  neurotoxic  chemical. 

ii.  The  toxicology  profile  for  this 
chemical  did  not  indicate  that  there 
were  any  treatment-related  effects  on 
the  central  or  peripheral  nervous 
system.  No  acute  or  subchronic 
neurotoxicity  studies  in  rats  or  delayed 
neuropathy  studies  in  chickens  were 
available  for  review  so  there  was  no 
evaluation  of  the  nervous  system 
following  perfusion. 

iii.  No  evidence  of  developmental 
anomalies  of  the  fetal  nervous  system 
were  observed  in  the  prenatal 
developmental  toxicity  studies  in  either 
rats  or  rabbits  at  maternally  toxic  oral 
doses  up  to  468.9  and  200  mg/kg/day. 
respectively. 

10.  Other  toxicological 
considerations.  Myclobutanii  has  a 
complete  data  base  and  no  other 
toxicological  concerns  have  been 
identified  in  the  evaluated  studies. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  has  determined 
that  data  do  not  indicate  the  potential 
for  adverse  effects  after  a  single  dietary 
exposure. 

2.  Short  -  and  intermediate  ■  term 
toxicity.  EPA  has  determined  that  when 
short-  and  intermediate-term  risk 
assessments  are  appropriate  for 
occupational  and  residential  routes  of 
exposure,  the  following  should  be  used. 
OPP  recommended  that  the  NOEL  of 
100  mg/kg/day.  taken  from  the  28-day 
dermal  toxicity  study  in  rats,  be  used  for 
the  short-term  dermal  MOE 
calculations.  This  dose  level  was  the 
highest  tested  in  the  study.  For 
intermediate-term  MOE  calculations, 
OPP  recommended  using  the  NOEL  of 
10  mg/kg/day  from  the  2-generation  rat 
study.  Effects  seen  at  the  LOEL  in  this 
study  (50  mg/kg/day)  were  decreases  in 
pup  body  weight,  an  increased 
incidence  in  number  of  stillboms.  and 
atrophy  of  the  prostate  and  testes. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  myclobutanii  at 
0.025  mg/kg/day.  This  RfD  is  based  on 
(the  chronic  feeding  study  in  rats  with 
a  NOEL  of  2.5  mg/kg/day  and  an 
uncertainty  factor  of  100.  There  was 
testicular  atrophy  at  the  lowest  observed 
effect  level  (LOEL)  of  9.9  mg/kg/day. 
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4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992).  EPA  has  classified 
myclobutanii  as  a  Group  E  chemical-- 
"no  evidence  of  carcinogenicity  for 
humans""based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
The  doses  tested  are  adequate  for 
identifying  a  cancer  risk. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.443)  for  myclobutanii  (alpha- 
butyl-alpha-(4-chlorophenyl)-lH-l,2.4- 
triazole-l-propanenitrile]  and  its 
metabolite  aipha-(3-hydroxybutyl)- 
alpha- (4-rhlorophenvl  1-1 H- 1.2,4- 
triazole-1-propanenitnle  ifree  and 
bound)  in  or  on  a  variety  of  raw 
agricultural  commodities.  Commodities 
include:  almonds,  apples,  cherries, 
cotton  seed,  grapes,  stone  fruits  (except 
cherries)  and  tolerances  for  meat,  milk, 
poultry  and  eggs  In  today  s  action,  a 
tolerance  will  be  established  for 
combined  residues  of  rnyciobutanil  and 
its  metabolite  in  or  on  bananas  (post- 
harvest)  at  4.0  ppm.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from 
myclobutanii  as  follows; 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  oc:curnng  as  a  result  of 
a  one  day  or  single  exposure.  The 
Toxicology  Endpoint  Selection 
Committee  did  not  identify  an  acute 
dietary  toxicological  endpoint  and 
stated  that  an  acute  dietary  risk 
assessment  is  not  required. 

ii.  Chronic  exposure  and  risk.  In 
conducting  the  chronic  dietary  (food 
only)  risk. assessment,  EPA  has  made 
several  very  conservative  assumptions. 
With  the  exceptions  of  bananas  for 
which  a  level  representing  residues  in 
pulp  rather  than  the  whole  banana  was 
used  and  selected  commodities  which 
were  corrected  for  percent  crop  treated, 
all  commodities  having  myclobutanii 
tolerances  will  contain  myclobutanii 
and  metabolite  residues  and  those 
residues  will  be  at  the  levels  of  the 
established  tolerances.  For  bananas,  the 
level  of  0.8  ppm  was  used  in  the  dietary 
risk  assessment  rather  than  the 
proposed  tolerance  of  4.0  ppm  since 
residues  in  the  pulp  will  not  exceed  0.8 
ppm.  Percent  crop-treated  estimates 
were  utilized  for  selected  commodities 
included  in  the  assessment.  Thus,  in 
making  a  safety  determination  for  this 
tolerance,  EPA  is  taking  into  account 
this  partially  refined  exposure 
assessment. 


Section  408(b)(2)(F)  states  '!.<•.•  ■:  e 
Agency  may  use  data  on  the  ai  i,. . 
percent  of  food  treated  for  asst^^  :  w 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings:  (a)  that 
the  data  used  are  reliable  and  provide  a 
valid  basis  for  showmg  the  percentage 
of  food  derived  from  a  crop  that  is  likely 
to  contain  residues;  (b)  that  the 
exposure  estimate  does  not 
underestimate  the  exposure  for  any 
significant  subpopulation  and:  (c)  where 
data  on  regional  pesticide  use  and  food 
consumption  are  available,  that  the 
exposure  estimate  does  not  understate 
exposure  for  any  regional  population.  In 
addition,  the  Agency  must  provide  for 
periodic  evaluation  of  any  estimates 
used.  To  provide  for  the  periodic 
evaluation  of  these  estimates  of  percent 
food  treated  as  required  by  the  section 
408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  percent 
crop  treated. 

As  indicated  above,  the  Agency  is 
required  to  determine  the  reliability  of 
the  percent  crop-treated  data  Percent 
crop-treated  estimates  are  derived  from 
federal  and  private  market  survey  data. 
Typically,  a  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate,  the  Agency  is 
reasonably  certain  that  the  exposure  is 
not  understated  for  any  significant 
population  sub-group.  Additionally,  the 
ORES  (Dietary  Risk  Evaluation  System) 
modeling  used  in  estimating  chronic 
dietary  risk  uses  regional  consumption 
groups  that  are  geographically  based 
regions  of  the  United  States.  None  of 
these  subgroups  exceeded  the  Agency's 
level  of  concern. 

The  existing  myclobutanii  tolerances 
(published,  pending,  and  including  the 
necessary  Section  18  tolerances)  for 
crops  other  than  bananas  and  the 
anticipated  residues  on  bananas  result 
in  an  Anticipated  Residue  Contribution 
(ARC)  that  is  equivalent  to  the  following 
percentages  of  the  RfD. 


Population  Sutjgroup 

%RfD 

U.S.  Population  (48 

states) 

17 

Nursing  Infants  (<1  year 

old) 

25 

Non-nursing  Infants  (<1 

year  old) 

75 

Children  {1-6  years  old) 

46 

Children  (7-12  years  old) 

28 

Northeast  Region 

18 

Western  Region 

19 

Hispanics 

20 

Non-Hispanic  Others 

18 

The  subgroups  listed  above  are:  (a)  the 
U.S.  population  (48  states),  (b)  those  for 
infants  and  children,  and  (c)  the  other 
subgroups  for  which  the  percentage  of 


the  RfD  occupied  is  greater  than  that 
occupied  by  the  subgroup  U.S. 
population  (48  states). 

2.  From  drinking  water.  Based  on 
information  in  the  EFED  (Environmental 
Fate  and  Effects  Division)  One-Liner 
Database,  myclobutanii  is  persistent  and 
not  considered  mobile  in  soils  with  the 
exception  of  sandy  soils.  Data  are  not 
available  for  its  metabolite.  There  is  no 
established  Maximum  Contaminant 
Level  for  residues  of  myclobutanii  in 
drinking  water.  No  Health  Advisory 
Levels  for  myclobutanii  in  drinking 
water  have  been  established.  The 
"Pesticides  in  Groundwater  Database" 
has  no  information  concerning 
myclobutanii.  Estimates  of  ground  and 
surface  water  concentrations  for 
myclobutanii  were  determined  based  on 
the  label  rate  of  0.65  lbs.  a.i./acre  and 
assuming  15  applications  per  season. 
Although  the  requested  tolerance  is  for 
bananas,  these  estimates  were  based  on 
turf  since  it  would  more  realistically 
estimate  the  concentrations  in  water. 
The  surface  water  numbers  are  based  on 
the  results  of  a  Generic  Environmental 
Concentration  (GENEEC)  model.  The 
ground  water  numbers  are  based  on  a 
screening  tool.  SCl-GROW,  which  tends 
to  overestimate  the  true  concentration  in 
the  environment.  For  acute  effects,  the 
surface  water  EEC  was  determined  to  be 
0.14596  ppm  or  mg/L  (maximum  initial 
concentration).  For  chronic  effects  the 
surface  water  EEC  was  0.1 186  ppm  or 
mg/L  (average  56-day  concentration). 
Current  policy  allows  the  90/56-day 
GENEEC  value  to  be  divided  by  3  to 
obtain  a  value  for  chronic  risk 
assessment  calculations.  Therefore,  the 
surface  water  value  for  use  in  the 
chronic  risk  assessment  would  be  0.04 
ppm  or  mg/L. 

i.  Acute  exposure  and  risk.  The 
Toxicology  Endpoint  Selection 
Committee  did  not  identify  an  acute 
dietary  toxicological  endpoint  and 
stated  than  an  acute  dietary  risk 
assessment  is  not  required. 

ii.  Chronic  exposure  and  risk.  Chronic 
exposure  is  calculated  based  on  surface 
water.  Chronic  exposure  from  ground 
water  is  lower.  Chronic  exposure  (mg/ 
kg/ day)  is  calculated  by  multiplying  the 
concentration  in  water  in  mg/L  by  the 
daily  consumption  (2L/day  for  male  and 
female  adults  and  iL/day  for  children) 
and  dividing  this  figure  by  average 
weight  (70  kg  for  males.  60  kg  for 
females  and  10  kg  for  children).  For 
adult  males,  exposure  is  1.1  x  10-^  mg/ 
kg/day;  for  adult  females,  1.3  x  10-'  mg/ 
kg/day;  and  for  children.  4.0  x  10-'  mg/ 
kg/day.  Chronic  risk  (non-cancer)  from 
surface  water  was  calculated  to  be  4.4% 
of  the  Rfd  for  males.  5.2%  for  females 
and  16%  for  children. 
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J.  truai  iion-ait'tary  f\p(i'^urr 
Myclobutanii  is  currently  registered  for 
use  on  the  following  non-food  sites: 
outdoor  residential  and  greenhouse  use 
on  annuals  and  perennials,  turf,  shrubs, 
trees  and  flowers. 

i.  Acute  exposure  and  risk.  An  acute 
toxicftlogical  endpoint  was  not 
identified  for  myclobutanii. 

ii.  Chronic  exposure  and  risk.  HED 
has  determined  that  these  uses  do  not 
constitute  a  chronic  exposure  scenario, 
but  may  constitute  a  short-  to 
intermediate-term  exposure  scenario. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  The  home  use  of 
myclobutanii  on  turf  has  the  greatest 
potential  for  exposure  and  was  used  in 
estimating  short-term  risk,  HED 
concluded  that  residential  intermediate- 
term  exposure  is  not  expected  for 
handlers  or  persons  re-entering  treated 
areas.  Fungicide  use  on  home  lawns  is 
limited,  restricted  to  certain  parts  of  the 
country,  and  considered  to  be  a  "rare, 
extra  treatment"  in  homeowner  Do-It- 
Yourself  programs.  The  end-point 
selected  for  short-term  risk  assessment 
is  from  a  28-day  dermal  study  in  rats; 
this  dosing  duration  is  expected  to 
adequately  reflect  the  typical  human 
exposures  for  this  use.  Maximum 
application  rates  are  calculated  from  the 
use  directions  on  the  label  Typical 
lawn  size  of  13.000  ft^  is  used  in  place 
of  the  high-end  lawn  default  value  of 
20.000  ft''.  Post-application  exposure 
estimates  assume  that  10%  of  the 
application  rate  is  available  as 
dislodgeable  residue  since  the  label 
states  that  the  product  is  not  washed 
away  by  rain  or  sprinklers. 

Currently  there  is  no  use/usage 
information  source  available  to  HED  for 
residential  end-use  products.  Therefore, 
pertinent  information  is  unknown  and 
assumptions  are  made  for  parameters 
such  as:  amount  of  product  applied, 
how  often  treatment  is  actually 
required;  the  number  of  applications 
that  are  typically  made;  whether 
applications  are  generally  spot  or  full 
lawn  treatments,  etc.  Similarly,  a 
number  of  assumptions  and  best 
estimates  are  made  in  assessing  post- 
application  exposure, including: the 
duration  and  degree  of  activity  in  the 
treated  area  by  children  and  adults;  the 
amount  of  product  available  to  dislodge 
and  transfer  to  the  skin  during  activity; 
and  the  amount  of  product  dissipation 
over  time. 

HED  determined  that  there  is 
potential  for  intermittent  short-term 
exposures  to  homeowners  associated 
with  typical  end-product  use  of 
myclobutanii.  Three  exposure  scenarios 
with  the  greatest  potential  for  exposure 
are  considered  for  application  to  home 


icivvns:  (a)  loading  and  application  of 
granular  product  by  hand  held  rotary 
granular  spreader:  (b)  mixing,  loading 
and  application  of  a  soluble  concentrate 
product  by  low  pressure  handwand 
sprayer;  and  (c)  mixing,  loading,  and 
application  of  a  soluble  concentrate 
product  by  garden  hose-end  sprayer. 
Short-term  dermal  exposure 
assessments  using  the  "Pesticide 
Handlers  Exposure  Database"  surrogate 
data  and  risk  calculations  for 
homeowners  resulted  in  a  short-term 
MOE  of  460  for  scenario  1.  260  for 
scenario  2  and  890  for  scenario  3. 

There  is  also  the  potential  for  post- 
application  homeowner  exposure 
following  applications  to  lawn  and 
garden  sites.  There  are  no  chemical- 
specific  data  to  use  in  assessing  these 
potential  exposures.  Post-application 
exposure  is  estimated  and  risk 
assessments  performed  using  typical 
transfer  coefficients  (Tc)  and  surrogate 
dislodgeable  foliar  residues  (DFR) 
derived  from  the  application  rate.  Short- 
term  post-application  exposure 
assessments  and  risk  calculations  for 
adults  and  toddlers  re-entering  treated 
areas  on  the  day  of  application  resulted 
in  a  short-term  MOE  of  350  for  adult 
dermal  exposure,  100  for  toddler  dermal 
exposure.  1.600  for  toddlers  for  non- 
dietary  ingestion  and  100  for  combined 
dermal  and  non-dietary  ingestion  for 
toddlers.  Dietary  ingestion  is  addressed 
in  the  discussion  of  aggregate  risk. 

Using  these  exposure  assumptions  for 
short-term  risk  assessments,  it  is 
concluded  that  the  MOEs  that  will 
result  from  the  residential  use  of 
myclobutanii  do  not  exceed  the  level  of 
concern. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 


common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  prodfice 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
myclobutanii  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
myclobutanii  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore.  EPA  has 
not  assumed  that  myclobutanii  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  lisk.  No  acute  dietary  risks 
were  identified. 

2.  Chronic  risk.  Using  the  partially 
refined  exposure  assumptions  described 
above.  EPA  has  concluded  that 
aggregate  exposure  to  myclobutanii  from 
food  will  utilize  17%  of  the  RfD  for  the 
U.S.  population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants  (<1  year 
old)  which  is  discussed  below.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 


Federal  Register /Vol.  63.  No.  91 /Tuesday.  May  12.  1998/Rules  and  Regulations 


26095 


represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  nsics 
to  human  health.  Despite  the  potential 
for  exposure  to  myclobutanii  in 
drinking  water  and  from  non-dietary, 
non-occupational  exposure.  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  myclobuonil  residues 

3.  Short-  and  interwediate-term  risk 
Short-  and  intermediate-term  aggregate 
exposure  taices  into  account  chronic 
dietar>  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure  Since  short-term  residential 
exposure  scenarios  are  present,  short- 
term  aggregate  MOEs  for  adults  and 
children  from  the  turf  use  were 
determined  The  short-term  aggregate 
MOE  for  adults  was  1,50  and  for 
children  it  was  94  Although  an  MOE  of 
94  was  calculated,  this  MOE  is 
acceptable  based  on  conservative 
estimates  of  exposure  Since  worst  case 
estimates  were  used  in  the  calculations, 
the  MOE  would  be  above  100  under 
usual  conditions  of  use.  h  was 
concluded  that  short-term  aggregate 
MOEs  for  both  adults  and  children  are 
acceptable.  This  is  based  on  the 
consideration  of  the  conservative  nature 
of  the  default  assumptions  for  duration 
and  degree  of  activity  in  treated  areas  by 
children  and  adults,  amount  of  product 
available  to  dislodge  and  transfer  to  skin 
during  activity,  and  amount  of  pcpduct 
dissipation  over  time  which  were  used 
in  the  derivation  of  exposure  estimates. 
The  estimates  were  calculated  using  the 
maximum  application  rate  and  the 
assumption  that  10%  of  the  application 
rate  is  available  as  dislodgeable  residue. 
Both  of  these  factors  are  likely 
overestimated  The  fact  that  a  LOEL  was 
not  identified  in  the  28-dav  rat  dermal 
toxicity  study  used  to  determine  the 
MOE  indicates  an  overestimate  since  the 
level  used  was  the  highest  dose  tested. 
.additionally  there  are  no  indoor 
residential  uses  of  myclobutanii;  thus, 
indoor  residential  exposure  is  not  a 
concern. 

D.  Aggregate  Cancer  Risk  for  U.S. 

Population 

Myclobutanii  is  classified  as  Category 
E:  not  carcinogenic  in  two  acceptable 
animal  studies. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1 .  Safety  factor  for  infants  and 

children —  In  general  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 


myclobutanii,  EPA  considered  data  from 

developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  sv^emic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  nsk  to 
humans  EPA  believes  that  reliable  data 
support  using  the  standard  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  itie 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  seventy  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor 

2.  Developmental  toxicity  studies —  i. 
Rats  In  the  developmental  study  in  rats, 
the  maternal  (systemicl  NOEL  was  93  8 
mg/kg/day.  based  on  rough  hair  coat 
and  salivation  at  the  LOEL  of  312  6  mg 
kg'day.  The  developmental  (fetal)  NOEL 
was  93-8  mg''kg/day  based  on 
incidences  of  14th  rudimentary  and  7th 
cervical  ribs  at  the  LOEL  of  312.6  mg/ 
kg/dav. 

11  Rabbits.  In  the  developmental 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOEL  was  60  mg/kgday. 
based  on  reduced  weight  gam.  clinical 
signs  of  toxicity  and  abortions  at  the 
LOEL  of  200  mg/kg/day  The 
developmental  (fetal)  .NOEL  was  BO  n-.g.- 
kg/day,  based  on  increases  in  number  of 
resorptions.  dec:reases  in  litter  size,  and 
a  decrease  m  the  viability  index  at  the 
LOEL  of  200  mg/kg/day." 

3.  Reproductive  toxicity  study —  Rats. 
In  the  2-generation  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOEL  was  2.5  mg/kg/day,  based  on 
increased  iiver  weights  and  liver  cell 
hypertrophy  at  the  LOEL  of  10  mg/kg/ 
day.  The  developmental  (pupl  NOEL 
was  10  mg/kg/day .  based  on  decreased 
pup  body  weight  during  lactation  at  the 


LOEL  of  50  mg/kg/day.  The 
reproductive  NOEL  was  10  mg/kg/day, 
.  based  on  the  increased  incidences  of 
stillboms.  and  atrophy  of  the  testes, 
epididymides,  and  prostate  at  the  LOEL 
of  50  mg/kg/day. 

4.  Pre-  and  post-natal  sensitivity.  The 
pre-  and  post-natal  toxicology  data  base 
for  myclobutanii  is  complete  with 
respect  to  current  toxicological  data 
requirements  Based  on  the 
developmental  and  reproductive 
toxicity  studies  discussed  above,  there 
does  not  appear  to  be  an  extra 
sensitivity  for  pre-  or  post-natal  effects. 

5.  Acute  risk.  No  acute  dietary  risk 
has  been  identified. 

6.  Chronic  risk  Using  the 
conservative  exposure  assumptions 
descnbed  above,  EPA  has  concluded 
that  exposure  to  myclobutanii  from  food 
will  utilize  25%  (nursing  infants  <  1 
year  old)  and  75%  (non-nursing  infants 
<  1  year  old)  of  the  RfD.  The  percent  of 
the  RfD  that  will  be  used  by  the  food 
and  water  exposure  for  children  1-6 
years  old  is  62%  and  21%  for  the  U.S. 
popaiation  EP.^  generally  has  no 
concern  for  exposures  t)elow  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  dailv  aggregate 
dietary  exposun^  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
mvclobutanil  in  drinking  water  and 
from  non-dietary,  non -occupational 
exposure  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  ¥SD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  myclobutanii 
residues. 

7.  Short-  or  intermediate-term  risk. 
Intermediate-term  risk  is  not  expected 
since  there  is  no  expectation  of 
intermediate-term  exposure.  Short-term 
exposure  scenarios  are  expected  and  the 
MOEs  \^hich  were  determined  for 
aggregate  short-term  nsk  does  not 
exceed  HED's  level  of  concern.  It  was 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  myclobutanii 
residues. 

8  Conclusion.  EPA  concludes  that 
reliable  data  support  use  of  the  100- fold 
uncertainty  factor  and  that  an  additional 
10- fold  factor  is  not  needed  to  ensure 
the  safety  of  infants  and  children  from 
dietary  exposure. 

III.  Other  Considerations 

A.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
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effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurnng 
estrogen,  or  such  other  endocrine  effect 
...."  The  Agency  is  currently  working 
with  interested  stakeholders,  including 
other  government  agencies,  public 
interest  groups,  industry  and  research 
scientists  in  developing  a  screening  and 
testing  program  ana  a  priority  setting 
scheme  to  implement  this  program. 
Congress  has  allowed  3  years  from  the 
passage  of  the  FQPA  (August  3,  1999)  to 
implement  this  program.  At  that  time, 
EPA  may  reauire  further  testmg  of  this 
active  ingredient  and  end  use  products 
for  endocrine  disrupter  effects.  Based  on 
the  adverse  testicular  findings  in  the 
chronic  toxicity  and  reproduction 
studies  in  rats,  myclobutanil  should  be 
considered  as  a  candidate  for  evaluation 
as  an  endo<.rine  disrupter 

B.  Metabolism  In  Plants  and  Animals 

1.  Plants.  Based  on  the  three 
metabolism  studies  on  wheat,  apples 
and  grapes  (which  indicate  a  similar 
metabolic  route  for  crops  in  three 
different  crop  groups),  the  nature  of  the 
residue  in  bananas  is  adequately 
understood.  The  residues  of  concern  in 
bananas  are  myclobutanil  (alpha-butyl- 
alpha-(4-chloropheny  1)-1H- 1.2.4- 
triazole-l-propanenitrile|  and  its 
metabolite  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyI)-lH-1.2.4- 
triazole-l-propanenitrile  (free  and 
bound). 

2.  Animals.  The  nature  of  the  residue 
in  animals  is  adequately  understood. 
The  residues  of  concern  in  animal 
commodities  except  milk  are 
myclobutanil  and  its  metabolite  alpha- 
(3-hydroxybutyl)-alpha-(4- 
chlorophenyl)-lH-1.2,4-triazole-l- 
propanenitrile  (free).  The  residues  of 
concern  in  milk  are  myclobutanil  ard 
its  metabolites  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-lH-1.2.4- 
triazole-1-propanenithle  (free  and 
bound)  and  alpha-(4-chlorophenyl)- 
alpha-(3.4-dihydroxybutyl)-lH-1.2.4- 
triazole-1-propanenitrile. 

C.  Analytical  Enforcement  Methodology 

An  adequate  enforcement  method, 
34S-88-10.  is  available  to  enforce  the 
tolerance  on  bananas.  Quantitation  is  by 
GLC  using  a  nitrogen/phosphorus 
detector  for  parent  myclobutanil  and  an 
electron  capture  detector  (Ni*')  for 
residues  measured  as  the  alcohol 
metabolite  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-lH- 1.2.4- 
triazole-1-propanenitrile.  Enforcement 
methods  for  the  established  tolerances 
on  animal  commodities  are  Methods 
34S-88-22.  34S-88-15.  31S-87-02.  and 
34S-88-21.  These  methods  have  been 
submitted  for  publication  in  PAM  II. 


The  methods  are  available  to  anyone 
who  is  interested  in  pesticide  residue 
enforcement  from:  By  mail.  Calvin 
Furlow.  Public  Information  and  Records 
Intregrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St,.  SVV.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Crystal  Mall  #2.  Rm.  119FF.  1921 
Jefferson  Davis  Hwy..  (703)  305-5229. 

D  Magnitude  of  Residues 

The  combined  residues  of 
myclobutanil  and  its  metabolite  alpha- 
(3-hydroxybutyl)-alpha-(4- 
chlorophenyl)-lW-l,2.4-triazoIe-l- 
propanenitrile  (free  and  bound) 
resulting  from  the  proposed  use  will  not 
exceed  4.0  ppm  in  bananas  (post- 
harvest).  The  tolerance  on  bananas  is  for 
the  raw  agricultural  commodity  as 
defined  in  40  CFR  180.1(j)(l).  Both  peel 
and  pulp  are  included.  Crown  tissue  or 
stalk  are  excluded.  For  risk  assessment 
purposes,  it  was  concluded  that 
residues  resulting  from  the  proposed 
use  will  not  exceed  0.8  ppm  in  banana 
pulp. 

E  Rotational  Crop  Restrictions 

Rotational  crop  studies  are  not 
required  for  uses  of  pesticides  on 
bananas. 

F.  International  Residue  Limits 

There  are  no  Codex.  Canadian  or 
Mexican  residue  limits  established  for 
myclobutanil  and  its  metabolites  on 
bananas.  Therefore,  no  compatibility 
problems  exist  for  the  proposed 
tolerance  on  bananas. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  the  combined  residues  of  the 
fungicide  myclobutanil  lalpha-butyl- 
alpha-{4-chlorophenyl)-lH-1.2.4- 
triazole-l-propanenitrile]  and  its 
metabolite  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-lH-l,2.4- 
triazole-1-propanenitrile  (free  and 
bound)  in  or  on  the  raw  agricultural 
commodity  bananas  (post-harvest)  at  4.0 
ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  4G8(gJ 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 


requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  July  13.  1998.  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  sf)ecify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestors 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  DocVet 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  lOPP-3006471  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
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Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington.  V,^ 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket®ef)amail. epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  oificial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronicalK 
into  pnnted,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemalking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES  '  at  the 
beginning  of  this  document. 

\n  "Regulatory  .\ssessmpnt 
Requirements 

Inis  tiiial  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  .Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  ftx>m  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfimded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993).  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 


basis  of  a  petition  under  FFDC.A  section 
408(d).  such  as  the  tolerance  m  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFAJ  (5 
use.  60i  et  seq.)  do  not  apply. 
Nevertheless,  the  .Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  was  published  on  May 
4,  1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
use,  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  .njle  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
"major  rule    as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  23. 1998. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  1804AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.443,  is  amended  by 
adding  and  alphabetically  inserting  into 
the  table  of  paragraph  (a)  the  commodity 
bananas  (Post-H)  at  4.0  ppm  to  read  as 

follows 

§180.443     Myclobutanil;  tolerances  tor 
residues, 
(a)  General.  '     '     * 


Commodity 

Parts  per  mNlion 

•                           •                           • 

Bananas  (Post-H)  

•                             • 

4.0 

•                             •                             • 

•                             • 

rn?  Dor  <JR-12';77  Filed  5-11-98;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-500628A    FRl-5:'86-4J 
RIN  2070-AB78 

tmidacloprid;  Pesticide  Tote'^anct 
Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

summary:  EPA  is  correcting  the  final 
r.it  issued  in  the  Federal  Register  of 
March  25.  1998  (63  FR  14371)(FRL- 
5778-3),  establishing  permanent 
tolerances  for  residues  of  the  insecticide 
l-((6-chloro-3-pyridinyl)melhyll-N- 
nitro-2-imidazolidinimine  and  its 
metabolites  in  or  on  sorghiun  grain  at 
0.05  parts  per  million  (ppm).  sorghum 
forage  at  0,10  ppm,  and  sorghum  stover 
at  0.10  ppm.  Gustafson,  Inc.  submitted 
a  petition  to  EPA  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA). 
as  amended  by  the  Food  QuaUty 
Protection  Act  of  1996  (Pub.  L.  104-170) 
requesting  these  tolerances. 
DATES:  This  correction  is  effective  May 
12.  1998, 

FOR  FURTHER  INFORMA'iON  COS"  ACT:  By 

mail;  Elizabeth  T.  Haeberer.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA,  (703)  308-2891.  e-mail: 
h-ie'it-r*-'  t^;!/, •.''"'!  «^h;,. ■nail. ef)a. gov. 

SJPPlEMEN'^AO  'Nt'ORMATION: 

1.  Regulatory  Asses-sment  Requirements 

This  final  rule  does  not  impose  any 
requirements.  It  only  implements  a 
technical  correction  to  the  Code  of 
Federal  Regulations  (CFR).  As  such,  this 
action  does  not  require  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
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Review  (58  FR  51735.  October  4.  1993). 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  For  the  same  reason,  it  does  not 
require  any  action  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(LFMRA)  (Pub.  L.  104-4).  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28,  1993).  or  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 


Commodity 


II.  Submission  to  <     lu;  ess  and  the 
General  Accountmg  Utfice 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2)." 

List  of  Subiects  in  40  U  K  i'a.  t  itiU 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  April  28.  1998. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

In  FR  Doc.  98-7646,  in  the  issue  of 
Wednesday.  March  25.  1998  at  page 
14378  in  the  third  column,  amendatory 
language  item  2  and  the  amendment  to 
S  180.472  are  corrected  to  read  as 
follows. 

2.  In  §  180.472,  the  table  in  paragraph 
(a)  is  amended  by  revising  the  entries 
for  "sorghum,  forage."  and  "sorghum, 
grain."  and  adding  alphabetically  an 
entry  for  "sorghum,  stover,"  to  read  as 
follows: 

§180  472    tmldadoprid,  tolerances  for 
residues. 

(a)  • 


Sorghum,  lofage 
Sorghum,  grain  .. 
Sorghum,  stover 


Pans  per  million 


0.10 
0.05 
0.10 


ExpiratiorVRevocation  Date 


None 
None 
None 


jFR  Doc.  98-12576  Filed  5-11-98;  8:45  ami 
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This  section  o<  the  FEDERAL  REGISTER 
contains  notices  to  ttie  oubiic  of  the  prooosec 
issuance  of  mies  anc  regulations   The 
purpose  o(  these  notices  is  to  give  mterestec 
persons  an  ooportuni*>  to  oartiaoate  m  the 
'.jie  •^•.aKtng  prior  'c  the  aooption  of  'he  finai 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Part  93 

[Docket  No.  97-131-1] 

Horses  From  Qatar;  Change  in  Disease 
Status 

agency:  .•\:iiniai  ana  Plant  Health 
Inspection  Ser\  ice,  USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the 
importation  of  horses  to  remove  Qatar 
ffom  the  list  of  regions  the  .'Vnimal  and 
i'lant  Health  Inspection  Service 
(onsiders  affected  with  .■\frican  horse 
sicioiess.  This  proposed  action  is  based 
on  information  received  from  Qatar  and 
is  in  accordance  with  standards  set  b\ 
the  Office  International  des  Epizooties 
for  recognizing  a  countr\'  as  free  of 
African  iiorse  siciuiess.  This  proposed 
action  would  relieve  restrictions  on  the 
importation  of  horses  into  the  I'luted 
States  from  Qatar. 

DATES:  Consideration  wii!  he  given  oniv 
to  comments  rec,e!\ed  on  nr  riefore  July 
n. 1998 

ADDRESSES:  Please  send  an  original  and 
tn.-ee  copies  of  your  comments  to 
Uoci^et  No  97-131-1,  Regulatory 
Analysis  and  Dev'elopment,  PPD. 
APHIS,  suite  3Cri3.  4700  River  Road, 
Unit  118,  Rjverdaie.  Mil  20~3  7-1238. 
Please  state  that  \oar  comments  refer  to 
Docket  No,  9''-131-!    C  omments 
rfi  tived  may  tn'  inspected  at  I'SD.-^ 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW 
Washington.  DC,  between  8  am   am: 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  w  ishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)690-2817  to  facilitate 
entn,'  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
h:i:::  lAjugiil,  Senior  Staff  Veterinarian. 
P.nidiK  ts  Program,  National  Center  for 
Import  ai;d  FAporl.  \'S,  .\FH1S,  4''00 


River  Road,  Unit  40,  Riverdale,  MD 
20737-1231,  (301)  734-3399;  ore-mail: 
jcougill@aphis.usda.gov, 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  93 
(referred  to  below  as  the  regulations) 

prescribe  the  conditions  for  the 
importation  into  the  United  States  of 
specified  animals  to  prevent  the 
introduction  of  various  animal  diseases, 
including  African  horse  sickness  i.^HS). 
AHS  is  a  fatal  equine  viral  disease  that 
is  not  known  to  exist  in  the  United 
States 

Section  93.308ia)i2)  of  the  regulations 
lists  regions  that  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
considers  affected  with  .-IHS  and  sets 
forth  specific  quarantine  requirements 
for  horses  that  are  imported  from  those 
regions.  .APHIS  requires  horses  intended 
for  importation  from  any  of  the  regions 
hsted,  including  horses  that  ha\  e 
stopped  in  or  transited  those  regions,  to 
enter  the  United  States  only  at  the  port 
of  New  York  and  be  quarantined  at  the 
.New  York  Animal  Import  Center  .n 
Newburgh.  NY,  for  at  least  60  days.  This 
precaution  is  necessary  to  help  ensure 
that  the  horses  are  not  affected  with 
AHS 

We  art'-  propiosint!  to  recognize  Qatar 
a-^  free  ot  ,-\HS  VW  are  proposing  this 
action  baser;  on  ii, formation  given  to 
.A,PHIS  b\  Qatar  and  standards  set  by  the 
Office  International  des  Epizooties 
IQIE]. 

In  order  for  a  country  to  be  recognized 
as  free  of  AHS.  the  OIE  requires  the 
disease  to  be  mandatorily  reportable.  In 
addition,  the  country  must  not  have 
vaccinated  domestic  horses  or  other 
equines  against  the  disease  during  the 
past  12  months  The  OIE  also  requires 
that  the  country  have  no  clinical, 
serological  (m  non-vaccinated  animeiJs), 
or  epidemiological  evidence  of  AHS  for 
the  past  2  years.  Qatar  has  not  had  a 
recorded  case  of  AHS  in  over  30  years, 
and  vaccination  against  AHS  has  not 
been  permiitted  during  this  period. 

With  Its  request  to  be  considered  firee 
of  AHS,  Qatar  provided  APHIS  writh 
information  about  its  \etennar\ 
infrastructure,  animai  health  monitoring 
system,  trading  practices  with  other 
regions,  and  other  pertinent  information 
that  we  require  in  order  to  determine 
whether  Qatar  should  be  recognized  as 
free  uf  AHS. 


APHIS  has  reviewed  the  information 
provided  by  Qatar  in  support  of 
declaring  it  free  of  AHS.  Based  on  that 
information,  and  in  accordance  with 
OIE  standards  for  recognizmg  a  country 
to  be  free  of  AHS,  we  are  proposing  to 
consider  Qatar  as  free  of  AHS. 
Therefore,  we  are  proposing  to  amend 
§  93.308(a)(2)  by  removing  Qatar  from 
the  list  of  regions  declared  affected  with 
AHS.  This  proposed  action  would  allow 
horses  from  Qatar  to  be  shipped  to  and 
quarantined  at  ports  designated  in 
§  93,303,  and  would  reduce  the 
quarantine  period  to  an  average  of  3 
days  to  meet  the  quarantine  and  testing 
requirements  specified  in  §93.308. 

On  October  28,  1997,  we  published  a 
final  rule  and  policy  statement  in  the 
Federal  Register  that  established 
procec.   res  !  ;r  recognizing  regions, 
rather  than  only  countries,  for  the 
purpose  of  importing  animals  and 
animal  products  into  the  United  States, 
a:.  1  -nat  established  procedures  by 
wnicn  regions  may  request  permission 
to  export  animals  and  animal  products 
to  the  United  States  under  specified 
conditions,  based  on  the  regions' 
disease  status  (see  62  FR  56000-56033, 
Dockets  94-106-8  and  94-106-9).  The 
fmal  rule  was  efTective  on  November  28, 
1997.  The  request  from  Qatar  addressed 
by  this  proposed  rule  is  not  a  request  to 
be  recognized  as  a  region,  rather  than  a 
country,  nor  a  request  to  establish  new 
import  conditions  based  on  the  disease 
status  of  regions.  Therefore,  we  have 
handled  and  evaluated  this  request  in 
the  traditional  framework  of  recognizing 
a  country  as  affected  or  not  affected 
with  a  specified  disease.  If  this 
proposed  rule  is  adopted,  the  current 
regulations  regarding  importation  of 
horses  from  regions  free  of  AHS  will 
apply. 

Fxetutive  Order  1?B6^  and  R»-€i;!a!ory 
Flexibility  .^i  t 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  ^ 

This  proposed  rule  would  recognize 
Qatar  as  free  of  AHS,  This  action  would 
allow  horses  from  Qatar  to  be  shipped 
to  and  quarantined  at  ports  designated 
in  §  93.303  and  would  reduce  the 
quarantine  and  testing  period  to  an 
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average  of  3  days  to  meet  quarantine 
requirements  specified  in  §93.308. 

U.S.  importers  of  competition  and 
breeding  horses  from  Qatar  would  be 
affected  by  this  rule  if  it  is  adopted. 
These  importers  would  no  longer  be 
required  to  quarantine  horses  from 
Qatar  for  60  days  at  the  New  York 
Animal  Import  Center  in  Newburgh, 
NY.  at  a  cost  of  approximately  S5,296 
per  horse. 

In  1996.  the  U.S.  imported  31.633 
horses.  However,  there  have  been  no 
horses  imported  into  the  United  States 
from  Qatar  since  1992.  Removing  the 
requirement  for  a  60-day  quarantine  for 
horses  from  Qatar  would  make  the 
importation  of  these  horses  less 
expensive  and  logistically  easier.  As  a 
result,  we  anticipate  that  U.S.  importers 
might  begin  importing  horses  from 
Qatar.  However,  since  the  current  horse 
population  in  Qatar  is  approximately 
1500  head,  we  do  not  expect  that  the 
number  of  horses  exported  to  the  United 
States  would  be  significant  In  fact,  in 
1995.  Qatar  only  exported  10  horses 
Furthermore,  most  horses  imported 
from  Qatar  would  probably  be  in  the 
United  States  on  a  temporary  basis  for 
particular  events,  such  as  for  races  or 
breeding,  and  then  transported  back  to 
Qatar.  For  these  reasons,  we  anticipate 
the  overall  economic  impact  on  U.S. 
entities  would  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  )ustice 
Reform.  If  this  proposed  rule  is  adopted: 
(1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  9  CFR  Part  93 

Animal  diseases,  Imports,  Livestock. 
Poultry  and  poultry  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  93  would  be 
amended  as  follows: 


PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS.  BIRDS    AND  POULTRY 
AND  CERTAIN  ANIMA.     BIRD    AND 
POULTRY  PRODUCTS 
REQUIREMENTS  FOR  ME  ANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
would  continue  to  read  as  follows: 

Authonty:  7  U.S.C.  1622.  19  U  S.C.  1306; 
21  use.  102-105.  lit.  114a.  134a.  134b. 
134c.  134d.  134f.  135.  136.  and  136a.  31 
U.S.C  9701;  7  CFR  2  22.  2  80.  and  371.2(d). 

$93,308    (Amended] 

2.  In  §93.308.  paragraph  (a)(2)  would 
be  amended  by  removing  "Qatar.". 

Done  in  Washington.  DC.  this  6th  day  of 
May  l')9fl 
Charle*  P.  Scfawalbe, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service 

IFR  Doc.  98-12571  Filed  5-11-98.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  »e-NM-171^D] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  747-400,  -400D,  and  400F 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

summary:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  747-400,  -^OOD,  and  -400F 
series  airplanes,  that  would  have 
required  modification  of  the  P212  and 
P213  panels  of  the  cabin  pressure 
control  system.  That  proposal  was 
prompted  by  a  report  of  in-flight  loss  of 
cabin  pressurization  control  due  to  a 
single  failure  of  the  auxiliary  power  unit 
(APU)  battery.  This  action  revises  the 
proposed  rule  by  adding  new 
requirements,  for  certain  airplanes,  to 
modify  the  P5,  PS.  and  P7  panels,  and 
the  W4701,  W4703.  and  W4908  wire 
bundles,  as  applicable.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  loss  of  control  of 
the  cabin  pressurization  system,  which 
could  result  in  rapid  depressurization  of 
the  airplane.  Such  rapid 
depressurization  could  result  in 


deleterious  physiological  effects  on  the 
passengers  and  crew;  and  airplane 
diversions,  which  represent  an 
increased  risk  to  the  airplane, 
passengers,  and  crew. 
DATES:  Comments  must  be  received  by 
June  8.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  96-NM- 
171-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW    R.  :  •   i.   Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  R.  Morris.  |r..  Aerospace 
Engineer.  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington; 
telephone  (425)  227-2794;  fax  (425) 
227-1181 
SUPPLEMENT  6 R'    NFORMATION: 

Comrm-nts  Inv  itt'tl 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped    . 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  Number  96-NM-171-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
96-NM-171-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747-400,  -400D.  and 
-400F  series  airplanes,  was  published  as 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  on  April 
1.  1997  (62  PR  154.T;ii  That  .NPRM 
would  have  required  modification  of  the 
P212  and  P213  panels  of  the  cabin 
pressure  control  system.  That  .N'PRM 
was  prompted  by  a  report  of  in-flight 
loss  of  cabin  pressurization  control  due 
to  a  single  failure  of  the  auxihar\  power 
unit  (APU)  battery.  That  condition,  if 
not  corrected,  could  result  in  rapid 
depressurization  of  the  airplane  Such 
rapid  depressurization  could  result  in 
deleterious  physiological  effects  on  the 
passengers  and  crew;  and  airplane 
diversions,  which  represent  an 
increased  risk  to  the  airplane, 
passengers,  and  crew. 

.\ctions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  given  due  consideration  to  the 
comments  received  in  response  to  the 
NPRM.  One  comment  and  the 
information  it  provides  has  led  the  FAA 
to  consider  making  a  significant  change 
to  the  proposal.  The  comment  and  the 
changes  prompted  by  it  are  explained 
below. 

Request  to  Include  Actions  Specified  in 
Additional  Service  Bulletin 

One  commenter  (the  manufacturer) 
requests  that  the  FAA  revise  the 
proposed  AD  to  additionally  require 
accomplishment  of  the  actions  specified 
in  Boeing  Service  Bulletin  747-24- 
2193,  dated  January  25. 1995;  as  revised 
by  Notices  of  Status  Change  (NSC)  747- 
24-2193  NSC  1,  dated  April  13,  1995, 
747-24-2193  NSC  2,  dated  October  5, 
1995,  747-24-2193  NSC  3,  dated 
November  22,  1995,  747-24-2193  NSC 
4,  dated  December  21,  1995,  747-24- 
2193  NSC  5,  dated  May  2,  1996,  and 
747-24-2193  NSC  6.  dated  March  13, 
1997;  or  Alert  Senice  Bulletin  747- 


24A2193.  Revision  1.  dated  June  19. 
1997. 

The  FAA  concurs  with  the 
commenter's  request  to  add  the  actions 
described  in  the  service  bulletins  to  the 
requirements  of  the  originally  proposed 
AD.  Since  issuance  of  the  NPRM.  the 
FAA  has  reviewed  and  approved  these 
service  bulletins,  which  describe 
procedures  for  modification  of  the 
wiring  of  the  P5.  P6.  and  P7  panels,  and 
modification  of  the  wiring  in  the  W4701 
and  W4908  wire  bundles;  installation  of 
diodes  in  the  P6  panel;  and,  for  certain 
airplanes,  modification  of  the  wiring  in 
the  \V4703  wire  bundles. 
Accomplishment  of  the  actions 
described  in  the  service  bulletins  would 
provide  backup  power  for  the  control 
and  indication  of  the  cabin 
pressurization  system  in  the  event  of  a 
single-SQun.e  failure  of  the  mam  battery 
bus. 

The  FAA  finds  that  accomplishment 
of  the  actions  specified  in  Service 
Bulletin  747-24-2193  (including 
notices  of  status  change).  Alert  Service 
Bulletin  747-24A2193,  and  Alert 
Service  Bulletin  747-21A2381  (the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
actions  specified  in  the  originally 
proposed  AD)  would  adequately  address 
the  identified  unsafe  condition  by 
providing  an  additional  power  source  in 
the  event  of  loss  of  the  pnmar>'  power 
source  Therefore,  the  FAA  has  revised 
the  proposed  AD  to  add  the  actions 
specified  in  Boeing  Service  Bulletin 
747-24-2193  or  Alert  Service  Bulletin 
•'4''-24A2193. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment 

Cost  Impact 

There  are  approximately  351 
airplanes  of  the  affected  design  in  the 
worldwide  fleet. 

The  FAA  estimates  that  43  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD  For  all  airplanes,  it  would 
take  approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
modification  of  the  P212  and  P213 
panels,  at  an  average  labor  rate  of  $60 
per  work  hour  Required  parts  would 
cost  approximately  $389  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  modification  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$37,367,  or  S869  per  airplane. 

For  certain  airplanes,  it  would  take 
approximately  47  work  hours  per 


airplane  to  accomplish  the  proposed 
modification  of  the  P5.  P6.  and  P7 
panels,  and  the  W4701,  W4703,  and 
W4908  wire  bundles,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $1,529 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  modification 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $4,349  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
ojjerator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  op>erator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Re^ulatorv  Impart  , 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FH  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES 

List  of  SubifHf.  in  14  fT'R  Pa-I  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safetv 

The  Proposed  .\mendmt'nt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  Dart  391  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g),  40113.  44701. 
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139.13    [Amendad] 

2.  Section  .)9.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Boeing:  Docket  96-NM-171-AD. 

Appltcabihty  Model  747-400.  -400D.  and 
-400F  series  airplanes;  as  identified  in 
Boeing  Alert  Service  Bulletin  747-21A2381, 
dated  lune  27.  1996:  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  loss  of  control  of  the  cabin 
pressurization  system,  which  could  result  in 
rapid  depressunzation  of  the  airplane  and 
consequent  deleterious  physiological  effects 
on  the  passengers  and  crew;  and  airplane 
diversions,  which  represent  an  increased  risk 
to  the  airplane,  passengers,  and  crew; 
accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD:  Modify  the  P212  and  P213  panels 
of  the  cabin  pressure  control  system  as 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD.  as  applicable,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-21A2381.  dated 
June  27.  1996. 

(1)  For  Groups  1  through  7  airplanes,  as 
identified  in  the  alert  service  bulletin: 
Change  the  wiring  in  the  P212  and  P213 
panels;  replace  the  existing  two-pole  relays 
with  new  four-pole  relays;  and  perform  a  test 
of  both  panels. 

(2)  For  Croup  8  airplanes,  as  identified  in 
the  alert  service  bulletin:  Change  the  wiring 
in  the  P212  panel;  replace  the  existing  two- 
pole  relays  with  new  four-pole  relays;  replace 
the  existing  P213  panel  with  a  new  P2t3 
panel;  and  perform  a  test  of  both  panels. 

(b)  For  airplanes  having  line  p>ositions  696 
through  1021  inclusive:  Within  180  days 
after  the  effective  date  of  this  AD,  accomplish 
paragraphs  (b)(1)  and  (b)(2).  as  applicable,  of 
this  AD;  in  accordance  with  Boeing  Service 
Bulletin  747-24-2193.  dated  January  25. 
1995;  as  revised  by  Notices  of  Status  Change 
(NSC)  747-24-2193  NSC  1.  dated  April  13. 
1995,  747-24-2193  NSC  2,  dated  October  5, 
1995.  747-24-2193  NSC  3.  dated  November 
22.  1995.  747-24-2193  NSC  4.  dated 
December  21.  1995.  747-24-2193  NSC  5, 
dated  May  2.  1996.  and  747-24-2193  NSC  6. 
dated  March  13.  1997;  or  Alert  Service 
Bulletin  747-24A2193,  Revision  1.  dated 
June  19.  1997. 

(1)  For  all  airplanes:  Modify  the  wiring  of 
the  P5,  P6,  and  P7  panels;  modify  the  wiring 
in  the  W470t  and  W4908  wire  bundles;  and 
install  diodes  in  the  P6  panel. 


U)  f^or  Uruups  1  and  2  airplanes  iduntitied 
in  paragraph  I.  of  the  Accomplishment 
Instructions  of  the  service  bulletin  or  alert 
service  bulletin:  Modify  the  wiring  in  the 
W4703  wire  bundle 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princip>al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  May  5. 
1998 

D.  L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
(FRDoc  98-12520  Filed  ^11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

fed  fa-  Aviation  Administr,3tion 

M  CS^H  Pan  39 

(Docket  No  97-NM-156-AD] 

RIN  2120-AAM 

Airworthiness  Di'-ectives   Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  cracking 
in  the  inner  flange  of  door  frame  66.  and 
corrective  actions,  if  necessary.  This 
proposal  also  would  provide  for  an 
optional  terminating  action  for  the 
repetitive  inspections.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  correct  such  fatigue 
cracking,  which  could  result  in  reduced 
structural  integrity  of  the  airplane. 

DATES:  Comments  must  be  received  by 
June  11,  1998. 


ADDRESSES:  bubmit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  97-NM- 
156-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washingloi; 
TOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  International 
Branch.  ANM-116.  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

(ximments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

Tne  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  af^er  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repwrt 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-156-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  N'PRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


Federal  Register/ Vol.  63,  No.  91 /Tuesdav.  May  12.  1998/Proposed  Rules 


26103 


FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-156-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes  The  DGAC 
advises  that,  during  fatigue  testing  on  a 
Model  A320  test  article,  between  60.500 
and  85,700  flight  cycles,  three  cracks 
developed  on  the  inner  flange  of  door 
frame  66  at  stringer  18  and  stringer  20. 
The  cracks  were  located  around  t.he 
edges  of  the  gusset  plate  attachment 
holes  of  the  inner  flange  of  door  frame 
66,  which,  during  routine  visual 
insi>ection.  would  he  hidden  by  the 
gusset  plates.  Such  fatigue  cracking,  if 
not  corrected,  could  result  in  reduced 
structural  integrity  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A32O-53-1071,  dated  November  7, 
1995,  as  revised  by  C^hange  Notice  OA, 
dated  July  5,  1996  This  service  bulletin 
describes  procedures  for  repetitive 
rotating  probe  eddy  current  inspections 
to  detect  cracking  around  the  edges  of 
the  gusset  plate  attachment  holes  of  the 
inner  flange  of  door  frame  66.  left  and 
right,  at  stringer  positions  Pl8.  P20,  P22, 
Pl8  ,  P20  ,  and  P22'  The  DGAC 
classified  this  ser\ice  bulletin  as 
mandatorv  and  issued  French 
airworthiness  directive  96-234-087(8). 
dated  October  23,  1996,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France 
.'\ccomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition 

.Mrbus  also  has  issued  Service 
Bulletin  A32O-53-1072,  dated 
.\overnber  7,  1995,  as  revised  b\  Change 
Notice  OA.  dated  July  .=i,  1996  This 
service  bulletin  describes  procedures  for 
modification  of  the  gusset  plate 
attachment  holes  The  modifu;ation 
involves  cold  working  the  attachment 
holes  of  the  inner  flange  of  door  frame 
fifi.  left  and  right,  at  stringer  positions 
PlH.  P20,  P22;  P18  .  P20  ,  and  P22.. 
Accomplishment  of  the  modification 
would  eliminate  the  need  for  the 
repetitive  inspections.  The  DGAC  has 
approved  this  service  bulletin. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 


provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  IXiAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
IX}AC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tyjje  design  registered  m  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  Service  Bulletin  A32O-53-1071 
described  previously,  except  as 
described  in  the  following  section.  This 
proposed  AD  also  would  provide  for 
optional  terminating  action  for  the 
repetitive  inspections 

Operators  should  note  that,  in 
consonance  with  the  findings  of  the 
DGAC.  the  F.\A  has  determined  that  the 
repetitive  inspections  proposed  by  this 
AD  can  be  allowed  to  continue  in  lieu 
of  accomplishment  of  a  terminating 
action.  In  making  ti.is  determination, 
the  F.A.A  (onsiders  that,  in  this  case, 
long-term  continued  operational  safety 
will  be  adequately  assured  by 
accomplishing  the  repetitive  inspections 
to  detect  crat.kmg  before  it  represents  a 
hazard  to  the  airplane. 

Differences  Between  the  Proposed  .\D 
and  the  Foreign  Service  Information 

The  proposed  .^D  would  differ  from 
the  previously  described  .Airbus  service 
bulletins  and  French  airworthiness 
directive,  which  specify  that  Airbus  be 
contacted  for  a  repair  solution  for 
cracking  detected  during  an  inspection. 
In  the  proposed  AD,  however,  repair  of 
any  crack  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  F.^.^ 

Also,  operators  should  note  that, 
unlike  the  procedures  described  in 
Airbus  Service  Bulletin  A320-53-1071, 
this  proposed  .A.D  would  not  permit 
further  flight  if  c:racks  are  detected 
around  the  edges  of  the  gusset  plate 
attachment  holes  of  the  inner  flange  of 
door  frame  66.  The  FAA  has  determined 
that,  because  of  the  safety  implications 
and  consequences  associated  with  such 
cracking,  any  subject  attachment  hole 
that  is  found  to  have  cracking  must  be 
repaired  or  modified  pnor  to  further 
flight. 


Cost  Impact 

The  FAA  estimates  that  132  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $63,360,  or 
$480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  Mf-.were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  proposed  modification, 
it  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  modification 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $300  per  airplane. 

Re|:ulatory  Impact 

Tfie  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  C^K  Far.  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly .  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


zr- 1 04 


r.'.!..,..!  R.M'istfr  'V,-l    fi3.  No.  91/Tuesday.  May  12.  1998/Proposed  Rules 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C,  106(^,  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  97-NM-156-AD. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  21778 
(reference  Airbus  Service  Bulletin  A320-53- 
1072.  dated  November  7. 1995.  as  revised  by 
Change  Notice  OA,  dated  July  5.  1996)  has 
not  been  accomplished,  certificated  in  any 
category 

Not*  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  thai  have  been  modified, 
altered,  or  repaired  so  thai  the  performance 
of  the  requirements  of  this  AD  is  aflected,  the 
owner/operalor  must  request  approval  for  an 
alternative  method  uf  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  correct  fatigue  cracking  in  the  inner 
flange  of  door  frame  66.  left  and  right,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  1  year  after  the 
efractive  date  of  this  AD.  whichever  occurs 
later:  Perform  a  rotating  probe  eddy  current 
inspection  to  detect  cracking  around  the 
edges  of  the  gusset  plate  attachment  holes  of 
the  inner  flange  of  door  frame  66.  left  and 
right,  at  stringer  positions  P18,  P20.  P22, 
PIS',  P20',  and  P22',  in  accordance  with 
Airbus  Service  Bulletin  A32O-53-1071, 
dated  November  7,  1995.  as  revised  by 
Change  Notice  OA.  dated  |uly  5.  1996.  If  any 
crack  is  detected,  prior  to  further  flight. 
re{Mir  in  accordance  with  a  method  approved 
by  the  Manager.  International  Branch,  ANM- 
116.  FAA.  Transport  Airplane  Directorate 
Repeal  the  inspection  thereafter  at  intervals 
not  lo  exceed  20.000  flight  cycles. 

lb)  Modification  of  the  gusset  plate 
attachment  holes  of  ihe  inner  flange  of  door 
frame  66.  left  and  right  (Airbus  Modification 
21778).  in  accordance  with  Airbus  Service 
Bulletin  A32O-53-1072.  dated  November  7. 
1995.  as  revised  by  Change  Notice  OA,  dated 
)uly  5,  1996.  constitutes  terminating  action 
for  the  repetitive  inspection  r«'quiremenls  of 
this  AD 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Inlemational  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Not*  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-234- 
087(B),  dated  October  23,  1996. 

Issued  in  Renton.  Washington,  on  May  5, 
1998. 

John  |.  Hickcy, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc  96-12518  Filed  5-11-98;  845  am) 
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DEPARTMENT  OP  TRANSPORTATION 

F©<lefal  Aviation  Administration 

14  CFR  Part  39 

[Dochol  No.  98-NM-37-AD] 

RIN2120-AA64 

Airworthiness  DrfH  ? vs    Bofifnj 
Model  757-200  S<^rif»s  A  spumes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Boeing  Model  757-200  series 
airplanes.  This  proposal  would  require 
modiPications  to  the  attachment 
installation  of  the  forward  lavatory.  This 
proposal  is  prompted  by  a  stress 
analysis  report  indicating  that  the 
forward  lavatory  could  break  free  from 
the  upp>or  and/or  lower  attachments 
during  an  emergency  landing.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
attachment  installation  of  the  forward 
lavatory  during  an  emergency  landing, 
which  could  result  in  injury  to  the  crew 
and  passengers. 

DATES:  Comments  must  be  received  by 
lune  26,  1998. 

AOOAESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9&-NM- 
37-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P  O.  Box  3707.  Seattle.  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
EMrectorate.  1601  Lind  Avenue,  SW., 
Renton.  Washington. 

FOR  FURTMEB  INFORMATION  CONTACT: 

Keith  Ladder;;!:.  .AtTuspiK  v  hugineer. 
Airframe  Branch,  ANM-120S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425) 227-2780; 
fax  (425)  227-1181. 
SUPPLEMENTARY  iNFORMATiON: 

Commpnis  Invitctl 

InieresteO  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-37-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
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ANM-114,  Attention:  Rules  Docket  No. 
98-NM-37-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056 

Discussion 

While  reviewing  a  stress  analysis  for 
the  attachment  installation  of  the 
forward  lavatory  on  the  Boeing  Model 
757-200  series  airplane  to  add  airline- 
requested  variations.  Boeing  discovered 
a  discrepancy  with  the  analysis.  The 
stress  analysis,  when  corrected, 
indicated  that  the  current  design  was 
not  strong  enough  to  withstand  a  9g 
forward  emergency  landing.  As  a  result, 
the  upper  attachment  installation  of  the 
forward  lavator>'  of  passenger  airplanes 
and  the  lower  attachment  installation  of 
the  forward  lavatory  of  freighter 
airplanes  do  not  meet  the  certification 
requirements  for  the  ultimate  load 
specifications  of  the  forward  lavator\'. 
Furthermore,  the  stress  analysis  report 
indicated  that  the  forward  lavatory- 
could  break  free  at  the  upper  and/or 
lower  attachments  during  an  emergency 
landing.  Failure  of  the  attachment 
installation  of  the  forward  lavatory 
during  an  emergency  landing  could 
result  in  injury  to  the  crew  and 
passengers. 

Kxplanation  of  Relevant  Service 
Information 

The  F.\.\  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-25-0181 
dated  June  26,  1997.  which  describes 
procedures  for  installation  of  a  doubler 
to  the  upper  attachment  installation  of 
the  forward  lavatory  on  passenger 
airplanes.  The  FAA  also  has  reviewed 
and  approved  Boeing  Alert  Service 
Bulletin  757-25A0187.  dated  September 
18,  1997,  which  describes  procedures 
for  installation  of  floor  panel  inserts,  a 
retention  fitting  assembly,  and  a  doubler 
assembly  to  the  lower  attachment 
installation  of  the  forward  lavatory  on 
freighter  airplanes.  Accomplishment  of 
the  modifications  specified  in  the 
service  bulletins  is  intended  to 
adequately  adA-ess  the  identified  unsafe 
condition 

Fxplanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the 
modifications  specified  in  the  service 
bulletins  described  previously. 

Cost  Impact 

There  are  approximately  333 
airplanes  of  the  affected  design  in  the 
worldwide  fieet.  The  FAA  estimates  that 
225  airplanes  of  U.S.  registry  would  be 


affected  by  this  proposed  AD:  164 
passenger  airplanes  and  61  freighter 
airplanes. 

It  would  take  approximately  10  work 
hours  per  passenger  airplane  to 
accomplish  the  proposed  modification, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $100  per  airplane.  Based 
on  these  figures,  the  co^t  impact  of  this 
proposed  modification  on  U.S.  operators 
is  esUmated  to  be  $114,800,  or  $700  per 
passenger  airplane. 

It  would  take  approximately  42  work 
hours  per  freighter  airplane  to 
accomplish  the  proposed  modification, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  provided 
by  the  airplane  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  of  this  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $153,720,  or  $2,520  per 
freighter  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2")  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034^  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 
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safety.  Safety. 
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Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Ihe  auLhority  citation  for  part  39 
continues  to  read  as  follows: 

,\uthontv:  49  U.S.C.  106(g),  40113.  44701. 

§  39  13     :  Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-37-AD 

Applicability:  Model  757-200  series 
airplanes;  as  listed  in  Boeing  Service  Bulletin 
757-25-0181.  dated  )une  26. 1997.  and 
Boeing  Alert  Service  Bulletin  757-25A0187. 
dated  September  18. 1997;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eUminated.  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  attachment 
installation  of  the  forward  lavatory  during  an 
emergency  landing,  which  could  result  in 
injury  to  the  crew  and  passengers, 
accomplish  the  follovrtng: 

(a)  For  passenger  airplanes  identified  in 
Boeing  Service  Bulletin  757-25-0181.  dated 
June  26, 1997:  Within  18  months  after  the 
effective  date  of  this  AD.  install  a  doubler  to 
the  upper  attachment  installation  of  the 
forward  lavatory  in  accordance  with  Boeing 
Service  Bulletin  757-25-0181.  dated  |une  26. 
1997. 

(b)  For  freighter  airplanes  identified  in 
Boeing  Alert  Service  Bulletin  757-25A0187. 
dated  September  18. 1997:  Within  18  months 
after  the  effective  date  of  this  AD.  install  floor 
panel  inserts,  a  retention  fitting  assembly, 
and  a  doubler  assembly  to  the  lower 
attachment  installation  of  the  forward 
lavatory,  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-25A0187.  dated 
September  18. 1997. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  floor  panel,  part 
number  141N5410-12  or  141N5410-28,  on 
any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO 

Note  2:  Information  tuncernmg  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  firom  the  Seattle  ACO. 

(el  Special  flight  permits  may  be  issued  in 
accordance  wilh  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  114  CFR 
21.147  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  May  5. 
1998 

|ohn  |.  Hick«y, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFRDoc  9»-125l7  Filed  5-11-98;  845  am) 
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AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR42 
series  aii^lanes.  This  proposal  would 
require  modification  of  the  electrical 
power  supply  for  the  standby  horizon 
indicator.  This  proposal  is  prompted  by 
issuance  of  mandatoi^  continuing 
aii^vorthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  the 
standby  horizon  indicator  in  the  event 
of  failure  of  emergency  direct  current 
(DC)  power,  which  could  result  in 
reduced  controllability  of  the  airplane 
during  instrument  flight  rules 
conditions. 

DATES:  Comments  must  be  received  by 
June  11.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-1 14. 
Attention:  Rules  Docket  No.  9a-NM- 


44-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse,  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW  .  Renton.  Washington 
98055-4056:  telephone  (425) 227-2110: 
fax  (425)  227-1149. 

SUPPt-EMENTARY  INPORMAT'ON: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nurnber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  s[)ecified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp>ects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-44-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
98-NM-44-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-^056. 


Discu.ssion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  urisafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42  senes 
airplanes.  The  DGAC  advises  that  an 
operator  experienced  an  aborted  takeoff 
that  was  attributed  to  loss  of  power  at 
the  direct  current  (DC)  emergency 
(EMER)  bus.  which  disabled  the  standby 
horizon  indicator.  The  present 
configuration  does  not  supply  electrical 
power  for  the  standby  horizon  indicator 
from  two  independent  sources,  which 
could  result  in  the  loss  of  the  standby 
horizon  indicator  in  the  event  of  failure 
of  emergency  DC  power.  This  condition, 
if  not  corrected,  could  result  in  reduced 
controllability  of  the  airplane  during 
instrument  flight  rules  conditions. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Avions 
de  Transport  Regional  Service  Bulletin 
ATR4 2-34-0090.  Revision  1.  dated 
April  22.  1997.  which  describes 
procedures  for  modifying  the  electrical 
power  supply  for  the  standby  horizon 
indicator.  This  modification  would 
involve  installation  of  relays  in  certain 
electrical  panels  and  modification  of 
wiring,  so  that  power  to  the  standby 
horizon  indicator  can  be  supplied  from 
two  independent  sources. 
Accomplishment  of  the  action  specified 
in  the  service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
96-230-066(8).  dated  October  23.  1996. 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
of>eration  in  the  United  States  under  the 
provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
op>eration  in  the  United  States. 
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Explanation  of  Requirements  of 
Proposed  Rule 

Sinte  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registei^d  m  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  F.^,^  estimates  that  flft  airplanes 
of  U.S^  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
between  approximately  10  to  55  work 
hours  per  airpiane  to  ac:romplish  the 
proposed  modification  (depending  on 
how  many  kits  are  needed  for  each 
airplane),  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  ranges  from 
$52,800  to  $290,400,  or  $600  to  3,300 
per  airplane 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  .AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  .\D  were  not  adopted 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore 
in  accordance  with  Executive  Order 
12612.  It  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  .Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.'  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  It  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
.Administration  proposes  to  amend  part 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701 

§39.13     [Amended] 

2   Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Aerospatiale:  Docket  98-NM-44-,^D 

Apphcahsiitv  Model  ATR4 2-200. -300 
and  -320  senes  airplanes  on  which 
.Aerospatiale  Modification  4647  has  not  been 
accomplished,  certificated  in  any  category. 

Note  1:  This  -AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  beer, 
otherwise  modified,  altered,  or  repaired  ir. 
the  area  subject  to  the  requirements  of  this 
.AD  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner  operator  must  request  approval  for  ar. 
alternative  m.eihod  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  AD,  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
,sp>ec;fic  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previousi\ 

To  prevent  loss  of  the  standby  horizon 
indicator  in  the  event  of  failure  of  emergencv 
direct  current  (DC;  power,  which  could  result 
m  reduced  controllability  of  the  airplane 
during  instrument  flight  rules  conditions, 
accomplish  the  following 

(a,i  Within  12  months  after  the  effective 
date  of  this  .AD.  modify  the  electrical  power 
supply  for  the  standby  honzon  indicator  in 
accordance  with  .Avions  de  Transport 
Regional  Service  Bulletin  ATR42-34-OO90. 
Revision  1,  dated  April  22,  1997 

fbl  .An  alternative  method  of  compliance  or 
adjustment  of  the  comipliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manage' 
international  Branch  ,AN'M-116  F.A.^ 
Transport  .Airplane  Directo.'-ate  i  Jperators 
shall  submit  their  requests  through  an 
appropriate  F.A,A  Principal  Maintenance 
Insfjector.  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-ne, 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  maybe 
obtained  from  the  International  Branch. 
.ANM-n6 

(c)  Special  flight  permits  may  be  issued  ir 
accordance  with  sections  21,197  and  21.199 


of  the  Federal  AviaUon  RegulaUons  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  9&-230- 
066(B).  dated  October  23.  1996. 

Issued  in  Renton.  Washington,  on  May  5. 
1998. 

JobaJ.  Hickey, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  9S-12516  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORT /!i"noN 

Federal  Aviation  Adm!nist'a''or 

14  CFR  Part  3S 

[DocKel  No   9&-N»«*-6i-AI?I 

RIN  2120-AA64 

Airworthiness  Directives   Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(MPRM). 

SUMMARY:  This  document  projxjses  the 

adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appHcable  to 
certain  Airbus  Model  A319.  A320,  and 
.A321  series  airplanes.  This  proposal 
would  require  relocation  of  the  engine/ 
master  1  relay  from  relay  box  103VU  to 
shelf  95 VU  in  the  avionics  bay.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  a  simultaneous 
cutoff  of  the  fuel  supply  to  both  engines, 
which  could  result  in  a  loss  of  engine 
power  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
iune  11,  1998, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
.Airplane  Directorate,  ANM-1 14, 
-Attention:  Rules  Docket  No.  9ft-NM- 
61-.AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p  m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  F  \A  Transport  Airplane 
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Directorate,  1601  Lind  Avenue.  SW.. 

Renton.  Washln^to^ 
FOn  FURTHER  MFORMATIOM  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-U6.  FAA. 
Transport  Airplane  Directorate,  1601 
Land  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMCMTAnv    Kf     I'MATIOH: 

Conunents  invited 

Interested  persons  are  invited  to 
participate  in  the  ma)ung  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
posicard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-61-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
9&-NM-61-AD.  1601  Lind  Avenue. 
SW  .  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  TAviation 
Civile  (DCAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that,  during 
investigation  into  a  bowl  overflow 
problem,  maintenance  personnel 
determined  that  water  contamination  in 
the  avionics  bay  could  cause  the  left- 
and  right-side  engine  relays  to 
simultaneously  fail.  Further 
investigation  has  revealed  that  the 
engine/master  1  relay  (llQC)  should  be 


relocated  from  relay  box  103VU  to  shelf 
95VU  in  the  avionics  bay  to  improve 
system  separation  between  the  left-  and 
right-side  engine/master  relays  by 
increasing  the  distance  between  them. 
The  relays  control  the  low-pressure 
shutoff  valves  that  supply  fuel  to  the 
engines.  Thus,  simultaneous  failure  of 
the  relays  could  result  in  a  cutoff  of  the 
fuel  supply  to  both  engines.  This 
condition,  if  not  corrected,  could  lead  to 
a  loss  of  engine  power  and  consequent 
reduced  controllability  of  the  airplane. 


Explanation  of  K 
Infonnation 
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Airbus  has  issued  Service  Bulletin 
A320-24-1092.  dated  March  26.  1997, 
and  Revision  01.  dated  December  24. 
1997,  which  describe  prt)cedures  for 
relocation  of  the  engine/master  1  relay 
from  relay  box  103VU  to  shelf  95VU  in 
the  avionics  bay.  Relocation  of  the 
engine/master  1  relay  involves 
modification  of  the  equipment  and 
wiring  in  the  affected  areas. 
Accomplishment  of  the  action  specified 
in  the  service  bulletins  is  intended  to 
adequately  address  the  identified  unsafe 
condition  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
97-360-lll(B).  dated  November  19. 
1997.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA't  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21  29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  EKiAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 


{^osl  Impa<  t 

The  FAA  estimates  that  120  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  proposed 
action,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $209  or  $961  per 
airplane,  depending  on  the  sprvii  e  kit 
purchased.  Based  on  thesf  f Ik  iff s  tho 
cost  impact  of  the  proposeii  Ai '    :       .S 
operators  is  estimated  to  be  as  low  as 
$1,169  per  airplane,  or  as  high  as  $1,921 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  baseid  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Rp^ulatorv  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  captioo 

ADDRESSES 

List  ot  SubiiM  ts  in  14  ("KR  Pari  19 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety 

Thp  Proposed   Xmendrnenl 

Accoraingiy.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13     [Amended] 

2.  SectuHi  .w  1.3  is  amended  by 
adding  the  following  new  airworthiness 
directive- 
Airbus  Industrie:  Docket  98-NM-61-AD. 
Applicability:  Model  A319.  A320.and 

A321  series  airplanes;  on  which  Airous 
Modification  26065  (reference  Airbus  Service 
Bulletin  A320-24-1092,  Revision  01.  dated 
December  24,  1997)  has  not  been 
accomplished:  certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  if  has  been 
otherwise  modified,  altered,  or  repiaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repiair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sjjecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  simultaneous  cutoff  of  the 
fuel  supply  to  both  engines,  which  could 
result  in  a  loss  of  engine  power  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  .^D,  relocate  the  engine/master  1 
relay  (llQG)  from  relay  box  103VU  to  shelf 
95VU  in  the  avionics  bay.  in  accordance  with 
Airbus  Service  Bulletin  A32O-24-1092, 
dated  March  26.  1997.  or  Revision  01.  dated 
December  24,  1997 

(b)  An  alternative  method  of  compliance  or 
d  Jiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  by  the  .Manager 
International  Branch   ."V.NM-llb.  F.^.A 
Transr>ort  .^l^piane  Directorate  Operators 
s.'-.aU  submit  their  requests  through  ar. 
appropriate  FA.A  Principal  Maintenance 
Inspector,  who  may  add  tomments  and  then 
send  it  to  the  Manager,  Internatjonal  Branch. 
A.NM-116 

Note  2:  Information  (  oncerning  tne 
existence  of  approved  alternative  mettiods  of 
compliance  with  this  AD  if  any,  mav  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  114  CFR 
21.197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  require.ments  of  t.his  ,^0 
can  be  accomplished 

Note  3:  The  8ub)ect  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-360- 
111(B).  dated  November  19.  1997, 


Issued  in  Renton.  Washington,  on  May  5. 
1998 

D.  L.  Riggm. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  QR-1251,S  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-82-AD] 
R1N2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300-600  Series  Airplanes 

AGENCY:  Federal  .Aviation 

.\ciniinistration   DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (.'\D)  that  is  applicable  to  all 
Airbus  Model  A30O-600  series 
airplanes  This  proposal  would  require 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  wing  top  skin  at  the  firont 
spar  joint;  and  a  follow-on  eddy  current 
inspection  and  repair,  if  necessary.  This 
proposal  IS  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  wing  top  skin  at  the  front 
spar  joint,  which  could  result  in 
reduced  structural  integrity  of  the 
airplane 

DATES:  Comments  must  be  received  by 
June  11. 1998 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
.■\dm.inistration  (FAA),  Transport 
.Airplane  Directorate,  A.\M-n4 
.\ttention:  Rules  Docket  .\'o.  98-NM- 
82-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  am  and  3:00 
p  m,,  Monday  through  Fridav.  except 
Federal  holidays 

The  service  information  referenced  in 
tne  proposed  rule  may  be  obtained  from 
Airbus  Industne.  1  Rond  Point  Maurice 
Belionte,  31707  Biagnac  Cedex.  France, 
This  information  may  be  examined  at 
the  FAA,  Transport  .Airplane 
Directorate,  1601  Lind  .Avenue,  SW., 
Renton.  Washington 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B  Martenson,  Manager, 
Litemational  Branch,  .ANM-llfi,  F.\A, 


Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

(  omments  Invited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  prop>osed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  compients. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-82-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  tb.p  mmmenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NTRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-82-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A300-600  series  airplanes.  The  DGAC 
advises  that,  during  full-scale  testing  on 
a  Model  A300-600  test  article,  fatigue 
cracks  were  found  between  38,000  and 
49.000  simulated  flights  on  the  wing  top 
skin  at  the  front  spar  joint  between  ribs 
1  and  7.  Further  investigation  has 
revealed  that  the  fatigue  cracks 
originated  in  the  holes  of  the  clearance 
fit  fasteners  on  the  wing  top  skin.  Such 
fatigue  cracking,  if  not  detected  and 
(  orrected  in  a  timely  manner,  could 
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result  in  reduced  structural  inte^ty  of 
the  airplane. 

Explanation  of  Relevant  5>ervice 
Information 

Airbus  has  issued  Service  Bulletin 
A30O-57-6045.  Revision  1.  dated 
August  3,  1994  (including  Appendix  1. 
Revision  1.  dated  August  3.  1994). 
which  describes  procedures  for 
repetitive  detailed  visual  inspections  to 
detect  fatigue  cracking  of  the  wing  top 
skin  at  the  front  spar  joint;  a  follow-on 
eddy  current  inspection  to  confirm  the 
findings  of  the  visual  inspection  if 
cracking  is  suspected  or  detected;  and 
repair  of  certain  cracking. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classifled  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  97-374-238(8). 
dated  December  3,  1997.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  2 1  29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piirsuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirpmpnts  nf 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  unlike  the 
procedures  described  in  the  service 
bulletin,  this  proposed  AD  would  not 
permit  further  flight  if  cracks  are 
detected  in  the  wing  top  skin.  The  FAA 
has  determined  that,  because  of  the 
safety  implications  and  consequences 
associated  with  such  cracking,  any 
subject  wing  top  skin  that  is  found  to  be 


cracked  must  be  repaired  or  modified 
prior  to  further  flight. 

Operators  also  should  note  that, 
although  the  service  bulletin  specifies 
that  the  manufacturer  may  be  contacted 
for  disposition  of  certain  repair 
conditions,  this  proposal  would  require 
the  repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  either  the  FAA.  or 
the  DGAC  (or  its  delegated  agent).  In 
light  of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD.  a  repair 
approved  by  either  the  FAA  or  the 
DGAC  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Cost  Impart 

The  FAA  estimates  that  54  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $6,480.  or  $120  per 
airplane,  per  inspection  cvcle 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Rf^ulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distnbution  of 
power  and  responsibilities  among  the 
various  levels  cf  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  .Aviation 
Administration  proposes  to  amend  pan 
39  of  th*  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13     (Anwnded] 

2.  Section  39  1 J  is  aniended  hy 
adding  the  following  new  airworthiness 

dirwtivp 

Airtnis  Lndustne:  Dcx:ket  98-NM-a2-AD. 

Applicability  All  Model  A30O-6O0  series 
airplanes,  certificated  m  anv  categorv 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subtect  to  the  rr-quirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner'operator  must  request  approval  for  an 
altemativ  h  method  of  compliance  in 
accordani  e  with  paragraph  (c)  of  this  .^D 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repwir  on  the  unsafe  condition  addressed  bv 
this  AD.  and.  if  the  un.safe  condition  has  not 
been  eliminated  the  request  should  include 
specific  propfjsed  actions  to  address  it. 

Compliance  Kequired  as  indicated,  unless 
accomplished  previously 

To  detect  and  correct  fatigue  cracking  of 
the  wing  top  skin  at  the  front  spar  joint, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  22,000  total 
flight  cycles,  or  within  2.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  pwrform  a  detailed  visual 
inspection  to  detect  fatigue  cracking  of  the 
wing  top  skin  at  the  front  spar  joint,  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6045.  Revision  1.  dated  August  3. 
1994  (including  Appendix  1.  Revision  1. 
dated  August  3,  1994).  Repeat  the  detailed 
visual  inspection  thereafter  at  intervals  not  to 
exceed  8.000  flight  cycles 

(b)  If  any  cracking  is  suspected  or  detected 
during  any  insp>ection  required  bv  paragraph 
(a)  of  this  AD.  prior  to  further  flight,  perform 
an  eddy  current  inspection  to  confi.nn  the 
findings  of  the  visual  insp>ection,  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6045,  Revision  1,  dated  August  3. 
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1994  (including  Appendix  1.  Revision  1. 
dated  August  3.  1994)  If  any  cracking  is 
detected  during  anv  eddy  current  inspection 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  b\  the  Manager 
International  Branch   .\NM-n6.  FA.^ 
Transport  Airplane  Directorate,  or  the 
Direction  Generale  de  lAviation  Civile  or  (its 
delegated  agent). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  r:ompliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager 
International  Branch  ,\NM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insfjector,  who  may  add  comments  and  then 
send  It  to  the  Manager,  International  Branch. 
ANM-116 

Note  2;  Information  concerning  the 
existence  of  apprtsved  alternative  methods  of 
compliance  with  this  .\D.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  ,^vlatlon  Regulations  (14  C.YR 
21.197  and  21  199)  to  operate  the  airplane  tu 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Note  3:  The  sub|ect  of  this  .^D  is  addressed 
in  French  airworthiness  directive  97-374- 
238(B),  dated  December  3,  1997. 

Issued  in  Renton,  Washington,  on  May  5. 
1998 

John  J.  Hickey, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
IFR  Doc  98-12514  Filed  5-11-98.  8  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  »S-NM-9a-AD] 

RIN  212(MVA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
.\dministration.  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A319,  A320,  and  A321 
series  airplanes  This  proposal  would 
require  repetitive  inspections  for 
discrepancies  of  the  lock  bolt  for  the 
pintle  pin  on  the  main  landing  gear 
(MLG),  and  follow-on  corrective  actions, 
if  necessary.  This  proposal  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 


actions  specified  by  the  proposed  .^D 
are  intended  to  detect  and  correct  a 
rotated,  damaged,  or  missing  lock  bolt, 
which  could  result  in  disengagement  of 
the  pintle  pin  from  the  bearing,  and 
consequent  collapse  of  the  MLG  during 
landing 

DATES:  Comments  must  be  received  by 
lune  11,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.A.dministration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
.Mtention:  Rules  Docket  No.  98-NM- 
93-.\D.  1601  Lind  Avenue.  S\V., 
Renton,  Washington  98055-^056. 
Comments  mav  be  inspected  at  this 
location  between  9:00  am   and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France 
This  information  may  be  examined  at 
the  F.\A.  Transport  .\irpiane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B  Martenson.  Manager 
International  Branch,  ANM-1 16.  IWA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW  .  Renton,  Washington 
98055-4056.  telephone (425) 227-2110; 
fax  (425)  227-1149, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  .All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  exam.ination  by 
interested  persons  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wistimg  the  VAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-93-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-93-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A319,  A320,  and  A321  series  airplanes. 
The  DGAC  advises  that  it  has  received 
two  reports  indicating  that  the  forward 
pintle  pin  of  the  main  landing  gear 
(MLG)  had  migrated  forward  toward  the 
wing  rear  spar.  In  both  instances,  the 
lock  bolt  and  associated  MLG  barrel 
bushings  securing  the  pintle  pin  were 
missing,  which  allowed  the  pintle  pin  to 
migrate  forward,  although  further 
movement  was  prevented  by  the 
incrementally  tapered  diameter  of  the 
pintle  pin.  Initial  investigations  have 
indicated  that  the  probable  cause  of 
migration  of  the  pintle  pin  was  due  to 
ineffective  lubrication  of  the  bearing  of 
the  forward  pintle  pin,  which  caused 
excess  load  on  the  lock  bolt.  The  DGAC 
further  advises  that  backward  migration 
of  the  pintle  pin  also  could  occur, 
which  would  allow  the  pintle  pin  to 
become  disengaged  and  separate  from 
the  pintle  pin  bearing.  Such 
discrepancies  of  the  pintle  pin,  if  not 
corrected,  could  result  in  collapse  of  the 
MLG  during  landing 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Airbus 
All  Operator  Telex  (AOT)  32-17, 
Revision  01.  dated  November  6,  1997. 
which  describes  procedures  for 
repetitive  detailed  visual  inspections  for 
discrepancies  (rotation,  wear,  missing  or 
broken  parts)  of  the  lock  bolt  for  the 
pintle  pin  of  the  MLG.  and  follow-on 
corrective  actions,  if  necessary.  The 
corrective  actions  include  replacement 
of  a  discrepant  lock  bolt  with  a  new  or 
serviceable  part,  followed  by 
relubrication  of  the  pintle  spherical 
bearing.  The  DGAC  classified  this  AOT 
as  mandatory  and  issued  French 
airworthiness  directive  97-385-112(8), 
dated  December  17, 1997.  in  order  to 
assure  the  airworthiness  of  these 
airplanes  in  France. 
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FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  tyf)e  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  AOT  described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  120  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $7,200.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
lorn'inn  provided  under  the  caption 
ADDRESSES. 
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Air  transportation.  Aircraft,  Aviation 
safety.  Safetv 

The  Proposed  .Vnicndment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
f14  rPR  nnrt  TQl  as  follows: 

PART  39     AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority^  4m    -^  C.  106(g).  40113.  44701. 

$39.13    [Amende<l] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  9ft-NM-93-AD. 

Applicabihry:  All  Model  A319.  A320.  and 
A321  series  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  prop>osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  a  rotated,  damaged, 
or  missing  lock  bolt,  which  could  result  in 
disengagement  of  the  pintle  pin  from  the 
bearing,  and  consequent  collapse  of  the  main 
landing  gear  (MLC)  during  landing, 
accomplish  the  following: 

(a)  Perform  a  detailed  visiial  inspection  to 
detect  discrepancies  (rotation,  damage,  and 
absence)  of  the  lock  bolt  for  the  pintle  pin  on 


the  MLG,  in  accordance  with  Airbus  All 
Operator  Telex  (AOT)  32-17,  Revision  01. 
dated  November  6.  1997.  at  the  latest  of  the 
limes  specified  in  paragraphs  (a)(1),  (a)(2), 
and  (a)(3).  of  this  AD.  If  any  discrepancy  is 
detected,  prior  to  further  flight,  perform 
corrective  actions,  as  applicable,  in 
accordance  with  the  AOT  Ref)eat  the 
inspection  thereafter  at  intervals  not  to 
exceed  1 .000  flight  cycles  or  15  months, 
whichever  occurs  first. 

(1)  Within  30  months  since  the  airplane's 
date  of  manufacture  or  prior  to  the 
accximulation  of  2,000  total  flight  cycles, 
whichever  occurs  first. 

(2)  Within  15  months  or  1.000  flight  cycles 
after  the  last  gear  replacement  or 
accomplishment  of  Airbus  Industrie  Service 
Bulletin  A320-32-11 19.  dated  June  13.  1994, 
whichever  occurs  first 

(3)  Within  500  flight  cycles  after  the 
effective  date  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-385- 
112(B),  dated  December  17,  1997. 

Issued  in  Renton.  Washington,  on  May  5. 
1998. 

John  I.  Hickey. 

/Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFRDoc  98-12511  Filed  5-11-98;  8:45  am) 
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summary;  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dernier  Model  328-100  series 
airplanes.  This  proposal  would  require 
a  one-time  visual  inspection  to  detect 
cracking  in  the  axle  adapter  of  the  shock 
absorber  of  the  nose  landing  gear  (NLG). 
and  corrective  actions,  if  necessary  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority  The  actions 
specified  by  the  proposed  AD  are 
intended  to  correct  cracking  in  the  axle 
adapter  of  the  shock  absorber  of  the 
NLG.  which  could  result  in  failure  of 
the  NLG  and  consequent  damage  to  the 
airplane  structure. 

DATES:  Comments  must  be  received  by 
liine  11.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.^A),  Transport 
Airplane  Di,-ectorate.  .^NM-114. 
Attention:  Rules  Do<:ket  No.  98-NM- 
123-AD,  1601  Lind  Avenue.  S\V., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  am   and  3:00 
p.m.,  Monday  through  Fndav.  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
FAIRCHILD  DORNIER.  DOR.MER 
Luftfahrt  GmbH.  P  O  Box  1103,  D- 
82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW  ,  Renton, 
Washington 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B  .Marten sun.  Manager. 
International  Branch,  .^NM-llG.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SVV  .  Renton,  Washington 
98055-4056:  telephone  (425) 227-2110; 
fax  (4251  227-1149. 
SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator.',  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  availablerboth  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-123-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 

N'PRM  by  submitting  a  request  to  the 
F.\,\.  Transport  .Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-123-AD,  1601  Lind  Avenue. 
SW  ,  Renton,  Washington  98055^056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Dornier  Model  328-100  series  airplanes. 
The  LBA  advises  that  an  operator 
reported  finding  a  crack  in  the  axle 
adapter  of  the  shock  absorber  in  the 
nose  landing  gear  (NLG)  during  a 
maintenance  check.  Investigation 
revealed  that,  in  certain  areas  of  the 
crack,  there  was  a  presence  of 
dichromate.  an  orange-red  chemical 
used  in  material  processing  for  the 
purposes  of  resisting  corrosion.  This 
presence  of  dichromate  indicates  that  at 
least  part  of  the  crack  was  present 
during  the  manufacturing  cycle  of  the 
component.  This  condition,  if  not 
corrected,  could  result  in  cracks  in  the 
axle  adapter  of  the  shock  absorber  of  the 
NLG,  which  could  cause  failure  of  the 
NLG  and  consequent  damage  to  the 
airplane  structure. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Domier 
Service  Bulletin  SB-328-32-213.  dated 
April  16,  1997,  which  describes 
procedures  for  a  one-time  visual 
inspection  to  detect  cracking  in  the  axle 
adapter  of  the  shock  absorber  of  the 
NLG.  and  corrective  actions,  if 
necessary.  The  corrective  actions 
involve  removal  and  replacement  of  the 
NLG  shock  absorber  with  a  new  or 
serviceable  shock  absorber  if  any 
cracking  is  detected  in  the  axle  adapter. 
The  LBA  classified  this  ser\'ice  bulletin 
as  mandatory  and  issued  German 


airworthiness  directive  97-142,  dated 
May  22.  1997.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

The  Domier  service  bulletin 
references  Messier-Dowty  Service 
Bulletin  800-32-027,  dated  May  7, 
1997.  as  an  additional  source  of  service 
information  to  accomplish  the 
inspection. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  actions  specified  in 
the  Domier  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  insp>ection. 
at  an  average  labor  rate  of  $80  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $3,000.  or  $60  per  airplane 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulalor\  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined 
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that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  drafl 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00RES8ES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthoHty:  49  V  S  C   106(g).  40113.  44701. 

§39.13     [Amanded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

DomiCT  Luftfahn  GMBH:  Docket  98-NM- 
123- AD. 

Applicability  Model  328-100  series 
airplanes,  equipped  with  nose  landing  gear 
(NLC)  having  serial  below  IL113;  certificated 
in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  ar«a 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  udleu 
accomplished  previously. 


To  correct  cracking  in  the  axle  adapter  of 
the  shock  absoMwr  of  the  NLG.  which  could 
cause  bilure  of  the  NLG  and  consequent 
damage  to  the  airplane  structure,  accomplish 
the  following: 

(a)  Within  300  flight  hours  after  the 
effective  date  of  this  AD.  perform  a  one-time 
visual  inspection  to  detect  cracking  in  the 
axle  adapter  of  the  NLC  shock  absorber,  in 
accordance  With  Domier  Service  Bulletin 
SB-328-32-213.  dated  April  16.  1997 

(1)  If  no  cracking  is  detected,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  remove  the  NLG  shock 
absortjer  and  replace  with  a  new  or 
serviceable  part,  in  accordance  with  the 
service  bulletin. 

Note  2:  Domier  Service  Bulletin  SB-328- 
32-213.  dated  April  16.  1997.  references 
Messier-Dowty  Service  Bulletin  800-32-027. 
dated  May  7.  1997.  as  an  additional  source 
of  service  information  to  accomplish  the 
inspection,  removal,  and  repair. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transpxjrt  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  97-142. 
dated  May  22.  1997 

Issued  in  Renton.  Washington,  on  May  5. 
1998 

John  F  Hickey. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-12510  Filed  5-11-98:  8:45  am) 

BH.IJNG  COOf  4«1(V-<V-U 


COMMODITY  FUTURES  TRADING 

COMMISSION 

17  CFR  Parts  34  and  35 
Over  the-Counter  Denwatives 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Concept  Release. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission")  has  been  engaged  In  a 
comprehensive  regulatory  reform  effort 


designed  to  update  the  agency's 
oversight  of  both  exchange  and  off- 
exchange  markets.  As  part  of  this  reform 
effort,  the  Commission  is  reexamining 
its  approach  to  the  over-the-counter 
("OTC")  derivatives  market. 

OTC  derivatives  are  contracts 
executed  outside  of  the  regulated 
exchange  environment  whose  value 
depends  on  (or  derives  from)  the  value 
of  an  underlying  asset,  reference  rate,  or 
index.  They  are  used  by  marl^et 
participants  to  perform  a  wide  variety  of 
important  risk  management  functions. 
The  CFTC's  last  major  regulatory  actions 
involving  OTC  derivatives  were 
regulatory  exemptions  for  certain  swaps 
and  hybrid  instruments  adopted  in 
January  1993.  Since  that  time,  the  OTC 
derivatives  market  has  grown 
dramatically  in  both  volume  and  variety 
of  products  offered  and  has  attracted 
many  new  end-users  of  var>mg  degrees 
of  sophistication.  The  market  has  also 
changed,  with  new  products  being 
developed,  with  some  products 
becoming  more  standardized,  and  with 
systems  for  central  execution  or  clearing 
being  studied  or  proposed. 

The  Commission  hopes  that  the 
public  comments  filed  iii  rttsponse  to 
this  release  will  constitute  an  important 
source  of  relevant  data  and  analysis  that 
will  assist  it  in  determining  whether  its 
current  regulatory  approach  continues 
to  be  appropriate  or  requires 
modification.  The  Commission  wishes 
to  maintain  adequate  safeguards  without 
impairing  the  ability  of  the  OTCl 
derivatives  market  to  continue  to  grovv 
and  the  ability  of  U.S  entities  to  remain 
competitive  in  the  global  financial 
marketplace.  The  Commission  has 
identified  a  broad  range  of  issues  and 
potential  approaches  in  order  to 
generate  detailed  analysis  from 
commenters.  The  Commission  urges 
commenters  to  analyze  the  benefits  and 
burdens  of  any  potential  regulatory 
modifications  in  light  of  current  market 
realities.  The  Commission  has  no 
preconceived  result  in  mind.  The 
Commission  is  open  both  to  evidence  in 
support  of  easing  current  restrictions 
and  evidence  indicating  a  need  for 
additional  safeguards.  The  Commission 
also  welcomes  comment  on  the  extent  to 
which  certain  matters  are  l)eing  or  can 
be  adequately  addressed  through  self- 
regulation,  either  alone  or  in 
conjunction  with  some  level  of 
government  oversight,  or  through  the 
regulatory  efforts  of  other  government 
agencies. 

New  regulatory  restrictions  ultimately 
adopted,  if  any.  will  be  adopted  only 
after  publication  for  additional  public 
comment  and  will  be  applied 
prospectively  only.  This  release  in  no 
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way  alters  the  current  status  of  any 
instrument  or  transaction  under  the 
Commodity  Exchange  Act   All  currently 
applicable  exemptions,  interpretations, 
and  policy  statements  issued  by  the 
Commission  regarding  OTC  derivatives 
produrts  remain  in  effect,  and  market 
participants  may  continue  to  rely  upon 
them. 

DATES:  Comments  must  be  received  on 
or  before  liily  13.  1998. 
ADDRESSES:  Comments  should  be 
mailed  to  Jean  A  Webb.  Secretary, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street.  N\V.  Washington,  DC. 
20581;  transmitted  by  facsimile  to  (202) 
41H-5521 :  or  transmitted  electronically 
!u  {secretary@cftc.gov K  Reference 
should  be  made  to  "CKer-the-Counter 
Derivatives  Concept  Release." 
FOR  FURTHER  INFORMATION  CONTACT^. 
-Michael  Greenberger.  Director.  David  .M. 
Battan.  Special  Counsel,  or  John  C 
Lawton.  Assoc;iate  Director.  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street  N.W., 
Washington.  DC   20581  (202)  418-5430, 
SUPPLEMENTARY  INFORMATION: 
I  Introduction 

A.  Description  of  Over-the-Counter 
Products  and  Markets         « 

B,  Purpose  of  This  Release 
II.  Current  Exemptions 

A.  Swaps 

1.  Policy  Statement 

2  Part  35 

B  Hybrid  Instruments 

1  Background 

2  Part  34 

111  Issues  for  Comment 

A.  Background 

B.  Potential  Changes  to  Current 
Exemptions 

1.  Eligible  Transactions 

2.  Eligible  Participants 

3.  Clearing 

4  Transaction  Execution  Facilities 

5  Registration 

6  Capital 

7  Internal  Controls 

8  Sales  Practices 

9.  Recordkeeping 

10.  Reporting 

C.  Self-Regulation 

rV.  Summary-  of  Request  for  Comment 

I.  Introduction 

A  Description  of  Over-the-Counter 
Products  and  Markets 

Over-the-counter  (OTC)  derivatives 
are  contracts  executed  outside  of  the 
regulated  exchange  environment  whose 
\a!ue  depends  on  (or  derives  from)  the 
\alue  of  an  underlying  asset,  reference 
!-ate  or  index.'  The  classes  of  underlying 
assets  from  which  a  derivative 


instrument  may  derive  its  value  include 
physical  commodities  [e.g..  agricultural 

products,  metals,  or  petroleum), 
financial  instruments  {e.g  .  debt  and 
interest  rate  instruments  or  equity 
securities),  indexes  {e.g.  based  on 
interest  rates  or  securities  prices), 
foreign  currencies,  or  spreads  between 
the  value  of  such  assets. 

Like  exchange-traded  futures  and 
option  contracts,  OTC  derivatives  are 
used  to  perform  a  wide  \ariety  of 
important  risk  management  functions. 
End-users  employ  OTC  derivatives  to 
address  risks  from  volatility  in  interest 
rates,  foreign  exchange  rates, 
commodity  prices,  and  equity  prices, 
among  other  things.  OTC  derivative 
instruments  also  can  be  used  to  assume 
price  risk  in  order  to  increase 
investment  yields  or  to  speculate  on 
price  changes.  Participants  in  the  OTC 
derivatives  market  include  banks,  other 
financial  service  providers,  commercial 
corporations,  insurance  companies, 
pension  funds,  colleges  and 
universities,  and  governmental  entities. 

Use  of  OTC  derivatives  has  grown  at 
very  substantial  rates  over  the  past  few 
years.  According  to  the  most  recent 
market  survey  bv  the  International 
Swaps  and  Derivatives  .Association 
("ISDA"),  the  notional  value  of  new 
transactions  reported  by  ISDA  members 
in  interest  rate  swaps.  currcnc>  swaps, 
and  interest  rate  options  during  the  first 
half  of  1997  increased  46%  over  the 
previous  six-month  period.^  The 
notional  value  of  outstanding  contracts 
in  these  instruments  was  $28,733 
trillion,  up  12  9%  from  year-end  1996, 
62.2%  from  year-end  1995,  and  154,2% 
from  year-end  1994, ^  ISDA's  1996 
market  sur\ey  noted  that  there  were 
633.316  outstanding  contracrts  m  these 
instruments  as  of  year-end  1996.  up 
47%  from  year-end  1995,  which  in  turn 
represented  a  40,7%  increase  over  year- 
end  1994,''  An  October  199"  report  by 
the  General  Accounting  Office  i  "GAO") 
suggests  that  the  market  value  of  those 
OTC  derivatives  represents  'about  3 
percent'  of  the  notional  amount,^ 
Applying  the  3%  figure  to  the  most 


'  See  Group  of  Thirty,  Derivatives:  Practices  and 
Principles  2  (1993). 


^Internationa!  Swaps  and  Derivatives 
Association.  Sam.Tiarv  of  Recent  Market  Survey 
Results  ISD.\  Ma,-ke'.  Su.-%'ey.  available  at  (http;// 
www.isda.orgJ. 

Md, 

Mg, 

'  General  Accounting  Office,  GAO/GGD-98-5, 
OTC  Derivatives   .^dditlonal  Oversight  Could 
Reduce  Costly  .Sales  Practice  Disputes  3  n.6  (1997) 
.'lerema.'ter    199''  G.*iO  Report  "1.  The  notional 
d.Ticunt  represents  the  annount  upon  which 
pavments  to  the  parties  to  a  derivatives  transaction 
are  based  and  is  the  most  commonly  used  measure 
of  outstanding  derivatives  transaictions.  Notional 
amounts  generally  overstate  the  amount  at  risk  and 
the  market  value  of  such  transacUons. 


recent  ISDA  number  for  contracts 
outstanding  for  the  first  half  of  1997 
indicates  that  the  world-end  market 
value  of  these  OTC  derivatives 
transactions  is  over  $860  billion. 

While  OTC  derivatives  serve 
important  economic  functions,  these 
products,  like  any  complex  financial 
instrument,  can  present  signiflcant  risks 
if  misused  or  misunderstood  by  market 
participants.  A  number  of  large,  well 
publicized,  financial  losses  over  the  last 
few  years  have  focused  the  attention  of 
the  financial  services  industry,  its 
regulators,  derivatives  end-users,  and 
the  general  public  on  potential  problems 
and  abuses  in  the  OTC  derivatives 
market.*  Many  of  these  losses  have 
come  to  light  since  the  last  major 
regulatory  actions  by  the  CFTC 
involving  OTC  derivatives,  the  swaps 
and  hybrid  instnmients  exemptions 
issued  in  January  1993.' 

B.  Purpose  of  This  Release 

The  Commission  has  been  engaged  in 
a  comprehensive  regulatory  reform 
effort  designed  to  update  the  agency's 
oversight  of  both  exchange  and  off- 
exchange  markets."  As  part  of  this 
process,  the  Commission  believes  that  it 
is  appropriate  to  reexamine  its 
regulator)  approach  to  the  OTC 
derivatives  market  taking  into  account 
developments  since  1993.  The  purpose 


*■  See.  e.g..  Jerry  A.  Markham.  Commodities 
Regulation:  Fraud.  N4anipulation  &  Other  Claims. 
Section  27.05  nn.  2-22.1  (1997)  (listing  22  examples 
of  significant  losses  in  financial  derivatives 
transactions);  1997  GAO  Report  at  4  (statiog  tiial  the 
GAO  identified  360  substantial  end-user  losses). 
Some  of  these  transactions  involved  instruments 
that  are  not  subject  to  the  CEA. 

'  Each  of  these  exemptions  is  discussed  in  Part  0. 
below. 

'See.  e.g..  Pro(>osed  Rulemaking  Permitting 
Future-Style  Margining  of  Commodit)-  Options.  62 
FR  66569  (Dec.  19.  1997);  Concept  Release  on  the 
Denomination  of  Customer  Funds  and  the  Location 
of  Depositories.  62  FR  67641  (Dec.  30,  1997); 
Account  Identification  for  Eligible  Bunched  Orders. 
63  FR  695  (Jan  7,  1998):  Maintenance  of  Minimum 
Financial  Requirements  by  Futures  Commission 
Merchants  and  Introducing  Brokers.  63  FR  2186 
(Jan.  14,  1996):  Requests  for  Exemptive.  No-Action 
and  Interpretative  Letters,  63  FR  3265  (Jan.  22, 
1996);  Regulation  of  Noncompetitive  Transactions 
Executed  on  or  Subject  to  the  Rules  of  a  Contract 
Market,  63  FR  3708  (Jan.  26.  1998);  Distribution  of 
Risk  Disclosure  Statements  by  Futures  Commission 
Merchants  and  Introducing  Brokers.  63  FR  6566 
(Feb,  20,  1998):  Amendmenu  to  Minimum 
Financial  Requirements  for  Futures  Commission 
Merchants.  63  FR  12713  (March  16.  1998);  Two-Pan 
Documents  for  Commodity  Pools.  63  FR  15112 
(March  30.  1998):  and  Trade  Options  on  the 
Enumerated  Agricultural  Commodities,  63  FR 
18821  (April  16.  1998).  See  also  Application  of 
FutureCom.  Ltd  as  a  Contract  Market  in  Live  Cattle 
Futures  and  Options,  62  FR  62566  (Nov  24,  1997) 
(Internet -based  trading  system);  Application  of 
Cantor  Financial  Futures  Exchange  as  a  Contract 
Market  in  US  Treasury  Bond.  Ten-Year  Note.  Five- 
Year  Note  and  Two-Year  Note  Futures  Contracts,  63 
FR  5505  (Feb  3.  1998)  (electronic  trading  system). 
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of  this  release  is  to  solicit  comments  on 
whether  the  regulatory  structure 
applicable  to  OTC  derivatives  under  the 
Commission's  regulations  should  be 
modified  in  any  way  in  light  of  recent 
developments  in  the  marketplace  and  to 
generate  information  and  data  to  assist 
the  Commission  in  assessing  this  issue. 

The  market  has  continued  to  grow 
and  to  evolve  in  the  past  five  years.  As 
indicated  above,  volume  has  increased 
dramatically  New  end-users  of  varying 
levels  of  sophistication  have  begun  to 
participate  in  this  market.  Products  have 
proliferated,  with  some  products 
becoming  increasingly  standardized. 
Systems  for  centralized  execution  and 
clearing  are  being  proposed. 

The  Commission  hopes  that  the 
public  comments  filed  in  response  to 
this  release  will  constitute  an  important 
source  of  relevant  data  and  analysis  that 
will  assist  it  in  determining  how  best  to 
maintain  adequate  regulatory  safeguards 
without  impairing  the  ability  of  the  OTC 
derivatives  market  to  continue  to  grow 
and  the  ability  of  U.S.  entities  to  remain 
competitive  in  the  global  financial 
marketplace.  The  Commission  has  no 
preconceived  result  in  mind.  The 
Commission  wishes  to  draw  on  the 
knowledge  and  expertise  of  a  broad 
spectrum  of  interested  parties  including 
OTC  derivatives  dealers,  end-users  of 
derivatives,  other  regulatory  authorities, 
and  academicians.  The  Commission 
urges  commenters  to  provide  detail  on 
current  custom  and  practice  in  the  OTC 
derivatives  marketplace  in  order  to 
assist  the  Commission  in  gauging  the 
practical  effect  of  current  exemptions 
and  potential  modifications. 

The  Commission  is  open  both  to 
evidence  in  support  or  broadening  its 
exemptions  and  to  evidence  indicating 
a  need  for  additional  safeguards.  Serious 
consideration  will  be  given  to  the  views 
of  all  interested  parties  before  regulatory 
changes,  if  any,  are  proposed.  In 
evaluating  the  comments  and  ultimately 
deciding  on  its  course  of  action,  the 
Commission  will,  of  course,  also  engage 
in  its  own  research  and  analysis.  Any 
proposed  changes  will  be  carefully 
designed  to  avoid  unduly  burdensome 
or  duplicative  regulation  that  might 
adversely  affect  the  continued  vitality  of 
the  market  and  will  be  published  for 
public  comment.  Moreover,  any  changes 
which  impose  new  regulatory 
obligations  or  restrictions  will  be 
applied  prospectively  only. 

As  this  process  goes  forward,  the 
Commission  is  mindful  of  the  industry's 
need  to  retain  flexibility  in  designing 
new  products  as  well  as  the  need  for 
legal  certainty  concerning  the 
enforceability  of  agreements.  Therefore, 
the  Commission  wishes  to  emphasize 


that,  as  was  the  case  with  other  recent 
concept  releases,  this  release  identifies 
a  broad  range  of  issues  in  order  to 
stimulate  public  discussion  and  to  elicit 
informed  analysis.  This  release  does  not 
in  any  way  alter  the  current  status  of 
any  instrument  or  transaction  under  the 
CEA.  All  currently  applicable 
exemptions,  interpretations,  and  policy 
statements  issued  by  the  Commission 
regarding  OTC  derivatives  products 
remain  in  effect,  and  market 
participants  may  continue  to  rely  upon 
them. 

II.  Current  F  xpmptions  • 

A.  Swapi, 

1.  Policy  Statement 

The  Policy  Statement  was  adopted  by 
the  Commission  on  July  21.  1989. >«>  It 
provides  a  safe  harbor  from  regulation 
by  the  Commission  under  the  CEA  for 
qualifying  agreements.  It  addresses  only 
swaps  settled  in  cash,  with  foreign 
currencies  considered  to  be  cash.*' 

To  qualify  for  a  safe  harbor  from 
regulation  under  the  Policy  Statement,  a 
swap  agreement  must  have  all  of  the 
following  characteristics:  (1) 
individually  tailored  terms;  (2)  an 
absence  of  exchange-style  offset;  (3)  an 
absence  of  a  clearing  organization  or 
margin  system;  (4)  undertaken  in 
conjunction  with  a  line  of  business;  and 
(5)  not  marketed  to  the  general  public. 

These  conditions  limit  the 
applicability  of  the  Policy  Statement 
primarily  to  agreements  entered  into  by 
institutional  and  commercial  entities 
such  as  corporations,  commercial  and 


*In  addition  lo  the  axamptions  discusMd  in  the 
text,  the  CEA  exclude*  caruin  trmnaaction*. 
Forwmrd  contracts  ire  excluded  in  MCtion  U(ll)  of 
the  CEA.  7  use.  lA(ll)  The  Traoury 
Amandmeni  of  the  CEA  excludes  "transactions  in 
foreign  currency,  security  warrants,  security  rights, 
resales  of  installment  loan  contracts,  repurchase 
options,  government  securities,  or  mortgage  and 
mortgage  purchase  corrunitraants.  unless  such 
transactions  involve  the  sale  thereof  for  future 
delivery  conducted  on  a  board  or  trade."  Section 
2(aHl)(A)(ii).  7  U.S.C.  2(lil.  Furthennor«.  option*  on 
securities  or  securities  indexes  are  excluded  from 
the  Aa.  Section  2(a)(l)(BHi).  7  U.S.C.  2a{i).  The 
Commission  by  order  has  also  exempted  certain 
transactions  in  energy  products  from  the  provisions 
of  the  CEA.  Exemption  for  Certain  Contracts 
Involving  Energy  Products.  58  FK  21286  (April  20. 
1943)  In  addition.  th«  Commission  has  exempted 
certain  trade  options.  17  C.F  R.  32.4^  Trade  Options 
on  Enumerated  Agricultural  Commodities.  63  FR 
18821  (April  16.  1998)  The  Commission  has  also 
exempted  certain  transactions  in  which  U.S. 
customers  establish  or  offset  foreign  currency 
options  on  the  Honk  Kong  Futures  Exchange. 
Petition  of  the  Philadelphia  Stock  Exchange.  Inc.  for 
Exemplive  Relief  To  Permit  United  States 
Customers  To  Establish  or  Ofiset  Positions  in 
Certain  Foreign  Currency  Options  on  the  Hong 
Kong  Futura*  Exchange.  Ltd  Through  Registered 
Broker- Dealers.  62  FR  156S9  (April  2.  1997). 
">S4  FR  30694  (July  21.  1969). 

<  <  Id.  at  3oe«e. 


investment  banks,  thrift  institutions. 
insurance  companies,  governments  and 
government-sponsored  or  -chartered 
entities.  The  Commission  indicated 
however,  that  the  restrictions  did  not 
"preclude  dealer  transactions  in  swaps 
undertaken  in  coniunt  tion  with  a  line  of 
business,  including  financial 
intermediation  services  "  '-  Moreover, 
the  restrictions  rt?fle<;t  the  Comini.ssion's 
understanding  that  qualifying 
transactions  will  be  entered  into  with 
the  expectation  of  performance  by  the 
counterparties,  will  be  bilaterally 
negotiated  as  to  material  economic 
terms  based  upon  individualized  credit 
determinations,  and  will  be  dodimented 
by  the  parties  in  an  agreement  [or  .series 
of  agreements)  that  is  not 
standardized.'^  The  restrictions  are  not 
intended  to  prevent  the  use  of  master 
.iiirewifc'nts  between  two  counterparties, 
provided  that  the  material  terms  of  the 
master  agreement  and  the  transaction 
specifications  are  individuallv  tailored 
by  the  parties.'* 

2.  Part  35 

The  Futures  Trading  Practices  Act  of 
1992  ("1992  Act")  »*  added  subsections 
(c)  and  (d)  to  section  4  of  the  Act. 
Section  4(c)(1)  '•  authorizes  the 
Commission, by  rule,  regulation  or 
order,  to  exempt  any  agreement, 
contract  or  transaction,  or  class  thereof 
from  the  exchange-trading  requirements 
of  Section  4(a)  or  any  other  requirement 
of  the  Act  other  than  Section  2(a)(1)(B). 
Section  4(c)(2)  '^  provides  that  the 
Commission  may  not  grant  emy 
exemption  unless  the  Commission 
determines  that  the  transaction  will  be 
entered  into  solely  between 
"appropriate  persons.  "  '^  that  the 
exchange  trading  requirements  of 
Section  4(a)  should  not  be  applied,  that 
the  agreement,  contract  or  transaction  in 
question  will  not  have  a  material 
adverse  effect  on  the  ability  of  the 
Commission  or  any  contract  market  to 
discharge  its  regulatory  or  self- 
regulatory  duties  under  the  Act,  and 
that  the  exemption  would  be  consistent 
with  the  public  interest  and  the    • 
purposes  of  the  Act. 

The  Commission  may  grant 
exemptions  "either  unconditionally  or 
on  stated  terms  or  conditions.  "  '*  Thus. 


'Md.  at  30697. 

"Id at  30696-97. 

<«Seaid.  at  30696  n.  17. 

>>  Pub.  L  No.  102-546  (1992).  106  SUt  3590. 
3629. 

'•7  U.S.C  6(c)(1). 

"  7  U.S.C  6(c)(2). 

'•7U.S.C6(cK3). 

'•7  US.C  6(c)(1).  Section  4(d).  7  U.S.C  6(d). 
ptovidM  that 
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Section  4(c)  gives  the  Commission  the 

authority  to  tailor  its  regulatory  program 
to  fit  the  realities  of  the  marketplace  and 
the  needs  of  market  participants. 

Part  35  of  the  Commission's 
regulations  exempts  swap  agreements 
meeting  specified  criteria  from  the 
provisions  of  the  CEA  and  the 
Commission's  regulations  promulgated 
thereunder  except  for  the  following: 
Section  2(a)(1)(B)  of  the  CEA;  •'o  the 
antifraud  provisions  set  forth  in 
Sections  4b  and  4o  of  the  CEA  ^'  and 
Commission  Rule  32.9;  ^^  and  the 
antimanipuiation  provisions  set  forth  in 
Sections  61c)  and  9(a)(2)  of  the  CEA." 
The  Part  35  swap  exemption  is 
retroactive  and  effective  as  of  October 
23.  1974,  the  date  of  enactment  of  the 
Commodity  Futures  Trading 
Commission  at  of  1974.^*  Part  35  was 
promulgated  under  authority  granted  to 
the  Commission  bv  Section  4(c)  of  the 
Act." 

To  be  eligible  for  exemptive  treatment 
under  Part  35,  an  agreement;  (1)  must  be 
a  svk'ap  agreement  as  defined  in 
Regulation  35.1(b)(1);  (2)  .must  be 
entered  into  solely  between  eligible 
swap  participants;  (3)  must  not  be  a  part 
of  a  fungible  class  of  agreements  that  are 
standardized  as  to  their  material 
economic  terms;  (4)  must  include  as  a 
material  consideration  the 
creditworthiness  of  a  party  with  an 
obligation  under  the  agreement;  and  (5) 
must  not  be  entered  into  and  traded  on 
or  through  a  multilateral  transaction 
execution  facility.  These  criteria  were 
designed  to  assure  that  the  exempted 
swaps  agreements  met  the  requirements 
set  forth  bv  Congress  in  Section  4(c)  of 
the  CEA  and  "to  promote  domestic  and 
international  market  stability,  reduce 


[t|he  granting  of  an  exemption  under  this  section 
shall  not  affect  the  authority  of  the  Commission 
under  any  other  provision  of  the  Act  to  conduct 
investigations  in  order  to  determine  compliance 
with  the  requirements  or  conditions  of  such 
exemption  or  to  take  enforcement  action  for  any 
violation  of  any  provision  of  this  Act  or  any  rule, 
regulation  or  order  thereunder  caused  by  failure  lo 
comply  with  or  satisfy  such  conditions  or 
requirements. 

»<'7  U.S.C.  2a.  Section  2{a)(l)CB)  of  the  Act 
establishes  the  respective  jurisdiction  of  the  GFTC 
and  of  the  SEC  over  different  instruments  and 
restricts  or  prohibits  certain  types  of  securities 
futures. 

"  7  U.S.C  6b  and  6o. 

"Regulation  32.9.  17  CFR  32  9,  prohibits  fraud 
in  connection  with  commodity  options 
transaaions. 

"7U.S.C.  9andi3(aM2). 

"  Pub.  L.  No  93-463  (1974).  88  Stat.  1389.  See 
Commission  Regulation  35.1(a)  and  Exemption  for 
Certain  Swap  Agreements.  58  FR  5587  at  5588 
(January  22.  19931  (adopting  Part  35  Rules). 

''In  issuing  the  swap  exemption,  the 
Commission  also  acted  pursuant  to  its  authority  to 
regulate  options  under  Section  4c(b)  of  the  CEA.  7 
1 1  S  C  6c(bl  See  Exemption  for  Certain  Swap 
■Vi-^Otems.  58  FR  5587  at  5589  (Jan.  22,  1993), 


market  and  liquidity  risks  in  financial 
markets,  including  those  markets  (such 
as  futures  exchanges)  linked  to  swap 
markets  and  eliminate  a  potential  source 
of  systemic  risk."^^ 

Tlie  definition  of  "swap  agreement" 
provided  in  Regulation  35.1(b)(1)  is  as 
follows: 

Swap  agreement  means:  (i)  An  agreement 
(including  terms  and  conditions  incorporated 
by  reference  therein)  which  is  a  rate  swap 
agreement,  basis  swap,  forward  rate 
agreement,  commodity  swap,  interest  rate 
option,  forward  foreign  exchange  agreement, 
rate  cap  agreement,  rate  floor  agreement,  rate 
collar  agreement,  currencv  swap  agreement, 
cross-currency  rate  swap  agreement,  currency 
option,  any  other  similar  agreement 
(including  any  option  to  enter  into  any  of  the 
foregoing);  (ii)  Any  combination  of  the 
foregoing;  or  (iii)  A  master  agreement  for  any 
of  the  foregoing  together  with  all 
supplements  thereto. 

This  definition  is  the  same  as  the 
definition  of  swap  agreement  set  forth  in 
Section  4(c)(5)(B)  of  the  CEA.^^ 

Regulation  35  l(b)l2)  defines  "eligible 
swap  participant"  as  follows; 

(i)  A  Iwnk  or  trust  company  (acting  on  its 
own  behalf  or  on  behalf  of  another  eligible 
swap  participant): 

(ii)  A  savings  association  or  credit  union: 

(iii)  An  insurance  company: 

(iv)  An  investment  company  subject  to 
regulation  under  the  Investment  Company 
Act  of  1940  .  .   .  or  a  foreign  person 
performing  a  similar  role  or  function  subject 
as  such  to  foreign  regulation,  provided  that 
such  investment  comjjany  or  foreign  person 
is  not  formed  solely  for  the  sf>ecific  purpose 
of  constituting  an  eligible  swap  participiant: 

(v)  A  commodity  pHXil  formed  and  operated 
by  a  person  subject  to  regulation  under  the 
Act  or  a  foreign  person  fjerforming  a  similar 
role  or  function  subject  as  such  to  foreign 
regulation,  provided  that  such  commodity 
pool  or  foreign  person  is  not  formed  solely 
for  the  specific  purpose  of  constituting  an 
eligible  swap  participtant  and  has  total  assets 
exceeding  $5,000,000; 

(vi)  A  corporation,  partnership, 
proprietorship,  organization,  trust,  or  other 
entity  not  formed  solely  for  the  specific 
purpose  of  constituting  an  eligible  swap 
participant  (A)  which  has  total  assets 
exceeding  $10,000,000;  or  CB)  the  obligations 
of  which  under  the  swap  agreement  are 
guaranteed  or  otherwise  supported  by  a  letter 
of  credit  *   *   *  or  other  agreement  by  any 
such  entity  referenced  in  this  subsection 
(vi)(A}  *  *   *  or  *   •   *  in  paragraph  (i).  (ii). 
(iii),  (iv).  (v),  (vi)  or  (viii)  of  this  section;  or 
(C)  which  has  a  net  worth  of  SI  .CX)0,000  and 
enters  into  the  swap  ajireement  in  connection 
with  *    *   *  its  business,  or  which  has  a  net 
worth  of  Si  .000.000  and  enters  into  the  swap 
agreement  to  manage  the  risk  of  an  asset  or 
liability  owned  or  incurred  in  the  conduct  of 
its  business  or  reasonably  likely  to  be  ov>rned 
or  incurred  in  *   *   *  its  business; 


(vii)  An  employee  benefit  plan  subiect  to 
the  Employee  Retirement  Income  Securir\- 
Act  of  1974  or  a  foreign  person  performing 
a  similar  role  or  function  subject  as  such  to 
foreign  regulation  with  total  assets  exceeding 
$5,000.(XX),  or  whose  investment  decisions 
are  made  by  a  bank,  trust  company, 
insurance  company,  investment  adviser 
subject  to  regulation  under  the  Investment 
Advisers  Act  of  1940  *  *  *  or  a  commodity 
trading  advisor  subject  to  regulahon  under 
the  Act; 

(viii)  Any  govenunental  entity  (including 
the  United  States,  any  state,  or  any  foreign 
government)  or  political  subdivision  thereof, 
or  any  multinational  or  supranational  entity 
or  any  instrumentality,  agency,  or 
department  of  any  of  the  foregoing: 

(ix)  A  broker-dealer  subject  to  regulation 
under  the  Securities  Exchange  Act  of  1934 
*   *   *  or  a  foreign  p>erson  performing  a 
similar  role  or  fimction  subject  as  such  to 
foreign  regulation,  acting  on  its  own  behalf 
or  on  the  behalf  of  another  eligible  swap 
particifjant:  Provided,  however,  that  if  such 
broker-dealer  is  a  natural  p>erson  or 
proprietorship,  the  broker-dealer  must  also 
meet  the  requirements  of  either  subsection 
(vi)  or  (xi)  of  this  section; 

(x)  A  futures  commission  merchant,  floor 
broker,  or  floor  trader  subject  to  regulation 
under  the  Act  or  a  foreign  p>erson  performing 
a  similar  role  or  function  subject  as  such  to 
foreign  regulation,  acting  on  its  own  behalf 
or  on  behalf  of  another  eligible  swap 
f)articipant:  Provided,  however,  that  if  such 
futures  commission  merchant,  floor  broker  or 
floor  trader  is  a  natural  p>erson  or 
proprietorship,  the  futures  commission 
merchant,  floor  broker  or  floor  trader  must 
also  meet  the  requirements  of  subsection  (vi) 
or  (xi)  of  this  section;  or 

(xi)  Any  natural  person  with  total  assets 
exceeding  at  least  $10,000,000. 

The  definition  of  "eligible  swap 
participant"  in  Regulation  35  1(b)(2)  is 
based  on  the  list  of  appropriate  persons 
set  forth  in  Section  4(c)(3)(A)-(J)  of  the 
CZA.  However,  the  Commission,  relying 
on  authority  provided  in  Section 
4(c)(3)(K)  of  the  CEA.  adjusted  those 
definitions  when  it  adopted  Part  35. 
These  adjustments  reflected  the 
international  character  of  the  swaps 
market  by  assuring  that  both  foreign  and 
United  States  entities  could  quality  for 
treatment  as  eligible  swap  participants. 
In  addition,  the  Commission  raised  the 
threshold  for  the  net  worth  or  total  asset 
test  that  must  be  met  by  certain  eligible 
swap  participants.  It  applied  this  test  as 
an  indication  of  a  swap  participant's 
financial  sophistication  and 
background. 2®  The  Commission 
indicated  its  belief  that  the  definition  of 
"eligible  swap  participant,"  as  adopted, 
would  not  adversely  affect  the  swap 
market  as  it  then  existed.*' 

The  remaining  conditions  that  must 
be  satisfied  by  swap  agreements  in  order 


"Id.  at  5588. 
i'SMid.at5589. 


>«Seeid.at  5589-90. 
»Seeid.atSS9a 
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to  qualify  for  the  Part  35  exemption  are 
meant,  among  other  goals,  to  assure  that 
the  exemption  does  not  permit  the 
establishment  of  an  unregulated 
exchange-like  market  in  swaps.'"  These 
conditions  require  that  the 
creditworthiness  of  any  party  having  an 
obligation  under  the  swap  agreement 
must  be  a  material  consideration  in 
entering  into  the  agreement  and  prohibit 
a  swap  that  is  part  of  a  fungible  class  of 
agreements,  standardized  as  to  their 
material  economic  terms,  or  that  is 
entered  into  and  traded  on  or  through  a 
multilateral  transaction  execution 
facility  from  qualifying  for  the  Part  35 
exemption.  The  Commission  has  made 
clear  that  the  Part  35  exemption  does 
not  extend  to  transactions  that  are 
subject  to  a  clearing  system  where  the 
credit  risk  of  individual  counterparties 
to  each  other  is  effectively  ehminated.'' 

These  conditions  do  not  prevent 
parties  who  wish  to  rely  on  the  Part  35 
exemption  from  undertaking  bilateral 
collateral  or  margining  arrangements 
nor  from  applying  bilateral  or 
multiparty  netting  arrangements  to  their 
transactions,  provided  however  that,  in 
the  case  of  multilateral  netting 
arrangements,  the  underl)ring  grom 
obligations  among  the  parties  are  not 
extinguished  until  all  netted  obligations 
are  fully  performed.**  Nor  is  the  Part  35 
restriction  on  multilateral  transaction 
execution  facilities  meant  to  preclude 
parties  who  engage  in  negotiated, 
bilateral  transactions  from  using 
computer  or  other  electronic  facilities  to 
communicate  simultaneously  with  other 
participants,  so  long  as  they  do  not  use 
such  facilities  to  enter  orders  or  execute 
transactions.'* 

Similarly,  standardization  of  terms 
that  are  not  material  economic  terms 
does  not  necessarily  prevent  an 
agreement  from  qualifying  for  an 
exemption  under  Part  35.  provided  that 
the  material  economic  terms  of  the  swap 
agreement  remain  subject  to  individual 
negotiation  by  the  parties. **  In  this 
respect,  the  Commission  has  explained 
that; 

ITjhe  phrase  "material  economic  terms"  is 
intended  to  encompass  terms  that  define  the 
rights  and  obligations  of  the  p>arties  under  the 
swap  agreement,  and  that  as  a  result,  may 
affect  the  value  of  the  swap  at  origination  or 
thereafter  Examples  of  such  terms  may 
include  notional  amount,  amortization, 
maturity,  payment  dates.  Fixed  and  floating 
rates  or  prices  (including  method  by  which 
such  rates  or  prices  may  be  determined). 


payment  computation  methodologies,  and 
any  rights  to  adjust  any  of  the  foregoing." 

B  Hybrid  Instruments 

1  Background 

In  1989,  the  Commission  recognized 
that  certain  instruments  combined 
characteristics  of  securities  or  bank 
deposits  with  characteristics  of  futures 
or  options  and  wished  to  exclude  from 
CEA  regulation  those  hybrid 
instruments  whose  commodity- 
dependent  value  was  less  than  their 
commodity-independent  value  The 
Commission  issued  a  Statutory 
Interpretation  Concerning  Certain 
Hybrid  Instruments  ("Interpretation")  ^ 
which  excluded  from  regulation  under 
the  CEA  and  CFTC  regulations  debt 
securities  within  the  meaning  of  Section 
2(1)  of  the  Securities  Act  of  1933  and 
time  depKMits  within  the  meaning  of  12 
CFR  Section  204.2(c)(1)  that  had  the 
following  characteristics:  (1)  indexation 
to  a  commodity  on  no  more  than  a  one- 
to-one  basis:  (2)  a  limited  maximum 
loss;  (3)  inclusion  of  a  significant 
commodity  component;  (4)  lack  of  a 
severable  conunodity  component;  (5)  no 
required  delivery  of  a  commodity  by 
means  of  an  instrument  specified  in  the 
rules  of  a  designated  contract  market; 
and  (6)  no  marketing  of  the  instruments 
as  futures  contracts  or  commodity 
options.'^ 

Later  in  1969.  the  Commission 
adopted  Part  34.  which  exempted 
certain  hybrid  instruments  with 
commodity  option  components  from  the 
CEA  and  from  the  Commission's 
regulations.'"  While  Part  34  expanded 
the  category  of  hybrid  instruments  that 
were  considered  to  be  outside  of  the 
CEA  and  the  Commission's  regulations, 
the  Corrunission  explicitly  stated  that  it 
intended  not   'to  address  the  entire 
universe  of  hybrid  instruments  in  the 
proposed  rules,  but  rather  to  estabUsh 
an  exemptive  framework"  that  would 
apply  to  certain  instruments  in  which 
issuers  had  expressed  aa  interest  to  that 
point.'"  In  1990.  the  Commission  issued 
a  revised  Interpretation  designed  to 
conform  the  Interpretation's  treatment 
of  hybrids  with  the  treatment  of  hybrids 
in  Part  34.*°  The  revised  Interpretation 
expanded  the  class  of  securities  and 
depository  accounts  eligible  as  hybrid 
instruments  and  expanded  the  class  of 
institutions  eligible  to  transact  in 
hybrids. 


Congress  included  a  provision  in  the 
1992  Act  permitting  the  Commission  to 
exempt  any  transaction  from  all 
provisions  of  the  CEA  except  Section 
2(a)(1)(B).  Using  this  new  authority 
contained  in  Section  4(c)  of  the  CEA. 
the  CFTC  substantially  modified  the 
Part  34  regulations  to  exempt  certain 
hybrids  (including,  for  the  first  time, 
hybrid  instmments  with  futures-like 
components)  from  most  provisions  of 
the  CEA  and  from  the  Commission's 
regulations. 

2,  Part  34 

A  hybrid  instrument  is  defined  in  Part 
34  of  the  Commission  s  regulations  as 
an  equity  secuntv.  a  debt  secunty,  or  a 
depository  instmment  with  at  least  one 
commodity-dependent  coniponent  that 
has  a  payment  feature  similar  to  that  of 
a  cornnuKlifv  futures  contract,  a 
comnicKiitv  ciption  contract  or  a 
combination  thereof*'  Part  34  exempts 
such  hybnds,  and  those  transacting  in 
and/or  providing  advic;e  or  other 
services  with  respect  to  such  hybrids, 
from  ail  provisions  of  the  CEA  except 
Section  2(a)(1)(B)  of  the  CEA.  provided 
that  a  number  of  conditions  are  met.*^ 
The  conditions  uu.hide:  ( 1)  a 
requirement  that  the  issuer  must  receive 
full  payment  of  the  hybnd's  purr;hase 
price;*'  (2)  a  prohibition  on  requiring 
additional  outof-po<:ket  payments  to 
the  issuer  during  the  hybnd's  life  or  at 
its  maturity:**  (3)  a  prohibition  on 
marketing  the  instrument  as  a  futures 
contract  or  commodity  option;  **  (4)  a 
prohibition  on  settlement  by  delivery  of 
an  instninieiit  spet.ified  as  a  delivery 
instrument  in  the  niles  of  a  designated 
contract  market.  **  (5)  a  requirement  that 
the  hybrid  be  initially  sold  or  issued 
subject  to  federal  or  state  securities  or 
banking  laws  to  persons  fwrmitted 
thereunder  to  purchase  the 
instrument;*'  and  (6)  a  requirement  that 
the  sum  of  the  values  of  the  commodity- 
dependent  components  of  a  hvhnd 
instrument  be  less  than  the  value  of  the 
commodity-independent  components.*^ 

In  imposing  the  first  two  conditions  of 
Part  34s  exemptions — the  re<]uirement 
that  the  issuer  of  a  hybnd  instrument 
receive  full  payment  of  the  hybrid's 
purchase  price  and  the  ban  on  out-of- 
pocket  payments  from  a  hybrid 
purchaser  or  holder  to  the  instrument's 
issuer — the  Commission  sought  to  limit 
the  possible  losses  due  to  the 


»S««iA«t  559(M»1. 
"S4Mld.tt9591. 
"SMid. 
"SMid 

*«SM[d.«t  5590. 


>«!d.  at  SS90n  24 

>*54  FR  1139  (January  11. 19N) 

»'Id. 

>•  M  FR  308M  Ouly  21.  1999). 

'•Id. 

♦•53  FR  135«2  (April  11.  1990). 


•'17  CFR  34.2(a)  (1997). 

«»17CTR34  3(a)(1997). 

♦'  17  CFR  34.3(aM3)(i)  (1997). 
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commodity-dependent  components  of  a 
hybrid  instrument,  reasoning  that  an 
instrument  permitting  the  accrual  of 
losses  in  excess  of  the  face  value  of  such 
instrument  is  more  akin  to  a  position  in 
a  commodity  derivative  than  to  a  debt, 
equity,  or  depositon,'  instrument.**^  The 
third  condition  outlined  above,  a 
limitation  on  marketing  the  instrument 
as  a  futures  contrai  t  or  a  commodity 
option,  was  intended  to  prevent 
purveyors  of  hybrid  instruments  from 
misleading  investors  as  to  the  nature, 
legal  status  and  form  of  regulatory 
supervision  to  which  such  instruments 
are  subject. ^°  The  Commission  did  not 
want  potential  buyers  to  believe  that 
hybnds  were  subject  to  the  full 
protections  of  the  CEA. 

The  fourth  condition  noted  above,  a 
prohibition  on  settlement  by  a  contract 
market  delivery  instrument,  was 
designed  to  guard  against  interference 
with  deliverable  supplies  for  settlement 
of  exchange-traded  futures  or  options 
contracts.'^'  In  adopting  the  fifth 
condition,  a  limitation  on  persons 
permitted  to  pun:hase  an  instrument, 
the  Commission  was  seeking  both  to 
address  customer  protection  concerns 
and  Congress's  concern,  as  embodied  in 
Section  4|cl(2)(B)(i)  of  the  CEA,"  that 
onlv  transactions  entered  into  between 
appropriate  persons  may  be  exempted 
from  the  CEA." 

This  sixth  requirement  is  referred  to 
as  the  "predominance  test."  ^*  It  was 
designed  in  response  to  authorization 
granted  by  Congress  in  Section 
4(c)(5)(A)  of  the  CHA  for  the 
Commission  to  exempt  hybrids,  which 
were  predominantly  securities  or 
depository  instruments.  The 
predominance  test  starts  from  the 
premise  that  hybnd  instruments  can  be 
viewed  as  a  combination  of  simpler 
instruments,  the  payments  on  which 
can  be  viewed  as  either  commodity- 
independent  or  commodity-dependent. 
The  payments  on  a  hybnd  s  commodity- 
independent  component  are  not 
indexed  or  calculated  by  reference  to 
the  price  of  an  underlying  commodity, 
including  any  index,  spread  or  basket  of 
commodities:  the  payments  on  a 
hybrid's  commodity-dependent 
component  are  so  indexed  or 
referenced. 


For  a  hvbrid  instrument  to  be 
exempted  by  Part  34.  the  present  value 
of  the  returns  associated  with  the 
commodity-independent  component  of 
an  instrument  (including  any  return  of 
principal)  mu.st  be  greater  than  the 
"commodity-dependent  value  "  of  the 
instrument.  In  order  to  calculate  the 
c:ommoditv-dependent  \'alue  of  a 
hvbnd.  Pari  ^4  c:onceptuall\' 
decomposes  a  hybrid's  commodity- 
dependent  portion  into  options.  The 
absolute  values  of  the  premiums  of  all 
implicit  options  that  are  at-  or  out-of- 
the-money  are  summed  to  arrive  at  the 
commodity-dependent  value  of  the 
hybrid  instrument. ^^  These  values  are 
calculated  as  of  the  time  of  issuance  of 
the  hybrid  instrument. ^^ 

III.  Issues  for  Comment 

A   Background 

As  the  foregoing  discussion  indicates, 
the  Commission  has  recognized  that 
differences  between  exchange-traded 
markets  and  the  OTC  derivatives  market 
warrant  differences  in  regulatory- 
treatment.  Pursuant  to  the  exemptions, 
activity  in  the  OTC  derivatives  market 
has  generally  been  limited  to 
decentralized,  pnncipal-to- principal 
transactions  between  large  traders.  This 
has  significant  regulatory-  implications. 

The  OTC  derivatives  market  does  not 
appear  to  perform  the  same  price 
discovery  function  as  centralized 
exchange  markets.  Accordingly,  certain 
regulatory  requirements  related  to  price 
discovery  have  not  been  applied  to  the 
OTC  denvatives  market.  Thus,  for 
example,  the  Commission  has  not 
suggested  that  it  should  preapprove 
contract  design  in  the  OTC  denvatives 
market  as  it  does  for  exchanges 

Similarly,  the  decentralization  of 
trading  in  the  OTC  market  and  the 
relative  sophistication  of  the 
participants  have  meant  that  issues  of 
financial  integrity  and  customer 
protection  differ  from  exchange  markets. 
Thus  for  example,  while  the 
Commission  has  retained  its  fraud 
authority  for  the  swap  market,  it  has  not 
required  segregation  of  customer  funds 

Developments  in  the  market  in  the 
last  five  years,  however,  indicate  the 
need  to  review-  the  current  exemptions 


"Regulation  of  Hybrid  Instniments,  58  FR  5590 
at  5585  Oanuary  22,  1993)  (promulgating  current 
Part  34  Rules). 

"Regulation  of  Hybrid  Instruments,  54  FR  1 128 
at  1135  Oanuary  11,  1989)  (proposing  original  Part 
34  Rules) 

»'  58  FR  5580  at  5582. 

»'7U,SC  6(c)(2)(B)(i). 

»'58  FR  5580  81  5585 

»•  17  CFR  34.3(a)(2)  (1997). 


"  More  specifically,  the  absoiule  ne!  value  of  ai. 
put  optior.  premium.*  wii."! 'strike  prices  les*  tnan  or 
equal  to  the  .-eference  price  would  be  adaec  !o  t.^e 
at>solute  net  value  of  ail  call  option  premiums  witr. 
strike  prices  greater  than  or  equal  to  the  reference 
price  58  FR  5580  ai  5584     Reference  price"  is 
defined  in  Regulation  34  2;g),  T  CFR  34.2(g),  "as 
the  nearest  current  spot  or  forwarC  price  ai  which 
a  commodity  ■aepe.^dent  payment  secorr^gs  non 
zero,  or  in  the  ca.se  where  two  potential  reference 
prices  exist,  the  price  that  results  in  the  greatest 
commoditv-dependen:  value." 

»•  58  KR  5580  at  5564-85. 


.\s  mentioned  above,  new  end-users 
have  entered  the  market,  new  products 
have  been  developed,  some  products 
have  become  more  standardized,  and 
systems  for  centralized  execution  and 
clearing  have  been  proposed.  The  terms 
and  conditions  of  the  exemptions  may 
need  adjustment  to  reflect  changes  in 
the  marketplace  and  to  facilitate 
continued  growth  and  innovation. 

In  addition,  the  explosive  growth  in 
the  OTC  market  m  recent  years  has  been 
accompanied  by  an  increase  in  the 
number  and  size  of  losses  even  among 
large  and  sophisticated  users  which 
purport  to  be  trying  to  hedge  price  risk 
in  the  underlying  cash  markets.  Marked 
losses  by  end-users  may  lead  to 
allegations  of  fraud  or  misrepresentation 
after  they  enter  transactions  they  do  not 
fully  understand  Moreover,  as  the  use 
of  the  market  has  increased,  entities 
such  as  pension  funds  and  school 
districts  have  been  affected  by 
derivatives  losses  in  addition  to 
corporate  shareholders.'^ 

Accordingly,  the  Commission  believes 
it  is  appropriate  at  this  time  to  consider 
whether  any  modifications  to  the  scope 
or  the  terms  and  conditions  of  the  swap 
and  hybrid  instrument  exemptions  are 
needed  to  enhance  the  fairness,  ^ 

financial  integrity,  and  efficiency  of  this 
market  The  Commission  reiterates  that 
the  items  listed  below  are  intended 
solely  to  encourage  useful  public 
comment. 

The  Commission  urges  commenters  to 
analyze  the  benefits  and  burdens  of  any 
potential  modifications  in  Ught  of 
current  market  realities.  In  some  areas, 
regulatory  relief  or  expanded  access  to 
the  market  may  be  warranted  while  in 
others  additional  safeguards  may  be 
appropriate.  The  Commission  is 
especially  interested  in  whether 
modifications  can  be  designed  to 
stimulate  growth.  This  might  be 
accomplished,  for  example,  by 
increasing  legal  certainty  and  investor 
confidence,  thereby  attracting  new 
market  participants,  or  by  facilitating 
netting  and  other  transactional 
efficiencies,  thereby  reducing  costs.  As 
discussed  below,  the  Commission  also 
welcomes  comment  on  the  extent  to 
which  certain  matters  can  be  adequately 
addressed  through  self-regulation. 
Finally,  the  Commission  invites  other 
regulators  to  express  their  views  on  the 
issues  raised  in  this  release  and,  in 
particular,  how  best  to  achieve  effective 
coordination  among  regulators.  The 
Commission  anticipates  that,  where 
other  regulators  have  adequate  programs 
or  standards  in  place  to  address 


"See  l997GAORaponat  71. 
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particular  areas,  tne  Conuiussion  wouia 
defer  to  those  regulators  in  those  areas. 

B.  Potential  Changes  to  Current 
Exemptions 

The  exemptions  provided  by  Part  34 
and  Part  35  reflect  circumstances  in  the 
relevant  market  at  the  time  of  their 
adoption.  As  noted,  the  Ck)mmission 
believes  that  it  should  review  these 
exemptions  in  light  of  current  market 
conditions.  At  the  most  general  level, 
three  issues  are  presented  with  respect 
to  these  exemptions:  first,  what  criteria 
should  be  applied  in  determining 
whether  a  transaction  or  instrument  is 
eligible  for  exemption  from  the  CEA; 
second,  what  should  be  the  scope  of  that 
exemption;  and  third,  what  conditions 
should  be  imposed,  if  any,  to  ensure 
that  the  public  interest  and  the  policies 
of  the  CEA  are  served. 

1.  Eligible  Transactions 

la)  Swaps  Part  35  sets  forth  certain 
criteria  that  an  instrument  must  meet  in 
order  to  qualify  for  the  swap  exemption. 
These  criteria  impose  restrictions  upon 
the  design  and  execution  of  transactions 
that  distinguish  the  exempted  swap 
transactions  from  exchange-traded 
products.'"  Given  the  changes  in  the 
•^wap  market  since  Part  35  was  adopted, 
the  Commission  seeks  comments  as  to 
whether  the  criteria  set  forth  in  Part  35 
continue  to  provide  a  meaningful, 
objective  basis  for  exempting 
transactions  from  provisions  of  the  CEA 
and  CFTC  regulations. 

In  particular,  some  swap  agreements 
have  become  highly  standardized.  The 
Part  35  exemption  does  not  extend  to 
"fungible  agreements,  standardized  as  to 
their  material  economic  terms."  The 
Commission  seeks  comment  on  whether 
this  part  of  the  Part  35  criteria  provides 
sufficient  guidance  for  parties  involved 
in  swaps.  Parties  may  have  difficulty  in 
readily  assessing  whether  a  particular 
transaction  qualifies  for  treatment  under 
the  Part  35  exemption. 

In  order  to  provide  greater  clarity,  the 
Commission  could  adopt  additional  or 
alternative  requirements  governing 
exempted  swap  agreements.  For 
example,  the  Commission  could  provide 
additional  detail  concerning  the  concept 
of  fungibility  in  this  context.  The 
Commission  could  also  clearly  specify 
which  terms  of  an  agreement  would  be 
considered  to  be  material  economic 
terms  under  Part  35. 

Moreover,  subject  to  consideration  of 
the  requirements  set  forth  in  Sections 
4(c)(1)  and  (c)(2)  of  the  CEA,  the 


»•  CFTC.  ore  DeriviiivOT  Markets  and  Their 
Regulation  78-79  (1993)  ("CFTC  OTC  Derivatives 
Report")  (disciusing  swaps  exemption). 


L^oininLssion  luuiq  consider  expanding 
the  scope  of  the  swap  exemption  so  that 
it  more  clearly  applies  to  certain  classes 
of  transactions  that  exhibit  some  degree 
of  standardization.  In  this  regard,  while 
Section  4(c)(5)(B)  authorizes  the 
Commission  to  exempt  non-fungible 
swaps,  the  lack  of  fungibility  is  not  a 
necessary  criterion  under  Sections 
4(c)(1)  or  (c)(2)  for  exercising  exemptive 
authority. 

Bequest  for  comment.  The 
Commission  requests  comment  on 
whether  the  swaps  exemption  should  be 
extended  to  fungible  instruments  and,  if 
so,  under  what  circumstances.  The 
Commission  is  also  seeking  more 
general  comment  as  to  whether  the 
swaps  exemption  continues  to  fulfill  its 
stated  goals.  In  this  regard,  the 
Commission  is  interested  in 
commenters"  views  on  what  changes  in 
the  current  rules  may  be  needed  to 
assure  that  Part  35  provides  legal 
certainty  to  the  current  market  and 
fulfills  the  statutory  goals  set  forth  in 
Section  4(c)  of  the  CEA. 

In  particular,  the  Commission 
requests  comment  on  the  following 
questions. 

1.  In  what  ways  has  the  swap  market 
changed  since  the  Commission  adopted 
Part  35.  Please  address: 

(a)  the  nature  of  the  products; 

(b)  the  nature  of  the  participants,  both 
dealers  and  end-users; 

(c)  the  location  of  transactions; 

(d)  the  business  structure  of 
participants  (e.g.,  the  use  of  affiliates  for 
transacting  OTC  derivatives); 

(e)  the  nature  of  counterparty 
relationships; 

(f)  the  mechanics  of  execution; 

(g)  the  methods  for  securing 
obligations;  and 

(h)  the  impact  of  the  current 
regulatory  structure  on  any  of  the 
foregoing. 

2.  What  are  the  mechanisms  for 
disseminating  the  prices  for  swap 
transactions? 

3  Does  the  swap  market  serve  as  a 
vehicle  for  price  discovery  in 
underlying  cash  markets?  If  so,  how? 
Please  describe. 

4.  To  what  extent  is  the  swap  market 
used  for  hedging?  To  what  extent  is  it 
used  for  speculation?  Please  provide 
details. 

5.  Is  there  a  potential  for  transactions 
in  the  swap  market  to  be  used  to 
manipulate  commodity  prices?  Please 
explain. 

6.  To  what  degree  is  the  swap  market 
intermediated,  i.e..  to  what  extent  do 
entities 

(a)  act  as  brokers  bringing  end-users 
together? 

lb)  act  as  dealers  making  markets  in 
products? 


Please  describe  the  intermediaries  in 
the  market  and  the  extent  and  nature  of 
their  activities. 

7.  To  what  extent  do  swap  market 
participants  act  in  more  than  one 
capacity  (e.g..  as  principal  in  some 

'transactions  and  broker  in  others)? 

8.  In  light  of  current  market 
conditions,  do  the  existing  Part  35 
requirements  provide  reasonable, 
objective  criteria  for  determining 
whether  particular  swaps  transactions 
are  exempted  under  the  CEA?  Should 
the  meaning  of  terms  such  as 
"fungible."  "material  economic  terms," 
or  "material  consideration"  be  clarified 
or  modified  in  any  way?  If  so,  how? 

9.  What  steps  can  the  Commission 
take  to  promote  greater  legal  certainty  in 
the  swap  market? 

10  Wnat  types  of  documentation  are 
relevant  in  determining  whether  a 
particular  transactions  falls  within  the 
swaps  exemption  and/or  the  Policy 
Statement?  Should  the  Commission  set 
standards  in  this  regard' 

11.  If  the  current  restrictions  set  forth 
in  the  Part  35  requirements  negatively 
affect  or  potentially  limit  the  OTC 
market  or  its  development  in  the  United 
States,  what  changes  would  alleviate  the 
negative  effects?  Should  the  exemption 
in  Part  35  be  broadened  in  anv  manner? 

12.  What  steps,  if  anv.  can  the 
Commission  take  to  promote  greater 
efficiency  in  the  swap  market,  such  as 
for  example,  by  facilitating  netting? 

13.  .^re  anv  changes  in  regulation 
relating  to  the  design  or  execution  of 
exempted  swap  transactions  needed  to 
protect  the  interests  of  end-users  in  the 
swap  market'  Are  there  changes  in 
regulation  that  would  attrart  new  end- 
users  to  the  market  or  lead  existing  end- 
users  to  increase  their  participation? 

14.  Should  distinctions  be  made 
between  swaps  that  are  cash -sett  led  and 
swaps  that  provide  for  physical 
delivery?  Please  explain. 

15.  should  transactions  in  fungible 
instruments  be  permitted  under  the 
swaps  exemption? 

16.  To  what  extent  should  the 
creditworthiness  of  a  counterparty 
continue  to  be  required  to  be  a  material 
consideration  under  the  swaps 
exemption?  Please  explain 

(b)  Hybrid  instruments.  Part  34  was 
designed  to  exempt  from  Commission 
regulation  instruments  in  which  the 
commodity  futures  or  option 
characteristics  were  subordinate  to  their 
characteristics  as  securities  and 
deposits.  Some  experienced 
practitioners  have  stated  that  the 
definition  of  a  hybrid  instrument  under 
Part  34  is  extremely  complex  and 
difficult  to  understand  and  to  apply. 
Moreover,  the  Commission  staff  has 
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recently  reviewed  several  hybrid 
instruments  that  had  very  significant 
commodity  components  yet  were 
apparently  eligible  for  exemption  under 
Part  34"s  technical  definition 

For  example,  the  Commission  staff 
recently  reviewed  an  instrument 
structured  as  a  medium-term  debt 
instrument  paving  a  small  quarterly 
coupon  rate.  At  maturity,  after 
subtracting  out  a  "factor"  refiecting 
certain  costs  borne  by  the  issuer,  the 
purchaser  would  receive  a  payment  that 
was  based  on  the  performance  of  an 
index  of  futures  contract  prices  with  no 
upward  limit  on  the  commodity-based 
return.  Moreover,  the  holder  could  lose 
its  entire  investment  based  on  a 
downward  movement  in  the  commodity 
index.  Commission  staff  believed  that, 
under  Pan  34  as  currentlv  written,  the 
instrument  apparently  would  be  exempt 
from  regulation  under  the  CEA.  A 
regulatory  definition  that  treats  the 
entire  principal  as  "commodity 
independent"  despite  the  fact  that  all  of 
the  principal  on  this  instrument  could 
be  lost  as  a  direct  result  of  movement  in 
the  commoditv  index  warrants 
additional  analysis. 

Another  conceptual  concern  with  the 
current  definition  is  the  manner  in 
which  it  assigns  value  to  the 
"commodity  dependent  '  component. 
Futures- like  elements  are  analyzed  as  a 
combination  of  offsetting  at-the-money 
puts  and  calls.  The  sum  of  the  absolute 
\  alues  of  these  option  premiums  is  the 
assigned  value  of  the  futures-like 
component.  Some  observers  have 
suggested  that  this  test  is  not  an 
appropriate  measure  of  the  commodity 
dependent  value  As  Part  34  is  currently 
structured,  whether  or  not  an 
instrument  qualifies  for  an  exemption 
depends  cnticallv  on  the  total  volatility 
of  the  commodity-dependent  portion. 
This  creates  three  potential  problems. 
First,  the  technical  knowledge  needed  to 
identify  the  commodity-dependent 
volatility  may  be  a  challenge  for  some 
market  participants.  Second,  for  two 
instruments  that  are  identical  except  for 
their  commodity-dependent  volatility, 
one  might  be  classified  as  exempt  while 
the  other  might  not.  Indeed,  if  the 
volatilitv  of  the  underlying  commoditv 
changes  through  time,  the  classification 
of  identical  hvbnd  instruments  issued 
on  different  dates  might  be  different. 
Thus,  Part  34  may  create  some 
undesirable  ambiguitv  regarding  which 
instruments  qualify  for  an  exemption 
Third,  it  appears  to  be  paradoxical  that 
short-term  instruments  are  more  likely 
to  be  classified  as  exempt  than  long- 
term  instruments  even  though  short- 
term  instruments  generally  are  more 


akin  to  exchange-traded  futures  in  many 
respects. 

It  the  Commission  were  to  modify  or 
to  clarify  the  predominance  test  in  a 
way  that  resulted  in  more  instruments 
being  found  to  have  a  predominant 
commoditv-dependent  component,  the 
Commission  could  exercise  its  authority 
under  Section  4(c)  to  exempt  some  or  all 
of  such  instruments  subieC  to  specified 
terms  and  conditions.  As  is  the  case 
today,  instruments  in  which  the 
commodity-independent  component 
was  predominant  would  not  be  subject 
to  anv  such  terms  and  conditions. 

Bequest  for  comment.  The 
Commission  requests  comment  on  the 
foregoing  analysis.  It  welcomes 
alternative  suggestions  for  analvzing 
hybrid  instruments  and  for  simplifying 
the  definition  of  exempt  hybrid 
instruments. 

17  In  what  ways  has  the  hybrid 
instrument  market  changed  since  the 
Commission  adopted  Part  34'  Please 
address: 

(a)  the  nature  of  the  products; 

fb)  the  nature  of  the  participants,  both 
dealers  and  end-users. 

ic)  the  location  of  transactions; 

(d)  the  nature  of  the  counterparty 
relationships; 

(e)  the  mechanics  of  execution; 
(fl  the  methods  for  securing 

obligations;  and 

Igj  the  impact  of  the  current 
regulatorv  structure  on  any  of  the 
foregoing 

18.  What  are  the  mechanisms  for 
disseminating  pnces  for  hybrid 
instrument  transactions' 

19.  Does  the  hybrid  instrument 
market  serve  as  a  vehicle  for  price 
discoverv  in  underlying  commodities?  If 
so,  how'  Please  describe 

20.  To  what  extent  is  the  hybrid 
instrument  market  used  for  hedging?  To 
what  extent  is  it  used  for  speculation? 
Please  provide  details. 

21-  Is  there  a  potential  for  transactions 
m  the  hvbnd  instrument  market  to  be 
used  to  manipulate  commodity  prices? 
Please  explain 

22  To  what  degree  is  the  hybrid 
instrument  market  intermediated,  i.e.,  to 
what  extent  do  entities 

(aj  act  as  brokers  bringing  end-users 
together' 

(b)  act  as  dealers  making  markets  in 
products' 

Please  describe  the  intermediaries  in 
the  market  and  the  extent  and  nature  of 
their  activities  and  the  extent  to  which 
transactions  m  these  instruments  are 
:;ub)ect  to  other  regulator.-  regimes. 

23.  To  what  extent  do  hybrid 
instrument  market  participants  act  in 
more  than  one  capacity  (e.g.,  as  a 
principal  in  some  transactions  and 
broker  in  others)? 


24.  In  light  of  current  market 
conditions,  do  the  existing  Part  34 
requirements  provide  reasonable, 
objective  criteria  for  determining 
whether  a  particular  hybrid  instrument 
performs  the  functions  of  a  futures  or 
option  or  those  of  a  security  or 
depository  instrument?  Are  the  criteria 
easily  understood  and  applied  by 
participants  in  the  market?  Do  they 
properly  distinguish  tyjjes  of 
instruments?  If  not,  should  they  be 
changed?  How? 

25.  What  steps,  if  any.  can  the 
Commission  take  to  promote  greater 
legal  certainty  in  the  hybrid  instrument 
market'  Please  explain. 

26.  Should  Part  34  be  amended  to 
reflect  more  accurately  or  more  simply 
whether  commodity -dependent 
components  predominate  over 
commodity-independent  components? 

27.  Are  changes  in  regulation  relating 
to  the  design  or  execution  of 
transactions  in  exempted  hybrid 
instruments  needed  to  protect  the 
interests  of  end-users  in  the  hybrid 
instrument  market?  Are  there  changes  in 
regulation  that  would  attract  new  end- 
users  to  the  market  or  lead  existing  end- 
users  to  increase  their  jaarticipation? 

28.  Should  the  Commission  exercise 
its  authority  to  exempt  any  hybrid 
instruments  with  a  predominant 
commodity  component  subject  to 
specified  terms  and  conditions?  Please 
explain. 

2.  Eligible  Participants 

Section  4(c)(2)  states  that  "the 
Commission  shall  not  grant  any 
exemption  under"  authority  granted 
therein  "unless  the  Commission 
determines  that     .     the  agreement, 
contract  or  transaction  will  be  entered 
into  solely  between  appropriate 
persons  "  Section  4(c)(?)  further  states 
that  "the  term  appropriate  person'  shall 
be  limited"  to  the  classes  of  persons 
specifically  Usted  therein  including 
"(s|uch  other  persons  that  the 
Commission  determines  to  be 
appropriate  in  light  of  their  financial  or 
other  quahfications  or  the  applicability 
of  appropriate  regulatory  protections." 

(a)  Swaps.  Part  35  ctirrently  contains 
a  requirement  that  an  exempt  swap 
agreement  be  between  eUgible  swap 
participants,  as  defined  in  Regulation 
35.1(b)(2).  The  list  of  eligible  swap 
participants  m  Part  35  is  based 
substantially  on  the  list  of  "appropriate 
person"  defined  in  the  CEA.  The 
Commission  seeks  comments  as  to 
whether  the  current  list  of  eligible  swap 
participants  should  be  modified  in  any 
way.  The  Commission  requests 
comment  regarding  whether  the 
definition  is  adversely  affecting  the 
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swaps  iiidrkel  by  excluding  persons  who 
should  be  included  or,  alternatively,  by 
including  persons  who  are  not.  or 
should  not  be.  active  in  the  current 
market.  The  Commission  also  seeks 
comment  on  whether  additional  persons 
should  be  added  and.  if  so.  whether 
additional  protections  would  be 
appropriate  In  either  case,  commenters 
are  asked  to  describe  such  persons  and 
the  protections  they  need,  if  any. 

Any  potential  change  must  be 
analyzed  in  light  of  the  stated 
Congressional  intent  that  any  exempted 
transaction  must  be  entered  into  solely 
by  appropriate  persons  as  defined  in 
Section  4(c)(3)(AHK)  of  the  Act.  In 
addition,  any  changes  to  the  definition 
of  eligible  swap  participant  would  be 
considered  in  light  of  any  other  relevant 
changes  that  may  result  from 
Commission  follow-up  to  this  concept 
release. 

(b)  Hybnd  instruments.  As  discussed 
above,  if  the  Commission  were  to 
modify  the  predominance  test  under 
Part  34.  it  might  also  decide  to  exempt 
certain  commodity-like  hybrid 
instruments  subject  to  specified  terms 
and  conditions  The  Commission  invites 
analysis  on  the  potential  applicability  of 
an  appropriate  person  standard  in  that 
context. 

Request  for  comment.  29.  Should  the 
current  list  of  eligible  swap  participants 
be  expanded  in  any  way?  Should  it  be 
contracted  in  any  way?  If  so.  how  and 
why? 

30.  Are  there  currently  eligible  swap 
participants  who  would  benefit  from 
additional  protections?  Are  there 
potential  swap  participants  who  are  not 
currently  eligible  but  would  be 
appropriate  subject  to  additional 
protections?  In  either  case,  please 
describe  the  typos  of  persons  and  the 
types  of  protections. 

31   Should  the  Commission  establish 
a  class  of  eligible  participants  for  the 
trading  of  hybrid  instruments  with  a 
predominant  commodity-dependent 
component?  If  so.  please  describe. 

32.  Is  it  advisable  to  use  a  single 
definition  of  sophisticated  investor 
whenever  that  concept  arises  under  the 
Commission's  regulations?  If  so,  what 
definition  should  apply? 

3.  Clearing 

Clearing  of  swaps  is  not  permitted 
undar  Part  35.  The  Comlnission 
•xprMsly  stated  that: 

The  exemption  does  not  extend  to 
transactions  that  are  subject  to  a  clearing 
system  where  the  credit  risk  of  individual 
members  of  the  system  to  each  other  in  a 
transaction  to  which  each  is  a  counterparty 
is  effectively  ehminated  and  replaced  by  a 
system  of  mutualized  risk  of  loss  that  binds 


niL-nibers  generally  wnetner  or  noi  mey  are 
counterparties  to  the  original  transaction.*' 

Regulation  35.2  provides,  however, 
that  "any  person  may  apply  to  the 
Commission  for  exemption  from  any  of 
the  provisions  of  the  Act  (except 
2(a)(1)(B))  for  other  arrangements  or 
facilities,  on  such  terms  and  conditions 
as  the  Commission  deems  appropriate 
•   •   *"  The  Commission  included  this 
proviso  in  order  to  hold  open  the 
possibility  that  swap  agreements  cleared 
through  an  organized  clearing  facility 
could  be  exempted  from  requirements  of 
the  Act  under  appropriate  terms  and 
conditions.  The  Commission 
affirmatively  stated  that  the  proviso 
"reflects  the  Commission's 
determination  to  encourage  innovation 
in  developing  the  most  efficient  and 
effective  types  of  systemic  risk 
reduction  "  and  that  "a  clearing  house 
system  for  swap  agreements  could  be 
beneficial  to  participants  and  the  public 
generally."  •" 

In  the  years  since  Part  35  was  issued, 
interest  in  developing  clearing 
mechanisms  for  swaps  and  other  OTC 
derivatives  has  increased  The 
Commission  has  had  extensive 
discussions  with  several  organizations 
engaged  in  designing  clearing 
facilities."'  The  Commission  believes 
that  these  efforts  have  reached  a  stage 
where  it  is  necessary  to  consider  and  to 
formulate  a  program  for  appropriate 
oversight  and  exemption  of  swaps 
clearing 

Clearing  organizations  can  provide 
many  benefits  to  participants,  such  as 
the  reduction  of  counterparty  credit 
risk,  the  reduction  of  transaction  and 
administrative  costs,  and  an  increase  in 
liquidity.  They  also  can  provide  benefits 
to  the  public  at  large  by  increasing 
transparency.  These  benefits  are 
obtained  at  the  cost  of  concentrating  risk 
in  the  clearing  organization 
Accordingly,  a  greater  need  may  exist 
for  oversight  of  the  operations  of  a 
clearing  organization  than  for  any  single 
participant  in  an  uncleared  market 

In  the  1993  CFTC  OTC  Derivatives 
Report,  the  Commission  stated  that  the 
regulatory  issues  presented  by  a  facility 
for  clearing  swaps  "would  depend 
materially  upon  the  facility's  design, 
such  as.  for  example,  the  extent  to 
which  the  construction  of  such  a  facility 
is  consistent  with  the  minimum 
standards  for  netting  systems 
recommended  by  the  Report  of  the 


Commitiee  on  interbank  Netting 
Schemes  of  the  Central  Banks  of  the 
Group  of  Ten  Countries  (Lamfalussy 
Report)."*^  Comment  is  requested 
concerning  the  usefulness  of  the 
Lamfalussy  standards  in  this  context. 
The  Commission  has  identified  the 
following  core  elements  that  should  be 
addressed:  the  functions  that  an  OTC 
derivatives  clearing  facility  would 
perform;  the  products  it  would  clear;  the 
standards  it  would  impose  on 
participants;  and  the  risk  management 
tools  it  would  employ.  As  discussed 
below,  the  Commission  invites 
comments  on  t^ch  of  these  topics. 

(a)  Functions.  An  OTC  derivatives 
clearing  facility  could  perform  a  variety 
of  functions  ranging  from  simple  trade 
comparison  and  recordation  to  netting 
of  obligations  to  the  ><uarantee  of 
performance.  For  example,  the 
Commission  notes  that,  in  jurisdictions 
other  than  the  US,  there  mav  not  be  a 
clearing  guarantee,  or  the  guarantee  may 
attach  at  a  lime  other  than  the  initiation 
of  the  trade  The  Commission  requests 
comment  on  which  of  these  functions, 
if  any.  should  be  f>ermittBd  and  under 
what  circumstances 

(b)  Products  cleared  The  definition  of 
the  term  "swap  agreement"  in 
Regulation  .15  l{b)tl)  is  very  broad 
Finant.:ial  engineers  are  continually 
designing  new  products  that  fall  within 
that  definition  but  have  novel 
characteristics   As  a  practical  m.atter.  the 
Commcssion  t)elieves  that  anv  OTC 
derivatives  clearing  facility  would  be 
most  likely  in  the  context  of  "plain 
vanilla'   products  for  which  prices  can 
be  readiU  established  and  for  which 
there  is  some  standardization  as  to 


"54  FR  5587  »t  5591. 

•"Id.  •!  5591  n.30. 

*■  Not  all  the  propotad  arrangement*  havs 
included  the  mulualizalion  of  risks  among  memtMrs 
of  a  clearing  organlxation.  In  soma  cases,  a  single 
entity  proposed  to  suppK>rt  the  clearing 
arrangements  using  its  own  asael*. 


"CTTC  OTC  Denvs:  ves  Repon  at  136-37  The 
Lamfalussy  standards  are  '..>ie  following. 

1.  Netting  schemes  should  have  a  well-founded 
legal  t>e*is  under  all  relevant  jurisdictions; 

2  Netting  scheme  participants  should  have  a 
clear  understanding  of  the  impact  of  the  particular 
schema  on  each  of  the  Hnancial  risks  affected  by  the 
netting  pracM*; 

3.  Multilateral  netting  systems  should  have 
clearly-defined  procedures  for  the  management  of 
credit  risks  and  liquidity  risks  which  specify  the 
respective  responsibilities  of  the  netting  provider 
and  the  participants.  These  procedure*  should  also 
ensure  that  all  parties  have  both  the  incentives  and 
the  capabilities  to  manage  and  contain  each  of  the 
risks  they  t>ear  and  that  limits  are  placed  on  the 
maximum  laval  of  credit  exposure  that  can  be 
produced  by  each  participant 

4.  Multilateral  netting  systems  should,  at  a 
minimum,  bt  capable  of  ensuring  the  timely 
completion  of  daily  settlements  in  the  event  of  an 
inability  to  settle  by  the  participant  with  the  largest 
single  net -debit  position: 

5.  Multilateral  netting  systems  should  have 
objective  and  publicly-disclosed  criteria  for 
admission  which  permit  fair  and  open  access,  and 

6.  All  netting  schemes  should  ensure  the 
operational  reliability  of  technical  systems  and  the 
availability  of  t>ack-up  facilities  capable  of 
completing  daily  processing  requirements. 
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terms.  The  Commission  requests 
comment  on  whether  the  range  of 
products  that  may  be  cleared  through  an 
OTC  derivative  clearing  facility,  or  their 
terms  of  settlement,  should  be  limited  in 
any  way. 

fcl  Admission  standards.  The  class  of 
eligible  swap  participants  ias  defined  in 
Regulation  35.1(b)(2).  There  is  an 
inherent  tension  between  the  desire  to 
promote  open  and  competitive  markets 
by  allowing  access.""  and  the  desire  to 
maintain  financial  integrity  by  imposing 
admission  standards.  The  Commission 
requests  comment  on  v\'hat  standards,  if 
any,  it  should  establish,  or  permit  an 
OTC  derivatives  clearing  facility  to 
establish,  for  admission  as  a  clearing 
participant  Comment  is  also  requested 
on  v\hether  clearing  should  be  limited 
to  transactions  undertaken  on  a 
principal-to-principal  basis  or  whether 
agency  transactions  should  be 
included/"* 

(d)  Risk  management  tools.  An  OTC 
derivatives  clearing  facility  could 
choose  from  among  many  potential  risk 
management  tools.  These  include 
capital  requirements  for  participants, 
reporting  requirements,  position  or 
exposure  limits,  collateral  requirements, 
segregation  requirements,  mark-to- 
market  or  other  valuation  procedures, 
risk  modeling  programs,  auditing 
procedures,  and  information-sharing 
arrangements.  The  clearing  facility 
could  also  draw  upon  its  own  capital, 
its  lines  of  credit,  any  guarantee  funds 
financed  by  clearing  members,  or  other 
arrangements  for  sharing  losses  among 
participants.  The  relevance  of  these 
various  items  v%ould  depend,  of  course, 
on  the  functions  the  clearing  facility 
performed  and  the  products  its  cleared. 
The  Commission  requests  comment  on 
how  best  to  assure  that  a  clearing 
facility  uses  appropriate  risk 
management  tools  without  preventing 
flexibilitv  in  the  design  of  such  tools  or 
inhibiting  the  e\olution  of  new  risk 

management  technology. 

(el  Other  considerations.  Permitting 
OTC  products  to  be  cleared  may  make 
them  more  like  exchange-traded 
products.  The  Commission  welcomes 
comment  on  how  best  to  promote  fair 
competition  and  even-handed 
regulation  in  the  context  of  the 
clearance  of  OTC  derivative  products. 

In  approving  Part  35.  the  Commission 
noted  that  it  was  "mindful  of  the  costs 
of  duplicative  regulation*'^  and  added 
the  proviso  to  Regulation  35.2  that  the 


"See  Section  15  of  the  Act.  7  U.S.C  19. 

•<  Current  Part  35  allows  only  certain  eligible 
swap  participants  lo  act  on  the  behalf  of  another 
eligible  swap  panicipant  See  17  CFR  35.1(b)(2) 
(1997). 

"58FR  5587  at  5591  n.30 


Commission  v\ould  consider  "the 
applicability  of  other  regulatory 
regimes'  in  addressing  petitions  for 
further  exemptive  relief  relating  to 
swaps  facilities.  The  Commission 
re(  ognizes  that  existing  clearing 
facilities  that  are  regulated  by  another 
federal  regulatory  authority  because  the 
clear  products  subject  to  that  regulator's 
jurisdiction  may  wish  to  develop  swap 
clearing  facilities.  The  Commission 
requests  comment  on  how  to  address 
this  situation 

Bequest  for  comment.  33.  .A.re  an\ 
swaps  currently  subject  to  any  type  of 
clearing  function,  either  in  the  U.S.  or 
abroad''  If  so.  please  provide  details 

34.  Would  permitting  swap  clearing 
facilities  promote  market  grovN-th  ana 
assist  U.S.  participants  in  remaining 
competitive?  If  so,  please  describe  the 
appropriate  elements  of  a  program  for 
the  oversight  of  swap  clearing 
organizations 

35  Should  there  be  a  limit  on  the 
clearing  functions  permitted  for  swaps' 

36.  Should  there  t>e  a  limit  on  the 
range  of  products  that  may  be  cleared 
through  a  swap  clearing  facility';' 

37.  Should  there  be  standards  for 
admission  as  a  clearing  participant'' 

38.  What  types  of  risk  management 
tools  should  a  clearing  facility  employ? 

39.  To  what  degree  would  cleared 
swaps  be  similar  to  exchange  traded 
products?  How  best  can  the  Commisison 
promote  fair  competition  and  even- 
handed  regulation  in  this  context? 

40.  How  should  the  Commission 
address  OTC  derivative  clearing 
facilities  that  are  subject  to  another 
regulatory  authority  by  virtue  of 
conducting  activities  subject  to  that 
regulator's  jurisdiction? 

4  Transaction  Execution  Facilities 

Regulation  35.2(d)  provides  that  a 
swap  agreement  may  not  be  entered  into 
or  traded  on  or  through  a  multilateral 
transaction  execution  faciUty 
("MTEF").**  In  the  release  issuing  Part 
35,  the  Commission  described  an  MTEF 
as: 

(Aj  physical  or  electronic  fecility  in  which 
all  market  makers  and  other  participants  that 
are  members  simultaneously  have  the  ability 
to  execute  transactions  and  bind  both  parties 
by  accepting  offers  which  are  made  by  one 
member  and  open  to  all  members  of  the 
facility.*' 

The  Commission  specified  that  the 
MTEF  limitation  did  not: 

IPjreclude  participants  from  engaging  in 
privately  negotiated  bilateral  transactions, 
even  where  these  particip>ants  use  computer 
or  other  electronic  facilities,  such  as  "broker 


screens, "  to  communicate  simultaneously 
with  other  participants  so  long  as  they  do  not 
use  such  systems  to  enter  orders  to  execute 
transactions.*" 

The  Commission  noted  that  there 
were  no  swap  MTEFs  in  existence  at 
that  time."*  Consistent  with  the  proviso 
in  Regulation  35.2,  the  Commission 
invited  application  for  appropriate 
exemptive  relief  for  such  facilities  as 
thev  were  developed.^" 

The  Commission  is  requesting 
comment  on  whether  the  regulatory 
approach  to  execution  facilities  should 
be  modified  in  any  way.  Specifically. 
the  Commission  invites  comment  on 
w  hether  the  description  of  MTEFs  set 
forth  above  is  sufficiently  clear,  whether 
It  accurately  delineates  the  relevant 
features,  and  how  the  Commission 
should  address  other  types  of  entities 
that  facilitate  execution,  such  as  market 
makers  or  bulletin  board  services.  The 
Commission  recognized  when  it 
promulgated  Part  35  that  MTEFs  "could 
provide  important  benefits  in  terms  of 
increased  liquidity  and  price 
transparency."''  The  Commission  seeks 
comment  on  whether  it  should  permit 
swaps  to  be  traded  through  an  MTEF  or 
other  similar  facilities  and,  if  so.  what 
terms  and  conditions  should  be  applied. 
It  also  seeks  comment  on  the  degree  to 
which  such  trading  would  be  similar  to 
exchange  trading  and  the  degree  to 
which  similar  safeguards  are  needed  As 
in  the  case  of  clearing  facilities,  the 
Commission  is  mindful  of  the  need  to 
promote  fair  competition  between  and 
even-handed  regulation  of  exchanges 
and  the  swap  market. 

Part  36  of  the  Commission's 
regulations  '^  was  designed  to  allow 
reduced  regulation  for  exchange  trading 
limited  to  sophisticated  traders.  It  was 
intended  to  "permit  •  •  •  exchange- 
traded  products  greater  flexibility  in 
competing  with  foreign  exchange-traded 
products  and  w-ith  both  foreign  and 
domestic  over-the-counter  transactions 
while  maintaining  basic  customer 
protection,  financial  integrity  and  other 
protections  associated  with  trading  in 
an  exchange  environment.""  No 
contract  market  has  applied  for 
exemption  under  Part  36.  An  analysis  of 
the  perceived  strengths  and  weaknesses 
of  Part  36  may  be  a  useful  starting  point 
in  determining  an  appropriate 
regulatory  regime  for  execution 
facilities.  Accordingly,  the  Commission 
requests  comment  on  whether  elements 


••17  CFR  35.2(d)  (1997). 
•'58  FR  5587  at  5591. 


••Id. 
••Id. 
""Id. 
"Id. 

"17  CFR  36.1-36.9  (1997). 
'^Section  4|c)  Contract  Market  Transactions,  60 
FR  51323  (Oct.  2.  1995). 
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of  Part  36  should  be  applicable  to 
execution  facilities.  Proposals  for 
modification  of  Part  36  are  welcome. 

Bequest  for  comment.  41   Should  the 
definition  of  MTEF  be  changed  in  any 
way  to  provide  more  clarity? 

42.  Are  MTEFs  or  other  types  of 
execution  facilities  currently  being  used 
for  swap  trading,  either  in  the  U.S.  or 
abroad'  If  so.  please  provide  details. 

43.  What  terms  ana  conditions,  if  any. 
should  be  applied  to  execution 
facilities?  Please  address  potential 
competitive  effects  on  current  exchange 
trading  and  the  degree  to  which  similar 
requirements  should  be  made 
applicable.  Please  also-address  the 
strengths  and  weaknesses  of  current  Part 
36  for  this  purpose. 

5.  Registration 

Registration  has  been  called  "the 
kingpin  tn  (the  CEA'sj  statutory 
machinery,  giving  the  Commission  the 
information  about  participants  in 
commodity  trading  which  it  so  vitally 
requires  to  carry  out  its  other  statutory 
functions  of  monitoring  and  enforcing 
the  Act.'*  Registration  identifies 

f)articipants  in  the  markets  and  allows 
or  a  "screening"  process  by  requiring 
applicants  to  meet  fitness  standards. 
Riegistration  may  also  facilitate 
enforcement  of  fraud  prohibitions.  In 
addition,  the  requirement  to  register 
may  trigger  other  standards  and 
obligations  for  registrants  under  the 
CEA  and  Commission  rules.''  Part  34 
and  Part  35  of  the  Commission's 
regulations  currently  exempt  parties 
from  the  registration  requirements  of  the 
Act  with  respect  to  qualifying 
transactions. 

The  Commission  seeks  comment  on 
whether  registration  requirements  for 
dealers  or  intermediaries  would  be 
useful  or  necessary  for  the  Commission 
in  its  oversight  of  the  OTC  derivatives 
market.  Registration  would  identify  key 
pUyers  in  the  OTC  derivatives  markets 


'* Comwodity  Futures  Trading  Commisaion  v. 
British  American  Commodity  Options  Corp..  560 
F  2d  135  al  139-40  (2d  Cir  1977)  cert  denied.  438 
U.S.  905  (1978) 

'>See,  eg..  Sactioru  Sa(2)  and  8a(3)  of  tha  Act 
(statutory  disqualincation)  and  Regulation  1.12 
(roquiremenl  thai  registered  futures  commission 
merchants  ("FCMs")  and  registered  introducing 
brokers  ("[Bs").  or  any  parson  who  files  an 
application  to  be  so  registered,  notify  the 
Commisaion  If  its  capital  falls  below  minimum 
capital  requirements):  Regulation  1.13  (risii 
assessment  reporting  for  registered  FCMs): 
Regulation  117  (minimum  capital  requirements  for 
registered  FCMs  and  registared  IBs).  Regulation  4.21 
(requirement  thai  commodity  pool  operators 
("CPOs")  who  are  registered  or  required  to  be 
registered  deliver  a  disclosure  document  to  clients 
or  potential  clients).  Other  regulations,  however, 
may  be  applicable  to  parties  whether  or  not  they  are 
registered  or  required  to  be  registered.  See.  eg  .  Part 
189  (large  trader  reporting  requirements). 


but  would  not  necessarily  tngger  the 
full  range  of  regulations  applicable  to 
registered  persons  involved  in 
exchange-traded  futures  and  options. 
Instead  it  could  be  related  to  separate 
and  limited  OTC  derivatives  market 
regulations.  Alternatively,  the 
Commission  seeks  comment  on  whether 
it  would  be  appropriate  to  adopt  a 
notice  filing,  requiring  parties  involved 
in  certain  activities  within  the  OTC 
derivatives  markets  to  identify 
themselves  to  the  Commission. 

In  addressing  this  issue,  commenters 
should  consider,  among  other  things. 
whether  a  distinction  should  be  made 
between  swaps  and  hybrid  instruments. 
Comment  also  would  be  useful  on 
whether  it  would  be  su^icient  that  a 
person  is  registered  or  regulated  by 
another  federal  agency  so  that  the 
Commission  should  waive  any 
registration  requirements  for  such 
persons  with  respect  to  OTC  derivatives 
transactions. 

Differences  between  the  OTC 
derivative  market  and  exchange-traded 
futures  and  option  markets  may  affect 
the  need  for  registration  in  the  context 
of  OTC  derivatives  trading.  For 
example,  since  swap  transactions  occur 
among  institutional  participants  who 
bilaterally  negotiate  an  agreement,  there 
may  be  reduced  value  added  in 
requiring  dealers  or  advisors  to  undergo 
fitness  checks.  Such  institutional 
participants  would  likely  have  the 
resources  to  investigate  the  fitness  of 
potential  counterparties  and  advisors. 

Request  for  comment.  44.  What 
beneBts  might  arise  from  requiring 
registration  of  dealers,  intermediaries, 
advisors,  or  others  involved  in  OTC 
derivative  transactions?  Should  any 
requirement  be  in  the  form  of  a  notice 
filing  or  full  registration? 

45.  What  criteria  should  be  used  in 
determining  the  types  of  transactions 
and  the  types  of  market  participants 
subject  to  registration  requirements? 

46.  Should  regulation  by  other  federal 
agencies  be  a  factor  in  permitting  an 
exemption  from  registration  or  notice 
filing? 

47.  What  role  should  membership  in 

a  designated  self-regulatory  organization 
play? 

6.  Capital 

Capital  requirements  have  long  been 
considered  important  for  assuring  a 
firm's  ability  to  fwrform  its  obligations 
to  its  customers  and  to  its  counterparties 
and  for  controlling  systemic  risk.  The 
Commission  currently  imposes  no 
capital  requirements  on  participants  in 
the  OTC  derivatives  markets.  Given  the 
sophistication  of  the  participants,  the 
generally  principal-to-principal  nature 


of  their  relationships  with  one  another, 
the  fact  that  OT(.  derivatives  dealers 
typically  do  not  hold  customer's  funds 
in  an  agency  relationship  (in  contrast  to 
futures  commission  merc:hants  or 
broker-dealers),  and  the  applicability  of 
other  regulatory  capital  standards  to 
many  market  participants,  capital 
requirements  mav  be  unnecessary 

The  Commission  seeks  to  explore 
whether  regulator.-  capital  might  ser\e  a 
useful  function  in  the  context  of  the 
OTC  derivatives  markets  For  example, 
regulatory  capital  might  provide  an  OTC 
derivatives  dealer's  counterparties  with 
independent  assurance  of  the 
creditworthiness  of  the  dealer  or  might 
prevent  the  dealer  from  assuming 
excessive  leverage  Capital  requirements 
might  also  serve  the  function  of 
providing  early  warning  of  financial 
difficulties 

Request  for  comment  48.  Are  any 
capital  requ!rt?ments  for  OTC 
derivatives  dealers  needed'  Why?  What 
benefits  would  they  provide  to  the 
market'  What  burdens  would  they 
impose? 

49.  Should  any  reporting  or  disclosure 
requirements  be  established  for  dealers 
as  an  alternative  to  capital  requirements 
in  order  to  permit  counterparties  to 
evaluate  their  creditworthiness 
adequately?  Please  explain. 

50.  Do  ratings  by  nationally 
recognized  statistical  rating 
organizations  fulfill  the  function  of 
assuring  end-user  counterparties  of  the 
creditworthiness  of  OTC  derivatives 
dealers? 

7.  Internal  Controls 

The  importance  of  internal  controls 
for  financial  services  firms  generally 
and  for  derivatives  dealers  in  particular 
is  widely  recognized.'^  The 
Commission  has  long  required 
information  concerning  risk 
management  and  internal  control 
systems  from  FCMs,  as  well  as  prompt 
reporting  of  any  material  inadequacies 
in  such  systems.''  Close  attention  to 
risk  management  and  internal  control 
systems  may  be  especially  important  in 
an  environment  where  capital  standards 
(whether  imposed  by  regulators  or 
internally)  are  reduced  and  are  based  on 
the  results  of  internal  value-at-risk 
models  and  calculations  rather  than  on 
more  standardized  "haircuts.  "  While  a 


'•See.  e.g..  DPG  Framework  at  13-22;  IOSCO. 
The  Implications  for  Securities  Regulators  of  the 
Increased  use  of  Value  al  Risk  Models  by  Securities 
Firms.  Section  2  (lul.  1995);  Basle  Committee  on 
Banking  Supervision.  Framework  for  the  Evaluation 
of  Internal  Control  Systems  at  1  ()an.  1998);  Group 
of  Thirty.  Derivatives;  Practices  and  Principles  at  2 
(1993). 

"See.  e.g..  Regulations  1.14(aMl)(ii): 
l.l5(aKl)(ii):  1.16(e)(2). 
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complete  discussion  of  internal  control 
programs  is  beyond  the  scope  of  this 
release,  the  following  elements  of  such 
a  program  are  generally  considered 
particularly  important:  effective  models 
for  measuring  market  and  credit  risk 
exposure,  careful  procedures  for 
continuously  validating  those  models, 
including  rigorous  backtesting  and 
stress  testing;  netting  arrangements  that 
are  enforceable  in  the  relevant 
jurisdictions  (and  programs  to  review 
their  enforceability  on  a  regular  basis); 
and  a  risk  monitoring  unit  which 
reports  directly  to  senior  management, 
is  independent  of  the  business  units 
being  monitored,  and  has  the  necessary 
training  and  resources  to  accomplish  its 
control  objectives. 

Request  for  comment.  51.  Would  OTC 
derivatives  market  participants  benefit 
from  internal  control  guidelines?  If  so. 
what  market  participants  should  be 
covered' 

52.  What  provisions  should  be 
included  in  internal  control 
requirements,  if  any? 

53.  How  should  compliance  with  any 
internal  control  requirements  be 
monitored  (e.g..  regular  audits,  periodic 
spot  checks,  required  reports)? 

54.  Who  should  be  responsible  for 
monitoring  compliance  with  any 
internal  control  requirements  (e.g., 
regulatory  agencies,  SROs,  independent 
auditors)? 

55  Could  and  should  internal  control 
standards  serve  as  a  substitute  for 
regulatory  capital  requirements? 

8.  Sales  Practices 

.\s  noted  in  the  Introduction,  a 
significant  number  of  participants  in  the 
OTC  derivatives  markets  have 
experienced  large  financial  losses  since 
the  Commission's  last  regulatory' 
initiatives  involving  OTC  derivatives. 
The  1997  GAO  Report  notes  that   '(sjaies 
practice  concerns  were  raised  in  209,  or 
58  percent,  of  Ithej  losses  [reviewed  in 
the  Report]  and  were  associated  with  an 
estimated  $3.2  billion  in  losses.  "  '^  Size 
and  sophistication  of  a  market 
participant  may  not  provide  meaningful 
protection  against  sales  practice 
concerns,  such  as  fraud. 

The  parties  to  OTC  derivatives 
transactions  are  commonly  referred  to  as 
end-users  and  dealers.'^  End-users  and 


■■»  1997  0.^0  Report  al  71 

'•By  "end-users"  the  Commission  is  referring 
generally  to  participants  who  use  derivatives  to 
manage  financial  risks  and  opportunities  that  arise 
in  the  course  of  their  businesses  Dealers  are 
distinguished  from  end-users  by  their  willmgnes,s  to 
make  two-way  markets  m  OTC  derivatives,  eitfier 
for  end-users  or  for  other  dealers  See  however. 
Derivatives  Policv  Group.  Framework  lor  Voluntary 
Oversight  (Mar.  1995)  ( "OPG  framework")  (the 
Framework  was  developed  by  a  group  of  six  maior 


OTC  derivatives  dealers  may  have 
differing  views  concerning  the 
respective  responsibilities  of  the  parties 
to  an  OTC  derivatives  transaction. 
According  to  .i  survey  undertaken  in 
conjunction  with  the  G.*iO  Report, 
"about  one-half  of  all  end-users  of  plain 
vaniila  or  more  complex  OTC 
derivatives  belie\ed  that  a  fiduciary 
relationship  of  some  sort  existed  in 
some  or  all  transactions  between  them 
and  their  dealer   '**"  By  contrast   "two 
dealer  groups  issued  guidance  asserting 
that  such  transactions  are  conducted  on 
a  principal-to-pnncipal,  or  an  arm's- 
length.'  basis  unless  more  specific 
responsibilities  are  agreed  to  in  writing 
or  otherwise  provided  by  law'^i  These 
differences  in  view  can  create  problems, 
especially  because  of  the  extraordinary 
complexity  of  some  OTC  denvatives 
instruments  and  the  information 
disparity  between  a  derivatives  dealer 
and  many  end-users.  Therefore, 
comments  concerning  whether  there  is 
a  need  for  sales  practice  rules  applicable 
to  OTC  derivatives  dealers  would  be 
useful. 

In  granting  the  Part  35  swaps 
exemption,  the  Commission  retained  the 
applicability  of  its  basic  antifraud  and 
antimanipulation  authority. ^^  In 
addition,  some  OTC  derivatives 
transactions  are  sub)ect  to  sales  practice 
standards  administered  by  other 
financial  regulator*  agencies.  For 
example,  both  the  Office  of  the 
Comptroller  of  the  Currency  and  the 
Federal  Reserve  Board  have  issued 
guidance  addressing  sales  practice 
issues  in  the  context  of  a  bank's  overall 
responsibilities  for  managing  the  risks  of 
its  financial  activities,  including  OTC 
derivatives.*^ 


investment  firms  I  The  DPG  Framework  refers  to 
dealers  as    professional  intermediaries"  and  to  end- 
users  as    nonprofessional  countarparties."  This 
difference  ;n  articuiaiion  is  symptomatic  of  the 
differing  views  that  someti.mes  exist  among  the 
participants  in  these  markets  concerning  their 
respective  roles 

•''1997  GAO  Report  al  5 

"  Id  See  DPG  hmmework  at  9.  and  Federal 
Reserve  Bank  of  New  York  Principles  and  Practices 
for  Wholesale  Financial  .Marite!  Iransactions  1 
l.^ug   17.  1995)  {the  Principles  and  Practices  were 
developed  by  a  group  of  six  financial  industry  trade 
associations  in  coordination  wun  the  Federal 
Reserve  Bank  of  .New  York 

»-Seel-CFR  35.2  1199- 1, 

»JSee.  e.^  ,  OCC.  Banking  Circular  277:  Risk 
Management  of  Financia,  Derivatives.  BC-277.  1993 
WL  640326  (OCC)  (Oct  23   1993).  OCC  Bulletin. 
Questions  ana  .\nswers  Re  BCC  277,  OCC  94-31. 
1994  VVL  194290  (OCC!  fMa\  10.  1994);  and 
Division  of  Banking  Sup>ervision  and  Regulation. 
Board  of  Governors  of  the  Federal  Reserve  System, 
Examining  Risk  Management  and  Internal  Controls 
for  Trading  .\ctivities  of  Banking  Organizations.  jSR 
93-69  (FISH,  (Dec  20,  1993)  These  are  not  sales 
practice  standards  in  the  usual  sense  but  bank  risk 
management  standards. 


The  Commission  seeks  comments 
concerning  potential  sales  practice 
standards  for  principal-to-princip>al 
transactions  between  dealers  and  end- 
users.  The  Commission  would  also 
welcome  information  from  commenters 
concerning  the  volume  of  transactions, 
if  any,  in  which  dealers  act  strictly  as 
agents,  rather  than  principals,  in 
facilitating  transactions  between  two 
end-users  and  whether  any  specific 
sales  practice  rules  should  apply  to  such 
agency  transactions  Likewise,  the 
Commission  woulc  welcome  comments 
on  the  volume  of  transactions  in  which 
dealers  trade  directly  with  other  dealers 
for  their  own  proprietary  accounts  and 
whetner  an\  specific  sales  practice  rules 
should  apply  to  those  dealer-to-dealer 
transactions. 

(a)  Disclosure.  Traditionally,  the  most 
fundamental  regulatory  protection  in 
the  area  of  sales  practices  has  been  the 
duty  to  disclose  risks  and  other  material 
information  concerning  transactions  to 
potential  customers.  Disclosure 
concerns  have  often  been  raised  with 
respect  to  OTC  derivatives  transactions. 
For  example,  the  DPG  Frameworii,  in  its 
section  on  counterparty  relationships, 
states  that  dealers  should  consider 
providing  new  end-users  with  "[gleneric 
[rjisk  (d)isclosure,"  which  it 
characterizes  as  "disclosure  statements 
generally  identifying  the  principal  risks 
associated  wdth  OTC  derivatives 
transactions  and  clarifying  the  nature  of 
the  relationship  between  the  [dealer] 
and  its  counterparties  '  *^  This  section 
of  the  DPG  Framework  goes  on  to 
provide  additional  details  on  the  nature 
of  the  relationship  to  be  clarified,  stating 
the  DF*G's  view  that  "OTC  derivatives 
transactions  are  predominantly  arm's- 
length  transactions  in  which  each 
counterparty  has  ^  responsibility  to 
review  and  evaluate  the  terms  and 
conditions,  and  the  potential  risks  and 
benefits,  of  prospective  transactions 
•   *   V  8*  However,  the  DPG 
Framework  provides  no  further 
guidance  as  the  nature  or  content  of  the 
generic  risk  disclosure.**  Comment  is 


•♦  DPG  Framework  al  37.  The  1997  GAO  Report 
recommends  thai  the  CFTC  and  SEC  establish  a 
mechanism  for  determining  that  the  DPG  fums  are. 
in  fact,  following  this  and  other  sales  practice 
standards  in  the  DPG  Framework. 

"Id. 

■*The  section  of  the  DPG  Framework  on  risk 
management  controls  lists  five  basic  risks  of  OTC 
derivative  transactions:  market  risk,  credit  risk, 
liquidity  risk,  legal  risk,  and  operational  risk.  Id  al 
14-15.  in  addition  to  these  firm-specific  risks,  the 
CFTC  OTC  Derivatives  Report  lists  a  number  of 
potential  risks  arising  from  OTC  derivatives 
activities  generally,  including  the  complexity  of  the 
derivatives  marketplace,  the  iaa  that  dealer  activity 
tbnds  to  be  concentrated  in  a  relatively  small 
number  of  large  entities,  the  lack  of  transparency. 
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solicited  on  whether  nsk  disclosure 
should  be  required  and,  if  so,  the  nature 
and  content  of  such  disclosure. 

(bl  Customer  inforwation  Comment  is 
also  solicited  on  whether  it  would  be 
appropriate  to  require  the  dealer  to 
obtain  certain  information  from  the  end- 
user.  Such  information  might  include, 
for  example. 

•  net  worth  information; 

•  information  confirming  that  the 
end-user  is  within  the  class  of  eligible 
participants  set  out  in  Section  35.1  of 
the  Commission's  regulations;*'  or 

•  information  demonstrating  that  the 
end-user  is  authorized  to  enter  into  the 
transaction. 

(cl  Other  possible  sales  practice  rules. 
Potential  sales  practice  rules  might  also 
include  provisions  requiring  dealers  to 
supervise  sales  personnel  and  other 
employees  responsible  for  handling  the 
accounts  of  end-user  customers  One 
element  of  such  8up>ervision  might  be  to 
ensure  that  sales  personnel  are  properly 
trained. 

The  Commission  also  wishes  to 
consider  what  regime,  if  any,  would  be 
appropriate  for  overseeing  the 
implementation  and  enforcement  of  any 
sales  practice  rules  for  OTC  derivatives, 
including  the  costs  and  benefits  of 
alternative  oversight  mechanisms.  In 
that  context,  the  Commission  is  seeking 
comments  on:  (1)  the  appropriate  direct 
regulatory  role  of  the  CFTC  with  respect 
to  potential  sales  practice  rules;  (2)  the 
appropriate  regulatory  role  of  other 
financial  regulatory  agencies,  including 
the  applicability  of  any  sales  practice 
rules  administered  by  other  agencies 
and  the  degree  of  deference  that  should 
be  accorded  to  such  rules;  and  (3)  the 
appropriate  sales  practice  role  of 
industry  self-regulatory  bodies, 
including  the  degree  of  CFTC  oversight 
necessary  to  assure  that  any  industry 
self-regulatory  standards  are  properly 
implemented  and  enforced. 

Request  for  comment  56.  Since  Part 
35  was  adopted,  has  the  swap  market 
experienced  significant  problems 
concerning  fraud  or  sales  practice 
abuses?  Since  Part  34  was  adopted,  has 
the  hybrid  instrument  market 
experienced  significant  problems 


•nd  lyitmnic  rUii.  Sm  CFTC  OTC  DarivstlvM 
Report  •(  112-122.  It  may  «lso  be  ippropriate  lo 
consider  whether  to  require  d4wlers  lo  ditclote  lo 
prospective  end-uien  other  mAten«l  information 
concerning  OTC  derivative*  traosactlons.  luch  as 
the  relationship  of  the  parties,  the  material  terms  of 
the  contract,  periodic  reports  of  the  status  of  the 
end-user's  account,  information  on  how  the  value 
of  the  OTC  derivative*  instrument  would  be 
affected  by  changes  In  the  markets  for  the 
underlying  components,  and  other  similar 
information. 
•'17CFR35.l(b)U)(>»7). 


concerning  fraud  or  sales  practice 
abuses?  If  so,  please  describe. 

57.  Is  there  a  need  for  any  sales 
practice  rules  in  the  OTC  derivatives 
market?  If  so.  what  should  the  rules 
provide,  and  to  whom  and  under  what 
circumstances  should  they  be 
applicable? 

58  Is  there  a  need  for  risk  disclosures 
by  OTC  derivatives  dealers  to  end- 
users?  If  so,  what  risks  should  be 
disclosed? 

59.  Should  OTC  derivatives  dealers  be 
required  to  supplement  any  required 
generic  risk  disclosure  statement  with 
additional  firm-  or  transaction-specific 
disclosures?  If  so,  what  should  such 
disclosures  cover? 

60.  What  kind  of  disclosures,  if  any. 
should  dealers  make  to  end-users 
clarifying  the  nature  of  the  relationship 
between  the  parties?  Should  there  be 
rules  establishing  duties  of  the  OTC 
derivatives  dealer  to  its  customers,  and 
if  so,  what  should  they  require' 

61.  What  kind  of  disclosures,  if  any, 
should  dealers  make  concerning  the 
material  terms  of  OTC  derivatives 
contracts,  including  methods  for 
calculating  price,  value,  profit  and  loss, 
as  well  as  the  amount  of  commissions. 
fees  and  other  costs  involved? 

62.  What  other  kinds  of  disclosures,  if 
any.  might  be  appropriate  concerning, 
for  example,  potential  conflicts  of 
interest,  the  dealer's  policies  on  helping 
end-users  to  unwind  transactions  and 
matters  such  as  the  dealer's  financial 
soundness,  experience,  or  track  record? 

63.  Should  dealers  be  required  to 
make  periodic  status  reports  to  end- 
users  concerning  the  status  of  their  OTC 
derivatives  positions  (eg,  value,  profits 
and  losses)?  If  so.  what  kind  of  reports 
should  be  required,  and  how  often 
should  such  reports  be  made? 

64.  Should  dealers  be  required  to 
collect  information  concerning  their 
end-user  customers?  If  so.  what  kind  of 
information?  Should  dealers  be  required 
to  retain  documentation  in  their  files 
concerning  such  information,  and  if  so, 
what  kind  of  documentation  (e.g.. 
confirming  that  particular  information 
has  been  collected  and  reviewed  by 
management  to  assure  transactions  are 
in  conformity  with  the  end-users 
investment  goals  and  policies)' 

65.  What  sales  practice  rules,  if  any, 
should  apply  to  transactions  where  a 
dealer  is  acting  as  an  agent  or  broker  to 
facilitate  a  principal-to-principal 
transaction  between  two  end-users? 
Similarly,  what  sales  practice  rules,  if 
any,  should  apply  to  dealer-to-dealer 
transactions  where  both  dealers  are 
trading  for  their  own  proprietary 
accounts? 


66.  Should  dealers  have  to  comply 
with  different  sales  practice  standards 
in  dealing  with  end-users  having 
different  levels  of  sophistication,  based, 
for  example,  or  portfolio  size, 
investment  experience,  or  some  other 
measure?  If  so,  please  elaborate. 

67.  Should  dealers  be  required  to 
follow  any  supervision  requirements  in 
connection  with  the  activities  of  sales 
personnel  and  other  employees 
responsible  for  handling  the  accounts  of 
end-user  customers'  Should  complex  or 
highly  leveraged  transactions  require 
prior  approval  by  senior  inana>^emenl  of 
the  dealer? 

68.  What  is  the  appropriate  regime  for 
formulating  and  overseeing  the 
implementation  and  enforcement  of 
possible  sales  practices  rules,  including 
the  appropriate  roles  of  the 
Commission,  other  finantial  regulators 
and  industry  self-regulator>'  bodies? 

9.  Recordkeeping 

The  Commission  has  not  required  any 
recordkeeping  requirements  for  OTC 
derivatives  dealers  or  other  OTC  market 
participants.  Having  retained  authonty 
over  fraudulent  and  manipulative 
behavior  in  the  OTC  derivative  market, 
the  Commission  wishes  comment  on 
whether  some  recordkeeping 
requirements  would  facilitate  its 
exercise  of  that  authonty  f^rovisions 
requiring  the  retention  of  written 
records  of  transactions  with 
counterparties,  for  example,  might  be 
considered.  The  Commission  requests 
comment  on  whether  there  should  be 
specific  recordkeeping  requirt?ments  for 
transactions  in  the  OTC  derivatives 
markets  and.  if  so.  what  types  of  records 
should  be  kept  and  by  whom. 

Request  for  commt-nt  69  Are 
recordkeeping  requirements  for 
participants  in  the  OTC  derivatives 
markets  needed?  If  so.  what  records 
should  he  required'  Who  should  be 
required  to  keep  them? 

10  Reporting 

The  Commission  currently  does  not 
impose  reporting  requirements  on  OTC 
derivatives  market  participants.**  The 


••The  DPC  has  established  voluntary  reporting 
requirements  See  DPC  Framework  at  23-25  The 
DI*G  has  committed  to  regular  periodic  reporting 
and  to  ratpond  in  good  (aith  to  ad  hoc  requests  for 
additional  information  by  the  CFTC  Id  at  1  The 
DPC  member  firms  currently  provide  to  the 
Commission  on  a  quarterly  basis  a  re^tort  detailing 
ior  each  member  except  Credit  Suisse  First  Boston: 
(II  a  Credit-Concentration  Report  listing  (on  a   "no- 
names"  basis)  the  top  20  OTC  derivatives  exposures 
and.  for  each  exposure,  the  internal  credit  rating. 
the  industry  segment,  the  current  net  exposure,  the 
next  reploconent  value,  the  gross  replacement 
value*  (raceivable  and  payable)  and  the  potential 
additional  credit  exposure  (at  a  ten -day.  99-percent 
confidence  interval);  (2)  a  Portfolio  Summary 
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Commission  requests  comment  on 
whether  specific  reporting  requirements 
for  participants  in  the  OTC  derivatives 
markets  are  needed  and,  if  so.  what 
reports  should  be  made  and  by  whom 
If  the  Commission  were  to  establish 
reporting  requirements,  it  would 
coordinate  with  other  regulatory 
agencies  and.  to  the  extent  possible, 
accept  reports  provided  to  other 
regulatory'  agencies  in  satisfaction  of  the 
Commission's  requirements  The 
Commission  solicits  comment 
concerning  how  these  goals  might  best 
be  accomplished 

Request  for  comment  70  Should  the 
Commission  establish  reporting 
requirements  for  participants  in  the 
OTC  derivatives  markets'  If  so.  what 
information  should  be  reported'  By 
whom' 

C.  Self-Regulation 

Having  identified  areas  in  which 
current  exemptions  might  be  modified, 
the  Commission  is  also  interested  in  the 
views  of  commenters  concerning 
whether,  and  to  what  extent,  any 
needed  changes  concerning  the 
oversight  of  the  OTC  derivatives  market 
could  be  accomplished  through 
initiatives  of  industry  bodies  either 
voluntarily  or  through  a  self-regulatory 
organization  empowered  to  establish 
rules  and  subject  to  Commission 
oversight  The  Commission  notes  that 
several  industry'  organizations  already 
exist  with  an  interest  in  maintaining 
and  improving  the  integrity  of  the  OTC 
derivatives  marketplace  These 
organizations  include,  among  others,  the 
Derivatives  Policy  Group,  the 
International  Swaps  and  Derivatives 
Association,  the  Group  of  Thirty,  and 
the  End-Users  of  Derivatives 
Association.  Industry  groups  have 
already  issued  a  number  of  voluntary 
initiatives  aimed  at  reducing  risks  and 
promoting  stability  and  integrity  in  the 
OTC  derivatives  marketplace.*^  The 
Commission  is  interesteid  in  exploring 
the  extent  to  which  concerns  described 
in  this  release  might  be  addressed,  and 
adequate  oversight  of  the  OTC 
derivatives  marketplace  might  be 


listing,  by  credit  rating  categoi7  and  industry 
segment,  the  current  net  exposure,  net  replacement 
value,  and  gross  replacement  values.  (3)  a 
Geographic  Distribution  listing,  by  counti^.  the 
current  net  exposure,  the  net  replacement  value. 
and  the  gross  replacement  values,  (4)  a  Net 
Revenues  Report  listing,  by  product  category  and 
month,  the  net  revenue;  and  (5)  a  Consolidated 
.\ctivitv  Report  listing,  by  produa  category,  the 
aggregate  notional  amount 

•"See.  eg    Framework  for  Voluntary  Oversight, 
supra.  Principles  and  Practices  for  Wholesale 
Financial  Market  Transactions,  supra;  and  Global 
Derivatives  Study  Group,  Group  of  Thirty. 
Derivatives:  l*ractices  and  Principles,  supra. 


attained,  through  industry  bodies  or 
through  self- regulatory-  organizations. 

Request  for  comment  71   How 
effective  are  current  self-regulatory 
efforts'  What  are  their  strengths  and 
weaknesses? 

72  .\re  there  particular  areas  among 
those  discussed  above  where  self- 
regulation  could  obviate  the  need  for 
government  regulation' 

73.  Please  discuss  the  costs  and 
benefits  of  existing  voluntary  versus 
potential  mandator)'  self-regulatory 
regimes. 

74.  If  a  self-regulatory  regime  were 
adopted,  what  mechanism  would  best 
assure  effective  oversight  by  the 
Commission? 

75  How  best  can  the  Commission 
achieve  effective  coordination  with 
other  regulators  in  connection  with  the 
oversight  of  the  OTC  derivatives 
market' 

IV.  Summary  of  Request  for  Comment 

Commenters  are  invited  to  discuss  the 
broad  range  of  concepts  and  approaches 
described  in  this  release.  The 
Commission  specifically  requests 
commenters  to  compare  the  advantages 
and  disadvantages  of  the  possible 
changes  discussed  above  with  those  of 
the  existing  regulatory  framework  In 
addition  to  responding  to  the  specific 
questions  presented,  the  Commission 
encourages  commenters  to  submit  any 
other  relevant  information  or  views. 

Issued  in  Washington.  D  C  this  6th  day  of 
May.  1998.  by  the  Coiumodit>  Futures 
Trading  Commission 

By  the  Commission  (Chairperson  BORN, 
Commissioners  TULL  and  SPEARS; 
Commissioner  HOLUM  dissenting). 

lean  A.  Webb, 

Secretary  of  the  Commission. 

Dissenting  Remarks  of  Commissioner 
Barbara  Pedersen  Holum,  Concept 
Release,  Over-the-Counter  Derivatives 

In  Section  4(c)(1)  of  the  Commoditv 
Exchange  Act.  Congress  authorized  the 
Commission  to  exempt  certain 
transactions  "lijn  order  to  promote 
responsible  economic  or  financial 
innovation  and  fair  competition." 
Indeed,  it  appears  that  the  dramatic 
growth  in  volume  and  the  products 
offered  in  the  OTC  derivatives  market 
may  be  attributed  in  part  to  the 
Commission's  past  exemptive  action.  !n 
the  spirit  of  the  Commission's  ongoing 
regulatory  review  program,  it  is 
appropriate  to  examine  the  continuing 
applicability  of  the  existing  exemptions, 
focusing  on  the  expanding  economic 
significance  of  the  OTC  market 
However,  in  my  judgement. the  release 
goes  beyond  the  scope  of  regulatory 
review  by  exploring  regulatory  areas 


that  mav  be  inapplicable  to  an  OTC 
market  Accordingly,  I  am  dissenting 
from  the  majority's  decision  to  issue  the 
Concept  Release  on  OTC  Derivatives  in 
its  current  form. 

Dated:  May  6,  1998. 
Barbara  Pedersen  Holum, 
Commissioner 
IFR  Doc  98-12539  Filed  5-11-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part?*  430.  431,  432,  433  436 
440.  441,  442,  443,  444.  446.  448.  449. 
450,  452,  453,  455.  ar>d  460 

[Docket  No  98N-0211] 

Removal  of  Regulations  Regarding 
Certification  of  Antibiotic  Drugs 
Companion  Document  to  Direct  Final 
Rule 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Proposed  rule. 

summary:  The  Food  and  Drug 
.administration  (FDA)  is  publishing  this 
companion  proposed  rule  to  the  direct 
final  rule,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  which  is 
intended  to  repeal  FDA's  regulations 
governing  certification  of  antibiotic 
drugs  The  agency  is  taking  this  action 
in  accordance  with  provisions  of  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
FDAMA  repealed  the  statutory 
provision  in  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  under  which 
the  agency  certified  antibiotic  drugs. 
FD.AMA  also  made  conforming 
amendments  to  the  act 
DATES:  Comments  must  be  received  on 
or  before  July  27. 1998. 
ADDRESSES:  .Submi*  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Paritlawn  Dr„ 
m   1-23  Rockville,MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Wavne  H   Mifchei:  or  Chnsune  F. 
Rogers.  Center  for  Drug  Evaluation  and 
Research  (HFD-7!  Food  hr.c  Drug 
.administration.  5&O0  F.shers  Lane, 
Rockville,  MD  20857.  301-594-2041. 
SUPPt-EMENTARY  INFORMATION: 

I.  Background 

As  described  more  fully  in  the  related 
direct  final  rule,  section  125(b)  of 
FDAM.\(Pub  L  105-115)  repealed 
secnion  507  of  the  act  (21  U.S.C  357) 
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and  made  conforming  amendments  to 
the  act  and  other  provisions  of  Federal 
law.  Section  507  of  the  act  was  the 
section  under  which  the  agency 
certified  antibiotic  drugs.  FDA  is 
proposing  to  remove  all  provisions  of 
Title  21  of  the  Code  of  Federal 
Regulations  that  were  issued  primarily 
to  carry  out  the  agency's  program  for  the 
certification  of  antibiotic  drugs  under 
former  section  507  of  the  act. 

II.  Additional  Information 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  The  companion 
proposed  rule  and  the  direct  final  rule 
are  identical.  This  companion  proposed 
rule  will  provide  the  procedural 
framework  to  finalize  the  rule  in  the 
event  the  direct  final  rule  receives 
significant  adverse  comment  and  is 
withdrawn.  The  comment  period  for  the 
companion  proposed  rule  runs 
concurrently  with  the  comment  period 
of  the  direct  final  rule.  Any  comments 
received  under  the  companion  proposed 
rule  will  be  treated  as  comments 
regarding ihe  direct  final  rule. 

The  amendments  contained  in  this 
rule  are  a  direct  result  of  the  repeal  of 
the  statutory  certification  provision.  If 
no  significant  adverse  comment  is 
received  in  response  to  the  direct  final 
rule,  no  further  action  will  be  taken 
related  to  the  companion  proposed  rule. 
Instead,  FDA  will  publish  a 
confirmation  notice  within  30  days  after 
the  comment  period  ends,  and  FDA 
intends  the  direct  final  rule  to  become 
effective  30  days  after  publication  of  the 
confirmation  notice.  If  FDA  receives 
significant  adverse  comments,  the 
agency  will  withdraw  the  direct  final 
rule.  FDA  will  proceed  to  respond  to  all 
of  the  comments  received  regarding  the 
rule  and.  if  appropriate,  the  rule  will  be 
finalized  under  this  companion 
proposed  rule  using  usual  notice-and- 
comment  procedures. 

For  additional  information,  see  the 
corresponding  direct  final  rule 
published  in  the  final  rules  section  of 
this  issue  of  the  Federal  Register.  All 
persons  who  may  wish  to  comment 
should  review  the  rationale  for  these 
amendments  set  out  in  the  preamble 
discussion  of  the  direct  final  rule.  If 
FDA  receives  significant  adverse 
comments,  the  agency  will  withdraw 
the  companion  final  rule  and  will  treat 
those  comments  as  comments  to  this 
proposed  rule.  The  agency  will  address 
the  comments  in  a  subsequent  final  rule. 
FDA  will  not  provide  additional 
opportunity  for  comment.  A  significant 
adverse  comment  is  one  that  explains 
why  the  rule  would  be  inappropriate. 


including  challenges  to  the  rule  s 
underlying  premise  or  approach,  or 
would  be  ineffective  or  unacceptable 
without  a  change.  A  comment 
recommending  a  rule  change  in  addition 
to  this  rule  will  not  be  considered  a 
significant  adverse  comment,  unless  the 
comment  states  why  this  rule  would  be 
ineffective  without  the  additional 
change. 

in.  Environmental  iinpaLt 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

IV.  Analysis  ut  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866.  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-612).  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  As 
discussed  below,  the  agency  believes 
that  this  proposed  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  proposed  rule  is 
not  a  significant  regulatory  action  as 
defined  by  the  Executive  Order  and  so 
is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  that  if  a  rule  has  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  agency  must  analyze 
regulatory  options  to  minimize  the 
economic  impact  on  small  entities.  The 
agency  certifies,  for  the  reasons 
discussed  below,  that  the  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

The  Unfunded  Mandates  Reform  Act 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 


issuing  any  rule  likely  to  result  in  a 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  and  tribal 
governments  or  the  private  sector  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  1  year.  The  elimination 
of  the  regulations  governing  the 
certification  of  antibiotic  drugs  will  not 
result  in  any  increased  expenditures  by 
State,  local,  and  tribal  governments  or 
the  private  sector.  Because  this  rule  will 
not  result  in  an  expenditure  of  $100 
million  or  more  on  any  governmental 
entity  or  the  private  sector,  no  bud^ieta.rv 
impact  statement  is  reouired. 

This  rule  is  intended  to  eliminate 
regulatory  procedures  and  standards 
that  the  agency,  as  a  result  of  the  repeal 
of  section  507  of  the  act.  is  no  longer 
required  to  maintain.  The  elimination  of 
parts  430  et  seq.  is  expected  to 
streamline  the  regulation  of  antibiotic 
drugs  bv  making  these  products  subject 
to  the  same  regulatory  standards  as  all 
other  drugs  for  human  use.  Many  of  the 
provisions  that  are  being  eliminated  by 
this  rulemaking  have  not  had  a  material 
impact  on  the  marketing  of  antibiotic 
drugs  since  1982,  when  all  antibiotic 
drugs  were  conditionally  exempted 
from  the  batch  certification  requirement 
(47  FR  39155.  September  7.  1982)  Other 
provisions,  such  as  the  standards  of 
identity,  strength,  quality,  and  purity, 
have  in  some  instances  not  been  kept 
up-to-date,  are  duplicative  of  U.S. P. 
standards,  or  have  been  incorporated 
into  approved  marketing  applications 
for  specific  antibiotic  drug  products.  For 
these  reasons,  the  agency  believes  that 
this  rule  is  necessary  and  that  it  is 
consistent  with  the  principles  of 
Executive  Order  12866:  that  it  is  not  a 
significant  regulatory  action  under  that 
Order  that  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities;  and  that  it  is  not  likely  to  result 
in  an  annual  expenditure  in  excess  of 
$100  million 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  is  not  required. 

\  I.  Rtxjuest  for  Ckimments 

Interested  persons  may.  on  or  before 
July  27,  1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  This  comment  period  runs 
concurrently  with  the  comment  period 
for  the  direct  final  rule;  any  comments 
received  will  be  considered  as 
comments  regarding  the  direct  final 
rule.  Two  copies  of  any  comments  are 
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to  be  submitted,  except  that  individuals 
mav  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9am 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  430 

Administrative  practice  and 
procedure,  Antibiotics 

21  CFR  Part  431 

.Administrative  practice  and 
prof:edure.  Antibiotics.  Confidential 
business  information,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Pari  432 

Antibiotics.  Labeling.  Packaging  and 
containers 

21  CFR  Part  433 

Antibiotics,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Parts  436.  440.  441.  442.  443. 
444,  446,  448.  449.  450,  452,  453.  455. 
and  460 

.\ntibiotics. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  the  Food  and 
Drug  .Administration  Modernization 
Act.  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs,  it 
is  proposed  that  21  CFR  chapter  I  be 
amended  as  follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Part  430  is  removed. 

PART  431— CERTIFICATION  OF 
ANTIBIOTIC  DRUGS 

2.  Part  431  is  removed. 

PART  432— PACKAGING  AND 
LABELING  OF  ANTIBIOTIC  DRUGS 

3  Part  432  is  removed. 

PART  433— EXEMPTIONS  FROM 
ANTIBIOTIC  CERTIFICATION  AND 
LABELING  REQUIREMENTS 

4  Part  433  is  removed. 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

5.  Part  436  is  removed. 

PART  440— PENICILLIN  ANTIBIOTIC 
DRUGS 

b.  Part  440  is  removed. 


PART  441— PENEM  ANTIBIOTIC 
DRUGS 

~  Part  441  is  removed. 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

8  Part  442  is  removed. 

PART  443— CARBACEPHEM 
ANTIBIOTIC  DRUGS 

9  Part  443  is  removed. 

PART  444— OLIGOSACCHARIDE 
ANTIBIOTIC  DRUGS 

10.  Part  444  is  removed. 

PART  446— TETRACYCLINE 
ANTIBIOTIC  DRUGS 

11.  Part  446  is  removed, 

PART  448— PEPTIDE  ANTIBIOTIC 
DRUGS 

12.  Part  448  is  removed 

PART  449— ANTIFUNGAL  ANTIBIOTIC 
DRUGS 

13  Part  449  is  removed 

PART  450— ANTITUMOR  ANTIBIOTIC 
DRUGS 

14  Part  450  is  removed 

PART  452— MACROLIDE  ANTIBIOTIC 
DRUGS 

15.  Part  452  is  removed 

PART  453— LINCOMYCIN  ANTIBIOTIC 
DRUGS 

16.  Part  453  is  removed 

PART  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

17.  Part  455  is  removed. 

PART  460— ANTIBIOTIC  DRUGS 
INTENDED  FOR  USE  IN  LABORATORY 
DIAGNOSIS  OF  DISEASE 

18.  Part  460  is  removed 
Dated;  .May  1,  1998. 

William  B.  Schultz, 

Deput\  Commissioner  for  Policy 

IFR  Doc  9&-1 2542  Filed  5-11-98,  8.45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  803  and  804 
(Docket  No  98N-0-'70: 

Medical  Device  Reporting 
Manufacturer  Reporting,  Importe' 
Reporting,  User  Facility  Reporting  a^d 
Distributor  Reporting;  Compantor 
Document  to  Direct  Final  Rule 

agency:  Fogg  anc  iJrug 
.Administration.  HHS. 
ACnON:  Proposed  rule. 

summary:  The  Food  and  Drug 
.Administration  (FDA)  is  proposing  to 
amend  certain  regulations  governing 
reporting  by  manufacturers,  importers, 
distributors,  and  health  care  (user) 
facilities  of  adverse  events  related  to 
medical  devices.  This  proposed  rule  is 
a  companion  document  to  the  direct 
final  rule,  pubUshed  elsewhere  in  this 
issue  of  the  Federal  Register  The 
amendments  are  intended  to  implement 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  as  amended 
by  the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
FDA  is  publishing  this  companion 
proposed  rule  under  FDA's  usual 
proreoures  for  notice  and  comment  to 
provide  a  procedural  framework  to 
finalize  the  rule  in  the  event  the  agency 
receives  a  significant  adverse  conunent 
and  withdraws  the  direct  final  rule. 
DATES:    Submit  written  comments  on  or 
before  luly  27,  1998.  Submit  written 
I  omments  on  the  information  collection 
requirements  on  or  before  July  13,  1998, 
ADDRESSES:    Submit  written  comments 
on  ibe  proposed  rule  to  the  Dockets 
Management  Branch  CHFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
2085- 

POR  FURTHER  INFORMATION  COKTtC 
Palncia  .*.   Sr:'7.t  »  e:,;e;  :„;  „'ev.„es 
and  Radio. ow-  s   ;-:-.~,:th  (HFZ-500), 
Food  and  Drug  Administration.  1350 
Piccard  Dr  .  Rockville.  MD  20850,  301- 
594-2812. 

SUPPLEMENTARY  INPORMATiQN:  This 
profiosec  ruie  i.'-  a  i  orripanion  to  the 
direct  final  rule  published  in  the  final 
rules  section  of  this  issue  of  the  Federal 
Register  This  companion  proposed  rule 
is  substantively  identical  to  the  direcf 
final  mie.  This  proposed  rule  wdll 
provide  a  procedural  framework  to 
finalize  the  rule  in  the  event  the  agency 
receives  a  significant  adverse  comment 
and  the  direct  final  rule  is  withdrawn. 
FDA  is  Dublishins  the  direct  final  rule 
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rule  cuiitaiiiii 
tffsial  changes,  and  FDA 
anticipates  that  it  will  receive  no 
signincant  adverse  comments.  A 
detailed  discussion  of  this  rule  is  set 
forth  in  the  preamble  of  the  direct  final 
rule.  If  no  significant  comment  is 
received  in  response  to  the  direct  final 
rule,  no  further  action  will  be  taken 
related  to  this  proposed  rule.  Instead. 
FDA  will  publish  a  confirmation  notice 
within  30  days  af^er  the  comment 
period  ends  confirming  that  the  direct 
final  rule  will  go  into  effect  on 
September  24,  1998.  Additional 
inrormation  about  FDA's  direct  final 
rulemaking  procedures  is  set  forth  in  a 
guidance  published  in  the  Federal 
Register  of  November  21.  1997  (62  FR 
62466). 

If  FDA  receives  a  significant  adverse 
comment  regarding  this  rule,  the  agency 
will  publish  a  document  withdrawing 
the  direct  final  rule  within  30  days  after 
the  comment  period  ends  and  will 
proceed  to  respond  to  the  comments 
under  this  rule  using  usual  notice-and- 
comment  procedures.  The  comment 
period  for  this  companion  proposed  rule 
runs  concurrently  with  the  direct  final 
rule's  comment  period.  Any  comments 
received  under  this  companion 
propoMd  rule  will  also  be  considered  as 
comments  regarding  the  direct  final 
rule.  A  significant  adverse  comment  is 
defined  as  a  comment  that  explains  why 
the  rule  would  be  inappropriate, 
including  challenges  to  the  rule's 
underlying  premise  or  approach,  or 
would  be  ineffective  or  unacceptable 
without  a  change  In  determining 
whether  a  significant  adverse  comment 
is  sufficient  to  terminate  a  direct  final 
rulemaking.  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
iwponse  in  a  notice-and-comment 
process.  Comments  that  are  frivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  adverse 
under  this  procedure.  For  example,  a 
comment  recommending  a  rule  change 
in  addition  to  the  rule  will  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  the  rule  would  be  ineffective 
without  the  additional  change.  In 
addition,  if  a  significant  adverse 
comment  applies  to  part  of  a  rule  and 
that  part  can  be  severed  from  the 
remainder  of  the  rule.  FDA  may  adopt 
as  final  those  parts  of  the  rule  that  are 
not  the  subject  of  a  significant  adverse 
comment. 

This  action  is  part  of  FDA's 
continuing  effort  to  achieve  the 
objectives  of  the  President °s 
"Reinventing  Government  "  initiative, 
and  is  intended  to  reduce  the  burden  of 


unnecessar)'  reguiaiioris  on  meaicai 
devices  without  diminishing  the 
protection  of  public  health. 

I.  Background 

Under  the  act  and  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295) 
(the  1976  amendments).  FDA  issued 
medical  device  reporting  regulations  for 
manufacturers  on  September  14.  1984 
(49  FR  36326).  To  correct  weaknesses 
noted  in  the  1976  amendments,  and  to 
better  protect  the  public  health  by 
increasing  reports  of  device-related 
adverse  events.  Congress  enacted  the 
Safe  Medical  Devices  Act  of  1990  (Pub. 
L.  101-629)  that  required  medical 
device  user  facilities  and  distributors  to 
report  certain  device-related  adverse 
events. 

Distributor  reporting  requirements 
became  effective  on  May  28.  1992. 
following  the  November  26.  1991. 
publication  of  those  provisions  in  a 
tentative  final  rule  (56  FR  60024)  In  the 
Federal  Register  of  September  1.  1993 
(58  FR  46514).  VDA  published  a  notice 
announcing  that  the  proposed 
distributor  reporting  regulations  had 
become  final  by  operation  of  law  and 
were  now  codified  in  part  804  (21  CFR 
part  804) 

On  )une  16.  1992.  the  President 
signed  into  law  the  Medical  Device 
Amendments  of  1992  (the  1992 
amendments)  (Pub.  L.  102-112) 
amending  certain  provisions  of  section 
519  of  the  act  (21  U  S  C  360i)  relating 
to  reporting  of  adverse  device  events. 
Prior  to  the  1992  amendments, 
distributors  and  manufacturers  reported 
adverse  events  by  using  a  "reasonable 
probability"  standard.  Imf)orters  may  be 
manufacturers  or  distributors, 
depending  on  their  activities.  Among 
other  things,  the  1992  amendments 
amended  section  519  to  change  the 
reporting  standard  for  manufacturers 
and  importers,  however,  the  reporting 
standard  for  distnbulors  who  are  not 
importers  remained  the  same 

On  November  21,  1997.  the  President 
signed  FDAMA  into  law  FDAMA  made 
several  changes  regarding  the  reporting 
of  adverse  events  related  to  devices, 
including  the  elimination  of  reporting 
requirements  for  certain  distributors, 
which  became  effective  on  February  19. 
1998.  that  are  reflected  in  this  proposed 
rule  However,  section  422  of  FDAM,^ 
states  that  FDA's  regulatory  authority 
under  the  act.  relating  to  tobacco 
products,  tobacco  ingredients,  and 
tobacco  additives  shall  be  exercised 
under  the  act  as  in  effect  on  the  day 
before  the  date  of  enactment  of  FDAMA. 
Because  the  authority  relating  to  tobacco 
products  remains  the  same,  the 
reporting  requirements  for 


manutacturers  and  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  remain  unchanged. 

Under  part  897.  the  regulations 
pertaining  to  tobacco  products,  and 
parts  803  and  804,  the  regulations 
pertaining  to  device  adverse  event 
reporting,  importers  may  be  either 
manufacturers  or  distributors, 
depending  on  their  activities.  Under 
parts  897.  803.  and  804.  importers  who 
repackage  or  relabel  are  manufacturers. 
Similarly,  under  those  sections, 
importers  whose  sole  activity  is 
distribution  of  devices  are  defined  as 
distributors. 

As  previously  stated,  the  1992 
amendments  created  a  bifurcated 
reporting  standard  for  distributors, 
depending  on  whether  they  are 
domestic  distributors  or  importers. 
When  the  agency  asserted  jurisdiction 
over  tobacco  products  and  issued 
regulations  under  part  897,  tobacco 
distributors  also  became  subject  to  this 
bifunated  reportinkj  standard 
Accordinj^lv   the  reporting  standard 
applicable  to  tobacco  pn:Kiu(  ts 
distributors  has  depended  on  whether 
the  distributor  is  domestic  or  an 
importer  Consistent  with  stntion  422  of 
FDAMA,  the  proposed  rule  states  that 
tobaiTO  distributors  will  continue  to  use 
the  appropriate  reporting  standard  as 
described  in  ^  804  2S 

(;hanpes  made  by  FD.^MA  relating  to 
reporting  requirements  for  all  medical 
devices  other  than  tobacco  products  are 
as  follows 

1   Section  213(a)  of  FDAMA  revised 
se<  tion  519(a)  of  the  act  to  eliminate 
distnbutors  as  an  entity  required  to 
report  adverse  device  events  Importers 
are  still  required  to  report  under  section 
5191a)  of  the  act 

2.  Section  213(a)  also  amended 
section  5 19(a)  of  the  act  to  clarify  that 
existing  requirements  continue  to  apply 
for  distributors  to  keep  records 
concerning  adverse  device  events  and  to 
make  them  available  to  FDA  upon 
request. 

3  Section  213(a)(2)  revoked  section 
519(d)  of  the  act.  which  required 
manufacturers,  importers,  and 
distributors  to  submit  to  FDA  an  annual 
certification  concerning  the  number  of 
reports  filed  under  section  519(a)  in  the 
preceding  year  As  a  result,  certification 
requirements  are  eliminated 

4  Section  213(c)(1)(A)  of  FDAMA 
revised  section  519(b)(1)(C)  of  the  act  to 
require  that  device  user  facilities  submit 
an  annual  rather  than  a  semiannual 
summary  of  their  reports  to  FDA 

5.  Section  213(c)(1)(B)  of  FDA.MA 
eliminated  section  519(b)(2)(C)  of  the 
act.  This  section  had  required  FDA  to 
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disclose,  upon  request,  the  identity  of  a 
user  facility  making  a  report  under 
section  519(b),  if  the  identity  of  the  user 
facility  was  included  in  a  report 
submitted  by  a  manufacturer, 
distributor,  or  importer.  As  a  result  of 
this  change  by  FDAMA.  FDA  may  now 
disclose  the  identity  of  a  user  facility 
only  in  connection  with  an  action 
concerning  a  failure  to  report  or  false  or 
fraudulent  reporting,  in  a 
communication  to  the  manufacturer  of 
the  device,  or  to  the  employees  of  the 
Department  of  Health  and  Human 
Services,  the  Department  of  justice,  and 
duly  authorized  committees  and 
sub<;ommittees  of  Congress 

To  implement  these  provisions,  FD.^ 
is  issuing  this  proposed  rule.  A 
summary  of  the  mle  is  contained  in  the 
preamble  to  the  direci  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register 

II.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25  30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

III.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  the 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulator\' 
Fairness  .^ct  of  1996  (Pub.  L   104-121)), 
and  the  Unhinded  Mandates  Reform  Act 
of  1995  (Pub  L.  104--4),  Exef;utive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  propcsed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order  In  addition,  this 
proposed  rule  is  not  a  significant 
regulator)'  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatorv  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  ajiy 


significant  impact  of  a  rule  on  small 
entities.  The  proposed  rule  would 
eliminate  reporting  by  distnbutors, 
other  than  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco, 
continue  reporting  by  importers 
(including  distnbutors  who  are 
importers),  increase  proteciions  from 
disclosure  of  the  identity  of  device  user 
facilities  that  have  submitted  reports 
reduce  summan.'  reporting  by  device 
user  facilities  from  semiannual  to 
annual,  eliminate  annual  certification 
for  manufacturers  and  distributors 
(including  importers)  of  medical  devices 
other  than  cigarettes  or  smokeless 
tobacco,  and  make  other  nonsubstantive 
changes.  The  agency  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  This  proposed 
rule  also  does  not  trigger  the 
requirement  for  a  written  statement 
under  section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  because  it  dr>es 
not  impose  a  mandate  that  results  in  an 
expenditure  of  $100  million  or  more  by 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  bv  the  private  sector,  in 
any  1  year 

IV.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
.Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  The  title, 
description,  and  respondent  description 
of  the  information  collecrtioii  provisions 
are  shown  as  follows  with  an  estimate 
of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information.  FDA  invites  comments  on 
(1)  Whether  the  proposed  collection  o' 
information  is  necessarv'  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
PDAs  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  tec;hno!ogy. 

Tnif  Reporting  and  recordkeeping 
requirements  for  manufacturers, 
importers'  user  facilities,  and 
distributors  of  medical  devices  under 
FDA.MA 

Description  F'D.^MA  contained 
provisions  ttiat  affect  medical  device 
reporting  m  a  vanetv  of  ways.  Section 
213  of  FD,\.M.^  modified  the  summary 
reporting  requirements  for  user  facilities 
to  require  annual,  rather  than 
semiannual  reporting,  and  increased 
confidentiality  of  user  facility  identities. 
This  section  of  FD.\MA  also  eliminated 
the  reporting  requirements  for  medical 
device  distributors  (but  not  for 
importersj.  as  well  as  the  certification 
requirements  for  medical  device 
manufacturers  and  distributors. 
However,  section  422  of  FDAMA  states 
that  ?T)A  s  regulatory  authority  under 
the  act  relating  to  tobacco  products, 
tofciarro  ingredients,  and  tobacco 
additives  shall  be  exercised  under  the 
act  as  ir,  effect  on  the  day  before  the  date 
of  enactment  of  FDAMA.  Under  this 
rule  of  construction  the  reporting  and 
(  ertification  requirements  for 
manufacturers  and  distributors 
[including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  remain  unchanged. 

This  proposed  rule  would  amend 
FDA  s  regulations  in  21  CFR  Parts  803 
and  804  to  reflect  the  changes  to 
medical  device  reporting  made  by 
FDAMA 

This  proposed  rule  would  eliminate 
reporting  by  distributors  other  than 
distributors  of  cigarettes  or  smokeless 
tobacco,  continue  reporting  by 
importers,  increase  the  protection  from 
disclosure  of  the  identity  of  device  user 
facilities  that  have  submitted  reports, 
reduce  summarv  reporting  by  device 
user  facilities  from  semiannual  to 
annual,  eliminate  annual  certification 
for  manufacturers  and  distributors 
(including  importers)  of  medical  devices 
other  than  cigarettes  or  smokeless 
tobacco,  and  make  other  nonsubstantive 
changes 

Description  of  Respondents: 
Businesses  or  other  for  profit 
organizations. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 
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Table  i. 

—Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  ol  Retpondants 

^  "b^^^SSSS*  ^        ^"^J:!^  "-        Hours  per  Response 
Respondent                      sponses 

Total  Hoors 

803  19 

150 

1                                         ISO                              3 

450 

803  33 

1.800 

1                                         1.800                           1 

1.800 

803  40 

196 

1                                         196                              3 

585 

803  56 

750 

20                                      15.000                         1 

15,000 

80357 

31 

1                                        31                                 1 

31 

804  25 

10 

1                                       10                               1.5 

15 

804  30 

1.366 

1                                       1.366                          1 

1.365 

804  32 

5 

1                                      5                                 1 

5 

804.33 

0 

0                                      0                                1 

0 

Total 

19.251 

21  CFR  Section 


•   Table  2.— Estimated  Annual  Recordkeeping  Burden 


803.17 
803.18 
804.34 
804  36 
Total 


No  ol  Recordkeepera 


Annual  FrequerKy 
per  RecordKlBeptng 


Total  Annual 
Records 


Hours  per  Reoordkeeper        Total  Hours 


2.000 
39.764 
1.365 
1.366 


2.000 
39.764 

1.365 
1.365 


2 

15 

1 


4,000 

59.646 

1,365 

2.047 

67.058 


Note:  There  are  no  operatmg  arxl  mamtainarKX  cost  or  capital  costs  associated  with  this  collection  of  information. 


The  burdens  under  this  proposed  rule 
are  explained  as  follows: 

A.  Reporting  Requirements 

Prior  to  the  program  change  proposed 
in  this  rule.  §  803.19  allowed 
manufacturers  or  user  facilities  to 
request  an  exemption  or  variance  from 
the  reporting  requirements.  The  agency 
had  estimated  that  it  would  receive 
approximately  100  such  requests 
annually  Distributors  (including 
importers)  were  able  to  request  an 
exemption  or  variance  from  the 
reporting  requirements  under  §  804.33. 
Under  this  proposed  rule.  §  803. 19 
would  be  modified  to  transfer  the 
exemption  provisions  for  importers  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  from  §804.33  to 
§803.19.  Furthermore,  distributors  (who 
are  not  importers)  of  medical  devices 
other  than  cigarettes  or  smokeless 
tobacco  would  no  longer  be  required  to 
submit  MDR  reports  under  this 
proposed  rule.  The  estimated  burden  for 
§803.19  is  further  adjusted  to  reflect  the 
agency's  actual  experience  with  this 
type  of  submission. 

Prior  to  the  program  change  proposed 
in  this  rule,  §803.33  required  medical 
device  user  facilities  to  submit  summary 
reports  semiannually.  Under  this 
proposed  rule,  user  facilities  would  be 
required  to  submit  summary  reports 
annually,  thereby  significantly 
decreasing  the  reporting  burden  on  user 
facilities.  The  estimated  burden  for  this 
section  is  also  adjusted  to  reflect  the 
agency's  actual  experience  with  this 
type  of  submission 


Under  this  proposed  rule  the 
reporting  requirement  for  importers  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  previously  codified 
under  §  804.25  would  be  transferred  to 
new  proposed  §803.40.  The  estimated 
burden  for  importer  reporting  is  based 
upon  the  agency's  actual  «»>'perience 
with  this  type  of  submission.  The 
reporting  requirements  for  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  would  be  retained  in  part  804. 

Prior  to  the  program  change  proposed 
in  this  rule.  §803.56  required 
manufacturers  to  submit  supplemental 
reports  containing  information  not 
known  or  not  available  at  the  time  the 
initial  report  was  submitted.  The  agency 
had  estimated  that  it  would  receive 
approximately  500  such  requests 
annually.  Distributors  (including 
distributors  who  are  importers)  were 
required  to  submit  supplemental 
information  under  §  804.32.  Under  this 
proposed  rule.  §803.56  would  be 
modified  to  transfer  the  supplemental 
rep>orting  requirements  for  importers  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  from  §  804  32. 
Furthermore,  distributors  (who  are  not 
importers)  of  medical  devices  other  than 
cigarettes  or  smokeless  tobacco  would 
no  longer  be  required  to  submit  MDR 
reports  (and  thus  supplemental  reports 
as  well)  under  this  proposed  rule.  The 
estimated  burden  for  §  803.56  is  further 
adjusted  to  reflect  the  agency's  actual 
experience  with  this  type  of  submission. 
The  agency  also  notes  that  any 
additional  information  requested  by  the 


agency  in  accordance  with  §803.15  is 
considered  to  be  supplemental 
information  for  the  purpose  of  this 
information  collection  and  is  included 
in  the  burden  estimate  for  §  803.56. 

Prior  to  the  program  change  proposed 
in  this  rule,  §  803.57  required  medical 
device  manufacturers  to  annually  certify 
as  to  the  number  of  reports  submitted 
during  the  previous  year,  or  that  no 
such  reports  had  been  submitted. 
Distributors  (including  importers)  were 
required  to  certify  under  §  804.30. 
Under  this  proposed  rule,  §  803.57 
would  be  modified  to  require  annual 
certification  only  for  manufacturers  of 
cigarettes  or  smokeless  tobacco.  The 
certification  requirements  for 
distributors  (including  distributors  who 
are  importers)  of  cigarettes  or  smokeless 
tobacco  would  be  retained  in  §  804.30. 

Prior  to  the  program  change  proposed 
in  this  rule,  §804.25  required  medical 
device  distributors  (including 
importers)  to  report  adverse  device 
events.  Under  this  proposed  rule, 
distributors  of  medical  devices  other 
than  cigarettes  or  smokeless  tobacco  are 
no  longer  required  to  submit  MDR 
reports,  and  the  reporting  requirements 
for  importers  of  medical  devices  other 
than  cigarettes  or  smokeless  tobacco 
would  be  transferred  to  part  803. 
Section  804.25  would  require 
distributors  (including  distributors  who 
are  importers)  of  cigarettes  or  smokeless 
tobacco  to  submit  MDR  reports  for 
adverse  events  related  to  contamination 
of  their  products.  The  agency  believes 
that  there  will  be  a  very  small  number 
of  MDR  reports  related  to  contamination 
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of  cigarettes  or  smokeless  tobacco 
submitted  in  any  given  year 

Prior  to  the  program  change  proposed 
in  this  rule,  §  804  30  required  medical 
device  distributors  (including 
importers)  to  certify  as  to  the  number  of 
MDR  reports  submitted  during  the 
previous  year,  or  that  no  such  reports 
werf  submitted   L'nder  this  rule,  the 
certification  requirement  has  been 
removed  for  distributors  (including 
distributors  who  are  importers)  of 
mediciil  devices  other  than  cigarettes  or 
smokeless  tobacco.  Section  804.30  now 
would  require  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco  to 
submit  certifications  of  the  number  of 
MDR  reports  submitted  for  adverse 
events  related  to  contamination  of  their 
products.  The  agency  has  identified 
1 ,36.T  distributors  of  cigarettes  or 
smokeless  tobacco,  each  of  which  would 
submit  one  certification  annually 

Prior  to  the  program  change  proposed 
in  this  rule,  §  804.32  required  medical 
device  distributors  (including 
importers)  to  submit  supplemental 
information  related  to  a  previously 
submitted  MDR  report.  Under  this 
proposed  rule,  distributors  of  medical 
devices  other  than  cigarettes  or 
smokeless  tobacco  are  no  longer 
required  to  submit  any  MDR  reports, 
and  the  reporting  requirements  for 
importers  of  medical  devices  other  than 
cigarettes  or  smokeless  tobacco  would 
be  transferred  to  part  803.  Section 
804.32  would  require  distributors 
(including  distributors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  to  submit  supplemental 
information  related  to  a  previously 
submitted  MDR  report  Because  the 
agenc\  believes  that  there  will  be  a  verv 
small  number  of  MDR  reports  related  to 
contamination  of  cigarettes  or  smokeless 
tobacco  submitted  in  any  given  year, 
even  fewer  supplemental  submissions 
are  anticipated.  The  agency  also  notes 
that  any  additional  information 
requested  by  the  agency  in  accordance 
with  section  804.31  is  considered  to  be 
supplemental  information  for  the 
purpose  of  this  information  collection 
and  is  included  in  the  burden  estimate 
for  ^804  32 

Prior  to  the  program  change  proposed 
in  this  rule,  §804.33  allowed  medical 
device  distributors  (including 
importers)  to  request  an  exemption  or 
variance  from  the  reporting 
requirements.  Under  this  rule,  the 
exemption  provisions  for  importers  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  would  be  transferred 
to  §  803.19,  and  distributors  (who  are 
not  importers)  of  medical  devices  other 
than  cigarettes  or  smokeless  tobacco  are 


no  longer  required  to  submit  any  MDR 
reports  under  this  rule.  Section  804.33 
would  allow  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco  to 
request  an  exemption  or  variance  from 
the  reporting  requirements.  However, 
because  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco  are 
required  only  to  submit  reports  of 
adverse  events  related  to  contamination 
of  their  products,  the  agency  does  not 
anticipate  any  requests  for  e.xemplions 
or  variances  from  the  reporting 
requirements. 

B  Recordkeeping  Requirements 

Prior  to  the  program  change  proposed 
in  this  rule.  §  803.17  required 
manufacturers  and  user  facilities  to 
establish  written  procedures  for 
employee  education,  complaint 
processing,  and  documentation  of 
information  related  to  MDR's.  Under 
this  proposed  rule,  the  requirement  for 
establishing  HTitten  MDR  procedures  for 
importers  of  medical  devices  other  than 
cigarettes  or  smokeless  tobacco  would 
be  transferred  to  §  803  1 7 ,  and  the 
requirements  for  distributors  (including 
importers)  of  medical  devices  other  than 
cigarettes  of  smokeless  tobacco  would 
be  retained  in  §  804.34.  The  agency 
believes  that  the  majority  of 
manufacturers,  user  facilities,  and 
importers  have  already  established 
written  procedures  to  document 
complaints  and  information  related  to 
MDR  reporting  as  part  of  their  internal 
quality  control  system  The  agency  has 
estimated  that  no  more  than  2.000  such 
entities  would  be  required  to  establish 
new  procedures,  or  revise  existing 
procedures,  in  order  to  comply  with  inis 
provision.  For  those  entities,  a  one-time 
burden  of  10  hours,  annualized  o\er  a 
period  of  5  years,  is  estimated  for 
establishing  virritten  MDR  procedures 
The  remainder  of  manufacturers  user 
facilities  and  importers  not  required  to 
revise  their  written  procedures  to 
comply  with  this  provision  are  excluded 
from  the  burden  because  the 
recordkeeping  activities  needed  to 
comply  with  this  provision  are 
considered  "usual  and  customary" 
under  5  CFR  1320. 3fb)(2) 

Prior  to  the  program  change  proposed 
in  this  rule,  §  803.18  required 
manufacturers  and  user  facilities  to 
establish  and  maintain  MDR  event  files. 
Distributors  (including  importers)  were 
required  to  establish  and  maintain  MDR 
event  files  under  §804.35.  Under  this 
proposed  rule,  §  803.18  would  be 
modified  to  transfer  the  recordkeeping 
requirements  for  importers  and  other 
distributors  of  medical  devices  other 


than  cigarettes  or  smokeless  tobacco 
from  §804  35  Recordkeeping 
requirements  for  distributors  (including 
distributors  who  are  importers)  of 
cigarettes  or  smokeless  tobacco  would 
be  retained  in  §804  35. 

Prior  to  the  program  change  proposed 
in  this  rule,  ts  804  34  required 
distributors  (including  importers)  of  all 
medical  devices  to  establish  vmtten 
procedures  for  employee  education, 
complaint  protessing  and 
documentation  of  information  related  to 
MDR  reports  Under  this  proposed  rule. 
distnbutors  of  medical  devices  other 
than  cigarettes  or  smokeless  tobacco 
would  no  longer  he  required  to  submit 
.MDR  reports  although  distributors  are 
required  to  establish  device  complaint 
files  in  accordance  with  21  CFR 
820.198  Accordingly,  they  would  no 
longer  be  subject  to  the  requirement  to 
estabhsh  and  maintain  wTitten  MDR 
procedures  Under  the  profwsed  rule. 
the  requirement  for  estabhshing  written 
MDR  procedures  for  importers  of 
medical  devices  other  than  cigarettes  or 
smokeless  tobacco  would  be  transferred 
to  §  803  1".  and  the  requirements  for 
distributors  (including  distributors  who 
are  importers)  of  cigarettes  or  smokeless 
tobacco  would  be  retained  in  §  804.34. 
The  agency  has  estimated  a  one-time 
burden  of  10  hours,  annualized  over  a 
period  of  5  years,  for  distributors 
(including  distnbutors  who  are 
importers)  of  cigarettes  or  smokeless 
tobacco  to  establish  written  MDR 
procedures  under  §  804.34. 

Prior  to  the  program  change  proposed 
in  this  rule.  §  804.35  required 
distributors  (including  importers)  to 
establish  and  maintain  MDR  event  files. 
Under  this  proposed  rule,  the 
recordkeeping  burdens  for  distributors 
(including  importers)  of  medical  devices 
other  than  cigarettes  or  smokeless 
tobacco  would  be  transferred  to 
§  803  18  Recordkeeping  requirements 
for  distributors  (including  distributors 
who  are  importers)  of  cigarettes  or 
smokeless  tobacco  would  be  retained  in 
^804.35 

For  consistency  with  the  direct  final 
rule  to  which  this  proposed  rule  is  a 
companion.  FDA  is  following  the 
Paperwork  Reduction  Act  comment 
procedures  for  direct  final  rules  in  this 
proposed  rule.  As  provided  in  5  CFR 
1320.5(c)(1).  collections  of  information 
in  a  direct  final  rule  are  subject  to  the 
procedures  set  forth  in  5  CFR  1320.10. 
Interested  persons  and  organizations 
may  submit  comments  on  the 
information  collection  provisions  of  this 
proposed  rule  July  13,  1998  to  the 
Dockets  Management  Branch  (address 
above). 
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At  the  close  ol  the  t>U  day  comment 
period.  FDA  will  review  the  comments 
received,  revise  the  information 
collection  provisions  as  necessary,  and 
submit  these  provisions  to  OMB  for 
review.  FDA  will  publish  a  notice  in  the 
Federal  Register  when  the  information 
collection  provisions  are  submitted  to 
OMB.  and  an  opportunity  for  public 
comment  to  OMB  will  be  provided  at 
that  time.  Prior  to  the  effective  date  of 
the  direct  final  rule.  FDA  will  publish 
a  notice  in  the  Federal  Register  of 
OMBs  decision  to  approve,  modify,  or 
disapprove  the  information  collection 
provisions.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

V.  Request  for  Comments 

Interested  persons  may.  on  or  before 
July  27,  1998.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
companion  proposed  rule  The 
comment  period  runs  concurrently  with 
the  comment  period  for  the  direct  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy  Comments  are  to 
be  identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  Comments  will  be 
considered  to  determine  whether  to 
amend  or  revoke  this  proposed  rule. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  All  comments 
received  will  be  considered  as 
comments  regarding  the  direct  final  rule 
and  this  proposed  rule.  In  the  event  the 
direct  final  rule  is  withdrawn,  all 
comments  received  regarding  the  direct 
final  rule  and  this  companion  proposed 
rule  will  be  considered  comments  on 
this  proposed  rule. 

List  of  Subiects  in  21  CFR  Parts  803  and 
804 

Imports,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  803  and  804  be  amended 
as  follows 

PAH  r  iCS     MfcDICAL  DEVICE 
REPORTING 

1.  The  authority  citation  for  21  CFR 
part  803  continues  to  read  as  follows: 

Authority:  21  U.S.C.  352,  360,  360i.  360j, 
371.374 

2.  Section  803.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


j  803.1     Scope 

(a)  This  p  V    •      it)lishes  requirements 
for  medical  device  reporting.  Under  this 
part,  device  user  facilities,  importers, 
and  manufacturers,  as  defined  in 
§803.3,  must  report  deaths  and  serious 
injuries  to  which  a  device  has  or  may 
have  caused  or  contributed,  must 
establish  and  maintain  adverse  event 
files,  and  must  submit  to  FDA  specified 
foUowup  and  summary  reports.  Medical 
device  distributors,  as  defined  in 
§  803.3.  are  also  required  to  maintaia 
incident  files.  Furthermore, 
manufacturers  and  importers  are  also 
required  to  report  certain  device 
malfunctions.  These  reports  will  assist 
FDA  in  protecting  the  public  health  by 
helping  to  ensure  that  devices  are  not 
adulterated  or  misbranded  and  are  safe 
and  effective  for  their  intended  use. 

•  •        •         •         • 

3.  Section  803.3  is  amended  by 
redesignating  paragraphs  (m)  through 
(ee)  as  paragraphs  (n)  through  (ff). 
respectively;  by  revising  the  last 
sentence  of  the  introductory  text  of 
paragraph  (c).  paragraph  (c)(1).  and 
redesignated  paragraphs  (p).  (p)(l),  and 
(r)(2);  and  by  adding  paragraphs  (g)  and 
(m)  to  read  n<;  follows: 

S  803.3     Darinitions. 

•  •  •  •  • 

(c)  *   *   *  Manufacturers  and 
Importers  are  considered  to  have 
become  aware  of  an  event  when: 

(1)  Any  employee  becomes  aware  of  a 
repwrtabie  event  that  is  required  to  be 
reported  by  an  importer  within  10  days, 
or  by  a  manufacturer  within  30  days  or 
within  5  days  under  a  written  request 
from  FDA  under  S  803.53(b):  and 

•  •         *         ft         • 

(g)  Distributor  means,  for  the  purposes 
of  this  part,  any  person  (other  than  the 
manufacturer  or  importer)  who  furthers 
the  marketing  of  a  device  from  the 
original  place  of  manufacture  to  the 
person  who  makes  final  delivery  or  sale 
to  the  ultimate  user,  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper  or  labeling  of  the 
device  or  device  package.  One  who 
repackages  or  otherwise  changes  the 
container,  wrapper,  or  labeling,  is  a 
manufacturer  under  §  803. 3(o).  For  the 
purposes  of  this  part,  distributors  do  not 
include  distributors  of  cigarettes  or 
smokeless  tobacco. 

•  •        •        •        • 

(m)  Importer  means,  for  the  purposes 
of  this  part,  any  person  who  imports  a 
device  into  the  United  States  and  who 
furthers  the  marketing  of  a  device  from 
the  original  place  of  manufacture  to  the 
person  who  makes  final  delivery  or  sale 
to  the  ultimate  user,  but  who  does  not 


r>  :      •  'tnerwise  cfiange  the 

cc  ■  cipper.  or  labeling  of  the 

device  or  device  package.  One  who 
repackages  or  otherwise  changes  the 
container,  wrapper,  or  labeling,  is  a 
manufacturer  under  §  803. 3(o).  For  the 
purposes  of  this  part,  importers  do  not 
include  importers  of  cigarettes  or 
smokeless  tobacco. 
*        ft        ft         •        ft 

(p)  Manufacturer  or  importer  report 
number  means  the  number  that 
uniquely  identifies  each  individual 
adverse  event  report  submitted  by  a 
manufacturer  or  importer.  This  number 
consists  of  three  parts  as  follows: 

(1)  The  FDA  registration  number  for 
the  manufacturing  site  of  the  reported 
device,  or  for  the  importer  (If  the 
manufacturing  site  or  the  importer  does 
not  have  a  registration  number,  FDA 
will  assign  a  temporary  number  until 
the  site  is  officially  registered.  The 
manufacturer  or  importer  will  be 
informed  of  the  temporary  number.); 

ft        •        ft         ft         * 

(r)*    •   • 

(2)  An  event  about  which 
manufacturers  or  importers  have 
received  or  become  aware  of 
information  that  reasonably  suggests 
that  one  of  their  marketed  devices: 

(i)  May  have  caused  or  contributed  to 
a  death  or  serious  injury;  or 

(ii)  Has  malfunctioned  and  that  the 
device  or  a  similar  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  a  death  or  serious  injury 
if  the  malfunction  were  to  recur. 


§  803  9     [Amended] 

4  Setlion  8U3  9  Public  availability  of 
reports  is  amended  by  adding  "or"  after 
the  semicolon  at  the  end  of  paragraph 
(c)(2).  by  removing  paragraph  tc)(3),  and 
by  redesignating  paragraph  (c)(4)  as 
paragraph  (c)(3). 

5.  Section  803.10  is  amended  by 
revising  the  heading  and  paragraphs 
(a)(2)  and  (c)(5).  and  by  adding 
paragraph  (b)  to  read  as  follows: 

§  803  10     General  description  ol  reports 
required  from  user  (acilittes.  Importers,  and 
manufacturers. 

(a)  •  •   • 

(2)  User  facilities  must  submit  annual 
reports  as  described  in  §  803  33. 

(b)  Importers  must  submit  MDR 
reports  of  individual  adverse  events 
within  10  working  days  after  the 
importer  becomes  aware  of  an  MDR 
reportable  event  as  described  in  §  803.3. 
Importers  must  submit  reports  of 
device-related  deaths  or  serious  injuries 
to  FDA  and  the  manufacturer  and 
reports  of  malfunctions  to  the 
manufacturer. 
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(0  *  '  • 

(5)  For  manufacturers  of  cigarettes  or 
smokeless  tobacco,  annual  certification 
to  FDA  of  the  number  of  MDR  reports 
filed  during  the  preceding  year  as 
described  in  §803.57. 

§803.11     [Amended] 

6  Section  803,11  Obtaining  tht  forms 
is  amended  in  the  first  sentence  bv 
adding  the  word 

.  importers,"  after  the  phrase  "User 
facilities" 

7.  Section  803  12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  803. 1 2    Where  to  submit  reports. 

•  ■  •  •  • 

(b)  Each  report  and  its  envelope  shall 
be  specifically  identified,  e.g.,  "User 
Facility  Report."  ".\nnual  Report," 

Importer  Report."  "Manufacturer 
Report.    ■  5-Day  Report,"  "Baseline 
Report,"  etc. 

§803.17    [Amended] 

8  Section  803  17  Written  MDF 
procedures  is  amended  in  the 
introductory  paragraph  by  adding  the 
word  ",  importers."  after  the  phrase 
"User  facilities". 

9  Section  803.18  is  amended  by 
revising  the  heading,  the  first  sentence 
of  paragraphs  (a)  and  fb){l)  introductory 
text,  paragraphs  (b)(l)(ii)  and  fb)(2).  and 
the  second  sentence  of  paragraph  (c), 
and  by  adding  paragraph  (d)  to  read  as 
follows 

§  803. 1 8    Files  and  distributor  records. 

(a)  User  facilities,  importers,  and 
manufacturers  shall  establish  and 
maintain  MDR  event  files  *  *  * 

(b)(1)  For  purposes  of  this  part.  "MDR 
event  files"  are  written  or  electronic 
files  maintained  by  user  facilities, 
importers,  and  manufacturers  *  *  * 

(ii)  Copies  of  all  MDR  forms,  as 
required  by  this  part,  and  other 
information  related  to  the  event  that  was 
submitted  to  FDA  and  other  entities 
(e.g..  an  importer,  distributor,  or 
manufacturer). 

(2)  User  facilities,  importers,  and 
manufacturers  shall  permit  any 
authorized  FDA  employee  during  all 
reasonable  times  to  access,  to  copy,  and 
to  verify  the  records  required  by  this 
part 

(c)  *   *    *  Manufacturers  and 
importers  shall  retain  an  MDR  event  file 
relating  to  an  adverse  event  for  a  period 
of  2  vears  from  the  date  of  the  event  or 

a  period  of  time  equivalent  to  the 
expected  life  of  the  device,  whichever  is 
greater.  *  *  * 

(d)(1)  A  device  distributor  shall 
establish  device  complaint  files  in 
accordance  with  §820  198  of  this 


chapter  and  maintain  an  incident  record 
containing  any  information,  including 
any  written  or  oral  communication  that 
alleges  deficiencies  related  to  the 
identity,  quality,  durability,  reliability, 
safety,  effectiveness,  or  performance  of 
a  device.  Device  incident  records  shall 
be  prominently  identified  as  such  and 
shall  be  filed  by  device 

(2)  A  device  distributor  shall  retain 
copies  of  the  records  required  to  be 
maintained  under  this  section  for  a 
period  of  2  years  from  the  date  of 
inclusion  of  the  record  m  the  file  or  for 
a  period  of  time  equivalent  to  the  design 
and  expected  life  of  the  device, 
whichever  is  greater,  even  if  the 
distributor  has  ceased  to  distribute  the 
device  that  is  the  subject  of  the  record 

(3J  A  device  distributor  shall  maintain 
the  device  complaint  files  established 
under  this  section  at  the  distributor  s 
principal  business  establishment   A 
distnbutor  that  is  also  a  manufacturer 
may  maintain  the  file  at  the  same 
location  as  the  manufacturer  maintains 
its  complaint  file  under  §§820  180  and 
820.198  of  this  chapter.  A  device 
distributor  shall  permit  any  authorized 
FDA  employee,  during  all  reasonable 
times,  to  have  access  to.  and  to  copy  and 
verify,  the  records  required  by  this  pan 

§803.19    [Amendwl] 

10.  Section  803  19  Exemptions 
variances,  and  alternative  reporting 
requirements  is  amended  by  adding  in 
paragraphs  (b)  and  (c)  the  word  '. 
importers."  before  the  phrase  "or  user 
facility."  and  by  adding  in  paragraph  (c) 
a  comma  after  the  word  "variance". 

11.  Section  803.20  is  amended  by 
revising  the  last  sentence  of 
introductory  text  of  paragraph  (a), 
paragraph  (a)(1),  and  the  first  sentence 
of  paragraph  (a)(2),  and  by  adding 
paragraph  (b)(2)  to  read  as  follows: 

§  803.20    How  to  report. 

(a)  *   *    *  The  forn.  has  sections  that 

must  be  completed  by  all  reporters  and 
other  sections  that  must  be  completed 
only  by  the  user  facility,  importer,  or 
manufacturer. 

(1)  The  front  of  FDA  Form  3 500 A  is 
to  be  filled  out  by  all  reporters  The 
front  of  the  form  requests  information 
regarding  the  patient,  the  event,  the 
device,  and  the  "initial  reporter"  (i.e.. 
the  first  person  or  entity  that  submitted 
the  information  to  the  user  facility, 
manufacturer,  or  importer) 

(2)  The  back  part  of  the  form  contains 
sections  to  be  completed  by  user 
facilities,  importers,  and  manufacturers. 

«     •     • 

(b)  •  *  * 

(2)  Importers  are  required  to  submit 
MDR  reports  to  FD.'V  and  the  device 


manufacturer,  except  for  malfunctions 
which  are  reported  to  the  manufacturer 
only: 

(i)  Within  10  working  days  of 
becoming  aware  of  information  that 
reasonably  suggests  that  a  device  has  or 
may  have  caused  or  contributed  to  a 
death  or  serious  injury. 

(ii)  Within  10  working  days  of 
receiving  information  that  a  device 
marketed  by  the  importer  has 
malfunctioned  and  that  such  a  device  or 
a  similar  device  marketed  by  the 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur. 


§  803.22     [Amer>dedl 

12  .Section  803.22  When  not  to  file  i% 
aiTieriQed  by  adding  in  paragraphs  (a) 
and  (b)(1)  the  word  ",  importer,"  after 
the  word  "facilitv" 

§  803.33    [Amended] 

13  Section  803.33  Semiannual 
reports  is  amended  by  revising  the 
heading  to  read    Annual  reports";  in 
introductory  text  of  paragraph  (a)  by 
removing  the  phrase  "(for  reports  made 
lulv  through  December)  and  by  July  1 

I  for  reports  made  lanuary  through 
June)  '.  m  introductory  text  of  paragraph 
(a)  and  paragraphs  (a)(5),  (a)(7) 
introductory  text,  and  (c)  by  removing 
the  word    semiannual"  wherever  it 
appears  and  adding  in  its  place  the 
word  "annual  :  in  paragraph  (a)(2)  by 
removing  the  phrase  "and  period,  e.g., 
I^uary  through  lune  or  July  through 
December  ,  and  by  adding  in  paragraph 
(a)(7){vi)  the  word  "importer,"  after  the 
word  "distributor," 

14.  Subpart  D.  consisting  of  §§803.40 
and  803.43,  is  added  to  read  as  follows: 

Subpart  D — Importer  Reporting 
Requirements 

Sw. 

803.40    Individual  adverse  event  reporting 

requirements;  importers 
803.43    Individual  adverse  event  report  data 

elements. 

Subpart  D — Importer  Reporting 
Requirements 

§  803.40     lr>divtdual  adverse  event 
reporting  requirements:  importers 

la)  An  importer  shall  submit  to  FDA 
a  report,  and  a  copy  of  such  report  to  the 
manufacturer,  containing  the 
information  required  by  §803.43  on 
FDA  form  3500.^  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
the  importer  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individuals,  or  medical  or  scientific 
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literature,  whether  published  or 
unpublished,  that  reasonably  suggests 
that  one  of  its  marketed  devices  may 
have  caused  or  contributed  to  a  death  or 
serious  injury. 

(b)  An  importer  shall  submit  to  the 
manufacturer  a  report  containing 
information  required  by  §803.43  on 
FDA  form  3500A.  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
the  importer  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individuals,  or  through  the  importer's 
own  research,  testing,  evaluation, 
servicing,  or  maintenance  of  one  of  its 
devices,  that  one  of  the  devices 
marketed  by  the  importer  has 
malfunctioned  and  that  such  device  or 
a  similar  device  marketed  by  the 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recir 

§  803.43    Individual  adverse  event  report 
data  elements 

(a)  Each  importer  that  submits  a 
report  on  an  MDR  reportable  event  shall 
complete  and  submit  the  applicable 
portions  of  FDA  form  3500A  in  so  far  as 
the  information  is  known  or  should  be 
known  to  the  importer,  and  submit  it  to 
FDA.  and  to  the  manufacturer  as 
reouired  by  §803.40. 

(d)  Each  importer  shall  submit  the 
information  requested  on  FDA  form 
3500A,  including: 

(1)  Identification  of  the  source  of  the 
report. 

(i)  Type  of  source  that  reported  the      • 
event  to  the  importer  (e.g.,  lay  user 
owner,  lay  user  lessee,  hospital,  nursing 
home,  outpatient  diagnostic  facility, 
outpatient  treatment  facility,  ambulatory 
surgical  facility); 

(ii)  Importer  report  number, 

(iii)  Name,  address,  and  telephone 
number  of  the  source  that  reported  the 
event  to  the  importer  (e.g.,  distributor, 
user  facility,  practitioner,  etc.),  and 

(iv)  Name  of  the  manufacturer  of  the 
device. 

(2)  Date  information. 

(i)  The  date  of  the  occurrence  of  the 
event: 

(ii)  The  date  the  source  that  reported 
the  event  to  the  importer  became  aware 
of  the  event; 

(iii)  The  date  the  event  was  reported 
to  the  manufacturer  and/or  FDA;  and 

(iv)  The  date  of  this  report. 

(3)  The  type  of  MDR  reportable  event 
(e.g.,  death,  serious  illness,  serious 
injury,  or  malfunction),  and  whether  an 
imminent  hazard  was  involved; 

(4)  Patient  information  including  age, 
sex,  diagnosis,  and  medical  status 
immediately  prior  to  the  event  and  after 
the  event; 


(3)  Dwvice  infurmation  including 
brand  and  labeled  name,  generic  name, 
model  number  or  catalog  number  or 
other  identifying  numbers,  serial 
number  or  lot  number,  purchase  date, 
expected  shelf  life/expiration  date  (if 
applicable),  whether  the  device  was 
labeled  for  single  use,  and  date  of 
implant  (if  applicable); 

(6)  Maintenance/service  information 
data  including  the  last  date  of  service 
performed  on  the  device,  where  service 
was  performed,  whether  service 
documentation  is  available,  and 
whether  service  was  in  accordance  with 
the  service  schedule: 

(7)  Whether  the  device  is  available  for 
evaluation  and,  if  not,  the  disposition  of 
the  device; 

(8)  Description  of  the  event, 
including: 

(i)  Who  was  operating  or  using  the 
device  when  the  event  occurred; 

(ii)  Whether  the  device  was  being 
used  as  labeled  or  as  otherwise 
intended; 

(iii)  The  location  of  the  event; 

(iv)  Whether  there  was  multi-patient 
involvement,  and  if  so,  how  many 
patients  were  involved; 

(v)  A  list  of  any  other  devices  whose 
performance  may  have  contributed  to 
the  event  and  their  manufacturers,  and 
the  results  of  any  analysis  or  evaluation 
with  respect  to  such  device  (or  a 
statement  of  why  no  analysis  or 
evaluation  was  performed);  and 

(vi)  A  complete  description  of  the 
event  including,  but  not  limited  to,  what 
happened,  how  the  device  was 
involved,  the  nature  of  the  problem, 
patient  followup/treatment  required, 
and  any  environmental  conditions  that 
may  have  influenced  the  event. 

(9)  The  resuHs  of  any  analysis  of  the 
device  and  the  event,  including: 

(i)  The  method  of  the  evaluation  or  an 
explanation  of  why  no  evaluation  was 
necessary  or  possible; 

(ii)  The  results  and  conclusions  of  the 
evaluation; 

(iii)  The  corrective  actions  taken;  and 

(iv)  The  degree  of  certainty 
concerning  whether  the  device  caused 
or  contributed  to  the  reported  event; 

(10)  The  name,  title,  address, 
telephone  number,  and  signature  of  the 
person  who  prepared  the  report. 

§803.56     [A-^endedl 

15.  Section  8U3.56  Supplemental 
reports  is  amended  in  the  introductory 
paragraph  and  in  paragraphs  (a)  and  (b) 
by  adding  the  words  "or  importer"  after 
the  word  "manufacturer". 

§803.57     [Amended] 

16.  Section  803.57  Annual 
certification  is  amended  in  paragraphs 


laj  and  idj  by  removing  the  word 
"manufacturers"  wherever  it  appears 
and  by  adding  in  its  place  the  phrase 
"manufacturers  of  cigarettes  or 
smokeless  tobacco",  and  in  paragraphs 
(b),  (c)(1).  and  (d)  by  removing  the  word 
"manufacturer"  wherever  it  appears  and 
adding  in  its  place  the  phrase 
"manufacturer  of  cigarettes  or  smokeless 
tobacco" 

PART  a04^MEDICAL  DEVICE 
REPORTING  FOR  DISTRIBUTORS  OF 
CIGARETTES  OR  SMOKELESS 
TOBACCO 

17.  The  authority  citation  for  21  CFR 
part  804  continues  to  read  as  follows: 

Authority:  21  U.S.C.  352.  360,  360i.  360j. 
371.374 

18.  Part  804  is  amended  by  revising 
the  heading  to  read  as  set  forth  above. 

19.  Section  804.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  804  1     Scope. 

,d;  FUA  ;b  requiring  distributors  of 
cigarettes  or  smokeless  tobacco  to  report 
deaths,  serious  illnesses,  and  serious 
injuries  that  are  attributed  to 
contamination  of  a  cigarette  or 
smokeless  tobacco  product.  Distributors 
of  cigarettes  or  smokeless  tobacco  are 
also  required  to  submit  a  report  to  FDA 
annually  certifying  the  number  of 
medical  device  reports  filed  during  the 
preceding  year,  or  that  no  reports  were 
filed.  These  reports  enable  FDA  to 
protect  the  public  health  by  helping  to 
ensure  that  these  products  are  not 
adulterated  or  misbranded  and  are 
otherwise  safe  and  effective  for  their 
intended  use.  In  addition,  distributors  of 
cigarettes  or  smokeless  tobacco  are 
required  to  establish  and  maintain 
complaint  files  or  incident  files  as 
described  in  §  804.35,  and  to  permit  any 
authorized  FDA  employee  at  all 
reasonable  times  to  have  access  to.  and 
to  copy  and  verify,  the  records 
contained  in  this  file.  This  part 
supplements,  and  does  not  supersede, 
other  provisions  of  this  subchapter, 
including  the  provisions  of  part  820  of 
this  chapter. 
II        *        *        *        * 

20.  Section  804.3  is  amended  by 
revising  paragraph  (d).  and  in 
paragraphs  (m)(l)  and  (m)(2)  by  adding 
the  phrase  "related  to  the  contamination 
of  cigarettes  or  smokeless  tobacco"  after 
the  word  "event"  to  read  as  follows: 

§  804.3     Definitions. 

»         •         •         *         • 

(d)  Distributor  means,  for  the  purpose 
of  this  part,  any  person  who  furthers  the 
distribution  of  cigarettes  or  smokeless 
tobacco,  whether  domestic  or  imported. 
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a!  any  point  from  the  original  place  of 
manufacture  to  the  person  who  sells  or 
distributes  the  product  to  individuals 
for  personal  consumption,  but  who  does 
not  repackage  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
product  package.  Common  carriers  are 
not  considered  distributors  for  the 
purposes  of  this  part. 


§  804.25    [Amended] 

21   Section  804.25  Reports  by 
distributors  is  amended  in  paragraph 
(a)(1)  by  removing  the  words  "a  device" 
and  adding  in  their  place  the  phrase 

contamination  of  a  cigarette  or 
smokeless  tobacco  product";  in 
paragraph  (a)(2)  by  removing  the  phrase 

one  of  its  meirketed  devices"  and 
adding  in  its  place  the  phrase 
"contamination  of  one  of  its  cigarette  or 
smokeless  tobacco  products":  and  by 
removing  paragraph  (c). 

Dated:  May  1,  1998 
William  B  Schultz. 

Depu  ty  Commissioner  for  Policy. 

(FR  Doc.  98-12610  Filed  5-11-98,  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[FRL-6012-1] 

Announcerr>ent  of  a  Stakeholder 
Meeting  on  the  Draft  Unregulated 
Contaminant  Monitoring  Regulation 
and  List 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  a  stakeholder  meeting. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPAj  has  scheduled 
a  two-day  public  meeting  on  EPA's  draft 
of  the  Unregulated  Contaminant 
Monitoring  Regulation  (UCMR)  and  List. 
The  focus  of  this  meeting  will  be  to 
identify  and  discuss  issues  raised  by  the 
draft  Unregulated  Contaminant 
Monitoring  Regulation  and  List  of 
unregulated  contaminants  to  be 
monitored  by  public  water  systems  as 
required  bv  the  Safe  Drinking  Water  Act 
(SDWA)  as  amended  in  1996.  The 
UCMR  is  expected  to  be  published  as  a 
proposed  rule  in  the  Fall  of  1998  EP,^ 
has  developed  the  draft  regulation  and 
list  based  on  the  input  of  the 
stakeholders  meeting  on  the  options  for 
the  Unregulated  Contaminant 
Monitoring  Regulation  and  List  held  by 
EPA  in  Washington,  DC  on  December  2- 
3,  1997.  The  meeting  will  be  open  to 


any  interested  parties.  EPA  encourages 
the  full  participation  of  stakeholders 
throughout  this  process 
DATES:  The  stakeholder  meeting  on  the 
Unregulated  Contaminant  Monitoring 
Program  will  be  held  on  June  3—4.  1998. 
from  9  a.m.  to  5  p.m  EST 
ADDRESSES:  Resolve.  Inc.  (an  EPA 
contractor)  will  provide  logistical 
support  for  the  stakeholders  meeting 
The  meeting  will  be  held  at  Resolve, 
Inc..  1255  23rd  Street.  NW  ,  Suite  275. 
Washington.  DC  20037 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  meeting. 
please  contact  Mr,  Jeff  Citnn  at  Resolve, 
Inc.,  1255  23rd  Street.  NW,.  Suite  275. 
Washington.  DC  20037;  phone  (202) 
965-6388;  fax:  (202)  338-1264.  or  e-mail 
at  icitrin@resolv.org,  For  other 
information  on  the  Unregulated 
Contaminant  Monitoring  Regulation  and 
List,  please  contact  Charles  lob.  at  the 
I'  S.  Environmental  Protection  .Agency, 
Phone:  202-260-7084,  Fax:  202-26O-' 
3762  Members  of  the  public  wishing  to 
attend  the  meeting  may  register  by 
phone  by  contacting  Mr  |ef?  Citrin  by 
May  20.  1998.  Those  registered  by  May 
20,  1998  will  receive  background 
materials  prior  to  the  meeting. 
SUPPLEMENTARY  INFORMATION: 

A.  Background  on  the  Unregulated 
Contaminant  Monitoring  Regulation 

The  EP.^  must  issue  regulations 
establishing  the  monitoring  program  of 
unregulated  contaminants  under  the 
SDWA  Within  3  years  after  enactment, 
and  every  5  years  thereafter.  EP.^  shall 
issue  a  list  of  not  more  than  30 
unregulated  contaminants  to  be 
monitored  by  public  water  systems.  The 
results  of  this  monitoring  will  be 
included  m  the  National  Contaminant 
Occurrence  Database. 

Monitoring  of  unregulated 
contaminants  shall  vary  based  on 
system  size,  source  water,  and 
contaminants  likely  to  be  found.  For 
those  systems  serving  10.000  persons  or 
fewer,  only  a  representative  sample 
must  be  monitored.  Each  state  may 
develop  an  unregulated  contaminant 
monitoring  plan  for  small  and  medium 
systems  (serving  fewer  than  10.000 
persons).  If  a  state  plan  is  imiplemented, 
the  EPA  is  required  to  cover  the 
reasonable  costs  of  testing  and 
laboratory  analysis  using  funds 
authorized  by  Congress  for  unregulated 
contaminant  monitoring.  EPA  shall 
waive  the  requirement  for  monitoring  of 
specific  unregulated  contaminants  in  a 
state  if  the  state  demonstrates  that  the 
criteria  for  listing  are  not  applicable  in 
the  state.  Water  systems  must  provide 
the  results  of  unregulated  contaminant 


monitoring  to  the  primacy  agency  (state/ 
EPA)  and  must  notify  persons  served  by 
the  svstem  of  the  availability  of  results 
(§  1445(a)(2)). 

B  Requpst  for  Stakeholder  Involvement 

The  upcoming  .meeting  deais 
specifically  with  EP.^  s  efforts  to 
develop  a  propose,"!  ':— egulated 
Contaminant  Mon:'  r:;.g  Regulation  and 
List  based,  in  part,  on  information 
obtained  from  Stakeholders'  discussion 
of  a  draft  regulation  and  list  to  be 
presented  at  the  meeting  and  in  the 
background  materials.  TTiese  items  are 
available  prior  to  the  stakeholder 
meeting  from  }eff  Qtrin,  Resolve,  Inc. 
1255  23rd  St.  NW.,  Suite  275, 
Washington,  DC  20037;  phone:  (202) 
965-6388;  fax:  (202)  338-1264,  or  after 
the  meeting  from  the  EPA  by  contacting 
Chuck  Job,  at  the  U.S.  EPA,  401  M 
Street,  SW  (4607),  Washington,  DC 
20460  or  job.chuck®epa.gov.  EPA 
believes  that  the  initial  list  of 
unregulated  contaminants  for  which 
monitoring  will  be  required  will  largely 
come  from  the  Contaminant  Candidate 
List  (CCL)  published  in  February  1998. 
EPA  will  use  the  CCL  to  establish 
priorities  for  additional  occurrence  data 
gathering,  health  effects  research,  and 
regulation  development.  One  of  EPA's 
goals  is  to  obtain  monitoring  data  on 
certain  unregulated  contaminants  to 
determine  whether  any  of  the 
contaminants  should  be  regulated  in  the 
future,  thus  protecting  drinking  water 
used  by  consumers  from  public  water 
systems.  The  unregulated  contaminant 
data  will  also  be  used  to  support  the 
development  of  a  future  (2CL  and  to 
guide  research.  These  data  vdll  be 
reported  to  the  National  Contaminant 
Occurrence  Data  Base  and  to  the  users 
of  the  selected  water  systems,  as 
required  by  law. 

the  EPA  Office  of  Ground  Water  and 
Drinking  Water  (OGWDW)  sees  the 
involvement  of  interested  parties, 
representing  a  variety  of  perspectives 
and  expertise,  as  critical  to  the 
development  of  a  credible,  effective  and 
implementable  regulation  and  list.  This 
stakeholder  meeting  will  provide  an 
important  opportunity  for  such 
involvement.  Some  anticipated  issues 
for  discussion  include  the  following 
questions: 

1 .  What  should  be  the  criteria  for 
determining  which  of  the  unregulated 
contaminants  on  the  CCL  should  be  a 
candidate  for  required  monitoring? 

2.  What  should  be  the  monitoring 
frequency,  location  and  timing  for 
unregulated  contaminants? 

3.  How  will  the  Governors'  petition 
process  place  contaminants  on  the 
monitoring  list? 
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4.  How  should  the  selection  of  a 
"representative  sample"  of  small  and 
medium  systems  be  implemented? 

5.  What  is  the  relationship  of  state 
plans  for  representative  samples  to  the 
national  representative  sample? 

6.  Should  waivers  for  monitoring  be 
considered  for  large  systems  only? 

7.  What  monitoring  data  should  be 
reported  and  how? 

8.  Is  the  use  of  the  Consumer 
Confidence  Reporting  and  the  National 
Contaminant  Occurrence  Database 
adequate  for  public  notification? 

9.  What  will  this  program  cost  and 
what  are  its  benefits? 

EPA  has  convened  this  public 
meeting  to  hear  the  views  of 
stakeholders  on  the  draft  Unregulated 
Contaminant  Monitoring  Regulation  and 
List.  The  public  is  invited  to  provide 
comments  on  the  issues  listed  above  or 
other  issues  related  to  the  draft 
Unregulated  Contaminant  Monitoring 
Regulation  and  List  during  the  June  3- 
4.  1998  meeting. 

Dated:  April  27.  1998. 
William  R.  Diamond, 

Acting  Director.  Office  of  Ground  Water  and 
Drinking  Water. 

|FR  Doc  98-12306  Filed  5-11-98;  8:45  ami 
ULUNO  C006  e6«0-6<M> 
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47  CFR  P'ins  22  and  64 

ICC  Doc«P!  No    46    1  '  ^    3AS8-064' 

Telecommunications  Garners    Use  of 
Customer  Proprietary  NetwcK 
Information  rind  Other  Customer 
Information 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Commission  has  released 
a  Public  Notice  which  extends  the 
pleading  cycle  for  comments  on  the 
Further  Notice  of  Proposed  Rulemaking 
(FNPRM)  released  February  26.  1998. 
which  addressed  telecommunications 
carriers'  use  of  customer  proprietary 
information  and  other  customer 
information.  Since  the  date  of 
publication  in  the  Federal  Register 
occurred  after  the  original  comment 
cycle  was  over,  some  parties  may  not 
have  had  notice  of  the  deadlines  for  the 
original  comment  cycle.  The 
Commission  wishes  to  give  those  parties 
an  opportunity  to  comment. 
DATES:  Comment',  are  due  on  or  before 
June  8, 1998,  and  reply  comments  are 
due  on  or  before  lune  23,  1998. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  222,  Washington.  DC.  20554, 
with  a  copy  to  Janice  Myles  of  the 
Commoh  Carrier  Bureau,  1919  M  Street, 
N.W..  Room  544,  Washington,  D.C. 
20554.  Parties  should  also  file  one  copy 
of  any  documents  filed  in  this  docket 
with  the  Commission's  copy  contractor. 


International  Transcription  bervices. 
Inc.,  1231  20th  Street.  N.W.. 
Washington.  D.C.  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Olson.  Cu!:.:'.;uu  Lamer  Bureau. 
Policy  and  Program  Planning  Division. 
'-021  418-1580 
SUPPLEMENTARY  INFORMATION: 


Synopsis  uf  Public  .Notice 

On  February  26.  1998.  the 
Commission  released  the  Second  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking  (FNPRM)  in  CC 
Docket  No.  96-115.  63  FR  20364,  April 
24.  1998,  addressing 
telecommunications  carriers'  use  of 
customer  proprietary  information  and 
other  customer  information.  The 
Commission  established  March  30.  1998 
and  April  14,  1998  as  the  deadlines  for 
parties  to  submit  comments  and  reply 
comments,  respectively.  Since, 
however,  the  FNPRM  was  not  published 
in  the  Federal  Register  until  April  24, 
1998.  after  both  dates  had  passed,  we 
are  extending  the  comment  cycle  in 
order  to  give  those  parties  who  did  not 
receive  notice  an  opportunity  to 
comment. 

Parties  who  did  not  have  notice  of  the 
date  to  file  original  comments  may  file 
comments  on  or  before  June  8.  1998.  We 
will  not  accept  new  comments  from 
parties  who  have  already  filed 
comments  in  this  proceeding.  Reply 
comments  should  be  filed  on  or  before 
June  23,  1998. 

Federal  Communications  Commission. 
Ann  Stevens, 

Associate  Chief  Policy  and  Programming 
Division.  Common  Carrier  Bureau. 
IFRDoc  98-12608  Filed  5-11-98:8:45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  bocuments  other  triao  r-iies  or 
proposed  rules  that  are  applicaole  to  the 
public  Notices  o1  hearings  ana  investigations, 
commirtee  '^leetings.  agency  deasions  and 
njlings  oeiegations  ot  authority,  filing  of 
:>eti!ions  and  applications  and  agency 
statements  ot  organization  and  funaions  are 
exa^iDies  o'  documents  appeanng  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docket  No.  98-053-1] 

National  Wildlife  Services  (Fomterfy 
Known  as  Animal  Damage  Control) 
Advisory  Committee;  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  National  Wildlife 
Services  Advisory  Committee 

PUKCE,  DATES,  AND  TIME  OF  MEETING:  The 

meeting  will  be  held  at  the  USDA 
Center  at  Riverside  in  the  Conference 
Center,  4700  River  Road.  Riverdale.  MD 
20737  The  Committee  will  meet  on 
May  27-28.  1998.  from  8  a.m.  to  5  p,m 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
.Martin  Mendoza,  Director.  Ojjerational 
Support  Staff,  WS.  APHIS.  4700  River 
Road  Unit  87.  Riverdale.  MD  20737- 
1234, (301)  734-7921 

SUPPL.EMENTARY  IWORMATJON:  The 

National  Wildlife  Services  Advisory 
Committee  (Committ*)  advises  the 
Secretary  of  Agriculture  concerning 
policies,  program  issues,  and  research 
needed  to  conduct  the  Wildlife  Services 
(WS)  program.  The  Committee  also 
serves  as  a  public  forum  enabling  those 
affected  by  the  WS  program  to  have  a 
voice  in  the  program's  policies. 

The  meeting  will  focus  on  operational 
and  research  activities,  and  will  be  open 
to  the  public.  However,  due  to  time 
(  onstramts.  the  public  will  not  be 
allowed  to  partxipate  in  the 
Committee's  discussions.  Written 
statements  concenung  meeting  topics 
may  be  filed  with  the  Committee  before 
or  after  the  meeting  by  sending  them  to 
Mr  .Martin  .Mendoza  at  the  address 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT,  or  may  be  filed  at  the  meeting 


Please  refer  to  Docket  No  98-053-1 
when  submitting  your  statements. 
This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
.■\dvisorv  Ccmmittee  Act  (Pub.  L.  92- 
463). 

Done  in  Washington,  DC.  this  8th  day  of 

Mav  1998, 

Bobby  R  .\cord. 

Acting  Adrninistraiar.  Antmal  and  Plant 
Health  Inspection  Service. 

[FR  Doc  98-12560  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Request  For  Proposals:  Fiscal  Year 
1998  Funding  Opportunity  for 
Research  on  Rural  Cooperative 
Opportunities  and  Problems 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA 

ACTION:  Notice. 

summary:  The  Rural  Business- 
Cooperative  Service  (RBSj  announces 
the  availability  of  approximately  $19 
million  in  competitive  cooperative 
agreement  funds  allocated  from  FY  1998 
appropriations.  RBS  hereby  requests 
proposals  from  institutions  of  higher 
education  or  nonprofit  organizations 
interested  in  applying  for  competitively 
awarded  cooperative  agreements  for 
research  related  to  agncultural  and 
nonagricultural  cooperatives  serving 
rural  communities.  The  intent  of  the 
funding  is  to  encourage  research  on 
critical  issues  vital  to  the  development 
and  sustainability  of  cooperatives  as  a 
means  of  improving  the  quality  of  life  ;n 
America's  rural  communities 

DATES:  Cooperative  agreement 
applications  must  be  received  on  or 
before  June  30.  1998,  Proposals  received 
after  June  30,  1998.  will  not  be 
considered  for  funding  Comments 
regarding  the  information  collection 
requirements  under  the  Paperuork 
Reduction  Act  of  1995  must  be  received 
on  or  before  July  13.  1998,  to  be  assured 
of  consideration 

ADDRESSES:  Send  Proposals  and  other 
required  materials  to  Dr.  Thomas  H 
Stafford.  Director,  Cooperative 
.Marketing  Division,  Rural  Business- 
Cooperative  Service.  USDA.  Stop  3252. 
Room.  4204,  1400  Independence  Avenue 
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SW.  Washington,  DC  20250-3252. 

Telephone:  (202)  690-0368 

FOR  FURTHER  INFORMA''iON  COS' ACT:  Dr. 

Thomas  H,  Staffora,  Director, 

Cooperative  Marketing  Division,  Rural 

Business-Cooperative  Service,  USDA. 

Stop  3252,  Room  4204,  1400 

Independence  Avenue  SW,  Washington, 

DC.  20250-3252.  Telephone:  (202)  690- 

0368 

suPPLEME^^rARY  information: 

C^eneral  information 

This  solicitation  is  issued  pursuant  to 
the  Agriculture,  Rural  Development. 
Food  and  Drug  Administration,  and 

Related  .Agencies  Appropriations  Act, 

1998  rr.akine  appropriations  for 
programs  administered  by  USDA's  Rural 
Business-Cooperative  Service  (RBS)  for 
the  fisc  al  year  ending  Septembter  30. 
1998  The  Rural  Business-Cooperative 
Service  (RBSi  v\as  established  by  the 
Department  of  ,^g^Lultu^e 
Reorganization  .^ct  of  1994  The  mission 
of  RBS  IS  to  improve  the  quality  of  life 
in  rural  Amenca  by  financing 
community  facilities  and  businesses. 
prov.dsng  technical  assistance,  and 
creating  effective  strategies  for  rural 
development   RBS  has  a-.;.^ority  to  enter 
mto  cooperative  acreements  pursuant  to 
section  607(bii4,  oi  the  Rural 
Development  Act  of  1972,  as  amended 
bv  section  "59A  of  the  Federal 
.Agriculture  Improvement  and  Reform 
Ac\  of  1996 


The  pnma."^  obie<,ti\e 


o' 


inding 


.ruu.)ir. 


IS  to  encourage  resea.'~r.!' 
cooperative  agreement';  n-,  cr:*.,  ?• 
issues  vitai  to  the  devei^ipr^.e:!'  aiic 
sustainability  of  coopera'ves  as  a  means 
of  imiproving  the  qual.ty  of  ;.fe  m 
Amenca  s  rural  com.munities  .Among 
others,  these  issues  include 

[1]  The  appropriate  role  of 
cooperatives  ui  fostenng  rural 
deveiopmenti 

(21  Tne  role  of  cooperatives  in  filling 
the  farm,  income  safety  net  "void" 
created  by  the  reduction  or  elimination 
of  price  support  programs; 

13)  The  role  of  cooperatives  in  an 
increasingly  global  environment: 

(4)  The  role  of  cooperatives  in  highly 
integrated  agricultural  industries; 

(5j  Effective  structures  and  operations 
for  agricultural  bargaining  associations; 

[6;  The  role  of  cooperatives  in  low- 
resource  areas 

(7)  Barriers  to  small  and  new  farmer 
membership  in  agricultural  marketing 
cooperatives. 
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(8)  Cooperation  as  a  tool  tor  small- 
fariner  use  of  fanners  markets. 

(9)  Models  for  shared  or 
cooperatively-owned  agricultural 
production  inputs. 

A  Cooperative  Agreement  reflects  a 
relationship  between  the  United  States 
Government  and  an  eligible  recipient 
where  (1)  the  principal  purpose  of  the 
relationship  is  the  transfer  of  money, 
property,  services,  or  anything  of  value 
to  the  eligible  recipient  to  carry  out 
research  related  to  rural  cooperatives; 
and  (2)  substantial  involvement  is 
anticipated  between  RBS  acting  for  the 
United  States  Government,  and  the 
eligible  recipient  during  the 
performance  of  the  research  in  the 
agreement.  Cooperative  agreements  are 
to  be  awarded  on  the  basis  of  merit, 
quality,  and  relevance  to  advancing  the 
purpose  of  federally  supported  rviral 
development  programs  which  increase 
economic  opportunities  in  farming  and 
rural  communities. 

To  obtain  an  application  kit 
containing  instructions  and  all  required 
forms,  please  contact  Cooperative 
Services  Program,  USDA/RBS,  at 
(202)690-0368  or  FAX  (202)690-2723. 
When  calling  Cooperative  Services, 
please  indicate  that  you  are  requesting 
an  application  kit  for  Fiscal  Year  1998 
(FY  1998)  Research  on  Rural 
Cooperative  Opportunities  and 
Problems  (RRCOP)  The  application  kit 
may  also  be  requested  via  Internet  by 
sending  a  message  with  your  name, 
mailing  address  (not  E-mail)  and  phone 
number  to  "thomas.stafford®usda.gov" 
which  requests  an  application  kit  for  FY 
1998  funding  for  research  on  rural 
cooperatives  The  application  kit  will  be 
mailed  to  you  (not  e-mailed  or  faxed)  as 
quickly  as  possible. 

Use  of  Funds 

Funds  may  be  used  to  pay  up  to  75 
percent  of  the  costs  for  carrying  out 
relevant  projects.  Applicants' 
contribution  may  be  in  cash  or  in-kind 
contribution  and  must  be  from 
nonfederal  funds.  Funds  may  not  be 
used  to;  (1)  Pay  more  than  75  percent  of 
relevant  project  or  administrative  costs; 
(2)  pay  costs  of  preparing  the 
application  package:  (3)  fund  political 
activities;  or  (4)  pay  costs  incurred  prior 
to  the  effective  date  of  the  cooperative 
agreement.  Indirect  costs  may  not 
exceed  current  negotiated  rates.  If  no 
rate  has  been  negotiated,  an  indirect 
cost  rate  proposal  must  be  submitted  for 
approval. 

Available  Funds  and  Award 
Limitations  , 

The  amount  of  funds  available  for 
cooperative  agreements  in  FY  1998  is 


approximately  $1.9  million.  Up  tu  one- 
quarter  of  the  total  funds  awarded  will 
be  allocated  to  research  on 
nonagricultural  cooperatives  serving 
rural  areas.  Nonagricultural 
cooperatives  include,  but  are  not  limited 
to  housing,  child  care,  health  care, 
shared  services,  wholesale  or  retail 
consumer  cooperatives,  and  credit 
unions.  Agricultural  cooperatives  are 
grower-owned  and  controlled 
businesses  which  purchase  farm  inputs, 
market  farm  products,  or  provide  other 
services  to  their  members.  The  actual 
number  of  cooperative  agreements 
funded  will  depend  on  the  quality  of 
proposals  received  and  the  amount  of 
funding  requested  Maximum  amount  of 
Federal  funds  awarded  for  any  one 
proposal  will  be  $100,000.  It  is 
anticipated  that  a  typical  award  would 
range  from  $25,000  to  $50,000. 

Eligible  Applicants 

Proposals  may  be  submitted  by  public 
or  private  colleges  or  universities, 
research  foundations  maintained  by  a 
college  or  university,  or  private 
nonprofit  organizations.  Under  the 
Lobbying  Disclosure  Act  of  1995,  an 
organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  501(c)(4))  which 
engages  in  lobbying  activities,  is  not 
eligible  to  apply 

Methods  for  Evaluating  am)  Karik'.ni? 
Applications 

Applications  will  be  evaluated  by  a 
panel  of  RBS  technical  experts. 
Applications  will  be  evaluated 
competitively  and  points  awarded  as 
specified  in  the  Evaluation  Criteria  and 
Weights  section  of  this  notice.  After 
assigning  points  upon  those  criteria, 
applications  will  be  listed  in  rank  order 
and  presented,  along  with  funding  level 
recommendations,  to  the  Administrator 
of  RBS,  who  will  make  the  final 
decision  on  awarding  of  agreements. 
Applications  will  then  be  funded  in 
rank  order  until  all  available  funds  have 
been  expended. 

RBS  reserves  the  right  to  make 
selections  out  of  rank  order  to  provide 
for  a  geographic  distribution  of  funded 
projects  With  respect  to  any  approved 
proposal,  the  amount  of  funding  and  the 
project  period  during  which  the  project 
may  be  funded  and  will  be  completed, 
are  subject  to  negotiation  prior  to 
finalization  of  the  cooperative 
agreement. 

Evaluation  Criteria  and  Weights 

RBS  will  initially  determine  whether 
the  submitting  organization  is  eligible 
and  whether  the  application  contains 
the  information  required  by  this  notice. 


Prior  to  tecfinical  examinaiion,  each 
proposal  will  be  reviewed  for 
responsiveness  to  the  funding 
solicitation.  Submissions  which  do  not 
fall  within  the  guidelines  as  stated  in 
the  solicitation  will  be  eliminated  from 
the  competition  and  will  be  returned  to 
the  applicant. 

After  this  initial  screening,  RBS  will 
use  the  following  criteria  to  rate  and 
rank  proposals  received  in  response  to 
this  notice  of  funding  availability.  The 
maximum  number  of  points  is  100.  Zero 
points  on  any  criteria  will  disqualify  the 
proposal. 

(1)  Relevance:  Focuses  on  an 
agricultural  or  nonagricultural 
cooperatives  serving  rural  areas  and 
demonstrates  a  c\eaT  relationship  with 
the  research  topics  contained  in  this 
notice  (maximum  20  points): 

(2)  Demonstrates  potential  to 
contribute  innovative  ideas  or  solutions 
to  identified  problems  or  issues 
(maximum  20  points): 

(3)  Shows  capacity  for  broad 
applicability  in  facilitating  new  or 
improved  cooperative  development  or 
new  or  improved  cooperative 
approaches  (maximum  15  points); 

(4)  Outlines  a  sound  plan  of  work  and 
appropriate  methodology  to  accomplish 
the  stated  objective  of  the  research 
(maximum  15  points); 

(5)  Adequately  documents  the  need 
for  and  clearly  defines  the  objectives  of 
the  research  (maximum  10  points); 

(6)  Demonstrates  cost  effectiveness 
(maximum  10  points); 

(7)  Identifies  qualified  resources  and 
personnel,  including  a  demonstrated 
track-record  of  similar  research 
(maximum  10  points). 

Deliverables 

Upon  completion  of  the  project, 
recipients  will  deliver  the  results  of  the 
research  to  RBS.  in  the  form  of  a 
document  of  publishable  quality, 
accompanied  by  afl  applicable 
supporting  data.  Publishable  documents 
include,  but  are  not  limited  to, 
manuscripts,  videotapes,  or  software,  or 
other  media,  as  may  be  identified  in 
approved  proposals.  RBS  retains 
publishing  rights  to  such  documents,  as 
well  as  rights  to  any  raw  or  preliminary 
data  collected  as  part  of  the  project. 

Content  of  a  Proposal 

A  proposal  should  contain  the 
following: 

(1)  Form  SF-424.  "Application  for 
Federal  Assistance." 

(2)  Form  SF-424A.  "Budget 
Information — Non -Construction 
Programs.  ' 

(3)  Form  SF-424B,  "Assurances — 
Non-Construction  Programs." 
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(4)  Form  AD-W47.  "Certification 
Regarding  Debarment.  Suspension,  and 
Other  Responsibilitv  Matters." 

(5)  Form  AD-W4'9.  "Certification 
Regarding  Drug-Free  Workplace 
Requirements." 

(6)  Table  of  Contents  For  ease  of 
locating  information,  each  proposal 
must  contain  a  detailed  Table  of 
Contents  immediately  following  the 
required  forms  The  table  of  Contents 
should  include  page  numbers  for  each 
component  of  the  proposal  Pagination 
should  begin  immediately  following  the 
Table  of  Contents 

(7)  Protect  Summary  A  summan  of 
the  Project  Proposal,  not  to  exceed  one- 
page  should  include  the  following:  title 
of  the  pro.iect.  names  of  principal 
investigators  and  applicant 
organization;  and  a  description  of  the 
overall  goals  and  relevance  of  the 
project. 

(8)  Project  Proposal  The  application 
must  contain  a  narrative  statement 
describing  the  nature  of  the  proposed 
research  The  Proposal  must  include  at 
least  the  following, 

(i)  Pro)ect  Title.  The  title  of  the 
proposed  proiect  must  be  brief,  yet 
represent  the  major  thrust  of  the  project. 

(ii)  Project  Leaders  List  the  names 
and  contact  information  for  the 
principal  investigators  Minor 
collaborators  or  consultants  should  be 
so  designated  and  not  listed  as  principal 
investigators 

(ill)  Need  for  the  Project  A  concisely 
worded  rationale  for  the  research  must 
be  presented.  Included  should  be  a 
summarization  of  the  body  of 
knowledge  {literature  review)  which 
substantiates  the  need  for  the  research 
The  need  for  the  proposed  research 
must  be  clearly  and  directly  related  to 
the  facilitation  of  new  or  improved 
cooperative  development  or  new  or 
improved  cooperative  approaches. 

(iv)  Objectives  of  the  Project.  Discuss 
the  specific  obiectives  of  the  pro)ect  and 
the  impact  of  the  research  on  end-users 

(v)  Procedures.  Discuss  the 
hypotheses  or  questions  being  asked 
and  the  methodology  or  approach  to  be 
used  sn  carrying  out  the  proposed 
research  and  accomplishing  the 
objectives.  A  description  of  any 
subcontracting  arrangements  to  be  used 
in  carrying  out  the  protect  must  be 
included. 

(vi)  Time  Table.  A  tentative  schedule 
for  conducting  the  major  steps  of  the 
research  must  be  included. 

(vii)  Expected  Output,  Describe  how 
the  results  will  be  presented  and 
disseminated 

(viii)  Coordination  and  Management 
Plan.  Describe  how  the  proiect  will  be 
coordinated  among  various  participants 


and  the  nature  of  the  collaborations. 
Describe  plans  for  management  of  the 
project  to  ensure  its  proper  and  efficient 
administration.  Describe  scope  of  RBS 
involvement  in  the  proiec! 

(9)  Personnel  Support.  To  assist 
reviewers  m  assessing  the  competence 
and  experience  of  proposed  principal 
investigators,  the  foliowmg  must  be 
included  for  each, 

(i)  estimated  time  commitment  to  the 
project; 

(ii)  a  one-page  curriculum-vitae; 

(iii)  a  chronological  list  of  all 
publications  during  the  past  five  years. 

What  To  Submit 

.\n  original  and  two  copies  must  be 
submitted  in  one  package. 

When  and  Where  To  Submit 

Proposals  must  be  received  by  close  of 
business  on  June  30,  1998,  Proposals 
must  he  sent  to  Dr  Thomas  H  Stafford. 
Director,  Cooperative  Marketing 
Division,  Rural  Business-Cooperative 
Ser\ice,  USDA.  Stop  3252   Room  4204, 
1400  Independence  Avenue  S\V. 
Washington.  D.C.  20250-3252. 

Other  Federal  Statutes  and  Regulations 
That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  proposals 
considered  for  review  and  to 
cooperative  agreements  awarded  These 
include  but  are  not  limited  to 

7  CFR  part  15.  subpart  A — LSD  A 
implementation  of  Title  VI  of  the  Qvil 
Rights  .^ct  of  1964.  as  amended. 

-  CFR  part  3015— USDA  Uniform 
Federal  .'\ssistance  Regulations. 

7  CFR  part  3018— USDA 
implerfientation  of  New  Restrictions  on 
Lobbying. 

7  CFR  part  3019— Uniforni 
Administrative  Requirements  for  Grant 
.^.greements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other 
Nonprofit  Organizations 

7  CFR  part  3051— Audits  of 
Institutions  of  Higher  Education  and 
Other  .Nonprofit  Institutions 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  Agency 
announces  its  intention  to  seek  Office  of 
Management  and  Budget  (OMB) 
approval  of  new  reporting  and 
recordkeeping  requirements  These 
requirements  have  been  approved  by 
emergency  clearance  by  O.MB  under 
OMB  Control  Number  b570-<j028 

Approximately  $1.9  million  in 
cooperative  agreement  funds  has  been 
allocated  from  FY  1998  appropriations 
for  programs  administered  t)\  L'SD.-\  ' 
Rural  Business-Cooperative  Service 


(RBS)  to  encourage  research  related  to 
rural  cooperatives.  The  funds  will  be 
available  to  institutions  of  higher 
education  or  nonprofit  organizations  for 
research  on  critical  issues  vital  to  the 
development  and  sustainability  of 
cooperatives  as  a  means  of  improving 
the  quality  of  life  in  America's  rural 
communities.  Among  others,  these 
issues  include: 

(1)  The  appropriate  role  of 
cooperatives  in  fostering  rural 
development; 

(2)  The  role  of  cooperatives  in  filling 
the  farm  income  safety  net  "void" 
created  by  the  reduction  or  elimination 
of  price  support  programs; 

(3)  The  role  of  cooperatives  in  an 
increasingly  global  environment; 

(4)  The  role  of  cooperatives  in  highly 
integrated  agricultural  industries; 

(5)  Effective  structures  and  op>erations 
for  agricultural  bargaining  associations; 

(6)  The  role  of  cooperatives  in  low- 
resource  areas. 

(7)  Barriers  to  small  and  new  farmer 
membership  in  agricultural  marketing 
cooperatives. 

(8)  Cooperation  as  a  tool  for  small- 
farmer  use  of  farmers  markets. 

(9)  Models  for  shared  or 
coof)eratively-owrned  agricultural 
production  inputs. 

The  funds  will  be  awarded  on  a 
competitive  basis  using  specific 
selection  critena. 

Public  Burden  in  this  Notice 

At  this  lime.  Lne  Agency  is  requesting 
OMB  clearance  of  the  following  burden: 

Form  SF-424,  ', Application  for  federal 
Assistance." 

This  application  is  used  by  applicants 
as  a  required  face  sheet  for  applications 
for  federal  funding. 

Form  SF-424.\.  "Budget  Information — 
Non  Construction  Programs 

This  form  must  be  completed  by 
applicants  to  show  the  project's 
anticipated  budget  breakdown  in  terms 
of  expense  categories  and  division  of 
Federal  and  non-Federal  sources  of 
funds 

Form  SF-424B.    .Assurances  Non- 
Construction  Prt^rams" 

This  form  must  be  completed  by  the 
applicant  to  provide  the  Federal 
government  certain  assurances  of  the 
applicant's  legal  authority  to  apply  for 
Federal  assistance  and  financial 
capabihty  to  pay  the  non-Federal  share 
of  project  costs.  The  applicant  also 
assures  compliance  with  various  legal 
and  regulatory  requirements  as 
described  in  the  form. 
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Project  Proposal 

The  applicant  must  submit  a  project 
proposal  containing  the  elements 
described  in  the  notice  and  in  the 
format  prescribed.  The  elements  of  the 
proposal  are: 

(1)  Table  of  Contents:  For  ease  of 
locating  information,  each  proposal 
must  contain  a  detailed  Table  of 
Contents  immediately  following  the 
required  forms.  The  Table  of  Contents 
should  include  page  numbers  for  each 
component  of  the  proposal.  Pagination 
should  begin  immediately  following  the 
Table  of  Contents. 

(2)  Project  Summary.  A  summary  of 
the  Project  Proposal,  not  to  exceed  one- 
page  should  include  the  following:  title 
of  the  project;  names  of  principal 
investigators  and  applicant 
organization;  and  a  description  of  the 
overall  goals  and  relevance  of  the 
project. 

(3)  Project  Proposal:  The  application 
must  contain  a  narrative  statement 
describing  the  nature  of  the  proposed 
research.  The  Proposal  must  include  at 
least  the  following: 

(i)  Project  Title.  The  title  of  the 
proposed  project  must  be  brief,  yet 
represent  the  major  thrust  of  the  project. 

(ii)  Project  Leaders.  List  the  names 
and  contact  information  for  the 
principal  investigators.  Minor 
collaborators  or  con.sultants  should  be 
so  designated  and  not  listed  as  principal 
investigators. 

(iii)  Need  for  the  Project.  A  concisely 
worded  rationale  for  the  research  must 
be  presented.  Included  should  be  a 
summarization  of  the  body  of 
knowledge  (literature  review)  which 
substantiates  the  need  for  the  research. 
The  need  for  the  proposed  research 
must  be  clearly  and  directly  related  to 
the  facilitation  of  new  or  improved 
cooperative  development  or  new  or 
improved  cooperative  approaches. 

(iv)  Objectives  of  the  Project.  Discuss 
the  specific  objectives  of  the  project  and 
the  impact  of  the  research  on  end-users. 

(v)  Procedures.  Discuss  the 
hypotheses  or  questions  bemg  asked 
and  the  methodology  or  approach  to  be 
used  in  carrying  out  the  proposed 
research  and  accomplishing  the 
objectives.  A  description  of  any 
subcontracting  arrangements  to  be  used 
in  carrying  out  the  project  must  be 
included. 

(vi)  Time  Table,  A  tentative  schedule 
for  conducting  the  major  steps  of  the 
research  must  be  included. 

(vii)  Expected  Output.  Describe  how 
the  results  will  be  presented  and 
disseminated. 

(viii)  Coordination  and  Management 
Plan.  Describe  how  the  project  will  be 


coordinated  among  various  participants 
and  the  nature  of  the  collaborations. 
Describe  plans  for  management  of  the 
project  to  ensure  its  proper  and  efficient 
administration.  Describe  scope  of  RBS 
involvement  in  the  project. 

(4)  Personnel  Support.  To  assist 
reviewers  in  assessing  the  competence 
and  experience  of  proposed  principal 
investigators,  the  following  must  be 
included  for  each: 

(i)  estimated  time  commitment  to  the 
project; 

(ii)  a  one-page  curriculum-vitae; 

(iii)  a  chronological  list  of  all 
publications  during  the  past  five  years. 

Use  of  Funds 

Changes  in  approved  goals  and 
objectives,  project  leadership,  or  project 
time  line  must  be  submitted  to  the 
Deputy  Administrator  of  Cooperative 
Services  ami  annmvHfl  in  writing. 

Reporting  Kitjuiit>ini'iiis 

Funding  recipients  will  be  required  to 
submit  written  project  performance 
reports  on  a  quarterly  basis.  The  project 
performance  reports  will  include,  but 
are  not  limited  to:  (1)  A  comparison  of 
actual  accomplishments  to  established 
objectives:  (2)  reasons  established 
objectives  were  not  met;  (3)  problems, 
delays,  or  adverse  conditions  which  will 
materially  affect  attainment  of  planned 
project  objectives;  (4)  objectives  for  the 
next  reporting  period;  and  (5)  status  of 
compliance  with  an  special  conditions 
on  the  use  of  awarded  funds. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  is  estimated  to 
range  from  15  minutes  to  15  hours  per 
response.  , 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  per 
Respondent:  5. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,280  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks. 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  at  (202)  720-3158. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  to 
collect  the  required  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 


clarity  of  the  infonnation  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized,  included  in  the  request  for 
OMB  approval,  and  will  become  a 
matter  of  public  record.  Comments  may 
be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
D.C.  20503.  and  to  Michele  Brooks, 
Regulations  and  Paf)erwork 
Management  Branch.  U.S.  Department 
of  Agriculture.  Rural  Housing  Service, 
Stop  0743.  Room  634S-S   1400 
Independence  Avenue  S  W 
Washington,  D.C.  20250-0743. 

Dated  April  28.  1998. 
Dayton  ).  Watkins, 

Administrator,  Rural  Business — Cooperative 
Service 
(FR  Doc  98-12463  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Kufdi  Uuiilies  bervice,  USDA. 
action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Papenvork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service's  (RUS)  invites 
comments  on  these  information 
collections  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
-•'<  ►■ivt-ri  hv  'm!v  n.  1«>98 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  )r..  D:rpi  tur  ^'rf)^^ain 
Development  Reguiatur\  .\iiai\sis.  Rural 
Utilities  Service,  1400  Independence 
Ave.,  SW.,  STOP  1522,  Room  4036 
South  Building.  Washington.  IX:  20250- 
1522,  Telephone:  (202)  720-9550   F.\.X 
'202:  ■'20-4120 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  M  •,:  dk;f;nent  and  Budgets  (OMB) 
reguidiioi.  [5  CFR  1320)  impiementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub  L  104-13)  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
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r»:'cord keeping  activities  (see  5  CFR 
1320-8(dj),  This  notice  identifies 
information  collection  that  Rl'S  is 
submitting  to  O.MB  for  reinstatement 

C^omments  are  invited  on:  (a)  Whether 
this  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information:  fc) 
ways  to  enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology  Comments  may  be  sent  to 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service.  U.S.  Department 
of  Agriculture.  STOP  1522.  1400 
Independence  Ave  .  SW.,  Washington, 
DC  20250-1522   FAX:  (202)  720-^120 

Title:  Technical  Assistance  and 
Training  Grants. 

OMB  Control  Number  0572-0112. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  infonnation 
collection,  with  change  to  combine 
0572-0112  (Technical  Assistance  and 
Training  Grants)  and  0572-0113 
(Technical  Assistance  and  Training 
Grants,  Addendum  1  ) 

Abstract  The  Rural  Utilities  Service 
(RUS)  manages  programs  in  accordance 
With  the  Rural  Electrification  Act  (RE 
Act)  of  1936,  7  U.S.C.  901  et  seq.,  as 
amended,  and  as  prescribed  by  OMB 


Circular  A-129.  Policies  for  Federal 
Credit  Programs  and  Non-Tax 
Receivables. 

The  combination  of  this  regulation 
and  addendum  promulgates  the  policies 
and  procedures  to  provide  grants  to 
private  nonprofit  organizations  for 
technical  assistance  and'or  training 

Respondents:  Non-profit  institutions. 

Estimated  Number  of  Respondents: 
115. 

Estimated  Number  of  Responses  per 

Respondent  20.5 

Estimated  Total  Response  Hours: 
6.175  hours. 

Requests  for  copies  of  an  information 
collection  can  be  obtained  from  Gaii 
Salgado-Duff.  Program  Development 
and  Regulator}-  Analysis,  at  f202.i  20^- 
3660.  FAX:  (202)  720—1120 

.Ml  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  wiii 
also  become  a  matter  of  public  record. 

Dated  .'\pri:  30.  1998. 
WalJy  Beyer, 

.'idministrator.  Rural  Utilities  Service. 
jFRDoc  9a-l  2572  Plied  5-n-9S   R  45  am) 

BILUNG  CODE  S410-16-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation,  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Etepartment  of  Commerce 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §351.213  of  the 
Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213)  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation 

Opportunity  To  Request  a  Rpvjpw 

Not  idter  ihan  Uie  iasl  day  of  May 
1998,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
May  for  the  following  periods: 


Penod 


^ntioumptng  Duty  Proceedings 

Argentina  Rectangular  Cartxjn  Steel  Tubing,  A- 357-802 , 

Brazil:  Certain  Malleable  Cast  Iron  Pipe  Fittings,  A-351-505  _.. 

Brazil  Iron  Construction  Castings,  A-351-503  _ 

Brazil  Orange  Juice,  A-351-605 

Prance   Ball  Bearings,  A-427-801  

Prance  Cyiindncal  Roller  Bearings.  A-427-801   

Prance  Sphencal  Plain  Beanngs,  A-427-801   

Germany   Ball  Beanngs,  A-42&-801   „, 

Germany  Cyiindncal  Roller  Beanngs,  A-42&-801  „ 

Germany  Sphencal  Plain  Beanngs,  A-428-801  „ „ _ 

India  Pipes  and  Tubes.  A-533-502  „„ „ _ 

Italy   Ball  Beanngs.  A-475-801   „.. . . , ,....., 

Italy  Cylindrical  Roller  Beanngs,  A-475-801  ; 

Japan   Ball  Beanngs,  A-588-804  .^ „ 

Japan  Cement,  A-588-815  „ 

Japan  Cylindrical  Roller  Beanngs,  A-588-804  „ 

Japan  impression  Fabnc,  A-588-066 „ 

Japan   Polyvinyl  Alcohol,  A-588-836  „.. „ 

Japan   Spherical  Plain  Beanngs,  A-588-804  

Republic  of  Korea  Malleable  Cast  Iron  Pipe  Fittings,  Other  than  Grooved,  A-580-607 

Republic  of  Korea  DRAMS,  A-580-812 

Romania  Ball  Beanngs,  A-485-801   

Russia  Pure  Magnesium,  A-821-805 _ 

Singapore   Ball  Bearings,  A-559-801    „ _ 

Sweden  Ball  Bearings.  A-40 1-801  _. ... 

Sweden   Cylmdncat  Roller  Beanngs.  A— 401-801  


5/1/97-4/30/98 
5/1/97-4^30/98 
5/1/97-4A30/98 
5/1/97-4/30*^ 
5/1/97-4/30/98 
5/1/97-4/30/98 
5/1/97-4/30/96 
^1/97-4/30/98 
5/1  '9 ~ --4  '-ij  ^y 
S,'--9"  ^  H.J  .jt 

SI/97-4/30/98 
5/1/97-4/30/98 
5/1/97-4/30/98 
5/1/97-4A30»W 
5/1/97-4/30»«8 
5/1/97-4/3a«8 
5/1/97-4/30/98 
5/1/97-4/30IW 
5/1/97-4^30/98 
5/1/97-4AJ0/98 
5/1/97-4/30/98 
5/1/97-4/30/96 
5/1/97-4/30/98 
5/1/97-4/30/98 
5/1/97-4A30/98 
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Taiwan:  Certain  W«l<J«d  Cartwn  Steel  Pipe  &  Tubes,  A-583-008   

Taiwan  MalleaWe  Cast  Ircxi  PiQe  Fittings.  Other  Than  Grooved.  A-583-507 

Taiwan   Potyvinyl  AJcohd,  A-583-824   ~ 

The  People's  Repotttc  ot  China  Constructton  CastJngs.  A-570-502 

The  Peoples  Republic  ot  China  Polyvinyl  Alcohol.  A-570-S42  

The  People  s  Republic  ot  China  Pure  Magnesium.  A-570-832 

The  Ukraine  Pure  Magnesium,  A-823-806  „.^.^^^^~ 

The  United  Kingdom  Ball  Bearings.  A-412-801  

The  United  Kingdom  Cylindncal  RoHer  Beanngs.  A-412-flOI  . 

Turkey  Pipes  and  Tubes.  A-489-501  ^ ^..— „.. 

Countervailing  Duty  Proceedings 

Brazil-.  Certain  iron  Construction  Castings.  C-<i51-604  

Sweden  Viscose  Rayon  Staple  Fiber.  C-401-066 

Venezuela  Ferrosihoon.  C-307-808  

Suspension  Agreements:  Norte. 
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S1/97^tAJCV98 
&'1/97-4/3(y98 
5/1/97-4/30/98 
5/1/97-4/30/98 

5/1/97-4/30/98 
5/1/97-4/30/98 
5^1/97-^,30/98 
5/1/97-4/30/98 
5/1/97-4/30/98 
5/1/97-4/30/98 

1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 


In  accordance  with  351.213  of  the 
regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  In 
recent  revisions  to  its  regulations,  the 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
771(9)  of  the  Act.  an  interested  party 
must  specify  the  individual  producers 
or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 
Commerce  Regulations.  62  FR  27295. 
27424  (May  19.  1997)).  Therefore,  for 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Se<:r«tary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  mert:handise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
whirJi  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration.  Room  1870.  U.S. 
Department  of  Commerce.  1 4th  Street  k 
Constitution  Avenue,  N.W.. 
Washington.  DC.  20230  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping/Countervailing 
Enforcement.  Attention;  Sheila  Forbes, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 


S  351.303(n(l)(i)  of  the  regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 

list 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order.  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  May  1998  If  the 
Department  does  not  receive,  by  the  last 
day  of  May  1998.  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  lime  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated.  May  5.  1998. 
Maria  Harris  Tildoo. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration 

IFRDoc.  98-12442  Filed  5-11-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-688-824] 

Certain  Corrosion  Resistant  Cartx)n 
Steel  Flat  Products  F'om  Japan; 
Extension  of  Time  Limi!  tor  Preliminary 
Results  of  the  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 


action:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  antidumping 
duty  administrative  review. 

summary:  The  Department  of  Commerce 
(  "the  (Department"')  is  extending  the 
time  limit  for  the  preliminary  results  of 
die  review  of  certain  corrosion-resistant 
carbon  steel  flat  products  from  Japan. 
This  review  covers  the  period  August  1. 
1996  through  July  31.  1997. 

EFFECTIVE  DATE:  May  12.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dort-fi,  i  ;.eii    Ki)t«'rt  Huiiii»g  or  Stephen 
Jacques  at  202  482-0413.  482-3434  or 
482-1391.  respectively;  Office  of  AD/ 
CVD  Enforcement.  Group  III.  Impoil 
Administration.  Internationa!  Trade 
Administration.  U.S.  Department  of 
Commerce.  14lh  Street  and  Constitution 
Avenue.  NW,  Washington,  DC.  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  January  1.  1995.  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rounds  Agreements 
Act. 

Extension  of  Preliminary  Results 

The  Department  has  determined  that 
it  is  not  practicable  to  issue  its 
preliminary  results  within  the  original 
time  limit.  (See  Decision  Memorandum 
from  Joseph  A.  Spetrini.  Deputy 
Assistant  Secretary.  Enforcement  Group 
in  to  Robert  LaRussa.  Assistant 
Secretary  for  Import  Administration, 
May  5.  1998.)  The  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  August 
31.  1998  in  accordance  with  Section 
751(a)(3)(A)  of  the  Act. 

The  deadline  for  the  final  results  of 
this  review  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
results. 
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Dated   Mav  6.  1998. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Enforcement 
Group  III 

[FR  Etoc   98-12594  Filed  5-11-98.  8:45  am] 
BILUMG  CXX)£  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-605] 

Frozen  Concentrated  Orange  Juice 
From  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  lanuary  14,  1998,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  frozen 
concentrated  orange  juice  from  Brazil 
This  review  covers  two  producers/ 
exporters.  Branco  Peres  Citrus,  S.A  and 
CTM  Citrus.  S  .A   (formerly  Citro- 
pectina).  The  Department  terminated 
the  review  with  respect  to  another  firm, 
Citrovita  S  -A  See  Frozen  Concentrated 
Orange  juice  from  Brazil;  Preliminary 
Results  of  Administrative  Review; 
Termination  in  Part;  and  Intent  Not  to 
Revolce  in  Part,  63  FR  2202  (January  14. 
1998).  This  review  covers  the  period 
May  1.  1993,  through  April  30,  1994. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  have  based  our 
analysis  on  the  comments  received  and 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
rnvipw 

EFFECTIVE  DATE:  May  12.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Fabian  Rivelis  or  Irina  Ititin,  Office  .5, 
AD'CV'D  Enforcement.  Group  II.  Import 
Administration.  International  Trade 
Administration.  US  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230; 
telephone;  (202)  482-3853  or  (202)  482- 
0656,  respectively 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  14.  1998.  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  its 
preliminary  results  of  the  1993-1994 
administrative  review  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil  (62  FR  2202)  The  Department  has 
now  completed  this  administrative 


review,  in  accordance  with  seaion 
"51(a)  oftheTarifTAct  of  1930,  as 
amended  (the  Act). 

Applicable  Statute  and  Regulations 

The  Department  is  conduding  this 
administrative  review  in  accordance 
with  section  751  of  the  Act.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department  s 
regulations  are  in  reference  to  the 
provisions  as  thev  existed  on  December 
31, 1994. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  frozen  concentrated  orange 
juice  from  Brazil.  The  merchandise  is 
currently  classifiable  under  subheading 
2009.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS; 
The  HTSUS  subheading  is  provided  for 
convenience  and  for  customs  purposes 
The  written  description  remains 
dispositive 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  We  receued 
comments  only  from  Branco  Peres 
Citrus  S.A.  (Branco  Peres) 

Comment  J;  Calculation  of 
Comparison  Market  Commissions. 

For  the  preliminary  results,  the 
Department  based  foreign  marlcet  value 
(FMV)  on  the  applicable  minimum 
export  price  '  (MEP]  as  a  thi.'-d-countr\ 
offer  for  sale  where  no 
contemporaneous  third-country  sale 
existed.  In  cases  where  FMV  was  based 
on  the  MEP.  we  used  the  weighted 
average  of  the  charges  and  adiustments 
reported  for  actual  third-country  sales. 

According  to  Branco  Peres,  the 
Department  erred  in  calculating  a  single 
average  commission  amount  and 
applying  it  to  four  separate  MEPs  when 
calculating  FMV.  Branco  Peres  asserts 
that  this  methodology  understated  the 
amount  of  the  commission  that  it  would 
have  paid  if  the  merchandise  had 
actually  been  sold  at  the  MEP 
Specifically,  Branco  Peres  maintains 
that  the  commission  amount  would 
have  been  based  on  a  fixed  commission 
percentage  and  would  have  been  higher 
than  the  average  commission  used  by 
the  Department. 


■■  During  the  period  of  review,  the  minimum 
export  price  was  a  floor  price  set  by  the  Carteira  do 
Comercio  Exterior  de  Banco  ao  Brasil  (CACEX),  the 
export  department  of  the  Bank,  of  Brazil  .Minimum 
export  prices  were  based  on  the  price  of  FCOl  or, 
the  New  York;  Corton  Exchange  Because  tne  price 
movements  of  FCOl  on  the  hitures  rrwr».et  art 
irregular,  the  minimum  export  price  •■nii\  .have 
reraainec  the  same  or  may  have  cha.nged  several 
times  within  a  month. 


Branco  Peres  asserts  that  the 
calculation  of  the  single  average 
commission  amount  is  inconsistent  with 
the  calculation  of  U.S.  commissions. 
which  wfis  based  on  the  fixed 
commission  percentage  for  each  U.S. 
sale  Branco  Peres  maintains  that  the 
amount  of  both  the  third  country  and 
r  S  commissions  should  be  exactly  the 
same  because,  ir.  every  comparison,  the 
U.S.  price  was  exactly  the  same  as  the 
MEP  ,^ccordlng  to  Branco  Peres,  the 
Departments  use  of  inconsistent 
methodologies  not  only  results  in  an 
unfair  comparison,  but  also  generates  a 
dumping  margin  greater  than  de 
minimts.  Branco  Peres  asserts  that  the 
Department  should  correct  this  error  by 
deducing  from  FMW  a  commission 
amount  based  on  the  fixed  commission 
percentage 

Branco  Peres  also  argues  that  the 
L^epartment's  use  of  a  single  average 
commission  amount  for  the  period  of 
review  (PORj  violated  long-standing 
Department  policy.  Branco  Peres  states 
that  the  Department's  practice  in  the 
1993-1994  period  for  cases  from  Brazil, 
as  illustrated  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  from  Brazil.  58  FR  37091, 
37093  (July  9,  1993].  was  to  determine 
expenses  on  a  monthly  basis  because 
Brazil's  economy  experienced  hyper- 
'inflation  during  that  period  Therefore. 
Branco  Peres  asserts  that  the 
Department  must  calculate  expenses 
teased  on  the  actual  monthly  expenses  in 
effect  for  each  MEP  period. 

.Nonetheless.  Branco  Peres  argues  that 
if  the  Department  continues  to  use  a 
single  average  coitunission,  it  should 
revise  its  calculation  to  include  only 
those  commissions  related  to  sales 
which  were  contemporaneous  with  its 
U.S.  sales,  under  the  Department's  usual 
price-to-price  methodology  for 
administrative  reviews.  Branco  Peres 
notes  that  the  Department  calculated  a 
single  average  commission  based  on  the 
average  commission  expenses  related  to 
all  third-country  sales  to  the 
.Netherlands,  even  though  only  four  of 
those  sales  were  contemporaneous  with 
the  US  sales  in  question. 

DOC  Position  We  agree.  Our  review 
of  the  record  of  this  case  shows  that  a 
fixed  commission  rate  was  in  effect  for 
all  of  Branco  Peres  export  sales  during 
the  POR  and  that  the  payment  of  a 
commission  based  on  this  rate  is  Branco 
Peres'  normal  business  practice.  Our 
calculation  of  the  average  POR 
commissions  understated  the 
commissions  Bran;  c  Pe-es  would  have 
paid  if  It  nac  maae  the  s;;;e  at  the  MEP. 
Accordingly,  we  have  calculated 
commissions  bv  applying  the 


2».l  U. 
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commission  rate  to  the  MfcP.  This 
calculation  is  consistent  with  our 
calculations  for  Branco  Peres  in  the 
1992-1993  review,  where  the  MEP  was 
also  used  as  an  offer  for  sale  to  calculate 
FMV.  See  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Frozen  Concentrated  Orange 
Juice  from  Brazil.  62  FR  5798  (February 
7.  1997). 

Comment  2:  Revocation  of  the 
Antidumping  Duty  Order  With  Respect 
to  Branco  Peres. 

Branco  Peres  argues  that,  if  the 
Department  recalculates  its  comparison 
market  commissions,  the  Department 
should  revoke  the  antidumping  duty 
order  against  it  because  its  margin  in 
this  review  (1993-1994)  is  de  minimis. 
Branco  Peres  notes  that  its  margin  in  the 
1995-1996  review  was  zero,  and  no 
review  was  conducted  in  the 
intervening  year.  That  review  was 
terminated  because  both  Branco  Peres 
and  CTM  withdrew  their  reauests  for 
review  and  there  were  no  other  requests 
for  review  (see  Frozen  Concentrated 
Orange  Juice  from  Brazil:  Termination 
of  Antidumping  Administrative  Review. 
60  FR  53163  (October  12.  1995)).  Branco 
Peres  cites  section  351.222(d)  of  the 
Department  s  new  regulations, 
published  on  May  19,  1997.  which 
permits  revocation  af^er  the  Department 
has  conducted  reviews  in  the  first  and 
third  years  of  a  three-year  period  and 
has  found  zero  or  de  minimis  dumping 


margins.  Branco  Peres  states  t: 
Department's  rationale  not  to  n      •  •    t 
from  the  order  after  the  1995-1996 
review  period  no  longer  applies  because 
the  new  regulations  are  now  in  effect. 

Branco  Peres  asserts  that  it  is 
similarly  entitled  to  revocation  under 
section  353.25(a)  of  the  Department's 
old  regulations,  because  that  regulation 
required  only  that  the  company  under 
review  has  "sold  the  merchandise  at  not 
less  than  foreign  market  value  for  a 
period  of  at  least  three  consecutive 
years."  Branco  Peres  claims  that  it  meets 
this  requirement  because  in  the 
intervening  year  its  entries  were 
liquidated  at  a  zero  duty  deposit  rate. 
Branco  Peres  asserts  that  revocation 
now  does  not  contradict  the 
Departments  final  results  in  the  1995- 
1996  review,  where  the  Department 
stated  that  it  had  denied  revocation  for 
a  respondent  which  had  withdrawn 
from  the  second  period  of  review. 
Branco  Peres  notes  that  in  that  case  the 
Department  could  not  conclude  that  the 
respondent  in  question  had  exported  the 
merchandise  at  not  less  than  fair  value 
during  the  entire  three  year  period 
because,  in  the  intervening  year,  it  had 
entered  merchandise  at  deposit  rates 
that  were  greater  than  de  minimis.  See 
Frozen  Concentrated  Orange  Juice  from 
Brazil;  Final  Results  and  Termination  in 
Part  of  Antidumping  Duty 
Administrative  Review,  Revocation  in 


Hart  of  the  Antidumping  Duty  Order,  56 
FR  52510.  52512  (October  21, 1991) 

DOC  Position:  We  disagree.  The  new 
regulations  cited  by  Branco  Peres  did 
not  take  effect  until  June  19.  1997.  well 
after  the  initiation  of  the  1995-1996 
review.  In  addition,  although  it  does  not 
affect  the  result  here,  we  note  that  the 
instant  review  was  initiated  prior  to  the 
effective  date  of  the  new  regulations.  As 
stated  in  the  final  results  of  the  1995- 
1996  review,  the  Department  can 
conclude  that  a  producer  has  sold 
merchandise  at  not  less  than  fair  value 
for  three  consecutive  years,  within  the 
meaning  of  19  CFR  353.25(a).  only 
pursuant  to  administrative  reviews 
actually  conducted  for  each  of  the  three 
years.  See  Frozen  Concentrated  Orange 
Juice  from  Brazil:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  29328  (May  30,  1997) 
(1995-1996  FCOI  Review)  Because  no 
administrative  review  was  conducted 
for  the  intervening  1994-1995  period, 
we  cannot  make  this  conclusion. 
Accordingly,  we  have  determined  not  to 
revoke  the  antidumping  duty  order  with 
respect  to  Branco  Peres. 

1-  mal  Results  of  Review 

As  a  result  of  the  comments  received 
we  have  revised  our  preliminary  results 
and  determine  that  the  following 
margins  exist  for  the  period  May  1. 
1993,  through  April  30.  1994: 


Manutacturar/exportar 


Branco  Peres    .. 
CTM  Crtrus  S  A, 


Review  penoO 


5/1/9S-4/30«4 
5/1/93-4/30^4 


Percent 
margin 


0.18 
0.00 


The  Department  has  not  revoked  the 
antidumping  duty  order  with  respect  to 
either  Branco  Peres  or  CTM  Citrus  S.A. 
(CTM)  because  neither  Branco  Peres  nor 
CTM  has  demonstrated  three 
consecutive  years  of  sales  at  not  less 
than  FMV 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  Price  and  FMV  may  vary 
from  the  percentages  stated  above.  We 
have  calculated  a  company-specific 
duty  assessment  rate  based  on  the  ratio 
of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
made  during  the  POR  to  the  total  value 
of  subject  merchandise  entered  during 
the  POR.  The  rale  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  company  made  during  the 
POR.  The  Department  will  issue 


appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  FCOJ  from  Brazil,  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  Because 
a  subsequent  administrative  review  of 
Branco  Peres  has  been  completed,  the 
cash  deposit  rate  for  this  company  will 
continue  to  be  the  rate  calculated  in  that 
administrative  review  (see  1995-1996 
FCOJ  Review);  (2)  the  cash  deposit  rate 
for  CTM  will  be  the  calculated  margin 
in  the  final  results  of  this  administrative 
review,  as  stated  above;  (3)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (4)  if  the  exporter  is 


not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTTV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
win  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (5)  for  all  other 
producers  andyor  exporters  of  this 
merchandise,  the  cash  deposit  rate  will 
be  1.96  percent,  the  "all  others"  rate 
from  the  LTFV  investigation.  These  cash 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
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reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subiect  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
vdth  section  353  34(d)  of  the 
Department' s  regulations.  Timely 
notification  of  return/destruction  of 
.\PO  materials  or  conversion  to  judicial 
proiective  order  is  hereby  requested 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation 

This  administrative  review  and  notice 
are  in  accordance  with  section 
751(a)(1)(B)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated  May  5.  1998. 
Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 

Administration 

[FR  Doc  98-12446  Filed  S-n-98;  8  45  am) 

BILUNQ  COOC  M10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-122-814] 

Pure  Magnesium  From  Canada; 
Preliminary  Results  of  Antidumping 
Administrative  Review  and  Notice  of 
Intent  Not  To  Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  notice  of  intent  not  to  revoke  order 
in  part  of  pure  magnesium  from  Canada. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on  pure 
magnesium  from  Canada.  The  period  of 
review  is  August  1,  1996  through  July 
31,  1997,  This  review  covers  imports  of 
pure  magnesium  from  one  producer/ 
exporter 

We  have  preliminarily  found  that 
sales  of  subject  merchandise  have  not 
been  made  below  normal  value.  Further, 
we  intend  not  to  revoke  the  order  with 
respect  to  pure  magnesium  from  Canada 
produced  by  .Norsk  Hydro  Canada  Inc. 
If  these  preliminary  results  are  adopted 
in  our  final  results,  we  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties. 

Interested  parties  are  invited  to 
comment  on  the.se  preliminary  results. 
We  will  issue  the  final  results  not  later 


than  120  days  from  the  date  of 
publication  of  this  notice. 
EFFECTIVE  DATE:  May  12,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Zak 

Smith,  Import  Administration, 
International  Trade  .administration, 
L'.S.  Department  of  Commerce,  14th 
Street  and  Constitution  .^xenue,  N.W., 
Washmgton  D  C  20230.  telephone  (202) 
482-1279, 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  .A.ct  of  1930  ("the 
.A.ct")  by  the  Uruguay  Round 
Agreements  Act  ("UTIAA")  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerces  ("the 
Department's")  regulations  refer  to  the 
regulations,  codified  at  19  CFR  part  351 
(62  FR  27399,  May  19,  1997). 

Background 

The  Department  published  an 
antidumping  duty  order  on  pure 
magnesium  from  Canada  on  August  31, 
1992  (57  FR  39390).  On  August  4.  1997, 
the  Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  pure 
magnesium  from  Canada  (62  FR  41925) 
On  August  29,  1997,  a  producer/ 
exporter.  Norsk  Hydro  Canada  Inc. 
("NHCI")  requested  an  administrative 
review  of  its  exports  of  the  subject 
merchandise  to  the  United  Slates  for  the 
period  of  review  August  1,  1996, 
through  July  31,  1997  In  accordance 
with  19  CFR  351.221,  we  initiated  the 
review  on  September  25,  1997  The 
Department  is  now  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
pure  magnesium.  Pure  unwrought 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Granular  and  secondary 
magnesium  are  excluded  from  the  scope 
currently  classifiable  under  subheading 
8104.11.0000  of  the  Harmonized  Tariff 
Schedule  ("HTS")  The  HTS  item 
number  is  provided  for  convenience  and 
for  customs  purposes  The  written 
description  remains  dispositive 

Verification 

As  provided  in  section  751  Id)  of  the 
Act,  we  verified  information  provided 
by  the  respondent,  NHCI.  by  using  our 
standard  verification  procedures. 


including  on-site  examination  of 
relevant  sales  and  financial  records. 

Export  Price 

For  sales  to  the  United  States,  we 
used  export  price  (  "EP")  as  defined  in 
section  772(a)  of  the  Act  because  the 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation.  The  use  of 
constructed  export  prices  was  not 
warranted  based  on  the  facts  of  the 
record.  EP  was  based  on  the  packed 
dehvered,  duties  unp>aid  price  to 
unaffiliated  purchasers  in  the  United 
States  We  made  a  deduction  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  this 
included  the  foreign  and  U.S.  inland 
freight  expense 

.Normal  Value 

We  comparec  uie  aggregate  quantity 
of  home  market  and  U.S.  sales  and 
determined  that  the  Quantity  of  the 
compan\  s  sales  in  its  home  market  was 
more  than  five  pen  ent  of  the  quantity 
of  its  sales  to  the  I'  S  market. 
Consequently,  pursuant  to  section 
773(ai;i)iB)  of  the  .\c\  we  based  normal 
value  I   NV")  on  home  market  sales. 

We  made  adtustments  for  differences 
in  packing  m  accordance  w;th  sections 
773(aH6)(A!.  B(!!  of  the  Act   V\ealso 
made  adtustments  for  movement 
expenses  consistent  with  section 
7-3{a)(6)(Bj{ui  of  !he  Ad   for  inland 
freight  in  addition   we  made 
adtustments  for  differences  in 
circumstances  of  sale  ;   COS")  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Aa  and  19  CF'R  351  410.  We 
made  COS  adtustments  bv  deducting 
direct  selling  expenses  incurred  on 
home  market  sales  (credit  expenses)  and 
adding  U  S  diretrt  selling  expenses 
(credit  expensesj 

Revocation 

Pursuar.t  tc  19  CFP  3,si.222fb)(2). 
NHCI  requested  re\'CK:^tion  of  the 
antidumping  duty  order  in  part.  In 
accordance  with  19  CFR  351.222(e).  the 
request  was  ace  am  pan  iw:  ^> 
certifications  ma!  NHt.;i  ha.:  not  sold  the 
sub)ect  merchandise  at  less  than  normal 
value  dun.ng  Lhe  current  f)enod  of 
review  and  would  not  do  so  in  the 
future  NHCI  further  certified  that  it  sold 
the  subject  merchandise  to  the  United 
States  in  commercial  quantities  for  a 
period  of  at  least  three  consecutive 
years  NHCI  also  agreed  to  immediate 
reinstatement  of  the  antidumping  duty 
order,  as  long  as  any  exporter  or 
pi-oducer  is  subject  to  the  order,  if  the 
Department  concludes  that  NHQ, 
subsequent  to  the  revocation,  sold  the 
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subject  tnerchandise  at  less  than  normal 
value. 

On  October  22  and  November  6.  1997. 
the  petitioner  submitted  argumentation 
opposing  NHCIs  revocation  request.  On 
February  12.  1998.  the  Department 
established  a  process  for  the  submission 
of  factual  information  and  argument 
pertaining  to  the  issue  of  likelihood  of 
future  dumping. 

Interested  Party  Comments  on  Whether 
Future  Dumping  Is  Likely 

On  April  2  and  April  9.  1998.  NHQ 
and  the  petitioner  submitted  comments 
and  rebuttals,  respectively,  on  the  issue 
of  whether  it  is  likely  that  NHCI  would 
resume  dumping  if  the  Department 
granted  NHCIs  revocation  request 

Petitioner's  Arguments:  The  petitioner 
contends  that  NHCI  did  not  make  sales 
in  commercial  quantities  during  the  last 
three  consecutive  review  periods,  and 
thus  has  not  fulfilled  one  of  the 
revocation  requirements  under  the  new 
regulations.  In  this  case,  the  petitioner 
states  that  although  one  sale  during  a 
one-year  period  may  be  sufficient  for  the 
calculation  of  an  antidumping  margin,  it 
does  not  constitute  commercial 
quantities  for  the  relevant  product  and 
industry.  The  petitioner  also  argues  that 
the  dramatic  decline  in  NHCl's  sales 
ai^er  the  imposition  of  the  order  is 
indicative  of  NHCIs  Inability  to  make 
sales  in  the  United  States  without 
dumping. 

The  petitioner  made  comments  as  to 
the  condition  of  the  pure  magnesium 
market  as  well.  The  petitioner  argues 
that  the  hkelihood  that  NHQ  will 
resume  dumping  is  all  the  greater 
because  of  the  substantial  fall  and 
continuing  decline  in  magnesium  prices 
that  has  occurred  over  the  past  two 
years,  which  is  due  to  a  fundamental 
oversupply  in  the  global  market. 
According  to  the  petitioner,  this 
oversupply  will  be  exacerbated  in 
coming  years  as  new  production 
facilities  come  on  line  in  Canada 
(unrelated  to  NHCI)  and  in  third 
countries.  Furthermore,  NHCI  has  plans 
to  increase  its  own  production  capacity, 
which,  according  to  the  petitioner,  will 
contribute  to  the  oversupply  in  the 
global  market  and  thus,  likely  lead  to  a 
resumption  of  dumping.  In  response  to 
NHCIs  argument  that  it  is  focusing  on 
the  alloy  market,  the  petitioner  states 
that  greater  competition  in  magnesium 
products  along  with  supply  exceeding 
demand  will  pressure  NHCI  to  engage 
the  U.S.  pure  magnesium  market. 
Furthermore,  according  to  the 
petitioner,  if  NHCI  vigorously  enters  the 
U.S.  pure  magnesium  market  it  will  be 
facing  a  situation  where  pure 


magnesium  pnces  are  actually  on  the 
decline,  making  dumping  more  likely. 

Respondent's  Arguments:  NHCI 
argues  that  it  has  met  all  the  procedural 
requirements  for  revocation.  It  has  made 
the  proper  submissions  and 
certifications,  has  a  record  of  three  years 
of  U.S.  sales  at  not  less  than  normal 
value,  and  will  continue  to  trade  fairly 
and  abide  by  trade  laws  in  all  markets. 
In  response  to  the  petitioners 
allegations  with  res(>ect  to  commercial 
quantities.  NHCI  argues  that  the 
Department  has  stated  in  past  cases  that 
there  has  been  no  substantive  change  of 
the  revocation  policy  pursuant  to  the 
new  regulations,  and  thus  no  additional 
revocation  threshold  in  the  form  of  the 
certiHcation  of  sales  in  commercial 
quantities  has  been  created.  Rather, 
NHCI  states  that  the  DefMrtment  should 
give  great  weight  to  the  fact  that  it  has 
met  tne  Department's  requirement  of 
three  consecutive  years  without 
dumping,  all  based  on  bona  fide  sales. 

With  respect  to  the  likelihood  of 
future  dumping,  NHCI  argues  that  it  has 
no  incentive  to  engage  in  dumping  in 
the  U.S.  pure  magnesium  market 
because  it  has  a  stable  customer  base  in 
Canada  and  third  countries. 
Additionally,  it  has  no  incentive  to  shif^ 
production  from  alloy  magnesium  to 
pure  magnesium,  given  the  growth  in 
the  alloy  magnesium  market  While 
NHCl's  plaimed  plant  expansion  may 
give  It  the  ability  to  produce  more  pure 
magnesium  for  sale  in  the  U.S.  market, 
the  company  contends  that  the  planned 
expansion  is  for  the  alloy  magnesium 
market,  and  that  any  increases  in 
production  are  not  necessarily  targeted 
for  the  United  States.  Even  if  some  of 
the  new  production  capacity  were  for 
pure  magnesium,  NHQ  states  that  there 
has  been  growth  in  all  magnesium 
markets,  not  just  alloy.  NHQ  notes  that 
such  market  conditions  do  not  lend 
themselves  to  dumping 

NHQ  maintains  that  the  growth  in  the 
alloy  magnesium  market  accounts  for 
the  drop  off  in  NHQ's  U.S.  sales  of  pure 
magnesium.  In  support  of  its  position, 
NHCI  argues  that  the  Norsk  Hydro  group 
produces  the  subject  merchandise  in 
both  Canada  and  Norway,  yet  sales  from 
Norway  also  declined  during  the  same 
period,  despite  the  absence  of 
antidumping  duties  applicable  to 
Norwegian  imports.  NHCI  explains  that 
the  controlling  factor  for  these 
marketing  decisions  has  been  the 
growth  of  the  alloy  magnesium  market. 

D«>partment  Analysis 

Section  351.222(b)(2)  of  the 
Department's  regulations  states  that  the 
Secretary  may  revoke  an  order  in  jwrt  if 
the  Secretary  concludes  that:  (i)  the 


exporter  or  producer  has  sold  the 
merchandise  at  not  less  than  normal 
value  for  a  period  of  three  consecutive 
years:  (ii)  it  is  not  likely  that  the  person 
will  in  the  future  sell  the  merchandise 
at  less  than  normal  value:  and  (iii)  the 
person  agrees  in  writing  to  its 
immediate  reinstatement  in  the  order  if 
the  Secretary  concludes  that  dumping 
has  resumed  (see.  19  CFR  351.222(b) 
(1998)).  If  these  preliminarv'  results  are 
adopted  as  final  results.  NHCI  will  have 
met  the  first  criterion.  NHCIs  agreement 
to  its  immediate  reinstatement  in  the 
order  if  the  Secretary  concludes  that 
dumping  has  resumed  meets  the  third 
criterion.  Thus,  the  issue  is  whether  the 
evidence  supports  a  finding  that  it  is  not 
likely  that  NHCI  will  in  the  future  sell 
the  merchandise  at  less  than  normal 
value 

When  making  this  determination,  the 
Department  looks  at  all  relevant 
information  on  the  record  {see.  Brass 
Sheet  and  Strip  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  To  Revoke  Order  in  Part  (63  PR 
6519,  6523,  February  9,  1998) 
("Canadian  Brass  Sheet")).  When 
assessing  whether  a  company  is  not 
likely  to  sell  at  less  than  normal  value 
in  the  future,  the  lack  of  dumping  over 
the  course  of  three  years  can  be 
predictive  of  future  behavior  in  the 
absence  of  contrary  evidence  Where,  as 
was  done  here,  the  petitioner  maites  a 
compelling  argument  that  dumping  may 
occur  in  the  future  if  the  order  is 
revoked,  the  Department  mav  request 
and  consider  additional  relevant 
evidence  in  making  its  revocation 
decision.  As  we  stated  in  Canadian 
Brass  Sheet,  "the  Department  has 
considered,  in  addition  to  the 
respondent's  prices  and  margins  in  the 
preceding  periods,  such  other  factors  as 
conditions  and  trends  in  the  domestic 
and  home  market  industries,  currency 
movements,  and  the  ability  of  the 
foreign  entity  to  compete  in  the  U.S. 
marketplace  without  sales  at  less  than 
normal  value"  Id  See  also.  Brass  Sheet 
and  Strip  from  Germany:  Final  Results 
of  Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  in  Part  (61  FR  49727,  49730, 
September  23.  1996)  ("German  Brass 
Sheet"). 

Following  the  general  practice 
discussed  above,  we  closely  examined 
NHQ's  ability  to  compete  in  the  U.S. 
market  without  sales  at  less  than  normal 
value.  We  based  this  particular  analysis 
on  NHQ's  historical  sales  behavior, 
examining  in  particular  its  behavior 
prior  to  and  after  the  issuance  of  the 
antidumping  duty  order.  We  also 
analvzed  trends  and  conditions  in  the 
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U.S  and  Canadian  magnesium  markets. 
(For  a  further  discussion  of  the  factual 
background  to  our  decision,  see, 
Memorandum  to  Gary  Taverman  dated 
May  4,  1998  )  .As  discussed  below,  we 
preliminarily  find  that  the  evidence  on 
the  record  does  not  support  a 
conclusion  that  the  standard  for 
revocation  has  been  met  in  this  case. 

An  examination  of  the  historv  of 
NHCl's  U.S.  pure  magnesium  sales 
behavior  reveals  that  prior  to  the 
antidumping  order  NHCI  had  numerous 
U.S  pure  magnesium  customers  and 
sold  very  large  quantities  of  pure 
magnesium  'V'et,  after  the  investigation, 
in  which  the  Department  found  that 
NHCI  was  making  sales  at  less  than 
normal  value,  imports  of  pure 
magnesium  into  the  United  States 
essentially  stopped.  In  the  two  years 
after  the  imposition  of  the  antidumping 
order.  NHCI  made  no  sales  of  pure 
magnesium  into  the  United  States. 
Furthennore.  in  the  succeeding  three 
years  sales  were  negligible  (i.e..  for  each 
year,  .sales  were  less  than  one-half  of 
one  percent  of  the  sales  volume  made  in 
the  last  completed  fiscal  year  prior  to 
the  order)  The  severe  and  abrupt  drop- 
off in  sales  by  NHCI  after  the  order  is 
a  strong  indicator  that  the  company  is 
unable  to  sell  in  the  United  States 
without  engaging  in  dumping.  As  noted 
in  Crerman  Brass  Sheet,  "the  sharp 
decrease  in  volume  after  imposition  of 
the  order  suggest(sj  that  [the 

respondent!  has  difficulty  selling  [the 
subject  merchandise]  above  fair  value" 
(at  61  FR  49731)  Thus,  based  on  the 
virtual  abandonment  of  the  U.S.  pure 
magnesium  market  by  NHCI,  it  is 
reasonable  to  assume  that  the  company 
has  difficulty  selling  pure  magnesium  in 
the  United  States  at  or  above  normal 
value. 

In  order  for  the  Department  to  revoke 
the  antidumping  duty  order  with 
respect  to  NHCI,  the  record  evidence 
must  support  a  finding  that  it  is  not 
likely  that  the  company  will  sell  at  less 
than  normal  value  in  the  future.  As 
noted  above,  three  years  of  no  dumping 
is  normally  probative  as  to  a  company's 
future  pricing  practices  However,  this 
approach  assumes  the  company 
continues  to  participate  meaningfully  in 
the  U.S  market  In  this  case,  the  three 
years  in  question  are  characterized  by  a 
negligible  number  and  volume  of  sales 
by  NHCI  to  the  US.  market  and 
therefore  does  not  have  the  same 
probative  value. 

NHCI  states  that  the  decline  in  its  U.S. 
sales  is  not  due  to  its  inability  to  make 
sales  above  normal  value,  but  rather  due 
to  its  focus  on  the  alloy  magnesium 
market.  We  do  not  accept  this 
explanation  for  two  reasons.  First,  while 


we  recognize  the  recent  and  projected 
rapid  growth  rates  for  alloy  magnesium, 
we  find  it  extremely  difficult  to 
conclude  that  NHQ's  abrupt 
abandonment  of  the  US  market  for 
pure  magnesium  was  unrelated  to  the 
dumping  proceedings 

Second,  given  the  size  and 
importance  of  the  US   pure  magnesium 
market  and  NHQ's  continued  sales  of 
pure  magnesium  in  other  markets,  we 
are  not  convinced  that  NHCI  has 
permanently  changed  its  marketing  and 
sales  strategy  to  focus  solely  on  alloy 
magnesium   Although  the  company 
implies  that  it  has  little  interest  in  the 
U.S  market  for  pure  magnesium   we 
note  that  NHCI  maintains  significant 
sales  of  pure  magnesium  in  Canada  and 
third  countries  The  magnitude  of 
NHQ's  pure  magnesium  sales  in  Canada 
reflects  the  current  global  reality  of  a 
higher  demand  for  pure  than  alloy 
magnesium  The  higher  demand  for 
pure  magnesium  also  exists  in  the 
United  States.  US  consumption  of  pure 
magnesium  in  1996,  for  instance,  was 
nearly  triple  that  of  alloy  magnesium 
consumption.  Given  the  mix  of 
magnesium  products  (alloy  versus  pure) 
in  the  United  States  and  the  fact  that  the 
United  States  is  the  largest  market  in  the 
world  for  pure  magnesium,  it  appears 
likely  that  NHCI.  in  the  absence  of  the 
antidumping  duty  order,  would  seek  to 
reestablish  itself  in  the  US  pure 
magnesium  market 

Tnus,  based  on  the  above,  we 
preliminarily  conclude  that  the 
revocation  standard  has  not  been  met  in 
this  case  Therefore,  we  have 
preliminarily  determined  not  to  revoke 
the  antidumping  duty  order  with 
respect  to  pure  magnesium  from  Canada 
produced  by  NHCI. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  NHCIs 
margin  for  the  period  August  1,  1996. 
through  July  31.  1997,  is  zero. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Interested 
parties  may  also  request  a  hearing 
within  thirty  days  of  publication.  If 
requested,  a  hearing  will  be  held  37 
days  after  publication  Interested  parties 
may  submit  case  briefs  within  thirty 
days  of  publication.  Rebuttal  briefs, 
which  must  be  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  five  days  after  the  case  briefs.  The 
Department  will  issue  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
briefs,  within  120  days  from  the 
publication  of  these  preliminary  results. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this. 
administrative  review  for  all  shipments 
of  pure  magnesium  from  Canada 
entered,  or  withdravN-n  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
bv  section  751(a)(1)  of  the  Act:  (l)the 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  administrative 
review  (except  no  cash  deposit  will  be 
required  for  the  company  if  its 
weighted-average  margin  is  de  minimis, 
i.e  .  less  than  0  5  percent):  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 
value  investigation  or  a  previous  review, 
the  cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review ,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise,  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  21  percent, 
the  "all  others"  rate  established  in  Pure 
Magnesiurr.  from  Canada:  Amendment 
of  Final  Determination  of  Sales  At  Less 
Than  Fair  Value  and  Order  in 
Accordance  With  Decision  on  Remand 
(58  FR  62643.  November  29,  1993). 

This  notice  serves  as  a  preliminary 

reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  hquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretar\  s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  section  351.213. 

Dated  May  4,  1998. 
Robert  S  LaRussa. 

Assistan:  Sf^  rf! .'-.  lor  Import 

A  dministration. 

(FR  Doc  98-12595  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-122-82*,  A-63:V-814,  A-688-844.  A-6«0- 
830.  A-4«»-808,  A-683-8291 

Initiation  of  Antidumping  Duty 
Investigations   Stainless  Steel  Round 
Wire  from  Canada,  India.  Japan,  thd 
Republic  of  Korea,  Spain,  and  Taiwan 

AGENCY:  Import  Adiiiinistratioii. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  12.  1998. 
FO«  FURTMEB  INFORMATION  CONTACT: 
Thomas  Schauer  (Canada)  at  (202)  482- 
48,'>2;  Diane  Krawczun  (India)  at  (202) 
482-0198;  Edward  Easton  (Japan)  at 
(202)  482-1777;  Gabriel  Adler  (the 
Republic  of  Korea)  at  (202)  482-1442: 
Michael  Panfeld  (Spain)  at  (202)  482- 
0168;  or  Michelle  Frederick  (Taiwan)  at 
(202)  482-0186,  Import  Administration- 
Room  1870.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  published  in  the  Federal 
Register  on  May  19.  1997  (62  FR  27296). 

The  Petition 

On  March  27.  1998.  the  Department  of 
Commerce  ("the  Department")  received 
a  petition  filed  in  proper  form  by  the 
following  companies:  ACS  Industries, 
Inc.,  Al  Tech  Specialty  Steel  Corp., 
Branford  Wire  *  Manufacturing 
Company.  Carpenter  Technology  Corp., 
Handy  4  Harman  Specialty  Wire  Group. 
Industrial  Alloys.  Inc.,  Loos  &  Company, 
Inc..  Sandvik  Steel  Company.  Sumiden 
Wire  Products  Corporation,  and 
Techalloy  Company.  Inc.  ("the 
petitioners").  Sumiden  Wire  Products 
Corporation  is  not  a  petitioner  in  the 
Japanese  case,  and  Carpenter 
Technology  Corp.  and  Techalloy 
Company.  Inc..  are  not  petitioners  in  the 
Canadian  case.  The  Department 
received  numerous  supplemental 
submissions  throughout  the  month  of 
April.  1998. 

In  accordance  with  section  732(b)  of 
the  Act.  the  petitioners  allege  that 
imports  of  stainless  steel  round  wire 


( "SSRW  ■)  from  Canada.  India.  Japan, 
the  Republic  of  Korea  (Korea).  Spain, 
and  Taiwan  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Act.  and  that  such  imports 
are  materially  injuring,  or  threatening 
material  injury  to.  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  the  petition  on  behalf  of 
the  domestic  industry  because  they  are 
interested  parties  as  defined  in  section 
771(9)(C)  and  (D)  of  the  Act  and  they 
have  demonstrated  sufficient  industry 
support  (see  discussion  below). 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  product  covered  is  stainless  steel 
round  wire.  Stainless  steel  round  wire  is 
any  cold-formed  (/  e..  cold-drawn,  cold- 
rolled)  stainless  steel  product,  of  a 
cylindrical  contour,  sold  in  coils  or 
spools,  and  not  over  0.703  inch  (18  mm) 
in  maximum  solid  cross-sectional 
dimension.  SSRW  is  made  of  iron-based 
alloys  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  Metallic  coatings,  such 
as  nickel  and  copp>er  coatings,  may  be 
applied. 

The  merchandise  subject  to  these 
investigations  is  classifiable  under 
subheadings  7223.00.1015. 
7223.00.1030.  7223.00.1045. 
7223.00.1060.  and  7223.00.1075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  with  the  petitioners  whether 
the  propMJsed  scope  was  an  accurate 
reflection  of  the  product  for  which  the 
domestic  industry  is  seeking  relief.  The 
petitioners  indicated  that  the  scope  in 
the  jjetition  accurately  reflected  the 
product  for  which  they  are  seeking 
relief.  Consistent  with  the  preamble  to 
the  new  regulations  (62  FR  at  27323). 
we  are  setting  aside  a  period  for  parties 
to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments  by 
20  days  after  the  publication  of  this 
notice.  Comments  should  be  addressed 
to  Import  Administration's  Central 
Records  Unit  at  Room  1870.  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street.  N.W., 
Washington,  DC.  20230.  This  period  of 
scope  consultation  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  to  consult  with  parties  prior  to  the 


issuance  of  the  preliminary 
determinations 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
("ITC").  which  is  responsible  for 
determining  whether  the  domestic 
industry  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
Uke  product  in  order  to  define  the 
industry.  While  both  the  Department 
and  the  ITC  are  required  to  apply  the 
same  statutory  provision  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  domestic  like  product, 
such  differences  do  not  render  the 
decision  of  either  agency  contrary  to 
law.'  Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similaf  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition.  The 
domestic  like  product  referred  to  in  the 
petition  is  the  single  domestic  like 
product  defined  in  the  'Scope  of 
Investigation"  section,  above.  We 


'  See  Algoma  Steel  Corp..  Ud.  v.  United  States. 
6«a  F.  Supp.  639.  642-44  (OT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  Japan:  Final 
Determination.  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  56  FR  32376.  32380- 
Sl  (July  16.  19911 
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consulted  with  the  ITC.  the  U.S. 
Customs  Service,  and  petitioners  and 
have,  as  a  result  of  these  discussions, 
adopted  the  domestic  like  product 
definition  set  forth  in  the  petition. 

On  April  8.  1998,  the  ITC  presented 
us  with  information  indicating  that 
there  may  be  as  many  as  25  additional 
producers  of  the  domestic  like  product 
that  were  not  included  in  the  petition. 
On  April  9.  1998,  Central  Wire 
Industries  Ltd  and  Greening  Donald 
Co..  Ltd..  two  Canadian  producers  of 
subject  merchandise,  submitted  a  list  of 
47  non-petitioning  companies  that  they 
claimed  represented  U.S.  producers  of 
the  domestic  like  product.  See  Letter 
from  Central  Wire  Industries  Ltd.  and 
Greening  Donald  Co.,  Ltd.  to  the 
Secretary  of  Commerce  dated  April  9, 
1998  (the  Central  Wire  submission). 
Certain  of  these  companies  were 
included  in  the  list  of  non-petitioning 
producers  in  the  petition,  but  a  majority 
were  not  Because  there  was  a  question 
as  to  whether  petitioners'  met  the 
statutory  requirements  cited  above,  we 
exercised  our  statutory  discretion  under 
section  732(c)(1)(B)  to  extend  the 
deadline  for  determining  whether  to 
initiate  an  investigation  to  a  maximum 
of  40  days  from  the  date  of  filing  in 
order  to  resolve  this  issue.  See 
Memorandum  to  Joseph  A.  Spetrini 
from  Laurie  Parkhill  dated  April  16, 
1998.  We  also  invited  parties  to  identify 
any  other  potential  producers  of  the 
domestic  like  product. 

On  April  21,  1998,  the  petitioners 
provided  production  information 
concerning  42  of  the  then  64 
nonpetitioning  companies  that  had  been 
identified  as  potential  producers  by  the 
ITC,  the  Central  Wire  submission,  or  by 
the  petitioners  themselves  at  that  time. 
See  Letter  from  the  petitioners  to  the 
Secretary  of  Commerce,  April  21,  1998 
The  sources  of  this  production 
information  are  affidavits  from  co- 
counsel  for  the  petitioners,  stating  that 
they  have  contacted  each  of  the  42 
producers  and  have  received  the 
production  information  directly  from 
the  companies.  The  petitioners  also 
included  affidavits  from  co-counsel  for 
the  petitioners,  as  well  as  one  of  the 
petitioning  company  officials, 
indicating  that  certain  nonpetitioning 
companies  support  the  petition. 

On  April  21,  1998,  Central  Wire 
submitted  a  list  of  all  US  producers 
(including  the  petitioners)  that  it 
believed  produced  the  domestic  like 
product.  See  Letter  from  Central  Wire 
Industries  Ltd.  and  Greening  Donald 
Co.,  Ltd.  to  the  Secretary  of  Commerce. 
April  21,  1998.  While  most  of  these 
potential  producers  had  already  been 
identified,  there  were  several  potential 


producers  who  had  not  been  previously 
identified,  and  thus  were  not  included 
in  the  list  of  64  companies  provided  in 
the  petitioners'  April  21.  1998  letter. 

We  were  able  to  contact  all  but  one  of 
the  companies  identified,  and  based  on 
the  data  now  on  the  record,  we 
determine  that  the  petitioners  have 
established  industry  support  in 
accordance  with  the  statutory 
requirements  cited  above.  See 
Memorandum  from  Laurie  Parkhill  and 
Gary  Tavennan  to  Richard  W  Moreland 
dated  May  6,  1998.  Accordingly,  we 
determine  that  the  petition  is  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
,^ct. 

Export  Price  and  Normal  Value 

The  following  are  descnptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  our  decisions  to  initiate 
these  investigations  are  based  Should 
the  need  arise  to  use  any  of  this 
information  in  our  preliminary  or  finai 
determinations  for  purposes  of  facts 
available  under  section  776  of  the  Act 
we  may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

With  respect  to  sales  to  the  U.S. 
market,  the  petitioners  used  an  export 
price  (EP)  analysis  because  the 
producers  in  each  country  make  their 
first  sale  of  exports  to  unaffiliated 
importers.  The  petitioners  based  export 
prices  on  affidavits  based  on  call  reports 
and  price  quotes,  as  appropriate  The 
petitioners  calculated  EP  by  subtracting 
domestic  inland  freight  (except  in  the 
India  and  Taiwan  cases),  ocean  freight 
and  marine  insurance  (except  in  the 
Canada  case],  import  duties  (except  in 
the  India  case),  harbor  maintenance 
fees,  U.S.  merchandise  processing  fees, 
and  U.S.  inland  freight  (except  in  the 
Canada  and  India  cases).  The  data  for 
these  adjustments  was  based  on  market 
research,  U.S.  Customs  statistics, 
affidavits,  and  the  1997  import  duty 
rates.  The  petitioners  did  not  deduct 
dome,stic  inland  freight  in  the  Indian 
case  because  they  were  not  able  to 
obtain  such  data.  Although  the 
petitioners  did  not  explain  why  they  did 
not  deduct  domestic  inland  freight  in 
the  Taiwan  case,  we  note  that  this  will 
not  cause  the  dumping  margins  to  be 
overstated.  All  adjustments  not 
mentioned  abo\e  that  were  not  made  by 
the  petitioners  in  specific  cases  were 
due  to  the  terms  of  the  sales.  We 
restated  some  of  the  export  prices  in  the 
India  case  to  conform  with  the  affidavits 
the  petitioners  submitted.  See 
Memorandum  to  File  dated  April  16, 
1998. 


The  petitioners  based  normal  value 
(NV)  on  home  market  prices,  as 
obtained  by  market  research.  They 
adjusted  the  home  market  prices  by 
deducting  foreign  inland  freight  (except 
in  the  India  case  due  to  the  terms  of 
sale)  and  imputed  credit,  and  by  adding 
the  imputed  credit  calculated  on  the 
U.S  sale  (except  in  the  India  case). 
Though  the  petitioners  did  not  adjust 
for  imputed  credit  in  the  India  case,  we 
were  able  to  calculate  an  imputed  credit 
expense  for  that  case  and  did  deduct  it 
from  NV  See  .Memorandum  to  File 
dated  Apn!  16.  1998.  The  data  for  the 
adjustments  the  petitioners  made  to  NV 
were  based  on  market  research  and 
International  Financial  Statistics 
(published  by  the  International 
Monetary  Fund).  The  petitioners 
submitted  affidavits  to  support  their 
claims  regarding  packing  costs  in  the 
U.S  and  Japanese  markets.  However, 
there  was  no  adjustment  for  packing  in 
other  cases,  either  because  information 
was  not  available  for  a  country  or 
because  the  petitioners  assumed  that 
packing  costs  were  the  same  for  sales  to 
the  home  market  and  the  U.S.  market. 
There  is  no  public  evidence  available  to 
adjust  NV  for  the  differences  in  packing 
costs  between  the  U.S.  and  home 
markets  Furthermore,  our  experience  in 
steel  cases  generally  suggests  that  the 
packing  costs  of  export  sales  are  nearly 
always  gre-ater  than  or  equal  to  the 
packing  costs  of  domestic  sales,  because 
additional  precautions  are  usually 
necessary  to  protect  exported 
merchandise  (for  example,  from  rust) 
during  Its  longer  time  in  transit. 
Therefore,  we  conclude  that  not 
adjusting  for  differences  in  packing 
costs  is  conservative. 

Pursuant  to  sections  773(a)(4)  and 
773(e)  of  the  Act,  the  petitioners  also 
based  NV  for  sales  in  all  countries, 
except  Japan,  on  constructed  value  (CV). 
CV  consists  of  COM,  selling,  general  and 
administrative  expenses  (SG&A), 
packing  and  profit.  The  petitioners 
based  their  calculations  for  COM,  SGtA 
and  {jacking  on  costs  obtained  by 
market  research,  affidavits  from  the 
petitioning  companies'  officials,  and 
US  industry  data  compiled  by  the 
petitioners.  We  recalculated  the  CVs 
used  in  the  Canada,  India,  and  Taiwan 
cases.  The  nature  of  the  recalculations 
and  the  reasons  for  the  recalculations 
are  explained  in  Memoranda  to  File 
dated  April  16,  1998. 

Based  on  comparisons  of  EP  to  NV, 
the  petitioners  estimate  margins  of  2.18 
to  64.24  percent  in  the  Taiwan  case  We 
recalculated  the  estimated  margins  to  be 
2.38  to  40.48  percent  in  the  Canada 
case.  3.47  to  36.52  percent  in  the  India 
case.  2.02  to  29.58  percent  in  the  Japan 
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case.  J. 4b  to  bb  44  pen.unt  in  the  Korea 
case,  and  12.99  to  35.80  percent  in  the 
Spain  case, 

Initiation  of  Cost  Investigations 

Pursuant  to  section  773(b)  of  the  Act. 
the  petitioners  alleged  that  sales  in  the 
home  market  of  Canada.  India.  Korea, 
and  Taiwan  were  made  at  prices  below 
the  cost  of  production  (COP)  and. 
accordingly,  requested  that  the 
Department  conduct  a  country-wide 
sales-below-COP  investigation  in 
Canada.  India.  Korea,  and  Taiwan.  The 
Statement  of  Administrative  Action 
("SAA").  submitted  to  Congressin 
connection  with  the  interpretation  and 
application  of  the  Uruguay  Round 
Agreements,  states  that  an  allegation  of 
sales  below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  SAA. 
H.R.  Doc.  No.  316.  103d  Cong..  2d  Sess.. 
at  833  (1994).  The  SAA  states  at  833  that 
"Commerce  will  consider  allegations  of 
below-cost  sales  in  the  aggregate  for  a 
foreign  country,  just  as  Commerce 
currently  considers  allegations  of  sales 
at  less  than  fair  value  on  a  country-wide 
basis  for  purposes  of  initiating  an 
antidumping  investigation." 

The  statute  at  section  773(b)  states 
that  the  Department  must  have 
"reasonable  grounds  to  believe  or 
suspect"  that  below-cost  sales  have 
occurred  before  initiating  such  an 
investigation.  "Reasonable  grounds" 
exist  when  an  interested  party  provides 
speciTic  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices.  Based  upon  the  comparison  of 
the  adjusted  prices  from  the  petition  of 
the  foreign  like  product  in  Canada. 
India.  Korea,  and  Taiwan  to  the  COP 
calculated  in  the  petition  (and  adjusted 
in  the  Canada.  India,  and  Taiwan  cases 
as  described  in  Memoranda  to  File 
dated  April  16.  1998).  we  find 
"reasonable  grounds  to  believe  or 
suspect"  that  sales  of  these  foreign  like 
products  were  made  below  their 
respective  COP  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  the  requested  country-wide 
cost  investigation  for  Canada,  India. 
Korea,  and  Taiwan. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  SSRVV  from  Canada. 
India,  japan.  Korea.  Spain,  and  Taiwan 
are  being,  or  are  likely  to  be.  sold  at  less 
than  fair  value. 


Alle^dtiuns  and  tvidence  of  Material 
injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  The  allegations  of 
injury  and  causation  are  supported  by 
relevant  evidence  including  business 
proprietary  data  from  the  petitioning 
firms  and  U.S.  Customs  import  data. 
The  Department  assessed  the  allegations 
and  supporting  evidence  regarding 
material  injury  and  causation  and 
determined  that  these  allegations  are 
sufficiently  supported  by  accurate  and 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation. 

Initiation  of  Antidumping 
Investigations 

We  have  examined  the  petition  on 
SSRVV  and  have  found  that  it  meets  the 
requirements  of  section  732  of  the  Act. 
Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  SSRVV 
from  Canada,  India,  lapan,  Korea.  Spain, 
and  Taiwan  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value.  Unless  extended,  we  will 
make  our  preliminary  determinations 
for  the  antidumping  duty  investigations 
by  September  23. 1998. 

Distribution  of  Copies  ut  ih^^  F'ttitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  Canada.  India.  Japan. 
Korea.  Spain,  and  Taiwan.  We  will 
attempt  to  provide  a  copy  of  the  public 
version  of  each  petition  to  each  exporter 
named  in  the  petition  (as  appropriate). 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  June  1, 
1998,  whether  there  is  a  reasonable 
indication  that  imports  of  SSRW  from 
Canada,  India,  Japan,  Korea.  Spain,  and 
Taiwan  are  causing  material  injury,  or 
threatening  to  cause  material  injury,  to 
a  U.S.  industry.  Negative  FTC 
determinations  will  result  in  the 
particular  investigations  being 
terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 


ki<  hard  VN    Morfland 

Acting  Assistant  Secretary.  Import 

Administration. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Wisconsin-Madison; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

I  his  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC. 

Docket  Number:  97-106  Applicant: 
University  of  Wisconsin-Madison, 
Madison,  WI  53706-1490.  Instrument: 
Length  Controller  and  Force  Transducer 
System,  Models  308B  and  403A. 
Manufacturer:  Aurora  Scientific, 
Canada.  Intended  Use:  See  notice  at  63 
FR  5504,  February  3,  1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  measurement  of  the  contractile 
force  of  muscle  cells  by  mechanically 
deforming  the  length  of  the  muscle 
fiber.  The  National  Institutes  of  Health 
advised  April  27,  1998  that  (1)  this 
capability  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  98-12445  Filed  5-11-98;  8:45  am) 

BILLJNQ  COOE  3B10-OS-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
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Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAAj 

Title:  Channel  Islandr,  National 
Marine  Sanctuan,-  Boater'Diver  Survey. 

Agency  S'umher:  N/A. 

OMB.Vumher.  N/A. 

Type  of  Request  New  Collection. 

Burden; 650  hours 

Number  of  Respondents:  3,400 

Avg.  Hours  Per  Response:  Ranges 
between  10  and  15  minutes  depending 
on  the  survey. 

Needs  and  Uses:  This  will  be  survey 
of  boating  and  diving  user  groups  at 
marinas  from  Santa  Barbara  through  Los 
Angeles,  California  The  survey  of  users 
will  collect  demographic  information  on 
Sanctuar\-  users,  determine  their 
knowledge  about  and  attitudes  toward 
the  Sanctuan, .  how  they  receive 
information,  and  their  level  of  interest 
in  current  or  future  educational 
programs  offered  by  the  Sanctuar\   The 
information  will  be  used  to  help 
develop  education  programs  and  to 
provide  baseline  data  on  users  and  uses 
of  Sanctuarv  resources  to  help  in  the 
review  and  re-vvrite  of  the  Sanctuan*' 
management  plan   Business  owners  will 
also  have  an  opportunity  to  provide 
information  that  will  be  incorporated 
into  a  directory  of  available  services. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Roslker 
(202) 395-3897. 

Copies  of  the  above  collection 
proposal  can  be  obtained  by  calling  or 
v\Titing  Linda  Engelmeier.  DOC  Forms 
Clearance  Officer,  (202)  482-3272. 
Department  of  Commerce.  Room  5327. 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  the  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room.  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington.  DC  20503. 

Dated   Mav  6   1998. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Orgunization. 
(FR  Doc.  98-12599  Filed  5-1 1-98  a  45  am) 

BILUNQ  COOE  3SiO-0«-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Collection;  Comment 
Request 

TfTLE:  Western  Alaska  Community 
Development  Quota  Program. 

SUMMARY:  The  Department  of 

Commerce,  as  pari  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and'or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  {44  U,S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  luly  13,  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327,  14th  and 
Constitution  Avenue.  NW,  Washington 
DC  20230 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Sally  Bibb.  Sustainable 
Fisheries  Division.  NMFS  Alasl^a 
Region.  PC)  Box  21668,  luneau,  .Alaska 
99802,  telephone  (907)  .S86-7389. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Marine  Fisheries  Service 
(NMFS)  is  requesting  renewal  of  OMB 
approval  of  the  information  collection 
requirements  supporting  the  Western 
.MasKB  Community  Development  Quota 
(CDQ)  Program  These  requirements  are 
found  in  50  CFR  679.  The  purpose  of 
the  CDQ  program  is  to  allocate  a  portion 
of  the  Bering  Sea  and  .Aleutian  Islands 
fishing  quotas  for  groundfish.  halibut, 
crab,  and  prohibited  species  to  Western 
Alaska  communities  to  assist  those 
communities  in  starting  arrd  supporting 
regionally-based  commercial  seafood  or 
other  fishery-related  businesses 

Communities  wishing  to  obtain  a  CDQ 
allocation  must  prepare  Community 
Development  Plans  Upon  receiving  an 
allocation,  CDQ  participants  must 
submit  reports  and  file  any  necessary 
amendments  to  their  plan.  Specific 
requirements  are  shown  in  the  estimates 
of  response  times  below 

In  addition  to  existing  requirements 
being  renewed,  the  clearance  request 
will  contain  four  proposed  additions  or 
revisions  to  the  requirements.  These  are 
a  new  CDQ  Deliverv  Report,  the 


collection  of  additional  information  in 
the  CDQ  Catch  Report,  a  requirement  for 
prior  notice  to  observers,  and  the 
collection  of  additional  information  in 
the  Community  Development  Plans 
(CDPs) 

Three  approved  requirements  are 
proposed  for  removal — the  CDQ  Check- 
In/Check-Out  Report,  the  CDQ  Permit, 
and  submission  of  Alaska  Department  of 
Fish  and  Game  (ADF&G)  fish  tickets. 
The  CDQ  permit  will  be  replaced  by  a 
request  for  an  inspection  of  the  observer 
sampling  station  (a  subset  of  the  original 
permit  information  requirement).  These 
three  elements  are  in  the  current 
information  collection  clearance 
because  they  were  contained  in  a 
proposed  rule  published  in  the  Federal 
Reiser  on  August  15. 1997  (62  FR 
43865).  However,  NMFS  has  either 
removed  these  elements  or  revised  them 
under  a  different  element  in  the  final 
rule. 

n.  Method  of  Cx)llect»on 

Respondents  would  comply  with 
requirements  set  forth  in  50  CFR  679. 
Forms  are  used  for  some  reports. 

Ill  Data 

OMB  Number:  0648-0269. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
333. 

Estimated  Time  Per  Response:  520 
hours  per  response  for  preparation  of 
the  Community  Development  Plans,  40 
hours  per  response  for  the  annual 
report,  20  hours  per  response  for  the 
annual  budget  report,  8  hours  per 
response  for  the  annual  budget  ' 
reconciliation  reports.  8  hours  per 
response  for  substantial  amendments,  4 
hours  per  response  for  technical 
amendments,  2  hours  per  response  for 
preparation  of  the  request  for  an 
inspection  of  the  observer  sampling 
station,  1  hour  per  response  for  the  CDQ 
delivery  report,  30  minutes  per  response 
for  a  CDQ  catch  report,  15  minutes  per 
response  for  printing  and  retaining  scale 
printouts  by  shoreside  processors,  2 
minutes  f>er  response  for  prior  notices  to 
the  obser\er  of  offloading  of  CDQ  catch 
at  the  shoreside  plant,  2  minutes  per 
response  for  prior  notices  to  the 
observer  of  CDQ  hauls  or  sets  on 
observed  vessels.  8  hours  per  response 
for  bin  certification  documents,  30 
minutes  per  response  for  changes  to  the 
list  of  CDQ  halibut  and  sablefish 
cardholders,  and  1  hour  per  respKinse  for 
changes  to  the  CDP's  hst  of  vessels  for 
halibut  and  sablefish  CDQ. 
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Estimated  Total  Annual  Burden 
Hours  4.950. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  capital  costs). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  6.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer.  Office 
of  Management  and  Organization. 
IFRDoc  9»- 12600  Filed  5-11-98;  8:45  ami 
MLLMO  COM  lSte-l>-# 


DEPARTMENT  OF  COMMERCE 

Na!i<  nai    ■■  Mdnic  and  Atmospheric 

Adrr'in,str?itiOn 

PK)p<  s+h!  Collection;  Comment 

TTTLE;  Involuntary  Child  and  Spousal 
Support  Allotments  of  NOAA  Corps 
Officers 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  buraen,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  13.  1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327.  14th  and 
Constitution  Avenue.  NW.  Washington 
DC  20230. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Steve  Eisenberg.  NOAA 
Commissioned  Personnel  Center.  1315 
East-West  Highway.  Silver  Spring.  MD 
20910-3282  (301-713-3453.  ext.  102). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Spouses,  ex-spouses,  or  children  of 
active  NOAA  Corps  officers  may  seek  ti 
obtain  involuntary  deductions  or 
allotments  from  an  officer's  pay  if  the 
officer  has  failed  to  make  periodic 
payments  under  a  support  order.  To 
obtain  such  an  allotment  the  person,  or 
that  person  s  attorney  or  agent  must, 
provide  a  certified  copy  of  the  support 
order,  information  identifying  the 
officer,  and  related  information. 

II.  Method  of  Collection 

No  form  is  used.  Respondents  follow 
the  procedures  detailed  in  15  CFR 
15.25, 

UI.  Data 

OMB  Number:  0648-0242. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents:  5. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  5. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  capital  expenditures 
required). 

I\'    Kr^iupst  for  Comnipnts 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  May  6.  1998. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization 

!FR  Doc  98-12601  Filed  S-11-98:  8:45  am) 

BILUNO  CODE  3&10-I3-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Collection;  Comment 
Request 

TITLE:  Marine  Fisheries  Initiative 
(MARFIN). 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  US  C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  13.  1998 
ADDRESSES:  Direct  all  written  comments 
!u  L.iida  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230 

FO«  FURTHER  INFORMATION  CX>NTACT: 
Requests  for  additiuriHi  uifumiation  or 
copies  of  the  information  collection 
instrument(s)  and  instruttions  should 
be  directed  to  EUie  Francisco  Roche 
State/Federal  Liaison  Office  (FSERx2). 
National  Manne  Fisheries  Ser\ice,  9721 
Executive  Center  Drive.  N..  St. 
Petprsbun;  F!  33702  (813)  570-5324. 
SUPPLEMENTARY  INFORMATION: 

1   .Abstract 

M.-\RFIN  is  a  competitive  Federal 
assistance  program  that  promotes  and 
endorses  programs  that  seek  to  optimize 
research  and  development  benefits  from 
U.S.  marine  fishery  resources  through     » 
cooperative  efforts  that  involve  the  best 
research  and  management  talents  to 
accomplish  priority  activities  This 
grant  program  is  described  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  (CFDA)  under  program 
11.433.  Marine  Fisheries  Initiative. 
Persons  seeking  grants  must  submit 
applications,  and  those  obtaining  grants 
must  submit  semi-annual  and  annual 
reports. 

n   .Method  of  Collection 

Standard  and  program  forms  are  used, 
supported  by  narrative  documentation 
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who.se  requirements  are  outlined  in 
annual  Fe<leral  Register  notices. 

111.  Data 

OMB  Number:  0648-0 175 

Form  Number:  SF^24 

Type  of  Review  Regular  submission. 

Affected  Public:  Individuals,  state  or 
local  governments;  businesses  or  other 
for-profit:  non-profit  institutions;  and 
small  businesses  or  organizations 

Estimated  \iimber  of  Respondents  60 
per  vear. 

Estimated  Time  Per  Response  4  hours 
for  applications,  1  hour  for  semi-annual 
reports,  and  1  hour  for  annua!  reports. 

Estimated  Total  Annual  Burden 
Hours  285  hours 

Estimated  Total  Annual  Cost  to 
Public:No  cost  to  the  public  other  than 
the  time  required  to  nil  out  the  forms. 

rV.  Request  for  Comments 

Comments  are  invited  on-  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (cj 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected,  and  td)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 

technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  6. 1998. 
Linda  Engelmeier. 

Departmental  F<,nns  Clearance  Officer.  Office 

of  Management  and  Organization 

IFR  Dor  98-12602  Filed  5-11-98.  8  45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Collection;  Comment 
Request 

th-le:  Monthly  Cold  Storage  Fish 
Report. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  papenvork  and 
respondent  burden,  invites  the  genera! 
public  and  other  Federal  agencies  to 


taice  this  opportunity  to  comment  on 
proposed  and' or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c){2){A)). 

DATES:  Written  comments  must  be 
subnu'ted  on  or  before  July  13.  1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Fomis  Clearance  Officer.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  .-Xvenue,  NW.  Washington 
DC  20230 

FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  mforinriuon  or 
copies  of  the  information  collection 
mstrumentisj  and  instructions  should 
be  directed  to  Barbara  K.  O'Bannon, 
Fisheries  Statistics  and  Economics 
Division  (F'STlj,  National  Marine 
Fisheries  Service,  1315  East-West  Hwy., 
Silver  Spring,  MD  20910.  (301)  713- 
2328 
SUPPLEMEhfTARY  INFORMATION: 

I.  Abstract 

These  data  are  collected  under 
authority  of  Section  742(d)  of  the  Fish 
and  Wildlife  Act  of  1956  as  amended 
(16  U.S.C.  742(A)-754)  and  under  the 
provisions  of  the  Magnuson-Stevens 
Fisher>-  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq]  as  amended 
Cold  storage  warehouses  are  asked  to 
report  on  the  quantity  of  fishery 
products  bv  species  held  in  cold  storage 
on  the  last  day  of  each  month.  Data  are 
needed  by  industry  for  orderly 
purchases,  sales,  distribution  and  price 
planning  for  fishery  products,  and  by 
NMFS  and  Fishery  Council  economics 
for  fishery  management  and 
development  purposes 

II.  Method  of  Collection 

Form  88-16  is  conducted  monthly  via 
a  survev  form  mailed  to  cold  storage 
warehouses. 

III.  Data 

OMB  .Mumber  0648-0015. 

Form  S'umber  88-16  Monthly  Cold 
Storage  Fish  Report 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Time  Per  Response:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours.  176. 

Estimated  Total  Annual  Cost  to 
Public  No  cost  to  the  public  other  than 
the  lime  required  to  fill  out  the  form. 


T\    Request  for  Comments 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  p>erformance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 

technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated  May  6,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organizadon. 
!FR  Dor   a»-i  2603  Filed  5-11-98;  8:45  am) 

BILLING  CODE   341 0-22 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ano  Atmosphenc 
Administration 

Proposed  Collection.  Comment 
Request 

TITLE:  Applications  and  Reports  for 
Ree.stration  as  a  Tanner  or  Agent. 
MMPA  Exemption  for  Alaska  Natives 
Subsistence. 

SUMMARY:  The  Department  of 
Commerce,  as  part  pf  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  13.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327,  14th  and 
Constitution  Avenue,  NW..  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  lor  aaciiona.  .information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Steven  Springer.  National 
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Marine  Fishorios  borvu^u,  Utiice  ol 
Enforcement,  8484  Georgia  Ave..  Suite 
415.  Silver  Spring.  Maryland.  20910. 
Telephone  (101) 427-2300 

SUPPLEMENTARV  INFORMATION: 

I.  Abstract 

Under  the  Marine  Mammal  Protection 
Act  (Act)  Alaskan  natives  may  take 
marine  mammals  only  for  subsistence 
purposes  or  for  creating  and  selling 
native  handicrafts.  The  possession  of 
marine  mammals  so  taken  are  limited  to 
natives  or  to  registered  agents  or 
tanners.  Agents  or  tanners  must  apply 
for  registration,  and  after  registration 
must  annually  submit  copies  of 
transaction  records.  The  information  is 
collected  to  (1)  grant  certain  members  of 
the  public  an  exemption  under  the  Act 
to  which  they  would  not  otherwise  be 
entitled,  and  (2)  to  manage  the  program 
and  provide  for  effective  law 
enforcement. 

II.  Method  of  Collection 

Respondents  will  meet  the 
requirements  set  forth  in  the  regulation. 
No  forms  will  be  used. 

III.  Data 

OMB  Number:  0648-0179. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for 
profit  organizations. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Time  Per  Response:  2.0  hrs. 

Estimated  Total  Annual  Burden 
Hours:  150. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  capital  expenditures). 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  also  will  become  a  matter  ol  put)lic 

record 

Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

(FR  Doc  98-12604  Filed  S-11-98;  845  ara| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Final  Certification  for  the  Combined 
Consolidation  andor  Automation  and 
Closure  of  80  Weather  Service  Offices 
(WSOs)  and  Consolidation  of  Two 
WSOs 


action:  Notice. 


summary:  On  May  6.  1998  the  Under 
Secretary  for  Oceans  and  Atmosphere 
approved  and  transmitted  14  office 
consolidation.  46  office  automation,  and 
80  office  closure  certifications  to 
Congress.  Pub.  L.  102-567  requires  that 
the  final  certifications  be  published  in 
the  Federal  Register. 
EFFECTIVE  DATE:  May  12,  1998. 
ADDRESSES:  Requests  for  copies  of  the 
final  certification  packages  should  be 
sent  to  Tom  Beaver.  Room  11426.  1325 
East-West  Highway.  Silver  Spring,  MD 
20910 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Beaver  at  301-713-0300  ext.  144. 
SUPPLEMENTARY  INFORMATION:  The  two 
consolidation  certifications  for  Astoria 
and  Wichita  Falls  were  proposed  in  the 
December  27.  1996  Federal  Register  and 
the  60-day  public  comment  period 
closed  on  February  25.  1997.  The 
remaining  80  certification  packages 
were  proposed  in  the  January  7,  1997 
Federal  Register  and  the  60-day  public 
comment  period  closed  on  March  10. 
1997.  Thirteen  timely  and  three  late 
public  comments  were  received 
pertaining  to  WSO  Astoria.  Individual 
public  comments  were  received 
pertaining  to  each  of  the  following 
WSOs:  Muskegon.  Michigan;  Rapid 
City,  South  Dakota;  Harrisburg. 
Pennsylvania;  Apalachicola.  Florida; 
and  Port  Arthur.  Texas.  Two  public 
comments  were  received  pertaining  to 
Athens.  Georgia  and  one  comment  was 
received  that  pertained  to  Pennsylvania 
sites  in  general.  These  comments  and 
responses  are  set  forth  here  for 
reference. 

Comment:  Thirteen  timely  and  three 
late  comments  were  received  from 
individuals  in  the  Astoria.  Oregon  area. 
Individuals  providing  comments 
included  Congresswoman  Elizabeth 
Furse.  State  Representative  Jackie 


iaylor,  benator  Lreorge  H.  Smith, 
Congressman  Earl  Blumenauer,  State 
Representative  Tim  Josi.  Sheriff  and 
Director  of  Emergency  Services  John  P. 
Raichl,  Airport  Manager  and  Director  of 
Operations  Port  of  Astoria  Ron  Larsen, 
and  Captain  and  President  Columbia 
River  Bar  Pilots  George  A.  Waer.  The 
main  concern  presented  by  all  ••■ 

individuals  was  the  loss  of  face  to  face 
interaction  with  National  Weather 
Service  (NWS)  personnel  and  the 
perceived  inability  to  forecast  for  the 
"unique"  weather  conditions  at  Astoria 
from  Portland. 

Response:  To  ensure  all  concerns 
were  addressed  and  understood,  the 
March  1997  Modernization  Transition 
Committee  (MTC)  meeting  was  held  in 
Astoria.  The  community  leaders  and 
anyone  else  concerned  with  NWS 
Modernization  actions  had  the 
opportunity  to  express  their  concerns  to 
the  Committee.  The  MTC  and  the  public 
in  attendance  listened  to  both  the  NWS 
management  from  Portland  and  the 
public.  The  major  topics  discussed 
during  the  six-hour  public  comment 
period  on  the  Astoria  Consolidation 
Certification  during  the  March  18,  1997 
meeting  are  summarized  below.  A  major 
concerns  surrounding  the  Astoria 
Consolidation  was  the  ability  of  the 
Portland  NEXRAD  Weather  Service 
Forecast  Office  (NWSFO)  to  provide 
information  on  the  Columbia  River  Bar 
and  offshore  marine  environment.  To 
address  these  concerns  the  NWS 
presented  the  following:  (1)  the  Portland 
office  has  access  to  all  data  that  the 
Astoria  office  did  and  access  to  data  that 
the  Astoria  office  never  had:  (2)  the 
Astoria  WSO  never  produced  the 
marine  forecasts,  these  products  have 
always  been  issued  from  Seattle  or 
Portland;  (3)  mariners  can  contact  the 
forecasters  in  Portland  directly  by 
phone;  and  (4)  an  Internet  home  page 
maintained  in  Portland  allows  ready 
access  to  current  weather  forecasts  and 
products  for  Oregon  and  the  coastal 
waters. 

The  ability  of  the  Portland  office  to 
recognize  rapid  changes  in  the  Atoria 
weather  was  questioned.  However,  the 
infrastructure  affecting  this  ability  has 
only  improved  since  services  were 
transferred  to  Portland.  The  more  timely 
and  robust  data  sets  of  the 
Modernization  (i.e.,  Doppler  radar,  high 
resolution  satellite  imagery  and 
continuous  surface  observations) 
provide  a  superior  platform  for  Portland 
to  monitor  rapid  leather  changes  than 
was  previously  present  in  the  Astoria 
office.  The  severe  weather  spotter 
volunteers  previously  used  by  Astoria 
are  still  in  place,  except  they  now  call 
Portland  when  severe  weather  threatens. 
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The  Portland  office  also  employs  two 
staff  from  the  .Astoria  WSO.  so  "local" 
expertise  is  available 

Since  Portland  is  serv  ing  a  larger 
metropolitan  area,  the  ability  of  the 
office  to  give  the  Astoria  community 
attention  was  challenged.  However, 
most  of  the  forecast  services  for  Astoria 
have  alwavs  come  from  Portland.  A 
result  of  the  Modernization  in  Oregon  is 
that  the  Portland  area  of  responsibility 
is  decreasing  substantially;  thus  more 
time  is  being  spent  on  Astoria  than 
before.  A  Warning  Coordination 
Meteorologist  and  Weather 
Coordination  Officer  are  assigned  to  the 
Portland  office  and  coordinate  with  the 
Astoria  office  to  ensure  everyone 
receives  adequate  attention.  Portland 
has  made  significant  service 
adjustments  in  the  NOAA  Weather 
Radio  (NWR)  and  marine  reports 
program  to  meet  the  Astoria  community 
needs,  and  will  continue  to  take  this 
approach  in  the  future.  After  hearing 
both  sides,  the  MTC  members 
determined  that  there  would  not  be  a 
degradation  of  services  associated  with 
this  proposed  Consolidation 
certification.  However,  the  MTC 
recognized  potential  future  degradation 
of  services  associated  with  Automation 
and  Closure  certification  and  made  the 
following  recommendation: 

The  Portland  WFO  will  work  with  the 
Astona  WCO  and  the  community  to  define 
the  remaining  concerns  and  develop  and 
implement  procedures  to  ensure  degradation 
of  service  does  not  occur.  The  issues 
identified  by  the  committee  include,  but  are 
not  limited  to.  the  need  to  ensure  the 
adequacy  of  ASOS  augmentation,  the 
availability  of  consultation  concerning  nver 
bar  forecasts,  and  the  implementation  of 
special  procedures  during  extreme 
conditions.  In  addition,  the  Committee  has 
determined  that  a  data  buoy  in  proximity  to 
the  bar  is  essential  However,  the 
charactenstics  of  Data  Buoy  46029  are  not 
adequate  to  provide  needed  services. 

The  Committee  agreed  to  pay  careful 
attention  to  future  actions  concerning 
the  Astoria  office  and  requested  follow- 
up  briefings  from  the  NWS  at  future 
meetings.  The  MTC  also  encouraged  the 
public  to  keep  them  advised  through 
public  comments.  Both  the  public  and 
the  NWS  management  seemed  satisfied 
with  the  MTC  conclusion,  and  everyone 
gained  a  better  understanding  of  the 
problems  and  required  solutions. 
Comment  Mr  Roy  Wheeler.  Assistant 
Director  of  the  Muskepon  County 
Emergencv  Services,  responded  to  the 
Federal  Register  Announcement 
concerning  the  Consohdation, 
.Automation,  and  Closure  Certifications 
for  Muskegon,  MI.  He  expressed 
concern  that:  (1)  he  is  not  being  served 


as  well  with  the  Modernized  technology 
and  organizational  structure  as  he  was 
with  the  "old  system";  (2)  dunng  severe 
weather  he  does  not  receive  "adequate 
weather  reports"  and  he  does  not 
receive  accurate  information  in  support 
of  major  fires  and  chemical  spills;  (3) 
the  Amateur  Radio  Community  is 
installing  automated  weather  observing 
equipment;  (4)  while  the  staff  at 
NEXR.\D  Weather  Service  Office 
(NWSO)  Grand  Rapids  has  been 
cooperative,  he  has  lost  the  personal 
contact  that  he  received  from  the  "old 
system  :  and  (5)  "on  more  than  one 
occasion  this  past  season,  we  were  not 
notified  when  severe  weather  was 
present". 

Response  The  staff  at  NWSO  Grand 
Rapids  have  had  numerous  contacts 
with  the  Emergenc\'  Management 
Services  of  Muskegon  County  since 
becoming  of)erational  in  August  of  1995 
(open  houses,  seminars,  spotter  training 
sessions  for  Muskegon  County,  etc.) 
Some  of  the  contacts  were  for  normal 
op)eralional  issues,  while  others  were  to 
explain  modernized  technology  and  the 
new  organizational  structure  Ever>- 
Emergency  Management  organization  in 
the  NWSO  Grand  Rapids  County 
Warning  Area  has  access  to  the  severe 
weather  forecaster  via  toll-free  800 
service.  Severe  weather  watches  and 
warnings  are  provided  via  NOAA 
Weather  Wire  Service  (N^WS),  NWR, 
Internet  Web  Page,  Emergency  Manager 
Weather  Information  Network  (EMWIN), 
as  well  as  the  Law  Enforcement 
Information  Network  (LEIN).  During 
HAZMAT  situations  on  October  16. 
1996  and  December  13.  1996,  surface 
observation  data  (i.e.  wind  speed  and 
direction,  temperature/ dewpoint. 
pressure,  etc.)  from  the  Automated 
Surface  Observing  System  (ASOS)  at  the 
Muskegon  Airport  as  well  as  forecasts 
for  the  local  area  were  provided  to 
Muskegon  County  Emergency  Dispatch 
and  911  upon  request.  NWSO  Grand 
Rapids  and  the  Amateur  Radio 
Community  have  entered  into  a 
cooperative  arrangement  to  expand  the 
use  of  automated  surface  observation 
equipment.  In  fact,  the  NWS  has 
provided  some  funding  in  support  of  the 
demonstration  project  The  automated 
equipment  has  been  purchased 
commercially  and  is  similar  to  the 
automated  observation  equipment  used 
by  television  stations,  utility  companies, 
road  departments,  etc.  NWSO  Grand 
Rapids  has  been  respnansible  for  issuing 
severe  weather  warnings  for  Muskegon 
County  for  only  the  1996  severe  weather 
season.  During  that  season.  3  warnings 
were  issued.  Two  of  them  venfied  with 
reports  of  large  bail.  The  other  warning 


had  no  severe  weather  reported.  Lead 
times  were  7  and  13  minutes.  When 
contacted  in  the  Fall  of  1996.  in 
association  with  the  Confirmation  of 
Services  for  the  NEXRAD  Doppler  radar 
at  NWSO  Grand  Rapids.  Mr.  Wheeler 
responded  "Warnings  are  as  good  as 
before,  but  I  still  wish  the  radar  had 
been  located  at  Muskegon".  Mr. 
Wheeler  has  stated  on  previous 
occasions  that  his  primary  concerns  are: 
(1)  The  lack,  of  telephone  contact 
initiated  by  the  staff  at  NWSO  Grand 
Rapids  dunng  times  of  severe  weather. 
and  12)  that  he  would  have  preferred  the 
WSR-88D  be  located  m  Muskegon 
instead  of  Grand  Rapids.  Technology 
(NWR,  EMWIN,  Internet.  NWWS,  EAS. 
LEIN,  etc  1  allows  severe  weather 
warnings  and  statements  to  be 
transmitted  quickly  to  all  the  Emergency 
Managers  in  the  County  Warning  Area 
(CWA)  The  Muskegon  County 
Emergencv  Management  Services  (EMS) 
has  access  to  .NWWS  and  to  NWR  as 
well  as  to  the  LEIN.  Mr.  Wheeler  can 
contact  the  Grand  Rapids  staff  via  the 
800  service  anytime,  but  it  is  not 
possible  for  the  staff  at  NWSO  Grarrd 
Rapids  to  make  rails  to  each  of  the 
EmergencN  Management  Organizations 
;r.  their  28  county  warning  area  during 
severe  weather  events  The  WSR-88D  at 
Grand  Rapids  is  of  optimum  range  (20- 
50  miles)  from  Muskegon  County  for 
severe  weather  detection  Leo  Grenier, 
the  Warning  Coordination  Officer 
(WCO)  at  Muskegon,  has  made  several 
contacts  with  the  Muskegon  County 
EMS  and  the  911  Servnce,  discussed 
their  concerns,  and  explained  the  most 
efficient  means  for  them  to  receive 
severe  weather  watches,  warnings,  and 
statements.  Dan  Hou.ser  Meteorologist 
in  Charge,  and  Mike  He.athfield, 
Warning  Coordination  Meteorologist 
from  Grand  Rapids  have  also  had 
similar  conversations.  Mr.  Houser  is 
organizing  a  follow-up  meeting  with  the 
Muskegon  County  EMS.  Muskegon 
County  911.  and  the  Director  of  the  local 
amateur  radio  club.  Mr.  Houser  will 
make  ever>'  attempt  to  satisfv'  the 
concerns  of  the  participants  |On  April 
30,  1998  in  a  conversation  between  Mr. 
Wheeler  and  NWSO  Grand  Rapids  staff. 
Mr  Wheeler  said  he  was  satisfied  with 
the  current  services  provided  by  NWSO 
Grand  Rapids.] 

Comment  Mr  Norman  Pudwill, 
Director  of  the  Fall  River  County 
Emergencv  Management  Organization, 
responded  to  the  Federal  Register 
.Announcement  concerning  the 
Consolidation,  Automation,  and  Closure 
Certification  for  Rapid  Qty.  While  he  is 

verv  happy    with  the  products  and 
services  provided  by  the  new  NWS 
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oriice  in  Kapxa  uiiy.  nc 
the  lack  of  high  quality 
in  Fall  River  County. 

Fesponse:  In  a  reply  letter  from  the 
Central  Regional  Director,  two 
alternatives  requiring  private/public 
partnerships  were  described  for  Mr. 
Pudwill.  The  NWS  is  not  funded  for 
NWR  expansion,  so  it  is  incumbent  on 
Mr.  Pudwill  to  work  with  private  groups 
or  local  government  entities  to  acquire 
a  transmitter/antenna  system  that  is 
compatible  with  NWS  programming 
consoles.  Central  Region  Headquarters 
will  continue  to  work  with  Mr.  Pudwill 
jn  his  effort  to  improve  NWS  coverage 
in  southwest  South  Dakota.  (Central 
Region  Headquarters  has  advised  Mr. 
Pudwill  of  the  requirements  for  an 
additional  transmitter  As  of  April  30. 
1998.  Mr.  Pudwill  has  been  unable  to 
obtain  a  local  funding  source  for  the 
additional  equipment.) 

Comment:  A  public  comment  from 
Representative  George  W.  Gekas  raised 
an  issue  regarding  deficiencies  in 
NEXRAD  coverage  for  the  Harrisburg 
metropolitan  region.  The  comment  cited 
several  documented  cases  of  severe 
weather  conditions  which  went 
undetected  by  the  NEXRAD  system,  the 
most  recent  being  in  May  1996. 

Response  Both  the  June  1995 
National  Research  Council  study, 
"Toward  a  New  National  Weather 
Service — Assessment  of  NEXRAD 
Coverage  and  Associated  Weather 
Services"  and  the  follow-on  October 

1995  "Secretary's  Report  to  Congress  on 
Adequacy  of  NEXRAD  Coverage  and 
Degradation  of  Weather  Services  under 
National  Weather  Service 
Modernization  for  32  Areas  of  Concern" 
concluded  that  NEXRAD  coverage  for 
the  Harrisburg  area  and  associated 
weather  services  would  not  be 
degraded.  Harrisburg,  PA  was  one  of  32 
areas  of  concern  established  by  public 
comments  solicited  by  the  Setjetary  of 
Commerce  between  November  1994  and 
January  1995.  This  information  as  well 
as  the  detailed  findings  in  the 
Secretary's  Report  was  conveyed  to 
Representative  Gekas  in  an  August  26. 

1996  letter  from  Mr.  Louis  ).  Boezi, 
Deputy  Assistant  Administrator  for 
Modernization  of  the  NWS.  The  August 
26  letter  also  responded  with  the 
particulars  on  the  May  1996  severe 
weather  event  and  referenced  previous 
replies  from  the  NWS  on  the  earlier 
weather  events  cited  by  Representative 
Gekas. 

Comment:  A  public  comment  from 
Larry  Wells,  Gulf  County  Emergency 
Management,  raised  the  issues  that  the 
WSR-88D  covering  Gulf  County  is  60 
miles  away  from  Apalachicola  and  that 
NWSO  Tallahassee  (the  office  which  is 


responsiDie  tor  uull  County)  has  almost 
50  counties  under  its  responsibility 
versus  the  two  counties  for  which  WSO 
Apalachicola  was  responsible.  The 
comment  also  mentioned  a  severe 
thunderstorm  warning  for  Gulf  County 
on  February  14.  1997  which  Mr.  Wells 
thought  was  issued  after  a  storm  had 
already  passed  through  Gulf  County. 

Response:  Gulf  County  is  within 
overlapping  coverage  of  both  the 
Tallahassee  and  Eglin  Air  Force  Base 
WSR-«8Ds.  Almost  all  of  Gulf  County  is 
within  60  nm  of  both  WSR-88Ds.  Even 
though  NWSO  Tallahassee  is 
responsible  for  more  counties  than  was 
WSO  Apalachicola.  NWSO  Tallahassee 
had  a  much  larger  staff  than  did  WSO 
Apalachicola.  Archived  data  from  the 
Tallahassee  WSR-88D  indicated  that  the 
February  14.  1997  severe  thunderstorm 
warning  for  Gulf  County  was  timely. 

Comment:  A  public  comment  from 
W.M,  Timmerman,  Jr.  mentioned 
inaccurate  weather  information 
broadcast  by  The  Weather  Channel  and 
a  local  TV  weather  reporter.  Mr. 
Timmerman  also  mentioned  two  other 
instances  of  inaccurate  weather 
information. 

Response:  The  NWS  is  not 
responsible  for  weather  information 

f>resented  by  The  Weather  Channel  or 
oca!  TV  weather  reporters  Not  enough 
information  was  presented  about  the 
latter  two  instances  in  the  letter  to 
determine  if  the  weather  information 
was  from  the  NWS  or  from  local  TV 
stations.  Mr  Timmerman  was  contacted 
by  NWSO  Lake  Charles  with  an 
invitation  to  visit  the  NWSO  and 
become  a  local  storm  spotter/rainfall 
observer  for  the  Port  Arthur  area. 

Comment:  A  public  comment  from 
Barry  Church.  Habersham  County 
Emergency  Management.  (Athens, 
Georgia)  stated  his  concern  over  the  lack 
of  attention  given  by  NWSO  Greenville/ 
Spartanburg  to  spotter  reports  during  a 
February  21.  1997  tornado  event  in 
Habersham  County.  Mr.  Church  also 
mentioned  poor  NWR  reception  in 
Habersham  County  and  his  perceived 
lack  of  attention  given  to  the  six 
northeast  Georgia  counties  during  a 
statewide  tornado  drill  on  February  26. 
1997. 

Response:  NWSO  Greenville/ 
Spartanburg's  log  for  February  21.  1997 
indicated  that  a  tornado  watch  which 
included  Habersham  County  was  issued 
at  2:28  PM  EST.  NWSO  Greenville/ 
Spartanburg  issued  a  Severe 
Thunderstorm  Warning  for  Habersham 
County  at  2:51  PM  EST  which  was  valid 
until  3:30  PM  EST.  Habersham  County 
was  advised  by  telephone  of  the 
warning  at  2:53  PM.  Habersham  County 
called  NWSO  Greenville/Spartanburg  at 


3:09  PM  EST  with  a  report  of  damaging 
winds  county-wide  with  the  first 
damage  having  occurred  at  about  3:00 
PM  (some  of  the  damage  was  later 
identified  as  F-1  tornado  damage).  At 
3:28  PM  EST  NWSO  Greenville/ 
Spartanburg  received  a  call  from 
Habersham  County  with  three  reports  of 
funnel  clouds  just  north  of  Cornelia. 
However,  by  this  time  the  line  of  storms 
had  already  passed  through  Habersham 
County.  Poor  NWR  reception  in 
Habersham  County  has  been  an  ongoing 
problem.  NWSO  Greenville/Spartanburg 
has  had  recent  discussions  with  officials 
in  Graham  County.  North  Carolina 
concerning  a  possible  new  NWR 
transmitter  in  that  county  financed  by 
Natahala  Power  Company  The  NWR 
signal  from  such  a  transmitter  should 
reach  into  Habersham  County.  If  a 
repeater  is  necessary  for  reception  in 
Habersham  County.  Mr.  Church  has 
offered  to  donate  a  tower  site 
Habersham  County  was  included  in  the 
Georgia  statewide  tornado  drill  held  on 
February  26.  1997  NWSO  Greenville/ 
Spartanburg  issued  a  practice  warning 
during  the  drill  which  included 
Habersham  County  NWSO  Greenville/ 
Spartanburg  verified  through  a 
telephone  call  that  Habersham  County 
received  the  practice  warning. 

Comment:  A  public  comment  from 
Peggy  Hewatt.  Barrow  County 
Emergency  Management,  questioned 
whether  NWSFO  Atlanta  could 
communicate  with  her  office  a.s  well  as 
WSO  Athens  had  in  the  past 

Response:  Ms.  Hewatt  gave  no 
specific  instance  where  NWSFO  Atlanta 
had  failed  to  communicate  weather 
information  to  Barrow  Countv  and  even 
stated  that  her  comment    does  not  mean 
that  Peachtree  City  is  not  doing  a  fine 

job NWSFO  Atlanta's  area  of 

responsibility  is  larger  than  that  which 
WSO  Athens  had  and  it  may  be  that 
NWSFO  Atlanta  may  not  be  able  to  use 
the  telephone  to  communicate  with 
each  individual  county  as  often  as  WSO 
Athens  did  in  the  past.  However, 
communication  methods  such  as  NWR. 
NWWS.  and  EMWIN  are  available  for 
the  receipt  of  weather  information. 

Comment:  A  public  comment  from 
Senator  Arlen  Specter  raised  an  issue 
regarding  the  reliance  on  stand-alone 
ASOSs  at  Lehigh  Valley  Airport 
(Allentown,  PA)  specifically  and 
throughout  Pennsylvania  generally.  The 
comment  stated  "since  the  start  of 
ASOS  operations  on  November  12. 
1996,  Lehigh  Valley  International 
Airport  has  been  forced  to  deal  with 
numerous  discrepancies  in  determining 
visibility  and  types  of  precipitation  at 
the  airport."  The  comment  also  stated 
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that  Bradford  Regional  Airport'had 
experienced  several  ASOS  power  losses 

Response:  None  of  the  .WVS- 
sponsored  ASOSs  located  at  VVSOs  in 
Pennsylvania  are  stand-alone  systems. 
All  of  these  are  classified  as  Federal 
Aviation  .A.dministration  iPAA!  service 
level  C  or  higher  which  means  that 
humans  will  be  present  to  provide 
augmentation  and  back-up  for  the 
ASOSs.  Augmentation  means  adding 
parameters  that  ASOS  does  not 
measure  Back-up  means  measuring 
parameters  in  the  event  of  an  ASOS 
failure  or  if  the  .ASOS  measurement  is 
not  representative  of  the  meteorological 
conditions.  Augmentation  and  back-up 
is  done  either  by  F.\.\  controllers  or  a 
contractor  .\SOS  operations  at  Lehigh 
Valley  International  Airport  did  not 
start  on  November  12,  1996  This  ASOS 
was  commissioned  on  November  1. 
1995  after  a  pre-commissioning 
checkout  period  to  determine  that  the 
system  was  performing  reliably  and 
correctly   Upon  commissioning,  NWS 
employees  at  WSO  Allentown 
performed  required  augmentation  and 
back-up  of  the  ASOS  until  November 
12.  1996  when  responsibility  for  this 
was  transferred  to  the  FA-A.  FAA  was 
planning  to  provide  the  augmentation 
and  backup  at  service  level  C  by  air 
traffic  controllers  at  the  airport, 
however,  the  Lehigh  Valley 
International  .Airport  Authority 
sponsored  a  contract  to  provide  level  B 
service.  The  Bradford  Regional  Airport 
IS  an  FA.A-sponsored  expansion  site. 
This  means  that  prior  to  the  .ASOS  being 
commissioned  there  on  December  2. 
1996.  this  airport  had  no  round-the- 
clock  surface  observation. 

The  MTC  considered  and  endorsed 
these  certifications  at  its  March  18.  1997 
meeting,  concluding  that  these 
certifications  would  not  result  m  any 
degradation  of  service, 

(1)  Astoria,  OR — Consolidation 

(2)  Wichita  Falls,  TX— Consolidation 

(3)  Omaha,  NE— Consolidation 'Closure 

(4)  Sacramento.  CA — Consolidation/ 
Closure 

(5)  Akron.  OH — Automation/Closure 

(6)  Allentown,  FA— .Automation/ 
Closure 

(7)  Atlanta.  GA— Automation/Closure 

(8)  Atlantic  City,  Ni— .Automation/ 
Closure 

(9)  Baltimore,  MD— Automation/Closure 

(10)  Baton  Rouge,  LA— .Automation/ 
Closure 

(11)  Chicago,  IL — .Automation-Closure 

(12)  Columbia,  MO — Automation/ 
Closure 

(13)Columbus,  OH— .Automation/   ' 

Closure 
(14)  Dayton,  OH— Automation/Closure 


(15)  Daytona  Beach,  FL— Automation/ 

Closure 
116)  Detroit.  Ml — .Automation/Closure 

(17)  El  Paso,  TX— Automation/Closure 

(18)  Flint,  .Ml— Automation/Closure 

(19)  Knoxville,  TN— Automation/ 
Closure 

(20)  Lubbock,  TX— .Automation/Closure 

(21)  Lynchburg.  VA— .Automation/ 
Closure 

(22)  .Mansfield.  OH— .Automation/ 
Closure 

(23)  Molme.  IL— Automation/Closure 

(24)  Montgomery,  AL — Automation/ 
Closure 

(25i  Norfolk,  V.A— Automation/Closure 

(26)  Oklahoma  City,  OK— Automation/ 
Closure 

(27)  Raleigh,  NC — AutomationyClosure 

(28)  Richmond.  V.A — .Automation/ 
Closure 

(29)  Roanoke,  VA — .Automation  Closure 

(30)  San  Antonio,  TX— Automation, 
Closure 

(31)  San  Diego.  CA— Automation/ 
Closure 

(32)  Sioux  City,  LA— .Automation/ 
Closure 

(331  Stockton.  CA — Automation/Closure 

(34)  Toledo,  OH — Automation'Closure 

(35)  Tulsa,  OK— Automation/Closure 
{36)West  Palm  Beach,  FL— Automation/ 

Closure 

(37)  Wilke-Barre  F.A— Automation/ 
Closure 

(38)  Wilhamsport,  PA— Automation/ 
Closure 

(39)  Wilmington,  DE— .Automation' 
Closure 

(40)  Youngstown.  OH — Automation/ 
Closure 

(41)  Asheviile,  NC — Consolidation/ 
.Automation/Closure 

(42)  Augusta,  GA — Consolidation/ 
.Automation  Closure 

(43)  Cincinnati,  OH — Consolidation/ 
.AutomationyClosure 

(44)  Fargo,  ND — Consolidation/ 
Automation/Closure 

(45)  Greensboro,  NC — Consolidation/ 
.Automation/Closure 

(46)  Lewiston,  ID — Consolidation/ 
Automation/Closure 

(47)  Muskegon,  Ml — Consolidation/ 
Automation/Closure 

(48)  Rapid  City,  SO — Consolidation/ 
Automation'Closure 

(49)  Savannah,  GA — Consolidation/ 
.Automation' Closure 

(50)  Springfield,  IL— Consolidation/ 
Automation  Closure 

(51)  .Apalachicola.  FL — Closure 

(52)  .Athens,  GA — Closure 

(53)  Austin,  TX — Closure 

(54)  Bakersfield,  CA— Closure 

(55)  Billings.  MT— Closure 

(56)  Bristol,  TN— Closure 

(57)  Cape  Hatteras.  NC— Closure 
(581  Col-ombus,  GA — Closure 


(59)  Del  Rio,  TX— Closure 

(60)  Eugene,  OR — Closure 

(61)  Fort  Myers,  FL — Closure 

(62)  Galveston,  TX — Closure 

(63)  Grand  Island,  NE — Closure 

(64)  Harrisburg,  PA — Closure 

(65)  Helena.  MT — Closure 

(66)  Klamath  Falls,  OR— Closure 

(67)  Los  Angeles.  CA — Closure 

(68)  Macon,  GA — Closure 

(69)  New  Orleans,  LA — Closure 

(70)  New  York  Qty,  NY— Closure 

(71)  Olympia.  WA — Closure 

(72)  Orlando.  FL — Closure 

(73)  Pensacola.  FL — Closure 

(74)  Phoenix,  AZ — Closure 

(75)  Port  Arthur,  TX— Closure 

(76)  Reading,  PA — Closure 

(77)  Reno,  NV— Closure 

(78)  Rosewel!,  NM— Closure 

(79)  Salem  OR— Closure 

(80)  St.  Louis.  MO— Closure 

(81)  Waco.  TX— Closure 

(82)  Winslow,  AZ — Closure 
After  consideration  of  the  public 

comments  received  and  the  MTC 
endorsements,  the  Under  Secretary  for 
Oceans  and  .Atmosphere  approved  these 
82  combined  consolidation  and/ or 
automation  and  closure  certificatioDS 
and  transmitted  them  to  Congress  on 
Mav  6   1998  Certification  approval 
autnontv  was  delegated  from  the 
Secretary  to  the  Under  Secretary  in  June 
1996  The  NWS  is  now  completing  the 
certification  requirements  of  Pub.  L. 
102-567  by  publishing  the  final 
consolidation  and/ or  automation  and 
closure  certifications  in  the  Federal 
Register 

Dated:  May  7. 1998. 
lohn  ?  KeUy,  Jr., 

Assistant  Administrator  for  Weather  Services. 
[FR  Doc.  98-12605  Filed  5-11-98:  8:45  am) 

BILUNG  CODE  M'O-iJ-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection:  Comment 
Request 

agency:  Deputy  Chief  of  Staff  for 
Personnel  (DAPE-ZXl-RM),  Department 

of  the  Army,  DOD. 
action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Department 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


261Rn 


•isi.T    Vol    r:^    No.  qi/Tufisdav.  Mav  12.   1998/Notices 


performance  of  the  functions  of  the 
agency,  including  vyhether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology, 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  13,  1998. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  the  Army.  Military 
Traffic  Management  Command,  (MTOP 
Q),  6511  Columbia  Pike,  Falls  Church, 
Virginia  22041-5050,  ATTN:  (Frederick 
Wirtz).  Consideration  will  be  given  to 
all  comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
clearance  officer  at  (703)  614-0454. 

Title:  Freight  Carrier  Qualification 
Statement/Required  Documents.  OMB 
Number  0702-0088.  MT  Form  377-R. 
MT  Form  380-R.  MT  Form  381-R 

Needs  and  Uses:  Information  is  vital 
in  determining  capability  to  perform 
quality  service  transporting  DoD  freight. 
Carriers  will  furnish  MTMC  information 
to  determine  if  individuals  or  associated 
companies  are  affiliated  with 
government-debarred  carriers  and  will 
also  reflect  carrier's  financial  stability. 

Affected  Public:  Business  or  other  for 
profit. 

Annual  Burden  Hours:  8.500. 

Number  of  Respondents:  1 ,000. 

Respondes  Per  Respondent:  1. 000. 

Average  Burden  Per  Response:  8.5 
hours. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION:  The 
Carrier  Qualification  Program  (CQP)  is 
designed  to  protect  the  interest  of  the 
Government  and  to  ensure  that  the 
Department  of  Defense  (DOD)  deals  with 
responsible  carriers  having  the 
capability  to  provide  quality  and 
dependable  service.  This  program 
became  necessary  because  deregulation 
of  the  motor  carrier  industry  brought  an 
infiux  of  new  carriers  into  DOD's 
transportation  market,  many  of  which 
are  unreliable  or  do  not  have  capability 


to  provide  consistent  dependable 

transportation  services. 

Gregory  D.  Showalter 

Arwy  Federal  Register  Liaison  Officer 

|FR  Doc.  98-12569  Filed  5-11-98;  8:45  am) 

BILUNO  COOE  171»-0e-M 

DEPARTMENT  OF  DEFENSE 
Depar'men!  o1  the  Army 

Notice  of  Availability  'or  the  BRAC  95 
Finai  Environmental  Assessment  (EA) 
and  Finding  ot  No  Significant  Impact 
tor  the  Disposal  and  Reuse  ot  the 
Ground-to-Air  Transmission  and 
Receiving  Surface-to-Air  Guidance  and 
Equipment  (GATR  SAGE)  Control  Site 
ot  the  Charies  E    Kelly  Support  Facility, 
Oakdale,  PA 

agency:  Department  of  the  Army,  DoD. 
action:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  President's 
Council  on  Environmental  Quality 
(CEQ),  the  Army  has  prepared  an 
environmental  assessment  for  the 
disposal  and  reuse  of  the  GATR/SAGE 
control  site  of  the  Charles  E.  Kelly 
Support  Facility,  Oakdale, 
Pennsylvania.  In  accordance  with 
Public  Law  101-510  (as  amended),  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (BRAC).  the  Defense  Base 
Closure  and  Realignment  Commission 
recommended  the  disposal  of  two  of  the 
five  parcels  which  make  up  the  Charles 
E.  Kelly  Support  Facility,  Oakdale, 
Pennsylvania.  As  a  resuh  of  this  BRAC- 
mandated  closure,  the  two  parcels 
selected  by  the  Army  for  closure  are  the 
GATR/SAGE  parcel  (covered  by  this  EA) 
and  the  Irwin  Annex  parcel  in  Irwin, 
Pennsylvania.  Due  to  the  distance 
between  these  parcels,  it  was 
determined  that  the  Irwin  Annex  parcel 
should  be  addressed  by  a  separate  EA 
now  under  preparation. 

The  Final  EA  for  the  GATR/SAGE 
parcel  evaluates  the  environmental 
impacts  of  the  disposal  and  subsequent 
reuse  of  the  6  acres.  Alternatives 
examined  in  the  EA  include 
encumbered  disposal  of  the  property, 
unencumbered  disposal  of  the  property, 
and  no  action.  Encumbered  disposal 
refers  to  transfer  or  conveyance  of 
property  having  restrictions  on 
subsequent  use  as  a  result  of  any  Army- 
imposed  or  legal  restraint.  Under  the  no 
action  alternative,  the  Army  would  not 
dispose  of  property  but  would  maintain 
it  in  caretaker  status  for  an  indefinite 
period. 


While  disposal  of  the  GATR/SAGE 
parcel  is  the  Army's  primary  action,  the 
EA  also  analyzes  the  potential 
environmental  effects  of  reuse  as  a 
secondary  action  by  means  of  evaluating 
intensity-based  reuse  scenarios.  The 
/Vrmy's  preferred  alternative  for  disposal 
of  the  GATR/SAGE  parcel  is 
encumbered  disposal,  with 
encumbrances  pertaining  to  the  possible 
presence  of  lead-based  paint  and 
asbestos-containing  material,  and  the 
requirement  for  a  right  of  reentry  for 
environmental  clean-up. 
DATES:  Written  public  comments  must 
be  submitted  on  or  before  June  11.  1998. 
The  Army  will  not  initiate  the  proposed 
action  for  30  days  following  completion 
of  the  EA  and  publication  of  this  Notice 
of  Availability. 

ADDRESSES:  The  Final  EA  is  available 
'.'.::  rv\.f'\\  dl  the  Charles  E.  Kelly 
Support  Facility  Oakdale,  PA,  and  the 
Collier  Township  Local  Reuse 
Authority,  Collier  Township  Municipal 
Building,  2418  Hilltop  Road,  Presto.  PA. 
A  copy  of  the  final  EA  may  be  obtained 
by  writing  to  Dr.  Neil  Robison,  U.S. 
Army  Corps  of  Engineers,  Mobile 
District  (ATTN:  CESAM-PD-EI),  109  St. 
Joseph  Street,  Mobile,  Alabama  36602, 
or  by  facsimile  at  (334)  690-2605. 
Written  comments  may  be  submitted  to 
Dr.  Robison  at  'hf  s.mie  address. 

SUPPt-EMENTARY  INFORMATION:  A  Notice 
of  Intent  (NOI)  det  lanng  the  Army's 
intent  to  prepare  an  EA  for  the  disposal 
and  reuse  of  the  GATR/SAGE  parcel 
was  published  in  the  Federal  Register 
on  September  22,  1995  (60  FR  49264). 

Dated:  Mav  6.  1998. 
Raymond  I   t-atz. 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health!  OASA  (I.  L^EI. 
[FR  Doc.  98-12560  Filed  5-11-98;  8:45  am] 

BILUNO  COO€  3710-OB-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  tor  Non- 
Exclusive.  Exclusive,  or  Partially 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Chemical  and 
Biological  Defense  Command.  DoD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
4U4.riaKl),  announcement  is  made  of 
the  availability  for  licensing  of  the 
following  U.S.  Patents  for  nonexclusive, 
exclusive  or  partially  exclusive 
licensing.  All  of  the  patents  listed  below 
have  been  assigned  to  the  United  States 
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of  America  as  represented  by  the 
Secretary  of  the  Army.  Washington,  DC 

"Controlled  Multi-Purpose  Chemical 
Agent  Vapor  Generator  System",  U.S. 
Patent  5.728.927.  Issued  1  7  Mar  98 

A  system  for  generating  a  chemical 
agent  airstream  for  testing  chemical 
agent  detection  devices.  The  system 
includes  subsystems  for  generating  the 
chemical  agent  airstream.  a  parallel 
subsystem  for  generating  an  airstream 
for  preconditioning  the  detection  device 
and  a  subsystem  for  generating  an 
interferant  airstream  for  further 
determining  the  reliability  of  the 
detection  device. 

"Super  Toxic  Analytical  Glove  Box 
System".  U.S.  Patent  5.730,765.  Issued 
24  Mar  98 

The  field  of  the  invention  is  the 
detection  and  analysis  of  toxic  matter 
More  particularly,  the  invention  relates 
to  a  portable  analytical  glove  box  system 
used  to  analyze  higlily  toxjc  chemical 
samples. 

"Method  ofMeasunng  the 
Decomposition  of  a  Gaseous  Material 
Under  Controlled  Temperature  and 
Time  Conditions".  U.S.  Patent  5,719.323 
issued  1 7  Feb  98 

A  method  and  apparatus  for 
measuring  the  decomposition  of  a 
gaseous  material  under  controlled 
temperature  and  time  conditions.  The 
method  is  particularly  useful  for  testing 
the  decomposition  of  pyrotechnic 
compositions  useful  in  grenades. 

"Oxidative  Detoxification  of 
Phosphonothiolates  and 
Phosphonothioic  Acids".  U.S  Patent 
5.710.358  Issued  20  Jan  98 

A  method  for  detoxif>'ing  substituted 
and  unsubstituted  phosphonothiolates 
and  phosphonothioic  acids. 

"Panoramic  Infrared-Imaging 
Spectroradiometer  with  Reverse  Phase 
Modulation  Beam  Broadcasting",  U.S. 
Patent  5.708.503.  Issued  13  fan  98 

A  spectroradiometer  for  analyzing 
chemicals  located  within  a  panorama 
comprised  of  hyperholoid  mirrors  for 
directing  light  received  from  the 
panorama  through  a  collimator  and  via 
an  interferometer  to  an  array  of 
detectors,  the  signals  from  which  are 
subjected  to  parallel  discrete  Fourier 
transform  and  parallel  spectra  pattern 
recognition  systems.  Transmissions  of 
data  is  achieved  by  using  an 
interferometer  having  modulated 
photoelastic  modulators  positioned 
between  linear  polarizers,  directing 
laser  light  through  the  interferometer  to 
the  hvperboloid  mirrors  and  providing  a 


receiver  comprised  of  a  linear  polarizer. 
a  detector,  a  plurality  of  band  pass 
amplifiers,  and  a  processor  for 
recognizing  the  different  patterns  in  the 
output  of  the  amplifier  that  result  iron. 
rotating  at  least  one  of  the  photoelastic 
modulators  and  polarizers  to  a  different 
position 

■Thennne  Destructive  Device",  U.S. 
Paten!  5.698.812.  Issued  16  Dec  97 

This  invention  relates  to  destructive 
devices  using  thermite  reactions  and  in 
particular  concerns  improved  means  of 
utilizing  such  reactions  in  the 
destruction  of  metallic  targets. 

"Multifuel  Combustion  Engine  and  Use 

in  Generating  Obscurant  Smoke".  U.S. 
Patent  5.665,272.  Issued  9  Sep  97 

This  invention  pertains  generally  to 
the  field  of  combustion  engines  and 
more  particularly  to  combustion  engines 
capable  of  operating  on  diverse  fuels.  In 
general,  modifications  are  made  to  a 
combustion  engine  so  that  it  is  capable 
of  operating  on  diverse  fuels  such  as 
gasoline,  diesel  and  kerosene. 

"Frustum  Layered  Canister",  U.S. 
Patent  5.660.173.  Issued  26  Aug  97 

This  invention  is  a  design 
improvement  of  the  cylindrical  canister 
or  respirator  filter  that  is  used  in 
conjunction  with  a  gas  mask  for 
individual  protection  against  respiratory 
hazards.  This  invention  improved  the 
problem  of  sacrificing  protection  time 
against  chemical  and  biological  warfare 
agents,  for  pressure  drop,  in  canister 
design. 

"Earth  Monitoring  Satellite  System  with 
Combined  Infrared  Interferometry  and 
Photopoiarimetry  for  Chemical  and 
Biological  Sensing",  U.S.  Patent 
5.659.391,  Issued  19  Aug  97 

Apparatus  for  remotely  sensing 
chemical  and  biological  material  which 
produces  mterferograms  and 
scattergrams  on  an  array  of  light 
detectors,  and  provides  a  means  for 
determining  the  distance  between  the 
apparatus  and  an  area  under 
examination 

"Neural  .Xetwork  Computing  System  for 
Pattern  Recognition  of 
Thermoluminescence  Signature  Spectra 
and  Chemical  Defense".  U.S.  Patent 
5,631.469.  Issued  20  May  97. 

The  present  invention  is  related  to  the 
use  of  a  neural  network  computing 
system  recognizing  the 
thermoluminescence  signature  spectra 
of  chemical  compounds  and  finds 
particular  utility  in  the  recognition  of 
nerv  e  and  blister  agent  compounds. 


'Competitor  Primer  Asymmetric 
Polymerase  Chain  Reaction",  U.S. 
Patent  5.627.054.  Issued  6  May  97 

This  invention  relates  generally  to  the 
detection  of  nucleic  acid  sequences  by 
polymerase  chain  reaction  (PCR).  More 
particularly,  this  invention  relates  to  a 
process  for  efficiently  producing  single- 
stranded  PCR  products  in  an  amount 
proportional  to  the  amount  of  a  target 
nucleic  acid  sequence  present  in  a 
sample  being  analyzed. 

"Apparatus  and  Method  for 
Measurement  of  Offgassing  Rate".  U.S. 
Patent  5,606.111.  Issued  25  Feb  97 

This  invention  relates  generally  to 
testing  apparatus  and  more  particularly 
to  test  cells  for  measuring  the  offgasses 
emitted  from  a  test  sample. 
FOR  FURTHER  INFORMATION  COKTACT:  Mr. 
John  Biffoni,  Patent  Attorney.  U.S. 
Army  CBDCOM,  AMSCB-OC.  APG,  MD 
21010-5423,  Phone  '410) 671-1158. 
SUPPLEMENTARY  INFORMATION:  None. 
Mary  V.  Yonts, 

Alternate  Arm  y  Federal  Register  Liaison 
Officer. 
[FR  Doc.  98-12506  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Advisory  Committee  Meeting  Notice 

AGENCY:  L  .S,  Army  Training  and 
Doctrine  Command  (TR/UXX;). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463), 
announcement  is  made  of  the  following 
meeting: 

Name  of  Committee:  Distance 
Learning/Training  Technolog>' 
Subcommittee  of  the  Army  Education 
Advisory  Committee, 

Dates' of  Meeting:  27-29  May  1998. 

Place:  Fort  Eustis,  Virginia  and  The 
WiUiamsburg  Hospitality  House,  415 
Richmond  Road,  Williamsburg,  Virginia 
23185-3536 

Time:  1300-1630  on  27  May  1998; 
0830-1630  on  28  May  1998:  and  0830- 
1130  on  29  May  1998. 

Proposed  Agenda:  Review  and 
discussion  of  the  status  of  Army 
Distance  Learning  and  Classroom  XXI. 

Purpose  of  the  Meeting:  The  members 
will  advise  the  Assistant  Deputy  Chief 
of  Staff  (ADCST),  HQ  Training  and 
Doctrine  Command  (TRADOC),  on 
matters  pertainmg  to  education  and 
training  technologies  to  be  used  for 
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Army  Distance  Learning  and  resident 

instruction 

FOR  FURTHER  INFORMATION  COhfTACT:  Ail 

communications  regarding  this 

subcommittee  should  be  addressed  to 

Dr.  Millie  Abell.  at  Commander. 

Headquarters  TRADOC.  ATTN:  ATTG- 

CF  (Dr.  Millie  Abell).  Fort  Monroe.  VA 

23B51-5000;  telephone  number  (757) 

728-5530 

SUPPLEMEhTTARY  INFORMATION:  Meeting  of 

the  advisory  committee  is  open  to  the 
public.  Because  of  restricted  meeting 
space,  attendance  will  be  limited  to 
those  persons  who  have  notifted  the 
Advisory  Committee  Management 
Office  in  writing  at  least  five  days  prior 
to  the  meeting  of  their  intention  to 
attend  any  of  the  27-29  May  1998 
sessions.  Contact  Dr.  Abell  (757-728- 
5530)  for  meeting  agenda  and  s|}ecific 
locations. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  committee 
before,  during,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
committee  chairman  may  allow  public 
presentation  or  oral  statements  at  the 
meeting. 

Gragory  D.  Showalter, 
Army  Federal  Register  Liasion  Officer. 
(FRDoc  98-12570  Filed  5-11-98;  8:45  am) 
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Deoartmer'!  ,■■'  !•■'«  Ncivy 

Niit.ce  ,i!  Availability  of  Inventions  'or 
Non-E  iCiuSive    Partialiy  F  »c  iusive    ■' 
Exclusive  Licensing 

AGENCY:  Dttpuiiineut  of  the  Navy.  DOD. 
action:  Notice. 

summary:  The  Patent  Application 
entitled  "Fluidtight  Door  Gasket", 
Patent  Number  5,553.871.  is  assigned  to 
tll^  United  States  Government  and  is 
available  for  licensing  from  the 
Department  of  the  Navy. 

DATES:  A  briefing  by  the  inventors 
describing  the  capabilities  created  by 
this  technology  will  be  given  at 
Carderock  on  July  15. 1998  at  10:00  am. 
The  briefing  will  also  cover  the 
technology  transfer  and  licensing 
process.  Any  organization  interested  in 
attending  this  briefing  should  provide 
notice  of  intent  to  attend  by  July  1. 
1998. 

ADDRESSES:  The  briefing  will  be  held  at 
the  Naval  Surface  Warfare  Center. 
Carderock  Division,  9500  MacArthur 
Blvd..  Bethesda.  MD  20817-5700. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Bloomquist.  Technology 


Transfer  Manager.  Naval  Surface 
Warfare  Center.  Carderock  Division, 
Code  0117.  9500  MacArthur  Blvd., 
Bethesda.  MD  20817-5700.  telephone 
(301)  227-4299.  fax  (301)  227-2138  or 
email  bloomqui9oasys.dt.navy.mil. 
SUPPLEMEKTARY  INFORMATION:  This 
gasket  invention  is  uniquely 
proportioned  to  improve  its  sealing 
properties  for  use  with  fluidtight  doors 
and  hatches.  The  gasket  is  particularly 
long  lived  and  resists  high  temperature 
damage,  a  significant  safety  feature. 
Because  the  gasket  resists  hardening  and 
cracking,  it  requires  far  less  replacement 
maintenance.  The  gasket,  made  of 
silicone  rubber,  is  softer  and  therefore 
easier  to  install,  providing  a  substantial 
cost  saving  over  traditional  neoprene 
gaskets.  The  invention  covers  a  variety 
of  fluidtight  door  gasket  technologies 
and  technical  arts  as  well  as  other 
applications,  including  watertight 
electrical  enclosures. 

Authority:  35  U.S.C.  209.  37  CFR  Part  404. 
Dated:  May  1.  1998 
^4ichael  I.  Quinn, 

Commander,  judge  Advocate  General's  Corps. 
U.S.  Navy.  Federal  Register  Liaison  Officer 
[FR  Doc  98-12501  Filed  5-11-98:  8:45  am) 

WLUNQ  CODE  M10-FF-r 


DEPARTMENT  OF  DEFENSE 

Departrrient  of  the  Navy 

Notice  of  Availability  of  Inventions  for 
Licensing,  Government-Owned 

Inventions 

A  jtNCr    ,  it^  dr'inent  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  hcensing  by  the  Department  of  the 
Navy 

ADDRESSES:  Requests  for  copies  of  the 
patent  applications  cited  should  be 
directed  to  the  Office  of  Naval  Research, 
ONR  OOCC.  Ballston  Tower  One.  800 
North  Quincy  Street.  Arlington.  Virginia 
22217-5660.  and  must  include  the 
Patent  Applica'        '^►■r  i'  Number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One  800  North  Quincy 
Street.  Arlington,  Virginia  22217-5660, 
telephone  (703)  69&-4001 

SUPPLEMENTARY  INFORMATION:  The  list  of 
available  Patent  Applications  is  as 
follows: 

Patent  Application  Serial  No.  08/ 
941,933  entitled  "Platform  Independent 


Computer  Interface  Software  Responsive 
to  Scripted  Commands". 
Patent  Application  Serial  No.  08/ 

941.257  entitled  "Computer  System 
Providing  Platform  Independent 
Universal  Client  Device". 

Patent  Application  Serial  No.  08/ 
941,256  entitled  "Operating  Methods  for 
Computer  System  Providing  Platform 
Independent  Universal  Client  Device". 

Patent  Application  Serial  No.  08/ 
941,255  entitled  "Universal  CUent 
Device  for  Interconnecting  and 
Operating  any  Two  Computers". 

Patent  Application  Serial  No.  08/ 

941.258  entitled  "Method  for  Operating 
a  Universal  Client  Device  Permitting 
Interoperation  Between  any  Two 
Computers". 

Patent  Application  Serial  No.  08/ 
941,667  entitled  "A  Universal  Client 
Device  Permitting  a  Computer  To 
Receive  and  Display  Information  from 
Several  Special  Applications 
Simultaneously". 

Patent  Application  Serial  No.  08/ 

941.544  entitled  "Operating  Methods  for 
a  Universal  Client  Device  Permitting  a 
Computer  to  Receive  and  Display 
Lnfomnation  from  Several  Special 
Applications  Simultaneously". 

Patent  Application  Serial  No.  08/ 
941.543  entitled  "Robust  Computer 
Systems  Permitting  Autonomously 
Switching  Between  Alternative 
Redundant  Components" 

Patent  .^pphcatlon  Serial  No.  08/ 

941.545  entitled    Operating  .Methods  for 
Robust  Computer  Systems  Permitting 
Autonomously  Switching  Between 
Alternative  Redundant  Components '. 

Patent  Application  Serial  No. 08/ 
941,931  entitled  "Methods  Permitting 
Rapid  Generation  of  Platform 
Independent  Software  Applications 
Executed  on  a  Universal  Client  Device". 

Authority:  35  U  S  C  207,  37  CFR  Part  404 

Dated  Apnl  30,  1998. 
Michael  I  Quinn. 

Commander,  ludge  Advocate  General's  Corps, 
US.  Navy.  Federal  Register  Liaison  Officer 
III,  -,,  „    Q8-12504  Filed  5-11-98:8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  to  Grant  Exclusive 
Patent  License;  MedAcoustics,  Inc. 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

Summahy:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  MedAcoustics,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  in  the 
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United  States,  to  practice  the 
Government-owned  inventions 
described  in  U.S.  Patent  No.  5.617,869 
entitled  "A  Device  and  Method  for 
Locating  Flow  Blockage  in  a  Three- 
Dimensional  Objefit."  and  U.  5.  Patent 
No.  5,727,561  entitled  "Method  and 
Apparatus  for  Non-Invasive  Detection 
and  Analysis  of  Turbulent  Flow  in  a 
Patient's  Blood  Vessels  '  in  the  field  of 
medical  devices. 

DATES:  .'Vnvone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  anv,  not  later  than  lulv  13, 
1998. 

ADDRESSES:  Written  ob)ections  are  to  be 
filed  with  the  Office  of  Naval  Research, 
ONR  OOCC.  Ballston  Tower  One.  800 
North  Quincy  Street,  Arlington,  Virginia 
22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
R.  |.  Eru.lcson,  Staff  Patent  .^ttomev. 
Office  of  Navai  Research.  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660 
telephone  (703)  696-4001. 

.Authority   35  U.  S.  C.  207.  37  CFR  Part 
404. 

Dated:  April  30,  1998. 

Michael  1.  Quinn. 

Commander,  judge  Advocate  General's  Corps. 
U.S.  Xaf-y.  Federal  Register  Uaison  Officer 

IFR  Doc.  98-12503  Filed  5-11-98:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  to  Grant  Exclusive 
Patent  License;  Prime  Capital  Group, 
Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Prime  Capital  Group.  Inc  .  a 
revocable,  nonassignable,  exclusive 
license  to  practice,  in  certain  foreign 
countries,  the  Government-owned 
invention  described  in  U  S  Patent 
Application  Serial  No  08/670.909 
entitled  "Non-Thermal  Process  for 
Annealing  Crvstalline  .Materials."  filed 
lune  26.  1996.  in  the  fields  of  all  steps 
related  to  manufacture  of 
semiconductors  and  related  devices.  An 
exclusive  license  to  practice  this 
invention  in  the  United  States  in  the 
same  fields  of  use  has  already  been 
granted  to  Prime  Capital  Group.  Inc 
DATES:  .Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 


evidence,  if  any,  not  later  than  July  13, 

1998 

ADDRESSES:  Written  objections  are  to  De 

filed  with  the  Office  of  Naval  Research, 
ONR  OOCC.  Ballston  Tower  One.  800 
North  Quincy  Street,  Arlington.  Virginia 
2221~-5660' 

FOR  FURTHER  INFORMATION  CONTACT:  Nir 
R.  I,  Erickson,  Staff  Patent  .^ttomev. 
Office  of  Naval  Research.  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street.  .Arlington.  \'irginia  22217-5660, 
telephone  t703J  696-4001. 

.\uthority:  35  U.  S.  C.  207,  37  CFR  Part  404. 

Dated:  April  30.  1998 
Michael  I.  Quinn. 

Commander,  ludge  Advocate  General's  Corps. 
U.S  Navy.  Federal  Register  Liaison  Officer. 
[FRDoc   98-12502  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Proposed  collection:  comment 
request 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  13, 
1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  colle<.;tion  requests  should 
be  addressed  to  Patrick  I.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue.  SVV  .  Room 
,=5624.  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  f.  Shemll  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 


would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new  revision,  extension,  existing 
or  reinstatement;  (2)  Title:  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/ or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology- 
Dated:  May  6. 1998. 
Haz<>l  Tien, 

Acting  Deputy  Chief  Information  Officer, 
Office  ofOie  Chief  Information  Officer. 

Office  of  the  General  (/mnsel 

Type  of  Review:  Revision. 

Title:  General  Education  Provisions 
Act  (GEPA)  Section  427  Guidance  for 
All  Grant  Applications 

Frequency:  Once  only  per  application 
for  new  awards 

Affected  Public:  Businesses  or  other 
for-pro^ts;  Not-for-profit  institutioos; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LZAs 

Reporting  Burden  and  Recordkeeping: 
Responses:  5,125 
Burden  Hours:  7,688 

Abstract:  In  compliance  with  Section 
427  of  the  General  Education  Provisions 
Act,  as  amended  by  Public  Law  No. 
103-382,  all  applicants  for  grant  awards 
made  by  the  Department  of  Education 
are  required  to  describe  in  their 
applications  the  steps  they  propose  to 
take  to  ensure  equitable  access  to.  and 
equitable  participation  in.  the  proposed 
grant  activities  conducted  with  federal 
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tuads.  I'hti  Dvf 
Single  documen  j  ' 

(iuidance  for  all  competitive  and 
formula  grant  apt)licants  on  how  they 
can  meet  this  requirement  The  language 
in  this  common  guidance  document  is 
nearly  identical  to  language  that  the 
Department  has  previously  used  in 
separate  guidance  documents  applicable 
to  discretionary  grant  applicants  and  to 
States  that  have  previously  applied  for 
formula  grants  on  the  basis  of 
consolidated  plans  available  under  Title 
XIV  of  the  Elementary  and  Secondary 
Education  Act. 

IFRDoc  9R-12461  Filed  5-11-98;  8;45  ami 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  12, 
1998 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202--4651. 
FOR  FURTHER  INFORMATION  CONTA9T: 
Patrick  J.  Sherrill  1202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«0O-«77-«339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 


vvaivu  tnt'  requirement  lor  puDUc 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer.  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title:  (3)  Summary 
of  the  collection;  (4)  Oescription  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  ]. 
Sherrill  at  the  address  specified  above. 

Dated:  May  5,  1998. 

Hiuei  Fien, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review.  Extension. 

Title:  Integrated  Postsecondary 
Education  Data  System  (IPEDS). 

Frequency.  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 
Reporting  Burden  and  Recordkeeping: 

Responses:     10,036. 

Burden  Hours:     277.809. 

Abstract:  IPEDS  constitutes  the  core 
of  NCES  postsecondary  education  data 
collection  program  and  helps  NCES 
meet  its  mandate  to  report  full  and 
complete  statistics  on  the  condition  of 
postsecondary  education  in  the  U.S. 
IPEDS  provides  data  on  a  broad  range  of 
topics  including  postsecondary 
enrollments,  faculty  and  staff,  programs, 
degrees  awarded,  numbers  and  types  of 
institutions,  finances  and  information 
on  time  to  degree/graduation  rates. 
Because  IPEDS  is  a  system  of  surveys, 
it  makes  it  possible  to  develop  a  more 
comprehensive  perspective  of 
postsecondary  education  than  any 
single  component  could  provide. 

[PR  Doc  98-12368  Filed  5-11-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No     S4  132A-4] 

Centers  for  Independent  Living;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1998. 

Purpose  of  Program:  This  program 
provides  support  for  planning, 
conducting,  administering,  and 
evaluating  centers  for  independent 
living  (centers)  that  comply  with  the 
standards  and  assurances  in  section  725 
of  the  Rehabilitation  Act  of  1973.  as 
amended  (Act),  consistent  with  the  State 
plan  for  establishing  a  statewide 
network  of  centers.  Centers  are 
consumer-controlled,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agencies  that  are  designed  and 
operated  within  local  communities  by 
individuals  with  disabilities  and 
provide  an  array  of  independent  living 
(IL)  services. 

Eligible  Applicants:  To  be  eligible  to 
apply,  an  applicant  must  be  a  consumer- 
controlled,  community-based,  cross- 
disability,  nonresidential,  private 
nonprofit  agency  as  defined  in  34  CFR 
364. 4fb);  have  the  power  and  authority 
to  meet  the  requirements  in  34  CFR 
366.2(a)(1);  be  able  to  plan,  conduct, 
administer,  and  evaluate  a  center 
consistent  with  the  requirements  of 
section  725(b)  and  (c)  of  the  Act  and 
Subparts  F  and  G  of  34  CFR  Part  366; 
and  either — (1)  not  currently  be 
receiving  funds  under  Part  C  of  Chapter 
1  of  Title  VII  of  the  Act;  or  (2)  propose 
the  expansion  of  an  existing  center 
through  the  establishment  of  a  separate 
and  complete  center  (except  that  the 
governing  board  of  the  existing  center 
may  serve  as  the  governing  board  of  the 
new  center)  in  a  different  geographical 
location.  Eligibility  under  this 
competition  is  limited  to  entities  that 
meet  the  requirements  of  34  CFR  366.24 
and  propose  to  serve  areas  that  are 
unserved  or  underserved  in  the  States 
and  territories  listed  under  "Available 
Funds  " 

SUPPLEMEhTTARY  INFORMATION:  The 

current  grantee  under  this  program  that 
is  eligible  for  a  grant  under  the  statute 
has  withdrawm  its  application. 
Therefore,  the  funds  are  available  to 
other  applicants. 

Deadline  For  Transmittal  of 
Applications:  June  30.  1998. 

Deadline  for  Intergovernmental 
Review:  August  29,  1998 

Applications  Available  Sidy  14.  1998. 

Available  Funds:  $93,421  as 
distributed  in  the  following  manner: 
Maryland— $93,421. 

Estimated  Number  of  Awards:  1  per 
eligible  State. 
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Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice 

Proiect  Period  Up  to  60  months 

Applicable  Hegulations  la)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
3-i  CFR  Parts  74.  75.  77.  79.  80,  81.  82. 
8,5,  and  86.  and  (bl  The  regulations  for 
this  program  in  34  CFR  Parts  364  and 
366 

For  Applications  Contact:  The  Grants 
and  Contracts  Services  Team  (GCST), 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S  W.,  Room 
331".  Switzer  Building.  Washington, 
DC  20202-2550  Telephone:  (202)  205- 
8351  The  preferred  method  for 
requesting  applications  is  to  FAX  your 
request  to  (202)  205-8717.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p  m  ,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabiUties  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package 
FOR  FURTHER  INFOMl«ATK3N  CONTACT: 
Merri  Pearson.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S  W.,  Room  3326  Switzer  Building, 
Washington.  D.C.  20202-2741. 
Telephone:  (202)  205-8484.  Individuals 
who  use  a  TDD  may  call  the  TDD 
number  at  (202)  205-8243. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  doc;uments  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http:/'/ocfo. ed.gov/fedreg.  htm 
http:// www. ed.gov/news. html 

To  use  the  pdf  you  must  have  the 
.^dobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  any  of 
the  previous  sites.  If  you  have  questions 
about  using  the  pdf,  please  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 


or,  toll  free.  1-80O-222-4922.  These 
documents  are  located  under  Option 
G — Files/Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  ofTicial  version  of  a  document  is 
the  document  published  in  the  Federal 
Register 

Program  Authority:  29  U  SC   721(ci  and 
(eland  796(f) 

Dated:  May  7.  1998. 
Judith  E.  Heumann. 

.'\ssistant  Secretary  for  Special  Education  and 
Rehabilitative  Services 
[FR  Doc  98-12573  Filed  5-11-98.  8  45  am 
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DEPARTMEffT  OF  EDUCATK>N 


Natiorwil  Educattonal  Research  Pottcy 
and  Priorities  Board;  Me«tir>g 

AQB4CY:  National  Educational  Research 
Policy  and  Priorities  Board;  Education 
ACTION:  Notice  of  meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  Notice  of  this  meeting 
is  required  under  Section  10(a)(2J  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  lo 
attend  the  meeting. 
dates:  June  18  and  19,  1998. 
TIME:  June  18,  2:30  p.m  to  5  p.m  .  lane 
19,  9  a.m.  to  4  p.m. 
L0CATX3N:  Room  100,  80  F  St.,  NW  , 
Washington,  DC  20208-7564 
FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Leenhouts,  Designater*  Federal 
Official,  National  Educational  Research 
Pohcy  and  Priorities  Board, 
Washington,  DC  20208-7564.  Tel.   (202i 
219-2065;  fax:  (202)  219-1528;  e-mail 
Thelma  Leenhouts@ed.gov,  or 
nerppb@ed.gov 

SUPPLEMENTARY  ll#K>RMAT)ON:  The 
.National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research.  Development.  Dissemination 
and  Improvement  Aci  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary'  for  the  Office  of 
Educational  Research  and  Improvement 
to  forge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office 
The  meeting  is  open  to  the  public  On 
June  18,  the  Board  will  hear  reports 
from  its  Committee  on  Research. 
Development,  and  Dissemination,  and 


receive  a  briefing  about  the  ERJC 
Clearinghouse  competition.  On  June  19, 
the  Board  wili  hear  reports  from  the 
Nationai  Research  Institutes  of  the 
Office  of  Educational  Research  and 
Improvement,  and  from  its  Program  and 
Standard.s  Committees.  A  final  agenda 
will  be  available  from  the  Board  office 
on  )une  10.  1998. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Pnonties  Board,  Suite  100,  80  F  St., 
NW  ,  Washington  DC  20208-7564. 

Dated  May  8  1998. 
Eve  M  Bither. 

Executive  Director 

;FR  Doc  98-12521  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

nC«8-666-00l -FEnC-»51 

information  Coltection  Submrtted  for 
Review  and  Request  for  Comments 

Mav  6   1998 

AOB<CY:  Federal  Energ\  Regulatory 

Commission 

ACTION:  Notice  of  submission  for  review 

bv  the  Office  of  Management  and 

Budget  iOMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  iCommissicm) 
has  suDmitted  the  energy  information 
collection  h.sted  in  this  notice  to  the 
CJffice  of  Management  and  Budget 
(OMB)  for  review  unde.r  provisions  of 
Section  350"  of  the  Paperwork 
Reduction  .^c1  of  1995  (Pub.  L.  No.  104- 
13)  .\n\  interested  person  may  file 
comments  on  the  coiiection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  public  comments  from  two 
entities  m  response  to  an  earlier  Federal 
Register  notice  of  December  10.  1997 
(62  PR  fi50"l  I  and  has  replied  to  these 
comments  in  its  submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  .^ddress  comments  to  Office 
of  Management  and  Budget,  Office  of 
Informal  ion  and  Regulatory  Affairs, 
.Attention  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  726  Jackson 
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Place,  N.W.  Washington.  U  i   A 

copy  of  the  comments  shouK;  a...w  ;je 
sent  to  Federal  Energy  Regulatory 
Commission,  Division  of  Information 
Services.  Attention;  Mr.  Michael  Miller, 
888  First  Street  N.E..  Washington.  D.C. 
20426 
F0«  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
michael.miller€>ferc.fed.us. 

SUPPt.EMENTARY  INFORMATION: 
Description 

The  energy  information  collection 
submitted  to  0MB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
555  "Preservation  of  Records  of  Public 
Utilities  and  Licensees.  Natural  Gas  and 
Oil  Pipeline  Companies." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3  Control  No  :  OMB  No.  1902-0098. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three- year  extension  of 
the  current  expiration  date,  with  no 
substantive  changes  to  the  existing 
collection.  There  is  an  increase  in  the 
reporting  burden  due  to  an  increase  in 
the  number  of  respondents  participating 
in  industry  and  consequently  subject  to 
the  Commission's  jurisdiction.  This 
increase  reflects  an  adjustment  to  the 
Commission's  regulatory  burden  for  this 
information  collection  requirement. 
These  are  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  Implementing  the    • 
provisions  of  the  Federal  Power  Act 
(FPA):  the  Natural  Gas  Act  (NGA);  and 
the  Interstate  Commerce  Act  (ICA). 
These  statutes  provide  the  Commission 
with  the  authority  and  responsibility  for 
policing  jurisdictional  companies'  to 
ensure  compliance  with  the  Acts' 
requirements.  The  information  retained 
under  Commission  identifier  FERC-555 
are  records  maintained  by  the  regulated 
companies  in  accordance  with 
Schedules  provided  in  the 
Commission's  regulations  in  18  CFR 
Parts  125.  225  and  356.  The  companies 
will  use  the  regulatory  requirements  to 
determine  the  minimum  length  of  time 
to  maintain  their  records.  These  records 
are  retained  to  be  used  during  financial/ 
compliance  audits  of  jurisdictional 
companies  forming  the  basis  of  the  audit 
staffs  opinion  regarding  (1)  the 
reliability  of  the  financial  data  filed 
with  Commission  by  companies.  (2)  the 
extent  of  conformance  by  the  companies 
to  the  Uniform  System  of  Accounts  (3) 


cunipliance  with  the  Commissions 
regulations  for  rate  filings  and  reports. 

Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average.  515 
recordkeepers  subject  to  the 
Commission's  regulations. 

6  Estimated  Burden:  1,236.000  total 
burden  hours.  515  respondents.  1 
response  annually.  2.400  hours  per 
response  (average). 

7  Estimated  Cost  Burden  to 
Respondents:  1.236,000  hours  +  2,088 
hours  per  year  x  $110,000  per  year  = 
$65,049,236.  average  cost  per 
respondojit  =  $126,309. 

Statutory  Authority:  Sections  301(a), 
304(a),  309.  of  the  Federal  Power  Act 
(FPA)  16  use.  792-8280;  Sections  8(a). 
10(a).  16  of  the  Natural  Gas  Act  (NGA). 
15  use.  717-717w;  and  Sections  19 
and  20  of  the  Interstate  Commerce  Act 
(ICA).  49  use  20. 
David  I'   Him  rx»i"> 
Acting  :>e(:re!ary 
jFR  Doc.  98-12M5  Filad  S-n-98;  8:45  am) 
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OFPARTMENT  OF  ENERGY 

FtHlerai  Energy  Regulatory 
Corr.misSiOn 

(DfH-KR!  So    :r98  4  2  .XK): 

Atqonquir  LNG   Inc  .  Notice  o' 
Proposed  Changes  m  FERC  Gas  Tartft 

May  6,  1998 

Take  notice  that  on  May  1.  1998, 
Algonquin  LNG.  Inc.  (ALNG)  tendered 
for  filing  as  part  of  its  FERC  Gas  TarifT. 
First  Revised  Volume  No.  1.  Eighth 
Revised  Sheet  No.  200.  The  proposed 
effective  date  of  this  tariff  sheet  is  June 
1,  1998. 

ALNG  states  that  the  purpose  of  this 
filing  is  to  update  its  Index  of  Customers 
as  of  June  1.  1998 

ALNG  states  that  copies  of  its  filing 
have  been  served  on  all  affected 
customers  of  ALNG  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  fihng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Puhlir  Reference 

Room 

David  P   Baen?ers. 

Acting  becretary 

IFR  Dor  98-12473  Filed  S-11-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No  RP«7-9«-006] 

Algor>quin  LNG,  Inc.;  Notice  of 
Compliance  Filing 

May  6.  1998 

Take  notice  that  on  May  1,  1998. 
Algonquin  LNG,  Inc.  (ALNG)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets  to  become 
effective  June  1.  1998: 

Second  Revised  Sheet  No.  31 
Third  Revised  Sheet  No.  51 
Second  Revised  Sheet  No.  83 

ALNG  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's  Letter 
Order  issued  on  July  3,  1997.  in  Docket 
Nos.  RP97-90-001  and  RP97-99-002. 
ALNG  states  that  the  above  listed  tariff 
sheets  are  being  filed  to  bring  ALNG's 
FERC  Gas  Tariff  into  compliance  with 
Gas  Industry  Standards  Board  (GISB) 
Standards  4.3.6,  4.3.7,  and  5.4.13 
through  5.4.16. 

ALNG  states  that  copies  of  this  filing 
were  served  on  firm  customers  of  ALNG 
and  interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-12474  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP98-21 2-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Change  in  FERC  Gas  Tariff 

May  6.  1998 

Take  notice  that  on  May  1,  1998.  .^NR 
Pipeline  Company  (ANR)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets  proposed  to  be 
effective  June  1,  1998: 

Twenty-second  Revised  Sheet  No.  17 
Third  Revised  Sheet  No.  140 

ANR  states  that  this  filing  represents 
ANR  s  annual  report  of  the  net  revenues 
attributable  to  the  operation  of  its 
cashout  program  This  filing  covers  the 
period  )anuar\  1,  1997  to  December  31. 
1997  The  Net  Cashout  Activity  for  the 
12-month  period  ending  December  31. 
1997  resulted  in  a  net  balance  of 
($1,461,898)  This  amount  is  added  to 
the  balance  of  ($3,162,904)  from  ANR's 
previous  cashout  report  plus  carrying 
chaises  of  ($542,459),  for  a  cumulative 
net  cashout  balance  of  ($5,167,261). 
ANR  has  computed  the  cashout  price 
surcharge  pursuant  to  Section  15.5(bl  of 
the  General  Terms  &  Conditions  of  its 
tariff  The  cashout  price  surcharge  of 
$0.1211  wili  be  subtracted  from  the 
cashout  pnt:e  where  excess  quantities 
are  being  cashed  out  (purchased),  and 
will  be  added  to  the  cashout  pnce 
where  deficient  quantities  are  being 
cashed  out  (sold),  consistent  with  ANR's 
approved  tariff  mechanism 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385  214  and  385  211  of  the 
Commissions  Rules  and  Regulations 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissions  Regulations  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

David  P.  Boerjjers, 
Acting  Secrftnn 
IFR  Doc.  98-12488  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP»8-20e-000] 

Atlanta  Gas  Light  Company;  Notice  of 
Filing 

May  6,  1998.  ^ 

Take  notice  that  on  May  1.  1998. 
.Atlanta  Gas  Light  Company  (Atlanta  1 
tendered  for  filing  a  request  for  limited 
waivers  and  clarification  of  certain 
Commission  regulations  and  policies 
and  pipeline  tariff  provisions  related  to 
transportation  services  provided  to 
Atlanta  by  interstate  pipelines 

Atlanta  states  that  on  November  26, 
1997,  it  gave  notice  of  its  election  to 
become  an  electing  distribution 
company  pursuant  to  the  Georgia 
Natural  Gas  Competition  and 
Deregulation  Act  (SB   215]  and  that 
proceedings  on  Atlanta's  application  tc 
unbundle  its  distribution  ser\'ices  are 
underway  at  the  Georgia  Public  Ser\  K:e 
Commission  (GPSC)  in  GPSC  Docket 
No  8390-U.  Atlanta  states  that  the 
request  for  limited  waivers  and 
clarification  is  necessary  to  enable 
.Atlanta  to  unbundle  its  system  in  the 
manner  contemplated  by  SB  215 

Atlanta  further  states  that  copies  of 
the  filing  have  been  mailed  to  ail  parties 
m  GPSC  Docket  No  8390-U  and  GPSC, 
and  each  of  Atlanta's  interstate  pipeline 
suppliers. 

.\ny  person  desinng  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  wiLh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.F...  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154  210  of 
the  commissions  Regulations  Protests 
will  be  considered  bv  the  Commission 
m  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  part) 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  availab.e  for  publu 
inspection  in  the  Public  Reference 
Room 

David  P,  Boergers. 
Acting  Secretary. 
(FR  D<K   98-1 2481  Filed  5-11-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Pro)ect  No  U^7-0Ci  ana  Protect  Ho  -i&SS- 
013] 

Central  Nebraska  Public  Power  ana 
Irrigation  Distnct  and  Nebraska  Public 
Power  Distnct;  Notice  of  Public 
Briefing 

May  6,  1998 

Parties  to  this  relicensing  proceeding 
recently  advised  the  Commission  that 
they  anticipate  filing  a  comprehensive 
settlement  agreement  on  May  15.  1998. 
In  response  tc  a  request  by  the  U.S. 
Department  of  the  Interior  (Interior),  the 
Commission  will  host  a  public  brie&ng 
on  the  settlement  agreement.  The 
briefing  will  be  held  on  Tuesday,  May 
19,  1998,  at  1:00  p.m.,  in  the 
Commission  Meting  Room,  located  on 
the  second  floor  of  888  First  Street,  N.E., 
Washington,  D.C.  Interior  and  other  key 
parties  to-the  settlement  agreement  will 
brief  the  Commissioners  on  the  major 
provisions  of  the  settlement  agreement 
and  its  relationship  to  the  Platte  River 
Cooperative  Agreement,  and  will 
answer  any  questions.  This  portion  of 
the  briefing  will  take  approximately  one 
hour  After  a  short  recess,  the  briefing 
will  continue  with  more  detailed 
presentations  and  discussions  with 
Commission  staff. 

The  briefing  will  be  recorded  by  a 
stenographer,  and  the  transcript  will 
become  part  of  the  Commission's  public 
record  of  this  proceeding.  Anyone 
wishing  to  receive  a  copy  of  the 
transcript  of  the  briefing  may  contact 
Ace  Federal  Reporting  Company  by 
calling  (202)  347-3700  or  by  vmting  to 
1120  G  Street,  N  W    Washington.  D.C. 
20005. 

For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

David  P  Boergers, 
Acting  b^'rftu.y. 
[FR  Doc  98-12546  Filed  5-11-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP98-20S-000: 

Columbia  Gas  Transmission 
Corporation:  Notice  ot  Proposed 
Changes  in  FERC  Gas  Tanfl 

.Ma>  6.  la9S, 

fake  notice  that  on  May  1.  1998. 
Columbia  Gas  Transmission  Corporation 


^hiBa 
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(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  bearing  a  proposed  effective 
date  of  June  1.  1998: 

Twenty-seventh  Revised  Sheet  No  25 
Twenty-seventh  Revised  Sheet  No.  26 
Twenty-seventh  Revised  Sheet  No  27 
Twenty-seventh  Revised  Sheet  No  28 
Eleventh  Revised  Sheet  No.  30A 
Eleventh  Revised  Sheet  No.  31 

Columbia  states  that  the  purpose  of 
this  filing  is  to  m»ke  a  downward 
adjustment  to  its  Rate  Schedule  FTS 
base  rate  demand  determinants  as 
provided  for  in  Stipulation  II,  Article  HI. 
Section  H(2)  of  the  Docket  No.  RP95- 
408  et  al,  rate  case  settlement.  The 
settlement  provision  authorizes  such 
adjustments  associated  with  contract 
demand  reduc-tions  recognizing  the  loss 
of  direct  firm  transportation  deliveries 
to  customers  from  gathering  facilities 
sold  since  the  settlement  up  to  15,000 
Dth/day.  This  filing  reflects  theJoss  in 
firm  transportation  demand 
determinants  (and  associated 
commodity  determinants)  for  two  Rate 
Schedule  FTS  customers. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  DC. 
20426.  in  accordance  with  Sections 
385  214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  takeii,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

David  P.  BMr^n. 
Acting  Secretary 
[FR  Doc.  9»-12484  Filed  5-11-98;  8:45  ami 
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DfcPARTMENT  Of-  ENERGY 

Federal  Energy  Be<5uiatory 
Commission 

lDo<»t«(No   FFOft-JC/S  00('; 

CSW  Energy  Services   inc  ,  Notice  of 
tesuance  of  Order 

May  6.  1998 

CSW  Eneigy  Services.  Inc.  (ESI),  a 
power  marketer,  is  wholly-owned  by 
Central  4  Southwest  Corporation,  which 
owns  public  utilities  engaged  in  the 
generation,  transmission,  distribution 
and  sale  of  electric  power  at  wholesale 
and  retail.  ESI  filed  an  application  for 
authorization  to  engage  in  wholesale 
power  sales  at  market-based  rates,  and 
for  certain  waivers  and  authorizations 
In  particular,  ESI  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  ESI.  On  May  1,  1998.  the 
Commission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Proposed  Tariff  For  Market  Based  Power 
Sales  And  Reassignment  of 
Transmission  Capacity  And  Directing 
Filing  Of  Revised  Codes  Of  Conduct 
(Order),  in  the  above-docketed 
proceeding. 

The  Conunission's  May  1,  1998  Order 
granted  the  request  for  blanket  approval 
under  Part  34.  subject  to  the  conditions 
found  in  Ordering  Paragraphs  (G),  (H). 
and  (J): 

(G)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabiUUes  by  ESI  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E.. 
Washington.  DC.  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(H)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (G)  above.  ESI  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  ESI, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(J)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 


L6i  s  issuances  of  securities  or 
assumptions  of  liabilities*   *   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protest,  as  set  forth  above,  is  June  1, 
1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  N.E., 
Washington,  DC.  20426. 

David  P   Boenjers 

Acting  Secretary 

(FR  Doc  98-12487  Filed  5-11-98;  8:45  ami 
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DEPARTIIENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  f4o  RP97-287-017] 

El  Paso  Natural  Gas  Company,  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Mbv  fi    1<*Q« 

Talte  notK.tt  that  on  May  1.  1998.  EI 
Paso  Natural  Gas  Company  (El  Paso) 
ttniiiered  for  filing  to  be<:ome  part  of  its 
FKKC:  (Wis  Tariff,  St»<.;ond  Revised 
Volume  No.  1-A,  the  following  tanff 
sheet  to  become  effective  .Mav  1.  1998: 

Fifteenth  Revised  Sheet  No   30 
Eighth  Revised  Sheet  No.  31 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  six 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policv  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  C»as 
Pipelines  issued  lanuarv  :^1,  1996  at 
Docket  Nos.  RM95^;b-UOO  and  RM96-7- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
888  First  Street,  N.E..  Washington.  DC. 
20426.  in  accordance  with  Set  tion 
385  211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  mu.st  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations   Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  fi  ie  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

David  P  Boer^n>. 
Acting  Secretary. 

[FR  Doc.  98-12476  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos  RP97-346-000,  TM97-5-24- 
000,  and  RP98-1 23-000] 

Equitrans,  L.P.;  Notice  of  Informal 
Settlement  Conference 

May  6,  1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursdav.  Mav  14. 
1998,  at  10:00  a.m  ,  and  will  continue 
on  Friday,  May  15,  1998.  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington,  DC.  20426.  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(bj.  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Irene  E  Szopo  at  (202)  208-1602 
or  Robert  .^   Young  at  (202)  208-5705. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc  98-12477  Filed  5-11-98;  8:45  am] 

BILUNG  COOe  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 56-001 1 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  b   i-^yn 

take  notice  that  on  .^pnl  30,  1998. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1. 
Substitute  Original  Sheet  ,Nos  63B.  63C, 
and  630  proposed  to  be  effective  Mav  1, 
1998. 

Great  Lakes  states  that  the  tariff  sheets 
are  being  filed  to  comply  with  the 
Commission's  Order  of  April  22,  1998. 
in  the  above-named  proceeding.  83 
FERC  1  61.064  (1998),  The  order 
required  Great  Lakes  to  submit  tariff 
sheets  reflecting  the  necessary 
modifications  to  sheets  filed  bv  Great 
Lakes  on  March  3.  1998,  to  implement 
a  new  Market  Center  Services  Rate 
Schedule  (Rate  ScJiedule  MC). 


Any  person  desiring  to  protest  this 
filing  ^should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations  .Ml  such  protests  muat  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

David  P.  Boergers, 
Acting  Secretary. 

IFR  Dor    98-12479  Filed  5-11-98:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-207&-000) 

HawKeye  Power  Partners,  L.L.C.; 
Notice  of  Issuance  of  Order 

.May  6,  1998 
Hawkeye  Power  Partners,  L.L.C. 

fHawkeye  Power),  an  affiliate  of  Florida 
Power  &  Light  Company,  filed  an 
application  for  authorization  to  engage 
in  wholesale  power  sales  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations   In  particular,  Hawkeve 
Power  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liabilities 
b\  Hawkeye  Power  On  April  30.  1998. 
the  Commission  issued  an  Order 
Conditionally  Accepting  For  Filing 
.Market-Based  Rales  (Order),  in  the 
abo\e  docketed  proceeding 

The  Commissions  .^pnl  30.  1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (Ej.  and  (G) 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desinng  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Hawkeye  Power  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  m  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure.  18  CFR  385  21 1 
and  385.214, 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  m  Ordennt: 


Paragraph  (D)  above,  Hawkeye  Power  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Hawkeye  Power,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Hawkeye  Power's  issuances  of  securities 
or  assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  1, 
1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  PubUc 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC.  20426. 
David  P,  Boergers. 
Acting  Secretary. 
[FR  Doc  98-12489  Filed  5-11-98;  8:45  am) 

BILLING  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nc,  GT96--6'  -000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  ot  Proposed 
Changes  m  FERC  Gas  Tanft 

May  6, 1998. 

Take  notice  that  on  April  30. 1998, 
Panhandle  Eastern  Pipe  Line  Comf»any 
(Panhandle)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective  )une 
1,  1998: 

Second  Revised  Sheet  No.  3 
First  Revised  Sheet  No.  3A 
First  Revised  Sheet  No  3B 

Panhandle  states  that  the  purpose  of 
this  filing,  made  in  accordance  with 
Section  154.106  of  the  Commission's 
Regulations  is  to  revise  the  system  map 
to  .Tfiect  changes  in  the  pipeline 
facilities  and  the  points  at  which  service 
is  provided.  Specifically,  the  maps 
reflect  the  abandonment  of  the  N.E. 
Oklahoma  facilities  as  authorized  in 
Docket  Nos  CP96-567-O00  [77  FERC 
161149)  and  CP93-505-000  (70  FERC 
161.297),  the  abandonment  of  the  North 
Line  lateral  in  Michigan  as  authorized 
n  Docket  No.  CP96-709-000  (80  FERC 
^  f  1  193)  and  new  delivery  points  in 
KanaM  (CP96-279-000,  77  FERC 
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^bl,l;iU  and  CF97-7b7-OOU).  Illinois 
{CP96-793-000).  Ohio  (CP97-1 55-000) 
and  Michigan  (CP96-709-000.  80  FERC 
161.193). 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  m  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissions  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boer^n. 
Acting  Secretary 
[FRDoc.  9ft-12472  Filed  S-n-98;8;45  am] 

BILUNQ  COOe  (TIT-OI-M 


OEPARTWFNT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  ^4o.  RP98-21 1-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  ot  Proposed 
Changes  in  FERC  Gas  Tarift 

May  6.  1998. 

Take  notice  that  on  May  1.  1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  June  1.  1998. 

Panhandle  states  that  it  is  proposing 
to  suspend  the  $0.01  per  Dt. 
Miscellaneous  Stranded  Transportation 
Cost  Reservation  Surcharge  applicable 
to  Rate  Schedules  FT.  EFT  and  LfT  and 
the  0.06e  per  Dt.  Miscellaneous 
Stranded  Transportation  Cost 
Volumetric  Surcharge  applicable  to  Rate 
Schedule  SCT  in  Docket  No.  RP98-75- 
000.  Panhandle  will  file  a  reconciliation 
repo^^tis  soon  as  practicable  and 
provide  invoice  credits,  with  carrying 
charges,  to  applicable  shippers  for  any 
excess  collections  through  May  31. 
1998 


Fdiihdiidlt)  states  that  copies  ot  ttiis 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  DC. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154,210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Acting  Secretary 
|FR  Doc  98-12485  Filed  5-11-98:  8:45  am) 

BILUMO  COOC  (717-01-11 


DFPAPTMFN'^  or  FNERGY 

Federal  Energy  Req^iator-y 
Commission 

[Docket  No.  RP98-210-0O0] 

Questar  Pipeline  Comoany:  Notice  of 
Tarift  Filing 

May  6.  1998. 

Take  notice  that  on  May  1.  1998. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
Sixth  Revised  sheet  No.  71  and  First 
Revised  Sheet  No.  71A.  to  be  effective 
June  1.  1998. 

Questar  states  that  the  technical 
implementation  and  programming  of  the 
business  processes  applicable  to 
nominations  tendered  via  Electronic 
Data  Interchange  (EDI)  required  Questar 
to  choose  one  of  three  GISB  model  types 
for  nominations — pathed.  non-pathed, 
or  pathed  non-threaded.  Questar  states 
further  that  although  none  of  the  three 
model  types  matched  perfectly  the 
manner  in  which  Questars  nomination 
process  is  administered,  the  pathed  non- 
threaded  model  appeared  to  be  the  most 
closely  related.  Questar  explains  that 
implementation  of  the  pathed  no.i- 
threaded  model  nomination  procedure 
and  development  of  the  associated 
priority-of-service  algorithms  requires 
priority-of-service  tariff  provisions  to 
identi^  more  discrete  levels  of  service 
than  the  current  tariff  defines. 


Accordjngiy.  Questar  is  seeding 
Commission  approval  to  modify  Section 
9.1.  Priority  of  Service,  to  more 
discretely  define  and  clarify  priority-of- 
service  levels  that  are  consistent  with 
the  pathed  non-threaded  model 
nomination  process. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fifing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P  Boer^ers, 
AcUng  Secretary 
IFR  Doc  98-12486  Filed  5-11-98;  8:45  ami 

BILLING  CX>0€  J717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docttet  No  CP9&-399-000) 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Application 

May  6. 1998. 

Take  notice  that  on  April  29.  1998 
Texas  Eastern  Transmission  Corporation 
("Texas  Eastern").  5400  Westheimer 
Court.  Houston,  Texas  77056-5310. 
filed  in  the  above  docket,  an  abbreviated 
application  pursuant  to  Sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Texas  Eastern  to 
construct,  own.  operate,  and  maintain 
certain  replacement  facilities,  abandon 
the  existing  pipeline  being  replaced, 
and  utilize  temporary  work  space  and 
right-of-way  during  the  construction  of 
such  facilities. 

Specifically.  Texas  Eastern  proposes 
to  construct,  own.  operate,  and  maintain 
approximately  4.490  feet  of  30-inch  pipe 
between  Mile  Post  ("MP.")  177.84  and 
M.P.  178.69  beneath  the  Mississippi 
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River  in  West  Feliciana  and  Pointe 
Coupee.  Parishes.  Louisiana.  This  new 
pipe  will  replace  an  existing  river 
crossing  of  the  same  size  on  its  Line  18. 
currentlv  located  75  feet  north  of  the 
proposed  location  for  the  replacement 
crossing.  Monitoring  of  the  Mississippi 
River  bottom  at  this  location  indicates 
significant  scouring  is  occurring  at  the 
existing  crossing.  The  new  facilities  will 
not  increase  the  capacitv  of  Texas 
Eastern's  system  Texas  Eastern  states 
that  the  new  replacement  facilities  will 
enable  Texas  Eastern  to  ensure  the  safe 
and  reliable  operation  of  its  system  in 
order  to  meet  its  contractual 
requirements.  The  estimated  total 
capital  cost  of  the  proposed  facilities  is 
approximately  $8,415,000. 

Texas  Eastern  requests  approval  of 
this  Appiication  by  December  1,  1998, 
in  order  to  construct  the  proposed 
facilities  during  the  1999  summer 
construction  season 

An\  person  desiring  to  participate  in 
the  hearing  process  to  make  any  protest 
with  reference  to  said  application 
should  on  or  before  May  27,  1998.  file 
with  the  Federal  Energy  Regulator) 
Commission,  888  First  Street,  N.E.. 
Washington,  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385  211) 
and  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10)  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings  Any  person  wishing  to 
bec;ome  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
(Commission  order  and  can  petition  for 
rourt  review  of  any  such  order 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  everv 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered   A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission  s  environmental  mailing 
list,  will  receive  copies  of 


environmental  documents  and  v»rill  be 

able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties  However,  commenters 
will  not  receive  copies  of  all  documents 
field  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equaiiw 
whether  filed  by  commenters  or  those 
requesting  inter\'enor  status. 

"Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulator,-  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission  s  Rules  of  Practice 
and  Procedure,  a  heanng  wil!  'he  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  withm  the  time  required  herein,  if 
the  Commission  on  its  ovvt.  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity  If  a  motion 
for  leave  to  intervene  is  timely  field,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  heanng  is 
required,  further  notice  of  such  hearing 
will  be  duly  given 

Under  the  procedure  herein  provided 
for,  unless  ottierwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  be  represented  at  the  hearmg 
David  P.  Boer^rs, 
Acting  Secretary 
[FR  Doc  98-12468  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

fOocket  No.  GT98-40-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

.May  6,  1998 

Take  notice  that  on  April  30.  1998. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  raRC  Gas  Tariff.  Sixth 
Revised  Volume  No  1,  the  following 
tariff  sheets  to  become  effective  May  31, 
1998: 

Second  Revised  Sheet  ,\o.  13 
Second  Revised  Sheet  No.  14 
Second  Revised  Sheet  No.  15 


Second  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  19 
Second  Revised  Sheet  No.  20 

Texas  Eastern  states  that  the  purpose 
of  the  filing  is  to  update  the  system 
maps  to  reflect  its  current  principal 
pipeline  facilities  and  the  points  at 
which  service  is  rendered,  as  required 
by  Section  154,106  of  the  Commission's 
Regulations. 

Texas  Eastern  states  that  copies  of  the 
fihng  were  mailed  to  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E,,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

.\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P  Boergers, 
Acting  Secretary. 
IFR  Doc  98-12471  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP97-255-002] 

TransCotorado  Gas  Transmission 
Company;  Notice  of  Proposea 
Char>ges  in  FERC  Gas  Tanft 

.May  6.  1998 

Take  notice  that  on  May  1.  1998, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  May  1,  1998: 

Second  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  22 

TransColorado  states  that  the  above 
tariff  sheets  are  being  filed  to  implement 
one  negotiated  rate  contract  pursuant  to 
the  Commission  s  Statement  of  PoUcy 
on  Alternatives  to  Traditional  Cost-of- 
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Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31,  1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 

000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boer^n. 
Acting  Secretary 
(FR  Doc  9ft-12475  Filed  S-n-98;  8:45  ami 

BILUNO  COOE  (717-01-M 


DE  P  "  '  •  MENT  OF  ENERGY 

Federal  Ener  ;,  -UK^ulatory 
Commission 

(DocKet  No.  CP«7-331-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Amendment 

May  6,  1998. 

take  notice  that  on  April  27,  1998, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396,  Houston,  Texas  77251.  filed  in 
Docket  No.  CP97-331-001,  an 
application  as  supplemented  on  May  4, 
1998,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  Part  157  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  to  amend  the  certificate  of 
public  convenience  and  necessity 
issued  in  Docket  No.  CP97-331-000  on 
January  15,  1998,  to  authorize  Transco 
to  uprate  two  compressor  units,  all  as 
more  fully  set  forth  in  the  petition  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Transco  seeks  to  uprate  compressor 
units  3  and  4  at  its  Station  100  in 
Chilton  County,  Alabama,  from  5,000 
horsepower  to  6,000  horsepower  each. 
Transco  states  that  the  certificate 
authorized  Transco,  among  other  things, 
to  re-wheel  compressor  units  3  and  4  at 
Station  100. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
May  18.  1998,  file  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157  10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  pwrson  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comment?  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 


without  further  noticf  ■•■     •  'fie 
Commission  or  its  des. ,;:.►■'     n  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
w\\\  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergera, 
Acting  Secretary. 

IFR  Doc  98-12467  Filed  5-11-OT;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisston 

[Docket  No   GT98-;39-000) 

Trunkline  Gas  Company,  Notice  of 
Proposed  Changes  In  FERC  Gas  Taritl 

Take  notice  that  on  April  30,  1998. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheets  to  be  effective 
June  1.  1998: 

Third  Revised  Sheet  No.  5 
First  Revised  Sheet  No  5A 
First  Revised  Sheet  No.  5B 
First  Revised  Sheet  No  5C 

Trunkline  states  that  the  purpose  of 
this  filing  made  in  accordance  with 
Section  154.106  of  the  Commission's 
Regulations,  is  to  revise  the  system  map 
to  reflect  changes  in  the  facilities  and 
the  points  at  which  service  is  provided 
Specifically,  the  maps  reflect  the 
abandonment  of  facihties  in  south  Texas 
as  authorized  in  Docket  No.  CP97-173- 
000  (81  FERC  161,351)  and  new 
delivery  points  in  Kentucky  and 
Louisiana  as  authorized  in  Docket  Nos. 
CP97-273-OO0  and  CP96-546-000, 
respectively. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
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Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154  210  of 
the  Commission's  Regulations  Protests 
will  be  considered  b\  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  inten'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  a\ailable  for  public 
inspection  in  the  Public  Reference 
Room 

David  P  Boer^rs. 
Acting  Secrctan 
(FR  Doc.  98-12470  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 97-001] 

Viking  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

May  6.  1998 

Take  notice  that  on  May  1.  1998 
\'iking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  GAs  Tariff.  First  Revised  Volume 
No.  1  the  following  tariff  sheets  to 
become  effective  June  1.  1998: 

Substitute  Eleventh  Revised  Sheet  No  6 
Substitute  Fourth  Revised  Sheet  No  6.^ 
Substitute  Fourth  Revised  Sheet  No   14 
Substitute  Second  Revised  Sheet  .No   15D 
Substitute  Fifth  Revised  Sheet  No   19 
Substitute  Fourth  Revised  Sheet  .No  24 
Substitute  Fourth  Revised  Sheet  No.  29 

ViJfdng  states  that  this  filing  is  being 
made  pursuant  to  the  Office  of  Pipeline 
Regulation  s  (OPR)  May  1,  1998  Letter 
Order  m  the  above-referenced 
proceeding  in  which  OPR  requested  that 
V'lking  correct  the  listed  tariff  sheets  to 
reflec:t  the  Commission's  Pagination 
Guidelines  Consistent  with  the  May  1, 
1998  Letter  Order,  the  only  change  that 
has  been  made  to  these  sheets  is  the 
corrected  pagination 

\'iking  states  that  copies  of  the  filing 
hav  e  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulator.-  commissions. 

Any  person  desiring  to  protest  tiiis 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE  .  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
nied  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings 

Copies  of  this  filing  are  on  file  with  the 

Commiission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Acting  Secretary 

IFR  Doc  98-12480  Filed  5-11-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP98-1 05-007  and  RP98-165- 
002] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  6.  1998 

Take  notice  that  on  .^pri!  .30.  1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Origma! 
Volume  No.  1.  the  following  tanff 
sheets,  with  the  proposed  effective  date 
of  .May  1,  1998: 

First  Revised  Sheet  No  6 

Substitute  First  Revised  Sheet  No.  6A 

First  Revised  Sheet  Nos  268,  269.  and  270 

Williams  states  that  the  filing  is  t)eing 
made  in  compliance  with  Ordenng  Paragraph 
,'B)  of  the  Order  on  Rehearing  and 
Compliance  Fiimg,  issued  March  31,  1998.  in 
Docitet  No  RP98- 105-001,  et  al  The 
Commission  directed  Williams  to  submit 
surcharge  to  recover  its  GSR  Costs. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  al!  participants  listed  or. 
the  service  lists  maintained  b\  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions 

.A.ny  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Reguiator\  Commission. 
888  First  Street.  NE  .  Washington.  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154,210  of 
the  Commission  s  Regulations  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room 

David  P  KoeretTS. 

Acting  Secretary 

[FR  Doc.  98-12478  Filed  5-11-98;  8:45  am] 

BIUJNQ  COOE  1717-01-11 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP98-207-OO0: 

Williams  Gas  Pipelines  Central  inc  ■ 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  6, 1998 

Take  notice  that  on  May  1, 1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  foUowdng  tariff  sheet, 
with  the  proposed  effective  date  of  June 
1.  1998; 

Second  Revised  Sheet  No  6A 

Williams  states  that  this  filing  is  being 
made  to  adjust  the  maximum  rates 
under  Rate  Schedules  ITS-M  and  ITS- 
P  by  discontinuing  the  surcharge 
estabhshed  in  Docket  No.  RP96-173. 
This  surcharge,  which  became  effective 
June  1,  1996,  has  been  in  effect  for  its 
2 4 -month  recovery  period. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protests  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  pro\'ided  in  Section  154.210  of 
the  Commission's  Regulations  Protests 
will  be  considered  by  the  Commissicm 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pa^ 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P  Boergers, 
Acting  Secretan-. 

[FR  Doc.  98-12482  Filed  5-11-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP98-20a-0001 

Williams  Gas  Pipelines  Central.  Inc  , 
Notice  of  Proposad  ChangM  in  FERC 
Gas  Tariff 

May  6. 1998. 

Take  notice  that  on  May  1.  1998. 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  the  following  tariff  sheets 
to  be  effective  June  1,  1998: 

First  Revised  Sheet  No  267 

Second  Revised  Sheet  No.  268 

Original  Sheet  Nos  271A,  271B.  27lC.  and 

271D 
First  Revised  Sheet  No.  272 

Williams  stales  that  the  purpose  of 
this  filing  is  to  modify  Article  14  of  its 
FERC  Gas  Tariff  to  include  costs 
incurred  in  the  assignment  of  any 
remaining  gas  purchase  contracts 
through  a  reverse  auction  process  as  a 
cost  eligible  for  recovei7  as  GSR  costs 
and  to  establish  procedures  to  be  used 
in  conducting  such  reverse  action. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385  214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P  Boerftera. 
Acting  Secretary 
(FR  Doc  98-12483  Filed  5-11-98;  845  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  GT98-4S-0001 

Willlston  Basin  Interstate  Pipeline 
Company,  Notice  of  Proposed 
Changes  m  FERC  Gas  Tarifi 

May  6.  1998. 

Take  notice  that  on  April  30.  1998. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  April  30.  1998; 

Third  Revised  Sheet  No  5 
Third  Revised  Sheet  No.  6 
First  Revised  Sheet  No.  6A 
First  Revised  Sheet  No  7 
Second  Revised  Sheet  No.  8 
Third  Revised  Sheet  No  9 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  System  Maps  with  the  most 
recent  information  available 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  DC. 
20426.  in  accordance  with  Sections 
385.214  and  385  211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boer9Br«, 
Actjng  SrcTvtary 

jFR  Doc.  98-12469  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Revjulatory 
Commission 

[Docket  No.  EQ98-87-000,  at  al.) 

Onondaq<i  Coq€'nefa!ion  Limited 
Partnership  et  .i:     E'ectnc  Rate  and 
Corporate  Regulation  Filings 

May  4.  1998 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1    Onondaga  Ck)generation  Limited 
Partnership 

(Docket  No  EG98-67-000! 

Take  notice  that  on  April  23,  1998, 
Onondaga  Cogeneration  Limited 
Partnership  (Onondaga)  of  One  Upper 
Pond  Road.  Parsippany.  New  Jersey, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  is  a  New  York  limited 
partnership  which  owns  a  topping-cycle 
cogeneration  facility  (the  Facility)  All 
electricity  produced  by  the  Facility  is 
sold  at  wholesale  to  Niagara  Mohawk 
Power  Corporation. 

Comment  date:  May  21.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Duke  Energy  Oakland  LLC 

(Docket  No  EG98-68-000i 

Take  notice  that  on  April  24.  1998, 
Duke  Energy  Oakland  LLC  (Oakland) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commissions 
Regulations. 

Oakland  is  a  Delaware  limited 
liability  corporation  and  an  indirect 
wholly-owned  subsidiary  of  Duke 
Energy  Corporation.  Oakland's  facility 
consists  of  three  diesel-fired  generating 
units  with  a  combined  generating 
capacity  of  137  MW.  Oakland  states  that 
prior  to  its  purchase  of  the  facility  from 
Pacific  Gas  &  Electric  (PGAE).  the 
facility  was  part  of  PGAE's  integrated 
system.  Therefore  a  rate  or  charge  in 
connection  with  this  facility  was  in 
effect  under  the  laws  of  California  on 
October  24.  1992.  On  December  16, 
1997.  the  Public  Utilities  Commission  of 
the  Sate  of  California  (CPUC).  issued  an 
interim  opinion  which  concluded  that 
allowing  the  facility  to  be  an  exempt 
wholesale  generator  within  the  meaning 
of  PUHCA  would  benefit  consumers, 
would  be  in  the  public  interest,  and 
would  not  violate  California  law. 
Oakland  attached  a  copy  of  the  CPUC 
opinion  to  its  application. 

Oakland  further  states  that  copies  of 
the  application  were  served  upon  the 
Cahfomia  Independent  System  Operator 
Corporation,  the  California  Power 
Exchange  Corporation,  the  Securities 
and  Exchange  Commission,  the  North 
Carolina  Utilities  Commission,  the 
South  Carolina  Public  Service 
Conunission.  and  the  CPUC. 
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Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Duke  Energy  Moss  Landmg  LLC 

(Docket  No   EG98-69-OO0) 

Take  notice  that  on  April  24,  1998. 
Dvike  Energy  .Moss  Landing  LLC  (Moss 
Landing),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commissions  Regulations. 

Moss  Landing  is  a  Delaware  limited 
liability  corporation  and  an  indirect 
wholly-owned  subsidiary  of  Duke 
Energy  Corporation  Moss  Landings 
facility  consists  of  two  natural  gas-fired 
generating  units  with  a  combined 
generating  c^pdcity  of  1 ,478  MW.  Moss 
Landing  states  that  prior  to  its  purchase 
of  the  facilitv  from  Pacific  Gas  &  Electric 
(PG&E),  the  facility  was  part  of  PG&Es 
integrated  system.  Therefore,  a  rate  or 
charge  in  connection  with  this  facility 
was  in  effect  under  the  laws  of 
California  on  October  24.  1992.  On 
December  16,  1997,  the  Public  Utilities 
Commission  of  the  Sate  of  California 
(CPUC),  issued  an  interim  opinion 
which  concluded  that  allowing  the 
facility  to  be  an  exempt  wholesale 
generator  within  the  meaning  of  PUHCA 
would  benefit  consumers,  would  be  in 
the  public  interest,  and  would  not 
violate  California  law.  Moss  Landing 
attached  a  copy  of  the  CPUC  opinion  to 
Its  application. 

Moss  Landing  further  states  that 
copies  of  the  application  were  served 
upon  the  California  Independent  System 
Operator  Corporation,  the  California 
Power  Exchange  Corporation,  the 
Secunties  and  Exchange  Commission, 
the  South  Carolina  Public  Service 
Commission,  the  North  Carolina 
Utilities  Commission,  and  the  CPUC. 

Comment  date  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  that  concern  the 
adequacy  pr  accuracy  of  the  application 

4.  Atlantic  City  Electric  Company 

(Docket  No  ER9a- 1721-001] 

Take  notice  that  on  April  28.  1998, 
Atlantic  City  Electric  Company  (ACE), 
tendered  for  filing  a  refund  report  in 
compliance  with  Commission  Order 
issued  on  March  30.  1998,  in  Docket  No 
ER98- 1721-000. 

Comment  date:  May  18,  1998,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Louisville  Gas  And  Electric  Company 

[Docket  No  ER98-2n6-000j 

Take  notice  that  on  April  29,  1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  of  its 
obligation  to  file  the  Transaction  detail 
for  wholesale  transactions  made 
pursuant  to  its  market-based  Generation 
Sales  Service  (GSS)  Tariff  This  filing 
revises  the  filing  dated  April  27.  1998 

Comment  date:  May  19.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corporation 

(Docket  No  ER98-272&-OO0J 

Take  notice  that  on  April  29.  1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
.Agreement  between  NMPC  and  the 
Power  Authority  of  the  State  of  New 
York  (NYPA)  to' permit  SYVA  to  deliver 
power  and  energy  from  N"VT,^'s 
FitzPatnck  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  NMPC's  transmission  system 
connects  to  its  retail  distribution  system 
west  of  NMPC's  constrained  Central- 
East  Interface.  This  Transmission 
Service  Agreement  specifies  that  NYP.^ 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  NMPC  s  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  0A96-1 94-000 

NMPC  requests  an  effective  date  of 
April  1,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown 

NMPC  has  served  copies  of  the  filing 
upon  New  York  Public  Service 
Commission  and  NYPA 

Comment  date:  May  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Carolina  Power  &  Light  Company 

I'Docket  No.  ER98-2729-p00| 

Take  notice  that  on  April  29   1998 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  proposec 
changes  to  its  FERC  Tanff  .No  1  for 
Sales  of  Capacity  and  Energy.  FERC 
Original  Volume  No,  2  to  permit  market- 
based  sales  under  that  Tariff 

Copies  of  this  filing  were  served  on 
CP&L's  customers  cuajently  eligible  to 
take  service  under  Tariff  No  1,  the 
North  Carolina  Utilities  Commission 
and  The  Public  Service  Commission  of 
South  Carolina. 

Comment  date:  May  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8  American  Electric  Power  Ser*'ice 
Corporation 

(Docket  No.  ER98-2  7  30-000) 

Take  notice  that  on  April  29,  1998, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Comfwnies  (Power  Sales 
Tarifn  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Ope»-atmg  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5.  AEPSC 
respcHtfully  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  April  15.  1998 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Reguiaiory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date  May  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Portland  General  Electric  Co. 

(Docket  No.  ER98-2731-O00J 

Take  notice  that  on  April  29,  1998, 
Portland  General  Electric  Company 
(PGE),  tenderf'd  for  filing  under  PGE's 
.Market -Based  Rate  Tariff.  (Docket  No. 
ER98- 1643-000)  an  un-executed 
Service  Agreement  for  Service  at 
Market-Ba.sed  Rates  with  California 
Power  Excnange.  Pursuant  to  18  CFR 
35.11  and  the  Commission's  order 
issued  July  30,  1993  (Docket  No.  PL93- 
2-002),  PGE  respectfully  requests  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  un-executed  Service  Agreements  to 
become  effective  March  31 ,  1998, 

Copies  of  this  filing  were  caused  to  be 
served  upon  California  Power  Exchange. 

Comment  date:  May  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Florida  Power  &  Light  Compan\ 

[Docket  No  ER98-2734-000I 

Take  notice  that  on  April  29,  1998, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  OGE  Energy  Resources, 
Inc.,  for  Short-Term  Firm  and  Non-Firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff, 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  June  1,  1998. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission  s  Regulations, 

Comment  date  May  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Duquesne  Light  (.Company 

IDocket  No  ER9»-2735-0O0| 

Take  notice  that  on  Apnl  29.  1998. 
Duquesne  Light  Company  (DLC).  filed  a 
Service  Agreement  for  Retail  Network 
Integration  Transmission  Service  and  a 
Network  Operating  Agreement  for  Retail 
Network  Integration  Transmission 
Service  dated  April  I.  1998  with 
Conectiv  Energy  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  and  Network 
Operating  Agreement  adds  Conectiv 
Energy  as  a  customer  under  the  Tariff. 
DLC  requests  an  effective  date  of  April 
1.  1998.  for  the  Service  Agreement. 

Comment  date:  May  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER98-273fr-000l 

Take  notice  that  on  April  29.  1998. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  unexecuted  electric  service 
agreement  under  its  Market  Rate  Sales 
Tariff  (FERC  Electric  Tariff.  Original 
Volume  No.  8)  and  an  unexecuted 
electric  service  agreement  under  its 
Coordination  Sales  Tariff  (FERC  Electric 
Tariff.  Original  Volume  No.  21  with 
Amoco  Energy  Trading  Corporation 
(Amoco).  Wisconsin  Electric 
respectfully  requests  an  effective  date  of 
April  3,  1998.  to  allow  for  economic 
transactions. 

Copies  of  the  filing  have  been  served 
on  Amoco,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin 

Comment  date:  May  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Tex«»-New  Mexico  Power  Company 

IDocket  No.  ER98-2737-000| 

Take  notice  that  on  April  29.  1998. 
Texas-New  Mexico  Power  Company 
(TNMP).  tendered  for  filing  an  umbrella 
service  agreement  for  short-term 
nonfirm  energy  transactions  of  one  year 
or  less  between  TNMP.  as  seller,  and 
Cinergy  Capital  and  Trading.  Inc..  as 
purchaser,  in  accordance  with  TNMP's 
rate  schedule  for  sales  of  electricity  at 
market-based  rates. 

Comment  date:  May  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 

[Docket  No  ER98-273ft-0OO| 

Take  notice  that  on  April  29,  1998. 
New  England  Power  Company  filed  a 
Service  Agreement  and  Certificates  of 
Concurrence  with  Qty  of  Holyoke  Gas 
&  Electric  Department,  under  NEP's 


FERC  Elearii,  TarilJ,  Urigioai  Volume 
No.  5. 

Comment  date:  May  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Florida  Power  Corporation 

IDocket  No  ER9»-273»-000| 

Take  notice  that  on  April  29.  1998. 
Florida  Power  Corporation  (FPC). 
tendered  for  filing  a  service  agreement 
between  Tampa  Electric  Company  and 
FPC  for  service  under  FPC's  Cost-Based 
Wholesale  Power  Sales  Tariff  (CR-1). 
FERC  Electric  Tariff.  Onginal  Volume 
No.  9.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  April  20,  1998, 
effective  as  of  October  29. 1997,  in 
Docket  No  ER98-374-000  The  service 
agreement  is  proposed  to  be  effective 
March  31.  1998. 

Comment  date:  May  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power  Corp. 

IDocket  No  ER9»-274O-000| 

Take  notice  that  on  April  29.  1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Sctrvice 
Agreement  between  NMPC  and  the 
Power  Authority  of  the  State  of  New 
York  (NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 
FitzPalrick  Plant.  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  NMPC's  transmission  system 
connects  to  its  retail  distribution  system 
East  of  NMPC's  constrained  Central- East 
Interface.  This  Transmission  Service 
Agreement  specifies  that  NYPA  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000 

NMPC  requests  an  effective  date  of 
April  1.  1998  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  May  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Loiusv  lilp  Gas  And  Electric 
Company 

IDocket  No.  ER9a-2741-000l 

Take  notice  that  on  April  28.  1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LGAE  and  Cargill-Alliant,  LLC 
under  LG&E's  Open  Access 
Transmission  Tariff. 


i^oinment  date:  May  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IR   I  ouis%ille  Gas  and  Electric 
Company 

[Docket  No  ER98-2742-OOOI 

Take  notice  that  on  April  29.  1998. 
Louisville  Gas  and  Electric  Company 
(LGAE).  tendered  for  filing  a  Consent  of 
Assignment  form  assigning  all  of  the 
rights  associated  with  the  Non-Firm 
Transmission  Service  Agreement 
between  LCrAE  and  Ohio  Edison 
Company  lo  FirstEnergy  Corporation. 

Comment  date  May  1^,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notic  e 

1^.  Southern  (^lifornia  Edison 
Company 

lUK.ket  No   ER9&-2743-0001 

Take  notice  that  on  Apnl  29.  1998. 
Southern  California  Edison  Cximpany 
(Edison),  tendered  for  filing 
Amendment  No   2  to  the  Edison- 
Riverside  IWf.  W.\  Firm  rransmission 
Service  Agreement  between  Edison  and 
the  City  of  Riverside.  California 

Edison  is  requesting  an  effective  date 
of  May  1,  1998 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date  .May  1m,  1998,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

20.  Peco  EnerRy  Cxmipany 

IDockot  No   EKaS   :.M4  <XX)| 

Take  notice  that  on  April  29   1998. 
PK(  (  I  Kn.Tvv  I  (inipanv  (PECO),  filed  a 
ber\u.t'  .\grefnit'n!  dated  October  21. 
1997  with  Market  Respon.sive  Energy. 
I--       MREI)  under  FECOs  FERC 
hif<  t.'ii   Tariff  Onginal  Volume  No.  1 
(Tariff).  The  Service  A^^n^ement  adds 
MREI  as  a  customer  under  the  Tanff. 

PECO  requests  an  effe<  live  date  of 
April  1.  1998.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  MREI  and  to  the 
Pennsylvania  Public  Utility 
Conamission. 

Comment  date:  May  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Entenjy  Services,  Inc. 

(Docket  No  EK98-2 745-000] 

Take  notice  that  on  April  29.  1998. 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
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Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Foint 
Transmission  Service  ,'\greement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
The  Daylon  Power  and  Light  Company 

Comment  date  May  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

22.  Florida  Power  &  Light  Company 

IDocket  No.  ER98-2746-OOOI 

Take  notice  that  on  April  30,  1998. 
Florida  Power  &  Light  Company  I  FPL). 
tendered  for  filing  (a)  an  .Amendment 
Number  Five  to  the  Network  Service 
Agreement  between  FPL  and  the  Florida 
Municipal  Power  Agency,  and  (b)  the 
Revised  Interconnection  .Agreement 
among  Florida  Power  &  Light  Company 
and  Florida  Keys  Electric  Cooperative 
Association,  Inc.  and  the  Utility  Board 
of  the  City  of  Key  West.  Amendment 
Number  Five  adds  the  City  of  Key  West . 
Florida  as  a  Network  Member  The 
Revised  Interconnection  Agreement 
accommodates,  among  other  things,  the 
upgrading  of  transmission  facilities  and 
Key  West  becoming  a  .Network  Member. 
FPL  proposes  to  make  the  .Amendment 
Number  Five  and  the  Revised 
Interconnection  .Agreement  effective 
April  1,  1998 

Comment  date  .May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

IDocket  No.  ER9&-2748-0001 

Take  notice  that  on  .April  30,  1998. 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Network  Operating 
Agr€'ement  and  a  Network  Integration 
Transmission  Service  .Agreement 
between  NSP  and  Gen-Sys  Energy. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
April  1,  1998,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  May  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Northern  States  Power  Company 
(.Minnesota) 

[Docket  No.  ER98-274&-000J 

Take  notice  that  on  April  30.  1998, 
Northern  States  Power  Company  (NSP- 
M).  tendered  for  filing  an  amendment  to 
the  Municipal  Transmission  Serxice 
Agreement  between  NSP-M  and  the 
City  of  Blue  Earth,  MN. 


NSP  requests  that  the  Commission 
accept  the  agreement  effective  April  20, 
1998.  and  requests  wauer  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date  .May  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No  ER 98- 2 7  50-0001 

Take  notice  that  on  April  30.  1998. 
Orange  and  Rockland  Utilities,  Inc.  (0& 
Rj  tendered  for  filing  pursuant  to  Part  35 
of  the  Federal  Energy  Regulatory 
Commissions  Rules  of  Practice  and 
Procedure,  18  CFR  35.  a  service 
agreement  under  which  O&R  will 
provide  capacity  and/or  energy  to 
Cinergy  Capital  &  Trading,  Inc.,  (CCT)- 

O&R  requests  waiver  ofthe  notice 
requirement  so  that  the  service 
agreement  with  CCT  becomes  effective 
as  of  .April  30,  1998. 

O&R  has  served  copies  of  the  filing  on 
The  .New  York  State  Public  Service 
Commission  and  CCT. 

Comment  date  .May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

26.  Northeast  Utilities  Ser\ice 

IDocket  No.  ER98-2751-OO0, 

Take  notice  that  on  April  28,  1998, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
.Agreement  with  the  South  )ersey  Energy 
Company  under  the  NU  System 
Companies'  Sale  for  Resale.  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  South  Jersey 
Energy  Company 

NUSCO  requests  that  the  Service 
.Agreement  become  effective  .April  28, 
1998. 

Comment  date:  May  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Wisconsin  Power  &  Light  Company 

[Docket  No  ER98-2752-OOOi 

Take  notice  that  on  April  30.  1998. 
Wisconsin  Power  and  Light  Company 
(WTL).  tendered  for  filing  a  Power 
Supply  .Agreement  dated  .April  29.  1998, 
between  the  Wisconsin  Publu  Power 
Inc.,  and  WPL.  WPL  states  that  this 
.Agreement  replaces  the  Power  Supply 
Agreement  dated  June  5,  1989  and 
Power  Supply  .Agreement  .No  2  dated 
October  1.  1992.  WPL  is  also  requesting 
cancellation  ofthe  existing  .Agreements 
which  are  designated  Rate  Schedule 
FERC  .Nos.  152  and  173.  respectively. 

The  parties  have  entered  into  the  new 
Power  Supply  .Agreement  to  implement 
combined  load  service  terms.  Service 


under  this  Power  Supply  Agreement 
will  be  in  accordance  with  standard 
WPL  Rate  Schedule  PR-1. 

WTL  requests  a  waiver  of  Commission 
notice  requirements  and  that  an 
effective  date  of  May  1,  1998  be 
assigned.  WPL  indicates  that  copies  of 
the  filing  have  been  provided  to 
Wisconsin  Public  Power  Inc.,  and  to  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ER9&-2754-000) 

Take  notice  that  on  April  30,  1998. 
Wisconsin  Power  and  Light  Company 
(WPL),  tendered  for  filing  changes  to  its 
Partial  Requirements  Service  tariff  (PR- 
1).  WPL  indicates  that  the  changes  are 
being  made  to  unbundle  the 
transmission  components  of  the  rate. 
WPL  has  one  customer  taking  service 
under  the  tariff  and  the  customer  is  in 
agreement  with  the  changes. 

WPL  requests  a  waiver  of  Commission 
notice  requirements  and  that  an 
effective  date  of  May  1.  1998  be 
assigned.  WPL  indicates  that  copies  of 
the  filing  have  been  provided  to 
Wisconsin  Public  Power  Inc.  and  to  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  May  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Central  Illinois  Light  (.omfany 

(Docket  No,  ER98-2756-000] 

Take  notice  that  April  30.  1998, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  on  April  30,  1998,  tendered  for 
filing  with  the  Commission  a  substitute 
Index  of  Customers  under  its 
Coordination  Sales  Tariff  and  one 
service  agreement  for  one  new 
customer,  Merchant  Energy  Group  of  the 
Americas,  Inc. 

CILCO  requested  an  effective  date  of 
April  6,  1998, 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Florida  Power  (xirporation 

iDocket  No.  ER98-2-^h-»<»0! 

Take  notice  that  on  April  30,  1998, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  revisions  to 
the  ciipacity  charges,  reservation  fees 
and  energy  adders  for  various 
interchange  services  provided  by 
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Florida  Power  pursuant  to  laterchdii^e 
contracts. 

The  interchange  services  which  are 
affected  by  these  revisions  are  (1) 
Service  Schedule  A— Emergency 
Service;  (2)  Service  Schedule  B— Short 
Term  Firm  Service;  (3)  Service  Schedule 
D— Firm  Service;  (4)  Service  Schedule 
F— Assured  Capacity  and  Energy 
Service;  (5)  Service  Schedule  G — 
Backup  Service;  (6)  Service  Schedule 
H— Reserve  Service;  (7)  Service 
Schedule  I— Regulation  Service;  (8) 
Service  Schedule  OS — Opportunity 
Sales:  (9)  Service  Schedule  RE— 
Replacement  Energy  Service;  (10) 
Contract  for  Assured  Capacity  And 
Energy  With  Florida  Power  k  Light 
Company;  (11)  Contract  for  Scheduled 
Power  and  Energy  with  Florida  Power  * 
Light  Company. 

Florida  Power  requests  that  the 
amended  revised  capacity  charges, 
reservation  fees  and  energy  adder  be 
made  effective  on  May  1,  1998.  Florida 
Power  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirement  If  waiver  is  denied,  Florida 
Power  requests  that  the  filing  be  made 
effe<:tive  60  days  after  the  filing  date. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

31.  Virginia  Electric  and  Power 
Company 

[Docket  No  ER9S-2759-000I 

Take  notice  that  on  April  30.  1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and  East 
Kentucky  Power  Cooperative  under  the 
FERC  Electric  Tariff  (First  Revised 
Volume  No.  4),  which  was  accepted  by 
order  of  the  Commission  dated 
November  6,  1997  in  Docket  No.  ER97- 
3561-001.  Under  the  tendered  Service 
Agreement  Virginia  Power  will  provide 
services  to  East  Kentucky  Power 
Cooperative  under  the  rates,  terms  and 
conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 
Virginia  Power  requests  an  effective 
date  of  April  30.  1998,  for  the  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
East  Kentucky  Power  Cooperative,  the 
Kentucky  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32.  PaciliCorp 

(Docket  No  ER98-2761-0001 

Take  notice  that  PacifiCorp  on  April 
30,  1998,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations. 
Non-Firm  and  Short-Term  Firm  Point- 
To-Point  Transmission  Service 
Agreements  with  Citv  of  Idaho  Falls 
(Idaho  Falls)  under  PacifiCorps  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
11. 

Copies  of  this  filing  were  supplied  to 
Idaho  Falls,  the  Washington  Utilities 
and  Transportation  Commission  and  the^ 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  fihng  may  be  obtained 
from  PacifiCorps  Transmission 
Function's  Bulletin  Board  System 
through  a  personal  computer  by  calling 
(503)  813-5758  (9600  baud,  8  bits,  no 
parity,  1  stop  bft). 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  American  Electric  Power  Service 
Corporation,  Inc.  and  Central  and 
South  West  Services,  Inc. 

{Docket  No.  ER98-2770-0001 

Take  notice  that  on  April  30,  1998, 
American  Electric  Power  Service 
Corporation,  Inc.  and  Central  and  South 
West  Services,  Inc.,  tendered  for  filing 
(1)  a  System  Integration  Agreement 
which  provides  for  the  integration  and 
coordination  of  their  respective  systems 
following  their  planned  merger;  (2)  a 
System  Transmission  Integration 
Agreement;  and  (3)  a  Transmission 
Reassignment  Tariff.  The  filing 
accompanies  two  related  filings 
consisting  of  (1)  a  merger  application 
under  Section  203  of  the  Federal  Power 
Act.  and  (2)  a  filing  under  Section  205 
of  the  Federal  Power  Act  of  a  joint 
transmission  tariff. 

The  Applicants  propose  to  make  the 
System  Integration  Agreement,  the 
System  Transmission  Integration 
Agreement  and  the  Transmission 
Reassignment  Tariff  effective  upon 
consummation  of  the  merger.  Copies  of 
the  filing  have  been  served  on  the 
affected  state  regulatory  commissions 
and  upon  all  of  the  Applicants* 
wholesale  customers. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  The  California  Power  Exchange 
Corporation 

(Docket  No  ER98-2774-000I 

Take  notice  that  on  April  30.  1998, 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing  a 
Meter  Service  Agreement  for  PX 


Participants  executed  by  the  PX  and 
Engage  Energy  US.  L.P.,  for  acceptance 
by  the  Commission  in  compliance  with 
the  Commission's  order  issued  March 

30,  1998,  in  Docket  Nos.  ER98-1955- 
000  and  ER96-1663-007  The  PX 
requests  an  effective  date  as  of  March 

31.  1998,  the  date  that  the  PX  began 
operations.  The  PX  has  requested 
confidential  treatment  of  Schedules  (1) 
(2)  and  (4)  attached  to  the  Agreement  on 
the  grounds  that  such  Schedules  contain 
commercially  sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Engage  Energy  US,  LP. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Ameruan  He<  tru  Power  Service 
Corporation  and  (^nlral  and  South 
West  S«TVKes.  Inc 

(Docket  No.  ER9&-2  786-000] 

Take  notice  that  on  April  30,  1998, 
American  Electric  Power  Service 
Corporation  and  Central  and  South  West 
Services.  Inc.,  tendered  for  filing  on 
behalf  of  the  operating  company 
subsidiaries  of  American  Electric  Power 
Company.  Inc..  and  Central  and  South 
West  Corporation,  a  proposed  Open 
Access  Transmission  Tariff  and 
procedures  for  compliance  with  the 
Commission's  Standard  of  Conduct 
under  18  CFR  37  4,  together  with 
supporting  testimony.  The  documents 
have  been  filed  in  conjunction  with  an 
application  for  authority  to  merge 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  which  is  being  filed 
contemporaneously.  AEPSC  requests 
that  the  documents  be  placed  in  effect 
as  of  the  date  the  merger  is 
consummated. 

Comment  date:  May  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  The  California  Power  Exchange 
Corporation 

(Docket  No  ER98-2 798-000) 

Take  notice  on  April  30,  1998,  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Arizona  Public 
Service  Co..  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos.  ER9&-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2,  and  4  on 
the  grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 
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The  PX  states  that  this  filing  has  been 
served  upon  .'\rizona  Public  Ser\'ice  Co 

Comment  date:  .May  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

37.  The  California  Power  Exchange 
Corporation 

(Docket  No  ER98-2799-0O0! 

Take  notice  that  on  April  .30,  1998 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing  a 
Meter  Service  Agreement  for  PX 
Participants  executed  by  the  PX  and 
Enron  Power  Marketing,  Inc  .  for 
acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30.  1998.  in  Docket 
Nos.  ER98-195.5-000  and  ER9&-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31,  1998.  the  date  that  the 
PX  began  operations.  The  PX  has 
requested  confidential  treatment  of 
Schedules  (1),  (2),  and  (4)  attached  to 
the  Agreement  on  the  grounds  that  such 
Schedules  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Enron  Power  Marketing, 
Inc. 

Comment  date  May  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  The  California  Power  Exchange 
Corporation 

(Docket  No  ER98-2800-0001 

Take  notice  that  on  April  30,  1998, 
the  California  Power  Exchange 
Corporation  fPX),  tendered  for  filing  a 
.Meter  Service  .Agreement  for  PX 
Pa.nicipants  executed  by  the  PX  and 
Pacific  Gas  &  Electric  Company  for 
acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30,  1998,  in  Docket 
Nos  ER96-1955-000  and  ER96-1663- 
007  The  PX  requests  an  effective  date 
as  of  March  31,  1998,  the  date  that  the 
FX  began  operations.  The  PX  has 
requested  confidential  treatment  of 
Schedules  (1).  (2),  and  (4)  attached  to 
the  Agreement  on  the  grounds  that  such 
Schedules  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  b)een 
served  upon  Pacific  Gas  &  Electric 
Company, 

Comment  date;  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39  The  California  Power  Exchange 
Coqjoration 

(Docket  No  ER98-2801-0001 

Take  notice  that  on  April  30.  1998. 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing  a 


Meter  Service  .Agreement  for  PX 
Participants  executed  by  the  PX  and 
Southern  California  Edison  Companv 
for  acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30,  1998,  in  Docket 
Nos  ER98-1955-000  and  ER96-16fi3- 
007.  The  PX  requests  an  effective  date 
as  of  March  31.  1998,  the  date  that  the 
PX  began  operations  The  PX  has 
requested  confidential  treatment  of 
Schedules  (1).  (2).  and  (4)  attached  to 
the  Agreemcr'  on  the  grounds  that  such 
Schedules  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Southern  California  Edison 
Company. 

Comment  date:  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  The  California  Power  Exchange 
Corporation 

IDoclcet  No  ER98-2802-OOO1 

Take  notice  that  on  April  30,  1998, 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing  a 
Meter  Service  Agreement  for  PX 
Participants  executed  by  the  PX  anc 
Midwest  Sunset  Cogeneration  Companv 
for  acceptance  by  the  Commission  m 
compliance  with  the  Commission's 
order  issued  March  30,  1998.  in  Docket 
Nos  ER98-1955-000  and  ER96-1663- 
007  The  PX  requests  an  effective  date 
as  of  March  31,  1998,  the  date  that  the 
PX  began  operations  The  PX  has 
requested  confidential  treatment  of 
Schedules  (1),  (2),  and  (4)  attached  to 
the  Agreement  on  the  grounds  that  such 
Schedules  contain  commercially 
sensitive  information 

The  PX  states  that  this  filing  has  been 
served  upon  Midwe.st  Sunset 
Cogeneration  Company 

Comment  date:  May  20,  1998  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

41.  The  California  Power  Exchange 

(Docket  No  ER98-2803-OOO: 

Take  notice  that  on  April  30   1998. 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing  a 
.Meter  Service  Agreement  for  PX 
Participants  executed  by  the  PX  and 
Duke  Energy  Trading  &  Marketing, 
L  LC.  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998,  in  Docket  Nos,  ER98-1955-000 
and  ER96-1663-007  The  PX  requests 
an  effective  date  as  of  March  31    1998, 
the  date  that  the  PX  began  operations 
The  PX  has  requested  confidential 
treatment  of  Schedules  (1).  (2),  and  (4) 
attached  to  the  Agreement  on  the 


grounds  that  such  Schedules  contain 
commercially  sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Duke  Energy  Trading  & 
Marketing,  L.L.C. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  The  California  Power  Fxc  hdncc 
Corporation 

IDocket  No,  ER98-2 804-000) 

Take  notice  that  on  April  30, 1998, 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing  a 
Meter  Service  Agreement  for  PX 
Participants  executed  by  the  PX  and 
Electric  Cleannghouse.  Inc.,  for 
acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30, 1998,  in  Docket 
Nos.  ER98-1955-000  and  ER96-1663- 
007  The  PX  requests  an  effective  date 
as  of  March  31,  1998,  the  date  that  the 
PX  began  operations.  The  PX  has 
requested  confidential  treatment  of 
Schedules  (1),  (2),  and  (4)  attached  to 
the  Agreement  on  the  grounds  that  such 
Schedules  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Electric  Clearinghouse,  Inc. 

Comment  date:  May  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E  .^ny  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator)'  Commission. 
888  First  Street.  N  E.,  Washington,  D.C. 
20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385  214),  All  such  motions 
or  protests  should  he  filed  on  or  before 
the  comment  date  Protests  will  be 
considered  by  the  Com.mission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
David  P  Boergers, 
Acting  Secretary 
IFRDoc  98-12466  Filed  5-11-98;  8.45  am) 

8HJJNG  CXX>E  e717-01-P 


2fi  ]  HO 


FfHpra!    Kfv;isitr 


IVn\    r:?    No.  91 /Tuesday.  Mav  12.  1998/Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EG98-71-000.  at  al.] 

Origen  Power  Corp  .  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  5.  1998 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Origen  Power  Corp. 

IDocket  No.  EG98-71-000|. 

Take  notice  that  on  April  28.  1998. 
Origen  Power  Corp.  (Applicant),  with  its 
principal  office  at  P  O.  Box  321. 
Oklahoma  City,  Oklahoma  73101.  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  states  that  upon 
consummation  of  the  purchase  by  OGE 
Energy  Corp  ,  of  the  outstanding  stock  of 
Oklahoma  Loan  Acquisition  Corp. 
(OLAC).  and  the  subsequent  name 
change  of  OLAC  to  Origen  Power  Corp.. 
Applicant  will  be  engaged  in  owning 
and  operating  a  cogeneration  facility 
located  near  Pryor,  Oklahoma  (the 
Eligible  Facility),  with  maximum  net 
capacity  of  128  megawatts,  and  selling 
electric  energy  exclusively  at  wholesale. 
A  portion  of  that  energy  will  be  sold  to 
Energy  Corp.'s  electric  utility 
subsidiary,  Oklahoma  Gas  and  Electric 
Company  (OGAE).  All  electric  energy 
produced  by  the  Eligible  Facility  will  be 
sold  exclusively  at  wholesale. 

In  connection  with  the  purchase  of 
OLAC  by  Energy  Corp..  and  the  sale  of 
power  to  OGAE  by  Applicant.  OGAE  has 
obtained  orders  from  the  Oklahoma 
Corporation  Commission  and  the 
Arkansas  Public  Service  Commission 
with  the  findings  required  by  Section 
32(k)  of  the  Public  Utility  Holding 
Company  Act  of  1935.  as  amended  and 
Part  365  of  the  Commission's 
regulations.  See  Application  of 
Oklahoma  Gas  and  Electric  Company. 
Cause  No  PLFD  980000036.  Order  No 
421477  (O.CC.  Mar.  13.  1998)  and 
Application  of  Oklahoma  Gas  and 
Electric  Company.  Docket  No.  98-044- 
U.  Order  No.  I  (A.P.S.C.  April  9,  1998) 

Comment  date  May  26.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  American  Electric  I' ^'vvc I  (  nn<.p,in\. 
Inc.;  Central  and  Snii!h\*es! 
Corporation 

IDocket  No  EC98-«0-000| 

Take  notice  that  on  April  30.  1998. 
American  Electric  Power  Company.  Inc. 
(AEP).  and  Central  and  South  West 
Corporation  (CSW)  (collectively. 
Applicants),  tendered  for  filing  an 
application  to  merge  (Application). 

■phe  merger  involves  tivree 
corporations:  the  two  Applicants,  and 
Augusta  Acquisition  Corporation,  a 
wholly  owned  subsidiary  of  AEP,  which 
will  serve  the  sole  purpose  of  achieving 
the  merger  and  will  not  survive  the 
merger  Augusta  will  merge  with  and 
into  CSW.  which  will  survive  and 
continue  in  existence  for  a  period 
following  the  merger.  At  the  closing, 
each  share  of  CSW  common  stock  will 
be  converted  into  0.6  of  a  share  of  AEP 
common  stock  with  the  former 
shareholders  of  CSW  becoming 
shareholders  of  AEP.  The  merger  will 
not  affect  any  long-term  or  short-term 
debt  securities  of  AEP.  CSW,  or  any  of 
their  affiliates. 

Following  the  merger.  AEP  will 
continue  as  a  registered  holding 
company  under  the  Public  Utility 
Holding  Company  Act.  AEP  will  be  the 
parent  of  the  current  seven  AEP  utility 
operating  subsidiaries  and  the  four  CSW 
utility  operating  subsidiaries.  None  of 
these  subsidiaries  will  lose  its 
individual  corporate  existence  as  a 
consequence  of  the  merger.  AEP  will 
also  remain  the  parent  of  its  existing 
non-utility  subsidiaries  and  become  the 
parent  of  CSW  s  non-utility  subsidiaries. 

Applicants  state  that  the 
consideration  for  the  merger  was 
negotiated  at  arms-length.  Applicants 
state  that  their  merger  will  not  have 
adverse  effects  on  comjjetition.  on  rates 
or  on  regulation. 

Applicants  state  that  they  have,  by 
overnight  mail,  served  a  copy  of  the 
Application,  including  all  attached 
materials,  on  the  eleven  state  regulatory 
agencies  with  jurisdiction  over  their 
electric  utility  operating  subsidiaries,  on 
all  transmission  dependent  utilities 
located  within  the  transmission  service 
areas  of  those  subsidiaries,  on  the 
subsidiaries'  requirements  customers 
located  outside  of  those  service  areas, 
on  all  other  utilities  with  which  those 
subsidiaries  are  directly  interconnected, 
and  on  representatives  of  the  Securities 
and  Exchange  Commission,  the  Federal 
Trade  Commission  and  the  Department 
of  Justice. 

Applicants  have  also  filed  in  a 
separate  docket  a  joint  Order  No.  888 
open  access  transmission  tariff,  which 
Applicants  state  would  go  into  effect  at 


the  time  the  merger  closes  and  an  Order 
No.  889  standards  of  conduct.  In  a 
further  docket,  the  Applicants  have  also 
filed  a  System  Integration  Agreement,  a 
Transmission  Integration  Agreement, 
and  a  Transmission  Reassignment 
Tariff. 

Applicants  assert  that  the  proposed 
merger  is  consistent  with  the  public 
interest  as  required  by  Section  203  of 
the  FPA.  Applicants  have  requested  that 
the  Commission  approve  the  merger 
without  a  hearing. 

Comment  date:  lune  30.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Kentui  k\  h  nersy  ("x)rp. 

(Docket  No.  EG9&-72-0001 

Take  notice  that  on  April  30.  1998. 
Western  Kentucky  Energy  Corp. 
(WKEC).  a  Kentucky  Corporation,  with 
its  princif>al  place  of  business  at  P.O. 
Box  32010.  220  West  Main  Street. 
Louisville.  Kentucky  40202.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

WKEC  will  be  engaged  directly  and 
exclusively  in  the  business  of  owning 
(in  its  capacity  as  lessee)  or  operating, 
the  following  eligible  facilities 
(Facilities)  owned  by  Big  Rivers  Electric 
Corporation  (Big  Rivers)  and  selling 
electric  energy  exclusively  at  wholesale: 
Kenneth  C.  Coleman  Plant.  455  MW 
(net);  Robert  D.  Green  Plant.  454  MW 
(net);  D.B.  Wilson  Plant.  420  MW  (net); 
and  the  Robert  D  Reid  facility  (65  MW 
(net)  combustion  turbine,  and  a  65  MW 
(net)  steam  turbine).  All  of  the  Facilities" 
net  electric  power  will  be  sold 
exclusively  at  wholesale  in  interstate 
commerce  by  Big  Rivers  or  WKEC.  The 
Kentucky  Public  Service  Commission 
has  determined  that  the  status  of  each 
of  the  Facilities  as  an  eligible  facility  (1) 
will  benefit  consumers.  (2)  is  in  the 
public  interest,  and  (3)  does  not  violate 
state  law. 

Comment  date:  May  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4   Southern  Indiana  das  and  Electric 
Company 

IDocket  No.  ER96-705-001I 

Take  notice  that  on  April  30.  1998. 
Southern  Indiana  Gas  and  Electric 
Company  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
notification  that  it  has  not  collected 
amounts  in  excess  of  the  settlement 


Federal  Register/ Vol.  63.  No.  91 /Tuesday    Ma\ 


.998 /Notices 


26181 


rates  approved  in  the  letter  order  issued 
on  March  25,  1998  in  the  above- 
referenced  docket. 

Comment  date  May  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5  The  Detroit  Fdison  Company 

IDocket  No.  ER97-421  .i-OOl  I 

Take  notice  that  on  .^pril  30.  1998, 
The  Detroit  Edison  Company  filed  a 
refund  report  in  the  above-referenced 
docket 

Comment  date.  May  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Detroit  Edison  Company 

IDocket  Nos.  ER98-201-O01  and  ER98-202- 
OOlj 

Take  notice  that  on  .April  30,  1998, 
The  Detroit  Edison  Company  filed 
refund  reports  in  the  above-referenced 
dockets. 

Comment  date  Mav  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  The  Detroit  Edison  Company 

[Docket  .\o^  ER97-44 U)-<Kn  and  ER9?- 
4411-001! 

Take  notice  that  on  April  30,  1998, 
The  Detroit  Edison  Companv  filed  a 
refund  report  in  the  above-referenced 
dockets 

Comment  date  Mav  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8  Northern  States  Power  Company 
(Minnesota)  and  Northern  Stales  Power 
Company  (Wisconsin) 

[Docket  No,  ER98-95&-0O0! 

Take  notice  that  on  .April  30.  1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  .NSP), 
tendered  for  filing  an  amendment  to  its 
filing  of  a  P'lrm  Point-to-Pomt 
Transmission  Service  Agreement 
between  NSP  and  the  City  of  Med  ford 
Wisconsin — Medford  Electric  Utility 

NSP  is  responding  to  the 
Commission's  deficiency  letter  dated 
March  31,  1998  .\SF  is  requesting  that 
the  filed  Firm  Point-to-Point 
Transmission  Service  Agreement,  as 
revised  by  this  filing,  be  accepted  for 
filing  effective  January  1,  1998  NSP 
requests  waiver  of  the  Commission's 
notice  requirements  in  order  for  the 
.Agreement  to  be  accepted  for  filing  on 
the  date  requested 

Comment  date  .May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 


9.  Public  Ser\ice  Company  of  New 
Mexico 

IDocket  No  ER98-2498-0O01 

Take  notice  that  on  April  22.  1998. 
the  Public  Service  Compan\  of  New 
.Mexico  tendered  for  filing  a  Certificate 
of  Concurrence  in  the  abo\e-referenced 
docket. 

Comment  date:  May  19.  1998,  in 
accordance  with  Standa.'-d  Paragraph  E 
at  the  end  of  this  notice 

10.  Southern  New  Hampshire 
Hydroelectric 

IDocket  No  ER98-26 15-000] 

Take  notice  that  on  .April  20.  1998. 
Southern  New  Hampshire  Hydroelectric 
tendered  for  filing  an  Interc:onnection 
.Agreement  with  the  Public  Service 
Company  of  New  Hampshire. 

Comment  date  May  19.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  PacifiCorp 

[Docket  No  ER98-2  -  47-000| 

Take  notice  that  on  .April  30,  1998, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations 
Restated  Power  Sales  .Agreements  with 
.Arizona  Electric  Power  Cooperative. 
Inc.,  Qty  of  Mesa  .Arizona,  and 
Electrical  District  .No  2  of  Pinal  County, 
.Arizona. 

Copies  of  this  fiimK  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation 

Comment  date  .Mav  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Virginia  Electric  and  Power 
Company 

IDocket  No  ER98-2760-OO0i 

Take  notice  that  on  .April  30.  1998 
Virginia  Electric  and  Power  Company 
(X'irginia  Power),  tendered  for  filing  the 
Service  Agreement  betw  een  Virginia 
Electric  and  Power  Company  and  Long 
Island  Lighting  Companv  under  the 
FERC  Electric  Tariff  (First  Revised 
Volume  No.  4).  which  was  accepted  by 
order  of  the  Commission  dated 
November  6.  1997  in  Docket  No  ER9"- 
3561-001   Under  the  tendered  Servi,.e 
-Agreement.  Virginia  Power  will  provide 
services  to  Long  Island  Lighting 
Company  under  the  rates,  terms  and 
conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 
Virginia  Power  requests  an  effective 
date  of  .April  30.  1998.  for  the  Service 
Agreement. 

Copies  of  the  filing  werp  served  upon 
Long  Island  Lighting  Company,  the  New 
York  State  Public  Service  Commission, 


the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13  Tampa  Electric  Company 

IDocket  No.  ER98-2 763-0001 

Take  notice  that  on  April  30.  1998. 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  updated 
transmission  service  rates  under  its 
agreements  to  provide  qualifying  facility 
transmission  service  for  Mulberry 
Phosphates,  Inc.  (Mulberry).  Cargill 
Fertilizer,  Inc.  (Cargill),  and  Aubumdale 
Power  Partners,  Limited  Partnership 
(Aubumdale). 

Tampa  Electric  proposes  that  the 
updated  transmission  service  rates  be 
made  effective  as  of  May  1,  1998,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Mulberry.  Cargill,  Auburndale,  and 
the  Florida  Public  Service  Commission. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  Tampa  Electric  Company 

IDocket  No  ER9&-2 764-0001 

Take  notice  that  on  April  30.  1998, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  cost  support 
schedules  showing  an  updated  daily 
capacity  charge  for  its  scheduled/short- 
term  firm  interchange  service  provided 
under  interchange  contracts  with  each 
of  19  other  utilities.  Tampa  Electric  also 
tendered  for  filing  updated  caps  on  the 
charges  for  emergency  and  scheduled/ 
short-term  firm  interchange  transactions 
under  the  same  contracts. 

In  addition,  Tampa  Electric  tendered 
for  filing  a  revised  transmission  loss 
factor,  and  revised  open  access 
transmission  service  tariff  sheets  on 
which  the  transmission  loss  factor  is 
stated. 

Tampa  Electric  requests  that  the 
updated  daily  capacity  charge  and  caps 
on  charges,  and  the  revised  transmission 
loss  factor  and  tariff  sheets,  be  made 
effective  as  of  May  1,  1998.  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon  each  of 
the  parties  to  the  affected  interchange 
contracts  with  Tampa  Electric  and  each 
party  to  a  service  agreement  under 
Tampa  Electric's  opjen  access  tariff,  as 
well  as  the  Florida  and  Georgia  Public 
Service  Commissions. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


l*filH2 
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15.  Commonwealth  Edison  Company 

IDockct  No  ER9&-2765-OOOI 

Take  notice  that  on  April  30.  1998, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  53  service 
agreements  establishing  various  entities 
as  customers  under  ComEd's  FERC 
Electric  Market  Based-Rate  Schedule  for 
power  sales 

ComEd  requests  an  effective  date  of 
April  1.  1998,  for  the  service  agreements 
and.  accordingly,  seek  waiver  of  the 
Commission's  notice  requirements. 

ComEd  states  that  a  copy  of  the  filing 
was  served  on  the  Illinois  Commerce 
Commission  and  an  abbreviated  copy  of 
the  filing  was  served  on  each  affected 
customer 

Comment  date  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  American  Electric  Power  Semce 
Corporation 

IDockst  No  ER98- 2 766-0001 

Take  notice  that  on  April  30.  1998. 
American  Electric  Power  Service 
Corporation,  as  agent  for  the  AEP 
Operating  Companies  (AEP),  tendered 
for  filing  with  the  Commission  an 
executed  Service  Agreement  with  the 
City  of  Radford,  Virginia  (Radford), 
under  the  Wholesale  Market  Tariff  of 
the  AEP  Companies  AEP  requests  that 
the  Agreement  be  made  effective  as  of 
July  1,  1998. 

AEP  states  that  a  copy  of  its  filing  was 
served  upon  Radford,  the  Indiana  Utility 
Regulatory  Commission,  the  Public 
Service  Commission  of  KentucJty,  the 
Michigan  Pubhc  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio, 
the  Tennessee  Regulatory  Authority,  the 
Virginia  State  Corporation  Commission, 
and  the  Public  Service  Commission  of 
West  Virginia. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Electric  Power  Service 
Corporation 

[Docket  No  ER9»-2767-000| 

Take  notice  that  on  April  30,  1998. 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT). 
The  OATT  has  been  designated  as  FERC 
Electric  Tariff  Original  Volume  No.  4. 
effective  July  9.  1996.  AEPSC  requests 
waiver  of  notice  to  permit  the  Service 
Agreements  to  be  made  effective  for 
service  billed  on  and  al^er  April  1,  1998 

AEPSC  also  requests  termination  of 
two  agreements  filed  under  a  prior  open 
access  tariff,  AEP  Companies'  FERC 


Electric  Tariff  Original  Volume  No.  1. 
The  customers  holding  those 
agreements.  Engage  Energy  US,  LP.  and 
Cargill-Alliant.  L.L.C..  have  executed 
agreements  filed  in  this  Docket  under 
the  OATT. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana. 
Kentucky.  Michigan,  Ohio,  Termessee. 
Virginia  and  West  Virginia. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Mid-Continent  Area  Power  Pool 

IDockef  No.  ER9e-276»-OOOl 

Take  notice  that  on  April  30.  1998, 
the  Mid-Continent  Area  Power  Pool 
(MAPP),  by  counsel  on  behalf  of  its 
members  who  are  subject  to  the 
jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  as  public 
utilities  as  defined  in  Section  201(e)  of 
the  Federal  Power  Act,  submitted  for 
filing,  pursuant  to  Section  205  of  the 
Federal  Power  Act.  additional 
transmission  service  charges,  with 
supporting  workpapers,  applicable  to 
service  under  Service  Schedule  F  of  the 
Restated  MAPP  Agreement. 

A  copy  of  the  filing  was  sent  to  the 
Illinois  Commerce  Commission,  the 
Iowa  Utilities  Board,  the  Kansas 
Corporation  Commission,  the  Michigan 
Public  Service  Commission,  the 
Minnesota  Department  of  Public 
Service,  the  Minnesota  Public  Utilities 
Commission,  the  Missouri  Public 
Service  Commission,  the  Montana 
Public  Service  Commission,  the 
Nebraska  Power  Review  Board,  the 
North  Dakota  Public  Service 
Commission,  the  Public  Service 
Commission  of  Wisconsin,  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

19.  The  Calitot  nid  I'uwf  r  h\(  hdogt 
Corporation 

(Docket  No.  ER9»-2773-000] 

Take  notice  that  on  April  30.  1998. 
the  California  Power  Exchange 
Corporation  (PX).  tendered  for  filing  a 
Meter  Service  Agreement  for  PX 
Participants  executed  by  the  PX  and 
Noram  Energy  Services  for  acceptance 
by  the  Commission  in  compliance  with 
the  Commission's  order  issued  March 

20.  1998.  in  Docket  Nos.  ER9&-1955- 
000  and  ER98-1663-007.  The  PX 
requests  an  effective  date  as  of  March 
31.  1998.  the  date  that  the  PX  began 
operations.  The  PX  has  requested 
confidential  treatment  of  Schedules  (1). 


(2)  and  (4)  attached  to  the  Agreement  on 
the  grounds  that  such  Schedules  contain 
commercially  sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Noram  Energy  Services. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  I  he  ( :alif()mia  Powpr  hxchange 
Corporation 

IDocnet  No  ER9S-2775-0O0I 

Take  notice  that  on  April  30.  1998. 
the  California  Power  Exchange 
Corporation  (PX).  tendered  for  filing  a 
Meter  Service  Agreement  for  PX 
Participants  executed  by  the  PX  and 
Cahfomia  Polar  Power  Brokers  for 
acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30.  1998.  in  Docket 
Nos.  ER98-1955-000  and  ER96-1663- 
007  The  PX  requests  an  effective  date 
as  of  March  31.  1998.  the  date  that  the 
PX  began  operations  The  PX  has 
requested  confidential  treatment  of 
Schedules  (1).  (2)  and  (4)  attached  to  the 
Agreement  on  the  grounds  that  such 
Schedules  contain  commercially 
sensitive  information 

The  PX  states  that  this  filing  has  been 
served  upon  California  Polar  Power 
Brokers. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

21.  The  Detroit  Edison  Company 

(Docket  No  ER9&-277&-OOOI 

Take  notice  that  on  April  30.  1998, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  (the  Service  Agreement),  for 
Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  under  the  Joint 
Of)en  Access  Transmission  Tariff  of 
Consumers  Energy  Company  and  Detroit 
Edison.  FERC  Electric  Tariff  No.  1. 
between  Detroit  Edison  and  DTE  Energy 
Trading.  Inc.,  dated  as  of  March  4,  1998. 
The  parties  have  not  engaged  in  any 
transactions  under  the  Service 
Agreements  prior  to  thirty  days  prior  to 
this  filing.  Detroit  Edison  requests  that 
the  Service  Agreements  be  made 
effective  as  rate  schedules  as  of  April  1, 
1998. 

Comment  date:  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

22.  Duke  Energy  Corporation 

[Docket  No.  ER98-2777-000| 

Take  notice  that  on  April  30.  1998. 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing  a 
Transmission  Service  Agreement 
between  Duke,  on  its  own  behalf  and 
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acting  as  agent  for  its  wholly-owned 
subsidiary,  Nantahala  Power  and  Light 
Company,  and  OGE  Energy  Resources. 
Inc.  'The  parties  ha\e  not  engaged  m  an\ 
transactions  under  the  TS.'\  prior  to 
thirty  (30)  days  prior  to  the  filing  date 
Duke  requests  that  the  TSA  be  made 
effective  as  a  rale  schedule  as  of  April 
2,  1998. 

Comment  date  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

23.  The  California  Power  Exchange 
Corporation 

[Docket  No.  ER98-27  7B-<»0(): 

Take  that  on  April  30,  1998.  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  Meter  Service 
Agreement  for  PX  Participants  executed 
by  the  PX  and  Texaco  Energy  Services 
for  acceptance  bv  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30.  1998.  m  Docket 
Nos.  EK98-1955-OOU  and  ER96-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31.  199H,  the  date  that  the 
PX  began  operations  The  FX  has 
requested  confidential  treatment  of 
Schedules  (1).  (2!  and  (4)  attached  to  the 
Agreement  on  the  grounds  that  such 
Schedules  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Texaco  Energy  Services. 

Comment  date-  Mav  20.  1998.  in 
accordance  with  Standard  Paragraph  L 
at  the  end  of  this  notice. 

24.  The  California  Power  Exchange 
Corporation 

[Docket  No  ER98-2779-OOOI 

Take  notice  that  on  April  30,  1998, 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing  a 
proposed,  unexecuted  Meter  Service 
Agreement  for  PX  Participants  for  PG&E 
Energy  Services  Corp  ,  for  acceptance  by 
the  Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998,  in  Docket  Nos.  ER9&-1955-000 
and  ER96-1663-007  The  PX  requests 
an  effective  date  as  of  March  31,  1998. 
the  day  that  the  PX  began  operations 
The  PX  also  rfK^uests  confidential 
treatment  of  Schedules  1 ,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitue  information. 

The  PX  states  that  this  filing  has  been 
served  upon  PG&E  Energy  Services 
Corp. 

Comment  date.  .May  20,  1998.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  AG-Energy,  LP.;  Seneca  Power 
Partners,  L.P.;  Sterling  Power  Partners. 
LP.:  Power  City  Partners.  LP 

(Docket  Nos.  ER98-2782-0001 

Take  notice  that  on  April  30,  1998, 
.ACT-Energy.  LP.,  Seneca  Power  Partners. 
L  P..  Sterling  Power  Partners,  L.P.  and 
Power  City  Partners.  LP  (.■\pplicants), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  FERC 
Electric  Rate  Schedules  No.  1.  The 
Applicants  request  authority  to  make 
wholesale  power  sales,  including  energy 
and  capacity,  at  market-based  rates, 
request  certain  blanket  authorizations, 
and  waiver  of  certain  of  the 
Commission's  Regulations  The 
.Applicants  request  that  the  tendered 
rate  schedules  bet  ome  effective  June  30, 
1998 

Comment  date:  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Bridgeport  Energy  LLC 

iD(xket  No  ER9B-278:-i-00{)i 

Take  notice  that  on  April  30.  1998, 
Bridgeport  Energy  LLC  tendered  for 
filing  an  Application  for  Order 
.Accepting  Initial  Rate  Schedule, 
Granting  Limited  .Authorizations  and 
Blanket  .Authority,  and  Waiving  Certain 
Requirements  Such  Application  seeks 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  Order  accepting  its  FERC 
Electric  Rate  Schedule  No   1  Bndgeport 
Energy  proposes  that  its  Rate  Schedule 
No   1 ,  become  effective  the  earlier  of  (1) 
60  davs  after  the  date  of  this  fiUng  or  (2) 
the  date  Commission  issues  an  Order 
accepting  Rate  Schedule  .No  1  for  filing. 

Bndgeport  Energy  is  a  limited  fiability 
company  organized  and  existing  under 
the  laws  of  the  State  of  Delaware. 
Bridgeport  Energy  is  developing  and 
will  own  and  operate  a  520  M\V 
combined  cycle  gas  turbine  generating 
plant  in  Bridgeport.  Connecticut  and  the 
other  facilities  necessan,'  to  interconnect 
the  generating  plant  to  the  Vl 
transmission  grid  (the  Facility).  The 
Facility  will  use  natural  gas  as  its  fuel. 
Bndgeport  Energy  intends  to  sell  energy 
and  capacity  from  the  Facility  at  market- 
based  rates 

Comment  date  Mav  20,  1998.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Pacific  Gas  and  Electric  Companv 

iDockpt  No  ER 98- 2 7 85-000 i 

Take  notice  that  on  April  30,  1998, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filine  a  Notice  of 
Termination  of  two  Reliability  Must- 
Run  rate  schedules  for  service  to  the 
California  Independent  System  Operator 


Corporation  (ISO),  from  its  Moss 
Landing  and  Oakland  power  plants. 
These  facilities  have  been  sold  to  Duke 
Energy  Moss  Landing  LLC  and  Duke 
Energy  Oakland  LLC,  respectively 
(Duke),  and  Duke  has  filed  with  the 
Commission  its  own  rate  schedules  for 
must-run  senice  to  the  ISO  from  these 
power  plants.  PG&E  has  requested  that 
this  Notice  of  Termination  be  effective 
on  the  later  of  lune  23,  1998  or  the  date 
on  which  the  Commission  makes  Duke's 
rate  schedules  effective. 

Copies  of  this  filing  have  been  served 
upon  the  ISO  and  the  California  Public 
Utilities  Commission. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

28.  Central  Power  and  1  irHi  (.ompdny 
[Docket  No.  ER98-2  787-0001 

Take  notice  that  on  April  30. 1998. 
Central  Power  and  Light  Company 
(CPL),  submitted  for  filing  an  executed 
Delivery  Point  and  Service 
Specifications  sheet  providing  for  a 
minor  change  to  the  Service  Agreement 
between  CPL  and  one  of  its  full 
requirements  wholesale  customers. 
Magic  Valley  Electric  Cooperative,  Inc., 
executed  under  CPL's  FERC  Electric 
Tariff,  6th  Revised  Volume  No.  1. 

CPL  states  that  a  copy  of  the  filing  has 
been  sent  to  the  PubUc  Utility 
Commission  of  Texas  and  to  Magic 
Valley  Electric  Cooperative.  Inc. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

29.  Tampa  Electric  Company 
[Docket  No  ER98-279O-0001 

Take  notice  that  on  April  30.  1998. 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an  updated 
weekly  capacity  charge  for  short  term 
power  service  provided  under  its 
interchange  service  contract  with 
Alabama  Power  Company.  Georgia 
Power  Company,  Gulf  Power  Company. 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively,  Southern  Companies). 
Tampa  Electric  also  tendered  for  filing 
updated  caps  on  energy  charges  for 
emergency  assistance  and  short  term 
power  service  under  the  contract. 

Tampa  Electric  requests  that  the 
updated  capacity  charge  and  caps  on 
r. barges  be  made  effective  as  of  May  1, 
1998,  and  therefore  requests  waiver  of 
the  Commission's  notice  requirement. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon 
Southern  Companies  and  the  Florida 
Public  Service  Commission. 
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Comment  date  May  ^u.  iy98.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

30.  Arizona  Public  Service  Company 

IDocket  No  ER98-2791-OOOI 

Take  notice  that  on  April  30.  1998. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  an  unexecuted 
Service  Agreement  under  APS'  FERC 
Electric  Tariff.  Original  Volume  No.  3. 
for  service  to  the  California  Power 
Exchange. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  California  Power  Exchange. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  The  California  Power  Exchange 
Corporation 

IDocket  No  ER9»-27<»2-OOOj 

Take  notice  that  on  April  30.  1998, 
the  California  Power  Exchange 
Corporation  (PX).  tendered  for  filing  a 
proposed,  unexecuted  Meter  Service 
Agreement  for  PX  Participants  for  Scana 
Energy  Marketing.  Inc  .  for  acceptance 
by  the  Commission  in  compliance  with 
the  Commission's  order  issued  March 

30.  1998.  in  Docket  Nos  ER98-1955- 
000  and  ER96-1663-007  The  PX 
requests  an  effective  date  as  of  March 

31.  1998.  the  day  that  the  PX  began 
operations.  The  PX  also  requests 
confidential  treatment  of  Schedules  1.  2 
and  4  on  the  grounds  that  such 
Schedules,  when  completed,  might 
contain  commercially  sensitive 
information 

The  PX  states  that  this  fil'ng  has  been 
served  upon  Scana  Energy  Marketing. 
Inc 

Comment  date:  May  20.  1998.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

32.  The  California  Power  Exchange 
Corporation 

IDocket  No  ER98-2 793-0001 

Take  notice  that  on  April  30.  1998. 
the  California  Power  Exchange 
Corporation  (PX).  tendered  for  filing  a 
proposed,  unexecuted  Meter  Service 
Agreement  for  PX  Participants  for 
BBOSS.  LLC  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos  ER98-1955-000 
and  ER96- 1663-00 7.  The  PX  requests 
an  effective  date  as  of  March  31.  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 


The  FX  s-  this  tiling  has  t»een 

served  upoi,  •  ^.  LLC. 

Comment  date:  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

33.  The  California  Power  Exchange 
Corporation 

IDocket  No  ER9»-2794-000| 

Take  notice  that  on  April  30.  1998. 
the  California  Power  Exchange 
Corporation  (PX).  tendered  for  filing  a 
proposed,  unexecuted  Meter  Service 
Agreement  for  PX  Participants  for 
Department  of  Water  4  Power.  City  of 
Los  Angeles  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos  ER98-1955-000 
and  ER96-1663-007  The  PX  requests 
an  effective  date  as  of  March  31.  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Department  of  Water  k 
Power.  City  of  Los  Angeles 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

34.  The  California  Pnwpr  Vxi  hange 
Corporation 

IDocket  No.  ER9«J-2 795-0001 

Take  notice  that  on  April  30.  1998, 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing  a 
proposed,  unexecuted  Meter  Service 
Agreement  for  PX  Participants  for  PG4E 
Power  Trading  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998,  in  Docket  Nos  ER98-1955-O00 
and  ER96- 1663-00  7  The  PX  requests 
an  effective  date  as  of  March  31,  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  PG&E  Power  Trading. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  The  California  P-  w.r  Fxchange 
Corporation 

IDocket  No  ER98-2796-000I 

Take  notice  that  on  April  30.  1998, 
the  California  Power  Exchange 
Corporation  (PX).  tendered  for  filing  a 
proposed,  unexecuted  Meter  Service 
Agreement  for  PX  Participants  for 


L.aiiiornia  Departmeiit  ot  Water 
Resources  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos  ER98-1 955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  California  Department  of 
Water  Resources. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

ib    Ihf  (dlifomia  Power  Ext  hange 
Coq>oreiti(m 

IDocki'!  .%..   LKja-2797-0001 

Take  notice  that  on  April  30,  1998. 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing  a 
proposed,  unexecuted  Meter  Service 
Agreement  for  PX  Participants  for  New 
Energy  Ventures  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998,  in  Docket  Nos  ER98-1955-000 
and  ER9&-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  New  Energy  Ventures. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notire 

37  The  California  Power  K\i  hange 
Corp(.)rati(tn 

[Docket  No  ER9»- 2  805-0001 

Take  notice  that  on  April  30.  1998. 
the  California  Power  Exchange 
Corporation  (PX).  tendered  for  filing  a 
Meter  Service  Agreement  for  PX 
Participants  executed  by  the  PX  and 
Williams  Energy  Services  Company  for 
acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30.  1998.  in  Docket 
Nos.  ER98-1955-000  and  ER96-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31.  1998.  the  date  that  the 
PX  began  operations.  The  PX  has  * 

requested  confidential  treatment  of 
Schedules  (1).  (2)  and  (4)  attached  to  the 
Agreement  on  the  grounds  that  such 
Schedules  contain  commercially 
sensitive  information. 
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The  PX  states  that  this  filing  has  been 
served  upon  Williams  Ener^v  Services 
Company. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

38.  The  California  Power  Exchange 
Corporation 

IDocket  No  ER98-:806-000! 

Take  notice  that  on  April  30.  1998, 
the  California  Power  Exchange 
Corpcration  (PXl.  tendered  for  filing  a 
proposed,  unexecuted  Meter  Service 
Agreement  for  FX  Participants  for 
American  Electru  Power  for  acceptance 
by  the  Commission  in  compliance  with 
the  Commission's  order  issued  March 

30,  1998,  in  Doci^et  Nos  ER98-1955- 
000  and  ER96-1663-007  The  PX 
requests  an  effective  date  as  of  March 

31.  1998,  the  day  that  the  PX  began 
operations.  The  PX  also  requests 
confidential  treatment  of  Schedules  1.  2 
and  4  on  the  grounds  that  such 
Schedules,  when  completed,  might 
contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  American  Electnc  Power, 

Comment  date:  May  20,  1998.  m 
accordance  with  Standard  Paragraph  L 
at  the  end  of  this  notice. 

39  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER98-2808-000I 

Take  notice  that  on  April  30,  1998. 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  Supplement 
No.  10  to  Service  Agreement  No   5.  for 
service  to  Manitowoc  Public  Utilities 
(MPU).  pursuant  to  WPSC's  FERC 
Electric  Tariff,  2nd  Revised  Volume  No. 
1.  Supplement  No.  10,  provides  for 
additional  delivery  p>oints  for  service  to 
MPU.  WPSC  states  that  the  filing 
proposes  no  other  changes  to  the  terms 
and  conditions  under  which  WPSC 
provides  service  to  MPU 

WPSC  asks  that  Supplement  No.  10  be 
allowed  to  become  effective  sixtv  days 
after  filing  WPSC  states  that  MPU 
consents  to  and  supports  this  requested 
effective  date  WPSC  further  states  that 
copies  of  the  filing  ha\e  been  served 
upon  MPU  and  the  Wisconsin  Public 
Service  Commission. 

Comment  date:  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

40.  Ihe  California  Power  Exchange 
(Corporation 

|D(K  <.i'\  \(-  ER 98-282 7-000] 

Take  notice  that  on  May  1.  1998.  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed 


unexecuted  Meter  Service  .\greement 
for  PX  Participants  for  Enron  Energv 
Systems  for  acceptance  by  the 
Commission  m  compliance  with  the 
Commission  s  order  issued  March  30, 
1998,  IP  Docket  Nos.  ER98-1955-000 
and  ER95-lBR3-t,)07.  The  PX  requests 
an  effective  date  as  of  March  31.  1998, 
the  day  that  the  P.X  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1 .  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Enron  Energy  Systems, 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection, 

Comment  date  May  21.  1998  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  The  California  Power  Exchange 
Corporation 

[Docltet  -So   ER98-2826-000I 

Take  notice  that  on  Mav  1    1998,  the 
California  Power  Ex<.. hange  Corporation 
(PX).  tendered  tor  filing  a  proposed 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Sacramento 
Municipal  L'tilitv  District  for  acceptance 
by  the  Commission  in  compliance  with 
the  Commission  s  order  issued  March 

30.  1998,  in  Docket  Nos  ER98-1955- 
000  and  ER96-1663-007   The  FX 
requests  an  effective  date  as  of  March 

31.  1998,  the  day  that  the  PX  began 
operations  The  P.X  also  requests 
confidential  treatment  of  Schedules  1.  2 
and  4  on  the  grounds  that  such 
Schedules,  when  completed,  might 
contain  commercially  sensitive 
information 

The  PX  states  that  this  filing  has  been 
served  upon  Sacramento  Municipal 
Utility  District, 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

42.  The  California  Power  Exchange 
Corporation 

IDocket  No  ER98-2829-OO0I 

Take  notice  that  on  May  1.  1998.  the 
California  Power  Exchange  Corporation 
(FX),  tendered  for  filing  a  proposed 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  City  of  Riverside 
for  acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30,  1998,  m  Docket 
Nos.  ERgS-lf^S-S-OOO  and  ER96-1663- 
007,  The  P.X  requests  an  effective  date 
as  of  March  31.  1998.  the  day  that  the 
FX  began  operations.  The  PX  also 
requests  confidential  treatment  of 
Schedules  1.  2  and  4  on  the  grounds 


that  such  Schedules,  when  completed, 
might  contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  City  of  Riverside. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

43.  The  C^alifomia  Power  Lxchangr 
Corporation 

IDocket  No.  ER98-2830-0001 

Take  notice  that  on  May  1.  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Salt  River  Project 
A.L  4  P.D..  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998,  ia  Docket  Nos  ER98-1 955-000 
and  ER96-1 663-00  7.  The  PX  requests 
an  effective  date  as  of  March  31.  1998, 
the  day  that  the  PX  began  operations. 
The  PX  al«o  requests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Salt  River  Project  A.I.  4 
P.D. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  The  Californid  Power  Exc  h«n€» 
Corporation 

IDocket  Nu.  ER98-2831-0O0I 

Take  notice  that  on  May  1,  1998.  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  PacificCorp  for 
acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30.  1998,  in  Docket 
Nos.  ER98-1955-000  and  ER96-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31.  1998,  the  day  that  the 
PX  began  operations.  The  PX  also 
requests  confidential  treatment  of 
Schedules  1,  2  and  4  on  the  grounds 
that  such  Schedules,  when  completed, 
might  contain  commercially  sensitive 
information. 

The  PX  states  that  this  fiiing  has  been 
served  upon  PacificCorp. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

45.  Logan  tieneratinR  Lumpany,  LJ*. 

IDocket  No.  QF87-617-005| 

Take  notice  that  on  April  28,  1998. 
Logan  Generating  Company,  L.P. 
(Logan),  7500  Old  Georgetown  Road. 
Bethesda,  Maryland  20814-6161. 
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submitted  for  filing  an  application  for 
Commission  recertification  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the  218 
MW.  coal-fired  topping-cycle 
cogeneration  facility  is  located  in  Logan 
Township,  Gloucester  County.  New 
Jersey.  Steam  recovered  from  the  facility 
is  used  in  the  production  of  various 
chemical  products  by  Solutia.  Power 
from  the  facility  is  sold  to  Atlantic  City 
Electric  Company  and  PG&E  Energy 
Trading-Power,  LP.  The  facility  was 
certified  as  a  QF  in  Docket  No.  QF87- 
617-000  141  FERC  162,222  (1987)1.  and 
recertified  in  Docket  No.  QF87-61 7-001 
158  FERC  1  62,235  ( 1992)|.  Logan  filed 
a  notice  of  self-recertification  in  Docket 
Nos.  QF87-617-002,  QF87-617-003, 
and  QF87-617-004.  According  to  the 
applicant,  the  instant  recertification  is 
requested  in  contemplation  of  changes 
in  the  ownership  of  the  facility.  It  also 
involves  changes  in  the  operating  and 
efficiency  standard  calculations,  based 
on  actual  operating  experience. 

Comment  date  June  11,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

48.  Cambridge  Electric  Light  Company. 
Commonwealth  Electric  Company. 
Florida  Power  &  Light  (iompany, 
Florida  Power  Corporation.  GPU 
Energy,  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  lES  L'tililies,  Inc.,  Idaho 
Power  Company,  Minnesota  Power  & 
Light  Company,  Montana  Power 
Company,  Montaup  Electric  C2ompany. 
Oklahoma  Gas  h  Ele<:tric  Company, 
Pacific  Gas  &  Electric  Company. 
Pennsylvania  Power  &  Light  Co.. 
Potomac  Electric  Power  Company, 
Public  Service  Electric  &  Gas  (k>mpany. 
Southwestern  Public  Service  Company, 
and  Wisconsin  Public  Service 
Company. 

(Docket  Nos  OA97-17J-000.  OA97-443- 
000.  OA97-447-000,  OA97-*57-000,  OA97- 
415-000,  OA97-45S-000,  OA97-590-000. 
OA97-1 30-000,  OA97-44 1-000.  OA97-453- 
000.  OA97-185-O00,  OA97-515-000,  OA97- 
423-000.  OA97-594-000.  OA97-294-000. 
OA97-4 29-000,  OA97-400-000.  and  OA97- 
234-4X)0| 

Take  notice  that  the  companies  listed 
in  the  above-captioned  dockets 
submitted  revised  standards  of  conduct ' 
under  Order  Nos.  889  et  seq.^  The 


revised  standards  were  submitted  in 
response  to  the  Commission's  March  12, 
1998,  order  on  standards  of  conduct.' 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
David  P.  Boer^rs, 
Acting  Secretary 
IFRDor  9R-12465  Filed  5-11-98:  8:45  ami 
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Notice  of  Peer  Consultation  Workshop 
on  Selenium  Aquatic  Toxicity  and 
Bioaccumulatior^ 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  document  announces  a 
Peer  Consultation  Workshop  on 
Selenium  Aquatic  Toxicity  and 
Bioaccumulation  which  is  being 
sponsored  by  the  U.S.  EPA,  Office  of 
Water,  Office  of  Science  and 
Technology.  This  peer  consultation 
workshop  is  being  conducted  to  assess 
the  state  of  the  science  underlying 
various  technical  issues  related  to  EPA's 
review  and  revision  of  its  freshwater, 
chronic  aquatic  life  criterion  for 
selenium.  During  the  workshop,  a  panel 


'  Th«  rvvlMd  *t4ndard»  of  conduct  w«r« 
submitted  between  April  9  and  April  13,  1998 

'Open  Acie»»  Sam«-Tlme  InfornMlion  System 
(Formerly  Real-Time  Information  Network)  end 


Standard*  of  Conduct.  61  FR  21737  (May  10.  1996). 
FERC  Slati.  a  Regs..  Regulations  Preambles  January 
1991-lune  1996  1  31.035  (April  24.  1996);  Order 
No.  889-A.  order  on  rehearing.  62  FR  12484  (March 
14.  1997).  ni  FERC  SUts.  A  Regs  131.049  (March 
4.  1997).  Order  No  B89-B.  rehearing  denied,  62  FR 
64715  (December  9.  1997).  81  FERC  161,253 
(November  25.  1997) 

■  Cambridge  Electric  Light  Company,  et  al..  82 
FERC  161.246  (1998) 


of  independent  scientific  experts 
external  to  the  Agency  will  be 
responding  to  a  technical  charge 
developed  by  the  Agency  for  addressing 
the  various  technical  issues.  The 
product  of  this  workshop  will  be  a 
report  that  will  contain  a  summary  of 
workshop  discussions,  the  responses  of 
the  experts  to  the  technical  charge,  and 
their  supporting  justification.  EPA 
intends  to  consider  the  experts' 
responses  to  the  technical  charge  during 
its  forthcoming  review  and  revision  of 
the  freshwater  chronic  aquatic  life 
criterion  for  selenium. 
DATES:  This  workshop  will  be  held  on 
Wednesday,  May  27.  1998  through 
Thursday,  May  28,  1998.  It  will  begin  at 
9:00  a.m.  on  Wednesday  and  will 
conclude  on  Thursday  at  3:30  p.m. 
(approximate  time). 
ADDRESSES:  The  Peer  Consultation 
Workshop  on  Selenium  Aquatic 
Toxicity  and  Bioaccumulation  will  be 
held  at  the  Radisson  Barcelo  Hotel. 
Washington.  DC,  at  2121  P  Street.  NW. 
Washington,  DC,  Telephone:  202-293- 
3100 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Sappington.  Health  and  Ecological 
Criteria  Division  (4304).  U.S.  EPA.  401 
M  Street,  SW.  Washington.  D.C.  20460. 
Telephone:  202-260-9898,  Fax  202- 
260-1036,  or  by  E-mail  at 
sappington.keith@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

pu.  jjLJbi;  u:  '.nt;  i't'er  Consultation 
Workshop  on  Selenium  Aquatic 
Toxicity  and  Bioaccumulation  is  to 
review  and  discuss  the  scientific 
database  regarding  several  technical 
issues  confronting  EPA's  review  of  its 
freshwater  chronic  aquatic  life  criterion 
for  selenium.  Some  of  these  technical 
issues  include  whether  or  not  reliable 
residue-based  toxicological  effect  levels 
can  be  established  in  aquatic  organisms, 
identifying  which  forms  of  selenium  are 
most  toxicologically-relevant  in  tissues 
and  other  media,  and  quantifying  the 
effect  that  various  environmental  factors 
might  have  on  the  extent  and  rates  of 
selenium  bioaccumulation  in  aquatic 
life.  The  invited  experts  will  have 
expertise  in  areas  including  selenium 
biogeochemistry.  aquatic  toxicology, 
pharmacology,  bioaccumulation. 
environmental  and  analytical  chemistry, 
modeling,  and  ecotoxicology  in  aquatic 
ecosystems.  In  responding  to  the 
technical  charge,  these  experts  will 
consider  the  available  scientific 
literature  on  selenium  effects  and 
bioaccumulation  in  aquatic  organisms 
in  the  context  of  setting  toxicological 
effect  levels  of  selenium  on  aquatic  life 
in  freshwater  ecosystems.  The  product 
of  this  workshop  will  be  a  technical 
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report  that  contains  the  experts' 

responses  to  the  technical  charge,  clear 
statements  of  the  supporting  rationale 
for  conclusions  made,  and  an 
assessment  of  the  level  of  confidence  (or 
conversely,  the  degree  of  uncertainty) 
associated  with  each  response  EP.^ 
intends  to  consider  the  experts' 
responses  to  the  technical  charge  in  its 
subsequent  review  and  revision  of  the 
freshwater,  chronic  aquatic  life  criterion 
for  selenium 

To  attend  the  Peer  Consultation 
Workshop  on  Selenium  .Aquatic 
Toxicity  and  Bioaccumulation  as  an 
observer,  call  the  ERG  Conference 
Registration  Line  at  telephone  number. 
781-674-7374.  You  may  also  register 
online  at  www.erg.com  There  is  no 
charge  for  attending  this  workshop  as  an 
observer,  but  seats  are  limited,  so 
register  as  soon  as  possible.  Each 
registrant  will  receive  a  confirmation 
letter,  a  preliminany  agenda,  and  a 
logistical  fact  sheet.  Any  observer 
wishing  to  make  comments  or  address 
issues  must  sign  up  with  ERG  prior  to 
li\e  workshop  Each  will  be  assigned  a 
time  slot  on  a  first-come,  first-served 
basis  Individual  comments  should  be 
limited  to  two  to  three  minutes. 

Dated  Mav  1    1998 
Tudor  T  Davies. 

Director,  Office  of  Science  and  Technology. 
(FR  Doc   9R-12581  Filed  5-11-98;  8  45  ami 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
WIttHlravifal 

agency:  Export-Import  Bank  of  the 
United  States. 

ACTION:  Notice;  withdrawal. 

summary:  The  notice  of  submission  for 
OMB  review  of  a  revision  of  a  currently 
approved  information  collection  (63  FR 
24179)  published  on  May  1,  1998  is 
withdrawn  because  the  period  for 
public  comment  in  still  open  until  May 
26,  1998   This  period  for  public 
comment  was  onginally  published  on 
March  27,  1998,  in  63  FR,  No,  59. 
14938 

FOR  FURTHER  INFORMATION  CONTACT: 

Any  additional  information  may  be 
obtained  from  Daniel  Garcia,  Export- 
Import  Bank  of  the  United  States,  811 
Vermont  .Ave  .  N.W.  Washington,  D.C, 
20571.(202)565-3335, 


Dated:  May  7,  1998 
Daniel  Garcia. 

Agfncv  Clearance  Officer 

IFR  Doc  98-12550  Filed  ,5-11-96   8  45  am) 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board: 
Regular  Meeting 

agency:  Farm  Credit  .Administration. 

SUMMARY:  Notice  is  herebv  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)},  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  .Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  May  14,  1998, 
from  1:00  p,m,  until  such  time  as  the 
Board  concludes  its  business 
FOR  FURTHER  INFORMATION  CONTACT: 

Floyd  Fithian.  Secretary  to  the  Farm 
Credit  Administration  Board,  {"031  883- 
4025.  TDD  (703)  883-4444 
ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  wili  be  closea 
to  the  public  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  m  advance  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A,  Approval  of  Minutes 

B,  New  Business 

1.  Policy  Statement  on  Interest  Rate 
Risk 

2.  Investment  Regulation    1^  CFR  Pan 
615,  Subpart  E]  (Proposed) 

C.  Reports 

1.  Conditions  in  the  System 

2  Examiner  Commissions  with 
Specialist  Certifications 

*  Closed  Session 

D.  Reports 

1  OSMO  Report 

2.  CK}C  Litigation  Report 

Dated:  May  7  1998 
Floyd  Fithian. 

Secretan'.  Farm  Credit  AdministratlonBoord 
(FR  Doc  98-12658  Filed  5-8-98;  12:29 pn] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Third  Meeting  of  the  Advise^ 
Committee  for  the  1999  2000  Wc-id 
Radiocommuntcation  Conference 
fWRC-99  Advisory  Committee) 

AGENCY:  Peaerai  Communications 

Commission. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  next  meeting  of  the  WRC-99 
Advison.  Committee  vnW  be  held  on 
Friday,  May  22,  1998.  at  the  Federal 
Communications  Commission.  The 
purpose  of  the  meeting  is  to  continue 
preparations  for  the  1999  World 
Radiocommunication  Conference.  The 
.Advisory  Committee  will  consider  any 
consensus  views  or  proposals 
introduced  by  the  Advisory  Committee's 
Informal  Working  Groups. 
DATES:  Mav  22,  1998;  9:00  am— 11:00 
am 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street,  N.W., 
Room  856,  Washington  D  C  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Damon  L.  Ladsoo,  FCC  intemalional 
Bureau,  Plaiming  and  Negotiations 
Division,  at  (202)  418-0420. 

SUPPLEMENTARY  INFORMATION:  The 
f-edera;  l.ijrr.;:,^,:,.  .o:,..ris  Commission 
FCCi  established  the  WRC-99  Advisory 
C  ommittee  to  provide  advice,  technical 
suppon  and  recommendations  relating 
'    ;nf-  p^iiaration  of  United  States 
J  ri  posdis  and  positions  for  the  1999 
World  fladiocommunication  Conference 
(WRC-99).  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463.  as  amended,  this  notice 
advises  interested  persons  of  the  second 
meeting  of  the  WRC-99  Advisory 
Committee. 

The  WRC-99  Ad\isory  Committee  has 
an  open  membership.  All  interested 
parties  are  invited  to  f>articipate  in  the 
Advisory  Committee  and  to  attend  its 
meetings.  The  proposed  agenda  for  the 
third  meeting  is  as  follows: 

.\genda 

Th.rc  -Meeting  of  the  WRC-99 
.Advisor*  Committee.  Federal 
Communications  Commission,  1919  M 
Street.  N  VV  ,  Room  856.  Washington, 
D.C,  20554. 

May  22.  1998;  9:00  am-ll:00  am 

1   Opening  Remarks 

2.  .Approval  of  Agenda 

3.  Approval  of  the  Minutes  of  the 
Second  Meetint 

3.  IWG  Reports 


!fnRR 


Frflpr.i!   Rf'i^isfpr  /  V-^'    f^'^    \'"    Qi/T'!o«dav    Mav   1?    iqQR /NntirR*; 


4.  Consideration  of  Consensus  Views. 
Proposals,  or  Option  Papers 
5  Future  Meetings 
6.  Other  Business. 

Federal  Communications  Commission. 

Magalie  Romsn  S«laa. 

Secretary 

|FR  Dor  98-1 2S07  Filed  5-11-98;  8:45  ami 
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FEDERAc  COMMUNICATIONS 
COMMISSION 

Sunshine  Ac!  Me^li-^g 

Mav  7.  iMHrt 

OPEN  COMMISSION  MEETING:  Thursday, 

May  14.  1998. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 


on  the  subjects  listed  below  on 
Thursday.  May  14.  1998,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Street.  N.W.. 
Washington.  D.C. 


Hem  No. 


Bureau 


Common  Camv 


Wireless  Telecommunications 


OMca  ot  Engineenng  and  Tecft- 
notogy.  Common  earner  and 
International 


Sut)ject 


TWe:  TelecommunicatJons  Relay  Services  and  Speech  to- Speech  Services  for  Individuals 
with  Heanng  and  Speech  Disabilities 

Summary  The  Commission  will  consider  aaion  to  amend  its  rules  governing  Tele- 
communications Relay  Services  (TRS) 

Title:  Implementation  ot  Section  6002(b)  of  the  Omnibus  Budget  Reconciliation  Act  of 
1993.  Annual  Report  of  Analysis  o(  Competitive  Market  Conditions  With  Respect  to 
Commercial  Mobile  Services 

Summary:  The  Commission  will  consioer  a  Report  tulfillmg  the  requirement  ot  47  U.S.C. 
Section  332(c)(1)(c)  (the  Omnibus  Budget  Reconaliation  Act  of  1993.  Pub  L  No  103- 
66.  Title  VI.  Section  6002(b)).  which  directs  the  Commission  to  annuallv  report  on  the 
state  ol  competition  with  respect  to  commeraal  rr>obile  radio  services 

Title:  1998  Biennial  Regulatory  Review — Amendment  ol  Part  2  of  trie  CoTirriission  s  Rules 
to  Further  Streamline  the  Equipment  Autrionzation  Process  lor  Radio  Frequency  Equip- 
ment and  to  Implement  Mutual  Recognition  Agreements,  Amendment  oi  oar-  68  o(  the 
Commission's  Rules  to  Modify  the  Equipment  Authonzation  Process  (or  Telephone  Ter- 
minal Eqmpment  and  to  Impler^ent  Mutual  Recognition  Agreements,  anc  Amendment  of 
Part  25  of  the  Commissions  Rules  to  Begin  implementation  ol  the  Giooa'  MoDiie  Per- 
sonal Communications  lor  Satellite  (GMPCS)  Arrangements. 

Summary:  The  Commission  will  consider  proposed  rules  to  1)  further  s'reamime  me 
equipment  authonzation  process  for  radio  frequency  and  telephone  terminal  equipment. 
2)  implement  a  Mutual  Recognition  agreement  with  the  European  Community  and  allow 
lor  similar  agreements  with  other  foreign  governmental  parties:  and  3)  set  standards  tor 
the  approval  of  equipment  used  in  the  Global  Mobile  Personal  Communications  by  Sat- 
eilite  ((jMPCS)  service 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc  )  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk,  and  audio  tape.  ITS  may  be 
reached  by  e-mail; 

its incdix. netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at 
<http://www,fcc.gov/realaudio/>  The 
meeting  can  also  be  heard  via  telephone, 
for  a  fee.  from  National  Narrowcast 
Network,  telephone  (202)  966-2211  or 
fax  (202)  966-1770;  and  from 
Conference  Call  USA  (available  only 
outside  the  Washington.  D.C. 


metropolitan  area),  telephone  1-800- 
962-0044.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus. 
341  Victory  Drive.  Hemdon.  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703)834-0111. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary 

IFR  Doc  98-12758  Filed  5-8-98;  3:13  pmj 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

(DA  98-808] 

Waiver  o*  Business  and  Industrial 
Land  Transporlatior^  Channel 
Construction  Requirements 

1,  Oil  Feijn.iar)  ju,  i^yo,  Southern 
Company  (Soutliem)  filed  a  Request  for 
Waiver  of  Section  90.629  of  the 
Commission's  Rules  to  further  extend 
the  extended  implementation  period  for 
its  Business  and  Industrial  Land 
Transportation  (I/LT)  Category  channels 
that  Southern  has  converted  to 
commercial  use.  Southern,  an  electric 
utility  holding  company,  operates  an 
800  MHz  Specialized  Mobile  Radio 


(SMR)  system  on  Business  and  I/LT 
channels,  and  on  a  small  number  of 
SMR  and  General  (Category  channels.' 
The  channels  were  licensed  between 
1992  and  1994.  and  Southern  received 
a  five-year  extended  implementation 
period.  In  1995,  Southern,  apparently  by 
means  of  intercategory  sharing, 
converted  the  Business  and  I/LT 
channels  to  commercial  use.  It  has 
constructed  and  placed  in  operation  all 
of  the  base  stations,  and  sixty-five 
percent  of  the  channels,  for  which  it  is 
licensed.  Southern  seeks  t^xtend  the 
implementation  period  for  ns  Business 
and  l/LT  channels,  which  expires  on 
May  20,  1999,  for  an  additional  five 
years  or  until  the  Commission  auctions 
those  channels,  whichever  is  sooner. 

2.  In  its  Request  for  Waiver,  Southern 
asserts  that  a  further  extension  of  the 
implementation  period  is  necessary 
because  the  current  implementation 
period  is  unduly  burdensome,  frustrates 
the  purpose  of  our  rules,  and  is  contrary 


'  Pursuant  to  the  recently  completed  auction  of 
licenses  for  the  upper  200  channels  of  the  SMR 
Service  in  the  800  MHz  band,  on  March  9,  1998. 
Southern  was  conditiorially  granted  licenses  for 
frequency  block  A  in  BEAs  74.  75.  and  7S-82.  See 
FCC  Announces  the  Corrected  Conditional  Grant  of 
800  MHz  SMR  Licenses.  Public  Notice  No.  DA  96- 
482  (released  March  10,  1996). 
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to  the  public  interest.  Southern's 
system,  which  has  a  ser\'ice  area  of  over 
120,000  square  miles  in  the 
southeastern  United  States,  provides 
internal  communications  for  Southerns 
operating  companies  and  provides 
service  to  a  large  external  customer 
base,  inciudmg  public  utilities,  federal, 
state,  and  local  governments,  and 
emergency  management  agencies,  such 
as  sheriffs'  departments  and  ambulance 
services  The  system  provides  voice 
dispatch  sen.ice,  full-dupiex  telephone 
interconnection,  short  message  service 
(similar  to  alphanumeric  paging),  and 
data  transmission  capabilities  Southern 
states  that  the  continued  operation  of  its 
system  is  necessary  to  maintain 
competition  in  the  urban  dispatch 
ser\'ice  maricet,  and  to  maintain 
dispatch  and  telephone  interconnection 
service  in  rural  areas.  It  also  states  that 
it  is  at  a  severe  disadvantage  with 
respect  to  other  Commercial  .Mobile 
Radio  Ser\-ice  (CMRS)  providers 
because  the  subsequently-adopted 
CMRS  construction  requirement  based 
on  channel  usage  and  population 
coverage  is  more  flexible  than  the 
requirement  for  Business  and  I/LT 
channels 

3.  We  also  note  that  on  April  22.  1998, 
the  Land  Mobile  Communications 
Council  filed  a  Petition  for  Rule  Making 
regarding  the  allocation  of  spectrum  for 
the  Private  .Mobile  Radio  Services.  We 
anticipate  that  the  Commission  will 
resolve  the  matters  raised  therein  in 
another  proceeding,  but  we  invite 
comments  on  how  the  LMCC  Petition 
and  the  Southern  waiver  request  relate 
to  issues  the  Commission  is  liicely  to 
consider  v\ith  regard  to  i.Tiplementation 
of  the  Balanced  Budget  Act  of  1997  (the 
.^ct).  The  Act,  which  mandates  that 
most  mutually  exclusive  license 
applications  be  resolved  by  competitive 
bidding,  gives  rise  to  such  issues  as 
whether  geographic  area  licensing  for 
Business  and  I/LT  channels  serves  the 
public  interest,  how  to  define  bidder 
eligibilitv  for  auctions  held  to  award 
mutually  exclusive  licenses  foi  these 
channels,  how  to  define  the  class  of 
land  mobile  licensee  that  is  exempt 
from  licensing  bv  auction,  and  whether 
the  existence  of  the  Southern  Request 
for  Waiver  and  a  number  of  other 
applications  requesting  large  numbers  of 
channels  m  the  I  LT  and  Business 
Categories  should  be  considered  when 
developing  ailes  for  future  licensing  of 
these  channeis- 


'The  Wireless  Telecommunications  Bureau  has 
pending  before  ii  a  number  of  applications  f\  led  bv 
single  users  for  large  numbers  of  800  MHz  I'LT  and 
Business  channels  The  applicants'  individual 
communications  requirements  do  not  appear 
sufficient  to  require  such  Urge  numbers  of 


4   Interested  parties  mav  file 
comments  on  Southern's  Request  for 
Waiver  on  or  before  May  28,  1998 
Parties  interested  in  submitting  rep!\ 
comments  must  do  so  on  or  before  lur.e 
12.  1998,  All  comments  should 
reference  Southern's  Request  for  Waner 
with  the  designated  D.^  number,  and 
should  be  filed  with  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  1919  M  St..  N  W  ,  Room 
222.  Washington.  D  C  20554   A  cop\  of 
each  fiiing  should  be  sent  to 
International  Transcription  Services, 
Inc   UTS).  1231  20th  St..  N  W.. 
Washington.  DC.  20036.  (202)  857- 
3800,  and  to  Scot  Stone.  Federal 
Communications  Commission.  Wireless 
Telecommunications  Bureau.  Public 
Safetv  and  Private  Wireless  Division, 
2025  M  St  .  N  W'.,  Room  8010G.  (202) 
418-0680  or  via  e-mail  to 
.sstone@fcc.gov 

5.  The  full  text  of  the  Request  for 
Waiver,  comments,  and  replv  comments 
are  available  for  public  inspection  and 
duplication  during  regular  business 
hours  m  the  Public  Safety  and  Pnvate 
Wireless  Division  of  the  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  2025  M 
St  ,  N  W  ,  Room  8010.  Washington,  D.C. 
20554  Copies  also  mav  be  obtained 
from  ITS,  1231  20th  St..  N.W., 
Washington.  DC.  20036,  (202)  857- 
3800. 

6.  For  further  information,  contact 
Scot  Stone  of  the  Public  Safety  and 
Private  Wireless  Division  of  the 
Wireless  Telecommunications  Bureau  at 
(202)  418-0680  or  via  e-mail  to 
sstone@fcc.gov. 

Federal  Cominunications  Commission. 
Rosalind  Allen. 

Dfputv  Chief,  Wireless  Telecommunications 

Bureau 

TR  Doc   98-12606  Filed  5-11-98;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  .^ct  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
.North  Capitol  Street,  N  VV  .  Room  962 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary , 
Federal  Maritime  Commission, 


channels  The  Bureau  continues  to  maintain  these 
applications  m  pending  status  until  the  Act  is  fully 
implementec 


Washington,  DC  20573,  within  10  days 
of  'he  date  'his  notice  appears  in  the 
Federal  Register 

Agreement  No.:  217-011620. 

Tide:  Hapag-Lloyd/P&O  Nedlloyd  Slot 
Exchange  Agreement. 

Parties: 

Hapag-Lloyd  Container  Linie  GmbH 
("Hapag") 

Treated  as  a  single  party,  referred  to 
as  ("PONL")  P&O  Nedlloyd 
Limited,  P&O  Nedlloyd  B'.V. 

Synopsis:  The  proposed  Agreement 
authorizes  PONL  and  Hapag  to 
exchange  slots  on  vessels  owned, 
operated  or  utilized  by  them  in  the  trade 
between  North  Europe  and  the  U.S. 
Atlantic  and  gulf  Coasts,  and  to  engage 
in  a  limited  range  of  related  cooperative 
arrangements  in  the  trade.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No    217-011621. 

Title:  Hapag-Lloyd/P&O  Nedlloyd/ 
Sea-Land  Space  Charter  Agreement. 

Parties: 

Hapag-Lloyd  Container  Linie  GmbH 
("Hapag") 

Treated  as  a  single  party,  referred  to 
as  ("PONL")  PkO  Nedlloyd 
Limited,  P&O  Nedlloyd  B.V. 

Sea-Land  Service,  Inc.  ("Sea-Land") 

Synopsis:  The  proposed  Agreement 
authorizes  PONL  and  Sea-Land  to 
charter  space  to  Hapag  and  authorizes 
the  parties  to  enter  into  a  limited  range 
of  related  cooperative  arrangements  in 
the  trade  between  North  Europe  and  the 
U.S.  Atlantic  and  Gulf  Coasts.  The 
parties  have  requested  a  shortened 
review  period 

Agreement  No.:  224-200870-001. 

Title:  Port  of  Oakland/Marine 
Terminals  Ck)rporation  Management 
Agreement. 

Parties: 

Port  of  Oakland 

Marine  Terminals  Corjwration 
CMTC"). 

Synopsis:  The  proposed  Agreement 
reduces  the  annual  crane  guarantee  by 
750  hours  in  MTC's  Management 
Agreement  with  the  Port  for  the  Port's 
Seventh  Street  Marine  Container 
Terminal.  It  also  provides  that  the  use 
of  Crane  No.  X-423  by  MTC  shall  not 
count  towards  MTC's  annual  crane 
guarantee,  and  that  MTC  may  use  Crane 
No.  X-423  until  such  time  as  the  Port 
elects  to  remove  it  from  the  facihties. 

Agreement  No.:  224-2010^1. 

Title:  Atlantic  Coast  Public  Marine 
Terminal  Discussion  Agreement. 

Parties: 

Georgia  Ports  Authority 

Maryland  Port  Administration 

North  Carolina  State  Forts  Authority 


:'('.  inn 
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South  Carolina  State  Ports  Authority 

The  Port  Authority  of  New  York  & 
New  Jersey 

Virginia  Port  Authority. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  meet, 
discuss,  and  exchange  information 
regarding  a  broad  range  of  port  activities 
and  issues  of  concern  to  the  marine 
terminal  industry  The  Agreement  does 
not  authorize  its  members  to  take  any 
collective  action  Any  agreement  the 
parties  might  desire  to  implement 
would  be  filed  with  the  Commission  in 
accordance  with  the  provisions  of  the 
Shipping  Act  of  1984.  if  required.  The 
Agreement  will  be  effective  for  an  initial 
term  of  five  vears. 

Agreement  No.  224-201052. 

Title:  Port  of  Oakland  and  Marine 
Terminals  Corporation  License  and 
Concession  Agreement. 

Parties: 

Port  of  Oakland 

Marine  Terminals  Corporation. 

Synopsis:  Under  the  proposed 
agreement,  the  port  grants  Marine 
Terminals  Corporation  a  license, 
concession  and  privilege,  subject  to  the 
terms  and  conditions  set  forth  in  the 
agreement,  to  use  about  25  acres,  plus 
adjacent  vessel  berthing  area  in  the 
Oakland  Outer  Harbor  Area,  currently 
leased  by  the  port  from  the  United 
States  Army  for  an  mitial  period 
expiring  July  31.  1998.  with  options  for 
subsequent  one-year  extensions. 

By  Order  of  the  Federal  Maritime 
Commission. 

DHtod   May  7.  1998 
|o««pb  C.  Polking. 
Secretary. 
|FR  Doc  9R-12'>H4  Filed  5-11-98;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

FirstAir.  Inc.  d/b/a  SeaMasters.  980  Lone  Oak 
Koad.  SuiUt  160.  Eagan.  MN  53121. 
Officers:  Richard  D.  McCrady.  |r., 
President.  Kim  L  McCrady.  Vice  President 


Logical  Logistics  International  Ltd..  5188 

Roswell  Road,  AtlanU.  GA  30342,  Officer: 

Alan  M  Sheps,  President 
Provex.  Inc..  6581  N  W  82nd  Avenue. 

Miami.  FL  33166.  Officer:  )ose  Arteaga. 

President 
Paramount  Transportation  System.  Inc..  100 

N.  Rancho  Santa  Fe  Road.  Suite  #125,  San 

Marcos,  CA  92069.  Officers:  Mike  Keller. 

President,  Grace  Bishar.  Secretary/ 

Treasurer 
Ocean  Transportation  Services.  LLC.  Two 

Union  Square.  601  Union  Street.  Suite 

5568,  Seattle,  WA  98101-2327.  Officers: 

Neal  E.  Gordon,  President.  Ernest 

Sarkissian.  Vice  President 
ACTS.  American  Christian  Transportation 

Service,  136  Church  Street,  Rockaway.  NJ 

07866,  Donald  G  Andersen,  Sole 

Proprietor 

Dated:  May  7,  1998. 
JoMph  C.  Polking. 
Secretory 

|FR  Doc.  98-12583  Filed  5-11-96;  8:45  ami 
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f     rn^.iiUons  o!    Acquisitions  Dy,  and 
Mergers  ot  BanK  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  use.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  ccmments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  5.  1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 


Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Union  Planters  Corporation,  and  its 
second  tier  subsidiary,  Union  Planters 
Holding  Corporation,  both  of  Memphis, 
Tennessee;  to  acquire  100  percent  of  the 
voting  shares  and  to  merge  with  its 
wholly  ovyned  bank  holding  company 
subsidiary.  Alvin  Bancshares,  Inc..  and 
its  wholly  owned  subsidiary,  Alvin 
Bancshares.  Delaware.  Inc.,  and  thereby 
indirectly  acquire  Alvin  State  Bank,  all 
of  Alvin.  Tpxns 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grann'>!r,ind. 
Vice  President)  90  Hennepin  .Avenue. 
P.O.  Box  291.  Minneapolis.  Minnesota 
55480-0291: 

1.  Merchants  Holding  Company, 
Winona,  Minnesota;  to  acquire  32.1 
percent  of  the  voting  shares  of  BRAD, 
inc..  Black  River  Falls.  Wisconsin,  and 
thereby  indirectly  acquire  Black  River 
Country  Bank.  Black  River  Falls. 
Wisconsin. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  WTSB  Bancorp.  Inc.,  Snyder, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  WTSB  Delaware 
Bancorp,  Inc.,  Dover.  Delaware,  and 
thereby  indirectly  acquire  West  Texas 
State  Bank.  Snyder,  Texas. 

2  WTSB  Delaware  Bancorp.  Inc., 
Dover,  Delaware;  to  become  a  bemk 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  West 
Texas  State  Bank,  Snyder,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  6.  1998. 
Jennifer  ).  |ohnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc  98-12454  Filed  5-11-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

TIME  AND  DATE:  12:00  noon.  Monday. 
May  18.  1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets.  N.W..  Washington,  D.C.  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED; 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  R.  Covne,  As.sistant  to  the  Board 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  mav 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  rec:orded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:/' 
www. bog. frb. fed  us  for  an  electronu. 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting 

Dated:  May  8.  1998 
JennifiBr  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  98-12656  Filed  5-8-98;  12:29  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pfizer,  inc.;  Withdrawal  of  Approval  of 
NADAs 

AGENCY:  Food  and  Drug  Administration, 
HHS 

ACTION:  .Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  four  new  animal  drug 
applications  (N.'VDA's)  held  bv  Pfizer. 
Inc.  The  NAD.-\  s  provide  for  use  of 
oxytetracycline  hydrochloride.  The 
sponsor  requested  the  withdrawal  of 
approval  of  the  N'AD.'Ks  because  the 
animal  drug  products  are  no  longer 
manufactured  or  marketed. 
EFFECTIVE  DATE:  Mav  12,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T   McRae.  Center  for  Veterinan. 


Medicine  {HFV-102).  Food  and  Drug 
Administration,  7500  Standish  P!., 
Rockvilie.  MD  20855.  301-827-0212. 
SUPPLEMENTARY  INFORMATION:  Pfizer. 
Inc.  235  East  42d  St  ,  .New  York.  NY 
10017  IS  the  sponsor  of  NADA  8-«96 
TM-5  Antibiotic  Feed  Supplement 
(oxytetracycline),  N.'\D.'\  10-f.Bl 
Terramycin  Egg  Formula 
(oxytetracycline  hydrochloride';.  N.*\D.-\ 
11-034  Liquimast  Solution  for  Mastitis 
(oxvtetracvcline  hydrochloride),  and 
N.VDA  1.3-470  TM-10  Pren;ix 
(oxytetracycline).  The  animal  drug 
products  were  subject  to  review  under 
the  National  Academy  of  Sciences/ 
.National  Research  Council.  Drug 
Efficacy  Study  Implementation  Program, 
and  are  currently  subject  to 
requirements  for  finalization  under  that 
program.  Pfizer,  Inc.,  the  current 
sponsor,  requested  withd-'awai  of 
approval  of  the  NADAs  because  the 
animal  drug  products  are  no  longer 
manufactured  or  marketed 

Therefore,  under  authority  deiegatec 
to  the  Commissioner  of  Food  and  Dnikjs 
(21  CFR  5-10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5,48).  and  m  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CP'R  514  115).  notice  is  given  that 
approvals  of  N.\DA's  8-696,  10-661, 
1 1-034.  13—470.  and  all  supplements 
and  amendments  thereto  are  hereby 
withdrawn,  effective  Mav  22.  1998'. 


These  products  had  not  been 
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subject  of  a  regulation  published  unoer 
section  512  of  the  Federal  Food.  Drug. 
and  Cosmetic  ,^ct  (21  U.S.C.  360b). 
Therefore,  an  amendment  to  the  animal 
drug  regulations  to  reflect  the 
withdrawal  of  approvals  is  not  requireo. 

Dated:  April  24.  1998 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc  9&-12612  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adrnimstration 
[Docket  No  98N-0285; 

Sanofi  Pharmaceuticals  inc    ei  ai.; 
Withdrawal  of  Approve!  ot  2i  New 
Drug  Applications  and  62  Abbreviated 
New  Drug  Applications 

AGENCY:  Food  and  Drug  Administratioa, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  21  new  drug  applications 
(NDA's)  and  62  abbreviated  new  drug 
applications  (ANDA's).  The  holders  of 
the  applications  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  June  11. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Olivia  A   Pr-iZiof;   i  '■:::>-•  lor  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockvilie,  MD  20857.  301-594- 
2041. 

SUPPLEMEhfTAPV  INFORMATtON:  The 
.loioers  o:  Uit  -p^.^uauons  listed  in  the 
table  in  this  document  have  informed 
FDA  that  these  drug  products  are  no 
longer  marketed  and  have  requested  that 
FDA  withdraw  approval  of  the 
applications  The  applicants  have  also, 
by  their  request,  waived  their 
opportunity  for  a  hearing. 


Apptication  No. 

Drug 

Applicant 

NDA  4-496 

Pipanol  Powder  ano  Tatilets  (tnhyphenidyl) 

Sanofi  Pharmaceuticals,  Inc..  90  Partt  Ave.,  t4ew  Yortc 

\'v  10016. 

NDA  (^328 

Isuprel  (isoproterenol  tiyorochloride)  Subitngua)  Tao- 
tets,  10  milligrams  (mg)  anQ  15  mg 

Do 

NDA  7-514 

Insulin,  NPH  lletin 

Ell  Lilly  anc  Co    LiMv  C-ooo'a^e  Centei.  .-ijianaroiis 
IK  46285 

NDA  8-256 

Insulin 

Do 

NDA  8-717 

Acetaminophen  Tablets  USP  (acetammopnen  tablets) 

Roxane  ^aborato'^ies  Inc.,  P.O.  Box  16532,  Columbus, 

0^-  4321^-6532 

NDA  8-847 

Sucostrin  (sucanylcnolme  chlonde  injections 

Apotnecon.  nc    ^  Z   box  4500,  Princeton.  NJ  0R.S43- 

4500. 
Hoflmann-La  Roc^e   Inc.,  40  Kingsland  St.,  Nutley,  NJ 

•NDA  8^983 

Arionad  (tnmethaohan  camsylatej  Ampules 

07110-1199 

NDA  9^88 

Neothylline  (dyphylline)  injection 

TEVA  Pharmaceuticals  USA  (fom>ei1y  Lemmoo  Co.), 
650  Cathili  Ra  ,  Sellersvjie.  PA  18960. 

NDA  »-300 

Insulin,  Lente  iletin  i 

Ell  Lilly  ana  Co 

NDA  9-^10 

Lotusate  Tablets  ana  and  Capsules  (talbutal) 

Sanofi  Phar-dceuticais,   nc 

MDA  9-179 

Jayne's  Liquid  Vermifuge  (piperazine  hexahydrate) 

Do. 
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Appitcatwn  No. 

NOA  10-966 

NDA  10-967 

NDA  11-446 

NDA  1 1-724 

NOA  17-108 

NDA  17-446 

NDA  18-217 

NDA  18-660 

NOA  18-719 

NOA  19-358 

ANDA  60-734 

ANDA  62-036 

ANDA  62-363 

ANDA  62-479 

ANDA  62-913 

ANDA  70-063 

ANDA  70-829 

ANDA  70-830 

ANDA  70-850 

ANDA  70-949 

ANDA  71-071 

ANDA  71-072 

ANDA  71-073 

ANDA  71-074 

ANDA  71-075 

ANDA  71-076 

ANDA  71-658 

ANDA  71-687 

ANDA  71-688 

ANDA  71-689 

ANDA  71-811 

ANDA  71-812 

ANDA  71-938 

ANDA  72-064 

ANDA  72-065 

ANDA  72-109 

ANDA  72-197 

ANDA  72-198 

ANDA  72-233 

ANDA  72-371 

ANDA  72-436 

ANDA  72-516 

ANDA  72-517 

ANDA  73-054 

ANDA  73-055 

ANDA  73-098 

ANDA  73-485 

ANDA  74-125 

ANDA  74-302 

ANDA  74-510 

ANDA  81-222 

Drug 


Insulin,  Uttralente 
Insulin.  S«milente 
Sterane  (prednisoiooe  acetate  iniectxx>)  Intramuscular 

and  Intra-Arttcular 
Fenarol  Tablets  (chlormezanone) 
Methadone  HydrochlondeTaWets.  2  5  mg.  5  mg.  10 

mg,  and  40  mg 
pHisoScrub  (hexacMofopHene) 
Suprd  (suprofen)  Capsules.  200  mg 


10%  Travamulsion  (Intraverxxis  Fat  Emulsion) 

Modrastane  (tnlostane)  Capsules 

A20  Gantnsin  (sultisoxazole  and  phenazopyndtne  hy- 
drochlonde)  Tablets 

BACIGUENT  Ophthalmic  Ointment  (Bacitracin  Oph- 
thalmic Ointment.  USP) 

Aerospofin  (Polymyxin  B  Sutlate  Stenle  Powder) 

Cleocin  T  Topical  Solution  (Clindamyan  Phosphate 

Topical  Solution.  USP) 
Doxycydine  Hydate  Capsules  USP.  50  mg  and  100 

mg  (Base) 
Clindamycin  Phosphate  Injection  USP.  150  mg/milWiter 

(mL) 
BeUmetfiasone  Valerate  Cream  USP.  0.1% 

Methyidopa  and  Hydrochlorothiazide  Tablets  USP.  250 

m^15  mg 
Methyidopa  and  Hydrochlorothiazide  Tablets  USP.  250 

mg^5  rng 
Metodopramide  Tablets  USP,  10  mg 
Melodopramide  Oral  Solution  USP.  Eq.  5  nig  Basa/5 

mL 
Halopendol  Tablets  USP.  0  5  mg 
Halopendol  Tablets  USP.  1  mg 
Halopendol  Tablets  USP.  2  mg 
Halopendol  Tablets  USP.  5  mg 
Halopendol  Tablets  USP.  10  mg 
Halopendol  Tablets  USP.  20  mg 
Propranolol  Hydrochloride  TatJiets  USP.  10  mg 
Propranolol  Hydrochlonde  Tablets  USP.  20  mg 
Propranolol  Hydrochlonde  Tablets  USP.  40  mg 
Propranolol  Hydrochloride  Tablets  USP.  80  mg 
Naloxone  Hydrochlonde  iniection  USP.  0  4  mg/mL 
Methyldopate  Hydrochlonde  infection  USP.  50  mg/mL 
Ibuprofen  Tablets  USP.  800  mg 
Ibuprolen  Tablets  USP.  400  mg 
Ibuprolen  Tablets  USP.  600  mg 
Doxepin  Hydrochlonde  Capsules.  25  mg 
Propranolol  Hydrochlonde  Tablets  USP.  60  mg 
Propranolol  Hydrochloride  Tablets  USP,  90  mg 
Verapamil  Hydrochlonde  Iniecton  USP.  2.5  mg/mL 

(ampuls) 
Diazepam  Infection  USP.  5  mg/mL.  2  mL  (ampul) 
Metodopramide  Tablets  USP.  5  mg 
Halopendol  Iniection  USP.  5  mg/mL.  1  mL  (ampul) 
Halopendol  Inieclion  USP.  5  mg/mL.  10  mL  (vial) 
Doxepin  Hydrochloride  Capsules,  10  mg 
Doxepin  Hydrochloride  Capsules.  50  mg 
PEG-Lyte  (PEG  3350  and  Eledrolytes  lor  Oral  Solu- 
tion USP) 
Verapamil  Hydrochlonde  Injection  USP.  2.5  m^^mL 

(vials) 
Pindolol  Tablets  USP.  5  mg  and  10  mg 
Albuterol  Sullate  Syrup,  2  mg  (base)/5  mL 

Etoposide  Injection  20  mg/mL.  50  mL  Pharmacy  Bulk 

Package 
ADRUCIL  (Flourouraal  Injection.  USP)  500  mg/10  mL 

Ampuls 


Applicant 


Ell  UHy  and  Co. 

Do 

Pfizer.  Inc  ,  236  East  42d  St ,  New  York,  NY  10017- 

5755 
Sanofi  Pharmaceuticals,  inc 
Eon  Labs  Manufacturing,  inc..  227-15  North  Conduit 

Ave..  Laufwiton  NY  11413 
Sanofi  Pharmaceuticals   ^ic 
R.  W.  Johnson  Pharmaceutical  Research  institute,  920 

Rt.  202  South.  P  O   Box  300   Rarrtan.  Isij  08869- 

060? 
Baxter  .'^ea""^a'p     or?    Rt.  120  anc  iVilsor  Re  , 

Round  Lane     .  ^  "  ' ' 
Sanofi  Phar-^ace  ,•  ^  s   inc. 
Hottman-La  Rcxne   Irw. 

Pharmaaa  &  Upjohn  Co..  7000  Poiag«>  »c    ^a<d 

-a7-T    M'  49001-0199 
G^a-     /.»!";o"ie.  Inc..  Five  Moore  Dr.,  P.O.  Box 

13398.  ResearcTi  Tnangif'  ^ar^    NC  27709. 
Pharmacia  &  Upjohn  Co 

Pu'e$.idt  -J'ld'-'dteutical  Co.  200  Elmora  Ave     f  iza 

bath.  NJ  07207 
Marsam  Pharmaceuticals.  Inc    H>ag      '     x-^ev  Ave 

P.O.  Box  1022.  Cherry  Hill.  V  380  Vi 
Clay-Park^Labs.  Inc..  17CKD  Ba'^ga'e  Ave    Bronx   %v 

10457 
Invamed.  Inc.,  2400  Rt.  130  North,  jav'or   s„  388' j 


Do. 


Do. 

Morton  Grove  Pnar-iaceuticais,  :nc..  6451  West  Majn 

St..  Morton  Grove.  IL  60053. 
Purepac  Pharmaceutical  Co. 
Do 
Do. 
Do. 
Do. 
Do. 

Invamed.  Inc. 
Do. 
Do. 
Do 

Marsam  Pharmaceuticals,  Inc. 
Do 

Invamed,  Inc. 
Do. 
Do. 

Purepac  Pharmaceutical  Co. 
Invamed,  Inc 
Do. 
Marsam  Pharmaceuticals.  IrK. 

Do 

Invamed,  Inc. 

Marsa"^  ►''^ar"iareuticals.  Inc. 

Purepac  Pharmaceutical  Co. 

Do 

Invamed.  Inc. 

Marsam  P'^a"' aceuticals,  Inc. 

Purepac  f^*"a'macei.'icai  Co. 

Mova  Pharmaceutical  Corp  .  P  O  Box  8639   Caguas, 

PR  00726 
Gensia  .  abora- -r  es,  19  Hughes,  Irvine,  CA  92718- 

1902 
Pharmacia  &  Upjohn  Co. 
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Application  No 

D'ug 

Applicant 

ANDA  81-242 

FOLEX  PFS  (Methotrexate  Sooium  Injeaion,  USP)  25 

nymL 

Do 

ANDA  83-18' 

Afaxin  (brana  ot  vitamin  A  Palmitatei 

Sanofi  p*^.armaceuticals.  Inc. 

ANDA  83^237 

Diphenhyaarmme  HyOrocMioriOe  Elixir  USP 

Pyrepac  p-ia-maceutical  Co. 

ANDA  83-278 

Propoxyphene  Hvorocnioricle  Capsules  USP.  65  rrig 

Do 

ANDA  83-«56 

ESTRATAB  (Esterifiea  Estrogens  Tablets.  USP-  1.25 

Sotvav  Pharmaceu''ca  s.  Inc.,  901  Sawyer  Rd. 

Man- 

mg 

e".a,  GA  30062 

ANDA  8^921 

Elixophyllin  (Tneophylline  Soft  Gelatin  Capsules.  20C 

Fores:  ;_abora!ones,  Inc.,  909  Third  Ave.,  New  York,      | 

mg) 

NV  10022-4731. 

ANDA  84-003 

Ouinidine  Sulfate  Tablets  USP,  200  mg 

Pjreoac  Pharmaceutical  Co. 

ANDA  8^545 

Elixophyllin   Tr>eopnyiiine  Soft  Gelatin  Capsules,  100 

Fores'  ^aDca'D^es,  Inc 

ANDA  86-826 

Elixophyllin  SR  (Tneophyiiine  Extenoeo-Release  Cap- 
sules. USP)  125  mg  anc  250  mg 

Do 

ANDA  87-999 

Spironolactone  ana  Hydrochlorothiazioe  Tablets  uSP 
25  m9,'25  mg 

pj'epac  ^har-.acej'i::^'  Co. 

ANDA  89-284 

Procainamide  Hydrochlonde  Extenoea- Release  "ab 

lets  USP.  500  mg 

nvamec   Inc. 

ANDA  89-463 

Promethazine  Hyorochionoe  injection  USP,  25  mgmL 

Marsa-  .►^".ar~.ac-ejticals.  Inc. 

ANDA  89-477 

Promethazine  Hycrocfilonde  injection  USP   5C  mg^L 

Dc 

. 

ANDA  89-50^ 

Phenytoin  Sodium  Iniection  USP.  50  mgmL.  2  m, 
(ampul) 

vJC 

ANDA  89-511 

Codaphen  (Acetaminophen  ana  Codeine  Phosphate 
Tablets  USP)  500  mg'i5  mg 

Ro-nane  ..aDoratones,  Inc 

AND  A  89-5^2 

Codaphen  (Acetaminophen  ana  CoOeine  Phosphate 
"^ablets  USP!  500  mg30  mg 

Do. 

ANDA  89-5 '3 

Codaphen  (Acetaminophen  arx3  Codeine  Phospha'e 
Tablets  USP)  500  mg6C  mg 

Do 

ANDA  89-563 

Chlorpromazine  Hydrochlonde  Injection  USP  25  mg 

mL 
Prochlorperazine  Eaisylate  injection  USP,  5  mg/mL 

Marsa"-  P'^^arma^euticalS.  Inc. 

ANDA  89-675 

Do 

ANDA  89-779 

Phenytoin  Sodium  injectior.  uSP   50  mgmL,  2  mL  and 
5  mL  (vials  1 

Do. 

ANDA  8»-849 

Methocart>amoi  injection  USP,  100  m^.m^ 

Do. 

Therefore,  under  section  50.5ie]  oi  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  I'  S  C.  355(e))  and  under  aut.hontv 
delegated  to  the  Director.  Center  ff>r 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  applications  listed 
in  the  table  in  this  document,  and  ail 
amendments  and  supplements  thereto, 
IS  herebv  withdrawn,  effective  June  11 

iqqs 

Dated    .Apr;!  28,  1498 
Janet  Woodcock. 

Dirt^ctor  Ontfr  for  Drug  EvaiuaUnn  and 

Rf  search 

[FR  Dm.  9a-126l3  Filed  S-ll-98  8  45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fcxxj  and  Drug  Administration 
[Docket  No.  98F-0196] 

Alltech  Biotechnology  Center;  Filing  of 
Food  Additive  Petition  (Aniniai  Use)- 
Seienium  Yeast 

AGENCY:  Food  and  Dri.t;  ,-\dniin!Strat!on. 

HHS 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
.Administration  (FD.A.)  is  announcing 
that  .Mltech  Biotechnology  Center  nas 
hied  a  petition  proposing  that  the  fooa 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  selenium 
veast  as  a  source  of  selenium  in  aniimal 
feeds. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  .Management  Bra.ich 
iHFA-305),  Food  and  Drug 
Administration,  12420  Farkiawn  Dr., 
rm    1-23.  Rockville,  MD  20S5~, 

FOR  FURTHER  INFORMATION  CONTACT: 

Nelson  S,  Chou.  Center  for  \etennar\ 
Medicme  (HFV-228),  Food  and  D,r-uc 
.Administration,  7500  Standish  Fl  . 
Rockville,  MB  20855.  301-82-' -^J161 

SUPPLEMENTARY  INFORMATION:  Under 

section  409  (b)(5|  of  the  Federai  Fooa. 
Drug,  and  Cosmetic  Act  {21  L"  S  C 
348fb)(5)),  notice  is  given  that  a  food 
additive  petition  (FAR  2238!  has  beer: 
filed  by  Alltech  Biotechnology  Center, 
3031  Catnip  Hill  Pike,  Nicholasville,  K> 
40356,  The  petition  proposes  to  amend 
the  food  additive  regulations  m  part  573 
Food  Additives  Permitted  m  the  Feed 
and  Drmking  Water  of  Animals  (21  CFR 
part  573)  to  provide  for  the  safe  use  of 


selenium  yeast  as  a  source  of  selenium 
in  animal  feeds. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

'dted:  April  24,  1998. 
Stephen  F  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
(PR  Doc  98-12611  Filed  5-11-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocKel  No  96F-0341] 

MacMillan  Bloedei.  Ltd    Withdraws'  c' 
Food  Additive  Petrtion 

AGENCv:  Food  and  Drug  Administration. 

tlH-^ 

ACTION.  .Notice. 


2R1Q4 


Fpdt 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  6B4517)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  diethylene 
glycol  as  a  component  of  a  pulp 
bleaching  medium  used  in  the 
manufacture  of  paper  and  paperboard 
intended  for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  COffTACT: 
Andrew  J.  Zajac.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration.  200  Ct.  SW.. 
Washington.  DC  20204.  202-41&-3095. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  30.  1996  (61  FR  51118).  FDA 
announced  that  a  food  additive  petition 
(FAP  6B4517)  had  been  filed  by 
MacMillan  Bloedel.  Ltd.,  c/o  Camplong 
&  Associates.  Inc..  P.O.  Box  238, 
Schomberg,  Ontario  LOG  ITO.  Canada. 
The  filing  notice  stated  that  the  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  to  provide  for  the  safe  use  of 
diethylene  glycol  as  a  pulp  bleaching 
agent  for  paper  and  paperboard 
intended  for  use  in  contact  with  food. 
Upon  further  review.  FDA  has 
determined  that  the  petition  proposed 
the  use  of  diethylene  glycol  as  a 
component  of  a  pulp  bleaching  medium 
used  in  the  manufacture  of  food-contact 
paper  and  paperboard.  MacMillan 
Bloedel.  Ltd.  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 

Dated.  April  10.  1998. 
Laura  M.  Tarantino, 

Acting  Director.  Office  ofPremarket 

Approval.  Center  for  Food  Safety  and  Applied 

Nutrition 

IFRDoc  9»-12541  Filed  5-U-98;8;45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No  »«F-01»5] 

Vine!!,!  S  p  A    Filing  of  Food  Additive 
Petition  (Animal  Use)  Menadione 
Nicotinamide  Bisulfite 

agency:  Food  and  Drug  Administration, 

HHS 

ACnOM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Vanetta  S.p.A.  has  filed  a  petition 
to  allow  the  use  of  menadione 


nicotinamide  bisulfite  in  swine  diets  as 
a  source  of  vitamin  K  activity  and 
niacin. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 

Michaela  G.  Alewynse.  Center  for 
Vetennary  Medicine  (HFV-228).  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville.  MD  20855,  301-827- 
6657. 

SUPW-EMe^fTARY  information:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  21  U.S.C.  348(b)(5)), 
notice  is  given  that  a  food  additive 
petition  (FAP  2239)  has  been  filed  by 
Vanetta  S.p.A..  Via  Alzia  Trento  10, 
Milano.  Corsico.  Italy.  The  f)etition 
proposes  to  amend  the  food  additive 
regulations  in  part  573  Food  Additives 
Permitted  in  the  Feed  and  Drinking 
Water  of  Animals  (21  CFR  part  573)  to 
provide  for  use  of  menadione 
nicotinamide  bisulfite  in  swine  diets  as 
a  source  of  vitamin  K  activity  and 
niacin. 

The  agency  has  determined  under  21 
CFR  25.32  that  this  action  is  of  the  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated.  April  24.  1998 
Stephen  F.  Sundlof. 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  98-12540  Filed  5-11-98;  8:45  am) 
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DfcPAPTMEN"  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  aoi-1  D^'UG  Administration 

Food  Adv  sory  Committee.  Notice  o' 
Met*!  'Ki 

AGENCY;  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA)  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Food  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA"s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  15  and  16,  1998.  8  a.m.  to 


6  p.m.;  and  June  17,  1998,  8  a.m.  to  1 
p.m.. 

Location:  Sheraton  Reston  Hotel, 
Grand  Ballroom.  11810  Sunrise  Valley 
Dr.,  Reston,  VA. 

Contact:  Lynn  A.  Larsen.  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-5),  202-205-4727,  or  Catherine 
M.  DeRoever  (HFS-22),  202-205-4251. 
FAX  202-205-4970,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington.  DC  20204.  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138 (301-143-0572  in  the 
Washington.  DC  area),  code  10564. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  receive 
and  underlalce  a  scientific  discussion 
about  new  data  that  have  become 
available  regarding  the  food  additive 
olestra. 

In  the  Federal  Register  of  January  30, 
1996  (61  FR  3118).  FDA  approved 
olestra  for  use  as  a  food  additive  to 
replace  conventional  fats  in 
prepackaged  savory  snacks.  Olestra  is  a 
sucrose  polyester  formed  with  long 
chain  fatty  acids.  The  agency 
determined,  based  on  its  evaluation  of 
the  evidence  in  the  record  at  that  time, 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  the  use  of 
olestra  in  savory  snacks.  At  the  time  of 
approval,  the  petitioner,  Proctor  and 
Gamble  Co.  (P&G).  agreed  to  perform 
additional  studies  of  olestra  exposure 
(both  amounts  consumed  and  patterns 
of  consumption)  and  the  effects  of 
olestra  consumption  P4G  also  agreed  to 
provide  FDA  with  access  to  all  data  and 
reports  of  those  studies  as  such 
information  became  available.  At  the 
time  of  olestras  approval.  FDA 
committed  to  review  ail  data  received 
from  P&Gs  studies,  as  well  as  any  other 
new  data  that  bear  on  the  safe  use  of  this 
additive,  and  present  such  information 
to  the  committee  within  30  months  of 
the  approval. 

Committee  discussion  will  focus  on 
data  gathered  from  passive  surveillance 
of  complaints  attributed  to  olestra 
consumption;  the  active  surveillance  of 
populations  consuming  savory  snacks, 
including  olestra  snacks;  any  additional 
new  data  that  have  become  available 
that  bear  on  the  safety  of  olestra  (such 
as  data  and  information  on  the  health 
significance  of  carotenolds);  and  various 
other  studies  submitted  by  P4G  (e.g.. 
rechallenge.  home  consumption,  and 
acute  consumption  test).  The  committee 
will  consider  whether  these  newly 
developed  data  are  consistent  with  the 
original  safety  decision  or  whether  the 
new  data  contradict  FDAs  original 
determination  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  use  of 
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olestra  in  savory  snacks.  The  committee 
will  also  discuss  the  bearing,  if  any,  of 
these  new  data  on  the  required  label 
•statement  for  olestra  containing  snacks. 

Procedure-  Interested  persons  may 
present  data,  information,  or  views, 
orallv  or  in  writing,  on  issues  pending 
before  the  committee  Written 
submissions  may  be  made  to  the  contact 
person  by  June  5,  1998,  Oral 
presentations  from  the  public  will  be 
scheduled  in  three  sessions  The 
approximate  session  schedules  and  the 
topics  upon  which  presentations  at  each 
should  be  focussed  are:  (1)  Passive 
surveillance  and  special  gastrointestinal 
studies  on  June  16.  1998.  8  am  to  9 
a.m  ;  (2)  active  surveillance  and  new 
information  on  carotenoids  on  lune  16. 
1998,  4  p  m,  to  4:30  p  m  :  and  (3) 
labeling  on  lune  17.  1998.  10:30  a.m.  to 
11  a.m.  Time  allotted  for  each 
presentation  may  be  limited  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  lune  5.  1998,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  15 
U.S.C.  app,  2), 

Dated:  May  4    1998 
Michael  A.  Friedman. 
Depu  tv  (.o-nmissionerfor  Operations. 
IFR  Dfx:  98-12449  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heatth  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
.Advisory  bodv  scheduled  to  meet 
during  the  month  of  June  1998. 

Same  .Advisop.'  Commission  on 
Childhood  Vaccines  (ACCV) 

Date  and  Time  lune  10,  1998:  9:00  a.m,— 
5:00  p,m,  lune  11    1998,  9:00  am —12:00 
Noon. 

Place:  Parklawn  Building,  Conference 
Rooms  G  &  H.  5600  Fishers  Lane,  Rockville. 
Maryland  20857, 

The  meeting  is  op)en  to  the  public. 

Agenda:  Items  will  include,  but  not  be 
limited  to:  an  update  on  legislative  proposals, 
an  update  on  Vaccine  Information 
Statements,  an  update  on  vaccines  in  clinical 
trials,  an  ujKiate  on  the  Vaccine  Adverse 


Events  Reporting  Svstenn  an  update  on  the 
Vaccine  Safety  Action  Plan,  and  reports  from 
t.he  Department  of  justice,  the  National 
Vaccine  Program  Office   and  routine  program 
reports 

Public  commen!  wil!  be  permitrpd  before 
lunch  and  at  the  end  of  the  (Commission 
meeting  on  lune  10,  1998,  and  before 
adiournment  on  lune  11    1998  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  along  with  a  copy  of  their 
presentation  to  Ms  Melissa  Palmer, 
Principal  Staff  Liaison  Division  of  Vaccine 
Injury  Compensation,  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
.Administration,  Rix)m  8.A-35,  36(Xi  Fishers 
Lane,  Rockville  MD  20857  Telephone  (301) 
443-6593,  Requests  should  contain  the  name, 
address,  telephone  number  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative  The 
allocation  of  time  may  be  adiusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Iniiiry  Compwnsation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time 
Persons  who  do  not  file  an  advance  request 
for  a  presentation,  but  desire  to  make  an  oral 
statement,  may  sign-up  in  CConference  Rooms 
G  and  H  on  lune  10-11,  1998  These  persons 
will  be  a]kK:ated  time  as  time  permits 

Anyone  requiring  information  regarding 
the  Com-mission  should  contact  Ms  Palmer, 
Division  of  Vaccine  injury  (Compensation. 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  .Administration. 
Room  8.A-35   5600  Fishers  Lane,  Rockville, 
Maryland  2085?  Telephone  (301'  443-6593, 

.Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated   May  6   1998. 
lane  M.  Harrison, 

Acting  Director.  Division  of  Policy  Review 
and  Coordination 
IFRDoc   98-1  2609  Filed  5-11-96,  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  liAental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-^63, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  Mav  1998 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms,  Dee  Herman,  Committee 
Management  Liaison,  SAMHS.A.  Office 
of  Policy  and  Program  Ct^ordmation, 
Division  of  Extramural  .Activities, 
Policy,  and  Review.  5600  Fishers  Lane, 
Rooni  17-89,  Rockville,  Maryland 
20857,  Telephone:  301-443-7390. 


Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  jjersonal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C 
App.2,§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  May  26-29,  1998. 

Place:  Residence  Inn,  Calvert  Room. 
7335  Wisconsin  Avenue,  Bethesda,  MD 
20815. 

Closed:  May  26-28.  1998  9:00  a.in.- 
5:00  p.m.;  May  29,  1998  9:00  a.m.- 
adjoumment. 

Panel:  Center  for  Mental  Health 
Services  Circles  of  Care. 

Contact:  Richard  A.  Peabody,  Room 
17-89,  Parklawn  Building,  Telephone: 
301^43-9919  and  FAX:  301-443-3437. 

Dated:  May  6.  1998. 
JehLipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration 
[FR  Doc.  98-12447  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-t366-N-Cii 

Notice  ot  Proposed  Intormatton 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
wil!  he  sunmitted  to  the  Office  of 
Manak'H:-^ :  1  and  Budget  (OMB)  for 
review   as  sequired  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal, 

DATES:  Comments  due:  )uly  13,  1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal,  comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Ms  Shelia  )ones.  Reports  Liaison 
Officer,  Office  of  the  Assistant  Secretary 
for  Community  Planning  and 
Development.  Department  of  Housing 
and  Urban  Development,  451-7th 


2h 
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Street.  SW.  Koom  723U.  Washington.  DC 
20410 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

The  Department  of  Housing  and 
Urban  Development  (HUD)  will  submit 
to  OMB  the  information  collection 
requirements  for  the  HOME  Program, 
previously  approved  under  OMB 
Control  Numbers  2506-0162  and  2501- 
0013. 

The  HOME  Investment  Partnerships 
Act  (Title  II  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act)  was 
signed  into  law  on  November  28.  1990 
(Pub.  L.  101-625)  and  created  the 
HOME  Program  to  expand  the  supply  of 
affordable  housing.  Interim  regulations 
were  first  published  for  the  program  on 
December  16.  1991  and  this  and 
subsequent  interim  rules  were  codified 
at  24  CFR  Part  92.  Paperwork 


requirements  for  these  rules  were 
approved  under  OMB  Control  Number 
2501-0013.  On  September  16.  1996. 
HUD  published  a  final  rule  for  the 
HOME  Program.  Additional  paperwork 
requirements  for  certain  optional 
reporting  requirements  were  approved 
under  OMB  Control  Number  2506-0162. 

Title  of  proposal:  HOME  Investment 
Partnerships  Program. 

OMB  Control  Number,  if  applicable: 
2501-0013:  2506-0162. 

Description  of  the  need  for  the 
information  and  proposed  us6:  The 
HOME  statute  and  related  authorities 
impose  a  significant  number  of  data 
collection  and  reporting  requirements 
on  the  Department  and  on  HOME 
participating  jurisdictions.  This 
information  is  collected:  (1)  to  assist 
HOME  participating  jurisdictions  in 
managing  their  programs;  (2)  to  track 
performance  of  participating 
jurisdictions  in  meeting  fund 
commitment  and  expenditure  deadlines: 
(3)  to  permit  HUD  to  determine  whether 
each  PI  meets  the  HOME  statutory 
targeting  and  affordability  requirements; 
and  (4)  to  permit  HUD  to  determine 
compliance  with  other  statutory  and 
regulatory  program  requirements  e.g., 
requirements  relating  to  match, 
affirmative  marketing,  lead-based  paint, 
and  displacmeent  and  relocation. 

The  recordkeeping  and  reporting 
burden  hours  for  each  individual 
respondent  contained  herein  are  largely 
unchanged  from  the  previous  approvals. 
The  most  significant  change  is  in  the 
total  number  of  burden  hours  for  both 
recordkeeping  and  reporting,  brought 
about  by  the  substantial  increase  in  the 
number  of  program  participants  since 
the  last  major  HOME  paperwork 
submission  in  1994.  The  number  of 
participating  jurisdictions  has  increased 
from  531  in  1994  to  576  in  1997.  During 
this  period,  the  number  of  Community 


Housing  Department  Organizations 
increased  from  1.075  to  2.732  and  the 
number  of  State  recipients  increased 
from  675  to  1.555.  Because  so  many 
more  organizations  are  currently 
participating  in  the  HOME  Program  than 
were  participating  in  the  first  years  of 
the  program,  the  total  number  of  burden 
hours  has  increased  substantially 
despite  the  fact  that  the  burden  per 
respondent  has  dropped  slightly. 

Other  changes  from  the  earlier 
paperwork  approval  include:  (1)  a  slight 
reduction  in  the  number  of  reporting 
burden  hours  as  a  result  of  eliminating 
the  HOME  Program  Description  and 
Annual  Performance  Report 
requirements  from  24  CFR  Part  92  and 
adding  those  requirements  to  the 
Consolidated  Plan  rule  (24  CFR  Part  91); 
(2)  a  slight  reduction  in  both  record- 
keeping and  reporting  hours  due  to  the 
conversion  of  HOME  participating 
jurisdiction  from  the  HOME  Cash  and 
Management  Information  System  to  the 
paperless  Integrated  Disbursement  and 
Information  (C/MI)  System.  (Although 
this  conversion  is  substantially 
complete,  the  notice  assumes  that  the  49 
participating  jurisdictions  currently  in 
the  C/MI  will  remain  so);  and  (3)  a  slight 
increase  due  to  the  fact  that  three 
optional  reporting  requirements 
approved  under  OMB  Control  Number 
2506-0162  are  being  added  to  this 
submission 

Agency  form  numbers:  HUD— 40094; 
40095:  40096;  4009*.   M   4nn'i-;  40098: 
40100; 40100-B:  40 luub.  4    107; 
40107-A. 

Members  of  affected  pubic:  States, 
units  of  general  local  government, 
nonprofit  organizations. 

Estimation  of  the  total  annual  number 
of  hours  to  prepare  the  information 
collection  mcluding  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Section  atfecied 


92.61  -.... 

92.86  • 

92.101  

92.200  

92.201   

92201   

92.202  

92  203  

92  206.  92.216.  92.217.  92218.  92,250 

92.252.  92  254 

92.206  

92.251  

92.253  

92.254  

92.254  

92.300  


Papsrvwxk 
requirement 

Insular  Areas  Program  Description  

Insular  Areas  reanocation  

Consortia  Designation  „ 

PutJiic- Private  Partnership  

State  Designation  of  Local  Reap«ents  ... 

Distnbution  o(  Assistance  „. 

Site  and  Neighborhood  Standards  

Income  Determination  

Documentation  required  by  HUD  to  lie 
included  in  prqect  (lie  to  determine 
project  eligtoility. 

Rednanang  

Wntten  Property  Standards  -. 

Tenant  Protections  

Median  Purchase  price  

Alternative  to  Resale/Recapture  Provi- 
sions. 

CHDO  Identification  


Numt)ef  of 
respondents 


Frequency 
ol  response 


4 

4 

96 

580 

580 

50 

580 

4,867 

4,867 


200 

4.867 

4,867 

20 

275 

576 


Hours  of 
response 


10 
3 
5 
2 
2 

1.5 
2 
2 
5 


4 
1 
5 
5 
5 


Annual  total 


40 

12 

475 

1.160 
1.160 
75 
1,160 
9,734 
24,335 


800 

4,867 

24,335 

100 

1.375 

1,152 
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Zbiy 


Secion  a'tectec 


Paperwork 
requirement 

Designation  o*  CHDOs    

CHDC  Proieci  Assistance  ..^ „. 

Tenan;  Partiaoation  Plan   „ 

Eauai  OoDortunrty  „ 

Atfir-native  marketing  

Dispiacerrien*   relocation  anc  acquisition 
l.a!X)r  

Leaa-Basec  Paint  

Debarmem  ana  suspension  

Investment  Partnersnip  Agree'^en' 
Cash  and  Management  intomation  svs- 

tern 
HomeownershiD.Pienta'    P'0|ect    Se'  Jp 

(C/MI) 
Tenant-basec  rental  assistance  Set-Up 
Renta    Housing  ProieC  Completion  (0/ 

MS, 
Homeownersnc  Proiec  C/^'-^pietion  (0/ 

Ml). 
Homeownership/Rentai       Set-up      and 

Completion  (iDiSi 
Tenat  Basec   Pentai   .Assistance   Set-Up 

(IDIS) 

Wntten  Agreernen-    

Managemen'  Reoo'^s     Amja    Pe-'^O'Ti- 

a.nce  Repor 
Managernent    Pepors — -^'^    Ma'cr~    Pe- 

port. 


Nunt>e'  '■'' 
responoents 


Frequency 
oi  response 


Hours  of 
response 


Annual  total 


92.300 
92.300 

92  303 

92  350 

92  351 
92  3S3 
92  354 
92  355 
92  357 
92  501 
92  502 

92  502 

92  502 
92  502 

92.502 

92.502 

92  502 

92.504 
92  509 

92  509 


300 

576 

2,732 

4.867 

4.867 

4.867 

4.867 

4367 

4.867 

580 

49 

1,604 

30 
1.604 

1,604 

527 

89 

4J83 

580 

576 


1.5 

2 
10 

5 
10 

5 

2.5 

0.5 

1 

1 
10 

125 

625 
7.5 

3.75 

16 

5.5 

10 
2.5 

0.76 


450 

1,152 

27.320 

25,336 

48,670 

24,335 

12,167.5 

2,433.5 

4,867 

580 

490 

20,050 

187.5 
12,030 

6,015 

8.432 

489.5 

48,630 
1,450 

432 


The  total  annual  estimate  of  burden 
hours  is  315,296. 

Status  of  the  proposed  information 
collection:  Public  comment  requested  by 
HUD. 

Contact  person  ana  telephone 
numbers  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents   Mar\ 
Kolesar.  Director.  Program  Policv 
Division,  Office  of  Affordable  Housing 
Programs.  Room  7162.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.  Washington.  DC 
20410,  (This  is  not  a  tull  free  numtier: 
.A  telecommunications  devu.e  for 
tieanng-  and  speech- impaired  person 
(TTY)  is  available  at  1-800-877-8229 
(Federal  Information  Relay  Service). 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  May  6,  1998. 
Saul  N.  Ramirez,  )r.. 

Assistant  Secretary  for  Community  Planning 

and  Development. 

IFR  Doc  98-12618  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4367-N-01] 

Mortgagee  Review  Board; 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretarv  for  Housing — Federal  Housing 

Commissioner,  HUD, 
ACTION:  Notice. 

summary:  In  compliance  w\\h  Section 
202(cJ  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 

taken  bv  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees 

FOR  FURTHER  INFORMATION  CONTACT:  D, 
Jad^son  Kinkaid,  Secretary-  to  the 
Mortgagee  Review  Board,  451  7th  Street, 
SW'.  Washington,  DC  20410,  telephone: 
(202)755-0278.  (This  is  not  a  toll-free 
number.)  A  Telecom.munications  Device 
for  Hearing  and  Speech-Impaired 
Individuals  (TTY)  is  available  at  1-800- 
877-8339  (Federal  Information  Relay 
Service), 

SUPPLEMENTARY  INFORMATION;  Section 
202(c)(5j  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Department  of  Housing  and  Urban 
Development  Reform  ,^ct  of  1989,  Pub. 
L.  101-235.  approved  December  15, 
1^89!.  requires  that  HIT)   •publish  a 


description  of  and  the  cause  for 
administrative  action  against  a  HUD- 
approved  mortgagee"  by  the 
Etepartment's  Mortgagee  Review  Board. 
In  compliance  with  the  requirements  of 
Section  202(c)(5).  notice  is  hereby  given 
of  administrative  actions  that  have  been 
taken  by  the  Mortgagee  Review  Board 
from  July  18,  1997  through  December 
31,  1997. 

1    .advantage  MonEa^p  (  uritinnv.  Inc., 
Knoxville,  T.N 

Action:  Proposed  civil  money  penalty 
in  the  amount  of  $60,000. 

Cause:  A  review  by  the  Department's 
Quality  Assurance  Division  that 
disclosed  violations  of  HUD/FHA 
requirements  that  included:  failure  to 
remit  Up  Front  Mortgage  Insurance 
Premiums  (UFMIPs)  to  HUD/FHA 
within  15  days  of  loan  closing  and  to 
remit  late  charges  and  interest  penalties; 
failure  to  submit  loans  for  endorsement 
in  a  timely  manner:  failure  to  pay  an 
appraiser  for  services  performed;  and 
failure  to  implement  and  maintain  an 
adequate  QuaUty  Control  Plan  for  the 
origination  of  HUD/FHA  insured 
mortgages 

2.  Mortgage  .\mprKH  Sationviiae, 
drand  Terrate   ^.A 

Action:  Proposed  civil  money  penalty  of 
$75,000. 

Cause:  Mortgage  America  Nationwide 
failed  to  comply  with  the  provisions  of 


ifi  1«>H 


Kf'fJ. 


i!    k. 


,llT 
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a  settlement  agreement  dated  April  2. 
1996.  The  settlement  agreement  was  put 
into  place  in  order  to  resolve  violations 
discovered  during  a  review  of  the  lender 
by  the  Department's  Quality  Assurance 
Division. 

3.  FT  Mortgage.  Inc.  dba  Carl  I.  Brown. 
Inc.  Kansas  City,  MO 

Action  Proposed  settlement  agreement 
that  would  include  indemnification  to 
the  Department  for  16  mortgages 
insured  under  the  Title  II  program. 

Cause:  An  investigation  conducted  by 
the  Department's  Office  of  Inspector 
General  and  the  Federal  Bureau  of 
Investigation  revealed  that  FT  Mortgage 
approved  these  loans  for  an  investor 
who  committed  fraud  when  he  applied 
for  the  loans. 

4.  Ryland  Mortgage  Company. 
Columbia.  MD 

Action:  Proposed  settlement  agreement 
that  would  protect  the  Department 
during  the  period  the  indictment 
remained  in  place  pending  the  results  of 
a  trial. 

Cause:  The  company  and  various  of 
its  officers  were  indicted  by  the  United 
States  District  Court.  Middle  District  of 
Florida,  Jacksonville  District.  The 
indictment  alleged  Ryland  engaged  in  a 
conspiracy  to  defraud  the  United  States 
Government  in  violation  of  Title  18 
U.S.C.  Sections  371.  1001.  1343.  1032. 
Such  an  indictment  is  grounds  for  an 
administrative  Action  by  the  Board 
pursuant  to  24  CFR  Section  25.9(m). 

3.  Title  I  Lenders  and  Title  II 
Mortgagees  That  Failed  To  Comply 
With  HID/FHA  Requirement.s  for  the 
Submission  of  an  Audited  Annual 
Financial  Statement  and/or  Payment  of 
the  Annual  Recertification  Fee 

Action:  Withdrawal  of  HUD/FHA 
Title  I  lender  approval  and  Title  II 
mortgagee  approval. 

Cause:  Failure  to  submit  to  the 
Department  the  required  annual  audited 
financial  statement  and/or  remit  the 
required  annual  recertification  fee. 

litle  I  [.enders  Withdra%vn 

BOATMEN'S  NATIONAL  BANK, 

BATESVILLE.  BATESVILLE,  AR 
BOATMEN'S  NATIONAL  BANK,  PINE 

BLUFF,  PINE  BLUFF.  AR 
BOATMEN'S  NATIONAL  BANK. 

RUSSELLVILLE.  RUSSELLVILLE.  AR 
COLE  TAYLOR  BANK.  BURBANK.  IL 
SOUTH  CHICAGO  BANK.  CHICAGO.  IL 
INDIANA  STATE  BANK.  TERRE 

HAUTE,  IN 
THE  NA'nONAL  BANK.  WATERLOO. 

lA 
FARMERS  BANK  TRUST  COMPANY. 

BARDSTOWN.  KY 


CALCASIEU  MARINE  NATIONAL 

BANK.  LAKE  CHARLES.  LA 
FAMILY  MUTUAL  SAVINGS  BANK. 

HAVERHILL.  MA 
STATE  BANK  OF  EWEN.  EWEN.  MI 
THE  STATE  BANK.  FENTON.  MI 
SAULT  BANK.  SAULT  SAINTE  MARIE. 

MI 
GRAYUNG  STATE  BANK.  GRAYLING. 

MI 
PEUCAN  VALLEY  STATE  BANK. 

PELICAN  RAPIDS.  MN 
SECURITY  STATF:  BANK.  WYKOFF. 

MN 
PEOPLES  BANK  OF  COMMERCE. 

CAMBRIDGE.  MN 
BOATMEN'S  NATIONAL  BANK  ST 

LOUIS.  SAINT  LOUIS.  MO 
HAVELOCK  BANK.  LINCOLN.  NE 
YOUNG  MENS  SVGS  AND  LOAN 

ASSN  ,  BRIDGETON.  NI 
HUDSON  CITY  SAVINGS  INST. 

HUDSON.  NY 
DIME  SAVINGS  BANK  NY  FSB. 

UNIONDALE.  NY 
MECHANICS  AND  FARMERS  BANK, 

DURHAM. NC 
FARMERS  STATE  BANK.  WINNER,  SD 
FIRST  NATIONAL  BANK.  MARSHALL. 

TX 
FIRST  SECURITY  BANK.  SALT  LAKE 

CITY.  UT 
CONSOLIDATED  BANK  AND  TRUST 

CO,  RICHMOND.  VA 
BANK  OF  BURLINGTON. 

BURUNGTON.  WI 
FIRSTAR  BANK  EAU  CLAIRE  NA,  EAU 

CLAIRE  WI 
FIRSTAR  BANK.  FOND  DU  LAC  NA. 

FOND  DU  LAC,  WI 
LINCOLN  STATE  BANK.  MILWAUKEE. 

WI 
FIRSTAR  BANK.  SHEBOYGAN  NA, 

SHEBOYGAN,  WI 
CENTRAL  BANK  AND  TRUST. 

OWENSBORO,  KY 
STATE  BANK  STANDISH.  STANDISH. 

MI 
BANCO  POPULAR  DE  P  R,  SAN  JUAN, 

PR 
BOATMEN'S  BANK  FRANKLIN 

COUNTY.  BENTON.  IL 
FIRST  BANK  MAINLAND. 

LAMARQUE.  TX 
TERRELL  STATE  BANK,  TERRELL.  TX 
FIRST  NATIONAL  BANK,  WEST 

MEMPHIS,  AR 
TRI-COUNTIES  BANK,  CHICO.  CA 
ASHLAND  STATE  BANK,  CHICAGO.  IL 
MARGLrETTE  BANK  NA,  GOLDEN 

VALLEY,  MN 
BOATMEN'S  NATIONAL  BANK  N  CEN 

ARKANSAS.  HARRISON.  AR 
GRAHAM  SAVINGS  BANK.  GRAHAM. 

NC 
STERLING  STATE  BANK,  AUSTIN.  MN 
MATEWAN  NATIONAL  BANK. 

WILLIAMSON.  WV 
LYTLE  STATE  BANK.  LYTLE.  TX 


SOUTHBRIDGE  CREDIT  UNION. 

SOUTHBRIDGE,  MA 
FIRST  FEDERAL  SAVINGS  AND  LOAN. 

ALPENA.  Ml 
COMMERQAL  SAVINGS  BANK,  ST. 

CLAIR,  MI 
BANK  OF  HOUSTON,  HOUSTON,  TX 
DEL  RIO  BANK  AND  TRUST  CO.  DEL 

RIO.  TX 
CITIZENS  STATE  BANK.  HAYFIELD. 

MN 
GREENEVILLE  FEDERAL  BANK,  FSB. 

GREENEVILLE,  TN 
BOATMEN'S  NATIONAL  BANK 

CONWAY,  CONWAY.  AR 
FIRST  NATIONAL  BANK,  NAVARRE. 

MN 
WEST  SIDE  AUTO  W  F  C  U,  FUNT. 

MIFARMERS 
SAVINGS  BANK,  PIERSON,  lA 
MOUNTAINEER  FEDERAL  C  U. 

SOUTH  CHARLESTON.  WV 
CORNELL  FEDERAL  CREDIT  UNION. 

ITHACA.  NY 
AMERICAN  BANK  AND  TRUST  CO. 

HOUMA.  LA 
R  A  C  CREDIT  UNION.  ST  LOUIS,  MO 
NEBRASKA  STATE  BANK,  OSHKOSH. 

NE 
SACRAMENTO  DIST.  POSTAL  ECU. 

SACRAMENTO,  CA 
SPRINGFIELD  MUNICIPAL  EMP  CU. 

SPRINGFIELD.  OH 
STAR  MARKETS  FEDERAL  CREDIT 

UN,  HONOLULU,  HI 
CORPUS  CHRISTI  AREA  TEACH  C  U, 

CORPUS  CHRISTI.  TX 
WEPCO  FEDERAL  CREDIT  UNION, 

BLOOMINGTON,  MD 
HERMANTOWN  INDERAL  CREDIT 

UN,  HERMANTOWN,  MN 
CLEARWATER  CREDIT  UNION, 

LEWISTON,  ID 
LOS  ANGELES  WATER-POWER  ECU, 

LOS  ANGELES,  CA 
SECOND  NATIONAL  BANK  BAY  CITY, 

BAY  CITY.  MI 
HARRISON  DEPOSIT  BANK  AND 

TRUST  CO.  CYNTHIANA,  KY 
PADUCAH  FEDERAL  CR  UN  INC, 

PADUCAH.  KY 
SPACE  AGE  FEDERAL  CREDIT  UN. 

AURORA,  CO 
CORPUS  CHRISTI  CITY  EMP  C  U, 

CORPUS  CHRISTI,  TX 
BANCO  CENTRAL  HISPANO,  HATO 

REY.  PR 
REPUBLIC  BANK,  DULUTH,  MN 
EL  CAP  CREDIT  UNION. 

HUTCHINSON.  KS 
GREEN  MOUNTAIN  BANK,  RUTLAND. 

VT 
KINGS  PARK  EMPLOYEES  FED  C  U, 

KINGS  PARK,  NY 
STATE  BANK,  EDEN  VALLEY,  MN 
NORTHERN  TIER  FEDERAL  C  U, 

MINOT.  ND 
STANDARD  BANK  PASB, 

MONROEVILLE.  PA 
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FIRST  CHEYEN.NJE  FEDEFL^L  CREDIT 

TNION,  CHEYENNE.  \VY 
BANK  OF  NORTH  ARKANSAS, 

MEI.BOrRNE.  AR 
RENO  CrrV  EMPLOY  EES  FED  CR  U.\. 

RENO,  NV 
PATL  REVERE  LIFE  INSl  RANGE  CO 

WORCESTER.  \i.\ 
BANK  OF  AMERICA  FSB.  SAN  DIEGO, 

CA 
DAMLA  CORPORATION,  ATLANTA, 

GA 
KELLY  FIELD  NATIONAL  BANK,  SAN 

ANTONIO,  TX 
FIRST  INTERSTATE  BANK  DEN\^R. 

TEMFE.  AZ 
JEFFERSON  COUNTY  BANK, 

JEFFERSON.  WI 
QUAIL  CRE:EK  BANK  NA.  OKLAHOMA 

cm'.  OK 

bank  of  america  alaska  na, 

anchor.'\c;e,  ak 
northwood  tr,a.nsf0rtat10n  cr. 

royal  oak,  .mi 
pacific  shore  funding.  lake 

FOREST,  CA 
SEVENTEEN  FOURTEEN  FEDER.-\L 

CREDIT  UNION,  WARRELN.  OH 
FB  MORTGAGE  CORPORATION,  FORT 

WORTH   T.\ 
BENCHMARK  MORTGAGE  HN 

SERVICES  INC.  LUTZ.  FL 
STATE  BANK  OF  KEWAUNEE. 

KEWAUNEE,  WI 
FIRSTAR  BANK  GREEN  BAY,  GREEN 

BAY.  WI 
BANK  ONE  OSHKOSH  NA.  OSHKOSH, 

WI 
BANK  OF  OKLAHOMA  NA.  TULSA. 

OK 
FIRSTAR  BANK  CR,\NTSBURG  NA, 

GRANTSBURG.  WI 
BANK  ONE  GREEN  BAY.  GREEN  BAY. 

WI 
ROBBINS  FINANCL\L  INC, 

GLENDALE,  CA 
IMPERL\L  M  C  INC,  SAN  DIEGO,  CA 
LASALLE  BANK  FSB.  CHICAGO.  IL 
KILBOURN  STATE  BANK, 

MILWAUKEE.  WI 
HRST  TEXAS  BANK.  ROl'ND  ROCK, 

TX 
RRST  BANK  AND  TRUST  OF 

MEMPHIS,  MEMPHIS,  TX 
BANKTEXAS  NA.  HOUSTON,  TX 
THE  FIRST  NATION. A I  BANK-BAIRD, 

BAIRD  TX 
COMMONWEALTH  THRIFT-FDIC, 

TORRANCE.  CA 
.\BBEY  MORTGAGE  CORPORATION  II, 

LA  MESA.  CA 
WESTCO  REAL  ESTATE  FINANCE 

CORP,  COSTA  MESA,  CA 
COAST  CAPITAL,  TORRANCE.  CA 
BANK  ONE— MADISON.  MADISON. 

WI 
RCFC  INC,  VICI ORVILLE.  CA 
FIRST  STATE  BANK— THOMPSON 

FALLS.  THOMPSON  FALLS.  MT 


A.MERICAN  SOUTHWEST  FUNDING, 

SAN  DIEGO  CA 
VALLEY  INDEPENDENT  BANK,  EL 

CENTRO.  CA 
FIRST  NATIONAL  BANK— BOSTON. 

BOSTON.  MA 
MIDLANTIC  BANK  NA.  EDISON.  NJ 
MONOGRAM  HOME  EQUITY  COR, 

SALT  LAKE  CITY.  UT 
TRIANGLE  EAST  BANK.  R^ALEIGH.  NC 
R.'KMSA^'  MORTGAGE  CO  OF— NC 

:\(\  f:[IAPEI  HILL   N(^ 
\\i  Sr  IKR.sE^  (,OMMr\!TY  BANK. 

}  AIRFIELD,  N! 
ANNAPOLIS  MORTG.'U.E 

CORI^OR-ATION.  PHOENIX.  AZ 
FIRST  JEFFERSON  MORTGAGE  CORP. 

NORFOLK,  \A 
KNAPPER  FINANCIAL  SERVICES. 

HUNTINGTON  BEACH,  CA 
RL  SCHMIDT  MORTGAGE  CORP  INC, 

HOLLYWOOD.  FL 
AMERIC:-\\  WEST  BANK,  ENCINO,  CA 
F I K  ^ •'  F K .\  N  K !  1 N  HN ANCIAL  CORP , 

(  '  Mi  KY  MORTGAGE  CORP, 

;  .WuHORNE,  PA 
CI  i  iLMLS  REALTY  INC,  RANCHO 

CUCAMONGA.CA 
STEVENS  FIN  A  NCI  A I  CORPORATION. 

BREA,CA 
BETHANY  INC  DBA  NEW  ENGLAND 

FUNDING,  NO  PROVIDENCE,  RI 
SOMERSET  TRUST  COMPA  Y, 

SOMERSET.  PA 
FIRST  BANK  AND  TRUST,  MOUNT 

JULIET,  TN 
SECURITY  NATIONAL  BK  AND  TR  CO, 

NEWARK,  NJ 
REDLANDS  CENTENNL\L  BANK, 

REDLANDS,  CA 
COAST  PARTNERS  ACCEPTANCE 

CORP.  SAN  FRANCISCO,  CA 
QUESTAR  FINANCIAL.  DANVILLE,  CA 
CITY  NATIONAL  BANK  COLORADO 

CITY,  COLORADO  CITY,  TX 
AMERICAN  FEDERAL  LENDING  INC. 

DENVER,  CO 
BANK  OF  CHERRY  CREEK  NA. 

DENVER,  CO 
TRI  STAR  MORTGAGE  INC,  SAN 

DIEGO,  CA 
MORTECH  FINANCIAL 

CORPORATION,  VENTURA.  CA 
KANSAS  CfTY  MORTGAGE  INC, 

KANSAS  CITY.  MO 
REI  INC.  ORANGECA 
UNION  AMERICA  MORTGAGE  CORP. 

TARPON  SPRINGS,  FL 
BANK  OF  R-ANCHO  BERNARDO.  SAN 

DIEGO.  CA 
GOLD  KEY  MORTGAGE  INC, 

SPRINGFIELD.  MO 
ALTA  MORTGAGE  CORPORATION, 

CHICAGO,  IL 
ATLAN-nC  INTERNATIONAL 

COMPANY,  TAMPA.  FL 
CHICAGO  COMMUNITY  BANK, 

CHICAGO.  IL 


'  - '  ?  H ;  V  .AN  CAPITAL  HOME  LN  INC. 

R.ANCHO  CORDOVA,  CA 
FAST  FLOW  FINANCING. 

HOLLYWOOD,  CA 
W  E  RNANCIAL  CORPORA'nON,  SAN 

BERNARDINO,  CA 
CORPORATE  CAPITAL  FTNANOAL 

INC,  IRVINE,  CA 
BARCLAYS  MORTGAGE  CO, 

STREAMWOO,  IL 
BANK  OF  HOLLO YWOOD, 

HOLLYWOOD,  CA 
LE  COCON  EXDR  INC,  THOUSAND 

OAKS  CA 
M  AND  I  MARSHALL  AND  ILSLEY 

BANK,  MILWAUKEE,  WI 
LENDERS  ASSOCL\TES  CORP, 

MARIETTA,  GA 
SMITH  MORTGAGE  SERVICING  CORP, 

LUBBOCK,  TX 
OLD  REPUBUC  INS  HN  ACCEPT 

CORPORA'nON,  BLOOMFIELD.  NJ 
AAA  MORTGAGE  AND  INVESTMENTS 

INC,  CLEARWATER,  FL 
SUNRISE  MORTGAGE  COMPANY  INC. 

HUNTINGDON  VALLEY,  PA 
UNFFED  CAPITAL  CORPORATION. 

WESTCHESTER,  IL 
INDEPENDENT  NATIONAL  BANK. 

GRAND  PRAIRIE,  TX 
AMH  MORTGAGE  COMPANY  LP, 

NEWPORT  BEACH,  CA 
ALPINE  MORTGAGE  SERVICES  INC. 

SEATTLE,  WA 
ISLAND  COMMUNITY  LENDING 

CORPORA'nON.  HONOLULU.  HI 
PREMIER  LENDING  CORPORATION, 

MARIETTA,  GA 
HEARTLAND  ENTERPRISES  INC. 

CANOGA  PARK,  CA 
LONDON  ACCEPTANCE 

CORPOR.ATION,  MARIETTA.  GA 
FIRST  UTAH  MORTGAGE 

CORPORATION,  LOGAN,  UT 
SMITH  SOLOMON,  TEMPLE  CITY,  CA 
VISION  MORTGAGE  CORPORATION. 

HIALEAH,  FL 
LOAN  STORE  INC,  ST  LOUIS,  MO 
BECKHAM  MORTGAGE 

CORPORATION.  BIRMINGHAM.  AL 
BANKATLAN'nC,  FT.  LAUDERDALE, 

FL 
TWENTY  FIRST  CENTURY  REAL 

ESTATE  SER,  ROCKWALL,  TX 
AMERON  MORTGAGE 

CORPORA'nON,  MARIETTA,  GA 
MORTGAGE  STORE.  WILLOWBROOK, 

IL 
WEST  COAST  CAPITAL  GROUP  INC. 

LYNN  WOOD.  WA 
UNFFED  CAUFORNLA  LENDERS 

CORPORA'nON.  TUS-nN,  CA 
THE  FINANCIAL  COMPANY, 

HUNTINGTON  BEACH.  CA 
MORTGAGE  BANC.  KANSAS  CITY. 

MO 
STANDARD  AMERICAN  FINANCIAL 

CORP,  BATON  ROUGE,  LA 
AMERICAN  TRADITIONAL 

MORTGAGE.  NORTHRIDGE,  CA 
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AMERICAN  MUTUAL  LIFE 

INSURANCE  CO.  DES  MOINES.  L\ 
HEIGL  MORTGAGE  AND  FINL  CORP. 

BLOOMINGTON.  MN 
CROSS  COUNTRY  LENDING  INC. 

GOLETA  CA 
RED  HILL  FINANCL\L,  ORANGE.  CA 
FIRST  INTERFINANCL\L  MORTGAGE 

COMPANY.  ST  PETERSBURG.  FL 
CASA  MORTGAGE  INC.  ENCINO.  CA 
CAPITAL  CITY  MORTGAGE  CO  INC. 

COLUMBIA.  SC 
BAY  MORTGAGE  SERVICES. 

PLYMOUTH.  MA 
CREST  ^NANCL^L  I  INC.  MIDLAND. 

TX 
ONE  SOURCE  FUNDING  INC.  LACUNA 

NIGUEL.  CA 
NORTHERN  PACIFIC  MORTGAGE. 

R.\NCHO  CUCAMONGA.  CA 
ALL  WEST  LAND  AND  TITLE.  SALT 

LAKE  CITY.  UT 
CONTINENTAL  FUNDING  CORP. 

STOUGHTON.  MA 
LOAN  WAREHOUSE  LLC.  COLORADO 

SPRINGS,  CO 
PALMA  MORTGAGE  CORP.  LAKE 

SUCCESS.  NY 
TARA  MORTGAGE  CORPORATION. 

PENSACOLA.  FL 
BARRONS  FINANCIAL  INC.  DALLAS. 

TX 
AMERICAN  RESIDENTL\L  FUNDING. 

PLAIN  VIEW.  NY 
NATIONALWIDE  FINANCL\L  CORP. 

ATLANTA.  GA 
FOA  FINANCL\L.  ARCADIA.  CA 
REMMINGTON  ACCEPTANCE  CORP. 

AUGUSTA.  GA 
AMERIFUND  PROFESSIONAL 

l^NDING  SERV,  TACOMA.  WA 

Title  II  Mortgagees  Withdrawn 

FIRST  INTERSTATE  BANK  ARIZONA 

NA.  PHOENIX.  AZ 
BOATMEN'S  NATIONAL  BANK  AR. 

LITTLE  ROCK.  AR 
BANK  OF  WALDRON.  WALDRON.  AR 
BOATlVlENS  NATIONAL  BANK  HOT 

SPRINGS.  HOT  SPRINGS.  AR 
BOATMEN'S  NA'HONAL  BANK 

RUSSELL VILLE.  RUSSELLVILLE.AR 
BOATMEN'S  NATIONAL  BANK  NW 

ARKANSAS.FAYETTEVILLE.AR 
BOATMEN'S  NATIONAL  BANK 

CONWAY.  CONWAY.  AR 
MEMBERS  MORTGAGE 

CORPORATION.  ARVADA.  CO 
LAFAYETTE  AMERICAN  BANK  AND 

TRUST  CO.  BRIDGEPORT.  CT 
ARTISANS  SAVINGS  BANK. 

WILMINGTON.  DE 
SOCIETY  FIRST  FEDERAL  SAVINGS 

BANK,  FORT  MYERS.  FL 
fEFFERSON  BANK— FLORIDA.  MIAMI 

BEACH.  FL 
CONSOLIDATED  BANK  NA.  HL\LEAH. 

FL 
COMMUNITY  FIRST  BANK. 

JACKSONVILLE.  FL 


HOMEBANC  MORTGAGE  CORP. 

ATLANTA.  GA 
RRST  NA-nONAL  BANK  GAINSVILLE. 

GAINESVILLE.  GA 
BANKERS  FIRST  FEDERAL  SAVINGS 

AND  LOAN.  AUGUSTA.  GA 
KNOX  MORTGAGE  COMPANY. 

THOMSON,  GA 
BANKERS  HRST  MORTGAGE  CORP, 

MARTINEZ.  GA 
FIDELITY  FEDERAL  SAVINGS  BANK. 

DALTON.  GA 
AMERICAN  CAPITAL  RESOURCE  INC. 

ATLANTA.  GA 
RRST  INTERSTATE  BANK  IDAHO  NA. 

BOISE.  ID 
ONEIDA  SAVINGS  BANK.  ONEIDA.  NY 
PAN  AM  MORTGAGE  BANKERS  INC. 

TAMPA.  FL 
ST  PAUL  FEDERAL  BANK  FOR 

SAVINGS.  CHICAGO.  IL 
FARMERS  NATL  BANK  GENESEO. 

GENESEO,  IL 
SOUTH  SHORE  BANK  CHICAGO. 

CHICAGO  IL 
RRST  NATIONAL  BANK  AND  TRUST. 

GIBSON  CITY.  IL 
FIRST  SUBURBAN  NATIONAL  BANK. 

MAYWOOD.  IL 
ALLSTATE  INSURANCE  COMPANY. 

NORTHBROOK.  IL 
ALLSTATE  UFE  INS  CO. 

NORTHBROOK.  IL 
DEVELOPERS  MORTGAGE  CORP. 

CHICAGO.  IL 
ROCKFORD  MORTGAGE  CO  INC. 

ROCKFORD.  IL 
LA  PORTE  BANK  AND  TRUST  CO.  LA 

PORTE.  IN 
MERCHANTS  MORTGAGE 

CORPORATION.  INDL\NAPOUS.  IN 
COLUMBUS  BANK  AND  TRUST  CO. 

COLUMBUS.  IN 
STRATEGIC  nNANCL\L  CORP.  ST 

)OHN.  IN 
FIRSTAR  BANK  CEDAR  RAPIDS  NA. 

CEDAR  RAPIDS.  L\ 
HARVEST  SAVINGS  BANK  FSB. 

DUBUQUE.  L\ 
FIRSTAR  BANK  RED  OAK  NA,  RED 

OAK.  L\ 
LIBERTY  BANK  AND  TRUST.  MASON 

CITY.L\ 
FIRSTAR  BANK  AMES.  AMES.  L\ 
BANK  IV  KANSAS  NA.  WICHITA.  KS 
SUNFLOWER  BANK  NA.  SALINA.  KS 
COMMERCIAL  NATIONAL  BANK. 

SHREVEPORT.  LA 
CALCASIEU  MARINE  NA^HONAL 

BANK.  LAKE  CHARLES.  LA 
PREMIER  BANK  NA.  BATON  ROUGE. 

LA 
HARRIS  MORTGAGE  CORPORATION. 

METAIRIE.  LA 
AMERICAN  BANK  AND  TRUST  CO. 

HOUMA.  LA 
ATLANTIC  FEDERAL  SAVINGS  BANK. 

BALTIMORE.  MD 
ODENTON  FEDERAL  SAVINGS  AND 

LOAN  ASSN.  ODENTON.  MD 


CO-OPERATIVE  BANK  CON(  ( )Ki ) 

ACTON.  MA 
NEW  ENGLAND  MUTUAL  LIFE  INS 

CO,  BOSTON.  MA 
CITY  BANK  AND  TRUST  COMPANY. 

JACKSON.  MI 
STATE  BANK  STANDISH.  STANUiSH 

MI 
SECOND  NATIONAL  BANK 

SAGINAW,  SAGINAW,  MI 
D  AND  N  MORTGAGE  CORPORA'nON. 

HANCOCK.  MI 
PEUCAN  VALLEY  STATE  BANK, 

PEUCAN  RAPIDS,  MN 
AMERICAN  EXPRESS  RNANCIAL 

SRVCS.  MINNEAPOLIS,  MN 
TOWLE  HNANQAL  SERVICES. 

MINNEAPOLIS.  MN 
COMMUNITY  HRST  NATIONAL 

BANK.  LITTLE  FALLS.  MN 
HRST  NA'nONAL  BANK.  CROSBY. 

MN 
WORTHINGTON  FEDERAL  SAVINGS 

AND  LN  ASSN.  WORTHINGTON. 

MN 
INTER  SAVINGS  BANK  FSB.  EDINA. 

MN 
FBS  MORTGAGE  CORPORATION. 

MINNEAPOLIS.  MN 
HEIGL  MORTGAGE  AND  FIN  CORP. 

BLOOMINGTON.  MN 
SECURITY  BANK  WACONIA. 

WACONIA.  MN 
DELTA  BANK  AND  TRUST,  DREW.  MS 
BOATMEN'S  NATIONAL  BANK-ST 

LOUIS,  SAINT  LOUIS.  MO 
UNITED  MISSOURI  BANK  NA. 

KANSAS  CITY.  MO 
UNITED  MISSOURI  MORTGAGE  CO. 

KANSAS  CITY.  MO 
BOATMEN'S  FIRST  NATIONAL  BANK 

KG.  KANSAS  CITY.  MO 
FIRST  MIDWEST  BANK  OF  DEXTER. 

DEXTER.  MO 
SECURITY  FINANCIAL  AND  MTGE 

CORP.  ST  LOUIS.  MO 
PRIMERIT  BANK  FSB.  LAS  VEGAS.  NV 
MILFORD  COOPERATIVE  BANK. 

MILFORD,  NH 
FIRST  NH  MORTGAGE  CORP. 

HOOKSETT.  NH 
HUDSON  UNITED  BANK.  MAHWAH. 

NJ 
MUTUAL  BENEFIT  UFE  INS  CO. 

NEWARK.  NJ 
FIRST  INTERSTATE  BANK.  SANTA 

FE.  NM 
PLAZA  HOME  MORTGAGE 

SERVICING  CORP.  SANTA  ANA.  CA 
EVERGREEN  BANK  NA.  GLENS 

FALLS.  NY 
NATIONS  TITLE  INSURANCE  NY  INC. 

WESTBURY.  NY 
EAST  NEW  YORK  SAVINGS  BANK. 

NEW  YORK.  NY 
REPUBUC  NATIONAL  BANK  OF  NY. 

BROOKLYN.  NY 
RHINEBECK  SAVINGS  BANK. 

RHINEBECK,  NY 
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NORTH  SIDE  SAVINGS  BANK. 

FLORAL  PARK.  NY 
PROGRi-:SSIVE  EQLIT>  FUNDING, 

ITHACA,  NY 
BANKAMERJCA  NATIONAL  TRL.'ST 

COMPANY,  NEW  YORK.  NY 
MECHANICS  AND  FARMERS  BANK 

DURHAM   niRHAM.  NC. 
NORWEST-BARCLAYS  MORTGAGE, 

CHARLOTTE.  NC 
FIRST  COMMERCIAL  BANK. 

ASfiFMI.LE,  NC 
GOOSE  RI\'EK  E^ANK,  MAYVILLE.  ND 
COMMINITY  FIR.ST  NATIONAL 

BANK-TR  CO,  DICKINSON   ND 
NORTHWESTERN  SAVINGS  BANK 

FSB   FARCXD.  ND 
FIRST  NATIONAL  BANK.  DEVILS 

LAKE.  ND 
FIRST  NATIONAL  BANK  AND  TRUST 

OKMULGEE.  OK 
BANCOKLAHOMA  MORTGAGE  CORP. 

TULSA,  OK 
FIRST  INTERSTATE  BANK  OREGON 

NA,  PORTLAND.  OR 
F  V  PRIME  MORTGAGE  COMPANY. 

CORVALLIS.  OR 
FRANKFORD  TRl'ST  COMPANY. 

LANCASTER.  PA 
FIRST  FEDER^^L  SAVINGS  ALA. 

HAZLETON,  PA 
PITTSBURGH  HOME  SAVINGS. 

PITTSBURGH,  PA 
PROTECTED  HOME  MUTUAL  LIFE 

INS.  SHARCON   PA 
BOtTLEVARD  MORTGAGE  COMPANY, 

PHILADELPHIA,  PA 
MERIDIAN  MORTGAGE  CORP, 

WAYNE.  FA 
AMERICAN  FEDERAL  HANK  FSB. 

MADISON.  SD 
W  KSTFRN  BANK.  SIOUX  FALLS.  SD 
REGIONS  BANK— TENNESSEE. 

NASHVILLE,  TN 
TRANS  FINANCIAL  BANK  FSB. 

TULLAHOMA.TN 
FIRST  CITIZENS  BANK. 

HOHENWALD,  TN 
BOMAC  CAPITAL  CORP.  DALLAS,  TX 
FIRST  NATIONAL  BANK.  MARSHALL. 

TX 

fr.anklin  federal  bancorp. 

austin.  t.x 
first  interstate  bank  utah. 

murray,  ut 
richards  woodbury  .mtg  corp, 

saltlakecity.lt 
utah  independent  bank.  salina, 

LT 
MERCHANTS  BANK  BURLINGTON. 

BURLINGTON.  \T 
FIRST  COMMONWEALTH  SAVINGS 

BANK.  ALEX.ANDRIA.  VA 
METROPOLITAN  FEDERAL  SAVINGS. 

bLATTLE.  WA 
CENTRAL  WASHINGTON  BANK, 

WENATCHEE.  WA 
FIRSTAR  BANK  SHEBOYGAN  NA. 

SHEBOYGAN.  W! 


M-I  BANK  BELOIT  BELOIT.  WI 
FIRSTAR  BANK  MANITOWOC. 

MANITOWOC.  WI 
BANK  OF  A.MERiCA  ALASK.\  NA, 

.AlNCHOR^^GE  AK 
UPJOHN  MANUFACTURING  CO. 

ARECIBO.  PR 
SA\'INGS  ASSOCL\TI0NS  MTG  CO 

INC.  SAN  lOSE,  CA 
STANLE;Y  M  DA\iS  MORTGAGE  INC. 

DAVIS,  CA 
HOME  FEDERAL  SAVINGS  ALA,  SAN 

FRANCISCO.  CA 
HAMMOND  COMPANY  MTG 

BANKERS,  NEWPORT  BEACH,  CA 
WESTSIDE  BANK,  TR.^CY,  CA 
SUNRISE  BANK  OF  CALIFORNIA. 

ROSEVILLE.  CA 
AMERICAN  FIDELITY  MORTGAGE 

ALTAMONTE  SPRINGS.  FL 
HANKERS  BANK,  ATLA.NTA.  GA 
L  !  WRIGHT  FINANCIAL  RESOURCES. 

PHOENLX.  AZ 
EQUICREDIT  CORPOR^^TION 

AMERICA.  ]ACKSON\'iLLE.  FL 
SUTTER  BUTTES  SA\  INGS  BANK. 

YUBA  CITY.  CA 
STERLLNG  MORTGAGE  CORP, 

TUKWILL^.  WA 
UNIVERSAL  MTG  CORP, 

INDL\NAPOLIS,  IN 
HODGE  BANK  AND  TRUST  CO, 

HODGE,  LA 
IMPERIAL  CREDIT  INDUSTRIES  CMC. 

SANTA  ANA  HEIGHTS.  CA 
INDEPENDENT  MORTGAGE  CORP. 

ROCK  HILL.  SC 
MIDWESTERN  MORTGAGE.  ST  LOUIS. 

MO 
COLORADO  SPRINGS  SAVINGS  ALA, 

COLOR^^DO  SPRINGS.  CO 
METROPOLITAN  BANK  FOR  SAVINGS 

FSB   ARLINGTON,  VA 
CONTINENT  -M  MORTGAGE  CORP. 

PITTSBURGH,  PA 
IBERVILLE  TRUST  AND  SAVINGS 

BANK,  PLAQUEMLNE  LA 
HANCOCK  TAXINGS  BANK   LOS 

ANGLLhS,  LA 
HAR\'ARD  FINANCIAL  INC.  LONG 

BEACH,  CA 
FIRST  CITIZENS  BANK.  BOZEMAN, 

MT 
PINE  TRE:E  FINANCIAL  CORP. 

CHERRY  HILL.  NJ 
FARMERS  BANK  AND  TRUST 

COMPANY.  BLYTHEVILLE,  AR 
SECURE  MORTGAGE  INC. 

HOLLYWOOD,  FL 
SUNRISE  .MORTGAGE  CO  INC. 

HUNTINGDON  VALLEY.  PA 
VISION  MORTGAGE  CORPORATION, 

HIAI^AH,FL 
FAMILY  MORTGAGE  BANKING  CO 

INC,  TROY   NY 
LITENDA  MORTGAGE 

CORPOR.-\TION,  MONTCLAIR.  NJ 
INTEGR.^  MORTGAGE  COMPANY, 

PITTSBURGH  PA 


EFM  MORTGAGE  BANKERS  INC. 

BURBANK.  CA 
FIRST  MORTGAGE  GROUP  INC. 

FAIRFAX.  VA 
ALEXIS  GROUP  LTD.  ARLINGTON 

HEIGHTS.  IL 
ANNAPOUS  MORTGAGE 

CORPORATION.  PHOENDC.  AZ 
CORPUS  CHRISTl  TEACHERS  FED  CU. 

CORPUS  CHRISTI.TX 
FIRST  NATIONAL  BANK  AND  TRUST. 

BARABOO.  WI 
PRAGUE  NATIONAL  BANK.  PRAGUE, 

OK 
STEPHENS  RESOURCE 

MANAGEMENT.  UTTLE  ROCK.  AR 
PEOPLES  STATE  BANK.  MANY,  LA 
FIRST  FEDERAL  FUNDING  CORP. 

ROSELLE,  IL 
ASSOOATED  BANK  MADISON. 

MADISON,  WI 
HEARTLAND  MORTGAGE  CO  INC. 

JUNCTION  CITY,  KS 
REINLEIN-LIESER-MCGEE,  SAINT 

LOUIS.  MO 
SOUTHTRUST  BANK  OF  VOLUSL\ 

CTY,  DELAND,  FL 
WEATHERFORD  NATIONAL  BANK. 

WEATHERFORD,  TX 
KNAPPER  FINANCL\L  SERVICES  INC. 

HUNTINGTON  BEACH.  CA 
FIDELITY  BANK,  FORT  WORTH.  TX 
SOLTHTRUST  BANK  CENTRAL  FL. 

OCALA  FL 
PROGREsisiVE  NA'nONAL  BANK  OF 

DE  SOTO.  MANSFIELD.  LA 
MORTGAGE  FUNDING.  SANTA 

BARBARA. CA 
BILTMORE  MORTGAGE 

CORPORATION.  NASHVILLE.  TN 
PACIFIC  SOUTHWEST  BANK  FSB, 

DALLAS,  TX 
CONSUMER  FIRST  MORTGAGE  INC. 

COLUMBLK,  MD 
MIZNER  MORTGAGE  CORPORATION. 

STUART,  FL 
CHARTER  MORTGAGE 

CORPORA'nON,  OVERLAND  PARK. 

KS 
FAMILY  HOME  MORTGAGE 

NETWORK,  CHARLOTTE.  NC 
RESOURCE  MORTGAGE 

CORPORATION.  PUYALLUP.  WA 
RIVER  VALLEY  BANK  FSB.  WESLACO. 

TX 
RIVER  VALLEY  SAVINGS  BANK  FSB. 

PEORL\,  IL 
US  BANK  OF  IDAHO,  BOISE,  ID 
BOATTvlENS  NA'nONAL  BANK  OK. 

TULSA,  OK 
FIRST  COMMUNITY  BANK. 

GASTONIA,  NC 
NCB  MORTGAGE  CORPORATION. 

WINONA,  MS 
HRST  OMNI  MORTGAGE  CO, 

FAYETTEVTLLE,  NC 
FMB— NORTHWESTERN  BANK. 

BOYNE  CITY,  MI 
LIBERTY  BANK,  N  RICHLAND  HILLS. 

TX 
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MORTGAGE  RESOURCES  INC. 

HONOLULU.  HI 
FIDELITY  UNION  MTG  CORP  VI, 

CHRISTIANSTED.  VI 
MINNSTAR  BANK  NATIONAL  ASSN. 

LAKE  CRYSTAL.  MN 
CONSTITUTION  MTG  BANKERS  INC. 

MERIDEN.  CT 
BANK  OF  NEWNAN.  NEWNAN.  GA 
LAUREL  FEDERAL  CREDIT  UNION. 

LAUREL.  MT 
NATIONAL  BANK  COMMERCE 

CORINTH.  CORINTH.  MS 
CREDIT  UNION  RESIDENTL\L 

MORTG,  DES  MOINES.  L\ 
ERIN  MORTGAGE  CO.  EASTPOINTE. 

MI 
PIGGOTT  STATE  BANK.  PIGGOTT.  AR 
lEFFERSON  COUNTY  BANK, 

FEHT-RSON,  WI 
MORTGAGE  LENDERS  INC.  EA5T 

LANSING.  MI 
TLC  MORTGAGE  SPECL\USTS  INC. 

RICHMOND  HEIGHTS.  OH 
FARMERS  STATE  BANK  AND  TR. 

AURORA,  NE 
HONDA  FEDERAL  CREDIT  UNION. 

TORRANCE.  CA 
COASTAL  FEDERAL  MTG  CORP  INC. 

ML\MI.  FL 
YADKIN  VALLEY  BANK  TRUST  CO. 

ELKIN.  NC 
FIRST  CONNECTICUT  HOUSING  INC. 

NEW  LONDON.  CT 
BANKERS  FINANCL\L  FUNDING  SVC. 

CLEARWATER.  FL 
HIGHLAND  BANK.  SAINT  PAUL,  MN 
FIRST  MIDWEST  BANK  POPLAR 

BLUFF.  POPLAR  BLUFF.  MO 
BELVIDERE  NATIONAL  BANK  AND 

TR.  BELVIDERE,  IL 
EAGLE  NATIONAL  BANK,  UPPER 

DA1BY,  PA 
GTE  I-EDERAL  CREDIT  UNION, 

TAIvlPA,  FL 
BANi;  OF  LENOX,  LENOX.  GA 
SPRIT JGDALE  BANK  AND  TRUST, 

SPRINGDALE.  AR 
MERIDL\N  NATIONAL  BANK,  ST 

PAUL,  MN 
BENCHMARK  MORTGAGE  FIN 

SERVICES.  LUTZ.  FL 
MARION  TRUST  AND  BANKING  CO, 

JASPER,  TN 
NORWEST  BANK  TEXAS  S  CENTRAL, 

VUTTORIA.  TX 
VALLEY  BANK  SHAWANO  NA, 

SHAWANO,  WI 
BANKFIRST.  EUSTIS,  FL 
BLUi;  STAR  MORTGAGE  INC. 

RI^/ERSIDE.  CA 
HUN  TE RS  MORTGAGE  CORP, 

ARLINGTON,  IL 
FIRST  BANK  AND  TRU.ST,  SPIRIT 

LAKE,  L\ 
MATRIX  LOAN  SERVICES  INC. 

RANCHO  SANTA  MARGAR,  CA 
FIRST  UTAH  MORTGAGE  CORP. 

LOGAN,  UT 


ALPHA  MORTGAGE  INC.  SAN 

ANTONIO.  TX 
FB  MORTGAGE  CORPORATION.  FORT 

WORTH,  TX 
VICTORL\  MORTGAGE  CORP.  IRVINE, 

CA 
SOUTHTRUST  BANK  JACKSONVILLE. 

JACKSONVILLE.  FL 
INTERNATIONAL  BANKERS  HN  GR. 

MIAMI.  FL 
OKLAHOMA  BANK,  OKLAHOMA 

CITY.  OK 
OLD— FIRST  NATIONAL  BANK  IN 

BLUFFTON.  BLUFFTON.  IN 
AMERICAN  MORTGAGE  BANKERS 

INC.  BETHESDA,  MD 
BEAVER  TRUST  COMPANY,  BEAVER, 

PA 
BANK  OF  NORTH  AMERICA,  FORT 

LAUDERDALE,  FL 
PROVIDENTIAL  HOME  INCOME  PLAN 

INC,  SAN  FRANCISCO,  CA 
BANKFIRST  NA,  BROOKINGS,  SD 
CHEMICAL  BANK  NA,  JERICHO,  NY 
SOUTHLAND  MORTGAGE  LENDING 

COR,  TAMPA,  FL 
UNIVERSAL  CAPITAL  CORP, 

TOTOWA,  NJ 
CITIZENS  STATE  BANK.  CORPUS 

CHRISTl.  TX 
PATRIOT  MORTGAGE  COMPANY  LP. 

ST  LOUIS,  MO 
CITIZENS  BANK  NORTHWEST  AR. 

FAYETTEVILLE,  AR 
BANK  OF  AMERICA  TEXAS  NA. 

TEMPE,  AZ 
BROKERS  MORTGAGE 

CORPORATION,  LONG  BEACH.  CA 
TRANSCAPITAL  nNANCL\L  INC. 

HOUSTON,  TX 
FUNDING  PLUS  INC,  SAN  DIMAS,  CA 
SMYRNA  BANK  AND  TRUST  CO. 

SMYRNA,  GA 
CLOS  INC,  PALM  DESERT.  CA 
STATESTREET  MORTGAGE  CORP. 

RICHMOND.  VA 
PAWTUCKET  CREDIT  UNION. 

PAWTUCKET.  R] 
NORTH  BANK,  SAGINAW.  MI 
CORPORATE  MORTGAGE  SERVICES 

INC,  ST  LOUIS,  MO 
CREATIVE  MORTGAGE  LOANS  INC, 

OKLAHOMA  CITY.  OK 
CITIZENS  BANK  AND  TRUST 

FAYETTE.  FAYETTEVILLE.  GA 
COLONL\L  MORTGAGE  CORP. 

FAIRFAX.  VA 
PREFERRED  CREDIT  CORPORATION. 

IRVINE.  CA 
SECURITY  STATE  BANK  ND. 

CARRINGTON.  ND 
USA  MORTGAGE  GROUP  INC, 

WOOSTER,  OH 
FIRST  CITY  MORTGAGE  CORP, 

DALLAS,  TX 
IMPERIAL  MC  INC.  SAN  DIEGO.  CA 
MORTGAGE  CORPORATION  OF  MISS.. 

RIDGELAND.  MS 
AMERICAN  LIFE  AND  CAUSUALTY 

INSURANCE  CO.  DES  MOINES.  L\ 


AMERICAN  INDUSTRIES  LIFE  ENS  CO. 

HOUSTON.  TX 
LOS  ANGELES  TEACHERS  CREDIT 

UNION.  LOS  ANGELES,  CA 
FIRST  NATIONAL  BANK  SOUTHWEST 

FL,  CAPE  CORAL,  FL 
SEKON  ENTERPRISES  INC. 

SARASOTA,  FL 
MAXIMUM  MORTGAGE  CORP, 

MAPLE  GROVE.  MN 
CHEMICAL  BANK  NY.  JERICHO.  NY 
HAMMOND  PROPFRTTES  INC, 

GUMMING.  GA 
ABHI  ^  \U  )RTGAGE  CORPORATION. 

LA  MESA.  CA 
GREAT  SOUTH  MORTGAGE  CO  INC. 

LONGWOOD.  FL 
A  AND  I  MORTGAGE  CORPORATION. 

SAN  DIEGO.  CA 
TRINITY  LENDING  CORP.  FORT 

WORTH.  TX 
DES  CHAMPS  AND  CRFCCiRY  MTG 

CO.  BRADENTON,  K! 
SHELTERNET  INC.  SAN  MATEO.  CA 
A  B  MORTGAGE  CORPORATION. 

STUART.  FL 
LIBERTY  NATION  A!   MC^RTGAGE  INC. 

DENVER.  CO 
TEAM  MORTGAGE  CORF,  EDEN 

PRAIRIE.  MN 
FGB  REALTY  ADVISORS  INC.  TULSA, 

OK 
UNION   \MhWLA  MOKR.AGECORP, 

T\H:'  1  'N  SPRINGS,  FL 
ENl  RlrA.A  MORTGAGE  LENDERS  INC. 

TAMPA.  FL 
BLAKF  M(  )^K!n  M(  )K  IGAGE  CORP. 

NEWPOKi  HhA(  H   (.A 
NORTH  COASl  .M( )K  IGAGE  INC.  ST 

LOUIS  PARK   MN 
PERPETUAl   ^^ !  A  IF  BANK. 

LEXINGTON   N( 
MORTECH  IN*. .  UNCOLN,  NE 
RFI  MORTGAGE  CORP.  RIVERSIDE.  CA 
CmZENSBANC  MORTGAGE  CO, 

SILVER  SPRING.  MD 
BANK— DARIEN.  DAREN.  CT, 
FIRST  STATE  BANK— THOMPSON 

FALLS.  THOMPSON  FALLS.  MT 
SYNERGY  MORTGAGE  INC,  DENVER, 

CO 
LAKE  COMMUNITY  BANK. 

LAKEPORT.  CA 
COAST  CAPITAL.  TORRANCE.  CA 
ALPHA  MORTGAGE  INC,  LOUISVILLE, 

KY 
SOUTHERN  CAPITAL  MORTGAGE 

CORP.  ATLANTA,  GA 
BANK  OF  ALTON,  ALTON,  IL 
MILLENNIUM  FIRST  FUNDING. 

IRVINE,  CA 
HNAMARK  INC.  KENSINGTON,  MD 
UNITED  VALLEY  BANK, 

FARMERSVILLE,  CA 
PEOPLES  NATIONAL  MnPTGAGE 

CORP.  DALLAS,  TX 
ADMIRAL  MORTGAGE  CO. 

PASADENA,  CA 
CROSSLAND  FEDERAL  SAVINGS 

BANK,  NEW  YORK,  NY 
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FAMILY  MORTGAGE  INC,  SAINT 

CLAIRSVILLE,  OH 
O  SULLIVAN  DIVFR.SIFIED 

COMPANIES  INC,  0C:EANSIDE,  CA 
JPJ  CAPITAL  GROLT  INC.  TEMPE,  AZ 
SOUTHERN  CRESCENT  BANK. 

MORROW,  GA 
ENTERPRISE  BANK,  BELLEVUE,  WA 
MOHAVE  STATE  BANK   FAKE 

HAVASUCITY,  AZ 
BANK  OF— BOONE  COUNTY  INC. 

FLORENCE.  KY 
ECON  -MORTGAGE  SERVICES, 

HINSDALE,  IL 
A-PLUS  MORTGAOF  COKP(;R.^TION. 

FORT  WORTH,  TX 
PANAMERJCAN  BANK.  .MIAMI.  FL 
TELEPHONE  F.MPLOYFFS  CR  UN, 

PASADENA, CA 
BANChJET  INC.  SCHAUMBURG,  IL 
PROGRESS  FEDER^^L  SAVINGS  BK. 

BLUE  BELL.  PA 
PREFERRED  BANK,  LOS  ANGELES,  CA 
FIRST  HOME  SAVINGS  BANK  FSB, 

PITTSBURGH.  PA 
ARC  FINANCIAL  GROUP  INC. 

MARLTON,  NJ 
SERVICE  EMPLOYEES  LANE  COUNTY 

CU,  EUGENE.  OR 
BANK  OF— Zl'MBROTA   ZUMBROTA. 

MN 
BARA  FINANCL\L  INC.  MONROVIA. 

CA 
COWGER  AND  MILLER  MORTGAGE 

INC,  LOUISMLLE.  KY 
BANK  OF  WINTER  PARK  MORTGAGE 

CO,  MAITLAND.  FL 
LINCOLN  MORTGAGE 

CORPOR-^TION,  ELGIN,  IL 
STANDARD  .AMERICAN  FINANCIAL 

CORP.  LAKE  CHARLES,  LA 
CRESTAR  MORTGAGE  CAPITAL 

(ORP  SCHALrMBLRG.  IL 
EPIC  MORTGAGE  CORPORATION, 

MISSION  HILLS.  CA 
U'FSTPORT  BANK  AND  TRUST. 

WT.STTOKT.  CT 
HANK  OF— RANTOUL,  RANTOUL.  IL 
FIRST  BANK  OF— WEST  HARTF^ORD. 

WEST  HARTFORD  C.T 
FiATES  FINANCIAL  CORP.  NEW 

HAX'EN.  CT 
HOMf:S  MORTGAGE  CONSULTANTS, 

FLMHFR.ST.  IL 
HARVEST  .MORTGAGE,  ORANGE,  CA 
SECOND  NATIONAL  BANK  BA>'  CITY, 

BAY  CITY,  MI 
GRAYLING  STATE  BANK,  GRAYLING. 

MI 
THE  BANK  OF  QUITMAN,  QUITMAN, 

GA 
TODAY'S  BANK— EAST,  FREEPORT. 

IL 
R  E  I  INC,  ORANGE,  CA 
AMERICAN  WEST  FINANCL\L, 

ONTARIO  CA 
HARBOR  MORTGAGE  LTD,  GIG 

HARBOR,  WA 
FIRST  HOME  .MORTGAGE  OF 

VIRGINLA  INC,  VIRGINL\  BEACH. 

VA 


FIRSTAR  BANK  EAU  CLAIRE  NA,  EAU 

CLAIRE,  WI 
MORTGAGE  ASSOCIATES  INC, 

MURRAY,  in" 
SUNBELT  MTG  AND  FINANCIAL 

SERVICES  INC,  FITZGERALD,  GA 
ALOHA  MORTGAGE  AND  FINANCE, 

HONOLULU,  HI 
WEST  VENTUFIE  HOME  SALE  INC. 

STEVENSON  RANCH.  CA 
EXCHANGE  BANK  AND  TRUST 

COMPANY.  NATCHITOCHES,  LA 
MORTGAGE  MART,  NENDERSON.  NV 
FIRST  CAPITAL  MORTGAGE 

COMPANY.  YORK,  PA 
PINNACLE  BANCORP  INC. 

SCHAUMBURG,  IL 
FAST  PTOW  FINANCING, 

HOLLYWOOD.  CA 
SEVEN  HILLS  SAVINGS 

ASSOCIATION,  CINCINNATI,  OH 
FIRSTAR  BANK  CEDAR  FALLS. 

CEDAR  FALLS.  lA 

firstar  bank  minnesota  na, 

roseville.  mn 
westco  real  estate  hnance. 

costa  mesa,  ca 
northern  bank  and  trust  co. 

woblrn,  ma 
communityfirst  bank. 

hartsvilij:.  tn 
first  bank  and  trust, 

menomonie.  wi 
twin  city  federal  savings  bank, 

bristol.  tn 
lifted  capital  corporation, 

westchester.  il 
american  loan  and  mortgage 

cor.  pensacola.  fl 
hrst  state  bank  bibb  colt^jty, 

westblocton,  al 
first  national  trust  bank, 

sun  bury,  pa 
midlantic  bank  na,  west 

paterson.nj 
daniels  capital  corporation, 

LAGUNA  NIGUEL,  CA 
MADISON  COMMERCE  INC,  PLANO, 

TX 
ATLANTIC  INTERNATIONAL 

COMPANY,  CLEARWATER.  FL 
COMPULOAN  FINANCL\L  SVCS  LLC, 

SALT  LAKE  CITY,  UT 
COMMONWEALTH  THRIFT-FDIC. 

TORRANCE,  CA 
SAFETY  FUND  NATIONAL  BANK. 

FITCHBURG  MA 
SLA  VIE  FEDER.AL  SA\'  AND  LN  ASSN. 

BALTIMORE.  MD 
AEGIS  FUNDING,  SOI  •  FHAVEN,  MS 
W  E  FINANCIAL  CORPOR.\TION,  SAN 

BERNARDINCY  CA 
MORTGAGE  PROFESSIONALS  AMER 

INC,  CHICAGO.  IL 
LAKE  CITY  MORTGAGE  INC. 

ACWORTH,  GA 
CAPSOURCE  MORTGAGE 

CORPOR.ATION.  DALLAS,  TX 
CONTINENTAL  FINANCING 

COMPANY,  SCFL\UMBIT;G  IL 


ELM  MORTGAGE  CORPORATION, 

ELMHURST,  IL 
COLUMBL\  NATIONAL  BANK. 

CHICAGO.  IL 
MORCAP  INC.  ATLANTA,  GA 
UNITY  NATIONAL  BANK,  HOUSTON. 

TX 
AMERICAN  ELECTRONICS  ASSOC  CU. 

SUNNYVALE,  Ci* 
AMERICAN  MORTGAGE  INDUSTRIES 

INC,  LAS  VEGAS,  NV 
FIRST  COAST  MTG  CONSULTANTS 

INC.  ORANGE  PARK,  FL 
FLEET  REAL  ESTATE  CAPITAL  INC. 

BOSTON,  MA 
BRADFIELD  PROPERTIES  INC,  SAN 

ANTONIO,  TX 
OLD  FAMILY  MTG  INC. 

INDIANAPOLIS,  IN 
ALTERNATIVE  MORTGAGE 

CONCEPTS  INC,  AURORA,  CO 
HRST  BANK  MORTGAGE  CORP, 

SAINT  SIMONS  ISLAND.  GA 
BANKERS  HNANQAL  OF 

CALIFORNL\  INC,  BAKERSFIELD. 

CA 
PROFEX  MORTGAGE  LEhJDERS  INC. 

ML\MI,  FL 
FIRST  UNITED  MORTGAGE 

COMPANY,  SANDY,  UT 
CHEMICAL  COMMERCIAL  MTG  BK 

COR,  NEW  YORK,  NY 
ROBBINS  FINANCL\L  INC. 

GLENDALE,  CA 
ENCHANTMENT  MORTGAGE  INC. 

SANTA  FE,  NM 
AMH  MORTGAGE  CONiPANY  L  P  DBA 

AMH  FUNDING,  NEWPORT,  CA 
WORKERS  CREDIT  UNION. 

FITCHBURG.  MA 
MORTGAGE  ADVANTAGE  INC. 

ABERDEEN, SD 
A  AND  C  MORTGAGE  CORPORATION, 

NORTH  CHARLESTON.  SC 
APEX  MORTGAGE  CORPORATION. 

DEARBORN  HEIGHTS,  MI 
AMERICAN  NORTHWEST  MORTGAGE 

DBA,  SILVERDALE,  WA 
PAM  CORPORATION,  HONOLULU.  HI 
AMERICAN  FINANCE  AND  INV  INC. 

FAIRFAX,  VA 
PEOPLES  BANK  OF  IC\NKAKEE 

COUNTY,  BOURBONNAIS,  IL 
COLONLAL  MORTGAGE  SERVICE  CO. 

HORSHAM,  PA 
KEYSTONE  VENTURES  INC,  AUSTIN. 

TX 
HEARTLAND  ENTERPRISES  INC. 

CANOGA  PARK,  CA 
MORTGAGE  MAKERS,  WARWICK,  RI 
DISCOVER  FINANCL\L  SERVICES, 

FRANKLIN,  IN 
LEADER  MORTGAGE  INC,  BOCA 

RATON,  FL 
AMERICAN  HOME  MORTGAGE  POLK 

COUNTY  INC,  LAKELAND,  FL 
ROBERTS  nNANCL\L  INC,  POMPTON 

PLAINS.  NJ 
PACIFIC  EMPIRE  FUNDING.  LAKE 

FOREST.  CA 
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STERNBERG  HNANCIAL  INC.  ST 

CHARLES.  MO 
PROFESSIONAL  REALTY  SERVICES. 

LANHAM,  MD 
FARMERS  BANK.  NICHOLASVILLE. 

KY 
COMMUNITY  STATE  BANK  OF  ROCK 

FALLS.  ROCK  FALLS.  IL 
HRST  NATIONAL  BANK  IN  AMBOY. 

AMBOY.  IL 
PALO  ALTO  FUNDING  GROUP  INC. 

PALO  ALTO.  CA 
FIRST  INTERFINANCIAL  MORTGAGE 

CORP.  PINELLAS  PARK.  FL 
MORTGAGE  STORE.  WILLOWBROOK. 

IL 
SUMMIT  MORTGAGE  BANKERS  INC. 

NEWNAN.  GA 
RDMG  INC.  BELLEVUE.  WA 
APPLE  MORTGAGE  CORPORATION. 

PFMBROKE  PINES.  FL 
UNITED  CAUFORNIA  LENDERS  CORP. 

TUSTIN.CA 
UNIVERSAL  BANCORP.  LACUNA 

HILLS.  CA 
THE  FINANCL\L  COMPANY. 

HUNTINGTON  BEACH.  CA 
FIRST  NATIONAL  BANK  OF  TUTTLE. 

TUTTLE.OK 
HUTCHINSON  CREDIT  UNION. 

HUTCHINSON.  KS 
HOMEOWNERS  FINANCIAL  SERVICES 

INC.  COLUMBUS.  OH 
TEXAS  UNITED  MORTGAGE  LTD. 

AUSTIN.  TX 
BANKALABAMA  HUNTSVILLE. 

HUNTSVTLLE.  AL 
CREST  FINANOAL  INC.  MIDLAND.  TX 
CASA  MORTGAGE  INC.  ENCINO,  CA 
SANDHURST  NATIONAL  MORTGAGE 

CORPORATION.  SAN  DIEGO.  CA 
UPM  MORTGAGE  INC.  AURORA.  CO 
FIRST  MARINER  MORTGAGE 

CORPORATION.  BALTIMORE.  MD 
LENDING  SOURCE  INC.  PORTLAND. 

OR 
LIBERTY  RESIDENTIAL  MORTGAGE 

COMPANY.  ARLINGTON.  TX 
NORTHERN  PAQFIC  MORTGAGE. 

RANCHO  CUCAMONGA.  CA 
VOMACK  CORPORATION.  AUSTIN. 

TX 
EMERALD  MORTGAGE  CORP. 

BEAVERTON.  OR 
WFS  MORTGAGE  SERVICES  INC. 

WARREN.  NJ 
C  AND  P  INNOVATIVE  MARKETING 

SERV  INC.  SAN  DIEGO.  CA 
AMERICAS  MORTGAGE  SOURCE  LLC. 

MARLTON.  NJ 
HOMETOWN  MORTGAGE  INC. 

OWINGS  MILLS.  MD 
NEW  ENGLAND  MORTGAGE 

LENDERS  INC.  STOUGHTON.  MA 
PEERLESS  FUNDING  CORPORATION. 

LAS  VEGAS.  NV 
EMERALD  COAST  MORT  CO. 

EMERALD  ISLE,  NC 
BANKERS  MORTGAGE  CORP. 

EVANSTON.  IL 


FOA  FINANCIAL.  ARCADIA.  CA 
ADVANTAGE  MORTGAGE  SRVS  INC. 

CAMP  SPRINGS.  MD 
FIRST  CHOICE  MORTGAGE  LLC.  BURR 

RIDGE.  IL 
INTEGRA  PACinC  MORTGAGE  INC. 

LYNNWOOD.  WA 
VISTA  PACIFIC  DEVELOPMENT  CORP. 

LOS  ANGELES.  CA 
CHURCHILL  MORTGAGE 

INVESTMENT.  SUFFERN.  NY 
AUTOMATED  MORTGAGE  SERVICES. 

lONESBORO.  GA 

Dated:  April  22. 1990. 
Art  Agnos, 

Acting  General  Deputy  Assistant  Secretary- 
Federal  Housing  Commissioner 
|FR  Doc  98-12616  Filed  S-11-98.  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(DockaC  Ho  FR-W6d-N-02] 

Announcement  ot  0MB  Aporoval 
Number 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACnON:  Announcement  of  0MB 
approval  number. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  OMB  approval  number 
for  the  collection  of  information 
pertaining  to  24  CFR  part  55.  Floodplain 
Management 

FOfl  FUITTHER  INFORMATION  CONTACT: 
Richard  H.  Broun.  Director.  Office  of 
Community  Viability.  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW. 
Washington.  DC  20410-7000  For 
inquiry  by  phone  or  e-mail;  contact 
Walter  Prybyla.  Deputy  Director  for 
Pohcy.  Environmental  Review  division 
at  (202)  708-1201,  Ext.  4466  or  e-mail: 

Walter Prybyla©hud.gov.  This  is  not  a 

toll-free  number.  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-677-8339. 

SUPPt.EMENTAAY  INFORMATKM:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended),  this  notice 
advises  that  OMB  has  responded  to  the 
Department's  request  for  approval  of  the 
information  collection  pertaining  to  24 
CFR  part  55.  Floodplain  Management. 
The  OMB  approval  number  for  this 
information  collection  is  2506-0151, 
which  expires  on  January  31.  2001. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Dated:  May  7. 1998. 
Fred  Kanus, 

Deputy  Assistant  Secretary  for  Economic 
Development 

IFRDoc.  98-12617  Filed  5-11-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlile  Service 

Availability  of  Draft  Environmental 
Assessment.  Receipt  of  Application 
for  and  Intent  To  Issue,  Incidental 
Take  Permit  for  Private  Land  m  Iron 
County.  UT 

agency:  Fish  and  Wildlife  Service, 

interior. 

ACTION:  Notice  of  availability,  receipt  of 

application  for.  and  intent  to  issue 

permit. 

summary:  Iron  County  and  the  Utah 
Division  of  Wildlife  Resources 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
The  Applicant  has  been  assigned  permit 
number  PRT-MB000142-0.  The 
requested  permit,  which  is  for  a  period 
of  20  years,  would  authorize  incidental 
take  of  the  Utah  F^irie  Dog  [Cynomys 
parvidens).  a  species  federally  listed  as 
threatened.  The  proposed  take  would 
occur  as  a  result  of  development  of 
private  land  within  Iron  County,  Utah. 

The  Service  has  prepared  the 
Environmental  A$sessment  for  issuance 
of  the  incidental  take  f)ermit.  The 
Applicant  has  prepared  a  habitat 
conservation  plan  as  part  of  the 
incidental  take  permit  application.  A 
determination  of  whether  jeopardy  to 
the  species  will  occur,  or  a  finding  of  No 
Significant  Impact  (FONSI),  and/or 
issuance  of  the  incidental  take  permit, 
will  not  be  mafle  before  30  days  from 
the  date  of  publication  of  this  notice. 
This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application  must  be  received  on  or 
before  June  11.  1998. 
ADDRESSES:  Persons  wishing  to  review 
the  f,'t'r;:i;t  application  may  obtain  a 
copy  by  writing  to  the  Field  Supervisor. 
Utah  Ecological  Services  Field  Office. 
Fish  and  Wildlife  Ser\'ice.  145  East  1300 
South  Street,  Suite  404.  Salt  Lake  City. 
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Utah  84115.  Documents  will  be 
available  for  public  inspection  by 
written  request,  or  by  appointment  only, 
during  business  hours  (8  a.m.  to  4:30 
p.m)  at  the  above  address. 

Written  data  or  c  oniments  concerning 
the  perr.ut  application  should  be 
submitted  to  the  Field  Supervisor,  Utah 
Ecological  Ser\'ices  Field  Office.  Fish 
and  Wildlife  Service  Salt  Lake  City. 
Utah  (see  ADDRESSES  above)  Please  refer 
to  permit  number  PRT-.MB0()0142-0  in 
all  correspondent  e  regarding  these 
documents 

FOR  FURTHER  INFORMATION  CONTACT: 
.Maniet  .\   Zahlan.  Wildlife  Biologist  or 
Ted  W,  Owens.  Wildlife  Biologist,  at  the 
above  US  Fish  and  Wildlife  Service 
office  in  Salt  Lake  City.  Utah  (See 
ADDRESSES  above)  (telephone:  (801) 
Sz4~5001,  facsimile   (801)  524-5021). 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of  any 
threatened  or  endangered  species,  such 
as  the  threatened  Utah  Frame  Dog 
Hdwever.  the  Service,  under  limited 
( irc  umstances,  may  issue  permits  to 
take  threatened  or  endangered  wildlife 
species  vkhen  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities  Regulations  governing 
permits  for  threatened  and  endangered 
species  are  at  .SO  CFR  17.22 

The  Applicants  have  submitted  an 
application  to  the  Service  for  a  permit 
to  incidentally  take  Utah  Praine  Dogs, 
pursuant  to  section  10(a)(1)(B)  of  the 
Act,  in  asso<  lation  with  various  private 
projects  in  Iron  County.  This  permit 
would  allow  specified  take  levels  for 
Utah  Prairie  [)ogs  by  non-Federal 
entities  on  non-Federal  property  within 
the  county  when  present  e  of  L'tah 
Prairie  Dogs  hinders  legal  uses  of  the 
property  on  which  they  reside  Details 
of  this  alternative  are  found  in  the  Iron 
County'Utah  Division  of  Wildlife 
Resources  (Division)  Habitat 
Conservation  Plan  (HCP),  dated  March 
9,  1998  Proposed  management  actions 
including  minimizing  and  mitigating 
take  are  described  in  detail  on  pages  SO- 
BS of  the  HCP  The  proposed  permit 
would  be  in  effei.:!  for  20  years 
Authorized  take  would  include  harm, 
harassment,  and  direct  mortality  of  Utah 
Prairie  Dogs  However,  if  the  Service 
detennines  that  the  obligations  of  the 
Act  Section  10(a)(1)(B)  permit  are  not 
being  met  (eg,,  unauthorized  taking  or 
permit  violations  by  the  cooperators  is 
occurringi,  tiie  permit  mav  be  revoked  if 
remedial  actions  are  not  immediately 
implemented  to  alleviate  such 
violations 

Two  types  of  take  would  occur  under 
this  incidental  take  permit:  (1) 
"Permanent"  take  where  habitat  is 


permanently  destroyed,  and  (2)  "non- 
permanent"  take,  in  which  the  number 
of  Utah  Prairie  Dogs  in  a  colonv  is 
reduced,  but  no  lasting  habita- 
destruction  occurs  Permanent  take  from 
development  activities  such  as 
residential  or  commercial  construction, 
road  construction,  parking  lot 
development,  excavation,  etc. 
contributes  to  a  net  loss  of  habitat  and 
adversely  affects  resident  L'tah  Prairie 
Dogs  and  future  occupation  of  the  site 
by  Utah  Prairie  Dogs.  However,  it  may 
not  necessarily  result  directly  in  death 
unless  Utah  Prairie  Dogs  are  hibernating 
and  unable  to  escape  construction 
activities  Non-permanent  take  results  in 
a  reduction  of  animal  numbers,  but  no 
net  loss  of  habitat.  Non-permanent  take 
may  occur  m  areas  where  Utah  Praine 
Dogs  are  inhabiting  agricultural  lands  or 
pastures,  crops  private  rangelands, 
recreation  areas,  or  where  presence  of 
Utah  Praine  Dogs  interferes  with 
facilities  maintenance  it  would  also 
occur  where  the  presence  of  Utah 
Prairie  Dogs  causes  safety  concern,  as 
determined  by  the  Implementation 
Committee,  ar^cl  areas  that  were 
previously  cleared  through  legal  means. 

Recovery  success  depends  upon 
continued  survival  of  existing  public 
land  colonies  and  establishment  of  new 
Utah  Prairie  Dog  colonies  on  public 
lands  Therefore,  allowable  levels  of 
permanent  take  of  habitat  and/or 
animals  on  non-Federal  property  will 
depend  upon  successful  creation  of  new 
habitat  and  establishment  of  Utah 
Prairie  Dogs  on  public  lands,  such  that 
there  is  at  the  very  least,  no  loss  of 
habitat  potential  Maximum  annual 
amounts  of  allowed  pennanen!  'ake 
would  depend  upon: 

1   Parameters  determined  from 
population  modeling  to  ascertain  levels 
of  take  that  wiil  not  jeopardize  the 
species. 

2.  Successful  establishmeru  of  Utah 
Prairie  dogs  on  public  lands,  or  long- 
term  conservation  of  Utah  Praine  Dogs 
on  non-Federal  lands  teg  ,  conservation 
easements)  and 

3.  Implementation  of  measures  to 
minimize  and  mitigate  take 

Annual  permanent  take  would  be 
quantified  in  terms  of  habitat  acres  and 
number  of  animals  taken.  Because  Utah 
Prairie  Dogs  may  no  longer  exist  at 
many  of  the  locations  on  non-Federal 
lands  w.^ere  thev  have  been  mapped, 
but  habitat  remains  intact,  permanent 
take  would  be  limited  by  either  :ne 
number  of  Utah  Praine  Dogs  or  acreage 
of  habitat  permanently  taken  When  the 
allowed  limit  of  either  acreage  of  Utah 
Praine  Dog  number  is  reached,  no 
further  permanent  take  would  be 
allowed  during  that  calendar  vear.  The 


maximum  allowed  permanent  take  of 
animals  would  not  be  more  than  10 
percent  of  the  average  spring  count  of 
adult  Utah  Prairie  Dogs  on  public  lands 
during  the  preceding  5  years.  The 
percentage  of  allowed  take  would 
increase  to  15  percent  once  counts  on 
public  lands  reach  1,500  adult  Utah 
Prairie  Dogs  as  long  as  the  other  two 
conditions  (number  of  public  land 
complexes  and  quantity  of  public 
acreage  providing  Utah  Prairie  Dog 
habitat)  are  met.  The  maximum  allowed 
take  of  habitat  initially  would  not 
exceed  1  percent  of  the  total  non- 
Federal  land  habitat,  and  would 
increase  as  additional  public  land  sites 
become  established. 

As  more  acceptable  habitat  is  created/ 
enhanced,  and  additional  Utah  Prairie 
Dog  colonies  are  established,  further 
permanent  take  on  non-federally  owned 
habitat  would  be  allowed.  Acreage 
protected  through  the  establishment  of 
long-term  conservation  easements  on 
non-Federal  property  would  count 
toward  the  protected  land  total  as  weU. 
The  remainder  of  Utah  Prairie  Dogs 
needed  for  translocation  to  public  lands 
would  come  from  non-f)ermanent 
sources.  Utah  Prairie  Dogs  translocated 
to  recovery  sites,  althou^  considered 
taken  for  purposes  of  development, 
would  still  be  protected  under  State  law 
and  the  Act,  and  would  be  afforded  full 
protection  of  a  listed  species  under  the 
Act. 

Maximum  allowed  permanent  take 
would  depend  \ipon  implementation  of 
mitigation  efforts  and  establishment  of 
Utah  Prairie  Dogs  on  public  lands  and 
shall  not  exceed  that  listed  in  the  Iron 
County/Division  HCP.  Allowable 
permanent  take  is  expected  to  always  be 
at  least  40  individuals  or  400  acres 
based  on  current  distribution  and 
numbers.  Permanent  take  that  remains 
unused  during  1  year  will  be  credited 
for  the  following  year  only.  Failure  to 
implement  mitigation  measures  will 
result  in  no  allowable  take. 

Non-permanent  take  would  be 
restricted  to  Utah  Prairie  Dogs  which  are 
(1)  damaging  croplands,  pastures,  and 
private  rangelands,  (2)  reinhabiting 
previously  cleared  areas  after 
construction  is  complete,  (3)  damaging 
recreational  areas  that  remain  suitable 
as  habitat  (e.g.,  golf  course,  softball 
fields).  (4)  inhibiting  effective  work  in 
areas  requiring  maintenance  (e.g., 
roads).  (5)  inhabiting  sensitive  areas 
(e.g.,  cemeteries,  archaeological  sites),  • 
and  (6)  compromising  safety  concern 
areas  (e.g..  airport  runway)  as  identified 
by  the  Implementation  Committee.  In 
non-permanent  take  situations,  as  many 
Utah  Prairie  Dogs  as  can  be 
accommodated  at  translocation  sites 
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cannot  accommodate  demand, 
landowners  may  be  issued  limited 
permits  under  the  Act  Section  4(d)  rule, 
to  remove  the  remaining  allowed 
animals  by  shooting  or  trapping. 

In  the  case  of  areas  previously 
developed  which  have  not  undergone 
an  Act  Section  10  clearance,  but  which 
have  become  occupied  by  Utah  Prairie 
Dogs,  the  area  would  be  treated 
similarly  to  undeveloped  sites.  If  a 
landowner  wanted  Utah  Prairie  Dogs 
removed  in  order  to  conduct  otherwise 
lawful  activities  he/she  would  be 
required  to  conduct  a  clearance  survey, 
complete  an  assessment  of  take,  and 
schedule  to  have  Utah  Prairie  Dogs 
trapped  and  translocated.  Annual 
reports  summarizing  the  impacts  of  the 
Proposed  Action  would  be  submitted  to 
the  Service  by  the  Iron  County 
Commission  and  the  Division. 

Because  of  the  patchy  distribution  of 
Utah  Prairie  Dogs  in  Iron  County,  as 
well  as  the  large  percentage  of  occupied 
habitat  and  numbers  of  Utah  Prairie 
Dogs  on  non-Federal  lands, 
development  of  a  county-wide  HCP  was 
analyzed.  A  county-wide  HCP  (1)  allows 
for  establishment  of  long-term  levels  of 
take  and  cumulative  effects  monitoring 
(2)  reduces  costs  of  individuals  land 
owners.  (3)  allows  for  planning  and 
reduces  time  delays  for  builders.  (4) 
facilitates  cooperation  between  local. 
State,  and  Federal  agencies  and 
individuals,  and  (5)  does  not  preclude, 
and  may  be  designed  to  promote,  Utah 
Prairie  Dog  recovery. 

A  no-action  alternative  to  the 
proposed  action  was  considered.  This 
would  result  in  no  lawful  development  . 
in  Utah  Prairie  Dog  habitat  unless  each 
individual  landowner  who  wanted  to 
develop  his/her  property  submitted  an 
application  for.  and  was  subsequently 
issued,  an  Act  section  10  incidental  take 
permit.  In  order  to  lawfully  develop 
within  Utah  Prairie  Dog  Habitat,  each 
individual  landowner  would  also  be 
required  to  develop  and  implement  a 
habitat  conservation  plan.  The  non- 
action alternative  was  rejected  for 
reasons  including  loss  of  use  of  the 
private  property  resulting  in  significant 
economic  loss  to  County  residents  and 
excessive  expense,  in  both  time  and 
money,  for  County  residents  and  Service 
employees  who  must  process  each 
individual  permit  and  ensure  its 
suitability.  The  Applicants  also 
considered  an  alternative  which  would 
require  the  purchase  (in  fee  title  or  of 
conservation  easements),  preservation, 
and  long-term  management  of  existing 
Utah  Prairie  Dog  habitat  on  land 
currently  owned  by  private  entities. 


Howevur,  this  alturiiativt!  was  rejected 
for  a  number  of  reasons.  First,  such  a 
conHguration  of  Utah  Prairie  Dog  habitat 
would  have  poor  potential  for  genetic 
exchange  among  isolated  Utah  Prairie 
Dog  colonies  and  would  therefore 
probably  not  be  conducive  to  long-term 
maintenance  and  recovery  of  the 
species.  It  would  also  disturb  local  and 
land-use  patterns  to  an  unacceptable 
degree.  Finally,  costs  associated  with 
land  acquisition  may  be  prohibitive. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S  C.  1531  et  seq)  and  the 
National  Environmentol  Policy  Act  of  1969. 
as  amended  (42  U.S.C  4321  et  seql 

Dated:  May  6.  1998. 
Terry  Terrell. 
Regional  Director.  Region  6. 
IFR  Doc.  98-12522  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  thf  intfRIOR 

Bureau  of  l  .t^I  Management 
[WO-350-4210-01J 

Reinstatement  of  Information 
Collection  on  Indian  Allotments    0MB 
Approval  No    1004-0023 

AGENCY:  Bureau  of  Land  Management. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
reinstatement  of  approval  for  the 
collection  of  information  from  those 
persons  who  are  applying  for 
conveyance  of  public  land  under  the 
General  Allotment  Act  of  1887.  Section 
4  of  that  Act  provides  for  issuing  a  deed 
to  eligible  Indians  who  are  entitled  to  an 
allotment  of  public  lands.  The  BLM  uses 
the  information  collected  on  the  Indian 
Allotment  Application  Form  (Form 
2530-1)  to  determine  eligibility  and 
identify  legal  information  to  assist  in 
conveying  title  to  the  applied-for  lands. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
bv  July  13.  1998. 

ADDRESSES:  Commenters  may  hand- 
deliver  comments  to  the  Bureau  of  Land 
Management.  Administrative  Record. 
Room  401.  1620  L  St..  NW.  Washington. 
D.C..  or  mail  comments  to:  Bureau  of 
Land  Management.  Administrative 
Record.  1849  C  St..  NW.  Mail  Stop 
401LS.  Washington.  DC.  20240. 
Commenters  may  transmit  comments 
electronically  by  way  of  the  Internet  to 
WOComment®wo. blm.gov.  Please 


include    Attn.:  1UU4-UUZJ    in  your 
message.  Comments  will  be  available  for 
public  inspection  at  the  L  Street  address 
during  regular  business  hours  (7:45  am. 
to  4:15  pm).  Monday  through  Friday, 
except  holidays 

FOR  FURTHER  INFORMATION  CONTACT;  Carl 
Gammon.  (202)  452-777" 
SUPPLEMENTAflV  INFORMATiON:  In 
ac.LorUj:.i-,u  .si'.ii  j  Ci  K  lJ-J.8(d).  BLM 
is  required  to  provide  a  60-day  notice  in 
the  Federal  Rp^isler  concerning  a 
proposed    ;..••!  *.  'ii  ijf  information  to 
solicit  comments  on:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Any  individual  seeking  to  acquire  an 
allotment  must  make  an  application  and 
provide  information  essential  to 
complying  with  law,  regulations,  and 
procedures.  Information  is  collected  on 
Form  2530-1.  Specific  items  on  the 
form  are  as  follows:  Items  1-5  identify 
the  applicant,  mailing  address,  and,  if 
appropriate,  the  minor  child  for  whom 
the  application  is  filed.  Item  6  describes 
the  land  for  which  the  application  is 
filed.  Item  7  requires  the  listing  of  prior 
allotments.  Items  8  indicates  whether 
the  applicant  or  the  minor  child  placed 
any  improvements  on  the  described 
land.  Item  10  tells  whether  the  applicant 
or  minor  child  claims  a  bona  fide 
settlement.  Item  11  describes  the 
manner  in  which  settlement  was  made 
on  the  described  land.  Item  12  asks  if 
the  required  petition  for  classification 
has  been  attached  to  the  application. 
Specifically,  completing  Items  6  through 
12  is  necessary  to  determine  the 
eligibility  of  the  applicant/minor  and 
the  validity  of  the  claim.  Any  eligible 
individual  desiring  an  allotment  of 
public  lands  must  file  a  fully  completed 
application.  Items  6  through  12  are 
justified  pursuant  to  the  requirements  of 
the  regulations  at  43  CFR  Subparts  2530 
and  2531.  Section  4  of  the  Act  provides 
that  a  patent  cannot  be  issued  unless  a 
completed  application  form  has  been 
received  by  BLM.  If  the  information 
required  by  43  CFR  Subpart  2531  were 
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not  collected,  BLM  would  not  be  able  to 
carrv  out  the  mandate  of  section  4  of  the 
Act 

Based  on  its  experience  m 
administering  tne  regulations  at  43  CFR 
Fart  2530,  BI.M  estimates  that  the  public 
reporting  burden  for  the  information 
collection  is  30  minutes  per  application 
The  respondents  are  individuals  who 
seek  to  acquire  public  lands  for  Indian 
allotment  purposes  per  the  Act.  The 
frequency  of  response  is  once  per 
application  The  BLM  estimates  that 
approximately  10  Indian  allotment 
applications  will  be  filed  annually,  for 
a  total  of  5  burden  hours.  Copies  of 
Form  2530-1  may  be  obtained  by 
contacting  the  individual  under  "For 
Further  Information  Contact." 

All  responses  to  the  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  part  of  the  public  record. 

Dated:  May  4. 1998. 
Carole  |.  Smith. 

Bureau  of  Land  Management,  Information 

Collection  Officer. 

IFR  Doc  98-12562  Filed  5-11-98;  8:45  am) 

BILUNG  CX)OE  4310-W-lil 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(NV-030-98-1 330-00] 

Notice  of  Closure  of  Public  Lands  to 
Off-Road  Vehicle  Use  and  Discharge  of 
Firearms,  Carson  City,  NV 

agency:  Bureau  of  Land  Management, 
i^t'partrnent  of  the  Interior. 
summary:  .Notice  is  hereby  given  that 
certain  public  lands  in  the  vicinity  of 
Highland  Ranch  Parkway,  Sun  Valley, 
Nevada  are  closed  to  offroad  motorized 
vehicle  use  and  the  discharge  of 
firearms.  This  closure  is  necessary  to 
prevent  impacts  to  soil  and  vegetative 
resources  at  a  recently  reclaimed  BLM 
fommunitv  pit. 

EFFECTIVE  DATES:  This  closure  will  take 
«-ttt*!;t  June  11.  1998,  and  will  remain  in 
rtlect  until  the  BLM  Authorized  Officer 
determines  the  reclamation  at  the  pit  is 
successful  and  the  closure  is  no  longer 
needed.  Interested  parties  may  submit 
comments  to  the  Carson  City  District 
Manager,  lohn  O  .Singlaub 

SUPPLEMENTARY  INFORMATION:  This 

closure  apj^'iies  to  ail  motorized  vehicle 
traffic  and  discharge  of  firearms  except 
for  emergency  and  law  enforcement 
personnel  during  the  conduct  of  their 
official  duties.  The  public  lands  affected 
by  this  closure  are  described  as  follows. 

Mt.  Diablo  Meridian 


T  20  N  ,  R  20  E  .  Sec.  9,  S'jSE'  «SWV« 
Authority:  43  CFR  8364-Closur(>  and 
Kestnclion  Orders:  8365  1-6-Supplementary 
Rules  of  Conduct.  8341  2-Off-road  Vehicles' 
Condition>  ot  I  so.  Special  Rules, 

Penalty:  Any  person  who  fails  to 

comply  with  this  closure  ma>'  be  subject 
to  imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  L'SC  3571, 
or  both. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J,  Taucnen,  Bureau  of  Land 
Management.  Carson  City  Field  Office, 
5665  Morgan  Mill  Road.  Carson  City, 
Nevada  89701  Telephone:  (702)  885- 
6000 

A  map  of  the  closed  area  is  available 
at  the  Carson  City  Field  Office. 

Dated:  May  5.  1998. 
John  O.  Singlaub. 

District  Manager,  Carson  City  District. 
(PR  Doc.  98-12590  Filed  5-11-98;  8:45  am) 

BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-033-88-1 230-00-MTNMANj 

Temporary  Closure  of  Public  Lands: 
Nevada,  Carson  City  District 

AGENCY:  Bureau  of  Land  Management, 
Interior  Department. 
ACTION:  Temporary  closure  of 
approximately  600  acres  of  public  lands 
in  Douglas  County  during  the  conduct 
of  a  mountain  man  rendezvous 
encampment  authorized  under  Special 
Recreation  Use  Permit  Number  NV- 
030-97-047.  The  lands  are  located 
within  T13N  R23E  Sections  5  and  8, 
M.D.M. 

SUMMARY:  The  Assistant  District 
Manager.  Non-Renewable  Resources 
announces  the  temporary  closure  of 
selected  public  lands  under  his 
administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
shooting  events  and  to  provide  an 
uninterrupted  atmosphere  during  the 
conduct  of  rendezvous  activities.  The 
permittee  is  required  to  clearly  mark 
and  monitor  the  area  during  the  closure 
period.  Only  registered  e\ent 
participants  and  authorized  officials 
may  occupy  the  event  area.  A  map  of 
the  closure  area  may  be  obtained  at  the 
contact  address, 

EFFECTIVE  DATES:  June  19  through  29, 
1998. 

FOB  FURTHER  INFORMATION  CONTACT:  Fran 
Hull,  Outdoor  Recreation  Planner, 
Carson  City  Field  Office,  Bureau  of  Land 
Management,  5665  Morgan  Mill  Road, 


Carson  City.  N^ada  89701.  Telephone: 
(702)  885-6161. 

Exemptwns:  Closure  restrictions  do 
not  apply  to  fire  suppression,  medical/ 
rescue,  law  enforcement  and  agency 
personnel  monitoring  the  event. 

Authority:  43  CFR  8364  and  43  CFR  8372. 

Penalty:  Any  person  failing  to  comply 
with  the  closure  orders  may  be  subject 
to  imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  U.S.C.  3571. 
or  both. 

Event  Specific  Information:  Pacific 
Rendezvous  Corporation  is  sponsoring 
their  regional,  annual  gathering, 
mountain  man  encampment.  The 
encampment  promotes  the  study  and 
reenactment  of  North  American  fur 
trader  history  during  the  1670-1840 
time  period.  Event  activities  include: 
primitive  camping,  black  pjowder  target 
shooting,  tomahawk,  archery  and  knife 
skills,  flintknapping  and  tool  making, 
educational  seminars,  and  trading  of 
period  goods.  Motor  vehicles  are  not 
used  during  the  10  day  encampment. 
300  to  700  participants  are  expected. 
The  event  area  will  be  returned  to  a 
natural  condition  after  the  event. 

Dated:  May  5, 1998. 
Cliflford  O.  Ligons. 

Assistant  District  Manager,  Non  Renewable 

Resources 

(FH  M.      'S-12591  Filed  5-11-98;  8:45  ami 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERtOR 
Bureau  of  Lana  Manageme'^; 

rWY-040-i43CMXi    W^V*-46359: 

Recreation  ana  Public  Purposes 
Classification  and  Applicstio'^  to 
Amend  Lease  i'~  Lincoln  County; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice;  correction. 

summary:  The  Bureau  of  Land 
Mai^agtJ^.ent  published  a  N'nflrp  nf 
Realty  Action  in  the  Federd   Reuisier  of 
April  15,  1998,  notifying  Iha  public  of  . 
decisions  made  concerning  a  Recreation 
and  Public  Purpose  lease  for  a  ski  area 
in  Lincoln  County,  Wyoming.  The 
notice  contained  an  incorrect  legal 
descriptio,'-. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hatchei.  Realty  Specialist, 
Kemmerer  Resource  Area,  Bureau  of 
Land  Management,  312  Highway  189 
North.  Kemmerer,  Wyoming  83101, 
(307)  877-3933  extension  107. 
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SUPPLEMENTARY  INFORMAtlDN:  In  the 

Federal  Register  issue  of  April  15.  1998. 
on  page  18439,  an  incorrect  legal 
description  was  given.  The  corrected 
legal  description  follows: 
T.  24  N.  R.  118  W.. 

Sec  4.  WV2  of  lot  6.  lots  7.  8,  9,  10,  W'/^ 
of  lot  ll.SEV«of  lot  11.  lots  14.  15,  16, 
N'/^NWv.SWV,.  NEV,SWV«. 
N''^NWV4SE'/4.  SWV4NWV«SEV4. 
Sec  5.  E'/^E'/^  of  lot  5.  E'/i  of  lot  12.  SWV, 
of  lot  12.  lot  13.  NEV4NEV«SEV. 
T.  25N..  R.  nSW.. 

Sec  35.  E'^SWV«SWV«.  SEV«SWV4. 
SWV,SEV« 

Dated  April  30.  1998 
Jeff  Rawvon. 
Area  Manager 

IFRDoc  98-12505  Filed  5-11-98;  8:45  ami 
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IhlLMNA      jNAl  development 
C'X)PERATION  AGENCY 

Oversees  Private  jnvestnnent 
Corporation 

Submission  for  OMB  Review; 
Comment  Request 

AOENCV:  Overseas  Private  Investment 

Corporation,  IDCA. 

action:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  351.  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  u.ses  of  other 
forms  of  technology  The  proposed  form 
under  review  is  summarized  below 
DATES:  Comments  must  be  received  on 
or  before  luly  13,  1998 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer  Carol 
Brock,  Records  Manager,  Overseas 
Private  Investment  Corporation,  1100 
New  York  Avenue,  N.W  .  Washington. 
D.C.  20527:  202/336-«563. 

Summary  of  Form  Under  Review 

Type  of  Request:  Revised  form. 


Title:  Project  Information  Report. 

Form  Number:  OPIC-71. 

Frequency  of  Use:  On  occasion;  a 
function  of  the  sampling  criteria. 
Maximum  use  is  once  per  investor  per 
contract. 

Type  of  Respondents:  Business  or 
other  institutions  (except  farms). 

Standard  Industrial  Classification 
Codes:  All- 
Description  of  Affected  Public:  U.S. 
companies  investing  overseas. 

Reporting  Hours:  7  hours  per  project. 

Number  of  Responses:  25  per  year. 

Federal  Cost:  $1 .600  per  year. 

Authority  for  Information  Collection: 
Title  22  use  2191(k)(2)  and  2199(h), 
Foreign  Assistance  Act  of  1961,  as 
amended. 

Abstract  (Needs  and  UsesI:  The 
Project  Information  Report  is  necessary 
to  elicit  and  record  the  information  on 
the  developmental,  environmental  and 
U.S.  economic  effects  of  OPlC-assisted 
projects.  The  information  will  be  used 
by  OPIC's  staff  and  management  solely 
as  a  basis  for  monitoring  these  projects, 
and  reporting  the  results  in  aggregate 
form,  as  required  by  Congress. 

Dated  May  7,  1998. 
lama*  R.  Offutt, 

Assistant  General  Counsel.  Department  of 
Legal  Affairs 
IFR  Doc.  98-12592  Filed  5-11-98:  8:45  ami 

BN-UNQ  COOf  mO-O     w 


INTERNATIONAl  TRADE 
COMMISSION 

[Investigation  No.  337-TA-4031 

Certain  A;;psuHarTii»  Potassium  and 
B  fT'ts  an:::  P':.xiu^:\s  Contai'^'ng 
S<jme.  Notice  o?  Commission 
Determination  not  to  Review  initial 
n»''pi-"i:ri,jt!OP  Granting  Motion  [c 
Airu-fi,;  "ifi  Complain;  and  Notice  o! 
jnvestlga'ion  to  AcJc!  -.m  Additional 
Respondent 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALI's")  initial  determination 
("ID")  granting  complainant's  motion 
for  leave  to  amend  the  complaint  and  to 
amend  the  notice  of  investigation  to  add 
an  additional  respondent. 
FOR  FURTHER  INFORMATION:  Cynthia  P 
Johnson.  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission    telephone  (202)  205-3098. 
SUPPtEwt  N' AP-  information:  The 
Commission  instituted  this  patent-based 


section  337  investigation  on  November 
20,  1997,  based  on  a  complaint  filed  by 
Nutrinova  Nutrition  Specialties  and 
Food  Ingredients  GmbH  and  Nutrinova. 
Inc.  ("Nutrinova")  Four  respondents 
were  originally  named  in  the 
investigation — Hangzhou  Sanhe  Food 
Company,  Ltd.;  JRS  International,  Inc.; 
Dingsheng,  Inc.;  and  WYZ  Tech,  Inc. 

On  February  10,  1998,  Nutrinova 
filed,  pursuant  to  Commission  rule 
210.14(b),  19  CFR  210.14(b),  a  motion 
for  leave  to  amend  the  complaint  and 
for  issuance  by  the  ALJ  of  an  ID 
amending  the  notice  of  investigation  to 
add  Hangzhou  Sanhe  Food  Additives 
Factory  as  a  respondent.  No  oppositions 
to  the  motion  were  filed. 

The  ALJ  granted  Nutrinova's  motion 
in  an  ID  (Order  No.  7)  issued  on  April 
1,  1998.  No  petitions  for  review  were 
filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  as  amended,  19  U.S.C.  1337, 
and  Commission  rule  210.42.  19  CFR 
210.42.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street.  S  W  , 
Washington.  D.C.  20436.  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Conunission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 

Issued:  May  4.  1998 

By  ordpr  of  the  Commission. 
Dun II d  k    Kiw'hnke, 
Hecretary. 
fPR  Doc  98-12453  Filed  5-11-98;  8:45  am] 

BILLING  COOe  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  Qt  Justice  Programs 

Bureau  of  Justice  Assistance;  Public 
Safety  Officers  Benefits  Program; 
Agency  Information  Collection 
Activities:  Proposed  Collection. 
Comment  Request 

ACTION:  Nouce  oi  iniormation  collection 
under  review;  (reinstatement,  with 
change  of  a  previously  approved 
collection  for  which  approval  has 
expired)  report  of  F*ublic  Safety  Officers' 
Permanent  and  Total  Disability 
Program. 
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The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  PapervNork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "si.xty  60  days" 
until  July  13,  1998  Request  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  dirtxted  to 
Cynthia  Y.  Simons.  If  vou  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Cynthia  \  Simons,  Bureau  of 
Justice  Assistance,  Office  of  justice 
Programs,  U.S.  Department  of  Justice, 
810  Seventh  Street,  NVV,  Washington, 
DC  20531 

Over\'iew  of  This  Information 
Collection 

(ij  Type  of  information  collection: 
Reinstatement  of  collection  for  which 
OMB  Clearance  has  expired. 

(2)  The  Title  of  the  form/collection: 
Report  of  Public  Safety  Officers' 
Permanent  and  Total  Disability 
Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  3650/7.  Public  Safet\  Ofncers' 


Benefits  Program,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal,  State,  and 
Local  public  safety  agencies.  Other: 
National  public  safety  membership 
organizations.  The  Public  Safety 
Officers'  Disability  Program  provides  a 
benefit  to  Public  Safety  Officers  who 
have  become  permanently  and  totally 
disabled  by  a  catastrophic  injury 
sustained  in  the  line  of  duty, 

(51  An  estimate  of  the  total  of  number 
of  respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  30  respondents  at  10 
hours  to  respond  (one  hour  for 
application  form,  and  nine  hours  for 
compilation  of  required  supporting 
documents). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  annual  burden  hours. 
The  total  number  of  annual  burden 
hours  to  complete  the  application  form 
and  compile  supporting  documentation 
is  300  annual  burden  hours. 

If  Additional  information  is  required 
contact:  Mrs  Brenda  E  Dyer,  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  N\V 
Washington,  IDC  20530. 

Dated:  May  5,  1998. 
Brenda  E  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

iFR  Doc   98-12347  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n"A-W^34,339  and  339A) 

AR  Accessories;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

in  ai.cordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  .adjustment 
Assistance  on  March  31,  1998, 
applicable  to  workers  of  AR  Accessories 
located  in  West  Bend,  Wisconsin.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

.W  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 


for  workers  of  the  subject  firm.  The 
workers  produce  leather  goods  (wallets 
and  purses).  New-  findings  on  review 
show  that  workers  providing 
administrative  support  services  to  the 
West  Bend  production  facility  have 
been  separated  from  employment  at  the 
AR  Accessories  headquarters  in 
Milwaukee,  Wisconsin. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
AR  Accessories  who  were  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the  worker 
certification  to  include  the  workers  of 
AR  Accessories,  Milwaukee,  Wisconsin. 

The  amended  notice  applicable  to 
TA-W-34,339  is  hereby  issued  as 
follows: 

"All  workers  of  AR  Accessories.  West  Bend, 
Wisconsin  (TA-W-34.339)  and  Milwaukee, 
Wisconsin  (TA-W-34,339A),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  3, 1997 
through  March  31,  2000.  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  28th  day 
of  April  1998 

Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Do-  Q'<  I  ?S67  Filed  5-1 1-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  tor  WorKer 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
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request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  22, 
1998 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 


the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  22, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  Employment 

Appendix 
(Petitions  Instituted  on  4/20/98] 


and  Training  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W  ,  Washington.  DC.  20210. 

Signed  at  Washington,  D.C.  this  20th  day 
of  April.  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  firm 
(petitionefs) 

Location 

Dote  of 
petition 

Producf(s) 

34  463 

Noftfirop  Grumman  (Wrks) 

FleetvtIle,  PA  

Hamilton,  TX  

Betort,  Wl 

Betort.  Wl 

El  Paso.  TX 

Statesville.  NC  

Passaic.  NJ  

Augusta.  ME  

Louisville.  KY  

Praine  Grove,  AR 

Gonic  NH  

04/06/98  i  Relay  Panels.  Junction  Boxes 

34  464 

Walls  industries.  Inc  (Comp) 

03/23/98 
04/01/98 
04A)1/98 
03/19/98 

Insulated  Coveralls,  Worv  Ciothmg 

34  465 

United  Industnes  (lAM)  

Staintess  Steel  Tubmg. 

34  466 

Bekxt  Corp  (lAM) 

Paper  Machines 

34  467 

Lone  Star  Cutting  (Comp)  

(jarmenf  Cuttings. 

34  468 

T.L  Edwards,  Inc  (Comp)  

04/06/98     Knii  Tee  Shirts,  Tank  Tops. 

34  469 

Grossman  and  Sons  Inc  (UNITE)  

04/02/98     Headwear 

34  470  

SCI  Systems.  Inc  (Wrks)  _ 

Louisville  Manufacturing  (UNITE)  

04/03/98     Computer  Boards. 

34  471 

04/07/98     Baseball  Caps 

34  472 

MagneTeK  (Comp)  

03/25/98     fractional  Horsepower  Motors 

\t  473 

Rtinatti  Nuw  Enoland  (Wrks) 

03/31/98     Leather  Accessortes 

34  474 

Marshall  Electric  Corp  (C^omp)  _. 

Rochestsr.  IN 

Asxona.  OR  

Greer^sburg,  PA  

Rochester.  NY 

03/31/98     Automoti'.e  ignrtion  Coiis 

34  475 

Ocean  Beauty  Seafood  (UFCW) 

04/08/98     Snapper.  Salmon  ana  Shnmp 

34  476 

Nuclear  Components.  IrK  (Wrks) 

03/27/98     Relueltrtg  ToOs 

34.477  

Eastman  Kodak  Co  (Wrks)  

Cus  -le  98 

Recordable  CD-Rom  Discs 

(FR  Doc.  98-12563  Filed  5-11-98;  8;45  ami 
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DFPARTMENT  OF  LABOR 

Employment   int!  ''aming 
Administration 

[TA-W -34.21 9] 

Powers  HOidmgs    Incurpor.^jtPO.  Cu''tis 
Industries  Divisior.  MiiwauKee.  W! 
Amended  Certification  Btn^ariiinq 
Eiigib<lity  To  Apply  lor  WorKc" 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  EligibiUty  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  8,  1998,  applicable 
to  workers  of  Powers  Holdings, 
Incorporated  located  in  Milwaukee, 
Wisconsin.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  on  review  show  that  there  are 
two  divisions  of  Powers  Holdings 
operating  at  the  Milwaukee  plant. 
Workers,  subject  of  the  petition 
investigation,  producing  terminal 
blocks,  along  with  some  production  of 
controls.  RFI  filters,  and  sockets  are 
affiliated  with  the  Curtis  Industries 
Division  of  the  subject  firm. 


Accordingly,  the  Department  is 
amending  the  worker  certification  to 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-34,219  is  hereby  issued  as 
follows: 

"All  workers  of  Powers  Holdings. 
Incorporated.  Curtis  Industries  Division, 
Milwaukee.  Wisconsin,  who  became  totally 
or  f>artially  separated  from  employment  on  or 
after  January  15.  1997  through  Apnl  8.  2000. 
are  eligible  to  apply  for  adjustment  assistance 
under  Secbon  223  of  the  Trade  Act  of  1974/ 
Signed  at  Washington,  DC.  this  28th  day 
of  April  1998 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance- 
|FR  Doc.  98-12566  Filed  5-11-98;  8:45  am] 
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DFPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA   w   .i4  174) 

United  Technologies  Automotive 
Columbus.  Mississippi.  Notice  of 
Negative  Determination  Regarding 
Application  (or  Reconsideration 

By  application  postmarked  April  20, 
1998,  the  Intematiorval  Union  of 
Electronic,  Electrical,  Salaried.  Machine 
and  Furniture  Workers  (lUE),  Local  794, 
requested  administrative 


reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  .^diustment 
Assistance  (TAAl,  applicable  to  workers 
and  former  workers  of  the  subjet.!  firm 
The  denial  notice  was  signed  on  Man  h 
'■1    Itt'^H,  and  published  m  the  Federal 
Register  ud  Man  h  J  f    IWH  (R3  FR 

13878). 

Pursuant  to  29  CVR  90. 18(c) 
n-t  (insid'-ration  may  t>e  granted  under 
the  fo/nwMivi  (  IT'  urnstances. 

i  1;  il  It  appears  'i:i  the  basis  of  facts 
not  previously  considered  that  the 
determination  (  omplained  of  was 
erroneous; 

(2)  if  it  apf)ears  that  the  detennination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  lUE  Local  794  asserts  that  m 
December  1996,  the  production  of 
starter  motors  and  commercial  starter 
motors  was  shifted  from  the  Columbus, 
.Mississippi  plant  to  Mexico  The  lUE 
Local  794  states  that  as  a  result  of  that 
shift  in  production,  225  workers  were 
separated  from  employment  in 
December  1996,  and  add  that  the  TAA 
petition  investigation  did  not  include 
the  workers  producing  these  articles. 

The  January  8,  1998.  petition  for  TAA 
filed  with  Department  on  behalf  of 
workers  at  United  Technologies 
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Automotive  located  in  Columbus. 
Mississippi,  identified  fractional  HP. 
electric  motors  as  the  articles  produced. 
Information  obtained  during  the 
investigation  showed  that  electric 
motors  for  windowlift.  ABS,  and 
windshield  wiper  applications  was  the 
primary  output  at  the  subject  plant 
during  the  time  period  covered  by  the 
petition. 

Section  223(b)(1)  of  the  Trade  Act  of 
1974  provides  that  a  trade  adjustment 
assistance  certification  may  not  apply  to 
a  worker  whose  separation  from 
employment  occurred  more  than  one 
year  prior  to  the  date  the  petition  was 
filed.  The  Trade  Act  does  not  give  the 
Secretary  authority  to  waive  this 
statutory  limitation.  Since  the  December 
1996  layoffs  were  more  than  one  year 
prior  to  the  January  8.  1998  petition 
date,  the  workers  producing  starter 
motors  and  commercial  starter  motors  at 
Columbus  cannot  he  considered  in  the 
TAA  petition  determination.  ' 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justifv' 
reconsideration  of  the  Department  of 
Labor's  prior  decision  .■\ccordmgly.  the 
application  is  denied. 

Signed  at  Washington,  D.C.  this  29th  day 
of  April  1998 
Grant  D  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
(FRDoc.  98-12564  Filed  5-11-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,637,  TA  -W-33,637A,  and  TA-W- 
33,637B] 

Universal-Rundle  Corporation; 
Amendment  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  31.  1997, 
applicable  to  workers  of  Universal- 
Rundle  Corporation  located  in  Hondo, 
Texas  The  notice  was  published  in  the 
Federal  Register  on  November  7,  1997 
(62  FR  60279), 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 


certification  for  workers  of  the  subject 
firm.  The  company  reports  that  worker 
separations  have  occurred  at  Universal- 
Rundle  Corporation's  production 
facility  in  Monroe.  Georgia  and  at  the 
corporate  headquarters  in  New  Castle. 
Pennsylvania  The  workers  are  engaged 
in  employment  related  to  china  sanitary 
fixtures  (sinks  and  toilets). 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Universal-Rundle  Corporation  who  were 
affected  bv  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  the  workers  of  Universal- 
Rundle  Corporation.  Monroe.  Georgia 
and  New  Castle,  Pennsvlvania 

The  amended  notice  applicable  to 
TA-W-33,637  is  hereby  issued  as 
follows: 

"All  workers  of  Universal-Rundle 
Corporation,  Hondo,  Texas  (TA-W-33,637). 
Monroe.  Georgia  (TA-W-33,637A),  and  New 
Castle,  Pennsylvania  (TA-W-33,637B)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  20.  1996 
through  October  31,  1999.  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  28lh  day 
of  April  1998 
Grant  D  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  98-1 256S  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No  (OR  98-6] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Cadmium  in 
General  Industry,  Maritime,  and 
Agriculture 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U,S  C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 


understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  standards  for  Cadmium  in  General 
Industry  29  CFR  1910.1027,  Cadmium 
in  the  Maritime  Industry  1915  1027.  and 
Cadmium  in  the  Agriculture  Industry 
1928.1027.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  employee 
listed  below  in  the  addresses  section  of 
this  notice.  The  Department  of  Labor  is 
particularly  interested  in  conmients 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses, 

DATES:  Written  comments  must  be 
submitted  by  July  13, 1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  98-6,  U.S.  Department  of  Labor, 
Room  N-2625.  200  Constitution 
Avenue,  NW.  Washington,  DC  20210, 
telephone  number  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to   :".    J19-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adrian  Corsey,  Directorate  of  Health 
Stemdards  Programs,  Occuptional  Safety 
and  Health  Administration  (OSHA), 
U.S.  Department  of  Labor,  Room  N3718, 
telephone  (202)  219-7075.  A  copy  of  the 
referenced  information  collection 
request  is  available  for  insf)ection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  immediately  to  persons  who 
request  copies  by  telephoning  Adrian 
Corsey  at  (202)  219-7075  extension  105 
or  Barbara  Bielaski  at  (202)  219-8076 
extension  142,  For  electronic  copies  of 
the  Information  Collection  Request  on 
Cadmium,  contact  OSHA's  WebPage  on 
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the  Internet  at  http://wwwx)sha-slc.gov/ 
and  click  on  "Information  Collection 
Requests  " 

SUPPLEMENTARY  INFORMATION: 
I.  Backj^und 

The  Cadmium  standard  and  its 
information  collection  requirements 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to 
cadmium  The  standard  requires  that 
employers  establish  a  compliance 
program,  including  exposure  monitoring 
and  medical  records.  These  records  are 
used  by  employees,  physicians, 
employers  and  OSHA  to  determine  the 
effectiveness  of  the  employers' 
compliance  efforts  Also  the  standard 
requires  that  OSHA  have  access  to 
various  records  to  ensure  that  employers 
are  complying  with  the  disclosure 
provisions 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Cadmium  in  General  Industry 
(29  CFR  1910  1027).  Cadmium  in  the 
Maritime  Industry  (1915.1027).  and 
Cadmium  in  the  Agriculture  Industry 
(1928.1027). 

OMB  Control  Number:  1218-0185. 

Affected  Public  Business  or  other  for- 
profits.  Federal  government.  State  and 
Local  governments. 

Total  Respondents:  54,544. 

Frequency  On  occasion. 

Total  Responses:  359.968, 

Average  Time  per  Response:  Ranges 
from  5  minutes  to  maintain  records  to 
1.5  hours  for  an  employee  to  have  a 
medical  exam. 

Estimated  TotaJ  Burden  Hours: 
129.894. 

Total  Annualized  capital/startup 
costs:  -0-. 

Total  mitial  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
servicesi:  $19,068,500. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  The  comments 
will  become  a  matter  of  public  record. 

Signed  at  Washington.  DC.  this  30th  day  of 
April.  199fl 
Charios  N.  Jeffress. 
Assistant  Secretary  of  Labor 
jFRDoc  98-12568  Filed  S-n-98;  8  45  ami 
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Sunshine  Act  Meeting 

T*ie  AND  DATE:  9  JO  a.m..  Tuesday.  May 

19.  199fi 

PIACE:  NTSB  Board  Room.  5th  Floor. 

490  LEnfant  Plaza,  S.W..  Washington. 

DC.  20594 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

7002— Safety  Study:  Personal  Watercraft 

Safety 
6889A — Railroad  Accident  Report — Collision 

and  Derailment  of  Union  Pacific  Railroad 

Freight  Trains  in  Devine,  Texas  on  June 

22.  1997 
6283A— Safety  Recommendation  Letter 

regarding  AlliedSignal  TPE-331  engine 

flaraeouts  in  icing  conditions. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

314-6100 

FOR  MORE  INFORMATION  CONTACT:  Rhonda 

Underwood.  l^U2)  314-6065, 

Rhonda  Underwood. 

Federal  Register  Liaison  Officer 

(FR  Diic  98-12754  Filed  V-8-98;  3:11  pm) 

BILUNO  coot  TS33-01-P 


nuClFar  regulatory 
commission 

Agency  information  Collection 
Activities    Submission  tor  OMB 
Review,  Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC) 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1   Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  19.  "Notices. 
Instructions,  and  Reports  to  Workers: 
Inspection  and  Investigations". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required  As  necessary  in  order  that 
adequate  and  timely  reports  of  radiation 
exposure  be  made  to  individuals 
involved  in  NRC-licensed  activities. 


5.  Who  will  be  required  or  asked  to 
report:  Licensees  authorized  to  receive, 
possess,  use,  or  transfer  material 
licensed  by  the  NRC. 

6.  An  estimate  of  the  number  of 
responses:  414.800. 

7.  The  estimated  number  of  annual 
respondents:  280. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  46.018 
(approximately  34.566  reporting 
hours —  an  average  of  5  minutes  per 
response,  and  11.452  recordkeeping 
hours —  an  average  of  1.78  hours  per 
recordkeeper). 

9.  An  indication  of  whether  Section 
3507(d),  Pub  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  Title  10  of  the  Code  of 
Federal  Regulations,  Part  19,  requires 
licensees  to  advise  workers  on  an 
annual  basis  of  any  radiation  exposure 
they  may  have  received  as  a  result  of 
NRC-licensed  activities  or  when  certain 
conditions  are  met.  These  conditions 
appiv  during  termination  of  the 
worker's  employment,  at  the  request  of 
a  worker,  former  worker,  or  when  the 
worker's  employer  (the  NRC  licensee) 
must  report  radiation  exposure 
information  on  the  worker  to  the  NRC. 
Part  19  also  establishes  requirements  for 
instructions  by  licensees  to  individuals 
participating  in  licensed  activities  and 
options  available  to  these  individuals  in 
connection  with  Commission 
inspections  of  licensees  to  ascertain 
compliance  with  the  provisions  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 
Title  II  of  the  Energy  Reorganization  Act 
of  1974.  and  regulations,  orders  and 
licenses  thereunder  regarding 
radiological  working  conditions. 

The  worker  should  be  informed  of  the 
radiation  dose  he  or  she  receives 
because:  (a)  that  information  is  needed 
by  both  a  new  employer  and  the 
individual  when  the  employee  changes 
jobs  in  the  nuclear  industry;  (b)  the 
individual  needs  to  know  the  radiation 
dose  received  as  a  result  of  an  accident 
or  incident  (if  this  dose  is  in  excess  of 
the  10  CFR  Part  20  limits)  so  that  he  or 
she  can  seek  counseling  about  future 
work  involving  radiation,  medical 
attention,  or  both,  as  desired;  and  (c) 
since  long-term  exposure  to  radiation 
may  be  an  adverse  health  factor,  the 
individual  needs  to  know  whether  the 
accumulated  dose  is  being  controlled 
within  NRC  limits.  The  worker  also 
needs  to  know  about  health  risks  from 
occupational  exposure  to  radioactive 
materials  or  radiation,  precautions  or 
procedures  to  minimize  exposure, 
worker  responsibilities  and  options  to 
report  any  licensee  conditions  which 
may  lead  to  or  cause  a  violation  of 
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Commission  regulations,  and  individual 
radiation  exposure  reports  which  are 
available  to  him 

A  copy  of  the  fina!  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC-  Public  Document  Room, 
2120  L  Street,  NW  (lower  level). 
Washington.  DC,  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http;/,/ 
wwwnrcgov)  under  the  FedWorld 
collection  link  on  the  home  page  too! 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  lune 
11.  1998:  Erik  Godwin   Office  of 
Information  and  Regulatory  .affairs 
(3150-0044),  NEOB-U)202,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Comments  i,an  also  fw  submitted  by 
telephone  at  (202)  395-3084, 

The  NRC  Clearance  Officer  is  Brenda 
Jo,  Shelton,  301-41.5-7233 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  May  1998 

For  the  Nuclear  Regulatory  Commission, 
Brenda  |o,  Shelton. 

MRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Dot   9H^12527  Filed  5-11-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-017,  50-518,  and  72-8] 

In  the  Matter  of  Baltimore  Gas  Electric 
Company  (Calvert  Cliffs  Nuclear  Power 
Plant,  Units  1  and  2,  and  the 
Independent  Spent  Fuel  Storage 
Installation;  Order  Terminating  the 
Effectiver>ess  of  the  Approval  of  the 
Transfer  of  Licenses  tor  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  Nos.  1  and 
2  and  the  Independent  Spent  Fuel 
Storage  Installation 


Baltimore  C/as  and  Ele<.:tnc  Company 
(BGE)  IS  the  licensee  for  Calvert  Cliffs 
Nuclear  Power  Plant.  Unit  Nos   1  and  2 
and  the  associated  Independent  Spent 
Fuel  Storage  Installation  BGE  has  the 
exclusive  responsibility  for  the 
construction,  operation,  and 
maintenance  of  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos,  1  and  2  and  the 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI),  as  reflected  in 
Operating  License  Nos  DPR-53,  DPR- 
69  and  Material  License  No  SNM-2505, 
issued  on  [uly  31,  1974.  and  November 
30,  1976.  and  November  25,  1992. 
respectively,  by  the  U,S,  Nuclear 


Regulatory  Commission  (NRC)  The 
facilities  are  located  on  the  western 
shore  of  the  Chesapeake  Bay,  in  Calvert 
County.  Maryland. 

11 

By  Order  dated  October  18,  1996,  the 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  approved  the 
proposed  transfer  of  Operating  Licenses 
Nos  DPR-53  and  DPR-69  for  the 
Calvert  Cliffs  .Nuclear  Power  Plant, 
L'nits  1  and  2,  and  Material  License  No. 
SNM-2505  for  the  Caivert  Cliffs  ISFSI 
from  BGE  to  Constellation  Energy 
Corporation.  The  approval  was  given  in 
response  to  an  application  filed  b>  BGE 
dated  April  5,  1996,  for  consent  under 
Section  50  80  and  72,50  of  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
50,80  and  10  CFR  72,50)  By  its  terms, 
the  Order  of  0<:tober  18   1996.  would 
become  null  and  void  if  the  transfer  of 
the  licenses  was  not  consum.mated  by 
December  31,  1997.  unless  on 
application  and  for  good  cause  shown, 
such  date  was  extended  by  the 
Commission 

By  letter  dated  November  21,  1997. 
BGE  submitted  a  request  for  an 
extension  of  the  effectiveness  of  the 
Order  of  October  18, 1996  such  that 
approval  of  the  transfer  would  remain 
effective  until  December  31,  1998 
.According  to  this  submittal,  all  of  the 
necessary  regulatoiy  approvals  had  been 
obtained  to  permit  the  consummation  of 
the  merger  between  BGE  and  Potomac 
Electric  Power  Company,  resulting  in 
Constellation  Energy  Corporation  BGE 
asserted,  however,  that  the  Maryland 
and  District  of  Columbia  Public  Sei-vice 
Commissions  attached  conditions  to 
their  approvals  that  were  inconsistent 
with  the  respective  merger  approval 
applications  The  companies  proposing 
to  merge  filed  loint  requests  with  the 
Maryland  and  District  of  Columbia 
Commissions  fo."-  rehearing  of  their 
original  orders  approving  the  merger 
.^ct;ording  to  BGE,  an  inter\'enor  m  the 
Maryland  case  appealed  the  Maryland 
Commission's  Order  approving  the 
merger  to  the  Circuit  Court  in  Baltimore 
County,  and  this  appeal  delayed  the 
expected  merger  process  On  December 
1",  1997,  the  Commission  issued  an 
Order  providing  that  the  effectiveness  of 
the  Order  of  October  IB,  1996, 
approving  the  transfer  of  the  licenses 
described  herein  was  extended  such 
that  if  the  subiect  transfer  of  licenses 
was  not  consummated  by  December  31, 
1998,  the  Order  of  October  18    1996, 
would  become  null  and  void 

Bv  letter  dated  lanuary  30,  1998 
however,  BGE  informed  the  NRC  that  on 
December  18.  1997.  BGE  and  the 
Potomac  Electric  Power  Company 


(PEPCO)  mutually  agreed  to  terminate 
the  proposed  merger.  In  addition.  BGE 
and  PEPCO  requested,  in  light  of  the 
termination  of  the  merger,  that  approval 
of  the  transfer  of  licenses  be  canceled. 

Ill 

Upon  consideration  of  BGE's  letter 
dated  January  30.  1998,  and  the 
termination  of  the  proposed  merger,  the 
Commission  has  determined  that  the 
approval  of  the  transfer  of  the  licenses 
for  Calvert  Cliffs  Nuclear  Power  Plant. 
Unit  Nos.  1  and  2,  and  the  ISFSI.  should 
be  withdrawn.  Accordingly,  pursuant  to 
Sections  161b  and  IBli  of  the  Atomic 
Energy  Act.  as  amended,  42  U.S.C, 
§§  2201(b)  and  2201(i).  It  is  hereby 
ordered  that  the  approval  of  the  transfer 
of  the  licenses  described  herein  is 
immediately  withdrawn,  and  the  Orders 
dated  October  18. 1996.  and  December 
19.  1997  are  null  and  void. 

This  Order  is  effective  upon  issuance. 

For  further  details,  with  respect  to 
this  action,  see  the  letter  dated  January 
30,  1998,  from  BGE  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Celmar.  B..    ding.  2120  L  Street, 
NW.  VVasr.ing-.on.  DC,  and  at  the  local 
public  document  room  located  at  the 
Calvert  Cr,!,'\  library.  Prince 
Frederick   Ma  v. and  20678. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  April  199« 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Collins. 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

Carl  I   Papenello 

Director,  Office  o)  Nuclear  Material  Safety 

and  Safeguards 

|FR  Doc.  98-12524  Filed  5-11-98;  8:45  ami 

BILUNG  CODE  7Ba»-01-# 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  50-244} 

Rochester  Gas  and  Electnc 
Corporation:  Notice  of  Consioeration 
of  Issuance  of  Amendment  to  Pacinty 
Operating  License,  Proposed  No 
Significant  Hazards  Conside'-atio'- 
Determination,  and  Opportunity  ic  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DRP- 
18  issued  to  Rochester  Gas  and  Electric 
Corporation  (the  licensee)  for  operation 
of  the  R.E.  Ginna  Nuclear  Power  Plant 
located  in  Wavne  County,  New  York. 
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I'he  prupcised  anitfiitiinenl  wuulii 
revise  the  Cinna  Station  improved 
Technical  SpeciTications  (ITS)  to  reflect 
a  planned  modification  to  the  spent  hiel 
pool  (SFP)  storage  racks.  Spet:ifications 
associated  with  SFP  boron 
concentration,  fuel  assembly  storage, 
and  maximum  limit  on  the  number  of 
fuel  assemblies  which  can  be  stored  in 
the  SFP  would  be  revised. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  mvolves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Operation  of  Cinna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
prolMbility  or  consequences  of  an  accident 
previously  evaluated. 

The  design  basis  events  considered  for  the 
spent  fuel  pool  include  both  external  events 
and  postulated  accidents  in  the  pool.  The 
external  events  considered  are  tornado 
missiles  and  seismic  events.  The  evaluation 
of  the  postulated  impact  of  a  tornado  missile 
is  detailed  in  Sections  3.  4.  and  6  of 
Reference  1  (see  application  dated  March  31. 
1997).  The  structural  evaluation  indicates 
that  there  are  no  gross  distortions  of  the  racks 
or  any  adverse  effects  upon  plant  structures 
or  equipment.  The  radiological  consequences 
of  this  event  indicate  that  offsite  doses  are 
"well  within  '  the  10  CFR  100  limits. 

The  structural  evaluation  is  detailed  in 
Section  3  of  Reference  1  (see  application 
dated  March  31.  1997|  Current  state  uf  the 
art  methods  are  used  in  the  structural 
analysis  The  evaluation  of  the  storage  racks 
is  based  on  a  conservative  interpretation  of 
the  ASME  (American  Society  of  Mechanical 
Engineersl  Boiler  and  Pressure  Vessel  Code. 
The  evaluation  of  the  spent  fuel  pMX)l  is  based 
on  a  conservative  interpretation  of 
requirements  set  forth  in  the  American 
Concrete  Institute.  Code  Requirements  for 
Nuclear  Safety  Related  Concrete  Structures, 
and  American  Institute  of  Steel  Construction, 
Specification  for  Structural  Steel  Buildings. 
The  spent  fuel  storage  system  was  designed 
to  meet  all  applicable  structural  criteria  for 
normal  (Level  A),  upset  (Level  B).  and  faulted 


i.oi)ditK<ni  di  Jutined  in  .NL>Kl:.tj^- 
■:l'  IStandard  Review  PlanI  3  8  4, 
Appendix  D.  The  following  loadings  were 
considered:  dead  weight,  seismic,  thermal, 
stuck  fuel  assembly,  drop  of  a  fuel  assembly, 
and  tornado  missile  impiact.  Load 
combinations  were  jjerformed  in  accordance 
with  SRP  3  8.4,  Appendix  D.  Given  the 
evaluated  seismic  events,  the  changes  in  the 
final  position  of  the  racks  are  small  as 
compared  to  the  initial  position  prior  to  the 
seismic  event.  The  maximum  closure  of  gaps 
is  such  that  no  significant  changes  in  gaps 
results  during  any  single  seismic  event. 
Furthermore,  the  combined  gap  closures 
resulting  from  a  combination  of  5  OBEs 
(Operating  Basis  Earthquakes)  and  1  SSE 
(Safe  Shutdown  Earthquake)  show  that  there 
are  no  rack-to-rack  or  rack-to-wall  impacts. 
These  evaluations  conclude  that  under  these 
piostulated  events,  the  stored  fuel  assemblies 
are  maintained  in  a  stable,  coolabie  geometry, 
and  a  subcritical  configuration. 

As  described  in  the  bases  for  LCO 
(Limiting  Condition  for  OperationI  3.7  12  and 
3.7.13.  the  postulated  accidents  in  the  spent 
fuel  pool  are  divided  into  two  categories.  The 
first  are  those  involving  a  loss  of  cooling  in 
the  spent  fuel  pool.  The  thermal-hydraulic 
analysis  for  the  maximum  exjjected  decay 
heat  loads  is  described  in  Section  5  of 
Reference  1  Isee  application  dated  March  31, 
1997).  The  proposed  modification  does  not 
change  the  configuration  of  the  available 
sfient  fuel  cooling  systems,  the  limiting 
design  conditions  for  maximum  decay  heat 
load  which  occurs  during  a  full  core  offload, 
or  the  existing  requirement  to  maintain  [XX)1 
temperature  below  150  °F  Utilizing  the  three 
available  spent  fuel  cooling  systems.  Ginna 
Station  maintains  full  redundancy  during 
high  heat  load  conditions  The  decay  heat 
load  to  the  spent  fuel  pool  is  maintained 
within  the  capacity  of  the  operating  cooling 
system  by  appropriately  delaying  fuel  offload 
from  the  reactor.  Should  a  failure  occur  on 
the  operating  cooling  system,  the  resulting 
heat  rates  allow  sufficient  time  to  place  a 
standby  cooling  system  in  service  before  the 
pool  design  limit  temperature  is  exceeded. 
Increases  in  spent  hiel  pool  temperature, 
with  the  corresponding  decrease  in  water 
density  and  void  formation  from  boiling,  will 
result  in  a  decrease  in  reactivity  due  to  the 
decrease  in  moderation  effects.  In  addition, 
the  analysis  demonstrates  that  the  storage 
rack  geometry  and  required  fuel  storage 
configurations  result  in  a  k«fr  (less  than  or 
equal  to|  .95  assuming  no  soluble  boron 
allowing  for  the  potential  of  makeup  to  the 
fiool  with  unborated  water  if  credit  is  taken 
in  Region  2  for  minimal  availability  of 
borafiex  panels  installed  on  the  storage  rack. 
(Note  that  concerns  with  boraflex 
degradation  are  discussed  later  in  this 
evaluation). 

The  second  category  is  related  to  the 
movement  of  fuel  assemblies  and  other  loads 
above  the  spent  fuel  pool.  The  limiting 
accident  with  respect  to  reactivity  is  the  fuel 
handling  accident  which  is  analyzed  in 
Section  4  of  Reference  1  (see  application 
dated  March  31,  1997|  For  both  the 
incorrectly  transferred  fuel  assembly  (placed 
in  an  unauthorized  location)  or  a  dropped 
fuel  assembly,  the  positive  reactivity  effects 


resulting  are  ortset  Dy  ttie  negative  reactivity 
from  the  required  minimum  soluble  boron 
concentration.  The  resulting  kc/r  is  shown  to 
be  less  than  0.95  if  credit  is  taken  in  Region 
2  for  minimal  availability  of  boraflex  pianels 
installed  on  the  storage  racks.  The 
radiological  consequences  of  a  fuel  assembly 
drop  remain  as  described  in  Section  15.7.3  of 
the  UFSAR  (updated  final  safety  analysis 
report)  and  as  discussed  in  Section  6  of 
Reference  1  (see  application  dated  March  31. 
1997|.  Loads  in  excess  of  a  fuel  assembly  and 
its  handling  tool  are  administratively 
prohibited  from  being  carried  over  spent  fuel. 
There  are  no  changes  anticipated  for  either 
the  fuel  handling  equipment  of  the  auxiliary 
building  overhead  crane  due  to  the  propiosed 
modification  to  the  fuel  storage  racks.  The 
modification  is  scheduled  for  the  Year  1998 
to  be  p>erformed  while  Ginna  Station  is 
operating.  Movement  of  heavy  loads  around 
the  spent  fuel  pool  are  controlled  by  the 
requirements  of  NUREG-0612  and  the 
regulatory  guidelines  set  forth  in  NRC 
Bulletin  96-02  (see  Section  3  of  Reference  1 
(see  application  dated  March  31.  1997)). 
Sfwnt  fuel  casks  and  storage  racks  (during 
removal  and  installation)  will  be  moved 
using  the  auxiliary  building  crane  and  lifting 
attachments  satisfying  the  single  failure  proof 
criteria  of  NUREG-0554,  obviating  the  need 
to  determine  the  consequences  for  this 
accident. 

Due  to  boraflex  degradation  within  the 
spent  fuel  pool,  credit  must  be  temporarily 
taken  for  soluble  boron  to  maintain  k^  (less 
than  or  equal  to)  0.95.  There  is  no  increase 
in  the  probability  of  a  loss  of  spent  fuel  pool 
cooling  or  fuel  handling  accident  as  a  result 
of  crediting  soluble  boron.  The  spent  fuel 
pool  is  normally  maintained  at  a  boron 
concentration  level  greater  than  that 
proposed,  including  during  fuel  movement 
Therefore,  there  is  no  effect  on  plant  systems 
or  spent  fuel  p)ool  activities  than  which  are 
currently  in  effect.  The  proposed  boron 
concentration  level  is  also  equivalent  to  that 
required  by  LCO  3.9.1  during  MODE  6  such 
that  no  boron  dilution  event  is  exf)ected  to 
occur  within  the  pool  during  refueling 
operations  when  the  reactor  coolant  system 
and  sp>ent  fuel  pool  are  hydraulically 
coupled. 

Crediting  soluble  boron  does  not  increase 
the  consequences  of  an  accident.  As 
described  in  the  bases  for  LCO  3.7.12. 
increases  in  spent  fuel  pool  temperature, 
with  the  corresponding  decrease  in  water 
density  and  void  formation  from  boiling,  will 
generally  result  in  a  decrease  in  reactivity 
due  to  the  decrease  in  moderation  effects. 
The  only  exception  are  temp>erature  bands 
where  positive  reactivity  is  added  as  a  result 
of  the  high  boron  concentration.  This  effect 
is  bounded  by  the  reactivity  added  as  a  result 
of  a  misloaded  fuel  assembly  With  respect  to 
the  more  limiting  dropped  fuel  assembly 
accidents,  boraflex  neutron  absorber  panels 
were  originally  assumed  in  the  criticality 
analysis.  Requiring  a  high  concentration  of 
soluble  boron  in  place  of  boraflex  panels 
ensures  that  the  sp>ent  fuel  pool  remains 
subcritical  with  k«fr  (less  than  or  equal  to) 
0.95  for  these  accidents  Fuel  assembly 
movement  will  continue  to  be  controlled  in 
accordance  with  plant  procedures  and  LCO 
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3.7.13  which  specifies  limits  on  fuel 
assembly  storage  locations   Periodic 
surveillances  of  boron  concentration  will  be 
required  every  7  days  with  level  verified 
every  7  days  during  fuel  movement  per  LCO 
3.7  11.  Due  to  the  large  inventory  within  the 
spent  fuel  |x>ol,  dilution  of  the  soluble  boron 
within  the  pool  is  very  unlikely  without 
being  detected  by  operations  p>ersonnel 
during  auxiliary  operator  rounds  or  available 
level  detection  systems.  There  is  also  a  large 
margin  between  the  required  boron 
concentration  to  maintain  the  pool 
subcritical  k^rr  [less  than  or  equal  to)  0.95  and 
the  proposed  value  (approximately  900  ppm). 
Based  on  the  above,  it  is  concluded  that  the 
profxjsed  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
any  accident  previously  analyzed. 

2.  Operation  in  accordance  with  the 
proposed  changes  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  modification  does  not  alter 
the  function  of  any  system  associated  with 
spent  fuel  handling,  cooling  or  storage.  The 
proposed  changes  do  not  involve  a  different 
type  of  equipment  or  changes  in  methods 
governing  normal  plant  operation  The 
additional  restrictions  placed  on  the 
acceptable  storage  lcx:ations  for  spent  fuel  are 
consistent  with  the  tvpe  of  restriction  that 
previously  existed.  The  potential  violation  of 
these  restrictions  (incorrectly  transferred  fuel 
assembly)  are  analyzed  as  discussed  above 
The  rerack  design,  analysis,  fabrication,  and 
installation  meet  all  ihe  appropriate  NRC 
regulatory  requirements  and  appropriate 
industry  codes  and  standards 

Crediting  soluble  boron  within  the  spent 
fuel  pool  m  place  of  boraflex  neutron 
absortjer  panels  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  since  the  spent  fuel  pool  is  normally 
maintained  with  high  boron  concentrations 
Assuming  a  boron  dilution  event  to  the  level 
required  to  reach  k,ff  [less  than  or  equal  to] 
0.95  conditions  withm  the  sp)ent  fuel  jx>ol 
would  require  either  cnerfill  of  the  pool  or 
acontrolle(i  feed  and  bleed  process  with 
unborated  water   In  both  cases,  greater  than 
105.000  gallons  of  unborated  water  would  be 
required  to  reach  k,ff  >  0.95  There  is  no 
source  of  unborated  water  of  this  size 
available  to  reach  the  spent  fuel  pool  under 
procedural  control  or  via  a  pipte  break  other 
than  a  fire  water  system  pipe  break  or  SVV 
leak  through  the  spent  fuel  pcjol  heat 
exchangers   However,  the-'e  are  numerous 
alarms  available  within  the  control  room  to 
indicate  this  condition  including  high  sp)ent 
fuel  pool  water  level  and  sump  pump 
actuations  within  the  residual  heat  removal 
pump  pit  (lowest  location  in  the  .Auxiliary 
Building).  Auxiliary  operators  also  perform 
regularly  scheduled  tours  within  the 
Auxiliary  Building  This  provides  sufficient 
time  to  terminate  the  event  such  that  there 
is  no  credible  spent  fuel  pool  dilution 
accident. 

Based  on  the  above,  the  change  does  not 
create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  pro(>osed  changes  does 


not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  Licensing  Ref>ort  enclosed  as 
Reference  1  (see  application  dated  .March  31, 
1997]  addresses  the  following  considerations: 
nuclear  criticality.  thermal-hydraulic,  and 
mechanical,  material,  and  structural.  Results 
of  these  evaluations  demonstrate  that  the 
changes  associated  with  the  spent  fuel 
reracking  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  as 
summarized  below: 

Nuclear  Criticality 

The  established  regulatory  acceptance 
criterion  is  that  k,ff  be  less  than  or  equal  to 
0.95,  including  all  uncertainties  at  the  95/95 
probability/confidence  level,  under  normal 
and  abnormal  conditions.  The  methodology 
used  in  the  evaluation  meets  NRC 
requirements,  and  applicable  industry  codes, 
standards,  and  sf>ecifications  with  credit 
taken  in  Region  2  for  the  previously  installed 
boraflex  panels.  In  addition,  the  methodology 
has  been  reviewed  and  approved  by  the  NRC 
in  recent  nuclear  criticality  evaluations. 
Specific  conditions  which  were  evaluated 
include  misloading  of  a  fuel  assembly  drop 
of  a  fuel  assembly  (shallow,  deep  drops,  and 
side  drops),  pool  water  temperature  effects, 
and  movement  of  racks  due  to  seismic 
events.  Results  described  in  Section  4  of 
Reference  1  (see  application  dated  March  31, 
19971  document  that  the  criticality 
acceptance  criterion  is  met  for  all  normal  and 
abnormal  conditions. 

Thermal-Hydraulic 

Conservative  methods  and  assumptions 
have  been  used  tO  caicuiate  the  maximum 
temperature  of  the  fuel  and  the  increase  of 
the  bulk  pool  vvater  tempverature  in  the  spent 
fuel  pool  under  normal  and  abnormal 
conditions  The  methodology  for  performing 
the  thermal-hydraulic  evaluation  meets  NRC 
regulatory  requirements  Results  from  the 
thermal-hvdraulic  evaluation  show  that  the 
maximum  temperature  at  the  hottest  fuel 
assembly,  intact  or  consolidated  canister,  is 
less  than  the  temperature  for  nucleate  boiling 
condition  The  effects  of  cell  blockage  on  the 
maximum  temperature  of  intact  fuel  and 
consolidated  canisters  were  evaluated. 
Results  described  in  Section  5  of  Reference 
1  [see  application  dated  March  31   1997] 
show  that  adequate  cooling  of  the  intact  or 
consolidated  fuel  is  assured,  in  all  cases,  the 
existing  spent  fuel  pool  cooling  system  will 
maintain  the  bulk  pool  temperature  at  or 
below  150  'F  by  delaying  core  offload  from 
the  reactor. 

Mechanical,  Material,  and  Structural 

The  primary  safety  function  of  the  spent 
fuel  pool  and  the  racks  is  to  maintain  the 
spent  fuel  assemblies  in  a  safe  configuration 
through  all  normal  and  abnormal  loads. 
Abnormal  loadings  which  have  been 
considered  in  the  evaluation  are:  seismic 
events,  the  drop  of  a  fuel  assembly,  the 
impact  of  a  tornado  missile,  a  stuck 
assembly,  and  the  drop  of  a  heavy  load.  The 
mechanical,  material,  and  structural  design 
of  the  new  spent  fuel  racks  is  in  accordance 
with  NRC  regulatory  requirements  (including 
the  NRC  OT  Position  dated  April  14, 1978. 
[NRC  letter  to  all  power  reactor  licensees 


dated  April  14. 1978|  and  addendum  dated 
lanuary  IS.  1979),  and  applicable  industry 
standards.  The  rack  materials  are  compatible 
with  the  sp)ent  fuel  f)ool  environment  and 
fuel  assemblies.  The  material  used  as  a 
neutron  absorber  (borated  stainless  steel)  has 
been  approved  by  the  American  Society  for 
Testing  and  Materials  (ASTM),  and  licensed 
previously  by. the  NRC  for  use  as  a  neutron 
absorber  at  Indian  Point  3.  Indian  Point  2. 
and  Millstone  2.  The  structural  evaluation 
presented  in  Section  3  of  Reference  1  (see 
application  dated  March  31,  1997) 
documents  that  the  tipping  or  sliding  of  the 
free-standing  racks  will  not  result  in  rack-to- 
rack  or  rack-to- wall  impacts  during  seismic 
events.  The  spent  fuel  assemblies  will  remain 
intact  and  the  criticality  criterion  of  krtr  [less 
than  or  equal]  to  0.95  is  met  if  credit  is  taken 
in  Region  2  for  previously  installed  boraflex 
panels 

Soluble  boron  within  the  spent  fuel  pool 
provides  a  significant  negative  reactivity 
such  that  kcff  is  maintained  [less  than  or 
equal  to)  0.95.  The  proposed  surveillance 
frequency  will  ensure  that  the  necessary 
boron  concentration  is  maintained  A  boron 
dilution  event  which  would  remove  the 
soluble  t)oron  from  the  pool  has  been  shown 
to  not  be  credible 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  filial 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration  The  final 
determination  wtH  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
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Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  CXZ  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North.  11545  Rqckville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 
The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  11,  1998.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 

f)roceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commissions  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Rochester 
Public  Library.  115  South  Avenue, 
Rochester.  New  York  14610.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2  714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  pro<;eeding  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  ( 1 )  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petilioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 


also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party 

Those  permitted  to  intervene  become 

f)arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take     . 
place  after  issuance  of  the  amendment. 


If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  and  to 
Nicholas  S.  Reynolds.  Winston  & 
Strawn.  1400  L  Street.  NW.. 
Washington.  DC  20005.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  {petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  31.  1997, 
supplemented  June  18,  1997,  October 

10.  1997.  October  20.  1997.  November 

11,  1997.  December  22.  1997.  January 
15.  1998.  January  27.  1998.  March  30, 
1998.  April  23,  1998.  and  April  27. 
1998.  which  are  available  for  public 
inspection  at  the  Commissions  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Rochester  Public  Library, 
115  South  Avenue,  Rochester,  New 
York  14610.  This  notice  supersedes  the 
March  31.  1997.  application  published 
on  April  30.  1997  (62  FR  23502)  in  its 
entirety. 

Dated  at  Rockville,  Maryland,  this  day  of 
May  1998 

For  the  Nuclear  Regulatory  Commission. 

Guy  S.  Vissing, 

Senior  Project  Manager.  Project  Directorate 
I-l.  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
jFR  Doc.  98-12526  Filed  5-11-98;  8:45  am) 

BILLING  CODE  TSBO-OI-P 


Federal  Register   \ol.  63.  No.  91    Tuesday.  May  12.  1998/Notices 


2S217 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  101st 
meeting  on  June  10-12,  1998.  in  Room 
T-2B3,  11545  Rockville  Pike,  Rockville, 
Mar>'land. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

On  June  10  and  11,  1998,  8:30  A.M. 
until  6:00  P.M.,  the  Committee  will 
discuss  the  following: 

A.  Near-Field  Environment  and 
Performance  of  Engineered  Barriers. — 
The  Committee  will  conduct  a  two-day 
working  group  session  entitled,  "Near- 
Field  Environment  and  the  Performance 

'of  Engineered  Barriers  in  the  Yucca 
Mountain  Repository."  The  participants 
will  be  scientists  and  engineers  from  a 
variety  of  governmental,  academic. 
private,  and  other  organizations  who 
will  focus  on  conditions  and  processes 
that  may  occur  inside  the  disposal  drifts 
of  the  proposed  mined  geological 
repository. 

On  June  12,  1998,  8:30  A.M.  until  4:00 
P.M.,  the  Committee  will  discuss  the 
following  topics: 

B.  Meeting  with  Industry 
Representative. — The  Committee  will 
discuss  with  Mr.  Ralph  Beedle.  Senior 
Vice  President,  Nuclear  Energy  Institute, 
the  ACNWs  December  23,  1997.  letter 
to  the  NRC  Chairman  titled.  "1998 
Strategic  Plan  and  Priority  Issues  for  the 
Advisory  Committee  on  Nuclear 
Waste." 

C.  Meeting  with  \'RC's  Director, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards — The  Com.^llttee  will  meet 
with  the  Director  to  discuss  recent 
developments  within  the  division  such 
as  developments  at  the  Yucca  Mountain 
project,  rules  and  guidance  under 
development,  available  resources  and 
other  items  of  mutual  interest 

D.  Election  of  ACXW  Officers.— The 
Committee  will  elect  the  Chairman  and 
Vice  Chairman  for  the  ACNW  for  a  1- 
year  term  beginning  July  1.  1998 
through  June  30,  1999. 

E.  Prepare  for  Next  Meeting  with  the 
Commission. — The  Committee  will 
prepare  for  its  next  briefing  with  the 
Commission.  The  Committee  is 
scheduled  to  discuss  items  of  mutual 
interest  with  the  Commission  on  July 
21,  1998.  (tentative) 

F.  Preparation  of  ACNW  Reports.— 
The  Committee  will  discuss  planned 
reports,  including:  the  staffs  plans  to 


review  DOE's  \  labilitv  .Assessment,  the 
total  systems  sensitivity  analysis  and 
other  topics  discussed  during  this  and 
previous  meetings  as  the  need  arises. 

G.  Committee  Activities  Future 
Agenda — The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members. 

H.  Miscellaneous — The  Committee 
will  discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  organizational  activities 
and  complete  discussion  of  matters  and 
specific  issues  thai  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
September  2.  1997  (62  P"R  46382).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  rnav  be  asked  only  by 
members  of  the  Committee,  its  ' 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  Acting  Chief.  Nuclear  Waste  Branch, 
Mr  Howard  1  Larson,  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Cnairman  Information 
regarding  the  time  to  be  set  aside  for 
taking  pictures  may  be  obtained  by 
contacting  the  Acting  Chief  Nuclear 
Waste  Branch,  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  m.eeting,  persons 
planning  to  attend  should  notify  Mr. 
Larson  as  to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  bv  contacting  Mr.  Howard  J. 
Larson.  .Acting  Chief  Nuclear  Waste 
Branch  (telephone  301/415-6805), 
between  8  00  A.M.  and  5:00  P.M.  EDT. 

.ACNW  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  reviewing 
on  the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 


Dated:  May  b.  lyyb 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FRDo,    'J^   -r529  Filed  5-11-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Meeting 

AGENCIES:  Nuclear  Regulatory 
Commission  and  Environmental 
Protection  Agency. 

action:  Notice  of  public  meeting  of  the 
Interagency  Steering  Committee  on 
Radiation  Standards 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  host  a  meeting 
of  the  Interagency  Steering  Committee 
on  Radiation  Standards  (ISCORS)  in 
Rockville,  Maryland.  The  purpose  of 
ISCORS  is  to  foster  early  resolution  and 
coordination  of  regulatory  issues 
associated  with  radiation  standards. 

Agencies  represented  on  ISCORS 
include  the  U.S.  Nuclear  Regulatory 
Commission,  U.S.  Environmental 
Protection  Agency,  U.S.  Department  of 
Energy,  U.S.  Department  of  Defense, 
U.S.  E)epartment  of  Transportation,  the 
Occupational  Safety  and  Health 
Administration  of  the  U.S.  Department 
of  Labor,  the  U.S.  Etepartment  of  Health 
and  Human  Ser\'ices.  and  any  successor 
agencies.  The  Office  of  Science  and 
Technology  Policy,  the  Office  of 
Management  and  Budget,  and  a  State 
representative  are  observers  at  meetings. 

The  objectives  of  ISCORS  are  to:  (1) 
facilitate  a  consensus  on  allowable 
levels  of  radiation  risk  to  the  public  and 
workers;  (2)  promote  consistent  and 
scientifically  sound  risk  assessment  and 
risk  management  approaches  in  setting 
and  implementing  standards  for 
occupational  and  public  protection  from 
ionizing  radiation;  (3)  promote 
completeness  and  coherence  of  Federal 
standards  for  radiation  protection;  and 
(4)  identify  interagency  radiation 
protection  issues  and  coordinate  their 
resolution. 

ISCORS  meetings  include 
presentations  by  the  chairpersons  of  the 
subcommittees  and  discussion  of 
current  radiation  protection  issues. 
Committee  meetings  normally  involve 
pre-decisional  intra-govemmental 
discussions  and,  as  such,  are  normally 
not  open  for  observation  by  members  of 
the  public  or  media.  However,  for  the 
June  11  meeting,  all  interested  members 
of  the  public  are  invited  to  attend  the 
meeting. 
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DATE:  rht)  nititjtiiig  will  bv  held  from 

9:30  am  to  noon  on  Thursday.  June  11. 

1998. 

A0ORES3:  The  meeting  will  be  held  in 

th«  N'KC  auditorium  at  Two  White  Flint 

North.  11545  Rockville  Pike,  Rockville, 

Maryland 

Summaries  of  previous  ISCORS 
meetings  are  available  at  the  NRC's 
Public  Document  Room,  2120  L  Street. 
NW  (Lower  Level).  Washington.  DC 
20555:  telephone  202-634-3273;  fax 
202-634-3343 

fOR  FURTHER  INFORMATION.  CONTACT: 
Dommick  Orlando,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  telephone  301- 
415-6749.  fax  301-415-5398.  E-mail: 
DAOeNRCGOV 
iU^nAKNTARY  information:  Visitor 

f larking  around  the  NRC  building  is 
imited:  however,  the  workshop  site  is 
located  adjacent  to  the  White  Flint 
Metro  Station  on  the  Red  Line.  Seating 
for  the  public  will  be  on  a  Hrst-come. 
first-served  basis. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  May  1998 

For  the  Nuclear  Regulatory  Commission. 
Jokn  W.N.  Mickey, 

Chief.  Low  Level  Waste  and  Decommissioning 
Protects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards 
IFRDoc  9*-12525  Filed  5-11-98;  8  45  ami 
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COMMlS-SiCN 

Advisory  Committee  on  Reactor 

Safftcjujirfis  Sub<  o'Timittee  Meeting  on 
Mater  <)is  ,1,-3  MficiWargy,  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Materials 
and  Metallurgy  will  hold  a  meeting  on 
June  1.  1998,  Room  T-2B3,  11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Monday,  fune  1.  1998 — 1:30  p.m.  until 

the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
NRC  staffs  concerns  regarding  the 
changes  to  Class  1,2,  and  3  piping 
system  design  requirements  contained 
in  the  1994  Addenda  of  Section  III  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code,  and  the  status  of  resolution  of 
these  concerns  by  the  ASME  Special 
Working  Group  on  Seismic  Rules.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 


tat-ts.  and  to  formulate  proposed 

Stositions  and  actions,  as  appropriate, 
or  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman,  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  tiie 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  the  ASME  Special  Working  Group 
on  Seismic  Rules,  and  other  interested 
persons  regarding  this  review 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  ind 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefore,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr 
Noel  F.  Dudley  (telephone  301/415- 
6888)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated  Mdv  6  1998. 
Said  Dui  ti .  s  m  d  hi  v  , 
Chief  Nucleof  Reactors  Branch. 
IFRDoc  98-12530  Filed  5-11-98;  8:45  ami 
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Advisory  Commitlee  on  Reactor 
Sjteqjards.  Subcornmittee  Meeting  on 
P\anpinq  and  Procedures,  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
June  2,  1998,  Room  T-2B1,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  excejAion  of 


a  portion  that  may  be  closed  pursuant 
to  5  use.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  fune  2.  1998— 12:00  Noon— 
1:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS.  The  purpoM 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Sub<:ommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  re(C)rdings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  b*^  asked  only 
by  members  of  the  Sub(  ommittee.  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ,\CRS  staff  person  named 
below  five  days  prior  to  t.he  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated  May  5. 1998. 
Sam  Duraiswamy, 
Chief.  Nuclear  Reactors  Branch. 
(FR  Doc  98-12531  Filed  5-11-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commitlee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  June  2  1998.  Room  T-2B3 
11545  Rockville  Pike,  Rockville, 
Maryland 

Portions  of  the  meeting  will  be  closed 
to  public  attendance  to  discuss  General 
Electric  Companv  proprietary 
information  pursuant  to  5  U.S.C. 
552b(c)(4) 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday,  fune  2.  1998 — 830  a.m.  until 

the  conclusion  of  business 

The  Subcommittee  will  review  the 
General  Electric  Con^.panv  extended 
power  uprate  plan  for  operating  BWRs 
and  the  lead-plant  (Monticello  Nuclear 
Generating  Plant)  power  uprate 
application.  The  purpose  of  this  meeting 
is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate  for  deliberation 
by  the  full  Committee 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  a\ailabie  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  mav  he  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  bv  and  hold  discussions 
with  representatives  of  the  General 
Electric  Company,  the  Northern  States 
Power  Company,  the  NRC  staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 


oral  statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer.  Mr 
Paul  .\  Boehnen  (telephone  301 '415- 
8065)  betyveen  "30  a.m.  and  4  15  p  m 
lEDT)-  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  aDo\f 
named  individual  one  or  two  working 
davs  prior  to  the  meeting  to  be  advised 
of  anv  potential  changes  to  the  agenda. 
etc,  that  may  have  occurred. 

Dated   Ma\  fi   1QQ8 
Sam  DuraLswaray. 
Chief.  Nuclear  Reactors  Branch. 
IFRDoc   98-1  2  S3  2  Filed  5-11-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sutxommittee  Meeting  on 
Safety  Research  Program;  Notice  of 
Meeting 

The  .^CRS  Si:b(  ommittee  on  Safety 
Research  Program  will  hold  a  meeting 
on  June  1,  1998,  Room  T-2B3,  11545 
Rockville  Pike.  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Monday.  June  1.  1998—8:30  a.m.  until 

12:30  p.m. 

The  Subcommittee  yvill  discuss 
SECY-98-076.  "Core  Research 
Capabilities,"  and  related  matters.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  .ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
anv  of  Its  consultants  yvho  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting 

The  Subt:ommittee  yvill  then  hear 
presentations  bv  and  hold  discussions 


With  representaV:yes  ot  tne  .NRl.  siafi,  us 
consultants,  ar.d  otner  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Dr  Medhat  EI- 
Zeftawy  (telephone  301/415-6889) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  May  6.  1998. 
Sam  Duraiswamy, 

Chief  Nuclear  Reactors  Bmnch 
rp  n,-,-   QR   ■12533  Filed  5-11-98;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection:  Cornme'-t 
Request;  Investigations  Forms  41- 

agency:  U.S.  Office  of  Personnel 

Management. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (Title 
44,  U.S.  Code.  Chapter  35).  this  notice 
announces  that  0PM  intends  to  submit 
to  the  Office  of  Management  and  Budget 
(0MB)  a  request  for  reclearance  offour 
information  collections  and  solicit 
comments  on  them.  0PM  uses  these 
forms  to  request  information  by  mail  for 
use  in  OPM  investigations.  These 
investigations  are  conducted  to 
determine  suitability  for  Federal 
employment  and/or  the  ability  to  hold 
a  security  clearance  as  prescribed  in 
Executive  Orders  10450,  12968  and 
10577  (5  CFR  Part  V)  and  5  U  S  C.  3301. 

INV  Form  41,  Investigative  Request 
for  EmfJloyment  Data  and  Supervisor 
Information,  is  sent  to  former  employers 
and/or  supervisors. 

INV  Form  42,  Investigative  Request 
for  Personal  Information,  is  sent  to 
references. 

INV  Form  43,  Investigative  Request 
for  Educational  Registrar  and  Dean  of 
Students  Record  Data,  is  sent  to 
educational  institutions. 

INV  Form  44.  Investigative  Request 
for  Law  Enforcement  Data,  is  sent  to 
local  law  enforcement  agencies. 

Based  upon  current  usage  it  is 
estimated  that  1,609,000  individuals 
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will  respond  diutudilv  I  rru.uuu  to  INV 
Form  41.  412.000  to  INV  Form  42; 
98.000  to  INV  Fonn  43;  and  329.000  to 
INV  Form  44)  with  each  response 
requiring  approximately  5  minutes.  The 
total  burden  requested  is  134.083  hours. 
Comments  are  particularly  invited  on: 
—Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 
— Whether  our  estimate  of  the  public 
burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and 
— Ways  in  which  we  can  minimize  the 
burden  of  collection  of  information  on 
those  who  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology 
To  obtain  copies  of  this  proposal 
please  contact  fames  M.  Farron  at  (202) 
418-3208  or  by  E-mail  to 
jmfarron@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
Submit  comments  on  this  proposal  to 
Richard  A.  Ferris.  Associate  Director, 
US  Office  of  Personnel  Management. 
Room  5416.  1900  E  Street.  NW  . 
Washington.  DC  20415. 

US.  Office  of  Personnel  Management. 

|uiic8  R.  Lachance. 

Director 

(FRDot;  98-12443  Filed  5-11-98;  8:45  am) 
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OFFICE  OF  PERSONNEL 

MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

.Management. 

ACTION:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B.  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI.  Exceptions  from 
the  Competitive  Service 
FOR  FURTHER  INFORMATION  COffTACT: 
Patricia  H.  Paige.  Staffing  Reinvention 
Office.  Employment  Service  (202)  606- 
0830. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  April  10.  1998  (63  FR 
17904).  Individual  authorities 


estaDUsIieU  or  revokua  unaer  :)cneuuies 
A  and  B  and  established  under 
Schedule  C  between  March  1.  1998.  and 
March  31.  1998.  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  )une  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  March 
1998 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  March 
1998. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  March  1998: 

Department  of  Agriculture 

Chief  of  Staff  to  the  Administrator, 
Risk  Management  Agency.  Effective 
March  4.  1998. 

Confidential  Assistant  to  the 
Administrator.  Farm  Service  Agency. 
Effective  March  4.  1998. 

Special  Assistant  to  the  Chief.  Natural 
Resources  Conservation  Service. 
Effective  March  12.  1998 

Confidential  Assistant  to  the  Deputy 
Secretary.  Effective  March  17.  1998. 

Confidential  Assistant  to  the 
Administrator.  Foreign  Agricultural 
Service.  Effective  March  26.  1998. 

Department  of  Defense  (DODI 

Speechwriter  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
March  6.  1998 

Speechwriter  to  the  Assistant 
Secretary  of  Defense  for  Public  Affairs. 
Effective  March  10.  1998. 

Staff  Assistant  to  the  Special  Assistant 
for  White  House  Liaison.  Effective 
March  10.  1998. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
March  19.  1998. 

Staff  Specialist  to  the  Deputy 
Assistant  Secretary  (Asian  and  Pacific 
Affairs).  Effective  March  23.  1998. 

Department  of  the  Air  Force  (DOD) 

Secretary  Assistant  to  the  Under 
Secretary  of  the  Air  Force.  Effective 
March  10.  1998. 

Department  of  the  Army  (DOD) 

Personal  and  Confidential  Assistant  to 
the  Under  Secretary  of  the  Army. 
Effective  March  ll!  1998. 

Department  of  the  Navy  I  DOD) 

Staff  Assistant  to  the  Under  Secretary 
of  the  Navy.  Effective  March  10. 1998. 


Department  of  Commerce 

Speechwriter  to  the  Assistant  to  the 
Secretary  and  Director.  Office  of  Policy 
and  Strategic  Planning.  Effective  March 
2.  1998. 

Confidential  Assistant  to  the  Director, 
Secretariat  Staff  Effective  March.2. 
1998. 

Deputy  Director.  Office  of  Public 
Affairs  to  the  Director,  Office  of  Public 
Affairs.  Effective  March  6,  1998. 

Director.  Office  of  Business  Liaison  to 
the  Secretary  of  Commerce.  Effective 
March  9.  1998. 

Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
March  13.  1998. 

Department  of  Education 

Special  Assistant  to  the  Special 
Advisor  to  the  Secretary.  Effective 
March  10.  1998. 

Special  Assistant  to  the  Senior 
Advisor  to  the  Secretary  (Director. 
America  Reads  Challenge).  Effective 
March  11.  1998. 

Sp>ecial  Assistant  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  March  17.  1998. 

Department  of  Energy 

Briefing  Book  Coordinator  to  the 
Director.  Scheduling  and  Logistics. 
Effective  March  4.  1998. 

Special  Assistant  to  the  Secretary  of 
Energy.  Effective  March  4.  1998. 

Special  Assistant  to  the  Director, 
Office  of  Energy  Research.  Effective 
March  6.  1998.' 

Special  Assistant  to  the  Associate 
Deputy  Secretary  for  Field  Management. 
Effective  March  10.  1998. 

Special  Assistant  to  the  Director, 
Office  of  Civilian  Radioactive 
Management.  Effective  March  26,  1998. 

Special  Assistant  to  the  Assistant 
Secretary  for  Human  Resources  and 
Administration.  Effective  March  30. 
1998. 

Department  of  Health  and  Human 
Services 

Confidential  Assistant  to  the  Deputy 
Chief  of  Staff.  Effective  March  11.  1998. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Legislation. 
Effective  March  26.  1998. 

Special  Assistant  to  the  Assistant 
Secretary  for  Aging.  Effective  March  27, 
1998. 

Department  of  Housing  and  Urban 
Development 

Staff  Assistant  to  the  Director.  Office 
of  Special  Programs.  Effective  March  2. 
1998. 

Special  Assistant  to  the  Assistant 
Deputy  Secretary  for  P'ield  Policy  and 
Management.  Effective  March  6,  1998. 


Federal  Register 'Vol.  63,  No.  91 'Tuesday,  Mav  12,  1998    Notices 


26221 


Department  of  the  Interior 

Special  .Assistant  to  the  Director, 
Congressional  and  Legislative  Affairs, 
Effective  March  30,  1998, 

Department  of  Justice 

Confidential  .Assistant  to  the  Assistant 
.Attorney  General  for  Civil  Rights 
Division.  Effective  March  6,  1998. 

Special  Assistant  to  the  Assistant 
.A.ttomey  General,  Environment  and 
Natural  Resources  Division,  Effective 
March  13.  1998 

Department  of  Labor 

Special  Assistant  to  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training.  Effective  March  10,  1998 

Director  of  Intergovernmental  Affairs 
to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  March  10,  1998 

Executive  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  Standards.  Effective  March  10, 
1998 

Sp>ecial  Assistant  to  the  Director. 
Director,  Women's  Bureau.  Effective 
March  18.  1998. 

Special  Assistant  for  Public  Affairs  to 
the  Assistant  Secretary,  Employment 
Standards  Administration.  Effective 
March  26,  1998, 

Department  of  State 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Bureau  of  Public 
Affairs,  Effective  March  5,  1998 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary,  Bureau  of  Admmistration 
Effective  March  5,  1998 

ForeigB  Affairs  Officer  to  the  Deputy 
Chief  of  Protocol.  Effective  March  18. 
199« 

Senior  Advisor  to  the  Under  Secretary 
for  Economic,  Business  and  Agricultural 
Affairs.  Effective  March  25,  1998. 

Department  of  Transportation 

Director  of  Intergovernmental  and 
Congressional  Affairs  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration.  Effective 
March  23,  1998. 

White  House  Liaison  to  the  Chief  of 
Staff  Effective  March  24,  1998. 

Special  Assistant  to  the  Assistant  to 
the  Secretary  and  Director  of  Public 
Affairs,  Effective  March  25,  1998 

Scheduling/ Advance  Assistant  to  the 
Director  of  Scheduling  and  Advance, 
Effective  March  27,  1998, 

Department  of  the  Treasury 

Assistant  to  the  Commissioner, 
Internal  Revenue  Service  Effective 
March  6.  1998. 


Equal  EmploMvent  Opportunity 
Commission 

.Mtomey  .Advisor  to  the  General 
Counsel,  Effective  March  30   1998. 

Federal  Communications  Commission 

,A,ssociate  Chief,  Office  of  Public 
Affairs  to  the  Chief,  Office  of  Public 
Affairs,  Effective  March  4.  1998 

Satjonal  Transportation  Safety  Board 

Special  Assistant  to  the  Director, 
Office  of  Government,  Public,  and 
Familv  Matters  Effective  March  26, 
1998,' 

Office  of  Personnel  Managemem 

Special  Assistant  to  the  Director, 
Office  of  Personnel  Management 
Effective  March  17.  1998 

Securities  and  Exchange  Commission 

Confidential  Assistant  to  a 
Commissioner  Effective  March  18, 
1998. 

Small  Business  Administrat)on 

Special  Assistant  to  the  Senior 
Advisor  to  the  Associate  Deputy 
Administrator  of  Entrepreneurial 
Devefopment.  Effective  March  25.  1998 

Social  Security  Administration 

Press  Officer  to  the  Deputy 
Comraissioner  for  Communications 
Effective  March  4,  199*. 

Deputy  Press  OfBcer  to  the  Deputy 
Community  Comnissioner  for 
Communications.  Effective-March  4. 
1998, 

United  States  Information  Agency 

Special  Assistant  to  the  Director, 
United  States  Information  Agency. 
Effective  March  25,  1998, 

Senior  Advisor  to  the  Director.  Citizen 
Exchanges.  Effective  March  25,  1998. 

United  States  Tax  Court 

Secretary  (Coniidential  Assistant)  to  a 
Judge,  Effective  March  11.  1998 

Secretary  (Confidential  Assistant)  to  a 
)udge.  Effective  March  17,  1998 

Authority:  5  U.S.C  3301  and  3302  E  O 
10577,  3  CFR  1954-1958  Comp    P. 218 

Office  of  Personnel  Management 

Janice  K..  Lachance, 

Director 

IFR  Doc.  98-12444  Filed  5-ll-9a.  8:45  ami 
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SECunmES  and  exchange 

COMMISSK>N 

Proposed  Coltaction;  Comment 
Request 

Upon  written  request,  copies  available 
from  Securities  and  Exchange 


Commission  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549. 

Extension: 
Rule  15BC3-1;  Form  MSDW.  SEC  File  No. 
270-93,  OMB  Control  No.  3235-0087 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  §  3501  et  seq).  the  Securities 

and  Exchange  Commission 
("Commission    I  is  publishing  the 
following  summary  of  collection  for 
public  comment  The  Commission  plans 
to  submit  this  existing  collection  of 
information  to  the  Office  of 
Management  ana  Budwe'  for  extension 
and  approval 

Rule  15Bc.5-l  ander  the  Securities 
Exchange  Act  of  1934  provides  that  a 
notice  of  withdrawal  from  r^stration 

with  the  Commission  as  a  bank 
municipal  secunties  deaie'  must  be 
filed  on  Form  MSDW 

It  is  estimated  thai  approximately  20 
respcmdents  viall  utilize  this  notice 
procedure  annually  with  a  1;ii8!  of  10 
burden  hours  The  numhe'  ;>f  riiuirs 
eecessary  to  comply  w.tr.  xsie 
requirements  of  Rule  Ifjiii..^   1  i? 
estimated  to  be   5  bours  The  ave,'-agc 
cost  per  hour  is  approximately  $40, 
Therefore  the  total  cost  of  c  omphance 
for  the  respondents  is  $400 

Written  comments  ar*  invited  (Mi:  (a) 
Whether  the  proposed  collection  of 
information  is  necessan.  iw  the  proper 

performance  of  the  function.s  of  t,n#- 
agency.  lnck^c^lng  wtierther  the 
iMformation  shaU  have  pratnical  utility; 
(b)  the  accuracy  of  the  agency  <■  est;m«'p 
of  the  burden  of  the  collection  of 
infcMTnation.  ic)  ways  to  enhance  the 
quality,  utUitv,  and  clantv  lA  the 
infcHTnation  to  be  collected  a«c  ui 
ways  to  minimize  the  burdeii  of  the 
collection  of  infcHmation  on 
respcMidents  including  through  'he  use 
of  automated  collection  teriiniques  or 
other  forms  of  information  tef-Jinology. 
Consideration  wnll  be  giver,  tc 
comments  and  suggestions  sut)n;    'H-a  in 
wTiting  on  or  before  lulv  1,3    l^i^h 

Ehrect  your  written  comments  to 
Michael  E  Bartell  ,\&soc;jate  Executive 
Director  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street  N  W., 
Washington,  DC  20549 

Dated   Mav  4   ic>98 
Margaret  H  Mcf  arlaod 
Deputy  Secretary 

[FR  D<x    dR-^j2'=.51  Filed  5-11-98,  8.45  «m) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549. 

Extension: 
Rule  15a-4.  SEC  File  No  270-7.  OMB 

Control  No  3235-0010. 
Kule  17»-1.  SEC  File  No  270-244.  OMB 

Control  No.  3235-0208. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishmg  the 
following  summary  of  collections  for 
public  comment. 

Rule  15a-4(17C.F.R.  §240  l5a-4) 
under  the  Securities  Exchange  Act  of 
1934  {15  use.  78a  et  seq)  permits  a 
natural  person  who  is  a  member  of  a 
securities  exchange  and  who  terminates 
its  association  with  a  registered  broker- 
dealer  to  continue  to  do  business  on  the 
exchange  while  the  Commission 
reviews  his  application  for  registration 
as  a  broker-dealer,  if  the  exchange  Tiles 
a  statement  indicating  that  there  does 
not  appear  to  be  any  ground  for 
disapproving  the  application.  The  total 
annual  burden  is  240  hours,  based  on 
approximately  30  submissions,  each 
requiring  8  hours  to  complete. 

Rule  I7a-1  (17C.F.R.  §240.17a-l) 
under  the  Securities  Exchange  Act  of 
1934  (15  use.  78a  et  seq.)  requires  that 
all  national  securities  exchanges, 
national  securities  associations, 
registered  clearing  agencies,  and  the 
Municipal  Securities  Rulemaking  Board 
keep  on  file  for  a  period  of  five  years, 
two  years  in  an  accessible  place,  ail 
documents  which  it  makes  or  receives 
respecting  its  self-regulatory  activities, 
and  that  such  documents  be  available 
for  examination  by  the  Commission. 
The  average  number  of  hours  ne<.:essary 
for  compliance  with  the  requirements  of 
Rule  17a-l  is  50  hours  per  year.  There 
are  2fi  entities  required  to  comply  with 
-the  rule:  8  national  securities  exchanges. 
1  national  securities  association.  16 
registered  clearing  agencies,  and  the 
Municipal  Securities  Rulemaking  Board. 
The  total  number  of  hours  required  for 
all  respondents  to  comply  with  the  rule 
is  thus  1.300  hours  annually. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 


(b)  the  accuracy  of  the  agency  s  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
Information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  on  or  before  July  13.  1998. 
Direct  your  written  comments  to 
Michael  E.  Bartell.  Associate  Executive 
Director.  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission,  450  5th  Street  NW.. 
Washington.  DC  20549. 

Dated:  May  5,  1998 
Mai^(«ret  H.  McFarland. 

Deputy  Secretary 

jFR  Doc.  98-12553  Filed  5-11-98;  8:45  am) 
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SfcCURiTIES  AND  EXCHANGE 
COMMISSION 

Subrnissuin  for  OMB  Review; 

Comm»»n!  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
N.W..  Washington.  DC.  20549. 

Extension: 
Rule  23C-3  and  Form  N-23c-3.  SEC  File 
No  270-373.  OMB  Control  No.  3235- 
0422 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use.  3501-3520).  the  Securities 
and  Exchange  Commission  (the 
■"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB  ")  a  request  for  extension  and 
approval  of  the  collections  of 
information  discussed  below. 

Rule  23c-3  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.23c- 
3 1  permits  certain  closed-end 
investment  companies  ('"Closed-end 
funds"'  or  "funds")  periodically  to  offer 
to  repurchase  from  shareholders  a 
limited  number  of  shares  at  net  asset 
value.  The  rule  includes  several 
reporting  and  recordkeeping 
requirements.  The  fund  must  send 
shareholders  a  notification  that  contains 
specified  information  each  time  the 
fund  makes  a  repurchase  offer  (on  a 
quarterly,  semi-annual,  or  annual  basis, 
or  for  certain  funds,  on  a  discretionary 
basis  not  more  often  than  every  two 
years).  The  fund  also  must  file  copies  of 
the  shareholder  notification  with  the 


Commission  (electronically  through  the 
Commissions  Electronic  Data 
Gathering.  Analysis  and  Retrieval 
System  ("EEXiAR")  or  by  sending  three 
paper  copies)  attached  to  Form  N-23c- 
3(17  CFR  274.221).  a  cover  sheet  that 
provides  limited  information  about  the 
fund  and  the  type  of  offer  the  fund  is 
making.*  The  fund  must  describe  in  its 
annual  report  to  shareholders  the  funds 
policy  concerning  repurchase  offers  and 
the  results  of  any  repurchase  offers 
made  during  the  reporting  period.  The 
fund's  board  of  directors  must  adopt 
written  procedures  designed  to  ensure 
that  the  fund's  investment  portfolio  is 
sufficiently  liquid  to  meet  its  repurchase 
obligations  and  other  obligations  under 
the  rule.  The  board  periodically  must 
review  the  composition  of  the  fund's 
portfolio  and  change  the  liquidity 
procedures  as  necessary  The  fund  also 
must  file  copies  of  advertisements  and 
other  sales  literature  with  the 
Commission  as  if  it  were  an  open-end 
investment  company  subject  to  section 
24  of  the  Investment  Company  Act  [15 
U.S  C.  80a-24l  and  the  rules  that 
implement  section  24.^ 

The  requirement  that  the  fund  send  a 
notification  to  shareholders  of  each  offer 
is  intended  to  ensure  that  a  fund 
provides  material  information  to 
shareholders  about  the  terms  of  each 
offer,  which  may  differ  from  previous 
offers  on  such  matters  as  the  maximum 
amount  of  shares  to  be  repurchased  (the 
maximum  repurchase  amount  may 
range  from  5%  to  25%  of  outstanding 
shares).  The  requirement  that  copies  be 
sent  to  the  Commission  is  intended  to 
enable  the  Commission  to  monitor  the 
fund's  compliance  with  the  notification 
requirement.  The  requirement  that  the 
shareholder  notification  be  attached  to 
Form  N-23C-3  is  intended  to  ensure 
that  the  fund  provides  basic  information 
necessary  for  the  Commission  to  process 
the  notification  and  to  monitor  the 
fund's  use  of  repurchase  offers.  The 
requirement  that  the  fund  describe  its 
current  policy  on  repurchase  offers  and 
the  results  of  recent  offers  in  the  annual 
shareholder  report  is  intended  to 
provide  shareholders  current 
information  about  the  fund's  repurchase 
policies  and  its  recent  experience.  The 
requirement  that  the  board  approve  and 


'  Fonn  N-23C-3  require*  the  fund  to  state  its 
regisiralion  number,  its  full  name  and  address,  tlia 
date  of  the  accompanying  shareholder  notincation, 
and  the  type  of  o^er  being  made  (periodic, 
discretionary,  or  both) 

'  Rule  24b-3  under  the  Investment  Company  Act 
|17  CFR  270.24b-3|.  however,  would  generally 
exempt  the  fund  from  that  requirement  when  the 
materials  are  filed  instead  with  the  National 
Association  of  Securities  Dealers  ("NASD"),  as 
nearly  always  occurs  under  NASD  procedures, 
which  apply  to  the  underwriter  of  every  fund. 
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review  written  procedures  designed  to 
maintain  portfolio  liquidity  is  intended 
to  ensure  that  the  fund  has  enough  cash 
or  liquid  securities  to  meet  its 
repurchase  obligations,  and  that  written 
procedures  are  available  for  review  by 
shareholders  and  examination  by  the 
Commission.  The  requirement  that  the 
fund  file  advertisements  and  sales 
literature  as  if  it  were  an  open-end 
investment  company  is  intended  to 
facilitate  the  review  of  these  materials 
by  the  Commission  or  the  NASD  to 
prevent  incomplete,  inaccurate,  or 
misleading  disclosure  about  the  special 
characteristics  of  a  closed-end  fund  that 
makes  periodic  repurchase  offers 

The  Commission  estimates  that  10 
funds  currently  rely  upon  the  rule.  The 
Commission  estimates  that  each  fund 
spends  approximately  80  hours 
aimually  in  preparing,  mailing,  and 
filing  shareholder  notifications  for  each 
repurchase  offer,  4  hours  annually  m 
preparing  and  filing  Fomi  N-23r-3,  6 
hours  annually  in  preparing  disclosures 
in  the  annual  shareholder  report 
concerning  the  fund's  repurchase  policv 
and  recent  offers,  28  hours  annually  in 
preparing  procedures  to  protect 
portfolio  liquidity,  and  8  hours  annually 
in  performing  subsequent  reviews  of 
these  procedures.  The  total  annual 
burden  of  the  rule's  paperwork 
requirements  for  all  funds  thus  is' 
estimated  to  be  1.260  hours  This 
represents  an  increase  of  940  hours  from 
the  prior  estimate  of  320  hours.  The 
increase  results  primanly  from  the 
recognition  that  sending  notifications  to 
shareholders  and  completing  Form  N- 
23c-3  imposes  burdens  in  addition  to 
the  burden  of  preparing  and  filing  the 
shareholder  notifications  with  the 
Commission  '  The  remaining  increase 
results  from  a  more  accurate  calculation 
of  the  component  parts  of  other 
previously  combined  information 
burdens 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules  and 
forms. 

Compliance  with  the  collection  of 
information  requirements  of  the  rule 
and  form  is  necessary  to  obtain  the 
benefit  of  relying  on  the  rule  and  fonn 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 


'The  Commission  has  not  previously  submitted 
to  OMB  a  request  for  approval  under  the  Paperwork 
Reduction  Act  for  the  collection  of  information  in 
Form  N-23C-3. 


displays  a  currently  valid  control 
number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons  (i)  Deslk  Officer  for 
the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3208. 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (ii) 
Michael  E,  Bartell,  Associate  Executive 
Director.  Office  of  hiformation 
Technology,  Securities  and  Exchange 
Commission,  Mail  Stop  0—4,  450  5ih 
Street,  N.W.,  Washington.  D.C.  20549 
Comments  must  be  submitted  to  OMB 
on  or  before  June  11,  1998. 

Dated:  May  4,  1998. 
Margaret  H,  McFarland. 

Deput\  Secretary. 

|FR  Doc.  98-12552  Filed  5-11-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Intercorp  Excelle  Inc., 
Common  Stock,  No  Par  Value; 
Redeemable  Common  Stock  Purchase 
Warrants),  File  No.  1-13365 

May  b.  1998. 
Intercorp  Excelle  Inc.  ("Company") 

has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
{"Secunties")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  ihe 
following: 

The  Company  s  Securities  are 
currently  registered  under  Section  12(b) 
of  the  Act  and  are  listed  for  trading  on 
the  BSE  and  for  quotation  on  the  Nasdaq 
SmallCap  Market  ("Nasdaq"). 

The  Company  recently  learned  that  it 
may  not  qualify  for  continued  listing  on 
the  BSE  m  that  it  may  not  have  more 
than  f>00  shareholders.  Furthermore,  the 
Company  believes  that  the  time  and 
expense  incurred  in  continued  listing  of 
the  Securities  on  the  BSE  does  not 
justify  the  benefits  from  such  continued 
fisting  The  Company  believes  that  it  is 
in  the  best  interests  of  the  Company's 
shareholders  to  withdraw  the  Securities 
from  listing  on  the  BSE. 


The  Company  will  continue  to 
maintain  its  listing  of  the  Securities  on 
the  Nasdaq. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Securities 
from  listmg  and  registration  on  the  BSE. 

Any  interested  person  may,  on  or 
before  May  28, 1998.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  DC.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  m  accordance  vrith  the 
rules  of  the  Exchange  and  what  terms. 
if  any.  should  be  imposed  by  the 
ConMnission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authoritv' 

Jonathan  G.  Katz. 

Secrftary. 
FR  I>oc  98-12556  Filed  5-11-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Retease  No. 
23172;  812-11074^ 

Oppenheimer  Series  Funa,  Inc.,  et  a:  , 
Notice  of  Application 

May  5,  1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order  to  allow 
certain  series  of  Oppenheimer  Series 
Fund,  Inc.  and  Oppenheimer  Integrity 
Funds,  both  registered  open-end 
management  investment  companies,  to 
acquire  the  assets  and  liabilities  of 
certain  series  of  Oppenheimer  Series 
Fund,  Inc.  Because  flf  certain 
affiliations,  applicants  may  not  rely  on 
rule  1  ra-8  under  the  Act. 
APPUCANTS:  Oppenheimer  Series  Fimd, 
Inc  (the    Company"),  Oppenheimer 
Integrity  Funds  (the  "Trust"),  and 
Oppenheimer  Funds.  Inc.  ("OFI"). 
RUNG  DATES:  The  appUcation  was  filed 
or,  March  18.  1998.  Appficants  have 
agreed  to  file  an  amendment  to  the 
application,  the  substance  of  which  is 
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notice  period. 

HEARING  on  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p  m  on  June  1,  1998.  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants  in  the  form  of 
an  affidavit  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Se<;retar>'. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW  .  Washington.  IX:  20549 
Applicants:  Oppenheimer  Series  Fund. 
Inc..  Oppenheimer  Integrity  Funds,  and 
OppenheimerFunds.  Inc..  c/o  Denis  R. 
MoUeur.  Esq  .  Two  World  Trade  Center. 
34th  Floor.  New  York.  New  York 
10048-0201 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis.  Senior  Counsel,  at 
(202)  942-0714,  or  George  J.  Zomada. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEIMENTARY  INFORMATION:  The 
following  IS  a  summary  of  the 
application  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Company,  a  Maryland 
corporation,  is  registered  under  the  Act 
as  an  open-end  management  investment 
company  and  is  organized  as  a  series 
company.  The  Company  offers  five 
portfolios.  Oppenheimer  Disciplined 
Value  Fund  and  Oppenheimer 
Disciplined  Allocation  Fund  (each  an 
"Acquiring  fund"),  and  Oppenheimer 
LifeSpan  Growth  Fund.  Oppenheimer 
LifeSpan  Balanced  Fund  and 
Oppenheimer  LifeSpan  Income  Fund 
(collectively,  the  "Acquired  Funds  "). 

2.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  is  organized  as 
a  series  company.  Oppenheimer  Bond 
Fund  is  the  only  portfolio  of  the  Trust 
(together  with  Oppenheimer  Disciplined 
Value  Fund  and  Oppenheimer 


Uiiciplmed  .Mlucation  tuna,  ine 
"Acquiring  Funds  ") 

3.  OFI  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act"),  and  is  the  adviser  to  the  Acquired 
Funds  and  the  Acquiring  Funds.  It  is  a 
subsidiary  of  Oppenheimer  Acquisition 
Corp.,  a  holding  company  controlled  by 
Massachusetts  Mutual  Life  Insurance 
Company  (  "MassMutual  ").  As  of  March 
2.  1998.  MassMutual  held  of  record  of 
21%  of  the  outstanding  shares  of  the 
Disciplined  Value  Fund;  63%  of  the 
LifeSpan  Growth  Fund;  70%  of  the 
LifeSpan  Balanced  Fund;  and  86%  of 
the  LifeSpan  Income  Fund.  MassMutual 
also  is  an  investment  adviser  registered 
under  the  Advisers  Act. 

4.  Each  Acquired  Fund  currently  has 
Class  A.  B.  and  C  shares.  Class  A  shares 
are  subject  to  a  front-end  sales  charge, 
except  for  certain  large  purchases  that 
are  subject  to  a  1%  contingent  deferred 
sales  charge  ("CDSC")  if  redeemed 
within  one  year.  Class  B  and  C  shares 
may  be  subject  to  a  CDSC  depending  on 
the  length  of  time  held,  and  are  subject 
to  a  .75%  asset-based  sales  charge  Each 
Acquiring  Fund  has  identical  Class  A. 
B.  and  C  shares. 

5.  On  December  11,  1997,  the  board 
of  directors  of  the  Company  (the 
"Board"),  including  a  majority  of  the 
distinterested  directors,  approved 
proposed  plans  of  reorganization  (each 
a  "Plan"  and  collectively,  the  "Plans  "). 
Under  the  Plans,  each  Acquiring  Fund 
will  acquire  all  of  the  assets,  less  cash 
reserves.'  and  liabilities,  as  set  out  in 
the  Plans,  of  the  corresponding 
Acquired  Fund  in  exchange  for  Class  A. 
B.  and  C  shares  of  the  Acquiring  Fund 
equal  in  value  as  computed  at  4:00  p.m. 
New  York.  NY  time  ("Valuation  Time") 
on  the  date  of  the  transaction  (the 
"Exchange  Date  ")  to  the  net  value  of  the 
assets  of  the  corresponding  Acquired 
Fund  at  the  Valuation  Time  on  the 
Exchange  Date.^  Each  Acquired  Fund 
will  distribute  pro  rata  to  its 
shareholders  as  of  the  close  of  business 
on  the  Exchange  Date  the  Acquiring 
Fund  Class  A.  B.  and  C  shares  that  were 
issued  in  exchange  for  the  Acquired 
Fund's  assets.  All  issued  and 
outstanding  corresponding  Class  A.  B, 
and  C  shares  of  the  Acquired  Fund  will 


<  AsMis  will  b«  retained  by  the  Acouired  Funds 
deemed  sufncient  in  the  discretion  of  the  Board  for 
the  payment  o(  the  expenses  of  liquidation  and 
liabilities  not  assumed  by  the  Acquiring  Fund. 

'  The  Acquiring  Funds  and  the  corresponding 
Acquired  Funds  are: 

(i)  Disciplined  Value  Fund  and  UfaSpan  Growth 
Fund 

(ill  Disciplined  Allocation  Fund  and  Uf*Sp*n 
Balanced  Fund 

(lii)  Oppenheimer  Bond  Fund  and  LifeSpan 
Income  Fund. 


Simultaneously  be  canceled  and  the 
Acquired  Fund  subsequently  will 
liquidate. 

6.  Shareholders  of  the  Acquired 
Funds  will  not  incur  any  sales  charges 
in  connection  with  the  reorganization. 
Any  CDSC,  however,  that  currently 
applies  to  Acquired  Fund  shares  will 
continue  to  apply  to  Acquiring  Fund 
shares  received  in  the  transaction.  Each 
Acquiring  Fund  and  Acquired  Fund 
will  bear  its  own  expenses  incurred  in 
connection  with  the  reorganization.  The 
investment  objectives  of  each  Acquired 
Fund  and  its  corresponding  Acquiring 
Fund  are  similar. 

7  In  approving  the  reorganization,  the 
Board  considered  the  terms  and 
conditions  of  the  Plans,  including  (a) 
that  the  exchange  of  Acquired  Fund 
assets  for  Acquiring  Fund  shares  will 
take  place  on  a  net  asset  value  basis;  (b) 
that  no  sales  charge  will  be  incurred  by 
Acquired  Fund  shareholders  in 
connection  with  their  acquisition  of 
Acquiring  Fund  shares;  (c)  the 
allocation  of  the  expenses  to  each  Fund; 
(d)  the  tax-free  status  of  the 
reorganization;  (e)  the  advantages  that 
may  be  realized  by  the  Acquired  funds 
and  the  Acquiring  Funds,  including 
economies  of  scale  which  will  result  in 
reduced  expense  ratios;  and  (f)  the 
comparability  of  the  investment 
objectives,  policies  and  restrictions  of 
each  Acquiring  Fund  with  those  of  the 
corresponding  Acquired  fund.  The 
Board  and  the  Trustees  of  the  Trust, 
including  the  disinterested  members  of 
each,  also  found  that  the  Plans  were  fair 
and  in  the  best  interests  of  the 
shareholders  of  the  Acquired  Funds  and 
the  Acquiring  Funds,  and  that  the 
interests  of  existing  shareholders  will 
not  be  diluted  as  a  result  of  the 
reorganization. 

8.  Amendments  on  Form  N-14  to  the 
Company's  and  Trust's  registration 
statements  under  the  Securities  Act  of 
1933  were  filed  with  the  Commission  on 
February  27.  1998  to  register  shares  to 
be  issued  in  the  proposed 
reorganization.  A  special  meeting  for 
shareholder  consideration  of  the  Plans 
is  scheduled  for  June  9.  1998. 

9.  Each  Acquiring  or  Acquired  Fund 
may  abandon  and  terminate  the  Plan  at 
any  time  prior  to  the  Exchange  Date 
without  liability  if  a  material  breach  of 
the  terms  of  the  Plan  occurs  or  if  a 
material  legal,  administrative,  or  other 
proceeding  is  instituted.  In  addition, 
each  Acquiring  or  Acquired  fund  may, 
at  its  election,  terminate  the  Plan  in  the 
event  that  any  condition  for  the  Plan  to 
close  has  not  been  met  or  waived  and 
if  the  transactions  have  not  become 
effective  on  or  before  July  30.  1998. 
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10,  The  consummation  of  the 
reorganization  will  be  subject  to  the 
following  conditions:  (a)  the 
shareholders  of  each  .■\cquired  Fund 
will  have  approved  the  Plan,  (b) 
applicants  will  have  received  the 
exemptive  relief  which  is  the  subject  of 
the  application;  and  (c)  applicants  will 
have  received  an  opinion  of  counsel  or 
independent  auditors  with  respect  to 
the  federal  income  tax  aspects  of  the 
reorganization.  .Applicants  agree  not  to 
make  any  material  changes  to  the 
proposed  Plans  that  affect  the 
application  without  prior  Commission 
approval. 

Applicants'  Legal  Analysis 

1,  Section  17(a;  of  the  .\c\  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  from  selling  any  security  to, 
or  purchasing  any  security  from,  such 
registered  company  Section  2(a)(3)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person  to  include  (a)  any  person 
that  owns  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  person,  (b)  any  person  5%  or  more 
of  whose  outstanding  voting  securities 
are  directly  or  indirectly  owned 
controlled,  or  held  with  power  to  vote 
by  such  other  person,  (c)  any  person 
directly  or  indirectly  controlling, 
controiled  by.  or  under  common  control 
with  such  other  person,  and  (d)  if  such 
other  person  is  an  investment  company. 
any  investment  adviser  of  that 
investment  company. 

2,  Rule  l"a-8  under  the  .Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reasons 
of  having  a  common  investment  adviser 
common  directors/trustees,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

3,  Applicants  believe  that  they  may 
not  rely  upon  rule  17a-~8  because  they 
may  be  affiliated  for  reasons  other  than 
those  set  forth  in  the  rule.  The 
Acquiring  and  Acquired  Funds  have  a 
common  investment  adviser.  OFI.  Mass 
Mutual  indirectly  owns  more  than  5% 
of  OFI.  Mass  Mutual  also  holds  of 
record  5%  or  more  of  the  outstanding 
voting  securities  of  one  .Acquiring  Fund, 
the  Oppenheimer  Disciplined  Value 
Fund,  and  controls  each  of  the  .Acquired 
Funds.  Because  of  this  ownership,  each 
Acquiring  Fund  and  OFI  may  be 
deemed  affiliated  persons  of  an 
affiliated  person  of  the  .Acquired  Funds, 
Therefore,  the  proposed  reorganization 
may  not  meet  the  "solely  by  reason  of 


requirement  of  rule  17a-8,  .Applicants 
request  an  order  pursuant  to  section 
17(bl  of  the  Act  exempting  them  from 
section  17(a!  to  the  extent  necessarv  to 
consummate  the  proposed 
reorganization, 

4  Section  l~(b1  of  the  .Act  provides 
that  the  Commission  may  exempt  a 
transaction  from  the  provisions  of 
section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  receivec.  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  the  proposed 
transaction  is  cxinsistent  with  the 
general  purposes  of  the  Act 

5  Applicants  submit  that  the  terms  of 
the  Plans  satisfy  the  standards  set  forth 
in  sec:tion  17(bj  in  that  the  terms  are  fair 
and  reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
Applicants  note  that  the  Board  and  the 
Trustees  of  the  Trust,  including  the 
disinterested  directors  and  trustees, 
have  reviewed  the  terms  of  the  Plans, 
including  the  consideration  paid  or 
received,  and  have  found  that  the 
participation  m  the  reorganization  is  in 
the  best  interests  of  each  .Acquiring  and 
Acquired  fund  and  that  the  interests  of 
the  existing  shareholders  will  not  be 
diluted  as  a  result  of  the  reorganization. 
Applicants  also  note  that  the  exchange 
of  the  .Acquired  Funds'  assets  and 
Uabilities  for  the  shares  of  the  Acquiring 
Funds  will  be  based  on  the  Funds' 
relative  net  asset  values. 

For  the  Commission,  by  the  Division  of 
Investment  .Management,  pursuant  to 
delegated  authority, 
Margaret  H.  McFarland, 
Deputy  Secretary 
IFR  Doc  98-12455  Filed  5-11-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23174;  File  No.  812-11062] 
Sage  Life  Investment  Trust,  et  al. 

May  6,  1998. 

AGENCY:  The  Securities  and  Exchange 
Commission  (the  "Commission'J. 
action:  .Notice  of  application  for  an 
order  under  Section  6(c)  of  the 
Investment  Company  .Act  of  1940 
("1940  Act")  granting  exemptive  relief 
from  Sections  9(a).  13(a),  15(a).  15(a) 
and  15(b)  of  the  1940  .Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPUCATION:  .Applicants 
seet.  an  order  to  permit  shares  of  Sage 


Life  Investment  Trust  (the  "Trust")  and 
any  other  investment  company  that  is 
aesignea  to  fund  insurance  products 
and  for  which  Sage  Advisors.  Inc.  may 
5?erve  as  investment  manager, 
investment  adviser,  administrator. 
manager,  principal  underwriter  or 
sponsor  ("Future  Trusts.  "  together  with 
the  Trust,  "Trusts")  to  be  sold  to  and 
held  by  variable  annuity  and  variable 
life  insurance  separate  accounts  of  both 
affiliated  ana  unaffiliated  life  insurance 
companies  and  by  qualified  jsension  and 
retirement  plans  ("Qualified  Plans"  or 

Flans")  outside  of  the  separate  account 
context 

APPLICANTS:  Sage  Life  Investment  Trust 
and  Sage  Advisor,  Inc.  ("Sage"). 

FiUNG  DATE:  The  application  was  filed 

on  .March  12,  1998 

HEARING  OR  NOTIFtCATlON  OF  HEARING:  An 
oraer  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
n earing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  on  June  1. 
1998,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  interest, 
the  reason  for  the  request  and  the  issues 
contested.  Persons  may  request 
notification  of  the  data  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Applicants,  c/o  James  F. 
Bronsdon.  Esq.,  Safe  Life  Assurance  of 
Amenca,  Inc  ,  300  Atlantic  Street,  Suite 
302,  Stanford  Connecticut  06901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ethan  D  Lore) .  Senior  Counsel,  or 
Kevin  M.  Kirchoff,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670, 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  SL.m:;.ary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
(tel.  (202)  942-8090) 

Applicants'  Representations 

1  The  Trust,  a  Delaware  business 
trust,  is  registered  under  the  1940  Act  as 
an  open-end.  management  investment 
company.  The  Trust  currently  consists 
c:  four  separate  portfolios  (each,  a 
"f  und  ■),  each  of  which  has  its  own 
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investment  objective  or  ob|ectives,  and 
policies 

2.  Sage  will  serve  as  the  investment 
manager  to  the  Tnist  Sage  is  a  wholly- 
owned  subsidiary  of  Sage  Insurance 
Croup.  Inc.  Sag«  %vill  be  registered  with 
the  Commission  as  in  investment 
adviser  pursuant  to  the  Investment 
Advisers  Act  of  1940 

3.  Upon  effectiveness  of  the  Trust's 
registration  statement,  shares  of  each 
Fund  will  be  offered  to  Safe  Life 
Assurance  of  America.  Inc.  ("Current 
Participating  Insurance  Company"),  as 
investment  options  for  its  separate 
accounts  supporting  variable  annuity 
and  variable  life  contracts 

4  Applicants  state  that,  upon  th* 
granting  of  the  exemptive  relief 
requested  by  the  Application,  the  Trust 
intand*  to  offer  shares  representing 
interests  in  each  Fund,  and  any  future 
portfolios  (each,  a  "Future  Portfolio." 
together  with  the  Fund,  "Portfolios"),  to 
separate  accounts  of  insurance 
companies,  including  both  the  Current 
Participating  Insurance  Company  and 
other  insurance  companies  ("Other 
Insurance  Companies")  to  serve  as  the 
investment  vehicle  for  variable  annuity 
contracts  and  vanable  life  insurance 
contracts  (collectively.  "Vanable 
Contracts").  The  Current  Participating 
Insurance  Company  and  Other 
Insurance  Companies  which  elect  to 
punJiase  shares  of  one  or  more 
Portfolios  are  collectively  referred  to 
herein  as  "Participating  Insurance 
Companies  "  The  Participating 
Insurance  Companies  will  establish 
their  own  separate  accounts  ("Separate 
Accounts")  and  design  their  own 
Variable  Contracts  Applicants  also 
propose  that  the  Portfolios  offer  and  sell 
their  shares  directly  to  Qualified  Plans 
outside  of  the  separate  account  context. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
exempting  them  from  Sections  9(a). 
13(a).  lS(a),and  15(b)  of  the  1940  Act, 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  trusts 
to  be  offered  and  sold  to.  and  held  by: 
(a)  both  variable  annuity  and  variable 
life  insurance  separate  accounts  of  the 
same  life  insurance  company  or  of  any 
affiliated  life  insurance  company 
("mixed  funding");  (b)  separate 
accounts  of  unaffiliated  Ufa  insurance 
companies  (including  both  variable 
annuity  separate  accounts  and  variable 
life  insurance  separate  accounts) 
I  "shared  funding");  and  (c)  trustees  of 
Qualified  Plans. 

2  In  connection  with  the  funding  of 
scheduled  premium  variable  life 


insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Ad  as  a  unit  investment  trust. 
Rule  6e-2fb)(15)  provides  partial 
exemptions  from  Sections  9(a).  13(a), 
15(a).  and  15(b)  of  the  1940  Act.  These 
exemptions  are  available  only  if  the 
separate  account  is  organized  as  a  unit 
investment  trust,  all  the  assets  of  which 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurer  Thus,  the 
exemptions  provided  by  Rule  6e-2  are 
not  available  if  a  scheduled  premium 
vanable  life  insurance  separate  account 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  a  variable 
annuity  separate  account  or  a  flexible 
premium  variable  life  insurance 
separate  account  of  the  same  insurance 
company,  or  to  an  unaffiliated  life 
insurance  company  In  addition,  the 
relief  granted  by  Rule  6e-2(b)(15)  is  not 
available  if  the  scheduled  premium 
variable  life  insurance  separate  account 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  Qualified  Plans 

3  Rule  6e-3(T)(b)ll5)  provides 
similar  partial  exemptions  in 
connection  with  flexible  premium 
variable  life  insurance  contracts  issued 
through  a  separate  account  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  These  exemptions,  however,  are 
available  only  if  all  the  assets  of  the 
separate  account  consist  of  the  shares  of 
one  or  more  registered  management 
investment  companies  which  offer  their 
shares  ""exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  premium  variable  life 
insurance  contacts  or  flexible  premium 
vanable  life  insurance  contracts  or  both; 
or  which  also  offer  their  shares  to 
variable  annuity  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company"  Thus,  the 
exemptions  provided  by  Rule  6e- 
3(T)(b)(15)  are  available  if  the 
underlying  fund  is  engaged  in  mixed 
funding,  but  are  not  available  if  the  fund 
is  engaged  in  shared  funding  or  if  the 
fund  sells  its  shares  to  Qualified  Plans. 

4.  Applicants  state  that  current  tax 
law  permits  the  Trust  to  increase  its 
asset  base  through  the  sale  of  its  shares 
to  Qualified  Plans.  Section  817(h)  of  the 
Internal  Revenue  Code  of  1986.  as 
amended  (the  ""Code"),  imposes  certain 
diversification  standards  on  the  assets 
underlying  Variable  Contracts,  such  as 
those  in  each  Portfolio.  The  Code 
provides  that  Variable  Contracts  will  not 
be  treated  as  annuity  contracts  or  life 
insurance  contracts,  as  the  case  may  be. 


for  any  penod  (or  any  subsequent 
period)  for  which  the  underlying  assets 
are  not,  in  accordance  with  regulations 
issued  by  the  Treasurv  Department  (the 
■Regulations"),  adequately  duersified. 
On  March  2,  1989,  the  Treasury 
Department  issued  regulations  (Treas. 
Reg  1  817-5)  which  established  specific 
diversification  requirements  for 
investment  portfolios  underlying 
Vanable  Contracts  The  Regulations 
generally  provide  that,  in  order  to  meet 
these  diversification  requirements,  all  of 
the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  life  insurance  companies. 
Notwithstanding  this,  the  Regulations 
also  contain  an  exception  to  this 
requirement  that  permits  trustees  of  a 
qualified  pension  or  retirement  plan  to 
hold  shares  of  an  investment  company, 
the  shares  of  which  are  also  held  by 
insurance  company  segregated  asset 
accounts,  without  adversely  affecting 
the  status  of  the  investment  company  as 
an  adequately  diversified  underlying 
investment  for  Variable  Contracts  issued 
through  such  segregated  asset  accounts 
(Treas  Reg   1  817-5(f)(3)(iii)) 

5  The  promulgation  of  rules  6e-2  and 
6e-3(T)  preceded  the  issuance  of  the 
Regulations.  Applicants  state  that,  given 
the  then-current  tax  law,  the  sale  of 
shares  of  the  same  investment  company 
to  both  the  separate  accounts  of  insurers 
and  to  Qualified  Plans  could  not  have 
been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  Rule 
6e-3(T)(b)(15). 

6.  Section  9(a)(3)  of  the  1940  Act 
provides,  among  other  things,  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Sections 
9(a)  (1)  or  (2)  of  the  1940  Act.  Rules  6e- 
2{b)(15)  (i)  and  (ii)  and  Rules  6e- 
3(T)(b)(15)  (i)  and  (ii)  under  the  1940 
Act  provide  exemptions  from  Section 
9(a)  under  certain  circumstances, 
subject  to  the  limitations  on  mixed  and 
shared  funding  imposed  by  the  1940  Act 
and  the  rules  thereunder.  "These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  management  company. 

7.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
Section  9  of  the  1940  Act,  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
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Section  9  Applicants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  vkill  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization. 
Applicants  state  that  it  is  unnecessary  to 
apply  Section  9(a)  to  individuals  in 
various  unaffiliated  Participating 
Insurance  Companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  utilize  the  Trusts 
as  the  funding  medium  for  Variable 
Contracts.  According  to  Applicants, 
there  is  no  regulatory  purpose  in 
extending  the  Section  9(ai  monitoring 
requirements  because  of  mixed  or 
shared  funding.  The  Participating 
Insurance  Companies  and  Qualified 
Plans  are  not  expected  to  play  any  role 
in  the  management  or  administration  of 
the  Trusts  Moreover,  those  individuals 
who  participate  in  the  management  or 
administration  of  the  Trusts  will  remain 
the  same  regardless  of  which  Separate 
Accounts,  or  Qualified  Plans  use  the 
Trusts  Applicants  argue  that  applying 
the  monitoring  requirements  of  Section 
9(a)  because  of  investment  by  other 
insurers'  separate  accounts  would  be 
unjustified  and  would  not  serve  any 
regulator>'  purpose. 

8.  Applicants  also  state  that  in  the 
case  of  Qualified  Flans,  the  Plans, 
unlike  the  Separate  Accounts,  are  not 
themselves  investment  companies,  and 
therefore  are  not  subject  to  Section  9  of 
the  1940  Act.  Furthermore,  it  is  not 
anticipated  that  a  Qualified  Plan  would 
be  an  affiliated  jjerson  of  any  of  the 
Trusts  bv  virtue  of  its  shareholders. 

9  Rules  6e-2(b)(15)(iii)  and  6e- 
3{T)(b){1.5){i!i)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
that  the  limitations  on  mixed  and 
shared  funding  imposed  by  the  1940  Act 
and  the  rules  promulgated  thereunder 
are  observed. 

10  Rules  6e-2(b)(13)  and  6e- 
3(T)(b)(15)  under  the  1940  Act  give  the 
Participating  Insurance  Companies  the 
right  to  disregard  voting  instructions  of 
contract  owners.  Rules  6e- 
2(b)(15)(iii)(A)  and  6e-3(T)(b)(15)(iii)(A) 
each  provide  that  the  insurance 
company  may  disregard  the  voting 
instructions  of  its  contract  owners  with 
respect  to  the  investments  of  an 
underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 


to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(ii)(A)  of  Rules  6e-2  and  6e- 
3(T]  under  the  1940  Act).  Rules  6e- 
2(b)(15)(iii)(B)and6e- 
3{T)(b)(15)(iii)(A)(2)  each  provide  that 
the  insurance  company  may  disregard 
voting  instructions  of  contract  owners  if 
the  contract  owners  initiate  any  change 
in  the  underlying  investment  company's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser 
(subject  to  the  provisions  of  paragraphs 
(b){5)(ii),  (b)(7)(ii)(B),  and  (b)(-)(ii)(C)  of 
Rules  6e-2  and  6e-3(T)  under  the  194U 
Act).  Applicants  represent  that  these 
rights  do  not  raise  any  issues  different 
from  those  raised  by  the  authority  of 
state  insurance  administrators  over 
separate  accounts  Under  Rules  6e- 
2(bKl5)  and  6e--3(T)(b)(15).  an  insurer 
can  disregard  voting  instructions  of 
contract  owners  only  with  respect  to 
certain  specified  items.  Applicants  also 
note  that  the  potential  for  disagreement 
among  Separate  Accounts  is  limited  by 
the  requirements  in  Rules  6e-2  and  6e- 
3(T)  that  a  Participating  Insurance 
Company  s  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good  faith  determinations 

11.  Applicants  further  represent  that 
the  offer  and  sale  of  Portfolio  shares  to 
Qualified  Plans  will  not  have  any 
impact  on  the  relief  requested  in  this 
regard.  With  respect  to  the  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  1940 
Act,  there  is  no  requirement  to  pass 
through  voting  rights  to  Plan 
participants.  Indeed,  to  the  contrary, 
applicable  law  expressly  reserves  voting 
rights  associated  with  Plan  assets  to 
certain  specified  persons  Under  Section 
403(a)  of  the  Employee  Retirement 
Income  Security  Act  {•ERISA"),  shares 
of  a  fund  sold  to  a  Qualified  Plan  must 
be  held  by  the  trustees  of  the  Plan. 
Section  403(3)  also  provides  that  the 
trustee(s)  must  ha\e  exclusive  authority 
and  discretion  to  manage  and  control 
the  Plan  with  two  exceptions:  (a)  when 
the  Plan  expressly  pro\'ides  that  the 
trustee(s)  are  subject  to  the  direction  of 

a  named  fiduciary  who  is  not  a  trustee, 
in  which  case  the  trustees  are  subject  to 
proper  directions  made  in  accordance 
with  the  terms  of  the  Plan  and  not 
contrary  to  ERIS.^,  and  (b)  when  the 
authority  to  manage,  acquire  or  dispose 
of  assets  of  the  Plan  is  delegated  to  one 
or  more  investment  managers  pursuant 
to  Section  402(c)(3)  of  ERISA  Unless 
one  of  the  above  two  exceptions  stated 
in  Section  403(a)  applies.  Plan  trustees 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies. 

12.  If  a  named  fiducian,  to  a  Qualified 
Plan  appoints  an  investment  manager. 
the  investment  manager  has  the 


responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiducian.   The  Qualified  Plans  may  have 
tneir  fusteels)  or  other  fiduciaries 
exercise  voting  nghts  attributable  to 
investment  securities  held  by  the 
Qualified  Plans  in  their  discretion. 
Some  of  the  Qualified  Plans,  however. 
may  provide  for  the  trustees(s),  an 
investment  adviser  (or  advisers)  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  participants. 

13.  If  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions,  Applicants  do 
not  see  an\  potential  for  material 
irreconciiabie  conflicts  of  interest 
between  or  among  variable  contract 
owners  and  Plan  investors  with  respect 
to  voting  of  the  respective  Portfolios 
shares.  Accordingly,  unlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
respect  to  such  Qualified  Plans  since  the 
Qualified  Plans  are  not  entitled  to  pass- 
through  voting  privileges. 

14,  Applicants  further  note  that  there 
is  no  reason  to  believe  that  particijjants 
in  Qualified  Plans  which  provide 
participants  with  the  right  to  give  voting 
instructions  generally,  or  those  in  a 
particular  Plan,  either  as  a  single  group 
or  in  combination  with  participants  in 
other  Qualified  Plans,  would  vote  in  a 
manner  that  would  disadvantage 
variable  contract  owners.  Applicants, 
therefore,  submit  that  the  purchase  of 
shares  of  the  PortfoUos  by  Qualified 
Plans  that  provide  voting  rights  does  not 
present  any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 

15.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  presented 
by  granting  the  requested  relief  Shared 
funding  by  unaffiliated  insurance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  A 
particular  state  insurance  regulatory 
body  could  require  action  that  is 
inconsistent  with  the  requirements  of 
other  slates  in  which  the  insurance 
company  offers  its  policies  The  fact  that 
different  insurers  may  be  domiciled  in 
different  states  does  not  create  a 
significantly  different  or  enlarged 
problem 

16,  Applicants  submit  that  shared 
funding  by  unaffiliated  insurers,  in  this 
respect,  is  no  different  than  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  affiliated  insurers. 
which  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  under  the  1940  Act  permit. 
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differ'  id  be  subject  to 

differing  state  law  requirements. 
Affiliation  does  not  reduce  the  potential 
for  differences  in  state  regulatory 
requirements  Applicants  state  that  the 
conditions  set  forth  below  are  designed 
to  safeguard  against,  and  provide 
procedures  for  resolving,  any  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce.  If 
a  particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  then  the  affected 
insurer  will  be  required  to  withdraw  its 
Separate  Account's  investment  in  the 
Portfolios.  This  requirement  will  be 
provided  for  in  agreements  that  will  be 
entered  into  by  Participating  Insurance 
Companies  with  respect  to  their 
participation  in  the  relevant  Portfolio. 

17.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  under  the  1940  Act  give  the 
insurance  company  the  right  to 
disregard  the  voting  instructions  of  the 
contract  owners.  Applicants  assert  that 
this  right  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts. 
Under  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15).  an  insurer  can  disregard 
contract  owner  voting  instructions  only 
with  respect  to  certain  specified  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  under  the  1940  Act 
that  the  insurance  company's  disregard 
of  voting  instructions  be  reasonable  and 
based  on  spe<:iric  good- faith 
determinations. 

18.  A  particular  insurer's  disregard  of 
voting  instructions,  nevertheless,  could 
conflict  with  the  majority  of  contract 
owners'  voting  instructions.  The 
insurer's  acnion  possibly  could  be 
different  than  the  determination  of  all  or 
some  of  the  other  insurers  (including 
affiliated  insurers)  that  the  voting 
instructions  of  contract  owners  should 
prevail,  and  either  could  preclude  a 
majority  vote  approving  the  change  or 
could  represent  a  minority  view.  If  the 
insurer's  judgment  represent  a  minority 
position  or  would  preclude  a  majority 
vote,  then  the  insurer  may  be  required, 
at  the  relevant  Portfolio's  election,  to 
withdraw  its  Separate  Account's 
investment  in  such  Trust,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 

of  such  withdrawal.  This  requirement 
will  be  provided  for  in  the  agreements 
entered  into  with  respect  to 


partiLipdiioii  Dy  tne  rarticipatin^ 
Insurance  Companies  in  the  Portfolios. 

19.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
the  Portfolios  would  or  should  be 
materially  different  from  what  these 
policies  would  or  should  be  if  the 
Portfolios  funded  only  variable  annuity 
contracts  or  variable  life  insurance 
policies,  whether  flexible  premium  or 
scheduled  premium  policies.  Each  fype 
of  insurance  product  is  designed  as  a 
long-term  investment  program.  Each 
Portfolio  will  be  managed  to  attempt  to 
achieve  the  investment  objective  or 
objectives  of  such  Portfolio,  and  not  to 
favor  or  disfavor  any  particular 
Participating  Insurance  Company  or 
type  oi  insurance  product. 

20.  Furthermore,  Applicants  assert 
that  no  one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age,  insurance,  and  investment  goals.  A 
Portfolio  supporting  even  one  type  of 
insurance  product  must  accommodate 
these  diverse  factors  in  order  to  attract 
and  retain  purchasers.  Permitting  mixed 
and  shared  funding  will  provide  . 
economic  justification  for  the 
continuation  of  the  relevant  Portfolio. 
Mixed  and  shared  funding  will  broaden 
the  base  of  contract  owners  which  will 
facilitate  the  establishment  of  additional 
portfolios  serving  diverse  goals. 

21.  Applicants  do  not  believe  that  the 
sale  of  the  shares  of  the  Portfolios  to 
Qualified  Plans  will  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  In 
particular.  Applicants  see  very  little 
potential  for  such  conflicts  beyond  that 
which  would  otherwise  exist  between 
variable  annuity  and  variable  life 
insurance  contract  owners. 

22.  As  noted  above.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  insurance  contracts  held  in  the 
portfolios  of  management  investment 
companies.  The  Code  provides  that  a 
variable  contract  shall  not  be  treated  as 
an  annuity  contract  or  life  insurance,  as 
applicable,  for  any  period  (and  any 
subsequent  period)  for  which  the 
investments  are  not.  in  accordance  with 
Regulations,  adequately  diversified. 

23.  Regulations  issued  under  Section 
817(h)  provide  that,  in  order  to  meet  the 
statutory  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  The 


Regulations,  however,  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  an  underlying 
mutual  fund  to  be  held  by  the  trustees 
of  a  Qualified  Plan  without  adversely 
affecting  the  ability  of  shares  in  the 
underlying  fund  also  to  be  held  by 
separate  accounts  of  insurance 
companies  in  connection  with  their 
variable  contracts.  (Treas.  Reg.  1.817- 
5(f)(3)(iii)).  Thus,  the  Regulations 
specifically  permit  Qualified  Plans  and 
separate  accounts  to  invest  in  the  same 
portfolio  of  an  underlying  fund.  P'or  this 
reason.  Applicants  assert  that  neither 
the  Code,  nor  the  Regulations,  nor  the 
Revenue  Rulings  thereunder,  present 
any  inherent  conflicts  of  interest. 

24.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  Variable  Contracts 
and  Qualified  Plans  are  taxed,  these 
differences  will  have  no  impact  on  the 
Trusts.  When  distributions  are  to  be 
made,  and  a  Separate  Account  or  a 
Qualified  Plan  is  unable  to  net  purchase 
payments  to  make  the  distributions,  the 
Separate  Account  and  Qualified  Plarf 
will  redeem  shares  of  the  relevant 
Portfolio  at  their  respective  net  asset 
value  in  conformity  with  Rule  22c-l 
under  the  1940  Act  (without  the 
imposition  of  any  sales  charge)  to 
provide  proceeds  to  meet  distribution 
needs.  A  Participating  Insurance 
Company  then  will  make  distributions 
in  accordance  with  the  terms  of  its 
Variable  Contract,  and  a  Qualified  Plan 
then  will  make  distributions  in 
accordance  with  the  terms  of  the  Plan. 

25.  Applicants  state  that  it  is  possible 
to  provide  an  equitable  means  of  giving 
voting  rights  to  contract  owners  in  the 
Separate  Accounts  and  to  Qualified 
Plans.  In  connection  with  any  meeting 
of  shareholders,  the  Trusts  will  inform 
each  shareholder,  including  each 
Separate  Account  and  Qualified  Plan,  of 
information  necessary  for  the  meeting, 
including  their  respective  share  of 
ownership  in  the  relevant  Portfolio. 
Each  Participating  Insurance  Company 
then  will  solicit  voting  instructions  in 
accordance  with  Rules  6e-2  and  6e- 
3(T),  as  applicable,  and  its  participation 
agreement  with  the  relevant  Trust. 
Shares  held  by  Qualified  Plans  will  be 
voted  in  accordance  with  applicable 
law.  The  voting  rights  provided  to 
Qualified  Plans  with  respect  to  shares  of 
the  Trusts  would  be  no  different  from 
the  voting  rights  that  are  provided  to 
Qualified  Plans  with  respect  to  shares  of 
funds  sold  to  the  general  public. 

26.  Applicants  submit  that  the  ability 
of  the  Portfolios  to  sell  their  shares 
directly  to  Qualified  Plans  does  not 
create  a  "senior  security  "  as  such  term 
is  defined  under  Section  18(gJ  of  the 
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1940  Act.  "Senior  security"  is  defined 
under  Section  18(g)  of  the  1940  Act  to 
include  "any  stock  of  a  class  having 
priority  over  any  other  class  as  to 
distribution  of  assets  or  payment  of 
dividends."  As  noted  above,  regardless 
of  the  rights  and  benefits  of  participants 
under  Qualified  Flans,  or  contract 
owners  under  Variable  Contracts,  the 
Qualified  Plans  and  the  Separate 
Accounts  only  have  rights  with  respect 
to  their  respective  shares  of  the  Portfolio 
and  any  Future  Portfolio.  They  only  can 
redeem  such  shares  at  net  asset  value. 
No  shareholder  of  the  Portfolios  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payment  of  dividends. 

27  Applicants  assert  that  there  are  no 
conflicts  between  the  contract  owners  of 
the  Separate  Accounts  and  participants 
under  the  Qualified  Plans  with  respect 
to  the  state  insurance  commissioners' 
veto  powers  over  investment  objectives 
Applicants  note  that  the  basic  premise 
of  corporate  democracy  and  shareholder 
voting  is  that  not  all  shareholders  may 
agree  with  a  particular  proposal. 
Although  the  interests  and  opinions  of 
shareholders  may  differ,  this  does  not 
mean  that  inherent  conflicts  of  interest 
exist  between  or  among  such 
shareholders.  State  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insurance  companies  usually  cannot 
simply  redeem  their  separate  accounts 
out  of  one  fund  and  invest  in  another 
Generally,  time-consuming,  complex 
transactions  must  be  undertaken  to 
accomplish  such  redwnptions  aj>d 
transfers. 

28.  Conversely,  the  trustees  of 
Qualified  Plans  or  the  participants  in 
participant-directed  Qualified  Plans  can 
make  the  decision  quickly  and  redeem 
their  interest  in  the  Portfolios  and 
reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments  faced  by  separate  accounts 
or,  as  is  the  case  with  most  Qualified 
Plans,  even  hold  cash  pending  suitable 
investment 

29  Applicants  also  assert  that  there  is 
no  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interest  of  participants  in  the 
Qualified  Plans  and  contract  ONyners  of 
the  Separate  Accounts  from  future 
changes  in  the  federal  tax  laws  than  that 
which  already  exist  between  variable 
annuity  contract  owners  and  variable 
life  insurance  contract  owners. 

30.  Applicants  state  that  various 
factors  have  kept  more  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts  than  currently  offer  such 
contracts.  These  factors  include  the 


costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments),  and  the 
lack  of  name  recognition  by  the  public: 
of  certain  insurers  as  investment  experts 
with  whom  the  public  feels  comfo*abie 
entrusting  their  investment  dollars  Use 
of  a  Portfolio  as  a  common  investment 
media  for  vanable  contracts  would 
reduce  or  eliminate  these  concerns. 
Mixed  and  shared  funding  also  should 
provide  several  benefits  to  vanable 
contract  owners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Participating  Insurance 
Companies  will  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  Sage,  but  also  from  the  cost 
efficiencies  and  investment  fiexibility 
afforded  by  a  large  pool  of  funds  Mixed 
and  shared  funding  also  would  permit 
a  greater  amount  of  assets  available  for 
investment  by  a  Portfolio,  thereby 
promoting  economics  of  scale,  by 
permitting  increased  safety  through 
greater  diversification,  or  by  making  the 
addition  of  new  Portfolios  more  feasible 
Applicants  assert  that  making  the 
Portfolios  available  for  mixed  and 
shared  funding  will,  therefore, 
encourage  noore  insurance  ccunpanies  to 
offer  variable  contracts,  and  this  should 
result  in  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
result  in  more  product  variation  and 
lower  charges.  Applicants  also  assert 
that  the  sale  of  shares  of  the  portfolios 
to  Qualified  Plans  in  addition  to  the 
Separate  accounts  will  result  in  an 
increased  amount  of  assets  available  for 
investment  by  such  Portfolios  This  may 
benefit  variable  contract  owners  by 
promoting  economies  of  scale,  by 
permitting  increased  safety  of 
investments  through  greater 
diversification,  and  by  making  the 
addition  of  new  Portfolios  more  feasible 
31.  Applicants  see  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding  Separate  accounts 
organized  as  unit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  separate 
account.  As  noted  above.  Applicants 
assert  that  mixed  and  shared  funding 
will  not  have  any  adverse  Federal 
income  tax  consequences 

Applicants'  Conditioos 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  each 
Trust  will  consist  of  persons  who  are 


not  "interested  persons"  of  such  Trust, 
as  defined  by  section  2(a)(19)  of  the 
1940  Act,  and  the  rules  thereunder,  and 
as  modified  by  any  applicable  orders  of 
the  Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona-fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condition  will 
be  suspended:  (a)  for  a  period  of  45  days 
if  the  vacancy  or  vacancies  may  be  filled 
by  the  Board,  fb)  for  a  penod  of  60  days 
if  a  vote  of  shareholders  is  required  to 
fill  the  vacancv  or  vacancies;  or  (c)  for 
such  longer  penod  as  the  Commission 
may  prescnbe  by  order  upon 
application. 

2  Each  Board  will  monitor  its 
respective  Trust  for  the  existence  of  any 
matenai  irreconcilable  conflict  between 
the  interests  of  the  contract  owners  of 
all  Separate  ,^ccounts  and  participants 
of  ali  Qualified  Plans  investing  in  such 
Trust  and  determine  what  action,  if 
any,  should  be  taken  in  response  to  such 
conflicts  A  matenaJ  irreconcilable 
cfwflicl  maN  anse  for  a  vanetv  of 
reasons,  including  (a)  an  acmon  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  Federal  or  state 
insurance  tax,  or  s«H:unties  .aws  or 
regulations  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter  or  anv  similar  action  by 
insurance,  tax  of  securities  regulatory 
•uthonties,  tcj  an  administrative  or 
)udiciai  decision  in  anv  reievant 
procaeding  (d)  the  manner  in  which  the 
investments  of  suc:h  Trust  are  being 
managed,  (e'  a  differeixe  in  voting 
instruc"tic>ns  given  by  vanable  annuity 
contract  owners,  vanable  life  insuranc* 
contract  owners,  and  trustees  of  the 
Plans;  (0  a  decision  bv  a  Participating 
Insurance  Cx>mpen>  to  disregard  the 
voting  instructions  of  contract  owners; 
or  (g)  if  applicable  a  decision  by  a 
Qualified  Plan  to  disrejrard  the  voting 
instructions  of  Plan  poticipanls 

3  Participating  Insurance  Companies. 
Sage,  and  any  Qualified  Plan  that 
executes  a  participation  agreement  upon 
becoming  an  owner  of  10  percMit  or 
more  of  the  assets  of  an\  Portfoho 
(collectively,  the    Participants")  will 
repxjrt  anv  potential  or  existing  cxwiflids 
to  the  relevant  Board   Participants  will 
be  responsible  for  a&sistmg  the  relevant 
Board  in  carrying  out  the  Board's 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised, 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the 
n.'!evani  Board  whenever  contract  owner 
voting  instructions  are  disregarded,  and, 
if  pass-through  voting  is  applicable,  an 
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obligation  by  etiiAi  Qudlilied  Fldti  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Plan  participant 
voting  instructions  The  responsibility 
to  report  such  information  and  conflicts, 
and  (o  assist  the  Board,  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  participation  agreements 
with  the  Trusts,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners.  The  responsibility  to 
report  such  information  and  conflicts, 
and  to  assist  the  Board,  also  will  be 
contractual  obligations  of  all  QualiTied 
Plans  with  participation  agreements, 
and  such  agreements  will  provide  that 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
a  Board,  or  a  majority  of  the 
disinterested  trustees  of  such  Board, 
that  a  material  irreconcilable  conflict 
exists,  then  the  relevant  Participant  will. 
at  its  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
trustees),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict,  up  to 
and  including:  (a)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Separate  Accounts  from  the  relevant 
Portfolio  and  reinvesting  such  assets  in 
a  different  investment  medium, 
including  another  Portfolio,  or  in  the 
case  of  insurance  company  participants 
submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  pnd.  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (/.e..  annuity  contract  owners  or 
life  insurance  contract  owners  of  one  or 
more  Participating  Insurance  Company) 
that  votes  in  favor  of  such  segregation, 
or  offering  to  the  affe<:ted  contract 
owners  the  option  of  making  such  a 
change:  and  (b)  establishing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contract  owner  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the  election 
of  the  relevant  Trust,  to  withdraw  such 
insurer's  Separate  Accounts  investment 
in  such  Trust,  and  no  char^  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  If  a  material  irreconcilable 
conflict  arises  because  of  a  Qualified 
Plan's  decision  to  disregard  Plan 


participant  vuting  instructions,  it 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Plan  may  be 
required,  al  the  election  of  the  relevant 
Trust,  to  withdraw  its  investment  in 
such  Trust,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  The  responsibility  to  take 
remedial  action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Trusts,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  contract 
owners  and  Plan  participants. 

For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  members  of 
a  Board  will  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but.  in  no  event,  will  any  Trust 
or  Sage  be  required  to  establish  a  new 
funding  medium  for  any  variable 
contract.  No  Participating  Insurance 
Company  will  be  required  by  this 
Condition  4  to  establish  a  new  funding 
medium  for  any  variable  contract  if  any 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  the  contract  owners 
materially  and  adversely  affected  by  the 
material  irreconcilable  conflict.  Further, 
no  Qualified  Plan  will  be  required  by 
this  Condition  4  to  establish  a  new 
funding  medium  for  the  Plan  if:  (a)  a 
majority  of  the  Plan  participants 
materially  and  adversely  affected  by  the 
irreconcilable  material  conflict  vote  to 
decline  such  offer,  or  (b)  pursuant  to 
documents  governing  the  Qualified 
Plan,  the  Plan  makes  such  decision 
without  a  Plan  participant  vote. 

5.  A  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  contract  owners  as 
required  by  the  1940  Act.  Accordingly, 
each  such  Participant,  where  applicable, 
will  vote  shares  of  the  applicable 
Portfolio  held  in  its  Sep)arate  Accounts 
in  a  manner  consistent  with  voting 
instructions  timely  received  from 
contract  owners.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  Separate  Account 
investing  in  a  Portfolio  calculates  voting 
privileges  in  a  manner  consistent  with 
other  Participants.  The  obligation  to 
calculate  voting  privileges  as  provided 
in  the  application  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  agreement  with 


Irust  governing  participation  in  a 
Portfolio.  Each  Participating  Insurance 
Company  will  vote  shares  for  which  it 
has  not  received  timely  voting 
instructions  as  well  as  shares  it  owns  in 
the  same  proportion  as  it  votes  those 
shares  for  which  it  has  received  voting 
instructions.  Each  Qualified  Plan  will 
vote  as  required  by  applicable  law  and 
governing  Plan  documents. 

7.  Each  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders,  and.  in 
particular,  each  Trust  will  either 
provide  for  annual  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
v»nth  Section  16(c)  of  the  1940  Act.  as 
well  as  with  Section  16(a)  of  the  1940 
Act  and.  if  and  when  applicable. 
Section  16(b)  of  the  1940  Act.  Further, 
each  Trust  will  act  in  accordance  with 
the  Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  trustees 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto 

8.  The  Trusts  will  notify  all 
Participants  that  separate  account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Trust 
will  disclose  in  its  prospectus  that:  (a) 
shares  of  such  Trust  may  be  offered  to 
insurance  company  separate  accounts  of 
both  variable  annuity  and  variable  life 
insurance  contracts  and  to  Qualified 
Plans;  (b)  due  to  differences  in  tax 
treatment  and  other  considerations,  the 
interests  of  various  contract  owoiers 
participating  in  such  Trust  and  the 
interests  of  Qualified  Plans  investing  in 
such  Trust  may  conflict;  and  (c)  the 
Trust's  Board  of  Trustees  will  monitor 
events  in  order  to  identify  the  existence 
of  any  material  irreconcilable  conflicts 
and  to  determine  what  action,  if  any, 
should  be  taken  in  response  to  any  such 
conflict. 

9.  If  and  to  the  extent  that  Rule  6e- 

2  and  Rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  proposed  Rule  6e-3 
under  the  1940  Act  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act.  or  the  rules 
promulgated  thereunder,  with  respect  to 
mixed  or  shared  funding,  on  terms  and 
conditions  materially  different  from 
those  terms  and  conditions  associated 
with  the  exemptive  relief  requested  in 
the  application,  then  the  Trusts  and/ or 
Participating  Insurance  Companies,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2  and  6e-3(T),  or  Rule  6e-3,  as  such 
rules  are  applicable. 
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10.  The  Participants,  at  lea.st  annualiv, 
will  submit  to  the  Board  of  each  Trust 
such  reports,  materials,  or  data  as  a 
Board  reasonably  niav  request  so  that 
the  trustees  of  the  Board  rna\  fuilv  carry 
out  the  obligations  imposed  upon  a 
Board  by  the  conditions  contained  in 
the  application,  and  said  reports, 
materials,  and  data  vviil  be  submitted 
more  frequently  if  deemed  appropriate 
by  a  Board  The  obligations  of  the 
Participants  to  provide  these  reports, 
materials,  and  data  to  a  Board,  when  it 
sp  reasonably  requests,  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Portfolios. 

11.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  relevant  Board  or  other 
appropriate  records,  and  suc:h  mmutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

12.  The  Trusts  will  not  accept  a 
purchase  order  from  a  Qualified  Plan  if 
such  purf:hase  would  make  the  Plan 
shareholder  an  owner  of  10  percent  or 
more  of  the  assets  of  such  Portfolio 
unless  such  Plan  executes  an  agreement 
with  the  relevant  Trust  governing 
participation  in  such  Portfolio.  A  Plan 
will  execute  an  application  containing 
an  acknowledgment  of  this  condition  at 
the  time  of  its  initial  purchase  of  shared 
of  any  Portfolio, 

{^inclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  m  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act, 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 

deit-erftfii  authuritv 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  [>«    MK-12SSS  Filed  5-11-98:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  81-926] 

Application  and  Opportunity  for 
Hearing:  Summit  Properties  Inc. 

Md>  6.  1998. 
Notice  is  hereby  given  that  Summit 

Properties  Inc.  ("Applicant")  has  filed 


an  application  pursuant  to  Section  12(h} 
of  the  Securities  E.xchange  .\c\  of  1934, 
as  amended  (the  "Exchange  Act")  for  an 
order  exempting  applicant  from  the 
provisions  of  Section  16  of  the  Exchange 
Act  v\'ith  respect  to  its  ownership  of  and 
transactions  in  units  of  limited 
partnership  interest  of  Summit 
Properties  Partnership.  L.P 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  this  application,  which  is  on 
file  at  the  office  of  the  Commission  in 
the  Public  Reference  Room  450  Fifth 
Street,  N.W.,  Washington.  DC  2n.'S4q 

Notice  is  also  given  that  an\ 
interested  person  not  later  than  June  1. 
1998  may  submit  to  the  Commission  in 
writing  its  views  or  any  substantial  facts 
bearing  on  the  application,  or  the 
desirability  of  a  hearing  thereon.  .\n\ 
such  communication  or  request  should 
be  addressed  to  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
.Street.  N.VV..  Washington.  DC.  20549, 
and  should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
ttie  reason  for  such  a  request,  and  the 
issues  of  fact  and  law  raised  by  the 
application  which  it  wishes  to  contest. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof.  At  any  time 
after  the  date,  an  order  granting 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Margaret  H.  McFarland, 

Dt^puty  Secretary 

[FR  Doc  98-12559  Filed  5-11-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  m  the 
Sunshine  Act.  Pub.  L.  94-m)9,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  May  1 1 .  1998. 

A  closed  meeting  will  be  held  on 
Thursday.  May  14,  1998.  at  1000  a  m 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  aiid  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  mav  also  be  present. 


The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C,  552b(c)(4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200,402(a)(4).  (8).  (9){i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  May 
14,  1998,  al  10:00  am.,  will  be:' 

Institution  of  injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070, 

Dated:  Mav  7,  1998 
Margaret  H    McFaridnn 
Deputy  Secretary. 
(FR  Doc  98-12703  Filed  5-8-98;  2:37  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  a4-;J9959,  File  No  SR-AMEX- 
98-16] 

SeH-Reguiatory  Organizations   Notice 
of  Filing  ot  Proposed  Ruie  Change  D> 
the  American  Stock  Exchange  inc 
Relating  to  the  Announcement  o' 
Closing  Rotations  in  Equity  Options 
After  4:02  p  m 

May  5. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  8, 
1998,  the  American  Stock  Exchange. 
Inc.  ("Amex"  or  "the  Exchange  "),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "the 
Commission  ")  the  proposed  rule  change 
as  described  in  Items  1. 11.  and  III  below. 
which  Items  have  been  prepared  by  the 
Amex.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  .^mex  proposes  to  amend 
Exchange  Rule  1  to  permit  closing 


'i5U.S.C78e(bKH. 
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rotations  in  equity  options  to  be 
announced  after  4:02  p.m.  Language 
proposed  to  be  deleted  is  in  brackets 

Hours  of  Business 
Rule  1     No  change. 

*   •   •  Commentary 

.01  No  change. 

.02  Options  Trading  after  4:02  p.m. — 
The  Board  has  determined  that  no 
option  series  shall  freely  trade  after  4:02 
p.m.  except  that  broad  stock  index 
group  options  shall  freely  trade  until 
415  p.m.  each  business  day.  However, 
one  trading  rotation  in  any  class  of 
options  contracts  may  be  effected  even 
though  employment  of  the  rotations  will 
result  in  the  effecting  of  transactions  on 
the  Exchange  after  4:02  p.m..  provided: 

(1)  No  change. 

|2)  Such  rotation  was  initiated  due  to 
unusual  market  conditions  pursuant  to 
Rule  918,  and:  (i)  Notice  of  such  rotation 
is  publicly  disseminated  no  later  than 
the  commencement  of  the  rotation  or 
4:00  p.m.  (NY  lime),  whichever  is 
earlier,  or  (ii)  notice  of  such  rotation  is 
publicly  disseminated  after  4  00  p.m. 
(but  before  4:02  p.m.j.  and  the  rotation 
does  not  commeHce  until  five  minutes 
after  news  of  such  rotation  is  publicly 
disseminated 

(3)  No  change 
If  prior  to  4:02  p  m  ,  a  trading  rotation 
is  in  progress  and  a  Senior  Floor  Official 
and  a  Floor  Official  determine  that  a 
final  trading  rotation  is  needed  to  assure 
a  fair  and  orderly  market,  the  rotation  in 
progress  shall  be  halted  and  such  final 
rotation  begun  as  promptly  as  possible 
after  4:02  p.m.  Any  trading  rotation 
commenced  after  4:02  p  m.  must  be 
approved  by  a  Senior  Floor  Official. 

.03  through  04     No  change. 

II   *;*'lf  Rpgulatnrr  fVsamTatinn"': 

S^jMMHfHt  iM  the   f»ip«>s*'  ■.>!     <tiit! 
SMttiliMT    H*«iis  t»*i     lb*-   P- nt).»s*-ii    Kill'- 

In  its  niing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Puroose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  14.  1997.  the  Exchange 
received  approval  to  move  the  close  of 


equity  options  trading  from  4  10  p.m.  to 
4:02  p.m.'  This  change  was  prompted 
by  improvements  in  dissemination  of 
closing  prices  in  the  underlying 
securities,  the  limited  ability  ofpublic 
customers  to  reach  as  quickly  as 
professional  traders  to  news 
announcements  in  the  last  ten  minutes 
of  trading,  and  the  difficulties 
experienced  by  options  specialists  and 
registered  traders  trying  to  make  orderly 
options  markets  without  the  ability  to 
hedge  or  otherwise  offset  market  risk 
with  transactions  in  the  underlying 
stock.  Following  receipt  of  approval. 
Rule  1  was  amended  to  reflect  this 
change  to  4:02  pro  Inadvertently, 
however,  the  provision  that  permits  a 
closing  rotation  *  to  be  initiated  due  to 
unusual  market  conditions,  was 
severely  limited  when  the  rule  was 
changed  to  require  that  notice  of  the 
closing  rotation  had  to  be  publicly 
disseminated  Ijefore  4:02  p.m  As 
currently  written,  the  rule  gives  Floor 
Officials  only  two  minutes  to  assess  an 
unusual  market  condition,  determine 
whether  it  is  approoriate  to  have  a 
closing  rotation  and  disseminate  the 
news  of  the  rotation  to  the  public 
The  Exchange  now  proposes  that  Rule 

1  by  amended  to  permit  the 
annourK:ement  of  closing  rotaticms  in 
equity  options  after  402  p.m.  provided 
such  a  rotation  does  not  begin  sooner 
than  five  minutes  after  the 
announcement  of  the  closing  rotation  is 
disseminated  Permitting  the 
announcement  of  closing  rotations  after 
4:02  p  m   will  allow  the  Exchange  to 
more  effectively  address  unusual  market 
conditions  by  increasing  its  flexibility  in 
the  timing  of  announcing  and 
commencing  closing  rotations.  Further. 
such  an  amendment  would  conform 
Rule  1  to  other  exchanges'  rules 
concerning  the  announcement  of  closing 
rotations. 

2  Statutory  Basis 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act '  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5).*  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engage  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 


>  S«curitlM  Exchanf*  Ad  R>1mm  No  38640. 
(May  14.  1997),  02  FR  28081  (May  22,  1M7) 

*  A  closing  rotation  is  a  trading  procedura  to 
dalermine  appropriate  closing  prices  or  quotes  for 
each  series  of  options  on  an  underlying  sIocIl 

M5US.C  78f(b) 

•U.SC  78fn))(5). 


pertect  the  mechanism  ol  a  free  and 
open  market  and  a  national  market 
system. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solidled 
or  received  with  respect  to  the  proposed 
rule  change. 

III  Dale  irfKffwtivfues*  of  the 
Proposed  Rule  Change  and  Iinning  for 
(>»inn«is.sicMi  .\jtian 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  nf  such  date  if  it  finds  suiii 
l(l^^^f>r  peruxl  to  be  appropriate  and 
publishes  its  reasons  for  «>  finding  or 
(i!'  as  »n  which  the  Amex  Lonsents,  the 
(  'unni  ssion  will: 

lA'  Hv  onler  approve  such  proposed 
rule  change   or 

iHi  Institute  pro<  Hidings  to  detennine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV  SoJit  itation  of  (xmnnrnts 

Lnterest»'d  p«rsoiis  are  invited  to 
sutifnit  written  data,  views  and 
arj^umenls  (oncemmn  the  foregoing, 
ini  luil.:iK  vvhf'ther  the  profMJ.sed  r.ile 
!  f:anK!»'   s  >  oiisisieni  with  the  .Art 
f'frsoiis  making  written  submissions 
sftouiii  tile  six  (  opies  thereof  with  the 
Secretary    Securities  and  FKchange 
Commis-sion.  450  Fifth  strvet   N  W  , 
Washington.  DC  20549  Copies  of  the 
submission,  all  subsequent 
amendnents.  all  written  statements 
with  resj)ect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wntten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.SC.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  June  2,  1998. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorit\  ^ 

Margaret  H.  McFarland. 

Dep  u  ty  Secretary. 

[FR  Doc.  98-12557  Filed  5-11-98:  8:45  am) 

BILUNQ  CODE  SOtO-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39956:  File  No  SR-CHX- 
98-01] 

Self- Regulatory  Organizations;  Notice 
ot  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Stock  Exchange,  Incorporated  Relating 
to  the  Stopping  of  Market  and 
Marketable  Limit  Orders 

May  5, 1998 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
Januar)'  16,  1998,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
relating  to  the  stopping  of  market  and 
marketable  limit  orders.  On  Febniary 
12.  1998.  the  Exchange  filed  amendment 
No.  1  with  the  Commission-  The 
proposed  rule  change,  as  amended,  is 
described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1   Self-Regulaton,  Or;^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX.  Rule  37(b)  relating  to  the 
stopping  of  market  orders  and 
marketable  limit  orders  in  the  Midwest 
Automated  Execution  System  ("MAX 
System").  Below  is  the  next  of  the 
proposed  rule  change  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 

Article  XX.  Rule  37.  Guaranteed 
Execution  System  and  Midwest 
Automated  Execution  System  (b) 
Automated  Executions.  The  Exchange's 
Midwest  Automated  Execution  System 
(the  MAX  System)  may  be  used  to 
provide  an  automated  delivery  and 
execution  facility  for  orders  that  are 
eligible  for  execution  under  the 
Exchange's  Article  XX,  Rule  37(a) 


'17CFR20O.3O-3(a)(12). 

M5U.S.C.  78s(b)(l). 

»  See  letter  from  David  T.  Rusoff,  Foley  *  Lardner, 
to  Gail  A.  Marshall,  Division  of  Market  Regulation, 
Commission,  dated  February  12,  1998. 


("BEST  Rule")  and  certain  other  orde.-'s 
In  the  event  that  an  order  that  is  subject 
to  the  BEST  Rule  is  sent  through  MAX, 
it  shall  be  executed  in  accordance  with 
the  parameters  of  the  BEST  Rule  and  tne 
following  In  the  event  that  an  order  that 
is  not  subject  to  the  BEST  Rule  is  sent 
through  MAX,  it  shall  be  executed  in 
accordance  with  the  parameters  of  the 
following 
{l)-(9)  No  change  in  text. 
(10)  Ail  market  orders  received 
through  the  .MAX  System  that  would 
result  in  an  out  of  range  execution  shall 
be  deemed  to  be  received  with  a  request 
to  STOP  Additionally,  specialists  may 
^ttip  limit  orders  that  are  marketable 
ishen  entered  into  the  .M-LV  Svstem. 
Subject  to  Interpretations  and  Policies 
.03  under  (paragraph  (a)  under!  this 
Rule  37,  a  specialist  may  execute  a 
stopped  order  out  of  the  primary  market 
range,  at  no  worse  than  the  stopped 
price,  provided  the  specialist  receives 
approval  to  do  so  from  two  floor 
officials.  All  agency  and  professional 
market  orders  received  through  the 
MAX  System  that  are  from  100  shares 
up  to  and  including  599  shares  (or  such 
greater  amount  designated  by  a 
specialist  on  a  stock-by-stock  basis)  (the 
stop  volume  threshold),  that  are  not 
automatically  executed  pursuant  to 
subsections  (6)  and  (7)  hereof  shall  be 
designated  as  "pending  auto-stop" 
orders.  A  pending  auto-stop  order  shall 
be  automatically  stopped  thirty  seconds 
after  entry  into  the  M.AX  System  unless 
the  order  has  been  canceled,  executed, 
manually  stopped,  or  put  on  hold 
during  such  thirty  second  period.  The 
pending  auto-stop  feature  shall  operate 
from  8:45  a.m.  until  2:57  p.m. 
Notwithstanding  the  foregoing  all  or 
none  orders,  fill  or  kill  orders, 
immediate  or  cancel  orders  and  orders 
that  have  been  stopped  under  the 
Enhanced  SuperMAX  program  are  not 
eligible  to  be  "pending  auto-stop" 
orders. 
(11)-(12)  No  change  in  text. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vtrith  the  Commission,  the 
self- regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


.4  Seh  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose. 

As  described  more  fully  below,  the 
purpose  of  the  proposed  rule  change  is 
to  amend  CHX  rules  relating  to 
"stopped"  orders  ^  in  the  MAX  System* 
(i)  to  permit  specialists  to  stop  a 
marketable  hmit  order'  if  the  order  is 
not  immediately  executed,  and  (ii)  to 
automate  the  stopping  of  certain  market 
orders  that  are  not  automatically 
executed. 

Under  the  Exchange's  BEST  Rule, 
Exchange  specialists  are  required  to 
guarantee  executions  of  all  agency" 
market  and  limit  orders  for  Dual 
Trading  System  issues  ^  from  100  shares 
up  to  and  including  2099  shares. 
Subject  to  the  requirements  of  the  short 
sale  rule,  market  orders  must  be 
executed  at  a  price  equal  to  or  better 
than  the  Intermarket  Trading  System 
("ITS")  best  bid  or  offer  ("BBO").  up  to 
the  size  associated  with  the  ITS  BBO. 
Limit  orders  must  be  executed  at  their 
limit  price  or  better  when:  (1)  the  ITS 
BBO  at  the  limit  price  has  been 
exhausted  in  the  primary  market;  (2) 
there  has  been  a  price  penetration  of  the 
limit  in  the  primary  market  [generally 
known  as  a  trade-through  of  a  CHX  limit 
order);  or  (3)  the  issue  is  trading  at  the 
limit  price  on  the  primary  market  unless 


'  See  CHX  Manual.  Art.  XX.  Rule  28  rugarding 
member  liability  for  stopped  orders. 

*  The  MAX  System  provides  an  automated 
delivery  and,  in  certain  cases,  execution  facility  for 
orders  that  are  eligible  for  execution  under  Article 
XX.  Rule  37(a).  and  in  certain  other  orders.  See 
CHX  Manual,  Art.  XX.  Rule  37(b). 

>  For  purposes  of  this  Tiling,  a  marketable  limit 
order  is  a  limit  order  that  is  marketable  when 
entered  into  the  MAX  System,  i.e  .  the  limit  price 
of  the  order  is  at  or  past  (higher  for  a  buy  order  or 
lower  for  a  sell  order)  the  relevant  side  of  the  fTS 
BBO  at  the  time  the  order  is  received  in  the  MAX 
System.  If  the  rrS  BBO  subsequently  moves  away 
from  the  limit  price  (;  e..  if  the  limit  price  is  lower 
than  the  ITS  best  offer  for  a  buy  order  or  higher  than 
the  ITS  best  bid  for  a  sell  order)  after  receipt  of  the 
order  but  before  execution  of  the  order,  the  order 
will  still  be  considered  a  marketable  limit  order  for 
purposes  of  pending  auto-stop.  Conversely,  if  a 
limit  order  is  not  marketable  when  received  by  the 
MAX  System,  the  order  will  not  be  considered  a 
marketable  limit  order  for  purposes  of  pending 
auto-stop,  even  if  the  ITS  BBO  subsequently 
becomes  equal  to  or  past  the  limit  price  of  the  order. 

*The  term  "agency  order"  means  an  order  for  the 
account  of  a  customer,  but  does  not  include 
professional  orders  as  defined  in  CHX.  Art.  XXX, 
Rule  2,  interpretation  and  policy .04.  That  Rule 
defines  a  "professional  order"  as  any  order  for  the 
account  of  a  broker-dealer,  or  any  account  in  which 
a  broker -dealer  or  an  associated  person  of  a  broker- 
dealer  has  any  direct  or  indirect  interest. 

'  Dual  Trading  System  Issues  are  issues  that  are 
traded  on  the  CHX.  either  through  listing  on  the 
CliX  or  pursuant  to  unlisted  trading  privileges,  and 
are  also  listed  on  either  the  New  York  Stock 
Exchange  or  American  Stock  Exchange. 
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it  can  be  demonstrated  that  the  order 
would  not  have  been  executed  if  it  had 
been  transmitted  to  the  primary  market 
or  the  broker  and  speciahst  agree  to  a 
specific  volume  related  to.  or  other 
criteria  for.  requiring  an  exe<:ution." 

As  stated  above,  tne  Exchange's  MAX 
System  provides  for  the  automatic 
execution  of  orders  that  are  eligible  for 
execution  under  the  Exchange's  BEST 
Rule  and  certain  other  orders* 

The  MAX  System  has  two  size 
parameters  which  must  be  designated 
by  the  specialist  on  a  stock-by-stock 
basis.  For  Dual  Trading  System  issues, 
the  specialist  must  set  the  auto- 
execution  threshold  at  1099  shares  or 
greater  and  the  auto-acceptance 
threshold  at  2099  shares  or  greater.  In 
no  event  may  the  auto-acceptance 
threshold  be  less  than  the  auto- 
execution  threshold.  If  the  order-entry 
firm  sends  an  order  through  the  MAX 
System  that  is  greater  than  the 
specialist's  auto-acceptanc-e  threshold,  a 
specialist  may  cancel  the  order  within 
one  minute  of  it  being  entered  into  the 
MAX  System.'"  If  the  order  is  not 
canceled  by  the  specialist,  the  order  is 
designated  as  an  open  order.  ■  >  If  the 
order-entry  firm  sends  ah  order  through 
the  MAX  System  that  is  less  than  the 
auto-acceptance  threshold  but  greater 
than  the  auto-execution  threshold,  the 
order  is  not  available  for  automatic 
execution  but  is  designated  in  the  open 
order  book  A  specialist  may  manually 
exet.ute  any  portion  of  the  order;  the 
difference  must  remain  as  an  open 
order.  If  the  order-entry  firm  sends  an 
order  through  the  MAX  System  that  is 
less  than  or  equal  to  the  auto-execution 


*ll  i*  iha  r««ponslblllty  of  the  sp«cliilist  to  b«  tbie 
to  damonilrit*  lh«t  tha  ordar  would  not  have  baan 
•xaculad  had  il  baan  routed  to  iha  other  markal. 
This  i«  often  accomplishad  by  sanding  a  "marker" 
order  to  the  primary  market. 

•A  MAX  ordar  that  fits  under  the  BEST 
panmateri  must  be  executed  pursuant  to  BEST 
Rulas  via  Iha  MAX  System.  (.S<xr  Art  XX.  Rule  37(a) 
(or  BEST  Rules)  While  tha  BEST  Rulas  do  not  apply 
If  the  order  is  outside  tha  BEST  paxamaters.  MAX 
System  handling  rules  are  still  applicable.  (Sae  Art. 
XX.  Rule  37(bl  for  MAX  System  handling  rulaa) 

'"While  the  rule  currently  parmits  cancellation 
within  three  minutes,  tha  Excnanga  has  proposed 
a  rule  change  (CHX-97-32  published  in  the  FarfM-al 
Regialar  on  February  U,  1M8)  to  reduce  the  lima 
to  one  minute  ISae  Securities  Exchange  Act  Release 
No.  JMtMFebruary  3.  19M).  63  FK  7020  (February 
11.  19M). 

*  ■  If  an  overslzad  tnarkat  or  limit  ordar  Is  received 
t>y  the  spaciallst.  he  will  either  retect  the  ordar 
IjTunadiately  or  display  it  immediately,  in 
accordance  with  CHX  Article  XX.  Rule  7  and  the 
SEC's  recently  adopted  Order  Execution  Rule* 
(Sacurilie*  Exchange  Act  Release  No  37ei9A  (Sept. 
6,  1996).  61  FR  46290  tSapt   12.  19961).  If  tha  order 
is  displayed,  the  specialist  will  check  with  the 
ordar  entry  broker  to  determine  the  validity  of  the 
oversized  order  During  Iha  one  minute  period,  the 
specialist  can  cancel  the  order  and  return  It  to  the 
order  entry  firm,  but  until  it  is  canceled  the 
displayed  order  is  eligible  for  execution. 


threshold,  the  order  is  executed 
automatically,  unless  an  exception 
applies.  The  MAX  Rules  currently 
provide  several  exceptions  to  automatic 
execution,  even  for  orders  that  are  less 
than  or  equal  to  the  auto-execution 
threshold.  First,  unless  a  professional 
order  is  received  with  a  "Z  "  designator, 
it  is  not  automatically  executed, 
regardless  of  size.  Second,  all  market 
orders  for  Dual  Trading  System  issues 
received  through  the  MAX  System  that 
would  result  in  an  out  of  range  '* 
execution  are  deemed  to  be  received 
with  a  request  to  "stop."  "  Stopped 
orders  are  not  automatically  executed  in 
the  usual  course  [i.e.,  pursuant  to  Rule 
37(b)(6)).  Instead,  they  are  placed  in  the 
open  order  file.'*  The  order  sending 
firm  then  receives  a  "UR  Stopped" 
message.  The  specialist  is  then  required 
to  include  the  order  in  its  quote  by 
bidding  (if  it  is  an  order  to  buy)  or 
offering  (if  it  is  an  order  to  sell)  the 
shares  at  one  minimum  variation  better 
than  the  current  market,  in  an  effort  to 
obtain  price  improvement  for  the  order. 

Third,  the  MAX  System  will  not 
automatically  execute  a  market  order  or 
marketable  limit  order  if  the  size 
associated  with  the  ITS  BBO  is  less  than 
the  size  of  the  market  or  marketable 
limit  order." 

Currently,  the  MAX  System  has  no 
functionality  to  automatically  "stop" 
marketable  limit  orders;  only  market 
orders  are  stopped,  and  even  then,  only 
if  they  would  resuU  in  out  of  range 
executions  or  the  size  of  the  order  is 
greater  than  the  size  associated  with  ITS 
BBO. '"  Consequently,  if  a  marketable 
limit  order  is  not  immediately  executed 
(e.g.,  it  is  out  of  range,  the  order  is 
greater  than  the  size  associated  with  the 
ITS  BBO.  etc.),  it  is  merely  added  to  the 
open  order  book.  No  message  is  sent  to 
the  order  sending  firm  until  the  order  is 
executed.  The  same  is  true  for  market 
orders  that  are  not  automatically 
stopped  and  are  not  automatically 
executed. 

Because  no  message  is  sent  to  the 
order  sending  firm,  the  firm  is  uncertain 
as  to  the  current  status  of  its  order.  As 
a  result,  as  stated  above,  the  purpose  of 
the  proposed  rule  change  is  (i)  to  p>ennit 
specialists  to  stop  a  marketable  limit 
orders,  and  (ii)  to  automate  the  stopping 
of  certain  market  orders.  Once  stopped. 


""Out  of  range"  maans  either  higher  or  low«r 
than  the  range  in  which  the  security  hat  traded  on 
the  primary  market  during  a  particular  traaing  day. 

"Sa«CHX  Manual,  An  XX.  Rule  37(b)(ll). 

'*SeeCHX  Manual.  Art  XX.  Rule  37(b)(2). 

'•See CHX  Manual.  Art.  XX.  Rule  37(b)(12) 

••CHX  Manual.  Art.  XX.  Rule  37(b)(10)  and  (11). 
While  market  orders  may  also  be  stopped  under  the 
Exchange's  Enhiancad  SuperMAX  program.  Iheae 
orders  are  not  subject  to  tnis  filing. 


the  order  sending  firm  will  then  receive 
a  stopped  message,  rather  than  being 
unsure  as  to  the  current  status  of  the 
order,  as  is  currently  the  case. 

Specifically,  the  CHX  is  proposing  to 
amend  Article  XX.  Rule  37(b)(10)  to 
provide  that  all  MAX  market  orders  that 
are  from  100  up  to  and  including  599 
shares  (or  such  higher  amount 
determined  by  a  specialist  on  a  stock  by 
stock  basis)  that  are  not  automatically 
executed  in  the  normal  course  pursuant 
to  Rule  37fb)(6)  [i.e..  because  there  is 
insufficient  size  associated  with  the  ITS 
BBO.  because  the  order  would  result  in 
an  out  of  range  execution,  because  the 
order  is  a  professional  order  and  the 
specialist  has  not  yet  decided  whether 
to  accept  the  order,  or  because  of  any 
other  reason  permitted  under  CHX 
rules)  will  be  identified  as  a  "pending 
auto  stop  "  order." 

These  orders  will  retain  their 
"pending  auto-stop  "  status  for  30 
seconds.  At  the  end  of  this  30  second 
period,  the  MAX  System  will 
automatically  stop  the  order  and  send  a 
"UR  Stopped"  message  to  the  order 
sending  firm,  unless,  before  the  end  of 
the  30  second  period,  the  order  is 
executed,  canceled,  manually  stopped 
by  the  specialist  or  "put  on  hold."  If  any 
of  these  events  occur,  the  "pending 
auto-stop'  status  will  be  removed  from 
the  order  and  the  order  will  not 
automatically  be  stopped.'*  If  an  order 
is  "put  on  hold,  "  the  CHX's  existing 
rules  for  the  order  will  apply  If  the 
order  is  stopped,  the  stop  price  will  be 
the  ITS  BBO  at  the  time  the  order  is 
received  in  the  MAX  System. 
Furthermore,  if  the  order  is  stopped 
after  the  "pending  auto-stop  "  period, 
the  entire  order  will  be  stopped. 

The  change  to  Rule  37(b)(10)  to  stop 
the  entire  order  will  result  in  better 
guarantees  for  the  order  than  are 
required  by  existing  CHX  Rules.  For 
example,  professional  orders  are 
currently  not  guaranteed  an  execution 
under  the  BEST  Rule.  Under  this 
change,  eligible  professional  market 
orders  will  now  be  guaranteed  an 


■'While  both  agency  and  professional  orders  will 
be  eligible  to  be  "pending  auto-stop"  orders,  all  or 
none  orders,  odd-lot  orders.  Pill  or  kill  orders, 
immediate  or  cancel  orders,  orders  that  re  or  will 
be  stopped  under  the  Enhanced  SuperMAX 
program,  and  other  orders  that  cannot  be  entered 
into  the  MAX  System  (i.e  .  not  held  orders,  sell 
short  exempt  orders  aad  special  settlement  orders) 
will  not  be  eligible  to  be  "pending  auto  stop" 
orders. 

<*  As  is  the  case  for  ail  features  of  the  MAX 
System,  in  unusual  trading  conditions,  this  feature 
of  MAX  can  be  de-activated  (In  its  entirety  or  on 
an  issue  by  issue  basis)  with  the  approval  of  two 
members  of  the  Exchange's  Committee  on  Floor 
Procedure  or  a  designated  member  of  the  Exchange 
suff  who  would  have'^uthority  to  set  execution 
prices.  See  CHX  Article  XX.  Rule  37(bMa). 
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execution  at  the  stopped  price. 
Additionally,  pursuant  to  Article  XX. 
Rule  28.  a  stopped  order  constitutes  a 
guarantee  that  the  order  will  be 
executed  at  the  stopped  price  or  better 
However,  under  exhsting  rules,  if  the 
size  of  the  order  is  greater  than  the  size 
of  the  ITS  BBO  m  existence  when  the 
order  is  received,  there  is  merely  no 
automatic  execution  of  the  order,  the 
order  does  not  have  to  be    stopped." 
Moreover,  even  if  the  order  is  'stopped" 
under  Rule  28  only  that  portion  of  the 
order  that  is  less  than  or  equal  to  the 
size  of  the  ITS  BBO  is  stopped  The 
portion  of  the  order  that  exceeds  the  ITS 
BBO  is  not  stopped  As  proposed,  the 
entire  size  of  the  order  (up  to  599 
shares)  would  be  automatically  stopped 
after  the  30  second  delay  unless  an 
exception  applies 

This  better  guarantee  can  be 
illustrated  by  an  example  Supf)ose  the 
rrs  BBO  IS  $20  bid,  $20'  4  offered,  400 
shares  »  10.000  shares  Suppose  further 
that  a  500  share  agency  market  order  to 
sell  is  entered  into  the  MAX  System 
Under  current  CHX  rules,  the  order 
would  not  be  automatically  executed 
The  specialist  would  be  required  to 
manually  execute  400  shares  at  $20.  The 
remaining  100  shares  would  have  to  be 
executed  at  the  next  best  prevailing 
price  If  $20  were  out  of  range,  there 
would  also  be  no  automatic  execution. 
If  the  customer  requested  a  stop,  then  a 
specialist  would  stop  400  shares  of  the 
order  at  $20,  ;  e  ,  offer  400  shares  at 
$20'  -,ft  and  guarantee  an  exe{:ution  at  no 
worse  than  $20.  The  remaining  100 
shares  would  be  guaranteed  an 
execution  (pursuant  to  the  BEST  Rule), 
but  not  neciessarily  an  execution  at  $20 
Under  Rule  37(bl(10).  as  proposed  to  be 
amended,  if  the  specialist  did  nothing, 
after  30  seconds,  all  500  shares  of  the 
order  would  be  stopped.  Thus,  the 
customer  would  be  guaranteed  an 
execution  of  no  worse  than  $20  for  a!! 
500  shares 

The  Exchange  believes  that  the  30 
second  delay  between  the  time  the  order 
is  entered  and  the  time  that  the  order  is 
stopped  is  appropriate  The  30  seconds 
will  give  the  spe<:ialist  an  opportunity  to 
review  the  order  to  determine  whether 
a  stop  is  appropriate  under  the 
circumstances. 

The  "pending  auto-stop"  feature  of 
the  MAX  System  will  operate  from  8:45 
a.m.  until  2:57  p.m  Thus,  only  orders 
entered  into  the  MAX  System  after  8:45 
a.m.  but  before  257  p  m   will  be  ehgible 
to  be  "pending  auto-stop"  orders 

In  addition  to  adding  the  new 
"pending  auto  stop"  order  to  the  MAX 
System  the  CHX  is  proposing  changes  to 
the  MAX  Svsteni  that  would  permit  a 
specialist  to  manually  "stop"  a 


marketable  limit  order,  regardless  of 
size. 

2   Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(lt)!5)  of  the 
Act  m  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  of>en  market 
and  a  national  market  system,  and   in 
general,  to  protect  investors  and  the 
public  interest 

B  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  wTitten  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Chaage  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  withm  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(n)  as  to  which  the  seif-regulatory 
organization  consents,  the  Commission 
will: 

A  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV.  Solicitation  of  Comments 

Intersted  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N,VV,. 
Washington,  DC.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  t>etween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  at 
the  Commission's  Pubhc  Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX--98-01  and  should  be 
submitted  by  lune  2,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authontv  " 

Margaret  H  McFarlaiU 

Depufv  .Ser.npforv 

;FR  Dcx.    9&-1255S  Filed  5-11-98,  8:45  ami 
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SECunmES  ano  exchange 

COMMISSION 

fRetaaM  No.  3«  3t»««  Fite  Ho  SR-OTC- 
a8-031 

Seff-Regulatory  Or^amzations:  The 
Depository  Trust  Company:  Not»c«  o« 
Filing  and  Immadtato  Ef*acttver>e&s  o< 
Proposed  Rule  Ct\BnQ*  Ratatir>9  ic 
Fees  and  Charges 

Ma\  A    1998. 

Pursuant  to  .Section  19fb)(l)  of  the 
Securities  Exchange  .^ct  of  1934 
("Act").-  notice  is  hereby  given  that  on 
February  20.  1998.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Comn    ssor    '   as  amended  on  March 
6,  I'-t'-tS    he  ;  -^posed  rule  change  as 
lev  r.^t-a    :   i'pni-  I   II.  and  III  below, 
wruci.  .le.TiS  r.avfc  t»een  prep>ared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  form  interested  persons  on 
the  proposed  rule  change 

I  Self-Regulaton  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  adjust 
the  fees  charged  by  DTC  for  various 
services  provided 

II  Self-Regulator\  Organization's 
Statement  of  the  Purpose  of  ann 
Statutory  Basis  for  the  Proposec  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 


'•17  CFK  2O0.3O-3(a)(121. 
'  15  U.S.C  7B»(b)(l). 
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and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.* 

(Al  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  adjust  the  fees  charged  for 
various  services  in  order  to  align  them 
with  DTC's  projected  service  costs  for 
1998.'  The  adjusted  fees  are  based  upon 
a  review  of  service  costs  conducted  by 
DTC's  Board  of  Directors.  This  fee 
change  will  be  effective  for  services 
provided  on  and  after  April  1.  1998.* 

DTC  believes  the  1998  fee  schedule 
will  yield  $5.0  million  more  in 
operating  revenue  annually  than  the 
present  fee  schedule  would  have 
yielded.  DTC  believes  that  the  new  fees 
will  result  in  an  average  fee  increase  of 
1.0%  for  participants  based  on  their 
monthly  bills  from  DTC  for  October. 
November,  and  December  of  1997. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act ' 
and  the  rules  and  regulations 
thereunder  because  it  provides  for  the 

Ziitable  allocation  of  dues,  fees,  and 
er  charges  among  DTC's  participants 
and  other  parties  that  use  DTC's 
services. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  from  DTC 
participants  or  others  have  not  been 
received  on  the  proposed  rule  change. 
Participants  and  other  users  of  DTC's 
services  were  informed  that  DTC's 
annual  fees  would  likely  increase  by 
$5  0  million  or  approximately  1.5%  in 
a  July  2.  1997.  memorandum  entitled 
"Preliminary  Projections  for  1997  Year- 
end  General  Refund  and  Anticipated 
1998  Service  Fees'  IDTC  informed 
participants  and  other  users  of  its 
services  of  the  proposed  fee  revisions  by 


a  memorandum  dated  February  5.  1998. 
entitled  "1998  Revisions  of  DTC  Service 
Fees."  Because  participants  have  ^ 

supported  cost  based  fees  in  the  past 
and  because  the  subject  fee  changes 
overall  are  modest.  DTC  did  not 
consider  necessary  a  formal  period  for 
participant  comment  this  year 

1!  i    Ddlf  lit  ^  tH'i  tiverifss  of  lb*' 
Froposftl  Kuie  (  hdni^f  diui   I  iming  for 
(  (Jinm issiiiri   ^^  turn 

1  ne  loregoing  ruie  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii) "  of  the  Act  and  pursuant 
to  Rule  19b-4{e)(2)^  promulgated 
thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee.  or 
other  charge  imposed  by  DTC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


'  Tha  CommiMlon  has  modifiad  the  text  of  the 
summaries  prepared  by  DTC. 

'The  revised  fee  schedule  is  attached  to  DTC's 
rule  filing  and  is  available  for  copying  at  the 
Commission's  public  reference  room. 

*  The  last  full  scale  revision  of  DTC's  fees 
occurred  In  1995  although  several  revenue 
adjustments  ware  made  by  DTC  In  early  1996. 

M5U.S.C  78q-l. 


Margaret  H.  McfarUinii 

Deputy  Secretary 

IFR  Doc.  9ft-12457  Filed  5-11-98;  8;45  ami 
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Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  DC.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-03  and 
should  be  submitted  by  June  2. 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39960.  File  No  SR^TC- 
97-171 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Prop>osed  Rule  Change 
Relating  to  a  Modification  of  the 
Coupon  Collection  Service 

May  5.  1998 

On  August  7.  1997,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  December  22, 
1997.  amended  a  proposed  rule  change 
(File  No  SR-DTC-97-17)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").>  Notice 
of  the  proposal  was  published  in  the 
Federal  Rpsistemti  January  27,  1998. ^ 
No  ((irniiiHi'.;  ',^''.\.■^\  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

1   Description 

DTC  currently  operates  a  coupon 
collection  service  ("CCS"),  which 
provides  DTC  participants  with  a 
method  for  collecting  interest  payable 
on  coupons  from  municipal  bearer 
bonds  The  rule  change  modifies  CCS  to 
include  the  collection  of  interest 
payable  on  coupons  from  corporate 
bearer  bonds.' 

Currently,  participants  using  CCS  are 
required  to  deposit  coupons  in  a 
standard  sealed  envelope  or  "shell," 
each  of  which  may  contain  no  more 
than  200  coupons  for  the  same  CUSIP 
number,  series,  and  payable  date.  DTC 
submits  the  contents  of  the  shells  to  the 
appropriate  issuer  or  paying  agent  and 
credits  the  interest  to  the  participant's 
account.*  With  certain  exceptions,  DTC 
will  process  corporate  bearer  bond 
coupons  through  CCS  the  same  way  that 
it  currently  processes  municipal  bearer 
bond  coupons. 


•15U.S.C  78sCbl(3)(AXii) 
M7CFR240  19b-4(el(2). 
•  17  CFR  20O.3O-3(a)(12). 


>15  U.S.C.  7B»(b)(l). 

'Securities  Exchange  Act  Release  No.  39561 
(January  20.  1998),  63  FR  3941. 

•  Due  to  the  additional  processing  and  tracking  of 
corporate  bearer  coupon  deposits,  DTC  intends  to 
file  a  proposed  rule  change  with  the  Commission 
In  the  future  to  institute  a  surcharge  for  the 
handling  of  these  deposits. 

*  For  a  complete  description  of  CCS.  refer  to 
Securities  Exchange  Act  Release  No.  35750  (January 
22.  1996).  61  FR  2852  (File  No.  SR-DTC-95-iel 
(order  approving  proposed  rule  change). 


Federal  Register/ Vol.  63,  No.  91 /Tuesday.  May  12.  1998/Notices 


2R237 


First,  DTC  will  contact  the  corporate 
paying  agent  before  submitting  the 
coupons  for  payment  to  determine 
whether  the  coupon  proceeds  are 
payable  in  U.S.  dollars.  Only  corporate 
bearer  bonds  payable  in  either  U.S. 
dollars  or  Canadian  funds  are  eligible 
for  CCS.  Where  the  corporate  bearer 
bonds  are  payable  in  Canadian  funds, 
DTC  will  request  the  paying  agent  to 
convert  the  funds  to  U.S.  dollars  in 
accordance  with  the  prevailing 
exchange  rate.  DTC  will  not  process 
corporate  bearer  bonds  through  CCS 
unless  the  paymg  agent  is  able  to  and 
will  convert  (Canadian  funds  to  U.S. 
dollars. 

Second.  DTC  will  suppress  for 
corporate  bearer  coupons  the  automatic 
payment  function  that  it  applies  to 
municipal  bearer  coupons.^  By  delaying 
crediting  participants'  accounts  until  if 
has  received  the  interest  payments  from 
paying  agents.  DTC  will  avoid  having  to 
adjust  such  accounts  due  to  fluctuations 
in  exchange  rates. 

DTC  requires  that  each  shell 
containing  corporate  bearer  bond 
coupons  state  the  following  information 
on  its  face:  the  CUSIP  number;  a 
description  of  issue  including  purpose, 
series,  date  of  issue,  and  maturitv  date; 
the  payable  date;  the  quantity  of 
coupons  enclosed;  the  dollar  value  of 
individual  coupons;  the  total  shell  value 
unless  payable  in  Canadian  dollars;  the 
participant  number;  and  the  contact 
number  and  telephone  number  of  the 
depositing  participant.  In  addition,  each 
shell  must  be  accompanied  by  a 
completed  deposit  ticket,  each  of  which 
can  cover  up  to  twenty-five  shells, 
which  provides  the  participant  number. 
the  shell  quantity,  the  total  dollar  value. 
the  CUSIP  number  per  shell,  the  coupon 
quantity  per  shell,  the  dollar  value  per 
shell  unless  payable  in  Clanadian 
dollars,  and  whether  the  coupons  are 
future-due  or  past-due. 

DTC  will  verify  the  number  of  shells 
listed  on  the  deposit  ticket  and  give  the 
participant  a  time-stamped  copy  of  the 
ticket  If  the  number  of  shells  listed  on 
the  deposit  ticket  does  not  agree  with 
the  physical  number  of  shells,  the  entire 
deposit  wall  be  rejected  and  sent  back  to 
the  participant. 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act* 
requires  that  the  rules  of  a  clearing 
•  agency  be  designed  to  remove 
impediments  to  and  to  perfect  the 


'  When  processing  municipal  bearer  coupons 
through  CCS.  DTC  credits  participants'  accounts  on 
the  payable  date  of  the  coupons  regardless  of 
whether  it  actually  has  received  the  interest 
payment. 

•15  U.S.C.  78q- 1(b)(3)(F). 


mechanism  of  a  national  system  for 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
DTC's  obligations  under  Section 
17A(b)(3)(F)  because  it  should  provide  a 
more  efficient  method  of  settling  the 
payment  of  corporate  bearer  bond 
coupons  and  should  allow  DTC 
participants  to  centralize  the  processing 
of  the  collection  of  coupons  and  the 
receipt  of  interest  payments. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-97-17)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv  ' 

Maj-Raret  H   McFarland 
Deputy  Secretary. 
(FRDor  98-12459  Filed  5-n-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39955;  File  No.  SR-DTC- 
9&-2] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Adding  the  HUB  Mailbox  Service  to  the 
Institution  Delivery  System 

May  4.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
February  10, 1998,  the  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-98-2)  as 
described  in  Items  I.  II.  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  rule  change. 


I.  Self-Repulaton  Organization's 
Statemen!  nl  !h(   I  prms  of  Substance  of 

ihe  Propospd  Kuit  t  hange 

The  proposed  rule  change  will  add 
the  HUB  Mailbox  Service  ("HUB 
Mailbox")  to  DTC's  Institutional 
Delivery  ("ED")  system. 

II  Self-Regulators  Hrganization's 
Statement  of  thf  Purpose  of,  and 
Statutory  Basi».  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summanes,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.* 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  add  the  HUB  Mailbox  to  the 
services  provided  by  the  ID  system.' 
The  HUB  Mailbox  will  allow  investment 
managers  and  custodian  banks  ♦  to 
exchange  messages  regarding;  (1) 
securities  purchases;  (2)  securities  sales: 
(3)  reconciliation  data  relating  to 
securities  positions  and  cash 
movements;  and  (4)  other  security- 
related  transactions  as  agreed  to  by  two 
or  more  HUB  users.'  Occasionally.  HUB 


'17  CFR  200.30-3(a)(12). 
'15U.S.C.  78s(b)(l). 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

'Currently,  the  ID  system  ertables  broker -dealers 
to  exchange  conformation  and  affirmation  messages 
with  investment  managers  and  custodian  banks.  For 
a  complete  description  of  the  services  provided  by 
the  ID  system  refer  to  Securities  Exchange  Act 
Release  Nos.  33466  (January  12.  1994).  59  FR  3139 
(File  No.  SR-DTC-93-071  (order  approving 
proposed  rule  change  relating  to  the  enhanced  ID 
system):  34166  (June  6.  1994),  59  FR  31660  (File  No. 
SR-DTC-94-Oll  (order  approving  proposed  rule 
change  to  add  a  standing  instruction  database  to  the 
ID  system);  34199  (June  10,  1994),  59  FR  31660  IFile 
No.  SR-DTC-94-04J  (order  granting  accelerated 
approval  of  a  proposed  rule  change  to  implement 
the  interactive  capabilities  and  the  electric  mail 
features  of  the  enhanced  institutional  delivery 
system);  36050  (August  2.  1995).  60  FR  41139  (File 
No.  SR-DTC-95-lOl  (order  approving  proposed 
rule  change  to  implementing  advice  of  confirm 
correctiori/ cancellation  feature  and  modifying  the 
authorization/exception  processing  feature  of  the 
institutional  delivery  system);  and  39832  (April  6. 
1996).  63  FR  18062  (File  No.  SR-DTC-95-231  (order 
approving  proposed  rule  change  implementing  the 
ID  system). 

<  Initially,  broker -dealers  will  not  have  accets  to 
the  HUB  Mailbox 

'  DTC  anticipates  that  the  HUB  Mailbox  will  be 
used  primarily  for  exchanging  messages  regarding 
socurities  that  are  not  eligible  for  settlement  at  DTC. 
Telephone  conversation  among  Jack  Wiener.  Vice 

Cootinuad 
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users  may  also  transmit  trade  data  tu 
recordkeeping  vendors  where  the 
custody  and  accounting  functions  are 
performed  by  two  different  parties. 

According  to  DTC.  the  HUB  Mailbox 
was  developed  in  cooperation  with  the 
Industry  Standardization  for 
Institutional  Trade  Communication 
("ISITC")"  to  improve  the  delivery  of 
ISITC  messages.  Therefore,  all 
information  will  be  entered  in  an  ISITC 
approved  format  initially,  but  other 
formats  may  be  used  later  if  agreed  upon 
by  two  or  more  HUB  users. 

To  use  the  HUB  Mailbox,  investment 
managers  and  custodian  banks  will 
place  formatted  records  into  bundles  for 
each  addressee  with  appropriately 
coded  headers  and  trailers  and  DTC  will 
route  the  bundles  to  addresses' 
mailboxes  for  retrieval.  Addressees  will 
acknowledge  receipt  of  bundles  through 
their  mailboxes.  All  mail  messages,  both 
delivered  and  undelivered,  will  be 
transferred  at  the  end  of  each  business 
day  between  2  a.m.  and  3  a.m.  (ET)  to 
a  separate  file  which  can  be  accessed 
directly  on  the  next  day.  DTC  will  store 
mail  messages  for  up  to  five  days. 
According  to  DTC,  it  will  not  do  any 
processing  other  than  to  direct  mail  to 
appropriate  mailboxes. 

Excerpts  from  the  separate  forms  of 
agreement  to  be  executed  by  HUB 
Mailbox  users  are  attached  as  Exhibits 
C.  D.  and  E  to  the  filing.  Exhibit  C  lists 
the  fees  to  be  charged  for  the  service  to 
investment  manager  users,  and  Exhibit 
D  lists  the  fees  to  be  charged  for  the 
service  to  custodians.  Liability 
provisions,  identical  in  both  forms  of 
agreement,  are  found  in  Exhibit  E. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  it  will  increase  the 
speed  of  data  transmissions  between 
investment  managers  and  custodians, 
thereby  promoting  efficiencies  in  the 
clearance  and  settlement  of  securities 
transactions. 


Prasident  and  Sanior  CouhmI.  tTTC.  4nd  |«ffr«y 
Moon«v.  Sp«ci«l  CounMl.  Division  of  Market 
Regulalion  ("DIviiion").  Coounlssion.  and  Gng 
Oumark.  Attornay.  Oiviaion.  Commiialon  (March  2. 
IWW) 

•  ISITC  Is  a  comjnin**  of  Invtstmeni  manager*, 
cuitodians,  and  vsndors  which  wai  •Mabllahad  in 
1991,  ha*  davalopnd  utandard  massage  formats  and 
operating  prulocoli  fur  iriinsmittmg  information 
concerning  saciiritv  related  transactions  between 
and  among  investment  managers  and  custodians. 
ISrrr.'s  goals  are  to  overcome  difficulties 
ancounterad  by  investment  managers  in 
communicalinK  with  miiltiplH  cuslodiiins  and  to 
attain  slraighl  through  proc»«»ing  Many  ISITC 
members  are  OTC  pan  ici  pants. 


(Bl  Sell-Heguliitory  Uq^anualion  s 
Statement  on  Burden  on  Competition 

DTC  believes  that  no  burden  will  be 
placed  on  comf)etition  as  a  result  of  the 
proposed  rule  change. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  have  not  been  solicited  from 
DTC  participants.  Nevertheless.  DTC 
has  tested  the  HUB  Mailbox  in  a  pilot 
program  with  a  few  investment 
managers  and  custodian  banks.  One  of 
the  participants  in  the  pilot  program 
characterized  the  HUB  Mailbox  as  "the 
most  efficient,  secure  and  cost  effective 
manner  to  obtain  reconciliation  data 
daily   " 

III.  Date  of  Effectiveness  of  the 

Pri»j)(i^»-(i  Rul»*  f^hang*'  And  Timing  fnr 
Oxiwiiission  .\(.tiu(i 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Fedeial 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  me  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  DC.  20.*)49.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 


refer  to  File  No.  SR-iUC-ytt-2  and 
should  be  submitted  by  |une  2.  1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 

Margaret  H  McKarland, 
Deputy  Secretary 
IFR  Doc.  9»-12554  Filed  5-11-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rotease  No.  34-39967,  f=ito  No.  SR-NASD- 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers.  Inc.;  Relating  to  Cancellations 
and  Suspensions  for  Failure  To 
Comply  with  Art>ltration  Award 

V'  •.  5,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
May  1.  1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Asstxiation")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  Inc. 
("NASD  Regulation").  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Rpsulatory  Organizations 
Statement  of  the  Tprms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  proposes  to  amend 
that  portion  of  Rule  9514  of  the  Rules 
of  the  Association  relating  to  review  of 
non-compliance  with  arbitration  awards 
and  settlements.  The  Association 
proposes  to  change  the  composition  of 
the  hearing  panels  used  in  such 
proceedings.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 

9514.  Hearing  and  Decision. 

•        •        •         •         • 

(b)  Designation  of  Party  for  the 
Association  and  Appointment  of 
Hearing  Panel 

If  a  member,  association  person,  or 
other  person  subject  to  a  notice  under 
Rule  9512  or  9513  files  a  written  request 
for  a  hearing,  an  appropriate  department 
or  office  of  the  Association  shall  be 


'17CFR2(X).30-3(a)(12). 
'15  U.S.C  78a(b)(l). 
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designated  as  a  Party  in  the  proceeding. 
and  a  Hearing  Panel  shall  be  appointed 

(1)  If  the  President  of  NASD 
Regulation  or  N.A-SD  Regulation  staff 
issued  the  notice  initiating  the 
proceeding  under  Rule  9512(a)  or 
9513(a),  the  President  of  NASD 
Regulation  shall  designate  an 
appropriate  N.^SD  Regulation 
department  or  office  as  a  Party;,  and  the 
NASD  Regulation  Board  shall  appoint  a 
Hearing  Panel  The  Hearing  Panel  shall 
be  composed  of  two  or  more  members. 
For  proceedings  mitiated  under  Rule 
9513(al  concerning  failure  to  comply 
with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
NASD  arbitration  or  mediation,  the 
Chief  Hearing  Officer  shall  appoint  a 
Hearing  Panel  composed  of  a  Hearing 
Officer.  For  any  other  proceedings 
initiated  under  Rule  95121a)  or  9513lai 
by  the  President  of  XASD  Regulation  or 
NASD  Regulation  staff,  the  NASD 
Regulation  Board  shall  appoint  a 
Hearing  Panel  composed  of  two  or  more 
members:  (One)  one  member  shall  be  a 
Director  of  N.^SD  Regulation,  and  the 
remaining  member  or  members  shall  be 
current  or  former  Directors  of  NASD 
Regulation  or  Governors.  The  President 
of  NASD  Regulation  may  not  serve  on 
(the]  a  Hearing  Panel. 
*         *         *         •         • 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  ma\-  be  examined  at  the 
places  specified  in  Item  I\'  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  composition  of 
the  Hearing  Panel  used  for  proceedings 
under  the  Rule  9510  Series  in  which 
NASD  Regulation  seeks  to  suspend  or 
cancel  the  membership  of  a  member  or 
the  registration  of  a  person  for  failure  to 
comply  with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
NASD  arbitration  or  mediation. 
Currently,  Rule  9S  14(b)  requires  that  the 


Hearing  Panel  for  such  procped;nes  be 
composed  of  two  or  more  members,  one 
of  whom  must  be  a  Director  of  N'ASD 
Retiulation,  and  the  remaining  member 
or  members  must  be  a  current  or  former 
Director  of  NASD  Regulation  or 
Governor  of  the  NASD.  NASD 
Regulation  has  determined  that  board- 
level  panelists  are  not  necessarv  for 
such  hearings  because  the  issues  to  be 
resolved  are  narrow  and  largely 
administrative.  Generally,  the  onlv 
issues  to  be  addressed  are  whether:  (1) 
the  member  or  person  paid  the  award  in 
full  or  fully  complied  with  the 
settlement  agreement;  (2)  the  claimant 
agreed  to  installment  payments  or  has 
otherwise  settled  the  matter,  (3)  ttie 
member  or  person  has  filed  a  timely 
motion  to  vacate  or  modify  the 
arbitration  award  and  such  motion  has 
not  been  denied;  14)  the  miember  or 
person  has  filed  a  petition  m 
bankruptcy  and  the  bankruptcy 
proceeding  is  pending,  or  the  award  or 
payment  owed  under  the  settlement 
agreement  has  been  discharged  by  the 
bankruptcy  court;  and  (5)  the  member  or 
person  is  unable  to  pay  the  award  The 
Commission  has  stated  that  a  bona  fide 
inability  to  pay  an  arbitration  award  is 
an  important  consideration  determining 
whether  any  sanction  for  failure  to  pav 
an  arbitration  award  is  excessive  or 
oppressive.'^  NASD  Regulation  has 
determined  that  it  would  be  more 
efficient  to  have  one  Hearing  Officer 
conduct  the  hearing  on  these  issues  and 
render  a  decision.  Heanng  Officers  are 
well-suited  to  resolve  the  issues 
presented  in  these  types  of  hearings  due 
to  their  tramng  and  experience  in  the 
NASD  s  disciplinary  proceedings  under 
the  Rule  9200  Series. 

2.  Statutory'  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,  which  requires,  among  other 
things,  that  the  .Associations  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  the  proposed  rule 
change  will  result  in  a  fair  and  efficient 
procedure  for  suspending  or  canceling 
the  membership  of  a  member  or  the 
registration  of  a  person  for  failure  to 
comply  with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
NASD  arbitration  or  mediation  so  that 
where  appropriate  such  members  or 


'  See  In  the  Matter  of  the  Application  of  Bruce  M 
Zipper.  Securities  Exchange  .\ct  Release  33376, 
Admin.  Proc.  File  No.  3-7908.  (Dec.  23,  1993). 


persons  are  not  permitted  to  continue  to 
do  business  with  investors. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe  the 
proposed  rule  change  would  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 

solicited  nor  received 

III.  Date  of  Effectiveness  o!  the 
Proposed  Rule  Change  and  Timing  for 
(Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  (A)  by  order  approve  such 
proposed  rule  change,  or  (B)  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved 

rV.  Solicitation  o(  Comment.^ 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N.W..  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD  Regulation. 
A\  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  bv  May  27,  1998, 
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For  the  Commission,  by  the  Divisioa  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 

Mar||ar«l  H.  McFarland, 
Deputy  Secretary 
[FR  Doc  98-12456  Filed  S-ll-M;  8:45  am) 
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SECUfVriES  AND  EXCHANGE 
COMMISStON 

[H«,«,.vM  No  J4-3WM;  Flto  No.  SR-NASO- 

Natnin,»i  Assi  ><  'a'u  .f    >(  S«*i  un!i«s 
Qt,,,l^vrH    im,       C)rd«»'  Appft'V'nq 
Pfiipos***:)  By  Law  Amendm««(^* 
R«K4(.iinng  M«»fT»to«fs  Ic  Updrtte  firm 
Contact  Information  F  Kh  tronn  ally   to 
Mamiasn  Ei«»rtronir  M^ii  At  i  oun!  and 
fuf  Othef  PvfptJSes 

May  5. 1990 

On  Decenober  19.  1997.  ihe  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  ■Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  M(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  and 
Rule  19b-4  thereunder  '  The  filing  was 
thereafter  amended  on  ApriJ  22.  1998.' 
In  this  ^^\mf^.  u  amended,  the 
Association  proposed  amendments  to 
the  NASD  By-laws,  to  require  members 
to  communicate  with  the  Association 
electronically-  Under  this  proposal, 
members  will  be  required  to  set  up  and 
maintain  an  electronic  mail  account  and 
must  update  their  firm  contact 
information  through  the  Internet.  In 
addition,  the  Association  has  included  a 
technical  amendment  to  the 
composition  of  the  NASD  National 
Nominating  Committees,  correcting  a 
misprint  from  an  earlier  filing.*  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  January  16,  1998 


>  \7  CFR  200.30- 3U)(t2). 

'1SU.S.C  78»<b)(l). 

»17CFR  240  t9b-4 

> Latter  from  T  Gr«nt  C«ll«ry.  Senior  Vice 
PrMidenI  <nd  Ceneni  Countel.  NASD  lo  lUtberine 
A.  Engl«nd.  A»»i«Unt  Director.  Division  of  Marliet 
Reguiation,  Conuniuion  dalad  April  22,  199S  Tha 
•mendmani  provldat  tha  mainban'  vo<a  and 
rasponMs  to  ilia  commant  letters.  It  is  technical  in 
nature  and  iharafora  not  subject  to  a  notice  and 
corrunant  raquirament 

« See  Sacuntiaa  Exchange  Act  Release  No  39326 
(Nov    14.  1M7I.  62  FR  62385  (Nov   21.  1M7).  see 
aJso  i/i/ra  text  surrounding  note  7. 


("Notice").*  The  Commission  received 
three  comment  letters  on  the  filing.* 

I.  Introduction  and  Background 

On  August  5.  1997.  the  Membership 
Committee  of  the  NASD  Regulation.  Inc. 
("NASD  Regulation")  Board  of  Directors 
recommended  requiring  each  member's 
executive  representative  to  maintain  an 
Internet  electronic  mail  account  for 
communication  with  the  NASD  and  to 
update  firm  contact  information  via 
NASD  Regulation's  Internet  web  site. 
Following  approval  by  the  NASD 
Regulation  Board  of  Ehrectors  and  the 
NASD  Board  of  Governors,  the  Notice 
was  filed  with  the  Commission  and 
published  in  the  Federal  Register^ 
When  polled  on  this  proposal,  as 
required  by  the  NASD  By-laws,  the 
NASD  membership  voted  more  than  two 
to  one  in  favor  of  requiring  maintenance 
of  eledronir  mai!  nrrn\inf<;  ■ 

U.  Descnptiun  of  tkt  Proposal 

A.  Electronic  Mail  Accounts  and 
Updating  of  Member  Information 

The  Proposal  promotes  Internet  us^ 
by  the  Assoc  i at ir»n  and  its  members  ai. 
•  COBMnunii  ^iiuin  Miol   ,\s  revised,  the 
NASD  By-lflws  w.''  rt-<)uirt'  f«iH  h 
member  to  a<  t^uir^  aiu:  maintain  an 
Internet  electronic  mail  address  on 
behalf  of  its  «»TP<-iittvp  rpprwsw^tative 
before  Jani)-r\  :    I'.tMn 

In  additioi-  •     Tiain'aiimiK  ••■.'''  'r(H'. k 
mail  accounts.  iiu'inr»y-s  a    ;  a, si    tif 
required  to  upda'f  f>nr;    (nitact 
information  ele<'n..rtin    !n  't-;  filing, 
the  NASD  main!^;:;*'.!  -h,!'  t.*-  (.resent 
method  of  collecting  finn    j.nn.  • 
information  (which  is  us»*<;  ^ff  member 
balloting,  compliance  purposes  and 
targeting  key  individuals  for 
informational  mailings,  etc  }  through 
physical  filing  of  an  NASD  Member 
Firm  Questionnaire  ("Memhier 
Questionnaire")  needs  ii:ii.in)-.P!!!H!;: 
There  are  significant  probiams  with 
current  procedures  First,  mformation  is 
often  stale,  because  members  rarely 
update  the  filings.  Second,  the  Member 
Questionnaire  information,  which  is 


•  Sae  SacuriHaa  Exchange  Act  Release  No  39S39 
January  12.  I9M).  63  FR  2709  January  16.  199S) 
(File  No.  SR-NASD-97-92)  Amendment  No  1  to 
the  proposed  rule  Tiling  was  filed  on  A(>ril  22.  1996. 
See  tupra  note  3 

•  See  Latter  Cram  Marc  B  Horin.  Natiooal 
Compliance  Consultants  lo  Secretary.  ConiffllMion. 
dated  January  23.  199S:  teller  from  John  B. 
Sinunon.  Morris  Group  Inc  to  Secretary. 
Quiunission,  dated  January  22.  199S:  and  Letter 
bt>m  Marc  B  Horin.  National  Compliance 
Coruultants  to  Secretary.  Commission,  dated 
(anuary  30.  1996. 

'  Release  No  34-39539.  supra  note  5. 

•  See  Amendment  No.  1.  tupm  note  3  The 
membership  vote  was  1.864  in  favor.  676  against. 


currently  st    r--:  ari".  .r;  i.u-  ,ivailable 
through  the  L-eiiL-a;  Registration 
Depository  or  "CRD,"  is  not  readily 
available  for  use  in  other  computer 
programs  and  systems.  Finally,  the 
plaiuied  system  enhancements  to  the 
CRD  do  not  contemplate  inclusion  of 
Member  Questionnaire  data.  Using  the 
new  electronic  mailboxes,  the  N.^.SD 
intends  to  transmit  e-mail  reminders  to 
members  to  update  their  Membership 
Questionnaires  on  a  periodic  basic 
Member  firms  can  then  easily  access 
their  respective  Member  Qviestionnaire 
via  the  NASD  Regulation  Web  Site  for 
updating.*  The  Association  has 
indicated  that  information  provided  in 
this  manner  is  more  readily  interfaced 
to  the  internal  NASD  Regulation 
systems  requiring  the  data 

The  three  (  omment  letters  rw<..eive<i  by 
the  Commission  (jn  this  rule  filing  all 
reac  t  ne^at;vei\  '(>  .'^quired  use  of  the 
Internet  and  elettrixui   mail  accounts 
The  mam  obtei  tions  relate  to  the  costs 
involved  in  setting  up  and  maintaining 
such  services.  One  commentator 
su(y?ested  that  the  det^ision  to  maintain 
an  eletlronM   mail  account  should  be 
discretionary   rather  than  mandatorv  '" 
(xKicems  atK)ut  lack  of  member  of 
NASD  control  over  the  Internet  and 
internet  fun(  tionahtv,  reliability,  access, 
inteijntv  and  struntv  were  also  noted" 
T)»e  .\.sstx;iat ion's  response  argues  that 
the  minimal  costs  involved  in 
(  ofinecting  to  the  Internet  (as  littie  as 
ten  doilars  a  month  for  an  a<xount  and 
less  than  one  thousand  dollars  for  a 
computer  and  modem)  are    reasonable 
in  li^ht  of  the  tremendous  l^ienefits  that 
eietlronic  mail  and  Internet 
communication  wil!  bring  to  the 
membership  "^^  The  N.ASD  also 
stressed  its  belief  that  all   rather  than 
some,  members  should  have  an 
electronic  mai!  account,  to  "stnve  for 
unifomiitv  of  notice  and  enable  speedy 
and  relatively  inexpensive 
communit  ation  with  all  members."" 

B  Technical  Amendment  to  Nominating 
Committee  Compf)'>ition 

The  ,N'ASD  also  proposes  a  technical 
amendment  to  .Article  VII,  Sec-lion  9(b) 
of  the  .N.^SU  Bv-L^ws  In  November, 
1997,  the  C;ommission  approved  a 
comprehensive  revision  to  the 
Association  By-Laws,  implementing  a 


•A  firm  would  be  able  lo  access  only  its  own 
Member  Questionnaire;  Ihe  information  would  be 
password-protected  lo  prevent  any  public  accees. 

'"See  l-etter  from  Marc  B  Horin.  IMational 
Compliance  Consultants  to  Secretary,  Commission, 
dated  January  30.  1998 

"W. 

"Amendment  No.  1,  tupn  note  3  at  2. 
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more  streamlined  corporate  structure.'"' 
When  voted  on  by  the  NASD  members 
prior  to  Commission  approval,  however. 
Article  VII,  Section  9(b)  incorrectly 
stated  that  the  number  of  Industry 
committee  members  on  the  National 
Nominating  Committee  should  equal  or 
exceed  the  number  of  .N'on-Industry 
committee  members  The  terms 
"Industry"  and  'Non-Industry"  had 
been  transposed.  By  Commission  order, 
the  National  Nominating  Committee 
must  have  an  equal  or  greater  number  of 
Non-Industry  participants, '' 

Only  one  commentator  addressed  this 
portion  of  the  proposal  This  writer 
questioned  numerical  inconsistencies 
within  the  amendment,'^  In  its 
response,  the  .NASD  pointed  out  that  the 
commentator  incorrectly  assumed  that 
the  terms  "Non-Industry  member"  and 
"Public  .Member"  were  synonymous. 
Since  they  are  not  (because  Public 
members  are  a  subset  of  Non-Industry 
members)  there  is  no  inconsistency,*' 

III.  Discussion 

.•\s  discussed  below,  the  Commission 
has  determined  at  this  time  to  approve 
the  -Association's  proposal.  The 
standard  by  which  the  Commission 
must  evaluate  a  proposed  rule  change  is 
set  forth  in  Section  19(b)  of  the  AcA.  The 
Commission  must  approve  a  proposed 
NASD  rule  change  if  it  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Art  and  the  rules 
and  regulations  thereunder  that  govern 
the  NASD.'*  In  evaluating  a  given 
proposal,  the  Commission  examines  the 
record  before  it  and  all  relevant  factors 
and  necessary  information.  In  addition. 
Section  15A  of  the  Act  establishes 
specific  standards  for  N.-\SD  rules 
against  which  the  Commission  must 
measure  the  proposal.''' 

A.  Electronic  Mail  Accounts  and 
Updating  of  Member  Information 

The  Commission  has  determined  to 
approve  the  Association's  proposal 
requiring  members  to  acquire  and 
maintain  the  ability  to  communicate 


'*  See  Securities  Exchange  Act  Release  No.  39326 
(Nov.  14.  1997).  62  FR  62385  (Nov.  21.  1997). 

"See  Securities  Exchange  Act  Release  No.  37538 
(Aug.  8.  1996)  (SEC  Order  Instituting  Public 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934.  Making  Finding* 
and  Imposing  Remedial  Sanctions.  In  the  .Matier  o! 
National  Association  of  Securities  Dealers.  Inc., 
Administrative  Proceeding  File  No.  3-9056)  ("SEC 
Order"  The  SEC  Order  includes  fourteen 
Undertakings  adopted  by  the  Association  to 
remediate  the  problems  identified  in  the  order. 

'•Letter  from  Marc  B.  Horin,  National 
Compliance  Consultants  to  Secretary.  Commission, 
dated  lanuary  30,  1998, 

"  See  Amendment  No.  1.  supra  note  3  at  2. 

"15U.S.C.  78s(b) 

'»15U,S.C78o-3. 


electronically.  Use  of  the  Internet  as  a 
business  tool  is  expanding  rapidly.  As  a 
general  matter,  it  is  becoming  widely 
recognized  as  an  efficient  and  cost- 
effective  means  of  communication  in 
the  business  world.  Specifically,  use  of 
electronic  mailboxes  is  expected  to 
facilitate  timely  communications 
between  the  Association  and  its 
members,  the  more  rapid  distribution  of 
NASD  information,  notices,  and 
publications,  and  reduction  or 
elimination  of  printed  publications. 
Overall,  the  enhanced  use  of  electronic 
communications  should  result  in 
significant  cost  savings  to  the 
Association  without  significant 
disadvantage  to  the  member.  Moreover, 
as  noted  above,  the  costs  involved  in 
obtaining  and  maintaining  Internet 
service  are  minimal. ^o  According  to 
research  conducted  by  the  Association, 
any  phone  line  in  the  United  States  can 
support  Internet  service.^'  Finally,  the 
Commission  agrees  with  the  Association 
that  "concerns  over  the  lack  of  NASD 
control  over  the  Internet  as  well  as  its 
integrity,  security,  and  functionality 
also  exist  for  other  modes  of 
communication,  such  as  the  United 
States  mail.  In  many  cases,  Internet 
communication  is  more  desirable  given 
its  speed,  timely  notice  of  undeliverable 
mail,  and  accessibility  24  hours  a 
day"  22  Since  the  proposal  complies 
with  the  requirements  of  Sections  15A 
and  19(b)(2)  of  the  Act,  and  the 
advantages  clearly  outweigh  any 
disadvantages,  the  Commission  is 
approving  the  filing. 

b.  Composition  of  National  Nominating 
Committee 

The  Commission  will  also  approve 
the  adjustments  to  the  composition  of 
the  National  Nominating  Committee  at 
this  time.  This  is  necessary  to  ensure 
that  membership  in  the  National 
Nominating  Committee  conforms  to  the 
requirements  of  the  SEC  Order  and 
related  Undertakings  issued  in  August 
1996.-'^  Based  on  the  Commission's 
specific  findings  in  the  SEC  Order,  the 
Association  agreed  to  "implement  and 
maintain  at  least  fifty  percent 
independent  public  and  non-industry 
membership  in  its  Board  of  Governors, 
the  Board{s)  of  Governors  or  Directors  of 
a!!  of  its  subsidiaries  and  affiliates  that 


exercise  or  have  delegated  self- 
regulatory  functions,  and  •    •   •   .  the 
National  Nominating  Committee.""  For 
the  past  several  months,  the  Association 
has  maintained  compliance  with  both 
the  SEC  Order  and  the  misprinted 
effective  language  by  maintaining  a 
equally  balanced  committee.^*  Revising 
the  language  to  correct  the  misprint  will 
allow  the  Association  to  introduce 
additional  Non-Industry  members, 
which  furthers  the  intent  of  the  SEC 
Order  and  other  related  Commission 
proceedings 

IV.  Conclusion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act,  ancf,  particularly,  with  Section 
15A  thereof  26  in  approving  the 
proposal,  the  Commission  has 
considered  its  impact  on  efficiency, 
competition,  and  capital  formation,*'  In 
particular,  the  electronic  mail  accounts 
and  updating  proposal  promotes 
procedures  that  are  cost -efficient  and 
will  promote  the  fair  and  efficient 
operation  of  the  Association  and 
conduct  of  its  self- regulatory 
responsibilities.  In  addition,  adjustment 
of  the  National  Nominating  Committee 
composition  is  important,  to  conform 
the  language  to  the  intent  of  the 
Association  and  the  Cximmission  when 
originally  approved.  This  change  will 
help  to  ensure  a  fair  representation  of 
NASD  members  in  the  selection  of 
Association  Directors  and  Ckivemors 
and  administration  of  its  affairs  and 
provide  an  appropriate  number  of 
Ckivemors  or  Directors  that  are 
representative  of  issuers  and  investors 
and  not  associated  with  a  member  of  the 
Association,  a  broker,  or  a  dealer. 

It  is  therefore  ordered,  pursuant  to 
Section  19fb)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-97- 
92),  including  Amendment  No,  1 
thereto,  is  approved, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  98-12458  Filed  5-11-98;  8:45  am) 
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^'' See  supra  text  accompanying  note  12. 

*'  See  E-Mail  from  Mary  Dunbar,  Office  of 
General  Counsel.  NASD  to  Mandy  Cohen,  Office  of 
Market  Supervision,  Commission  dated  April  30, 
1998  (indicating  that  "NASD  Regulation  staff 
conferred  with  MCI.  which  informed  NASD 
Regulation  that  modems  were  widely  available  that 
are  capable  of  providing  Internet  access  via  any 
telephone  line  used  in  the  United  States"). 

^'  See  Amendment  No.  1,  supra  note  3  at  2. 

"  See  SEC  Order,  supra  note  15. 


"  Telephone  call  from  Mary  Dunbar.  Office  of 
General  Counsel,  NASD  Regulation  to  Mandy 
Cohen.  Office  of  Market  Supervision,  Commission 
dated  May  5.  1998. 

"15U.S.C5780-3. 

''15U.S.C.  578c(fl. 

»15U.S.C578s(b)(2). 
» 17  CFR  2O0.3O-3laKl2). 
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Ai>MlN^ST  MATi:  ■■N 


Region  i     n  >v«  t  ngland  States 
Regional  Fairness  Board;  Public 
Hearing 

The  New  England  States  Regional 
Fairness  Board  Hearing  to  be  held  on 
Jun^  22,  1998.  starting  at  9:30  a.m..  at 
the  University  of  Maine  at  Augusta,  46 
University  Drive,  )ewett  Hall 
Auditorium,  Augusta,  Maine  04330,  in 
space  is  being  donated  by  the  University 
of  Mame.  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.  S.  Small  Business,  and  others 
present. 

For  further  information  contact  Gary 
P.  Feele,  telephone  (312)  353-0880. 
Shirl  Thomas. 

Director.  Office  of  External  Affairs. 
|FR  Doc.  9ft-12538  Filed  5-11-98;  8  45  ami 
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SMALL  BuSiNhSb  AuMiNib!  ha  i  k;N 

Region  V  District  Advisory  Couruiil 
Public  ll«l«etlng 

The  U.S.  Small  Business 
Administration  Region  V  District 
Advisory  Council  located  in  the 
geographical  area  of  Minneapolis/St. 
Paul.  Minnesota,  will  hold  a  public 
meeting  on  June  12,  1998.  at  11:30  a.m.. 
at  the  Decathlon  Club,  1700  East  79th 
Street.  Bloomington.  Minnesota,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business,  or  other  present. 

For  further  information,  write  or  call 
Edward  A.  Daum.  District  Director.^'  S 
Small  Business  Administration.  610-C 
Butler  Square.  100  North  6th  Street. 
Minneapolis.  Minnesota  55403. 
telephone  (612)  370-2306. 
Shirl  Thomas, 

Director.  Office  of  External  Affairs 
|FR  Doc  98-1 25;t7  Filed  5-11-98,  8:45  ami 
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Region  III  District  Advisory  Council 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  III  District 
Advisory  Council,  located  in  the 
geographical  area  of  Clarksburg,  West 
Virginia,  will  hold  a  public  meeting  at 
10:30  a.m.  on  Monday.  |une  8.  1998,  at 
Ponderosa  Steak  House,  Bridgeport, 
West  Virginia,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.  S.  Small  Business 
Administration,  or  others  present. 


For  further  mfurmation.  write  or  call 
Ms.  Jayne  Armstrong.  State  Director.  U. 
S.  Small  Business  Administration.  168 
West  Main  Street,  Clarksburg.  West 
Virginia  26301.  telephone  (304) 
62305631  Ext.  223. 
Shirl  Thomas, 

Director.  Office  of  External  Affairs 
|FR  Doc.  98-12536  Filed  5-11-98;  8  45  am) 


DEPARTMENT  OF  STATE 

(Putl"C    Nolle*"   ;.Ht.';' 

Bureau  of  Politicai-Mihtar>  Affairs 
Office  of  Defense  Trade  Controls 

agency:  Department  of  State. 
ACTION:  60-day  notice  of  proposed 
information  collection;  DSP-9, 
Statement  of  Registration. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
information  collection  described  below 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  0MB. 
This  process  is  conducted  in  accordtmce 
with  the  Paperwork  Reduction  Act  of 
1995 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
Political-Military  Affairs,  Office  of 
Defense  Trade  Controls. 

Title  of  Information  Collection: 
Statement  of  Registration. 

Frequency:  One,  two,  or  five  years. 

Form  Number  DSP-9. 

Respondents:  Exporters  of  U.S. 
Munitions  List  items  covered  under  the 
Foreign  Military  Sales  Program. 

Estimated  Number  of  Respondents: 
4.500. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden  2.250. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 


through  the  use  ot  automated  collection 
techniques  or  other  forms  of  technology. 
F0«  ADDITIONAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington,  DC  20520,  (202) 
647-0596. 

Dated:  April  30, 1998. 
Andrew  J.  Winter, 

Deputy  Chief  Information  Officer 

IFR  Doc.  98-12491  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  2803] 

Bureau  of  Political-Military  Affairs, 
Otfice  of  Defense  Trade  Controls 

agency:  Department  of  State 
ACTION:  60-day  notice  of  proposed 
information  collection;  DSP-83,  non- 
transfer  and  use  certificate. 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  (JMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
Political-Military  Affairs,  Office  of 
Defense  Trade  Controls. 

Titye  of  Information  Collection:  Non- 
Transfer  and  Use  Certificate. 

Frequency:  Aimually. 

Foim  Number:  DSP-83. 

Respondents:  Exporters  of  significant 
mihtary  equipment  and  foreign  end- 
users. 

Estimated  Number  of  Respondents: 
4.500. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  2,250. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collecrtion 

•  Enhance  the  quaiitv.  utihty,  and 
clarity  of  the  information  to  be 
collected 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology 
FOR  ADOmONAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S  Cunningham,  Directives 
Management  Branch,  US  Department 
of  State,  Washington.  DC  20520,  (202! 
647-0596 

Dated  April  30,  1998 
,\ndr«w  I.  Winter. 

Deputy  Chief  Information  Officer 

IFR  Doc  98-12492  Filed  3-11-98  8  45  ami 
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DEPARTMENT  OF  STATE 
(Public  Notice  2804] 

Bureau  of  PoHttcal-MiMtary  Affaire, 
Office  of  Defense  Trade  Controls 

agency:  Department  of  State. 
ACTKJN:  60-Day  Notice  of  Proposed 
Information  Collection;  DSP-61, 
Application/License  for  Temporary 
Import  of  Unclassified  Defense  .Articles. 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  t)elow 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  pre<;eding  submission  to  OMB 
This  process  is  conducted  in  accordance 
with  the  PapenAOFK  Reduction  Act  of 
1995 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB 

Tvpe  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approvai 
ha.s  expired. 

Originating  Office:  The  Bureau  of 
Political-Military  Affairs.  Office  of 
Defense  Trade  Controls 

Title  of  Information  Collection. 
.•\pplication'License  for  Temporary 
l.Tiport  of  Unclassified  Defense  Articles, 

Frequency:  Tnennially. 

Form  Number  DSP-61. 

Respondents  .Applicants  for  Import 
Licenses  of  Defense  ,Ar>icles 

Estimated  Number  of  Respondents: 
4  500. 

Average  Hours  Per  Response:  30 
minutes. 


Total  Estimated  Burden.  9.000 
'Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions- 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technologv 
P0«  ADOtTXXAL  INFOHMATHDN:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S  Cunningham,  Directives 
Management  Branch,  US  Department 
of  State.  Washington,  DC  20520,  12021 
647-0596 

Dated  April  30.  1998. 
Andrtrw  ].  Winter. 

Deputy  Chief  Information  Officer. 

(FR  Doc,  9fr-12493  Filed  5-11-98;  845  am] 

HLUNG  COBE  4710-M-M 


DEPARTMENT  OF  STATE 
[Public  notice  2805] 

Bureau  of  Political-Military  Affairs, 
Office  of  Defense  Trade  Controls 

AGENCY:  Department  of  State. 
ACTION:  60-day  notice  of  proposed 
information  collection,  OMB  #1405- 
0093.  request  for  approval  of 
manufacturing  license  agreements, 
technical  assistance  agreements,  and 
other  agreements. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below 
The  purpose  of  this  notice  is  to  allow  6;,^ 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  O.MB. 
This  process  is  conducted  m  accordance 
with  the  Paperwork  Reduction  .\c\.  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB 

Type  of  Request  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office  The  Bureau  of 
Political-Military  Affairs  Office  of 
Defense  Trade  Controls, 

Title  of  Information  Collection: 
Request  for  .Approval  of  Manufacturing 


License  Agreements,  Technical 
Assistance  Agreements,  and  other 
Agreements. 

Frequency:  Annually. 

Form  Number:  OMB  #1405-0093. 

Respondents:  Exporters  of  U.S. 
Technology. 

Estimated  Number  of  Respondents: 
4.500. 

Average  Hours  Per  Response:  6  hours. 

Total  Estimated  Burden:  6,000  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions 

•  Evaluate  the  accuracy  of  the 
agency  s  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
POB  ADCXTJONA.L  inpo»«»*ton:  Comments 
regarding  me  coiieclion  lisied  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington,  DC  20520,  (202) 
647-0596. 

Dated;  April  30, 1998. 
,\ndrew  S.  Winter,  ]r. 
Deputy  Chief  Information  Officer. 
(FR  Doc  98-12494  Filed  5-11-98;  845  am) 

MLUNG  CODE  471*-»-M 


DEPARTMENT  OF  STATE 

[Pubhc  Notice  2806; 

Bureau  of  Political-Military  Affairs 
Office  of  Defense  Trade  Controls 

AGENCY;  (Department  of  State. 
ACTION:  60-Day  Notice  of  Proposed 
Information  Collection;  DSP-5, 
Application/License  for  Permanent 
Export  of  Unclassified  Defense  Articles 
and  Related  Unclassified  Technical 
Data. 

SJMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 
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The  following  summarires  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatmenet. 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired 

Originating  Office:  The  Bureau  of 
Political-Military  Affairs.  Office  of 
Defense  Trade  Controls. 

Title  of  Information  CoUection: 
Application/License  for  Permanent 
Export  of  Unclassified  Defense  Articles 
and  Related  Unclassified  Technical 
Data 

Frequency:  Annually. 

Form  Number:  DS?-b. 

Respondents:  Applicants  for  Export 
Licenses  of  Defense  Articles  and  Related 
Technical  Date. 

Estimated  Number  of  Respondents: 

4.500. 

Average  Hours  Per  Response:  30 
minutes. 

TotaJ  Estimated  Burden:  10.000. 

EHiblic  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

Fon  AoomoNAL  information: 
Comments  regarding  the  collection 
listed  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 
supporting  documents  should  be 
directed  to  Charles  S.  Cunningham. 
Directives  Management  Branch.  U.S. 
Department  of  State,  Washington.  DC 
20520,  (202)  647-0596. 

Dated:  April  30.  1998. 
Aodrvw  f.  Winter, 
Deputy  Chief  Information  Officer 
IFR  Doc.  98-12495  Filed  5-11-98:  8:45  am) 

MUJNQ  COM  4710-2S-M 


DEPA^^'MtNTOF  STATE 
(Public  Notice  2807] 

Bureau  of  Political-Military  Aftalrs. 
Office  of  D*''fn^e  Trade  Controls 

AQE»^y:  Department  of  State. 
ACTION:  60-Day  notice  of  proposed 
information  collection;  DSP-73. 
application/license  for  temporary  export 
of  unclassified  defense  articles. 


summary:  I  he  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Fetiera! 
Register  preceding  submission  to  OMli. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  foUov^ng  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
Political-Military  Affairs.  Office  of 
Defense  Trade  Controls. 

Title  of  Information  Collection: 
ApplicationyLicense  for  Temporary 
Export  of  Unclassified  Defense  Articles. 

Frequency:  Annually. 

Form  Number:  DSP-73. 

Respondents'  Applicants  for  Export 
Licenses  of  Defense  Articles. 

Estimated  Number  of  Respondents: 
4.500. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  2.250. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  ADOmONAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington.  DC  20520.  (202) 
647-0596. 

Dated:  April  30.  1998. 
Andrew ).  Winter, 
Deputy  Chief  Information  Officer. 
IFR  Doc.  98-12496  Filed  5-11-98:  8:45  ami 

BILUNQ  COOC  4T10-2S-M 


DEPARTMENT  OF  STATE 

;Put)iic  Notice  2808; 

Bureau  of  Pohtical-Mllitary  Affairs, 
Office  of  Defense  Trade  Controls 

agency:  Department  of  State 
ACTION:  60-day  notice  of  proposed 
information  collection;  DSP-85. 
application/license  for  permanent/ 
temporary  export  or  temporary  import 
of  classified  defense  articles  and 
classified  technical  data 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Ad  of 
1995 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
PoUtical-Military  Affairs,  Office  of 
Defense  Trade  Controls. 

Title  of  Information  Collection: 
Application/License  for  Permanent/ 
Temporary  Export  or  Temporary  Import 
of  Classified  oiefense  Articles  and 
Classified  Technical  Data. 

Frequerxcy:  Annually. 

Form  Number:  DSP-85. 

Respondents:  Applicants  for  Export/ 
Import  Licenses  of  Classified  Defense 
Articles. 

Estimated  Number  of  Respondents: 
4.500. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  2,250. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDITIONAL  INFORMATION:  Comments 
Vf^ari:.:,^    :.'■    oiiedion  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
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documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch.  U.S.  Department 
of  State,  Washington,  DC  20S20.  (202) 
647-0596. 

Dated:  April  30,  1998. 
Andrew  J.  Winter. 

Deputy  Chief  Information  Officer. 

(PR  Doc.  98-12497  Filed  5-11-98;  8:45  am] 

BILUNG  CODE  4710-2S-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2809] 

Bureau  of  Political-Military  Affairs, 
Office  of  Defense  Trade  Controls 

AGENCY:  Department  of  State 
ACTION:  60-day  notice  of  proposed 
information  collection;  DSP-119, 
application  for  amendment  to  license 
for  export  or  import  of  classified  or 
unclassified  defense  articles  and  related 
tecfinical  data 

SUMMARY:  The  Department  of  State  is 
seeiting  Office  of  Management  and 
Budget  (O.MB)  approval  for  tfie 
information  collection  described  beiow 
The  purpose  of  this  notice  is  to  allow  60 
davs  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  .^ct  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB 

Type  nf  Request  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approv  a. 
has  expired- 

Ongmating  Office:  The  Bureau  of 
Political-Military  .\ffairs.  Office  of 
Defense  Trade  Controls. 

Title  of  Information  Collection: 
Application  tor  .Amendment  to  License 
for  Export  or  Import  of  Classified  or 
Unclassified  Defense  .Articles  and 
Related  Technical  Data 

Frequency  .Annuallv 

Form  \umber:  DSP-n9, 

Respondents:  Applicants  for  Export' 
Import  Licenses  of  Classified  and 
Unclassified  Defense  .Articles. 

Estimated  S'umber  of  Respondents: 
4,500. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  1.125  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  wnether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
tet^hniques  or  other  forms  of  technology, 
FOR  ADDITIONAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Managem.ent  Branch  U.S.  Department 
of  State,  Washington.  DC  20520.  (202) 
647-0596. 

Dated   .4.pr:!  30.  1998. 
Andrew  J.  Winter, 
Deputy  Chief  Information  Officer. 
IFR  Doc  98-12498  Filed  5-11-98;  8:45  ami 

BILLING  CODE  4710-2&-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2810] 

Bureau  of  Political-Military  Affairs, 
Office  of  Defense  Trade  Controls 

AGENCY:  Departm.ent  of  State 
ACTION:  60-Day  notice  of  proposed 
information  collection,  DSP-94, 
authority  to  export  defense  articles  and 
defense  services  sold  under  the  Foreign 
Military  Sales  Program 

SUMMARY:  The  Department  of  State  is 
seeicing  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
mformat-ion  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  :o  O.MB 
This  process  is  conducted  m  accordance 
with  the  Paperwork  Reduction  Act  of 
1995 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB 

Type  of  Request  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
Political-Military  Affairs,  Office  of 
Defense  Trade  Controls. 

Title  of  Information  Collection: 
Authority  to  Export  Defense  Articles 
and  Defense  Services  sold  under  the 
Foreign  Military  Sales  Program. 

Frequency.  .Annually. 

Form  Number  DSP-94 

Respondents  Exporters  of  U.S. 
Munitions  List  items  covered  under  the 
foreign  Military  Sales  Program. 

Estimated  Number  of  Respondents: 
250. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  2,500. 


Public  comments  are  being  solicited 
to  permit  the  agenc>'  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDTTiONAL  INFORMATION:  Comments 
regardiiig  ;r.e  > .  :,ei..u^,:\     ■-■.-d  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S,  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington.  DC  20520,  (202) 
647-0596. 

Dated:  April  30. 1998. 
.\ndrrw  J.  Winter, 
Deputy  Chief  Information  Officer 
(PR  Dnr  98-1 2499  Filed  5-11-98;  8:45  ami 

BILUNG  CODf  «710-2S-»I 


DEPARTMENT  OF  STATE 

[Public  Notice  2811] 

Bureau  of  Political-Military  Anai's 
Office  of  Defense  Trade  Conrois 

agency:  Department  of  State 
ACTION;  60-Day  Notice  of  Proposed 
Information  Collection:  OMB  #1405- 
0025,  Statement  of  Political 
Contributions,  Fees,  or  Commissions  in 
Connection  with  the  sale  of  Defense 
Articles  or  Services. 

summary:  The  Department  of  State  is 
Sf>-K.^t  Office  of  Management  and 
P    :itH!   OMB)  approval  for  the 
ii,:orrT.ation  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB, 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  charge,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
Political-Military  Affairs,  Office  of 
Defense  Trade  Controls, 

Title  of  Information  Collection: 
Statement  of  Political  Contributions, 
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Fe«s.  Of  Luiuim>sioits  iii  Luni»tM_tiuii 
with  the  sale  of  Defense  Articles  or 
Services 

Frequency:  Annually. 

Form  Number:  0MB  »1405-O025. 

Respondents:  Exporters  of  Defense 
Articles  or  Services. 

Estimated  Number  of  Respondents: 
4.500. 

Average  House  Per  Response:  8  hours. 

Total  Estimated  Burden:  96.000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency  s  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDITIONAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch.  U.S.  Department 
of  State.  Washington,  EJC  20520,  (202) 
647-0596. 

Dated:  April  30.  1998. 
Andrew  ].  Winter, 
Deputy  Chtef  Information  Officer. 
jFRDoc  9ft-12500  Filed  5-11-98;  845  ami 

aiLLINO  COOC  4710-2S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Monterey  Peninsula  Airport,  Monterey, 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUIMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Monterey 
Peninsula  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 


158  ul  the  t-ederal  Aviation  Regulations 
(HCFRPart  158). 

DATES:  Comments  must  be  received  on 
or  hufore  June  11.  1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Airports  Division, 
15000  Aviation  Blvd..  Lawndale,  CA 
90261  or  San  Francisco  Airports  District 
Office.  831  Mitten  Road,  Room  210. 
Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Ms.  Susan  Kovalenko, 
Managei,  Support  Services,  Monterey 
Peninsula  Airport  District,  at  the 
following  address:  200  Fred  Kane  Drive. 
Suite  200,  Monterev,  CA  93940. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Monterey 
Peninsula  Airport  District  under  section 
158.23  of  Part  15H 
FOR  FURTHER  INFORMATION  CONTACT: 

Marlys  Vandervelde.  Airports  Program 
Specialist,  Airports  District  Office,  831 
Mitten  Road.  Room  210,  Burlingame  CA 
94010-1303,  Telephone:  (650)  876- 
2806.  The  application  may  be  reviewed 
in  person  at  this  same  location.. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Monterey  Peninsula  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  April  9,  1998,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Monterey  Peninsula  Airport  District 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  July  14,  1998. 

The  following  is  a  brief  overview  of 
application  number  98-04-C-OO-MRY. 

Level  of  proposed  PFC:  3.00 

Proposed  charge  effective  date:  June 
1,2000. 

Proposed  charge  expiration  date: 
February  1.  2001. 

Total  estimated  PFC  revenue:  S510.159. 

Brief  description  of  proposed  projects: 
Slurry  Seal  Aircraft  Pavement  at 
Monterey  Peninsula  Airport  Southeast 
T-Hangars  and  Slurry  Seal  Fred  Kane 
Drive:  Extend  Fire  Protection  Water 
Main  on  Northside  of  Airport;  Airfield 
Lighting  Improvements:  Extend  Old 
Northside  Storm  Drain  to  Detention 


i-ono.  .-Kiriieiu  Generator  Fuel  System; 
Install  Halotron  in  Aircraft  Rescue 
Firefighting  Vehicle;  Concrete  Repair/ 
Sealant  at  South  Side  Ramp;  Holding 
Apron  for  Taxiway  "A"  at  West  End; 
Realign  Portion  of  Sky  Park  Drive; 
Reconstruct/Realign  Southeast  Entrance; 
Slurry  Seal  Taxiway  "B."  Slurry  Seal 
General  Utility  Runway  10L/28R  and 
Taxiways;  Extend  12"  Water  Main  to 
Old  North  Side;  Paving  of  Blast  Pad  at 
Holding  Area  lOR;  Terminal  Automatic 
Door  Replacement;  Terminal  Roof 
Replacement  Phase  1;  Noise  Exposure 
Map  Update;  and  Relocation  of  Power 
Pole  Line  at  Sky  Park  Drive. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  unscheduled/ 
intermittent  Part  135  air  taxis. 

Any  person  may  inspect  the 
application  in  person  at  the  F.'IA  office 
listed  above  under  FOR  further 
INFORMATION  CONTACT  and  at  the  FAA 
KegiuMd;  .\irports  Division  located  at: 
Federal  Aviation  Administration.  15000 
Aviation  Blvd.  Lawndale,  CA  90261. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Monterey 
Peninsula  Airport  District. 

Issued  in  Hawthorne.  Califoraia.  on  April 
22.  1998. 

Hermane  C.  Blias. 

Manager,  Airports  Division.  Western-Pacific 
Region 

[PR  Doc  98-12585  Filed  5-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

f^ederal  Highway  Administration 

Environmental  lmp>act  Statement, 
Orange  County.  FL,  Notice  of  Intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Orange  County,  Florida 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  D.  Bartlett,  Programs  Operation 
Engineer.  Federal  Highway 
Administration,  227  N.  Bronough  Street, 
Room  2015,  Tallahassee,  Florida  32301. 
Telephone  (904)  942-9598. 
SUPPLEMENTARY  INFORMATION:  The 
FH\V.\.  iii  cooperation  vviih  the  Florida 
Department  of  Transportation,  will 
prepare  an  EIS  for  a  proposal  to  improve 
and  extend  SR  438  (John  Young 
Parkway)  from  SR  50  (W.  Colonial 
Drive)  to  SR  424  (Edgewater  Drive)  at  SR 
434  (Forest  City  Road),  a  distance  of 
approximately  4.2  miles  (6.7  km).  The 
proposed  improvement  will  complete 
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the  link  between  Kissimmee  and 
Maitland.  This  arterial  will  provide  an. 
alternative  to  1-4  traffic  through 
Orlando,  and  will  also  alleviate  traffic 
congestion  on  the  existing  local 
connecting  streets  of  Lee  Road,  Carder 
Road,  US  441.  All  American  Boulevard, 
and  Edgewater  Drive  that  now  must 
carrv'  continuing  northbound  traffic  to 
Forest  City  Road. 

Alternatives  under  consideration  are: 
(1)  ".No  Build",  or  no  improvements 
within  the  corridor  beyond  what  is  now 
committed;  (2)  Improvement  of  existing 
roadway  facilities  including 
transportation  management  system 
(TSM)  within  the  corridor  and;  (3)  New 
alignment:  six-laning  and  extension  of 
John  Young  Parkway  from  SR  50  to 
Forest  Citv  Road. 

In  the  EIS.  the  FHWA  and  local 
agencies  will  evaluate  all  environmental 
impacts  of  the  project,  including  socio- 
economic impact,  cultural  impact,  and 
public  recreational  facility  impact  to  the 
roadway  corridor  and  surrounding 
communities,  natural  impacts  to  the 
wildlife  and  vegetation,  and  physical 
impacts  to  land  use  aesthetics,  noise 
levels,  and  air  and  water  quality  of  the 
area.  Impacts  to  floodplain  and 
Outstanding  Florida  Waters,  wetlands 
and  endangered  or  threatened  species, 
wildlife  corridors  and  critical  habitat 
will  be  evaluated.  The  presence  of 
contaminated  properties  or  potential 
contamination  will  be  evaluated 
Impacts  will  be  evaluated  for  both  shor. 
term  and  long  term  duration  and 
mitigation  of  any  impacts  will  be 
studied   Storm  water  volume  and 
quality  management  will  be  a  ma)or 
design  consideration-  Meeting  the  local 
transportation  needs,  both  personal  and 
mass  transit,  and  public  service  needs  of 
the  area  communities  are  goals  ot  the 
study. 

Letters  with  description  of  the 
proposed  protect  soliciting  comments 
will  be  sent  to  appropriate  Federal, 
State,  and  local  agencies,  as  well  as 
private  groups  and  citizens  that  have 
expressed  interest  in  this  proposal 
Public  notice  will  be  issued  for  a  series 
of  public  meetings  and  hearings  to  be 
held  m  Orange  County  and  the  City  of 
Orlando  between  April.  1998  and 
March,  1999,  where  the  Draft  EIS  will  be 
available  to  the  agencies  and  public  for 
review  and  discussion.  A  formal 
scoping  meeting  is  planned  at  the 
project  site  during  1998.  Comments  on 
the  proposal  from  all  interested  parties 
are  solicited  and  should  be  directed  to 
the  FHW,^  contact  person  listed  above 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Number  20,205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 


regarQing  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program  1 

J.R.  Skinner. 

Division  Administrator.  Tallahasse. 

IFR  Doc   9R-12561  Filed  5-11-98;  8:45  am) 

BtLUNG  COOE  4S10-Z2-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traltic  Safety 
Administration 

[Docket  No.  NHTSA-98-3812:  Notice  1] 

Bug  Motors,  Inc.;  Receipt  of 
Application  for  Temporary  Exemption 
From  Two  Federal  Motor  Vehicle 
Safety  Standards 

Bug  Motors.  Inc.  which  has  its 
principal  place  of  operations  in  Long 
Beach.  California,  ("Bug")  has  applied 
for  a  temporary  exemption  of  three  years 
from  two  Federal  motor  vehicle  safety 
standards  as  described  below.  The  basis 
of  the  application  is  that  compliance 
would  cause  substantial  economic 
hardship  to  a  manufacturer  that  has 
tried  in  good  faith  to  comply  with  each 
of  the  standards. 

This  notice  of  receipt  of  an 
application  is  published  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2)  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  application 

!r.  June  199"  California  granted  a 
\ear  s  license  as  a  "Vehicle 
Remanufacturer"  to  Looking  Glass 
Replicas  of  Long  Beach,  of  which 
Kenneth  Scheiler  was  the  sole 
proprietor  Mr  Scheiler  changed  this 
business  entity  into  "Bug  Motors,  Inc." 
in  December  1997,  a  corporation  of 
which  he  is  the  sole  shareholder  and 
president-  Therefore,  Bug  has  not 
manufactured  any  vehicles  in  the  12- 
month  period  preceding  the  filing  of  its 
Application,  nor  can  it  file  financial 
information  for  the  three  fiscal  years 
called  for  by  the  regulation.  Upon 
incorporation,  its  assets  we.-e  stated  as 
S224,B00  Mr,  Scheiler  has  been  engaged 
m  refurbishing  used  Volkswagen 
Beetles,  and  wouid  now  like  to  produce 
new  and  improved  replicas"  of  the  car, 
Bug  intends  to  buy  certain  vehirle 
components  from  \'olkswagen-Mexico, 
import  them  into  the  United  States,  and 
assemble  X'olkswagen  "Beetles"  to  be 
sold  under  the  name  "the  Bug" 
Specificallv.  Bug  will  buy  and  import 
new  chasses.  axies.  and  bodies 
including  interior  components.  The  Bug 
will  be  equipped  with  a  refurbished 
1973  engine  and  "a  rebuilt  speedometer 
(converted  from  Kilometers  to  Miles). 
Under  California  law,  the  Bub  will  be 


titled  as  a  "1998  Remanufactured 
Vehicle."  but  is  considered  "used" 
rather  than  "new,"  NHTSA  reviewed 
the  intended  modus  operandi  with  the 
applicant's  attorney  and  concurred  with 
Bug's  decision  that,  under  these  facts, 
the  Bug  should  be  treated  under  Federal 
law  as  a  newly  manufactured  passenger 
car  which  is  required  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards. 

In  addition  to  the  conventional  Beetle 
two-door  sedan,  Bug  will  offer  two 
convertible  models.  One  is  a  sedan 
modified  to  have  an  electric-powered 
fabric  roof  that  opens  along  the  roof 
rails.  The  other  is  a  fully  convertible  car 
with  a  manually-operated  top,  the 
familiar  Beetle  convertible.  Bug's 
Application  includes  a  list  of  the 
applicable  Federal  motor  vehicle  safety 
standards,  indicating  the  compUance 
status  of  the  Bug  with  respect  to  each. 
Representation  is  made  that  the  Bug 
complies  (e.g..  Standard  No.  104)  or 
complies  with  a  minor  exception  which 
will  be  modified  in  production  (e.g., 
addition  of  a  brake  warning  light. 
Standard  No.  105).  However,  the  Bug 
will  not  comply  with  Standard  No.  208 
and  Standard  No.  214. 

Specifically,  under  Standard  No.  208, 
the  Bug  will  be  equipped  with  a  three- 
point  restraint  system,  but  "the  warning 
system,  including  audio  and  visual 
aids"  will  only  "be  available  within  one 
year  after  production  commences,  and 
most  likely  within  6  months."  Bug  says 
that  it  "has  been  working  with  vendors 
to  adapt  a  Dual  Inflatable  Restraint 
System  to  the  Bug."  but  it  anticipates 
that  an  entire  three-year  period  will  be 
required  for  the  system  to  be  developed 
and  implemented. 

With  respect  to  Standard  No.  214.  Bug 
states  that  it  "has  been  attempting  to 
identify  vendors  and  parts  for  the 
installation  of  door  beams  for  the  Bug" 
and  that  it  "is  uncertain  as  to  what,  if 
any,  engineering  will  have  to  be 
performed  to  document  compliance."  It 
hopes  to  achieve  compliance  within  a 
three-year  period. 

In  support  of  its  hardship  argument, 
Bug  informs  NHTSA  that  it  would  be 
put  out  of  business  if  the  AppUcation  is 
not  granted,  as  its  subsidiarv'  business  of 
refurbishing  Beetles  is  not  sufficient  to 
carry  it  alone.  In  addition,  its  national 
distributor  would  lose  its  entire 
investment  in  start-up  costs,  estimated 
to  exceed  $100,000. 

An  exemption  would  be  in  the  public 
interest  a&  it  will  allow  Bug  to  increase 
its  workforce  from  seven  to  35  people 
within  a  year,  drawm  from  "a  significant 
number  of  minorities,  including 
Hispanics,  Asians,  and  African- 
Americans.  "  The  availability  of  the  Bug 
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also  ought  to  create  )obs  and  sales  tor 
"suppliers  and  sales  people  at  auto 
dealerships.  In  addition,  "sale  of  these 
vehicles  (ought  to]  generate  retail  sales 
taxes  of  approximately  $1,162.50  per 
unit."  and  these  revenues  would  be  lost 
with  the  denial  of  the  Application.  An 
exemption  would  be  consistent  with  the 
objectives  of  49  U.S.C.  Chapter  301  as  it 
would  make  available  to  the  public  a 
nostalgic  vehicle  that  complies  with  all 
but  two  Federal  motor  vehicle  safety 
standards. 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  number  and  the  notice 
number,  and  be  submitted  to;  Central 
Docket  Management  Facility,  room  Pl- 
401.  400  Seventh  Street.  SVV. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  (from  10  a.m. 
to  5  p.m  )  at  the  above  address  both 
before  and  after  that  date.  Comments 
may  also  be  viewed  on  the  internet  at 
web  site  dms.dot.gov.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  application 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  June  11,  1998. 
(49  use.  30113;  delegations  of 
authority  at  49  CFR  1.50.  and  501.8) 

Issued  (in  May  6,  1998 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc  98-12597  Filed  5-11-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[Docket  No.  NHTSA  9S-3396:  Notice  2] 

Orion  Bus  Industries  Inc.;  Grant  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  121 

This  notice  grants  the  application  by 
Orion  Bus  Industries  Inc,  of  Oriskany, 
New  York,  for  a  five-month  exemption 
from  Motor  Vehicle  Safety  Standard  No. 
121  Air  Brake  Systems.  The  basis  of  the 
application  was  that  compliance  would 
cause  substantial  economic  hardship  to 


a  manufacturer  that  has  tried  in  good 
faith  to  comply  with  the  standard. 

Notice  of  receipt  of  the  application 
was  published  on  February  3,  1998.  and 
an  opportunity  afforded  for  comment 
(62  FR  5604). 

On  June  7,  1995,  Western  Star  Truck 
Holdings  Ltd.,  Canada,  purchased  some 
of  the  a.ssets  of  Bus  Industries  of 
America.  Through  its  wholly-owTied 
subsidiary,  Orion  Bus  industries  Ltd.  of 
Ontario,  a  manufacturer  of  city  transit 
buses.  Western  Star  established  Orion 
Bus  Industries  Inc.  ("Orion  Bus")  as  a 
wholly-owned  subsidiary  of  Orion  Bus 
Industries  Ltd.  Since  1995.  "Orion  Bus 
has  been  striving  to  re-organize  the 
operation,  update  and  replace  obsolete 
facilities  and  turn  an  insolvent 
organization  into  a  first  class  bus 
manufacturing  facility  employing  over 
1,000  employees."  Orion  Bus 
manufactured  699  buses  in  the  12- 
month  period  preceding  the  filing  of  its 
application. 

Paragraph  S5. 1.6. 1(a)  of  Standard  No. 
121  requires  each  "single  unit  vehicle." 
including  transit  buses,  manufactured 
on  and  after  March  1,  1998,  to  be 
equipped  with  an  antilock  brake  system. 
The  company  will  be  able  to  comply  as 
of  that  date  with  buses  entering 
production.  However,  it  sought  relief 
from  compliance  for  certain  Transit  VI 
buses  whose  assembly  will  not  be 
completed  until  after  March  1,  1998.  As 
it  explained,  these  buses  "are  part  of  bus 
contracts  which  have  been  delayed  d"e 
to  the  insolvency  of  a  major  part 
supplier."  This  has  disrupted  Orioi 
Buss  schedule  for  over  27  weeks  "\\....j 
a  new  vendor  could  be  found,  new 
tooling  produced  and  the  new  supply  of 
parts  tested  and  certified  to  meet  current 
in-use  Safety  Standards  "  As  the  buses 
were  not  designed  to  be  equipped  with 
antilock  braking  systems,  their  fixed- 
cost  contracts  have  no  provisions  for  the 
purchaser  bearing  the  cost  of 
modifications,  and  Orion  Bus  would 
have  to  absorb  the  costs.  Orion  Bus 
increased  its  production  schedule  to 
minimize  the  number  of  buses  needing 
an  exemption.  As  of  December  1 .  1997. 
however,  it  appeared  to  Orion  Bus  that 
148  Transit  VI  buses  would  be  produced 
on  or  after  March  1. 1998.  and  not  later 
than  August  1.  1998. 

Orion  Bus  had  a  net  loss  of  $650,000 
during  its  limited  operations  in  1995.  a 
net  income  of  $1,223,000  in  1996.  and 
a  net  income  of  $4,696,000  in  1997. 
Further  costs  would  be  incurred  were 
Orion  Bus  required  to  conform.  At  a 
minimum,  the  cost  to  convert  stock 
axles  sets  and  brake  assemblies  to 
become  anti-lock  compliant  is  estimated 
to  be  $636,740.  Were  Orion  Bus  to 
complete  its  orders  with  conforming 


buses,  the  purchasers  might  demana 
that  the  buses  for  which  they  had 
already  taken  delivery  be  retrofitted  to 
conform.  This  contingent  liability  is 
estimated  to  be  $7,000,000.  Orion  Bus 
believes  that  a  mixed  fleet  would  have 
a  detrimental  effect  upon  its  purchasers 
"by  forcing  them  to  carry  different 
replacement  parts,  implementing 
different  maintenance  procedures  and 
having  to  train  maintenance  personnel 
and  drivers  on  how  to  handle  the 
different  vehicles."  Because  drivers 
sometimes  change  buses  during  their 
shifts,  in  an  emergency  a  driver  may  not 
react  appropriately  as  the  situation 
demands.  Thus,  it  is  in  the  public 
interest  to  grant  the  application. 

Orion  Bus  submittecl  data  indicating 
that  a  temporary  exemption  "will  have 
little  impact  on  the  ability  of  a  bus  to 
come  safely  to  a  stop  within  the 
stopping  distances  specified  in  Table  II 
of  FMVSS  121."  These  data  "indicate 
that  the  test  vehicle  (Orion  VI  Transit 
bus]  met  all  stopping  distance 
guidelines  and  stayed  within  a  12-foot 
lane  width  (without  wheel  lock)." 

One  comment  was  received  in 
response  to  the  notice.  Gillig 
Corporation,  a  manufacturer  of  "heavy 
duty  buses,  primarily  for  transit 
operation,"  opposed  the  application.  It 
believes  that  "more  than  enough  notice 
(was  provided)  to  plan  for  a  business 
like  change  over  of  an  important  safety 
standard  improvement,"  commenting 
that  the  rest  of  the  industry  also  had 
"schedule  changes  and  increased 
vehicle  costs  (which[  we  had  to 
incorporate  into  our  business  plans." 
Gillig  further  commented  that 
"rationalizing  the  impact  by  citing  best 
effort,  dry  road  stopping  is  not  the 
intent  of  anti-lock  systems.  Anti-lock  is 
designed  to  oerform  in  adverse 
conditions  and  panic  stops.  Fleet 
mixing  is  destined  to  occur."  Finally, 
Gillig  said  that  it  was  "unaware  of 
precedent  that  Federal  Motor  Vehicle 
Safety  Standards  can  be  postponed  due 
to  a  manufacturer's  economic 
difficulties." 

In  fact,  there  is  a  factual  precedent  for 
the  application  by  Orion  Bus,  and  it  also 
involved  compliance  with  Standard  No. 
121.  Last  year,  the  agency  exempted  one 
truck  tractor  model  manufactured  by 
Capacity  of  Texas,  Inc..  from 
compliance  with  the  antilock  brake 
requirements  of  Standard  No.  121  for  a 
period  of  three  months  (62  FR  10110). 
Capacity's  contract  with  the  U.S.  Postal 
Service  called  for  it  to  deliver  210 
vehicles  between  September  1996  and 
June  1997.  In  applying  for  relief,  it 
estimated  that  it  could  not  complete  the 
final  60  truck  tractors  by  March  1.  1997 
without  an  uneconomic  increase  in 
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production  rates  which  would  entail  the 
hiring  and  training  of  new  personnel. 
and  without  diverting  attention  from 
other  orders  in  process.  In  support  of  its 
application,  it  cited  its  customer's  desire 
to  have  210  identical  vehicles  so  that  all 
drivers  in  the  fleet  could  be  trained  in 
the  same  operating  procedure  and 
maintenance  employees  in  the  same 
maintenance  procedures.  The  Postal 
Service  also  did  not  wish  to  have  a  fleet 
of  dissimilar  vehicles  requiring  different 
spare  parts  It  had  not  pro\eii  feasible  to 
complete  the  order  before  the  antilock 
effective  date. 

Orion  Bus's  inability  to  complete  its 
contract  on  schedule  was  due  to  "bus 
contracts  which  have  been  delayed  due 
to  the  insolvency  of  a  major  part 
supplier."  This  disrupted  its  schedule 
for  over  27  weeks  while  a  new  vendor 
could  be  found   -As  Orion  Bus  has  asked 
for  a  20-week  evemption.  it  appears  that 
the  applicant  would  otherwise  have 
completed  the  order  for  210  buses 
almost  two  months  before  the  effective 
date  of  the  antilock  provisions  of 
Standard  No.  121   NHTSA  deems  the 
"insolvency  of  a  major  part  supplier    as 
something  more  than  a  "schedule 
change."  with  which  other  bus 
manufacturers  had  to  contend,  as 
submitted  by  Gillig  Orion  Bus's  other 
buses  will  be  manufactured  to  conform 
to  the  new  requirements  of  the  standard 
effective  March  1.  1998  In  NHTSA  > 
view,  Orion  Bus  has  demonstrated 
sufficiently  that  it  has  tried  m  good  faith 
to  comply  with  the  antilock 
requirements  of  the  standard. 

Orion  Bus  has  also  made  a  sustainable 
hardship  argument.  Although  its 
cumulative  net  income  for  the  three 
fiscal  years  of  its  existence  is  somewhat 
more  than  S.5.0Q0.000.  a  denial  would 
force  it  to  suspend  production  of  the 
buses  until  it  could  bring  them  into 
conformity,  and  would  present  the 
possibility  that  its  customers  might 
demand  that  the  buses  already  delivered 
to  them  be  retrofitted  to  conform,  a 
contingent  liability  estimated  to  be 
$7,000,000.  Orion  Bus  advances  the 
same  arguments  relating  tc  the 
inadvisability  of  mixed  fleets  as  were 
presented  by  Capacity  and  which 
NHTSA  found  compelling  in  granting 
Capacity's  application 

With  respect  to  the  necessary  finding 
that  an  exemption  is  consistent  with 
considerations  of  motor  vehicle  safety, 
Orion  Bus  has  stated  that  its  Transit  VI 
buses  will  comply  with  the  stopping 
distances  required  by  S5.3.1  for  buses 
equipped  with  antilock.  Gillig 
emphasizes  that  this  argument  neglects 


the  purpose  of  antilock.  "to  perform  in 
adverse  conditions  and  panic  stops." 
The  safety  of  buses  is  of  great  concern 
to  NHTS.A  because  these  vehicles  are 
operated  on  a  daily  basis,  carrying 
hundreds  of  passengers  But  transit 
buses,  unlike  intercity  buses,  are 
operated  on  city  streets  where  speed  is 
limited  and  where  they  may  not  even 
reach  these  limits  in  the  start-and-halt 
driving  between  stops.  The  likelihood  of 
the  need  for  antilock  is  less  likely  to 
arise  in  urban  en\  ironments  under  these 
operating  conditions.  The  continued 
availability  of  mass  transit  is  in  the 
public  interest  as  is  the  preservation  of 
the  orderly  flow  of  commerce 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  to  require  Orion  Bus 
to  comply  immediately  with  Federal 
Motor  Vehicle  Safety  Standard  No.  121 
would  cause  substantial  economic 
hardship  to  a  manufacturer  that  has 
attempted  in  good  faith  to  comply  with 
the  standard,  and  that  an  exemption 
would  be  m  the  public  interest  and 
consistent  with  the  objectives  of  motor 
vehicle  safety.  Accordingly,  Orion  Bus 
Industries,  Inc..  is  herebv  granted 
NHTSA  Temporary-  Exem.ption  No.  98- 
4,  expiring  September  1,  1998.  for  the 
production  of  not  more  than  150  Orion 
VI  Transit  buses  to  be  exempt  from 
S5.1  6of49CFR  571.121  Standard  No. 
121  Air  Brake  Systems. 

Authority:  49  l   S  C.  30113;  delegation  of 

authority  at  49  CFR  1.50. 

Issued:  May  6.  1998. 
Ricardo  Martinez, 
Administrator 
(FR  Doc  98-12596  Filed  5-11-98;  8:45  am) 

BILLIKKJ  CODE  «10-6»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  pari  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  b\  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  use.  3506(c)(2)(A). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  D^artment  of  the  Treasury 


is  soliciting  comments  concerning  the 
Direct  Deposit  Sign  Up  Form. 
DATES:  Written  comments  should  be 
received  on  or  before  July  14,  1998,  to 
Kp  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg. 
WV  26106-1328. 

FOR  FURTHER  INFORMA'^iON  OOnTACT: 
Requests  for  aaaitioiidi  uiiurniation  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328, 
(304) 480-6553 

SUPPLEMENTARY  INFORMATION. 

Title:  Direct  Deposit  Sign  Up  Form. 

OMB  Number:  1535-0128. 

Form  Number:  PD  F  5396. 

Abstract:  The  information  is 
requested  to  process  payment  data  to  a 
financial  institution. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
20.000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,400. 

Request  for  Commpnts 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  6.  1998. 
Vicki  S.  Thorpe, 

Manager.  Graphics,  Printing  and  Records 
Branch. 
(FR  Doc.  98-12523  Filed  5-11-98;  8:45  am] 
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Corrections 


,i.    Kf-Ki^'^T 


vui.     Oj.     1^*-'       3» 


This  sechon  of  the  FEDERAL  REGISTER 
contains  edrtofial  cofreciions  o(  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents  These  correcttons  are 
prepared  by  the  Ottice  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPAPTWFNT 


Dr^A.     M^N        ^    AGRICULTURE 
Food  dnu  Nutrition  Service 
7CFP  r  I       271 .  278  and  279 

RIN  0'    .»   A     46 

Foo<i    >'  I  •  :   Program:  Retailer 

t'^'.-iy  ',    ►    I  ,^'  »^'•^JCtion  and 

Correction 

In  proposed  rule  document  98-12038, 
beginning  on  page  24985.  in  the  issue  of 
Wednesday.  May  6.  1998.  make  the 
following  correction: 

On  page  24995.  in  the  second  column, 
in  the  signature  date  line,  "1990" 
should  read  "1998". 

BtLUNQ  COOC  1606-01-0 


iMMtPCE 


A  '"■■'O'iD  ■'•'-'" 


50  Crp  p.v-  ►ioC 

[DocKet  No.  9f    -1.  -•    >81 10-01;  I.D. 
042398B] 


RIM  j.,ir,  A-:s 

Pishf.r  Hs  (''''•  West  Coast  States  and  m 
the  A'es'f'"'  Pacific,  West  C<Mst 
S,^•'T^<  ':  f  iS^f'^-'es    1  998  Management 

Correction 

hi  rule  document  98-11957  beginning 
on  page  24973.  in  the  issue  of 
Wednesday.  May  6.  1998,  make  the 
following  correction: 

On  page  24981,  in  table  2.,  the 
heading  "D.  QUOTAS"  should  be 
moved  and  centered  above  the  10th  line 
from  the  bottom. 

BILUNQ  COOC  1S06-01-O 


Tuesday,  May  12,  1998 


DEPARTMENT  OF  COMMERCE 

National  Ocean, c  and  Atmospheric 
Administration 

SO  CFR  Part  600 
^  D    '20996A: 

Magnuson  Act  Provisions.  Essential 
Fish  Habitat,  Extension  of  Comment 
Period 

Correction 

Rule  document  98-4363  was 
inadvertently  published  in  the  Proposed 
Rules  section  of  the  issue  of  Friday. 
February  20.  1998,  beginnin?  or  p:\ii<- 
8607  It  should  haveap}  i  ir.  ; 
Rules  1     :  K-vilations  section. 

BILUNQ  COOi.   '.i0M>1-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

:CA  942-5700-^: 

Filing  of  Plats  of  Survey,  Gaiifornia 

Correction 

In  notice  document  98-7127 
appearing  on  page  13426  in  the  issue  of 
Thursday,  March  19.  1998.  make  the 
following  corrections: 

On  ;  ■.'   :  M.'^    >     'f ''ird  column, 
under  San  Berndidmo  Meridian, 
California,  in  the  fifth  Une.  the  plat  of 
survey  bt?ginning  Tps.  1  N  and  1  S. 
should  begin  a  new  line.  And  in  the 
17th  line  "Meets"  should  read  "Metes". 

WLUNG  COOf   '405-01-0 


Tuesday 
May  12,  1998 


Part  II 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 


42  CFR  Pans  409.  et  al. 
Medicare  Program:  Prosp>ective  Payment 
System  and  Consolidated  Billing  for 
Skilled  Nursing  Facilities;  Final  Rule 


:*>. 


is!» 


?     "1QR'Ri:Ips  ar.ri   R(^ei;'.3tions 


Ofc  PAH  I  Mf  NT  U>-  Ht  Al  ;  --1  ANl' 
HUMAN  St  HVICES 

Hf»<iltH  Caff*  Financing  Administration 
;:     f  R  t>  ,r's  409.  410,  411.  413,  424, 

4fi.S     in,,'  489 
[HCFA-1913-IFCl 

RIN  09  U    A '4^ 

MwliCfl'f'  P'lq-ir-     P--,t;::<'i 'ivf 

Billing  fo'  Sk  ;ie<1  Nursing  Facilities 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

SuMMA>  t:  This  interim  final  rule 
ini|jlements  provisions  in  section  4432 
of  the  Balanced  Budget  Act  of  1997 
related  to  Medicare  payment  for  skilled 
nursing  facility  services.  These  include 
the  implementation  of  a  Medicare 
prospective  payment  system  for  skilled 
nursing  facilities,  consolidated  billing, 
and  a  number  of  related  changes.  The 
prospective  payment  system  described 
in  this  rule  replaces  the  retrospective 
reasonable  cost-based  system  currently 
utilized  by  Medicare  for  payment  of 
skilled  nursing  facility  services  under 
Part  A  of  the  program. 
DATES:  These  regulations  are  effective 
July  1.  1998. 

Comments  will  be  considered  if  we 
receive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.m. 
on  July  13.  1998. 

ADDRESSES:  Mail  an  original  and  3 
copies  of  written  comments  to  the 
following  address: 
Health  Care  Financing  Administration. 

Department  of  Health  and  Human 

Services.  Attention:  HCFA-1913-IFC. 

P.O.  Box  26688.  Baltimore.  MD 

21207-0488 

If  you  prefer,  you  may  deliver  an 
original  and  3  copies  of  your  written 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW,  Washington.  D.C.  20201, 
or 
Room  C5-09-26.  7500  Security 

Boulevard.  Baltimore,  Maryland 

21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1913-IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 


weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW..  Washfngton.  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
am  to  5  p.m.  (phone:  (202)  690-7890) 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  r-t        ■  ^ 
photocopy  the  Federal  Kegiiier  , 

document  at  most  Ubraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  t^''  FoHpral  Rp^ister 

This  F edft  .u  Kfgistfi  iment  is 

also  available  from  the  KtHlcrrii  Register 
online  database  through  (jFU  .■\i.cess.  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov.  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurence  Wilson.  (410)  786-4603  (for 
general  information).  John  Davis, 
(410)  786-0008  (for  information 
related  to  the  Federal  rates). 

Dana  Burley.  (410)  786-4547  (for 
information  related  to  the  case-mix 
classification  methodology). 

Steve  Raitzyk,  (410)  786-4599  (for 
information  related  to  the  facility- 
specific  transition  payment  rates). 

Bill  Ullman,  (410)  786-5667  (for 
information  related  to  consolidated 
billing  and  related  provisions). 

SUPPt-EMENTARY  INFORMATION:  To  assist 
readers  in  referencing  sections 
contained  in  this  document,  we  are 
providing  the  following  table  of 
contents. 


Tablp  of  (  onlents 
1.  Background 

A.  Current  System  for  Payment  of  Skilled 

Nursing  Facility  Services  Under  Part  A 

of  the  Medicare  Program 
B  Roouirement  of  the  Balanced  Budget  Act 

of  1997  for  a  Prospective  Payiyont 

System  for  Skilled  Nursing  Facilities 
C  Summary  of  the  Development  of  the 

Medicare  Prospective  Payment  System 

for  Skilled  Nursing  Facilities 
D  Skilled  Nursing  Facility  Prospective 

Payment  System — General  Overview 
1   Payment  Provisions — Federal  Rate 

2.  Payment  Provisions — Transition  Period 

3.  Payment  Provisions — Facility-Specific 
Rate 

4  Implementation  of  the  Prospective 
Payment  System  (PPS) 
E.  Consolidated  Billing  for  Skilled  Nursing 
Facilities 

U.  Prospective  Payment  System  for  Skilled 
Nursing  Facilities 

A.  Federal  Payment  Rates 

1.  Cost  and  Services  Covered  by  the 
Federal  Rates 

2.  Data  Sources  Utilized  for  the 
Development  of  the  Federal  Rates 

a.  Cost  Report  Data 

b  Estimate  of  Part  B  Payments 

c.  Hospital  Wage  Index 

d.  Case-Mix  Indices 

e.  MEDPAR  Case-Mix  Analog 

(1)  Rehabilitation  Category 

(2)  Non-Rehabilitation  Categories 

(3)  Case-Mix  Using  the  Analog 

f.  Skilled  Nursing  Facility  Market  Basket 
Index 

3.  Methodology  Used  for  the  Calculation  of 
the  Federal  Rates 

a.  Per  Diem  Costs 

b.  Updating  the  Data 

c.  Standardization  of  Cost  Data 

d.  Computation  of  National  Standardized 
Payment  Rates 

B.  Design  and  Methodology  for  Case-Mix 

Adjustment  of  Federal  Rates 
1  Background  on  the  Resource  Utilization 
Groups  (RUGs)  Patient  Classification 
System 

2.  The  RUG-III  Qassification  System 

3.  Use  of  RUG-III  "Grouper"  Software 

4.  Determining  the  Case-Mix  Indices 

5.  Application  of  the  RUG-III  System 

6.  Use  of  the  Resident  Assessment 
Instrument — Minimum  Data  Set  (MDS 
2.0) 

7  Required  Schedule  for  Completing  the 
MDS 

8.  The  Relationship  Between  Payment  and 
the  MDS 

9.  Assessments  and  the  Transition  to  the 
Prospective  Payment  System 

a.  Medicare  Beneficiaries  Receiving  Part  A 
Benefits  Admitted  Within  the  Past  30 
Days 

b.  Medicare  Beneficiaries  Receiving  Part  A 
Benefits  Admitted  Over  30  Days  Prior 

c.  Medicare  Part  A  Beneficiaries  With  Less 
Than  14  Days  of  Medicare  Eligibility 
Remaining 

10.  Late  Assessments 

11.  The  Default  Rate 
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12.  Case-Mix  Adjusted  Federal  Payment 
Rates 
C  Wage  Index  Adjustment  to  Federal  Rates 

D.  Updates  to  the  Federal  Rates 

E.  Relationship  of  RUG-III  Classification 

System  to  Existing  Skilled  Nursing 
Facility  Level  of  Care  Criteria 

III.  Three- Year  Transition  Period 

A.  Determination  of  Facility-Specific  Per 

Diem  Rates 
1  Part  A  Cost  Determination 

a.  Freestanding  Skilled  Nursing  Facilities 

(1)  Skilled  Nursing  Facilities  Without  an 
Exception  for  Medical  and  Paramedical 
Education  (§413  30(0(4))  or  a  New 
Provider  Exemption  in  the  Base  Year 

(2)  Skilled  Nursing  Facilities  With  an 
Exception  for  Medical  and  Paramedical 
Education  in  the  Base  Year 

(3)  Skilled  Nursing  Facilities  With  New 
Provider  Exemptions  From  the  Cost 
Limits  m  the  Base  Year 

b.  Hospital-Based  Skilled  Nursing 
Facilities 

(1)  Skilled  Nursing  Facilities  Without  an 
Exception  for  Medical  and  Paramedical 
Education  or  a  New  Provider  Exemption 

(2)  Skilled  Nursing  Facilities  With  an 
Exception  for  Medica!  and  Paramedical 
Education  in  the  Base  Year 

(3)  Skilled  Nursing  Facilities  With 
Exemptions  From  the  Cost  Limits  in  the 
Base  Year 

c.  Medicare  Low  Volume  Skilled  Nursing 
Facilities  Electing  Prospectively 
Determined  Pavment  Rate  (Fewer  Than 
1500  Medicare  Davs) 

(1)  Providers  Filing  HCFA-2540-S-87 

(2)  Providers  Filing  HCFA-2540  or  HCFA- 
2552 

d.  Providers  Participating  .n  the  Muitistate 
Nursing  Home  Case-.Vlix  and  Quality 
Demonstration — Calculation  of  the 
Prospective  Pavment  System  Rate 

e.  Base  Period  Cost  Reports  That  Are 
Adjusted  for  Exception  .^mounts  or 
Other  Post  Settlement  .^djusiments 

B.  Determination  of  the  Part  B  Estimate 
C  Calculation  of  the  Facility-Specific  Per 

Diem  Rate 
D.  Computation  of  the  Sk.ilied  Nursing 
Facility  Prospective  Payment  System 
Rate  Dixring  the  Transition 

IV.  The  Skilled  Nursing  Facility  Market 
Basket  Index 

A.  Rebasing  and  Revising  of  the  Skilled 

Nursing  Facility  Market  Basicet 

1.  Background 

2.  Rebasing  and  Revising  of  the  Skilled 
Nursing  Facility  Market  Basket 

B.  Use  of  the  Skilled  Nursmg  Facilitx  MaiKet 

Basket  Percentage 

1.  Facility-Specific  Rate  Lpdate  Factor 

a.  Short  Period  in  Base  Year 

b.  Short  Period  in  Initial  Fen:>d 

c.  Short  Period  Between  Base  Year  and 
Initial  Period 

2.  Federal  Rate  Update  Factor 

V.  Consolidated  Billing 

A.  Background  of  the  Skilled  Nursing  Facility 

Consolidated  Billing  Provision 

B.  Skilled  Nursing  Facility  Consolidated 

BiUing  Legislation 
1.  Specific  Provisions  of  the  Legislation 


2.  Types  of  Services  That  Are  Subject  to 
the  Provision 

3.  Facilities  That  Are  Subject  to  the 
Provision 

4.  Skilled  Nursing  Facility  "Resident" 
Status  for  Purposes  of  This  Provision 

5.  Effects  of  This  Provision 

C.  Effective  Date  for  Consolidated  Billing 

VI.  Changes  in  the  Regulations 

VII.  ResfKjnse  to  Comments 

VllI  Waiver  of  Proposed  Rulemaking 
IX.  Regulatory  Impact  Statement 

A.  Background 

B  Impact  of  This  Interim  Final  Rule 

1.  Budgetary  Impact 

2.  Impiact  on  Providers  and  Suppliers 
C.  Rural  Hospital  Impact  Statement 

X  Collection  of  Information  Requirements 

Regulations  Text 

Apf)endix  A— Technical  Features  of  the  1992 
Skilled  .Nursing  Facility  Total  Cost  Market 
Basket  Index 

I.  Synopsis  of  Structxiral  Changes  Adopted  in 

the  Revised  and  Rebased  1992  Skilled 
Nursing  Facility  Total  Cost  Market 
Basket 

II.  Methodology  for  Developing  the  Cost 

Category  Weights 

III.  Price  Proxies  Used  To  Measure  Cost 

Category  Growth 
In  addition,  because  of  the  many  terms  to 
which  we  refer  by  acronym  in  this  rule,  we 
are  listing  these  acronyms  and  their 
corresponding  tenns  in  alphabetical  order 
below; 

ADLs    Activities  of  daily  living 
AHEs    Average  Hourly  Earnings 
BBA     1997  Balanced  Budget  Act  of  1997 
BE.A     11  S  )  Bureau  of  Economic  Analysis 
BL.S     ii;  SI  Bureau  of  Labor  Statistics 
CAH     Critical  access  hospital 
CFR    Code  of  Federal  Regulations 
CPl     Consumer  Price  Index 
CPI-U    Consumer  Price  Index  for  All  Urban 

Consumers 
CPT    [Physicians']  Current  Procedural 

Terminology 
EC!     Employment  Cost  Index 
Fl     Fiscal  intermediary 
HCFA     Health  C::are  Financing 

Administration 
HCPCS     HCFA  Common  Procedure  Coding 

System 
ICD-9-CM     International  Classification  of 

Diseases.  N'mtn  Edition,  Clinical 

Modification 
.MDS     Minimum  Data  Set 
MEDP.AR     Medicare  provider  analysis  and 

review  file 
MS.A     Metropolitan  Statistical  Area 
N'ECMA     New  England  County  MetropoUtan 

Area 
PCE     Personal  Care  Expenditures 
PPI     Producer  Price  Index 
PPS    Prospective  payment  system 
R,M     Resident  .\ssessment  Instrument 
RAPs    Resident  Assessment  Protocol 

Guidelines 
RUG     Resource  Utilization  Group 
SNF    Skilled  nursing  facility 
STM     Staff  time  measure 


I.  Background 

A.  Current  System  for  Payment  of 
Skilled  Nursing  Facility  Sen'ices  Under 
Part  A  of  the  Medicare  Program 

Under  the  present  payment  system. 
Medicare  skilled  nursing  facility  (SNF) 
services  are  paid  according  to  a 
retrosf>ective,  reasonable  cost-based 
system  Under  Medicare  payment 
principles  set  forth  in  section  1861  of 
the  Social  Security  Act  (the  Act)  and 
part  413  of  the  Code  of  Federal 
Regulations  (CFR),  SNFs  receive 
payment  for  three  major  categories  of 
costs:  routine  costs,  ancillary  costs,  and 
capital-related  costs. 

In  general,  routine  costs  are  the  costs 
of  those  services  included  by  the 
provider  in  a  daily  service  charge. 
Routine  service  costs  include  regular 
room,  dietary,  nursing  services,  minor 
medical  supplies,  medical  social 
services,  psychiatric  social  services,  and 
the  use  of  certain  facilities  and 
equipment  for  which  a  separate  charge 
is  not  made.  Ancillary  costs  are  costs  for 
specialized  services,  such  as  therapy, 
drugs,  and  laboratory  services,  that  are 
directly  identifiable  to  individual 
patients.  Capital-related  costs  include 
the  costs  of  land,  building,  equipment, 
and  the  interest  incurred  in  financing 
the  acquisition  of  such  items. 

Under  Medicare  rules,  the  reasonable 
costs  of  ancillary  services  and  capital- 
related  expenses  are  paid  in  full. 
Routine  operating  costs  are  also  paid  on 
a  reasonable  cost  basis,  subject  to  per 
diem  limits.  Sections  1861(v)(l)  and 
1888  of  the  Act  authorize  the  Secretary 
to  set  limits  on  the  allowable  routine 
costs  incurred  by  an  SNF. 

In  addition,  section  1888(d)  of  the  Act 
gives  low  Medicare  volume  SNFs  the 
option  of  receiving  a  single 
prospectively  determined  payment  rate 
for  routine  operating  and  capital-related 
costs  in  lieu  of  the  normal  reasonable 
cost  reimbursement  method.  A  SNF  may 
elect  this  pavment  method  only  if  it  had 
fewer  than  1,500  Medicare  covered 
inpatient  days  in  its  immediately 
preceding  cost  reporting  pyeriod.  An 
SNF's  prospective  payment  rate  under 
section  1888(d)  of  the  Act.  excluding 
capital-related  costs,  cannot  exceed  its 
routine  service  cost  limits.  Under  this 
payment  method,  ancillary  costs  are  still 
a  pass-through  cost. 

B.  Requirement  of  the  Balanced  Budget 
Act  of  1997  for  a  Prospective  Payment 
System  for  Skilled  Nursing  Facilities 

Section  4432(a)  of  the  Balanced 
Budget  Act  of  1997  (BBA  1997)  (Public 
Law  105-33).  enacted  on  August  5. 
1997,  amended  seaion  1888  of  the  Act 
by  adding  subsection  (e).  This 
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subsection  requires  implementation  of  a 
Medicare  SNF  prospective  payment 
system  (PPS)  for  all  SNFs  for  cost 
reporting  periods  beginning  on  or  after 
luly  1.  1998.  Under  the  PPS.  SNFs  will 
b«  paid  under  a  PPS  applicable  to  all 
covered  SNF  services.  These  payment 
rates  will  encompass  all  costs  of 
furnishing  covered  skilled  nursing 
services  (that  is.  routine,  ancillary,  and 
capital-related  costs)  other  than  costs 
associated  with  operating  approved 
educational  activities.  Covered  SNF 
services  include  posthospital  SNF 
services  for  which  benefits  are  provided 
under  Part  A  (the  hospital  insurance 
program)  and  all  items  and  services 
(other  than  services  excluded  by  statute) 
for  which,  prior  to  July  1.  1998. 
payment  may  be  made  under  Part  B  {the 
supplementary  medical  insurance 
program)  and  which  are  furnished  to 
SNF  residents  during  a  Part  A  covered 
stay 

Section  1888(e)(4)  of  the  Act  provides 
the  basis  for  the  establishment  of  the  per 
diem  Federal  payment  rates  applied 
under  the  PPS.  It  sets  forth  the  formula 
for  establishing  the  rates  as  well  as  the 
data  on  which  they  are  based  In 
addition,  this  section  requires 
adjustments  to  such  rates  based  on 
geographic  variation  and  case-mix  and 
prescribes  the  methodology  for  updating 
the  rates  in  future  years. 

Section  1888(e)(2)  sets  forth  a 
requirement  applicable  to  most 
providers  for  a  transition  phase  covering 
the  first  three  cost  reporting  periods 
under  the  PPS.  During  this  transition 
phase.  SNFs  will  receive  a  payment  rate 
comprised  of  a  blend  between  the 
Federal  rate  and  a  facility-specific  rate 
based  on  historical  costs.  Section 
1888(e)(3)  prescribes  the  methodology 
for  computing  the  facility-specific  rates. 

In  addition  to  the  payment 
methodology,  section  4432(a)  of  the 
BBA  1997  added  several  other 
provisions  to  the  Act  related  to  the 
implementation  and  administration  of 
the  PPS. 

Section  1888(e)(8)  prohibits  judicial 
or  administrative  review  on  matters 
relating  to  the  establishment  of  the 
Federal  rates.  This  includes  the 
methodology  used  in  the  computation  of 
the  Federal  rates,  the  case-mix 
methodology,  and  the  development  and 
application  of  the  wage  index.  This 
limitation  on  judicial  and 
administrative  review  also  extends  to 
the  establishment  of  the  facility-specific 
rates,  except  the  determinations  of 
reasonable  cost  in  the  fiscal  year  1995 
cost  reporting  period  used  as  the  basis 
for  these  rates. 

In  addition,  section  1888(e)(7) 
requires  the  application  of  the  PPS  to 


extended  care  services  furnished  in 
hospital  swing  bed  units.  However,  this 
requirement  is  to  be  implemented  no 
earlier  than  cost  reporting  periods 
beginning  on  luly  1.  1999  and  no  later 
than  for  cost  reporting  p)eriods 
beginning  in  the  12-month  period 
starting  on  July  1.  2001.  Accordingly, 
we  are  not  revising  the  payment 
regulations  for  swing-bed  hospitals  (42 
CFR  413.114)  at  this  time,  but  will  do 
so  at  a  later  date. 

Finally,  section  4432(c)  of  the  BBA 
1997  requires  the  Secretary  to  establish 
a  medical  review  process  to  examine  the 
impact  of  the  PPS.  consolidated  billing. 
and  other  related  changes  set  forth  in 
this  rule  on  the  quality  of  SNF  services 
provided  to  Medicare  beneficiaries.  This 
medical  review  process  will  place  a 
particular  emphasis  on  the  quality  of 
non-routine  covered  ancillary  and 
physician  services. 

C  Summary  of  the  Development  of  the 
Medicare  Prospective  Payment  System 
for  Skilled  Nursing  Facilities 

The  prospective  payment  system 
described  in  the  following  sections  is 
the  culmination  of  substantial  research 
efforts  beginning  as  early  as  the  1970s, 
focusing  on  the  areas  of  nursing  home 
payment  and  quality  hi  addition,  it  is 
based  on  a  foundation  of  knowledge  and 
work  by  a  number  of  States  that  have 
developed  and  implemented  similar 
payment  methodologies  for  their 
Medicaid  nursing  home  payment 
systems.  Over  the  last  20  years. 
approximately  25  nursing  home  case- 
mix  payment  systems  have  been 
implemented  by  such  States  as  New 
York.  Ohio.  West  Virginia,  and  Texas. 

Building  on  earlier  research,  the 
Health  Care  Financing  Administration 
(HCFA)  funded  the  development  of  the 
Multistate  Nursing  Home  Case-Mix  and 
Quality  Demonstration  in  1989  The 
purpose  of  this  project  was  to  design, 
implement,  and  evaluate  a  Medicare 
nursing  home  prospective  payment  and 
quality  monitoring  system  across  several 
States.  These  States  were  Kansas, 
Maine.  Mississippi.  New  York.  South 
Dakota,  and  Texas.  The  3-year 
demonstration  was  implemented  in 
1995. 

The  current  focus  in  the  development 
of  State  and  Federal  payment  systems 
for  nursing  home  care  rests  on  explicit 
recognition  of  the  differences  among 
residents,  particularly  in  the  utilization 
of  resources  Recognition  of  these 
differences  ensures  that  payment  levels 
are  adequate  to  support  quality  and 
access  to  care,  especially  for  more  costly 
resource  intensive  patients.  In  a  case- 
mix  adjusted  payment  system,  the 
amoimt  of  payment  given  to  the  nursing 


home  for  care  of  a  resident  is  tied  to  the 
intensity  of  resource  use  (for  example, 
hours  of  nursing  or  tljprapy  time  needed 
per  day)  and/or  other  relevant  factors 
(for  example,  requirement  for  a 
ventilator).  The  focus  of  the 
demonstration  was  on  the  development 
and  testing  of  such  a  case-mix  PPS. 

A  case-mix  system  measures  the 
intensity  of  care  and  services  required 
for  each  resident  and  then  translates  it 
into  a  payment  level.  As  discussed 
above,  a  number  of  States  do  have  case- 
mix  prospective  payment  systems  for 
their  Medicaid  nursing  home  benefits. 
However,  most  of  these  payment 
systems  were  not  readily  transferrable  to 
Medicare  due  to  the  relative  differences 
in  the  resident  populations  served  by 
each  program  While  naturally  there  is 
overlap.  Medicare  generally  serves  a 
more  postacute  resident  population 
while  Medicaid  generally  serves  a 
longer-term  custodial  care  population. 

As  a  result  of  these  differences,  the 
development  phase  of  the  Multistate 
demonstration  was  devoted  to 
developing  a  case-mix  classification 
system  appropriate  for  the  Medicare 
population  The  demonstration,  like  the 
national  PPS  set  forth  in  this  rule, 
utilized  information  from  the  Minimum 
Data  Set  (MDS)  resident  assessment 
instrument  to  classify  residents  inlo 
resource  utilization  groups  (RUGs). 
which  account  for  the  relative  resource 
use  of  different  patient  types  This 
classification  system  and  its 
relationship  to  the  MDS  and  the  PPS  are 
descrit>ed  in  detail  elsewhere  in  this 
rule. 

D.  Skilled  Nursing  Facility  Prospective 
Payment — General  Overview 

As  described  above,  the  BBA  1997 
requires  implementation  of  a  Medicare 
SNF  PPS  for  cost  reporting  periods 
beginning  on  or  after  July  1 ,  1998 
Under  the  PPS.  SNFs  are  no  longer  paid 
in  accordance  with  the  present 
reasonable  cost-based  system  but  rather 
through  per  diem  prospective  case-mix 
adjusted  payment  rates  applicable  to  all 
covered  SNF  services.  These  payment 
rates  cover  all  the  costs  of  furnishing 
covered  skilled  nursing  services  (that  is. 
routine,  ancillar>\  and  capital-related 
costs)  other  than  costs  associated  with 
operating  approved  educational 
activities.  Covered  SNF  services  include 

Eosthospital  SNF  services  for  which 
enefits  are  provided  under  Part  A  and 
all  items  and  services  for  which,  prior 
to  July  1.  1998  payment  had  been  made 
under  Fart  B  (other  than  physician  and 
certain  other  services  specifically 
excluded  under  the  BBA  1997)  but 
furnished  to  SNF  residents  during  a  Part 
A  covered  stay. 
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1,  Payment  Provisions— Federal  Rate 

The  PPS  utilizes  per  diem  Federal 
payment  rates  based  on  mean  SNF  costs 
in  a  base  year  updated  for  inflation  to 
the  first  effective  period  of  the  system 
We  develop  the  Federal  payment  rales 
using  allowable  costs  from  hospital- 
based  and  freestanding  S.NF  cost  reports 
for  reporting  periods  beginning  in  fiscal 
year  1995  The  data  used  in  developing 
the  Federal  rates  also  incorporate  an 
estimate  of  the  amounts  payable  under 
Part  B  for  covered  SNF  services 
fumisheo  during  fiscal  year  1995  to 
individuals  who  were  residents  of  a 
facility  and  receiving  Pari  A  covered 
services.  In  developing  the  rates,  we 
update  costs  to  the  first  effective  year  of 
the  PPS  (15-month  period  beginning 
July  1,  1998)  using  a  SNF  market  basket 
index,  and  standardize  for  facility 
differences  in  case-mix  and  for 
geographic  variations  in  wages 
Providers  that  received  "new  provider" 
exemptions  from  the  routine  cost  limits 
are  excluded  from  the  data  base  used  to 
compute  the  Federal  payment  rates.  In 
addition,  costs  related  to  payments  for 
exceptions  to  the  routine  cost  limits  are 
excluded  from  the  data  base  used  to 
compute  the  Federal  payment  rates  In 
accordance  with  the  formula  prescribed 
in  the  BBA  1997,  we  set  the  Federal 
rates  at  a  le\el  equal  to  a  weighted  mean 
of  freestanding  costs  plus  50  percent  of 
the  difference  between  the  freestanding 
mean  and  a  weighted  mean  of  all  SNF 
costs  (hospital-based  and  freestanding) 
combined  We  compute  and  apply 
separately  payment  rates  for  facilities 
located  in  urban  and  rural  areas. 

The  Federal  rate  also  incorporates 
adjustments  to  account  for  facility  case- 
mix  using  a  resident  classification 
system  that  accounts  for  the  relative 
resource  utilization  of  different  patient 
types.  This  classification  system, 
Version  III  of  the  Resource  Utilization 
Groups  (RUGs-III),  utilizes  resident 
assessment  data  (from  the  Minimum 
Data  Set  or  MDS)  completed  by  SNFs  to 
assign  residents  into  one  of  44  groups. 
SNFs  complete  these  assessments 
according  to  an  assessment  schedule 
specificallv  designed  for  Medicare 
payment  (that  is,  on  the  5th.  14th,  30th, 
60th,  and  90th  days  after  admission  to 
the  SNF).  For  Medicare  billing 
purposes,  there  are  revenue  codes 
associated  with  each  of  the  44  RUG-IIl 
groups,  and  each  assessment  applies  to 
specific  davs  within  a  resident's  SNF 
stay  SNFs  that  fail  to  perform 
assessments  timely  are  paid  a  default 
payment  for  the  days  of  a  patient's  care 
for  which  they  are  not  in  compliance 
with  this  schedule.  In  addition,  we 
adju.st  the  portion  ofthe  Federal  rate 


attributable  to  wage-related  costs  by  a 
wage  index. 

For  the  initial  period  of  the  PPS. 
beginning  on  luly  1.  1998  and  ending  on 
September  30.  1999.  the  payment  rates 
are  contained  in  this  interim  final  rule. 
For  each  succeeding  fiscal  vear.  we  will 
publish  the  rates  in  the  Federal  Register 
before  .August  1  ofthe  year  preceding 
the  affected  Federal  fiscal  year.  For 
fiscal  years  2000  through  2002.  we  will 
increase  the  rates  bv  a  factor  equal  to  the 
SNF  market  basket  index  amount  minus 
1  percentage  point.  For  subsequent 
fiscal  years,  we  will  increase  the  rates 
by  the  applicable  SNF  market  basket 
index  amount. 

2.  Payment  Provisions — Transition 
Period 

Beginning  with  a  provider's  first  cost 
reporting  period  beginning  on  or  after 
lulv  1.  1998,  there  is  a  transition  penod 
covering  three  cost  reporting  periods. 
During  this  transition  phase.  SNFs 
receive  a  pavment  rate  comprised  of  a 
blend  between  the  Federal  rate  and  a 
facility-specific  rate  based  on  each 
facility's  fiscal  year  1995  cost  report.  We 
exclude  SNFs  that  received  their  first 
payment  from  Medicare  on  or  after 
Oc:tober  1,  1995.  from  the  transition 
period,  and  we  make  payTnent  according 
to  the  Federal  rates  only. 

For  SNFs  that  qualify  for  the 
transition,  the  composition  of  the 
blended  rate  varies  depending  on  the 
year  of  the  transition.  For  the  first  cost 
reporting  period  beginning  on  or  after 
Juh  1,  1998.  we  make  payment  ba.sed  on 
75  percent  ofthe  facility-specific  rate 
and  25  percent  of  the  Federal  rate.  In  the 
next  cost  reporting  period,  the  rate 
consists  of  50  percent  of  the  facility- 
specific  rate  and  50  percent  ofthe 
Federal  rate  In  the  following  cost 
reporting  period,  the  rate  consists  of  25 
percent  ofthe  facility-specific  rate  and 
75  percent  ofthe  Federal  rate  For  all 
subsequent  cost  reporting  periods,  we 
base  payment  entirely  on  the  Federal 
rate. 

3.  Payment  Provisions — Facihty- 
Specific  Rate 

We  compute  the  facility-specific 
pavment  rate  utilized  for  the  transition 
using  the  allowable  costs  of  SNF 
services  for  cost  reporting  periods 
beginning  in  fiscal  year  1995  (cost 
reporting  periods  beginning  on  or  after 
October  1,  1994  and  before  October  1 
1995)  Included  in  the  facility-specific 
per  diem  rate  is  an  estimate  ofthe 
amount  payable  under  Fart  B  for 
covered  SNF  services  famished  during 
fiscal  vear  1995  to  individuals  who  were 
residents  ofthe  facility  and  receiving 
Part  A  covered  services.  In  contrast  to 


the  Federal  rates,  the  facility-specific 
rate  includes  amounts  paid  to  SNFs  for 
exceptions  to  the  routine  cost  limits.  In 
addition,  we  also  take  into  account 
'new  provider"  exemptions  from  the 
routine  cost  limits  but  only  to  the  extent 
that  routine  costs  do  not  exceed  150 
percent  of  the  routine  cost  limit. 

We  update  the  facihty-sf>ecific  rate  for 
each  cost  reporting  period  after  fiscal 
year  1995  to  the  first  cost  reporting 
period  beginning  on  or  after  July  1.  1998 
(the  initial  period  ofthe  PPS)  by  a  factor 
equal  to  the  SNF  market  basket 
percentage  increase  minus  1  percentage 
point.  For  the  fiscal  years  1998  and 
1999,  we  update  this  rate  by  a  factor 
equal  to  the  SNF  market  basket  index 
amount  minus  1  percentage  pwjint,  and, 
for  each  subsequent  year,  we  update  it 
by  the  applicable  SNF  market  basket 
index  amount, 

4.  Implementation  ofthe  Prospective 
Payment  System  (PPS) 

As  discussed  above,  the  PPS  is 
effective  for  cost  reporting  periods 
beginning  on  or  after  July  1,  1998.  This 
is  in  contrast  to  the  consolidated  billing 
provision,  which  is  effective  for  items 
and  services  furnished  on  or  after  July 
1.  1998.  Accordingly,  we  will  require  a 
number  of  SNFs  to  implement 
consolidated  billing  prior  to  migrating 
to  the  PPS. 

E.  Consolidated  Billing  for  Skilled 
Nursing  Facilities 

Section  4432(b)  of  the  BBA  1997  sets 
forth  a  consohdated  billing  requirement 
applicable  to  all  SNFs  providing 
Medicare  services.  SNF  Consolidated 
Billing  is  a  comprehensive  billing 
requirement  (similar  to  the  one  that  has 
been  in  effect  for  inpatient  hospital 
services  for  well  over  a  decade),  under 
which  the  SNF  itself  is  responsible  for 
biUing  Medicare  for  virtually  all  of  the 
services  that  its  residents  receive.  As 
with  hospital  bundling,  the  SNF 
consolidated  billing  requirement  does 
not  apply  to  the  services  of  physicians 
and  certain  other  types  of  medical 
practitioners.  In  a  related  provision, 
section  4432(b)(3)  ofthe  BBA  1997 
requires  the  use  of  fee  schedules  and 
uniform  coding  specified  by  the 
Secretary  for  SNF  Part  B  bills.  These 
provisions  are  effective  for  services 
'^umished  on  or  after  July  1.  1998 

II  Prospective  Pa>Tnent  System  for 
Skilled  Nursing  Facilities 

A.  Federal  Payment  Rates 

This  interim  final  rule  wnth  comment 
period  sets  forth  a  schedule  of  Federal 
prospective  pa\Tnent  rates  appUcable  to 
Medicare  Part  A  SNF  services  for  cost 
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reporting  periods  beginning  on  or  after 
July  1.  1998.  This  schedule  incorporates 
per  diem  Federal  rates  designed  to 
provide  payment  for  all  the  costs  of 
services  furnished  to  a  Medicare 
resident  of  an  SNF.  This  section 
describes  the  components  of  the  Federal 
rates  and  the  methodology  and  data 
used  to  compute  them. 

1.  Cost  and  Services  Covered  by  the 
Federal  Rates 

The  Federal  rales  apply  to  all  costs 
(that  is.  routine,  ancillary,  and  capital- 
related  costs)  of  covered  skilled  nursing 
services  other  than  costs  associated  with 
operating  approved  educational 
activities  as  deHned  in  42  CFR  413.85. 
Under  section  18a8(e)(2)  of  the  Act. 
covered  SNF  services  include 
posthoapilal  SNF  services  for  which 
benefits  are  provided  under  Part  A  (the 
hospital  insurance  program)  and  all 
items  and  services  (other  than  services 
excluded  by  statute)  for  which,  prior  to 
luly  1,  1998,  payment  may  be  made 
under  Part  B  (the  supplementary 
medical  insurance  program)  and  which 
are  furnished  to  SNF  residents  during  a 
Part  A  covered  stay   (These  excluded 
service  categories  are  discussed  in 
greater  detail  in  section  V.B.2.,  in  the 
context  of  the  SNF  Consolidated  Billing 
provision.) 

2.  Data  Sources  Utilized  for  the 
Development  of  the  Federal  Rates 

The  methodology  utilized  by  HCFA  in 
developing  the  Federal  rates  combines  a 
number  of  data  sources.  These  sources 
include  cost  report  data,  claims  data, 
case-mix  indices,  a  wage  index,  and  a 
market  basket  inflation  index.  This 
section  describes  each  of  these  data 
sources  while  the  following  section 
describes  the  methodology  that 
combines  them  to  produce  the  Federal 
rates. 

a.  Cost  report  data.  In  accordance 
with  sections  1888(e)(3)(A)(i)  and  (e)(4) 
of  the  Act,  the  primary  data  source  for 
developing  the  cost  basis  of  the  Federal 
rates  was  the  cost  reports  for  hospital- 
based  and  freestanding  SNFs  for 
reportmg  periods  beginning  in  fiscal 
year  1995  (that  is.  beginning  on  or  af^er 
October  1.  1994  through  September  30, 
1995).  Only  those  cost  reports  for 
periods  of  at  least  10  months  but  not 
more  than  13  months  were  included  in 
the  data  base.  We  excluded  shorter  and 
longer  periods  on  the  basis  that  such 
data  may  not  be  reflective  of  a  normal 
cost  reporting  period  and.  therefore, 
may  distort  the  rate  computation. 

In  accordance  with  section 
1888(e)(4)(A)  of  the  Act.  providers  that 
were  exempted  from  the  limits  in  the 
base  year  under  §  413.30(e)(2)  were 


excluded  from  the  data  base  to  compute 
the  Federal  rates:  in  addition,  allowable 
costs  related  to  exceptions  payments 
were  excluded.  Finally,  costs  related  to 
approved  educational  activities  were 
excluded  from  the  data  base. 

In  calculating  the  Federal  rates,  we 
utilized  fiscal  year  1995  cost  report  data, 
including  both  settled  and  as-submitted 
cost  reports.  In  accordance  with  section 
1888(e)(4)(A)  of  the  Act.  adjustment 
factors  were  applied  separately  to 
routine  and  ancillary  costs  from  as- 
submitted  cost  reports  to  make  the  data 
reflect  the  average  adjustments  that 
would  result  from  the  cost  report 
settlement  process.  Routine  costs  were 
adjusted  downward  by  1.31  percent. 
and  ancillary  costs  were  adjusted 
downward  by  3.26  percent 

These  adjustment  factors  were 
developed  through  comparisons  of  cost 
data  from  as-submitted  and  settled  cost 
reports  for  providers  contained  in  the 
data  base  from  1995.  The  factors 
represent  the  percent  change  of  cost 
elements  used  in  the  PPS  rate  setting 
methodology  between  submission  and 
settlement  of  the  cost  reports.  These 
factors  were  validated  by  examining  the 
relationship  between  as-submitted  and 
settled  cost  reports  for  SNF  cost  reports 
beginning  in  the  three  preceding  Federal 
fiscal  years  (that  is.  1992.  1993.  and 
1994)  as  well.  This  comparison  showed 
an  overall  consistency  in  the 
relationship  between  as-submitted  and 
settled  cost  reports  for  the  SNF  cost 
elements  utilized  in  the  PPS  rate 
development  methodology. 

b.  Estimate  of  Part  B  payments. 
Section  1888(e)(4)(A)(ii)  of  the  Act.  as 
added  by  the  BBA  1997.  requires  that  in 
developing  the  Federal  rates,  the 
Secretary  estimate  the  amounts  that 
would  be  payable  under  Part  B  for 
covered  SNF  services  furnished  to  SNF 
residents.  Accordingly,  it  was  necessary 
to  examine  the  Part  B  allowable  charges 
(including  coinsurance)  associated  with 
the  SNFs  contained  in  the  cost  report 
data  base.  To  estimate  the  Part  B 
allowable  charges,  we  matched  100 
percent  of  the  Medicare  Part  B  SNF 
claims  associated  with  Part  A  covered 
SNF  stays  to  the  SNF  cost  reports 
described  above.  The  matched  Part  B 
allowable  charges  were  incorporated  at 
a  facility  level  by  the  appropriate  cost 
report  cost  center  (for  example, 
laboratory  services,  medical  supplies) 
with  the  cost  report  data. 

c.  Hospital  wage  index.  Section 
1888(e)(4)  requires  that  we  both 
standardize  the  Federal  rates  and 
provide  for  appropriate  adjustments  to 
account  for  area  wage  differences  "using 
an  appropriate  wage  index  as 
determined  by  the  Secretary."  We 


cannot  use  a  wage  index  based  on  SNF 
wage  data  because  the  industry-specific 
data  necessary  to  compute  a  wage  index 
for  SNFs  are  not  yet  available.  However, 
under  section  106  of  the  Social  Security 
Act  Amendments  of  1994  (Public  Law 
103-432).  HCFA  was  required  to  begin 
collecting  data  no  later  than  October  31. 
1995.  on  employee  compensation  and 
paid  hours  of  employment  in  SNFs  for 
the  purpose  of  constructing  an  SNF 
wage  index  adjustment.  Until  this  data 
collection  effort  is  completed  and  the 
data  are  analyzed,  we  believe  that  the 
hospital  wage  data  provide  the  best 
available  measure  of  comparable  wages 
that  would  also  be  paid  by  SNFs.  We 
believe  that  the  use  of  the  hospital  wage 
data  results  in  an  appropriate 
adjustment  to  the  labor  portion  of  the 
costs  based  on  an  appropriate  wage 
index  as  required  under  section  1888(e) 
of  the  Act. 

For  the  rates  effective  with  this  rule, 
we  are  using  wage  index  values  that  are 
based  on  hospital  wage  data  from  cost 
reporting  periods  beginning  in  fiscal 
year  1994 — the  most  recent  hospital 
wage  data  in  effect  before  the  effective 
date  of  this  rule  (see  Table  2.1). 
Accordingly,  the  wage  index  values 
used  in  this  rule  are  based  on  the  same 
wage  data  as  used  to  compute  the  FY 
1998  wage  index  values  for  the  hospital 

PPS. 

d  Case-mix  indices.  As  discussed  in 
section  I.  section  1888(e)(4)  of  the  Act 
requires  us  to  make  adjustments  to  the 
Federal  rates  to  account  for  the  relative 
resource  use  of  different  patient  types 
(that  is.  case-mix).  In  addition,  the  law 
requires  us  to  standardize  the  cost  data 
used  in  developing  the  Federal  rates  for 
case-mix. 

The  goal  of  a  case-mix  payment 
system  is  to  measure  the  intensity  of 
care  and  services  required  for  each 
patient  and  translate  it  into  an 
appropriate  payment  level.  Accordingly, 
in  making  this  adjustment,  the  Federal 
rates  will  incorporate  a  patient 
classification  system  based  on  intensity 
of  resource  use  with  corresponding 
payment  weights. 

As  discussed  previously,  the  patient 
classification  system  utilized  under  this 
PPS  is  RUG-Ul'.  RUG-IIl.  a  44-group 
patient  classification  system,  provides 
the  basis  for  the  case-mix  payment 
indices  used  both  for  standardization  of 
the  Federal  rates  and  subsequently  to 
establish  the  case-mix  adjustments  to 
the  rates  for  patients  with  different 
service  use.  These  indices  reflect  the 
weight  or  value  of  each  of  the  44  RUG- 
III  groups  relative  to  all  the  groups.  A 
full  discussion  of  the  design  and 
structure  of  RUG-III  is  presented  later  in 
this  section.  These  payment  indices  are 
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based  on  staff  time  measure  (STM) 
studies  conducted  in  1995  and  1997  that 
measured  the  nursing  and  therapy  staff 
time  required  to  care  for  groups  of 
residents  The  STM  is  based  on  a  24- 
hour  period  for  nursing  and  therapy 
services.  Accordingly,  there  are  separate 
case-mix  payment  indices  for  nursing 
and  related  services  and  for  therapy 
services. 

The  STM  studies  were  conducted  in 
12  States  across  154  SNFs  and  2,900 
residents.  These  States  were  Kansas, 
Maine.  Mississippi,  South  Dakota, 
Texas.  California,  Colorado.  Maryland, 
Florida,  Ohio,  Washington,  and  New 
York.  The  study  utilized  a  stratified 
sample  of  SNFs,  including  both  ^ 

freestanding  and  hospital-based  SNFs 
and  those  with  different  care  delivery- 
models.  The  resulting  indices  were 
adjusted  to  account  for  the  relative 
salarv  differences  between  different 
types  of  nursing  staff  (registered  nurses, 
licensed  practical  nurses,  and  aides)  and 
the  different  therapy  disciplines 
(occupational  therapy,  physical  therapy, 
and  speech  pathology)  The  adjustment 
to  the  nursing  index  for  relative  salary 
differences  in  nursing  staff  was  based  on 
data  from  the  American  Health  Care 
Association's  1995  study  of  national 
nursing  home  salaries.  The  adjustment 
to  the  the.'"apv  index  for  relative  salary 
differences  among  disciplines  was  based 
on  data  from  several  different  sources. 
These  sources  were  surveys  from  the 
American  Health  Care  Association,  the 
National  Association  for  the  Support  of 
Long-Term  Care,  the  Bureau  of  Labor 
Statistics,  the  American  Rehabilitation 
Association,  the  University  of  Texas, 
Mutual  of  Omaha,  and  the  Maryland 
Health  Cost  Review  Commission.  They 
were  used  in  HCFA's  "best  estimate" 
approach  in  the  development  of 
rehabilitation  therapy  salary 
equivalency  guidelines.  The  schedule 
detailing  the  national  case-mix  payment 
indices  is  presented  later  in  this  section 
(see  Tables  2.E  and  2.F). 

e  MEDP.^R  case-mix  analog.  Section 
1888(e)l4)(C)  requires  that  the  data  used 
in  developing  the  Federal  payment  rates 
be  standardized  to  remove  the  effects  of 
geographic  variation  in  case-mix. 
Standardization  ensures  that  the 
aggregate  impact  of  the  case-mix 
adjustments  on  the  Federal  rates  does 
not  alter  the  aggregate  payments  that 
would  occur  in  the  absence  of  such  an 
adjustment.  In  order  to  fulfill  this 
requirement,  it  is  necessary  to  have  data 
on  the  average  case-mix  of  each  SNF  in 
our  data  base  for  its  cost  reporting 
period  beginning  in  fiscal  year  1995 
Because  a  national  source  of  MDS 
derived  case-mix  data  does  not  exist  for 
this  p>eriod,  it  was  necessary  to  utilize 


existing  data  sources.  .Accordingly,  to 
provide  national  case-mix  data  on  SNFs 
in  our  data  base,  we  constructed  a 
crosswalk  between  the  RUG-IIl 
categories  and  the  data  from  all 
Medicare  claims  in  our  Medicare 
Provider  Analysis  and  Review  file 
(MEDPAR) 

The  MEDPAR  file  i.";  an  analMical  file 
created  from  Pari  A  Medicare  hospital 
and  SNF  claims  and  maintained  by 
HCFA  These  claims  are  the  basis  of  the 
interim  payments  made  by  fiscal 
intermediaries  and  contain  information 
on  SNF  stavs  paid  for  by  Medicare  Part 
A  nationwide.  .A.ithough  Medicare 
claims  information  does  not  include  all 
the  data  elements  necessary  to  classify 
SNF  patients  exactly  as  they  are  in 
RUG-III.  it  does  contain  sufficient 
information  to  assign  Medicare  SNF 
patients  to  RUG-III  categories  at  a 
general  level  Classification  into  a  RUG- 
III  category  is  based  on  detailed  clinical 
information  from  the  patient  assessment 
performed  in  the  SNF.  The  claims  m  the 
MEDP.A.R  file  do  not  have  the  level  of 
clinical  detail  required  for  classification 
into  the  RUG-III  categones  but  do  have 
basic  clinical  information  that  has  been 
required  on  the  claim  for  payment  m  the 
cost-based  Medicare  payment  system 
By  using  the  clinical  information  in  the 
MEDF.AR  file  to  crosswalk  to  the  RUG- 
III  grouping  specifications,  we  were  able 
to  model  how  the  national  .Medicare 
SNF  population  will  classify  into  RUG- 
III  categories  The  mode!  is  referred  to 
as  the  "MEDPAR  analog  "  The  value  of 
the  MEDPAR  analog  is  that  it  provides 
a  means  to  use  available  data  to  examine 
the  case-mix  of  Medicare  SNF  patients 
nationally 

In  order  to  examine  case-mix  based  on 
the  MEDP.AR  file  data,  it  was  necessars' 
to  recognize  certain  limitations  of  this 
file,  identify  where  crosswalks  could  be 
made  between  the  data  contained  m  the 
MEDPAR  file  and  that  needed  to  assign 
an  SNF  patient  to  a  RUG-III  group,  and 
establish  proxv  criteria  where  feasible  to 
make  more  case  classifications  possible. 

One  limitation  of  the  analog  results 
from  the  Medicare  coverage  rules  for 
physical,  occupational,  and  speech 
rehabilitation  therapv  services. 
Rehabilitation  therapy  provided  in  the 
SNF  is  covered  under  Part  .\  (and 
thereby  will  have  claims  data  in 
MEDPAR).  unless  the  ser\  ices  are 
provided  by  an  independent  agency,  in 
which  case  they  may  be  billed  under 
Part  B  (although  our  analysis  of  Part  B 
supplier  bills  indicated  relatively  few 
rehabilitation  therapy  services  being 
billed  in  this  way)  In  addition,  a  small 
number  of  facilities  do  not  detail 
rehabilitation  therapy  charges  in  their 
claims.  For  these  reasons,  the  MEDPAR 


proxy  may  not  be  a  complete  record  of 
all  the  services  a  patient  in  the  SNF  may 
receive  during  the  course  of  a 
beneficiary's  stay. 

In  spile  of  these  limitations.  MEDPAR 
is  a  reasonable  tool  to  use  in 
approximating  the  RUG-IIl  categories 
related  to  Medicare  SNF  claims  and 
appropriate  for  use  in  rate 
standardization.  The  file  contains  ICD- 
9-CM  (International  Classification  of 
Diseases,  Ninth  Edition.  Clinical 
Modification)  diagnosis  and  procedure 
codes  that  provide  a  partial  clinical 
profile  of  the  pjatient  supplemented  by 
lengths  of  stay,  revenue  codes  that 
represent  tyf)es  of  services  provided 
during  each  nursing  home  stay,  and 
limited  admission  and  discharge 
information.  In  addition,  some  of  the 
facilities  report  rehabiUtation  charge 
information,  making  it  possible  for  us  to 
approximate  frequency  and  duration  of 
rehabilitation  therapies,  as  well  as  to 
directly  reproduce  which  discipline 
provided  services. 

The  analog  was  first  created  in  1993. 
using  the  1990  MEDPAR  SNF  file  and 
an  earlier  version  of  the  Minimum  Data 
Set  (MDS),  the  MDS-t-,  We  updated  that 
work  for  the  national  implementation 
analyses,  using  instead  the  1997 
MEDF.AR  SNF  file  and  the  MDS  2.0.  As 
stated  above,  the  MDS  2,0  collects 
extensive  patient  information  that 
includes  demographic  information, 
diagnoses,  medication  use.  nursing 
rehabilitation  services,  activities  of  daily 
living  (ADD  capabilities,  and  minutes 
per  day  of  rehabilitative  services 
provided.  This  information  is  the  basis 
for  assignment  to  a  particular  RUG-HI 
group.  Thus,  in  the  creation  of  the 
MEDPAR  analog,  MDS-*-  (and  now,  MDS 
2.0)  definitions  formed  the  key  against 
which  MEDPAR  diagnosis  and  revenue 
ser\  ice  codes  were  matched. 

The  RUG-UI  classification  system  is  a 
hierarchy  of  major  patient  types, 
organized  into  seven  major  categories. 
The  categories  are  Rehabilitation, 
Extensive  Services,  Special  Care, 
Clinically  Complex,  Impaired  Cognition, 
Behavior  Problems,  and  Reduced 
Physical  Function.  Each  of  these 
categories  is  further  differentiated  to 
yield  the  44  specific  patient  groups  used 
forpayment. 

Tne  categories  and  groups  writhin 
them  are  based  on  the  research  findings 
of  staff  time  measurement  studies 
performed  in  1990,  1995,  and  1997, 
described  in  detail  below.  Through 
analyses  of  the  patient  characteristics 
recorded  on  the  MDS  and  the  staff  time 
associated  with  caring  for  patients  in 
nursing  homes,  clinical  criteria  were 
identified  that  were  predictive  of 
resource  use,  and  categories  were 
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forined  Ihat  would  ^ruup  patients 
according  to  resource  use.  The  criteria 
for  each  category  were  derived  from  the 
actual  staff  time  measurement  study 
data. 

The  information  contained  in  the 
MEDPAR  file  is  not  adequate  to  enable 
differentiation  to  the  44  groups, 
however  Therefore,  the  analog  classifies 
patients  only  to  the  category  level. 

There  are  seven  RUG-Ill  categories: 
Rehabilitation.  Extensive  Services. 
Special  Services.  Clinically  Complex. 
Impaired  Cognition.  Behavior,  and 
Physical.  The  Rehabilitation  category 
has  five  sub-categories,  based  on  the 
number  of  minutes  therapy  is  provided 
and  the  number  of  disciplines  providing 
service.  The  sub-categories  are:  Ultra 
High.  Very  High.  High.  Medium,  and 
Low.  Using  the  crosswalk  model,  we 
were  able  to  classify  the  claims  in  the 
MEDPAR  file  into  the  five  rehabilitation 
therapy  sub-categories  and  four  of  the 
remaining  six  categories;  Extensive 
Services.  Special  Services,  Clinically 
Complex,  and  Impaired  Cognition. 
There  were  no  available  data  elements 
in  the  MEDPAR  to  crosswalk  for 
classification  into  the  Behavior  or 
Physical  categories. 

(l)  Rehabilitation  category.  This  is  the 
most  complex  RUG-IIl  category  to 
crosswalk  using  the  MEDPAR  data  base. 
A  patient  classifies  into  the 
RenabiUtation  category  based  on  the 
minutes  per  week  of  rehabilitation 
therapy  services  received.  We  also 
considered  whether  more  than  one  of 
the  rehabilitation  disciplines  provided 
services.  MEDPAR  data  do  not  include 
minutes  of  service,  but  do  reflect  types 
of  service  provided.  We,  therefore,  used 
charges  as  a  proxy  for  minutes  in 
approximating  the  amounts  of  service 
each  beneficiary  received.  Since  service 
patterns  had  to  be  approximated  using 
ranges  of  rehabilitation  therapy  charges, 
great  attention  was  paid  to  developing 
decision  rules  that  would  yield  the  most 
accurate  description  possible  using 
Medicare  claims.  In  addition,  there  are 
five  levels  of  intensity  within  the 
Rehabilitation  category  Using  research 
study  findings  (Marsteller,  Jill  A.  and 
Korbin  Liu,  "High  End  Therapy 
Patients:  How  Many  and  How  Much?" 
Washington.  DC.  The  Urban  Institute. 
May  1994)  and  consultation  with 
rehabilitation  professionals,  upper  and 
lower  charge  limits  were  set  to  create 
groupings  (ike  each  of  the  five  RUG-III 
Rehabilitation  categories. 

As  previously  mentioned,  nursing 
home  case-mix  is  not  a  direct  function 
of  diagnosis.  Diagnosis  obviously  has  a 
role  in  determining  what  services  a 
patient  receives,  but  it  is  the  services 
thsmsalves.  with  the  staff  time  required 


to  provide  them,  that  determine  case- 
mix  in  nursing  homes.  Thus,  for  the 
Rehabilitation  categories,  the  RUG-III 
system  uses  measures  of  staff  time  and 
service  frequency,  variety,  and  duration 
to  classify  patients.  The  criteria  are  in 
the  form  of  minimum  numbers  of 
minutes  of  therapy  per  day  or  per  week, 
minimum  frequencies  of  therapy 
sessions  over  a  week,  and  minimum 
numbers  of  therapy  disciplines  used  per 
patient.  While  the  MEDPAR  analog  can 
directly  reproduce  the  variety  of  therapy 
given,  frequency  and  duration  can  only 
be  approximated  using  Part  A  covered 
charges  for  skilled  therapy  thought  to  be 
commensurate  with  certain  patterns  of 
service. 

The  five  Rehabilitation  sub-categories 
for  the  MEDPAR  analog  were 
determined  using  ranges  of  covered 
charges  per  day  to  approximate  the 
RUG-III  criteria.  The  ranges  of  covered 
charges  used  to  classify  the  MEDPAR 
cases  were  based  on  an  average  charge 
of  $300  per  day  for  rehabilitation 
services.  This  amount  is  based  on  the 
covered  charges  for  rehabilitation 
therapy  in  the  MEDPAR  file.  To  group 
cases  using  the  MEDPAR  file,  the 
following  ranges  of  covered  charges 
were  used:  the  Low  Rehabilitation  sub- 
category ranges  from  $150  per  day  and 
below  in  any  combination  of  types  of 
skilled  therapy;  the  Medium 
Rehabilitation  sub-category  ranges  from 
$150  to  $199  per  day  in  any 
combination  of  therapies;  the  High 
Rehabilitation  sub-category  ranges  from 
$200  to  $299  per  day  in  any 
combination  of  therapies;  the  Very  High 
Rehabilitation  sub-category  ranges  from 
$300  to  $399  per  day  in  any 
combination  of  therapies  (or  $400  per 
day  and  above  if  only  one  therapy);  and 
the  Ultra  High  Rehabilitation  sub- 
category range  encompasses  any  case 
with  covered  charges  higher  than  $400 
per  day  in  at  least  two  of  the  three 
therapies  Refer  to  Table  2.C  for 
comparison  of  these  charge  ranges  to  the 
numoer  of  minutes  per  day  and  per 
week  required  by  the  RUG-III  system. 

We  set  a  threshold  at  $1,000  of 
covered  charges  for  rehabilitation 
therapy  services  as  a  minimum  for 
classification  into  any  of  the 
rehabilitation  sub-categories.  We  based 
this  on  our  finding,  based  on  claims  in 
the  National  Claims  History  file,  that 
$400  is  a  common  charge  for  an  initial 
evaluation  and  $250  is  a  common 
charge  for  treatment  by  licensed 
therapists.  Thus,  we  determined  this 
threshold  amount  as  representative  of 
patients  who  received  an  evaluation  by 
a  professional  rehabilitative  therapist 
but  no  substantial  course  of 
rehabilitative  therapy.  That  is.  claims 


lor  patients  witn  total  therapy  charges 
less  than  $1,000  were  identified  as 
having  received  an  initial  evaluation  to 
determine  the  need  for  therapy  but 
generally  received  no  more  than  1  week 
of  rehabilitative  therapy  services. 

Using  the  MEDPAR  file,  there  was  no 
way  to  approximate  the  nursing 
rehabilitation  component  of  the  RUG— III 
Low  Rehabilitation  sub-category.  It  was 
possible,  however,  to  rgodel 
rehabilitative  therapy  (of  less  than  5 
days  per  week)  using  therapy  charges 
that  parallel  such  a  pattern  of  treatment. 

The  Ultra  High  Rehabilitation  sub- 
category is  intended  to  apply  only  to  the 
most  complex  cases  requiring 
rebabilitative  therapy  well  above  the 
average  amount  of  service  time.  This 
translates  into  higher  charges  for 
therapy  services,  both  because  treatment 
is  more  frequent  and  complex,  and 
because  length  of  stay  is  longer  than  for 
other  skilled  rehabilitation  groups.  In 
line  with  the  intended  complexity  of 
this  classification  group,  the  lowest 
charge  that  the  Ultra  High  sub-category 
includes  is  $400  per  day  in  at  least  two 
of  the  three  therapies. 

The  RUG-III  criteria  for  Ultra  High 
Rehabilitation  are: 

•  Two  of  the  three  rehabilitation 
therapy  disciplines  are  represented. 

•  At  least  720  minutes  of  treatment 
per  week  across  the  three  disciplines. 

•  One  discipline  providing  services  at 
least  5  days  per  week. 

The  remaining  three  sub-categories. 
Very  High,  High,  and  Medium 
Rehabihtation  are  not  driven  by  a 
specific  number  of  disciplines 
represented.  All  three  require  at  least  5 
days  per  week  of  skilled  rehabilitative 
therapy,  but  they  are  split  according  to 
weekly  treatment  time.  The  Very  High 
cases  must  be  receiving  500  minutes  per 
week  and  must  be  receiving  at  least  one 
of  the  disciplines  all  5  days;  any 
additional  disciplines  will  count  toward 
the  total  time,  but  no  other  disciplines 
are  required  for  assignment  to  this  sub- 
category. Similarly,  those  in  the  High 
sub-category  must  be  receiving  a 
minimum  of  325  minutes  per  week  and 
this  time  must  include  one  of  the 
rehabilitation  disciplines  being 
provided  daily  (at  least  5  days  per 
week).  Cases  in  the  Medium  sub- 
category must  be  receiving  at  least  150 
minutes  of  skilled  rehabilitation  in  any 
combination  of  disciplines  over  the 
minimum  5  days  (or  five  30-minute 
sessions). 

(2)  Non-rehabilitation  categories.  As 
stated  above.  MEDPAR  contains  ICD-9- 
CM  codes  as  the  variables  describing 
patient  diagnoses  and  procedures.  This 
numerical  coding  system  is  used  by 
hospitals  to  report  patient  information, 
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and  nursing  homes  use  these  codes  on 
a  more  limited  basis  for  reporting  The 
MDS  2.0  has  many  of  the  most  prevalent 
diagnoses  found  in  this  patient 
population  listed  for  check-off  by  the 
nurse  performing  the  assessment,  with  a 
section  elsewhere  on  the  form  available 
to  write  in  any  relevant  additional  ICD- 
9-CM  codes.  The  analog  for  the  non- 
rehabilitation  categories  was  created  by 
matching  the  ICD-9-CM  codes  in  the 
MEDPAR  file  to  as  much  of  the  specific 
clinical  criteria  on  the  MDS  2.0  used  to 
classify  residents  into  the  Extensive 
Services.  Special  Care,  Clinically 
Complex,  and  Impaired  Cognition 
categories. 

Certain  RUG-III  criteria  could  not  be 
satisfactorily  coded  by  an  ICD-9-CM 
code  Although  we  could  capture  the 
clinical  characteristics  of  the  patients, 
many  of  the  items  used  to  assign 
patients  to  specific  RLIG-III  groups  are 
not  included  in  the  ICD-9-CM  coding 
scheme.  In  the  Clinically  Complex 
categorv,  for  example,  the  number  of 
physician  visits  or  order  changes  is  a 
qualifving  factor  that  cannot  be  captured 
by  an  1CD-9-CM  code,  and  will  not  be 
reported  in  the  MEDP,\R  file  Similarly, 
we  could  not  capture  the  patient's  ADL 
capabilities 

For  the  lower  categories.  Impaired 
Cognition.  Behavior  Only,  and  Physical 
Function  Reduced,  our  ability  to  match 
the  MDS  2  0  items  to  those  likely  to  be 
reported  on  the  MEDF.'\R  was  greatly 
diminished  We  were  able  to  identify  a 
few  codes  with  which  to  group  some  of 
the  cases  that  would  fall  into  the 
Cognitivelv  Impaired  categorv,  but  there 
were  no  ICD-9-CM  codes  that  describe 
the  patients  who  meet  the  cntena  for 
the  remaining  two  categories.  Therefore. 
the  analog  only  groups  patients  into  the 
top  five  categories,  leaving  all  other 
cases  as  unclassified 

(3)  Case-mix  using  the  analog,  .^s 
explained  above,  in  the  RUG-III  system, 
the  case-mix  index  is  a  function  of  the 
distribution  of  residents  in  each  of  the 
categories,  further  detailed  across  the 
ADL  index,  and  then  by  service  counts, 
depression,  or  nursing  rehabilitation 
services  ADLs,  nursing  rehabilitation 
depression,  and  service  counts  could 
not  be  modeled  using  MEDP,\R.  For  the 
analog,  the  nursing  and  nursing/therapy 
weights  could  not  be  applied  to  the 
second  and  third  levels  of  the  RUG-III 
system.  In  the  Rehabilitation  categorv, 
weights  for  the  five  sub-categories  were 
combined. 

/.  Skilled  Nursing  Facility  market 
basket  index  Section  1888{e)14)  of  the 
Act  requires  the  Secretary  to  e.stablish 
an  SNF  market  basket  index  that  reflects 
changes  over  time  in  the  prices  of  an 
appropriate  mix  of  goods  and  services 


included  in  covered  SNF  services.  The 
SNT  market  basket  index  is  used  to 
develop  the  Federal  rates  and  also  to 
update  the  Federal  rates  on  an  annual 
basis  beginning  in  fiscal  vear  2000,  We 
have  developed  an  SNF  market  basket 
index  that  consists  of  the  most 
commonly  used  cost  categories  for  SNF 
routine  ser\ices.  ancillary  services,  and 
capital-related  expenses  A  complete 
discussion  concerning  the  design  and 
application  of  the  S.\F  market  basket 
index  and  the  factors  used  in 
developing  the  payment  rates  is 
presented  in  section  IV  of  this  rule. 

3,  Methodology  Used  for  the  Calculation 

of  the  Federal  Rates 

The  methodology  used  to  compute  the 
per  diem  standardized  Federal  rates  v. as 
a  multi-step  process  combinine  each  of 
the  data  sources  described  above.  This 
section  details  each  of  tliese  steps.  The 
schedule  of  Federal  rates  (Tables  2.G 
and  2.H)  that  results  from  this 
methodology  is  presenteo  later  in  this 
section, 

o  Per  diem  costs  In  developing  the 
per  diem  costs  of  SNFs.  the  cost  data 
(including  the  estimate  of  Pan  B  costs) 
for  each  facility  are  separated  in 
components  based  on  their  relationship 
to  the  case-mix  indices  described  above. 
This  facilitates  both  the  standa.'-dization 
of  costs  for  case-mix  and.  similarly,  the 
application  of  appropriate  case-mix 
adjustment  to  the  Federal  rates.  Costs 
related  to  nursing  (excluding  nurse 
management)  and  social  services 
salaries  (including  benefits)  and  total 
costs  (after  allocation !  of  non-therapy 
ancillary  services  are  grouped  in  the 
component  related  to  the  nursing  index. 
Our  analysis  of  patient  level  charges  for 
these  non-therapy  ancillary  services 
indicates  a  correlation  between  the 
RUG-III  classification  system  and  these 
services. 

Occupational,  physical,  and  speech 
therapy  costs  (after  allocation)  are 
grouped  in  the  component  related  to  the 
therapy  index.  The  majoritv  of  SNF 
therapy  costs  are  included  in  this 
therapv  com.ponent  of  the  per  diem  rate. 
As  can  be  seen  in  the  schedule  of  rates 
presented  in  Tables  2  E  and  2,F,  the 
therapy  component  of  the  per  diem  rates 
is  only  applicable  to  the  14  RUG-III 
therapy  groups.  However,  through  our 
analvsis  of  Medicare  clai.ms  and  other 
data,  we  obser\'ed  a  low  level  of  therapy 
senices  being  utilized  by  patients  that 
would  not  be  classified  into  a  RUG-III 
therapv  group.  These  therapv  services 
would  include  evaluations  for 
rehabilitation  in  one  or  more  of  the 
therapy  disciplines  Therefore,  in  order 
to  provide  more  appropriate  payment 
levels  in  the  non-therapy  RUG-ID 


groups,  we  estimated  therapy  costs  in 
our  data  base  associated  with  non- 
therapy  RUG-III  groups.  These  costs 
were  grouped  into  the  non-case-mix 
component  of  costs  but,  as  can  be  seen 
in  the  rate  schedule,  are  only  applicable 
to  the  non-therapy  RUG  III  groups. 

This  estimate  was  determined  using 
the  percentage  of  therapy  charges  by 
discipline  for  each  facility  in  our  data 
base  associated  with  the  non-therapy 
RUG-III  RUG  categories  as  determined 
by  the  MEDPAR  Analog.  This 
percentage  was  applied  by  discipline  to 
the  therapy  costs  in  each  facility's  cost 
report  data.  The  results  of  this 
calculation  are  presented  in  Tables  2. A 
and  2.8  All  other  costs  are  grouf>ed  in 
the  non-case-mix  related  component. 

For  each  facility  in  the  data  base, 
components  are  converted  to  a  per  diem 
by  dividing  the  costs  by  Medicare  days. 
For  the  therapy  component,  costs  are 
divided  by  the  number  of  Medicare  days 
related  to  patients  receiving  therapy.  For 
the  remaining  components,  costs  are 
divided  by  total  Medicare  days.  For 
each  comfKjnent  of  cost,  an  outlier 
elimination  process  is  performed  to 
eliminate  aberrant  values.  Facilities 
with  f>er  diem  amounts  greater  than 
three  standard  deviations  from  the 
geometric  mean  are  determined  to  be 
outliers  and  are  eliminated  from  the 
calculation  of  the  per  diem  cost  for  that 
component. 

As  required  by  section  1888(e)(4)(E)(i) 
of  the  Act,  all  costs  are  updated  from  the 
base  year  to  the  initial  period  of  the  PPS 
(that  is,  the  15-month  period  beginning 
July  1 ,  1998  and  ending  September  30, 
1999)  using  the  SNF  market  basket 
index  described  in  section  IV  of  this 
rule  (see  Tables  4.D.  and  4.E).  As 
required  by  the  statute,  this  update  is 
determined  using  the  annual  SNF 
market  basket  percentage  minus  1 
percentage  point. 

b.  Updating  the  data.  The  SNF  market 
basket  index  is  used  to  adjust  each  per 
diem  amount  forward  to  reflect  cost 
increases  occurring  between  the 
midf>oint  of  the  cost  reporting  period 
represented  in  the  data  and  the 
midpoint  of  the  initial  period  (beginning 
July  1,  1998  and  ending  September  30, 
1999)  to  which  the  payment  rates  apply. 
In  accordance  with  section  1888(e)(4)(B) 
of  the  Act,  the  cost  data  are  updated  for 
each  vear  between  the  cost  reporting 
period  and  the  initial  p>eriod  by  a  factor 
equivalent  to  the  armual  market  basket 
index  percentage  minus  1  percentage 
point, 

c.  Standardization  of  cost  data. 
Section  1888(e)(4)(C)  of  the  Act  requires 
that  the  Secretary-  standardize  the 
updated  cost  data  for  each  faciUty  for 
the  effects  of  case-mix  and  geographic 
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differences  in  wage  levels.  In  order  to 
standardize  for  wage  differences,  the 

[)roportion  of  labor  related  and  non- 
abor  related  components  of  SNF  costs 
must  be  identifiea.  These  proportions 
are  based  on  the  relative  importance  of 
the  different  components  of  the  SNF 
market  basket  index  (see  Table  4.C). 
Accordingly,  the  labor-related  portion  of 
costs  is  75.888  percent  of  costs  while 
the  non-labor  portion  is  24.112  percent. 
Costs  are  standardized  for  geographic 
differences  in  wage  levels  using  the 
hospital  wage  index  (described  earlier 
in  tnis  section). 

To  standardize  the  cost  data  for  the 
effects  of  case-mix.  we  used  the 
MEDPAR  Analog  on  claims  data 
applicable  to  the  fiscal  year  1995  cost 
reporting  periods  in  the  data  base.  This 
allowed  us  to  classify  each  SNF"s 
residents  into  one  of  10  RUG-III 
categories  produced  by  the  analog.  By 
applying  the  case  mix  indices 
applicable  to  the  RUG-III  categories 
assigned  by  the  analog,  we  were  able  to 
develop  average  case-mix  index  values 
(nursing  and  therapy)  for  each  facility. 
As  described  below,  these  index  values 
were  used  in  standardizing  SNF  costs 
for  case-mix. 

As  discussed  earlier  in  this  rule,  a 
MEDPAR  Analog  is  used  to  standardize 
for  case-mix  because  actual  MDS  data 
are  not  available  on  a  national  level. 
However,  in  order  to  correct  for 
systematic  differences  between  the  case- 
mix  estimates  produced  by  the  analog 
method  and  the  method  that  will  be 
used  under  this  PPS  (that  is.  based  on 
MDS  data),  a  sensitivity  analysis  of  the 
analog  was  performed.  This  analysis 
involved  a  comparison  of  case-mix 
values  (based  on  the  application  of  the 
case-mix  indices)  generated  by  the 
analog  and  corresponding  values 
generated  from  actual  MDS  resident 
assessments  for  a  sample  of  SNFs  and 
patients.  While  the  availability  of  such 
comparative  data  is  limited,  we  were 


able  to  draw  a  sample  from  the  States 
participating  in  the  Multistate  Nursing 
Home  Demonstration  that  included 
patients  from  approximately  100  SNFs  ■ 
in  five  States.  The  sample  contained 
13,354  Medicare  claims  covering 
139.766  days  of  care  On  average,  case- 
mix  values  based  on  MDS  data  are  3 
percent  higher  than  analog-based  values 
tor  the  nursing  index  and  28  percent 
higher  for  the  therapy  index.  This 
variance  produced  by  the  analog  in  the 
assignment  of  case-mix  values  is 
factored  into  the  standardization 
methodology  to  ensure  the  rates  are  set 
at  the  appropriate  level. 

Each  urban  and  rural  component  of 
per  diem  cost  is  standardized  for 
differences  in  wage  levels  and  case-mix 
by  dividing  total  unstandardized  cost  by 
a  standardization  factor  that  reflects 
each  facility's  wage  level  and  case-mix. 
This  factor  is  based  in  part  on  each 
facility's  wage  adjustment  (.7588  times 
its  wage  index  plus  .2412)  multiplied  by 
the  appropriate  case-mix  value  and 
number  of  days  of  care.  These  facility 
values  are  summed  to  obtain  the 
standardization  factor  The  standardized 
cost  is  divided  by  the  appropriate  total 
days  to  obtain  the  standardized  per 
diem  cost. 

This  process  equates  per  diem 
standardized  cost  (per  diem  cost 
adjusted  for  individual  facility  wage  and 
case-mix  differences)  to  per  diem 
unstandardized  cost.  In  this  manner, 
standardization  accounts  for  the 
application  of  individual  facility  wage 
index  and  case-mix  adjustments  to  the 
per  diem  payment  rates  without  altering 
the  aggregates  of  the  per  diem  cost  data 
used  to  construct  the  per  diem  payment 
rates. 

d.  Computation  of  national 
standardized  payment  rates.  Section 
1888(e)(4)(D)(iii)  of  the  Act  authorizes 
the  Secretary  to  compute  separate 
payment  rates  for  SNFs  in  urban  and 
rural  areas  as  defined  in  section 
1886(d)(2)(D).  Under  the  statute,  urban 


areas  are  those  defined  by  the  Office  of 
Management  tmd  Budget  as 
metropolitan  statistical  areas  iMSAs)  or 
New  England  County  Metropolitan 
Areas  (NECMAs).  All  other  areas  are 
considered  rural  areas  Table  2.1 
showing  the  wage  index  indicates  all 
areas  considered  urban  for  purposes  of 
establishing  these  rates 

Using  the  data  descnbed  above  and 
the  formula  prescribed  m  section 
1888(e)(4)(E)  of  the  Act,  we  calculated 
the  national  average  per  diem 
standardized  payment  rales  separately 
for  urban  and  rural  SNFs  usihk  the 
following  steps.  The  unadiusted  Federal 
rates  resulting  from  this  calculation  are 
presented  in  Tables  2. A  and  2  B  below 

(1)  As  required  by  section 
1888(e)(4)(D)(ii)  of  the  Act.  for  each  of 
the  four  components  of  cost,  we 
computed  the  mean  based  on  data  from 
freestanding  SNFs  only  This  mean  was 
weighted  by  the  total  number  of 
Medicare  days  of  the  facility. 

(2)  As  required  by  section 
1888(e)(4)(D)(i)  of  the  Act,  for  each  of 
the  four  components  of  cost,  we 
computed  the  mean  based  on  data  from 
both  hospital-based  and  freestanding 
SNFs.  Again,  this  mean  was  weighted 
by  the  total  number  of  Medicare  days  of 
the  facility. 

(3)  As  required  by  section 
1888(e)(4)(E)(i)  of  the  Act,  for  each  of 
the  four  components  of  cost,  we 
calculated  arithmetic  mean  of  the 
amounts  determined  under  steps  (1)  and 
(2)  above. 

(4)  The  unadjusted  Federal  rate  for  the 
initial  period  is  calculated  differently 
depending  on  the  RUG-UI  case-mix 
grouping.  For  the  14  RUG-III  therapy 
groups,  the  unadjusted  Federal  rate  is 
the  sum  of  the  nursing  case-mix.  non- 
case-mix  and  therapy  case-mix 
components.  For  other  RUG-UI  groups, 
the  unadjusted  Federal  rate  is  the  sum 
of  the  nursing  case-mix.  non-case-mix 
and  therapy  non-case-mix  components. 


Table  2. A.— Unadjusted  Federal  Rate  Per  Diem 

(Urtwn) 


Rate  component 

Nursing- 
case  mix 

Therapy- 
case  mix 

Therapy— 

non-case 

mix 

Non-case 

mix 

Per  Diem  Amount                     

$109.48 

$82.67 

$10.91 

$55.88 

Table  2.B.— Unadjusted  Federal  Rate  Per  Diem 

(Rural) 


Rate  Component 


Nursing —    ]    Therapy — 
case  mix  case  mix 


Therapy— 
non-case 

mix 


Non-case 

mix 


Per  Diem  Amount 


$104.88 


$95.51 


$11.66 


$56.95 
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B.  Design  and  Methodology  for  Case-Mix 
Adjustment  of  Federal  Rntea 

As  indicated  earlier,  section 
1888(e)(4)(G)  of  the  Act  requires  that  the 
Federal  rates  be  adjusted  for  case-mix 
(the  relative  resource  utilization  of 
patients).  The  RUG-III  classification  is  a 
patient  classification  system  that 
accounts  for  the  relative  resource 
utilization  of  different  patient  types.  To 
adjust  for  case-mix,  care  provided 
directly  to.  or  for.  a  patient  is 
represented  by  an  index  score  ((.ase-mix 
index)  that  is  based  on  the  amount  of 
staff  time,  weighted  by  salary  levels, 
associated  with  each  group.  That  is, 
each  RL'G-III  group  is  assigned  an  index 
score  that  represents  the  amount  of 
nursing  time  and  rehabilitation 
treatment  time  associated  with  caring 
for  the  patients  who  qualifv  for  the 
group.  The  nursing  weight  includes 
both  patient-specific  time  spent  daily  on 
behalf  of  each  patient  tvpe  by  registered 
nurses,  licensed  practical  nurses,  and 
aides,  as  well  as  patient  non-specific 
time  spent  bv  these  staff  members  on 
other  necessary  functions  such  as  staff 
education,  administrative  duties  and 
other  tasks  associated  with  maintenance 
of  the  care  giving  environment 

The  case-mix  indices  are  applied  to 
the  unadjusted  rates  presented  above 
resulting  in  44  separate  rates,  each 
corresponding  with  one  of  the  44  RL'G- 
III  classification  groups.  To  determine 
the  appropriate  payment  rate,  SNFs  are 
required  to  classify  patients  into  a  RUG- 
III  group  based  on  assessment  data  from 
the  MDS  2.0.  The  design  and  structure 
of  RUG-III  and  the  methodology  and 
Federal  policv  associated  with  the 
classification  of  patients  into  RUG-lIl 
groups,  including  the  completion  of 
assessments  (.MDS  2.0)  for  Medicare 
patients,  under  this  PPS.  are  descnbed 
in  the  following  pages 

1.  Background  on  the  Resource 
Utilization  Groups  (RUGsj  Patient 
Classification  System 

As  part  of  the  Nursing  Home  Case- 
Mix  and  Quality  demonstration  project. 
Version  111  of  the  Resource  Utilization 
Groups  (RUCr-IIl)  case-mix  classification 
system  was  developed  to  capture 
resource  use  of  nursing  home  patients 
and  to  provide  an  improved  method  of 
tracking  the  quality  of  their  care. 

RUG-III  IS  a  44-group  model  for 
classifying  nursing  home  patients  into 
homogeneous  groups  according  to  the 
amount  and  tvpe  of  resources  thev  use. 
The  RUG-III  groups  are  the  basis  for  the 
payment  indices  used  to  establish 
equitable  prospective  payment  levels  for 
patients  with  different  service  use.  Care 
provided  directly  to.  or  for.  a  patient  is 


represented  bv  an  index  score  that  is 
based  on  the  amount  of  staff  time, 
weighted  by  salary  levels,  associated 
with  each  group.  That  is,  each  RUG-III 
group  IS  assigned  an  index  score  that 
represents  the  amount  of  nursing  time 
and  rehabilitation  treatment  time 
associated  u  ith  caring  for  the  patients 
who  qualify  for  the  group.  The  nursing 
weight  includes  both  patient-specific 
time  spent  daily  on  behalf  of  each 

fiatient  type  bv  registered  nurses, 
icensed  practical  nurses,  and  aides,  as 
well  as  patient  non-specific  time  spent 
by  these  staff  members  on  other 
necessary  functions  such  as  staff 
education,  administrative  duties,  and 
other  tasl(.s  associated  with  maintenance 
of  the  care  giving  environment. 

The  principal  goal  of  case-mix 
measurement  is  to  identifv  patient 
characteristics  associated  with 
measured  resource  use.  In  nursing 
homes,  no  adequate  models  have  been 
found  for  using  length  of  stay  or  episode 
cost  to  explain  resource  use.  Thus,  the 
RUG-III  nursing  home  case-mix  system 
explains  patient  resource  use  on  a  daily 
basis 

The  classification  s\stern  was 
designed  using  resiaent  characteristic 
information  and  measures  of  wage- 
weighted  staff  time  Information 
regarding  a  patient's  characteristics  and 
care  needs  is  derived  from  the  MDS.  a 
set  of  core  screening  and  assessment 
items  and  item  definitions.  The  MDS  is 
part  of  a  standardized,  comprehensive 
patient  assessment  instrument  (the 
Resident  Assessment  Instrument  or  RAI) 
that  all  long  term  care  facilities  that  are 
certified  to  participate  in  .Medicare  or 
Medicaid  are  required  to  use  to  develop 
individualized  plans  of  care  for  each 
individual  in  the  facility.  The  staff  time 
measure  (STMt  study  captured  the 
amount  of  nursing  staff  time  required  to 
care  for  groups  of  residents  over  a  24- 
hour  period  and  over  the  span  of  a  week 
for  therapy  services. 

Patient  assessment  and  staff  time  data 
used  to  develop  the  initial  version  of  the 
Rl'G— III  classification  system  were 
collected  from  March  to  December  1990 
for  7.64B  patients  in  202  nursing 
facilities  in  Kansas,  Maine  Mississippi, 
South  Dakota,  Neb.'-aska,  Texas,  and 
New  York.  Since  then,  two  more  staff 
time  data  collections  have  been 
performed  on  154  .Medicare  certified 
units  of  hospital  and  freestanding 
facilities  m  12  States  (California, 
Colorado,  Florida,  Kansas,  Maine, 
Maryland,  Mississippi   .New  York,  Ohio, 
South  Dakota,  Te.xas.  ana  Washington). 
Only  units  that  were  judged  to  be 
providing  adequate  care  were 
considered  for  participation  in  the 
study.  Of  these,  States  were  asked  to 


select  facilities  that  included  35  percent 
Medicare  certified  units,  25  percent 
hospital  units,  and  two  Alzheimer's 
units.  "Unit"  was  defined  as  a  nursing 
center  such  as  a  corridor  or  a  floor, 
controlled  from  one  nursing  station.  The 
remainder  of  the  sample  was  selected  by 
the  State  s  demonstration  project  staff  to 
represent  the  characteristics  of  the 
States  nursing  homes 

The  sample  was  purposefully  targeted 
toward  residents  needing  complex  care 
and/or  with  cognitive  impairments.  This 
assured  that  sufficient  numbers  of 
patients  with  rare  types  of  complex  care 
needs  were  included  in  the  sample. 
Facilities  with  special  care  units  (for 
example,  Alzheimer's  or  Rehabilitation 
units)  that  participated  in  the  study 
were  also  asked  to  provide  data  from  a 
non-specialized  unit. 

During  the  data  collection,  persoimel 
on  the  study  units  electronically 
recorded  all  of  the  time  in  their  work 
days:  time  providing  services  directly  to 
patients;  in  activities  related  to  specific 
patients,  such  as  charting  or 
consultation  with  family  members  or 
other  members  of  the  patient  care  team; 
as  well  as  time  that  is  not  attributable 
to  any  particular  patient,  like  that  spent 
in  meetings,  in  training,  on  breaks,  etc. 
The  time  was  allocated  according  to 
whether  or  not  it  was  directly  related  to 
a  particular  patient,  and  was  categorized 
as  either  patient  specific  time  or  non- 
patient  specific  time. 

Those  data  have  been  used  to  modify 
the  classification  system  to  create  the 
current  RUG-III  and  establish  updated 
average  staff  times  to  be  salary- 
weighted.  Analyses  of  the  staff  time  data 
in  conjunction  with  the  patient  MDS 
information  identified  three  main 
predictors  of  a  patient's  resource 
utilization:  (1)  clinical  characteristics; 
(2)  limitations  in  the  activities  of  daily 
living  (ADLs);  and  (3)  skilled  services 
received.  The  RUG-HI  classification 
system  uses  these  three  types  of 
variables  to  describe  SNF  patients  for 
the  purposes  of  determining  the  relative 
cost  of  caring  for  different  types  of 
patients  (case-mix). 

Analysis  of  the  data  indicated  that 
patients  with  serious  clinical  conditions 
such  as  dehydration  and  respiratory 
infections,  as  well  as  patients  who  were 
very  dependent  in  ADLs.  require  more 
nursing  time  than  patients  without 
complicating  conditions.  The  RUG-III 
classification  system  resulting  from  the 
analyses  is  hierarchical.  The  clinical 
characteristics  of  patients,  as  identified 
by  the  MDS,  that  were  associated  with 
the  greatest  utilization  of  nursing  time 
and  rehabilitative  therapy  time,  were 
used  to  categorize  patients  into  the 
highest  case-mix  classification  groups. 
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Similarly,  the  clinical  characteristics 
associated  with  the  lowest  utilization  of 
nursing  time  were  used  to  categorize 
patients  into  the  lowest  case-mix 
classiHcation  group.  Not  all  clinical 
chararteristics  are  recognized  separately 
by  the  classification  system.  Only  those 
characteristics  that  were  predictive  of 
resource  use  and  that  would  not 
introduce  incentives  that  are  considered 
to  be  negative,  or  not  compatible  with 


high  quality  patient  care,  are  used  to 
classify  patients  into  RUG-III  groups. 

Table  2.C  shows  the  mutually 
exclusive,  layered  categories  of  the 
RUG-III  classification  system.  The  table 
describes  which  patient  clinical 
characteristics,  levels  of  assistance  used 
in  performing  ADLs,  and  services  are 
used  to  assign  the  patient  to  a  RUCs 
group.  Clinical  characteristics  include 
the  patient  diagnoses,  conditions,  and 
comorbidities.  ADLs  include  bed 
mobility,  toilet  use,  transfer  from  bed  to 


chair,  and  eating.  Patients  receive  a 
single  RUG-III  ADL  score  that  measures 
the  patient's  ability  to  perform  these 
activities  (scores  range  from  4-18; 
higher  scores  represent  greater 
functional  dependence  and  a  need  for 
more  assistance).  Finally,  treatments 
and  services  include  respiratory 
therapy,  amount  of  rehabilitation 
received,  and  treatments  such  as 
suctioning  and  intravenous  medication 
administration. 


Table  2.C.— Crosswalk  of  MDS  2.0  Items  and  RUG  III  Groups 


Categofy 


AOL  index 


End  splits 


MDS  RUG 
III  cooes 


REHABILITATION 


ULTRAHIGH 

Rx  720  minutes/week  minimum     

At  least  2  disciplines,  one  at  i«ast  5  days/weak  .., 

VERY  HIGH 

Rx  500  mtns  a  wk  mtnimum „...„„ 

At  least  1  discipline — 5  days  ^.... 

HIGH  

Rx  325  rmns.  a  v«4<.  mininHjm ^^^ 

1  discipline  5  days  a  weak „„.„-„.„~... 

MEDIUM  

Rx  150  mins  a  wk  minimum _....._..... — 

5  days  across  3  disciplines  

LOW— Rx  45  mmutes/waek  over  at  least  3  days  . 

Nursing  rehaPilrtattoo  6  daysAveek.  2  activities  

EXTENSIVE  SERVICES— (Adisum  <7  Speaal) 

IV  Fe«dir)g  in  last  7  days  - — 

In  last  14  days,  IV  m«dkartk)ns.  suctmrwig  — „ « 

Tracheostomy  care,  ventilator/respiratof  

SPECIAL  CARE— <ADLSUM  <7  Chn   Complex) 

MS,  Quad,  or  CP  with  ADLsum  >-10,  Resp  Ther  -7  days  

Tube  ted  and  aphasic.  Radiation  tx;  Rec'g  tx  kx  surgical  wrxls/lesions  or 
uteers  (2-srtes.  any  stg,  1  site  stg  3  or  4). 

Fever  with  Oehy..  Pneu  .  Vomit .  Weight  Loss,  or  Tube  Fed 

CLINICALLY  COMPLEX— Bums,  Coma.  SapbcerrMa.  Pneumonia,  Footwnds, 
Internal  BU.  Oehyd,  Tube  ted  (mirvmum 

501  ml  II,  26%  cals).  Oxygen,  TranskiSions  

Hemiplegia  with  ADL  sum  >-iO.  Oamotharapy.  Dialysis 

No  of  Days  m  last  14 — Phys  Visrts/makes  order  changes: _ 

visits>-1  and  chng>-4,  or  visJts>-2  and  chng>-2 

Diabetes  with  miection  7  daysAwk  and  order  chr>g.>-2  days  

IMPAIRED  COGNITION 

Score  on  M0S2  0  Cognitive  

Perkxmance  Scale  >-3  _ 

(Score  ol "%"  wi«  be  Om  Comp.  or  PE2-P01)  


BEHAVIOR  ONLY; 

Code  on  MDS  2.0  items  

4*  days  a  week „ 

wandenng,  physical  or  vert>al  abuse   . 
inappropriate  behavior  or  resists  cara 
or  halluonations.  or  delusions  

PHYSICAL  FUNCTION  REDUCED: 

No  clinical  variables  used    »., 


Nursir>g  Rehab.  Activities  >-2,  al  least  6  days  a  wk 


Passive  or  Active  ROM.  amputation  care,  splint  care 

Training  in  dressing  or  grooming,  eating  or  swallowing  

transfer,  bed  mobility  or  walkir)g,  communication,  scheduled  toiletir>g  pro- 
gram or  bladder  retraining. 


16-18 

9-15 

4-8 

16-18 

9-15 

4-8 

13-18 

8-12 

4-7 

15-18 

8-14 

4-7 

14-18 

4-13 

7-18 
7-18 
7-18 

17-18 
15-16 

7-14 

17-18D 

17-18 

12-160 

12-16 

4-110 

4-11 

6-10 
6-10 
4-5 


6-10 

6-10 

4-6 

4-5 

♦-5 

16-18 
16-18 
11-15 
11-15 

9-10 

9-10 

6-8 

6-8 

4-6 

4-5 


Not 

Not 
Not 

^»ot 
Not 
Not 
Not 
Not 
Not 
Not 
Not 
Not 
Not 
Not 


Used 

Used 
Used 
Used 
Used 

useo 
used 
Used 
used 
Used 
Used 
Used 
used 
Used 


count  of  otnef  ca'egones  cooe 

into  pkjs  IV  

Meds  ♦'^eed  


Not  Used 
Not  Used 


Hen  Used      , 

(Exiensive  <^  4D( 
Signs  ol  decxesson    .. 


Signs  o'  depression 


Signs  at  depression 
(Special  <7  ADL)  ..... 


Nursing  rehabilitation  io'  'ece'ving 
Nursing  re^iaDilitation  no!  feceivmg 

Nursing  rehabilrtatioo  not  receiving 


Nursing  'enaDiti'a''0'-  not  recen,^ing 


Nursing  'enabiirtation  not  recetving 

Nursing  renaDilrtation   , 

not  receiving 

Nursing  rehaDilitation  not  receiving 

Nursing  'eha&ili'a*'on  no*  'eceivtng 


RUG 

RUB 

RUA 

RVC 

RVB 

RVA 

RHC 

RHB 

RHA 

RMC 

RMB 

RMA 

RLE 

RLA 

SE3 
SE2 
SE1 

SSC 
SSB 

SSA 
CC2 

CC1 
C82 
C81 
CA2 
CA1 

IB2 

iBi 

IA1 

BB2 
881 
BB2 
BA1 
BA1 

PE2 
PE1 

PD2 
PDl 
PC2 
PCI 
PB2 
PB1 
PA2 
PA1 
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Table  2. C— Crosswalk  of  MDS  2.0  Items  an:  RUG  in  Gsjjps— Continued 


Category 


AOL  index 


End  splits 


Source  Analysts  of  the  i996  Medicare  Units  Statt  Tir^e. 
Stuay:  Upoate  of  RUG  ill  Classification  MDS. 
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MDS  RUG 
III  codes 


Default 


2.  The  RUG-m  Classification  System 

In  the  RL'O-III  classification  system. 
patient  characteristic  and  health  status 
information  from  the  .MDS,  such  as 
"diagnoses,"  "ability  to  perform  ADLs  ' 
and  "treatments  received."  will  be  used 
to  assign  the  patient  to  a  resource  group 
for  payment.  The  RUG-III  system  is  a 
hierarchy  of  ma)or  patient  types,  RUO- 
III  consists  of  seven  major  categories 
that  are  the  first  level  of  patient 
classification  The  major  categories,  in 
hierarchical  order,  are  Rehabilitation, 
Extensive  Services,  Special  Care. 
Clinically  Complex,  Impaired  Cognition, 
Behavior  Problems,  and  Reduced 
Physical  Function.  These  major 
categories  are  further  differentiated  into 
44  more  specific  patient  groupings. 
Except  for  Rehabilitation  and  Extensive 
Services,  these  categories  are  first 
subdivided  into  groups  based  on  the 
patient's  ADL  score.  The  next  level  of 
subdivision  is  based  on  nursing 
rehabilitation  services  and  signs  of 
depression 

The  initial  subdivision  of  the 
Rehabilitation  categon,'  is  based  on 
rT.inutes  per  week  of  rehabilitative 
rherapy  services.  The  second  level  of 
subdivision  uses  ADL  score  The 
Extensive  Services  category  does  not  use 
.•\DL  limitations  except  as  a  threshold 
for  assignment  into  the  category.  Rather, 
services  that  require  more  technical 
clinical  knowledge  and  skill  are  the 
variables  used  for  assignment  of  patients 
into  this  category.  Examples  of  these 
services  are  intravenous  feeding  or 
medications  and  tracheostomy  care 

For  example,  the  Special  Care 
category  includes  patients  with 
quadriplegia,  multiple  sclerosis,  surgical 
wound(s).  open  lesions,  fever  with 
vomiting,  dehydration,  pneumonia,  tube 
feedings,  or  weight  loss,  those  who  are 
aphasic  and  need  to  be  tube  fed,  those 
receiving  treatment  for  2  or  more  skin 
ulcers  and  patients  who  are  receiving 
radiation  therapy  Any  patient  with  one 
or  more  of  these  conditions,  who  is  not 
receiving  rehabilitation  services,  will  be 
assigned  to  this  category'  The  patient's 
assignment  to  one  of  the  three  groups 
within  this  category  is  dependent  on  the 
patient's  ADL  score 

The  Rehabilitation  category  is 
organized  differently  than  the  clinical 
categories  that  follow  in  the  hierarchy. 


Within  this  category,  there  are  five  sub- 
categories (Ultra  High,  Very  High,  High, 
Medium,  and  Lowi  that  are  then  further 
split  into  the  individual  groups  for 
payment.  The  sub-categories  are  defined 
by  minutes  per  week  of  rehabilitation 
received  by  the  patient,  numt>er  of 
rehabilitation  disciplines  providinj; 
service,  and  the  number  of  days  per 
week  on  which  rehabilitation  services 
were  provided.  Assignment  into  a 
specific  payment  group  is  based  on  the 
patient's  ability  to  perform  certain  of  the 
activities  of  daily  living  as  represented 
by  his  ADL  score  As  stated  elsewhere. 
the  patient  is  assessed  on  his  ability  to 
perform  independently  ail  of  the 
activities  of  daily  living  and  is  assignee 
an  ADL  sum  score  that  represents 
performance  of  the  four    late  ioss" 
ADLs.  The  "late  loss"  ADLs  used  in  the 
MDS  ADL  sum  score  are:  eating; 
toileting;  bed  mobility:  and  transferring 

A  brief  description  of  the  respectr,  e 
RUG-III  categories  follows 

Rehabilitation.  This  category  inciudes 
patients  who,  if  they  were  not  receiving 
rehabilitation  therapy,  would  qualif\  for 
one  of  the  other  RUG-III  skilled  care 
categories.  This  category  is  divided  intc 
sub<itegories  based  on  the  number  of 
minutes  of  rehabilitative  services 
received  in  a  week,  combinations  of 
rehabilitation  disciplines  providing 
services,  receipt  of  nursing 
rehabilitative  services,  and  the  patient 
ADL  scores.  The  range  of  rehabilitation 
therapy  minutes  per  day  represented  m 
the  Rehabilitation  category  vanes  from  a 
low  of  45  minutes  per  week  to  a  high 
of  more  than  720  minutes  per  week 
Patients  who  qualify  for  assignment  to 
the  Ultra  High  Rehabilitation  sub- 
category receive  at  least  720  minutes  per 
week  of  rehabilitation  therapies  At  least 
two  disciplines  must  be  providing 
services:  one  of  the  disciplines  must 
provide  services  5  days  each  week,  and 
the  other  must  provide  ser\'ices  at  least 
3  days  each  week  In  contrast,  patients 
assigned  to  the  lowest  rehabiiitatior. 
sub-category.  Low  Rehabilitation,  rrrast 
receive  at  least  45  minutes  of 
rehabilitative  therapy  services  across  at 
least  3  days  each  week,  in  addition  to 
6  days  per  week  of  nursing 
rehabilitation  in  two  activities 

Extensive  Sen'ices:  To  qualify  for  this 
category,  patients  must  have,  in  the  past 


14  days,  received  intravenous 
medications,  tracheostomy  care, 
required  a  ventilator/respirator,  required 
suctioning,  or  must  have,  in  the  past  7 
days,  received  intravenous  feeding.  In 
addition,  the  patients  assigned  to  this 
category  will  have  an  ADL  score  that  is 
at  least  7. 

Each  patient  in  the  extensive  services 
category  is  assigned  a  score  of  0-5  based 
on  five  criteria.  The  score  is  used  to 
classify  the  patient  to  one  of  the  three 
RUG-ni  groups  m  this  category — 0  or  1 
will  classify  into  the  SEl  group,  those 
w ith  scores  of  2  or  3  will  go  to  SE2,  and 
those  with  4  or  5  will  group  to  SE3. 

For  the  following  five  cnteria,  the 
patient  receives  one  point  for  each 
criterion  that  applies  to  him  or  her.  The 
first  three  criteria  are  presence  of  a 
clinical  condition  that  qualifies  the 
patient  for  classification  to  the  Special 
Care  category.  Clinically  Complex 
category,  or  the  Cognitively  Iinpaired 
categorv   The  fourth  and  fifth  criteria 
are  whether  the  patient  is  receiving 
intravenous  feeding  or  whether  the 
patient  is  receiving  intravenous 
medication. 

For  example,  a  person  who  qualifies 
for  both  the  Cognitively  Impaired  and 
Special  Care  categories  will  be  assigned 
a  score  of  2  and  wij!  be  classified  into 
the  SE2  group  Similarly,  a  patient  who 
is  ventilator  dependent  and  requires 
suctioning  will  be  assigned  a  score  of  0 
and  will  be  classified  into  SEl 

Special  Care  Patients  w.hr  a-*^ 
assigned  to  this  categon,  na\e  a'  .east 
one  of  the  following  multiple  sclerosis, 
cerebral  palsy   quadnpiegia  with  an 
.■\DL  si..,ore  of  10  or  more   or  receive 
respiratory  therapy  '^  days  per  week; 
have  and  receive  treatment  for  pressure 
or  stasis  ulcers  on  2  or  more  body  sites; 
have  a  surgical  wound(s)  or  open 
lesions,  be  tube  fed  with  at  least  26 
percent  of  daily  calorie  requirements 
and  at  least  501  ml  of  fluid  through  the 
tutx-  per  aay ,  and  aphasic:  receive 
radiation  therapy,  or  ha\e  a  fever  in 
combination  with  dehydration, 
pneumonia  vomiting,  weight  loss,  or 
tube  feedings 

ChnicaHy  Complex  Patients  qualify 
for  this  category  if  the\  are  comatose, 
have  bums,  septicemia,  pneumonia, 
internal  bleeding,  dehydration,  dialysis. 
hemiplegia  in  combination  with  an  ADL 
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score  of  10  or  more,  receive 
chemotherapy,  tube  feedings  that 
comprise  at  least  26  percent  of  daily 
calorie  requirements  and  at  least  501  ml 
of  fluid  through  the  tube  per  day. 
treatments  for  foot  wounds,  or 
transfusions  Also  included  in  this 
category  are  diabetics  who  receive 
injections  7  days  per  week  and  who 
have  two  or  more  physician  order 
changes  in  the  past  H  days  as  well  as 
patients  who  have  received  oxygen 
therapy  in  the  past  14  days.  In  order  to 
assure  inclusion  of  patients  with 
unstable  conditions,  we  also  use  a 
combination  of  physician  visits  and 
order  changes  as  qualifying  criteria  for 
this  category.  This  is  a  proxy  measure 
for  the  amounts  of  skilled  nursing 
observation,  care  planning,  and 
monitoring  usually  required  by  this  type 
of  patient.  The  qualifying  combinations 
of  physician  visit/order  changes  that 
must  occur  within  the  14-day 
observation  penod  to  qualify  for  this 
category  are:  one  or  more  visits  with  at 
least  four  order  changes,  or  two  or  more 
visits  with  two  or  more  order  changes. 

Impaired  Cognition:  Patients  in  tnis 
category  and  the  following  two 
categories  frequently  will  not  qualify  for 
Medicare  coverage  although  some  may. 
due  to  sfiecific  circumstances.  The 
patients  in  this  category  will  have  scores 
on  the  MDS  2.0  Cognition  Performance 
Scale  of  3.  4.  or  5.  and  for  two  of  the 
groups  in  this  category  will  be  receiving 
nursing  rehabilitation  services  6  days 
per  week  Some  patients  with 
Alzheimer's  disease  or  other  types  of 
dementia  who  have  been  acutely  ill  will 
classify  to  this  category  for  Medicare. 
Under  the  SNF  coverage  guidelines, 
these  patients  could  qualify  based  on 
the  need  for  skilled  nursing 
rehabilitation. 

Behavior  Only  These  are  patients 
who,  in  4  of  the  last  7  days,  exhibited 
behaviors  that  include  resisting  care, 
being  combative,  being  physically  and/ 
or  verbally  abusive,  wandering,  and 
who  have  hallucinations  or  delusions. 

Physical  Function  Reduced:  The 
patients  in  this  category  are  those  who 
do  not  have  any  of  the  conditions  or 
characteristics  identified  above. 
However,  some  have  been  documented 
as  receiving  "skilled  nursing"  and  have 
been  covered  by  Medicare  in  the  past. 
With  proper  documentation  and 
iustiTication  regarding  the  need  for 
skilled  care.  Medicare  may  continue  to 
cover  SNF  services. 

3.  Use  of  RUG-III  "Grouper"  Software 
As  discussed  at  the  beginning  of  this 
section,  all  data  necessary  to  classify  a 
patient  to  one  of  the  RUG-III  categories 
is  contained  on  the  MDS  2.0.  Under  this 


PPS.  SNFs  are  required  to  use  the  MDS 
2.0  as  the  data  source  for  classification 
of  patients  for  case-mix.  The  software 
programs  that  use  the  MDS  2.0  to  assign 
patients  to  the  appropriate  groups, 
called  groupers,  are  available  from  many 
software  vendors.  The  version  we  use  is 
available  at  no  cost  from  our  web  site  at. 
http://www.hcfa.gov/medicare/  hsqb/ 

mds20. 

The  logic  used  in  the  groupers  is 
based  on  the  hierarchical  nature  of  the 
RUG-III  system.  This  means  that  the 
patient  is  first  assigned  to  the  highest 
category  for  which  the  patient  qualifies, 
and  then,  using  relevant  additional 
criteria,  as  explained  above  (ADL  score, 
nursing  rehabilitation,  etc.).  the  patient 
is  assigned  to  one  of  the  groups  within 
that  category. 

The  grouper  assigns  patients  to  the 
highest-weighted  group  rather  than  to 
the  highest  group  in  the  hierarchy.  This 
is  important  because  there  may  be  rare 
instances  in  which  a  case  would  qualify 
for  a  group  that,  although  higher  in  the 
hierarchy,  has  a  lower  payment  index 
than  a  group  that  is  lower  in  the 
hierarchy. 

4  Determining  the  Case-Mix  Indices 

Care  provided  directly  to.  or  for.  a 
patient  is  represented  by  an  index  score 
that  is  based  on  the  amount  of  staff  time, 
weighted  by  salary  levels,  associated 
with  each  group.  That  is.  each  RUG-III 
group  is  assigned  an  index  score  that 
represents  the  amount  of  nursing  time 
and  rehabilitation  treatment  time 
associated  with  caring  for  the  patients 
who  qualify  for  the  group.  The  nursing 
weight  includes  both  patient-specific 
time  spent  daily  on  behalf  of  each 

fiatient  type  by  registered  nurses, 
icensed  practical  nurses,  and  aides,  as 
well  as  patient  non-specific  time  spent 
by  these  staff  members  on  other 
necessary  functions  such  as  staff 
education,  administrative  duties,  and 
other  tasks  associated  with  maintenance 
of  the  care  giving  environment 

As  explained  above  (in  section  n.B.l), 
measures  of  the  staff  time  required  to 
care  for  nursing  home  patients  were 
collected  and  used  to  identify  specific 
clinical  characteristics  that  are 
predictive  of  patient  resource  use.  In 
order  to  do  this,  characteristics  of  the 
patients  in  the  STM  study  and  the  time 
it  took  to  care  for  them  were  combined 
and  analyzed.  In  addition,  the  ratio  of 
salaries  for  nursing  staff  and 
rehabilitative  therapy  staff  were 
computed  in  order  to  calculate  nursing 
and  therapy  weights  for  each  RUG-III 
category.  These  analyses  were  then  used 
to  identify  the  patient  characteristics 
that  best  explain  weighted  patient 
specific  time.  From  this,  the  44  groups 


and  an  index  for  each  was  calculated. 
The  basic  calculation  performed  for 
each  group  was  to  take  the  minutes 
spent  providing  patient  care  and 
multiply  them  by  the  weight  that 
represents  the  staff  f)erson's  salary. 
Thus,  the  registered  nurse's  minutes 
were  multiplied  by  1.41,  whereas  those 
of  the  aide  were  multiplied  by  0.59.  The 
therapy  weights  include  physical 
therapist  (1.32).  occupational  therapist 
(1.23),  and  speech  pathologist  (116) 
time  plus  licensed  physical  therapy 
assistant  (0.87),  licensed  occupational 
therapy  assistant  (0.81),  and  therapy 
aide  (0.61)  time,  on  a  weekly  basis.  The 
nursing  and  therapy  weights  are 
multiplied  by  the  number  of  patients  in 
each  group  to  yield  an  array  of  44 
nursing  case-mix  index  scores  and  5 
therapy  case-mix  index  scores.  These 
indices  are  shown  later  in  this  section 
(see  Tables  2. Hand  2.F). 

5.  Application  of  the  RUG-HI  System 

Following  are  some  illustrative  case 
studies  to  illustrate  how  the  RUG-III 
classification  system  would  compare 
patients  with  similar  descriptions  but 
disparate  classifications. 

txample  1.  Ms.  A  was  recently 
hospitalized  with  a  stroke.  She  has 
several  comorbidities  that  include 
cardiac  dysrhythmia,  hypertension,  and 
diabetes  meUitus,  and  experienced  a 
urinary  tract  infection  within  the  last  30 
days,  in  addition,  she  has  lost  voluntary 
movement  in  her  left  arm  and  leg.  and 
has  an  unsteady  gait,  pain  almost  daily, 
and  some  localized  edema,  but  is 
continent  when  toileted  at  regular 
intervals.  She  can  see,  hear,  understand, 
and  make  herself  understood.  She  tires 
easily  and  carries  out  ADLs  slowly.  Her 
mood  is  frequently  tearful,  and  she 
expresses  sadness  about  the  loss  of  past 
life  roles.  She  is  concerned  about  her 
health  and  views  herself,  and  is  viewed 
by  staff,  as  having  potential  for 
rehabilitation. 

Her  memory  is  good,  although  she 
does  have  some  difficulty  making 
decisions  in  new  situations.  She  is 
involved  in  the  daily  life  of  the  nursing 
home,  interacts  well  with  others,  and  is 
able  to  set  her  own  goals.  She  spends 
some  time  in  her  own  room  in  self- 
initiated  activities. 

Ms.  A  requires  the  assistance  of  one 
person  to  accomplish  her  personal 
hygiene,  dressing,  toileting  (RUG-III 
ADL  index  score=4),  bed  mobility  and 
transferring  (ADL  scores=4  each),  and 
locomotion  and  eating  (ADL  score=2). 
She  uses  pressure-relieving  chair  and 
bed  pads  and  receives  special  attention 
for  her  skin.  She  undergoes  physical 
therapy  and  occupational  therapy  for  1 
hour  each.  5  days  per  week.  Ms.  A 


Federal  Register/Vol.  63,  No.  91 /Tuesday,  May  12,  1998 /Rules  and  Regulations  2626.'> 


receives  daily  restorative/rehabilitative 
follow-up  nursing  care  and  skill  training 
for  eating,  active  and  passive  range  of 
motion,  transferring,  dressing, 
grooming,  and  locomotion,  and 
participates  in  a  bowel  and  bladder 
retraining  program.  Discharge  from  the 
facility  IS  planned  within  the  next  3 
months 

An  a  stroke  patient  receiving  two 
therapies  five  times  a  week.  Ms.  A  is 
classified  in  the  Very  High 
Rehabilitation  categor)'  She  has  an  ADL 
index  score  of  14  (4-t-4+4-^2)  and  will 
therefore  be  classified  into  the  RVB 
group.  In  case-mix  calculations,  her  case 
receives  a  nursing  weight  of  1.04  and  a 
therapy  weight  of  1.41. 

Example  2,  a  nan  ■rehabilitation 
patient  Ms  B  has  multiple  sclerosis.  At 
the  present  time  she  is  recovering  from 
a  bout  of  pneumonia.  She  also  had  a 
urinary  tract  infection  within  the  last  30 
days  She  has  lost  some  voluntary- 
movement  in  her  extremities  and  cannot 
balance  herself  well  in  a  standing 
position   She  is  not  bedfast,  however. 
and  is  m  a  wheelchair  during  the  day 
She  has  a  history  of  pressure  sores,  but 
none  are  present  at  this  time.  There  is 
stiffness  in  her  hips,  hands,  feet,  and 
shoulders  She  complains  of 
constipation  and  is  sometimes 
incontinent  of  the  bladder.  She  is  able 
to  see,  hear,  fully  understand  what  is 
said,  and  is  understood. 

Her  memory  is  good,  and  she  is 
independent  in  her  decision  making. 
Her  mood,  however,  is  tearful,  and  she 
expresses  distress.  She  grieves  for  her 
past  life  as  a  professional  musician,  and 
she  is  often  withdrawn  and  has  been 
verbally  abusive  to  her  roommate  during 
the  past  week. 

Ms  B  uses  extensive  assistance  with 
transferring  (RUG-lIl  .^DL  index 
score=4).  locomotion,  and  toileting 
(ADL  score=4),  and  limited  assistance 
with  bed  mobility  (.ADL  score=3), 
personal  hygiene,  and  dressing.  As  she 
has  had  a  history'  of  pressure  sores,  she 
uses  bed  and  chair  pressure  prevention 
pads  and  receives  special  skin  care, 
positioning,  and  turning  regularly  over 
the  day  Her  intake  and  output  are 
monitored,  and  the  nursing  staff 
provides  passive  and  active  range  of 
motion  and  skill  trainipp,  for  transferring 
with  a  trapeze  while  encouraging  active 
range  of  motion  where  possible  She 
also  began  a  'tx)wel  and  bladder 
retraining  program  last  week,  ,\ny 
discharge  plan  for  Ms  B  is  uncertain  at 
this  time. 

With  multiple  sclerosis  and  a  high 
level  of  .ADL  dependency.  Ms  B  is 
classified  into  the  Special  Care  category- 
Her  ADL  score  is  at  least  12  (4+3+4+1) 
Service  counts  and  mental  state  are  not 


used  in  the  Special  Care  category,  so  her 
depressed  mood  does  not  factor  into  her 
assignment  into  a  RUG  group,  although 
it  influences  her  plan  of  care.  She  will 
be  classified  to  the  SSA  group  in  the 
Special  Care  category  In  RUG-III  case- 
mix  calculations,  Ms.  B  is  assigned  a 
nursing  weight  of  1.01  and  a  therapy 
weight  of  0  since  she  did  not  receive 
occupational,  physical,  or  speech 
therapy  in  the  last  7  days  Note  that 
these  weights  are  lower  than  those 
assigned  to  Ms  A  in  example  1.  despite 
the  similarities  in  iheir  clinical 
descriptions. 

6  Use  of  the  Resident  .Assessment 
Instrument — Minimum  Data  Set  (MDS 
2.0) 

The  requirements  for  patient 
assessment  found  at  §  483  20  apply  to 
all  patients  in  a  Medicare  or  Medicaid 
certified  long  term  care  facility, 
regardless  of  the  patient's  age 
diagnoses,  length  of  stay,  or  payer 
source.  Certified  facilities  are  required 
to  use  the  RAI  specified  by  the  State  to 
assess  patients.  Each  State  s  R.M 
consists  of  HCFA's  MDS  at  a  minimum. 
The  RUG-III  classification  system  and, 
subsequently,  the  Medicare  SN'F 
prospective  pavment,  are  based  on  the 
Minimum  Data  Set  (MDSj  The  MDS 
contains  a  core  set  of  screening,  clinical, 
and  functional  status  elements, 
including  common  definitions  and 
coding  categories,  that  form  the  basis  of 
a  comprehensive  assessment 

In  order  to  receive  Medicare  payment 
under  PPS.  in  addition  to  completion  of 
the  uniform  MDS  as  set  forth  at 
§  483.20.  the  facility  w-ill  be  required  to 
complete  two  additional  sections  of  the 
MDS:  Sections  T  and  U.  Section  U  is 
currently  an  optional  section  of  the 
MDS  used  to  coiiert  information  on 
medication.  However,  completion  of 
this  section  is  required  for  States 
participating  in  HCFA  s  Nursing  Home 
Case-Mix  and  Quality  (NHCMQ) 
demonstration  and  several  other  States 
as  well.  .Although  collection  of 
medication  information  on  Section  U 
will  be  required  for  Medicare  patients 
under  this  PPS,  we  wiil  not  recLiire 
completion  and  transmission  of  this 
information  until  October  1,  1999.  In  the 
interim,  we  will  examine  the  potential 
for  refining  Section  U  in  a  way  that 
would  streamline  data  collection, 
reduce  opportunities  for  error,  and 
thereby  maximize  the  accuracy  and 
usefulness  of  the  data. 

Section  T  provides  information  on 
special  treatments  and  therapies  not 
reported  elsewhere  in  the  patient 
assessment.  In  section  T,  the  facility 
must  record  the  rehabilitative  therapy 
services  (physical  therapy,  occupational 


therapy  and  speech  therapy)  that  have 
been  ordered  ana  a.'~e  scheduled  to  occur 
during  the  early  days  of  the  patient's 
SNF  stay  As  rehabilitation  services 
often  are  not  initiated  until  after  the  first 
.MDS  assessment's  observation  period 
ends,  we  believe  that  allowing  the 
patient  time  for  transition  is 
appropriate  Section  T  provides  an 
overall  puiure  of  the  amount  of 
rehabilitation  that  a  patient  will  likely 
receive  through  the  ISlh  day  from 
admission  This  information  on  the 
MDS  will  make  possible  an  accurate 
classification  of  the  patient  for  whom 
rehabilitation  is  planned  into  the 
appropriate  RUGr-III  group.  SNFs  must 
complete  this  section  for  services 
furnished  on  or  after  July  1 ,  1998. 

Section  T  also  provides  information 
needed  to  evaluate  a  patient's  response 
to  therapy.  For  example  by  assessing  a 
patient's  ability  to  walk  at  his  most  self- 
sufficient  level,  small  increments  of 
improvement  can  be  measured.  This 
level  of  detail  is  not  contained  in  other 
areas  of  the  MDS  in  contrast  with  the 
ir.formafion  recorded  elsewhere  in  the 
MDS,  regarding  the  patient's  walking 
ability  most  of  the  time.  Assessment  of 
the  patient's  "most  self  sufficient"  can 
be  used  to  evaluate  the  effectiveness  of 
physical  therapy  and  nursing 
rehabihtation,  the  continued  need  for 
therapy  and  nursing  rehabihtation,  and 
maintenance  of  walking  ability 
immediately  after  therapy  is 
discontinued. 

7.  Required  Schedule  for  Completing 
the  MDS 

Under  section  1888(e)(6)  of  the  Act, 
SNFs  must  "provide  the  Secretary,  in  a 
manner  and  within  the  timeframes 
prescribed  by  the  Secretary,  the  resident 
assessment  data  necessary  to  develop 
and  implement  the  rates  under  this 
subsection."  We  are  requiring  that  SNFs 
perform  patient  assessments  by  the  5th 
day  (although  there  is  a  grace  period 
that  allows  performance  by  the  8th  day) 
of  the  SNF  stay,  again  by  the  14th  day. 
by  the  30th  day,  and  every  30  days 
thereafter  as  long  as  the  patient  is  in  a 
Medicare  Part  A  stay.  A  full  MDS  must 
be  submitted  by  facilities  at  each  of 
these  timeframes  during  a  patient's 
Medicare  Part  A  stay  Each  Medicare 
patient  is  classified  in  a  RUG-III  group 
for  each  assessment  period  for  which  he 
is  in  a  Part  A  SNF  stay.  The  group  to 
which  the  patient  classifies  is  based  on 
the  information  about  his  clinical 
resource  needs  as  recorded  on  the  MDS 
assessment. 

Facilities  will  send  each  patient's 
MDS  assessments  to  the  State  and 
claims  for  Medicare  payment  to  the 
fiscal  intermediary  on  a  30-day  cycle. 
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Payment  will  be  made  according  to  the 
RUG-III  groupis)  recorded  on  the  claim 
sent  to  the  fiscal  intermediary.  For  the 
first  30  days  in  an  SNF,  a  Medicare 
patient  will  be  assessed  three  times  (at 
5  days.  14  days,  and  30  days)  and 
perhaps  more  often,  if  the  patient  s 
needs  change  requiring  additional  MDS 
assessments  and  care  plan 
modifications.  Any  of  the  assessments 
performed  may  result  in  a  RUG-III 
classification  change. 

Each  patient  is  to  be  assessed  using 
fiill  or  comprehensive  assessments 
according  to  the  stated  schedule.  The 
State's  RAI  constitutes  a 
"comprehensive"  assessment,  which  is 
required  at  various  timeframes 
according  to  Federal  regulations  found 
at  §483.20.  Ln  the  following  schedule, 
"full"  assessment  refers  to  completion 
of  the  entire  MDS.  and 
"comprehensive"  refers  to  completion 
of  the  Resident  Assessment  Protocols 
(RAPs)  In  addition  to  the  entire  MDS. 
The  SNF  provider  should  adhere  to  the 
following  assessment  schedule  for 
newly  admitted  and  readmitted 
beneficiaries  whose  stays  are  expected 
to  be  covered  by  Medicare  during  the 
first  30  days  of  admission/readmission 
to  the  SNF. 

Day  0    Represents  the  period  prior  to 
admiMlon 

Day  1     Patient  admission  day  and 
notification  of  "Non -coverage" 

Day  5  L,ast  day  for  Assessment  Reference 
Date  for  the  Medicare  5  Day  Assessment 

Day  14  Last  day  for  Assessment  Reference 
Date  for  the  Medicare  14  day  Assessment 
(In  accordance  with  Federal 
requirements  at  §483.20.  RAPS  must  be 
completed  with  the  5  day  or  the  14  day 
assessment) 

Day  29  Last  day  for  Assessment  Reference 
Date  for  the  Medicare  30  day  assessment 
(RAPs  not  required  for  Medicare  unless 
a  Significant  Change  in  Status  has 
occurred) 

Day  59  Last  day  for  Assessment  Reference 
Date  for  the  Medicare  60  day  assessment 
(RAPs  not  required  for  Medicare  unless 
a  Significant  Change  in  Status  has 
occurred) 

Day  89  Last  day  for  Assessment  Reference 
Date  for  Medicare  90  day  assessment 
(RAPs  not  required  for  Medicare  unless 
a  Significant  Change  in  Status  has 
occurred) 

Day  100  Last  possible  day  of  Medicare 

coverage.  Staff  should  return  to  the  State- 
required  MDS  assessment  schedule. 

This  schedule  applies  to  Medicare 
beneficiaries  during  Part  A  Medicare 
nursing  home  stays. 

Note  that  historically,  instructions  for 
completing  the  RAI.  as  in  the  Long  Term 
Care  Resident  Assessment  Instrument 
User's  Manual,  state  that  "when 
calculating  when  the  Resident 
Assessment  Instrument  (RAI)  is  due,  the 


day  of  admission  is  counted  as  day 
zero."  Counting  the  day  of  admission  as 
day  zero  has  allowed  the  maximum 
flexibility  in  terms  of  time  to  complete 
the  RAI.  For  case-mix  reimbursement 
purposes,  however.  States  that 
participated  in  HCFA's  Nursing  Home 
Case-Mix  and  Quality  Demonstration 
(NHCMQ)  project  have  required  that  the 
day  of  admission  be  counted  as  day  one. 
The  use  of  the  day  of  admission  as  day 
one  is  continued  under  the  PPS  rules  for 
reimbursement  scheduling.  In  support 
of  this  scheduling,  in  the  future.  HGFA 
will  provide  instructions  for  RAI 
completion  counting  the  day  of 
admission  as  day  one. 

In  order  to  be  in  compliance  with  the 
requirements  of  Medicare  and  Medicaid 
certification,  facilities  must  complete  an 
Initial  Admission  assessment,  including 
RAPs.  within  14  days  of  a  patient's 
admission  to  the  facility.  Within 
approximately  the  same  time,  the 
requirements  for  PPS  specify  that 
facilities  must  complete  two 
assessments  for  each  patient  in  a 
Medicare-covered  Part  A  stay.  These 
include  a  Medicare  5-day  and  a 
Medicare  14-day  assessment.  According 
to  the  rules  for  PPS.  the  RAPs  must  be 
completed  with  either  the  5-day  or  the 
14-day  assessment,  and  the  facility  may 
choose  with  which  of  these  assessments 
to  complete  the  RAPs. 

In  order  to  minimize  burden  on 
facility  staff,  in  some  instances,  the 
same  assessment  that  is  completed  and 
electronically  submitted  to  the  State  to 
meet  the  clinical  requirements  at 
§  483.20  may  also  be  used  to  meet  the 
PPS  requirements.  For  example,  the 
facility  may  use  either  the  Medicare  5- 
day  or  the  Medicare  14-day  assessment 
(whichever  one  included  the  RAPs]  to 
meet  both  the  requirements  for  PPS.  as 
well  as  the  clinical  requirements  for 
completing  and  transmitting  an  Initial 
Admission  assessment.  In  this  case,  the 
"Reason  for  Assessment"  item  on  the 
MDS  would  be  coded  both  as  an  Initial 
Admission  assessment  and  as  a 
Medicare  5-day  or  14-day  assessment. 
There  is  no  grace  period  for  the  Initial 
Admission  assessment  to  correspond 
with  the  grace  period  that  the  PPS  rules 
allow  for  the  Medicare  14-day 
assessment.  Therefore,  if  a  facility  is 
using  the  Medicare  14-day  assessment 
to  also  meet  the  requirement  for  the 
Initial  Admission  assessment,  the 
assessment  must  be  completed  by  day 
14.  and  the  grace  period  does  not  apply. 

In  order  to  be  in  compliance  with  the 
requirements  for  Medicare  and 
Medicaid  certification,  facilities  must 
perform  the  HCFA  Standard  Quarterly 
Review  assessment  for  each  resident  in 
the  facility  at  least  every  92  days.  The 


requirements  for  PPS  specify'  that  a 
Medicare  90-day  assessment  be 
completed  for  each  patient  whose  stay 
is  still  covered  under  Medicare.  To 
minimize  burden  on  facility  staff,  the 
Medicare  90-day  assessment  that  is 
completed  to  meet  PPS  requirements 
may  also  be  used  to  meet  the  clinical 
requirements  at  §  483.20  for  completion 
of  a  Quarterly  Review  assessment.  In 
this  case,  the  "Reason  for  Assessment" 
item  on  the  assessment  would  be  coded 
both  as  a  "Quarterly  Review  " 
assessment,  and  as  a  Medicare  90-day 
assessment.  Although  the  PPS  rules 
allow  a  5-day  grace  period  in 
completing  the  Medicare  90-day 
assessment,  the  Quarterly  Review 
assessment  must  be  completed  within 
92  days  of  completion  of  the  last 
assessment.  Therefore,  if  a  facility  is 
using  the  Medicare  90-day  assessment 
to  also  meet  the  requirement  for  the 
Quarterly  Review  assessment,  the 
assessment  must  be  completed  within 
92  days  of  completion  of  the  prior 
assessment,  and  only  2  days  of  the  5-day 
grace  period  could  apply. 

Facilities  must  also  adhere  to  Federal 
regulations  that  require  a 
comprehensive  reassessment  if  the 
patient  experiences  a  significant  change 
in  status.  A  significant  change  is  a  major 
change  in  a  fMtient's  status  that  is  not 
self-limiting,  affects  more  than  one  area 
of  his  health  status,  and  requires 
interdisciplinary  review.  Accordingly,  a 
patient  must  be  reassessed  whenever 
significant  improvement  or  decline  is 
consistently  noted  by  facility  staff.  The 
current  guidelines  for  determining  a 
significant  change  in  the  patient's  status 
are  listed  in  the  Long  Term  Care 
Resident  Assessment  Instrument  User's 
Manual.  These  include,  for  example,  a 
change  in  the  patient's  decision-making 
abilities  from  0  or  1  to  2  or  3  on  item 
B4  of  the  MDS  2.0.  As  a  complement  to 
these  standard  guidelines,  we  are 
requiring  under  PPS,  that  a 
comprehensive  assessment  be 
performed  when  a  patient's 
rehabilitation  service  is  discontinued 
unless  the  patient  is  physically 
discharged  from  the  facility.  For  those 
rare  instances  in  which  a  Significant 
Change  in  Status  assessment  is  not 
clinically  warranted,  but  rehabilitative 
services  are  discontinued,  we  are 
requiring  a  comprehensive  assessment 
to  be  coded  as  "Other  Medicare 
Required  Assessment." 

The  assessment  reference  date  for  this 
assessment  may  be  no  earlier  than  8 
days  after  the  conclusion  of  all 
rehabilitative  therapies  and  no  later 
than  10  days  after  the  conclusion  of 
such  services.  If  the  patient  expires  or 
is  discharged  from  the  facility,  no 
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assessment  is  required.  This  assessment 
will  result  in  a  new  case-mix 
classification  for  the  patient  and  a  new 
rate  of  payment.  The  new  classification 
and  payment  rate  will  be  effective  as  of 
the  assessment  reference  date  of  this 
comprehensive  assessment.  If  the 
resulting  new  classification  is  below 
those  groups  deemed  covered  by 
Medicare  in  the  RUG-III  hierarchy  and 
the  patient  would  not  be  covered  by  the 
existing  administrative  criteria  for 
making  SNF  level  of  care 
determinations,  a  ""continued  stay" 
denial  notice  should  be  issued. 


A  Significant  Change  in  Status 
assessment  or  Other  Medicare  Required 
Assessment  that  falls  during  the 
assessment  window  of  a  Medicare 
mandated  assessment  may  take  the 
place  of  one  of  the  regularly  scheduled 
assessments.  If  the  assessment  reference 
date  of  an  Other  Medicare  Required 
Assessment  or  a  Significant  Change  in 
Status  assessment  coincides  with  the 
range  of  days  allowable  for  use  as  the 
assessment  reference  date  for  a  regularly 
scheduled  Medicare  assessment,  a 
single  assessment  may  be  coded  as  both 
a  Significant  Change  in  Status  or  Other 


Medicare  Required  Assessment  and  as  a 
regularly  scheduled  Medicare 
assessment.  For  example,  a  Significant 
Change  in  Status  assessment  completed 
on  day  28  of  the  patient's  nursing  home 
stay  would  replace  the  30-day 
scheduled  assessment.  However,  a 
significant  change  that  occurs  on  day  40 
would  not  replace  any  scheduled 
assessment.  "Table  2. D  below  presents 
the  schedule  for  MDS  completion 
related  to  days  covered  and  payment. 


Table  2. D.— Medicare  Assessment  Schedule 


Medicare  MDS  assessment  type 

Reasor  to'  as 

sessnent 

(AA8b  code) 

Assessment  reference  date 

Number  of 
days 

authorized 
lor  coverage 
and  payment 

Appltcabie 

medcare 

payment  days 

5  day  

1 
7 

Days  i-«- 

Days  11-14"  

14 
16 
30 
30 
10 

1  through  14. 
15  through  30. 
31  through  60. 
61  through  90 
91  through  100 

14  day  

30  day  

2 

3 

4 

Days  2l-?9  

Days  50-59  

Days  80-89   

60  day  

90  day  

'  It  a  patient  expires  or  transfers  to  another  taoirty  tjetore  aay  S  the  laciiity  wni  still  neec  to  cfepare  an  MDS  as  completely  as  possible  tor  the 
RUG-III  classification  ana  Medicare  payment  purposes  Otherwise  the  aays  wiH  De  paia  a"  the  oefauit  rate. 
••-RAPs  (oilow  Federal  rules:  RAPs  must  De  performed  with  either  the  5-day  or  U-oav  assessment. 


SNFs  must  submit  the  R.\Ps  with 
either  the  5-day  or  14-dav  assessment. 
As  noted  above.  R.'^Fs  must  be 
completed  as  part  of  any  Significant 
Change  in  Status  assessments  and  Other 
Medicare  Required  .Assessments  that  are 
appropriate.  SNFs  should  consult  the 
current  version  of  the  Long  Term  Care 
Resident  Assessment  Instrument  User's 
Manual  for  more  specific  information 
regarding  the  RAPs. 

The  first  MDS  assessment  for 
Medicare  eligible  beneficiaries  should 
be  completed  by  day  5  of  the  patient"s 
SNF  stay.  The  admission  dav  counts  as 
day  1.  The  Assessment  Reference  Date 
for  the  5-day  assessment  may  be  anv  day 
between  davs  1  and  .5  (although  there  is 
a  3-day  grace  period  to  day  8). 

As  stated  in  the  note  following  Table 
2.D,  if  a  patient  expires  or  transfers  to 
another  facility  before  day  8.  the  facility 
will  still  need  to  prepare  an  MDS  as 
completely  as  possible  for  RUG-III 
classification  and  Medicare  payment 
purposes.  Otherwise,  the  days  will  be 
paid  at  the  default  group  rate. 

Subsequent  to  the  5-day  assessment, 
the  SNF  must  complete  assessments  for 
each  coverage  period  in  accordance 
with  the  Medicare  assessment  schedule. 
The  staff  must  use  the  time  periods  as 
specified  in  the  current  Long  Term  Care 
Resident  Assessment  Instrument  User's 
Manual  and  must  include  the 
assessment  reference  date/last  dav  of  the 


observation  period  to  judge  the  patient's 
condition  except  for  the  change  items 

found  at  the  end  of  particular  MDS 
sections.  The  change  items  in  Sections 
B.  C.  E,  G.  and  H  are  assessed  by 
referring  back  to  the  reference  day  of  the 
last  MDS  completed. 

The  nurse  coordinating  the  care  of  a 
Medicare  Part  A  covered  patient  has 
considerable  leeway  in  determining  the 
reference  date  for  all  assessments  aft«r 
the  initial  MDS.  This  should  be  helpful 
in  making  the  assessment  schedule 
required  for  Medicare  coincide  with 
Significant  Change  in  Status,  and  Other 
Medicare  Required  Assessments  that 
may  be  necessary,  or  in  avoiding 
scheduling  or  service  delivery  problems 
during  holiday  periods.  The  following  is 
an  example:  Ms.  Smith  was  admitted  on 
March  21,  1997.  The  assessment 
reference  date  for  Ms.  Smith's  14-day 
assessment  was  April  2,  1997,  The  nurse 
coordinator  has  selected  April  16,  1997 
as  the  assessment  reference  date  for  her 
30-day  assessment.  In  this  case,  the 
instructions  for  the  change  items  should 
be  interpreted  as  the  period  between  the 
assessment  reference  date  of  April  2, 
1997  (the  14-day  assessment)  and  the 
assessment  reference  date  of  April  16, 
1997  (the  30-day  assessment). 


8.  The  Relationship  Between  Pavment 

and  the  MDS 

As  explained  above,  each  Medicare 
patient  is  classified  in  a  RUG-IE  group 
for  each  assessment  period  for  which  he 
is  in  a  Part  A  SNF  stay.  The  group  to 
which  the  patient  classifies  is  based  on 
the  information  about  his  clinical 
resource  needs  as  recorded  on  the  MDS 
assessment. 

Facilities  will  send  each  patient's 
MDS  assessments  to  the  State  and 
claims  for  Medicare  payment  to  the 
fiscal  intermediary  on  a  30-day  cycle. 
Payment  will  be  made  according  to  the 
RUG-III  group(s)  recorded  on  the  claim 
sent  to  the  fiscal  intermediary.  For  the 
first  30  days  in  an  SNF.  a  Medicare 
patient  will  be  assessed  three  times  (at 
5  days,  14  days,  and  30  days)  and 
perhaps  more  often,  if  the  patient's 
needs  change  requiring  additional  MDS 
assessments  and  care  plan 
modifications.  Any  of  the  assessments 
performed  may  result  in  a  RUG-III 
classification  change. 

For  example,  a  facility  may  beve  a 
patient  whose  first  (5-day)  MDS  results 
in  assignment  to  a  Special  Care  group, 
but  whose  second  assessment  (14-day) 
indicates  an  assignment  to  a  High 
Rehabilitation  group.  The  facility  must 
record  these  groups  on  its  claim  and 
will  receive  payment  at  the  Special  Care 
group  rate  for  14  days  and  then  at  the 
High  Rehabilitation  group  rate  for  the 
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15th  through  3Uth  days,  it  a  third  MD6 
is  performed  during  that  30  days 
indicating  a  change  in  the  patient's 
condition  that  results  in  assignment  to 
yet  a  third  RUG-III  group,  the  facility 
nust  record  three  groups  on  its  claim  to 
the  fiscal  intermediary  and  will  receive 
payment  accordingly  for  the  days  in  the 
third  RUG-III  group.  Table  2.D  shows 
the  relationship  of  the  billing  cycle  to 
the  MDS  submissions. 

9.  Assessments  and  the  Transition  to  the 
Prospective  Payment  System 

For  Medicare  patients  already  in  the 
nursing  home  during  the  facility's 
transition  into  the  PPS.  we  are 
providing  several  alternative  assessment 
schedule  options  from  which  to  choose. 

a.  Medicare  beneficiaries  receiving 
Part  A  benefits  admitted  within  the  past 
30  days.  For  a  Medicare  patient  in  a  Part 
A  covered  stay,  admitted  in  the  30  days 
before  the  SNF  becapie  subject  to  PPS. 
who  has  had  an  MDS  completed  during 
those  30  days,  facility  staff  may  choose 
to  use  the  most  recent  full  MDS 
assessment  completed  (within  the  past 
30  days)  for  RUG-III  classification.  This 
classification  would  be  effective  on  the 
first  day  the  SNF  joins  PPS  and 
determines  the  payment  the  SNF 
receives  for  the  patient  for  the  first  14 
days  the  facility  is  in  the  new  system. 
The  next  assessment  must  be  completed 
by  the  14th  calendar  day  of  the  month 
the  facility  entered  the  PPS. 

Another  option  is  for  the  facility  staff 
to  choose  to  treat  the  beneficiary  as  a 
"new"  admission  on  the  first  day  of  the 
facility's  billing  period.  In  this  instance, 
a  Medicare  5-day  assessment  must  be 
performed  as  if  the  day  the  facility 
enters  the  PPS  is  day  1  of  the  patient's 
Part  A  nursing  home  stay,  and  then  the 
assessment  schedule  followed  as  it 
would  be  for  a  new  admission,  as 
detailed  above.  There  is  no  change  in 
the  patient's  Medicare  eligibility  or 
coverage.  Further,  no  additional  days 
are  added  to  Medicare's  100-day  limit. 

b.  Medicare  beneficiaries  receiving 
Part  A  benefits  admitted  over  30  days 
prior.  If  a  Medicare  beneficiary  was 
receiving  Medicare  Part  A  benefits  for 
the  past  30  days  and  has  not  had  a  full 
MDS  assessment  completed  within  the 
past  30  days,  the  beneficiary  is 
considered  a  new  admission  to  the  PPS 
and  follows  the  assessment  schedule 
presented  above  (paragraph  (a)).  The 
new  admission  status  is  only  for 
Medicare  MDS  assessment  scheduling. 
There  is  no  change  in  the  patient's 
Medicare  eligibility  or  coverage. 
Further,  no  additional  days  are  added  to 
Medicare's  100-day  limit. 

c.  Medicare  Part  A  beneficiaries  with 
less  than  1 4  days  of  Medicare  eligibility 


ntinoiJiing.  If  the  patient  has  less  than  14 
days  of  Medicare  eligibility  remaining 
when  the  SNF  becomes  subject  to  PPS, 
the  facility  has  the  option  of  completing 
an  Other  Medicare  Required  assessment 
or  using  the  most  recent  assessment  to 
classify  the  resident. 

These  guidelines  are  intended  to 
maximize  the  beneficiary's  opportunity 
to  receive  Medicare  Part  A  benefits 
during  the  facility's  transition  from  one 
payment  system  to  another,  provided 
that  the  Medicare  Part  A  eligibility  rules 
and  coverage  guidelines  are  met. 
Facility  staff  are  able  to  utilize  the  RUG- 
III  clinical  categories  to  determine 
coverage  for  this  group  of  beneficiaries. 

10.  Late  Assessments 

We  recognize  that  the  effect  on 
revenue  for  missing  an  assessment  can 
be  great.  To  allow  facilities  flexibility 
and  to  minimize  their  revenue  loss,  we 
will  permit  an  assessment  to  be 
completed  as  quickly  as  possible.  Once 
a  late  assessment  is  conducted,  the 
facility  should  return  to  the  regular 
Medicare  assessment  schedule. 

Frequent  late  assessments  may  result 
in  an  on-site  review  of  assessment 
scheduling  practices  for  the  facility. 
Also,  facilities  need  to  be  aware  that 
assessments  not  completed  within 
Federal  timeframes  established  at 
§  483.20  may  be  cited  as  evidence  of 
regulatory  noncompliance. 

Late  5-day  assessments  As  discussed 
above,  the  assessment  reference  date  for 
a  5-day  assessment  may  be  set  as  early 
as  day  1  or  as  late  as  day  5  of  the 
patient's  stay.  However,  in  the  event  of 
a  late  5-day  assessment,  a  facility  will  be 
allowed  to  use  up  to  and  including  day 
8  arthe  assessment  reference  date  with 
no  financial  penalty.  This  means  that 
the  facility  may  set  an  assessment 
reference  date  that  is  up  to  3  days 
beyond  the  regular  schedule  and  still 
receive  the  RUG-III  rate  calculated  from 
the  late  assessment  for  the  entire  14-day 
period  of  service  covered  by  the  5-day 
assessment. 

A  5-day  assessment  with  an 
assessment  reference  date  of  day  9  or 
later  will  be  paid  at  the  RUG-III  defauU 
rate  for  all  8  or  more  days  of  service 
provided  before  the  assessment 
reference  date  of  the  late  or  missed 
assessment.  The  RUG-III  rate  calculated 
from  the  late  assessment  will  be  paid 
starting  on  the  assessment  reference 
date  entered  on  the  late  assessment 
through  day  14. 

Late  14-aay  assessments.  In  order  for 
an  SNF  to  be  in  compliance  with  the 
requirements  for  Medicare  or  Medicaid 
certification,  a  comprehensive 
assessment  must  be  jjerformed  for  each 
patient  in  the  facility  by  day  14. 


Iherelore,  unless  me  b-aay  assessment 
included  the  RAPs,  the  14-day 
assessment  must  include  RAPs  and 
must  be  completed  by  day  14.  If  the 
RAPs  were  completed  with  the  5-day 
assessment,  then  this  assessment  counts 
as  the  admission  assessment  and  should 
be  coded  as  both  a  Medicare  5-day 
assessment  and  as  the  admission 
assessment.  When  the  5-day  assessment 
is  the  admission  assessment  (that  is,  it 
includes  the  RAPs),  then  no  RAPs  are 
required  with  the  14-day  assessment, 
and  the  14-day  assessment  may  have  an 
assessment  reference  date  through  day 
19,  and  a  5-day  grace  period  like  that 
allowed  for  the  30-  and  60-day 
assessments. 

Late  30-day.  60-day.  or  90-day 
assessments.  A  5-day  grace  f)eriod  is 
permitted  for  late  30-  or  60-day 
assessments  with  no  financial  penalty. 
This  means  that  the  facility  may  set  an 
assessment  reference  date  that  is  up  to 
5  days  beyond  the  regular  schedule  and 
still  receive  the  RUG-III  rate  calculated 
from  the  late  assessment  for  the  entire 
period  of  service  covered  by  the 
assessment. 

To  be  in  compliance  with  the 
requirements  for  Medicare  and 
Medicaid  certification,  facilities  must 
perform  assessments  quarterly.  For  this 
reason,  the  90-day  assessment  grace 
period  is  only  2  days,  in  agreement  with 
that  allowed  by  the  certification 
requirement.  The  latest  that  the  first 
quarterly  assessment  may  be  completed 
is  on  day  92.  The  90-day  assessment 
should  be  coded  both  as  a  Medicare  90- 
day  assessment  and  a  quarterly  review 
assessment. 

Assessments  that  have  an  assessment 
reference  date  that  is  6  or  more  days 
beyond  the  regular  schedule  will  result 
in  a  payment  at  the  RUG-III  default  rate 
for  those  5  or  more  days  of  service 
without  a  current  assessment.  The 
RUG-ni  rate  calculated  from  the  late 
assessment  will  be  paid  starting  on  the 
day  of  the  assessment  reference  date 
entered  on  the  late  assessment. 

In  the  case  of  an  error  on  an  MDS  that 
has  been  locked  (in  accordance  with  the 
requirements  set  forth  at  §  483.20(f)),  the 
facility  must  follow  the  normal  MDS 
correction  procedures.  These 
procedures  may  require  that  the  facility 
perform  a  Significant  Change  in  Status 
assessment  or  a  "significant  correction" 
assessment.  If  appropriate,  the  facility 
must  perform  a  new  assessment  with  a 
new  assessment  reference  period  and 
then  submit  this  new  assessment. 
Payment  will  be  based  on  the  new 
assessment  reference  date  if  appropriate. 
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11.  The  Default  Rate 

As  described  above,  assessments  are 
completed  by  SNFs  according  to  an 
assessment  schedule  specifically 
designvi:  *-,r  Mcdii  an'  payment,  and 
each  assessiiiciii  applies  to  specific  davs 
within  a  resident's  SNF  st3\  for 
purposes  of  making  tfia:  payment. 
Compliance  with  this  assessment 
schedule  is  critical  to  ensure  tha*    he 
appropriate  level  of  payment  is  made  by 
Medicare  and  the  quality  of  Medicare 
SNF  services  is  maintained  under  the 
PPS.  Accordingly.  SNFs  that  fail  to 
perform  assessments  timely  are  to  be 
paid  a  RUG-III  default  rate  for  the  days 
of  a  patient's  care  for  which  they  are  not 
in  compliance  with  this  schedule 
(assuming  that  they  submit  sufficient 
documentation  in  lieu  of  a  completed 
assessment  to  enable  the  fiscal 


interniediarx  to  establish  coverage 
under  the  existing  administrative 
criteria  iisert  for  this  purpose,  as 
discussed  in  section  U.D  of  this  rule). 
The  RUG-III  defauU  rate  takes  the  place 
of  the  otherwise  applicable  Federal  rate 
(it  does  not  supersede  the  facility- 
specific  poition  of  the  blended  rate  used 
for  the  transition  period — see  section  III 
of  this  rule). 

The  RUG-in  default  rate  may  be 
lower  than  the  Federal  rate  that  would 
have  been  paid  for  a  patient  had  an  SNF 
submitted  an  assessment  in  accordance 
with  the  prescribed  assessment 
schedule.  For  the  initial  period  of  the 
PPS,  the  RUG-III  default  rate  is  $117.15 
per  day  for  urban  SNFs  and  $116.85  per 
day  for  rural  SNFs  This  rate  equals  the 
lowest  Federal  rate  category  (PAl)  listed 
in  Tables  2.G  and  2.H.  and  is  subject  to 
the  wage  index  adjustment. 


12.  Case-Mix  Adjusted  Federal  Payment 
Rates 

Application  of  the  case-mix  indices  to 
the  per  diem  Federal  rates  presented  in 
Tables  2.A  and  2.B  result  in  44  separate 
case-mix  adjusted  payment  rates 
corresponding  to  the  44  separate  RUG- 
III  classification  groups  described  above 
(see  Tables  2.E  and  2.F).  The  case-mix 
adjusted  payment  rates  are  listed 
separately  for  urban  and  rural  SNFs  (44 
each)  in  Tables  2.E  and  2.F  below  along 
with  the  corresponding  case-mix  index 
values.  The  rates  are  listed  in  total  and 
by  component.  The  application  of  the 
wage  index,  described  later  in  this 
section,  is  the  final  adjustment  applied 
to  the  Federal  rates. 


2f.:' 
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Table  2 .E 
CASE  MIX  ArJUSTSD  FEDERAL  RATES  AND  ASSOCIATED  INDICES 

UHBAN 


RUGUl 
Calcgory 

Nursing 
Index 

Thcrtpy 
Indoc 

Nursing 

Co^.^^'ncTlt 

Corr.r' 'v.cz:. 

:  hcrapN 
Nor.  I  a5c 

Non -Ca.se 

Mix 
Lcmiponcr.; 

TotaJ  Rate 
S384.21 

RUc 

.^    -^ 

$'42  32 

$1860^ 

$55  8S, 

RUB 

0  95 

2  25 

$     .4 

S  v      . 

$5>  HH 

$345.90 

RUA 

0  78 

2  25 

S  '«■  ^-  ^  • 

$186  01 

$55  8H 

$327.28 

RVC 

1  13 

141 

$12371 

$116  5r 

$55  88 

$296.15 

RVB 

1  04 

1  4! 

S        •   ^.■ 

S  :  ,  r    ^. 

%'^5  HS 

$28630 

RVA 

081 

1  41 

Sh-  -  - 

s ,  •■  -• 

$55  88 

$261.12 

RHC 

126 

094 

S137  94            $77  71 

$55  8H 

$271.53     1 

RHB 

106 

0  94 

S 

s 

$55  88 

$249.64     1 

RHA 

0  87 

0  94 

s  -  :  -           s  -  ^  '• 

$^:^88 

$228.84 

RMC 

1  35 

0  77 

S  ,  4  ■  -N-                  S  '  ■  '  -v 

$55  88 

$26734     1 

RMB 

109 

0  77 

$119  33 

$63  66 

$5^  88 

$238.8^ 

RMA. 

0% 

0  77 

S 

S  '■■ «  '-•^ 

$55  88 

$224.64 

RLB 

111 

043 

s  . 

5  ^^ '''  '^  "^ 
^„                  — 

$55  88 

$212.95 

RLA 

080 

043 

S^■■  v^ 

$  ■'■^  55 

$55  88 

$179.01 

SE3 

170 

$18612 

$!U91 

$55  88 

$252-91 

SE2 

I  39 

s:^-:  ^> 

$■;''  91 

$55  88 

$218.97 

SEl 

1  17 

S   >    '" 

$  I  0  9  i 

$55  88 

$194^ 

ssc 

I  13 

s  : ' "" 

$  :  I  9  ; 

$55  88 

$190-50 

SSB 

105 

S     4  ■.- 

$  '.  '■  V  ! 

$55  88 

$181.74 

SSA 

1  01 

S '  . 

$  ! ;  ^  9  '. 

$^5  88 

$17736 

CC2 

1.12 

$:;.•. 

$iJ9i 

$55  88 

$189.41 

CCl 

099 

$108  39 

$10  91 

$55  88 

$175.18 

CB2 

091 

S  /•.  •  •• 

$K'  91 

$55  88 

$166.42 

CBl 

084 

S  '     ' 

5 ,  ■' '  '^  -. 

$55  88 

$158.75 

Federal  Register 'Vol    63.   N"o.   91/Tuesda>.  May  12.   1998    RuIps  and  Reeu'a'In 


:B271 


RUG  III 
Calegon 


C.^ 


Nursing 
Index 


0  83 


Tberapy 
Index 


Nursing 
Component 


$90  87 


Thcrap\ 
Componcni 


Therapy 

Non-Case 

Mix 
Ccffnponen; 


$1091 


Non-tasc 

Mj> 
C  cimponcn; 


I  Total  Rate 

I 

1 


$.^5  88 


$15". 66 


CA! 


0  75 


$82  1 


$1091 


$55  88 


$1 48.90 


IB2 


0  69 


$75  54 


$10  91 


$5  5  88 


$14233 


IB  I 


0  67 


$73  35 


$10  91 


$55  88 


ttmmttmmmmmmmmmtmt^ 


S140.14 


IA2 


0  57 


$62  40 


$1091 


$55  88 


$129.19 


LAI 


0  53 


$  58  02 


$109! 


$55  88 


$124.81 


M^lWfllwW^AMMHM 


iMlltNNWMHMWMWMMVMi' 


BB2 


0  68 


$74  45 


$109] 


$55  88 


5141.24 


BBl 


0  65 


$71  16 


$10  91 


$55  88 


$13-95 


mmmtmmtmmm 


BA2 


056 


$61.31 


$109! 


$55  88 


$128,10 


BAl 


0  48 


$52  55 


MtaWMIMINlMIIMMIIIMM 


$1091 


$55  8S 


$11934 


PE2 


0  79 


$86  49 


$10  91 


$55  88 


$153.28 


PE! 


077 


$84  30 


$1091 


$55  88 


$151.09 


PD2 


0  72 


$78  83 


$10  91 


$55  88 


$145.62 


rijNMWMOa 


PDl 


pc: 


PCI 


pb; 


PBl 


0  70 


$76  64 


$1091 


$55  88 


$143.43 


065 


*M>MMMMM«M*M>M 


mm^ 


MMIMHMMlMmMHIWI 


$71  16 


$1091 


$55  88 


$13^.95 


064 


$  70.07 


051 


-  ><K^  <: 


$1091 


$55  88 


S136JI6 


yiMMtmttfitmmmm, 


mMm^ 


$  55  83 


^>  •\   ^^    ^  \"^v      ^ 


■>-^-'*        -*•->  ^. 


$1091 


$55  88 


$122.62 


.A.: 


050 


$54.74 


$1091 


$55  88 


$121.53 


liiiiiliil 


$  53.65 


$1091 


$55  M 


$120.44 


$50  36 


yfiM  ]li« 


$1091 


S55  86 


$1P.15 
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Table  2 . P 
CATK  MIX  ADJUSTED    PEDSRAL  RATES  AND  ASSOCIATED  INDICES 

RURAL 


RUG  111 
Category 

Nursing 
Index 

l^tya  npy 
Index 

Con.f)«,>ncnt 

Ihcrapv 
Corr.;v>f"ieT-.: 

L  vnnponcnt 

Non-l  &SC 
Mi>. 

TotaJ  Rate  | 

RUC 

1  30 

225 

$•36  M 

S:i490 

$56  9^ 

$408.19 

RUB 

095 

225 

S    '■-  -.4 

s::4  ^ 

$^^  ^■^ 

$371.49 

RUA 

0  78 

2  25 

S^      , 

s;  4  ^ 

$5t>9> 

$353.66 

RVC 

1  13 

1.41 

S11851 

$r^4  •■"■ 

$56  9^ 

$310.13 

RVB 

104 

1  41 

S     ■■    H 

J 

s:^4  '- 

$56  ^5 

$300.70 

RVA 

081 

1  41 

Sx4    -' 

$:u-.- 

$56  ^^ 

$276.57 

RUC 

1  26 

0  94 

S    '^ ,.  , 

S  H-,  -s 

$56  'v5 

$278^ 

RHB 

106 

094 

$111  17 

S  K^  "s 

$5(S  gs 

$257.90 

R}IA 

0  87 

0  94 

s  •    :  ■• 

SX-  -H 

$5f-  •^^ 

$237.98 

RMC 

1  35 

0  77 

S  ■'•^   ^4 

$56  9^ 

\ 

$272.08 

RMB 

109 

07- 

S      -i   ■■- 

S  "  ^^  S4 

$56  v5 

$244.81 

RMA 

096 

077 

$100  68 

S  -.  ^4 

$56  95 

$231.17 

RLB 

1  11 

'  ■■  4  ; 

%     ■  il 

s  4 :    -' 

$56  95 

$214.44 

RLA 

080 

4  ■ 

Ss;  ^ 

$4!    J- 

$56  95 

$181.92 

SE3 

170 

%-s  ^^ 

$11  66 

$56  9^ 

$246.91 

SE2 

1  39 

s:-i-  'H 

$!  1  0^ 

S56  9^ 

$214J9 

SEl 

1  17 

$:::  ^: 

$;i  t^ 

$56  9^ 

$191J2 

SSC 

1  13 

S,    H  > 

$:i  c^ 

$56  95 

$187.12 

SSB 

105 

$110  12 

$ ;  1  fv- 

$56  -)^^ 

$P8.73 

SSA 

1  01 

S      ^'   ■  •• 

$ ! :  h(. 

$56  v^ 

$n4.54 

CC2 

1  i: 

S        ~  4- 

ill  bb 

$56  --'5 

$186.08 

CCl 

0  9<^ 

S      '  H  ; 

Si!  6^ 

$56  95 

$172.44 

CB2 

091 

$  >v-'   44 

$:;  ty^ 

1 

$5<-^  ■^^ 

$164.05 

CBl 

084 

L 

Sh« 

s : ;  ev- 

$56  ■>5 

. — 

$156.^1 
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RUG  III 
Category 


CAl 


IB2 


Bl 


IA2 


lAl 


BB2 


BBl 


BA2 


BAl 


PE2 


PEl 


PD2 


PDl 


PC  2 


PCI 


PB2 


PBl 


Nursing 
Index 


0  83 


:j;iii!!i'!M>:;:i!ii:i!j.'<:jW^ 


0  75 


0  69 


06V 


057 


053 


mitmmiit>tf'>':'<>ftt'. 


068 


0  65 


056 


0  48 


0  79 


0  77 


0  72 


0  70 


0  65 


064 


051 


0  50 


Theri^ 
Index 


MMiWiiiiHAiiiii^^ 


■■<>Mi<M«9>M 


'i#mm'imi#mm0' 


•WMMW  ' 


WaaMMiMlMMMIPMI 


Nursmg 
Compooeni 


$87  05 


$78,66 


$72  37 


$70  27 


$  59.78 


S  55  59 


$71  32 


$6817 


$  58  73 


$50  34 


$82  86 


$80  76 


$7551 


$73  42 


$6817 


$67  12 


$53  49 


$52  44 


$51  39 


$  48  24 


Tbgnpy 
Caoxpooeot 


MMWWMWMmWMM 


mifimmm—'^*^ 


M*4«MWpM^v««M«WMaP4«« 


MNMWMtMMIMVM«M«riM 


Therapy 
Noo-Case 

Mix 
CompoDcnt 


1  66 


66 


66 


1  66. 


1  66 


1  66 


1  66 


1  66 


1  66 


1  66 


1  66 


66 


1  66 


1  66 


1  66 


i  66 


1  66 


1  66 


1  66 


66 


Non-Case 

Mjx 
Componcn! 


$56  95 


Totai  RmU 


$155.66 


$56  95 


$56  95 


5147.2^ 


$140.98 


$56  95 


$56  95 


$56  95 


$56  95 


$56  95 


$138.88 


$12839 


$124.20 


$139.93 


$136.78 


$56  95 


$56  95 


$12^34 


$118.95 


$56  95 


$56  9f 


$56  95 


$56  95 


$151.4- 


$149  J- 


$144.12 


$143.03 


$56  95 


$56  95 


$56  95 


$136.78 


$135.-3 


$122.10 


$56  95 


$121.05 


$56  95 


$56  95 


$120.Wi 


$116.85 
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C.  Wage  Index  Adjustment  to  Federal 
Rates 

Section  1888(e)(4)(G)(ii)  of  the  Act 
requires  that  we  provide  for  adjustments 
to  the  Federal  rates  to  account  for 
differences  in  area  wage  levels  using 
"an  appropriate  wage  index  as 
determined  by  the  Secretary  "  As 
discussed  elsewhere  in  this  rule,  for  the 
rates  effective  with  this  rule,  we  are 
using  wage  index  values  that  are  based 
on  hospital  wage  data  from  cost 
reporting  periods  beginning  in  fiscal 
year  1994— the  most  recent  hospital 
wage  data  in  effect  before  the  efiective 
date  of  this  rule.  Accordingly,  the  wage 
values  used  in  this  rule  are  based  on  the 
same  wage  data  as  used  to  compute  the 
wage  index  values  for  the  hospital 
prospective  payment  system  for 
discharges  occurring  in  Hscal  year  1998. 
To  compute  the  SNF  wage  index  values, 
HCFA  groups  wage  data  from  all 
hospitals  by  urban  (MSA)  and  rural 
area.  Total  wages  and  hours  are  summed 
for  all  hospitals  in  each  area.  An  average 
hourly  wage  is  computed  for  each  area 
by  dividing  the  total  wages  by  the  total 
hours.  Wage  index  values  are  computed 
for  each  area  by  comparing  the  area 
specific  average  hourly  wage  to  the 
national  average  hourly  wage  (computed 
in  a  similar  manner).  (A  detailed 
description  of  the  methodology  used  to 
compute  the  hospital  prospective 
payment  wage  index  is  set  forth  in  the 
final  rule  published  in  the  Federal 


k. .  lo.r  on  August  29,  1997  (62  FR 

4.T<r)r)j  J 

The  SNF  wage  index  values  are  based 
on  the  Metropolitan  Statistical  Area 
(MSA)  designations  in  effect  prior  to 
publication  of  this  rule.  For  purposes  of 
computing  SNF  wage  index  values,  we 
are  not  taking  into  account  changes  in 
geographic  classification  for  certain 
rural  hospitals  required  under  section 
1886(d)(8)(B)  of  the  Act  or  geographic 
reclassifications  based  on  decisions  of 
the  Medicare  Geographic  Classification 
Review  Board  or  the  Secretary  under 
section  1886(d)(10)  of  the  Act.  For  SNF 
routine  cost  limits  established  under 
section  1888(a)  of  the  Act  and  in  effect 
for  cost  reporting  periods  beginning 
prior  to  July  1. 1998.  HCTA  has  always 
applied  a  hospital  wage  index  that  does 
not  reflect  geographic  reclassifications. 
Changing  the  basis  of  the  wage  index 
now  would  likely  have  a  distributional 
impact  on  payments.  In  consideration  of 
this  and  the  fact  that  HCFA  may  be 
changing  to  a  SNF  wage  index  in  the 
near  future  (which  could  also  have 
distributional  effects),  we  find  it 
appropriate  to  employ  a  hospital  wage 
index  that  does  not  reflect  these 
reclassifications.  Accordingly,  we 
continue  to  believe  that  the  MSA  (or 
non-MSA)  designation  provides  the  best 
method  for  determining  the  wage  index 
values  used  for  SNF  payments  and  the 
physical  location  of  hospitals  is  the 
appropriate  basis  uf>on  which  to 
construct  the  wage  index. 


Table  2.1  at  the  end  of  this  section 
presents  the  wage  indices  applicable  to 
urban  and  rural  areas  for  use  in  making 
geographic  adjustments  to  the  Federal 


rates.  Sir 


♦  i-i  »v. 


p  rr.p'hndnln^y 


describft!  t^.i.'-n^'r  n-idtKii^'  !o  'Mv 
standardization  of  the  cus!  datri  •  :.' 
geographic  differences  in  wa^je   ^vels. 


>f  h' 


-d  to 


■  of  -ht.  .ji^l 
itf"^  h\  !((bor- 


the  wage  index  adjustme:,! 
the  labor-related  portion   >' 
rate,  which  is  75.888  per<  eiit 
rate.  The  schedule  of  f-i-<!era, 
below  shows  the  Federa; 
related  and  non-labor  related 
components.  Instructions  and  an 
Huaniple  related  to  the  application  of  the 
v  ik>    ndex  to  the  case-mix  adjusted 
"ijMs  dT>-  provided  fdiifiWinw  'fu-  table. 

1:    1  ;  :  *    in.  section  1888(e)(4l(C,)  of 
the  Al'.  requires  that  the  wayc  index 
adjustment  to  the  Federai  rains  f>'  ii,ai!>> 
in  a  manner  that  does  n  r  .^►-s    t   • 
aggregate  payments  tba!  art-  ^jrvatfr  jr 
less  than  those  that  would  nt.herwise  be 
'Tiadn  if 'r.t'  ratuv.  w^rv  -utt  adiu^'t'd  by 
'-'n'  vtag*'  ■:.il>'v    ir.  Tr*'  ;r.i',ai  vnar-'flhe 
PPS,  this  requirement  is  addn'sst-i! 
through  the  standnrdirat     n 
methodology.  desiT 'hi:  fUT.ifr  Ariich 
ensures  that  the  i;^ ;■■;:■  anon  of  t.hr  u,,w" 
indpx  has  no  efffi.;  oi.  lim  U'm-'i   ,f 
iK>;rfi;ate  payments  (that  is.  am  effects 
are  purely  distributional,    In  furure 
years.  HCFA  must  make  v\ak;e  ;;;dt;x 
budget  neutrality  ad  ill  St  tTiert  ;n 
updating  the  payment  rates. 


Table  2.G.— Case  Mix  Adjusted  Federal  Rates  for  Urban  SNFs  by  Labor  and  Non-La  bop  Component 


RUGs  III  category 


RUC 

RUB 

RUA 

RVC 

RVB 

RVA 

RHC 

RHB 

RHA 

RMC 

RMB 

RMA 

RLB. 

RLA  . 

SE3  . 

SE2  . 

SE1  . 

SSC 

SSB 

SSA 

CC2 

CC1  . 

CB2. 

CB1 

CA2.. 

CA1  . 

IB2  .. 


Labor- 
related 


$291.57 
262.50 
248.37 
224.74 
217.27 
198.16 
206.06 
189  45 
173.66 
202.88 
18127 
170.47 
161.60 
135.85 
191.93 
166.17 
147.89 
144.57 
137.92 
134.59 
143.74 
132.94 
12629 
120.47 
119.65 
113.00 
108.01 


Uc' 


a'exi 

■'otai 

federa, 

■ate 

S9?  64 

S384.21 

.S3  40 

34  5  90 

^39' 

3: '.'3 

71.41 

29e     5 

69,03 

286  30 

62.96 

261.12 

65.47 

271.53 

60.19 

249.64 

56.18 

228.84 

64.46 

267.34 

57.60 

238.87 

54.17 

224.64 

51.35 

212.95 

43.16 

179.01 

60.98 

252.91 

52.80 

218.97 

46.99 

194.88 

45.93 

190.50 

43.82 

181.74 

42.77 

177.36 

45.67 

189.41 

42.24 

175.18 

40.13 

166.42 

38  28 

158.75 

38.01 

157.66 

35.90 

148.90 

34.32 

142.33 
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Tablf  2  G  —Case  Mix  Adjusted  Fec 


iPPAL  Rates  for  Upba^ 
Contmuec 


SNFs  &>  Labo=  an::  Non-Labor  Component — 


RUGs  III  ca'ego^y 

1  abor- 
related 

Non-labor 
relatad 

Total 

Federal 

rate 

IBI  „ „ 

106.35 

98.04 

94.72 

107.18 

104.69 

9721 

90.56 

116.32 

114.66 

110.51 

108.85 

104.69 

103.86 

93.05 

9223 

91.40 

88.90 

33.79 
31.15 
30.09 
34.06 
3326 
30.89 
28.78 
36.96 
36.43 
35.11 
34.58 
3326 
33.00 
29.57 
29.30 
29.04 
2825 

140.14 

IA2 - - 

129  19 

IA1  „ 

BB2 ~ — 

124.81 
14124 

BB1       - 

137  95 

BA2 » 

128.10 

PE2 ~ „ 

PE1  ~ 

P02 „„ „ _ 

PD1      : „.. 

119.34 
15328 
151.09 
145.62 

143.43 

PC2       -.. 

137.95 

PCI            

136.86 

PB2              „ „ 

122.62 

PB1            „ „ 

121.53 

PA1  „ 

120.44 
117.15 

2. H.— Case  Mix  Adjusted  Federal  Ra^es  for  Rjral  SNFs  S'  l..ab. 


N  j'N  ^ABOR  Component 


RUGs  'li  category 

Latxx-r  elat- 
ed 

Nor>-labor 
related 

Total  Fed- 
eral rate 

P  jC                                                                                          k „ 

$309.77 
281.92 
268.39 
235.35 
22820 
209.88 
211,64 
195.72 
180.60 
206.48 
186.78 
175.43 
162.73 
138.06 
187.38 
162.70 
145.19 
142.00 
135.63 
132.45 
14121 
130.86 
124.49 
118.92 
118.13 
111.76 
106.99 
105.39 
97.43 
94.25 
106.19 
103.80 
96.64 
90.27 
114.95 
113.35 
109.37 
107.78 
103.80 
103.00 
92.66 
91.86 
91.07 
88.68 

$96.42 
89.57 
8527 
74.78 
72.50 
66.69 
6724 
62.18 
57.38 
65.60 
59.03 
55.74 
51.71 
43.86 
59.53 
51.69 
46.13 
45.12 
43.10 
42.09 
44.87 
41.58 
39.56 
37.79 
37.53 
35.51 
33.99 
33.49 
30.96 
29.95 
33.74 
32.98 
30.70 
28.68 
36.52 
36.02 
34.75 
3425 
32.98 
32.73 
29.44 
29.19 
28.93 
28.17 

$408  19 

371.49 

^u^ — -• 

353.66 
310.13 

p  '■ '  p 

300.70 

DvA                                         _„ _.„„ „ 

276.57 

Rm-          _ 

278.88 

ShB          _ „ _...„ 

RmA              „. 

257.90 
237.98 

RMB           « ~ ~ 

272.08 
244.81 

SE3 

231.17 
214.44 
181.92 
246.91 

SE2  ... 

214.39 

SE1  

191.32 

SSC 

187.12 

SSB    „ „ 

CC2  

CC1 

178.73 
174.54 
186  08 
172.44 

CB2     

164.05 

CB1          - 

156.71 

CA2 

155.66 

CA1      - : 

14727 

IB2  _ 

140.98 

IB1 

138.88 

IA2          „ 

128.39 

IA1 „ 

BB2                                          

124.20 
139.93 

BB1  

136  78 

BA2                                              

127.34 

BA1  :. „ 

118.95 

PE2 — .. — ,...» 

PE1 

151.47 
149.37 

PD2        

144.12 

PD1 

142.03 

PC2                ~ 

136.78 

PCI 

135.73 

PB2 

122.10 

PB1  

121.05 

PA2 

120.00 

PA1 - 

116.85 

1 
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For  any  RUG-III  group,  to  compute  a 
wage  adjusted  Federal  payment  rate 
applicable  to  the  initial  period  of  the 
FPS,  the  labor  related  portion  of  the 
payment  rate  is  multiplied  by  the  SNF's 
appropriate  wage  index  factor  listed  in 
Table  2  1.  The  product  of  that 
calculation  is  added  to  the 
corresponding  non-labor  related 
component.  The  resulting  amount  is  the 
Federal  rate  applicable  to  a  patient  in 
that  RUG-III  group  for  that  SNF.  See  the 
example  below. 

ABC  SNF  is  located  in  State  College. 
Pennsylvania.  The  per  diem  Federal  rate 
applicable  to  an  Ultra  High 
Rehabilitation  A'  patient  (RUA)  is 
calculated  using  the  rates  listed  in  Table 
2.G  and  the  wage  index  factor  found  in 
Table  2.1.  Accordingly,  the  computation 
of  the  adjusted  per  diem  rate  is  made  as 
follows.  (248.37x9635)+78.91=J318.21 

per  diem. 

This  Federal  rate  will  be  applicable  to 
all  patients  in  the  RUA  category  for 
Happy  Valley  SNF  for  th'e  initial  period 
of  the  FPS  (July  1.  1998  through 
September  30,  1999). 

D.  Updates  to  the  Federal  Rates 

For  the  initial  period  of  the  PPS 
beginning  on  July  1,  1998  and  ending  on 
September  30.  1999.  the  payment  rates 
are  those  contained  in  this  interim  final 
rule.  In  accordance  with  section 
1888(e)(4)(H)  of  the  Act.  for  each 
succeeding  fiscal  year,  we  will  publish 
the  rates  in  the  Federal  Register  before 
August  1  of  the  year  preceding  the 
affected  Federal  fiscal  year. 

For  fiscal  years  2000  through  2002. 
section  1888(e)(4){E)(ii)  of  the  Act 
requires  that  the  rates  be  increased  by  a 
factor  equal  to  the  SNF  market  basket 
index  change  minus  1  percentage  point. 
In  addition,  for  subsequent  fiscal  years, 
this  section  requires  the  rates  to  be 
increased  by  the  applicable  SNF  market 
basket  index  change. 

Section  1888(e)(4)(F)  of  the  Act 
provides  that  the  Secretary  "may" 
adjust  the  unadjusted  Federal  per  diem 
rates  if  the  Secretary  'determines  that 
the  adjustments  under  subparagraph 
(C)(i)  for  a  previous  fiscal  year  (or 
estimates  that  such  adjustments  for  a 
future  fiscal  year)  did  (or  are  likely  to) 
result  in  a  change  in  aggregate 
payments"  during  the  fiscal  year 
because  of  changes  in  the  aggregate 
case-mix  of  the  Medicare  patient 
population  that  are  not  related  to  actual 
patient  condition  (that  is.  "case-mix 
creep").  HCFA  is  currently  developing  a 
methodology  to  implement  this 
adjustment. 

In  addition,  since  enactment  of  the 
BBA  1997.  various  suggestions  have 
been  made  relating  to  adjustments  to  the 


rates  promulgated  m  this  intenm  final 
regulation.  Some  have  suggested  that 
the  rates  should  be  increased  to  reflect 
such  factors  as  additional  nursing  care, 
the  future  growth  of  subacute  care 
practices,  specific  services,  and  other 
items  that  may  not  be  accurately 
reflected  in  the  rates,  etc.  Other 
suggestions  have  related  to  downward 
adjustments  to  the  rates  to  reflect  the 
presence  of  inappropriate  care  or 
payments  in  the  1995  cost  data  used  to 
establish  the  rates  promulgated  in  this 
rule.  For  example,  concerns  have  been 
raised  regarding  whether  these  data  are 
inflated,  reflecting  medically 
unnecessary  care  and/or  improper 
payments  related  to  therapies  and  other 
ancillary  services  and  that  the  inclusion 
of  such  costs  results  in  inappropriately 
high  payments  to  SNFs  under  the  PPS. 
Studies  by  the  Office  of  the  Inspector 
General  (OIG)  and  HCFA  program 
integrity  activities  have  found  that 
incorrect  payments  have  been  made  to 
SNFs  in  the  past.  One  way  to  remove 
such  costs  from  the  data  is  the 
application  of  adjustments  to  the  1995 
data  base  and  recomputing  the  payment 
rates.  However,  the  magnitude  of  these 
incorrect  payments  is  not  definitively 
known  at  this  time.  Therefore,  the  OIG, 
in  conjunction  with  HCFA.  is  proposing 
to  examine  the  extent  to  which  the  base 
period  costs  reflect  costs  that  were 
inappropriately  allowed.  If  this 
examination  reveals  excessive 
inappropriate  costs,  we  would  address 
this  issue  in  a  future  profMJsed  rule,  or 
perhaps  seek  legislation  to  adjust  future 
payment  rates  downward. 

Table  2. 1.— Wage  Index  for  Urban 
Areas 


Table  2. 1.— Wage  Index  for  Urban 
Areas — Continued 


Urt)an  A/ea 

(Constituent  counties  or  county 

equivalents) 


0040    Atxiene,  TX 

Taylof,  TX 
0060    Aguadilla.  PR  

Aguada.  PR 

Aguadilla.  PR 

Moca.  PR 
0080     Akron,  OH  „„ 

Portage.  OH 

Summrt.  OH 
0120    Albany,  GA  

Dougherty.  GA 

Lee,  GA 
0160    Atoany-Schenectady-Troy. 

NY  

Albany.  NY 

Montgomery,  NY 

Rensselaer.  NY 

Saratoga,  NY 

Schenectady.  NY 

Schohane.  NY 
0200    Albuquerque,  NM  

BernaliHo,  NM 


Wage 


0.8287 
0.4188 

0.9772 
0.7914 

0.6480 


0.9309 


Urtjan  Area 

(Constituent  counties  or  county 

equivalents) 

Sandoval,  NM 
Valenaa,  NM 
0220    Alexandna,  LA 

Rap»des,  LA 
0240    AllentowTvBethlehem-Eas- 
ton.  PA  

Carbon,  PA 

Lehigh.  PA 

Northampton,  PA 
0280    Attoona,  PA  

Blair.  PA 
0320     ArnanBo.  TX 

Potter.  TX 

Randall.  TX 
0380     Anchorage.  AK  

Ancfiorage,  AK 
0440     Ann  Artxx.  Ml  

Lenawee.  Mi 

Livingston    Ml 

Washtenaw.  Mi 
0450     Anniston,  AL  

Calhoun.  AL 
0460    Apoieton-Oshkosh-Neenah, 

Wl  

Caiun>et,  Wl 

Outagamie.  Wt 

Winnebago.  Wl 
0470    Areatx).  PR  

Areabo.  PR 

Camuy,  PR 

Hatillo.  PR 
0480    Asheville.  NC 

Buncombe,  NC 

Madison.  NC 
0500    Athens.  GA  

QarKe.  GA 

Madison.  GA 

Oconee,  GA 
0520    Atlanta,  GA 

Barrow.  GA 

Bartow.  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

De  Kalb,  GA 

Douglas.  GA 

Fayette,  GA 

Forsyth.  GA 

Fulton,  GA 

Gwinnett.  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding.  GA 

Walton.  GA 
0560    Atlantic  City-Cape  May,  NJ 

Atlantc  City,  NJ 

Cape  May.  NJ 
0600    Augusta-Aken,  GA-SC 

Columbia,  GA 

McDutlie.  GA 

Richmorvj.  GA 

Aiken,  SC 

EdgefieW.  SC 
0640    Austin- San  Marcos.  TX  .... 


Wage 
index 


0.8162 
1.0086 

0.9137 
0.9425 

1^842 
1.1785 

08266 

08996 

0.4218 

0.9072 
0.9087 

09823 


1.1155 


0.9333 


0.9133 
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Table  2  :  — Wase  Index  for  Urban 
Areas — Continued 


Table  2,1 —Wage  Index  -or  Urban 
Areas — Continued 


Table  2. 1.— Wage  Index  for  Urban 
Areas — Continued 


UrtMin  Area 
(Constituent  counties  or  county 

Wage 
Index 

Uman  Area 
(Constituent  counties  or  county 

Wage 
index 

Urt>an  Area 
(Constituent  counties  or  county 

Wage 
index 

equivalents) 

equivalents) 

equivalents) 

Bastrop,  TX 

•^  'iSDOrOugh    N"-^ 

Cook.  IL 

Caldwell.  TX 

Mer'i-'nao,    N'l-' 

DeKaR).  IL 

Hays.  TX 

HOCK.ngha'^    NH 

DuPage.  IL 

Travis,  TX 

S;ra?1orc    Nm 

Grundy,  IL 

Williamson.  TX 

1125     Bouiaer-Long'-iont.  CO  

1.0015 

Kane,  IL 

0680    Bakersfield,  CA  

1.0014 

Bouiaer   CO 

Kendall.  IL 

Kern.  CA 

1145     Brazona.  TX  

0.9341 

Lake,  IL 

0720    Baltimore.  MD  

0.9689 

Brazoria   7X 

McHenry,  IL 

Anne  Arundel,  MD 
Baltimore.  MD 

■ '  5C     Brer-^erio^'   v'vA       

1.099i 

Aill.  IL 

MtsaD   W6 

.1620    Chico-Paradise,  CA 

1.0429 

Baltimore  City.  MD 

124C     Browns  v!lie-^arlingen-Sa'~ 

Butte.  CA 

Carroll  MD 

Benitc    TX  

0.8740 

1640    Cincinnati.  OH-KY-IN 

0.9474 

Harlord,  MD 

Ca-neron,  TX 

Deartx)m,  IN 

Howard,  MD 

1260     Bryan-Coiiege  Station.  TX  .. 

0.8571 

Ohio,  IN 

Queen  Annas,  MD 

Brazos.  TX 

Boone.  KY 

0733     Banoor  ME            

0  94  78 

1280     Buttaio-Niagara  -ai^s   NY  ... 
Erie  Nv 

0.9272 

Campbell.  KY 
Gallatin,  KY 

Penobscot.  ME 

0743    Barnstable  >  a"  01/ n  ma 

-  429' 

Niagara   NV 

Grant,  KY 

Barnstable  MA 
0760    Baton  Rouge.  LA 

-30<     Bjriinq'on,  VT  

1.0142 

Kenton.  KY 

0.8382 

Cmnenaer   VT 

Pendleton,  KY 

Ascension,  LA 

Franklin    V" 

Brown.  OH 

East  Baton  Rouge,  LA 

Grand  isle   VT 

Ctefmont,  OH 

Livingston.  LA 

West  Baton  Rouge   LA 

1310    Caguas   PR  

0.4459 

Hamilton,  OH 

Caguas-  PR 

Warren,  OH 

0840    Beaumont-Por  A.rny,  ^x 

0  8593 

Cayey,  ^R 

1660    Ctarksville-Hopkinsville.  TN- 

Hardin.  TX 
Jeflerson,  TX 

CiOra,  PR 
Guratx),  PR 

KY              

0.7852 

Christian.  KY 

Orange.  TX 

San  LOrenzo   PR 

Montgomery,  TN 

0860    Belllngham.  WA 

1.1221 

1320     Canton-Massilion,  OH  

0.8961 

1680     Cleveland-Lorain-Elyria,  OH 

0.9804 

Whatco-    v.  A 

Carroll.  QH 

Ashtabula.  OH 

0870     Benton  Martx>f,  Ml  

0  8634 

Stark,  OH 

Cuyahoga,  OH 

Bemen,  Ml 

'350     Casper,  Wv  

0.9013 

Geauga,  OH 

0875     Bergen- Passaic,  NJ  

1  2-56 

Natrona,  WV 

Lake,  OH 

Bergen.  N^ 

1 360    Ceoar  Rapids.  lA 

0.8529 

.  orain,  OH 

Passaic   NJ 

i_nn    iA 

Medina.  OH 

3880     Bilimgs.  MT 

0,9783 

1400    Cna"ipaign-,;oana   'L  

0.8824 

1720    Colorado  Springs,  CO 

0.9316 

■^eiiowstone   MT 

Cna"^Dalgn    II 

B  Paso,  CO 

0920    Biioxi-Guitpon-Pascagouia. 

1440     Chanesion-Nonr,      C'.aies- 

1740    Columt>ia  MO  

0.9001 

MS                                   

084-5 

•on    SC          

0.8807 

Boone,  MO 
1760    Cokjmbia.  SC    - 

Hancock  MS  , 

ha'^isor    MS 

Berkeley,  SC 
Charleston.  SC 

0.9192 

Lexington.  SC 

jacKsor-    M*^ 

Dorchester  SC 

Richland,  SC 

0  89-4 

1 480    Chanestor   v\"v     

0.9142 

1800    Columbus,  GA-AL  

0.8288 

B-yj'-.e    NY 

Kanawha,  WV 

RusseU,  AL 

TH3ga    NV 

Pjtna"^,   WV 

Chattanoochee,  GA 

100C      B-r-^inqna-^,  AL 

0  9005 

1520    Chanore-Gas'onia-^DCk 

Maris    3  A 

Hill  NG-SC                 

0.9710 

>'.*^saygte    -.:- 

v^e^e'son,  AL 

Caoarrus.  NC 

'  ^4         :   .u.  -  DUS,  OH  „... 

0.9793 

S'  :,-.ai'    AL 

Gaston,  NC 

..-eiawa-e   OH 

'^ir'PiDv       A^ 

uincoln.  NC 

F«rfieid,OH 

10*  ^     BiSTiarcx    NO 

0,7695 

MecklenDurg,  NC 
Rowan,  NC 

Franklin,  OH 

... "Oi^'Q,  OH 

Burteigh  ND 

Mor,3-    n:. 

Stanly,  NC 

Maoison.  OH 

10?'      biC'Ci'-^t'-'glon,  IN 

09-28 

■jnion,  NC 
vork.  SC 
'540    CharJonesvine    vA 

-.cfaway,  OH 
'  &8C     CoTDus  Christi,  TX 

0.8945 

Monroe    'N 

lOiJ     Bloonington-Nomai,  iL   

M;.ear    IL 

0  87"$'* 

0.9051 

Nueces.  TX 

Aioenane,  VA 

San  Patriae  tx 

iriRr,    Finjtp  Hitv  in 

0  8856 

C^arlonesville  City.  VA 
Piuvanna.  VA 

1900     Cumoeriana,  MD-WV  

0.8822 

Ada.  ID 

Alegany.  MD 

Can /DP    -r 

,3'eene,  va 

Mineral  WV 

^:.\■     B,ss'c>"'-¥".Drces:e'-.,.ai»»- 
rence-LOweii  B'CK>"on    MA-NH 

0  8658 

192C     Dallas   TX 

0.9703 

1  1506 

Catoosa,  GA 

Collin,  TX 

Bnstoi   MA 

Daoe   GA 

Dallas.  TX 

Essex    Mi 

Walker   GA 

Denton,  TX 

Miodiesex   MA 

HarriiitOP     'N 

EBts.  TX 

Norfolk    MA 

Manon   TN 

^-(='noe-sc--   TX 

Piynouth    MA 
Satlolk,  MA 

1580     fhevenne    WY    

0  7555 

'ian:       a 

Laratiie.  WY 

-  ajt— .a"    '' ' 

V'vorcester   MA 

1600     Chicago,  IL 

•  386C 

".CkCKv-ai       X 
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Table  2. i.— Wage  index  for  Urban 
Areas — Continued 


Table  2. 1.— Wage  Index  for  Urban 
Areas — Continued 


Table  2. i.— Wage  index  for  Urban 
Areas — Continued 


Urban  Area 
(Constrtuent  counties  or  county 

Wage 
index 

Urban  Area 
(Constituent  counties  or  county 

Wage 
index 

equivalents) 

equrvalents) 

1950    Danville.  VA 

0.8146 

Wamck.  IN 

Danville  City,  VA 

Henderson.  KY 

Pittsylvania.  VA 

2520    Fargo-Moorhead,  ND-MN  ... 

08837 

1960    Davenport-Moline-Rock     Is- 

Clay, MN 

land  IA-IL        

0.8406 

Cass,  ND 
2560    Fayetteville.  NC 

Scott.  lA 

08734 

Henry.  IL 

Cumberland.  NC 

Rock  Island.  IL 

2580    Fayetteville-SpnngdaJe-Rog- 

2000    Dayton- Springfield,  OH  

0.9584 

ers.  AR  

0.7461 

Clark.  OH 

Benton.  AR 

Greene.  OH 

Washington.  AR 

Miami.  OH 

2620    Flagstafl.  AZ-UT  

0.9115 

Montgomery.  OH 

Coconino.  AZ 

2020    Daytona  Beach.  FL  

0.8375 

Kane.  UT 

Flagler.  FL 
Volusta.  FL 

?640    Fhnt  Ml    

1.1171 

Genesee,  Ml 

2030     Decatur  AL  

0.8286 

2650     Florence.  AL  

Colbert,  AL 

0.7551 

Lawrence.  AL 

Morgan.  AL 

Lauderdale,  AL 

2040    Decatur.  IL 

0.7915 

2655    Florence,  SO  

0.8711 

Macon.  IL 

Florence,  SC 

2080    Denver  CO  

1.0386 

2670    Fori  Collins-Loveland.  CO  ... 
Lanmer.  CO 

1.0248 

Adams,  CO 

Arapahoe.  CO 
Denver.  CO 

2680    Ft  Lauderdale.  FL 

1.0448 

Broward.  FL 

Douglas.  CO 

2700    Fort  Myers-Cape  Coral.  FL 

0.8788 

Jeflerson.  CO 

Lee.  FL 

2120    Des  Moines.  lA 

0.8837 

2710    Fort  Pierce-Port  St.  Lucie. 
FL                  

Dallas.  lA 
Pofc.  lA 

1.0257 

Martin.  FL 

Waneo,  lA 

St.  Luae.  FL 

?160     Detroit  Ml 

1.0R25 

2720     Fort  Smith.  AR-OK  

0.7769 

Lapeer.  Ml 

Crawlord.  AR 

Macomb.  Ml 

Sebastian.  AR 

Monroe.  Ml 

Sequoyah.  OK 

Oakland.  Ml 

2750    Fort  Walton  Beach.  FL 

0.8765 

St  Clatr.  Ml 

Okakxjsa.  FL 

Wayne.  Ml 

2760    Fort  Wayne,  IN 

0.8901 

2180    Dothan  AL  

0.8070 

Adams.  IN 
Alen. IN 

Dale.  AL 

Houston.  AL 

De  KaK>,  IN 

2190    Dover.  DE 

09303 

Huntington.  IN 

Kent.  DE 

WeNs.  IN 

2200    Dubuque.  lA  

0.8088 

Whitley.  IN 

Dubuque.  lA 

2800    Forth  Worth- Arlington.  TX  ... 

0.9979 

2240    DuMh- Superior.  MN-Wl  

0.9779 

Hood.  TX 

St  Louo.  MN 

Johnson.  TX 

Douglas.  Wl 

Parkw.  TX 

2281     Dutchess  County.  NY 

1.0632 

Tarrant.  TX 

DutchASS  NY 

0.8764 

2840    Fresrx).  CA 

1.0607 

2290    Eau  Claire.  Wl 

Fresno.  CA 

Chippewa.  Wl 

Madera.  CA 

Eau  Claire.  Wl 
2320    El  Paso  TX  

2880    Gadsden  AL  

0.8815 

1  0123 

Etowah.  AL 
2900    Gainesville  FL  

El  Paso.  TX 
2330    Elkhart-Goshen.  IN 

0.9616 

09081 

Alachua.  FL 
2920    GaN/estorvTexas  City.  TX  ... 

ERthart.  IN 

1  0564 

2335     Eknira  NY  

08247 

Ga^eston.  TX 
2960    Gary,  IN 

Chemung,  NY 

0.9633 

2340     Enid.  OK  

0  7962 

Lake.  IN 

GartieW.  OK 

Porter.  IN 

2360    Ene.  PA  

08862 

2975    Glens  Falls.  NY  

0.8386 

Ene.  PA 

Warren.  NY 

2400    Eugene- SpnnglieW.  Ofl  

1  1435 

Washington.  NY 

Lane.  OR 

2980    GokJsboro.  NC  

0.8443 

2440    EvansviNe-Henderson.     IN- 

Wayne. NC 

KY  

0  8641 

2985     Grand  Forto.  ND-A4N  

0.8745 

Posey.  IN 

Polk.  MN 

Vanderburgh.  IN 

Grand  Forks,  ND 

Urban  Area 

(Constituent  counties  or  county 

equivalents) 

2995  Grand  Junction,  CO 

Mesa.  CO 
3000    Grand      Rapids-Muskegorv 

Holland.  Ml  

Allegan.  Ml 

Kent.  Ml 

Muskegon.  Ml 

Ottawa.  Ml 
3040    Great  Falls.  MT  „ 

Cascade.  MT 
3060    Greeley.  CO  

Weld.  CO 
3080    Green  Bay.  Wl  

Brown.  Wl 
3120    Greensboro-Winston-Salem- 

High  Point.  NC  

AlamarK»,  NC 

Oavkison.  NC 

Davie,  NC 

Forsyth,  NC 

GuiHord.  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 
3150    Greenville.  NC 

Prtt.  NC 
3160    Greenville- Spartantxjrg-An- 

derson.  SC  

Anderson.  SC 

Cherokee.  SC 

Qreenvile.  SC 

Pickens.  SC 

Spartanburg.  SC 
3180    Hagerstown.  MD   

Washington    MD 
3200     ►-Ji-nifofi  MiiMievjvim,  OH  ... 

Butler.  Om 
3240     Harnsburg-Leoanon  v.,ar- 

lisie.  PA  „ 

Cumberland.  PA 

Dauphin,  PA 

Lebarxwi,  PA 

Perry,  PA 
3283    Hartlord.  CT  

Harttord.  CT 

t  T•c^fle^c),  CT 

M  odiesex.  CT 

T  oiiano.  CT 
3285    Hattiesburg.  MS  _ 

Forrest.  MS 

Lanuv,  MS 
3290     Htckory-Mofganton-LerKjir, 

NC   

Alexander.  NC 

Burke,  NC 

CaMweil.  NC 

Catawba.  NC 
3320    Honolulu,  HI  

Honolulu,  HI 
3350     Houma,  LA  

Lafourche.  LA 

Terrebonne.  LA 
3360    Houston.  TX  

Chambers,  TX 

Fort  Bend,  TX 

Harns.  TX 

Liberty.  TX 

Montgomery.  TX 

Waller.  TX 


Wage 
index 


0.9090 
1.0147 

0.8803 
1.0097 
0.9097 

0.9351 


09064 
09059 


0.9681 
0.8767 

1.0187 
12562 

0.7192 

O.bbtib 

1.1816 
0.7854 

0.9855 
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Table  2. 1.— Wage  Index  for  Urban 
Areas — Continued 


Urban  Area 

(Constituent  counties  o'  county 

equivalents) 


Wage 
index 


3400      Huntington  Asnia-nc  VVV- 

KY-OH  C916C 

Boyd.  KY 

Carter.  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wavne,  WV 
3440     Muntsvihe.  AL  0.8485 

^.—^estone  Al 

Madison  A^ 
.vi80     'ndianaooi^s    N   C  9848 

Boone   'N 

Ma-Tlifton     iN 

"-tancock    IN 

'-lenOriCKS,  IN 

jonnson    :N 

MaOiSOn    iN 

Manon,  IN 

Morgan,  !N 

Snelbv    IN 
350C     Iowa  City    lA  0  9413 

Johnson.  lA 
352G     JacKson   Ml  0.9052 

jacKson,  Mi 
3S60     Jactcson    MS     0  7760 

Hinos   MS 

MaOison   MS 

Rankin  MS 
*S.8C     jacKson    TN  0.8522 

Cnester,  tn  | 

MaOtson,  TN  I 

3600     JaOtsonvilie   -I 0.8969 

Ciav,  fi 

Duvai.  FL 

Nassau.  FL 

S"  Johns  FL 
.3.605     jacKsonville   NC 0  6973 

C>nst0w  NC 
%!0     jamestovi^n    NY  0  "552 

Chautaaua   N'V 
3620     janesville-Beioit,  Wl  0  8824 

Roc*.  Wl 
:«>40     Jersey  City    NJ  1   14 

Hjoson,  V: 
3660     jOhnson  Cirv-KingsDOrt-BriS- 

•Oi    ^N-VA  0  9' 

Ca.re'   'N 

Hawkins,  TN 

Sullivan,  TN 

Unicoi.  TN 

Washington.  TN 

Bristol  City.  VA 

Scott.  VA 

Washington   VA 
3680    Johnstown,  PA  0.8378 

Cam  bra   ^  a 

Somerse'   pa 
3700  Jonestx)ro   AR  0'44: 

Craigheaa,  AR 
3710    Joplin,  MO 0  75i; 

Jasper,  MO 

Newton,  MO 
3720     Kala^iazoo-Bamecreek   M'     '      1  0668 

Calhoun,  M 

Kalamazoo,  Ml 

Van  Buren,  Ml 
3740    Kankakee.  IL  0.8653 

Kankakee,  IL 


Table  2.1  —Wage  Index  fop  urba^ 
Areas — Continued 


Urt)an  Area 

I  Constituent  counties  or  county 

eauivaients) 

3760     Kansas  Ci%    KS-MO    

Johnson,  KS 
^eavenworth   KS 
Mian  .  KS 
Wyanootte   KS 
Cass,  MO 
Clay,  MO 
Clinton.  MO 
Jackson,  MO 

Latayene,  MO 

Plane  MC 

Ray   MC 
3800     Kenosha  W    „..., 

Kenosha.  Wi 
38i0     Killeen-i'e.Tiple.  TX 

Bell,  TX 

Coryell,  TX 
3840     Knoxville,  TN  

Ancerson,  TN 

Blount,  TN 

Knox.  TN 

LooOon.  TN 

Sevier  TN 

Union,  T\ 
3850     Kokomo.  iN     

Howard,  IN 

Tipton,  IN 
3870     La  Crosse.  WM^N 

Houston.  MN 

L.a  Crosse,  W! 
3880     Latayene,  LA  

Acadia.  LA 

Lafayette,  LA 

St   Landry.  LA 

St    Martin,  LA 
3920     Lafayette  IN  

Clinton.  IN 

Tippecanoe  IN 
3960     Lake  Chanes.  LA.  

Calcasieu,  lA 
3980     Lakelano-Winter  Haven    f 

Poik.  FL 
400C'     Lancaster,  PA „ 

Lancaster,  PA 
4040     Lansmg-East  i^ansmg   Ml 

Clinton,  Mi 

Eaton.  Mi 

ngnarn.  M' 
4080    La'eao,  "^X     

Webb  "^x 
4 '00     Las  Cruces,  NM  

Dona  Ana.  NM 
4120     i_as  Vegas   NV-AZ  

Mohave,  A2 

CiarK.  NV 

Nye.  NV 
4  150     ^awence  KS 

Douglas   KS 
4200     ^awton   OK    

Comanche   OK 
4243     Lewiston-Aubum   MF     .... 

Anaroscoggin   ME 
4280     uBxington,  KY 

BourtX)n,  KV 

Clark   KV 

Fayene.  Kv 

Jessamine   KY 

MaO'SOn    K"' 

Scon  KY 


Wage 
index 


0.9564 


0.9196 

1  025? 

0.883- 


0  &4-t 

c  e''49 

0.8206 

0  9- '4 

0.7776 

:  8806 
0.9481 

1  308c. 

0.7325 

C  S646 
1  0592 

C  360f 

c  9.345 

0.953f 
0.8390 


i&.E  2. 1. —Wage  Index  for  Urban 
Areas — Continued 


Urban  Area 

(Constituent  counties  or  county 

equivalents) 

Woodford,  KY 
4320    Lima,  OH  

Alen,  OH 

Auglaize.  OH 
4360     Lincoln,  NE  

Lancaster,  NE 
4400    Little       Rock-North       Little 

Rock.  AR  

Faulmer,  AR 

Lonoke,  AR 

Pulaski.  AR 

C  3h^.,^      A^ 

44.       ..  o' jview-Ma.-s'.all.  TX 

j'egg   ^X 
na-'^s-on.  TX 
.'DS>-.j-   TX 
448C     .  OS    A'>geies-Lor>g    Beach. 

A  

...  .IS  fs^geie':    CA 
4  2  xjisv  lie,  KY-»N  

3ia'>    ^N 
«■  .OvC    ^N 
-iai'ist>n,  IN 
>3or    N 
bjlir    KY 
jeMerson,  KY 
:.,.Hanan.  KY 
46iX     ..  jbbock.  TX  

...  j!>tX)C>'     '  * 
4(34  C     .  vnchr^jrg,  VA 

Anhe'S"    V  - 
■  becnofc  3'%    V  i 

Beotorc    vA 

CanoDell.  VA 

^yi&hDurg  Crty.  VA 
468C     Macc>-    GA  

BOO.  GA 

Houston,  GA 

Jones  G* 

Peach    GA 

'  wiggs   uA 
4  723     Madison,  Wl 

3ane    v\ 
480C     Ma'^s'eld.  OH  - , 

^'awiO'C     >H 

Ricnsanc    "  '"-* 

4fe4C     Ma»ajue2.  PR , 

Anas.n;:    p^- 
\,ax  Rotc    ►-^- 

►TDr-n.gue'OS    PR 

Mavague;    ^R 
'^abana  '.va'-iot-    RR 

46m:     McA!>en-Edinburg-Missk>n, 

X  

^^■ia»po.  TX 
iPQr  Medio'-o  As'^iand,  OR 

jacKSO^     '  - 
49,)C     Meitx»jme-Tjtusvjlle-Palm 

6a\    '*  ..    

P'e.a--,  FL 
4^.3;     M.e~!phis,  TN-AR-MS  

, ' "enDe-    AR 

3e  S,::.',    MS 

-  =ye"e    '  \ 

-■-".eiL,    TN 

4343     veec  CA  

Me'cec   .^A 


Wage 
index 


0.9185 
0.9231 
0.8490 

0.8613 

1.2232 
0.9507 


0.8400 
0.8228 


0.9227 


1.0055 
0.8639 

0.4475 


0.8371 
1.0354 

0.8819 
0.8589 


1.0947 


^R^BO 
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Table  2. 1.— Wage  Index  for  Urban 
Areas — Continued 


Table  2. 1.— Wage  Index  for  Urban 
Areas — Continued 


Table  2. 1.— Wage  Index  for  Urban 
Areas — Continued 


UfOan  A/ea 
(Constituent  coonties  of  county 

Wage 

Urban  Area 
(Constituent  counties  or  county 

Wage 
index 

eqiiivalents) 

A()uivalents) 

5000    Miami,  FL  

09859 

Plaquemines,  LA 

Dade.  FL 

Si  Benwrd,  LA 

5015    Middlesex-Somerset- 

St  Charles.  LA 

Huntercton.  NJ  

1  1059 

St  James,  LA 

Hunterdon,  NJ 

St  John  The  Baptist.  LA 

MKMlMex.  NJ 

Si  Tammany.  LA 

Somefsat  NJ 

5600    New  York.  NY  

1.4449 

5080    Milwaukee- WaukeVw.  W1   . 

09819 

Bronx.  NY 

Milwaukee,  Wl 

Kmgs.  NY 

Ozaukee.  Wl 

New  York.  NY 

Washington,  Wl 

Putnam.  NY 

Waukesha.  Wl 

Oueww.  NY 

5120    Minneapo<is-St    Paul.    MN- 

RichmorHl.  NY 

Wl                                         

1.0733 

Rockland,  NY 
Westchester,  NY 

Anoka.  MN 

Carver   MN 

5640    Newark,  NJ 

1.1980 

Chtsago,  MN 

Essex,  NJ 

Dakota,  MN 

Moms,  NJ 

Hennepin,  MN 

Sussex.  NJ 

Isanti,  MN 

Union,  NJ 

Ramsey,  MN 

Warren,  NJ 

Scott.  MN 

5660     Newburgh,  NY-PA  „ 

1  1283 

Sheftxjme.  MN 

Orange.  NY 

Washmgton.  MN 

P4(e.  PA 

Wnght.  MN 

5720     Nor1o«k-Virgin.a  BeactvNew- 

Pierce,  Wl 

port  News.  VA-NC  - 

0.8316 

St  Croix,  Wl 

Curntuck.  NC 

5160    Mobile,  AL  

0.8455 

Chesapeake  City,  VA 

BakJwin.  AL 

Gkxjcesier,  VA 

MoOle.  AL 

Hampton  City,  VA 

5170    Modesto.  CA  

1  0794 

Isle  of  Wight,  VA 

Stanislaus.  CA 

James  City,  VA 

5190    MonmouttvOc««n.  NJ  

10934 

Mathews,  VA 

Monmouth,  NJ 

Newport  Nev«  City.  VA 

Oc«atn.  NJ 

Noflolk  City,  VA 

5200    Mont09.  LA 

08414 

Poquoson  City,  VA 

Ouachita.  LA 

Portsmouth  City.  VA 

5240    Montgomery.  AL 

0.7671 

Sufldk  City.  VA 

Autauga,  AL 

Virginia  Beach  City  VA 

Elmore.  AL 

Williamsburg  City.  VA 

Montgomery.  AL 

YorV.  VA 

5280    Muncie.  IN  

0  9173 

5775    OtMOYi.  CA 

1  5068 

Delaware,  IN 

Aiameda.  CA 

5330    Myrtle  Beach.  SC  

0.8072 

Contra  Costa.  CA 

Horry.  SC 

5790    Ocala.  FL 

09O32 

5345    Naples.  FL 

1.0109 

Manon,  FL 

Collier.  FL 

5800    Odessa-Midland,  TX  

0.8660 

5360    Nashville,  TN  

0.9182 

Ector,  TX 

Cheatham.  TN 

Midland,  TX 

Davidson,  TN 

5880    Oklahoma  City.  OK  

0.8481 

Dickson.  TN 

Canadian,  OK 

Robertson.  TN 

Cleveland.  OK 

Rutherlord  TN 

Logan.  OK 

Sumner,  TN 

McClain,  OK 

Williamson.  TN 

Oklahoma,  OK 

Wilson,  TN 

Ponawatomie.  OK 

5380    Nassau-Sutldk.  NY  

13807 

5910    CMympia.  WA  

1.0901 

Nassau.  NY 

Thurston.  WA 

Sufto*.  NY 

5920    Omaha.  NE-IA 

0.9421 

5483    New          Haven-Bndgeport- 

Pottawattamie.  lA 

Stamlof  d- Waterbury-  DanOury , 

Cass.  NE 

CT 

1.2618 

Douglas.  NE 

FairtieW.  CT 

Sarpv,  NE 

New  Haven.  CT 

Washington,  NE 

5523    New  London-Norwich.  CT  ... 

1  2013 

5945    Orange  County.  CA 

1.1605 

New  London.  CT 

Orange.  CA 

5560    New  Orleans,  LA 

0  9566 

5960    Orlando.  FL  

0.939f7 

Jetlerson,  LA 

Lake,  FL 

Orleans.  LA 

Orange.  FL                       • 

Urban  Area 
(Constituent  counties  or  county 

Wage 
mdex 

equivaients) 

Osceola.  FL 

Seminole.  FL 

5990    Owensboro  KY  

0.7480 

Daviess.  KY 

6015     Panama  City.  FL  

0.8337 

Bay,  FL 

6020    Parkersburg-Manetta.    WV- 

OH  

0.8046 

Washington.  OH 

Wood,  wv 

6080    Pensacola.  FL  

0.8193 

Escambia.  FL 

Santa  Rosa.  FL 

6120     Peona-Pekin,  IL 

0.8571 

Peona.  IL 

Tazewell.  IL 

Woodtord.  IL 

6160    Philadelphia,  PA-NJ  

1.1396 

Burtoigton,  NJ 

Camdwi.  NJ 

Gkxicester.  NJ 

Salem,  NJ 

Bucks.  PA 

rh^s'f»r    PA 

:  "ici*a'«    PA 

V  ..-•J. , •-♦.'.    DA 

■  "    r)*": '  .d    =^A 

6:  "      -  "■■  ^    -  M..sa,  AZ 

09606 

Vd'  -.C't'd.    -^' 

Pmal.  AZ 

624n     P.ne  Bkitt,  AR 

0.7826 

-^^e'snn,  AR 

6:"^       •  "sDu^gh.  PA  

0.9725 

-  ^eg'-e'-.    >  ^ 

Beaver.  PA 

Butler   PA 

i  ,,p-p    PA 

Vfasrmyton,  PA 

Westmoreland.  PA 

6323     Prttsfield,  MA  

1.0960 

Berkshire.  MA 

6340  PocateMo,  ID  

0.9586 

Banrxxk,  10 

6360     Ponce.  PR  

04589 

Guayanilla,  PR 

Juana  Diaz,  PR 

Penuelas.  PR 

Ponce.  PR 

Villalba.  PR 

Yauco.  PR 

6403    Portland,  ME  

0.9627 

Cumberland,  ME 

Sagadahoc,  ME 

York,  ME 

6440    Portland-Vancouver,       0F»- 

WA 

1.1344 

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill.  OR 

Clark,  WA 

6483    Providence-Warw»ck-Paw- 

tucket,  Rl  

1.1049 

Bnstol,  Rl 

Kent.  Rl 

Newport.  Rl 

Providence.  Rl 

Washir>gton,  Rl 
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Tab^e  2  1  — WAGt-  Index  for 

URBAN 

Table  2, i.— Wage  Index  for 

Urban 

"AB,  F  2    — /vAGE  Index  for  urban 

Ape  AS — Continued 

Areas — Continued 

AREAS — Continued 

Urtia.n  Area 
(Constrfuen*  counties  c  cou"^% 

ec-^^'va-'en's 

Wage 

'ndex 

jroan  Area 

■Constitueni  counties  or  county 
eauivaientsi 

Wage 
index 

.  oa-  A-ea 

..^ons'iiuen-  -counties  or  county 

equivalents) 

Wage 
index  • 

— — — — ~ 1- 

6520     Provo-Orem.  LTT  

•  0073 

Piacer   CA 

Ljgu-c    PR 

'•a'-       ■^ 

Sacramento    CA 

Mana-    RR 

6^6:     ^-..eoio.  CO - 

.;  &450 

6960     Saginaw-Bay     C'y-MiCianc 

M,DfOv:S     PR 

Pueoic    C  '" 

M         „ 

0-95(>: 

Naguaoc,  PR 

658C     pj"'a  Gorda,  FL  

0  8725 

Bay,  Ml 

Na'ani'-D   PR 

.  '■■a'io"e    FL 

Midland.  Ml 

Rii,-   j^anoe   PR 

660C     Racine,  Wl        „ 

0.8934 

Saginaw,  M 

Sa"  jua-'    -R 

Racme   vV 

6980     St  Clouc,  MN  

0.9544 

^  ya  fiita   PR 

6640    Raieigh-Qurnann-ChaDel  HIR. 

Benton.  MN 

'oa  Baia,  PR 

NC  - 

0  96  ■  S 

Steams,  MN 

''uiiiic  Alio.  PR 

Chatham.  NC 
Durham,  NC 

7'30C     S*  Joseph   MO  

0.8366 

.e-aa  A!-a   °R 

Anflrews   MO 

'.  cga  Baia    '-R 

Franklin    NC 

Buchanan,  MO 

•  ar-jcoa   ►■''^ 

Jofinston    NC 

7^040     St  LOUIS,  MC^IL  „ - 

0.9130 

7460     i.a-             Luis            Obispo- 

Orange,  NC 

Clinton,  iL 

A',ascaoe'D  -asc  ",^Dres,  CA  

1.1374 

Wake   NC 

Jersey.  IL 

Sa"  ,„  -j'S     Oisck:    .  '- 

6660     Raoifl  City,  SD  

0  8545 

Maoison.  IL 

749C     "'3' -a  ba-Da-a  '-.a-a  '.'a- a 

Pennmglon    SD 

Monroe.  IL 

^  ..".impoC     ,-.  - 

1.0688 

Af.Rn      Readinc    PA           

0  95-6 

S!  Clair   IL 
Frankhn,  MO 

Santa  BarDa-j    .  '• 
7485     Santa  c-.;  Aa'sonville,  CA 

Berks,  PA 

1.4187 

6690    Redding,  CA 

1.1790 

jetlerson.  MO 

Santa  Cruz.  C" 

Shasta,  CA 

Lirxxiln    MO 

7490     Santa  'e    NM  

1.0332 

6720    Reno.  NV 

1.0768 

S'  Charles.  MC 

Los  Alamos    N*.' 

Washoe,  NV 

S-  Louis,  MO 

Santa  ^e    NK« 

f-iO     Rtchlano-Kennewick- Pasco, 

St  LOUIS  City,  MO 

7500     San;a  R:>s<=    CA  

1.2815 

»*,  i              

0  9918 

Warren    MO' 
Sullivan  Cit>.  MO 

Sono" a    . - 
7510     Sa'asota-b'aoenion,  FL 

Renton    WA 

0.9757 

f^i-anKlm    WA 
6760     Richnono-Petersburg.  VA 

'080     Salem  OR         

09935 

Manatee,  FL 

09162 

Marion.  OR 

Sarasota  PL 

Charles  CtTv  Countv    VA 

Polk,  OP 

7520     Savannah,  GA 

0.8638 

ChesterfieiC   VA 
Ooionia>  Heights  City,  vA 

7120     Salinas  CA       

1.4613 

Brv'S""     oA 

Monterey,  CA 

Tha'ham.  GA 

D^n^'iOCie    VA 

7 1 60     Salt  Lake  City-Ogden   UT  ... 

0.9857 

tlingha""    GA 

Goochianc    vA 

Davis,  JT' 

75^0     Sca-TCM'.'    v\ ;;« es  Bane— 

.  Salt  Lake,  U^ 

Hazietor    FA   

0.8539 

►lanover     vA 

•^eoricc     vA 

Weber    W^ 

Cx>iumDia    'A 

-lopeweli  Cr'v    V  A 

7200     San  Angeto   TX  „ 

0.778C 

..ac-Kawa'-'^a    Fi 

New   Ken'     V'A 

■Tom  Green   "X 

.  .^7e"'-f-    ■•  - 

^240     San  Antohto   TX  ._ 

0  h4'-iy 

vVv-o!^,".;,    -  i 

^- "'What an    V'A 

Bexar   "^x 

76i'>C     >eanie-B©iie»u&-i.»eiett, 

Gomai,  7x 

,»,  A                                     

1.1339 

>-";nce  jeorge.  v  a 

^iChn-ionO  C'*y     V* 

Guadalupe,  tx 

sia'x:    >'v  A 

^'Bu     R'verstae-San      bemaramo, 

Wilson    Tx 

"  i^c     v'»  ^ 

A                                 „ 

1.1307 

7320     San  Diegc    CA  

1.2193 

Snohr-'m-s"    v\  i 

San  DiegC'   CA 

7610     ^na'  >-'    ■■  -     

0.8783 

H've'Sioe   CA 

Sa^  Bemaraino,  CA 

'360     San  Francisco,  CA  — 

1.4180 

Me'ce-    -^ 

0.8402 

Mann.  CA 

San  Francisco,  CA 

762C     ■■'■fx>ga^    Wl 

SnervDvoa"    Wl 

0.7862 

Botetourt   VA 

Roanoke    V''' 

San  Mateo  CA 

764:      -'le'  ■  an-Denison,  TX 

0.8499 

Roanoke  Ci*»    v  A 

7400     San  Jose  CA  

1.4332 

,j-avs,:''       > 

Salem  Ci'y,  VA 

Santa  Ciara  CA 

76SC     or'pve:x>'"  Bossier  City,  LA 

0.9381 

f.A^O     Rochester   MN  

1.0502 

7440     San  juan-Bayamon,  PR  

Aguas  Buenas,  PR 

0.4625 

r'OSSie-    -  - 
,r  .%0G :    ^ 

Otms'ec,  MN 

Kis4C     Roches'er,  NY  

0.9524 

Barceioneta.  PR 

Aeoster,  LA 

Bavamon    PR 

7720    Sioux  Citv   lA— NE  

0.8031 

jenesee   N* 

'*!ngstO^    ^•i'* 

Canovanas,  PR 

Woodbury,  lA 

Carolina,  PR 

Dakota,  NE 

Catanc   PR 
Ceiba,  PR 

7760    Sioux  Falls  SD  

0.8712 

,_,,r'a':C     NV 

r'lnean^    NY 

Lincoln,  SD 

v\  a ,,  -^  e    N  * 

Comeno   PR 

Minnehaha,  SD 

oSfi'C     R'OCKior':    IL  

0.9081 

Corozai,  PR 
Dorado,  PR 

7800    South  Bend.  IN „ 

St  Joseo"     N 

0.9868 

b.xine    ^ 

C'gie,  <L- 

Fajardo,  PR 

7840     Soota't-    A  A  

1.0486 

vVinneoago,  IL 

» 

Fionaa,  PR 

SpC'-.ane    A- 

0.8713 

0.9029 

Guaynatx;   PR 
Humacao   PR 

7880     bo'ingtietc,  IL  

Ec3gecomt)e   NC 

Me-a^c   IL 

Nash    NC 

1.2202 

Juncos,  PR 
Los  Piedras,  PR 

.'.anga-io'    -. 

0.7989 

►:,9.;\'     Sacramento,  CA  

E    Ooraoo   Z^ 

Loiza   RR 

,  nrisna'"    '•*0 

2fi2R2 
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Table  2. 1.— Wage  Index  for  Urban 
Areas— Continued 


Table  2. 1.— Wage  Index  for  Urban 
Areas — Continued 


Table  2. 1.— Wage  Index  for  Urban 
Areas — Continued 


Urt)an  Area 

(Constituent  cx>unties  or  county 

equivalents) 

Greene.  MO 

Webster,  MO 
8003     SpringfteW,  MA 

Hampden,  MA 

Hampshire,  MA 
8050    State  College.  PA 

Centre,  PA 
8080    Steubenville-Weirton,     OH- 

VW 

Jeflerson.  OH 

Brooke.  WV 

Hancock,  WV 
8120    StocktorvLodI,  CA  

San  Joaquin,  CA 
8140     Sumter.  SO 

Sumter,  SC 
8160    Syracuse.  NY  

Cayuga.  NY 

Madison,  NY 

Onondaga.  NY 

Oswego.  NY 
8200    Tacoma.  WA  

Pierce.  WA 
8240    Tallahassee.  FL 

Gadsden,  FL 

Leon.  FL 
8280  Tampa-St  Petersburg-Claar- 

water.  FL  

Hernando.  FL 

Hillsborough.  FL 

Pasco,  FL 

Pinellas,  FL 
8320    Jerre  Haute.  IN  „ 

Clay,  IN 

Vermillion.  IN 

Vigo,  IN 
8360    Texarkana,     AR-Texarkana, 

TX  

Miller.  AR 

Bowie.  TX 
8400    Toledo,  OH  ...„ 

Fulton.  OH 

Lucas.  OH 

Wood.  OH 
8440    Topeka.  KS  .._ _ 

Shawnee.  KS 
8480     Trenton.  NJ  „ 

Mercer,  NJ 
8520     Tucson.  AZ  „ 

Pima,  AZ 
8560     Tulsa.  OK  „ 

Creek.  OK 

Osage.  OK 

Rogers.  OK 

Tulsa.  OK 

Wagoner,  OK 
8600    Tuscakx)sa.  AL  „ „... 

Tuscaloosa.  AL 
8640     Tyler,  TX 

Smith,  TX 
8680    Utica-Rome,  NY 

Herkimer,  NY 

Oneida,  NY 
8720    Valleio-Fairlield-Napa,  CA  ., 

Napa,  CA 

Solano,  CA 
8736     Ventura.  CA  ....„„ .^„.... 

Ventura.  CA 
8750    Victoria.  TX „ 


Wage 
index 


1.0740 
0.9635 
08645 

M496 
0  7842 
09464 

1.1016 
0.8332 

0.9103 

08614 

08664 
1.0390 

0.9438 
1.0380 
09180 
08074 


08187 
0.9567 
0.8398 

13754 

1  0946 
08474 


Urban  Area 

(Constituent  counties  or  county 

equivalents) 


VA 


VA 


VA 


Victoria,  TX 
8760    Vinetand-Millville-Bridgeton. 

NJ  

Cumberland.  NJ 
8780    Visalia-Tulare-Porterville. 

CA  

Tulare.  CA 
8800    Waco.  TX  

McLennan.  TX 
8840    Washington.     DC-MD-VA- 

WV  

District  of  Columbia,  DC 

Ca^ert.  MD 

Charles,  MD 

Frederick,  MD 

Montgomery.  MD 

Pnnce  Georges,  MD 

Alexandria  City.  VA 

Arlington,  VA 

Ctarke.  VA 

Culpepper,  VA 

Fairlax,  VA 

Fairfax  City,  VA 

Falls  Church  City 

Fauquier.  VA 

Fredericksburg  City 

King  George.  VA 

Loudoun.  VA 

Manassas  City.  VA 

Manassas  Park  City 

Pnnce  William.  VA 

Spotsylvania.  VA 

Staftord.  VA 

Warren,  VA 

Berkeley.  WV 

Jeflerson,  WV 
8920    Waterloo-Cedar  Falls.  lA 

Black  Hawk.  lA 
8940    Wausau.  Wl 

Marathon,  Wl 
8960    West      Palm      Beactv-Boca 

Raton,  FL  

Palm  Beach.  FL 
9000    Wheeling.  OH-WV  

Belmont.  OH 

Marshall.  WV 

Ohio.  WV 
9040    Wichita,  KS 

Butler.  KS 

Harvey.  KS 

Sedgwick.  KS 
9080    Wichita  Falls,  TX  

Archer,  TX 

Wichita,  TX 
9140    Williamsport,  PA 

Lycoming,  PA 
9160    Wilmmgton-Newark.  DE-MO 

New  Castle.  OE 

Cecil.  MD 
9200     Wilmington.  NC  

New  Hanover,  NC 

Brunswick,  NC 
9260     Yakima,  WA  

Yakima.  WA 
9270    Yolo.  CA  

Yoto.  CA 
9280     York.  PA    „ 

York.  PA 
9320    Youngstown-Warren.  OH  .... 


Wage 
index 


1.0110 


09924 


0.7696 


1.0911 


08640 
1.0545 

1.0372 
07707 

0.9403 

0.7646 

0.8548 
1.1538 

0.9322 

1.0102 
1.1431 
0.9415 
0.9937 


Urban  Area 

(Constituent  counties  or  county 

equivalents) 


Columbiana.  OH 

Mahoning.  OH 

Trumbull.  OH 
9340    Yuba  City,  CA 

Sutler.  CA 

Yuba.  CA 
9360    Yuma,  AZ  

Yuma,  AZ 


Wage 
index 


1.0324 
0.9732 


Table  2. 1.— Wage  Index  for  Rural 
Areas 


Nonurban  area 


Alabama 

Alaska  „... 

Anzona  

Arkansas  

California  

Cokxado  

ConnectKxrt  

Delaware 

Flonda  , 

Georgia  

Hawaii  , 

Idaho  , 

Illinois  , 

Indiana 

Iowa 

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  .. 

Michigan  

Minnesota  

Misstssipp« 

Missouri 

Montana  .- 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey '  

New  Mexico  

New  York  

North  Carolina  ... 

North  Dakota 

Ohio  

Oklahonna 

Oregon  

Pennsylvania 

Puerto  Rico  

Rhode  Island'  .. 
South  Carolina  . 
South  Dakota  .... 

Tennessee  

Texas  „. 

Utah  

Vermont  

Virginia  

Washington  

West  Virginia 

Wisconsin 

Wyoming  


Wage 
irKlex 


0.7260 
1.2302 
0.7989 
0.6995 
0.9977 
0.8129 
1.2617 
0.8925 
0.8838 
0.7761 
1.0229 
0.8221 
0.7644 
0.8161 
0.7391 
0.7203 
0.7772 
07383 
0.8468 
0.8617 
1.0718 
0.8923 
0.8179 
0.691 1 
0.7206 
0.8302 
0.7401 
0.8914 
0.9717 

0.8070 
0.8401 
0.7937 
0.7360 
0.8434 
0.7072 
0.9975 
0.8421 
0.3939 

0^7921 
0.6983 
0.7353 
0.7404 
0.8926 
0.9314 
0.7782 
1.0221 
0.7938 
0.8471 
0.8247 


'  All  counties  within  the  State  are  classified 
urban. 
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E.  Relationship  of  FUG-lII  Classification 
System  to  Existing  Skilled  Nursing 
Facility  Level  of  Care  Criteria 

Section  1814(a)(2)(B)  of  the  Act 
provides  that,  in  order  for  Part  A  to 
make  payment  under  the  extended  care 
benefit,  a  physician,  nurse  practitioner, 
or  clinical  nurse  sp)ecialist  must  initiallv 
certify  (and  periodically  recertify)  that 
the  beneficiary  needs  a  specific  level  of 
care,  specifically,  skilled  nursing  or 
rehabilitation  services  on  a  daily  basis 
which,  as  a  practical  matter,  can  onlv  be 
provided  in  an  SNF  on  an  inpatient 
basis.  Longstanding  administrative 
criteria  for  determining  whether  a 
beneficiary  meets  this  statutory  SNF 
level  of  care  definition  appear  in 
regulations  at  §§  409.31  through  409  35 
and  manual  instructions  in  the 
Medic;are  Intermediary  Manual.  Part  3 
(MIM-3),  §t)3l32ffand  the  Skilled 
Nursing  Facility  Manual  §t)  214ff  These 
criteria  entail  a  retrospective  review  that 
focuses  primarily  on  a  beneficiary's 
need  for  and  receipt  of  specific, 
individual  skilled  services  as  indicators 
of  the  need  for  a  covered  SNF  level  of 
care.  (The  certificatioa^recertification 
procedure  itself  is  implemented  in 
regulations  at  *^  424.20) 

In  this  context,  the  RUG-III  system 
serves  three  distinct  but  related 
purposes: 

•  Streamlining  and  simplifying  the 
process  for  determining  that  a 
beneficiary  meets  the  statutory  criteria 
for  an  SNF  level  of  care  (which  is  a 
prerequisite  for  making  program 
payment  under  the  extended  care 
benefit),  by  automatically  classifying 
those  beneficiaries  assigned  to  any  of 
the  highest  26  of  the  44  RUG-III  groups 
as  meeting  the  definition  (For  those 
beneficiaries  assigned  to  the  lowest  18 
groups,  level  of  care  determinations  are 
performed  on  an  individual  basis,  using 
the  existing  administrative  criteria 
established  for  this  purpose.) 

•  Determining  the  level  of  the  Part  A 
per  diem  payment  under  the  SNF'  PPS. 
which  vanes  with  the  resourf:e  intensity 
of  the  particular  RUG-III  group  to  which 
an  individual  beneficiarv'  is  assigned.  In 
addition  to  developing  a  per  diem 
payment  rate  for  each  of  the  RUG-III 
groups,  we  are  also  creating  a  default 
payment  rate  (as  discussed  previously 
in  section  II.B.ll.)  to  address  situations 
such  as  those  in  which  the  facility's 
failure  to  submit  a  completed 
assessment  in  a  timely  manner  prevents 
the  beneficiary  from  being  assigned  to  a 
particular  RUG-III  group  In  order  to 
recreive  payment  at  the  default  rate  m 
the  absence  of  completing  an 
assessment  timely,  the  SNF  would  have 
to  submit  sufficient  information  to  its 


Medicare  fiscal  intermedian.'  (FI)  to 
enable  the  FI  to  establish  coverage 
under  the  existing  administrative 
criteria. 

•  Providing  an  additional  basis  for 
making  an  administrative  presumption 
(under  regulations  at  §  409, 60(c)(2))  that 
an  SNF  resident  who  has  exhausted  Part 
A  benefits  continues  to  meet  the  skilled 
level  of  care  definition  in  the  SNF.  since 
a  resident  assigned  to  any  of  the  upper 
26  RUG-III  groups  is  automatically 
classified  as  meeting  this  definition. 
Such  a  resident  continues  to  be 
considered  an  "inpatient  "  of  the  S.\f 
for  purposes  of  prolonging  his  or  her 
current  benefit  period  under  section 
1861ia)(2j  of  the  Act  and  ^  409.60(b)(2) 
of  the  regulations, 

.As  discussed  below,  we  believe  that 
certain  specific  modifications  are 
appropriate  in  the  existing 
administrative  criteria  that  are  used  for 
making  SNF  level  of  care 
determinations,  in  order  to  achieve 
greater  consistency  between  them  and 
the  RU'G-IIl  classification  sv.stem.  Under 
the  demonstration,  those  beneficiaries 
assigned  to  any  of  the  highest  26  of  the 
44  RUG-III  groups  have  been  defined  as 
meeting  the  SNF  level  of  care  specified 
in  the  statute  Thus,  the  RUG-III 
classification  system  used  under  the 
demonstration  and  the  existing 
administrative  level  of  care  cntena 
essentially  represent  two  different 
approaches  toward  achieving  the  sair.e 
obiective — identifying  those 
beneficiaries  who  meet  the  SNF  level  of 
care  definition  in  section  18141a)(2)(B) 
of  the  Act.  Under  the  demonstration, 
RUG-III  has  been  used  as  a  means  of 
qualifying  beneficiaries  for  coverage,  not 
disqualifying  them.  That  is,  those 
beneficiaries  assigned  to  any  of  the 
upper  26  groups  are  automatically 
classified  as  meeting  the  SNF  le\  e;  n{ 
care  definition  while  those  beneficiaries 
assigned  to  any  of  the  lower  18  group*- 
are  not  automatically  classified  as  either 
meeting  or  not  meeting  the  definition, 
but  instead  recene  an  individual  level 
of  care  determination  using  the  existing 
administrative  criteria.  This  prot^edure 
will  continue  under  the  new  SNF  PPS, 
Thus,  a  beneficiary  who  is  assigned  to 
one  of  the  upper  26  RL'G-IIl  groups  is 
automatically  designated  as  meeting  the 
SNF  level  of  care  definition,  and  the 
required  initial  certification  under 
^  424, 20(a)  regarding  such  a 
beneficiarv's  general  need  for  an  S.NF 
level  of  care  would,  m  effect,  simply 
serve  to  confirm  the  correctness  of  this 
designation,  .•\ccordingly.  we  are 
amending  the  regulations  at  §  424.20(a) 
to  provide  that,  at  the  option  of  the 
individual  completing  it.  the  initial 
certification  for  a  beneficiarv  who  is 


assigned  to  one  of  the  upper  26  RUG- 
HI  groups  can  either  consist  of  the 
existing  content  described  in  that 
provision  or.  alternatively,  can  state 
simply  that  the  beneficiary's  assignment 
to  that  particular  RUG-III  group  is 
correct. 

Under  this  type  of  framework,  it  is  not 
essential  for  the  RUG-III  system  to 
conform  exactly  to  the  existing 
administrative  criteria,  since  any 
beneficiary  who  does  not  initially  meet 
the  criteria  for  coverage  under  the 
former  will  then  receive  an  individual 
level  of  care  determination  under  the 
latter.  Nevertheless,  it  is  desirable  from 
a  programmatic  standpoint  to  reconcile, 
whenever  possible,  any  specific 
inconsistencies  that  may  exist  between 
these  two  approaches  in  their  treatment 
of  particular  conditions  and 
circumstances.  Further,  for  the  reasons 
discussed  below,  we  believe  that 
resolving  these  inconsistencies  in  favor 
of  the  approach  taken  under  RUG-HI 
would  also  help  bring  the  existing 
administrative  criteria  more  into  line 
with  the  current  state  of  clinical 
practice  We  note  that  these  changes  in 
the  existing  administrative  criteria  will 
become  effective  with  the  introduction 
of  the  Part  A  SNF  PPS  and  its  RUG-ID 
classification  system  (that  is,  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1998),  and  will  be  implemented 
on  a  prospective  basis  only. 
Accordingly,  we  will  advise  Medicare 
contractors  that  any  beneficiary  who, 
upon  the  effective  date  of  these  changes, 
is  currently  in  a  covered  SNF  stay  will 
not  have  his  or  her  coverage  terminated 
on  the  basis  of  these  revisions  for  the 
duration  of  that  covered  stay. 

The  existing  administrative  criteria 
for  making  SNF  level  of  care 
determinations  focus  primarily  on  the 
use  of  specific,  individual  skilled 
services  as  indicators  of  a  beneficiary's 
need  for  a  covered  level  of  care.  The 
particular  services  identified  in  these 
criteria  date  back  to  the  Senate  Finance 
Committee  Report  language  (S.  Rep.  No. 
92-1230,  pp. 282-285)  that 
accompanied  the  Social  Security 
Amendments  of  1972  (PubUc  Law  92- 
603).  However,  in  the  25  years  since  that 
legislation  was  enacted,  the  state  of 
clinical  practice  for  the  nursing  home 
population  has  advanced  dramatically, 
to  the  point  where  some  of  the  specific 
!  vf^)es  of  services  cited  in  the  Committee 
Report  either  have  fallen  largely  into 
disuse  or  have  now  become  routinely 
available  in  less  intensive  settings. 
.Accordingly,  with  the  passage  of  time, 
some  of  the  individual  services 
identified  as  skilled  in  the  existing 
administrative  criteria  no  longer,  in 
themselves,  represent  \  alid  indicators  of 
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I  ,  .        , .       ..    such  services 

might  still  b«  considered  "skilled"  in  a 
technical  sen.se  (in  that  they  mav 
urxuabiy  require  rendition  by  skilled 
personnel  in  order  to  be  furnished  safely 
and  effectively),  we  believe  that  they  are 
no  longer  appropriate  for  inclusion  in 
the  SNF  level  of^r^re  criteria 

For  example,  we  believe  that  from  a 
clinical  as  well  as  programmatic 
standpoint,  it  is  no  longer  necessary  or 
appropriate  to  include 
"nypodermoclysis"  (injection  of  fluids 
Into  the  subcutaneous  tissues  to  supply 
the  body  with  liquids  quickly)  in  the  list 
of  examples  of  skilled  nursing  services 
at  §409. 33(b)  Medically,  this  service  is 
equivalent  to  giving  fluids  in  an 
intravenous  infusion.  As  more  SNFs 
have  become  proficient  in  the 
.1  '  'ration  of  intravenous 

I  ons  and  fluids,  the  number  of 

cases  in  which  this  service  would  be 
appropriate  becomes  extremely  small. 
Although  there  may  be  h  very  small 
number  of  benenciarius  who  cannot  be 
hydrated  with  intravenous  fluids,  it  is 
likely  that  they  would  be  sufficiently 
medically  complex  as  to  be  classiPied 
into  one  of  the  top  26  RUG-III 
categories,  rt^gardless  of  the  use  of 
hypodermoclysis. 

We  also  believe  that  the  ordering  of 
subcutaneous  injections  can  no  longer 
be  considered  sufficient  in  itself  to 
justify  the  designation  of  a  covered  SNF 
level  of  care.  We  note  that  the  most 
frequently  administered  type  of 
subcutaneous  medication  is  insulin, 
which  has  lung  been  defined  as  a 
nonskilled  service  with  respect  to  any 
beneflciary  who  is  capable  of  self- 
administration.  Further,  with  the 
evolving  state  of  clinical  practice  over 
time,  the  administration  of  a 
subcutaneous  injection  has  now  become 
commonly  accepted  as  a  nonskilled 
service  even  in  less  intensive  settings 
such  as  physician  offices  and  home 
health  agencies,  making  its  continued 
categorization  as  a  skilled  service  in  the 
SNF  context  I  it^ly  anomalous.  In 

the  RUG— III  (  iiions.  an  insulin- 

dependent  diabetic  beneficiary  who  is 
clinically  unstable  enough  to  have  had 
two  physician  order  changes  within  the 
preceding  7  days  would  be  assigned  to 
one  of  the  top  26  groups  and.  thus, 
would  automatically  be  classified  as 
meeting  the  standard  for  a  covered  level 
of  care.  By  contrast,  a  beneficiary  who 
has  stabilized  and  continues  to  receive 
subcutaneous  injections  on  a  chronic 
basis  will,  in  all  likelihood,  have 
already  exhausted  the  100  days  of 
available  SNF  coverage  per  benefit 
period  at  that  point  In  this  situation, 
categorizing  the  injections  as  a 


nuu^kiUed  »ervic.e  would  actually  work 
to  the  beneficiary's  advantage,  as  it 
would  enable  such  a  beneficiary  to  end 
that  benefit  period  in  the  SNF  under 
regulations  at  §409. 60(b)(2) 

The  vast  majority  of  urinary  catheters 
are  placed  in  the  urethra,  but  a  few  are 
suprapubic  The  current  administrative 
criteria  also  identify  the  insertion  into 
the  urethra  and  sterile  irrigation  of 
urinary  catheters  as  a  skilled  nursing 
service  However.  RUG— III  ^oes  not 
consider  any  of  these  catheters  in 
assigning  patients  to  a  RUG-III  category. 
Further,  we  believe  that  it  may  well  be 
inherently  undesirable  to  specify  the 
use  of  urinary  catheters  as  a  criterion 
that  effectively  governs  SNF  coverage 
determinations,  because  of  the  risk  that 
this  creates  of  providing  an  unwarranted 
incentive  for  the  inappropriate  use  of 
urinary  catheters.  It  is  widely 
recognized  that  there  is  a  significant 
amount  of  unnecessary  use  of  catheters 
for  the  convenience  of  care  givers,  with 
the  potential  to  place  beneficiaries  at 
increa.sed  risk  of  infection.  Nevertheless, 
we  also  recognize  that  a  catheter  can  be 
medically  necessary,  especially  in  those 
particular  situations  where  obstruction 
IS  present.  Accordingly,  we  are  not 
deleting  this  particular  procedure  from 
the  administrative  criteria  at  this  time. 
We  invite  comments  on  whether  the 
care  of  suprapubic  catheters  should  be 
considered  skilled. 

The  RUG-HI  groups  recognize  enteral 
feeding  as  a  criterion  for  patient 
classification  only  if  it  is  providing  the 
patient  with  more  26  percent  of  his  or 
her  calories  and  at  least  501  milliliters 
of  hydration  daily.  Historically,  the 
administrative  criteria  have  only 
required  the  mere  presence  of  a  "Levin 
tube"  (now  referred  to  as  a  nasogastric 
tube)  or  a  gastrostomy  tube  for  enteral 
feeding.  We  note  that,  in  recent  years, 
gastrostomy  tube  feedings  have  become 
the  more  commonly  used  procedure,  as 
the  chronic  use  of  nasogastric  tubes  has 
been  replaced  because  of  the  increased 
risk  of  pneumonia  from  aspirating  fluid 
into  the  lungs  The  demonstration  took 
a  more  specifically  defined  approach 
because  a  few  beneficiaries  in  all  the 
demonstration  states  were  found  to  have 
had  feeding  tubes  retained  even  though 
they  were  no  longer  used  (or  even 
usable),  with  the  only  apparent  purpose 
being  to  maintain  the  beneficiary's 
"skilled"  status.  Because  we  believe  that 
It  is  clearly  inappropriate  for  such  a 
practice  to  serve  as  an  indicator  of  the 
need  for  a  covered  level  of  care,  we  are 
revising  the  administrative  criteria  to 
adopt  the  RUG-III  system's  more 
specific  approach.  That  approach 
incorporates  specific  criteria  (that  is, 
comprising  at  least  26  per  cent  of  daily 


calorie  requirements  and  providing  at 
least  501  milliliters  of  fluid  per  day)  that 
effectively  limit  the  recognition  of 
enteral  feeding  as  a  skilled  service 
(regardless  of  whether  administered  by 
nasogastric,  gastrostomy,  or  gastro- 
jejunostomy tube)  to  those  instances  in 
which  it  currently  is  clinically  relevant 
to  the  beneficiary  We  note  that  this 
particular  change  would  not  result  in 
removing  enteral  feeding  altogether 
from  the  list  of  skilled  nursing  services 
in  §  409.33(b).  but  merely  would 
provide  more  specific,  objective  criteria 
for  ensuring  that  coverage 
determinations  take  this  particular 
procedure  into  account  only  in  those 
instances  where  its  use  is.  in  fact, 
reasonable  and  necessary  in  accordance 
with  section  1862(a)(1)  of  the  Act. 

Under  the  existing  administrative 
criteria,  "management  and  evaluation  of 
a  care  plan,  "  "observation  and 
assessment,  "  and  "patient  education" 
needed  to  teach  a  patient  self- 
maintenance  during  the  initial  stages  of 
treatment  would  be  sufficient  in 
themselves  to  justify  the  need  for  skilled 
nursing  services.  The  RUG-III  system 
uses  nursing  rehabilitation  frequency  of 
physician  visits  and  number  of  days  on 
which  physician  orders  change  as 
criteria  to  assign  patients.  "Nursing 
rehabilitation"  is  defined  in  the  Long 
Term  Care  Resident  Assessment 
Manual.  The  services  considered  to  be 
nursing  rehabilitation  in  the  PPS  system 
include,  but  are  not  limited  to.  teaching 
self-care  for  diabetic  management,  self- 
administration  of  medications,  and 
ostomy  care. 

It  is  our  experience  in  the 
demonstration  that  these  criteria 
effectively  serve  as  proxies  to  the 
existing  categories  of  "management  and 
evaluation  of  a  care  plan."  "observation 
and  assessment."  and  "patient 
education"  (see  the  preceding 
discussion  on  the  RUG-III  Clinically 
Complex  category).  Observation  and 
assessment  (§  409.33(a)(2))  involves  a 
medically  fragile  beneficiary  who 
(although  not  presently  receiving  any 
specific  skilled  services)  could 
potentially  undergo  a  sudden  and  rapid 
decline  at  any  time  and.  consequently, 
may  require  skilled  expertise  on  the  part 
of  facility  staff  in  order  to  recognize  and 
respond  quickly  to  the  earliest  signs  of 
an  impending  change  in  condition. 

Because  the  category  of  observation 
and  assessment  is.  by  definition,  limited 
to  a  beneficiary  whose  condition  is 
potentially  unstable,  the  RUG-IE 
criteria  for  frequency  of  physician  visits 
and  number  of  order  changes  clearly 
represent  appropriate  proxies  in  this 
situation.  They  similarly  serve  as 
appropriate  proxies  for  the  category  of 


Federal  Register/Vol.  63.  No.  91 /Tuesday.  May  12,   1998/Rules  and  Regulations 


26285 


skilled  management  and  evaluation 
(§  403.33(a)(1))  of.an  aggregate  of 
nonskilled  services  (which  is  generally 
invoked  only  during  the  first  few  days 
of  a  beneficiary's  SNF  stay,  until  more 
specific  skilled  care  needs  can  be 
identified  through  the  completion  of  the 
resident  assessment)  and  of  patient 
education  (§  409  33(a)(3),  which 
involves  teaching  self-maintenance 
during  the  initial  stages  of  treatment), 
since  these  categories  are  generally 
confined  to  the  initial  portion  of  the 
SNF  stay,  typically  before  the 
beneficiarv's  condition  has  stabilized. 
Accordingly,  because  we  anticipate  that 
essentially  all  patients  falling  into  these 
categones  will  be  assigned  to  one  of  the 
highest  26  RUG-III  groups,  we  believe 
that  it  is  no  longer  necessary  to  retain 
these  particular  categones  in  the 
administrative  critena. 

As  noted  above,  the  dramatic 
advances  in  the  state  of  medical  and 
nursing  practice  that  have  occurred  over 
the  past  25  years  have  necessitated  a 
reevaluation  of  some  of  the  specific 
elements  in  the  existing  SNF  level  of 
care  criteria.  These  advances  in  clinical 
practK;e  have  also  been  accompanied  by 
a  significant  improvement  in  the  ability 
to  colled  and  utilize  clinical  data  for 
program  purposes,  as  exemplified  by  the 
MDS  and  RUOIIi  Therefore,  we 
believe  it  may  be  appropriate  to 
consider  the  feasibility  of  ultimately 
moving  beyond  the  limited,  incremental 
adiustments  in  the  existing  SNF  level  of 
care  cntena  discussed  above,  in  favor  of 
a  more  fundamental  change  in  the 
overall  process  of  performing  SNF  level 
of  care  determinations  themselves. 
Specifically,  it  mav  be  possible  to 
eliminate  the  use  of  the  existing 
administrative  criteria  altogether,  by 
utilizing  RlJC-IIl  as  the  exclusive  means 
for  making  these  determinations  rather 
than  as  a  mere  adjunct  to  the 
administrative  criteria 

We  believe  that  the  RUG-III  system's 
basic  approach,  which  provides  for  an 
ongoing  evaluation  of  an  entire  cluster 
of  patient  indicators,  may  well  represent 
a  more  predictable  and  reliable  way  of 
making  accurate  SNF  level  of  care 
determinations  than  the  existing 
administrative  criteria's  primary  focus 
on  reviewing  claims  information 
rrtroapectively  for  the  presence  or 
riwanCB of  individual  skilled  services 
Besides  being  a  far  simpler  procedure 
from  an  administrative  standpoint,  we 
believe  that  basing  SNF  level  of  care 
determinations  exc;lusive!v  on  the  RL'G— 
III  system  would  represent  a  significant 
improvement  over  certain  aspects  of  the 
existing  criteria: 

•   Greater  rvliability  in  predicting  in 
advance  whether  a  particular 


henefiaary  will  qualify  for  coverage. 
I'nder  the  current  process  of 
determining  Medicare  coverage  with  the 
existing  administrative  criteria  based  on 
a  retrospective  claims  review  ,  it  can  be 
difficult  to  predict  with  certainty 
whether  a  particular  beneficiary's  SNF 
care  will  be  covered  One  eariv  attempt 
to  address  the  resulting  problem  of 
retroactive  coverage  denials  was  the 
enactment  of  the  "presumed  coverage  " 
provision  in  section  228(a)  of  Public 
Law  92-603,  which  was  designed  to 
grant  periods  of  SNF  coverage 
prospectively  on  the  basis  of  a 
beneficiary's  diagnosis  However,  in 
section  941  of  the  Omnibus 
Reconciliation  Act  of  1980  (Public  Law 
96—499),  the  Congress  ultimately 
repealed  this  provision  as  unworkable. 
Thus,  while  the  subsequently-enactea 
hospital  PPS  was  able  to  use  diagnosis 
successfully  as  a  predictor  of  resource 
intensity  for  acute  care,  the  long-term 
care  setting  required  the  development  of 
indicators  that  were  more  sensitive  to 
the  particular  characteristics  of  patients 
in  this  setting.  We  believe  that  in  the 
RUG-HI  classification  system,  we  have 
now  developed  such  an  instrument, 
with  the  potential  to  bring  greater 
reliability  and  predictability  to  the  SNF 
coverage  determination  process 

•  Increased  consistency  and 
uniformity  among  different  contractors 
in  maiung  level  of  care  determinations. 
The  process  of  retrospective  claims 
review  conducted  under  the  existing 
administrative  criteria  inherently  rel.es 
upon  the  medical  judgment  of  the 
individual  reviewer  Thus,  it  would  be 
possible  for  two  claims  with  essentially 
identical  sets  of  facts  to  'be  adiuduated 
differently  by  different  contractors  By 
contrast,  RUG-III  utilizes  a  unified  set 
of  specific  clinical  critena  that  is  more 
coherent  and  objective,  thus 
diminishing  the  potential  for  variation 
based  on  differences  in  individual 
judgment. 

It  IS  worth  noting  that  even  the 
existing  criteria  implicitly  acknowledge 
the  limitations  of  an  approach  that  looks 
solelv  at  the  presence  or  absence  of 
individual  skilled  services.  As 
mentioned  previously,  the  existing 
critena  have  historically  recognized 
situations  that  may  require  skilled 
overall  management  and  evaluation  of 
the  care  plan  of  a  beneficiarv  who 
receives  only  an  aggregate  of  unskilled 
services,  or  that  may  require  skilled 
observation  and  assessment  of  changes 
in  the  condition  of  an  extremely 
unstable  and  medically  fragile 
beneficiarv.  even  though  the  beneficiary 
does  not  presently  receive  any  specific 
skilled  services  Furt.her,  RUG-IIl's 
approach  of  e\  aiuating  a  broad  cluster 


of  services  and  other  patient  indicators 
is  consistent  with  the  recent  Medicare 
trend  of  grouping  individual  services 
into  increasingly  larger  bundles  for 
program  purposes,  as  exemplified  by  the 
SNF  PPS  and  Consolidated  Billing  ' 
provisions. 

Another  reason  that  it  may  now  be 
feasible  to  rely  exclusively  on  the  RUG- 
III  system  in  making  level  of  care 
determinations  is  that  the  upper  26 
RUG— ID  categories  and  the  existing 
administrative  cntena  (as  now 
modified)  should  serve  to  identify 
increasingly  similar  sets  of  patients  as 
meeting  the  SNF  level  of  care  definition. 
We  also  note  a  steady  decline  over  the 
course  of  the  demonstration  in  the 
proportion  of  covered  days  for  those 
beneficiaries  assigned  to  any  of  the 
lower  18  RUG-in  groups  (which 
initially  represented  approximately  15 
percent  of  total  covered  days),  to  the 
point  where  such  beneficiaries 
ultimately  accounted  for  only  about  5  to 
8  percent  of  total  covered  days.  Thus. 
one  possible  approach  might  be  simply 
to  establish  that  beneficiaries  assigned 
to  the  highest  26  groups  meet  the  SNF 
level  of  care  definition,  while  those 
assigned  to  the  lowest  18  groups  do  not, 
and  we  specifically  solicit  comments  on 
the  feasibility  of  this  approach. 
However  we  also  solicit  comments  on 
the  possible  extent  and  specific  nature 
of  situations  in  which  beneficiaries  who 
are  assigned  to  one  of  the  lower  18 
RUG-in  groups  might  nonetheless  meet 
the  statutory  standard  for  an  SNF  level 
of  care,  including  information  on  their 
clinical  profiles  as  well  as  the  specific 
basis  on  which  they  would  qualify  for 
Medicare  SNF  coverage. 

We  are  also  creating  a  new,  rebuttable 
presumption  of  an  SNF  resident's 
continued  "inpatient'  status  for  benefit 
penod  purposes,  based  on  his  or  her 
assignment  to  one  of  the  upper  26  RUG- 
III  groups  We  are  adding  this  new 
administrative  presumption  to 
paragraph  (c)(2)  of  §409.60  rather  than 
•i  paraerapn  {c)(l)  since,  unlike  the 
presumptions  included  in  paragraph 
(c)(1),  it  is  not  hmited  to  instances  in 
which  a  claim  for  Medicare  SNF 
benefits  is  actually  filed.  Thus,  a  benefit 
period  determination  under  this 
presumption  could  be  rebutted  by 
presenting  evidence  establishing  that 
the  beneficiar\'  should  have  been 
assigned  to  one  of  the  lower  18  RUG-ID 
groups  which,  in  turn,  would  permit  a 
determination  that  the  beneficiary  was 
not  actually  receiving  a  covered  level  of 
care. 

m.  Three-Year  Transition  Penod 

Under  sections  1888(e)  (1)  and  (2)  of 
the  Act,  during  a  facility's  first  three 
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cost  ruportinf;  periods  that  begin  on  or 
after  luly  1.  1998  (transition  period),  the 
facility's  PPS  rate  will  be  equal  to  the 
sum  of  a  percentage  of  an  adjusted 
facility-specific  per  diem  rate  and  a 
percentage  of  the  adjusted  Federal  per 
diem  rate.  After  the  transition  period, 
the  PPS  rate  will  equal  the  adjusted 
Federal  per  diem  rate.  The  transition 
period  payment  method  will  not  apply 
to  SNFs  that  first  received  Medicare 
payments  (interim  or  otherwise)  on  or 
af^er  October  1.  1995  under  present  or 
previous  ownership;  these  facilities  will 
be  paid  based  on  100  percent  of  the 
Federal  rate. 

The  facility-specific  per  diem  rate  is 
the  sum  of  the  facility's  total  allowable 
Part  A  Medicare  costs  and  an  estimate 
of  the  amounts  that  would  be  payable 
under  Part  B  for  covered  SNF  services 
for  cost  reporting  periods  beginning  in 
fiscal  year  1995  (base  year).  The  base 
year  cost  report  used  to  compute  the 
facility-specific  per  diem  rate  in  the 
transition  period  must  be  the  latest 
available  cost  report.  It  may  be  settled 
(either  tentative  or  final)  or  as-submitted 
for  Medicare  payment  purposes  Under 
section  1888(e)(3)  of  the  Act,  any 
adjustments  to  the  base  year  cost  report 
made  as  a  result  of  settlement  or  other 
action  by  the  fiscal  intermediary, 
including  cost  limit  exceptions/ 
exemptions,  results  of  an  appeal,  etc., 
will  result  in  a  retroactive  adjustment  to 
the  facility-specific  per  diem  rate.  The 
instructions  below  should  be  used  to 
calculate  the  facility-specific  per  diem 
rate. 

A.  Determination  of  Facility-Specific  Per 
Diem  Rates 

1.  Part  A  Cost  Determination 

The  facility-specific  per  diem  rate 
reflects  the  total  allowable  Part  A 
Medicare  cost  (routine,  ancillary,  and 
capital-related)  incurred  during  a 
facility's  cost  reporting  period  beginning 
in  Federal  fiscal  year  1995  (base  year). 
The  facility-specific  per  diem  rate  will 
be  adjusted  to  account  for  the  amounts 
of  (1)  exceptions  granted  to  the  inpatient 
routine  services  cost  limits  under 
*>  413.30(0.  and  (2)  new  provider 
exemptions  from  the  cost  limits  under 
§  413.30(e).  only  to  the  extent  that 
routine  service  costs  do  not  exceed  150 
percent  of  applicable  unadjusted  cost 
limits. 

Part  A  Medicare  costs  associated  with 
approved  educational  activities,  as 
defined  in  ()  413.85,  are  not  included  in 
the  facility-specific  per  diem  rate.  A 
facility's  actual  reasonable  costs  of 
approved  educational  activities  will  be 
separately  identified  and  apportioned  to 
the  Medicare  program  for  payment 


purposes  on  the  Medicare  cost  report 
effective  for  cost  reporting  periods 
beginning  on  or  after  July  1.  1998. 

Under  section  1888(e)(3)(B)(ii)  of  the 
Act.  for  facilities  participating  in  the 
Nursing  Home  Case-Mix  and  Quality 
Demonstration  (RUG-III).  the  Part  A 
Medicare  costs  used  to  compute  the 
facility-specific  per  diem  rate  will  be  the 
aggregate  RUG-III  payment  received  for 
services  furnished  in  the  cost  reporting 
period  beginning  calendar  year  1997 
plus  the  routine  capital  costs  and 
ancillary  costs  (other  than  occupational 
therapy,  physical  therapy,  and  speech 
pathology  costs)  as  reported  on  the 
facility's  Medicare  cost  report  that 
begins  in  calendar  year  1997. 

For  those  low  volume  SNFs  that 
received  a  prospectively  determined 
payment  rate  for  SNF  routine  services, 
under  section  1888(d)  of  the  Act  and 
part  413.  subpart  I.  the  facility-specific 
per  diem  rate  will  be  the  applicable 
prosp>ectively  determined  payment  rate 
plus  Medicare  ancillary  cost  per  diem. 

Calculations  to  determine  Medicare 
Part  A  costs  are  to  be  made  as  follows: 

a.  Freestanding  Skilled  Nursing 
Facilities.  (1)  Skilled  Nursing  Facilities 
Without  an  Exception  for  Medical  and 
Paramedical  Education  (§  413.30(f)(4)) 
or  a  New  Provider  Exemption  in  the 
Base  Year. 

i.  Routine  Costs 

Step  1.  Determine  total  program 
routine  service  costs  for  comparison  to 
the  cost  limitation  (HCFA-2540-92. 
worksheet  D-1.  line  23  or  HCFA-2540- 
96,  worksheet  D-1.  line  25). 

Step  2.  Determine  Medicare  Routine 
medical  education  costs — worksheet  B, 
part  I.  line  16.  column  14  divided  by 
total  patient  days  (Worksheet  S-3.  line 
1.  column  7)  then  multiplied  by  total 
Medicare  days  (Worksheet  S-3,  line  1, 
column  4). 

Step  3.  Subtract  amount  in  Step  2. 
from  amount  in  Step  1.  above. 

Step  4.  Compare  amount  in  Step  3. 
above  to  the  inpatient  routine  service 
cost  limitation,  including  exception 
amounts  other  than  Medical  and 
Paramedical  Education:  see  (2)  below 
(HCFA-254(>-92.  worksheet  D-1.  line 
24  or  HCFA-254(>-96.  worksheet  D-1. 
line  27)  and  take  the  lesser  of  the  two 
amounts. 

Step  5.  Add  the  amount  in  Step  4.  to 
the  program  capital  related  cost  (HCFA- 
2540-92.  worksheet  D-1.  line  20  or 
HCFA-2540-96.  worksheet  D-1,  line 
22). 

ii.  Part  A  Ancillary  Costs 

Step  1.  Determine  total  program 
inpatient  ancillary  services  (HCFA- 


2540-92  or  HCFA-2540-96.  Worksheet 
E.  part  I.  line  1). 

Step  2.  Determine  Medicare  Ancillary 
medical  education  costs — worksheet  B, 
part  I.  calculate  separately  each  line  21- 
33,  dividing  column  14  by  column  18. 
Multiply  the  resulting  percentage  by  the 
corresponding  line  (lines  21-33)  on 
worksheet  D.  column  4.  Total  the 
resulting  amounts  calculated  for  lines 
21-33. 

Step  3.  Subtract  amount  in  Step  2. 
from  the  amount  in  Step  1.  above. 

iii.  Part  A  cost  Equals  the  Amount  in 
i.Step  5.  Plus  the  Amount  in  ii.Step  3. 
Above 

(2)  Skilled  Nursing  Facilities  With  an 
Exception  for  Medical  and  Paramedical 
Education  in  the  Base  Year. 

i.  Routine  Costs 

Step  1.  Determine  total  program 
routine  service  costs  for  comparison  to 
the  cost  limitation  (HCFA-254a-92, 
worksheet  D-1.  line  23  or  HCFA-254a- 
96,  worksheet  D-1,  line  25). 

Step  2.  Determine  Medicare  Routine 
medical  education  costs — worksheet  B, 
part  I.  line  16,  column  14  divided  by 
total  patient  days  (Worksheet  S-3,  line 
1,  column  7)  then  multiplied  by  total 
Medicare  days  (Worksheet  S-3,  line  1, 
column  4). 

Step  3.  Subtract  the  amount  in  Step  2. 
from  the  amount  in  Step  1.  above 

Step  4.  From  the  inpatient  routine 
service  cost  limitation,  including  all 
exception  amounts  granted,  (HOFA- 
2540-92,  worksheet  D-1,  line  24  or 
HCFA-2540-96,  worksheet  D-1,  line 
27)  subtract  the  exception  amount 
granted  for  medical  and  paramedical 
education  costs. 

Step  5.  Compare  amount  in  Step  3. 
above  with  the  amount  in  Step  4.  above 
and  take  the  lesser  of  the  two  amounts. 

Step  6.  Add  amount  in  Step  5.  to  the 
program  capital  related  cost  {HCFA- 
2540-92,  worksheet  D-1,  line  20  or 
HCFA-2540-96,  worksheet  D-1,  line 
22). 

ii.  Part  A  Ancillary  Costs 

Step  1.  Determine  total  program 
inpatient  ancillary  services  (HCFA- 
2540-92  or  HCFA-2540-96,  Worksheet 
E,  part  I,  line  1). 

Step  2.  Determine  Medicare  Ancillary 
medical  education  costs — worksheet  B. 
part  I,  calculate  separately  each  line  21- 
33,  dividing  column  14  by  column  18. 
Multiply  the  resulting  percentage  by  the 
corresponding  line  (lines  21-33)  on 
worksheet  D.  column  4.  Total  the 
amounts  calculated  for  lines  21-33. 

Step  3.  Subtract  amount  in  Step  2. 
from  the  amount  in  Step  1.  above. 
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iii.  Part  A  cost  Equals  the  Amount  in 
i.Step  6.  Plus  the  Amount  in  ii.Step  3. 
Above 

(3)  Skilled  Nursing  Facilities  With 
New  Provider  Exemptions  From  the 
Cost  Limits  in  the  Base  Year. 

i.  Routine  Costs 

Step  1.  Determine  total  program 
routine  service  costs  for  companson  to 
the  cost  limitation  (HCFA-2540-92, 
worksheet  D-1.  line  23  or  HCFA-2540- 
96.  worlcsheet  D-1.  line  25). 

Step  2  Determine  .Medicare  Routine 
medical  education  costs — worksheet  B. 
part  I.  line  16.  column  14  divided  by 
total  patient  days  (Worksheet  S-3,  line 
1.  column  7)  then  multiplied  by  total 
Medicare  days  (Worksheet  S-3.  line  1. 
column  4). 

Step  3  Subtract  amount  in  Step  2 
from  the  amount  in  Step  1.  above. 

Step  4  .Multiplv  the  unadjusted 
inpatient  routine  service  cost  limitation 
(the  cost  limit  amount  had  the  SNF  not 
received  an  exemption,  which  is 
normallv  reported  on  HCF.A-2540-92. 
worksheet  D-1.  line  24  or  HCFA-2540- 
96,  worksheet  D-1.  line  27)  by  15. 

Step  5  Compare  amount  in  Step  3. 
above  with  the  amount  in  Step  4.  above 
and  take  the  lesser  of  the  two  amounts 

Step  6.  Add  to  the  amount  in  Step  5 
the  program  capital  related  cost  (HCFA- 
2540-92,  worksheet  I>-1,  line  20  or 
HCFA-2540-96,  worksheet  D-1,  line 
22). 

ii.  Pari  .\  .^nclllarv  Costs 

Step  1   Determine  total  program 
inpatient  anciliar\'  services  (HCFA- 
2540-92  or  HCF.'\-2540-96,  Worksheet 
E,  part  I,  Une  11. 

Step  2  Determine  Medicare  Ancillary 
medical  education  costs — worksheet  B. 
part  I,  calculate  separately  each  line  21- 
33.  dividing  column  14  by  column  18 
Multiply  the  resulting  percentage  by  the 
corresponding  line  (lines  21-33)  on 
worksheet  D,  column  4  Total  the 
amounts  calculated  for  lines  21-33. 

Step  3.  Subtract  amount  in  Step  2. 
from  the  amount  in  Step  1   above. 

iii.  Part  A  Cost  Equals  the  Amount  in  i. 
Step  6.  Plus  the  Amount  in  ii  Step  3 
Above 

b.  Hospital-based  skilled  nursing 

facilities.  (1)  Skilled  Nursing  Facilities 
Without  an  Exception  for  Medical  and 
Paramedical  Education  or  a  New 
Provider  Exemption. 

i.  Routine  Costs 

Step  1.  Determine  total  program 
routine  service  costs  for  comparison  to 
the  cost  limitation  (HCFA-2552-92  or 
HCFA-2552-96.  worksheet  D-1,  part  III, 
line  76). 


Step  2.  Determine  Medicare  Routine 

medical  education  costs — worksheet  R 
part  I,  line  34.  sum  of  columns  21  and 
24  (only  amounts  that  are  for  approved 
education  programs),  divided  bv  total 
patient  davs  (worksheet  S-3,  part  I.  Une 
11  (HCFA-2552-92)  or  part  1.  line  15 
(HCFA-2552-961  column  6j  then 
multiplied  bv  total  Medicare  days 
(worksheet  S-3.  part  I.  line  11  (HCFA- 
2552-92)  or  part  I,  line  15  (HCFA-2552- 
96),  column  4) 

Step  3.  Subtraa  amount  in  Step  2 
from  the  amount  in  Step  1  abo\e 

Step  4.  Compare  amount  m  Step  3 
above  to  the  inpatient  routine  service 
cost  limitation,  including  exception 
amounts  other  than  Medical  and 
Paramedical  education;  see  (2)  below, 
(HCFA-2552-92  or  HCFA-2552-96, 
worksheet  D-1,  part  III,  line  78)  and 
take  the  lesser  of  the  two  amounts. 

Step  5  Add  to  amount  in  Step  4  The 
program  capital  related  cost  (HCFA- 
2552-92  or  HCFA-2552-96.  worksheet 
D-1.  part  m,  Une  73) 

ii  Part  A  Ancillary  Costs 

Step  1.  Determine  total  program 
inpatient  ancillary  ser\'ices  (HCFA- 
2552-92  or  HCFA-2552-96.  worksheet 
D-1.  part  III.  line  80) 

Step  2  Determine  Medicare  Anciliarv 
medical  education  costs — worksheet  B. 
part  !,  (calculate  separately  each  line 
37-59  ),  dividing  the  sum  of  columns  21 
and  24  (approved  programs  only)  by 
column  27.  Multiply  the  resulting 
percentage  by  the  corresponding  line 
(lines  37-59)' on  worksheet  D-4  (SNF). 
column  3.  Total  the  amounts  calculated 
for  lines  37-59. 

Step  3  Subtract  amount  in  Step  2. 
from  the  amount  in  Step  1   above. 

ill  Part  A  Cost  Equals  the  Amount  in 
I.Step  5  Plus  the  .\mount  in  ii.Step  3. 
.-^bove 

(2)  Skilled  Nursing  Facilities  With  an 
Exception  for  Medical  and  Paramedical 
Education  in  the  Base  Year 

1.  Routine  Costs 

Step  1.  Determine  total  program 
routine  service  costs  for  comparison  to 
the  cost  limitation  (HCFA-2552-92  or 
HCFA-2552-96,  worksheet  D-1,  part  III. 
line  76). 

Step  2,  Determine  Medicare  Routine 
medical  education  costs — worksheet  B 
part  I,  line  34.  sum  of  columns  21  and 
24  (only  amounts  that  are  for  approved 
education  programs),  divided  by  total 
patient  davs  (worksheet  S-3,  part  I,  Une 
1 1  (HCFA-2552-92)  or  part  1.  line  15 
(HCF.A-2552-96)  column  6)  then 
multiplied  bv  total  Medicare  days 
(worksheet  S-3.  part  I.  line  11  (HCFA- 


2552-92)  or  part  I.  hne  15  (HCFA-2552- 
96),  colunm  4). 

Step  3.  Subtract  amount  in  Step  2. 
from  the  amount  in  Step  1,  above. 

Step  4.  From  the  inf>atient  routine 
service  cost  limitation,  including  all 
exception  amounts  granted,  (HCFA- 
2552-92  or  HCFA-2552-96.  worksheet 
D-1.  part  m,  line  78)  subtract  the 
exception  amount  granted  for  medical 
and  paramedical  education  costs. 

Step  5.  Compare  amount  in  Step  3. 
above  with  the  amount  in  Step  4.  above 
and  take  the  lesser  of  the  two  amounts. 

Step  6.  Add  to  the  amount  in  Step  5. 
the  program  capital  related  cost  {HCFA- 
2552-92  or  HCFA-2552-96.  worksheet 
D-1,  part  HI,  line  73). 

ii.  Part  A  Ancillary  Costs 

Step  1.  Determine  total  program 
inpatient  ancillary  services  (HCFA- 
2552^2  or  HCFA-2552-96,  worksheet 
r>-l  part  m,  line  80). 

Step  2  Determine  Medicare  Ancillary 
medical  education  costs — worksheet  B, 
part  I  (calculate  separately  each  line  37- 
59).  dividing  the  sum  of  columns  21  and 
24  (approved  programs  only)  by  column 
27.  Multiply  the  resulting  percentage  by 
the  corresponding  line  (lines  37-59)  on 
worksheet  D-4  (SNF),  column  3.  Total 
tne  amounts  calculated  for  lines  37-59. 

Step  3.  Subtract  amount  in  Step  2. 
from  the  amount  in  Step  1.  above. 

iii.  Part  A  Cost  Equals  the  Amount  in 
i.Step  6.  plus  the  amount  in  ii.Step  3. 
Above 

(3)  Skilled  Nursing  FaciUties  with 
exemptions  from  the  cost  limits  in  the 
base  year. 

i.  Routine  Costs 

Step  1.  Determine  total  program 
routine  service  costs  for  comparison  to 
the  cost  limitation  {HCFA-2552-92  or 
HCFA-2552-96,  worksheet  D-1.  part  m. 
line  76). 

Step  2.  Determine  Medicare  Routine 
medical  education  costs — worksheet  B, 
part  1,  line  34,  sum  of  columns  21  and 
24  (only  amounts  that  are  for  approved 
education  programs),  divided  by  total 
patient  days  (worksheet  S-3,  part  I,  line 
11  {HCFA-2552-92)  or  part  I,  line  15 
(HCFA-2552-96),  column  6)  then 
multipUed  bv  total  Medicare  days 
(worksheet  S-3,  part  I.  Une  11  {HCFA- 
2552-92)  or  part  I,  line  15  (HCFA-2552- 
96),  column  4). 

Step  3.  Subtract  amount  in  Step  2. 
from  the  amount  in  Step  1   above. 

Step  4.  Multiply  the  unadjusted 
inpatient  routine  service  cost  limitation 
(the  cost  limit  amount  had  the  SNF  not 
received  an  exemption,  which  is 
normally  reported  on  HCFA-2552-92  or 
HCFA-2552-96,  worksheet  D-1.  part  HI. 
line  78)  by  1.5. 
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above  with  the  amount  in  Step  4  above 
and  take  the  lesser  of  the  two  amounts. 

Step  6  Add  to  the  amount  in  Step  4. 
the  program  capital  related  cost  (HCFA- 
2552-92  or  HCFA-2552-96.  worksheet 
D-l.  part  III.  line  73). 

ii.  Part  A  Ancillary  Costs 

Step  1.  Determine  total  program 
inpatient  ancillary  services  (HCFA- 
2552-92  or  HCFA-2552-96.  worksheet 
D-l.  part  m.  line  80) 

Step  2.  Determine  Medicare  Ancillary 
medical  education  costs — worksheet  B. 
part  I  (calculate  separately  each  line  37- 
59).  dividing  the  sum  of  columns  21  and 
24  (approved  programs  only)  by  column 
27.  Multiply  the  resulting  percentage  by 
the  corresponding  line  (lines  37-59)  on 
worksheet  D-4  (SNF).  column  3  Total 
the  amounts  calculated  for  lines  37-59. 

Step  3  Subtract  the  amount  in  Step  2. 
from  the  amount  in  Step  1.  above. 

iii.  Part  A  Cost  Equals  the  Amount  in 
i.Step  6.  Plus  the  Amount  in  ii.Step  3. 
Above 

c.  Medicare  low  volume  Skilled 
Nursing  Facilities  electing  prospectively 
determined  payment  rate  (fewer  than 
1500  Medicare  days  I 

(1)  Providers  Filing  HCFA-2540-S- 
87. 

Step  1.  Determine  inpatient  ancillary 
services  Part  A  (HCFA-2540-S-87. 
worksheet  E.  part  A.  line  1) 

Step  2.  Determine  inpatient  routine 
PPS  amount  (HCFA-2540-S-87. 
worksheet  E.  part  A.  line  6). 

Step  3.  Part  A  cost  equals  the  amount 
in  Step  1.  plus  the  amount  in  Step  2. 
above.  , 

(2)  Providers  Filing  HCFA-2540  or 
HCFA-2552 

Step  1.  Determine  the  prospeclive 
payment  amount  is  used  as  the  routine 
cost. 

Step  2.  Follow  the  steps  under  a.(l)(ii) 
if  you  are  a  freestanding  SNF  or  b.(l)(ii) 
if  you  are  a  hospital-based  SNF  to 
calculate  the  ancillary  costs. 

Step  3.  Part  A  cost  equals  the  amount 
in  Step  1   plus  the  amount  in  Step  2. 
above. 

d.  Providers  participating  in  the 
multistate  nursing  home  case-mix  and 
quality  demonstration — calculation  of 
the  prospective  payment  system  rate 
For  providers  that  received  payment 
under  the  RUGs-III  demonstration 
during  a  cost  reporting  period  that 
began  in  calendar  year  1997,  we  will 
determine  their  facility-specific  per 
diem  rate  using  the  methodology 
described  below.  It  is  possible  that  some 
providers  participated  in  the 
demonstration  but  did  not  have  a  cost 
reporting  period  that  began  in  calendar 


<'i7   For  those  providers,  we  will 
:l  :  ..i.ine  their  facility-specific  per 
diem  rate  by  using  the  calculations  in 
(a),  (b).  or  (c)  above.  As  with  the  facility- 
specific  per  diem  applicable  to  other 
providers,  the  allowable  costs  will  be 
subject  to  change  based  on  the 
settlement  of  the  cost  report  used  to 
determine  the  total  payment  under  the 
demonstration.  In  addition,  we  derive  a 
special  market  basket  inflation  factor  to 
adjust  the  1997  costs  to  the  midpoint  of 
the  rate  setting  period  (July  1,  1998  to 
September  30.  1999). 

Step  1.  Determine  the  aggregate 
payment  during  the  cost  reporting 
period  that  began  in  calendar  year 
1997 — RUGs-III  payment  plus  routine 
capital  costs  plus  ancillary  costs  (other 
than  Occupational  Therapy.  Physical 
Therapy,  and  Speech  Pathology). 

Step  2.  Divide  the  amount  in  Step  1. 
by  the  applicable  total  inpatient  days  for 
the  cost  reporting  period. 

Step  3.  Adjust  the  amount  in  Step  2. 
by  1  031532  (inflation  factor)— Do  not 
use  Table  4.F 

The  amount  in  Step  3  is  the  facility- 
specific  rate  that  is  applicable  for  the 
facility's  first  cost  reporting  period 
begirming  after  July  1,  1998.  A  separate 
calculation  for  Part  B  services  is  not 
required. 

e.  Base  penod  cost  reports  that  are 
adjusted  for  exception  amounts  or  other 
post  settlement  adjustments 
Intermediaries  will  calculate  a 
provider's  Medicare  Part  A  costs,  as 
described  above,  using  the  latest 
available  version  of  the  cost  report  in 
the  settlement  process.  Adjustments 
made  in  subsequent  cost  report 
versions,  through  the  settlement  or 
reopening  process,  will  result  in  a 
revision  to  the  facility-sp)ecific  rate. 
Examples  of  these  adjustments  include 
exception  amounts  or  other  post- 
settlement  adjustments. 

B  Determination  of  the  Part  B  Estimate 

HCFA  will  supply  each  intermediary 
with  the  estimated  Part  B  charges  for 
each  provider  that  it  serves.  As 
explained  above,  the  BBA  1997  requires 
that  the  facility-specific  per  diem  rates 
reflect  items  and  services  (other  than 
those  specifically  excluded)  for  which, 
prior  to  July  1.  1998.  payment  had  been 
made  under  Part  B  but  furnished  to  SNF 
residents  during  a  Part  A  covered  stay. 
Accordingly,  it  was  necessary  to 
determine  the  Part  B  allowable  charges 
(including  coinsurance)  associated  with 
the  SNFs  contained  in  the  cost  report 
data  base.  This  was  accomplished  by 
matching  100  percent  of  the  Medicare 
Part  B  SNF  claims  associated  with  Part 
A  covered  SNF  stays  related  to  the  SNF 
cost  reporting  periods  beginning  in  the 


1995  base  year.  The  matched  Part  B 
allowable  charges  were  computed  at  a 
facility  level  by  the  appropriate  cost 
report  cost  center  (for  example, 
laboratory  services,  supplies)  with  the 
cost  report  data. 

C  Calculation  of  the  Facility-Specific 
Per  Diem  Rate 

The  facility-specific  per  diem  rate  is 
equal  to  the  sum  of  Medicare  Part  A 
costs  as  determined  in  section  III.  A 
above  and  the  Medicare  Part  B  estimate 
described  in  section  III.B  above. 

Example:  The  rules  as  shown  under 
b.(2)  above  will  be  used  in  this  example. 

ABC  SNF  is  a  hospital-based  SNF 
which  received  an  exception  of  $10,000 
of  which  $5,000  was  for  Medical  and 
Paramedical  Education  costs  in 
accordance  with  the  rules  at 
§413.30(0(4)  in  its  base  year.  ABC  SNF 
filed  its  cost  report  using  HCFA-2552- 
96.  ABC's  facility-specific  per  diem  rate 
for  its  first  cost  reporting  period 
beginning  in  the  transition  period  is 
calculated  as  follows: 

Step  1  ABC  SNF  reported  program 
routine  service  costs  for  comparison  to 
the  cost  limits  on  worksheet  D-l.  part 
III.  line  76  of  $200,000. 

Step  2.  Total  (all  patients)  routine 
medical  education  costs  (approved 
programs)  from  worksheet  B,  part  I.  line 
34.  the  sum  of  columns  21  and  24 
totaled  $25,000.  Total  patient  days  from 
worksheet  S-3,  part  I.  line  15.  column 
6  were  5.000  and  total  Medicare  days 
(worksheet  S-3.  part  I.  line  15.  column 
4)  were  1.000.  Dividing  the  total  costs  of 
$25,000  by  the  total  days  of  5.000  gives 
you  a  cost  per  day  of  $5.00.  Multiply  the 
cost  per  day  by  the  Medicare  days  of 
1.000,  which  results  in  the  total 
Medicare  routine  medical  education 
cost  of  $5,000. 

Step  3.  Subtract  the  amount  in  Step  2. 
($5,000)  from  the  amount  in  Step  1. 
($200,000)  or  $195,000  ($195.00  per 
Medicare  day). 

Step  4.  ABQSNF's  inpatient  routine 
service  cost  limitation  amount  without 
any  exception  amounts  is  $180,000,  the 
amount  with  all  exception  amounts 
including  the  $5,000  exception  amount 
for  medical  and  paramedical  education 
costs  from  worksheet  D-l,  part  III,  line 
78  is  $190,000  ($180,000  plus  $10,000). 
Subtract  the  exception  amount  for 
medical  and  paramedical  education  of 
$5,000  to  equal  $185,000. 

Step  5.  Determine  the  lesser  amount 
in  Step  3.  and  Step  4.  above — $185,000. 

Step  6.  Add  the  program  capital- 
related  cost  of  $20,000  from  worksheet 
D-l.  part  III.  line  73  to  the  amount  in 
Step  5  above  to  eoual  $205,000. 

Step  7.  ABC  SNT  has  total  program 
inpatient  ancillary  services  costs  on 
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worksheet  D-l,  part  III.  line  80  of 

$350,000 

Step  8   Determine  Medicare  ancillary 
medical  education  costs  (approved 
programs)  from  worksheet  B,  part  I. 
lines  37-59.  Calculating  each  line 
(separately  calculate  each  line)  by  taking 
the  sum  of  columns  21  and  24  and 
dividing  by  column  27  (approved 
programs  onlv)  Multiply  this 
percentage  by  the  corresponding  line 
(lines  37-59)' on  worksheet  D-4  (SNF). 
column  3.  Totaling  the  amounts 
calculated  for  lines  37-59  ABC  SNF  had 
Medicare  anciilarv  medical  education 
costs  of  $35,000    ' 

Step  9.  Subtract  amount  in  Step  8 
($35,000)  from  line  7  ($350,000)  or 
5315,000. 

Step  10,  Determine  the  estimated  Part 
B  amount  supplied  by  HCFA  for  ABC. 
Assume,  for  this  example,  that  this 
amount  is  $50,000 

Step  11   .^dd  amounts  m  Step  6 
($205,000),  Step  9  ($315,000),  and  Step 
10  ($50,000)  to  determine  the  facility- 
specific  per  diem  rate  of  $570.00 
($570,000  divided  bv  1  000  Medicare 
days). 


D  Computation  of  the  Skilled  Sursing 
Facility  Prospective  Payment  System 

Rate  Dunne  the  Transition 

For  the  first  three  cost  reporting 
periods  beginning  on  or  after  July  1. 
1998  (transition  period),  an  SNFs 
payment  under  the  PPS  is  the  sum  ot  a 
percentage  of  the  facility-specific  per 
diem  rate  and  a  percentage  of  the 
Federal  per  diem  rate  Under  section 
1888(e)(2)(C)  of  the  Act,  for  the  first  cost 
reporting  period  in  the  transition 
penod,  the  SNT  payment  will  be  the 
sum  of  75  percent  of  the  facility-specific 
per  diem  rate  and  25  percent  of  the 
Federal  per  diem.  rate.  For  the  second 
cost  reporting  period,  the  SNF  payment 
will  be  the  sum  of  50  percent  of  the 
facility-specific  per  diem  rate  and  50 
percent  of  the  Federal  per  diem  rate  For 
the  third  cost  reporting  period,  the  SNF 
payment  will  be  the  sum  of  25  percent 
of  the  facility-specific  per  diem  rate  and 
75  f)ercent  of  the  Federal  per  diem  rate 
For  all  subsequent  cost  reporting 
periods  beginning  after  the  transition 
period,  the  SNF  payment  wiji  be  equal 


to  100  percent  of  the  Federal  per  diem 
rate  See  the  example  below. 

Example  of  computation  of  adjusted 
PPS  rates  and  SNF  payment: 

Using  the  ABC  SNF  described  in  this 
section,  the  following  shows  the 
adjustments  made  to  the  faciUty-specific 
per  diem  rate  and  the  Federal  per  diem 
rate  to  compute  the  provider's  actual  per 
diem  PPS  payment  in  the  transition 
period.  ABC's  12-month  cost  reporting 
penod  begins  July  1, 1998, 

Step  1, 

Compute: 

Facility-specific  per  diem 

rate $570,00 

Market  Basket  Adjustment 

(Table  4.F)  x       1.05149 

Adjusted  facility-specific 
rate $599  35 

Step  2. 

Compute  Federal  per  diem  rate: 
SNF  ABC  from  above  is  located  in 
State  College,  PA  with  a  wage  index  of 

0.9635. 


RUG  group 

Lfo^         wage  .obex  '      '''^j}'^f° 
portion               ^                       labor 

NoniaDor          Adjusted 
portKXi"               rate 

MKficare 

days 

Payment 

RVC                         

$224,74               09636             S216,S4               S71.41             S287  95 

50 
100 

$14,398 

RHC - 

206.06 

.9635 

198,54 

65.47 

264.01 

26.401 

Total - 

150 

40,799 

•From  Jab\e  2.G, 


Step  3 

Apply  transition  period  percentages 

Facility-specific  per  diem  rate 
$599  35x150  days=  $89,903 

Times  transition  percentage  (75 
percent)  >'-75 

Actual  facility-specific  PPS  pay- 
ment            $67,427 

Federal  PPS  payment  $40,799 

Times  transition  percentage  (25 
percent)  x-25 

Actual  Federal  PPS  payment  $10,200 

Step  4, 

Compute  total  PPS  payment 

ABC's      total       PPS      payment 

($67.427t-$10,200l    $77,627 

rV.  The  Skilled  Nursmg  Facility  Market 
Basket  Index 

Section  lB88(e]f5](A)  of  the  Act 
requires  the  Secretary  to  establish  an 
SNF  market  basket  index  that  reflects 
changes  over  time  in  the  prices  of  an 
appropnate  mix  of  goods  and  services 
included  m  the  SNF  PPS  Accordingly, 
as  described  below,  we  have  developed 
an  SNF  market  basket  index  that 


encompasses  the  most  commonly  usee 
cost  categones  for  SNF  routine  services, 
anciilarv  services,  and  capital-related 
expenses. 

A  Rebassng  and  Revising  of  the  Skilled 
Nursing  Facility  Market  Basket 

1   BacJcground 

Effective  for  cost  reportang  penods 
beginning  on  or  after  October  1.  1979. 
we  developed  and  adopted  a  routine 
SNF  input  pnce  index,  that  is,  the  SNF 
market  basket  using  data  from  1977  as 
the  base  year 

.Mthough  "market  basket"  technically 
describes  the  mix  of  goods  and  services 
needed  to  produce  SNF  care,  this  term 
IS  also  commonly  used  to  denote  the 
input  pnce  index  that  includes  both 
weights  (mix  of  goods  and  services]  ana 
pnce  factors  Accordingly,  the  term 
"market  basket"  used  in  this  rule  refers 
to  the  SNT  input  price  index. 

The  1977-based  routine  SNF  market 
basket  was  for  routine  costs  (anciilarv 
services  and  capital-related  costs  were 
excluded).  The  percentage  change  m  the 
1977-based  routine  market  basket 
reflects  the  average  change  in  the  price 


of  a  fixed  set  of  goods  and  services 
purchased  by  SNFs  to  furnish  routine 
services  We  first  used  the  market  basket 
to  adjust  SNF  cost  hmits  to  reflect  the 
average   ncrease  in  the  prices  of  the 
goods  anc  services  used  to  furnish 
routine  reasonable  costs  for  SNF  care. 
This  approach  linked  the  increase  in  the 
cost  limits  to  the  efficient  utilization  of 
resources  For  background  information. 
see  tne  August  31,  1979  Federal 
Register   44  FR  51542), 

For  purposes  of  SNF  PPS,  the  total 
cost  SNT  market  basket  is  a  fixed-weight 
(LaspevTes  type)  price  index  constructed 
'SI  three  steps  First,  a  base  period  is 
selected  and  total  base  period 
expenditure  for  cost  shares  is  estimated 
for  mutually  exclusive  and  exhaustive 
spending  categories.  Total  costs  for 
routine  ser\'ices.  anciilarv-  costs,  and 
capital-related  costs  are  used.  These 
proportions  are  called  "cost"  or 

expenditure"  weights  The  second  step 
essential  for  developing  an  input  price 
index  is  to  match  each  expenditure 

ategorv  to  a  nnce  wage  varahle,  called 
:  pnce  pruvv  Tnese  pru  t  proxT 
vanabies  are  drawn  from  publicly 
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available  statistical  series  published  on 
a  consistent  schedule,  preferably  at  least 
quarterly.  In  the  final  step,  the  price 
level  for  each  spending  category  is 
multiplied  by  the  expenditure  weight 
for  that  category  The  sum  of  these 
products  (that  is.  weights  multiplied  by 
proxy  index  levels)  for  all  cost 
categories  yields  the  composite  index 
level  in  the  market  basket  for  a  given 
quarter  or  year.  Repeating  the  third  step 
for  other  quarters  and  years  produces  a 
time  series  of  market  basket  index 
levels.  Dividing  one  index  level  by  an 
earlier  index  level  produces  rates  of 
growth  in  the  input  price  index. 

The  market  basket  is  described  as  a 
Tixed- weight  index  because  it  answers 
the  question  of  how  much  more  or  less 
it  would  cost,  at  a  later  time,  to 
purchase  the  same  mix  of  goods  and 
services  that  was  purchased  in  the  base 
period.  The  effects  on  total  expenditures 
resulting  from  changes  in  the  quantity 
or  mix  of  goods  and  services  purchased 
subsequent  or  prior  to  the  base  period 
are.  by  design,  not  considered. 

To  implement  section  1888(e)(5)(A)  of 
the  Act.  it  is  necessary  to  revise  and 
rebase  the  routine  cost  market  basket  so 
the  cost  weights  and  price  proxies 
reflect  the  mix  of  goods  and  services 
that  SNFs  purchase  for  all  costs 
(routine,  ancillary,  and  capital-related) 
encompassed  by  SNF  PPS.  The  current 
SNF  routine  cost  weights  (excluding 
ancillary  costs  and  capital-related  costs) 
are  from  calendar  year  1977.  To  the 
extent  feasible,  the  data  used  to  revise 
and  rebase  the  SNF  market  basket  are 
from  fiscal  year  1992.  If  data  from  an 
earlier  period  supplement  Hscal  year 
1992  data,  they  have  been  aged  forward 
for  price  changes. 

2.  Rebasing  and  Revising  the  Skilled 
Nursing  Facility  Market  Basket 

The  terms  "rebasing"  and  "revising," 
while  often  used  interchangeably, 
actually  denote  different  activities. 
Rebasing  means  moving  the  base  year 
for  the  structure  of  costs  of  an  input 
price  index  (for  example,  for  this  rule, 
we  have  moved  the  base  year  cost 
structure  from  calendar  year  1977  to 
fiscal  year  1992).  Revising  means 
changing  data  sources,  cost  categories, 
and/or  price  proxies  used  in  the  input 
price  index. 

To  implement  section  1888(e)(5)(A)  of 
the  Act,  we  are  rebasing  and  revising  the 
routine  SNF  market  basket  (excluding 
ancillary  and  capital-related  costs)  to 
reflect  1992  total  cost  data  (routine, 
ancillary,  and  capital-related),  the  latest 
available  relatively  complete  data  on  the 
structure  of  SNF  costs;  and  to  modify 
certain  variables  used  as  the  price 
proxies  for  some  of  the  cost  categories. 


In  developing  the  revised  market 
basket,  we  reviewed  SNF  expenditure 
data  for  the  market  basket  cost 
categories.  We  reviewed  Medicare  Cost 
Reports  for  PPS-9  for  each  freestanding 
SNF  that  had  Medicare  expenses  greater 
than  1  percent  of  total  expenses.  PPS- 
9  cost  reports  are  those  with  cost 
reporting  periods  beginning  after 
September  30,  1991  and  before  October 
1,  1992.  Data  on  SNF  expenditures  for 
six  major  expense  categories  (wages  and 
salaries,  employee  benefits,  contract 
labor,  pharmaceuticals,  capital-related, 
and  a  residual  "all  other")  were  edited 
and  tabulated.  After  totals  for  these 
main  cost  categories  were  calculated,  we 
then  determined  the  proportion  of  total 
costs  that  each  category  represented. 
The  proportions  represent  the  revised 
and  rebased  major  market  basket 
weights  for  total  costs  including  routine, 
ancillary,  and  capital-related  costs. 

Relative  weights  within  the  six 
categories  were  derived  using  U.S. 
Department  of  Commerce  data  for  the 
nursing  home  industry.  Relative  cost 
shares  from  the  Bureau  of  the  Census' 
1992  Asset  and  Expenditure  Survey  and 
the  Bureau  of  Economic  Analysis'  (BEA) 
1992  Input-Output  Tables  were  used  to 
disaggregate  and  allocate  costs  within 
the  six  categories  from  the  1992  SNF 
Medicare  Cost  Reports.  The  BEA  Input- 
Output  database,  which  is  updated  at  5- 
year  intervals,  was  most  recently 
described  in  the  Survey  of  Current 
Business,  "Benchmark  Input-Output 
Accounts  for  the  U.S.  Economy,  1992" 
(November  1997). 

We  developed  the  capital-related 
portion  of  the  rebased  and  revised  SNF 
PPS  market  basket  using  the  same 
overall  methodology  used  to  develop 
the  hospital  PPS  capital  input  price 
index.  The  methodology  for  hospitals  is 
described  in  full  detail  in  the  May  31, 
1996  (61  FR  27466)  and  the  August  30, 
1996  (61  FR  46196)  Federal  Register 
publications.  The  strength  of  this  HCFA 
methodology  is  that  it  reflects  the 
vintage  nature  of  capital,  which  is  the 
acquisition  and  use  of  capital  over  time. 
Price  levels  are  determined  for  capital 
acquired  in  current  and  prior  years  and 
vintage-weighted  based  on  historical 
capital  acquisition  patterns.  These 
vintage-weighted  price  changes  reflect 
the  price  changes  associated  with  the 
capital  acquisition  process. 

Because  there  are  fewer  data  on 
capital-related  costs  for  the  SNF 
industry  than  for  the  hospital  industry, 
we  developed  a  methodology  that  makes 
the  maximum  use  of  the  existing  SNF 
data.  We  have  developed  a  framework 
that  integrates  existing  SNF  capital  data 
with  related  data  sources  and 
assumptions.  We  determined  that 


reasonable  changes  in  the  capital-related 
assumptions  have  little  impact  on  the 
overall  SNF  market  basket  (routine 
costs,  capital-related  costs,  and  ancillary 
costs).  We  also  compared  the  price 
changes  from  the  capital-related 
component  of  the  SNF  market  basket  to 
the  price  changes  in  the  hospital  PPS 
capital  input  price  index  and  other  price 
indexes.  "The  comparison  showed  that 
the  changes  in  the  different  indexes 
were  reasonable  in  relation  to  changes 
with  the  SNF  capital-related 
component.  A  detailed  explanation  of 
how  both  the  cost  category  weights  and 
the  vintage  weights  were  determined, 
which  price  proxies  were  chosen,  the 
effect  of  using  different  assumptions, 
and  a  comparison  of  capital-related 
components  of  the  rebased  SNF  PPS 
market  basket  to  other  price  indexes  is 
given  in  the  Appendix. 

Our  work  resulted  in  21  separate 
categories  for  the  rebased  and  revised 
total  market  basket.  The  1977-based 
routine  cost  SNF  market  basket  had  12 
separate  cost  categories.  Detailed 
descriptions  of  each  cost  category  and 
resjjective  price  proxy  in  the  1992-based 
market  basket  are  provided  in  the 
Appendix  to  this  rule.  The  six  major 
categories  for  the  revised  and  rebased 
cost  categories  and  weights  derived 
from  SNF  Medicare  Cost  Reports  are 
summarized  in  Table  4. A  below. 

Table  4  a— ^  992  Skilled  Nursing 
Facility  Market  Basket  Major 
Cost  Categories  and  Weights 
From  Medicare  Cost  Reports 


Cost  categones 

1992-based 

skilled  nursing 

facility  market 

basket  weights 

(percent) 

Wages  and  Salaries  

47  805 

Emptoyee  Benefits 

Contract  Labor  

10.023 
12  852 

Ptiarmaceuticals  

2  531 

Capital-related  Costs  

9  777 

All  Other  Costs  

17  012 

Total  Costs 

100  000 

After  the  21  cost  weights  for  the 
revised  and  rebased  SNF  market  basket 
were  developed,  we  selected  the  most 
appropriate  wage  and  price  proxies 
currently  available  to  monitor  the  rate  of 
increase  for  each  expenditure  category. 
With  three  exceptions  (all  for  the 
Capital-Related  Expenses  cost  category), 
the  wage  and  price  proxies  are  based  on 
Bureau  of  Labor  Statistics  (BLS)  data 
and  are  grouped  into  one  of  the 
following  BLS  categories: 

•  Employment  Cost  Indexes — 
Employment  Cost  Indexes  (ECIs) 
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measure  the  sate  of  chanj^e  in  employee 
wage  rates  and  employer  costs  for 
employee  benefits  per  hour  worked. 
These  indexes  are  fixed-weight  indexes 
and  strictly  measure  the  change  in  wage 
rates  and  employee  benefits  per  hour 
They  are  not  affected  by  shifts  m 
occupation  or  industry  mix.  ECIs  were 
not  available  when  we  developed  the 
calendar  year  1977-based  routine  SNF 
market  basket.  ECIs  are  superior  to 
Average  Hourly  Earnings  (AHEs)  as 
price  proxies  for  input  price  indexes  for 
two  reasons;  (1)  they  measure  pure  price 


change,  and  (2)  they  are  available  by 
occupational  groups,  not  lust  by 
industry. 

•  Consumer  Price  Indexes — 
Consumer  Price  Indexes  (CPIs)  measure 
change  m  the  prices  of  final  goods  and 
services  bought  by  consumers.  CPIs 
were  only  used  when  the  purchases 
were  similar  to  those  of  retail  consumers 
rather  than  purchases  at  the  wholesale 
level,  or  if  no  appropriate  Producer 
Price  Index  (PPI)  were  available. 

•  Producer  Price  Indexes — PPIs  are 
used  to  measure  price  changes  for  goods 
sold  in  other  than  retail  markets.  For 


example,  a  PPI  for  movable  equipment 
was  used,  rather  than  a  CPI  for 
equipment. 

The  contract  labor  weight  of  12.852 
was  reallocated  to  (1)  wages  and 
salaries.  (2)  employee  benefits,  and  (3) 
the  all  other  expenses  cost  category  so 
that  the  same  price  proxies  that  were 
used  for  direct  labor  and  nonlabor  costs 
could  be  applied  to  contract  costs.  The 
rebased  and  revised  cost  categories, 
weights,  and  price  proxies  for  the  1992- 
based  SNF  market  basket  are  listed  in 
Table  4. B  below. 


Table  4.B— 1992-Based  Cost  Categories,  Weights,  and  Price  Proxies 


Cost  category 


Operating  Expenses  

Compensation       

Wages  and  Saianes  

Empiovee  benefits  

Non'nedicai  professional  fees 


Utilities  

Electriat>       

Fuels   nonhighway  

Water  and  sewerage  

Other  Expenses  

Other  Products  

Pharmaceuticals  ~ 

Food  

Food  wholesale  purchase 
Food  retail  purchase  

Chemicals  

Rutxjer  and  plastics  

Paper  products  

Miscellaneous  products 

Other  Services  — 

Telephone  Services  

Latx)r-in!ensive  Services  ^.. 

Non  laDor-intensrve  services  .... 

Capital-related  Expenses  

Total  Depreciation  

Building  &  Fixed  Equpment 

Movable  Eauipment  

Total  interest     

Government  &  Nonprofit  SNFs 

For-Profit  SNFs     

Other  Capitat-relaieo  Expenses  

Total  


1992-based 

market  basket 

weight 


•  may  not  ado  due  to  rounding 


9C223 
67  059 
54  262 
12.797 
1.916 

2.500 
1.626 
0.332 

0.542 
18.747 
10.964 
2.531 
3.353 
2.577 
0.776 
0.720 
1.529 
1  006 
1.826 
7.783 
0.385 
3.686 
3.713 
9.777 
5.916 
4.118 
1.797 
3.189 
1.658 
1.531 
0.674 
100.000 


Pnce  proxy 


ECl  for  Wages  and  Salaries  tor  Private  Nursir>g  Homes 
ECl  for  Ber>efits  for  Private  Nursing  Hon'>es 

ECl  for  Compensation  for  F*rtvate  Professional.  Technical  and 

Sc>eoat%  wo-vers 

PP'  tor  Comme'cia  Electric  Power 
PPi  tor  Conmeroa  Natural  Gas 
CPI-U  for  Water  a'^c  Sewe-aoe 


PP   fo'  P-escnono^  J^-'^QS 

PPi  tor  Processec  f  000s 

CPi-U  for  Fooc  Awa>  Prom  Home 

PPI  for  inouS^ria   C'^e~K::ais 

PPI  for  RubPe'  aic  ^  asv,,  --■dcjjc's 

PP!  lor  Conve^ec  ^aoe'  a-<c  •  aDerx-.a-'d 

PP'  tor  Finisr^ec  oxxis 

CPl-U  tor  ^eieohone  Services 

ECl  for  Compensation  for  Prrvate  Service  OccupatKXis 

CPI-U  for  Aii  I'ems 


Boeckh  institutional  Construction  Index 
PPI  for  Machinery  &  Equipr^ent 

Average  Vieic  Munraoa;  Bonos    Bone  Buyer  lndex-20  bonds) 
Average  Yieic  Moodv  s  aaa  Bonos 
CPI-U  for  Res'oe  ~:ia  Fien- 


Iii  the  1992-based  total  costs  market 
basket,  the  labor-related  share  is  75.888 
percent,  while  the  non-labor-related 
share  is  24.112  percent.  The  labor- 
related  share  for  the  1977-based  routine 
cost  market  basket  (81.2  percent) 
included  wages  and  salaries,  employee 
benefits,  health  services,  business 
services,  and  miscellaneous  costs,  while 
the  labor-related  share  of  the  1992  total 
cost  market  basket  (75.888  percent) 
includes  wages  and  salaries,  empiovee 
benefits,  professional  fees,  labor- 
intensive  services,  and  a  33  percent 


share  ot  capital-related  expenses  as 
shown  on  Table  4.C  below  The  share  of 
labor-related  costs  in  1992  reflects  the 
change  from  only  routine  costs  to  total 
costs  (routine,  ancillary,  and  capital- 
related)  and  the  changing  mix  of  SNF 
services  between  1977  and  1992. 

The  labor-related  share  for  capital- 
related  expenses  was  determined  to  be 
33  percent  of  capital-related  expenses, 
or  3.227  percent  of  the  total  PPS  SN'F 
market  basket.  This  share  was  estimated 
from  a  statistical  anaivsis  of  individual 
SNF  Medicare  Cost  Reports  for  199.^ 


since  nearly  all  reports  from  this  year 
were  settled.  The  statistical  analysis  was 
necessary  because  the  proportion  of 
capital-related  expenses  related  to  local 
area  wage  costs  cannot  be  directly 
determined  from  the  SNF  capital-related 
market  basket  as  it  can  for  operating  and 
ancillary  costs 

We  performed  regression  analysis 
with  capital-related  costs  per  day  in 
SNFs  as  the  dependent  variable  and 
relevant  explanatory  variables  for  size, 
complexity,  efficiency,  age  of  capital, 
and  local  wage  variation  To  account  for 
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these  factors,  we  used  number  of  beds, 
case-mix  indexes,  occupancy  rate, 
ownership,  age  of  assets,  length  of  stay. 
FTEs  per  bed.  and  the  wage  index 
values  based  on  hospital  wage  index 
(wages  and  employee  benefits)  as 
independent  variables.  The  regression 
statistics  showed  each  variable  was 
statistically  significant  and  an  adjusted 
r-square  that  was  acceptable  given  the 
large  number  of  observations.  The 
independent  variable  most  relevant  for 
our  purpose  is  the  wage  index  values 
based  on  hospital  wage  data,  since  this 
index  is  being  used  to  adjust  payments 
under  SNF  PPS  for  geographic  variation 
in  local  labor  costs.  The  regressions  use 
log  transformations  for  the  dependent 
and  independent  variables,  hence  the 
coefficients  can  be  interpreted  as 
elasticities  The  coefficient  for  the  wage 
index  value  was  0.33  with  a  t-value  of 
4.3.  The  interpretation  of  this  coefficient 
as  an  elasticity  is  that  a  10  percent 
increase  in  the  wage  index  value  leads 
to  a  3.3  percent  increase  in  capital- 
related  costs  per  day.  This  coefficient  is 
equivalent  to  the  portion  of  capital- 
related  expenses  in  the  SNF  market 
basket  that  are  considered  to  be  labor- 
related.  Multiplying  the  0.33  by  the 
capital-rekted  share  of  9.777  yields  a 
labor-related  share  for  capital  of  3.227 
percent  of  the  total  SNF  market  basket. 

Conceptually  it  seems  appropriate 
that  capital-related  expenses  would  vary 
less  with  local  wages  than  would 
operating  expenses  for  SNFs.  Operating 
expenses  for  SNFs  are  determined  in 
large  part  from  the  labor  inputs  for 
relatively  low-skilled  employees  that  are 
tightly  linked  to  local  wage  levels  in 
local  labor  markets.  Wages,  salaries,  and 
benefits  constitute  a  majority  of  the 
operating  costs  of  providing  SNF 
services;  the  labor-related  share  of 
operating  expenses  is  80.6  percent.  For 
capital-related  expenses,  however, 
annual  costs  in  the  current  year  are  for 
capital  purchased  over  time.  Capital- 
related  expenses  are  determined  in 
some  proportion  by  local  area  costs 
(such  as  construction  worker  wages  and 
building  materials  costs)  that  are 
reflected  in  the  price  of  the  capital  asset. 
However,  many  other  inputs  that 
determine  capital  costs  are  not  related  to 
local  area  wage  costs,  such  as 
equipment  prices  and  interest  rates.  We 
found  a  similar  lower  share  for  capital- 
related  expenses  in  hospitals. 

We  also  conducted  regression 
analyses  with  operating  and  total  costs 
per  day  for  SNFs  as  the  dependent 
variable.  The  findings  of  our  analysis  of 
SNF  operating  and  total  costs  per  day 
are  consistent  with  the  PPS  SNF  market 
basket  weights  and  structure.  For 
operating  costs  per  day,  the  regression 


analysis  yielded  a  coefficient  nearly  the 
same  as  the  opeAting  labor-related 
share  from  the  SNF  market  basket.  The 
regression  of  total  costs  per  day  yielded 
a  coefficient  of  0  74  percent,  nearly  the 
same  as  the  total  labor-related  share 
(operating  and  capital-related]  from  the 
SNF  market  basket.  We  also  conducted 
a  similar  regression  analysis  on  hospital 
costs  f)er  case  and  determined  the 
results  to  be  consistent  with  the  PPS 
hospital  market  basket. 

Approaching  the  labor-related  share 
several  different  ways  validated  the 
appropriateness  of  using  regression 
analysis.  Therefore,  we  are  using  this 
analysis  in  determining  the  labor-related 
share  for  PPS  SNF  capital-related 
expenses. 

Table  4.C— 1992-Based  Labor- 
Related  Share 


Cost  category 

1992-based 
market  bas- 
ket weight 

Wages  and  Salaries  

Emptoyee  Benefrts  

Nonmedical  Protessional  Fees 
Latwr-intensrve  Services  

54  262 

12.797 

1.916 

3.686 

Capital-related 

3.227 

1  otai  *•.•*.»«•■•••••■.•■»•>•••••••••••. 

75888 

All  price  proxies  for  the  rebased  SNF 
market  basket  are  listed  in  Table  4.B  and 
summarized  in  the  Appendix  to  this 
rule.  A  comparison  of  the  yearly 
historical  percent  changes  from  1994 
through  1996  for  the  current  1977-based 
routine  costs  market  basket  and  the 
1992-based  total  cost  market  basket  is 
shown  below  in  Table  4.D. 

Table  4.D — Comparison  of  the 
1977-Based  Skilled  Nursing  Fa- 
cility Routine  Costs  Market 
Basket  and  the  1992-Based 
Skilled  Nursing  Facility  Total 
Costs  Market  Basket.  Percent 
Changes,  1994-1996* 


StoHed 

Skilled  nurs- 

Fiscal years 

Nursirw 
ality  H 

Fa- 
ou- 

ing  taality 
total  cost 

t>eginning 
October  1 

tine  Market 
Basket.  CY 

market  bas- 
ket. FY 

1977  base 

1992  base 

Htstorical 

October 

1993,  FY 

1994  

3.6 

3.2 

October 

1994.  FY 

1995  

2.8 

3.0 

October 

1996,  FY 

1996  

2.6 

27 

Table  4  D—Comparison  of  the 
1977-Based  Skilled  Nursing  Fa- 
olity  Routine  Costs  Market 
Basket  and  the  i992-Based 
Skilled  Nursing  Facility  Total 
Costs  Market  Basket,  Percent 
Changes.  1994-1996'— Continued 


Fiscal  years 
b>eginning 
October  i 

Skilled 
Nursirva  Fa- 

aWy  Rou- 
tine Market 
Basket.  CY 

1977  base 

Skilled  nurs- 
ing (aality 
total  cost 

market  bas- 
ket. FY 
1992  base 

Historical  Aver- 
age: 1994- 
1996 

3.0 

3.0 

'Note:  The  1992  total  cost  marke'  Dasket  is 
measunng  a  different  cost  concept  than  the 
1977  routine  cost  market  basket  Ditlerences 
between  the  two  indexes  are  expected 

Source  Stanoard  &  Poor's  DRI  HCC.  4th 
QTR.  1997.  @USSIM/TREND25YR1197 
@CISSIM/CONTROL974, 

Released  by  HCFA.  OACT,  National  Health 
Statistics  Group 

Note  that  the  historical  average  rate  of 
growth  for  1994  through  1996  for  the 
SNF  1992-based  total  cost  market  basket 
is  equal  to  that  of  the  1977-based 
routine  market  basket.  We  believe  that 
the  t992-based  SNF  total  cost  market 
basket  provides  a  more  current  measure 
of  the  annual  increases  in  total  cost  care 
than  the  1977-based  SNF  market  basket 
because:  (1)  the  cost  structure  includes 
routine,  ancillary,  and  capital-related 
costs,  not  just  routine  cost.  (2)  the  cost 
structure  reflects  the  structure  of  costs 
for  the  most  recent  year  for  which  there 
are  relatively  complete  data,  and  (3) 
superior  new  wage-price  variables  have 
been  incorporated  into  the  1992-based 
index.  The  forecasted  rates  of  growth 
used  to  compute  the  projected  SNF 
market  basket  percentages,  described  in 
the  next  section,  are  shown  below  in 
Table  4.E. 

Table  4. E— Skilled  Nursing  Facil- 
ity Total  Cost  Market  Basket, 
Forecasted  Change.  1997-2CX)0 


Fiscal  years  beginning 
October  1 

Skilled 
Nursing 

faoiity  total 

cost  market 

t>asket 

Oaober  i996  FY  1997  

24 

Ortober  1997,  FY  1998  

2.8 

OdOtMr  1998.  FY  1999  

3.0 

October  1999,  FY  2000  

3  1 

Forecasted  Average:  1997- 
2000  

2.8 

Source:  Standard  &  Poor's  DRI  HCC,  4th 
QTR.  1997;  @USSIM/TREND25YRl  197 
@CISSIM/C0NTR0L974 

Released  by  HCFA.  OACT.  National  Health 
Statistics  Group. 
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percentage  as  the  pergenta^e  change  in 
the  SNF  market  basket  index,  described 
in  the  previous  section,  from  the 
midpoint  of  the  prior  fiscal  year  ior 
period)  to  the  midpoint  of  the  fiscal  vear 
(or  other  period)  involved.  The  facility- 
specific  portion  and  Federal  portion  ot 
the  SNF  PPS  rates  effective  with  tnis 
mie  are  based  on  cost  reporting  penoas 
beginning  in  Federal  fiscal  vear  1995 
(base  year)  The  percentage  increases  in 
the  SNF  market  basket  index  will  be 
used  to  compute  the  update  factors  to 
reflect  cost  increases  occurring  between 
the  cost  reporting  periods  represented  in 
the  base  vear  and  the  midpoint  of  the 
fiscal  vear  (or  other  penod)  We  useci 
the  Standard  &  Poor's  DR]  CC,  4th 
quarter  1997  historical  and  forecasted 
percentage  increases  of  the  revised  and 
rebased  SNF  market  basket  index  for 
routine,  ancillary,  and  capital-related 
expenses,  described  in  the  previous 
section,  to  compute  the  update  factors 
The  update  factors,  as  described  below 
v»rill  be  used  to  adjust  the  base  year  costs 
for  computing  the  facility-specific 
portion  and  Federal  portion  of  the  SNF 
PPS  rates 

1   Facility-Specific  R«te  Update  Factor 

Under  section  1888(e)(3)(D)(i)  of  the 
Act,  for  the  facility-specific  portion  of 
the  SNF  PPS  rate.'we  will  update  a 
facility's  base  year  costs  up  to  the 
facility-  s  first  cost  reporting  penod 
beginning  on  or  after  July  1,  1998  ann 


before  October  1. 1999  (initial  period) 
hv  the  SNF  market  basket  percentage, 
reduced  by  one  percentage  point.  We 
took  the  following  steps  to  develop  the 
12-month  cost  reporting  period  facility- 
specific  rate  update  factors  shown  in 
Table  4  F. 


We  are  (  onsidering  a  mechanism  to 
adiust  future  SNF  PPS  rates  for  forecast 
errors.  The  forecasted  SNF  total  cost 
market  basket  changes  shown  in  Table 
4  E  are  based  on  historical  trends  and 
relationships  ascertainable  at  the  time 
the  update  factor  is  established  for  the 
upcoming  rate  setting  period  In  any 
given  year,  there  may  be  unanticipated 
price  fluctuations  that  may  result  in 
differences  between  the  actual  increases 
in  prices  faced  by  SNFs  and  the  forecast 
used  m  calculating  the  update  factors. 
We  are  reviewing  the  analytical 
framework  for  updating  the  standard 
Federal  rate  under  the  hospital  PPS  to 
account  for  forecast  errors.  If  this 
framework  is  chosen  to  update  the  SNF 
PPS  rate,  an  adiustment  would  be  made 
only  if  the  forecasted  market  basket 
percentage  change  for  any  year  differs 
from  the  actual  percentage  change  by 
0.2S  percentage  points  or  more.  There 
would  be  a  2-year  lag  between  the 
forecast  and  the  measurement  of  the 
forecast  error  Thus,  for  example,  we 
would  adjust  for  an  error  in  forecasting 
the  1997  market  basket  percentage  used 
to  compute  the  PPS  rates  effective  with 
this  interim  final  rule  through  an 
adiustment  to  the  fiscal  year  1999 
update  to  the  SNF  PPS  rates. 

B  I  'se  of  the  Sk}Ued  Nursing  Facility 
Market  Basket  Percentage 

Section  1888(e)(5)(B)  of  the  Ad 
defines  the  SNF  market  basket 

TABLE  4  F— UPDATE  FACTORS^  FOR  FACILITY-SpECIFIC  PORTION  OF  THE  SNF  PPS  RATES— ADJUST  TO  12-MONTH 
COST  REPORTING  PERIODS  BEGINNING  ON  OR  AFTER  JULY  1 ,  1 998  ANC  BEFORE  OC-OBEP  1  1 999  [(INITIAL  PE- 
RIOD) FROM  COST  Reporting  Periods  Beginning  in  FY  1995  (Base  year)] 


Step  1  Determine  the  cumulative 
growth  from  the  average  market  basket 

le%ei  for  each  12-month  cost  report 
penod  to  the  average  market  basket 
level  for  Us  corresponding  12-month 

penoa  beginning  on  or  after  )uly  1, 
1998 

Step  2   From  the  cumulative  growth 
n  Step  i    determine  the  average  annual 
rate  of  growth  for  the  period  from  each 
beginning  12-month  period's  average 

market  basket  index  ievel  to  its 
corresponding  12-month  period 
t>eginn'.ng  on  or  after  )uly  1,  1998. 

Step  ,1  Subtract  1.0  f>en  p;:',dk'f-  point 
from  each  average  annuai  rate  oi  growth 
caicuiated  in  Step  2. 

Step  4.  Determine  wha',  :.n^  •>•  vised 
cumulative  growth  for  each  12-month "s 
penod  average  index  level  would  have 
been,  using  the  revised  average  annual 
rates  of  growth  from  Step  3.  The 
resulting  update  factors  are  shown  in 
Table  4,F. 


11  12-nionth  cost  reportir>g  penod  in  initial  penofl  oegins 


Juty  1,  1998       

August  1    1998 

September  1    1998 

October  i    1998  

November  1    *1998 
December  i,  1998  . 

January  '•    1999  

Pebruarv  ;.  1999  ... 

March  1.  1999  

Apnl  V  1999  

May  1.  1999  

June  1    1999     

July  1    '999      

August  V  1999  

September  V  1999 


Adjust  trom  1 2-month  cost  reporting  perxxJ  m  base  vear  that 
begins 


July  1,  1995 

August  1,  1995    

September  '    1 995  . 

October  V  i994  

Novemt>er  i    1994  .. 
December  1    1994  .. 

January  i,  1995  

February  i ,  1 995  .... 

March  1.  1995  „. 

Apnl  1.1995  

May  1,  1995  ...„ , 

June  1,  1995 

July  1.  1995 

August  1.  1995    , 

September  v  1995 


Using  update 
(actor  o( 


1.05149 
1.05197 
1.05253 
1.07116 
1.07125 
1.07126 
1.07143 
1.07176 
1.07226 
1.07270 
1.07308 
1.07340 
1.07381 
1.07428 
1.07484 


'  Source  Standard  &  Poors  DRi,  4th  Qtr  1997. 
@USSIM/TREND25YR1l97(3>CISSlM/GONTROL974 


A  12-month  cost  reporting  penod  that 
begins  on  July  1.  August  1.  or  September 
1  will  have  two  cost  reporting  penods 
within  the  initial  period  Table  4.F 
provides  update  factors  for  these  three 
beginning  dates  for  1998  and  1999  The 


1998  cost  reporting  period  is  considered 
the  first  cost  reporting  penod  for  the 
purposes  of  applying  the  facility- 
specific  percentage  in  the  transition 
penod.  The  1999  cost  reporting  period 
for  the  same  provider,  is  considered  the 


second  cost  reporting  period  for  the 
purposes  of  applying  the  faciUty- 
specific  percentage  m  the  transition 
period.  The  transition  period 
percentages  are  presented  elsewhere  in 
this  rule. 
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SNFs  may  have  cost  reporting  periods 
that  are  fewer  than  12  months  in 
duration  (short  period).  This  may  occur, 
for  example,  whi»n  a  provider  enters  the 
Medicare  program  after  its  selected 
Fiscal  year  has  already  begun,  or  when 
a  provider  experiences  a  change  of 
ownership  before  the  end  of  the  cost 
reporting  period  Since  short  periods 
affect  a  small  number  of  providers, 
relative  to  the  total  number  of  SNFs.  and 
the  facility-specific  portion  of  the  SNF 
PPS  rate  is  subject  to  a  transition  period, 
we  do  not  believe  consideration  of 
computing  a  "short  period  specific" 


update  (actor  is  warranted.  Accordingly, 
we  will  apply  the  following  rules  to 
short  penods. 

a  Short  period  in  base  year  First, 
select  the  later  short  period  in  the  base 
year  for  the  affected  provider.  Second,  if 
necessary,  adjust  the  beginning  or  end 
of  the  short  period  as  follows  Short 
periods  may  not  necessarily  begin  on 
the  first  of  the  month  or  end  on  the  last 
day  of  the  month.  In  order  to  simplify 
the  process  of  determining  the  short 
period  update  factor,  if  the  short  period 
begins  before  the  16th  of  the  month,  it 
will  be  adjusted  to  a  begiiming  date  of 


the  1st  of  that  month.  If  the  short  period 
begins  on  or  after  the  16th  of  the  month, 
it  will  be  adjusted  to  the  beginning  of 
the  next  month.  Also,  if  the  short  period 
ends  before  the  16th  of  the  month,  it 
will  be  adjusted  to  the  end  of  the 
preceding  month,  or.  if  the  short  period 
ends  on  or  after  the  16th  of  the  month, 
it  will  be  adjusted  to  the  end  of  that 
month.  Third,  determine  the  midpoint 
of  the  short  period.  Fourth,  use  the 
following  midpoint  guidelines  to 
determine  which  12-month  update 
factor  to  use  from  Table  4.F 


II  the  midpotnt  of  short  perxxj  (alls  between 

Use  factor  lor  this  1 2-month  period 

March  16    1995- April  15    1995  -.»_-.»„~_^— ^..,.... 

October  1994- September  1995 

April  16,  1995-May  15,  1995  „.....>...»„.,-_.......„ . ...— 

May  16,  1995-June  15,  1995 

June  16.  1995-July  15,  1995  

July  16,  1995-Augusf  15,  1995 

August  16.  1995- September  15,  1995  „ 

September  16,  1995-Octob«r  15,  1995 

October  16,  1996-November  15,  1995 _ 

November  16   l995-0«cemb«r  15   1995 

November  1994-Octobef  1995 
December  1 994-November  1995 
January  1995-Decem5er  1995 
February  1995-January  1996 
March  1996-Februarv  1996 
April  1996-March  1996 
May  1995- April  1996 
June  1995-May  1996 

December  16   1995-January  15   1996 „„ _„ 

July  1995-June  1996 
Aiigiist  1996-^uly  1996 
September  1995-August  1996 

January  16,  l996-Februa/y  15.  1996  „ „ „ „ 

February  16.  1996-f^arch  15.  1996  

b.  Short  period  in  initial  period. 
Providers  with  short  periods  that  begin 
on  or  after  July  1 ,  1998  and  before 
October  1.  1999  (initial  period)  should 
use  the  instructions  above  to  adjust  the 
beginning  date  of  the  short  period  and 
then  use  the  12-month  factor  that 
corresponds  to  the  beginning  date  of  the 
"adjusted  to  period"  in  Table  4.F.  The 
first  short  period  in  the  initial  period  is 
considered  the  first  cost  reporting 
period  for  the  purposes  of  applying  the 
facility-specific  percentage  in  the 
transition  period.  Each  subsequent  short 
period,  for  the  same  provider,  of  any 
duration  is  considered  the  second  or 
third  cost  reporting  period  for  the 
purposes  of  applying  the  facility- 
specific  percentage  in  the  transition 
period.  The  transition  period 
percentages  are  presented  elsewhere  in 
this  rule. 

c.  Short  period  between  base  year  and 
initial  period.  A  provider  may 
experience  a  change  of  ownership  or 
may  receive  proper  approval  to  change 
its  cost  reporting  period  between  the 
base  year  cost  reporting  period  and  the 
initial  period.  If  this  occurs,  the  base 
year  cost  reporting  period  may  begin  on 
a  date  that  is  different  than  that  of  the 
initial  period  In  these  instances,  use  the 
beginning  date  of  the  initial  period  to 
determine  the  12-month  factor  that 
corresponds  to  the  beginning  date  of  the 
"adjusted  to  period"  in  Table  4.F. 


2.  Federal  Rate  Update  Factor 

To  develop  the  Federal  rates,  we 
updated  each  facility's  base  year  costs 
up  to  the  midpoint  of  the  initial  period 
by  the  SNF  market  basket  percentages, 
reduced  by  one  percentage  point.  We 
developed  the  Federal  rate  adjustment 
factors  using  the  following 
methodology: 

Step  1.  Determine  the  cumulative 
growth  from  the  average  market  basket 
level  for  each  12-month  cost  reporting 
period  to  the  average  market  basket 
level  for  the  15-month  common  period. 

Step  2,  From  the  cumulative  growth 
in  Step  1..  determine  the  average  annual 
rate  of  growth  for  the  period  from  each 
beginning  12-month  period's  average 
market  basket  index  level  to  the  average 
market  basket  index  level  of  the  ending 
15-month  common  period. 

Step  3.  Subtract  1.0  percentage  point 
from  each  average  annual  rate  of  growth 
calculated  in  Step  2. 

Step  4.  Determine  what  the  revised 
cumulative  growth  for  each  period's 
average  index  level  would  have  been, 
using  the  revised  average  annual  rates  of 
growth  from  Step  3. 

Step  5.  Apply  the  revised  cumulative 
percentage  growth  to  the  average  market 
basket  index  level  for  the  beginning  cost 
reporting  period,  which  yields  revised 
15-month  average  index  levels  for  the 
common  ending  p>eriod. 

Step  6.  Using  the  revised  15-month 
average  index  levels  determined  in  Step 


5,  calculate  the  ratio  of  each  revised 
average  index  level  to  the  original 
average  common  period  index  level. 

Step  7.  To  determine  the  revised 
factors  to  apply  to  SNF  cost  reporting 
periods  beginning  between  Ck;tober  1. 
1994  and  September  30,  199S,  multiply 
each  factor  for  adjusting  cost  reports  to 
the  common  period  by  the  ratios 
determined  in  Step  6  This  yields 
revised  factors  that  reflect  an  average 
annual  rate  equal  to  the  S.NF  market 
basket  percentage  minus  1  percentage 
point. 

These  revised  update  factors  were 
Aised  to  compute  the  Federal  portion  of 
the  SNF  PPS  rate  shown  in  Jables  2. A 
and  2.B 

V.  Consolidated  Billing 

A.  Background  of  the  Skilled  Nursing 
Facility  Consolidated  Billing  Provision 

Section  4432(b)  of  the  BBA  1997 
amended  the  Social  Security  Act  to 
establish  a  requirement  for  SNF 
Consolidated  Billing,  effective  for  items 
and  services  furnished  on  or  after  July 
1, 1998.  SNF  Consolidated  Billing  is  a 
comprehensive  billing  requirement 
(similar  to  the  one  that  has  been  in 
effect  for  inpatient  hospital  services  for 
well  over  a  decade),  under  which  the 
SNF  itself  is  responsible  for  billing 
Medicare  for  virtually  all  of  the  services 
that  its  residents  receive.  SNF 
Consolidated  Billing  is  necessary  for  a 
number  of  reasons. 
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Historically,  an  SNF  could  choose  to 
furnish  services  to  its  residents  either 
directly  with  its  own  resources,  or 
under  an  "arrangement"  with  an  outside 
source;  in  either  instance,  the  SNF  itself 
was  responsible  for  submitting  the  bill 
for  the  service  to  its  Medicare  fiscal 
intermediary  (F!)  However,  the  SNF  has 
also  had  the  additional  option  of 
"unbundling"  a  service  altogether:  that 
is.  permitting  an  outside  supplier  to 
furnish  the  service  directly  to  an  SNF 
resident  and  to  submit  a  bill 
independently  to  the  c:arrier  under  Part 
B,  in  lieu  of  any  actual  involvement  by 
the  SNF  Itself.  The  ability  on  the  part  of 
suppliers  to  submit  separate  bills 
directly  to  the  carrier  for  these 
unbundled  services  has  been  extremely 
problematic  m  several  wavs. 

First,  it  has  created  a  potential  for 
duplicate  billing.  For  example,  an  SNF 
might  include  a  particular  service  in  its 
bill  to  the  FI  under  Part  A  at  the  same 
time  that  an  outside  supplier  is 
improperly  submitting  a  Part  B  claim  to 
the  carrier  for  the  identical  service. 
Unless  the  Medicare  contractors  detect 
this  inappropriate  duplication  in  billing, 
the  program  ultimately  pays  twice  for 
the  same  service 

Further,  even  in  instances  where  only 
the  supplier  bills  for  the  service,  the 
practice  of  unbundling  has  resulted  in 
additional  out-of-pocket  liability  for  the 
beneficiarv  Under  Part  A,  an  SNF 
resident's  only  financial  liability  during 
a  covered  stay  is  for  the  SNF 
coinsurance  that  begins  after  the  20th 
day  of  the  stay.  The  SNF  coinsurance 
amoun'  is  set  at  a  flat  rate  per  day 
(vfchich,  by  law,  rapresents  *'«  of  the 
current  inpatient  hospital  deductible 
amount),  and  this  amount  does  not  vary 
with  the  number  of  services  that  the 
resident  actually  receives  from  one  day 
to  the  next  This  means  that  even  if  the 
SNF  furnishes  some  additional  services 
on  a  given  day,  the  resident's  daily 
coinsurance  amount  under  Part  A  does 
not  increase.  However,  if  the  SNF 
decides  instead  to  unbundle  those 
services  to  an  outside  supplier  which 
then  bills  the  carrier  under  Part  B,  this 
causes  the  resident  to  incur  an 
additional  out-of-pocket  liability  for  any 
unmet  deductible  under  Part  B,  as  well 
as  for  Pari  B's  20  percent  coinsurance. 

Finally,  along  with  the  potential  for 
duplicate  billing  and  for  subjecting  the 
beneficiary  to  needless  expense, 
unbundling  has  raised  quality  of  care 
and  program  integrity  concerns  for  SNF 
residents — including  those  who  are  not 
in  a  covered  Part  A  stay — by  dispersing 
the  responsibility  for  providing  resident 
care  among  a  myriad  of  outside 
suppliers  This  fragmentation  in  the 
provision  and  billing  of  services  has 


diminished  the  SNF's  own  capacity  to 

oversee,  coordinate,  and  account  for  the 
total  package  of  care  that  its  residents 
receive,  and  has  rendered  the  SNF  less 
able  to  guard  against  inappropriate 
billing  practices  and  utilization. 

For  years,  HCFA  pursued  legislative 
proposals  to  prohibit  the  practice  of 
unbundling  m  SNFs.  but  without 
success.  As  with  inpatient  hospital 
services,  the  event  that  finally  brought 
about  a  comprehensive  billing 
requirement  for  SNF  services  was  the 
creation  of  a  PPS  for  SNFs  In  order  to 
have  a  prospective  payment  that 
includes  all  of  the  medically  necessary 
services  that  an  S.NF  resident  receives, 
it  is  essential  to  tie  all  of  those  services 
into  a  single  facility  package  b\ 
prohibiting  unbundling  Otherwise,  the 
Medicare  program  would  once  again  be 
faced  with  potentially  pa\  ing  twice  for 
the  same  service — once  to  the  SNF 
under  the  Part  A  prospective  payment, 
and  again  to  an  outside  supplier  under 
Part  B 

B  Skilled  .\ursing  Facility  Consolidated 
Billing  Legislation 

Under  the  SNF  Consolidated  Billing 
requirement  established  by  section 
4432(b)  of  the  BBA  1997,  the  SNF  itself 
has  the  Medicare  billing  responsibility 
for  virtually  all  of  the  Medicare-covered 
services  that  its  residents  receive  The 
following  is  a  discussion  of  the  specific 
provisions  of  the  legislation 

1.  Specific  Provisions  of  the  Legislation 

•  Section  4432(b)(1)  of  the  BBA  1997 
adds  a  new  paragraph  (18)  to  section 
1862(a)  of  the  Act.  which  prohibits 
Medicare  coverage  of  services  furnished 
to  an  SNF  resident  (other  than  those 
services  that  are  sjjecifically  excluded 
from  the  SNF  Consolidated  Billing 
requirement)  unless  they  are  furnished 
or  arranged  for  by  the  SNF  itself 

•  Section  4432(b)(2)  of  the  BBA  1997 
adds  a  new  paragraph  (E)  to  section 
1842(b)(6)  of  the  Act.  which  specifies 
that,  for  any  such  services  that  are 
covered  under  Part  B,  Medicare  makes 
payment  to  the  SNF  rather  than  to  the 
beneficiarv. 

•  Section  4432(b)(3)  of  the  BBA  1997 
adds  to  section  1888(e1  of  the  Act  a  new 
paragraph  (9).  which  requires  that  the 
payment  amount  for  Part  B  services 
furnished  to  an  SNF  resident  shall  be 
the  amount  prescribed  in  the  otherwise 
applicable  fee  schedule,  and  a  new 
paragraph  (10).  which  requires  the 
SNFs  Part  B  bills  to  identify  all  items 
and  services  through  a  uniform  coding 
system  to  'be  specified  by  the  Secretary. 
Under  this  authority   ue  are  specifying 
the  HCFA  Common  Procedure  Coding 
System  (HCPCS)  as  the  coding  system  to 


be  used.  The  HCPCS  coding 
requirement  is  intended  to  enable  the 
Medicare  contractor  to  identify 
individual  items  and  services  more 
readily  on  the  claim;  this,  in  turn,  will 
help  enable  the  contractor  to  limit  the 
amounts  it  pays  the  SNF  to  any 
applicable  Part  B  fee  schedule  amounts 
in  accordance  with  section  1888(e)(9)  of 
the  Act. 

•  Section  4432(b)(4)  of  the  BBA  1997 
adds  a  new  paragraph  (t)  to  section  1842 
of  the  Act,  which  requires  physicians  to 
include  the  SNF  s  Medicare  provider 
number  on  bills  for  physician  services 
furnished  to  SNF  residents  that  are 
separately  billable  to  the  Part  B  carrier 
(see  discussion  in  section  V,B.2,  below). 

•  Section  4432(b)(5)  of  the  BBA  1997 
includes  a  series  of  conforming 
amendments  The  SNF  Consolidated 
Billing  provision  requires  an  SNF  to 
furnish  virtually  all  services  to  its 
residents,  either  directly  or  under 

arrangements  "  with  an  outside  source 
in  which  the  SNF  itself  bills  Medicare 
Accordingly,  section  4432(b)(5)fD) 
amends  section  1861(h)  of  the  Act  to 
expand  the  scope  of  SNF  services  that 
Part  A  can  cover  under  the  extended 
care  benefit  to  include  services 
furnished  under  arrangements  between 
the  SNF  and  an  outside  source,  as 
discussed  in  section  VI.  below.  Section 
4432(b)(5)(F)  adds  a  new  clause  (ii)  to 
section  1866(a)(1)(H)  of  the  Act  to  make 
compliance  with  the  SNF  Consolidated 
Billing  provision  a  specific  requirement 
under  the  terms  of  an  SNF's  Medicare 
provider  agreement 

2  Types  of  Services  That  Are  Subject  to 
the  Provision 

Like  the  SNF  PPS  itself.  SNF 
Consolidated  Billing  applies 
comprehensively  to  the  "covered  skilled 
nursing  faciUty  services"  described  in 
section  1888(e)(2)(A)(i)  of  the  Act  when 
furnished  to  SNF  residents,  except  for 
those  services  that  app>ear  on  a  short  list 
of  exclusions  described  in  section 
1888(e)(2)(A)(ii)  of  the  Act.  However,  in 
practical  terms,  the  SNF  Consolidated 
Billing  and  PPS  provisions  encompass 
slightly  different  sets  of  services,  since 
the  SNF  PPS  includes  a  few  individual 
services  that  are  not  subject  to  the 
Consolidated  Billing  provision.  This  is 
because  the  SNF  PPS  encompasses  the 
entire  range  of  Part  A  extended  care 
services  that  are  coverable  under  section 
1861(h)  of  the  Act  when  furnished  or 
arranged  for  by  the  SNF  itself,  including 
an  extremely  small  number  of  such 
services  (for  example,  dialysis  services) 
that  section  1888(e)(2)(A)(ii)  of  the  Act 
specifically  identifies  as  alternatively 
being  billable  separately  under  Part  B. 
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iiinu.jri>.  uii!  Consolidated  Billing 
provision  encompasses  a  small  number 
of  services  that  are  not  coverable  under 
Part  A  or  includable  in  the  PPS 
payment,  even  though  furnished  or 
arranged  for  by  the  SNF  itself  during  a 
covered  Part  A  stay  This  is  because  the 
services  included  in  the  SNF  PPS 
payment  are.  by  definition,  limited  to 
the  range  of  diagnostic  and  therapeutic 
services  that  are  coverable  under  the 
Part  A  extended  care  benefit,  while  the 
Consolidated  Billing  provision 
encompasses  not  only  those  types  of 
services,  but  also  certain  preventive  and 
screening  services  that  are  not 
considered  diag^nostic  or  therapeutic  in 
nature  and,  thus,  are  coverable  only 
under  Part  B  (See  the  portion  of  section 
1861lh)  of  the  Act  following  paragraph 
(7).  which  limits  the  scope  of  coverage 
under  the  Part  A  extended  care  benefit 
to  those  "diagnostic  and  therapeutic" 
services  that  are  coverable  under  the 
inpatient  hospital  benefit,  and  section 
1862(a)(1)  of  the  Act.  which  describes 
preventive  services  to  avoid  the 
occurrence  of  a  medical  condition 
altogether  (paragraph  (B))  and  screening 
Mrvices  to  detrn^t  the  presence  of  a 
medical  condition  while  it  is  still  in  an 
asymptomatic  state  (paragraph  (F))  as 
being  separate  and  distinct  categories 
from  services  to  diagnose  or  treat  a 
condition  that  has  already  manifested 
itself  (paragraph  (A)).  Thus,  for 
example,  if  an  SNF  resident  receives  a 
vaccination  for  pneumococcal 
pneumonia  or  hepatitis  B  in  the  course 
of  a  covered  Part  A  stay,  this  would  not 
represent  a  diagnostic  or  therapeutic 
service  that  could  be  covered  under  the 
Part  A  extended  care  benefit,  but  a 
preventive  service  that  is  coverable  only 
as  one  of  the  "medical  and  other  health 
services"  included  under  Part  B  (see 
section  1861(s)(10)  of  the  Act). 
.^ccordingly.  while  the  SNF's  Part  A 
PPS  payment  would  not  include  this 
service,  the  Consolidated  Billing 
provision  would  still  require  the  SNF 
itself  to  submit  the  bill  for  the  service 
to  Part  B. 

The  statutory  list  of  excluded  services 
in  section  1888(e)(2)(A)(ii)  of  the  Act 
consists  of  a  number  of  specific  service 
categories.  These  include  several  types 
of  practitioner  services  that  are  exempt 
from  the  Consolidated  Billing 
requirement  and,  thus,  are  still  to  be 
billed  separately  to  the  Part  B  carrier. 
These  exempt  practitioner  services 
include  the  following: 

•  Physicians'  services  furnished  to 
individual  SNF  residents  (section 
4432(b)(4)  of  the  BBA  1997  requires 
such  bills  to  include  the  SNF's  Medicare 
provider  number). 


•  Physician  assistants  working  under 
a  physician's  supervision. 

•  Nurse  practitioners  and  clinical 
nurse  specialists  working  in 
collaboration  with  a  physician. 

•  Certified  nurse-midwives. 

•  Qualified  psychologists. 

•  Certified  registered  nurse 
anesthetists. 

In  addition  to  these  exempt  categories 
of  practitioner  services,  section 
1888(e)(2)(A)(ii)  of  the  Act  also  excludes 
the  following  types  of  services: 

•  Home  dialysis  supplies  and 
equipment,  self-care  home  dialysis 
support  services,  and  institutional 
dialysis  services  and  supplies  as 
described  in  section  1861(s)(2)(F)  of  the 

Act; 

•  Erythropoietin  (EPO)  for  certain 
dialysis  patients  as  described  in  section 
I861(s)(2)(0)  of  the  Act.  subject  to 
methods  and  standards  established  by 
the  Secretary  in  regulations  for  its  safe 
and  effective  use  (see  §§  405.2163(g)  and 

(h));and 

•  For  services  furnished  during  1998 
only:  The  transportation  costs  of 
electrocardiogram  equipment  for 
electrocardiogram  test  services  (HCPCS 
Code  R0O76)  furnished  during  1998. 
This  reflects  section  4559  of  the  BBA 
1997.  which  temporarily  restores 
separate  Part  B  payment  for  the 
transportation  of  portable 
electrocardiogram  equipment  used  in 
himishing  tests  during  1998 

Further,  we  note  that  hospice  care  (as 
defined  in  section  1861(dd)  of  the  Act) 
is  not  subject  to  Consolidated  Billing 
when  an  SNF  resident  elects  to  receive 
care  under  the  Medicare  hospice 
benefit,  since  the  hospice  (rather  than 
the  SNF)  assumes  the  overall 
responsibility  for  those  care  needs 
relating  to  the  beneficiary's  terminal 
condition,  while  the  SNF  itself  retains 
responsibility  only  for  those  aspects  of 
the  beneficiary's  care  needs  that  are  not 
related  to  the  terminal  condition  (see 
further  discussion  in  section  V.B.4. 
below).  In  addition,  as  discussed  in 
section  V.B.4  below,  we  are  clarifying 
that  in  terms  of  ambulance  services,  the 
Consolidated  Billing  provision  applies 
only  to  ambulance  transportation 
furnished  during  the  SNF  stay,  and  not 
to  an  ambulance  trip  that  occurs  at 
either  the  beginning  or  end  of  the  stay. 

With  regard  to  the  services  of 
physicians  and  other  practitioners,  even 
though  the  SNF  Consolidated  Billing 
requirement  generally  does  not  apply  to 
the  specific  types  of  practitioners  listed 
above,  it  does  apply  to  certain  particular 
subcategories  of  their  services,  which 
must  be  billed  by  and  paid  to  the  SNF. 
Section  1388(e)(2)(A)(ii)  of  the  Act 
specifies  that  physical,  occupational. 


and  speech-language  therapy  services 
furnished  to  SNF  residents  are  subject  to 
Consolidated  Billing  and.  therefore, 
must  be  billed  by  the  SNF  itself, 
regardless  of  whether  these  services  are 
furnished  by  (or  under  the  supervision 
of)  a  physician  or  other  health  care 
professional.  In  effect,  this  statutory 
provision  converts  the  coverage  of  what 
would  otherwise  be  practitioner  services 
into  provider  (that  is.  SNF)  services. 
Thus,  those  practitioner  services  that 
fall  within  the  categories  of  physical, 
occupational,  or  speech  language 
therapy  services  must  be  billed  by  the 
SNF  to  its  Fl.  and  the  practitioner 
cannot  submit  a  separate  bill  to  the  Part 
B  carrier.  (We  note  that  the  Physicians' 
Current  Procedural  Terminology  (CPT) 
coding  used  on  physician  and  other 
practitioner  bills  enables  the  Part  B 
carrier  to  identify  those  services  that  are 
physical,  occupational,  and  sp>eech- 
language  therapy  services.) 

Further,  with  resf)ect  to  physicians' 
services,  we  are  providing — consistent 
with  the  longstanding  policy  under  the 
bundling  requirement  for  inpatient 
hospital  services — that  the  SNF 
Consolidated  Billing  provision  excludes 
only  those  particular  physicians' 
services  that  meet  the  criteria  described 
in  §415  102(a)  for  payment  on  a  fee 
schedule  basis.  Essentially,  these  are 
services  (ordinarily  requiring 
performance  by  a  physician)  that  the 
physician  personally  furnishes  to  an 
individual  beneficiary,  which  contribute 
directly  to  that  beneficiary's  diagnosis 
or  treatment  and,  in  the  case  of 
radiology  or  laboratory  services,  meet 
the  additional  requirements  specified  in 
§§415  120  and  415.130,  respectively.  By 
contrast,  this  exclusion  of  the  types  of 
physicians'  services  described  in 
§  415.102(a)  does  not  extend  to  more 
generalized  physician  functions  that 
typically  occur  in  the  provider  setting 
(such  as  quality  control  activities), 
which  are  performed  not  for  an 
individual  beneficiary  but  for  the 
overall  benefit  of  the  provider's  entire 
patient  population,  and  are  considered 
a  provider  cost  under  §§415.55  and 
415.60. 

In  addition,  the  Consolidated  Billing 
requirement  does  not  exempt  those 
types  of  nonphysician  services  that 
would  otherwise  be  billed  to  the  Part  B 
carrier  in  conjunction  with  related 
physician  services  and  paid  under  a 
single,  global  fee.  For  example,  payment 
for  diagnostic  radiology  services  is 
sometimes  made  through  a  global  fee 
that  includes  both  a  technical 
component  (for  the  diagnostic  test  itself) 
and  a  professional  component  (for  the 
physician's  interpretation  of  the  test). 
However,  under  Consolidated  Billing, 
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when  such  services  are  furnished  to  an 
SNF  resident,  only  the  professional 
(physician)  component  is  billed 
separately  as  a  physician's  service, 
while  the  technical  (nonphysician) 
component  must  be  billed  by  the  SNF 
itself. 

Also,  while  the  SNF  Consolidated 
Billing  provision  does  not  apply  to  the 
professional  services  that  a  physician  or 
other  exempt  practitioner  performs 
personally,  it  does  apply  to  those 
services  that  are  furnished  to  an  SNF 
resident  by  someone  other  than  the 
practitioner,  as  an  incident  to  the 
practitioner's  professional  service  This 
position  is  consistent  with  the  approach 
that  has  long  been  taken  under  the 
hospital  bundling  requirement,  as  well 
as  with  section  1888{e)(2)(A)(ii)  of  the 
Act.  which  specifically  identifies 
"physicians"  services"  themselves  as 
the  service  categorv'  that  is  excluded 
from  SNF  Consolidated  Billing. 
Physicians'  services,  in  turn,  are 
covered  by  Part  B  under  section 
1861(s)(l)  of  the  Act  and  are  defined  in 
section  1861(q)  as  being  performed  bv  a 
physician,  while  "incident  to"  services 
are  covered  under  a  separate  statutorv 
authority  (section  1861(s)(2)(A)  of  the 
Act)  and  are.  by  definition,  not 
performed  by  a  physician.  Similarly,  for 
the  other  types  of  practitioner  services 
that  are  exempt  from  the  SNF 
Consolidated  Billing  requirement,  we 
are  specifying  that  this  exemption 
applies  only  to  the  professional  services 
that  the  practitioner  performs 
personally,  and  that  services  furnished 
by  others  as  an  incident  to  the 
practitioner's  professional  service  are 
themselves  subject  to  the  Consolidated 
BiUing  requirement. 

We  believe  that  to  do  otherwise  with 
regard  to  these  "incident  to  '  services 
would  effectively  create  a  loophole 
through  which  a  potentially  broad  and 
diverse  array  of  services  could  be 
unbundled,  merely  by  virtue  of  being 
furnished  under  the  general  auspices  of 
such  practitioners.  This,  in  turn,  would 
ultimately  defeat  the  very  purpose  of  the 
SNF  Consolidated  Billing  provision — 
that  is,  to  make  the  S.\'F  itself 
responsible  for  billing  Medicare  for 
essentially  all  of  its  residents'  services, 
other  than  those  identified  in  a  small 
number  of  narrow  and  specifically 
delimited  exclusions.  Further,  as  noted 
above,  both  the  Consolidated  Billing 
and  SNF  PPS  provisions  employ  the 
same  statutory  list  of  excluded  services 
Thus,  the  approach  we  are  adopting 
with  regard  to  the  limited  range  of 
services  that  qualifv  for  exclusion  is 
essential  not  only  to  safeguard  the 
integrity  of  the  Consolidated  Billing 


requirement,  but  also  that  of  the  SNF 

PPS  itself 

Finally,  we  note  that  laboratory 
services  are  subject  to  the  SNF 
Consolidated  Biliine  requirement.  Thus, 
when  an  outside  laboratory  performs 
tests  for  SNF  residents,  the  Medicare 
billing  must  be  done  by  the  SNF  itself 
rather  than  by  the  outside  laborator)'. 
However,  it  will  be  necessary  for  the 
Congress  to  make  a  conforming  change 
in  section  1833(h)(5)(A)  of  the  Act.  in 
order  to  resolve  a  technical 
inconsistency  in  the  text  of  that 
provision.  The  current  wording  of  that 
section  of  the  Act  generally  allows  Part 
B  to  make  payment  for  clinical 
diagnostic  laboratory'  tests  only  to  the 
person  or  entitv  that  actually  performs 
(or  supervises  the  performance  of)  the 
test.  This  provision  already  contains  a 
specific  exception  at  section 
1833(h)(5)(.Al(iu)  of  the  Act  that  permits 
a  hospital  to  receive  Part  B  payment  for 
laboratory  services  that  the  hospital 
obtains  under  arrangements  made  with 
an  outside  laboratory  As  mentioned 
previously,  hospitals  have  long  had  a 
comprehensive  Medicare  billing 
requirement,  which  served  as  a  model 
for  the  one  now  being  established  for 
SNFs  .^cco^dingly  we  believe  that  the 
BB,^  1997's  lack  of  a  conforming  change 
that  explicitly  extends  the  payment 
provision's  existing  hospital  exception 
to  SNFs  is  merely  an  inadvertent 
oversight,  and  we  plan  to  pursue  a 
technical  amendment  to  make  an 
appropriate  conforming  change  in  the 
text  of  section  1833(h)(5)(A)  of  the  Act. 

3.  Facilities  That  Are  Subject  to  the 

Provision 

In  terms  of  facilities  (as  explained  in 
the  following  discussion  of  SNF 
"resident"  status),  the  Consolidated 
Billing  requirement  applies  to  Medicare- 
participating  SNFs.  including  distinct 
part  SNFs.  Consolidated  Billing  does 
not  applv  to  a  nursing  home  that  has  no 
Medicare  certification  whatsoever,  such 
as  a  nursing  home  that  does  not 
participate  at  all  m  either  the  Medicare 
or  Medicaid  programs,  or  a  nursing 
home  that  exclusively  participates  only 
in  the  Medicaid  program  as  a  nursing 
facility  (NF)   However,  Consolidated 
Billing  does  apply  to  services  furnished 
to  residents  in  any  nursing  home  of 
which  a  distinct  part  is  a  Medicare- 
participating  SNF,  This  means  that  if 
any  portion  of  a  nursing  home  has 
Medicare  SNF  certification. 
Consolidated  Billing  applies  to  the 
entire  nursing  home.  ("This  avoids 
creating  a  perverse  incentive  for  S.NFs  to 
set  aside  a  nonparticipatmg  section  m 
which  they  could  otherwise  circumvent 
the  Consolidated  Billing  requirement  for 


those  residents  who  are  not  in  a  covered 
Part  A  stay.) 

Thus,  when  a  nursing  home  limits  its 
Medicare  participation  as  an  SNF  to 
only  a  distinct  part  of  the  overall 
institution — 

•  In  terms  of  program  payment.  Part 
A  coverage  under  the  extended  care 
benefit  is  limited  to  the  portion  of  the 
nursing  home  that  actually  participates 
in  Medicare  as  an  SNF:  and 

•  In  terms  of  Medicare  billing 
responsibility,  the  Consolidated  Billing 
requirement  applies  to  the  entire 
nursing  home. 

We  note  that  if  the  surrounding 
institution  that  houses  a  Medicare 
distinct  part  SNF  includes  an  entity 
other  than  a  nursing  home  (that  is,  a 
hospital,  or  a  domiciliary  or  "board  and 
care"  home),  then  the  Consolidated 
Billing  requirement  would  not  apply  to 
that  entity,  but  would  apply  only  to  the 
nursing  home  itself  (including  the 
nursing  home's  participating  distinct 
part  SNF  along  with  any 
nonparticipating  remainder). 

4.  Skilled  Nursing  FaciUty  "Resident" 
Status  for  Purposes  of  This  Provision 

For  purposes  of  determining  program 
payment  in  the  specific  context  of  the 
Part  A  extended  care  benefit,  section 
1861(h)  of  the  Act  limits  coverage  to 
those  beneficiaries  who  reside  in  an 
SNF,  which  section  1819(a)  of  the  Act 
defines  as  an  institution  (or  a  distinct 
part  of  an  institution]  that  is  actually 
certified  as  meeting  the  SNF 
requirements  for  participation. 
However,  in  excluding  Medicare 
coverage  for  unbundled  services 
furnished  to  SNF  residents,  section 
4432(b)(1)  of  the  BBA  1997  further 
s[)ecifies  that  this  provision  applies  to 
services  furnished  to  any  beneficiary 
who  "*   *   *  is  a  resident  of  a  skilled 
nursing  facility  or  of  a  part  of  a  facility 
that  includes  a  skilled  nursing  facility 
(as  determined  under 
regulations)  *  *  *  ,"  This  statutory 
language  establishes  that,  for  purposes 
of  the  SNF  Consolidated  Billing 
provision,  the  Congress  intended: 

•  That  the  defimtion  of  an  SNF 
resident  should  include  not  only  those 
beneficiaries  who  reside  in  the  certified 
area  of  a  nursing  home,  but  also  (as 
discussed  in  the  preceding  section) 
those  who  reside  in  the  nonparticipating 
portion  of  any  nursing  home  that  also 
includes  a  Medicare-certified  distinct 
part  SNF;  and 

•  To  grant  the  Secretary  the  specific 
authority  to  define  the  concept  of 
"services  furnished  to  SNF  residents" 
further  in  regulations. 

Accordingly,  for  purposes  of  the  SNF 
Consohdated  Billing  provision,  we  are 


26298 


Federal  Register /Vol 


and  Regulations 


aenmuj;  m  r>.Nr  "resident"  in  the 
regulations  as  inc.ludinK  beneficiaries 
who  reside  in  Medicare-certified  SNFs. 
as  well  ns  those  beneficiaries  who  reside 
anywhere  within  a  nursing  home  if  that 
nursing  home  includes  a  distinct  part 
that  IS  a  Medicare-certified  SNF 

Wo  note  that  the  SNF  Consolidated 
Billing  legislation  defines  the  scope  of 
this  provision  in  terms  of  a 
comprehensive  package  of  services 
furnished  to  an  SNF  resident.  For 
example,  in  terms  of  ambulance 
services,  the  initial  ambulance  trip  that 
first  brings  a  beneficiary  to  the  SNF 
would  not  be  subject  to  the 
Consolidated  Billing  provision  (since 
the  beneficiary,  at  that  point,  has  not  yet 
been  admitted  to  the  SNF  as  a  resident). 
Similarly,  an  ambulance  trip  that  occurs 
at  the  end  of  an  SNF  stay,  in  connection 
with  one  of  the  events  that  (as  discussed 
below)  ends  a  beneficiary's  status  as  an 
SNF  resident  for  Consolidated  Billing 
purposes,  would  not  be  subject  to  the 
Consolidated  Billing  provision.  By 
contrast,  ambulance  transportation 
himished  during  an  SNF  stay  is  subject 
to  the  SNF  Consolidated  Billing 
provision. 

A«  noted  above,  the  Consolidated 
Billing  requirement  is  intended  to 
encompass  a  comprehensive  package  of 
services  furnished  to  an  SNF  resident. 
Accordingly,  we  believe  that  it  is 
necessary  to  prevent  a  facility  from 
being  able  to  circumvent  this 
requirement  and  unbundle  particular 
services  that  would  otherwise  be  an 
integral  part  of  the  package,  merely  by 
temporarily  discontinuing  a 
beneficiary's  status  as  a  "resident"  of 
the  SNF  just  long  enough  to  receive  the 
services  (for  example,  by  briefly  sending 
the  beneficiary  offsite  to  receive  them  as 
a  hospital  or  clinic  outpatient),  and 
immediately  thereafter  reinstating  the 
beneficiary's  status  as  an  SNF 
"resident."  Therefore,  we  are  providing 
that  a  beneficiary's  departure  from  the 
facility  does  not  automatically  end  his 
or  her  status  as  an  SNF  "resident"  for 
Consolidated  Billing  purposes.  Rather, 
the  beneficiary's  status  as  an  SNF 
resident  in  this  context  would  end  when 
one  of  the  following  events  occurs — 

•  The  beneficiary  is  admitted  as  an 
inpatient  to  a  Medicare-participating 
hospital  or  critical  access  hospital 
(CAH.  formerly  referred  to  as  a  rural 
primary  care  hospital  (RPCH))  or  as  a 
resident  to  another  SNF; 

•  The  beneficiary  receives  services, 
under  a  plan  of  care,  from  a  Medicare- 
participating  home  health  agency; 

•  The  beneficiary  receives  outpatient 
services  from  a  Medicare-participating 
hospital  or  CAH  (but  only  with  respect 
to  those  services  that  are  not  furnished 


pursuant  to  the  resident  assessment  or 
the  comprehensive  care  plan  required 
under  §483.20);  or 

•  The  beneficiary  is  formally 
diwiharged  or  otherwise  departs  from 
the  SNF  (for  example,  on  a  leave  of 
absence),  unless  readmitted  to  that  or 
another  SNF  within  24  consecutive 
hours.  This  means  that  the  facility's 
responsibilities  under  the  Consolidated 
Billing  provision  (including  its 
responsibility  to  furnish  or  make 
arrangements  for  needed  care  and 
services)  remain  in  effect  until  the 
beneficiary's  status  as  an  SNF 
"resident"'  ends  due  to  the  occurrence  of 
one  of  the  events  described  above. 

We  are  providing  that,  for  purposes  of 
determining  the  applicability  of  the  SNF 
Consolidated  Billing  requirement,  a 
beneficiary's  status  as  an  SNF  resident 
ends  at  the  point  when  the  beneficiary 
is  admitted  as  an  inpatient  to  a 
participating  hospital  or  CAH.  or  as  a 
resident  to  another  SNF.  even  if  the 
beneficiary  subsequently  returns  to  the 
original  SNF  within  24  hours  of 
departure.  This  is  because  these  settings 
all  represent  situations  in  which  another 
provider  has  assumed  the  ongoing 
responsibility  for  the  beneficiary's 
comprehensive  care  needs.  For  the  same 
reason,  we  are  including  the  receipt  of 
services  from  a  participating  home 
health  agency  under  a  plan  of  care  as 
another  event  that  would  end  a 
beneficiary's  status  as  an  SNF 
"resident"  for  Consolidated  Billing 
purposes.  We  note  that  these  situations 
are  distinct,  however,  from  one  in 
which  a  terminally  ill  SNF  resident 
elects  to  receive  care  under  the 
Medicare  hospice  benefit,  since  a 
hospice  asaumes  responsibility  only  for 
those  care  needs  that  relate  to  the 
beneficiary's  terminal  condition,  while 
the  SNF  itself  remains  responsible  for 
any  care  needs  that  are  unrelated  to  the 
terminal  condition.  This  is  equally  true 
whether  an  SNF  resident  receives  the 
hospice  care  while  still  in  the  SNF  or 
during  a  temporary  absence  from  the 
facility.  Accordingly,  an  SNF  resident's 
election  to  receive  care  under  the 
Medicare  hospice  benefit  would  not 
result  in  a  blanket  exclusion  of  all 
services  furnished  to  that  resident  from 
the  Consolidated  Billing  requirement; 
rather,  as  discussed  previously  in 
section  V.B.2..  only  the  specific  aspects 
of  such  a  resident's  care  that  are  actually 
provided  under  the  hospice  benefit  are 
excluded  from  the  Consolidated  Billing 
provision,  while  care  that  is  unrelated  to 
the  resident's  terminal  condition 
remains  subject  to  the  provision. 

Similarly,  when  an  SNF  resident 
receives  outpatient  services  at  a 
hospital,  the  hospital  does  not 


necessarily  assume  any  ongoing 
responsibility  for  the  resident's 
comprehensive  care  needs  beyond  the 
outpatient  visit  itself,  which  often  may 
represent  nothing  pore  than  a  single, 
isolated  encounter.  We  do  not  believe 
that  such  an  event,  when  followed 
shortly  thereafter  by  the  resident's 
return  to  the  SNF.  should  serve  to 
relieve  the  SNF  categorically  of  any 
Medicare  billing  responsibility  for 
services  furnished  during  the  outpatient 
visit,  especially  with  respect  to  those 
types  of  services  that  SNFs  would 
ordinarily  include  within  the 
comprehensive  package  of  care 
furnished  to  a  resident  (such  as 

fihysical.  occupational,  and  sp>eech- 
anguage  therapy,  or  types  of  medical 
supplies  and  diagnostic  tests  that  are 
routinely  furnished  or  arranged  for  by 
SNFs). 

At  the  same  time,  however,  we 
recognize  that  there  are  certain  types  of 
intensive  diagnostic  or  invasive 
procedures  that  are  specific  to  the 
hospital  setting  and  that  are  well 
beyond  the  normal  scope  of  SNF 
services.  Further,  we  note  that 
Medicare's  longstanding  comprehensive 
billing  or  "bundling  "  requirement  for 
inpatient  hospital  services  under  section 
1862(a)(14)  of  the  Act  was  subsequently 
expanded  to  apply  to  outpatient 
hospital  services  as  well,  and  that 
section  4523  of  the  BBA  1997  provides 
for  the  establishment  of  a  PPS  for  these 
outpatient  hospital  services.  Thus,  when 
an  SNF  resident  is  sent  to  a  hospital  to 
receive  outpatient  services,  it  is 
necessary  to  delineate  the  respective 
areas  of  responsibility  for  the  SNF  under 
the  Consolidated  Billing  provision,  and 
for  the  hospital  under  the  outpatient 
bundhng  provision,  with  regard  to  these 
services. 

Accordingly,  we  are  providing  that  in 
situations  where  a  beneficiary  receives 
outpatient  services  from  a  Medicare- 
participating  hospital  or  CAH  while 
temporarily  absent  from  the  SNF.  the 
beneficiary  continues  to  be  considered 
an  SNF  resident  specifically  with  regard 
to  those  services  that  are  furnished 
pursuant  to  the  comprehensive  care 
plan  required  under  the  regulations  at 
§  483.20(d).  which  is  developed  to 
address  the  resident  s  care  needs 
identified  in  the  comprehensive 
assessment  under  §  483.20(b).  Such 
services  are.  therefore,  subject  to  the 
SNF  Consolidated  Billing  provision, 
while  those  other  services  that,  under 
commonly  accepted  standards  of 
medical  practice,  lie  exclusively  within 
the  purview  of  hospitals  rather  than 
SNFs.  are  not  subject  to  SNF 
Consolidated  Billing,  but  are  instead 
bundled  to  the  hospital  (for  example. 
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cardiac  catheterization,  CT  scans, 
magnetic  resonance  imaging, 
ambulator)'  surgery  involving  the  use  of 
an  operating  room).  We  believe  that  it  is 
appropriate  to  specify  the  residents 
comprehensive  care  plan  as  the  basis  for 
defining  the  extent  of  the  SNFs 
responsibility  in  this  situation,  since  it 
is  this  same  resident  assessment  and 
care  planning  process  that  provides  the 
basis  for  establishing  SNF  coverage  and 
determining  the  actual  level  of  Part  A 
payment  under  the  SNF  PPS  In  effect, 
this  defines  the  SNF's  responsibility  in 
terms  of  the  scope  of  services  included 
under  the  extended  care  benefit,  as 
explained  below  This  same  st;ope  of 
services  would  effectively  define  the 
extent  of  the  SNFs  responsibility  with 
regard  to  a  beneficiary  who  has  resided 
exclusiveh  in  the  institution's 
nonparticipating  portion  which,  under 
the  law,  is  subject  to  the  SNF 
Consolidated  Billing  provision  but  not 
to  the  SNF  requirements  for 
participation  regarding  resident 
assessment  and  care  planning 

As  indicated  in  M83  20(d)(1),  the 
resident  assessment  must  thoroughly 
identify  the  resident  s  medical,  nursing. 
and  mental  and  psychosocial  needs  and 
the  plan  of  care  must  describe  in  a 
comprehensive  manner  the  services  that 
the  SNF  itself  assumes  the 
responsibility  to  furnish,  or  make 
arrangements  for.  in  order  to  address 
these  needs  However. the 
comprehensive  care  plan  does  not 
typically  address  emergency  services 
(which,  by  their  nature,  cannot  be 
anticipated  and  planned  in  advance)  or 
those  types  of  intensive  diagnostic  or 
invasive  procedures  that,  as  discussed 
previously,  appropriately  lie  within  the 
purview  of  hospitals  rather  than  SNFs 
By  contrast,  the  care  plan  must  address 
the  beneficiarv's  need  for  the  broad 
categories  of  services  that  section 
1861(h)  of  the  Act  identifies  as  being 
included  within  the  scope  of  the 
extended  care  benefit,  such  as  nursing 
care  and  associated  room  and  board 
(sections  1861(h)(l!  and  (2)  of  the  Act): 
physical,  occupational,  and  speech- 
language  therapy  (section  1861(h)(3)  of 
the  Act);  medical  social  services  (.section 
1861(h)(4)  of  the  Act);  drugs, 
biologicals,  supplies,  appliances,  and 
equipment  that  represent  an  ordinary 
part  of  the  facility's  inpatient  care  and 
treatment  (section  1861(h)(5)  of  the  Act); 
and  services  that  an  SNF  furnishes 
through  its  transfer  agreement  hospital 
(section  1861(h)(6)  of  the  Act). 

As  amended  by  the  BBA  1997,  section 
1861(h)(7)  of  the  Act  also  includes 
coverage  of  other  types  of  services  that 
SNFs  generally  provide,  either  directly 
or  under  arrangements  with  outside 


sources.  As  discussed  in  section  VI. 
below  with  regard  to  the  conforming 
revisions  in  regulations  at  §409.27, 
longstanding  administrative  policy  has 
also  included  within  this  category  most 
of  the  medical  and  other  health  services 
described  in  section  1861(s)  of  the  Act, 
with  certain  exceptions  For  example, 
physician  services  (section  1861(s)(l)  of 
the  Act)  cannot  be  regarded  as  services 
that  are  "generally  provided"  by  SNFs, 
since  they  are  not  within  the  scope  of 
the  inpatient  hospital  benefit  (see 
section  1861(bl{4}  oi  the  .\ct)  and. 
accordingly,  are  also  not  within  the 
scope  of  the  extended  care  benefit  (see 
section  1861(h)  of  the  .^ct  following 
paragraph  17]).  In  addition,  as  discussed 
previously  in  section  \'  B  2  ,  preventive 
services  such  as  vaccines  for 
pneumococcal  pneumonia  or  hepatitis  B 
(section  1861(s)(10j  of  the  Act)  and 
screening  services  such  as  screening 
mammographies  or  pap  smears  (sections 
lB61fs)(13)  and  (14)  of  the  Act, 
respectively)  are  not  within  the  scope  of 
the  extended  care  benefit,  since  ihey  are 
not  considered  reasonable  and 
necessarv  for  the  diagnosis  or  treatment 
of  a  condition  that  has  already 
manifested  itself.  Finally,  the  extended 
care  benefit  does  not  include  the  types 
of  acute  or  emergent  ser\  ices  discussed 
above  as  being  exclusively  withm  the 
purview  of  hospitals  rather  than  SNFs. 
since  these  are  types  of  ser\ices  that 
SNFs  themselves  do  no!  generally 
pro\'ide.  either  directly  or  under 
arrangements 

We  specifically  invite  comments  on 
the  treatment  of  outpatient  hospital 
services  furnished  to  SNF  residents 
under  the  SNF  Consolidated  Billing 
provision,  including  other  possible 
ways  to  exempt  those  particular 
outpatient  hospital  procedures  that  are 
clearly  beyond  the  scope  of  SNF 
services  while  preserving  the  integrity 
of  the  SNF  service  pactcage  itself.  We 
also  note  that  further  refinements  in  this 
policy  mav  eventually  become 
necessary,  m  order  to  ensure 
consistency  with  the  new  outpatient 
hospital  PPS  as  its  specific 
characteristics  are  developed. 

In  addition,  effective  January  1,  1999. 
section  4541  of  the  BBA  1997  imposes 
an  annual  per  beneficiary  .limit  of 
Si. 500  on  all  outpatient  physical 
therapy  ser\ices  (including  speech- 
language  therapy  services),  and  imposes 
a  similar  limit  on  ail  outpatient 
occupational  therapy  ser\'ices.  but 
specifically  excludes  services  furnished 
bv  a  hospital's  outpatient  department 
from  each  of  these  annual  limits.  We 
note  that  this  exclusion  of  hospital 
outpatient  department  services  does  not 
apply  to  services  tumished  to  a 


beneficiary  who  is  an  SNF  resident  for 
Consolidated  Billing  purposes.  For  an 
SNF  resident  who  is  not  in  a  covered 
stay  and  has  reached  the  annual  $1,500 
limit,  this  avoids  creating  a  perverse 
incentive  to  have  a  hospital  outpatient 
department  furnish  therapy  services  that 
the  resident  could  appropriately  receive 
from  the  SNF  itself.  We  will  specifically 
address  this  point  in  the  regulations  that 
we  are  currently  developing  to 
implement  section  4541  of  the  BBA 
1997. 

Another  event  that  would  generally 
end  a  t)eneficiary's  "'resident"  status  for 
SNF  Consolidated  Billing  purposes 
would  be  the  beneficiary's  formal 
discharge  from  the  SNF,  or  a  departure 
from  the  SNF  without  a  formal 
discharge  (for  example,  for  a  trial  visit 
home  on  a  leave  of  absence),  unless 
followed  within  24  consecutive  hours 
by  a  readmission  to  that  or  another  SNF. 
We  are  using  a  24-hour  timeframe  for 
readmission  following  any  discharge  or 
other  departure  from  the  SNF  because 
we  believe  that  this  duration  should 
generally  be  sufficient  to  preclude 
situations  in  which  the  beneficiary  is 
temporarily  sent  outside  the  SNF  for 
only  a  brief  period  to  receive  a  service 
offsite  (for  example,  through  an 
outpatient  visit  to  a  hospital  or  clinic), 
merely  to  circumvent  the  SNF 
Consolidated  Billing  requirement. 
Further,  as  indicated  above,  we  believe 
that  in  most  situations  where  a 
beneficiary  with  comprehensive  care 
needs  is  absent  from  the  SNF  for  24 
consecutive  hours,  another  provider 
will  have  already  assumed  the  ongoing 
responsibility  for  those  comprehensive 
care  needs  by  that  point  in  time. 

In  addition,  we  note  that  section 
1886(a)(4)  of  the  Act  includes  a 
preadmission  "payment  window" 
provision  for  hospitals,  under  which 
certain  Part  B  services  furnished  by  a 
hospital  or  by  an  entity  wholly  owned 
or  operated  by  the  hospital  within  3 
days  (or,  for  non-PPS  hospitals,  within 
1  day)  before  an  inpatient  admission  to 
that  hospital  are  included  in  the 
Medicare  Part  A  payment  for  the 
hospital  admission  itself  (see 
§§  412.2(c)(5)  (for  PPS  hospitals)  and 
413.40(c)(2)  (for  non-PPS  hospitals)). 
Further,  section  1833(d)  of  the  Act 
prohibits  payment  under  Part  B  for  any 
services  for  which  Part  A  can  make 
payment.  Thus,  if  a  hospital  inpatient 
has  spent  a  portion  of  the  preadmission 
period  as  a  resident  of  an  SNF  that  is 
wholly  owned  or  operated  by  the 
admitting  hospital,  this  would  preclude 
coverage  (and  SNF  biUing)  under  Part  B 
tor  diagnostic  services  and  other 
admission-related  services  received  as 
an  SNF  resident  during  the 
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idmissJon  period,  since  those 
vices  would  be  included  in  the 
hospitals  Part  A  payment  for  the 
subsequent  inpatient  admission. 

5.  Effects  of  This  Provision 

For  those  services  that  are  subject  to 
the  SNF  Consolidated  Billing 
requirement.  Medicare  will  no  longer 
permit  "unbundling"  (that  is.  Medicare 
billing  by  any  entity  other  than  the  SNF 
Itself).  Rather,  the  SNF  itself  will  have 
to  furnish  the  services — either  directly, 
or  under  arrangements  with  an  outside 
supplier  in  which  the  SNF  itself  (rather 
than  the  supplier)  bills  Medicare. 
Section  I861(w)(l)  of  the  Act  defines 
"arrangements"  as  those  in  which  the 
SNF's  receipt  of  Medicare  payment  for 
a  beneficiary's  covered  service 
discharges  the  liability  of  the 
beneficiary  or  any  other  person  to  pay 
for  the  service  Further,  longstanding 
manual  instructions  at  MIM-3.  §3007 
and  §  206  of  the  Medicare  SNF  Manual 
provide  that  in  making  such 
arrangements,  an  SNF  should  not  act 
merely  as  a  billing  conduit,  but  should 
also  exercise  professional  responsibility 
over  the  arranged-for  services.  However, 
the  requirement  for  the  SNF  to  furnish 
under  "arrangements  '  any  services  that 
it  obtains  from  an  outside  supplier  does 
not  mandate  the  SNF  itself  to  meet  the 
applicable  supplier  standards  for  that 
service,  but  merely  to  select  an  outside 
supplier  that  meets  them.  For  example, 
when  an  SNF  bills  for  ambulance 
services  furnished  to  its  residents  under 
arrangements  with  an  outside  supplier, 
this  does  not  make  the  SNF  itself 
responsible  for  meeting  the  ambulance 
regulations'  standards  regarding 
vehicles  and  vehicle  staffing  (see 
§  410.40(a)).  but  merely  for  selecting  an 
outside  supplier  that  itself  meets  these 
standards.  Similarly,  under  the 
requirements  for  participation  at 
§  483.75(k)(l  )(ii).  if  an  SNF  elects  to 
provide  portable  x-ray  services  under 
arrangements  with  an  outside  supplier, 
the  SNV  IS  responsible  only  for  selecting 
•  portable  x-ray  supplier  that  itself 
meets  the  applicable  Medicare 
conditions  for  coverage  (see  subpart  C  of 
part  486);  under  <j 483. 75(k)(l)(i).  an 
SNF  must  itself  meet  the  applicable 
provider  standards  for  diagnostic 
radiology  services  (at  §482.26)  only  if 
the  SNF  elects  to  provide  such  services 
directly  with  its  own  resources. 

When  the  SNF  furnishes  services 
under  an  arrangement  with  an  outside 
supplier,  the  outside  supplier  must  look 
to  the  SNF  instead  of  to  Medicare  Part 
B  for  payment,  and  the  terms  of  the 
supplier's  payment  by  the  SNF  are 
established  exclusively  through 
contractual  agreements  negotiated 


between  the  two  parties  themselves, 
rather  than  being  prescribed  for  them  by 
the  Medicare  program  For  a  resident  in 
a  covered  Part  A  stay,  all  services 
furnished  by  the  SNF  (either  directly,  or 
under  arrangements  with  an  outside 
supplier)  are  included  in  the  SNF's  Part 
A  Dill  For  a  resident  who  is  not  in  a 
covered  Part  A  stay  (Part  A  benefits 
exhausted,  posthospital  or  level  of  care 
requirements  not  met.  etc.).  the  SNF 
itself  submits  all  bills  to  Part  B. 

We  note  that  while  new  section 
1888(e)(9)  of  the  Act  provides  that  the 
amount  of  Part  B  payment  shall  be  the 
amount  provided  under  the  applicable 
fee  schedule  for  an  SNF's  services — 
including  those  services  provided  under 
arrangements  with  an  outside 
supplier — the  law  is  silent  with  regard 
to  how  much  (if  any)  of  this  fee 
schedule  amount  the  SNF  itself  can 
retain  when  it  pays  the  supplier.  If  an 
outside  supplier  agrees  to  furnish 
services  to  the  SNF  for  less  than  the 
applicable  fee  schedule  amount,  we  are 
concerned  that  allowing  the  SNF  to 
retain  the  difference  for  each  service 
billed  to  Part  B  is  Ukely  to  create  a 
financial  incentive  for  the  SNF  to 
provide  unnecessary  services  The 
approach  that  we  favor  as  a  means  of 
solving  this  problem  would  be  to 
request  legislation  to  limit  the  SNF's 
Part  B  payment  to  the  lower  of  the 
applicable  fee  schedule  amount  or  the 
amount  that  the  supplier  actually 
charges  the  SNF.  Another  option — 
which  we  did  not  select — would  be  to 
require  that  the  SNF  pay  to  the  supplier 
the  entire  fee  schedule  payment 
amount,  less  a  reasonable  charge  for 
administration  We  sf)ecifically  invite 
comments  on  the  extent  to  which  this 
problem  may  arise  and  on  the 
advisability  of  pursuing  our  suggested 
legislative  approach  or  other 
approaches. 

While  the  SNF  Consolidated  Billing 
requirement  prohibits  Medicare  billing 
by  any  entity  other  than  the  SNF.  we 
note  that  this  does  not  preclude  an  SNF 
from  engaging  the  services  of  an  outside 
entity  to  assist  the  SNF  in  performing 
the  specific  tasks  involved  in  actually 
completing  and  sending  in  the  bill  itself. 
This  practice,  known  as  "contract 
billing.  "  is  permissible  as  long  as  the 
billing  takes  place  under  the  SNF's 
Medicare  provider  number,  and  the  SNF 
itself  remains  the  legally  responsible 
billing  party.  However,  an  SNF  is 
precluded  from  relinquishing  or 
reassigning  to  any  other  party  the  actual 
legal  responsibility  for  and  control  over 
a  claim  This  reflects  the  Medicare  law's 
general  prohibitions  with  regard  to  the 
reassignment  of  claims  at  sections 
1815(c)  and  1842(b)(6)  of  the  Act  and 


regulations  at  subpart  F  of  part  424,  as 
well  as  the  specific  prohibitions  on 
reassignment  of  provider  claims 
discussed  in  the  manual  instructions  at 
MIM-3.  §S3488ff 

The  changes  introduced  by  the 
Consolidated  Billing  provision  will 
bring  about  a  number  of  significant 
program  improvements.  First,  this 
requirement  provides  an  essential 
foundation  for  the  new  Fart  A  SNF  PPS, 
by  bundling  into  a  single  facility 
package  those  services  that  the  PPS 
payment  is  intended  to  capture.  Second, 
it  spares  beneficiaries  who  are  in 
covered  Part  A  stays  from  incurring  out- 
of-pocket  liability  for  Part  B  deductibles 
and  coinsurance.  Third,  it  eliminates 
the  potential  for  duplicative  billings  for 
the  same  service  to  the  FI  by  the  SNF 
and  to  the  carrier  by  an  outside 
supplier.  Fourth,  this  requirement  will 
help  promote  greater  quality  of  care,  by 
enhancing  the  SNF's  capacity  to  meet  its 
existing  responsibility  to  oversee  and 
coordinate  the  entire  package  of  care 
that  each  of  its  residents  receives. 
Finally,  by  making  the  SNF  itself  more 
directly  accountable  for  this  overall 
package  of  care  and  services,  the 
Consolidated  Billing  requirement  may 
help  restrain  certain  inappropriate 
billing  practices,  while  at  the  same  time 
helping  to  ensure  that  each  resident 
actually  receives  those  services  for 
which  there  is  a  legitimate  medical 
need. 

C.  Effective  Date  for  Consolidated 
Billing 

Unlike  the  SNF  PPS  itself,  the 
effective  date  of  the  Consolidated 
Billing  requirement  is  not  tied  to  the 
start  of  the  individual  SNF's  first  cost 
reporting  period  that  begins  on  or  after 
July  1.  1998.  Rather,  the  Consolidated 
Billing  provision  is  effective  for  services 
furnished  on  or  after  July  1,  1998.  We 
note  that  in  April  1998.  HCFA  issued 
Program  Memorandum  (PM)  No.  AB- 
98-18.  which  contains  operational 
instructions  for  Medicare  contractors  on 
the  implementation  of  consolidated 
billing.  The  PM  provides  that,  for 
individual  facilities  that  lack  the 
capability  to  perform  consolidated 
billing  as  of  the  July  1  effective  date,  the 
SNF  must  begin  consolidated  billing 
with  respect  to  items  and  services 
furnished  on  or  after  the  earlier  of  (1) 
January  1.  1999  or  (2)  the  date  the 
facility  comes  under  the  PPS. 

VI.  Changes  in  the  Regulations 

As  discussed  below,  we  are  making  a 
number  of  revisions  in  the  regulations 
in  order  to  implement  both  the 
prospective  payment  system  and  the 
SNF  Consolidated  Billing  provision  and 
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its  conforming  statutory  changes.  First, 
we  are  revising  the  regulations  in  42 
CFR  part  410.  subpart  1,  which  deal  with 
payment  of  benefits  under  Part  B.  m 
order  to  implement  section  1842(bj(6)(E) 
of  the  Act.  as  amended  bv  section 
4432(b)(2)  of  theBBA  1997 
Specifically,  we  are  adding  a  new 
paragraph  {b)(14)  to  §410.150.  which 
specifies  that  for  those  services  subject 
to  the  SNF  Consolidated  Billing 
requirement,  Medicare  makes  Part  B 
payment  to  the  SNF  rather  than  to  the 
beneficiary  We  are  also  making  certain 
conforming  changes  to  provisions  in 
part  410.  subpart  B.  which  describe  Part 
B  coverage  of  indu'idual  medical  and 
other  health  services,  such  as  outpatient 
hospital  services  (§  410.27(a)(l)(i)), 
hospital  or  C.\H  diagnostic  tests 
(§410  28(a)(1)).  diagnostic  tests 
(§  410.32(e)),  and  ambulance  services 
(§410. 40(b)) 

In  addition,  we  are  revising  the 
regulations  in  part  411.  subpart  A. 
which  deal  with  exclusions  from 
Medicare  coverage,  in  order  to 
implement  section  1862(a)(18)  of  the 
Act.  as  amended  by  section  4432(b)(1)  of 
the  BBA  1997   Specifically,  we  are 
adding  a  new  paragraph  (p)(l)  to 
§  411.15.  which  excludes  from  coverage 
any  service  furnished  to  an  SNF 
resident  (other  than  those  individual 
services  listed  in  new  paragraph  (p)(2) 
of  this  section)  by  an  entity  other  than 
the  SNF  itself.  In  addition,  a  new 
paragraph  (p)(3l  will  set  out  the 
definition  of  an  SNF  "resident"  for 
purposes  of  this  provision,  as  discussed 
previously  in  section  \'.B  4 

We  are  revising  the  regulations  in  part 
413.  which  deal  with  Medicare  payment 
to  providers  of  services  Section  413  1 
establishes  that  providers  are  generally 
paid  on  the  basis  of  reasonable  cost,  and 
then  sets  out  several  specific  exceptions 
to  this  general  principle.  Currently,  the 
only  exception  for  SNFs  is  at  §  413.1(g). 
With  regard  to  the  existing  Part  A  PPS 
under  section  1888(d)  of  the  Act,  which 
applies  exclusively  to  low  volume 
SNFs.  However,  under  sections  4432(a) 
and  (b)(5)(Hj  of  theBBA  1997,  the 
existing  SNF  Part  A  payment 
methodologies  (that  is,  on  a  reasonable 
cost  basis,  or  under  a  PPS  established 
specifically  for  low  volume  SN'Fs)  will 
be  superseded  by  the  new  PPS  for  SNFs 
generally,  effective  with  cost  reporting 
f>eriods  beginning  on  or  after  July  1 , 
1998.  Accordingly,  we  are  revising 
§  413.1(g)  as  follows,  to  reflect  the  BBA 
1997  provisions  for  a  general  SNF  PPS. 
as  well  as  its  related  conforming 
changes.  In  paragraph  (g)(1),  we  clarify 
that  the  previous  SNF  payment 
methodology  (that  is.  either  on  a 
reasonable  cost  basis  or  under  the  low 


volume  SNF  PPS)  is  effective  only  for 
those  cost  reporting  periods  beginning 
before  July  1,  1998  In  paragraph 
(g)(2){i),  we  provide  that  effective  with 
cost  reporting  periods  beginning  on  or 
after  July  1,  1998,  payment  for  services 
furnished  during  a  covered  Part  A  stay 
will  be  made  in  accordanc:e  with  the 
new  S.NF  PPS  under  section  1888(e)  of 
the  Act,  as  implemented  by  regulations 
in  the  new  subpart  J  of  part  413.  This 
new  subpart  will  set  forth  the  regulatory 
framework  of  the  new  PPS  It 
specifically  discusses  the  scope  and 
basis  of  the  PPS  rates  as  well  as  the 
methodology  for  computing  them.  It 
also  describes  the  transition  phase  of  the 
PPS  and  related  rules. 

In  paragraph  (g)(2)(ii),  we  implement 
section  1888(e)(9)  of  the  Act  (as 
amended  by  section  4432(b)(3'i  of  the 
BB.A  1997).  which  provides  that  the 
payment  amount  for  ser\  ices  that  are 
not  furnished  during  a  covered  Part  A 
stay  shall  be  the  amount  provided  under 
the  otherwise  applicable  Part,  B  fee 
schedule  Unlike  the  new  Part  A  PPS  for 
SNFs,  the  effective  date  for  the  Part  B 
fee  schedule  provision  is  not  tied  to  the 
beginning  of  an  individual  SNFs  cost 
reporting  period,  but  rather  is  effective 
for  all  services  furnished  on  or  after  July 
1.  1998  Consequently,  we  note  that 
there  is  a  potential  overlap  between  this 
provision  and  the  reasonable  cost 
provision  described  in  paragraph  {g)(l), 
during  the  period  of  time  running  from 
July  1,  1998,  until  the  conclusion  of  an 
individual  S.NF's  last  cost  reporting 
period  beginning  prior  to  that  date. 
Accordingly,  we  are  revising  the 
beginning  of  paragraph  (g)(1),  to  clarifv' 
that  Part  B  payment  during  that  period 
of  time  is  made  according  to  the  new  fee 
schedule  provision  rather  than  the 
previous  payment  methodology  Finally. 
we  are  implementing  a  conforming 
change  in  section  4432(b)(5llA)  of  the 
BBA  1997  by  revising  paragraph  [b)(4) 
of  §483.20,  to  indicate  that  the 
frequency  of  resident  assessments 
specified  in  that  section  of  the 
regulations  is  subject  to  the  timeframes 
prescribed  under  the  SNF  PPS  m  new 
subpart  J  of  part  413 

We  are  revising  the  portion  of  part 
424  dealing  with  the  prescribed 
certification  and  recertification 
{§  424.20)  that  the  requirements  for  a 
covered  SNF  level  of  care  are  met,  along 
with  that  portion  of  part  409  that  sets 
out  the  level  of  care  requirements 
themselves  (at  §409.30),  to  reflect  the 
use  of  the  RUG-III  groups,  as  discussed 
previously  m  section  II. D.  of  this 
preamble  We  are  also  revising  certain 
portions  of  part  424  that  deal  with 
claims  for  payment.  Specifically,  we  are 
revising  §  424.32(a)(2)  to  require  the 


inclusion  of  an  SNF's  Medicare  provider 
number  on  claims  for  physician  services 
furnished  to  an  SNF  resident.  We  are 
also  adding  to  §  424.32(a)  the 
requirement  for  an  SNF  to  include 
HCPCS  coding  on  its  Part  B  claims. 

We  are  also  revising  the  regulations  in 
part  489,  subpart  B  (which  deal  with  the 
basic  requirements  of  Medicare  provider 
agreements),  in  order  to  implement 
section  1866(a)(l)(H)(ii)  of  the  Act.  as 
amended  by  section  4432rb)(5)(F)  of  the 
BBA  1997  Specifically,  we  are  adding 
a  new  paragraph  (s)  to  §489.20,  which 
will  require  a  participating  SNF,  under 
the  terms  of  its  provider  agreement,  to 
furnish  all  services  that  are  subject  to 
the  Consolidated  BiUing  provision, 
either  directly  or  under  an  arrangement 
with  an  outside  source  in  which  the 
SNF  Itself  bills  Medicare. 

In  addition,  we  are  making  a  number 
of  conforming  changes  in  p>art  409. 
subpart  C  of  the  regulations,  as 
discussed  below  Section  1861(h)  of  the 
Act  describes  coverage  of  "extended 
care"  (that  is.  Part  A  SNF)  services.  In 
addition  to  the  specific  service 
categories  set  out  in  paragraphs  (1) 
through  (6)  of  section  1861(h), 
paragraph  (7)  provides  for  coverage  of 
other  services  that  are  generally 
provided  in  this  setting.  Prior  to  the 
BB.^  1997,  coverage  of  services 

generally  provided  by"  SNFs  under 
this  statutory  authority  required  not 
only  for  a  particular  service  to  be 
"generally  provided"  (that  is,  for  the 
provision  of  that  type  of  service  to  be 
the  prevailing  practice  among  SNFs 
nationwide),  but  also  for  the  service  to 
be  provided  directly  "by"  the  SNF  itself 
However,  section  4432fb)(5)(D)  of  the 
BBA  1997  has  now  expanded  section 
1861(h)(7)  of  the  Act  to  include 
coverage  of  services  that  are  generally 
provided  "under  arrangements  .  .  .  made 
by"  SNFs  with  outside  sources.  As  a 
result,  the  extended  care  benefit  now 
covers  the  full  range  of  services  that 
SNFs  generally  provide,  either  directly 
or  under  arrangements  with  outside 
sources.  For  example,  the  services  of 
respiratory  therapists  have  until  now 
been  specifically  coverable  as  extended 
care  services  only  when  provided 
directly  by  those  therapists  who  are 
employees  of  the  SNF's  transfer 
agreement  hospital  under  section 
1861(h)(6)  of  the  Act.  Since  these  are 
services  that  SNFs  historically  have 
"generally  provided  "  (albeit  in  the 
limited  context  of  the  transfer  agreement 
hospital  provision),  we  are  now  revising 
the  regulations  at  §  409.27  to  permit 
coverage  of  respiratory  therapy  services 
under  amended  section  1861(h)(7)  of  the 
Act  when  provided  under  an 
arrangement  between  the  SNF  and  a 
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rt's^iiratoty  therapist,  regardless  of 
whether  the  therapist  is  employed  by 
the  SNF's  transfer  agreemeDt  hospital 

We  are  also  revising  this  section  of  the 
regulations  to  incorporate  longstanding 
manual  instructions  in  MIM-3. 
S  3133.9.A  and  in  §  230.10.A.  of  the  SNF 
Manual,  which  specify  that  the  medical 
and  other  health  services  identified  in 
section  I861(s)  of  the  Act  are  considered 
to  be  generally  furnished  by  SNFs  and. 
therefore,  coverable  under  the  Part  A 
extended  care  benefit.  We  specify  that 
such  coverage  would  be  subject  to  any 
applicable  limitations  or  exclusions.  For 
example,  the  Fart  A  extended  care 
benefit  cannot  include  coverage  of  those 
services  (such  as  physician  services) 
that  are  not  within  the  scope  of  the 
inpatient  hospital  benefit.  As  discussed 
previously  in  section  V  B  2  .  the 
preventive  and  screening  procedur«« 
specified  in  section  1861(s)  of  the  Act 
are  not  coverable  as  extended  care 
services,  since  they  are  not  considered 
to  be  reasonable  and  necessary  for 
diagnosing  or  treating  a  condition  that 
has  already  manifested  itself.  Finally, 
coverage  under  this  provision  does  not 
include  specific  types  of  services  (such 
as  the  intensive  or  emergency  types  of 
hospital  services  discussed  previously 
in  section  V.B  4.)  that  SNFs  themselves 
do  not  generally  provide,  either  directly 
or  under  arrangements 

In  addition  to  specifically  revising  the 
regulations  at  §  409.27  to  reflect  the 
recent  BBA  1997  amendment  of  section 
1861(h)(7)  of  the  Act.  we  are  also  taking 
this  opportunity  to  revise  the  overall 
organization  of  subpart  C  of  part  409  so 
that  it  more  accurately  reflects  the 
format  of  its  statutory  authority,  section 
1861(h)of  the  Act.  Asa  result,  we  are 
making  the  following  revisions  in  this 

subpart; 

•  We  are  renumbering  the  provisions 

in  §  409.20(a)  to  conform  more  closely 
to  the  numbering  used  in  the 
corresponding  statutory  authority  at 
section  1861(h)  of  the  Act. 

•  A  new  ^409.21.  entitled  "Nursing 

care."  corresponds  to  section  1861(h)(1) 
of  the  Act.  which  authorizes  coverage 
under  the  extended  care  benefit  of 
nursing  care  provided  by  or  under  the 
supervision  of  a  registered  professional 
nurse.  This  new  section  also  includes  a 
more  direct  statement  of  the  policy  with 
regard  to  coverage  of  private  duty  nurses 
in  SNF's.  which  until  now  has  been 
reflected  in  §  409.20(b)(1)  when  read  in 
combination  with  §  409.12(b). 

•  A  new  §  409.24.  entitled  "Medical 
social  services."  corresponds  to  section 
1861(h)(4)  of  the  Act.  which  authorizes 
coverage  under  the  extended  care 
benefit  of  medical  social  services.  This 
new  section  incorporates  the  services 


described  in  longstanding  manual 
instructions  at  §3133.4  of  MIM-3  and 
§  230.4  of  the  Medicare  SNF  Manual, 
and  which  also  appear  (in  the  context  of 
Comprehensive  Outpatient 
Rehabilitation  Facility  (CORF)  services) 
in  existing  regulations  at  §  410.100(h)  of 
this  chapter. 

•  The  material  previously  contained 
in  §§409.24  ("Drugs  and  biologicals") 
and  409.25  ("Supphes.  appliances,  and 
equipment")  .s  combined  into  a  new 
§409.25.  entitled  "Drugs,  biologicals, 
supplies,  appliances,  and  equipment." 
which  corresponds  to  section  1861(h)(5) 
of  the  Act. 

•  The  material  previously  contained 
in  §§  409.26  ("Services  furnished  by  an 
intern  or  a  resident-in-training")  and 
409.27  ("Other  diagnostic  or  therapeutic 
services")  is  combined  into  a  new 
§409.26.  entitled  "Transfer  agreement 
hospital  services."  which  corresponds 
to  section  1861(h)(6)  of  the  Act.  We  are 
also  clarifying  that  the  references  in  this 
context  to  an  institution  that  has  a 
swing-bed  approval  apply  specifically  to 
those  services  that  the  institution 
furnishes  to  its  own  SNF-level 
inpatients  under  its  swing  bed  approval. 

•  A  new  §  409.27.  entitled  "Other 
services  generally  provided  by  (or  under 
arrangements  made  by)  SNFs." 
corT««ponds  to  section  1861(h)(7)  of  the 
Act,  as  amended  by  section 
4432(b)(5)(D)  of  the  BBA  1997.  We  are 
also  including  a  conforming  change  in 
the  section  heading  and  text  of 

§  409.20(b)(2). 

Further,  in  view  of  the  previously 
discussed  statutory  change  to  allow  Part 
A  coverage  of  the  full  range  of  services 
that  SNFs  generally  provide,  either 
directly  or  under  arrangements  with 
outside  sources,  we  are  making  a 
conforming  change  to  the  long-term  care 
facility  requirements  for  participation  at 
§  483.75(h)  of  this  chapter.  Previously. 
§  483.75(h)  provided  for  the  furnishing 
of  any  services  by  outside  sources  under 
either  an  "arrangement"  (which,  by 
definition,  makes  the  facility  itself 
responsible  for  billing  the  program)  or 
an  "agreement"  (which  does  not 
necessarily  mandate  this  result).  We  are 
now  revising  this  provision  so  that  it 
more  accurately  reflects  the  statutory 
authority  at  section  1819(b)(4)(A)  of  the 
Act.  as  well  as  revised  section 
1861(h)(7).  Section  1819(b)(4)(A)  of  the 
Act.  which  specifies  the  range  of 
services  that  a  nursing  home  must 
furnish  in  order  to  participate  in  the 
Medicare  program  as  an  SNF,  allows  for 
"agreements"  only  with  respect  to 
dental  services  (for  which  virtually  no 
coverage  exists  under  the  Medicare 
program),  and  provides  that  all  other 
required  services  must  be  furnished 


either  directly  by  the  SNF  itself  or  under 
"arrangements"  with  an  outside  source 
in  which  the  SNF  itself  bills  Medicare. 
Finally,  as  discussed  in  section  II. D., 
we  are  making  certain  specific 
modifications  in  the  existing  SNF  level 
of  care  criteria  contained  in  part  409. 
subpart  D.  Further,  we  are  also  adding 
to  subpart  F  of  part  409  a  new 
administrative  presumption  with  regard 
to  the  ending  of  a  benefit  period  in  an 
SNF.  at  §  409.60(c)(2). 

VII   Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document 

VIII.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Refiner  and  invite  public  comment  on 
the  proposed  rule  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule. 
We  find  that  the  circumstances 
surrounding  this  rule  make  it 
impracticable  to  pursue  a  process  of 
notice-and-comment  rulemaking  before 
the  provisions  of  this  rule  take  effect. 

The  BBA  1997  was  enacted  on  August 
5,  1997.  As  discussed  earlier  in  this 
rule,  the  effective  date  for  the  SNF  PPS 
is  for  cost  reporting  periods  beginning 
on  or  after  |uly  1.  1998.  In  addition, 
section  4432(a)  of  the  BBA  1997 
requires  publication  of  the  prospective 
payment  rates  prior  to  May  1.  1998.  The 
resulting  timeframe  allowed  HCFA  9 
months  to  complete  the  process  of 
development  and  review  of  the 
regulations  to  implement  the  PPS  and 
related  changes.  The  immense  scope  of 
SNF  PPS  development  combined  with 
this  limited  time  period  made  it 
impracticable  to  conduct  notice-and- 
comment  rulemaking  before  the 
statutory  effective  date  of  the  PPS.  In 
addition  to  the  normal  length  of  time 
needed  to  develop  and  review  a 
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regulation  of  this  magnitude,  the  time 
schedule  associated  with  the 
completion  of  development  of  a  number 
of  critical  components  of  the  PPS  made 
it  impossible  to  complete  the 
calculation  of  the  pa\  ment  rates  in  time 
to  promulgate  a  notice  of  proposed 
rulemaking.  For  example,  the  national 
case-mix  indices  and  SNF  market  basket 
index,  set  forth  earlier  in  this  rule,  had 
to  be  developed  As  di.scussed  earlier, 
these  indices  are  an  essential  element  of 
the  case-mix  pavment  and  rate  setting 
methodology   In  addition,  these  indices 
are  essential  for  standardizing  and 
updating  the  Federal  payment  rates  as 
required  by  the  BB,^  1997  .^Iso,  the 
redesign  and  validation  of  the  MEDP,^R 
analog,  development  of  the  Part  B 
estimate  included  in  the  PPS  rates,  and 
research  related  to  application  of  the 
case-mix  adjustment  to  certain  ancillan.' 
services  (for  example,  drugs,  laboratorv' 
services,  medical  supplies)  were 
important  components  of  the  rate  setting 
methodology,  which  required  much 
time  to  develop. 

We  believe  it  evident  that  HCFA 
could  not  compute  pavment  rates  and 
complete  the  numerous  components  of 
the  PPS  and  Consolidated  Billing 
requirements  that  are  described  in  this 
rule  until  immediately  prior  to  the 
publication  date  required  by  statute  and, 
therefore,  it  was  impracticable  to 
complete  notice-and-comment  rule 
making  before  May  1  Therefore,  we  find 
good  cause  to  waive  the  notice  of 
proposed  rulemaking  and  to  issue  this 
final  rule  on  an  interim  final  basis  We 
are  providing  a  60-day  comment  period 
for  public  comment. 

Effect  of  the  Contract  with  America 
Advancement  Act.  Pub  L   104-121 

This  rule  has  been  determined  to  be 
a  major  rule  as  defined  in  Title  5. 
United  States  Code,  section  804(2) 
Ordinarily,  under  5  U.S.C.  801,  as  added 
by  section  251  of  Pub  L.  104-121.  ma)or 
rule  shall  take  effect  60  days  after  the 
later  of  (1)  the  date  a  report  on  the  rule 
is  submitted  to  the  Congress  or  (2)  the 
date  the  rule  is  published  in  the  Federal 
Register.  However,  section  808(2)  of 
Title  5,  United  States  Code,  provides 
that,  notwithstanding  5  U  S  C  801.  a 
major  rule  shall  take  effect  at  such  time 
as  the  Federal  agency  promulgating  the 
rule  determines  if  for  good  cause  the 
agency  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  As  indicated  above,  for  good 
cause  we  find  that  it  was  impracticable 
to  complete  notice  and  comment 
procedures  before  publication  of  this 
rule.  Accordingly,  pursuant  to  5  U.S.C. 


808(2),  these  regulations  are  effective  on 

luiv  1,  1998, 

IX.  Regulator)  Impact  Statement 

We  have  examined  the  impacts  of  this 
interim  final  rule  as  required  by 
Ex9cutive  Order  12866,  the  Unhinded 
Mandates  Reform  ,^ct  of  1995  and  the 
Regulatory  Flexibility  Act  (RF.^j  iPublic 
Law  96-354),  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulator\ 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulator)' 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity),  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  maior  rules 
with  economically  significant  effects 
($100  million  or  more  annually)  The 
payment  changes  set  forth  in  this 
interim  final  rule  due  to  the  BBA  199~ 
will  result  in  projected  savings  for  fiscal 
years  1999  through  2002  m  excess  of 
$100  million  per  year  Because  the 
projected  savings  resulting  from  this 
interim  final  rule  are  expected  to  exceed 
$100  million,  it  is  considered  a  major 
rule. 

The  Unfunded  Mandates  Reform  Act 
of  1995  also  requires  (in  secvtion  202) 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  for  any 
rule  that  may  result  in  an  annual 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  This 
interim  final  rule  does  not  mandate  anv 
requirements  for  State,  local,  or  tribal 
governments.  We  believe  the  private 
sector  costs  of  this  rule  fall  below  these 
thresholds,  as  well. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations  and 
goverrmiental  agencies  Most  SNFs  and 
suppliers  are  considered  small  entities. 
either  by  nonprofit  status  or  by  having 
revenues  of  $5  million  or  less  annually 
Intermediaries  and  carriers  are  not 
considered  to  be  small  entities. 

A  Background 

This  interim  final  rule  sets  fo.'lh  a 
schedule  of  prospectively  determined 
per  diem  rates  to  be  used  for  payments 
under  the  Medicare  program  as  well  as 
a  Consolidated  Billing  requirement 
Section  1888(e)(4)(H)  of  the  Act  requires 
that  the  Secretary  establish  and  publish 
prospectively  detenninea  per  diem  rates 
at  least  60  days  prior  to  the  beginning 
of  the  period  to  which  such  rates  are  to 
be  applied 


As  required  under  section 
lB88(e)(4)(H),  this  interim  final  rule  sets 
forth  the  first  schedule  of  unadjusted 
Federal  per  diem  rates,  to  be  used  for 
payment  beginning  July  1,  1998, 

While  section  1888(e)  specifies  the 
base  year  and  certain  other  components 
of  computing  the  pavment  rates,  the 
statute  does  allow  us  broad  authority  in 
the  establishment  of  several  key 
elements  of  the  system,  and  HCFA  had 
some  opportunity  to  consider 
alternatives  for  these  elements.  These 
include  the  case-mix  methodology 
(including  the  assessment  schedule), 
market  basket  index,  wage  index,  and 
urban  rural  distinction  used  in  the 
development  and/or  adjustment  of  the 
Federal  rates.  In  addition,  the 
incorporation  of  the  case  mix 
methodology  into  the  coverage 
requirements  involved  discretion  on 
HCF.\s  part  Most  of  these  elements, 
and  the  alternatives  that  were 
considered  were  discussed  in  detail 
earlier  in  the  preamble  of  this  rule. 
£>everal  that  may  warrant  some 
additional  discussion  include  the  case 
mix  system  and  associated  assessment 
schedule. 

Regarding  the  case  mix  system,  as  we 
have  noted  in  the  background  portion  of 
the  preamble,  we  are  aware  of  a  variety 
of  case-mix  systems  used  by  various 
States  m  the  administration  of  their 
Medicaid  payment  systems  for  nursing 
homes  However,  due  to  the  different 
range  of  covered  services  furnished  by 
Medicaid  nursing  homes  and 
differences  in  approaches  taken  by  the 
unique  State  systems,  none  of  these 
case-mix  systems  met  our  needs.  As  a 
classification  and  weighting  system,  the 
only  case-mix  system  that  was  suited  for 
the  Medicare  patient  population  is  the 
RUG-in  methodology  we  are 
implementing  as  part  of  this  PPS. 

With  regard  to  the  assessment 
schedule,  the  schedule  adopted  in  this 
rule  was  the  result  of  analysis  of 
information  from  our  Multistate  Nursing 
Home  Case-Mix  and  Quality 
Demonstration  In  developing  this 
schedule,  we  weighed  the  need  for  the 
payment  system  to  capture  changes  in 
patient  condition  against  the  burden  on 
SNFs  and  their  staffs.  The  resulting 
schedule  is  designed  to  balance  these 
competing  considerations. 

B.  Impact  of  This  Interim  Final  Rule 

Below,  the  impact  of  this  rule  is 
discussed  in  terms  of  its  fiscal  impact 
on  the  budget  and  in  terms  of  its  impact 
on  providers  and  suppliers.  The 
estimated  fiscal  impact  of  this  rule  is 
discussed  first. 
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1.  Budgetary  Impact 

The  effect  of  this  rule  is  that  the  rates 
will  result  in  estimated  5-year  annual 
savings  ranging  from  $30  million  to 
$4.28  billion,  as  shown  in  Table  IX.l 
below.  (It  should  also  be  noted  that 
Table  IX.l  shows  the  impact  for  FYs 
2000  through  2002  even  though  an 
update  to  this  rule  will  go  out  effective 
October  1,  1999  (and  every  subsequent 
fiscal  year)  that  will  set  forth  a  new 


schedule  of  rates  to  be  used  for  FY  2000. 
These  numbers  are  shown  to  provide  a 
full  picture  of  the  impact  of  this  new 
payment  system  once  it  is  fully  phased 
in  to  100  percent  of  the  Federal  rate.) 
These  savings  include  both  the  savings 
to  Medicare  fee-for-service  and  managed 
care  payments.  The  managed  care 
savings  make  up  approximately  25 
percent  of  the  total  savings 

This  table  takes  into  account  the 
behaviors  that  we  believe  SNFs  will 


engage  in  order  to  minimize  any 
perceived  adverse  effects  of  section 
4432  of  the  BBA  1997  on  their 
payments.  We  believe  these  behavioral 
offsets  might  include  an  increase  in  the 
number  of  covered  days  and  an  increase 
in  the  average  case-mix  for  each  facility. 
We  believe  that,  on  average,  these 
behavioral  offsets  will  result  in  a  45 
percent  reduction  in  the  effects  these 
rates  might  otherwise  have  on  an 
individual  SNF. 


Table  IX.l— Savings  to  the  Medicare  Program 

[In  mrilions  of  doNars] 


(A) 

(B) 

(C) 

(D) 

(E) 

(F) 

FY 

Trmnsibon 

Inflalion 

Other 

Pwt  A 

PaftB 

Total 

1  QQg                                   

0 

90 

240 

410 

610 

30 
1500 
2880 
3480 
3690 

-20 
-70 
-80 
-80 
-90 

10 
1520 
3040 
3810 
4210 

20 
60 
60 
70 
70 

30 

1 QQQ                               „.. 

1580 

2000    

?001 

" — 

3100 
3880 

2002 

4280 

Column  (A)  shows  the  savings  from 
the  transition  to  the  Federal  rate.  This 
reflects  the  effect  of  eliminating 
exceptions  and  limiting  exemptions  as 
required  by  the  Act  and  discussed 
earlier  in  this  rule.  This  was  estimated 
by  calculating  the  effect  for  a  sample  of 
SNFs  which  had  exceptions  and 
exemptions  and  extrapolating  the 
results  to  the  entire  SNF  industry.  It  also 
reflects  the  effect  of  applying  a  lower 
weight  to  the  higher  per  diem  costs  of 
hospital-based  SNFs  in  computing  the 
Federal  rates  as  required  by  the  Act  as 
amended  by  the  BBA  1997  and 
described  earlier  in  this  rule.  Column 
(B)  shows  the  savings  from  using  the 
statutorily  determined  update  factor, 


which  will  resuh  in  lower  payment 
increases  than  allowed  under  the 
current  cost-based  system.  These 
payment  increases  under  the  cost -based 
system  were  computed  using  historical 
trends  of  these  increases  and  projecting 
a  continuation  of  those  trends  into  the 
future.  As  can  be  seen  from  the  table, 
most  of  the  savings  are  the  result  of  this 
provision.  As  noted,  this  component  of 
the  rate  setting  methodology  is  required 
by  statute  and  does  not  allow  for  our 
consideration  of  any  alternatives. 
Column  (C)  shows  the  cost  of  shifting 
the  ConsoUdated  Billing  piece  into  Part 
A  of  Medicare.  Column  (D)  shows  the 
total  savings  to  Part  A  of  Medicare.  It  is 
column  (A)  plus  column  (B)  plus 

Table  IX.2— Impact  on  SNFs  by  Type 


column  (C).  Column  (E)  shovss  the  total 
savings  to  Part  B  of  Medicare  r^sultinK 
from  the  Consolidated  Billing 
provisions.  The  sum  of  column  IL)  and 
Column  (C)  represents  the  impact  of  the 
Consolidated  Billing  provision  on  the 
Part  B  coinsurance.  Column  (F)  is  the 
total  savings  from  this  rule  and  is 
column  (D)  plus  column  (E). 

2.  Impact  on  Providers  and  Suppliers 

Table  IX. 2  below  shows  the  number  of 
facilities  projected  to  experience  a 
decrease  in  Medicare  SNF  payments 
under  the  new  prospective  payment 
rates  and  the  percentage  change  for  the 
type  of  facility. 


Type  ol  SNF 


MSA  Freestanding 

MSA  Hospital  Based  

NorvMSA  Freestandkig  ... 

NorvMSA  Hospital  Based 

Total  


(A)  Total  num- 
ber  ol  SNFs 


5617 
683 

2204 
533 

9037 


(B)  Number  o» 

SNFs  witfi 
tower  payment 


(C)  Estimated 
average  per- 
centage 'e- 
ductKXi  in  pay- 
ments 


5668 

676 

2185 

529 
8958 


17 
19 
17 

18 
17 


Specifically,  column  (A)  of  the  table 
shows  the  total  number  of  SNFs  in  the 
data  base  for  FY  1995  cost  reporting 
periods.  Column  (B)  shows  the  number 
of  SNFs  whose  payment  rate  for  cost 
reporting  periods  beginning  July  1,  1998 
would  be  lower  than  the  payment  they 
would  have  received  under  the  former 
cost-based  methodology  for  cost 


reporting  periods  beginning  July  1. 
1998.  We  estimated  the  payments 
received  under  the  new  system  based  on 
a  facility  level  case-mix  score  developed 
using  the  case-mix  indices  and  the 
MEDPAR  analog  described  earlier  in 
this  rule.  We  estimated  the  payments 
received  under  the  former  system  by 
using  the  same  average  inflation  factor 


from  the  1995  data  for  each  facility. 
Column  (C)  shows  the  expected 
reduction  in  payments  between  the  two 
payment  methodologies  on  a  percentage 
basis. 

The  results  listed  in  Table  IX. 2  should 
be  viewed  with  caution  and  as 
illustrative  of  broad  groupings  of  SNFs. 
The  effects  of  these  provisions  on 
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individual  SNFs  are  unknown  As  stated 
previously,  in  developing  these 
estimates,  we  assumed  each  facility 
would  increase  costs  at  the  national 
average  rate.  This  national  average 
increase  includes  the  higher  costs  of 
new  facilities  entering  the  program 
Therefore  this  increase  is  slightly  higher 
than  the  true  amount  for  existing 
facilities.  We  do,  however,  expect  total 
payments  to  SNFs  to  decrease  compared 
to  payments  that  would  have  occurred 
under  the  former  cost-based 
methodology  The  effects  of  this 
decrease  in  payments  to  anv  individual 
SNF  will  depend  on  that  SNFs  ability 
to  operate  under  the  new  payment 
methodology  and  on  the  proportion  of 
its  revenues  that  comes  from  the 
Medicare  program. 

Under  tne  RPA,  an  economu.  impact 
is  significant  if  the  annual  total  costs  or 
revenues  of  a  substantial  number  of 
entities  will  increase  or  decrease  b\  at 
least  3  percent.  Medicare  payments 
generally  do  not  account  for  a  high 
proportion  of  SNF  revenue  (about  10 
percent  on  average)  and  this  rule 
reduces  those  payments  by 
approximately  17  percent  on  average. 
Therefore,  total  revenues  for  SNFs  will 
be  reduced  by  about  1.7  percent.  As 
stated  above  we  are  unable  to  determine 
the  effects  on  individual  SNFs  and 
therefore  are  unable  to  determine  if  the 
new  SNF  per  diem  rates  will  result  in 
a  substantial  number  of  SNFs 
experiencing  significant  decreases  in 
their  total  revenues. 

We  do  not  expect  suppliers  of  items 
and  ser\'ices  to  SNFs  to  be  significantly 
affected  economically  by  the 
Consolidated  Billing  provisions.  Total 
Medicare  reimbursement  to  suppliers  is 
about  $4  billion  each  year.  As  shown  in 
Table  IX.l,  colupin  (E).  the 
reimbursement  for  these  items  and 
services  is  about  $60  million  each  year 
Therefore,  Consolidated  Billing  related 
to  the  services  provided  to  patients  in 
Part  A  SNF  stays  should  have  a  minimal 
impact  on  suppliers,  generally.  The 
majority  of  ancillary  ser\ices  are 
provided  directly  by  SNFs  or  under 
arrangements  with  suppliers  and  are, 
therefore,  already  billed  to  Medicare  bv 
the  SNFs  While  there  is  a  possibility 
that,  for  those  services  now  being 
consolidated,  a  sizeable  number  of  these 
suppliers  would  likely  be  reimbursed  at 
rates  lower  than  the  rates  at  which  thev 
were  reimbursed  under  the  previous 
system,  this  is  highly  dependent  on  the 
reaction  each  individual  supplier  has  to 
the  new  payment  system. 

In  addition,  with  regard  to 
Consolidated  Billing  related  to  services 
provided  to  S.N'F  patients  who  are  not  in 
a  covered  Part  A  stay,  to  the  extent  that 


these  services  have  been  necessary'  in 

the  past,  they  will  still  be  required  and 
provided  to  these  patients  by  suppliers. 
Accordingly,  it  is  anticipated  that  the 
total  impact  on  suppliers  will  be 
minimal   However,  determining  the 
effect  on  individual  suppliers  is  not 
possible  due  to  a  lack  of  data.  Therefore 
we  are  not  able  to  determine  if  these 
new  SNF  per  diem  rates  will  result  in 
a  substantial  number  of  suppliers 
experiencing  significant  decreases  in 
their  total  revenues. 

Our  experience  with  the  inpatient 
hospital  PPS  has  been  that  providers 
will  now  have  incentives  to  provide  the 
most  cost  efficient  care  possible  while 
still  providing  the  level  of  care 
necessary  for  the  patient.  The  SNF  PPS 
system  provides  some  of  the  same 
incentives  as  does  the  hospital  DRG/PPS 
system,  and  man>  of  the  changes  that 
have  taken  place  in  the  inpatient 
hospital  system  can  be  expected  for 
these  providers. 

C.  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  rule  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  llOZfb)  of  the  Act.  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  have  not  prepared  a  rurai  unpact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this  rule 
will  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Exet:utive  Order  12866.  this  regulation 
was  reviewed  b_\  the  Office  of 
Management  and  Budget 

X.  Collection  of  Information 
Requirements 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 

and  Budget 

Pursuant  to  sections  3506(c)(2)(A)  and 
3507(j)  of  the  Paperwork  Reduction  Act 
of  1995  (PR.^),  the  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Services  (DHHS).  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  emergency  review 
We  are  requesting  an  emergency  review 
because  the  collection  of  information 
described  below  is  needed  prior  to  the 
expiration  of  the  time  limits  under 


OMB's  regulations  at  5  CFR,  Part  1320. 
The  Agency  cannot  reasonably  comply 
with  the  normal  clearance  procedures 
because  of  the  statutory  requirement,  as 
set  forth  in  section  4432  of  the  BBA 
1997,  to  implement  these  requirements 
on  JuW  1,  1998. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  1 1 
working  days,  with  a  180-day  approval 
period.  Written  comments  from  the 
public  will  be  accepted  and  considered 
if  received  by  the  individuals 
designated  below,  within  10  working 
days  of  publication  of  this  regulation  in 
the  Federal  Register.  During  this  180- 
day  period.  HCFA  will  pursue  OMB 
clearance  of  this  collection  under  5  CFR 
1320.5. 

In  order  to  fairly  evaluate  whether  an 
information  collection  should  be 
approved  by  OMB.  section  3506(c)(2)(A) 
of  the  PRA  requires  that  we  solicit 
comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
discussed  below. 

Section  413.343     Resident  Assessment 
Data 

SNFs  are  required  to  submit  the 
resident  assessment  data  as  described  at 
§  483.20  of  this  chapter  in  the  manner 
necessary  to  administer  the  payment 
rate  methodology  described  in 
§  413.337.  Pursuant  to  sections  4204(b) 
and  4214(d)  of  OBRA  1987,  the  current 
requirements  related  to  the  submission 
and  retention  of  resident  assessment 
data  are  not  subject  to  the  PRA,  but  it 
has  been  determined  that  the  new 
requirement  to  maintain  performance  of 
patient  assessment  data  for  the  5th, 
30th,  and  60th  days  following 
admission,  necessar\'  to  administer  the 
payment  rate  methodology  described  in 
§413.337,  is  subject  to  the  PRA.  The 
burden  associated  with  this  requirement 
is  the  time  required  to  maintain  MDS 
data  submitted  electronically  to  a  State 
agency  or  an  agent  of  the  State.  We  do 
not  believe  there  is  any  additional 
burden  associated  with  the  transmission 
of  the  data  itself,  since  the  supplemental 
data  will  be  submitted  as  part  of  the 
routine  monthly  transfer  of  provider 
MDS  data. 
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There  are  an  estimated  17.000 
facilities  that  will  be  required  to 
maintain  the  minimum  data  set.  It  is 
estimated  that  it  will  require  5  minutes 
per  facility,  per  month,  to  electronically 
store  the  additional  MDS  data  for  a  total 
annual  burden  of  I  hour  per  facility. 

Section  424  32    Basic  Requirements  For 
All  Claims 

The  requirements  of  this  section, 
currently  approved  under  0MB  number 
093»-0008.  are  being  modified  to 
require  that  a  claim  for  services 
furnished  to  an  SNF  resident  under 
§4n.l5(p)(2)(i)of  this  chapter  must 
also  include  the  SNF's  Medicare 
provider  number  and  a  Part  B  claim 
filed  by  an  SNF  must  include 
appropriate  HCPCS  coding. 

The  burden  associated  with  these 
requirements  is  the  time  required  to 
include  the  two  data  elements,  as 
necessary,  on  a  Medicare  claim.  Given 
that  the  burden  is  minimal  and  is 
captured  during  the  completion  of  a 
HCFA-1500  common  claim  form, 
approved  under  OMB  number  0938- 
0008.  we  are  assigning  I  token-hour  for 
the  annual  burden  per  facility 
associated  with  these  new  requirements. 
We  will  include  these  requirements  as 
part  of  the  supporting  requirements  for 
the  HCFA-1500.  when  we  resubmit  the 
HCFA-1500  to  OMB  for  reapproval. 

We  have  submitted  a  copy  of  this  rule 
to  OMB  for  its  review  of  the  information 
collection  requirements  above.  To 
obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  e-mail  your  request, 
including  your  address,  phone  number, 
and  HCFA  regulation  identifier  HCFA- 
1913.  to  Paperworkdhcfa.gov.  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

As  noted  above,  comments  on  these 
information  collection  and  record 
keeping  requirements  must  be  mailed 
and/or  faxM  to  the  designee  referenced 
below,  within  10  working  days  of 
publication  of  this  collection  in  the 
Federal  Register 

Health  Care  Financing  Administration. 
Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group.  Division  of 
HCFA  Enterprise  Standards.  Room 
C2-26-17.  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850;  Attn: 
John  Burke  HCFA-1913:  Fax  Number: 
(410) 786-1415 
And. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  DC 


20503.  Attn:  Allison  Herron  Eydt, 
HCFA  Desk  Officer,  Fax  Number: 
(202) 395-6974  or  (202) 395-5167. 

List  of  Subjects 
42  CFR  Part  409 
Health  facilities.  Medicare. 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories. 
Medicare.  Rural  areas.  X-rays. 

42  CFR  Part  411 

Kidney  diseases.  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities.  Health  professions.  Medicare. 

42  CFR  Part  483 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records.  Medicaid.  Medicare.  Nursing 
homes.  Nutrition.  Reporting  and 
recordkeeping  requirements.  Safety. 

42  CFR  Part  489 

Health  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  42  CFR  chapter  IV  is 

(ntn'ni1t»(1  ,T,  follows 

PART  40'*     HOSPITAL  INSURANCE 
BENEFITS 

A.  Part  409  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  409 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (U.S.C  1302  and 
189Shh). 

Subpart  C     PosthosDitai  SNF  Care 

2.  In  §  409.20.  the  introductory  text  to 
paragraph  (a)  is  revised,  paragraphs 
(a)(6)  and  (a)(7)  are  revised,  paragraph 
(a)(8)  is  removed,  and  paragraph  (b)(2) 
is  revised  to  rnad  a<,  follows: 

§400.20    Coverage  of  services 

(a)  Included  services.  Subject  to  the 
conditions  and  limitations  set  forth  in 
this  subpart  and  subpart  D  of  this  part, 
"posthospital  SNF  care"  means  the 
following  services  furnished  to  an 
inpatient  of  a  participating  SNF.  or  of  a 
pairticipating  hospital  or  critical  access 
hospital  (CAH)  that  has  a  swing-bed 
approval. 


(6)  Services  furnished  by  a  hospital 
with  which  the  SNF  has  a  transfer 
agreement  in  effect  under  §483.75(n)  of 
this  chapter,  and 

(7)  Other  services  that  are  generally 
provided  by  (or  under  arrangements 
made  by)  SNFs. 

(b)  Excluded  services — 

*  •        *        *        • 

(2)  Services  not  generally  provided  by 
(or  under  arrangements  made  by)  SNFs. 
Except  as  specifically  listed  in  §§  409.21 
through  409.27.  only  those  services 
generally  provided  by  (or  under 
arrangements  made  by)  SNFs  are 
considered  as  posthospital  SNF  care. 
For  example,  a  type  of  medical  or 
surgical  procedure  that  is  ordinarily 
performed  only  on  an  inpatient  basis  in 
a  hospital  is  not  included  as 
"posthospital  SNF  care."  because  such 
procedures  are  not  generally  provided 
by  (or  under  arrangements  made  by) 
SNFs. 

•  •         •         •         • 

3.  A  new  §  409.21  is  added  to  read  as 
follows: 

§409  21     Nur*lf>g  care 

(a)  Basic  rule.  Medicare  pays  for 
nursing  care  as  posthospital  SNF  care 
when  provided  by  or  under  the 
supervision  of  a  registered  professional 
nurse. 

(b)  Exception.  Medicare  does  not  pay 
for  the  services  of  a  private  duty  nurse 
or  attendant.  An  individual  is  not 
considered  to  be  a  private  duty  nurse  or 
attendant  if  he  or  she  is  an  SNF 
employee  at  the  time  the  services  are 
furnished. 

4.  Section  409.24  is  revised  to  read  as 
follows: 

§409  24     Medicai  social  services. 

Medicare  pays  for  medical  social 
services  as  posthospital  SNF  care, 
including — 

(a)  Assessment  of  the  social  and 
emotional  factors  related  to  the 
beneficiary's  illness,  need  for  care, 
response  to  treatment,  and  adjustment 
to  care  in  the  facility, 

(b)  Case  work  services  to  assist  in 
resolving  social  or  emotional  problems 
that  may  have  an  adverse  effect  on  the 
beneficiary's  ability  to  respond  to 
treatment,  and 

(c)  Assessment  of  the  relationship  of 
the  beneficiary's  medical  and  nursing 
requirements  to  his  or  her  home 
situation,  financial  resources,  and  the 
community  resources  available  upon 
discharge  from  facility  care. 

5.  Section  409.25  is  revised  to  read  as 
follows: 
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§  409.25     Drugs,  biologicals.  supplies, 
appliances,  and  equipment. 

(a)  Drugj  and  bioiogirals.  Except  as 
specified  in  paragraph  (b)  of  this 
section.  Medicare  pays  for  drugs  and 
biologicals  as  posthospital  SNF  care 
only  if— 

(T)  They  represent  a  cost  to  the 
facility; 

(2)  They  are  ordinanlv  furnished  by 
the  facility  for  the  care  and  treatment  of 
inpatients;  and 

(3)  They  are  furnished  to  an  inpatient 
for  use  in  the  facility 

(b)  Exception.  Medicare  pays  for  a 
limited  supply  of  drugs  for  use  outside 
the  facility  if  it  is  medically  necessary 
to  facilitate  the  beneficiarv's  departure 
from  the  fac;ilitv  and  required  until  he 
or  she  can  obtain  a  c  ontinuing  supply 

(c)  Supplies,  appliances,  and 
equipment.  Except  as  specified  in 
paragraph  (dl  of  this  section.  Medicare 
pays  for  supplies,  appliances,  and 
equipment  as  posthospital  SNF  care 
only  if  thev  are— 

(1)  OrdinariU  furnished  by  the  facility 
to  inpatients,  and 

(2)  Furnished  to  inpatients  for  use  in 
the  facility. 

(d)  Exception  Medicare  pays  for 
items  to  be  used  after  the  individual 
leaves  the  facility  if — 

(1)  The  item  is  one  that  the 
beneficiary  must  continue  to  use  after 
leaving,  such  as  a  leg  brace;  or 

(2)  The  Item  is  necessary'  to  permit  or 
facilitate  the  benericiar\''s  departure 
from  the  facility  and  is  required  until  he 
or  she  can  obtain  a  continuing  supply, 
for  example,  sterile  dressings 

6.  Section  409.26  is  revised  to  read  as 
follows: 

§  409.26    Transfer  agreement  hospital 
services. 

u!    Services  furnished  by  an  intern  or 
a  resident-in-training.  Medicare  pays  for 
medical  services  that  are  furnished  by 
an  intern  or  a  resident-in-training 
(under  a  hospital  teaching  program 
approved  in  accordance  with  the 
provisions  of  §409.15)  as  posthospital 
SNF  care,  if  the  intern  or  resident  is  in — 

(1)  A  participating  hospital  with 
which  the  SNF  has  in  effect  an 
agreement  under  §  483  75(n)  of  this 
chapter  for  the  transfer  of  patients  and 
exchange  of  medical  records:  or 

(2)  A  hospital  that  has  a  swing-bed 
approval,  and  is  furnishing  services  to 
an  SNF-ievel  inpatient  of  that  hospital 

(b)  Other  diagnostic  or  theropeutic 
services.  Medicare  pays  for  other 
diagnostic  or  therapeutic  ser\  ices  as 
posthospital  SNF  care  if  they  are 
provided — 

(1)  By  a  participating  hospital  with 
which  the  SNF  has  in  effect  a  transfer 


agreement  as  described  in  paragraph 
{a)(l)  of  this  section;  or 

f2)  By  a  hospital  or  a  C.Wi  that  has  a 
swing-bed  approval,  to  its  own  SNF- 
level  inpatient. 

7.  Section  409.27  is  revised  to  read  as 
follows: 

§  409.27    Other  services  generally  provided 
by  (or  under  arrangements  made  by)  SNFs. 

In  addition  to  those  services  specified 
in  §§409  21  through  409.26,  Medicare 
pays  as  posthospital  SNF  care  for  such 
other  diagnostic  and  therapeutic 
services  as  are  generally  provided  by  !or 
under  arrangements  made  bv)  SNFs 
including — 

(a)  Medical  and  other  health  services 
as  described  m  subpart  B  of  part  410  of 
this  chapter,  subject  to  anv  applicable 
limitations  or  exclusions  contained  m 
that  subpart  or  in  §  409.20fb);  and 

(b)  Respiratory  therapy  services 
prescribed  by  a  physician  for  the 
assessment,  diagnostic  evaluation, 
treatment,  management,  and  monitoring 
of  patients  with  deficiencies  and 
abnormalities  of  cardiopulmonary 
function. 

Subpart  D — Requirements  for 
Coverage  of  Posthospital  SNF  Care 

8   In  §  409  30,  the  introductory  text  is 
revised  to  read  as  follows 

§  409.30    Basic  requirements. 

Posthospital  SNF  care,  including 

SNF-type  care  furnished  in  a  hospital  or 
CAH  that  has  a  swing-bed  approval,  is 
covered  only  if  the  beneficiary  meets  the 
requirements  of  this  section  and  only  for 
days  when  he  or  she  needs  and  receives 
(..are  of  the  level  described  in  §409.31 
A  beneficiary-  in  an  SNT  is  also 
considered  to  meet  the  requirements  of 
this  section  and  of  §409.31  when 
assigned  to  one  of  the  Resource 
Utilization  Groups  that  is  designated  (in 
the  annual  publication  of  Federal 
prospective  payment  rates  described  in 
§413.345  of  this  chapter)  as 
representing  the  required  level  of  care. 

9.  In  §409.33,  paragraph  (a)  is 
removed,  and  paragraphs  (b),  (c),  and  (d) 
are  redesignated  as  paragraphs  (a),  (b), 
and  (c),  respectively;  and  newly 
redesignated  paragraphs  (a)(1)  and  (a)(2' 
are  revised  to  read  as  follows: 

§  409,33     Examples  of  skilled  nursing  and 
rehabilitation  services, 

(a)  Sen'ices  that  qualify  as  skilled 
nursing  services.  (1)  Intravenous  or 
intramuscular  injections  and 
intravenous  feeding. 

(2)  Enteral  feeding  that  comprises  at 
least  26  per  cent  of  daily  calorie 


requirements  and  provides  at  least  501 
miilihters  of  fluid  per  day. 


Subpart  F— Scope  of  Hospital 
Insurance  Benefits 

10.  In  §  409.60,  the  heading  of 
paragraph  (c)  is  republished,  paragraphs 
(c)(2)(i)  through  (c)(2)(iii)  are 
redesignated  as  paragraphs  (c)(2)(ii) 
through  (c)(2)(iv),  respectively,  and  a 
new  paragraph  (c)(2)(i)  is  added  to  read 
as  follows: 

§  409  60     Ber^efH  periods 
»  •  •  »  « 

(c)  Presumptions. 

•        •        *        •        • 

(2)  •  •  * 

(i)  To  have  met  the  skilled  level  of 
care  requirements  during  any  period  for 
which  the  beneficiary  was  assigned  to 
one  of  the  Resource  Utilization  Groups 
designated  as  representing  the  required 
level  of  care,  as  provided  in  §409.30. 


Part  410 — Supplementary  Medical 
Insurance  (SMI)  Benefits 

B.  Part  410  is  amended  as  set  forth 
below: 

1  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  . 
Social  Security  Act  (42  U.S.C.  1302  and 
1395(hh)),  unless  otherwise  indicated. 

Subpart  B — Medical  and  Other  Health 
Services 

2.  In  §  410.27,  paragraph  (a)(l)(i)  is 
revised  to  read  as  follows: 

§  410  27     Outpatient  hospitai  services  and 
supplies  incident  to  physicians  services 
Conditions 

(a)  '  •  • 

(I)**  * 

(i)  By  or  under  arrangements  made  by 
a  participating  hospital,  except  in  the 
case  of  an  SNF  resident  as  provided  in 
§411.15(p)  of  this  chapter:  and 

•  *  *  «  * 

3.  In  §  410.28,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§410.28     Hospital  or  CAH  diagnostic 
services  fumisheo  to  outpatients: 
Conditions 

(a)  *  •  * 

(1)  They  are  furnished  by  or  under 
arrangements  made  by  a  participating 
hospital  or  participating  CAH.  except  in 
the  case  of  an  SNF  resident  as  provided 
in  §411.15(p)  of  this  chapter. 
***** 

4.  In  §  410.32.  the  introductory  text  to 
paragraph  (e)  is  republished,  and  a  new 
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paragraph  (e)(7l  is  added  to  read  as 
follows: 

5  410.32  Diagnostic  X-ray  taxts.  diagnostic 
laboratory  tests,  and  ottwr  diagnostic  tests: 
Conditions. 

a  •  •  •  ■ 

(e)  Diagnostic  laboratory  tests. 
Medicare  Part  B  pays  for  covered 
diagnostic  laboratory  tests  that  are 
furnished  by  any  of  the  following: 

•  •         •         •         • 

(7)  An  SNF  to  its  resident  under 
§4n.l5(p)  of  this  chapter,  either 
directly  (in  accordance  with 
§483.75(k)(lUi)  of  this  chapter)  or  under 
an  arrangement  (as  defined  in  §409.3  of 
this  chapter)  with  another  entity 
described  in  this  paragraph 

5.  In  §  410.40,  the  introductory  text  to 
paragraph  (b)  is  republished,  paragraphs 
(b)(2)  and  (b){3)(ii)  are  revised,  and  a 
new  paragraph  (b)(4)  is  added  to  read  as 
follows; 

§410.40    Ambulance  services:  Limitations. 

•  •         •         •         • 

(b)  Limits  on  coverage  of  ambulance 
transportation.  Medicare  Part  B  pays  for 
ambulance  transportation  only  if — 

•  •         *         •         • 

(2)  Medicare  Part  A  payment  is  not 
available  for  the  service; 

(3)  *  *  * 

(ii)  The  transportation  is  furnished  by 
an  ambulance  service  with  which  the 
hospital  does  not  have  an  arrangement 
(as  defined  in  §409  3  of  this  chapter), 
and  the  hospital  has  a  waiver  (in 
accordance  with  §  489.23  of  this 
chapter)  under  which  Medicare  Part  B 
payment  may  be  made  to  the  ambulance 
service;  and 

(4)  In  the  case  of  an  SNF  resident  (as 
defined  in  §  411.15(p)(3)  of  this 
chapter),  the  transportation  is  furnished 
by,  or  under  arrangements  made  by,  the 
SNF. 


Subpart  I — Payment  of  SM'  Bo^eftts 

6.  In  §  410  150.  the  heading  ol 
paragraph  (a)  is  republished,  paragraph 
(a)(2)  is  revised,  the  introductory  text  to 
paragraph  (b)  is  republished,  and  a  new 
paragraph  (b)(14)  is  added  to  read  as 
follows: 

§410.150    To  whom  payment  Is  ma<Je 

(a)  General  rules. 

•        •        *         •         • 

(2)  The  services  spec.ified  in 
paragraphs  (b)(5)  through  (b)(14)  of  this 
section  must  be  furnished  by  a  facility 
that  has  in  effect  a  provider  agreement 
or  other  appropriate  agreement  to 
participate  in  Medicare. 

(b)  Specific  rules.  Subject  to  the 
conditions  set  forth  in  paragraph  (a)  of 


this  section.  Medicare  Part  B  pays  as 

follows: 

•        ■        «         •        • 

(14)  To  an  SNF  for  services  (other 
than  those  described  in  §411.15(p)(2)  of 
this  chapter)  that  are  furnished  to  a 
resident  (as  defined  in  §411.15(p)(3)  of 
this  chapter)  of  the  SNF. 

PART  411    -EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

C.  Part  411  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  A     General  Exclusions  and 
Enciusion  o<  Particular  Services 

i  1.1  i»  411.15,  the  introductory  text  is 
republished:  in  the  heading  to 
paragraph  (m)  of  this  section,  the  word 
"furnished"  is  added  before  the  word 
"to";  and  a  new  paragraph  (p)  is  added 
to  read  as  follows: 

§411  15     Particular  services  exdudecl  (rom 
covefage 
The  following  services  are  excluded 

from  coverage. 

*        •        •         •        * 

(p)  Services  furnished  to  SNF 
residents.  (1)  Bosjc  rule.  Except  as 
provided  in  paragraph  (p)(2)  of  this 
section,  any  service  furnished  to  a 
resident  of  an  SNF  by  an  entity  other 
than  the  SNF.  unless  the  SNF  has  an 
arrangement  (as  defined  in  §  409.3  of 
this  chapter)  with  that  entity  to  furnish 
that  particular  service  to  the  SNF's 
residents.  Services  subject  to  exclusion 
under  this  paragraph  include,  but  are 
not  limited  to — 

(i)  Any  physical,  occupational,  or 
speech- language  therapy  services 
regardless  of  whether  or  not  the  services 
are  furnished  by,  or  under  the 
supervision  of,  a  physician  or  other 
health  care  professional;  and 

(ii)  Services  furnished  as  an  incident 
to  the  professional  services  of  a 
physician  or  other  health  care 
professional  specified  in  paragraph 
(p)(2)  of  this  section 

(2)  Exceptions  The  following  services 
are  not  excluded  from  coverage: 

(i)  Physicians'  services  that  meet  the 
criteria  of  §41 5. 102(a)  of  this  chapter  for 
payment  on  a  fee  schedule  basis, 
provided  that  the  claim  for  payment 
includes  the  SNF's  Medicare  provider 
number  in  accordance  writh 
§  424.32(a)(2)  of  this  chapter 

(ii)  Services  performed  under  a 
physician's  supervision  by  a  physician 


assistant  who  meets  the  applicable 
definition  in  section  1861(aa)(5)  of  the 

Act. 

(iii)  Services  performed  by  a  nurse 
practitioner  or  clinical  nurse  specialist 
who  meets  the  applicable  definition  in 
section  1861(aa)(5)  of  the  Act  and  is 
working  in  collaboration  (as  defined  hi 
section  1861(aa)(6)  of  the  Act)  with  a 
physician. 

(iv)  Services  performed  by  a  certified 
nurse-midwife,  as  defined  in  section 
1861(Bg)ofthe  Act 

(v)  Services  performed  by  a  qualified 
psychologist,  as  defined  in  section 
1861(ii)  of  the  Act. 

(vi)  Services  performed  by  a  certified 
registered  nurse  anesthetist,  as  defined 
in  section  1861{bb)  of  the  Act. 

(vii)  Dialysis  services  and  supplies,  as 
defined  in  section  ,1861ls)(2)(F)  of  the 

Act. 

(viii)  Erythropoietin  (EPO)  for  dialysis 
patients,  as  defined  in  section 
1861(s)(2)(0)  of  the  Act. 

(ix)  Hospice  care,  as  defined  in 
section  1861(dd)  of  the  Act. 

(x)  An  ambulance  trip  that  initially 
conveys  an  individual  to  the  SNF  to  be 
admitted  as  a  resident,  or  that  conveys 
an  individual  from  the  SNF  in 
connection  with  one  of  the 
circumstances  specified  in  paragraphs 
(p)(3)(i)  through  (p)(3)(iv)  of  this  section  *= 
as  ending  the  indi\iduars  status  as  an 
SNF  resident. 

(xi)  For  services  furnished  during 
1998  only.  The  transportation  costs  of 
electrocardiogram  equipment  for 
electrocardiogram  test  services  (HCPCS 

code  R0076). 

(3)  SNF  resident  defined.  For 
purposes  of  this  paragraph,  a  beneficiary 
who  is  admitted  to  a  Medicare- 
participating  SNF  (or  to  the 
nonparticipating  portion  of  a  nursing 
home  of  which  a  distinct  part  is  a 
Medicare-participating  SNF)  is 
considered  to  be  a  resident  of  the  SNF, 
regardless  of  whether  Part  A  covers  the 
stay.  Whenever  such  a  beneficiar\' 
leaves  the  facility,  the  beneficiary's 
status  as  an  SNF  resident  for  purposes 
of  this  paragraph  (along  with  the  SNF's 
responsibility  to  furnish  or  make 
arrangements  for  the  services  described 
in  paragraph  (p)(l)  of  this  section)  ends 
when  one  of  Uie  following  events 
occurs — 

(i)  The  beneficiary  is  admitted  as  an 
inpatient  to  a  Medicare-participating 
hospital  or  CAH,  or  as  a  resident  to 
another  SNF; 

(ii)  The  beneficiary  receives  ser\'ices 
from  a  Medicare-participating  home 
health  agency  under  a  plan  of  care; 

(iii)  The  beneficiary  receives 
outpatient  services  from  a  Medicare- 
participating  hospital  or  CAH  (but  only 
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with  respect  to  those  services  that  are 
not  furnished  pursuant  to  the 
comprehensive  care  plan  required  under 
§483  20  of  this  chapter);  or 

(iv)  The  beneficiary  is  formally 
discharged  (or  olherv\'ise  departs)  from 
the  SNF.  unless  the  beneficiary  is 
readmitted  (or  returns)  to  that  or  another 
SNF  within  24  consecutive  hours 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

D.  Part  413  is  amended  as  set  forth 
below: 

1   The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees   1102.  1861(v)(l)(A),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302.  1395xlv)(l)(Ai,  and'l395hh) 

Subpart  A — Introduction  and  General 
Rules 

2.  In  §413.1,  paragraph  (g)  is  revised 
to  read  as  follows: 

§413.1     Introduction. 

*         •         •         •         • 

(g)  Payment  for  services  furnished  in 
SNFs  (1)  Except  as  specified  in 
paragraph  (g)(2){ii)  of  this  section,  the 
amount  paid  for  services  furnished  in 
cost  reporting  periods  beginning  before 
July  1.  1998,  is  determined  on  a 
reasonable  cost  basis  or.  where 
applicable,  in  accordance  with  the 
prospectively  determined  payment  rates 
for  low-volume  S.N'Fs  established  under 
section  1888(d)  of  the  Act.  as  set  forth 
in  subpart  I  of  this  part. 

(2)  The  amount  paid  for  services 
(other  than  those  described  in 
§411,15(p){2)  of  this  chapter)— 

(i)  That  are  furnished  in  cost  reporting 
periods  beginning  on  or  after  )uly  1 . 
1998.  to  a  resident  who  is  in  a  covered 
Fart  A  stay,  is  determined  in  accordance 
with  the  prospectively  determined 
payment  rates  for  SNFs  established 
under  section  1888(e)  of  the  .'let.  as  set 
forth  in  subpart  |  of  this  part 

(li)  That  are  furnished  on  or  after  July 
1,  1998.  to  a  resident  who  is  not  in  a 
covered  Part  A  stay,  is  determined  in 
accordance  with  any  applicable  Part  B 
fee  schedule  or,  for  a  particular  item  or 
service  to  which  no  fee  schedule 
applies,  by  using  the  existing  payment 
methodology  utilized  under  Part  B  lor 
such  item  or  service 

3.  The  heading  for  subpart  I  of  part 
413  is  revised  to  read  as  follows: 


Subpart  I — Prospectively  Determined 
Payment  Rates  for  Low-Volume  Skilled 
Nursing  Facilities,  for  Cost  Reporting 
Periods  Beginning  Prior  to  July  1,  1998 

4.  A  new  subpart  1.  consisting  of 
§§413  330.  413.333.  413.335.  413  337. 
413.340,  413.343.  413.345.  and  413.348, 
is  added  to  part  413  to  read  as  follows: 

Subpart  J — Prospective  Payment  for  Skilled 
Nursing  Facilities 

Sec 

413  330    Basis  and  scope. 

413.333     Definitions. 

413.335     Basis  of  payment. 

413  337     Methodology  for  calculating  the 

prospective  payment  rates. 
413.340    Transition  period 
413.343     Resident  assessment  data 
413.345     Publication  of  Federal  prospective 

payment  rates 
413  348     Limitation  on  review. 

Subpart  J — Prospective  Payment  for 
Skilled  Nursing  Facilities 

§413.330    Basis  and  scope. 

(a)  Basis.  This  subpart  implements 
section  1888(e)  of  the  Act,  which 
provides  for  the  implementation  of  a 
prospective  payment  system  for  SNFs 
for  cost  reporting  penods  beginning  on 
or  after  July  1,  1998 

(b)  Scope  This  subpart  sets  forth  the 
framework  for  the  prospective  payment 
system  for  SNFs.  including  t.he 
methodology  used  for  the  development 
of  payment  rates  and  associated 
adjustments,  the  application  of  a 
transition  phase,  and  related  rules. 

§413.333    Definitions 

As  used  in  this  subpart — 

Case-mix  index  means  a  scale  that 
measures  the  relative  difference  in 
resource  intensity  among  different 
groups  in  the  resident  classification 
system 

Market  basket  index  means  an  index 
that  reflects  changes  over  time  in  the 
prices  of  an  appropnate  mix  of  goods 
and  services  included  in  covered  sltilled 
nursing  services. 

Resident  classification  system  means 
a  system  for  classifying  SNF  residents 
into  mutually  exclusive  groups  based  on 
clinical,  functional,  ana  resource-based 
criteria.  For  purposes  of  this  subpart, 
this  term  refers  to  the  current  version  of 
the  Resource  Utilization  Groups,  as  set 
out  m  the  annual  publication  of  Federal 
prospective  payment  rates  described  in 
§413.345 

Rural  area  means  any  area  outside  of 
an  urban  area. 

Urban  area  means  a  metropolitan 
statistical  area  (MSA)  or  New  England 
County  Metropolitan  Area  (NECMA),  as 
defined  by  the  Office  of  Management 
and  Budget,  or  a  .New  England  county 


deemed  to  be  an  urban  area,  as  listed  in 
§  412.62(0(l)(ii)(B)  of  this  chapter. 

§413  335    Basis  Of  payment 

Mf'.hod  of  payment.  Under  the 

l^r^i'^pt-:   ive  payment  system,  SNFs 
receive  a  per  diem  payment  of  a 
predetermined  rate  for  inpatient 
services  furnished  to  Medicare 
beneficiaries  The  per  diem  payments 
are  made  on  the  basis  of  the  Federal 
payment  rate  described  in  §  413.337 
and,  during  a  transition  period,  on  the 
basis  of  a  blend  of  the  Federal  rate  and 
the  facility-specific  rate  described  in 
§  413  340.  These  per  diem  payment 
rates  are  determined  according  to  the 
methodology  described  in  §413.337  and 
§413  340 

ib!  Pavment  in  full  The  payment  rates 
represent  payment  in  full  (subject  to 
applicable  coinsurance  as  described  in 
subpart  G  of  part  409  of  this  chapter)  for 
all  costs  (routine,  ancillary,  and  capital- 
related)  associated  with  furnishing 
inpatient  SNF  services  to  Medicare 
beneficiaries  other  than  costs  associated 
with  operating  approved  educational 
activities  as  described  in  §413.85 

§  413.337     Methodotogy  tof  calculating  the 
prospective  payment  rates^ 

,a;  Date  used  il  j  To  calculate  the 
prospet  tive  payment  rates.  HCFA 
uses — 

fi)  Medicare  data  on  allowable  costs 
from  freestanding  and  hospital -based 
SNFs  for  cost  reporting  periods 
beginning  in  fiscal  year  1995.  SNFs  that 
received  "new  provider"  exemptions 
under  §  413  30(e)(2)  are  excluded  from 
the  data  base  used  to  compute  the 
Federal  payment  rates.  In  addition, 
allowable  costs  related  to  exceptions 
payments  under  §  413.30(f)  are  excluded 
from  the  data  base  used  to  compute  the 
Federal  payment  rates;  • 

(li)  An  appropriate  wage  index  to 
adjust  for  area  wage  differences; 

(ill)  The  most  recent  projections  of 
increases  in  the  costs  from  the  SNF 
market  basket  index; 

[i\]  Resident  assessment  and  other 
data  that  account  for  the  relative 
resource  utilization  of  different  resident 
types;  and 

(v)  Medicare  Fart  B  SNF  claims  data 
reflecting  amounts  payable  under  Part  B 
for  covered  SNF  services  (other  than 
those  services  described  in 
§411.15(p)(2)  of  this  chapter)  furnished 
during  SNF  cost  reporting  periods 
beginning  in  fiscal  year  1995  to 
individuals  who  were  residents  of  SNFs 
and  receiving  Part  A  covered  services. 

(b)  Methodology  for  calculating  the 
per  diem  Federal  payment  rates.  (1) 
Determining  SNF  costs  In  calculating 
the  initial  unadjusted  Federal  rates 
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applicable  for  services  provided  during 
Ihe  period  beginning  July  1.  1998 
through  September  30.  1999.  HCFA 
determines  each  SNF's  costs  by 
summing  its  allowable  costs  for  the  cost 
reporting  period  beginning  m  fiscal  year 
1995  and  its  estimate  of  Part  B  payments 
(described  in  paragraphs  (a)(l)(i)  and 
{a)(l)(v)  of  this  section). 

(2)  Use  of  market  basket  index  The 
SNF  market  basket  index  is  used  to 
adjust  the  SNF  cost  data  to  reflect  cost 
increases  occurring  between  cost 
reporting  periods  represented  in  the 
data  and  the  initial  period  (beginning 
July  1.  I99a  and  ending  September  30. 
1999)  to  which  the  payment  rates  apply 
For  each  year,  the  cost  data  are  updated 
by  A  factor  equivalent  to  the  annual 
market  basket  index  percentage  minus  1 
percentage  point 

(3)  Calculation  of  the  per  diem  cost 
For  each  SNF.  the  per  diem  cost  is 
computed  by  dividing  the  cost  data  for 
each  SNF  by  the  corresponding  number 
of  Medicare  days. 

(4)  Standardization  of  data  for 
variation  in  area  wage  levels  and  case- 
mix  The  cost  data  described  in 
paragraph  (b)(2)  of  this  section  are 
standardized  to  remove  the  effects  of 
geographic  variation  in  wage  levels  and 
facility  variation  in  case-mix.  The  cost 
data  are  standardized  for  geographic 
variation  in  wage  levels  using  the  wage 
index.  The  cost  data  are  standardized 
for  facility  variation  in  case-mix  using 
the  case-mix  indices  and  other  data  that 
indicate  facility  case-mix. 

(5)  Calculation  of  unadjusted  Federal 
payment  rates  HCFA  calculates  the 
national  per  diem  unadjusted  payment 
rates  by  urban  and  rural  classification  in 
the  following  manner: 

(i)  By  computing  the  average  per  diem 
standardized  cost  of  freestanding  SNFs 
weighted  by  Medicare  days. 

(iO  By  computing  the  average  per 
diem  standardized  cost  of  freestanding 
and  hospital-besed  SNFs  combined 
weighted  by  Medicare  days. 

(iii)  By  computing  the  average  of  the 
amounts  determined  under  paragraphs 
(b)(5)(i)  and  (b)(5)(ii)  of  this  section. 

(c)  Calculation  of  adjusted  Federal 
payment  rates  for  casemix  and  area 
wage  levels.  The  Federal  rate  is  adjusted 
to  account  for  facility  case-mix  using  a 
resident  classification  system  and 
associated  case-mix  indices  that  account 
for  the  relative  resource  utilization  of 
different  patient  types.  This 
classification  system  utilizes  the 
resident  assessment  instrument 
completed  by  SNFs  as  described  at 
§  483.20  of  this  chapter,  according  to  the 
assessment  schedule  described  in 
§  413.3431b)  The  Federal  rate  is  also 
adjusted  to  account  for  geographic 


differences  in  area  wage  levels  using  an 
appropriate  wage  index. 

(d)  Annual  updates  of  Federal 
unadfusted  payment  rates  HCFA 
updates  the  unadjusted  Federal 
payment  rates  on  a  fiscal  year  basis. 

(1)  For  fiscal  years  2000  through  2002. 
the  unadjusted  Federal  rate  is  equal  to 
the  rate  for  the  previous  period  or  fiscal 
year  increased  by  a  factor  equal  to  the 
SNF  market  basket  index  percentage 
minus  1  percentage  point 

(2)  For  subsequent  fiscal  years,  the 
unadjusted  Federal  rate  is  equal  to  the 
rate  for  the  previous  fiscal  year 
increased  by  the  applicable  SNF  market 
basket  index  amount. 

)  413.340     Trarsi'ion  Dflf'od. 

(a)  Durati^.':.  w,  :;^...,,uon  period  and 
proportions  for  the  blended  transition 
rate  Beginning  with  an  SNF's  first  cost 
reporting  period  beginning  on  or  after 
July  1.  1998.  there  is  a  transition  period 
covering  three  cost  ref)orting  periods. 
During  this  transition  phase.  SNFs 
receive  a  payment  rate  comprising  a 
blend  of  tne  adjusted  Federal  rate  and 

a  facility-specific  rate.  For  the  first  cost 
reporting  period  beginning  on  or  after 
July  1.  1998.  payment  is  based  on  75 
percent  of  the  facility-specific  rate  and 
25  percent  of  the  Federal  rate.  For  the 
subsequent  cost  reporting  period,  the 
rale  is  comprised  of  50  percent  of  the 
facility-specific  rate  and  50  percent  of 
the  Federal  rate.  In  the  final  cost 
reporting  period  of  the  transition,  the 
rate  is  comprised  of  25  percent  of  the 
facility-specific  rate  and  75  percent  of 
the  Federal  rate.  For  all  subsequent  cost 
reporting  periods,  payment  is  based 
entirely  on  the  Federal  rate 

(b)  Calculation  of  facility-specific  rate 
for  the  first  cost  reporting  period.  The 
facility-specific  rate  is  computed  based 
on  the  SNFs  Medicare  allowable  costs 
from  its  fiscal  year  1995  cost  report  plus 
an  estimate  of  the  amounts  payable 
under  Part  B  for  covered  SNF  services 
(other  than  those  services  described  in 
§411.15(p)(2)  of  this  chapter)  furnished 
during  fiscal  year  1995  to  individuals 
who  were  residents  of  SNFs  and 
receiving  Part  A  covered  services. 
Allowable  costs  associated  with 
exceptions,  as  described  in  §  413.30(0. 
are  included  in  the  calculation  of  the 
facility-specific  rate.  Allowable  costs 
associated  with  exemptions,  as 
described  in  §413. 30(e)(2).  are  included 
in  the  calculation  of  the  facility-specific 
rate  but  only  to  the  extent  that  they  do 
not  exceed  150  percent  of  the  routine 
cost  limit.  Low  Medicare  volume  SNFs 
that  were  paid  a  prospectively 
determined  rate  under  §413.300  for 
their  cost  reporting  period  beginning  in 
fiscal  year  1995  will  utilize  that  rate  as 


the  basis  for  the  allowable  costs  of 
routine  (operating  and  capital-related) 
ex[>enses  in  determining  the  facility- 
specific  rate  Each  SNFs  allowable  costs 
are  updated  to  the  first  cost  reporting 
period  to  which  the  payment  rates  apply 
using  annual  factors  equal  to  the  SNF 
market  basket  percentage  minus  1 
percentage  point 

(c)  SNFs  participating  in  the 
Multistate  Nursing  Home  Case-^4lx  and 
Quality  Demonstration.  SNFs  that 
participated  in  the  Multistate  Nursing 
Home  Case-Mix  and  Quality 
Demonstration  in  a    os?  reporting  period 
that  began  in  calendar  .-'ar  '.j'^i"  will 
utilize  their  allowat  1'  I  is! s  fr  ri;  that 
cost  reporting  pwricx:.  .at  lading 
prospective  payment  amounts 
determined  under  the  demonstration 
payment  methodology. 

(d)  Update  of  facihtv  specific  rates  for 
subsequent  cost  reporting  periods  The 
facility-specific  rate  for  a  cost  reporting 
period  that  is  subsequent  to  the  first  cost 
reporting  period  is  equal  to  the  facility- 
specific  rate  for  the  first  cost  reporting 
period  (described  in  par^^raph  (a)  of 
this  section)  updated  bv  the  nMri^et 
basket  index. 

(1)  For  a  subsequent  cost  reporting 
period  beginning  in  fiscal  years  1998 
and  1999,  the  facility-specific  rate  is 
equal  to  the  facility-specific  rate  for  the 
previous  cost  reporting  period  updated 
by  the  applicable  ma.'-itet  basket  index 
percentage  minus  one  pen  entage  point. 

(2)  For  a  subsequent  c  ost  rep(ir!i!;v; 
period  beginning  in  fiscal  year  2iHni,  uie 
facility-specific  rate  is  equal  to  the 
facility-specific  rate  for  the  previous 
cost  reporting  period  updated  by  the 
applicable  market  basket  index 
percentage 

(e)  SNFs  excluded  from  the  transition 
penod  SNFs  that  received  their  first 
payment  from  Medicare,  under  present 
or  previous  ownership,  on  or  after 
October  1.  1995.  are  excluded  from  the 
transition  period,  and  payment  is  made 
according  to  the  Federal  rates  only. 

§  41 3.343     ResMtonI  assessment  data. 

(a)  Submission  o]  rvsidtnt  a:>sessment 
data.  SNFs  are  required  to  submit  the 
resident  assessment  data  described  at 

§  483.20  of  this  chapter  in  the  manner 
necessary  to  administer  the  payment 
rate  methodology  described  in 
§413.337.  This  provision  includes  the 
frequency,  scope,  and  number  of 
assessments  required. 

(b)  Assessment  schedule.  In 
accordance  with  the  methodology 
described  in  §  413.337(c)  related  to  the 
adjustment  of  the  Federal  rates  for  case- 
mix.  SNFs  must  submit  assessments 
according  to  an  assessment  schedule. 
This  schedule  must  include 
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performance  of  patient  assessments  on 
the  5th.  14th   30th,  60th  and  QOth  days 
following  admission  and  such  other 
assessments  that  are  necessary  to 
account  for  changes  in  patient  care 
needs. 

(c)  Noncontphance  with  assessment 
schedule.  HCF.^  pavs  a  default  rate  for 
the  Federal  rate  when  a  SN'F  fails  to 
c;omplv  with  the  assessment  schedule  m 
paragraph  (h)  of  this  section.  The  default 
rate  is  paid  for  the  days  of  a  patient's 
care  for  which  the  SNF  is  not  in 
compliance  with  the  assessment 
schedule 

§  41 3.345     Publtcation  of  Federal 
prospective  payment  rates. 

HCF.^  publishes  inforniation 
pertaining  to  each  update  of  the  Federal 
payment  rates  in  the  Federal  Register 
This  information  includes  the 
standardized  Federal  rates,  the  resident 
classification  svstem  that  provides  the 
basis  for  case-mix  adjustment  (including 
the  designation  of  those  specific 
Resource  Utilization  Groups  under  the 
resident  classification  system  that 
represent  the  required  SNF  level  of  care, 
as  provided  in  §  409.30  of  this  chapter) 
and  the  wage  index.  This  information  is 
published  before  May  1  for  the  fis(,al 
year  1998  and  before  .August  1  for  tiie 
fiscal  years  1999  and  after 

§413  346     Limitation  on  review. 

ludicial  or  administrative  review 
under  sections  1869  or  1878  of  the  Act 
or  otherwise  is  prohibited  with  regard  to 
the  establishment  of  the  Federal  rates. 
This  prohibition  includes  the 
methodology  used  in  the  computation  of 
the  Federal  standardized  payment  rates, 
the  case-mix  methodology,  and  the 
development  and  application  of  the 
wage  index.  This  prohibition  on  judicial 
and  administrative  review  also  extends 
to  the  methodology  used  to  establish  the 
facility-specific  rates  but  not  to 
determinations  related  to  reasonable 
cost  in  the  fiscal  year  1995  cost 
reporting  penod  used  as  the  basis  for 
these  rates. 

PART  424— CONDmONS  FOR 
MEDICARE  PAYMENT 

E.  Part  424  is  amended  as  .set  forth 
below 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows. 

Authority:  Sees.  1102  and  1871  of  the 

Social  Seturitv  .^ct  (U.S.C.  1302  and 
189Shh) 

Subpart  A — General  Provisions 

2.  In  §424.3.  the  following  definitio.". 
is  added,  in  alphabetical  order,  to  read 
as  follows: 


§424.3    Definitions. 

«  •  *  «  * 

HCPCS  means  HCFA  Common 
Procedure  Coding  System. 


Subpart  B — Certification  and  Plan  of 
Treatment  Requirements 

3  In  §  424  20.  the  introductory  text     • 
and  paragraph  (a)  are  revised  to  read  as 

follows: 

§  424.20    Requirements  for  posthospitai 
SNF  care. 

Medicare  Part  .\  pays  for  posthospitai 
SNF  care  furnished  by  an  SNF,  or  a 
hospital  or  CAH  with  a  swing-bed 
approval,  onlv  if  the  certification  and 
recertification  for  services  are  consistent 
With  the  content  of  paragraph  (a)  or  (c) 
of  this  section  as  appropriate. 

(a!  Content  of  certification — (l) 
Genera!  requirements.  Posthospitai  SNF 
care  is  or  was  required  because — 

(i)  The  individual  needs  or  needed  on 
a  daily  basis  skilled  nursing  care 
(furnished  directly  by  or  requiring  the 
supervision  of  skilleci  nursing 
personnel)  or  other  skilled  rehabilitation 
services  that,  as  a  practical  matter,  can 
only  be  provided  in  an  SNF  or  a  swing- 
bed  hospital  on  an  inpatient  basis,  and 
the  SNF  care  is  or  was  needed  for  a 
condition  for  which  the  individual 
received  inpatient  care  in  a  participating 
hospital  or  a  qualified  hospital,  as 
defined  m  <?  409  3  of  this  chapter:  or 

(ii)  The  individual  has  been  correctly 
assigned  to  one  of  the  Resource 
Utilization  Groups  designated  as 
representing  the  required  level  of  care. 
as  provided  in  ^  409  30  of  this  chapter. 
♦         «  •  *         ♦ 

4  In  ^  424.32,  the  introductory  text  to 

paragraph  (a)  is  republished,  paragraph 
(aK2)  is  revised,  and  a  new  paragraph 
{a)(5)  is  added,  to  read  as  follows; 

§  424.32     Basic  requirements  fof  all  claims. 

(a)  A  claim  must  meet  the  following 
requirements: 

»         •         •         •         • 

(2)  A  claim  for  physician  .services 
must  include  appropriate  diagnostic 
coding  using  1CD-&--CM  and.  for 
services  furnished  to  an  SN'F^  resident 
under  §  41M5(p)(2)(i)  of  this  chapter. 
must  also  include  the  SNF  s  Medicare 
provider  number. 

«  *  «  «  * 

(5)  A  Part  B  claim  filed  b\  an  SNF 
must  include  appropriate  HCPCS 

coding 


PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

F.  Part  483  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  B — Requirements  fo'  Lo^c 
Term  Care  Facilities 

2.  In  §  483.20.  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

§463  20     Resident  assessfrte-"; 
(b)  Comprehensive  assessments. 

*  ft  •  *  • 

(4)  Frequency.  Subject  to  the 
timeframes  prescribed  in  §  413.343(b)  of 
this  chapter,  assessments  must  be 
conducted — 

(i)  No  later  than  14  days  after  the  date 
of  admission: 

(ii)  Promptly  after  a  significant  change 
in  the  resident's  physical  or  mental 
condition:  and 

(iii)  In  no  case,  less  often  than  once 
every  12  months. 
«        II        •        *        * 

3.  In  §  483.75,  paragraph  (h)(1)  is 
revised  to  read  as  follows: 

§483  75     Administration. 

*  >  •  »  • 

(h)  L'se  of  outside  resources.  (1)  If  the 
facility  does  not  employ  a  qualified 
professional  {>erson  to  furnish  a  specific 
service  to  be  provided  by  the  facility, 
the  facility  must  have  that  service 
furnished  to  residents  by  a  person  or 
agency  outside  the  facility  under  an 
arrangement  described  in  section 
1861  (w)  of  the  Act  or  (with  respect  to 
services  furnished  to  NF  residents  and 
dental  services  furnished  to  SNF 
residents)  an  agreement  described  in 
paragraph  (h)(2)  of  this  section. 


PART  489— PROVIDER  AGREEMENTS 
AND  SUPPLIER  APPROVAL 

G.  Par  4^*^  is  amended  to  read  as 
follov\  s 

1 .  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  B — Essentials  of  Provider 
Agreements 

2.  In  §  489.20,  the  introductory  text  is 
republished,  and  a  new  paragraph  (s)  is 
added  to  read  as  follows: 
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§480.20     B«»*C  COfirrtrTient*. 

The  provider  agrees  to  the  following. 

•         •         •         >         • 

(s)  In  the  case  of  an  SNF.  either  to 
furnish  directly  or  make  arrangements 
(as  defined  in  §  409.3  of  this  chapter)  for 
all  Medicare-covered  services  furnished 
to  a  resident  (as  defined  in 
§  41 1.15(p)(3)  of  this  chapter)  of  the 
SNF.  except  the  following; 

(1)  Physicians'  services  that  meet  the 
criteria  of  §  415.102(a)  of  this  chapter  for 
payment  on  a  fee  schedule  basis. 

(2)  Services  performed  under  a 
physician's  supervision  by  a  physician 
assistant  who  meets  the  applicable 
definition  in  section  1861(aa)(5)  of  the 
Act. 

(3)  Services  performed  by  a  nurse 
practitioner  or  clinical  nurse  specialist 
who  meets  the  applicable  definition  in 
section  1861(aa)(5)  of  the  Act  and  is 
working  in  collaboration  (as  defined  in 
section  1861(aa)(6)  of  the  Act)  with  a 
physician. 

(4)  Services  performed  by  a  certified 
nurse-midwife,  as  defined  in  section 
1861(gg)  of  the  Act. 

(5)  Services  performed  by  a  qualified 
psychologist,  as  defined  in  section 
1861(ii)  of  the  Act. 

(6)  Services  performed  by  a  certified 
registered  nurse  anesthetist,  as  defined 
in  section  1861(bb)  of  the  Act. 

(7)  Dialysis  services  and  supplies,  as 
defined  m  section  l861(s)(2)(F)  of  the 
Act. 

(8)  Erythropoietin  (EPO)  for  dialysis 
patients,  as  defined  in  section 
1861(s)(2)(0)oftheAct. 

(9)  Hospice  care,  as  defined  in  section 
1861(dd)ofthe  Act. 

(10)  An  ambulance  trip  that  initially 
conveys  an  individual  to  the  SNF  to  be 
admitted  as  a  resident,  or  that  conveys 
an  individual  from  the  SNF  in 
connection  with  one  of  the 
circumstances  specified  in 
S411.15(p)(3)(i)  through  (p)(3)(iv)  of  this 
chapter  as  ending  the  individual's  status 
as  an  SNF  resident. 

(11)  For  services  furnished  dunng 
1998  only.  The  transportation  costs  of 
electrocardiogram  equipment  for 
electrocardiogram  test  services  (HCPCS 
code  R0076). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance:  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 


Dated  Apnl  22.  1996. 
Nancy-Ann  Min  DeParia. 

Administrator.  Health  Care  Financing 
Admmistration 

Approved   April  28.  1998. 

Donna  E.  ShAlaU. 

Secrefory. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations 

Appendix  A— Technical  fe»t\irrs  of  the  1992 

Skill'-<i  Sirsinii  f*<  il'f^  Ttital  (osl  Market 

Ba-SKfl    inilrt 

As  discussed  in  the  preamble  of  this  rule, 
we  are  revising  and  rebasing  the  SNF  marlcet 
basket.  This  appendix  describes  the  technical 
aspects  of  the  1992-based  index  that  we  are 
implementing  m  this  rule  We  present  this 
description  of  the  market  basket  in  three 
steps: 

•  A  synopsis  of  the  structural  differences 
between  the  1977-  and  the  1992-based  market 
baskets. 

•  A  description  of  the  methodology  used 
to  develop  the  cost  category  weights  in  the 
1992-based  market  basket. 

•  A  description  of  the  data  sources  used  to 
measure  price  change  for  each  component  of 
the  1992-based  market  basket,  making  note  of 
the  differences  from  the  price  proxies  used  in 
the  T5^7  based  market  basket 


u.(i>is  ol  siruc  tural  ( .han^ps  .Adopted  in 
uw.  Ket)A.ved  14»12  Skille<l 


I.  s 

the  Kfv  (M-> 

Nursin.k;  Ki.  lii'.y    lolal  (  osl  Slarkel  Basket 

Four  major  structural  differences  exist 
between  the  cxurent  1977-based  and  the 
1992-based  SNF  market  baskets 

•  The  1992-based  market  basket  has  total 
costs  (routine,  ancillary,  and  capital-related) 
whereas  the  1977-based  market  basket  had 
only  routine  costs. 

•  More  recent  SNF  cost  data  are  used  in 
the  revised  and  rebased  SNF  market  basket. 

The  1977-based  market  basket  conuined 
cost  shares  that  were  derived  from  1977 
National  Center  for  Health  Statistics  data. 
The  1992-based  market  basket  uses  data  from 
the  PPS-9  Medicare  Cost  Reports  for 
freestanding  SNFs  with  Medicare  expenses 
greater  than  1  percent  of  total  expenses  for 
five  major  categories  of  cost  PPS-9  cost 
reports  have  cost  reporting  periods  beginning 
after  September  30.  1991  and  before  October 
1.  1992.  Cost  allocations  with  the  six  major 
cost  categories  use  two  Department  of 
Commerce  data  sources,  the  1992  Asset  and 
Expenditure  Survey.  Bureau  of  the  Census. 
Economics  and  Statistics  Administration, 
and  the  1992  Bureau  of  Economic  Analysis 
Input-Output  Tables. 

•  Some  cost  categories  have  been 
disaggregated  and  some  cost  categories  have 
been  combined.  These  category  changes 
reflect  the  availability  of  data  in  the  cost 
reports,  the  Asset  and  Expenditure  Survey, 
and  the  Input-Output  Tables  The  cost 
categories  for  Fuel  Oil.  Coal.  etc.  and  Natural 
Gas  have  been  combined  into  Fuels. 
Nonhighway  The  Supplies  category  has  been 
disaggregated  into  several  subcategories: 
Paper.  Rubber  and  Plastics,  and  Chemicals. 
The  1977-based  Miscellaneous  Costs  cost 
category  was  disaggregated  into 
Miscellaneous  Products  and  Other  Services. 


which  was  then  further  disaggregated  into 
Telephone.  Labor  intensive  Services,  and 
Non  Labor-intensive  Services  The  Capital- 
related  Expenses  major  cost  i^tegory  was 
added,  and  then  disaggresjatea  into  five 
subcategories,  including  Depreciation 
expenses  for  Building  and  Fixed  Equipment 
and  for  Movable  Equipment,  Interest 
exp>enses  for  Government  and  Nonprofit 
SNFs  and  for  For-profit  SNFs.  and  Other 
Capital-related  expenses. 

•  Some  new  price  proxies  have  been 
incorporated  in  the  revised  and  rebased 
market  basket. 

11   Methodolo^  for  Developing  the  Cost 
Category  Weights 

Cost  category  weights  for  the  1992-based 
market  basket  were  developed  in  two  stages. 
First,  base  weights  for  six  main  categories 
(wi^es  and  salaries,  employee  benefits. 
contract  labor,  pharmaceuticals,  capital- 
related  expenses,  and  a  residual  all  other) 
were  derived  from  the  SNF  Medicare  Cost 
Reports  described  above  The  residual  "all 
other"  cost  category  was  divided  into 
subcategones,  using  US  Department  of 
Corrunerce  data  sources  for  the  nursing  home 
industry  Relationships  from  the  1992  Input- 
Output  Tables  were  used  to  allocate  the  "all 
other  '  cost  categor\' 

Below  we  descritw  the  source  of  the  six 
main  category  weights  and  their 
subcategories  in  the  1992-based  market 
basket 

•  Wages  and  Salaries:  The  wages  and 
salaries  cost  category  is  one  of  the  six  base 
weights  derived  from  using  1992  SNF 
Medicare  Cost  Repwrts. 

•  Employee  Benefits:  The  ratio  used  in  the 
employee  benefits  cost  category  is  derived 
from  1993  SNF  Medicare  cost  reports  The 
1993  cost  reports  contained  information  from 
which  to  derive  the  ratio  of  employee 
benefits  to  wages  and  salaries  that  was  not 
available  in  the  1992  SNF  cost  reports. 

•  Pharmaceuticals  The  ratio  used  in  the 
pharmaceuticals  cost  category  was  derived 
from  1993  SNF  Medicare  cost  reports.  The 
1993  cost  reports  contained  information  from 
which  to  derive  the  ratio  of  pharmaceuticals 
costs  to  that  cost  that  was  not  available  in  the 
1992  cost  reports. 

•  Capital-related:  The  weight  for  the 
overall  capital-related  expenses  cost  category 
was  derived  using  1992  SNF  Medicare  Cost 
Reports.  The  subcategory  and  vintage  weights 
within  the  overall  capital-related  expenses 
were  derived  using  additional  data  sources. 
The  methodology  for  deriving  these  weights 
is  described  below. 

In  determining  the  subcategory  weights,  we 
used  a  combination  of  information  from  the 
1992  and  1993  SNF  Medicare  Cost  Reports, 
the  1992  Census  Asset  and  Expenditure 
Survey,  and  the  1992  hospital  Medicare  Cost 
Reports.  We  estimated  the  depreciation 
expense  share  of  capital-related  expienses, 
including  the  distribution  between  building 
and  fixed  equipment  and  movable 
equipment,  from  the  1992  Asset  and 
Expienditure  Survey  Depreciation  expienses 
cannot  be  disaggregated  from  the  Medicare 
Cost  Reports  due  to  multiple  reporting 
methods.  From  these  calculations, 
depreciation  expanses,  not  including 
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depreciation  expenses  implicit  from  leases, 
were  estimated  to  be  50  7  percent  of  total 
capital-related  expenditures  in  1992 

The  interest  expense  share  of  capital- 
related  expenses  was  derived  from  a  special 
file  of  the  IQg.'i  SNF  Medicare  Cost  RefX)rts 
Interest  expanses  are  not  identifiable  in  the 
1992  SNF  Medicare  Cxist  Reports  and  not 
repwrted  in  the  1992  Asset  and  Expenditure 
Survey  We  detemiined  the  split  between  for- 
profit  interest  expense  and  noitor  profit 
interest  expense  based  on  the  distnbution  of 
long-term  debt  outstanding  bv  tyf)e  of  S.N'F 
(for-profit  or  not-for-pmfit)  from  the  1992 
SNF  Medicare  Cost  Repwrts  Interest  expense, 
not  including  interest  exp)enses  from  leases, 
was  estimated  to  tie  27  3  percent  of  total 
capital-related  expenditures  in  1992 

A  small  categorv.  other  capital-related 
exrwiises  (insurance,  taxes,  other),  was 
calculated  usi.ig  a  ratio  from  the  1992 
hospital  Medicare  Cost  Reports  We 
determined  the  ratio  of  other  capital-related 
expenses  to  book  values  for  hospital 


depreciable  assets  bv  type  of  hospital  control 
(for-profit,  not-for-profit  and  government) 
from  the  1992  hospital  Medicare  Cost 
Reports  We  then  applied  this  ratio  by  typ)e 
of  S,\F  control  to  the  bixik  values  of  SNF 
depreciable  assets  from  the  1992  SNF 
Medicare  Qjst  Reports  to  determine  other 
capital-related  expenses  for  S.NFs  This 
methodology  assumes  that  bv  tvpe  of  control. 
hospitals  and  SNFs  have  the  same  propwrtion 
of  other  capital-related  exf>enses  to 
depreciable  assets  This  assumption  was 
necessary  since  other  capital-related 
exp>enses  not  including  leases  were  not 
directly  available  from  the  SNF  Medicare 
Cost  Reports  Other  capital-related  expjenses. 
not  including  other  capital-related  expanses 
implicit  from  leases,  we.'-e  estimated  to  be  4.5 
p)€rcent  of  total  capital-related  exp>enditures 
in  1992. 

Consistent  with  the  meihodoiogv  from  the 
hospital  PPS  capital  input  price  index  we 
calculated  lease  expenses  as  a  residual  by 
subtracting  depreciation,  interest,  and  other 


capital-related  expienses  from  total  capital- 
related  expenses  We  then  assumed  that 
roughly  10  p>ercent  of  lease  expanses  were 
overhead,  the  same  assumption  used  in  the 
hospital  PPS  capital  input  price  index,  and 
included  them  in  the  other  capital-related 
expiense  category.  The  remaining  90  p>ercent 
of  lease  expienses  were  distributed  across  the 
depreciation  (61.5  f)ercent  =  50.7/82.5). 
interest  (33.1  percent  =  27.3/82.5),  and  other 
capital-related  exp)enses  (5.4  percent  =  4.5/ 
82.5)  categories  using  the  shares  determined 
by  the  methodology  described  above.  The 
amount  of  lease  exp>enses  applied  to  the 
depreciation  subcategories,  building  and 
fixed  equipment  (93,9  p>ercent)  and  movable 
equipment  (6  1  p>ercent),  were  determined 
using  the  1992  Asset  and  Expenditure  Survey 
distribution  of  lease  expanses.  The  table 
below  shows  the  final  capital-related  exp>ense 
distribution,  includiixg  expanses  from  leases, 
in  the  SNF  PPS  market  basket: 


SMFo^ta^ 

r8i8t8d 
expenses* 


SNFcapilal- 

rslnted 
expenses** 


Total  „.. 

Depreciation  

Buikl»r>g  and  Fwed  

Equipment 

Movatjte  Equipment  

Interest  

Other  caprta^-reiateo  expense 


100.0 
60.5 
42.1 

18.4 

32.6 

6.9 


9.8 
5.9 
4.1 

1.8 

0.7 


*  As  a  percem  o(  totai  caprta^-related  expenses 
**  As  percent  of  totai  SNF  expenses 


As  explained  in  the  Rebasing  and  Revising 
the  SNF  market  basket  section  of  the 
preamble  the  HCF.*l  methodology  for 
determining  the  price  change  of  capital- 
related  exp)enses  accounts  for  the  vintage 
nature  of  capital,  which  is  the  acquisition 
and  use  of  capital  over  tune  In  order  to 
capture  this  vintage  nature,  the  price  proxies 
must  be  vintage- weighted  The  determination 
of  these  vintage  weights  cxicurs  in  two  steps 
First,  we  must  determine  the  exf)ected  life  oi 
capital  and  debt  instruments  in  S.NFs 
Second,  we  must  identify  the  propxjrtion  of 
expenditures  within  a  cost  category  that  are 
attributable  to  each  year  over  the  life  of 
capital  assets  in  that  category   or  the  vintage 
weights  Each  of  these  steps  is  explained  in 
detail  below 

The  expected  life  of  capital  must  be 
determined  for  both  building  and  fixed 
equipment  and  movable  equipment  The 
expected  life  for  each  of  these  cost  i^ategories 
is  determined  by  dividing  end  of  vear  bcwk 
value  amounts  bv  annual  depreciation 
expenses  for  SNFs  from  the  1992  Asset  and 
Expenditure  Survev  This  calculation 
produced  an  expected  life  of  23  years  for 
building  and  fixed  equipment  and  10  years 
for  movable  equipment    Implicit  in  this 
calculation  is  the  assumption  that  all  book 
values  are  currently  depreciable  In  the 
absence  of  data  on  capital  debt  instruments 
held  by  SNFs.  the  expected  life  of  capital 
debt  instruments  is  assumed  to  be  22  years 
for  both  for-profit  and  not-for-profit  debt 


instruments,  the  same  as  for  the  hospital  PPS 

capita!  input  pnce  index 

Given  the  exp»ected  life  of  i  apital  and  debt 
instruments  as  determined  fn>m  the 
methodology  above,  we  must  determine  the 
proportion  of  capital  expenditures 
attributable  to  each  year  of  the  expected  life 
by  cost  category  These  propK»r1ions  represent 
the  vintage  weights   We  wfere  not  able  to  find 
historical  time-senes  of  capital  expenditures 
bv  SNFs  Therefore,  we  a  p  pro  xi. ma  ted  the 
capital  exp)endit'ire  patterns  of  SNFs  over 
time  using  alternative  SNF  data  sources.  For 
building  and  fixed  equipment  we  used  the 
stock  of  beds  in  nursing  homes  from  the 
HCFA's  National  Health  .Accounts  for  1962 
through  1991   We  then  used  the  change  in 
the  stock  of  beds  each  vear  to  approximate 
building  and  fixed  equipment  punr.hases  for 
that  vear  This  procedure  assumes  that  bed 
growth  reflects  the  growth  m  capital-related 
costs  in  SNFs  for  building  and  fixed 
equipment  We  believe  this  assu.mption  is 
reasonable  since  the  number  of  beds  reflects 
the  size  of  the  S.NF,  and  as  the  SNF  adds 
beds.  It  also  adds  fixed  capital 

For  movable  equipment   we  used  available 
SNF  data  to  capture  the  changes  in  intensiry 
of  SNF  services  that  would  cause  SNFs  to 
purchase  movable  equipment  We  estimated 
the  change  in  intensity  as  the  trend  in  the 
ratio  of  non-therapv  ancillarv  costs  to  routine 
costs  frxjm  the  1989  through  1993  SNF 
Medicare  Cost  Reports  We  estimated  this 
ratio  for  1962  through  1988  using  regression 
analysis.  The  lime  series  of  non-therapy 


ancillary  costs  to  routine  costs  for  SNFs 
measures  changes  in  intensity  in  SNF 
services,  which  are  assumed  to  be  associated 
with  movable  equipment  purchase  patterns. 
The  assumption  here  is  that  as  non-therapy 
ancillary  costs  increase  compMired  with 
routme  costs,  the  SNF  caseload  is  more 
complex  and  would  require  more  movable 
equipment.  Again,  the  lack  of  direct  movable 
equipment  purchase  date  for  SNFs  over  lime 
required  us  to  use  alternative  SNF  data 
sources.  The  resulting  two  time  senes, 
determined  from  beds  and  the  ratio  of  non- 
therapy  ancillary  to  routine  costs,  reflect  real 
capital  purchases  of  building  and  fixed 
equipment  and  movable  equipment  over 
time.  resp)ectively. 

To  obtain  nominal  purchases,  which  are 
used  to  determine  the  vintage  weights  for 
interest,  we  converted  the  two  real  capital 
purchase  senes  from  1963  through  1991 
determined  above  to  nominal  capital 
purchase  series  using  their  resp>ective  price 
proxies  (Boeckh  institutional  construction 
index  and  PPI  for  machinery  and  equipment). 
We  then  combined  the  two  nominal  series 
into  one  nominal  capital  prarchase  series  ft>r 
1963  through  1991   Nominal  capital 
purchases  are  needed  for  interest  vintage 
weights  to  capture  the  value  of  the  debt 
instrument. 

Once  these  capital  purchase  time  series 
were  created  for  1963  through  1991.  we 
averaged  different  periods  to  obtain  an 
average  capital  purchase  pattern  over  time. 
For  building  and  fixed  equipment  we 


?r.n  1 


r.Mlnr.l   Rf-dstpr  'V-'     f' 


ni  /Tuesday.  Mav   ^?     lOOR'R-iles  and  Rpc':'Ti'^"'^ 


averaged  seven  23-year  periods,  for  movable 
equipment  we  averaged  twenty  10-year 
periods,  and  for  interest  we  averaged  eight 
22-year  periods.  The  vintage  weight  for  a 
given  year  is  calculated  by  dividing  the 
capital  purchase  amount  in  any  given  year  by 
the  total  amount  of  purchases  during  the 
expected  life  of  the  equipment  or  debt 


instrument.  For  example,  for  the  23-year 
period  of  1963  through  1985  for  building  and 
fixed  equipment,  the  vintage  weight  for  year 
1  is  calculated  by  dividing  the  real  annual 
capital  purchase  amount  of  building  and 
fixed  equipment  in  1963  into  the  total 
amount  of  real  annual  capital  purchases  of 
building  and  fixed  equipment  over  the  entire 


1963  through  1985  period.  We  performed  this 
calculation  for  each  year  in  the  23-year 
period,  and  for  each  of  the  seven  23-year 
periods.  We  then  calculated  an  average  of  the 
seven  23-year  periods.  The  resulting  vintage 
weights  for  each  of  these  cost  categories  are 
shown  in  Table  A-1  below: 


Appendix  Table  A-1— Vintage  Weights  for  SNF  PPS  Capital-Related  Price  Proxies 

Yaar 

Building  and 

fixed 
equipment 

Movable 
equipment 

Interest 

1                               

0.059 
0.078 
0086 
0.079 
0.074 
0.071 
0.073 
0.075 
0.064 
0.056 
0.052 
0.048 
0.041 
0.034 
0.026 
0.019 
0.017 
0.016 
0.013 
0.004 
0003 
0.005 
0.009 

0.089 
0.093 
0.096 
0.101 
0.104 
0.104 
0.104 
0.114 
0.101 
0.097 

0.038 

3                       

0046 
0.046 

4 . 

5                  „ 

0.047 
0.051 

0.064 

7                     „ 

0.060 

0064 

9 ~ 

10                    

0.062 
0055 

1 }                                                                  

0056 

12 

0.056 

13          

0.055 

14                                               

0.050 

15                                                  

0042 

17                          „. 

0044 

0039 

18                                       

0.036 

19                           „ 

0025 

Of)                        ,„,. 

-  0.027 

21                           „ 

0023 

22             

0.026 

23                                                       

Total 

1.000 

1.000 

1.000 

Sources:  1992  SNF  Medicare  Cost  Reports;  MCFA.  National  Health  Accounts. 


Note:  Totals  may  not  sum  to  1.000  due  to 
rounding. 

In  developing  the  capital-related  expenses 
portion  of  the  SNF  input  price  index,  we 
considered  numerous  alternatives  for 
developing  the  cost  category  and  vintage 
weights.  Our  analysis  showed  that  using  any 
of  these  alternatives  would  have  a  minimal 
impact  on  the  capital-related  expense  portion 
of  the  SNF  index.  Since  the  capital-related 


expense  share  of  the  total  SNF  market  basket 
is  just  9.777  piercent.  these  minimal 
differences  have  no  effect  on  the  total  SNF 
market  basket  piercent  change. 

We  compared  the^rice  change  in  the 
capital-related  expense  component  to 
changes  in  other  relevant  price  indexes  to 
evaluate  our  methodology  The  table  below 
shows  the  four-quarter  moving-average 
percent  change  in  the  SNF  PPS  capital- 


related  expense  component,  the  hospital  PPS 
capital  input  price  index,  the  Boeckh 
institutional  construction  index,  and  the  CPI- 
all  items  for  FY  1992  to  FY  1997  Since  the 
two  HCFA  capital  indexes  include  an 
adjustment  for  interest  rates  that  have  been 
declining  in  recent  years,  the  capital-related 
expense  component  of  the  SNF  PPS  market 
basket  appears  to  be  within  a  reasonable 
range  of  the  other  price  indexes. 


Appendix  Table  A-2— Percent  Change  in  HCFA  Capital-Related  Expense  Share  of  SNF  PPS  Input  Price 

Index  Compared  to  Other  Price  Indexes 


HCFA  capital-re- 
lated expense 
share  of  SNF 

PPS  inpot  pnce 
index 

HCFA  hospital 

PPS  caprtal  input 

pnce  index 

Boeckh  institu- 
tional construc- 
tion index 

CPI— 
all  rtems 

FY92  

FY93 

2.4 
2.0 
1.8 
1.8 
1.6 
1.4 

1.5 
1.1 
1.1 
1.3 
1.0 
0.9 

2.6 
2.4 
2.6 
3.1 
2.3 
2.4 

3.0 
3.0 

FY94    

2.6 

FY95  

FY96  

2.8 

2.8 

FY97  

2.7 

•  Contract  labor:  The  weight  for  the 
contract  labor  cost  category  was  derived 
using  1992  Medicare  Cost  Reports.  It  was 
then  distributed  among  the  wages  and 


salaries,  employee  benefits,  and  "all  other" 
cost  categories,  so  that  contract  costs  will 
have  the  same  price  proxies  as  direct  cost 
categories. 


•  All  Other:  Subcategory  weights  for  the 
All  Other  category  were  derived  using 
information  from  a  U.S.  Department  of 
Commerce  data  source.  The  1992  Input- 
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Output  Tables  were  used  to  appwrtion  aii 
other  costs  within  the  SNF  Medicare  Cost 
Reports. 

Ill   Price  Proxies  L'sed  To  Measure  Cost 
Category  Growth 

•  Wages  and  Salaries:  For  measuring  price 
growth  in  the  wages  and  salaries  cost 
comf»nent  of  the  1992-based  market  basket. 
the  percentage  change  in  the  EQ  for  wages 
and  salaries  for  private  nursing  homes  is 
used.  This  is  a  revision  from  the  1977-based 
market  basket,  in  which  the  .^HE  for  .\ursing 
and  Personal  Care  Facilities  was  used  to 
measure  the  piercentage  change  in  wages  and 
salaries.  The  ECI  for  wages  and  salaries  for 
private  nursing  homes  is  a  fixed-weight 
index  that  measures  the  rate  of  c  hange  in 
empiovee  wage  rates  per  hour  worked.  It 
.TiPdSurt>s  pure  prue  change  and  is  not 
affeited  bv  shifts  among  (xcupations   The 
previous  measure  ,AHE.  confounds  changes 
in  the  pmportion  of  different  rj<;cupations 
with  changes  m  earnings  levels  for  a  given 
ocrupiation 

•  Employee  Benef.ts  F'or  measuring  pnce 
growth  in  the  iy92-based  market  basket,  the 
piercentage  change  in  the  ECI  for  t)enefits  for 
private  nursing  homes  is  used   This  is  a 
revision  from  the  1977  based  market  bask.ei 
in  which  the  3E.A  Supplement  to  Wages  and 
Salaries  per  employee  (BLSj  was  used  to 
measure  this  compcjneni  The  EG  for  benefits 
(or  private  nursing  homes  is  also  a  fixed^ 
weight  index  that  measures  pure  pnce 
change  and  is  not  affected  by  shifts  in 
occupabon.  In  contrast  to  the  ECI,  the  BE.A 
Supplement  to  Wages  and  Salaries  per 
employee  (BLS)  is  not  spiecific  to  the  nursing 
home  industry  and  is  not  as  conceptually 
sound  for  our  pui-po'e 

•  All  Other  Expenses 

+  Nonmedical  professional  fees:  The  ECI 
for  compensation  for  Private  Industry 
Professional.  Technical,  and  Specialty 
Workers  is  used  to  measure  price  changes  in 
nonmedical  professional  fees  This  is  a 
revision  from  the  19^^  based  index  in  which 
the  cost  of  nonmedical  professional  fees  was 
not  Sf)eciricallv  measured 

+   Electricity:  For  measuring  pnce  change 
in  the  Electricity  cost  category,  the  PPI  for 
Commercial  Electric  Power  is  used  This  is  a 
revision  from  the  1977-based  index  in  which 
the  Implicit  Price  Deflator-Electricity  (PCEJ 
was  used. 


*  Fuels,  nonhighwav  For  measuring  pnce 
change  m  the  Fuels,  Nonhighway  cost 
categorv'.  the  PPI  for  Commercial  Natural  Gas 
is  used  This  is  a  revision  from  the  1977- 
based  market  basket  m  which  the  Implicit 
Pnce  Deflator  Fuel  Oil  (PCE)  and  the  Implicit 
Price  Deflator-Natural  Gas  (PCE)  were  used 
for  separate  cost  categories. 

+   Water  and  Sewerage  For  measuring 
price  change  m  the  Water  and  Sewerage  cost 
categorv.  the  CPi-l   iQinsumer  Price  Index 
for  A\\  L'rban  Cxmsumers)  for  Water  and 
Sewerage  is  used  The  same  price  proxy  was 
used  in  the  1977-based  index. 

■<•  Food-wholesale  purchases:  For 
measuring  price  change  in  the  Food- 
wholesale  purchases  cost  categors',  the  PPI 
for  Processed  F(K>ds  is  used  The  .same  price 
proxy  was  used  m  the  1977-based  index, 

->■   F(K>d-retail  purchases   For  measuring 
price  change  in  the  Food-retaii  purchases 
cost  categorv,  tne  CPl-L'  for  food  .Awav  From 
Home  is  us«d  This  is  a  change  from  ttie 
'19~7-based  index,  when  the  CPl-L  for  Food 
and  Beverages  was  used,  and  reflects  the  use 
of  contract  fofxi  service  by  some  SNFs. 

■t-  Pharmaceuticals  For  measuring  price 
change  in  the  Pharmaceuticals  cost  category, 
the  PPI  for  F^scnption  Drugs  is  used,  "nie 
same  price  proxv  was  used  for  this  cost 
categorv  in  the  1977-based  index. 

*  Chemicals  For  measuring  price  change 
in  the  Chemicals  cost  category,  the  PPI  iat 
Industrial  Chemicals  is  used.  This  is  a 
.division  from  the  1977-based  index,  in  which 
the  cost  of  chemicals  was  not  specifically 
measured- 

-*■  Rubber  and  Plastics:  For  measuring  price 
change  in  the  Rubber  and  Plastics  cost 
category,  the  PPI  for  Rubber  and  Plastic 
Prodfucts  is  used  This  too  is  a  revision  from 
the  1977-based  index,  in  which  the  cost  of 
rubber  and  plastic  products  was  not 
sfiecifically  measured. 

+  Paper  FYoducts  For  measuring  price 
change  in  the  Paper  FVoducts  cost  category, 
the  PPI  for  Converted  Paf>er  and  Paperboard 
is  used.  The  cost  of  paper  products  was  not 
specifically  measured  in  the  1977-based 
index. 

•f  Miscellaneou,'-  Products:  For  measuring 
price  change  in  the  .Miscellaneous  Products 
cost  category,  the  PPI  for  Finished  Goods  is 
used.  The  cost  of  miscellaneous  products  was 
not  specifically  measured  in  the  1977-based 
index 


+  Telephone  Services:  The  percentage 
change  in  the  price  of  Telephone  service  as 
measured  by  the  CPI-U  is  applied  to  this 
component.  This  is  a  revision  from  the  1977- 
based  index,  in  which  the  cost  of  telephone 
services  was  not  spiecifically  measured, 

+  Labor-intensive  Services:  For  measuring 
price  change  in  the  Labor-intensive  Services 
cost  category,  the  EQ  for  Compensation  for 
Private  Service  Occupations  is  used.  The  cost 
of  Labor-intensive  Services  was  not 
specifically  measured  in  the  1977-ba$ed 
index. 

■i-Non  Labor-intensive  Services:  For 
metsuring  price  change  in  the  Non  Labor- 
intensive  Services  cost  category,  the  CPI-U 
for  All  Items  is  used.  The  1977-ba9ed  index 
did  not  specifically  measure  the  cost  of  Non 
Labor-intensive  Services. 

•  Capital-related:  All  capital-related 
expense  categories  are  new  cost  categories  in 
the  revised  SNF  market  basket  The  price 
proxies  chosen  are  the  same  as  those  used  for 
the  hospital  PPS  capital  input  price  index 
desrnbed  in  the  August  30,  1996  Fadbral 
Register  161  FR  46326).  The  price  proxies  for 
!•,»  SS'    apital-related  exfjenses  are 
of^i  r,:>t'a  below: 

■••  Dep>reciation — Building  and  Fixed 
Equipment:  The  Boeckh  Institutional 
Construction  Index  for  unit  prices  of  fixed 
assets. 

■•■  Depreciation — Movable  Equipment:  The 
PPI  for  Machinery  and  Equipment. 

+  Interest — Government  and  Nonprofit 
SNFs:  The  Average  Yield  for  Municipal 
Bonds  from  the  Bond  Buyer  Index  of  20 
bonds.  HCFA  input  price  indexes,  including 
this  rebased  SNF  index,  are  concerned  with 
the  rate  of  change  in  the  price  proxy  and  not 
the  level  of  the  price  proxy.  While  SNFs  may 
£ace  different  interest  rate  levels  than 
hospitals,  the  rate  of  change  in  most  interest 
rates  is  not  significantly  different.  Our 
research  on  this  issue  regarding  hospitals  has 
beer  rrespr'ed  in  the  August  30,  1996 
Federal  Register  (61  FR  46201). 

+  Interest — For-profit  SNFs:  The  Average 
Yield  for  Moody's  AAA  Corporate  Bonds. 
Again,  the  rebased  SNF  index  focuses  on  the 
rate  of  change  in  this  interest  rate  and  not  the 
level  of  the  interest  rate. 

+  Other  Capital-related  Expenses:  The  CPI- 
U  for  Residential  Rent 


Appendix  Table  A-3- 


-A  Comparison  of  Price  Proxies  Used  ir  the  '992-Basea  ana  1977-BaseG  Swlted  Nursing 

Facility  Market  Baskets 


Cost 

category 


1992-t)ased 
pnce  proxy 


i977-t)ased 
price  proxy 


Wages  and  Salaries  

Emptoyee  Benefits  

Nonmedicai  arofessionai  'ees 


Elect  naty 
Fuels 


Water  anc  sewerage  

FocxJ — Wholesale  purchases 

Food — Retail  purchases  

Priarmaceuticais 


ECI   lof  Wages   and   Salaries  tor   Pnvate   Nu'smc 

Homes 
ECI  (or  Benefits  tor  Pnvate  Nursir>g  Hor-.es      _ 

ECI  for  Comp>ensation  lor  Private  Professional  and 
Technical  Workers  • 

PPI  for  Commercial  Electric  Power  

PPI  for  Commercial  Natural  Gas  „ 


CPI-U  (or  Water  ano  Sewerage  ., 

PPI— Processec  Foods    

CPI-U — Fooo  Away  From  Home 
PPI  tor  PrescriDtioo  Drugs  , 


AMF"~P'^'a'e  Nursjog  and  Personal  Care  Facilities 

Bt*  Sjxne''^'f"^'  T  A'ape?  ai"  sa^a- p'  ■■«■  worker 

;BuS, 
n/a 

ImDHCT  •^'ice  Ze';aio' — Electricity  (PCE) 

Impuot  Pnce  Defiaior— Fuel  Oil  (PCE)  and  Impidi 

Pnce  Deflator— Natural  Gas  (PCE) 
Cf*l-U  to'  Water  anc  Sewp's-pf 
PPI — P'o^f.ssec  f  cicxi^ 
CPl-U — Fcoa  anc  be^e'ages 
PPI — Prescripttor.  Drj^ 
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Appendix  Table  A-3— A  Comparison  ot  Pnce  Proxies  Used  in  the  1992-Based  and  1977-Based  Skilled  Nursing 

Facility  Market  Baskets— Continued 


Cost 
category 


Ctwmicals 

RutDber  and  plastics 

Paper  products 

Miscetarwous  products  . 

Teleptwoe  services  

Labor-intensive  services 


Noo  labor -intensive  servces  

Depreciation    Building   and   Fixed 

Equtpment 
Depreciation:  Movable  Equipment 
Interest:  Government  and  Nonprofit 

SNFs 

Interest   For-profit  SNFs    

Ottier  Caprtal-related  Expenses 


1992-based 
price  proxy 


PPI  lor  Industrial  Chemicals  

PPI  for  Rut)ber  and  Plastic  Products  

PPI  tor  Converted  Paper  af>d  PapertXMrd  

PPI  for  Finished  Goods 

CPI-U  for  Telephone  Services  

ECl  for  Compensation  lor  Private  Service  Occupa- 
tions 

CPI-U  for  All  Items  

Boeckf)  Institutional  Construction  Index 


PPI  for  Machinery  and  Equipment  

Average  Yield  Municipal  Bonds  (Bond  Buyer  Index- 
20  bonds) 

Average  Yield  Moody's  AAA  Bonds  

CPI-U  for  Residential  Rent 


n/a 
n/a 
rVa 
rVa 

n/a 

n/a 

rVa 
iVa 

n/a 

n/a 

rVa 
n/a 
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DEPARTMENT  OF  HEALTH  AND 
HMMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  410,  412.  413,  415.  and 
485 

[HCFA-1878-F.  formerly  BPO-878] 

RtN  003a-AHS5 

Medicare  Program;  Changes  to  the 

Hospital  Inpatient  Prospective 

u  I  rr^.r^f  Systems  and  Fis.   r  v..ar  1998 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  rule. 

SUiMARY:  This  Hnal  rule  responds  to 
public  comments  received  on  those 
portions  of  a  final  rule  with  comment 
period  published  in  the  Federal 
Register  on  August  29.  1997,  that 
revised  the  Medicare  hospital  inpatient 
prospective  payment  systems  for 
operating  costs  and  capital-related  costs 
to  implement  necessary  changes 
resulting  from  the  Balanced  Budget  Act 
(BBA)  of  1997,  Public  Law  105-33.  This 
rule  also  addresses  public  comments  on 
other  BBA  changes  relating  to  cost 
limits  for  hospitals  and  hospital  units 
excluded  from  the  prospe<jtiye  payment 
systems  as  well  as  direct  graduate 
medical  education  payments  that  were 
included  in  the  August  29.  1997 
document.  Generally,  these  BBA 
changes  were  applicable  to  hospital 
discharges  occurring  on  or  after  October 
1, 1^97 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  lune  11.  1998 
FOA  FURTHER  INFORMATION  CONTACT: 
Nancy  Edwards.  (411))  786-4531. 

Operating  Prospective  Payment  and 

Wage  Index  Issues 
Tzvi  Hefter.  (410)  785-4487.  Capital 

Prospective  Payment.  Excluded 

Hospitals  Critical  Access  Hospitals. 

and  Graduate  Medical  Education 

Issues 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 


document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  FeHeral  R«»^ister 

ThisFedet.t,  K.<.;)st.t   iocument  is 
also  available  iroin  me  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  pubUc  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  bttp:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAJS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais.  then 
login  as  guest  (no  password  required). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  payment  for  the 
operating  costs  of  acute  care  hospital 
inpatient  stays  under  Medicare  Part  A 
(Hospital  Insurance)  is  based  on 
prospectively-set  rates.  Under  this 
system,  which  was  established  effective 
with  hospital  cost  reporting  periods 
beginning  on  or  after  October  1.  1983, 
Medicare  payment  for  hospital  inpatient 
operating  costs  is  made  at  a 
predetermined,  specific  rate  for  each 
hospital  discharge.  All  discharges  are 
classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs).  The 
regulations  governing  the  hospital 
inpatient  prospective  payment  system 
are  located  in  42  CFR  Part  412. 

As  required  by  section  1886(g)  of  the 
Act.  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1 . 
1991.  we  also  use  a  prospective 
payment  methodology  for  hospital 
inpatient  capital-related  costs.  Under 
the  capital-related  cost  methodology,  a 
predetermined  payment  amount  per 
discharge  is  made  for  Medicare 
inpatient  capital-related  costs. 

The  prospectively  set  rates  and 
methodologies  are  updated  armually  as 
required  by  law  or  as  new  legislation  is 
enacted. 

B  Summary  of  the  Provisions  of  the 
August  29.  1997  Final  Rule  with 
Comment  Period  Resulting  from  the 
Balanced  Budget  Act  of  1997 

On  August  29.  1997,  we  published  a 
final  rule  with  comment  period  in  the 
Federal  Register  (62  FR  45966)  setting 


forth  statutorily  required  changes  to  the 
Medicare  hospital  inpatient  prospective 
payment  systems  for  both  operating 
costs  and  capital-related  costs,  which 
were  effective  for  discharges  occurring 
on  or  after  October  1.  1997.  This  final 
rule  with  comment  period  followed  a 
proposed  rule  published  in  the  Federal 
Register  on  June  2.  1997  (62  FR  29902) 
that  set  forth  proposed  updates  and 
changes.  Following  issuance  of  the  June 
2.  1997  proposed  rule,  the  Balanced 
Budget  Act  (BBA)  of  1997,  Public  Law 
105-33,  was  enacted  on  August  5.  1997. 
This  new  law  made  major  changes  to 
the  hospital  prospective  payment 
systems,  effective  October  1.  1997. 
Therefore,  a  major  part  of  the  August  29, 
1997  final  rule  with  comment  period 
incorporated  changes  made  by  the  BBA. 
Because  the  BBA  was  enacted  after  we 
had  issued  the  June  2  proposed  rule  and 
because  most  of  the  BBA  changes  were 
effective  October  1,  1997.  we  issued  the 
August  29.  1997  document  as  a  final 
rule  with  comment  period. 

The  BBA  made  major  changes  that 
affected  Medicare  payments  for 
inpatient  hospital  services  under  the 
prospective  payment  systems,  and  the 
cost  limits  applicable  to  excluded 
hospitals  and  hospital  units  as  well  as 
payment  for  the  direct  costs  of  graduate 
medical  education.  The  provisions  of 
the  BBA  that  we  implemented  in  the 
August  29.  1997  final  rule  with 
comment  period  related  to  the 
following; 

•  The  nospital  operating  payment 
update  factor.  (Sections  4401(a)  and  (b)) 

•  The  hospital  capital  rate  reduction. 
(Section  4402) 

•  Reductions  in  payments  to 
disproportionate  share  hospitals. 
(Section  4403) 

•  Elimination  of  payment  of  indirect 
medical  education  (IME)  and 
disproportionate  share  adjustment  on 
outlier  payments.  (Section  4405) 

•  Base  payment  rate  to  Puerto  Rico 
hospitals.  (Section  4406) 

•  Special  reclassification  of  Stanly 
County,  North  Carolina  for  purposes  of 
the  prospective  payment  system. 
(Section  4408) 

•  New  guidelines  for  geographic 
reclassification  of  certain  hospitals  for 
Federal  fiscal  year  1998  and  subsequent 
fiscal  years.  (Sections  4409  and  4410(c)) 

•  Floor  on  area  wage  index.  (Sections 
4410(a)  and  (b)) 

•  Revision  of  the  IME  formula, 
limitations  on  full-time  equivalent 
residents,  and  payment  to  teaching 
hospitals  for  IME  costs  associated  with 
Medicare  managed  care  discharges 
(Sections  4621(a).  4621(b).  and  4622) 

•  Classification  of  rural  referral 
centers  (RRC)  for  FY  1998  and 
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subsequent  fiscal  years.  (Section 
4202(b)) 

•  Special  treatment  of  Medicare- 
dependent,  small  rural  hospitals 
(MDHs).  (Section  4204) 

•  Reinstatement  of  the  add-on 
payment  for  blood  clotting  factor  for 
inpatient  beneficiaries  with  hemophilia. 
(Section  4452) 

•  Counting  residents  for  direct 
graduate  medical  education.  (Section 
4623) 

•  Payments  to  managed  care  plans  for 
graduate  medical  education.  (Section 
4624) 

•  Payment  to  nonhospital  providers 
for  the  direct  costs  of  medical  education 
incurred  in  the  operation  of  an 
approved  medical  residency  training 
program.  (Section  4625) 

•  Payment  for  combined  medical 
residency  training  programs.  (Section 
4627) 

•  Payment  update  for  excluded 
hospitals  and  hospital  units.  (Section 
4411) 

•  Reductions  in  capital  pa\ment 
amounts  for  certain  excluded  hospitals 
and  hospital  units.  (Section  4412) 

•  Rebasing  target  amounts  for 
excluded  hospitals  (Section  4413) 

•  Cap  on  target  amounts  for  excluded 
hospitals  and  hospital  units  (psychiatric 
hospitals  and  units,  rehabilitation 
hospitals  and  units,  and  long-term  care 
hospitals)  for  FYs  1998  through  2002. 
(Section  4414) 

•  Bonus  and  relief  payments  to 
excluded  hospitals  and  hospital  units. 
(Section  4415) 

•  Change  in  payment  and  target 
amount  for  new  providers.  (Sections 
4416  and  4419) 

•  Treatment  of  certain  long-term  care 
hospitals.  (Sections  441^(a)  and  4417(b)) 

•  Exclusion  of  certain  cancer 
hospitals  from  the  prospective  pa\nien; 
system.  (Section  44181 

•  Establishment  of  a  new  "Medicare 
Ru.'-al  Hospital  Flexibility  Program"  to 
replace  the  existing  Essential  .Access 
Community  Hospital  Rural  Primary 
C:are  Hospital  (E.^CH'RPCH)  program 
that  operates  in  seven  States.  (Section 
4201) 

•  Beginning  with  the  FY  1999  update, 
a  change  in  the  publication  dates  for  the 
DRG  prospe<'tive  payment  rate 
methodology  and  the  recommended 
hospital  prospective  payment  updates 
as  a  proposed  rule  by  .April  1  and  as  a 
final  rule  bv  .August  1  of  each  vear 
(Section  4644(a)(1)  and  (b)(l!)^ 

As  a  conforming  change,  the  deadline 
for  applications  for  geographic 
reclassification  for  vears  beginning  with 
FY  2000  was  moved  from.  October  1  to 
September  1   Because  the  FY  1999 
applications  were  due  on  October  1 


1997,  we  shortened  the  deadlines  for 
decisionmaking  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB).  so  that  a  final  decision  for  all 
applications  is  made  by  Jime  15,  1998. 
(Section  4644(c)) 

II.  Summary  of  the  BB.\  Provisions  and 
Discussion  of  Public  Comments 

A.  General 

We  received  a  total  of  180  pieces  of 
correspondence  containing  public 
comments  on  the  BBA  changes 
addressed  in  the  .August  29.  1997  final 
rule  with  comment  period.  Below  we 
discuss  the  BB.A  provisions,  the  changes 
we  made  to  implement  these  provisions, 
the  public  comments  received  on  each 
provision,  and  our  response  to  the 
public  comments. 

B.  Hospital  Operating  Payment  Update 
Factor 

1.  General  Provision 

The  BBA  made  several  revisions  to 
the  applicable  percentage  change  (the 
update  factor)  to  the  Federal  rates  for 
prospective  payment  hospitals.  Section 
4401  (a){l}  of  the  BB.A  amended  section 
18B6(b)(3){B)(i)  of  the  Act  to  revise  the 
update  factors  for  the  Federal  rates  for 
inpatient  operating  costs  for  FYs  1998 
through  2002.  The  update  factor  for  FY 
1998  was  set  at  0  percent  for  hospitals 
in  ail  areas  For  FY'  1999,  the  update  for 
hospitals  m  all  areas  is  the  market 
basket  rate  of  increase  minus  1.9 
percentage  points.  For  FY  2000,  the 
update  for  all  areas  is  the  market  basket 
rate  of  increase  minus  1.8  percentage 
points.  For  FY  2001  and  FY  2002.  the 
update  for  all  areas  is  the  market  basket 
rate  of  increase  minus  1.1  p>ercentage 
points.  For  FY  2003  and  subsequent 
vears,  the  update  for  all  areas  is  the 
.market  basket  rate  of  increase. 

In  the  August  29  final  rule  with 
comment  period,  we  made  necessary 
changes  to  §  412.63  of  our  regulations. 

Commenf  One  commenter  asserted 
that  while  the  0  percent  update  of  the 
prospective  payment  rates  for  FY  1998 
is  consistent  with  the  requirements  of 
section  4401(a)(2)  of  the  BBA.  it  is 
inappropriate  given  circumstances  in 
the  real  world. 

Response  As  the  com.menter  noted 
HCF.A  IS  required  by  statute  to 
implement  the  0  percent  update  to  the 
prospective  payment  rates  for  FY  1998 
We  believe  that  the  0  percent  update  is 
appropriate  for  the  reasons  discussed  in 
both  our  update  recommendation  in  the 
lune  2  proposed  rule  (62  FR  30035)  and 
our  responses  to  comments  on  that 
recommendation  in  the  .August  29  final 
rule  with  comment  period  (62  FR 
46139). 


2.  Special  Update  tor  Certain 
Nonteaching,  Nondisproportionate 
Share  Hospitals  that  do  not  Qualify  as 
MDHs 

Section  4401(b)  of  the  BBA  provided 
a  temporary  special  payment  for  FYs 
1998  and  1999  for  certain  hospitals  that 
do  not  receive  any  additional  payment 
through  the  IME  or  DSH  adjustment  and 
do  not  meet  the  criteria  to  be  classified 
as  an  MDH.  As  set  forth  in  section 
4401(b)(2).  in  order  to  qualify  for  the 
special  payment,  a  hospital  must  be 
located  in  a  State  in  which  the  aggregate 
operating  prospective  payment  for 
hospitals  ihat  meet  the  special  payment 
criteria  (that  is.  non-IME.  non-DSH, 
non-MDH  hospitals)  is  less  than  the 
aggregate  allowable  operating  costs  of 
inpatient  hospital  services  (referred  to 
hereafter  as  a  negative  operating 
prospective  payment  margin)  for  those 
hospitals  for  their  cost  reporting  periods 
that  began  during  FY  1995.  hi  addition. 
a  hospital  must  have  a  negative 
operating  prospective  payment  margin 
during  the  cost  reporting  period  at  issue 
(beginning  in  FY  1998  or  1999). 

Under  the  provisions  of  section 
4401(b)(1).  for  these  hospitals,  the 
percentage  increase  otherwise 
applicable  to  the  standardized  amount 
for  FY  1998  was  increased  by  0.5 
percentage  points  and.  for  FY  1999,  the 
applicable  percentage  increase  will  be 
increased  by  0.3  percentage  points. 
Based  on  current  statutory  provisions, 
this  means  that  these  hospitals  will 
receive  an  update  of  0.5  percent  for  FY 
1 998  (the  update  for  all  other  hospitals 
is  0)  and,  for  FY  1999,  an  update  of  the 
market  basket  increase  minus  1.6 
percentage  points  (1.9  for  all  other 
hospitals).  Under  section  4401(b)(1).  in 
applying  these  updates,  the  increase 
provided  in  FY  1998  will  not  apply  in 
computing  the  update  for  FY  1999  and 
neither  update  will  afTect  the  updates 
provided  for  discharges  in  fiscal  years 
after  FY  1999. 

In  accordance  with  section  4401(b)(2) 
of  the  BBA,  in  determining  whether  a 
hospital  qualifies  for  the  sp>ecial 
payment  for  a  given  cost  reporting 
period  we  looked  first  at  statewide 
aggregate  data  for  non-IME,  non-DSH, 
non-MDH  hospitals  for  cost  reporting 
periods  beginning  during  FY  1995,  and 
second  at  hospital-specific 
characteristics  for  the  cost  reporting 
period  at  issue  to  determine  whether  the 
hospital  has  a  negative  operating 
prospective  payment  margin  for  that 
period,  and  whether  the  hospital 
received  IME  or  DSH  payments  or 
qualified  as  an  MDH  for  that  period. 
Using  the  latest  cost  reporting  data,  we 
identified  l^  States  that  met  the  criteria 
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set  forth  in  section  4401(b)t2):  Alaska. 
Connecticut,  Delaware.  Hawaii.  Illinois. 
Indiana,  Iowa,  Louisiana,  Maine, 
Missouri.  New  Hampshire.  New  jersey. 
Ohio.  Puerto  Rica,  Riiode  Island. 
Vermont,  and  Wisconsin.  The  fiscal 
intermediaries  will  make  interim 
payment  to  hospitals  in  these  17 
designated  Stales,  beginning  with 
discharges  occurring  on  or  after  October 
1,  1997,  based  on  the  higher 
standardized  amount  during  the  fiscal 
year.  However,  as  noted  above,  the  final 
decision  as  to  a  hospital's  qualification 
for  the  additional  payment  is 
determined  based  on  whether  the 
hospital  has  a  negative  operating 
prospective  payment  margin  during  its 
FY  1998  or  FY  1999  cost  reporting 
period  Therefore,  the  final 
determination  will  be  made  at  cost 
report  settlement. 

In  the  August  29  final  rule  with 
comment  period,  we  added  a  new 
§412.107  to  the  regulations  and  revised 
§412.90  to  implement  this  provision. 

Comment:  Two  hospital  associations 
commented  that  any  hospital  identified 
by  its  fiscal  intermediary  as  likely  to 
qualify  for  an  update  of  0.5  percentage 
points  under  the  temporary  special 
payment  provision  of  section  4401(b)  of 
the  BBA  should  be  given  the  option  of 
declining  the  higher  interim  payments. 
The  commenters  were  concerned  that 
some  hospitals  that  receive  the 
additional  money  on  an  interim  basis 
might  have  difficulty  paying  back  the 
funds  should  the  intermediary 
determine  at  cost  report  settlement  that 
the  hospital  does  not  qualify  for  the 
update. 

Response:  If  a  hospital  that  has  been 
identified  as  eligible  for  the  higher 
interim  payment  believes  that 
ultimately  it  may  not  Qualify  for  the 
higher  update  and  wishes  to  decline  the 
higher  interim  payments,  it  should 
notify  its  intermediary. 

C.  Hospital  Capital  Rate  Reduction 

Section  4402  of  the  BBA  amended 
section  1886(g)(1)(A)  of  the  Act  to 
require  that,  for  discharges  occurring  on 
or  after  October  1.  1997,  the  Secretary 
must  apply  the  budget  neutrality 
adjustment  factor  used  to  determine  the 
Federal  capital  f>ayment  rate  in  effect  on 
September  30,  1995  (as  described  in 
§412.352)  to  the  unadjusted  standard 
Federal  capital  payment  rate  (as 
described  in  §  412.308(c))  effective 
September  30,  1997.  and  the  unadjusted 
hospital-specific  rate  (as  described  in 
§  412.328(e)(1))  effective  September  30, 
1997.  For  discharges  occurring  on  or 
after  October  1,  1997,  and  before 
September  30,  2002.  the  Secretary  must 


reduce  the  same  rates  an  additional  2.1 
percent. 

The  budget  neutrality  adjustment 
factor  effective  September  30,  1995  was 
0.8432  (59  FR  45416).  which  is 
equivalent  to  a  15.68  percent  ((1.0- 
0.8432)  *  100)  reduction  in  the 
unadjusted  standard  Federal  capital 
payment  rate  and  the  unadjusted 
hospital-specific  rate  in  effect  on 
September  30.  1997.  The  additional  2.1 
percent  reduction  to  the  rates  reduces 
the  rates  in  effect  on  September  30.  1997 
by  a  total  of  17.78  percent.  The 
unadjusted  standard  Federal  rate  must 
be  distinguished  from  the  annual 
Federal  rate  actually  used  in  making 
payment  under  the  capital  PPS  system. 
The  unadjusted  standard  Federal  rate  is 
the  underlying  or  base  rate  used  to 
determine  the  Federal  rate  for  each 
Federal  fiscal  year  by  applying  the 
formula  described  in  §412. 308(c).  The 
annual  Federal  rate  is  the  result  of  that 
determination  process  in  §  412.308(c). 
In  accordance  with  the  broad  authority 
conferred  in  section  1886(g)  of  the  Act. 
to  implement  a  capital  prospective 
payment  system,  we  extended  the 
reduction  to  the  capital  rates  to  the 
Puerto  Rico  capital  rates  and 
incorporated  it  in  §  412.374(a). 

Under  the  statute,  the  additional  2.1 
percent  reduction  applies  to  discharges 
occurring  "before  September  30.  2002". 
This  provision  would  have  required  us 
to  calculate  special  rates  that  would  be 
in  effect  for  only  one  day.  Because  we 
believed  that  the  Congress  intended  to 
apply  the  reduction  to  discharges 
occurring  through  September  30.  2002. 
we  indicated  in  the  August  29  final  rule 
with  comment  period  that  we  plan  to 
seek  a  technical  correction  to  change  the 
date  that  the  2.1  percent  reduction 
expires  from  September  29,  2002,  to 
September  30,  2002.  Since  we  assumed 
this  technical  error  would  be  corrected, 
we  used  the  September  30,  2002 
expiration  date  in  our  regulations. 

When  we  restore  the  2.1  percent 
reduction  to  the  Federal  rate  after 
September  30,  2002,  we  plan  to  restore 
the  rate  to  the  level  that  it  would  have 
been  without  the  reduction.  We 
determined  the  adjustment  factor  for  FY 
1998  by  deducting  both  cuts  (0.1568  and 
0.021)  htjm  1  (1-0.1568-0.021 
=0.8222),  We  then  applied  0.8222  to  the 
unadjusted  standard  Federal  rate.  The 
adjustment  factor  to  restore  the  2.1 
percent  cut  would  be  the  adjustment 
without  the  2.1  percent  cut  (0.8432) 
divided  by  the  adjustment  with  the  2.1 
percent  cut  (0.8222).  (0.8432/ 
0.8222=1.02554).  To  restore  the  2.1 
percent  reduction,  we  will  apply 
1.02554  to  the  unadjusted  standard 
Federal  capital  payment  rate  in  setting 


rates  for  discharges  after  September  30, 
2002. 
Section  412.328(e)  of  the  regulations 

firovides  that  the  hospital-specific  rate 
or  each  fiscal  year  is  determined  by 
adjusting  the  previous  fiscal  year's 
hospital  specific  rate  by  the  hospital 
specific  rate  update  factor  and  the 
exceptions  payment  adjustment  factor. 
After  these  two  adjustments  are  applied, 
a  net  adjustment  to  the  rate  is 
determined.  The  previous  year's 
hospital  specific  rate  is  analogous  to  the 
standard  Federal  rate,  which  is  updated 
each  year  to  become  the  annual  Federal 
rate. 

When  the  2  1  percent  reduction  is 
restored,  most  hospitals  will  have 
completed  the  transition  to  a  fully 
prospective  payment  system  for  capital 
related  costs.  However,  new  hospitals 
might  be  eligible  for  hold  harmless 
payments  beyond  the  transition,  so  we 
may  need  to  continue  to  compute  a 
hospital  specific  rate.  If  we  need  to 
restore  the  2.1  percent  reduction  to  the 
hospital  specific  rates,  we  will  do  so  in 
a  manner  similar  to  that  described  above 
with  respect  to  the  unadjusted  standard 
Federal  capital  payment  rate. 

In  the  August  29  final  rule  with 
comment  period,  we  revised  two 
sections  of  the  capital  prosf)ective 
payment  system  rej^ulations  to 
implement  these  statutory'  requirements. 
Specifically,  we  revised  §§  412.308(c) 
and  412.328(e)  to  provide  for  the 
required  15.68  and  2.1  percent 
reduction  to  the  rates.  The  2.1  percent 
reduction  will  be  restored  after 
September  30.  2002. 

Comment:  One  commenter  noted  that 
as  a  result  of  the  high  capital  rate  paid 
in  FY  1997.  many  hold-harmless 
hospitals  switched  from  being  paid 
based  on  a  blend  of  their  old  and  new 
capital  to  being  paid  based  on  100 
percent  of  the  Federal  rate,  because  the 
Federal  rate  was  higher  than  their  old 
and  new  capital  payment  would  have 
been.  The  commenter  also  stated  that 
when  Congress  reduced  the  capital  rate  . 
as  part  of  the  provisions  of  the  BBA, 
many  hospitals'  payments  would  have 
been  higher  had  they  been  allowed  to 
return  to  their  previous  old  capital  and 
new  capital  payment  methodology.  The 
commenter  suggested  deleting  the 
requirement  at  §  412.344(b)  that  once  a 
hospital  is  paid  based  on  100  percent  of 
the  Federal  rate,  it  cannot  return  to 
payments  based  on  a  blend  of  its  old 
and  new  capital  costs  The  commenter 
also  noted  that  when  the  Federal  capital 
rate  was  reduced  under  the  provisions 
of  OBRA  1993.  fiscal  intermediaries 
were  given  specific  authority  to 
redetermine  each  hospital's  payment 
methodology. 


Federal  Register/ Vol.  63,  No.  91 /Tuesday.  May  12.  1998/Rules  and  Regulations  26321 


Response:  In  section  13501(a)(3)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Public  Law  l(),3-66).  Congress 
reduced  the  Federal  capital  rate  and  not 
the  hospital-specific  rate  Hospital 
payment  methodologv  redetermination'^ 
were  expressly  provided  for  in  that 
section  of  the  statute   However,  in  1997. 
when  Congress  reduced  both  the 
hospital-specific  rate  and  the  Federal 
capital  rate  as  part  of  the  BB.^.  hospital 
payment  methodologv  redeterminations 
were  not  provided  for  by  the  legislation 
and  we  do  not  believe  that  it  would  be 
appropriate  to  provide  for 
redeterminations  by  regulation   In 
addition,  we  do  not  believe  it  would  be 
appropriate  to  allow  hospitalsJo  return 
to  payment  based  on  their  ratio  of  old 
and  new  capital  once  the\  have  been 
paid  based  on  100  percent  of  the  Federal 
rate  We  are  in  the  seventh  year  of  the 
10  year  transition  to  a  fully  prospective 
c:apital  payment  system   Bv  October  1, 
2CKJ2.  all  hospitals  will  be  paid  based  on 
100  percjent  of  the  Federal  rate.  It  would 
not  be  appropriate  to  allow  hospitals  to 
return  to  cost-based  payment  this  point 
in  the  transition 

D.  Disproportionate  Share  Hospital 
(DSHI  Payments 

Section  4403(al  of  the  BBA  reduced 
the  payment  for  hospitals  that  treat  a 
disproportionately  large  number  of  low- 
income  patients.  The  payment  a 
hospital  would  otherwise  receive  under 
the  disproportionate  share  formula  is 
reduced  by  1  percent  for  FY  1998,  2 
percent  for  FY  1999.  3  percent  for  FY 
2000,  4  percent  for  FY  2001,  5  percent 
for  FY  2002.  and  0  percent  for  FY  2003 
and  each  subsequent  fiscal  year  In  the 
.\ugust  29  final  rule  with  comment 
penod.  we  added  a  new  paragraph  (e)  to 
§412.106  to  implement  this  provision. 

Comment:  One  commenter  asked  that 
we  clarify'  the  applicability  of  the 
provisions  of  section  4403(a)  of  the 
BBA.  which  relate  to  disproportionate 
share  operating  payments,  to  the 
prospective  payment  system  for  capital 
related  costs  Specifically,  the 
commenter  requested  that  we  verif>'  that 
the  phased-in  5  f)ercent  reduction  of 
operating  DSH  payments  does  not  apply 
to  capital  DSH  payments  The 
commenter  also  asked  us  to  codify  our 
decision  as  to  the  applicability  of  this 
provision  in  the  appropriate  section  of 
the  capital  regulations  governing  DSH 

Response:  The  commenter  is  correct. 
Section  4403  amended  section 
l«86fd)(5)(F)  of  the  Act  to  reduce  the 
amount  otherwise  payable  for  operating 
DSH  The  capital  DSH  adjustment  set 
forth  at  §412  320  references  the 
operating  DSH  definition  of  low  income 
patients  at  §  412.106(b)  and  uses  the 


definition  of  the  disproportionate 
patient  percentage  at  §  412.106(c)(2).  but 
section  4403  does  not  affect  capital  DSH 
payments.  In  response  to  the 
commenters  request  that  we  codify  in 
the  regulations  the  applicability  of  the 
BBA  operating  provisions  to  capital 
payments,  we  do  not  believe  that  it  is 
necessary  to  do  so.  The  capital 
regulations  that  are  affected  will  be 
automatically  included  bv  their 
reference  to  the  appropriate  section  of 
the  operating  regulations  The  capital 
regulations  that  are  not  affected 
(regarding  the  reduction  to  DSH 
payments  need  not  be  revised. 

E  Outlier  Payments 

Section  4405  of  the  BBA  amended 
sections  1886(d)(5)(B)(i){l)  and 
(d)(5)(F)(ii)(I)  of  the  Act  to  provide  that. 
in  determining  the  payment  for 
hospitals  that  receive  indirect  medical 
education  or  disproportionate  share 
payments,  the  IME  and  DSH  adiustment 
factors  are  appUed  only  to  the  base  DRG 
payment,  not  the  sum  of  the  base  DRG 
payment  and  any  cost  outlier  payments. 
effective  with  discharges  occurring  on 
or  after  October  1 ,  1997  The  same 
section  of  the  BBA  also  amended 
section  1886(d)(5)(A)(ir)  of  the  Act  to 
require  that  the  fixed  loss  cost  outlier 
threshold  is  based  on  the  sum  of  DRG 
payments  and  IME  and  DSH  payments 
for  purposes  of  comparing  costs  to 
payments  TherefcM-e,  in  the  August  29 
final  rule  with  comment  penod.  we 
revised  our  regulations  at  §  412.84(g)  to 
remove  the  provision  that  costs  be 
reduced  by  the  IME  and  DSH 
adjustment  factors  for  purposes  of 
companng  costs  to  payments  to 
determine  if  costs  exceed  the  fixed  loss 
cost  outlier  threshold,  as  well  as  to 
delete  §  412.80(c).  Conforming  changes 
were  made  to  §  412,105(al  (IME 
ad)uslment)  and  §412  106(aK2   :DSH 
adjustment)  We  also  made  a 
corresponding  change  to  the  c:apital  cost 
outlier  methodology  We  received  two 
comments  on  this  provision,  both  of 
which  concurred  with  HCFA's 
interpretation  of  section  4405  of  the 
BBA 

F  Payment  Rate  jar  Puerto  Rico 
Hospitals 

1   Operating  Payment  Rate 

Section  4406  of  the  BB.^  amended 
section  1886(d)(9)(AJ  of  the  Act  to  revise 
the  Puerto  Rico  and  national  shares  of 
the  Puerto  Rico  payment  rate.  Beginning 
with  discharges  occurring  on  or  after 
October  1.  1997.  the  Puerto  Rico 
payment  rate  will  be  a  blend  of  50 
percent  of  the  Puerto  Rico  standardized 
amount  and  .SO  percent  of  a  national 


standardized  amount  (compared  to  a 
blend  of  75  and  25  percent,  respectively, 
prior  to  enactment  of  the  BBA).  In  the 
August  29  final  rule  writh  comment 
period,  we  revised  §  412.204  of  the 
regulations  to  conform  with  this 
amendment. 

2.  Capital  Payment  Rate 

Under  the  broad  authority  of  section 
1886(g)  of  the  Act,  in  the  August  29 
final  rule  with  comment  period,  we 
revised  the  calculation  of  capital 
payments  to  Puerto  Rico  to  p>arallel  the 
change  that  was  made  in  the  calculation 
of  operating  payments  to  Puerto  Rico. 
Effective  October  1,  1997.  we  will  base 
capital  pajnments  to  hospitals  in  Puerto 
Rico  on  a  blend  of  50  p)ercent  of  the 
national  rate  and  50  percent  of  the 
Puerto  Rico-specific  rate  This  change 
will  increase  payments  to  Puerto  Rico 
hospitals  since  the  national  rate  is 
higher  than  the  Puerto  Rico  rate. 

We  did  not  receive  any  pubUc 
comments  on  either  of  these  provisions. 

G.  Special  County  Designation 

In  the  August  29  final  rule  v»rith 
comment  period,  the  Secretary 
exercised  the  authority  granted  to  her  by 
section  4408  of  the  BBA  to  include 
Stanly  County  in  the  Charlotte-Gastonia- 
Rock  Hill,  North  Carolina-South 
Carolina  MSA  for  purposes  of  the 
prospective  payment  system.  This 
change  was  reflected  in  the  final  wage 
index  included  in  that  document. 

We  did  not  receive  any  public 
comments  on  this  provision. 

H.  Changes  to  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 
Guidelines  and  Timeframes 

Various  provisions  of  the  BBA 
addressed  the  guidelines  the  MGCRB 
uses  to  reclassify  hospitals  to  other 
geographic  areas  as  well  as  the  timetable 
under  which  hospitals  must  submit 
applications  for  reclassification  and 
when  the  MGCRB  and  the  Secretary 
must  make  decisions  on  those 
applications. 

1.  Revised  Application  and  MGCRB 
Timeframes 

Prior  to  the  enactment  of  the  BBA,  a 
hospital  had  to  submit  an  application  to 
the  MGCRB  for  geographic 
reclassification  for  a  fiscal  year  by  the 
first  day  of  the  preceding  fiscal  year 
(that  is.  October  1.  1997  for 
reclassification  effective  in  FY  1999). 
The  MGCRB  had  180  days  to  make  a 
decision  on  that  apphcation  (no  later 
than  March  31  of  the  fiscal  year),  the 
hospital  nas  15  days  to  request  a  review 
01  that  decision  by  the  Administrator  of 
HCFA  (by  April  15),  and  the 
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Administrator  had  up  to  90  days  to 
issue  a  final  decision  (July  15)  The  Fuly 
IS  deadline  allowed  the  final 
geographic  reclassification  decisions  to 
be  incorporated  in  the  wage  index  and 
payment  rates  that  were  published  in 
the  final  rule  (on  or  about  September  1). 

Sections  4644(a)(1)  and  (b)(1)  of  the 
BBA  amended  section  1886(d)(6)  and  (e) 
of  the  Act  to  provide  that  the 
prospective  payment  system  final  rule 
setting  the  payment  rates  for  years 
begiruiing  with  FY  1999  must  be 
published  by  August  1.  Because  this 
change  in  publication  date  would 
conflict  with  the  timetable  for 
geographic  reclassification  decisions, 
section  4644(c)  of  the  BBA  amended 
section  l886(d){10)(C)(ii)  of  the  Act  to 
require  a  hospital,  beginning  with 
applications  filed  for  reclassification  for 
FY  2000.  to  submit  its  application  for 
reclassification  no  later  than  the  first 
day  of  the  month  preceding  the 
beginning  of  the  Federal  fiscal  year  (that 
is.  by  September  1)  Under  this 
timetable,  the  amount  of  time  the 
MGCRB  and  the  Administrator  have  to 
make  decisions  will  not  change  from  the 
existing  schedule 

In  addition,  because  applications  filed 
for  reclassification  effective  in  FY  1999 
were  not  due  until  October  I,  1997. 
section  4644(c)(2)  required  us  to  shorten 
the  deadlines  under  section 
1886(d)(10)(C)  of  the  Act  so  that  all  final 
decisions  on  MGCRB  applications  will 
be  completed  by  June  15.  1998. 

In  the  August  29  final  rule  with  . 
comment  period,  we  revised  §§412.256 
and  412.274  to  implement  the  change  in 
the  application  deadline. 

2.  Alternative  Wage  Index 
Reclassification  Guidelines  for 
Individual  Hospitals 

Effective  for  FY  1998  reclassification, 
sections  4409  and  4410  of  the  BBA 
required  the  Secretary  to  establish 
alternative  wage  index  guidelines  for 
geographic  reclassification  for  certain 
disproportionately  large  hospitals.  In 
the  case  of  a  hospital  that  is  owned  by 
a  municipality  and  that  was  reclassified 
■s  an  urban  hospital  for  FY  1996.  in 
calculating  the  hospital's  average  hourly 
wage  for  the  purposes  of  geographic 
reclassification  for  FY  1998  only, 
section  4410(c)  of  the  BBA  required  the 
exclusion  of  general  service  wages  and 
hours  of  personnel  associated  with  a 
skilled  nursing  facility  that  is  owned  by 
the  hospital  of  the  same  municipality 
and  that  is  physically  separated  from 
the  hospital  to  the  extent  that  such 
wages  and  hours  of  such  personnel  are 
not  shared  with  the  hospital  and  are 
separately  documented.  Because  the 
application  and  decisiomnaking 


processes  for  FY  1998  reclassification 
were  already  completed,  we  had  to 
provide  special  guidelines  for  hospitals 
to  apply  for  reclassification  under  these 
provisions  for  FY  1998. 

A  hospital  seeking  reclassification  for 
FY  1998  under  either  section  4409  or 
4410(c)  had  to  submit  its  application  to 
the  MGCRB  (7  copies)  by  September  15. 
1997,  If  the  MGCRB  rendered  a 
favorable  decision  on  a  hospital's 
application,  the  hospital  was 
reclassified  for  purposes  of  the  wage 
index  for  FY  1998  as  if  that  decision  had 
been  made  under  the  usual  guidelines 
and  timetable. 

We  also  extended  the  existing  appeal 
rights  for  decisions  on  requests  for 
reclassification  to  decisions  made  under 
sections  4409  and  4410.  Therefore,  for 
such  appeals,  in  the  August  29  final  rule 
with  comment  period,  we  incorporated 
the  existing  appeals  and  review  process 
(including  the  timetables  for  a  hospital 
to  request  review  and  for  the 
Administrator  to  complete  review)  even 
though  that  process  was  not  finalized 
until  after  the  beginning  of  the  fiscal 
year.  We  revised  the  regulations  at 
§  412.230(e)  to  implement  section  4409. 
However,  because  the  provision  of 
section  4410(c)  applied  for  only  one 
year,  we  did  not  revise  the  codified 
regulations  text  to  reflect  that  provision. 

3.  Reclassification  for  Rural  Referral 
Centers  and  the  Disproportionate  Share 
Adjustment 

Currently,  under  section 
1886(d)(10)(D)  of  the  Act.  rural  referral 
centers  (RRCs)  are  allowed  to  apply  to 
the  MGCRB  to  be  reclassified  for 
purposes  of  the  wage  index  adjustment. 
To  be  reclassified.  RRCs  must  meet  the 
following  criteria: 

•  The  nospital's  average  hourly  wage 
must  be  at  least  108  percent  of  the 
Statewide  rural  hourly  wage. 

•  The  hospital's  average  hourly  wage 
must  be  at  least  84  percent  of  the 
average  hourly  wage  of  the  target  urban 
area  to  which  the  RRC  is  applying. 

Section  4202  of  the  BBA  prohibits  the 
MGCRB  from  rejecting  a  hospital's 
request  for  reclassification  on  the  basis 
of  any  comparison  between  the 
hospital's  own  average  hourly  wage  and 
the  average  hourly  wage  of  hospitals  in 
the  area  in  which  the  hospital  is  located 
if  the  hospital  was  ever  classified  as  an 
RRC.  However,  RRCs  will  continue  to  be 
required  to  have  an  average  hourly  wage 
that  is  at  least  84  percent  of  the  average 
hourly  wage  of  the  target  urban  area  to 
which  the  RRC  is  applying.  In  addition, 
while  RRCs  do  not  have  to  meet  the 
proximity  requirements  for 
reclassification,  they  continue  to  be 
required  to  seek  reclassification  to  the 


nearest  urban  area.  In  the  August  29 
final  rule  with  comment  period,  we 
revised  §  412.230(a)(3)  to  implement 
this  provision. 

Section  4203  of  the  BBA  provided 
that,  for  a  limited  time,  a  rural  hospital 
may  apply  and  qualify  for 
reclassification  to  another  area  for 
purposes  of  disproportionate  share 
adjustment  payments  whether  or  not  the 
standardized  amount  is  the  same  for 
both  areas  For  30  months  after  the  date 
of  enactment  of  the  BBA.  the  MGCRB 
will  consider  the  application  under 
section  1886(d)(10)(C)(i)  of  the  Act  ft-om 
a  hospital  requesting  a  change  in  the 
hospital's  geographic  classification  for 
purposes  of  determining,  for  a  fiscal 
year,  eligibility  for  and  additional 
pavment  amounts  under  section 
1886(d)(5)(F)  of  the  Act.  The  MGCRB 
will  apply  the  guidelines  for 
standardized  amount  reclassification 
(§  412.230(d))  until  the  Secretary 
establishes  separate  guidelines. 
Therefore,  hospitals  seeking  such 
reclassification  for  FY  1999  must  have 
submitted  a  reclassification  application 
to  the  MGCRB  by  October  1.  1997. 
Decisions  based  on  these  applications 
will  be  effective  for  FY  1999  (beginning 
on  October  1.  1998).  Section  4203  of  the 
BBA  is  effective  for  the  30-month  period 
beginning  on  the  date  of  enactment. 
Accordingly,  hospitals  may  seek 
reclassification  for  purposes  of  DSH  for 
FY  1999.  FY  2000.  and  FY  2001   In  the 
August  29  final  rule  with  comment 
period,  we  revised  §412.230(a)(5)(ii)  of 
the  regulations  to  implement  this 
provision. 

Comment:  One  commenter  questioned 
the  effective  date  of  sections  4202  and 
4203  of  the  BBA.  which  exempt  RRCs 
from  the  108  percent  criterion  in 
applying  for  wage  index  reclassification 
and  allow  a  hospital  to  reclassify  to 
another  area  for  purposes  of  the 
disproportionate  share  adjustment  even 
if  the  standardized  amount  of  both  areas 
is  the  same,  respectively  The 
commenter  asserted  that  the  conference 
report  accompanying  the  statute  clearly 
states  that  the  effective  date  of  these 
provisions  is  "enactment"  of  the  BBA. 
that  is.  August  5,  1997.  Therefore,  the 
commenter  believes  that  hospitals 
should  have  been  allowed  to  apply  to 
the  MGCRB  and  reclassify  under  these 
provisions  for  FY  1998  reclassifications, 
which  were  effective  beginning  October 
1,  1997  The  August  29  final  rule  with 
comment  period  limited  the  effect  of 
these  provisions  to  reclassifications 
beginning  in  FY  1999. 

Hesponse  We  agree  that  the  provisions 
of  sections  4202  and  4203  of  the  BBA 
are  effective  August  5,  1997.  However, 
the  statutory  language  contains  no 
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directive  to  apply  these  provisions  to 
hospital  reclassifications  effective  for 
FY  19<?8  (e~ompare  sections  4409  and 
4410(c)  of  the  BBA,  both  of  which 
specifically  stated  that  their  provisions 
were  effective  for  FY  1998 
reclassifications)  Section  4202  amends 
section  1886(d)(10j(D)  ofthe  Act  to 
provide  that  the  MGCRB  'may  not  reject 
the  application"  of  a  hospital  on  the 
basis  of  a  compari.son  specified  in  the 
statute.  Accordingly,  if  the  MGCRB 
considers  an  application  on  or  after 
August  5,  1997,  it  will  not  reject  the 
application  on  the  basis  specified  in  the 
statute.  Section  4202  does  not  require 
the  MCrCRB  to  re-evaiuate  ar)plications 
that  the  MGCRB  rejected  before  August 
5. 1997 

Similarly,  section  4203  provides  that, 
for  the  30-month  period  beginning  on 
August  5,  1997.  the  MGCRB  "shall 
consider"  a  hospital's  application  for 
recla.ssification  for  purposes  of  DSH 
payments.  Accordingly,  if  a  hospital 
submits  an  application  to  be  reclassified 
for  purposes  of  DSH  on  or  after  August 
5.  1997.  the  MGCRB  will  consider  the 
application  Generally,  the  deadline  for 
FY  1998  reclassifications  was  October  1 
1996.  Section  4203,  unlike  other 
provisions  ofthe  BBA,  does  not  require 
the  MGCRB  to  y^nt  reclassifications  for 
FY  1998  notwithstanding  this  deadline. 

Thus,  hospitals  may  apply  for 
reclassification  under  the  provisions  of 
sertions  4202  and  4203  after  August  5. 
1997  The  first  such  applications  would 
be  those  for  FY  1999  reclassification 
beginning  on  October  1,  1998,  which 
were  due  bv  October  1 .  1997.  We  note 
that,  although  the  provisions  of  section 
4202  are  permanent,  .section  4203  is 
effective  for  30  months  and  applies  only 
to  those  reclassifications  effective  for  FY 
1999,  20CX),and  2001. 

/.  Floor  on  Area  Wage  Index 

.\s  provided  by  section  4410(a)  ofthe 
BfiA,  for  discharges  on  or  after  October 
1 .  1997,  the  area  wage  index  applicable 
to  any  hospital  that  is  not  located  in  a 
rural  area  may  not  be  less  than  the  area 
wage  index  applicable  to  hospitals 
located  in  rural  areas  in  the  State  in 
which  the  hospital  is  located.  For  FY 
1998.  this  change  affected  128  hospitals 
in  32  MSAs.  Furthermore,  this  wage 
index  floor  is  to  be  implemented  in  such 
a  manner  as  to  assure  that  aggregate 
prospective  payment  system  payments 
are  not  greater  or  less  than  those  which 
would  have  been  made  in  the  year  if 
this  section  did  not  apply. 

We  did  not  receive  any  public 
comments  on  this  provision. 


/  Indirect  Medical  Education  IIME) 
Adiustmen! 

1.  Operating  IME  Adjustment 

In  the  August  29  final  rule  with 
comment  period,  we  revised  our 
regulations  to  incorporate  the  provisions 
of  section  4fi21  of  the  BB.^.  which 
amended  section  1886(d)(S!(B)  ofthe 
Act  in  several  ways  First,  it  gradually 
reduces  the  current  level  of  the  IME 
adjustment  (approximately  a  7  7  percent 
increase  for  every  lU  percent  increase  in 
the  resident-to-bed  ratio)  over  the  next 
several  vears  according  to  the  following 
schedule:  7  0  percent  for  discharges 
during  FY  1998.  6  5  percent  daring  FY 
1999,  6  0  percent  during  FY  200(>.  and 
5  5  percent  during  FY  2001  and 
thereafter. 

Second,  section  4621  established 
certain  limits  both  on  the  full-time 
equivalent  (FTEj  number  of  residents 
counted  by  each  hospital  and  on  the 
resident-to-bed  ratio  Effective  for 
discharges  on  or  after  October  1,  1997. 
section  4621(b)(1)  added  a  new  section 
1886(d)(5)(B)(vj  to  the  Act  to  require 
that  a  hospital's  total  number  nf  resident 
FTEs  in  the  fields  of  allopathic  and 
osteopathic  medicine  may  not  exceed 
the  total  number  of  such  resident  FTEs 
counted  by  the  hospital  during  its  most 
recent  cost  reporting  period  ending  on 
or  before  December  31,  1996 
Furthermore,  section  1886(d)i5)(B)(vi)(I) 
provides  that  the  ratio  of  residents-to- 
beds  may  not  exceed  the  ratio  (.alculated 
during  the  pnor  cost  reporting  period 
(after  accounting  for  the  cap  on  the 
number  of  resident  FTEsi 

Third,  for  cost  reporting  periods 
beginning  on  or  after  Ortober  1,  1997, 
and  subject  to  the  new  limit  on  counting 
residents  described  above  las  well  as  the 
expansion  of  allowable  settings  to  off- 
site  services,  as  descnbed  below), 
section  1886(d)(5){B)(vi)(lI)  provides 
that  "the  total  number  of  full-time 
equivalent  residents  for  payment 
purposes  shall  equal  the  average  of  the 
actual  full-time  equivalent  resident 
count  for  the  cost  reporting  period  and 
the  preceding  two  cost  reporting 
penods  '■  For  the  first  cost  reporting 
period  beginning  on  or  after  f3ctober  1, 
1997,  this  provision  "shall  be  applied 
using  the  average  for  such  period  and 
the  preceding  cost  reporting  period." 
For  purposes  of  this  provision,  section 
1886{d)(5)(B)(vii)  requires  the  Set:retary 
to  make  appropriate  modifications  in 
the  event  of  a  cost  reporting  period 
other  than  12  months. 

With  respect  to  medical  residency 
training  programs  established  on  or  after 
lanuan  1,  1995.  section 
1886(d)(5)(B){viii)  provides  that  the 
Secretary  must  develop  rules  to  apply 


these  limits  to  such  new  programs, 
giving  special  consideration  to 
'■facilities  that  meet  the  needs  of 
underserved  areas,'  and  to  facilitate  the 
application  of  aggregate  limits  in  the 
case  of  affiliated  groups  (as  defined  by 
the  Secretary).  Finally.  "(t)he  Secretary 
may  require  any  entity  that  ojjerates  a 
medicaijesidency  training  program  .  .  . 
to  submit  to  the  Secretary  such 
additional  information  as  the  Secretary 
considers  necessary  to  carry  out  such 
(limits)."  We  revised  the  regulations  at 
§  413.86(g)(6)  to  comply  with  these 
directions  for  both  the  indirect  and 
direct  GME  FTE  counts. 

Finally,  section  4621(b)(2)  amended 
section  1886(d)(5)(B)(iv)  of  the  Act  to 
allow  all  the  time  spent  by  a  resident  in 
patient  care  activities  under  an 
approved  medical  residency  training 
program  at  an  entity  in  a  nonhospital 
setting  to  be  counted  towards  the 
determination  of  full-time  equivalency 
if  the  hospital  incurs  all,  or  substantially 
all.  of  the  costs  for  the  training  program 
in  the  setting.  Therefore,  in  the  August 
29  final  rule  with  conunent  period,  we 
revised  §  412. 105(g)(l)(ii)(C).  which 
allowed  hospitals  to  include  the  time 
residents  spent  in  patient  care  activities 
in  nonhospital  settings,  for  purposes  of 
IME.  The  eligibility  criteria  for  this 
provision  is  similar  to  a  provision 
regarding  direct  graduate  medical 
education  payments  at  section 
1886(h)(4)(E)  ofthe  Act.  and 
implemented  at  §413.86(f)(iii).  For  IME 
purposes,  we  intend  to  rely  upon  the 
same  criteria  as  are  applied  for  the 
direct  GME  to  identify  eligible 
situations  under  this  new  provision. 

In  the  August  29  final  rule  with 
comment  period  we  revised  §412.105 
to  reflect  these  changes,  and  issued 
instructions  to  fiscal  intermediaries  to 
implement  these  changes  prior  to 
October  1. 1997.  In  response  to  our 
discussion  of  the  changes  enacted  by  the 
BBA,  we  received  numerous  comments 
seeking  clarification  on  many  of  these 
issues. 

Comment:  Several  comm enters  noted 
a  discrepancy  in  the  preamble  of  the 
August  29  document  concerning  the 
elective  date  of  the  cap  on  allopathic 
and  osteopathic  FTEs:  In  the  preamble 
summary  of  the  BBA  changes  at  62  FR 
45968.  the  effective  date  ofthe 
provision  is  stated  as  "cost  reporting 
periods  beginning  on  or  after  October  1, 
1997."  In  the  full  discussion  of  the 
provision  in  the  preamble  at  62  FR 
46003,  the  provision  is  made  effective 
for  "discharges  on  or  after  October  1, 
1997." 

Response:  The  effective  date  for 
applying  the  cap  on  allopathic  and 
osteopathic  FTEs,  as  set  forth  in  section 
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1886(d)(5)(B)(v)  of  the  Act.  is  tor 
"discihaiyes  on  or  after  October  I. 
1997."  This  effet:tive  dale  citation  in  the 
preamble  summary  at  62  FR  45968  was 
a  typographic  error. 

Comment:  Commenters  noted  that  the 
requirements  set  forth  in  section 
1886(h)(4)(H)  of  the  Act  concerning 
special  rules  for  applying  the  FTE  limits 
(or  direct  graduate  medical  education 
for  new  programs  and  affiliated  groups 
also  apply  to  IME  payments.  The 
commenters  requested  that  they  be 
added  to  the  regulations  at  §  412.105. 

Response:  The  commenters  are 
correct.  Under  section 
1886(d)(5)(B)(viii)  of  the  Act.  as  added 
by  section  462l(b)(l|  of  the  BBA.  rules 
similar  to  the  rules  set  forth  at  section 
188R(h)(4)(H)  of  the  Act  apply  for 
purposes  of  implementing,  the  cap  on 
resident  Kits,  the  cap  on  the  resident- 
to-bed  ratio;  and  the  3-year  rolling 
average  resident  count.  We  are  revising 
§412.105(n(l)(vi)  and  (vii)  accordingly. 

The  count  of  residents  in  accordance 
with  the  rules  for  special  circumstances 
(new  programs  and  affiliated  groups) 
under  section  1886(d){5)(B)(viii)  of  the 
Act  is  described  in  sections  II. N. 3  and 
4  of  this  final  rule.  We  note  that  this 
section  of  the  Act  applies  only  to  the 
limits  set  forth  in  sections 
1886(d)(5)(B)(v)  and  (vi)  of  the  Act. 

Comment:  Several  commenters 
objected  to  our  interpretation  of  the 
language  of  section  1886(d)(5)(B)(vi)  of 
the  Act.  which  describes  the  cap  on  the 
resident-to-bed  ratio.  In  the  August  29 
final  rule  with  comment  period,  we 
stated  that  this  is  a  cap  on  the  total 
resident  FTE  count  including  dental  and 
podiatry  residents.  The  commenters 
believe  the  Congress  intended  that 
dental  and  podiatry  residents  should  be 
exempt  from  this  cap  in  addition  to 
their  exemption  from  the  cap 
established  for  resident  Kits.  In  support 
of  their  interpretation,  the  commenters 
noted  the  reference  to  the  FTE  cap  in 
establishing  the  cap  on  the  ratio  (section 
1886(d)(5)(B)(vi)  of  the  Act).  One 
commenter  stated  that  including  dental 
and  podiatry  residents  in  the  FTE 
calculation  before  applying  the  ratio  cap 
leads  to  a  nonsensical  result  since  the 
Congress  established  a  cap  on  allopathic 
and  osteopathic  residents  but  explicitly 
did  not  include  dental  and  podiatry 
residents  under  this  cap. 

Another  commenter  supported 
applying  the  cap  to  total  Kits, 
including  dentists  and  podiatrists.  This 
commenter  noted  that  the  ratio  could 
increase  after  a  one-year  lag  to  reflect 
additional  dental  or  podiatry  residents. 

Response:  Section  1886(d)(5)(B)(vi)  of 
the  Act.  as  amended  by  the  BBA, 
establishes  a  cap  on  the  value  of  "r." 


winch  is  defined  in  section 
1886{d)(5)(B)(ii)  of  the  Act  as  "Ihe  ratio 
of  the  hospital's  full-time  equivalent 
interns  and  residents  to  beds."  The  IME 
formula  defined  in  this  section  of  the 
Act  explicitly  includes  the  value  "r"  in 
the  IME  calculation.  Therefore,  'r'  has  a 
very  precise  and  significant  value. 

Section  1886(d)(5)(B)(v)  of  the  Act  (as 
amended)  states  that  "the  total  number 
of  full-time  equivalent  interns  and 
residents  in  the  fields  of  allopathic  and 
osteopathic  medicine"  may  not  exceed 
the  number  of  such  residents  in  either 
a  hospital  or  nonhospital  setting  with 
respect  to  the  hospital's  most  recent  cost 
reporting  period  ending  on  or  before 
December  31,  1996.  This  section  sets  a 
cap  on  a  subset  (allopathic  and 
osteopathic  medical  residents)  of  the 
total  number  of  residents.  The 
numerator  of  the  ratio  is  the  total 
number  of  residents  including  the  effect 
of  the  cap:  the  Congress  did  not  provide 
that  "r'  would  be  computed  using  only 
a  subset  of  residents.  In  fact,  one  could 
argue  that  under  such  an  interpretation, 
there  would  be  no  explicit  methodology 
in  the  Act  for  including  dental  and 
podiatry  residents  in  the  IME 
calculation.  The  reference  in  section 
1886(d)(5)(B)(vi)(I)  of  the  Act  to  "the 
limit  under  clause  (v)"  means  that  the 
numerator  includes  the  effect  of  the  cap 
on  allopathic  and  osteopathic  residents, 
not  that  the  numerator  is  limited  to 
those  residents.  Thus,  the  statutory 
language  requires  that  we  apply  the  cap 
on  the  ratio  af^er  including  all  residents, 
dental  and  podiatry  as  well  as  allopathic 
and  osteopathic,  in  the  calculation  of 
the  numerator. 

Comment:  Other  commenters  believe 
that  it  is  inappropriate  not  to  allow 
exceptions  to  the  ratio  cap  when 
hospitals  are  voluntarily  closing 
inpatient  beds.  In  addition,  commenters 
requested  that  the  cap  be  adjusted  to 
include  the  residents'  time  spent  in 
nonprovider  settings. 

Response:  Section  4621  of  the  BBA 
addresses  the  application  of  the  cap. 
specific  situations  where  special  rules 
are  appropriate,  and  the  allowance  of 
residents'  time  spent  in  nonprovider 
settings.  In  addition,  we  note  that  the 
ratio  could  increase  after  a  one- year 
delay  for  legitimate  changes  in  either 
the  numerator  or  the  denominator.  That 
is.  the  ratio  is  capped  based  on  its  value 
during  the  prior  cost  reporting  period. 
An  increase  in  the  ratio  thereby 
establishes  a  higher  cap  for  the 
following  cost  reporting  period. 

Comment:  One  commenter  requested 
clarification  of  the  term  "the  prior  cost 
reporting  period"  as  used  in  the 
preamble  of  the  final  rule  with  comment 
period  when  describing  the  application 


of  the  cap  on  the  ratio  of  resideiits-to- 
beds  (62  FR  46003). 

Response:  The  phrase  "prior  cost 
reporting  period  "  refers  to  the 
immediately  preceding  period.  A 
hospital's  cost  reporting  period 
beginning  July  1.  1998  would  have  its 
ratio  capped  at  the  value  of  its  ratio  for 
its  cost  reporting  period  ending  June  30, 
1998.  In  determining  a  hospital's 
resident-to-bed  ratio  for  a  cost  reporting 
period  that  begins  before  October  1, 
1997  (the  effective  date  of  the  cap  on 
allopathic  and  osteopathic  Kits)  and 
ends  after  that  date,  the  ratio  for  that 
f)eriod  will  reflect  a  prorated  resident 
FTE  count.  That  is.  the  numerator  is 
determined  through  averaging  the 
uncapped  and  capped  FTE  amounts 
based  on  the  number  of  months  in  the 
cost  reporting  period  before  and  after 
October  1.  1997.  This  FTE  count  will 
also  be  used  to  determine  the  rolling 
average  amount  for  subsequent  years. 

Comment:  Commenters  requested  an 
explanation  of  how  the  ratio  cap  would 
be  determined  under  the  special  rules 
implemented  pursuant  to  section 
1886(d)(5)(B)(viii)  of  the  Act  (that  is.  the 
new  program  and  affihated  group 
provisions). 

Response:  The  ratio  is  first 
determined  by  calculating  the  resident 
FTE  count  taking  into  account  all  of  the 
relevant  limitations  and  applicable 
rolling  averages,  and  the  denominator  in 
the  ratio  is  the  hospital's  available  bed 
count  during  the  current  cost  reporting 
period.  If  this  results  in  a  ratio  in  excess 
of  the  previous  cost  reporting  period's 
ratio,  the  hospital's  IME  adjustment  is 
based  on  the  ratio  from  the  previous 
cost  reporting  period. 

Special  rules  apply  for  the  special 
circumstances  at  section 
1886(d)(5)(B)(viii)  of  the  Act.  In  the 
event  that  the  application  of  section 
1886(d)(5)(B)(viii> results  in  a  higher 
resident-to-bed  ratio  for  a  hospital 
compared  to  its  most  recently 
completed  cost  reporting  period,  the 
special  rule  will  be  applicable  only  for 
the  portion  of  the  higher  ratio  due  to  the 
increase  in  residents.  In  such  instances, 
the  ratio  during  the  prior  cost  reporting 
period  is  similarly  applicable,  but  it  is 
adjusted  for  the  additional  residents 
allowed  by  the  sgecial  circumstances 
rule.  In  practice,  this  is  accomplished  by 
adding  the  additional  residents  to  the 
resident  Kit  count  used  in  the  prior 
cost  reporting  period's  resident-to-bed 
ratio.  It  should  be  noted  that  this 
adjustment  is  the  result  of  a  special  rule 
for  applying  the  cap  on  'r'  for  new 
programs  and  affiliated  groups  as  set 
forth  in  section  1886ld)(5)(B)(viii)  of  the 
Act.  Therefore,  no  adjustment  to  the 
ratio  is  made  for  an  increase  in  dental 
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or  podiatry  residents  during  the  cost 
reporting  period  in  which  an  increase 
occurs. 

In  the  case  of  recognized  affiliation 
arrangements,  each  hospital  will  be  paid 
on  the  basis  of  its  individual  rtisident- 
to-bed  ratio.  Under  such  an 
arrangement,  the  ratio  is  the  number  of 
residents  counted  bv  the  hospital  in 
accordance  with  the  special  FTE 
counting  rules  for  these  arrangements. 
over  the  hospital's  bed  count  during  the 
c  urrent  cost  reporting  period   As 
described  above,  the  ratio  may  increase 
during  a  particular  cost  reporting  period 
due  to  an  increase  in  the  number  of 
residents  allowed  under  the  special 
affiliation  arrangement   .^nv  such 
exemption  from  the  ratio  cap  will  be 
limited  to  the  increase  in  residents  and 
will  not  reflect  changes  in  hospital  bed 
size. 

Comment  Commenters  were 
concerned  about  the  language 
establishing  the  resident  FTE  cap 
(section  ia86{d)(5)(B)(v)  of  the  Act)  that 
the  number  of  allopathic  and 
osteopathic  residents  may  not  exceed 
"the  number  of  such  full-time 
equivalent  interns  and  residents  in  the 
hospital"  during  the  most  recent  cost 
reporting  period  ending  on  or  before 
December  31.  1996  The  commenters 
believed  that  this  disadvantages  the 
programs  that  have  already  been 
training  residents  in  nonprovider 
settings.  Commenters  suggested  that  we 
support  the  effort  to  delete  the  phrase 
"m  the  hospital"  from  this  section 

Response:  As  is  indicated  by  the 
comments,  residents  in  nonhospital 
settings  dunng  the  most  recent  cost 
reporting  period  ending  on  or  before 
December  31.  1996,  are  excluded  by  the 
Act  from  the  determination  of  the 
allopathic  and  osteopathic  cap 
Furthermore,  although  we  recognize 
that  many  of  these  arrangements  that 
were  in  existence  during  1996  reflected 
the  demand  for  more  pnmarv  care 
physicians,  we  would  note  that  the 
purpose  of  allowing  hospitals  to  count 
this  time  in  the  future  is  to  create  an 
incentive  for  even  more  primary  care 
training  In  that  regard,  hospitals  that 
had  previously  established  residency 
training  in  nonhospital  settings  did  so 
in  response  to  the  existing  incentives  at 
that  time. 

Comment:  Several  commenters 
suggested  that  the  reduction  m  the  IME 
adjustment  factor  (from  approximately  a 
7.7  percent  increase  for  every  10  pert.ent 
increase  in  the  ratio  of  residents  to  beds 
to  7.0  percent  for  discharges  during  FY 
1998.  and  gradually  reducing  further  for 
3  years  beyond  thatj  places  a 
disproportionate  share  of  the  cost- 


cutting  burden  on  teaching  hospitals, 

especially  academic  medical  centers. 

Response  The  reduction  to  the  IME 
adjustment  factor  is  set  forth  in  the 
statute.  However,  given  the  gradual 
reduction  m  the  factor  and  the  recent 
yer\  high  .Medicare  operating  margins 
for  teaching  hospitals  (especially  major 
teaching  hospitals),  we  disagree  that  the 
reductions  to  the  IME  adjustment 
unfairly  burden  these  hospitals.  We  note 
that  HCFA  and  the  Prospective  Payment 
.Assessment  Commission  (ProPAC)  have 
both  supported  a  reduction  in  the  EME 
adiustment  for  several  years  based  on 
our  analysis  of  the  indirect  effect  of 
graduate  medical  education  programs 
on  total  hospital  costs. 

2.  Capital  IME  .Adjustment 

Comment:  One  commenter  asked  us 
to  clarify  whether  the  following 
conclusions  are  correct  in  applying  the 
IME  provisions  of  the  BBA  to  the  capital 
prospective  payment  system 

(ij  The  cap  on  the  number  of 
residents  training  in  the  fields  of 
allopathic  and  osteopathic  medicine  for 
purpases  of  computing  the  operating 
IME  adjustment  does  pertain  to  the 
capital  IME  adjustment; 

(2)  The  rolling  average  resident  count 
for  purposes  of  computing  the  operating 
IME  adjustment  does  pertain  to  the 
capital  IME  adjustment;  and 

(3)  The  cap  on  the  ratio  of  mte-ms  and 
residents  to  beds  for  purposes  of 
computing  the  operating  IME 
adjustment  does  not  pertain  to  the  ratio 
of  interns  and  residents  to  the  average 
daily  census  for  purposes  of  computing 
the  capita!  IME  adjustment 

.As  with  the  DSH  provisions  the 
commenter  also  asked  us  to  codify  our 
policy  on  the  applicability  of  these 
operating  provisions  in  the  appropriate 
sections  of  the  capital  regulations 
governing  the  IME  adjustment. 

Response:  Cap  on  .Vu/nber  of 
Residents  in  Allopathic  and  Osteopathic 
Medicine — The  regulations  at  §  412.322 
describe  the  capita!  IME  adiustment. 
Section  412.322(a)(1)  provides  that  the 
hospital's  number  of  full-time 
equivalent  (FTE)  residents  is 
determined  in  accordance  with 
§412.105(0  of  the  operating  regulation. 
Since  the  BBA  provisions  affected 
§412.105(n(iyl  by  capping  the  number 
of  allopathic  and  osteopathic  interns 
and  residents  at  the  number  of  interns 
and  residents  reported  on  a  hospitals 
cost  report  for  the  period  ending 
December  31.  1996.  the  capital  LME 
intern  and  resident  count  for  allopathic 
and  osteopathic  residents  is  also  capped 
automatically 

Rolling  Average  Resident  Count — ^The 
BBA  provision  implementing  a  rolUng 


average  resident  count  (section  4623)  is 
also  included  in  §  412.105(f)  of  the 
operating  IME  regulations.  Since  the 
capital  IME  regulations  reference  the 
operating  IME  regulation  at  §412.105(n. 
the  capital  IME  FTE  count  is  affected  by 
the  rolling  average  resident  count  as 
well. 

Cap  on  Ratio  of  Interns  to  Beds — The 
cap  on  the  number  of  interns  and 
residents  to  beds  (section  4621)  does  not 
have  an  impact  on  the  capital  IME 
payments  because  we  use  the  ratio  of 
hospital  Kits  to  average  daily  census  to 
determine  the  capital  IME  adjustment 
factor. 

In  response  to  the  commenter's 
request  that  we  codify  in  the  regulations 
the  applicabiUty  of  these  BBA  operating 
IME  provisions  to  capital  payments,  we 
do  not  believe  that  it  is  necessary  to  do 
so.  The  capital  regulations  that  are 
affected  (regarding  the  cap  on  the 
number  of  residents  in  allopathic  and 
osteopathic  medicine,  and  the  rolling 
average  resident  count)  will  be 
automatically  included  by  their 
reference  to  the  appropriate  section  of 
tne  o[^>eranng  regulations  The  capital 
regulations  that  are  not  affected 
(regarding  the  cap  on  the  ratio  of  interns 
to  beds)  need  not  be  revised. 

It  has  come  to  our  attention  that  there 
has  also  been  some  question  raised 
about  the  applicabihty  of  sections  4001 
and  4622  of  the  BBA— Payment  to 
Hospitals  of  Indirect  Medical  Education 
Costs  for  Medicare-^Choice  Enrollees  to 
capital  IME  pa>Tnents.  Section  4001  of 
the  BBA  instructs  the  Secretary  to 
exclude  from  the  Medicare-^Choice 
capitation  rate  payment  adjustments  for 
the  indirect  costs  of  medical  education 
under  section  1886(d)(5)(B)  of  the  Act. 
Section  4622  of  the  BBA  provides  for 
payments  to  teaching  hospitals  for 
discharges  associated  wixix  Medicare 
managed  care  beneficiaries  for  portions 
of  cost  reporting  periods  beginning  on 
or  after  January  1.  1998. 

Section  4001  of  the  BBA  refers  only 
to  the  indirect  costs  of  medical 
education  as  defined  in  section 
1886(d)(5)(B)  of  the  Act.  This  section 
refers  to  opyerating  IME  payments  and 
not  capital  IME  payments,  which  were 
established  by  regulation.  Thus,  section 
4001  affects  only  operating  IME 
payments. 

A.'  Rural  Referral  Centers 

Based  on  section  1886(d)(5)(C)(i)  of 
the  Act  and  the  Conference  Committee 
Report  accompanying  Public  Law  98-21 
(the  original  legislation  implementing 
the  prospective  payment  system),  we 
established  qualifying  criteria  for 
referral  center  status  to  identify  those 
rural  hospitals  that,  because  of  bed  size. 
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a  large  number  of  complicated  cases,  a 
high  number  of  discharges,  or  a  large 
number  of  referrals  from  other  hospitals 
or  from  physicians  outside  the 
hospital's  service  area,  were  likely  to 
have  operating  costs  more  similar  to 
urban  hospitals  than  to  the  average 
smaller  community  hospitals.  The 
regulations  implementing  the  referral 
center  provision  are  codified  at  §  412.96. 

In  1984.  after  a  year's  experience  with 
the  referral  center  criteria,  we 
determined  that  once  approved  for  the 
referral  center  adjustment,  a  hospital 
would  retain  its  status  for  a  3-year 
period.  At  the  end  of  the  3-year  period, 
we  would  review  the  hospital's 
performance  to  determine  whether  it 
should  be  requaliTied  for  an  additional 
3-year  period.  The  requirement  for 
triennial  review  was  added  to  the 
regulations  in  1984  (§  412.96(f))  to  be 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1.  1987 
(the  end  of  the  first  3  years  of  the 
referral  center  adjustment)  However, 
since  then,  three  statutory  moratoria  on 
the  performance  of  the  triennial  reviews 
were  enacted  by  Congress.  When  the 
tirird  of  these  moratoria  expired  at  the 
end  of  cost  reporting  periods  that  began 
during  FY  1994.  we  implemented  the 
triennial  review  requirements  and  some 
hospitals  lost  their  referral  center  status. 
(See  the  September  1.  1993  final  rule  (58 
FR  46310)  for  a  detailed  explanation  of 
the  moratoria  and  the  implementation  of 
the  triennial  reviews.) 

Hospitals  could  lose  rural  referral 
center  status  m  other  ways.  With  the 
creation  of  the  MGCRB  and  a  hospital's 
ability,  beginnmg  in  FY  1992.  to  request 
that  it  be  reclassified  from  one 
geographic  location  to  another,  we 
stated  that  if  a  referral  center  was 
reclassified  to  an  urt>an  area  for 
purposes  of  the  standardized  amount,  it 
would,  in  most  instances,  be  voluntarily 
terminating  its  referral  center  status. 
(See  the  June  4.  1991  final  rule  with 
comment  period  (56  FR  25482).)  This 
was  true  because,  in  most  instances,  a 
hospital's  ability  to  qualify  as  a  "rural 
referral  center"  was  contingent  upon 
(among  other  criteria)  its  status  as  a 
rural  hospital. 

In  addition,  rural  referral  centers 
located  in  areas  that  were  redesignated 
as  urban  by  the  Office  of  Management 
and  Budget  (OMB)  lost  their  referral 
center  status.  These  hospitals  had 
qualified  for  referral  center  status  under 
criteria  applicable  only  to  hospitals 
located  in  rural  areas.  OMB's 
designation  of  the  areas  to  urban  status 
meant  that  such  hospitals  were  urban 
for  □//  purposes  and  thus  could  no 
longer  qualify  as  rural  referral  centers. 


Section  4202(b)(1)  of  the  BBA  states 
that. "Any  hospital  classified  as  a  rural 
referral  center  by  the  Secretary  ...  for 
fiscal  year  1991  shall  be  classified  as 
such  a  rural  referral  center  for  fiscal  year 
1998  and  each  subsequent  fiscal  year." 
Thus,  many  of  the  hospitals  that  lost 
their  referral  center  status  for  the 
reasons  listed  above  must  be  reinstated. 
For  the  purpose  of  implementing  this 
provision,  we  consider  that  a  hospital 
that  was  classified  as  a  referral  center 
for  any  day  during  FY  1991  (October  1. 
1990  through  September  30.  1991) 
meets  the  reinstatement  criterion. 

In  the  August  29  final  rule  with 
comment  period,  we  reinstated  rural 
referral  center  status  for  all  hospitals 
that  lost  the  status  due  to  triennial 
review  or  MGCRB  reclassification 
regardless  of  whether  it  was  classified  as 
an  RRC  during  FY  1991.  We  did  not 
reinstate  rural  referral  center  status  to 
hospitals  in  areas  redesignated  as  urban 
by  OMB  because  they  are  no  longer 
rural  hospitals.  We  also  did  not 
reinstate  the  status  of  the  six  hospitals 
that  voluntarily  requested  termination 
of  their  RRC  status.  However,  we  would 
allow  any  of  these  six  hospitals  to 
requalify  if  they  so  desire. 

In  addition,  we  terminated  the 
requirement  for  triennial  reviews  of 
referral  center  status.  Thus.  §§  412.96(f) 
and  (g)  (1)  and  (2)  were  deleted  in  the 
August  29  final  rule  with  comment 
period.  If  we  later  discover  some 
hospital  or  class  of  hospitals  that  we 
believe  should  not  be  allowed  to  retain 
referral  center  status  because  they  fail  to 
meet  some  basic  requirement  we  believe 
is  essential  to  receiving  this  special 
designation,  we  will  consider 
reinstating  some  type  of  annual  or 
periodic  qualifying  criteria. 

Finally,  we  eliminated  our  policy  that 
terminated  RRC  status  for  any  hospital 
that  is  reclassified  as  urban  by  the 
MGCRB. 

Comment:  One  commenter  expressed 
agreement  with  our  decision  to  reinstate 
hospitals  that  lost  their  RRC  status  as  a 
result  of  failure  to  meet  triennial  review 
requirements  or  due  to  MGCRB 
reclassification  to  an  urban  area  for 
purposes  of  the  standardized  amount. 
The  commenter  further  commended 
HCFA  for  terminating  triennial  reviews 
and  eliminating  the  policy  that  a 
hospital  loses  its  RRC  status  if  it  is 
reclassified  as  urban  by  the  MGCRB. 
However,  the  commenter  disagreed  with 
our  decision  to  not  restore  the  RRC 
status  of  hospitals  that  are  in  areas 
redesignated  as  urban  by  OMB.  The 
commenter  believes  that  this  policy 
unfairly  disadvantages  those  hospitals 
when  applying  for  reclassification  for 
the  wage  index.  That  is.  they  will  be 


unable  to  reclassify  under  the  s{>ecial 
provisions  of  section  1886(d)(10)(D)(iii) 
of  the  Act  as  amended  by  section 
4202(a)  of  the  BBA  if  they  meet  all 
requirements  except  the  108  percent 
rule. 

Response.  The  language  of  section 
4202(b)(1)  states  that  any  hospital 
classified  as  a  rural  referral  center  for 
FY  1991."   *   *   *   shall  be  classified  as 
such  a  rural  referral  center  for  fiscal  year 
1998  and  each  subsequent  year." 
(Emphasis  added.)  Hospitals  located  in 
areas  redesignated  as  urban  by  OMB  are 
no  longer  physically  located  in  a  rural 
area.  Designation  by  OMB  of  an  area  to 
urban  status  means  that  any  hospital 
located  in  that  area  becomes  urban  for 
all  purposes  and  thus  could  no  longer 
qualify  as  rural  referral  centers  In 
reinstating  referral  center  status,  section 
4202(b)  of  the  BBA  did  not  revise  the 
qualifying  criteria  for  these  hospitals. 
Thus,  we  believe  that  our  decision  to 
not  reinstate  hospitals  located  in  urban 
areas  as  rural  referral  centers  is 
appropriate. 

We  note,  however,  that  these 
hospitals  are  not  precluded  from  taking 
advantage  of  the  provisions  of  section 
1886{d)(10)(D)(iii)  of  the  Act.  which 
state  that  the  MGCRB  is  prohibited  from 
rejecting  a  hospital's  application  for 
reclassification  on  the  basis  of  any 
comparison  between  its  hourly  wage 
and  the  average  hourly  wage  of  the 
hospitals  in  the  area  in  which  the 
hospital  is  located  if  the  hospital  "has 
ever  been  classified  by  the  Secretary  as 
a  rural  referral  center."  (Emphasis 
added.)  This  means  that  the  hospital 
need  not  currently  be  classified  as  an 
RRC  in  order  to  take  advantage  of  this 
provision. 

L  Medicare-Dependent  Small.  Rural 
Hospitals 

Section  4204  of  the  BBA  amended 
section  1886(d)(5)(G)  of  the  Act  to 
reinstate  the  classification  of  Medicare- 
dependent,  small  rural  hospitals 
(MDHs)  for  cost  reporting  periods 
begirming  on  or  after  October  1.  1997 
and  before  October  1.  2001.  This 
category  of  hospitals  was  originally 
created  by  section  6003(f)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Public  Law  101-239).  enacted  on 
December  19.  1989,  which  added  a  new 
section  1886(d)(5)(G)  of  the  Act.  The 
statute  provides  that  the  special 
payment  for  MDHs  was  to  be  available 
for  cost  reporting  periods  beginning  on 
or  after  April  1.  1990  and  ending  on  or 
before  March  31.  1993.  Hospitals 
classified  as  MDHs  were  paid  using  the 
same  methodology  applicable  to  sole 
community  hospitals. 
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Section  13501le)(l)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(Public  Law  103-f>6),  enacted  on  .August 
10.  1993,  extended  the  MDH  provision 
through  discharges  occurring  before 
October  1,  1994  I'nder  this  revised 
provision,  after  the  hospital's  first  three 
12-month  cost  reporting  periods 
beginning  on  or  after  ,\pn!  1,  1990.  the 
additional  pavment  to  an  MDH  whose 
applicable  hospital-specific  rate 
exceeded  the  Federal  rate  was  limited  to 
50  percent  of  the  amount  by  which  that 
hospital-specific  rate  exceeded  the 
Federal  rate. 

In  reinstating  the  MDH  special 
payment  for  discharges  occurring  on  or 
after  October  1.  1997  and  before  October 
1,  2001.  section  4204  of  the  BB-\  did  not 
revise  either  the  qualifying  criteria  for 
these  hospitals  nor  the  most  recent 
payment  methodology.  Therefore,  the 
criteria  a  hospital  must  meet  m  order  to 
be  classified  as  an  MDH  are  the  same  as 
before.  Since  classification  as  an  MDH 
is  not  optional,  we  reinstated  all 
qualifyhig  hospitals  as  of  Ck:tober  1, 
1997. 

In  the  August  29  final  rule  with 
comment  period,  we  revised  §§  412.90 
and  412  108  to  reflect  the  reinstatement 
of  the  MDH  special  payment. 

Section  4204(a)(3)  of  the  BBA  permits 
those  hospitals  that  qualify  as  an  MDH 
and  that  applied  and  were  approved  for 
reclassification  to  a  large  urban  area  for 
purposes  of  receiving  the  large  urban 
rates  through  the  MGCRB  to  decline  that 
reclassification  for  FY  199H.  Normally, 
hospitals  approved  for  reclassification 
have  only  45  days  from  the  date  of  the 
proposed  rule  to  withdraw  their  request 
for  reclassification  However,  the  statute 
provides  that,  in  this  situation,  hospitals 
may  withdraw  their  request  for  FY  1998 
reclassification  to  a  large  urban  area  for 
purposes  of  the  standardized  amount. 
Any  hospital  that  does  not  requalify  for 
MDH  reinstatement  for  FY  1998  because 
of  a  reclassification  to  an  urban  area  by 
the  MGCRB  for  FY  1998  will  be  notified 
and  given  the  opportunity  to  decline 
that  reclassification 

Comment  Three  comirienters  support 
the  reinstatement  of  the  special  pavment 
for  MDHs.  However,  the  commenters 
recommended  that  HCFA  establish  a 
process  for  identifying  those  hospitals 
that  did  not  qualify  previously  but  now 
meet  the  criteria  for  classification  as  an 
MDH. 

Response:  Since  section  4204  of  the 
BBA  did  not  revise  the  criteria  for 
classification  as  an  MDH.  it  is  unlikely 
that  there  will  be  new  hospitals  that 
qualify  except  for  those  hospitals  that 
met  all  of  the  original  criteria  except  bed 
size. 


We  have  instructed  our  fiscal 
mtermedianes  to  review  their  records  to 
determine  if  there  are  any  hospitals  that 
did  not  meet  the  criteria  m  1994  and 
that  do  now.  for  example,  a  hospital  that 
had  more  than  100  beds  in  1994  and 
now  has  100  or  fewer  beds.  In  addition. 
as  discussed  in  the  .'\ugust  29,  1997 
final  rule  (62  FR  46000).  at  the  time  of 
a  hospital's  year-end  cost  report 
settlement,  the  fiscal  intermediary  will 
determine  if  the  hospital  met  the  criteria 
to  qualih"  as  an  MDH. 

.although  the  fiscal  intermediaries  are 
making  every  effort  to  identify  and 
notify  all  affected  hospitals,  any 
hospital  that  believes  it  meets  the 
criteria  for  MDH  status  but  has  not 
received  notification  should  contact  its 
fiscal  intermediary. 

M.  Reinstatement  of  the  Add-On 
Payment  for  Blood  Clotting  Factor  for 
Hemophilia  Inpatients 

Section  4452  of  the  BBA  amended 
section  6011(d)  of  Public  Law  101-239 
to  reinstate  the  add-on  payment  for  the 
costs  of  administering  blood  clotting 
factor  to  Medicare  tteneficiaries  who 
have  hemophilia  (which  was  previously 
in  effect  from  June  19.  1990  through 
September  30.  1994)  and  who  are 
hospital  inpatients  for  discharges 
occurring  on  or  after  October  1,  1997. 
The  payment  is  based  on  a 
predetermined  price  per  unit  of  clotting 
factor  multiplied  by  the  number  of  units 
provided. 

In  our  August  29.  1997  final  rule  with 
comment  period,  we  stated  that  we 
would  calculate  the  add-on  payment  for 
FY  1998  using  the  same  methodology 
we  have  used  in  the  past  (62  FR  46002). 
Thus,  we  established  a  price  per  unit  of 
clotting  factor  tiased  on  the  current  price 
Usting  available  from  the  1997  Drug 
Topics  Red  Book,  the  publication  of 
pharmaceutical  average  wholesale 
prices  (AWP)  We  set  separate  add-on 
amounts  for  the  following  clotting 
factors,  as  described  by  HCFA's 
Common  Procedure  Coding  System 
(HCPCS)  The  add-on  payment  amount 
for  each  HCPCS  code  is  based  on  the 
median  AWP  of  the  several  products 
available  in  that  category  of  factor. 
discounted  by  15  percent. 

Based  on  this  methodology,  we 
established  the  following  prices  per  unit 
of  factor  for  discharges  occurring  on  or 
after  October  1,1997: 

17190    Factor    VIII    (antihemophilic 

factor-human)  $0.76 

J7192  Factor  VUI  (antihemopWlic 
factor-recombinant)  100 

17194  Factor  IX  (complex)  0.32 

J7196  Other  hemophilia  clotting  fac- 
tors (e.g..  anti- inhibitors)  110 


In  the  August  29  final  rule  with 
comment  period,  we  solicited  comments 
on  the  appropriateness  of  the  add-on 

Kyment  amount  and  suggestions  for  the 
St  methodology  to  calculate  this 
amount. 

Comment:  We  received  five  comments 
on  this  issue.  The  commenters  indicated 
that  the  payment  add-ons  for  blood 
clotting  factors  were  appropriate  with 
the  exception  of  the  payment  amount 
under  HCPCS  code  17194.  Factor  IX 
(complex).  The  commenters  asserted 
that  "purified"  Factor  IX  products  (that 
is.  products  that  contained  Factor  IX 
only)  constituted  a  distinctly  different 
and  much  more  costly  group  of  products 
than  Factor  IX  (complex):  thus,  it  was 
inappropriate  to  group  all  "Factor  IX" 
products  together  under  one  HCPCS 
code.  They  recommended  that  HCFA 
either  allow  the  purified  Factor  IX 
products  to  be  billed  under  HCPCS  code 
17196  (Other  hemophiUa  clotting 
factors)  or  establish  a  separate  HCPCS 
code  (or  codes)  for  the  purified  Factor 
IX  products. 

Response:  We  agree  that  there  is  a 
need  for  further  distinctions  among  the 
Factor  IX  products.  TTierefore.  as 
suggested  by  the  commenters.  we  are 
establishing  the  following  two  new 
HCPCS  billing  codes  for  purified  Factor 
IX  products: 
Q0160    Factor    IX    (antihemophilic 

factor,  purified,  nonrecombinant)        SO. 93 
Q0161    Factor    IX    (antihemophilic 

factor,  purified,  recombinant)  100 

(Note  that  "Q-codes"  are  national  temporary 
HCPCS  codes  that  HCFA  establishes 
unilaterally.  We  will  request  approval  for 
permanent  HCPCS  codes  at  the  next  session 
of  the  national  HCPCS  panel.) 

We  will  issue  instructions  to 
Medicare  hospitals  and  fiscal 
intermediaries  stating  that  {jayment 
should  be  made  under  these  codes  for 
all  applicable  discharges  occurring  on  or 
after  the  effective  date  of  this  rule  (that 
is.  June  11. 1998).  As  discussed  in  the 
August  29  docimient.  payment  will  be 
made  for  blood  clotting  factor  only  if 
there  is  an  1CD-9-CM  diagnosis  code  for 
hemophilia  included  on  the  bill. 

N.  Counting  Residents  for  Direct 
Graduate  Medical  Education 

1.  Limit  on  the  Coimt  of  Residents 

Section  4623  of  the  BBA  added 
section  1886(h)(4)(F)  of  the  Act  to 
establish  a  limit  on  the  number  of 
allopathic  and  osteopathic  residents  that 
a  hospital  can  include  in  its  full  time 
equivalent  (FTE)  count  for  direct  GME 
payment.  Residents  in  dentistry  and 
podiatry  are  exempt  from  the  cap.  For 
cost  reporting  jjeriods  begirming  on  or 
after  October  1, 1997,  a  hospital's 
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unweighted  direct  medical  education 
FTE  count  may  not  exceed  the  hospital's 
unweighted  FTE  count  for  its  most 
recent  cost  reporting  period  ending  on 
or  before  December  31.  1996. 

Section  1886(h)(4)(H)(iii)  of  the  Act 
gives  the  Secretary  authority  to  collect 
whatever  data  are  necessary  to 
implement  this  provision.  Hospitals 
have  been  required  to  report  resident- 
specific  information  to  their  fiscal 
intermediaries  under  longstanding 
requirements  of  §  413.86.  and  we 
believe  it  is  possible  to  implement 
section  1886(h)(4)(F)  without  mandating 
significant  additional  reporting.  We 
expect  to  amend  the  Medicare  cost 
report  in  light  of  all  of  the  provisions  of 
the  BBA  addressing  indirect  and  direct 
GME  payments.  We  believe  that  the 
data,  for  the  most  recent  cost  reporting 
periods  ending  on  or  before  December 
31,  1996,  necessary  to  implement  the 
indirect  and  direct  GME  provisions  is 
already  available  to  fiscal  intermediaries 
through  the  intern  and  resident 
information  system. 

We  believe  the  hospital's  unweighted 
FTE  limit  for  its  most  recent  cost 
reporting  period  ending  on  or  before 
December  31.  1996  should  be  based  on 
a  12  month  cost  reporting  period.  If  the 
hospital's  most  recent  cost  reporting 
period  ending  on  or  before  December 
31,  1996  is  a  short  period  report,  the 
fiscal  intermediaries  shall  make 
adjustments  so  that  the  hospital's 
unweighted  FTE  limit  corresponds  to 
the  equivalent  of  a  12-month  cost 
reporting  period.  In  the  August  29  final 
rule  with  comment  period,  we  revised 
S  413  86(g)(4)  accordingly. 

Comment.  We  received  comments 
that  many  hospitals  received  approval 
from  the  Accreditation  Council  on 
Graduate  Medical  Education  (ACGME) 
to  expand  existing  medical  residency 
training  programs  prior  to  enactment  of 
the  BBA.  The  additional  residents 
associated  with  these  program 
expansions  may  not  have  been  included 
in  the  hospital's  most  recent  cost 
reporting  period  ending  on  or  before 
December  31,  1996.  Some  commenters 
felt  that  it  was  not  the  intent  of  the 
Congress  to  "unduly  burde'n  residency 
programs  and  hospitals  by  puttmg  into 
effect  regulations  which  retroactively 
punish  programs  attempting  to  expand." 
These  commenters  stated  that  even  if  it 
was  Congressional  intent  to  halt 
program  expansion,  programs  serving 
rural  and  rural  underserved  areas 
should  be  exempt.  Some  commenters 
urged  that  the  cap  be  adjusted  to  allow 
for  situations  where  documented 
expansion  plans  were  approved  by 
national  credentiahng  bodies  or  state 
regulatory  agencies  prior  to  August  5, 


1997,  or  where  hospitals  made 
commitmpnts  to  residents  for  the  1997/ 
1998  academic  year.  Other  commenters 
stated  that  HCFA  should  allow  all 
residents  training  before  August  5,  1997. 
to  be  included  in  hospital  FTE  caps. 
One  commenter  suggested  that  HCFA 
consider  the  number  of  approved  slots 
rather  than  the  actual  number  of 
residents  on  December  31,  1996.  for 
purposes  of  calculating  the  FTE  cap. 
This  commenter  did  not  believe  that 
Congress  intended  to  punish  well- 
established  programs  that  happened  to 
have  an  open  slot  on  a  particular  date, 
nor  to  force  programs  with  significant 
activity  in  the  training  of  rural 
physicians  to  reduce  their  number  of 
residency  slots.  Some  commenters 
recognized  that  the  statute  requires  the 
Secretary  to  establish  hospital  specific 
FTE  caps  from  the  hospitals'  most 
recent  cost  reporting  period  ending  on 
or  before  December  31,  1996,  even  in 
situations  where  hospitals  made 
commitments  to  training  additional 
residents  after  their  cost  reporting 
period  ending  during  1996  and  before 
the  enactment  of  the  BBA.  The 
commenters  urged  HCFA  to  recommend 
a  statutory  change  to  the  1996  cost 
report  year  provision  to  ameliorate  the 
retrospective  nature  of  this  provision. 

Response:  Under  sections 
1886(d)(5)(B)(v)  and  1886(h)(4)(F),  as 
amended  by  the  BBA,  the  number  of  a 
hospital's  residents  in  allopathic 
medicine  and  osteopathic  medicine  may 
not  exceed  the  number  of  such  residents 
for  the  hospital's  most  recent  cost 
reporting  period  ending  on  or  before 
December  31,  1996.  The  limit  applies  to 
discharges  occurring  on  or  after  October 
1,  1997.  for  indirect  medical  education 
and  to  cost  reporting  periods  beginning 
on  or  after  October  1.  1997,  for  direct 
GME.  Thus,  for  an  individual  hospital, 
the  amount  of  Medicare  payment  for 
direct  and  indirect  GME  is  limited  by 
the  number  of  residents  in  a  base  year 
specified  by  the  statute. 

Many  of  the  comments  we  received 
indicated  that  hospitals  made 
commitments  to  expand  existing 
residency  programs  between  their  most 
recent  cost  reporting  periods  ending  on 
or  before  December  31.  1996,  and  their 
first  cost  reporting  period  in  which  the 
caps  apply  As  a  result,  the  hospital  may 
have  more  residents  in  its  current  cost 
reporting  period  than  its  FTE  cap.  If  we 
adjusted  the  caps  for  these  hospitals  we 
would  effectively  give  them  a  base  year 
contrary  \q  the  one  specified  by  the 
statute.  

Similarly,  establishing  FTE  caps 
based  on  the  number  of  residents 
training  on  August  5.  1997  or  in  the 
1997-1998  program  year  would  be 


inconsistent  with  the  statutory  base 
year.  In  response  to  the  comment  that 
we  establish  FTE  caps  based  on 
approved  slots  rather  than  the  actual 
number  of  residents  in  training,  the 
statute  specifically  establishes  that  the 
cap  equals  the  number  of  allopathic  and 
osteopathic  FTE  residents  (before  the 
application  of  the  initial  residency 
period  weighting  factors)  in  the 
hospitals  most  recent  cost  reporting 
period  ending  on  or  before  Deceriibt^r 
31,  1996.  The  Conference  Report  for  the 
BBA  states  that  "the  conference 
agreement  provides  for  a  c  ap'  or  limit 
on  the  number  of  residents  that  may  be 
reimbursed  by  the  Secretary,  on  a 
national  and  a  facility  level." 

Section  lHH6(h)(5)(H)  states  that  the 
Secretary  shall  give  special 
consideration  to  facilities  that  meet  the 
needs  of  underserved  areas  but  only  in 
the  context  of  prescribing  rules  for 
medical  residency  training  programs 
created  on  or  after  |aauar\'  1.  1995. 
Thus,  we  disagree  with  these 
commenters  that  hospitals  that  meet  the 
needs  of  rural  underserved  areas  should 
be  exempt  from  the  FTE  caps 

Comment:  We  received  several 
comments  on  the  need  for  flexibility  in 
the  FTE  caps.  These  comments  stated 
that  an  institution-specific  cap  does  not 
allow  training  to  move  from  one 
hospital  to  another  even  if  those  sites 
become  undesirable.  One  commenter 
suggested  that  a  hospital's  h'l  K  resident 
count  should  be  allowed  to  increase  if 
the  residents  are  moved  from  another 
teaching  hospital  because  that  hospital 
no  longer  provides  a  desirable  training 
site.  Another  commenter  stated  that 
program  sponsors  are  responsible  for 
ensuring  that  residency  program  sites 
meet  accreditation  requirements,  and 
that  a  program  sponsor  is  required  to 
move  residency  slots  if  an  affiliated 
hospital  cannot  or  does  not  want  to 
continue  to  support  residency  program 
changes.  These  commenters  noted  that 
if  the  sponsor  of  a  residency  program 
moves  residents  from  one  hospital  to 
another,  the  receiving  hospital  will  not 
be  paid  for  those  residents  above  its  cap 
even  though  there  is  no  net  growth  in 
the  number  of  residents  These 
commenters  requested  that  the 
regulations  be  modified  to  allow  a 
hospital's  FTE  cap  to  increase  if  the 
residents  are  moved  from  one  teaching 
hospital  to  another  by  the  program 
sponsor  if  there  is  no  net  growth  in 
residency  slots.  One  comment  proposed 
setting  the  cap  at  the  number  of 
residents  included  in  an  institutions 
sponsored  programs  as  an  alternative  to 
the  unweighted  cap  based  on  the  time 
a  resident  works  at  a  facility.  Rotating 
residents  would  be  counted  outside  the 
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cap  since  the  increase  in  FTEs  at  one 
institution  due  to  rotations  is  balanced 
by  a  decrease  in  the  FTEs  at  the 
originating  institution.  One  commenter 
stated  that  since  hospitals  now  "own" 
residency  slots,  program  sponsors  are 
put  at  a  disadvantage  in  negotiating 
with  affiliated  hospitals  for 
reimbursement  of  resident  salaries  and 
faculty  supervision  costs,  and  an 
affiliated  hospital  may  choose  to  "sell 
its  residency  slots  to  the  highest 
bidder." 

Response:  The  statute  does  not 
prohibit  program  sponsors  from 
restructuring  a  residency  training 
program  or  resident  rotation  schedules. 
Sections  1886ldj(5KB)(v)  and 
1886(h)(4)(F)  only  provide  for  hospital- 
specific  FTE  caps  for  purposes  of 
determining  Medicare  pavment  for 
indirect  and  direct  GNffi  VVe  believe  the 
concerns  of  these  commenters  may  be 
addressed  by  our  rules  for  affiliated 
groups,  which  permit  hospitals  to  elect 
to  apply  the  caps  on  an  aggregate  basis. 
As  discussed  later,  if  two  or  more 
hospitals  are  members  of  the  same 
affiliated  group,  they  can,  by  mutual 
agreement,  adiust  each  respective 
hospilars  FTE  cap  under  an  aggregate 
FTE  cap.  Absent  this  mutual  agreement. 
we  do  not  believe  it  is  appropriate  for 
the  Se{;retary  to  establish  rules  that 
allow  adiustments  to  hospital-specific 
FTE  caps  based  on  unilateral  decisions 
by  the  residency  training  program 
director. 

With  regard  to  the  comment  that  the 
hospital's  FTE  caps  should  be  based  on 
the  hospital's  sponsored  programs, 
sections  1886(dK5)(B)(v)  and 
18Rfi(h)(4)(F)  spetjifically  limit  the 
hospital  s  Vn-'.s  for  determining 
Medicare  payment  to  the  number 
included  in  the  hospital's  most  recent 
cost  reporting  period  ending  on  or 
before  December  31.  1996  VVe  would 
further  note  that  medical  residency 
training  programs  may  also  be 
sponsored  bv  medical  schools.  If  we 
were  to  adopt  this  commenters 
suggestion  that  the  FY¥.  cap  be  equal  to 
the  number  oi  residents  in  a  hospitals 
sponsored  programs,  residents  in 
programs  sponsored  by  medical  schools 
would  not  be  included  in  anv  hospital's 
FTE  cap- 

We  rcHJOgnize  the  concern  of  the 
commenter  who  stated  that  the  FTE 
caps  may  result  in  i  hanges  in  financial 
relationships  between  program  sponsors 
and  affiliated  training  sites  to  the 
disadvantage  of  program  sponsors.  If, 
indeed,  program  sponsors  are  at  a 
disadvantage  in  negotiating  financial 
arrangements,  it  is  a  result  of  the  BBA 
statutory  requirement  that  Medicare 
payment  for  direct  and  indirect  GME  be 


limited  by  hospital  specific  FTE  caps 
and  not  a  result  of  any  regulations 
promulgated  by  the  Secretary. 

Comnipnt:  One  commenter  stated  that 
because  of  osteopathic  medicine's 
commitment  to  primary  care  and  work 
in  underserved  communities,  HCFA 
should  create  an  exemption  to  the 
residency  cap  for  osteopathic  residency 
programs.  Other  commenters  stated 
concerns  about  the  adequacy  of 
postgraduate  medical  education  training 
positions  for  osteopathic  medicine 
residents  One  commenter  stated  that 
the  osteopathic  medical  profession  is 
currently  3.000-3,500  positions  in 
deficit,  based  on  the  postdoctoral  needs 
of  all  students  who  are  currently  and 
will  register  in  colleges  of  osteopathic 
medicine  over  the  next  3  years.  The 
commenter  argues  that,  since  the 
allopathic  positions  total  approximately 
143  percent  of  U.S.  allopathic  medical 
graduates,  a  similar  restriction  on  U.S. 
osteopathic  positions  does  not  seem 
warranted  "This  commenter  stated  that  a 
mechanism  should  be  permitted  to 
allow  the  osteopathic  profession  the 
flexibility  to  enhance  osteopathic 
training  positions  bv  approximately 
3.000-4,000  positions.  .Another 
comm.enter  noted  that  osteopathic 
physicians  serve  disproportionately  in 
rural  areas  and  appear  to  fulfill 
physician  workfon.e  objectives,  which 
represents  an  additional  justification  for 
maintaining  osteopathic  residency  slots. 
One  com,menter  noted  that  it  is 
important  that  a  GME  FTE  cap  not 
adversely  affect  training  osteopathic 
surgical  subspecialty  physicians. 
According  to  this  commenter, 
osteopathic  medical  graduates  do  not 
have  access  to  allopathic  surgical 
subspecialty  programs 

Response:  Section  1886(h)(4)(F) 
provides  for  a  cap  on  the  total  number 
of  FTE  residents  in  a  hospital's 
"approved  medical  residency  training 
programs  m  the  fields  of  allopathic  and 
osteopathic  medicine."  The  statutory 
limit  on  the  number  of  residents  paid 
for  bv  Medicare  specifically 
encompasses  residents  in  osteopathic 
medicine. 

Comment  Several  commerkters  asked 
about  application  of  the  cap  for 
hospitals  that  merged  after  December 
31,  1996  but  before  the  BB,\.  where  only 
one  hospital  maintains  its  provider 
number  and  participation  agreement. 
.\nother  commenter  stated  that  the  law 
and  regulations  do  not  address 
application  of  the  resident  cap  for 
hospital  mergers  and  acquisitions. 
These  commenters  do  not  believe  that  it 
was  the  intent  of  the  BB.\  to  eliminate 
funding  for  residents  when  hospitals 
merge  Another  commenter  stated  that 


applying  the  limits  based  on  cost  reports 
ending  on  or  before  December  31 ,  1996. 
does  not  allow  for  the  long-term  plans 
of  providers  attempting  to  reduce 
medical  education  costs  and  consolidate 
programs.  The  commenters 
recommended  that  HCFA  interpret  the 
BBA  provisions  to  allow  hospitals  that 
merged  after  the  base  year  to  include  the 
count  of  both  hospitals.  Some 
commenters  suggested  that  another 
approach  would  be  to  redefine  an 
affiliated  group  to  include  hospitals  that 
merged  after  the  December  31, 1996, 
cost  reporting  period.  Another 
commenter  stated  that  where  there  is  a 
merger  involving  two  hospitals,  the 
merged  cap  should  reflect  a  12-month 
cost  reporting  period.  This  commenter 
suggested  we  amend  the  regulations 
specifically  to  ensure  that  the  FTE  cap 
is  based  on  the  equivalent  of  a  12-month 
cost  report  in  the  context  of  a  merger. 

Response:  We  agree  with  the 
commenters  that  when  there  is  a  merger, 
the  cap  for  the  hospital  should  reflect 
the  base  year  FTE  counts  for  the 
hospitals  that  merged.  This  is  consistent 
with  the  principle  of  limiting  payments 
based  on  the  base  year  specified  in  the 
statute.  Also,  in  implementing  the 
COBRA  1985  provision  establishing  a 
hospital-specific  per  resident  amount  in 
the  situation  of  a  merger,  we  have 
calculated  the  revised  per  resident 
amount  for  the  merged  hospital  using  an 
FTE  weighted  average  of  each  of  the 
respective  hospital's  per  resident 
amount  which  is  part  of  the  merger.  We 
believe  that  it  would  be  appropriate  to 
address  the  FTE  caps  using  the  same 
principle.  For  purposes  of  this  final 
rule,  where  two  or  more  or  more 
hospitals  merge  after  each  hospital's 
cost  reporting  period  endiiig  during  FY 
1996,  the  merged  hospital's  FTE  cap 
will  be  an  aggregation  of  the  FTE  cap  for 
each  hospital  participating  in  the 
merger.  We  are  modifying  §  413.86(g)(6) 
to  reflect  this  change. 

With  regard  to  the  comment  that  we 
modify  the  regulations  to  ensure  that  the 
FTE  caps  are  appUed  on  the  basis  of  a 
12-month  cost  reporting  period 
specifically  in  the  context  of  mergers 
and  acquisitions,  the  existing 
regulations  state  that  the  fiscal 
intermediary  may  make  appropriate 
modifications  to  apply  the  FTE  cap 
based  on  the  equivalent  of  a  12-month 
cost  reporting  period.  We  do  not  believe 
that  additional  regulatory  revisions  are 
warranted. 

Comment:  Several  commenters  argued 
that  we  should  adjust  the  caps  when  a 
hospital  began  training  additional 
residents  after  its  cost  reporting  period 
ending  during  1996  because  another 
hospital  closed  or  discontinued  its 
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teaching  programs  during  the  July  1996- 
June  1997  residency  year  One 
commenter  stated  that  there  should  be 
a  mechanism  for  allowing  FTE  positions 
from  merged  or  closed  osteopathic 
residency  programs  to  be  used  by  other 
programs.  One  commenter  suggested 
that  we  allow  an  adjustment  to  the  FTE 
cap  if  the  hospital  met  the  following 
criteria:  (1)  Dunng  the  luly  1996-Iune 
1997  residency  year  the  hospital 
assumed  additional  medical  residents 
from  a  hospital  that  was  closing  or 
discontinuing  its  training  programs:  (2) 
The  hospital  added  the  residents  with 
the  mtent  of  allowing  them  to  complete 
their  education  program;  and  (3)  Tbe 
hospital  that  closed  does  not  seek 
reimbursement  for  the  residents.  If  a 
hospital  meets  these  three  criteria,  this 
commenter  stated  that  it  should  have  an 
unweighted  FTE  count  which  equals  its 
unweighted  FTE  count  for  its  most 
recent  cost  reporting  period  ending  on 
or  before  December  31.  1996.  adjusted 
for  the  additional  residents  added  from 
residency  programs  at  the  closed 
hospital. 

Response:  Similar  to  the  situation  of  a 
merger,  we  agree  that,  when  a  hospital 
takes  on  residents  because  another 
hospital  closes  or  discontinues  its 
program,  a  temporary  adjustment  to  the 
cap  is  appropriate  and  consistent  with 
the  base  year  system.  In  these  situations, 
residents  may  nave  partially  completed 
a  medical  residency  training  program 
and  would  be  unable  to  complete  their 
training  without  a  residency  position  at 
another  hospital.  We  believe  that  it  is 
appropriate  to  allow  temporary 
adjustments  to  tbe  FTE  caps  for  a 
hospital  that  provides  residency 
positions  to  medical  residents  who  have 
partially  completed  a  residency  training 
program  at  a  hospital  which  closed. 

For  purposes  of  this  final  rule,  we  will 
allow  for  temporary  adjustments  to  a 
hospital's  FTE  cap  to  reflect  residents 
affected  by  a  hospital  closure.  That  is, 
we  will  allow  an  adjustment  to  a 
hospital's  FTE  cap  if  the  hospital  meets 
the  following  criteria.  (1)  During  the 
|uly  1996-Iune  1997  residency  year  the 
hospital  assumed  additional  medical 
residents  from  a  hospital  that  was 
closing;  (2)  The  hospital  added  the 
residents  with  the  intent  of  allowing 
them  to  complete  their  education 
program:  and  (3)  The  hospital  that 
closed  does  not  seek  reimbursement  for 
the  residents.  As  stated  above,  this 
adjustment  will  be  temporary  to  allow 
Medicare  payment  for  those  residents 
from  the  closed  hospital.  Af^er  this 
period,  the  hospital's  cap  will  be  based 
solely  on  the  statutory  base  year. 
Hospitals  seeking  an  adjustment  for  this 
situation  must  document  to  their 


intermediary  that  an  ad)ustment  is 
warranted  for  this  purpose  and  the 
length  of  time  that  the  adjustment  is 
needed 

Comment  One  commenter  stated  that 
an  appeals  process  must  be  established 
for  providers  to  present  cases  when  they 
believe  their  particular  medical 
education  programs  have  been  unfairly 
penalized. 

Response:  Since  the  direct  and 
indirect  medical  education  FTE  counts 
are  used  in  determining  hospital 
payments  on  the  basis  of  a  cost 
reporting  period  and  the  hospital  has 
appeal  rights  on  the  settlement  of  the 
cost  report  under  42  CFR  Part  405.  we 
do  not  believe  that  a  new  appeals 
process  needs  to  be  established. 

2.  Counting  Residents  Based  on  a  3- Year 
Average 

Section  1886(h)(4)(G)(iii)  of  the  Act. 
as  added  by  section  4623  of  the  BBA. 
provides  that  for  the  hospital's  first  cost 
reporting  period  beginning  on  or  after 
October  1.  1997,  the  hospital's  weighted 
FTE  count  for  payment  purposes  equals 
the  average  of  the  weighted  FTE  count 
for  that  cost  reporting  period  and  the 
preceding  cost  reporting  period  For  cost 
reporting  periods  beginning  on  or  after 
October  1,  1998.  section  1886(h)(4)(G)  of 
the  Act  requires  that  hospitals'  direct 
medical  education  weighted  FTE  count 
for  payment  purposes  equal  the  average 
of  the  actual  weighted  FTE  count  for  the 
payment  year  cost  reporting  period  and 
the  preceding  2  cost  reporting  periods. 
This  provision  provides  incentives  for 
hospitals  to  reduce  the  nimiber  of 
residents  in  training  by  phasing  in  the 
associated  reduction  in  payment  over  a 
3-year  period.  In  the  August  29  final 
rule  with  comment  period,  we  revised 
§ 413.86(g)(5)  accordingly. 

For  cost  reportiitg  periods  beginning 
on  or  after  October  1,  1997.  we 
indicated  in  the  August  29  final  rule 
with  comment  period  how  we  would 
determine  direct  GME  payments. 

To  address  situations  in  which  a 
hospital  increases  the  number  of  FTE 
residents  over  the  cap.  notwithstanding 
the  limit  established  under  section 
1886(h)(4)(F).  in  the  August  29  final  rule 
with  comment  period  we  established 
the  following  policy  for  determining  the 
hospital's  weighted  direct  GME  FTE 
count  for  cost  reporting  periods 
beginning  on  or  after  October  1.  1997. 

•  Determine  the  ratio  of  the  hospital's 
weighted  FTE  count  for  residents  in 
allopathic  and  osteopathic  medicine  to 
the  hospital's  unweighted  number  of 
FTE  residents  without  application  of  the 
cap  for  the  cost  reporting  period  at 
issue. 


•  Multiply  the  ratio  determined  above 
by  the  hospitals  FTE  cap.  Add  the 
weighted  count  of  residents  in  dentistry 
and  podiatry  to  determine  the  weighted 
FTEs  for  the  cost  reporting  period.  This 
methodology  should  be  used  for 
purposes  of  determining  payment  for 
cost  reporting  periods  beginning  on  or 
af^er  October  1,  1997  The  hospitals 
unweighted  count  of  interns  and 
residents  for  a  cost  reporting  period 
beginning  before  October  1.  1997  will 
not  be  subject  to  the  FTE  limit. 

If  a  hospital's  unweighted  count  of 
residents  in  specialties  other  than 
dentistry  and  podiatry  does  not  exceed 
the  limit,  the  weighted  FTE  count 
equals  the  actual  weighted  FTE  count 
for  the  cost  reporting  period   The 
weighted  FTE  t.uuni  in  either  instance 
will  be  used  to  determine  a  hospital's 
payment  under  the  3-VBar  rolling 
average  payment  rules  We  believe  this 
proportional  reduction  in  the  hospitals 
unweighted  FTE  count  is  an  equitable 
mechanism  for  implementing  the 
statutory  provision. 

Section  1886(h)(4)(G)(ii)  of  the  Act 
provides  that  the  Secretary  makes 
appropriate  modifications  to  ensure  that 
the  average  1-TE  resident  counts  are 
based  on  the  equivalent  of  full  12  month 
cost  reporting  periods  In  the  August  29 
final  rule  with  comment  period,  we 
revised  §413  86(g)(5)  to  allow  the  fiscal 
intermediaries  to  make  the  appropriate 
adjustments  to  ensure  that  3 -year  and  2- 
year  average  FTE  counts  are  based  on 
the  equivalent  of  IZmonth  periods 

Comment  Some  commenters  stated 
that  application  of  the  3vear  rolling 
average  rule  penalizes  hospitals  that 
participate  in  an  affiliated  group  and 
increase  residents  under  an  aggregate 
FTE  cap.  We  received  comments  stating 
that  the  3-year  rolling  average  may 
penalize  hospitals  that  legitimately 
qualify  for  an  increase  in  their  FTE 
count  because  they  established  a 
medical  residency  training  program  on 
or  after  January  1.  1995.  The 
commenters  argue  that,  in  these  cases, 
hospitals  should  be  able  to  choose  to 
have  IME  or  direct  GME  paynients  based 
on  the  current  year  count  of  PTE 
residents  or  the  3-year  rolling  average. 
One  commenter  stated  that  the  rolling 
average  methodology  arbitrarily 
penalizes  areas  of  the  country 
undergoing  substantial  growth. 

Response  Section  lR86(h)(4)fH1fi] 
states  that  "the  Secretary  shall. 
consistent  with  the  pnnciples  of 
subparagraphs  (F)  and  (G).  prescnbe 
rules  for  the  application  "  of  the  FTE 
caps  and  the  3-year  rolling  average  in 
the  case  of  medical  residency  programs 
established  after  January  1.  1995  We 
agree  with  these  commenters  that  FTE 
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residents  participating  in  new  medical 
residency  training  programs  should  be 
included  in  the  direct  and  indirect  GME 
FTE  counts  after  application  of  the  3- 
year  averaging  methodology. 
Accordingly,  we  are  revising 
§  413.86(g)(5)  to  determine  a  hospital's 
3-year  average  FTE  count  prior  to 
adding  residents  participating  in  new 
medical  residency  training  programs 
consistent  with  section  1886(h)(4)(H){i). 
However,  section  188B(h)(4)(H)(ii)  states 
that  "the  Secretary  may  prescribe  rules 
which  allow  institutions  which  are 
members  of  the  same  affiliated  group  (as 
defined  by  the  Secretary)  to  elect  to 
apply  the  limitation  of  subparagraph  (F) 
on  an  aggregate  basis  '  Since  the  statute 
provides  that  the  Secretary's  rules 
regarding  affiliated  groups  should  only 
apply  to  the  ITV.  cap.  we  believe  the  3- 
"year  rolling  average  should  be  applied 
for  affiliated  groups.  Thai  is,  we  will 
apply  the  3-year  rolling  average  for 
hospitals  that  are  part  of  an  affiliated 
group,  subject  to  application  of  the 
aggregate  cap 

Comment  We  received  some 
comments  asking  HCFA  to  clarify  that 
dental  and  podiatnc  residents  are  not 
included  in  the  rolling  average  resident 
count.  Several  other  commenters 
suggested  that  we  modify  the 
regulations  so  that  dental  and  podiatnc 
residents  are  not  included  in  the  3-year 
averaging  of  FTE  counts.  The 
commenters  asserted  that  the  intent  of 
the  provision  was  that  the  count  of 
dental  and  podiatnc  positions  be  made 
separatelv 

Response  Although  the  FTE  caps 
established  under  sections 
1886(d)(5)(B)(v)  and  (h)(4)(F)  are  limited 
to  residents  in  allopathic  and 
osteopathic  medicine,  there  is  no 
similar  limitation  in  section 
1886(d)(5)(Bj(vi,l  and  (h)(4)(G)  when 
determining  indirect  and  direct  GMF 
payments  based  on  a  3-year  average 
These  provisions  state  that  the  Secretary- 
shall  determine  payment  based  on  an 
"average  of  the  actual  full-time 
equivalent  resident  count  for  the  cost 
reporting  period  and  the  preceding  two 
cost  reporting  periods  "  "There  is  no 
statutory  distinction  between  dental, 
podiatnc  and  other  residents  in 
determining  payment  based  on  the  3- 
year  averaging  rules. 

Comment:  One  commenter  stated  that 
capping  FTEs  for  individual  cost 
reporting  periods  in  calculating  the  3- 
year  average  is  not  the  intention  of  the 
statute  This  commenter  stated  that 
capping  the  FTEs  in  the  indu'idual 
years  depreciates  the  F~TE  count  for  that 
year,  misrepresenting  the  total  number 
of  FTEs  during  that  year.  This 
commenter  recommended  that  in 


calculating  the  3-year  rolling  average, 
the  gross  number  of  FTEs  should  be 
used  in  the  calculation. 

Response:  Section  1886(h)(4)(G).  as 
added  by  the  BBA,  provides  that  the 
computation  of  the  rolling  average  is 
"subject  to  the  limit  described  in 
subparagraph  (F)".  The  3-year  rolling 
average  must  reflect  application  of  the 
FTE  cap. 

3.  Special  Rules  for  Applying  the  Direct 
GME  FTE  Limit  and  Rolling  Average 

Under  section  1886(h)(4)(H)(i)  of  the 
Act,  as  added  by  the  BBA,  the  Secretary 
is  required,  consistent  with  the 
principles  of  establishing  a  limitation  on 
the  number  of  residents  paid  for  by 
Medicare  and  the  3-year  rolling  average, 
to  establish  rules  with  respect  to  the 
counting  of  residents  in  medical 
residency  training  programs  established 
on  or  after  January  1,  1995.  Such  rules 
must  give  special  consideration  to 
facilities  that  meet  the  needs  of 
underserved  rural  areas.  Language  in  the 
Conference  Report  for  the  BBA  indicates 
concern  that  there  be  proper  flexibility 
to  respond  to  changing  needs  given  the 
sizeable  number  of  hospitals  that  elect 
to  initiate  new  (or  terminate  existing) 
training  programs. 

Pursuant  to  the  statute,  in  the  August 
29  final  rule  with  comment  period,  we 
established  the  following  rules  for 
applying  the  FTE  limit  and  determining 
the  FTE  count  for  hospitals  that 
established  new  medical  residency 
training  programs  on  or  after  January  1, 

1995  For  purposes  of  this  provision,  a 
"program'  would  be  considered  newly 
established  if  it  is  accredited  for  the  first 
time,  including  provisional 
accreditation,  on  or  after  January  1, 
1995,  by  the  appropriate  accrediting 
body  The  Secretary  has  broad  authority 
to  prescribe  rules  for  counting  residents 
in  new  programs,  but  the  Conference 
Report  for  the  BBA  indicates  concern 
that  the  aggregate  number  of  FTE 
residents  should  not  increase  over 
current  levels.  Accordingly,  we 
indicated  that  we  would  continue  to 
monitor  growth  in  the  aggregate  number 
of  residency  positions  and  may  consider 
changes  to  the  policies  described  below 
if  there  continues  to  be  growth  in  the 
number  of  residency  positions. 

Comment:  One  commenter  believed 
that  the  Congress  intended  to  create 
exceptions  for  circumstances  where 
commitments  to  begin  new  training 
programs  had  been  made  prior  to 
enactment  of  the  cap,  including 
situations  where  programs  had  begim 
prior  to  enactment  but  were  not  filled  in 

1996  and  situations  where  a  new  facility 
opens  after  enactment,  and  had  no 
residents  in  the  base  year. 


Response:  The  regulations  published 
on  August  29,  1997  provide  for 
adjustments  to  hospital  FTE  caps  for 
hospitals  that  previously  did  not 
participate  in  GME  training  and 
hospitals  that  established  new  medical 
residency  training  programs  on  or  after 
January  1, 1995  and  on  or  before  the 
August  5,  1997  enartment  of  the  BBA. 

Comment:  Some  commenters 
questioned  the  definition  of  "new 
medical  residency  training  program" 
established  for  purposes  of  section 
1886(h)(4)(H)  of  the  Act.  The  regulation 
defines  a  new  program  as  one  that 
receives  initial  accreditation  on  or  after 
July  1, 1995.  Several  commenters  stated 
that  the  definition  of  new  program 
should  recognize  programs  that  have  not 
yet  received  accreiditation  but  are 
approved  GME  programs  eligible  for 
payment  The  commenter  suggested  that 
the  current  definition  of  "new  medical 
residency  training  program"  would  not 
recognize  programs  leading  to  an 
American  Board  of  Medical  Specialties 
certification  since  they  are  not 
accredited  by  an  accreditation  body, 
even  though  such  programs  qualify  as 
approved  GME  programs  and  are 
eligible  for  payment.  Some  commenters 
suggested  that  the  new  program 
definition  be  based  on  the  date  the 
residents  begin  training  rather  than  the 
date  of  an  accreditation  letter.  These 
commenters  noted  that  the  majority  of 
programs  starting  July  1,  1995,  received 
their  accreditation  letters  prior  to 
January  1,  1995,  and  would  not  qualify 
as  new  programs.  Other  commenters 
believed  that  a  new  medical  residency 
program  should  be  determined  b>ased  on 
the  date  a  program  received  approval 
from  the  accreiditing  body  One 
commenter  stated  that  programs  which 
receive  "provisional  accreditation" 
should  be  included  in  the  regulatory 
definition  of  a  new  program.  One 
commenter  stated  that  the  new  program 
definition  should  include  programs  for 
which  hospitals  submitted  a  formal 
application  before  August  5.  1997.  The 
commenter  noted  that  it  takes  from  8- 
12  months  before  accreditation  action  is 
taken.  Another  comment  requested 
clarification  that  the  documentation 
required  under  this  section  (42  CFR 
413.86(g)(6)(iv))  related  solely  to 
justifying  the  existence  of  a  new 
program. 

Response:  We  inadvertently  used  the 
date  "July  1,  1995  "  when  we  added 
§41 3.86(g)(7)  in  the  final  rule  with 
comment  published  August  29, 1997. 
We  are  correcting  the  date  to  January  1, 
1995  in  this  final  rule 

As  the  comments  reflect,  establishing 
a  newly  accredited  medical  residency 
training  program  can  be  a  costly  and 
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time  consuming  process.  We  recognize 
that  hospitals  that  either  received 
accreditation  for  a  new  medical 
residency  training  program  or  txigan 
training  residents  in  the  new  program 
may  have  expended  substantial 
resources  durmg  the  accreditation 
process.  We  also  recognize  that 
hospitals  usually  do  not  begin  training 
residents  immediately  upon  receiving 
an  accreditation  letter.  For  these 
reasons,  we  believe  it  is  appropriate  to 
consider  a  medical  residency  training 
program  to  be  newly  established  if  the 
program  rw:eived  initial  accreditation  or 
began  training  residents  on  or  af^er 
January  1.  1995.  We  are  modifying  the 
regulation  accordingly 

A  hospital  seeking  to  qualify  as  a  new 
program  must  provide  documentation  to 
the  intermediary  indicating  the  date  a 
program  received  accreditation  and/or 
the  date  the  residents  begin  training  for 
the  hospital  to  receive  an  adjustment  to 
its  FTE  cap.  We  are  not  allowing 
programs  to  be  considered  newly 
established  based  on  the  date  the 
sponsor  began  seeking  accreditation 
since  the  date  of  an  accreditation 
application  is  not  indicative  of  a 
substantial  commitment  of  resources 
that  warrant  an  adjustment  to  FTE  caps. 

Comment:  SoniH  commenters 
requested  that  the  example  in  the 
August  29  final  rule  with  comment 
period  at  62  FR  46006.  on  programs  that 
received  direct  GME  before  January  1, 
1995.  clearly  sta4e  that  dentistry  and 
podiatry  positions  are  not  sub|e(.i  to  the 
cap  and  that  hospitals  may  add  new 
programs  in  dentistry  and  podiatry 
without  being  subjetrt  to  the  Secretary's 
rules  for  establishment  of  new 
programs.  The  commenter  would  also 
like  the  statement  on  page  46006  that 
HCFA  "will  continue  to  monitor  growth 
in  the  aggregate  number  of  residency 
positions  and  may  consider  changes  to 
the  policies  described  below  if  there 
continues  to  be  growth  in  the  number  of 
residenfry  positions'  modified  to 
indicate  that  it  applies  only  to 
allopathic  and  osteopathic  residency 
positions. 

Response:  The  regulations  and 
preamble  published  on  August  29.  1997. 
clearly  stated  that  hospitals  may  include 
dental  and  pcxliatric  residents  in  their 
FTE  counts  for  purposes  of  direct  and 
indirect  medical  education  payment 
without  limit,  regardless  of  whether  it  is 
an  expansion  of  an  existing  program  or 
the  establishment  of  a  new  program.  We 
do  not  believe  modincation  of  the 
regulation  is  necessary. 

Comment:  Several  commenters 
requested  clarification  about 
adjustments  to  the  FTE  cap  for  new 
osteopathic  rotating  internships. 


Another  commenter  suggested  that  the 
osteopathic  rotating  internship  should 
be  exempt  from  the  cap  as  are  residents 
in  dentistry  and  podiatry.  One 
commenter  noted  that  the  rules  call  for 
counting  the  number  of  first  year 
residents  in  the  third  year  of  the 
residency  program.  The  commenter 
proposed  that  a  consistent  rule  for 
internships  would  adjust  the  FTE  cap 
for  a  new  internship  program  based  on 
the  number  of  iniemship  positions 
filled  in  the  third  year.  One  commenter 
expressed  concern  that  our  rules  should 
recognize  that  specialty  training  in 
osteopathic  medical  specialties  occurs 
subsequent  to  the  osteopathic  rotating 
internship  in  the  second  pyostgraduate 
year  and  that  we  should  separately 
make  adjustments  to  the  FTE  caps  for 
new  osteopathic  internships  and  new 
osteopathic  specialty  training  programs 

Response:  The  osteopathic  rotating 
internship  is  the  first  postgraduate  year 
of  training  for  osteopathic  medical 
graduates  and  precedes  all  subsequent 
specialty  training.  Since  osteopathic 
rotation  internship  programs  are 
individually  accredited,  we  are  applying 
the  same  rules  for  new  osteopathic 
rotating  internships  that  we  apply  for  all 
other  new  medical  residency  training 

Sirograms.  That  is.  if  a  hospital  qualifies 
or  an  adjustment  to  its  FTE  cap  for  a 
new  osteopathic  rotating  internship,  the 
adjustment  will  be  equal  to  the  product 
of  the  minimum  accredited  length  for 
the  osteopathic  rotating  internship  (that 
is,  one  year)  and  the  number  of  FTEs 
participating  in  the  internship  in  its 
third  year  of  existence.  Since 
osteopathic  rotating  >ntemships  are  one 
year  in  length,  the  minimum  accredited 

length  is  equal  to  one  year.  

We  will  allow  adjustments  to  FTE 
caps  for  new  osteopathic  specialty 
programs  based  on  the  product  of  the 
minimum  length  for  the  accredited 
program  and  the  highest  number  of 
residents  in  any  program  year 
subsequent  to  the  osteopathic  rotating 
internship  (that  is.  program  year  2. 
program  year  3  or  program  year  4)  in  the 
third  year  of  the  program's  existence. 
We  are  applying  the  same  rule  for  new 
allopathic  training  programs  (that  is.  the 
adjustment  for  the  new  medical 
residency  program  is  based  on  the 
highest  number  of  residents  in  any 
program  year  in  the  third  year  of  the 
program's  existence).  The  adjustment  to 
the  hospital's  FTE  cap  may  not  exceed 
the  number  of  accredited  resident  slots 
for  the  new  medical  residency  training 
program.  In  response  to  the  comment 
that  the  osteopathic  rotating  internship 
be  exempt  from  FTE  caps,  as  stated 
earlier,  the  FTE  caps  under  sections 
1886(d)(5)(B)(v)  and  (h)(4)(F) 


specifically  encompass  residents 
participating  in  allopathic  and 
osteopathic  training  programs. 

a.  Hospitals  with  no  residents  prior  to 
lanuary  1.  1995  SecUon  1886(h)(4)(H) 
of  the  Act  allows  the  Secretary  to 
prescribe  special  rules  for  the 
application  of  the  FTE  caps  and  3-year 
averaging  for  medical  residency  training 
programs  established  on  or  after  January 
1,  1995.  In  the  August  29.  1997  final 
rule  with  comment  period  (62  FR 
46005).  we  provided  a  special  rule  for 
application  of  the  FTE  resident  cap  for 
hospitals  which  did  not  participate  in 
GME  training  prior  to  January  1 ,  1995. 
Under  this  special  rule,  we  allowed 
hospitals  to  establish  their  FTE  cap 
based  on  the  product  of  the  number  of 
first  year  residents  participating  in 
accredited  GME  training  programs  in 
the  third  year  that  the  hospital  received* 
payment  for  GME  and  the  minimum 
accredited  length  for  the  type  of 
program. 

Comment:  Some  commenters  stated 
that  hospitals  that  did  not  receive  GME 
payments  prior  to  January  1 .  1995.  and 
subsequently  become  teachinj^  hospitals 
by  affiliating  with  an  existing  training 
program,  should  be  eligible  for  GME 
payments  if  they  incur  substantially  all 
of  the  costs  of  the  resident  training  and 
the  overall  number  of  residents  does  not 
increase.  In  this  situation,  the  lot:ation 
of  settings  in  which  residents  receive 
training  changes  but  there  is  no  net 
increase  in  the  number  of  residents.  One 
commenter  stated  that  the  limit  on 
resident  growth  in  new  hospitals  to 
those  from  "newly  accredited 
programs"  severely  limits  flexibility  of 
moving  residents  and  requires  a 
duplicative  administrative  burden  to 
start  new  programs  when  shanng 
residents  would  work  |ust  as  well. 
Another  commenter  asked  whether  new 
hospitals  may  include  residents 
transferred  from  other  hospitals  if  all 
parties  concur  To  ensure  that  this  does 
not  increase  the  number  of  resident 
slots,  hospitals  transferring  residents 
would  have  their  caps  correspondingly 
reduced.  Several  commenters  asked 
how  the  cap  would  apply  to  hospitals 
that  decide  to  become  teaching 
institutions  and  will  have  residency 
programs  that  will  be  a  mix  of  new 
programs  and  programs  currently 
running  in  another  hospital. 

Response:  Under  §413. 86(g)(4). 
hospitals  that  are  part  of  the  same 
affiliated  group  may  elect  to  apply  the 
FTE  cap  under  section  1886(h)(4)(F)  on 
an  aggregate  basis.  If  a  hospital  that  did 
not  receive  direct  or  indirect  GME 
payment  prior  to  January  1.  1995. 
qualifies  to  be  part  of  the  same  affiliated 
group  with  another  hospital  that 
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participates  in  residency  training,  these 
hospitals  can,  by  mutual  agreement, 
provide  for  aaiustments  to  each 
respective  hospital's  FTE  cap  under  an 
aggregate  cap  for  the  affiliated  hospitals. 

Witn  regard  to  application  of  the  cap 
for  hospitals  that  become  teaching 
institutions  on  or  after  January  1,  1995, 
and  on  or  before  -August  5,  1997,  our 
policy  is  that  a  hospital  can  receive  an 
adjustment  to  its  FTE  cap  for  a  new 
medical  residency  training  program  and 
can  affiliate  with  hospitals  that  ha\e 
existing  medical  residency  training 
programs.  Hospitals  in  urban  areas  that 
participate  in  medical  residency 
training  programs  for  the  first  Ume.  after 
the  August  .5,  1997  enactment  date  of 
the  BBA  may  receive  an  ad)ustment 
only  for  new  medical  residency  training 
programs;  they  cannot  affiliate  with 
hospitals  that  have  existing  medical 
residency  training  programs.  We  are 
establishing  this  policy  because  of  our 
concern  that  hospitals  with  existing 
medical  residency  training  programs 
may  affiliate  with  hospitals  that 
establish  new  medical  residency 
programs  solely  for  the  purpose  of 
moving  the  new  residency  program  to 
its  own  hospital  and  receiving  an 
upward  adjustment  to  its  FTE  cap  under 
an  affiliation  agreement 

We  will  allow  hospitals  in  rural  areas 
that  qualih  for  an  adjustment  to  its  FTE 
cap  for  new  medical  residency  training 
programs  to  affiliate  with  hospitals  in 
urban  areas  However,  we  will  only 
allow  a  rural  hospital  that  qualifies  for 
an  adjustment  to  its  FTE  cap  for  a  new 
medical  residency  training  program  to 
be  a  member  of  the  same  affiliated  group 
with  an  urban  hospital  if  the  rural 
hospital  provides  training  tor  the  FTE 
equivalent  of  at  least  one  third  of  the 
residents  pa.licipating  in  the  joint 
programs  of  the  affiliated  hospitals.  We 
are  allowing  these  affiliations  between 
rural  and  urban  hospitals  to  recognize 
that  rural  hospitals  may  not  have 
sufficient  patient  care  utilization  to  be 
able  to  establish  a  training  program 
within  the  rural  area  to  meet 
accreditation  standards.  However,  we 
remain  concerned  that  there  needs  to  be 
a  sizeable  component  of  training  in  the 
rural  area  for  the  poiu  y  to  provide 
appropriate  consideration  for  hospitals 
meeting  the  needs  of  underserved  rural 
areas  We  believe  that  providing  for  at 
least  one  third  of  the  training  in  rural 
area  will  allow  programs  which  focus 
on,  but  are  not  exclusively  limited  to 
training  in  those  areas 

Comment.  One  commenter  argued 
that  there  is  an  inconsistency  between 
the  rules  for  teaching  hospitals  that  had 
residents  prior  to  lanuary  1.  1995,  and 
nonteaching  hospitals  that  became 


teaching  hospitals  between  January  1, 
1995.  and  .August  5.  1997.  Hospitals  in 
the  former  category  may  have  their 
limits  adjusted  upward  for  all  new 
programs  established  prior  to  August  5. 
1997,  while  hospitals  in  the  latter 
category  are  allowed  an  adju^ment  only 
for  residents  m  the  first  program  created 
even  though  additional  programs  may 
have  been  created  prior  to  August  5. 
1997.  This  commenter  recommended 
that  all  hospitals  be  entitled  to  cap 
adjustment  for  programs  created  before 
August  5,  1997. 

Response:  We  agree  and  vdll  establish 
the  FTE  cap  for  a  hospital  which  did  not 
participate  in  residency  training  prior  to 
lanuary  1,  1995,  based  on  the  product  of 
the  minimum  length  for  the  type  of 
program  and  highest  number  of 
residents  in  any  program  year  for  all 
residency  programs  created  in  the  3rd 
year  after  residents  first  begin  training 
(§413.86(g)(60)(i)  and  (ii)).  This  policy 
addresses  adjustments  for  all  new 
medical  residency  programs  established 
prior  to  August  5,  1997. 

Comment  One  commenter  suggested 
(1)  allowing  a  new  hospital  5  years  to 
build  its  residency  programs,  and  not 
differentiating  between  new  and 
established  programs,  (2)  using  the  3- 
year  methodology  outlined  in  the  rule 
but  not  differentiating  between  new  and 
established  programs,  or  (3)  allowing 
the  cap  to  move  with  the  residents  when 
programs  are  transferred  from  one 
hospital  to  another  Another  commenter 
suggested  that  permitting  hospitals  to 
transfer  residency  programs  to  other 
hospitals  by  mutual  agreement  is 
necessary  to  provide  cooperating 
hospitals,  or  hospitals  within  networks, 
the  necessary  flexibility  to  determine 
requirements  for  a  quality  training 
program  and  how  they  will  meet  them. 

Response:  One  of  these  commenters  is 
suggesting  three  alternatives  for 
establishing  the  FTE  cap  for  a  new 
hospital  that  establishes  a  medical 
residency  training  program.  Under  the 
first  two  options,  the  commenter  is 
suggesting  that  we  should  not 
distinguish  between  whether  the 
hospital's  resident  count  is  adjusted  for 
new  medical  residency  training 
programs  or  previously  established 
programs  where  some  or  all  of  the 
residents  are  transferred  to  the  new 
hospital  As  stated  earlier,  hospitals  that 
did  not  participate  in  a  medical 
residency  training  program  prior  to 
August  5,  1997.  and  establish  a  new 
medical  residency  training  program  for 
the  first  time  after  the  enactment  date  of 
BBA  will  have  their  FTE  caps 
established  in  the  third  year  in  which 
thev  participate  in  residency  training. 


We  are  not  allowing  hospitals  that 
first  participate  in  medical  residency 
training  programs  to  affiliate  with 
hospitals  that  already  have  an 
established  FTE  cap  because  of  our 
concern  that  hospitals  with  existing 
medical  residency  training  programs 
would  affiliate  with  hospitals  that  do 
not  currently  train  residents  solely  for 
purposes  of  establishing  a  higher  FTE 
cap,  which  is  inconsistent  with  sections 
1886(d)(5)(B)(v)  and  (h)(4)(F)  of  the  Act. 
As  a  result  of  this  concern,  we  are 
reluctant  to  adopt  the  first  two 
approaches  suggested  by  this 
commenter  for  adjusting  the  FTE  cap  for 
a  hospital  which  participates  in  medical 
residency  training  for  the  first  time  after 
August  5, 1997.  This  commenter  has 
also  suggested  allowing  the  FTE  cap  to 
move  between  hospitals  when  programs 
are  transferred.  Hospitals  that  qualify  to 
be  members  of  the  same  affiliated  group 
can  mutually  agree  to  adjustments  in 
their  respective  FTE  caps. 

Comment:  One  commenter  stated  that 
the  requirement  that  all  new  programs 
begin  at  the  same  time  in  new  hospitals 
is  contradictor>'  to  the  Accreditation 
Council  on  Graduate  Medical  Education 
requirement  that  certain  new  programs 
be  started  in  hospitals  that  already  have 
other  programs.  Under  HCFA's 
regulations,  a  new  hospital  must  start  all 
new  programs  at  once  in  order  to 
receive  an  adjustment  to  the  FTE  cap 
based  on  the  number  of  residents 
participating  in  all  of  the  hospital's 
accredited  programs  in  the  third  year 
that  the  hospital  participates  in  training. 
The  commenter  suggested  that  HCFA 
provide  an  adequate  time  period  for 
new  hospitals  to  build  complementer)' 
residency  programs  that  do  not  conflict 
with  Accreditation  Council  on  Graduate 
Medical  Education  requirements.  One 
commenter  stated  that  basing  the 
resident  cap  for  new  residency  programs 
on  the  first  program(s)  will  inhibit 
growth  of  other  primary  care  programs 
or  the  introduction  of  new  primary  care 
programs.  One  commenter  stated  that 
nothing  in  the  statute  suggests  that 
recognition  of  new  programs  should  be 
limited  to  the  first  program.  This 
commenter  stated  that  if  an  internal 
medicine  program  is  accredited  in  April 

1996  with  its  first  residents  in  July  and 
a  specialty  program  is  developed  in 

1997  with  residents  begirming  in  1998. 
the  cap  should  be  adjusted  to  account 
for  the  additional  residents  in  the 
second  program.  One  commenter 
recommended  that  the  cap  for  new 
programs  be  adjusted  based  on  all 
programs  established  in  the  hospital's 
first  year  rather  than  the  first  programs 
simultaneously  established.  One 
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commenter  sug^^ested  that  the  cap 
adjustment  for  new  programs  in 
hospitals  should  be  available  without  a 
cut-off  date  Another  commenter 
recommended  allowing  hospitals  a 
period  of  time,  no  less  than  5  years,  to 
establish  their  CME  training  programs. 
One  commenter  stated  that  the  resident 
count  should  be  determined  in  the  third 
year  of  the  program  ba.sed  on  the 
number  of  residents  in  either  the  first, 
>econd.  or  third  residency  year, 
whichever  is  the  highest.  In  addition, 
the  regulations  should  allow  the  limits 
to  be  adjusted  upward  for  each  of  the 
fJrst  two  years  of  the  program  to  permit 
payments  for  residents  present  during 
that  period. 

Response:  We  agree  that  hospitals  that 
establish  new  medical  residency 
programs  will  need  time  to  establish 
complementary  residency  programs. 
Additionally,  we  are  concerned  that 
hospitals  may  be  disadvantaged  by 
basing  the  adjustment  on  the  number  of 
first  year  residents  in  the  third  year  of 
the  program's  existence.  Therefore,  we 
are  revising  §  4 13.86(gJ(6)(i)  to  state  that 
the  hospital's  cap  adjustment  is  based 
on  the  product  of  the  minimum 
accredited  length  for  the  specialty 
program  and  the  highest  number  of 
residents  training  in  any  program  year 
during  the  3rd  year  of  the  program's 
existence.  P'or  purposes  of  determining 
the  FTE  cap  for  hospitals  which  first 
>articipate  in  CME  training  on  or  after 
anuary  1,  1995,  we  will  establish  the 
lospital's  FTE  cap  3  years  after  the  first 
meaical  residency  program  is 
established.  The  hospital's  cap  will 
reflect  an  adjustment  based  on  the 

i>roduct  of  the  minimum  accredited 
ength  for  the  program  and  the  highest 
number  of  residents  in  any  program  year 
for  each  new  medical  residency  program 
in  existence  at  the  time  the  cap  is 
established.  The  hospital's  FTE  cap  may 
not  exceed  the  number  of  accredited 
resident  slots  available  to  the  hospital. 

b.  Hospitals  with  residents  trior  to 
fanuary  1,  1995  not  located  in  rural 
areas  In  the  August  29.  1997  final  rule 
with  comment  period,  we  also  provided 
a  special  rule  for  the  application  of  the 
FTE  cap  for  hospitals  that  participated 
in  GME  training  before  [anuary  1,  1995 
and  established  medical  residency 
training  programs  on  or  nf^er  January  1, 
199S.  Under  this  special  rule,  we 
allowed  hospitals  with  new  medical 
residency  training  programs  established 
on  or  after  January  1,  1995  and  on  or 
before  August  5.  1997  to  adjust  their 
FTE  caps.  The  hospital's  FTE  caps  are 
adjusted  for  the  incremental  increase  in 
residents  participating  in  the  new 
medical  residency  training  program 
which  are  not  reflected  in  the  hospital's 


cost  reporting  period  ending  during 
calendar  year  1996. 

Comment:  We  received  comments 
stating  that  an  adjustment  should  be 
made  to  the  FTE  cap  for  programs 
established  prior  to  January  1,  1995,  that 
had  not  reached  their  third  year  or 
minimum  accredited  length  for  the  type 
of  program  during  the  cost  reporting 
period  ending  on  or  before  Oecember 
31.1996. 

flesponsc.  Section  1886(h)(4)(H)  states 
that  tlie  Secretary  shall  prescribe  rules 
for  appUcation  of  the  FTE  cap  and  3- 
year  rolling  average    in  the  case  of 
medical  residency  training  programs 
established  on  or  after  January  1.  1995." 
Our  policy  of  limiting  adjustments  to 
FTE  caps  for  medical  residency  training 
programs  established  on  or  after  January 
1.  1995  is  consistent  with  this  statutory 
reouirement. 

Comment:  We  received  comments 
stating  that  HCFA  should  allow 
adjustments  to  the  FTE  cap  for  new 
residency  programs  established  on  or 
after  August  5.  1997  in  hospitals  with 
existing  residency  programs.  Many 
commenters  beUeved  that  the  August  5, 
1997  date  was  unfair  to  primary  care 
programs  since  several  new  family 
practice  programs  were  accredited  in 
September  1997  and  there  are  a  number 
of  additional  programs  that  will  be 
established  in  the  next  1  to  2  years. 
According  to  these  commenters,  if  a 
public  policy  goal  is  to  increase  the 
number  of  primary  care  physicians. 
HCFA  should  allow  for  adjustments  for 
programs  created  before  September, 
1999.  One  comment  stated  that  urban 
hospitals  will  be  deterred  from  opening 
new,  desirable  residency  programs  such 
as  ambulatory  care  training  programs  if 
they  cannot  receive  an  adjustment  for 
programs  established  after  August  5, 
1997.  If  HCFA  does  not  allow  hospitals 
in  urtian  areas  to  create  additional 
programs  after  August  5,  1997,  this 
commenter  suggested  that  HCFA  allow 
adjustments  for  primary  care  programs 
where  the  majority  of  training  is  in 
ambulatory  care.  One  commenter 
requested  that  the  Secretary  consider 
the  needs  of  elderly  beneficiaries  in 
rural  areas  and  allow  adjustments  to  a 
hospital's  FTE  cap  for  new  medical 
residency  training  in  geriatric  medicine. 
Another  commenter  stated  that  the 
Secretary  should  be  required  to  give 
special  consideration  to  facilities  that 
establish  residency  training  programs  on 
or  after  January  1.  1995  "which  meet  the 
needs  of  geriatric  populations,  including 
mental  health  needs  of  the  aged." 

Response:  As  we  have  stated  earlier, 
sections  1886(d)(5)(B)(v)  and 
1886(h)(4)(F)  limit  the  number  of 
allopathic  and  osteopathic  residents  that 


a  hospital  may  include  in  its  FTE  count 
for  purposes  of  indirect  and  direct  GME 
payments.  The  Conference  Report 
further  states  that  "a  facility  limit  on  the 
number  of  residents  was  provided, 
rather  than  any  direction  on  payments 
according  to  specialty  of  physicians  in 
training,  to  specifically  avoid  the 
involvement  by  the  Secretary  in 
decision  mciking  about  workforce 
matters.  The  Conferees  emphatically 
believe  that  such  decisions  should 
remain  within  each  facility,  which  is 
best  able  to  respond  to  clinical  needs 
and  opportunities." 

Since  sections  1886(d)(5)(B)(v)  and 
1886(h)(4)(F)  provide  for  an  FTE  cap  for 
medical  residents  in  all  allopathic  and 
osteopathic  specialties  and  the 
Conference  Report  states  that  the 
Secretary  should  not  be  involved  in 
workforce  matters,  we  disagree  with 
these  commenters  that  we  should  allow 
for  adjustments  to  FTT;  caps  for 
programs  that  train  primary  care 
residents,  programs  that  focus  on 
ambulatory  training  or  geriatric  training 
programs.  We  believe  the  statute 
anticipates  that  each  faciUty,  within  its 
FTE  cap,  will  make  decisions  about 
training  programs  based  on  the  needs  of 
its  own  institution. 

c  Rural  underserved  areas.  Consistent 
with  section  1886(h)(4)(H).  we  provided 
a  special  rule  for  the  application  of  the 
FTE  cap  to  give  special  consideration  to 
hospitals  that  meet  the  need.s  of 
underserved  rural  areas.  Under  this 
special  rule,  we  provide  adjustments  to 
FTE  caps  for  hospitals  lo<:ated  in  rural 
areas  that  established  medical  residency 
training  programs  on  or  after  lanuary  1, 
1995.  Title  caps  can  be  adiusted  for  all 
programs  created  on  or  after  January  1 
1995  including  programs  created  after 
the  enactment  of  BBA.  The  ad|ustment 
to  an  individual  hospitals  FTE  cap  is 
based  on  the  produd  of  the  number  of 
first  year  residents  participating  in  the 
newly  established  program  in  the 
program's  third  year  of  existence  and 
the  minimum  accredited  length  for  the 
program. 

Comment:  Many  commenters 
recommended  that  an  exe  eption  to  the 
FTE  caps  should  be  jjemutted  to 
encourage  existing  programs  to  expand 
to  meet  the  needs  of  mral.  underserved 
areas.  Several  commenters  also 
suggested  providing  an  exception  to  the 
cap  that  would  allovv  a  geoj?faphic  area 
with  substantial  population  growth  to 
expand  existing  medical  residency 
training  programs  to  hospitals  which 
previously  have  not  participated  in 
residency  training  Some  commenters 
suggested  that  the  needs  of  n.iral  (and 
other  underserved)  areas  are  frequently 
met  by  facihlies  that  do  not  exist  within 
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those  areas,  but  whose  graduates 
subsequently  practice  there  This 
commenter  rtjquesled  that  HCFA 
redesignate  certain  urban  MSAs  as  rural 
for  residency  training  purposes.  One 
commenter  suggested  that  the 
designation  of  programs  in  underserved 
areas  receiving  special  consideration 
might  better  be  phrased  as  "programs 
whose  graduates  serve  underserved 
areas,"  in  order  to  be  consistent  with  the 
purpose  of  this  language.  Many 
commenters  stated  that  Congress'  intent 
that  special  consideration  be  given  to 
facilities  that  meet  the  needs  of 
underserved  rural  areas  was  meant  to 
include  entire  States  that  have  low  "per 
population  "  ratios  of  both  physicians 
and  residents.  This  commenter 
suggested  that  this  special  rule  could  be 
limited  to  the  five  States  with  lowest 
physician  to  population  ratios. 

One  commenter  stated  that  without  an 
exception,  the  FTE  cap  could  have  a 
"chilling"  effect  on  urban  hospitals 
sending  residents  to  rural  settings.  This 
commenter  stated  that  there  have  been 
several  recent  expansions  in  family 
practice  residency  programs  that 
include  a  rural  training  track,  with 
residents  located  in  outlying  hospitals. 
or  with  satellite  programs  designed 
specifically  to  train  residents  to  work  in 
areas  with  underserved  populations. 
The  commenter  suggested  that  urban 
hospitals  should  be  eligible  for 
exceptions  to  the  cap  if  they  place 
residents  in  rural,  underserved  areas. 
One  commenter  recommended  that  the 
FTE  cap  should  be  adjusted  for  urban 
programs  that  provide  25  percent  of 
their  training  in  rural  areas  that  are 
designated  as  medically  underserved 
areas  and/or  health  professional 
shortage  areas. 

Another  commenter  stated  that,  given 
the  value  of  rural  training  to  the  needs 
of  undereerved  populations,  HCFA 
should  develop  additional  exception 
language  for  rural  training  tracks  or 
programs  that  seek  to  train  residents  in 
working  with  underserved  populations. 
The  commenter  recommended  that 
HCFA  consider,  in  designating  rural  and 
rural  underserved  areas,  the  population 
served  by  the  program  and  where  the 
graduates  practice  upon  completion  of 
the  program  rather  than  the  location  of 
the  traiiyng  of  the  residents.  We 
received  comments  indicating  that 
hospitals  will  be  unlikely  to  benefit 
from  the  special  rules  for  hospitals 
located  in  rural  areas.  The  commenters 
believed  that  it  is  unlikely  that  a  rural 
hospital  will  establish  a  residency 
program  because  the  smallest  program 
which  may  be  accredited  is  for  12 
residents.  Another  commenter  stated 
that  the  majority  of  physicians  will 


settle  within  100  miles  of  their 
residency  training  location  and 
suggested  that  programs  which  serve 
underserved  rural  areas  should  be 
defined  as: 

(a)  Any  residency  program  with  more 
than  10  health  professional  shortage 
areas  within  100  miles  of  the  program. 

(b)  Residencies  that  have  identified 
themselves  prior  to  August  5,  1997  as 
having  the  mission  of  training  rural 
physicians,  and  have  placed  more  than 
10  percent  of  residents  in  the  preceding 
2  years  in  rural  underserved  areas  and 
more  than  40  percent  in  rural  areas:  or 

(c)  Residencies  within  States  where 
greater  than  70  percent  of  the  land  mass 
is  rural;  and 

(d)  Programs  meeting  the  above 
qualifications  and  those  located  within 
health  professional  shortage  areas 
would  be  disqualified  by  being  in  a 
community  of  greater  than  100,000. 

Response:  We  believe  that  the 
Congress  enacted  sections 
1886(d)(5)(B)(v)  and  1886(h)(4)(F) 
because  of  a  concern  about  the  growing 
supply  of  physicians  in  combination 
with  reports  that  the  United  States  may 
be  training  too  many  physicians  for 
practice  in  the  21st  century.  The 
Conference  Report  accompanying  the 
BBA  states  that  the  "conference 
agreement  provides  for  a  'cap'  or  limit 
on  the  number  of  residents  that  may  be 
reimbursed  by  the  Secretary,  on  a 
national  and  a  facility  level."  At  the 
same  time,  the  Conference  Report 
acknowledged  that  the  FTE  caps  could 
create  problems  in  several 
circumstances.  Accordingly,  the  statute 
provides  for  special  rules  for  medical 
residency  programs  created  on  or  after 
January  1,  1995.  and  directs  the 
Secretary  to  "give  special  consideration 
to  facilities  that  meet  the  needs  of  rural 
underserved  areas."  

Given  the  hospital  specific  FTE  caps 
mandated  by  the  statute  and  the 
Conference  Report  language  that  the 
number  of  FTE  residents  paid  for  by 
Medicare  should  not  exceed  current 
levels,  we  believe  our  policy  with  regard 
to  medical  residency  training  programs 
created  on  or  after  January  1,  1995, 
establishes  an  appropriate  balance 
between  the  competing  goals  of  limiting 
the  number  of  residents  in  training 
nationally  and  making  appropriate 
payments  for  necessary  training. 
Although  we  acknowledge  that  GME 
programs  that  provide  a  component  of 
training  in  rural  areas  also  include 
significant  training  in  hospitals  located 
in  urban  areas,  we  are  concerned  about 
the  impact  of  providing  adjustments  to 
the  FTE  limit  for  hospitals  located  in 
non-rural  areas  until  we  have  more 
experience  with  the  current  special 


rules.  As  we  stated  above,  we  will  make 
adjustments  to  the  caps  for  rural 
hospitals  that  establish  new  medical 
residency  training  programs  and  will 
allow  those  hospitals  to  affiliate  with 
hospitals  in  nonrural  areas.  Taken 
together,  these  policies  allow  rural 
hospitals,  in  combination  with  urban 
hospitals,  to  establish  training  programs 
which  can  receive  Medicare  payment 
for  direct  and  indirect  GME.  Finally, 
based  on  a  review  of  the  1997/1998 
Graduate  Medical  Education  Directory. 
we  would  note  that,  in  limited 
circumstances,  family  practice  programs 
of  fewer  than  12  residents  that  focus  on 
rural  training  may  be  accredited. 

Comment:  One  commenter  suggested 
that  many  osteopathic  training  programs 
are  located  in  underserved,  urt)an  areas 
called  Empowerment  Zones  and  that 
these  programs  should  receive  a  waiver 
from  the  FTE  caps.  Another  commenter 
recommends  that  exceptions  be 
permitted  for  urban  hospitals  serving 
underserved  populations. 

Response:  As  stated  above,  sections 
1886(d)(5)(B)(v)  and  1886(h)(4)(F)  cap 
the  number  of  osteopathic  and 
allopathic  physicians  a  hospital  may 
include  in  its  FTE  count.  Section 
1886(h)(4)(H)(i)  requires  the  Secretary  to 
prescribe  special  rules  for  application  of 
the  cap  and  the  3-year  roUing  average 
for  medical  residency  training  programs 
created  on  or  after  January  1.  1995,  and 
states  that  the  Secretary  should  give 
special  consideration  to  hospitals  that 
meet  the  needs  of  rural  underserved 
areas  in  drafting  these  rules  The  statute 
includes  osteopathic  medical  residency 
training  programs  in  the  FTE  caps  and 
the  Secretary  is  directed  by  the  statute 
to  give  special  preference  only  to  rural 
underserved  areas.  Consistent  with  the 
statute,  we  are  providing  for  adjustment 
to  FTE  caps  for  new  medical  residency 
training  programs  created  on  or  after 
January  1.  1995  and  are  not  providing 
for  the  types  of  adjustments  suggested 
by  these  commenters. 

Comment:  Several  commenters  noted 
that  medicine  is  constantly  evolving, 
leading  to  new  specialty  training 
programs.  According  to  the  commenters, 
new  specialties  do  not  necessarily 
replace  old  specialties  so  absent  explicit 
recognition  of  new  sf>ecialties.  the  cap 
on  resident  training  will  hamper  the 
ability  of  teaching  institutions  to 
implement  new  training  programs 
without  downsizing  or  eliminating 
existing  programs.  The  commenters 
urged  HCFA,  in  consultation  with  the 
medical  profession,  to  look  at 
constructive  ways  to  address  this  issue. 

Response:  As  we  have  stated  earlier, 
sections  1886(d)(5)(B)(v)  and  (h)(4)(F) 
provide  for  limits  on  the  number  of 
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residents  used  in  determining  Medicare 
payment  for  indirect  and  direct  GME.  It 
does  not  preclude  hospitals  from 
establishing  new  medical  training 
programs.  Nevertheless,  we  do 
acknowledge  that  Medicares  payments 
for  GME  may  be  important  in 
decisionmaking  about  training  and  the 
FTE  caps  mandated  by  the  BBA  may 
have  an  effect  on  the  future 
developments  in  GME  training.  These 
issues  would  be  appropriate 
consideration  for  Congress  as  well  as  the 
Medicare  Payment  Advisory 
Commission  and  the  National  Bipartisan 
Commission  on  the  Future  of  Medicare. 
Section  4629  of  the  BBA  requires  the 
Medicare  Payment  Advisory 
Commission  to  report  on  the  "extent 
Medicare  payment  policies  and  other 
Federal  policies  regard mg  teaching 
hospitals  and  graduate  medical 
education  should  be  changed  "  Section 
4021  of  the  BBA  creates  a  National 
Bipartisan  Commission  on  the  Future  of 
Medicare  which  is  required  to  "make 
recommendations  regarding  the 
financing  of  graduate  medical 
education." 

Comment:  One  commenter  stated  that 
there  are  no  instructions  on  how  to 
apply  for  an  exception  to  the  FTE  cap. 

Response:  Hospitals  seeking  to  receive 
payments  under  the  rules  for  a  new 
medical  residency  training  program 
should  consult  with  and  provide 
supporting  documentation  to  their  fiscal 
Intermediary. 

4   Aggregate  Direct  GME  FTE  Limit  for 
Affiliated  Institutions 

Section  l886(h)(4)(H)(ii)  of  the  Act 
permits  but  does  not  require  the 
Secretary  to  prescribe  rules  that  allow 
institutions  tnal  are  members  of  the 
same  affiliated  group  (as  defined  by  the 
Secretary)  to  elect  to  apply  the  FTE 
resident  limit  on  an  aggregate  basis. 
This  provision  would  permit  hospitals 
flexibility  in  structuring  rotations 
within  a  combined  cap  when  they  share 
residents. 

a.  Definition  of  affiliated  group. 
Pursuant  to  the  broad  authority 
conferred  by  the  statute,  in  the  August 
29,  1997  final  rule  with  comment 
period,  we  established  criteria  to  define 
"affiliated  group".  We  defined 
"affiliated  group"  as 

•  Hospitals  in  the  same  geographic 
wage  area  that  rotate  residents  to  other 
hospitals  of  the  group  during  the  course 
of  the  approved  program;  or 

•  Hospitals  that  are  not  located  in  the 
same  geographic  wage  area  and  are 
jointly  listed  as  "major  participating 
institutions"  as  that  term  is  used  in  the 
Graduate  Medical  Education  Directory 
for  one  or  more  programs. 


Comment:  Some  commenters 
requested  that  we  clarify  whether  the 
term  geographic  wage  area  included 
reclassification  for  purposes  of  the  wage 
index  or  the  national  standardized 
amounts  or  both.  These  commenters 
have  questioned  whether  "geographic 
wage  area"  means  a  metropolitan 
statistical  area  (MSA)  before  the  effect  of 
reclassification  and  some  commenters 
were  unsure  whether  the  term 
geographic  wage  area  included  the  effect 
of  reclassification  for  the  standardized 
amount  or  the  wage  index  or  both. 

Response:  For  purposes  of  defining  an 
affiliated  group,  we  are  using  the  terms 
"urban  area"  and  "rural  area"  before  the 
effect  of  geographic  reclassification 
under  part  412.  To  avoid  further 
confusion,  we  are  revising  S  413.86(b)  to 
use  the  terms  "urban  area"  and  "rural 
area"  (as  those  terms  are  defined  in    ' 
§  412.62(f))  for  the  purpose  of  defining 
an  affiliated  group.  Section  412.62(f) 
states  that  an  urban  area  means  a 
metropolitan  statistical  area  or  New 
England  County  Metropolitan  Area  as 
denned  by  the  Executive  Office  of 
Management  and  Budget.  A  rural  area 
means  any  area  outside  of  an  urtwn  area 

Comment.  Some  commenters 
recommended  allowing  hospitals  to  be 

[>art  of  an  affiliated  group  if  they  are 
ocated  in  the  same  State  or  located  in 
contiguous  geographic  wage  areas. 

Response:  We  agree  with  this 
recommendation  and  are  revising  the 
criteria  specified  in  §  413.86(b)  as 
follows.  Specifically,  we  are  revising 
this  section  to  provide  that  hospitals  in 
the  same  urban  area  or  a  contiguous 
urban  area  may  be  part  of  the  same 
affiliated  group  if  the  hospitals 
participate  jointly  in  training  residents 
in  at  least  one  training  program.  If  a 
hospital  is  located  in  a  rural  area,  it  may 
affiliate  with  any  hospital  in  which  it 
jointly  participates  in  training  residents 
in  the  same  rural  area  or  a  contiguous 
area. 

Comment:  Many  commenters 
disagreed  with  the  limitation  of 
affiliated  group  to  geographic  areas. 
Some  commenters  stated  that  hospital 
systems  today  are  geographically 
diverse,  the  wage  area  distinction  is 
dysfunctional,  and  the  requirement  that 
hospitals  be  located  in  the  same 
geographic  wage  area  or  jointly  listed  as 
major  participating  institutions  in  the 
Graduate  Medical  Education  Directory 
is  too  limited.  These  commenters 
requested  that  the  wage  area  and  joint 
listing  requirements  be  eliminated. 

Response:  The  criteria  we  established 
to  determine  whether  two  or  more 
hospitals  qualify  to  be  an  affiliated 
group  were  designed  to  identify 
hospitals  that  have  relationships  for 


training  residents  and  to  allow  those 
hospitals  to  continue  to  have  the 
flexibility  to  rotate  residents  under  an 
aggregate  FTE  cap.  By  focusing  on 
hospitals  that  rotate  residents  within  a 
geographic  area  and  on  whether  they  are 
recognized  for  jointly  participating  in 
residency  training  by  the  accrediting 
body,  we  are  identifying  hospitals  that 
are  affiliated  for  purposes  of  GME 
training.  We  believe  that  our  approach 
for  identifying  hospitals  that  require 
flexibility  under  an  aggregate  FTE  cap  is 
reasonable  and  consistent  with  section 
1886(h)(5)(H)  of  the  .^ct.  which  provides 
the  Secretary  with  authority  to  define 
hospitals  that  are  members  of  the  same 
affiliated  group.  We  believe  that  the 
geographic  boundary  provided  by  an 
urban  or  rural  area  is  an  appropriate 
basis  upon  which  to  identifv  hospitals 
that  share  residents  for  purposes  of  GME 
training.  We  agree,  however,  that 
focusing  solely  on  hospitals  located 
within  an  MS.A  is  limiting  and  are 
maiting  the  qualifying  criteria  for  being 
members  of  the  same  affiliated  group 
less  restnctive  I'nder  this  final  rule,  we 
are  allowioK  hospitals  to  \^>e  members  of 
the  same  affiliated  group  which  lointiy 
participate  in  residency  training  and  are 
located  in  the  same  or  a  contiguous 
MSA  or  the  <iame  rural  area  and  a 
contiguous  area 

Comment:  One  commenter  stated  that 
the  rules  regarding  "maior  participating 
institution"  are  disadvantageous  to 
residency  programs  in  small  towns  and 
relatively  small  geographu.  wage  areas 
because  the  definition  of  'maior 
participating  institution"  requires  that 
the  hospital  provide  rotations  of  at  least 
one-sixth  of  the  program  length  or  fi 
months.  Since  rural  hospitals  are  more 
likely  to  sponsor  shorter  rotations, 
hospitals  in  rural  areas  would  be  much 
less  able  to  meet  the  critena  to  become 
part  of  an  affiliated  group  The 
commenter  believes  this  does  not  meet 
with  Congressional  intent  to  provide 
special  consideration  for  rural  areas. 

Response:  As  discussed  above,  we  are 
modifying  the  definition  of  affiliated 
group  to  permit  affiliations  between 
hospitals  located  in  rural  areas  and 
hospitals  located  in  an  area  contiguous 
to  the  rural  area. 

Comment.  Some  commenters 
recommended  allowing  entities  under 
common  ownership  or  part  of  tlTe  same 
"system"  to  be  an  affiliated  group  for 
purposes  of  aggregating  their  caps 
Another  commenter  recommended 
creating  an  additional  "affiliated  group" 
definition  that  would  allow  ag^rygation 
of  FTE  residents  for  hospitals  under 
common  ownership  and  operation  with 
one  or  more  medical  schools  (the 
program  sponsors)  provided  smh 
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hospitals  are  within  the  geographic 
border  of  a  single  state.  Another 
commenter  suggested  that  hospitals  that 
certify  they  operate  as  a  single  health 
care  system  should  be  considered  an 
affiliated  group,  regardless  of  the 
hospitals'  geographic  locations.  These 
systems  functionally  operate 
coordinated  and  centrally  controlled 
GME  programs  and  often  rotate  their 
residents  among  their  various  facilities 
depending  on  training  needs  and  other 
considerations. 

Response:  We  agree  with  the 
commenters  who  suggested  that 
hospitals  that  are  under  common 
ownership  should  be  permitted  to  be 
part  of  the  same  affiliated  group 
regardless  of  geographic  boundaries  and 
are  modifying  §41 3.86(b)  accordinglv 

Comment:  One  commenter  stated  that 
Medicare's  related  party  principle 
should  be  a  basis  for  defining  affiliated 
group  because  that  would  allow 
hospitals  to  better  manage  training  of 
residents. 

Response  We  do  not  agree  that 
Medicare's  related  party  principle 
should  govern  which  hospitals  qualify 
to  be  part  of  the  same  affiliated  group 
The  criteria  for  t)eing  part  of  an 
affiliated  group  are  intended  to  identify 
a  relationship  among  hospitals  for 
sharing  residents.  The  related  party 
principle  is  used  under  principles  of 
Medicare  cost  reimbursement  to 
determine  the  costs  of  a  related  party 
which  may  be  claimed  on  a  hospital's 
cost  report.  Under  the  related  party 
principle,  hospitals  mav  claim  costs  of 
a  related  party  which  may  not  be  a 
hospital.  For  instance,  a  hospital  may 
include  the  costs  of  a  related  medical 
school  on  its  cost  report.  Since  the 
related  party  principle  is  used  in 
detenfuning  which  costs  of  a  related 
party  a  hospital  is  entitled  to  claim  and 
is  not  indicative  of  joint  participation  in 
a  training  program,  we  do  not  believe 
the  related  party  principle  is 
appropriate  criteria  for  determining 
whether  hospitals  may  be  part  of  the 
same  affiliated  group. 

Comment:  One  commenter  stated  that 
the  "affiliation"  policy  should  allow  for 
situations  where  not  all  affiliated 
institutions  choose  to  eiect  to  apph  for 
an  aggregate  cap. 

Response:  Hospitals  that  could  qualify 
to  be  part  of  an  affiliated  group  do  not 
have  to  affiliate  .^s  we  describe  in  more 
detail  below,  for  purposes  of  applying 
an  aggregate  cap  hospitals  must  affiliate 
by  explicit  agreement.  If  a  hospital  does 
not  affiliate,  that  hospital  will  remain 
sub)e<:t  to  a  cap  based  on  its  FTE  count 
in  its  most  recent  cost  reporting  period 
ending  on  or  before  December  31,  1996. 
The  aggregate  cap  will  only  be  applied 


for  hospitals  that  elect  to  be  part  of  an 
affiliated  group. 

Comment:  Other  commenters 
suggested  that  unrelated  hospitals  that 
jointly  sponsor  programs  should  be 
allowed  to  be  part  of  the  same  affiliated 
group. 

Response:  Under  our  regulations, 
common  sponsorship  will  qualify  two 
or  more  hospitals  to  be  part  of  the  same 
affiliated  group.  We  are  revising 
§  413.86(b)  to  clarify  that  hospitals  that 
are  jointly  listed  for  one  or  more 
medical  residency  training  programs  in 
the  Graduate  Medical  Education 
Directory  as  a  sponsor,  primary  clinical 
site  or  major  participating  institution 
may  qualify  to  be  an  affiliated  group  for 
purposes  of  an  aggregate  FTE  cap. 

Comment:  Many  commenters  stated 
that  program  sponsors  should  be  able  to 
make  decisions  about  where  training 
should  oa;ur  and  the  hospital  FTE  caps 
should  be  adjusted  accordingly.  Several 
commenters  stated  that  hospitals  in  an 
affiliated  group  should  be  allowed  to 
arrange  residencies  in  the  manner  that 
best  fits  their  community.  One 
commenter  stated  that  we  should  permit 
adjustments  to  caps  to  refiect  rotations 
resulting  from  restructuring  training 
programs  brought  about  by  changes  in 
provider  affiliations,  giving  preference 
to  the  sponsoring  teaching  hospital  to 
subsume  residency  positions  that  were 
previously  in  affiliated  institutions. 

Response  .Mthough  we  agree  that 
program  sponsors  are  likely  the  best 
qualified  to  determine  how  and  where 
training  should  occur,  we  do  not  believe 
that  it  would  be  appropriate  to  allow 
hospital  specific  adjustments  to  FTE 
caps  based  on  unilateral  decisions  by 
program  sponsors  or  the  hospital  which 
sponsors  the  training  program.  In 
situations  where  the  sponsor  of  the 
program  is  a  medical  school  and  not  a 
hospital,  we  do  not  believe  it  would  be 
appropriate  to  make  adjustments  to 
hospital  FTE  caps  basea  on  the  decision 
of  an  entity  that  has  no  relationship  to 
the  Medicare  program.  Furthermore, 
since  medical  schools  do  not  provide 
cost  reports  or  counts  of  FTE  residents 
to  Medicare,  we  do  not  believe  there 
would  be  an  appropriate  mechanism  for 
making  adiu.stments  to  hospital  FTE 
ij^us  under  the  aggregate  i,aps  if 
decisions  regarding  affiliations  and 
adjustments  are  not  being  made  by 
hospitals.  We  would  also  note  that 
hospitals  may  be  in\  olved  m  manv 
medical  residency  training  programs 
involving  different  program  directors 
Making  adjustments  to  hospital  caps 
based  on  the  decisions  of  multiple 
people  within  the  hospital  would  not  be 
administratively  feasible.  Further,  since 
hospitals  may  not  sponsor  all  of  the 


programs  they  participate  in.  we  do  not 
believe  that  it  is  appropriate  to  make 
downward  adjustments  in  a  hospital's 
FTE  cap  based  on  a  unilateral  decision 
of  another  hospital. 

Comment:  Several  commenters  noted 
that  the  Graduate  Medical  Education 
Directory  does  not  include  osteopathic 
training  programs  and  requested  a 
reference  to  an  official  listing  of 
American  Osteopathic  Association 
approved  training  programs. 

Response:  We  agree  with  the 
commenters  who  suggested  that  the 
regulation  needs  a  comparable  reference 
for  osteopathic  medical  residency 
training  programs  to  the  Graduate 
Medical  Education  Directory,  which 
only  lists  allopathic  training  programs. 
Medical  residency  programs  accredited 
by  the  American  Osteopathic 
Association  are  listed  in  a  publication 
called  Opportunities.  Directory  of 
Osteopathic  Postdoctoral  Programs.  For 
purposes  of  this  final  rule,  if  two 
hospitals  are  not  located  in  the  same 
MSA  or  a  contiguous  MSA,  they  may 
qualify  to  be  part  of  the  same  affiliated 
group  if  the  hospitals  are  jointly  listed 
for  one  or  more  programs  in 
Opportunities  as  the  sponsor  or  under 
the  heading  "affiliations  and  outside 
rotations"  (413.86(b)). 

Comment:  One  commenter  stated  that 
the  American  Osteopathic  Association 
is  requiring  all  accredited  osteopathic 
GME  programs  to  be  part  of  an 
osteopathic  postdoctoral  training 
institution  (OPT!)  by  July  1, 1999.  There 
are  several  hospitals  that  are  currently 
participating  in  an  approved  OPTl.  The 
commenter  was  concerned  that  the 
OPTI  is  a  consortium  of  providers  and 
these  consortia  would  not  qualify  as  an 
affiliated  group.  The  commenter 
recommended  that  HCFA  recognize  a 
formally  organized  osteopathic  GME 
consortia  without  geographic  limit. 
Further,  the  commenter  stated  that  any 
affiliation  should  be  recognized  for 
aggregation  purposes  even  if  the 
hospitals  are  not  in  the  same  geographic 
wage  area. 

Response:  We  have  reviewed 
materials  regarding  the  OPTI  concept 
from  the  American  Osteopathic 
Association  and  note  that  an  OPTI  may 
include  an  "associate  institution"  that 
provides  6  months  or  more  of  training 
per  year  and  an  "affiliate  institution" 
where  less  than  6  months  of  rotations 
per  year  are  occurring.  Since  the  OPT! 
concept  is  not  yet  fully  implemented, 
we  believe  it  would  be  premature  to 
begin  recognizing  institutions  which  are 
part  of  an  OPTI  under  the  definition  of 
affiliated  groups  for  purposes  of  an 
aggregate  FTE  cap.  However,  we  will 
continue  to  evaluate  whether  hospitals 
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participating  m  an  OKTl  could  be  part 
of  an  affiliated  group,  and  we  will 
specifically  focus  on  the  duration  of 
rotations  among  hospitals  within  the 
OPTI  in  making  this  decision 

Comment:  Several  commenters  stated 
that  accreditation  requirements 
mandated  an  increase  in  their  hospital's 
FTE  resident  count  due  to  the  tranifer 
of  residents  from  a  Veterans  Affairs 
Medical  Center  or  a  Department  of 
Defense  facility  These  commenters 
stated  that  an  exception  to  the  FTE  cap 
should  be  allowed  when  n  hospital's 
resident  count  increased  m  situations 
where  the  aggregate  count  of  residents 
among  the  affiliated  hospitals,  including 
Veterans'  Affairs  Medical  Centers, 
remains  unchanged.  Other  commenters 
recommended  that  HCFA  give  program 
sponsors  the  ability  to  transfer  residents 
from  Veterans  Affeirs'  hospitals  to  non- 
Veterans'  Affairs  hospitals. 

Response  Sections  1886(d)(5)(B)(v) 
and  {h)(4)(F)  of  the  Act  provide  for  FTE 
caps  on  the  basis  of  a  hospital's  most 
recent  cost  reporting  period  ending  on 
or  before  December  31.  1996.  Section 
1886(h)(4)(H)  of  the  Act  allows  hospitals 
that  are  part  of  the  same  affiliated  group 
to  apply  the  FTE  cap  on  an  aggregate 
basis.  Veterans'  Affairs  and  Department 
of  Defense  hospitals  do  not  have  cost 
reporting  periods  for  Medicare  payment 
purposes  and  do  not  provide  data  on 
FTE  resident  counts  to  Medicare.  We 
believe  that  hospitals  that  do  not 
participate  in  Medicare  should  not  be 
part  of  an  affiliated  group  since  the 
statute  caps  the  number  of  residents 
based  on  the  number  of  residents 
reported  by  the  hospital  in  its  Medicare 
cost  reporting  periods.  In  addition, 
hospitals  that  do  not  participate  in 
Medicare  do  not  submit  cost  reports  to 
a  fiscal  intermediary;  therefore,  we 
would  be  unable  to  apply  an  aggregate 
FTE  cap  to  an  affiliated  group  that 
included  these  hospitals. 

In  summary,  we  are  defining  an 
affiliated  group  as  follows: 

•  Hospitals  in  the  same  urban  area  or 
in  contiguous  urban  areas  which  rotate 
residents  to  other  hospitals  of  the  group 
during  the  course  of  the  program  year; 

•  Hospitals  located  in  the  same  rural 
area  or  in  contiguous  rural  and  urban 
areas  that  rotate  residents  to  other 
hospitals  of  the  group  during  the  course 
of  the  program  year;  or 

•  Hospitals  that  are — 

— Jointly  listed  as  the  sponsor,  primary 
clinical  site  or  major  participating 
institution  as  those  terms  are  used  in 
the  Graduate  Medical  Education 
Directory  for  one  or  more  programs;  or 

— Jointly  listed  as  the  program  sponsor 
or  under  affiliations  and  outside 


rotations  in  Opportunities,  the 
directory  of  osteopathic  graduate 
medical  education  programs;  or 

•  Hospitals  which  are  under  common 
ownership. 

6.  Application  of  the  FTE  caps  to  an 
affiliated  group  In  the  August  29,  1997 
final  rule,  we  addressed  application  of 
the  FTE  cap  for  hospitals  which  are 
members  of  the  same  affiliated  group. 
Hospitals  which  qualify  to  be  part  of  the 
same  affiliated  group  may  elect  to  have 
the  individual  FTE  caps  applied  on  an 
aggregate  basis.  This  means  that  we 
would  apply  a  cap  to  the  group  as  a 
whole,  and  the  cap  for  the  group  would 
equal  the  sum  of  the  individual  FTE 
caps  for  all  hospitals  that  are  part  of  the 
affiliated  group.  Indirect  and  direct 
graduate  medical  education  payment 
would  be  based  on  hospital  specific  FTE 
counts  under  an  aggregate  FTE  cap.  In 
the  August  29.  1997  final  rule  with 
comment  period,  we  stated  that  the 
aggregate  FTE  cap  for  an  affiliated  group 
would  be  applied  on  an  institution-wide 
basis.  We  recognize  that  hospitals  may 
participate  in  many  different  speciality 
programs  and  may  share  residents  for 
one  specialty  program  with  one  hospital 
but  share  residents  for  a  different 
program  with  another  hospital,  but  we 
did  not  believe  it  would  be 
administratively  feasible  to  apply  the 
FTE  cap  on  a  program  by  program  basis. 
That  is,  the  aggregate  cap  under  the 
August  29,  1997  final  rule  with 
comment  period  would  be  the  combined 
individual  caps  of  each  hospital  that 
elects  to  be  part  of  an  affiliated  group 

Comment:  One  commenter  stated  that 
hospitals  may  have  rotation 
relationships  with  a  number  of  different 
hospitals.  According  to  these 
commenters.  aggregation  of  resident 
counts  among  all  hospitals  is  not 
practical  or  feasible.  Many  commenters 
suggested  that  we  should  permit 
hospitals  to  aggregate  resident  numbers 
at  the  program  level  if  the  hospitals 
provide  supporting  documentation  that 
the  aggregate  count  of  residents  within 
the  program  remains  unchanged.  One 
commenter  who  supported  affiliations 
at  the  program  level  stated  that  HCFA 
should  require  hospitals  to  report  Kits 
by  program  sponsor  and  include  a 
separate  count  of  each  program  on  the 
Medicare  cost  report.  Hospitals  would 
have  multiple  FTE  caps  and  would  be 
responsible  for  reconciling  each 
individual  program  cap  with  the 
intermediary.  Several  commenters 
stated  that  HCFA  should  allow  affiliated 
hospitals  to  transfer  programs  and  that 
each  hospital's  cap  be  adjusted  based  on 
a  joint  letter  from  the  affected  providers 


Response  A.s  wb  stated  in  the  August 
29,  1997  final  rule  with  comment 
period,  we  recognize  that  many 
hospitals  may  share  residents  for 
particular  specialty  programs  We  stated 
that  hospital  affiliations  must  be  on  an 
institution-wide  basis  because  of  our 
concern  about  the  administrative 
feasibility  of  allowing  affiliations  on  a 
program-by-program  basis  Although  we 
continue  to  have  concerns  that  program 
specific  affiliations  may  generate 
enormous  complexity  in  monitoring 
FTE  resident  counts  for  fiscal 
intermediaries  and  may  impose 
significant  documentation  burdens  on 
hospitals,  we  agree  with  the 
commenters  that  it  would  be 
appropriate  for  Medicare  to 
accommodate  agreements  between 
individual  hospitals  for  specific 
programs  A  hospital  c  ould  have  an 
agreement  with  one  hospital  for  a 
particular  program  and  another  hospital 
for  a  different  program.  An  agreement 
between  two  hospitals  does  not  mean 
only  those  hospitals  are  an  affiliated 
group,  if  those  hospitals  also  have 
agreements  with  other  hospitals  Rather, 
the  affiliated  group  includes  the  onginal 
two  hospitals  that  have  an  a^^r«ement 
and  every  hospital  that  has  an 
agreement  with  any  of  those  hospitals. 
We  will  continue  to  apply  the  FTE  cap 
on  an  aggregate  basis  for  institutions 
that  are  part  of  an  affiliated  group  That 
is.  we  will  combine  the  individual  caps 
for  each  institution  that  has  an 
agreement  to  be  an  affiliated  group  to 
verify  that  the  sum  total  of  the  resident 
counts  for  all  institutions  does  not       • 
exceed  the  aggregate  cap  We  will  make 
payment  to  individual  hospitals  based 
on  hospital  specific  FTE  counts. 

Each  agreement  must  specify  the 
adjustment  to  each  hospital's  FTE 
counts  from  the  cost  reporting  period 
ending  during  calendar  year  1996  for 
purposes  of  applying  the  aggregate  FTE 
cap  for  the  period  of  the  agreement.  The 
agreements  must  specify  the  adjustment 
to  the  IME  and  direct  GME  FTE  counts 
separately  since  hospitals  are  subject  to 
two  different  FTE  counts  for  each 
respective  cap.  Since  medical  residency 
training  programs  generally  follow  a 
July  1  to  June  30  residency  training  year, 
each  agreement  should  specify 
adjustments  to  FTE  counts  on  a  12- 
month  basis  from  July  1  to  June  30  of 
each  year  The  agreements  must  t)e  for 
a  minimum  of  one  program  vear  but 
may  be  for  more  than  one  year  A 
hospital  will  be  permitted  to  engage  in 
multiple  agreements  with  different 
hospitals  as  illustrated  below   For 
example,  hospital  A  can  have  an 
agreement  with  hospital  B  for  an 
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internal  medicine  program  and  another 
agreement  with  hospital  C  for 
emergency  medicine,  .although 
hospitals  B  and  C  do  not  have  an 
agreement  for  any  program,  the 
affiliated  group  is  A.  B.  and  C,  we  will 
apply  the  cap  on  an  aggregate  basis  for 
A,  B,  and  C:  that  is  the  FTE  resident 
counts  at  hospitals  A.  B.  and  C  can  not 
exceed  the  sum  of  the  combined  caps 
for  the  three  hospitals 

If  the  combined  FTE  counts  for 
hospitals  A.  B.  and  C  does  not  exceed 
the  aggregate  cap,  we  will  pay  each 
hospital  based  on  its  hospital  specific 
FTE  count  If  the  combined  FTE  counts 
for  hospitals  A.  B.  and  C  exceed  the 
aggregate  cap,  we  need  individual  caps 
for  each  hospital  in  order  to  limit 
payment  to  the  number  of  FTEs 
included  under  the  aggregate  FTE  cap. 
In  this  situation,  each  hospital  will  be 


paid  based  on  its  actual  FTE  up  to  its 
individual  FTE  cap  as  adjusted  per 
agreements.  We  will  allow  each 
respective  institution's  individual  cap  to 
reflect  the  adjustment  per  their 
individual  agreements.  However,  we  are 
requiring  that  agreements  regarding 
application  of  the  aggregate  cap  planned 
for  the  year  be  completed  by  the 
beginning  of  each  residency  training 
year  (that  is,  July  1).  The  hospitals  in  the 
affiliated  group  may  adjust  the  initial 
FTE  counts  by  June  30  of  each  residency 
training  year  if  actual  FTE  counts  for  the 
program  year  are  different  than 
projected  in  the  original  agreement. 

If  a  hospital  cost  report  does  not 
correspond  with  a  July  1  to  June  30 
residency  training  year,  we  will  prorate 
the  changes  specified  in  the  agreement 
to  each  hospital's  FTE  cap  on  the  basis 
of  a  cost  reporting  period.  In  the 


example  illustrated  below,  there  is  an 
agreement  between  hospitals  A  and  B  to 
allow  hospital  A  an  additional  10 
residents  that  were  previously  included 
in  hospital  B's  FTE  count.  Hospital  B 
also  has  an  agreement  with  hospital  C 
to  allow  hospital  B  an  additional  five 
residents  previously  counted  by 
hospital  C.  We  are  also  assuming  that 
these  agreements  are  for  two  years.  The 
'aggregate  FTE  cap  for  hospitals  A,  B, 
and  C  will  be  the  combined  FTE  cap  for 
the  these  hospitals.  For  instance,  if 
hospital  A,  B,  and  C  each  have  an  FTE 
cap  of  100  residents,  the  aggregate  cap 
will  be  300  residents.  The  cap  will  be 
applied  as  follows  per  the  planned 
changes  assuming  hospital  A  has  a  July 
1  to  June  30  cost  reporting  period  and 
hospital  B  has  a  October  1  to  September 
30  cost  reporting  period  and  hospital  C 
has  a  calendar  year  cost  report: 


Hosprtal 

Cost  reporting  period 

Ptanned  change  in  FTE  cotint  (lor  07/ 

01-06/30) 

Planned 

change  lor 

cost  reporting 

period 

Hospital  A  „ 

HosDita!  B                                 

07/0 1  !98r-e:30'99     .  ..^ 

10/01  'g^-og'so/ga  

♦10  pe'  aorp^nent  with  B  

♦10.00 

-  10  per  agreernent  witti  A  „ 

♦5  per  agreement  with  C  

-2.50 

1 0rt)1  /9&-9'30/99     „ 

10/01/97-09  30/98   

-10.00 
♦1.25 

1 0/0  r'9&-09, 30/99  

♦5.W 

Hosoitai  B  ftotan 

1 0/0 1  '97-09.'30/98    

-  5  oer  totai  aareements  

-1.25 

Hospital  C  

10/01-98-09: 30,'99   

0 1  /0 1  '9f^^  ^  2  '3 1  -98   -... 

01/01/99-12  31  '99   „ 

-5  per  agreement  with  B 

-5.00 
-2.50 

-5.00 

Since  the  agreements  are  effective  July 
1,  1998,  the  agreements  are  only  in 
effect  for  3  months  or  2,t  percent  of  the 
year  for  hospital  B's  October  1.  1997  to 
September  30,  1998  cost  report  and  the 
FTE  reduction  for  the  portion  of  the 
residency  training  year  included  in  that 
cost  report  IS  a  net  -  1.25  FTEs  (- 2.5 
to  1.25)  for  agreements  with  hospitals  A 
and  C.  The  agreements  are  ongoing  for 
the  July  1,  1999  to  June  30,  2000 
residency  training  year  and  the 
ad)ustment  to  hospital  B's  cap  is  a  net 
-  5  0  FTEs  for  the  October  1 .  1998  to    - 
September  30,  1999  cost  reporting 
period  (effectively  -3.75  for  the 
October  1,  1998  to  June  30,  1999  portion 
of  the  cost  reporting  period  included  in 
the  residency  training  year  and  -  1.25 
for  the  July  1,  1999  to  September  30, 
1999  portion  of  the  cost  reporting  period 
included  in  the  residency  training  year). 
Similarly,  a  prorated  portion  of  the  FTE 
reduction  for  hospital  C  is  included  in 
the  January  1,  1998  to  December  31, 
1998  cost  reporting  period  for  the 
agreement  with  hospital  B  That  is,  the 
FTE  reduction  for  the  portion  of  the  July 
1.  1998  to  June  30,  1999  residency 
•raining  year  included  in  hospital  C's 


calendar  year  1998  cost  report  is  -2.5 

FTE 

Since  the  agreement  is  ongoing  for  the 
luly  1.  1999  to  lune  30.  2000  residency 
t.'-aining  year,  there  is  a  -  5.0  FTE 
reduction  for  the  calendar  year  1999 
cost  report  (effectively  -2.5  for  the 
January  1,  1999  to  June  30,  1999  portion 
of  the  residency  training  year  included 
in  the  cost  report  and  -  2,5  FTE  for  the 
July  1.  1999  to  December  30,  1999 
portion  of  the  residency  training  year 
included  in  the  cost  report).  If  the 
groups  actual  FTE  cou.nt  exceeds  the 
aggregate  cap.  which  equals  the 
combined  individual  caps  for  each 
hospital  (hospitals  A,  B.  and  C  in  the 
example  above),  we  will  apply  the 
individual  FTE  caps  as  adjusted  per 
agreements  For  instance,  the  combined 
individual  caps  for  hospitals  A,  B,  and 
C  equals  300  residents  If  the  total 
number  of  residents  for  the  cost 
reporting  periods  ending  in  1999  for 
hospitals  A.  B.  and  C  exceeds  300 
resident!-,,  we  wii!  make  payments  to 
each  hospital  based  on  the  individual 
cap  as  adiusted  per  agreements  Hospital 
A  would  be  paid  with  a  cap  based  on 
110  residents  (100  -^  10)  for  its  July  1, 
1998  to  June  30   1999  cost  reporting 


period.  Hospital  B  would  be  paid  based 
on  a  cap  of  95  residents  for  its  October 
1, 1998  to  September  30, 1999  cost 
re{X)rting  p>eriod.  Hospital  C  would  be 
paid  based  on  95  residents  for  its 
January  1,  1999  to  December  31,  1999 
cost  reporting  period.  Each  hospital  that 
exceeds  its  individual  cap  after  the 
adjustments  per  the  agreements  will  be 
paid  based  on  the  methodology 
described  in  August  29,  1997  final  rule 
writh  comment  period  (62  FR  46004  and 
46005)  and  repeated  in  the  table  found 
in  the  Appendix  to  this  final  rule.  That 
is,  we  will  multiply  the  hospital's 
unweighted  FTE  cap  (as  adjusted  per 
the  agreements)  by  the  ratio  of  the 
weighted  to  unweighted  Fit's  for  the 
cost  reporting  period. 

Each  agreement  must  also  specify  the 
adjustment  to  each  respective  hospital 
cap  in  the  event  the  agreement 
terminates,  dissolves  or,  if  the 
agreement  is  for  a  specified  time  period, 
for  lesidency  training  years  and  cost 
reporting  periods  subsequent  to  the 
period  of  the  agreement  for  purposes  of 
applying  the  FTE  cap  on  an  aggregate 
basis.  In  the  absence  of  an  agreement  on 
the  FTE  caps  for  each  respective 
institution  following  the  end  of  the 
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agreement,  each  hospital's  VTE  cap  will 
be  the  indirect  and  direct  medical 
education  FTE  count  from  each 
hospital's  cost  reporting  periods  ending 
in  1996  and  the  cap  will  not  be  applied 
on  an  aggregate  basis.  The  net  effect  of 
adjustments  to  each  hospital's  FTE  cap 
for  each  agreement  must  total  zero  on  a 
program  basis,  as  provided  for  in  the 
above  example.  That  is.  if  the  agreement 
involves  fwo  hospitals,  any  positive 
adjustment  for  one  hospital  must  be 
offset  by  a  negative  adjustment  for  the 
other  hospital  of  at  least  the  same 
amount. 

We  are  allowing  individual  hospitals 
to  enter  into  agreements  with  multiple 
hospitals,  as  illustrated  above  with 
hospital  B.  However,  we  are  concerned 
about  the  administrative  feasibility  of 
monitoring  the  aggregate  FTE  caps 
under  these  agreements.  The  situation 
that  concerns  us  is  reconciling 
adjustments  to  FTE  caps  under  an 
aggregate  cap  when  the  aravements 
involve  hospitals  with  different  fiscal 
intermediaries.  For  instance,  in  the 
situation  where  hospital  A  and  hospital 
B  are  serviced  by  the  same  fiscal 
intermediary  but  hospital  C  has  a 
different  intermediary,  hospitals  A  and 
B's  fiscal  intermediary  will  receive  two 
agreements:  one  between  hospital  A  and 
hospital  B  and  one  between  hospital  B 
and  C.  Hospital  C's  fiscal  intermediary 
must  receive  the  agreement  between 
hospitals  A  and  B  as  well  as  the 
agreement  between  hospitals  B  and  C. 
for  the  adjustments  to  be  reconciled  in 
the  aggregate.  In  the  absence  of  the 
agreement  between  hospitals  B  and  C. 
hospital  C's  fiscal  intermediary  would 
be  unaware  that  a  downward 
adjustment  to  hospital  C's  cap  is 
required.  In  the  absence  of  the 
agreement  between  hospitals  A  and  B. 
hospital  C's  Gscal  intermediary  would 
be  unable  to  reconcile  the  aggregate  FTE 
cap  between  hospitals  A.  B.  and  C. 

We  believe  the  only  way  for  aggregate 
FTE  caps  to  be  reconciled  based  on 
multiple  agreements  between  hospitals 
is  for  each  agreement  to  be  sent  to  each 
hospital's  fiscal  intermediary.  Attached 
to  each  agreement  would  be  copies  of 
other  agreements  that  each  hospital 
which  is  part  of  the  original  agreement 
has  with  other  hospitals.  This  would 
require  hospital  A  and  B's  fiscal 
intermediary  to  receive  the  agreements 
between  hospitals  A  and  B  and 
hospitals  B  and  C  and  any  other 
hospitals  which  have  agreements  with 
those  hospitals.  Thus,  if  hospitals  A.  B, 
and  C  constitute  the  affiliated  group, 
hospital  A  and  B's  fiscal  intermediary 
would  have  to  receive  copies  of  the 
agreements  between  hospitals  A  and  B 
and  hospitals  B  and  C.  Hospital  C's 


fiscal  intermediary  also  would  have  to 
receive  copies  of  the  agreements 
between  hospitals  B  and  C  and  hospitals 
A  and  B.  The  original  and  subsequent 
agreements  must  include  the  provider 
number  of  each  respective  institution 
which  is  part  of  the  agreement, 
signatures  of  each  hospital 
representative,  the  date  of  the 
agreement,  and  the  respective 
adjustment  to  each  hospital's  FTE  cap 
for  indirect  and  direct  graduate  medical 
education.  Each  agreement  must 
indicate  that  copies  are  being  sent  to 
HCFA.  Copies  of  the  original  agreement 
must  be  sent  to:  Division  of  Acute  Care, 
C5-08-27.  7500  Security  Boulevard. 
Bahimore.  Maryland  21244  We  will 
consider  changes  to  the  process 
described  above  if  we  find  a  less 
burdensome  approach  to  reconciling 
individual  FTE  caps  under  aggregate 
caps. 

We  are  establishing  this  process  for 
application  of  an  aggregate  FTE  cap 
pursuant  to  section  1886(h)(4)(H)  of  the 
Act.  which  states  that  the  "Secretary 
may  prescribe  rules  which  allow 
institutions  which  are  members  of  the 
same  affiliated  group  (as  defined  by  the 
Secretary)  to  elect  to  apply  "  the  FTE 
caps  on  an  aggregate  basis.  The  statute 
provides  the  Secretary  with  broad 
authority  to  define  what  is  an  affiliated 
group  and  how  to  apply  the  FTE  caps 
to  members  of  that  group  and  we  are 
establishing  the  process  described  above 
under  this  broad  authority.  Our  policy 
provides  a  mechanism  to  make 
payments  to  individual  hospitals  under 
an  overall  cap  that  is  consistent  with  the 
caps  of  the  individual  hospitals 
included  in  the  affiliated  group  As  we 
have  stated  earlier,  although  we  have 
concerns  about  the  ability  to  reconcile 
multiple  agreements,  we  are  providing 
this  pohcy  to  allow  hospitals  that  jointly 
participate  in  training  the  flexibility  to 
change  arrangements  for  training 
residents. 

Comment:  Some  commenters  stated 
that  hospitals  will  not  have  incentives 
to  form  affiliated  groups  if  one  hospital 
will  have  to  relinquish  its  FTEs 
included  in  its  cap  to  another  hospital. 
These  commenters  recommended  that 
HCFA.  through  the  aggregation  rules, 
give  program  sponsors  the  ability  to 
aggregate  and  then  transfer  residency 
positions  between  participating 
hospitals.  Another  commenter  suggested 
that  we  consider  allowing  hospitals  to 
aggregate  FTEs  at  the  level  of  the 
sponsoring  institution.  One  commenter 
stated  that  medical  schools  that  are  not 
part  of  academic  medical  centers  are  at 
a  particular  disadvantage  in  assuring 
that  they  will  be  able  to  move  their 
residents  among  affiliates. 


Response:  As  we  have  stated 
previously,  sections  1886(d)(5)(B)(v) 
and  (h)(4)(F)  of  the  Act  limit  the  number 
of  FTEs  that  hospitals  can  count  for 
Medicare  payment  for  indirect  and 
direct  GME.  respectively  While 
Congress  did  extend  authority  to  the 
Secretary  to  develop  rules  that  allow 
hospitals  that  are  part  of  the  same 
affiliated  groups  to  elect  to  apply  the 
FTE  cap  on  an  aggregate  basis,  section 
1886(h)(4)(H)(ii)  of  the  Act  states  that 
"institutions  which  are  memben;  of  the 
same  affiliated  group"  may    elect  to 
apply  the  limitation  of  subparagraph  (F) 
on  an  aggregate  basis".  Since  Medicare 
makes  payment  to  hospitals  and 
subparagraph  (F)  provides  for  the  FTE 
cap  on  the  basis  of  hospital  cost 
reporting  periods,  we  do  not  believe  it 
would  be  appropnate  to  allow  program 
sponsors  that,  as  stated  above,  rnav  or 
may  not  be  hospitals  to  make  det.isions 
about  hospital  FTE  caps  for  purposes  of 
Medicare  payment.  Furthermore, 
participation  in  an  affiliated  group  is 
voluntary.  Even  in  situations  where  the 
program  sponsor  is  a  hospital,  we 
believe  it  would  be  inappropriate  to 
allow  one  hospital  to  make  a  det:is!on 
about  the  application  of  individual  FTE 
caps  under  an  aggregate  FTE  cap. 
without  the  second  hospital's 
agreement 

We  recognize  that  hospitals  may  be 
reluctant  to  agr»e  to  lower  individual 
FTE  caps  under  an  aggregate  cap 
However,  the  aggregate  limit  is  a 
voluntary  provision   .affiliation  is  an 
option  that  hospitals  may  "elect,  "  in 
accordance  with  rules  established  by  the 
Secretary,  to  allow  for  the  movement  of 
residents  among  participating  hospitals 
under  an  aggregate  FTE  cap 

(Aimnient  One  (.onrimenter  stated  that 
the  IME  resident-to-bed  ratio  and  the 
FTE  resident  caps  should  be  applied  in 
the  aggregate  for  institutions  that  are 
members  of  an  affiliated  group  The 
commenter  believed  that  the  application 
of  the  cap,  as  proposed,  will  have  "the 
unintended  affect  of  discouraging  multi- 
ITospital  and  ambulatory  site  program 
configurations".  The  commenter  noted 
that  there  is  no  provision  in  the 
regulation  which  would  allow  an 
adjustment  to  the  IME  FTE  and  resident- 
to-bed  ratio  cap  for  affiliated  groups. 

Response:  We  agree  that  *(  412  105 
should  reference  § 413.86(g)(4)  for 
purposes  of  applying  the  IME  FTE  cap 
on  an  aggregate  basis  Section  412.105 
should  also  be  modified  to  reference 
§4 13.86(g)(6)  for  purposes  of  adjusting 
the  IME  FTE  cap  for  new  medical 
residency  training  programs  We  are 
including  these  references  in  §  412.105, 
However,  we  disagree  that  the  intern 
and  resident-to-bed  ratio  for  an  affiliated 
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group  should  be  determined  in  the 
aggregate  Section  1886(h)(4)(H)  of  the 
.\cX  gives  the  Secretary  the  authority  to 
develop  rules  that  allow  affiliated 
hospitals  to  elect  to  apply  the  FTE  caps 
on  an  aggregate  basis  The  statute 
applies  the  affiliation  provision  solely  to 
the  FTE  cap. 

Comment:  One  commenter  requested 
that  HCFA  further  clarify  the  aggregate 
adjustment  to  the  caps  for  affiliated 
programs  The  commenter  asked  how 
the  aggregate  cap  would  be  calculated 
for  an  institution  that  has  several  GME 
programs  but  is  affiliated  with  another 
institution  for  only  one  program.  The 
commenter  requested  that  HCFA 
provide  several  examples  of  aggregate 
limit  calculations.  One  commenter 
asked  whether,  in  determining  the 
aggregate  FTE  resident  count,  affiliated 
hospitals  will  pool  their  total 
unweighted  FTE  count  from  their 
respective  cost  reports  ending  on  or 
before  December  31.  1996. 

Response  We  have  provided  more 
detailed  information  above  on  the 
application  of  the  FTE  caps  for  hospitals 
that  are  members  of  the  same  affiliated 
group 

Comment:  Several  commenters 
recommended  that  an  adjustment  be 
made  for  hospitals  that  lointly 
participated  in  a  residency  training 
program  prior  to  December  31,  1996  and 
subsequently  ended  the  arrangement.  If 
a  hospital  ended  a  loint  training 
agreement,  the  sponsor  will  have  to  find 
another  training  site  but  may  not  be  able 
to  find  an  alternative  unless  the  FTEs  of 
the  previously  affiliated  hospital  can  be 
counted  by  the  new  hospital  that 
affiliates  with  the  sponsor  Similarly, 
one  commenter  suggested  that  a  group 
of  hospitals  that  is  "legally"  affiliated 
should  be  allowed  to  include  the  base 
year  FTEs  of  all  member  hospitals  in 
application  of  the  cap,  even  if  those 
hospitals  are  no  longer  involved  in 
resident  training  and  the  programs  are 
moved  to  other  hospitals  in  the  group. 
Another  commenter  stated  that  HCFA 
should  apply  both  institutional  and 
aggregate  caps  using  a  flexible 
methodology  that  recognizes  changes  in 
hospital  clinical  and  teaching 
affiliations  This  commenter  stated  that 
the  application  of  the  resident  cap 
should  be  governed  by  a  methodology 
that  ensures  fair  and  equitable  treatment 
of  providers  whose  resident  counts 
change  as  a  consequence  of 
disaffiliation  or  other  ma|or 
programmatic  changes  One  commenter 
recommended  that  hospitals  that 
disaffiliate  have  the  option  of 
determining  the  distribution  of  resident 
counts  among  each  of  the  hospitals  so 
long  as  the  aggregate  limit  is  not 


exceeded  If  hospitals  cannot  reach  an 
agreement,  hmits  could  be  based  on 
their  respective  base  year  resident 
counts 

Response:  Hospitals  that  no  longer 
have  a  relationship  for  training  residents 
do  not  meet  the  criteria  for  being 
members  of  the  same  affiliated  group 
even  if  those  hospitals  lointiy 
participated  in  residency  training  in  the 
past.  The  criteria  for  being  members  of 
the  same  affiliated  group  are  intended  to 
recognize  that  hospitals  which  have 
relationships  for  training  residents  need 
flexibility  m  those  arrangements  under 
an  aggregate  FTE  cap.  If  hospitals  no 
longer  have  a  relationship  for  training 
residents,  we  do  not  believe  there  is  a 
need  for  this  same  fle-xibility.  We 
recognize  there  are  situations  where  the 
sponsor  of  a  training  program 
terminated  its  relationship  for  training 
residents  with  a  hospital  after  1996  and, 
as  a  result,  there  may  be  fewer  FTE 
residents  that  may  be  counted  for 
indirect  and  direct  graduate  medical 
education  payment  purposes  However, 
this  IS  a  direct  result  of  the  Balanced 
Budget  Act  which  specifically  required 
FTE  caps  to  be  based  on  1996  FTE 
counts. 

Comment  One  commenter  requested 
instructions  on  how  hospitals  should 
apply  to  be  part  of  an  affiliated  group.' 

Response:  .A.s  stated  above,  hospitals 
seeking  to  receive  payments  as  an 
affiliated  group  must  provide 
agreements  specifying  adjustments  to 
FTE  caps  by  July  i  of  each  year  for  the 
contemporaneous  residency  training 
year.  

In  summary .  we  will  apply  the  FTE 
caps  for  an  affiliated  group  as  follows: 

•  Hospitals  that  qualify  to  be 
members  of  the  same  affiliated  group  for 
the  current  residenc>  training  year  and 
elect  an  aggregate  cap  must  provide  an 
agreement  to  the  fiscal  intermediary  and 
HCFA  specifying  the  planned  changes 
to  individual  hospital  counts  under  an 
aggregate  FTE  cap  by  July  1  for  the 
contemporaneous  (or  subsequent) 
residency  training  year. 

•  EacH  agreement  must  be  for  a 
minimum  of  one  year  and  may  specify 
the  adjustment  to  each  respective 
hospital  cap  under  an  aggregate  cap  in 
the  event  the  agreement  terminates, 
dissolves  or.  if  the  agreement  is  for  a 
specified  time  period,  for  residency 
training  years  and  cost  reporting  periods 
subsequent  to  the  period  of  the 
agreement  Ln  the  absence  of  an 
agreement  on  the  FTE  caps  for  each 
respective  institution  following  the  end 
of  the  agreement  each  hospital's  FTE 
cap  will  be  the  IME  and  direct  GME  FTE 
count  from  each  hospital's  cost 
reporting  periods  ending  in  1996. 


•  Each  agreement  must  sf)ecify  that 
any  positive  adjustment  for  one  hospital 
must  be  offset  by  a  negative  adjustment 
for  the  other  hospital  of  at  least  the  same 
amount. 

•  The  original  agreements  must  be 
signed  and  dated  by  representatives  of 
each  respective  hospital  that  is  a  party 
to  the  agreement  and  that  agreement 
must  be  provided  to  the  hospital's  fiscal 
intermediary  with  a  copy  to  the  HCFA. 
Copies  of  agreements  that  each  hospital 
which  is  part  of  the  original  agreement 
has  with  other  hospitals  must  also  be 
attached. 

•  Hospitals  that  provided  an  earlier 
agreement  for  planned  changes  in 
hospital  FTE  counts  may  provide  a 
subsequent  agreement  on  June  30  of 
each  year  modifying  the  agreement  for 
applying  the  individual  hospital  caps 
under  an  aggregate  FTE  cap. 

If  the  combined  FTE  counts  for  the 
individual  hospitals  that  are  members  of 
the  same  affiliated  group  do  not  exceed 
the  aggregate  cap,  we  will  pay  each 
hospital  based  on  its  hospital  specific 
FTE  count.  If  the  combined  FTE  counts 
for  the  individual  hospitals  that  are 
members  of  the  same  afliliated  group  do 
not  exceed  the  aggregate  cap,  we  will 
pay  each  hospital  based  on  its  FTE  cap 
as  adjusted  per  agreements, 

O.  Payment  to  Managed  Care  Plans  for 
Graduate  Medical  Education 

Section  4624  of  the  BBA  amended 
section  1886(h)(3)  of  the  Act  to  provide 
a  5-year  phase-in  of  payments  to 
teaching  hospitals  for  GME  associated 
with  services  to  Medicare  managed  care 
discharges  for  portions  of  cost  reporting 
f)eriods  occurring  on  or  after  January  1, 

1998.  The  amount  of  payment  is  equal 
to  the  product  of  the  per  resident 
amount,  the  total  weighted  number  of 
FTE  residents  working  in  all  areas  of  the 
hospital  (and  nonhospital  settings  in 
certain  circumstances)  subject  to  the 
limit  on  number  of  FTE  residents  under 
section  1886(h)(4)(F)  and  the  averaging 
rules  under  section  1886(h)(4)(G)  of  the 
Act,  the  ratio  of  the  total  number  of 
inpatient  bed  days  that  are  attributable 
to  Medicare  managed  care  enrol  lees  to 
total  inpatient  days,  and  an  applicable 
percentage.  The  applicable  percentages 
are  20  percent  in  1998,  40  percent  in 

1999,  60  percent  in  2000.  80  percent  in 
2001.  and  100  percent  in  2002  and 
subsequent  years. 

In  the  August  29  final  rule  with 
comment  period,  we  revised 
§  413.86(d)(2)  to  establish  a  5-year 
phase-in  pa>Tnent  methodology  to 
hospitals  for  direct  GME  payments 
based  on  Medicare  managed  care 
enroUees  for  portions  of  cost  reporting 


26342 


Federal  Resister/Vol    63.  No    91 /Tuesday.  May  12.  1998/Rules  and  Regulations 


periods  beginning  on  or  aher  January  1 . 
1998 

Section  4001  of  the  BBA  adds  section 
lfl53(a)(3)(C)  of  the  Act.  New  section 
1853(a)(3)(C)  requires  the  Secretary  to 
implement  a  risk  adjustment 
methodology  that  accounts  for 
variations  in  per  capita  costs  based  on 
health  status  and  other  demographic 
factors  in  Medicare  paynients  to 
managed  care  organizations  by  no  later 
than  January  1.  2000.  The  BBA  also 
added  section  1853(a)(3)(B)  of  the  Act  to 
require  the  Secretary  to  collect  data 
necessary  from  managed  care 
organizations  to  implement  this 
provision. 

Comment:  One  commenter  supported 
using  teaching  hospitals,  not  managed 
care  plans,  a.s  the  source  of  statistics  for 
indirect  and  direct  CME  payments  for 
Medicare  managed  care  beneficiaries. 
This  commenter  also  supported 
including  payments  for  Medicare 
managed  care  beneficiaries  in  periodic 
interim  payments  (PIP)  made  to 
hospitals  because  of  the  current  lengthy 
delays  in  receiving  payments  from 
managed  care  organizations.  Another 
commenter  supported  careful 
implementation  of  this  provision  and 
expressed  particular  concern  about 
identifying  and  verifying  managed  care 
patients  days  and  discharges.  One 
commenter  stated  that  HCFA  should  use 
data  from  "no  pay"  claims  from 
hospitals  to  make  CME  payments  for 
Medicare  managed  care  oeneficiaries. 
This  commenter  had  strong  concerns 
that  an  alternate  claims  submission  and 
reporting  mechanism  which  relies  upon 
managed  care  entities  to  submit  DRC 
and  related  patient  information  is 
fraught  with  potential  problems  which 
will  likely  affect  data  integrity  and  cash 
flow.  One  commenter  suggested  that 
HCFA  utilize  the  expertise  available  in 
the  hospital  field  to  develop  an 
administratively  simple  and  low-cost 
mechanism  to  make  CME  payments  to 
hospitals  for  Medicare  managed  care 
patients. 

Response  As  we  stated  in  the  final 
rule  with  comment  published  on  August 
29.  1997.  section  4001  of  the  BBA 
requires  the  Secretary  to  implement  a 
risk  adjustment  methodology  that 
accounts  for  variations  in  per  capita 
costs  based  on  health  status  and  other 
demographic  bdors  in  Medicare 
payments  to  managed  c^re 
organizations.  Section  1853(a)(3)(B) 
requires  the  Secretary  to  collect  the 
necessary  data  to  implement  the 
provision.  Under  section  4622  and  4624 
of  the  BBA.  teaching  hospitals  may 
receive  indirect  and  dire<:t  CME 
payments  associated  with 
Medicare>Choice  discharges.  Since 


publii^ation  of  the  iinai  rule  with 
comment  on  August  29.  1997.  we  have 
consulted  with  hospitals,  managed  care 
plans,  and  fiscal  intermediaries  for 
purposes  of  developing  a  process  to 
implement  these  provisions. 

We  anticipate  teaching  hospitals  will 
need  to  submit  claims  associated  with 
Medicare-t-Choice  discharges  to  the 
fiscal  intermediaries  for  purposes  of 
receiving  indirect  and  direct  medical 
education  payments.  When  the  claims 
are  processed,  the  fiscal  intermediaries 
will  make  the  [ME  payment  associated 
with  a  Medicare-fChoice  discharge 
directly  to  the  teaching  hospital. 
Teaching  hospitals  will  also  be  required 
to  submit  bills  associated  with 
Medicare-»-Choice  organizations  to  the 
managed  care  plans.  The  inpatient 
encounter  data  from  these  bills  will  be 
submitted  by  the  managed  care  plans  to 
HCFA  for  purposes  of  implementing  the 
risk  adjustment  methodology.  The  fiscal 
intermediaries  should  revise  interim 
payments  to  reflect  the  Medicare  direct 
CME  payment  associated  with 
Medicare>Choice  discharges.  However, 
until  the  fiscal  intermediaries  have  more 
experience  with  paying  hospitals  for 
direct  CME  associated  with 
Medicare+Choice  discharges,  we  believe 
the  fiscal  intermediaries  will  have 
limited  data  upon  which  to  base  interim 
payment.  We  are  making  adjustments  to 
the  Medicare  cost  report  to  allow  for 
settlement  of  the  cost  report  reflective  of 
direct  CME  payment  associated  with 
Medicare-*-Choice  discharges. 

P.  Payment  to  Nonhospital  Providers 

Under  section  4625  of  the  BBA.  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  1997,  the  Secretary  is 
authorized  but  not  required  to  establish 
rules  for  payment  to  "qualified 
nonhospital  providers  '  for  the  direct 
costs  of  medical  education  incurred  in 
the  operation  of  an  approved  medical 
residency  training  program.  Under  the 
statute,  qualified  nonhospital  providers 
include  Federally  Qualified  Health 
Centers,  Rural  Health  Clinics, 
Medicare+Choice  organizations  and 
such  other  nonhospital  providers  the 
Secretary  determines  to  be  appropriate. 
We  invited  comments  on  how  to 
implement  this  provision,  particularly 
on  bow  to  determine  appropriate 
payment  for  ambulatory  sites. 

We  recently  published  a  proposed 
rule  to  implement  section  4625  of  the 
BBA. 


Q.  Payment  for  Combined  Medical 
Residency  Traming  Programs 

1.  Initial  Residency  Period 

Under  §413.86{gJ(2)  residents  within 
an  initial  residency  period  are  weighted 
as  1.0  FTE  for  purposes  of  the  direct 
CME  payment.  Section  413.86(g)(3) 
requires  residents  beyond  the  initial 
residency  period  to  be  weighted  as  0.5 
FTE  for  purposes  of  determining  GME 
payment.  The  initial  residency  period  is 
defined  as  the  minimum  number  of 
years  required  to  become  board  eligible 
in  specialty  and  is  determined  at  the 
time  a  resident  enters  a  medical 
residency  training  program.  In  the 
August  30,  1996  final  rule  (61  FR 
46211).  we  clarified  that  the  initial 
residency  period  for  residents  in 
combined  medical  residency  training 
programs  is  limited  to  the  time  required 
to  complete  the  longer  of  the  composite 
programs. 

Enective  for  residents  in  or  beginning 
training  on  or  after  July  1,  1997,  section 
4627  oithe  BBA  amended  section 
1886(h)(5)(G)  of  the  Act  to  require  that 
for  combined  programs  consisting  only 
of  primary  care  training,  the  initial 
residency  period  equals  the  longer  of 
the  composite  programs  plus  one  year. 
A  primary  care  resident  is  a  resident 
enrolled  in  an  approved  medical 
residency  training  program  in  family 
medicine,  general  internal  medicine, 
general  pediatrics,  preventive  medicine, 
geriatric  medicine,  or  osteopathic 
general  practice.  This  provision  also 
added  one  year  to  the  initial  residency 
period  for  combined  primary  care  and 
obstetrics  and  gynecology  programs.  In 
the  August  29  final  rule  with  comment 
period,  we  amended  §  413.86tg)(l)  to 
implement  the  provisions  of  section 
1886(h)(5)(G) 

Comment:  One  commenter  sponsors  a 
dual  program  in  Family  Practice/ 
Osteopathic  Manipulative  Medicine  and 
noted  that  it  was  not  recognized  in  the 
regulations  as  a  combined  primary  care 
residency  program  that  is  eligible  for  an 
additional  year  in  the  initial  residency 
period  hmit  under  the  special  rule  for 
combined  primary  care  medical 
residency  programs. 

Response:  Section  1886(h)(5)(H) 
defines  primary  care  resident  to  mean  a 
resident  enrolled  in  an  approved 
medical  residency  training  program  in 
family  medicine,  general  internal 
medicine,  general  f)ediatncs,  preventive 
medicine,  geriatric  medicine,  or 
osteopathic  general  practice.  Since 
osteopathic  manipulative  medicine  is 
not  included  in  the  definition  of  a 
primary  care  resident,  the  special  rule 
for  primary  care  combined  programs 
does  not  apply. 
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2.  Effective  Dates 

Comment  One  commenter  stated  thai 
the  effective  dates  for  IME  and  direct 
GME  are  inconsistent;  one  is  "effective 
for  discharges  on  or  after  October  1, 
1997"  while  the  other  is  for  "cost 
reporting  periods  on  or  after  October  1, 
1997". 

Response:  We  have  received  a  number 
of  questions  regarding  the  effective 
dates  for  the  provisions  of  the  BBA 
related  to  GME  Section  4621(bl  of  the 
BBA.  which  amended  section 
1886ld)(5|(B)lv)of  the  .\ct  to  establish 
the  FTE  cap  for  the  indirect  medical 
education  adjustment,  is  effective  for 
discharges  occurring  on  or  after  October 
1,  1997.  The  cap  on  the  intern  and 
resident  to  bed  ratio  mandated  by 
section  1886(d)(5KB)(vi!  {as  amended  by 
section  4621(bj  of  the  BB.A)  is  effective 
beginning  with  the  hospital's  first  cost 
reporting  period  ocxumng  on  or  after 
October  1,  1997.  Section  4623  of  the 
BBA  establishes  the  FTE  cap  for  direct 
graduate  medical  education  and  is 
effective  beginning  with  a  hospital's 
first  cost  reporting  period  beginning  on 
or  after  October  1.  1997 

3.  Accrediting  Body  Reference 

Comment  One  commenter 
recommended  that  we  revise  our 
regulations  to  indicate  that  the 
accrediting  bodv  for  dental  residencies 
is  the  Commission  on  Dental 
Accreditation  rather  than  the  Council  on 
Dental  Education 

Eesponse  We  are  amending  §  415.152 
to  reflect  this  comment. 

/?.  Special  Categories  of  Excluded 
Hospitals  l§  412  23} 

Section  4417(b)  of  the  BBA  allows 
certain  hospitals  with  an  average  length 
of  stay  of  less  than  2.5  davs  to  be 
excluded  from  the  prospective  pavment 
system  as  a  long-term  care  hospital   In 
order  to  be  excluded  under  this 
provision,  a  hospital  must  have  first 
been  excluded  as  a  long-term  care 
hospital  in  calendar  year  1986.  have  an 
average  inpatient  length  of  stav  of 
greater  than  20  davs.  and  demonstrate 
that  80  pen:ent  or  more  of  its  annual 
Medicare  inpatient  discharges  m  the  12- 
month  cost  reporting  period  ending  in 
Federal  fiscal  year  1Q97  have  a  principal 
diagnosis  that  reflects  a  finding  of 
neoplastic  disease  We  revised 
§412.23{e]  to  implement  this  provision. 

Section  4418  of  the  BB.^  provides  an 
additional  category  of  hospitals  that  c;an 
qualify  as  cancer  hospitals  for  purposes 
of  exclusion  from  the  prospective 
pavment  svstem  .^s  amended,  section 
lH8fi(d)ll)(,B)(v)  of  the  Act  includes  a 
hospital  that  meets  the  following 
criteria. 


•  The  hospital  was  recognized  as  a 

(  omprehensive  cancer  center  or  clinical 
(ancer  research  center  by  the  National 
Cancer  Institute  of  the  National 
Institutes  of  Health  as  of  April  20,  1983. 

•  The  hospital  must  have  applied  for 
and  been  denied,  on  or  before  December 
31,  1990.  classification  as  a  cancer 
hospital. 

•  The  hospital  was  licensed  for  fewer 
than  50  acute  care  beds  as  of  the  date 
of  enactment  of  this  subclause  (that  is, 

August  5.  1997). 

•  The  hospital  is  located  in  a  State 
that,  as  of  December  19.  1989.  was  not 
operating  a  demonstration  project  under 
section  1814[b)  of  the  Act 

•  The  hospital  demonstrates  that,  for 

the  4-vear  period  ending  on  December 
31.  1996,  at  least  ,50  percent  of  the 
hospital's  total  discharges  have  a 
principal  finding  of  neoplastic  disease; 
that  IS.  the  discharge  has  a  pnncipal 
diagnosis  code  of  140-239,  \'58  n 
V58  1,  V66  1,  V66  2,  or  990. 

A  hospital  that  meets  these  criteria  is 
classified  as  an  excluded  cancer 
hospital  for  cost  reporting  periods 
beginning  on  or  after  lanuarv  1.  1991.  In 
addition,  for  purposes  of  pavment   the 
base  penod  applicable  to  such  6 
hospital  is  the  hospital's  cost  reporting 
period  beginning  during  FY  1990  or  the 
period  under  new  section  1886(b)(3)(F) 
of  the  Act  In  the  August  29  fmai  n:ie 
with  comment  period,  we  revisea  the 
regulations  at  §  412.23(f)  to  incorporate 
this  provision 

We  received  no  public  comments  on 
these  revisions 

S.  Payment  of  Hospitals  and  Units 
Excluded  from  the  Prospective  Payment 

System  I§413  401 

The  BBA  significantly  altered  the 
payment  provisions  for  excluded 

hospitals  and  units.  Prior  to  the  passage 
of  the  BBA,  the  payment  provisions  for 
excluded  hospitals  and  units  applied 
consistently  to  all  categories  of  excluded 
providers  (that  is,  psychiatric, 
rehabilitation,  long-term  care, 
children's,  and  cancer)  However, 
effective  for  cost  reporting  penods 
beginning  on  or  after  October  1.  1997, 
there  are  specific  payment  provisions 
for  psychiatric,  rehabilitation,  and  long- 
tenn  care  providers,  and  modifications 
to  pavment  provisions  for  all  excluded 
providers.  VVe  received  19  comments  on 
our  implementation  of  the  BBA 
provisions  for  PFS-excluded  hospitals 
and  units  Below  we  discuss  the 
statutorv  and  regulatorv  provisions  (see 
62  FR  46016  through  46020),  as  well  as 
our  comments  and  responses. 


1.  Rate-of-Increase  Percentages  for 
Excluded  Hospitals  and  Units 

(§  413.40(c)  and  (g)) 

Section  4411  of  the  BBA  amended 
section  1886(b)(3)(B)  of  the  Act 
regarding  the  rate-of-increase 
percentages  to  be  applied  to  target 
amounts.  The  applicable  rate-of-increase 
percentage  for  the  cost  reporting  period 
beginning  during  FY  1998  is  0  percent. 
For  cost  reporting  periods  begirming  in 
FY  1999  through  FY  2002,  the 
applicable  rate-of-increase  percentage  is 
the  market  basket  rate  of  increase 
percentage  minus  a  factor  based  on  the 
percentage  by  which  the  hospital's 
operating  costs  exceed  the  hospital's 
ceiling  for  the  most  recent  cost  reporting 
period  for  which  information  is 
available. 

Comment:  One  commenter  requested 
that  we  clarify  the  data  needed  to 
calculate  the  applicable  rate-of-increase 
percentages  under  section  4411(b). 

Response:  Under  section 
1886(b)(3)(B)(vi)  of  the  Social  Security 
Act,  as  added  by  section  4411  of  the 
BBA  the  update  factor  for  a  given  cost 
reporting  period  is  determined  by 
comparing  the  hospital's  allowable  costs 
"for  the  most  recent  cost  reporting 
period  for  which  information  is 
available"  to  the  hospital's  target 
amount  "for  such  cost  reporting 
period."  In  the  August  29, 1997  final 
rule  with  comment  period,  we  provided 
four  exfunples  of  the  calculation  of  the 
applicable  rate-of-increase  percentages 
for  cost  reporting  periods  beginning  in 
FY  1999.  These  examples  reflect  the 
information  necessary  to  compute  the 
applicable  rate-of-increase  percentages. 
The  fiscal  intermediary  will  compute 
the  applicable  rate-of-increase  before  the 
beginning  of  each  cost  reporting  period, 
using  the  most  recent  cost  report  data. 

2.  Request  for  a  new  base  period 
(§  413.40(b)) 

Sections  4413(a)  and  4413(b)  of  the 
BBA  amended  sections  1886(b)(3)  of  the 
Act  in  order  to  permit  excluded 
hospitals  and  units  to  elect  ("in  a  fofm 
and  manner  determined  by  the 
Secretary")  a  rebesing  of  the  target 
amount  for  the  12-month  cost  reporting 
period  beginning  during  FY  1998 
(October  1,  1997  through  September  30, 
1998). 

Comment:  One  commenter  argued 
that,  if  an  excluded  hospital  or  unit  does 
not  request  a  new  base  period  under  the 
new  statutory  pa>Tnent  methodologies 
of  sections  4413(a)  and  (b),  the  hospital 
should  nevertheless  be  permitted  to 
obtain  a  new  base  period  at  any  time 
pursuant  to  the  previously  published 
regulation  at  §  413.40(i)  and  to  receive 
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payments  under  the  payment 
methodology  of  the  new  statutory 
provision.  Another  commenter  asserted 
a  hospital  should  be  allowed  to  choose 
the  five  cost  reporting  periods  for 
calculating  a  rebased  FY  1998  target 
amount  per  discharge,  in  order  to  reflect 
expected  cost  report  reopenings. 

Hesponse:  Under  sections  4413(a)  and 
(b)  of  BBA.  an  excluded  hospital  or  unit 
may  elect  rebasing  and  receive  a  revised 
target  amount  for  the  hospital's  12- 
month  cost  reporting  period  beginning 
during  FY  1998  (October  1,  1997 
through  September  30.  1998).  As 
indicated  in  the  August  29  final  rule 
with  comment  period,  this  is  a  one  time 
option  (for  FY  1998  only)  If  a  hospital 
does  not  elect  rebasing  for  the  cost 
reporting  period  beginning  during  fiscal 
year  1998,  it  cannot  elect  rebasing  at  a 
later  date  for  a  later  cost  reporting 
period 

With  regard  to  the  suggestion  of  the 
commenter  that  we  allow  hospitals  to 
choose  which  cost  reports  to  use  to 
calculate  a  rebased  target  amount,  the 
statute  requires  the  Secretary  to  use  the 
five  "most  recent  settled  cost  reports  as 
of  the  date  of  enactment"  of  the  BBA 
(August  5,  1997). 

Comment:  Three  commenters  believe 
that  the  timeframe  for  requesting  a  new 
base  period  under  section  4413  is 
unduly  short,  arguing  that  the  required 
information  is  difficult  to  obtain.  One 
commenter  suggested  the  timeframe  be 
extended  to  90  days  after  the  beginning 
of  the  cost  reporting  period  beginning  in 
FY  1998. 

Response  In  the  August  29  final  rule 
with  comment  period,  we  stated  that  a 
hospital  that  elects  rebasing  must 
submit  its  request  for  rebasing  by  the 
later  of  November  1 .  1997  or  60  days 
prior  to  the  beginning  of  its  cost 
reporting  period  beginning  during  FY 
1998.  We  believe  that  this  is  a 
reasonable  timeframe  for  a  hospital  to 
elect  rebasing.  The  information  required 
for  an  election  includes  the  hospital's 
name,  provider  number,  cost  reporting 
period,  and  the  cost  per  case  from  the 
hospital's  five  most  recent  settled  cost 
reports.  All  of  this  information  should 
be  readily  available  to  the  hospital. 

A  hospital's  target  amount  for  a  cost 
reporting  period  should  be  established 
before  the  beginning  of  the  cost 
reporting  period,  so  that,  among  other 
things,  the  hospital  can  appropriately 
structure  its  costs  within  the  target 
amount.  Due  to  the  extremely  short 
timeframe  between  the  enactment  of  the 
BBA  and  the  beginning  of  FY  1998.  we 
established  a  special  rule  to  address 
hospitals  whose  cost  reporting  periods 
begin  early  in  FY  1998.  As  noted  above, 
we  believe  our  timeframes  are 


reasonable  and  that  is  not  necessary  or 
appropriate  to  extend  the  timeframes. 

Comment  One  commenter  asked  that 
we  further  clarify  the  calculation  of  the 
disproportionate  share  percentage  to 
determine  whether  a  long-term  care 
hospital  is  eligible  for  rebasing  under 
section  4413(b)  of  the  BBA. 

Response:  Under  the  statute,  a  long- 
term  care  hospital  may  elect  rebasing 
under  section  4413(b)  of  the  BBA  if. 
among  other  things,  "the  hospital  would 
have  a  disproportionate  patient 
percentage  of  at  least  70  percent  (as 
determined  by  the  Secretary  under 
subsection  (d)(5)(F)(vi))  if  the  hospital 
were  a  subsection  (d)  hospital  "  As 
stated  both  in  the  preamble  of  the  final 
rule  (62  FR  46018)  and  at  §413.40(v)of 
the  regulation  text  (62  FR  46032).  the 
calculation  of  the  disproportionate 
patient  percentage  is  addressed  at 
§  412.106  of  the  Medicare  regulations. 
Fiscal  intermediaries  are  familiar  with 
the  calculation  of  the  disproportionate 
patient  percentage  and  can  assist  a  long- 
term  care  hospital  if  necessary. 

3.  Limitation  on  the  Target  Amount  for 
Excluded  Hospitals  and  Units 
(§  413.40(c)) 

Section  4414  of  the  BBA  amended 
section  1886(b)(3)  of  the  Act  to  establish 
caps  on  the  target  amounts  for  excluded 
hospitals  or  units  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1997  through  September  30,  2002.  The 
statute  directs  the  Secretary  to  calculate 
"the  75th  percentile  of  target  amounts  " 
for  three  classes  of  hospitals — 
psychiatric  hospitals  and  units, 
rehabilitation  hospitals  and  units,  and 
long-term  care  hospitals — for  "cost 
reporting  periods  ending  during  fiscal 
year  1996." 

Similarly,  section  4416  of  the  BBA 
(discussed  further  below)  establishes  a 
new  statutory  payment  methodology  for 
new  excluded  hospitals.  To  determine 
payments  for  a  new  excluded  hospital, 
the  statute  directs  the  Secretary  to 
calculate  "110  percent  of  the  national 
median  of  target  amounts  for  hospitals 
in  the  same  class  as  the  hospital  for  cost 
repMjrting  periods  ending  during  fiscal 
year  1996."  The  amount  calculated  in 
section  4416  is  updated  and  adjusted  for 
differences  in  area  wage  levels,  and  the 
resulting  figure  is  a  limit  on  payments 
for  the  new  hospital  or  unit. 

Thus,  sections  4414  and  4416  both 
direct  the  Secretary  to  examine  target 
amounts  for  three  classes  of  hospitals 
for  cost  reporting  periods  ending  during 
FY  1996.  However,  section  4416,  unlike 
section  4414,  requires  that  the 
calculation  applicable  to  new  hospitals 
reflect  an  adjustment  for  differences  in 
area  wage  levels. 


The  75th  percentile  of  the  target 
amounts  for  cost  reporting  periods 
ending  during  fiscal  year  1996,  as 
updated  by  the  market  basket  up  to  FY 
1998  (as  corrected  in  a  correction  notice 
published  March  6,  1998  (63  FR  11148)) 
are  as  follows: 

(1)  Psychiatric  hospitals  and  units:  $10,534 

(2)  Rehabilitation  hospitals  and  units: 
$19,104 

(3)  Long-term  care  hospitals:  $37,688 

In  the  August  29. 1997  final  rule  with 
comment  period,  we  stated  that  if  a 
hospital  has  a  target  amount  that  is 
capped  at  the  75th  percentile,  the 
hospital  would  not  be  granted  an 
exception  payment  as  governed  by 
§§  413.40(a)  and  (g)  based  solely  on  a 
comparison  of  its  costs  or  patient  mix  in 
its  base  year  to  its  costs  or  patient  mix 
in  the  payment  year  would  be 
irrelevant  However,  exception 
payments  would  still  be  available  for 
hospitals  that  have  target  amounts  that 
are  determined  by  the  hospitals  costs  in 
a  base  year  and  are  unaffected  by  the 
75th  jjercentile  cap. 

Comment:  One  commenter  suggested 
that  §413  40(c)(4)(iii)  of  the  regulations 
be  modified  to  clarify  that  in  the  case  of 
a  psychiatric  hospital  or  unit, 
rehabilitation  hospital  or  unit,  or  long- 
term  care  hospital,  the  target  amount  for 
FYs  1998  through  2002  is  equal  to  the 
lower  of — 

•  The  hospital  specific  target  amount 
(the  net  allowable  costs  in  a  base  period 
increased  by  the  update  factor  for  the 
subject  period);  or 

•  The  75th  percentile  of  target 
amounts  for  hospitals  in  the  same  class 
(psychiatric  hospital  or  unit, 
rehabilitation  hospital  or  unit,  or  long- 
term  care  hospital)  for  cost  reporting 
periods  ending  during  FY  1996. 
increased  by  the  applicable  market 
basket  percentage  for  the  subject  period. 

Response:  We  agree  with  the 
commenter  and  are  modifying 
§413.40(c)(4)(iii)  to  incorporate  this 
clarification. 

Comment:  Five  commenters  argued 
that  section  4414  requires  the  Secretary 
to  estimate,  but  not  implement,  caps 
using  the  75th  percentile  of  the  target 
amounts  for  psychiatric  and 
rehabilitation  hospitals  or  units,  and 
long-term  care  hospitals.  One 
commenter  asserted  that  the  Secretary 
should  have  waited  for  additional 
legislation  to  implement  caps  on  the 
target  amounts  and  then  independently 
determine  whether  to  implement  in 
light  of  the  impacts  of  other  provisions 
of  the  BBA. 

Response:  The  title  of  section  4414  of 
the  BBA  is  "Cap  on  the  TEFRA  limits." 
The  Conference  Report  indicates  that 
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the  provision  limits,  or  caps,  target 
amounts  for  hospitals  excluded  from 
PPS  The  statute  requires  us  to  calculate 
a  rap  for  cost  reporting  periods 
beginning  during  fiscal  year  1998,  and 
requires  updates  to  the  caps  for  cost 
reporting  periods  beginning  during 
fiscal  years  1999  through  2002  We  do 
not  believe  the  Congress  intended  that 
we  calculate  these  numbers  but  not 
apply  them  as  a  cap  Moreover,  since 
the  statute  requires  us  to  calculate  a  cap 
for  cost  reporting  periods  beginning 
during  Fiscal  year  1998.  we  do  not 
believe  the  application  of  the  caps 
should  be  delayed  until  subsequent 
years. 

Comment  Two  commenters  believe 
the  payment  caps  on  target  amounts  for 
rehabilitation  hospitals  and  units  and 
long-term  care  hospitals  under  section 
4414  and  section  4416  are  not  correct 
because  separate  caps  were  not 
established  within  each  class  of 
excluded  hospital  (in  particular 
rehabilitation  and  long-term  care 
hospitals)  to  reflect  hospitals 
specializing  in  the  treatment  of  high 
cost  patients,  such  as  a  rehabilitation 
unit  which  specializes  in  treating 
Medicare  patients  with  spina!  cord 
injuries 

Response:  Section  4414  provides  that, 
"In  the  case  of  a  hospital  or  unit  that  is 
within  a  class  of  hospital  described  in 
clause  (iv),  the  Secretary  shall  estimate 
the  75th  percentile  of  the  target  amounts 
for  such  hospitals  within  such  class 
•  •   *."  Similarly,  section  4416 
provides  that  "in  the  case  of  a  hospital 
or  unit  that  is  within  a  class  described 
in  subparagraph  (B)  which  first  receives 
payments  under  this  section  on  or  after 
October  1.  1997."  the  amount  of 
payment  is  based  in  part  on   "110 
percent  of  the  national  median  of  the 
target  amount  for  hospitals  in  the  same 
class  as  the  hospital  *    *   *."  Both 
statuton,'  provisions  list  three  classes  of 
hospitals  and  indicate  that  each  "shall 
be  treated  as  a  separate  class  of 
hospitals."  We  believe  the  best  reading 
of  the  statutorv  language  is  that  we 
calculate  the  caps  for  each  class  of 
hospital  as  a  whole.  If  a  hospital 
chooses  to  subspecialize  in  high  cost 
patients,  it  will  need  to  consider  the 
impacts  the  caps  on  the  target  amounts 
will  have  on  its  reimbursement. 

Comment:  Four  commenters  believed 
the  caps  on  the  target  amounts  that  were 
calculated  under  section  4414  are  not 
correct  because  discharge  weighting  and 
wage  adjustments  were  not  applied  to 
the  FY  1996  target  amounts  in 
determining  the  75th  percentile  caps  on 
the  target  amounts 

Response:  The  statute  directs  the 
Secretary  to  "estimate  the  75th 


percentile  of  the  target  amounts    for 
three  classes  of  hospitals  Section  4414 
does  not  direct  the  Secretary  to  estimate 
the  75th  percentile  of  disc;harge- 
weighted  target  amounts 

Several  commenters  contended  that 
we  should  implement  a  wage 
ad|ustment  in  applying  the  caps  for 
individual  hospitals  L'nder  such  a  wage 
adjustment,  the  hospitals  wittim  a  class 
of  hospitals  would  be  capped  at 
different  numbers,  reflecting  different 
wage  adjustments  for  different 
geographic  areas.  Implementation  of  a 
wage  adiustment  would  adversely  affect 
some  hospitals.  In  the  August  29  final 
rule  with  comment  period,  we 
calculated  the  caps  without  wage 
adjustments.  We  continue  to  believe 
that  our  methodology  for  establishing 
the  caps  reflects  the  best  interpretation 
of  the  statute,  ,^s  discussed  below    \^e 
believe  that  the  statutory  language,  the 
statutory-  scheme,  and  the  legislative 
history,  viewed  together,  stronglv  argue 
against  making  a  wage  adiustmen!  m 
applying  the  TEFRA  caps 

Section  1886(b)(3)(H)(i)  of  the  .^ct,  as 
added  by  section  4414  of  the  BBA  states 
that,  "In  the  case  of  a  hospital  or  unit 
that  is  within  a  class  of  hospital 
described  in  clause  (ivi,  the  Secretary 
shall  estimate  the  75th  percentile  of  the 
target  amounts  for  such  hospitals  within 
such  class  for  cost  reporting  periods 
ending  during  fiscal  vear  1 996" 
(Emphasis  added  )  Clause  (iv),  in  turn, 
Usts  three  classes  of  hospitals  and 
indicates  that  each  "shall  be  treated  as 
a  separate  class  of  hospital  "  Thus,  the 
statute  directs  the  Secretary  to  examine 
target  amounts  in  a  prior  period  and  to 
calculate  a  single  number — the  75lh 
percentile  of  those  target  amounts — for 
each  of  three  classes  of  hospitals. 

Pursuant  to  this  mandate,  we 
examined  the  best  available  data  to 
identify-  hospitals  within  each  class  of 
hospitals  for  the  cost  report  period 
ending  during  fiscal  vear  1996.  to 
identify'  those  hospitals  that  were 
actually  subject  to  a  target  amount  for 
the  cost  reporting  period  ending  during 
fiscal  year  1996.  and  to  determine  the 
target  amounts  for  those  hospitals.  We 
then  calculated  the  75th  percentile  of 
those  target  amounts  for  each  class. 
Thus,  we  did  exactly  what  the  statute 
directs  us  to  do. 

The  statutory  language  directs  the 
Secretary-  to  calculate  the  75th 
percentile  of  target  amounts,  but  it  does 
not  explicitly  direct  or  even  authorize 
the  Secretary  to  make  adjustments  to 
that  number  after  the  number  is 
calculated  Contrary^  to  the  belief  of 
some  commenters,  our  decision  not  to 
implement  a  wage  adjustment  is  not 
based  solely  on  the  fact  that  the  statute 


does  not  explicitly  require  one.  We 
agree  that  the  absence  of  an  explicit 
instruction,  in  and  of  itself,  does  not 
necessarily  mean  that  the  Secretary 
cannot  implement  a  wage  adjustment. 
However,  congressional  "silence"  on 
this  issue  must  be  construed  in  light  of 
the  statutory  scheme  and  the  legislative 
history,  as  well  as  policy  considerations. 

Two  aspects  of  the  statutory  scheme 
argue  against  making  a  wage  adjustment 
m  applying  the  caps.  First,  as  discussed 
above,  section  4414  requires  us  to 
calculate  a  separate  number  for  each 
class  of  hospitals  Congress  has 
established  a  scheme  which  directs  us 
to  recognize  differences  across  types  of 
hospitals,  but  does  not  direct  us  to 
recognize  differences  in  wages.  If  we 
were  to  calculate  numbers  as  directed 
by  Congress,  and  then  adjust  those 
numbers  for  factors  that  the  Congress 
did  not  address,  we  would  arguably 
undermine  the  scheme  established  by 
the  Congress. 

In  admlion  to  the  "scheme"  of  section 
4414  itself,  one  should  also  consider 
section  4414  in  light  of  the  other 
statutory  provisions.  Several 
commenters  have  pointed  out  that  in 
several  other  statutory  provisions  the 
Congress  did  explicitly  require  a  wage 
adjustment.  We  agree  that  this  is 
significant,  but  unlike  the  commenters 
we  believe  it  argues  against  making  a 
wage  adjustment  in  this  context.  We 
concluded  that,  because  the  Congress 
explicitly  requires  wage  adjustments  in 
some  contexts,  congressional  failure  to 
require  a  wage  adjustment  in  this 
context  reflects  a  judgment  by  the 
Congress  that  the  agency  should  not 
make  one  here. 

In  addition  to  the  statutory  text  and 
scheme,  the  legislative  history  also 
supports  a  single  cap  applied  to  all 
hospitals  within  each  class  of  hospitals. 
The  Conference  Report  indicates  that, 
under  the  House  Bill,  a  target  amount 
for  a  FPS-exempt  hospital  "could  not  be 
greater  than  the  90th  percentile  of  the 
target  amounts  for  cost  reporting  periods 
beginning  during  that  fiscal  year."  This 
language  indicates  that  all  hospitals 
within  a  class  would  be  capped  at  a 
single  number  (the  90th  percentile).  The 
Conference  Report  indicates  that  the 
Senate  Amendment  contained  a  similar 
provision  "except  that  the  target  amount 
could  not  be  greater  than  the  75th 
percentile  of  the  target  amount  for  each 
class  of  hospitals."  Again,  this  language 
indicates  that  all  hospitals  within  a 
given  class  would  be  capped  at  the  same 
number  (in  this  case,  the  75th  percentile 
rather  than  the  90th  f)ercentile). 

The  Conference  Report  then  indicates 
that  "[tjhe  conference  agreement 
includes  the  House  bill,  with 
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amendments.  The  Secretary  would  be 
required  to  estimate  the  75lh  percentile 
of  the  target  amounts  for  each  category 
of  hospitals*  •   •."There  is  no 
reference  anywhere  in  the  Conference 
Report  to  a  wage  adjustment  to  the 
TEFRA  caps. 

Thus,  we  believe  the  statutory  text, 
the  statutory  scheme,  and  the  legislative 
history  all  support  a  cap  that  is  not 
adjusted  for  wages.  None  of  these  factors 
by  itself  is  necessarily  dispositive,  but 
taken  together,  we  believe  the  best 
interpretation  of  the  statute  is  that  we 
should  not  make  a  wage  adjustment. 

While  from  a  broad  policy  perspective 
a  wage  adjustment  might  be  appropriate, 
policy  considerations  do  not  dictate  a 
wage  adjustment  While  a  wage 
adjustment  might  be  preferable  policy, 
the  lack  of  a  wage  adjustment  is  not 
unreasonable\  Congress  could 
reasonably  have  made  a  judgment  that 
all  hospitals  within  a  class  snould  be 
subject  to  the  same  cap.  whether  for 
administrative  ease,  budgetary 
considerations,  or  some  other  reason. 

Some  commenters  argue  that  failure 
to  make  a  wage  adjustment  is 
inconsistent  with  other  Medicare 
payment  policies.  But  a  payment  cap  is 
different  from  a  payment  rate.  A 
payment  cap  does  not  affect  every 
hospital,  only  hospitals  that  are  above 
the  cap.  Therefore,  a  wage  adjustment  is 
less  imperative  in  this  context.  And  one 
could  reasonably  conclude  that  the 
Congress  made  a  judgment  that  the  75th 
percentile  reflects  a  reasonable  cap 
regardless  of  geographic  area.  Although 
we  believe  implementation  of  the  cap 
without  a  wage  adjustment  represents 
the  best  reading  of  the  statute,  we 
believe  that  accounting  for  area  wage 
differences  is  an  appropriate  policy  and 
would  support  a  hospital  sponsored 
legislative  change.  We  would  work  with 
Congress  to  develop  such  a  policy  and 
its  ramifications. 

Taking  into  consideration  the 
statutory  language,  the  statutory 
scheme,  and  the  legislative  history,  we 
believe  the  best  reading  of  the  statute 
enacted  by  the  Congress  is  that  we 
should  calculate  a  single  number  for 
hospitals  within  each  class  and  not 
apply  a  wage  ad)ustment.  We  believe 
that,  in  any  event,  the  Secretary's  policy 
is  consistent  with  the  statute  and  is 
reasonable 

Comment:  Three  commenters  objected 
to  the  data  we  used  to  calculate  the  caps 
on  the  target  amounts  for  long-term  care 
hospitals  under  section  4414.  Six 
commenters  objected  to  the  data  we 
used  to  calculate  1 10  percent  of  the 
national  median  of  target  amounts  for 
long-term  care  hospitals  under  section 
4416.  The  commenters  asserted  that  the 


data  set  used  to  compute  the  cap 
incorrectly  excluded  hospitals, 
incorrectly  included  hospitals,  and 
reflected  inaccurate  1996  target  amounts 
for  Medicare  certified  long-term  care 
hospitals.  One  commenter 
recommended  that  the  caps  on  target 
amounts  for  long-term  care  hospitals  be 
recalculated  from  "time  to  time"  to 
re  verify  the  data. 

Response:  As  explained  in  the  final 
rule  with  comment  period  (62  PR 
46018).  we  developed  the  caps  on  the 
target  amounts  using  the  best  available 
data  to  identify  hospitals  in  each  class 
that  were  subject  to  a  target  amount  and 
to  determine  the  target  amounts  for 
those  hospitals.  We  verified  the  data  to 
the  extent  possible  during  the 
extraordinarily  short  timeframe  between 
the  enactment  of  the  BBA  (August  5. 
1997)  and  the  required  publication  date 
of  the  final  rule  (August  29.  1997). 

The  commenters  contended  that  the 
data  we  used  to  calculate  the  caps  was 
faulty.  First,  they  argue  that  we 
incorrectly  excluded  20  hospitals  that 
were  subject  to  a  target  amount  in  1996 
from  the  calculation  of  the  new  hospital 
cap.  We  have  determined  that  this 
argument  is  largely  erroneous.  In  fact, 
16  of  these  20  hospitals  were  new 
hospitals  in  their  exemption  period 
during  1996;  these  hospitals  were 
exempt  from  the  target  amount  system 
and  were  not  subject  to  a  target  amount 
in  their  cost  reporting  period  ending 
during  FY  1996.  The  statute  directs  us 
to  calculate  the  75th  percentile  "of 
target  amounts."  so  these  hospitals  were 
correctly  excluded  from  the  calculation. 

Of  the  remaining  four  hospitals,  two 
hospitals  became  FPS  hospitals  during 
or  after  FY  1996  but  did  have  a  target 
amount  for  the  cost  reporting  period 
ending  in  FY  1996.  When  we  were 
developing  the  August  29.  1997  rule,  we 
believed  that  the  two  remaining 
hospitals  were  in  their  exemption 
period  during  FY  1996.  but  in  light  of 
the  comments,  we  have  determined  that 
these  hospitals  were  subject  to  a  target 
amount  during  their  cost  reporting 
period  ending  during  FY  1996.  As 
discussed  further  below,  we  are  revising 
the  caps  (prospectively)  to  reflect  the 
target  amounts  for  these  four  hospitals. 

The  commenters  also  asserted  that  the 
Secretary  has  the  discretion  to  include 
an  additional  15  target  amounts  for 
long-term  care  hospitals  that  were  in 
their  exemption  period  for  the  cost 
reporting  period  during  FY  1996.  The 
commenters  argue  that  the  cost 
reporting  period  ending  during  FY  1996 
serves  as  the  base  period  for  these 
hospitals  and  thus  the  Secretary  should 
include  the  data  for  these  hospitals  in 
the  110  percent  of  the  median 


calculation.  Based  on  the  comments,  we 
reexamined  these  hospitals  and 
confirmed  that  these  15  hospitals  were 
in  their  exemption  period  for  the  cost 
reporting  period  ending  during  FY  1996. 
If  a  hospital  was  within  its  exemption 
period,  it  was  not  subject  to  a  target 
amount  for  the  cost  reporting  period 
ending  in  FY  1996.  whether  or  not  that 
period  was  ultimately  used  as  the 
hospital's  base  period  for  calculating  the 
target  amount  for  future  years.  Since  the 
statute  directs  us  to  examine  "target 
amounts,"  the  data  for  these  hospitals 
were  properly  excluded  from  the 
calculations. 

The  commenters  also  contended  that 
we  inappropriately  included  hospitals 
with  an  average  length  of  stay  of  less 
thap  25  days  in  the  110  percent  of  the 
median  calculation.  Under  the  statute,  a 
hospital  may  be  excluded  as  a  long-term 
hospital  if  its  average  length  of  stay  is 
greater  than  25  days.  Under  our 
implementing  regulations,  a  hospital 
qualifies  to  be  paid  as  a  long-term  care 
hospital  for  a  given  cost  reporting 
period  if  its  average  length  of  stay  for  a 
prior  period  is  greater  than  25  days. 
Therefore,  a  hospital  may  be  classified 
as  a  long-term  care  hospital  for  a  given 
cost  reporting  period  even  if  its  average 
length  of  stay  for  that  period  ultimately 
turns  out  to  be  less  than  25  days. 

The  hospitals  cited  by  the 
commenters  were  classified  as  long-term 
care  hospitals  for  the  cost  reporting 
period  ending  during  FY  1996.  and  were 
paid  under  the  target  amount 
methodology.  Accordingly,  these 
hospitals  were  properly  included  in  the 
calculations. 

Thus,  the  commenter's  assertions 
regarding  our  data  were  largely 
erroneous.  Nevertheless,  in  fight  of  the 
information  that  is  now  available  to  us. 
including  information  in  the  public 
comments,  we  are  revising  the 
calculations.  We  are  revising  the  110 
percent  of  the  median  calculation  to 
include  the  target  amounts  for  the  two 
hospitals  described  earlier  that 
converted  to  PPS  after  the  cost  reporting 
ending  during  FY  1996,  and  the  target 
amounts  for  the  two  hospitals  that  we 
originally  believed  to  be  in  the 
exemption  period  in  FY  1996.  The  target 
amounts  for  these  hospitals 
appropriately  should  be  included  in  the 
110  percent  of  the  median  and  75th 
percentile  calculation.  The  addition  of 
these  data  did  not  change  the  75th 
percentile  calculation.  We  are  also 
including  the  target  amounts  for  three 
hospitals  which  were  previously 
excluded  because  of  a  lack  of  wage 
index  data.  The  target  amounts  for  these 
three  hospitals  were  already  included  in 
the  75th  percentile  calculation  because 
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a  lack  of  wage  inde.x  data  did  not  impact 
the  calculation  of  the  7Tth  pen::entile 
cap. 

As  a  result  of  these  revisions,  the 
updated  110  percent  of  the  national 
median  target  amounts  for  new  long- 
term  care  hospitals  is  $21,494  for  FY 
1998.  The  labor-related  share  is  $15,380 
and  non  labor-related  share  $6,114 

We  are  applvmg  these  re\'ised  caps 
prospectively   For  a  new  long-term  care 
hospital  whose  cost  reporting  period 
began  prior  to  the  effective  date  of  this 
final  rule,  the  revised  calculations 
would  apply  to  the  portion  of  the  cost 
reporting  period  that  oc:curs  after  the 
revision  becomes  effective  We  note  that 
these  revised  caps  shall  be  the  basis  for 
the  caps  applicable  for  future  cost 
reporting  periods. 

We  are  making  a  one-time  mid-year 
revision  to  the  caps  because  of  the 
extraordinary  circumstances  presented 
by  the  timing  of  the  enactment  of  the 
BB.^  We  do  not  agree  with  the 
commenter  who  argued  that  the  caps  on 
target  amounts  for  long-term  care 
hospitals  should  be  rt?calculated  from 
"time  to  time"  in  order  to  reverify  the 
data.  The  statute  provides  that  the  cap 
in  a  future  year  shall  be  determined  by 
taking  the  cap  for  the  previous  year  and 
applying  an  update  factor 

Comment  One  commenter  disagreed 
with  the  elimination  of  exception 
payments  for  a  hospital  with  a  target 
amount  that  was  capped 

Response  Section  4414  of  the  BBA 
establishes  a  cap.  that  is.  a  limit,  on  the 
target  amounts  for  rehabilitation 
hospitals  and  units,  psychiatric 
hospitals  and  units,  and  long-term  care 
hospitals.  Generally,  we  believe  it 
would  be  anomalous  to  set  a  cap  on  a 
hospital's  target  amount  and  then  grant 
the  hospital  an  exception  so  that  it 
could  rec:eive  payments  above  the  cap, 

4.  Bonus  and  Relief  Pavements 
(§413.40(d1i 

a  Bonus  pa\ments  Section  4415  of 
the  BBA  amended  section  1886(b){l){A) 
of  the  Act  to  provide  that  for  cost 
report.ing  periods  begirming  on  or  after 
October  1,  1997,  the  amount  of  a  bonus 
payment  is  the  lower  of  the  following: 

fl)  15  perc-ent  of  the  difference 
between  the  inpatient  operating  costs 
and  the  ceiling,  or 

(2)  2  percent  of  the  ceiling 

In  addition,  section  4415  of  the  BBA 
amended  section  1886fb)(2)  of  the  Act  to 
provide  for  "continuous  improvement 
bonus  payments"  for  hospitals  that  meet 
certain  criteria. 

b  Relief  payments  Section  4415  of 
the  BB.Al  amended  section  1886(b)(1)  of 
the  Act  to  provide  that  for  cost  reporting 
periods  beginning  on  or  after  October  1 . 


1997,  if  a  hospital's  operating  costs  are 
greater  than  the  ceiling  but  less  than  110 
percent  of  the  ceiling,  payment  will 
equal  the  ceiling  If  a  hospital's  costs  are 
greater  than  1 10  percent  of  the  ceiling. 
pasment  will  equal  the  ceiling  plus  50 
percent  of  the  costs  in  excess  of  110 
percent  of  the  ceiling.  Total  payment 
may  not  exceed  110  percent  of  the 
ceiling.  Because  section  4415  of  the 
BBA  does  not  provide  relief  for  costs 
that  are  within  110  percent  of  the 
ceiling,  we  made  a  i:orresponding 
change  to  the  exception  payment 
provision  at  §  413  40(g)(1)  so  that 
qualification  for  the  amount  of  an 
exception  payment  does  not  encompass 
costs  withm  110  percent  of  the  ceiling. 
We  received  no  public  comments  on 
this  corresponding  change 

5.  New  Excluded  Hospitals  and  Units 
(§  413.40(f)) 

With  the  enactment  of  sections  4416 
and  4419  of  the  BBA.  which  amended 
section  1886fb)(4)  of  the  Act  and  added 
section  1886(b)(7)  of  the  Act.  Congress 
established  a  new  framework  for 
payments  for  new  excluded  providers 
First,  section  4419(a)  amended  section 
1886(b)(4)(A)(i)  of  the  Act,  to  eliminate 
"exemptions"  for  all  classes  of  excluded 
entities  except  children's  hospitais 
Second,  section  4416  added  a  new 
section  1886(b)(7)  of  the  Act  to  establish 
a  new  statutor\'  payment  methodology 
for  psychiatric  hospitals  and  units, 
rehabilitation  hospitais  and  units,  and 
long-term  care  hospitals  which  first 
receives  pvayments  on  or  after  October  1. 
1997.  For  these  hospitals,  the  amoimt  of 
payment  for  each  of  the  first  ;wo  cost 
reporting  periods  is  the  lesser  of  (1)  the 
operating  costs  per  case,  or  (2)  110 
percent  of  the  national  median  of  target 
amounts  for  the  same  class  of  hospitals 
for  cost  reporting  periods  ending  during 
FY  1996.  updated  to  the  first  cost 
!-eporting  period  and  adjusted  for 
differences  in  area  wage  levels  The 
target  amount  for  the  succeeding  cost 
reporting  periods  will  be  based  on  the 
pavTnent  amount  in  the  second  12- 
month  cost  reporting  period  increased 
by  the  applicable  update  factors 

Comment:  One  commenter  requested 
clarification  as  to  whether  the  6-month 
qualification  penod.  during  which  a 
long-term  care  hospital  demonstrates  an 
average  length  of  stay  of  greater  than  25 
days,  will  be  included  as  part  of  the  2- 
year  exemption  period  for  nev\  excluded 
hospitals  under  section  4419 

Response:  As  explained  in  the  August 
29  final  rule  with  comment  penod  {62 
FR  46019),  section  4419  eliminates  the 
2-year  exemption  penod  for  all  classes 
of  e.xcluded  hospitals  except  children's 
hospitals  Thus,  effective  October  1, 


1997.  we  will  no  longer  grant  an 
exemption  for  new  long-term  care 
hospitals.  If  a  hospital  qualifies  as  a 
new-long  term  care  hospital,  the 
statutory  payment  methodology  under 
section  4416  applies  for  the  hospital's 
first  two  years  as  a  long-term  care 
hospital.  A  hospital  is  not  classified  as 
a  long-term  care  hospital  during  the  6- 
month  quaUfication  period. 

Comment:  Two  commenters  suggested 
that  §  413.40(f)  of  the  regulations  be 
modified  to  state  that  the  new  statutory 
payment  methodology  of  section  4416 
does  not  apply  to  a  hospital  or  unit  that . 
changes  the  basis  of  its  exclusion  (for 
example,  from  long-term  care  to 
rehabilitation)  on  or  after  October  1, 
1997.  One  commenter,  a  long-term  care 
hospital  chain,  objected  to  our  policy 
and  asserted  that  we  had  engaged  in 
retroactive  rulemaking  and  incorrect 
statutory  interpretation  because  an 
existing  PPS  hospital  that  is  acquired 
and  recertified  as  a  long-term  care 
hospital  on  or  after  October  1,  1997  will 
now  be  subject  to  lower  new  long-term 
care  hospital  caps. 

Response:  Section  1886(b)(7)  of  the 
Act.  as  amended  by  section  4416  of  the 
BBA,  applies  "in  the  case  of  a  hospital 
or  unit  that  is  within  a  class  of  hospital 
described  in  subparagraph  (B)  which 
first  receives  payments  on  or  after 
October  1,  1997."  Thus,  the  statutory 
payinent  methodology  of  section  4416  of 
the  BBA  applies  if  two  conditions  are 
met:  (1)  the  hospital  or  unit  is  within 
one  of  the  classes  of  hospitals  specified 
in  the  statute  (psychiatric, 
rehabilitation,  long-term  care),  and  (2) 
the  hospital  "first  receives  payments  on 
or  after  October  1.  1997."  We  befieve 
these  two  conditions  should  be  read 
together.  That  is,  section  4416  applies  if 
the  hospital  first  receives  payments  on 
or  after  October  1,  1997  as  a  hospital 
within  one  of  the  excluded  classes. 

Thus,  if  a  hospital  first  receives 
payments  on  or  after  October  1,  1997  as 
a  PPS-excluded  hospital  in  one  of  the 
sp>ecified  classes  (psychiatric, 
rehabilitation,  or  long-term  care),  then  it 
is  subject  to  the  statutory  payment 
methodology  for  new  excluded 
hospitais  under  section  1886(b)(7)  of  the 
Act.  The  methodology  for  new  excluded 
hospitals  applies  if  a  hospital  received 
payments  as  a  PPS  hospital  before 
October  1.  1997  and  became  excluded 
on  or  after  October  1 ,  1997.  If  a  hospital 
received  payments  as  a  PPS-excluded 
hospital  in  one  of  the  classes  before 
October  1,  1997,  the  hospital  would  be 
subiect  to  the  cap  for  non-new  hospitals 
under  section  1886(b)(3)(H)  of  the  Act. 
as  added  by  section  4414  of  the  BBA. 
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6a.  Grandfathering  of  Certain  Hospitals- 
Within-Hospilals 

Section  4417  of  the  BBA  specifies  that 
a  hospital  that  was  classified  by  the 
Secretary  on  or  before  September  30. 
1995  as  an  excluded  long-term  hospital 
shall  continue  to  be  so  classified, 
notwithstanding  that  it  is  located  in  the 
same  building  as.  or  on  the  same 
campus  as  another  hospital.  While  this 
provision  is  specific  to  long-term  care 
hospitals,  we  believe  the  considerations 
underlying  the  legislation  also  apply  to 
other  types  of  hospitals-within- 
hospitals.  Therefore,  as  explained  in  the 
preamble  to  the  August  29,  1997  interim 
final  rule  with  comment  period  (62  FR 
46014),  we  revised  our  regulations 
applicable  to  prospective  payment 
system  exclusions  of  "hospitals  within 
hospitals"  to  implement  section  4417 
(a)(1)  of  the  BBA,  by  specifying  that  if 
a  hospital  was  excluded  from  the 
prospective  payment  system  on  or 
before  September  30.  1995,  the  criteria 
applicable  to  hospitals  within  hospitals 
do  not  apply  to  if  (see  §  412.22(f)).  We 
also  noted  that  in  light  of  this  revision, 
we  were  withdrawing  our  earlier 
proposal  to  include  a  specific  provision 
for  State-owned  hospitals-within- 
hospitals.  That  provision,  described  in 
the  June  2.  1997  proposed  rule  (62  FR 
29902).  was  designed  to  allow 
continued  exclusion  of  State-owned 
facilities  that  had  been  operated  for 
many  years  as  hospitals-within- 
hospitals  but  had  not  been  able  to 
restructure  themselves  because  of  the 
reauirements  of  State  law. 

Since  publication  of  the  August  29. 
1997  final  rule  with  comment  period, 
some  hospital  managers  and 
representatives  have  asked  whether 
§412.22(0  applies  only  to  hospitals  that 
were  and  were  also  organized  as 
hospitals-within-hospitals  on  or  before 
September  30.  1995.  or  to  any  hospitals 
that  may  have  been  excluded  from  the 
prospective  payment  system  on  or 
before  that  date. 

We  wish  to  clarify  that  the  rule  is  a 
grandfathering  provision  that  applies 
only  to  those  hospitals  that  were 
excluded  from  the  prospective  payment 
system  on  or  before  September  30.  1995, 
and  were  also  organized  as  hospitals- 
within-hospitals  on  or  before  that  date. 
Hospitals  that  were  PPS-excluded  on  or 
before  September  30.  1995.  but  were  not 
excluded  as  hospitals-within-hospitals 
at  that  time,  do  not  qualify  for  exclusion 
under  section  4417(a).  If  they  choose  to 
reorganize  themselves  in  ways  that 
result  in  application  of  the  hospital- 
within-a-hospital  criteria,  they  will  have 
to  meet  these  criteria  to  preserve  their 
prospective  payment  system  exclusion 


status.  We  are  making  changes  in 
§412.22(fl  to  clarify  this  point. 

6b.  Capital  Payments  for  Excluded 
Hospitals  and  Units  (§413.40(i)) 

Section  4412  of  the  BBA  amended 
section  1886(g)  of  the  Act  to  establish  a 
15  percent  reduction  on  capital 
payments  for  certain  hospitals  and 
hospital  distinct  part  units  excluded 
from  the  prospective  payment  system 
for  cost  reporting  periods  beginning  on 
or  after  October  1.  1997.  through 
September  30.  2002.  The  capital 
reduction  applies  to  psychiatric 
hospitals  and  units,  rehabilitation 
hospitals  and  units,  and  long-term  care 
hospitals. 

Comment:  One  commenter  suggested 
that  §  413.40(j)  of  the  regulations  be 
modified  to  state  that  the  15-percent 
reduction  for  capital-related  costs 
required  by  section  4412  of  the  BBA 
does  not  apply  to  capital-related  costs 
for  outpatient  services. 

Response:  We  agree  with  the 
commenter  and  are  modifying 
§413.40(j). 

7.  Report  on  Adjustment  Payments  to 
the  Ceiling  (§41 3. 40(gJ) 

Section  4419(b)  of  the  BBA  amended 
section  1886(b)(4)  of  the  Act  to  require 
the  Secretary  to  publish  annually,  in  the 
Federal  Register,  a  report  describing  the 
total  adjustment  payments  made  to 
excluded  hospitals  and  units  for  cost 
reporting  periods  ending  during  the 
previous  fiscal  year.  We  will  publish 
this  report  in  the  annual  rulemaking 
documents  for  the  hospital  inpatient 
prospective  payment  systems. 

T.  Limited-Service  Rural  Hospital 
Program 

Prior  to  the  BBA.  the  statute 
authorized  a  seven  State  Essential 
Access  Community  Hospital  (EACH) 
and  Rural  Primary  Care  Hospitals 
(RPCH)  program.  RPCHs  were  limited- 
service  rural  hospitals  that  provided 
outpatient  and  short-term  inpatient 
hospital  care  on  an  urgent  or  emergency 
basis  and  then  released  patients  or 
transferred  them  to  an  EACH  or  other 
acute  care  hospital. 

Montana  also  has  a  separate,  limited 
service  hospital  program  called  the 
Medical  Assistance  Facility  (MAF),  that 
has  been  in  operation  since  1988  and 
operates  under  a  demonstration  waiver 
from  HCFA.  These  limited  service 
hospitals  are  reimbursed  for  providing 
treatment  to  Medicare  beneficiaries  even 
though  they  are  not  required  to  meet  all 
requirements  applicable  to  hospitals.  A 
total  of  12  MAFs  have  been  licensed  and 
certified. 


The  BBA  replaced  thu  EACH/RP'CH 
program  with  the  Medicare  Rural 
Hospital  Flexibility  Program  (MRHFP). 

The  MRHFP  is  available  in  any  State 
that  chooses  to  set  up  such  a  program 
and  provides  HCFA  with  the  necessary 
assurances  that  it  has  developed,  or  is 
in  the  process  of  developing,  a  State 
rural  health  care  plan  meeting  certain 
requirements,  and  that  it  has  designated, 
or  is  in  the  process  of  designating,  rural 
nonprofit  hospitals  or  facilities  as 
critical  access  hospitals  (CAHs). 

To  be  eligible  as  a  CAH.  a  facility 
must  be  a  rural  public  or  nonprofit 
hospital  located  in  a  State  that  has 
established  a  MRHFP.  and  must  be 
either  located  more  than  a  35-mile  drive 
from  any  other  hospital  or  CAH  or 
certified  by  the  State  as  being  a 
necessary  provider  of  health  care 
services  to  residents  in  the  area.  In 
mountainous  terrain  or  in  areas  with 
only  secondary  roads  available,  the 
mileage  criterion  is  15  miles.  In 
addition,  the  facility  must  make 
available  24-hour  emergency  care 
services,  provide  not  more  than  15  beds 
for  acute  (hospital-level)  inpatient  care, 
and  keep  each  inpatient  for  no  longer 
than  96  hours,  unless  a  longer  period  is 
required  because  of  inclement  weather 
or  other  emergency  conditions,  or  a  PRO 
or  other  equivalent  entity,  on  request, 
waives  the  96-hour  restriction.  An 
exception  to  the  15-bed  requirement  is 
made  for  swing-bed  facilities,  which  are 
allowed  to  have  up  to  25  inpatient  beds 
that  can  be  used  interchangeably  for 
acute  or  SNF-level  care,  provided  that 
not  more  than  15  beds  are  used  at  any 
one  time  for  acute  care.  The  facility  is 
also  required  to  meet  certain  staffing 
and  other  requirements  that  closely 
parallel  the  requirements  for  RPCHs. 

The  BBA  also  defined  a  rural  health 
network  as  an  organization  consisting  of 
at  least  one  CAH  and  at  least  one  acute 
care  hospital,  the  members  of  which 
have  entered  into  agreements  with  at 
least  one  other  member  regarding 
patient  referral  and  transfer,  the 
development  and  use  of 
communications  systems,  and  the 
provision  of  emergency  and 
nonemergency  transportation.  In 
addition,  each  CAH  in  a  network  must 
have  an  agreement  for  credentialing  and 
quality  assurance  with  at  least  one 
hospital  that  is  a  member  of  the 
network,  or  with  a  PRO  or  equivalent 
entity,  or  with  another  appropriate  and 
qualified  entity  identified  in  the  rural 
health  care  plan  for  the  State. 

Under  the  BBA.  no  new  EACH 
designations  will  be  made,  but  rural 
hospitals  designated  as  EACHs  under 
previous  statutory  provisions  may 
continue  to  be  paid  as  sole  community 
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hospitals.  The  previous  payment 
provisions  applicablR  to  RPCHs  are 
repealed,  and  the  statute  instead 
provides  that  CAHs  will  be  paid  on  a 
reasonable  cost  basis  for  their  inpatient 
and  outpatient  services.  The  statute 
specifically  provides  that  existing 
RPCHs  and  MAFs  will  be  deemed  as 
CAHs  if  these  facilities  or  hospitals  are 
otherwise  eligible  to  be  designated  by 
the  State  as  C^Hs.  Under  a  special 
provision  applicable  to  the  MAF 
program,  the  MAF  demonstration 
project  is  extended  until  at  least  October 
1 .  1998.  to  allow  for  an  appropriate 
transition  between  the  Nl^F  and  C\H 
programs. 

The  BBA  also  provided  considerable 
fiexibility  to  a  CAH  with  a  swing-bed 
agreement  to  use  inpatient  beds  for 
either  SNF  or  acute  care,  as  long  as  the 
total  number  of  inpatient  beds  does  not 
exceed  25  and  the  number  of  beds  used 
at  any  one  time  for  acute  care  does  not 
exceed  15 

To  allow  the  changes  made  by  the 
enactment  of  the  BBA  to  be 
implemented  by  the  statutory  effective 
date  of  October  1,  1997,  we  published 
the  August  29.  1997  final  rule  with 
comment  period  that  retained  the 
provisions  of  then  existing  RPCH 
regulations,  except  where  the  BBA 
clearly  required  us  to  make  a  change  In 
the  August  29  final  rule  with  commenl 
period,  we  described  in  detail  the 
substantive  changes  that  we  made  to 
parts  409.  410,  412.  41,3.  and  485  to 
implement  the  section  4201 
amendments  (62  FR  46008).  We  also 
made  nomenclature  changes  to  reflect 
the  statutorv  change  from  RPCHs  to 
CAHs 

In  the  -August  29  final  rule  with 
comment  period,  we  discussed  in  detail 
the  process  for  review  and  acceptance  of 
State  assurances  from  States  interested 
in  establishing  a  MRHFP  (62  FR  46009) 
Specifically,  we  descriljed  the 
assurances  and  information  that  must  be 
included  in  a  State's  application  We 
solicited  comments  on  whether  the 
information  and  assurances  were 
sufficient,  or  whether  other  information 
or  assurances  are  needed 

Section  1820(k)  of  the  .^ct.  as  in  effect 
prior  to  the  enac:tment  of  the  BBA, 
explicitly  authorized  States  with  EACH 
programs  to  designate  facilities  in 
adjacent  States  as  EACHs  or  RPCHs  if 
certain  conditions  were  met.  Section 
4201  of  BBA  revoked  that  authority. 
Therefore,  a  facility  can  be  designated  as 
a  CAH  only  by  a  State  in  which  it  is 
located  We  revised  t)4B5.606  to  remove 
any  reference  to  this  authontv. 

Section  1820(f)(1)(B)  of  the  Act,  as  in 
effect  prior  to  the  enactment  of  the  BBA, 
explicitly  allowed,  luider  certain 


circumstances.  States  with  EACH 
programs  to  designate  facilities  as 
RPCHs  even  though  the  facilities  had 
closed  and  were  no  longer  functioning 
as  hospitals  at  the  time  thev  applied  for 
RPCH  status.  The  BBA  removed  that 
authority  so  there  is  now  no  basis  on 
which  a  closed  facility  can  be 
designated  as  a  CAH.  We  revised 
§  485.61 2  to  reflect  this  change. 

We  received  33  letters  of  comment. 
We  summarize  the  comments  and  give 
our  responses  below 

1.  State  Rural  Health  Care  Plan  Review 

and  Approval 

Comment:  One  commenter  stated  that 
in  view  of  differences  between  the 
various  States  that  may  set  up  a  MRHFP. 
HCFA  should  not  impose  common 
standards  or  cnteria  on  all  State  plans 
or.  if  some  common  standards  are 
needed,  should  give  States  advance 
notice  of  the  standards  and  how  they 
will  be  applied  Other  commenters 
stated  that  the  regulations  regarding  the 
development  of  State  rural  health  plans 
should  allow  States  maximum 
flexibility  in  the  development  of  CAHs 
in  rural  areas  of  the  State  Specifically, 
the  commenters  suggested  that  the 
reference  to   'certain  requirements"'  for 
the  State  rural  health  care  plan  be 
clanfied.  The  commenters  believed  that 
States  should  be  given  maximum 
flexibility  within  a  defined  format  to 
plan  for  their  rural  heath  care  access 
needs.  Also,  since  the  creation  of  a  State 
rural  health  care  plan  is  reflective  of  the 
needs  of  the  health  care  ret:ipients  in  a 
given  State,  the  commenters  believed  it 
would  be  appropriate  to  give  the 
regional  offices  authority  to  approve 
these  State  plans.  Another  commenter 
stated  the  CAHs  need  to  t)e  designed  to 
permit  as  much  flexibility  as  possible 
and  to  allow  linkages  with  other 
programs  to  maximize  their  abilities  to 
serve  the  frontier  areas  of  the  individual 
state.  The  State  rural  health  care  plan 
must  address  the  unique  needs  and 
conditions  of  the  particular  rural 
settings  within  their  boundaries. 

Hesponsf  We  recognize  that  the 
factors  limiting  access  to  care  can  vary 
from  State  to  State,  and  even  from  one 
rural  area  to  another  within  a  State,  To 
account  for  this  diversity,  we  agree  that 
States  should  be  allowed  as  much 
flexibility  as  possible  to  tailor  plans  to 
meet  the  unique  needs  of  their  residents 
and  the  conditions  of  the  particular 
rural  setting,  including  the  needs  of 
those  living  in  frontier  areas  We  also 
agree  that  CAHs  within  a  State  be  given 
as  much  flexibility  as  possible.  At  the 
same  time,  however,  the  BBA  requires 
that  all  State  rural  health  care  plans 
meet  certain  minimum  requirements. 


Regarding  State  responsibilities,  the 
statute  specifies  that  the  rural  health 
care  plan  must  provide  for  the  creation 
of  one  or  more  rural  health  networks, 
promote  regionalization  of  rural  health 
services  in  the  State,  and  improve 
access  to  hospital  and  other  health 
services  for  rural  residents  of  the  State. 
In  addition,  the  statute  requires  the 
State  to  develop  the  rural  health  care 
plan  in  consultation  with  the  hospital 
association  of  the  State,  rural  hospitals 
located  in  the  State,  and  the  State  office 
of  rural  health.  We  intend  to  impose  the 
common  standards  for  State  rural  health 
care  plans  only  to  the  extent  that  they 
are  mandated  by  statute  If  HCFA 
develops  any  additional  common 
standards  for  the  State  rural  health  care 
plan  beyond  those  mandated  by  the 
current  statute  to  ensure  that  the  new 
legislation  is  administered  in  a  fair  and 
predictable  way,  those  requirements 
would  be  communicated  through 
regulation.  Regarding  regional  office 
approval,  we  agree  that  the  regional 
offices  should  have  authority  to  approve 
the  State  rural  health  care  plans,  and 
have  issued  instructions  that  allow  them 
to  do  this.  We  do.  of  course,  expect  that 
the  regional  offices  will  consult  with 
HCFA's  central  office  on  any  issues 
having  national  policy  significance. 

Comment:  Other  commenters  stated 
that  given  their  experience  under  the 
RPCH  program,  they  recommend  greater 
emphasis  on  the  creatioa  and 
maintenance  of  a  rural  health  network. 
They  suggested  that  the  MRHFP  will  be 
better  served  by  more  fully  defining 
network  requirements  and  mandating 
network  membership  for  CAHs.  Another 
commenter  noted  that  the  financial 
incentives  used  for  network  formation 
benefit  Medicare  beneficiaries.  They 
stated  that  their  rural  health  network 
has  been  extremely  helpful  as  an 
enhancement  to  the  care  they  can 
provide.  One  commenter  suggested  that 
there  needs  to  be  a  better  definition  of 
the  network  described  in  the 
regulations,  regarding  the  actual 
functions  of  the  network. 

Response:  We  support  the  creation  of 
rural  health  networks  as  envisioned  in 
the  legislation.  However,  the  legislation 
does  not  preclude  an  otherwise  eligible 
hospital  from  becoming  a  CAH  solely 
because  it  is  not  a  network  member.  In 
view  of  this,  we  do  not  believe  it  would 
be  appropriate  at  this  point  to  mandate 
network  membership.  We  also  note  that 
section  1820(d)  of  the  Act  defines  "rural 
health  network"  and  does  not  explicitly 
authorize  the  imposition  of  any 
additional  requirements  on  networks.  In 
view  of  these  considerations,  at  this 
point,  we  have  decided  not  to  mandate 
network  membership  for  CAHs  or 
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impose  further  requirements  on 
networks. 

Comment:  Given  the  fragile  and 
unstable  financial  condition  of  small 
rural  hospitals,  a  lengthy  process  for 
reviewing  and  approving  State  rural 
health  care  plans  is  untenable.  Several 
commenters  suggested  that  HCFA 
should  set  a  30  or  60  day  time  limit  for 
review  and  approval  of  State  rural 
health  care  plans,  and  allow  States  to 
proceed  to  designate  and  certify 
facilities  as  CAHs  based  on  assurances 
in  a  draf^  rural  health  plan,  as  long  as 
the  State  pledges  to  complete  the  plan 
in  a  timely  fashion.  Another  commenter 
did  not  specify  a  timeframe  for  action, 
but  emphasized  that  HCFA  should  act 
quickly  on  State  rural  health  care  plans 
and  that  all  requests  for  additional 
information  should  be  reasonable  in 
scope,  with  consistency  among  regional 
offices  as  to  the  type  and  extent  of 
additional  information  requested. 

Response:  We  agree  that  State  rural 
health  care  plans  should  be  reviewed 
and  approved  as  quickly  as  possible, 
and  that  requests  for  additional 
information  should  be  reasonable  and 
specific,  so  that  the  approval  process  is 
not  unduly  delayed.  However,  we  do 
not  believe  a  self-imposed  deadline 
would  be  useful  to  help  achieve  an 
expedited  approval  process.  States  are 
free  to  designate  facilities  under  a  draft 
plan,  but  no  facility  will  be  assigned  a 
CAH  provider  number  and  give  a 
provider  agreement  until  the  State  rural 
health  care  plan  has  been  approved  and 
the  CAH  is  certified  as  meeting  all  the 
requirements  following  an  initial  survey 
by  the  State  agency. 

Comment:  Because  changes  in  their 
circumstances  may  affect  rural 
hospitals'  interest  in  participating  in  the 
MRHFP.  any  list  of  facilities  that  the 
State  has  designated  or  plans  to 
designate  as  CAHs  will  not  be  static,  but 
will  change  frequently.  Commenters 
suggested  that  instead  of  requiring  the 
State  to  submit  such  a  list.  HCFA  should 
simply  ask  for  a  description  of  the 
process  for  State  designation,  and  of  the 
criteria  used  to  select  hospitals  for 
designation. 

Response  We  recognize  that  there 
may  be  frequent  changes  in  any  list  of 
facilities  that  the  State  plans  to 
designate,  and  agree  that  it  is  important 
for  the  State  to  describe  its  selection 
process  and  criteria  clearly.  However, 
we  continue  to  believe  a  list  of  current 
and  prospective  designees  is  useful  in 
developing  an  overall  view  of  the  State 
program. 

Comment:  Some  commenters  stated 
that  HCFA  should  allow  States  great 
flexibility  in  making  "necessary 
provider"  certifications,  and  in  defining 


key  terms  such  as  "mountainous 
terrain"  or  "secondary  roads."  The 
commenter  recommended  that  States  be 
allowed  to  perform  these  functions 
without  sp>ecial  waivers  or  centralized 
review.  One  commenter  asked  that  we 
refer  to  States  as  "designating"  rather 
than  certifying  necessary  providers. 
Another  commenter  stated  that  the 
statute  gives  States  broad  authority  to 
designate  facilities  as  CAHs.  even  if  they 
do  not  meet  statutory  requirements  such 
as  distance.  Still  another  commenter 
suggested  that  necessary  provider  status 
be  dep>endent  solely  on  State 
designation  with  no  Federal  oversight. 
However,  one  commenter  took  the 
opposite  view,  stating  that  it  is 
important  that  HCFA  provide  clear 
implementation  instructions  that  allow 
providers  and  HCFA  staff  to  know 
whether  the  criteria  are  met.  This 
commenter  believed  that  unless  such 
criteria  are  develof)ed  and  issued,  there 
could  be  confusion  as  to  what 
constitutes  mountainous  terrain  or 
secondary  roads. 

Response:  We  agree  that  States  should 
have  great  flexibiUty  in  making  these 
certifications  and  in  determining  how  to 
apply  the  distance  requirements  in 
making  State  designations.  However, 
consistent  implementation  of  the  statute 
requires  that  the  regional  office  also 
exercise  oversight  over  these  functions 
through  the  State  rural  health  care  plan 
approval  process,  and  by  ensuring  that 
hospitals  are  given  CAH  status  by  the 
Secretary  only  if  they  meet  applicable 
statute  and  regulations.  To  emphasize 
the  importance  of  complying  with 
applicable  statute  and  regulations,  we 
are  revising  §  485  606(b)(  1 )  to  specify 
that  facilities  (other  than  grandfathered 
facilities)  will  be  recognized  as  CAHs  by 
HCFA  only  after  they  have  been 
surveyed  and  found  to  meet  applicable 
requirements. 

We  are  also  revising  the  section 
heading  for  S  485.606  and  the  paragraph 
for  §  485.666(b)  to  reWr  to 
"certification"  rather  than  designation 
by  HCFA.  This  change  in  terminology  is 
being  made  for  consistency  with  section 
1820(e)  of  the  Act  which  also  refers  to 
certification  by  the  Secretary. 

Regarding  the  terms  used  to  describe 
State  findings  of  necessary  provider 
status,  we  will  continue  to  refer  to 
hospitals  "certified"  by  the  State  as 
necessary  providers  because  that  is  the 
term  used  in  the  statute  (section 
1820(c)(2)(B)(i)(II)  of  the  Act)  and 
because  designation  is  used  in  another 
context  to  denote  a  finding  by  the  State 
that  the  hospital  meets  all  requirements 
to  be  a  CAH  under  its  plan,  not  merely 
the  location  requirements  (sections 
1820(b)(2)  and  (c)(1)  and  (2)  of  the  Act). 


2.  Criteria  for  Designation  as  a  CAH 

Comment:  One  commenter  stated  that 
the  existence  of  the  35-mile  restriction 
fails  to  recognize  the  value  of  providing 
services  even  when  certain  rural 
providers  are  within  35  miles  of  another 
hospital,  and  that  it  fails  to  take  into 
account  the  significantly  greater 
population  density  of  these  rural  areas 
and  the  importance  of  maintaining 
service  for  an  older  and  poorer 
population  where  no  signihcant 
transportation  systems  are  in  place.  The 
commenter  encouraged  HCFA  to 
reconsider  its  policy  encouraging  such 
limits  as  the  35-mile  and  rather 
encourage  overall  implementation  of 
CAH  status  for  many  rural  hospitals  in 
the  country.  Commenters  also  noted  that 
in  some  States  there  are  no  hospitals 
located  more  than  35  miles  from  others, 
and  recommended  that  the  regulations 
be  revised  to  allow  States  to  develop 
alternative  mileage  criteria  for  Stale 
designations. 

Response  The  statute  at  section 
1820{c)(2)(B)(i)(I)  of  the  Act  specifically 
includes  the  requirement  that  a  hospital 
seeking  CAH  status  be  more  than  35 
miles  (or,  in  mountainous  areas  or  those 
with  only  secondary  roads.  15  miles) 
from  the  nearest  other  hospital  or  CAH, 
and  HCFA  does  not  have  the  authority 
to  allow  States  to  substitute  another 
standard.  However,  the  statute  also 
authorizes  States  to  desij^nate  otherwise 
eligible  facilities  that  do  not  meet  the 
standard  as  CAHs  if  the  State  finds  the 
facility  is  a  "necessary  provider".  We 
believe  this  provision  allows  States 
adequate  flexibility  to  deal  with  sf>ecific 
situations  in  which  access  is  limited 
even  though  the  prospective  CAH  is 
within  35  miles  of  another  hospital 

Comment:  One  commenter  was 
concerned  about  the  location 
requirements  at  §  485.610(b)(4)  which 
provide  that  a  CAH  must  be  located 
more  than  a  35-mile  drive  from  a 
hospital  or  another  CAH  or  the  CAH 
must  be  certified  by  the  State  as  being 
a  necessary  provider  of  health  care 
services  to  residents  in  the  area.  The 
commenter  interpreted  this  provision  to 
mean  that  either  the  quantified  criteria 
fit  a  particular  situation  or  it  is  left  to 
the  State  to  determine  the 
appropriateness  of  the  necessary 
provider  situation.  The  commenter  also 
stated  that  the  second  means  of 
establishing  CAH  eligibility  is  not  a 
waiver  of  the  first  standard;  it  simply 
stands  apart  from  the  mileage  criteria. 

Response  As  stated  previously, 
section  1820(c){2)(B)(i)(I)  of  the  Act 
includes  a  general  requirement  that  a 
hospital  seeking  CAH  status  be  more 
than  35  miles  (or,  in  mountainous  areas 
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or  those  with  only  secondary  roads,  15 
miles)  from  the  nearest  hospital  or  CAH. 
Section  1820(c)(2)(B)(i)(I!)  provides  an 
exception  to  that  general  requirement 
for  a  hospital  that  is  certified  bv  the 
State  as  a  necessary  provider  of  health 
care  ser\'ices  to  resident.s  in  the  area  We 
do  not  agree  with  the  commenters  view 
that  the  provision  for  "necessors 
provider"  certification  somehow  stands 
apart  from  the  basic  requirement.  On  the 
contrar)'.  it  clearly  is  set  up  as  an 
alternative  method  of  qualifying  for  a 
facility  which  cannot  meet  the  basic 
mileage  rule  In  this  context,  we  also 
wish  to  clanfy  that  the  necessan, 
provider  certification  must  be  specific  to 
each  hospital,  and  that  we  would  not 
accept  a  blanket  statement,  unsupported 
by  any  other  information,  to  the  effect 
that  a  State  considers  all  hospitals  it  has 
designated  as  CAHs  to  be  'necessarv 
providers."  We  would  expe<:t  that  State 
criteria  for  making  the  "necessary 
provider"  certification  will  be  defined 
in  the  State  rural  nealth  care  plan.  The 
States  can  make  the  designation  of 
necessary  provider  of  health  care 
services  to  residents  of  an  area, 
however,  this  is  just  one  of  several 
criteria  the  facility  must  satisfy  to 
qualify  as  a  CAH.  The  assertion  that 
these  other  criteria  have  been  met  is 
subiect  to  Secretarial  review  and 
approval.  Section  1820(b)(3)  makes  it 
f  leaf  that  the  Secretary  may  require,  as 
part  of  the  application  process,  "other 
information  and  assurances  "  As  to  the 
"necessary  provider"  determin-Mon.  the 
Secretary  may  require  the  State  to 
submit  the  information  that  formed  the 
basis  of  the  State's  determination 

Comment  One  commenter  suggested 
that  the  regulations  be  clarified  to  allow 
a  State's  "necessary  provider" 
certification  as  an  alternative  to  the 
distance  criteria  The  commenter 
believed  that  State  criteria  should  be 
related  to  community  needs  and  access 
issues,  and  State  criteria  should  be 
outlined  in  the  State  rural  health  care 
plan. 

Response:  While  we  agree  that  the 
State  should  outline  its  criteria  in  its 
plan,  the  regulations  at  §486  610(b)(4) 
already  provide  for  certification  by  the 
State  of  a  "necessary  provider"  in  place 
of  the  distance  requirement  and  we 
believe  no  further  clarification  is 
necessary. 

Comment:  One  commenter  stated  that 
a  per-stay  limitation  on  the  length  of 
inpatient  stay,  such  as  the  96-hour  limit 
imposed  under  the  MRHFP.  may  be 
more  restrictive  than  the  average  length 
of  stay  rule  applicable  to  RPCHs.  The 
commenter  noted  that  PROs  are 
authorized  to  v\'aive  the  per-stav  limit 
for  particular  cases,  but  suggested  that 


obtaining  such  waivers  would  be 
burdensome  for  both  the  facility  and  the 
FRO  and  therefore  should  be  used  only 
rarely.  Therefore,  the  commenter 
indicated  an  mterest  in  seeking  a 
legislative  change  to  return  to  a  rule 
based  on  a  facilitv-wide  average  length 
of  stay,  saying  that  such  a  limit  would 
allow  CAHs  greater  flexibility  to  serve 
patients. 

Response:  Because  a  change  in  the 
statute  VN-ould  be  needed  to  authorize 
use  of  a  length-of-stay  limit  based  on 
facility  averages,  we  have  not  revised 
the  regulations  based  on  this  comment. 
We  will,  of  course,  consider  the 
commenter's  viev%-s  m  deciding  whether 
to  support  any  proposed  amendments  to 
the  provisions  imposing  a  per-stay  limit. 

Comment.  One  commenter  noted  that 
the  definition  of  "rural    used  under 
both  the  RPCH  and  MRHFP  regulations, 
which  IS  the  same  definition  used  for 
other  Medicare  payment  purposes, 
considers  each  individual  countv  to  be 
either  "urban"  or  "rural"  in  its  entirety. 
The  commenter  pointed  out  that  there 
are  some  large  counties  that  encompass 
both  densely  populated  urban  areas  and 
very  small,  remote  rural  areas   ,A.nother 
commenter  expressed  the  view  that  the 
statute  should  be  changed  to  allow  use 
of  a  definition  that  recognizes  some 
areas  of  such  counties  as  t>eing  "rural," 
and  asked  that  we  support  such  a 
change  Another  commenter  simply 
asked  that  the  implementing  regulation 
at  §  485  610fb){2)  be  changed  to  reflect 
this  type  of  situation. 

Response  We  agree  that  a  change  in 
the  statute  would  be  needed  to 
authorize  such  a  definition,  since 
section  1820(c)(2)(B)(ij  of  the  Act 
mandates  use  of  the  "rural    definition 
in  section  1886(d)(2)(D)  of  the  Act.  Thus 
we  did  not  revise  the  regulations  based 
on  these  comments 

Comment-  One  commenter  stated  that 
in  order  to  extend  acute  care  services  to 
areas  that  have  not  previously  had 
access  to  these  services,  facilities  other 
than  hospitals  should  be  considered 
eligible  for  designation  as  critical  access 
hospitals.  The  commenter  suggested 
that  Congress  intended  that  this  be  done 
so  that  extremely  remote  areas,  such  as 
some  parts  of  Alaska,  would  have  access 
to  hospital-level  services  for  the  first 
time  through  the  MRHfT 

Response:  We  do  not  agree  that  the 
intent  of  the  legislation  as  enacted  was 
to  expand  acute  care  capacity  into  new 
areas.  On  the  contrary,  we  believe  it  is 
intended  to  preserve  existing  acute  care 
capacity  by  encouraging  appropriate 
downsizing  and  reduction  in  the  scope 
of  services  in  order  to  use  the  remaining 
capacity  in  the  most  efficient  manner 
Furthermore,  we  note  that  section 


1820(c)(2)(B)(i)  of  the  Act.  specifies  that 
a  State  may  designate  a  faciUty  as  a  CAH 
only  if  the  facility  is  a  hospital,  hi  view 
of  the  specificity  of  the  statute  on  this 
point,  we  do  not  believe  that  either  the 
States  or  HCFA  have  discretion  to 
designate  nonhospital  facilities  as 
CAHs. 

3.  Grandfathering/Transition  Issues 

Comment:  One  commenter  asked  that 
we  clarify  the  statutory  language  that 
would  allow  RPCHs  to  be  grandfathered 
as  CAHs.  A  commenter  suggested  that 
the  regulations  be  revised  to  grandfather 
all  existing  RPCHs  as  CAHs 
immediately,  and  all  MAFs  as  CAHs 
effective  October  1,  1998,  following  the 
phaseout  of  the  MAF  program.  Another 
commenter  suggested  that  existing 
RPCHs  be  grandfathered  as  CAHs 
without  regard  to  whether  they  are 
otherwise  eligible  for  State  designati(Mi. 
Another  commenter  expressed  concern 
regarding  the  interpretation  of  the  term 
"otherwise  eligible";  the  intent  being 
that  RPCH  facilities  that  do  not  meet  all 
tne  new  requirements  will  not  be 
grandfathered  in.  They  believe  that 
automatic  designation  of  all  existing 
MAFs  and  RPCHs  as  CAHs  is  the  only 
approach  that  reflects  the  common 
meaning  of  the  term  "grandfathering." 
One  commenter  believed  all  existing 
RPCH  facilities  must  be  grandfathered 
and  be  consistent  with  the  current  rules 
that  were  in  effect  when  the  facility  was 
designated  as  such. 

Response:  Under  section  1820(h)  of 
the  Act,  grandfathering  is  available  only 
to  MAFs  operating  in  Montana  and  to 
RPCHs  designated  as  such  by  the 
Secretary  under  section  1820  prior  to 
enactment  of  the  BBA  (August  5,  1997). 
if  they  are  otherwise  eligible  for 
designation  by  the  State  under  section 
1820(c).  We  have  no  authority  to  extend 
grandfathering  to  other  facilities  that  do 
not  meet  these  requirements.  Moreover, 
when  a  State  represents  that  a  facility 
should  quahfy  as  a  grandfathered  CAH, 
HCFA  may  request  data  to  support  that 
representation  pursuant  to  section 
1820(b)(3)of  the  Act. 

Comment:  One  commenter  suggested 
that  some  special  provision  be  made  for 
facilities  that  were  designated  as  RPCHs 
under  previous  legislation,  but  cannot 
meet  the  35-mile  distance  criterion 
imposed  by  the  new  legislation.  The 
commenter  noted  that  such  facilities 
will  likely  be  designated  as  CAHs  under 
the  new  legislation,  and  suggested  that 
they  continue  to  be  treated  as  RPCHs  at 
least  until  the  State  has  submitted  a 
rural  health  care  plan  under  the  new 

mr:-{fp. 

hesponse:  As  noted  in  previous 
responses,  the  statute  has  provided 
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States  with  "  'fity  to  certify 

facilities  as  iry  providers"  if  the 

35-mile  criterion  is  not  met.  However, 
for  a  RPCH  to  be  treated  as  a  CAH 
(assuming  it  meets  the  other  statutory 
requirements)  in  lieu  of  the  35  mile 
criterion,  it  will  need  to  be  certified  by 
the  State  as  being  a  necessary  provider 
of  health  care  services  to  residents  in  its 
area  by  the  beginning  of  its  next  cost 
reporting  period.  However,  section 
1820(h)  of  the  Act  allows  grandfathering 
of  a  MAF  or  RPCH  only  if  the  facility 
or  hospital  is  otherwise  eligible  and  we 
intend  to  implement  this  provision  of 
the  statute. 

4.  Payment  Issues 

Comment  Under  the  EACH/RPCH 
program.  EACHs  participating  in  the 
program  received  sole  community  status 
as  an  incentive  for  participating  as  a 
member  of  a  EACH/RPCH  network.  One 
commenter  pointed  out  that  while  the 
regulations  allow  for  the  continuation  of 
enhanced  reimbursement  to  EACHs. 
there  is  no  such  enhanced  payment  to 
acute  care  facilities  serving  as  resources 
to  CAH  facilities.  The  commenter 
recommended  sole  community 
reimbursement  to  those  acute  care 
hospitals  that  will  assist  CAHs. 

Response  Section  4201(c)(4)  of  the 
BBA  authorized  the  continuation  of 
payment  for  those  hospitals  who  had 
participated  as  EACHs  in  the  EACH/ 
RPCH  program  and,  thus,  were 
designated  sole  community  hospitals. 
The  regulations  reflect  this  statutory 
provision.  However,  we  have  no 
statutory  authority  to  adopt  the 
commenter's  recommendation  of 
allowing  sole  community  status  for 
those  hospitals  assisting  the  CAHs 
under  the  MRHFP 

Comment:  One  commenter  stated  that 
the  amendments  made  by  the  BBA  do 
not  necessarily  eliminate  the  all- 
inclusive  payment  option  for  outpatient 
services  that  was  explicitly  provided  for 
under  prior  law  (section  1834(g)(1)(B)  of 
the  Act.  as  in  effect  before  enactment  of 
the  BBA).  The  commenter  noted  that 
section  1634(g)  of  the  Act  was  amended 
to  provide  for  payment  of  the  reasonable 
cost  of  the  CAH  in  providing  the 
outpatient  services,  and  suggested  that 
the  all-inclusive  rate  method,  as  a  cost- 
based  method,  would  be  permitted  by 
the  new  legislation.  Commentary  also 
argued  that  the  all-inclusive  rate  method 
furthers  one  of  the  goals  of  the  BBA.  in 
that  it  encourages  the  development  of 
integrated  rural  health  networks.  Thus, 
the  commenter  recommended  that  the 
regulations  be  revised  to  again  make  the 
all-inclusive  rate  method  available  for 
outpatient  services.  Another  commenter 
also  recommended  that  the  all-inclusive 


rale  uptiou  be  made  available  to  critical 
access  hospitals  or,  as  an  alternative, 
that  the  RPCHs  that  had  elected  the  all- 
inclusive  method  continue  to  be  paid 
under  that  method  at  least  until  October 
1,  1998. 

One  commenter  stated  that  some 
facilities  that  had  operated  provider- 
based  rural  health  clinics  in  the  past 
closed  those  clinics  and  instead  elected 
payment  under  the  all-inclusive  rate 
option,  thereby  benefiting  by  being  able 
to  claim  payment  at  levels  of  cost  higher 
than  would  be  f)ermitted  under  the 
physician  fee  schedule  The  commenter 
stated  that  such  facilities  may  choose  to 
reopen  their  rural  health  cUnics  if  they 
are  not  allowed  to  continue  to  claim 
payment  under  the  all-inclusive  rate 
method.  The  commenter  suggested  that 
reopening  the  facilities  as  RHCs  would 
entail  considerable  administrative 
expense  for  the  facility  and  suggested 
that  this  could  be  avoided  if  the  all- 
inclusive  option  were  retained.  One 
commenter  stated  that  because  of  the 
all-inclusive  method  they  have  been 
able  to  enter  into  legally  binding 
contracts  with  health  professionals  to 
provide  skilled  medical  services.  To 
interrupt  these  contracts  (by 
discontinuing  the  all-inclusive  method) 
could  result  in  the  discontinuation  of 
these  services  to  their  patients  and 
could  prove  financially  detrimental  to 
the  well-being  of  the  hospital. 

Other  commenters  also  expressed 
concern  regarding  the  elimination  of  the 
all-inclusive  method.  Of  these 
commenters,  one  stated  that  this  method 
enabled  small  rural  hospitals  to  recruit 
and  retain  physicians  because  they 
could  integrate  the  physician  and 
hospital  payments.  Another  stated  that 
this  method  simplified  the  billing 
process  because,  by  combining  the 
professional  portion  of  an  encounter 
with  the  technical  service,  time  and 
paperwork  are  reduced.  Several 
commenters  stated  that  elimination  of 
the  all-inclusive  method  will  have 
significant  financial  implications, 
prevent  some  hospitals  who  would 
otherwise  benefit  from  the  program  from 
participating,  and  many  rural  patients 
will  lose  access  to  specialists  because 
this  option  strengthened  the  ability  to 
recruit  traveling  physician  clinics. 
Another  commenter  stated  that  the  all- 
inclusive-rate  method  should  be 
reinstated  or.  at  a  minimum,  a 
professional  fee  should  be  included  in 
the  facility  cost  structure  for  CAHs. 

Response:  We  reviewed  the 
commenters'  concerns  carefully,  but  we 
do  not  agree  that  we  have  discretion  to 
retain  the  all-inclusive  rate  option. 
Under  Medicare,  physician  services  to 
hospital  patients  are  not  paid  through 


ine  Hospital,  out  are  billed  separately  to 
the  Medicare  carrier  and  paid  for  under 
the  physician  fee  schedule  (sections 
1832(a)(1).  1861(s)(l).  and  1842  of  the 
Act).  Facility  services  are  billed  to  the 
Medicare  intermediary.  Previous  law 
(specifically,  section  1834(g)(1)(B)  of  the 
Act,  as  in  effect  before  the  enactment  of 
the  BBA).  explicitly  authorized  an 
exception  to  this  practice,  in  that  it 
permitted  RPCHs  to  elect  to  be  paid  for 
services  to  outpatients  under  an  all- 
inclusive  rate  method,  described  in  that 
section,  which  reflects  the  costs  of  both 
facility  and  physician  services 

The  BBA  amended  section  1834(g)  of 
the  ,\ct  to  eliminate  the  RPCH  payment 
methods,  including  the  all-inclusive  rate 
option.  Under  the  statute,  as  amended, 
the  option  of  paying  for  physician 
services  to  hospital  patients  through 

[layment  to  the  CAH  for  its  costs  no 
onger  exists.  On  the  contrary,  CAHs  are 
to  be  paid  for  their  reasonable  costs  of 
facility  services.  Physician  services  will 
be  billed  separately  to  the  Medicare  Part 
B  carrier,  and  payment  will  be  made 
under  the  physician  fee  schedule  We 
also  considered  the  proposal  that  RPCHs 
that  had  elected  to  be  paid  for 
outpatient  services  under  the  all- 
inclusive  rate  method  be  allowed  to 
continue  receiving  payment  under  that 
method  until  October  1.  1998  At  this 
time,  we  are  allowing  existing  RPCHs 
that  are  to  be  grandfathered  as  CAHs  to 
continue  to  receive  payment  under  the 
all-inclusive  payment  until  each 
facility's  first  cost  reporting  period 
beginning  after  October  1,  1997. 
However,  since  the  statute  made  no 
provision  for  extension  of  this  payment 
methodology  for  CAHs.  this  payment 
methodology  will  be  eliminated  at  the 
end  of  the  period  stated  above. 
Continuation  of  previous  payment 
methods  for  MAFs  through  September 
30.  1998,  is  possible  because  section 
4201(c)(6)  of  the  BBA  explicitly 
authorizes  such  a  transition  period  for 
them.  However,  there  is  no  similar 
provision  for  RPCHs. 

Regarding  RHC  conversions,  we  do 
not  accept  the  commenters  claim  that 
eliminating  the  all-inclusive  payment 
method  will  force  hospitals  to  set  up 
RHCs.  Physicians  who  provide  services 
to  outpatients  of  CAHs  are  entitled  to 
bill  for  these  services  on  the  same  basis 
as  if  they  had  been  furnished  in  a 
hospital  outpatient  department. 

We  agree  that  one  ma)or  goal  of  the 
legislation  is  to  foster  networking  and 
appropriate  integration  of  services. 
However,  we  believe  that  integration  of 
services  through  improved 
coordination,  sharing  of  patient 
information,  and  other  clinical  measures 
does  not  require  that  physician  billing 
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and  facility  billing  be  integrated,  nor 
that  such  financial  integration 
necessarily  encourages  chnical 
integration. 

Comment:  Several  commenters 
requested  that  HCFA  clarif\'  that 
coin.'iurance  amounts  for  CAH  services 
are  to  be  determined  based  on  the 
hospital's  charges,  as  is  the  case  for  full- 
service  hospitals  and  most  other 
providers. 

Response  We  agree  and  have  made 
appropriate  revisions  to  MlO  152(k)  in 
these  final  rules. 

Comment  The  principle  of  lesser  of 
cost  or  charges  was  not  applied  to  RPCH 
payment  determinations  under  previous 
statutory'  provisions.  Commenters 
rt'Lommended  that  HCFA  clarify  that 
this  principle  also  does  not  apply  in 
determining  the  amount  of  pavment  for 
CAH  services. 

Response:  We  agree  and  have  made 
revisions  to  §§  413.13(c)(2)  and  413.70 
to  specify  that  this  principle  does  not 
apply  to  CAH  payment  determinations 

Comment:  One  commenter  stated  that 
some  CAHs  may  need  to  use  locum 
tenens  (temporary  substitute)  physicians 
to  maintain  the  availability  of 
emergency  services  on  a  24-hour  basis. 
The  commenter  recommended  that  the 
regulations  be  revised  to  state  that  costs 
of  locum  tenens  physicians  are 
allowable. 

Response:  As  is  the  case  for  full- 
service  hospitals,  standby  costs  of 
emergency  room  physicians  v\'ho  are 
present  at  the  emergency  room  are 
allowable  costs  a.nd  will,  to  the  extent 
they  are  reasonable  in  amount,  be  taken 
into  account  in  computing  Medicare 
payment  However,  Medicare  does  not 
recognize  costs  of  "on-call"  physicians 
as  allowable  costs  of  operating  a  CAH. 

Comment  One  commenter  asked  for 
clarification  as  to  which  specific 
reasonable  cost  payment  principles  will 
be  applied  in  determining  payment  to 
CAHs.  Specifically  the  commenter 
asked  whether,  for  inpatient  services. 
CAHs  would  be  subject  to  the  principles 
of  lesser  of  cost  or  charges,  ceilings  on 
the  rate  of  hospital  cost  increases,  limits 
on  payment  for  services  of  physical, 
occupational,  and  other  therapy  services 
furnished  under  arrangements, 
reasonable  compensation  equivalent 
(RCE)  limits  on  payments  for  services  of 
physicians  to  providers,  and  the  S.NF 
routine  nursing  service  cost  limits.  With 
respect  to  outpatient  services,  the 
commenter  asked  whether  payment 
would  be  subject  to  the  principles  of 
lesser  of  cost  or  charges,  reasonable 
compensation  equivalent  (RCE)  limits 
on  payments  for  services  of  physicians 
to  providers,  the  5.8  percent  operating 
cost  reduction,  the  capital  cost 


reduction,  blended  payment  amounts 
for  .^SC.  radiology,  and  other  diagnostic 
services,  and  the  fee  schedule  for 
clinical  laboratory  tests. 

Response:  We  plan  to  apply  the  limits 
on  physical,  occupational,  speech,  and 
other  therapy  services  furnished  under 
arrangements  in  determining  the 
reasonableness  of  costs  of  both  inpatient 
and  outpatient  services.  We  do  not  plan 
to  apply  the  principles  of  lesser  of  cost 
or  charges;  ceilings  on  the  rate  of 
hospital  cost  increases,  any  type  of 
reductions  of  operating  or  capital  costs 
under  §413.24  or  §413  130{j)(7);  the 
blended  payment  amounts  for 
ambulatory  surgical  centers  (.^SC) 
services,  radiology,  and  other  diagnostic 
services:  or  the  clinical  laboratory  fee 
schedule  We  do  not  plan  to  appiv  RCE 
limits  on  payments  of  physicians  to 
providers.  However,  we  note  that  the 
costs  of  these  services  will  be  subiect  to 
both  the  prudent  buyer  pnncipie 
(section  2103  of  the  Medicare  Provider 
Reimbursement  Manual)  and  the 
requirement  that  costs  not  be 

substantially  out  of  Une  "  with  those  of 
other  similar  institutions  (§  413  9ic)(2)). 
Intermediaries  are  authonzed  to 
examine  all  claimed  costs  to  make  sure 
they  are  not  substantially  out  of  line.  An 
intermediary  might  in  this  respect  refer 
to  the  RCE  limits  as  one  guide  as  to 
what  may  be  reasonable  in  a  given  case 
We  have  not  specified  that  the  S.MF 
routine  cost  limits  do  not  apply  to 
CAHs.  since  this  is  self-evident 

Comment  One  commenter  suggested 
that,  to  ensure  that  pavTnent  policies  are 
applied  uniformly  m  all  States  and  to 
make  it  easier  for  critical  access 
hospitals  to  have  questions  answered 
and  problems  resolved,  a  single  national 
intermediary  should  be  designated  to 
handle  all  CAH  pavment 

Response:  In  the  case  of  both 
hospitals  and  CAHs.  the  intermediary 
for  a  particular  facility  is  determined  by 
the  location  of  the  facility.  In  general, 
each  facility  is  serviced  bv  a  nonprofit 
or  commercial  insurance  plan  that  also 
administers  other  health  insurance 
programs  for  facilities  m  the  State,  and 
is  familiar  with  characteristics  of  health 
care  delivery  systems  in  that  State. 
Therefore,  use  of  the  existing 
intermediaries  to  make  payment  to 
CAHs  should  help  contribute  to  an 
orderly  transition  to  the  new  program, 
since  the  intermediary  senicing  a 
facility  as  a  CAH  would  also  have 
serviced  it  as  a  hospital  or  RPCH  and 
would  be  fully  familiar  with  the 
facility's  operation  and  cost 
characteristics.  However,  we  agree  that 
use  of  a  single  national  intermediary  (or 
regional  intermediaries)  would  appear 
to  have  some  advantages  in  terms  of 


ensuring  that  payment  is  made 
uniformly  and  consistently  We  will 
consider  this  suggestion  further  and 
evaluate  the  feasibility  of  a  single 
national  intermediary  at  some  time  in 
the  future. 

5  Other  Issues 

Comment:  One  commenter  stated  that 
both  the  RPCH  and  CAH  regulations 
allow  facilities  to  close  at  times  when 
there  are  no  inpatients,  as  long  as  the 
emergency  services  requirements  in 
§  485,618  are  met.  The  commenter 
stated  that  existing  regulations  allow 
emergency  services  to  be  provided 
through  a  triage  and  on-call  system, 
while  anti-dumping  requirements  under 
section  1867  of  the  Act  require  that  all 
patients  coming  to  the  emergency  room 
be  seen  by  a  physician  or  midlevel 
practitioner.  The  commenter  stated  that 
compliance  with  the  provisions  of 
section  1867  of  the  Act  will  increase  a 
CAHs  cost  of  operating  an  outpatient 
department  and  suggested  that  retention 
of  the  all-inclusive  rate  is  needed  to 
meet  the  added  cost. 

Response:  The  emergency  services 
requirements  for  CAHs  are  exactly  the 
same  as  they  were  for  RPCHs.  as  are  the 
section  1867  provisions  on  examination 
and  treatment  for  emergency  medical 
conditions  and  women  in  labor  (as 
implemented  under  §§  489.20(q)  and 
489.24).  Except  for  the  change  in 
terminology  from  RCPH  to  "critical 
access  hospital",  the  regulations  at 
§485.618  were  not  changed  in  any  way.  * 
With  respect  to  personnel,  these 
regulations  provide  (in  paragraph  (d)) 
that  there  must,  on  a  24-hour  a  day 
basis,  be  a  practitioner  with  training  and 
exp>erience  in  emergency  care  on  call 
and  immediately  available  by  telephone 
or  radio  contact,  and  available  on  site 
within  30  minutes.  The  practitioner 
referred  to  may  be  an  M.D.  or  DO,  a 
physician  assistant,  or  a  nurse 
practitioner.  Within  this  minimum 
staffing  requirement,  the  CAH  is 
obligated  by  the  regulations  at  §  489.24 
to  provide  an  appropriate  medical 
screening  examination  and.  if  necessary, 
stabilizing  treatment  to  any  person  who 
comes  to  the  emergency  room  and 
requests  examination  or  treatment,  or 
has  such  a  request  made  on  his  or  her 
behalf  As  noted  in  §  489.24.  these 
services  need  only  be  provided  within 
the  capability  of  the  CAHs  emergency 
department.  Thus,  the  transition  to  CAH 
status  should  not  generate  any 
additional  costs  for  the  facility, 

Comment:  One  commenter  stated  that 
Congress  clearly  intended  to  allow 
CAHs  to  maintain  swang  beds,  and 
suggested  that  restricting  CAH  swang- 
bed  agreements  to  those  facilities  that 
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had  such  agreements  as  full-service 
hospitals  or  as  RPCHs  would  be  unfair 
to  other  hospitals  and  former  RPCHs. 
and  could  limit  access  to  skilled  nursing 
services  for  Medicare  patients. 
Therefore,  the  commenter  suggested  that 
we  revise  the  regulations  to  make  it 
clear  that  hospitals  or  RPCHs  that  do  not 
have  swing-bed  agreements  at  the  time 
they  become  CAHs  are  firee  to  enter  into 
those  agreements  later,  if  they  meet  the 
requirements  in  §  485.845. 

Hesponse  We  agree  and  have  revised 
§  485.645la)(l)  to  eliminate  the 
requirement  that  a  facility  have  had  a 
hospital  swing-bed  agreement  when  it 
applied  for  CAH  designation. 
Comment:  One  commenter 
recommended  that,  for  purposes  of 
waiving  the  96-hour  length  of  stay 
restriction  under  S  482.620(b).  we 
provide  that  peer  review  organizations 
(PROs)  should  have  discretion  to  base 
decisions  only  on  clinical  judgment  of 
specific  cases,  without  having  to  follow 
guidelines  imposed  by  HCFA.  One 
commenter  also  states  that  the  96  hours 
length  of  stay  should  be  an  average  of 
96  hours. 

Response:  We  agree  that  PROs  will 
necessarily  have  to  make  case-specific 
clinical  judgements  to  implement  this 
waiver  provision,  and  do  not  plan  to 
release  any  guidelines  to  them  in  the 
near  future.  However,  further 
experience  with  the  program  may 
indicate  a  need  for  centralized 
guidelines  to  ensure  that  the  waiver 
'provision  is  implemented  uniformly  in 
all  States,  and  if  such  guidelines  are 
needed  they  will  be  issued.  As  to  an 
average  of  96  hours  length  of  stay,  the 
statute  is  clear  that  the  longest  stay 
permitted  will  be  a  96-hour  period,  that 
is.  the  96-hour  limit  will  be  applied  on 
a  per-stay  basis  rather  than  to  the 
facility-wide  average  length  of  stay. 
Consequently,  we  made  no  changes  in 
the  regulations  based  on  this  comment. 
Comment  One  commenter  stated  that 
revised  §  485.612  ("Compliance  with 
hospital  requirements  at  time  of 
application")  would  effectively 
eliminate  participation  in  the  CAH 
program  by  hospitals  that  are  licensed 
but  not  certified.  The  commenter 
believed  the  intent  of  Congress  was  to 
limit  CAH  candidates  to  only  hospitals 
in  full  compliance  with  the  Medicare/ 
Medicaid  conditions  of  participation  at 
the  time  of  application. 

Response:  We  agree,  the  MRHFP  was 
established  through  changes  to  the 
Medicare  law  and  its  purpose  is  to 
preserve  access  to  services  by  Medicare 
beneficiaries.  Hospitals  that  do  not 
participate  in  Medicare  cannot  be  paid 
for  nonemergency  services  to  Medicare 
patients,  and  thus  do  not  serve  as  a 


source  of  care  for  most  Medicare 
services.  In  view  of  this,  we  do  not 
believe  there  is  any  basis  for  making 
CAH  designations  available  to  these 
hospitals.  This  approach  is  consistent 
with  previous  RPCH  policy  and  with  the 
statutory  requirement  that  only 
hospitals  be  designated  as  CAHs. 

Comment  One  commenter  slated  that 
it  would  serve  the  Medicare  program 
well  to  permit  CAHs  more  flexibility  in 
the  realm  of  surgery.  As  a  RPCH.  they 
performed  only  ambulatory  type 
surgeries,  while  as  an  acute  care 
hospital  they  performed  several  types  of 
low  complexity  general  surgeries.  These 
low  complexity  cases  were  done  safely, 
economically,  and  close  to  home.  Th«!?v) 
believe  that  this  flexibility  would  S*^-^ 
to  enhance  their  ability  in  emergency 
cases. 

Response:  Under  previous  statute  and 
regulations  (section  1820(f)(l)(F)(ii)  and 
42  CFR  485.614(b)(3)).  RPCHs  were 
restricted  to  certain  types  of  inpatient 
surgical  and  other  services  requiring 
general  anesthesia,  except  in  emergency 
cases  where  the  attending  physician 
certified  that  the  risk  of  transfer  to  a 
hospital  outweighed  the  benefits  of  the 
transfer.  This  restriction  was  removed 
by  the  BBA.  and  §  485.614  was  also 
removed  in  the  August  29.  1997  final 
rule  with  comment  p>eriod  Of  course, 
CAHs  are  still  required  to  comply  with 
any  State  licensure  laws  aHecting  their 
scope  of  services. 

Comment:  One  commenter  stated  that 
CAH  legislation  requires  credentialing 
and  quality  assurance  review  to  be  done 
by  another  facility.  Currently,  many 
providers  that  might  seek  CAH 
designation  do  their  own  credentialing 
and  quality  assurance  review.  The 
commenter  believes  that  requiring 
outside  performance  of  these  functions 
would  be  unreasonable  and  would 
recommend  some  type  of  grandfathering 
of  these  responsibilities. 

Response:  The  commenter  correctly 
notes  that  the  statute  requires  that  a 
network  CAHs  credentialing  and 
quality  assurance  review  be  done  by  an 
outside  entity.  We  have  amended 
S  485.603(c)  to  reflect  this  and  require 
all  network  CAHs  to  have  an  agreement 
for  credentialing  and  quality  assurance 
with  at  least  one  hospital  that  is  a 
network  member,  one  PRO  or  equivalent 
entity,  or  one  other  appropriate  and 
qualified  entity  identified  in  the  State 
rural  health  care  plan.  We  have  also 
made  a  conforming  change  and  have 
revised  §  485.641(b)(4)  to  allow  the 
same  three  options  for  the  review  of  the 
quality  and  appropriateness  of  the 
diagnosis  and  treatment  furnished  by 
doctors  of  medicine  or  osteopathy  at  the 
CAH.  We  recognize  that  where  a  facility 


is  located  in  an  extremely  remote  area, 
performance  review  and  credentialing 
by  an  outside  entity  can  present 
practical  problems.  On  the  other  hand, 
given  the  small  numbers  of  practitioners 
furnishing  services  in  a  CAH.  it  may  be 
difficult  or  impossible  to  achieve 
objective  in-house  review.  The  majority 
of  CAHs  have  a  limited  number  of  staff 
and  resources  to  accomplish 
credentialing  and  quality  assurance  in 
an  efficient  and  effective  manner 
Assistance  from  a  knowledgeable  source 
outside  the  facility  will  enable  the  CAH 
to  be  more  efficient  in  the  utilization  of 
their  immediate  resources.  We 
encourage  CAHs  to  develop  strategies 
for  electronic  sharing  of  patient  records 
and  other  data  related  to  practitioner 
performance  and  quality  assurance. 

Comment:  One  commenter  noted  that 
the  statutory  provision  authonzing 
grandfathering  of  essential  access 
community  hospitals  (EACHs)  required 
only  that  the  hospitals  have  been 
designated  by  the  Secretar>'  as  EACHs 
under  the  statute  in  effect  on  September 
30,  1997  (section  1886(d)(5)(D)  of  the 
Act.  as  amended  by  section  4201(c)(4)  of 
the  BBA).  In  this  commenter's  view  the 
revised  regulations  at  t,412  109(a)  are 
more  restrictive,  in  that  they  would 
require  the  hospital,  to  retain  its  EACH 
status,  to  comply  with  the  terms, 
conditions,  and  limitations  that  were 
applicable  when  HCFA  designated  the 
hospital  as  an  EACH  The  commenter 
noted  that  the  definition  of  "network" 
under  the  new  legislation  differs  from 
the  regulatory  criteria  for  EACH 
designation  that  were  in  effect  before 
October  1.  1997.  in  that  previously 
regulations  required  the  EACH  to 
provide  emergency  and  medical  backup 
services  to  RPCHs  participating  in  the 
netv^rk  of  which  it  is  a  member  as  well 
as  to  other  RPCHs  throughout  its  service 
area,  while  the  new  statutory  definition 
of  a  "network"  does  not  include  a 
specific  requirement  for  emergency  and 
medical  backup  services  The 
commenter  stated  that  an  EACH  should 
not  lose  its  EACH  designation  solely 
because  it  changes  its  network 
agreements  to  conform  to  the  new 
statutory  requirements. 

Response:  This  commenter  is  correct 
in  noting  that  the  network  definition 
under  the  current  statute  differs  from 
the  E.^CH  designation  criteria 
previously  in  effect.  We  agree  that 
network  agreements  entered  into  after 
the  effective  date  of  the  new  provision 
(October  1.  1997)  should  reflect  current 
statutory  requirements  However,  it  does 
not  necessarily  follow  that  a  hospital 
should  be  able  to  change  the  terms  of  its 
agreements  made  under  a  previous 
statutory  provision,  while  maintaining 
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an  advantageous  level  of  pavment 
available  under  that  same  previous 
statutory  provision  Thus,  if  a  hospital 
designated  as  an  EACH  under  prior 
statute  wants  to  retain  its  sole 
community  hospital  status,  it  will  have 
to  abide  by  the  agreements  it  made  in 
order  to  obtain  its  EACH  designation.  If 
the  hospital  wants  to  scale  down  its 
responsibilities  to  the  level  required  by 
current  statute  for  an  acute  care  hospital 
that  is  a  network,  member,  it  is  free  to 
do  so  but  will  no  longer  be  able  to  claim 
sole  community  hospital  status  The 
hospital  clearly  will  not  be  permitted  to 
scale  down  its  obligations  but  continue 
to  be  paid  as  if  it  were  assuming  those 
responsibilities. 

Comment:  Two  commenters  asserted 
that  managed  care  involvement  should 
be  allowed  with  recognition  and 
protection  for  low  volume.  They 
recommended  that  Medicare-t-Choice 
plans  should  allow  for  C.\H 
participation 

Response:  There  is  no  prohibition  on 
the  use  of  CAH  services  under  managed 
care  or  Medicare+Chuice.  However,  we 
have  no  authonty  to  mandate  the  level 
of  payment  by  these  plans  to  the  CAHs. 

Comment  Two  commenters 
recommended  that  C\Hs  be  allowed  to 
link  formally  with  other  Federal 
programs  such  as  Rural  Health  Clinics. 
Public  Health,  and  emergency  medical 
service. 

Response:  Under  the  new  legislation, 
a  new  MRHFP  was  established.  Under 
this  program.  States  are  encouraged  to 
set  up  rural  health  networks.  These 
networks  are  defined  as  an  organization 
consisting  of  at  least  one  CAH  and  at 
least  one  hill-service  hospital,  .\s  to  the 
CAH  linking  with  other  types  of 
organizations,  there  is  no  statutory 
prohibition  against  a  State  establishing 
these  linkages  under  its  rural  health  care 
plan,  and  there  is  nothing  in  the 
regulations  that  precludes  CAHs  from 
participating  in  other  Federal  programs 
Each  program  would  be  required  to 
independently  meet  the  applicable 
Federal  regulations.  A  C^H  that 
participates  in  any  additional  Federal 
programs  would  be  responsible  for 
compliance  with  all  the  Medicare  CAH 
requirements  and  any  other  program 
requirements  in  which  it  participates. 

Comment:  Communities  with  CAHs 
should  receive  an  exception  to  the  EMS 
restrictions,  since  they  do  not  have  the 
funds  to  provide  quality  EMS  service.. 

Response  We  do  not  believe  our 
emergency  medical  service 
requirements  are  complicated  or 
complex  requirements.  Rather,  in  our 
development  of  the  original  conditions 
of  participation,  we  attempted  to  be 
flexible  and  sympathetic  to  the  need  of 


these  facilities.  We  do  not  believe  we 

can  be  any  more  flexible  and  remain 
within  the  confines  of  the  statute. 

Comment  Several  c.onimenters 
requested  additional  funding  to  support 
survey  and  certification  activities.  They 
believe  that  Federal  grant  funding 
shou'd  be  u,sed  to  support  sur\'ey  and 
certification  activities.  co.T.bined  CAH 
and  hospital  surveys  should  be  allowed, 
and  States  should  recognize  CAH 
participation  in  EMS  and  trauma 
planning. 

Response  Congress  did  not  authorize 
an  appropriation  of  additional  funds  to 
survey  critical  access  hospitals  CAH 
initial  surveys  will  be  scheduled  and 
conducted  by  the  State  survey  agencies 
in  accordance  with  national  pnonties 
which  refiect  statutorily  mandated 
workload  requirements  and  budget 
realities.  Federal  grant  funding  is  not 
authonzed  to  support  survey  and 
certification  activities  In  addition,  CAH 
and  hospital  surveys  would  not  be 
combined,  as  these  providers  are 
statutorily  and  categorically  different 
entities  and  subject  to  separate 
requirements.  We  do  not  see  the  added 
value  of  attempting  to  combine  hospital 
ajid  CAH  surveys  Regarding  the 
comment  that  States  should  recognize 
C\H  participation  in  EMS  and  trauma 
planning,  we  believe  this  comment  is 
addressed  to  the  States  rather  than  to 
HCFA  in  implementation  of  the 
MRHFP 

Comment:  Some  commenters 
recommended  that  HCFA  take  action  to 
increase  understanding  of  the  Medicare 
Rural  Hospital  Flexibility  Program  emd 
simplify  Its  implementation. 

Response  We  agree,  and  have 
attempted  to  provide  intenm  guidance 
wherever  possible  to  cianfv'  the 
requirements  of  the  Medicare  Rural 
Hospital  Flexibility  Program  legislation. 
For  example,  we  recently  p.'-ovided  our 
regional  offices  with  guidance  on 
implementing  the  requirement  that  a 
hospital  seeking  CAH  designation 
provide  not  more  than  15  (or.  in  the  case 
of  a  swing-bed  facility.  25)  acute  care 
inpatient  beds.  Because  of  the 
specificity  of  the  law  on  this  point,  a 
State  rural  health  care  plan  would  not 
be  approvable  unless  it  specified  that 
potential  CAHs  would  provide  not  more 
than  the  allowed  number  of  acute  ca.re 
inpatient  beds,  and  a  hospital  that 
provided  more  than  the  allowed  number 
of  beds  would  not  be  eligible  for  State 
designation  as  a  CAH.  and  could  not  be 
certified  by  the  Secretary  as  a  CAH 
CAHs  are,  as  limited-service  facilities. 
subject  to  less  rigorous  standards  than 
full-service  hospitals  asid  it  is  important 
to  ensure  that  they  are  truly  low- 
volume,  short-stav  facihties  as 


envisioned  in  the  statute.  However,  this 
does  not  mean  that  each  hospital 
seeking  CAH  designation  must 
necessarily  reduce  its  State  licensure  to 
the  15  or  25-bed  level.  It  does  mean  the 
hospital  must  reduce  its  number  of 
Medicare  certified  beds  to  the  allowed 
level  (15  or  25  beds)  and  that  it  has  to 
actually  provide  no  more  than  the 
number  of  inpatient  acute  beds  for 
which  it  is  Medicare-certified,  or  risk 
termination  of  its  Medicare 
participation  agreement  and  loss  of  all 
Medicare  revenue.  Since  the  CAH 
designation  is  related  to  how  the  facility 
is  certified  for  participation  under  the 
Medicare  program,  we  beUeve  the  use  of 
Medicare  certified  beds  is  appropriate. 
Further,  the  use  of  Medicare  certified 
beds  is  consistent  with  the  policies  on 
hospital  and  CAH  swing-beds  (see 
§§482.66  and  485.645). 

We  note  that  for  cost  reporting  and 
certain  payment  provisions  (for 
example.  Medicare-dependent  hospitals 
and  the  indirect  medical  education 
adjustmentl,  a  faciUty's  bed  sire  is  based 
on  the  average  number  of  beds  available 
and  maintained  over  the  cost  reporting 
period.  We  do  not  befieve  it  would  be 
appropriate  to  use  this  measure  of  bed 
size  for  purposes  of  CAH  certification. 
First,  if  is  based  on  an  average  number 
of  beds  that  are  available  over  the  cost 
reporting  period.  The  statute  establishes 
an  absolute  limit  on  the  number  of  beds 
that  may  be  provided  at  any  point  in 
time  during  the  cost  reporting  f)eriod. 
Secondly,  this  measure  can  only 
determine  bed  size  retrospectively  and 
is  not  useful  as  a  prospectively 
applicable  measure  of  compliance  with 
the  limits  on  beds  provided  by  CAHs. 

Comment:  Two  commenters  suggested 
that  CAHs  and  their  communities  that 
have  been  given  incentives  to  provide 
services  in  underserved  areas  (HPSAs  or 
MUAs)  should  be  allowed  to  keep  those 
incentives  after  the  need  for  them  has 
passed,  so  the  practitioners  recruited 
through  the  incentives  do  not  leave, 
leading  to  new  shortages. 

Response:  With  regard  to  the 
commenters'  concern  regarding 
previously  given  incentives,  such 
incentives  were  not  granted  by  us,  and 
therefore:  we  have  no  authority  to 
permit  the  continuance  of  such 
incentives.  The  MRHFP  was  established 
to  assist  such  rural  hospitals  that  may 
need  the  support  of  other  facilities  by 
setting  up  networks  with  agreements 
with  full  service  facilities  concerning 
transportation  and  communications,  not 
as  an  incentive  for  recruitment  of 
practitioners. 
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III.  Provisions  of  the  Final  Rule 

In  summary,  in  this  final  rule,  we  are 
making  changes  to  the  following 
regulations  in  42  CFR  as  described  in 
the  preceding  portions  of  this  preamble: 

•  Section  410  152 

•  Section  412.103 

•  Section  413  13 
.  Sectiori  413.40 

•  Section  413  70 

•  Section  413.86 

•  Section  415  152 

•  Section  485.603 

•  Section  485  641 

•  Section  485.645 

Technical  Corrections 

•  Regarding  the  Medicare  geographic 

classifications,  we  are  making  two 

technical  changes: 

—In  §  412.230.  paragraph  (e)(3).  the 
phrase  "If  a  hospital  is  a  rural  referral 
center,"  is  revised  to  read  "If  a 
hospital  was  ever  a  rural  referral 
center". 

—In  §412.256.  paragraph  (a)(2),  the 
phrase  "the  month  preceding"  is 
revised  to  read  "the  13-month  period 
preceding". 

•  In  regard  to  inpatient  hospital  capital 
costs,  we  are  making  a  cross-reference 
change  in  §  412.322(a)(1)  to  change 
the  phrase  "under  §412. 105(g)"  to 
Tead  "under  §412. 105(0". 

rv.  Impact  Statement 

We  have  examined  the  impact  of  this 
final  rule  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (RFA)  (Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts: 
and  equity).  The  Regulatory  Flexibility 
Act  (RFA)  requires  agencies  to  analyze 
options  for  regulatory  relief  for  small 
businesses,  unless  we  certify  that  the 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  most  hospitals,  and  most 
other  providers,  physicians  and  health 
care  suppliers  are  small  entities,  either 
by  nonprofit  status  or  by  having 
revenues  of  $5  million  of  less  annually. 

Also,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  final  rule  may  have 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  With  the  exception  of  hospitals 


located  in  certain  New  England 
counties,  for  purposes  of  section  1102(b) 
of  the  Act.  we  define  a  small  rural 
hospital  as  a  hospital  with  fewer  than 
100  beds  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  (MSA)  or 
New  England  County  Metropolitan  Area 
(NECMA).  Section  601(g)  of  the  Social 
Security  Amendments  of  1983  (Public 
Law  98^21)  designated  hospitals  in 
certain  New  England  counties  as 
belonging  to  the  adjacent  NECMA. 
Thus,  for  purposes  of  the  prospective 
payment  system,  we  classify  these 
hospitals  as  urban  hospitals.  We  are  not 
preparing  an  analysis  hr  section  1102(b) 
of  the  Act  because  we  have  determined, 
and  we  certify,  that  this  final  rule  will 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  the  August  29.  1997  final  rule  with 
comment  period,  we  discussed  in  detail 
the  impact  of  the  provisions  of  the  BBA 
(62  FR  46115).  We  stated  that  several 
provisions  of  the  statute  made 
significant  changes  in  inpatient  hospital 
payments  for  the  operating  and  capital 
prospective  payment  systems  during  FY 
1998.  The  major  portion  of  this  final 
rule  merely  responds  to  comments  on 
the  August  29  final  rule  with  comment 
period  and  makes  clarifying  changes. 
However  it  does  make  a  few  policy 
changes  that  have  an  impact  on 
hospitals  as  follows: 

1 .  Graduate  Medical  Education 

Section  4623  of  the  BBA  established 
a  limitation  on  the  number  of  residents 
that  a  hospital  can  receive  Medicare 
direct  and  indirect  medical  education 
payments.  This  final  rule  will  provide 
hospitals  with  more  opportunities  to 
receive  adjustments  to  the  FTE  caps  for 
GME  for  medical  res  dency  programs 
established  on  or  after  January  1, 1995. 
While  this  may  result  in  Medicare 
paying  for  more  residents  than  under 
the  policies  announced  in  the  August 
29,  1997  final  rule  with  comment 
period,  we  anticipate  this  impact  will  be 
modest.  In  addition,  hospitals  that  are 
members  of  the  same  affiliated  group 
will  also  have  more  flexibility  relative  to 
the  August  29,  1997  final  rule  with 
comment  period  under  an  aggregate  FTE 
cap.  We  believe  that  these  changes  will 
have  a  minimal  (if  any)  financial  impact 
on  the  Medicare  program. 

2.  Excluded  Hospitals  and  Units 

a.  Limitations  on  the  Target  Amount 

In  accordance  with  section  4416  of 
the  BBA,  we  calculated  a  cap  on  the 
TEFRA  target  amounts  for  new  PPS- 
excluded  hospitals.  This  cap  is  set  at 
110  percent  of  the  median  target  amount 


for  each  type  of  hospital.  We  have 
recalculated  the  110  percent  of  the 
median  target  amount  for  new  long-term 
care  hospitals,  based  on  a  review  of  the 
data.  As  a  result  the  limit  will  be  revised 
ft-om  $18,947  to  $21,494.  Therefore, 
fewer  new  long-term  care  hospitals  will 
be  adversely  affected  by  the  cap. 
Although  we  do  not  know  the  precise 
financial  impact  of  this  change,  we 
estimate  that  any  additional  costs  to  the 
Medicare  program  will  be  small  given 
the  small  number  of  long-term  care 
hospitals  that  could  potentially  be 
affected. 

b.  Critical  Access  Hospitals — 
Credentialing  and  Quality  Assurance 

We  are  requiring  all  CAHs  to  have  an 
agreement  for  credentialing  and  quahty 
assurance  with  at  least  one  hospital  that 
is  a  network  member,  one  PRO  or 
equivalent  entity,  or  one  other 
appropriate  and  qualified  entity 
identified  in  the  State  rural  health  care 
plan.  For  facilities  located  in  an 
extremely  remote  area,  performance 
review  and  credentialing  by  an  outside 
entity  can  present  practical  problems. 
However,  given  the  small  numbers  of 
practitioners  furnishing  services  in  a 
CAH.  it  may  be  difficult  or  impossible 
to  achieve  objective  in-house  review. 
Therefore,  making  the  requirements 
consistent  will  allow  the  providers  more 
flexibility  in  selecting  an  entity  to 
perform  the  credentialing  and  quality 
assurance  functions.  We  believe  that 
this  requirement  would  not  present  an 
additional  financial  burden  to  the 
provider. 

c.  Critical  Access  Hospitals — Swing-Bed 
Agreements 

Previously,  swing-bed  agreements 
were  restricted  to  those  facilities  that 
had  hospital  swing-bed  agreements  at 
the  time  of  their  becoming  a  CAH. 
However,  due  to  comments  received,  we 
have  changed  the  regulations  to  clarify 
that  hospitals  or  rural  primary  care 
hospitals  that  do  not  have  swing-bed 
agreements  at  the  time  they  become 
CAHs  may  enter  into  such  agreements  at 
a  later  time  if  they  meet  the  swing-bed 
requirements.  This  change  will  increase 
the  number  of  CAHs  that  may  qualify 
for  swring-bed  agreements,  and  thus  may 
lead  to  additional  utilization  of  SNF- 
level  services  and  higher  costs. 
However,  at  this  time,  we  are  unable  to 
estimate  the  number  of  facilities  that 
will  request  participation  in  the  swing- 
bed  program,  or  estimate  whether  or  not 
utilization  and  costs  will  increase. 

For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
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fewer  than  50  beds  We  are  not 
preparing  an  analysis  for  section  n02(b) 
of  the  Act  because  we  have  determined, 
and  we  certify,  that  this  final  rule  will 
not  have  a  significant  unpac :t  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866  this  finai  rule 
was  reviewed  by  the  Ofru:e  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  410 

Health  facilities,  Health  professions, 
Kidney  diseases.  Laboratories. 
Medicare.  Rural  areas.  X-ravs. 

42  CFR  Part  412 

Administrative  practice  and 
prcK,edure,  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recorditeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare.  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  415 

Health  facilities,  Health  professions, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  485 

Grant  programs-health.  Health 
facilities,  Medicaid,  Medicare. 
Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  I\'  is  amended  as  set 
forth  below 

A  Part  410  is  amended  as  set  forth 
below: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMf) 
BENEFITS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395(hh)),  unless  otherwise  indicated. 

Subpart  I — Payment  of  SMI  Benefits 

§410.152     [Amended] 

2.  In  t(  410  152,  paragraph  (k),second 
sentence,  the  phrase  "coinsurance 
amounts,  as  described  in  §  413.70(b)(3) 
of  this  chapter'  is  revised  to  read 
"coinsurance  amounts  with  Part  B 
coinsurance  being  calculated  as  20 
percent  of  the  customary  (in  so  far  as 
reasonable)  charges  of  the  CAH  for  the 
services". 

B.  Part  412  is  amended  as  set  fortii 
belou 


PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1  The  authority  citation  for  part  412 
continues  to  read  as  follows 

Authority:  Sees  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh) 

Subpart  B — Hospital  Services  Subject 
to  and  Excluded  From  the  Prospective 
Payment  System  for  Inpatient 
Operating  Costs  and  Inpatient  Capital- 
Related  Costs 

2  In  §  412  22.  paragraph  (f)  is  revised 
to  read  as  follows: 

§  41 2.22  Excluded  hospitals  and  hospttai 
units:  General  rules. 

*  •  «  •         • 

(f)  Application  for  cfrtam  hospitals.  If 
a  hospital  was  excluded  from  the 
prospective  payment  systems  under  the 
provisions  of  this  section  on  or  before 
September  30,  1995.  and  at  that  time 
occupied  space  in  a  building  also  used 
by  another  hospital,  or  in  one  or  more 
buildings  located  on  the  same  campus 
as  buildings  used  bv  another  hospital, 
the  critena  in  paragraph  (e!  of  this 
section  do  not  apph  to  the  hospital. 


Subpart  G — Special  Treatment  of 
Certain  Facilities  Under  the 
Prospective  Payment  System  for 
Inpatient  Operating  Costs 

3.  In  §412.105,  the  last  sentence  of 

paragraph  (aid)  is  revised,  the 
parenthetical  phrase  in  the  last  sentence 
of  paragraph  [f){l)(v)  is  revised,  and  new 
paragraphs  (fldlfvi)  and  fvii)  are  added 
to  read  as  follows: 

§412.105     Special  treatment:  Hospitals  that 
Incur  indirect  costs  for  graduate  medical 
education  programs. 

•  •         •         •         • 

(a)*   •    * 

(1)  *    "    *  Except  for  the  special 
circumstances  for  affiliated  groups  and 
new  programs  described  in  paragraphs 
(f)(l){vi)  and  (f)(l)(vii)  of  this  section, 
for  a  hospital's  cost  reporting  periods 
beginning  on  or  after  October  1,  1997, 
this  ratio  may  not  exceed  the  ratio  for 
the  hospital's  most  recent  prior  cost 
reporting  period. 

•  *        •         •        • 

(0*  •  * 
(D*  *  * 
(v)  *   *   *  (subject  to  the  requirements 

set  forth  in  paragraphs  (f)(l)(ii)(C)  and 
(f)(l)(iv)  of  this  sectiOT.)  •   •   • 

(vij  Hospitals  that  are  part  of  the  same 
affiliated  group  (as  described  in 
§  413.86(b))  may  elect  to  apply  the  limit 


at  paragraph  (f)(l)(iv)  of  this  section  on 
an  aggregate  basis. 

(vii)  If  a  hospital  establishes  a  new 
medical  residency  training  program,  the 
hospitals  FTE  cap  may  be  adjusted  in 
accordance  with  the  provisions  of 
§413.86(g)(6)(i)  through  (iv). 


Subpart  L— The  Medicare  Geograpf^" 
Classification  Review  Boaro 

§412.230    (Amerxledj 

4   In  s  412.230.  paragraph  (e)(3).  the 
phrase  "If  a  hospital  is  a  rural  referral 
center,"  is  revised  to  read  "If  a  hospital 
was  ever  a  rural  referral  center". 

§412.256     [Amended] 

5.  In  §  412.256,  part^raph  (a)(2).  the 
phrase  "the  month  preceding"  is  revised 
to  read  "the  13-month  period 
preceding". 

Subpart  M — Prospective  Payrr>eni 
System  for  inpatient  Hospttai  Capita 
Costs 

§412.322     [Amended] 

6.  In  §  412.322(a)(1),  the  phrase 
"under  §  412.105(g)"  is  revised  to  read 
"imder§  412.105(f)". 

C.  Part  413  is  amended  as  set  forth 
below: 

PART  413~PRINCIPLES  Of 
REASONABLE  COST 
REIMBURSEMENT    PAYMENT  FCP 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

1.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees  1102,  1861(v)(l)(A).  and 
1871  of  the  Social  Security  Act  (42  U.S.C 
1302, 1395x(v)(lKA),  and'l395hh). 

Subpart  A — Infoductic  and  Gene'a' 
Rules 

2.  In  section  413.13.  a  new  paragraph 
(c)(2)(iv)  is  added  to  read  as  follows: 

§413  13     Amount  o'  payme'^!  1'  cusio'^s-y 
charges  to'  services  'jfiSttec  a^e  if>M-  I'^an 
reasonable  costs 
•         •         •  •  • 

(O*  *  • 

(2)*   *   • 

(iv)  Critical  access  hospital  (CAH) 
services  The  lesser  of  costs  or  charges 
principle  does  not  apply  in  determining 
payment  for  inpatient  or  outpatient 
services  furnished  by  a  CAH  under 
§413,70. 
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Subpart  C — Limits  on  Cost 
Reimbursement 

3.  Section  413.40  paragraphs  (c)(4)(iii) 
and  (j)  are  revised  to  read  as  follows. 

%  41 3.40    Oiling  on  ttra  rate-oMncreaae  In 
hospital  Inpatient  costs. 

•  •         •  •         • 

(4).    .    . 

(iii)  In  the  case  of  a  psychiatric 
hospital  or  unit,  rehabilitation  hospital 
or  unit,  or  long-term  care  hospital,  the 
target  amount  is  the  lower  of — 

(A)  The  hospital-specific  target 
amount  (the  net  allowable  costs  in  a 
base  period  increased  by  the  applicable 
update  factors);  or 

(B)  One  of  the  following  for  the 
applicable  cost  reporting  period — 

(1)  For  cost  reporting  periods 
beginning  during  fiscal  year  1998.  the 
75th  percentile  of  target  amounts  for 
hospitals  in  the  same  class  (psychiatric 
hospital  or  unit,  rehabilitation  hospital 
or  unit,  or  long-term  care  hospital)  for 
cost  reporting  periods  ending  during  FY 
1996.  increased  by  the  applicable 
market  basket  percentage  up  to  the  first 
cost  reporting  period  beginning  on  or 
after  October  1.  1997. 

(2)  For  cost  reporting  periods 
beginning  during  fiscal  years  1999 
through  2002.  the  amount  determined 
under  paragraph  (c)(4)(iii)(B)(;)  of  this 
section,  increased  by  the  market  basket 
percentage  up  through  the  subject 
period,  subject  to  the  provisions  of 
paragraph  (cK4)(iv)  of  this  section. 

•  •         •         •         • 

(j)  Reduction  to  capital-related  costs. 
For  psychiatric  hospital  and  units, 
rehabilitation  hospitals  and  units,  and 
long-term  care  hospitals,  the  amount 
otherwise  payable  for  capital-related 
costs  for  hospital  inpatient  services  is 
reduced  by  15  percent  for  portions  of 
cost  reporting  periods  ocxurring  on  or 
after  October  1,  1997  through  September 
30,  2002. 

SubDnrt  F     Pnvm*»nts  to  Providers 

4.  Section  413.70  is  revised  to  read  as 
follows 

{  413.70    Payment  for  services  ol  a  CAH. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  payment  for  inpatient 
and  outpatient  services  of  a  CAH  is  the 
reasonable  costs  of  the  CAH  in 
providing  such  services,  as  determined 
in  accordance  with  section 
1861(v)(l)(A)  of  the  Act  and  the 
applicable  principles  of  cost 
reimbursement  in  this  part  and  in  part 
415  of  this  chapter. 

(b)  The  following  payment  principles 
are  excluded  when  determining 


payment  for  CAH  inpatient  and 
outpatient  services: 

(1)  For  inpatient  services — 
(i)  Lesser  of  cost  or  charges: 

(ii)  Ceilings  on  hospital  operating 
costs;  and 

(iii)  Reasonable  compensation 
equivalent  (RCE)  limits  for  physician 
services  to  providers; 

(2)  For  outpatient  services — 
(i)  Lesser  of  costs  or  charges; 
(ii)  RCE  limits; 

(iii)  Any  type  of  reduction  to 
operating  or  capital  costs  under 
§413.124  or  §413.130(j)(7)  of  this  part; 

(iv)  Blended  payment  amounts  for 
ASC,  radiology,  and  other  diagnostic 
services;  and 

(v)  Clinical  laboratory  fee  schedule. 

Subpart  F     Specific  Categories  of 

Costs 

5.  In  §  413.86,  the  definition  of 
"affiliated  group  in  paragraph  (b)  is 
revised,  paragraph  (g)(5)  is  amended  by 
adding  new  sentences  at  the  end  of  the 
paragraph,  and  paragraphs  (g)(6)(i). 
(g)(6)(ii),  and  (g)(7)  are  revised  to  read 
as  follow; 

§  413  86     Drecl  graduate  modtcal 
education  payments 

•  •  »  •  • 

(b)'   '   * 

Affiliated  group  means — 

(1)  Two  or  more  hospitals  located  in 
the  same  urt>an  or  rural  area  (as  those 
terms  are  defined  in  §  412.62(0  of  this 
subchapter)  or  in  contiguous  areas  if 
individual  residents  work  at  each  of  the 
hospitals  during  the  course  of  the 
program:  or 

(2)  If  the  hospitals  are  not  located  in 
the  same  or  a  contiguous  urban  or  rural 
area,  the  hospitals  are  jointly  listed — 

(i)  As  the  sponsor,  primary  clinical 
site  or  major  participating  institution  for 
one  or  more  of  the  programs  as  these 
terms  are  used  in  Graduate  Medical 
Education  Directory.  1997-1^98:  or 

(ii)  As  the  sponsor  or  under 
"affiliations  and  outside  rotations"  for 
one  or  more  programs  in  operation  in 
Opportunities.  Directory  of  Osteopathic 
Postdoctoral  Education  Programs. 

(3)  The  hospitals  are  under  common 

ownership. 

ft         •         •         •         • 

(g)  Determining  the  weighted  number 
of  FTE  residents.  '  '  ' 

•        *         •         •         • 

(5)  *   *   •  If  a  hospital  qualifies  for  an 
adjustment  to  the  limit  established 
under  paragraph  (g)(4)  of  this  section  for 
new  medical  residency  programs 
created  under  paragraph  (g)(6)  of  this 
section,  the  count  of  residents 
participating  in  new  medical  residency 


training  programs  above  the  number 
included  in  the  hospitals  FTE  count  for 
ihe  cost  reporting  period  ending  during 
calendar  year  1996  is  added  after 
applying  the  averaging  rules  in  this 
paragraph  for  a  period  of  years. 
Residents  participating  in  new  medical 
residency  training  programs  are 
included  in  the  hospital's  PTE  count 
before  applying  the  averaging  rules  after 
the  period  of  years  has  expired  For 
purposes  of  this  paragraph,  the  period  of 
years  equals  the  minimum  accredited 
length  for  the  type  of  program.  The 
period  of  years  begins  when  the  first 
resident  begins  training 

(6)'   *   • 

(i)  If  a  hospital  had  no  residents 
before  January  1,  1995.  and  it 
►•st.ihhshes  a  new  niedu.al  residency 
training  program  on  or  after  that  date, 
the  hospital's  unweighted  FTE  resident 
cap  under  paragraph  (g)(4)  of  this 
section  mav  be  adiusted  based  on  the 
product  of  the  highest  number  of 
residents  m  any  program  ve.ar  dunng 
the  third  vear  of  the  first  program's 
existence  for  all  new  resideniv  training 
programs  and  the  niimt)er  of  years  in 
which  residents  are  expected  to 
complete  the  programs  based  on  the 
minimum  at,rrw<iited  length  for  the  type 
of  program   For  these  hospitals  the  cap 
will  onlv  be  ad)usted  for  the  programs 
established  on  or  after  [anuary  1,  1995. 
Except  for  rural  hospitals,  the  tap  will 
not  be  revised  for  new  programs 
established  after  the  3  years  Only  rural 
hospitals  that  qualify  for  an  adjustment 
to  Its  FTE  cap  under  this  paragraph  are 
permitted  to  f>e  part  of  the  same 
affiliated  group  for  purposes  of  an 
aggregate  FTE  limit. 

(li)  If  a  hospital  had  residents  in  its 
most  recent  cost  reporting  period  ending 
before  January  1.  1995.  the  hospual's 
unweighted  FTE  cap  may  be  adjusted 
for  new  medical  residency  training 
programs  established  on  or  after  lanuary 
1.  1995  and  on  or  before  .August  b.  1997. 
Adjustments  to  the  hospital's  FTE 
resident  limit  fcJT  the  new  program  are 
based  on  the  product  of  the  highest 
number  of  residents  in  any  program  year 
of  the  newly  established  program  and 
the  number  of  years  in  which  residents 
are  expected  to  complete  each  program 
based  on  the  minimum  accredited 
length  for  the  type  of  program.  The 
hospital's  unweighted  FTE  limit  for  a 
cost  reporting  period  may  be  adjusted  to 
reflect  the  number  of  residents  in  its 
most  recent  cost  reporting  period  ending 
on  or  before  December  31.  1996,  and  up 
to  the  incremental  increase  in  its  FTE 
count  only  for  the  newly  established 
programs. 
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(7)  For  purposes  of  paragraph  (gj  of 
this  section,  a  new  medical  residenc\ 
training  program  means  a  medical 
residency  that  receives  initial 
accreditation  by  the  appropriate 
accrediting  body  or  begins  training 
residents  on  or  after  lanuary  1 ,  1995 
•         ft         *         «         « 

D.  Part  415  is  amended  as  set  forth 
below: 

PART  415— SERVICES  FURNISHED  BY 
PHYSICIANS  IN  PROVIDERS, 
SUPERVISING  PHYSICIANS  IN 
TEACHING  SETTINGS,  AND 
RESIDENTS  IN  CERTAIN  SETTINGS 

1.  The  authority  citation  for  Part  415 
continues  to  read  as  follows: 

Authority;  Sees  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C,  1302  and 
1395hh). 

Subpart  D — Physician  Services  in 
Teaching  Settings 

§415.152    [Amended] 

2.  In  §  415.152,  under  the  definition  of 
"approved  graduate  medical  education 
(GME)".  the  phrase  "Council  on  Dental 
P>ducation  of  the  American  Dental 
Assocjiation  "  is  revised  to  read 
"Commission  on  Dental  Accreditation 
of  the  Americ::an  Dental  Association' 

E.  Part  485  is  amended  as  set  forth 
below: 

PART  485— CONDmONS  OF 
PARTICIPATION:  SPECIAUZED 
PROVIDERS 

1   The  authority  citation  for  Part  485 
continues  to  read  as  follows: 

Authority:  Sees  1102  and  1671  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh) 

Subpart  F — Conditions  of 
Participation:  Critical  Access  Hospitals 
(CAHs) 

2.  Section  485  R03  is  amended  by 
revising  paragraph  fc)  to  read  as  follows: 

§  485.603    Rural  health  network. 

•  •  *  *  * 

(c)  Each  CAH  has  an  agreement  with 
respect  to  credentialing  and  qualitv 
assurance  with  at  least — 

(1)  One  hospital  that  is  a  member  of 
the  networlc  when  applicable; 

(2)  One  PRO  or  equivalent  entity:  or 

(3)  One  other  appropriate  and 
qualified  entity  identified  in  the  State 
rural  health  care  plan. 

3.  In  485  606,  the  section  heading,  the 
heading  and  introductory  text  of 
paragraph  (b),  and  paragraph  (b)(1)  are 
revised  to  read  as  follows: 


§  485.606    Designation  and  Certification  of 
CAHs 

***** 

(b)  Criteria  for  HCFA  certification. 
HCFA  certifies  a  facility  as  a  CAH  if — 

(1)  The  facility  is  designated  as  a  CAH 
by  the  State  in  which  it  is  located  and 
has  been  surveyed  by  the  State  survey 
agency  or  by  HCF.A  and  found  to  meet 
all  conditions  of  participation  m  this 
Part  and  all  other  applicable 
requirements  for  participation  in  Part 
489  of  this  chapter 

*  •  •  •  * 

4.  In  ^  485.641  the  introductory  text  of 
paragraph  (b)  is  republished  and 
paragraph  (b)(4)  is  revised  to  read  as 
follows 

§  485.641     Condition  of  participation: 
Periodic  evaluation  ar>d  quality  assurance 
review. 

•  *         *         •         * 

(b)  Standard:  Quality  assurance  The 
CAH  has  an  effective  quality  assurance 
program  to  evaluate  the  quality  and 
appropriateness  of  the  diagnosis  and 
treatment  furnished  in  the  CAH  and  of 
the  treatment  outcomes  The  program 
requires  that  — 

•  *         *         «         * 

(4)  The  quality  and  appropriateness  of 
the  diagnosis  and  treatment  furnished 
by  doctors  of  medicine  or  osteopathy  at 
the  ClH  are  evaluated  by — 

(i)  One  hospital  that  is  a  member  of 
the  network,  when  applicable: 

(ii)  One  PRO  or  equivalent  entity;  or 

(iii)  One  other  appropriate  and 
qualified  entity  identified  in  the  State 
rural  health  care  plan;  and 

•  •  •  •  " 

5  Section  485  645  is  revised  to  read 

as  follows; 

§  485.645    Special  requirements  for  CAH 
providers  of  long-term  care  services 
("swlr>g-t>eds") 

A  CAH  must  meet  the  following 
requirements  in  order  to  be  granted  an 
approval  from  HCFA  to  provided  post- 
hospitai  SNF  care,  as  specified  in 
§  409.30  of  this  chapter,  and  to  be  paid 
for  SNF-level  services,  m  accordance 
with  paragraph  (t)  of  this  section. 

(a)  Eligibility  .\  C\H  must  meet  the 
following  eligibility  requirements: 

(1)  The  facility  has  been  c-ertified  as 
a  CAH  by  HCFA  under  §  485.606(b)  of 
this  subpa'1;  and 

(2)  Tne  facility  provides  not  more 
than  25  inpatient  beds,  and  the  number 
of  beds  used  at  any  time  for  acute  care 
inpatient  services  does  not  exceed  15 
beds  Any  bed  of  a  unit  of  the  facility 
that  IS  licensed  as  distmct-part  SN'F  at 
the  time  the  facility  applies  to  the  State 
for  designation  as  a  CAH  is  not  counted 
under  paragraph  (a)  of  this  section. 


(b)  Facilities  participating  as  ruraj 
primary  care  hospitals  (RPCHs)  on 
September  30.  1997.  These  facilities 
must  meet  the  following  requirements: 

(1)  Notwithstanding  paragraph  (a)  of 
this  section,  a  CAH  that  participated  in 
Medicare  as  a  RPCH  on  September  30. 
1997,  and  on  that  date  had  in  effect  an 
approval  from  HCFA  to  use  its  inpatient 
facihties  to  provide  post-hospital  SNF 
care  may  continue  in  that  status  under 
the  same  terms,  conditions  and 
limitations  that  were  applicable  at  the 
time  those  approvals  were  granted. 

(2)  A  CAH  mat  was  granted  swing-bed 
approval  under  paragraph  (b)(1)  of  this 
section  may  request  that  its  application 
to  be  a  CAH  and  swing-bed  provider  be 
reevaluated  under  paragraph  (a)  of  this 
section  If  this  request  is  approved,  the 
approval  is  effective  not  earlier  than 
October  1 .  1997.  As  of  the  date  of 
approval,  the  CAH  no  longer  has  any 
status  under  paragraph  (b)(1)  of  this 
section  and  may  not  request 
reinstatement  under  paragraph  (b)(1)  of 
this  section. 

(c)  Payment.  Payment  for  inpatient 
RPCH  services  to  a  CAH  that  has 
qualified  as  a  CAH  under  the  provisions 
in  paragraph  (a)  of  this  section  is  made 
in  accordance  with  §  413  70  of  this 
chapter  Payment  for  post-hospital  SNF- 
level  of  care  ser\'ices  is  made  in 
accordance  with  the  payment  provisions 
in  ^13,114  of  this  chapter. 

(d)  SNF  services.  The  CAH  is 
substantially  in  compliance  with  the 
following  SNF  requirements  contained 
in  subpart  B  of  part  483  of  this  chapter: 

(1)  Residents  rights  (§  483.10(b)(3) 
through  (b)(6),  (d)  (e),  (h),  (i).  (j)(l){vii) 
and  (viii).  (1),  and  (m)  of  this  chapter) 

(2)  Admission,  transfer,  and  discharge 
rights  (§  483.12(a)  of  this  chapter). 

(3)  Resident  behavior  and  raciUty 
practices  (§  483.13  of  this  chapter). 

(4)  Patient  activities  (§  483  15(f)  of 
this  chapter),  except  that  the  ser\'ices 
may  be  directed  either  by  a  qualified 
professional  meeting  the  requirements 
of  §  485.15(f)(2).  or  by  an  individual  on 
the  facility  staff  who  is  designated  as  the 
activities  director  and  who  serves  in 
consultation  with  a  therapeutic 
recreation  specialist,  occupational 
therapist,  or  other  professional  with 
experience  or  education  in  recreational 
therapy. 

(5)  Social  services  (§  483.15(g)  of  this 
chapter). 

(6)  Comprehensive  assessment, 
comprehensive  care  plan,  and  discharge 
planning  (§  483.20(b).  (d).  and  (e)  of  this 
chapter). 

(7)  Specialized  rehabilitative  services 
(§483.45  of  this  chapter). 

(8)  Dental  services  (§  483.55  of  this 
chapter). 


'ft  U.f 
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(9)  Nutrition  l3  »         >(i)  of  this 
chapter). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  773.  Medicare — Hospital 
Insurance:  and  Program  No.  93.77 1. 
Medicare — Supplementary  Medical 
Insurance) 

Dated:  April  24.  1998. 
Nancy-Ann  Min  DeParla. 
Administrator.  Health  Care  Financing 
AdmiMstmtion 

Dated:  May  1.  1998. 
Donna  E.  ShaUla. 
Secretary 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 


Hospital  Cost  Reporting  Period 
Ending  12/31/96 — Continued 


Hospital  Cost  Repop'  n  >  plriod 
Beginning  i/12'98 


Typaof  FTE 


Weighed 


Number 
o«FTEs 


Type  of  FTE 


'  Allopathic  and  Osteopathic  Residents 


tgo    Unwe^)Med 

WeigMed _ 

Abutted  Weighted 

Dentists  end  PodMltts 


Hospital  Cost  Reporting  Period 
Beginning  1/12/97 


Trrfal 


Number  of 
FTEs 


'110 
MOO 

^9091 
500 


9591 


itinil 


ul  U.Ml.  l'a>ait;jU 


Type  ol  FTE 

Number  of 
FTEs 

Unw.•«^^*--^)  

MID 

W'    ,f            - " 

MOO 

» 100.00 

Dentists  and  Podiatrists 

5.00 

Total 

105.00 

'  AikKxi'riic  aric  >,'S!eopathK;  Residents 
''■f    ad|us!»c     weighted- (•:  Current     /ears 
Wf'igri'e<'     f'tsCurren'     year's     JnwetgMec 
FTEs)  •  Fit    :ao>.;  'OanO'  "  MX)' 

HOSPiTAi    COS'   RtP'J'W'iNu  PfWiOC 


'  /i*  .-)'  n^ 


Hospital  Cost  Reporting  Period 
Ending  12/31/96 


Type  o(  FTE 


Unweighted 


'  ANopalhic  and  Osteooa'^ir  P»»^K*f>n»^ 
'  S«r)ce  tf>e  FTE  cat    v  >♦•% 

01/98   "^~    T^!';-*FX"    *,^■.,.;^■.•, 

to  the  "■■ 


Number 
otFTEs 


IJrrweKjhted  

u<>'-    i'ltH  01/      Weiqhteci  

Total 


'90 
'90 
90 
5.00 


95.00 


'100 


'  AliockjrriK:  a-.c     •s:i'<K>a!'"'i<^  Hesoents. 


DETERMINATION  OF  PAYMENTS  FOf^  HOSPITAL  COST  REPORTING  PtHIOD  BhoiNNiNu  1    1299 


Type  ol  resident 

a'"Ktjnt 

f-lbs 

\ 

Total  resi 

oen- 

a'^oun* 

ShI.'XKj.COO 
.''05,000 

Pnmary  Care  ~ 

Other — ~ 

~ 

...... 

$50,000 
47,000 

80  00 
■5  0C 

'"*'*"' 

95.00  1       AJOtdOC 

Total  resident  amount 

Total  number  of  FTEs 

Averaye  :x»f  -esioe'"'  af'iount 

$4,705,000 

95.00 

■  S4y.-).:-b 

Total  t  ot  FTEs 
(lor  01/01/97) 

Total!  Of 

FTEs 

(for  01/01/ 

98) 

Total  #of 
99) 

"'■  .ear  a.p' 
age  »- '  F  s 

105  00                             - 

95.91 

95.00 

2  98.64 

3-Year  average  FTEs 

ount 

Average  per  resident  amount 

A.,)grfH;a'»^  d;>oroved  am 

$49,526 

98.64 

3  $4,885,096 

Medicare  patient  load 

Direc 

Aggregate  approved  aiTKMjnt 

(  ■.  >M;    :>d.'"f"" 

$4,885,096 

0.5 

*  $2,442,548 

'  The  Average  Per  Resident  Amount  -  (Total  Resident  Amount/Total  number  of  FTEs). 
2 The  3- Year  Average  -  (the  sum  ol  tt>e  Total  numt>er  ol  FTEs  for  3  cost  reporting  periods/3). 
3  The  Agjyegate  Amount  -  (Average  Per  Resident  Arrxxjnt '  3-year  Average  FTEs). 
*The  Direct  GME  Payment  -  (Aggregate  Approved  Amount  "  Medicare  Patient  Load). 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  OFR  Parts  202,  216,  and  250 

RIN  1010-AC23 

Royalties  on  Gas,  Qas  Analysis 
Reports  Oil  arxj  Qas  Production 
Measuremenl    Surtace  Confuoqiing 

and  SecuriTy 

AGENCY:  Minerals  Management  Service 
(MMS).  Inferior. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  MMS's 
regulations  governing  oil  and  gas 
operations  in  the  Outer  Continental 
Shelf  {OCS)  to  update  production 
measurement,  surface  commingling,  and 
security  requirements.  It  also  amends 
the  standards  for  reporting  and  paying 
royalties  on  gas  MMS  needs  this  rule  to 
implement  a  system  to  venfy  that  gas 
sales  are  reported  accurately. 

EFFECTIVE  DATES:  fuly  13,  1998.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 

Register  as  of  hit V  n   1998 

ron  FURTHER  INFORMATION  CONTACT. 
Sharon  Buffington.  Engineenng  and 
Reseanih  Branch,  at  (701)  787-1147. 

SUPPtEMB^AAY  INFORMATION:  On 
February  26.  1997.  MMS  pubhshed  the 
proposed  rule  for  30  CFR  part  250, 
Subpart  L  in  the  Federal  Register  (62  FR 
8665).  During  the  90-day  comment 
period  that  ended  on  May  27.  1997, 
MMS  received  comments  from  five 
organizations. 

Similarly,  on  April  4.  1997.  MMS 
published  the  proposed  rule  for  30  CFR 
parts  202  and  216  (62  FR  16121).  During 
the  30-day  comment  period  that  ended 
on  May  5.  1997.  MMS  did  not  receive 
any  formal  comments.  This  final  rule 
combines  both  of  these  proposed  rules. 
We  have  combined  RIN  numbers  1010- 
AB97  and  1010-AC23  and  we  are  now 
using  the  most  recent  RJN  101O-AC23 
for  this  rule.  The  rule  is  necessary  to: 

•  Reflect  current  industry  technology, 

•  Form  the  basis  for  a  gas  verification 
system  (CVS),  and 

•  Require  tracking  of  gas  lost  or  used 
on  the  lease. 

The  Response  to  Comments  section 
discusses  the  comments  that  MMS 
received  from  the  proposed  rule  on  oil 
and  gas  production  measurement, 
surface  commingling,  and  security.  We 
appreciate  the  suggestions  and 
comments  that  we  raceived. 


Ketpon.se  to  (Comments 
Section  250.181     Definitions 

MMS  received  comments  to  revise  the 
following  definitions  to  make  them 
clearer  or  to  align  them  with  industry 
use  and  standards.  In  many  cases,  we 
agreed  and  made  the  appropriate 
changes  to  the  deHnition 

•  Allocation  meter — We  revised  the 
deRnition  to  make  it  clearer,  but  we  did 
not  align  it  with  the  standard  industry 
definition  because  the  term  carries  a 
different  meaning  for  purposes  of  this 
subpart. 

•  Bhiish  Thermal  Unit  (Btuh-We 
revised  the  deHnition  to  align  it  with 
text  book  use.  but  we  did  not  add  a 
requirement  to  use  Gas  Processors 
Association  (GPA)  standards  to 
calculate  the  ideal  heating  value  at  this 
time.  We  are  further  analyzing  the  GPA 
standards. 

•  Calibration — We  revised  the 
definition  for  clarity.  We  also  added  a 
phrase  to  show  that,  in  this  subpart, 
calibration  includes  testing  (verifying) 
and  correcting  (if  necessary)  a 
measuring  device. 

•  Fractional  analysis — We  changed 
"fractional"  to  "compositional"  analysis 
for  clarity.  However,  we  rejected  the 
recommendation  in  the  comments  to 
state  that  it  is  always  on  a  gas  analysis 
report,  because  the  compositional 
analyses  may  not  be  on  that  report. 

•  Cos  lost — One  commenter 
suggested  that  we  define  this  term.  We 
agree,  and  have  added  it  to  the  final 
rule.  Gas  lost  is  gas  that  is  neither  sold 
nor  used  on  the  Tease  or  unit  nor  used 
internally  by  the  producer 

•  Gas  allocation  meter — We  deleted 
the  definition  because  it  is  covered 
under  the  definition  of  allocation  meter. 

•  Gas  meter — We  received  a  comment 
suggesting  that  we  delete  the  term  gas 
meter  because  it  is  not  necessary.  We 
agree  and  deleted  it  accordingly 

•  Gas  processing  plant  ana  gas 
processing  plant  statement — We  revised 
the  definitions  for  clarity.  We  received 

a  comment  to  the  effect  that  the  inlet 
stream  is  not  always  measured  for 
volume  and  quality  and  that  the 
statement  may  be  a  large  document.  We 
will  work  with  industry  to  get  the 
information  that  we  need  in  the  most 
convenient  format.  Also,  we  do  not 
expect  to  need  more  than  a  few  gas 
processing  plant  statements  per  year. 
We  are  accounting  for  the  cost  in  the 
information  collection  report. 

•  Gas  royalty  meter  malfunction — We 
revised  the  definition  for  clarity. 

•  Gas  volume  statement — We  revised 
the  definition  for  clarity.  We  agree  with 
comments  to  the  effect  that  the  owner  of 
the  meter  is  not  always  the  transporter 


of  !t>'  kias   We  thernfore  eliminated  the 
desuiptive  statement  tliat  the  owner  of 
the  gas  meter  prepares  the  document. 

•  Inventory  tank — We  added  the 
definition  for  inventory  tank  be<:ause  we 
use  it  in  this  subpart. 

•  Liquid  hydrocarbon — We  revised 
the  definition  for  clarity.  Contrary  to  the 
suggestion  of  one  rommenter.  we  did 
not  define  liquid  hvdro<:arbon.s  as 
hydrocarbons  that  always  pass  through 
lease  facilities,  because  the  processing 
plants  are  sometimes  located  onshore 
and  not  on  an  OCS  lease 

•  S'atural  gas — We  revised  the 
definition  of  natural  gas  for  clarity. 

•  Operatinif  meter — We  revised  the 
definition  to  clanfv  that  the  term 
includes  only  royalty  and  allocation 
meters 

•  Pressure  base  and  temperature 
base — We  revised  the  definitions  to 
require  that  these  bases  be  used  for 
reporting  quality  as  well  as  volume. 

•  Prove — We  revised  the  definition  to 
agree  with  industry  standards. 

•  Retmgmde  rondfnaate — We  revised 
the  definition  to  agree  with  industry- 
standards  and  added  the  term 
"pipeline"  condensate  here  and 
throughout  this  subpart 

•  Rnvnltv  rnett-r — We  revised  the 
definition  for  clarity  and  accuracy. 

•  Royalty  tank — We  added  this 
definition  because  it  was  cited  under 

§  250.182(1)  and  not  previously  defined. 

•  You  or  vour — We  changed  the  word 
"contractor"  in  this  definition  to 
"lessees'  representative"  because  much 
of  the  work  in  this  subpart  is  performed 
by  the  lessees'  representative. 

Section  250. 1 82     Liquid  Hydrocarbon 
Measurement 

•  IbHDIi} — We  received  a  comment  to 
add  turbine  meters  m  addition  to  the 
positive  displacement  meters  referenced 
m  the  proposed  rule   We  also  received 

a  comment  that  conolis  meters  might  be 
used.  We  agree  We  have  therefore  made 
more  general  requirements. 

•  lb)(lHv) — We  added  that  a  sediment 
and  water  monitor  must  be  located 
upstream  of  the  divert  valve  to  recognize 
this  common  industry  practice 

•  (b)(4)(if — We  received  a  comment 
suggesting  that  we  reference  the 
industry  standards  for  sampling  We 
agree  and  we  revised  the  language 
accordingly. 

•  (b)(4){iiil — We  received  a  comment 
to  be  more  specific  about  the  sample 
probe  location.  We  agree  and  made  the 
suggested  changes 

•  to) — We  distinguished  the 
requirements  for  run  tickets  that  result 
from  royalty  meters  from  the 
requirements  for  run  tickets  pertaining 
to  royalty  tanks  because  they  should  be 
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treated  slightly  differently.  We  also 
reorganized  this  paragraph  in  order  of 
importance 

•  {d)(4t — We  added  a  statement  that 
allows  for  provings  on  a  schedule  that 
is  different  than  monthly  if  the  Regional 
Supervisor  approves.  This  allows  for 
unique  situations  that  may  occur 

•  ie)(1} — We  received  a  suggestion  to 
require  that  the  master  meter  be  proved 
at  several  different  rates  to  allow  for  the 
development  of  a  meter  factor  curve  We 
realize  that  industry  sometimes  does 
this,  and  we  will  continue  to  evaluate 
this  suggestion  We  may  address  this,  as 
well  as  technology  advances,  m  a  future 
rulemaking  on  gas  measurement  after 
the  GVS  is  implemented, 

•  (h)(l^ — We  received  a  comment  to 
change  this  phrase  to  the  passive  voice. 
MMS  did  not  adopt  this 
recommendation  because  we  are  trying 
to  write  in  the  active  voice  to  clarify 
who  must  meet  the  requirement  We 
also  received  a  comment  to  list  the 
decimal  value  and  the  percentage  for  the 
differences  in  proof  runs.  We  did  not 
adopt  this  recommendation  throughout 
because,  in  some  cases,  the  output  is  an 
absolute  number  and  in  other  cases  the 
calculation  leads  to  a  percentage  We 
therefore,  kept  them  separate. 

•  lh}(2} — We  received  a  comment  to 
change  the  language  on  the  master  meter 
proof  runs  to  conform  with  industry 
standards.  We  have  adopted  the 
recommendation 

•  liJlDli) — We  received  a  comment  to 
add  the  term  "inspt^cf  before  adjusting 
a  meter  to  conform  with  industry' 
standards.  We  agree,  and  we  revised  the 
language 

•  Iill2)liiil — We  changed  the  location 
of  reporting  unregistered  production 
from  the  proving  report  to  the  run  ticket 
because  this  is  standard  practice 

•  ti(ll  1  i — We  agree  witn  a  comment  to 
add  the  modifier  "proportional  to  flow" 
to  clarify  the  meaning  of  taking  a  sample 
continuously  Therefore,  we  revised  the 

language. 

•  (knd) — We  received  a  comment  that 
adjusting  and  reproving  the  meter  (if  a 
meter  factor  differs  from  a  previous 
meter  factor  by  a  specified  percentage) 
is  an  accounting  adjustment  and  not  a 
physical  one.  The  comment  is  not 
accurate.  This  provision  refers  to  a 
physical  adjustment  of  the  meter 

•  (kj(7l  and  (kll8i—We  received  a 
comment  to  combine  these  statements. 
We  have  not  combined  them  because 
another  commenter  recommended  that 
we  recognize  that  turbine  meters  cannot 
be  adjusted  Combining  the  statements 
would  not  properly  list  the 
requirements  for  turbine  meters.  Also, 
paragraph  (k)(8)  discusses  the  required 
procedure  when  the  meter  factor  differs 


by  seven  percent  or  more,  in  contrast  to 
paragraph  (k)(7)'s  appiicability  to  a 
meter  factor  difference  of  between  two 
and  seven  percent.  However,  we  have 
clarified  the  language  to  more  precisely 
delineate  the  differences 

•  Ik)l9) — We  added  clarification  that 
MMS  may  witness  allocation  meter 
provings.  While  this  is  not  a  change  in 
policy,  there  seemed  to  be  some 
question  in  the  comments  regarding 
whether  MMS  may  witness  aliocalion 
meter  provings  m  addition  to  royalty 
meter  provings 

•  (I) — We  separated  tank  facilities 
into  "royalty"  and    inventory    tank 
facilities  because  ihey  should  be  treated 
differently. 

Section  250  183     Gas  Measurement 

•  (b^ — We  received  a  comment 
recommending  that  we  include 

operators"  with  "lessees"  as  parties 
who  must  meet  this  section's 
requirements  We  agree  Howe\er.  since 
the  term  "  you  '  or  "your    expressly 
includes  operators  and  other  lessee's 
representatives,  this  objective  is 
accomplished  by  using  the  term  "you," 
which  we  have  done  throughout  the 
final  rule, 

•  lbl(2) — We  received  a  comment  to 
add  the  term  "verifiable"  instead  of  the 
word  "complete"  before 
"measurement  ■■  We  agree  and  we 
modified  the  language 

•  lbj(3) — We  received  a  comment  to 
add  the  phrase  that  measurement 
components  "should  demonstrate 
consistent  levels  of  accuracy  throughout 
the  system"  instead  of  ■compatible  with 
their  connected  systems  '  We  added  the 
phrase  v\ith  the  e.xception  of  the 

"should  "  MMS  regulations  are 
replacing  forms  of  "shall  "  with  "must." 

•  (bl(4} — We  received  comments 
saying  that  real  time  data  should  be 
displayed  at  the  flow  computer  only. 
We  agree,  and  we  eliminated  the  phrase 
in  the  second  sentence  and  referenced 
the  industrv-  standards 

•  lb  I!  5) — We  received  comments 
saving  that  using  on-line 
chromatographic  analyzers  is  not 
necessary  and  not  an  industry  practice 
because  spot  samples  are  sometimes 
taken.  We  agree,  and  we  modified  the 
language  to  reflect  this.  However,  we 
did  not  restrict  it  to  royahy  sales  meters 
because,  like  the  current  requirements 
on  gas  measurement,  this  also  applies  to 
allocation  meters.  However,  less  than  10 
percent  of  the  approved  meters  are 
allocation  meters  .Mso  because  MMS 
does  not  want  to  burden  industry  with 
additional  sampling  requirements,  we 
changed  the  requirement  from 
"monthly"  to  at  least  "every  6  months" 


to  correspond  with  current  industry 
practice. 

•  (b)(6) — MMS  may  need  to  see  the 
gas  quality  information  gathered  from 
sampling;  therefore,  we  added  a 
reporting  requirement  on  gas  sampling 
information  that  is  already  available  to 
the  lessee.  However,  we  anticipate  that 
we  will  only  occasionally  request  the 
information. 

•  (b)(7)— Vsle  added  that  the  standard 
conditions  for  reporting  gross  heating 
value  reflect  the  same  degree  of  water 
saturation  as  in  the  gas  volume  to  agree 
with  Royalty  Management  regulations. 
We  understand  that  this  is  standard 
industrv  practice. 

•  (b)!8) — We  received  a  comment  that 
we  need  to  clarify  that  we  will  accept 
copies  of  the  gas  volume  statements.  We 
agree,  and  we  made  this  change.  We 
also  received  a  conunent  that  it  is 
unclear  as  to  how  and  when  the 
statements  will  be  requested,  and  if  this 
is  a  limited  sampling  program.  TTie 
Regional  Supervisor  will  request,  from 
the  lessee  or  the  lessees'  representative, 
a  samphng  of  the  statements,  at  various 
times  during  the  year,  covering  the 
previous  month.  We  expect  the 
emphasis  to  be  on  OCS  gas  royalty 
meters. 

•  (b)(9) — We  received  comments 
saying  that  the  data  that  the  Regional 
Supervisor  may  request  in  this 
requirement  is  too  open  ended.  We 
agree,  and  we  modified  the  language 
accordingly.  We  recognize  that 
occasionally  the  data  that  we  need 
concerning  volume  and  quality 
dispositions  may  not  be  on  the  gas 
volume  statement;  therefore,  this 
requirement  is  meant  to  encompass  that 
data  We  also  modified  the  Information 
Collection  Request  to  reflect  that,  at 
first,  this  data  may  take  longer  to 
retrieve  than  we  originally  estimated. 
However,  we  feel  that  this  will  become 
routine  after  the  first  few  submittals. 

•  (c)(1)— We  received  a  comment 
saying  that  we  should  not  change  the 
current  rates  for  calibrations.  However, 
a  monthly  calibration  is  needed  to 
ensure  that  the  meters  stay  accurate,  so 
we  have  not  made  the  recommended 
change. 

•  rc)(2) — We  received  a  comment 
saying  that  we  should  add  "test  (verify), 
repair,  or/and  calibrate  the  meter."  We 
agree  thbt  these  are  the  steps;  however. 
our  definition  of  calibration  includes 
these  steps  so  we  changed  the  language 
to  say  "calibrate  each  meter  by  using  the 
manufacturer's  specifications." 

•  lc)(3t — We  deleted  the  reference  to 
specific  meter  types  because  other 
meters  may  be  used  We  also  recognize 
that,  as  the  commenter  said,  gas  turbine 
meters  are  not  customarily  calibrated 
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but  are  subject  to  operational  testing.  In 
addition,  we  added  that  the  caUbration 
should  be  as  close  as  possible  to  the 
average  hourly  rate  because  we  received 
a  comment  that  the  flow  rate  may  be 
beyond  the  control  of  those  responsible 
for  calibration.  We  also  received  a 
comment  that  a  meter  factor  curve 
should  be  allowed  because  it  will 
increase  accuracy.  We  are  still 
evaluating  this  comment  and  we  will 
analyze  it  for  use  in  future  rulemakings 

•  (c)(4} — We  received  a  comment  that 
we  should  delete  the  term  "test  data." 
We  agree,  and  we  changed  the  language 
to  require  that  calibration  reports,  rather 
than  test  data,  be  retained. 

•  (c)(5f — We  received  a  comment  that 
MMS  should  witness  only  OCS  royalty 
meter  calibrations  so  we  should  change 
the  rule  to  reflect  this.  We  disagree. 
MMS  may  witness  any  cahbrations  for 
OCS  royalty  or  allocation  meters  as 
deFined  in  this  subpart.  In  fact,  the 
requirements  in  §  250.183  apply  to  both 
OCS  gas  royalty  and  allocation  meters. 
This  is  not  a  change  from  the  current 
requirements  or  the  current  policy. 
However,  less  than  10  percent  of  the 
approved  meters  are  allocation  meters. 
Inspections  are  needed  if  royalty  is 
affected. 

•  (d) — We  received  a  comment  to  add 
"out  of  calibration  or"  before 
"malfunctioning"  because  orifice  meters 
are  referred  to  as  "out  of  calibration." 
We  agree,  and  we  made  the  change  We 
also  received  a  comment  that  a  meter 
malfunction  is  when  it  is  not  operating 
within  contractual  tolerances.  We  agree, 
and  we  revised  the  language  and  the 
definition. 

•  (d)(1) — We  received  a  comment  that 
the  requirement  to  calibrate  gas  meters 
should  only  refer  to  royalty  meters.  We 
disagree.  Gas  allocation  meters  must 
also  be  calibrated.  This  is  not  a  change 
from  current  requirements. 

•  (cll(2)(i) — One  commenter 
recommended  removing  the  statement 
that  MMS  "does  not  require  retroactive 
volume  adjustments  for  allocation 
beyond  21  days"  that  was  made  in  the 
proposed  rule  after  the  requirement  to 
calculate  the  volume  adjustment  for  the 
determinable  period  of  a  calibration 
error.  The  commenter  felt  that  the 
quoted  statement  would  hinder  industry 
in  obtaining  monetary  adjustments  from 
purchasers  for  periods  longer  than  21 
days  for  which  adjustments  for 
allocation  would  be  nevertheless 
required  because  the  error  period  could 
not  be  determined.  We  agree,  and  we 
revised  the  final  rule  accordingly. 

•  (e)(ll(i) — We  received  a  comment  to 
add  that  we  are  requiring  only  a  copy 

of  the  gas  processing  plant  statement. 
We  agree,  and  we  revised  the  final  rule. 


We  also  received  a  comment  to  be  more 
specific  about  what  we  are  asking  for  on 
the  statement.  We  agree,  and  the  new 
paragraph  (eKl)(ii).  specifies  that  we 
need  the  gross  heating  values  of  the 
inlet  and  residue  streams  if  they  are  not 
reported  on  the  gas  plant  statement 
However,  we  believe  that  most  gas  plant 
statements  will  have  the  necessary 
information. 

•  (e)(l)(ii) — We  received  a  comment 
saying  that  we  should  delete  the 
requirement  to  submit  gas  volume 
statements  for  each  meter  facility 
because  the  information  will  already  be 
on  the  gas  volume  statement  that  we 
may  request.  We  agree,  and  we  deleted 
the  requirement. 

•  (e)(l)(iii) — We  received  a  comment 
saying  that  gathering  the  compositional 
fractional  analyses  for  the  gas  plant 
statements  will  be  very  time  consuming 
for  industry.  We  agree,  and  we  deleted 
the  term  "composite  fractional 
analyses." 

•  (e)(2) — One  commenter  inquired 
why  MMS  would  inspect  gas  plants. 
MMS  recognizes  that  most  of  the  royalty 
measuring  points  for  gas  meters  in  the 
Gulf  of  Mexico  OCS  are  located  on  OCS 
offshore  facilities.  However,  that  is  not 
the  case  in  the  Pacific  OCS  where 
almost  all  of  the  oil  and  gas  royalty 
measuring  points  are  located  at  an 
onshore  oil  and  gas  plant  facility  and 
operated  by  the  lessee. 

Though  most  onshore  oil  and  gas 
plants  are  on  State  owned  property,  the 
oil  and  gas  that  comes  into  the  plant  is 
still  oil  and  gas  produced  from  the 
Federal  OCS  and  subject  to  all  of  the 
laws  and  regulations  pertaining  to 
Federal  royalty  and  inspection 
requirements.  This  includes  access  to 
the  onshore  facility's  Liquid  Automatic 
Custody  Transfer  (LACT)  Unit  and  gas 
sales  meters  for  the  purpose  of 
witnessing  a  LACT  meter  proving,  a  gas 
meter  calibration,  or  site  security  for 
both  royalty  measuring  points.  These 
inspections  will  continue  to  be 
conducted  by  MMS  inspectore. 
However,  we  only  expecl  to  need 
information  from  a  relatively  few  gas 
plants  each  year. 

Section  250.184    Surface  Commingling 

•  (aj(2)(iii) — We  received  a  comment 
saying  that  this  requirement  was  too 
open  ended  as  stated.  We  agree.  In  the 
end.  we  deleted  most  of  the  specific 
requirements  concerning  the  contents  of 
a  commingling  application  because  we 
did  not  want  to  create  a 
misunderstanding  that  no  other  kinds  of 
information  would  ever  be  necessary. 
Because  each  commingling  application 
is  unique,  it  is  best  to  contact  the 


Regional  Supervisor  prior  to  submitting 
a  commingling  application. 

•  (a)(3j—-V^e  received  a  comment 
saying  that  MMS  should  publish  the 
paper  presented  at  the  May  29.  1996. 
Acadian  Flow  Measurement  Society 
Conference.  Because  it  is  only  an 
example  of  a  commingling  application, 
we  have  not  published  it  a.s  part  of  the 
regulations.  However,  the  paper  is 
available  to  the  public.  Please  contact 
the  Regional  Supervisor  in  the  Gulf  of 
Mexico  OCS  Region  if  you  would  like  a 
copy. 

•  (a)(4) — We  received  a  tornment  that 
MMS  should  delete  this  requirement 
Icurrently  (a)(2)l  because  it  is 
inappropriate.  We  agree  that  as  written 
it  may  be  confusing;  therefore,  we 
significantly  re-wrote  the  requirement 
for  clarity 

Section  250  1 85     Site  Secuntv 

•  (a)(2} — We  received  a  request  to 
clarify  if  this  requirement  pertains  to 
onshorw  or  offshore  tanlts  and  to  stock 
or  'iuryv  tank-s  Thl^  applies  to  both 
inv»'ntorv  and  royalty  tanlts  (on.shore 
and  offshore)  which  are  used  in  the 
rovaltv  determination  pro<;ess 
Therefore,  bv  definition,  this  includes 
surj^e  tanks  We  clarified  the 
requirement. 

•  Ibll  J ) — We  received  a  comment  to 
add  the  tenn  "meter"  af^er  "rovaltv  " 
We  a^ree   and  we  revised  the  final  n.ile 
for  clanfi cation 

•  (bHlUii — We  received  a  comment 
saying  that  it  is  impractical  to  seal  the 
conduit  leading  to  the  control  room  We 
agree,  and  we  modified  the  language  to 
clarify  the  location  for  the  seals 

•  (b)(ll(ii) — We  received  a  comment 
requesting  clarification  on  the  seals  for 
sampling  systems  We  agree,  and  we 
removed  the  term  chains 

•  (b)(2) — We  ret;eived  comments 
concerning  our  statement  in  the 
preamble  that  we  may  require  seals  on 
gas  meters.  A  comment  stated  that  it  is 
impractical  to  seal  an  orifice  meter. 
Another  comment  said  that  to  seal  all 
valves  and  gas  metering  devices  in  the 
Gulf  n(  .Mexico  is  needless  We  did  not 
intend  to  have  orifice  meter,  or  all 
valves  and  gas  meter  devices,  sealed. 
Therefore,  we  changed  the  language  to 
say  seal  all  bypass  valves  of  gas  royalty 
and  allocation  meters  We  are  including 
the  increased  cost  of  the  seals  in  our 
economic  analysis. 

Section  250  186    Measuring  Gas  Lost  or 
Used  on  a  Lease 

In  the  final  rule,  MMS  moved  this 
section  to  new  paragraphs  m 
§250.183(0  (1)  through  (5)  because  it 
relates  to  gas  measurement. 
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•  (a) — We  received  comments  that 
MMS  should  not  require  a  lessee  to 
measure  the  gas  lost  or  used  on  a  lease 
in  every  case  because  we  currently 
allow  them  to  either  estimate  or 
measure  those  volumes.  We  agree,  and 
we  modified  the  language. 

•  lb) — We  received  a  comment  that 
the  cost  of  measuring  gas  lost  or  used  on 
a  lease  would  be  substantia!  if  the 
meters  are  not  currently  in  place.  We 
agree,  and  we  modified  the  language  to 
give  the  lessee  the  option  of  measuring 
or  estimating  the  gas  lost  or  used  We 
also  received  a  question  concerning 
what  we  mean  by  gas  lost.  Gas  lost  is  gas 
that  is  neither  sold  nor  used  on  the  lease 
or  unit  nor  used  internally  by  the 
producer  We  have  added  a  definition  of 
this  term  in  §250.181 

•  Idf — We  received  a  c;omment  that 
documents  are  not  always  retained  at 
the  site  but  they  can  be  easily  obtained 
for  an  inspector  to  see  We  agree,  and 
we  modified  the  language  in  the  final 
rule  We  also  added  that  the  documents 
must  be  kept  for  of  least  2  years  for 
consistency  with  audit  requirements  If 
an  audit  occurs,  MMS  requires  6  years 
of  documents  under  separate  regulations 
governing  audits  However,  the 
inspectors  will  only  need  to  see 
documents  for  the  previous  2  years. 

General  Comments 

•  We  received  comments  concerning 
the  time  it  will  take  to  submit  copies  of 
gas  volume  statements  We  intend  for 
this  to  be  a  sampling  approach — on  an 
"as  needed"  basis,  upon  the  request  of 
the  Regional  Supen,isor  We  realize  that 
at  first  it  will  take  longer  to  submit  the 
copies  of  the  statements.  Also, 
occasionally  we  anticipate  that  the 
statement  may  not  have  the  usual  and 
customary  volume  and  quality 
information  or  the  saturation 
conditions  However,  m  time,  the 
needed  information  should  become 
relatively  routine  to  obtain.  We  will 
work  with  industry  to  minimize  the 
burden  and  to  make  the  reporting  and 
the  methods  of  reporting  as 
accommodating  as  possible.  We  also 
modified  the  information  collection  to 
reflect  the  possibility  of  some 


information  being  more  difficult  to 
obtain  at  first 

•  We  received  comments  on  the 
subject  of  "Documents  Incorporated." 
The  comment  said  that  we  need  to 
incorporate  three  additional  Chapters 
from  the  .American  Petroleum  Institute 
(API)  Manual  of  Petroleum 
Measurement  Standard  (MPMS).  After 
reviewing  the  Chapters,  we  have 
incorporated  Chapter  1.  Vocabulary; 
Chapter  20  1,  Allocation  Measurement: 
and  Chapter  21  1   Electronic  Gas 
Measurement  as  referenced  in  30  CFR 
250,  Subpart  A  MMS  regulations  that 
are  different  than  the  cited  standards 
supercede  the  standard   For  example, 
MMS  has  a  few  slightly  different 
definitions  and  a  different  calibration 
rate  than  the  cited  standard,  but  MMS 
requirements  will  supercede  the 
standard  Further,  bv  adopting  the  API 
MPMS  Chapter  20  l'.  Allocation 
Measurement,  MMS  is  not  automatically 
adopting  the  API  MPMS  Chapter  14.1, 
Collecting  and  Handling  of  Natural  Gas 
Samples  for  Custody  Transfer  which  is 
cited  in  the  standard  document.  We  are 
reviewing  that  standard  Also,  the  new 
tabular  format  for  the  documents  that 
we  incorporate  was  created  to  assist 
users  to  easily  find  the  citations  for  the 
documents  that  we  incorporate  by 
reference  We  hope  that  you  find  this 
useful 

•  In  the  proposed  rule.  MMS  also 
sought  comments  on  the  applicable 
industry  standards  listed  m  30  CFR 
250.1  and  incorporated  by  reference  in 
the  proposed  rale  !62  FR'8666).  MMS 
received  no  negative  comments  on  the 
use  of  those  standards. 

Executive  Order  (E.G. )  12866 

This  rule  is  not  significant  under  E.O. 
12866  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  The 
estimated  total  annual  cost  of 
compliance  is  less  than  SlOO  million, 
and  the  estimated  level  of  new^ly 
imposed  costs  should  not  affect 
business  and  operating  decisions  in  the 
OCS 

E.O  2  2988 

The  Department  of  the  Interior  (DOI) 
has  certified  to  the  Office  of 
Management  and  Budget  !OMB)  that 


this  rule  meets  the  applicable  reform 
standards  provided  in  sections  3(a]  and 
3(b)(2)  of  E.O.  12988. 

Unfunded  Mandates  Reform  Act  of  1995 

DOI  has  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act.  2  U.S.C.  1502  et  seq..  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  year  on  State, 
local,  and  tribal  governments,  or  the 
private  sector. 

Regulatory  Flexibility  Act 

DOI  has  determined  that  because  this 
rule  applies  to  all  OCS  lessees,  the 
lessees  that  are  small  businesses  will  be 
affected.  However,  the  new  economic 
burden,  that  includes  collecting 
information  and  keeping  records,  is  not 
a  significant  burden  when  compared  to 
the  amount  of  funding  that  is  required 
to  operate  in  the  OCS.  The  armual 
burden  to  all  OCS  lessees  is  expected  to 
be  $186,550  for  reporting  and 
recordkeeping.  In  addition,  the  annual 
burden  for  complying  with  new  seal  and 
sampling  requirements  that  are  not 
standard  practice  is  estimated  to  be 
S2 1,000  The  impact  is  calcxilated  using 
S35  f>er  burden  hour.  In  comparison,  the 
average  annual  operating  cost  for  each 
facility  on  the  OCS  is  approximately  $1 
million  per  facility  and  $300,000  p>er 
well.  This  is  in  addition  to  the  capital 
cost  for  the  facihty  which  may  be 
greater  than  $200  million.  Your 
comments  are  important.  The  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  10 
Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  business  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  MMS,  call  toll-free  (888)  734- 
3247. 

Paperwork  Reduction  Act  (PRA) 

This  rule  contains  information 
collections  with  different  0MB  approval 
numbers.  The  information  collections 
are  afTected  by  this  rule  as  shown  in  the 
following  table. 


The  information  collections  in 

Have  the  OMB 
approval  num- 

t>e' 

and 

Parts  202  and  216      

SutX)art  L  o(  Dart  250                 „ 

lOiD-OO^c    A'e  no-  -icKjrfied  by  tho  rule. 
1010-OO6  ■     Are  nodifieo  bv  this  oile. 

1 

As  part  of  the  notice  of  proposed 
rulemaking  (NPRj  process,  we 


submitted  the  revised  mtormatioi:! 


collection  requirements  in  30  CFR  part 
250,  Subpart  L.  to  OMB  for  approval. 


2r.  it. 
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UMH  approved  the  intormation 
collection  under  OMB  Control  No.  1010- 
0051.  A  discussion  of  the  comments 
received  on  the  information  collection 
aspects  of  the  NPR  for  this  subpart  is 
included  in  the  preamble.  Based  on 
changes  made  in  this  rule,  we've 
submitted  a  revised  information 
collection  package  to  OMB  for  approval. 
The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  information  collection  aspects  of 
this  final  rule  will  not  take  effect  until 
approved  by  OMB  VV«  will  publish  a 
notice  in  the  Federal  Register 
announcing  the  OMB  approval  of  the 
revised  collection  of  information 
associated  with  30  CFR  iiSO,  Subpart  L. 

We  invite  the  public  and  other 
Federal  agencies  to  comment  on  this 
collection  of  information.  Send 
comments  rwgarding  any  asf)ect  of  the 
collection  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB.  Attention: 
Desk  Officer  for  the  Interior  Department 
(1010-0051).  725  17th  Street  N.W  . 
Washington.  DC.  20503  Send  a  copy  of 
your  comments  to  the  Information 
Collection  Clearance  Officer.  Minerals 
Management  Service,  1849  C  Street 
N.W  .  MS  4230.  Washington,  DC. 
20240.  OMB  is  required  to  make  a 
decision  concerning  the  collection  of 
information  contained  in  this  final  rule 
between  30  and  60  days  after 
publirntion  of  this  document  in  the 
Fe<t.-    li  Kf-viNifff  Therefore,  your 
coiin.iciiu-.  (iitT  best  assured  of  being 
considered  by  OMB  if  OMB  receives 
them  by  |une  11,  1998. 

This  final  rule  for  30  CFR  part  250. 
Subpart  L,  makes  very  few  changes  to 
the  information  collection  requirements 
approved  for  the  proposed  rulemaking. 
Minor  changes  include  relocating  or 
separating  various  requirements  for 
clarity  and  specificity.  We  reestimated 
the  burdens  for  providing  gas  volume 
statements  to  reflect  that,  at  first,  these 
data  may  take  longer  to  retrieve  than  we 
originally  estimated.  We  also  made 
slight  adjustments  to  other  estimates. 
There  are  two  new  requirements  at 
§S  250.182(a)(4)  and  (d)(4).  The  first 
requires  lessees  to  submit  pipeline 
(retrograde)  condensate  volumes  upon 
request,  and  the  second  accommodates 
unique  situations  that  may  occur  and 
allows  for  provings  on  a  schedule  that 
is  different  than  monthly  if  the  Regional 
Supervisor  approves. 

MMS  collects  the  information 
required  in  Subpart  L  in  order  to  ensure 
that  the  volumes  of  hydrocarbons 
produced  are  measured  accurately,  and 
royalties  are  paid  on  the  proper 


volumes  Specifically.  MMS  uses  the 
information  to: 

•  Determine  if  measurement 
equipment  is  properly  installed, 
provides  accurate  measurement  of 
production  on  which  royalty  is  due,  and 
is  operating  properly; 

•  Obtain  rates  of  production  data  in 
allocating  the  volumes  of  production 
measured  at  royalty  sales  meters  which 
can  be  examined  during  field 
inspections; 

•  Ascertain  if  all  removals  of  oil  and 
condensate  from  the  lease  are  reported; 

•  Determine  the  amount  of  oil  that 
was  shipped  when  measurements  are 
taken  by  gauging  the  tanks  rather  than 
being  measured  by  a  meter; 

•  Ensure  that  the  sales  location  is 
secure  and  production  cannot  be 
removed  without  the  volumes  being 
recorded;  and 

•  Review  proving  reports  to  verify 
that  data  on  run  tickets  are  calculated 
and  reported  accurately. 

Responses  are  mandatory.  We  will 
protect  information  considered 
proprietary  under  applicable  law  and 
under  regulations  at  %  250.18  of  this  pari 
and  30  CFR  part  252  of  this  chapter. 

Respondents  are  approximately  130 
Federal  OCS  oil  and  gas  lessees.  The 
reporting  and  recordkeeping  hour 
burden  varies  by  section  of  the  rule.  We 
estimate  the  total  burden  will  average 
approximately  41  hours  per  respondent. 
This  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  contact  the  MMS  Information 
Collection  Clearance  Officer  at  202/208- 
7744  to  obtain  a  copy  of  the  burden 
breakdown  and  the  complete  supporting 
statement  submitted  to  OMB.  In 
calculating  the  burdens,  we've  assumed 
that  respondents  perform  some  of  the 
requirements  and  maintain  records  in 
the  normal  course  of  their  activities.  We 
consider  these  to  be  usual  and 
customary.  We  invite  your  comments  if 
you  disagree  with  this  assumption. 

(1)  We  specifically  solicit  comments 
on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  us  to  properly 
perform  our  functions,  and  will  it  be 
useful? 

(b)  Are  the  burden  hour  estimates 
reasonable  for  the  proposed  collection? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  the 
apphcants,  including  the  use  of 
appropriate  automated  electronic. 


mechanical,  or  other  forms  ol 
information  technology? 

(2)  In  addition,  the  PRA  requires  us  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information.  We 
need  your  comments  on  this  item.  Your 
response  should  split  the  cost  estimate 
into  two  components: 

(a)  Total  capital  and  startup  cost 
component;  and 

(b)  Aruiual  operation,  maintenance, 
and  purchase  of  services  component. 

Your  estimates  should  consider  the 
costs  to  generate,  maintain,  and  disclose 
or  provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include. 
among  other  items,  computers  and 
software  you  purchase  tti  prepare  f(ir 
collecting  information,  monitoring. 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  before  Olober  1.  1995; 
(ii)  to  comply  with  rvquirements  not 
associated  with  the  inforniatior: 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  nn  urds  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

Takings  Implication  Ai>i>e^:>Wfnt 

EXDI  certifies  that  this  rule  does  not 
represent  a  governmental  action  capable 
of  interference  with  Lonstitutionallv 
protected  property  rights  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  pursuant  to  EG   12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

National  Environmental  Policy  Act 

DOI  determined  that  this  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment;  therefore,  an 
Environmental  Impact  Statement  is  not 
required 

List  of  Subjects 

30  CFR  Part  202 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeepiHk; 
requirements. 
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30  CFR  Part  216 

Coal,  Continental  shelf,  Creothermal 
energy,  Government  contracts,  hidian 
lands.  Mineral  royalties,  Natural  gas. 
Penalties.  Petroleum.  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements 

30CFH  Part  2  "^0 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protet:tion.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  .Mineral  royalties,  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration,  Oil  and  gas 
reserves.  Penalties,  Pipelines.  .Natural 
gas.  Petroleum,  Public  lands — mineral 
resources,  Public  lands — rights-of-way, 
Reporting  and  recordkeeping 
requirements.  Sulphur  development  and 
production.  Sulphur  exploration.  Surety 
bonds. 

Dated   .April  24    1998 
Bob  Armstrong. 

Assistant  SecreUiry.  Uind  and  Minerals 
Manai(ement 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Ser\'ice  (MMS)  is  amending  30  CP'R 
parts  202,  216.  and  250  as  follows: 

PART  202— ROYALTIES 

1.  The  authority  citation  for  part  20^ 
continues  to  read  as  follows 

.\uthonty;  5  U.SC  301  et  seq  .  25  U,S,C. 
396  et  seq    396a  et  seq  ,  2101  et  seq  .  30 
U.S.C  181  et  seq  .  351  ef  seq  .  1001  ef  seq  . 
1701  et  seq  .  31  U,S.C.  9701  et  seq  .  43  U.S.C 
1301  ef  si?<?  ,  1331  et  seq  ,  1801  et  seq 

Subpart  D — Federal  and  Indian  Gas 

2  Revise§2G2.152{aJ(lJtoreadas 

follows: 

§  202. 1 52    Standards  for  reporting  and 
paying  royalties  on  gas. 

(a)(1)  If  you  are  responsible  for 
reporting  production  or  rovalties,  you 
must; 

(i)  Report  gas  vo)umes  and  British 
thermal  unit  (Btu)  heating  values,  if 

For 

AC  I  Stanoards  „ 

AiSC  Standards  „ 

ANSl/ASME  Codes  


API  Recommended  Practices,  Specs,  Stand- 
ards Manual  ol  Petroleum  Measurement 
Stanoards  (MPMS)  cnapters. 

ASTM  Standards 

AWS  Codes    „„ „ 

NACE  Standards „ 


applicable,  under  the  sanie  degree  of 
water  saturation; 

(ii)  Report  gas  volumes  in  imits  of 
1,000  cubic  feet  (mcf);  and 

(iii)  Report  gas  volumes  and  Btu 
heating  value  at  a  standard  pressure 
base  of  14.7,3  pounds  per  square  inch 
absolute  (psia)  and  a  standard 
temperature  base  of  60°  F 


PART  216— PRODUCTION 
ACCOUNTING 

1,  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  ssq.,  25  U.S.C 
396  et  seq  .  396a  et  seq  .  2101  et  seq..  30 
U.S.C.  181  ef  set/ .  351  ef  seq    1001  ef  se<j., 
1701  e(s«7,  31  use  3716,  3720.A   9701.43 
use  1301  et  seq  .  1331  ef  seq    1801  ef  seq 

Subpart  B — Oil  and  Gas,  General 

2   Revise  §  216  54  to  read  as  follows: 
§  216.54    Gas  Analysis  Report 

When  requested  by  MMS  anv 
operator  must  file  a  Gas  Anaivsis  Report 
(GAR)  (Form  MMS-4055i  for  each 
.'■oyalty  or  allocation  meter.  The  lorrr; 
must  contain  accurate  and  detailed  gas 
analysis  information  This  requirement 
applies  to  offshore,  onshore,  or  Indian 
leases. 

ib)  MMS  may  request  a  GAR  when 
you  sell  gas,  or  transfer  gas  for    ■ 
processing,  before  the  point  of  royalty 
computation. 

(b)  When  MMS  first  requests  this 
report,  the  report  is  due  within  30  days. 
If  MMS  requests  subsequent  reports, 
thev  will  be  due  no  later  than  45  days 
after  the  end  of  the  month  covered  by 
the  report. 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1331,  et  seq. 

2.  Revise  §  2.50.1  to  read  as  follows 


§  25C  1     Docuroents  incorpo'ated  by 
reterence, 

(a)  MMS  is  incorporating  by  reference 
the  documents  listed  in  the  table  in 
paragraph  (d)  of  this  section.  The 
Director  of  the  Federal  Register  has 
approved  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 

(1)  MMS  will  publish  any  changes  to 
these  documents  in  the  Federal 
Register 

,^j  The  rule  change  will  become 
effective  without  prior  opportunity  to 
comment  when  MMS  determines  that 
the  revisions  to  a  document  result  in 
safety  improvements  or  represent  new 
industry  standard  technology,  and  do 
not  impose  undue  costs  on  the  affected 
parties 

(b)  MMS  has  incorporated  each 
document  or  specific  portion  by 
reference  in  the  sections  noted.  The 
entire  document  is  incorporated  by 
reference,  unless  the  text  of  the 
correspKjnding  sections  in  this  part  calls 
for  compliance  with  specific  portions  of 
the  listeid  documents.  In  each  instance, 
the  applicable  dociunent  is  the  specific 
edition  or  specific  edition  and 
supplement  or  addendum  cited  in  this 
section. 

(c)  In  accordance  with  §§  250.3  (c), 
and  250.14(b),  you  may  comply  with  a 
later  edition  of  a  specific  docimient 
incorporated  by  reference  provided: 

(1)  You  demonstrate  that  compliance 
with  the  later  edition  provides  a  degree 
of  protection,  safety,  or  performance 
equal  to  or  better  than  that  which  would 
be  achieved  by  comphance  with  the 
listed  edition:  and 

(2)  You  obtain  the  prior  written 
approval  for  alternative  compliance 
from  the  authorized  MMS  official. 

(d)  You  may  Inspect  these  documents 
at  the  Minerals  Management  Service, 
381  Elden  Street,  Room  3313,  Hemdon, 
Virginia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  N.W., 
Suite  700,  Washington,  D.C..  You  may 
obtain  the  documents  from  the 
publishing  organizations  at  the 
addresses  given  in  the  following  table. 


Wnte  to 


Amencan  Concrete  institute  p  C  5cj  '9150,  Detroit,  Ml  48219. 

AiSC— Amencan  Instrtute  o(  Steei  Cons'ruction    irx;,,  P  O   Box  4588,  Chicago.  IL  60680. 

Amencan  Nationa!  Stanoards  instnote    Anention  Sales  Deoartment.   1430  Broadway.  New 

York.   NY   10018-  ana/or  Amencan   Society  o'  Mecha.iica    Eigneers,   United  Engineering 

Center,  345  East  47Th  Street.  Nev»  Yorv;,  NY  10017 
A.mencan  Petroleum  institute,  1220  l  Street  N  W.,  Washingtcxi.  DC.  20005. 


Amencan  Soaety  <or  Testing  anc  MateiWi,  1916  flM*  StoMt,  WMi^ia.  PA  19103. 
American  Welding  Soaety,  550  N  v\.  LaJauna  Road.  P.O.  BOR  361040,  Miami,  PL  33136. 
National  Association  ot  Corrosion  Engineers,  P  O  Box  218340,  Houston,  TX  77218. 


'H  (hH 


Ffi|»MM!  'Rf",i'» 
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(e)  In  order  to  easily  reference  text  of  the  corresponding  sections  with  the  list  of  documents  incorporated  by  reference, 
the  list  is  in  alphanumerical  order  by  organization  and  document.  


TitJe  ol  document 


incorpofBted  by  reference  at 


ACI  Standard  3ia-96.  Building  Code  Requirements  tor  Re<ntofc»d  Concrete.  p*us  Commentary 
on  Buikftog  Code  Requirements  tor  Remtorced  Concrete  (ACI  318R-95) 

ACI  Standard  357-R-84,  Guide  lor  the  Design  and  Constmction  of  Fixed  Cmshore  Concrete 

StnxSures.  1984 
AISC  Standard.  Speaficatton  (or  Structural  Steel  tor  BuiWmgs.  Atowabte  Stress  Design  and 

Plastic  Design.  June  1,  1989.  with  Commentary 
ANSl/ASME  Boiler  and  Pressure  Vessel  Code.  Section  I.  Power  Boilers  indudrng  AppefM*ces. 

1996  Edition  ^.^„„  .^ 

ANSI/ASME  Boitef  and  Pressure  Vessel  Code.  S^^twn  IV.  HeMng  Botws  ndudbig  Noo- 

mandatory  Appendices  A.  B.  C.  D,  E,  F,  H.  I.  and  J.  and  the  Guide  to  Manulacturers  Data 

Report  Forms.  1996  Edrtion 
ANSI/ASME  Boiler  and  Pressure  Vessel  Code.  Section  VIII.  Pressure  Vessels.  Oivwons  1  and 

2  irx:luding  Nkximarxlatory  AppendKes.  1996  Edition. 
ANSI/ASME  B  165-1988  (including  Errata)  and  B  165a-l992  Addenda.  Pipe  Flanges  and 

Flanged  Fittings 

ANSI/ASME  B  31  8-1995,  Gas  Transmission  and  DttlnbutKxi  Pip»ig  Systems  

ANSI  Z88  2— 1992.  American  Nationai  Standard  tor  Raapiratory  Protection  „ ™... 

ANSI/ASME  SPPE-1-1994  and  SPPe-1d-l996.  ADDENDA.  Ouitfty  Aawrano*  and  Certifv- 

cation  ol  Safety  and  PoMution  Prevention  Equipment  Used  m  Ortshore  OH  and  Gas  Oper- 

API  RP  2A  Rocommendod  Practice  lor  Planmog,  Designing  and  Constnxaing  Fixed  Otishore 
Platlorms  WorKmg  Stress  Design.  Nineteenth  EditKjn,  August  1.  1991.  API  Slock  No   81 1- 

(XOOO 
API  RP  2D,  Recommended  Practice  lor  Operation  and  Maintenance  o(  Offshore  Cranes.  Third 

Edition.  June  1.  1996.  API  Stock  No  002003. 

API  RP  14B  Recommended  Practice  tor  Design.  Installation,  Repair  and  Operation  of  Sub- 
surface Safety  Valve  Systems,  Fourth  Edition.  Juty  1.  1994,  with  Errata  dated  June  1996. 
API  Stock  No.  G14B04 

API  RP  14C.  Recommended  Practice  lor  Analysis.  Design.  InstallatKxi  and  Testing  ot  Baste 
Surface  Safety  Systems  tor  Offshore  Production  Platforms.  Fourth  Edrtion.  September  i, 
1986.  API  Stock  No.  81 1-07180. 

API  RP  14E,  Recommended  Practice  for  Design  and  InstaHation  of  Offshore  Production  Ptet- 
lorm  Piping  Systems,  Fifth  Edrtion,  October  1.  1991.  API  Stock  No  G07186 

API  RP  14F.  Recommended  Practice  for  Design  and  Installation  of  ElectncaJ  Systems  for  Off- 
shore Production  Ptatforms.  Third  Edrtion.  September  1.  1991.  API  Stock  No.  G07190. 

API  RP  14G.  Recommended  Practice  for  Fire  Prevention  and  Control  on  Open  Type  Offshore 
Production  Platforms.  Third  Edrtion.  December  1.  1993.  API  Stock  No  G07194. 

API  RP  14H,  Recommended  Practice  lor  Installation.  Maintenance  and  Repair  o(  Surlace  Safe- 
ty VaNes  and  Underwater  Safety  Valves  Offshore.  Fourth  Edrtion.  July  1.  1994.  API  Stock 
No.  G14H04 

API  RP  500.  Recommended  Practice  for  Classification  ol  Locations  lor  Electncal  Installations  at 
Petroleum  Faalities.  First  Edrtion.  June  1.  1991.  API  Stock  No  G06006 

API  RP  2556,  Recommended  Practice  lor  Correcting  Gauge  Tables  for  Incrxistatioo,  Second 
Edition,  August  1993.  API  Stock  No  H25560 

API  Spec  Ql.  Speafication  for  Oualrty  Programs.  Third  Edition.  June  1990.  API  Slock  No.  811- 
00001a  __ 

API  Spec  6A.  Speafication  tor  Wellhead  and  Chnstmas  Tree  Equipment.  Seventeenth  Edition. 
Fetxuary  1.  1996.  API  Stock  No   G06A17 

API  Spec  6AV1.  Specification  lor  Verification  Test  of  Wellhead  Surface  Safety  Valves  and  Un- 
derwater Safety  Valves  lor  Offshore  Service.  First  Edrtion.  February  i.  1996.  API  Stock  No. 
G06AV1. 

API  Spec  6D.  Specification  lor  Pipeline  Valves  (Gate.  Plug,  Ball,  and  Check  Valves).  Twenty- 
first  Edrtion.  March  31,  1994,  API  Stock  No  G03200. 

API  Spec  14A.  Specification  lor  Subsurface  Safety  Valve  Equipment,  Ninth  Edition.  July  1. 
1994,  API  Slock  No  G14A09, 

API  Spec  14D,  Specification  lor  Wellhead  Surlace  Salety  Vah/es  and  Underwater  Safety 
Valves  lor  Offshore  Service,  Ninth  Edition,  June  1.  1994.  wrth  Enata  dated  August  1.  1994, 
API  Stock  No  G07183. 

API  Standard  2545.  Method  ol  Gaging  Petroleum  arxj  Petroleum  Products.  Octot)er  1965,  re- 
affinned  October  1992;  also  available  as  ANSI/ American  Society  of  Testing  Materials  (ASTM) 
D  1085-65.  API  Slock  No  H25450 

API  Standard  2551,  Standard  Method  lor  Measurement  and  Calibration  of  Horaonlal  Tanks. 
First  Edrtion.  1965.  reaffirmed  October  1992.  also  available  as  ANSI/ASTM  D  1410-65.  re- 
approved  1984.  API  Stock  No  H25510 

API  Standard  2552.  Measurement  and  Caltiration  ol  Spheres  and  Spheroids.  First  Edrtion. 
1966,  reaffirmed  October  1992,  also  available  as  ANSI/ASTM  D  1408-65.  reapproved  1984. 
API  Slock  No.  H25520. 
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API  Standard  2555.  Method  lor  Liquid  Cal'Dration  ol  Tanks.  Septemoer  1966    reaHirmec  Octo- 

t>er    1992.   also  available  as   ANSI  ASTM   D    1406-65.   reapproved   198^     AP~   S'ock    n»o. 

H25650 

MPMS,  Chapter  i.  Vocabulary.  Second  Edition,  juiy  1994.  APi  Stock  Mo  h0iOO2  

MPMS   Chapter  2.  Tank  Calibration.  Section  2A,  Measurement  and  Calibration  of  Uprigtrt  C^- 

hooncal  Tanks  by  the  Manual  Strapping  Method.  First  Edition,  Febnjary  i995.  API  Stock  No. 

H022A1 
MPMS,  Chapter  2.  Section  2B,  Calibration  ot  Upright  Cylindncal  Tanks  Using  the  Optical  Rel- 

erence  Line  Method,  First  Edition.  March  1989.  also  available  as  ANSi.ASTM  D4738~8a   API 

Stock  No   H30023 
MPMS,  Chapter  3,  Tank  Gauging,  Section  1A.  Standard  Practice  tof  "he  Manua^  Gauging  of 

Petroleum  and  Petroleum  Products.  First  Edition.  December  1994   APi  Stock  No  h03'Ai 
MPMS,  Chapter  3    Section   1B.  Standard  Practice  for  Level  Measu'enent  ol  bauic  Hyoro 

carbons  in  Stationary  Tanks  by  Automatic  Tank  Gauging.  First  Edrtion.  Apni  i992    AP!  Skx* 

No   H  30060 
MPMS.  Chapter  4.  Proving  Systems,  Section  1    Introduction    First  Edition.  July  i98S    'eatt-'-^ed 

October  1993.  API  Stock  No   H3008i 
MPMS.  Chapter  4,   Section  2,  Conventional  Pipe  Provers.  Pts'  Edition    Oaooe-   '986    ^e- 

atfirmed  October  1993.  API  Stock  No  H30082 
MPMS.  Chapter  4,  Section  3.  Small  Volume  Provers    First  edition    jjty  1988    'ea'ti'-mec  Octo- 
ber 1993.  API  Stock  No   H30083 
MPMS    Chapter  4.  Section  4    Tank  Provers.  First  Edrtion.  Oaober  1988.  reaffirmed  October 

^993    API  Stock  No   H30084 
MPMS.  Chapter  4,  Section  5.  Master-Meter  Provers    First  Edition.  October  1988.  reaffirmed 

October  1993   API  Stock  No   H30085 
MPMS.  Chapter  4,  Section  6,  Pulse  interpolation    First  Edition.  July  1988.  'ea^frmec  October 

1993.  API  Stock  No   H30086 
MPMS.  Chapter  4,  Section  7.  Field-Stanoard  Tes*  Measures    First  Edition    OCTOt>e'  *988    iPI 

Stock  No   H30087 
MPMS.  Chapter  5,  Metenng.  Section  1,  General  Considerations  tor  Measurement  ^\  Me'ers. 

Third  Edition,  September  1995,  API  Stock  No   H05013 
MPMS.  Chapter  5,  Section  2.  Measurement  of  Liquid  Hydrocartxms  &v  Dispiacem.en*  Meters, 

Second  Edition.  November  1987,  reaffirmed  October  1992.  API  Stock  No   h.3C'02 
MPMS.  Chapter  5,  Section  3.  Measurement  of  Liquid  Hydrocarbons  Dy  "urtjine  Meters   Third 

Edition.  September  1995   API  Stock  No   H06033 
MPMS.  Chapter  5.  Section  4.  Accessory  Equipmen*  tor  Liauid  Meters.  Third  Edition,  Septemtier 

1995.  with  Errata,  March  i996,  API  Stock  No  H05043 
MPMS,  Chapter  5.  Section  5,  Fidelity  and  Security  ol  Flow  Measurement  Pulseo-Data  Trans- 
mission Systems.  First  Edition,  June  1982,  reaffirmed  October  1992.  API  Stock  No.  H30105. 
MPMS.  Chapter  6,  Metenng  Assemblies   Section  i.  Lease  Automate  Custody  "transfer  (LACT) 

Systems.  Second  Edition.  May  1991,  AP'  Stock.  No    H30121 
MPMS.  Chapter  6,  Seaion  6,  Pipeline  Metenng  Svstems    Seconc  Edition    May    1991,  API 

Stock  No   H  30 126 
MPMS.  Chapter  6.  Section  7    Metering  Viscous  Hyorocartxjns    Second  Eaition    Mav  1991,  API 

Stock  No   H30127 
MPMS.  Chapter  7.  Temperature  Determination    Section  2.  Dynamic  Temperature  Determma- 

iion   Second  Edition.  March  1995,  AP:  Stock  No   H07022 
MPMS    Chapter   7,   Section  3.   Static  Temperature  Determination  Usmg   Portable  Electronic 

Thermometers.  First  Edition.  July  1985.  reaffirmed  March  1990.  APi  Stock  No   H30143. 
MPMS   Chapter  8.  Sampling.  Section  1,  Standard  Practice  tor  Manual  Sampling  ol  Petroteom 

and  Petroleum  .-Products.  Third  Edition,  Octobe'-  i995,  also  available  as  ANSI/ASTM  D  4057- 

58,  API  Stock  No    H30161 
MPMS.  Chapter  8.  Section  2.  Standard  Pradice  tor  Automatic  Sampimg  ol  Liauic  Petroleum 

and  Petroleum  Products.  Second  Edition,  October  1995:  also  available  as  ANSI/ASTM  D 

4177,  API  Stock  No   H30162 
MPMS,  Chapter  9,  Density  Determination,  Section  1.  Hydrometer  Test  Mefhoc  fo^  Density,  Rel- 
ative Density  (Specific  Gravityj.  or  APi  Gravity  ot  Crude  Petroleum  and  ^lOuic  Petroleum 

Products.  First  Edition.  June  1981.  reaffirmed  October  1992.  also  available  as  a\Si  aS"!'M  D 

1298.  API  Stock  No.  H30181 
MPMS,  Chapter  9.  Section  2.  Pressure  Hydrometer  "est  Method  to'  Densi'y  o'  Relative  Den- 

si-y,  first  Edition,  Apnl  1982.  reaffirmed  October  i992.  API  Stock  No  H3C182. 
MPMS.  Chapter  iO.  Sediment  and  Water.  Seaion  i.  Determination  of  Sediment  in  Crude  Oils 

and  Fuel  Oils  by  the  Eirtraction  Method.  First  Edition.  April  1981    reaffirmed  December  i993; 

also  available  as  ANSl.'ASTM  D  473.  API  Stock  No   H3020-' 
MPMS.  Chapter  10,  Section  2.  Determination  of  Water  m  Crude  On  by  Distiiiatior  Method,  First 

Edition.  Apnl  i98i.  reaffirmed  December  1993,  also  available  as  ANSIASTM  D  4006.  API 

Stock  No   H  30202 
MPMS,  Chapter  10.  Seaion  3.  Determination  of  Water  and  Sediment  m  Crude  Oh  Dy  the  Cen- 

•ntuge  Method  (Latxiratory  Procedure).  First  Edition,  Apnl  I98i.  reaffirmed  Decemoer  i993: 

aiso  available  as  ANSl.'ASTM  D  4007.  API  Stock  No  H30203 
MPMS.  Chapter  10,  Section  4,  Determination  of  Sediment  anc  Water  m  Crude  d'  Dv  f^e  Ze'^- 

•'■ituge  Method  (Field  Procedure),  Second  Edition.  May  1988.  also  available  as  ANSi  AS'M  " 

96.  API  Stock  No    H30204 
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MPMS  Chapter  n .  1 .  Volun>e  Cocrectioo  Factors.  VoJume  1 .  Tabte  5A— <3ar»«rataad  Cfude 
Ote  ar>d  JP-4  Correctioo  ol  Observed  API  Gravrty  to  API  Qravty  at  60*f .  arxJ  TabJe  6A— 
Gef>efataed  Crude  Oita  and  JP-4  Correctioo  ot  Observed  API  Gravity  to  API  Gravity  at  GCTf. 
First  Edition.  August  1980,  reaffirmed  October  1993.  also  available  as  ANSl/ASTM  D  1250, 
API  Stock  No   H27000 

MPMS  Chapter  112  1.  Compreaaibrtrty  Factors  lor  Hydrocartxxis  0-90*  API  Gravrfy  Range. 
First  Edition,  August  1984.  reaffirmed  May  1996.  API  StocK  No  H27300 

MPMS.  Chapter  112-2,  Compressibilrty  Factors  lor  Hydrocartxxis  0  360-0  637  ReteUva  Derv 
srty  (WF/eCF)  and  -  50-F  to  140°F  Metenng  Temperature  S«cond  EditKxi.  October  1986, 
reaffirmed  October  1992.  also  available  as  Gas  Processors  a^v-  ui-kxi  (GPA)  a<d»-  if  API 
Stock  No   H27307 

MPMS  Chapter  11.  Ptiysical  Properties  Data.  Adden<:^m  to  Section  2.2.  Cor<ixe^sMi',  Fac- 
tors tor  Hydroc«t>on».  Corralation  of  Vapor  Praasure  tor  Comrrwoal  Natural  uas  .  ^Quxn. 
Fir«  Edition.  D«»mber  1994;  also  avttlable  as  GPA  TP-15,  API  S»ocfc  No  h.  .'3W 

MPMS,  Chapter  112  3.  Water  Calibration  of  Volumrtrw  Provera.  First  Ed.?>f<'  ^■.-igu^-  ' ^»»4  re 
affirmed.  May  1996.  API  Stock  No  H?7Tin 

MPf4S,  Chapter  12,  Cateulation  o»  Pff  "^v.  Juantities.  Section  2.  Ca^i.iaiior.  m  Metroteum 
Ouantittes  Using  Dyrwmic  Meesufn--  ^  •  MtjtncxJs  and  Volumetnc  Correction  f-actofs.  inciuO- 
mgPans  1  and  2.  Sacorxl  Edit*  m,.  .996,  also  avMlaWe  as  ANSI/ API  MPMS  12  2-1981, 
API  Stock  No   H30302 

MPMS.  Chapter  14.  Natural  Gas  Flu«)'  M^.,,surement,  Section  3,  Concentnc  Square-Edged 
Onfice  Meters.  Part  1,  Genaral  Equ-c  <  -  i  .1  Uncertainty  Gmdelinea.  Third  Edmon  S«p»er-i- 
ber  1990;  also  available  as  ANSI/A^  ■  art  1,  199 1.  API  Stock  No  H30350 

MPMS  Chapter  14  Section  3.  Part  2.  Spealication  and  liula— tion  ReQu.r«r>ents  rh.ra  Edi- 
tion, February  1991,  also  avaiMMe  as  ANSl/APi  2S30.  Part  2.  1991.  AP.  s-wx  so  H30351 

MPMS.  Chapter  14,  Section  3,  Part  3.  Natural  Gas  Applications.  "^KLi  i:cirt«:)n  Auc;u«;^  i992. 
also  available  as  ANSI/API  2530,  Part  3,  API  Slock  No  H30353 

MPMS.  Chapter  14,  Section  5.  Catoulation  of  Groas  Heating  Vak>e  nwa-v*"  «.psitv  anc  Cor^ 
presa<)lity  Factor  tor  Natural  ".v,  M.«'ures  From  Compositior^i  Araiw-;  »e^-%e<C.  '996, 
also  avalMlla  aa  ANSVAPt  MPM  •   t98l.  order  Irom  Gas  '  •  « *">vxs  a.s«x;ia!K:x    6526 

East  60th  Street.  Tulsa,  OWah*.     I         -^ 

MPMS,  Chapter  14.  Section  6,  c  .  s  Density  Measurement.  Sectxt;  t  Jition  Apnl  1991. 
API  Stock  No   K30346 

MPMS,  Chapter  14.  Section  8.  Liquefied  Petroleum  Gas  Measurement  First  EditK>'  •^  »txuarv 
1983,  reaffirmed  May  1996.  API  Stock  r<*o  H30348. 

MPMS.  Chapter  20,  Section  1.  AMocation  Measurement.  First  EdUton.  Septemoer  '.993.  API 
Stock  No   H30701 

MPMS,  Chapter  21.  Sectwn  1.  Electronic  Gas  Measurerrwit.  First  Edfior  '".^orernbef  1993. 
API  Stock  No  H30730 

ASTM  Standard  C35-93.  Standard  SpaoHcation  lor  Cone ^,  ,'^g.r»- .    KUKiirx,  v-f<-,arKia 

tory  Appendu 

ASTM  Standard  C94-96.  Starxlard  Specification  tor  Ready-**.-         '-  n-,.  

ASTM  Standanj  Cl50-^96a.  Standard  Specification  tor  Portlan.-    r--  -•  ^. —■■ 

ASTM  Standard  C330-^9.  Standard  Speofication  lor  LightwH.gr  ■    Aggr^ja-ps  'fv    ,:•  x^ijrai 

CorKrete 

ASTM  Standard  C596-94.  Standard  Specification  tor  Blended  Hydraulic  Cemania  

Dl  1-96.  Structural  Welding  Code--Sleel.  I99f.    ..i,^?,f^  Commentary  

DI.4-79.  Structure  Welding  Code— Ramforong     .-       <^9  

NACE  Standard  MB-01-75-^96.  Sulfide  Stress  Cracking  Resistant  M«taiir   Ma'p'>aK  'cv  Oil 

Field  Equipment.  January  1996 
NACE  Standard  RP  0176-94.  Standard  Recommended  Pracaoe.  Corrosion  Control  ol  Steel 

Fixed  Otishore  Ptattorma  Assoaated  wMti  Patrolaum  Production. 
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250  181  Definitions. 

250.182  Liquid  hydrocarbon  measurement 

250. 1S3  C>as  measurement. 
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Subpart  L— Oil  and  Gas  Production 
MeasurerT>ent,  Surface  Commingling, 
and  Security 

§250  180    Oueation  irxlex  Table. 

The  table  in  this  section  lists 
questions  concerning  Oi!  and  Cias 
F'rodiution  Measurement.  Surface 
Conruninglin^.  and  ,StK-unty. 

CFR  citation 


1.  What  are  the  raquira«t>ants  tor  maasuring  hquKl  hydrocarbona?  ._ 

2  What  are  the  requrerrients  tor  Iquid  hydrocartxjn  royaKy  meters? 

3  What  1  •    • '    "  1.  "»ments  tor  run  tickets'?  

4.  What  a.K  _' e    e..;ui(ement8  tor  kquid  hydrocartxm  royattv  ^♦"er  L>rovinys^ — 

5.  What  are  tt>e  requirements  tor  cahbratng  a  master  n>i'«r    ,-,.«-  ^r  -oa/f,  -nwief  pfovings"     — 
8.  What  are  the  requirements  lor  r-alitiratinq  '^f*rhanicai  <iivi.ii  t'  ''er-  ;xov8r5  an<J  tann  ofovers? 
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7  What  correctiop  factors  must  1  use  when  proving  meters  with  a  mechanical  displacement  prove'   tank  prover,  or  master 
meter'' 

8  What  are  the  requirements  tor  establishing  and  app(yir>g  operating  meter  taaors  tor  liquifl  hydrocartx>ns''  

9  Under  what  circumstances  does  a  liquid  hydrocartx>n  royalty  meter  need  to  be  taken  out  o'  service,  a^c  w,a;  must  I  do? 

10  How  must  I  correct  gross  liquid  hydrocartx>n  volumes  to  standard  conditions?  

1 1  What  are  the  requirements  for  liquid  hydrocartxin  allocation  meters?  „„ 

12  What  are  the  requirements  for  royalty  and  inventory  tank  facilities  ?   

13  To  which  meters  do  MMS  requirements  for  gas  measurement  apply''  . , „ „ . 
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§250  181     Deflnitlona. 

Terms  not  defined  in  this  section  have 
the  meanings  given  in  the  applicable 
chapter  of  the  API  MPMS,  which  is 
incorporated  by  reference  in  30  CFR 
250  1   Terms  used  in  Subpart  L  have  the 
following  meaning: 

Allocation  meter — a  meter  used  to 
determine  the  portion  of  hydrocarbons 
attributable  to  one  or  more  platforms, 
leases,  units,  or  wells,  in  relation  to  the 
total  production  from  a  royalty  or 
allocation  measurement  point. 

API  MPMS — the  American  Petroleum 
Institute's  Manual  of  Petroleum 
Measurement  Standards,  chapters  1,  20, 
and  21- 

Bntish  Thermal  Unit  (Btuh-the 
amount  of  heat  needed  to  raise  the 
temperature  of  one  pound  of  water  from 
59.5  degrees  Fahrenheit  (59.5  °F)  to  60.5 
degrees  Fahrenheit  (60.5  °F)  at  standard 
pressure  base  (14  73  pounds  per  square 
inch  absolute  (psia)). 

Calibration — testing  (verifying)  and 
correcting,  if  necessary,  a  measunng 
device  to  industry  accepted, 
manufacturer's  recommended,  or 
regulatory  required  standard  of 
accuracy. 

Compositional  Analysis — separating 
mixtures  into  identifiable  components 
expressed  in  mole  percent. 

Gas  lost — gas  that  is  neither  sold  nor 
used  on  the  lease  or  unit  nor  used 
internally  by  the  producer. 

Gas  processing  plant — an  installation 
that  uses  any  process  designed  to 
remove  elements  or  compounds 
(hydrocarbon  and  non-hydrocarbon) 
from  gas,  including  absorption, 
adsorption,  or  refrigeration.  Processing 
does  not  include  treatment  operations, 
including  those  necessary  to  put  gas 
into  marketable  conditions  such  as 
natural  pressure  reduction,  mechanical 
separation,  heating,  cooling, 
dehydration,  desulphurization.  and 


compression  The  changing  of  pressures 
or  temperatures  in  a  reservoir  is  not 
processing. 

Gas  processing  plant  statement — a 
monthly  statement  showing  the  'olume 
and  quality  of  the  inlet  or  f^eld  gas 
stream  and  the  plant  products  recovered 
during  the  period,  volume  of  plant  fuel, 
flare  and  shrinkage,  and  the  alloc:ation 
of  these  volumes  to  the  sources  of  the 
inlet  stream. 

Gas  royalty  meter  malfunction — an 
error  in  any  component  of  the  gas 
measurement  system  which  exceeds 
contractual  tolerances. 

Gas  volume  statement — a  monthly 
statement  showing  gas  measurement 
data,  including  the  volume  (Mcfj  and 
quality  (Btu)  of  natural  gas  which 
flowed  through  a  meter 

Inventory  tank — a  tank  in  which 
liquid  hydrocarbons  are  storea  prior  to 
royalty  measurement.  The  measured 
volumes  are  used  in  the  allocation 
process. 

Liquid  hydrocarbons  (free  liquids) — 
hydrocarbons  which  exist  in  liquid  fom": 
at  standard  conditions  after  passing 
through  separating  facilities. 

Malfunction  factor — a  liquid 
hydrocarbon  royalty  meter  factor  that 
differs  from  the  previous  meter  factor  by 
an  amount  greater  than  0,0025. 

Natural  gas — a  highly  compressible, 
highly  expandable  mixture  of 
hydrocarbons  which  occurs  naturalls  m 
a  gaseous  form  and  passes  a  meter  m 
vapor  phase. 

Operating  meter — a  royalty  or 
allocation  meter  that  is  used  for  gas  or 
liquid  hydrocarbon  measurement  for 
any  period  during  a  calibration  cycle 

Pressure  base — the  pressure  at  which 
gas  volumes  and  quality  are  reported 
The  standard  pressure  base  is  14  "3 
psia. 

Prove — to  determine  (as  in  meter 
proving)  the  relationship  between  the 


volume  passing  through  a  meter  at  one 
set  of  conditions  and  the  indicated 
volume  at  those  same  conditions. 

Pipeline  (retrograde)  condensate — 
liquid  hydrocarbons  which  drop  out  of 
the  separated  gas  stream  at  any  pioint  in 
a  pipeline  dunng  transmission  to  shore. 

Royaltv  meter — a  meter  approved  for 
the  purpose  of  determining  the  volume 
of  gas,  oil.  or  other  components 
removed,  saved  or  sold  from  a  Federal 
lease. 

Royalty  tank — an  approved  tank  in 
which  liquid  hydiX)carbons  are 
measured  and  upon  which  royalty 
volumes  are  based. 

Run  ticket — the  invoice  for  liquid 
hydrocarbons  measured  at  a  royalty 
point 

Sayes  meter — a  meter  at  which 
custody  transfer  takes  place  (not 
necessarily  a  royalty  meter). 

Seat — a  device  or  approved  method 
used  to  prevent  tampering  with  royalty 
measurement  components. 

Standard  conditions — atmospheric 
pressure  of  14  73  pounds  per  square 
inch  absolute  (psia)  and  60"  F. 

Surface  commingling — the  surface 
mixing  of  production  from  two  or  more 
leases  or  units  prior  to  measurement  for 
royalty  purposes. 

Temperature  base — the  temperature  at 
which  gas  and  liquid  hydrocarbon 
volumes  and  quality  are  reported.  The 
standard  temperature  base  is  60*  F. 

You  or  your — the  lessee  or  the 
operator  or  other  lessees'  representative 
engagec  i.n  operations  in  the  Outer 
Continental  She!;   OCS). 

§  250. 1 82     Liquid  hydrocartwn 
measurement 

lai  What  are  the  requirements  for 
measuring  liquic  r  vdrocarbons?  Yo\i 
must: 

(1)  Submr  a  writter.  application  to, 
and  obtain  apf>ro\  ai  from,  the  Regional 
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Supervisor  before  commencing  liquid 
hydrocarbon  production  or  making 
changes  to  previously  approved 
measurement  procedures; 

(2)  Use  measurement  equipment  that 
will  acciu-ately  measure  the  liquid 
hydrocarbons  produced  from  a  lease  or 

unit: 

(3)  Use  procedures  and  correction 
factors  according  to  the  applicable 
chapters  of  the  API  MPMS  as 
incorporated  by  reference  in  30  CFR 
250.1,  when  obtaining  net  standard 
voluitie  and  associated  measurement 
parameters:  and 

(4)  When  requested  by  the  Regional 
Supervisor,  provide  the  pipeline 
(retrograde)  condensate  volumes  as 
allocated  to  the  individual  leases  or 
units. 

(b)  What  are  the  requirements  for 
liquid  hydrocarbon  royalty  meters?  You 
must: 

(1)  Ensure  that  the  royalty  meter 
facilities  include  the  following 
approved  components  (or  other  MMS- 
approved  components)  which  must  be 
compatible  with  their  connected 
systems; 

(i)  A  meter  equipped  with  a  nonieset 
totalizer. 

(ii)  A  calibrated  mechanical 
displacement  (pipe)  prover.  master 
meter,  or  tank  prover: 

(iii)  A  profKjrtionalto-flow  sampling 
device  pulsed  by  the  meter  output; 

(iv)  A  temperature  measurement  or 
tsmperature  compensation  device;  and 

(v)  A  sediment  and  water  monitor 
with  a  probe  located  upstream  of  the 
divert  valve. 

(2)  Ensure  that  the  royalty  meter 
facilities  accomplish  the  following: 

(i)  Prevent  flow  reversal  through  the 
meter. 

(ii)  Protect  meters  subjected  to 
pressure  pulsations  or  surges; 

(iii)  Prevent  the  meter  from  being 
subjected  to  shock  pressures  greater 
than  the  maximum  working  pressure: 

and 
(iv)  Prevent  meter  bypassing. 

(3)  Maintain  royalty  meter  facilities  to 
ensure  the  following: 

(i)  Meters  ofwrate  within  the  gravity 
range  specified  by  the  manufacturer: 

(ii)  Meters  operate  within  the 
manufacturer's  specifications  for 
maximum  and  minimum  flow  rate  for 
linear  accuracy;  and 

(iii)  Meters  are  reproven  when 
changes  in  metering  conditions  affect 
the  meters'  performance  such  as 
changes  in  pressure,  temperature, 
density  (water  content),  viscosity, 
pressure,  and  flow  rate. 

(4)  Ensure  that  sampling  devices 
conform  to  the  following: 

(i)  The  samphng  point  is  in  the 
flowstream  immediately  upstream  or 


downstream  of  the  meter  or  divert  valve 
(in  accordance  with  the  API  MPMS  as 
incorporated  by  reference  in  30  CFR 
250.1); 

(ii)  The  sample  container  is  vapor- 
tight  and  includes  a  power  mixing 
device  to  allow  complete  mixing  of  the 
sample  before  removal  from  the 
container:  and 

(iii)  The  sample  probe  is  in  the  center 
half  of  the  pipe  diameter  in  a  vertical 
run  and  is  located  at  least  three  pipe 
diameters  downstream  of  any  pipe 
fitting  within  a  region  of  turbulent  flow. 
The  sample  probe  can  be  located  in  a 
horizontal  pipe  if  adequate  stream 
conditioning  such  as  power  mixers  or 
static  mixers  are  installed  upstream  of 
the  probe  according  to  the 
manufacturer's  instructions. 

(c)  What  are  the  requirements  for  run 
tickets?  \ou  must: 

(1)  For  royalty  meters,  ensure  that  the 
run  tickets  clearly  identify  all  observed 
data,  all  correction  factors  not  included 
in  the  meter  factor,  and  the  net  standard 
volume. 

(2)  For  royalty  tanks,  ensure  that  the 
run  tickets  clearly  identify  all  observed 
data,  all  applicable  correction  factors, 
on/off  seal  numbers,  and  the  net 
standard  volume. 

(3)  Pull  a  run  ticket  at  the  beginning 
of  the  month  and  immediately  after 
establishing  the  monthly  meter  factor  or 
a  malfunction  meter  factor. 

(4)  Send  all  run  tickets  for  royalty 
meters  and  tanks  to  the  Regional 
Supervisor  within  15  days  after  the  end 
of  the  month; 

(d)  What  are  the  requirements  for 
liquid  hydrocarbon  royalty  meter 
provings?  You  must: 

(1)  Permit  MMS  representatives  to 
witness  provings; 

(2)  Ensure  that  the  integrity  of  the 
prover  calibration  is  traceable  to  test 
measures  certified  by  the  National 
Institute  of  Standards  and  Technology; 

(3)  Prove  each  operating  royalty  meter 
to  determine  the  meter  factor  monthly, 
but  the  time  between  meter  factor 
determinations  must  not  exceed  42 
days; 

(4)  Obtain  approval  from  the  Regional 
Supervisor  before  proving  on  a  schedule 
other  than  monthly;  and 

(5)  Submit  copies  of  all  meter  proving 
reports  for  royalty  meters  to  the 
Regional  Supervisor  monthly  within  15 
days  after  the  end  of  the  month. 

(e)  What  are  the  requirements  for 
calibrating  a  master  meter  used  in 
royalty  meter  provings?  You  must: 

(1)  Calibrate  the  master  meter  to 
obtain  a  master  meter  factor  before  using 
it  to  determine  operating  meter  factors; 

(2)  Use  a  fluid  of  similar  gravity, 
viscosity,  temperature,  and  flow  rate  as 


the  liquid  hydrocarbons  that  flow 
through  the  operating  meter  to  calibrate 
the  master  meter: 

(3)  Calibrate  the  master  meter 
monthly,  but  the  time  between 
calibrations  must  not  exceed  42  days; 

(4)  Calibrate  the  master  meter  by 
recording  runs  until  the  results  of  two 
consecutive  runs  (if  a  tank  prover  is 
used)  or  five  out  of  six  consecutive  runs 
(if  a  mechanical-displacement  prover  is 
used)  produce  meter  factor  differences 
of  no  greater  than  0.0002  Lessees  must 
use  the  average  of  the  two  (or  the  five) 
runs  that  produced  a(  ceptable  results  to 
compute  the  master  meter  factor: 

(5)  Install  the  master  meter  upstream 
of  any  back-pressure  or  reverse  flow 
check  valves  associated  with  the 
operating  meter.  However,  the  master 
meter  may  be  installed  either  upslreani 
or  downstream  of  the  operating  meter; 
and 

(6)  Keep  a  copy  of  the  master  meter 
calibration  report  at  your  field  location 
for  2  years 

(fl  What  are  the  requirements  for 
calibrating  mechanical-displacement 
provers  and  tanic  provers'  You  must 

(1)  Calibrate  mec;hanical-displacement 
provers  and  tank  provers  at  least  once 
everv  5  years  a(  cording  to  the  ,^PI 
MPMS  as  incorporated  by  reference  in 
30  CFR  250.1:  and 

(2)  Submit  a  copy  of  each  calibration 
report  to  the  Regional  Supervisor  within 
15  days  after  the  calibration 

(g)  What  correction  factors  must  a  1 
use  when  proving  meters  with  a 
mechanical-displacement  prover.  tank 
prover.  or  master  meter'  Calculate  the 
following  correction  factors  using  the 
API  MPMS  as  referenced  in  30  CFR  250. 
Subpart  A 

(1)  The  change  in  prover  volume  due 
to  the  effect  of  temperature  on  steel 
(CIS); 

(2)  The  change  in  prover  volume  due 
to  the  effect  of  pressure  on  steel  (Cps); 

(3)  The  change  in  liquid  volume  due 
to  the  effect  of  temperature  on  a  liquid 
(Ctl);  and 

(4)  The  change  in  liquid  volume  due 
to  the  effect  of  pressure  on  a  liquid 
(Cpl). 

ih)  What  are  the  reqiurcnwnts  for 
establishing  and  applying  optrating 
meter  factors  for  liquid  hydrocarbons? 
(1)  If  you  use  a  mechanical- 
displacement  prover,  you  must  record 
proof  runs  until  five  out  of  six 
consecutive  runs  produce  a  difference 
between  individual  runs  of  no  greater 
than  .05  percent.  You  must  use  the 
average  of  the  five  accepted  runs  to 
compute  the  meter  factor 

(2)  If  you  use  a  master  meter,  you 
must  record  proof  runs  until  three 
consecutive  runs  produce  a  total  meter 
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factor  difference  of  no  greater  than 
0.0005  The  fiow  rate  through  the  meters 
during  the  proving  must  be  within  10 
percent  of  the  rate  at  which  the  line 
meter  will  operate  The  final  meter 
factor  IS  determined  by  averaging  the 
meter  factors  of  the  three  runs; 

(3)  If  you  use  a  tank  prover.  you  must 
record  proof  runs  until  two  consecutive 
runs  produce  a  meter  factor  difference 
of  no  greater  than  .0005,  The  final  meter 
factor  IS  determined  by  averaging  the 
meter  factors  of  the  two  runs:  and 

(4)  You  must  apply  operating  meter 
factors  forward  starting  with  the  date  of 
the  proving 

(i)  Under  what  circumstances  does  a 
liquid  hydrocarbon  royalty  meter  need 
to  he  taken  out  of  senice.  and  what 
must  1  do''  (1)  If  the  difference  between 
the  meter  factor  and  the  previous  factor 
exceeds  0.0025  it  is  a  malfunction 
factor,  and  you  must: 

(i)  Remove  the  meter  from  service  and 
inspect  it  for  damage  or  wear; 

(ii)  Adjust  or  repair  the  meter,  and 
reprove  it: 

(iii)  Apply  the  average  of  the 
malfunction  factor  and  the  previous 
factor  to  the  production  measured 
through  the  meter  between  the  date  of 
the  previous  factor  and  the  date  of  the 
malfunction  factor;  and 

(iv)  Indicate  that  a  meter  malfunction 
occurred  and  show  ail  appropriate 
remarks  regarding  subsequent  repairs  or 
adjustments  on  the  proving  report. 

(2)  If  a  meter  fails  to  register 
production,  you  must: 

(i)  Remove  the  meter  from  service, 
i-epair  and  reprove  it. 

(li)  Apply  the  previous  meter  factor  to 
the  production  run  between  the  date  of 
that  factor  and  the  date  of  the  failure; 
and 

(iii)  Estimate  and  report  unregistered 
production  on  the  run  ticket. 

(3)  If  the  results  of  a  royalty  meter 
proving  exceed  the  run  tolerance  criteria 
and  all  measures  excluding  the 
adjustment  or  repair  of  the  meter  cannot 
bring  results  within  tolerance,  you  must: 

(ij  Establish  a  factor  using  proving 
results  made  before  any  adjustment  or 
repair  of  the  meter;  and 

(ii)  Treat  the  established  factor  like  a 
malfunction  factor  (see  paragraph  (i)(l) 
of  this  section). 

(j)  How  must  I  correct  gross  liquid 
hydrocarbon  volumes  to  standard 
conditions?  To  correct  gross  liquid 
hydrocarbon  volumes  to  standard 
conditions,  you  must: 

(1)  Include  Cpl  factors  in  the  meter 
factor  calculation  or  list  and  apply  them 
on  the  appropriate  run  ticket. 

(2)  List  Ctl  factors  on  the  appropriate 
run  ticket  when  the  meter  is  not 
automatically  temperature 
compensated. 


(k)  What  are  the  requirements  for 
liquid  hydrocarbon  allocation  meters? 
For  liquid  hydrogen  allocation  meters 
you  must: 

(1)  Take  samples  continuously 
proportional  to  flow  or  daily  (use  the 
procedure  in  the  applicable  chapter  of 
the  API  MPMS  as  incorporated  by 
reference  in  30  CFR  250  1: 

(2)  For  turbine  meters,  take  the 
sample  proportional  to  the  flow  only; 

(3)  Prove  allocat;on  meters  monthly  if 
they  measure  50  or  more  barrels  per  day 
per  meter;  or 

(4)  Prove  allocation  meters  quarterly  if 
they  measure  less  than  50  barrels  per 
day  per  meter. 

(5}  Keep  a  copy  of  the  proving  reports 
at  the  field  location  for  2  years; 

(6)  Adjust  and  reprove  the  meter  if  the 
meter  factor  differs  from  the  previous 
meter  factor  by  more  than  2  percent  and 
less  than  7  percent; 

(7)  For  turbine  meters,  remove  from 
service,  inspect  and  reprove  the  meter  if 
the  factor  differs  from  the  previous 
meter  factor  by  more  than  2  percent  and 
less  than  7  percent: 

(8)  Repair  and  reprove,  or  replace  and 
prove  the  meter  if  the  meter  factor 
differs  from  the  previous  meter  factor  by 
7  percent  or  more;  and 

(9)  Permit  MMS  representatives  to 
witness  provings. 

(1)  What  are  the  requirements  for 
royalty  and  inventory  tank  facilities? 
You  must: 

(1)  Equip  each  royalty  and  inventory 
tank  with  a  vapor-tight  thief  hatch,  a 
vent-line  valve,  and  a  fill  line  designed 
to  minimize  free  fall  and  splashing; 

(2)  For  royalty  tanks,  submit  a 
complete  set  of  calibration  charts  (tank 
tables)  to  the  Regional  Supervisor  before 
using  the  tanks  for  royalty 
measurement; 

(3)  For  inventory  tanks,  retain  the 
calibration  charts  for  as  long  as  the 
tanks  are  m  use  and  submit  them  to  the 
Regional  Supervisor  upon  request;  and 

(4)  Obtain  the  volume  and  other 
measurement  parameters  bv  using 
correction  factors  and  procedures  in  the 
.\PI  MPMS  as  incorporated  by  reference 
in  30  CFR  250,1 

§  250. 1 83    Gas  measurement 

(a)  To  which  meters  do  MMS 
requirements  for  gas  measurement 
apply''  MMS  requirements  for  gas 
measurements  apply  to  all  OCS  gas 
royalty  and  allocation  meters. 

(b)  What  are  the  requirements  for 
measuring  gas?  You  must 

(1)  Submit  a  written  application  to 
and  obtain  approval  from  the  Regional 
Supervisor  before  commencmg  gas 
production  or  making  changes  to 
previously  approved  measurement 
procedures. 


(2)  Design,  install,  use.  maintain,  and 
test  measurement  equipment  to  ensure 
accurate  and  verifiable  measurement. 
You  must  follow  the  recommendations 
in  API  MPMS  as  incorporated  by 
reference  in  30  CFR  250.1. 

(3)  Ensure  that  the  measurement 
components  demonstrate  consistent 
levels  of  accuracy  throughout  the 
system. 

(4)  Equip  the  meter  with  a  chart  or 
electronic  data  recorder.  If  an  electronic 
data  recorder  is  used,  you  must  follow 
the  recommendations  in  API  MPMS  as 
referenced  in  30  CFR  250.1. 

(5)  Take  proportional-to-flow  or  spot 
samples  upstream  or  dov^mstream  of  the 
meter  at  least  once  every  6  months. 

(6)  When  requested  by  the  Regional 
Supervisor,  provide  available 
information  on  the  gas  quality. 

(7)  Ensure  that  standard  conditions 
for  reporting  gross  heating  value  Btu  are 
at  a  base  temperature  of  60'  F  and  at  a 
base  pressure  of  14.73  psia  and  reflect 
the  same  degree  of  water  saturation  as 
in  the  gas  volume. 

(8)  When  requested  by  the  Regional 
Supervisor,  submit  copies  of  gas  volume 
statements  for  each  requested  gas  meter. 
Show  whether  gas  volimaes  and  gross 
Btu  heating  values  are  repKJrted  at 
saturated  or  unsaturated  conditions;  and 

(9)  When  requested  by  the  Regional 
Supervisor,  provide  volume  and  quality 
statements  on  dispositions  other  than 
those  on  the  gas  volume  statement. 

(c)  What  are  the  requirements  for  gas 
meter  calibrations?  You  must: 

(1)  Cahbrate  mrters  monthly,  but  do 
not  exceed  42  days  between 
calibrations; 

(2)  Calibrate  each  meter  by  using  the 
manufacturer's  specifications; 

(3)  Conduct  calibrations  as  close  as 
possible  to  the  average  hourly  rate  of 
flow  since  the  last  calibration; 

(4)  Retain  calibration  reports  at  the 
field  location  for  2  years,  and  send  the 
reports  to  the  Regional  Supervisor  upon 
request:  and 

(5)  Permit  MMS  representatives  to 
vdtness  calibrations. 

(d)  What  must  I  do  if  a  gas  meter  is 
out  of  calibration  or  malfunctioning?  If 
a  gas  meter  is  out  of  calibration  or 
malfunctioning,  you  must: 

(1)  If  the  readings  are  greater  than  the 
contractual  tolerances,  adjust  the  meter 
to  function  properly  or  remove  it  from 
service  and  replace  it. 

(2)  Correct  the  volimies  to  the  last 
acceptable  calibration  as  follows: 

(i)  If  the  duration  of  the  error  can  be 
determined,  calculate  the  volume 
adjustment  for  that  period. 

(11 )  If  the  duration  of  the  error  cannot 
be  determined,  apply  the  volume 
adjustment  to  one-half  of  the  lime 


f  .-lit 


isi,r/Vol.  63.  No.  91 /Tuesday.  May  12 


<MH    Riiies  di 


Rt'^uiatu.ms 


elapsed  since  the  last  calibration  or  21 
days,  whichever  is  less. 

(e)  What  are  the  requirements  when 
natural  gas  from  a  Federal  lease  on  the 
OCS  is  transferred  to  a  gas  plant  before 
royalty  determination?  If  natural  gas 
from  a  Federal  lease  on  the  OCS  is 
transferred  to  a  gas  plant  before  royalty 
determination; 

(1)  You  must  provide  the  following  to 
the  Regional  Supervisor  upon  request: 

(i)  A  copy  of  tne  monthly  gas 
processing  plant  allocation  statement; 

and 

(ii)  Gross  heating  values  of  the  inlet 
and  residue  streams  when  not  reported 
on  the  gas  plant  statement. 

(2)  You  must  pwrmit  MMS  to  inspect 
the  measurement  and  sampling 
equipment  of  natural  gas  processing 
plants  that  process  Federal  production. 

(0  What  are  the  requirements  for 
measuring  gas  lost  or  used  on  a  lease? 
(1)  You  must  either  measure  or  estimate 
the  volume  of  gas  lost  or  used  on  a 
lease. 

(2)  If  you  measure  the  volume, 
document  the  measurement  equipment 
used  and  include  the  volume  measured. 

(3)  If  you  estimate  the  volume, 
document  the  estimating  method,  the 
data  used,  and  the  volumes  estimated. 

(4)  You  must  keep  the  documentation, 
including  the  volume  data,  easily 
obtainable  for  inspection  at  the  field 
location  for  at  least  2  years,  and  must 
retain  the  documentation  at  a  location  of 
your  choosing  for  at  least  7  years  after 
the  documentation  is  generated,  subject 
to  all  other  document  retention  and 
production  requirements  in  30  U.S.C. 
1713  and  30  CFR  part  212. 

(5)  Upon  the  request  of  the  Regional 
Supervisor,  you  must  provide  copies  of 
the  records. 


•■<  .">ij  •  H4     Surlace  iommmgiing. 

'       ,    ,  •       ntsforthe 
surface  commingling  of  production? 
You  must: 

(1)  Submit  a  written  application  to 
and  obtain  approval  from  the  Regional 
Supervisor  before  commencing  the 
commingling  of  production  or  making 
changes  to  previously  approved 
commingling  applications 

(2)  Upon  th"  '»";  ;t's'    >'"  •"::••  h>-i^;"!  al 
Supervisor,  les:>ft'b  ■.%tr^  lU'.-.cr  M,aU- 
lease  production  into  a  Federal 
commingling  system  must  provide 
volumetric  or  frartional  analysis  data  on 
the  State  leas^'  :  r  o  ;  '    >;    th-   i;v^h  the 
designated  sy^teui  uptiraiur 

WWhat  are  the  requirements  for  a 
periodic  well  test  used  for  allocation? 

You  must: 

(1)  Conduct  a  well  test  '       <> once 

every  2  months  unless  th»  Kev    na' 
Supervisor  approves  a  dif!'r>:  ' 
frequency; 

(2)  Follow  the  well  test  procedures  in 
30  CFR  part  250,  Subpart  K;  and 

(3)  Retain  the  wo!!  '"<'  data  at  the 
field  location  for         ■-!  -^ 

§  260  1  86     Site  ••cunTy 

(a)  What  are  the  requirements  for  sit" 
security?  You  must: 

(1)  Protect  Federal  production  against 
production  loss  or  theft; 

(2)  Post  a  sign  at  each  royalty  or 
inventory  tank  which  is  used  in  the 
royalty  determination  process.  The  sign 
must  contain  the  name  of  the  facility 
operator,  the  size  of  the  tank,  and  the 
tank  number; 

(3)  Not  bypass  MMS-approved  liquid 
hydrocarbon  royalty  meters  and  tanks; 
and 

(4)  Report  the  following  to  the 
Regional  Supervisor  as  soon  as  possible, 


but  no  later  thnn  the  nex*  business  dav 
after  disi  i)\f'r\ 

(DThef*  .,r::,:.n,!:u::;!:k;of 
product  io(. 

(ii)  TamptT.i.t  'ir-  m  {>ass::ifc;  arr, 

faci..]\    a;u: 

{<:.    F:).si;\.:!K  [i'o(iu.  !;on 
meH>u->nT!ei-:*s 

(bj  ^hat  (iri--  :.'it--  rft^ur-'-'infuts  lor 
using  seals'  \'ni  niust 

(1  :  Seal  the  foikiwing  i.onipont'nts  nf 
liquid  hvi'.rix  arbcm  rovaltv  rriPtHr 
installations  w  f^nsiir>'  'hat  tampeniiv; 
1  aisniit  iH  t.ar  '.v  nh.out  destroving  the 

. ,  Meter  I  unifjoneii;  i  unnw  t;oriS  from 
'-t)t-  b<is+'  of  tin-'  meter  up  to  ann 
::u,lud;!ik!  ttie  register 

Mil  Sampimg  systems  iiK.iudasg 
pai  ikiiik;  dev  .i  e    filtinjis.  sight  glass,  and 
:,.u!!!ainer  i.tl 

iio.i  Temj-HTaturv  and  gravity 
;  iiiiipensalion  de\  u.e  components, 

\]\ ,  All  valves  (in  lines  leaving  a 
royalty  or  .iiventorv  storage  tank.. 
;:u  hiding  liwd-out  line  valves,  drain- 
!;ne  valves  and  (.onnw:tiQn-lme  valves 
►  H'twe*'!!  rovaltv  anci  non-rovaltv  tanlts: 


V  ;  .Any  additional  components 
required  ti^  trie  Krgiunai  Supervisor. 

iJi  Seal  all  bypass  valves  of  gas 
ruvaltv  and  allcMiation  meters 

[A:  \umt>er  and  !ra<  k,  the  steals  and 
itH^y:  tne  rei  ords  at  the  field  Icxation  fi/r 


at  least  2  years   and 

(41  Make  the  rei  urd.s 
hir  MMS  uispei  'lo;, 

B«tLi»»Q  cooe  «i« 


seals  aval iatue 


Hti  H  4'i  am; 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Ht>s.Mrch. 
Education,  and  Extension  Service 

Announcement  of  Availability  of  Grant 
Funds  and  Request  for  Proposals 
(RFP)  for  the  Community  Food 
Projects  Competitive  Grants  Program 

REQUEST  FOR  PROPOSALS  (RFP): 
Community  Food  Pro)ects  Competitive 
Grants  Program. 

summary:  The  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
established  new  authority  for  a  program 
of  Federal  grants  to  support  the 
development  of  community  food 
projects  designed  to  meet  the  food  needs 
of  low-income  people;  increase  the  self- 
reliance  of  communities  in  providing  for 
their  own  food  needs;  and  promote 
comprehensive  responses  to  local  food, 
farm,  and  nutrition  issues. 

This  RFP  sets  oiit  the  objectives  for 
these  projects,  the  eligibility  criteria  for 
projects  and  applicants,  and  the 
application  procodures.  Proposals  are 
requested  for  projects  designed  to 
increase  food  security  in  a  community 
(termed  Community  Food  Projects). 
This  RFP  contains  the  entire  set  of 
instructions  needed  to  apply  for  a  Fiscal 
Year  (FY)  1998  Community  Food 
Projects  Competitive  Grants  Program 
(CFPCGP)  grant.  A  key  change  from  last 
year's  RFP  is  that  there  is  no  solicitation 
this  fiscal  year  for  training  and  technical 
assistance  proposals. 
DATE:  Applications  must  be  received  on 
or  before  lune  19.  1998.  (See  Part  IV— 
Submission  of  a  proposal  bolow  for 
information  on  where  and  when  to 
submit  an  application.)  Proposals 
received  after  June  19,  1998  will  be 
returned  without  review 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mark.  R.  Bailey.  Cooperative  State 
Research.  Education,  and  Extension 
Service.  U.S.  Department  of  Agriculture, 
STOP  2241.  1400  Independence 
Avenue,  S.W.,  Washington.  DC.  20250- 
2241;  telephone:  (202)  401-1898; 
Internet:  mbailey®reeusda.gov.,  or  Dr. 
Elizabeth  Tuckermanty,  Cooperative 
State  Research,  Education,  and 
Extension  Service.  U.S.  Department  of 
Agriculture,  STOP  2240.  1400 
Independence  Avenue.  S.W.. 
Washington.  DC.  20250-2240. 
telephone:  (202)  205-0241;  Internet: 
etuckermanty®reeusda.gov 
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Part  I — General  Information 

A.  Legislative  Authority 

Section  25  of  the  Food  Stamp  Act  of 
1977,  as  amended  by  Section  401(h)  of 
the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (Pub.  L  No 
104-127)  (7  U.S.C.  2034),  authorized  a 
new  program  of  Federal  grants  to 
support  the  development  of  community 
food  projects;  $16  million  is  authorized 
over  seven  years  (1996-2002).  For  FY 
1998,  approximately  $2.5  million  is 
available  ($2.5  million  has  been 
authorized  in  each  subsequent  year 
through  fiscal  year  2002).  These  grants 
are  intended  to  assist  eligible  private 
nonprofit  entities  that  need  a  one-time 
infusion  of  Federal  dollars  to  establish 
and  sustain  a  multi-purpose  community 
food  project. 

B.  Definitions 

For  the  purpose  of  awarding  grants 
under  this  program,  the  following 
definitions  are  applicable: 

(1)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research.  Education,  and  Extension 
Service  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

(2)  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Secretary. 

(3)  Authorized  organizational 
representative  means  the  president, 
director,  or  chief  executive  officer  of  the 
applicant  organization  or  the  official, 
designated  by  the  president  or  chief 


executive  officer  of  the  applicant 
organization,  who  has  the  authority  to 
commit  the  resources  of  the 
organization. 

(4)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(5)  Cash  conthhutions  means  the 
applicant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 

(6)  Community  Food  Project  is  a 
project  that  requires  a  one-time  infusion 
of  Federal  assistance  to  become  self- 
sustaining  and  is  designed  to  (i)  meet 
the  food  needs  of  low-income  people; 
(ii)  increase  the  self-reliance  of 
communities  in  providing  for  their  own 
food  needs;  and  (iii)  promote 
comprehensive  responses  to  local  food, 
fann.  and  nutrition  issues.  These 
activities  help  to  increase  food  security 

in  a  community 

(7)  Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

(8)  Grant  means  the  award  by  the 
Secretary  of  funds  to  a  private,  non- 
profit entity  to  assist  in  meeting  the 
costs  of  conducting,  for  the  benefit  of 
the  public,  an  identified  Community 
Food  Project  which  is  intended  and 
designed  to  accomplish  the  purpose  of 
the  CFPCGP  as  identified  in  these 
guidelines. 

(9)  Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(10)  Matchmg  means  that  portion  of 
project  costs  not  borne  by  the  Federal 
Government,  including  the  value  of 
third  party  in-kind  contributions. 

(W)  Review  experts  means  a  group  of 
experts  qualified  by  training  and 
experience  in  particular  fields  to  give 
expert  advice  on  the  merit  of  grant 
applications  in  such  fields,  and  who 
evaluate  eligible  proposals  submitted  to 
this  program  in  their  personal  and 
professional  area(s)  of  expertise. 

(12)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (2)  above. 

(13)  Private  non-profit  entity  means 
any  corporation,  trust,  association, 
cooperative  or  other  organization  which 
(i)  is  operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest; 
(ii)  is  not  organized  primarily  for  profit; 
and  (iii)  uses  its  net  proceeds  to 
maintain,  improve,  and/or  expand  its 
operations.  The  term  private  nonprofit 
organization  excludes  public  entities, 
including  State,  local,  and  Federally 
recognized  Indian  tribal  governments. 
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(14)  Protect  mean.s  the  particular 
activity  within  the  scope  of  the  program 
supported  bv  a  grant  award 

(15)  Project  director  means  the  single 
individual  designated  bv  the  grantee  in 
the  grant  application  and  approved  bv 
the  Secretary'  who  is  responsible  for  the 
direction  and  management  of  the 
project. 

(16)  Project  penrd  means  the  period, 
as  stated  in  the  award  document  and 
modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 

(17)  Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

(18)  Third  Party  in-kind  coninbutions 
means  non-cash  contributions  of 
property  or  services  provided  by  non- 
Federal  third  parties,  including  real 
property,  equipment,  supplies  and  other 
expendable  property,  directly 
benefitting  and  specifically  identifiable 
to  a  funded  project  or  program. 

C.  Eligibility 

Grantees  under  the  CFPCGP  are 
statutorily  limited  to  private,  nonprofit 
entities.  Because  proposals  for 
Community  Food  Projects  must  promote 
comprehensive  responses  to  local  food, 
farm,  and  nutrition  issues,  applicants 
are  encouraged  to  seek  and  create 
partnerships  among  public,  private 
nonprofit,  and  private  for-profit  entities. 
However,  no  more  than  one-third  of  an 
award  for  a  Community  Food  Project 
may  be  subawarded  to  a  for-profit 
organization  or  firm. 

To  be  eligible  for  a  Community  Food 
Project  grant,  a  pnvate  nonprofit 
applicant  must  meet  three  requirements: 

fl)  have  experience  in  the  area  of: 

(a)  community  food  work  that 
involves  the  provision  of  food  to  low- 
income  people  and  familiarity  with 
developing  new  markets  in  iow-income 
communities  to  enhance  their  access  to 
fresher,  more  nutritious  foods;  and/or 

(b)  job  training  and  business 
development  activities  for  food-related 
activities  m  low-income  communities  to 
increase  the  potential  for  long-term 
sustainability  in  the  food  securitv 
project  being  proposed; 

(2)  demonstrate  competencv  to 
implement  a  project,  provide  fiscal 
accountability  and  oversight,  collect 
data,  and  prepare  reports  and  other 
appropriate  documentation:  and 

(3)  demonstrate  a  commitment  and 
willingness  to  share  information  with 
researchers,  practitioners,  and  other 
interested  parties 

The  intent  of  the  CFPCGP  is  to 
encourage  and  support  community- 


based,  grass-roots  efforts  that  enhance 
food  security.  To  that  end,  applicants 
are  strongly  encouraged  to  link  with 
academic  and/or  other  appropriate 
professionals,  and  to  involve  other 
relevant  communitv-based  organizations 
and  local  government  entities,  as  they 
plan  for  and  then  develop  proposals  that 
serve  the  mutual  interests  that  support 
community  food  security  projects. 

Successful  applicants  must  provide 
matching  funds,  either  in  cash  and/or 
third  party  in-kind.  amounting  to  at 
least  50  percent  of  the  total  cost  of  the 
project  (i.e.,  an  amount  equal  to  or 
greater  than  the  amount  of  Federal 
funds  being  requested)  during  the  term 
of  the  grant  award  as  provided  by 
section  25(e)  of  the  Food  Stamp  Act  of 
1977.  The  Federal  share  of  the  project 
costs  can  be  no  more  than  50  percent  of 
the  total. 

Part  II — Program  Description 

A.  Purpose  and  Scope  of  the  Program 

Proposals  are  invited  for  competitive 
grant  awards  under  the  CFPCGP  for  FY 
1998.  This  program  is  administered  by 
the  Cooperati\e  State  Research, 
Education,  and  Extension  Service 
(CSREES)  of  the  U,S.  Department  of 
Agriculture  (USDA).  The  purpose  of  this 
program  is  to  support  the  development 
of  Community  Food  Projects  with  a  one- 
time infusion  of  Federal  dollars  to  make 
such  projects  self-sustaining. 
Community  Food  Projects  should  be 
designed  to:  (i)  meet  the  food  needs  of 
low-income  people;  (ii)  increase  the 
self-reliance  of  communities  in 
providing  for  their  own  food  needs;  and 
(iii)  promote  comprehensive  responses 
to  local  food,  farm,  and  nutrition  issues. 

Community  Food  Projects  are 

intended  to  take  a  comprehensive 
approach  to  developing  long-term 
solutions  to  an  identified  community 
food  need  that  help  to  ensure  food 
security  in  communities  by  linking  the 
food  production  and  processing  sectors 
to  community  development,  economic 
opportunity,  and  environmental 
enhancement  Comprehensive  solutions 
may  include  elements  such  as:  (ij 
improved  access  to  high  quality, 
affordable  food  among  low-income 
households;  (iij  expanded  economic 
opportunities  for  community  residents 
through  local  businesses  or  other 
economic  development,  improved 
emplovment  opportunities,  job  training, 
youth  apprenticeship,  school-to- work 
transition,  and  the  like,  and  (iii)  support 
for  local  food  systems,  from  urban 
gardening  to  local  farms  that  provide 
high  quality  fresh  foods,  ideally  with 
minima!  adverse  environmental  impact. 


Any  solution  proposed  must  tie  into 
community  food  needs. 

Project  goals  should  integrate 
multiple  objectives  into  their  design. 
Proposed  projects  should  seek  to 
address  impacts  beyond  a  specific  goal 
such  as  increasing  food  produced  or 
available  for  a  specific  group.  Goals  and 
objectives  should  integrate  economic, 
social,  and  environmental  impacts  such 
as  job  training,  employment 
opportunities,  small  business 
expansion,  neighborhood  revitalization, 
open  space  development,  transportation 
assistance  or  other  community 
enhancements. 

B.  Available  Funds  and  Award 
Limitations 

The  total  amount  of  funds  available  in 
FY  1998  for  support  of  this  program  is 
approximately  $2,500,000,  Applicants 
should  request  a  budget  commensurate 
with  the  project  proposed.  However, 
due  to  the  effort  required  to  properly 
evaluate  proposals,  USDA  strongly 
urges  that  the  Federal  funds  requested 
for  a  Community  Food  Project  not  be 
less  than  $10,000. 

The  spirit  of  the  authorizing 
legislation  is  that  no  one  grant  should 
command  a  significant  portion  of  the 
total  funds  available  and  that  many 
grants  be  awarded  each  year.  Therefore, 
USDA  has  concluded  that  no  single 
grant  shall  exceed  $100,000  in  any 
single  year  or  more  than  $250,000  over 
the  life  of  the  project. 

Applicants  may  request  one,  two.  or 
three  years  of  funding,  but  in  all  cases, 
the  grant  term  may  not  exceed  three 
years  for  any  one  project.  A  Community 
Food  Project  may  be  supported  by  only 
a  single  grant  under  this  program. 

Awards  will  be  made  based  on  the 
merit  of  the  proposed  project  with 
budgets  considered  only  after  the  merits 
of  the  project  have  been  determined, 
USDA  reserves  the  right  to  negotiate 
final  budgets  with  successful  applicants. 
It  is  intended  that  the  grantee  will 
perform  the  substantive  effort  on  the 
project.  No  more  than  one-third  of  the 
award,  as  determined  by  budget 
expenditures,  may  be  subawarded  to 
for-profit  organizations.  For  purposes  of 
obtaining  additional  knowledge  or 
expertise  that  is  not  currently  within  the 
applicant  organization,  funds  for  expert 
consultation  may  be  included  in  the  All 
Other  Direct  Costs  section  of  the 
proposed  budget. 

C.  Matching  Funds  Requirement 

Federal  funds  requested  must  be 
matched,  at  a  minimum,  on  a  doUar-for- 
doUar  basis.  The  Federal  share  of  the 
cost  of  establishing  or  carrying  out  a 
Community  Food  Project  that  receives 
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assistance  under  this  program,  may  not 
exceed  50  percent  of  the  cost  of  the 
project  during  the  term  of  the  grant. 
Grantees  may  provide  for  the  non- 
Federal  share  through  cash  and/or  third 
party  in-kind  contributions,  fairly 
evaluated,  including  facilities, 
equipment,  and  services  A  grantee  may 
provide  for  the  non-Federal  share  of  the 
funding  through  State  government,  local 
government,  or  private  sources. 
Examples  of  matching  funds  include 
direct  costs  such  as;  rent  for  office  space 
used  exclusively  for  the  funded  project; 
duplication  or  postage  costs,  and  staff 
time  from  an  entity  other  than  the 
applicant  for  job  training  or  nutrition 
education 

Pari  III — Preparation  of  a  1';  !ifH,s.il 

A  Program  Application  Materials 

Program  application  materials  will  be 
made  available  to  interested  entities 
upon  request  These  materials  include 
information  about  the  purpose  of  the 
program,  how  the  program  will  be 
conducted,  and  the  required  contents  of 
a  proposal,  as  well  as  the  forms  needed 
to  prepare  and  submit  grant  applications 
under  the  program.  To  obtain  program 
application  materials,  please  contact  the 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research.  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue.  S.W  .  Washington.  D.C.  20250- 
2245;  Telephone:  (202)  401-5048  When 
contacting  the  Proposal  Services  Unit, 
please  indicate  that  you  are  requesting 
application  materials  for  the 
Community  Food  Projects  Competitive 
Grants  Program. 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psbOreeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  1998 
Community  Food  Projects  Competitive 
Grants  Program.  The  materials  will  then 
be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

You  may  also  download  this  RFP  and 
the  application  forms  by  contacting  the 
agency  home  page  at  www.reeusda.gov. 
and  clicking  on  "Funding 
Opportunities."  that  brings  up  "All 
Funding  Opportunities."  and  then  click 
on  "Community  Food  Projects 
Program." 

B.  Content  of  a  Proposal 

(1)  General 

The  proposal  should  follow  these 
guidelines,  enabling  reviewers  to  more 
easily  evaluate  the  merits  of  each 


proposal  in  a  systematic,  consistent 
fashion: 

(a)  The  proposal  should  be  prepared 
on  only  one  side  of  the  page  using 
standard  size  (8Vi"  x  11")  white  paper, 
one  inch  margins,  typed  or  word 
processed  using  no  type  smaller  than  12 
point  font,  and  single  spaced.  Use  an 
easily  readable  font  face  (e.g..  Geneva. 
Helvetica.  CG  Times)  Once  accepted  for 
review,  your  proposal  will  be  read  by  at 
least  three  expert  reviewers  Thus  it  is 
to  your  advantage  to  ensure  that  your 
proposal  is  not  difficult  to  read. 

(b)  Each  page  of  the  proposal, 
including  the  Project  Summary,  budget 
pages,  required  forms,  and  appendices, 
should  be  numbered  sequentially  in  the 
top  right  comer 

(c)  The  proposal  should  be  stapled  in 
the  upper  left-hand  comer  Do  not  bind. 
An  original  and  9  copies  (10  total)  must 
be  submitted  in  one  package,  along  with 
20  copies  of  the  "Project  Summary"  as 

a  separate  attachment. 

(2)  Cover  Page 

Complete  Form  CSREES-661. 
Application  for  Funding,  in  its  entirety 
This  form  is  to  be  utilized  as  the  Cover 
Page.  In  Block  14..  note  the  total  amount 
of  Federal  dollars  being  requested. 

(a)  Blocks  7  .  13  .  18..  19  .  20..  and  21. 
have  been  completed  for  you. 

(b)  In  Block  8..  enter  "Community 
Food  Project".  Ignore  all  references  to  a 
program  number 

(c)  Note  that  providing  a  Social 
Security  Number  is  voluntary,  but  is  an 
integral  part  of  the  CSREES  information 
system  and  will  assist  in  the  processing 
of  the  proposal. 

(d)  The  original  copy  of  the 
Application  for  Funding  form  must 
contain  the  pen-and-ink  signatures  of 
the  project  directorls)  and  authorized 
orgar  izational  representative  for  the 
applicant  organization. 

le)  Note  that  by  signing  the 
Application  for  Funding  form,  the 
applicant  is  providing  the  required 
certifications  set  forth  in  7  CFR  Part 
3017.  as  amended,  regarding  Debarment 
and  Suspension  and  Drug-Free 
Workplace,  and  7  CFR  Part  3018. 
regarding  Lobbying.  The  three 
certification  forms  are  included  in  this 
application  package  for  informational 
purposes  only.  It  is  not  necessary  to  sign 
and  submit  the  forms  to  USDA  as  part 
of  the  proposal. 

(3)  Table  of  Contents 

For  ease  in  locating  information,  each 
proposal  must  contain  a  detailed  table 
of  contents  just  after  the  Cover  Page. 
The  Table  of  Contents  should  include 
page  numbers  for  each  component  of  the 
proposal.  Page  numbers,  shown  in  the 


top  n^ht  (  (irTie;    shiii.iii  bfv;i:T  with  the 
first  pagt'  ;)i  ;rie  [,'r(i|f*(!  suinniar). 

(4)  Project  Summary 

I  hf  proposal  must  contain  a  project 
summary  of  250  words  or  less  on  a 
separate  page.  The  summary  must  be 
self-contained  and  describe  the  overall 
goals  and  relevance  of  the  pro(e<;t.  The 
summan,'  should  also  contain  a  listing  of 
the  major  organizations  participating  in 
the  project.  The  Protect  Summary 
should  immediately  follow  the  Table  of 
Contents.  In  addition  to  the  summary. 
this  f)age  must  include  the  title  of  the 
project,  the  name  of  the  applu  ant 
organization,  the  authorized 
organizational  representative,  and  the 
project  director<s).  followed  by  the 
siunmary. 

(5)  Project  Narrative 

PLEASE  NOTE:  The  Project  Narrative 
shall  n(>'  -"vi  ►"":  !''  ri'ii^f*^  Thi^ 
maximuii;  ^-..is  :>♦•»'!:  ^'^^ahi.sneli  to 
ensure  fair  and  equitable  (  umpetition. 
Reviewers  are  instructed  that  they  need 
to  read  only  the  first  10  pages  of  the 
Project  Narrative  and  to  ignore 
information  on  additional  pages.  The 
Project  Narrative  must  repeat  and 
answer  each  of  the  following  eight 
questions  1(a)  through  (h)  below): 

(a)  What  is  the  community  and  the 
need(s)  to  be  served  by  the  proposed 
project?  This  part  of  the  narrative  lays 
the  foundation  as  to  the  significance  of 
the  proposed  project 

Succinctly  describe  critical  elements 
of  the  local  food  economy  or  food 
system,  demographics,  income,  and 
geographic  characteristics  of  the  area  to 
be  served  and  any  other  pertinent 
information,  such  as  the  community's 
assets  and  needs 

(b)  What  organizations  will  be 
involved  in  carrying  out  the  proposed 
project  and  which  segments  of  the  local 
food  economy  or  system  do  they  link? 
This  information  will  inform  the 
reviewers  on  the  extent  to  which  the 
community  is  involved. 

Include  a  description  of  the  relevant 
experience  of  the  organizations, 
including  the  applicant  organization, 
that  will  be  involved,  and  any  project 
history.  Letters  from  the  organizations 
involved  acknowledging  their  support 
and  contributions  must  be  provided  in 
an  appendix  to  the  proposal.  Letters 
specifying  the  type  and  amount  of 
support,  where  appropriate,  are  strongly 
encouraged,  for  this  provides  evidence 
of  community  involvement.  Proposals 
should  demonstrate  extensive 
community  linkages  and  coalitions. 

If  an  applicant  organization  has 
received  CFPCGP  support  in  the  past, 
information  on  the  results  from  that 
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prior  funding  is  required  as  an  appendix 
to  this  application.  This  information 
will  be  used  in  the  review  of  the 
proposal  and  is  limited  in  length  to  one 
page  per  award.  For  each  award,  list  the 
CFPCGP  award  numt>er  the  amount  and 
period  of  support,  the  title  of  the 
pro)e<Jt.  a  summary  of  the  results  of  the 
completed  work,  and  the  long-term 
effects  of  these  results,  and  any 
publications  resulting  from  the  CFPCGP 
award. 

(c)  What  are  the  goals  or  purposes  to 
be  achieved  bv  the  proposed  pro)ect^ 

List  these  goals  and  or  purposes  of  the 
project  and  a  justification  for  the  goals 
in  terms  of  the  needs  stated  above 

(d)  How  will  the  goals  be  achieved? 
Provide  a  systematic  descinption  of 

the  approach  b\  wfinh  the  goals  v\ill  be 
accomplished 

(e)  VVhat  are  the  maior  milestones  that 
will  indicate  progress  toward  achieving 
the  project  goals' 

Provide  a  time  line  or  description  for 
accomplishing  major  pro)et:t  objectives. 

(0  Tne  legislation  outlines  three  major 
objectives  of  the  CFPCGP;  (i)  meet  the 
food  needs  of  low-income  people;  (ii) 
increase  the  self-reliance  of 
communities  in  providing  for  their  own 
food  needs;  and  (iii)  promote 
comprehensive  responses  to  local  food, 
farm  and  nutrition  issues 

What  measures  will  be  used  to  as.sess 
project  progress  toward  each  of  these 
three  obiectives'  Hovs'  will  \ou  assess 
whether  or  to  what  degree  the  project 
achieves  these  outcomes? 

For  example,  an  applicant  may 
propose  to  develop  a  farmers  market  in 
a  low-income  urban  area,  .selling 
produce  grown  bv  farmers  m  the 
surrounding  area,  and  employing  staff 
from  both  the  urban  and  rural 
communities  The  goals  may  be  to 
increase  access  to  fresh  produce  by 
community  residents  {addresses 
objective  i).  increase  empioyment  and 
the  income  of  fanners  (addresses 
objective  ii),  and  reduce  the  extent  of 
poor  nutrition  among  low-income 
residents  (addresses  objective  iii). 
Possible  outcome  measures  are  the 
change  in  the  consumption  of  produce 
by  customers,  the  number  of  )obs 
created  by  the  market,  and  the  change 
in  income  experienced  b\  the  fanners 
supplying  the  market 

Community  Food  Project  proposals 
should  contain  a  strong  evaluation 
component.  Innovative  evaluation 
strategies  are  especially  encouraged. 
Evaluations  should  focus  on  the 
measurement  of  success  in  meeting  the 
major  objectives  of  the  CFPCGP. 

Through  the  CFPCGP,  USDA  also 
hopes  to  learn  more  about  what  happens 
to  make  such  projects  succeed,  partially 


su(,Leed.  or  fail.  Therefore.  prop>osals  are 
encouraged  that  include  both  process 
evaluations  (developing  and  monitoring 
indicators  of  progress  towards  the 
ohiectives)  and  outcome  evaluations  (to 
determine  whether  the  objectives  were 
met).  Applicants  should  seek  the  help  of 
experts  in  evaluation  design  and 
implementation  as  appropriate 

Ig)  How  does  the  proposed  project 
address  each  of  the  foUowmg  issues  (i) 
development  of  innovative  linkages  and 
coalitions  between  two  or  more  sectors 
of  the  food  system,  (ii)  support  for 
entrepreneurial  and  job-training 
projects;  and  (iii)  encouragement  of  both 
short-term  and  long-term  planning 
activities  that  encompass  many  agencies 
and  organizations  vMth  different  food 
security  interests  and  missions  in  order 
to  promote  multi-system,  interagency 
approaches' 

Provide  a  description  of  how  each  of 
these  issues,  as  appropriate,  will  be 
addressed.  Entrepreneurial  projects 
should  provide  evidence  (e.g.,  in  the 
form  of  a  market  analysis  or  the  outline 
of  a  business  planj  to  demonstrate  that 
it  is  likely  to  become  self-sustaining  and 
provide  employees  with  important  job 
skills 

(hi  What  are  the  plans  for  achieving 
self-sustainability' 

Describe  why  a  one-time  infusion  of 
Federal  funds  will  be  sufficient  for  the 
proposed  Community  Food  Project  to 
advance  local  capacity-building  and 
deliver  sustainability. 

(6)  Supplementary  Considerations 

In  drafting  the  project  narrative, 
applicants  should  keep  in  mind  the 
intent  of  the  program.  Proposed  projects 
should  seek  solutions  rather  than  be 
focused  on  short-term  food  relief.  They 
should  seek  comprehensive  solutions  to 
problems  across  all  levels  of  the  food 
system  from  producer  to  consumer.  This 
point  is  emphasized  because  many 
proposals  subm.itted  previously  were 
primarily  for  expanding  applicant 
efforts  in  food  relief  and  assistance,  or 
for  connecting  established  or  partially 
established  programs  (such  as 
community  gardens  and  farmers' 
marketsl  with  little  evidence  of  strategic 
planning  and  participation  by 
stakeholders  in  the  proposed  project 
design  Proposals  must  emphasize  a 
food  system  and/or  food  security 
approach  (i  e.,  an  applicant  must 
describe  the  large  food-related  picture  in 
the  community  and  the  place  of  the 
proposed  project  within  it)  They  must 
also  show  evidence  of  information 
sharing,  coalition  building,  and 
substantial  community  linkages 

Applicants  should  be  aware  of  several 
USDA  policy  themes  and  initiatives  that 


have  the  potential  to  strengthen  the 
impact  and  success  of  some  community 
food  projects.  These  include  food 
recovery  and  gleaning  efforts; 
cormecting  the  low-income  urban 
consumer  with  the  rural  food  producer, 
aiding  citizens  in  leaving  public 
assistance  and  achieving  self- 
sufficiency;  and  utilizing  micro 
enterprise  and/ or  development  projects 
related  to  community  food  needs. 
Relevant  ongoing  USDA  and  other 
Federal  initiatives  include  farmers' 
markets;  CSREES  prognuns  and 
activities  under  the  Fund  for  Rural 
America;  U.S.  Department  of  Housing 
and  Urban  Development  designated 
Empowerment  Zones.  Enterprise 
Communities,  and  Champion 
Communities;  and  the  AmeriCorps 
National  Service  Program  (a  potential 
source  of  staff  support  for  Community 
Food  Projects). 

Applicants  should  also  recognize  the 
role  played  by  food  and  nutrition 
assistance  programs  administered  by 
USDA  and  may  want  to  discuss  in  their 
proposals  the  utilization  of  these 
programs  by  the  community  and  the 
connection  to  the  proposed  Community 
Food  Project.  These  programs  include: 
the  Food  Stamp  Program:  child 
nutrition  programs  such  as  the  School 
Lunch,  School  Breakfast,  Women, 
hifants,  and  Children  (WIC) 
Supplemental  Nutrition.  Child  and 
Adult  Care  Food,  and  Summer  Food 
Service  Programs;  and  commodity 
distribution  programs. 

Applicants  also  should  be  cognizant 
of  resources  available  from  other 
Federal  programs  with  similar  or  related 
goals,  such  as  the  Community  Food  and 
Nutrition  Program  (CFNP)  and  Job 
Opportunities  for  Low-Income 
Individuals  (JOLI)  program 
administered  by  the  Office  of 
Community  Services  within  the  U.S. 
£)epartment  of  Health  and  Human 
Services. 

The  community,  not  the  individual 
per  se,  is  the  unit  of  analysis  and 
medium  for  action.  Many  solutions  to 
food  access  problems  may  come  from 
beyond  a  community's  own  boundaries, 
since  most  food  also  comes  from 
outside.  In  that  context,  wherever 
possible,  Community  Food  Projects 
should  support  food  systems  based  on 
strategies  that  improve  the  availabihty 
of  high-quality  locally  or  regionally 
produced  foods  to  low-income  people. 

Community  Food  Projects  are 
intended  to  bring  together  stakeholders 
from  the  distinct  parts  of  the  food 
system.  Solutions  to  hunger  and  access 
to  food  should  reflect  a  process  that 
involves  partnership  building  among 
the  public,  private  nonprofit,  and 
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private  for-profit  sectors.  Together,  these 
parties  can  address  issues  such  as:  the 
capacity  of  the  community  to  produce 
food  and  support  local  growers;  the 
need  for.  and  location  of.  grocery  stores 
that  market  affordable,  high  quality 
food;  transportation  constraints; 
economic  opportunities  for  residents  to 
increase  income,  thereby  increasing 
access  to  high  quality  nutritious  food; 
community  development  issues;  the 
environment;  and  so  on. 

Community  Food  Projects  should  not 
be  designed  to  merely  support 
individual  food  pantries,  fanners' 
markets,  community  gardens  or  other 
established  projects.  Rather,  proposed 
Community  Food  Projects  should  build 
on  these  experiences  and  encourage 
innovative  long-term  efforts.  A  project 
should  be  designed  to  endure  and 
outlive  the  one-time  infusion  of 
government  and  other  matching  funds. 
Community  Food  Projects  should  be 
intended  to  become  self-supporting  (or 
have  a  sustainable  funding  source)  and 
expand  or  prove  to  be  a  replicable 
model. 

The  primary  objectives  of  the  CFPCGP 
are  to  increase  the  food  self-reliance  of 
communities;  promote  comprehensive 
responses  to  local  food,  farm  and 
nutrition  issues;  develop  innovative 
linkages  between  the  public,  for-profit, 
and  nonprofit  food  sectors;  and 
encourage  long-term  planning  activities 
and  multi-system  inter-agency 
approaches.  The  following  are  some 
examples  of  these  objectives  in  practice: 

•  Developing  a  working  link  between 
a  food  bank  and  area  fanners  to  market 
fresh  produce  to  a  community  through 
community-supported  agriculture. 
Community  members  provide  the 
financial  support  while  the  project 
develops  links  to  institutions  such  as 
restaurants,  food  pantries,  schools,  and 
other  institutions.  The  process  increases 
community  awareness  and  commitment 
to  local  agriculture,  while  providing 
farmers  a  local  market  for  their  goods, 
thereby  expanding  the  supply  of  and 
access  to  high-quality  food. 

•  Implementing  a  comprehensive 
strategic  plan  for  a  lower-income 
neighborhood  to  increase  residents' 
access  to  high-quality,  affordable  food 
through  farmers"  markets,  community 
gardens,  supermarkets,  and  other  food 
programs.  Such  a  plan  should  include 
transportation  assistance,  business 
development,  and/or  neighborhood 
improvement.  As  with  other  sector 
planning,  the  community  participates  in 
identifying  its  food-related  priorities 
and  works  with  institutions  through  a 
collaborative  interagency  process  to 
meet  its  objectives. 


•  Developing  a  system  of  community 
farm  stands  sponsored  by  neighborhood 
organizations  and  managed  by  youth 
that  sell  locally  grown  produce  in  low- 
income  communities  The  project 
provides  skills  training  and/or  jobs  and 
aims  to  become  self-supporting  within  a 
reasonable  time.  It  increases 
participants'  understanding  of  the  food 
system,  including  food  production  and 
distribution,  expands  interest  in  good 
nutrition,  and  provides  entrepreneurial 
training  opportunities  for  young  people. 

•  A  local  food  policy  councilmay 
develop  and  implement  a  plan  that 
creates  several  new  food  ventures, 
including  a  new  supermarket  in  a  low- 
income  neighborhood.  The  council 
serves  as  the  planning  and  coordinating 
entity  that  brings  together  local  farmers, 
for-profit  food  operators  such  as 
restaurants,  processors,  and  retailers 
with  low-income  neighborhood 
development  organizations  and  job 
training  groups,  emergency  food 
providers,  city  hall,  and  other 
community  service  entities. 

•  Developing  a  comprehensive 
community  response  to  job  and  food 
needs  by  creating  job  opportunities  in 
food-related  activities  that  respond  to 
the  needs  of  local  businesses,  building 
technical  expertise  that  leads  to  well- 
paid  jobs.  It  will  be  necessary  to  bring 
together  resources  that  facilitate  the 
development  of  work  skills,  work  ethics, 
education  completion  and  that  respond 
to  community  food  and  nutrition  needs. 

(7)  Key  Personnel 

Identify  the  key  personnel  to  be 
involved  in  the  project,  including  the 
project  director,  if  known.  (An 
organizational  chart  may  be  included  if 
available.)  What  is  their  relevant 
experience?  Include  resumes  or  vitae 
that  provide  adequate  information  for 
proposal  reviewers  to  make  an  informed 
judgment  as  to  the  capabilities  and 
experience  of  the  key  personnel.  For 
new  positions  in  the  project  or  for 
positions  that  are  currently  unfilled,  a 
job  description  should  be  provided. 

(8)  Budget 

(a)  Budget  Form:  Prepare  the  budget 
form  in  accordance  with  instructions 
provided  with  the  form.  A  budget  form 
is  required  for  each  year  of  requested 
support.  In  addition,  a  cumulative 
budget  is  required  detailing  the 
requested  total  support  for  the  overall 
project  period.  (For  example,  for  a  three- 
year  project,  the  proposal  would  include 
four  budget  forms;  one  for  each  of  the 
three  years  of  the  project  and  one 
cumulative  budget  for  the  full  three 
years.)  The  budget  form  may  be 
reproduced  as  needed  by  applicants. 


Funds  may  be  requested  under  any  of 
the  categories  listed  on  the  form, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  allowable 
under  the  authorizing  legislation,  the 
applicable  Federal  cost  principles,  and 
these  program  guidelines,  and  can  be 
justified  as  necessary  for  the  successful 
conduct  of  the  proposed  project. 
Applicants  must  also  include  a  budget 
explanation  sheet  to  explain  and  justify 
their  budgets. 

We  judge  the  relative  merits  of  each 
proposal  without  initially  considering 
proposed  budgets.  Once  proposals  are 
ranked  based  on  the  evaluation  criteria, 
we  then  examine  budgets  closely.  Thus, 
applicants  should  attach  an  explanation 
for  all  budget  items  to  the  budget  form. 
Such  information  is  useful  to  the 
reviewers  and  CSREES  staff  in  making 
final  budget  recommendations  to  the 
Administrator. 

(b)  Matching  Funds 

(1)  Proposals  should  include  written 
verification  of  commitments  of 
matching  support  (including  both  cash 
and  in-kind  contributions)  from  third 
parties.  Written  verification  means: 

(i)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (a) 
the  name,  address,  and  telephone 
number  of  the  donor;  (b)  the  name  of  the 
applicant  organization;  (c)  the  title  of 
the  project  for  which  the  donation  is 
made;  (d)  the  dollar  amount  of  the  cash 
donation;  and  (e)  a  statement  that  (he 
donor  will  pay  the  cash  contribution 
during  the  grant  period;  and 

(ii)  For  any  third  party  in-kind 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (a) 
the  name,  address,  and  telephone 
number  of  the  donor;  (b)  the  name  of  the 
applicant  organization;  (c)  the  title  of 
the  project  for  which  the  donation  is 
made;  (d)  a  good  faith  estimate  of  the 
current  fair  market  value  of  the  third 
party  in-kind  contribution;  and  (e)  a 
statement  that  the  donor  will  make  the 
contribution  during  the  grant  period. 

(2)  The  sources  and  amount  of  all 
matching  support  from  outside  the 
applicant  institution  should  be 
summarized  on  a  separate  page  and 
placed  in  the  proposal  immediately 
following  the  budget  form.  All  pledge 
agreements  must  be  placed  in  the 
proposal  immediately  following  the 
summary  of  matching  support. 
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(3)  Applicants  should  refer  to  OMB 
Circulars  .\-110.  Uniform 
Administrative  Requirements  for  Grants 
and  Other  .Agreements  With  Institutions 
of  Higher  Education,  Hospitals  and 
Other  Non-profit  Organizations,  and  A- 
122.  Cost  Principles  for  Non-Profit 
Organiza'.ions,  for  further  guidance  and 
other  requirements  relating  to  matching 
and  allowable  costs. 

(9)  Current  and  Pending  Support 

All  proposals  must  list  any  other 
current  public  or  private  support 
(including  in-house  support)  to  which 
key  personnel  identified  in  the  proposal 
have  committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  anv  pending  proposals  that 
are  being  considered  bv,  or  that  will  be 
submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  for  this 
purpose  However,  a  proposal  that 
duplicates  or  overlaps  substantially 
with  a  proposal  already  reviewed  and 
funded  (or  that  will  be  funded)  by 
another  organization  or  agency  will  not 
be  funded  under  this  program.  The 
application  material  includes  Form 
CSREES-663.  Current  and  Pending 
Support,  which  is  suitable  for  listing 
current  and  pending  support.  Note  that 
the  project  being  proposed  should  be 
included  in  the  proposed  section  of  the 
form. 

(10)  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  Part  3407  (the 
Cooperative  State  Research,  Education, 
and  Extension  Service  regulations 
implementing  NEPA),  the 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  most 
cases,  based  on  previously  funded 
projects,  the  preparation  of 
environmental  data  is  not  usually 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
vdth  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore.  Form 
CSREES-1234,  NEPA  E.xclusions  Form, 
must  be  included  in  the  proposal 
indicating  whelhf  r  the  applicant  is  of 
the  opinion  that  the  project  falls  within 


a  categorical  exclusion  and  the  reasons 
therefor.  If  it  is  the  applicants  opinion 
that  the  proposed  protect  falls  within 
the  categorical  exclusions,  the  specific 
exclusion  must  be  identified.  Form 
CSREES-1234  and  supporting 
documentation  should  be  the  last  page 
of  the  proposal 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environmental 
.Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity. 
This  will  be  the  case  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinan.- 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have 
a  significant  environmental  effect. 
However,  this  rarely  occurs. 

Part  IV — Submission  of  a  Proposal 

A   What  to  Submit 

.\n  original  and  nine  copies  of  the 
complete  proposal  must  be  submitted. 
Each  copy  of  the  proposal  must  be 
stapled  in  the  upper  left-hand  comer. 
DO  NOT  BIND.  In  addition,  submit  20 
copies  of  the  proposal's  P*roject 
Summary.  All  copies  of  the  proposal 
and  Project  Summary  must  be  submitted 
in  one  package. 

B.  Where  and  When  to  Submit 

Proposals  must  be  received  by  June 
19,  1998.  Proposals  that  are  hand- 
delivered,  delivered  by  courier,  or  sent 
via  overnight  delivery  services  must  be 
sent  or  delivered  to:  Community  Food 
Projects  Competitive  Grants  Program  c/ 
0  Proposal  Serv  ices  Unit,  Office  of 
Extramural  Programs.  USDA/CSREES, 
Room  303,  Aerospace  Center  901  D 
Street.  SW,  Washington.  DC  20024, 
Telephone:  (202)  401-5048. 

Note:  Applicants  are  strongly  encouraged 
to  submit  their  completed  proposals  via 
overnight  mail  or  delivery  services  to  ensure 
timely  receipt  by  the  USDA. 

Proposals  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Community  Food  Projects 
Competitive  Grants  Program  c/o 
Proposal  Services  Unit,  Office  of 
Extramural  Programs,  USDA/CSREES. 
STOP  2245,  1400  Independence 
Avenue,  SW,  Washington.  DC  20250- 
2245,  Telephone:  (202)  401-5048 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  v\Titing  and  this 
acknowledgment  will  contain  an 
identifying  proposal  number.  Once  your 
proposal  has  been  assigned  an 
identification  number,  please  cite  that 
number  in  future  correspondence. 


Part  \ — Selection  Process  and 
Evaluation  Criteria 

A .  Selection  Process 

Proposals  must  be  received  on  or 
before  June  19, 1998.  Since  the  award 
process  must  be  completed  by 
September  30.  1998,  applicants  should 
submit  fully  developed  proposals  that 
meet  all  the  requirements  set  forth  in 
this  RFP  and  have  fully  developed 
budgets  as  well.  However,  USDA  does 
retain  the  right  to  conduct  discussions 
with  apphcants  to  resolve  technical 
and/or  budget  issues  as  it  deems 
necessary 

Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  it  meets  the 
basic  eligibility  requirements  as  set  forth 
in  this  RFP.  Proposals  not  meeting  the 
requirements  as  set  forth  in  this  RFP 
will  be  returned  v^thout  review. 
Second,  each  proposal  that  meets  the 
eligibility  requirements  will  be 
evaluated  and  judged  on  its  merits  by 
expert  reviewers. 

A  number  of  individual  experts  will 
review  and  evaluate  each  proposal  that 
is  accepted  for  review  basing  their 
evaluation  on  the  stated  criteria.  The 
reviewers  will  be  selected  from  among 
those  recognized  as  uniquely  quaUfied 
by  training  and  experience  in  their 
respective  fields  to  render  expert  advice 
on  the  merit  of  proposals  being 
reviewed.  These  reviewers  will  be 
drawn  from  a  number  of  areas,  among 
them  government,  universities,  and 
other  pertinent  entities  involved 
primarily  in  community  food  security 
organizations  or  activities.  The  views  of 
the  individual  reviewers  will  be  used  by 
CSREES  to  determine  which  proposals 
will  be  recommended  to  the 
Administrator  for  funding. 

Proposals  will  be  ranked  relative  to  all 
those  received,  and  ranking  will  be 
based  on  how  w6ll  the  applicant 
answered  the  eight  questions  in  the 
Project  Narrative,  the  potential  for 
achieving  project  goals  and  objectives, 
the  extent  to  which  appropriate 
community  organizations  are  involved, 
and  whether,  in  the  judgment  of  the 
reviewers,  the  project  will  become  self- 
sustaining.  Final  approval  for  those 
proposals  recommended  for  an  award 
will  be  made  by  the  agency 
Administrator  (or  designee). 

There  is  no  commitment  by  USDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards.  Care  will 
be  taken  to  avoid  actual,  potential,  and/ 
or  the  appearance  of  conflicts  of  interest 
among  reviewers.  Evaluations  will  be 
confidential  to  USDA  staff  members, 
expert  reviewers,  and  the  project 
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directoris).  to  the  extent  permitted  by 
law. 

B.  Evaluation  Criteria 

The  evaluation  of  proposals  will  be 
based  on  the  following  criteria, 
weighted  relative  to  each  other  as  noted 
in  the  parentheses  following  each 
criteria  discussion. 

( 1 )  The  degree  to  which  the  propoaed 
project  addresses  the  three  statutory 
objectives  of  the  CFPCGP.  namely  i) 
meet  the  food  needs  of  low  income 
people:  ii)  increase  the  self-reliance  of 
communities  in  providing  for  their  own 
food  needs:  and  iii)  promote 
comprehensive  respontes  to  local  food, 
farm,  and  nutrition  issues  (25); 

(2)  The  food  security  problem(s)  being 
discussed,  including  an  informative 
description  of  the  community,  its 
characteristics,  assets,  and  needs  (15): 

(3)  The  goals  and  purposes  of  the 
project  and  how  these  goals  will  be 
achieved.  The  Secretary,  in  accordance 
with  the  legislation  authorizing  this 
program,  will  give  preference  to 
proposed  projects  that  include  one  or 
more  of  the  following  goals,  which  will 
be  given  equal  weight;  (i]  developing 
linkages  between  two  or  more  sectors  of 
the  food  system;  (ii)  supporting  the 
development  of  entrepreneurial 
activities  as  part  of  the  proposed  project; 
(iii)  developing  irmovative  linkages 
between  the  for-profit  and  nonproHt 
food  sectors;  and  (iv)  encouraging  long- 
term  planning  activities  and  multi- 
system, interagency  approaches  (25); 

(4)  A  discussion  of  the  organizations, 
including  the  applicant  entity,  to  be 
involved  in  the  proposed  project, 
highlighting  their  relevant  e.xperience 
and  extent  of  support.  The  extent  to 
which  an  applicant  private,  nonprofit 
organization  can  demonstrate  a  history 
of  commitment  to  and  direct 
involvement  in  food  security  projects  in 
low  income  communities  or  in 
communities  with  low  income  groups  is 
an  important  evaluation  element.  In 
addition,  the  ability  of  applicants  to 
meet  the  objectives  of  prior  CFPCGP 
grants  will  be  considered.  (See  PART 
in,B.,(5)(b),  Project  Narrative.)  The 
qualifications  of  staff  involved  with  the 

f>roposed  project  and/or  organizational 
eadership  should  reflect  the  expertise 
necessary  to  carry  out  the  proposed 
activities  or  similar  types  of  activities. 
Ex{)erience  in  and  connections  with  the 
community  will  be  considered  as 
important  as  academic  or  professional 
credentials  in  this  regard  (15); 

(5)  The  viability  of  plans  for  achieving 
self-sufficiency  with  a  one-time  infusion 
of  federal  funds  (15): 

(6)  The  strength  of  the  proposed 
project's  evaluation  component  (3):  and 


(7)  The  time  Une  for  accomplishing 
project  goals  and  objectives  (2). 

Part  VI — Sapplpmpntary  Information 

A.  Access  to  /lewe^  Information 
Copies  of  summary  reviews  will  be 

sent  to  all  applicant  project  directors 
automatically,  as  soon  as  possible  after 
the  review  process  has  been  completed 
The  identity  of  the  individual  expert 
reviewers  will  not  be  provided. 

B.  Grant  Awards 

(1)  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSREES  shall  make  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious 
under  the  procedures  set  forth  in  this 
request  for  propxMals.  The  date  specified 
by  the  Administrator  as  the  effective 
date  of  the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
supp>ort  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practical  so  that  project 
goals  may  be  attained  within  the  funded 
project  period,  All  funds  granted  by 
CSREES  under  this  request  for  proposals 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department  s  assistance 
regulations  (parts  3015,  3016,  and  3019 
of7CFR). 

(2)  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  part  if  such  information  haj>  not 
been  provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  the 
sponsoring  agency  as  part  of  the 
preaward  process. 

(3)  Grant  Award  Document  and  Notice 
of  Grant  Award 

The  grant  award  document  shall 
include  at  a  minimum  the  following: 

(a)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 


grant  under  the  terms  of  this  request  for 
proposals: 

(b)  Title  of  project: 

(c)  Name(s)  and  addres8(es)  of  project 
director<s)  chosen  to  direct  and  control 
approved  activities: 

(d)  Identifying  grant  number  assigned 
by  the  Department 

(e)  Proiett  period.  spe<:ifving  the 
amount  of  time  the  Department  intends 
to  support  the  protect  without  requiring 
re<;ompetition  for  funds, 

(fl  Total  amount  of  Departmental 
financ  lai  assistam  e  approved  by  the 
.*idmiriis!rator  during  the  protect  period; 

iX':  Leyai  authontviiesi  under  which 
t.hn  .i'.ari'  IS  awardeii, 

ih    Approved  budget  pian  for 
catetjonzing  aiio<,abie  proitx;t  funds  to 
an  i>;::-i:;sh  the  statwi  purpose  of  the 
grant  award,  and 

(i)  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  pur^)ose  of  a 
particular  grant 

The  notice  of  gran!  award   in  the  form 


of  a  letter,  will  U- 


)ared  and  will 


provide  pertinen!  .i.stnu  tiuns  or 
information  to  the  grantee  that  is  not 
included  in  the  grant  award  do<  ument 

CSREES  will  award  standard  grants  to 
carry  out  this  program   .\  standard  grant 
is  a  funding  mechanism  whereby 
CSREES  agrees  to  support  a  specified 
level  of  effort  for  a  predetermined  time 
period  without  additional  support  at  a 
future  date 

C.  Use  of  Funds;  Changes 

(1)  Delegation  of  Fiscal  Responsibility 

The  grantee  may  not  in  whole  or  in 
part  delegate  or  transfer  to  another 
panoD,  institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(2)  Reporting  Requirements 

The  grantee  must  prepare  an  annual 
report  that  details  all  significant 
activities  towards  achieving  the  goals 
and  objectives  of  the  project  The 
narrative  should  be  succinct  and  be  no 
longer  than  five  pages,  using  12-point. 
single-spaced  type.  A  budget  summary' 
should  be  attached  to  this  report   which 
will  provide  an  overview  of  all  monies 
spent  during  the  reporting  period 

(3)  Changes  in  Project  Flans 

(a)  The  permissible  changes  by  the 
grantee,  protect  directoHs).  or  other  key 
protect  personnel  m  the  approved 
pn)ie<  t  tyrant  shall  be  limited  to  changes 
in  rnethodulogv,  te<  hniques.  or  other 
aspet^ts  of  the  protect  to  expedite 
achievement  of  the  project's  approved 
woals  !f  the  jjrantee  and-'or  the  project 
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director(s)  are  uncertain  as  to  whether  a 
change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
CSREES  Authorized  Departmental 
Officer  (,\DOj  for  a  final  determination 

(b)  Changes  m  approved  goals  or 
obiectives  shall  be  requested  bv  the 
grantee  and  approved  m  writing  bv  the 
CSRF^ES  .MX)  pnor  to  effecting  such 
changes  In  no  event  shall  requests  for 
such  changes  be  approved  which  are 
outside  the  scope  of  the  or!v;inal 
approved  protect 

((  I  Changes  in  approved  protect 
leadership  or  the  replacement  or 
reassignment  of  other  key  protect 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
efTecting  such  changes 

(d)  Transfers  of  actual  perfonname  of 
the  substantive  programmatic  woric  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  b\  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effetnmg 
such  transfers 

(e)  Changes  in  Project  Penod:  The 
proie<:t  period  may  be  extended  bv 
CSREES  without  additional  financial 
support,  for  such  additional  period(sj  as 
the  ADC!)  determines  mav  be  necessar\ 
to  complete  or  fulfill  the  purposes  of  an 
approved  protect   Nevertheless,  the  total 
duration  of  any  grant,  including  an\ 
period(s)  of  extension,  may  not  exceed 

3  years  .^ny  extension  of  time  shall  be 
conditioned  upon  pnor  request  bv  the 
grantee  and  approval  m  writing  bv  the 
-MX),  unless  prescribed  otherwise  m  the 
terms  and  conditions  of  a  grant, 

(f)  Changes  m  .Approved  Budget 
Changes  m  an  approved  budget  must  he 
requested  by  the  grantee  and  approved 
in  writing  by  the  AIXD  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditures  of 
amounts  requiring  prior  appro\al  as  set 
forth  in  the  applicable  Federal  c;ost 
principles.  Depa.'lmentai  regulations,  or 
in  the  grant  award 

D.  Other  Federal  Statutes  and 
Regulations  That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 


grants  awarded  under  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  Part  7.  as  amended— USDA 
implementation  of  the  Freedom  of 
Information  .^ct 

7  CFB  Part  3.  as  amended— USDA 
implementation  of  OMB  Circular  No.  A- 
1  29  regarding  debt  collection 

"  CFR  Part  15.  subpan  A—USDA 
implementation  of  Title  V'l  of  the  Qvil 
Rights  .Act  of  1964,  as  amended. 

7  CFR  Part  J015.  as  amended— USDA 
Uniform  Federal  .Assistance 
Regulations,  implementing  OMB 
directives  (i.e..  Circular  N'os.  A-21  and 
A-122)  and  incorporating  provisions  of 
31  U.S  C  6301-6308  (formerly  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Pub.  L.  95-224), 
as  well  as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance 

7  CFR  Pari  3016.  as  amended— 
Uniform  .Administrative  Reqmrements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments. 

7CF/?Part  JO;  7— I'SDA 
implementation  of  (kivemmentwide 
Debarment  and  Suspension 
(Nonprocurementj  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

."  CFR  Part  J0;«— L'SDA 
implementation  of  Restrictions  on 
Lobbying,  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contraas,  grants, 
cooperative  agreements,  and  loans 

7  CFR  Part  3019.  as  amended— USDA 
implementation  of  OMB  Circular  A- 
1 10,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
.Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations 

7  CFR  Part  3052  (62  Federal  Register 
45947) — USDA  implementation  of  OMB 
Circular  No,  A-133,  .Audits  of  States, 
Local  Governments,  and  Non-profit 
Organizations 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Pohcy  Act  of  1969,  as 
amended. 

29  use  794  {section  504, 
Rehabilitation  Act  of  1973)  and  7  CFR 
Part  158  (USDA  implementation  of 


statute) — prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act. 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
Agency  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Such  a 
proposal  will  be  released  only  virith  the 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  the  final 
action  thereon. 

F.  Evaluation  ofPrograw 

Section  25(h)  of  the  Food  Stamp  Act 
of  1977,  as  amended,  requires  USDA  to 
provide  for  an  evaluation  of  the  success 
of  community  food  projects  supported 
under  this  authority.  All  grantees  shall 
be  expected  to  assist  USDA  by 
providing  relevant  information  on  their 
respective  projects.  Applicants  need  to 
plan  for  their  own  internal  self- 
assessments  and  evaluations  to  measure 
the  effectiveness  of  each  project. 

E)one  at  Washington,  D.  C  this  6th  day  of 

Mrf\  la^R 

Gotten  Hefferan, 

Acting  AdministTXJtor.  Cooperative  State 
Research.  Education,  and  Extension  Service. 
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DEPAR  TMENT  OF  HOUSING  AND 

URBAN  DEVFIOPMFNT 

24  OR  i^art  3280 
[Docket  No.  FR-4271-fM)1] 
RIN  2502-AH05 


Manufactured  Home  COMtRlOMn  and 
Safety  Standards   Metal  Rooflng; 

Interpretative  Bulletin  1-2-98 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Inteipretative  Bulletin. 

summary:  In  January  1994  HUD 
amended  the  Manufactured  Home 
Construction  and  Safety  Standards  to 
improve  the  resistance  of  manufactured 
homes  to  wind  forces  in  areas  prone  to 
hurricanes.  In  part,  the  amendments 
provided  that  manufactured  homes 
designed  to  be  sited  in  high  wind  areas 
must  be  designed  to  resist  either  the 
design  wind  loads  in  a  specified 
industry  performance  standard  or 
alternative  wind  pressures  set  out  in  a 
prescriptive  Table  included  in  the 
regulations.  Some  questions  have  arisen 
concerning:  Whether  manufacturers  that 
design  their  products  using  the  wind 
pressures  in  the  Table  must  provide  roof 
sheathing  under  metal  roofing;  and  the 
appropnateness  of  the  testing  of  metal 
roofing  that  has  been  done.  Therefore, 
the  Department  finds  it  necessary  to 
reiterate,  through  this  Interpretative 
Bulletin  (IB).  Us  current  policy  with 
regard  to  the  regulations.  A  related 
advance  notice  of  proposed  rulemaking 
is  published  elsewhere  in  today's 
Federal  Reguter. 

DATtS:  Effective  Date:  May  12.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Williamson.  Director,  Office  of 
Consumer  and  Regulatory  Affairs. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Room  9156.  Washington.  DC  20410, 
telephone:  (202)  708-6401  (this  is  not  a 
toll-free  number).  For  hearing-and 
speech- impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  l-«00- 
877-8339 

SUPPLEME^frARY  INFORMATION:  In  this 
Interpretative  Bulletin  (IB")  HIJD 
clarines  the  meaning  of  the  standard  in 
24  CFR  3280.305(c)(l)(ii)(B)  as  applied 
to  metal  roofing.  Under  this  provision, 
elements  of  manufactured  homes  that 
are  designed  for  high  wind  areas 
currently  must  be  designed  to  resist 
wind  pressures  prescribed  in  a  Table  of 
Design  Wind  Pressures  ("Table"). 


(Alternatively,  under 
§  3280.305(c)(l)(ii)(A).  the  design  may 
be  qualified  using  general  performance 
standards  that  utiHze  the  design  wind 
loads  in  ANSI/ASCE  7-88;  this  IB  does 
not  affect  the  option  to  use  those 
performance  standards.)  This  IB  is 
issued  pursuant  to  24  CFR  3280.9  and 
3282  113. 

HUD  has  received  requests  from 
manufacturers  and  Design  Approval 
Primary  Inspection  Agencies  (DAPLAs) 
for  clarification  of  design  and  testing 
requirements  for  metal  roofing  in  wind 
zones  II  and  III  under  the  provisions  in 
§3280.305(cKl)(ii)(B).  Because  these 
requirements  are  not  being  applied 
uniformly  by  DAPLAs  and 
manufacturers,  and  HUD  agrees  with 
industry  representatives  that  the 
regulation  needs  clarification,  the 
Secretary  has  determined  that  the 
public's  interest  in  the  manufacture  of 
housing  that  is  safe  for  the  conditions 
under  which  the  housing  is  sited  would 
best  be  served  by  the  issuance  of  this  IB. 
Issuance  of  the  IB  also  is  in  the  interest 
of  competitive  fairness  to  members  of 
the  industry.  This  IB  does  not  denote 
any  change  in  policy  or  interpretation 
formulated  by  HUD,  but  clarifies 
requirements  that  were  adopted  as  part 
of  an  extensive  nolice-and-comment 
rulemaking  process. 

Therefore,  because  of  the  need  for 
resolution  of  any  question  regarding  the 
requirements  applicable  under  the 
Manufactured  Home  Construction  and 
Safety  Standards  ("standards")  to  metal 
roofing  in  wind  zones  II  and  III.  and  the 
fact  that  this  is  not  a  change  in  the 
position  or  policy  of  the  Department,  in 
accordance  with  24  CFR  3282.113,  the 
Secretary  has  deemed  it  not  to  be  in  the 
public  interest  to  issue  the 
interpretation  for  public  conunent  under 
24  CFR  part  3282.  subpart  C. 

The  Department  understands, 
however,  that  there  may  be  concerns 
about  the  requirements  or 
implementation  of  roofing  standards  for 
manufactured  homes  sited  in  high-wind 
areas.  In  that  regard.  f)ersons  interested 
in  recommending  any  changes  to  the 
poUcy  clarified  in  this  IB  are  directed  to 
the  advance  notice  of  proposed 
rulemaking  published  elsewhere  in 
today's  Fi'iti'i a!  Kci:istfT 

Background 

The  manufactured  housing 
construction  standards  in  24  CFR 
3280.305(c)(l)(ii)  for  wind  zones  11  and 
III  were  established  by  HUD  in  a  rule 
published  on  January  14.  1994  (59  FR 
2469)  ("January  1994  rule").  It  is  clear 
from  the  history  of  this  rule,  which 
amended  the  Federal  Manufactured 
Home  Construction  and  Safety 


Standards  in  24  CFR  part  3280  to 
improve  the  resistance  of  manufactured 
homes  to  wind  forces  in  areas  prone  to 
hurricanes,  that  HUD  was  intending  to 
create  prescriptive  standards  that 
manufacturers  could  elect  to  comply 
with  as  an  alternative  to  the  general 
performance  standards  that  utilize  the 
design  wind  loads  in  ANSI/ASCE  7-88 
In  particular,  the  lanuan,  \'^9A  rule 
provided  that  each  manufactured  home 
designed  for  wind  zones  II  or  III  must 
be  designed  to  resist  either  the  design 
wind  loads  in  ANSI/ASCE  7-88  or  the 
wind  pressures  specified  in  the  Table. 

A  question  has  been  raised 
concerning  whether  manufacturers  that 
design  their  homes  using  the  wind 
pressures  in  the  Table  must  provide  roof 
sheathing  under  metal  rrxjfing  tcj  meet 
the  requirement  for  resisting  the  wind 
pressures  specified  for  roof  coverings  in 
the  Table.  Although  the  preamble  of  the 
January  1994  rule  does  not  address  the 
issue  of  metal  roofing  and  roof 
sheathing  directly,  there  is  ample 
evidence  of  HUD's  objectives  in 
establishing  the  higher  wind  standards. 
The  January  1994  rule  clearly  reflects 
HUD's  intent  to  provide,  through  the 
prescriptive  Table,  an  option  that  would 
provide  comparable  rigidity  ("a  rigid 
box  "),'  as  an  alternative  to  designing 
manufactured  homes  using  the  design 
wind  loads  of  ANSL/ASCE  7-88  This 
intent  also  is  consistent  with  the 
statement  in  §  3280.301  that  subpart  D 
of  24  CFR  part  3280,  which  includes 
§  3280  305,  IS  intended  "to  assure  that 
the  manufactured  home  will  provide;  (a) 
Stnictural  strength  and  rigidity  *    *    *." 

The  January  1994  Rule 

Although  it  is  more  prescriptive  than 
the  ANSI/ASCE  7-88  performance 
standard,  the  Table  allows 
manufacturers  to  use  alternative 
materials  for  the  roof  structure  as  long 
as  those  materials,  and  the  entire 
manufactured  home,  meet  the 
requirements  in  the  Table. ^  In 
explaining  the  need  for  the  January  1994 
rule.  HUD  noted  that  storm  damage  to 
manufactured  housing  is  primarily  in 
the  form  of  roof  failure,  loss  of  roof 
diaphragm  material,  connection  failures, 
and  tiedown/foundation  failures  HUD 
also  noted  that  in  Hurricane  Andrew. 
manufactured  homes  "became 
dangerous  flying  missiles,  inflicting 
more  property  damage  on  neighboring 


'  Not*,  i  •..  the  option  of  u»ing  the  Table  would 
provide  Mnictural  performutce  within  permissible 
deflection  limits. 

'  One  kind  of  roof  design,  which  is  specified  in 
footnote  7  of  the  Table,  hu  t>een  deemed  to  meet 
the  perform*nce  requirements  of  the  Table  without 
the  need  for  additional  engineering  analysis  or  load 
tecu. 
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structures."  (See  59  FR  at  2457. 
"Problem  to  be  .addressed")  In  the 
"Summary"  in  the  preamble  of  the 
January'  1994  rule.  HUD  stated:  "The 
revised  standard  also  requires  exterior 
roof  and  wall  coverings  to  be  fastened 
adequatelv  to  sheathing  and  framing 
members,  to  resist  higher  design  wind 
pressures.  The  purpose  of  this  rule  is  to 
increase  the  safety  of  manufactured 
homes,  thereby  reducing  deaths  and 
injuries  and  extensive  property  damage 
losses  in  areas  where  wind-induced 
damage  is  a  particular  hazard  and  risk." 
(59  FR  at  2456.) 

Also  in  the  preamble,  HUD  related 
that  "lalmong  the  major  deficiencies 
contributing  to  manufat:tured  housing 
damage  in  HurTic:ane  Andrew  were 
inadequate  connections  between 
exterior  roof  or  wall  coverings  and 
supporting  sheathing  or  framing  and 
between  walls,  roofs,  and  floors"  (59  FR 
at  2458,  "Field  Investigations").  This 
portion  of  the  preamble  continues: 

In  particular,  losses  of  roof  coverings  were 
widespread,  and  were  considered  by  some  to 
be  the  first  mode  of  failure  for  manufactured 
homes  damaged  in  Hurricane  Andrew.  Other 
roof-related  damage  was  due  to  loss  of 
sheathing,  failure  of  connections,  or  a 
combination  of  these  problems  •   *   • 

*  *   *  Metal  or  plastic  siding  used  in 
manufactured  housing  was  readily  damaged 
or  penetrated  by  flying  debris  during  the  high 
winds  in  Hurricane  Andrew.  Loss  of  roof  or 
wall  cladding  allows  the  building  to  be 
penetrated  by  the  weather  and  has  far- 
reaching  consequences  beyond  the  area  of 
envelope  integrity. 

*  *   •  In  addition,  failure  of  coverings 
or  attachments  to  the  manufactiired 
home  structure  also  caused  missile-type 
damage  to  other  homes. 

*  *   *  Edges  and  comers  of  roofs  and 
endwalls  of  manufactured  homes 
appeared  to  have  been  particularly 
vulnerable  to  the  high  wind  forces, 
according  to  the  damage  typically 
reported  in  these  areas  *   *   *  (59  FR  at 
2458) 

Later  in  the  preamble,  these  same 
themes  were  sounded   For  example: 
"Commonly  observed  failures  included 
loss  of  roof  membranes  and  blow-off  of 
roof  sheathing  *    *    *.  '  (59  FR  at  2438.) 

HUD  also  cited  a  Federal  Emergency 
Management  Agency  (FEM.\)  report  on 
the  damage  in  Hurricane  Andrew 

It  was  observed  that  the  brealtup  of 
corrugated  metal  siding  and  roofed  buildings 
such  as  manufactured  homes  and  pre- 
engineered  metal  frame  buildings  contributed 
significantly  to  the  generation  of  airborne 
debris.  This  was  evident  from  debris  damage 
to  nearby  downwind  structures. 

(59  FR  at  2462,  "Cost  Considerations"). 
HUD  did  state  its  expectation  that  the 
manufactured  housing  industry  would 


be  innovative  in  developing  designs, 
components,  and  constniction 
techniques  that  meet  the  standards  but 
maintain  the  affordability  of 
manufactured  homes.  It  was  clear, 
however,  that  the  final  product  would 
be  expected  to  perform  at  an  acceptable 
level.  In  fact.  HUD's  stated  intent  was  to 
strengthen  the  requirements  for 
structural  assemblies,  components. 
conne<;:tors.  fasteners,  and  a  number  of 
other  areas  so  that  the  manufactured 
home  would  be  able  to  resist  the  same 
wind  forces  as  required  for  site-buih 
and  modular  housing.  (59  FR  at  2467.) 

HUD  also  notes  that  the  economic 
analysis  prepared  by  an  industry  trade 
association  factored  into  the  predicted 
costs  of  compliance  with  HUE)'s  higher 
wind  standard  proposals  the  cost  of  roof 
sheathing."  Therefore,  the  indications 
are  that  the  industry  itself,  at  the  time 
the  rule  was  being  developed, 
understood  that  the  requirement  was  for 
a  rigid  box. 

Finally,  in  summarizing  the  changes 
made  by  the  January  1994  rule  to 
§  3280.305(c),  the  preamble  states  that: 

Exterior  roof  and  wall  coverings  (excluding 
glazing),  sheathing,  and  fastenings  need  not 
be  evaluated  for  the  design  pressures 
specified  by  the  Table,  when  fastened  to  a  3/ 
8"  structural  rated  sheathing  and  the 
sheathing  is  oriented  and  secured  to  framing 
members  in  accordance  with  the  fastening 
schedule  specified  in  the  Table.  (59  FR  at 
2467.) 

An  IB  thai  was  published  by  HUD  in 
the  Federal  Register  on  July  1.  1994  (59 

FR  34294).  further  bolsters  the  intent  of 
the  January  1994  rule.  In  that  IB,  HUD 
recognized  that  metal  siding  (such  as 
vertical  steel  siding)  could,  under  strict 
circumstances,  be  approved  as  both  a 
structural  wall  sheathing  and  an  exterior 
covering  material.  The  strict 
circumstances  specified  in  the  IB 
ensured  that  the  metal  siding/exterior 
covering  would,  in  effect,  maintain  a 
rigid  box.  including  covering  and 
fastening  requirements,  and  would 
resist  the  full  design  pressures  specified 
m  the  Table.  The  same  reasoning 
applies  to  metal  roofs  m  Wind  Zones  II 
and  III  in  this  IB. 

Subsequent  Testing  of  Metal  Roofs 

in  re\  lewing  tests  performed  under 
the  higher  wind  standards  on  metal  roof 
systems  without  sheathing,  the 
Depaitment  has  found  that  none  of  the 
tests  satisfied  all  of  the  requirements  of 
the  standards.  The  test  methods  used 
introduced  additional  resistance  for  the 
test  assemblies  that  would  not  be 


'  See  attachments  to  the  comments  submitted  by 
the  Manufactured  Housing  Institute  (commenter 
«112  in  Docket  fFR-33SO)  on  the  proposed  rule  that 
was  finalized  in  the  lanuary  1994  rule. 


available  under  actual  conditions  of 
application  or  construction,  contrary  to 
the  requirements  of  §  3280.303(c).  The 
test  methods  also  did  not  consider  the 
combined  effect  on  fasteners  and 
components  of  horizontal  wind  forces, 
nor  the  compression  load  added  as  a 
result  of  the  sole  use  of  metal  roofing 
without  sheathing.  The  tests  also  did 
not  measure  deflection,  as  required 
under  §  3280.401  and  as  would  be 
necessary  to  ensure  compliance  with 
§§  3280.305  (a)  and  (h). 

Other  specific  questions  about  the 
tests  include: 

•  Concerns  about  whether  the 
laboratory  tests  simulated  factory 
conditions  for  replicating  the 
workmanship  associated  with  the  small 
edge  distance  and  installation  of  the 
large  number  of  fasteners  required; 

•  The  ability  of  the  quality  control 
system  to  prevent  production  problems 
that  would  be  caused  because  of  the 
large  number  of  fasteners  required  and 
the  small  edge  distance  for  the 
outermost  row  of  fasteners  at  the  metal- 
to-rim  rail  connection  of  the  roof,  which 
is  likely  to  cause  damage  to  wood  rim 
members  or  tearing  of  the  metal  during 
production  or  when  design  wind  loads 
are  applied; 

•  Failure  of  the  tests  to  include  all  of 
the  fasteners  required  in  actual 
production,  which  would  have  further 
damaged  the  rim  rail  and  weakened  the 
tested  assemblies;  and 

•  Lack  of  information  about 
deformation  criteria  for  the  connectors 
(fastener  slip)  or  other  conditions  that 
would  constitute  failure  of  the  test 
assembly,  such  as  rim  rail  rotation. 

Accordingly,  under  the  authority  of 
42  U.S.C.  3535(d).  Interpretative 
Bulletin  1-2-98  is  issued  by  the 
Department  as  follows: 

Note:  HUD  Interpretative  Bulletin  1-2-98 
will  not  appear  in  the  Code  of  Federal 

Regulations 

Interpretative  Bulletin  1-2-98 — 
Manufactured  Home  Construction  and 
Safety  Standards   Metal  Roofinc '24 
CFR  Part  32801 

Under  section  604  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974.  42 
U.S.C.  5403,  the  Secretary  is  authorized 
to  establish,  amend,  and  revoke  by  order 
appropriate  Federal  manufactured  home 
construction  and  safety  standards 
("standards").  On  January  14.  1994  (59 
FR  2456).  HUD  published  certain 
changes  to  the  standards  for  high  wind 
areas,  as  codified  in  24  CFR  part  3280.  ' 
Subsequently.  HUD  has  published 
interpretations  of  the  January  1994  rule 
at  59  FR  19072  (April  21,  1994)  and  59 
FR  34294  (July  1,  1994).  In  the  April  21, 
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1994.  Interpretative  Bulletin.  HUD 
indicated  that  it  may  issue  additional 
Interpretative  Bulletins  to  provide 
further  assistance  in  the  implementation 
of  the  new  standards.  This  Interpretative 
Bulletin  1-2-98  '  is  issued  to  clarify 
requirements  applicable  to  the  use  of 
metal  roofing  in  wind  zones  II  and  III. 
All  section  references  are  to  sections  of 

24  CFR  part  3280. 

HUD  interprets  §3280.305(c)(l)(ii)(B) 
to  require  every  design  for 
manufactured  housing  for  high  wind 
areas  to  include  roof  sheathing  or 
alternative  roof  material  that  performs 
like  sheathing  in  resisting  the  wind 
pressures  specified  in  the  Table  of 
Design  Wind  Pressures  ("Table"), 
whenever  the  Table  is  used  as  the  basis 
for  qualifying  the  design.  The  phrase 
"performs  like  sheathing"  means  that 
the  roofing  system  will  transfer  the 
higher  wind  loads  to  which  the  Table  is 
formulated  to  structural  support 
members  and  components  without 
compromising  the  integrity  of  those 
members  and  components  to  such  an 
extent  that  they  cannot  resist  the 
applicable  design  pressures  specified  in 
the  Table. ^  In  developing  the  Table. 
HUD  contemplated  a  design  that  utilizes 
structural  rated  roof  sheathing  that  is  at 
least  Vb  of  an  inch  thick  and  is  installed 
in  accordance  with  footnote  7.  If  roof 
sheathing  is  not  used  in  the  design  for 
the  roof  system,  in  accordance  with 
§  3280.303(c)  load  tests  or  engineering 
analyses  used  to  determine  that  the 
manufactured  home  complies  with  the 
Table  must  account  for  the  additional 
high-wind  loads  transferred  to  other 
parts  of  the  structure  because  of  the 
absence  of  separate  load-resistant 
sheathing.  Thus,  metal  roofs  without 
sheathing  may  be  used  if  they  are  strong 
enough  to  perform  like  sheathing  and 
can  meet  all  of  the  requirements 
discussed  in  this  paragraph. 

When  separate  sheathing  is  utilized  in 
a  design,  the  sheathing  must  be  shown 
to  be  capable  of  resisting  the  wind 
pressures  specified  for  sheathing  in  the 
Table,  unless  the  sheathing  is  structural 
rated  roof  sheathing  that  is  at  least  3/8 
of  an  inch  in  thickness  and  is  installed 
and  secured  as  provided  in  footnote  7  of 
the  Table.  A  manufacturer  that  includes 
in  its  design  sheathing  that  complies 
with  the  specifications  set  out  in 


footnote  7  can  avoid  having  to 
substantiate  the  sheathing  as  being  in 
compliance  with  the  loading 
requirements  for  sheathing  in  the  Table. 
In  both  of  these  cases,  however,  all  other 
loading  requirements  in  the  Table  and 
requirements  of  the  standards  would 
still  have  to  be  met. 

Of  course,  manufacturers  continue  to 
have  the  additional  option,  set  forth  in 
§  3280.305(c)(l)(ii)(A).  to  design  any 
manufactured  home,  including  the  roof 
(metal  or  nonmetal).  using  the  design 
wind  loads  for  Exposure  C  as  specified 
in  ANSI/ASCE  7-88  and  the  applicable 
dgs!'"''  wi'iH  <r>f>ed. 

Teslmy  i'lutoculs 

To  be  acceptable  under  the  standards, 
all  roofs,  including  metal  roofs,  must  be 
designed  using  either  engineering 
analysis  or  suitable  load  testing 
protocols,  in  accordance  with 
§  3280.303(c).  Until  the  higher  standards 
were  adopted  for  wind  zones  II  and  HI. 
metal  roofs  for  manufactured  homes 
generally  had  been  qualified  using 
engineering  analysis.  Manufacturers 
have  chosen  to  test  metal  roofs  intended 
for  wind  zones  II  and  III  using  the 
design  wind  pressures  in  the  Table, 
apparently  because  the  metal  roofs  may 
not  have  been  able  to  qualify  under  the 
higher  standards  through  engineering 
analysis. 

The  regulations  set  forth  a  series  of 
requirements  regarding  testing.  Under 
§  3280.303(c).  if  the  strength  and  rigidity 
of  a  unit  or  component  is  to  be 
determined  by  testing,  the  load  tests 
must  replicate  the  actual  loads  and 
conditions  of  application,  not  just 
approximate  those  loads  and  conditions. 
A  manufacturer  relying  on  §  3280.401  to 
establish  the  acceptability  of  a 
compliance  alternative  also  must  meet 
all  of  the  requirements  established  in 
that  section.  Section  3280.401(b),  for 
example,  requires  that  deflection 
measurements  be  taken.'  Further,  if  a 
manufacturer  cannot  perform  an 
engineering  analysis  to  demonstrate 
compliance  with  the  §3280. 305(h) 
design  requirements  for  roofs  and  the 
§  3280.305(c)  design  requirements  for 
systems,  components,  and  framing,  the 


>  This  designation  indicates  that  this  is  the  second 
interpretive  bulletin  issued  in  1998.  The 
interpretive  bulletin  issued  on  February  IS.  1998 
(63  FR  8330)  was  not  ofncially  designated  as  1-1- 
98  because  It  was  an  amendment  to  an  earlier 
interpretative  bulletin  designated  as  1-1-76. 

>ln  order  for  the  metal  roof  to  resist  the  uplift 
loads  applicable  in  Wind  Zones  II  and  ni  and 
transfer  the  design  loads,  the  Department  expects 
that  the  metal  roof  would  be  fastened  to  the  support 
members  (trusses,  edge  members,  etc.). 


'This  concern  with  deflection  measurements,  and 
the  concept  of  a  sound  structural  frame,  are  also 
seen  in  S  3280.305(h),  which  specifically  requires 
that  roofs  be  of  sufficient  strength  to  withstand  the 
load  requirements  in  $3280  305(c)  without 
exceeding  established  deflections,  and  in 
$3280.30S(a).  which  states: 

Each  manufactured  home  shall  be  designed  and 
constructed  as  a  completely  integrated  structure 
capable  of  sustaining  the  design  load  requirements 
of  this  standard,  and  shall  be  capable  of 
transmitting  these  loads  to  stabilizing  devices 
without  exceeding  the  allowable  stresses  or 
deflections*   *  *  . 


manufacturer  must  comply  fully  with 
established  testing  protocols  or  obtain 
HUD  approval  of  special  testing  under 
§  3280.303(g). 

Section  3280.303(g)  allows  lor  ttie 
development  of  special  testing 
procedures  •:.•'  lU^monstrate  structural 
projjerties  an  ;    .tuificant  characteristics 
when  there  is  ;       >     'w;;;;ztHi  or  suitable 
testing  proced I. ;>    ;,.   h^  itisem  *■  of  an 
established  sui'.iri.t-  i-'st^rt!  prnKH  ol,  a 

manufacturer  \r.a-   .\.i:;:s  to  f'stahiish 

compliant,*'  \%;';.  i  ^i.iruiaril  Uiroi,t;r. 
testing  must  submit    .'!-■  f^tink;  [protocol 
to  HUD  for  approva    \\''D  wniUi 
anticipate  that  such  a  prntix  o;  wouid 
ari.t:'-.^  -t'st  set-up.  load.tit  apiparatus, 
anti  i.^«j  and  dimensioui.  ot  ttie  test 
assembly,  and  would  establish  failure 
criteria.  Section  3280.303(gl  ;  :,i.  ^■s  th.- 
burden  on  manufacturers  fur  ilevtidjiiig 
such  testing  procedures  to  demonstrate 
structural  properties  and  signifirant 
characteristics  of  a  mattr  s!    isstnibly, 
component,  or  member. 

Summar-v  of  R«>quirpments.  Using  Table 

about  the  requirements  of  the 
regulations  in  question   H'T)v\:!'  d"nw 
a  grace  period  of  30  da\^  alter  ';.►•  '.itt- 
of  publication  of  this  IB  for  compliance 
with  the  requirements  as  clarified  in 
this  IB  Thus,  in  qualifying  any  roof 
through  testing,  HUD  will  not  n>  nt;;  !ze 
as  being  in  compliance  with  the 
requirements  of  the  Table  a  metal  roof 
system  that  is  installed  on  any  unit  for 
which  the  manufacturing  process  is 
completed  beyond   Ne  i;; a^  »  period, 
unless  that  metal  ruol  svster.i  is  able  to 
resist  the  appropriate  wind  pressures 
specified  in  the  Table  and  complies 
with  at  least  one  of  the  following 
conditions: 

(1)  The  metal  roofing  is  a  covering, 
which  is  designed  to  resist  the 
applicable  wind  pressures  specified  for 
roof  coverings  in  Table  and  is  installed 
in  conjunction  with  structural  rated  roof 
sheathing  that  is  at  least  %  of  an  inch 

in  thickness  and  is  fastened  as  provided 
in  footnote  7  of  the  Table; 

(2)  The  metal  roofing  is  a  covering, 
which  is  designed  to  resist  the 
applicable  wind  pressures  specified  for 
roof  coverings  in  Table  and  is  installed 
in  conjunction  with  roof  sheathing  that 
does  not  qualify  as  acceptable 
automatically  under  footnote  7  in  the 
Table,  but  that  has  been  qualified 
through  engineering  analysis  or 
appropriate  testing  procedures  as 
capable  of  resisting  the  wind  pressures 
established  for  roof  sheathing  in  the 
Table;  or 

(3)  The  metal  roof  itself  has  been 
tested,  using  procedures  that  either  meet 
all  of  the  requirements  of  §§  3280.303(c) 
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and  328(i  401  ior  another  Miitabie  load 
test)  or  have  beer;  dp\  eloped  and 
approved  m  acc:ordan(  e  with 
§32Hn  Ki^t;,.  and  ttie  nieta!  roo!  has 
beer,  determined  to  perforrr.  hke 
sheathina  hv  transferring  the  higher 
\Mtid  ioads  t()  stmctu.'-a!  support 
members  and  -.  cimpo'ients  v\ithoul 
comprom. ising  the  mtegntv  of  those 
members  and  (  omuonents  to  su(  h  an 


extent  that  tnev  caniiot  resist  -.".e 

appi. cable  design  pressures  specified  in 

tlip  Table  "^ 

,\s  noted,  in  the  absence  ot  re.  utnized 
testing  procedures,  a  manufacturer  raa) 
de\e!op  and  submit  to  Hl'D  lor 
approval    m  accordance  vsith 
*5  "^280,303igi.  a  testing  pro(.eu. ire  that 
'A.Cw.d  demonsirate  the  requisite 


"  See  footnote  2.  above. 


Structural  properties  and  significant 
characteristics  of  the  alternate  design  or 
material. 

Authority.  42  U.S.C  3535(d)  and  5424. 
•       ^pril29,  1998. 
Art  Agnos. 

Acting  General  Deputy  Assistant  Secretary 
for  Housing. 

fFR  Doc  98-12341  Filed  5-11-98;  8:45  am] 
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AtitNtr:  uiiiLf  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner.  HUD. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  Elsewhere  in  today's  Federal 
Register,  the  Department  is  publishing 
an  Interpretative  Bulletin  (IB)  on  roofing 
requirements  for  manufactured  homes 
designed  to  be  sited  in  high  wind  areas. 
That  IB  reiterates  the  Department's 
current  policy  as  it  addresses  questions 
that  have  arisen  concerning;  Whether 
manufacturers  that  design  their 
products  using  the  wind  pressures 
specified  in  a  table  in  the  Manufactured 
Home  Construction  and  Safety 
Standards  must  provide  roof  sheathing 
under  metal  roofing;  and  the 
appropriateness  of  the  testing  of  metal 
roofmg  that  has  been  done  under 
current  regulations.  By  this  advance 
notice  of  proposed  rulemaking,  the 
Department  is  providing  an  opportunity 
for  interested  persons  to  make 
recommendations  regarding  any 
changes  in  the  table  with  respect  to 


roofing  requirements  for  manufactured 
homes  designed  to  be  sited  in  high  wind 
areas.  The  Department  will  review  any 
comments  received  in  response  to  this 
advance  notice  and  consider  them  in 
making  a  determination  whether  to 
revise  the  applicable  Federal  standards 
and  regulations. 

DATES:  Comment  Due  Date:  July  13, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  advance  notice  of  proposed 
rulemaking  to  the  Regulations  Division. 
Room  10276.  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  above 
address.  Facsimile  (FAX)  comments  are 
not  acceptable 

FOR  FURTHER  INfORMAIiOi  CONTACT; 
David  R.  Williamson.  Director,  Office  of 
Consumer  and  Regulatory  Affairs, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Room  9156,  Washington,  DC  20410. 
telephone:  (202)  708-6401  (this  is  not  a 
toll-h«e  number).  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-600- 
877-8339. 


SjPPLEMEN'AP"   'SFCRMA^iON. 

r  (uspei.ti V t-  L.uiiuin-iiit-i s  ^iioald  review 
Interpretative  Bulletin  1-2-98  published 
elsewhere  in  today's  Fe<iprHl  Rct;islpr 
for  an  explanation  of !.»  i '»  ,  t:;:    ■  •  s 
interpretation  of  the  standard  in  24  CFR 
3280.305(c)(l)(ii)(B).  which  includes  the 
Table  of  Design  Wind  Pressures 
("Table"),  as  applied  to  metal  roofing  in 
wind  zones  II  and  III.  In  ths*  IB  HUD 
interprets  the  standard  to  rt- ,  .  n  f^very 
design  for  manufactured  housing  for 
high  wind  areas  to  include  roof 
sheathing  or  alternative  roof  material 
that  performs  like  sheathing  in  resisting 
the  wind  pressures  specified  in  the 
Table,  whenever  the  Table  is  used  as  the 
basis  for  qualifying  the  design. 

If  the  Department  receives  or  develops 
information  that  indicates  the  standard 
codified  in  24  CFR  3280.305(c)(l)(ii)(B) 
should  be  revised,  the  Department  may 
propose  revisions  for  further  review  and 
public  comment  in  subsequent 
rulemaking.  To  ensure  that  all  interested 
parties  are  given  access  to  any  advice 
the  Department  receives  on  this  subject, 
a  public  docket  has  been  opened. 
Comments  received  in  response  to  this 
advance  notice  will  be  included  in  the 
public  docket  for  inspection  and 
copying 

\  ,;ht.rity:  42  U.S.C.  3535(d)  and  5424. 
\pril  29,  1998. 
Ail  Agiios, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing. 
[FR  Doc  98-12342  Filed  ^11-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.258) 

Even  Start  Family  Literacy  Program  for 
Federally  Recognized  Indian  Tribes 
and  Tribal  Organizations;  Notice 
Inviting  Applications  for  New  Awards 
Using  Fiscal  year  (FY)  1998  Funds 

AGENCY:  Department  of  Education. 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  the 
notice  contains  all  of  the  information, 
application  forms,  and  instructions  needed  to 
apply  for  a  grant  under  this  competition. 

Purpose  of  Program:  The  Even  Start 
Family  Literacy  Program  for  Indian 
tribes  and  tribal  organizations  is 
designed  to  help  break  the  cycle  of 
poverty  and  illiteracy  by  improving  the 
educational  opportunities  of  low- 
income  families  by  integrating  early 
childhood  education,  adult  literacy  or 
adult  basic  education,  and  parenting 
education  into  a  unified  family  literacy 
program  for  federally  recognized  Indian 
tribes  and  tribal  organizations. 

Eligible  Applicants:  Federally 
recognized  Indian  tribes  and  tribal 
organizations. 

Deadline  for  Transmittal  of 
Applications:  July  15,  1998. 

Avoilahle  Funds:  The  Department 
estimates  that  there  will  be  sufficient  FY 
1998  funds  for  one  to  two  new  projects 
after  funding  continuation  awards  in  FY 
1998, 

Estimated  Ranj^e  of  Awards: 
.S10().000-$2.=ia.()00. 

Estimated  Average  Size  of  Awards: 
$175,000. 

Es'imated  Number  of  Awards:  1-2 

Note:  The  Department  is  not  bound  by  any 
estm  ates  in  this  notice. 

Protect  Period:  Up  to  48  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 

follows: 

(1)  34  CFR  Part  75  (Direct  Grant 
Programs) 

(2)  34  CFR  Part  77  (Definitions  that 
Apj'ly  to  Department  Regulations). 

(3)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(<) )  34  CFR  Part  81  (General  Education 
Provisions  Act —  Enforcement). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying) 

(6)  34  CFR  Part  85  (Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Dru^-Free  Workplace  (Grants)). 


Description  of  Program:  Under  the 
authority  of  section  1202(a)(1)(C)  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA).  the  Assistant  Secretary  of 
Elementary  and  Secondary  Education 
(Assistant  Secretary)  awards  grants  to 
eligible  applicants  for  projects  that — 

(1)  Improve  the  educational 
opportunities  of  low-income  families  by 
integrating  early  childhood  education, 
adult  literacy  or  adult  basic  education, 
and  parenting  education  into  a  unified 
family  literacy  program  for  federally 
recognized  Indian  tribe  and  tribal 
organization  projects; 

(2)  Are  implemented  through 
cooperative  activities  that  build  on 
existing  community  resources  to  create 
a  new  range  of  services  for  federally 
recognized  Indian  tribe  and  tribal 
organization  projects: 

(3)  Promote  achievement  of  the 
National  Education  Goals  one,  three, 
five,  and  eight  that  address  school 
readiness,  student  achievement,  adult 
literacy,  and  parent  involvement  in  the 
education  of  their  children;  and 

(4)  Assist  children  and  adults  to 
achieve  to  challenging  State  content 
standards  and  challenging  State  student 
performance  standards. 

Eligible  participants.  Eligible 
participants  are  children  and  their 
parents  who  also  meet  the  following 
conditions  specified  in  section  1206(a) 
of  the  ESEA: 

(1)  The  parent  or  parents  must  be 
eligible  for  participation  in  an  adult 
education  program  under  the  Adult 
Education  Act:  or  • 

(2)  For  a  parent  or  parents  within  the 
State's  compulsory  school  attendance 
age  range,  a  local  educational  agency 
must  provide  (or  ensure  the  availability 
oO  the  basic  education  component;  and 

(3)  The  child  or  children  must  be 
younger  than  eight  years  of  age. 

Note:  Family  members  of  eligible 
participants  described  in  paragraphs  one 
through  three,  above,  also  may  participate  in 
Even  Start  Family  Literacy  Pro^^m  activities 
when  appropriate  to  serve  Even  Start 
purposes.  In  addition,  section  1206(b)  of  the 
E.SEA  generally  permits  families  to  remain 
eligible  for  Even  Start  Family  Literacy 
services  until  all  family  members  become 
ineligible  for  p>articipation.  For  example,  in 
the  case  of  a  family  in  which  the  parent  or 
parents  have  become  ineligible  due  to 
educational  advancement,  eligibility  would 
continue  until  all  children  in  the  femily 
reach  age  eight.  If  all  children  in  a  family 
have  reached  the  age  of  eight,  the  fomily 
continues  to  be  eligible  for  two  more  years, 
or  until  the  parents  no  longer  are  eligible  for 
adult  education  under  the  Adult  Education 
Act.  whichever  occurs  earlier. 

Budget  period  Under  34  CFR  75.112 
and  75.117.  an  eligible  applicant  must 
propose  a  project  period  (up  to  four 


years)  and  provide  budgetary 
information  for  each  year  of  that 
proposed  project  period  in  its  initial 
application.  The  budgetary  information 
provided  should  include,  for  each  year. 
an  amount  for  each  key  project 
component  with  an  accompanying 
breakdown  of  any  subcomponents.  A 
wrritten  justification  for  all  requested 
amounts  should  be  provided. 

An  applicant  is  also  required  under 
34  CFR  75.112(b)  to  describe  how  and 
when,  in  each  budget  period  of  the 
project,  it  plans  to  meet  each  objective 
of  the  project. 

Note:  This  information  will  be  used  by  the 
Assistant  Secretary,  in  conjunction  with  the 
grantee's  annual  performance  rep)ort  required 
under  34  CFR  75.118(a),  to  determine 
whether  to  make  a  continuation  award  for  the 
subsequent  budget  year.  Under  34  CFR 
75.253  a  grantee  may  receive  a  continuation 
award  only  if  it  demonstrates  that  it  either 
has  made  substantial  progress  toward 
meeting  the  objectives  oflhe  approved 
project,  or  has  received  the  Assistant 
Secretary's  approval  of  changes  in  the  project 
to  enable  it  to  meet  the  objectives  in  the 
succeeding  budget  periods. 

Federal  and  local  funding.  An  Even 
Start  Family  Literacy  project's  funding 
is  comprised  of  both  a  Federal  portion 
of  funds  (Federal  share)  and  a  portion 
contributed  by  the  eligible  applicant 
(local  project  share).  The  local  share  of 
the  project  may  be  provided  in  cash  or 
in  kind  and  may  be  obtained  from  any 
source,  including  other  Federal 
programs  funded  by  the  ESEA.  The 
Federal  share  of  the  project  may  not 
exceed — 

•  90  percent  of  the  total  cost  of  the 
project  in  the  first  year; 

•  80  percent  in  the  second  year; 

•  70  percent  in  the  third  year: 

•  60  percent  in  the  fourth  year;  and 

•  50  percent  in  any  subsequent  year. 
The  Federal  share  for  any  grantee 

receiving  a  grant  for  a  second  grant 
cycle  may  not  exceed  50  percent.  Any 
grantee  that  wishes  to  reapply  for  a 
second  grant  cycle  at  the  end  of  its  first 
project  period  (up  to  4  years)  must 
recompete  for  funding  with  new 
applicants. 

Indirect  costs.  Even  Start  Family 
Literacy  Program  funds  generally  may 
not  be  used  for  the  indirect  costs  of  a 
project.  Recipients  of  an  Even  Start 
Indian  tribe  and  tribal  organization 
grant  may  request  the  Secretary  to  waive 
this  requirement.  To  obtain  a  waiver, 
however,  the  recipient  must 
demonstrate  to  the  Secretary's 
satisfaction  that  the  recipient  otherwise 
would  not  be  able  to  participate  in  the 
Even  Start  Family  Literacy  Program. 

National  and  Local  Evaluations:  The 
Department  is  conducting  a  national 


Federal  Register/ Vol.  63.  No.  91  '  Tuesday,  May  12,  1996    Notices 


26395 


evaluation  of  Even  Start  Family  Literacy 
pro|ects.  Grantees  are  required  to 
participate  in  the  Department's  national 
evaluation  and  to  conduct  a  separate 
independent  local  evaluation  consistent 
with  the  grantee's  responsibilities  under 
34  CFR  75. 590 

The  Even  Start  Family  Literacy 
Program  has  a  set  of  performance 
indicators  developed  for  use  in 
managing  and  reporting  purposes.  These 
indicators,  which  follow  this 
application  notice,  have  been  approved 
by  the  Office  of  Management  and 
Budget  and  shared  with  the  Congress. 
.Applicants  are  encouraged  to  use  these 
indicators  as  a  framework  when 
developing  their  programs 

The  Secretary  suggests  that  each 
applicant  budget  for  evaluation 
activities  as  follows:  a  project  with  an 
estimated  cost  of  up  to  $120,000  should 
designate  $5,000  for  this  purpose;  a 
project  with  an  estimated  cost  of  over 
$120,000  should  designate  $10,000  for 
these  activities.  These  funds  will  be 
used  for'expenditures  related  to  the 
coilection  and  aggregation  of  data 
required  for  the  Department's  national 
evaluation.  The  Secretary  also 
recommends  that  projects  budget  for  the 
cost  of  travel  to  Washington,  DC.  and 
two  nights'  lodging  for  the  pro)ert 
dire<:tor  and  the  pro)ect  evaluator.  for 
their  participation  in  annual  evaluation 
meetings. 

Technical  Assistance:  The 
Department  holds  annual  technical 
a.ssistance  conferences  for  professional 
development.  Grantees  are  strongly 
encouraged  to  participate  in  these 
conferences 

The  Set.retan.-  suggests  that  each 
applicant  budget  $2,000  each  year  for 
these  activities  These  funds  should 
cover  the  cost  of  travel  to  the  West 
Coast,  and  two  nights   lodging  for  the 
projet;t  director  and  one  staff  member, 
for  their  participation  in  annua! 
technical  assistance  conferences 

Selection  Criteria  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  grants  under 
this  competition. 

(1)  The  maximum  composite  score  for 
all  of  these  criteria  is  100  points. 

(2)  The  maximum  score  for  each 
criterion  is  indicated  in  parenlheses. 

(a)  .\1eeting  the  purposes  of  tht 
authorizing  statute.  (10  points).  The 
Secretary  considers  how  well  the  project 
will  meet  the  purpose  of  the  Even  .Start 
Family  Literacy  Program  for  federally 
recognized  Indian  tribes  and  tribal 
organizations,  which  under  sections 
1201  and  1202(a)(1)(C)  of  the  ESEA  is  to 
help  break  the  cycle  of  poverty  and 
ilUteracy  by  awarding  grants  for  projects 
that— 


•  Improve  the  educational 
opportunities  cf  iow-income  families  by 
integrating  early  childhood  education, 
adult  literacy  or  adult  basic  education, 
and  parenting  education  into  a  unified 
family  literacy  program  for  federally 
recognized  Indian  tribe  and  tribal 
organization  projects. 

•  Are  implemented  through 
cooperative  projects  that  build  on 
existing  community  resources  to  create 
a  new  range  of  services  for  Indian  tribe 
and  tribal  organization  projects. 

•  Promote  achievement  of  the 
National  Education  Goals;  and 

•  Assist  children  and  adults  from 
low-income  families  to  achie%'e  to 
challenging  State  content  standards  and 
challenging  State  student  performance 
standards. 

(b)  Need  for  project.  (15  points).  The 
Secretary  considers  the  need  for  the 
proposed  project  In  determining  the 
need  for  the  proposed  project,  the 
Secretary  considers  tne  following 
factors 

(ij  The  magnitude  of  the  need  for  the 
services  to  be  provic^d  or  the  activities 
to  be  carried  out  by  the  proposed 
project 

(ii)  The  extent  to  which  specific  gaps 
or  weaknesses  m  services, 
infrastructure,  or  opport'onities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

Note:  T.he  Secretary  invites  applicants  to 

adci.-ess  such  factors  as  the  following:  the 
nuTT.ber  of  fa.Tuiies  in  the  area  who  need 
Even  Start  services,  the  lack  of  availability  of 
comprehensive  family  iite.'^cy  services  for 
that  population,  other  resources  that  will  be 
used  to  benefit  project  participants,  and  any 
other  factors  that  the  applicant  considers 
relevant  to  the  extent  of  need  for  the  project 

(c)  Significance.  (10  points).  The 
Secretary  considers  the  significance  of 
the  proposed  project  In  determining  the 
significance  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on.  or  are 
alternatives  to,  existing  strategies. 

in)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  m  a  variety  of 
settings. 

(iii)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  bv  the  proposed  project. 

(d)  Quality  of  the  project  design.  (15 
points).  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project.  In  determining  the  quality  of  the 


design  of  the  proposed  project,  the 
Secretary  considers  the  following 
bctors: 

(i)  The  extent  to  which  the  design  of 
the  proposed  project  includes  a 
thorough,  high-quality  review  of  the 
relevant  literature,  a  high-quality  plan 
for  project  implementation,  and  the  use 
of  appropriate  methodological  tools  to 
ensure  successful  achievement  of 
project  objectives. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community,  State,  and 
Federal  resources. 

Note:  In  designing  the  project,  an  eligible 
applicant  must  prop>ose  a  project  that 
incorporates,  at  a  minimum,  the  following 
program  elements  required  by  section  1205  of 
the  ESEA: 

(A)  Identification  and  recruitment  of 
families  most  in  need  of  services  provided 
under  the  Even  Start  Family  Literacy 
Program,  as  indicated  by  a  low  level  of 
income,  a  low  level  of  adult  literacy  or 
English  language  proficiency  of  the  eligible 
parent  or  parents,  and  other  need-related 
indicators. 

(B)  Screening  and  prepmration  of  |>arents, 
including  teenage  parents  and  children,  to 
enable  those  parents  to  participate  fully  in 
the  activities  and  services  provided  under  the 
Even  Start  Family  Literacy  Program, 
including  testing,  referral  to  necessary 
counseling,  other  developmental  and  support 
services,  and  related  services. 

(C)  Design  that  accommodates  the 
participants'  work  schedule  and  other 
responsibilities,  including  the  provision  of 
support  services,  when  those  services  are 
unavailable  from  other  sources,  but  are 
necessary  for  particip>ation  in  the  activities 
assisted  under  the  Even  Start  Family  Literacy 
Program,  such  as — 

•  Scheduling  and  location  of  services  to 
allow  joint  participation  by  parents  and 
children: 

•  Child  care  for  the  period  that  parents  are 
involved  in  the  project;  and 

•  Transp>ortation  to  enable  ptarents  and 
their  children  to  participate  in  the  project 

(D)  High-quality,  intensive  instructional 
programs  that  promote  adult  literacy  and 
empwwer  parents  to  suppxjrt  the  educational 
growth  of  their  children,  developmentally 
appropriate  early  childhood  educational 
services,  and  preparation  of  children  for 
success  in  regular  school  programs. 

(E)  Special  training  of  staff,  including  child 
care  staff,  to  develop  the  skills  necessary  to 
work  with  parents  and  young  children  in  the 
full  range  of  instructional  services  offered 
through  the  Even  Start  Family  Literacy 
Program. 

(F)  Providing  and  monitoring  of  integrated 
instructional  services  to  participwting  parents 
and  children  through  home-based  programs. 


26396 


Federal  Register /Vol.  63.  No.  91 /Tuesday.  May  12.  1998 /Notices 


including  the  provision  of  some  program 
services,  instructional  or  enrichment,  during 
the  summer  months. 
(H)  Coordination  with — 

•  Programs  assisted  under  other  parts  of 
Title  1  and  other  programs  under  the  ESEA; 

•  Any  relevant  programs  under  the  Adult 
Education  Act.  the  Individuals  with 
Disabilities  Education  Act,  and  the  )ob 
Training  Partnership  Act,  and 

•  The  Head  Start  program,  volunteer 
literacy  programs,  and  other  relevant 
programs. 

(I)  Ensuring  that  the  proposed  project  will 
serve  those  families  most  in  need  of  the 
activities  and  services  provided  by  the  Even 
Start  Family  Literacy  Program. 

0)  Ah  independent  evaluation  of  the 
project.) 


tary  consiaers  me  louovving 


(e)  Quality  of  project  services.  (20 
points).  The  Secretair  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project.  In  determining  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project,  the  Secretary 
considers  the  quality  and  sufficiency  of 
strategies  for  ensuring  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  ti^ditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age.  or 
disability.  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(ii)  The  likely  impact  of  the  services 
to  be  provided  by  the  proposed  project 
on  the  intended  recipients  of  those 
services. 

Note:  An  eligible  applicant  must  propose  a 
project  that  has  "high-quality,  intensive 
instructional  programs"  in  the  three  core 
instructional  areas  (early  childhood 
education,  adult  education,  and  parenting 
education),  as  required  by  section  120S(d)  of 
the  ESEA.  Concerning  the  quality  of  project 
services,  the  Secretary  invites  applicants  to 
describe  the  level  of  intensity  in  these  three 
core  instructional  services  that  the  applicant 
believes  sufficient  to  produce  piositive  and 
sustainable  outcomes  for  families,  and  how 
the  project  will  provide  that  level  of  intensity 
of  services. 

(f)  Quality  of  project  personnel.  (5 
points).  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project.  In  determining 
the  quality  of  project  personnel,  the 
Secretary  considers  the  extent  to  which 
the  applicant  encourages  applications 
for  employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disability.  In  addition, 


(i)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(ii)  The  qualifications,  including 
relevant  training  and  exp>erience,  of 
project  consultants  or  subcontractors. 

(g)  Adequacy  of  resources.  (5  points.) 
The  Secretary  considers  the  adequacy  of 
resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  applicant 
organization  or  the  lead  applicant 
organization. 

Note:  Applicants  may  address  this  criteria 
in  any  way  that  is  reasonable.  An  eligible 
applicant  must  provide  an  increasing  local 
project  share  over  the  grant  p>eriod  (at  least 
the  following  amounts:  10%  in  the  first  year, 
20%  in  the  second  year,  30%  in  the  third 
year,  and  40%  in  the  fourth  year),  as  required 
by  section  1204(b)  of  the  ESEA.  In  addressing 
adequacy  of  resources,  the  Secretary  invites 
applicants  to  describ^the  resources  that  they 
will  use  to  increase  the  amount  of  the  local 
project 's  share  over  the  four  years  of  the 
grant,  which  will  contribute  to  the 
applicant's  ability  to  sustain  the  project  at  the 
end  of  the  Federal  funding. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(iii)  The  potential  for  the 
incorporation  of  project  purposes, 
activities,  or  benefits  into  the  ongoing 
program  of  the  agency  or  organization  at 
the  end  of  Federal  funding. 

(h)  Quality  of  the  management  plan. 
(10  points).  The  Secretary  considers  the 
quality  of  the  management  plan  for  the* 
proposed  project.  In  determining  the 
quality  of  the  management  plan  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
imf^ovement  in  the  operation  of  the 
proposed  project. 

(iii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(iv)  How  the  applicant  will  ensure 
that  a  diversity  of  perspectives  are 


Drougnt  to  oear  in  the  operation  of  the 
proposed  project,  including  those  of 
parents,  teachers,  the  business 
community,  a  variety  of  disciplinary 
and  professional  fields,  recipients  or 
beneficiaries  of  services,  or  others,  as 
appropriate. 

(i)  Quality  of  project  evaluation.  (10 
points).  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project.  In 
determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Instructions  for  Transmittal  of 
Applications:  (a)  If  an  applicant  wants 
to  apply  Tor  a  grant,  the  applicant 
shall— 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Apphcation  Control  Center, 
Attention:  Patricia  McKee  (CFDA 
#84.258),  Compensatory  Education 
Programs.  Room  3633.  Regional  Office 
Building  #3.  7th  and  D  Streets,  SW. 
Washington.  DC  20202-4725 

or. 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  Patricia  McKee  (CFDA 
#84.258).  Compensatory  Education 
Programs.  Room  3633.  Regional  Office 
Building  #3.  7th  and  D  Streets.  SW, 
Washington.  DC  20202-4725. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 
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Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmarlt.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  ptost  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  withm  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and— if  not  provided  by  the 
Department — in  Item  10  of  the  .Application 
for  Federal  .Assistance  (Standard  Form  424) 
the  CFD.A  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted 

Application  Instructions  and  Forms 
The  appendix  to  this  notice  contains  the 
following  forms  and  instructions,  plus  a 
statement  regarding  estimated  public 
reporting  burden,  a  notice  to  applicants 
regarding  compliance  with  section  427 
of  the  General  Education  Provisions  .\ct. 
smd  various  assurances  and 
certifications 

a  Instructions  for  the  Application 
Narrative, 

b.  Estimated  Public  Reporting  Burden 
Statement. 

c.  Notice  to  All  Applicants 

d.  Objectives  and  Performance 
Indicators  for  the  Even  Start  Family 
Literacy  Program 

e  Application  for  Federal  .Assistance 
(Standard  Form  424  (Rev   4-«8)J  and 
instructions 

f.  Budget  Information — .N'on- 
Construction  Programs  (ED  Fonn  No 
524)  and  instruction 

g.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

h   Cenifications  regarding  lobbying. 
Debaiment.  Susyjension.  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  80—0013. 
6/90). 

1  Certification  regarding  Debarment. 
Suspension.  Ineligibility  and  \'oluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions,  (NOTE  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department  I 

j.  Disclosure  of  Lobbvmg  .Activities 
(Standard  Form  LLLI  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes  See 
the  notice  published  in  the  Federal 
Register  (fil  FR  14131  by  the  Office  of 
Management  and  Budget  on  January'  19, 
1996. 

An  applicant  may  submit  information 
on  photostatic  copies  of  the  application. 
budget  forms,  assurances,  and 
certifications.  However,  the  application 


form,  assurances,  and  certifications 
must  each  have  an  original  signature. 
No  grant  may  be  awarded  unless  a 
completed  application  form,  including 
the  signed  assurances  and  certifications, 
have  been  received 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chow,  Compensatory  Education 
Programs,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education.  600  Independence 
.Avenue,  SW  (4400.  Portals), 
Washington.  DC  20202-fil32. 
Telephone  (2021  260-2683.  Individuals 
w'ho  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS]  at  1- 
800-^77-8339  between  8  a.m.  and  8 
p.m  .  Eastern  time  Monday  through 
Friday 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (eg..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package 

Electronic  Access  to  This  Document 

Anvone  may  view  this  doc  Lirrient.  as 
well  as  all  other  Department  ut 
Education  documents  published  in  the 
Federal  Register,  m  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed, gov/news  html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone  (202)  21^1511 
or,  toll  free,  1-800-222-4922,  The 
documents  are  located  under  Option  G- 
Fiies/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register 

Program  Authority;  20  U.S.C.  section 

6362(a)(l)(Ci. 


Dated:  May  7.  1998. 

Gerald  N.  Tirozzi, 

Assistant  Secretary.  Elementary  and 
Secondary  Education 

Instructions  for  the  Application 
Narrative 

Before  preparing  the  Application 
Narrative  an  applicant  should  read 
carefully  the  description  of  the  program 
and  the  selection  criteria  the  Secretary 
uses  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract:  that  is,  a 
summary  of  the  proposed  project; 

2.  Describe  the  proposed  project  in 
light  of  the  selection  criteria  in  the  order 
in  which  the  criteria  are  listed  in  this 
application  package;  and 

3.  Provide  the  following  in  response 
to  the  attached  "Notice  to  all 
Applicants":  (1)  a  reference  to  the 
portion  of  the  application  in  which 
information  appears  as  to  how  the 
applicant  is  addressing  steps  to  promote 
equitable  access  and  participation,  or  (2) 
a  separate  statement  that  contains  that 
information. 

4.  Provide  a  copy  of  the  signed  set  of 
assurances  specified  in  section  14306(a) 
of  the  ESEA  (20  U.S.C.  8856(a))  that  the 
applicant  has  filed  with  its  SEA  and  that 
is  applicable  to  this  grant  appUcation. 

5.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 

The  Secretary  strongly  requests  the 
apphcant  to  limit  the  Application 
Narrative  to  no  more  than  20  double- 
spaced,  typed  pages  (on  one  side  only), 
although  the  Secretary  will  consider 
applications  of  greater  length.  The 
Etepartment  has  found  that  successful 
applications  for  similar  programs 
generally  meet  this  page  limit. 

In.strurtions  for  Fsfimstpri  Public 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  Number.  The  valid  OMB 
control  number  for  this  information 
collection  is  1810-0540.  TTie  time 
required  to  complete  this  information  ' 
collection  is  estimated  to  average  15 
hours  per  response,  including  the  time 
to  review  instructions,  search  existing 
data  resources,  gather  and  maintain  the 
data  needed,  and  complete  and  review 
the  information  collection.  If  you  have 
any  conunents  concerning  the  accuracy 
of  the  time  estimate  or  suggestions  for 
improving  this  form,  please  write  to: 
U.S.  Department  of  Education, 
Washington.  D.C.  20202-4651.  If  you 
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hdvu  cuiiiiiitiiiitii  ur  cuiu.ei  I 
the  Status  of  your  individu  in 

of  this  form,  write  directly  to:  Patricia 
McKee.  Compensatory  Education 
Programs,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  600  Independence 
Avenue,  SW,  Room  4400.  Portals 
Building.  Washington  D.C.  20202-6132. 

Notice  to  All  Applicants 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  enclosure 
is  to  inform  you  about  a  new  provision 
in  the  Department  of  Education's 
General  Education  Provisions  Act 
(GEPA)  that  applies  to  applicants  for 
new  grant  awards  under  Department 
programs.  This  provision  is  section  427 
of  GEPA,  enacted  as  part  of  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  for  new  discretionary  grant 
awards  under  this  program.  All 
Applicants  for  New  Awards  Must 
Include  Information  in  Their 
Applications  To  Address  This  New 
Provision  in  Order  To  Receive  Funding 
Under  This  Program. 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
federally  assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  sp)6cial  needs. 

This  section  allows  applicants 
discretion  in  developing  the  required 
description.  The  statute  highlights  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on 
local  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy: 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or.  if  appropriate,  may  be 
discussed  in  connection  with  related 
topics  in  the  application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of 


certain  potential  tMjnelicidries  to  tully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 
serving,  among  others,  adults  with 
limited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to 
carry  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  tends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 


Estimati 


Si  ,1  iffiK'ii! 


According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  1801-0004  (Exp.  8/31/98). 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education.  Washington.  DC  20202- 
4651. 


(  lti|»'i  liM's  and  PcrfdnndiK  c  liuiu  dtors 
fur  thf'  Fvci)  Start  hainilv  i.iterat  \ 

f^"or  your  information,  following  are 
objectives  and  performance  indicators 
for  the  Even  Start  Family  Literacy 
Program  (Part  B  of  Title  I  of  thp  ESEA) 
that  the  Department  has  dev(  :op,i;  in 
accordance  with  the  Government 
Performance  and  Results  Act. 

Objective  1.  The  literacy  of 
participating  families  will  improve. 

1.1  Adult  literacy  achievement. 
Increasing  percentages  of  adults  will 
achieve  significant  learning  gains  on 
literacy  measures.  In  1996,  53%  of 
adults  achieved  and  posttest  ■ 
moderate-to  large-sized  gam  bef  m  ten 
pretest  on  a  test  of  functional  math 
skills,  19%  on  a  test  of  functional 
reading  skills,  17%  on  a  test  of  math 
achievement,  and  14%  on  a  test  of 
reading  achievement. 

1.2  Adult  educational  attainment. 
Increasing  percentages  of  adults  will 
obtain  their  high  school  diploma  or 
equivalent.  In  1996,  10%  of  adults 
earned  a  GED  since  participating  in 
Even  Start. 

1.3  Children's  school  readiness  and 
success.  Increasing  percentages  of 
children  participating  in  Even  Start  will 
attain  significant  gains  on  measures  of 
school  readiness  and  achievement.  In 
1996,  80%  of  children  made  better  than 
expected  gains  on  a  test  of  school 
readiness,  and  63%  achieved  moderate 
to  large  gains  on  a  test  of  language 
development. 

1.4  Parenting  skills.  Increasing 
percentages  of  parents  will  show 
significant  gains  on  measures  of 
parenting  skills,  knowledge,  and 
expectations  for  their  children.  In  1996, 
41%  of  parents  scored  75%  or  higher 
correct  on  the  posttest  measuring  the 
quality  of  cognitive  stimulation  and 
emotional  support  provided  to  children 
in  the  home. 

Objective  2.  Self-sufficiency  outcomes 
of  participating  families  will  improve. 

2.1  Adult  employment.  Increasing 
percentages  of  adults  will  attain 
employment  during  or  after 
participating  in  Even  Start.  In  1996, 
13%  of  parents  unemployed  at  intake 
found  employment  by  the  end  of  the 
year. 

2.2  Continuing  adult  education. 
increasing  percentages  of  adults  will 
continue  in  their  education. 

Objective  3.  Even  Start  projects  will 
reach  their  target  population  of  ffunilies 
that  are  most  in  need  of  services. 

3.1  Recruitment  of  most  in  need.  The 
projects  will  recruit  low-income, 
disadvantaged  families  with  low  literacy 
levels.  In  1996,  71%  of  families  had  less 
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than  $12,000  m  annual  income  and 
47%  of  parents  had  /pss  than  a  nintti 

arade  educatmn  at  intake 

Obiectne  4   Loua!  Even  Start  proierts 
vmII  pro\'ide  comprehensive 
■  r'.struciiona!  and  support  services  cif 
high  qualit\  to  aii  families  m  a  cost^ 
effective  manner 

4  1  Service  hours  Proiects  wii!  offer 
i:h  reasingiv  higher  levels  of  sei^u  e 
hours  annuaiiv   In  1996.  projects 
averaged  J"!  hnurs  '-''adult  education 


201  hoi.r'-  n>  parenting  education,  and 
5  JO  hoiir^  O'  earlv  childhood  education. 

4  2  Participation,  retention  anO 
continuitv  Proiects  will  mcreasingiv 
improve  retention  and  continuitv'  of 
services   In  1996.  60%  o'  tamio''-'  m^tp 
expected  to  continue   The  adiiit 
education  participation  national 
overage  m  1996  was  114  hours, 
parenting  education.  2~  hours 

4  3  Local  collaborations   P'...:ei  ts  w\i\ 
inrreasinglv-  promote  nith-qiiality,  cost-       bcjmg  code  «ooo-c  j 


effect, \  f  collaborations.  In  1996,  on 
average,  projects  had  11  collaborators. 
Objective  5.  The  Depwulment  of 
Education  will  provide  effective 
guidance  and  technical  assistance  and 
will  identify  and  disseminate  reliable 
information  on  effective  approaches. 

5.1  Federal  technical  assistance.  An 
increa'^:' I  r>e-  t  r:ak.(-    ■   ocal  project 
direcio.'s  v^      •  >►  \     '•f.e^  with  technical 
assistance  or.  :  t     ;a:.ce. 
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INSTRUCTIONS  FOR  THE  SF  424 


This  IS  a  standard  form  used  by  applicant!  as  a  required  facesheet  for  preappUcations  anc  applications  su&rrLtieci 
for  Federal  assistance  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certificauon  thai  Sui*$  *nicr  %a>e 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  nave  seseciec  itie  p'og-'sn 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant  s  suDmissjon. 


Item 
1 

2 


Entrv; 


10 


11 


Self-explanatory 


Date  application  submitted  to  Federal  agency  (or 
State  if  applicat>l«)  II  applicant  s  control  number 
(if  applicable). 

Sute  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  wii!  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application 

Enter  Employer  Identification  N'umber  (ELV)  as 
assigned  by  the  Internal  Revenue  Service 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  -nter  appropnate 
letter's)  in  the  $pace($)  provided 

—  "New"  means  a  new  assistance  award 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligauon  or 
contingent  liability  from  an  existing  * 
obligation 

.Name  of  Federal  agency  from  which  assistance  :s 
being  requested  with  this  application 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  whicn 
assistance  is  requested. 

Enter  a  brief  descriptive  utle  of  the  project,  if 
more  thui  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (e.g.,  construction  or  real  property 
projecu),  attach  a  map  showing  project  location. 
For  preapptications,  use  a  separate  sheet  to 
provide  a  summary  descnpuon  of  this  project- 


Item: 


Entr> 


12.  List  only  the  largest  politica.  er.t, 
(e  g  ,  State,  counues.  cities/ 

13.  Self -explanatory. 


14.      List  the  applicant's  Congressional    ? 
any  Distnctls)  affected  by  the  profra.T 


15 


1*J 


i.fs    ai'er'.fc 


.  c :    o  "  d 


Amount  .'•equested  or  to  6«  eontr-. cuiec  c_'  -e 
tne  first  funding' budget  per;  oc  rv  f  a  - - 
contributor  Value  of  in-it.nQ  cor.ir:  d -:.  -  ^  ; 
should  be  mciudeo  on  appropr ;  a'.e  ...',  es  as 
applicable  If  the  action  w..,  .'-esu,;  .'.  a  •:■.  a- 
cnange  to  an  existing  awara  '..nccaie  £.1^^  '«? 
amount  of  the  change  For  aecreases  fnc.cs*  \T.t 
amounts  m  parentheses  '.'.  botr,  cas.c  ana 
sappiementai  amounts  are  .rcucec,  show 
breakdown  on  an  attacnec  sneet  For  multiple 
program  .''unding,  -as*  totals  a.'-.c  sno*  r'-canc^wn 
using  SAtae  categories  as  :t«m  .' 

.Applicants  shouid  contact  th*  State  S.-^le  Point 
oi  Contact  iSPOC-  for  Federa,  Exect.ve  Order 
12372  to  determine  wheUier  t.".e  ar?.;cat.on  is 
subject  to  the  State  interntcveT.rr.e-ts  -»•>  "w 
process. 


17.  This  question  applies  to  f.e  ape  .cart  organi- 
zation, not  the  person  *.-o  s.g-.!  as  the 
authortied  .representative  Categories  ;•  debt 
include  delinquent  aucit  Cisai.cwsr.cfs  .sj"^ 
and  taxes 

iS  To  be  signed  by  the  authcruec  reDre«>e'---et.ve  of 
Lhe  applicant  A  copy  of  the  goverr.ir.g  ^od^■s 
authorutation  for  you  to  sign  this  app.icatior  as 
official  representative  must  &«  or  r..e  .-  ;."e 
applicant's  office  (Certain  Federa,  afenc:es  rr.av 
require  that  this  authonxatioc  oe  suoniittea  as 
part  of  the  application 
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PuWic  repo'ti  ij  t^.    '.c^  ♦    i  !*i.s  collection  of  infoimation  is  estimated  to  vary  from  1  3  to  22  hours  per 
response     ',  '•    -i      i.fi.ijn    .♦    '  '  ^  hours,  mclud.ny  if\e  time  for  reviewing  instructions,  searching 
existing  iJ.im    .,  ^if.  ti  ,    j<itf>«(iiig  a/vd  maintaining  the  data  needed    arxj  completing  arxJ  reviewing  the 
collection  of  information.    Send  conriments  regarding  t^us  boroefi  estmate  or  any  other  aspect  of  this 


collection  of  information 


iu<Jing   Si 


s  f  i'  reducing  this  burden,  to  the  U  S    Department  of 


Education.  Information  Mdoagf 
Office  of  Management  arxJ  B  ,  i 


;  ,1'h!       .:' p,.>iMi.e  Dr.ision    v'.ashington,  D  C    20202-4651,  and  the 
Paperwork  Reduction  Proiect  1875  0102    Washington.  D  C    20503. 


INSTRUCTIONS  FOR  ED  FORM  NO.  524 


wtaPtir 


This  form  is  l.  .*hj  t  >  rt;.  i  "•  t       hJ  .i  Jual  U.S. 
Departnoent  of  Education  >i.«,i  t«t  i.iwvv  yn  a 
prograrrts.    Unless  directed  otNwf  w  se,  provide 
the  same  budget  information  '  ><  «ach  year  of 
the  multi-year  funding  "f  j  .est     Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summarv 


LLSuJ2Hi.j;l.:\ti, 


.a!iQn  Funds 


All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  t'><*  at  piicable  budget 
categories  shown  in  lines  '.    'i  '• . 

Lines  1-11,  columns  (a)-(e):    For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):    Show  the  multi  year 
total  for  each  budget  category.    If  furtding  is 
requested  for  only  one  protect  year,  leave  this 
column  blank. 

Une  12.  columns  (a)-(e):    Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12.  column  (f):    Show  the  total  amount 
requested  for  all  project  years.    If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

SflCtion  B    Dud^ei  Summary 
Mfl£L£t:Jt::d;  [a; ids 

If  you  I-"  -••  luired  to  in    >..<ie    x  volunteer  to 
provide    r.d'iohing  fuixJs  u'     t?  ef  fX)n-Federal 
resources  to  the  pwoject,  ••*•%«  should  be 
shown  for  each  applicabir'  ; «    : get  category  on 
lines  1-11  of  Section  B. 


Lines  lit    columns  {a)-(e)     For  each  project 

year  for  ^hich  matching  funds  or  other 
curTtfibutions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 

categ^if , 

Lmus   1    1  1    column  (f)     Shovv  the  multi  year 
total  for  each  budget  category     If  non-Federal 
contribiiti'on.s  are  provided  for  only  one  year, 
leave  this  column  blank 

Line  12.  columns  (a)  (e)     Show  the  total 
rTiatchmg  or  other  contribution  for  each  project 

y  e  .'J  ' 

Line  12,  column  (f)      Show  the  total  amount  to 
be  cont.'.bt.ted  far  a!i  years  of  the  multi-year 
project.    If  nun  Federal  contributions  are 
provided  f>;.f  oniy  one  year    leave  this  space 
blank. 

Section  C     Other  Budget  Information 

Pay  attention  to  applicabie  Pfoaram  specific 

instructions,  if  attached. 

1.  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  b<jdget  category  listed 
in  Sections  A  arxi  B 

2.  If  applicabie  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  tuedi  that  will  be  m  effect  during 
the  furKiing  period     In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  arxl  the  total  indirect 

e  »pense 

3.  If  applicable  to  this  program,  provide  the 
rate  atK)  base  on  which  fnnge  benefits  are 

caici.iated 

4.  Proviiie  other  explanations  or  comments 
you  deer-ri  necessary 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


OMS  Approv»i  Mo  C344-00AC 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  Lf  you  have  queslicr.s. 
please  contact  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  r^inre  appi.ca-Ls 
to  certify  to  additional  assurarKres  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financiid  ca;>ability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  pro(>er  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate. 
the  Bute,  through  any  authorised  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3  Will  establish  safeguards  to  prohibit  employees 
from  using  their  (Msitions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  pwrsonal 
gain 

4  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  afler  receipt  of  approval  of 
the  awarding  agency 

5  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  US  C  55  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F) 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (PL  88-352)  which  prohibiU  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (bi 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  US  C.  55  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U  S.C  5  794),  which  prohibiU  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  S  C  5§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age. 


(e)  the  Drug  Abuse  Office  and  Trealmer.t  .Act  of 
1972  (PL  92-255),  as  amended.  rei8t)ng  to 
nondiscrimination  on  the  basis  of  drug  abuse  t  f) 
the  Comprehensive  Alcohol  Abuse  and  Alcohol. sm 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism,  (g)  55  523  and  527  of  the  Public  Heai.r 
Service  Act  ofl  91 2(42USC  290dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentialit?  of" 
alcohol  and  drug  abuse  patient  records,  hi  Tu.f 
VIII  of  the  Civil  RighU  Act  of  1968  (42  L  S  C  i 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  renui  or  financing  of 
housing,  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statuteis  under  which 
application  for  Federal  assistance  is  t>eing  made. 
and  (J )  the  requirements  of  any  c  t  r  e  r 
nondiscrimination  statute(s)  which  ma>  apply  to 
the  application 

7  Will  comply,  or  has  already  compiiec  *-.th  ;-f 
requirements  of  Titles  II  and  III  of  the  lr.i.''crr- 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  191"0  P  L  91  646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acouireci  a> 
a  result  of  Federal  or  federally  assisted  projr'ar-.s 
These  requirements  apply  to  all  interestr-  .r.  real 
property  acquired  for  project  purposes  regarc  e'.- 
of  Federal  participation  in  purchases 

8  Will  comply  with  the  provisions  of  the  Hairh  Act 
(6U  SC  51  1501-1508  and  7324-7328  which  ;n-.it 
the  political  activities  of  employees  »hcsf 
principal  employment  activities  are  fu.ioec  r 
whole  or  in  part  with  Federal  funds 

9  Will  comply,  as  applicabie,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U  S  C  55  2768  to  2~fva- 
7).  the  Copeland  Act  (40  U  S  C  5  276c  and  1? 
L  S  C  55  874),  and  the  Contract  Work  Hours  ana 
Safety  SUndards  Act  (40  U  SC  H  22"  333). 
regarding  labor  standards  for  federa;.\  as^-.y.ec;. 
construction  subagreementa. 


Authorized  for  Local  Reproduction 


J  t )  U>*' 
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10  WU 


■  T.  p  .  ■ 


if  •;;;>  ;~«b.e     *-.Lh^   Hood   .r.iurtnce 


purcnms*  re-., ^.  ,'f-;f  r.;i  of  Sect. on  102  a  of  th* 
Flood  Dis*»-.f '  P-  .'<•>.■;, .T.  Ac.  of  !9''3  P  L  93  234 
which  requires  -ecp  e-".»  .r,  «  ipeciai  Hood  haiArd 
•  'r«  ■..  par'.cpa'e  .r  ■-he  prugram  andtxi  purcha** 
fj'.-.d  rt  ..mrrr  ,:  it't  tota.  coat  of  inaurabie 
eonsTjC.  :■-.  a-d  a-q.i:«!t:on  is  flOCKKlor  more 

11.  Will  comp.'.  trMh  er.  V  .ronmentil  itandarda  which 
rr.a  .  ti*  pre*crit>e<l  purauant  to  lh«  foUowing  <a 
I'-f  .  t  .^'-lon  of  en  v  ironraentai  quality  contro. 
n:fa»^'»i  jnder  iht  Nat.onai  Env ironmentai 
P  .  .(••.  Act  of  19«^9  P  L  91  1901  and  Exacutiv* 
Order  Ea)  11514  b  noti.ncaf.on  of  violating 
fa.:;. ;'.;««  puriua.n'.  U)  EC)  1173*  t'd  protection  of 
we:. and!  puri..ui.r;'.  to  EO  11990  id)  evaluation  of 
r..x<l  raiardi  .r.  Tuxxip.ainj  in  accordanc*  ^nth  EO 
1I9!IS  t  aiiuranct  of  project  conaiftency  with 
tne  approved  Slate  managemtnl  program 
d<fve,op«>c!  under  the  Coaau!  Zlone  Management 
Ac  of  19'2  '16  L  S  C  ti  1451  at  atq  ••  (f 
C'.-;a;";.rtr.,'v  of  Fedprai  acUona  to  Sute  iClear  Air 
Ir-;p  ementat.or.  Plant  under  Section  176tC'  of  the 
Cear  A.r  Act  of  1955.  ai  amended  i42  U  S  C  t 
"4'  ;  e"  *e<;  g  protection  of  underground  aourrei 
of  lr:r;»..r.g  «at«-  under  the  Safe  Dnnkmg  Waiar 
Ac  of  l^i  ai  a-T^.ended,  'P  L  93-523).  and  'h. 
protect. on  of  e-^dange-ed  ipec;e»  ander  the 
E  naargced  Sp*T.e«  .■^ct  of  I  9-3  ai  amended  P  L 
S3  2l5 

12.  Will  rorr--p,v  «;tr.  '.ne  'A    .a  a.nd  Scen.c  Revert  Act 
o'   !9fi8     16   U.S.C     II    !2''i    et   »eq      re.ated    tc 

p'  '-»K-t.-,g  .-orr ;«■"■?-/_»  or  pot/"C.a.  co rr. pcj n e r, t J  c/ 
tr.e  naiiuna.  *i.a  ana  jcemc  rivert  lyitem 


13  W  !'.  aiBiit  the  awarding  agency  in  aiauring 
compliance  with  Section  106  of  the  National 
Hi»loric  PreMrvttion  Act  of  1966,  ai  amended  (16 
I  SC  470),  EO  11593  (identification  and 
protection  of  hiatoric  propertieil.  and  the 
Archaeological  ar«l  Historic  Praaarvation  Act  of 
1974. 16  use  469aleti«q  ). 

14  Will  comply  with  P  L  93-348  regarding  the 
protection  of  human  aubjecti  involved  in  rasearch. 
development,  and  rtlatad  activitiaa  supported  by 
thii  award  of  aatijtajnce 

15  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P  L  89-544.  as  amended.  7  U  S  C 
2131  et  teq  )  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animils  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistanct 

16  Will  comply  with  the  Lead- Based  Paint  Poisoning 
Prevention  Act  (42  U  S  C  II  4801  tt  seq  )  which 
prohibits  the  use  of  lead  baaed  paint  in 
construction  or  rehabilitation  of  residence 
structures 

17  Will  cause  to  be  performed  the  required  fmancial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984 

IB  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program 


5'CNATUM  0^  AUTHO«UriO  CI'ti'vinO  0*»'C.a. 


APP\.<JMT  OMCANIZATON 


r.Tii 


DATE  $UiM!TTlD 


Sf   t7it>      t  «8     a*:k 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Appticants  ahoutd  rafar  to  th«  regulation*  cilad  balow  to  (i»t»rmin»  tha  carbficabon  to  which  thay  mr*  raguirs<]  ic  stiaa-      *.pplicanit  cKouid  liao 
ravtaw  tha  tnatructiona  for  cartiftcation  mcludad  in  Iha  ragulationa  bafora  comptating  lhi«  form     Sigrjatura  ot  th»t  'orm  pfcv»aa»  «or     n    mliaiMia 
with  carofication  raquirafTwnta  undar  34  CFR  Part  82,  "Naw  Raatncbon*  on  Lobbyioj}  '  and  34  CPR  Part  86    'Gowrnrrttrtt  wk)«  i>at>»<-"->«"'  aid 
Suspana<on  (NonprocuremantI  and  Govarnmanl-wida  Ra<|UirarT>anti  (or  Onj^-Fraa  Work.pl»ca  jutanta)  '    Th«  carti'.catiom  >h^  Ex  f  vatac  ••  t 
matanal  rapraaantation  of  fact  upon  whtch  rabanca  will  b*  placad  wSan  tha  Dapartman!  of  Education  datarrmnaa  tc  »»»ixi  rn«  ccvwac 
tranaaction.  grant,  or  cooparativa  agraamant. 


1     LOBBYING 

At  ra<|uirad  by  Saction  1362.  Titla  31  of  tha  US    Coda,  and 
impiarr>an1ad  at  34  CFR  Part  82,  for  paraona  antanng  into  a  gran; 
or  cooparativa  agraarT>anl  ovar  I  I  00,000    aa  dafirtad  at  34  CFR 
Pan  82,  Sacbona  82  106  and  82  110    tha  applicant  c*rtifi««  that. 

(ai    No  Fadaral  appropnatad  furvla  hava  baan  paK)  or  wiU  b«  paid. 
by  or  on  bahalf  of  tf>a  undaratgr>ad,  to  any  paraon  for  infiuancirtg  o' 
attampbrtg  to  inftuar>ca  an  officar  or  amptoyaa  of  any  agancy    a 
Mampar  of  Cor>graaa,  an  officar  or  arr^iioyaa  of  Cortgraas,  or  an 
amptoyaa  of  a  Manner  of  Cortgraaa  in  cormaction  with  tha  making 
of  any  Fadaral  grant,  tria  antanng  into  of  any  cooparativa 
agraamant,  arid  tfva  axtanaion,  contirxjaOon,  rtnewat,  amendmont 
or  rnodification  of  any  Fadaral  grant  or  cooparativa  agraamant 

vbi    II  any  fund*  othar  than  Fadaral  appropnatad  fund*  hava  beeri 
patd  or  wiU  ba  paid  to  any  paraon  for  inftuancing  or  anampting  to 
influanca  mn  officar  or  amptoyaa  of  any  agarK:y,  a  MamPar  of 
Corvgra**.  »n  officar  or  amptoyaa  of  Congra**.  or  an  empioyae  o'  a 
Mambar  of  Congraa*  m  connacDon  with  thi*  Fadarai  grant  or 
cooparativa  agraamant    th*  urxjaraignad  ahall  constat*  and  aulxTiit 
Standard  Form     LLL,  "Di»cloaure  Form  to  Report  Lobbying."  m 
accordanc*  with  it*  inatrucborta; 

to  The  undaraigned  ahall  require  that  tf>a  lar>guaga  of  thi* 
certification  be  irtcludad  in  tf^  award  docun'>anl*  for  all  aubaward* 
at  all  bars  (irxduding  aubgrant*.  contract*  aryier  grant*  arvl 
cooperative  agrearrtent*.  and  (ubcontractsi  and  tfiat  all 
subracipient*  *hall  certify  and  diacloaa  accordingly 


2     DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

Aa  'equired  by  Executive  Order  12649,  Dabarmani  ar>o 
Suapenaion,  and  imptafTwntad  et  34  CFR  Part  85    for  prospective 
perticipant*  in  primary  covered  transaction*,  a*    defined  at  34  CFR 
Part  85,  Sacborw  86  105  and  86.1  10- 

A     Tha  applicant  ceatfie*  tfiat  it  and  it*  pnncipals: 

(ai  Are  rwl  presentfy  debarred,  suspended,  proposed  for 
dabarrrwnl,  declared  ir>aligible,  or  voluntartly  excluded  from  covereo 
transactions  by  any  Federal  department  or  egencv; 

(b)  Hava  r>ot  witfvn  a  three- year  panod  preceding  tht*  application 
been  convicted  of  or  had  a  civil  fudgan'^nl  rendered  against  them 
for  commission  of  fraud  or  a  cnnmnal  offanee  in  connection  with 
obtaining,  attempbng  to  obtain,  or  performing  a  public  (Federal 
Slats,  or  local)  transacbon  or  contract  under  a  public  tramaction; 
Molabon  of  Federal  or  State  antitrust  statutes  or  convmssion  of 
embeitlement,  theft,  forgery,  bnbary.  falaificaOon  or  destruction  of 
records,  rnak.ir>g  falaa  slatamants.  or  recei^^ng  stolen  property; 

(cl  Are  r>ot  presently  iryjicted  (or  or  otf>arwisa  crwmnaWy  or  avnlty 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  tha  offerees  enurr>e/ated  in  paragraph  (1  ifbl 
of  thie  cemfication,  and 


idi  Hmv  not  within  a  ttvee- year  penoc  pfe<.ad»r>c  rh»a  application 
had  one  or  mors  pubhc  transacTior  ifeoe'ei    State    o<  tcxzS- 
terminated  for  cause  oi  dslauii    sric 

B     yVhere  trie  applicant  ii  unabia  tc  cen.f.,  u   »"*  of  rrw 

•  tsiemenia  >n  trut  cartificabor^    hf  c  f^  sMjl'  artac"  an 

•  xpiariation  tc  thia  appiicanor. 


3     DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIOUALS) 

Aa  rec»ui'e<!  Dy  lh«  Orug-F-ea  AcKpiaia  Act  ;■•    '  9SE     t-v. 
implomervted  at  34  CFR  Pen  8S    Sjtjpei'  f    '.,'   ij-»r>ie«    m 
aafinad  at  34  CFR  Pan  8E    Suctjona  8E  «>C't  »nc  8f   fO- 


A      T*x  applicant  certiftea  t*-,*! 
oruQ  frea  wcTtplaca  b> 


(■■.'>*ACf      f 


(a)  Pubiishing  a  statemen!  ict'v^'ig  »"->c«c-vee«  •^«•  •'•<»  ._,i.««ful 
^narwjf ectu'B    d>*trit>^tion    d'spaf^iii'ig    pciaseaatar,    o*  u»»  -  '  i» 
coriTfotied  Substance  ta  p'o^ibiteio  -r  '.nr  ^'entea  a  wo'XptiKa  eric 
specif/ing  trie  acljona  Ti^aT  mt>    E>e  '»»•'-   ifc^B''-«*  e^'ii^r  ve»«  'or 
vioiatton  of  aucr  prorntiiLon 

(bi  Eslabitshi'^g  er  o'>  going  drug  free  ewa/e.naaa  I'l-^-mtr.  ;a 
,nfc,rT.n  erripir^^eg  at>out- 

(1)  The  6nnQ9f%  of  d^ug  aboaa    r  t-^a   t*.i..-kcni*.  ^ 

(2)  '^'''f  j'»firee  a  poi..;  »  ;;■*  '-'.s.^'aiTir,,  ^  ci',,y  "»>»  •.■■.■>;..»,  e; 

(3)  Any  evailabie  d-'-.jc  coariaoii'-.^    'ei-,at.>.i'?e'  ..'-    e^ic  t^^i"'  ^-cr 
assistef*ce  pragrama    »nr: 

4    Tha  penaltiei  Mvs!  may  t>a  impoaed  lipeil  ampio yea*  fo'  dr^c 
abuse  v^olafiona  occu'nrvg  i^  th«  wolkplaaa; 

(c)  fiAalung  i!  a  '*Quifernent  thai  eacr  err^picyea  ^.c   ba  ar*gag*c  •'■ 
the  perforrnanca  o*  tha  grerit  t>a  Qt-^Br  a  cr^fcy  c'  tha  aiete'^^nt 
requires  by  paragrapi^  la 

(d)  KiGtifyirvg  tr.a  err^iioyea  ir.  t^a  aie'ef^ien-  ^a.,^i»eo  t^,  c^e^n^j  ^-^ 
i&i  that    aa  a  condilior  o'  •rripiovrr.er.'  jroe;  t^a  g-en:    ^"-^a 
erriptovea  wili 

(1)  Ab.de  ty  tha  lerma  o'  '.ha  tteieTian:    s'x: 

(2)  Notify  rhe  eTipioye'  in  anting  c^  %*»  oi   he'  v  CJ"v^r  iu...r  U:--  * 
vtotatioi^  0*  s  cnrmnai  drug  alatuia  c>cc.jrnr>g  -r  tha  <»,r)nki>.»i  r  -v 
i»te'  than  five  caiender  Oeyt  afte'  nuC  tor>v»ctior 

(el  Notitying  th*  egency    in  wntirig    witrun   iC  cai*naa>  oeya  e^ia 
receiving  nobc*  under  subparagrapr  (di  2    ''of^  ar  er'^>evea  ci 
otherwise  receiving  actual  nobce  o*  such  co'^i^ctio'-      tmpicye'a  of 
convicted  employeaa  must  proy«d*  noDca    including  poaitior  ttia 
to:  Director    Grant*  anO  Contracta  Service    -^  S    Oepartmen:  o' 
Educabon.  600  Independenc*  Averxj*    S  I'r    [Roorr'  36CK:    GS* 
Regional  Orfic*  Building  Nc    3.    Vyashinotor,    DC  2C2C2  4 '  JC 
Notice  shall  include  tha  identificatior  numtie'U    o'  each  artectec 
grant 
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(f|  TAing  on«  of  «»•  following  acboo*.  with."  30  c«i.  -  ^       ^ , .  ol 
r«c««v»f>g  nottc*  ondof  •obp«f«g»«ph  (d)<2)    *         -..s  .ct  to  ^ov 
•mptoy**  who  !•  to  convlctod 

<1)  T*ing  ***opn«t«  p«f»o»>n«l  •CO.      iv.*    »    such  bo  •»np(ov««. 
up  to  •nd  includinfl  t«fm«r»«tion,  con«i«i»r)«  with  tho  r»<^f«»noot« 
of  tho  RohaMitation  Act  of  137  3    u  •m«r.d»d    of 

(21  Requiring  tuch  •mp«ov««  :-  ►»  :     j.  4  »  »«    t'octofWy  '"  • 
drug  abuM  Mwatano*  of  roftabibtation  pfogram  approvod  tof 
•uch  purpo«««  by  a  Fadafal.  Stala.  or  local  haatth.  law 
anforcamant.  or  othar  aporopnata  aganey: 

(g)  Makir^  a  good  faith  atfort  to  coonnoa  to  maintain  • 
drug-fro*  workp4aca  tfirough  ImploTiantation  of  r "'•J' <»■''• 
(a),  (b).  (c).  (dl.  lal.  and  If) 

S.  Tha  granlaa  may  HMart  m  tf»a  tpaca  provtdad  balow  tf»a  attaia) 
for  tha  parformaoca  of  wort  dona  in  connaction  with  tt»a  apacific 
grant 


DRUG  FREE  WORKPtACE 
.GRANTEES  WHO  ARE  INDIVIDUALS! 

Ai     f»  ).     ■■»■:   r..    !'^«   D'-^.J  ''•«    Aurl.pl»<.«    *,  •  c.t    1988     •no 

r).'      ,;    ,'     <4        tf!    P»r-    8S      S».  t.'.n.   8S    606   .ntj   85   610 

A       »«    a      .•<»-!  ■  •-'•    -■'   ''«   jr«f        c»rtjl»    !fi»l       «>dl   rvol  •r>9»0«  .n 
th«    ,.!»»',    ■T,»<H,<»c!u'»     dUt'ilHjtior-     Ji»p«n«ir>y     po«*««»on.   o< 
■,i,      ■  „        .  '■  „:mi  »otnt»ric«  ."  ^    .fiducting  afiy  activity  with  tha 


B.    If  co'vi    '»,i     '  •  .  'imc^ai  d"jg  of'«n««  f»»u(t)rvfl  from  ■  violation 

otcu'-  •  „   J-..'"'g  "~^  conduct  o*  •ny  gram  •ctuntv.  i  wii  rapon  is» 
Cor.vl,  !,  .'       r    •'.ling     wilhir.    '0    ;.ai«nd»   d«v«   o*  tfva  OOOVIClKm 
'  .     :..!•':  •  .1     .j'»ntt  •na  ConnnH  S«rvic«     D»p«rim«nt  ot 
f  )..v«'..  "    &CK   ifvJ»p»od»nc»  Av«r>u«    S   A     iBoofn  JOOO    GSA 
.J.j..r,,i    .i"  ,  •  BoiKJifHi  No     3      AM^«r>aior%    DC   20202  41  JO 
s    r  .  »  «■  »»*     -v  i-,>o«  r^«  k3»^''f'i  «*■■■'"  'Xif'^ff^fiii  ol  »ach  af^»cl»d 


Ptaoa  of  Parformarvja  (Strai 


city,  county,  atata,  np  coda) 


ChMk   I   I  If  th. 


kplacaa  on  fiia  tttat  mm  not  idantiftad 


Aa  Iha  duly  authoniad  rapfaaaniativa 


of  tha  mpiacant.  I  haraby  cartify  tf»««  tha  apphoant  w*  cof«>  ,  ~  tr  tN«  mL,^,^»     •rt.ht.tior 


NAME  OF  APP  LICANT 


t>«-   A,«.  ARD  MiMBfH  AND      0«  PROJECT  SAME 


T  SAME 


PRI^f^ED  NAME  AND  TITLE  Of  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80  0013 
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:(.4{)Q 


Certification  Regarding  Debarment.  Suspension,  Ineligibility  and 
Voluntary  Exclusion  --  Lower  Tier  Covered  Transactions 


■f^Nt  certification  is  requirad  by  the  Dopartmant  of  Education  regulaDona  impiamantirid  Executive  Or(3»f  '26*S    Deba"'!*' 
CFR  Part  85    for  all  lower  tiar  tranaacuona  maating  tha  thtashotd  and  tier  requirement*  ttsteti  at  Section  6E  "  'C 


»fX~    Sw-B|>«r-»»-. 


Inatructiona  for  Cartification 

t      By  aigmng  and  •ubrT«ttir>e  thit  propoaal.  ttia 
pfoapecOv*  lower  tier  participani  it  prowjins  the 
certification  set  out  below 

2  The  certification  in  tl«e  olauee  is  •  matenal  rapreeentation  ot 
feet  upon  which  reliance  waa  placed  whan  thia  transaction  was 
entered  into     If  it  is  later  datarminad  that  tf>e  prospective  lower  tier 
participant  krwwingly  rendarad  an  arrorvaous  certification    m 
actdition  to  othar  remedies  availabia  to  the  Federal  GoverrvT>ent    the 
department  or  agency  with  which  this  tranaaction  onginatad  may 
pursue  available  remedies,  includir>g  suapanaton  and/or  dabarrT>ent 

3  The  prospective  lower  tier  participant  shall  provide  immediate 
wntten  rwtice  to  the  person  to  which  this  proposal  is  submitted  if 
el  any  bm*  tl>e  prospective  lower  tier  partiopant  learns  that  its 
cortificabon  waa  efrof>aous  when  •ut>fnirted  or  has  become 
erroneous  by  reason  of  changed  circufrvstances. 

4  The  terms  'covered  tranaaction,'  'dabarrad,'  'auapended,' 
'ineligible,'  "tower  tier  covered  transaction,'  'participant     "  person  " 
■pnmary  covarad  tranaaction,"  '  pnr^cipal,'  proposal*  and 
'voluntanly  excluded,'  f  usad  in  this  clauaa.  f\ave  tha  meanings 
set  out  in  the  Oefirvtions  and  Coverage  sections  of  rules 
implomentir>fl  Executive  Order  12549     Yoti  nnay  contact  the  person 
to  which  this  proposal  is  sutvrvtted  for  assisterKS  m  obtaining  a 
copy  of  those  regulations 

5  The  prospective  lower  Der  participant  agrees  by  sutirmtting  this 
proposal  that,  should  the  proposed  covered  transacbon  be  entered 
into.  It  shall  not  knowingly  enter  into  eny  lower  tier  covered 
tranaaction  with  a  person  who  is  debarred,  suaparvlad,  declared 
ineligible,  or  voluntanly  axcKidad  from  parDcipaoon  in  this  covered 
tranaaction    unless  authon/ed  by  the  department  or  agency  with 
which  this  tror«»ction  onginaled. 


6      The  prospective  lower  tie-  penicipent  ti^rtne.  agrees  f» 
submitting  this  proposal  that  it  wi*  include  the  aauee  Ctled 
"Certjticalion  Regardirjj  Dabarrrient    Soepeneton    irnAgibifct.    e-Kl 
Vcjiuntsry  Exclu»»orvi.ower  Tier  Coverea  "^ ransat  bone 
withoot  modification    ir  alt  lowei  tier  coverec  treriaactioris  anc  in 
el!  solicitel.ons  for  lower  tier  ccverec  trensect-oria. 

"■      A  peri'Cipent  in  s  cove'ec  transectior-  t-,*,   •»),  ijpor  ■ 
certification  of  •  prospective  perncipent  ■•■  •    tinier  tier  cp^-e-K 
transection  ther  it  is  r^ol  debarreo    suspenoec    .naligitxs    c 
voluntarily  excluded  from  the  covered  t'ansactior.    ur»e*> 
xncws  that  tf>e  certification  is  error^«ous     A  participant  rnev  oe^iiot 
the  metfvx]  and  traquancy  by  whicn  n  Oeterrmnet  the  abgibiii'i  ■:>» 
Its  principals      Each  participant  msv  tx.'t  n  not  'equirec  !c    ,  f».:-» 
the  Norxirocu'emeni  utt 

8  Klothing  contained  -n  the  'oregoino  shali  be  conslnjeO  '.c  r»tjui'» 
establishnienl  of  e  systerr  ot  recora»  .r  oroe'  tc   ^enclef  ir  ^..t.c 
*a*tn  the  certificetior^  reQuireic  Dy  ttT»  ci»u»«      ''n#  i.r»cwiecli^ 

end  information  o*  s  perticipent  n  net  'eoj"ec  tc   siceec  t'.»' 
wirvch  IS  nornrvaliy  possesseo  t:v  a    c>^./Oi»'i'  r-e'*:-  -r-  tn*  o-a  -.*  v 
course  c'  Pus-neas  dealings 

9  tucept  tor  tfensactions  autrvon/eO  unoe'  t.ereg'ap'"  S  o'  rt^e«e 
instructions    if  s  perbcipant  i^i  s  ccveieo  tianse-rticn"  kr«»r.n^, 
enters  into  e  lower  tie'  coverea  trensectar-   »^!^  t  t»e'»or  «*rx.  is 
suspended    debarred    ineligible    o'  voijrMe.fvy  e«ciudec  •'u*^ 
penicipetjon  m  this  transaction    ir,  edditior  tc   otr^ei  rem^Oies 
evaiiaLte  tc  the  l^ederal  Goverrv-nem    tf>e  oeperir-ient  or  apeni  . 
w'ti^i  wt^tch  This  trensection  onj^r.etec!  rriey  p.^'»o«  evaHatus 
remedies    including  suspension  itnc  o'  oeCjer^nent, 


Certification 

(1)  The  prospective  lower  tier  participant  certifies,  by  aubfrsssion  of  this  proposal    the'  neither  it  •~ki'    ji  pnncipan  »r«  presenr*  oe€>»"ei3 
suspended,  propoaad  for  debarment,  declared  ineligible,  or  voluntanly  excluded  f'or."  partjcipetior-  m  ttvi  t'ensectio.-  t-v  •"»  'eoe-a 
dapartmant  or  agency 

(2)  Where  the  prospective  lower  Oer  participant  is  unable  to  certify  to  any  o'  trie  siaternents  in  this  certification    sucr  p'ospectwt 
participant  shall  attach  an  axplariation  to  tf^s  proposal. 


NAME  OF  APPUCAfJT 

PR.AWARC  NUMBER  AND'OR  PR&JtC  NAi«1£ 

PRINTED  NAME  AMD  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0014,  S/'SO  (Replaces  GCS-0O9  (REV,  1  li-SS),  which  is  oOsoietei 


'T,  3 '  n 


'■prlrrnl    Rcci'^trr  '  \''-'     f- ^     N'-"     01  /T..o9'^-3v     Vfai/    i?     1  qqp  /  NJotippc; 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Corr%}is'.9  :r-,s  torm  to  disclose  i.jtr' ,ing  »..  !'v-i!i9s  I". -suan-  to  3'    US  C    ^JS2 


oi4»-oo*e 


1.        Typ«  o<  ^«  !•'•>  Action: 

b.  grant 
*  '    o.  cooocrativn  1^  ■* 


o.  coop«rativn 
d.  ^omn 

a.  loan  guaraniaa 
f.  loan  in»urance 


u 


b .  '  I  u ! ,  a,(  »  »»  a '  J 

c .  p  -  <  s  I  a  "v  9 ' '.; 


3  R»pcxt   Typa 

a    irvt/al  filing 

b     rriatefiai  chanya 


^c 


4.  Nam«  •*><]  Aac»r»«»  o(  «apo»iwi«  Inv, 

D      Prima  tZ]       Sut»*i    tt^. 


Cong'«««i'"i«*  C>i»trtcl,  ff  known: 


for  Malarial  Chang*  Only 
vasr quartar 

date  of  la«t  raport 


If  Raporting  Entity  n  No  4  ••  Subawardaa,  Entaf 
Nam*  ar.d  Addraaa  of  Prima: 


Corigraaaional  Dtatncl.  rf  known 


$1^^^•'»^  D«p»r'f'>«""A3«"cy; 


Faoarai  Program  Nama/Daacnption 


'  -■  '^    Suf'ibaf     '.'  appi'cabia 


!■  mJ»!  •.    A  , 


N      .tar.  if  known: 


A»vard  Amoun'    '/  *oow^ 
t 


10        i     Ni'-v«   «i  .1   A  1  !>•••    >'  ll)OD*iiij  tTTtrTy  Hag.aua.ii  &     k^dividuaia  Parlorning  Sarvicaa  Unciudtng  addrass  ff 

(If  mdiviauml.  /•st  nmfna.  ftrst  nmna.  Ml): 


iimsi  r,o/r>»    fusr  nama,  Mlj 


\\        *, w,.-.*      V*    t'*T"»«' 


Qa^.tua« B- 


4?    F- 


-s- 


,.>  v'  **'^'  Tr*r~*v» 


B.    1    fT^^- 

O  b.  II'  IcrrxJ.   sp-ffcrtT 


vatue — 


4^    TrP*  rrf  t*- -  i^nt  »(>»»,■*"  ai*  ft^tit  nptf*r< 


"9    ^g»ni^>f»r 


b    o"w  'iii'c  *Ba 


-B- 


c  c':>f'"' w^aior^ 


O  a.  tl^*orrfKi 


-*■    ■tft'm'     »^^o^!.'>^^l^ 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTTVITIES 

Thaa  dbdoaura  form  ahal  ba  complatad  by  tha  raporting  antity.  wSathar  tobawardaa  or  prima  Fadaral  raoptant  tha  mmauort  a 
ranaipt  of  a  oovfad  Fadaral  acbon,  or  a  matafial  changa  to  a  pravtoua  filing,  purauant  to  titia  31  U.SC  aaction  13&2  Tha  ftitrtg 
of  •  form  ia  raquirad  for  aach  paymant  or  »Qfm»nX  to  maka  paymant  to  any  lobbying  antiry  for  inflLiartcine  or  artarrvptirvt  tc 
kifluar>ca  an  oHIcar  or  amployaa  of  any  agancy.  a  Mambar  of  Congraaa.  an  officar  or  arrkplovaa  of  Congrksa  or  ar  am^icy—  o* 
a  Mambar  of  Congraaa  in  corwMction  with  a  covarad  Fadaral  action.  Uaa  tha  Of -LLL -A  Owmnuatujn  Gt'taat  »or  addHK»'>ai 
information  if  «ha  apt*  oil  ttia  form  ia  in»daquata  Complata  all  Itama  that  appty  for  both  tha  irutial  ffling  and  matarial  c^ianga 
raport.  Rafar  to  tha  impiamanting  gLiidar>ca  publiahad  by  tha  Offica  of  Managamant  and  Budgat  tor  addJt>onai  mformaoon 


1      tdarrtify  tha  typa  of  covarad  Fadaral  action  for  wtvch  lobbying  activity  w  ar>d/or  haa 
of  a  covarad  Fadaral  action 


n  aacurad  tc  >nfluaoc*  tha  ootcoma 


2     Idantify  tha  atatua  of  tf>a  covarad  Fadaral  action 

3.  idantify  tha  appropriata  ciaaaiftcation  of  thia  raport  If  this  m  a  follow  up  raport  cauaad  by  a  matanai  cfiar>9a  tc  tha 
information  pravioualy  raportad,  antar  tha  yaar  and  quartar  in  which  tha  changa  ocx^urrad  Eniar  tha  data  o<  tha  aai 
pravioualy  aubmittad  raport  by  thia  raporting  antity  for  thia  covarad  Fadaral  action. 

4  Entar  tfw  ful  rtama.  addraaa .  city,  atata  ar>d  zip  coda  of  tha  raponir>g  antity.  Irtciuda  Congraaaional  Diatrict  if  iinown  Chacii 
tha  ^propriata  daaaificaiion  of  tha  raporting  antity  that  daaigrvataa  If  it  ia.  or  a^pacta  to  ba.  a  pnrr>«  or  aubawarc  ractpiant 
idantify  tha  tiar  of  tha  aubawardaa,  a  g  ,  tha  firat  aubawardaa  of  tha  prima  m  tha  lat  tiar  Subawarda  inciuda  bi/i  ar*  no: 
Umltad  to  aubconvacta,  aubgranta  and  conract  awarda  undar  granta 

5  ff  tha  orgartization  filing  tha  raport  In  itam  4  chadta  'Subawardaa*  than  antar  tha  fuli  narr>a  addraaa  ctrv  atata  ai^c  zv 
coda  of  tha  prima  Fadaral  r*clpiant.  krtciuda  Cor>graaaional  Diatrict,  H  tinown. 

6.  Emar  tfta  rtarrta  of  tha  Fadaral  agartcy  making  tha  award  or  loan  commitmant.  tncluda  at  kaaat  or>a  orgar>uauon»i  i«vai  batow 
agancy  nama.  if  known.  For  axan%pta,  Dapartm«nt  of  Tranaportation,  Unitad  Stataa  Coaat  Ouard 

7.  Errtar  Iha  Fadaral  program  narrta  or  daacription  for  tha  covarad  Fadarai  action  litam  1  i  H  known  antai  tt^  tu>  Caiato«  of 
F*daral  Domaatic  Aaaiatanca  |CFDA|  numbar  for  granta.  cooparativa  agraamanu,  ioarta    and  loar  oommitrri*nta 

8.  Entar  tfw  moat  appropriata  Fadarai  idantifying  numbar  availabia  for  tha  Fadaral  action  idantiftad  ir  iiarr  1  la  g  FUqijaat  for 
Propoaal  (RFP)  numbar;  Invitation  for  Bid  (IFB)  numbar.  grant  announcamant  numb«r,  tha  contract  grant  o»  'oan  awafc 
rHjrnbar.  tha  ^ptcatiar\/propo«iy  control  numbar  aaaigrtad  by  tha  Fadarai  agancyl    knciuOa  prafmaa    •  s      'RFP-OE  90-00  ' 

9  For  a  covarad  Fadarai  action  wfwra  tfwra  haa  baan  an  award  or  loan  commitmani  by  tha  Fadaral  agancy.  anlar  tha  .Fadarai 
amount  of  tha  awardAoan  commitrrtant  for  tha  prima  antity  idantlfiad  in  itam  4  or  8 

10      (al  Entar  tha  full  n»m^.  addraaa.  city,  atata,  and  zip  coda  of  tha  lobbriiiu  aimt;  ragiauant  undar  tha  Lobbw^g  Diacioaura 
Act  of  1996  angagad  by  tha  raporting  antity  Idantiftad  In  itam  4  tc  infkuanca  tha  covarad  Fadarai  action 


(bl  Entar  tha  tuU  r\anr>aa  of  tf>a  individual!*!  parformtng  aarvicaa.  and  mciuda  fuU  addra 
101a)    Entar  Laat  Narrta,  Firat  Nama.  and  Middia  Initial  (Mil 


ff  diffarant  from 


■^+: — Dilai  #»  amuurit  vt  companaation  paid  or  raaaertabty  a*»>aciad  to  ba  pa»d  by  t»ia  rapor 

amity  lllam  101.  Irtdicata  whathar  tha  paymant  haa  baan  mada  (actuall  or  wi»  ba  mmdm  (ptanr»»t»>    0<acJr  a» 
^pff .  H  thia  a  n'latarial  changa  raport.  antar  t>ia  mrwutativa  amount  of  paymant  mada  er  crtanriad  to  ba  madia 


-+^- — Ohadc  tha  aiivtH*"'*"  butitaal.  Ohaek  all  boiiaa  that  apply    H  paymain  la  < ada  ttirpugh 

natuia  ar>d  vatua  of  in-hir>d  paymant 


-4d: — Ohacit  tfia  at»p»oprtata  bo«laa).  Ohaek  all  beataa  t»ial  app^y    H  othat  apacity  iiatuia. 


1  <■     n  uuiJi  1  itmirii  aiiil  ilalaiiil  (liirii|nirin  1  f  ifi  1  1 1    -    11  -■-  [-  -^-  ■-■-■■  j- ■-  ■■■  ■  -  p  ""*• 

wid  t^ia  datata)  of  any  aanrieaa  randarad.  Ineluda  all  praparatorr  ar»d  raleted  attivrty,  no*  h'at  twiia  aparn  tn  eetuai  oer»tatrf 
Willi  Tatiairi  uHliiaia.  Mairt>»y  »ia  TaOaial  wHteiaWa)  contaeta d  or  t»ia  offtci ia),  atnpit>yaa)at,  oi-  Maiiibaitai  tit  Oorigiaaa  t>iai 
twaia  ccwitactad. 


-4fr: — Oh»ch  wfiathar  or  ne«  a  Or4Ji.-A  Ooiitiiiuation  Ohaatia)  ia  aitachad. 
16      Tha  cartJfying  official  ahaS  aign  and  data  tt»a  form,  print  hia/har  ryama,  titia,  and  taiophor^a  numbar 


PufaSc  raponir>g  burdaa  for  ttria  eoMaction  of  information  la  aadmatad  te  avara^a  30  mir>uta*  par  raaporwa    inctutkng  turn  <c>  rawlaManc 
i««alructkM«a,  aaarciring  aniating  daU  aourcaa,  gathaiing  and  malntatrtlng  tha  data  n^adad.  and  coni(>tatlr>fl  and  raiaawtne  tha  cc>a*cl>o«  of 
information    Saitd  oommanta  ragarding  tha  burdan  aatimata  or  any  othar  aapact  of  tMa  colactkon  of  Information    inctudif>s  »u99artk>iw 
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Ihe  President 

Pro(  lamation   7093  of  \iav    ~     !9M8 

Mother's  Day,   1998 

Bv  the  Presidenf  of  the  Inited  Stdtev  (>f  Amerit  a 

A  Proclamation 

Motner<  are  the  heart  of  our  families  and  the  soul  of  our  society.  They 
are  the  nurturers  of  life,  our  teachers,  confidants,  counselors,  and  lifelong 
friends.  They  believe  in  our  dreams  and  help  us  to  achieve  them.  They 
help  us  develop  the  values,  self-esteem,  strength  of  character,  and  generosity 
of  spirit  w^e  need  to  embrace  the  wider  world  beyond  the  family.  Above 
all,  mothers  provide  us  with  the  blessing  of  their  love. 

While  this  special  love  between  mother  and  child  is  unchanging,  the  chal- 
lenges of  motherhood  are  not.  The  role  of  women  in  our  society  has  changed 
dramatically  during  the  past  century.  Millions  of  American  women  today 
pursue  full-time  careers  in  addition  to  carrying  out  their  duties  as  parents, 
balancing  family,  job,  and  community  responsibilities.  Whether  they  stay 
home  with  their  children  or  become  working  mothers,  mothers  today  care 
for  their  families  and  meet  the  new  demands  of  our  complex  society  with 
strength,  courage,  and  quiet  selflessness.  On  Mother's  Day,  let  us  honor 
all  mothers — biological  or  adoptive,  foster  or  stepmother — whose  uncondi- 
tional love  has  strengthened  us  and  whose  many  gifts  have  graced  our 
lives. 

The  Congress,  by  a  joint  resolution  approved  May  8,  1914  (38  Stat.  770), 
has  designated  the  second  Sunday  in  May  each  year  as  "Mother's  Day" 
and  requested  the  President  to  call  for  its  appropriate  observance. 

NOW  TliEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  A.:,t-;;(d  lo  hereby  proclaim  May  10,  1998,  as  Mother's  Day.  I  urge 
all  Americans  to  express  their  love,  respect,  and  appreciation  for  the  contribu- 
tions mothers  have  made  to  all  of  us,  and  I  call  upon  all  citizens  to  observe 
this  day  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WIT.NHiS  WiitKEOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No    98-21   of  April  28    1998 

Presidential  Determination  on  the  Proposed  Agreement  for 
Cooperation  Between  the  United  States  of  Amerua  ..iici 
Ukraine  Concerning  Peaceful  Uses  of  Nuclear  Energy 


Memoranduni    for   the    Secretarv    of   State     andj    the    Serretarv 


}  nt--rvn 


I  have  considered  the  proposed  Agreement  for  Cr.-neration  Between  the 
United  States  of  America  and  Ukraine  Concern. r.w  r'-csceful  Uses  of  Nuclear 

Energy,  along  with  the  ViPws  r«;'r'.n",.T:er;iia;:ons,  and  statements  of  the  inter- 
ested agencies. 

!  have  determined  tha'  the  performance  of  the  agreement  will  promote, 
and  vviii  not  constitute  an  ^jnrea'-or.ai-.e  risk  to,  the  common  defense  and 
security  Pursuant  to  section  123b.  of  the  Atomic  Energy  Act  of  1954,  as 
amended  142  USC  2l53'b)],  I  hereby  approve  the  proposed  agreement 
and  authorize  vou  to  arrange  for  its  execution. 

Tne  .secretarv  of  Slate  :^  o/norized  and  directed  to  publish  this  determina- 
tion in  'he  Federal  Register 
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■^Q'>  24454 

P'3pOS«<3  Huies 

544 24519 

50  CFR 

17 25177 

600 24212.  24970.  26250 

648 25415 

660 24970.  24973,  26250 

679 24984 

Proposed  Rules 

2-  24148 

300 24751 

600 24522 

622 24522 

648 25442 
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REMINDERS 

The   ■e'-i;    r  -nis  list  were 
editorially  c»mpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MAY  12,  1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 

Synthetic  organic  chemical 
manufactunng  industry; 
published  5-12-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Azoxystrobin;  published  5- 
12-98 

Imidadopnd;  correction; 

published  5-12-98 
Mydobutanil:  published  5- 

12-98 

HOUSING  AND  URBAN 
DEVELOPMENT 

DEPARTMENT 
Ma'",^tac;'jreG  'lome 

construction  and  safety 

stanaaros 

Metal  roofing  requirements 
in  high  wind  areas 
Interpretative  bulletin; 
published  5-12-98 

TRANSPORTATION 

DEPARTMENT 

(-ederal  Aviation 
Administration 

AiP«vortriiness  Ji'ec  .es 

Airbus;  puoi  s^iec  4-7-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agncultural  Marketing 

Service 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  5- 
19-98;  published  4-29-98 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Black  stem  rust;  comments 
due  by  5-22-98;  published 
4-7-98 

AGRICULTURE 
DEPARTMENT 

Grants  ana  cooperative 
agreements  to  State  and 

local  govenments,  university, 


hosDitais   ana  other  non- 
profit organizations: 
comments  due  by  5-18-98; 
Dublished  2-17-98 

COMMERCE  DEPARTMEN' 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  coast  groundfish; 
comments  due  by  5-22- 
98;  published  4-22-98 
West  Coast  States  and 
Western  Paafic 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  5-21- 
98;  published  5-6-98 
Magnuson  Act  provisions 
Essential  fish  habitat; 
comments  due  by  5-20- 
98;  published  5-11-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Aa 
Trading  hours,  approval  of 
changes;  comments  due 
by  5-18-98,  auDiished  5-1- 
98 

DEFENSE  DEPARTMENT 

Teoe^a    Accjis  tiC  •-iegjiation 

Civil  defense  costs; 
comments  due  by  5-19- 
98;  published  3-20-98 
Mandatory  Government 
source  inspection, 
comments  due  Dv  5-19 
98:  published  3  20-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act; 
Interstate  natural  gas 
pipelines— 
Business  practice 
standards;  comments 
due  by  5-22-98; 
published  4-22-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  imDe"  entation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
5-18-98;  published  4-1-98 
Missouri;  comments  due  by 
5-22-98;  published  4-22- 
98 
Vermont;  comments  due  by 
5-22-98;  published  4-22- 
98 
Washington;  comments  due 
by  5-21-98;  publis^-er  - 
21-98 
Air  quality  planning  purposes; 
desiQna'^o"  of  areas: 


Netxaska;  comments  due  by 
5-21-98;  published  4-23- 
98 
Dnnking  water: 

National  primary  dnnking 
water  regulations — 
Variances  and 
exemptions;  revisions; 
comments  due  by  5-20- 
98;  published  4-20-98 
Pesticides;  tolerarKes  in  food, 
animal  feeds,  and  raw 
agricultural  comnnodities: 
Propazine;  comments  due 
by  5-18-98;  published  3- 
18-98 

FEDERAL 

COMMUNICATIONS 
COMMISSION 

Cor  dTier  services: 

Tele<»mmunications  Act  of 
1996;  implementation — 
Broadcast  ownership  and 
other  rules;  biennial 
review;  comments  due 
by  5-22-98;  putdished 
3-31-98 
Radio  statnns;  table  of 
assignments: 

Arkansas;  comments  due  by 
5-18-98;  published  4-10- 
98 

GENERAL  SEPViCtS 
ADMINISTRATION 

Fecera.  Ai^u.siiion  Regulation 
(FAR): 

Civil  defense  costs; 
comments  due  by  5-19- 
98;  published  3-20-98 

Mandatory  Govemment 
source  inspectk>n; 
comments  due  by  5-19- 
98;  published  3-20-98 

HEAL"rM   AND   HJMAS 
SERVICES  DEPAR-'MFNT 

-Pooa  ana  D'ug 
Administration 
Food  for  human  consumptkw: 
Food  labeling — 
Nutnent  content  daims; 
"healthy"  definition; 
comments  due  by  5-19- 

HEAL."rH  AND  HUMAN 
SERVICES  DEPAR"rMES"r 
Health  Care  '^■na^cng 
Adrnmistratior 

Medicare: 

Medicare  integrity  program 

establishment,  fiscal 
intermediary  and  carrier 
functions,  and  conflict  of 
interest  requirements; 
comments  due  by  5-19- 
98:  published  3-20-98 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Range  management: 
Gra2ir>g  administration — 


Alaska:  livestock, 
comments  due  by  5-19- 
98:  published  3-20-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Alaska  National  Widlite 
Refuges 

Kenai  National  Wildlife 
Refuge;  seasonal  ckjsure 
of  Moose  Range 
Meadows  public  access 
easements;  comments 
due  by  5-18-98;  put)lished 
3-18-98 
Endangered  and  threatened 
species: 

Centner's  tntillary; 
comments  due  by  5-22- 
98;  published  3-23-98 
Northern  Idaho  ground 
squirrel;  comments  due  t>y 
5-22-98:  published  3-23- 
98 
IK/Tppioc  :: f  p ic  vt-i^-; 

Nat^::'"'a    Ca'»    S«^'>'^:,  e 
Speoai  regulations 
Appalachian  National  Scenic 

Trail,  ME  et  al.; 

snow-mobile  routes; 

comments  due  bv  5-18- 

98:  p         ■  ►.     -    '^-98 

INTERIOP   ::fcPAC'WENT 
S.j'iace  M.'-'^nc:  SfC'a".?'on 
ano  En)orcenr>eni  Ot1ic« 
Permanent  program  and 

abandoned  mine  lar>d 

reclamation  plan 

submissions: 

Missoun;  comments  due  by 
5-22-98;  published  4-22- 
98 

JUSTICE   :?-AC'MtNT 
—i^iQ'at'O-   s' ■• 
Naiijraiizatior  "^e-vce 
Immigration 

Benefits  appitcanis  and 
petitioners  fmgerpnnting 
fees  and  requirements  for 
conducting  criminal 
background  checks  t>etore 
final  naturalization 
adjudication;  comments 
due  by  5-18-98;  published 
3-17-98 

\  A  '  I  OS  A  ..    At"  .:'N  A  „  TICS 
AND   SPA:.t 
ADMIN'S^ -ATION 
Federal  Acquisition  Regulatkwi 
(FAR): 

Civil  defense  costs; 
comments  due  by  5-19- 
98;  published  3-20-98 
Mandatory  Government 
source  inspection; 
comments  due  by  5-19- 

Qfi     nn^U^^yari   3-20-98 

Nt'-OSA..  CREDIT  UNION 
ADMiNiS'PA'iON 

Federal  aedit  unons  acting 
as  trustees  and 
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CusloOianii  ol  p4»nsio<i  dna 
retirement  plans; 
comments  due  by  5-20- 
98;  published  3-24-98 

STATE  DEPARTMEf^ 

Visas,  nonimmigrant 
documentation; 
New  applications  from  aliens 
wtiose  prior  applications 
were  refused. 
nonacceptance-for-six- 
months  policy;  comments 
due  by  5-18-98.  published 
3-17-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades; 
ParKer  International  Waterski 
Marathon,  comments  due 
by  5-18-98;  published  4-2- 
98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
A.rwortriiness  directives: 
AirtJus,  comments  due  by  5- 

20-98,  published  4-20-98 
Boeing,  comments  due  by 

5-18-98,  published  4-3-98 
British  Aerospace, 
comments  due  by  5-21- 
98;  published  4-21-98 
Dassault;  comments  due  by 
5-20-98;  published  4-20- 
98 
Dormer;  comments  due  by 
5-21-98,  published  4-21- 
98 
Empresa  Brasileira  de 
Aeronautica  S  A ; 
comments  due  by  5-21- 
98;  published  4-21-98 
Empresa  Brasileira  de 
Aeronautica,  S.A; 


comments  due  Dy  5-21- 
98;  published  4-21-98 
Eurocopter  Frarx;e, 
comments  due  by  5-19- 
98;  published  3-20-98 
Maule  Aerospace 
Technology  Corp.; 
comments  due  by  5-22- 
98,  published  3-24-98 
McDonnell  Douglas, 
comments  due  by  5-18- 
98;  published  4-2-98 
Saab,  comments  due  tjy  5- 
21-98,  published  4-21-98 
Airworthiness  standards; 
Transport  categofy 
airplanes — 
Cargo  or  baggage 
compartments,  fire 
safety  standards, 
comments  due  by  5-18- 
98;  published  2-17-98 
Class  E  airspace,  comments 
due  by  5-18-98,  published 
3-30-98 
TRANSPORTATION 
DEPAR'MS  S' 
Nationj!   ^-'■^r-'^tdy    '^ rattle 
Safety  Administration 
Motor  vehicle  safety 
standards 

Side  impact  protection — 
Side  impact  test  dummy 
speafications,  lumbar 
spine  inserts-spacers 
and  ribcage  damper 
pistons;  comments  due 
by  5-18-98.  published 
4-2  98 
TREASURY  DE^  a-    MtNT 
Alcohol.  Tobacco  ar>d 
Firearms  Bureau 
Alcohol,  tobacco,  and  other 
excise  taxes 

Brady  Handgun  Violence 
Prevention  Act. 
implementation — 


National  mstani  criminal 
background  check 
system;  firearms  dealer, 
importer,  and 
manufacturer 
requirements;  comments 
due  by  5-20-98; 
published  2-19-98 
Alcohol;  viticultural  area 
designations: 
Chiles  Valley,  CA; 
comments  due  by  5-19- 

•Rt  ASi-Pv    DEPARTMENT 
Cus;o^'s  Se'vice 
Organizainjri  ana  functions; 

field  organization,  ports  ol 

entry,  etc. 

Fort  Myers,  FL,  comments 
due  by  5-18-98;  published 

1-1  7-Qfl 

TR£AS,.,,a'    :;f -^AR'MEN' 

Firidiiv-.d.     .ai.cigement 
sen/ices 

Debt  Collection  Imrovement 
Act  ol  1996— 
Barring  delinquent  debtors 
from  obtaining  Federal 
k>ans  or  loan  insurance 
or  guarantees, 
comments  due  by  5-22- 


UST   Of    PUBLIC   LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjurKlion 
with  "PLUS"  (Public  Laws 
Update  Ser»^»ce)  on  202-523- 
6641.  This  list  IS  also 
available  online  at  http:^/ 
www.nara  gov/tedreg. 


Tne  teirt  ot  laws    s    ■  ■' 
published  m  ti-ie  Federal 
Register  -n.-  -a.  :'p     '•:iered 

pamphlet)  form  from  the 
SupennterxJent  of  Docu'^ems, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  mpJI 
www  access  gpo.gov/su^  docs/. 
Some  laws  may  not  yet  be 
available. 

"  R     3579  P  L     105--T4 

1998  Supplemental 
Appropnations  and 
Rescissions  Act  (May  1,  1998; 
112  Stat.  58) 

Last  !  i<;t   April  2U     ■ 'is8 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS    i  a  '■•--e  esec^'onic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
sut>scnbe,  send  E-mail  to 
ll«tproc@lucky  fed  gov  ^<'*~ 
the  text  message    subscribe 
p'JBLAWS-L  Your  Name 


Note     'his  service  is  strictly 
iu(  fc-mail  notification  ot  new 
public  laws.  The  text  of  laws 
IS  not  avdnar^e  'h-iugh  this 
service    PENS   ^^r-iot  respond 
to  specific  inquiries  sent  to 
this  address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTK>N  SERVICE 
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Drugs  composed  wholly  or  partly  of  insulin;  certification 
regulations  removed,  26694-26699 
PROPOSED  RULES 

Administrative  practice  and  procedure: 
Drugs  composed  wholly  or  partly  of  insulin;  certification 
regulations  removtKl,  26690-26693 

ForeN'  Sf'^vice 
NOTICES 

Jursidictional  transfers: 

Blue  Ridge  Parkway,  Pisgah  National  Forest,  NC,  26571 
Meetings: 

Scif<ntists  Committee,  26571 

Genera-  b»-"-«!Ces  Adroinistt-a'ion 
RULES 

Federal  travel. 
Per  diem  localities;  maximum  lodging  and  meal 
allowances,  26488 

Health  ano  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 
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Health  Care  Financing  Administration 

PROPOSED  RULES 

Med  K, are 

Hospital  inpatient  prospertr.e  pa>  i::ent  systems  and 
fiS(  a.  vear  1999  rates 
LorrecUon, 26565-26566 

Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Mor"t)javJP  and  loan  insuraiKe  programs: 

Miiititanii  IV  mort^jagees.  eietdronic  reporting 
requirements.  26702-26704 

Indian  Affairs  Bureau 

NOTICES 

Liquor  ant'  !(!t)a(  (  n  s.ne  o:  d.stnnution  urtiinanne: 
Stockbndfcie  Munsee  (  omnumity  Band  of  Mohican 
liidiajis.  W!    „hhji 

Interior  Department 

See  Fish  ana  VViidiife  Service 

See  Indian  Affairs  bureau 

See  Lxind  Managemeri!  B.ireau 

See  .National  FarK  Service 

See  Reclamation  Hureau 

See  Surface  Mining  Rei  lan-.ation  and  Enforrempn*  Offi!  e 

Internal  Revenue  Service 

NOTICES 

Agent  V  lidorniaticn  coilection  activities: 

F'roposet!  i  oShn  t.on;  comment  request,  266''H""^htiH l 
Meetin>^s 

income  tax  scjftvvare  de\eiopers,  electronic  filing  oi  rorrii 
1065  (US    partntTship  retu.n)  of  income),  26681- 
2B682 

International  Trade  Commission 

NOTICES 

Iiiiport  investigations 

Andean   Trade  F'referen(j'  Act    effect  on  U.S    ei  ononiv 

and  on  .Andean  drug  crop  eradication    annuai  repcr* 

n^q-c  26624 
Ca.Tibean  Basin  Economu   Rec  overv  .*\c*    iiTipact  on  U.S. 

industries  and  i  cmsuniers.  annua,  repor'    26824— 

26625 
ricROM  (  ontroiiers  and  '.jroduct'-  i  ontain.rit;  sa:iie, 

26h25-2662ts 
(,uated  optical  waveguide  f!!:>er^  ano  tiroducf-  contaKcnk; 

same    26626- Jh62 7 

Justice  Department 

See  lustice  Programs  Office 

See  National  Institute  ol  Corrections 

NOTICES 

Pollution  control,  consent  judgments: 
American  Recoverv  Co.  et  al,.  26627 
L.ark  Fork  Pend  OeiUe  Coalition  et  al.,  26627-26628 

h.cxie\  Cattle  Co   et  ai  ,  26628 
lexaco  }*;peiine    Inc     et  al  ,  26628 

Justice  Programs  Office 

NOTICES 

Agent  \  information  collection  activities: 

F'rnposed  collerlion:  comment  request    2h^>JM 


Land  Management  Bureau 

NOTICES 
Meet:r.cs: 
F    (  » rtro  Field  Office,  CA;  wilderness  management; 
planning  initiation,  26621 

National  Highway  Traffic  Safety  Administratio- 

RULES 

K,..er.ri>..ni,  procedures: 
Motor  vehicle  safety  standards;  international 
harmnniyjitinn  artivitips    2B508— 26517 

National  Institute  o<  Corrections 
NOTICES 

Grarit-  a:   ;    ooperative  agreements;  availability,  etc: 
Ma;  Jk;en,ent  of  institution  mission  change  project, 
.hf;.c»_26630 

Ad\;s:,-.   M  i.-d.  26630 

National  Oceanic  and  Atmospheric  Admrnistrat-ori 

PROPOSED  RULES 

f  snerv  ;    nservation  and  management; 
M)gn.  son-Stevens  Act  provisions — 
Fssential  fish  habitat,  26570 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Sea  grant  industry  fellows  program,  26571-26574 

Permits- 
Marine  i:  ammals,  26574 

National  Park  Service 

NOTICES 

r  nv  ronmei.'c    stattunbuls;  availability,  etc.: 
VSc  d  U   r  n  Memorial,  Washington,  DC,  26621-26622 

Ji.'isdictiona.  transfers; 

Blue  Ridge  FarKi^ay,  Pisgah  National  Forest,  NC,  26571 
National  Ketis'er  of  Historic  Places: 

Pending  noHi. nations,  26622-26623 
Native  Amieru  an  human  remains  and  associated  funerary 

otjiect'; 

Fisniaxfc  Nat.unai  i  urest,  UT;  inventory  from  Gooseberry 
Valley,  UT,  26623 

Nuclear  Regulatory  Commission 

NOTICES 

Liilorcement  actions  policy  and  procedure;  revision,  26630- 

26652 
Environmental  statements;  availability,  etc: 
Omaha  Public  Power  District,  26653 
T  ransnuclear.  Inc.,  26653-26655 
Meetings: 
Babcock  k  Wilcox  Shallow  Land  Disposal  Area,  PA; 
deccHnmissioning,  26655-26656 
Meetings;  Sunshine  Act,  26656 
Reports  and  guidance  documents;  availability,  etc.: 
Nuclear  power  reactors  decommissioning;  staff  responses 
to  frequently  asked  questions;  correction,  26656 
Applications,  heo.- -  c^    uierminations,  etc.: 

Pennsvlvania  Pcwf-r  *  Light  Co.;  correction,  26630 

Personnel  Management  Office 

RULES 

f.rnplC'vment: 
Reducuon  in  force — 
Initial  retirement  eligibility  establishment  and  health 
benefits  continance;  annual  leave  use,  26421- 
26422 
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PROPOSED  RULES 

Employment: 

Reduction  in  force — 
Vacant  position  offers;  retention  regulations.  26531 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Mexican-United  States  Defense  Commission.  Joint; 
amendment  (EO  13082).  26709 

Public  Debt  h        < 
See  Fiscal  Seiv  n  ►• 

Public  HMlth  Sm^lce 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

H'N  d nation  Bureau 

MOTICES 
Meetings: 
Trinity  River  Basin  Fish  and  Wildlife  Task  Force.  26623- 
26624 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange.  Inc..  26657-26660 
New  York  Stock  Exchange.  Inc..  26660-26662 
Pacific  Exchange.  Inc..  26662-26666 
Philadelphia  Stock  Exchange.  Inc..  26666-26668 


Stau-  :^"i,.v 

NOT  .etc 


•nt 


Meetings: 
International  agreement  through  United  Nations 
environment  program  on  persistent  organic 
pollutants;  preparations.  26668-26670 


M 


RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Maryland.  26451-26454 

Surf.-t.  f»  '■  i"'.r'-  ".ition  Board 

NOTK-ta 

Railroad  services  abandonment: 
CSX  Transportation,  Inc.,  26675-26676 
Iowa  Interstate  Railroad,  Ltd.,  26676 
Sea  Lion  Railroad.  26676-26677 


"^'■ansportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  26670- 
26673 

^'Bas-wy  Department 

jrr  v-uiiijjiruut)f  u!  ilie  Currency 

See  Fiscal  Service 

See  Internal  Revenue  Service 

veterans  Affairs  Department 

itional  rehabilitation  and  education: 
Veterans  education — 

Service  Members  Occupational  Conversion  and 
Training  Act;  certification  deadlines,  26455 


Separate  Parts  In  This  Issue 

Pan  a 

Department  of  Transportation,  Federal  Aviation 
Administration.  26684-26687 

Pal  W 

L.^pa.uubnt  of  Health  and  Human  Services,  Food  and  Drug 
Administration.  26690-26699 

Part  IV 

Department  of  Housing  and  Urban  Development,  26702- 
26704 

Pa  ft  V 

urt-paiii..ent  of  Transportation.  Federal  Aviation 
Administration,  26706 

Part  VI 

The  President,  26709 


Reader  Aids 

uonsuii  tne  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  o'  me  FEDERAL  REGISTER 
cxjntams  regulatory  documents  having  general 
applicability  and  legal  etiect.  most  of  which 
are  keyed  to  and  codified  in  ;^e  Code  of 
Federal  Regulations,  which  is  puDlishec  ^noe' 
50  titles  pursuant  to  44  U  S  C.  1510. 

The  Code  of  Feaerai  Re<gu;a!ions  s  soic  oy 
the  Superintendent  of  Documents  Pnces  of 
new  books  are  listed  In  the  first  FEDERAL 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  351  and  630 
RIN  3206- A H64 

Reduction  in  Force  and  Mandatory 
Exceptions 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  that  implement  legislation 
giving  employees  the  right  to  use  annual 
leave  to  establish  initial  retirement 
eligibility  for  employees  in  reduction  in 
force  and  other  restructuring  situations. 
These  regulations  also  implement 
related  provisions  concerning  the 
availability  of  annual  leave  to  qualify  for 
continuance  of  health  benefits  in  the 
same  situation. 
DATES:  These  regulations  are  effective 

PQR  PJPTHER  iNFORMATiON  CONTACT:  (part 

351 J  I'homas  A.  Glennon  or  Jacqueline 
R.  Yeatman,  (202)  606-0960.  FAX  (202) 
606-2329;  (part  630)  Jo  Ann  Perrini, 
(202)  fin6-2R=)R,  F.-\.X  '202^  finfi--nfl24. 
SUPPLEMENTARY  INFORMATION: 

Bai  kground 

On  Wan  h  10,  1997,  OPM  pubUshed 
interim  regulations  at  62  FR  10681  to 
implement  section  634  of  the  Treasury, 
Postal  Service,  and  General  Government 
Appropriations  Act,  1997,  as  contained 
in  section  101(f)  of  the  Omnibus 
Consolidated  Appropriations  Act,  1997 
(P.L.  104-208,  approved  September  30, 
1996).  Section  634  of  the  Act  is  codified 
in  5  U.S.C.  6302(g). 

The  regulations  were  effective  upon 
publication  in  the  Federal  Register 
Interested  parties  could  sjbnn;  written 
comments  to  OPM  concerning  the 
regulations  in  the  60  day  period 
following  publication  of  the  regulations. 


As  authorized  by  section  634  of  the 
Act,  the  interim  regulations  provide  that 
an  employee  who  has  received  a 
specific  notice  of  involuntary  separation 
by  reduction  in  force,  or  by  adverse 
action  after  declining  relocation 
(including  transfer  of  function),  has  the 
right  to  use  annual  leave  past  the 
effective  date  the  employee  would 
otherwise  have  been  separated  in  order 
to  establish  initial  eligibihty  for 
immediate  retirement,  including 
discontinued  service  or  voluntary  early 
retirement.  The  same  option  is  also 
available  for  the  employee  to  acquire 
initial  eligibility  for  continuation  of 
health  benefits  into  retirement. 

comments 

OPM  received  four  comments,  all 
from  Federal  agencies,  on  the  interim 
regulations. 

One  agency  concurred  with  the 
regulations  as  published. 

The  second  agency  asks  that  sections 
351.606(b)  (1)  and  (2),  and  section 
351.608(e)(1),  be  revised  to  specify  that 
an  agency  must  elect  to  provide 
voluntary  early  retirement  authority  in 
order  for  an  employee  retained  under 
Section  634  to  separate  under  that  early 
retirement  option. 

Af^er  reviewing  the  regulations,  no 
further  revision  was  made  because  even 
without  the  voluntary  early  retirement 
option,  the  employee  would  still  have 
the  right  to  separate  under  the 
discontinued  service  retirement  option. 

The  third  agency  asked  that  5  CFR 
part  630  be  revised  to  provide  that  an 
employee  retained  under  section  634  of 
the  Act  would  not  be  required  to  return 
to  duty  for  the  last  day  of  employment 
in  order  to  receive  a  lump  sum  pa>TTient 
for  terminal  leave.  Specifically,  the 
agency  commented  that  under  5  U.S.C. 
5551,  the  employee  would  be  entitled  to 
a  lump-sum  payment  for  the  annual 
leave  earned  during  this  period  of 
terminal  leave. 

The  agency  stated  that  a  previous 
Comptroller  General  opinion  required 
that  an  employee  on  terminal  leave 
report  for  duty  on  his  or  her  last 
workday  to  receive  leave  credit  (B- 
223H~^   U;ne  1.    l««-     The  agency 
recommended  that  OPM  waive  the 
requirement  that  an  employee  '^n 
terminal  leave  must  return  to  duty  on 
his  or  her  last  workday  in  order  to 
accrue  annual  leave  for  that  period  so  as 
to  allow  such  annual  leave  to  be 
included  in  a  lump-sum  payment. 


Under  5  U.S.C.  6302(g),  Congress 
specifically  provided  employees  an 
entitlement  to  elect  to  use  their  annual 
leave  to  remain  on  the  agency's  rolls  for 
the  time  needed  to  establish  initial 
eligibility  for  immediate  retirement  and/ 
or  to  acquire  eligibility  to  continue 
health  benefits  into  retirement.  There  is 
no  statutory  requirement  that  employees 
must  return  to  work  on  their  last 
workday  in  order  to  accrue  annual  leave 
for  the  period  of  absence.  For  purposes 
of  §630.212.  an  employee  continues  to 
accrue  annual  leave  while  in  a  paid 
leave  status.  We  do  not  believe  a  waiver 
or  a  new  regulatory  provision  is 
necessary,  since  the  entitlement  in  5 
U.S.C.  6302(b)  supersedes  any  previous 
Comptroller  General  opinion  to  the 
contrary. 

The  fourth  agency  asks  for 
clarification  of  5  CFR  part  630 
concerning  whether  a  leave  recipient 
would  be  permitted  to  continue  to  use 
donated  annual  leave  if  the  medical 
emergency  that  served  as  the  basis  for 
the  donated  leave  ends  before  the 
employee  attains  first  eligibility  for 
benefits  under  section  634  of  the  Act. 

In  section  630.212(b)(3).  an  agency 
may  permit  an  approved  leave  recipient 
to  use  any  or  all  donated  annual  leave 
made  available  to  the  employee  under 
the  agency's  voluntary  leave  transfer 
and/or  leave  bank  programs  for  the 
purpose  of  establishing  initial 
retirement  eligibihty  and/or  qualifying 
for  continuance  of  health  benefits. 

Under  §  630.910(d),  an  agency  may 
deem  a  medical  emergency  to  continue 
for  the  purpose  of  providing  a  leave 
recipient  an  adequate  i>eriod  of  time 
within  which  to  receive  donations  of 
annual  leave  (e.g.,  to  permit  retroactive 
substitution  of  donated  annual  leave  for 
any  advance  leave  or  leave  without  pay 
taken  during  the  medical  emergency  or 
to  arrange  for  or  attend  the  funeral  of  the 
family  member  affected  by  the  medical 
emergency).  However,  §  630.910(c) 
states  that  when  a  medical  emergency 
terminates,  no  further  requests  for 
donated  annual  leave  may  be  granted 
and  any  unused  donated  annual  leave 
must  be  retiimed  to  the  leave  donor(s). 
Therefore,  if  a  medical  emergency 
terminates  prior  to  establishing  initial 
retirement  eligibility  and/or  qualifying 
for  continuance  of  health  benefits,  the 
employee  may  not  continue  to  use 
donated  annual  leave.  Agencies  are 
responsible  for  continuously  monitoring 
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affecting  a  leave  recipient  to  ensure  that 
the  leave  recipient  continues  to  be 
affected  by  the  niedjcai  emergency  We 
encourage  agencies  to  verify  the  status 
of  a  medical  emergency  before  granting 
approval  to  a  leave  recipient  to  use  any 
and  all  donated  annual  leave  for  the 
purpose  of  establishing  initial 
retirement  eligibility  and/or  qualifying 
for  continuance  of  health  benefits. 

Final  Regulations 

After  consideration  of  all  comments, 
the  interim  regulations  published  at  62 
FR  10681  are  published  as  final 
regulations  without  further  revision. 

Regulatory  Flexibility  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  only  affects  Federal 
employees 

List  of  Subjects  in  Parts  351  and  630 

Administrative  practice  and 
procedure.  Government  employees. 

U.S.  Office  of  Personnel  Management 
faaioa  R.  Lachanca. 

Director 

Accordingly,  the  interim  rule 
published  March  10.  1997  (62  FR  10681) 
is  adopted  as  final  without  change. 

jFR  Doc  98-12632  Filed  5-12-98;  845  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  27 

(Docket  No.  SW003;  Special  Conditions  No. 
27-003-SC] 

Special  Conditions:  Eurocopter  Model 
AS-355  E,  F.  F1.  F2.  N    Ecureuil  11 
Twinslar'   Helicopters,  Electronic 
Flight  Instruments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  condition;  request 
for  comments. 

SUMMARY:  This  special  condition  is 
issued  for  the  Eurocopter  Model  AS-355 
E.  F,  Fl.  F2.  N  "Ecureuil  II/Twinstar" 
helicopters.  These  helicopters  will  have 
a  novel  or  unusual  design  feature 
associated  with  the  Electronic  Flight 
instruments.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
to  protect  systems  that  perform  critical 
control  functions,  or  provide  critical 
displays,  from  the  effects  of  high- 


intensity  radiated  fields  (HIRF).  This 
special  condition  contains  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  critical  functions  of  systems 
will  be  maintained  when  exposed  to 
HIRF. 

DATES:  The  effective  date  of  this  special 
condition  is  April  30.  1998.  Comments 
must  be  received  on  or  before  July  13. 
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ADDRESSES:  Comments  on  this  special 
condition  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Auministration. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  SW003. 
Fort  Worth.  Texas  76193-0007  or 
deliver  in  duplicate  to  the  Office  of  the 
Regional  Counsel  at  2601  Meacham 
Blvd.,  Fort  Worth,  Texas  76137. 
Comments  must  be  marked:  Rules 
Docket  No.  SW003.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8  30  am  and  4:00  p.m. 
FOR  FXIRTHER  INFORMATION  CONTACT: 
Robert  McCallister.  FAA.  Rotorcraft 
Directorate.  Regulations  Group,  Fort 
Worth.  Texas  76193-0111;  telephone 
817-222-5121,  fax  817-222-5961. 
SUPPt-EMEKTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  notice  and  opportunity  for 
prior  public  comment  are  unnecessary 
since  the  substance  of  this  special 
condition  has  been  subject  to  the  public 
comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  The 
special  condition  may  be  changed  in 
light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 


acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  special 
condition  must  include  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Rules  Docket  No. 
SW003. "  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Background 

On  February  25.  1998,  American 
Eurocopter  announced  their  intent  to 
amend,  under  their  Designated 
Airworthiness  Authority  (DAS),  the 
Supplemental  Type  Certificate  (STC) 
SH7714AW-D  to  add  electronic  flight 
instruments,  including  an  Attitude 
Display  Instrument.  This  amendment 
and  the  original  STC  are  effective  for  the 
Models  AS-355  E,  F.  Fl.  F2.  N 
"Ecureuil  II/Twinstar"  helicopters. 
These  are  normal  category  five- 
passenger  helicopters  powered  by  two 
Allison  250-C20  engines  for  the  Model 
AS-355  E,  F,  Fl.  F2  helicopters  and  by 
two  Turbomeca  Arrius  lA  engines  for 
the  Model  AS-355  N  helicopters. 

Type  Certifi(  .I'll m  Basis 

Under  the  provisions  of  14  CFR 
21.101.  Eurocopter  must  show  that  the 
Model  AS-355  E.  F.  Fl.  F2.  N  "Ecureuil 
II/Twinstar"  helicopters  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  Data  Sheet  (TCDS)  No. 
Hi  lEU  or  the  applicable  regulations  in 
effect  on  the  date  of  notification  of 
intent  to  change  the  Models  AS-355  E, 
F.  Fl.  F2.  N.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 
The  regulations  incorporated  by 
reference  in  HllEU  are  as  follows: 
§  21.29  and.  for  Models  AS-355  E.  F.  Fl. 
F2.  14  CFR  part  27,  effective  February 
1,  1965  plus  Amendments  27-1  through 
27-16:  for  Model  AS-355  N,  part  27. 
effective  February  1,  1965.  plus 
Amendments  27-1  through  27-20.  and 
the  following  sections  of  Amendment 
27-1:  27.21.  27.45.  27.71.  27.79,  27.143. 
27.151.  27.161.  27.173.  27.175,  27.177. 
27.672.  27.673,  27.729,  27.735.  27.779, 
27.807.  27.1329,  27,1413,  27.1519, 
27.1525,  27.1555,  27.1585,  and  27.1587. 
In  addition,  the  certification  basis 
includes  certain  other  special 
conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  these  hehcopters 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 
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In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Models  AS-355  E,  F.  Fl. 
F2.  N  must  comply  with  the  noise 
certification  requirements  of  14  CFR 
part  36;  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  section  611  of  Public  Law  92-574.  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  as 
required  by  §§  11.28  and  11.29(b).  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.10lfb)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Eurocopter  Model  AS-355  E,  F. 
Fl.  F2.  N  "Ecureuil  II/Twinstar" 
helicopters  will  incorporate  the 
following  novel  or  unusual  design 
features:  Electrical,  electronic,  or 
combination  of  electrical  electronic 
(electrical/electronic)  systems,  such  as 
electronic  flight  instruments,  that  will 
be  providing  displays  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  Electronic  flight  instruments 
provide  information  critical  for 
operation  in  instrument  meteorological 
conditions 

Discussion 

The  Eurocopter  Model  AS-355  E,  F. 
Fl.  F2.  N  "Ecureuil  Il/Twinstar" 
helicopters,  at  the  time  of  application, 
were  identified  as  having  modifications 
that  incorporate  one  and  possibly  more 
electrical/electronic  systems,  such  as 
electronic  flight  instruments.  After  the 
design  is  finalized,  Eurocopter  will 
provide  the  FAA  with  a  preliminary 
hazard  analysis  that  will  identifv'  any 
other  cntical  functions,  required  for  safe 
flight  and  landing,  performed  by  the 
electrical/electronic  systems. 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical/ 
electronic  systems  that  perform  critical 
control  functions,  or  provide  critical 
displays.  These  advanced  systems 
respond  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  HIRF  incident  on  the  external 
surface  of  the  helicopter.  These  induced 
transient  currents  and  voltages  can 


degrade  the  performance  of  the 
electrical/electronic  systems  by 
damaging  the  components  or  by 
upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  §  27.1309(a). 
Higher  energy  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television.  Also,  the 
number  of  transmitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  militeuy  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  the 
technological  advances  in  helicopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vulnerability  of  the  electrical/electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  helicopter. 
Effective  measures  to  protect  these 
helicopters  against  the  adverse  effects  of 
exposure  to  HIRF  will  be  provided  by 
the  design  and  installation  of  these 
systems.  The  following  primary  factors 
contributed  to  the  current  conditions: 
(1)  Increased  use  of  sensitive  electronics 
that  perform  critical  functions,  (2) 
reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airframe  materials, 
(3)  adverse  service  experience  of 
military  aircraft  using  these 
technologies,  and  (4)  an  increase  in  the 
number  and  power  of  radio  frequency 
emitters  and  the  expected  increase  in 
the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  environment  and,  in 
1986,  initiated  a  high  priority  program 
to  (1)  determine  and  define 
electromagnetic  energy  levels;  (2) 
develop  and  describe  guidance  material 
for  design,  test,  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory 
standards. 

The  F.\.^  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  F.\A  and  airworthiness 
authorities  of  other  countries  have 
identified  two  levels  of  the  HIRF 
environment  that  a  helicopter  could  be 
exposed  to,  one  envirorunent  for  Visual 
Flight  Rules  (VFR)  operations  and  a 
different  environment  for  Instrument 
Flight  Rules  (IFR)  operations.  While  the 


HIRF  rulemaking  requirements  are  being 
finalized,  the  FAA  is  adopting  a  special 
condition  for  the  certification  of  aircraft 
that  employ  electrical/electronic 
systems  that  perform  critical  control 
functions,  or  provides  critical  displays. 
The  accepted  maximum  energy  levels 
that  civilian  helicopter  system 
installations  must  withstand  for  safe 
operation  are  based  on  surveys  and 
analysis  of  existing  radio  frequency 
emitters.  This  special  condition  will 
require  the  helicopters'  electrical/ 
electronic  systems  and  associated 
wiring  to  be  protected  from  these  energy 
levels.  Tiiese  external  threat  levels  are 
believed  to  represent  the  exposure  for  a 
helicopter  operating  under  VFR  or  IFR. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  Service  experience  alone  will 
not  be  acceptable  since  such  experience 
in  normal  flight  operations  may  not 
include  an  exposure  to  HIRF.  Reliance 
on  a  system  with  similar  design  features 
for  redundancy,  as  a  means  of 
protection  against  the  effects  of  external 
HIRF,  is  generally  insufficient  because 
all  elements  of  a  redundant  system  are 
likely  to  be  concurrently  exposed  to  the 
radiated  fields. 

This  special  condition  will  require  the 
systems  that  perform  critical  control 
functions,  or  provide  critical  displays, 
as  installed  in  the  aircraft,  to  meet 
certain  standards  based  on  either  a 
defined  HIRF  envirorunent  or  a  fixed 
value  using  laboratory  tests.  Control 
system  failures  and  malfunctions  can 
more  directly  and  abruptly  contribute  to 
a  catastrophic  event  than  display  system 
failures  and  malfunctions.  Therefore,  it 
is  considered  appropriate  to  require 
more  rigorous  HIRF  verification 
methods  for  critical  control  systems 
than  for  critical  display  systems. 

The  applicant  may  demonstrate  that 
the  operation  and  operational 
capabihties  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected    ^ 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  test  environment.  The 
FAA  has  determined  that  the  test 
environment  defined  in  Table  1  is 
acceptable  for  critical  control  functions 
in  helicopters.  The  test  environment 
defined  in  Table  2  is  acceptable  for 
critical  display  systems  in  helicopters. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  p>erform  critical 
control  functions  or  provide  critical 
displays  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KH,  to  18  GH,.  If 
a  laboratory  test  is  used  to  show 


■♦,  }  •  t 


r..,I. 


Register 


(1 1  /  M'«.i . 


-A: 


May  13.   iQOfi/Rnlp':  and  Rpculations 


compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  volts  per  meter  (v/m)  is 
appropriate  for  critical  display  systems. 
A  level  of  iiJOO  v/m  is  appropriate  for 
critical  control  functions.  Laboratory 
test  levels  are  defined  according  to 
RTCA/DO-160D  Section  20  Category  W 
(100  v/m  and  130  mA)  and  Category  Y 
(200  v/m  and  300  mA).  As  defined  in 
DO-160D  Section  20,  the  test  levels  are 
defined  as  the  peak  of  the  root  means 
squared  (rms)  envelope.  As  a  minimum, 
the  modulations  required  for  RTCA/ 
DO-160D  Section  20  Categories,W  and 
Y  will  be  used.  Other  modulations 
should  he  selected  as  the  signal  most 
likely  to  disrupt  the  operation  of  the 
system  under  test,  based  on  its  design 
characteristics.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
H,  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  H, 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KHz  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KHz  to  400  MHz  and  1  KHz  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MH,  to  18  GH,. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 

applied. 

Applicants  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrical/electronic  systems  that 
perform  critical  functions  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  an 
unsafe  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  systems  identified  by 
the  hazard  analysis  as  performmg 
critical  functions  are  required  to  have 
HIRF  protection.  A  system  may  perform 
both  critical  and  noncritical  functions. 
Primary  electronic  flight  display 
systems  and  their  asso<;iated 
components  perform  critical  functions 
such  as  attitude,  altitude,  and  airspeed 
indications.  HIRF  requirements  would 
apply  only  to  the  systems  that  perform 
critical  functions,  including  control  and 
display. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 
and  after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 


but  must  be  indef>endently  assessed  by 
the  FAA  on  a  case-by-case  basis. 

Table  i  .— VFR  Rotorcraft.  Field 
Strength  Volts/Meter 


Frequency 

10-1COKH. 
100-500  ... 
500-2000  .. 
2-30  MH.  .. 

30-100  

100-200  ... 
200-400  ... 
400-700  .. 
700-1000  .. 
1-2  GH.  .... 

2-4  

4-6  

6-8  „-.,. 

8-12  

12-18  

18-40  


Average 


Table  2.— IFR  Rotorcraft  Field 
Strength  Volts/Meter 


Frequency 


10-100  KH. 

100-500  

500-2000  ... 
2-30  MH.  ... 

30-70  

70-100  

100-200  

200-400  

400-700  

700-1000  ... 

1-2  GH 

2-4  

4-6  , 

6-8  

8-12  

12-18  

18-40  


Average 


50 

50 

50 

100 

50 

50 

100 

100 

50 

100 

200 

200 

200 

200 

300 

200 

200 


Applicability 

As  previously  discussed,  this  special 
condition  is  applicable  to  the  Model 
AS-355  E.  F.  Fl.  F2.  N  helicopters. 
Should  American  Eurocopter  apply  at  a 
later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  the  special  condition 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  helicopter.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
helicopter. 

The  substance  of  this  special 
condition  has  been  subjected  to  the 
notice  and  comment  period  in  several 


prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  helicopter, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  this  special  condition  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  (KK  F'arts  L'1  and 
27 

Aircraft.  Air  transportation,  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows:  42 
U.S.C.  7572:  49  U.S.C.  106(g).  40105. 
40113. 44701-44702.  44704.  44709. 
44711. 44713. 44715,  45303. 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  sfjecial 
condition  is  issued  as  part  of  the  type 
certification  basis  for  Eurocopter  Models 
AS  355  E.  F.  Fl.  F2.  N  "Ecureuil  W 
Twinstar"  helicopters. 

Protection  for  Electrical  and  Electronic 
Systems  from  High  Intensity  Radiated 
Fields. 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth.  Texas,  on  April  30. 
1998 

Eric  Bries. 

Acting  Manager,  Rotorcraft  Directorate 
Aircraft  Certification  Setvice.  ASW-100. 
IFR  Doc  98-12710  Filed  5-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[DocKet  No.  97-CE-103-AD;  Amendment 
39-10518:  AD9&-1O-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Alexander 
Schleicher  Segelflugzeugbau  Model 
ASK  21  Sailplanes 

agency:  Federal  Aviation 
Adminrstration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD)  that 
applies  to  all  Alexander  Schleicher 
Segelflugzeugbau  (Alexander 
Schleicher)  Model  ASK  21  sailplanes 
that  have  certain  modifications 
installed.  This-  ,^D  requires  changing  the 
sailplane  flight  manual's  weight  and 
balance  information.  This  .^D  is  the 
result  of  mandatory  continuing 
airworthiness  information  (.MC,\I) 
issued  bv  the  airworthiness  authority  for 
Germany  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  operator 
from  using  ina(. curate  v\eight  and 
balance  information  provided  in  the 
sailplane  flight  manual  (SFM).  which 
could  lead  to  hazardous  flight 
conditions 

DATES:  Effective  lune  26,  1998 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  bv  the  Director 
of  the  Federal  Register  as  of  June  26, 
1998 

ADDRESSES:  Service  information  that 
applies  to  this  .^D  mav  be  obtained  from 
.Alexander  Schleicher, 
Segeiflugzeugbau.  6416  Poppenhausen, 
Wasserlcuppe.  Federal  Republic  of 
Germany,  telephone:  49  6658.890  or 
49.6658;8920;  facsimile:  49.6658.8923 
or  49  6658  8940  This  information  mav 
als(j  be  examined  at  the  Federal 
.Aviation  .^dminlst^atlon  (F.^.M.  Centra! 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE- 
103-AD,  RcKim  1558.  601  E  12th  Street. 
Kansas  City.  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.  suite  700, 
Washington.  DC 

FOR  FURTHER  INFORMATION  COmACT:  Mr 
I  .Vlike  Kiesov,  Project  Officer. 
Sailplanes/Gliders.  Small  .Airplane 
Directorate,  Aircraft  Certification 
Service.  F.^.'K,  l?'n  Walnut,  suite  900, 
Kansas  City,  Missouri  64106:  telephone: 
(816)  426-6932:  facsimile   (816)  426- 
2169. 


SUPPLEMEhfTARY  INFORMATION: 

Fvents  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  .'\viation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  Alexander  Schleicher  Model 
ASK  21  sailplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
aiiemaking  iN'PRM)  on  Februarv  12, 
1998  (63  FR  7083)  The  NPRM  proposed 
U)  require  changing  the  SFM  by 
replacing  two  pages  referencing  the  trim 
weight  information.  Accomplishment  of 
the  proposed  installation  would  be  in 
accordance  with  the  Action  section  of 
Alexander  Schleicher  Technical  Note 
No,  13  a,  dated  June  4,  1984. 

The  .NPRM  was  the  result  of 
mandator)  continuing  airworthiness 
information  (MCAl)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  F.\A's  Determination 

After  careful  review  of  all  available 
information  .related  to  the  subject 
presented  above,  the  F.\.^  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  impart 

The  F.\A  estimates  that  30  sailplanes 
in  the  US.  registry  will  be  affected  by 

this  .AD,  that  it  will  take  approxL^nately 
1  workhour  per  sailpiane  to  accomplish 
this  action,  and  that  the  average  tabor 
rate  is  approximately  $60  an  hour. 
There  are  no  parts  required  for  this 
action.  This  action  may  be  performed  by 
the  owner' operator  holding  at  least  a 
private  pilot  certificate  as  authorized  by 
section  43  7  of  the  Federal  .Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance 
with  section  43.9  of  the  P'ederai 
.Aviation  Regulations  ll4  CFR  43.9). 
Based  on  these  figures,  there  is  no  cost 
impact  of  this  .AD  on  U.S.  operators. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
Oil  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Ch-der  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatory  Policies  and  Proceoures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  ol  the  .\inendmen; 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3^— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Airtfaeritv:  49  use.  106(g).  40113.  44701. 

§39.13    [ArT>ended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

»»-io-er    Mrx&naer  schlaidMr 

SesplfluEZPux^a".  .'Vmendment  39- 

-  n^    H   : .  ►  Kf^   \o.  97-CE-103-AD. 

Applicability  Model  ASK  21  sailplanes,  aU 
serial  numbers,  certificated  in  any  category. 
that  are  equipped  with  the  modifications  in 
Alexander  Schleicher  Technical  Note  (TN)  3 
orTN7. 

N«te  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  e£fect  of  the  modification,  alteration,  or 
repwir  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
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,ausl  stioulU  iiiLliuit" 
IS  to  address  it. 


spociPic  propo> 

Compliance  Kequired  within  the  next  3 
calendar  months  after  the  effective  date  of 
this  AD.  unless  already  accomplished. 

To  prevent  the  operator  from  using 
inaccurate  weight  and  balance  information 

f provided  in  the  sailplane  flight  manual 
SFM).  which  could  lead  to  hazardous  flight 
conditions,  accomplish  the  following: 

(a)  Replace  page  2  (dated  May  16. 1984) 
and  page  13  (dated  February  16,  1984)  from 
the  Alexander  Schleicher  Model  ASK  21 
SFM  with  new  pages  2  and  13.  both  dated 
|une  4.  1984,  in  accordance  with  Alexander 
Schleicher  ASK  21  Technical  Note  No.  13  a. 
dated  (une  4.  1984 

(b)  Incorporating  the  SFM  revisions,  as 
required  by  this  .AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43  7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7).  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  In 
accordance  with  section  43  9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9) 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service. 
1201  Walnut,  suite  900.  Kansas  City, 
Miswuri  64106  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(el  Questions  or  technical  information 
related  to  Alexander  Schleicher  ASK  21 
Technical  Note  No.  13  a.  dated  |une  4. 1984, 
should  be  directed  to  Alexander  Schleicher, 
Segelflugzeugbau,  6416  Poppenhausen. 
Wasserkuppe.  Federal  Republic  of  Germany, 
telephone  49.6658.890  or  49  6658  8920; 
hcsimile:  49  6658.8923  or  49  6658  8940. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Room  1558.  601  E.  12th 
Street.  Kansas  City,  Missouri  64106 

(0  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Alexander 
Schleicher  ASK  21  Technical  Note  No.  13  a. 
dated  June  4.  1984  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U  S.C. 
552(a)  and  1  CFR  part  51  Copies  may  be 
obtained  from  Alexander  Schleicher. 
Segelflugzeugbau,  6416  Poppenhausen. 
Wasserkuppe.  Federal  Republic  of  Germany. 
Copies  may  be  inspected  at  the  FAA.  Central 
Region.  Office  of  the  Regional  Counsel.  Room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.  suite 
700.  Washington.  DC. 


Noie  J:  The  subject  of  this  AD  is  addressed 
in  German  AD  No.  84-32/2  Schleicher,  dated 
June  12,  1984. 

(gj  This  amendment  becomes  effective  on 
June  26.  998.  Issued  in  Kansas  City,  Missouri, 
on  April  30,  1998. 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
IFR  Doc.  98-12380  Filed  5-12-98;  8:45  am) 
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DEPARTMtNTOf  "TRANSPORTATION 
Federal  Avial'or  Administration 

(DoCKat  No.  H/-NM-2«7-Ar     Af^nd-n^nl 
39-10519:  AD  98-10-08] 

RIN  21?€    AA?>4 

Airworthiness  Directives 
Conslrucciones  Aeronauticas.  S  A 
(CASA)  Motiel  C-212  S«nes  Airplanes 

AOENCY:  Federal  Aviation 
Administration.  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  CASA  Model  C- 
212  series  airplanes,  that  requires  a  one- 
time inspection  of  the  lov^er  shaft  and 
support  structure  of  the  rudder  for 
corrosion,  repair  of  any  discrepancy 
found,  and  modification  of  the 
structure.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  corrosion  from 
developing  in  the  lower  shaft  and 
support  structure  of  the  rudder,  which 
could  result  in  the  failure  of  the  rudder 
lower  shaft  and  consequent  reduced 
controllability  of  the  airplane. 

DATES:  Effective  June  17,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  17. 
1998. 

A00RE88E8:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Conslrucciones  Aeronauticas.  S.A.. 
Cetafe,  Madrid.  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Ronton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHPR  iSFORMATlON  COKTACT: 
Norman  B    .   ,       .>on.  Manager. 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149 
SUPPLEMEMTARY  INFORMATION:  A 
pn..    SI   to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (ADi 
that  is  applicable  to  certain  CASA 
Model  C-212  series  airplanes  was 
published  in  the  Federal  Register  on 
March  10.  1998  (63  PR  11631).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  lower  shaft  and 
support  structure  of  the  rudder  for 
corrosion,  repair  of  any  discrepancy 
found,  and  modification  of  the 
structure. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  38  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  7 
work  hours  per  airplane  to  accompUsh 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$400  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$31,160,  or  $820  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Rp«iilatory  Impact 

liitt  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
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Executive  Order  12866;  (2)  is  not  a 
"significant  rule    under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  n034>ebruary  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFTl  Part  39 

Air  tran.'^porlation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§3913     [Amended] 

I.  bection  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-10-08     Con.strucciones  AeronauticM. 

S.\.  (C\SA):  Aiwnanu'rA   ty- 10519. 
Docket  97-NM-297-AD. 

Applicability:  Model  C-212  series 
airplanes,  as  listed  in  CASA  Service  Bulletin 
SB-212-27-34,  dated  November  22, 1993, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  impaired  in  the  au^a 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ,^D  is  affected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  profKJsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  from  developing  in 
the  lower  shaft  and  support  structure  of  the 
rudder,  which  could  result  in  the  failure  of 
the  rudder  lower  shaft  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 


(a)  Within  7  months  after  tne  eftective  aate 
of  this  AD.  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD.  \n  accordance  with  CAS.* 
Service  Bulletin  SB-212-27-34,  dated 
November  22,  1993. 

(1)  Inspect  the  rudder  lower  shaft  and 
supp)ort  structure  for  corrosion;  and,  prior  to 
further  flight,  repair  any  discrepancy  found. 
And 

(2)  Modify  the  rudder  lower  shaft  and 
support  structure  to  prevent  the  entry  and 
accumulation  of  water. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shglj  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Spiecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  CASA  Service  Bulletin  SB-212-27-34, 
dated  November  22,  1993.  This  incorporaflon 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Conslrucciones 
Aeronauticas.  S.A.,  Getafe,  Madrid,  Spain. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  06/96. 
dated  May  21, 1996. 

(e)  This  amendment  becomes  effective  on 
June  17,  1998. 

Issued  in  Renton,  Washington,  on  May  5, 
1998. 
D.  L  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sendee. 
[FR  Doc.  98-12519  Filed  5-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  SS-CE-Ji-AD    A'^->e'^d--*f»'^t  39- 
10517,  AD  98-10-06: 

RIN2120-AA64 

Airworthiness  Directives   Burkhart 
Grob  Lufl-und  Raumfahn  Models 
G115C,  G115C2.  G115D.  and  G11SD2 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Air.%    r:   ness  Directive  (AD)  96-19-07, 
which  currently  requires  the  following 
on  Burkhart  Grob  Luft-und  Raumfahrt 
(Grob)  Models  G115C,  G115C2,  G115D, 
and  G115D2  airplanes:  installing  a 
placard  that  restricts  the  never  exceed 
speed  (Vne)  of  the  affected  airplane 
models  from  184  knots  to  160  knots; 
installing  on  the  airspeed  indicator  glass 
a  red  line  at  296  km/h  (160  knots): 
installing  a  placard  that  prohibits 
aerobatic  maneuvers;  and  placing  a  copy 
of  the  AD  in  the  Limitations  Section  of 
the  airplane  flight  manual.  This  AD  will 
temporarily  retain  the  flight  restrictions 
that  are  cuarently  required  by  AD  96- 
19-07;  and  will  eventually  require 
accomplishing  certain  inspections  and 
modifications,  as  terminating  action  for 
these  flight  restrictions.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of 
control  of  the  airplane  caused  by 
excessive  speed  or  aerobatic  maneuvers. 

DATES:  Effective  June  28,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  28, 
1998. 

ADDRESSES:  Service  information  that 
applies  lo  this  AD  may  be  obtained  from 
Burkhart  Grob  Luft-und  Raumfahrt,  I>- 
8939  Mattsies,  Germany.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Ek)cket  No.  98-CE-24-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700.  Washineton.  DC. 
FOR  FURTHER  INFORMATION  CON" ACT:  Mr. 
Karl  M   Schletztwum,  Aerospace 
Engineer,  FAA,  Small  Airplane 
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Directorate.  1201  Walnut,  suite  900. 

Kansas  City.  Missouri  64106;  telephone: 

(816)  426-6934:  facsimile:  (816)  42&- 

2169 

SUPPLEME^frARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AO 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Grob  Models  G115C.  G115C2, 
G115D.  and  G115D2  airplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM). 
on  March  6,  1998  (63  PR  11171).  The 
NPRM  proposed  to  supersede  AD  96- 
19-07.  Amendment  39-9765  (61  PR 
49250.  September  19,  1996).  which 
currently  requires  installing  a  placard 
that  restricts  the  never  exceed  speed 
(Vne)  of  the  affected  airplane  models 
from  184  knots  to  160  knots:  installing 
on  the  airspeed  indicator  glass  a  red  line 
at  296  km/h  (160  knots):  installing  a 
placard  that  prohibits  aerobatic 
maneuvers:  and  placing  a  copy  of  the 
AD  in  the  Limitations  Section  of  the 
airplane  flight  manual,  The  NPRM 
proposed  to  temporarily  retain  the  flight 
restrictions  that  are  currently  required 
by  AD  96-19-07,  and  eventually  require 
the  inspections  and  modifications 
specified  in  the  service  mformation 
previously  referenced,  as  terminating 
action  for  the  flight  restrictions. 
Accomplishment  of  the  proposed 
actions  as  specified  in  the  NPRM  would 
be  in  accordance  with  the  following 
service  documents:  Grob  Service 
Bulletin  No.  1078-59/3.  dated  October 
24.  1996:  Grob  Installation  Instructions 
1078-64.  dated  December  11,  1996.  as 
referenced  in  both  Grob  Service  Bulletin 
No.  1078-64/2.  dated  April  8.  1997:  and 
Grob  Service  Bulletin  No.  1078-64. 
dated  December  11,  1996:  and  Grob 
Service  Bulletin  No.  1078-66.  dated 
February  10.  1997. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAl)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 


will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  23  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
40  workhours  (modification:  36 
workhours:  inspection:  4  workhours) 
per  airplane  to  accomplish  this  action, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Grob  will 
provide  parts  free  of  charge  as  part  of  its 
warranty  program.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$55,200.  or  $2,400  per  airplane.  , 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Ex^utive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  lcK:ation  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-  AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4^  U.S.C.  106(g).  40113.  44701. 


§  39  1 3     [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
96-19-07.  Amendment  39-9765.  and  by 
adding  a  new  AD  to  read  as  follows: 

H8^  1 0-06     Burkhart  Grab  LuA-und 
KaumfahjTt:  Amendment  39-10517; 
Docket  No.  98-CE-24-AD;  Supersedes 
AD  96-19-07,  Amendment  39-9765. 

Applicability  Models  G115C,  G115C2. 
C115D.  and  Gil5D2  airplanes,  all  serial 
numbers,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  loss  of  control  of  the  airplane 
caused  by  excessive  sp>eed  or  aerobatic 
maneuvers,  accomplish  the  following: 

(a)  For  all  serial  numbered  airplanes,  prior 
to  hirther  flight  after  September  26.  1996  (the 
effective  date  of  AD  96-19-07),  accomplish 
the  following: 

(1)  Install,  on  the  limitation  placard  at  the 
left-hand  cabin  wall,  the  airspeed  placard 
that  is  included  with  Grob  Service  Bulletin 
No.  1078-59/2,  dated  September  2.  1996. 
This  placard  reduces  the  maximum  airspeed 
to  296  kilometers  per  hour  (km/h);  equal  to 
160  knots  per  hour. 

(2)  Modify  the  airspeed  indicator  glass  by 
accomplishing  the  following: 

(i)  Place  a  red  radial  line  on  the  indicator 
glass  at  296  km/h  (160  knots).  The  minimum 
dimensions  for  this  radial  line  are  0.05-inch 
in  width  and  0.30-inch  in  length. 

(ii)  Place  a  white  0.05-inch  minimum 
width  slippage  index  mark  that  connects 
both  the  instrument  glass  and  bezel.  This 
slippage  index  mark  shall  not  obscure  any 
airspeed  markings. 

(3)  Install,  near  the  airspeed  indicator,  the 
red  placard  included  with  Grob  Service 
Bulletin  No  1078-59/2  that  has  the  words: 
"Aerobatic  maneuvers  are  prohibited." 

(4)  Insert  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  airplane  flight 
manual. 

Note  2:  The  actions  of  paragraph  (a), 
including  all  subparagraphs,  are  the  same  as 
that  required  by  AD  96-19-07.  which  is 
sufjerseded  by  this  action.  These 
requirements  are  being  temporarily  retained 
in  this  AD  to  provide  a  grace  period  for 
accomplishing  the  other  actions  required  by 
this  AD. 

(b)  Within  the  next  200  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  accomplish  the  following: 
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(1)  For  all  serial  numbered  airplanes, 
inspect  the  nose  wheel  steering,  the  sliding 
canopy  and  canopy  locking  mechanism,  the 
attachment  of  the  horizontal  stabilizer,  the 
elevator  installation,  the  vertical  stabilizer, 
the  rudder  installation,  and  the  weights  and 
residual  moments  of  the  control  surfaces  in 
accordance  with  the  instructions  in  Grob 
Service  Bulletin  No.  1078-59/3.  dated 
October  24,  1996.  Prior  to  ftjrther  flight, 
repair  any  discrepancies  in  accordance  with 
the  above-referenced  service  bulletin. 

(2)  For  airplanes  incorpKirating  a  serial 
number  in  the  range  of  82001  through  82077, 
replace  the  elevator  hinges  with  parts  of 
improved  design  in  accordance  with  Grob 
Installation  Instructions  1078-64,  dated 
December  11,  1996,  as  specified  in  both  Grob 
Service  Bulletin  No.  1078-64/2.  dated  April 
8,  1997;  and  Grob  Service  Bulletin  No.  1078- 
64,  dated  December  11,  1996. 

(3)  For  airplanes  incorpwrating  a  serial 
number  in  the  range  of  82001  through  82077, 
after  accomplishing  the  replacement  required 
by  paragraph  (b)(2)  of  this  AD.  adjust  the 
mass  and  residual  moments  in  accordance 
with  Grob  Service  Bulletin  No.  1078-66, 
dated  February  10.  1997. 

(c)  Accomplishing  the  actions  required  by 
paragraphs  (b)(1),  (b)(2),  and  (b)(3)  of  this  AD 
eliminates  the  placard  and  flight  restriction 
requirements  of  paragraph  (a),  including  all 
subparagraphs,  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  1201  Walnut,  suite  900.  Kansas 
City,  Missouri  64106. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  96-19-07 
are  not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Questions  or  technical  information 
related  to  service  information  previously 
referenced  should  be  directed  to  Burkhart 
Grob  Luft-und  Raumfahrt.  I>-8939  Mattsies. 
Germany.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(g)  The  inspection  required  by  this  AD 
shall  be  done  in  accordance  with  Grob 
Service  Bulletin  No.  1078-59/3,  dated 
October  24.  1996.  The  replacement  required 
by  this  AD  shall  be  done  in  accordance  with 
Grob  Installation  Instructions  1078-64.  dated 
December  11, 1996.  as  specified  in  both  Grob 
Service  Bulletin  No.  1078-64/2.  dated  April 
8.  1997:  and  Grob  Service  Bulletin  No.  1078- 
64.  dated  December  11, 1996.  The  adjustment 


required  by  this  AD  shall  be  done  in 
accordance  with  Grob  Service  Bulletin  No. 
1078-66,  dated  February  10,  1997  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Burkhart  Grob  Luft-und  Raumfahrt,  D-8939 
Mattsies.  Germany.  Copies  may  be  insp>ected 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City.  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.  suite  700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  AD  96-270/2.  dated  December  5. 
1996;  German  AD  96-270/3.  dated  December 
4, 1997;  and  German  AD  97-143.  dated  May 
22.  1997. 

(h)  This  amendment  supersedes  AD  96- 
19-07,  Amendment  39-9765. 

(i)  This  amendment  becomes  effective  on 
June  28, 1998. 

Issued  in  Kansas  City.  Missouri,  on  May  1, 
1998. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-SW-32-AD.  Amendment 
39-10520:  AD  97-18-11) 

RIN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  (Bell)  Mode!  2048 
205A,  and  205A-1  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  .Airworthiness  Directive  (AD) 
97-18-11.  issued  on  August  29,  1997. 
which  was  sent  previously  to  all  known 
U.S.  owners  and  operators  of  Bell  Model 
204B,  205A.  and  205A-1  helicopters  by 
individual  letters.  This  AD  requires 
modification  and  inspections  of  the 
vertical  fin  spar.  If  any  crack  is 
discovered,  replacement  of  the  vertical 
fin  spar  with  an  airworthy  vertical  fin 
spar  is  required  before  further  flight. 
This  amendment  is  prompted  by  several 
failures  of  the  vertical  fin  spar, 
including  those  with  steel  doublers, 
caused  by  fatigue  cracks  that  result  from 
a  large  number  of  high-power  events. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  in-flight  failure  of 


the  vertical  fin  spar  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Effective  May  28,  1998,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  97-18-11.  issued  on 
August  29,  1997.  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
luly  13,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  97-SW-32- 
AD,  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INCORWA'.o.     "in' ACT:  Mr. 
Charles  Harris^  ,  gineer. 

FAA,  Rotorcraft  Directorate,  Rotorcraft 
Certification  Office,  2601  Meacham 
Blvd.,  Fort  Worth.  Texas  76137, 
telephone  (817)  222-5447,  fax  (817) 
222-'^7R? 

SJPP.EMEN'AO  (MFORMATION:  On  AugUSt 
29,  1997.  the  FAA  issued  priority  letter 
AD  97-18-11,  applicable  to  BellModel 
204B,  205A.  and  205A-1  hehcopters, 
which  requires  modification  and 
inspections  of  the  vertical  fin  spar.  If 
any  crack  is  discovered,  replacement  of 
the  vertical  fin  spar  with  an  airworthy 
vertical  fin  spar  is  required  before 
further  flight.  Priority  letter  AD  97-18- 
1 1  superseded  priority  letter  AD  97-18- 
01,  issued  on  August  19, 1997.  AD  97- 
18-01  contained  the  same  basic 
requirements  as  is  contained  in  AD  97- 
18-11.  However.  AD  97-18-11  was 
needed  to  clarify  the  method  of 
compliance  for  the  Model  204B 
helicopters,  and  to  correct  an  error  in  a 
vertical  fin  spar  part  number  (P/N).  AD 
97-18-01  incorrectly  stated  the  P/N  as 
P/N  205-030-851  instead  of  P/N  205- 
032-851.  This  AD  is  prompted  by  an 
accident  involving  the  in-flight  failure 
of  the  vertical  fin  spar  on  a  Model 
205A-1  helicopter.  Two  other  accidents 
on  restricted  category  (military  surplus) 
aircraft  of  similar  type  design  have 
occurred.  One  of  the  accidents  resulted 
in  a  fatality.  In  1971.  the  FAA  issued  AD 
71-21-02,  which  addressed  this 
problem  by  requiring  the  addition  of  a 
steel  doubler  to  the  inside  edge  of  the 
vertical  fin  spar.  There  have  been 
several  additional  failures  since  that  AD 
was  issued.  A  large  number  of  high- 
power  events  can  cause  fatigue  cracks 
which  wrill  cause  the  vertical  fin  spar  to 
fail.  This  condition,  if  not  corrected, 
could  result  in  in-flight  failure  of  the 
vertical  fin  spar  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other  Bell 
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helicopters  ot  ::     .  ; ,      lesign.  the 

F/WV  issued  priority  letter  AD  97-18-11 
to  prevent  in-flight  failure  of  the  vertical 
fin  spar  and  subsequent  loss  of  control 
of  the  helicopter.  The  AD  requires, 
within  8  hours  time-in-service  (TlSl 
after  the  effective  date  of  this  AD. 
modification  and  inspection  of  the 
vertical  fin  spar  Then,  at  intervals  not 
to  exceed  8  hours  TIS.  further 
inspections  of  the  vertical  fin  spar  for 
cracks  are  required.  If  any  crack  is 
discovered,  replacement  of  the  vertical 
fin  spar  with  an  airworthy  vertical  fin 
spar  is  required  before  further  flight. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  August  29.  1997  to  all 
known  U.S.  owners  and  operators  of 
Bell  Model  204B.  205A.  and  205A-1 
helicopters.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  265 
helicopters  will  be  affected  by  this 
proposed  AD.  that  it  will  take 
approximately  203  work  hours  to 
accomplish  the  modification, 
inspection,  and  spar  replacement,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $3,227,700. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Luniinems  aru  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  resfxjnse  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-32-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADOopsSES. 

List  of  Subjects  in  14  U  K  i'art  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

Adoption  of  tht-  \iiu  rnhnt  n; 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-    AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

\uthonn    n  n.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39  13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  f-i'Mw: 

AD97_1»-11      Hfil  HeiK  opier  lextroii 
Amendment  39-10520.  Docket  No.  97-SW- 
32-AD. 

Applicability:  Model  204B.  205 A,  and 
205A-1  helicopters,  with  tailboom  vertical 
fin  spar,  part  number  (P/N)  205-032-899, 
205-030-846,  or  205-032-651.  all  dash 
numbers,  installed,  certificated  in  any 
category. 

Note  1;  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/oj)erator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
'request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
firom  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  in- 
flight failure  of  the  tailboom  vertical  fin  spar 
(vertical  fin  spar)  and  sutwequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  Model  204B  helicopters,  within  8 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD,  modi^  the  vertical  fin  spar 
as  follows: 

(1)  Remove  the  42"  gearbox  cover  and  open 
the  drive  shaft  cover  on  the  vertical  fin  spar 
assembly  (see  Figure  1). 

(i)  Remove  the  first  four  rivets  bom  the 
vertical  fin  spar  located  at  the  bottom  of  the 
vertical  fin  spar  left-hand  side  at  the  tailboom 
and  vertical  fin  spar  junction,  and  the  first 
four  rivets  aft  of  the  junction  along  the  lower 
edge  of  the  vertical  fin  spar  skin  (skin)  as 
shown  (see  Figure  2).  CAUTION:  Extreme 
care  must  be  taken  when  drilling  and 
removing  rivets  from  the  side  of  vertical  fin 
spar  to  ensure  the  vertical  fin  spar  assembly 
is  not  damaged. 

(li)  Trim  the  vertical  fin  spar  left-hand  skin 
using  extreme  care  to  not  damage  the  vertical 
fin  spar  assembly  (see  Figure  3). 

(iii)  Deburr  the  rivet  holes  and  trimmed 
skin  edges.  Remove  all  debris  In  a  ventilated 
work  area,  remove  any  surface  contaminants 
with  a  cloth  that  has  been  dampened  with 
aliphatic  naphtha  or  an  equivalent  cleaning 
solvent. 
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(iv)  Reattach  the  skin  to  the  vertical  fin 
spar  using  MS  20470AD  rivets,  DO  NOT 
install  the  bottom  two  rivets  into  the  vertical 
fin  spar  where  the  skin  was  trimmed. 

(v)  Reinstall  the  vertical  fin  spar  skin  lower 
edge  rivets  using  M  7885/6-5  rivets  (see 
Figure  6). 

(vi)  Refinish  all  reworked  areas. 

(vii)  After  modifying  the  vertical  fin  spar, 
immediately  inspect  the  vertical  fin  spar  in 
accordance  with  paragraphs  (a)(2)(iii)  and 
(a)(2)(iv)ofthis  AD. 

(2)  After  the  initial  modification  and 
inspection  of  the  vertical  fin  spar  have  been 
accomplished  in  accordance  with  paragraph 
(a)(1)  of  this  AD,  thereafter,  at  intervals  not 
to  exceed  8  hours  TIS,  inspect  the  vertical  fin 
spar  in  accordance  with  paragraphs  (a)(2)(iii) 
and  (a)(2)(iv)  of  this  AD  for  cracks  as  follows: 

(i)  Remove  the  lower  aft  tailboom 
inspection  door,  located  at  tailboom  station 
180  (see  Figure  4). 

(ii)  Remove  the  42°  gearbox  cover  and  op)en 
the  drive  shaft  cover  on  the  vertical  fin  (see 
Figure  1). 

(iii)  Through  the  lower  aft  tailboom 
inspection  door,  using  a  bright  light  and  an 
inspection  mirror,  inspect  the  vertical  fin 
spar  assembly  adjacent  to  the  taillx>om  top 
skin  on  the  forward  side,  paying  special 
attention  to  the  left-hand  edge  and  the 
adjacent  surfaces  (see  Figure  5). 

(iv)  In  a  ventilated  work  area,  clean  all 
surfaces  to  be  inspected  with  a  cloth 
dampened  with  aliphatic,  naphtha  or  an 
equivalent  cleaning  solvent.  Using  a  bright 
light  and  a  lOx  magnif>'ing  glass  insf)ect  the 
vertical  fin  spar  assembly  ad]acent  to  the 
tailboom  top-skin  on  the  in-board  and  out- 
board sides,  the  vertical  edge,  and  the  two 
open  rivet  holes.  Using  a  bright  light  and  a 
mirror,  insf>ect  the  aft  side  of  the  vertical  fin 
spar  in  the  same  area.  Special  attention  must 
be  given  to  the  left-hand  edge  of  the  vertical 
fin  spar  and  any  adjacent  surfaces  between 
fin  stations  66.31  and  71.31  (see  Figure  5). 

(3)  If  any  crack  is  discovered  on  the 
vertical  fin  spar  as  a  result  of  the  inspection 
specified  in  paragraphs  (a)(2)(iii)  or  (a)(2)(iv) 
of  this  AD,  replace  the  vertical  fin  spar 
assembly  with  an  airworthy  vertical  fin  spar 
assembly  before  further  fiight. 


(b)  For  Model  205A  and  205A-1 
helicopters,  within  8  hours  TIS  after  the 
effective  date  of  this  AD,  modify  the  vertical 
fin  spar  as  follows: 

(1)  Remove  the  42*  gearbox  cover  and  open 
the  drive  shaft  cover  on  the  vertical  fin  sp>ar 
assembly  (see  Figure  1). 

(i)  Remove  the  clip,  P/N  212-030-099-091, 
and  the  radius  block,  P/N  212-030-099-095, 
(see  Figures  5  and  6). 

(ii)  Remove  the  first  four  rivets  from  the 
vertical  fin  spar,  located  at  the  bottom  of  the 
vertical  fin  spar  left-hand  side  at  the  tailboom 
and  vertical  fin  spar  junction  as  shown  (see 
Figure  5).  CAUTION:  Extreme  care  must  be 
taken  when  drilling  and  removing  rivets  from 
the  side  of  vertical  fin  spar  to  ensure  the 
vertical  fin  spar  assembly  is  not  damaged. 

(iii)  Trim  trie  vertical  fin  left-hand  side 
skin  and  retainer,  P/N  205-032-851-045, 
using  extreme  care  to  not  damage  the  vertical 
fin  spar  assembly  (see  Figure  7). 

(iv)  Deburr  the  rivet  holes  and  trimmed 
retainer  and  skin  edges.  Remove  all  debris.  In 
a  ventilated  work  area,  remove  any  surface 
contaminants  with  a  cloth  that  has  been 
dampened  with  aliphatic  naphtha  or  an 
equivalent  cleaning  solvent. 

(v)  Reattach  the  skin  and  retainer  to  the 
vertical  fin  spar  using  MS  2D470AD  rivets, 
DO  NOT  install  the  bottom  two  rivets  into 
the  vertical  fin  spar  where  the  skin  and 
retainer  were  trimmed. 

(vi)  Reinstall  the  clip  and  radius  block  with 
M  7885/6-5  rivets  (see  Figure  5). 

(vii)  Refinish  all  reworked  areas. 

(viii)  After  modifying  the  vertical  fin  spar, 
inunediately  inspect  the  vertical  fin  spar  in 
accordance  with  paragraphs  (b)(2)(iii)  and 
(b)(2)(iv)of  this.^D 

(2)  After  the  initial  modification  and 
inspection  of  the  vertical  fin  spar  have  been 
accomplished  in  accordance  with  paragraph 
(b)(1)  of  this  AD.  thereafter,  at  intervals  not 
to  exceed  8  hours  TIS.  inspect  the  vertical  fin 
spar  in  accordance  with  paragraphs  Cb)(2)(iii) 
and  (b)(2)(iv)  of  this  AD  for  cracks  as  follows: 

(i)  Remove  the  lower  aft  tailboom 
inspection  door,  located  at  tailboom  station 
180  (see  Figure  4). 

(ii)  Remove  the  42°  gearbox  cover  and  open 
the  drive  shaft  covw  on  the  vertical  fin  spar 
(see  Figure  1). 


(iii)  Through  the  lower  aft  tailboom 
inspection  door,  using  a  bright  light  and  an 
inspection  mirror,  inspect  the  vertical  fin 
sptar  assembly  adjacent  to  the  tailboom  top 
skin  on  the  forward  side,  peying  special 
attention  to  the  left-hand  edge  and  the 
adjacent  surfaces  (see  Figure  5). 

(iv)  In  a  ventilated  work  area,  clean  all 
surfaces  to  be  ins{>ected  with  a  cloth 
dampened  with  aliphatic  naphtha  or  an 
equivalent  cleaning  solvent.  Using  a  bright 
light  and  a  lOx  magnifying  glass,  inspect  the 
vertical  fin  spar  assembly  adjacent  to  the 
tailboom  topi-skin  on  the  in-board  and  out- 
board sides,  the  vertical  edge  and  the  two 
open  rivet  holes.  Using  a  bright  light  and  a 
mirror,  inspect  the  aft  side  of  the  vertical  fin 
spar  in  the  same  area.  Special  attention  must 
be  given  to  the  left-hand  edge  of  the  vertical 
fin  spar  and  any  adjacent  surfaces  tetween 
fin  stations  66.31  and  71,31  (see  Figure  5). 

(3)  If  any  crack  is  discovered  on  the 
vertical  fin  spar  as  a  result  of  the  inspection 
specified  in  piaragraphs  (h)(2)(iii)  or  (b)(2)(iv) 
of  this  AD.  replace  the  vertical  fin  sp>ar 
assembly  with  an  airworthy  vertical  fin  spar 
assembly  before  further  flight. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager.  Rotorcraft 
Certification  Office,  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office 

(d)  Sp>ecial  fiight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199"of  the 
Federal  Aviation  Regulations  (14  CFR  21,197 
and  21,199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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(e)  This  aii;e!Kirneri;  becomes  effec:tive 

on  Ma\  J.H    iM'tH   !(.:  di;  [jtrsoiis  e\(  ep' 

imiiit-ii.atHi\  effpi  i:\(-  r)\  Friont'v  l.t-'ter 
AD  97-1  "-11    '.sK..t',i  A,i^us\  J.9    U^'-i" 
which  containea  th^  rt-qiiirHniPnt^  '^' 
this  amendment 

Issued  in  Fort  Worth,  Texas,  on  May  4, 
1998. 

Erif  Bries 

A.'.ri^Mjn.jgtr.  Hji-^ivpjJX  Uirecloraie, 

Aircraft  Certification  Service. 

TR  n.,,    MS-  .  zsDft  Filed  5-12-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No  97-SW-35-AD:  Amendment 
39-10521,  AD  97-20-09] 

RIN212a-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  (Beli)-manufacturec! 
Model  HH-1K,  TH-1F.  TH-1L,  UH-1A, 
UH-1B.  UH-1E,  UH-1F,  UH-1H,  UH-1L. 
and  UH-1P  Helicopters;  and 
Southwest  Florida  Aviation  SW204 
SW204HP,  SW205,  and  SW206A-1 
Helicopters 

agency:  General  A\-iatior: 
Ad:;;!:.is;ra?ior;,  D(3T 
action:  P::iai  n.ie   r>-q..e'-;  for 
cofTimen's 


SUMMARY:  Triis  dmenclirit-i'*  s,..,Mrsedes 
dii  existing  pnont\  letter  a;'-\">  i>r  ^,  ,:-pn<; 
direi  t:\  e  :ADi,  appiK.ahif-  ;.   Be.: 
n:anufactui^d  Model  i-lH-lK    T\\  ^  :'• 
TH-^lL   I'H-IA    PH-IB    V\\-  IL,  LH- 


rH-iH 


ri-  11.,  anc 


IP 


::!-.n  u;!ters  and  Southwest  Florida 
Av.ation  .SU  2()-4,  S\V204HP,  and  SW205 
helicopters  that  <  arrently  requires 
modinv:at:on  a::c:  :::spections  of  the 


vertical  fin  sp>ar.  This  amendment 
requires  the  same  modification  and 
inspections  required  by  the  existing 
priority  letter  AD,  but  adds  the 
Southwest  Florida  Aviation  Model 
SW205A-1  and  Utah  State  University 
UH-lH  helicopters  to  the  applicability 
of  this  AD.  This  amendment  is 
prompted  by  accidents  involving  in- 
flight failure  of  the  tailboom  vertical  fin 
spar.  The  actions  specified  by  this  AD 
are  intended  to  prevent  in-flight  failure 
of  the  vertical  fin  spar  and  subsequent 
^-^  of  control  of  the  helicopter. 

DATES:  Effective  May  28,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 

Julv  n    IQQH 

ADDRESSES  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-35- 
AD,  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth.  Texas  76137. 

p,oc  pjB'HE"  iNPORMA,"-:>>  :oK"A""^:  Mr. 

FAA,  Rotorcraft  Directorate,  Rotorcraft 
Certification  Office,  2601  Meacham 
Blvd.,  Fort  Worth,  Texas  76137, 
telephone  (817)  222-5447,  fax  (817) 
222-5960. 
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September  17.  1997.  the  FAA  issued 
priority  letter  AD  97-20-09.  applicable 
to  Bell-manufactured  Model  HH-lK, 
TH-lF.  TH-IL.  UH-IA.  UH-lB.  UH- 
lE.  UH-lF.  UH-lH.  UH-lL.  and  UH-lP 
helicopters;  and  Southwest  Florida 
Aviation  SW204.  SW204HP  and  SW205 
helicopters,  which  requires 
modlHcation  and  inspections  of  the 
vertical  fin  spar.  That  priority  letter  AD 
was  prompted  by  two  accidents 
involving  in-flight  failures  of  the 
tailboom  vertical  fin  spars  (vertical  fin 
spars)  on  Model  TH-IL  and  UH-lB 
helicopters.  One  other  accident 
occurred  on  a  Model  205A-1  helicopter 
which  is  of  similar  type  design.  One  of 
the  accidents  resulted  in  a  fatality.  As  a 
result  of  those  accident  investigations, 
the  FAA  determined  that  a  large  number 
of  high- power  events  can  cause  fatigue 
cracks  which  will  cause  the  vertical  fin 
spar  to  fail.  This  condition,  if  not 
corrected,  could  result  in  in-fiight 
failure  of  the  vertical  fin  spar  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  priority 
letter  AD.  the  FAA  has  determined  that 
additional  helicopter  models  are 
affected  by  the  same  unsafe  condition. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Bell-manufactured 
Model  HH-IK,  TH-lF.  TH-lL.  UH-IA. 
UH-lB,  UH-lE.  UH-IF.  UH-lH.  UH- 
lL.  and  UH-lF  helicopters;  and 
Southwest  Florida  Aviation  SW204, 
SW204HP,  SW205,  and  SW205A-1 
helicopters  of  a  similar  type  design,  this 
AD  supersedes  priority  letter  AD  97-20- 
09  to  add  the  Model  SW205A-1 
helicopters  and  the  Utah  State 
University  UH-lH  helicopters  to  the 
applicability  of  this  AD.  The  short 
compliance  time  involved  is  required 


because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore  the  inspections 
and  modification  are  required  within  8 
hours  time-in-service  and  this  AD  must 
be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  68  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2.5  work  hours  per 
helicopter  for  the  initial  modification 
and  inspection,  200  work  hours  to 
replace  the  vertical  fin  spar,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $8,000  per  helicopter  to 
replace  the  vertical  fin  spar.  Based  on 
these  figures^the  total  cost  impact  of  the 
proposed  AD' on  U.S.  operators  is 
estimated  to  be  $1,370,200  to  modify  the 
vertical  fin,  conduct  an  initial 
inspection,  and  replace  the  vertical  fin 
spars  on  all  helicopters  in  the  U.S.  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  aHHrw^s  "ipfKnfied 
under  the  caption  adoresses  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp>ects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repKJrt  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  'i-,* 
on  the  distribution  of  povNtr 
responsibilities  amor.v;  Uu-  \ 
levels  of  government    IfHr** 
accordance  with  Fxti  .' 
it  is  detennu.t  ;  ''a'  tr  , 
not  have  sufficieit  tt-  U"^;, ;  s;: 
implications  to  w  i-r  a:'  i.a:  pn-paru'ion 
of  a  Federalism  .^sstssitjent. 

The  FAA  has  i:.'.-!:ir;.-<i  '!:  c  this 
regulation  is  em  eii.ergi.  ul>  rf>;  jiation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft. 


States,  or 

.  ariDUS 
•'"■^>-  in 
Order  12612. 
!<il  rule  does 
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and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  tht     ■     •  m  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  LFR  Fart  j'j 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

\(i()j)ti(i!!  nl  thi=    Xrneiidnu'nt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39     AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


\u!h(irit\    49  U.S.C.  106(g).  40113,  44701. 

§  39  13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD).  Amendment  39-10521.  to  read  as 
follows: 

AO  <4--20-Oa     falifornia  rVfiartrnpnt  of 
}  ur«>stn    \  iTpflv   \\  iation  Ht-iu  ofitrr 
Spr%  i(  i,-s    F'rrv  loush   f-XK  kstm   Air(,rrtnf 
(  (!  s   (,arli(  k  Hf'lK  upten.    l.nc      Hriwkni^ 
rind  Fowrrv  Aviation.  Irn      Intc.'-nd!  uma; 
HcIk  optf'ps    Inr     Ranefr  Hfli(  optcr 
Srri  1!  ev    Rofunson  Airt  idm     S;  (>■' 
Paper  (  t>     Smith  Hclu  i!j>it'r-v    Southtn; 
HfiM  iipItT    Sduthwo!  Fionila    \*  idUor; 
i   :,ih  State  i   Ri\prsit\     \\f«.tern 
Inltriidlionai  Avidlion,  Im      i  SC 
Helicopters;  and  U.S.  Helicopter,  Inc.: 
Amendment  3&-10521.  E)ocket  No.  97- 
SW-35-AD.  Supersedes  priority*letter 
AD  97-20-09. 
Applicabilitv:  Model  HH-lK  (Type 
Certificate  Data  Sheet  (TCDS)  H5NM),  TH-lF 
(TCDS  H12NM.  and  R0008AT),  TH-lL 
(TCDS  H5NM,  H7SO.  and  H4NM).  UH-IA 
(TCDS  H3SO).  UH-lB  (TCDS  HlRM,  H3NM. 
H13WE,  H3SO.  H5SO,  and  R00012AT),  UH- 
lE  (TCDS  H5NM,  H7S0,  H8NM,  and  H4NM), 
UH-lF  (TCDS  H2NM,  H7NE.  HllSVV, 
H12NM,  and  R0008AT),  UH-lH  (TCDS 
H13WE,  H3S0,  and  H15NM),  UH-lL  (TCDS 
H5NM,  H7S0,  and  H4NM).  UH-lP  (TCDS 
H12NM,  and  R0008AT),  and  SW204  (TCDS 
H6SO).  SW204HP  (TCDS  H6SO),  SW205 
(TCDS  H6SO),  and  SVV205A-1  (TCDS  H6SO) 


helicopters,  with  tailboom  vertical  fin  spar, 
part  number  (P/N)  205-032-899.  205-030- 
846,  or  205-032-851.  all  dash  numbers, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  f>aragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  in-flight  failure  of  the  tailboom 
vertical  fin  spar  (vertical  fin  sf>ar}  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  8  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  modify  the 
vertical  fin  spar  as  follows: 

(1)  Remove  the  42°  gearbox  cover  and  open 
the  drive  shaft  cover  on  the  vertical  fin  sp«r 
assembly  (see  Figure  1). 


■  I . ;  i ; 


Vednesdav,  "^ 


^gulation^ 


nRIVFSHAFI  C0\  i  R 


; 


/ 


j,^]_A_R  Birv  K.  i}\  Ik 


ERJICALFIN^SIDE 
SKIN  PN  VARIES 


FAIRING 


(2)  Remove  the  first  four  rivets  from  the  edge  of  the  vertical  fin  spar  side-skin  as 

vertical  fin  spar  located  at  the  bottom  of  the  shown  (se«  Figure  2). 

vertical  fin  spar  left-hand  side  at  the  tailboom         c*ution:  Extreme  care  must  be  taken  when 

and  vertical  fin  spar  lunction.  and  the  first  j^„^      ^^  removing  rivets  from  the  side  of 
four  rivets  aft  of  the  junction  along  the  lower  °  ° 


the  vertical  fin  spiar  to  ensure  the  vertical  fin 
spar  assembly  is  not  damaged. 


N  .  roo6  4tio-ij-»> 


Federal   Register    \ 


K^     N:;    Mj  '\V"c?n'^'-'^;r,     \'  ■•    ^- '     :-"-'^ 


'':  ^'^quiations  2B44' 


irr—r  —  "^    '^  / 


I 


(3)  Trim  the  vertical  fin  spar  left-hand  skin  using  extreme  care  to  not  damage  the  vertical  fin  sp)ar  assembly  (see 
Figiire  3). 
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(4)  Deburr  the  rivet  holes  and  trimmed  skin 
edges.  Remove  all  debris.  In  a  ventilated 
work  area,  remove  any  surface  contaminants 
with  a  cloth  that  has  been  dampened  with 
aliphatic  naphtha  or  an  equivalent  cleaning 
solvent. 

(5)  Reattach  the  side-skin  to  the  vertical  fin 
spar  using  MS  2O470AD  rivets.  DO  NOT 
install  the  bottom  two  rivets  into  the  vertical 
fin  spar  where  the  skin  was  trimmed. 


(6)  Reinstall  the  vertical  fin  spar  skin  lower 
edge  rivets  using  M  "R8^  6>-5  rivets  (see 
Figure  2). 

(7)  Refinish  all  reworked  areas. 

(8)  After  modifying  the  vertical  fin  spar, 
immediately  inspect  the  vertical  fin  spar  in 
accordance  with  p>aragraphs  (b)(3)  and  (b)(4) 
of  this  AD. 

(b)  After  the  initial  modification  and 
insfjection  of  the  vertical  fin  spar  have  been 


accomplished  in  accordance  with  paragraph 
(a)  of  this  AD,  thereafter,  at  intervals  not  to 
exceed  8  hours  TIS,  inspect  the  vertical  fin 
spar  for  cracks  as  follows: 

(1)  Remove  the  lower  aft  tailboom 
inspection  door,  located  at  tailboom  station 
180  (see  Figure  4). 


180 


DOOR 


Figure  4 


(2)  Remove  the  42°  gearbox  cover  and  open 
the  drive  shaft  cover  on  the  vertical  fin  (see 
Figure  1). 

(3)  Through  the  lower  aft  tailboom 
inspection  door,  using  a  bright  light  and  an 
insp)ection  mirror,  inspect  the  vertical  fin 
sf)ar  assembly  adjacent  to  the  tailboom  top 
skin  on  the  forward  side,  p>aying  $p>ecial 
attention  to  the  left-hand  edge  and  the 
adjacent  surfaces  (soe  Fie-irp  2). 

(4)  In  a  ventilateti  w  .:.•.  .-.-ea,  clean  all 
surfeces  to  be  insri^n  •>  :  with  a  cloth 
dampened  with  a  .;:n.i:ic  naphtha  or  an 
equivalent  cleanmg  solvent.  Using  a  bright 
light  and  a  lOx  magnifying  glass,  inspect  the 
vertical  fin  spar  assembly  adjacent  to  the 
tailboom  top-skin  on  the  in-board  and  out- 
board sides,  the  vertical  edge,  and  the  two 
open  rivet  holes.  Using  a  bright  light  and  a 
mirror,  inspect  the  aft  side  of  the  vertical  fin 
sp)ar  in  the  same  area.  Special  attention  must 
be  given  to  the  left-hand  edge  of  the  vertical 
fin  spar  and  any  adjacent  surfaces  between 
fin  stations  66.31  and  71.31  (see  Figure  2). 

(c)  If  any  crack  is  discovered  on  the  vertical 
fin  spar  as  a  result  of  the  inspection  specified 
in  paragraphs  (b)(3)  or  (b)(4)  of  this  AD, 


replace  the  vertical  fin  spar  assembly  with  an 
airworthy  vertical  fin  spar  assembly  before 
further  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office.  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maiiitenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(e)  Sf>ecial  flight  f)ermits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  of)erate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
May  28.  1998. 


Issued  in  Fort  Worth,  Texas,  on  May  4, 
1998. 

Krii   Bnps 

.  .^;.  .4,  .■>.'-.;  jger,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
-w  %       —12509  Filed  5-12-98;  8:45  am] 
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14  CFR  Par  ^1 

[Airspace  Docke'  No   9fe-ASW    "fc' 

Revocation  ot  Ciass  D  Ai'-space 
Lubtx>ck  Reese  AFB   ^X   ana  Rev'Sio" 
ot  Class  E  Airst>ace  L.j&t>ocK  ""x 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ac-^iOn:  Direct  final  rule;  confinnation  of 
efleclive  date. 
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SUMMARY:  This  notice  confirms  the 
effective  date  of  a  dire<:t  final  rule  which 
revokes  Class  D  airspace  at  Lubbock 
Reese  AFB.  TX.  and  revises  Class  E 
airspance  at  Lubbock,  TX. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  11989  is  effective 
0901  UTC.  lune  18.  I^^IH 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  [.  Day.  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0520.  telephone:  817- 
222-5.S93 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  12.  1998  (63  FR 
11989).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effeciive  on 
June  18.  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX.  on  May  5. 1998. 
Albert  L.  ViMlli, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 
[PR  Doc  9»-12711  Filed  5-12-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPan71 

[Airspace  Docket  No  9a-ASW-19] 

Revision  of  Class  E  Airspace;  Gallup, 
NM 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Gallup 
Municipal  Airport.  Gallup.  NM. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12989  is  effective 
0901  UTC.  lune  18.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  Fort 


Worth.  TX  76193-0520.  telephone:  817- 
222-5593 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  17,  1998  (63  FR 
12989).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18.  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX,  on  May  5,  1998 
Albert  L.  Viaelli. 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 
[FR  I>x   98-12712  Filed  5-12-98;  8:45  am] 
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DEPAMTMENT  Of   TPANSPORTATION 
Federal  Aviation  Ad.TiiniStration 

14CFR  Par'  71 

[Airspace  Docket  No  98-ASW-20) 

Revision  of  Class  fc  Airspace,  Eastland 
Municipal,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Eastland 
Municipal  Airport,  Eastland.  TX. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12988  is  effective 
0901  UTC.  June  18,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520.  telephone:  817- 
222-5593. 
SUPPLEMENTARY  INFORMATION:  The  FAA 

published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  17.  1998  (63  FR 
12988).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 


comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18.  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX,  on  May  5. 1998. 
Albert  L.  Viaelli, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 
IFR  Doc.  98-12713  Filed  5-12-98;  845  am) 

BILUNQ  COOC  4«10-1)-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pan  71 

(Airspace  Docket  No  97~ASW-28; 

Revision  of  Class  E  Airspace; 
Bartlesville,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Director  final  rule;  confirmation 
of  effective  date. 

summary:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Bartlesville, 
OK. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12627  ia  effective 
0901  UTC.  June  18,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  .\irspace  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone:  817- 
222-5593. 

s^^pplEmentabv  information:  The  FAA 
puDiisheu  tnis  uirect  liiiai  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  FR 
12627).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 


Federal  Register/Vol,  63.  No.  92 /Wednesday.  Mav  13    1998/Rules  and  Ree-,:ld*;-:T-.c 
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Issued  in  Fort  Worth,  TX.  on  May  5,  1998 
Albert  I.  Viseili. 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  98-12714  Filed  5-12-98;  8:45  am) 
aiLLINQ  CODE  491»-1»-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-ASW-29) 

Establishment  of  Class  E  Airspace; 
Cleveland.  OK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
establishes  Class  E  airspace  at 
Cleveland.  OK 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12b2,S  is  effective 
0901  UTC.  June  18,  1998. 

for  FURTHER  INFORMATION  CONTACT: 

Donald  1.  Day,  Airspa<  e  Brani.h,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520.  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  diret:!  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  FR 
12625).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  ¥.\.\ 
believes  that  there  will  be  no  adverse 
public  comment  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
w  ithin  the  comment  period,  the 
regulation  would  become  effective  on 
June  18,  1998.  .No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX.  on  May  5, 1998. 
.\lber1  L  Viselh, 

Acting  Manager.  Air  Traffic  Division. 

South  wes  t  Region . 

[FR  Doc.  98-12729  Filed  5-12-98;  8:45  ami 

BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No  98-ASW-01] 

Establishment  of  Class  E  Airspace; 
Coalgate,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 

effective  date  of  a  direct  final  rule  which 

establishes  Class  E  airspace  at  Coalgate, 

OK 

EFFECTIVE  DATE:  The  direct  final  rule 

published  at  63  FR  12629  is  effective 

0901  UTC.  June  18.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  ].  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMOaARY  INFORMATION:  The  FAA 
published  this  direct  fuia;  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  FR 
12629).  The  F,\A  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18,  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  May  5. 1998. 
.\lbert  L.  Viselli. 

.'icting  .Manager.  Air  Traffic  Division, 
Southwest  Region 

(FR  Doc.  9»-12730  Filed  5-12-98;  8:45  ami 
BU.UNG  COOC  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  9&-ASW-02J 

Establishment  of  Class  E  Airspace; 
Pawnee.  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY;  This  notice  confirms  the 

effei  !.\t  nate  of  a  direct  final  rule  which 

establishes  Class  E  airspace  at  Pawnee, 

OK 

EFFECTIVE  DATE:  The  direct  final  rule 

published  at  63  FR  12624  is  effective 

0901  ITC,  Tune  18   19PP 

FOR  FURTHER  INFORMATION  CON' ACT: 

Donald  ).  Day,  Airspace  Branch.  Air 

Traffic  Division,  Southwest  Region, 

Federal  Aviation  Administration,  Fort 

Worth.  TX  76193-0520,  telephone:  817- 

222-5593. 

SUPPLEMENTTARY  1NF0RMATK3N:  The  FAA 

pubiishea  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  FR 
12624).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  p>eriod,  the 
regulation  would  become  effective  on 
Jime  18, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Forth  Worth,  TX  on  May  5. 1998. 
■\ltwrl  i     \  '.sfih. 

Aamg  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  98-12731  Filed  5-12-98;  8:45  ami 
BILLING  COOE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AarnmiSfatior. 

14  CFR  Pari  71 

[Airspace  Docket  No   9&- ASV»  -C3; 

Establishment  of  Class  E  Airspace; 
Wagoner,  OK 

AGENCY;  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 

effective  date  of  a  direct  final  rule  which 

establishes  Class  E  airspace  at  Wagoner, 

OK. 

ffFECnVE  DATE:  The  direct  final  rule 

published  at  63  FR  12639  is  effective 

0901  UTC,  June  18,  1998. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 

Traffic  Division,  Southwest  Region, 


;'n;  jn 


ri'lflT.l!     R»'i;isfff 
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rv'-»    /  \\'p 


',     l00R'R-;!o<:  r\r.d  Rf^iilations 


Federal  Aviation  Administration.  Fort 
Worth.  76193-0520.  telephone:  817- 
222-55Q:v 

SUPPLEMEhfTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  FR 
12639).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  wntten  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18.  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX.  on  May  5.  1998. 
Albert  L.  VimUI. 

Acting  Manager,  Air  Tmffic  Division, 
Southwvsl  Region. 

|FR  Doc  9H-12732  Filed  S-12-98,  8  45  am) 
MJJNO  COM  4ai»>1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRParlTI 

[AlrapK*  Docket  No.  »»-ASW-04] 

Revision  of  Class  E  Airspace;  Brtstow, 
OK 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  notice  confirms  the 
effective  date  of  a  dire<:t  final  rule  which 
revises  Class  E  airspace  at  Bri.stow,  OK 

EFFECTIVE  DATE:  The  direct  rule 
published  at  63  FR  12618  is  effective 
0901  UTC,  June  IH,  1998 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  I.  Day.  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0520.  telephone:  817- 
222-559.1 

SUPPt-EMENTARY  INFORMATION:  The  FAA 
published  this  dirwit  final  rule  with  a 
requost  for  comments  in  the  Federal 
Register  on  March  16.  1998  |63  FR 
12618).  The  FAA  uses  the  direct  final 
rulemaking  prot:edure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 


public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18.  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Forth  Worth.  TX.  on  May  5.  199*i 
AImtI  L.  Vbelli. 

Acting  Manager.  Air  Traffic  Division. 

Southwest  Region. 

jFR  Doc  98-12733  Filed  S-12-98;  8:45  ami 
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nrPARTMENT  OF  TRANSPORTATION 


Fe<'!» 
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14CFR  Part  71 

fAlrsoace  Docket  He   ^t^  asw^05] 

Revision  o!  Class  L  A.rspace, 
Claremore,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 

effective  date  of  a  direct  final  rule  which 

revises  Class  E  airspace  at  Claremore. 

OK 

EFFECTIVE  DATE:  The  direct  final  rule 

published  at  63  FR  12638  is  effective 

0901  UTC.  June  18.  1998 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day.  Airspace  Branch.  Air 

Traffic  Division.  Southwest  Region. 

Federal  Aviation  Administration.  Fort 

JWorth.  TX  76193-0520.  telephone:  817- 

*222-5593 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  FR 
12638).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18.  1998.  No  adverse  comments 
were  received,  and  thus  this  action 


confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX.  on  May  5.  1998. 
Albert  L.  ViseUi, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

IFR  Doc  98-12734  Filed  5-12-98;  8:45  am] 
anjjNG  ;oo€  4»'»  1J-M 

DEPARTMENT  OF  TRANSPORTATION 

Fecteral  Aviation  Ackninistration 
14  CFR  Part  71 

[Airspace  Doc Kel  No   M-^ASW-061 

Reviston  of  Class  E  Airsp>ace; 
Shawnee,  OK 

AGENCY;  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Direct  final  rule;  confirmation  of 
eitective  date. 

sjmmary:  This  notice  confirms  the 
eiiective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Shawnee.  OK. 

FPFEC"^'VE  DATE:  The  direct  final  rule 
published  at  63  FR  12637  is  effective 
0901  UTC.  Tune  IR.  1998 

FOR  FURTHER  .^FORMATION  CONTACT: 

Donald  J.  Day.  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593 

SUPPLEMENTARY  INfORMATlON.  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16,  1998  (63  FR 
12637).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  {>eriod,  the 
regulation  would  become  effective  on 
June  18.  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX,  on  May  5.  1998. 
Albert  L.  ViaelU. 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region 
IFR  Doc.  98-12735  Filed  5-12-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  98-ASW-12] 

Revision  of  Class  E  Airspace; 
Muskogee,  OK 

AGENCY:  federal  .■\viaUon 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule:  confirmation  of 
effeLtue  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Muskogee, 
OK. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12628  is  effective 
0901  UTC.  lune  18,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Donaid  ],  Da\.  .•\;rspaLe  Branch.  An 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0,520.  telephone-  817- 
222-5593 

SUPPLEMENTARY  INFORMATION:  The  ¥.\A 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  FR 
12628).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  F.A.A 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effect  on  lune 
18,  1988.  No  adverse  comments  were 
received,  and  thus  this  action  confirms 
that  this  direct  final  rule  will  be 
effective  on  that  date 

ls<;upd  m  Fort  Worth,  TX,  on  May  5.  1998 
Albert  L.  V  iselli, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 
IFR  Doc  98-12736  Filed  5-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  98-ASW-13] 

Revision  of  Class  E  Airspace;  Poteau, 
OK 

AGENCY:  Federal  Aviation 
.•\dniinislratioa  (FAA).  DOT. 


ACTION:  Director  final  rule,  coHfirmalion 
of  effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Poteau.  OK 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12633  is  effective 
0901  LTC.  lune  18,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  I-  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  .Aviation  Administration.  Fort 
Worth,  TX  "6193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  F.'K.'K 
published  this  direct  final  rule  with  a 
request  for  comments  m  the  Federal 
Register  on  March  16,  1998  (63  FR 
12633)  The  ¥.\A  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  F.^.^ 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
wntten  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
withm  the  comment  period,  the 
regulation  would  become  effective  on 
lune  18,  1998  .No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  May  5, 1998. 
.Albert  L.  Viselli. 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  98-12737  Filed  5-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9&-ASW-14] 

Revision  of  Class  E  Airspace;  Pryor, 
OK 

AGENCY:  Federal  .Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Pr>'or.  OK. 
EFFECTIVE  DATE;  The  direct  final  rule 
published  at  63  FR  12632  is  effective 
0901  UTC,  lune  18.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division.  SouUiwest  Region, 
Federal  Aviation  Administration,  Fort 


Worth,  TX  76193-0520.  telephone:  817- 
222-5593 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16,  1998  (63  FR 
12632).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  f>eriod,  the 
regulation  would  become  effective  on 
June  18. 1988.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  May  5. 1998. 
.■Mbert  I    V  isflli, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 
(FR  Doc  98-12738  Filed  5-12-98;  8:45  am] 

nUJNO  CODE  4*10-1>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No  96--ASW-i51 

Establishment  C  Class  E  Ai'-space, 
Stillwater.  OK 

agency:  i  t-i.-ral  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Stillwater, 
OK. 

EFFECTIVE  DATE:  The  direct  final  rule 
pu!   .s.'ied  at  63  FR  12630  is  effective 
0901  UTC,  June  18.  1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520.  telephone:  817- 
222-5593 

SUPPLBiCNTARY  INFORMATION.  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  FR 
12630).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 


J'.  i 
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RpC'ild*  I'Ti'^ 


comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18.  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX.  on  May  5.  1998 
Albert  L.  ViaeUi. 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region 
[FR  Doc  98-12739  Filed  5-12-98;  8:45  am 
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Issued  in  Fort  Worth.  TX.  on  May  5.  1998. 
AUiert  L.  ViMlli. 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region 
IFR  Doc.  98-12740  Filed  S-12-98:  8:45  ami 

BH-UNO  COOC  4*10-1>-M 


DEPAP^MFNTOFTPANSPORTAUON 
Federal  Aviation  Administration 
14CFRPart71 

(Airipao*  Dockat  No.  9B  a<;w  16] 

Revision  of  Class  E  Airspace: 
Tahlw^iah,  OK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Tahlequah. 
OK 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12634  is  effective 
0901  ITC.  fune  18,  1998. 

FOn  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0520.  telephone  817- 
222-5593 

8UPPLBDIEMTARY  INFORMATION:  The  FAA 

published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  FT^ 
12634).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  nile  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18,  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 


OEPAPrMENTOr  TRANSPORTATION 
*  tH)**'a    Aviation  Administration 
'4  Cf  R  Part  71 

I  (Alrsc.»r«  JOCHBT  No    9&   ASW-071 


Revision  o»  Class  E  Airspace.  Grove, 
OK 

i  j£NCy:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Direct  final  rule:  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Grove,  OK. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12635  is  effective 

0901  in"<~    Tiinn   1A     1QQR 

FOR  FURT.Hfc.-0  !.Nf ORMATlOM  CONTACT: 

Donald  J.  Day.  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16,  1998  (63  FR 
12635).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18,  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX.  on  May  5,  1998 
Albert  L  ViseUi. 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  98-12742  Filed  5-12-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No  9a-ASW-08j 

Revision  of  Class  E  Airspace; 
Henryetta,  OK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Director  final  rule:  confirmation 
of  effective  date. 

SUMMARY:  This  notice  cbnfirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Henryetta, 
OK. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12622  is  effective 
0901  irrC.  June  18.  1998 

FOP  FURTHER  INFORMATION  CO^^■ACT: 

Donald  j.  Day.  Airspace  BraiuJi.  .Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration  Fori 
Worth.  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  hiiai  nilc  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16,  1998  (63  FR 
12622).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  p)eriod.  the 
regulation  would  become  effective  on 
June  18,  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

l-;<;ued  in  Fort  Worth.  TX,  on  May  5, 1998. 
.MtK-rt  L.  Viselli. 

Acting  Manager.  Air  Traffic  Division. 
Sou  th  west  Region . 
IFR  Doc.  98-12743  Filed  5-12-98;  8:45  am] 

BILLING    COOf    *C'»    'J-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No  98-ASW-09] 

Revision  of  Class  E  Airspace;  Idabel, 
OK 

AGENCY:  Federal  Aviation 
.\dinmistraUon  (FAA),  DOT. 
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ACTION:  Direct  final  rule:  confirmation  of 
effective  date 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Idabel,  OK. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  fi3  FR  12620  is  effective 
0901  ITC.  fune  18,  19Q8 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch   Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-OS20,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16.  1998  (63  f^R 
12620),  The  FAA  uses  the  direct  "final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  r  omment  period,  the 
regulation  would  become  effective  on 
)une  18,  1998,  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX.  on  Mav  5,  1998 
Albert  L.  Viselii, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 
(FR  Doc  98-12744  Filed  5-12-98;  8:45  am] 

BILUNG  CODE  4»ia-1}-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9S-ASW-10] 

Revision  of  Class  E  Airspace; 
McAlester.  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Direct  final  rule:  confirmation  of 
effective  date. 

summary:  This  notice  confirms  the 

effective  date  of  a  direct  final  rule  which 

revises  Class  E  airspace  at  .McAlester, 

OK 

EFFECTIVE  DATE:  The  direct  final  rule 

published  at  63  FR  12623  is  effective 

0901  ITC,  June  18,  1998 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  I  Day,  .Airspace  Branch,  Air 

Traffic  Division.  Southwest  Region. 


Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0520.  telephone:  817- 
222-5,=^93 

SUPPLEMENTARY  INFORMATION:  The  ¥ .\:\ 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  Man::h  16.  1998  (63  FR 
12623)  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  F.A.\ 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  ad\erse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18,  1998.  .No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Forth  Worth.  TX.  on  May  5. 1998 
Albert  L  Viselii, 

,'^ctlng  Manager.  ,\ir  Traffic  Division, 

Southwest  Pegian. 

IFR  Dof    4a-U'-4S  Filed  5-12-98:  8:45  am] 

BILUNG  CODE  491(1-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No,  98-ASW-11] 

Establishn'>ent  of  Class  E  Airspace; 
Miami,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
establishes  Class  E  airspace  at  Miami, 
OK 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  12619  is  effective 
0901  UTC.  lune  18,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration,  Fori 
Worth,  TX  76193-0520.  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION;  Thn  F  AA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  16,  1998  : 6 '^  F"R 
12619),  The  F.A.^  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  F.A.^ 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 


advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  18, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  May  5, 1998. 
Albert  L.  Viselii, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
(FR  Doc.  98-12746  Filed  5-12-98;  8:45  am] 

BILLING  CODE  4»'ft  -J-M 


DEPARTMENT  OF  THE  INTERlOP 

Office  of  Surtace  Mining  Reclamation 

and  Enforcement 

30  CFR  Pan  92C 

rMR-04i-FOR; 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  mle;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Maryland  regulatory 
program  (hereinafter  referred  to  as  the 
"Maryland  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Maryland  proposed 
revisions  to  its  regulations  pertaining  to 
bonding.  The  amendment  is  intended  to 
revise  the  Maryland  program  to  be 
consistent  with  the  corresponding 
Federal  reijulations  and  SMCRA. 
EFFECTIVE  Date    Mav  13,  1998 
FOR  FURTHER  INFORMATION  CDS'' ACT: 

George  Rieger,  Program  Manager,  OSM, 
Appalachian  Regional  Coordinating 
Center,  3  Parkway  Center,  Pittsburg, 
PA  is:2n  Telephone:  (412)  937-2153. 

SUPPI^MENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program. 

II.  Submission  of  the  Proposed  Amendment 
III  Director's  Findings. 

IV.  Sununary  and  Disposition  of  Comments. 

V.  Director's  Decision 

VI  Procedural  Determinations. 

I  Background  on  the  Maryland 
Program 

On  December  1, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Maryland  program.  Background 
information  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
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coui  :  apf-iruvji  t„iii  lie  Iwi.nd  in 

the  1  i  r  1,  1980,  Federal  Register 

(45  FR  79449).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  920.12.  920.15.  and  920.16. 

II.  Submis.sion  of  the  Proposed 
Amendment 

By  letter  dated  March  6.  1997 
(Administrative  Record  No,  MD- 
552.18).  Maryland  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  in  response  to  required 
amendments  at  30  CFR  920.16  (h).  (i). 
(j).  and  (n).  Maryland  is  revising  the 
Code  of  Maryland  Regulations  (COMAR) 
at  section  26.20. 14. OlB — Performance 
Bonds.  Specifically,  Maryland  proposes 
to  require  that  a  performance  bond  be 
conditioned  upon  the  permittee 
faithfully  performing  every  requirement 
of  Subtitle  5  of  the  Annotated  Code  of 
Maryland,  the  Regulatory  Program,  the 
permit,  and  the  reclamation  plan. 
Maryland  is  also  formally  submitting  an 
actuarial  study  which  reviews  the 
adequacy  of  its  alternative  bonding 
system. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  25, 
1997.  Federal  Register  (62  FR  14079). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
April  24,  1997.  OSM  reopened  the 
public  comment  period  on  April  6.  1998 
(63  FR  16730)  and  clarified  that 
Maryland's  alternative  bonding  system 
was  originally  submitted  with  the 
understanding  that  it  would  cover  acid 
mine  drainage.  Further.  Maryland 
submitted  additional  changes  to  its 
program  at  COMAR  26.20.14.03  and 
26,20  14  04  which  pertain  to 
performance  bond  requirements.  In 
1991.  OSM  approved  changes  to  former 
COMAR  08. 13.09  15C  (now  26.20.14.03) 
and  COMAR  08.13  09. 15D  (now 
26.20.14.04)  |56  FR  63649,  December  5, 
1991).  However,  Maryland  subsequently 
chose  not  to  promulgate  these  approved 
changes.  Instead,  it  now  proposes  to 
readopt  the  language  at  these  sections. 
The  comment  period  closed  on  April  21, 
1998 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732  17,  are  the  Director's 
findings  concerning  the  proposed 
amendment.  Revisions  not  specifically 
discussed  below  concern 
nonsubstantive  wording  changes  and 
paragraph  notations  to  reflect 


urgaiKzaiionai  enanges  resuitiiiji  irum 
this  amendment. 

1.  COMAR  26  20 A 4.0 IB- 
Performance  Bonds.  Maryland  is 
proposing  to  require  that  performance 
bonds  be  payable  to  the  State,  on  forms 
provided  by  the  Bureau  of  Mines,  and 
conditioned  on  the  permittee  faithfully 
performing  every  requirement  of 
Environmental  Article.  Title  15,  Subtitle 
5.  Annotated  Code  of  Maryland,  the 
Regulatory  Program,  the  permit,  and  the 
reclamation  plan.  The  Director  finds 
that  the  proposed  revision  is  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  800.11(a)  and  he  is  removing  the 
required  amendment  at  30  CFR 
920.16(h). 

2.  COMAR  26.20.14.03— Performance 
Bonds  (formerly  08.13  09. 15C). 
Maryland  is  proposing  to  require  that 
the  amount  of  the  performance  bond  be 
based  upon  the  estimated  cost  to 
perform  the  reclamation  required  to 
achieve  compliance  with  the  regulatory 
program  and  the  requirements  of  the 
permit  in  the  event  of  a  forfeiture.  In 
addition,  a  separate  bond  for 
revegetation  in  the  amount  of  $600  per 
acre  of  affected  land  and  a  general  bond 
in  the  amount  of  $1500  per  acre  for  the 
approved  open  acre  limit  is  established. 
The  Director  finds  that  the  proposed 
revision  is  no  less  effective  than  the 
Federal  regulation  at  30  CFR  800.14fb). 

3.  COMAR  26.20.14.04— Performance 
Bonds  (formerly  08  13.09.15D). 
Maryland  is  proposing  to  require  that 
the  amount  of  the  performance  bond  be 
adjusted  as  acreage  in  the  permit  area  is 
revised,  methods  of  mining  operation 
change,  standards  of  reclamation 
change,  or  when  the  cost  of  reclamation 
or  restoration  work  changes.  The 
Director  finds  that  the  proposed  revision 
is  no  less  effective  than  the  Federal 
regulation  at  30  CFR  800.15(a)  and  he  is 
removing  the  required  amendment  at  30 
CFR920.16(j). 

4.  Actuarial  Study.  Maryland  is 
formally  submitting  "Actuarial  Analysis 
of  the  Alternative  Bonding  System  for 
Surface  Mine  Reclamation"  prepared  by 
Arthur  Andersen  LLP  (Administrative 
Record  No.  MD-552-12).  The  analysis 
concluded  that  Maryland's  bonding 
system  appears  to  be  solvent  on  a  short 
term  basis.  Short  term  solvency  was 
defined  as  "the  ability  to  pay  for  all 
currently  outstanding  known 
reclamations  plus  one  average  cost 
reclamation  project."  The  analysis  also 
concluded  that  Maryland's  long  term 
solvency  based  on  its  current  rate 
structure  is  adequate  until  1999.  at 
which  time  rates  may  have  to  be 
adjusted  for  inflation.  Long  term 
solvency  was  defined  as  the  ability  of 
the  fund  to  collect  sufficient  revenue  to 


pay  for  reclamation  costs  incurred  in  the 
future.  Several  recommendations  were 
made  concerning  fund  caps,  bond 
amounts,  contingency  reserves,  and 
catastrophe  plans.  OSM  reviewed  the 
document  and  concluded  that  the  study 
was  comprehensive  and  closely  aligned 
with  OSM's  bonding  guidance 
document.  "Alternative  Bonding 
Systems:  An  Analytical  Approach  and 
Identified  Factors  to  Consider  for 
Evaluating  Alternative  Bonding 
Systems."  Maryland's  alternative 
bonding  system  was  originally 
submitted  with  the  understanding  that  it 
would  cover  acid  mine  drainage. 
Maryland  has  since  adopted  a  policy 
that  will  limit  the  liability  of  the 
alternative  bonding  system  by 
increasing  the  permittees  individual 
bond  amount  where  unanticipated  acid 
mine  drainage  develops  on  a  site.  The 
Director  is  approving  Maryland's 
alternative  bonding  system  based  on  the 
results  of  the  actuarial  study. 
Maryland's  bonding  system  achieves  the 
objectives  of  and  is  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
800.11(e).  He  is  removing  the  required 
amendments  at  30  CFR  920.16(i)  and 
(n). 

TV.  Summarv   and  Disposition  ot 

0)nini('nts 

Public  Comments 

The  Director  solicited  publir 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  comments  were 
received  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Maryland 
program.  The  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration 
and  the  U.S.  Department  of  the  Army, 
Army  Corps  of  Engineers,  concurred 
without  comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  FFX  u  i'b.  respect  to 
those  provisions  o:  tne  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Maryland  proposed 
to  make  in  this  amendment  pertains  to 
air  or  water  quality  standards. 


Federal  Register 'Vol    63.  No,  92  ' VV^^dnesdav    Mav  n    l^^qR    K 


2H4'^3 


Therefore.  OSM  did  not  request  EPA's 
concurrence. 

The  Federal  regulations  at  30  CFR 
Fart  920,  codifying  decisions  concerning 
the  Maryland  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCR.\ 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Maryland's  proposed 
amendment  as  submitted  on  March  6, 
1997.  As  discussed  in  Finding  1.  the 
Director  is  removing  the  required 
amendment  at  30  CFR  920.16(h).  As 
discussed  in  Finding  4.  the  Director  is 
removing  the  required  amendments  at 
30  CFR  920.16  (i)  and  (nj.  He  is  also 
removing  the  required  amendment  at  30 
CFR  920.16(j)  because  at  COMAR 
26.20. 14. 04A,  Maryland  is  required  to 
adjust  the  amount  of  the  performance 
bond  liability  as  acreage  in  the  permit 
area  is  revised,  as  discussed  in  Finding 
3. 

The  Federal  regulations  at  30  CFR 
Part  920,  codifying  decisions  concerning 
the  Maryland  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

\  I   Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  b\  the  .State.s  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  iTile  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.) 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  R^ulatory  Flexibility  Act  (5 


U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
submittal  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  of  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated.  May  1,  1998. 
Ronald  C.  Recker, 

Acting  Regional  Director.  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  920.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 

Publication"  to  read  as  follows- 

§  920  15     Approva-  o'  Maryiana  '■^gijiaiory 
program  ameoanTerts 


date 


IMe  of  fina!  'juonca'.ion 


CitatK>n/descnpt»on 


March  6.  1997  May  13,  1998 COMAR  26.20.14.018.  26.20.14.03,  26.20.14.04.  Actuanal  Study. 


/  I  Vp-i  "  f-'-'-i  •- 


K/«T,.     11       1  qC)p  /  I?i  I  Ipc     anil     Rtjpnlflf  inn<; 


9920.16    [Amsnded] 

3.  S«:tion  920.16  is  amended  by 
removing  and  reserving  paragraphs  (h). 
(i).  (i).and(n). 

IFR  Doc.  98-12646  Filed  .S-12-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

(CGD07-98-013] 

RIN2115-AE48 

Special  Local  Regulations;  River  Race 
Augusta,  Augusta,  GA 

AGENCY :  Coast  Guard.  DOT. 
action:  Final  Rule 


SUMMARY:  The  Coast  Guard  is 
establishing  permanent  special  local 
regulations  for  the  River  Race  Augusta, 
which  will  be  held  annually  on  the 
third  Friday.  Saturday  and  Sunday  of 
May.  between  7  a.m.  and  5  p.m.  Eastern 
Daylight  Time  (EDT)  each  day. 
Historically,  there  have  been 
approximately  sixty  participants  racing 
16  to  18  foot  outboard  power  boats  on 
the  Savannah  River  at  Augusta.  GA. 
between  mile  markers  199  and  197. 
These  regulations  are  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event,  as 
the  nature  of  the  event  and  the  closure 
of  the  Savannah  River  cTeates  an  extra 
or  unusual  hazard  on  the  navigable 
waters. 

DATES:  These  rules  become  effective 
May  13.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTIG  A  L  Cooper.  Coast  Guard  Group 
Charleston  at  (803)  720-7748. 
SUPPt-EMENTARY  INFORMATION: 

Regulatory  History 

The  Coast  Guard  published  a  Notice 
of  Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  March  24.  1998  (63 
PR  140.57).  No  comments  were  received 
during  the  comment  period. 

Background  and  Purpose 

These  regulations  are  intended  to 
provide  for  the  safety  of  life  and  to 
promote  safe  navigation  on  the  waters 
off  Augusta  on  the  Savannah  River 
during  the  River  Race  August,  by 
controlling  the  traffic  entering,  exiting 
and  traveling  within  these  waters.  The 
concentration  of  spectator  and 
participant  vessels  associated  with  the 
River  Race  poses  safety  concerns,  which 
are  addressed  in  these  special  local 


regulations.  These  regulations  prohibit 
the  entry  of  non-participating  vessels  in 
the  area  downstream  from  the  U.S. 
Highway  1  Bridge  on  the  Savannah 
River  between  mile  markers  199  and 
197.  annually  from  7  a.m.  to  5  p.m.  each 
day.  on  the  third  Friday.  Saturday  and 
Sunday  of  May.  These  regulations 
permit  the  movement  of  spectator 
vessels  and  other  non-participants  after 
the  termination  of  the  race  each  day. 
and  during  intervals  between  scheduled 
events. 

In  accordance  with  5  U.S.C.  553.  good 
cause  exists  for  making  these 
regulations  effective  in  less  than  30  days 
after  Federal  Register  publication. 
Delaying  its  effective  date  would  be 
impracticable,  as  there  was  not 
sufficient  time  remaining  from  the 
receipt  of  the  permit  request  to  allow  for 
a  comment  period  and  a  full  30  day 
effective  date  period  after  publication. 
Delaying  the  effective  date  would  also 
be  contrary  to  the  public  interest 
because  the  event  would  be  held  with 
no  regulations  in  force,  creating  a  safety 
hazard. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
the  Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3)  of 
that  Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  PR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  These  regulations 
will  be  in  effect  three  days  each  year  for 
only  10  hours  each  day. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small  business, 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  field,  and 
government  jurisdictions  with 
populations  of  less  than  50.000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  606(b)  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  the  regulations  would  only  be 
in  effect  for  ten  hours  in  a  limited  area 


of  the  Savannah  River  for  three  days 
each  year. 

Collection  of  Inlunnaliun 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  Pt  seq  ). 

Y  i-ilfralisiiJ 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

EnviriHuiicnlal  Assessment 

Thi  (..^a..;  Guard  has  considered  the 
environmental  impact  of  this  rule 
consistent  with  Section  2.B.2  of 
Commandant  Instruction  M16475.1C.  In 
accordance  with  that  section,  this  action 
has  been  environmentally  assessed  (EA 
completed)  and  the  Coast  Guard  has 
concluded  that  it  will  not  significantly 
affect  that  quality  of  the  human 
environment.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  has  been  prepared 
and  are  available  in  the  docket  for 
inspection  or  copyine 

List  of  Subjects  in  33  LhK  Fart  lUU 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33.  Code  of  Federal  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

PART  lOa    [AMENDED] 

,\ulhorit\ .  J3  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  §  100.732  is  added  to  read 

p  c    f  r\  11  n  w  '^ 

§100  732     Annual  River  Race  Augusta; 
Savannah  River   Augusta  GA 

taj  Uejmiuons.  lU  Hcguiatea  Area. 
The  regulated  area  is  formed  by  a  line 
drawn  directly  across  the  Savannah 
River  at  the  U.S.  Highway  1  Bridge  at 
mile  marker  199  and  directly  across  the 
Savannah  River  at  mile  marker  197.  The 
regulated  area  would  encompass  the 
width  of  the  Savannah  River  between 
these  two  lines. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander.  Coast 
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Guard  Group  Charleston.  South 
Carolina. 

(b)  Special  Local  Regulations.  (1) 
Entry  into  the  regulated  area  is 
prohibited  to  all  non-participants. 

[1]  .After  termination  of  the  River  Race 
Augusta  each  day.  and  during  intervals 
between  scheduled  events,  at  the 
discretion  of  the  Coast  Guard  Patrol 
(ornmander,  all  vessels  may  resume 
normal  operations. 

(3)  The  Captain  of  the  Port  Charleston 
will  issue  a  Marine  Safety  Information 
Broadf.ast  Notice  to  Manners  to  notify 
the  maritime  community  of  the  special 
local  regulations  and  the  restrictions 
imposed. 

(c)  Dates.  These  regulations  become 
effective  annually  from  7  a.m.  to  5  p.m. 
EDT  each  day,  on  the  third  Friday. 
Saturday  and  Sunday  of  May,  unless 
otherwise  specified  in  the  notice  to 
mariners. 

Dated:  May  1.  1998. 
N.T.  Saunders, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District. 
IFR  Doc  98-12846  Filed  5-11-98;  12:35  pm| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  290O-AIS5 

Veterans  Training:  Time  Limit  tor 
Submitting  Certifications  under  the 
Service  Members  Occupational 
Conversion  and  Training  Act 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

summary:  This  document  amends  the 

tr  iiiiing  assistance  and  training  benefit 
.-►'guiations  of  the  Department  of 
Veterans  Affairs  (VA).  It  places 
deadlines  for  submitting  the 
certifications  needed  for  both  periodic 
payments  and  lump-sum  deferred- 
incentiye  payments  under  the  Service 
Members  Occupational  Conversion  and 
Training  Act  (SMOCTA).  Since  the  Act 
has  a  sunset  provision,  all  work  for 
which  payments  are  due  has  been 
completed  This  final  rule  allows  VA  to 
close  the  administration  of  SMOCTA. 
DATES:  Effective  Date,  [uly  13,  1998. 
POR  FURTHER  INFORMATION  CONTACT: 
\\   i.i.ini  G  Suslmg.  Jr..  Education 
.\dviser.  Education  Service.  Veterans 
Benefits  Administration.  202-273-7187. 
SUPPLEMENTARY  INFORMATION;  In  a 
document  published  in  the  Federal 
Register  on  November  10.  1997  (62  FR 
60464),  VA  proposed  to  amend  the 


"Administration  of  Educational 
Assistance  Programs"  regulations  that 
are  set  forth  in  38  CFR  21.4001  et  seq. 
VA  proposed  placing  two-year 
deadlines  for  submitting  the 
certifications  required  for  both  periodic 
payments  and  lump-sum  deferred- 
incentiye  payments  under  the  Service 
Members  Occupational  Conversion  and 
Training  Act  (SMOCTA).  10  U.S.C.  1143 
note. 

Interested  parties  were  given  60  days 
to  submit  comments.  \'.\  received  no 
comments.  .Accordingly,  based  on  the 
rationale  set  forth  in  the  proposed  rule 
document,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C,  601-612.  The 
final  rule  will  affect  some  small  entities. 
However,  the  effect  of  the  final  rule, 
requiring  employers  to  submit 
certifications  within  two  years  of  the 
end  of  SMOCTA  training,  would  not 
impose  any  additional  costs  on  the 
employer.  Pursuant  to  5  U.S.C.  605(b), 
this  final  rule,  therefore,  is  exempt  from 
the  initial  and  final  regulatory  fiexibiiity 
analyses  requirements  of  sections  603 
and  604. 

No  Catalog  of  Federal  Domestic 
Assistance  number  has  been  assigned  to 
the  program  affected  by  this  final  rule. 

list  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure,  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs — education,  Grant 
programs — veterans.  Health  care,  Loan 
programs — education.  Loan  programs — 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Educational  institutions. 
Travel  and  transportation  expenses, 
Veterans.  Vocational  education. 
Vocational  rehabilitation. 

Approved:  May  5, 1998. 
Togo  D.  West,  Jr., 

Acting  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  21  (subpart  F-3) 
is  amended  as  set  forth  below. 


PART  21~V0CAT10NAL 
REHABILITATION  AND  EDUCA-^iON 

Subpart  F-3— Service  Members 
Occupational  Conversion  anc  Training 
Program 

1,  The  authority  for  part  21,  subpart 
F-3  continues  to  read  as  follows: 

Authority:  10  U.S.C.  1143  note;  sec.  4481- 
4487,  Pub.  L  102-484,  106  Stat.  2757-2769; 
sec.  610,  Pub.  L  103-446.  108  Stat.  4673- 
4674.  unless  otherwise  noted. 

2.  In  §  21.4832.  paragraphs  (e)(3)  and 
(e)(4)  are  added  to  read  as  follows: 

§  21  4832     Payments  ic  t>mo<oye'^ 

(e)*  *   * 

(3)  VA  will  "not  release  any  periodic 
payments  for  training  provided  by  an 
employer  if  VA  receives  the  employer's 
certification  for  that  training  after 
September  30,  1999. 

(4)  VA  will  not  release  any  lump  sum 
deferred  incentive  payment  if  VA 
receives  either  the  veteran's  or 
employer's  certification  required  for  that 
payment  after  January  31,  2000. 

(Authority:  106  Stat.  2762.  Pub.  L  102-484, 

sec.  4487(b);  10  U.S.C  1143.  note) 

[FR  Doc  9R-12633  Filed  5-12-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

jNH3' -1-71603,  FRL  .&C1&-7] 

Approval  and  Promuigatio'-  C  A  • 
Quality  Implementatior  Plans 
Reasonaoly  Available  Contro 
Technology  tor  Nitrogen  Oxioes  tc  the 
State  of  New  Hampshire 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARv   rpA  is  approving  a  State 
Impieiiieiiiation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  This  revision  establishes 
and  requires  Reasonably  Available 
Control  Technology  (RACT)  at  three 
stationary  sources  of  nitrogen  oxides 
(NOx).  The  intended  effect  of  this  action 
is  to  approve  source  specific  orders 
which  require  major  stationary  sources 
of  NOx  to  reduce  their  emissions  in 
accordance  with  requirements  of  the 
Clean  Air  Act. 

DA^ES:  This  rule  is  effective  on  July  13, 
1998  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  Jime  12,  1998.  Should  the 
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Agency  receive  such  comments,  it  will 
publish  a  timely  withdrawal  of  this 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  did 
not  take  effect 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien.  Deputy  Director.  Office 
of  Ecosystem  Protection  (mail  code 
CAA).  U.S.  Environmental  Protection 
Agency.  Region  I.  IFK  Federal  Building, 
Boston.  MA  02203-2211.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment. 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  1.  One  Congress  Street,  1 1th 
floor.  Boston.  MA;  as  well  as  the  Air 
Resources  Division.  New  Hampshire 
Department  of  Environmental  Services, 
64  North  Main  Street.  Caller  Box  2033, 
Concord,  NH  03302-2033 
fOR  FURTHER  INFORMATKX  CONTACT: 
Steven  A.  Rapp.  Environmental 
Engineer,  Air  Quality  Planning  Unit 
(CAQJ.  U.S.  EPA.  Region  1,  IFK  Federal 
Building,  Boston.  MA  02203-2211; 
(617) 565-2773; 

Rapp  Steve^KPAMAIl.  FPA  GOV. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Clepn  Air  Act  (CAA)  requires  that 
States  develop  RACT  regulations  for  all 
major  stationary  sources  of  NOx  in  areas 
which  have  been  classified  as 
"moderate."  "serious."  "severe."  and 
"extreme"  ozone  nonattainment  areas, 
and  in  all  areas  of  the  Ozone  Transport 
Region  (OTR).  EPA  has  defined  RACT  as 
the  lowest  emission  limitation  that  a 
particular  soun;e  is  capable  of  meeting 
by  the  applic;ation  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53762;  September  17.  1979).  This 
requirement  is  established  by  sections 
182(b)(2).  182(0.  and  184(b)  of  the  CAA. 

These  CAA  NOx  requirements  are 
further  described  by  EPA  in  a  notice 
entitled.  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble:  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule."  published 
November  25.  1992  (57  FR  55620).  The 
November  25.  1992  notice,  also  known 
as  the  NOv  Supplement,  should  be 
referred  to  for  more  detailed  information 
on  NOx  requirements.  Additional  EPA 
guidance  memoranda,  such  as  those 
included  in  the  "NOx  Polict  Dot;ument 
for  the  Clean  Air  Act  of  1990."  also 
known  as  the  NOx  Policy  Document, 
(EPA-452/R-96-005,  March  1996). 
should  also  be  referred  to  for  more 
information  on  NOx  requirements. 
Similarly,  the  "Economic  Incentive 


Program  Rules."  or  EIP  (67  FR  16690. 
April  7.  1997).  and  the  Emissions 
Trading  Policy  Statement,  or  ETPS  (51 
FR  43814.  December  4.  1986).  should  be 
referred  to  for  information  on  EPA's 
pohcy  concerning  emissions  averaging 
and/or  trading  by  sources  subject  to 
NOx  RACT 

New  Hampshire  has  three  designated 
ozone  nonattainment  areas.  First,  the 
area  which  includes  all  of  Merrimack 
County,  part  of  Hillsborough  County, 
and  part  of  Rockingham  County  is 
classified  as  a  marginal  nonattainment 
area  (see  40  CFR  Part  81  for  the  list  of 
affected  towns).  Second,  all  of  Strafford 
County  and  part  of  Rockingham  County 
is  classified  as  a  serious  non-attainment 
area  (see  40  CFR  Part  81.  §81.330  for  the 
list  of  affected  towns)  Third,  the  part  of 
southern  New  Hampshire  that  is  located 
within  the  Boston-Lawrence- Salem 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  is  also  classified  as  a 
serious  nonattainment  area  (see  40  CFR 
Part  81.  §81.330  for  the  list  of  affected 
towns).  Additionally,  section  184(a)  of 
the  CAA  also  establishes  the 
northeastern  United  States,  which 
includes  all  of  the  State  of  New 
Hampshire,  as  part  of  the  OTR. 

Section  182(b)(2)  of  the  CAA  requires 
States  to  require  implementation  of 
RACT  with  respect  to  all  major  sources 
of  volatile  organic  compounds  (VOCs). 
This  RACT  requirement  also  applies  to 
all  major  sources  in  ozone 
nonattainment  areas  with  higher  than 
moderate  nonattainment  classifications. 
Section  182(f)  states  that,  "the  plan 
provisions  required  under  this  subpart 
for  major  stationar>'  sources  of  volatile 
organic  compounds  shall  also  apply  to 
major  stationary  sources  (as  defined  in 
section  302  and  subsections  (c).  (d).  and 
(e)  of  the  section)  of  oxides  of  nitrogen." 
Additionally,  section  184(b)(2)  requires 
major  stationary  sources  in  the  OTR  to 
meet  the  requirements  applicable  to 
major  sources  if  the  area  were  classified 
as  a  moderate  nonattainment  area, 
unless  already  classified  at  a  higher 
nonattainment  level.  These  sections  of 
the  CAA.  taken  together,  establish  the 
requirements  for  New  Hampshire  to 
submit  a  NOx  RACT  regulation  which 
covers  major  sources. 

Section  302  of  the  CAA  generally 
defines  "major  stationary  source"  as  a 
facility  or  source  of  air  pollution  which 
has  the  potential  to  emit  100  tons  per 
year  or  more  of  air  pollution.  This 
definition  applies  unless  another 
provision  of  the  CAA  explicitly  defines 
major  source  differently.  Therefore,  for 
NOx.  a  major  source  is  one  with  the 
potential  to  emit  100  tons  per  year  or 
more  in  marginal  and  moderate  areas,  as 
well  as  in  attainment  areas  in  the  OTR. 


However,  for  serious  nonattainment 
areas,  a  major  source  is  defined  by 
section  182(c)  as  a  source  that  has  the 
potential  to  emit  50  tons  per  year  or 
more 

In  New  Hampshire's  Strafford  County, 
in  the  part  of  Rockingham  County  that 
is  a  classified  as  serious  nonattainment, 
and  in  the  Boston-Lawrence-Salem 
CMSA.  a  major  stationary  source  of  NOx 
is  a  facility  which  has  a  potential  to 
emit  of  50  tons  per  year  or  more  of  NOx- 
Throughout  the  rest  of  the  State,  a  major 
stationary  source  of  NOx  is  a  facility 
with  the  potential  to  emit  100  tons  or 
more  per  year  of  NOx.  Such  facilities  are 
subject  to  NOx  RACT  requirements. 

11.  State  Submittal 

On  April  14.  1997.  May  6.  1997.  and 
September  24.  1997.  the  New 
Hampshire  De{)artment  of 
Environmental  Services  (DES)         * 
submitted  revisions  to  its  SIP 
concerning  Public  Service  Company  of 
New  Hampshire  (PSNH).  Hampshire 
Chemical  Corporation  (HCC),  and 
Crown  Vantage  (Crown),  respectively. 
The  Crown  and  HCC  SIP  submittals 
define  RACT  for  various  pieces  of 
equipment  at  their  facilities  which  are 
subject  to  the  miscellaneous  RACT 
provisions  of  New  Hampshire's  NOx 
RACT  regulation  "Env-A  1211  Nitrogen 
Oxides"  (Env-A  1211).  The  submittal  for 
Crown  also  defines  alternative  emission 
limits  for  two  industrial  boilers  at  the 
Berlin  facility.  The  PSNH  SIP  submittal 
establishes  an  emissions  averaging  plan 
for  the  two  utility  boilers  at  PSNH's 
Merrimack  Station  (Merrimack). 
Additionally,  the  submittal  for 
Merrimack  involves  an  emission 
quantification  protocol  for  the  creation 
and/or  use  of  discrete  emission 
reductions. 

Previously.  DES  submitted  regulation 
Part  Env-A  1211  and  a  source-specific 
NOx  RACT  determination  as  a  SIP 
revision  in  response  to  the  CAA 
requirements  that  RACT  be  required  for 
all  major  sources  of  NOx.  On  April  9, 
1997,  EPA  published  a  Federal  Register 
notice  approving  those  NOx  RACT 
submittals.  See  62  FR  17137.  That 
notice,  however,  stated  that  RACT 
determinations  were  still  outstanding 
for  Crown  and  HCC.  Subsequently.  DES 
submitted  NOx  RACT  determinations  to 
EPA  for  Crovm  and  HCC  on  September 
24.  1997  and  May  6.  1997.  respectively. 
Additionally,  on  April  14.  1997  DES 
submitted  an  emissions  averaging  plan 
and  emission  credit  quantification 
protocol  for  PSNH  as  an  alternative 
RACT  determination  and  economic 
incentive  program  revision  to  the  SIP. 
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IIL  Description  of  Submittal 

The  following  is  a  description  of  the 
three  SIP  actions.  For  a  more  detailed 
description  of  these  R.'XCT  related 
actions,  the  reader  should  refer  to  the 
technical  support  document  and 
attachment  and/or  to  the  RACT  orders 
themselves,  located  at  the  addresses 
listed  above  The  orders  have  tx-en 
evaluated  against  the  relevant  EP.-\ 
guidance  documents,  including  the  NOv 
Supplement,  the  NOx  Policy  Document. 
the  EIP,  and  the  ETPS. 

A.  Crown  Vantage 

There  are  a  numt)er  of  devices  at 

Crown's  Berlin  facility  which  fall  under 
the  miscellaneous  NOx  R.'^.CT 
requirements  of  Env-A  1211.02(1),  i.e., 
the  Chemical  Recovery  Unit  #11,  the  #2 
lime  kiln,  and  four  space  heaters.  The 
space  heaters  each  have  heat  input 
capacities  of  less  than  2  million  Btu  per 
hour  (mmBtu/hr).  Because  these  units 
operate  only  during  the  heating  season 
and  have  relatively  small  .\'Ox 
emissions,  it  has  been  determined  that 
emission  controls  for  this  unit  size 
would  not  be  cost  effective.  Therefore, 
RACT  for  these  units  has  been  defined 
as  no  additional  controls  For  the 
Chemical  Recovery  Unit  #11.  R.ACT  has 
been  defined  as  a  NOx  limitation  of  120 
parts  per  million  on  a  wet  volume  basis 
(ppmv).  (  orrei:ted  to  8%  oxygen,  on  a  24 
hour  calendar  day  basis.  For  the  #2  lime 
kiln,  RACT  has  been  defined  as  an 
emission  limitation  of  120  ppmv, 
corrected  to  10%  oxygen,  on  a  24  hour 
calendar  day  basis  These  limits  are 
comparable  to  R.*lCT  limits  established 
for  similar  types  of  equipment  in  other 
States  m  the  northeastern  United  States, 

Addilionaiiy,  there  are  a  number  of 
devices  at  the  Crown  facility  for  which 
it  has  been  demonstrated  that  meeting 
the  emission  limits  of  Env-A  1211  is  not 
economically  or  technically  feasible. 
Subsequently,  alternative  emission 
limitations  have  been  determined 
pursuant  to  Env-,^  1211  17  for  these 
units,  i.e.,  Boiler  #3  and  Boiler  #12. 
Crown  has  demonstrated  that  for  Boiler 
#3.  low  NOx  burners  (LN'B)  would 
reduc  e  NOx  at  a  cost-effectiveness  of 
almost  $4700  per  ton  of  .N'0>  reduced. 
Similarly,  they  have  shown  that  for 
Boiler  #12.  the  cost-effectiveness  would 
be  approximately  $8800  per  ton  of  NOx 
reduced.  The  costs  required  to  achieve 
these  reductions  are  considerably  higher 
than  the  high  end  of  the  cost- 
effectiveness  range  recommended  by 
EP.'K  {see  "NOx  Policy  Document  for  the 
Clean  Air  Act  of  1990,  ■  [EPA-452/R- 
96-005.  March  1996)),  Therefore,  for 
Bo!ler  #3,  Final  R.^CT  Order  ARD-97- 
003  sets  a  NOx  emission  limit  of  0.45 


pounds/million  Btu  (Ib/mmBtu)  on  an 
annual  basis  and  0.60  Ib/mmBtu  on  a  24 
hour  basis.  For  Boiler  #12.  Final  RACT 
Order  ARD-97-0903  sets  a  .NOx 
emission  limitation  of  0.45  Ib/mmBtu. 
These  limits  are  acceptable  as 
alternative  RACT  emission  limits.  In 
addition  the  facility  must  meet  the 
record  keeping  and  reporting 
requirements  of  Env-A  901.06  and  Env- 
A  901,07. 

On  June  10.  1997.  DES  proposed 
RACT  Order  ARD-97-003  On  July  23. 
1997,  DES  held  a  public  hearing.  On 
June  26,  1997,  EPA  submitted  written 
comments  to  the  public  record.  On 
September  24.  1997,  DES  submitted 
Final  RACT  Order  ARD-97-003. 
including  the  miscellaneous  and 
alternative  R-ACTT  determinations,  to 
EP.^  as  a  rev  ision  to  the  New  Hampshire 
SIP,  On  October  16,  1997.  EPA  deemed 
the  package  administratively  and 
technically  complete 

B.  Hampshire  Chemical  Corporation 

There  are  a  number  of  devices  at 
HCC's  Nashua  facility  which  fall  under 
the  miscellaneous  NOx  RACT 
requiremients  of  Env-A  1211.02(1),  i.e.,  a 

hot  oil  heater  and  six  kilns,  .Ml  of  the 
kilns  are  small  units,  having  heat  input 
capacities  of  less  than  5  mmBtu/hr. 
Therefore,  R.^CT  for  these  units  has 
been  defined  as  no  additional  NOx 
controls.  The  hot  oil  heater  has  a  heat 
input  capacity  of  13.3  mmBtu/hr. 
Although  technically  the  unit  is  not  a 
boiler,  it  has  similar  mechanical  and 
thermal  characteristics.  Therefore, 
Rj^CT  for  the  oil  heater  has  been 
defined  as  an  annual  tune-up,  which  is 
also  required  of  industrial  boilers  of  the 
same  size  under  Env-A  1211.05.  In 
addition,  the  facility  m.ust  meet  the 
record  keeping  and  reporting 
requirements  of  Env-A  901  06  and  Env- 
A  901  o:- 

New  Hampshire  formally  proposed 
K\CT  Order  ARD-95-01l"on  December 
4.  199.5  and  held  a  public  hearing  on 
lanuary  9,  1996  EPA  submitted  written 
comments  on  that  proposal  on  January 
16,  1996.  .New  Hampshire  submitted 
Final  YL\CT  Order  ARD-95-011  on  May 
6,  1997  EP.^  deemed  the  submittal 
administratively  and  technically 
complete  on  May  28,  1997 

C  Public  Senice  of  New  Hampshire's 
Merrimack  Station 

During  1995  and  1996.  EPA  received 
and  commented  on  several  draft  R,\CT 
orders  concerning  PSNH's  Merrimack 
facility.  These  draft  orders  proposed  to 
allow  PSNH  to  meet  the  .NOx  emission 
limitations  of  Znv-A  1211.03(c)(1)(b)  at 
units  1  (MKl)  and  2  i'MK2l  through  the 
use  of  emissions  averaging,  or  bubbling, 


as  provided  for  in  Env-A  1211.13.  In  an 
effort  to  comply  with  the  emission 
limitations  of  Env-A  1211.03(c)(1)(b), 
PSNH  had  installed  NOx  control 
systems  on  both  units  in  1995.  The 
selective  non-catalytic  reduction  (SNCR) 
controls  on  MKl.  however,  did  not 
reduce  emissions  as  well  as  expected 
and  the  unit  was  unable  to  meet  the 
emission  rate  limitation  set  by  Env-A 
1211.  Fortunately,  the  selective  catalytic 
reduction  (SCR)  NOx  control  system  on 
MK2  performed  better  than  expected. 
This  reduction  allowed  MK2  to  run  at 
emission  rates  lower  than  its  limits  in 
Env-A  1211  The  enhanced  performance 
of  MK2  makes  emissions  averaging  or 
trading  a  viable  means  of  achieving  the 
NOx  reductions  anticipated  by  RACT 
regulations. 

Basically,  the  bubble  for  Merrimack 
requires  MKl  and  MK2  to  meet  daily 
emissions  caps  as  well  as  emission  rate 
limitations.  The  first  cap  applies  to  the 
emissions  of  the  two  units  combined. 
The  second  cap  applies  only  to  the 
emissions  of  MKl  when  MK2  is  not  at 
full  capacity.  The  order  also  adds  a 
weekly  emission  rate  limitation  on 
MKl.  MK2  remains  subject  to  a  daily 
emission  cap  and  emission  rate 
limitation  under  Env-A  1211. 

More  specifically,  MKl  and  MK2  are 
required  to  meet  a  combined  daily 
emission  cap  which  achieves  an 
equivalent  level  of  NOx  reduction  that 
would  be  achieved  if  both  units  met  the 
applicable  emission  limitations  in  Env- 
A  1211.03(c)(1)(b),  (d),  and  (f).  This 
combined  emissions  cap  is  in  addition 
to  the  emissions  cap  on  MK2  imposed 
by  Env-A  1211.03  (d)  and  (f).  The  order 
also  imposes  a  separate  emissions  cap 
on  MKl  when  MK2  is  not  operating 
during  all  24  hours  of  a  day.  This 
second  cap  is  equal  to  a  historical  actual 
emission  rate  (i.e.,  the  sixth  highest 
average  weekly  value  from  January  to 
October  1996)  of  MKl  multiplied  by  its 
throughput  capacity.  As  described  in 
the  ETPS,  because  the  use  of  emissions 
averaging  should  not  result  in  an 
increase  in  total  emissions,  the  second 
cap  is  needed  to  ensure  that  MKl  will 
not  exceed  its  historical  level  of 
emissions  during  days  when  MK2  is  not 
at  full  capacity.  Similarly,  the  order 
adds  a  weekly  emission  rate  limitation 
(i.e.,  the  sixth  highest  value  from 
January  to  October  1996)  to  ensure  that 
the  emission  rate  from  MKl  does  not 
exceed  historical  rates  of  emissions 
experienced  during  the  operation  of  the 
NOx  control  system  on  MKl, 

Additionally,  the  PSNH  SIP  submittal 
includes  an  emission  quantification 
protocol  for  the  creation  or  use  of 
discrete  emission  reductions  (DERs)  of 
NOx  at  Merrimack.  Basically,  the 
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pnidH  ui  describes  a  method  for 

auantifying  the  difference  between  the 
ally  unit-specific  RACT  emission 
limitations  (baseline),  as  established  in 
Env-A  1211.03.  and  the  actual  daily 
average  emission  rate  that  each  unit 
achieves  for  the  hours  that  the  unit 
operated.  The  protocol  requires  that 
actual  emissions  be  measured  by  a 
continuous  emission  monitoring 
systems  (CEMS).  For  MKl.  the  more 
stringent  emission  rate  limitation  of 
Env-A  l211.03(cKl)(b)  is  used  as  the 
baseline  to  yield  the  fewest  number  of 
credits  and  the  greatest  number  of 
debits.  For  MK2.  which  is  subject  to 
both  an  emission  rate  limitation  under 
Env-A  1211.03(c)(1)(b)  and  an  emissions 
cap  under  Env-A  1211.03(d).  the 
protocol  requires  that  the  calculation  be 
done  using  each  of  the  two  RACT  limits 
and  that  the  lesser  quantity  of  DERs 
calculated  be  considered  creditable. 

The  SIP  submittal  also  includes  data 
documenting  that  the  protocol  was  used 
to  quantify  the  creation  of  142.5  DERs 
at  Merrimack  from  June  1.  1995  to 
September  30.  1995.  The  documentation 
shows  that  the  quantity  is  above  and 
beyond  any  DERs  that  were  used  for 
RACT  compliance  at  either  MKl  or  MK2 
during  that  time  period.  The  protocol  is 
intended  as  a  methodology  to  calculate 
the  generation  or  use  of  DERs  for  RACT 
compliance,  either  by  PSNH  or  by 
others  who  would  purchase  the  DERs 
from  PSNH  The  orider  requires  that 
prior  to  the  use  of  the  PSNH  DERs  by 
others,  however,  a  DER  use  protocol  (if 
different  from  the  method  described  in 
the  attachment  to  the  order)  be 
approved  by  DES  and  EPA,  either  on  a 
case-by -case  basis  or  by  approval  of 
New  Hampshire's  emissions  trading 
regulations  Env-A  3000  and  3100.  EPA 
has  not  yet  acted  on  those  regulations 
and  will  do  so  in  a  future  notice 

The  order  also  discusses  the  use  of  the 
DERs  as  early  reduction  allowances  as 
part  of  the  Ozone  Transport 
Commission's  NOx  budget  and 
allowance  trading  program  New 
Hampshire  has  not  yet  adopted  this 
regulation.  Therefore.  EPA  carmot  judge 
the  compatibility  of  these  provisions 
with  the  allowance  trading  program  at 
this  time.  The  order  does,  however, 
discuss  the  potential  for  double- 
counting  the  emission  reductions  under 
both  programs  The  order  commits  DES 
to  taldng  steps  in  the  future  to  avoid 
such  double-counting. 

New  Hampshire  proposed  RACT 
Order  ARD-97-001  for  Merrimack  on 
January  28,  1997  EPA  provided  written 
comments  to  DES  concerning  that 
proposal  on  March  11.  1997,  On  April 
14.  1997.  DES  submitted  Final  RACT 
Order  ARD-97-001  as  a  revision  to  the 


SIP.  On  May  28. 1997.  EPA  sent  a  letter 
to  DES  deeming  the  submittal 
administratively  and  technically 
complete. 

IV.  Issues 

The  final  RACT  order  for  PSNH 
includes  a  protocol  for  the  creation  and/ 
or  use  of  credits  for  compliance  at 
Merrimack.  This  protocol  would  allow 
the  use  of  one-time  or  carry  over  credits 
during  time  periods  other  than  when 
they  were  generated  (i.e.,  the 
intertem{>oral  use  of  credits).  The 
credits  produced  at  Merrimack, 
however,  are  the  result  of  the  operation 
of  extra  control  capacity  on  MK2.  This 
means  that  at  any  given  time,  extra 
reductions  are  balancing  the  use  of 
earlier  credits.  In  this  way.  the 
generation  or  use  of  credits  from 
Merrimack  should  produce  no  increase 
in  NOx  emissions,  or  "spiking,"  due  to 
the  use  of  credits  for  compliance  with 
RACT  limits.  Therefore,  the  use  of  these 
credits  is  consistent  with  the 
requirements  of  the  New  Hampshire 
SIP.  RFP  and  ROP  plans,  and  area-wide 
RACT  requirements. 

V.  Final  Action 

EPA  review  of  the  NOx  RACT  SIP 
submittals,  including  the  miscellaneous 
NOx  RACT  submittals  for  HCC  and 
Crown,  indicates  that  New  Hampshire 
has  sufficiently  defined  the  NOx  RACT 
requirements  for  these  sources. 
Additionally,  EPA  review  of  the 
emissions  averaging  plan  and  emissions 
quantification  protocol  forPSNH's 
Merrimack  facility  indicates  that  these 
economic  incentive  programs  meet 
applicable  EPA  guidance.  Therefore. 
EPA  is  approving  these  submittals  into 
the  New  Hampshire  SIP  as  meeting  the 
requirements  of  the  CAA. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  should  relevant  adverse 
comments  be  filed.  This  rule  will 
become  effective  on  July  13,  1998 
without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comment  by  June  12,  1998. 

Should  the  Agency  receive  such 
comments,  it  will  publish  a  timely 
document  in  the  Fejleral  Register 
withdrawing  the  final  rule  and 
informing  the  public  that  this  rule  did 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 


will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  July  13.  1998  and  no  fijrther  action 
will  be  taken  on  the  proposed  rule. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requiremf>nt<; 

VI.  Administrative  Requirements 

A.  Executive  Order  J 2866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  1  It)  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore. 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments.  President  Clinton  issued 
Executive  Order  12875  on  October  26. 
1993.  entitled  "Enhancing  the 
Intergovernmental  Partnership."  Under 
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Executive  Order  12875.  EPA  may  not 
issue  a  regulation  which  is  not  required 
by  statute  unless  the  Federal 
Government  provides  the  necessan.' 
funds  to  pay  the  direct  costs  incurred  by 
the  State  and  small  governments  or  EPA 
provides  OMB  with  a  description  of  the 
prior  consultation  and  communications 
the  Agency  has  had  with  representatives 
of  State  and  small  governments  and  a 
statement  supporting  the  need  to  issue 
the  regulation  In  addition,  Executive 
Order  1287,5  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  State  and  small 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

The  present  action  satisfies  the 
requirements  of  Executive  Order  12875 
because  it  is  required  by  statute  and 
because  it  does  not  contain  a  significant 
unfunded  mandate  Section  llO(k)  of 
the  Clean  .Mr  Act  requires  that  EPA  act 
on  implementation  plans  submitted  by 
States.  This  rulemaking  implements  that 
statutor\'  command.  In  addition,  this 
rule  approves  preexisting  state 
requirements  and  does  not  impose  new 
Federal  mandates  that  hind  .State  or 
small  governments 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  .\ct  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetan,'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  which 
mav  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOU  million  or  more  I'nder  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  i  onsistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  anv  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law  and  imposes  no 


new  Federal  requirements.  Accordingly, 
no  additional  costs  to  State,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties,  5  U.S.C.  804(3). 

EP.A  is  not  required  to  submit  a  rule 
report  regarding  today  s  action  under 
section  801  because  this  is  a  rule  of 
particular  applicability.  This  rule  only 
affects  three  specifically-named  entities, 
PSNH's  Merrimack  facility  in  Bow,  New 
Hampshire,  HCC  in  Nashua,  New 
Hampshire,  and  Crown  in  Berlin,  New 
Hampshire. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 

States  Court  of  .Appeals  for  the 
appropriate  circuit  by  )uly  13,  1998. 
Filing  a  petition  for  reconsideration  by 
the  .administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  re\iew.  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 


Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1 , 
1982. 

Dated:  April  21, 1998. 
)ohn  P  DeVillars, 
Regional  Administrator.  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.^utho^ry:  42  U.S.C  7401  et  seq. 
Subpart  EE — New  Hampshire 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(54)  to  read  as 
follows: 

§  52. 1 520     tdenttflc«t»on  of  plan 

(c)«  •  • 

(54)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  April  14,  1997.  May  6.  1997,  and 
September  24,  1997. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  New  Hampshire 
Air  Resources  Division  dated  April  14. 
1997,  May  6.  1997,  and  September  24. 
1997  submitting  revisions  to  the  New 
Hampshire  State  Implementation  Plan. 

(B)  New  Hampshire  NOx  RACT  Order 
ARD-97-001,  concerning  PubUc  Service 
Company  of  New  Hampshire  in  Bow, 
effective  on  April  14,  1997. 

(C)  New  Hampshire  NOx  RACT  Order 
ARD-95-011,  concerning  Hampshire 
Chemical  Corporation,  effective  on  May 
6, 1997. 

(D)  New  Hampshire  NOx  RACT  Order 
ARD-97-003,  concerning  Crown 
Vantage,  effective  September  24,  1997. 

3.  In  §  52.1525  Table  52.1525  is 
amended  bv  adding  new  state  citations 
for  "Final  RACT  Order  ARD-97-001," 

"Final  RACT  Order  ARD-95-011,"  and 
"Final  RACT  Order  ARD-97-003,"  to 
read  as  follows: 

§52.1526     EPA — approveo  N»e*  (^ampstiire 
state  regulations 
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Titla/subiect 


-•(Irr. 


Kc>;istt'r 


sH    Rules  and  R^ulations 


Table  52.1525.— EPA— Approved  Rules  and  Regulations— New  Hampshire 


State  citatKXi  Date  adopted     Date  approved      Federal  Register      521520 

chapter  by  State  by  EPA  citation 


Comments 


Source  specific 
order 

Source  specific 
order 

Source  specific 
order 


Order  ARD-97- 
001 

Order  ARD-95- 
011. 

Order  ARO-97- 
003. 


04/14/97  5/13/98     (Insert  Ffl  otatioo 

from  published 
date]. 

05/06/97  5/13/98     (Insert  Fft  citation 

from  published 
date). 
9/24/97  5/13/98     (Insert  FR  citation 

from  putMished 
date). 


(c)(54)       Source  specific  NOx  RACT  order  for 

Public  Service  of  New  Hampshire 

in  Bow.  NH 
(c)(54)       Source  specific  NOx  RACT  order  (or 

Hampshire   Chemical   Corporation 

in  Nashua.  NH 
{c)(54)       Source  specific  NOx  RACT  order  tor 

Crown  Vantage  m  Berlin.  NH 
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LNVlRONMLNTAL  PROTECTION 
AGENCY 

40  C^«  ^'irt  52 

[OR  8«-7281a;  FRL-8008-8] 

Approval  and  Promulgation  of 

lmpi»''''"^or'T<=»'|""  P'lKis  O'^Hjon 

agency:  t.nvironiiieiuai  f  rotection 

Agency 

ACTION:  Direct  flnal  rule. 

summary:  Environmental  Protection 
Agency  (EPA)  approves  Oregon 
Department  of  Environmental  Quality's 
(ODEQJ  new  sections  to  Division  30  as 
submitted  on  June  1.  1995.  and 
revisions  to  Divisions  20,  21.  22.  25.  and 
30.  as  submitted  on  January  22,  1997, 
for  inclusion  into  their  State 
Implementation  Plan  (SIP). 
DATES:  This  rule  is  effective  without 
further  notice  on  July  13.  1998.  unless 
the  Agency  receives  relevant  adverse 
comment  by  June  12.  1998.  Should  the 
Agency  receive  such  comments,  it  will 
publish  a  timely  withdrawal  informing 
the  public  that  this  rule  will  not  take 
effect 

AOORESSES:  Written  comments  should 
be  addressed  to;  Montel  Livingston.  SIP 
Manager.  Office  of  Air  Quality  (OAQ- 
107).  EPA.  1200  Sixth  Avenue,  Seattle. 
Washington  98101.  Documents  which 
are  incorporated  by  reference  are 
available  for  public  inspection  at  the  Air 
and  Radiation  Docket  and  Information 
Center.  Environmental  Protection 
Agency.  401  M  Street.  SW.  Washington. 
D,C.  20460.  Copies  of  material 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations:  EPA,  Region  10. 
Office  of  Air  Quality.  1200  Sixth 


Avenue  (OAQ-107).  Seattle. 
Washington  98101.  and  ODEQ.  811  S.W. 
Sixth  Avenue,  Portland.  OR  97204. 

FOfl  FUP'HFB    NFORMATION  CONTACT: 

Calherii.c  \\^<j.  Office  u:  .\.;  Quality 
(OAQ-107).  EPA.  Seattle.  Washington 
98101,  (206)  5.S3-1814 
SUPPLEMENTARY  INFORMATION. 

I     ii.ii   K^i  I  lUliil 

On  June  1,  1995,  the  ODEQ  submitted 
two  new  sections  under  Division  30  of 
the  SIP.  These  included:  OAR-340- 
030-0320,  Requirement  for  Operation 
and  Maintenance  Plans,  and  OAR-340- 
030-0330,  Source  Testing,  which  were 
originally  adopted  on  April  14,  1995 
and  state  effective  on  May  1,  1995. 
However,  they  were  subsequently 
revised  and  adopted  by  ODEQ  on 
October  11.  1996.  and  submited  to  EPA 
for  inclusion  into  the  SIP  on  January  22, 
1997.  The  contents  of  both  the  new 
sections  for  Division  30  and  their 
subsequent  revisions  have  been 
reviewed,  with  no  adverse  concerns 
regarding  their  content  or  changes. 
OAR-340-030-0320  and  -0330  are 
approved  as  well  as  their  subsequent 
revisions. 

On  January  22.  1997.  the  ODEQ 
submitted  revisions  to  the  SIP.  which 
included:  OAR-340-02(>-OG47.  State  of 
Oregon  Clean  Air  Act  Implementation 
Plan;  OAR-340-022-0170.  Surface 
Coating  in  Manufacturing;  OAR-340- 
022-0840.  Innovative  Products;  OAR- 
340-022-0930.  Requirements  tor 
Manufacture,  Sale  and  Use  of  Spray 
Paint;  OART-340-022-0055.  Fuel 
Burning  Equipment;  OAR-340-028- 
0110.  Definitions;  OAR-34CMD28-0400. 
Information  Exempt  From  Disclosure; 
OAR-340-028-0630.  Typically 
Achievable  Control  Technology;  OAR- 
340-028-1010.  Requirement  for  Plant 
Site  Emission  Limits;  OAR-34a-028- 
1720.  Permit  Required;  OAR-340-030- 
0015.  Wood  Waste  Boilers;  OAR-340- 


030-0044.  Requirement  for  Operation 
and  Maintenance  Plans  (Mediord- 
Ashland  AQMA  Only);  OAR-340-030- 
0050,  Continuous  Monitoring;  and 
OAR-340-030-0055.  Source  Testing. 
All  of  these  revisions,  with  the 
exception  of  OAR-340-022-0170. 
-028-0630.  -021-0025  and  -021-0027, 
are  editorial  and  housekeeping  in  nature 
and  are  approved.  OAR-340-022-0170 
reflects  a  correction  to  delete  a  reference 
to  "metal"  parts  of  section  (4)  and  a 
revision  to  say  "Miscellaneous  Metal 
Parts  and  Products"  as  the  rules  title  in 
in  5(i).  OAR-340-028-0630  reflects  a 
revision  that  would  exempt  sources 
from  the  Typically  Achievable  Control 
Technology  only  when  specific  design 
or  performance  standards  in  Division  30 
apply  This  co^rrects  a  previous  state  rule 
which  exempts  sources  covered  by  any 
emission  standard  in  Division  30.  OAR- 
340-021-0025  and  -0027  have  been 
superseded  by  more  specific  incinerator 
rules  in  Division  25;  therefore,  they  are 
repealed  from  the  SIP.  The  revisions  to 
all  the  above  rules  are  approved. 

II.  Summary  of  Action 

EPA  lb  approving  ODEQ's  new 
sections  to  Division  30.  as  submitted  on 
June  1,  1995,  and  revisions  to  Divisions 
20.  21.  22,  25,  and  .30,  as  submitted  on 
January  22.  1997.  OAR-34Q-02 1-0025 
and  -0027  are  rep>ealed  from  the  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors,  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

tPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
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amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 

publication,  EPA  is  publishing  a 
separate  document  that  will  serxe  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  (ulv  13, 
1998,  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  June  12,  1998 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  and 
informing  the  public  that  the  rule  did 
not  take  effect.  .Ml  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  The  EP,\  will  not 
institute  a  second  comment  period  un 
the  proposed  rule.  Only  parties 
interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  July  13,  1998.  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

III.  Administrative  Requirements 

A  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.G.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  etseq    EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D,  of  the  CA,-\  do  not 
create  ajiy  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing  Therefore. 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  signific:ant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
i.AA.  preparation  of  a  regulator)- 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EP.A  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v,  E.P.A..  427  U.S. 


246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetarv-  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutor}  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  eithe:  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
pnvate  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  .Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 

Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  nile  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
major  rule  as  defined  bv  5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  .Appeals  for  the 
appropriate  circuit  by  luiy  13.  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 


purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2)). 

List  of  Subjects  in  40  C.yf.  F'.i'-  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1. 1982. 

Dated:  April  20. 1998. 
Chuck  Clark. 
Regional  Administrator.  Region  X. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-    [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)  (125)  to  read  as 

follows: 

§  52.1970    laentilicalion  o!  pia.->. 
«         *         *         •         * 

(c)'  •  • 

(125)  On  June  1,  1995  and  January  22, 
1997,  the  Director  of  ODEQ  submitted  to 
the  Reginal  Administrator  of  EPA  new 
sections  to  Division  30  and  revisions  to 
Divisions  20,  21,  22.  25.  and  30. 

(i)  Incorporation  by  reference. 

(A)  OAR-340-02Q-0047;  OAR-340- 
022-0170;  OAR-340-022-0840;  OAR- 
340-022-0930;  OAR-340-022-0055; 
OAR-340-028-0110;  OAR-340-028- 
0400;  OAR-340-02&-0630;  OAR-340- 
028-1010;  OAR-340-028-1720;  OAR- 
340-030-0015;  OAR-340-030-0044; 
OAR-340-030-0050;  OAR-340-030- 
0055;  OAR-340-030-0320;  OAR-340- 
030-0330:  These  rules  were  all  state 
adopted  on  October  11.  1996. 

(FRDor  o«-i?434  Filed  5-12-98;  8:45  ami 
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40  CFR  Part  52 
rMD0«7-3025a;  FRL-6012-61 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Definttion  of  the  Term 
M-ijor  Stationary  Source  of  VOC" 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  pertains  to  amendments  to 
Maryland's  definition  of  the  term  major 
stationary  source  of  volatile  organic 
compounds  (VOC).  This  action  is  being 
taken  in  accordance  with  the  SIP 
submittal  and  revision  provisions  of  the 
Act. 

DATES:  This  final  rule  is  effective  July 
13.  1998  unless  on  or  before  June  12. 
1998.  adverse  or  critical  comments  are 
received.  If  adverse  comments  are 
received  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register  and 
inform  the  public  that  the  rule  did  not 
take  effect. 

ADOHESSES:  Comments  may  be  mailed  to 
Uavid  L  Arnold.  Chief.  Ozone  and 
Mobile  Sources  Section.  Mailcode 
3AP21.  U.S.  Environmental  Protection 
Agency.  Region  III.  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  III.  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107  and 
the  Maryland  Department  of  the 
Environment.  2500  Broening  Highway. 
Baltimore.  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino.  (215)  566-2181,  at  the 
EPA  Region  III  address  above,  or  via  e- 
mail  at  pino.maria@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  any  coniments  must  be 
submitted  in  writing  to  the  EPA  Region 
III  address  above, 
SUPPLEMENTARY  INFORMATION: 

Description  of  the  Stale's  Submittal 

On  July  12.  1995.  the  Maryland 
Department  of  the  Environment 
submitted  amendments  to  its  air  quality 
regulations  to  EPA  as  a  SIP  revision. 
The  July  12,  1995  submittal  contains 
amendments  to  the  definition  of  the 
term  "major  stationary  source  of  VOC" 
and  Maryland's  major  source  VOC 


reasonably  available  control  technology 
(RACT)  regulation.  COMAR 
26.11. 19.01B(4)  and  26.11. 19.02G. 
respectively.  Maryland  revised  its 
definition  by  lowering  the  major  source 
size  "threshold"  in  the  Maryland 
portion  of  the  Washington.  DC  ozone 
nonattainment  area.  Calvert.  Charles, 
Frederick.  Montgomery,  and  Prince 
George's  Counties,  and  by  reouiring 
RACT  on  these  newly  defined  major 
sources.  This  action  pertains  only  to 
Maryland's  revisions  to  COMAR 
26.11.19.0lB(4).  the  definition  of  the 
term  "major  stationary  source  of  VOC." 
Revisions  to  Maryland's  major  source 
VOC  RACT  regulation  are  the  subject  of 
a  separate  rulemaking  action. 

Ivlaryland's  July  1995  submittal 
lowers  the  major  source  size 
"threshold"  in  the  Maryland  portion  of 
the  Washington.  DC  ozone 
nonattainment  area  from  50  to  25  tons 
per  year  (TPY)  of  VOC  as  is  already 
required  in  the  Baltimore  ozone 
nonattainment  area.  The  term  "major 
stationary  source  of  VOC,"  COMAR 
26.11.19.018(4).  has  been  amended, 
therefore,  to  mean  any  stationary  source 
with  the  potential  to  emit:  (a)  25  TPY  of 
VOC  or  more  in  the  City  of  Baltimore 
and  Anne  Arundel,  Baltimore.  Calvert, 
Carroll.  Cecil.  Charles.  Frederick, 
Harford,  Howard.  Montogomery.  and 
Prince  George's  Counties,  and  (b)  50 
TPY  in  the  remainder  of  the  State. 

As  required  by  40  CFR  51.102.  the 
State  of  Maryland  has  certified  that 
public  hearings  with  regard  to  these 
proposed  revisions  were  held  in 
Maryland  on  December  15.  1994  in 
Baltimore.  Maryland. 

EPA's  Evaluation 

Maryland's  July  12.  1995  SIP  revision 
submittal  contains  revisions  to  lower 
the  major  source  size  "threshold"  for 
the  Maryland  portion  of  the 
Washington.  DC  serious  ozone 
nonattainment  area.  Calvert,  Charles, 
Frederick.  Montgomery,  and  Prince 
George's  Counties,  and  required  RACT 
on  these  newly  defined  major  sources. 
These  revisions  are  needed  as  part  of 
Maryland's  plan  to  meet  the  Clean  Air 
Act's  rate-of-progress  (ROP) 
requirements  in  the  Maryland  portion  of 
the  Washington.  DC  ozone 
nonattainment  area.  Under  the  Clean 
Air  Act's  ROP  provisions,  in  section 
182,  any  ozone  nonattainment  area 
classified  as  serious  or  worse  is  required 
to  reduce  emissions  of  VOCs  by  three 
percent  per  year  from  1990  until  the 
area's  attainment  date  for  the  1-hour 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  One  of  the  control 
measures  Maryland  is  using  to  reduce 
VOC  emissions  in  the  Washington,  DC 


nonattainment  area  is  RACT  on  VOC 
sources  with  the  potential  to  emit 
between  25  and  50  TPY, 

This  revision  strengthens  the 
Maryland  SIP  and  will  result  in  VOC 
emission  reductions.  EPA  is.  therefore, 
approving  this  revision  to  the  Maryland 
SIP. 

EPA  is  approving  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  rule  will  be  effective  July  13, 
1998  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  June  12.  1998. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  timely  withdrawal  of 
the  final  rule  and  inform  the  public  that 
the  rule  did  not  take  effect.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  the  proposed  rule.  Only  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  July  13.  1998  and  no  further  action 
will  be  taken  on  the  proposed  rule. 

Final  Action 

LP  A  is  approving  Maryland's  July  12, 
1995  revisions  to  the  definition  of  the 
term  "major  stationary  source  of  VOC," 
COMAR  26.11.19.018(4).  and 
incorporating  those  revisions  into  the 
Maryland  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatorv'  requirements 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
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final  rule  on  small  entities.  5  U.S.C.  603 

and  604   .alternatively.  EPA  mav  certifv 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  o\er  populations  of 
less  than  50.00tt 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore. 
because  the  Federal  SIP  approval  does 
not  impose  any  nev\  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  anv  small 
entities  affected   Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquirv  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds   Umon  Electric  Co.  v.  U.S.  EPA. 
427  U.S   246,  255-66  (1976);  42  U.S.C. 
7410(a)(2) 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
tnat  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  ob)ectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquelv 
impacted  by  the  rule 

tP.^  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  mav  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requiremients  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulator)-  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nile  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EP.'\  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  US  Senate, 
the  US  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

E  Petitions  for  Judicial  flen'ew 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  revisions  to 
.Maryland  s  definition  of  the  term 
"maior  stationary  soun:e  of  VOC,"  must 
be  filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
July  13,  1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action  This  action  mav  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  m  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone. 

Dated;  April  24,  1998. 
Thomas  Voltaggio, 
.■^(  fin^  Hfgional  Administrator,  Region  HI. 

40  CFR  part  52,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.Authority:  42  U.S.C  7401  ef  seq. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)(128)  to  read  as 
follows: 

§  52. 1 070    identification  of  plan. 

*  •  •  »  « 

(c)  •  •  • 

(128)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on  July 
12,  1995  bv  the  Maryland  Department  of 
the  Environment; 

(i)  Incorporation  by  reference. 


(A)  Letter  of  July  12.  1995  from  the 
Maryland  Department  of  the 
Environment  transmitting  additions  and 
deletions  to  Maryland's  State 
Implementation  Plan,  pertaining  to 
volatile  organic  compound  regulations 
in  Maryland's  air  quality  regulations. 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11. 

(8)  Revisions  to  COMAR 
26.11.19.018(4),  definiUon  of  the  term 
"Major  stationary  source  of  VOC," 
adopted  by  the  Secretary  of  the 
Environment  on  April  13.  1995.  and 
effective  on  May  8.  1995. 

(ii)  Additional  material. 

(A)  Remainder  of  the  July  12.  1995 
Maryland  State  submittal  pertaining  to 
COMAR  26.11.19.018(4).  definition  of 
the  term  "Major  stationary  source  of 
VOC  • 
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BILLMO  cooc  asM-afr-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-6O0i~3' 

Approval  of  Section  112(!)  Authority  fo^ 
Hazardous  Air  Pollutants 
Perchloroethylene  Air  Emission 
Standards  tor  Dry  Cleaning  Facilfties 
State  of  California   South  Coast  Air 
Quality  Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

SUMMARY:  Pursuant  to  section  112(1)  of 
the  Clean  Air  Act  (CAA)  and  through 
the  California  Air  Resources  Board,  the 
South  Coast  Air  Quality  Management 
District  (SCAQMD)  requested  approval 
to  implement  and  enforce  its  "Rule 
1421:  Control  of  Perchloroethylene 
Emissions  from  Dry  Cleaning  Systems" 
(Rule  1421)  in  place  of  the  "National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities" 
(dry  cleaning  NESHAP)  for  area  sources 
under  SCAQMDs  jurisdiction.  Tlie 
Environmental  Protection  Agency  (EPA) 
has  reviewed  this  request  and  has  found 
that  it  satisfies  all  of  the  requirements 
necessary  to  quahfy  for  approval.  Thus, 
EPA  is  hereby  granting  SCAQMD  the 
authority  to  implement  and  enforce 
Rule  1421  in  place  of  the  dry  cleaning 
NESHAP  for  area  sources  under 
SC.AQMD's  jurisdiction. 
DATES:  This  rule  is  effective  on  July  13. 
1998  without  further  notice,  unless  EPA 
receives  relevant  adverse  comments  by 
June  12. 1998.  If  EPA  receives  such 


Jt.464 


Federal  Krui^t.r/ Vol.  63,  No.  92/ Wednesday,  May  13,  1998 /Rules  and  Ragulattons 


comment,  then  it  will  ^uiblisti  a  tiintjlv 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  luly  13. 
1998 

AOOnESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the  EPA 
Region  IX  office  listed  below.  Copies  of 
SCAQMD's  request  for  approval  are 
available  for  public  inspection  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency. 

Region  IX.  Rulemaking  Office  (AIR- 

4).  Air  Division.  75  Hawthorne  Street. 

San  Francisco.  California  94105-3901. 

Docket  »  A-96-25. 
California  Air  Resources  Board. 

Stationary  Source  Division,  2020  "L" 

Street,  P  O.  Box  2815.  Sacramento. 

California  95812-281.S 
F0«  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Office  (AIR-4).  Air 
Division,  U.S.  Envirormiental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  California  94105- 
3901.(415)744-1200. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  22,  1993,  the 
Environmental  Protection  Agency  (EPA) 
promulgated  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  perchloroethylene  dry 
cleaning  facilities  (see  58  FR  49354), 
which  was  codified  in  40  CFR  Part  63, 
Subpart  M,  "National  Perchloroethylene 
Air  Emission  Standards  for  Dry 
Cleaning  Facilities"  (dry  cleaning 
NESHAP)  On  May  21.  1996.  EPA 
approved  the  California  Air  Resources 
Board's  (CARB)  request  to  implement 
and  enforce  section  93109  of  Title  17  of 
the  California  Code  of  Regulations, 
"Airborne  Toxic  Control  Measure  for 
Emissions  of  Perchloroethylene  from 
Dry  Cleaning  Operations"  (dry  cleaning 
ATCM).  in  place  of  the  dry  cleaning 
NESHAP  for  area  sources  (see  61  FR 
25397).  This  approval  became  effective 
on  June  20,  1996. 

Thus,  under  Federal  law,  from 
September  22,  1993,  to  June  20,  1996, 
all  dry  cleaning  facilities  located  within 
the  jurisdiction  of  the  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  that  used  perchloroethylene 
were  subject  to  and  required  to  comply 
with  the  dry  cleaning  NESHAP  Since 
)une  20,  1996.  all  such  dry  cleaning 
facilities  that  also  qualify  as  area 
sources  are  subject  to  the  Federally- 
approved  dry  cleaning  ATCM:  major 
sources,  as  defined  by  the  dry  cleaning 


.MhiiiAi^,  remain  suD)ect  to  the  dry 
cleaning  NESHAP  and  the  Clean  Air  Act 
(CAA)  Title  V  operating  permit  program. 
On  November  13,  1997.  EPA  received, 
through  CARB,  SCAQMD's  request  for 
approval  to  implement  and  enforce  its 
June  13,  1997,  revision  of  "Rule  1421: 
Control  of  Perchloroethylene  Emissions 
from  Dry  Cleaning  Operations  "  (Rule 
1421),  as  the  Federally-enforceable 
standard  for  area  sources  under 
SCAQMD's  jurisdiction.  SCAQMD's 
request,  however,  does  not  include  the 
authority  to  determine  equivalent 
emission  control  technology  for  dry 
cleaning  facilities  in  place  of  40  CFR 
63.325  This  Federal  Register  action  for 
the  SCAQMD  excludes  the  Los  Angeles 
County  portion  of  the  Southeast  Desert 
Air  Quality  Management  Area, 
otherwise  known  as  the  Antelope  Valley 
Region  in  Los  Angeles  County,  which  is 
now  under  the  jurisdiction  of  the 
Antelope  Valley  Air  Pollution  Control 
District  as  of  July  1,  1997.' 

II.  EPA  Action 

A.  SCAQMD's  Dry  Cleaning  Rule 

Under  CAA  section  112(1),  EPA  may 
approve  state  or  local  rules  or  programs 
to  be  implemented  and  enforced  in 
place  of  certain  otherwise  applicable 
CAA  section  112  Federal  rules,  emission 
standards,  or  requirements.  The  Federal 
regulations  governing  EPA's  approval  of 
state  and  local  rules  or  programs  under 
section  112(1)  are  located  at  40  CFR  Part 
63,  Subpart  E  (see  58  FR  62262,  dated 
November  26,  1993).  Under  these 
regulations,  a  local  air  pollution  control 
agency  has  the  option  to  request  EPA's 
approval  to  substitute  a  local  rule  for  the 
applicable  Federal  rule.  Upon  approval, 
the  local  agency  is  given  the  authority 
to  implement  and  enforce  its  rule  in 
place  of  the  otherwise  applicable 
Federal  rule.  To  receive  EPA  approval 
using  this  option,  the  requirements  of  40 
CFR  63.91  and  63.93  must  be  met. 

After  reviewing  the  request  for 
approval  of  SCAQMD's  Rule  1421.  EPA 
has  determined  that  this  request  meets 
all  the  requirements  necessary  to  qualify 
for  approval  under  CAA  section  112(1) 


'  The  State  h«s  recently  changed  the  names  and 
tMundarles  of  the  iir  basins  located  within  the 
Southeast  Desert  ModiTied  Air  Quality  Management 
Area.  Pursuant  to  State  regulation  the  Coachella- 
San  lacinto  Planning  Area  is  now  part  of  the  Sallon 
S«a  Air  Basin  (17  Cal.  Code  Reg.  $60114):  the 
Victor  Valley/Barstow  region  in  San  Bernardino 
County  and  Antelope  Valley  Region  in  Los  Angeles 
County  is  a  part  of  the  Mojave  Desert  Air  Basin  (17 
Cal.  Coda.  Rag.  §60109)  In  addition,  in  1996  the 
California  Legislature  established  ■  new  local  air 
agency,  the  Antelope  Valley  Air  Pollution  Control 
District,  to  have  the  responsibility  br  local  air 
pollution  planning  and  measures  in  the  Antelope 
Valley  Region  (California  Health  ft  Safety  Coda 
S401M). 


and  40  CFR  63.91  and  63.93. 
Accordingly,  with  the  exception  of  the 
dry  cleaning  NESHAP  provisions 
discussed  in  sections  11. A.  1  and  n.A.2 
below,  as  of  the  effective  date  of  this 
action,  SCAQMD's  Rule  1421  is  the 
Federally-enforceable  standard  for  area 
sources  under  SCAQMD's  jurisdiction 
This  rule  will  be  enforceable  by  the  EPA 
and  citizens  under  the  CAA.  Although 
SCAQMD  now  has  primary 
implementation  and  enforcement 
responsibility,  EPA  retains  the  right, 
pursuant  to  CAA  section  112(1)(7).  to 
enforce  any  applicable  emission 
standard  or  requirement  under  CAA 
section  112. 

1.  Major  Dry  Cleaning  Sources 

Under  the  dry  cleaning  NESHAP,  dry 
cleaning  facilities  are  divided  between 
major  sources  and  area  sources. 
SCAQMD's  request  for  approval 
included  only  those  provisions  of  the 
dry  cleaning  NESHAP  that  apply  to  area 
sources.  Thus,  dry  cleaning  facilities 
using  perchloroethylene  that  qualify  as 
major  sources,  as  defined  by  the  dry 
cleaning  NESHAP,  remain  subject  to  the 
dry  cleaning  NESHAP  and  the  CAA 
Title  V  operating  permit  program. 

2.  Authority  to  Determine  Equivalent 
Emission  Control  Technology  for  Dry 
Cleaning  Facilities 

Under  the  dry  cleaning  NESHAP,  any 
person  may  petition  the  EPA 
Administrator  for  a  determination  that 
the  use  of  certain  equipment  or 
procedures  is  equivalent  to  the 
standards  contained  in  the  dry  cleaning 
NESHAP  (see  40  CFR  63.325).  In  its 
request,  SCAQMD  did  not  seek  approval 
for  the  provisions  in  Rule  1421  that 
would  allow  for  the  use  of  alternative 
emission  control  technology  without 
previous  approval  from  EPA  (i.e.,  Rule 
1421(c)(l7),  (d)(3)(A)(v),  (d)(4)(B)(ii){ffl). 
and  (j)).  A  source  seeking  permission  to 
use  an  alternative  means  of  emission 
limitation  under  CAA  section  112(h)(3) 
must  receive  approval,  after  notice  and 
opportunity  for  comment,  from  EPA 
before  using  such  alternative  means  of 
emission  limitation  for  the  purpose  of 
complying  with  CAA  section  112. 

B.  California's  Authonties  to  Implement 
and  Enforce  CAA  Section  112  Standards 

1.  Penalty  Authorities 

As  part  of  its  request  for  approval  of 
the  dry  cleaning  ATCM,  CARB 
submitted  a  finding  by  California's 
Attorney  General  stating  that  "State  law 
provides  civil  and  criminal  enforcement 
authority  consistent  with  [40  CFR| 
63.91(b)(l)(i).  63.91(b)(6)(i),  and  70.11. 
including  authority  to  recover  penalties 
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and  fines  in  a  rnaxirnuni  amount  of  not 
less  than  $10,000  per  day  per  violation 
*    *    *"  [emphasis  added)   In  accordance 
with  this  finding,  EPA  understands  that 
the  California  .Mtomev  General 
interprets  section  39674  and  the 
applicable  sections  of  Division  26.  Part 
4.  Chapter  4.  .Article  3  ("Penalties")  of 
the  California  Health  and  Safety  Code  a.s 
allowing  the  collection  of  penalties  for 
multiple  violations  per  day  ,  In  addition, 
EPA  also  understands  that  the  California 
Attorney  General  interprets  section 
42400(ct(2)  of  the  California  Health  and 
Safety  Code  as  allowing  for.  among 
other  things,  criminal  penalties  for 
knowingly  rendenng  inaccurate  any 
monitoring  method  required  by  a  toxic 
air  contaminant  rule,  rt^guiation,  or 
permit. 

As  stated  m  section  11..^  above,  EP.A 
retains  the  right,  pursuant  to  C^A 
section  1 12{lj(/'),  to  enforce  anv 
applicable  emission  standard  or 
requirement  under  CAA  section  112, 
including  the  authority  to  seek  civil  and 
criminal  penalties  up  to  the  maximum 
amounts  specified  in  CAA  se<:tion  113. 

2.  Variances 

SCAQMD  s  Rule  504  and  Division  26, 
Part  4,  Chapter  4.  .Articles  2  and  2.5  of 
the  California  Health  and  Safety  Code 
provide  for  the  granting  of  variances 
under  certain  circumstances  EPA 
regards  these  provisions  as  wholly 
external  to  SCAQMD's  request  for 
approval  to  implement  and  enforce  a 
CAA  section  112  program  or  rule  and, 
consequently,  is  proposing  to  take  no 
action  on  these  provisions  of  state  or 
local  law,  EPA  does  not  recognize  the 
ability  of  a  state  or  local  agency  who  has 
received  delegation  of  a  CAA  section 
112  program  or  rule  to  grant  relief  from 
the  duty  to  comply  with  such  Federally- 
enforceable  program  or  rule,  except 
where  such  relief  is  granted  in 
accordance  with  procedures  allowed 
under  CAA  section  112  As  stated 
above,  EPA  retains  the  right,  pursuant  to 
CAA  section  112(1)(7),  to  enforce  any 
applicable  emission  standard  or 
requirement  under  C,\A  section  112. 

Similarly,  section  39666(fl  of  the 
C^alifomia  Health  and  Safety  Code 
allows  local  agencies  to  approve 
alternative  methods  from  these  required 
in  the  ATCMs,  but  only  as  long  as  such 
approvals  are  consistent  with  the  CA.^. 
As  mentioned  in  section  II. A. 2  above,  a 
source  seeking  permission  to  use  an 
alternative  means  of  emission  limitation 
under  CAA  section  112  must  also 
receive  approval,  after  notice  and 
opportunity  for  comment,  from  EP.^ 
before  using  such  alternative  means  of 
emission  limitation  for  the  purpose  of 
complying  with  CAA  section  112. 


III.  .\dministrative  Requirements 

A  Regulatory  Flexibility  Act 

Under  the  Regulatnry  Flexibility  Act, 
5  use  600  et  seq  .  EP.^  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  anv  proposed  or 
final  rule  on  small  entities.  5  U,S.C.  603 
and  604  Alternatively,  EIPA  may  certify 
that  the  rale  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  lurisdiction  over 
populations  of  less  than  50,000. 

Approvals  under  40  CFR  63.93  do  not 
create  anv  new  requirements,  but 
simply  approve  requirements  that  the 
state  or  local  agency  is  already 
imposing  Therefore,  because  this 
approval  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  affected  small 
entities. 

B.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompanv  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule, 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action     ' 
approves  pre-existing  requirements 
under  state  or  local  law.  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  fitim  this  action. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major    .-uie  as  aefmed  by  5  U.S.C. 
804(2). 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  13,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

E.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  section  112  of  the  Clean  Air  Act, 
as  amended.  42  U.S.C  section  7412. 

Dated:  April  10,  1998. 
Felicia  Marcus, 
Regional  Administrator.  Region  IX. 

Title  40,  chapter  I.  part  63  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C,  7401,  et  seq,     . 

2.  Section  63.14  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows 

§63.14    Incorpo'atio'-  &»  'e'erence. 

(d)*    •    • 

(1)  California  Regulatory 
Requirements  Applicable  to  the  Air 
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Toxics  frugram.  April  b.  rjuo.  iDt\ 
approved  for  §63.99(a)(5){ii)  of  subpart 
E  of  this  part. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

3.  Section  63.99  is  amended  by 
revising  paragraph  (a)(5)(ii)  introductory 
text  and  adding  paragraph  (a)(5)(ii)(C). 
to  read  as  follows: 

§  63.99    Delegated  Federal  auttiorttles. 

(a)*  *   ' 

(5)'   *   * 

(ii)  Affected  sources  must  comply 
with  the  California  Regulatory 
Requirements  Applicable  to  the  Air 
Toxics  Program.  April  6.  1998 
(incorporated  by  reference  as  specified 
in  §63.14)  as  described  below. 
•        •        •        •        • 

(C)  The  material  incorporated  in 
Chapter  3  of  the  California  Regulatory 
Requirements  Applicable  to  the  Air 
Toxics  Program  (South  Coast  Air 
Quality  Management  District  Rule  1421) 
pertains  to  the  perchloroethylene  dry 
cleaning  source  category  in  the  South 
Coast  Air  Quality  Management  District, 
and  has  been  approved  under  the 
procedures  in  §  63.93  to  be 
implemented  and  enforced  in  place  of 
Subpart  M— National  Perchloroethylene 
Air  Emission  Standards  for  Dry 
Cleaning  Facilities,  as  it  applies  to  area 
sources  only,  as  defined  in  §  63.320(h). 

(1)  Authorities  not  delegated. 

(/)  South  Coast  Air  Quality 
Management  District  is  not  delegated 
the  Administrator's  authority  to 
implement  and  enforce  Rule  1421  in 
lieu  of  those  provisions  of  Subpart  M 
which  apply  to  major  sources,  as 
defined  in  §  63.320(g). 

Dry  cleaning  facilities  which  are 
major  sources  remain  subject  to  Subpart 
M. 

(//)  South  Coast  Air  Quality 
Management  District  is  not  delegated 
the  Administrator's  authority  of  §63.325 
to  determine  equivalency  of  emissions 
control  technologies.  Any  source 
seeking  permission  to  use  an  alternative 
means  of  emission  limitation,  under 
sections  (c)(17).(d)(3)(A)(v). 
(d)(4)(B)(ii)(ni).  and  (j)  of  Rule  1421. 
must  also  receive  approval  from  the 
Administrator  before  using  such 
alternative  means  of  emission  limitation 
for  the  purpose  of  complying  with 
section  112. 

IFR  Doc  98-12430  Filed  5-12-98;  8:45  ami 
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t:  NViRONME-N^A^  PROTECTION 
AGENCf 

40  CFB  Part  180 
[OPP-300651:  FRL-5788-2J 
BIN  2070-AB78 

Pyr;pro»y<*T    PestiCide  T;3ierances  for 
Emprqpncy  EKemptions 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
pyriproxyfen  in  or  on  citrus  fruit,  juice, 
dried  pulp,  and  oil;  pears;  and  tomatoes. 
This  action  is  in  response  to  EPA's 
granting  of  emergency  exemptions 
under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  authorizing  use  of  the 
pesticide  on  citrus,  pears,  and  tomatoes. 
This  regulation  establishes  maximum 
permissible  levels  for  residues  of 
pyriproxyfen  in  these  food  and  feed 
commodities  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA).  The  tolerances  will  expire  and 
are  revoked  on  July  31.  1999. 
DATES:  This  regulation  is  effective  May 
13.  1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  13.  1998. 
ADDRESSES:  Written  objections  and 
bearing  requests,  identified  by  the 
docket  control  number.  |OPP-3006511. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  |OPP- 
300651],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm,  119.  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 


docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  |OPP- 
300651].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT: 

Telephone  numbers  and  e-maii 
addresses:  For  pyriproxyfen  on  citrus: 
Andrea  Beard  (703)  308-9356,  e-mail: 
beard.andrea@epamail.epa.gov;  For 
pyriproxyfen  on  pears  or  tomatoes: 
Virginia  Dietrich  (703)  308-9359.  e-mail: 
dietrich.virginia@epamail.epa.gov. 
Office  location  (both):  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA.  By  mail  (both):  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460 

SUPPt-EMENTARY  INFORMATION:  EPA.  on' 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  FFDCA.  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
tolerances  for  residues  of  the  pesticide 
pyriproxyfen.  in  or  on  citrus  fruit  at  0.3 
parts  per  million  (ppm).  citrus  juice  and 
dried  citrus  pulp  at  1.0  ppm.  and  citrus 
oil  at  300  ppm;  pears  at  0.2  ppm;  and 
tomatoes  at  0.1  ppm.  These  tolerances 
will  expire  and  are  revoked  on  July  31, 
1999.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations. 

!    Bd(  kground  and  statulorv  .Authority 

The  FQPA  (Pub.  L.  104-170)  was 
signed  into  law  August  3.  1996.  FQPA 
amends  both  the  FFDCA.  21  U.S.C.  301 
et  seq..  and  the  FIFRA.  7  U.S.C.  136  et 
seq  .  The  FQPA  amendments  went  into 
effect  immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13. 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
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tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFFL\.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

II.  Emergency  Exemption  for 
Pvnproxvfen  on  Citrus  and  FFDC'^ 
Tolerances 

Pyriproxyfen  on  Citrus:  A  request  was 
received  from  California  for  use  of 
pyriproxyfen  on  citrus  to  control  red 
scale,  which  has  developed  resistance  to 
available  controls,  in  some  localized 
citrus-producing  areas  of  California, 
causing  significant  losses  to  the  affected 
citrus  producers. 

Pyriproxyfen  on  Pears:  A  request  was 
received  from  Oregon  for  the  use  of 
pyriproxyfen  on  pears  for  control  of 
pear  psylla,  which  has  developed 


resistance  to  currently  available 
controls,  and  is  expected  to  cause 
significant  economic  loss  if  not 
adequately  controlled. 

Pyriproxyfen  on  Tomatoes:  A  request 
was  received  from  Florida  for  the  use  of 
pyriproxyfen  on  tomatoes  for  control  of 
whiteflies.  A  recently  introduced  strain 
or  species  of  whitefly  has  caused 
extensive  damage  over  the  past  several 
years  to  various  vegetable  crops  in 
southern  areas  of  the  U.S.,  including 
tomatoes.  This  pest  has  demonstrated 
resistance  to  available  materials  and  is 
expected  to  cause  significant  economic 
losses  if  not  adequately  controlled. 

EPA  has  authorized  under  FIFRA 
section  18  the  use  of  pyriproxyfen  on 
citrus  for  control  of  red  scale  in 
California;  on  pears  for  control  of  pear 
psylla  in  Oregon;  and.  on  tomatoes  for 
control  of  whiteflies  in  Florida.  After 
having  reviewed  the  submissions.  EPA 
concurs  that  emergency  conditions  exist 
for  these  States. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
pyriproxyfen  in  or  on  citrus,  pears,  and 
tomatoes.  In  doing  so,  EPA  considered 
the  new  safety  standard  in  FFDCA 
section  408(b)(2).  and  EPA  decided  that 
the  necessary  tolerances  under  FFDCA 
section  408(l)(6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  these  tolerances  without 
notice  and  opportunity  for  public 
comment  under  section  408(e),  as 
provided  in  section  408(l)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  July  31,  1999,  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  citrus  commodities,  pears  and 
tomatoes  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  fake  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  pyriproxyfen  meets  EPA's 
registration  requirements  for  use  on 
citrus,  pears,  or  tomatoes,  or  whether 
permanent  tolerances  for  these  uses 


would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  pyriproxyfen  by  a  State 
for  sf)ecial  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  State  other 
than  California,  Oregon,  and  Florida  to 
use  this  pesticide  on  these  crops  under 
section  18  of  FIFRA  without  following 
all  provisions  of  section  18  as  identified 
in  40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  pyriproxyfen.  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above 

III  Risk  Assessment  and  Statutory 

Fmdings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RiD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
wall  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  fector 


26468 


Federal  Register /Vol 


'dnesdr 


t'lH    R  i]os  and  Regulations 


IS  vvirrinufd.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure  For  shorter 
term  risks.  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100- fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 

factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute."  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 


expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EHetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 


the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(Children  1  -  6  Years  Old)  was  not 
regionallv  based 

rV.  .\^rpsate  Risk  .\.sse<wsment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  pyriproxyfen  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
pyriproxyfen  on  citrus  fruit  at  0.3  ppm. 
citrus  juice  and  dried  citrus  pulp  at  1.0 
ppm,  and  citrus  oil  at  300  ppm;  pears 
at  0.2  ppm;  and  tomatoes  at  0.1  ppm. 
EPAs  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
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the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  maior  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  pvriproxvfen  are 
discussed  below 

1.  Acute  toxicity  There  are  no  acute 
dietary  endpoints  of  concern  for 
pyriproxyfen.  No  concern  exists  for 
acute  dietar\-  exposure  to  pvriproxvfen 
residues 

2.  Short  -  and  inttrnif^diate  ■  tpnn 
toxicity  There  are  no  endpoints  and  no 
concern  exists  for  short-  or 
intermediate-term  toxicity  from 
pyriproxyfen. 

3.  Chronic  toxicity  EPA  has 
established  the  RfD  for  pyriproxyfen  at 
0.35  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  2-vear  and 
90-day  feeding  studies  m  rats  with  a 
NOEL  of  35.1  mg/kg/day  and  an 
uncertainty  factor  of  100.  based  on  intra- 
and  interspecies  differenc:es  Ai  the 
LOEL  of  141-28  mg/kg^day,  there  was  a 
decrease  in  body  weight  gain  in  females 

4.  Carcinogenicity.  Pyriproxyfen  has 
been  classified  in  Group  E  of  EPAs 
cancer  classification  system,  indicating 
there  is  evidence  of  non-carcinogenicity 
for  humans.  Therefore,  there  is  no 
concern  for  cancer  risk  from  exposure  to 
pyriproxyfen. 

B.  Exposures  and  Risks 

1   From  food  and  feed  uses.  Time- 
limited  tolerances  have  been  established 
(40  CFR  180.510)  for  the  residues  of 
pyriproxyfen.  in  or  on  cotton 
commodities,  in  association  with  the 
use  under  emergency  exemptions.  There 
are  currently  no  registered  food  uses  for 
pyriproxyfen,  and  thus  no  permanent 
tolerances  established.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from 
pyriproxyfen  as  follows: 

Chronic  f^xposure  and  n.sA  As  stated 
above,  there  are  time-limited  tolerances 
for  cotton  commodities  established  in 
connection  with  use  under  emergency 
exemptions  This  risk  assessment  took 
these  into  account,  as  well  as  these 
tolerances  being  established  for  citrus 
commodities,  pears,  and  tomatoes.  The 
chronic  dietary  (food  only)  risk 
assessment  used  tolerance  level  residues 
and  assumed  100%  crop  treated. 
Therefore,  the  resulting  exposure 
estimates  should  be  viewed  as 
consenative;  further  refinement  using 
anticipated  residues  and/or  percent  of 
crop  treated  would  result  in  lower 
dietary  exposure  estimates  For  chronic 
dietary  (food  only)  risk  estimates,  the 
two  most  highly  exposed  subgroups, 


Non-Nursing  Infants  |<1  Year  Old)  and 
Children  (1-6  Years  Old)  had  1.54  and 
1.84%  of  the  RfD  utilized,  respectively. 
All  other  population  subgroups  had  less 
than  1%  of  the  RfD  utilized, 

2.  From  dnnking  i\ater  A  Tier  II 
drinking  water  assessment  of 
pyriproxyfen  was  conducted,  using 
computer  models  which  simulate  the 
fate  in  a  surface  water  body.  The 
estimated  en\'ironmental  concentrations 
(EECs)  are  generated  for  high  exposure 
agricultural  scenarios  and  represent  one 
in  ten  years  EECs  in  a  stagnant  pond 
with  no  outlet  that  receives  pesticide 
loading  from  an  adjacent  100%  cropped, 
100%  treated  field   As  such,  these 
computer  generated  EECs  represent 
conservative  screening  levels  for  ponds 
and  lakes  and  are  used  only  for 
screening  The  EECs  for  surface  water 
ranged  from  a  peak  of  0  677  ppb,  to  a 
60-days  average  of  0,142  ppb,  to  a  l-vear 
average  of  0,103  ppb  These  estimates 
are  oased  on  2  applications  at  a  rate  of 
0,11  lb  active  ingredient  per  acre.  For 
ground  water,  a  computer  model  was 
used  which  resulted  in  estimated  60-day 
average  concentrations  of  pvriproxvfen 
of  0.006  ppb 

Chronic  exposure  and  risk.  A  human 
health  drinking  water  level  of  concern 
(DWLOC)  is  the  concentration  in 
drinking  water  that  would  be  acceptable 
as  an  upper  limit  in  light  of  total 
aggregate  exposure  to  that  chemical 
from  food,  water  and  non-occupational 
(residential)  sources.  The  DWLOC  for 
chronic  risk  is  the  concentration  in 
drinking  water  as  a  part  of  the  aggregate 
chronic  exposure,  that  occupies  no  more 
than  100%  of  the  RfD,  In  conducting 
these  calculations,  default  body  weights 
are  used  of  70  kg  (adult  male),  60  kg 
(adult  female)  and  10  kg  (child);  default 
consumption  values  of  water  are  used  of 
2  liters  per  day  for  adults  and  1  liter  per 
day  for  children.  Using  these 
assumptions  and  the  levels  provided  by 
the  computer  models,  given  above,  the 
resultant  percentage  of  the  RfD  utilized 
for  both  children  and  adults  was 
calculated  to  be  0  35%,  Therefore, 
taking  into  account  present  uses, 
including  this  use  on  citrus  under 
section  18.  EPA  concludes  that  there  is 
reasonable  certainty  of  no  harm  if  these 
tolerances  are  established. 

3.  From  non-dietary  exposure. 
Pyriproxyfen  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  Produc  ts  for  flea  and  tick 
control,  including  foggers.  aerosol 
sprays,  emulsifiabie  concentrates,  and 
impregnated  materia!  (jaet  collars). 

Chronic  exposure  and  risk.  Long-term 
exposure  to  pyriproxyfen  in  residential 
use  products  is  not  expected.  Consumer 
use  of  these  products  typically  results  in 


short-term  intermittent  exposures. 
Hence,  a  chronic  residential  exposure 
assessment  is  not  required. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyriproxyfen  has  a  common  mechanism 
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risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pyriproxyfen  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore.  EPA  has 
not  assumed  that  pyriproxyfen  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  There  are  no  acute 
dietary  endpoints  of  concern  for 
pyriproxyfen.  No  concern  exists  for 
acute  dietary  exposure  to  pyriproxyfen 
residues. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above. 
EPA  has  concluded  that  aggregate 
exposure  to  pyriproxyfen  from  food  and 
drinking  water  will  utilize  0.67  and 
0.35%  of  the  RfD.  respectively,  for  the 
U.S.  population  (total  of  1.02%  RfD 
utilized).  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  Children  (1-6  Years  Old), 
with  1.84  and  0  35%  of  the  RfD  utilized 
by  food  and  drinking  water, 
respectively,  for  a  total  of  2.19%  of  the 
RfD  utilized.  This  is  discussed  further 
below.  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  pyriproxyfen 

residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  There  are  no  endpoints  and 
no  concern  exists  for  short-  or 
intermediate-term  toxicity  from 
pyriproxyfen. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Pyriproxyfen  has  been  classified  in 
Group  E  of  EPA's  cancer  classification 
system,  indicating  there  is  evidence  of 
non-carcinogenicity  for  humans. 
Therefore,  there  is  no  concern  for  cancer 
risk  from  exposure  to  pyriproxyfen. 

£.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 


potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
pyriproxyfen,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity^^ 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  (systemic)  NOEL  was  100  mg/ 
kg/day.  based  on  decreased  bodyweight. 
body  weight  gain,  food  consumption, 
and  increased  water  consumption  at  the 
LOEL  of  300  mg/kg/day.  The 
developmental  (fetal)  NOEL  was  300 
mg/kg/day.  based  on  increased  skeletal 
variations  and  unspecified  visceral 
variations  at  the  LOEL  of  1,000  mg/kg/ 

day 

In  the  developmental  toxicity  study  in 
rabbits,  the  maternal  (systemic)  NOEL 
was  100  mg/kg/day,  based  on  abortions, 
soft  stools,  emaciation,  decreased 
activity,  and  bradypnea  at  the  LOEL  of 
300  mg/kg/day.  The  developmental 
(pup)  NOEL  was  300  mg/kg/day,  based 
on  decreased  viable  litters  available  for 
examination  at  the  LOEL  of  1,000  mg/ 
kg/day. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity  study 
in  rats,  the  maternal  (systemic)  NOEL 
was  87/96  mg/kg/day  for  Males/ 
Females,  based  on  decreased  body 


weights,  body  weight  gains,  and 
increased  liver  weight  associated  with 
histopathological  findings  in  the  liver  at 
the  LOEL  of  453/498  mg/kg/day  for  M/ 
F.  The  developmental  (pup)  NOEL  was 
87/96  mg/kg/day,  based  on  decreased 
body  weight  on  lactation  days  14  and  21 
at  the  LOEL  of  453/498  mg/kg/day.  The 
reproductive  NOEL  was  453/498  mg/kg/ 
day  for  M/F  (the  highest  dose  tested). 

iv.  Pre-  and  post-natal  sensitivity.  In 
both  rats  and  rabbits,  developmental 
studies  demonstrated  that  the 
developmental  findings  occurred  at 
dose  levels  at  which  maternal  toxicity 
was  also  present,  demonstrating  no 
special  pre-natal  sensitivity  for 
developing  fetuses.  In  the  post-natal 
evaluation  to  infants  and  children,  as 
shown  in  the  results  of  the  rat 
reproduction  study,  the  NOEL  and 
LOEL  for  both  parental  systemic  toxicity 
and  pup  toxicity  occurred  at  the  same 
dose  levels,  demonstrating  no  special 
post-natal  sensitivity  for  infants  and 
children. 

V.  Conclusion.  Given  the  fact  that 
there  is  a  complete  toxicity  data  base  for 
pyriproxyfen,  and  no  special  pre-  or 
post-  natal  sensitivities  are  indicated  for 
infants  and  children,  an  additional  10- 
fold  safety  factor  is  not  warranted.  EPA 
concludes  that  there  is  reasonable 
certainty  of  safety  for  infants  and 
children  exposed  to  dietary  residues  of 
pyriproxyfen. 

2.  Acute  risk.  There  are  no  acute 
dietary  endpoints  of  concern  for 
pyriproxyfen.  No  concern  exists  for 
acute  dietary  exposure  to  pyriproxyfen 
residues. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  aggregate  exposure  to  pyriproxyfen 
from  food  will  utilize  1.84%  of  the  RfD 
for  Children  1-6  years  old,  the  most 
highly  exposed  subgroup  of  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
risk  from  drinking  water  is 
conservatively  estimated  to  utilize 
0.35%  of  the  RfD  for  infants  and 
children,  as  discussed  above.  Despite 
the  potential  for  exposure  to 
pyriproxyfen  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  pyriproxyfen 
residues. 


Federal  Register/ Vol.  63.  No.  92 /Wednesday.  Mav  13    1998 'Rules  and  Regulations 


264"! 


4.  Short-  or  intermediate-term  nsk 
There  are  no  endpoints  and  no  concern 
exists  for  short-  or  intermediate-term 
toxicity  from  pvnpro-xvfen 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  .'\nimals 

For  the  purposes  of  these  uses  under 
section  18.  the  nature  of  the  residue  in 
plants  is  adequatelv  understood,  and  the 
residue  to  be  regulated  is  parent 
pyriproxyfen  per  se  i4-phenoxyphenyl 
(RS)-2-{2-pyridyloxy)propyl  ether). 
There  are  no  detectable  residues 
expected  in  animai  commodities  as  a 
result  of  these  uses. 

B.  Analytical  Enforcement  Methodology 

Adequate  analytical  methodology  is 
available  to  enforce  the  tolerance 
expression,  in  residue  analytical  method 
RM-33P-2  using  gas  chromatography 
with  a  nitrogen-phosphorus  detector. 
This  has  been  validated  bv  EPA  and  is 
available  from  the  Registrant  of 
pyriproxyfen,  Valent  U.S.A. 
Corporation.  Dublin.  California. 

C.  .Magnitude  of  Residues 

Residues  of  pyriproxyfen  are  not 
expected  to  exceed  0.3  ppm  in/on  citrus 
fruit,  1.0  ppm  in  citnis  juice  and  dried 
citrus  pulp,  and  300  ppm  in  citrus  oil; 
0.2  ppm  in/on  pears;  and  0.1  ppm  in' 
on  tomatoes,  no  detectable  residues  are 
expected  to  occur  in  animal 
commodities,  as  a  result  of  these 
emergency  exemption  uses. 

D.  International  Residue  Limits 

There  are  no  Canadian.  Mexican,  or 
Codex  maximum  residue  limits  (MRLs) 
for  residues  ot  pyriproxyfen  la/on 
citrus,  pears,  or  tomatoes. 

E.  Rotational  Crop  Restrictions 

There  are  no  applicable  rotational 
crop  restrictions  for  these  emergency 
exemption  uses. 

VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  pvnproxyfen 
in/on  citrus  fruit  at  0.3  ppm,  citrus  juice 
and  dried  citnjs  pulp  at  1.0  ppm.  and 
citrus  oil  at  300  ppm;  0.2  ppm  in/on 
pears;  and  0.1  ppm  in/on  tomatoes 

VII.  Objections  and  Hearing  Requests 

The  new  FFDC.-\  section  40H(g) 
provides  essentially  the  same  process 
for  persons  to  "obiect"  to  a  tolerance 
regulation  issued  by  EP.^  und3r  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filrng 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 


submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law  However  until  those  modifications 
can  be  made.  EP.^  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law 

.\n\  person  ma\ .  by  July  13,  1998.  file 
written  obiections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  GPP  doc;l<;et  for  this 
rulemaking.  The  obiections  submitted 
must  Sf>ecify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  obiections  (40  CFR 
178.25).  Each  obiection  must  be 
accompanied  bv  the  fee  prescribed  by 
40  CFR  180.33{"i)  If  a  hearing  is 
requested,  the  obiections  must  include  a 
statement  of  the  lactual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summarv  of  any  e\idence  relied  upon 
bv  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  Sx-  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
ma\  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
w  ithout  prior  notice. 

VIII.  Public  Docket 

EPA  has  established  a  record  for  this 

rulemaking  under  do<::ket  control 
number  |OPP-30065li  (including  any 
comments  and  data  submitted 
electronically).  .\  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 


inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwv.,  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docketdepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paf)€r  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX    Regulalorv    Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408(d)  in  response  to  petitions 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  t)^es  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  US.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875.  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
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In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (l)(6).  such  as  the 
time-limited  tolerances  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
Information  to  the  U.S.  Senate,  the  U.S 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated  April  27.  1998. 

lames  |ones. 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

Therefore.  40  CFR  chapter  1  is 
amended  as  follows; 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.510.  in  paragraph  (b)  by 
alphabetically  adding  the  following 
commodities  to  the  table  to  read  as 
follows: 

f  180.510     Pyrtproxylen;  tolerances  for 
residue*. 


(b) 


Commodity 

Parts  per 
mtlkon 

Expira- 

tiorVrev- 

ocatKXi 

date 

Citais  truit  

0.3 
1.0 
300 

1.0 

0.2 
0.1 

7/31/99 

Crtnjs  )u»C6 

7/31/99 

Citrus  ol   

Citrus  pulp,  dned  

• 
•                             • 
• 

Pears  

Tomatoes 

7/31/99 
7/31/99 

• 
• 

7/31/99 
7/31/99 
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^NvmONMENTA^  PROTECTION 
AGENCY 

40  CFR  P.K-  180 
(OPP-300feJ'5A    '►  RL-6787-ei 
RIN  207(>-AB78 

Ni*  'luo^r.phenyl}-NMM-^^ethylethyl>-2- 
['^  !!'!"uoromefhyl)-1.3,4-thiadiazol-2- 
y  ^  »y;acetamide    Time-Limitecl 
pf'st'Cirte  Toiefance   Correction 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTtON:  Final  rule:  correction. 

summary:  EPA  is  correcting  the  time- 
limited  tolerance  levels  for  the 
combined  residues  of  the  herbicide  N- 
(4-fluorophenyl)-N-(l-methylethyl)-2- 
[|5-(trifluoromethyl)-1.3.4-lhiadiazol-2- 
ylloxylacetamide  and  its  metaboUtes 
containing  the  4-fluoro-N-methylethyl 
benzenamine  moiety  in  or  on  com, 
field,  grain;  com.  field,  forage;  com, 
field,  stover,  and  soybean  seed. 
DATES:  This  correction  is  effective  on 
April  10,  1998. 

FOR  FURTHER  INFORMATION  COKTACT:  By 
mail;  James  A.  Tompkins.  Registration 
Division  7505C,  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwry.. 
Arlington.  VA,  (703)  305-5697.  e-mail: 
tompkins.jim@epamail  epa  gov. 

SUPPt-EMEVTARY  INFORMATION:  In  the 
Fed.-    I,  Kf.MsitT  of  April  10,  1998(63 
FR  1 '  nH.:nT '  n.:-9).  EPA  issued  a 
regulation  establishing  time-limited 
pesticide  tolerances  under  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(e)  for 


residues  of /V^{4-nuorophenyl)-N-(l- 
methylethyl)-2-[l5-(trifluoromethyl)- 
1.3.4-thiadiazol-2-yl|oxy)acetamide  on 
"com.  field,  forage."  and  "com.  field, 
grain"  com.  field,  stover,  and  soybean 
seed  (40  CFR  180.527).  Inadvertently, 
the  tolerance  levels  for  com,  field,  grain 
and  com.  field,  forage  were  transposed. 
This  document  corrects  the  tolerance 
levels  by  correcting  §  180.527. 

I    Rpgulaliirv    \s.s«'ssrTu>nt  RiHjuirements 

This  final  mle  does  not  impose  any 
requirements.  It  only  implements  a 
technical  correction  to  the  Code  of 
Federal  Regulations  (CFR).  As  such,  this 
action  does  not  require  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4.  1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997).  For  the  same  reason,  it  does  not 
require  any  action  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4).  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovemmental  Partnership  (58  FR 
58093.  October  28.  1993).  or  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  Febmary  16. 
1994).  In  addition,  since  ttis  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

11   SiihmiHkMl  to  Congrf»ss  and  the 
General  Accounting  (JffiLe 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Faimess  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  mle  in  today's  Federal  Register. 
This  is  not  a  "major  mle"  as  defined  by 
5  U.S.C.  804(2)." 

I  ist  of  SuhifM  ts  in  40  (  KR  Part  IHO 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  April  29,  1998 

f'ptpr  (^aulkins. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs 

Therefore,  40  CFR  chapter  I  is 
corrected  as  follows: 

PART  180-[C0RRECTED] 

1.  The  authority  citation  for  part  18u 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  correcting  §  180.527.  to  read  as 

follows 

§180.527     N-(4-fluorophenyI}-N-(1- 
rT>ethyletriy()-2-[[5-(tr1fluorometfiy()-i,3,*- 
thiadiazol-2-yl}oxy]ac«tamki«;  tolerances 
tor  residues. 

(a)  General.  (1)  Time-limited 
tolerances  are  established  for  combined 
residues  of  the  herbicide.  N-{4- 
fluorophenyl)-'V-(l-methylethyl)-2-[|5- 
(trif]uorQmethyl)-1.3.4-thiadiazol-2- 
ylloxylacetamide  and  its  metabolites 
containing  the  4-nuoro-iV  methylethyl 
benzenamine  moiety  in  or  on  the 
following  raw  agricultural  commodities: 


Commod- 
ity 


Parts  per 

miliior 


Expiratiori/Rev- 

ocation  Date 


Com,  field. 

lorage 

0.4 

4/30/03 

Corn,  field, 

gram 

0.05 

4/30/03 

Com.  field. 

stover  ... 

0.4 

4/30/03 

Soyt>ean 

seed 

0.1 

4/30/03 

(2)  Residues  in  these  commodities  not 
in  excess  of  the  established  tolerance 
resulting  from  the  use  described  in 
paragraph  (a)  of  this  section  remaining 
after  expiration  of  the  time-limited 
tolerance  will  not  be  considered  to  be 
actionable  if  the  herbicide  is  applied 
during  the  term  of  and  in  accordance 
vfixh  the  provisions  of  the  above 
regulation. 

(b)  Section  1 8  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300661;  FRL-5790-8] 
RIN  2070-AB78 

Bromoxynil;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
-AyenLV  (EPA). 
action:  Final  mle. 


SUMMARY:  This  regulation  establishes 
tolerances  for  bromoxynil  and  DBHA  in 
or  on  cotton  In  addition,  this  regulation 
establishes  tolerances  for  bromoxynil 
and  DBH.^  in  or  on  meat,  meat  by 
products,  and  fat  of  cattle,  hogs,  horses, 
goats,  and  sheep.  Further,  this 
regulation  establishes  tolerances  for 
bromoxynil  and  DBHA  in  milk,  eggs, 
and  poultry  meat,  meat  by-products, 
and  fat.  Rhone-Poulenc  Ag  Company 
requested  the  tolerances  for  cotton 
under  the  Federal  Food,  Dmg.  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
1 04  170), 

DATES:  This  regulation  is  effective  May 
13,  1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  13.  1998. 
/ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  |OPP-30066ll. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300661],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  IX)  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  CM  #2.  1921 
Jefferson  Davis  Hwry.,  Arlington,  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 


hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASQI  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300661].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
mle  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

TOR  FURTHER  INFOR»»AT)ON  COKTACT:  By 
mail:  Jim  it:;;L».,:.^   kt-k;.s:',-/.ion 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  703-305-5697,  e-mail: 
tompkins.jim©epamail.ep8.gov. 
Supplemen-tarv  iNfORMA'^iOK  In  the 
Federal  Register  ul  .Nuvoiuoer  26,  1997 
(62  FR  63170)  (FRL-5755-6),  EPA. 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e) 
announcing  the  filing  of  a  pesticide 
petition  (PP)  3F4233  for  tolerance  by 
Rhone-Poulenc  Ag  Company.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Rhone-Poulenc  Ag 
Company,  the  registrant.  Comments  in 
response  to  the  notice  of  filing  were 
received  from  public  interest  groups, 
individual  concerned  citizens, 
agricultural  extension  agents, 
representatives  of  State  agencies, 
individual  growers,  and  industry 
groups.  The  issues  raised  were  the  same 
issues  raised  in  response  to  the 
proposed  rule  (May  2,  1997,  62  FR 
24065)  (FRL-5617-5)  for  the 
bromoxynil  tolerance  that  expired  on 
January  1, 1998.  Many  of  the  comments 
are  addressed  in  this  document. 
Responses  to  other  significant 
comments  are  presented  in  Unit  III.  of 
the  final  mle  for  last  year's  tolerance 
(June  18,  1997,  62  FR  33019)  (FRb- 
5724-9)  or  in  a  Response  to  Comments 
document  that  has  been  included  in  the 
docket  for  that  action. 

The  petition  requested  that  40  CFR 
180.324  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
bromoxynil  plus  its  metabolite  DBHA 
(3.5-dibrorao-4-hydroxybenzoic  acid) 
resulting  from  the  application  ol 
octanoic  and  heptanoic  acid  esters  of 
bromoxynil  to  cotton:  undelinted 
cottonseed  at  7  parts  per  million  (ppm). 
cotton  gin  byproducts  at  50  ppm.  and 
cotton  hulls  at  21  ppm.  (Active 
ingredient  codes  are  35302  for  the 
octanoic  acid  ester,  and  128920  for  the 
heptanoic  acid  ester.  CAS  Reg.  Nos.  are 
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1689-99-2  for  the  cxztanoic  acid  ester, 
and  56634-95-8  for  the  heptanoic  acid 
ester.)  The  tolerances  established  in  this 
final  rule  differ  from  these  tolerances 
proposed  by  the  re^jistrant  as  the  result 
of  the  review  of  residue  data  for 
bromoxynil  and  DBHA  in  cotton 
commodities  submitted  by  the  registrant 
after  the  petition  was  filed.  In  addition, 
the  petition  requested  that  the 
maximum  allowable  cotton  acreage  that 
can  be  treated  annually  with 
bromoxynil  be  increased  from  400.000 
acres  to  1.3  million  acres. 

In  the  Federal  Register  of  May  24. 
1995  (60  FR  27414)  (FRL^953-9),  EPA 
established  a  time-limited  tolerance 
under  section  408  of  the  FFDCA.  21 
U.S.C.  346a,  for  residues  of  the 
herbicide  bromoxynil.  (3.5-dibromo-4- 
hydroxybenzonitrile)  on  cottonseed. 
This  tolerance  expired  on  April  1.  1997. 
The  tolerance  was  established  in 
response  to  a  petition  filed  by  the 
Rhone-Poulenc  AG  Company.  P.O.  Box 
12014,  2  T.W.  Alexander  Drive. 
Research  Triangle  Park.  NC  27709. 

In  the  Federal  Register  of  May  2.  1997 
(62  FR  24065).  EPA  issued  a  proposed 
rule  for  establishment  of  tolerances  on 
cotton  commodities  and  poultry,  eggs, 
and  milk,  and  revision  of  tolerances  on 
other  livestock.  In  the  Federal  Register 
of  June  18.  1997  (62  FR  33019).  EPA 
issued  a  final  rule  for  establishment  of 
tolerances  on  cotton  commodities  and 
poultry,  eggs,  and  milk,  and  revision  of 
tolerances  on  other  livestock.  The 
tolerances  for  the  cotton  commodities 
expired  on  January  1.  1998. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  detennines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe  '  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b){2MC)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 


EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  jjesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 


cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  the  pesticide 
residues  from  treated  food  and 
contaminated  drinking  water  is 
typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
the  Food  Quality  Protection  Act  of  1996 
(FQPA),  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
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can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessmentycharacterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 


million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

II.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  bromoxynil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
tolerances  for  bromoxynil  and  DBHA  on 
undelinted  cottonseed  at  1.5  ppm; 
cotton  gin  byproducts  at  7.0  ppm;  and 
cotton  hulls  at  5.0  ppm;  in  or  on  cattle, 
hogs,  horses,  goats,  and  sheep  at  0.5 
ppm  in  meat,  3.5  ppm  in  meat  by- 
products (mbyp),  and  1.0  ppm  in  fat;  at 
0.1  ppm  in  milk;  at  0.05  ppm  in  eggs; 
at  0.05  ppm  in  poultry  meat  and  fat;  and 
at  0.3  ppm  in  poultry  mbyp.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bromoxynil  are 
discussed  in  the  proposed  rule  (May  2, 
1997,  62  FR  24065) 

B.  Toxicological  Endpoints 

The  toxicological  endpoints  for 
bromoxynil  are  discussed  in  Unit  IV. 
"Dose  Response  Assessment"  of  the 
proposed  rule  for  last  year's  tolerance 
(May  2,  1997,  62  FR  24065). 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.324)  for  the  residues  of 
bromoxynil,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances  for 
the  residues  of  bromoxynil,  resulting 
from  the  application  of  octanoic  and 
heptanoic  acid  esters  of  bromoxynil  to 
cotton,  have  been  established  in  or  on 
cattle,  hogs,  horses,  goats,  and  sheep  at 
0.5  ppm  in  meat,  3.0  ppm  in  mbyp,  and 
1.0  ppm  in  fat.  Tolerances  for  residues 


of  bromoxynil,  resulting  from  the 
application  of  octanoic  and  heptanoic 
acid  esters  of  bromoxynil  to  cotton  have 
been  established  at  0.1  ppm  in  milk;  and 
at  0.05  ppm  in  eggs;  at  0.05  ppm  in 
poultry  meat,  mbyp,  and  fat.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
bromoxynil  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an* 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  A  revised 
acute  dietary  risk  assessment  was 
conducted  for  bromoxynil.  This  revised 
acute  dietary  assessment  differs  from 
the  assessment  used  for  last  year's 
tolerance  as  follows:  (a)  The  results  of 
a  new  cotton  residue  study  were  used  to 
determine  anticipated  bromoxynil 
residues;  (b)  a  probabilistic  assessment 
submitted  by  the  registrant  was  used. 
The  acute  assessment  used  a  NOEL  of  4 
milligram/kilograms  body  weight/day 
(mg/kg  bw/day)  based  on  developmental 
effects  with  the  population  subgroup  of 
concern  being  females  >13  years  old  and 
a  NOEL  of  8  mg/kg  bw/day  based  on 
systemic  effects  for  all  populations 
except  females  >13  years  old.  The  acute 
analysis  estimates  the  distribution  of 
single-day  exposures  for  the  overall  U.S. 
population  and  certain  subgroups.  The 
MOE  is  a  measure  of  how  closely  the 
exposure  comes  to  the  NOEL  and  is 
calculated  as  a  ratio  of  the  NOEL  to  the 
exposure.  The  calculated  MOE  for  acute 
risk  of  bromoxynil  for  the  general  U.  S. 
Population  is  >58,000  and  for  females 
>13  years  old  is  >24,000.  For  the  most 
exposed  subgroups,  the  calculated  MOE 
for  acute  risk  of  bromoxynil  is  >32,000 
for  non-nursing  infants,  >36,000  for  all 
infants,  and  >35,000  for  children  1-6 
years  old.  These  figures  are  above  the 
required  MOE  of  1,000  for  females  213 
years  old  and  100  for  the  general 
population  and  all  other  population 
subgroups,  indicating  that  the  potential 
for  an  adverse  effect  from  a  single  day 
exposure  is  unlikely.  The  level  of 
concern  for  the  general  U.S.  population 
and  all  population  subgroups  except  for 
females  >13  years  is  based  on 
interspecies  extrapolation  (lOx)  and 
intraspecies  variability  (lOx).  For 
females  >13  years,  an  added  factor  of 
lOx  is  used  pursuant  to  section 
408(b)(2)(C)  (See  Unit  U.E.b.  of  this 
document). 

ii.  Chronic  exposure  and  risk.  For 
chronic  exposure  to  bromoxynil.  the 
reference  dose  (0.015  mg/kg/ day)  is 
based  upon  a  NOEL/LOEL  of  1.5  mg/kg/ 
day,  from  a  1-year  canine  study,  with 
additional  uncertainty  factors  appUed 
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for  intra-  (lOx)  and  interspecies  (lOx) 

variability 

A  DRES  chronic  exposure  analysis 
was  conducted  using  anticipated 
residue  levels  for  all  registered 
commodities  and  livestock,  and  percent 
crop  treated  information  to  estimate 
dietary  exposure  for  the  general 
population  and  several  population 
subgroups.  The  chronic  analysis  showed 
that  for  chronic  effects  other  than 
cancer,  for  all  population  subgroups, 
less  than  1%  of  the  reference  dose  was 
consumed. 

When  EPA  establishes,  modifies,  or 
leaves  in  effect  a  tolerance,  section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information.  EPA  must  require  that  data 
be  provided  five  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than 
five  years  from  the  date  of  issuance  of 
this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings:  (a) 
That  the  data  used  are  reliable  and 
provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  IS  likely  to  contain  such 
pesticide  residue;  (b)  that  the  exposure 
estimate  does  not  underestimate 
exposure  for  any  significant 
subpopulation  group;  and  (c)  if  data  are 
available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
exposure  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
percent  crop  treated  as  required  by  the 
section  408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  percent 
crop  treated 

The  .^ge^cy  used  percent  crop  treated 
(PCT)  information  as  follows.  A  routine 
chronic  dietary  exposure  analysis  for 
bromoxynil  was  based  on  10%  of  the 
cotton  crop  treated.  10%  of  all  cereal 
grain  crops  (wheat,  com.  oats,  barley, 
rye.  sorghum)  treated.  62%  of  the  onion 
crop  treated.  100%  of  the  garlic  crop 
treated,  and  71%  of  peppermint  and 
spearmint  crop  treated.  PCT  of  10%  for 
cotton  was  based  on  the  petitioner's 


request  that  the  Agency  permit  up  to  1.3 
million  acres  of  cotton  to  be  treated 
annually  with  bromoxynil,  which 
amounts  to  10%  of  the  cotton  crop 
grown  in  the  U.S.  The  registration  of 
bromoxynil  will  restrict  treatment  of 
bromoxynil  on  cotton  to  no  more  than 
1.3  million  acres  during  1998. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  (a).  EPA  finds  that  the 
PCT  information  described  above  for 
bromoxynil  used  on  cotton  is  reliable 
and  has  a  valid  basis.  The  registration  of 
bromoxynil  will  restria  treatment  of 
bromoxynil  on  cotton  to  no  more  than 
1.3  million  acres  during  1998.  Before 
the  petitioner  can  increase  the  treatment 
of  greater  than  1.3  million  acres  of 
cotton  per  year,  permission  from  the 
Agency  must  be  obtained.  For  crops 
other  than  cotton,  the  Agency  has 
utilized  the  latest  statistical  data  from 
RFF  (Resources  For  The  Future).  Doane, 
and  the  U.S.  Department  of  Agriculture 
(USDA),  the  best  available  sources  for 
such  information.  As  to  (b)  and  (c), 
regional  consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA"s  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys.  EPA  does  not 
have  available  information  on  the 
consumption  of  food  bearing 
bromoxynil  in  a  particular  area. 

The  cancer  risk  from  all  food  sources 
is  1.5  in  a  million  if  10%  of  the  cotton 
is  treated.  These  risk  estimates  are  based 
on  anticipated  residues  and  percent 
crop  treated  information. 

2.  From  drinking  water.  Based  on  the 
chemical  characteristics  and  monitoring 
data,  bromoxynil  residues  are  not 
expected  to  be  found  in  ground  water. 
For  the  action  last  year  (June  18.  1997. 
62  FR  33019),  an  analysis  of  surface 
water  based  on  cotton  use  was 
conducted  using  the  PRZM-EXAMS 
computer  model  (Pesticide  Root  Zone 
Model  Version  2.3  plus  Exposure 
Analysis  Modeling  System  Version 
2.94).  The  maximum  or  peak  estimated 
concentration  for  bromoxynil  was  12.3 
parts  per  billion  (ppb)  and  the 
maximum  estimated  long-term  mean 
was  0.24  ppb  (based  on  modeling  using 


36  years  of  weather  data).  These  values 
represent  what  might  be  expected  in  a 
small  water  body  near  a  cotton  field 
highly  prone  to  runoff.  The  maximum 
peak  estimated  concentration  for 
bromoxynil  from  the  model  correlates 
with  the  highest  value  detected  in  the 
U.S.  Geological  Survey  (USGS) 
monitoring  data.  12.2  ppb,  which  has 
been  corrected  for  an  analytical  recovery 
rate  of  50%.  For  this  action,  the  Agency 
has  reevaluated  the  concentrations  of 
bromoxynil  in  surface  water  to  be  used 
to  assess  risk  associated  with  drinking 
water.  EPA  reviewed  USGS  national 
monitoring  data  and  determined  which 
of  these  sites  were  likely  to  have 
bromoxynil  use.  To  estimate  a 
reasonable  high  end  exposure,  EPA 
focussed  on  the  calculated  time 
weighted  armual  mean  concentrations  of 
bromoxynil  at  each  of  11  USGS 
monitoring  sites,  which  the  EPA  views    • 
as  located  in  watersheds  likely  to  have 
bromoxynil  use.  (These  values  were  not 
corrected  for  the  analytical  recovery  rate 
of  50%.)  These  time  weighted  annual 
mean  concentrations  ranged  from  0.011 
ppb  to  0.18  ppb,  with  10  out  of  the  11 
sites  with  time  weighted  annual  mean 
concentrations  below  0.05  ppb.  Six  of 
the  10  sites  had  time  weighted  annual 
mean  concentrations  at  or  below  0.014 
ppb.  The  highest  annual  time-weighted 
mean  (0.18  ppb)  was  located  in  a 
relatively  small  watershed 
(approximately  100  square  miles)  and  a 
relatively  small  water  body,  and  the 
calculated  annual  mean  value  at  this 
site  was  significantly  influenced  by  the 
presence  of  a  single  high  value  (the 
highest  value  found  in  all  of  the 
available  monitoring  data).  Based  on 
this  information.  EPA  believes  that  0.05 
ppb  is  a  reasonable  high  end  estimate 
for  purposes  of  estimating  drinking 
water  exposure  However.  EPA  is 
imposing  surface  water  monitoring 
requirements  as  a  condition  of 
registration  to  allow  use  of  more  precise 
estimates  in  the  future. 

i.  Acute  exposure  and  risk.  Acute 
drinking  water  exposure  was  calculated 
by  multiplying  the  estimated 
concentration  of  bromoxynil  in  surface 
water  (12.3  ppb)  by  the  estimated  water 
consumption  (2  liters  for  adults.  1  liter 
for  children)  and  then  dividing  by  body 
weight  (70  kg  for  males,  60  kg  for 
females,  and  10  kg  for  children).  Acute 
drinking  water  exposure  is  calculated  to 
be  3.5  x  10  ■•  mg/kg/day  for  adult  males 
and  females,  and  1.2  x  lO-*  mg/kg/day 
for  children.  The  MOE  for  drinking 
water  for  all  three  population  subgroups 
is  >10.000. 

ii.  Chronic  exposure  and  risk.  Chronic 
drinking  water  risk  was  calculated  in 
the  same  way  as  acute  risk,  except  that 
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the  estimated  mean  concentrations  of 
0.24  ppb.  0.05  ppb.  and  0.01  ppb  were 
used.  At  0.24  ppb,  the  highest  of  these 
concentrations,  chronic  drinking  water 
exposure  is  calculated  to  be  2  x  10-'  mg/ 
kg/day  for  children,  7x10''  mg/kg/day 
for  males,  and  8  x  10^  mg/kg/day  for 
females.  .Ml  of  these  exposures  are  <1% 
oftheRfD  of  0.015  mg/kg/day  The 
cancer  risk  (calculated  based  on  a  70- 
year  lifetime)  is  calculated  to  be  8  x  10-' 
at  a  chronic  water  exposure 
concentration  of  0.24  ppb,  2  x  10-^  at  a 
concentration  of  0.05  ppb.  and  3  x  10* 
at  a  concentration  of  0.01  ppb.  The 
Agency  has  determined  that  a 
concentration  of  0  05  ppb  for 
bromoxynil  is  a  reasonable  high  end  of 
exposure  for  bromoxynil  in  surface 
water;  therefore,  the  cancer  risk  from 
exposure  to  bromoxynil  in  drinking 
water  is  calculated  at  2  x  10  ". 

EPA  believes  the  estimates  of 
bromoxvTiil  exposure  in  water  derived 
from  the  PRZM-EX.AMS  model, 
particularly  the  estimates  pertaining  to 
chronic  exposure,  are  significantly 
overstated  for  several  reasons.  The 
PRZM-EXAMS  model  was  designed  to 
estimate  exposure  for  ecological  risk 
assessments  and  thus  uses  a  scenario  of 
a  body  of  water  approximating  the  size 
of  a  1  hectare  (2.5  acres)  pond.  This 
tends  to  overstate  chronic  drinking 
water  exposure  levels  for  the  following 
reasons.  First,  surface  water  source 
drinking  water  generally  comes  from 
bodies  of  water  that  are  substantially 
larger  than  a  1  hectare  (2.5  acres)  pond. 
Second,  the  modeled  scenario  also 
assumes  that  essentially  the  whole  basin 
receives  an  application  of  the  pesticide. 
Yet,  in  virtually  all  cases,  basins  large 
enough  to  support  a  drinking  water 
facility  will  contain  a  substantial 
fraction  of  the  area  which  does  not 
receive  the  pesticide.  Third,  there  is 
often  at  least  some  flow  (in  a  river)  or 
turn  over  (in  a  reservoir  or  lake)  of  the 
water  so  the  persistence  of  the  pesticide 
near  the  drinking  water  facility  is 
usually  overestimated  Fourth,  even 
assuming  a  reservoir  is  directly  adjacent 
to  an  agricultural  field,  the  agricultural 
field  may  not  be  used  to  grow  a  crop  on 
which  the  pesticide  in  question  is 
registered  for  use.  Fifth,  the  PRZM- 
EXAMS  modeled  scenario  does  not  take 
into  account  reductions  in  residue- 
loading  due  to  applications  of  less  than 
the  maximum  application  rate  or  no 
treatment  of  the  crop  at  all  (percent  crop 
treated  data). 

3.  From  non-dietary  exposure. 
Bromoxynil  is  currently  not  registered 
for  use  on  any  residential  non-food 
sites. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 


Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tole.'-ance,  the 
Agency  consider  'available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  .Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EP.A  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  .Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved  These  pesticides 
include  pesticides  that  a.'-e 
toxicologicaily  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  othar 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed) 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bromoxvnil  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 


common  mechanism  of  toxicity, 
bromoxynil  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  bromoxynil  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  MOE  for  all  dietary 
sources  (food  plus  water)  is  >16.000  for 
the  entire  U.S.  population,  >1 1,000  for 
females  >13  years  old,  and  >5.000  for 
children  1-6  years  old.  These  MOEs  are 
greater  than  the  levels  of  concern  of 
1,000  for  females  >13  years  and  100  for 
all  other  population  groups. 
Accordingly,  EPA  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  the  general  population  and 
major  identifiable  population  subgroups 
from  aggregate  acute  exposure  to 
bromoxynil. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  above.  EPA  has 
concluded  that  aggregate  exposure  to 
bromoxynil  from  food  and  drinking 
water  will  utilize  <1%  of  the  RfD  for  the 
U.S.  population.  EPA  has  also 
concluded  that  aggregate  exposure  to 
bromoxynil  will  utilize  <1%  of  the  RfD 
for  the  most  highly  exposed 
subpopulation,  children  1-6  years  old 
(discussed  below).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Accordingly.  EPA  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  the  general  population  and 
major  identifiable  population  subgroups 
from  aggregate  chronic  exposure  to 
bromoxynil. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

The  aggregate  cancer  risk  for  the  U.S. 
population  calculated  for  use  of 
bromoxynil  is  1.7  x  10-*.  EPA  beUeves 
that  a  risk  estimate  of  this  level 
generally  represents  a  neghgible  risk,  as 
EPA  has  traditionally  applied  that 
concept.  EPA  has  commonly  referred  to 
a  negligible  risk  as  one  that  is  at  or 
below  1  in  1  million  (1  x  10-*). 
Quantitative  cancer  risk  assessment  is 
not  a  precise  science.  There  are  a 
significant  number  of  uncertainties  in 
both  the  toxicology  used  to  derive  the 
cancer  potency  of  a  substance  and  in  the 
data  used  to  measure  and  calculate 
exposure.  Thus,  EPA  generally  does  not 
attach  great  significance  to  numerical 
estimates  that  differ  by  approximately  a 
factor  of  2.  Therefore,  EPA  considers  the 
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carcinoj^enic  risk  from  bromoxynil  to  be 
neglif?ible  within  the  meaning  of  that 
standard  as  it  has  been  traditionally 
applied  by  EPA  Accordingly.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  population  and  major 
identifiable  population  subgroups  from 
aggregate  exposure  to  bromoxynil. 
Specific  risks  to  infants  and  children 
other  than  cancer  are  discussed  below. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
bromoxynil.  EPA  considered  all 
available  developmental  and 
reproductive  toxicity  data.  A  total  of  12 
developmental  and  3  reproductive 
toxicity  studies  were  available  for 
review.  These  include  oral  prenatal 
developmental  toxicity  studies  (four  in 
rats,  two  in  rabbits,  and  one  in  mice 
with  the  phenol,  one  in  rats  with  the 
octanoate),  dermal  prenatal 
developmental  toxicity  studies  (one 
each  in  rats  and  rabbits  with  both  th" 
phenol  and  the  octanoate).  and  dietary 
two-generation  reproduction  .studies  in 
rats  (two  with  the  phenol;  one  with  the 
octanoate).  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  maternal  pesticide 
exposure  gestation.  Reproduction 
studies  provide  information  relating  to 
effects  from  exposure  to  the  pesticide  on 
the  reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability))  and  not 
the  additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 


ii.  Analysis.  Developmental  toxicity 
was  observed,  following  in  utero 
exposure  to  bromoxynil.  in  multiple 
studies,  by  two  routes  of  exposure,  and 
in  three  species.  The  induction  of 
supernumerary  ribs  was  shown  to  be  the 
most  sensitive  indicator  of 
developmental  toxicity  in  fetal  rats, 
mice,  and  (in  certain  studies)  rabbits.  In 
EPA's  1997  tolerance  action  concerning 
bromoxynil  (62  FR  33019,  June  18.  1997 
).  EPA  concluded  that  the  children's 
safety  factor  was  not  necessary  to 
protect  the  safety  of  infants  and 
children.  That  decision  rested  on  the 
view  that,  given  the  large  number  of 
studies  available  on  bromoxynil.  EPA 
had  a  high  degree  of  certainty  regarding 
the  level  at  which  effects  would  occur 
in  experimental  animals.  Since  that 
action.  EPA  revisited  the  children's 
safety  factor  decision  and  concluded 
that  the  safety  factor  should  be  retained. 
This  revised  decision  is  based  on  EPA's 
conclusion  that  the  standard  100-fold 
safety  factor  may  not  be  adequate  to 
protect  the  safety  of  infants  and  children 
given  the  clear  showing  of  increased 
susceptibility  of  fetuses,  the  steep  dose 
response  curve,  and  the  demonstrated 
severe  developmental  effects  at  doses 
above  the  LOEL.  Nevertheless,  EPA's 
decision  at  this  time  remains  tentative 
due  to  the  fact  that  EPA  has  only 
recently  sought  external  science  review 
of  its  approach  to  the  children's  safety 
factor  and  also  instituted  an  internal 
reexamination  process.  Given  the 
toxicological  factors  noted  above.  EPA  is 
unwilling  to  make  safety  determinations 
regarding  this  pesticide  without  using 
the  additional  tenfold  safety  factor. 

EPA  believes  that  the  population  of 
concern  for  which  the  safety  factor 
should  be  retained  is  the  developing 
fetus  and  the  endpoint  of  concern  is 
supernumerary  ribs.  This  endpoint,  a 
developmental  anomaly,  results  from  in 
utero  exposure.  Although  some  systems 
in  infants  and  children  continue 
developing,  it  is  unlikely  that 
supernumerary  ribs,  even  though 
observed  across  multiple  species,  would 
result  from  postnatal  exposure.  Since 
the  acute  dietary  endpoint  for  females 
>13  years  old  is  based  on  developmental 
effects,  it  was  determined  that  the  10- 
fold  safety  factor  should  be  applied  to 
the  acute  risk  assessment  for  females 
>13  years  old  (the  population  subgroup 
that  is  relevant  to  in  utero  exposure),  but 
is  not  needed  for  children  and  infants. 
A  10-fold  factor  safety  factor  applied  to 
females  >13  years  old  will  provide 
additional  protection  for  infants  and 
children  and  ensure  a  reasonable 
certainty  of  no  harm  to  this  sensitive 
subpopulation. 


2.  Acute  risk.  The  MOE  of  >5.000  for 
children  1-6  years  old,  the  most  highly 
exposed  subpopulation,  is  greater  than 
the  level  of  concern  of  100.  For  females 
>13  years  old.  the  population  subgroup 
that  is  most  relevant  to  the  development 
of  in  utero  exposure,  the  MOE  of  1 1 .000 
is  greater  than  the  level  of  concern  of 
1000.  Therefore  acute  risk  for  children 
does  not  trigger  any  concerns. 

3.  Chronic  risk  Using  the  exposure 
assumptions  described  above.  EPA  has 
concluded  that  aggregate  exposure  to 
bromoxynil  from  food  will  utilize  <1% 
of  the  RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietar>'  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Therefore,  the  Agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  to  infants  and 
children  as  a  result  of  chronic  dietary 
exposure  to  bromoxynil. 

III.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  (metabolism)  of 
bromoxynil  residues  in  plants  and 
livestock  is  adequately  understood  for 
the  purposes  of  these  tolerances.  In  all 
the  plant  and  animal  (poultry  and 
ruminants)  metabolism  studies 
submitted,  the  residues  of  concern  were 
parent  bromoxynil  and  the  metabolite 
DBHA.  The  tolerances  for  cotton 
commodities  and  livestock  are 
expressed  in  terms  of  bromoxynil  and 
DBHA. 

Pending  receipt  of  additional 
metabolism  data  for  DBHA  in  livestock, 
the  Agency  has  assumed  that  DBHA  is 
of  equal  toxicity  to  the  parent  and 
translates  proportionately  to  the  parent 
for  livestock  commodities.  The  Agency 
believes  these  assumptions  are 
adequately  protective  for  purposes  of 
these  tolerances. 

B.  Analytical  Enforcement  Methodology 

Adequate  analytical  methodology  is 
available  for  data  collection  and 
tolerance  enforcement  for  bromoxynil 
per  se  in  plants.  Method  I  in  PAM.  Vol. 
II,  is  a  GLC7MQ3  that  has  undergone  a 
successful  EPA  method  validation  on 
wheat  grain.  This  method  involves 
alkaline  hydrolysis  in  methanolic  KOH 
to  convert  residues  to  bromoxynil, 
cleanup  by  liquid-liquid  partitioning, 
methylation  using  diazomethane, 
further  cleanup  on  a  Florisil  column, 
and  determination  by  GLC/MCD. 
Method  la  is  the  same  method,  but  uses 
GC/ECD  for  determination  of 
methylated  bromoxynil. 
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The  analytical  method  "Bromoxynil: 
Method  of  Analysis  for  Bromoxynil  and 
its  Metabolite.  3.5-Dibromo-4- 
hydroxybenzoic  Acid  in  Cottonseed, 
Gin  Trash,  and  Seed  Processed 
Fractions  using  GC-MSD."  (Method 
RES9603)  has  been  the  subject  of  an 
Independent  Laboratory  Validation 
(ILV)  and  an  Agency  Petition  Method 
Validation  (PMV).  The  method 
validation  data  are  being  reviewed  by 
the  Agency:  approval  of  the  method  for 
enforcement  purposes  is  anticipated. 

Method  A  is  a  GC/MCD  or  ECD 
method  for  the  analysis  of  bromoxynil 
per  se  in  livestock  tissues  and  is 
essentially  the  same  a.s  Method  I. 
Method  B  is  a  GC/ECD  method  that  is 
also  similar  to  Method  I.  with 
modifications  to  the  cleanup 
procedures.  A  method  for  DBHA  in 
animal  commodities  has  been 
developed  and  is  currently  in  the 
process  of  review  and  validation  by  the 
Agency. 

C.  Magnitude  of  Residues 

In  the  petition  for  these  tolerances, 
the  registrant  requested  that  40  CFR 
180.324  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
bromoxynil  and  its  metabolite  DBHA  on 
cotton  at  7  ppm  for  undeiinted 
cottonseed,  50  ppm  for  cotton  gin 
byproducts,  and  21  ppm  for  cotton 
hulls.  These  proposed  tolerances  are  the 
same  as  those  issued  in  the  June  18, 
1997  fmal  rule  (62  FR  33019). 
Immediately  prior  to  establishing  these 
tolerances,  the  registrant  reduced  the 
maximum  label  rate  as  a  result  of 
Agency  risk  concerns.  The  tolerances 
were  determined  by  extrapolating  from 
residue  studies  conducted  at  the  former 
maximum  label  rate  (4.5  lb  ai/A). 
Following  the  submission  of  the 
tolerance  petition,  the  registrant 
submitted  residue  data  for  bromoxynil 
and  DBHA  in  cotton  commodities  at  the 
revised  maximum  application  rate  of  3 
applications  at  0.5  lb  ai/A  each  for  a 
total  of  1.5  lb  ai/A.  These  data  show  that 
bromoxynil  and  DBHA  residues  in 
cotton  commodities  are  lower  than  the 
values  determined  for  the  June  18.  1997 
final  rule.  Based  on  the  new  residue 
data,  tolerances  for  bromoxynil  and 
DBHA  in  cotton  commodities  are  being 
changed  to  7.0  ppm  in  cotton  gin  ^ 

byproducts.  5.0  ppm  in  cotton  hulls, 
and  1.5  ppm  in  undeiinted  cottonseed. 

In  the  June  18.  1997  final  rule, 
tolerances  for  livestock  commodities 
(including  milk  and  eggs)  were 
expressed  as  bromoxynil  per  se  only; 
the  Agency  concluded  that 
measurement  of  bromoxynil  per  se  in 
livestock  commodities  could  serve  as  a 
marker  to  indicate  the  amount  of  DBHA 


present  in  livestock.  After  further 
consideration,  the  Agency  has 
determined  that  measurement  of 
bromoxynil  per  se  in  livestock  is  not 
adequate  to  determine  the  amount  of 
DBHA  present.  Therefore,  in  this  action, 
tolerances  are  expressed  as  bromoxynil 
and  DBHA  instead  of  only  as 
bromoxynil  per  se  in  livestock. 

Tolerances  for  ruminant  commodities 
(meat,  fat,  and  meat  by  products)  were 
recalculated  since  issuing  the  June  18, 
1997  final  rule  due  to  new  information. 
First,  new  residue  data  for  bromoxynil 
and  DBHA  in  cotton  commodities  were 
used  to  determine  expected  maximum 
theoretical  dietar\'  exposure  to 
bromoxynil  and  DBHA  via  ingestion  of 
cotton  commodities.  Second,  maximum 
theoretical  residues  in  livestock 
commodities  were  recalculated  based  on 
a  revision  in  the  dosing  levels  used  in 
livestock  feeding  studies.  Doses  were 
previously  calculated  in  terms  of 
bromoxynil  octanoate;  however,  since 
tolerances  in  RACs  (raw  agricultural 
commodities)  are  for  bromoxynil  per  se, 
doses  were  recalculated  as  such. 
Finally,  changes  were  made  to  the 
relative  contributions  of  feed  items  in 
the  diet  as  a  result  of  grazing  restrictions 
for  grass,  and  information  provided  by 
the  registrant  on  the  amount  of  cotton 
gin  trash  in  beef  and  dairy  cattle  diets. 
These  changes  did  not  affect  tolerances 
for  residues  in  milk,  eggs,  or  meat  and 
fat  of  ruminants  and  poultr\';  however, 
the  tolerances  for  residues  in  meat  by- 
products increased  to  3.5  ppm  for 
ruminants  and  to  0.3  ppm  for  poultry. 

D.  International  Residue  Limits 

There  are  no  established  or  proposed 
Codex  MRLs  for  bromoxynil  residues. 

E.  Rotational  Crop  Restrictions 

Required  additional  limited  field 
rotational  crop  studies  have  not  been 
submitted  to  the  Agency;  acceptable 
studies  previously  submitted  in  support 
of  reregistration  reflect  a  maximum 
seasonal  and  single  application  rate  of 
0.5  lb  ai/A,  but  the  use  on  cotton 
constitutes  a  maximum  seasonal 
application  rate  of  1.5  lb  ai/A.  Pending 
receipt  of  these  studies  registered  labels 
must  restrict  rotation  of  cotton  fields 
treated  at  a  rate  of  greater  than  0.5  lb  ai/ 
A/ season  to  cotton. 

rV.  Conclusion 

Therefore,  tolerances  are  established 
for  bromoxynil  and  DBHA  in  undeiinted 
cottoriseed  at  1.5  ppm,  cotton  gin 
byproducts  at  7.0  ppm,  and  cotton  hulls 
at  5.0  ppm.  In  addition,  this  document 
establishes  tolerances  for  the  residues  of 
bromoxjTiil  and  DBHA,  resulting  from 
the  application  of  octanoic  and 


heptanoic  acid  esters  of  bromoxynil  to 
cotton,  in  or  on  cattle,  hogs,  horses, 
goats,  and  sheep  to  0.5  ppm  in  meat.  3.5 
ppm  in  mbyp,  and  1.0  ppm  in  fat. 
Further,  this  document  establishes 
tolerances  for  residues  of  bromoxynil 
and  DBHA,  resulting  from  the 
application  of  octanoic  and  heptanoic 
acid  esters  of  bromoxynil  to  cotton,  at 
0.1  ppm  in  milk;  at  0.05  ppm  in  eggs: 
at  0.05  ppm  in  jwultry  meat  and  fat;  and 
at  0.3  ppm  in  poultry  mbyp. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408lg) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (l)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  July  13.  1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
Issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
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Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  |OPP-30066l|  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  »2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA. 

Electronic  comments  may  be  sent 

directly  to  EPA  at: 
upp-ducket^pamail  epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VI!   Regulatory  AMCSsment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  se<:tion  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4.  1993).  This  final  rule  does 


not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28.  1993).  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  1985.  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d).  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

VIII.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register 
This  is  not  a  "major  rule"  as  defined  by 
5  use  804(2) 

List  of  SubjecU  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  May  6.  1998. 


Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  -  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

^uthority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.324.  paragraph  (a)  is 

revised  to  read  as  follows: 

§  '80  324     Bromoxynil.  tolerances  for 
residues 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
bromoxynil  (3.5-dibromo-4- 
hydroxybenzonitrile)  resulting  from 
application  of  its  octanoic  and/ or 
heptanoic  acid  ester  in  or  on  the 
following  commodities: 


Commodity 

AMalla,  seeding  

Barley,  grain  

Barley,  straw  

Com,  (odder  (dry)  

Com,  (odder  (green)  

Com.  (odder,  (leld  (dry)  .... 
Com.  (odder,  field  (green) 

Com,  grain  

Com.  gram,  field  

Flaxseed 

Flax  straw „ 

Garlic  

Grass,  canary,  annual, 

seed 
Grass,  canary,  annual, 

straw. 

Mint  hay  

Oats,  forage,  green 

Oats,  grain  

Oats,  straw  

Onions  (dry  txjib)  

Rye,  forage,  green 

Rye,  gram 

Rye,  straw 

Sorghum,  fodder  

Sorghum,  forage  

Sorghum,  grain  

Wheat,  forage,  green  

Wheat,  gram „ 

Wheat,  straw , 


Parts  per  million 


ppm 
PPm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 

ppm 

ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 
ppm 


(2)  Tolerances  are  established  for 
residues  of  the  herbicide  bromoxynil 
(3,5-dibromo-4-hydroxybenzonitrile) 
and  its  metabolite  3.5-dibromo-4- 
hydroxybenzoic  acid  (DBHA)  resulting 
friam  application  of  its  octanoic  and/or 
heptanoic  acid  ester  in  or  on  the 
following  commodities: 
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Commodity 

Cattle,  fat 

Cattle,  mbyp 

CatUe.  meat 

Cotton  gin  byproducts  .. 

Cotton,  hulls  

Conon.  undelinted  seed 
Eggs 

Goats  fat   

Goats.  mDyp 

Goats  "leat  

Hogs,  la;     

Hogs,  nbyp  

Hogs,  neat 

Horses,  fat 

Horses,  mbyp 

Horses,  meat 

Milk    

Poultry,  (at  

Poultry,  mbyp 

Pouttry,  meat 

Sheep,  fat 

Sheep,  mbyp 

Sheep,  meat 


Parts  per  million 


1  ppm 
3.5  Dpn 
0.5  ppm 
7.0  ppm 
5.0  ppm 
1.5  ppm 
0.05  ppm 
1  ppm 
3.5  ppm 
0.5  ppm 
1  ppr- 
3.5  ppm 
0.5  ppm 
1  ppm 
3.5  ppm 
0.5  ppm 
0.1  ppm 
0.05  ppm 

0.3  ppm 
0.05  ppf^ 
1  ppm 
3.5  ppm 
0.5  ppm 


(FR  Doc.  98-12639  Filed  5-6-98;  9:42  am) 
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ENVIRONMENTAL  PROTECTJON 
AGENCY 

40  CFR  Part  180 
[OPP-300660;  FRL-6790-6] 
RIN  2070-AB78 

Diflubenzuron;  Temporary  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 

.^Kl•nl  >  lEPAj. 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
temporary  tolerance  for  residues  of  the 
insecticide  dif!ub*>nzuron  (N-114- 
chlorophenyUaminol-carbonyl  1-2,6- 
difluorobenzamidej  and  .metabolites 
convertible  to  p-chloroaniline  expressed 
as  diflubenzuron  on  rice  gram  at  0 Dl 
ppm.  Uniroyal  Chemical  Company   \n< 
submitted  a  petition  to  EP.-\  under  the 
Federal  Food,  Drug,  and  Cosmetic  .-^ct 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996 
requesting  this  temporary  tolerance  in 
association  with  an  Experimental  Use 
Permit  (EUP)  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA). 

DATES  This  regulation  is  effective  Ma\ 
13.  1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  13,  1998 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 


docket  control  number,  IOPP-300660J. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  .Accounting  Operations 
Branch.  GPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  P.\  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  [OPP- 
300660),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hv\-y  .  .■\rlineton,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  VNith  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail  epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  spvecial  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  iOPP- 
3006601.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-maii  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depositorv  Libraries 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Paul  Schroeder.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
.Agency,  401  M  St.,  SW,.  Washington. 
DC  20460  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  «2   1921  Jefferson  Davis  Hwy., 
.Arlington.  VA,  (7031  30.5-6602.  e-mail: 
schroeder,  paulis^epainail, epa.gov. 

SUPPLEMENTARY  INFORMATION    In  the 
Federal  Register  o!  Februarv  25.  1998 
(63  FR  9528)  (FRL-5 775-3).'  EPA  issued 
a  notice  pursuant  to  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFEXIAj.  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  (PP 
6G4771)  from  Uniroyal  Chemical 
Company.  Inc..  Bethany,  CT  proposing 
to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  insect  growth  regulator, 
difiubenzuron  and  metabolites 


convertible  to  p-chloroaniline, 
expressed  as  diflubenzxiron  in  or  on  rice 
at  0.02  parts  per  million  (ppm)  and  rice 
straw  at  0.8  ppm.  The  notice  included 
a  summary  of  the  petition  prepared  by 
Uniroyal  Chemical  Company,  Inc.,  the 
registrant.  In  the  Federal  Register  of 
March  9,  1998  (63  FR  11445)  (FRL- 
5777-8),  a  clarification  of  the  notice  of 
filing  was  published  explaining  that 
Uniroyal  had  submitted  two  petitions, 
6G4771,  for  the  establishment  of  a 
temporary  tolerance  in  or  on  rice  at  0.01 
ppm  in  association  with  a  3.000  acre 
EUP.  and  8F4925,  to  amend  40  CFR 
180.377  to  include  a  tolerance  for 
residues  of  the  insect  growth  regulator, 
diflubenzuron  and  metabofites 
convertible  to  p-chloroaniline, 
expressed  as  diflubenziu-on  in  or  on  rice 
at  0.02  parts  per  million  (ppm)  and  rice 
straw  at  0.8  ppm.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing  or  the  clarification. 

I.  Risk  Asses-sm p n !  a  no  "^'idlutory 
Findings 

EPA  establishes  maximum  legal  levels 
(tolerances)  for  pesticide  residues  on 
food  under  section  408  of  FFDCA.  EPA 
performs  a  number  of  analyses  to 
determine  the  risk  from  aggregate 
exposure  to  p)esticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961.  November  26.  1997)  (FRL- 
5754-71. 

II    .Aggregate  Risk  .Assessmeiii  diui 
Determination  of  Safet\ 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  residues  of  the  insecticide 
diflubenzuron  (N-((4- 
chlorophenyl)amino)-carbonyll-2.6- 
difluorobenzamide)  and  metabolites 
convertible  to  p-chloroaniline  expressed 
as  diflubenzuron  on  rice  grain  at  0.01, 
and  to  make  a  determination  on 
aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  the  insecticide 
diflubenzuron  (N-[[4- 
chlorophenyl)aminoj-carbonyl]-2,6- 
difluorobenzamide)  and  metaboUtes 
convertible  to  p-chloroaniline  expressed 
as  difiubenzuron  on  rice  grain  at  0.01. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 


i!t;  }H. 
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/*.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  diflubenzuron 
(N-(|4-chlorophenyl)aminoj-carbonyl|- 
2,6-difluorobenzamide)  and  metabolites 
convertible  to  p-chloroaniline  expressed 
as  diflubenzuron  have  been  fully 
described  in  the  Reregistration 
Eligibility  Decision  (RED)  document 
(EPA  738-R-97-008.  August  1997).  a 
copy  of  which  is  in  the  public  docket. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  A  risk  assessment 
for  acute  dietary  exposure  (1  day)  is  not 
necessary.  One  day  single  dose  oral 
studies  in  rats  and  mice  indicated  only 
marginal  effects  on  methemoglobin 
levels  at  a  dose  level  of  10,000 
milligrams/kilograms  (mg/kg)  of 
diflubenzuron  (25%  wettable  powder 
formulation).  Sulfhemoglobin  levels  and 
Heinz  bodies  were  not  affected. 

2.  Short-  and  intermediate-term 
toxicity.  The  toxicology  endpoint  for 
short-term  occupational  or  residential 
exposure  (1  to  7  days)  is 
sulfhemoglobinemia  observed  in  the  14- 
day  subchronic  oral  study  in  mice  dosed 
with  technical  grade  diflubenzuron.  The 
no  observed  effect  level  (NOEL)  in  this 
study  was  40  mg/kg/day  and  the  lowest 
effect  level  (LEL)  was  200  mg/kg/day. 

The  toxicology  endpoint  for 
intermediate-term  occupational  or 
residential  exposure  (1  week  to  several 
months)  is  methemoglobinemia 
observed  in  the  13-week  subchronic 
feeding  study  in  dogs.  For  the  purpose 
of  risk  assessments,  the  NOEL  of  1.64 
mg/kg/day  in  this  study  should  be 
considered  to  be  2  mg/kg/day  so  as  to 
be  consistent  with  the  NOEL  of  2  mg/ 
kg/day  in  the  chronic  study  used  to 
calculate  the  RfD. 

The  LEL  in  this  study  was  6.24  mg/ 
kg/day.  There  were  no  acceptable 
dermal  absorption  studies  available. 
However,  a  dermal  absorption  rate  was 
selected  from  an  acceptable  dermal 
absorption  submitted  to  the  Agency  on 
June  25.  1996.  From  that  study,  a  dermal 
absorption  rate  of  0.50%  for  exposures 
of  1  to  10  hours  was  determined  for  use 
in  an  occupational  exposure  assessment. 

3.  Chronic  toxicity.  The  RfD  was 
determined  to  be  0.02  mg/kg/day  and  is 
based  on  the  NOEL  of  2.0  mg/kg/day  in 
the  52-week  chronic  oral  study  in  dogs. 


Increases  in  methemoglobin  and 
sulfhemoglobin  were  observed  at  the 
next  higher  dose  level  of  10.0  mg/kg/ 
day.  An  uncertainty  factor  of  100  was 
applied  to  account  for  the  interspecies 
extrapolation  and  intraspecies 
variability.  Diflubenzuron  has  been 
reviewed  by  the  FAO/WHO  joint 
committee  on  pesticide  residues  and  an 
Acceptable  Daily  Intake  (ADI)  of  0.02 
mg/kg/day  was  established  in  1985.  The 
ADI  was  based  upon  the  one-year  oral 
toxicity  study  in  dogs  with  a  NOEL  of 
2.0  mg/kg/day.  A  safety  factor  of  100 
was  applied  to  account  for  the 
interspecies  extrapolation  and 
intraspecies  variability. 

4.  Carcinogenicity.  Based  on  the 
available  evidence,  which  included 
adequate  carcinogenicity  studies  in  rats 
and  mice  and  a  battery  of  negative 
mutagenicity  studies,  diflubenzuron  per 
se  has  been  classified  as  Croup  E 
(evidence  of  non-carcinogenicity  for 
humans).  However,  p-chloroaniline 
(PCA).  a  metabolite  of  diflubenzuron. 
was  classified  as  a  Group  B2  carcinogen 
(probable  human  carcinogen).  The 
classification  for  PCA  was  based  on  the 
results  of  a  National  Toxicology 
Program  (NTP)  study  reported  in  July 
1989  in  which  p-chloroaniline 
hydrochloride  was  administered  by 
gavage  to  rats  and  mice  for  2  years.  In 
rats,  clearly  increased  incidences  of 
uncommon  sarcomas  (fibrosarcomas, 
hemangiosarcomas  and/or 
osteosarcomas)  of  the  spleen  were 
observed  in  males.  In  females,  two 
additional  sarcomas  of  the  spleen  were 
also  found.  Pheochromocytomas  of  the 
adrenal  gland  may  also  have  been 
associated  with  the  test  material  in  male 
and  female  rats.  In  mice,  increased 
incidences  of  hepatocellular  neoplasms 
in  the  liver  and  of  hemangiosarcomas  in 
the  spleen  and/or  liver  were  observed  in 
males.  In  females,  no  evidence  of 
carcinogenic  activity  was  observed.  The 
results  of  several  mutagenicity  studies 
on  PCA  were  also  included  in  the  same 
NTP  report.  PCA  was  mutagenic  in 
Salmonella  strains  TA98  and  TAlOO 
with  metabolic  activation.  Gene 
mutations  were  induced  by  PCA  in 
cultured  mouse  lymphoma  cells  with 
and  without  metabolic  activation.  In 
cultured  Chinese  hamster  ovary  (CHO) 
cells,  treatment  with  PCA  produced 
significant  increases  in  sister  chromatid 
exchanges  (SCEs)  with  and  without 
metabolic  activation.  Chromosomal 
aberrations  were  also  significantly 
increased  in  CHO  cells  in  the  presence 
of  metabolic  activation. 

For  the  purpose  of  calculating  dietary 
risk  assessments,  the  following 
procedure  was  used: 


a.  P-chlorophenylurea  (CPU)  and  p- 
chloroacetanilide  (PCAA),  additional 
metabolites  of  diflubenzuron  that  are 
closely  related  to  PCA  and  for  which 
there  are  no  adequate  carcinogenicity 
data  available,  should  be  considered  to 
be  potentially  carcinogenic  and  to  have 
the  same  carcinogenic  potency  (Ql  *)  as 
PCA 

b.  The  sum  of  PCA,  CPU  and  PCAA 
residues  in  ingested  food  should  be 
used  to  estimate  the  dietary  exposure  of 
humans  to  the  carcinogenic  metabohtes 
of  diflubenzuron. 

c.  In  addition  to  ingested  residues  of 
these  three  metabolites,  amounts  of 
PCA,  CPU.  and/or  PCAA  formed  in  vivo 
following  ingestion  of  diflubenzuron 
should  also  be  included  when 
estimating  the  total  exposure  of  humans 
to  the  carcinogenic  metabolites  of 
diflubenzuron.  The  in  vivo  conversion 
of  ingested  diflubenzuron  to  PCA  and/ 
or  CPU  was  estimated  to  be  2.0%,  based 
on  data  in  the  rat  metabolism  study. 

The  Ql*  (estimated  unit  risk)  for  PCA, 
based  upon  spleen  sarcoma  rates  in 
male  rats,  was  calculated  to  be  6.38  x 
10^  (mg/kg/day)-'  in  human 
equivalents. 

Where  no  PCA.  CPU,  and/or  PCAA 
are  present,  the  toxicological  endpoint 
for  diflubenzuron  per  se  should  be  used 
for  risk  assessments. 

Regarding  potential  carcinogenic  risks 
to  humans  resulting  from  dermal  and/or 
inhalation  exposures  to  PCA,  CPU,  and/ 
or  PCAA  occurring  during  occupational 
or  residential  exposures  to 
diflubenzuron,  it  has  been  determined 
that  these  risks  are  likely  to  be 
negligible  since  exposure  to  these 
metabolites  is  not  anticipated.  Only  in 
the  event  that  direct  exposure  to  one  or 
more  of  these  metabolites  of 
diflubenzuron  is  demonstrated  would  it 
be  necessary  to  perform  such  risk 
assessments. 

It  has  been  determined  that  PCAA 
does  not  occur  in  animal  or  plant  tissues 
in  significant  amounts. 

5.  Special  sensitivity  to  infants  and 
children.  In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  diflubenzuron, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproductive  toxicity  study  in  the  rat. 
Developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  fetus  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproductive  toxicity  studies 
provide  information  relating  to  pre-  and 
post-natal  effects  from  exposure  to  the 
pesticide,  information  on  the 
reproductive  capability  of  mating 
animals,  and  data  on  systemic  toxicitv 
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FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  10-fold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  the  no  observed 
effect  level  in  the  animal  study 
appropriate  to  the  particular  risk 
assessment.  This  100-fold  uncertainty 
(safety)  factor/margin  of  exposure 
(safety)  is  designed  to  account  for  inter- 
species extrapolation  and  intra-species 
variabiUty.  EPA  believes  that  reliable 
data  support  using  the  100-fold  margin/ 
factor,  rather  than  the  1,000-fold 
margin/factor,  when  EPA  has  a 
complete  data  base  under  existing 
guidelines,  and  when  the  severity  of  the 
effect  in  infants  or  children,  the  potency 
or  unusual  toxic  properties  of  a 
compound,  or  the  quality  of  the 
exposure  data  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
margin/factor. 

•a.  Developmental  toxicity  studies — i. 
Rats.  In  the  developmental  study  in  rats, 
the  maternal  (systemic)  NOEL  was 
1,000.0  mg/kg/day  [HDT).  The 
developmental  (fetal)  NOEL  was  1,000.0 
m^kg/day,  IHDT], 

li.  Rabbits.  In  the  developmental 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOEL  was  1.000.0  mg/kg/ 
day,  [HDT],  The  developmental  (pup) 
NOEL  was  1,000.0  mg/kg/day,  (HDT). 

b.  Reproductive  toxicity  studies.  In  the 
2-generation  reproductive  toxicity  study 
in  rats,  the  maternal  (systemic)  NOEL 
was  <36  males/<42  females  mg/kg/day, 
ILDTl  based  on  hematological  effects  at 
all  dose  levels  tested.  The  reproductive 
(pup)  NOEL  was  427,0  mg/kg/day, 
based  on  decreases  in  the  F-1  pup 
weight  at  the  LEL  of  2,454.0  mg/kg/day 
[HDT]. 

c.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for 
diflubenzuron  is  complete  with  respect 
to  current  data  requirements.  There  is 
an  ongoing  review  of  these  data  with 
respect  to  the  requirements  of  the  Food 
Quality  Protection  Act,  However,  a 
preliminary  decision,  for  purposes  of 
this  temporary  tolerance,  is  that  there  is 
no  extra  sensitivity  for  pre-  or  post-natal 
effects  and  that  there  are  reliable  data  to 


support  use  of  a  100-fold  margin  of 
exposure/uncertainty  factor,  to  protect 
infants  and  children. 

C  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.377)  for  residues  of 
diflubenzuron  per  se,  in  or  on  citrus, 
artichokes,  walnuts,  mushrooms, 
cottonseed,  soybean,  and  associated 
livestock  commodities.  Existing 
tolerances  range  from  0,05  ppm  in/on 
soybeans  to  6.0  ppm  in/on  artichokes. 
Tolerances  of  0,05  ppm  have  also  been 
established  for  residues  of 
diflubenzuron  in  animal  commodities. 

For  the  dietary  risk  assessment, 
anticipated  residues  levels  for  were 
calculated  in  livestock  commodities. 
Anticipated  residue  estimates  for 
diflubenzuron  were  not  calculated  for 
raw  agricultural  commodities.  Percent 
crop  treated  data  were  utilized  where 
available. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings:  (1) 
That  the  data  used  are  reliable  and 
provide  a  valid  basis  for  showing  the 
percentage  of  food  derived  from  a  crop 
that  is  likely  to  contain  residues;  (2)  that 
the  exposure  estimate  does  not 
underestimate  the  exposure  for  any 
significant  subpopulation  and;  (3)  where 
data  on  regional  pesticide  use  and  food 
consumption  are  available,  that  the 
exposure  estimate  does  not  understate 
exposure  for  any  regional  population.  In 
addition,  the  Agency  must  provide  for 
periodic  evaluation  of  any  estimates 
used.  To  provide  for  the  periodic 
evaluation  of  these  estimates  of  percent 
crop  treated  as  required  by  section 
408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  percent 
crop  treated  (PCT), 

Dietary  exposure  estimates  were 
based  on  the  following  percent  crop 
treated  estimates:  grass/rangeland,  1%; 
cottonseed,  3%;  soybean,  1%:  cattle 
bolus,  5%,  Other  commodities  were 
assumed  to  be  100  percent  treated.  The 
Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  (1).  EPA  finds  that  the 
PCT  information  described  above  for 
diflubenzuron  is  reliable  and  has  a  valid 
basis.  The  Agency  has  utilized  statistical 
data  from  public  and  proprietary 
sources,  including  DOANE.  and 
checked  these  against  data  provided  by 
the  registrant.  These  are  the  best 
available  sources  for  such  information. 
Concerning  (2)  and  (3).  regional 
consumption  information  and 
consumption  information  for  significant 


subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency,  Other  than 
data  available  through  national  food 
consumption  surveys.  EPA  does  not 
have  available  information  on  the 
consumption  of  food  bearing 
diflubenzuron  in  a  particular  area. 

Risk  assessments  were  conducted  as 
follows: 

a.  Acute  exposure  and  risk.  A  risk 
assessment  for  acute  dietary  exposure  (1 
day)  is  not  necessary.  One  day  single 
dose  oral  studies  in  rats  and  mice 
indicated  only  marginal  effects  on 
methemoglobin  levels  at  a  dose  level  of 
10,000  mg/kg  of  diflubenz\ut)n  (25% 
wettable  powder  formulation). 
Sulfhemoglobin  levels  and  Heinz  bodies 
were  not  affected. 

b.  Chronic  exposure  and  risk.  A 
chronic  dietary  risk  assessment  is 
required  for  diflubenzuron.  The  RfD 
used  for  the  chronic  dietary  analysis  for 
diflubenzuron  is  0.02  mg/kg  bwt/day. 
The  DRES  analysis  utilized  anticipated 
residues  and  percent  crop  treated, 
where  available.  The  proposed 
diflubenzuron  tolerance  result  in  a 
dietary  exposure  that  is  equivalent  to 
the  following  percent  of  the  RfD: 


Subgroups 


U,S,  population  (48 

states) 
Hispanics 

Non-hispanic  ottters 
Nursing  Inlants  (<  1 

year  otd) 
Norvnursmg  inlants 

(<1  year  oW) 
Females  (13*-  years. 

pregnant) 
Females  (13*  years, 

nursing) 
ChiWren  (1-6  years 

old) 
Children  (7-12  years 

old) 
Females  (20+  years, 

not  pregnant,  not 

nursing) 


Diflubenzuron 


<  1% 

<  1% 

<  1% 

<  1% 

<  1% 

<  1% 

<  1% 
1% 

<  1% 
<1% 


EPA  does  not  consider  the  chronic 
dietary  risk  to  exceed  the  level  of 
concern. 
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c.  Cancer  risk  from  consumption  of 
PCA  and  related  metabolites.  The 
Agency  has  determined  that  there  are 
three  sources  of  carcinogenic 
metabolites  from  the  current  uses  of 
diflubenzuron  and  has  added  these 
three  sources  together  to  estimate  the 
total  cancer  risk  for  PCA  and  related 
metabolites. 

The  first  source  is  mushrooms.  The 
Agency  used  results  from  mushroom 
metabolism  studies  to  determine  the 
percent  of  Total  Radioactive  Residue 
(TRR)  present  as  PCA  or  the  related 
compound  CPU  in  mushrooms.  The 
percent  crop  treated  value  for 
mushrooms,  30%.  is  an  upper  bound 
estimate.  The  overall  U.S.  dietary 
exposure  is  0  0000045  mg/kg/day  for  a 
risk  estimate  of  2.9  x  10  ''. 

For  the  second  source,  animal 
commodities,  tolerance  levels  for 
diflubenzuron  in  animal  commodities 
were  used  and.  adjusting  for  percent 


crop  treated  of  feed  items,  total  levels  of 
PCA  and  related  compounds  were 
estimated.  The  overall  U.S.  dietary 
exposure  is  0.000004  mg/kg/day  for  a 
risk  estimate  of  2.7  x  10^. 

Finally,  based  on  the  results  of  a  rat 
metabolism  study,  assumption  of  a  2.0% 
conversion  of  diflubenzuron  to  PCA  in 
humans  was  assumed.  Using  the  above 
exposure  estimate  for  rice  and  currently 
registered  uses  of  diflubenzuron.  the 
calculated  exposure  is  0.00008  mg/kg/ 
day  for  a  risk  estimate  of  1.0  x  10^. 

The  total  of  these  three  estimates 
gives  a  total  cancer  risk  estimate  for 
f'CA  and  related  metabolites  from  all 
dietary  sources  of  diflubenzuron  of  6.6 
xlO' 

2.  Fmm  drinking  water.  HED  has 
calculated  drinking  water  levels  of 
concern  (DWLOCs)  for  chronic  (non- 
cancer)  exposure  to  diflubenzuron  in 
surface  and  ground  water  for  the  U.S. 
population  and  children  (1-6  yrs).  They 
are  700  and  200  ppb.  respectively.  For 


chronic  (cancer)  exposure  to  CPU  in 
surface  and  ground  water,  the  DWLOC 
is  0.21  ppb  for  the  U.S.  population.  To 
calculate  the  DWLOC  for  chronic  (non- 
cancer)  exposure  relative  to  a  chronic 
toxicity  endpoint,  the  chronic  dietary 
food  exposure  (from  DRES)  was 
subtracted  from  the  RfD  to  obtain  the 
acceptable  chronic  (non-cancer) 
exposure  to  diflubenzuron  in  drinking 
water.  To  calculate  the  DWLOC  for 
chronic  exposures  relative  to  a 
carcinogenic  toxicity  endpoint.  the 
chronic  (cancer)  dietary  food  exp>osure 
was  subtracted  from  the  ratio  of  the 
negligible  cancer  risk  to  the  Q*  to  obtain 
the  acceptable  chronic  (cancer) 
exposure  to  diflubenzuron  in  drinking 
water.  DWLOCs  were  then  calculated 
using  default  body  weights  and  drinking 
w^ter  consumption  figures. 

a.  Chronic  risk:  Chronic  RfD  =  0.002 
mg/kg/day.  Maximum  HjO  =  0.002  - 
Food  Exposure. 


Subgroop 


U.S  population 


Children  (1-6  years) 


Food  Exposure  (from  ORES  mg/kg/day) 


0000080 


000021 


Maximum  HjO  Exposure  (mg/k^day) 


0.01992 


0.01980 


U.S.  Population:  DWLOC  =  700  ppb 
Childt«n  (1-6  years):  DWLOC  -  200  ppb 


b.  Cancer  risk:  Q*  =  6.38  x  10^  (mg/ 
kg/day)  -  Maximum  H.O  =  1.6  x  10  '  - 
Food  Exposure 


Subgroup 


U.S  population 


Food  Exposure  (mg/Kg/day) 


Maximum  HjO  Exposure  (mg/kg/day) 


00000101 


00000059 


U.S.  population  DWLOC  -  0.21  ppb 

The  estimated  average  concentration 
of  diflubenzuron  in  surface  water 
sources  is  not  expected  to  exceed  0.05 
ppb.  Estimated  average  concentrations 
of  CPU  in  surface  water  sources  is  not 
expected  to  exceed  0.85  ppb.  The 
estimated  average  concentrations  of 
difiubenzuron  in  surface  water  are  less 
than  EPA's  levels  of  concern  for 
diflubenzuron  in  drinking  water  as  a 
contribution  to  chronic  (non-cancer) 
aggregate  exposure.  However,  the 
estimated  average  concentration  (0.85 
ppb)  of  CPU  in  surface  water  exceeds 
EPA's  levels  of  concern  for  CPU  in 
drinking  water  (0.21  ppb)  as  a 
contribution  to  chronic  (cancer) 
aggregate  exposure. 

EPA  believes  the  estimates  of  CPU 
exposure  in  water  derived  from  the 
PRZM-EXAMS  model,  particularly  the 
estimates  pertaining  to  chronic 


exposure,  are  significantly  overstated  for 
several  reasons.  The  PRZM-EXAMS 
model  was  designed  to  estimate 
exposure  from  ecological  risk 
assessments  and  thus  uses  a  scenario  of 
a  body  of  water  approximating  the  size 
of  a  1  hectare  (2.5  acres)  pond.  This 
tends  to  overstate  chronic  drinking 
water  exposure  levels  for  the  following 
reasons.  First,  surface  water  source 
drinking  water  generally  comes  from 
bodies  of  water  that  are  substantially 
larger  than  a  1  hectare  (2.5  acres)  pond. 
Second,  the  modeled  scenario  also 
assumes  that  essentially  the  whole  basin 
receives  an  application  of  the  pesticide. 
Yet  in  virtually  all  cases,  basins  large 
enough  to  support  a  drinking  water 
facility  will  contain  a  substantial 
fraction  of  the  area  which  does  not 
receive  pesticide.  Third,  there  is  often  at 
least  some  fiow  (in  a  river)  or  turnover 
(in  a  reservoir  or  lake)  of  the  water  so 


the  persistence  of  the  f>esticide  near  the 
drinking  water  facility  is  usually 
overestimated.  Fourth,  even  assuming  a 
reservoir  is  directly  adjacent  to  an 
agricultural  field,  the  agricultural  field 
may  not  be  used  to  grow  a  crop  on 
which  the  pesticide  in  question  is 
registered  for  use  Fifth,  the  PRZM- 
EXAMS  modeled  scenario  does  not  take 
into  account  reductions  in  residue- 
loading  due  to  applications  of  less  than 
the  maximum  appUcation  rate  or  no 
treatment  of  the  crop  at  all  (percent  crop 
treated  data).  Although  there  is  a  high 
degree  of  uncertainty  to  this  analysis, 
these  are  the  best  available  estimates  of 
concentrations  of  CPU  in  drinking 
water.  EPA  believes  that  these  numbers 
justify  asking  for  field  runoff  monitoring 
for  CPU  in  conjunction  with  the 
registered  use  on  cotton. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  concentrations 
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of  diflubenzuron  and  CPU  in  surface 
waters  and  ground  waters  to  back- 
calculated  "levels  of  concern"  for 
diflubenzuron  and  CPU  in  drinking 
water.  These  levels  of  concern  in 
drinking  water  were  determined  after 
EPA  has  considered  all  other  non- 
occupational human  exposures  for 
which  it  has  reliable  data,  including  all 
current  uses,  and  uses  considered  in 
this  action.  The  estimates  of 
diflubenzuron  and  CPU  in  surface  and 
ground  waters  are  derived  from  water 
quality  models  that  use  conservative 
assumptions  (health-protective) 
regarding  the  pesticide  transport  from 
the  point  of  application  to  surface  and 
ground  water.  Because  EPA  considers 
the  aggregate  risk  resulting  from 
multiple  exposure  pathways  associated 
with  a  pesticide's  uses,  levels  of  concern 
in  drinking  water  may  vary  as  those 
uses  change.  If  new  uses  are  added  in 
the  future,  EPA  will  reassess  the 
potential  impacts  of  diflubenzuron  and 
CPU  on  drinking  water  as  a  part  of  the 
aggregate  risk  assessment  process. 

3.  From  non-occupational  non-dietarv 
exposure.  Diflubenzuron  is  a  restricted 
use  pesticide  and  therefore  not  available 
for  use  by  homeowners.  However,  non- 
agricultural  uses  of  diflubenzuron  may 
expose  people  in  residential  locations. 
Based  on  the  low  dermal  absorption  rate 
(0.5%).  and  the  extremely  low  dermal 
and  inhalation  toxicity,  these  uses  are 
expected  to  result  in  insignificant  risk. 

4.  Cumulative  e.xposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that. 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "  other  substances  that 
have  a  common  mechanism  of  toxicity." 
An  explanation  of  the  c  urrent  Agency 
approach  to  assessment  of  pesticides 
with  a  common  mechanism  of  toxicity 
may  be  found  in  the  Final  Rule  on 
Bifenthnn  Pesticide  Tolerances  (62  FR 
62961). 

EHflubenzuron  is  structurally  similar 
to  other  substituted  benzoylurea 
insecticides  including  triflumuron  and 
flucycloxuron  EPA  does  not  have,  at 
this  time,  available  data  to  determine 
whether  diflubenzuron  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  diflubenzuron 
does  not  appear  to  produce  a  toxic 
metabohte  produced  by  other 
substances.  For  the  purposes  of  this 


tolerance  action,  therefore.  EPA  has  not 
assumed  that  diflubenzuron  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population,  Infants,  and 
Children 

1.  Acute  risk.  There  is  no  risk  from 
acute  dietiiry  exposure  (1  day)  to 
diflubenzuron  as  there  is  no  toxic 
endpoint  identified. 

2.  Chronic.  For  the  U.S.  population, 
<1%  of  the  RfD  is  occupied  by  dietary 
(food)  exposure.  The  estimated  average 
concentrations  of  diflubenzuron  in 
surface  and  ground  water  are  less  than 
OPP's  levels  of  concern  for 
diflubenzuron  in  drinking  water. 
Therefore,  EPA  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  infants,  children,  or  adults 
from  chronic  aggregate  (food  plus  water) 
exposure  to  diflubenzuron  residues. 

3.  Carcinogenic  aggregate  exposure 
and  risk.  For  the  U.S.  population, 
cancer  risk  resulting  from  dietary  (food) 
exposure  is  6.6  x  10-^.  The  estimated 
average  concentration  (0.85  ppb)  of  CPU 
in  surface  water  exceeds  EPA's  levels  of 
concern  for  CPU  in  drinking  water  (0.21 
ppb)  as  a  contribution  to  chronic 
(cancer)  aggregate  exposure.  However, 
EPA  believes  that  these  PRZM-EXAMS 
model  overestimates  exposures  for  the 
reasons  given  above.  EPA  does  not 
generally  use  surface  water  modeling 
values  for  quantitative  risk  assessment. 
However,  due  to  the  statistical 
uncertainties  regarding  the  significance 
of  cancer  risks  which  are  near  1  x  10', 
EPA  has  calculated  that  the  cancer  risk 
resulting  from  0.85  ppb  of  CPU  in 
drinking  water  is  1.55  x  10*.  The 
aggregate  cancer  risk  is  thus  2.2  x  10-* 
(6.6  x  W  for  food  +  1.55  x  10-*  for 
water). 

4.  Determination  of  safety.  EPA 
believes  that  the  total  risk  estimate  for 
CPU  in  food  and  drinking  water  of  2.2 
X  10  *  generally  represents  a  negligible 
risk,  as  EPA  has  traditionally  applied 
that  concept.  EPA  has  commonly 
referred  to  a  negligible  risk  as  one  that 
is  at  or  below  1  in  1  miUion  (1  x  10"*). 
Quantitative  cancer  risk  assessment  is 
not  a  precise  science.  There  are  a 
significant  number  of  uncertainties  in 
both  the  toxico]og>  used  to  derive  the 
cancer  potency  of  a  substance  and  in  the 
data  used  to  measure  and  calculate 
exposure.  The  Agency  does  not  attach 
great  significance  to  numerical  estimates 
for  carcinogenic  risk  that  differ  by 
approximately  a  factor  of  2. 


III.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  qualitative  nature  of  the  residue 
in  plants  is  adequately  understood 
based  on  data  from  citrus,  mushroom, 
and  soybean  metabolism  studies.  The 
Agency  has  concluded  that  tolerances 
should  be  expressed  in  terms  of  the 
combined  residues  of  diflubenzuron  and 
metabolites  convertible  to  PCA  (CPU 
and  PCAA)  expressed  as  difiubenzuron. 
However,  for  the  purposes  of  this 
temporary  tolerance  petition, 
difiubenzuron  per  se  should  be  the 
regulated  residue  in  plants. 

The  nature  of  the  residue  in  animals 
is  adequately  understood  based  on 
acceptable  poultry  and  ruminant 
metabolism  studies  reflecting  oral 
dosing.  Terminal  residues  identified  in 
animal  tissues,  milk,  and  eggs  include 
difiubenzuron,  2-hydroxy- 
difiubenzuron  {2HDFB).  2,6- 
difiuorobenzamide  (DFBAM).  2,6- 
difiuorobenzoic  acid  (DFBA),  N-(4- 
chlorophenylhirea  (CPU),  and  PCA.  For 
the  purposes  of  this  temporary  tolerance 
petition,  difiubenzuron  should  be  the 
regulated  residue  in  animals. 

B.  Analytical  Enforcement  Methodology 

Adequate  methods  are  available  for 
the  analysis  of  Difiubenzuron  in  rice 
grain  (0.01  ppm).  rice  straw  (0.01  ppm) 
and  water  (0.001  ppm).  The  method  for 
measuring  PCA  in  rice  grain  recovers 
only  about  50%  at  the  0.025  ppm  level. 
As  part  of  the  reregistration  of 
difiubenzuron.  the  Agency  concluded 
that  tolerances  should  be  expressed  in 
terms  of  the  combined  residues  of 
difiubenzuron  and  metabolites.  Until 
suitable  methodology  is  develo[>ed, 
regulation  of  difiubenzuron  per  se  is  an 
acceptable  ahemative.  Three 
enforcement  methods  for  difiubenzuron 
are  published  in  PAM,  Vol.  n  as 
Methods  I,  n,  and  m.  Method  n  is  a  GC/ 
ECD  method  that  can  separately 
determine  residues  of  difiubenzuron, 
CPU.  and  PCA  in  eggs,  milk,  and  animal 
tissues.  All  three  methods  have 
undergone  successful  Agency 
validations  and  are  acceptable  for 
enforcement  purposes.  The  FDA 
PESTDATA  data  base  dated  1/94  (PAM 
Vol.  I,  Appendix  II)  contains  no 
information  on  difiubenzuron  recovery 
using  Multiresidue  Methods  PAM,  Vol. 
I  Sections  302,  303,  and  304.  However, 
the  registrant  has  submitted  multi- 
residue  testing  data  that  the  Agency  has 
forwarded  to  the  FDA. 

C.  Magnitude  of  Residues 

Uniroyal  Chemical  Company 
submitted  data  from  10  tests  depicting 
residues  of  difiubenzuron  in/on  rice. 
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'I  Mil  Ifidis  wttrtt  coiiiiiKtuU  la  Anzuiia 
(2).  California  U).  Louisiana  (I), 
Mi.ssissippi  (2).  and  Texas  (3).  At  each 
site  r  :  I  and  straw  were  harvMt«d 

at  m  iturity  foliowinn  one 

broadcast  application  of  diflubenzuron 
(25%  WP.  EPA  Reg  No  400-465;  2  lb/ 
Kfll  FlC.  EPA  Reg.  No  400-461)  at  0.25 
lb  ai/A  (Ix  the  maximum  proposed 
application  rate).  A  single  application 
was  made  10  days  or  2  weeks  following 
permanent  flood  or  rice  emergence, 
respectively.  Applications  of  the  WP/D 
and  FlC  formulation  were  made  in  10 
gal  of  waler/A  using  ground  equipment. 
Aerial  applications  of  the  FlC 
f  '•  made  at  5-10  gal  of 

\N  s  of  diflubenzuron  and 

PCA  in/on  treated  rice  grain  were  <LOQ 
for  all  samples  The  submitted  field  trial 
data  indicate  that  residues  of 
diflub«mzuron  will  not  exceed  the 
proposed  temporary  tolerance  of  0  01 
ppm  in/on  rice  grain.  As  an  adjunct  to 
the  magnitude  of  the  residue  study  on 
rice,  the  petitioner  also  conducted 
residue  studies  to  determine  the 
magnitude  of  the  residue  of 
diflubenzuron  in  treated  rice  flood 
waters  Residue  levels  were  determined 
from  samples  taken  from  the  treated  and 
untreated  plots  of  the  diflubenzuron 
crop  field  trials.  Five  trials  were 
conducted  in  California  (2).  Louisiana 
(1).  and  Texas  (2).  Following  one 
broadcast  application  of  diflubenzuron 
as  a  25%  WP  formulation  or  2  lb/gal  FlC 
formulation  at  0.25  lb  ai/A  (Ix  the 
maximum  proposed  application  rate)  as 
described  in  the  crop  field  trial 
discussion,  one  control  and  duplicate 
treated  samples  of  water  were  collected 
from  each  plot  at  each  test  site  at 
intervals  of  0.  1.3.  7.  14.  21.  and  28 
days  following  insecticide  application. 
For  the  sampling  intervals  0.  1.  3  and  7 
days  after  application  of  diflubenzuron 
at  Ix  the  maximum  proposed 
application  rate  (0.25  lb.  ai/A).  residues 
of  diflubenzuron  in  treated  rice  Hood 
waters  were  0.011  to  0.04  ppm.  0.0007 
to  0.027  ppm.  <0.0003  to  0.020  ppm. 
and  <0.0003  to  0.0014  ppm;  residues 
were  <LOQ  for  all  samples  collected  14 
or  more  days  after  treatment. 

There  are  several  active  SLNs  |SLN 
No*.  AL930004.  FL910004.  HI940003. 
CA850041.  CA870049.  and  NV940003I 
which  allow  the  application  of 
difiubenzuron  to  water  at  a  maximum 
rate  0.25  lb.  ai/A  for  mosquito 
abatement.  Labels  prohibit  the  use  of 
treated  water  for  irrigation  or  human 
consumption.  The  proposed  label 
recommends  the  retention  of  Hood 
waters  for  14  days  to  allow  for  the 
dissipation  of  difiubenzuron  residues. 
Residue  data  indicate  that 


UiUubc.'Uuroii  rusiLlucb  ->LLn.^  may  oe 
present  in  rice  Hood  waters  <14  days 
after  application  of  difiubenzuron. 

D  Magnitude  of  the  Residue  in 
Processed  Commodities 

Uniroyal  Chemical  Company 
submitted  data  depicting  the  potential 
for  concentration  of  difiubenzuron 
residues  in  the  processed  commodities 
of  rice.  Two  tests  were  conducted  in 
Mississippi  (1)  and  Texas  (1).  At  each 
site,  rice  grain  was  harvested  at 
maturity.  82  to  85  days  following  a  post- 
permanent  fiood  application  of  the  2  lb/ 
gal  FlC  formulation  at  2  lb.  ai/A  (8x  the 
proposed  maximum  application  rate). 
Samples  were  processed  according  to 
simulated  commercial  procedures  into 
hulls,  bran,  and  polished  rice.  Residues 
of  difiubenzuron  were  non-detectable 
(LOQ  <0.01  ppm)  and  0.26  and  0.87 
ppm  in  four  treated  samples  of  the  RAC. 
and  did  not  concentrate  in  processed 
commodities  of  rice  harvested  82  to  85 
days  following  a  single  2  lb.  ai/A  (8x) 
of  difiubenzuron.  As  the  residues  of 
difiubenzuron  did  not  concentrate  in 
the  hull.  bran,  or  whole  rice  fractions  of 
processed  rice  grain,  a  tolerance  for 
residues  in  rice  processed  commodities 
is  not  required. 

E.  Magnitude  of  Secondary  Residues  in 
Meat/Milk/Poultry/Eggs 

Rice  grain,  straw,  hulls  and  bran  may 
be  fed  to  livestock  and/or  poultry. 
However,  the  incremental  exposure  of 
difiubenzuron  residues  to  livestock  and 
poultry  is  minimal  when  compared  to 
the  existing  exposure.  EPA  concludes 
that  the  current  tolerances  on  meat, 
milk,  poultry  and  eggs  are  adequate  to 
cover  the  added  residues  resulting  from 
the  experimental  use  on  rice. 

r.  International  Residue  Limits 

There  are  no  Codex  proposals. 
Canadian,  or  Mexican  limits  for  residues 
of  difiubenzuron  on  rice.  A 
compatibility  issue  is  not  relevant  to  the 
proposed  temporary  tolerance. 

G  Rotational  Crop  Restrictions. 

The  nature  of  the  residue  in  rotational 
crops  is  adequately  understood  for 
purposes  of  reregistration  (residue 
chemistry  chapters  for  the  Reregistration 
Eligibility  Decision  (RED)  document. 
March  16.  1995).  Although  EPA 
concluded  that  the  available  confined 
rotational  crop  study  was  inadequate  to 
fully  satisfy  GLN  165-1  reregistration 
requirements,  another  confined 
rotational  crop  study  will  not  be 
required  because  the  study  allowed  EPA 
to  make  regulatory  conclusions 
regarding  the  need  for  limited  rotational 
crop  studies  (GLN  165-2)  and  to 


comment  on  the  appropriateness  of  the 
currently  established  plantback  interval 
(PBI)  on  difiubenzuron  end-use  product 
labels. 

Residue  data  on  field-grown  rotational 
crops  are  not  available.  Although  the 
confined  study  was  deemed  inadequate, 
the  available  data  indicate  that 
difiubenzuron  and  CPU  may  exceed 
0,01  ppm  in  rotational  crops  planted  up 
to  4  months  after  a  Ix  application  of 
difiubenzuron  to  the  primary  crop  and 
in  cereal  grains  planted  up  to  12  months 
after  a  Ix  application. 

rv.  Conclusion 

Therefore,  the  temporary  tolerance  is 
established  for  residues  of  the 
insecticide  difiubenzuron  (N-I14- 
chlorophenyl)amino|-carbonyli-2.6- 
difiuorobenzamide)  and  metabolites 
convertible  to  p-chloroaniline  expressed 
as  difiubenzuron  on  rice  grain  at  0.01 
ppm 

V.  Objections  anii  Heaiiiig  Kcquest!> 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  refiect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  refiect  the 
new  law. 

Any  person  may,  by  July  13,  1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  1 78.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
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material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

M   Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-3006601  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 


VII.  Rpgulator\'  .Assessment 
Requirements 

This  final  rule  establishes  a  temporary 
tolerance  for  the  residues  of 
difiubenzuron  (N-(l4- 
chlorophenyl)aminol-carbonyl]-2,6- 
difiuorobenzamide)  and  metabolites 
convertible  to  p-chloroaniline  expressed 
as  difiubenzuron  on  rice  grain  at  0.01 
ppm  under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  for  the 
residues  of  difiubenzuron  {N-l(4- 
chlorophenyl)aminol-carbonyl]-2,6- 
difluorobenzamide)  and  metabolites 
convertible  to  p-chloroaniline  expressed 
as  difiubenzuron  on  rice  grain  at  0.01 
ppm  in  this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
.  there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4.  1981  (46 
FR  24950)  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 
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The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  lake  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  ref>ort,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  4i  t  YK  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated  May  7.  1998. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  autlionty  tiiation  for  part  180 
continues  to  read  as  follows: 

^ulh(prlty:21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.377  to  read  as 

§^8C',37 
residues 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  difiubenzuron  (N-(l(4- 
chlorophenyl)amino)carbonyll-2.6- 
difiuorobenzamide)  in  or  on  the 
following  raw  agricultural  commodities: 


D''iuben2uro.'~..  loierantes  lor 


Commodity 


Artichokes  ... 
Cattle,  fat  .... 
Cattle,  mbyp 
Cattle,  meat 
Cottonseed  . 

Eaos 

Goats,  (at  .... 

Goats,  mbyp 
Goats,  meat 
Grapefruit  .„. 

Hogs,  fat  

Hogs,  mbyp  . 
Hogs,  meat  . 
Horses,  fat  .. 


Parts  per 
mINion 


6.0 

0.05 

0.05 

0.05 

0.2 

0.05 

0.05 

0.05 

0.05 

0.5 

0.05 

0.05 

0.05 

0.05 


\n: 
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Commodily 


Horses,  mbyp 

Horses,  meet  „ 

Milk -... 

Mushrooms  .^ ~... 

Orange      _......« 

Poonry,  lat _.« 

Poottry.  mOyp „ 

Poultry,  meat ~... 

Sheep,  fat  

Sheep,  mbyp — 

Sheep,  meat  

Soybeans ~... 

Walnuts  


Parts  per 
miMion 


0.06 

006 

0.05 

0.2 

0.5 

005 

0.05 

005 

0.06 

005 

0.05 

0.05 

0.5 

0.1 


(2)  A  temporary  tolerance  expiring 
June  30,  1999,  is  established  for  residues 
of  the  insecticide  diflubenzuron  (N-[l4- 
chlorophenyDaminol-carbony  11-2,6- 
difluorobenzamide)  and  metabolites 
convertible  to  p-chloroaniline  expressed 
as  diflubenzuron  on  rice  grain  at  0.01 
ppm. 

(b)  Section  18  emergency  exemptions. 
I  Reserved) 

(c)  Tolerances  with  regional 
registrations  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n).  are 
established  for  residues  of 
diflubenzuron  in  or  on  the  following 
raw  agricultural  commodities: 


Commodity 

Parts  per 
million 

Grass,  pasture „ 

Grass,  range  ».>...........>• 

1.0 
3.0 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 
[FTP  Amendment  72] 
RIN  30«O-AQ72 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates 

AGENCY:  Office  of  Covemmentwide 
Policy,  GSA. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
change  the  maximum  per  diem  rate 
[  (1  in  FTR  Amendment  68  (62 

I  V  (.  December  2,  1997)  for  El  Paso 

(El  Paso  County),  Texas. 


The  General  Services  Administration 
(GSA),  after  an  analysis  of  additional 
data,  has  determined  that  the  current 
lodging  allowance  for  El  Paso,  Texas 
does  not  adequately  reflect  the  costs  of 
lodging  accommodations  near  Federal 
Government  facilities.  To  provide 
adequate  per  diem  reimbursement  for 
Federal  employee  travel  to  El  Paso, 
Texas,  the  maximum  lodging  allowance 
is  being  changed  to  $78  and  the  meals 
and  incidental  expenses  (MAIE)  rate 
remains  at  $34,  resulting  in  a  maximum 
per  diem  rate  of  $1 12. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  13,  1998.  and  applies  for 
travel  performed  on  or  after  May  13, 
1998. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Joddy  Gamer,  General  Services 
Administration,  Travel  and 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405, 
telephone  202-501-1538 

SUPPLEME^frARY  INFORMATION:  GSA  has 
detennined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866  of 
September  30,  1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  This  rule 
is  also  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

For  the  reasons  set  out  in  the 
preamble,  under  5  U.S.C.  5701-5709 
title  41.  Chapter  301  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

CHAPTER  301-  ^havEL 
ALLOWANCES 

Appendix  A  to  chapter  301  is 
amended  by  removing  the 
corresponding  lodging,  M&IE.  and 
maximum  per  diem  rates  for  El  Paso, 
Texas,  and  inserting  in  their  places  the 
following  entry: 

Appendix  A  To  Chapter  301 — 
Prescribed  Maximum  Per  Diem  Rates 
For  Conus 


El  Paso 
112 


El  Paso 


78     34 


Dated  May  6,  1998. 
David  f.  Barnun, 

Administrator  of  General  Services 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  1215  and  2507 
RIN  3045   AA16 

Freedom  of  Information  Act  Regulation 
and  Impiemenlation  of  Electronic 
Freedom  of  information  Act 
Amendments  of  1996 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACnON:  Final  rule. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  has  revised  its 
regulations  under  the  Freedom  of 
Information  Act  (FOIA).  The 
Corporation  redesignated  the  existing 
regulations  under  former  ACTION'S  CFR 
chapter  as  updated  regulations  under 
the  Corporation's  CFR  chapter.  These 
procedures  facilitate  the  public's  access 
to  Corporation  records,  and  implement 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996. 
DATES:  This  final  rule  is  effective  June 
12. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Hudson.  Co.'^ijur-iiiu:.  i  uiA  P.-^ivacy  Act 
Officer,  at  (202)  606-5000,  ext.  265. 

SUPPLEMENTARY  INFORMATION:  The 

Corf-_:a:.^.:.  ^..r   i^rii-o  a  notice  of 
proposed  rulemaking  on  March  12,  1998 
(63  FR  12068)  announcing  its  intention 
to  redesignate  the  existing  regulations 
under  former  ACTION'S  CFR  chapter  as 
updated  regulations  under  the 
Corporation's  CFR  chapter.  The 
functions  of  the  ACTION  agency, 
including  the  VISTA  and  senior 
volunteer  programs,  were  transferred  to 
the  Corporation  on  April  4,  1994.  The 
Corporation  operates  under  two  statutes, 
the  National  and  Community  Service 
Act  of  1990.  as  amended.  42  U.S.C. 
12501  et  seq.,  and  the  Domestic 
Volunteer  Service  Act  of  1973.  as 
amended.  42  U.S.C.  4950  et  seq. 

The  Corporation  received  only  two 
comments  on  this  proposed  rule.  One 
comment  requested  that  the  Corporation 
publish  a  more  detailed  index  list  of 
documents  available  on  its  internet  web 
site.  The  Corporation's  FOIA  Officer 
will  publish  a  more  detailed  index  list 
on  its  internet  web  site  as  additional 
types  of  documents  become  available  on 
that  site.  The  other  comment  was  a 
request  to  grant  the  Corporation's  Office 
of  Inspector  General  (OIG)  authority  to 
make  the  final  determination  on  all 
FOIA  appeals  where  the  OIG  denied  the 
initial  request  for  any  document  in  its        -^ 
possession.  The  Corporation  has 
determined  that  its  Chief  Operating 
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Officer  (COO)  will  continue  to  make  the 
final  determination  on  all  appeals  filed 
as  a  result  of  the  OIG's  initial 
determination  to  deny  the  release  of 
documents  to  a  FOIA  requester 

This  final  rule  redesignates  ACTION'S 
policy  at  45  CFR  Chapter  XII,  Part  1215. 
to  be  revised  as  45  CFR  Chapter  XXV, 
Part  2507.  and  governs  the  Corporation 
as  a  whole. 

Distribution  Table 


OW  45  CFR  part  1215 

Nevi^  45  CFR  pan 
2507 

1215.1  

2507.1 

12152  

1215.3  

25072 
2507.3 

1214.4  

2507.4 

1215.5  

25075 

1215.6  

2507.6 

1215.7  

2507.7 

1215.8  

2507.8 

1215.9  

2507.9 

1215.10  

2507.10 

Apperxlix  1(A)  

ApperKJix  1(B)  

Appendix  A 
Appendix  B 

Regulatory  Flexibility  Act 

The  General  Counsel,  in  accordance 
with  the  Regulator\'  Flexibility  Act  (5 
U.S.C.  606(h)),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  ec:onomi(.  impart  on  a 
substantial  number  of  small  entities. 
Under  the  Freedom  of  hiformation  Act, 
agencies  may  recover  only  the  direct 
costs  for  searching  for,  reviewing,  and 
duplicating  the  records  processed  for 
requesters.  Thus,  fees  accessed  by  the 
Corporation  are  nominal.  Further,  the 
"small  entities"  that  make  FOIA 
requests,  as  compared  with  individual 
requesters  and  other  requesters,  are 
relatively  few  in  number. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  The  Office  of  Management 
and  Budget  has  reviewed  this  rule  and 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 

I  nfunded  Mandates  Reform  .Act  of 
1993 

rhis  rule  will  not  result  iU  tne 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
signifir^ntlv  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 


Small  Business  Regulatory  hntorcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  45  CFR  Farts  1215 
and  2507 

Confidential  business  information. 
Freedom  of  information. 

Accordingly,  and  under  the  authority 
of  42  U.S.C.  12501  et.  seq.,  the 
Corporation  amends  45  CFR  chapters 
XII  and  XXV  as  follows: 

PART  1215— [REDESIGNATED  AS 
PART  2507] 

1.  Part  1215  in  45  CFR  chapter  XII  is 
redesignated  as  part  2507  in  45  CFR 
chapter  XXV  and  is  revised  to  read  as 
follows: 

PART  2507— PROCEDURES  FOR 
DISCLOSURE  OF  RECORDS  UNDER 
THE  FREEDOM  OF  INFORMATION  ACT 

Sec. 

2507.1     Definitions. 

2507  2    What  is  the  purpose  of  this  part? 

2507.3  What  types  of  records  are  available 
for  disclosure  to  the  public? 

2507.4  How  are  requests  for  records  made? 

2507.5  How  does  the  Corpwration  process 
requests  for  reconds? 

2507.6  Under  what  circumstances  may  the 
Corp>oration  extend  the  time  limits  for  an 
initial  response? 

2507.7  How  does  one  appeal  the 
Corporation's  denial  of  access  to  records? 

2507.8  How  are  fees  determined? 

2507.9  What  records  will  be  denied 
disclosure  under  this  part? 

2507.10  What  records  are  specifically 
exempt  from  disclosure? 

2507.11  What  are  the  procedures  for  the 
release  of  commercial  business 
information? 

2507.12  Authority. 

Appendix  A  to  Part  2507 — Freedom  of 

Information  Act  Request  Letter  (Sample) 

Appendix  B  to  Part  2507 — Freedom  of 
Information  Act  Appeal  for  Release  of 
Information  (Sample) 
Authority:  42  U.S.C.  12501  et  seq. 

§2507  1     Definitions. 

As  used  in  this  part,  the  following 
definitions  shall  apply: 

(a)  Art  means  section  552  of  Title  5, 
United  States  Code,  sometimes  referred 
to  as  ihe  "Freedom  of  Information  Act", 


and  Pub.  L.  104-231,  110  Stat.  3048. 
sometimes  referred  to  as  the  "Electronic 
Freedom  of  Information  Act 
Amendments  of  1996." 

(b)  Agency  means  any  executive 
department,  military  department, 
government  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Federal  Government,  or  any 
independent  regulatory  agency.  Thus, 
the  Corporation  is  a  Federal  agency. 

(c)  Commercial  use  request  means  a 
request  from,  or  on  behalf  of,  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  The  use  to  which  the 
requester  will  put  the  records  sought 
will  be  considered  in  determining 
whether  the  request  is  a  commercial  use 
reouest. 

(d)  Corporation  means  the 
Corporation  for  National  and 
Community  Service. 

(e)  Educational  institution  means  a 
pre-school,  elementary  or  secondary 
school,  institution  of  undergraduate  or 
graduate  higher  education,  or  institution 
of  professional  or  vocational  education, 
which  operates  a  program  of  scholarly 
research. 

(0  Electronic  data  means  records  and 
information  (including  e-mail)  which 
are  created,  stored,  and  retrievable  by 
electronic  means. 

(g)  Freedom  of  Information  Act 
Officer  (FOIA  Officer)  means  the 
Corporation  ofTicial  who  has  been 
delegated  the  authority  to  make  the 
initial  determination  on  whether  to 
release  or  withhold  records,  and  to 
assess,  waive,  or  reduce  fees  in  response 
to  FOLA  requests. 

(h)  Non-commercial  scientific 
institution  means  an  institution  that  is 
not  operated  substantially  for  purposes 
of  furthering  its  own  or  someone  else's 
business  trade,  or  profit  interests,  and 
that  is  operated  for  purposes  of 
conducting  scientific  research  whose 
results  are  not  intended  to  promote  any 
particular  product  or  industry. 

(i)  Public  interest  means  the  interest  in 
obtaining  official  information  that  sheds 
light  on  an  agency's  performance  of  its 
statutory  duties  because  the  information 
falls  within  the  statutory  purpose  of  the 
FOIA  to  inform  citizens  about  what 
their  government  is  doing. 

(j)  Record  includes  books,  brochures, 
electronic  mail  messages,  punch  cards, 
magnetic  tapes,  cards,  discs,  pajjer 
tapes,  audio  or  video  recordings,  maps, 
pamphlets,  photographs,  slides, 
microfilm,  and  motion  pictures,  or  other 
documentary  materials,  regardless  of 
physical  form  or  characteristics,  made 
or  received  by  the  Corporation  pursuant 
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to  Federal  law  or  in  connection  with  the 
transaction  of  public  business  and 
preserved  by  tht>  Corporation  as 
evidence  of  the  organization,  functions, 
policies,  decisions,  procedures, 
operations,  programs,  or  other  activities. 
Record  does  not  include  objects  or 
articles  such  as  tangible  exhibits, 
models,  equipment,  or  processing 
materials;  or  formulas,  designs, 
drawings,  or  other  items  of  valuable 
property.  Record  does  not  include 
books,  magazines,  pamphlets  or  other 
materials  acquired  solely  for  reference 
purposes.  Record  does  not  include 
personal  records  of  an  individual  not 
.subject  to  agency  creation  or  retention 
requirements,  created  and  maintained 
primarily  for  the  convenience  of  an 
agency  employee,  and  not  distributed  to 
other  agency  employees  for  their  ofHcial 
use.  Record  does  not  include 
information  stored  within  a  computer 
for  which  there  is  no  existing  computer 
program  for  retrieval  of  the  requested 
information.  A  record  must  exist  and  be 
in  the  possession  and  control  of  the 
Corporation  at  the  time  of  the  request  to 
be  considered  subject  to  this  part  and 
the  FOIA.  There  is  no  obligation  to 
create,  compile,  or  obtain  a  record  to 
satisfy  a  FOIA  request.  See  §  2507.5(d) 
with  respect  to  creating  a  record  in  the 
electronic  environment. 

(k)  Representative  of  the  news  media 
means  a  person  who  is  actively 
gathering  information  for  an  entity 
organized  to  publish,  broadcast  or 
otherwise  disseminate  news  to  the 
public  News  media  entities  include 
television  and  radio  broadcasters, 
publishers  of  periodicals  who  distribute 
their  products  to  the  general  public  or 
who  make  their  products  available  for 
purchase'or  subscription  by  the  general 
public,  and  entities  that  may 
disseminate  news  through  other  media 
(eg.,  electronic  dissemination  of  text). 
Freelance  journalists  will  be  treated  as 
representatives  of  a  new  media  entity  if 
they  can  show  a  likelihood  of 
publication  through  such  an  entity.  A 
publication  contract  would  be  the 
clearest  proof,  but  the  Corporation  may 
also  look  to  the  past  publication  record 
of  a  requester  in  making  this 
determination. 

(1)  FOIA  request  means  a  written 
request  for  Corporation  records,  made 
by  any  person,  including  a  member  of 
the  public  (U.S.  or  foreign  citizen),  an 
organization,  or  a  business,  but  not 
including  a  Federal  agency,  an  order 
from  a  court,  or  a  fugitive  from  the  law, 
that  either  explicitly  or  implicitly 
involves  the  FOIA.  or  this  part.  Written 
requests  may  be  received  by  postal 
service  or  by  facsimile. 


(m)  Review  means  the  process  of 
examining  records  located  in  response 
to  a  request  to  determine  whether  any 
record  or  portion  of  a  record  is 
permitted  to  be  withheld.  It  also 
includes  processing  records  for 
disclosure  (i.e..  excising  portions  not 
subject  to  disclosure  under  the  Act  and 
otherwise  preparing  them  for  release). 
Review  does  not  include  time  spent 
resolving  legal  or  policy  issues 
regarding  the  application  of  exemptions 
under  the  Act. 

(n)  Search  means  looking  for  records 
or  portions  of  records  responsive  to  a 
request  It  includes  reading  and 
interpreting  a  request,  and  also  page-by- 
page  and  line-by-line  examination  to 
identify  responsive  portions  of  a 
document.  However,  it  does  not  include 
line-by-line  examination  where  merely 
duplicating  the  entire  page  would  be  a 
less  expensive  and  quicker  way  to 
comply  with  the  request. 

S  2S07.2    What  Is  \h9  purpoM  of  this  part? 

The  purpose  of  this  part  is  to 
prescribe  rules  for  the  inspection  and 
release  of  records  of  the  Corporation  for 
National  and  Community  Service 
pursuant  to  the  Freedom  of  Information 
Act  ("FOIA"),  5  use.  552,  as  amended. 
Information  customarily  furnished  to 
the  public  in  the  regular  course  of  the 
Corporation's  official  business,  whether 
hard  copy  or  electronic  records  which 
are  available  to  the  public  through  an 
established  distribution  system,  or 
through  the  Federal  Register,  the 
National  Technical  Information  Service, 
or  the  Internet,  may  continue  to  be 
furnished  without  processing  under  the 
provisions  of  the  FOIA  or  complying 
with  this  part. 

§2507.3    w    1   sr^s  ol  records  are 
available  for  disclosure  to  the  public? 

(a)  (1)  The  Corporation  will  make 
available  to  any  member  of  the  public 
who  requests  them,  the  following 
Corporation  records: 

(i)  All  publications  and  other 
documents  provided  by  the  Corporation 
to  the  public  in  the  normal  course  of 
agency  business  will  continue  to  be 
made  available  upon  request  to  the 
Corporation; 

(ii)  Final  opinions,  including 
concurring  and  dissenting  opinions,  as 
well  as  orders,  made  in  the  adjudication 
of  administrative  cases; 

(iii)  Statements  of  policy  and 
interpretation  adopted  by  the  agency 
and  not  published  in  the  Fedrral 
Register; 

(iv)  Administrative  staff  manuals  and 
instructions  to  the  staff  that  affect  a 
member  of  the  public:  and 


(v)  Copies  of  all  records,  regardless  of 
form  or  format,  which,  because  of  the 
nature  of  their  subject  matter,  the 
agency  determines  have  become  or  are 
likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records. 

(2)  Copies  of  a  current  index  of  the 
materials  in  paragraphs  (a)(l)(i)  through 
(v)  of  this  section  that  are  maintained  by 
the  Corporation,  or  any  portion  thereof, 
will  be  furnished  or  made  available  for 
inspection  upon  request. 

(o)  To  the  extent  necessary  to  prevent 
a  clearly  unwarranted  invasion  of 
personal  privacy,  the  Corporation  may 
delete  identifying  details  from  materials 
furnished  under  this  part. 

(c)  Brochures,  leaflets,  and  other 
similar  published  materials  shall  be 
furnished  to  the  public  on  request  to  the 
extent  they  are  available.  Copies  of  any 
such  materials  which  are  out  of  print 
shall  be  furnished  to  the  public  at  the 
cost  of  duplication,  provided,  however, 
that,  in  the  event  no  copy  exists,  the 
Corporation  shall  not  be  responsible  for 
reprinting  the  document. 

(d)  All  records  of  the  Corporation 
which  are  requested  by  a  member  of  the 
public  in  accordance  with  the 
procedures  established  in  this  part  shall 
be  duplicated  for  the  requester,  except 
to  the  extent  that  the  Corporation 
determines  that  such  records  are  exempt 
from  disclosure  under  the  Act. 

(e)  The  Corporation  will  not  be 
required  to  create  new  records,  compile 
lists  of  selected  items  from  its  files,  or 
provide  a  requester  with  statistical  or 
other  data  (unless  such  data  has  been 
compiled  previously  and  is  available  in 
the  form  of  a  record.) 

(f)  These  records  will  be  made 
available  for  public  inspection  and 
copying  in  the  Corporation's  reading 
room  located  at  the  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  NW.,  Room  8200, 
Washington,  DC.  20525,  during  the 
hours  of  9:30  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  except  on  official 
holidays. 

(g)  Corporation  records  will  be  made 
available  to  the  public  unless  it  is 
determined  that  such  records  should  be 
withheld  from  disclosure  under 
subsection  552(b)  of  the  Act  and  or  in 
accordance  with  this  part. 

§  2507  4     HOW  are  requests  tor  records 
made? 

i)  How  made  and  addressed.  (1) 
Requests  for  Corporation  records  under 
the  Act  must  be  made  in  writing,  and 
can  be  mailed,  hand-delivered,  or 
received  by  facsimile,  to  the  FOIA 
Officer,  Corporation  for  National  and 
Community  Service,  Office  of  the 
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General  Counsel,  1201  New  York 
Avenue,  N.W.,  Room  8200.  Washington, 
DC.  20525.  (See  Appendix  A  for  an 
example  of  a  FOIA  request.)  All  such 
requests,  and  the  envelopes  in  which 
they  are  sent,  must  be  plainly  marked 
"FOIA  Request".  Hand-delivered 
requests  will  be  received  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  on  official  holidays.  Although 
the  Corporation  maintains  offices 
throughout  the  continental  United 
States,  all  FOIA  requests  must  be 
submitted  to  the  Corporation's 
Headquarters  office  in  Washington,  DC. 

(2)  Corporation  records  that  are 
available  in  the  Corporation's  reading 
room  will  also  be  made  available  for 
public  access  through  the  Corporation's 
"electronic  reading  room"  internet  site 
under  "Resource  Links".  The  following 
address  is  the  Corporation's  Internet 
Web  site:  http:// 
wrww.nationalservice.org. 

(b)  Request  must  adequately  describe 
the  records  sought.  A  request  must 
describe  the  records  sought  in  sufficient 
detail  to  enable  Corporation  personnel 
to  locate  the  records  with  reasonable 
effort,  and  without  unreasonable  burden 
to  or  disruption  of  Corporation 
operations.  Among  the  kinds  of 
identifying  information  which  a 
requester  may  provide  are  the  following: 

(1)  The  name  of  the  specific  program 
within  the  Corporation  which  may  have 
produced  or  may  have  custody  of  the 
record  (e.g.,  AmeriCorps* State/National 
Direct,  AmeriCorps*NCCC  (National 
Civilian  Community  Corps). 
AmeriCorps*  VISTA  (Volunteers  In 
Service  To  America),  Learn  and  Serve 
America,  National  Senior  Service  Corps 
(NSSC),  Retired  and  Senior  Volunteer 
Program  (RSVP),  Foster  Grandparent 
Program  (FGP),  Senior  Companion 
Program  (SCP),  and  HUD  Hope  VI); 

(2)  The  specific  event  or  action,  if  any, 
to  which  the  record  pertains; 

(3)  The  date  of  the  record,  or  an 
approximate  time  f)eriod  to  which  it 
refers  or  relates; 

(4)  The  type  of  record  (e.g.  contract, 
grant  or  report); 

(5)  The  name(s)  of  Corporation 
personnel  who  may  have  prepared  or 
been  referenced  in  the  record;  and 

(6)  Citation  to  newspapers  or  other 
publications  which  refer  to  the  record. 

(c)  Agreement  to  pay  fees.  The  filing  of 
a  request  under  this  section  shall  be 
deemed  to  constitute  an  agreement  by 
the  requester  to  pay  all  applicable  fees, 
up  to  $25.00,  unless  a  waiver  of  fees  is 
sought  in  the  request  letter.  When  filing 
a  request,  a  requester  may  agree  to  pay 

a  greater  amount,  if  applicable.  (See 

§  2507.8  for  further  information  on  fees.) 


§  2507  5     How  does  the  Corporation 
process  requests  tor  records'' 

(a)  Initial  processing.  Upon  receipt  of 
a  request  for  agency  records,  the  FOIA 
Officer  will  make  an  initial 
determination  as  to  whether  the 
requester  has  reasonably  described  the 
records  being  sought  with  sufficient 
specificity  to  determine  which 
Corporation  office  may  have  possession 
of  the  requested  records.  The  office  head 
or  his  or  her  designees  shall  determine 
whether  the  description  of  the  record(s) 
requested  is  sufficient  to  permit  a 
determination  as  to  existence, 
identification,  and  location.  It  is  the 
responsibility  of  the  FOIA  Officer  to 
provide  guidance  and  assistance  to  the 
Corporation  staff  regarding  all  FOIA 
policies  and  procedures.  All  requests  for 
records  under  the  control  and 
jurisdiction  of  the  Office  of  the 
Inspector  General  will  be  forwarded  to 
the  Inspector  General,  through  the  FOIA 
Officer,  for  the  Corporation's  initial 
determination  and  reply  to  the 
requester. 

(b)  Insufficiently  identified  records. 
On  making  a  determination  that  the 
description  contained  in  the  request 
does  not  reasonabh  describe  the  records 
being  sought,  the  FOL'\  Officer  shall 
promptly  advise  the  requester  in  writing 
or  by  telephone  if  possible.  The  FOIA 
Officer  shall  provide  the  requester  with 
appropriate  assistance  to  help  the 
requester  provide  any  additional 
information  which  would  better  identify 
the  record.  The  requester  may  submit  an 
amended  request  providing  the 
necessary  additional  identifying 
information.  Receipt  of  an  amended 
request  shall  start  a  new  20  day  period 
in  which  the  Corporation  will  respond 
to  the  request. 

(c)  Furnishing  records.  The 
Corporation  is  required  to  furnish  only 
copies  of  what  it  has  or  can  retrieve.  It 
is  not  compelled  to  create  new  records 
or  do  statistical  computations.  For 
example,  the  Corporation  is  not  required 
to  write  a  new  program  so  that  a 
computer  will  print  information  in  a 
special  format  However,  if  the 
requested  information  is  maintained  in 
computerized  fonn.  and  it  is  possible, 
without  inconvenience  or  unreasonable 
burden,  to  produce  the  information  on 
paper,  the  Corporation  will  do  this  if 
this  is  the  only  feasible  way  to  respond 
to  a  request.  The  Corporation  is  not 
required  to  perform  any  research  for  the 
requester.  The  Corporation  reser\'es  the 
right  to  make  a  decision  to  conserve 
government  resources  and  at  the  same 
time  supply  the  records  requested  by 
consolidating  information  from  various 
records  rather  than  duplicating  all  of 
them.  For  example,  if  it  requires  less 


time  emd  expense  to  provide  a  computer 
record  as  a  paper  printout  rather  than  in 
an  electronic  medium,  the  Corporation 
will  provide  the  printout.  The 
Corporation  is  only  required  to  furnish 
one  copy  of  a  record. 

(d)  Format  of  the  disclosure  of  a 
record.  The  requester,  not  the 
Corporation,  will  be  entitled  to  choose 
the  form  of  disclosure  when  multiple 
forms  of  a  record  already  exist.  Any 
further  request  for  a  record  to  be 
disclosed  in  a  new  form  or  format  will 
have  to  be  considered  by  the 
Corporation,  on  a  case-by-case  basis,  to 
determine  whether  the  records  are 
"readily  reproducible"  in  that  form  or 
format  with  "reasonable  efforts"  on  the 
part  of  the  Corporation.  The  Corporation 
shall  make  reasonable  efforts  to 
maintain  its  records  in  forms  or  formats 
that  are  reproducible  for  purposes  of 
replying  to  a  FOIA  request. 

(e)  Release  of  record.  Upon  receipt  of 
a  request  specifically  identifying 
existing  Corporation  records,  the 
Corporation  shall,  within  20  days 
(excepting  Saturdays,  Sundays,  and 
legal  public  holidays),  either  grant  or 
deny  the  request  in  whole  or  in  part,  as 
provided  in  this  section.  Any  notice  of 
denial  in  whole  or  in  part  shall  require 
the  FOIA  Officer  to  inform  the  requester 
of  his/her  right  to  appeal  the  denial,  in 
accordance  with  the  procedures  set 
forth  in  §  2507.7.  If  the  FOL\  Officer 
determines  that  a  request  describes  a 
requested  record  sufficiently  to  permit 
its  identification,  he/she  shall  make  it 
available  unless  he/she  determines,  as 
appropriate,  to  withhold  the  record  as 
being  exempt  from  mandatory 
disclosure  under  the  Act. 

(f)  Form  and  content  of  notice 
granting  a  request.  The  Corporation 
shall  provide  vmtten  notice  of  a 
determination  to  grant  access  within  20 
days  (excepting  Saturdays,  Sundays, 
and  legal  public  hoUdays)  of  receipt  of 
the  request.  This  will  be  done  either  by 
providing  a  copy  of  the  record  to  the 
requester  or  by  making  the  record 
available  for  inspection  at  a  reasonable 
time  and  place.  If  the  record  caiuiot  be 
provided  at  the  time  of  the  initial 
response,  the  Corporation  shall  make 
such  records  available  promptly. 
Records  disclosed  in  part  shall  be 
marked  or  annotated  to  show  both  the 
amount  and  the  location  of  the 
information  deleted  wherever 
practicable. 

(g)  Form  and  content  of  notice 
denying  request.  The  Corporation  shall 
notify  the  requester  in  writing  of  the 
denial  of  access  within  20  days 
(excepting  Saturdays,  Sundays,  and 
legal  public  holidays)  of  receipt  of  the 
request.  Such  notice  shall  include: 


2V'  J'K" 


\  ,•<], 


Ri-:ist»T    Vol.  6'< 


Q2/Wednesday.  May  13,  inna 'Rules  and  Rf^e::' 


(1)  The  name  and  title  or  position  of 
the  person  responsible  for  the  denial: 

(2J  A  brief  statement  of  the  reason(s) 
for  denial,  including  the  specific 
exemption{s)  under  the  Act  on  which 
the  Corporation  has  relied  in  denying 
each  document  that  was  requested; 

(3)  A  statement  that  the  denial  may  be 
appealed  under  §  2507.7.  and  a 
description  of  the  requirements  of  that 
§2507.7; 

(4)  An  estimate  of  the  volume  of 
records  or  information  withheld,  in 
number  of  pages  or  in  some  other 
reasonable  form  of  estimation.  This 
estimate  does  not  need  to  be  provided 
if  the  volume  is  otherwise  indicated 
through  deletions  on  records  disclosed 
in  part,  or  if  providing  an  estimate 
would  harm  an  interest  protected  by  an 
applicable  exemption 

§  2507.6  Under  what  circumstances  may 
the  Corporation  extend  the  time  limits  tor 
an  Initial  response? 

The  time  limits  specified  for  the 
Corporation's  initial  response  in 
§  2507.5.  and  for  its  determination  on  an 
appeal  m  §  2507.7.  may  b«  extended  by 
the  Corporation  upon  written  notice  to 
the  requester  which  sets  forth  the 
reasons  for  such  extension  and  the  date 
upon  which  the  Corporation  will 
respond  to  the  request.  Such  extension 
may  be  applied  at  either  the  initial 
response  stage  or  the  appeal  stage,  or 
both,  provided  the  aggregate  of  such 
extensions  shall  not  exceed  ten  working 
days.  Circumstances  justifying  an 
extension  under  this  section  may 
include  the  following: 

(a)  Time  necessary  to  search  for  and 
collect  requested  records  from  field 
offices  of  the  Corporation; 

(b)  Time  necessary  to  locate,  collect 
and  review  voluminous  records;  or 

(c)  Time  necessary  for  consultation 
with  another  agency  having  an  interest 
in  the  request;  or  among  two  or  more 
offices  of  the  Corporation  which  have  an 
interest  in  the  request;  or  with  a 
submitter  of  business  information 
having  an  interest  in  the  request. 

§  2507  7     How  does  one  appeal  the 
Corporation's  denial  of  access  to  records? 

(a)  Right  of  appeal.  A  requester  has 
the  right  to  appeal  a  partial  or  full 
denial  of  an  FOIA  request.  The  appeal 
must  be  put  in  writing  and  sent  to  the 
reviewing  official  identified  in  the 
denial  letter.  The  requester  must  send 
the  appeal  within  60  days  of  the  letter 
denying  the  appeal. 

(b)  Contents  of  appeal.  The  written 
appeal  may  include  as  much  or  as  little 
information  as  the  requester  wishes  for 
the  basis  of  the  appeal. 

(c)  Review  process.  The  Chief 
Operating  Officer  (COO)  is  the 


designated  official  to  act  on  all  FOIA 
appeals.  The  COO's  determination  of  an 
appeal  constitutes  the  Corporation's 
final  action.  If  the  appeal  is  granted,  in 
whole  or  in  part,  the  records  will  be 
made  available  for  inspection  or  sent  to 
the  requester,  promptly,  unless  a 
reasonable  delay  is  justified.  If  the 
appeal  is  denied,  in  whole  or  in  part, 
the  COO  will  state  the  reasons  for  the 
decision  in  writing,  providing  notice  of 
the  right  to  judicial  review.  A  decision 
will  be  made  on  the  appeal  within  20 
days  (excepting  Saturdays,  Sundays, 
and  legal  public  holidays),  from  the  date 
the  appeal  was  received  by  the  COO. 

(d)  When  appeal  is  required.  If  a 
requester  wishes  to  seek  review  by  a 
court  of  an  unfavorable  determination, 
an  appeal  must  first  be  submitted  under 
this  section. 

§  2507.8    How  are  fees  determined? 

(a)  Policy.  It  is  the  policy  of  the 
Corporation  to  provide  the  widest 
possible  access  to  releasable 
Corporation  records  at  the  least  possible 
cost.  The  purpose  of  the  request  is 
relevant  to  the  fees  charged. 

(b)  Types  of  request.  Fees  will  be 
determined  by  category  of  requests  as 
follows: 

(1)  Commercial  use  requests  When  a 
request  for  records  is  made  for 
commercial  use,  charges  will  be 
assessed  to  cover  the  costs  of  searching 
for,  reviewing  for  release,  and 
reproducing  the  records  sought. 

(2)  Requests  for  educational  and  non- 
commercial scientific  institutions.  When 
a  request  for  records  is  made  by  an 
educational  or  non-commercial 
scientific  institution  in  furtherance  of 
scholarly  or  scientific  research, 
respectively,  charges  may  be  assessed  to 
cover  the  cost  of  reproduction  alone, 
excluding  charges  for  reproduction  of 
the  first  100  pages.  Whenever  the  total 
fee  calculated  is  $18.00  or  less,  no  fee 
shall  be  charged. 

(3)  Requests  from  representatives  of 
the  news  media.  When  a  request  for 
records  is  made  by  a  representative  of 
the  news  media  for  the  purpose  of  news 
dissemination,  charges  may  be  assessed 
to  cover  the  cost  of  reproduction  alone, 
excluding  the  charges  for  reproduction 
of  the  first  100  pages.  Whenever  the 
total  fee  calculated  is  $18.00  or  less,  no 
fee  shall  be  charged. 

(4)  Other  requests.  When  other 
requests  for  records  are  made  which  do 
not  fit  the  three  preceding  categories, 
charges  will  be  assessed  to  cover  the 
costs  of  searching  for  and  reproducing 
the  records  sought,  excluding  charges 
for  the  first  two  hours  of  search  time 
and  for  reproduction  of  the  first  100 
pages.  (However,  requests  from 


individuals  for  records  about 
themselves  contained  in  the  Agency's 
systems  of  records  will  be  treated  under 
the  fee  provisions  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a)  which  permit  the 
assessment  of  fees  for  reproduction 
costs  only,  regardless  of  the  requester's 
characterization  of  the  request.) 
Whenever  the  total  fee  calculated  is 
$18.00  or  less,  no  fee  shall  be  charged 
to  the  requester. 

(c)  Direct  costs.  Fees  assessed  shall 
provide  only  for  recovery  of  the 
Corporation's  direct  costs  of  search, 
review,  and  reproduction.  Review  costs 
shall  include  only  the  direct  costs 
incurred  during  the  initial  examination 
of  a  record  for  the  purposes  of 
determining  whether  a  record  must  be 
disclosed  under  this  part  and  whether 
any  portion  of  a  record  is  exempt  from 
disclosure  under  this  part.  Review  costs 
shall  not  include  any  costs  incurred  in 
resolving  legal  or  policy  issues  raised  in 
the  course  of  processing  a  request  or  an 
appeal  under  this  part. 

(d)  Charging  of  fees.  The  following 
charges  may  be  assessed  for  copies  of 
records  provided  to  a  requester; 

(1)  Copies  made  by  photostat  shall  be 
charged  at  the  rate  of  $0.10  per  pace. 

(2)  Searches  for  requested  records 
performed  by  clerical/administrative 
personnel  shall  be  charged  at  the  rate  of 
$4.00  per  quarter  hour. 

(3)  Where  a  search  for  requested 
records  cannot  be  performed  by  clerical 
administrative  personnel  (for  example, 
where  the  tasks  of  identifying  and 
compiling  records  responsive  to  a 
request  must  be  performed  by  a  skilled 
technician  or  professional),  such  search 
shall  be  charged  at  the  rate  of  $7.00  per 
quarter  hour. 

(4)  Where  the  time  of  managerial 
personnel  is  required,  the  fee  shall  be 
$10.25  for  each  quarter  hour  of  time 
spent  by  such  managerial  personnel. 

(5)  Computer  searches  for  requested 
records  shall  be  charged  at  a  rate 
commensurate  with  the  combined  cost 
of  computer  operation  and  operator's 
salary  attributable  to  the  search. 

(6)  Charges  for  non-release.  Charges 
may  be  assessed  for  search  and  review 
time,  even  if  the  Corporation  fails  to 
locate  records  responsive  to  a  request  or 
if  records  located  are  determined  to  be 
exempt  from  disclosure. 

(e)  Consent  to  pay  fees.  In  the  event 
that  a  request  for  records  does  not  state 
that  the  requester  will  pay  all  reasonable 
costs,  or  costs  up  to  a  specified  dollar 
amount,  and  the  FOIA  Officer 
determines  that  the  anticipated 
assessable  costs  for  search,  review  and 
reproduction  of  requested  records  will 
exceed  $25.00,  or  will  exceed  the  limit 
specified  in  the  request,  the  requester 
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shall  be  promptly  notified  in  writing. 
Such  notification  shall  state  the 
anticipated  assessable  costs  of  search, 
review  and  reproduction  of  records 
requested.  The  requester  shall  be 
afforded  an  opportunity  to  amend  the 
request  to  narrow  the  scope  of  the 
request,  or.  alternatively,  may  agree  to 
be  responsible  for  paying  the 
anticipated  costs.  Such  a  request  shall 
be  deemed  to  have  been  received  by  the 
Corporation  upon  the  date  of  receipt  of 
the  amended  request. 

(0  Advance  payment.  (1)  Advance 
payment  of  assessable  fees  are  not 
required  from  a  requester  unless: 

(i)  The  Corporation  estimates  or 
determines  that  assessable  charges  are 
likely  to  exceed  $250.00,  and  the 
requester  has  no  histor>'  of  payment  of 
FOIA  fees.  (Where  the  requester  has  a 
history  of  prompt  payment  of  fees,  the 
Corporation  shall  notif\'  the  requester  of 
the  likely  cost  and  obtain  written 
assurance  of  full  payment.) 

(ii)  A  requester  has  previously  failed 
to  pay  a  FOIA  fee  charged  in  a  timely 
fashion  (i.e.,  within  30  days  of  the  date 
of  the  billing). 

(2)  When  the  Corporation  acts  under 
paragraphs  (0(l)(i)  or  (ii)  of  this  section, 
the  administrative  time  limits 
prescribed  in  §  2507.5(a)  and  (b)  will 
begin  to  run  only  after  the  Corporation 
has  received  fee  payments  or 
assurances. 

(g)  Interest  on  non-payment.  Interest 
charges  on  an  unpaid  bill  may  be 
assessed  starting  on  the  31st  day 
following  the  day  on  which  the  billing 
was  sent.  Interest  will  be  assessed  at  the 
rale  prescribed  in  31  U.S.C.  3717  and 
will  accrue  from  the  date  of  the  billing. 
The  Corporation  may  use  the 
authorization  of  the  Debt  Collection  Act 
of  1982  (Pub.  L.  97-365,  96  Stat.  1749), 
as  amended,  and  its  administrative 
procedures,  including  disclosure  to 
consumer  reporting  agencies  and  the 
use  of  collection  agencies,  to  encourage 
payment  of  delinquent  fees. 

(h)  Aggregating  requests.  Where  the 
Corporation  reasonably  believes  that  a 
requester  or  a  group  of  requesters  acting 
together  is  attempting  to  divide  a 
request  into  a  series  of  requests  for  the 
purpose  of  avoiding  fees,  the 
Corporation  may  aggregate  those 
requests  and  charge  accordingly.  The 
Corporation  may  presume  that  multiple 
requests  of  this  type  made  within  a  30- 
day  period  have  been  made  in  order  to 
avoid  fees.  Where  requests  are  separated 
by  a  longer  period,  the  Corporation  will 
aggregate  them  only  where  there  exists 
a  solid  basis  for  determining  that 
aggregation  is  warranted  under  the 
circumstances  involved.  Multiple 


requests  involving  unrelated  matters 
will  not  be  aggregated. 

(i)  Making  payment.  Payment  of  fees 
shall  be  forwarded  to  the  FOIA  Officer 
by  check  or  money  order  payable  to 
"Corporation  for  National  and 
Community.£ervice  ".  A  receipt  for  any 
fees  paid  will  be  provided  upon  written 
reauest. 

(j)  Fee  processing.  No  fee  shall  be 
charged  if  the  administrative  costs  of 
collection  and  processing  of  such  fees 
are  equal  to  or  do  not  exceed  the 
amount  of  the  fee. 

(k)  Waiver  or  reduction  of  fees.  A 
requester  may.  in  the  original  request,  or 
subsequently,  apply  for  a  waiver  or 
reduction  of  document  search,  review 
and  reproduction  fees.  Such  application 
shall  be  in  writing,  and  shall  set  forth 
in  detail  the  reason(s)  a  fee  waiver  or 
reduction  should  be  granted.  The 
amount  of  any  reduction  requested  shall 
be  specified  in  the  request.  Upon  receipt 
of  such  a  request,  the  FOIA  Officer  will 
determine  whether  a  fee  waiver  or 
reduction  should  be  granted. 

(1)  A  waiver  or  reduction  of  fees  shall 
be  granted  only  if  release  of  the 
requested  information  to  the  requester  is 
in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Corporation,  and  it  is 
not  primarily  in  the  commercial  interest 
of  the  requester.  The  Corporation  shall 
consider  the  following  factors  in 
determining  whether  a  waiver  or 
reduction  of  fees  will  be  granted: 

(i)  Does  the  requested  information 
concern  the  operations  or  activities  of 
the  Corporation? 

(ii)  If  so,  will  disclosure  of  the 
information  be  likely  to  contribute  to 
public  understanding  of  the 
Corporation's  operations  and  activities? 

(iii)  If  so.  would  such  a  contribution 
be  significant? 

(iv)  Does  the  requester  have  a 
commercial  interest  that  would  be 
furthered  by  disclosure  of  the 
information? 

(v)  If  so,  is  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  sufficiently  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  primarily 
in  the  commercial  interest  of  the 
requester? 

(2)  In  applying  the  criteria  in 
paragraph  (k)(l)  of  this  section,  the 
Corporation  will  weigh  the  requester's 
commercial  interest  against  any  public 
interest  in  disclosure.  Where  there  is  a 
public  interest  in  disclosure,  and  that 
interest  can  fairly  be  regarded  as  being 
of  greater  magnitude  than  the 
requester's  commercial  interest,  a  fee 
waiver  or  reduction  may  be  granted. 


(3)  When  a  fee  waiver  application  has 
been  included  in  a  request  for  records, 
the  request  shall  not  be  considered 
officially  received  until  a  determination 
is  made  regarding  the  fee  waiver 
application.  Such  determination  shall 
be  made  within  five  working  days  from 
the  date  any  such  request  is  received  in 
writing  by  the  Corporation. 

§2507,9     Wi^ai  records  wi:  o*  Of-'ec 
disclosure  under  this  part? 

Since  the  policy  of  the  Corporation  is 
to  make  the  maximum  amount  of 
information  available  to  the  public 
consistent  with  its  other 
responsibilities,  written  requests  for  a 
Corporation  record  made  under  the 
provisions  of  the  FOIA  may  be  denied 
when: 

(a)  The  record  is  subject  to  one  or 
more  of  the  exemptions  of  the  FOIA. 

(b)  The  record  has  not  been  described 
clearly  enough  to  enable  the 
Corporation  staff  to  locate  it  within  a 
reasonable  amount  of  effort  by  an 
employee  familiar  with  the  files. 

(c)  The  requestor  has  failed  to  comply 
with  the  procedural  requirements, 
including  the  agreement  to  pay  any 
required  fee. 

(d)  For  other  reasons  as  required  by 
law,  rule,  regulation  or  policy. 

§  2507  10     What  records  sr»  Sf>^c  ficatty 
exempt  from  disclosure^ 

Any  reasonably  segregable  portion  of 
a  record  shall  be  provided  to  any  person 
requesting  such  record  after  deletion  of 
portions  which  are  exempt  under  this 
section.  The  following  categories  are 
examples  of  records  maintained  by  the 
Corporation  which,  under  the  provision 
of  5  U.S.C.  552(b).  are  exempted  from 
disclosure: 

(a)  Records  required  to  be  withheld 
under  criteria  established  by  an 
Executive  Order  in  the  interest  of 
national  defense  and  policy  and  which 
are  in  fact  properly  classified  pursuant 
to  any  such  Executive  Order  Included 
in  this  category  are  records  required  by 
Executive  Order  No.  12958  (3  CFR.  1995 
Comp.,  p.  333),  as  amended,  to  be 
classified  in  the  interest  of  national 
defense  or  foreign  policy. 

(b)  Records  related  solely  to  internal 
personnel  rules  and  practices.  Included 
in  this  category  are  internal  rules  and 
regulations  relating  to  personnel 
management  operations  which  cannot 
be  disclosed  to  the  public  without 
substantial  prejudice  to  the  effective 
performance  of  significant  functions  of 
the  Corporation. 

(c)  Records  specifically  exempted 
firom  disclosure  by  statute. 

(d)  Information  of  a  commercial  or 
financial  nature  including  trade  secrets 
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given  in  confidence.  Included  in  this 
cate^fory  are  records  containing 
commercial  or  financial  information 
obtained  from  any  person  and 
customarily  regarded  as  privileged  and 
confidential  by  the  person  from  whom 
they  were  obtained. 

(e)  Interagency  or  intraagency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other  than 
a  party  in  litigation  with  the 
Corporation.  Included  in  this  category 
are  memoranda,  letters,  inter-agency 
and  intra-agency  communications  and 
internal  drafts,  opinions  and 
interpretations  prepared  by  staff  or 
consultants  and  records  meant  to  be 
used  as  part  of  deliberations  by  staff,  or 
ordinarily  used  in  arriving  at  policy 
determinations  and  decisions. 

(f)  Personnel,  medical  and  similar 
files.  Included  in  this  category  are 
personnel  and  medical  information  files 
of  staff,  individual  national  service 
applicants  and  participants,  lists  of 
names  and  home  addresses,  and  other 
files  or  material  containing  private  or 
personal  information,  the  public 
disclosure  of  which  would  amount  to  a 
clearly  unwarranted  invasion  of  the 
privacy  of  any  person  to  whom  the 
information  pertains. 

(g)  Investigatory  files.  Included  in  this 
category  are  files  compiled  for  the 
enforcement  of  all  laws,  or  prepared  in 
connection  with  government  litigation 
and  adjudicative  proceedings,  provided 
however,  that  such  records  shall  be 
made  available  to  the  extent  that  their 
production  will  not: 

(1)  Interfere  with  enforcement 
proceedings; 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudications 

(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy; 

(4)  Disclose  the  identity  of  a 
confidential  source,  and  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 

a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  security 
intelligence  investigation,  confidential 
information  furnished  by  confidential 
source. 

(5)  Disclose  investigative  techniques 
and  procedures;  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel. 

f  2S07.1 1     Wtut  are  the  procedures  for  ttie 
rel«as«  of  comm«rcial  busln«ss 
Information? 

(a)  Notification  of  business  submitter. 
The  Corporation  shall  promptly  notify  a 
business  submitter  of  any  request  for 
Corporation  records  containing  business 
information.  The  notice  shall  either 
specifically  describe  the  nature  of  the 


business  information  requested  or 
provide  copies  of  the  records,  or 
portions  thereof  containing  the  business 
information. 

(b)  Business  submitter  reply.  The 
Corporation  shall  afford  a  business 
submitter  10  working  days  to  object  to 
disclosure,  and  to  provide  the 
Corporation  with  a  written  statement 
specifying  the  grounds  and  arguments 
why  the  information  should  be  withheld 
under  Exemption  (b)(4)  of  the  Act. 

(c)  Considering  and  balancing 
respective  interests.  (1)  The  Corporation 
shall  carefully  consider  and  balance  the 
business  submitter's  objections  and 
specific  grounds  for  nondisclosure 
against  such  factors  as: 

(i)  The  general  custom  or  usage  in  the 
occupation  or  business  to  which  the 
information  relates  that^t  be  held 
confidential;  and 

(ii)  The  number  and  situation  of  the 
individuals  who  have  access  to  such 
information;  and 

(iii)  The  type  and  degree  of  risk  of 
financial  injury  to  be  expected  if 
disclosure  occurs;  and 

(iv)  The  length  of  time  such 
information  should  be  regarded  as 
retaining  the  characteristics  noted  in 
paragraphs  (c)(1)  (i)  through  (iii)  of  this 
section  in  determining  whether  to 
release  the  requested  business 
information. 

(2)(i)  Whenever  the  Corporation 
decides  to  disclose  business  information 
over  the  objection  of  a  business 
submitter,  the  Corporation  shall  forward 
to  the  business  submitter  a  written 
notice  of  such  decision,  which  shall 
include: 

(A)  The  name,  and  title  or  position,  of 
the  person  responsible  for  denying  the 
submitter's  objection; 

(B)  A  statement  of  the  reasons  why 
the  business  submitter's  objection  was 
not  sustained; 

(C)  A  description  of  the  business 
information  to  be  disclosed;  and 

(D)  A  specific  disclosure  date. 

(ii)  The  notice  of  intent  to  disclose 
business  information  shall  be  mailed  by 
the  Corporation  not  less  than  six 
working  days  prior  to  the  date  upon 
which  disclosure  will  occur,  with  a 
copy  of  such  notice  to  the  requester. 

(a)  When  notice  to  business  submitter 
is  not  required.  The  notice  to  business 
submitter  shall  not  apply  if: 

(1)  The  Corporation  determines  that 
the  information  shall  not  be  disclosed; 

(2)  The  information  has  previously 
been  published  or  otherwise  lawfully 
been  made  available  to  the  public:  or 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552). 

(e)  Notice  of  suit  for  release. 
Whenever  a  requester  brings  suit  to 


compel  disclosure  of  business 
information,  the  Corporation  shall 
promptly  notify  the  business  submitter. 

12507.12    Authority. 

The  Corporation  receives  authority  to 
change  its  governing  regulations  from 
the  National  and  Community  Service 
Act  of  1990.  as  amended  (42  U.S.C. 
12501  et  seq.). 

.Appt-ndix  .\  to  Part  Z^O"  -Frprdnm  of 
iniornidtion  .-\(  t  RfHjuest  letter 
(Sample! 

Freedom  of  Information  Act  Officsr   

Name  of  Agency 


Address  of  Agency 

City.  State.  Zip  Code  

Re:  Freedom  of  Information  Act  Request. 

Dear :  This  is  a  request  under  the 

Freedom  of  Information  Act. 

I  request  that  a  copy  of  the  following 
documents  jor  documents  containing  the 
following  information!  be  provided  to  me: 
(identify  the  documents  or  information  as 
specifically  as  possible). 
[Sample  requester  descriptions] 

— A  representative  of  the  news  media 

affiliated  with  the newspaper 

(magazine,  television  station,  etc.)  and  this 
request  is  made  as  part  of  news  gathering  and 
not  for  commercial  use. 

— Affiliated  with  an  educational  or  non- 
commercial scientific  institution,  and  this 
request  is  not  for  commercial  use. 

— An  individual  seeking  information  for 
personal  use  and  not  for  commercial  use. 

— Affiliated  with  a  private  corporation  and 
am  seeking  information  for  use  in  the 
company's  business. 

IQptional]  I  am  willing  to  pay  fees  for  this 

request  up  to  a  maximum  of  S .  If  you 

estimate  that  the  fees  will  exceed  this  limit, 
please  inform  me  first. 

lOptionall  I  request  a  waiver  of  all  fees  for 
this  request.  Disclosure  of  the  requested 
information  to  me  is  in  the  public  interest 
because  it  is  likely  to  contribute  significantly 
to  public  understanding  of  the  operations  or 
activities  of  government  and  is  not  primarily 
in  my  commercial  interest.  (Include  a 
sp>eciric  explanation.) 

In  order  to  help  you  determine  my  status 
to  assess  fees,  you  should  know  that  I  am 
(insert  a  suitable  description  of  the  requester 
and  the  purpose  of  the  request). 

Thank  you  for  your  consideration  of  this 
request. 

Sincerely. 

Name 

Address     

City.  State.  Zip  Code  

Telephone  Number  lOptionall     


Appendix  B  to  Part  2507 — Freedom  of 
InforTTiation  Act  .Appeal  for  Release  of 

Irifurrnalmii  iSamplel 


Appeal  uiticer 
Name  of  Agency 


Address  of  Agency 

City.  State.  Zip  Code  

Re:  Freedom  of  Information  Act  Appeal. 
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Dear :  This  is  an  appeal  under  the 

Freedom  of  Information  Act. 

On  (date).  I  requested  documents  under  the 
Freedom  of  Information  Act.  My  request  was 
assigned  the  following  identification  number 

.  On  (date).  I  received  a  response  to 

my  request  in  a  letter  signed  by  (name  of 
official).  I  appeal  the  denial  of  my  request. 

[Optional)  The  documents  that  were 
withheld  must  be  disclosed  under  the  FOIA 
because  *   *   *. 

[Optional!  Respond  for  waiver  of  fees.  I 
appeal  the  decision  to  deny  my  request  for 
a  waiver  of  fees.  I  believe  that  I  am  entitled 
to  a  waiver  of  fees.  Disclosure  of  the 
documents  I  requested  is  in  the  public 
interest  because  the  information  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operation  or  activities 
of  government  and  is  not  primarily  in  my 
commercial  interest.  (Provide  details) 

[Optional!  I  appeal  the  decision  to  require 
me  to  pay  review  costs  for  this  request.  I  am 
not  seeking  the  documents  for  a  commercial 
use.  (Provide  details) 

(Optional!  1  app>eal  the  decision  to  require 
me  to  pay  search  charges  for  this  request.  I 
am  a  repwrter  seeking  information  as  part  of 
news  gathering  and  not  for  commercial  use. 

Thank  you  for  your  consideration  of  this 
app)eal. 

Sincerely. 

Name 

Address     

City.  State.  Zip  Code  

Telephone  Number  [Optional)     

Dated:  May  8. 1998. 
Kenneth  L.  Klothen. 
General  Counsel. 
[FR  Doc  98-12650  Filed  5-12-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Docket  96-128;  DA  98-701] 

Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation 
Provisions  of  the  Telecommunications 
Act  of  1996;  AT&T  Request  for  Limited 
Waiver  of  the  Per-Call  Compensation 
Obligation 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule;  clarification  and 

waivers. 

SUMMARY:  The  Common  Carrier  Bureau 
adopted  an  Order  ("Chtler").  which 
clarifies  certain  requirements  set  forth 
in  the  Per-phone  Compensation  Waiver 
Order.  The  Order  clarifies  the  following: 
the  data  to  be  used  for  the  payment  of 
payphone  compensation  for  the  fourth 
quarter  of  1997  and  first  quarter  of  1998 
for  payphones  that  are  not  capable  of 
providing  payphone-specific  coding 
digits;  the  method  for  allocating  among 


payors  the  payphone  compensation 
requirements  for  payphones  served  by 
non-equal  access  switches;  and  the 
eligibility  of  payphones  on  automatic 
number  identification  ("ANI")  lists. 
DATES:  Effective  April  10.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Crellin,  Format  Complaints  and 
Investigations  Branch,  Enforcement 
Division.  Common  Carrier  Bureau,  (202) 
418-41960 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Bureau's  Order  in  CC 
Docket  No.  96-128  [DA  98-701], 
adopted  on  April  10,  1998,  and  released 
on  April  10,  1998.  The  hill  text  of  the 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  239, 
1919  M  Street,  N.W.,  Washington,  D.C. 
The  complete  text  of  this  decision  also 
may  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
1231  20th  Street,  N.W..  Washington. 
DC.  20036. 

SUMH«ARY  OF  ORDER 
Introduction 

1.  In  the  Order,  the  Bureau  clarifies 
certain  requirements  set  forth  in  the  Per- 
phone  Compensation  Waiver  Order, ^ 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  which  was  adopted  on 
April  3.  1998.  by  the  Common  Carrier 
Bureau  ("Bureau  ").  The  Per-phone 
Compensation  Waiver  Order  granted 
interexchange  carriers  ("IXCs")  a 
limited  waiver  of  the  payphone 
compensation  requirements  set  forth  in 
the  Payphone  Orders  ^  to  enable  IXCs  to 
pay  to  payphone  service  providers 
("PSPs")  per-phone  instead  of  per-call 
compensation  for  subscriber  800  and 
access  code  calls  originated  from 
payphones  when  payphone-specific 


'  Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation  Provisions  of 
i.Te  Telecommunications  Act  of  1996.  Memorandum 
Opinion  and  Order.  DA  9a-642  (rel.  Apr.  3.  1998) 
("Per-phone  Compensation  Waiver  Order"). 

'  Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation  Provisions  of 
the  Telecommunications  Act  of  1996.  CC  Docket 
No.  96-128.  Report  and  Order.  61  FR  52307 
(October  7.  1996)  ("Report  and  Order"):  Order  on 
Reconsideration.  61  FR  65341  (December  12.  1996) 
("Order  on  Reconsideration")  (together  the 
"Payphone  Orders").  The  Payphone  Orders  were 
affirmed  in  part  and  vacated  in  part.  See  Illinois 
Public  Telecomm.  Ass'n  v.  KCC.  117  F.3d  555  (D.C. 
Cir.  1997)  ("Illinois  Public  Telecomm.");  see  also 
Second  Report  and  Order.  13  FCC  Red  1778  (1997) 
("Second  Report  and  Order"),  pets,  for  recon. 
pending,  review  pending.  MCI  Telecomm.  Corp.  v. 
FCC.  D.C.  Circuit  No.  97-1675  (filed  Nov.  7.  1997): 
Sprint  Corp.  v.  FCC.  D.C.  Qrcuit  No.  97-1685  (filed 
Nov.  13.  1997):  Personal  Communications  Industry 
Association  v.  FCC.  D.C.  Circuit  No.  97-1709  (filed 
Dec.  1. 1997);  Illinois  Public  Telecommunications 
Association  v.  FCC.  D.C  Circuit  No.  97-1713  (filed 
Dec.  3.  1997). 


coding  digits  ^  are  not  available  from 
those  payphones.  The  Bureau's  Order 
clarifies  the  following:  (1)  The  data  to  be 
used  for  the  payment  of  payphone 
compensation  for  the  fourth  quarter  of 
1997  and  first  quarter  of  1998  for 
payphones  that  are  not  capable  of 
providing  payphone-specific  coding 
digits;  (2)  the  method  for  allocating 
among  payors  the  payphone 
compensation  requirements  for 
payphones  served  by  non-equal  access 
switches;  and  (3)  the  eligibility  of 
payphones  on  automatic  number 
identification  ("ANI")  lists. 

II.  Background 

2.  In  the  Per-phone  Compensation 
Waiver  Order,  the  Bureau  concluded 
that  the  waiver  granted  therein  to  allow 
IXCs  to  pay  per-phone  compensation 
when  payphone-specific  coding  digits 
are  not  available  from  a  payphone  is 
necessary  to  ensure  that  PSPs  receive 
fair  comp)ensation  while  local  exchange 
carriers  ( "LECs").  PSPs.  and  IXCls 
transition  to  providing  and  receiving 
payphone-specific  coding  digits  to 
identify  calls  from  payphones. 

3.  Previously,  the  Bureau  had  adopted 
the  Bureau  Coding  Digit  Waiver  Order 
clarifying  the  payphone-specific  coding 
digit  requirements  set  forth  in  the 
Payphone  Orders  and  granting  limited 
waivers  of  the  requirement  that  LECs 
provide  payphone-specific-coding  digits 
to  PSPs,  and  that  PSPs  provide 
payphone-specific  coding  digits  from 
their  payphones  to  IXCs.  before  PSPs 
can  receive  per-call  compensation  from 
IXCs  for  subscriber  800  and  access  code 
calls.  The  Bureau  explained  in  the  Per- 
phone  Compensation  Waiver  Order  that 
the  order  serves  as  a  companion  order 
to  the  Bureau  Coding  Digit  Waiver 
Order,  because  in  the  Per-phone 
Compensation  Waiver  Order,  the  Bureau 
granted  IXCs  *  a  waiver  of  the  per-call 
compensation  requirement  so  they  may 
pay  per-phone  instead  of  per-call 


'  Payphone-specific  coding  digits  provide  • 
method  for  LECs  to  transmit,  with  the  automatic 
number  identification  (ANI).  information  (coding 
number  or  digits)  identifying  a  call  as  having  been 
placed  specifically  from  a  payphone.  Order  on 
Reconsideration.  11  FCC  Red  21.265-66.  para.  64. 
See  Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation  Provisions  of 
the  Telecommunications  Act  of  1996,  Memorandum 
Opinion  and  Order.  CC  Docket  No.  96-128.  DA  98- 
481  (rel.  Mar.  9,  1998)  63  FR  20534  (April  27,  1998) 
("Bureau  Coding  Digit  Waiver  Order"). 

'For  purposes  of  paying  compensation  for 
compensable  calls  and  other  associated  obligations, 
such  as  tracking  calls,  we  note  that  the  term  "IXC" 
includes  an  LEC  when  it  provides  interstate. 
intraLATA  toll  service.  See  Report  and  Order.  61  FR 
52307  (October  7.  1996);  Order  on  Reconsideration, 
11  FCC  Red  at  21.270.  paras.  74-75  li  21.278.  para. 
92.  Carriers  required  to  pay  per-call  compensation 
pursuant  to  the  Payphone  Orders  also  are  referred 
to  as  "payors"  in  this  order. 
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lon  for  the  payphones  for 
Hureau  granted  waivers  in  the 

Burfuu  Waivt^r  Order  ^  and  the  Bureau 

Coding  Digit  Waiver  Order. 

III.  Discussion 

A.  Payphone  Compensation  Payments 

4  The  Bureau  Coding  Digit  Waiver 
Order  required  that  payments  for 
payphone  compensation  be  remitted  at 
least  on  a  quarterly  basis  That  order 
required  that  the  payment  for  the 
October  1997  through  December  31. 
1997  period  be  paid  no  later  than  April 
1.  1998.  The  Bureau  stated  in  the  Per- 
phone  Waiver  Order  that  because  some 
IXCs  will  have  to  obtain  additional 
information  and  calculate  their  per- 
phone  compensation  amounts,  these 
IXCs  may  need  additional  time  to  make 
the  payments  to  PSPs  for  the  October 
1997  through  December  31.  1997  period 
for  payphone  compensation.  Thus,  the 
order  stated  that  IXCs  may  make  this 
paymfint  no  later  than  April  30,  1998. 
but  must  include  additional  interest  for 
the  period  after  April  1.  1998,  at  the  rate 
of  11.25  percent  simple  interest  per 
year,  if  the  payment  was  not  made  by 
April  1,  1998 

5.  In  the  Per- phone  Waiver  Order,  the 
Bureau  required  that  pursuant  to  the 
waiver  granted  therein,  with  the 
exception  of  the  compensation  method 
for  those  payphones  that  are  able  to 
provide  payphone-specific  coding 
digits,  IXCs  must  use  call  volume 
information  obtained  from  October  1997 
through  March  31.  1998  (the  •"sample 
period"),  to  establish  average  subscriber 
800  and  access  code  call  volumes  per- 
phone  to  compensate  PSPs  for  calls 
originated  from  their  payphones  during 
the  fourth  quarter  of  1997  and  the  first 
quarter  of  1998  (from  October  7,  1997 
through  March  31.  1998).  In  the  Order. 
the  Bureau  clarifies  that  if  calculating 
the  average  call  volumes  using  the  six- 
month  "sample  period"  of  data  will 
delay  payment  for  the  fourth  quarter  of 
1997  beyond  the  deadline  set  forth  in 
that  order.  IXCs  must  compensate  PSPs 
for  the  fourth  quarter  of  1997  based  on 
data  from  the  fourth  quarter  of  1997. 
and  compensate  PSPs  for  the  first 
quarter  of  1998  based  on  data  from  the 
first  quarter  of  1998  using  the  same 
methodology  specified  in  the  Perphone 
Waiver  Order  but  revised  to 
accommodate  a  three-month  rather  than 
a  six-month  period  of  call  volume  and 
payphone  information. 


B.  Payphone  Compensation  for 
Payphones  Served  by  Non-Equal  Access 
Switches 

6.  In  the  Per-phone  Waiver  Order,  the 
Bureau  stated  that  payphones  served  by 
non-equal  access  switches  must  be 
compensated  for  16  calls  per-phone  per 
month,  until  payphone-specinc  coding 
digits  are  available  for  those  payphones. 
Because  the  number  of  payphones  on 
non-equal  access  switches  and  the 
number  of  calls  for  which  such 
payphones  should  be  compensated  is 
small,  the  Bureau  finds  it  is  appropriate 
to  allocate  compensation  obligations  for 
these  payphones  among  payors  in  a 
different  manner  than  other  payphones. 
Therefore,  per-phone  compensation  for 
PSP  payphones  served  by  non-equal 
access  switches  will  be  based  on  call 
distribution  data  submitted  to  the 
Commission  by  the  LEC  Coalition.  The 
LEC  Coalition  provided  data  from  three 
Bell  Operating  Companies  ("BOCs")  in 
an  aggregated  form  illustrating  the 
average  calls  per-phone  per  month,  and 
the  percentage  of  average  calls  per 
month  of  the  total  calls  received  by  each 
payor.  The  Bureau  finds,  however, 
compensation  due  to  PSP  payphones 
served  by  non-equal  access  switches 
should  be  allocated  among  the  lop  ten 
carriers  receiving  the  highest  amount  of 
subscriber  800  and  access  code  calls  as 
indicated  by  the  LEC  Coalition  data, 
because  the  number  of  calls  for  which 
compensation  is  due  is  so  small.  Were 
the  Bureau  to  require  all  carriers  to 
compensate  payphones  served  by  non- 
equal  access  switches,  many  carriers 
would  be  forced  to  compensate  PSPs  for 
mere  fractions  of  calls. 

7.  Therefore,  to  compensate  PSPs  for 
payphones  served  by  non-equal  access 
switches,  each  IXC  listed  in  the  Order 
will  multiply  its  percentage  of  average 
calls  per  month  total  as  stated  in  the 
LEC  Coalition  data  by  16  calls  per- 
phone  per  month.*  That  number  is  the 
average  number  of  calls  for  which  that 
carrier  must  compensate  the  PSP  for 
payphones  served  by  non-equal  access 
switches.  That  number  will  then  be 
multiplied  by  three,  to  determine  the 
quarterly  call  volume,  and  then  by 
S0.284  to  determine  the  amount  owed. 

8.  The  Bureau  finds  that  the  LEC 
Coalition  data  is  an  appropriate  basis 
upon  which  to  allocate  compensation 
for  payphones  served  by  non-equal 
access  switches  because  the 
compensation  due  is  small. 


^  Implatnentalion  of  the  Pay  Telephon* 
Reclassirication  and  Compensation  Provisions  of 
the  Telecommunications  Act  of  1996.  62  FR  58699, 
(October  JO.  J997)  ("Bureau  Waiver  Order'). 


■The  LEC  Coalition  data  indicates  the  following 
percentage  allocation:  (I)  AT»T;  37.08%;  (2)  MQ: 
25  33%;  (3)  WorldCom;  12.17%:  (4)  Sprint:  10.76%: 
(5)  LCI;  2.83%.  (6)  Frontier  2.75%;  (7)  BOC 
weighted  average:  2.19%:  (8)  Allnet  Dial  1  Service: 
114%:  (9)  Cable  »  Wireless:  0.99%:  (10)  Switched 
Services;  0  63%  Id 


Notwithstanding  the  Bureau's  decision 
in  the  Per-phone  Waiver  Order  that  this 
data  is  not  appropriate  to  assess 
compensation  obligations  for  all 
payphones,  here  this  data  is 
representative  of  the  number  of 
compensable  calls  made  from 
payphones  on  non-equal  access 
switches  and  is  appropriate  for 
allocating  each  carrier's  share  of 
compensation  obligations.  Therefore, 
the  concerns  raised  in  reference  to  using 
this  data  as  a  compensation  method  for 
all  payphones  are  not  present  here. 

C.  Payphones  on  the  ANJ  List 

9.  In  the  Per-phone  Waiver  Order,  the 
Bureau  stated  that  payphones  can 
receive  compensation  only  for  those 
months  that  they  were  in  service.  The 
Bureau  Waiver  Order  stated  that 
payphones  appearing  on  the  LEC- 
provided  lists  of  payphones  are  eligible 
for  per-call  compensation  even  if  they 
do  not  transmit  payphone-specific 
coding  digits.  The  Bureau  clarifies  that 
as  stated  in  the  Bureau  Waiver  Order, 
for  payphones  that  do  not  provide 
payphone-specific  coding  digits,  payors 
must  look  to  the  ANl  lists  to  determine 
which  payphones  ^  are  eligible  for 
compensation.  Prior  to  the  Bureau 
CodingDigit  Waiver  Order.  LECs  were 
required  to  provide  ANI  lists  on  a 
quarterly  basis.  That  order  required  that 
LECs  make  available  on  request  monthly 
ANI  lists.  Thus,  for  the  fourth  quarter  of 
1997  and  the  first  quarter  of  1998, 
payors  must  use  quarterly  ANI  lists. 
Thereafter,  payors  must  use  the  monthly 
ANI  lists  that  payors  can  obtain  from 
LECs.  If  there  are  disputes  between  IXCs 
and  PSPs  regarding  whether  certain 
payphones  were  in  service  during  a 
specific  period  even  if  they  are  on  the 
ANI  lists,  such  disputes  should  not  be 

a  basis  for  delay  of  payphone 
compensation  payments. 

rV.  Conclusion  and  Ordering  Clauses 

10.  The  Bureau  concluded  in  the 
Order  that  the  clarifications  to  the  Per- 
phone  Compensation  Waiver  Order  are 
in  the  public  interest,  because  they  will 
further  the  goals  of  Section  276  of  the 
Act,  and  that  PSPs  should  be 
compensated  for  each  and  every 
completed  call  and  will  ease  the 
transition  to  per-call  compensation. 

11.  Accordingly,  pursuant  to  authority 
contained  in  Sections  1,  4,  201-205. 
218,  226.  and  276  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151,  154.  201-205, 
218,  226.  and  276.  and  the  authority 
delegated  by  §§  0.91  and  0.291  of  the 


'Bureau  Waiver  Order.  12  FCC  Red  at  16.390-91. 
paras.  9-14. 
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Commission's  rules,  47  C.F.R.  0.91, 
0.291,  the  policies  and  requirements  set 
forth  in  the  payphone  proceeding  and 
the  Per-phone  Compensation  Waiver 
Order  are  clarified. 

Fpfi'Tri!  Girnmunications  Commission. 

Robert  W  Spangler, 

Acting  Chief,  Enforcement  Division,  Common 
Carrier  Bureau. 

(FR  Doc  98-12346  Filed  5-12-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Docket  96-128;  DA  98-642] 

Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation 
Provisions  of  the  Telecommunications 
Act  of  1996;  AT4T  Request  for  Limited 
Waiver  of  the  Per-Call  Compensation 
Obligation 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  clarification  and 

waivers 

SUMMARY:  The  Common  Carrier  Bureau 
adopted  a  Memorandum  Opinion  and 
Order  ("Order"),  which  grants 
interexchange  carriers  ("IXCs ')  a  waiver 
of  the  payphone  compensation 
requirements  of  the  Payphone  Orders  to 
enable  them  to  pay  to  payphone  service 
providers  ("PSPs")  per-phone  instead  of 
per-call  compensation  for  subscriber 
800  and  access  code  calls  from 
payphones  when  payphone-specific 
coding  digits  are  not  available  from 
those  payphones.  The  Order  also  serves 
as  a  companion  to  the  Bureau  Coding 
Digit  Waiver  Order,  because  in  the  Order 
the  Bureau  grants  IXCs  a  waiver  of  the 
per-call  compensation  requirement  so 
they  may  pay  per-phone  instead  of  per- 
call  compensation  for  the  payphones  for 
which  the  Bureau  granted  waivers  in  the 
Bureau  Waiver  Order  and  the  Bureau 
Coding  Digit  Waiver  Order. 
DATES:  Effective  April  3.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Creilin,  Formal  Complaints  and 
Investigations  Branch,  Enforcement 
Division,  Common  Carrier  Bureau,  (202) 
41R-OqR0 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Bureau's  Memorandum 
Opinion  and  Order  in  CC  Docket  No. 
96-128  (DA  98-642],  adopted  on  April 
3,  1998,  and  released  on  April  3,  1998. 
The  full  text  of  the  Memorandum 
Opinion  and  Order  ("Order")  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


FCC  Reference  Center.  Room  239,  1919 
M  Street,  N.W.,  Washington,  D.C.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services.  1231  20th 
Street,  N.VV  ,  Washington.  D.C.  20036. 

MEMORANDUM  OPINION  AND  ORDER 

I.  Introduction 

1.  In  the  Order,  the  Common  Carrier 
Bureau  ("Bureau")  grants  interexchange 
carriers  ("IXCs")  a  waiver  of  the 
payphone  compensation  requirements 
of  the  Payphone  Orders '  to  enable  them 
to  pay  to  payphone  service  providers 
("PSPs")  per-phone  instead  of  per-call 
compensation  for  subscriber  800  and 
access  code  calls  from  payphones  when 
payphone-specific  coding  digits  are  not 
available  from  those  payphones.  On 
March  9,  1998,  the  Bureau  adopted  a 
Memorandum  Opinion  and  Order 
clarif\ing  the  payphone-specific  coding 
digit  requirements  set  forth  in  the 
Payphone  Orders  and  granting  limited 
waivers  of  the  requirement  that  local 
exchange  carriers  ("LECs")  provide 
payphone-specific-coding  digits  to 
PSPs,  and  that  PSPs  provide  coding 
digits  from  their  payphones  to  IXCs, 
before  PSPs  can  receive  per-call 
compensation  firom  IXCs  for  subscriber 
800  and  access  code  calls. ^  The  Order 
serves  as  a  companion  to  the  Bureau 
Coding  Digit  Waiver  Order,  because  in 
the  order  the  Bureau  grants  IXCs  a 
waiver  of  the  per-call  compensation 
requirement  so  they  may  pay  per-phone 
instead  of  per-call  compensation  for  the 
payphones  for  which  the  Bureau 
granted  waivers  in  the  Bureau  Waiver 


'  Implementation  of  the  Pay  Telephone 
Beclassification  and  Compensation  Provisions  of 
the  Telecommunications  Act  of  1996.  CC  Docket 
No.  96-128.  Report  and  Order.  61  FR  52307 
(October  7.  1996)  V'Beport  and  Order"):  Order  on 
Reconsideration.  61  FR  65341  (December  12,  1996). 
["Order  on  Baconsideration")  (together  the 
"Payphone  Orders").  The  Payphone  Orders  were 
afflrmed  in  part  and  vacated  in  part.  See  Illinois 
Public  Telecomm.  Ass'n  v.  FCC.  117  F.3d  555  (DC. 
Cir.  1997)  {"Illinois  Public  Telecomm").  See  also 
Second  Report  and  Order.  13  FCC  Red  1778  (1997) 
("Second  Beport  and  Order''],  pets,  for  recon. 
pending,  revievir  pending,  MQ  Telecomm.  Corp.  v. 
FCC.  D.C.  Circuit  No.  97-1675  (filed  November  7. 
1997):  Sprint  Corp  v.  FCC,  D.C.  Circuit  No.  97- 
1685  (filed  November  13.  1997);  Personal 
Communications  Industry  Association  v.  FCC,  D.C. 
Circuit  No.  97-1709  (filed  December  1.  1997): 
Illinois  Public  Telecommunications  Association  v. 
FCC.  DC.  Circuit  No.  97-1713  (filed  December  3. 
1997). 

^  See  Bureau  Coding  Digit  Waiver  Order, 
Memorandum  Opinion  and  Order.  CC  Docket  No. 
96-128.  DA  98-481  at  paras.  19-20  (rel.  March  9, 
1998),  63  FR  20534  (April  27.  1998). 


Order  ^  and  the  Bureau  Coding  Digit 
Waiver  Order.* 

2.  Moreover,  in  the  Order,  the  Bureau 
addresses  a  letter  filed  by  AT&T 
Corporation  ("AT&T")  requesting  that 
AT&T,  and  other  similarly  situated 
IXCs,  receive  a  waiver  to  pay  per-phone 
rather  than  per-call  compensation  when 
payphone-specific  coding  digits  are  not 
available  for  a  payphone.  The  Order 
grants  in  part  AT&T's  request  that  AT&T 
and  other  similarly  situated  IXCs  be 
permitted  to  compensate  PSPs  on  a  per- 
phone  basis,  where  payphone-specinc 
coding  digits  are  not  available.  The 
Order  concludes  that  the  waiver  granted 
therein,  which  allows  IXCs  to  pay  per- 
phone  compensation  when  payphone- 
specific  coding  digits  are  not  available 
from  a  payphone,  is  necessary  to  ensure 
that  PSPs  receive  fair  compensation 
while  LECs,  PSPs,  and  IXCs  transition  to 
providing  and  receiving  payphone- 
specific  coding  digits  to  identify  calls 
from  payphones.  bi  the  Order,  the 
Bureau  also  concludes  that  granting  the 
waiver  and  allowing  IXCs  to  pay  per- 
phone  instead  of  per-call  compensation 
where  payphone-specific  coding  digits 
are  not  available  is  in  the  public 
interest. 

3.  The  Bureau  Coding  Digit  Waiver 
Order  required  that  payments  be 
remitted  at  least  on  a  quarterly  basis. 
That  order  required  that  the  payment  for 
the  October  1997  through  December  31, 
1997  period  must  be  paid  no  later  than 
April  1,  1998.  In  the  Order,  however, 
the  Bureau  notes  that  the  waiver  granted 
therein  will  require  some  IXCs  to  obtain 
additional  information  and  calculate 
their  per-phone  compensation  amounts, 
and  that  these  IXCs  may  need  additional 
time  to  make  the  payments  to  PSPs  for 
the  October  1997  through  December  31, 
1997  period  for  payphone 
compensation.  Thus,  the  Bureau  stated 
that  IXCs  may  make  this  payment  no 
later  than  April  30,  1998,  but  must 
include  additional  interest  for  the 
period  after  April  1, 1998,  at  the  rate  of 
11.25  percent  per  year,  if  the  payment 

is  not  made  by  April  1,  1998. 

4.  The  waiver  granted  in  the  Order  is 
effective  on  April  3, 1998,  to  ensure  that 
all  PSPs  continue  to  receive 
compensation,  as  required  by  the 
Payphone  Orders  and  the  Second  Report 
and  Order.  Without  this  waiver,  many 


'  Implementation  of  the  Pay  Telephone 
Beclassification  and  Compensation  Pro\'isions  of 
the  Telecommunications  Act  of  1996.  62  FR  58659 
(October  30.  1997).  (Bureau  Waiver  Order). 

•This  waiver  order  relies  on  the  record 
established  for  the  Bureau  Coding  Digit  Waiver 
Order  63  FR  20534  (April  27.  1998).  and  ex  panes 
received  subsequent  to  the  release  of  that  order. 
Pleading  Cycle  Established  for  Petitions  to  Wan-e 
Payphone  Codmg  Digits.  Public  Notice.  12  FCC  Red 
17.340  (1997)  [Public  Notice). 
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PSPs  would  not  be  compensated  for 
payphone  calls  that  began  October?, 
1997.  because  the  LECs  servicing  them 
are  not  yet  able  to  provide  payphone- 
specific  coding  digits,  and  some  of  the 
IXCs  are  unable  to  identify  certain 
payphone  calls.  The  immediate 
implementation  of  the  waiver  is  crucial 
to  the  Commission's  efforts  to  ensure 
fair  compensation  for  all  PSPs. 
encourage  the  deployment  of 
payphones,  and  enhance  competition 
among  PSPs.  as  mandated  by  Section 
276. 

5,  The  Second  Report  and  Order. 
established  a  default  compensation  rate 
of  $0,284  per  call,  absent  a  negotiated 
agreement,  for  subscriber  800.  access 
code,  inmate,  and  0-t-  calls.  In  the  Order 
the  Commission  also  extended  the 
default  per-call  compensation  period 
from  one  to  two  years,  for  the  first  two 
years  of  per-call  compensation,  i.e.. 
from  October  7.  1997  until  October  6. 
1999.  to  allow  participants,  including 
IXCs.  LECs.  and  PSPs.  additional  time  to 
adjust  to  market-based  per-call 
payphone  compensation  for  subscriber 
800  and  access  code  calls. 

6  In  the  Payphone  Orders,  the 
Commission  imposed  a  requirement 
that,  by  October  7.  1997.  LECs  transmit 
payphone-specific  coding  digits  to  PSPs. 
and  that  PSPs  transmit  those  digits  from 
their  payphones  to  IXCs.  The 
Commission  also  required  IXCs  to 
implement  methods  to  track  payphone 
calls.  In  the  Order  on  Reconsideration. 
the  Commission  clarified  that  the 
provision  of  payphone-specific  coding 
digits  is  a  prerequisite  to  payphone  per- 
call  compensation  payments  by  IXCs  to 
PSPs  for  subscriber  800  and  access  code 
calls  and  that  each  payphone  must 
transmit  coding  digits  that  "specifically 
identify  it  as  a  payphone.  and  not 
merely  as  a  restricted  line."  Finally,  that 
order  clarified  that  LECs  must  make 
available  to  PSPs.  on  a  tariffed  basis, 
such  coding  digits  as  part  of  their  AN! 
for  each  payphone. 

7.  On  October  7.  1997,  the  Bureau 
provided,  on  its  own  motion,  a  limited 
waiver  until  March  9.  1998.  for  those 
payphones  from  which  the  necessary 
coding  digits  to  identify  individual 
payphone  calls  were  not  provided.  The 
limited  waiver  was  to  afford  LECs.  IXCs. 
and  PSPs  an  extended  transition  period 
for  the  provision  of  payphone-specific 
coding  digits  wiihout  further  delaying 
the  payment  of  per-call  compensation 
for  each  and  every  call  originated  from 
a  payphone  as  required  by  Section  276 
of  the  Communications  Act.  This 
limited  waiver  applies  to  the 
requirement  that  LECs  provide 
payphone-specific  coding  digits  to  PSPs. 
and  that  PSPs  provide  coding  digits 


from  their  payphones  before  they  can 
receive  per-call  compensation  from  IXCs 
for  subscriber  800  and  access  code  calls. 
The  Bureau  stated,  however,  that  LECs 
and  PSPs  capable  of  transmitting  coding 
digits  for  some  or  all  of  their  serving 
area  remained  obligated  to  do  so. 

8.  On  March  9.  1998.  in  the  Bureau 
Coding  Digit  Waiver  Order,  the  Bureau 
clarified  the  requirements  established  in 
the  Payphone  Orders  for  the  provision 
of  payphone-specific  coding  digits  by 
LECs  and  PSPs.  to  IXCs.  Specifically, 
the  Bureau  clarified  that  flexible 
automatic  numbering  identification 
("FLEX  ANI")  and  automatic  number 
information  indicators  ("ANI  ii")  are  the 
methods  to  provide  payphone-specific 
coding  digits  that  comply  with  the 
requirements  of  the  Payphone  Orders. 
The  Bureau  also  clarified  the 
requirement  for  federal  tariffs  that  LECs 
must  file  pursuant  to  the  Payphone 
Orders  The  Bureau  also  granted 
permissions  and  waivers  under  Part  69 
of  the  Commission's  rules  allowing 
LECs  to  establish  rate  elements  to 
recover  the  costs  of  implementing  FLEX 
ANI  to  provide  payphone-specific 
coding  digits  for  per-call  compensation. 
In  addition,  the  Bureau  granted,  on  its 
own  motion,  limited  waivers  to  LECs, 
PSPs.  and  IXCs  to  facilitate  the 
transition  to  per-call  compensation  and 
affirmed  its  grant,  in  the  Bureau  Waiver 
Order,  of  a  limited  waiver  of  five 
months,  until  March  9.  1998.  to  those 
LECs  and  PSPs  who  asserted  that  they 
could  not  provide  payphone-sjjecific 
coding  digits  as  required  by  the 
Payphone  Orders. 

9.  In  the  Bureau  Coding  Digit  Waiver 
Order,  the  Bureau  emphasized  that  the 
IXC  obligation  to  pay  per-call 
compensation  established  in  the 
Payphone  Orders  remains  in  effect.  As 
required  in  the  Bureau  Waiver  Order. 
payphones  appearing  on  the  LEC- 
provided  lists  of  payphones  are  eligible 
for  per-call  compensation  even  if  they 
do  not  transmit  payphone-specific 
coding  digits.  As  required  in  the 
Payphone  Orders  and  the  Second  Report 
and  Order,  absent  a  negotiated 
agreement,  IXCs  must  pay  per-call 
compensation  of  $0  284.  for  all  calls  not 
otherwise  compensated  that  they 
receive  from  payphones.  LECs  that  have 
certified  to  the  IXC  that  they  comply 
with  the  requirements  of  the  Payphone 
Orders  must  receive  per-call 
compensation. 

II.  Discussion 

A.  AT&T  Request  for  Per- phone 
Compensation 

10.  Beginning  October  7,  1997,  IXCs 
were  required  to  pay  compensation  on 


a  per-call  basis.  AT&T  states,  however, 
that  it  will  be  unable  to  pay  per-call 
compensation  because  of  the  waiver 
granted  in  the  Bureau  Waiver  Order. 
which  provides  LECs  and  PSPs  an 
extended  time  period  within  which  to 
provide  payphone-specific  coding 
digits. 

11.  In  the  Order,  the  Bureau  grants,  in 
part,  AT&T's  request  that  the  Bureau 
waive  the  payphone  compensation 
provisions  and  permit  IXCs  to  pay  per- 
phone — instead  of  per-call — 
compensation  when  payphone-specific 
coding  digits  are  not  provided  with  a 
payphone  call's  ANI.  In  the  Report  and 
Order,  the  Commission  concluded  that 
the  requisite  technology  exists  for  IXCs 
to  track  calls  from  payphones.  The 
Commission  recognized,  however,  that 
tracking  capabilities  vary  from  carrier  to 
carrier,  and  that  it  may  be  appropriate. 
for  an  interim  period,  for  some  carriers 
to  pay  compensation  for  "each  and 
every  completed  intrastate  and 
interstate  call  "  on  a  flat-rate  basis  until 
per-call  tracking  capabilities  are  in 
place.  In  the  Bureau  Coding  Digit 
Waiver  Order,  the  Bureau  explained  that 
the  record  indicates  that  LECs.  PSPs. 
and  IXCs  are  encountering  problems 
with  transitioning  to  per-call 
compensation.  Therefore,  the  Bureau 
concluded  that  AT&T  had  shown 
special  circumstances  for  IXCs  to  pay 
per-phone  instead  of  per-call 
compensation  when  payphone  specific 
coding  digits  are  not  available, 
particulftrly  in  light  of  the  waivers 
granted  within  the  Bureau  Waiver  Order 
and  the  Bureau  Coding  Digit  Waiver 
Order. 

12.  Other  IXCs  also  indicate  a 
problem  paying  per-call  compensation 
during  the  waiver  period  when 
payphone-specific  coding  digits  are  not 
available  and  that  in  certain 
circumstances,  such  as  payphones 
served  by  nonequal  access  switches, 
payphone-specific  coding  digits  will  not 
be  available  until  the  switches  are 
replaced.  Therefore,  the  Bureau  also 
concludes  in  the  Order  that  it  is  in  the 
public  interest  to  grant  the  waiver 
conditioned  upon  an  IXCs  compliance 
with  the  methodology  set  forth  herein, 
which  allows  IXCs  to  pay  per-phone 
compensation  where  payphone-specific 
coding  digits  are  unavailable  from  a 
payphone.  The  Bureau  further  stated 
that  it  is  in  the  public  interest  to  grant 
the  waiver  to  require  per-phone 
compensation  where  payphone-specific 
coding  digits  are  unavailable  from  a 
payphone.  so  that  there  is  no  further 
delay  in  the  payment  of  payphone 
compensation.  This  waiver  is  consistent 
with  the  Commission's  conclusion  in 
the  Payphone  Orders  that  it  is 
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appropriate  for  carriers  to  pay  flat-rate 
or  per-phone  compensation  for  an 
interim  period  until  carriers  fully 
implement  tracking  capabilities.  The 
waiver  granted  therein  does  not  apply  if 
either  the  "27"  coding  digit  or  FLEX 
ANI  coding  digits  {"27,"  •'70,"  "29")  are 
available  from  a  LEC  for  that  payphone 
and  that  payphone  is  able  to  provide 
payphone-specific  coding  digits;  where 
the  payphone-specific  coding  digit  is 
available,  the  per-call  compensation 
requirements  apply. 

B.  Per-call  and  Per-phone 
Compensation  Requirements 

1.  Compensation  Requirements 

13.  In  the  Bureau  Waiver  Order  and 
the  Bureau  Coding  Digit  Waiver  Order. 
the  Bureau  required  IXCs  to  pay  per-call 
compensation.  Pursuant  to  the  waiver 
granted  in  the  Order,  beginning  October 
7.  1997.  IXCs  must  either  pay  per-call. 
or  per-phone  compensation  as  described 
in  the  Order,  for  payphones  that  do  not 
provide  payphone-specific  coding 
digits.  IXCs  must  pay  per-call 
compensation  for  all  payphones  capable 
of  providing  a  "27"  ANI  ii  coding  digit 
or  FLEX  ANI  coding  digits  ("27."  "70," 
"29")  for  compensable  calls.  IXCs  must 
compensate  payphones  that  do  not 
provide  payphone-specific  coding  digits 
("27,"  "70,"  "29")  either  on  a  per-call 
basis  or  the  per-phone  method 
described  in  the  Order  and  set  forth  in 
the  brief  below.  Therefore,  according  to 
the  Order.  IXCs  who  choose  to  pay  per- 
phone  compensation  pursuant  to  the 
waiver  granted  therein,  must  use 
payphone  call  volume  information  that 
is  available  to  them  already  to 
determine  the  call  volumes  for  which  a 
payphone  should  be  compensated  when 
payphone-specific  coding  digits  are  not 
available  for  a  specific  payphone.  An 
IXC  may  chose  to  compensate  those 
payphones  that  are  not  capable  of 
providing  payphone-specific  coding 
digits  on  a  per-call  basis  where  the  IXC 
maintains  a  per-call  tracking 
mechanism,  such  as  tracking  payphone 
calls  from  payphones  that  transmit  an 
"07"  digit  and  then  comparing  those 
calls  to  ANI  lists.  The  Order  specifies, 
however,  that  an  IXC  may  not 
compensate  some  payphones  that  do  not 
provide  payphone-specific  coding  digits 
(but  do  provide  an  "07"  ANI  ii  coding 
digit)  on  a  per-call  basis  and  other 
payphones  that  do  not  provide 
payphone-specific  coding  digits  (but  do 
provide  an  "07"  ANI  ii  coding  digit)  on 
a  per-phone  basis,  except  for  those 
payphones  that  are  in  the  process  of 
changing  from  per-phone  to  per-call 
compensation.  The  Bureau  notes  that 
the  default  rate  established  in  the 


Second  Report  and  Order,  $0,284, 
which  terminates  at  the  conclusion  of 
per-call  compensation — October  7, 
1999 — will  continue  to  remain  in  effect 
as  a  default  compensation  rate,  absent  a 
negotiated  agreement,  for  calls 
originated  from  those  payphones  that 
are  not  able  to  provide  payphone- 
specific  coding  digits. 

14.  LECs  must  provide  ANI  lists  and 
lists  of  end  offices  that  are  not  providing 
payphone-specific  coding  digits  that 
specifically  identify  smart  and  dumb 
payphones  to  IXCs.  In  accordance  with 
the  compensation  mechanism  described 
in  the  Order.  IXCs  must  pay  per-call 
compensation,  not  per-phone 
compensation,  once  FLEX  ANI  is 
available  in  an  end  office.  If  payphone- 
specific-coding  digits  are  available  for  a 
payphone  in  an  end  office,  the  fact  that 
an  IXC  may  decide  not  to  take  FLEX 
ANI  from  the  LEC  for  that  end  office 
does  not  relieve  the  IXC  of  paying  per- 
call  compensation  for  that  payphone 
once  payphone-specific  coding  digits 
are  available.  The  waiver  to  pay  per- 
phone  compensation  does  not  apply  in 
this  case. 

15.  In  the  Order,  the  Bureau  also 
clarifies  the  requirements  set  forth  in 
the  Bureau  Coding  Digit  Waiver  Order, 
that  LECs  provide  IXCs  and  PSPs  with 
certain  information  on  request.  Because 
IXCs  choosing  to  pay  per-call 
compensation  for  smart  payphones  even 
when  payphone-specific  coding  digits 
are  not  available  will  have  to  compare 
calls  with  an  "07"  ANI  ii  digit  with  a 
LEC  ANI  list,  the  Order  requires  that  the 
LEC  ANI  lists  provided  to  the  IXCs  as 
required  in  the  Bureau  Coding  Digit 
Waiver  Order  also  indicate  whether  the 
smart  payphones  are  transmitting  the 
"07"  digit.  LECs  also  must  provide 
FLEX  ANI  and  ANI  ii  payphone-specific 
coding  digits  as  soon  as  they  are 
available  on  a  switch  to  each  IXC  once 
the  IXC  requests  the  service  for 
payphone  compensation. 

2.  Compensation  Methodology 

16.  IXCs  must  pay  per-call 
compensation  for  a  payphone  if  ANI  ii 
payphone-specific  coding  digits  ("27") 
or  FLEX  ANH  payphone-specific  coding 
digits  ("27,"  "70,"  "29")  are  available  to 
the  IXC.  In  the  Order,  the  Bureau  grants 
a  waiver  to  IXCs  and  allows  them  to 
compensate  PSPs  on  a  per-phone  basis 
for  those  payphones  that  are  not  able  to 
provide  payphone-specific  coding  digits 
conditioned  upon  the  IXCs  compliance 
with  the  methodology  set  forth  in  the 
Order.  IXCs  electing  to  pay  per-phone 
compensation  in  accordance  with  the 
waiver  granted  in  the  Order,  must 
calculate  the  average  number  of 
subscriber  800  and  access  code  calls 


based  on  information  obtained  from 
BOC  dumb  payphones  transmitting  the 
"27"  coding  digit.  The  Order  divides 
payphones  into  five  categories  for 
determining  the  methodology  used  to 
calculate  per-phone  compensation:  (1) 
Payphones  able  to  provide  payphone- 
specific  coding  digits;  (2)  LEC 
payphones  that  are  not  able  to  provide 
payphone-specific  coding  digits  served 
by  equal  access  switches  (except  those 
payphones  subject  to  category  (5));  (3) 
independent  PSP  payphones  that  are 
not  able  to  provide  payphone-specific 
coding  digits  served  by  equal  access 
switches  (except  those  payphones 
subject  to  category  (5));  (4)  payphones 
served  by  non-equal  access  switches; 
and  (5)  payphones  on  equal  access 
switches  owned  by  small  and  midsized 
LECs  granted  a  waiver  from  the 
implementation  of  FLEX  ANI  because 
they  are  unable  to  recover  the  cost  of 
FLEX  ANI  implementation  over  a 
reasonable  period  ("small  and  midsized 
LEC  waiver")  pursuant  to  paragraph  76 
of  the  Bureau  Coding  Digit  Waiver 
Order. 

17.  Although  the  Order  describes  the 
compensation  method  for  these 
categories  individually,  with  the 
exception  of  compensation  for  those 
payphones  that  are  able  to  provide 
payphone-specific  coding  digits,  IXCs 
must  use  call  volume  information 
obtained  from  October  1997  through 
March  31,  1998  (the  "sample  period  "), 
to  establish  average  subscriber  800  and 
access  code  call  volumes  per-phone  to 
compensate  PSPs  for  calls  originated 
from  their  payphones  during  the  fourth 
quarter  of  1997  and  the  first  quarter  of 
1998  (fi^m  October  7,  1997  through 
March  31,  1998).  Thereafter,  IXCs 
paying  per-phone  compensation  will 
base  compensation  owed  to  PSPs  for 
payphones  that  are  not  able  to  provide 
payphone-specific  coding  digits  on  call 
volumes  obtained  from  BOC  dumb 
payphones  that  are  able  to  provide 
payphone-specific  coding  digits 
representative  of  the  quarter  for  which 
compensation  is  owed.'  Regardless  of 
whether  a  payor  pays  per-call  or  per- 
phone  compensation,  each  payor  must 
compensate  PSPs  $0,284  per  call, 
adjusted  for  interest  where  appropriate. 
In  addition,  although  the  compensation 
mechanism  calculates  compensation  on 
a  monthly  basis,  compensation  must  be 
remitted  at  least  on  a  quarterly  basis 
absent  alternative  arrangements  between 
the  PSP  and  the  IXC.  Payphones  can 


'  For  example,  if  compensation  is  due  to  PSPs  for 
the  second  quarter  of  1998,  IXCs  will  pay  PSPs 
baaed  on  call  volumes  collected  from  BOC  dumb 
payphones  during  April-June  1998. 
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rwcoive  I  oiupeiisdlioii  oiily  lor  thostj 
months  that  they  were  in  service. 

18.  IXCs  must  maintain  the 
information  they  use  to  develop  the  per- 
call  and  per-phone  compensation 
payments  to  PSPs.  In  the  Report  and 
Order,  the  Commission  required  that 
IXCs  initiate  an  annual  verification  of 
their  per-call  tracking  functions  to  be 
made  available  for  FCC  inspection  upon 
request,  for  the  1998  calendar  year  to 
ensure  that  IXCs  are  tracking  all  of  the 
calls  for  which  they  are  obligated  to  pay 
compensation.  Nothing  in  the  Order 
relieves  IXCs  of  the  responsibility  of 
maintaining  this  information.  When 
paying  per-phone  compensation  as 
described  therein,  payphone 
compensation  payors  should  note  that 
payments  by  each  payor  for  each 
payphone  being  compensated  by  that 
payor  on  a  per-phone  basis  will  be  the 
same,  although  different  payors  will 
vary  in  the  number  of  calls  for  which 
they  must  compensate  payphones 
receiving  per-phone  compensation. 
Payors  must  be  prepared  to  submit  their 
compensation  calculations  and  payment 
records  if  requested  by  the  Bureau. 

a.  Payphones  capable  of  providing 
payphone-specific  coding  digits. 

i9.  The  first  category,  payphones 
capable  of  providing  payphone-specific 
coding  digits,  must  be  compensated  on 
a  per-call  basis.  Compensation  must  be 
remitted  at  least  on  a  quarterly  basis 
absent  alternative  arrangements  between 
the  PSP  and  the  IXC.  If  a  payphone  that 
is  not  able  to  provide  payphone-specific 
coding  digits  becomes  capable  of 
providing  payphone-specific  coding 
digits  in  the  first  60  days  of  a  quarter, 
then  the  IXC  will  be  responsible  for 
compensating  that  particular  PSP  on  a 
per-call — instead  of  per-phone — basis 
beginning  the  next  quarter.  The  payor 
will  multiply  the  number  of  calls 
received  from  each  PSP's  payphone 
capable  of  providing  payphone-specific 
coding  digits  by  SO. 284  to  compute 
compensation  owed  to  that  PSP. 

b.  LEG  payphones  that  are  not  capable 
of  providing  payphone-specific  coding 
digits.  20.  The  second  category.  LEC 
payphones  that  are  not  able  to  provide 
payphone-specific  coding  digits,  will  be 
compensated  on  a  per-phone  basis.  In 
the  Order,  the  Bureau  bases 
compensation  for  LEC  payphones  that 
are  not  capable  of  providing  payphone- 
specific  coding  digits  on  the  average 
number  of  subscriber  800  and  access 
code  calls  realized  from  BOC  dumb 
payphones  that  are  able  to  provide 
payphone-specific  coding  digits.  There 
is  insufficient  information  on  the  record 
to  suggest  that  LEC  payphones  that  are 
not  able  to  provide  payphone-specific 
coding  digits  realize  different  call 
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able  to  provide  payphi  ific 

coding  digits.  Therefore,  in  the  Order. 
the  Bureau  found  that  it  is  appropriate 
to  base  compensation  for  LEC 
payphones  that  are  not  able  to  provide 
payphone-specific  coding  digits  on  call 
volumes  realized  by  BCXZ  payphones 
that  are  able  to  provide  payphone- 
specific  coding  digits. 

21.  To  determine  the  amount  of 
compensation  due  to  LEC  payphones 
that  are  not  able  to  provide  payphone- 
specific  coding  digits.*  the  payor  will 
calculate  the  average  number  of 
subscriber  800  and  access  code  calls  it 
received  from  BOC  dumb  payphones 
that  are  able  to  provide  payphone- 
specific  coding  digits  (the  "27"  coding 
digit)  from  October  1.  1997  through 
March  31.  1998  (the  sample  period). 
First,  the  IXC  will  sum  the  number  of 
completed  subscriber  800  and  access 
code  calls  it  received  from  all  BOC 
dumb  payphones  that  were  capable  of 
providing  payphone-specific  coding 
digits  during  this  period  and  divide  by 
six.  This  results  in  the  average  number 
of  subscriber  800  and  access  code  calls 
received  from  all  BOC  dumb  payphones 
per  month.  Second,  the  payor  will 
obtain  from  the  BOCs  the  number  of 
BOC  dumb  payphones  that  were  capable 
of  providing  payphone-specific  coding 
digits  as  of  the  first  of  each  month  for 
the  sample  period.  The  payor  will  sum 
the  figures  and  divide  by  six.  This  is  the 
average  number  of  BOC  dumb 
payphones  able  to  provide  payphone- 
specific  coding  digits  during  the  sample 
period.  Third,  the  payor  will  divide  the 
average  number  of  calls  calculated 
above  in  step  one  (1)  by  the  average 
number  of  payphones  calculated  in  step 
two  (2).  This  division  results  in  the 
average  call  volume  per  month  for  BOC 
dumb  payphones  that  are  providing  the 
"27"  coding  digit  (either  through  ANI  ii, 
or  FLEX  ANI).  This  average  number  will 
be  the  number  of  calls  for  which 
compensation  is  due  per  month  to  each 
LEC  payphone  that  is  not  capable  of 
providing  payphone-specific  coding 
digits.^  Lastly,  the  payor  will  multiply 
the  average  monthly  call  volume  by 
$0,284  to  compute  compensation  owed 
per-phone  per  month.  As  discussed 
above,  this  data  will  be  used  to 
compensate  payphones  for  the  last 
quarter  of  1997  and  the  first  quarter  of 
1998.  Thereafter.  LEC  dumb  payphones 


■The  Bureau  notes  that  this  compaiuation 
method  is  for  those  payphones  that  are  located  on 
equal  access  switches. 

'  In  calculating  the  amount  owed  to  PSPs  per- 
phone  for  the  month  of  October,  the  payor  may 
divide  the  monthly  average  per-phone  rate  for  the 
month  by  31  days  and  subtract  for  six  days  to  tiegin 
per- phone  compensaUon  on  October  7. 199a. 


wiu  Dt*  compensatea  using  ttns  saine 
methodology  based  on  call  volume 
information  obtained  from  BOC  dumb 
payphones  during  the  applicable  quarter 
using  three  months  of  data  rather  than 
six  months  of  data.  In  the  Order,  the 
Bureau  declines  to  adjust  call  volume 
calculations  to  account  for  the 
possibility  that  BellSouth  may  place 
dumb  payphones  only  in  the  lowest  call 
volume  locations.  Ehie  to  the  different 
placement  strategies  and  the  variance 
among  payphone  types,  call  volumes 
will  vary  among  BOCs.  Therefore, 
omitting  what  might  be  the  lowest  call 
volume  data  from  the  sample  would  not 
lead  to  an  unbiased  estimate  of  BOC 
payphone  call  volumes,  because  it 
would  artificially  leave  in  the  highest 
remaining  data. 

c.  Independent  PSP  payphones  that 
are  not  capable  of  providing  payphone- 
specific  coding  digits.  22.  The  third 
category,  independent  PSP  payphones 
that  are  not  capable  of  providing 
payphone-specific  coding  digits,*  also 
will  be  compensated  on  a  per-phone 
basis  as  calculated  above  for  LEC 
payphones  that  are  not  capable  of 
providing  payphone-specific  coding 
digits.  In  the  Order,  the  Bureau  declines 
to  increase  the  average  call  volumes 
calculated  above  from  BOC  payphone 
call  volumes  for  independent  PSPs 
payphones,  because  data  on  the  record 
indicates  that  the  call  volumes  may  be 
similar,  and  further,  in  the  Report  and 
Order,  despite  limited  (if  any)  call 
volumes  between  BOCs  and 
independent  payphones,  the 
Commission  established  one  call 
volume  for  independent  and  LEC  PSPs. 
In  adopting  a  uniform  rate,  the 
Commission  noted  that  some  differences 
may  exist  among  various  PSPs,  but 
found  that  each  PSP  should  receive  the 
same  compensation  amount  for 
subscriber  800  and  access  code  calls. 
The  Commission  also  sought  to  allow  all 
competitors  equal  opportunity  to 
compete  for  essential  aspects  of  the 
payphone  business.  In  the  Order,  the 
Bureau  also  declined  to  establish 
separate  call  volume  amounts  for  the 
purpose  of  this  limited  waiver,  and 
concludes  instead  that  call  volumes 
should  not  be  treated  differently  based 
on  ov^nership  characteristics. 

d.  Payphone  on  non-equal  access 
switches.  23.  The  fourth  category 
involves  payphones  on  non-equal  access 
switches.  Non-equal  access  switches  do 
not  provide  payphone-specific  coding 
digits;  therefore,  theses  payphones  must 


*To  clarify,  payphones  that  will  receive 
compensation  under  the  mechanism  described  in 
this  section  are  independent  payphones  that  are  not 
capable  of  providing  payphone-specific  coding 
digiu  and  are  served  by  equal  access  switches. 
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be  compensated  on  a  per-phone  basis 
until  they  are  able  to  provide  payphone- 
specific  coding  digits.  Both  IXCs  and 
LECs  have  indicated  that  payphones 
served  by  nonequal  access  switches 
receive  lower  call  volumes  than  other 
payphones.  Parties  have  provided 
limited  information  to  establish  a  call 
volume  for  these  payphones.  GTE 
indicates  that  it  has  a  total  of  289 
payphones  on  non-equal  access 
switches,  which  receive  an  average  of 
14.35  calls  per  payphone  per  month, 
and  a  small  company  in  Iowa,  Heart  of 
Iowa  Telecommunications  Cooperative, 
which  maintains  11  payphones,  receives 
an  average  of  65  calls  per  payphone  per 
month.  Based  on  this  limited  data 
submitted  on  the  record  illustrating  that 
call  volumes  for  payphones  on  non- 
equal  access  switches  and  switches  in 
rural  areas  receive  substantially  less 
calls  than  BOC  dumb  payphones,  in  the 
Order,  the  Bureau  concluded  that 
payphones  on  non-equal  access 
switches  cannot  be  compensated  based 
on  the  average  call  volumes  for  BOC 
dumb  payphones.  Accordingly,  payors 
must  compensate  payphones  served  by 
non-equal  access  switches  based  on  the 
weighted  average  of  call  volumes 
submitted  in  this  record  for  payphones 
ser\'ed  by  non-equal  access  switches 
and  payphones  served  by  rural 
switches,  16  calls  per-phone  per 
month.' 

24.  In  the  Order,  the  Bureau  stated 
that  it  expected  parties  to  submit 
additional  information  on  the  record 
regarding  call  volumes  for  non-equal 
access  areas.  The  Bureau  stated  that  it 
would  consider  revisions  to  the 
compensation  methodology  for 
payphones  served  by  non-equal  access 
switches  if  it  received  additional  record 
information  on  call  volumes  for  non- 
equal  access  payphones  that  suggests 
that  call  volumes  are  different  than  the 
data  upon  which  we  rely  herein. 

e.  Payphones  served  by  LECs  granted 
small  and  midsize  LEC  waiver.  25.  In 
the  Bureau  Coding  Digit  Waiver  Order, 
the  Bureau  granted  a  limited  waiver  to 
midsize  and  small  LECs  for  equal  access 
switches  where  a  LEC  is  unable  to 
recover  its  costs  of  implementing  FLEX 
ANI,  through  a  monthly  charge  for  no 
longer  than  a  10  year  period,  from  all 


•The  weighted  average  is  derived  as  follows:  289 
GTE  payphones  x  14.35  calls  per  payphone  per 
month  "  4147.15  total  calls.  We  then  determined 
the  total  number  of  calls  for  the  small  payphone 
company  in  Iowa:  11  x  65  =  715  calls.  Finally,  we 
found  the  total  number  of  calls  to  be  4862.15 
(4147.15  ♦  715)anddivided  that  by  the  total 
number  of  payphones  (300).  which  results  in  an 
average  call  volume  of  16  calls  per-phone  per 
month. 


payphones  in  its  serving  area. '"This 
waiver  is  specifically  granted  for  small 
and  midsize  LECs  for  which  the  cost  of 
implementing  FLEX  ANI  would  be 
unreasonably  burdensome,  despite 
provisions  in  the  Bureau  Coding  Digit 
Waiver  Order  for  cost  recovery.  This 
waiver  was  provided  for  small  and 
midsize  LECs  with  a  small  number  of 
payphones  per  switch.  Payphones 
served  by  LECs  that  would  qualify  for 
this  waiver,  would  be  located  in  more 
rural  areas  than  other  payphones  and 
thus  would  have  lower  call  volumes. 
Therefore,  in  the  Order,  the  Bureau 
concludes  that  these  payphones  should 
receive  per-phone  compensation  as 
described  above  for  payphones  served 
by  nonequal  access  switches  until 
payphone-specific  coding  digits  are 
available  for  these  payphones.  The 
Bureau  stated,  however,  that  if  it 
received  additional  information  on  the 
record  indicating  that  call  volumes  are 
different  for  small  and  midsized  LECs 
that  have  deferred  FLEX  ANI 
implementation  pursuant  to  the  small 
and  midsized  LEC  waiver  it  may 
subsequently  require  different  call 
volumes  for  these  two  catagories. 

3.  Alternative  Per-Call  Comjjensation 
Methodologies 

26.  In  the  Order,  the  Bureau  declined 
to  adopt  the  flat-rate  interim 
compensation  approach  set  forth  in  the 
Payphone  Orders,  which  required  IXCs 
with  annual  toll  revenues  in  excess  of 
$100  million  to  pay.  collectively,  a  flat- 
rate  interim  compensation  amount  of 
$45.85  per  payphone  per  month,  in 
shares  proportionate  to  their  share  of 
total  market  long  distance  revenues.  In 
the  Order,  the  Bureau  noted  that  the 
court  in  Illinois  Public  Telecomm. 
vacated  the  Commission's  flat-rate 
interim  compensation  plan  stating  that 
the  Commission  did  not  justify  basing 
flat-rate  compensation  on  total  toll 
revenues,  and  therefore,  acted  arbitrarily 
and  capriciously  by  only  requiring 
payments  from  the  largest  IXCs.  The 
court  further  stated  that  the  Commission 
had  not  shown  a  nexus  between  toll 
revenues  and  the  number  of  access  code 
and  subscriber  800  calls  a  particular 
carrier  carries. 

27.  The  Order  also  rejects  basing  per- 
phone  compensation  aggregated  call 
volume  data  supplied  by  the  Coahtion 
because  the  data  is  limited  in  nature, 
accounting  for  only  20  percent  of  the 
payphones,  may  neglect  regional 


'"This  limited  waiver  for  small  and  midsize  LECs 
that  are  not  able  to  recover  their  costs  of 
implementing  FLEX  ANI  over  up  to  a  10  year 
period  is  not  available  to  price  cap.  CLASS  A,  and 
Tier  1  LECs.  In  1996.  the  Class  A  LECs  included  all 
price  cap  LECs. 


variations,  may  not  be  representative  of 
all  BOCs.  and  provides  insufficient 
information  to  establish  per-phone  call 
volumes  for  small  carriers,  a  problem 
faced  in  the  allocation  method  used  in 
the  Report  and  Order  that  was  vacated 
by  the  court. 

28.  In  the  Order,  the  Bureau  also 
concludes  that  a  retroactive  adjustment 
of  payphone  compensation  for  the 
period  covered  by  the  Bureau  Waiver 
Order  and  the  Bureau  Coding  Digit 
Waiver  Order  is  not  necessary,  because 
the  methodology  adopted  therein  to 
provide  fair  compensation  through  a 
per-phone  mechanism  that  reasonably 
approximates  call  volumes  for  PSP 
payphones. 

4.  Miscellaneous 

29.  The  Order  also  declines  to  require, 
as  USTA  requests,  that  LECs  be 
compensated  for  all  blocked  calls, 
because,  USTA  argues,  blocked  calls  are 
the  result  of  IXCs  using  FLEX  ANI  or 
LIDB  for  fraud  detection,  pursuant  to  CC 
Docket  No.  91-35.  The  Commission 
defined  a  completed  call  as  a  call 
answered  by  the  called  party.  Because  a 
blocked  call  is  by  definition  not  a 
completed  call,  the  Payphone  Orders  do 
not  require  such  compensation.  The 
Order  also  declines  to  require  that  any 
waiver  granted  in  response  to  AT&T's 
request  be  granted  only  after  IXCs  have 
paid  interim  corapjensation  and  only  to 
IXCs  that  demonstrate  that  they  cannot 
track  compensable  calls  using  LEC  ANI 
lists. 

30.  APCC  requests  that  the  Bureau 
clarify  the  obligations  of  facilities-based 
IXCs  who  provide  800  service  to 
disclose  information  about  switch-based 
resellers  who  provide  800  number 
service  resold  from  the  faciUties  based 
carriers  so  that  PSPs  can  identify  who 
4hey  should  bill  for  payphone 
compensation.  APCC  indicates  that  its 
members  are  unable  to  identify  the 
switch-based  reseller  to  bill  for 
payphone  compensation.  In  the  Report 
and  Order  the  Commission 
acknowledged  that  telecommunications 
services  are  sold  in  advance, 
particularly  in  the  debit  card  context, 
and  resold  to  other  carriers,  thus  making 
it  difficult  in  those  situations  to  identify 
the  carrier  liable  for  per-call 
compensation.  The  Commission  also 
stated  that  facilities-based  carriers  may 
recover  the  expense  of  payphone  per- 
call  compensation  from  their  reseller 
customers.  As  clarified  in  the  Order  on 
Reconsideration,  switched-based 
resellers  are  responsible  for  paying  per- 
call  compensation.  When  facilities- 
based  IXCs  providing  800  ser\ice  have 
determined  that  they  are  not  required  to 
pay  compensation  on  particular  800 
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iiuuiLier  cans  tici  ,iust;  their  switch-based 
reseller  customers  have  identified 
themselves  as  responsible  for  paying  the 
compensation,  those  facilities-based 
carriers  must  cooperate  with  PSPs 
seeking  to  bill  for  resold  services.  Thus, 
a  facilities-based  carrier  must  indicate, 
on  request  by  the  billing  PSP.  whether 
it  is  paying  per-call  compensation  for  a 
particular  number.  If  it  is  not.  then  it 
must  identify  the  switch  based  reseller 
responsible  for  paying  payphone 
compensation  for  that  particular  800 
number.  Facilities-based  IXCs  and 
switched-based  resellers  may  not  avoid 
compensating  PSPs  by  withholding  the 
name  of  the  carrier  responsible  for 
paying  per-call  compensation,  thereby 
avoiding  the  requirements  of  the 
Payphone  Orders  and  Section  276. 

IV.  Conclusion  and  Ordering  Clauses 

31.  For  the  foregoing  reasons,  we 
grant  in  part  AT&T's  letter  request  to 
pay  per-phone  compensation  to  PSPs 
where  payphone-specific  coding  digits 
are  not  available.  We  find  that  allowing 
AT&T  and  other  similarly  situated  IXCs 
to  pay  per-phone  instead  of  per-call 
compensation  based  on  the 
methodology  set  forth  above,  is  in  the 
public  interest,  because  it  will  further 
the  goals  of  Section  276  of  the  Act.  that 
PSPs  be  compensated  for  each  and  every 
completed  call  and  will  ease  the 
transition  to  per-call  compensation. 

32.  Accordingly,  pursuant  to  authority 
contained  in  Sections  1.  4.  201-205. 
218.  226.  and  276  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151.  154.  201-205. 
218.  226.  and  276.  that  the  policies  and 
requirements  set  forth  herein  are 
adopted. 

33.  It  is  further  ordered  that  this  order 
is  effective  immediately  upon  release 
thereof. 

34.  It  is  further  ordered  that  AT&T's 
letter  request  to  pay  on  a  per-phone 
instead  of  a  per-call  basis  is  granted  to 
the  extent  described  herein  and  is 
otherwise  denied. 

Federal  Gommunication  Commission. 

A.  Richard  Metzger.  |r., 

Chief,  Common  Carrier  Bureau. 
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47CFR  Part  101 

[CO  Docket  No.  92-297;  FCC  98-77] 

Rules  and  Policies  for  Local  Multipoint 
Distribution  Service  and  for  Fixed 
Satellite  Services 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  amends  the  rules 
to  adopt  partitioning  and  disaggregation 
rules  for  the  Local  Multipoint 
Distribution  Service  (LMDS).  This 
action  will  encourage  spectrum 
efficiency  and  the  more  rapid 
deployment  of  service  to  the  public.  The 
effect  of  these  rules  is  to  provide  LMDS 
licensees  greater  flexibility  to  respond  to 
marketplace  demands. 
EFFECTIVE  DATE:  May  28.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Magnotti  of  the  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau  at  202- 
418-0680  or  via  email  at 
smagnott®fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

1 .  This  is  a  summary  of  the 
Commission's  Fourth  Report  and  Order 
to  allow  partitioning  and  disaggregation 
for  LMDS  spectrum. 

2.  On  March  11.  1997.  the 
Commission  adopted  the  Second  Report 
and  Order  [Second  Report  and  Order), 
62  FR  23148:  April  29.  1997.  Order  on 
Reconsideration,  and  Fifth  Notice  of 
Proposed  Rule  Making  (Fifth  NPRM).  62 
FR  16514;  April  7.  1997.  wherein  it 
established  service  rules  to  govern 
licensing  of  LMDS  and  competitive 
bidding  rules  to  select  among  mutually 
exclusive  LMDS  applications.  The 
Commission  concluded  that  its  actions 
would  open  the  door  for  new  broadband 
wireless  services  and  that  LMDS 
spectrum  could  be  used  to  provide 
competition  to  both  local  exchange 
carriers  (LECs)  and  cable  television 
systems.  It  envisioned  that  our  LMDS 
service  and  licensing  rules  would  foster 
the  future  growth  of  this  new  service 
and  permit  LMDS  licensees  to  satisfy  a 
broad  array  of  their  customer's 
communications  needs.  In  addition,  the 
Commission  jjermitted  partitioning  and 
disaggregation  by  LMDS  licensees  to 
encourage  spectrum  efficiency  and  the 
more  rapid  deployment  of  service,  and 
to  leave  the  decision  of  determining  the 
correct  size  of  licenses  to  the  licensees 
and  the  marketplace.  It  concluded  that 
allowing  partitioning  and  disaggregation 
for  LMDS  spectrum  would  create 


powerful  tools  for  licensees  to 
concentrate  on  core  areas  or  to  deliver 
services  outside  of  the  major  market 
areas.  The  Commission  further  found 
that  LMDS  partitioning  and 
disaggregation  would  provide 
opportunities  for  small  businesses 
seeking  to  enter  the  multipoint  video 
distribution  and  local  telephony 
marketplaces. 

3.  In  the  Fifth  NPRM.  the  Commission 
sought  comment  on  specific  procedural, 
administrative  and  operational  rules  to 
govern  LMDS  partitioning  and 
disaggregation.  It  sought  comment  on 
how  rights  and  obligations  of  LMDS 
licensees  would  be  affected  if  such 
licensees  were  permitted  to  avail 
themselves  of  the  partitioning  and 
disaggregation  options.  It  also  sought 
comment  on  whether  there  are  any 
technical  or  regulatory  constraints 
unique  to  the  LMDS  service  that  would 
render  any  aspects  of  partitioning  and 
disaggregation  impractical  or 
administratively  burdensome.  In  this 
connection,  the  Commission  noted  that 
it  had  recently  adopted  specific 
procedures  for  partitioning  and 
disaggregation  in  the  broadband 
Personal  Communications  Services 
(PCS)  and  sought  comment  on  whether 
such  procedures  would  be  appropriate 
for  LMDS.  A  total  of  five  comments  and 
five  reply  comments  were  received  in 
response  to  the  Fifth  NPRM. 

A.  Available  License  Area 

4.  Background.  In  the  Fifth  NPRM.  the 
Commission  tentatively  concluded  that 
parties  to  a  LMDS  partitioning 
agreement  should  be  afforded  flexibility 
in  defining  partitioned  license  areas.  It 
sought  comment  on  this  tentative 
conclusion  and.  in  particular,  asked 
whether  there  are  any  technical  or  other 
issues  unique  to  LMDS  that  would 
dictate  a  different  approach. 

5.  Discussion.  We  conclude  that  LMDS 
licensees  should  have  broad  flexibility 
in  defining  partitioned  license  areas.  As 
we  noted  in  the  Fifth  NPRM.  such  an 
approach  is  consistent  with  our 
treatment  of  partitioning  in  other 
services,  particularly  broadband  PCS.  In 
addition,  we  believe  that  allowing 
LMDS  licensees  to  partition  their 
service  areas  along  any  boundaries  they 
wish  will  enhance  their  ability  to 
respond  quickly  to  consumer  demands. 
In  this  connection,  we  agree  with 
CellularVision  USA,  Inc. 
(CellularVision)  that  such  an  approach 
will  allow  LMDS  licensees  to  consider 
unique  geographical  or  market 
characteristics  when  designing  their 
business  plans.  We  also  are  concerned 
that  requiring  LMDS  partitioned  areas  to 
be  based  upon  a  uniform  standard,  such 
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as  geopolitical  boundaries  or  county 
lines,  might  unnecessarily  restrict 
LMDS  partitioning  opportunities.  For 
example,  Hardin  predicts  that  LMDS 
operations  will  most  likely  consist  of 
cell  sites  with  a  small  range.  In  this 
context,  Hardin  contends  that 
partitioning  based  upon  a  minimum 
standard,  such  as  geopolitical 
boundaries  or  county  lines,  would  not 
accommodate  small-scale  partitioning 
options  which  may  be  desirable  for 
LMDS  spectrum.  We  also  previously 
concluded  that  LMDS  has  the  capacity 
to  meet  the  more  circumscribed  needs  of 
smaller  operators  and  niche  markets. 
We  find  that  permitting  partitioning  into 
smaller  units  will  further  assist  small 
operators  to  meet  their  business  goals 
and  will  encourage  the  development  of 
niche  markets  and  innovative  service 
offerings.  Thus,  we  believe  that  more 
flexible  partitioning  will  better  serve  the 
interests  of  LMDS  licensees  and  the 
public. 

6.  As  we  have  in  all  other  contexts  in 
which  we  have  permitted  partitioning, 
we  will  require  that  parties  seeking 
approval  to  partition  an  LMDS  license 
submit  a  description  of  the  partitioned 
service  area.  The  partitioned  service 
area  must  be  defined  by  coordinate 
points  at  every  3  degrees  along  the 
partitioned  service  area  agreed  to  by 
both  parties,  unless  either  (1)  an  FCC- 
recognized  service  area  is  utilized  (i.e.. 
Metropolitan  Statistical  Area,  Rural 
Service  Area  or  Economic  Area)  or  (2) 
county  lines  are  followed.  If  the 
partitioned  service  area  includes  an 
FCC-recognized  service  area  or  county 
and  additional  areas,  applicants  are 
required  to  identify  the  FCC-recognized 
service  areas  or  county  and  give  the 
aforementioned  coordinate  data  for  the 
additional  areas.  These  geographical 
coordinates  must  be  specified  in 
degrees,  minutes  and  seconds  to  the 
nearest  second  of  latitude  and 
longitude.  For  areas  located  in  the 
coterminous  United  States  and  Alaska 
the  geographical  coordinates  must  be 
based  upon  the  1983  North  American 
Datum  (NAD83).  For  locations  in  areas 
such  as  Hawaii,  Puerto  Rico,  the  South 
Pacific  Islands,  etc.  the  geographical 
coordinates  must  be  based  upon  the 
World  Geodetic  System  of  1984 
(WGS84).  This  coordinate  data  should 
be  supplied  as  an  attachment  to  the 
assignment  application,  but  maps  need 
not  be  supplied.  In  cases  where  an  FCC 
recognized  service  area  or  county  lines 
are  being  utilized,  applicants  must  list 
the  specific  area(s)  (through  use  of  FCC 
designations)  or  counties  that  comprise 
the  partitioned  area. 


B.  Disaggregation  Standards 

7.  Background.  In  conjunction  with 
the  general  rule  permitting 
disaggregation  of  LMDS  spectrum  in  the 
Second  R6-0,  the  Commission  did  not 
propose  any  restrictions  on  the  amount 
of  spectrum  that  licensees  could 
disaggregate.  In  the  Fifth  NPRM,  it 
nonetheless  requested  comment  as  to 
whether  there  should  be  spectrum  limits 
on  disaggregation.  The  Commission 
asked  commenters  to  indicate  any 
unique  characteristics  of  LMDS  which 
would  warrant  such  limitations. 

8.  Discussion.  We  conclude  that  no 
minimum  or  maximum  limits  should  be 
imposed  on  disaggregation  of  LMDS 
spectrum.  We  agree  with  commenters' 
arguments  that  we  should  establish 
similar  rules  in  LMDS  for  disaggregation 
as  we  established  for  other  wireless 
services  such  as  broadband  PCS.  We 
also  agree  with  WebCel  that  regulatory 
parity  will  be  achieved  by  adopting  a 
similar  disaggregation  rule  for  all 
wireless  services.  As  with  partitioning, 
we  believe  that  permitting  market  forces 
to  determine  whether  and  how  much 
spectrum  is  disaggregated  will  ensure 
that  LMDS  licensees  are  able  to  use  their 
spectrum  more  efficiently  and  to 
respond  quickly  to  customer  demand.  In 
addition,  we  believe  that  affording 
LMDS  licensees  this  flexibility  will 
facilitate  participation  by  small 
businesses  in  the  provision  of  LMDS. 

9.  Based  on  our  review  of  the  record, 
we  are  not  persuaded  that  there  should 
be  any  restrictions  on  the  amount  of 
spectrum  that  LMDS  licensees  can 
disaggregate.  We  disagree  with  Texas 
Instruments'  argument  that  LMDS 
licensees  cannot  provide  competition  to 
LECs  and  cable  television  operators 
unless  they  are  required  to  retain  a 
substantial  portion  of  their  spectnun.  To 
the  contrary,  we  find  that  requiring 
LMDS  licensees  to  retain  a  substantial 
portion  of  their  spectrum  could 
potentially  exclude  small  businesses 
from  entering  the  LMDS  marketplace. 
We  believe  that  such  a  result  would 
ultimately  limit,  rather  than  encourage, 
competition.  We  also  disagree  with 
Texas  Instruments'  contention  that 
LMDS  has  unique  characteristics 
warranting  a  requirement  that  a  licensee 
retain  a  predominant  share  of  its  LMDS 
spectrum.  Texas  Instruments  argues  that 
we  should  follow  the  example  of  our 
decision  in  the  direct  broadcast  satellite 
(DBS)  proceeding.  In  the  DBS  R&O.  60 
FR  65587;  December  20,  1995,  we 
required  that  DBS  Ucensees,  after  5 
years  from  date  of  license  grant,  use  a 
predominant  share  of  their  authorized 
spectrum  for  DBS  ser\ice.  Texas 
Instruments  argues  that  we  should 


adopt  a  similar  requirement  for  LMDS 
licensees  with  the  majority  of  LMDS 
spectrum  remaining  with  the  original 
licensee  and  being  used  to  provide 
LMDS.  We  disagree  that  LMDS  licensees 
should  be  required  to  retain  a  certain 
amount  of  their  spectrum.  In  the  DBS 
R&O,  we  required  licensees  to  use  a 
portion  of  their  spectrum  to  provide 
DBS  service  to  ensure  that  this  spectrum 
is  used  principally  for  DBS  service.  We 
enacted  this  restriction  to  ensure  the 
viability  of  the  DBS  ser\ice  and  to  carry 
out  the  international  allocation  of  this 
spectrum  for  DBS  use.  By  contrast,  there 
are  no  similar  unique  characteristics  of 
LMDS,  particularly  in  light  of  the  fact 
that  LMDS  licensees  can  provide  a  wide 
array  of  terrestrial  services.  The  fact  that 
licensees  have  the  freedom  under  our 
rules  to  use  their  spectrum  for  different 
applications  makes  it  potentially 
constraining  to  adopt  a  minimum 
disaggregation  standard.  Therefore,  we 
find  there  is  no  public  interest  reason  to 
restrict  the  amount  of  LMDS  spectrum 
that  can  be  disaggregated. 

C.  Combined  Partitioning  and 
Disaggregation 

10.  Background.  In  the  Fifth  NPRM. 
the  Commission  tentatively  concluded 
that  combined  partitioning  and 
disaggregation  should  be  permitted  to 
provide  LMDS  licensees  with  the 
additional  flexibility  they  need  to 
respond  to  market  forces  and  service 
demands.  With  combined  partitioning 
and  disaggregation,  it  contemplated  that 
an  entity  would  have  the  flexibility  to 
obtain  a  portion  of  Block  A  or  Block  B 
spectrum  in  only  a  portion  of  the 
original  licensee's  BTA. 

11.  Discussion.  We  conclude  that 
permitting  combined  partitioning  and 
disaggregation  will  afford  interested 
parties  flexibility  to  provide  a  variety  of 
service  offerings,  including  those  of 
particular  interest  to  niche  markets.  We 
believe  that  this  approach  will  further 
our  regulatory  goals  of  facilitating  the 
provision  of  competitive  service 
offerings,  encouraging  new  market 
entrants,  and  promoting  quality  service 
to  the  public. 

12.  While  several  parties  agree  that 
combined  partitioning  and 
disaggregation  should  be  permitted. 
WebCel  and  Alcatel  contend  that  such 
an  approach  could  be  problematic. 
WebCel  expresses  concern  regarding  the 
potential  administrative  burdens 
associated  with  processing  numerous 
partitioning  and  disaggregation  requests. 
WebCel  argues  that  such  an  approach 
would  create  the  potential  for  a  large 
number  of  applications  overwhelming 
the  Commission's  processing  resources 
and  delaying  delivery  of  LMDS  service 
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to  the  public.  We  are  unpersuaded  by 
WebCels  speculative  concern.  We  note 
that  while  this  potential  also 
theoretii.ally  exists  in  the  other  wireless 
services  for  which  we  have  adopted 
partitioning  and  disaggregation  rules, 
our  experience  has  shown  that  we  have 
been  able  to  handle  the  partitioning  and 
disaggregation  applications  without  any 
resulting  undue  delay  in  the  delivery  of 
new  services.  In  addition,  we  believe 
that  any  administrative  burden  of 
processing  partitioning  and 
disaggregation  applications  will  be 
lessened  by  implementation  of  the 
Universal  Licensing  System  (ULS)  for 
wireless  services,  including  LMDS, 
which  is  already  partially  on-line 
accepting  electronically-filed 
applications.  We  expect  that  the 
electronic  filing  and  mapping 
capabilities  of  the  ULS  will  ultimately 
allow  for  the  expeditious  processing  of 
LMDS  partitioning  and  disaggregation 
applications. 

13.  Alcatel  argues  that  it  is  unclear 
how  LMDS  licensees  are  to  conduct 
frequency  coordination  for  partitioned 
and  disaggregated  licenses.  Accordingly, 
Alcatel  seeks  clarification  as  to  the 
frequency  coordination  obligations  of 
LMDS  partitionees  and  disaggregatees. 
We  clarify  that  all  LMDS  licensees, 
including  partitionees  and 
disaggregatees,  are  required  to  comply 
with  the  frequency  coordination 
provisions  set  forth  in  §101.103  of  the 
Commission's  Rules.  We  adopted  this 
approach  in  the  Second  H&O  and  herin 
we  do  not  provide  an  exception  for 
partitioning  and  disaggregation.  We 
further  note  that  the  identity  of 
neighboring  LMDS  licensees  should  be 
readily  available  in  the  Commission's 
database,  particularly  with  the 
implementation  of  ULS.  Thus,  we 
conclude  that  the  concerns  expressed  by 
WebCel  and  Alcatel  do  not  present 
sufficient  reasons  for  not  permitting 
combined  partitioning  and 
disaggregation. 

D.  Construction  Requirements 

14.  Background.  LMDS  licensees  must 
provide  "substantial  service  "  to  their 
service  area  within  ten  years.  In  the 
Fifth  NPRM.  the  Commission  prop>osed 
that,  for  partitioned  LMDS  licenses,  the 
partitionee  must  certify  that  it  will 
satisfy  the  same  construction 
requirements  as  the  original  licensee. 
The  partitionor  and  partitionee  would 
therefore  be  required  to  meet  separate 
substantial  service  requirements  for 
their  respective  portions  of  the 
partitioned  service  area.  For 
disaggregation,  the  Commission 
proposed  that  the  parties  would  be 
required  to  submit  a  certification,  signed 


by  both  the  disaggregator  and 
disaggregatee.  stating  whether  one  or 
both  of  the  parties  will  retain 
responsibility  for  meeting  the 
substantial  service  requirement  for  the 
service  area.  It  proposed  that,  if  one 
party  takes  responsibility  for  meeting 
the  performance  requirement,  then 
actual  performance  by  that  party  would 
be  taken  into  account  in  a  renewal 
proceeding  at  the  end  of  the  license 
term,  but  such  performance  would  not 
affect  the  status  of  the  other  party's 
license.  If  the  parties  agreed  to  share  the 
responsibility  for  meeting  the 
performance  requirement,  then  the 
performance  of  each  of  the  parties 
would  be  taken  into  account  in  their 
respective  renewal  proceedings. 

15.  Discussion  Partitioned  Licenses. 
We  conclude  that  the  public  interest 
would  be  furthered  by  adopting  an 
approach  analogous  to  that  used  in 
other  contexts,  particularly  broadband 
PCS,  rather  than  adopting  our  proposal 
for  partitioning.  In  other  wireless 
services,  we  have  allowed  licensees  the 
flexibility  to  negotiate  which  party  will 
be  responsible  for  meeting  the 
applicable  construction  requirements.  In 
each  of  those  cases,  our  goal  has  been 
to  ensure  that  licensees  had  the 
flexibility  to  structure  their  business 
plans  while  ensuring  that  partitioning 
not  be  «sed  as  a  vehicle  to  circumvent 
the  applicable  construction 
requirements.  We  have  allowed  parties 
to  partitioning  agreements  in  other 
wireless  services  the  fiexibiUty  to 
choose  between  two  options  for 
satisfying  the  construction 
requirements.  For  example,  we  allow 
broadband  PCS  licensees  the  option  of 
either  agreeing  to  meet  the  construction 
requirements  for  their  respective 
portions  of  the  partitioned  market  or  for 
the  original  licensee  to  certify  that  it  had 
or  would  meet  the  five-  and  ten-year 
construction  requirements  for  the  entire 
market.  We  adopted  this  second  option 
to  allow  parties  the  flexibility  to  agree 
that  one  party  would  take  responsibility 
for  meeting  the  construction 
requirement  for  the  entire  licensed  area. 
Similarly,  we  believe  that  parties 
interested  in  entering  into  LMDS 
partitioning  arrangements  should  be 
afforded  the  same  fiexibility.  Under  the 
first  option,  the  partitionor  and 
partitionee  would  each  certify  that  it 
will  independently  satisfy  the 
substantial  service  requirement  for  its 
respective  partitioned  area.  If  a  licensee 
fails  to  meet  its  substantial  service 
requirement  during  the  relevant  license 
term,  the  non-performing  licensee's 
authorization  would  be  subject  to 
cancellation  at  the  end  of  the  license 


term.  Under  the  second  option,  the 
partitionor  certifies  that  it  has  met  or 
will  meet  the  substantial  service 
requirement  for  the  entire  market.  If  the 
partitionor  fails  to  meet  the  substantial 
service  standard  during  the  relevant 
license  term,  however,  only  its  license 
would  be  subject  to  cancellation  at  the 
end  of  the  license  term.  The 
partitionees  license  would  not  be 
affected  by  that  failure. 

16.  As  indicated  in  the  Second 
R60.  the  availability  of  partitioning  will 
promote  and  facilitate  smaller-scale 
service  offerings  and  market  niches  to 
develop  which  would  be  appropriate  for 
smaller  operators  who  could  not  manage 
an  entire  BTA  Our  decision  to  offer  two 
options  is  based  on  our  belief  that 
LMDS  licensees  may  be  motivated  to 
enter  into  partitioning  arrangements  for 
different  reasons  and  under  various 
circumstances.  For  example,  as 
discussed  by  DBC.  a  LMDS  licensee 
might  be  motivated  to  partition  its 
license  in  order  to  reduce  its 
construction  costs.  In  that  case,  the 
original  licensee  would  have  less 
population  to  cover  in  order  to  meet  its 
substantial  service  requirement.  Thus,  it 
may  find  the  first  option  most  attractive 
for  its  purposes.  Under  another 
scenario,  a  LMDS  licensee  that  has  met 
or  is  close  to  meeting  its  substantial 
service  requirement  may  be  approached 
by  another  entity  interested  in  serving  a 
niche  market  in  a  portion  of  the  service 
area.  Under  these  circumstances,  the 
second  option  may  seem  most  attractive 
to  the  parties.  We  believe  that  the 
partitioning  rules  for  LMDS  should 
address  both  of  these  scenarios.  We 
further  believe  that  in  both  contexts 
partitioning  cannot  be  used  to 
circumvent  the  LMDS  construction 
requirements.  In  any  event,  we  note  that 
we  will  examine  each  situation  on  a 
case-by-case  basis  when  the  licensees 
file  their  renewal  applications  and  will 
be  able  to  address  any  abuses  of  the 
partitioning  options  in  that  context. 

17.  In  addition,  pursuant  to 
CellularVision's  request,  we  clarify  if  a 
partitionor  and  partitionee  elect  to  meet 
the  substantial  service  for  their 
respective  partitioned  areas,  then  we 
would  make  an  independent  assessment 
of  the  construction  efforts  of  the 
partitionor  and  partitionee  based  on  the 
partitioned  area,  population  served,  and 
actual  service  provided.  We 
acknowledge  CellularVision's 
observation  that  the  service  offering 
provided  by  a  partitionee  might  be  quite 
different  than  that  provided  by  the 
original  licensee. 

18.  Disaggregated  Licenses.  As  we 
proposed  in  the  Fourth  NPRM,  61  FR 
44177;  August  28, 1996.  we  establish 
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two  options  for  disaggregating  licensees. 
This  approach  is  consistent  with  what 
we  have  done  in  other  wireless  contexts. 
We  believe  that  it  would  be  appropriate 
for  either  the  disaggregator  or  the 
disaggregatee  to  assume  full 
responsibility  for  construction  within 
the  shared  service  area,  because  service 
would  be  offered  over  the  relevant 
population,  even  if  not  on  the  entire 
spectrum.  As  DBC  points  out  in  its 
comments,  supra,  we  agree  that  this 
option  could  encourage  a  LMDS 
licensee  to  make  some  of  its  spectrum 
available  to  others.  Accordingly,  we  will 
permit  two  options  for  meeting  the 
construction  requirements  by 
disaggregator^  and  disaggregatees 
Under  the  first  option,  the  disa^rekjator 
and  disaggregatee  would  certih  that 
they  each  will  share  responsibility  for 
meeting  the  substantial  service 
requirement  for  the  k^eographic  service 
area.  If  parties  choose  this  option,  both 
parties'  performance  will  be  evaluated 
at  the  end  of  the  relevant  license  term 
and  both  licenses  could  be  subject  to 
cancellation.  The  second  option  would 
allow  the  parties  to  agree  that  either  the 
disag^^regator  or  the  disaggregatee  would 
be  responsible  for  meeting  the 
substantial  service  requirement  for  the 
geographic  service  area.  If  parties 
choose  this  option,  and  the  party 
responsible  for  meeting  the  construction 
requirement  fails  to  do  so,  only  the 
license  of  the  nonperforming  party 
would  be  subject  to  cancellation. 

19.  We  continue  to  believe  that  these 
build-out  provisions  fulfill  our 
obligations  under  Section  309(j)(4){B), 
We  also  believe  that  the  auction  and 
service  rules  which  we  are  adopting  for 
LMDS,  together  with  our  overall 
competition  and  universal  service 
policies,  constitute  effective  safeguards 
and  jjerformance  requirements  for 
LMDS  licensing.  We  believe  that  service 
to  rural  areas  will  be  promoted  by  our 
proposal  to  allow  partitioning  and 
disaggregation  of  LMDS  spectrum.  The 
options  established  herein  are  intended 
to  provide  the  greatest  possible 
flexibility  to  licensees  and  partitionees 
while  ensuring  that  rural  and  niche 
market  areas  receive  LMDS  services. 
Accordingly,  we  continue  to  reserve  the 
right  to  impose  additional,  more 
stringent  construction  requirements  on 
LMDS  licensees  in  the  future  in  the 
event  of  actual  anticompetitive  or  rural 
service  problems  and  if  more  stringent 
construction  requirements  can 
effectively  ameliorate  those  problems. 

E.  License  1  erm  and  Renewal 
Expectancy 

20.  Background.  LMDS  licenses  are 
granted  for  ten-year  terms.  In  addition. 


an  LMDS  licensee  involved  in  a 
comparative  renewal  proceeding  may 
qualify  for  a  renewal  expectancy  if  the 
licensee  demonstrates  that  it  has 
provided  substantial  service  during  its 
license  term,  and  that  it  has 
substantially  complied  with  the 
Communications  Act  and  applicable 
Commission  rules  and  policies.  In  the 
Fifth  NPRM.  the  Commission  sought 
comment  on  whether  our  LMDS  rules 
should  provide  that  parties  obtaining 
LMDS  licenses  for  partitioned  areas  or 
disaggregated  spectrum  hold  their 
license  for  the  remainder  of  the  original 
licensee's  ten-year  term.  It  noted  that,  in 
the  Broadband  PCS  R&O.  62  FR  696, 
lanuan.'  6.  1997,  the  Commission  found 
that  allowing  parties  acquiring  licenses 
through  partitioning  and  disaggregation 
to  "re-start"  the  license  term  from  the 
date  of  the  grant  of  the  assignment 
application  could  allow  parties  to 
circumvent  our  rules  regarding  license 
terms  and  unnecessarily  delay  service  to 
the  public.  It  also  sought  comment  on 
whether  LMDS  partitionees  and 
disaggregatees  should  be  afforded  the 
same  renewal  expectancy  as  other 
LMDS  licensees. 

21.  Discussion.  We  find  that  LMDS 
partitionees  and  disaggregatees  should 
hold  their  licenses  for  the  remainder  of 
the  original  licensee's  ten-year  term. 
This  approach  is  supported  by  the 
commenters  and  is  consistent  with  our 
action  in  other  wireless  services.  We  see 
no  reason  to  adopt  a  different  approach 
for  LMDS,  As  we  did  with  licensees  in 
other  wireless  services,  we  believe  that 
LMDS  licensees  would  have  less  of  an 
incentive  to  fully  utilize  their  available 
spectrum  if  they  were  permitted  to  wait 
until  the  end  of  their  license  term  to 
partition  a  portion  of  their  market  or 
disaggregate  a  portion  of  their  spectrum 
to  another  entity  that  would  receive  a 
full  ten  year  license  term.  By  limiting 
the  license  term  for  LMDS  partitionees 
and  disaggregatees,  we  believe  that  there 
will  be  maximum  incentive  for  parties 
to  quickly  utilize  their  spectrum  and 
expedite  the  delivery  of  LMDS  services 
to  the  public. 

22.  In  addition,  we  will  permit 
partitionees  and  disaggregatees  to  obtain 
a  renewal  expectancy  on  the  same  basis 
as  other  licensees.  All  licensees  meeting 
the  substantial  service  requirement  will 
be  deemed  to  have  met  this  facet  of  the 
renewal  expectancy  requirement 
regardless  of  which  of  the  construction 
options  the  licensees  chose. 
CellularVision  asks  that  we  clarify 
whether  LMDS  partitionees  and 
disaggregatees  may  seek  a  renewal 
expectancy  that  is  based  upon  their 
reduced  license  period.  CellularVision 
maintains  that  it  would  be  inequitable, 


for  example,  to  require  a  LMDS 
partitionee  with  a  three-year  initial 
license  term  to  meet  the  same  level  of 
substantial  service  to  obtain  a  renewal 
expectancy  as  the  original  licensee.  We 
decline  to  recognize  a  "scaled-down" 
substantial  service  construction 
requirement  for  partitionees  and 
disaggregatees.  Rather,  we  believe  that 
parties  interested  in  availing  themselves 
of  the  partitioning  and/or  disaggregation 
opportunities  should  factor  in  their 
ability  to  meet  the  substantial  service 
requirement  when  determining  the 
timing  of  such  transactions.  We  believe 
that  the  provisions  we  have  made  for 
construction  options  for  partitioned  and 
disaggregated  licenses  provide 
appropriate  fiexibihty,  while  ensuring 
that  a  reasonable  standard  of  service 
will  be  provided  to  the  public  and  that 
licensees  will  not  be  able  to  bypass  our 
construction  requirements.  Moreover, 
we  will  address  each  situation  on  a 
case-by-case  basis  taking  into  account 
the  amount  of  time  the  licensee  has  had 
to  employ  its  service  along  with  other 
factors. 

F.  Competitiv  p  Bidding  Issues 

23.  Backgrouna.  When  the 
Commission  adopted  the  Fifth  NPRM. 
the  competitive  bidding  rules  for  LMDS 
included  installment  payments  and 
bidding  credits  for  qualified  entities.  It 
also  adopted  rules  to  prevent  unjust 
enrichment  by  such  entities  that  seek  to 
transfer  licenses  obtained  through  use  of 
these  special  provisions  to  an  entity  that 
would  not  have  qualified  for  them. 
Subsequent  to  our  adoption  of  the  Fifth 
NPRM,  the  Commission  eliminated 
installment  payments  for  LMDS. 
Therefore,  the  proposals  in  the  Fifth 
NPRM  concerning  whether  partitionees 
and  disaggregatees  should  be  able  to 
qualify  for  installment  payments  and 
how  to  apportion  the  remaining 
government  obligation  between  the 
parties  are  now  moot.'  We  note, 
however,  that  three  levels  of  bidding 
credits  are  available  to  LMDS 
applicants.  In  the  Fifth  NPRM,  the 
Commission  sought  comment  on  how  to 
calculate  unjust  enrichment  payments 
for  LMDS  licensees  that  are  awarded 
bidding  credits  and  subsequently 
partition  or  disaggregate  to  a  larger 
business.  It  asked  commenters  to 
address  whether  the  unjust  enrichment 
payments  should  be  calculated  on  a 
proportional  basis,  using  population  of 
the  partitioned  area  and  amount  of 


'  We  therefore  do  not  need  to  consider  the 
alternative  proposals  set  forth  by  CellularVision  and 
DBC  concerning  the  handling  of  installment 
payments  with  respect  to  LMDS  partitioning  and 
disaggregation.  See  CellularVision  Conunents  at  11- 
13;  DBC  Reply  Comments  at  5-«. 
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measures. 

24.  Discussion  We  recently  adopted  a 
provision  in  Part  1  of  the  Commission's 
Rules  for  all  auctionable  services  that 
follows  the  approach  set  forth  in  the 
Fifth  NPRM  for  calculating  unjust 
enrichment  payments  in  the  context  of 
partitioning  and  disaggregation.  Thus, 
we  will  follow  the  uniform  procedure 
set  forth  in  Part  1  of  our  Rules  and 
calculate  unjust  enrichment  based  on 
population  for  partitioned  areas  and  on 
the  amount  of  spectrum  for 
disaggregated  spectrum.  We  note  that 
population  will  be  calculated  based 
upon  the  latest  available  census  data. 
We  have  consistently  adopted  this 
approach  for  other  wireless  services, 
and  we  agree  with  WebCel  that  this 
approach  provides  an  objective  means 
of  calculating  unjust  enrichment 
payments  in  the  context  of  partitioning 
and  disaggregation.  For  purposes  of 
applying  our  unjust  enrichment 
requirements  when  a  combined 
partitioning  and  disaggregation  is 
proposed,  we  will  use  a  combination  of 
both  population  of  the  partitioned  area 
and  amount  of  spectrum  disaggregated 
to  make  these  pro  rata  calculations. 

G.  Licensing 

25.  Background.  Because  partitioning 
and  disaggregation  involves  the 
assignment  of  a  portion  of  a  licensee's 
service  area  or  spectrum  to  another 
entity,  in  the  Fifth  NFRMlhe 
Commission  proposed  to  treat  the 

Fiartitioning  and  disaggregation  of  LMDS 
icenses  as  assignments  requiring  its 
prior  approval.  It  proposed  to  follow  the 
existing  assignment  procedures  set  forth 
in  Part  101  of  our  rules  for  purposes  of 
reviewing  LMDS  partitioning  and 
disaggregation  transactions. 

26.  Discussion.  We  adopt  the 
procedures  set  forth  in  our  Fifth  NPRM 
for  review  and  approval  of  LMDS 
partitioning  and  disaggregation 
transactions.  We  agree  with 
CellularVision  that  all  LMDS 
partitioning  and  disaggregation 
agreements  should  be  subject  to  our 
formal  assignment  process.  We  decline 
to  adopt  WebCel's  proposal  that  we 
permit  parties  to  enter  into  agreements 
to  partition  and  disaggregate  without 
prior  Commission  approval  so  long  as 
notification  is  given  to  the  Commission 
by  the  original  LMDS  licensee  upon 
consummation  of  the  transaction.  Under 
WebCel's  proposal,  the  original  licensee 
would  retain  an  ownership  interest  in 
the  license  and  would  continue  to  be 
responsible  for  compliance  with  the 
Commission's  rules,  maintaining 
records  as  to  the  spectrum  allocated  and 
geographic  areas  served  by  the  different 


parties,  and  engaging  in  frequency 
coordination  among  all  LMDS  license 
holders  within  its  BTA.  WebCel  states 
that  this  model  would  operate  like  a 
"landlord-tenant-subtenant" 
relationship.  By  contrast,  we  consider 
partitioning  and  disaggregation 
transactions  to  be  partial  assignments  of 
license,  for  which  Commission  review 
and  approval  is  necessary  under  Section 
310(d)  of  the  Communications  Act.^ 
Although  arrangements  such  as  that 
proposed  by  WebCel  might  be 
permissible,  we  note  that  the 
Commission  requires  that  the  licensee 
remain  in  control  of  its  license,  and  for 
this  determination,  the  Commission 
relies  on  the  test  announced  in 
Intermountain  Microwave.  As  a  result, 
any  arrangement  that  would  resuh  in  a 
licensee  losing  control  of  its  license 
pursuant  to  the  Intermountain 
Microwave  indicia  would  be 
inconsistent  with  our  requirements  for 
licensee  responsibility 

27.  WebCel's  proposal  also  does  not 
offer  procedures  for  reviewing 
transactions  where  licensees  desire  to 
assign  a  portion  of  their  market  or 
spectrum  outright  to  another  entity  and 
do  not  wish  to  hold  the  assigned 
portion.  We  thus  believe  that  adoption 
of  Webcel's  approach  would  run 
counter  to  our  goal  of  providing  LMDS 
licensees  with  flexibility  to  structure 
partitioning  and  disaggregation 
transactions  to  meet  their  sf>ecific 
business  plans.  We  conclude  that 
WebCel's  proposed  model  is  not  an 
appropriate  construct  for  characterizing 
partitioning  and  disaggregation 
transactions.  For  these  reasons,  we  will 
not  adopt  the  alternative  proposal 
suggested  by  WebCel.  The  procedures 
we  adopt  herein  correspond  to  the 
procedures  we  have  adopted  for 
reviewing  partitioning  and 
disaggregation  transactions  in  other 
wireless  services.  We  find  that  adoption 
of  similar  partitioning  and 
disaggregation  procedures  for  all 
wireless  services  will  provide  regulatory 
parity,  will  permit  our  processing  staff 


'47  U  S.C.  310(d)  We  note  that  we  recently 
determined  that  we  would  fortiaar  from  applying 
our  procedures  for  reviewing  pro  forma  transfers  of 
control  and  assignments  of  license  involving 
wireless  telecommunications  carriers  and  we 
decided  to  allow  these  carriers  to  simply  notify  the 
Commission  after  the  pro  forma  transaction  has 
been  consummated.  See  Federal  Communications 
Bar  Association's  Petition  for  Forbearance  from 
Section  JlO(d)  of  the  Communications  Act 
Regarding  Non-Substantial  Assignments  of  Wireless 
Licenses  and  Transfers  of  Control  Involving 
Telecommunications  Carriers.  Memorandum 
Opinion  and  Order.  FCC  98-18  (February  4.  1998). 
However,  partitioning  and  disaggregation 
transactions  are  not  pro  forma  in  nature  and. 
therefore,  the  rationale  we  followed  in  that 
proceeding  would  not  apply  here. 


to  develop  common  forms  and 
procedures  for  reviewing  all  partitioning 
and  disaggregation  applications,  and 
will  streamline  and  expedite  the  review 
of  such  applications. 

28.  We  will  require  that  parties 
seeking  approval  for  an  LMDS 
partitioning  or  disaggregation 
transaction  follow  the  existing 
assigiunent  procedures  set  forth  in  Part 
101  of  our  Rules.  Such  applications  will 
be  placed  on  Public  Notice  and  will  be 
subject  to  petitions  to  deny.  The  LMDS 
licensee  will  be  required  to  file  an  FCC 
Form  702  that  is  signed  by  both  the 
licensee  and  the  partitionee  or 
disaggregatee.  The  partitionee  or 
disaggregatee  will  also  be  required  to 
file  an  FCC  Form  430  to  demonstrate  its 
qualifications,  unless  a  current  FCC 
Form  430  is  already  on  file  witii  the 
Commission 

H.  Other  MatliTS 

29.  Background.  In  our  Second  R6-0, 
we  determined  that  two  LMDS  licenses, 
one  for  1150  MHz  and  one  for  150  MHz, 
would  be  awarded  for  each  Basic 
Trading  Area  (BTA)  and  adopted  an 
eligibility  restriction  that  prohibits 
incumbent  LECs  and  incumbent  cable 
companies  from  obtaining  an 
attributable  interest  in  in-region  1,150 
MHz  LMDS  licenses  for  three  years.  We 
stated,  however,  that  incumbent  LECs 
and  incumbent  cable  companies  could 
obtain  LMDS  licenses  at  auction  and  use 
partitioning  as  a  means  to  divest  an 
overlapping  portion  of  the  BTA  to 
comply  with  the  eligibility  restrictions. 
In  its  comments.  WebCel  argues  that  the 
Commission  should  reconsider  this 
action  and  should  not  permit  incumbent 
LECs  and  cable  companies  to  use 
partitioning  as  a  means  of  curing 
eligibility  problems. 

30.  Discussion.  We  decided  the  issue 
of  whether  we  should  permit  incumbent 
LECs  and  cable  companies  to  use 
partitioning  to  come  into  compliance 
with  the  eligibility  restrictions  in  our 
Second  R&O.  The  purpose  of  our  Fifth 
NPRM  was  not  to  revisit  this  issue  but 
to  decide  the  mechanics  of 
implementing  partitioning  and 
disaggregation  for  LMDS.  Therefore,  we 
find  that,  while  they  were  styled  as 
"Comments.  "  a  portion  of  WebCel's 
pleading  is  actually  an  untimely-filed 
petition  for  reconsideration  of  the 
eligibility  rules  from  our  Second  R&O. 
We  agree  with  Bell  Atlantic,  RTG  and 
Sprint  that  this  portion  of  WebCel's 
Comments  should  not  be  considered  in 
this  phase  of  the  proceeding.  In  this 
connection,  we  addressed  WebCel's 
arguments  in  the  Third  Order  on 
Reconsideration  in  this  proceeding  and 
affirmed  the  divestiture  provision. 
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Jl.  We  conclude  that  the  rules  we 
adopt  herein  will  provide  LMDS 
licensees  with  the  flexibility  to  structure 
partitioning  and  disaggregation 
agreements  which  meet  their  business 
needs.  We  have  followed  the  general 
framework  for  partitioning  and 
disaggregation  that  we  have  previously 
adopted  for  other  wireless  services  in  an 
effort  to  create  regulatory  parity  among 
all  licensees.  As  with  the  other  service 
and  licensing  rules  we  have  adopted  for 
LMDS,  we  believe  that  this  action  will 
result  in  more  efficient  use  of  spectrum, 
will  increase  opportunities  for  small 
businesses  and  other  entities  to  enter 
the  LMDS  marketplace,  and  will  speed 
service  to  unserved  areas. 

I   PROCEDURAL  MATTERS 

A.  Regulatory  Flexibility  Act 

32.  The  Final  Regulatory  Flexibility 
Analysis  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604.  is 
contained  in  the  attachment. 

B.  Ordering  Clauses 

33.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  Sections 
4(i).  303(g),  303(r),  and  332(a)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(g), 
303(r),  and  332(a),  §  101.1111  of  the 
Commission's  Rules,  47  CFR  101.1111. 
is  amended  as  set  forth  in  the  rule 
changes  attachment. 

34.  It  is  further  ordered  that  the  rule 
change  adopted  herein  shall  become 
effective  July  13,  1998.  This  action  is 
taken  pursuant  to  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
303(r). 

35.  It  is  further  ordered  that  the 
Director,  Office  of  Public  Affairs,  shall 
send  a  copy  of  this  Fourth  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  Section  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601(a). 

List  of  Subjects  in  47  CFR  Part  lui 

Communications  equipment.  Radio. 
Federal  Ckimmunications  Commission. 
Magalie  Roman  Salas, 
Secretory. 

KuIp  (Changes 

Part  101  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  101- 
SERVICES 


FIXED  MICROWAVE 


1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 


Authorit>:  4  7  U.S.C.  154,  303. 

2.  Section  101.1111  is  revised  to  read 
as  follows: 

§1011111     Patiltioning  and 
disaggregation. 

;,;   Dt^timtions. — Disaggregation.  The 
assignment  of  discrete  portions  or 
"blocks"  of  spectrum  licensed  to  a 
geographic  licensee  or  qualifying  entity. 

Partitioning.  The  assignment  of 
geographic  portions  of  a  licensee's 
authorized  service  area  along 
geopolitical  or  other  boundaries. 

(b)  Eligibility.  (1)  Parties  seeking 
approval  for  partitioning  and 
disaggregation  shall  request  an 
authorization  for  partial  assignment  of  a 
license  pursuant  to  §  101.53.  Parties 
shall  submit  the  forms  set  forth  in 

§  101.15(e). 

(2)  Licensees  may  apply  to  partition 
their  licensed  geographic  service  area  or 
disaggregate  their  licensed  spectrum  at 
any  time  following  the  grant  of  their 
licenses. 

(c)  Technical  Standards. — (1) 
Partitioning.  In  the  case  of  partitioning, 
requests  for  authorization  for  partial 
assignment  of  a  license  must  include,  as 
an  attachment,  a  description  of  the 
partitioned  service  area.  The  partitioned 
service  area  shall  be  defined  by 
coordinate  points  at  every  3  degrees 
along  the  partitioned  service  area  unless 
an  FCC  recognized  service  area  is 
utilized  (i.e.,  Major  Trading  Area,  Basic 
Trading  Area,  Metropolitan  Service 
Area,  Rural  Service  Area  or  Economic 
Area)  or  county  lines  are  followed.  The 
geographic  coordinates  must  be 
specified  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude  and  must  be  based  upon 
the  1983  North  American  Datum 
(NAD83).  In  the  case  where  an  FCC 
recognized  service  area  or  county  lines 
are  utilized,  applicants  need  only  list 
the  specific  area(s)  (through  use  of  FCC 
designations  or  county  names)  that 
constitute  the  partitioned  area.  In  such 
partitioning  cases  where  an  unjust 
enrichment  payment  is  owed  the 
Commission,  the  request  for 
authorization  for  partial  assignment  of  a 
hcense  must  include,  as  an  attachment, 
a  calculation  of  the  population  of  the 
partitioned  service  area  and  the  licensed 
geographic  service  area. 

(2)  Disaggregation.  Spectrum  may  be 
disaggregated  in  any  amount. 

{3yCombined  Partitioning  and 
Disaggregation.  The  Commission  will 
consider  requests  for  partial  assignment 
of  licenses  that  propose  combinations  of 
partitioning  and  disaggregation. 

(d)  License  Term.  The  license  term  for 
a  partitioned  license  area  and  for 
disaggregated  spectrum  shall  be  the 


remainder  of  the  original  licensee's 
license  term  as  provided  for  in  §  101.67 
of  this  chapter. 

(e)  Construction  Requirements. 
Applications  requesting  approval  for 
partitioning  or  disaggregation  must 
include  a  certification  by  each  party  that 
it  will  satisfy  the  construction 
requirement  set  forth  in  §  101.1011  of 
this  chapter.  Failure  by  a  party  to  meet 
its  respective  construction  requirement 
will  result  in  the  automatic  cancellation 
of  its  license  without  further 
Commission  action. 

Note:  The  following  attachment  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Attachment — Final  Regulatory  Flexibility 
Analysis 

As  required  by  Section  603  of  the 
Regulaton,'  Flexibility  Act  (RFA),  5  U.S.C. 
603,  an  Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Fifth  Notice 
of  Proposed  Rule  Making  [Fifth  NPRM)  in  CC 
Docket  No.  92-297.  The  Q)mmission  sought 
written  public  comment  on  the  proposals  in 
the  Fifth  NPRM.  including  the  IRFA.  The 
Commission's  Final  Regulator>'  Flexibility 
Analysis  in  this  Fourth  Report  and  Order 
(Fourth  R&O)  conforms  to  the  RFA.  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996. 

A.  Need  for  and  Purpose  of  This  Action 

In  the  Fourth  RBO.  the  Commission 
modifies  the  Local  Multipoint  Distribution 
Service  (LMDS)  rules  to  permit  partitioning 
and  disaggregation  for  all  licensees.  With 
more  open  partitioning  and  disaggregation, 
additional  entities,  including  small 
businesses,  may  participate  in  the  provision 
LMDS  without  needing  to  acquire  wholesale 
an  existing  license  (with  all  of  the  bundle  of 
rights  currently  associated  with  the  existing 
license).  Acquiring  "less"  than  the  current 
license  will  presumably  be  a  more  flexible 
and  less  exf>ensive  alternative  for  entities 
desiring  to  enter  these  services. 

B.  Summary  of  Issues  Raised  in  Response  to 
the  Initial  Regulatory  Flexibility  Analysis 

None  of  the  commenters  submitted 
comments  that  were  specifically  in  response 
to  the  IRFA. 

C.  Description  and  Number  of  Small  Entities 
Involved 

The  rules  adopted  in  the  Fourth  RSO  will 
affect  all  small  businesses  which  avail 
themselves  of  these  rule  changes,  including 
small  businesses  that  will  obtain  LMDS 
licenses  throiigh  auction  and  subsequently 
decide  to  partition  or  disaggregate,  and  small 
businesses  who  may  acquire  licenses  through 
partitioning  and/or  disaggregation. 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
LMDS.  In  the  Second  Order  on 
Reconsideration,  the  Commission  adopted 
criteria  for  defining  small  businesses  for 
purposes  of  determining  eligibility  for  special 
provisions  such  as  bidding  credits.  The 
Commission  has  adopted  a  three-tier 
definition  of  small  businesses:  businesses 
with  gross  annual  revenues  of  not  more  than 
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revenues  of  more  than  SI 5  million  but  not 
more  than  $40  million  and  businesses  with 
gross  revenues  of  more  than  $40  million  but 
not  more  than  $75  million.  We  will  use  these 
definitions  for  estimating  the  potential 
number  of  entities  choosing  to  partition  or 
disaggregate  or  who  may  acquire  licenses 
through  partitioning  and  disaggregation  that 
are  small  businesses. 

It  is  not  possible  to  predict  how  many 
LMDS  licensees  meeting  one  of  the  above 
definitions  will  be  successful  at  auction  and 
subsequently  decide  to  partition  or 
disaggregate  The  Commission  plans  to  issue 
2  licenses  each  for  493  Basic  Trading  Areas 
(BTAs)  Thus.  986  licenses  will  be  made 
available  for  authorization.  It  is  expected  that 
a  significant  number  of  successful  bidders  in 
the  LMDS  auction  will  satisfy  one  of  the 
above  definitions.  There  is  only  one 
company,  CellularVision  USA.  Inc. 
(CellularVision).  that  is  currently  providing 
LMDS  video  services.  Although  the 
Commission  does  not  collect  data  on  annual 
receipts,  it  is  assumed  that  CellularVision  is 
a  small  business  under  all  of  the  above 
outlined  definitions.  Similarly,  it  is  not 
possible  to  determine  how  many  of  those 
entities  obtaining  licenses  through 
partitioning  and  disaggregation  will  meet  one 
of  the  above  definitions.  However,  it  is 
expected  that  many  entities  meeting  one  of 
the  above  definitions  will  use  partitioning 
and  disaggregation  as  a  means  to  obtain 
LMDS  licenses  at  lower  costs 

D.  Summary  of  Proiected  Reporting. 
Fecordkeeping  and  Other  Compliance 
Requirements 

The  rules  adopted  in  the  Fourth  RbO  will 
impose  reporting  and  recordkeeping 
requirements  on  small  businesses  seeking 
licenses  through  partitioning  and 
disaggregation.  The  information  requirements 
will  be  used  to  determine  whether  the 
licensee  is  a  qualifying  entity  to  obtain  a 
partitioned  license  or  disaggregated 
spectrum.  This  information  will  be  given  in 
a  one-time  filing  by  any  applicant  requesting 
such  a  license.  The  information  will  be 
submitted  on  the  FCC  Form  702  which  is 
currently  in  use  and  has  already  received 
Office  of  Management  and  Budget  clearance. 
The  Commission  estimates  that  the  average 
burden  on  the  applicant  is  three  hours  for  the 
information  necessary  to  complete  these 
forms  The  Commission  estimates  that  75 
percent  of  the  respondents  (which  may 
include  small  businesses)  will  contract  out 
the  burden  of  respwnding  The  Commission 
estimates  that  it  will  take  approximately  30 
minutes  to  coordinate  information  with  those 
contractors  The  remaining  25  percent  of 
respondents  (which  may  include  small 
businesses)  are  estimated  to  employ  inhouse 
staff  to  provide  the  information. 

E.  Steps  Taken  To  Minimize  Burdens  on 
Small  Entities 

The  rules  adopted  in  the  Fourth  BBrO  are 
designed  to  implement  Congress'  goal  of 
giving  small  businesses,  as  well  as  other 
entities,  the  opportunity  to  participiate  in  the 
provision  of  spectrum-based  services  and  are 
consistent  with  the  Communications  Act's 
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entry  barriers  for  entrepreneurs  and  small 
businesses  in  the  provision  and  ownership  of 
telecommunications  services. 

Allowing  non-restricted  partitioning  and 
disaggregation  will  facilitate  market  entry  by 
parties  who  may  lack  the  financial  resources 
for  participation  in  auctions,  including  small 
businesses.  Some  small  businesses  may  have 
been  unable  to  obtain  LMDS  licensees 
through  auction  due  to  high  bidding.  By 
allowing  open  partitioning  and 
disaggregation,  small  businesses  will  be  able 
to  obtain  licenses  for  smaller  service  areas 
and  smaller  amounts  of  sp>ectrum  at 
presumably  reduced  costs,  thereby  providing 
a  method  for  small  businesses  to  enter  the 
LMDS  marketplace. 

Allowing  geographic  partitioning  of  LMDS 
licenses  by  service  areas  defined  by  the 
parties  will  provide  an  opportunity  for  small 
businesses  to  obtain  partitioned  LMDS 
license  areas  designed  to  serve  smaller,  nicht' 
markets.  This  will  permit  small  businesses  ti 
enter  the  LMDS  marketplace  by  reducing  the 
overall  cost  of  acquiring  a  partitioned  LMDS 
license. 

Allowing  disaggregation  of  spectrum  in 
any  amount  will  also  promote  participation 
by  small  businesses  who  may  seek  to  acquin' 
a  smaller  amount  of  LMDS  spectrum  tailored 
to  meet  the  needs  of  their  proposed  service. 

F  Significant  Alternatives  Considered  and 
Rejected 

The  Commission  considered  and  rejected 
the  following  alternative  proposals 
concerning  LMDS  partitioning  and 
disaggregation 

The  Qimmission  rejected  a  plan  set  forth 
by  WebCel  Communications.  Inc  (WebCel). 
Instead  of  requiring  all  partitioning  and 
disaggregation  transactions  to  comply  with 
our  existing  assignment  procedures.  WebCel 
suggested  that  the  Commission  permit  parties 
to  enter  into  agreements  to  partition  and 
disaggregate  without  prior  Commission 
approval  so  long  as  notification  is  given  to 
the  Commission  by  the  original  LMDS 
licensee.  The  Commission  considers 
partitioning  and  disaggregation  transactions 
to  be  essentially  partial  assignments  of 
license,  and  Commission  review  and 
approval  is  necessary  to  ensure  compliance 
with  its  rules.  Thus,  the  Conmiission 
concluded  that  WebCel's  proposed  model  is 
not  an  appropriate  construct  for 
characterizing  partitioning  and 
disaggregation  transactions. 

Finally,  the  Commission  rejected  a 
suggestion  by  CellularVision  that  LMDS 
partitionees  and  disaggregatees  should  be 
allowed  to  qualify  for  a  renewal  expectancy 
which  is  based  upon  their  reduced  license 
period.  The  Commission  found  that  this 
approach  would  contradict  its  construction 
requirements  for  LMDS  piartitionees  and 
disaggregatees  which  require  these  entities  to 
meet  a  separate  substantial  service 
requirement  by  the  end  of  their  license  term. 
Partitionees  and  disaggregatees  are  not 
permitted  to  meet  a  scaled-down  substantial 
service  construction  requirement  simply 
becau-se  of  the  fact  that  they  had  a  license 
term  of  less  than  ten  years.  The  Commission 
found  that,  by  requiring  LMDS  partitionees 


diici  liisaggregatees  to  meet  the  same 
substantial  service  requirement  for  renewal 
expectancy  as  all  other  licensees.  LMDS 
licensees  will  be  encouraged  to  quickly 
develop  their  markets  and  fully  utilize  their 
available  sf>ectrum. 

C.  Report  to  Congress 

The  Commission  shall  include  a  copy  of 
this  Final  Regulatory  Flexibility  Analysis, 
along  with  this  Fourth  RGrO.  in  a  report  to  be 
sent  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement  Fairness 
Act  of  1996.  5  U.S.C.  801(a)(1)(A). 

(FR  Doc  98-12667  Filed  5-8-98;  5;08  pm| 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 

49  CFR  Pan  553 
[NHTSA-«&-3815] 

«IN  2127-AG62 

Rulemaking  Procedures 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

summary:  This  final  ruhe  reaffirms  the 
agency's  policy  of  focusing  its 
international  harmonization  activities 
on  identifying  and  adopting  those 
foreign  vehicle  safety  standards  that 
clearly  reflect  best  practices,  i.e..  that 
require  significantly  higher  levels  of 
safety  p)erformance  than  the  counterpart 
U.S.  standards.  This  final  rule  also 
announces  the  agency's  policy  regarding 
those  instances  in  which  the  agency's 
comparison  of  standards  indicates  that 
the  safety  performance  required  by  a 
foreign  standard  is  not  significantly 
higher,  but  is  still  better  than  or  at  least 
as  good  as  that  required  by  the 
counterpart  U.S.  standard. 

To  aid  in  implementing  these 
policies,  this  final  rule  amends  the 
agency's  regulation  concerning 
rulemaking  procedures  to  set  forth  the 
process  that  the  agency  will  use  in 
comparing  U.S.  and  foreign  vehicle 
safety  standards  and  in  determining 
what  rulemaking  response,  if  any,  is 
appropriate.  The  agency  will  assess 
whether  the  safety  performance  of 
vehicles  or  equipment  manufactured 
under  the  foreign  standard  is  better  than 
or  at  least  functionally  equivalent  to  that 
of  vehicles  or  equipment  manufactured 
under  the  U.S.  standard,  i.e.,  whether 
the  vehicles  or  equipment  manufactured 
under  the  foreign  standard  produce 
more  or  at  least  as  many  safety  benefits 
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as  those  produced  by  the  vehicles  or 
equipment  manufactured  under  the  U.S. 
standard. 

This  final  rule  also  emphasizes  that 
the  agency's  policy  is  to  deny  any 
rulemaking  petition  seeking  to  have  a 
foreign  standard  added  to  its 
counterpart  U.S.  standard  as  a 
compliance  alternative  or  to  harmonize 
the  U.S.  standard  with  the  foreign 
standard  if  the  petition  does  not  contain 
an  analysis  of  the  relative  benefits  of  the 
two  standards.  This  policy  is  necessary 
to  minimize  the  impact  that  NHTSA's 
consideration  of  such  rulemaking 
petitions  might  otherwise  have  on  the 
agency's  use  of  its  resources  to  upgrade 
its  safety  standards. 

DATES:  Effective  Date:  The  amendments 
become  effective  on  May  13.  1998. 

Petitions  for  reconsideration:  Petitions 
for  reconsideration  must  be  received  by 
June  29.  1998. 

ADDRESSES:  Petitions  should  refer  to  the 
dot-ket  and  notice  number  of  this  notice 
and  be  submitted  to:  The  .Administrator. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street,  SW, 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  COfTTACT:  For 
tet.hiiKai  and  poiu  v  issut-s  .\1>,  juiie 
Abraham,  Offn  t-  ut  International 
Harmonization,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Telephone:  (202)  366-2114.  Fax: 
(202) 366-2106. 

For  legal  issues:  Rebecca  MacPherson, 
Attorney  Advisor,  Office  of  Chief 
Counsel,  NCC-20,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.  Washington,  DC 
20590.  Telephone:  (202)  366-2992.  Fax: 
(2021  366-3820. 
SUPPLEMENTARY  INFORMATION; 
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I.  Overview 

This  final  rule  reaffirms  the  agency's 
policy  of  focusing  its  international 
harmonization  activities  on  identifying 
and  adopting  those  foreign  vehicle 
safety  standards  that  clearly  reflect  best 
practices,  i.e.,  that  require  significantly 
higher  levels  of  safety  performance  than 
the  counterpart  U.S.  standard.  NHTSA's 
policy  is  to  pick  the  best  standard  in 
those  instances.  This  final  rule  also 
announces  the  agency's  policy  regEirding 
instances  in  which  the  agency's 
comparison  of  standards  indicates  that 
the  safety  performance  required  by  a 
foreign  standard  is  not  significantly 
higher,  but  is  still  better  than  or  at  least 
as  good  as  that  required  by  the 
counterpart  U.S.  standard.  In  those 
instances,  the  agency  will  consider  the 
possibility  of  amending  the  U.Sr 
standard  to  allow  manufacturers  to 
comply  with  either  standard  or  to 
harmonize  the  U.S.  standard  with  the 
foreign  standard. 

To  aid  in  implementing  these 
pohcies,  this  final  rule  amends  the 
agency's  regulation  concerning 
rulemaking  procedures  by  adding  an 
appendix  that  sets  forth  the  process  that 
the  agency  will  use  in  comparing  U.S. 
and  foreign  vehicle  safety  standards  and 
in  determining  what  rulemaking 
response,  if  any.  is  appropriate.  In  the 
first  instance.  NHTSA  will  follow  this 
process  in  determining  whether  to 
commence  a  rulemaking  proceeding  on 
the  basis  that  the  mandatory 
requirements  of  a  foreign  motor  vehicle 
safety  standard  appear  to  be  better  than 
or  at  least  functionally  equivalent  to 
those  of  a  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS).  If  the  agency 
commences  a  rulemaking  proceeding,  it 
will  follow  the  same  process  in 
comparing  the  safety  performance  of 
vehicles  or  equipment  produced  under 
the  two  standards,  and  then  in 
determining  whether  the  foreign 
standard  is.  in  fact,  better  than  or  at 
least  functionally  equivalent  to  the  U.S. 
standard.  This  determination  would  be 
made  by  assessing  whether  the  vehicles 
or  equipment  manufactured  Lmder  the 
foreign  standard  produce  more  or  at 
least  as  many  safety  benefits  as  the 
vehicles  or  equipment  manufactured 
under  the  U.S.  standard.  This 
assessment  would  be  made  on  the  basis 
of  real  world  data  concerning  benefits, 
or,  if  such  data  are  unavailable,  on  the 
basis  of  either  compliance  test  data  or 
data  generated  by  additional  research 
and  development. 


This  final  rule  emphasizes  that  there 
will  be  appropriate  opportunities  for 
public  participation.  Any  rulemaking 
notice  that  proposes  to  amend  a  safety 
standard  and  that  is  based  on  a  tentative 
determination  of  functional  equivalence 
will  be  subject  to  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  and  all 
applicable  substantive  statutory  criteria, 
most  notably  the  requirement  that  the 
standards  meet  the  need  for  motor 
vehicle  safety. 

This  final  rule  also  emphasizes  that 
the  agency's  policy  is  to  deny  any 
rulemaking  petition  seeking  to  have  a 
foreign  standard  added  to  its 
counterpart  U.S.  standard  as  a 
functionally  equivalent  compliance 
alternative  or  to  harmonize  the  U.S. 
standard  with  the  foreign  standard  if  the 
petitioner  does  not  provide  an  analysis, 
based  to  the  extent  practicable  on  crash 
data,  comparing  safety  performance 
under  the  two  standards  and  supporting 
the  making  of  a  determination  that  the 
foreign  standard  is,  in  fact,  better  or  at 
least  functionally  equivalent.  This 
policy  is  necessary  to  minimize  the 
impact  that  NHTSA's  consideration  of 
rulemaking  petitions  involving  such 
functional  equivalence  claims  might 
otherwise  have  on  the  agency's  use  of  its 
finite  resources  to  upgrade  its  safety 
standards. 

Finally,  since  the  agency's  priority  in 
international  harmonization  is  to  focus 
on  those  foreign  safety  standards  that 
represent  best  practices,  NHTSA  will 
give  priority  to  petitions  requesting  the 
upgrading  of  one  of  its  standards  to  the 
level  of  a  superior  foreign  standard  over 
petitions  simply  asking  the  agency  to 
add  a  compUance  alternative,  if  resource 
limitations  necessitate  making  a  choice 
between  competing  petitions  in  granting 
or  processing  them. 

II   Guiding  Principles  for  the 
Harmnnization  of  Standards  and  the 
.Amend  men  t  of  Standards  Based  on 
Functional  Equivalence 

At  me  Apnl  1996  Transatlantic 
Automotive  Industry  Conference  on 
International  Regulatory 
Harmonization  '  in  Washington.  DC. 


'  At  thai  conference,  the  United  States-European 
Union  automotive  industry  met  and  developed 
recommendations  to  the  United  States  and 
European  Union  on  international  harmonization 
and  the  intergovemmenlal  regulatory  process 
needed  to  achieve  such  harmonization  One  of  the 
recommendations  was  to  develop  a  process  for 
agreeing  upon  "functionai  equivalence"  of 
dissimilar  existing  standards  addressing  the  same 
asp>ect  of  performance.  Martin  Bangemann.  the 
European  Industry  Commissioner  on  the  Europaan 
Commission,  said  at  the  conference  that  a  First  step 
tovirard  achieving  common  standards  between  the 
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NiiiiA  einpnjsu'i'u  m<it  tiiree  goals 
must  remain  of  primary  importance  as 
the  agency  explores  the  possibility  of 
harmonizing  its  standards^  with  those 
of  other  countries  and  regions  in 
appropriate  circumstances.  First,  the 
agency  must  ensure  that  there  is  no 
degradation  of  the  safety  provided  by  a 
regulation  as  a  result  of  achieving 
harmonization.  Second,  the  agency  must 
preserve  the  quality  and  transparency  of 
its  regulatory  process  by  inviting  all 
interested  parties  to  be  heard  and  duly 
considered,  including  the  general 
public.  Third,  the  agency  must  preserve 
its  ability  to  respond,  through  future 
rulemaking,  to  changing  safety 
technology  and  problems  and  make 
appropriate  improvements  in  its  safety 
standards.  NHTSA  noted  that  the  same 
goals  must  be  met  by  the  agency  in 
considering  whether  a  foreign  motor 
vehicle  safety  standard  is  better  than  or 
at  least  functionally  equivalent  to  its 
counterpart  F^VSS. 

This  notice  reaffirms  those  goals  and 
emphasizes  the  agency's  top  priority  in 
its  vehicle  safety  rulemaking  activities 
will  remain  the  development  and 
adoption  of  more  effective  and 
beneficial  safety  standards. 

III.  Policy  Statement  Concerning 
Functional  Equivalence 

A.  Background 

The  harmonization  of  product 
standards  has  become  a  matter  of 
increasing  importance  in  the  last  several 
decades.  The  manufacturing  and 
marketing  of  products  have  become 
increasingly  globalized.  In  response  to 
that  trend,  countries  and  regions  have 
moved  to  adjust  and  coordinate  their 
regulatory  practices  to  the  extent 
consistent  with  consumer  protection 
pohcies.  Efforts  to  coordinate  regulatory 
practices  on  a  global  scale  have  resulted 
in  several  international  agreements  that 
seek  to  promote  and  guide  the  process 
of  harmonization,  while  taking  care  to 
preserve  the  right  of  countries  and 
regions  to  adopt  and  maintain  sttmdards 
they  believe  necessary  to  address  safety, 
environmental  and  other  needs  within 
their  respective  jurisdictions. 

The  GATT  Agreement  on  Technical 
Barriers  to  Trade  (TBT).  known  as  the 
Standards  Code,  was  negotiated  during 
the  Tokyo  Round  of  General  Agreement 
on  Tariffs  and  Trade  Multinational 


Uniiad  Suiei  and  the  Europaan  Union  could  ba  an 
inienn«diate  one  of  mutual  recognition  of  another 
country's  standards,  provided  that  they  were 
determined  to  be  at  least  functionally  equivalent. 

'  As  used  in  this  notice,  the  term  "standard" 
refers  to  mandalorv  requirements  and  thus  has  the 
tame  meaning  given  the  term  "technical  regulation" 
In  Annex  ]  to  the  World  Trade  Organization 
Taciinical  Barriers  to  Trad*  Agreamant. 


Trade  Negotiations,  and  implemented  in 
this  country  by  the  Trade  Agreements 
Act  of  1979  (Pub.  L.  103-465:  19  U.S.C. 
2531-2582).  A  new  TBT  agreement  was 
reached  as  a  result  of  the  General 
Agreement  on  Tariffs  and  Trade 
Uruguay  Round  of  Multinational  Trade 
Negotiations.  The  Uruguay  Round 
Agreements,  which  were  concluded  in 
early  1994,  estabUshed  the  World  Trade 
Organization.  Article  2.7  of  the  new 
TBT  Agreement  provides  that  members 
of  the  World  Trade  Organization: 

Shall  give  positive  consideratioti  to 
accepting  as  equivalent  technical  regulations 
of  other  Members,  even  if  these  regulations 
differ  from  their  own.  provided  they  are 
satisfied  that  these  regulations  adequately 
fulfill  the  objectives  of  their  own  regulations. 
(Emphasis  added.) 

At  the  Transatlantic  Business 
Dialogue  Conference  (TABD).  held  in 
Seville.  Spain  in  late  1995.  participants 
made  a  series  of  joint  recommendations 
aimed  atbuilding  a  stronger  framework 
for  trade  between  the  United  States  and 
the  European  Union.  Later  that  year,  at 
the  Madrid  Summit.  President  Clinton 
signed  a  joint  United  States-European 
Union  "New  Transatlantic  Agenda." 
which  was  based  in  part  on  the  TABD 
recommendations.  The  Agenda  called 
for  strengthening  regulatory  cooperation 
and  addressing  technical  and  non-tariff 
barriers  to  trade  resulting  from  divergent 
regulatory  processes.  Within  the 
framework  of  action  established  by  the 
Agenda,  a  Joint  United  States-European 
Union  Action  Plan  was  issued.  Among 
its  goals  are  facilitating  international 
regulatory  harmonization,  taking  into 
account  the  respective  policies  of  the 
United  States  and  European  Union 
concerning  safety  and  environmental 
protection.  The  April  1996  Transatlantic 
Automotive  Industry  Conference  on 
International  Regulatory  Harmonization, 
mentioned  above  in  part  I.  built  on  the 
TABD  recommendations  and  Action 
Plan  by  generating  specific 
recommendations  regarding 
harmonization  and  regulatory 
coordination  in  the  automotive  sector. 

At  the  15th  International  Technical 
Conference  on  Enhanced  Safety  of 
Vehicles  (ESV).  held  in  May  1996  in 
Melbourne.  Australia,  participating 
countries  adopted  the  International 
Harmonized  Research  Agenda  (IHRA). 
One  of  the  six  research  priorities  was 
developing  the  technical  and  scientific 
aspects  of  an  acceptable  model  for 
assessing  relative  benefits  and 
determining  the  functional  equivalence 
of  existing  regulatory  requirements.  The 
United  States  and  Australia  were 
designated  as  the  lead  countries  for  this 
developmental  activity.  The  other 


research  priorities  seek  improvements 
in  such  areas  of  vehicle  safety  as 
biomechanics,  advanced  offset  frontal 
crash  protection,  vehicle  compatibility. 
Intelligent  Transportation  Systems 
(ITS),  and  pedestrian  safety. 

In  response  to  these  events,  NHTSA 
published  a  notice  requesting  comments 
on  the  recommendations  made  by  the 
United  States/European  Union 
automotive  industry  at  the  April  1996 
Transatlantic  Automotive  Industry 
Conference  on  International  Regulatory 
Harmonization  in  Washington,  DC.  (61 
FR  30657:  June  17.  1996).  The  agency 
stated  that  the  comments  would  assist  it 
in  determining  how  to  respond  to  those 
recommendations  as  well  as  ensuring 
that  harmonization  does  not  result  in 
any  degradation  of  safety  or 
environmental  protection  in  the  United 
States.  One  of  the  sp>ecific  requests  was 
for  comments  on  issues  relating  to  the 
development  of  a  process  for 
determining  the  functional  equivalence 
of  the  vehicle  safety  standards  of 
different  countries  and  regions. 

Written  comments  on  the  June  1996 
notice  were  submitted  by  the  American 
Automobile  Manufacturers  Association 
(AAMA).  Association  of  International 
Automobile  Manufacturers,  Inc., 
(AlAM),  Truck  Manufacturers 
Association  (TMA),  Coalition  of  Small 
Volume  Automobile  Manufacturers 
(COSVAM),  Coalition  for  Vehicle 
Choice  (CVC),  Consumers  Union  (CU), 
Center  for  Auto  Safety.  American 
Insurance  Association  (ALA),  Insurance 
Institute  for  Highway  Safety  (IIHS), 
Congressman  Tom  Sawyer,  and 
Advocates  for  Highway  Safety 
(Advocates). 

The  commenters  focused  their 
comments  on  the  general  issue  and 
consequences  of  standards 
harmonization.  Many  emphasized  that 
the  agency  should  not  permit  any 
reduction  in  safety  to  occur  as  a  result 
of  any  rulemaking  based  on  a 
determination  of  functional  equivalence 
or  any  other  rulemaking  seeking  to 
harmonize  standards.  Both 
manufacturers'  associations  and  public 
interest  groups  stated  that  a  foreign 
standard  should  be  determined  to  be  at 
least  functionally  equivalent  to  a 
counterpart  U.S.  standard  only  if  the 
foreign  standard  provides  at  least  the 
same  level  of  protection.  In  no  event. 
IIHS  and  several  consumers  groups  said, 
should  harmonization  result  in  the 
adoption  of  lowest  common 
denominator  standards.  These  groups 
urged  that  the  agency  focus  its 
harmonization  efforts  on  raising  the 
level  of  U.S.  standards  to  the  level  of  the 
best  practices  worldwide.  ALAM  urged 
the  agency  not  to  adopt  a  rigid 
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definition  of  functional  equivalence  and 
made  several  suggestions  for  promoting 
the  future  evolution  of  the  concept  of 
functional  equivalence. 

B.  November  1 996  Request  for 
Comments 

On  November  14.  1996.  NHTSA 
published  in  the  Federal  Register  a 
generic  fiowchart  describing  a  process 
for  use  by  the  regulatory  agencies  of  the 
United  States  and  other  countries  in 
making  determinations  of  functional 
equivalence  of  vehicle  safety  standards 
(61  FR  58362).  The  agency  developed 
the  flowchart  based  on  the  comments  on 
the  June  notice  and  other  available 
information.  The  November  notice 
announced  plans  for  a  January  1997 
public  workshop  to  discuss  the 
fiowchart  and  solicited  the  submission 
of  written  comments  following  the 
workshop.  The  agency  said  that  the 
public  input  would  assist  the  agency  in 
deciding  its  future  course  of  action 
regarding  international  harmonization, 
specifically  the  determination  of 
functional  equivalence  as  outlined  in 
the  International  Harmonized  Research 
Agenda  (IHRA).  The  IHRA  was 
established  in  meetings  held  in 
conjunction  with  the  Ma\  1996 
International  Technical  Conference  on 
the  Enhanced  Safety  of  Vehicles  (ESV) 
in  Australia.  The  notice  also  announced 
that  NHTSA  would  be  developing 
requirements  and  procedures  regarding 
petitions  for  rulemaking  based  on  a 
claim  of  functional  equivalency. 

C.  Summary  of  Oral  and  Written 
Comments  on  November  J  996  Notice 

The  January  1997  workshop  was 
attended  by  representatives  of  U.S.  and 
Canadian  governmental  agencies,  motor 
vehicle  manufacturers,  equipment 
manufacturers,  insurance  groups  and 
consumer  interest  groups.  The  attendees 
included  the  U.S.  Environmental 
Protection  Agency,  U.S.  Department  of 
Commerce.  Transport  Canada,  Industry 
Canada.  AAMA,  ALAM,  Association  des 
Constructeurs  Europeens  d'Automobiles 
(ACEA),  Ford,  General  Motors,  Chrysler, 
Toyota,  Land  Rover,  Volkswagen, 
Mitsubishi,  BMW,  Motor  Vehicle 
Equipment  Manufacturers  Association, 
Lear,  Jetro,  Sierra  Products,  Truck-Lite, 
.Auto  Occupant  Restraint  Council, 
Rubber  Manufacturers  Association, 
Transportation  Safety  Equipment 
Institute,  IIHS,  Advocates,  and 
American  Insurance  Association  (ALA). 

After  the  workshop,  the  agency 
received  six  written  comments  on  the 
November  1996  notice.  The  commenters 
were  American  Suzuki  Motor 
Corporation  (Suzuki),  CU,  Advocates, 
Sierra  Products,  Inc.,  Sekurit  Saint- 


Gobain,  and  Nissan  North  America,  Inc. 
(Nissan). 

The  highlights  of  the  oral  and  written 
comments  are  set  forth  below. 

Nissan  expressed  concern  that  the 
proposed  process  may  rely  too  much  on 
estimates  of  real  world  safety  benefits 
and  compliance  test  data  as  bases  for 
determining  functional  equivalence: 

In  most  cases,  such  data  would  have  to 
developed  spiecially  to  enable  a  comparison, 
and  it  would  be  rather  difficult  for  most  of 
the  countries  to  develop  them  through 
research,  because  of  cost,  limited  resources, 
etc.  The  approach  of  relying  primarily  on  a 
comparison  of  safety  benefits  would  not  be 
a  realistic  means  of  demonstrating  functional 
equivalence*   *   *  . 

Suzuki  expressed  a  similar  concern. 
In  a  related  comment,  Chrysler  stated 
that  quantification  of  real  world  safety 
benefits  may  be  impossible  in  the  case 
of  the  crash  avoidance  standards.  The 
relative  merits  of  two  different  crash 
avoidance  standards  addressing  the 
same  safety  need  would  be  much  easier 
to  assess  in  terms  of  their  impact  on 
vehicle  or  equipment  performance  (an 
input  measure)  instead  of  their  impact 
on  the  number  of  crashes  or  of  deaths 
and  injuries  (an  output  measure). 

AIAM  stated  that  the  proposed 
process  fails  to  include  consideration  of 
what  it  termed  the  "same  design 
approach."  AIAM  noted  that  the  AAMA 
functional  equivalence  process  includes 
that  concept.  That  organization  argued 
that,  given  difficulty  of  measuring 
output,  i.e.,  benefits.  NHTSA  should 
consider  input,  as  represented  by 
similarity  of  design  approaches. 

Advocates  said  that  the  process 
should  include  a  statement  of  NHTSA's 
commitment  to  upgrading  the  FMVSSs 
when  the  agency  determines  that  the 
benefits  of  a  foreign  standard  are  greater 
than  those  of  the  counterpart  FMVSS: 

*   *    *if  the  FE  process  is  to  provide  any 
significant  safety  benefit  to  the  public, 
upgrading  safety  standards  must  be  treated  as 
a  mandaton,'  requirement,  not  as  a  secondary 
or  optional  activity. 

CU  supported  the  concept  of  a 
functional  equivalence  determination 
process  that  would  result  in  both 
increased  safety  and  increased 
efficiency  and  stated  that  the  proposed 
process  could  be  an  appropriate 
procedure  toward  that  end.  IIHS  and 
ALA  agreed  that  the  ultimate  goal  should 
be  higher  standards. 

Commenters  differed  as  to  whether 
the  issues  of  determining  fimctional 
equivalence  and  possibly  increasing  the 
stringency  of  a  FMVSS  should  be 
considered  in  the  same  rulemaking 
proceeding.  Advocates  said  that  if  the 
agency  determines  that  a  foreign 


standard  offers  greater  benefits,  the 
agency  should  conduct  a  single 
rulemaking  proceeding  that  results  in 
upgrading  the  counterpart  FMVSS. 
NHTSA  should  not.  according  to  that 
group,  conduct  two  separate,  sequential 
rulemaking  proceedings:  the  first  one 
adding  the  foreign  standard  as  a 
compliance  alternative  and  a 
subsequent  one  upgrading  that  FMVSS. 
However,  AAMA  and  Land  Rover 
argued  that  there  should  be  two  separate 
rulemaking  proceedings. 

Advocates  implicitly  recognized  that 
the  upgrading  of  a  FMVSS  might  not  be 
appropriate  in  every  instance  in  which 
the  agency  concludes  that  the 
counterpart  foreign  standard  yields 
greater  benefits.  That  organization  noted 
that  the  upgrading  of  a  FMVSS  would 
be  subject  to  public  comment  and  other 
aspects  of  the  typical  rulemaking 
proceeding.  Among  other  things,  the 
agency  would  need  to  conduct  a  cost- 
benefit  analysis  to  determine  whether 
an  ujjgrade  would  be  worthwhile.  Land 
Rover  and  Sierra  Products  agreed. 
Further,  Advocates  said  that  if  NHTSA 
decides  not  to  propose  to  upgrade  a 
FMVSS  found  by  the  agency  to  yield 
fewer  benefits  than  a  counterpart  foreign 
standard,  the  agency  should  explain 
why  upgrading  is  not  warranted. 

AIAM,  Ford  and  Advocates  expressed 
support  for  the  making  of  "qualified 
functional  equivalence  determinations." 
As  described  by  Advocates,  such  a 
determination  would  be  made  when 
NHTSA  finds: 

That  a  particular  foreign  standard  would  be 
equivalent  to  the  FMVSS  counterpart  if  an 
additional  requirement  contained  in  the 
FMVSS  is  also  required.  This  qualified 
acceptance  is  appropriate  where  the  two 
standards  are  ftinctionally  equivalent  in 
terms  of  the  estimated  safety  benefits,  but  the 
FMVSS  standard  contains  a  sf>ecific 
provision  or  practice  that  is  not  required 
under  the  foreign  standard. 

Advocates  expressed  concern  that,  by 
focusing  on  the  level  of  safety  benefits 
of  counterpart  standards,  the  process 
might  lead  the  agency  to  overlook 
important  differences  between 
standards: 

Advocates  is  concerned  that  distinctly 
different  standards  with  im[>ortant  safety 
differences  will  be  treated  as  equivalent 
simply  because  the  overall  estimate  of 
benefits  is  comparable  (or  one  is  greater  than 
the  other).  A  process  that  is  focused  only  on 
a  single  performance  measure,  i.e..  total 
quantitative  safet>'  benefit,  will  overlook 
important  qualitative  differences  in  approach 
that  benefit  different  vehicle  occupants, 
benefit  occupants  in  different  ways,  or  accrue 
to  non -occupants,  i.e..  pedestrians 

Finally,  Advocates  urged  that  the 
agency  adopt  a  policy  ensuring  that 
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rulemaking  petitions  based  on  a  claim  of 
functional  equivalence  will  be  granted 
only  when  it  will  not  interfere  with 
other  agency  activities  and  not  delay 
other  pending  rulemakings.  To  that  end. 
that  organization  urged  that  petitioners 
be  required  to  submit  sufficient  data  and 
analysis  to  support  their  petitions. 
Transport  Canada  and  IIHS  expressed 
similar  concerns. 

D.  Pending  Rulemaking  Petitions  Based 
on  a  Claim  of  Functional  Equivalence 

NHTSA  notes  that  it  has  already 
received  several  petitions  based  on 
claims  of  functional  equivalence.  The 
AAMA  has  already  petitioned  the 
agency  to  amend  several  of  the  FMVSSs, 
on  the  basis  that  their  European 
counterparts  are  functionally 
equivalent,  to  provide  the  alternative  of 
complying  with  those  European 
standards.  The  FMVSSs  include  FMVSS 
103,  Windshield  Defrosting  and 
Defogging  Systems;  EMVSS  104. 
Windshield  Wiping  and  Washing 
Systems;  the  headlamp  concealment 
device  requirements  in  FMVSS  108, 
Lamps,  Reflective  Devices,  and 
Associated  Equipment;  FMVSS  202, 
Head  Restraints;  and  FMVSS  209.  Seat 
Belt  Assemblies.  Noting  that  the 
petitions  were  not  accompanied  by 
sufficient  data  and  analysis,  the  agency 
informed  the  petitioner  that  additional 
materials  were  needed  in  order  to  assess 
the  merits  of  the  petition 

Additionally,  the  AAMA,  AIAM  and 
IIHS  have  jointly  petitioned  the  agency 
to  amend  FMVSS  214.  Side  Impact 
Protection,  to  give  vehicle 
manufac;turers  the  option  of  complying 
with  either  current  FMVSS  214  or  the 
counterpart  European  standard  during  a 
7-year  period  The  petition  also 
requested  that,  at  the  end  of  the  7-year 
period,  compliance  with  the  European 
standard  become  mandatory. 

E.  Policy  Statement 

1.  General  Description 

NHTSA  is  amending  Part  553. 
Rulemaking  Procedures,  by  adding  a 
new  Appendix  B  setting  forth  the 
process  it  intends  to  follow  in 
considering  whether  to  commence  a 
rulemaking  proceeding  based  on  a  claim 
that  a  foreign  motor  vehicle  safety 
standard  is  better  than  or  at  least 
functionally  equivalent  to  its 
counterpart  among  the  FMVSSs  and  in 
making  determinations  about  relative 
benefits  and  functional  equivalence. 
The  process  is  set  forth  in  the  form  of 
a  flowchart  and  accompanying 
explanation. 

The  agency  believes  that  the  process 
in  Appendix  B  meets  the  concerns 


expressed  at  the  public  workshop  and  in 
the  written  public  comments.  The 
process  is  essentially  the  same  as  the 
generic  process  published  by  the  agency 
in  November  1996  for  public  comment, 
except  for  several  clarifying  or 
simplifying  changes. 

Tne  generic  process,  which  refers  to 
"Country  A"  and  "Country  B. "  has  been 
modified  for  the  purpose  of  its 
application  by  this  country.  The 
reference  to  "Country  A"  has  been 
replaced  by  a  reference  to  "NHTSA.  '  so 
that  the  process  as  adopted  in  this  final 
rule  refers  to  "NHTSA"  and  "Country 
B."  The  rulemaking  box.  formerly 
located  in  the  upper  left  comer  of  the 
chart,  has  been  combined  with  a  similar 
box  located  in  the  upper  center  of  the 
chart.  The  agency  has  eliminated  the 
references  to  three  notes  formerly 
included  in  the  explanation.  Those 
notes  became  unnecessary  after  the 
agency  expanded  the  discussion  within 
the  rulemaking  box  and  the  discussion 
elsewhere  in  the  explanation  of  the 
chart.  As  recognized  at  the  public 
workshop,  any  rulemaking  to  upgrade  a 
FMVSS  would  have  to  satisfy  statutory 
criteria  for  establishing  a  FMVSS  and 
would  be  subject  to  the  provisions  of 
Executive  Order  12866  regarding  the 
analysis  of  costs  and  benefits.  This  has 
been  reflected  in  discussion  in  the 
rulemaking  box  in  the  upper  center  of 
the  chart.  Per  a  request  by  AAMA. 
descriptive  titles  have  been  added  to 
some  of  the  key  decision  points  in  the 
chart. 

Neither  the  chart  nor  its  explanation 
has  been  modified  to  include  a  reference 
to  the  "design  approach"  of  determining 
functional  equivalence,  as  suggested  by 
AIAM.  As  agency  personnel  noted  at  the 
workshop,  consideration  of  compliance 
test  data  would  be  necessary  to 
determine  objectively  whether  various 
design  approaches  are  really  the  same. 
The  chart  already  provides  for 
consideration  of  compliance  test  data  as 
a  method  of  determining  relative 
benefits  and  functional  equivalence. 

The  explanation  that  accompanies  the 
chart  in  Figure  1  has  been  expanded  to 
describe  how  the  functional  equivalence 
process  would  affect  each  stage  of  a 
rulemaking  proceeding.  In  response  to 
concerns  expressed  about  the  suitability 
of  the  process  for  comparing  crash 
avoidance  standards,  the  explanation 
has  been  revised  to  note  that  the  types 
of  benefits  examined  in  comparing  two 
standards  might  differ  depending  on 
whether  the  standards  are  crash 
avoidance  standards  or  crashworthiness 
standards.  Translating  differences  in 
performance  (an  input  measure)  into 
numbers  of  crashes  or  numbers  of 
deaths  and  injuries  (output  measures)  is 


more  difficult  in  the  case  of  crash 
avoidance  standards.  Thus,  while  the 
relative  benefits  of  two  crashworthiness 
standards  would  typically  be  assessed 
in  terms  of  their  impacts  on  deaths  and 
injuries  in  crashes,  the  relative  merits  of 
two  different  crash  avoidance  standards 
might  well  be  assessed  in  terms  of  their 
impact  on  measured  vehicle  or 
equipment  performance. 

The  explanation  accompanying  the 
flowchart  also  emphasizes  the  flexibility 
of  the  process  that  will  be  employed  by 
this  agency.  For  example,  if  one  type  of 
data  specified  in  the  flowchart  were 
unavailable,  a  petitioner's  request  for  a 
functional  equivalency  determination 
will  not  automatically  be  rejected. 
Instead,  the  petitioner  should  submit 
analyses  based  on  the  types  of  specified 
data  which  either  are  available  or  can  be 
produced  by  means  of  additional  testing 
or  research  that  can  be  performed 
within  a  reasonable  time  and  at  a 
reasonable  cost. 

2.  The  Process  as  it  Will  Be  Applied  in 
the  United  States 

•  Determining  whether  to  grant  the 
petition.  NHTSA  is  announcing  in  this 
notice  that  it  will  not  grant  any 
rulemaking  petition  seeking  to  have  a 
foreign  standard  added  to  its 
counterpart  U.S.  standard  as  a 
compliance  alternative  on  the  basis  that 
the  foreign  standard  is  better  than  or  at 
least  functionally  equivalent  to  the  U.S. 
standard  or  to  harmonize  the  U.S. 
standard  with  the  foreign  standard,  if 
the  petition  is  not  accompanied  by  an 
analysis  of  the  relative  benefits  of  the 
two  standards.  The  analysis  must  be 
based,  to  the  extent  practicable,  on  crash 
data,  compare  safely  performance  under 
the  two  standards,  and  support  the 
making  of  a  determination,  in 
accordance  with  the  process  described 
in  the  flowchart  in  Figure  1  of  Appendix 
B  to  Part  553  of  Title  49  CFR.  that  the 
foreign  standard  is  better  or  at  least 
functionally  equivalent  to  the  U.S. 
standard.  This  policy  is  necessary  to 
preserve  the  agency's  ability  to  focus  its 
resources  on  its  priorities.  Part  552  of 
Title  49  CFR,  Petitions  for  rulemaking, 
defect  and  noncompliance  orders, 
expressly  provides  that,  in  making  a 
decision  whether  to  grant  a  petition  for 
rulemaking,  the  agency  may  consider  a 
variety  of  factors,  include  agency 
priorities  and  allocation  of  agency 
resources.  See  Section  552.8. 

Upon  receiving  a  sufficiently 
supported  rulemaking  petition  asking 
NHTSA  to  amend  a  FMVSS  based  on  a 
claim  that  a  foreign  standard  is  better 
than  or  at  least  functionally  equivalent 
to  that  FMVSS.  the  agency  will  consider 
the  merits  of  the  petition  in  accordance 
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with  Part  552  and  with  the  functional 
equivalence  process  set  forth  in  the 
flowchart.  If  it  appears  that  there  is 
reason  to  believe  that  the  foreign 
standard  provides  greater  or  at  least 
equivalent  safety  benefits  than  the 
FMVSS,  and  if  adding  an  alternative 
compliance  alternative  does  not  appear 
likely  to  create  an  unacceptable 
enforcement  burden,  the  agency  will 
likely  grant  the  petition  and  commence 
a  rulemaking  proceeding. 

However,  the  agency  emphasizes  that 
its  priority  with  respect  to  international 
harmonization  is  identifying  and 
adopting  those  foreign  safety  standards 
that  represent  best  practices 
Accordingly,  if  resource  limitations 
make  it  necessary  to  chose  between 
competing  petitions,  the  agency  would 
give  priority  to  granting  a  petition 
asking  the  agency  to  upgrade  one  of  its 
standards  to  the  level  of  a  superior 
foreign  standard  over  granting  another 
petition  simply  asking  the  agency  to  add 
a  compliance  alternative.  The  agency 
would  follow  the  same  priorities  in 
processing  the  petitions  it  grants. 
Finally.  NHTSA  notes  that  the  granting 
of  a  petition  does  not  signify  that  the 
rule  in  question  will  be  issued,  but 
rather  that  the  petition  appears  to  merit 
a  fuller  comparison  of  performance 
under  the  two  standards  and.  if 
appropriate,  the  development  of  a 
proposal  for  public  comment 

•  Development  of  proposal  If  NHTSA 
grants  the  petition,  it  will  proceed,  as  in 
any  other  rulemaking  regarding  the 
FMVSSs,  to  determine  whether 
amending  a  P'MVSS  would  be 
appropriate  under  the  applicable 
statutory  criteria  in  chapter  301  of  title 
49,  U.S.C.  Following  the  process  set 
forth  in  the  flowchart,  the  agency  will 
use  the  analysis  and  data  submitted  by 
the  petitioner,  supplemented  by  data 
from  other  sources,  to  compare 
performance  and  tentatively  determine 
whether  the  foreign  standard  specified 
in  the  petition  is  better  than  or  at  least 
functionally  equivalent  to  the  FMVSS 
specified  in  the  petition. 

The  comparison  could  have  a  variety 
of  possible  outcomes: 

•  The  comparison  may  indicate  that 
the  foreign  standard's  safety  benefits  are 
less  than  those  of  the  counterpart 
FMVSS.  If  the  comparison  indicates  that 
the  foreign  standard  results  in  fewer 
safetv  benefits  than  the  counterpart 
FMVSS.  NHTSA  will  terminate  the 
rulemaking  proceeding. 

•  The  comparison  may  indicate  that 
the  foreign  standard's  safety  benefits  are 
approximately  equal  to  those  of  the 
counterpart  FSfl^SS.  If  the  comparison 
indicates  that  the  safety  benefits  of  a 
foreign  standard  are  approximately 


equal  to  those  of  a  FMVSS.  NHTSA  will 
tentatively  determine  that  the  foreign 
standard  is  at  least  functionally 
equivalent  to  the  FMVSS  and  take  one 
of  two  possible  steps  in  most  instances. 
One  possibility  is  that  it  will  develop  a 
notice  of  proposed  rulemaking  (NPRM) 
proposing  to  amend  the  FMVSS  by 
adding  the  foreign  standard  as  an 
alternative  to  the  existing  requirements 
of  the  FMVSS. -^  The  other  possibility  is 
that  the  agency  will  develop  an  NPRM 
proposing  to  harmonize  the  FMVSS 
with  the  foreign  standard.  The  second 
approach  would  enable  NHTSA  to 
maintain  a  single  set  of  requirements 
and  test  procedures  in  its  standard, 
thereby  minimizing  any  drain  on  its 
enforcement  resources.  An  additional 
possibility  that  might  be  considered  in 
some  instances  would  be  "qualified 
functional  equivalence."  Under  this 
third  approach,  the  agency  would  regard 
Country  B  s  standard  to  be  functionally 
equivalent  if  it  is  supplemented  by  a 
specified  requirement  in  the  counterpart 
FMVSS. 

•  The  comparison  may  indicate  that 
the  foreign  standard's  safety  benefits  are 
greater  than  those  of  the  counterpart 
FMVSS.  If  the  comparison  indicates  that 
the  foreign  standard  results  in  greater 
safetv  benefits  than  the  counterpart 
FM\SS,  and  if  upgrading  the  FMVSS  is 
appropriate,  based  on  the  incremental 
benefits  and  costs  and  applicable 
statutory  criteria,  NHTSA  will 
tentatively  determine  that  the  foreign 
standard  has  greater  benefits  and 
develop  an  .NPRM  proposing  to  upgrade 
the  requirements  of  the  FMVSS  to  the 
level  of  those  in  the  foreign  standard. 
The  upgrading  could  be  accomplished 
in  a  number  of  ways,  such  as  by 
increasing  the  stringency  of  the 
requirements  presently  in  the  FMVSS  or 
by  replacing  the  provisions  of  the 
FMVSS  with  those  of  the  foreign 
standard.  If  upgrading  is  not 
appropriate,  NHTSA  may  propose  to 
add  the  foreign  standard  to  the  FMVSS 
as  an  alternative  compliance  option  to 
the  existing  requirements  of  the  FMVSS. 
The  proposal  of  such  an  option  would 
include  a  statement  of  the  basis  for  the 
agency's  conclusion  that  upgrading  the 
FMVSS  is  inappropriate 

If  NHTSA  issues  an  NPRM,  it  will 
request  comment  on  the  tentative 
determination  and  the  proposed 
amendment. 

•  Final  Rule  Amending  FMVSS.  Any 
final  decision  to  make  a  determination 
regarding  relative  benefits  and 


functional  equivalency  and  to  amend 
the  FMVSS  will  be  made  in  accordance 
with  the  process  in  the  flowchart  and 
applicable  law  and  only  after  careful 
consideration  and  analysis  of  the  public 
comments. 

r\'  Draf^  I'NtCL  .\greemenl  on  Global 
Te(  hnic  al  Regulations:  Public 

Fdriii  ijiatinn 

To  provide  for  the  development  of 
global  technical  regulations  for  motor 
vehicles  and  motor  vehicle  equipment, 
the  United  States,  the  European  Union, 
and  Japan  reached  accord  in  March  of 
this  year  on  a  text  of  an  Agreement  on 
Global  Technical  Regulations  to 
supplement  the  existing  revised  1958 
United  Nations/Economic  Commission 
for  Europe  Agreement  providing  for 
uniform  technical  prescriptions  for 
wheeled  vehicles,  equipment,  and  parts, 
as  well  as  the  conditions  for  reciprocal 
recognition  of  type  approvals.*  The  draft 
text  is  subject  to  a  final  round  of 
comment  by  governments  participating 
in  the  UN/ECE  Working  Party  on  the 
Construction  of  Vehicles  (known  as 
Working  Party  29)  and  other  interested 
governments.  The  draft  Agreement 
contains  procedures  for  establishing 
global  regulations  by  harmonizing 
existing  regulations  or  by  developing  a 
new  regulation.  The  new  regulation 
might  be  one  that  yields  more  benefits 
than  existing  regulations  addressing  a 
particular  problem  or  it  might  be  an 
entirely  new  regulation,  i.e.,  a  regulation 
addressing  a  problem  not  addressed  by 
any  existing  regulations. 

In  anticipation  of  the  successful 
conclusion  of  efforts  regarding  the  draft 
Agreement,  NHTSA  wishes  to  reaffirm 
its  prior  public  statements  about  its 
commitment  to  transparency  and  public 
participation  in  connection  with 
international  harmonization  activities. 
That  commitment  has  guided  the 
agency's  work  on  the  draft  Agreement. 
The  agency  is  cognizant  of  the  1991 
recommendation  by  the  Administrative 
Conference  of  the  United  States 
regarding  'Federal  Agency  Cooperation 
with  Foreign  Government  Regulators" 
(Recommendation  91-1).  The 
Conference  recommended  that: 

(w)bere  appropriate,  agencies  should,  so 
for  as  considerations  of  time  and 
international  relations  permit,  afford  affected 
private  and  public  interests  timely  notice  of 
any  formal  system  of  coUaboration  with 
foreign  regulatory  bodies  that  exists  and  an 
opportunity  where  reasonable  to  participate 


'  NHTSA  might  have  to  modify  or  supplement  the 
test  procedures  in  the  foreign  standard  to  comply 
with  the  requirements  in  NHTSA's  authorizing 
statute  that  FMVSSs  be  practicable  and  be  stated  in 
objective  terms. 


'Public  notice  that  NHTSA  and  the 
Environmental  Protection  Agency  would  participate 
in  negotiations  regarding  on  international 
agreement  was  published  March  8.  1994  (59  FR 
10a46). 
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and  comment  on  decisionmaking  under  such 
system. 

Because  of  its  commitment  to 
transparency.  NHTSA  has  met 
throughout  the  past  eighteen  months 
with  representatives  of  consumer 
interest  groups  and  the  motor  vehicle 
industry  to  keep  them  apprised  of 
developments  in  the  negotiations 
regarding  the  draft  Agreement.  With 
respect  to  the  implementation  of  the 
agreement,  the  agency  emphasizes  that 
it  would  not  only  keep  the  public 
advised  of  the  key  activities  and  make 
available  key  documents  relating  to  the 
development  of  vehicle  safety  standards 
under  the  agreement,  but  also  provide 
appropriate,  and  timely,  opportunities 
for  obtaining  public  input  regarding  the 
merits  of  these  matters.  The  agency 
plans  to  elaborate  more  fully  on  its 
procedures  regarding  transparency  and 
public  participation  in  the  near  future. 


\        K: 


Notices 


A.  Executive  Order  IJSbb  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  final  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.O.  12866. 
"Regulatory  Planning  and  Review." 
This  action  is  not  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures. 

This  rule  will  not  mandate 
compliance  with  any  new  requirements 
or  the  expenditure  of  any  resources. 
NHTSA  also  notes  that  the  cost  of 
passenger  cars  and  light  trucks  will  not 
be  directly  affected  by  the  rule. 
However,  one  result  of  adding  a  foreign 
standard  to  a  FMVSS  as  an  alternative 
compliance  option  or  of  harmonizing 
the  FMVSS  with  the  foreign  standard 
could  be  to  reduce  overall 
manufacturing  costs,  and  thus  costs  to 
consumers.  Thus,  the  act  of  granting  a 
petition  for  such  a  rulemaking  could 
lead  to  actions  that  would  affect  the  cost 
of  new  passenger  cars  or  light  trucks. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rule  under  the  Regulatory 
Flexibility  Act.  I  hereby  certify  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  will  primarily  affect 
manufacturers  of  motor  vehicle  and/or 


motor  vehicle  equipment,  since  the 
majority  of  rulemaking  petitions  are 
submitted  by  manufacturers.  Few  motor 
vehicle  manufacturers  qualify  as  small 
businesses. 

The  Small  Business  Administration's 
regulations  define  a  small  business,  in 
part,  as  a  business  entity  "which 
operates  primarily  within  the  United 
States."  (13  CFR  Part  121.105(a))  SBAs 
size  standards  are  organized  according 
to  Standard  Industrial  Classification 
Codes  (SIC).  SIC  Code  3711  "Motor 
Vehicles  and  Passenger  Car  Bodies"  has 
a  small  business  size  standard  of  1,000 
employees  or  fewer.  SIC  Code  3714 
"Motor  Vehicle  Parts  and  Accessories" 
has  a  small  business  size  standard  of 
750  employees  or  fewer. 

There  were  approximately  twelve 
large  manufacturers  and  four  small 
manufacturers  producing  passenger  cars 
and  light  trucks  in  the  United  States. 
Total  United  States  manufacturing 
production  is  approximately  15  to  15.5 
million  passenger  cars  and  light  trucks 
per  year. 

Petitioners  who  are  not  vehicle 
manufacturers  will  also  be  subject  to  the 
rule.  However,  NHTSA  does  not  beUeve 
that  small  entities  will  be  burdened 
since  the  rule  does  not  require  the 
expenditure  of  funds.  Like  any 
petitioner  for  rulemaking,  a  petitioner 
that  does  not  or  cannot  generate 
supporting  data  and  analyses  will  run 
the  risk  that  the  agency  may  not  grant 
its  petition  for  rulemaking.  Petitioners 
will  not,  however,  be  subject  to  any 
regulatory  requirements  beyond  those 
already  required  by  NHTSA  in  the  Code 
of  Federal  Regulations. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
PoHcy  Act  and  determined  that  it  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 

D.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
12612.  NHTSA  has  determined  that  the 
amendment  will  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subiects  in  49  CFR  Part  553 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 


In  consideration  of  the  foregoing,  49 
CFR  Part  553  is  amended  as  follows: 

PART  55:^— RULEMAKING 
PROCEDURES 

1.  The  authonty  citation  for  Part  553 
con'i "'!'»«;  to  read  as  follows: 

Authority;  49  U.S.C   322,  1657,  30103, 
30122,  30124,  30125.  30127,  30146.  30162, 
32303.  32502.  32504,  32505,  32705.  32901. 
32902.  33102.  33103  and  33107;  delegation  of 
authority  at  49  CFR  1.50. 

2.  The  title  of  the  existing  Appendix 
to  Part  553  is  revised  to  read  as  follows: 

Appt-ndix  A   I  ()  Pari  553  -Statement  of 
Poll!  \    A(  tion  on  Pptitions  H)r 
Recunsiderattun 

3.  Part  553  is  amended  by  adding  the 
following  new  Appendix: 

Appcndiv  H  In  Part  55.^    Statement  of 
Pu!n  \    Kulemakintjs  Involving  Ihe 
Vssessrnent  ot  Ihe  Functional 
hquivaierue  of  Satetv  Standards 

la)  Based  on  a  comparison  of  the 
performance  of  vehicles  or  equipment,  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  may  tentatively 
determine  that  a  foreign  motor  vehicle  safety 
standard  is  better  than  or  at  least  functionally 
equivalent  to  a  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS).  either  on  its  own  motion 
or  in  connection  with  a  p»etition  for 
rulemaking  by  any  intei^sted  party  under  49 
CFR  Part  552.  Such  determinations  will  be 
made  in  accordance  with  the  process 
described  in  the  flowchart  in  Figure  1  of  this 
Appendix. 

(b)  Under  the  process,  if  NHTSA  decides 
that  there  is  reason  to  believe  that  a  foreign 
standard  is  better  than  or  at  least  functionally 
equivalent  to  a  FMVSS  in  accordance  with 
the  process,  it  will  commence  a  rulemaking 
proceeding  that  may  lead  to  the  issuance  of 

a  proposal  to  add  the  foreign  standard  as  an 
alternative  compliance  option  to  the  FMVSS, 
to  harmonize  the  FMVSS  with  the  foreign 
standard  or  to  up)grade  the  FMVSS  to  the 
level  of  the  foreign  standard,  as  appropriate. 
Such  a  proposal  will  request  comment  on  the 
agency's  tentative  determination  regarding 
relative  benefits  and  functional  equivalence 
as  well  as  the  proposed  amendment.  Final 
determinations  regarding  these  matters  will 
also  he  made  in  accordance  with  the 
analytical  criteria  in  the  flowchart. 

(c)  As  used  in  this  appendix,  the  term 
"standard"  refers  to  mandatory  requirements 
and  thus  has  the  same  meaning  given  the 
term  "technical  regulation"  in  Annex  1  to  the 
World  Trade  Organization  Technical  Barriers 
to  Trade  Agreement. 
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EXPLANATION  OF  FLOWCHART 

A.  ULTIMATE  GOAL 

Thfl  ultimate  goal  in  comparing  standdrds 
is  to  assess  the  real  world  safety  performance 
of  the  covered  vehicles  or  equipment. 
Purlicularly  in  the  case  of  crashworthiness 
standards,  the  most  reliable  basis  for  making 
that  assessment  is  fatality  and  injury  data 
directly  drawn  from  actual  crashes 
Accordingly.  NHTSA  will  make  appropriate 
efforts  to  ensure  the  availability  of  such  data 
regarding  crashes  in  the  US. 
B  GUIDING  PRINQPLES 

Best  Practices 

NHTSA  pursues  a  "best  practices"  policy 
in  comparing  US  and  foreign  safety 
standards,  i  e..  NHTSA  will  propose  to 
upgrade  its  standards  if  it  tentatively 
concludes  that  a  Country  B  standard  offers 
greater  benefits  than  the  counterpart  FMVSS. 
and  if  upgrading  appears  appropriate, 
considering  the  incremental  costs  and 
benefits  and  applicable  statutory  criteria.  (For 
a  discussion  of  another  type  of  rulemaking 
proposal  that  may  be  considered  in  these 
circumstances,  see  the  paragraph  below  on 
comparisons  that  indicate  that  a  foreign 
standard's  safety  benefits  are  greater  than 
those  of  the  counterpart  FMVSS.) 

Conservatism 

1   NHTSA  places  priority  on  preserving  the 
safety  benefits  of  the  FMVSSs 

2.  NHTSA  can  best  preserve  those  benefits 
by  being  conservative  in  reaching  any 
conclusion  that  a  Country  B  standard  is 
better  than  or  at  least  functionally  equivalent 
to  the  counterpart  FMVSS  One  reason  for 
conservatism  is  that  differences  from  vehicle 
model  to  vehicle  model  and  manufacturer  to 
manufacturer  in  margins  of  compliance  may 
confound  efforts  to  assess  the  relative 
benefits  of  two  standards.  Further,  there  may 
be  circumstantial  differences,  such  as  spiecial 
environmental  conditions,  driver 
demographics,  driver  behavior,  occupant 
behavior  (e.g.,  level  of  safety  belt  use),  road 
conditions,  size  distribution  of  vehicle  fleet 
(e.g..  proportion  of  big  versus  small  vehicles 
and  disparity  between  extremes),  that  could 
influence  real  world  safety  benefits.  These 
differences  may  result  in  a  particular 
standard  having  a  safety  record  in  a  foreign 
country  that  would  not  necessarily  be 
repeated  in  the  United  States. 

Best  Available  Evidence 

1  NHTSA  will  base  its  comparison  of 
standards  on  the  best  available  evidence  If 
available,  estimates  of  real  world  safety 
benefits  based  on  fatality  and  injury  data 
directly  drawn  from  actual  crashes  are  the 
best  evidence.  If  such  data  are  not  available, 
then  estimates  based  on  other  information, 
such  as  compliance  test  data,  may  be  used, 
although  increased  caution  needs  to  be 
exercised  in  making  judgment  based  on  those 
estimates.  If  sufficient  crash  data  regarding 
real  world  safety  benefits  aiv  available,  and 
a  comparison  of  those  benefits  shows  that  the 
Country  B  standard  is  less  beneficial  than  the 
counterpart  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS).  NHTSA  would  avoid 
wasting  resources  making  comparisons  on 
the  basis  of  less  probative  types  of  evidence. 


2.  The  types  of  benefits  examined  in 
comparing  two  standards  might  differ 
depiending  on  whether  the  standards  are 
crash  avoidance  standards  or 
crashworthiness  standards.  Translating 
differences  in  performance  (an  input 
measure)  info  numbers  of  crashes  or  numbers 
of  deaths  and  injuries  (output  measures)  is 
more  difficult  in  the  case  of  crash  avoidance 
standards  As  a  result,  while  the  relative 
benefits  of  two  crashworthiness  standards 
would  typically  be  assessed  in  terms  of  their 
impacts  on  deaths  and  injuries  in  crashes,  the 
relative  merits  of  two  different  crash 
avoidance  standards  might  well  be  assessed 
in  terms  of  their  impact  on  vehicle  or 
equipment  performance. 

Sufficiency  of  Evidence 

1  Many  types  of  data  are  available  for  a 
comparison  of  two  standards.  Often  there  is 
an  abundance  of  one  type  of  data  and  little 
or  no  data  from  other  sources  If  insufficient 
data  are  available,  and  such  data  either 
cannot  be  generated  through  engineering 
analysis  (e.g..  real  world  safety  benefits 
estimates),  or  conducting  additional  research 
and  development  is  not  cost  effective,  then 
NHTSA  will  stop  consideration  of  such  data 
and  consider  the  other  available  data  instead. 

2  The  essentially  horizontal,  left-to-right 
path  through  the  Howchart  is  intended  to 
illustrate  the  sources  of  data  that  will  be 
considered  and  provide  a  rough  idea  of  the 
priority  they  will  receive.  Each  step  branches 
independently  to  the  tentative  determination 
of  relative  benefits  and  functional 
equivalency  by  its  "yes"  path.  This  may  seem 
to  preclude  later  steps  once  any  "yes"  p>ath 

is  encountered.  In  practice,  however,  all  data 
sources  will  be  considered  to  the  extent  that 
they  are  available  before  a  final 
determination  regarding  these  matters  is 
made 

Reciprocity 

1.  NHTSA  will  take  steps  to  encourage 
reciprocity  by  other  countries  in  the  making 
of  functional  equivalence  determinations. 

2.  When  NHTSAs  comparison  of  standards 
indicates  that  one  of  the  FMVSSs  has  benefits 
equal  to  or  greater  than  the  counterpart 
Country  B  standard.  NHTSA  may  forward  the 
results  of  that  comparison  to  Country  B  and 
request  that  consideration  be  given  by 
Country  B  to  determining  that  the  FMVSS  is 
better  than  or  at  least  functionally  equivalent 
to  the  counterpart  Country  B  standard,  and 

to  subsequently  amending  its  standard 
accordingly. 

C.  AGENCY  DEQSIONS  IN  WHICH 
FLOWCHART  IS  USED 

This  flowchart  guides  agency  decisions  in 
connection  with  a  rulemaking  proceeding 
that  involves  the  issue  of  relative  benefits 
and  functional  equivalence. 

1 .  Decision  whether  to  grant  a  mlemaking 
petition.  If  the  agency  receives  a  petition  for 
rulemaking  based  on  a  claim  that  one  of 
Country  B's  standards  is  better  than  or  at 
least  functionally  equivalent  to  one  of  the 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSSs),  the  agency  will  consider  the 
merits  of  the  petition  in  accordance  with  49 
CFR  Part  552.  Petitions  for  rulemaking, 
defect,  and  noncompliance  orders,  and  with 


the  functional  equivalence  process  set  forth 
in  the  flowchart.  If  it  appears  that  there  is 
reason  to  believe  that  Country  B's  standard 
provides  safety  benefits  are  greater  than  or  at 
least  equal  to  those  of  the  FMVSS.  the  agency 
will  likely  grant  the  petition  and  commence 
a  rulemaking  proceeding. 

The  agency  emphasizes  that  its  priority 
with  respect  to  international  harmonization 
is  identifying  and  adopting  those  foreign 
safety  standards  that  represent  best  practices. 
Accordingly,  if  resource  limitations  make  it 
necessary  to  choose  between  competing 
petitions  in  granting  or  processing  them,  the 
agency  would  give  priority  to  petitions 
asking  the  agency  to  upgrade  one  of  its 
standards  to  the  level  of  a  superior  foreign 
standard  over  petitions  simply  asking  the 
agency  to  add  a  compliance  alternative. 

2.  Decision  whether  to  issue  a  notice  of 
proposed  rulemaking  If  NHTSA  grants  the 
petition,  it  will  proceed,  as  in  any  other 
rulemaking  regarding  the  FMVSSs.  to 
determine  whether  amending  an  FMVSS 
would  be  appropriate  under  the  applicable 
statutory  criteria  in  chapter  301  of  title  49, 
U.S.C.  Following  the  process  set  forth  in  the 
flowchart,  the  agency  will  use  data  submitted 
by  the  petitioner,  supplemented  by  data  from 
other  sources,  to  compare  p)erformance  and 
tentatively  determine  whether  Country  B's 
standard  specified  in  the  petition  is  better 
than  or  at  least  functionally  equivalent  to  the 
FMVSS  specified  in  the  petition. 

This  comparison  could  have  a  variety  of 
possible  outcomes: 

a.  The  comparison  may  indicate  that  the 
foreign  standard's  safety  benefits  are  less 
than  those  of  the  counterpart  FMVSS.  If 
NHTSA  determines  that  the  foreign  standard 
results  in  fewer  safety  benefits  than  the 
counterp>art  FMVSS,  it  will  terminate  the 
rulemal^ing  proceeding 

b.  The  comparison  may  indicate  that  the 
foreign  standard's  safety  benefits  are 
approximately  equal  to  those  of  the 
counterpart  FMVSS.  If  the  agency  tentatively 
determines  that  the  safety  benefits  of  a 
foreign  standard  are  approximately  equal  to 
those  of  a  FMVSS.  it  will  take  one  of  two 
steps  in  most  instances.  One  piossibility  is 
that  it  will  develop  a  notice  of  prop>osed 
rulemaking  (NPRM)  proposing  to  amend  the 
FMVSS  by  adding  the  foreign  standard  as  an 
alternative  to  the  existing  requirements  of  the 
FMVSS.  The  other  possibility  is  that  the 
agency  will  develop  an  NPRM  proposing  to 
harmonize  the  FMVSS  with  the  foreign 
standard.  This  second  approach  would 
enable  NHTSA  to  maintain  a  single  set  of 
requirements  and  test  procedures  in  its 
standard,  thereby  minimizing  any  drain  on 
its  enforcement  resources.  An  additional 
possibility  that  might  be  considered  in  some 
instances  would  be  "qualified  functional 
equivalence."  Under  this  third  approach,  the 
agency  would  regard  Country  B's  standard  to 
be  functionally  equivalent  if  it  is 
supplemented  by  a  sp>ecified  requirement  in 
the  counterp)art  FMVSS. 

c.  The  comparison  may  indicate  that  the 
foreign  standard's  safety  benefits  are  greater 
than  those  of  the  counterpart  FMVSS.  If 
NHTSA  tentatively  determines  that  the 
foreign  standard  results  in  greater  safety 
benefits  than  the  counterpart  FMVSS.  and  if 
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up>grading  is  appropriate,  based  on  the 
incremental  benefits  and  costs  and  applicable 
statutory  criteria,  the  agency  issues  an  NPRM 
proposing  to  upgrade  the  FMVSS  to  the  level 
of  Country  B's  std.  If  up)grading  is  not 
appropriate.  NHTSA  considers  issuing  an 
NPRM  proposing  to  add  the  requirtments  of 
Country  B's  std  to  the  FMVSS  as  an 
alternative  compliance  option.  The  proposal 
to  add  the  compliance  option  would  set  forth 
the  basis  for  the  agency's  conclusion  that 
upgrading  the  FMVSS  is  inappropriate. 
If  NHTSA  issues  an  NPRM.  it  would  request 
comment  on  the  tentative  determination  and 
the  proposed  amendment. 

3.  Decision  whether  to  issue  a  final  rule. 
Any  final  decision  to  make  a  determination 
regarding  relative  benefits  and  functional 
equivalency  and  to  amend  the  FMVSS  will 
be  made  in  accordance  with  the  process  in 
the  flowchart  and  applicable  law  and  only 
after  careful  consideration  and  analysis  of  the 
public  comments. 

Issued  on  May  6, 1998. 
Ricardo  Martinez, 
Administrator. 
IFR  Doc  98-12598  Filed  5-12-98;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101&-AE06 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  to  List  the 
Preble's  Meadow  Jumping  Mouse  as  a 
Threatened  Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  determines  the  Preble's  meadow 
jumping  mouse  (Zapus  hudsonius 
preblei)  to  be  a  threatened  species 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973.  as  amended.  The  Preble's 
meadow  jumping  mouse,  a  small  rodent 
in  the  family  Zapodidae,  is  known  to 
occur  in  seven  counties  in  Colorado  and 
two  counties  in  Wyoming.  Historical 
records  document  its  former  presence  in 
additional  counties  in  Colorado  and 
Wyoming.  The  Preble's  meadow 
jumping  mouse  lives  primarily  in 
heavily  vegetated  riparian  habitats. 
Habitat  loss  and  degradation  caused  by 
agricultural,  residential,  commercial, 
and  industrial  development  imperil  its 
continued  existence.  This  action 
implements  the  protection  of  the  Act  for 
Preble's  meadow  jumping  mouse. 
DATES:  This  rule  is  effective  June  12, 
1998. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 


by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service's  Colorado  Field  Office.  755 
Parfet  Street.  Suite  361.  Lakewood, 
Colorado. 

FOR  FURTHER  INFORMAUON  CONTACT: 
LeRo>  VV  Carlson.  Field  Supervisor, 
Colorado  Field  Office,  U.S.  Fish  and 
Wildlife  Ser\'ice,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0207  (telephone  303/ 
27Ci_2370) 

SUPPLEMENTARY  INFORMATION; 
Background 

The  Preble's  meadow  jumping  mouse 
(Zapus  hudsonius  preblei)  (Preble's)  is  a 
small  rodent  in  the  family  Zapodidae 
and  is  1  of  12  recognized  subspecies  of 
the  species  Z.  hudsonius,  the  meadow 
jumping  mouse  (Krutzsch  1954, 
Whitaker  1972,  Hafner  1981).  The 
family  Zapus  consists  of  small  to 
medium-sized  mice  with  long  tails  and 
long  feet  adapted  for  jiunping.  Krutzsch 
(1954)  provided  a  revision  of  the 
taxonomy  of  the  genus  Zapus  in  North 
Ajnerica  and  recognized  three  living 
species,  Z.  hudsonius,  Z.  trinotatus,  and 
Z.  princeps.  As  the  most  recent  revision 
of  Z.  hudsonius,  this  stands  as  the 
authority  for  taxonomy.  Fitzgerald  et  al. 
(1994)  described  Z.  hudsonius  as 
greyish  to  yellowish-browTi  in  color 
with  an  indistinct  mid-dorsal  band  of 
darker  hair  and  paler  sides,  large 
hindlegs  and  hindfeet,  and  a  sparsely 
haired  tail  that  accounts  for  more  than 
60  percent  of  the  total  length. 

In  his  1899  revision  of  North 
American  jumping  mice.  E.  A.  Preble 
referred  specimens  of  the  meadow 
jumping  mouse  from  Colorado  and 
southeastern  Wyoming  to  the  subspecies 
Z.  h.  campestris  (Preble  1899.  cited  by 
Krutzsch  1954).  Krutzsch  (1954) 
described  and  named  Z.  h.  preblei  as 
separate  from  Z  h.  campestris, 
indicating  as  the  holotype  a  specimen 
obtained  by  E.  A.  Preble  in  July  1895 
from  Loveland,  Larimer  County, 
Colorado.  All  records  of  F*reble's  are 
from  southeastern  Wyoming  and  eastern 
Colorado.  The  coloration  of  Preble's  was 
described  by  Krutzsch  (1954)  as  "color 
dull,  back  from  near  Clay  Color  to  near 
Tawny-Olive  with  a  mixture  of  black 
hair  forming  poorly  defined  dorsal 
band;  sides  lighter  than  back  from  near 
Clay  Color  to  near  Cinnamon-Buff; 
lateral  line  distinct  and  clear 
Ochraceous-Buff:  belly  white, 
sometimes  faint  wash  of  clear 
Ochraceous-Buff;  tail  bicolored, 
brownish  to  light  brownish-black  above, 
grayish-white  to  yellowish-white 
below"  (capitalized  color  terms  refer  to 
a  scientific  standard,  while  lower  case 


terms  reflect  common  usage).  Krutzsch 
(1954)  also  provided  a  technical 
description  of  the  skull  of  Preble's, 
which  can  prove  imjwrtant  to  its 
identification. 

There  is  a  similarity  of  appearance 
between  the  Preble's  meadow  jumping 
mouse  and  Z.  princeps.  which  also 
occurs  in  portions  of  Colorado  and 
Wyoming.  In  general.  Z.  hudsonius  may 
be  distinguished  from  Z.  princeps  by 
average  external  size  and  cranial  size 
(Krutzsch  1954,  Whitaker  1972). 
Preble's  may  be  distinguished  from  Z. 
princeps  by  a  less  pronounced  mid- 
dorsal  band,  smaller  average  total 
length,  and  a  skull  that  is  small  and 
light  with  a  narrower  braincase  and 
smaller  molars  (Fitzgerald  et  al.  1994). 
Since  coloration  of  the  mid-dorsal  band 
and  total  length  are  not  definitive 
characteristics,  skull  measurements  are 
most  useful  for  positive  identification. 
Ranges  of  the  Preble's  and  Z.  princeps 
are  not  known  to  overlap  in  Colorado 
but  the  relationships  between  resp)ective 
ranges  in  Wyoming  is  less  clear  (Garber 
1995,  Armstrong  1972). 

Krutzsch  (1954)  commented  on  the 
presence  of  physical  habitat  barriers  and 
lack  of  known  intergradation  between 
the  Preble's  meadow  jumping  mouse, 
known  only  from  eastern  Colorado  and 
southeastern  Wyoming,  and  other 
identified  subspecies  of  Z.  hudsonius 
ranging  to  the  east  and  north.  Among 
recognized  subspecies,  Krutzsch  found 
that  Preble's  most  closely  resembled  Z. 
campestris  from  northeastern  Wyoming, 
but  summarized  differences  in 
coloration  and  skull  characteristics. 
Krutzsch  concluded  that  considerable 
differences  existed  between  Preble's  and 
related  subspecies.  In  contrast,  Jones 
(1981)  studied  specific  and  intraspecific 
relationships  within  Zapus  and 
recognized  no  subspecies  of  Z. 
hudsonius.  Jones  did,  however  cite  that 
Z.  hudsonius  populations  in  Colorado 
and  southeastern  Wyoming  were 
apparently  isolated  from  other 
populations.  Hafner  et  al.  (1981) 
described  an  additional  subspecies  Z. 
hudsonius  luteus  present  in  New 
Mexico  and  Arizona  and  differentiated 
it  from  Preble's.  This  subspecies  was 
previously  considered  Z  princeps 
luteus.  a  subspecies  of  the  western 
jumping  mouse.  Recently,  Z.  h.  luteus 
was  found  in  Las  Animas  County, 
Colorado  (Riggs  et  al.  1997),  the  furthest 
north  that  the  subspecies  has  been 
recorded,  but  over  100  miles  south  of 
the  confirmed  range  of  Preble's  in 
Colorado. 

Results  from  genetic  analysis  of  mice 
from  Rocky  Flats  Environmental 
Technology  Site  (Rocky  Flats)  in 
Jefferson  County,  Colorado,  Z. 
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hiidsonius  from  Minnesota  and  Indiana, 
and.  Z.  princeps  from  Colorado, 
provided  clear  evidence  that  the  Rocky 
Flats  mice  were  of  the  species  Z. 
hudsonius.  However,  the  analysis  did 
not  provide  a  means  of  separating 
subspecies  of  Z.  hudsonius  (Bruce 
Wunder.  Colorado  State  University. 
pers.  comm.  1996).  Under  a  cost-sharing 
agreement  with  the  U.S.  Fish  and 
Wildlife  Service,  the  Colorado  Division 
of  Wildlife  supported  genetic  studies  of 
Preble's  trapped  in  Colorado  and 
Wyoming  during  the  1996  and  1997 
field  seasons.  Tissue  samples  from 
presumed  Preble's  trapped  at  23 
locations  in  Colorado  and  2  in  Wyoming 
were  assessed,  through  mitochondrial 
DNA  analysis,  and  compared  to 
reference  samples  of  Z.  princeps  and  to 
samples  of  Z.  hudsonius  from  outside 
the  known  range  of  Preble's.  The 
analysis  indicated  that  mice  from 
Albany  County,  Wyoming  (Medicine 
Bow  National  Forest)  to  western  Las 
Animas  County,  Colorado  (San  Isabel 
National  Forest)  formed  a  coherent 
genetic  group  (Riggs  et  al.  1997).  The 
report  concluded  that  "data  appear 
consistent  with  the  view  that  a 
geographically  contiguous  set  of 
populations  previously  recognized  as 
Preble's  meadow  jumping  mouse  (Z.  h. 
preblei)  form  a  homogenous  group 
recognizably  distinct  from  other  nearby 
populations  and  from  geographically- 
adjacent  species  of  the  genus"  (Riggs  et 
al.  1997).  However,  some  specimens  of 
Z.  hudsonius  from  outside  the  known 
range  of  Preble's,  including  Z.  h 
campesths  from  northern  Wyoming, 
were  indistinguishable  from  Preble's 
based  on  the  analysis.  Hafnor  (1998) 
reviewed  the  report  cited  above  and 
found  no  fault  with  the  currently 
accepted  taxonomic  relationship  of  the 
subspecies  Z.  h.  preblei,  Z.  h. 
campesths.  and  Z.  h.  luteus.  He 
commented  that  current  recognition  of 
these  subspecies  is  appropriately  based 
on  geographic  variation  of 
morphological  traits  and  distribution. 

Other  conclusions  of  interest  from  the 
Riggs  et  al.  (1997)  genetic  study 
included  a  specimen  from  San  Isabel 
National  Forest,  Las  Animas  County. 
Colorado,  which  was  identified  as  Z. 
princeps  when  it  was  collected,  but  was 
later  determined  to  be  most  similar  to 
Preble's  meadow  jumping  mouse.  The 
presence  of  Preble's  in  Las  Animas 
County  would  significantly  expand  its 
known  range  southward.  Reexamination 
of  this  specimen  confirmed  diagnostic 
dentation  of  Z  princeps  (Cheri  Jones. 
Denver  Museum  of  Natural  History,  in 
lift.  1998).  A  mouse  from  Lone  Tree 
Creek.  Weld  County,  Colorado,  and  six 


mice  from  F.E.  Warren  Air  Force  Base. 
Laramie  County.  Wyoming,  were 
identified  as  Preble's  when  they  were 
trapped  and  later  determined  to  be  most 
similar  to  Z  princeps  (Riggs  et  al.  1997). 
Hafner  (1998)  suggested  that  the 
discrepancies  in  species  associations 
found  in  the  analysis  by  Riggs  et  al. 
(1997)  could  be  due  to  the  specific  DNA 
segment  chosen  for  analysis,  or  to 
limited  hybridization  in  areas  where  the 
two  species'  ranges  overlap.  Riggs  et  al. 
(1997).  Hafner  (1998).  Tanya  Shenk 
(Colorado  Division  of  Wildlife,  in  litt. 
1998),  and  David  Armstrong  (University 
of  Colorado,  in  litt.  1998)  encouraged 
additional  genetic  and  morphological 
investigations  to  further  define 
relationships  among  Zapus  in  the 
region. 

The  Preble's  meadow  jumping  mouse 
has  not  been  studied  as  extensively  as 
other  subspecies  of  Z.  hudsonius  have 
been  studied  elsewhere.  Preble's  is 
thought  to  be  similar  to  other  Z. 
hudsonius  in  patterns  of  diet,  behavior, 
breeding,  and  habitat  utilization.  In 
general.  Z.  hudsonius  subsists  on  seeds, 
small  fruits,  fungi,  and  insects,  and 
hibernates  from  October  to  May 
(Whitaker  1972,  Fitzgerald  et  al.  1994). 
It  is  adapted  for  digging,  creates  nests  of 
grasses,  leaves,  and  woody  material 
several  centimeters  below  the  ground, 
and  is  primarily  nocturnal  or 
crepuscular,  but  can  be  observed  during 
daylight.  During  the  breeding  season 
(June  to  mid-August),  females  typically 
have  2  to  3  litters  of  5  to  6  young  per 
litter  (Quimby  1951.  Fitzgerald  et  al. 
1994).  Z.  hudsonius  hibernates 
approximately  7  months  of  the  year  in 
an  underground  burrow  that  it  excavates 
itself  (Quimby  1951.  Whitaker  1963). 

Krutzsch  (1954),  Quimby  (1951).  and 
Armstrong  (1972)  agree  that  across  its 
range.  Z.  hudsonius  occurs  mostly  in 
low  undergrowth  consisting  of  grasses, 
forbs  (herbaceous  plants  other  than 
grasses),  or  both,  in  open  wet  meadows 
and  riparian  corridors,  or  where  tall 
shrubs  and  low  trees  provide  adequate 
cover.  In  addition.  Z.  hudsonius  prefers 
lowlands  with  medium  to  high  moisture 
over  drier  uplands.  Whitaker  (1972) 
concluded  that  Z.  hudsonius  avoids  the 
sparse  vegetation  that  is  generally 
associated  with  low  moisture  habitats. 
Fitzgerald  et  al.  (1994)  described  Z. 
hudsonius  as  most  common  in  lush 
vegetation  along  watercourses  or  in 
herbaceous  understories  in  wooded 
areas.  Tester  et  al.  (1993)  suggested  that 
proximity  to  water  may  be  the  most 
important  factor  influencing  habitat 
selection  and  utilization  by  Z. 
hudsonius. 

Some  aspects  of  Preble's  meadow 
jumping  mouse  life  history,  behavior. 
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and  habitat  utilization  i  <>> 
documented.  Armstrong  et  al.  (1997) 
and  Shenk  {in  litt.  1998)  have  compiled 
summaries  of  information  on  Preble's 
gleaned  from  recent  studies.  Data  on  the 
timing  of  the  initial  breeding  period  and 
time  of  hibernation  of  the  Preble's 
meadow  jumping  mouse  have  been 
gathered  by  researchers  at  Rocky  Flats 
(PTI  Environmental  Services  1996a). 
The  month  of  May  marks  the  beginning 
of  the  active  period  for  Preble's,  with 
May  5  the  earliest  capture  date  at  Rocky 
Flats.  Breeding  probably  occurs  soon 
after  emergence.  Adults  begin 
hibernation  in  early  September,  while 
juveniles  enter  hibernation  from  mid- 
September  to  late  October.  The  latest 
recorded  date  of  capture  of  Preble's  at 
Rocky  Flats  is  October  27.  Adults  reach 
approximately  20  percent  body  fat 
before  going  into  hibernation  (Wunder 
pers.  com.  1997). 

Little  information  exists  on  Preble's 
meadow  jumping  mouse  food 
preferences.  It  has  been  speculated  that 
Preble's  may  need  an  open  water  source 
to  fulfill  dietary  water  requirements. 
Armstrong  et  al.  (1997)  reported  that 
trapping  success  in  ephemeral  drainages 
decreased  notably  in  late  summer  afler 
creekflow  ceased. 

Preble's  meadow  jumping  mouse  has 
been  shovm  to  move  a  significant 
distance  along  drainages  but  has  not 
been  shown  to  cross  dry  uplands  to 
reach  adjacent  drainages.  A  male 
Preble's  was  recaptured  1.6  kilometers 
(km)  (1  mile)  (mi)  upstream  from  a 
previous  capture  site  and  a  female 
Preble's  captured  1.2  km  (.75  mi) 
downstream  from  a  previous  capture 
site  (Thomas  Ryon,  PTI  Environmental 
Services,  pers.  com.  1998). 

At  Rocky  Flats,  the  Preble's  meadow 
jumping  mouse  appears  to  be  primarily 
dependent  on  riparian  shrublands.  and 
on  mesic  mixed  grasslands  that  are 
adjacent  to  shrublands  and  in  close 
proximity  to  streams  (PTI 
Environmental  Services  1996b).  Field 
studies  at  Rocky  Flats  led  to  the 
conclusion  that  Preble's  is  typically 
found  in  or  near  complex  riparian 
communities  with  multi-strata 
woodland  and  herbaceous  species 
(Harrington  et  al.  1996).  Capture 
locations  were  typically  humid  with 
high  litter  content.  In  a  spring  1996 
study  at  Rocky  Flats,  all  captures  were 
within  25  meters  (m)  (82  feet)  (ft)  of 
streams,  with  48  percent  of  captures 
within  5  m  (16  ft)  of  streams  (PTI 
Environmental  Services  1996a).  In  the 
same  study.  90  percent  of  captures 
occurred  within  5  m  (16  ft)  of  canopy 
edge  consisting  of  Salix  exigua  (coyote 
willow).  Symphoricarpos  occidentalis 
(western  snowberry).  Prunus  americana 
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(choke  cherry),  and  other  species. 
Margins  of  artificial  ponds  at  Rocky 
Flats  are  thought  to  be  important 
foraging  sites  (Harrington  et  al.  1996). 

Most  successful  capture  sites  at  Rocky 
Flats  were  in  dense  vegetation  that 
presented  burrowing  or  nesting 
opportunities.  Five  nests  were  located 
in  dense  vegetation  (Harrington  et  al. 
1995).  Based  on  a  single  underground 
hibemaculum,  located  through  use  of 
telemetry,  upland  habitats  may  be  used 
for  hibernation  by  Preble's  (Fred 
Harrington.  Pawnee  Natural  History 
Society,  pers.  comm.  1995).  Robert 
Schorr  (Colorado  Natural  Heritage 
Program,  pers.  com.  1997)  reported  four 
apparent  hibemacula  located  by 
telemetry  from  7  m  (23  ft)  to  31m  (101 
ft)  from  the  creek  bed  of  Monument 
Creek.  U.S.  Air  Force  Academy,  El  Paso 
County,  Colorado.  All  four  hibemacula 
appeared  to  be  below  Salix  exigua. 

Ryon  (1996)  reported  that  four  of  five 
recent  (1990  or  later)  Preble's  meadow 
jumping  mouse  capture  sites  he 
evaluated  in  Colorado  had  five 
structural  habitat  components:  trees,  tall 
shrubs,  short  shrubs,  herbaceous 
vegetation,  and  ground  cover.  The  fifth 
site  had  few  trees.  In  contrast,  historical 
capture  sites  where  Ryon  failed  to 
capture  Preble's  generally  lacked  one  or 
more  of  these  components. 

Preble's  was  captured  along 
Monument  Creek  within  the  U.S.  Air 
Force  Academy  lands  primarily  in 
densely  vegetated  riparian  communities 
where  Salix  spp..  Symphoricarpos 
occidentalis.  Populus  angustifolia 
(narrow- leaf  Cottonwood),  and  thick 
grass  understory  were  dominant  (Com 
et  al.  1995).  Garber  (1995)  characterized 
capture  sites  along  Lodgepole  Creek, 
Albany  County,  Wyoming  as  moist  areas 
near  beaver  ponds  with  dense  sedges 
and  Salix  sp.  Ryon  (1996)  suggested  that 
where  Preble's  occupies  habitat  along 
intermittent  streams,  adjacent  wet 
meadows  and  seeps  may  be  important 
habitats  in  dry  periods. 

Armstrong  et  al.  (1997.  p.  77) 
described  typical  Preble's  meadow 
jumping  mouse  habitat  as  "well- 
developed  plains  riparian  vegetation 
with  relatively  undisturbed  grassland 
and  a  water  source  in  close  proximity." 
Also  noted  was  a  preference  for  "dense 
herbaceous  vegetation  consisting  of  a 
variety  of  grasses,  forbs  and  thick 
shrubs."  Meaney  et  al.  (1997)  suggested 
that  Preble's  has  a  broader  ecological 
tolerance  than  previously  thought  and 
while  they  require  diverse  vegetation 
and  well  developed  cover,  this  can  be 
met  in  a  variety  of  circumstances. 
Recent  captures  that  were  exceptions  to 
the  typical  habitat  described  include 
individuals  found  along  a  small 


irrigation  ditch  and  in  a  mesic  grassy 
field  on  City  of  Boulder  Open  Space 
land  (Clint  Miller.  City  of  Boulder,  in 
litt.  1996).  Ensight  Technical  Services 
(1997)  reported  instances  of  Preble's 
meadow  jumping  mouse  trapped  at  or 
near  sites  of  human  alteration  including 
ditches  along  roads  and  driveways,  and 
wetlands  adjacent  to  highways.  Meaney 
et  al.  (1997)  emphasized  that  vegetated 
ditches  may  be  a  significant  habitat  for 
Preble's  and  may  provide  dispersal 
routes. 

Preble's  meadow  jumping  mouse  may 
never  have  been  widespread  in  the 
period  since  western  settlement. 
Armstrong  (1972)  described  it  as  poorly 
known  in  Colorado  and  apparently 
nowhere  abundant.  The  known 
historical  range  of  Preble's  may 
represent  a  relict  of  a  more  southern 
range  of  Z.  hudsonius,  occupied  when 
the  climate  was  cooler  and  more  damp 
(Fitzgerald  et  al.  1994).  The  apparent 
local  extirpation  of  Preble's  from 
historically  occupied  sites  in  Colorado 
and  Wyoming,  and  the  difficulty  in 
finding  it  in  patches  of  apparently 
adequate  but  fragmented  habitat  isolated 
by  human  land  uses,  suggests  a  decline 
in  populations  of  Preble's  in  recent 
decades. 

Records  for  Preble's  meadow  jumping 
mouse  define  a  remge  including  Adams, 
Arapahoe,  Boulder,  Denver.  Douglas.  El 
Paso.  Elbert.  Jefferson,  Larimer,  and 
Weld  Counties  in  Colorado;  and  Albany, 
Laramie,  Platte,  Goshen,  and  Converse 
Counties  in  Wyoming  (Krutzsch  1954, 
Compton  and  Hugie  1993).  Historical 
sites  in  Colorado  were  further  discussed 
by  Meaney  and  Clippinger  (1995).  Ryon 
(1996),  and  Ryon  and  Harrington  (1996). 
Garber  (1995)  discussed  historical  sites 
from  Wyoming  and  suggested  that  some 
Zapus  from  Wyoming  may  have  been 
misidentified.  He  indicated  that  based 
on  study  skins  alone  (without  skulls) 
positive  identification  was  not  possible. 
Garber  concluded  that  two  specimens 
from  the  University  of  Wyoming 
collection  listed  as  Preble's  were 
probably  Z.  princeps.  and  that  several 
specimens  listed  as  Z.  princeps  are 
believed  to  be  Preble's. 

As  one  might  expect,  given  the 
intensity  of  recent  surveys  for  Preble's 
meadow  jumping  mouse,  more 
individuals  have  been  trapped  in  the 
decade  of  the  1990's  than  were 
documented  prior  to  1990.  Preble's  is 
thought  to  currently  exist  in  seven 
counties  in  Colorado  and  two  in 
Wyoming,  but  it  is  not  known  to  be 
present  in  three  other  counties  in 
Colorado  and  three  counties  in 
Wyoming  where  it  was  previously 
documented. 


Colorado 

Recent  (since  1992)  presence  of 
Preble's  meadow  jumping  mouse  in 
Colorado  has  been  documented  in  seven 
counties  along  the  following 
watercourses  and  their  tributaries: 
South  Boulder  Creek  and  St.  Vrain 
Creek  (Boulder  County);  Coal  Creek,  and 
Ralston  Creek,  and  Rock  Creek.  Walnut 
Creek  and  Woman  Creek  at  Rocky  Flats 
(Jefferson  County):  East  Plum  Creek. 
West  Plum  Creek,  and  Indian  Creek 
(Douglas  County);  Monument  Creek  and 
tributaries  including  West  Monument 
Creek,  Smith  Creek,  Beaver  Creek,  Pine 
Creek,  Jackson  Creek,  Dirty  Woman 
Creek,  and  Cottonwood  Creek  (El  Paso 
County);  Lone  Tree  Creek  (Weld 
County);  Rabbit  Creek  and  Lone  Pine 
Creek  (Larimer  County);  and,  Running 
Creek  (Elbert  County). 

A  number  of  historical  and  recent 
records  of  Preble's  meadow  jumping 
mouse  exist  for  Boulder  County.  A 
summary  of  past  records  and  a  report  of 
1995  survey  results  was  provided  by 
Armstrong  et  al.  (1996).  In  1995. 
extensive  surveys  were  conducted, 
through  a  challenge  grant  cost-share 
agreement  with  the  Service,  to 
determine  the  presence  of  Preble's  on 
City  of  Boulder  and  Boulder  County 
Open  Space  lands  supporting  suitable 
habitat.  Of  13  sites  surveyed,  Preble's 
were  captured  from  2  sites,  both  along 
South  Boulder  Creek  (Armstrong  et  al. 
1996).  In  1996,  3  Preble's  were  captured 
on  City  of  Boulder  Of>en  Space  along 
South  Boulder  Creek,  during  an 
extensive  study  of  grassland 
biodiversity  entailing  6.600  trapnights 
(one  trap  set  for  one  night  equals  one 
trapnight)  of  effort  (Miller  in  litt.  1996). 
Perhaps  indicative  of  population 
fiuctuations,  Carron  Meaney  (Denver 
Museum  of  Natural  History,  in  litt. 
1998)  reported  a  total  of  55  individual 
Preble's  captured  during  1997  studies 
along  South  Boulder  Creek. 

Meaney  et  al.  (1996)  reported 
capturing  at  least  seven  different 
Preble's  meadow  jumping  mice  at  a 
Boulder  County  Open  Space  site  on  St. 
Vrain  Creek,  the  only  captures  on  five 
Boulder  County  sites  they  surveyed  in 
1996.  A  1997  survey  failed  to  find 
Preble's  on  a  site  along  St.  Vrain  Creek 
near  the  1996  capture  site  (Meaney  et  al. 
1997).  However,  1997  surveys 
conducted  for  the  Colorado  Department 
of  Transportation  along  State  Highway 
36  at  St.  Vrain  Creek,  and  at  various 
wetland  sites  up  to  two  miles  south, 
resulted  in  captures  of  Preble's  in  six  of 
seven  locations  (Ensight  Technical 
Services  1997). 

Annual  studies  have  taken  place  at 
Rocky  Flats  since  the  discovery  of  the 
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Preble's  meadow  jumping  mouse  there 
in  1991  (Harrington  et  al   1996).  Recent 
populations  have  been  reported  in  all 
four  major  drainages  within  the  Rocky 
Flats  buffer  zone.  During  the  1995  field 
season.  61  Preble's  were  trapped  at 
Rocky  Flats,  bringing  the  total  number 
of  individual  mice  trapped  since  1991  to 
161  (Harrington  pers.  comm.  1995). 
Estimated  density  of  Preble's  in  areas 
trapped  during  1995  studies  ranged  up 
to  36  per  hectare  (ha)  (15  per  acre  (ac)). 
Spring  1996  trapping  studies  at  Rocky 
Flats,  designed  to  document  emergence 
from  hibernation,  resulted  in  29 
captures  of  Preble's  in  3.553  trapnights 
(PTl  Environmental  Service  1996a). 
During  summer  1996  studies  at  Rocky 
Flats.  3.882  trapnights  of  effort  resulted 
in  capture  of  only  4  Preble's  (PTI 
Environmental  Service  1996b) 

During  1996  and  1997  the  Colorado 
Natural  Heritage  Program  reviewed 
numerous  sites  on  lefferson  County 
Open  Space  lands  for  potential  presence 
ol^Preble's  meadow  jumping  mouse  and 
trapped  at  eight  sites.  In  1996.  Preble's 
were  captured  on  Jefferson  County  Open 
Space  land  near  the  mouth  of  Coal 
Creek  Canyon,  west  of  Rocky  Flats 
(Fleming  et  al.  1996).  In  1997.  Preble's 
were  captured  at  Ralston  Creek  (White 
Ranch  Park.  Jefferson  County  Open 
Space)  (Peterson  1997). 

In  Douglas  County.  Preble's  meadow 
jumping  mice  were  captured  from  a  site 
on  East  Plum  Creek,  near  Larkspur  in 
1995  (Harrington  1995).  Also  in  1995. 
the  Colorado  Natural  Heritage  Program 
located  Preble's  at  two  sites,  one  on  East 
Plum  Creek  and  one  on  West  Plum 
Creek.  Douglas  County.  Surveys  in  1996 
(Meaney  et  al.  1996)  located  Preble's  at 
an  additional  site  on  West  Plum  Creek 
south  of  Sedalia,  and  at  a  Colorado 
Division  of  Wildlife  property  on  Indian 
Creek  (a  tributary  to  Plum  Creek)  south 
of  Louviers.  In  1997  the  Colorado 
Natural  Heritage  Program  identified, 
through  aerial  photographs.  104  sites  in 
the  Plum  Creek  watershed  in  Douglas 
County  that  appeared  to  have  suitable 
Preble's  habitat.  Preble's  were  captured 
on  10  of  13  private  land  sites  trapped. 
Use  of  a  habitat  relationships  model 
provided  an  estimate  of  30.6  miles  of 
occupied  streamside  habitat  in  the 
watershed  (Chris  Pague  and  Parker 
Schuerman.  The  Nature  Conservancy,  in 
litt.  1998)  Meaney  et  al.  (1997)  captured 
Preble's  at  two  of  three  sites  they 
trapped  within  the  Plum  Creek  drainage 
in  1997;  Willow  Creek  in  Roxborough 
State  Park,  and  a  site  along  East  Plum 
Creek  currently  being  purchased  by  The 
Conservation  Fund 

In  El  Paso  County,  the  Colorado 
Natural  Heritage  Program  discovered  the 
Preble's  meadow  jumping  mouse  on 


U.S.  Air  Force  Academy  lands  along 
Monument  Creek  while  performing 
small  mammal  surveys  in  1994.  In 
comprehensive  1995  studies.  67  Preble's 
were  captured  (Com  et  al.  1995).  Using 
varying  assumptions  regarding  trapping 
results  and  habitat  available,  total 
population  estimates  for  Air  Force 
Academy  property  of  308  and  449 
Preble's  were  generated.  These 
correspond  to  density  estimates  in 
occupied  habitat  of  2.00  per  ha  (0.81  per 
ac)  and  2.92  per  ha  (1.18  per  ac). 
Twenty  Preble's  were  captured  in  1996 
on  private  land  along  Smith  Creek,  east 
of  the  Air  Force  Academy  (Meaney  et  al. 
1996).  Trapping  surveys  submitted  to 
the  Service  in  1997  from  sites  of 
proposed  construction  documented 
Preble's  within  the  Monument  Creek 
drainage  off  of  Air  Force  Academy 
property  at  Monument  Creek.  Pine 
Creek.  Black  Squirrel  Creek. 
Cottonwood  Creek,  and  Dirty  Woman 
Creek.  Meaney  et  al.  (1997)  located 
Preble's  within  the  Monument  Creek 
drainage  on  Beaver  Creek. 

Meaney  et  al.  (1997)  reported  an 
improved  ability  to  recognize  suitable 
habitat  and.  by  targeting  mostly  small 
drainages  with  dense  vegetation, 
captured  Preble's  meadow  jumping 
mouse  at  7  of  10  sites  trapped,  including 
sites  in  3  counties  not  known  to  have 
extant  populations.  Preble's  were 
captured  at  Rabbit  Creek  and  Lone  Pine 
Creek,  within  Cherokee  Park  State 
Wildlife  Management  Area.  Larimer 
County.  A  single  apparent  Preble's  was 
captured  on  private  land  along  Lone 
Tree  Creek,  Weld  County  (see 
discussion  of  genetic  studies  by  Riggs  et 
al.  1997).  In  Elbert  County,  a  single 
Preble's  was  found  at  Hay  Gulch,  a 
tributary  of  Rurming  Creek.  Among  sites 
recommended  for  future  surveys  were 
the  confluence  of  Lone  Tree  Creek  and 
the  South  Platte  River  (Weld  County), 
and  Bijou  Creek.  Kiowa  Creek,  and 
Running  Creek  (Elbert  County)  (Meaney 
et  al.  1997). 

Wyoming 

In  Wyoming.  Preble's  meadow 
jumping  mouse  has  been  recently 
documented  in  two  counties,  along 
Crow  Creek  at  F.E.  Warren  Air  Force 
Base  (Laramie  County)  and  in  the 
Lodgepole  Creek  drainage,  within  the 
Medicine  Bow  National  Forest  (Albany 
County).  The  Wyoming  Cooperative 
Research  Unit  successfully  captured  two 
Preble's  on  F.E.  Warren  Air  Force  Base. 
Laramie  County,  in  the  1995  field 
season  (Garber  1995).  Garber  conducted 
Preble's  surveys  at  four  Wyoming  sites 
during  the  1995  field  season.  He  was 
unable  to  locate  any  Preble's  on  F.E. 
Warren  Air  Force  Base,  but  did  find 


Preble's  at  two  locations  in  the 
Lodgepole  Creek  drainage  within  the 
Medicine  Bow  National  Forest  in 
Albany  County.  The  Colorado  Natural 
Heritage  Program  surveyed  for  Preble's 
at  Warren  Air  Force  Base  in  1996  and 
captured  8  apparent  Preble's  (see 
discussion  of  genetic  studies  by  Riggs  et 
al.  1997)  in  2.200  trapnights  of  effort 
(Schuerman  and  Pague  1997). 

Previous  Federal  Action 

The  Service  included  the  Preble's 
meadow  jumping  mouse  as  a  category  2 
candidate  species  in  the  1985  Animal 
Notice  of  Review  (50  FR  37958)  and 
retained  that  status  in  subsequent 
notices,  published  in  the  Federal 
Register  on  January  6.  1989  (54  FR  554). 
November  21.  1991  (56  FR  58810).  and 
November  15.  1994  (59  FR  58982).  In 
1996  the  Service  discontinued  the 
practice  of  maintaining  a  list  of  category 
2  species  and  the  Preble's  did  not 
appear  in  the  February  28.  1996  (61  FR 
7596).  Notice  of  Review.  Category  2 
species  were  those  species  for  which 
information  in  the  Service's  possession 
indicated  that  listing  was  possibly 
appropriate,  but  for  which  substantive 
data  on  biological  vulnerability  and 
threats  were  not  available  to  support  a 
proposed  rule.  Candidate  species  are 
currently  defined  as  those  species  for 
which  the  Service  has  sufficient 
information  on  file  detailing  biological 
vulnerability  and  threats  to  support 
issuance  of  a  proposed  rule,  but 
issuance  of  the  proposed  rule  is 
precluded  by  other  listing  actions. 

On  August  16,  1994.  the  Service 
received  a  petition  from  the  Biodiversity 
Legal  Foundation  to  list  the  Preble's 
meadow  jumping  mouse  as  endangered 
or  threatened  throughout  its  range  and 
to  designate  critical  habitat  within  a 
reasonable  amount  of  time  following  the 
listing.  The  petitioner  submitted 
information  that  Preble's  populations  in 
Colorado  and  Wyoming  are  imperiled 
by:  ongoing  and  increasing  urban, 
industrial,  agricultural,  ranching,  and 
recreational  development;  ongoing  and 
increasing  wetland/riparian  habitat 
destruction  and/or  modification;  small 
size  of  known  populations;  and 
inadequacy  or  lack  of  governmental 
protection  for  the  species  and  its 
habitats. 

On  March  15,  1995  (60  FR  13950).  the 
Service  published  notice  of  the  90-day 
finding  that  the  petition  presented 
substantial  information  indicating  that 
listing  the  Preble's  meadow  jumping 
mouse  may  be  warranted,  and  requested 
comments  and  biological  data  on  the 
status  of  the  mouse.  On  March  25.  1997, 
the  Service  issued  a  12  month  finding 
on  the  petitioned  action  along  with  a 
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proposed  rule  to  list  Preble's  as  an 
endangered  species  and  announced  a 
90-day  public  comment  period  (62  FR 
14093).  On  May  5.  1997.  the  Service 
announced  three  public  hearings 
regarding  the  proposed  rule  and 
extended  the  comment  period  through 
July  28.  1997  (62  FR  243Q7).  The  Service 
reopened  the  public  comment  period  on 
December  23.  1997.  for  a  period  of  30 
days,  through  January  22.  1998  (62  FR 
67041). 

Summary  of  Comments  and 
Recommendation.s 

In  the  March  25.  1997,  proposed  rule 
and  associated  notifications,  and  in 
subsequent  notices  to  extend  or  reopen 
the  public  comment  period,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  The  public 
comment  period  was  extended  through 
July  28,  1997  (62  FR  24387)  and 
reopened  from  December  23.  1997. 
through  January  22.  1998  (62  FR  67041). 
Various  Federal  and  State  agencies, 
county  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  were 
published  in  the  Rocky  Mountain  News 
(Denver.  CO),  the  Colorado  Springs 
Gazette-Telegraph  (CO),  the  Boulder 
Daily  Camera  (CO),  the  Casper  Star 
Tribune  (WY).  and  the  Wyoming  Eagle 
Tribune  (Cheyenne,  WY),  which  invited 
general  public  comment  and  attendance 
at  public  hearings. 

Public  hearings  were  initiated  by  the 
Service  and  held  Mav  19,  1997,  in 
Cheyenne.  Wvorning.  May  21,  1997.  in 
Colorado  Springs,  Colorado;  and  May 
22,  1997,  in  Denver,  Colorado.  Each 
hearing  began  with  opening  comments 
by  the  Service  followed  by  an 
opportunity  for  public  comments.  In 
Cheyenne.  8  people  attended  and  1 
commented;  in  Colorado  Springs  28 
attended  and  8  commented;  and  in 
Denver  27  attended  and  4  commented. 

One  hundred  and  thirty-eight  wntten 
comments  were  received.  Significant 
issues  are  discussed  below.  Several 
individuals  or  groups  submitted 
comments  in  both  the  original  and  the 
reopened  comment  periods,  or  during 
hearings  and  later  in  writing.  Senator 
Craig  Thomas  of  Wvomln^  opposed  the 
prop>osaI.  Two  Federal  agencies 
commented  and  opposed  the  proposal; 
the  Department  of  Energy's  Rocky  Flats 
Field  Office  supported  a  6-month 
extension  of  the  proposed  rule.  The 
Department  of  Energy's  Western  Area 
Power  Administration  supported  a 
threatened  listing.  Six  State  agencies 
commented,  four  from  Wyoming  and 


two  from  Colorado.  From  Wyoming, 
three  State  agencies  opposed  the 
proposal  (two  of  the  three  supported  an 
extension)  and  one  Wyoming  agency 
neither  supported  nor  opposed  the 
proposed  rule.  From  Colorado,  one 
agency  opposed  the  proposal  and 
supported  an  extension  and  one  neither 
supported  nor  opposed  the  proposed 
rule.  Of  128  comments  by  individuals  or 
other  groups.  29  supported  the  proposed 
rule,  74  opposed  it,  and  25  were  neutral. 
Five  stockgrowers  or  farm  organizations 
provided  comments  opposing  the 
proposal.  Five  of  six  conservation  or 
environmental  groups  supported  the 
proposal  and  one  was  neutral. 

VVritten  comments  and  oral 
statements  presented  at  the  public 
hearings  and  received  during  the 
comment  periods  are  addressed  in  the 
following  summan.'.  Comments  of 
similar  nature  are  grouped  under  a 
number  of  general  issues. 

Issue  1:  The  Preble's  meadow  jumping 
mouse  is  not  a  valid  subspecies  since 
genetic  studies  conducted  to  date  have 
not  conclusively  differentiated  it  from 
certain  other  subspecies  of  Z. 
hudsonius. 

Response:  Preble's  is  widely 
recognized  as  a  valid  subspecies  by  the 
scientific  community.  Genetic  studies 
point  to  an  aggregate  of  simileir  Z. 
hudsonius  populations  consistent  wdth 
ecological,  distributional,  and 
morphological  information  on  Preble's 
(Z.  h.  preblei). 

Issue  2:  Preble  s  meadow  jumping 
mouse  identification  in  the  field  is  not 
possible  because  of  the  similarity 
between  Preble's  and  Z.  princeps. 

Bttsponse.  Field  identification  of 
Zapus  is  difficult  when  attempted  by 
individuals  not  thoroughly  familiar  with 
both  species.  To  date,  no  overlap  has 
been  documented  between  the  range  of 
Preble's  and  the  range  of  Z.  princeps  in 
Boulder,  Jefferson,  Douglas,  and  El  Paso 
Counties  in  Colorado  These  counties 
support  the  vast  majority  of  currently 
known  Preble  s  populations.  Since  the 
two  species  may  coexist  in  portions  of 
southeastern  Wyoming,  some  historical 
records  from  Wvoming  are  difficult  to 
confirm.  Recent  genetic  studies  may 
indicate  some  uncertainty  regarding  the 
identity  of  apparent  Preble's  trapped  in 
Weld  County.  Colorado  and  Laramie 
County  Wvoming.  However. 
populations  of  Zapus  that  are  consistent 
morphologically  and  ecologically  with 
Preble's,  will  be  considered  Preble's  by 
the  Service  pending  conclusive  studies 
resolving  the  identities  of  the  two 
species.  Identification  of  any  Zapus 
captured  in  Weld  Coimty,  Colorado  (as 
well  as  in  adjacent  Larimer  County, 
Colorado)  and  in  southeastern  Wyoming 


shouia  De  mroughly  documentea  ana 
tissue  samples  should  be  obtained  for 
future  genetic  analysis. 

Issue  3:  Historical  trapping  records 
support  the  contention  that  Preble's 
meadow  jumping  mouse  has  long  been 
a  rare  mammal  and  they  provide  a  poor 
baseline  from  which  to  measure  current 
trends  in  populations. 

Response:  Conclusions  regarding  the 
status  and  trends  of  Preble's  made  by 
the  Service  are  based  on  the  best 
available  historical  and  recent 
population  information  on  Preble's,  the 
distribution  of  its  preferred  habitats,  and 
on  the  significant  threats  to  these 
habitats.  While  historical  records  come 
from  diverse  trapping  efforts  that  rarely 
targeted  Zapus,  they  document  a  former 
presence  in  locations  where  Preble's  is 
not  ciurently  found.  Recent  surveys  of 
several  historical  sites  have  failed  to 
locate  Preble's.  Loss  of  these 
populations  has  been  attributed  to 
changes  in  habitat. 

Issue  4:  Comprehensive  trapping 
surveys  throughout  Preble's  meadow 
jumping  mouse  range  are  needed  to 
ascertain  its  true  status  and  distribution. 

Response:  Existing  data  are  sufficient 
to  determine  the  overall  status  of 
Preble's.  Additional  trapping  studies 
will  be  conducted  to  better  document 
Preble's  status  within  certain  portions  of 
its  range.  Since  1992,  numerous  studies 
have  addressed  the  status  and 
distribution  of  Preble's,  Trapping 
studies  supported  by  the  Colorado 
Division  of  Wildlife  in  1995,  1996,  and 
1997  helped  to  document  distribution  of 
Preble's  in  Colorado.  In  1997  alone, 
more  than  120  locations  in  Colorado 
were  trapped,  with  a  minimum  of  400 
trapnights  of  effort  at  each  location. 
Limited  access  to  private  lands  has 
hampered  survey  efforts  at  some 
locations  and  will  probably  continue  to 
do  so  in  the  future. 

Issue  5:  Since  Preble's  exists  on  some 
sites  where  grazing,  mowing,  and  other 
human  land  uses  occur,  these  activities 
should  not  be  considered  threats. 

Response:  Land  uses  that  have  a 
dramatic  adverse  impact  on  habitats  that 
the  Preble's  meadow  jumping  mouse 
requires  can  present  significant  threats 
to  its  existence.  The  relationships 
between  human  land  use  and  Preble's 
populations  are  undoubtedly  complex 
and  need  further  study.  The  manner, 
timing,  and  extent  of  grazing  or  mowing 
may  dictate  what  effects  these  activities 
have  on  Preble's  and  its  habitat. 
However,  Preble's  do  coexist  in  grazed 
areas  such  as  the  Medicine  Bow 
National  Forest  in  Wyoming  and 
Boulder  Open  Space  lands  in  Colorado, 
and  some  ranching  and  farming 
practices  are  thought  likely  to  be 
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compatible  with  maintaining  Preble's 
populations.  The  Service  believes  that 
best  management  ranching  and  fanning 
practices,  which  avoid  adverse  affects 
on  habitat  characteristics,  are 
compatible  with  many  natural  resource 
objectives. 

Issue  6:  Water  projects  and  irrigation 
may  be  beneficial  to  the  Preble's 
meadow  jumping  mouse,  since  these 
activities  can  create  wetland  habitat. 

Response:  Preble's  seems  largely 
dependent  on  moist  habitat  with  dense 
vegetation  in  or  near  riparian  corridors. 
Effects  of  water  projects  on  Preble's  and 
its  habitat  can  vary  greatly  Water 
projects  can  effectively  eliminate, 
degrade,  or  fragment  Preble's  habitat. 
However,  activities  that  enhance  and 
extend  such  habitat  can  benefit  Preble's. 

Issue  7:  Trapping  studies  are  a 
significant  threat  to  Preble's  meadow 
jumping  mouse. 

Response:  The  scientific  value  of 
trapping  studies  will  be  measured 
against  the  threats  such  studies 
represent  to  Preble's.  The  Service  will 
issue  permits  to  qualified  individuals 
conducting  approved  trapping  studies 
on  Preble's.  While  "live  traps"  are  being 
used,  the  Service  is  aware  of  a  few 
mortalities  associated  with  recent 
trapping.  Trapping  techniques  that  best 
safeguard  Preble's  will  be  required  by 
the  Service. 

Issue  8:  Predators  may  be  a  threat  to 
the  Preble's  meadow  jumping  mouse 
and  should  be  controlled. 

Response:  While  Preble's  has  co- 
existed with  a  community  of  predators 
over  time,  little  is  known  regarding  the 
effect  of  predators  or  competing  species 
on  Preble's  populations.  Human 
activities  have  undoubtably  altered 
predator  populations.  Human 
development  may.  for  example,  increase 
numbers  of  great-homed  owls  and 
raccoons  However,  there  is  presently 
insufficient  evidence  to  demonstrate 
that  control  of  predators  would  benefit 
Preble's. 

[ssue  9:  Captive  breeding  and  release, 
and  relocation  of  the  Preble's  meadow 
jumping  mouse  should  be  used  to 
stabilize  populations  and  eliminate  the 
need  for  listing. 

Response:  Scarcity  of  suitable  habitat 
presumably  limits  current  Preble's 
distribution.  Maintenance  of  quality 
habitat  is  the  principal  conservation 
goal.  Relocation  and  reintroduction  of 
Preble's  into  unoccupied  sites  with 
suitable  habitat  may  become  a  part  of 
the  future  recovery  of  this  species. 

Issue  10:  If  the  Preble's  meadow 
jumping  mouse  were  protected  on 
Federal  land  there  would  be  no  need  to 
protect  it  on  private  land. 


Response:  The  Service  is  working 
with  the  U.S.  Air  Force,  the  Department 
of  Energy,  and  the  Forest  Service  to 
assure  that  conservation  of  Preble's  is 
carried  out  on  all  Federal  lands  on 
which  it  currently  exists.  While  both  the 
Air  Force  Academy  and  Rocky  Flats 
support  apparently  stable  populations  of 
Preble's,  tiiese  sites  compose  a  small 
fraction  of  the  total  Preble's  range. 
Protection  of  these  sites  alone  would  not 
alleviate  the  need  for  listing  of  Preble's 
or  achieve  recovery 

Issue  11:  Local  regulations  exist  that 
currently  protect  the  Preble's  meadow 
jumping  mouse  and  its  habitat 

Response:  The  Service  has  received 
from  the  Colorado  Department  of 
Natural  Resources  a  summary  of  local 
regulations,  incentive  programs. 
Colorado  Water  Conservation  Board 
instream  flow  decrees,  and  open  space 
purchase  programs  that  help  protect 
habitats  that  support  Preble's.  A  variety 
of  regulations  apply  to  activities  in 
riparian  areas  and.  in  effect,  contribute 
to  conservation  of  Preble's.  However, 
few  local  ordinances  currently  provide 
direct  protection  of  Preble's  or  its 
habitat.  Natural  areas  and  wildlife 
habitat  may  be  considered  in  zoning  or 
development  review,  but  most 
ordinances  will  f>ermit  significant 
variance  and  provide  for  considerable 
latitude  in  interpretation  For  example, 
construction  within  the  100-year 
floodplain  may  be  tightly  restricted  by 
such  measures,  but  the  mowing,  cutting, 
or  overgrazing  of  Preble's  habitat  is 
generally  not  addressed.  The  City  of 
Boulder  wetlands  protection  ordinance 
has  a  specific  provision  designed  to 
protect  rare  and  declining  species 
including  Preble's.  Fort  Collins  provides 
protection  for  "endangered  species 
habitat"  in  development  review,  but 
apparently  does  not  address  rare, 
declining,  or  threatened  species. 
Incentives  and  purchase  programs 
contribute  to  riparian  conservation  but 
afford  no  direct  legal  protection  for 
Preble's.  While  often  beneficial  to 
Preble's,  public  acquisition  of  rip>arian 
areas  may.  at  times,  result  in  increased 
human  use  incompatible  with  Preble's. 

The  Service  supports  use  of  local  land 
use  regulations  to  conserve  Preble's  and 
its  habitat:  however,  the  best  measure  of 
their  past  effectiveness  in  protecting 
Preble's  is  the  success  of  these 
regulations  in  maintaining  the  integrity 
of  riparian  systems  within  Preble's 
range.  Direct  and  secondary  effects  of 
human  activity  continue  to  cause 
alteration  of  riparian  areas  despite  these 
protections.  The  Service  is  currently 
engaged  in  discussions  with  the 
Colorado  Department  of  Natural 
Resources  and  the  Colorado  Preble's 


Meadow  Jumping  Mouse  Working 
Group  to  determine  how  local 
regulations  and  acquisition  programs 
can  be  used  more  effectively  to  protect 
Preble's  and  its  habitat. 

Issue  12:  The  Service  should 
designate  critical  habitat  for  Preble's 
meadow  jumping  mouse. 

Response:  'The  Service  has 
determined  that  designation  of  critical 
habitat  will  not  provide  additional 
benefits  beyond  that  achieved  by  the 
listing  of  Preble's  at  this  time  (see  the 
Critical  Habitat  section  of  this  rule).  The 
Service  could  reevaluate  designation  of 
critical  habitat  at  some  future  time 
should  circumstances  change  and  more 
becomes  known  about  Preble's,  its 
habitat,  and  potential  benefit  to  the 
species  to  be  gained  from  designation  of 
critical  habitat. 

Issue  13:  The  Service  should  extend 
the  proposed  rule  for  a  period  of  6 
months. 

Response:  The  Service  can  only 
extend  a  proposed  rule  when  it  finds 
that  there  is  a  substantial  disagreement 
among  scientists  knowledgeable  about 
the  species  regarding  the  sufficiency  or 
accuracy  of  the  data  available  relevant 
to  the  listing.  The  Service  finds  no 
substantial  disagreement  among 
scientists  knowledgeable  about  Preble's 
that  would  serve  as  a  basis  for  extension 
of  the  proposed  rule. 

Issue  14.  The  collaborative  planning 
process  for  Preble's  meadow  jumping 
mouse  conservation,  initiated  by  the 
State  of  Colorado,  should  be  pursued  as 
an  alternative  to  listing. 

Response:  Consistent  with  the  spirit 
and  intent  of  the  1995  "Memorandum  of 
Agreement  between  the  State  of 
Colorado  and  the  Department  of  Interior 
Concerning  Programs  to  Manage 
Colorado's  Declining  Native  Species," 
the  Service  fully  supports  the 
collaborative  planning  process  for 
Preble's  conservation  that  is  under  way 
in  Colorado.  The  intent  of  the 
Memorandum  of  Agreement  is  to 
facilitate  and  promote  collaboration  and 
cooperation  in  managing  and  conserving 
fish  and  wildlife  in  Colorado.  It  was  not 
intended  to  serve  as  an  alternative  to 
listing  threatened  or  endangered  species 
as  required  by  the  Endangered  Species 
Act.  "rhe  collaborative  planning  process 
includes  stakeholders  fi-om  local 
governments,  the  private  sector,  the 
State,  and  Federal  agencies.  This  final 
rule  to  list  Preble's  as  a  threatened 
species  is  not  intended  to  discourage  or 
detract  from  this  conservation  effort; 
however,  the  Service  recognizes  that  it 
will  take  time  and  commitment  on  the 
part  of  numerous  stakeholders  for  this 
process  to  achieve  meaningful 
protection  of  Preble's.  The  Service 
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believes  that,  ultimately,  this  process 
will  produce  a  conservation  plan  and 
implementation  agreements  that  both 
protect  Preble's  and  its  habitat  over  the 
long  term  and  will  minimize  regulatory 
and  economic  effects  of  this  listing. 
These  products  may  form  the  basis  of 
one  or  more  Habitat  Conservation  Plans 
or  a  rule  prepared  in  accordance  with 
section  4(d)  of  the  Endangered  Species 
Act.  To  this  end.  the  Service  is 
providing  financial  support  to  help 
move  this  process  forward 

Issue  15:  Rodents  are  destructive  and 
carry  disease.  Listing  the  Preble's 
meadow  jumping  mouse  may  impact 
pest  control  and  lead  to  disease  or 
increased  crop  losses. 

Response:  Preble's  has  not  been 
implicated  as  a  vector  for  human 
disease.  Its  rarity  and  dependence  on 
riparian  and  wetland  areas  minimize  its 
potential  as  a  pest.  Pest  control  efforts 
within  and  around  residences  and  other 
buildings,  and  in  crop  fields  when 
carried  out  in  accordance  with  pesticide 
label  restrictions,  are  unlikely  to  conflict 
with  Preble's  conservation.  However,  in 
some  cases  the  application  or  discharge 
of  agrichemicals,  or  other  pollutants, 
and  pesticides,  onto  plants,  soil,  ground 
water,  or  other  surfaces  within  areas 
that  drain  into  streams  occupied  by 
Preble's  may  result  in  the  deterioration 
of  Preble's  habitat  and  cause  harm  to  the 
species.  Use  of  such  chemicals  in 
violation  of  label  directions,  or  any  use 
following  Service  notification  that  such 
use,  application  or  discharge  is  likely  to 
harm  the  species,  would  be  evidence  of 
unauthorized  use,  application  or 
discharge. 

Peer  Review 

In  accordance  with  policy 
promulgated  July  1,  1994  (59  FR  34270), 
the  Service  sohcited  the  expert  opinions 
of  independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
taxonomy,  population  models,  and 
supportive  biological  and  ecological 
information  for  species  under 
consideration  for  listing.  The  purpose  of 
such  review  is  to  ensure  listing 
decisions  are  based  on  scientifically 
sound  data,  assumptions,  and  analyses, 
including  input  of  appropriate  experts 
and  specialists. 

The  data  and  assumptions  regarding 
the  Preble's  meadow  jumping  mouse 
were  reviewed  by  three  specialists.  Peer 
reviewers  were  identified  through 
inquiries  to  research  in.stitutions, 
universities,  and  museums  for 
individuals  with  recognized  expertise 
with  the  subject  taxa.  The  reviewers 
were  asked  to  comment  upon  specific 
assumptions  and  conclusions  regarding 


the  species  Their  comments  have  been 
incorporated  into  the  final  rule  as 
appropriate  and  are  summarized  below. 

One  reviewer  provided  a  context  for 
species  status  over  time  scales  reflecting 
long-term  climate  change  and  effects  of 
Eurojaean  settlement  within  Preble's 
meadow  jumping  mouse  range.  The 
same  reviewer  (citing  a  relative  lack  of 
species-specific  trapping  efforts  prior  to 
the  1990's  and  geographical  gaps  in 
recent  survey  efforts)  stated  that  while 
conclusions  regarding  recent  Preble's 
decline  might  be  accurate,  they  were  not 
strongly  supported  by  capture  data.  The 
reviewer  suggested  that  examination  of 
the  adverse  changes  to  the  riparian 
habitats  required  by  F*reble's  could 
provide  additional  insight  to  population 
status  and  trends. 

The  reviewers  of  the  Preble's  meadow 
jumping  mouse  information  concluded 
that  additional  study  of  habitat 
requirements  and  population  biology 
are  needed  to  implement  effective 
conservation  of  Preble's.  Specifically, 
the  limited  knowledge  of  hibernation 
habitat  requirements  was  cited  by  two 
reviewers.  A  better  understanding  of 
Preble's  movement  patterns  was  cited 
by  two  reviewers  as  important.  One 
reviewer  emphasized  that  more 
information  on  Preble's  food  habitats  is 
needed. 

All  three  reviewers  discussed  threats 
to  the  Preble's  meadow  jumping  mouse. 
One  reviewer  suggested  that  known 
populations  at  the  Air  Force  Academy 
and  Rocky  Flats  reflect  the  long-term 
protection  of  these  sites  from  human 
disturbance  rather  than  presence  of 
optimal  Preble's  habitat.  Another 
reviewer  concluded  that  currently  only 
two  or  three  sites  supporting  Preble's 
are  adequately  protected.  Threats 
discussed  by  reviewers  included 
fragmentation  of  riparian  corridors, 
gravel  mining,  and  alteration  of  water 
regimes  and  the  resulting  effects  on 
riparian  vegetation 

Summary  of  Factors  .^fTectinj^  ihp 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  a  threatened  or 
endangered  species. due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Preble's  meadow 
jumping  mouse  [Zapus  hudsonius 
preblei)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  After 
reviewing  the  best  scientific  data 


currently  available,  the  Service  believes 
that  Preble's  meadow  jumping  mouse 
has  undergone  a  decline  in  range  and 
that  populations  within  its  remaining 
range  have  been  lost.  Habitat  loss  and 
fragmentation  resulting  from  human 
land  uses  have  adversely  impacted 
Preble's  populations,  and  continue  to  do 
so.  Armstrong  [in  lift.  1997)  concluded 
that  the  meadow  jumping  mouse,  in  this 
region  as  elsewhere,  is  a  habitat 
specialist,  and  that  its  specialized 
habitat  is  declining.  As  the  summary 
below  demonstrates,  a  variety  of  knowm 
and  pxjtential  threats  to  its  habitat  have 
been  doc\imented. 

The  Colorado  Natural  Heritage 
Program  ranks  Preble's  meadow 
jumping  mouse  as  T2.  imperiled 
globially,  and  S2,  imperiled  in  Colorado: 
the  Wyoming  Natural  Diversity  database 
ranks  Preble's  as  Si,  critically  imp>eriled 
in  Wyoming  (Schuerman  and  Pague 
1997). 

A  study  by  Compton  and  Hugie 
(1993),  which  was  funded  by  the 
Service,  found  it  difficult  to  assess 
historical  trends  and  current  status  of 
Preble's  meadow  jumping  mouse  due  to 
the  scarcity  of  demographic  data.  Based 
on  their  review,  they  recommended  that 
Preble's  be  federally  Hsted  as  a 
threatened  species.  However,  after  a 
largely  unsuccessful  search  for  suitable 
habitat  in  Wyoming  and  unsuccessful 
trapping  surveys  for  Preble's  at  five  sites 
in  southeastern  Wyoming  in  1993.  they 
concluded  that  Preble's  might  be 
extirpated  from  Wyoming  (Compton  and 
Hugie  1994).  Their  revised 
recommendation  was  that  Preble's  be 
federally  listed  as  an  endangered 
species. 

Since  1993.  efforts  to  document 
existing  populations  of  Preble's  meadow 
jumping  mouse  have  increased 
commensurate  with  rising  concern  over 
its  status.  Recent  trapping  efforts  have 
located  Preble's  meadow  juihping 
mouse  populations  in  some  areas 
(Douglas,  El  Paso,  and  Elbert  counties. 
Colorado)  where  few  or  no  historical 
records  exist.  However,  recent  trapping 
has  also  failed  to  produce  captures  at 
historical  sites  and  sites  with  apparently 
suitable  habitat  within  Preble's 
historical  range.  Preble's  is  not  known 
to  be  currently  present  in  Adams, 
Arapahoe,  and  Denver  counties  in 
Colorado  where  it  was  historically 
documented. 

Ryon  (1996,  in  lift.  1997)  investigated 
nine  historical  Preble's  meadow 
jumping  mouse  capture  sites  in  six 
Colorado  counties  through  trapping  and 
site  history.  Ryon  concluded  that 
Preble's  was  absent  at  all  nine  sites  and 
related  absence  of  Preble's  to  changes  in 
habitat  (see  also  Ryon  and  Harrington 
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impacting  habitat  at  these  sites  included 
real  estate  development,  highway 
construction,  stream  alteration,  and 
grazing.  In  addition,  offsite  impacts  may 
have  caused  isolation  of  sites  that 
rendered  them  unsuitable  for  Preble's. 
Ryon  concluded  that  the  range  of 
Preble's  has  decreased,  especially 
adjacent  to  or  east  of  the  Interstate 
Highway  25  urban  corridor. 

Extensive  studies  of  public  lands  in 
Boulder  County  in  1995  resulted  in 
capture  of  23  Preble's,  on  2  of  13  sites 
surveyed,  in  17.800  trapnights  of  effort 
(Armstrong  et  al.  1996).  Sites  were 
selected,  in  part,  based  on  documented 
historical  presence  and  perceived 
quality  of  habitat  Among  the  authors* 
cont^lusions  were  that  Preble's  is  not 
abundant  in  the  Colorado  Piedmont  of 
Boulder  County  and  that  suitable  habitat 
appeared  to  be  present  on  some  sites 
where  trapping  was  unsuccessful. 

Recent  surveys  for  Preble's  meadow 
jumping  mouse  at  certain  other  sites 
with  potential  habitat  in  Colorado  have 
been  unsuccessful  in  documenting 
presence  Surveys  funded  and  carried 
out  by  the  Department  of  the  Army  at 
the  Army's  Fort  Carson  Military 
Reservation  in  El  Paso  and  Pueblo 
counties  resulted  in  no  Preble's  captures 
despite  3.311  trapnights  of  effort  in 
apparently  suitable  habitat  (Bunn  et  al. 
1995).  Private  researchers  and  U.S. 
Department  of  Agriculture  Forest 
Service  personnel  found  no  Preble's  in 
limited  surveys  of  seemmgly  adequate 
habitats  within  the  Forest  Service's 
Pawnee  National  Grassland  in  northern 
Weld  County  (Harrington  pers.  comm. 
1995). 

Patterns  of  capture  suggest  that 
populations  may  fluctuate  over  time  at 
occupied  sites  (Shenk  in  litt  1998).  This 
raifies  questions  regarding  security  of 
documented  populations  and 
significance  of  unsuccessful  trapping 
reports.  However,  trapping  surveys 
provide  the  best  available  information 
regarding  current  status  and  distribution 
of  Preble's. 

Over  150  surveys  for  Preble's  meadow 
jumping  mouse  have  been  conducted  in 
recent  years  at  locations  where 
development  is  anticipated.  In  1997. 
results  of  104  Colorado  surveys  were 
submitted  to  the  Service  for  proposed  or 
potential  development  sites  that 
supported  potential  Preble's  habitat. 
Nine  of  35  surveys  in  El  Paso  County, 
7  of  19  in  Boulder  County,  and  1  of  17 
from  (efferson  County  documented 
Preble's  presence.  All  successful 
surveys  in  El  Paso  County  were  on 
Monument  Creek  and  its  tributaries 
upstream  from  (north  of)  downtown 
Colorado  Springs.  In  contrast. 


approximately  15  trapping  studies  from 
El  Paso  County  downstream  of  the 
Cottonwood  Creek  and  Monument 
Creek  confluence  (on  Monument  Creek. 
Fountain  Creek,  and  their  tributaries) 
failed  to  document  Preble's.  Six  of  7 
successful  Boulder  County  surveys  were 
near  a  2-mile  segment  of  State  Highway 
36  near  Lyons  (Ensight  Technical 
Services  1997).  Thirty-three  1997 
surveys  from  Adams.  Arapahoe.  Denver. 
Douglas.  Larimer,  and  Weld  counties 
failed  to  locate  Preble's.  Fragmentation 
and  isolation  of  habitat  have  apparently 
caused  local  extirpation  of  Preble's  in 
highly  developed  areas.  Shenk  [in  litt 
1998)  suggested  that  development  of  the 
Denver  metropolitan  area  has  created  a 
north-south  gap  in  Preble's  range. 

In  contrast  to  surveys  above  at 
anticipated  development  sites.  Meaney 
et  al.  (1997)  targeted  likely  Preble's 
meadow  jumping  mouse  habitat 
throughout  its  known  range  and 
successfully  trapped  Preble's  at  7  of  10 
sites  in  1997.  Their  results  filled  gaps 
regarding  Preble's  status  in  north-central 
Colorado  and  suggest  that  their  ability  to 
identify  Preble's  habitat  has  improved 
over  their  1995  and  1996  efforts  which 
found  Preble's  at  0  of  10  and  4  of  10 
sites  respectively. 

While  historical  status  in  Wyoming  is 
less  clear  (Garber  1995).  Preble's 
meadow  jumping  mouse  is  not  currently 
known  from  its  former  range  in  Albany. 
Goshen,  and  Natrona  counties.  Garber 
documented  Preble's  persisting  at  only 
two  Wyoming  sites,  commented  on  the 
difficulty  of  capturing  Preble's  at  these 
sites,  and  concluded  that  substantial 
additional  work  was  needed  to  fully 
determine  the  status  of  Preble's  in 
Wyoming.  The  Wyoming  Game  and  Fish 
Department  (Bill  Wichers  in  litt.  1997) 
concurred  with  the  conclusion  that 
Preble's  has  likely  been  extirpated  from 
most  or  all  of  its  historical  range  in 
Wyoming. 

Trapping  surveys  provide  evidence 
that  the  Preble's  meadow  jumping 
mouse  has  declined  throughout  portions 
of  its  range.  This  decline  and  future 
threats  to  existing  Preble's  populations 
are  linked  to  widespread  habitat 
alteration.  The  Colorado  Piedmont  east 
of  the  Front  Range  and  adjacent  areas  of 
southeastern  Wyoming  have  changed 
from  predominantly  prairie  habitat 
intermixed  with  perennial  and 
intermittent  streams  and  associated 
riparian  habitats,  to  a  more  agricultural 
and  urban  setting  with  grazing, 
residential,  commercial,  industrial,  and 
recTeational  development.  The  Colorado 
Front  Range  urban  corridor  represents 
only  about  4  percent  of  the  State's  land 
area  but  supports  80  percent  of  its 
population  (Wright  1993). 


Unfortunately,  this  area  of  development 
corresponds  almost  directly  to  known 
Preble's  range.  Fueled  by  human 
population  increases,  an  increase  of  1 
million  people  is  estimated  by  2020, 
development  in  this  area  continues  at  an 
unpreoedented  rate. 

Qjmpton  and  Hugie  (1993.  1994) 
cited  human  activities  that  have 
adversely  impacted  Preble's  meadow 
jumping  mouse  including:  conversion  of 
grasslands  to  farms;  livestock  grazing; 
water  development  and  management 
practices;  and  residential  and 
commercial  development.  They 
mentioned  the  effects  of  urbanization 
occurring  from  Colorado  Springs. 
Colorado,  to  Cheyenne,  Wyoming,  as  a 
continuing  threat  to  remaining 
populations.  Ryon  (1995)  commented 
that  recent  capture  sites  he  observed 
were  on  large,  historically  undisturbed 
lands  supporting  native  plant 
communities. 

Shenk  {in  litt.  1998)  linked  potential 
threats  to  ecological  requirements  of 
Preble's  meadow  jumping  mouse  and 
suggested  that  factors  which  impacted 
vegetation  composition  and  structure, 
riparian  hydrology,  habitat  structure, 
distribution,  geomorphology,  and 
animal  community  composition  must  be 
addressed  in  any  conservation  strategy. 

Some  researchers  hypothesize  that 
overgrazing  by  livestock  may  be  an 
important  cause  of  the  decline  of  the 
Preble's  meadow  jumping  mouse. 
Compton  and  Hugie  (1994)  stated  that  in 
southeastern  Wyoming  almost  all 
private  land  of  appropriate  topography 
and  hydrology  to  support  Preble's 
habitat  was  heavily  grazed  by  livestock 
and  that  overgrazing  was  the  most 
significant  factor  in  reducing  habitat  for 
Preble's.  While  not  mentioning  grazing 
specifically,  the  Wyoming  Game  and 
Fish  Commission  (Wichers  in  litt.  1997) 
cited  riparian  degradation  as  the 
primary  cause  of  Preble's  decline  in 
Wyoming  and  stated  that  the  situation 
would  not  improve  without  active 
management.  Ryon  (1996)  cited 
livestock  grazing  as  a  contributor  to  lack 
of  structural  habitat  diversity  he 
observed  on  historical  Preble's  sites  in 
Colorado.  Two  of  the  largest 
documented  populations  of  Preble's 
exist  on  Federal  properties  (Rocky  Flats 
and  the  U.S.  Air  Force  Academy)  where 
livestock  grazing  is  excluded. 

The  importance  of  "late  season 
obesity  "  (the  buildup  of  fat  reserves)  in 
meadow  jumping  mice  and  its  positive 
correlation  to  hibernation  survival,  post- 
hibernation  development,  and 
successful  reproduction  has  been  well 
documented  (Nichols  and  Conley  1982, 
Muchlinski  1980).  Preble's  meadow 
jumping  mice  entering  hibernation  with 
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low  fat  reserves  are  less  likely  to  survive 
the  winter  or  to  successfully  breed  the 
following  spring.  Late  season  grazing  of 
Preble's  habitat,  as  well  as  mowing  or 
burning,  could  adversely  affect  Preble's 
by  reducing  the  availability  of  food 
resources  essential  for  buildup  of  fat 
reserves. 

City  of  Boulder  Open  Space  lands 
endured  intensive  grazing,  farming,  or 
haying  regimes  until  they  became  part 
of  the  City  of  Boulder  Open  Space 
system   Grazing  and  haying  continue  on 
sites  supporting  the  Preble's  meadow 
jumping  mouse,  largely  as  land 
management  tools  Impacts  of  current 
management  practices  to  Preble's  and 
their  habitats  are  lartjely  unknown. 

The  Preble  s  meaclow  jumping  mouse 
has  been  do<;umented  to  coexist  on  sites 
supporting  grazing,  including  the 
Medicine  Bow  National  Forest  in 
Wyoming  and  Plum  Creek,  Douglas 
County,  in  Colorado.  Armstrong  et  al. 
(1997)  suggested  that  timing  and 
intensity  of  grazing  are  prohablv 
important  factors  in  maintaining 
Preble's  habitat  and  that  maintenance  of 
woody  vegetative  cover  mav  be  a  key 
consideration. 

Human  development  has  produ(.ed 
profound  changes  in  the  hydrology  of 
streams  flowing  east  from  the  Colorado 
Front  Range.  Riparian  habitat  on  which 
the  Preble's  meadow  jumping  mouse 
depends  is  in  turn  dependent  on  surface 
flows  and  groundwater.  Water 
development  and  management  in  its 
various  forms  can  alter  Preble's  meadow 
jumping  mou.se  habitat,  often,  but  not 
always,  with  adverse  impacts,  Fitzgerald 
et  al.  (1994J  stated  that  mundation  of 
riparian  areas  to  create  reservoirs  had 
decreased  available  Preble's  habitat. 
Compton  and  Hugie  (1993)  concluded 
that  management  of  water  for 
commercial  and  residential  use  tends  to 
channelize  and  isolate  water  resources. 
and  has  reduced  in  size  and  fragmented 
riparian  habitats  used  by  Preble's.  They 
found  development  of  irrigated 
farmland  had  a  negative  impact  on 
Preble's  habitat,  and  that  any  habitat 
creation  it  produced  was  minimal. 
However,  Preble's  has  been  shown  to 
use  overgrown  water  conveyance 
ditches  and  pond  edges  and  may  use 
ditches  for  dispersal  (Meaney  et  al. 
1997,  Shenk  in  litt   1998). 

Water  diversions  and  associated  land 
use  changes  can  impact  Preble's 
meadow  jumping  mouse  habitat 
directly,  as  well  as  through  hydrologic 
alterations  to  Preble's  habitat  located 
downstream.  While  an  integrated 
natural  resource  management  plan  at 
the  ,Mr  Force  Academy  includes 
specific  provisions  for  Preble's 
conservation.  Com  et  al.  (1995) 


expressed  concern  over  the  hydrologic 
integrity  of  Monument  Creek  and  its 
tributaries  because  of  activities 
upstream  of  the  Air  Force  Academy. 
Flood  control,  through  the  placement  of 
riprap  and  other  structural  stabilization 
options,  has  been  proposed  on  areas  that 
support  Preble's,  including  portions  of 
Monument  Creek  and  its  tributaries. 

While  Rocky  Flats  supports  one  of  the 
la'-gest  known  populations  of  Preble's 
meadow  jumping  mouse  and  has  served 
as  a  refuge  for  Preble's,  the  future 
conservation  of  Preble's  at  this  site  is 
uncertain  due  to  possible  impacts  to 
occupied  habitats.  Without  careful 
planning,  Preble's  meadow  jumping 
mouse  habitats  at  Rocky  Flats  could  be 
impacted  bv  the  Department  of  Energy's 
planned  bioremediation  (the 
detoxification  of  toxic  substances  using 
biological  agents)  and  hazardous 
contaminant  cleanup,  associated  water 
management  practices  designed  to 
contain  hazardous  materials  spills  and 
prevent  their  mig.'-ation  offsite,  and  dam 
safety  and  maintenance  activities.  An 
additional  threat  is  potential  disruption 
of  the  current  hydrology  by  mining 
operations  There  are  proposals  to 
e.xpand  existing  commercial  sand  and 
gravel  extraction  and  processing 
activities  in  the  Rock  Creek  drainage 
both  outside  and  within  the  boundary  of 
Rocky  Flats  The  Department  of  Energy 
does  not  control  mineral  rights  on  the 
land  in  question.  The  Service  is 
currently  working  with  the  Department 
of  Energy  to  provide  permanent 
protection  of  Preble's  habitat  at  Rocky 
Flats. 

Alluvial  aggregate  extraction,  of^en  in 
or  near  riparian  habitats,  continues  to 
expand  as  development  intensifies 
along  the  Colorado  Front  Range.  Ryon 
(1996)  and  Armstrong  et  al.  (1997) 
suggested  that  such  mining  can  destroy 
and  fragment  Preble's  meadow  jumping 
mouse  habitat.  Armstrong  (in  litt.  1997) 
suggested  that  mining  impacts  are 
significant  and,  unlike  some  other 
human  uses,  cause  permanent  changes 
to  Preble's  habitat.  Mining  also  targets 
grave!  deposits  that  may  provide  key 
hibernation  sites. 

Residential  and  commercial 
development,  accompanied  by  highway 
and  bridge  construction,  and  instream 
alterations  to  implement  flood  control, 
directly  remove  Preble's  meadow 
jumping  mouse  habitat,  or  reduces. 
alters,  fragments,  and  isolates  habitat  to 
the  point  where  Preble's  meadow 
jumping  mouse  can  no  longer  persist. 
Com  et  al,  (1995)  proposed  that  a  100 
m  (328  ft)  buffer  of  unaltered  habitat  be 
established  to  protect  the  floodplain  of 
Monument  Creek  from  a  range  of  human 
activities  that  might  adversely  effect 


Preble's  or  its  habitat.  At  some  historical 
capture  sites,  habitat  appears  intact,  but 
isolation  has  probably  rendered  the  sites 
unsuitable  for  Preble's  (Ryon  1996). 
Roads,  trails,  or  other  linear 
development  through  Preble's  habitat 
may  act  as  barriers  to  movement,  Shenk 
(1998)  suggested  that  on  a  landscape 
scale,  maintenance  of  acceptable 
dispersal  corridors  linking  patches  of 
Preble's  habitat  may  be  critical  to  its 
conservation. 

Development  and  heavy  use  of  trails 
within  occupied  Preble's  meadow 
jumping  mouse  habitats  may  impact  the 
species  by  destroying  its  habitat,  nests, 
and  food  resources,  or  by  disrupting 
behavior.  Recreational  trail  systems 
have  been  established  or  are  proposed 
along  many  riparian  corridors  within 
Preble's  range.  Heavily  used  recreational 
trails  currently  exist  on  City  of  Boulder 
Open  Space  lands,  including  sites  that 
support  Preble's.  A  current  study  near  a 
new  paved  trail  along  South  Boulder 
Creek  is  assessing  impacts  to  a  known 
Preble's  population  (Meaney  in  litt. 
1998). 

Habitat  alteration  may  encourage 
invasion  of  weeds.  While  little  is  known 
regarding  impact  of  invasive,  nonnative 
vegetation  on  Preble's  meadow  jumping 
mouse,  Ryon  (1996)  expressed  concern 
and  Garber  (1995)  stated  that  this  may 
represent  one  of  the  most  serious 
problems  facing  the  mouse.  Com  et  al. 
(1995)  discussed  both  the  problem  of 
invasive  weeds  degrading  Preble's 
habitat  and  the  potential  problem  of 
weed  control  programs  removing  cover 
and  thereby  impacting  Preble's  habitat. 
In  summary  after  reviewing  the  best 
scientific  data  currently  available,  the 
Service  finds  that  Preble's  meadow 
jumping  mouse  has  undergone  a  decline 
in  range  and  that  populations  within  its 
remaining  range  have  been  lost.  Habitat 
alteration,  degradation,  loss,  and 
fragmentation  resulting  &x)m  residential, 
commercial,  recreational,  flood  control 
and  water  development,  and 
agricultural  and  livestock  grazing  land 
uses  have  adversely  impacted  and 
fragmented  Preble's  populations. 
Significant  threats  to  the  continued 
existence  of  Preble's  are  also  posed  by 
hazardous  materials,  mining,  and 
highway  and  bridge  construction.  This 
species  is  also  highly  susceptible  to 
localized  extinction  from  naturally 
occurring  events  such  as  flooding, 
predation.  and  disease  outbreaks. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  Preble's  meadow  jumping 
mouse  has  no  knowm  commercial  or 
recreational  value.  Scientific  and 
educational  collecting  has  not  been 
widespread  over  the  past  century.  While 


2B52B 


Frdprnl  Recister '  Vol.  63,  No.  92 /Wednesday,  May  13,  1998 /Rules  and  Regulations 


the  Service  is  aware  ot  a  small  amount 
of  incidental  mortality  associated  with 
recent  scientific  studies,  this  is  not 
thought  to  present  a  threat  to  Preble's 
populations. 

C.  Disease  or  predation.  The  Preble's 
meadow  jumping  mouse,  as  well  as 
other  native  rodents,  carries  parasites 
and  diseases  that  may  reduce  vigor, 
curtail  reproductive  success,  and  cause 
death.  There  is  no  evidence  whether  or 
not  any  epizootic  disease  has  caused 
significant  impact  to  Preble's  While 
plague  is  regularly  found  in  other  rodent 
species  within  Preble's  range,  its  impact 
to  Preble's  populations  is  not  known. 

Predation  on  the  Preble's  meadow 
jumping  mouse  has  always  existed  as  a 
naturally  occurring  association  between 
predator  and  prey  While  evidence  is 
scant,  human  development  may  have 
altered  this  relationship.  Armstrong  et 
al.  (1996)  recommended  studies  be 
conducted  on  influences  of  the 
suburban  environment  and  associated 
densities  of  species  such  as  striped 
skunk  {Mephitis  meptiitis).  raccoon 
(Procyon  lotor).  and  the  domestic  cat 
[Felis  catus)  on  Preble's.  Free-ranging 
domestic  cats  may  locally  present  a 
problem  to  Preble's.  Com  et  al.  (1995) 
re<:ommended  a  15  km  (.9  mi)  setback 
of  housing  development  from  Preble's 
habitat  to  exclude  predation  by  "house 
cats."  As  an  alternative  they  suggested 
a  strict  prohibition  on  free-ranging  cats. 
More  information  is  needed  about  the 
effects  from  predation  by  domestic  and 
feral  cats,  and  perhaps  dogs  [Canis 
familians).  on  Preble's. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  decline  of 
the  Preble's  meadow  jumping  mouse  is 
partially  due  to  the  inherent  weakness 
or  non-application  of  the  existing  laws 
and  regulations  that  could  serve  to 
protect  Preble's  and  its  habitat.  Relevant 
Federal  laws  include  the  Clean  Water 
Act,  Endangered  Species  Act.  Federal 
Power  Act.  Fish  and  Wildlife 
Coordination  Act.  Food  Security  Act. 
and  National  F.nvironmental  Policy  Act. 
Federal  regulations  uiid  puli(;ies  have 
limited  protection  authority  and  s<;ope 
for  non-listed  species.  These  statutes 
only  recommend,  not  reauire.  that 
proje<;ts  carried  out.  funded,  or 
permitted  by  the  Federal  government 
attempt  to  mitigate  impacts  to  species  of 
special  c:oncem  due  to  scarcity  or 
dei:line 

Colorado  Division  of  Wildlife 
Regulations  (Chapter  10.  Article  IV) 
classify  Z.  hudsonius  as  a  "nongame" 
species.  This  designation  means  that 
permits  must  be  obtained  for  take  of 
Preble's  meadow  jumping  mouse  related 
to  scientific,  educational,  or 
rehabilitation  purposes.  Preble's  is  a 


"species  of  special  concern'   in 
Colorado;  however,  this  is  not  a 
statutory  designation.  Preble's  is 
currently  under  consideration  for 
endangered  species  designation  in 
Colorado.  In  Wyoming,  the  Wyoming 
Came  and  Fish  Department  has 
classified  Z.  hudsonius  as  a  nongame 
species  protected  under  Wyoming  Game 
and  Fish  Department  Nongame  Wildlife 
Regulations  promulgated  by  WF23-1- 
103  and  23-1-302.  This  designation 
protects  Preble's  from  takings  and  sales 
by  only  issuing  permits  for  the  purpose 
of  scientific  collection.  While  the  above 
regulations  limit  the  taking  of  Preble's, 
they  provide  no  measures  to  prefect  the 
species'  habitats.  State  listing 
encourages  State  agencies  to  allocate 
funds  and  exercise  authority  to  achieve 
recovery,  stimulate  research,  and  allow 
redirection  of  priorities  within  State 
natural  resource  departments.  However, 
without  additional  measures  to  protect 
habitat,  such  State  laws  are  generally 
inadequate. 

There  are  few  regional  or  local  laws, 
regulations,  or  ordinances  that 
specifically  protect  Preble's  meadow 
jumping  mouse  or  its  habitat  from 
inadvertent  or  intentional  adverse 
impacts.  A  myriad  of  local  regulations, 
incentive  programs,  and  open  space 
programs  exist,  as  documented  in 
materials  forwarded  to  the  Service  by 
the  Colorado  Department  of  Natural 
Resources.  While  certain  regulations  are 
designed  to  conserve  wetlands  or 
floodplains,  it  is  unlikely  that  they 
effectively  control  land  uses  (grazing, 
mowing,  cutting,  burning)  that  may 
impact  vegetation  on  which  Preble's 
depends.  Further,  Preble's  may  be 
dependent  on  hibemacula  sites  outside 
the  protected  wetlands  or  floodplains. 
Many  existing  local  regulations  create  a 
process  of  site  plan  review  which 
"considers"  or  "encourages" 
conservation  of  wildlife,  wetlands,  and 
natural  habitats.  Effectiveness  of  local 
regulations  in  maintaining  naturally 
functioning  riparian  corridors  may  vary 
greatly  depending  on  how  these 
apparently  fiexible  regulations  are 
implemented.  Beyond  direct  impact  to 
Preble's  habitat,  secondary  impacts  of 
development  (increased  recreational 
use.  altered  flow  regimes  and 
groundwater  levels,  and  increase  in 
domestic  predators)  may  not  currently 
be  addressed  at  the  local  level. 

Of  note  is  the  1997  creation  of  a 
Preble's  Meadow  Jumping  Mouse 
Working  Group,  organized  by  the 
Colorado  Department  of  Natural 
Resources  to  initiate  a  collaborative 
planning  process  designed  to  produce  a 
legally  and  scientifically  sound 
approach  to  conservation  of  Preble's. 


This  ellort  is  supported  in  part  Dy 
appropriations  from  Congress, 
specifically  for  the  Preble's  planning 
process.  The  Service  is  an  active 
participant  in  this  process  and  is  fully 
supportive  of  the  goal  of  developing  a 
Preble's  conservation  plan  and 
implementing  agreements.  However, 
there  are  no  such  plans  or  agreements 
currently  in  place.  The  Service 
anticipates  that  this  planning  process 
may  lead  to  the  creation  of  one  or  more 
Habitat  Conservation  Plans  or  to  the 
application  of  the  Service's 
discretionary  rule-making  authority 
pursuant  to  section  4(d)  of  the 
Endangered  Species  Act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Use  of 
pesticides  and  herbicides  has 
undoubtably  increased  across  known 
Preble's  meadow  jumping  mouse  range 
as  human  land  use  has  intensified. 
These  chemicals  could  directly  poison 
Preble's  or  may  be  ingested  through 
contaminated  food  or  water.  Specific 
impacts  to  Preble's  from  pesticides  and 
herbicides  are  not  currently  known. 
Intensive  human  development  creates  a 
range  of  additional  environmental 
impacts  (including  but  not  limited  to 
noise,  and  the  degradation  of  air  and 
water  quahty)  that  could  alter  Preble's 
behavior,  increase  the  levels  of  stress, 
and  ultimately  contribute  to  loss  of 
vigor  or  death  of  individuals,  and 
extirpation  of  populations. 

In  summary,  the  Preble's  meadow 
jumping  mouse,  historically  a  rare 
mammal,  has  decHned.  Seven  counties 
in  Colorado  and  two  in  Wyoming  are 
known  to  support  Preble's  populations. 
Riparian  habitats  required  to  support 
Preble's  have  been  severely  modified  or 
destroyed  by  human  activities  in  many 
areas  east  of  the  Colorado  Front  Range 
and  in  southeastern  Wyoming.  With 
current  human  population  increases,  the 
loss  and  modification  of  riparian  habitat 
continues.  Existing  regulations  have 
proven  to  be  inadequate  to  protect 
Preble's,  as  witnessed  by  its  apparent 
decline  and  the  continued  destruction 
and  modification  of  its  habitats. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  developing  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  Preble's  meadow  jumping 
mouse  as  a  threatened  species.  The 
Service  has  determined  that  the  Preble's 
meadow  jumping  mouse  is  likely  to 
become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range  and 
therefore  meets  the  requirements  to  be 
listed  as  threatened.  Based  on  1997 
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survey  data,  Preble's  is  now  known  to 
exist  in  several  additional  sites  in 
Colorado  In  addition,  1997  studies  in 
Douglas  County,  Colorado,  suggest 
substantial  occupied  habitat  exists  along 
East  Plum  Creek  and  West  Plum  Creek 
For  this  reason,  the  Service  believes  that 
a  designation  as  threatened  more 
accurately  reflects  the  threats  facing  this 
species  than  the  endangered  status  that 
was  identified  in  the  March  25,  1997. 
proposed  rule.  The  Service  knows  of  no 
substantial  disagreement  among 
scientists  Icnowledgeable  about  Preble's 
regarding  the  sufficiency  or  accuracy  of 
the  ayailable  data  relevant  to  this 
determination,  which  would  serve  as  a 
basis  for  extension  of  the  proposed  mie 
Critical  habitat  is  not  being  proposed  for 
the  reasons  stated  below 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  the  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and,  (u|  specific  areas 
outside  the  geographit;al  area  ocxupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  ■■Conser\ation'  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  spe<;ies  to  the  point  at 
which  listing  under  the  .Act  is  no  longer 
necessary 
Section  4(a)(3)  of  the  Act.  as 
jj      amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened   Service  regulations  (50  CFR 
424,12(aJ(l))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  spe<:ies.  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Preble's  meadow  jumping 
mouse  for  the  reasons  described  below. 
Critical  habitat  receives  consideration 
under  section  7  of  the  Act  with  regard 
to  actions  carried  out.  authorized,  or 
funded  by  a  Federal  agency  (see 
Available  Conser\'ation  Measures 
section).  As  such,  designation  of  critical 
habitat  may  affect  activities  on  Federal 


lands  and  may  affect  activities  on  non- 
Federal  lands  where  such  a  Federal 
nexus  exists  Potential  benefits  of 
critical  habitat  designation  derive  from 
section  7(a)(2)  of  the  Act.  which 
requires  Federal  agencies,  in 
consultation  with  the  Service,  to  ensure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  of  such  species. 

Critical  habitat,  by  definition,  applies 
only  to  Federal  agency  actions.  50  CFR 
402.02  defines  "jeopardize  the 
continued  existence  of  as  meaning  to 
engage  in  an  action  that  would 
reasonably  be  expected,  directly  or 
indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  spec:ies  m  the  wild 
by  reducing  the  reproduction,  numbers, 
or  distribution  of  that  species  Both 
jeopardizing  the  continued  existence  of 
a  species  and  adverse  modification  of 
(Titicai  habitat  have  similar  standards 
and  thus  similar  thresholds  for  violation 
of  section  7  of  the  Act.  In  the  section 
7(a)(2)  consultation  process,  the 
leopardy  analysis  focuses  on  potential 
effects  on  the  species'  populations, 
whereas  the  destruction  or  adverse 
modification  analysis  focuses  on  habitat 
value,  specifically  on  those  constituent 
elements  identified  in  the  critical 
habitat  listing 

Common  to  both  jeopardy  and 
destruction  or  adverse  modification 
biological  opinions  is  the  requirement 
that  the  Ser\  ice  find  an  appreciable 
effect  on  both  the  species'  survival  and 
recovery'  This  is  in  contrast  to  the 
public  perf;eption  that  the  adverse 
modification  standard  sets  a  lower 
threshold  for  violation  of  section  7  than 
that  for  jeopardy.  Thus,  Federal  actions 
satisfying  the  standard  for  adverse 
modification  are  nearly  always  found  to 
also  jeopardize  the  species  concerned, 
and  the  existence  of  designated  critical 
habitat  does  not  materially  affect  the 
outcome  of  consultation.  Biological 
opinions  that  conclude  that  a  Federal 
agency  action  is  likely  to  adversely 
modify  critical  habitat  but  is  not  likely 
to  jeopardize  the  species  for  which  it  is 
designated  are  extremely  rare 
historically;  none  have  been  issued  in 
recent  years.  Thus,  the  Service  believes 
that,  from  a  section  7  consultation 
perspective,  little  or  no  additional 
conservation  benefit  would  be  achieved 
for  Preble  s  meadow  jumping  mouse  by 
the  designation  of  critical  habitat. 

.■Additionally  designation  of  critical 
habitat  provides  protection  only  on 
Federal  lands  or  on  non-Federal  lands 
when  there  is  Federal  involvement, 
tiirough  authorization  or  funding  or 


participation,  in  a  project  or  activity. 
Four  populations  of  the  Preble's 
meadow  jumping  mouse  are  located  on 
Federal  lands  administered  by  the  U.S. 
Forest  Service,  U.S.  Air  Force  and  the 
Department  of  Energy.  These  agencies 
are  avirare  of  the  species'  occurrence  at 
these  sites  and  the  requirement  to 
consult  writh  the  Service.  The 
Department  of  Energy  (DOE)  at  Rocky 
Flats  and  the  Air  Force  Academy  have 
both  been  active  in  Preble's  meadow 
jumping  mouse  survey,  research  and 
conservation.  The  DOE  continues  to 
study  Preble's  at  Rocky  Flats,  has 
mapped  occupied  and  potential  habitat. 
and  is  developing  a  PMJM  Protection 
Plan  for  the  facility.  The  Air  Force 
Academy  has  been  active  in  surveying 
for  Preble's  and  continues  to  support 
research  into  habitat  use  including  radio 
tracking  of  animals.  Warren  Air  Force 
Base  and  the  Forest  Service  have 
supported  some  survey  work  with 
additional  work  remaining  to  be 
accomplished.  In  each  case  these 
facilities,  Rocky  Flats  and  the  Air  Force 
Academy,  both  of  which  support 
important  populations,  are  well  aware 
of  their  responsibilities  regarding 
section  7.  "The  designation  of  critical 
habitat  would  provide  no  change  in 
their  present  operations  and  impart  no 
additional  benefit.  Therefore,  informing 
these  agencies  of  the  species  location 
and  need  to  consult  is  unnecessary. 

Designation  of  critical  habitat 
provides  no  limitations  or  constraints 
on  private  landowners  if  there  is  no 
Federal  nexus,  and,  as  such,  provides 
the  species  no  benefit.  Activities  on 
private  lands  rarely  have  a  federal 
nexus.  A  Federal  nexus  may  in  some 
cases  be  found  for  parcels  of  lands 
where  there  is  an  activity  either  funded, 
authorized  or  permitted  by  a  Federal 
agency.  Under  the  Clean  Water  Act 
section  404  a  pyermit  is  required  for  any 
activity  resulting  in  the  discharge  of 
dredge  and  fill  material  from 
jurisdictional  waters.  Generally  such 
activities  on  small  parcels  of  private 
lands  are  excluded  from  individual 
permit  requirements  under  the  Corps 
section  404  Nationwide  Permit  program. 
In  all  cases  where  there  is  a  Federal 
nexus  to  an  activity  occurring  on  private 
lands,  any  underlying  Federal  action 
(the  issuance  of  a  permit)  triggering  the 
standard  for  adverse  modification 
would  also  be  found  to  trigger  the 
jeopardy  standard,  with  the  existence  of 
designated  critical  habitat  not  materially 
affecting  the  outcome  of  consultation. 
Therefore  such  designation  of  critical 
habitat  on  balance  would  not  afford  the 
Preble's  meadow  jumping  mouse  any 
additional  benefit. 
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ensures  tha:  .  —-.-illy  sponsored 
activities  will  receive  the  benefit  of 
sec.tion  7  consultation,  regardless  of 
whether  or  not  critical  habitat  is 
designated.  Protection  of  the  habitat  of 
the  species  will  also  b«  addressed 
through  the  Acts  recovery  process. 
Only  through  the  recovery  process  will 
a  recovery  plan  be  created  that  will 
prescribe  specific  management  actions 
and  the  establishment  of  numerical 
population  goals.  In  addition,  the 
landowners  may  choose  to  develop  a 
habitat  conservation  plan  through  the 
section  10  permitting  process  that  will 
manage  for  the  conservation  of  the 
species.  Thus,  protection  of  habitat  can 
be  addressed  through  the  recovery, 
section  10  and  section  7  consultation 
processes,  and  designation  of  critical 
habitat  would  afford  the  Preble's 
meadow  jumping  mouse  no  additional 
benefit. 

Listing  of  the  Preble's  meadow 
jumping  mou.se  as  a  threatened  species 
also  publicizes  the  present  vulnerability 
of  this  spei:ies  and.  thus,  can  be 
reasonably  expected  to  increase  the 
threat  of  vandalism  or  intentional 
destruction  of  the  species  habitat.  In 
light  of  the  vulnerability  of  this  species 
to  vandalism  or  the  intentional 
destruction  of  its  habitat  (for  example 
poisoning,  lethal  trapping,  burning  or 
cutting  of  habitat),  the  designation  of 
critical  habitat  in  and  of  itself  and  the 
publication  of  maps  providing  its 
precise  locations  and  descriptions  of 
essential  elements,  as  required  for  the 
designation  of  critical  habitat,  would 
reasonably  be  expected  to  incjease  the 
degree  of  threat  to  the  species  and  its 
habitat,  increase  the  difticulties  of  law 
enforcement,  and  further  contribute  to 
the  decline  of  Preble's. 

The  Service  acknowledges  that 
critical  habitat  may  provide  some  minor 
benefit  in  that  it  may  identify  areas 
important  to  a  species,  call  attention  to 
those  areas  in  special  need  of  protection 
and  contribute  a  positive  influence  for 
securing  funding  or  land  acquisitions, 
etc..  if  a  parcel  of  land  is  designated  as 
critical  habitat.  However,  in  this  case, 
where  identification  of  such  areas  is 
expected  to  exacerbate  a  potentially 
serious  additional  threat  (vandalism), 
information  regarding  the  specjal  needs 
of  the  species  for  protection  can  be 
disseminated  more  effectively  through 
alternative  means,  and  such  designation 
could  also  impart  negative  connotations 
and  dissuade  people  from  participating 
in  conservation  activities  simply 
because  an  area  is  designated  critical 
habitat. 

Therefore,  because  of  the  increased 
threat  of  taking,  the  fact  that  designation 
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different  or  greater  benefit  than  that 
provided  by  the  jeopardy  standard 
under  section  7  regulations,  and  that 
any  minor  benefits  accruing  from  such 
designation  are  outweighed  by  its 
negative  effects,  the  Service  has 
determined  that  the  designation  of 
critical  habitat  for  the  Preble's  meadow 
jumping  mouse  is  not  prudent. 

The  Service  will  continue  its  efforts  to 
obtain  more  information  on  Preble's 
meadow  jumping  mouse  biology  and 
ecology,  including  essential  habitat 
characteristics,  current  and  historical 
distribution,  and  existing  and  potential 
sites  that  can  contribute  to  conservation 
of  the  species.  The  information  resulting 
from  this  effort  will  be  used  to  identify 
measures  needed  to  achieve 
conservation  of  the  species,  as  defined 
under  the  Act.  Such  measures  could 
include,  but  are  not  limited  to. 
development  of  conservation 
agreements  with  the  States,  other 
Federal  agencies,  local  governments, 
and  private  landowners  and 
organization*: 

Available  Confers  atiuu  Measures 

Conservation  measures  provided  to  a 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition,  cooperation 
with  the  States,  and  requires  that 
recovery  actions  be  carried  out  for  all 
listed  species.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 


i  he  Preble's  meadow  jumping  mouse 
occurs  on  lands  administered  by  the 
U.S.  Air  Force,  Department  of  Energy. 
U.S.  Forest  Service.  Colorado  Division 
of  Wildlife.  Colorado  State  Parks. 
Boulder  County.  Jefferson  County.  City 
of  Boulder,  and  on  private  lands.  For 
Federal  lands  where  Preble's  occur,  the 
Act  would  require  the  appropriate  land 
management  agency  to  evaluate 
potential  impacts  to  Preble's  that  may 
result  from  activities  they  authorize  or 
permit.  The  Act  requires  consultation 
under  section  7  of  the  Act  for  activities 
on  Federal.  State,  county,  or  private 
lands,  including  tribal  lands,  that  may 
impact  the  survival  and  recovery  of 
Preble's,  if  such  activities  are  funded, 
authorized,  carried  out,  or  permitted  by 
Federal  agencies.  The  Federal  agencies 
that  may  be  involved  as  a  result  of  this 
proposed  rule  include  the  Service, 
Department  of  Energy,  Forest  Service, 
U.S.  Army  Corps  of  Engineers.  Natural 
Resources  Conservation  Service.  Bureau 
of  Land  Management.  Bureau  of 
Reclamation.  Department  of  the  Army, 
Department  of  the  Air  Force.  Office  of 
Surface  Mining,  Western  Area  Power 
Administration,  Rural  Utilities  Service. 
Federal  Energy  Regulatory  Commission, 
Department  of  Housing  and  Urban 
Development.  Federal  Highway 
Commission,  and  Environmental 
Protection  Agency.  Federally  listing 
Preble's  as  a  threatened  species  will 
require  these  agencies  to  consider 
potential  impacts  to  Preble's  prior  to 
approval  of  any  activity  authorized  or 
permitted  by  them  (e.g..  Clean  Water 
Act's  section  404  permits,  grazing 
management,  military  maneuvers, 
bioremediation  and  hazardous  materials 
cleanup,  mining  permitting  and 
expansion,  highway  construction,  etc.). 

Federal  agency  actions  that  may  r 

require  consultation  as  described  in  the 
preceding  paragraph  include:  removing, 
thinning  or  altering  vegetation; 
implementing  livestock  grazing 
management  that  alters  vegetation 
during  warm  seasons;  construction  of 
roads  or  access  along  or  through 
riparian  areas;  channelization  and  other 
alteration  of  perennial  and  intermittent 
streams  and  their  hydrological  regimes 
for  flood  control  and  other  water 
management  purposes;  permanent  and 
temporary  damming  of  streams  to  create 
water  storage  reservoirs  or  deviate  the 
stream's  course;  human  activities  in  or 
near  Preble's  meadow  jumping  mouse 
habitats;  construction  of  residential, 
commercial,  and  industrial 
developments,  including  roads,  bridges, 
public  utilities  and  telephone  lines, 
pipelines,  and  other  structures; 
bioremediation  and  hazardous  materials 
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management,  containment,  and  cleanup 
efforts  such  as  those  at  Rocky  Flats;  and, 
sand  and  gravel  and  other  types  of 
mining  activities  within  or  upstream  of 
Preble's  meadow  jumping  mouse 
habitats. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  listed  wildlife.  The  prohibitions 
codified  at  50  CFR  17.21,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect;  or  attempt  any  of  these),  import 
or  export,  ship  in  interstate  commerce 
in  the  course  of  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  that  has  been  taken  illegally. 
Certain  exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  listed  wildlife  under  certain 
circumstances.  Regulations  governing 
permits  are  codified  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available 
for  scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  incidental  take  in  connection 
with  otherwise  lawful  activities. 
Information  collections  associated  with 
these  permits  are  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq..  and  assigned  Office  and 
Management  and  Budget  clearance 
number  1018-0094.  For  additional 
information  concerning  these  permits 
and  associated  requirements,  see  50  CFR 
17.32. 

Requests  for  copies  of  the  regulations 
regarding  listed  wildlife  and  inquiries 
about  prohibitions  and  permits  may  be 
addresses  to  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225 
(telephone  303/236-8155,  Facsimile 
303/236-8192). 

The  Service  adopted  a  policy  on  July 
1. 1994  (59  FR  34272),  to  identify  to  the 
maximum  extent  practicable  at  the  time 
a  species  is  listed,  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range.  The  Service  believes 
that,  based  upon  the  best  available 
information,  the  following  actions  will 
not  result  in  a  violation  of  section  9, 
provided  these  activities  are  carried  out 
in  accordance  with  e.xisting  regulations 
and  permit  requirements; 


(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  mineral  development,  housing 
and  commercial  development, 
recreational  trail  development,  road  and 
dam  construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  burns,  pest  control  activities, 
pipelines  or  utility  lines  crossing 
riparian/wet  meadow  habitats,  logging, 
military  maneuvers  and  training)  when 
such  activity  is  conducted  in 
accordance  with  any  incidental  take 
statement  prepared  by  the  Service  in 
accordance  with  section  7  of  the  Act; 

(2)  Activities  such  as  grazing 
management,  flood  and  erosion  control, 
agricultural  conversions,  wetland  and 
riparian  habitat  modification,  mineral 
development,  housing  and  commercial 
development,  road  and  dam 
construction,  recreational  trail 
development,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pest  control  activities, 
pipelines  or  utility  lines  crossing 
riparian/wet  meadow  habitats,  logging, 
military  maneuvers  and  training  when 
such  activity  does  not  occur  in  habitats 
suitable  for  the  survival  and  recovery  of 
the  Preble's  meadow  jumping  mouse, 
does  not  alter  downstream  hydrology  or 
riparian  habitat  supporting  Preble's,  and 
does  not  result  in  actual  death  or  injury 
to  the  species  by  significantly  modifying 
essential  behavioral  patterns; 

(3)  Within  the  hibernation  period  and 
outside  denning  areas,  controlled  bums 
and  mowing,  or  other  activities  that 
temporarily  alter  the  Preble's  meadow 
jumping  mouse  food  sources.  The 
period  when  mowing  and  burning 
activities  would  not  impact  the  Preble's 
meadow  jumping  mouse  nourishment 
may  vary  at  specific  locations,  but 
would  usually  fall  between  October  15 
and  April  15  of  every  year; 

(4)  Human  recreational  activities 
undertaken  on  foot  or  horseback  at 
breeding,  feeding,  and  hibernating  sites 
that  do  not  degrade  Preble's  meadow 
jumping  mouse  habitat  (e.g.,  waterfowl 
hunting,  bird  watching,  sightseeing, 
photography,  camping,  hiking);  and, 

(5)  Application  of  pesticides  in 
accordance  with  label  instructions,  in 
areas  that  do  not  drain  into  Preble's 
meadow  jumping  mouse  habitats. 

Activities  tnat  the  Service  believes 
could  potentially  result  in  a  violation  of 
section  9  include,  but  are  not  limited  to: 

(1)  Unauthorized  or  unpermitted 
collecting,  handling,  harassing,  or  taking 
of  the  species; 

(2)  Activities  that  directly  or 
indirectly  result  in  the  actual  death  or 


injury  death  of  Preble's  meadow 
jumping  mice,  or  that  modify  the  known 
habitat  of  the  species,  thereby 
significantly  modifying  essential 
behavioral  patterns  (e.g.,  plowing, 
mowing,  or  cutting;  conversion  of  wet 
meadow  or  riparian  habitats  to 
residential,  commercial,  industrial, 
recreational  areas,  or  cropland; 
overgrazing;  road  and  trail  construction; 
water  development  or  impoundment; 
mineral  extraction  or  processing;  off- 
highway  vehicle  use;  and,  hazardous 
material  cleanup  or  bioremediation); 
when  such  activities  are  not  carried  out 
pursuant  to  either  a  section  10(a)(1)(B) 
permit  issued  by  the  Service;  a 
protective  regulation  issued  under 
section  4(d)  necessary-  and  advisable  for 
the  conservation  of  the  species,  or  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  the  Service 
under  section  7(b)(4)(C)(ii)  of  the  Act. 

(3)  The  application  or  discharge  of 
agrichemicals,  or  other  pollutants,  and 
pesticides,  onto  plants,  soil,  ground 
water,  or  other  surfaces  in  violation  of 
label  directions,  or  any  use  following 
Service  notification  that  such  use, 
application  or  discharge  is  likely  to 
harm  the  species;  would  be  evidence  of 
unauthorized  use.  appfication  or 
discharge. 

Questions  regarding  whether  si>ecific 
activities,  such  as  changes  in  land  use, 
will  constitute  a  violation  of  section  9 
should  be  directed  to  the  Colorado  Field 
Office  (see  ADDRESSES  section). 

The  prohibition  against  intentional 
and  unintentional  "take"  of  listed 
species  applies  to  all  landowTiers 
regardless  of  whether  or  not  their  lands 
are  within  designated  critical  habitat 
(see  16  U.S.C.  1538(a)(1).  1532(la)  and 
50  CFR  17.3).  Section  10(a)(1)(B) 
authorizes  the  Service  to  issue  permits 
for  the  taking  of  listed  species  incidental 
to  otherwise  lawful  activities  such  as 
agriculture,  surface  mining,  and  urban 
development.  Take  permits  authorized 
imder  section  9  must  be  supported  by  a 
habitat  conservation  plan  (HCP)  under 
section  10  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  to  conserve  the  species, 
usually  on  the  p>ennittee's  lands.  The 
Service  would  approve  an  HCP,  and 
issue  a  section  10(a)(1)(B)  permit  only  if 
the  plan  would  minimize  and  mitigate 
the  impacts  of  the  taking  and  would  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  that  species  in 
the  wild 

National  Lnvironmentai  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
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National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the  Act.  A 
notice  outlining  the  Service's  reasons 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25. 
1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 


References  Cited 

A  complete  list  of  all  references  cited 
is  available  upon  request  from  the 
Colorado  Field  Office  (sef  aoopesses 
above). 

Author.  The  primary  author  of  this 
document  is  Peter  Plage  of  the  Colorado 
Field  Office  (see  ADDRESSES  <^ction). 

List  of  Subjects  in  50  ■  f  K  i'.irt  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promui   at.i n 

Accordingly,  the  Service  amends  part 
17.  subchapter  B  of  chapter  I.  title  50  of 


the  Code  of  Federal  Regulations,  as 
amended,  as  set  forth  below: 

PART  17     rAMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-^245:  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Mammals,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

f  17.11     Endangered  and  threatened 
wHolliB. 


(h) 


Speaes 


Common  name 


Saentific  nam« 


Historic  range 


Vertebrate  popu- 
lation wtiere  endan- 
gered or  ttireatened 


Status      When  hsted 


Cntical 
habitat 


Speoal 
rules 


Mammals: 


Mouse,  Preble's 
meadow 
jumping. 


Zapus  hudsonius 
pfoOfW. 


U.S.A.  (CO.  WY) 


..do 


636 


NA 


NA 


Dated:  May  8.  1998. 
fonn  G.  Rogsis. 

Director.  Fish  and  Wildlife  Service 
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This  se-c*ion  o'  the  ►■TOERAi.  REG:S''E" 
contains  notices  to  the  dudik:  o'  'he  prooosec 
ssjance  o!  'uies  ana  regulations   The 
purpose  o<  these  nonces  is  to  give  mterestec 
persons  an  oDPortunitv  to  partiapate  m  the 
'jie  niakmg  onor  to  'he  aaootion  o*  the  fmai 
rules 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  PART  351 
RIN  3206-AH95 

Reduction  Jn  Force  Offers  of  Vacant 
Positions 

agency:  OfHi  f  of  Personnel 

Ma[iae;ei7"ieiit 

ACTION:  Proposed  rulemaking. 


SUMMARY:  The  Offue  of  Personnel 
Matiayeniei)'  i^  rirnposinij  retention 
rf>^,;latK)ns  that  (.lyntv  existing  policy 
on  reduction  in  fon  e  offers  of  \  as  an' 
posisinns 

DATES:  ^Vritten  (  oiiiments  wiii  be 

considered  if  received  no  later  than  July 

1.1.  IQC-IH 

ADDRESSES:  Send  or  dei!\er  written 

.  ..ininieii's  to  Mar\'  Lo,.  Lindholm. 

Assot.iate  Diret  tor  for  Knipiovment 

Service.  Office  of  Personnel 

Management   Room  6F08,  1900  E  Street. 

NV\    \\:ish;nk;ton,  DC  20415 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  A.  Glennon,  or  iaiqiieline  K 

Yeatman,  202-606-096^  ,  VAX  J0..--b()B- 

2329. 

SUPPLEMENTARY  INFORMATION; 

Assignment  Rights-General 

Reduction  in  force  assignment  rights 
are  covered  in  part  351,  subpart  G.  of 
title  5,  Code  of  Federal  Regulations 
Section  351.701(a)  provides  that  a 
competing  employee  in  retention  tenure 
Groups  I  and  II  with  current 
performance  ratings  of  at  least 
".Minimally  Successful'  who  has  been 
released  from  a  competiti\e  level  is 
entitled  to  an  offer  of  assignment  under 
the  retention  regulations  if  the  employee 
has  "Bumping'  or    Retreating"  rights  to 
an  available  position  iii  the  same 
competitive  area 

Section  351.701(a)  provides  that  the 
assignment  right  is  limited  to  positions 
lasting  at  least  3  months  with  the  same 
work  schedule,  and  in  the  same 
competitive  area,  as  the  position  of  the 
reieasetj  emplo\ee   Tlie  assignment 


right  is  to  anot.^ier  position  which 
requires  no  reduction,  or  the  least 
possible,  redurtion,  in  representative 
rate. 

Section  351.701(b)(2)  covering 
bumping  rights,  and  §  351.701(c)(2) 
covering  retreat  rights,  provide  that  the 
available  position  must  be  within  three 
grades  or  grade-intervals  (or  equivalent) 
of  the  employee's  present  position. 
However,  under  §  351.702(c)(2),  an 
employee  who  is  eligible  for  veterans' 
preference  under  the  retention 
regulations,  and  who  has  a  service- 
oonnected  disabii;!\  of  U)  percenter 
more,  has  a  retreat  ng,i:'.  'u  positions  up 
to  five  grades  or  wjrade-ir.ien.'als  (or 
equivalent!  of  the  employee's  present 
position 

A^sianment  Ritihts-Offer  of  Vacant 
F'fjsit  ion^ 

.Section  .i51  2U1i!jJ  provides  that  an 
agency  is  not  required  to  offer  a  vacant 
position  during  a  reduction  in  force. 
Howe\er   .!  the  agency  chooses  to  fill  a 
vacancy  with  ai:  employee  who  has 
been  released  uiue.'^  authority  of  5  CFR 
part  351  from  a  (  ompetitive  level,  then 
the  agenoN  must  make  the  offer 
consistent  u  ilh  the  provisions  found  in 
subpart  G  of  that  part. 

Section  351.704(a)(1)  provides  that  an 
agency  may  satisfy  an  employee's  right 
to  assignment  under  section  351.701  by 
offering  the  employee  assignment  to  a 
vacant  position  under  §  351.201(b)  if  the 
offered  position  has  a  representative  rate 
equal  to  the  employee's  entitlement 
under  §  351.701.  (As  another  option. 
§  351.704(a)(1)  also  provides  that  an 
agency  may  satisfy  an  employee's  right 
to  assignment  under  the  administrative 
assignment  provisions  of  §  351.705.) 

Section  351.704(a)(1)  is  now  revised 
to  clarify  longstanding  0PM  poUcy  that 
an  agency  may  also  offer  an  employee 
assignment  to  a  vacant  position  in  lieu 
of  separation  by  reduction  in  force 
under  5  CFR  part  351. 

Section  351.7G4(a)(l)  is  also  revised  to 
clarify  longstanding  OPM  policy  that  an 
offer  of  assignment  to  a  vacant  position 
must  be  consistent  with  §  351.201(b) 
and  §  351.701,  including  the  grade 
limits  applicable  to  bump  and  retreat  set 
forth  in  §  351.701(b)(2)  and 
§  351.701(c)(2)  This  revision  modifies 
'he  decision  of  the  .Merit  Systems 
P.'otection  Board  in  Monk  v.  Department 
<  !  -.he  .Saw.  68  M.S.P.R.  560  (1995).  in 
which  the  Board  held  that  the  usual 
grade  limits  applicable  to  bump  and 


retreat  rights  do  not  apply  to  reduction 
in  force  offers  of  vacant  positions. 
Agencies  may  still  make  offers  of  vacant 
positions  below  the  applicable  grade 
limits  under  other  authority  (e.g.,  as  an 
offer  of  voluntary  change  to  lower  grade 
in  lieu  of  reduction  in  force). 

Regulatory  Flexibility    *,i  1 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

I  ist  of  «^ubip<  ts  in  '  CFR  Part  351 

Administrative  practice  and 
procedure,  Government  employees. 

U.S  Office  of  Personnel  Management 

[dnu  f-  K    i  ai  nam  f 
Director. 

Accordingly,  OPM  proposes  to  amend 
part  351  of  title  5.  Code  of  Federal 
Regulations,  as  follows: 

PART  351 --REDUCTION  tN  f-ORCL 

1.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3502,  3503. 
Section  351.801  also  issued  under  E.O. 
12828,  58  FR  2965. 

2.  In  §  351.704,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  351  704      Rights  ahC  prohiDitiOf^s 

(a)(1)  An  agency  may  satisfy  an 
employee's  right  to  assignment  under 
§  351.701  by  assignment  to  a  vacant 
position  under  §  351.201(b),  or  by 
assigrmient  under  any  applicable 
administrative  assignment  provisions  of 
§  351.705,  to  a  position  having  a 
representative  rate  equal  to  that  the 
employee  would  be  entitled  imder 
§351.701.  An  agency  may  also  offer  an 
employee  assignment  under 
§  351.201(b)  to  a  vacant  position  in  Ueu 
of  separation  by  reduction  in  force 
under  5  CFR  part  351.  Any  offer  of 
assignment  under  §  351.201(b)  to  a 
vacant  position  must  meet  the 
requirements  set  forth  under  §  351.701. 
***** 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  922.  931.  932.  933,  934, 
and  941 

[No  98^11] 

RIN  30«»-AA55 

Election  of  Federal  Home  Loan  Bank 
Directors 

agency:  Federal  Housing  Finance 

Board 

ACTION:  Proposed  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  regulations  on  the  election  of 
Federal  Home  Loan  Bank  (Bank) 
directors.  The  rule  would  devolve 
responsibility  for  determining  the 
eligibility  of  elective  directors  and 
administering  the  Bank  director  election 
process  from  the  Finance  Board  to  the 
Banks.  The  proposed  rule  is  part  of  the 
Fmance  Board's  continuing  effort  to 
transfer  management  and  governance 
responsibilities  to  the  Banks  and  is 
consistent  with  the  goals  of  th^ 
Regulatory  Reinvention  Initiative  of  the 
National  Performance  Review. 
DATES:  The  Finance  Board  will  accept 
comments  on  the  proposed  rule  in 
writing  on  or  before  June  29.  1998. 
ADDRESSES:  Mail  comments  to  Elaine  L 
Baker.  Secretary  to  the  Board.  Federal 
Housing  Finance  Board.  1777  F  Street. 
N.W..  Washington.  D.C.  20006. 
Comments  will  be  available  for  public 
inspection  at  this  address. 
FOB  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Sweeney.  Program  Analyst. 
Compliance  Assistance  Division.  Office 
of  Policy.  202/408-2872.  or  Roy  S. 
Turner.  Jr..  Attorney- Ad  visor.  Office  of 
General  Counsel.  202/408-2512.  Federal 
Housing  Finance  Board.  1777  F  Street, 
N.VV  .  Washington.  DC.  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Pursuant  to  section  7  of  the  Federal 
Home  Loan  Bank  Act  (Act),  which  sets 
forth  the  eligibility  requirements  and 
the  procedures  for  electing  and 
appointing  Bank  directors,  and 
regulations  promulgated  thereunder,  the 
Finance  Board's  predecessor,  the  former 
Federal  Home  Loan  Bank  Board 
(FHLBB).  determined  the  eligibility  of 
all  Bank  directors,  administered  the 
Bank  director  elections,  and  appointed 
public  interest  directors.  See  12  U.S.C. 
1427  (1989);  12  CFR  part  522  (1989). 
After  Congress  abolished  the  FHLBB  in 
1989.  see  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA),  Pub.L.  101-73.  sec.  401.  103 
Stat.  183  (Aug.  9.  1989).  the  Finance 


iioarii  iiuuptuu  Uie  FHLBB  regulations 
on  Bank  directors,  without  change.  See 
54  FR  36757  (Sept.  5.  1989).  codified  at 
12  CFR  part  932.  The  Finance  Board 
subseouently  amended  its  regulations  to 
implement  the  changes  FIRREA  made  to 
the  eligibility  requirements  for.  and  to 
apply  the  conflicts  of  interest 
limitations  FIRREA  imposed  on.  Bank 
directors.  55  FR  1393  (Jan.  16.  1990):  56 
FR  55205  (Oct.  25.  1991).  see  FIRREA. 
sees.  707.  710(b)(4).  103  Stat.  417,  418. 
codified  at  12  U.S.C.  1427. 

Since  the  enactment  of  FIRREA  the 
Finance  Board  has  determined  the 
eligibility  of  all  Bank  directors,  has 
administered  the  election  of  Bank 
directors,  and  has  appointed  public 
interest  directors.  As  part  of  the  Finance 
Board's  continuing  effort  to  devolve 
management  and  governance 
responsibilities  to  the  Banks,  the 
Finance  Board  believes  it  appropriate  to 
transfer  the  administration  of  the 
elections,  including  the  responsibility  to 
determine  the  eligibility  of  elective 
directors,  to  the  Banks.  The  proposal 
would  not  affect  the  appointment  of 
public  interest  directors,  which  remains 
within  the  sole  discretion  of  the  Finance 
Board. 

The  proposed  rule  would  amend, 
redesignate,  or  eliminate  various 
provisions  of  part  932.  and  would 
include  conforming  amendments  to 
parts  931.  933.  934.  and  941.  The 
Finance  Board  also  is  proposing  to 
revise  the  current  conflicts  of  interest 
and  financial  disclosure  requirements 
established  by  part  922  of  its  regulations 
for  appointed  members  of  the  Board  of 
Directors  of  the  Finance  Board.  All  of 
the  proposed  changes  are  consistent 
with  the  goals  of  the  Regulatory 
Reinvention  Initiative  of  the  National 
Performance  Review.  SeeE.O.  12861.  58 
FR  48255  (Sept.  11.  1993) 

II.  Analysis  of  the  Proposed  Rule 

The  proposal  would  include  a 
separate  definition  section  for  the 
election  regulations,  the  principal 
provisions  of  which  are  described 
below. 

A.  Definitions— §932.1 

1.  "Bona  Fide  Resident  "— §932.1 

Both  the  Act  and  current  regulation 
use  the  term  "bona  fide  resident"  to 
identify  individuals  eligible  to  serve  as 
a  director  of  a  Bank.  See  12  U.S.C. 
1427(a);  12  CFR  932.18(a)(2)  (1997). 
Neither  the  Act  nor  the  regulation, 
however,  defines  the  term.  The 
proposed  rule  would  define  "bona  fide 
resident"  of  a  Bank  district.  The 
definition  would  include  alternative 


means  of  being  considered  a  "bona  fide 
resident"  of  a  Bank  district. 

First,  an  individual  would  be  a  "bona 
fide  resident"  if  he  or  she  maintains  a 
principal  place  of  residence  within  the 
Bank's  district.  The  concept  of  a 
principal  place  of  residence  generally 
requires  both  physical  presence  and 
intent  to  remain,  or  an  intent  to  return 
after  an  absence.  An  individual's 
principal  place  of  residence  usually  is 
the  same  as  the  permanent  residence 
reported  to  the  Internal  Revenue 
Service. 

There  have  been  some  instances  in 
which  an  officer  or  director  of  a  member 
located  in  one  state  maintains  a 
principal  residence  in  an  adjacent  state, 
which  happens  to  be  in  another  Bank 
district.  In  such  cases,  the  individual 
would  not  be  eligible  to  serve  as  Bank 
director  under  a  "principal  residence" 
test.  By  interpretation,  and  on  a  case-by- 
case  basis,  the  Finance  Board  has 
allowed  such  individuals  to  serve  as 
Bank  directors,  provided  they  own  or 
lease  a  residence,  other  than  their 
principal  residence,  in  the  district. 

As  a  second  means  of  l>eing  deemed 
a  "bona  fide  resident,"  the  proposal 
would  codify  this  interpretation.  The 
rule  would  deem  an  individual  to  be  a 
"bona  fide  resident"  if  he  or  she  owns 
or  leases  in  his  or  her  name  a  residence 
within  the  Bank's  district,  and 
maintains  a  requisite  employment 
nexus,  i.e.,  if  an  elective  director,  he  or 
she  also  is  a  director  or  officer  of  a 
member  located  within  the  district  or.  if 
an  appointive  director,  he  or  she  is 
employed  within  the  Bank  district. 
Qualifying  residences  might  include 
vacation  homes,  or  other  homes  used 
seasonally  or  on  a  part-time  basis,  that 
the  individual  owns  or  leases  in  his  or 
her  name.  For  elective  directors,  a 
person  is  eligible  to  serve  only  as  a 
representative  of  the  state  in  which  the 
principal  place  of  business  of  his  or  her 
employer  (the  member)  is  located, 
although  the  residence,  whether 
principal  or  otherwise,  may  be  in  any 
state  within  the  district. 

2.  "Docket  Number"— §932.1 

Various  provisions  of  the  current 
regulations  require  a  Bank  to  identify  its 
members  by  name,  city  or  county  and 
state.  As  a  matter  of  practice,  the 
Finance  Board  assigns  a  docket  number 
to  each  new  member,  which  is  used  by 
the  Finance  Board  and  the  Banks  to 
identify  that  member.  The  proposed  rule 
would  define  "docket  number"  as  the 
number  assigned  by  the  Finance  Board 
and  used  by  the  Finance  Board  and  the 
Banks  to  identify  a  particular  member. 
The  term  is  used  in  several  provisions 
of  the  proposed  regulation  and  is 
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intended  to  assist  staff  of  the  Banks  in 
administering  the  elections  by 
distinguishing  between  members  that 
have  the  same  or  similar  names. 

3.  "Member"— §932.1 

Section  2(4)  of  the  .\ct  defines 
"member"  as  an  institution  that  has 
subscribed  for  stock  in  a  Bank   12  U  S.C. 
1422(4J   For  purposes  of  the  election  of 
directors,  section  7(b)  of  the  Act  defines 
the  term  "member"  as  "a  member  of  a 
P>deral  Home  Loan  Bank  which  was  a 
member  of  such  bank  at  the  end  of  the 
calendar  vear  preceding  the  electton    12 
U.S.C.  1427(b).  The  proposed  rule 
would  define  "member"  as  an 
institution  admitted  to  membership  and 
owning  capital  stock  in  a  Bank,  which 
tracks  the  general  definition  of 
"member  "  To  conform  to  the  set;tion  7 
definition  of  "member.  '  the  proposal 
would  include  textual  references  to  the 
"record  date"  where  appropriate. 

4.  "Record  Date"— §  932.1 

The  proposed  rule  defines  December 
31  of  the  year  preceding  the  elet:tion  as 
the  "record  date"  for  the  Bank  director 
elections. 

5.  "Voting  State"— §932.1 

The  proposed  rule  would  define  a 
"voting  state"  to  mean  the  District  of 
Columbia,  Puerto  Rico,  or  state  in  the 
I'nited  States  in  which  a  member's 
principal  place  of  business  is  located  as 
of  the  record  date  Puerto  Rico  would  be 
designated  as  the  voting  state  for 
members  whose  principal  place  of 
business  is  located  in  the  Virgin  islands, 
which  conforms  to  current  practice. 
Hawaii  would  be''designated  as  the 
voting  state  for  members  whose 
principal  place  of  business  is  located  in 
Guam,  which  conforms  to  current 
practice,  as  well  as  for  members  whose 
principal  place  of  business  is  located  in 
.'\nierican  Samoa  and  the 
Commonwealth  of  Northern  Marina 
Inlands,  which  is  new. 

B  Dates— §932.2 

Section  932  14(fl  of  the  current 
regulation  provides  that  if  a  date 
prescribed  in  the  regulations  falls  on 
Saturday.  Sunday  or  holiday,  the  next 
business  day  shall  be  included  in  the 
time  allowed.  See  12  CFR 
9.32.14(f)(1997).  The  proposed  rule 
would  amend  this  provision  by 
substituting  "federal  holiday"  for 
""holiday"  and  expanding  it  to  include 
dates  set  by  the  Banks  pursuant  to  the 
proposal,  as  well  as  those  specified  in 
the  regulations. 


C.  Director  Elections — §  932.3 

1.  Responsibilities  of  the  Banks 

Under  the  existing  regulation,  the 
Finance  Board  is  solely  responsible  for 
the  conduct  and  administration  of  the 
director  elections  Proposed  §  932.3 
would  transfer  this  responsibility  to  the 
Banks  and  would  require  them  to 
administer  and  conduct  an  annual 
election  to  fill  those  directorships,  the 
terms  of  which  have  been  designated  by 
the  Finance  Board  as  comm.encmg  on 
Januan,-  1  of  the  following  \  ear  That 
would  include  existing  directorships 
that  have  been  designated  as  continuing, 
plus  any  newly  designated  seats.  The 
disinterested  members  of  the  board  of 
directors,  or  a  committee  of 
disinterested  directors,  would  have  the 
responsibility  for  administering  the 
election,  which  would  allow  their 
oversight  and  approval  of  the  process, 
and  would  not  preclude  the  use  of  staff 
as  well.  The  proposal  would  provide 
that  the  term  of  each  elective 
directorship  shall  commenc:e  on  January 
1  of  the  year  immediately  following  the 
election,  Fiach  Bank  would  have  the 
discretion  to  determine  the  dates  for  the 
various  stages  of  the  election  process,  so 
long  as  the  Bank  completes  the  process 
in  sufficient  time  to  allow  newly  elected 
directors  to  assume  their  seats  on 
January  1  of  the  year  following  the 
election. 

2.  Designation  of  Elective  Directorships 

Setrtion  7(a)  of  the  Act  provides  that 
the  board  of  diret:tors  of  each  Bank  shall 
have  a  minimum  of  fourteen  members: 
eight  elective  directors  and  six 
appointive  directors.  See  12  U.S.C. 
1427(a)  Section  7fb)  of  the  Act.  requires 
the  Finance  Board  to  designate  the 
number  of  elective  directorships 
representing  the  members  of  each  state 
m  a  Bank  district.  See  id.  1427(b).  The 
Act  also  requires  the  Finance  Board  to 
allocate  the  elective  directorship  seats 
among  the  states  within  the  Baiik 
district  based  upon  the  ratio  of  the 
required  Bank  stock  held  by  members  in 
the  state  to  the  total  required  Bank  stock 
in  the  district,  ensuring  that  "in  the  case 
of  each  state  such  number  shall  not  be 
less  than  one  and  shall  be  not  more  than 
six."  See  id  1427(c). 

Section  932.3(b)  of  the  proposed  rule 
carries  forward  the  requirements  of 
sections  7(a),  7(b)  and  7(c)  of  the  Act. 
requiring  the  Finance  Board  annually  to 
designate  the  number  of  elective 
directorships  for  each  Bank  district.  The 
proposed  rule  would  specify  the 
methodology  by  which  the  Finance 
Board  would  make  the  required 
allocation  of  directors.  The  process 
would  begin  by  allocating  one  elective 


directorship  to  each  state  within  a  Bank 
district.  If  the  number  of  elective 
directorships  so  allocated  is  less  than 
eight,  the  proposed  rule  §  932.3(b)(2) 
would  require  the  Finance  Board  to 
allocate  the  remaining  directorships  by 
using  the  method  of  equal  proportions, 
until  the  total  number  allocated  for  the 
district  equals  eight.  The  method  of 
equal  proportions  is  the  formula  used  by 
Congress  to  apportion  congressional 
seats  among  the  fifty  states  The  Act 
does  not  prescribe  details  of  the  Finance 
Board's  allocation,  and  the  Finance 
Board  is  proposing  to  adopt  this  method 
because  it  believes  that  the  method  is  a 
reasonable  means  of  implementing 
congressional  intent  on  how  Bank 
director  seats  should  be  allocated. 

The  Act  also  includes  a  grandfather 
provision,  which  guarantees  that  each 
state  is  entitled  to  at  least  the  number 
of  elective  directorships  that  it  had  on 
December  31,  1960.  See  12  U.S.C. 
1427(c).  Section  932.3(b)(3)  carries  this 
requirement  forward  in  the  proposed 
rule,  requiring  the  Finance  Board  to 
allocate  any  additional  elective 
directorships  necessary  to  comply  with 
the  grandfather  provision. 

Section  7(e)  of  the  Act  authorizes  the 
Finance  Board  to  add  an  elective  seat  to 
the  board  of  the  Bank  of  the  district  in 
which  Puerto  Rico  is  located  if  at  the 
time  the  district  has  fewer  than  five 
states.  See  12  U,S.C  1427(e).  Section 
932.9  of  the  current  regulation  allocates 
one  additional  elective  directorship  to 
the  Bank  of  New  York,  representing  the 
Commonwealth  of  Puerto  Rico.  Section 
923.3(b)(4)  of  the  proposal  would 
implement  this  requirement. 

The  Act  also  provides  the  Finance 
Board  with  the  discretionary  authority 
to  increase  the  number  of  elective 
directorships  up  to  thirteen,  and  the 
number  of  appointive  directorships  up 
to  three- fourths  of  the  number  of 
elective  directorships,  in  any  district 
with  five  or  more  states.  See  12  U.S.C. 
1427(a).  The  proposal  would  include 
this  provision,  and  would  provide  that 
in  creating  any  additional  appointive 
directorships  the  Finance  Board  may 
round  up  to  the  nearest  whole  number. 

Section  932.3(c)  of  the  proposed  rules 
would  require  the  Finance  Board  to 
notify  each  Bank,  by  May  10  of  each 
year,  of  the  total  number  of  elective 
directorships  established  for  the  Bank 
and  the  number  of  elective  directorships 
representing  the  members  in  each  state 
in  the  district.  The  proposal  also  would 
codify  current  practice  of  allowing 
incumbent  directors  to  retain  their  seats 
for  the  remainder  of  their  term  in  the 
event  that  the  Finance  Board  were  to 
reduce  the  number  of  seats  allocated  to 
a  particular  state  as  part  of  the  annual 


26534 


Federal  Register / Vol.  63.  No.  92/ Wednesday.  May  13.  1998 /Proposed  Rules 


dusi^uatiun  ul  seals,  ine  proposal  aiso 
would  include  a  transition  provision, 
making  clear  that  these  amendments  do 
not  affect  the  current  terms  of  office  of 
the  elective  directors,  and  precluding 
the  Banks  from  altering  the 
commencement  or  termination  dates  of 
those  terms.  Thus,  the  proposal  would 
retain  the  current  staggering  of  elective 
directorship  terms  at  each  Bank. 

D.  Capital  Stock  Report— §  932.4 

Section  932.12  of  the  existing 
regulation  requires  each  Bank  to  submit 
to  the  Finance  Board  by  April  15  a 
report  detailing  the  number  of  shares  of 
Bank  stock  each  of  its  members  was 
required  to  hold  at  the  end  of  the 
preceding  calendar  year.  See  12  CFR 
932.12  (1997).  Proposed  §932.4  would 
continue  this  requirement,  but  would 
require  submission  of  the  report  by 
April  10.  Each  Bank's  report  must 
include  the  following  information  for  its 
district:  the  number  of  members  within 
each  voting  state  and  the  number  of 
shares  of  capital  stock  required  to  be 
held  by  each  member  as  of  the  record 
date  and  the  aggregate  total  number  of 
shares  of  capital  stock  required  to  be 
held  by  all  members  in  each  voting  state 
as  of  the  record  date.  The  number  of 
shares  of  stock  is  to  be  the  greater  of 
either  the  advances-to  capital  stock 
requirement  or  the  minimum  capital 
stock  requirement.  If  a  member  has 
elected  to  purchase  its  minimum  capital 
stock  holding  in  installments,  the 
number  of  shares  of  capital  stock  the 
member  would  be  deemed  to  own  for 
these  purposes  would  be  the  cumulative 
total  of  shares  actually  purchased  as  of 
the  record  date. 

As  is  currently  the  practice,  the 
Finance  Board  would  rely  upon 
information  from  the  capital  stock 
report  to  designate  elective 
directorships  among  the  states  in  each 
Bank  district.  Each  Bank  also  must 
notify  each  of  its  members  of  its 
minimum  capital  holdings  pursuant  to 
§  933.22(b)(1)  and  mu.st  certify  to  the 
Finance  Board  that  it  has  done  so  and 
that  to  the  best  of  its  knowledge,  the 
information  within  the  capital  stock 
report  is  accurate  and  complete. 

Proposed  §  932.4  would  permit  a 
member  to  object  to  its  required  capital 
holdings  pursuant  to  §  933.22(b)(1). 
provided  it  does  so  in  writing  to  the 
Finance  Board  within  15  days  after  the 
date  on  which  it  receives  that 
information.  The  Finance  Board  then 
must  promptly  resolve  any  differences 
about  the  data,  after  which  the  Finance 
Board's  determination  would  be  Hnal. 


r.   I'firnuniation  of  Member  Votes — 
§932.5 

Section  7(b)  of  the  Act  provides  that 
in  electing  directors,  each  member  may 
cast  a  number  of  votes  equal  to  the 
number  of  shares  of  capital  stock  in  the 
Bank  the  member  was  required  to  hold 
as  of  the  record  date,  which  may  not 
exceed  the  average  number  of  shares 
required  to  be  held  by  all  of  the 
members  as  of  the  record  date.  See  12 
U.S.C.  1427.  At  present,  the  Finance 
Board  determines  the  number  of  votes 
each  member  may  cast.  Under  the 
proposal,  the  Banks  would  assume  this 
responsibility. 

There  are  a  number  of  provisions  in 
the  current  regulations  terminating 
voting  rights  on  the  basis  of  events 
occurring  after  the  record  date,  such  as 
a  merger,  withdrawal  from  membership 
or  receivership.  See  12  CFR  §§  933.24- 
933.28  (1997).  By  keying  the  existence 
of  voting  rights  exclusively  to  the 
number  of  shares  held  as  of  the  record 
date,  the  proposal  would  allow  the  legal 
successor  to  any  such  member  to 
exercise  whatever  voting  rights  the 
memt)er  could  have  exercised  in  the 
election.  In  years  subsequent  to  such  a 
transaction,  the  successor's  right  to  vote, 
if  any,  would  be  determined  by  its  own 
membership  status. 

F.  Elective  Director  Nominations — 
§932.6 

1 .  Election  Announcement 

Section  932.13  of  the  existing 
regulation  requires  the  Finance  Board  to 
provide  a  written  election 
announcement  to  the  members  by  June 
15  and  to  allow  members  until  July  15 
to  submit  nominating  certificates.  See 
12  CFR  932.13(a),  (b)  (1997).  Under 
proposed  §  932.6,  the  Banks  would 
provide  to  each  member  a  written 
announcement  of  the  upcoming  annual 
director  election,  and  would  be  required 
to  do  so  within  a  reasonable  time  in 
advance  of  the  election.  The  election 
announcement  must  include:  (1)  the 
number  of  elective  directorships 
designated  as  representing  the  members 
in  each  voting  state  in  the  Bank  district. 
(2)  the  name  of  each  Bank  director,  the 
name  and  city  or  county  and  state  of  the 
member  each  elective  director  serves  as 
an  officer  or  director  or  the  organization 
with  which  each  appointive  director  is 
affiliated,  if  any.  and  the  expiration  date 
of  each  director's  term  of  office.  (3)  an 
attachment  indicating  the  name  and 
city,  county  and  state  of  every  member 
in  the  member's  voting  state,  and  the 
number  of  votes  each  such  member  may 
cast  in  the  election:  and  (4)  a 
nominating  certificate  for  the 
appropriate  voting  state.  If  there  is  no 


election  in  a  state,  the  Bank  need  not 
provide  the  attachment  and  the 
nominating  certificate. 

2.  Nominations 

Consistent  with  section  7(b)  of  the 
Act.  proposed  §  932.6(b)  authorizes  any 
member  eligible  to  vote  in  an  election  to 
nominate  a  qualified  individual  to  run 
for  election  for  any  open  elective 
directorship  in  its  voting  state.  See 
U.S.C.  1427(b).  In  order  to  do  so.  a 
member  must  submit  to  its  Bank,  before 
a  deadline  to  be  designated  by  the  Bank, 
a  nominating  certificate  that  has  been 
duly  adopted  or  certified  by  its 
governing  body  or  by  an  individual  with 
authority  to  act  on  behalf  of  its 
governing  body.  The  certificate  must 
include  the  name  of  the  nominee  and 
the  name,  location  and  docket  number 
of  the  member  at  which  the  nominee 
serves  as  an  officer  or  director.  A 
member  may  submit  only  one 
nominating  certificate  for  each  open 
directorship.  Unlike  the  current  rule. 
members  would  submit  nominating 
certificates  exclusively  to  their  Bank; 
the  Finance  Board  would  no  longer 
receive  or  review  the  certificates. 

To  provide  members  with  sufficient 
time  to  complete  and  submit 
nominating  certificates,  proposed 
§  932.6(b)(3)  requires  the  Banks  to  set  a 
deadline  for  submissions  to  the  Bank, 
which  must  be  at  least  30  days  after  the 
date  on  which  the  Bank  mails  the  notice 
of  the  election.  The  Bank  may  not 
consider  nominating  certificates 
received  after  the  deadline.  To  facilitate 
compliance  reviews  by  Finance  Board 
examiners,  proposed  §  932.6(b)(3) 
requires  a  Bank  to  retain  all  nominating 
certificates  it  receives  for  at  least  two  (2) 
years  after  the  date  of  election. 

3.  Accepting  Nominations 

Proposed  §  932.6(c)  requires  each 
Bank,  upon  receiving  a  nomination,  to 
notify  the  nominee  in  writing.  The  Bank 
will  notify  the  nominee  once  regardless 
of  the  number  of  nominations  received 
by  the  nominee.  To  accept  a 
nomination,  the  nominee  must  submit 
an  executed  Form  E-1  (See  Appendix  A 
to  the  Preamble)  to  the  Bank  prior  to  a 
deadline  established  by  the  Bank,  which 
must  be  at  least  30  days  after  the  date 
of  the  notice  of  the  nomination.  A 
nominee  may  decline  the  nomination  by 
advising  the  Bank  in  writing  or  by 
failing  to  submit  the  Form  E-1  before 
the  deadline. 

C.  Eligibility  Requirements  for  Elective 
Directors— §932.7 

Proposed  §932.7  would  require  the 
Banks  to  verify  that  nominees  meet 
statutory  and  regulatory  eligibility 
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requirements  for  elective  directors 
before  placing  their  names  on  the 
ballots  See  12  U.S.C   142:",  Under  the 
current  rule,  the  Finance  Board  makes 
the  determination  regarding  eligibility. 
See  12  CFR  932.14  (1997). 

The  Banks  must  determine  that  each 
elective  diref:tor-nominee  is  a  citizen  of 
the  United  States  and  a  bona  fide 
resident  of  the  Bank's  district.  In 
addition,  the  nominee  must  be  an  officer 
or  director  of  a  member  that  is  located 
in  the  voting  state  to  be  represented  by 
the  elective  directorship  and  was  a 
member  as  of  the  record  date  The 
member  also  must  meet  the  minimum 
capital  requirements  of  its  appropriate 
federal  or  state  regulator 

The  proposed  rule  would  require 
information  concerning  state  regulatory 
requirements  onh  if  the  member  is  not 
sub)ect  to  supervision  by  a  federal 
regulator.  If  a  memter  is  subject  to 
regulation  by  both  a  state  and  federal 
regulator,  i  e  ,  state-chartered  financial 
institution  insured  hv  the  Federal 
Deposit  Insurance  Corporation,  the 
individual  need  only  submit 
information  concerning  the  federal 
regulator  s  capital  requirements  The 
term  "appropriate  federal  regulator"  has 
the  same  meaning  as  the  term 
"appropriate  Federal  banking  agency" 
in  section  2!.3|  of  the  Federal  Deposit 
Insurance  Act,  and.  for  federally  insured 
credit  unions,  means  the  National  Credit 
Union  Administration   See  12  U.S.C. 
1813(q):  12  CFR  931.2b  (1997).  The 
proposed  regulation  would  t;ontinue  to 
define  the  term  "appropriate  state 
regulator  "  to  mean  any  state  officer, 
agency,  supervisor  or  other  entity  that 
has  regulatorv  aufhoritv  over,  or  is 
empowered  to  institute  enforc:ement 
action  against,  a  memfjer.  See  12  CFR 
933.1(0  (1997). 

Under  the  proposed  rule,  the  Banks 
would  (as  the  Finance  Board  has  done) 
verify  a  nominee's  eligibility  by  relying 
on  the  information  each  nominee 
provides  on  Form  E-1   The  proposed 
rule  does  not  provide  for  any  review  of 
an  adverse  decision  on  a  particular 
nominee's  eligibility.  The  Finance 
Board  considered  establishing  some 
such  mechanism,  but  has  opted  not  to 
do  so,  pnncipally  due  to  the  time 
constraints  involved  and  the  relatively 
straightforward  nature  of  the  eligibility 
requirements.  Moreover,  the  procedures 
adopted  for  making  such  determinations 
will  be  subject  to  the  scrutiny  of  the 
Finance  Board's  examiners  'The  Finance 
Board  specifically  requests  comments 
on  the  need  for  such  a  provision. 

To  assist  the  Banks  in  their  eligibility 
determinations,  the  proposed  inile 
includes  three  provisions  describing 
situations  in  which  a  nominee  would 


not  be  eligible  to  be  a  director.  Each  of 
these  provisions  is  based  on  a  statutory 
prohibition  Specifically,  a  nominee  is 
not  eligible  to  become  an  elective 
director  if  he  or  she  is  currently  an 
elective  director,  unless  the  current  term 
of  office  would  expire  before  the 
commencement  of  the  new  term  of 
office.  In  addition,  a  nominee's 
prospective  service  must  not  be  barred 
by  the  term  limit  provisions  of  the  Act, 
and  a  nominee  may  not  be  an 
incumbent  appointive  director.  The 
term  limit  provision  makes  ineligible 
any  person  who  has  been  elected  to.  and 
served  all  or  part  of.  each  of  three 
consecutive  full  terms  of  office  as  an 
elective  director,  if  less  than  two  years 
have  passed  since  the  expiration  of  the 
last  temv  See  12  U  S.C   1427(d)(term 
limit  provision),  .^ny  such  individual 
would  be  eligible  to  run  for  an  elective 
directorship  that  begins  two  years  after 
the  end  of  that  director's  third  term. 

H  Election  Process— §932.8 

1.  Ballots 

Similar  to  the  current  process 
conducted  by  the  Finance  Board,  the 
proposed  rule  would  require  the  Bank  to 
prepare  a  ballot  for  each  voting  state 
with  a  directorship  to  be  filled  in  the 
election,  and  to  mail  the  ballot  to  all 
members  Icx^led  in  that  state  that  were 
members  as  of  the  record  date.  An 
institution  that  becomes  a  member  after 
the  record  date  is  not  eligible  to  vote  in 
that  vear  s  election  and  a  Bank  may  not 
provide  anv  such  institution  with  a 
ballot  or  allow  it  to  vote  during  that 
year  The  ballot  must  include  certain 
minimum  information,  including  an 
alphabetical  listing  of  the  names  of  each 
nominee,  the  name,  location  and  docket 
number  of  the  member  at  which  each 
nominee  serves,  the  nominee's  title  or 
position  with  the  member,  and  the 
number  of  elective  directorships  to  be 
filled  The  Bank  must  prepare  and  mail 
the  ballot  promptly  after  verifying  the 
eligibility  of  the  nominees,  and  must 
include  on  the  ballot  a  statement  that 
vtTite-in  candidates  are  not  permitted 
and  a  confidentiality  statement  that  the 
Bank  will  not  disclose  how  the  member 
voted,  which  is  intended  to  maintain 
ballot  secrecy. 

The  rule  would  allow  a  Bank  to 
include  other  relevant  information  on 
the  ballot,  at  its  discretion,  such  as  the 
number  of  votes  that  the  respective 
member  may  cast.  The  proposed  rule 
permits  Banks  to  conduct  a  30-day 
balloting  period,  at  a  minimum. 

2.  Lack  of  Nominees 

In  those  instances  where  the  number 
of  nominations  received  for  an  open 


elective  directorship  in  any  stale  is  less 
than  or  equal  to  the  number  of 
directorships  to  be  filled  in  the 
elections,  the  proposed  §932, 8(b) 
requires  a  Bank  to  declare  elected  any 
eligible  nominee  The  Bank  also  must 
notify  the  members  in  the  affected 
voting  state  that  the  directorships  have 
been  filled  without  an  election  due  to  a 
lack  of  nominees.  If  there  is  no  nominee 
for  a  particular  seat,  the  Bank  shall 
declare  the  seat  vacant  and  the  Bank's 
board  of  directors  shall  fill  the  vacancy 
by  majority  vote,  in  accordance  with  the 
provision  regarding  vacant  Bank 
directorships.  Any  person  chosen  to  fill 
a  vacancy  must  meet  all  of  the  eligibility 
requirements  for  that  seat,  which  means 
that  it  could  not  be  filled  by  a  director 
or  officer  of  a  member  located  in 
another  state,  or  by  a  person  barred  by 
the  term  limits  provisions  from  serving 
as  an  elective  director. 

3.  Voting 

The  proposed  rule  provides  that  a 
member  may  cast  a  number  of  votes 
equal  to  the  amount  of  stock  required  to 
be  held  as  of  the  record  date.  The  rule 
also  would  provide  that  a  member  may 
not  pool  its  votes  for  a  single  nominee, 
when  there  are  two  or  more  of)en 
elective  directorships  to  be  filled;  any 
nominee  selected  will  receive  only  the 
number  of  votes  that  the  member  is 
entitled  to  cast.  Proposed  §  932.8(c)  also 
would  prohibit  a  member  from  splitting 
its  votes  among  the  nominees  for  a 
single  open  elective  directorship. 

Proposed  §  932.8(c)  further  refquires  a 
member  to  vote  for  only  one  nominee 
for  each  available  elective  directorship. 
Each  nominee  shall  receive  all  of  the 
votes  the  member  is  entitled  to  cast.  The 
member  must  execute  the  ballot  by 
resolution  of  its  governing  body  or  by  an 
individual  with  authority  to  act  on 
behalf  of  its  governing  body,  and  deliver 
it  to  the  Bank  before  Ae  closing  date 
established  by  the  Bank  The  closing 
date  must  be  at  least  30  days  after  the 
ballots  are  mailed  to  the  members.  A 
member  may  not  change  a  ballot  after  it 
has  been  delivered  to  the  Bank,  and  any 
ballots  not  cast  in  accordance  with  these 
requirements  will  be  void. 

4.  Counting  Ballots 

Proposed  §  936.8(d)  provides  that  a 
Bank  may  not  open  any  ballot  until  after 
the  closing  date  and  may  not  include 
any  ballot  delivered  after  the  closing 
date.  Promptly  after  the  polls  close,  each 
Bank  must  tabulate  the  votes  cast  in 
accordance  with  the  regulatory 
requirements  and  declare  elected  the 
nominee  who  received  the  highest 
number  of  votes.  If  more  than  one 
elective  directorship  is  to  be  filled,  the 
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who  received  the  next  highest  number 
of  votes  and  so  on  until  all  open  elective 
directorships  are  filled.  In  the  event  of 
a  tie  for  the  last  available  seat,  the 
proposed  rule  requires  the  board  of 
directors  of  the  Bank,  by  majority  vote, 
to  declare  elected  one  of  the  nominees 
for  whom  the  number  of  votes  cast  was 
tied.  Proposed  §  932.8(d)(3)  requires  the 
Bank  to  retain  all  ballots  for  at  least  two 
(2)  years  after  the  date  of  the  election, 
and  bars  it  from  disclosing  the  way  in 
which  a  particular  member  voted. 

5.  Report  of  Election 

Promptly  following  the  election, 
proposed  §  932.8(e)  requires  each  Bank 
to  provide  written  notice  of  the  election 
results  to  the  Finance  Board,  all 
members  in  its  district,  and  each 
nominee.  The  report  of  the  election 
must  include:  (1)  the  name  of  the  newly 
elected  director,  the  name  and  location 
of  the  member  at  which  he  or  she  serves 
and  his  or  her  title  or  position  at  the 
member.  (2)  the  voting  state  the  newly 
elected  director  represents.  (3)  the 
expiration  date  of  the  new  director's 
term  of  office:  (4)  the  number  of 
members  voting  in  the  election  and  the 
number  of  votes  actually  cast,  each 
reported  by  voting  state:  and  (5)  the 
number  of  votes  cast  for  each  nominee. 

/.  Prohibition  on  Actions  to  Influence 
Director  Elections— §  932.9 

1.  Prohibition 

Section  932.9  of  the  proposed  rule 
revises  and  restates  the  coverage  of  the 
prohibition  on  actions  to  influence  the 
election  of  Bank  directors  contained  in 
§931.15  of  the  current  rule.  See  12  CFR 
931.15  (1997).  Proposed  §932. 5(a)(1) 
would  prohibit  any  director,  officer, 
attorney,  employee,  or  agent  of  the 
Finance  Board  or  of  a  Bank  from 
directly  or  indirectly  communicating,  in 
any  form,  support  for  the  nomination  or 
election  of  a  particular  individual  for  an 
elective  directorship,  or  from  taking  any 
other  action  to  influence  the  votes  for 
the  directorship.  Proposed  §932.9 
would  extend  to  members  the 
prohibition  on  communications 
indicating  that  any  official  of  the 
Finance  Board  or  of  a  Bank  supports  a 
particular  candidate,  but  members 
would  not  be  subject  to  the  "take  any 
other  action"  element  of  the  prohibition. 
In  effect,  the  provision  would  allow 
members  to  express  opinions  about 
director  nominees  so  long  as  they  do  not 
suggest  that  the  Finance  Board  or  the 
Bank  endorses  a  particular  candidate. 


2.  Exception  for  Incumbent  Bank 
Directors 

Proposed  §  932.9(b)  would  provide  an 
exception  from  the  prohibition  on 
actions  to  influence  the  election.  The 
exception  would  permit  an  incumbent 
Bank  director  acting  in  his  or  her 
personal  capacity  to  support  the 
nomination  or  election  of  any 
individual,  provided  that  the  director 
does  not  purport  to  represent  the  views 
of  the  Bank,  the  Finance  Board,  or  any 
director,  officer,  attorney,  employee  or 
agent  of  the  Bank  or  of  the  Finance 
Board.  The  use  of  the  word  "any"  is 
intended  to  allow  a  director  to  promote 
his  or  her  own  candidacy,  as  well  as 
that  of  other  persons.  The  reference  to 
"personal  capacity"  is  intended  to 
preclude  the  use  of  a  director's  official 
title,  position,  or  authority  associated 
with  the  position  of  Bank  director,  such 
as  through  use  of  Bank  stationery,  to 
endorse  a  candidate. 

/.  Selection  of  Appointive  Directors — 
§932  10 

1.  Selection 

Consistent  with  section  7(a)  of  the 
Act.  proposed  §932.10  would  provide 
that  the  Finance  Board  has  sole 
discretion  to  select  all  appointive 
directors.  See  12  U.S.C.  1427(a).  For 
ease  of  administration  and  to  ensure 
uniform  treatment  and  rigorous  review, 
the  Finance  Board  will  continue  to  rely 
upon  Form  A-1  (See  Appendix  A  to  the 
Preamble),  the  Appointive  Director 
Eligibility  Certification  Form,  to  elicit 
the  information  it  requires  to  determine 
whether  prospective  and  incumbent 
appointive  directors  meet  all  of  the 
statutory  eligibility  requirements.  In 
order  to  reduce  the  reporting  burden, 
the  Finance  Board  has  revised  Form  A- 
1  and  is  proposing  to  eliminate  Form  A- 
2. 

2.  Term  of  Office 

Proposed  §  932.10  designates  January 
1  as  the  commencement  date  for 
appointive  directors"  terms  of  office. 

K.  Conflicts  of  Interest  Policy  for  Bank 
Directors— §  932. 1 1 

1.  Adoption  of  Conflicts  of  Interest 
Policy 

To  prevent  conflicts  of  interest  that 
may  affect  a  Bank  director  in  the 
performance  of  his  or  her  official  duties, 
the  proposed  rule  includes  a  conflicts  of 
interest  provision  that  would  replace 
the  financial  disclosure  requirements 
and  the  prohibitions  on  service, 
finemcial  interests,  financial 
relationships,  and  gifts  in  the  current 
regulation.  See  12  CFR  932.18(b)-(d). 
932.2 l(b)-(c)  (1997).  The  proposal 


would  require  the  board  of  directors  of 
each  Bank  to  adopt  a  written  conflicts 
of  interest  policy,  and  would  specify  its 
minimum  contents.  The  Finance  Board 
intends  the  proposed  provisions,  which 
are  somewhat  more  general  in  nature 
and  afford  more  latitude  to  the  Banks, 
to  more  closely  parallel  the 
requirements  of  general  corporate 
practices. 

Under  proposed  §  932.11(a),  the 
conflicts  of  interest  policy  each  Bank 
adopts,  at  a  minimum,  must: 

(1)  Require  the  directors  to  administer 
the  affairs  of  the  Bank  fairly  and 
impartially  and  without  discrimination 
in  favor  of  or  against  any  member  or 
nonmember  borrower.  See  12  U.S.C. 
1427(j): 

(2)  Prohibit  the  use  of  a  director's 
official  position  for  personal  gain; 

(3)  Require  directors  to  disclose  actual 
or  apparent  conflicts  of  interest,  and 
establish  procedures  for  addressing  such 
conflicts; 

(4)  Provide  internal  controls  to  ensure 
that  reports  are  filed  and  the  conflicts 
are  disclosed  and  resolved  in 
accordance  with  the  conflicts  of  interest 
requirements:  and 

(5)  Establish  procedures  to  monitor 
compliance  with  the  conflicts  of  interest 
policy. 

2.  Disclosure  and  Recusal 

Proposed  §932. 11(b)  requires  a 
director  to  inform  promptly  the  board  of 
directors  of  any  and  all  situations  where 
the  director  or  any  immediate  family 
member  has  a  financial  interest  in  a 
matter  before  the  board  of  directors. 
This  disclosure  also  applies  to  any 
financial  interest  the  director  may  have 
in  any  organization  or  any  individual 
doing  business  with  the  Bank,  excluding 
any  interest  relating  to  the  member  at 
which  the  director  serves.  The  proposed 
rule  also  requires  each  director  to 
refrain  from  participating  in 
deliberations,  determinations  or  voting 
concerning  any  matter,  that  directly  or 
indirectly  affects  the  financial  or  other 
personal  interests  of  the  director  or  a 
member  of  his  or  her  immediate  family, 
or  that  would  result  in  a  detriment  to 
the  Bank  or  unfair  advantage  to  the 
Bank  or  its  members.  For  example,  this 
prohibition  would  preclude  a  director 
from  serving  as  a  consultant  to  his  or 
her  Bank.  All  directors  also  are  required 
to  provide  any  additional  information 
required  by  the  board  or  its  designee  to 
consider  and  resolve  any  conflicts  of 
interest. 

The  proposed  rule  also  would 
prohibit  directors  from  disclosing  or 
using  any  confidential  information  the 
director  acquires  in  the  course  of  official 
dutieis,  to  obtain  a  financial  benefit  for 
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themselves,  their  immediate  family,  or 
their  member. 

3.  Gifts 

Section  932.11(c)  of  the  proposed 
regulation  would  prohibit  a  director  or 
immediate  family  member  from 
accepting  any  substantial  gift  that  the 
recipient  has  reason  to  believe  is  given 
in  order  to  influence  a  director's  actions, 
or  where  acceptance  of  the  gift  could 
have  the  appearance  of  influencing  the 
director's  performance  of  his  or  her 
official  duties.  For  purposes  of  this 
provision,  §  932.11(e)  defines  the  term 
"substantial  gift"  to  mean  gifts  of  more 
than  token  value;  (ii)  entertainment  or 
hospitality  the  cost  of  which  is  in  excess 
of  what  considered  reasonable, 
customary,  and  accepted  business 
practice;  (iii)  any  other  items  or  services 
for  which  a  director  pays  less  than 
market  value. 

4.  Compensation 

•     Section  93 1,1 1(d)  of  the  proposed 
regulation  would  prohibit  a  director 
from  accepting  compensation  for 
services  performed  for  the  Bani^  from 
any  source  other  than  the  Bank  for 
which  the  services  are  performed. 

5.  Definitions 

Proposed  §  932  defines  terms  that  are 
used  in  the  conflicts  of  interest  section 
of  the  regulation. 

Section  932.11(e)(1)  of  the  proposed 
rule  defines  "immediate  family 
member"  to  mean  a  Banlc  director's 
parent,  sibling,  spouse,  child,  or 
dependent  or  any  other  relative  sharing 
the  same  residence  as  the  director. 

Section  932.11(e)(2)  defines  the  term 
"financial  interest"  to  mean  a  direct  or 
indirect  interest  in  any  activity, 
transaction,  property,  or  relationship 
that  involves  receiving  or  providing 
something  of  monetary  value,  and 
includes,  but  is  not  limited  to:  (i)  Any 
contractual  right  to  the  payment  of 
money,  whether  contingent  or  fixed;  (ii) 
ownership  or  control  of  10  perf:ent  or 
more  of  any  class  of  equity  security,  or 
any  security,  including  subordinated 
debt:  (iii)  employment  in  a  policy 
making  position:  or  (iv)  service  as  an 
officer,  director,  partner,  or  as  a  trustee 
or  in  a  similar  fiduciary  capacity. 

L.  Reporting  Requirements  for  Bank 
Directors— §932.12 

1.  Annual  Report 

Under  §§  932,18(0  and  932.21(g)  of 
the  current  rules,  every  appointive  and 
elective  director  must  annually  submit 
to  his  or  her  Bank  either  an  executed 
form  A-1  (appointive  directors)  or  E-1 
(elective  directors).  The  Finance  Board 
believes  that  the  current  annual 


reporting  requirements  may  be 
unnecessarily  burdensome  and 
duplicative  when  there  have  been  no 
changes  since  the  director  last 
submitted  such  information.  Therefore, 
under  §  932.12(aj  of  the  proposed  rule, 
if  there  have  been  no  changes  since  a 
director  last  submitted  the  requested 
information,  a  director  need  only 
annually  submit  a  certification  stating 
that  no  changes  have  occurred.  The 
director  must  make  this  certification  by 
signing  section  A  of  the  appropriate 
parts  of  Form  E-1,  for  elective  directors, 
or  A-1.  for  appointive  directors.  If 
changes  have  occurred,  proposed 
§  932, 12(a)  would  require  the  director  to 
complete  the  appropriate  parts  of  either 
Form  E-1  or  A-1.  Under  the  proposed 
rule,  both  elective  and  appointive 
directors  would  submit  their  annual 
reports  to  their  Bank,  but  the  Banks 
would  be  required  to  forward  a  copy  of 
the  Form  A-1  to  the  Finance  Board. 

2.  Report  of  Noncompliance 

Proposed  §  932.12(b)  carries  forward 
the  requirements  of  the  existing 
regulation  that  appointive  and  elective 
directors  who  know  or  have  reason  to 
believe  at  any  time  they  no  longer  meet 
the  statutory  or  regulatory  eUgibility 
requirements,  must  report  the  facts 
causing  the  loss  of  eligibility  in  wTiting 
within  30  days  of  first  discovering  those 
facts.  See  12  CFR  932.18(f);  12  CFR 
932.21(g)(2)(1997).  Under  the  current 
regulation,  such  reports  are  filed  only 
with  the  Finance  Board;  the  proposal 
would  require  all  directors  to  notify  the 
Bank,  but  appointive  directors  also 
would  be  required  to  forward  a  copy  to 
the  Finance  Board. 

Af.  Ineligible  Bank  Directors — §  932.13 

Consistent  with  section  7(fl  of  the  Act, 
§932.13  of  the  proposed  rule  provides 
that  a  directorship  (whether  elective  or 
appointive)  will  immediately  become 
vacant  upon  the  determination  by  the 
Finance  Board  or  the  Bank  (for  elective 
directors]  or  by  the  Finance  Board  (for 
appointive  directors)  that  the  director 
no  longer  meets  any  of  the  statutory  or 
regulatory  eligibility  requirements,  or 
has  failed  to  comply  with  the  reporting 
requirements  under  proposed  §932.12. 
See  12  U.S.C.  1427(fj  As  is  the  case 
under  the  existing  regulation,  an 
elective  director  who  has  been 
determined  to  be  ineUgible  or  to  have 
failed  to  comply  with  the  reporting 
reqmrements  may  not  continue  to  act  as 
a  director.  See  12  U.S.C.  1427(0(3);  12 
CFR  932.21(f)  (1997).  Also,  consistent 
with  the  existing  regulation  an 
appointive  director  who  has  been 
determined  to  be  meligible  or  who  has 
failed  to  comply  with  the  reporting 


requirements  may  continue  to  serve  as 
a  director  until  a  successor  assumes  the 
appointive  directorship  or  the  term  of 
office  expires,  whichever  occurs  first. 
See  12  U.S.C.  1427(0(2);  12  CFR 
932.18(e)(1).  The  Finance  Board,  in  its 
sole  discretion,  would  retain  the 
authority  to  grant  an  appointive  director 
a  period  of  time,  not  longer  than  ninety 
(90)  days,  to  come  into  compliance  with 
the  eUgibility  or  reporting  requirements. 

N.  Vacant  Bank  Directorships — §  932.14 

1.  Vacant  Elective  Directorships 

Proposed  §  932.14  implements  the 
provisions  of  section  7(0  of  the  Act  that 
concern  vacant  elective  directorships. 
See  12  U.S.C.  1427(0(1).  (3).  Under  the 
proposed  rule,  as  soon  as  practicable 
after  a  vacancy  occurs,  a  Bank  must  fill 
the  unexpired  term  of  office  of  a  vacant 
elective  directorship  by  a  majority  vote 
of  the  remaining  directors,  and  may  do 
so  regardless  of  whether  the  remaining 
directors  constitute  a  quorum  of  the 
board.  A  person  filling  a  vacancy  must 
satisfy  all  of  the  statutory  and  regulatory 
eligibility  requirements  for  elective 
directors,  which  the  Bank  must  verify 
before  allowing  the  person  to  assume 
the  office.  Promptly  after  verifying  the 
individual's  eligibility,  the  Bank  must 
provide  a  written  notice  to  the  Finance 
Board  and  each  of  its  members  that 
includes  the  name  of  the  new  elective 
director,  the  name  and  location  of  the 
member  for  which  the  new  director 
serves,  the  new  director's  title  or 
position  with  the  member,  the  voting 
state  the  new  director  represents,  and 
the  expiration  date  of  the  new  director's 
term  of  office. 

2.  Vacant  Appointive  Directorships 

Proposed  §  932.14(b)  implements  the 
provisions  of  section  7(0  of  the  Act  that 
concern  vacant  appointive 
directorships.  See  12  U.S.C.  1427(0(1), 
(2).  Under  the  proposed  rule,  as  soon  as 
practicable  after  a  vacancy  occurs,  the 
Finance  Board  must  fill  the  unexpired 
term  of  office  of  a  vacant  appointive 
directorship  in  the  same  manner  it  fills 
open  appointive  directorships.  Promptly 
after  filling  a  vacant  appointive 
directorship,  the  Finance  Board  must 
provide  a  wnritten  notice  to  the 
appropriate  Bank  that  includes  the 
name  of  the  new  appointive  director, 
the  name  and  location  of  the 
organization  with  which  the  new 
director  is  affiliated,  if  any.  the  new 
director's  title  or  position  with  such 
organization,  and  the  expiration  date  of 
the  new  director's  term  of  office.  The 
Bank,  in  turn,  must  promptly  provide 
this  information  to  each  of  the  members 
vdthin  its  district. 
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O.  Minimum  Number  of  Elective 
Directorships— §  932. 15 

Proposed  §932.15  redesignates  the 
list  of  grandfathered  directorships  and 
revises  it  to  identify  only  those  states 
that  were  entitled  to  more  than  one 
elective  directorship  on  December  31. 
1960.  The  substance  of  the  grandfather 
provision  for  the  remaining  states  is 
preserved  through  the  proposed 
designation  provision,  which  would 
allocate  a  minimum  of  one  seat  to  each 
state. 

P.  Technical  Changes  to  Part  932 

Additional  changes  to  provisions  of 
part  932  that  concern  Bank  directors  are 
intended  to  eliminate  obsolete 
references  and  reorganize  provisions 
that  appear  in  the  current  regulation. 
Accordingly,  the  Finance  Board  is 
proposing  to  redesignate  the  following 
provisions  of  Part  932  without  change: 
§932.26.  concerning  the  location  of 
Bank  board  of  directors  and  committee 
meetings,  redesignated  to  §932.16  of 
subpart  B;  §932.27.  concerning  the 
compensation  and  expenses  of  Bank 
directors,  to  §932.17  of  subpart  B; 
§932.40.  concerning  selection  by  the 
Bank  of  officers  and  employees,  to 
§932.18  of  subpart  C;  and  §932.41, 
concerning  compensation  of  Bank 
officers  and  employees,  to  §  932.19  of 
subpart  C.  The  Finance  Board  is 
proposing  to  eliminate  provisions  of 
part  932  that  would  be  rendered 
obsolete  by  the  proposed  changes.  See 
12  CFR  932.23.  932.28-29.  932.50-51. 
932.60-62. 

Q.  Part  922 

The  Finance  Board  has  identified  the 
financial  and  service  prohibitions  and 
reporting  requirements  applicable  to  the 
four  Finance  Board  directors  appointed 
by  the  President,  by  and  with  the  advice 
of  the  Senate  (appointed  Finance  Board 
directors)  as  unnecessarily  burdensome 
or  duplicative.  See  12  U.S.C. 
1422a(b)(l)(B);  12  CFR  part  922. 
Accordingly,  the  Finance  Board 
proposes  to  eliminate  part  922  of  its 
regulations.  Repeal  of  part  922  is 
consistent  with  the  goal  of  the 
Regulatory  Reinvention  Initiative  of  the 
National  Performance  Review  to  reduce 
the  total  number  of  regulations  of 
executive  agencies. 

Section  2A(b)(l)(B)  of  the  Act  requires 
appointed  Finance  Board  directors  to  be 
citizens  of  the  United  States.  See  12 
U.S.C.  1422a(b)(l){B).  Because  an 
individual  appointed  Finance  Board 
director  must  satisfy  all  statutory 
conditions.  §922.2,  which  essentially 
reiterates  the  statutory  requirements  is 
unnecessary. 


Section  2A(b)(2)(C)  imposes  conflicts 
of  interest  limitations  on  appointed 
Finance  Board  directors,  including  a 
prohibition  on  serving  as  a  director  or 
officer  of  any  Bank  or  any  member  of 
any  Bank,  or  holding  shares  of.  or  any 
other  financial  interest  in,  any  member 
of  any  Bank.  See  12  U.S.C. 
1422a(b)(2)(C).  Under  the  Ethics  in 
Government  Act  of  1978.  as  amended,  5 
U.S.C.  App.  101  et  seq..  and  the 
implementing  regulations  promulgated 
by  the  Office  of  Government  Ethics 
(OGE).  5  CFR  parts  2635  and  2636, 
appointed  Finance  Board  directors  are 
subject  to  conflicts  of  interest 
limitations  that  are  more  exacting  than, 
and  encompass  the  prohibitions 
imposed  by,  section  2A  of  the  Act.  OGE 
regulations  also  require  appointed 
Finance  Board  directors  to  disclose  as  a 
part  of  the  Senate  confirmation  process 
and  annually  thereafter  in  writing  to  the 
Finance  Board's  designated  agency 
ethics  official  and  OGE.  detailed 
information  regarding  financial  interests 
that  may  pose  conflicts  of  interest.  See 
5  U.S.C.  App.  101(c);  5  CFR  2634.201. 
2634.202  (1997).  Therefore,  the  conflicts 
of  interest  provisions  contained  in 
§§922.3  through  922.5,  essentially 
duplicate  existing  reporting 
requirements,  and  thus  are  unnecessary. 

R.  Parts  931.  933.  934.  and  941 

The  Finance  Board  is  proposing  to 
make  conforming  changes  to  parts  931. 
933.  934,  and  941  of  its  regulations.  See 
12  CFR  parts  931,  933,  934,  and  941. 
The  Finance  Board  is  proposing  to 
eliminate  definitions  of  terms  that 
appear  currently  in  part  932  but  would 
no  longer  be  used  under  the  proposal. 
See  id.  §§931.13-40. 

Section  932.3  of  the  current  rule 
concerns  Bank  dividends  which  the 
Finance  Board  is  proposing  to 
redesignate  without  change  to  part  934 
of  the  Finance  Board's  regulations, 
which  concerns  the  operations  of  the 
Banks.  See  /d.  part  934. 

Part  933  of  the  Finance  Board's 
regulations  concern  membership  in  the 
Banks.  See  id.  part  933.  The  proposed 
changes  to  part  932  would  conflict  with 
certain  provisions  of  the  membership 
rule  that  concern  voting  rights. 
Accordingly,  the  Finance  Board  is 
proposing  to  eliminate  all  references  to 
voting  rights  that  appear  in  §  933.18  and 
§§  933.24  through  933.28. 

III.  Regulatory  Flexibility  Act 

The  proposed  rule  implements 
statutory  requirements  binding  on  all 
Banks,  all  Bank  members,  and  all 
prospective  and  incumbent  Bank 
directors.  The  Finance  Board  is  not  at 
liberty  to  make  adjustments  in  those 


requirements  to  accommodate  small 
entities.  The  Finance  Board  has  not 
imposed  any  additional  regulatory 
requirements  that  will  have  a 
disproportionate  impact  on  small 
entities.  In  addition,  in  an  effort  to 
reduce  the  reporting  burden  on 
prospective  and  incumbent  Bank 
directors,  the  Finance  Board  has 
streamlined  Form  E-1.  the  Elective 
Director  Eligibility  Certification  Form, 
and  Form  A-1.  the  Appointive  Director 
Eligibility  Certification  Form, 
eliminated  Forms  E-2  and  A-2.  and  will 
allow  individuals  to  certify  that  no 
changes  have  occurred  since  they  last 
submitted  required  information  rather 
than  completing  anew  the  entire  form. 
Thus,  in  accordance  with  the  provisions 
of  the  Regulatory  Flexibility  Act,  the 
Finance  Board  hereby  certifies  that  this 
proposed  rule,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C. 
605(b' 

rV.  Paperwork  Reduction  Act 

The  Finance  Board  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  an  analysis  of  the  collection  of 
information  contained  in  Forms  E-1  and 
A-1  and  the  proposed  rule,  described 
more  fully  in  part  II  of  the 
Supplementary  Information.  The 
Finance  Board  will  use  the  information 
collection  to  determine  whether 
prospective  and  incumbent  appointive 
directors  satisfy  the  statutory  and 
regulatory  eligibility  and  reporting 
requirements.  Only  individuals  meeting 
these  requirements  may  serve  as 
appointive  Bank  directors.  See  12  U.S.C. 
1427(a).  (f)(2).  The  Banks  and.  where 
appropriate,  the  Finance  Board,  will  use 
the  information  collection  to  determine 
whether  prospective  and  incumbent 
elective  directors  satisfy  the  statutory 
and  regulatory  eligibility  and  reporting 
requirements.  Only  individuals  meeting 
these  requirements  may  serve  as  elective 
Bank  directors.  Sc?  id.  1427(a),  (b), 
(f)(3).  Responses  are  required  to  obtain 
or  retain  a  benefit.  See  id.  1427.  The 
Finance  Board  and  Banks  will  maintain 
the  confidentiality  of  information 
obtained  from  respondents  pursuant  to 
the  collection  of  information  as  required 
by  applicable  statute,  regulation,  and 
agency  policy.  Books  or  records  relating 
to  this  collection  of  information  must  be 
retained  as  provided  in  the  regulation. 

Likely  respondents  and/or 
recordkeepers  will  be  the  Banks.  Bank 
members,  and  prospective  and 
incumbent  Bank  directors.  Potential 
respondents  are  not  required  to  respond 
to  the  collection  of  information  unless 
the  regulation  collecting  the  information 


Federal  Register    Vol    63    No    92    \Vednesda\     M<-.\    13.  1 998 / Proposed  Rules 


:65,iM 


displays  a  currently  valid  control 
number  assigned  bs  the  O.MB.  See  44 
U.S.C.  3512(a). 

The  estimated  annual  reporting  and 
recordkeeping  hour  burden  is: 

a.  Number  of  respondents  3,442 

b.  Total  annual  responses  3.442 

Percentage  of  these  re- 
sponses collected  elec- 
tronically    0 

c.  Total  annual  hours  re- 
quested    1.172 

d.  Current  OMB  inventory  ....  376 

e.  Difference  796 

The  estimated  annual  reporting  and 
recordkeeping  cost  burden  is: 

a.  Total  annualized  capital/startup 

cost*  $180,000.00 

b.  Total  annual  costs  (O&M)  24.000  00 

c.  Total  annualized  cost  requested  ..  0 

d.  Current  OMB  inventory  0 

e.  Difference  $204,000.00 


Comments  concerning  the  accuracy  of 
the  burden  estimates  and  suggestions  for 
reducing  the  burden  may  be  submitted 
to  the  Finance  Board  in  writing  at  the 
address  listed  above 

The  Finance  Board  has  submitted  the 
collection  of  information  to  OMB  for 
review  in  accordance  with  section 
3507(d)  of  the  Paperuork  Reduction  Act 
of  1995,  codijied'a!  44  U.S.C.  3507(d). 
Comments  regarding  the  proposed 
collection  of  information  may  be 
submitted  in  writing  to  the  Office  of 
Information  and  Regulatory  .Affairs  of 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Federal 
Housing  Finance  Board,  Washington. 
D.C.  20503  by  June  29.  1998. 

List  of  Subjects 

12  CFR  Part  922 

Conflict  of  interests. 

12  CFR  Part  931 

Banks,  banking.  Federal  home  loan 
banks. 

12  CFR  Part  932 

Banks,  banking,  Confiict  of  interests. 
Elections.  Ethical  conduct.  Federal 
home  loan  banks.  Financial  disclosure. 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  933 

Credit,  Federal  home  loan  banks, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  934 

Federal  home  loan  banks.  Securities. 
Surety  bonds. 


12  CFR  Part  941 

Federal  home  loan  banks. 
Organization  and  functions 
(Government  agencies). 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  proposes  to 
amend  chapter  IX,  title  12.  parts  922, 
931,  932,  933.  934,  and  941  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  922— [REMOVED] 

1.  Under  the  authority  in  12  U.S.C. 
1422a  and  1422b.  remove  part  922. 

PART  931— DEFINITIONS 

1.  The  authority  citation  for  part  931 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a  and  1422b. 

§§931.13  through  931.40    [Removecfl 

2.  Remove  §§  931.13  through  931.40. 

§§931,11  and  931  12    [Redesignated  as 
§§931.5  and  931.6] 

3.  Redesignate  §§931.11  and  931.12 
as  §§  931.5  and  931.6,  respectively. 

PART  934— OPERATIONS  OF  THE 
BANKS 

1.  The  authority  citation  for  part  934 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a,  1422b,  1431(g), 

1432(al   and  1442 

§  932.3     [Redesignated  as  §  934. 1 7] 

2.  Redesignate  §  932.3  as  §  934.17. 

PART  932— DIRECTORS,  OFFICERS. 
AND  EMPLOYEES  OF  THE  BANKS 

1   Revise  the  heading  of  part  932  to 
read  as  set  forth  above. 

2.  Revise  the  authority  citation  for 
part  932  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3).  1422b(a). 
1426,  and  1427;  42  U.S.C.  8101  et  seq. 

3.  Revise  the  table  of  contents  of  part 

932  to  read  as  follows: 

Subpart  A — Definitions 

Se( 

932.1  Definitions. 

932.2  Dates. 

Subpart  B — Bank  Directors 

932.3  Director  Elections. 

932.4  Capital  Stock  Report. 

932.5  Determinations  of  member  votes. 

932.6  Elective  director  nominations. 

932.7  Eligibility  requirements  for  elective 
directors. 

932.8  Elections  process. 

932.9  Prohibition  on  actions  to  influence 
director  elections. 

932.10  Selection  of  appointive  directors. 

932.11  Conflicts  of  interest  policy  for  Bank 
directors. 

932.12  Repwrting  requirements  for  Bank 
directors. 


932.13  Ineligible  Bank  directors. 

932.14  Vacant  Bank  directorships. 

932.15  Minimum  number  of  elective 
directorships. 

932.16  Site  of  board  of  directors  and 
committee  meetings. 

932.17  Compensation  and  expenses  of  Bank 
directors 

Subpart  C— -Selection  o'  Banii  O-icfc's  a-td 
Ernpioyeea. 

^j^.'ib    Selection  of  Bank  ofBcer  and 

employees. 
932.19    Compensation  of  Bank  officers  and 

employees. 

4.  Designate  §§932.1  and  932.2  as 
subpart  A  and  add  a  subpart  heading  to 

read  as  follows: 

Subpart  A— Oetmittois 

5.  Revise  §932.1  to  read  as  follows: 


§932 


De^n'tlor!S. 


i-or  purposes  of  this  part: 

Act  means  the  Federal  Home  Loan 
Act.  as  amended  (12  U.S.C.  1421  et 
seq.]. 

Bank  or  Banks  means  a  Federal  Home 
Loan  Bank  or  the  Federal  Home  Loan 
Banks. 

Bona  fide  resident  of  a  Bank  district 
means  an  individual  who: 

(1)  Maintains  a  principal  residence 
within  the  Bank  district;  or 

(2)  Owns  or  leases  in  his  or  her  own 
name  a  residence  within  the  Bank 
district  and,  if  serving  as  an  elective 
director,  is  an  officer  or  director  of  a 
member  located  in  a  voting  state  within 
the  Bank  district;  or 

(3)  If  serving  as  an  appointive 
director,  is  employed  within  a  voting 
state  within  the  Bank  district. 

Docket  Number  means  the  number 
assigned  to  each  member  by  the  Finance 
Board  and  used  by  the  Finance  Board 
and  the  Banks  to  identify  a  particular 
member. 

Finance  Board  means  the  agency 
established  as  the  Federal  Housing 
Finance  Board. 

Member  means  an  institution 
admitted  to  membership  and  owning 
capital  stock  in  a  Bank. 

Record  date  means  December  31  of 
the  calendar  year  immediately 
preceding  the  election  year. 

Voting  state  means  the  District  of 
Columbia,  Puerto  Rico,  or  the  state  of 
the  United  States  in  which  a  member's 
principal  place  of  business,  as 
determined  in  accordance  with  f)art  933 
of  this  chapter,  is  located  as  of  the 
record  date.  The  voting  state  of  a 
member  with  a  principal  place  of 
business  located  in  the  U.S.  Virgin 
Islands  as  of  the  record  date  shall  be 
Puerto  Rico,  and  the  voting  state  of  a 
member  with  a  principal  place  of 
business  located  in  American  Samoa. 
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Northern  Mariana  Islands  as  of  the 
record  date  shall  be  Hawaii. 

6.  Add  §  932.2  to  subpart  A  to  read  as 
follows: 

§932.2     Dates. 

If  any  date  specified  in  this  part,  or 
specified  by  a  Bank  pursuant  to  this 
part,  falls  on  a  Saturday.  Sunday,  or 
federal  holiday,  the  relevant  time  period 
shall  be  deemed  to  include  the  next 
business  day. 

7.  Designate  §§  932.3  through  932.17 
as  subpart  B  and  add  a  subpart  heading 
to  read  as  follows: 

Subpart  &— BanK  Directors 

8.  Add  *)  932.3  to  subpart  B  to  read  as 

follows: 

%  932.3    Director  elections. 

(a)  Responsibilities  of  the  Banks  Each 
Bank  annually  shall  conduct  an  election 
the  purpose  of  which  is  to  fill  all 
elective  directorships  designated  by  the 
Finance  Board  as  commencing  on 
January  1  of  the  calendar  year 
immediately  following  the  year  of  the 
election.  Subject  to  the  provisions  of  the 
Act  and  in  accordance  with  the 
requirements  of  this  part,  the 
disinterested  members  of  the  board  of 
directors  of  each  Bank,  or  a  committee 
of  disinterested  directors,  shall 
administer  and  conduct  the  annual 
election  of  directors.  The  term  of  office 
of  each  elective  directorship  shall  be 
two  years  and  shall  commence  on 
January  1  of  the  calendar  year 
immediately  following  the  year  in 
which  the  election  is  held.  Each  Bank 
shall  complete  the  election  in  sufficient 
time  to  allow  newly  elected  directors  to 
assume  their  seats  on  January  1  of  the 
year  immediately  following  the  election. 

{h]  Designation  of  elective 
directorships  The  Finance  Board 
annually  shall  establish  the  number  of 
elective  directorships  for  each  Bank, 
which  are  to  be  allocated  as  follows; 

(1)  One  elective  directorship  shall  be 
allocated  to  each  state  within  the  Bank 
district; 

(2)  If  the  total  number  of  elective 
directorships  allo<:ated  pursuant  to 
paragraph  (b)(1)  of  this  section  is  less 
than  eight,  the  Finance  Board  shall 
allocate  additional  elective 
directorships  among  the  states,  using 
the  method  of  equal  proportions,  until 
the  total  allocated  for  the  Bank  equals 
eight: 

(3)  If  the  number  of  elective 
directorships  allocated  to  any  state 
pursuant  to  paragraphs  (b)(1)  and  (2)  of 
this  section  is  less  than  the  number 
allocated  to  that  state  on  December  31. 
1960.  as  specified  in  §932.15,  the 


Finance  Board  shall  allocate  such 
additional  elective  directorships  to  that 
state  until  the  total  allocated  equals  the 
number  allocated  to  the  Bank  on 
December  31.  1960; 

(4)  Pursuant  to  section  7(e)  of  the  Act. 
the  Federal  Home  Loan  Bank  of  New 
York  is  hereby  allocated  one  additional 
elective  directorship,  which  is 
designated  as  representing  the  members 
in  the  Commonwealth  of  Puerto  Rico; 

(5)  Pursuant  to  section  7(a)  of  the  Act. 
in  any  Bank  district  that  includes  five  or 
more  states,  the  Finance  Board  may 
increase  the  number  of  elective 
directorships  up  to  thirteen,  and  the 
number  of  appointive  directorships  up 
to  three-fourths  of  the  number  of 
elective  directorships.  In  determining 
the  number  of  appointive  directorships, 
the  Finance  Board  may  round  up  to  the 
nearest  whole  number. 

(c)  Notification.  On  or  before  May  10 
of  each  year,  the  Finance  Board  shall 
notify  each  Bank  in  writing  of  the  total 
number  of  elective  directorships 
established  for  the  Bank  and  the  number 
of  elective  directorships  designated  as 
representing  the  members  in  each  voting 
state  in  the  Bank  district.  If  the  Finance 
Boards  annual  designation  of  elective 
directorships  for  a  particular  state 
would  result  in  a  decrease  in  the 
number  of  seats  allocated  to  that  state 
for  the  following  year,  the  decrease  shall 
not  require  any  incumbent  director  to 
surrender  his  or  her  directorship  prior 
to  the  expiration  of  the  full  term  of 
office. 

(d)  Transition.  The  term  of  office  of 
each  elective  directorship  existing  on 
the  effective  date  of  this  section  shall 
continue  to  its  scheduled  expiration 
date,  and  the  Banks  may  not  thereafter 
alter  the  commencement  or  expiration 
date  for  any  elective  directorship  in 
conducting  the  annual  election  of 
directors. 

9.  Add  §  932.4  to  subpart  B  to  read  as 

follows: 

f  »32.4    Capital  Stock  Report. 

(a)  On  or  before  April  10  of  each  year, 
each  Bank  shall  submit  to  the  Finance 
Board,  for  its  use  in  designating  the 
elective  directorships,  and  to  each 
member  a  capital  stock  report  that 
indicates,  as  of  the  record  date,  the 
number  of  members  in  each  voting  state 
in  the  Bank's  district,  and  the  number 
of  shares  of  capital  stock  required  to  be 
held  by  each  member  (identified  by 
docket  number),  and  the  aggregate  total 
number  of  shares  of  capital  stock 
required  to  be  held  by  all  members  in 
each  voting  state  in  the  Bank's  district. 
The  Bank  shall  certify  to  the  Finance 
Board  that  to  the  best  of  its  knowledge 
the  information  provided  in  the  capital 


stock  report  is  accurate  and  complete, 
and  that  it  has  notified  each  member  of 
its  minimum  capital  holdings  pursuant 
to  §933.22(b)(l)  of  this  chapter.  A 
member  may  object  to  its  required 
capital  holdings  determined  under 
§  933.22(b)(1)  of  this  chapter  by 
notifying  the  Finance  Board  and  its 
Bank  in  writing  within  15  days  after  the 
date  on  which  the  member  receives  that 
information.  The  Finance  Board  shall 
promptly  resolve  any  differences,  which 
determination  by  the  Finance  Board 
shall  be  final. 

(b)  A  Bank  shall  determine  the 
number  of  shares  of  capital  stock  each 
member  is  required  to  hold  as  of  the 
record  date  in  the  following  manner: 

(1 )  The  number  of  shares  of  capital 
stock  shall  be  equal  to  the  greater  of  the 
advances-to-capital  stock  requirement 
under  §  935.15(a)  of  this  chapter,  or  the 
minimum  capital  stock  requirement 
under  §  933.20(a)  of  this  chapter. 

(2)  If  a  memh»er  has  elected  to 
purchase  its  minimum  required  capital 
stock  in  installments  under 

§  933.20(b)(2)  of  this  chapter,  the 
number  of  shares  of  capital  stock 
required  to  be  held  as  of  the  record  date 
shall  be  the  cumulative  total  of  shares 
of  capital  stock  actually  purchased  as  of 
the  record  date. 

10.  Add  §  932.5  to  subpart  B  to  read 
;\<i  fnllnw<;- 

§  93Z5     Delermination  of  memoer  votes 

(a)  Authority.  The  Bank  shall 
determine,  in  accordance  with  this 
section,  the  number  of  votes  each 
member  of  the  Bank  may  cast  in  the 
election  of  directors. 

(b)  Determination.  The  number  of 
votes  a  member  may  cast  for  any 
elective  director  nominee  shall  be  the 
lesser  of  the  number  of  shares  of  capital 
stock  the  member  was  required  to  hold 
as  of  the  record  date,  as  determined  in 
accordance  with  §  932.4(b),  or  the 
average  number  of  shares  of  capital 
stock  required  to  be  held  by  all  of  the 
members  in  its  voting  state  as  of  the 
record  date. 

11.  Add  §932.6  to  subpart  B  read  as 
follows: 

§  932  6    Elective  director  nominations. 

vj,  Election  annt:.':'.  .:••;■•   ^N  ithin  a 
reasonable  time  in  advance  of  an 
election,  a  Bank  shall  provide  to  each 
member  in  its  district  a  written  notice 
of  the  election  that  includes: 

(1)  The  number  of  elective 
directorships  designated  as  representing 
the  members  in  each  voting  state  in  the 
Bank  district; 

(2)  The  name  of  each  incumbent  Bank 
director,  the  name  and  location  of  the 
member  at  which  each  elective  director 
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serves,  and  the  name  and  location  of  the 
organization  with  which  each 
appointive  director  is  affiliated,  if  any, 
and  the  expiration  date  of  each  Bank 
director's  term  of  office: 

(3)  An  attachment  indicating  the 
name,  location,  and  docket  number  of 
every  member  in  the  member's  voting 
state,  arid  the  number  of  votes  each  such 
member  may  cast  in  the  election,  as 
determined  in  accordance  with 

§  932.5(b);  and 

(4)  A  nominating  certificate. 

fb)  Nominations.  (1)  Any  member  that 
is  entitled  to  vote  in  the  election  may 
nominate  an  eligible  individual  to  fill 
each  available  elective  directorship  for 
its  voting  state  by  submitting  to  its 
Bank,  prior  to  a  deadline  to  be 
established  by  the  Bank,  a  nominating 
certificate  duly  adopted  by  the 
member's  governing  body  or  by  an 
individual  authorized  to  act  on  behalf  of 
the  member's  governing  body 

(2)  The  nominating  certificate  shall 
include  the  name  of  the  nominee  and 
the  name,  location,  and  docket  number 
of  the  member  at  which  the  nominee 
serv'es  as  an  officer  or  director. 

(3)  The  Bank  shall  establish  a 
deadline  for  submitting  nominating 
certificates,  which  shall  be  no  earlier 
than  30  calendar  days  after  the  date  on 
which  the  Bank  mails  the  notice 
required  by  paragraph  (a)  of  this  section, 
and  the  Bank  shall  not  accept 
certificates  received  after  that  deadline. 
The  Bank  shall  retain  all  nominating 
certificates  for  at  least  two  years  after 
the  date  of  the  election 

(c)  Accepting  nominations.  A  Bank 
shall  notify  in  writing  any  person 
nominated  for  an  elective  directorship 
promptly  upon  receipt  of  the 
nominating  certificate,  A  person  may 
accept  the  nomination  onlv  by 
submitting  an  executed  P'orm  E-1  to  the 
Bank  prior  to  the  deadline  established 
by  the  Bank,  (Form  E-1  is  available 
pursuant  to  §  900.51  of  this  chapter)   .A 
Bank  shall  allow  each  nominee  at  least 
30  calendar  days  after  the  date  of  the 
notice  of  nomination  within  which  to 
submit  the  executed  form  A  nominee 
mav  decline  the  nomination  by  so 
advising  the  Bank  in  writing,  or  by 
failing  to  submit  the  Form  E-1  prior  to 
the  deadline.  Each  Bank  shall  retain  all 
information  received  under  this 
paragraph  for  at  least  two  years  after  the 
date  of  the  election, 

12.  Add  §  932,':'  to  subpart  B  read  as 
follows 

§  932.7     EllgtblHty  requirements  tor  elective 
directors. 

lai  Eligibility  verification.  A  Banit 
shall  verify  that  each  nominee  meets  all 
of  the  ehgibilitv  requirements  for 


elective  directors  set  forth  in  the  Act 
and  this  part  before  placing  that 
nominee  on  the  ballot  prepared  by  the 
Bank  under  §  932.8(a). 

(b)  Eligibility  requirements.  Each 
elective  director,  and  each  nominee, 
shall  be: 

(1)  A  citizen  of  the  United  States; 

(2)  A  bona  fide  resident  of  the  Bank 
district;  and 

(3)  An  officer  or  director  of  a  member 
that  is  located  in  the  voting  state  to  be 
represented  by  the  elective  directorship, 
was  a  member  of  the  Bank  as  of  the 
record  date,  and  meets  all  minimum 
capital  requirements  estabhshed  by  its 
appropriate  federal  regulator  or 
appropriate  state  regulator.  For  purposes 
of  this  paragraph  (b)(3),  the  term 
appropriate  federal  regulator  has  the 
same  meaning  as  the  term  "appropriate 
Federal  banking  agency"  in  section  2(3] 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(q)).  and.  for  federally 
insured  credit  unions,  shall  mean  the 
National  Credit  Union  Administration, 
and  the  term  appropriate  state  regulator 
means  any  state  officer,  agency, 
supervisor,  or  other  entity  that  has 
regulatory  authority  over,  or  is 
empowered  to  institute  enforcement 
action  against,  a  member. 

(c)  Restrictions.  A  nominee  is  not 
eligible  if  he  or  she: 

U)  Is  an  incumbent  elective  director, 
unless: 

(i)  The  incumbent  director's  term  of 
office  would  expire  before  the  new  term 
of  office  would  begin;  and 

(ii)  The  new  term  of  office  would  not 
be  barred  by  the  term  limit  provision  of 
section  7(d)  of  the  Aci. 

(2)  Is  a  forrr.er  elective  director  whose 
service  would  be  barred  by  the  term 
limit  provision  of  section  7(d)  of  the 
Act. 

(3)  Is  an  incumbent  appointive 
director. 

13.  Revise  §  932.8  to  read  as  follows: 

§932.8    Election  process. 

la)  Ballots  Promptly  after  verifying 
the  eligibility  of  all  nominees  in 
accordance  with  «*  932,7(aj.  a  Bank  shall 
prepare  a  ballot  for  each  voting  state  for 
which  an  elective  directorship  is  to  be 
filled  and  shall  mail  the  ballot  to  all 
members  within  that  state  that  were 
members  as  of  the  record  date.  A  ballot 
shall  include  at  least  the  following 
provisions: 

(1)  An  alphabetical  listniic  (if  the 
names  of  each  nominee  for  the 
members  voting  state,  the  name, 
location,  and  docket  number  of  the 
member  at  which  each  nominee  serves, 
the  nominees  title  or  position  with  the 
member,  and  the  number  of  elective 
directorships  to  be  filled  by  members  in 
that  voting  state  m  the  election; 


(2)  A  statement  that  write-in 
candidates  are  not  permitted;  and 

(3)  A  confidentiality  statement 
prohibiting  the  Bank  from  disclosing 
how  a  member  voted, 

(b)  Lack  of  nominees.  If,  for  any  voting 
state,  the  number  of  nominees  is  equal 
to  or  less  than  the  number  of  elective 
directorships  to  be  filled  in  the  election, 
the  Bank  shall  not  prepare  or  distribute 
a  ballot,  and  shall  declare  elected  any 
eligible  nominee,  declare  vacant  any 
elective  directorship  that  lacks  an 
eligible  nominee,  and  notify  the 
members  in  the  affected  voting  state  in 
writing  that  the  directorships  have  been 
filled  without  an  election  due  to  a  lack 
of  nominees.  If  necessary,  as  soon 
thereafter  as  practicable,  the  board  of 
directors  shall  fill,  by  a  majority  vote, 
any  elective  directorship  that  has  been 
declared  vacant  for  a  lack  of  a  nominee, 
in  accordance  with  §  932.14(a). 

(c)  Voting.  For  each  direaorship  to  be 
filled,  a  member  may  cast  the  number  of 
votes  determined  by  the  Bank  pursuant 
to  §  932.5.  A  member  may  not  split  its 
votes  among  multiple  nominees  for  a 
single  directorship,  nor,  where  there  are 
multiple  directorships  to  be  filled  for  a 
voting  state,  may  it  cumulatively  vote 
for  a  single  nominee.  To  vote,  a  member 
shall: 

(1)  Mark  on  the  ballot  the  name  of  not 
more  than  one  of  the  nominees  for  each 
elective  directorship  to  be  filled  in  the 
member's  voting  state.  Each  nominee  so 
selected  shall  receive  all  of  the  votes 
that  the  member  is  eligible  to  cast. 

(2)  Execute  the  ballot  by  resolution  of 
the  member's  governing  body,  or  by  an 
appropriate  writing  signed  by  an 
individual  authorized  to  act  on  behalf  of 
the  governing  body. 

(3)  Deliver  the  executed  ballot  to  the 
Bank  on  or  before  the  closing  date  that 
has  been  established  by  the  Bank,  which 
shall  be  no  earlier  than  30  calendar  days 
after  the  date  the  ballots  are  mailed  in 
accordance  with  paragraph  (b)  of  this 
section.  A  member  may  not  change  a 
ballot  after  it  has  been  delivered  to  the 
Bank. 

(4)  Any  ballots  cast  in  violation  of  this 
subsection  shall  be  void. 

(d)  Counting  ballots.  A  Bank  shall  not 
open  any  ballot  until  after  the  closing 
date,  and  may  not  include  in  the 
election  results  any  ballot  received  after 
the  closing  date.  Promptly  after  the 
closing  date,  each  Bank  shall  tabulate, 
by  each  voting  state,  the  votes  cast  in 
accordance  with  paragraph  (c)  of  this 
section,  and  shall  declare  elected  the 
nominee  receiving  the  highest  number 
of  votes. 

(1)  If  more  than  one  elective 
directorship  is  to  be  filled  in  a  voting 
state,  the  Bank  shall  declare  elected 
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each  successive  nominee  receiving  the 
next  highest  number  of  votes  until  all 
open  elective  directorships  for  that 
voting  state  are  Tilled. 

(2)  In  the  event  of  a  tie  for  the  last 
available  seat,  the  incumbent  board  of 
directors  of  the  Bank  shall,  by  a  majority 
vote,  declare  elected  one  of  the 
nominees  for  whom  the  number  of  votes 
cast  was  tied. 

(3)  The  Bank  shall  retain  all  ballots  it 
receives  for  at  least  two  years  afler  the 
date  of  the  election,  and  shall  not 
disclose  how  any  member  voted. 

(e)  Report  of  election.  Promptly 
following  the  election,  each  Bank  shall 
provide  written  notice  to  its  members, 
to  each  nominee,  and  to  the  Finance 
Board  of  the  following: 

(1)  The  name  of  each  director-elect, 
the  name  and  location  of  the  member  at 
which  he  or  she  serves,  and  his  or  her 
title  or  position  at  the  member; 

(2)  The  voting  state  represented  by 
each  director-elect; 

(3)  The  expiration  date  of  the  term  of 
office  of  each  director-elect; 

(4)  The  number  of  members  voting  in 
the  election  and  the  total  number  of 
votes  cast,  both  reported  by  states;  and 

(5)  The  number  of  votes  cast  for  each 
nominee. 

14.  Revise  S  932.9  to  read  as  follows; 

§  932.9     ProMbltlon  on  actions  to  Influenc* 
director  al«ctlons. 

(a)  Prohibition.  Except  as  provided  in 
paragraph  (b)  of  this  section: 

(1)  No  director,  officer,  attorney, 
employee,  or  agent  of  the  Finance  Board 
or  of  a  Bank  may: 

(i)  Communicate  in  any  manner  that 
a  director,  officer,  attorney,  employee, 
or  agent  of  the  Finance  Board  or  of  a 
Bank,  directly  or  indirectly,  supports 
the  nomination  or  election  of  a 
particular  individual  for  an  elective 
directorship;  or 

(ii)  Take  any  other  action  to  influence 
votes  for  a  directorship. 

(2)  No  member  may  take  any  action 
prohibited  by  paragraph  (a)(l)(i)  of  this 
section. 

(b)  Exception  for  incumbent  Bank 
directors.  A  Bank  director  acting  in  his 
or  her  personal  capacity  may  support 
the  nomination  or  election  of  any 
individual  for  an  elective  directorship, 
provided  that  no  Bank  director  shall 
purport  to  represent  the  views  of  the 
Bank,  the  Finance  Board,  any  other 
director,  or  any  officer,  attorney, 
employee,  or  agent  of  the  Bank  or  of  the 
Finance  Board  concerning  the 
nomination  or  election  of  a  particular 
individual  for  an  elective  directorship. 

15.  Revise  §932.10  to  read  as  follows: 


$932.10     Selection  of  appointive  directors. 

(a)  Selection.  In  accordance  with  the 
Act.  the  Finance  Board,  in  its  sole 
discretion,  shall  select  all  appointive 
directors. 

(b)  Term  of  office.  The  term  of  office 
of  each  appointive  directorship  shall 
commence  on  January  1. 

16.  Revise  §932.11  to  read  as  follows: 

f  932.11      Conflict  of  lntRr»»s!s  pohcy  »or 
Bank  directors. 

(a)  Adoption  of  conflict  of  interests 
policy.  Each  Bank  shall  adopt  a  written 
conflict  of  interests  policy  that  shall 
apply  to  all  Bank  directors.  At  a 
minimum,  the  conflicts  of  interest 
policy  of  each  Bank  shall: 

(1)  Require  the  directors  to  administer 
the  affairs  of  the  Bank  fairly  and 
impartially  and  without  discrimination 
in  favor  of  or  against  any  member  or 
nonmember  borrower; 

(2)  Prohibit  the  use  of  a  director's 
official  position  for  personal  gain; 

(3)  Require  directors  to  disclose  actual 
or  apparent  conflict  of  interests  and 
establish  procedures  for  addressing  such 
conflicts; 

(4)  Provide  internal  controls  to  ensure 
that  reports  are  filed  and  that  conflicts 
are  disclosed  and  resolved  in 
accordance  with  this  section;  and 

(5)  Establish  procedures  to  monitor 
compliance  with  the  conflict  of  interests 
policy. 

(b)  Disclosure  and  recusal.  (1)  A 
director  shall  promptly  inform  the  board 
of  directors  whenever  he  or  she,  or  any 
immediate  family  member,  has  any 
financial  interest  in  any  matter  before 
the  board.  Directors  also  shall  disclose 
any  financial  interest  in  any 
organizations  or  with  any  individuals 
doing  business  with  the  Bank,  other 
than  an  interest  relating  to  the  member 
at  which  the  director  serves.  All 
directors  shall  refrain  from  considering, 
or  voting  on.  any  issue  before  the  board 
that  could  result  in  a  conflict,  self- 
dealing,  or  any  other  circumstances  that 
would  result  in  a  detriment  to  the  Bank 
or  in  a  noncompetitive,  favored,  unfair 
advantage  either  to  the  Bank  or  its 
members. 

(2)  All  directors  promptly  shall 
provide  to  the  full  board  of  directors, 
audit  committee  of  the  board  of 
directors,  or  to  such  other  committee  as 
the  board  of  directors  may  establish  for 
this  purpose,  any  information  relating  to 
conflicts  or  potential  conflicts  of 
interests. 

(3)  Directors  shall  not  disclose  or  use 
confidential  information  received  by 
them  solely  by  reason  of  their  position 
with  the  Bank  to  obtain  a  financial 
interest  for  themselves  or  their 
immediate  family  members  or  member 


institutions  of  which  they  are  an  officer 
or  director. 

(c)  Gifts.  Directors  and  their 
immediate  family  members  shall  not 
accept  any  substantial  gift  where  the 
recipient  has  reason  to  believe  that  the 
gift  is  given  in  order  to  influence  the 
director's  actions  as  a  member  of  the 
Bank's  board  of  directors,  or  where 
acceptance  of  such  gif^  gives  the 
appearance  of  influencing  the  director's 
actions  as  a  member  of  the  board. 

(d)  Compensation.  Directors  shall  not 
accept  compensation  for  services 
performed  for  the  Bank  from  any  source 
other  than  the  Bank  for  whom  the 
services  are  performed. 

(e)  Definitions.  For  purposes  of  this 
section: 

(1)  Immediate  family  member  means 
parent,  sibling,  spouse,  child,  or 
dependent,  or  any  other  relative  sharing 
the  same  residence  as  the  director. 

(2)  Financial  interest  means  a  direct 
or  indirect  financial  interest  in  any 
activity,  transaction,  property,  or 
relationship  that  involves  receiving  or 
providing  something  of  monetary  value, 
and  includes,  but  is  not  limited  to: 

(i)  Any  contractual  right  to  the 
payment  of  money,  whether  contingent 
or  fixed; 

(ii)  Ownership  or  control  of  ten 
percent  or  more  of  any  class  of  equity 
security,  or  any  security,  including 
subordinated  debt; 

(iii)  Employment  in  a  policy  making 
position;  or 

(iv)  Service  as  an  officer,  director, 
partner,  or  as  a  trustee  or  in  a  similar 
fiduciary  capacity. 

(3)  Substantial  Gifts  includes: 

(i)  Gifts  of  more  than  token  value; 

(ii)  Entertainment  or  hospitality,  the 
cost  of  which  is  in  excess  of  what  is 
considered  reasonable,  customary,  and 
accepted  business  practices;  or 

(iii)  Any  other  items  or  services  for 
which  a  director  pays  less  than  market 
value. 

1"  Revise  §932.12  to  read  as  follows: 

§  932  1 2     Reporting  requirements  for  Bank 
directors 

(a)  Annual  reporting.  On  or  before 
March  1  of  each  year,  each  director  shall 
submit  to  his  or  her  Bank  an  executed 
Form  E-1  (for  elective  directors)  or  an 
executed  Form  A-1  (for  appointive 
directors),  as  appropriate.  (Form  A-1  is 
available  pursuant  to  §900.51  of  this 
chapter).  The  Bank  shall  promptly 
forward  a  copy  of  each  Form  A-1  to  the 
Finance  Board. 

(b)  Report  of  noncompliance.  If  an 
elective  or  appointive  director  knows  or 
has  reason  to  believe  that  he  or  she  no 
longer  meets  the  eligibility  requirements 
set  forth  in  the  Act  or  this  part,  the 
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director  shali  so  inform  the  Bank  in 
wntinR  within  30  calendar  davs  of  first 
learning  of  the  facts  causing  the  loss  of 
eligibilitv  .An  appointive  director  also 
shall  inform  the  Finance  Board  at  the 
same  time,  and  in  the  same  manner,  that 
he  or  she  informs  the  Bank 

18.  Revise  §932.13  to  read  as  follows: 

§  932.13     Ineligible  Bank  directors. 

(a)  Elective  directors.  Upon  a 
determination  by  the  Finance  Board  or 
a  Bank  that  an  elective  director  no 
longer  satisfies  the  eligibility 
requirements  set  forth  m  the  Act  or  this 
part,  or  has  failed  to  comply  with  the 
reporting  requirements  of  §932.12,  the 
elective  directorship  shall  immediately 
become  vacant  .■\ny  elective  director 
that  is  determined  to  have  failed  to 
comply  with  the  eligibility  or  reporting 
requirements  shall  not  (.ontinue  to  act  as 
a  Bank  director. 

(b)  Appointive  directors.  Except  as 
provided  herein,  upon  a  determination 
bv  the  Finance  Board  that  an  appointive 
director  no  longer  satisfies  the  eligibility 
requirements  set  forth  in  the  Act,  or  has 
failed  to  comply  with  the  reporting 
requirements  of  §  932  12,  the  appointive 
directorship  shall  immediately  become 
vacant.  Notwithstanding  the  vacancy,  an 
appointive  director  may  continue  to 
serve  until  a  successor  assumes  the 
directorship  or  the  term  of  office 
expires,  whichever  occurs  first,  and  the 
Finance  Board,  in  its  sole  discretion, 
mav  allow  an  appointive  director  up  to 
90  calendar  days  to  comply  with  the 
eligibility  or  reporting  requirements. 

iq  Revise  §932.14  to  read  as  follows 

§  932. 1 4    Vacant  Bank  directorships. 

(aj  Vacant  elective  directorships  (li 
As  soon  as  practicable  after  a  vacancy 
occurs,  a  Bank  shall  fill  the  unexpired 
term  of  office  of  a  vacant  elective 
directorship  by  a  majoritv  vote  of  the 
remaining  Bank  directors  regardless  of 
whether  the  remaining  Bank  directors 
constitute  a  quorum  of  the  Bank's  board 
of  directors 

(2)  An  individual  so  selected  to  fill  a 
vacant  elective  directorship  shall  satisfy' 
all  of  the  eligibility  requirements  for 
elective  directors  set  forth  in  the  Act 
and  this  part,  and  shall  provide  to  the 
Bank  an  executed  Form  E-1  The  Bank 
shall  verih'  the  individual's  eligibility  in 
accordance  with  ^932.7(ai  before 
allowing  the  individual  to  assume  the 
directorship,  and  shall  retain  the 
information  it  receives  in  accordance 
with  §932.fi(cl. 

(3)  Promptly  after  verifying  the 
individual's  eligibility  under  paragraph 
(a)(2l  of  this  section,  a  Bank  shall  notify 
the  Finance  Board  and  each  member 


located  in  the  Bank's  district  in  veiling 
of  the  following 

(i)  The  name  of  the  nevs  elective 
director,  the  name  and  location  of  the 
member  (identified  by  docket  number) 
at  which  the  new  director  serves,  and 
the  new  director's  title  or  position  with 
the  member: 

(ii)  The  voting  state  that  the  new 
elective  director  represents:  and 

(iii)  The  expiration  date  of  the  nev. 
elective  director  s  term  of  office. 

!b)  Vacant  appointive  directorships. 
(Ij  .\s  soon  as  practicable  after  a 
vacancy  occurs,  the  Finance  Board  shall 
fill  the  unexpired  term  of  office  of  a 
vacant  appointive  directorship. 

(2)  Promptly  after  filling  a  vacant 
appointive  directorship,  the  Finance 
Board  shall  notify  the  new  appointive 
director's  Bank  in  writing  of  the 
following: 

(i)  The  name  of  the  new  appointive 
director,  the  name  and  location  of  the 
organization  with  which  the  new 
director  is  affiliated,  if  any,  and  the  new 
director's  title  or  position  with  such 
organization,  and 

(u)  The  expiration  date  of  the  new 
appointive  directors  term  of  office. 

■  2)  Promptly  after  receiving  the  notice 
required  by  paragraph  (b)(2)  of  this 
section,  a  Bank  shall  provide  each  of  its 
members  with  the  information 
described  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section 

§§  932. 1 5  through  932. 1 9    [Removed] 
20  Remove  §§  932.15  through  932.19. 

§  932.20    [Redesignated  as  §  932.15] 

21,  Redesignate  §932,2ii  as  §932.15 
and  revise  the  second  sentence  and 
table  to  read  as  follows: 

§  932. 15    Minimum  number  of  elective 
directorships. 

*    *    *  The  following  list  sets  forth 
the  states  whose  members  held  more 
than  one  (1)  seat  on  December  31,  1960; 


State 

No  of  elec 

tive  direco! 

ships  or 

Dec,  31, 

1960 

Calilornia     

3 

Coioraoe    

Illinois  „ 

1  ndiana  .................................... 

2 

4 
5 

Iowa  

Kansas _ 

KentucJcv        

2 

3 
2 

Louisiana  

Massachusetts  

Michigan      

2 
3 
3 

M 1  n  nesota  „ 

Missoun  „ 

New  Jersey 

New  York  

2 

2 

4 
4 
4 

State 

No.  o(  elec- 
tive diractor- 
ships  on 
Dec.  31. 
1960 

Oklahoma „ 

Pennsylvania 

Te'''nessee  .„ 

2 

6 

2 

Texas          

s 

Wisconsin 

4 

§§932.21  tnroogri  932.26     [RemovecTj 

22.  Remove  §§932.21  through  932.25. 

§  932  26     [Redesignateo  as  §  932.16] 

23.  Reaesignate  s  9  JZ.Zb  as  §  932.16  of 
subpart  B 

§  932.27     [Redestgnatec  as  §  932.17] 

24.  Redesignate  §932.27  as  §932.17  of 
subpart  B 

94  932.28  through  932.36    [Renvoved] 

25.  Remove  §§  932.28  through  932.39. 

26.  Designate  §§  932.18  and  932.19  as 
subpart  C  and  add  a  subp>art  heading  to 
read  as  follows: 

Subpart  C — Selection  o'  Bank  O^'ce'-s 
and  Employees 

§  932  4C     [Redesignatec!  as  §  932  18] 

^:.  Redesig:.atfc  ^  'c!o_.4„  at  S  932.18  of 
subpart  C.  remove  paragraph  (d),  and 
revise  the  section  heading  and 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§932  18     Selection  of  Bank  o'^ice'S  a">c 
employees. 

(a)  Bank  presidents.  The  board  of 
directors  of  each  Bank  may  appoint  a 
president,  who  shall  be  the  chief 
executive  officer  of  the  Bank,  subject  to 
the  following  limitations: 


§  932. 4 1     [ReOestg  nalec  as  §  932  1 9] 

28.  Redesignate  §  932.41  as  §  932.19  of 
subpart  C  and  revise  the  section  heading 

to  read  as  follows: 

§932  19     Compensation  or  Bank  office.' s 
and  employees. 


§§  932  42  through  932.62    [Removed] 
.^   Remove  §§932.42  through  932  62 

PART  933— MEMBERS  OF  THE  BANKS 

1.  The  authority  citation  for  part  933 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422, 1422a,  1422b, 
1423,  1424,  1426,  1430,  1442. 

2.  Amend  §  933.18  by  revising 
paragraph  (e)  to  read  as  follows: 

§  933  18     Determination  ot  appropriate 
Bank  district  for  rr>emt>ersriip. 
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l*-'J  I'll'''  '  "J  '"i/isy;    .%  11. Ulster  ul 
membership  pursuant  to  this  section 
shall  be  effective  for  all  purposes,  but 
shall  not  affect  voting  rights  in  the  year 
of  the  transfer  and  shall  not  be  subject 
to  the  provisions  on  termination  of 
membership  set  forth  in  section  6  of  the 
Act  or  §S  933.27.  933.28.  and  933.30. 
including  the  restriction  on  reacquiring 
Bank  membership  set  forth  in  §933.31. 


■J  ^.-  '  .'-I      A  ■■w.-'.ied] 

3.  Amend  S  933.24  by  removing 
paragraph  (b)(4). 

4  Ammiu  gx.),)  ^j  by  removing 
paragraph  (f) 

5.  Amend  §  933.26  by  removing 
paragraph  (e). 


6.  Amend  §933.27  by  removing 
paragraph  (g). 

$833.28     [Arn<>    dPd' 

7.  Amend  -j  -fj.)  ^.8  by  removing 
parnRraph  (H) 

PART  941      OPERATIONS  OF  THE 
Of  f  ICE  Of   f^'INANCE 

1.  The  authority  citation  for  part  941 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422b.  1431. 

2.  Amend  §941.7  by  revising 
paragraph  (0(2)  to  read  as  follows: 

^  ^4  ■    '      "~r!*-.c«  j'  Finance  Boafd  of 

*  . 

(2)  Private  Citizen  member.  The  Uihue 
of  Finance  shall  pay  compensation  and 
expenses  to  the  Private  Citizen  memN - 


of  the  OF  board  of  directors  in 
accordance  with  the  requirements  for 
payment  of  compensation  and  expenses 
to  Bank  directors  set  forth  in  §932.17  of 
this  chapter,  except  that,  for  these 
purposes: 

(i)  The  Office  of  Finance  policy  on 
director  compensation  must  be 
approved  by  the  boeuxi  of  dirw  tors  of 
the  Finance  Board; 

(ii)  Section  932.15(a)(3)  and  (c)(l)(ii) 
of  this  chapter  shall  no!  ipp''.   a::i 

(iii)  The  terms     ,nf'rr!w;>-  .  ■  i:i!pen->ation 
per  director"  and  '  AC!?'!)     a>-  used  ;;. 
§932.15  of  this  chap'er  sna:   t>*' >^^■^-:u^'<^ 
to  mean  "maximum  compensa!!>n  of 
the  Private  Citizen  member 


Note:  The  following  Aji'tj  ,;.»  v 
r^-.^i'fdT  in  the  Code  of  F>-.UTa.  Re«; 
A,);wridix  A  to  Prean/  .-•  Ij..-f<  •;, 
Certificabon  Forms  A-1  and  E-1 

BIliWtG  COOC   rT»~Oi-U 
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Federal  Home  Loan  Bank  Svstem 


Appointive  Director  Eligibilit>  Certification  Form  (A-1 


INSTRUCTIONS 

H  Vi>u  need  a.ssistance  in  completing  ihis  torrTi  or  have  anv  questions,  please  contact   name,  tide,  phooe  and 

fax  numbers,  e-mail  addressi  at  the  Federal  Housing  Finance  Board  d  .nan^e  Board  i 

F'Jease  return  this  completed  torm  and  anv  atiachmenti  b;.  me  appn.aDle  deadime  tc  ;,name  and  title  or 
otficej,  at  the  Finance  Board. 

Who  Must  File  and  When 

Prospective  FHLBank  Appointive  Directors 

If  the  f  inance  Board  is  considering  vou  tor,  or  has  selected  vou  to  ul.  a  Federa.  Home  1  .'a;,  Har.K 
( FHLBank  i  appointive  directorship  and  you  want  to  accept  the  appointment,  d  ot!ered_  ^  -u  n;..v  .    :-r'e'e 
this  form  and  rerum  it  to  the  Finance  Board  on  or  before  the  deadline  ;;  esiabiishes     The  :;T.t  a.     -r,: 
includes  the  next  business  day  if  the  date  specified  bv  the  Fman^te  Board  CKCun;  on  a  ^atur^^Vv    ^jrtcav.  or 
federal  holidav     .Any  mdiMdua!  who  does  not  submit  this  torrri  t.  the  Finance  Boaro  ^v  :r>c  jead:i:,t  -vill 
be  deemed  to  have  declined  the  appointment 

Current  FHLBank  Appointive  Directors 

( >n  or  betore  March  i  of  each  vear  du.nng  your  term  of  office  as  o  FHLBank  appo!nt:\e  di-ector  other  than 
the  calendar  vear  in  which  you  uere  appointed,  vou  mu.st  complete  thiis  form,  and  reiun":  ;:  ;    the  Finance 
Board  to  update.  ;f  necessary,  the  information  previously  provided  concerning  comphajivC  <>■  t.'  i,".e 
eiigibihry  requirements  for  appointive  directors    If  you  do  not  submit  this  torm  bv  the  Marv'      ota.:,  :h 
the  Finance  Board  may  declare  the  appointive  directorship  vou  fiii  to  tx'  .a.ani     The  t::T;t  j,.,  .s;.o  mcluQCS 
the  next  business  dav  if  March  1  occurs  on  a  Saturdav.  Sundav,  :-  iederai  hooaav. 

Part  I  -  General  Information 


Ihe  Finance  Board  will  use  the  information  you  provide  ;r  Par  ! 
and  accurate  as  possible, 


■su'c  that  fs  -pcords  are  as  up-to-date 


Section  A  -  Certification 


If  no  changes  have  ixtcurred  since  the  la.st  time  vou  vompieted  Pa.-^  I 
the  certification. 


t-,av  comrlcie  "a-  !  by  signing 


:'f;=^  u'. 
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If  you  have  never  completed,  or  if  changes  have  occurred  since  the  last  time  you  .   inrlc'c  -  ?ir.  I.  you 
must  provide  answers  to  each  of  the  questions. 

1 .  Please  place  your  initials  on  the  Ime  that  applies  to  you.  You  may  che  k    r  >    re    ne    \    :  cxampt    t 
you  arc  currently  serving  as  a  FHLBank  appointive  durctor  and  arc  filing  nc  rg.irr.!  innu  ■.,  urxlarc     nek 
the  line  marked  "I  am  a  FHLBank  appointive  director." 

2.  Please  print  or  type  your  full  name. 

3.  Please  list  the  name  of  each  organization  with  which  you  are  currcntK  fmp^oved  whether  v  >u  w.  rk  fjll- 
or  part-time  or  are  paid  for  your  work,  your  title  or  position  at  that  orvarr  .a;:  n  trie  tr  ;epn>  nc  anJ  t.ix 
numbers  where  you  can  be  reached,  your  electronic  mail  address,  it  n. .     re    r^an/atx  n  ^  -.treei  aa.i.-?^s 
and,  if  different,  the  organization's  mailmg  address.  You  may  attacn  ukl  ;  t  ai  ^nce-^  t  neLcssaw 

4.  For  each  directorship  you  currently  hold,  please  list  the  name  ut  Uie  ur^an  .-at:  n  uiJ  the  .  ;:^     r  ..^unv. 
and  state  in  which  the  organization  is  located.  You  may  attach  addiuonai  ^necl.^  ,t  nc^essai% 


5    For  each  full-tune  public  office  to  which  you  ha 
office,  your  title  or  position,  and  the  term  of  office. 


rxnnted  or  c'c^'cd  plrasc  li=-t  the  public 


6.  For  each  fiiU-time  position  you  hold  with  a  political  party,  please  list  Lit  nainc  . :  tne  pv  uti.a.  pdr*>   >   u.- 
title  or  position,  and  the  date  you  entered  into  the  position. 

7  Section  1427(a)  of  the  Federal  Home  Loan  Bank  Act  (Bank  Act)  ir.ip  -c-  .cnasr  .,  ntli.t>    :  intcres: 
limitations  on  FHLBank  appomtive  directors    See  12  U.S.C.  §    1427(a)    !r    rder  t   r  the  F  naiKe  B.ard  to 
ensure  your  compliance  with  the  stamtory  lunitations.  please  attach  a  cop .     '.  the  m  .st  recent  ir.tormatun 
you  disclosed  to  your  FHLBank  under  its  conflicts  of  interest  policy  con.errirk;  vour    ^  v   u;  immediate 
family's  fmancial  or  other  personal  mterests. 

I'utt  11  -    t  iimhihtv  Keqmrements 

The  Finance  Board  will  use  the  mformation  you  provide  in  Part  11  t    d.e:nTr.itie  o-hether  -ou  meet,  or 
continue  to  meet,  the  stanjtor>  eligibility  requirements  for  FH!  F^an*  app.  mt  .  e  tire, :   rs     see    2  U.S.C.  § 
1427.  Only  individuals  who  satisfy  these  requu-emenU  ma^  x-  ai  [v  ir.tcd  a.s.  . >r  .cr/anuc  ;.  ^er .  e  as, 
appomtive  directors. 

s.,-ctii>n    \       Ccrtilu  alion 


If  no  changes  have  occurred  since  the  last  time  you  completed  Part  II,  you  mqroonpit 
the  certification. 


iete  rar 


'-\  M*tnsn> 


^tM  tiori  R       Ouistinns 


If  you  have  never  completed,  or  if  changes  have  occurred  smce  the  last  time  you  com  pe  ted   fa-  .     y 
must  provide  answers  to  each  of  the  questions. 

1.  Section  1427(a)  of  the  Bank  Act  requires  c^i.  I  HLtidi.K  iri^  i-t    c  direvtcr  tr  be  a  I  nitcd  states 
citizen.  See  12  U.S.C.  §   1427(a).  Please  place  your  unua.    ,:.  trie  appropriate    oiumn 


vou 
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:   *^ec  ion  142"(a)  of  the  Bank  .Act  requires  each  FHLBank  appomt!\e  director  i   Pe  a  t>ona  tide  resident  of 

a  ^taie  -.vithin  the  FHLBank  district  ser\ed  or  to  be  served  bv  the  director    See  :  :  ',    ^  c  §    1427(a). 
Fleasc  pia^e  %our  initials  on  the  appropnate  hne    >  ou  wtli  be  deemed  a  bona  tide  resijen:    •  a  ^-m;  h..c:t 
district  under  tv.o  circumstances    First,  you  will  be  deemed  a  bona  fiae  residen:  i!  v,.v  n-.ainiair  .■  principal 
pla^e  ot  residence  m  a  state  wuhin  the  FHLBank  distnci    TV  ciaim  a  location  as  v,.ur  pnn.ipa.  r;aceof 
reMden^-e  generaliy  requires  both  physical  presence  and  intent  to  remain  or  t.  rerurr,  attc  ar  apsen.e.  Your 
pnncipai  place  of  residence  usually  is  the  same  as  the  permanent  residence  re^v^-^^cc  i.  trie  ;r-.te~ia  Rf.  enue 
Sep>ice    F^iease  hst  that  address    Second,  \ou  uili  be  deemed  a  bona  tide  -esident  if  you  oup  ,  •    t.ivt  ,n 
your  own  name  a  residence  m.  and  are  emploved  in  .  a  state  withm  the  FHl  Ba.nk  distnct  T^x  -^c-m.  t)asis 
for  a  finding  of  bona  fide  residence  requires  "residence  plus."  that  is.  simpie  residenvC  and  an  en'.pioyment 
nexus,  rather  than  residence  with  domicihar.  intent  Please  hst  the  address  ,  !  e%er.  -  thei  residence  you 
either  own  or  lease  in  \ourown  name,  includmg  vacation  homes  or  homes  \ou  use  seas<Miaily  or  on  a  part- 
time  basis,  and  the  name  and  location  ot  your  employer  and  an%  consumer  ,  r  ....  mmanirv  oreanization  of 
which  \ou  are  a  director,  otTicer.  employee,  or  member   The  term  '  .onsumer  c:  .ommaP!t\  ,  rganization" 
means  an  organization  that  currentK  is  representmg.  and  has  represented  to-  a;  least  tv,     \c.ips   ,  -ro-Pier  or 
communitx  interests  on  banking  services,  credit  needs,  housing.  .-^  t!nan>.:ai  .onvarPiC 
mav  attach  additional  sheets  if  necessary'. 


te.  POOS.  You 


3  Finance  Board  p<,ilic\  requires  each  commumrv  interest  FHLBaiiK  appcinfAt  atre.to- 

currentlv.  and  to  have  represented  activeh  or  been  in%oK'ed  with  tor  at  least  tw.    cears 

comrnunit\  interests  on  banking  services,  credit  needs,  housing,  or  Imancia, 

place  \our  initials  on  the  appropnate  line    Piea.se  provide  a  descnption  ..  t  s: 

length  ot  time  you  have  represented  these  mterests.   "i  ou  may  attach  additionai  s.^cets 


-ppTf vent 

oinsume'  r'.  te^'"'  't>     '   fas* 
it  expencPve   ;n>.:j>tP'K  ;rit 


')e.:cssii."> 


4  and  .^   Section  1427(a)  of  the  Bank  .Act  and  Finance  Board  poIic\  require  each  communit%  interest 
FHLBank  appointive  director  to  be  a  director,  officer,  emplovee,  or  m.embe'  ot  a  .onsu.fTic:  ,p  .ommumty 
organization  that  currently  is  representing,  and  has  represented  for  at  least  rwo  vears  c..>nsuprier  or 
communiP.  interests  on  banking  services,  credit  needs,  housing,  or  financial  consume-  pp.-te.tions   dri:  that 
operates  m  a  state  within  the  district  of  the  appropnate  FHLBank     See  <  2  L  S  L    t     4:     a      r    •  Poth 
questions  4  and  5.  please  place  your  initials  on  the  appropnate  line    in  answenng  questiop  ^   piea,se 
provide  a  descnption  of  the  consumer  or  community  organization  with  which  vou  are  atfihatec  mJudmg 
the  length  ot  time  it  has  represented  corLSumer  or  commumry  mteresLs  on  banking  servers  .^edsi  nec-,xs. 
h,'using,  or  financial  con.sumer  protections    >ou  may  attach  additional  sheets  o  necessarv 


?r.-4R 


Fp.I.t,iI  Rpgistpr'Vnl    63.  N'n    92 /Wrdnosdav.  Mav  13.  1998 /Proposed  Rules 


I  tdtral  Hr.rm  loan  Bank  System 
XppiHiitist  Dirictnr  Klii^ibilitN  (  crtification  Form 


The  reporting  penod  is  January  I.  19 through  December  31,  19 . 

V\R\  I 
(.1  M  KM    IMOKM  MION 


Section  A  —  Cc i  fifu  .ucn 

I  hereby  certify  that  no  changes  have  occurred  since  I  last  completed  and  s 
Part  1  of  the  FHLBank  Appointive  Director  Eligibility  Certification  Form. 


n.c  li.  Mrd 


Date 


Signature 

■-.i  ,   !  liili    B  OusNt  Mills 

_  _      ^ -.  — 

1 .  Check  one  of  the  following: 

I  am  a  prospective  FHLBank  appomtive  director 

I  am  currently  a  FHLBank  appomtive  durctor 


2.  Print  or  type  your  full  name: 


3.  List  your  current  employment: 


Name  of  organization 


Your  title  or  position 


Telephone  number  Fax  number 


E-mail  address 


Street 


City  or  county 


State 


Zip  code 


Mailing  address  (if  different)  Street     City  or  county 


-^•.i! 


7:r  vinie 


Federal  Register    \'o:    63.  No    92    VVednesdaw  V.a\    :■     1 '•'':•  h 


•  d  Rules 


2(i'i4" 


PART  II 
ELIGIBILITY  REQUIREMENTS 

Section  A  -  Certification 

!  herehv  cerliK  that  no  changes  have  occurred  since  I  last  completed  and  submifted  t.  the  Finance  R'ard 
Pan  11  -.>i  the  FHLBank  Appomtixe  Director  Eligibihn  Cemtlcation  fomi. 


Sienature 


Date 


SectionJB  --  Questions 

For  each  question,  place  your  initials  m  the  appropnait  column 


Yes     No 


1. 
2. 


Are  vou  a  citizen  of  the  I'nited  Slates ' 


Are  vou  a  bona  fide  resident  of  a  slate  wiihm  the  FHLBanx  aistnct? 


ProMde  the  address  of  your  permanent  residence' 


Street 


City  or  countv  Suie  Zip  code 

Provide  the  address  of  everv'  other  residence  you  either  v'wn  or  lease  u-  your  ov  nar 


Srree! 


City  or  count> 


state 


Zip  v-v-Oe 


Street 


Cir\  or  counrv 


^tate 


Zip  c->dt 


Provide  the  location  of  your  employer  and  any  consumer  or  communu\  o^gani/utio-n  of 
v^hich  you  are  a  director,  officer,  employee,  or  member 


Name  of  oriranization  Cit\  or  county 


State 


>  'u:  t!tie   •!  position 


Name  of  organization  t  ;tv  or  county 


State 


title  ■■"  p-:'>:'u^r. 


Federal  Register /Vol.  63.  No.  92 /Wednesday.  May  13.  1998/Prop( 


Yes     No 

3.  Are  you  currently  representing  an  '  'ia\  c  \  >ii  av^tiv  eK  representt^^i  or  been 

involved  with  for  at  least  two  years,  .    r>  .ncr  o:  con  munitN  sntere'^ts  on 
banking  services,  credit  needs,  hou-iPL:  ^  -  '  nan^idi  consumer 
protections? 

Descnbe  your  expenence,  including  the   c:  wth    '  "-u  ^    u  ha^e  represented  these 
interests. 


»  I  -.       ^o 


Are  you  a  director,  officer  em.plrN  ee.  or  memher  of  a  consumer  or 
community  or wM!-: 7.;!*' "'!:  -hj*  .>p<•^,l:e^  in  a  state  within  the  FHl  Bank 
district? 

Is  the  consumer  or  v.^':;'!;:.rv,t\     rgani/af.on  uith  which  sou  are  affihated 
currently  jc^^-v^ca-vc  ad^  hdN  it  represented  tor  at  least  two  vears. 


consumer  or 


'\  interests  .>n  Pankmg  serv-ices,  credit  needs. 


housing,  or  fit  ar,  m,  .o^nsunie:  protections  .- 

Describe  the  consumer  or  community  oi^dn./atui.,  j,^  .uciing  the  length  ot  time  it  has 
represented  these  mtercsts: 


1  HEREBY  CERTIFY  that  the  information  on      ic 
Certification  Form  and  on  any  attachnir       c     > 
knowledge. 


r-  :h>  '-}!'.  Hann  Appointive  Direvt.T  F  hgibiiity 
.c    .."-ri.:   and  ..,>mpictc  a-  the  r>c5t  ,'t  nis 


Signature 


Date 


State  of 

County  of. 


) 


Signed  and  sworn  to  before  me  on  this day  of 


Signature  of  Notary  Public 


(Seal) 


My  commission  expires: 


Federal   Register    Vo:    63.  No    92    WeanesUd} ,  \'.<t\    1.3,   1 998  '  Proposed  Rules 


^(■1 


\  es     No 


3, Are  >ou  currenth'  representing  and  ha\e  \ou  actnei^  rcprescioco    •:  "•cen 

iRNoKed  with  tor  at  least  two  years.  consuiTier  o>'  w^'omniuni'v  ;r.:e^estson 
banking  serMces.  credit  needs.  h(>using.  or  tinancid:  ^.'nsunu- 
protectuins.^ 

Descnbe  sour  expenence,  including  the  length  ot  time  v^u  ria\c  represented  these 
intercsis. 


Yes     No 


Are  sou  a  director,  ottker.  emplcnee.  or  metn^ser  o»  j  ^on-..r-;eT  or 
communits  organization  that  operate^  :n  a  state  ^itriir  ::-x  ^o-l  Bar.K 
district,' 


5. l,s  the  consumer  or  community  organization  with  whi.h  s-^  >,oc  afRliafed 

currenth'  representing,  and  has  it  represented  tor  a:  least  :.<.    .t.r- 

''  consumer  or  communit)  interests  on  banking  scr-ices.  v'cci"  -'coo.s, 

housing,  or  tinancia:  consumer  protectusns  " 

Describe  the  consumer  or  ci^mmiunitv  organization,  including  the  ler.gtn  ul  Lime  it  has 

represented  these  interest>. 


I  HI  RFB't'  CFRTIF'i'  that  the  irfotmanon  pro\nded  on  this  FTTLBank  Appointive  Director  Eligibility 

CertitKati.T;  f-,»m-;  and  ^n  an;*  artachmcnt.'i  hereto  -.s  trae,  ;i--neci.  and  complete  fn  the  best  of  my 
KiiuVv  iedgc 


Signature 


Date 


State  of 

Ccur.t\  '^f 


S.^ncd  and  s-vvom  t.^  betvTC  rne  .t.  thi.s 


aa\ 


of 


(Seal) 


Signature  of  N  V  tax .  Public 


M\  ^i.:)in mission  expires 


' »  p  ff  c  •  1 


V;^f*r-,t   w,w..s»*»r    \'-i    Ki    Vr,    o-^  nVf>f^nocH;4v    M^^v   IT    1 QHR  /  Prono^pd  Rules 


ft'dtral  Home  I  oan  Rank  System 
FUh  tist  Director  Hiuibilit\  (  crtification  Form  {¥-\) 


iiNSlKtCllONS 

If  you  need  assistance  m  completing  this  form  or  have  any  questions,  please  cotiui. :  ■-.isinc,  title,  phone  an. 
fax  numbers,  e-mail  address)  at  the  Federal  Home  Loan  Bank  (FHLBank)  of . 

Please  return  this  completed  form  and  any  attachments  by  the  applicable  icadhne  to  \iui:ic  and  uue;. 
Federal  Home  Loan  Bank  of _.  ( address) 

\\  h...  \Ius(  I  ik  and  W  hrn 

I  H!  H.uik  i  !«K  f!\<   Dirrctor  Nominees 

If  you  have  been  notified  by  your  FHLBank  iha:  a  member  his  n  i;,nu:e>:  .    u  ;     ^<-  a  \  HI  Ha;iK  clecUvC 
director,  and  you  want  to  accept  the  nomination,  you  must  complete  this  fom,  An.;  rr-urr,  it  to  your 
FHLBank  on  or  before  the  deadline  established  by  the  '   ' :  M  ir>     ;    c  ;  nu-  ,i  ;    ..ed  rvades  the  nrx! 
business  day  if  the  date  specified  by  the  FHLBank  occu.^  .;.  a  ^a;.:  m  •    ^  .naav     -  ;racrd  n   :ida.     \r  v 
nommee  who  doos  not  submit  this  form  to  his  or  her  FHLBank  by  ±c  deadline  a      he  dee-ed      na ,  c 
declined  the  nomination. 

rnrrrnf  i  HI   Katik  \  \cct\\c  DiriitDrs 


On  or  before  March  1  of  each  year  during  your  tenn  of  office  as  a  FHLH  in  k  ec.i.e  dirc.t  r     thcr  nan 
the  calendar  year  in  which  you  were  elected,  you  must  complete  this  forni  and  return   ;       »  >ur  f  Hi  Bank  to 
update,  if  necessary,  the  informauon  previously  provided  concemmg  continued  wnipiian.e  a  ith  ihe 
eligibility  rcquurments  for  elective  directors    If  you  do  not  submit  this  form  b;.  the  Mardh      deadline  nhe 
FHLBank  may  declare  the  elective  duTCtorship  you  fill  to  be  V  a   in'  and     >u  j..!   n.   n  n^er  V  eh^iibie  t. 
serve  as  a  FHLBank  director    The  time  allowed  mcludr     re    c^       .s  rx-s 
Samrday,  Sunday,  or  federal  holiday. 


i,i\  d  Mar.h 


lii.Sr-.  itiuaK  N.Uvrtii  !u  I  ill   i  \  acaru  \ 

If  you  have  been  selected  by  your  FHLBank  to  fill  the  unexpired  term  o''    fTi.e    f  a  %  a.  an!  Vm  Rank 
elective  directorship,  you  must  complete  this  form  and  rrtiim  it  to  vour  i  !  i  I  BanK    n  m  -x  !   :e  tnc  deadline 
established  by  the  FHLBank.  The  time  allowed  mchldc■^  -r  r  rt    -  .s- cs^  Aa:  .'.  the  date  s;^c.  tied  h.  the 
FHLBank  occurs  on  a  Samrday.  Sunday,  or  federal  holiday. 


Par  t  1  —  (,i  ner  ai  hifurmatiaa 

Your  FHLBank  will  use  the  mformation  you  provide  m  Part  I  to  ensure  that  its  rev   ra^  are  as  up  u   date 
and  accurate  as  possible. 


Sr-rtifin   \       f 'fr  lifk  atiuii 


Federal  Register    \0i    b.l  N      'id  Wecrpscid.     \'.n\  .  ^QR /Prr>  posed  Rules 


2t>'5j 


]•  ni'  change*;  ha\c  vxvurred  since  the  last  time  %ou  complelcd  Pan  i,  >ou  ma)  compietc  Pai"  :  Dy  signing 
the  ..eridkaticn 


Section  B  --  Questions 


If  you  have  ne\er  completed,  or  if  changes  ha\e  ^Dccurred  iin^e  the  .a^:  i:r:.i: 
nrust  pr^nide  answ-ers  tc  each  c^f  the  questions 


}  art  I,  you 


!  .f^lease  pla^e  \out  initials  on  the  dne  that  applies  to  vou  \  ou  mac  vhcc>,  .t,'.\  -ne  :;r: 
vou  are  carrcntlv  scr\ing  a.s  a  FHLBank  elective  director  and  are  filing  the  rcq^i'-ed  ann 
your  initials  on  the  line  marked  "I  am  a  FHI  Rank  elective  director  ' 


e     '     ■  exanip.e.  if 
.>a   utxiatc,  place 


2    Please  print  or  t>pe  your  tuli  name. 

■   Please  list  the  name  of  each  organization  with  which  you  are  cu.rrentJc  emp!o\ec  uheLher  you  work  full- 
o:  part-time  or  are  paid  for  your  work,  vour  title  or  position  at  that  organi/.ation   die  ;eiern.>nf  and  fa^ 
numher>  where  vou  can  be  reached,  vour  elccD-cmic  mail  address,  d  anv.  the  organization  '•  stire;  ao.aress, 
and,  d  diSTerent,  the  organiitation  s  mailing  address    You  may  attach  additional  sheet5  ;:  nevcwa'-. 

4  For  each  directorship  vou  currentlv  hold,  please  list  the  name  of  the  organization  and  the  c:'\  or  county 

and  state  m  wttich  the  organization  it  is  located    >"ou  mac  attach  additional  sheetv  d  necessar,. 

Part  II  —  Eligibility  Requirements 

Vour  Fin. Bank  will  use  the  mformanon  vou  provide  m  Pan  II  to  determine  whether  V'-u  mce*  or  continue 
to  meet,  the  statutory  and  regulator,  eligibility  requirements  tor  FHLBank  elective  direct,'^    i>ec  12 
U.St     i    142",  12CFR   ^   932"    Only  individuals  who  satssty  these  rcquuemenLs  mav  run  for  an 
elective  directorship  or  serve  as  an  elective  director. 


Section  A  ~  Certification 


1:  no  ..hanges  have  ixcurred  since  the  last  time  you  completed  Par;  li   v 
the  certification 


np  ee  raft  11  by  signing 


Section  B  --  Questions 


'It  v.>u  have  never  completed,  or  if  changes  have  occurred  since  Lhc  last  time  vou  completed  Part  U,  you 
must  provide  answers  to  each  of  the  questions 

1  Scv.tion  i42"ia!  of  the  Federal  Home  Loan  Bank  .A.ct  (Bank  .^vt  i  and  the  Fedcra:  Housing  r  mar^.e  b.-aro 
(Finance  Board)  regulation  concerning  FHLBank  elective  director  ehgibilitv  requnr  each  eiccive  dirtaor 

t.  be  a  I'nited  States  citizen    Sec  1  2  L' S  C   4   142"(ai.l2CFR  4   Q^^; -/Km  :  ,    Pleai^e  riacc  vo.r  nnna.^ 
m  the  appropnate  column. 

2  Section  142"(a)  of  the  Bank  .A.ct  and  the  Finance  Board  regulation  concemmg  FHLBanx  e)ect:ve 
director  eligibility  require  each  elective  director  to  be  a  bona  fide  resident  of  a  state  wiLhm  the  FHLBank 
discnct  ser\ed  or  to  be  se^^■ed  by  the  director    See  12  U  S  C  i;    142'''ia),  12  C  F  R  t   ^32  '"ibM2      Flca-sc 
place  your  initials  in  the  ^propnate  column.   Vou  will  be  deemed  a  tKma  fide  resident  of  a  FHLBanK 
district  under  rwo  circumstances    First,  you  will  be  deemed  a  bona  fide  resident  if  vou  miaintain  a  pnn^ipa 
place  of  residence  in  a  state  wnthm  the  FHLBank  district.  To  claim  a  location  as  your  pnncipa!  p.acc  o: 
residence  generally  requires  both  physical  presence  and  mtent  tc  remain  or  tc  renxT.  afle-  ar.  absence    "'  o,.; 


?r,=;';4 


FfiflfT^'    R»*"ivtt>'-  '  \'.>1      m      V,,     a"*  /WcHnnsH^V     Vl^v    IT      l  QQB /Prnpn<:prl    FiiIps 


principal  place  of  residence  usually  is  the  same  as  the  permanent  residcru  e  rq^.ined  i    he  ]i)\c:t.^\  Re  .enue 
Service    Please  list  that  address.  Second,  you  will  be  deemed  a  bona  fide   cs;  ;en:   :  ,    u     ^r    r  ex-e  r 
your  own  name  a  residence  in  a  state,  and  are  a  director  or  officer  of  a  nur-'^^r-  A)tr.i:i  i      ;  r  u  stjc  si^.iud 
in,  within  the  FHLBank  district.  A  member's  "votmg  state"  is  the  state  <  irr     :>  ;  r  rKpa.  rii.e    : 
business  IS  located    Seel2CF.R  §  932.1(0  The  second  basis  for  :i  f-Jiv    :  K  t  a  !  le  rrs  deru  r 


..'C'li. 


ih 


of 


led 


requires  "residence  plus,"  that  is,  simple  residence  and  an  employme!     ic-x  .>  :  ti.hcr  •■..!:    -, 

domiciliary  intent.  Please  list  the  address  of  every  other  residence  you  either  own    r  eave 

name,  including  vacation  homes  or  homes  you  use  seasonally  or  on  ;  :  i "  !  '  '•  >-  i>iv  ,1;,^:  : 

the  principal  place  of  business  of  each  FHLBank  member  you  serve  >i..  jj     :'    cr       i  rt\  -     .  -  1, 

attach  additional  sheets  if  necessary 

3.  Section  1427(b)  of  the  Bank  Act  and  the  Finance  Board  regulation  con  er-ir^'  FTi:  Rank  ecc'vc 
director  eligibility  require  each  elective  director  to  be  either  an  officer  or  j  ^i:c^:^i  „:  j.  ::ien.be:  io^a:ed  in 
a  stale  within  the  FHLBank  distnct  served  or  to  be  served  by  the  durctor.  See  12  U  S  C  §   1427(b);  12 
C.F.R.  <j  932.7(b)(3).  Please  place  your  initials  in  the  appropnatc  column.  V\c  :.crT-h<-  -  .    ;,  ^c  .  c  is  .1 
officer  or  durctor  will  be  deemed  within  the  FHLBank  district  if  the  mcn^^x-  s  ;:.;..  pa  :    i.f    :  n^^  ncss 
as  determined  by  your  FHLBank  m  accordance  with  the  Fmance  Boards  '.rn.ticTN.ip   c^u  i.iti   1..  ■>  i.^.. 
in  a  state  that  IS  part  of  the  district.  See  12  C.F.R.  §  933.18. 

4  Section  1427(b)  of  the  Bank  Act  and  the  Finance  Board  regulation  concerning  FHLBank  elective 

durctor  eligibility  requurs  every  member  an  elective  director  serves  as  an  ofTicer  or  director  to  meet  all 

minimum  capital  requirements  of  Its  appropnate  federal  regulator  or.  if  a;  p,i!e    ipp'   :•  :r  -  i  r 

regulator.  See  12  U.S.C.  §   1427(b);  12  C.F.R.  §  932.7(bK3).  Pleacr.KC.    ar   :  ti.i.     ^   r  c  .;  r    pr! 

column    For  each  FHLBank  member  you  serve  as  an  officer  or  a  dirr      •  .f  ,s;  is  s..r  c  v       e.;  .  .ip   '  ^ 

federal  regulator,  other  than  credit  unions  or  insurance  companies,  p  cast  p-    .  Je  ;.h    ;an  c 

appropriate  federal  regulator,  its  actual  regulatory  capital  rabos  as  of  the  mos   itvcn:  iuare-  t-      .c; 

minimum  regulatory  capiul  requirements  of  the  federal  regulator    A  nrrihcr  s  ,ippr 

regulator  generally  is  its  primary  federal  regulator    See  12  C  F  R  <;    ^  >.   '^  ;- 

FHLBank  member  you  serve  as  an  officer  or  a  director,  please  provide  th-    ;.ir.c    ; 

regulator,  its  actual  regulatory  reserves  as  of  the  most  recent  quancr 

requirement  of  its  regulator,  and  the  National  Credit  Umon  Adminis 

if  It  was  required  to  transfer  hinds  as  of  the  most  recent  quarter  end 

FHLBank  member  you  serve  as  an  officer  or  du^ctor.  please  provicc 

the  regulatory  capital  ratios  contained  in  its  most  nxent  regulatory  I; 

statutory  and  regulatory  requirements  and  the  capital  standards  r •siar 

Insurance  Commissioners.  For  each  FHLBank  member  you  sei 

subject  to  regulation  by  a  federal  regulator,  please  provide  the  name 

requirements  of  the  member's  appropriate  state  regulator    General  1. 

state  officer,  agency,  supervisor,  or  other  entity  that  has  regulatory  ai 

institute  enforcement  action  agamst  it.  S«  12  C.F.R.  §  932.7(b)(3).  For  instance,  if  you 

director  of  a  sute-chartercd  financial  mstitution  insured  by  the  Federal  Depths'  !nsur;-.n.t 

(FDIC),  you  should  provide  information  concemmg  the  FDICs  capital  requircmcits  r  .  t- 

institution  may  be  subject  to  regulation  by  a  state    Similarly,  if  you  arc  on  ottu  cr       i  rr 

instimtion  subject  only  to  state  regulation,  please  provide  mformation  concci  s   i    r  t  sp; 

regulatory  capital  requirements.  You  may  attach  additional  sheets  if  necessary 
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5.  The  Finance  Board  regulation  concemmg  FHLBaidc  elective  director  eligibility  prohibits  an  incu!i.r.c::; 
elective  director  from  runnmg  for  an  open  elective  directorship  unless  the  dnr>^'  ;     -rrn  i.ccxpurs 

before  the  new  term  of  office  would  begm.  S«  12  C.F.R.  §  932.7(cKlK»)    ^      '^  :    ^  "  -         '      '-  ^^ 
the  appropnate  column. 


6  Secuon  1427(d)  of  the  Bank  Act  and  the  FinaiKe  Board  regulation  concerning  '  til  Md.h  elective 
director  eligibility  prohibit  an  mdividual  from  running  for  an  elective  directorsh  p    :  .c-    :  s'c  ;,as  heen 
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elected  to.  has  served  for  all  er  pan  of  each,  and  is  currentl)  serM.ng  pn  Lhe  ihirc  of  three  . 
rtoftl.e  as  an  elective  director  See  12  I' SC  i  !42~(di  '  2  C  F  R  i  '^^2  "^ .  h  iA»U-  f'  = 
initiais  m  the  appropnate  volumn. 


■ ;  terms 
^  t  .  our 


7.  Tlie  Finance  Board  regulation  concerning  FHLBank  electee  director  ehgibi;it\  p- 
I  HI  Bank  appK>intr-.e  director  from  running  for  an  oper,  electnc  directo'^.r.ip      ^re 
Flea.se  pla^e  voar  initials  in  the  appropnate  column. 
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J  t'dtral  Hunit'  loan  Bank  System 
HtitiM  l)irtct<»r  Hiuibilitv  (  ertification  Form 

The  reporting  period  is  January  1.  19 through  December  31,  19 . 


PARI   I 
(a  N»  RAI    1NK)KMAII0N 


I  hereby  certify  that  no  changes  have  occurred  smce  1  la.,;  ..  ;;4  ^ 
of  the  FHLBank  Elective  Director  Eligibility  CertificaUon  Fonn 


,i;,c  ^uDmiitcu  iv  :n>  Itii  Bank  Fan  i 


Signature 


Date 


Sr.  flul)    H         *  tUfsflofls 

1 .  Place  your  initials  on  the  appropnate  line: 

I  am  a  FHLBank  elective  director  nominee 

I  am  currently  a  FHLBank  elective  director 

I  have  been  selected  to  fill  a  vacant  FHLBank  elective  diiactowhip 


2.  Print  or  type  your  full  name: 


3.  List  your  current  employment: 


Name  of  organization 


Your  title  or  position 


Telephone  number  Fax  number 


E-ma;    iJ.irrss 


Street 


City  or  county 


State 


Zip  code 
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Maihnt;  address-  nf  ditTerenti  Ntrect  L  >!\  or  ^ounr\ 


is  tale 


Zip  code 


Name  ot  '.iiiianizauon 


Your  title  or  position 


Tclephc^ne  numhe: 


Fax  number 


E-mai'  addre<>s 


^'rce' 


CitN  or  counr. 


Zip  code 


Mailing  address  i,it  different;  street         Cit\  or  count\ 


Stale 


Z^>code 


List  all  current  directorships 


Name  of(,»r^anization 


.Address  ici_r\  or  co.unr\  arrd  '^tate} 


■'ti-'^M 


t>,j,.r  ,1   R.w.jvjtMr  "V'."!    r.T    Vi,    Q-' 'Wpf1np>;r!;^v    May  1  "^    1 QQR  / Prnpnspd  Rii1p<; 


P\KI   II 
LLiOiblLllA  RJLQllKLMLMb 


M  K  Imii     \         *    <  I  !i!k  .itli'ii 


I  hereby  certify  that  no  changes  have  occurred  since  I  last  completed  and 
of  the  FHLBank  Elective  Director  Eligibility  Certification  Fonn. 


sur 


■••'ev-!  to  my  Fiii  Ha^K  f'.ir'  V. 


Signature 


Date 


^,  V  rii.n  (^       *  >iu  siituis 


For  each  question,  place  your  initials  in  the  appropriate  colurrr 


Yes     No 


Are  you  a  citizen  of  the  United  States? 


Yes     No 


Are  you  a  bona  fide  resident  of  a  state  wuhi  tne  t  Hi  Bank  d!^t^ct. 


Provide  the  address  of  your  permanent  residence: 


Street 


City  or  county 


'^tatc 


7rp  codr 


Provide  the  address  of  every  other  residences  you  eKicr  ..».:.    r  iea^c  ,n  ,i  ar .  v,n  name 


Street 


City  or  county 


State 


Zip  code 


Street 


City  or  county 


^•.'.'r 


7'.r  --^le 


Provide  the  location  of  the  principal  place  of  busincN      !  ca^n  F  Hi  Bank  memhcr  \ou 
serve  as  an  officer  or  a  director: 


Name  of  member 


City  or  tounty 


^'A'.r 


Y'.^UT  title  or  p.,>^!tu'n 
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:f.3'H 


\.,imf  ->t  memht 


i'v  v^r  c,!unr\ 


State 


Your  title  or  position 


Yes      No 


3. 


Are  you  an  officer  or  director  of  a  member  Kvated 
FHLBank  distnct" 


ate  u  thin  the 


Are  you  an  officer  or  director  ot  a  memher  mat  meei^  ail  appii<.an:c 
mmimum  capital  requirements  of  Us  appropriate  federal  ot  siaie  regulator? 


A  For  each  FHLBank  member  other  than  credit  unions  and  insurance  companies  ■-  ou 

ser\e  as  an  otTicer  or  director,  provide  the  following  intormiation  as  ot  the  m-'st  rtx:ent 
quaner  end: 

Name  ot  members  appropnate  regulator 


Memhcr  s  actual  regulator.  v;apit.ai  ratios  as 


Minimum  rckr-.ato-. 


quarter  vear 


o.rements 


°c  lotal  Risk-based  Capital 

"i  Tiet  1  sC^'re I  Risk-based  Capital 

"o  Leserage  Capital 

(non-UTS  regulated  members  only) 

%  Tangible  Capital 
(OTS  regulated  members  oni>j 


B   For  each  credit  union  FHLBank  member  you  sene  as  an    ff  cer  or  o.re^* 

the  followine  information  as  of  the  most  recent  quaner  end 


Name  of  member's  appn->pnate  regulator 


Member  s  actual  regulator,  reserves  a^  ot 


^linirTiUmi  regulator''  capilii.  rC'wv..Lrtirr:':C"0.s 


ouaner  vear 


'c  StaUitoPr  Reser\es*    Risk  As.set.s 


*   Statutory  Resep.es  include  the  total  of  the  Regular  Reserve,  the  .Allou-anvC  lor  1  oar;  losses  a...  ..n; 
and  the  .■Mlowance  for  Investment  Losses  Account 

Provide  the  following  information  if  the  member  was  require^i  to  transter  funds  under  tnc 
National  Credit  Union  Administration's  regulatory  reserve  requirements  as  u!  the  date 
noted  above: 


Gross  Income 


%  Transfer  r'eT..:en;  Reauirr'" 


283110 
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Actual  Transfer  Amount 


Date  of  Transfer 


C.  For  euL  n  ,ns.t  -jn.  c  compan  i  '  ///  Hank  rn,-mh,'r  you  scTve  as  an  officer  or  director, 
provide  the  following  information  as  of  its  most  recent  report: 


Name  of  member's  appropriate  regulator: 


The  member's  actual  regulatory  capital  ratios  contamcd  in  its  most  recent  regulatory  fmancial  report  filed 
with  Its  appropriate  regulator: 


The  minimum  statutory  and  regulatory  requirements  and  the  capital  standards  established  by  the  Naiunal 
Association  of  Insmance  Commissioners: 


Yes     No 

5. Arc  you  currently  serving  as  an  elective  FHI  Ba;  k  director? 


If  yes,  docs  the  term  of  office  of  your  directorship  c\p'.Tv    n  ur  ociurc  uic 
last  day  of  the  calendar  year  in  which  the  election  ii.  btui^  held? 


Ym    No 


7. 


Are  you  currently  serving  in  the  third  of  three  terms  of  office  as  an 
elective  FHLBank  director? 


Are  you  currently  serving  as  an  appointive  F  i  i  1  E-iark  -rector? 


I  HEREBY  CERTIFY  that  the  information  provided  on  this  FHLBank  Tlective  Director 
Eligibility  Certification  Form  and  on  any  attachments  is  true,  correct,  and  corr.plctc  '.  ;nc 
best  of  my  knowledge. 


Signature 


State  of 


Date 


County  of 


) 


Signed  and  sworn  to  before  me  on  this day  of  _ 


(Seal) 


Signature  of  Notary  Public 
My  commission  expires: 


By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Boani 


Dited  March  25.  1998. 
Bruce  A.  Morrison, 
Chairperson 
IFR  Doc.  9B-12651  Filed  S-12-98;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  208 

Management  of  Agency 
Disbursements 

AGENCY:  Fi.'iant^ial  Management  Service, 

Fiscal  Service,  Treasury. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  On  .September  IB   1997,  the 
Department  of  the  Treasury 
("Treasurv'")  published  a  .Notice  of 
Proposed  Rulemakmg  m  which 
Treasury  propcsed  m.aking  available  to 
Federal  payment  rec:ipients  an  account 
to  access  their  Federal  payments.  The 
account,  commonly  referred  to  as  the 
Electronic  Transfer  Account  or 

ET.-\  '•'^,"  will  be  offered  through  a 
Federally-insured  financial  institution 
and  will  be  available  at  a  reasonable 
cost  and  with  the  same  consumer 
protections  afforded  other  account 
holders  at  the  same  financial  institution 
Treasury  is  hosting  two  meetings,  open 
to  the  public,  to  discuss  the  advantages 
and  disadvantages  of  two  approaches  to 
offering  this  account.  One  meeting  will 
be  for  the  purpose  of  obtammg 
comments  from  representatives  of 
community-based  and  consumer 
organizations;  the  other  meeting  will  be 
for  the  purpose  of  obtaining  comments 
from  representatives  of  financial 
institutions 

DATES:  May  21,  1998.  9  30  am  to  11  30 
a  rn.  (community-based  and  consumer 
organization  meeting),  2  00  p  m  to  4  00 
p  m   (financial  institution  meeting] 
ADDRESSES:  .Marriott  Flotel  at  Metro 
Center,  775  12th  Street,  NW  . 
Washington.  DC 

FOR  FOJRTHER  INFORMATION  CONTACT: 
Persons  wishing  to  attend  and  obser\'e 
either  meeting  are  requested  to  contact 
Martha  Thomas-Mitchell  at  (202)  874-- 
675"^  or  Diana  Shevlin  at  (202)  874- 
'032.  or  send  an  Internet  e-mail  to 
Martha  Thomas- 
M:trhell@fms  spnnt.com  or 
Diana  Shevhn@fm.s  sprint. com,  by  12:00 
noon  Eastern  time  on  Mav  19.  1998.  to 
make  arrangements  for  attendance 
Seating  will  be  available  on  a  first  (  oir.e 
first  served  basis 
SUPPLEMENTARY  INFORMATION:  CV. 
September  16.  199",  Treasury  issued  a 
NotK;e  of  Proposed  Rulemaking  (62  FR 
48714)  (■'208  NPRM")  implementing  the 
electronic  payment  requirement  of  the 
Debt  Collection  Improvement  Act  of 
1996  (the  "Act")  The  Act  requires  that, 
subject  to  the  authontv  of  the  Secretar\ 
of  the  Treasury  to  grant  waivers,  all 
Federal  payments  (other  than  payments 


under  the  Internal  Revenue  Code  of 
1986)  made  after  January  1,  1999,  must 
be  made  by  electronic  hinds  transfer 
("EFT  ')  The  Act  further  requires  that 
Treasury  ensure  that  individuals  who 
are  required  to  ha\  e  an  account  because 
of  the  EFT  mandate  have  access  to  an 
account  at  a  financial  institution  at  a 
reasonable  cost  and  with  the  same 
consumer  protections  afforded  other 
account  holders  at  the  same  financial 
institution   In  the  208  NPRM,  Treasury 
proposed  that  such  an  account  would  be 
provided  by  one  or  more  financial 
institutions  designated  as  Treasury's 
Financial  Agents  for  the  prov'ision  of 
these  accounts 

In  addition  to  reviewing  comments 
received  on  the  208  N'PRM  and  its  own 
analysis  of  alternative  approaches  to 
offering  the  account.  Treasury  will  hold 
two  meetings,  both  of  which  will 
include  a  discussion  of  two  alternative 
approaches  to  providing  the  ET.^  ^^ 
One  meeting  will  focus  on  comments 
from  community-based  and  consumer 
organizations.  The  other  meeting  will 
focus  on  comments  from  financial 
institutions 

Treasury  has  invited  certain 
Lommenters  and  other  interested  parties 
to  take  part  in  the  meetings  These 
participants  will  comment  on  questions 
posed  by  the  Treasury  and  take  part  m 
a  discussion  Members  of  the  public  are 
invited  to  observe 

.^fter  these  meetings.  Treasury 
intends  to  publish  a  notice  m  the 
Federal  Register  describing  proposed 
features  of  ETA  ^^  As,  indicated  m  the 
208  NPRM.  this  notice  w:ij  be  published 
for  public  comment 

Possible  Approaches 

Treasury  is  currently  consiaenng  two 
approaches  to  offering  the  ET.A  ^"^  to 
recipients  through  financial  institutions 
The  first  approach  would  involve 
selecting  a  small  number  of  financial 
institutions  to  Act  as  Treasury's 
Financial  Agents  in  providing  ET.^s  ^"^ 
within  certain  geographic  areas, 
Financial  Agents  would  be  selected  on 
a  competitive  basis  through  an 
Invitation  for  Expressions  of  Interest 
Terms  and  conditions  for  providing  the 
accounts,  including  account  attributes, 
would  be  stipulated  contractually  m 
financial  agency  agreements  with  the 
selected  financial  institutions  The 
a(  count  would  be  electronicail\ 
accessed  by  debit  cards  issued  by  the 
Financial  Agent,  These  Financial  Agents 
would  work  to  sign-up  local  financial 
institutions  who  would  market  and 
originate  ETAs  '^^  m  their  communities. 
The  cost  to  the  recipient  to  access  funds 
would  be  determined  by  the  market  as 
a  result  of  the  competitive  process. 


Under  the  second  approach,  Treastiry 
would  publish  standards  for  providing 
the  ETA  s"^.  including  account 
attributes,  and  would  allow  any 
Federally-insured  financial  institution 
to  provide  the  ETA  ^m  in  accordance 
with  these  standards.  Treasury  would 
monitor  and  make  available  to  the 
public  a  list  of  financial  institutions 
offBring  the  ETA  sm.  Under  this 
approach,  a  financial  institution  would 
have  the  option  of  offering  recipients 
either  electronic  access  to  their  atxounts 
or  over-the-counter  transactions  or  both. 
Treasury  would  establish  a  pric»  cap  for 
fees  imposed  on  recipients  to  access 
their  funds 

Question<i 

Treasury  is  interested  in  responses  to 
the  following  questions: 

(1)  Which  approach  will  most  likely 
provide  recip.er.-  with  convenient  local 
access  at  a  lou      '-- 

(2)  Which  8'  p-  i,ii  h  will  make  an 
ETA^*^  e\a.  ar  e  to  the  largest  number 
cf  recir',e-:*s 

RiciiArd  L   Gregji 
Commiiijoner 
PR  DcK   98  1  2691  Filwi  5-12-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ran  52 

[NH31-1-7160fc,  FRL-ftCa-e; 

Approval  and  Promuigatior  o<  Air 
Quality  lmpl»m€»ntation  Ptans 
Reasonably  Available  Control 
Technology  for  Nitrogen  Ox»des  ior  the 
State  of  New  Hampshire 

AGENCY:  Lr:\  .ron.iiental  Protection 
.Agencv  .EF.^). 

ACTION:  Proposed  rule. 

SUMMARY:  EP.\  is  proposing  to  approve 
8  '^late  iiT.piementation  Plan  (SEP) 
re.  -^  I  r:  submitted  by  the  State  of  New 
Harnpsrare.  This  revision  establishes 
cir,c  requires  Reasonably  Available 
'     it"'  Technology  (RACT)  at  three 
v'rt,   :.ary  sources  of  nitrogen  oxides 
(NOx).  In  the  Final  Rules  Section  of  this 
Federal  Register.  EPA  is  approving  the 
State  s  SIF  .'•evision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  amendment  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
relevant  adverse  comments  are  received 
in  response  to  the  direct  final  rule,  no 
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furlhttr  dclivUy  is  .atod  in 

relation  to  this  pri>,  ule  IfEPA 

recreives  relevant  adverse  coitiment.s,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal  Any  parties  interested 
in  commentmg  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  )une  12,  1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Sludlien,  Deputy  Director.  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  US  Environmental  Protection 
Agency.  Region  I.  JFK  Federal  Bldg.. 
Boston.  MA  02203  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment,  at  the  Office  of 
Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency. 
Region  I.  One  Congress  Street.  11th 
floor.  Boston.  MA.  and  the  Air 
Resources  Division.  New  Hampshire 
Department  of  Environmental  Services. 
64  North  Main  Street.  Caller  Box  2033, 
Concord.  NH  01302-2013 
FO«  FURTHER  INf  ORMATION  COMTACT: 
Steven  A.  Rapp,  Environmental 
Engineer.  Air  Quality  Planning  Unit 
(CAQ).  U.S.  EPA.  Region  I.  JFK  Federal 
Building.  Boston.  MA  02203-2211; 
(617) 565-2773: 

RappSteve«EPAMAlL.  EPA.GOV. 
SUPPLEMMMTARY  INTORMATtON:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Reguter 

Authority:  42  U.S.C.  7401  et  seq. 

Dated  April  21.  1998. 
lohn  P.  DeViUan, 
Regional  Administralor.  Region  I. 
|FR  Doc.  98-12715  Filed  5-12-98.  8:45  am) 
MUINQ  OOOC  MIO  10  P 


ENVIM     NMt 
AGENCY 


AL  PROTECTION 


40  CFR  Part  52 
[Onfi«-7281a,  FRL-6008-91 

Approval  and  Promulgation  of  State 
Implefnentation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
Oregon  Department  of  Environmental 
Quality's  (ODEQ)  new  sections  to 
Division  30  as  submitted  on  June  1. 
1993,  and  the  revisions  to  Divisions  20, 


11.  n,  Jj.  ana  ju.  as  suDmnteu  uu 
January  22.  1997.  of  their  State 
Implementation  Plan  (SIP).  In  the  Final 
Rules  Section  of  this  Federal  Register. 
the  EPA  is  approving  the  State's  SIP 
revisioaas  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  wall  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  12. 
1998. 

AOOnCSSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(OAQ-107).  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
EPA,  Region  10.  Office  of  Air  Quahty. 
1200  6th  Avenue,  Seattle.  WA  98101 
and  ODEQ,  811  S.W.  Sixth  Avenue. 
Portland,  OR  97204 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Woo,  Office  of  Air  Quality. 
EPA.  1200  6th  Avenue.  Seattle.  WA 
98101. (206)553-1814 

SUPPt-BMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  April  20.  1998. 
Chuck  aarke. 

Regional  Administrator  Region  X. 

IFR  Doc  98-12435  Filed  5-12-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[Region  11  Docket  No.  NJ30-1    ir?,  FRL- 
6013^-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Motor  Vehicle  Inspection  and 
Maintenance  Program 

agency:  Environmental  Protection 
.^,<►•I^  V  (EPA). 
actic»n:  Proposed  rule. 

SUMMARY:  The  Envirorunental  Protection 
Agency  (EPA)  is  proposing  approval  of 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Jersey.  This  action  is  required  because 
the  revision  changes  one  of  the  primary 
design  considerations  of  the  existing 
automobile  inspection  and  maintenance 
(l/M)  program.  The  intended  effect  of 
this  action  is  to  propose  approving 
changes  in  the  inspection  frequency 
from  annual  to  biennial  and  the 
addition  of  a  gas  cap  inspection,  which 
will  result  in  a  net  increase  in  overall 
emissions  reductions  as  previously 
approved  by  EPA. 

DATES:  Comments  must  be  received  on 
or  before  June  12.  1998. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Ronald  J.  Borsellino. 
Chief.  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  11  Office,  290  Broadway,  New 
York.  New  York  10007-1866. 

Copies  of  the  State's  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Region  II  Office.  Air  Programs  Branch, 
290  Broadway.  25th  Floor.  New  York. 
New  York  10007-1866. 
New  Jersey  Department  of 
Environmental  Protection.  Office  of 
Air  Quality  Management.  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street.  CN418.  Trenton.  New  Jersey 

COR  FURTHER  INFORMATION  CONTACT: 
Richard  Graciano,  Air  F.-nt'riiiiS  Branch, 
Environmental  Protettiun  .Agfucy. 
Region  11  Office.  290  Broadway.  25th 
Floor.  New  York.  New  York  10007- 
1866,  (212)637-4249 
SUPPLEMENTARy  INFORMATION: 

Background 

On  February  26.  1998  New  Jersey 
submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  changing  the 
inspection  frequency,  from  annual  to 
biennial,  of  its  existing  automobile 
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inspection  and  maintenance  (I-'M) 
program,  through  the  addition  of  a 
regulation  found  at  N.J.A.C.  13:20-43.7. 
Prior  to  this  proposal,  neither  the  New 
Jersey  rules  nor  statutes  adequately 
addressed  the  testing  frequency  for  the 
transitional  phase  of  the  program, 
during  which  New  Jersey  is  converting 
its  basic  I/M  program  to  the  enhanced 
I/M  program.  New  Jersey  has  had  a  basic 
I/M  program  in  place  since  1974.  This 
program,  in  its  current  form,  was  subject 
to  its  most  recent  amendment  on 
January  21,  1985.  which  was  approved 
by  EPA  and  incorporated  into  the  SIP  on 
September  17,  1992.  57  FR  42893.  EP.-\ 
conditionally  apparoved  \e\N  jersey's 
enhanced  I/M  pro^iram  on  Mav  14,  1997. 
62  FR  26405.  On  January  30,  1998,  the 
State  submitted  performance  standard 
modeling  to  EPA,  fulfilling  the 
remaining  condition  required  by  EPA  in 
its  approval  notice. 

Under  provisions  of  sections  182,  184, 
and  187  of  the  Clean  Air  Act  (Act),  New- 
Jersey  is  required  to  implement  an 
enhanced  I/.M  program  throughout  the 
entire  State.  In  its  July  10.  1995  and 
March  27.  1996  SIP  submittals,  the  State 
indicated  that  the  enhanced  I/M 
program  would  require  biennial 
inspections,  and  suggested  that  early 
implementation  of  biennial  testing  may 
be  necessarv'  to  facilitate  system 
upgrades. 

In  the  February  26,  1998  request  for 
a  SIP  revision.  New  Jersey  indicated  that 
during  the  transition  period  between  the 
existing  program  and  the  new  enhanced 
program,  the  .State  will  require  vehicles 
to  be  inspected  biennially,  rather  than 
annually,  to  accommodate  the  decreased 
availability  of  centralized  inspection 
lanes  while  they  are  being  retrofitted  for 
enhanced  testing.  The  Febmarv  26.  1998 
SIP  revision  states  that,   'itjhe  transition 
period  will  begin  on  the  start  date  of  the 
contract  for  the  implementation  of  the 
enhanced  I'M  program  and  will  end 
when  the  enhanced  I/M  program 
becomes  mandatory."  Pursuant  to 
section  193  of  the  Act,  such  a  change 
could  not  be  approved  if  it  results  in 
increased  emissions  of  volatile  organic 
compounds  (V'OCs!  and/or  carbon 
monoxide  (CO)  In  order  to  offset  the 
increased  V'QC  emissions,  New  Jersev  is 
proposing  early  implementation  of  the 
test  that  checks  the  functional  operation 
of  vehicle  gas  caps.  The  gas  cap  checks 
will  be  implemented  during  the 
transition  period  from  the  existing 
program  to  the  enhanced  program  rather 
than  at  the  start  of  the  enhanced 
program.  New  Jersey  expects  that  this 
strategy  will  offset  the  increase  in  VOCs 
resulting  from  the  conversion  to 
biennial  testing  and  has  submitted 
modeling  results  that  support  this.  New 


Jersey  estimates  that  the  resulting  VOC 
emissions  increase  from  changing  the 
program  frequency  to  biennial  will  be 
about  0.026  grams  per  mile.  The  VOC 
emissions  reduction  associated  the 
functional  gas  cap  test  are  estimated  to 
be  about  0.033  grams  per  mile,  resulting 
in  a  net  benefit  of  0.007  grams  per  mile. 

New  Jersey  also  estimates  that  CO 
emissions  will  increase  about  0.365 
grams  per  mile  as  a  result  of  the  change 
in  inspection  frequency.  In  its  revision 
package,  the  State  notes  that  the  carbon 
monoxide  benefits  gained  through 
vehicle  fleet  turnover  from  January  1. 
1996  through  January  1.  1998  are  about 
0.745  grams  per  mile.  However,  EPA 
points  out  that  this  emission  reduction 
is  not  a  hmction  of  the  SDP  per  se.  EPA 
acknowledges  that  the  most  efficient 
means  to  achieve  significant  carbon 
monoxide  reduction  and  ultimate 
attainment  is  through  the  speedy 
implementation  of  the  State's  enhanced 
I/M  program  Specifically,  EPA  expects 
that  the  State's  enhanced  I/M 
implementation  will  result  in  excess 
carbon  monoxide  benefits  beyond  the 
required  performance  standard.  These 
are  approximately  0.526  grams  per  mile. 

These  air  quality  benefits  cannot  be 
achieved  without  accommodating  the 
practical  obstacles  associated  with 
retrofitting  centralized  test  only  stations, 
which  include  transitional  biennial 
testing. 

Since  the  State  is  currently  in  the 
process  of  awarding  construction  and/or 
operation  contracts  for  its  approved 
enhanced  program,  New  Jersey  has 
requested  that  EP.'K  proceed  with  an 
expedited  decision  process  for  this 
revision  to  the  existing  program. 
Therefore,  approval  of  this  revision  is 
being  proposed  under  a  procedure 
called  parallel  processing,  whereby  EPA 
proposes  rulemaking  action 
concurrently  with  the  State's  procedures 
for  amending  its  regulations.  If  the 
State's  proposed  revision  is 
substantially  changed  in  areas  other 
than  those  identified  in  this  document, 
EP.'V  will  evaluate  those  changes  and 
may  publish  another  notice  of  proposed 
rulemaking.  If  no  substantial  changes 
are  made  other  than  those  areas 
specified  m  this  document.  EPA  will 
publish  a  final  rulemaking  on  the 
revisions.  Final  rulemaking  action  by 
EPA  will  occur  only  after  the  SIP 
revision  has  been  adopted  bv  .New 
Jersey  and  submitted  fermally  to  EPA 
for  incorporation  into  the  SIP.  In 
addition,  any  action  by  the  State 
resulting  in  undue  delay  in  the  contract 
award  or  selection  process  may  result  in 
a  reproposal  altering  the  approvability 
of  the  SIP. 


Conclusion 

EPA  believes  New  Jersey  has  provided 
an  adequate  rationale  for  early 
conversion  of  the  existing  program  from 
annual  to  biennial  testing.  Furthermore. 
EPA  supports  the  calculations 
submitted  by  the  State  indicating  that 
the  emissions  shortfalls  resulting  from 
this  change  vdll  be  sufficiently  offset  by 
the  strategies  proposed  and  by  the 
benefits  of  enhanced  I/M 
implementation.  Since  the  State  is 
reducing  the  testing  frequency  of  its 
current  program  to  facilitate  the 
implementation  of  the  enhanced  I/M 
program.  EPA's  approval  of  this  testing 
frequency  conversion  under  the  terms  of 
this  SIP  revision  only  applies  after  the 
State  awards  the  necessary  construction 
contracts  for  its  enhanced  I/M  program. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  sp>ecific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govenunent  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  Tlie 
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Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  versus  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  section 
110(a)(2)(AHK)  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFRPart  51. 

The  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
use.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


List  of  Subjects  m  40  CI-  R  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  30,  1998 
Wiiliam ).  Muszynski, 
Deputy  Regional  Administrator. 
IFR  Doc  9a-12720  Filed  5-12-98;  8:45  ami 
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40  C*^R  Par-  52 
[MD067^)025b,  FRL-6012-8] 

Approval  and  P'-omuigation  o'  Air 
Quality  Impiemenlation  Plans 
Maryland,  Definition  of  the  Term 
Major  Stationary  Source  o'  VOC  ' 

AQENCt;  r.liviruiimBiiltii  rnjttJi,iiuii 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland.  This  revision  pertain  to 
amendments  to  Maryland's  definition  of 
the  term  major  stationary  source  of 
volatile  organic  compounds  (VOC)  In 
the  Final  Rules  section  of  this  Federal 
Register.  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
Sff*  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writinK  by  |une  12.  1998. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold.  Chief.  Ozone  and 
Mobile  Sources  Section,  Mailcode 
3AP21.  U.S.  Environmental  Protection 
Agency.  Region  III.  841  Chestnut 
Building.  Philadelphia.  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 


U.S.  Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  HiRhway. 
Baltimore,  Maryland.  21224 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino.  (215)  56f>-J181.  at  the 
EPA  Region  III  address  above,  or  via  e- 
mail  at  pino.maria@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  any  comments  must  be 
submitted  in  writing  to  the  EPA  Region 
in  address  above. 

SUPPt-EMENTARY  INFORMATION;  St^t'  the 
information  providtii  .n  the  Dirt^c  t  Final 
action  of  the  same  title,  pertaining  to 
revisions  to  Maryland's  definition  of  the 
term  "major  stationary  source  of  VOC." 
which  is  located  in  the  Rules  and 
Regulations  Section  of  this  Federal 
Register 

Authority:  42  U.S.C.  7401  et  seq. 

Dated  April  24.  1998. 
rhomas  Voltaggio, 

Acting  Regional  Administrator.  Region  ID. 
IFR  Dor  98-12?17  Filed  5-12-98;  8;45  am) 
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40  CFR  Pan  63 

[FRL-«012--2I 

Approval  of  Section  112(1)  Authority  for 
Hazarcksus  Air  Pollutants; 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities; 
State  of  California;  South  Coast  Air 
Quality  Management  District 

AGENCY:  hnvironmental  Protection 

ACTION:  Proposed  rule. 

summary;  Pursuant  to  section  112(1)  of 
the  Clean  Air  Act  (CAA)  and  through 
the  California  Air  Resources  Board, 
South  Coast  Air  Quality  Management 
District  (SCAQMD)  requested  approval 
to  implement  and  enforce  its  "Rule 
1421:  Control  of  Perchloroethvlene 
Emissions  from  Dry  Cleaning  Systems" 
(Rule  1421)  in  place  of  the  "National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities" 
(dry  cleaning  NESHAP)  for  area  sources 
under  SCAQMD's  junsdirtion   In  the 
Rules  section  of  this  Federal  Register. 
EPA  is  granting  SCAQMD  the  authority 
to  implement  and  enforce  Rule  1421  in 
place  of  the  dry  cleaning  NESH.^P  for 
area  sources  under  SCAQMD's 
jun.sdiction  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  action 
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and  anticipates  no  adverse  c:ominents  ,\ 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
relevant  adverse  comments  are  received 
in  response  to  this  document,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  not  take  effect  and  all 
public  comments  re(;eived  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EP.'l 
will  not  institute  a  second  comment 
period  on  this  proposal   .-^ny  parties 
interested  in  commenting  on  this 
proposal  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  wniing  by  June  12. 
1998 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to.  Andrew 
Steckel,  Rulemaking  Office  (,MR-4).  Air 
Division.  US  Environmental  Protection 
.■\gencv.  Region  IX,  75  Hawthorne 
Street.San  Francisco.  CA  94105-.3901 
Copies  of  the  submitted  request  are 
available  for  public  nspection  at  EPA  s 
Region  IX  office  during  normal  business 
hours 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang.  Rulemaking  Office  (.MR— 4).  Air 
Division,  US  Environmental  Protection 
.\gency.  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  C.\  94105-3901, 
Telephone:  (415)  744-1200. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  SCAQMD  Rule 
1421,  Control  of  Perchloroethylene 
Emissions  from  Dry  Cleaning  Sy.stems, 
revised  on  June  13,  1997.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action 
which  is  located  in  the  Rules  section  of 
this  Federal  Register 

Authority:  This  action  ss  issued  under  the 
authority  of  .Section  11 2  of  the  Clean  Air  Act, 
as  amended.  42  U.S.C,  Section  7412. 

Dated  Apni  10.  1998. 
Felicia  Marcus. 

Regional  Administrator.  Region  IX 
(FR  Dtx;  98-12429  Filed  5-12-98;  8:45  am) 

BILUNO  CODE  »S«0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

[FRL-OW-6013-4] 
RIN-2040-AC65 

Water  Quality  Standards  for  Alabama 

AGENCY:  Environmental  Protection 

.■\>ient:v 

ACTION:  Proposed  Rule,  Re-openmg  of 

public  comment  period 


SUMMARY:  L?.\  IS  re-opening  the  public 
comment  period  on  the  proposed  wafer 
quality  standards  that  would  be 
applicable  to  certain  waters  of  the 
United  States  in  the  State  of  .Mabama. 

DATES;  EP.A  will  now  at  cept  public 
comments  on  this  proposed  rulemaking 
until  June  3.  1998  Comments 
postmarked  after  this  date  may  not  be 
considered. 

ADDRESSES:  \t\  original  plus  2  copies. 

and  if  possible  an  electronic  version  of 
comments  either  in  WordPerfect  or 
.\SCII  format   should  be  addressed  to 
Fritz  Wagener.  Water  Quality  Standards 
Coordinator,  U.S.  EPA  Region  4,  Water 
Management  Division,  .Mianta  Federal 
Center.  61  Forsyth  Street  S  W  .  Atlanta. 
Georgia.  30303-3104  The 
administrative  record  for  this  propoiieci 
rule  IS  available  for  public  inspection  a; 
r  S.  EPA  Region  4.  Water  Management 
Division.  15th  Floor.  .Mlanta  Federal 
Center,  61  Forsyth  Street  S  W..  .Atlanta. 
Creorgia,  30303-3104.  between  800  a  m 
to  4:30  p.m  Copies  of  all  or  portions  of 
the  record  wii!  be  made  available  for  & 
charge  of  20  cents  per  page- 

FOR  FURTHER  INFORMATION  CONTACT:  Fritz 
Wagener.  Water  Quality  Standards 
Coordinator.  U.S.  EP.^  Region  4,  Water 
.Management  Division.  Atlanta  Federal 
Center.  61  Forsvth  Street  S  W  ,  ,'\tlanta, 
Georgia,  30303-3104  (telephone  404- 
562-926:') 

SUPPLEMENTARY  INFORMATION:  Th.s 
proposed  rule  appeared  in  the  Federal 
Register  on  March  5,  1998  (63  FR 
10799)  and  provided  for  a  public 
comment  period  of  60  days  which 
closed  on  May  4,  1998  EPA  has 
received  requests  from  several 
interested  parties  for  additional  time  to 
comment  The.se  parties  cited  difficulty 
in  obtaining  and  reviewing  certain 
documents  referenced  in  the 
administrative  record  within  the 
comment  period  provided  by  EPA. 

Dated:  May  7. 1998. 
Robert  Perciasepe. 

Assibtani  Administrator  for  Water. 

IFR  Doc  98-12690  Fued  5-12-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Aamnisiration 

42  CFR  Parts  405  412  ano  413 

[HCFA-1003-CN] 

RIN  093fi~AI22 

Medicare  Program:  Changes  tc  t^^t 
Hospital  Inpatient  Prospecttve 
Payment  Systems  and  Fisca  Vea'  199?- 
Rates:  Corrections 

AGENCY ;  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  In  the  May  8,  1998  issue  of 
;;u  Federal  Register  (63  FR  25575).  we 
published  a  proposed  rule  to  revise  the 
Medicare  hospital  inpatient  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  to  implement 
necessary  changes  arising  from  our 
continuing  experience  with  the  system. 
This  document  corrects  technical  errors 
made  in  that  document. 

POR  FURTHER  INPORMATION  CONTACT: 
Naiii  \  P.dw  a,'-;.:^    .•^  ■    .  '^^6— 4531, 

Operating  Prospective  Payment.  DRG, 

and  Wage  Index  Issues. 
Tz\ :  Hefter,  (410)  786-4487,  Capital 

Prosp)ective  Payment.  Excluded 

Hospitals,  and  Graduate  Medical 

Education  Issues. 
SUPPLEMENT Apy  INFORMATION:  In  the  May 
h    i^^f- ^■r.>;n)se.:  -..,t-   ^e  addressed 
caps  on  the  target  amounts  for  cost 
reporting  periods  beginning  in  FY  1999 
for  hospitals  excluded  from  the  hospital 
inpatient  prospective  payment  systems. 
The  caps  that  we  published 
inadvertently  reflect  updates  to  the 
amounts  published  in  the  August  29, 
1997  final  rule  with  comment  p>eriod  (62 
FR  46019),  rather  than  updates  to  the 
corrected  amounts  published  in  the 
March  6, 1998  correction  notice  for  the 
final  rule  with  comment  period  (63  FR 
11148).  This  document  corrects  that 
error.  Also  incorrect  amounts  were 
listed  in  Tables  lA,  IC,  ID.  IE.  and  IF. 
We  inadvertently  published  the 
amounts  from  the  August  29,  1997  final 
rule  with  comment  period.  Therefore, 
we  are  making  the  following  corrections 
to  the  proposed  rule; 

1.  On  page  25601,  end  of  the  third 
column,  the  table  is  replaced  with  the 
following: 

(1)  Psychiatric  hospitals  and  units: 
$10,797 

(2)  Rehabilitation  hospitals  and  units: 
$19,582 

(3)  Long-term  care  hospitals:  $38,630 

2.  On  pages  25620  through  26521, 
Tables  lA,  IC.  ID,  IE.  and  IF  are 
corrected  to  read  as  follows; 
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Table  i a.— National  Adjusted  uperating  Standardized  Amounts,  Labor/Nonlabor 


Large  urtjan  areas 

Other  areas 

Labor-related 

Nonlabor -related 

Labor-reiated 

Nontabor-related 

2.791  45 

1,134  64 

2.747.26 

1.11668 

Table  IC— Adjusted  Operating  Standardized  Amounts  for  Puerto  Rico.  Labor/Nonlabor 


Large  urt>an  areas 


Labor 


Nonlabor 


Ofhet  a'eas 


Labor 


Nonlabor 


National 

PiMftoRioo 


2,767  78 
1,331.29 


1.125.02 
535.88 


2.767.78 
1.31021 


1.125  02 
527.40 


Table  1  D. — Capital  Standard  Federal  Payment  Rate 


Rate 


National  

Puerto  Rk» 


377  25 
180.73 


Table  1E. — National  Adjusted  Operating  Standardized  Amounts  For  "Temporary  Relief"  HospitauS,  ubor/ 

Nonlabor 


Large  urt>an  areas 

Other  areas 

Labor-related 

NonWbor-retated 

Labor-related 

Nonlabor  related 

2.799.77 

1,138.02 

2.755.44 

1,120.01 

Table  1F.— Adjusted  Operating  Standardized  Amounts  For  'Temporary  Relief"  Hospitals  in  Puerto  Rico. 

Labor/Nonlabor 


Large  urt)an  areas 
Labor        i     Nonlabor 


Other  areas 


Labor 


Nonlabor 


Natiorial 

Puerto  Rico 


2,776.03 
1.335.26 


1,128.37 
537.48 


2.776.03 
1,314.11 


1,128  37 
528  97 


(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.778.  Medical  Assistance 
Program,  No.  93  773  Medicare — Hospital 
Insurance;  and  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated  May  8,  1998 
Neil  |.  Stiliman. 

Deputy  Assistant  Secretary  for  Information 
Resource  Management. 
|FR  Doc.  98-12805  Filed  5-8-98;  4:26  pm| 
aiLUNO  cooc  «iza-oi  -*> 


C  .<is'    luard 

46  C(-»  Pus  1  and  10 

tUSCO-1 998-^3824) 

RIN211S-AF58 

Maritime  Course  Approval  Procedures 

AGENCY:  Coast  Cuard,  DOT. 


ACTION:  Notice  of  prop>osad  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  the  regulations  which  govern 
Maritime  Course  Approval  Procedures, 
by  streamlining  the  process  by  which 
courses  are  submitted  to  and  reviewed 
by  the  Coast  Guard.  We  also  propose  to 
add  a  mechanism  to  allow  us  to  suspend 
or  revoke  approvals  for  courses. 
Although  the  regulations  govern 
training  schools  with  approved  courses, 
only  a  methodology  for  course  approval 
is  provided  Revising  the  regulations  to 
include  a  mechanism  for  withdrawal  of 
approval  will  motivate  schools  to 
maintain  a  uniformly  high  standard, 
improve  compliance  with  course 
approval  regulations,  and  ultimately 
promote  public  safety. 
DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  luly  13,  1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility, 


(USCG-^lyytt-.i8J4j,  L  S.  Department  of 
Transportation,  room  PL— 401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001,  or  deliver  them  to  room 
PL-401.  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m  ,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401. 
located  on  the  Plaza  I^vel  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms  dot  taov 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  about  the  dcxi^et,  contact 
Ms.  Paulette  Twine.  Chief,  Documentary 
Services  Division,  Department  of 
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Transportation,  telephone  202-366- 

9329.  For  questions  about  this  notice. 

contact  Gerald  Miante.  Pro|ect  Manager. 

National  Maritime  Center  (NMC),  703- 

23.5-0018. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages  you  to 
submit  written  data,  views,  or 
arguments.  If  you  submit  comments 
vou  should  include  your  name  and 
address,  identify  this  notice  (USCO- 
1998-3824)  and  the  specific  sec;tion  or 
(|uestion  in  this  document  to  which 
your  comments  apply,  and  give  the 
reason  for  each  comment   Please  submit 
one  copy  of  all  comments  and 
attachments  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing  to  the  DOT 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  If  you  want 
us  to  acknowledge  receiving  your 
comments,  please  enclo.se  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period 

The  Coast  Guard  plans  no  public 
meeting.  You  may  request  a  public 
meeting  by  subrjiitting  a  request  to  the 
address  under  ADDRESSES  The  request 
should  include  the  reasons  why  a 
meeting  would  be  beneficial   If  the 
Coast  Guard  determines  that  a  public 
meeting  should  be  held,  it  will  hold  the 
meeting  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Regulations  for  merchant  mariner 
course  approvals  have  been  in  place  for 
>everal  years  and  are  found  in  46  CFR 
part  10.  Courses  were  first  approved  for 
education  mandated  by  regulation  such 
as  radar  observer,  fire-fighting,  and  first 
aid.  Courses  were  then  approved  for 
formal  training  instead  of  required  sea 
service  for  both  renewal  and  raise  in 
grade  of  license  or  an  endorsement,  asia 
to  substitute  for  a  Coast  Cuard 
examination. 

With  the  publication  of  a  Focus  Group 
Studv.  Licensing  2000  and  Beyond  in 
1993.  the  Coast  Guard  began  approving 
courses  to  substitute  for  certain  modules 
of  examination,  especially  for  lower 
level  licenses  Now.  with  the 
implementation  of  the  1995 
Amendments  to  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  ISTCW)  of  the 
International  Maritime  Organization 
IIMO),  requirements  for  basic  entry- 
level  education,  structured  shipboard 
training  programs,  and  specific 
assessment  protocols,  the  course 


approval  burden  has  increased 
considerably. 

Presently,  the  Coast  Guard  has 
approved  in  excess  of  ,500  courses 
presented  bv  over  200  schools  and  the 
number  is  growing  weekly.  As  part  of  a 
Quality  Standard  System  (QSS).  Coast 
Guard  Regional  Examination  Centers 
(RECs)  are  charged  with  oversight  of 
these  widespread  training  institutions. 

The  majority  of  schools  consistently 
operate  according  to  the  regulations 
governing  course  approvals.  There  are 
times,  however,  when  audits  of  a 
particular  school  show  evidence  of 
infractions  ranging  from  incomplete 
recordkeeping  to  maior  deficiencies 
dealing  with  examination  tampering, 
operating  outside  the  conditions  of  the 
course  approval,  and  outright 
misrepresentation  of  course  material. 
Some  primary  reasons  for  suspending  or 
revoking  a  course  approval  would 
include  (but  are  not  limited  to): 

•  Failure  to  comply  with  the 
provisions  of  the  course  approval, 

•  Failure  to  comply  with  the 
provisions  of  parts  10,  12.  13  or  15  of 
Title  46,  Code  of  Federal  Regulations 
(46  CFR!  espe(  laliv  Fart  10.  Subpart  C. 

•  Scheduling  and  teaching  an 
approved  course  at  a  location  other  than 
the  site  required  in  the  application  for 
approval  and  authorized  m  the  approval 
letter  unless  prior  site  approval  is 
requested  of  and  granted  by  the  Officer 
:n  Charge,  .Marine  Inspection  (OCMI)  of 
the  Regional  Exam  C>enter  in  whose  area 
of  responsibility  the  'remote  site"  is 
located 

•  Not  adhering  to  the  approved  length 
of  the  course;  cutting  short  instructional 
time  on  a  daily  or  weekly  basis. 
Substituting    homework"  or 

preparation  time,"  either  on  computer- 
based  questions  or  artificially  drawn-out 
plotting  exercises  for  quality  classroom 
instructional  contact  hours. 

•  Using  unqualified  instructors, 
substandard  facilities  or  otherwise 
presenting  the  course  in  a  manner  that 
is  not  sufficient  for  or  conducive  to 
achieving  the  learning  objectives  of  the 
course. 

•  Not  giving  a  fmai  lend-of-course) 
exam  equal  in  scope  and  difficulty  to 
the  Coast  Guard  exam  for  that  particular 
license  or  endorsement  Also,  for  not 
giving  a  final  exam  or  a  "re-take"  exam 
which  IS  totally  different  than  any 
homework,  classroom  'practice 
exercise"  or  exam  previousiv  viewed  bv 
the  student- 

•  Issuing  certificates  of  course 
completion  to  students  who  have  not 
demonstrated  competencv  or  w.'-ic  have 
not  otherw  ise  met  the  course 
requirements. 


•  Advertising,  holding  a  course,  or 
issuing  certificates  of  course  completion 
to  students  as  having  passed  a  course  of 
instruction  for  which  the  school  does 
not  hold  a  valid  Coast  Guard  approval 

•  Assisting  a  student  in  passing  the 
final  (end-of-course)  exam  by  either 
directly  or  indirectly  providing  any 
assistance  including,  but  not  limited  to, 
supplying  answers,  hinting  at  the 
correct  answer,  grading  and  returning 
the  exam  for  completion  and  indicating 
that  certain  answers  or  choices  are 
incorrect  prior  to  grading. 

•  Giving  a  student  a  final  (end-of- 
course)  exam  orally.  The  authority  to 
give  an  oral  examination  rests  with  the 
OCMI  per  46  CFR  10.205. 

•  Allowing  a  student  to  enroll  or  join 
the  course  after  the  beginning  of  course 
instruction. 

In  order  to  prevent  these  infractions, 
and  ensure  the  integrity  of  Coast  Guard 
approved  courses,  it  is  necessary  to 
establish  suspension,  revocation,  and 
appeal  provisions  in  our  regulations. 

Discussion  of  Proposed  Ruif 

1.  The  Coast  Guard  profwjses  to 
amend  section  10.302(a)  to  require 
training  organizations  seeking  course 
approval  to  submit  course  packages  to 
the  Commanding  Officer,  National 
Maritime  Center.  (NMC)  directly  rather 
than  via  the  OCMI. 

Amended  paragraph  (a)  would  also 
reflect  that  the  title  of  the  Director. 
National  Maritime  Center  has  been 
changed  to  the  Commanding  Officer, 
National  Maritime  Center. 

At  present,  course  packages  are 
submitted  to  the  OCMI  who  then 
conducts  a  preliminary  review  of  the 
course,  including  an  inspection  of  the 
proposed  teaching  facility  and  a  review 
of  instructor  qualifications.  Uf>on 
completion  of  this  prehminary  review, 
the  course  package  is  then  forwarded  to 
the  NMC  with  the  OCMI's 
recommendation  for  approval  or 
disapproval.  The  NMC  then  conducts  its 
review  of  the  course  and  either  issues  or 
denies  approval.  Under  the  proposed 
rule,  courses  will  be  submitted  directly 
to  the  NMC,  who  will  then  direct  the 
OCMI  to  conduct  an  inspection  of  the 
teaching  facility  and  evaluation  of  the 
proposed  instructors.  This  will  allow 
the  OCMI  and  NMC  to  conduct  their 
reviews  concurrently  thereby  reducing 
the  time  between  initial  submission  of 
the  course  by  the  training  organization 
and  approval  of  the  course  by  the  NMC. 

Paragraph  (a)  would  be  amended  to 
indicate  that  the  Coast  Guard  now 
approves  training  that  satisfies 
regulatory  requirements  or  that 
suD^tutes  for  a  Coast  Guard 
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examination  or  a  portion  of  a  sea  service 
requirement. 

2.  The  Coast  Guard  proposes  to 
amend  section  10.302.  paragraphs  (c) 
and  (d).  to  add.  in  each  paragraph,  that 
approvals  expire  when  a  school  closes 
or  when  a  school  no  longer  offers  the 
course. 

3.  The  Coast  Guard  also  proposes  to 
add  three  paragraphs  to  section  10.302. 
New  paragraph  (e)  would  enumerate  the 
conditions  that  allow  the  NMC  or  CXIiMI 
to  suspend  a  course  approval.  Approval 
may  be  suspended  if  the  Coast  Guard 
determines  that  a  speciHc  course  does 
not  comply  with  46  CFR  Parts  10,  12.  13 
or  15  or  the  requirements  specified  in 
the  course  approval,  if  the  course 
substantially  deviates  from  the  course 
framework  that  was  initially  submitted 
for  approval,  or  if  the  course  is 
presented  in  a  manner  that  is  not 
sufficient  for,  or  conducive  to,  achieving 
learning  objectives.  If  such  a 
determination  is  made,  the  cognizant 
CXIMI  may  suspend  the  approval,  may 
direct  the  surrender  of  the  certificate  of 
approval  and/or  direct  the  holder  to 
cease  claiming  the  course  is  Coast  Guard 
approved.  In  the  event  of  suspension, 
the  cognizant  CXZMI  will  notify  the 
approval  holder  in  Mrriting  of  the 
impending  suspension,  and  give  them 
an  opportunity  to  correct  the  reasons  for 
suspension.  If  the  approval  holder  fails 
to  correct  the  reasons  for  suspension, 
the  course  will  be  suspended  and  the 
matter  referred  to  the  Commanding 
Officer.  NMC.  Upon  such  suspension, 
the  Commanding  Officer.  National 
Maritime  Center  will  notify  the  approval 
holder  that  the  course  fails  to  meet 
applicable  reouirements  and  will 
explain  how  tnose  deficiencies  can  be 
corrected.  The  NMC  may  grant  the 
approval  holder  up  to  60  days  in  which 
to  correct  the  deficiencies. 

New  paragraph  (f)  would  identify 
conditions  that  allow  the  Commanding 
Officer.  National  Maritime  Center  to 
revoke  an  approval.  Approval(s)  may  be 
revoked  for  failure  to  correct 
deficiencies  identified  by  the 
Commanding  Officer.  National  Maritime 
Center.  The  Coast  Guard  may  also 
revoke  any  or  all  course  approvals  held 
by  an  approval  holder  if  there  has  been 
a  determination  that  the  approval  holder 
has  a  demonstrated  history  of  failure  to 
comply  with  applicable  requirements  of 
their  course  approvals.  In  such 
instances,  the  approval  holder  has 
shown  a  clear  disregard  for  the  terms  of 
their  approval  such  that  it  is  reasonable 
to  infer  that  they  are  not  adhering  to 
their  approval  in  any  of  their  courses. 
This  revocation  would  ensure  the 
integrity  of  Coast  Guard  approved 
training  by  revoking  all  approvals  if  that 


approval  holder's  conduct  is  such  that 
there  is  reasonable  cause  to  suspect  that 
all  training  offered  by  that  approval 
holder  is  not  being  conducted  in 
compliance  with  the  Code  of  Federal 
Regulations  or  the  requirements  of  their 
course  approvals.  Course  approvals  can 
also  be  revoked  if  there  is  a 
demonstrated  history  of  substantial 
deviations  from  course  curricula  or. 
presenting  courses  in  a  manner  that  is 
not  sufficient  for.  or  conducive  to, 
achieving  learning  obiectives. 

New  paragraph  (g)  would  outline  the 
appeal  procedure  for  any  of  the  above 
actions.  Persons  directly  affected  by  a 
suspension  or  revocation  of  an  approval 
may  appeal  to  the  Commandant  via  the 
Commanding  Officer.  National  Maritime 
Center  as  provided  for  by  46  CFR  Part 
1.03-15. 

Regarding  appeals.  46  CFR  1.03- 
15(h)(3)  and  1.03-45  would  be  amended 
to  reflect  that  the  title  of  the  Director, 
National  Maritime  Center  has  been 
changed  to  Commanding  Officer, 
National  Maritime  Center,  and  would 
add  language  about  appeals  regarding 
suspension  or  revocation  of  course 
approvals. 

4.  In  addition,  the  Coast  Guard 
proposes  to  amend  section  10.303(e)  to 
require  training  organizations  to  submit 
change  requests  to  approved  courses  to 
the  Commanding  Officer.  National 
Maritime  Center  (NMC— 4B)  directly 
rather  than  via  the  OCMI. 

Regulatory  Evaluation 

This  proposea  ruie  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order,  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979),  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Course  approval  suspensions, 
revocations,  or  expirations  do  not 
impose  specific  requirements  on  any 
course  holder  that  would  cause  an 
economic  effect.  Rather,  this  rule 
establishes  a  standard  enforcement 
method  for  the  rare  number  of  course 
approval  holders  who  do  not  comply 
with  applicable  statutes,  regulations, 
and  the  terms  of  course  approval. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  an^ 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  .tO.OOO. 

The  small  entities  affec  ted  bv  this  rule 
are  privately  owned  and  operated 
schools  with  one  to  several  employees, 
community  colleges,  and  maritime  labor 
union  owned  and  operated  schoois 
Susf>ension  or  revocation  of  an  approval 
for  a  course  or  courses  depends  on  the 
nature  and  seventy  of  the  infraction 
with  the  resultant  loss  of  revenue  for  the 
specific  period 

However,  we  realize  that  most  schools 
operate  within  the  confines  of  course 
approval  regulations,  guidelines  and 
letters  This  no'nt'  df  proposed 
rulemaking  wouid  provide  a  standard 
mechanism,  in  regulation,  for  the  rare 
instances  when  a  school  might  deviate 
from  those  course  approval  regulations, 
guidelines  and  letters.  Also,  this  rule 
would  provide  an  opportunity  for  the 
approval  holder  to  corrett  any 
deficiencies  prior  to  revocation. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization   please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  i;  qualifies 
and  in  what  way  and  to  what  dt-kjrt'e  'his 
proposed  rule  will  economically  allecl 
it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  proposed  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
We  will  mail  copies  of  the  notice  of 
proposed  rulemaicing  to  all  schools 
teaching  approved  courses  to  facilitate 
small  businesses'  ability  to  respond 
with  comments.  If  your  small  business 
or  organization  is  affected  by  this  rule 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance 
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please  contact  Gerald  Miante,  703-235- 
0018. 

Collection  of  Information 

This  proposed  rule  contains  no  new 
collect ion-of-information  requirements 
under  the  Paperwork  Reduction  .Xct  (44 
U.S.C.  3501  etseq.).  Collection  of 
information  control  number  0MB  2115- 
0111  is  assigned  to  this  section. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  toncladed  that  under 
paragraph  2.B.2.e.(34Ka)  of 
Commandant  Instruction  M16475.1B. 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
dcKTumentation  A  "Categorical 
Exclusion  Determination  ■  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects 

46  CFR  Part  7 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Reporting  and 

recordkeeping  requirements. 

46  CFB  Part  1 0 

Reporting  and  recordkeeping 
requirements.  Schools,  Seamen. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  1  and  10  as  follows: 

PART  1— ORGANIZATION,  GENERAL 
COURSE  AND  METHODS  GOVERNING 
MARINE  SAFETY  FUNCTIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authoritv:  5  U.S.C.  552;  14  U.S.C  633;  46 
U.S.C.  7701;  49  CFR  1,45.  1.46;  S  1.01-35  also 
issued  under  the  authority  of  44  U.SC,  3507. 

2.  In  §  1.03-15.  revise  paragraph  (h)(3) 
to  read  as  follows: 

§1.03-15    General. 

»  *  «  «  * 

(h)  *   *   * 

(3)  Commanding  Officer,  National 
Maritime  Center,  for  appeals  involving 
vessel  documentation  issues  and 
suspension  or  revocation  of  course 
approvals. 
***** 

3.  Revise  §  1.03-45  to  read  as  follows: 


§  1 .03-45     Appeals  from  decisions  or 
actions  involving  documentation  of  vessels 
and  suspension  or  revocation  o1  course 
approvals. 

Any  person  directly  affected  by  a 
decision  or  action  of  an  officer  or 
employee  of  the  Coast  Guard  acting  on 
or  in  regard  to  the  documentation  of  a 
vessel  under  part  67  or  suspension  or 
revocation  of  course  approvals  under 
part  10  of  this  chapter,  may  make  a 
formal  appeal  of  that  decision  or  action 
to  the  Commandant  (G-MO)  via  the 
Commanding  Officer,  National  Maritime 
Center,  in  accordance  with  procedures 
contained  in  §^  1.03-15  through  1.03- 
2.T  of  this  subpart. 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

4.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authoritv:  31  T  SC  9701:  46  U.S.C.  2101. 
2103,  2Uo!  46  U.S.C  Chapter  71;  46  U.S.C. 
7502,  7505,  7701;  49  CFR  1  45,  1.46;  Sec, 
10.107  also  issued  under  ihe  authority  of  44 
U.S.C  3507. 

5.  In  §  10  302,  in  paragraphs  (c)  and 
(d).  immediatelv  preceding  the  words 
"or  on  the  date  of^'.  add  the  words 
"when  the  school  closes,  when  the 
school  no  longer  offers  the  course,"; 
revise  paragraph  (a)  introductory  text; 
and  add  paragraphs  (e).  (f).  and  (g)  to 
read  as  follows: 

§  10,302    Course  approval 

la)  The  Coast  Guard  approves  courses 
satisf\-ing  regulator)-  requirements  and 
those  that  substitute  for  a  Coast  Guard 
examination  or  a  portion  of  a  sea  service 
requirement  The  owner  or  operator  of 
a  training  school  desiring  to  have  a 
course  approved  bv  the  Coast  Guard 
shall  submit  a  written  request  to  the 
Commanding  Officer,  National  Maritime 
Center,  NMC-4B,  4200  Wilson 
Boulevard,  Suite  510,  Arlington,  VA 
22203-1804.  that  contains; 
•         •         •         «         • 

(e)  Suspension  of  approval.  If  the 
Coast  Guard  determines  that  a  specific 
course  does  not  comply  with  the 
provisions  of  46  CFR  parts  10.  12. 13  or 
15.  or  the  requirements  specified  in  the 
course  approval;  or  substantially 
deviates  from  the  course  curriculum 
package  as  submitted  for  approval;  or  if 
the  course  is  being  presented  in  a 
manner  that  is  insufficient  to  achieve 
learning  objectives;  the  cognizant  OCMI 
may  suspend  the  approval,  may  require 
the  holder  to  surrender  the  certificate  of 
approval,  if  any,  and  may  direct  the 
holder  to  cease  claiming  the  course  is 
Coast  Guard  approved  The  cognizant 
OCMI  will  notify  the  approval  holder  in 
writing  of  its  intention  to  suspend  the 


approval  and  the  reasons  lur 
suspension.  If  the  approval  holder  fails 
to  correct  the  reasons  for  sus(>ension, 
the  course  will  be  suspended  and  the 
matter  referred  to  the  Commanding 
Officer.  National  Maritime  Center.  The 
Commanding  Officer.  National  Maritime 
Center,  will  notify  the  approval  holder 
that  the  specific  course  fails  to  meet 
applicable  requirements,  and  explain 
how  those  deficiencies  can  be  corrected. 
The  Commanding  Officer,  National 
Maritime  Center  may  grant  the  approval 
holder  up  to  60  days  in  which  to  correct 
the  deficiencies. 

■•  (f)  Revocation  of  approval.  (1)  The 
Commanding  Officer,  National  Maritime 
Center  may  revoke  approval  for  any 
course  when  the  approval  holder  fails  to 
correct  the  deficiency(ies)  of  a 
suspended  course  approval  within  a 
time  period  allowed  under  paragraph  (e) 
of  this  section. 

(2)  The  Commanding  Officer.  National 
Maritime  Center  may  revoke  approval  of 
any  or  all  courses  by  an  approval  holder 
upon  a  determination  that  the  approval 
holder  has  demonstrated  a  pattern  or 
history  of: 

(i)  Failing  to  comply  with  the 
applicable  regulations  or  the 
requirements  of  course  approvals; 

(ii)  Substantial  deviations  from  their 
approved  course  curricula;  or 

(iii)  Presenting  courses  in  a  manner 
that  is  insufficient  to  achieve  learning 
objectives. 

(g)  Appeals  of  suspension  and 
revocation  of  approval.  Anyone  directly 
affected  by  a  decision  to  suspend  or 
revoke  an  approval  may  appeal  the 
decision  to  the  Commandant  via  the 
Commanding  OfBcer.  National  Maritime 
Center,  as  provided  in  §  1.03-45  of  this 
chapter. 

6.  In  §  10.303,  revise  paragraph  (e)  to 
read  as  follows: 

§  10  303     General  stanoa'as, 

(e)  Not  change  its  approved 
curriculum  unless  approved,  in  writing, 
after  the  request  for  change  has  been 
submitted  in  writing  to  the 
Commanding  Officer,  National  Maritime 
Center  (NMC-4B). 
*        »        *         •         • 

Dated:  April  13. 1998. 
Joaepb ).  Angelo, 

Acting  Assistant  Commandant  for  Marine 

Safety  and  Environmental  Protection. 

[FR  Doc,  9&-12659  Filed  5-12-98;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.  030398C] 

Magnuson  Act  Provisions;  Essential 
Fish  Habitat 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  re<:ommendations  for 
Essential  Fish  Habitat  forPaciHc  coasts 
salmon.  groundHsh,  and  coastal 
pelagics:  reopening  of  comment  period. 

summary:  NMFS  requests  public 
comments  on  proposed 
recommendations  for  Essential  Fish 
Habitat  (EFH)  to  the  Pacific  Fishery 
Management  Council  (Council)  for  its 
Fishery  Management  Plans  (FMPs)  for 
salmon,  groundfish,  and  coastal 

f)elagics.  To  provide  greater  opportunity 
or  public  comment,  the  comment 
period  on  proposed  EFH 
recommendations  for  these  FMPs  is 
reopened  until  May  22,  1998. 


DATES;  Cuninienlji  will  be  acceptbd  until 
Mav  22.  1998. 

ADDRESSES:  Send  comments  or  requests 
for  copies  of  the  proposed  EFH 
recommendations  for  the  salmon  and 
groundfish  FMPs  to  Northwest  Region, 
Sustainable  Fisheries  Division.  NMFS. 
7600  Sand  Point  Way  NE.  Seattle.  WA 
98115.  Send  comments  or  requests  for  a 
copy  of  the  proposed  EFH 
recommendations  for  the  coastal 
pelagics  FMP  to  Southwest  Region. 
Sustainable  Fisheries  Division.  NMFS, 
501  West  Ocean  Blvd..  Suite  4200,  Long 
Beach,  CA  908r- 

FOfl  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino.  NMFS  Northwest  Region, 
206-526-6143.  on  salmon  EFH;  Yvonne 
deReynier.  NMFS  Northwest  Region, 
206-526-6120,  on  groundfish  EFH;  and 
Mark  Helvey,  NMFS  Southwest  Region, 
707-57,'>-7585,  on  coestal  pelagics  EFH 

SUPPt.EMts'AP>  information:  Councils 
are  requirea  lo  amend  their  FMPs  by 
October  11,  1998.  by  describing  and 
identifying  EFH  for  each  managed 
fishery  by  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act;  16  U.S.C. 
1801  et  seq).  NMFS  promulgated  an 


interim  linal  rule  on  December  19.  1997 
(62  FR  66531-66559).  providing 
guidelines  to  assist  the  Councils  in 
describing  and  identifying  EFH  in  FMPs 
(including  adverse  impacts  on  EFH)  and 
in  consideration  of  actions  to  ensure  the 
conservation  and  enhancement  of  EFH. 
The  Magnuson-Stevens  Act  also 
requires  NMFS  to  provide  each  Council 
with  recommendations  and  information 
regarding  EFH  for  each  fishery  under 
that  Council's  aflthority. 

NMFS  announced  the  availability  of 
its  proposed  EFH  recommendations  for 
the  Pacific  Council's  FMPs  for  salmon, 
groundfish.  and  coastal  pelagics  and  a 
series  of  public  meetings  to  receive 
public  comments  on  March  9.  1998  (63 
FR  11402  -  11403).  For  copies  of  the 
propii'.'-  i  I  FH  recommendations,  see 
ADDRESSES  Public  comments  are 
.^   •    •  •  !  by  May  22.  1998. 

\iithority:  16  U.S.C  1801  et  seq. 

Dated:  May  8,  1998. 
James  P.  Bunspss 

Director,  Uj;    •    ;  tiabitat  Conservation, 
National  Marine  Fisheries  Service. 
'^"  ^        i"   ■: -01  Filed  5-12-98;  8:45  ami 
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section 


AFRICAN  DEVELOPMENT 
FOUNDATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Meeting 

PLACE;  .\D¥  Headquarters 

DATE:  .Monday ,  18  Mav  3:!)i-i-~  iK)  p  n 

and  Tuesdav.  19  May  9:U0-11  00  a  n; 

STATUS:  Opt^n 

Agenda 

Monday   18.K1nvl998 

5:00-7:00  n  ir.      Meetins? 
Tupsda\    19  Ma\  J'f'J.s 

9:00  a.n:       Chairman  s  Reficirt. 

President  s  Report    Trade  and 

Investment  Initiative 
1 1  00  am      Adiournment 

if  vou  tiavH  an\  questions  or 
1  DrniTierits    please  direct  them  to  Pa,il 
.M.it^ui    Crenerai  Counsel,  vs'ho  can  De 
rea(_hed  at  (202]  673-3916. 
William  R   Ford, 
President 
[PR  Doc.  98-12792  Filed  5-8-98;  4;15  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Joint  Secretarial  Order;  Pisgah 
National  Forest,  North  Carolina  and 
Blue  Ridge  Parkway;  Joint  Order 
Transferring  Administrative 
Jurisdiction  of  National  Forest  System 
Lands 

By  virtue  oi  the  auttioniy  vested  in 
the  Secretary  of  Agriculture  and  in  the 
Secretary  of  the  Interior  by  the  Act  of 
June  8,  1940,  which  amended  the  Act  of 
June  30.  1936  (16  U.S.C.  460a-l).  it  is 
ordered  as  follows: 


The  National  f■()re>^t  .'^vsiem  lands 
described  as  portions  of  Tract  V— 1, 
Panels  1  and  2  in  Section  2-S  and 
Pare  ei  1  m  Section  2-T  of  the  Blue 
Ridge  Parkwav.  which  are  part  of  the 
Pisgah  National  Forest  !Oi::ated  in 
Henderson.  Buncombe,  Haywood  and 
Transvlvania  Counties.  North  Carolina, 
are  herebv  transferred  from  the 
lunsdiction  of  the  Secretarv  of 
Agriculture  to  the  lunsdirtj^n  of  the 
Secretan,-  of  the  Interior  subiect  to 
outstanding  rights  or  interests  of  record. 
Pursuant  to  the  Art  of  iune  8.  1940, 
which  amended  the  art  of  Iune  30,  1936. 
the  National  Forest  lands  transferred  to 
the  Department  of  the  Interior  shall  be 
administered  as  part  of  the  Bine  Kidge 
Paritwav 

A  description  oi  the  lands  to  t:)e 
transferred  and  a  m.ap  an-  available  for 
publu  inspection  at  the  Office  of  the 
Chief.  Forest  Service,  U.S.  Department 
of  Agriculture.  Auditors  Building,  201 
14th  Street,  S  VV    at  Independence 
A\enue,  SVV,,  Washington.  D.C.  20250. 
Daniei  R  Glickman 
.swrpfun.  ^'i  Aiirii  ;,,''„,>- 
Bruce  Babbitt 

Sf'cr'-'.'.'.^  ,-■  ;/;f)  Interior. 

L  H  I ),  H    Hh-  •  ^697  Filed  5-12-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Committee  of  Scientists  Meeting 

AGENCY:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Committee 

oi  ,S(! enlists  ;s  scheduled  for  May  27- 
29  in  Boulder,  Colorado.  The  purpose  of 
the  meeting  is  for  the  committee  to 
continue  to  draft  its  report  and 
reoommendations  for  the  Secretary  of 
Agriculture  and  the  Chief  of  the  Forest 
Service  The  meeting  is  open  to  the 
public 

DATES:  .A  meetink;  is  scheduled  for  May 
27-29  m  Boulder,  Colorado. 
ADDRESSES:  The  meeting  will  be  held  at 
;ne  Holiday  Inn,  800  2H!r:  Mreet. 
Boulder,  Colorado   The  n;ef.r:t!  will 
begin  at  9  a,m  and  end  h'.  '■  :   :ti.  on  all 

3  days. 

Written  comments  on  improving  land 
and  resource  management  planning  ma\ 
be  sent  to  the  Committee  of  Scientists, 
P.O.  Box  2140.  Corvallis.  OR  97339  or 


the  Committee  may  be  accessed  via  the 
Internet  at  www.cof.orst.edu./org/ 
scicomm/ 

FOR  FURTHER  l.N.PO.RMA-'iON  CON'' AC: 
Bob  Cunningham,  Designated  Federal 
Official  to  the  Committee  of  Scientists, 
Telephone: 202-205-2494 
sjpplEmen'^ab*  inporma-'on:  The 
Lximmittee  o:  bcieniisis  was  chartered 
to  provide  scientific  and  technical 
advice  to  the  Secretary  of  Agriculture 
and  the  Chief  of  the  Forest  Service  on 
improvements  that  can  be  made  to  the 
National  Forest  System  land  and 
resource  management  planning  process 
(62  FR  43691;  August  15,  1997). 

i.ed:  Mays,  1998 
Robert  C  )oclm. 

Deputy  Chief,  Nationa]  Forest  System. 
(FR  Doc  98-12626  Filed  5-12-98:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  anc  Atmospheric 
Administration 

[Docket  No  980427ia5--8i05-C-'] 

RIN  064e~ZA41 

Sea  Grant  Industry  Feiicws  Program 

agency;  Office  of  Oceanic  and 
Atmospheric  Research,  National 
Oceanic  and  Atmospheric 
.Administration,  Commerce. 
AC"^tON   Notice  of  request  for  proposals. 

sjmmarv;  xhis  notice  announces  that 
proposals  may  be  submitted  for  a 
Fellowship  program  sponsored  by  the 
National  Sea  Grant  Office  (NSGO)  to 
strengthen  ties  between  academia  and 
industr\-  and  to  fulfill  its  broad 
educational  responsibilities.  With 
required  matching  funds  from  private 
industrial  sponsors.  Sea  Grant  exp)ects 
to  support  up  to  four  new  Industrial 
fellows  in  1998.  Each  fellow  will  be  a 
graduate  student  selected  through 
national  competition,  and  will  be 
known  as  a  Company  Name/Sea  Grant 
Industrial  Fellow.  Proposals  must  be 
submitted  by  academic  institutions  who 
have  identified  a  graduate  fellow  and  an 
industrial  sponsor  who  will  provide 
matching  funds. 

DATES:  Proposals  must  be  submitted  by 
June  12,  1998  to  the  nearest  state  Sea 
Grant  College  Program. 
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ADDRESSES:  Applications  should  be 
requested  from  the  nearest  Sea  Grant 
college  program.  The  addresses  of  the 
Sea  Grant  college  program  directors  can 
be  found  on  Sea  Grant's  home  page 
[http://www  mdsq. umd. edu/NSGO/ 
index. html).  The  addresses  may  also  be 
obtained  by  contacting  the  Program 
Manager  at  the  National  Sea  Grant 
Office  (see  below) 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Vijay  G.  Panchang,  Program  Manager. 
National  Sea  Grant  Office/NOAA,  1315 
East-West  Highway.  Silver  Spring.  MD 
20910.  Tel.  (301)  713-2435  ext.  142; 
e-mail:  Vijay  Panchang@noaa.gov. 

SUPPLEMEKTAPY  INFORMATION: 

A.  Program  Authority 

Authority:  33  U.S.C.  1127(a). 

B.  Catalog  of  Federal  Domestic 
Assistance 

CFDA  No.  11.417— Sea  Grant 
Support. 

C  Introduction 

Today's  global  economy  is  putting 
unprecedented  demands  on  the  US 
industrial  community  for  innovation 
and  new  technology.  Two  critical 
components  of  success  in  that  endeavor 
are  well-trained  human  resources  and 
high  rates  of  technology 
commercialization.  This  situation 
presents  challenges  to  industry  and 
universities  to  develop  new  paradigms 
that  will  create  more  efficient  utilization 
of  available  human,  fiscal,  and  technical 
resources  and  closer  collaboration 
between  universities  and  industry. 
Successful  methods  of  transferring 
technology  from  academia  to  industry 
include  hiring  graduates  trained  in 
particular  technologies  and  developing 
opportunities  for  collaboration  between 
industrial  and  academic  scientists  and 
engineers.  To  strengthen  ties  between 
academia  and  industry.  Sea  Grant 
developed  the  Industrial  Fellows 
Program  in  1995.  With  required 
matching  funds  from  private  industrial 
sponsors.  Sea  Grant  expects  to  support 
up  to  four  new  Industrial  fellows  in 
1998.  Each  fellow  will  be  a  graduate 
student  selected  through  national 
competition,  and  will  be  known  as  a 
Company  Name/Sea  Grant  Industrial 
Fellow. 

D.  Fellowship  Program  Goals 

To  enhance  the  education  and 
training  provided  to  top  graduate 
students  in  US  colleges  and  universities: 
to  provide  real-world  experience  of 
industrial  issues  to  graduate  students  to 
accelerate  their  career  development;  to 
increase  interactions  between  the 
nation's  top  scientists  and  engineers  and 


their  industrial  counterparts;  to 
accelerate  the  exchange  of  information 
and  technologies  between  universities 
and  industry;  to  provide  a  mechanism 
for  industry  to  influence  Sea  Grant 
research  priorities  and  solve  problems 
of  importance  to  industry:  and  to  forge 
long-term  relationships  between  Sea 
Grant  colleges  and  industrial  firms. 

E.  Program  Desc  nption 

The  Siea  Grant  Industrial  Fellows 
Program  provides,  in  cooperation  with 
specific  companies,  support  for  highly- 
qualified  graduate  students  who  are 
pursuing  research  on  topics  of  interest 
to  a  particular  industry/company.  In  a 
true  partnership,  the  student,  the  faculty 
adviser,  the  Sea  Grant  college  or 
institute,  and  the  industry 
representative  work  together  on  a 
project  from  beginning  to  end.  Research 
facilities  and  the  cost  of  the  activity  are 
shared.  University  faculty  are  the  major 
source  for  identifying  potential 
industrial  collaborators  and  suitable 
research  topics.  However,  other  sources 
can  be  used  to  identify  potential 
industrial  partners  including  the  Sea 
Grant  Marine  Advisory  Services, 
university  industrial  relations  offices, 
and  the  Sea  Grant  Review  Panel.  Sea 
Grant  directors  are  encouraged  to  use  a 
variety  of  sources  in  building  successful 
partnerships  with  industry. 

F.  Propiisdl  Ft'dtures 

Interested  members  of  US  institutions 
of  higher  education  may  submit  a 
proposal  through  the  nearest  Sea  Grant 
program  for  a  grant  to  support  up  to  50 
percent  of  the  total  budget.  The 
fellowship  can  be  for  a  maximum  of 
three  years,  though  funding  will  be  in 
annual  increments.  No  more  than 
$30,000  of  federal  funds  may  be 
requested  per  year.  Indirect  costs  on 
federal  funds  are  limited  to  10  percent 
of  total  modified  direct  costs.  The 
proposal  must  include  a  written 
matching  commitment,  equal  to  the 
federal  request,  from  the  industrial 
partner  to  support  the  budget  for  the 
period  of  the  award.  Allocation  of 
matching  funds  must  be  specified  in  the 
budget.  Use  of  the  industrial  matching 
funds  for  student  stip>end  support  will 
be  looked  on  favorably. 

The  budget  should  include  adequate 
travel  funds  for  the  student  and  the 
faculty  advisor  to  meet  at  least  twice  per 
year  during  the  fellowship  period, 
preferably  at  the  site  of  the  industrial 
partner.  Funds  should  also  be  allocated 
for  one  trip  per  year  to  NOAA  offices  in 
Silver  Spring.  Mar>land.  for  a  meeting 
of  all  fellows,  advisors,  and  industrial 
partners. 


Proposal  Form  and  Content 

Proposals  are  limited  to  10  pages  of 
text  (8.5  inches  by  11  inches,  10  point 
type)  exclusive  of  budgets,  vitae,  letters 
of  commitment,  company  description, 
and  required  forms.  Proposals  should 
contain  the  following: 

1.  The  problem  and  its  importance: 
What  is  the  problem  being  addressed 
and  what  is  its  scientific  and  economic 
importance  to  the  advancement  of 
technology,  to  the  cooperating  industrial 
partner,  and  to  the  region  or  nation? 

2.  The  research  proposed  What  are 
the  goals,  objectives,  and  anticipated 
approach  of  the  proposed  research? 
While  a  detailed  work  plan  is  not 
expected,  the  proposal  should  present 
evidence  that  there  has  been  thoughtful 
consideration  of  the  approach  to  the 
problem  under  study  What  f:apabilities 
does  the  industrial  partner  possess  that 
will  benefit  the  researi:h  program-' 

3.  Benefits:  Upon  successful 
completion  of  the  project,  what  are  the 
anticipated  benefits  to  the  student   the 
industrial  partner,  the  university  and  its 
faculty,  the  sponsoring  Sea  Grant 
program,  and  the  nation^ 

4  References/Bibliography. 

5  Budget  for  each  vear  and  a 
cumulative  budget. 

6.  Letter  of  commitment  from  the 
industrial  partner. 

7.  V'ltae  of  the  student,  the  faculty 
advisor,  and  the  companv-appointed 
research  mentor  (limited  to  two  pages 
p>er  person). 

8.  A  brief  (one-page)  description  of 
the  industrial  firm. 

Participant  Interest 

Interested  graduate  students  or  faculty 
advisors  should  contact  the  nearest  5>ea 
Grant  program  direi  tor  for  further 
details  regarding  proposal  submission. 
I*roposals  must  be  submitted  to  the 
nearest  Sea  Grant  program  direc:tor  by 
June  12,  1998.  The  addresses  of  the 
directors  can  be  found  on  Sea  Grant's 
home  page  [http■.//y^^^^^'.mdsg.umd  edu/ 
NSGO/index.html).  The  addresses  of  the 
directors  may  also  be  obtained  from  Dr. 
Vijay  Panchang.  Program  Manager, 
National  Sea  Grant  Office/NOAA.  1315 
East-West  Highway,  Silver  Spring.  MD 
20910;  Tel.  301-713-2435,  ext.  142. 

Sea  Grant  Program — Proposal 
Submission 

The  Sea  Grant  program  directors  must 
ensure  that  the  original  and  two  copies 
of  all  proposals,  all  required  NOAA 
forms  (Sea  Grant  Project  Summary  and 
Budget  forms).  OMB  forms  (SF424. 
SF424a.  SF424b).  form  CD-511,  mail 
reviews,  and  a  cover  letter  are  received 
at  the  NSGO  on  or  before  lulv  13.  1998. 
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Proposals  should  !->e  mailed  to:  Dr.  Vijay 
Panchang.  Program  .Manager.  National 
Sea  Grant  Office/NO.\.\.  l  US  East-West 
Highway.  Silver  Spring.  MD  20910.  Tel. 
(301)  713-2435,  ext.  142.  Fellows 
receive  funds  directly  from  the  National 
Sea  Grant  Colleges  as  part  of  a  project 
awarded  to  the  submitting  Sea  Grant 
program. 

Proposal  Evaluation 

1.  The  sponsoring  Sea  Grant  program 
is  responsible  for  conducting  the  mail 
peer  review  of  the  proposed  project  for 
significance  and  importance  of  the 
problem  being  addressed:  scientific  and 
technical  merit;  and  benefit  to  the 
discipline,  field,  and  nation.  Proposals 
may  be  revised  on  the  basis  of  reviewer 
comments.  All  proposals  must  be 
accompanied  by  copies  of  the  peer 
reviews  and  a  letter  from  the  Sea  Grant 
director  describing  what,  if  anv.  changes 
have  been  made  to  the  proposal  as  a 
result  of  the  review  process. 

2.  Proposals  will  be  reviewed  at  the 
National  Sea  Grant  Office  bv  a  panel 
composed  of  individuals  from 
academia.  industn,-.  and  the  federal 
government  with  particular  expertise  in 
industry/academic  mteractions.  The 
panel  will  be  asked  to  assess  each 
proposal,  taking  into  account  all  mail 
peer  review  ratings,  based  on  the 
following  criteria: 

a.  The  importance  of  the  problem  and 
the  benefits  expected  to  the  industrial 
partner  and  the  nation  due  to  the 
advancement  of  technology  (40%). 

b.  The  benefit  accruing  to  the  student 
from  his  or  her  participation  as  a  Sea 
Grant  Industrial  Fellow  (20%). 

c.  The  level  of  commitment  of  the 
industrial  partner  to  the  project. 
particularly  student  stipend  support 
(20%). 

d.  The  potential  for  the  establishment 
of  a  long-term  relationship  between  the 
Sea  Grant  program  and  the  industrial 
firm  (20%). 

Selection  Procedures 

.\\\  proposals  will  be  evaluated  and 
ranked  by  the  peer  review  panelists, 
who  will  make  individual 
recommendations  to  the  selecting 
officer,  the  Director  of  the  National  Sea 
Grant  College  program 

G.  Timetable 

June  12.  1998 — Proposals  due  in  the 
nearest  Sea  Grant  College  Program 
office. 

July  13.  1998— Proposals  due  in  the 
National  Sea  Grant  September  1,  1998 
(approximate)— Funds  awarded  to 
selected  recipients:  fellowship  begins 


Other  Requirements 

( 1  i  Federal  Policies  and  Procedures— 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DoC 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

(2)  Past  Performance — Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

(3)  Preaward  Activities— U  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DoC  to  cover 
preaward  costs. 

(4)  So  Obligation  for  Future 
Funding — If  an  application  is  selected 
for  funding.  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC. 

(5)  Delinquent  Federal  Debts — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

i.  The  delinquent  account  is  paid  in 

full. 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 

DoC  are  made. 

(6)  Name  Check  Review — All  non- 
profit and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
anv  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fi-aud,  theft,  perjury',  or  other  matters 
which  significantly  reflect  on  the 
applicant  s  management  honesty  or 
financial  integrity. 

(7)  Pnmon,-  Applicant  Certifications — 
All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters.  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

ii  Drug-Free  Wori<place.  Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 


are  subject  to  15  CFR  part  26.  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000.  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
part  28,  appendix  B. 

(8)  Lower  Tier  Certifications — 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF- 
LLL,"Disclosure  of  Lobbying 
Activities."  Form  CD-512  is  intended 
for  the  use  of  recipients  and  should  not 
be  transmitted  to  DoC.  SF-LLL 
submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DoC  in  accordance  with  the  instructions 
contained  in  the  award  document. 

(9)  False  Statements.  A  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

(10)  Intergovernmental  Review— 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
.administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act.  This 
action  has  been  determined  to  be  not 
significant  for  purposes  of  E.O.  12866. 
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This  notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  Project 
Summary  Form  has  been  approved  by 
the  Office  of  Management  and  Budget 
under  control  number  0648-0019.  with 
an  average  response  estimated  to  take  20 
minutes:  the  Sea  Grant  Budget  Form  has 
been  approved  under  Control  Number 
0648-0034,  with  an  average  response 
estimated  to  take  15  minutes.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  on  these  estimates  or 
any  other  aspect  of  these  collections  to 
National  Sea  Grant  Office/NOAA,  1315 
East-West  Highway.  Silver  Spring.  MD 
20910  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
IX  20503  (Attention:  NOAA  Desk 
Officer).  Notwithstanding  any  other 
provision  of  the  law.  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduciion  Act.  unless 
that  collection  of  information  displays  a 
currently  valid  0MB  Control  Number. 

Dated:  May  B.  1998 
Elbert  W.  FHday.  ]r.. 

Assistant  Administrator.  Office  of  Oceanic 
and  Atmospheric  Research.  National  Oceanic 
and  Atmospheric  Administration. 
(FR  Doc  98-12750  Filod  5-12-98;  8:45  am] 

HLUNQ  COOC  tHO-M-m 


DFPAR-^MFNT  OF  COMMERCF 

Nation,!:  Jceanic  and  Atmospheric 
Administration 

n  D  osoeoaAi 

Marine  MammdiS,  t- fie  No    .''82-14&5 
and  File  No.  738-1454 

AGENCY :  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications. 

SUMMARY:  Notice  is  hereby  given  that 
the  Douglas  P.  DeMaster.  Ph.D.. 
National  Marine  Mammal  Laboratory, 
National  Marine  Fisheries  Service. 
NOAA.  7600  Sand  Point  Way.  NE.  BIN 
C15700.  Bldg.  1.  Seattle.  WA  98115- 
0070.  has  applied  in  due  form  for  a 
permit  to  take  Northern  fur  seals 
{CaUorhinus  ursinus),  Steller  sea  lions 
[Eumetopias  jubatus],  and  California  sea 
lions  (Zaiophus  califomianus]  for 
purposes  of  scientific  research.  In 


addition.  Carole  Conway.  Genomic 
Variation  Laboratory.  Department  of 
Animal  Science.  Meyer  Hall.  University 
of  California.  Davis.  CA  95616-3322. 
has  applied  in  due  form  for  a  permit  to 
import  blue  whale  (Balaenoptera 
musculus)  skin  samples  from  Canada  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  June  12. 
1998 

AOOPiFS.Sf  s:  The  application  and  related 
d(M  s  are  available  for  review 

upon  written  request  or  by  appointment: 
See  SUPP1£MENTARY  JNFORMATION. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief.  Permits 
and  Documentation  Division.  F/PRl. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway.  Room  13705. 
Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  hy  other  electronic  media. 

FOR  FUB'hEB  information  C^OfsTACT: 

Ruth  jonnson  or  bara  bnapiro,  301/713- 

2289 

SUPPLEMB^ABY  INFORMATION:  The 

subject  permits  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA:  16  U.S.C.  1361  et  seq],  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA:  16  U.S.C.  1531 
ef  seq],  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23).  and  the  Fur  Seal  Act  of  1966. 
as  amended  (16  U.S.C.  1151  et  seq.). 

Dr.  DeMaster  (File  No.  782-1455) 
seeks  authorization  to:  monitor  the 
status  of  the  northern  fur  seal 
population  [Callorhinus  ursinus); 
evaluate  the  condition  of  pups  from 
each  cohort  (health  or  strength  of  year- 
class);  monitor  the  diet  of  fur  seals  in 
the  Bering  Sea  during  the  summer: 
document  the  movement  patterns  and 
foraging  behavior  of  various  age  and  sex 
classes  of  fur  seals;  and  incidentally 
disturb  Steller  sea  lions  {Eumetopias 
jubatus)  and  California  sea  lions 
[Zaiophus  califomianus)  while 
conducting  the  above-listed  activities. 

Carole  Conway  (File  No.  738-1454) 
requests  a  permit  to  import  blue  whale 


[Balaenoptera  musculus)  skin  samples 
from  Canada  over  a  5-year  period.  The 
samples  are  necessary  for  a  global  study 
of  the  genetic  structure  of  populations 
which  will  provide  critical  information 
for  conservation  management  of  this 
species. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement 

Concurrent  with  the  p'.ibliration  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

The  application  and  related 
documents  submitted  by  Dr.  DeMaster 
may  be  reviewed  in  the  following 
locations; 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway.  Room  13130, 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Northwest 
Region.  National  Marine  Fisheries 
Service.  NOAA.  7600  sand  Point  Way, 
NE.  BIN  C15700.  Bldg   1,  Seattle.  WA 
98115-0070; 

Regional  Administrator.  Southwest 
Region.  National  Marine  Fisheries 
Service.  NOAA.  501  West  Ocean  Blvd., 
Suite  4200.  Long  Beach.  CA  90802- 
4213; and 

Regional  Administrator.  Alaska 
Region.  National  Marine  Fisheries 
Service.  NOAA,  P.O  Box  21668,  Juneau, 
AK  99802-1668. 

The  application  and  related 
documents  submitted  by  Ms.  Conway 
may  be  reviewed  in  the  following 
locations: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway.  Room  13130, 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA.  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4213. 

Dated:  May  7,  1998. 
Ann  D.  Terbush. 

Chief  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
IFR  Doc.  98-12699  Filed  5-12-98;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Futures 
Contracts  in  Corn  and  Soybeans; 
Order  To  Designate  Contract  Markets 
and  Amendment  Order  of  November  7, 
1997,  as  Applied  to  Such  Contracts 

agency:  Commodity  Futures  Trading 

Commission 

ACTION:  Final  order  to  Chicago  Board  of 

Trade 


summary:  The  Commodity  Futures 
Trading  Commission  (Commission),  by 
letter  dated  December  19,  1996. 
commenced  a  proceeding  under  section 
5a(a)(10)  of  the  Act  by  issuing  to  the 
Board  of  Trade  of  the  City  of  Chicago 
(CBT)  a  notification  that  the  delivery 
specifications  of  its  corn  and  soybean 
futures  contracts  no  longer  accomplish 
the  statuton-  objec  tives  of  ■"permititing) 
the  delivery  of  any  commodity  *    *   *  at 
such  point  or  points  and  at  such  quality 
and  locationa!  price  differentials  as  will 
tend  to  prevent  or  dimmish  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  such  commodity 
in  interstate  commerce  "  61  VR  67998 
(December  2 f>,  1996)  The  Commission. 
on  November  7.  1997,  issued  an  Order 
under  section  5a(a)(10)  of  the  Act  to 
change  and  to  supplement  the  delivery 
specifications  of  the  CBT  t;orn  and 
soybean  futures  contracts.  62  FR  60831 
(November  13.  1998).  By  letter  dated 
November  17,  1997.  the  CBT  notified 
the  Commission  that  it  would  submit  for 
Commission  review  an  alternative  to  the 
contract  terms  ordered  by  the 
Commission  and  thereafter  submitted 
draft  applications  for  contract  market 
designation  for  corn  and  soybeans, 
beginning  with  contract  months  in  the 
year  2000. 

The  Commission  on  May  7.  1998. 
ordered  that  the  applications  for 
contract  market  designation  in  com  and 
in  soybeans  submitted  by  the  CBT  on 
December  19.  1997.  and  supplemented 
on  March  20.  1998.  be  granted  and 
amended  its  Order  of  Novemter  7,  1997, 
as  applied  to  the  newly  approved 
contracrs  to  the  extent  stated.  Under  this 
Order,  the  Commission  permits  the 
CBT:  (i)  to  add  the  southern  Illinois 
River  as  delivery  locations  for  soybeans 
and  to  delete  the  Toledo.  Ohio 
switching  district  as  a  delivery  location 
for  soybeans;  (iij  to  modify  the 
premiums  for  delivery  of  soybeans  and 
com  at  non-par  locations  from  a 
percentage  of  the  freight  tariff  to  a 
specified  fixed  cents  per  bushel 
schedule  of  premiums;  (iii)  to  modify 
the  contingency  plan  to  include  a 
conforming  fixed  cents-per-bushel 


schedule  of  locational  adjustments;  and 
(iv)  to  add  a  minimum  net  worth 
eligibility  requirement  for  issuers  of 
shipping  certificates  of  $5  million. 
Nothing  in  the  Commission's  Order 
vacates  the  designation  of  the  current 
com  and  soybean  futures  contracts, 
vacates  the  applicability  of  the 
November  7.  1997  Order  to  those 
contracts,  or  amends  the  terms  of  the 
November  7.  1997  Order  as  applied  to 
those  contracts. 

The  Commission  has  determined  that 
publication  of  this  Order  is  in  the  public 
interest,  will  provide  the  public  with 
notice  of  its  action,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  .^ct. 

DATES:  This  Order  became  effective  on 
Mav  7.  1998 

ADDRESSES:  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street,  NW  .  Washington,  DC 
20581 

FOR  FURTHER  INFORMATION  CONTACT; 
Steven  Manaster.  Director  or  Paul  M. 
Architzei.  Chief  Counsel.  Division  of 
Economic  Analysis  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington.  DC.  20581,  (202)  418- 
5260,  or  electronically.  Mr.  Architzei  at 
[PArchitzel@t:ftc,govl. 
SUPPLEMENTARY  iNFORlyiATiON:  Section 
5a(a)(  10)  of  the  .^ct  provides  that,  as  a 
condition  of  contract  market 
designation,  boards  of  trade  are  required 
to; 

permit  the  deHvery  of  any  commodity,  on 
contracts  of  sale  thereof  for  future  delivery, 
of  such  grade  or  grades,  at  such  point  or 
points  and  at  such  quality  and  locational 
price  differentials  as  will  tend  to  prevent  or 
diminish  price  manipulation,  market 
congestion,  or  the  abnormal  movement  of 
such  commodity  in  interstate  commerce 
*   *   * 

The  Commission,  on  November  7, 
1997.  issued  an  Order  under  section 
5a(a)(10)  of  the  Act  to  change  and  to 
supplement  the  delivery  specifications 
of  the  CBT  com  and  soybean  futures 
contracts.  62  FR  60831  (November  13, 
1998).  By  letter  dated  November  17, 
1997.  the  CBT  notified  the  Commission 
that  it  would  submit  for  Commission 
review  an  alternative  to  the  contract 
terms  ordered  by  the  Commission  and 
thereafter  submitted  draft  applications 
for  contract  market  designation  for  com 
and  soybeans,  tegmning  with  contract 
months  in  the  year  2000.  The 
Commission,  on  December  1,  1997. 
published  in  the  Federal  Register  notice 
of  the  CBT's  draft  proposal.  62  FR 
63529.  Subsequently,  on  December  19, 
1997,  the  CBT  submitted  its  proposal, 
and  on  March  20,  1998.  the  CBT 


amended  its  proposal.  The  Commission 
on  May  7, 1998,  designated  the  CBT  as 
contract  markets  in  com  and  soybeans 
and  amended  the  November  7,  1997 
Order  as  appUed  to  the  newly  approved 
contracts  to  the  extent  stated.  The  text 
of  the  Order  is  set  forth  below. 

In  the  Matter  of  the  Section  5a(a)(10) 
Notification  to  the  Board  of  Trade  of  the  City 
of  Chicago  Dated  December  19. 1996. 
Regarding  Delivery  Point  Specifications  of 
the  Com  and  Soybean  Futures  Contracts. 

Dated:  May  7,  1998. 

The  Commodity  Futures  Trading 
Commission  (CFTC  or  Commission) 
hereby  orders  that  the  applications  for 
contract  market  designation  in  com  and 
in  soybeans  submitted  by  the  Board  of 
Trade  of  the  City  of  Chicago  (CBT)  on 
December  19, 1997  and  supplemented 
on  March  20.  1998,  be  granted  and 
hereby  amends  its  Order  under  section 
5a(a)(10),  dated  November  7, 1997,  to 
permit  the  applications  for  designation 
to  be  granted.  Under  this  Order,  the 
Commission  takes  the  following  acticms: 

( 1 )  Grants  under  section  5  of  the 
Commodity  Exchange  Act  (Act)  the 
CBT's  application  for  designation  as  a 
contract  market  in  soybeans  and 
approves  under  section  5a(a)(l2)  of  the 
Act  all  of  the  proposed  rules  of  the 
contract  market  contained  in 
Attachment  1  to  this  Order; 

(2)  Grants  under  section  5  of  the  Act 
the  CBT's  application  for  designation  as 
a  contract  market  in  com  and  approves 
under  section  5a(a)(12)  of  the  Act  all  of 
the  proposed  rules  of  the  contract 
market  contained  in  Attachment  2  to 
this  Order; 

(3)  Amends  its  Order  of  November  7, 
1997.  making  all  changes  necessary  to 
effect  the  above  actions,  as  follows: 

(i)  permits  the  CBT  to  add  the 
southern  Illinois  River  as  delivery 
locations  for  soybeans  and  to  delete  the 
Toledo,  Ohio  switching  district  as  a 
delivery  location  for  soybeans; 

(ii)  permits  the  CBT  to  modify  the 
premiums  for  delivery  of  soybeans  and 
com  at  non-par  locations  from  a 
percentage  of  the  freight  tariff  to  a  fixed 
cents  per  bushel  schedule  of  premiums; 

(iii)  permits  the  CBT  to  modify  the 
contingency  plan  in  the  Order  of 
November  7,  1997,  to  include  a 
conforming  fixed  cents-per-bushel 
schedule  of  locational  adjustments;  and 

(iv)  permits  the  CBT  to  add  a 
minimum  net  worth  eligibility 
requirement  for  issuers  of  shipping 
certificates  of  $5  milhon; 

Nothing  in  this  Order  precludes  the 
CBT  from  listing  for  trading  the  soybean 
and  com  contracts  designated  under 
this  Order  for  contract  months  prior  to 
the  January  2000  soybean  futures 
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contract  month  and  the  March  2000 
com  futures  contract  month,  the  initial 
contract  months  for  which  the  Order  of 
November  7,  1997,  became  effective. 

Nothing  in  this  Order  vacates  the 
designation  of  the  current  com  and 
soybean  futures  contracts,  vacates  the 
applicability  of  the  November  7,  1997 
Order  to  those  contracts,  or  amends  the 
terms  of  the  November  7, 1997  Order  as 
applied  to  those  contracts.  Both  or 
either  of  the  currently  designated 
contracts  and  the  contracts  designated 
by  this  Order  may  be  traded. 

Nothing  in  this  Order  mandates  that 
Toledo.  Ohio,  cease  operation  as  a 
delivery  location  in  any  commodity, 
either  for  futures  contracts  traded  on  the 
CBT,  for  futures  contracts  for  which  any 
other  board  of  trade  which  might  choose 
to  seek  contract  market  designation,  or 
for  any  of  Toledo's  substantial  cash 
market  operations. 

The  Commission,  as  discussed  below, 
bases  these  actions  on  its  findings  that 
available  deliverable  supplies  ofcom 
and  soybeans  under  the  CBT's  present 
revisions  are  not  so  inadequate  under 
section  5a(a)(10)  as  to  require  that  the 
Commission  mandate  additional 
delivery  points.  However,  the  adequacy 
ofcom  and  soybean  supplies  cannot  be 
accurately  and  fully  ascertained  until 
after  there  is  a  history  of  deliveries 
occurring  under  the  terms  of  the  revised 
contracts.  If  in  operation  the  revised 
contract  terms  result  in  inadequate 
deliverable  supplies  ofcom  or 
soybeans,  the  Commission  will 
reconsider  the  need  to  require 
additional  delivery  points  for  the 
revised  contracts.  To  that  end.  the 
Commission  directs  the  CBT  to  report 
on  the  experience  with  deliveries  and 
expiration  performance  in  the  revised 
com  and  soybean  futures  contracts  on 
an  annual  basis  for  a  five-year  period 
after  contract  expirations  begin  under 
the  revised  contracts. 

The  revised  CBT  proposed  locational 
price  differentials  for  the  com  and 
soybean  futures  contracts  fall  within  the 
range  of  commonly  observed  or 
expected  commercial  price  differences, 
as  required  by  section  5a(a)(10)  of  the 
Act  and  Commission  policy.  However, 
in  light  of  the  great  variability  in  where 
the  differential  for  each  river  segment 
falls  within  the  range  of  commonly 
observed  cash  price  differences,  the 
Commission  directs  the  CBT  as  part  of 
the  above  reports  on  delivery  and 
expiration  performance  also  to  report  on 
the  extent  to  whi^h  particular  locational 
price  differentials  may  discourage  or 
encourage  deliveries  to  be  made  from 
that  location.  This  report  should  relate 
rates  of  delivery  by  river  segment  to  the 
applicable  differentials,  focussing  with 


particularity  on  September  deliveries 
from  all  locations  and  on  deliveries 
from  the  Peoria-Pekin  and  Havana- 
Grafton  river  segments  year-round. 

The  Commission's  conclusions  are 
supported  by  factual  analyses  made  by 
the  CFTC  staff  and  by  written  comments 
submitted  to  the  Commission  by 
commercial  users  of  the  com  and 
soybean  futures  contracts  and  by  other 
interested  persons  both  prior  to  and  in 
response  to  the  Commission's  issuance 
of  the  Order  of  November  7,  1997,  and 
in  response  to  the  Commission's  request 
for  comment  in  the  Federal  Register  on 
the  CBT's  recent  proposal.  The 
Commission,  in  reaching  its  conclusions 
in  this  Order,  considered  the  record 
before  it,  which  includes  a  substantial 
amount  of  documentary  evidence,  a 
record  number  of  written  comments 
submitted  in  response  to  four  requests 
for  comment,  and  the  transcriptions  of 
statements  presented  by  the  CBT  and 
interested  members  of  the  public  during 
two  open  meetings  of  the  Commission 
to  consider  these  issues. 

The  Commission  has  reached  its 
conclusions  based  upon  the  legal 
standards  of  the  Commodity  Exchange 
Act.  Section  5a(a)(10)  of  the  Act  requires 
that  exchanges  establish  such  delivery 
points  as  will  tend  to  prevent  or 
diminish  price  manipulation,  market 
congestion  and  the  abnormal  movement 
of  commodities  in  interstate  commerce. 
In  carrying  out  the  requirements  of 
section  5a(a)(10).  the  Commission  is  not 
free  to  direct  exchanges  to  add 
particular  delivery  locations  if  the 
Commission  finds  that  the  contract 
meets  the  statutorily-required  level  of 
deliverable  supplies.  Thus,  the 
Commission's  approval  of  the  delivery 
locations  selected  by  the  CBT  for  its 
revised  com  and  soybean  futures 
contracts  is  not  based  upon  a  Hnding 
that  Toledo,  Ohio,  is  in  any  way  an 
inappropriate  delivery  point  for  these  or 
any  other  futures  contracts.  To  the 
contrary.  Toledo  currently  is  an  active 
cash  market  for  com.  soybeans  and 
wheat,  with  over  120  million  bushels  of 
these  commodities  being  received  at 
that  location  in  1997.  The  available  data 
indicate  that  Toledo  will  continue  to  be 
an  active  cash  market  center  for  these 
commodities  in  the  future.'  As  the 
Commission  in  its  Order  of  November  7, 
1997,  Toledo  has  proven  to  be  an 
effective  futures  delivery  point  for  com 


and  soybeans.  62  FR  60854. 
Accordingly,  nothing  precludes  the 
CBT.  it  if  chooses,  from  continuing  to 
list  for  trading  the  soybean  futures 
contract  provided  under  the  Order  of 
November  7.  1997,  which  includes 
Toledo  as  a  delivery  point,  or  precludes 
any  other  exchange  from  seeking 
designation  for  a  contract  with  Toledo 
as  a  delivery  point. 

The  Commission's  action  in 
designating  contract  markets  for  com 
and  soybeans  under  the  terms  which  the 
CBT  has  recently  proposed  does  not 
vacate  or  negate  the  existing  designated 
contracts  which  are  the  subject  of  the 
Order  of  November  7, 1997.  That  Order 
remains  in  effect  as  to  the  current 
contracts  and.  as  modified  herein, 
applies  to  the  revised  contracts.  Until 
the  designation  for  such  contracts  are 
vacated,  the  CBT  may  trade  both  the 
current  and  the  revised  contracts 
simultaneously,  if  it  so  chooses.* 
Moreover,  the  CBT  may  begin  trading 
the  revised  contracts  for  contract 
months  with  expirations  prior  to  year 
2000 

I.  The  Section  5ata)(10)  Proceeding 

The  Commission,  by  letter  dated 
December  19,  1996,  commenced  a 
proceeding  under  section  5a(a)(10)  of 
the  Act  by  issuing  to  the  CBT  a 
notification  that  the  delivery 
specifications  of  its  com  and  soybean 
futures  contracts  no  longer  accomplish 
the  statutory  objectives  of  "permit(tingl 
the  delivery  of  any  commodity  *  *  *  at 
such  points  or  point  and  at  such  quality 
and  locational  price  differentials  as  will 
tend  to  prevent  or  diminish  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  such  commodity 
in  interstate  commerce."  Letter  of 
December  19.  1996.  to  Patrick  Arbor 
from  the  Commission,  61  FR  67998 
(December  26,  1996)  (section  5a(a)(10) 
notification).  The  section  5a(a)(10) 
notification  detailed  long-term  trends  in 
the  storage,  transportation  and 
processing  ofcom  and  soybeans,  related 
those  trends  to  changes  in  cash  market 
conditions  at  the  CBT  delivery 
locations,  and  analyzed  the  lack  of 
consistency  between  the  cash  market  for 
these  commodities  and  the  delivery 
provisions  of  the  contracts.  Id.  at  68000- 
68004. 

The  closure  of  three  of  the  six  existing 
Chicago  warehouses  regular  for  delivery 


'  In  this  regard.  Toledo  continue*  to  perform  > 
vital  role  in  futures  markets  due  to  its  position  as 
the  primary  delivery  point  for  the  CBT  wheat 
futures  contract.  In  this  respect.  Toledo  is  located 
within  one  of  the  few  primary  production  areas  for 
soft  red  winter  wheat  and  has  provided  (he  bulk,  of 
the  deliverable  supply  for  that  futures  contract  for 
many  yean. 


'Of  course,  if  the  CBT  elected  simultaneously  to 
list  the  current  and  revised  futures  contracts  for 
trading  and  intends  to  list  options  on  those  futures 
contracts,  it  must  submit  for  prior  Commission 
approval  applications  for  designation  as  a  contract 
market  in  options  on  either  the  revised  or  current 
futures  contracts  to  assure  that  the  CBT  is  properly 
authorized  to  trade  options  on  both  futures, 
contracts. 
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under  the  futures  contracts  during  the 
year  prior  to  the  section  5a(a)(10) 
notification  underscored  the  need  to 
address  without  delay  the  fundamental 
problems  with  the  contract's  delivery 
specifications.  However,  the  CBT 
membership  defeated  contract 
modifications  recommended  bv  its 
board  of  directors  in  October  1996.3 
After  an  additional  Chicago  deliver\- 
warehouse  stopped  accepting  soybeans 
and  com  in  late  October  1996.  the 
Commission  formally  commenced  this 
proceeding  under  section  5a(a)(10)  of 
the  Act  on  December  19,  1996,  by 
finding  that  the  CBT  (  orn  and  soybean 
futures  contracts  no  longer  met  the 
requirements  of  that  section  of  the  Act. 
Subsequently,  on  April  16,  1997,  the 
CBT  submitted  its  response  to  the 
section  5a(a)(10)  notification  in  the  form 
of  proposed  exchange  rule  amendments 
(1997  proposal)  Those  proposed  rule 
amendments  would  have  replaced  the 
existing  deliver)  system  involving 
delivery  of  warehouse  receipts 
representing  stocks  of  grain  stored  at 
terminal  elevators  in  Chicago,  Toledo. 
and  St.  Louis  with  deliverv  of  shipping 
certificates.''  Such  shipping  certificate 
would  have  provided  for  com  or 
soybeans  to  be  loaded  into  a  barge  at 
one  of  the  shipping  stations  located 
along  a  153-niile  segment  of  the  Illinois 
River  from  Chicago  (including  Bums 
Harbor,  Indiana)  to  Pekin,  Illinois  and 
additionally  to  be  delivered  m  Chicago 
by  rail  or  vessel.  Deliverv  at  all  eligible 
locations  would  have  been  at  par.  The 
CBT's  1997  proposal  would  have 
eliminated  the  current  deliverv  points 
on  its  com  and  soybean  futures 
contracts  at  Toledo.  Ohio  and  St.  Louis, 
Missouri  and  would  have  restricted 
firms  eligible  to  issue  shipping 
certificates  to  those  meeting  a  minimum 
net  worth  requirement  of  S40  million,  in 
addition  to  a  number  of  other 
requirements. 

"The  Commission  previously  had 
published  the  substance  of  the  CBT's 
1997  proposed  amendments  in  the 
Federal  Register  for  a  15-dav  comment 
period  (62  FR  12156  (March  14,  1997), 
later  extended  until  June  16.  1997  (62 
FR  1997).  The  Commission  received 
almost  700  comments,  the  largest 


^  The  CBT  task  force  sp>ent  a  year  developing 
proposed  changes  to  the  contract's  specifications. 
Those  recommendations  were  modihed  by  the 
CBT's  board  of  directors,  and  the  modified  proposal 
was  then  defeated  bv  a  vole  of  the  CBT  membership 
on  October  17.  1996. 

*  A  shipping  certificate  is  a  negotiable  instrument 
that  represents  a  commitment  by  the  issuer  to 
deliver  (e.g.,  load  into  a  barge]  corn  or  soybeans  to 
the  certificate  holder  pursuant  to  terms  specified  by 
the  CBT  whenever  the  holder  pursuant  to  terms 
specified  by  the  CBT  whenever  the  holder  decides 
to  surrender  the  certificate  to  the  issuer. 


number  of  comments  ever  received  by 
the  Commission  on  anv  issue  before  it. 
On  June  12  1997,  the  Commission  held 
a  public  meeting  at  the  CBT's  request  to 
accept  oral  and  written  statements  by 
the  CBT  and  interested  members  of  the 
public.  62  F.R.  29107  (May  29,  1997). 
The  participants  represented  a  cross- 
section  of  views,  both  favoring  and 
opposing  the  CBT  proposal.* 

On  September  15. 1997,  the 
Commission  issued  a  proposed  order, 
publishing  its  text  in  the  Federal 
Register  with  a  request  for  public 
comment  6  62  FR  494  74  (September  22, 
1997)  The  comment  period  on  the 
proposed  order  expired  on  October  22, 
1997.  Over  230  commenters  submitted 
comments  to  the  Commission  on  the 
proposed  order"  In  addition,  the 
Commission  held  a  public  hearing  on 
October  15,  1997,  at  which  the  CBT  was 
afforded  the  opportunity  mandated 
under  section  5a(ai(10)  of  the  Act  to 
appear  before  the  Commission  and  to  be 
heard.  In  addition  to  its  oral 
presentations,  the  CBT  submitted 
written  statements  and  documentary 
evidence.*^  The  CBT  also  filed 
exceptions  to  the  proposed  order  as 
provided  under  the  Act. 

On  .November  7,  1997,  the 
Commission  issued  a  final  Order  (Order) 
to  the  CBT  under  section  5a(a)(10)  of  the 
Act  62  FR  60831  (November  13,  1997). 
The  Commission's  Order  found  that  the 
CBT's  1997  proposal  failed  to  meet  the 
requirements  of  sections  5a(a)(10), 
5a(a)(12),  8a(7),  and  15  of  the  Act 
because  of  (1)  an  inadequate  amount  of 
deliverable  supplies  of  soybeans;  (2)  the 


'A  transcript  of  the  meeting  has  been  entered 
into  the  Commission's  comment  file.  Participants 
included  a  United  States  Senator,  a  United  States 
Representative  and  a  state  government 
representative  from  the  state  of  Ohio:  a  United 
States  Representative  and  a  state  government 
representative  from  the  state  of  Michigan; 
representatives  of  six  commercial  users  of  the 
contracts;  representatives  of  three  producer 
associations;  and  six  persons  representing  the  CBT. 

'Subsequently,  the  Commission  also  published 
for  public  comment  notice  that  it  was  proposing  to 
disapprove  application  of  the  terms  proposed  by  the 
CBT  to  the  January  1999  soybean  futures  contract 
and  the  March  1999  com  futures  contraa.  62  FR 
5108  (September  30.  1997).  The  CBT  purportedly 
listed  those  futures  contracts  for  trading  after 
issuance  of  the  September  15.  1997.  proposed  order. 
The  comment  period  on  thai  notice  also  ended 
October  22.  1997. 

'  Comments  were  received  by  the  Commission 
offering  a  wide  range  of  opinion.  Many  took  issue 
with  the  philosophy  underlying  the  section 
5a(a)(10)  statutory  authority  which  permits  the 
Commission  to  order  an  exchange  to  change  or  to 
supplement  contract  terms  that  violate  that 
provision  of  the  Act.  Others  look  issue  with  the 
Commission  for  not  proposing  additional  remedial 
changes,  particularly  for  the  com  contract. 

•A  transcript  of  the  hearing  and  all  attendant 
written  statements  and  documents  have  been 
included  in  the  public  comment  file  of  this 
proceeding. 


failure  to  include  required  locational 
differentials;  (3)  the  failure  to  provide 
an  adequate  contingency  plan  for 
alternative  deliveries  if  river 
transportation  were  obstructed;  and  (4) 
the  imnecessary  limitation  on  eligibility 
for  issuing  com  and  soybean  shipping 
certificates  imposed  by  the  CBT's 
profKJsed  $40  million  minimum  net 
worth  requirement. 

Based  on  these  findings,  the 
Commission  Order  changed  and 
supplemented  the  delivery  locations  for 
CBT's  soybean  futures  contract  by 
retaining  the  Toledo.  Ohio  switching 
district  and  the  St.  Louis/East  St.  Louis/ 
Alton  areas  as  delivery  locations,  with 
Toledo  priced  at  par  and  the  St.  Louis/ 
East  St.  Louis/Alton  area  priced  at  a 
premium  over  contract  price  of  150 
percent  of  the  difference  between  the 
Waterways  Freight  Bureau  Tariff  No.  7 
rate  applicable  to  that  location  and  the 
rate  applicable  to  Chicago.  Illinois.  The 
Commission  also  required  that  both 
com  and  soybeans  from  shipping 
locations  on  the  northem  Illinois  River 
be  deliverable  at  a  premium  over 
contract  price  of  150  percent  of  the 
difference  between  the  Waterways 
Freight  Bureau  Tariff  No.  7  rate 
apphcable  to  that  location  and  the  rate 
applicable  to  Chicago,  Illinois,  with 
Chicago  at  contract  price.  For  both  the 
CBT  com  and  soybean  futures  contracts, 
the  Commission  ordered  that  the 
contingency  plan  for  altemative 
delivery  procedures  when  traffic  on  the 
northem  Illinois  River  is  obstructed  be 
changed  and  supplemented  and  that  the 
$40  million  minimum  net  worth 
eligibility  requirement  for  issuers  of 
shipping  certificates  be  eliminated. 

"The  Commissions  Order  explicitly 
permitted  the  CBT  to  seek  appropriate 
modifications  to  it,  stating  that  the 
Commission  had  not  "precluded  the 
CBT  from  submitting  for  Commission 
review  and  approval  under  sections 
5a(a)(10)  and  5a(a)(12)  of  the  Act  any 
altemative  proposed  delivery 
specifications  for  its  com  or  soybean 
fijtures  contracts."  62  FR  60833.  To  the 
contrary,  the  Order  provided  that  the 
CBT 

will  continue  to  be  free  to  propose  revisions 
of  the  new  terms  to  the  Commission  for  its 
consideration  imder  sections  5a(a)(10)  and 
5a(a)(12)  or  to  submit  a  petition  to  the 
Commission  to  reconsider  or  to  amend  this 
Order.  If  the  CBT  believes  that  an  altemative 
to  the  new  terms  and  to  its  original  proposal 
would  t)etter  serve  its  business  interests  and 
would  also  meet  the  statutory  requirements, 
the  CBT  should  submit  such  a  proposed  rule 
revision  or  petition. 

Id.  at  60834. 

By  letter  dated  November  17,  1997, 
the  CBT  notified  the  Commission  that  it 
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would  submit  for  Commission  review 
an  alternative  to  the  contract  terms 
ordered  by  the  Commission  and 
thereafter  submitted  draft  applications 
for  contract  market  designation  for  com 
and  soybeans,  beginning  with  contract 
months  in  the  year  2000.  The 
Commission,  on  December  1,  1997. 
published  in  the  Federal  Register  notice 
of  the  CBTs  draf^  proposal  of  revised 
contract  terms.  62  FR  63529.  The 
Commission  requested  comment  on  five 
specific  issues:  (1)  whether  the 
deliverable  supplies  under  the  CBT 
drafl  proposal  would  meet  the 
requirements  of  section  5a(a)(10)  of  the 
Act;  (2)  whether  the  CBT  draft 
proposal's  locational  price  differentials 
would  reflect  cash  market  practice;  (3) 
whether  the  CBT  draf^  proposals  load- 
out  provision  would  conform  to 
commercial  practice;  (4)  whether  the 
CBT  draft  proposal's  reimbursement 
scheme  under  the  contingency  plan 
would  refiect  commercial  practices;  and 
(5)  whether  the  CBT  draft  proposal's 
minimum  net  worth  requirements 
would  unduly  limit  eligibility  of  firms 
to  become  issuers  of  shipping 
certificates.  62  FR  63532.« 

The  Commission  received  twenty- 
seven  comment  letters  in  response  to 
this  notice,  thirteen  of  which  supported 
the  CBT  alternatives.  Of  the  ten      - 
comments  opposing  the  CBT  alternative, 
nine  questioned  the  CBT's  proposed 
elimination  of  Toledo  as  a  delivery 
point.  Three  commenters  opposed  the 
draft  proposal's  locational  price 
differentials  as  not  reflective  of  cash 
price  differentials,  and  three  opposed  as 
too  high  the  net  worth  requirement  for 
issuers  of  shipping  certificates.'" 

By  submission  dated  March  20.  1998. 
the  CBT  amended  its  applications  for 
designation  and  provided  additional 
information  (1998  proposal).  The  March 
20.  1998  submission  modified  the  drafl 
proposal  for  the  soybean  contract  by 
changing  the  segmentation  of  delivery 
zones  within  the  delivery  area  as 
proposed",  modifying  the  schedule  of 
locational  price  differentials  applicable 
to  those  zones  and  making  the 
equivalent  schedule  of  locational  price 
adjustments  applicable  under  the 
contingency  delivery  plan;  modifying 
the  performance  requirement  for 
deliverers  in  the  Alton-St.  Louis  area; 


and  reducing  the  proposed  eligibility 
requirement  for  issuers  of  shipping 
certificates  from  a  proposed  requirement 
to  register  for  delivery  of  a  minimum  of 
30  barges  to  a  $5  million  minimum  net 
worth  requirement. 

The  Commission  has  reviewed  the 
CBTs  1998  proposal  to  determine 
whether  it  meets  the  requirements  of  the 
Commission's  Order  and  of  the  Act  and 
regulations  thereunder."  The  CBTs 
1998  proposal  differs  from  the 
Commissions  Order  with  resp)ect  to:  (1) 
the  delivery  locations  for  the  soybean 
contract;  (2)  the  locational  price 
differentials  for  both  the  soybean  and 
com  futures  contract;  and  (3)  for  both 
contracts,  the  minimum  net  worth 
eligibility  requirement  for  issuers  of 
shipping  certificates.  These  differences 
from  the  provisions  of  the  Commission's 
Order  are  analyzed  below. 

II.  Delivj-i.ii.ir  Supply 

A.  The  Commission's  Order 

In  determining  whether  the  CBT's 
first  proposal  met  the  requirements  of 
section5a(a)(10)  of  the  Act.  the 
Commission  initially  assessed  whether 
the  available  deliverable  suppHes  of  the 
commodity  at  the  delivery  points 
specified  by  the  CBT  for  all  delivery 
months  on  the  contract  would  be 
sufficiently  large  and  available  to 
market  participants  so  that  futures 
deliveries,  or  the  credible  threat  thereof, 
could  assure  an  appropriate 
convergence  of  cash  and  futures  prices 
and  thereby  tend  to  prevent  or  to 
diminish  price  manipulation,  market 
congestion,  and  the  abnormal  movement 
of  the  commodity  in  interstate 
commerce.  62  FR  60838.  The 
Commission  determined  the  appropriate 
standard  for  measuring  the  adequacy  of 
deliverable  supplies  under  the  1997 
proposal  by  examining  the  relationship 
between  the  level  of  deliverable  stocks 
(or  com  and  soybeans  and  the  presence 
of  a  price  premium  for  the  expiring 
futures  month  over  the  next  futures 
month  (a  price  inverse).'' 


•By  letter  to  the  CBT.  dated  (anuary  9.  1998.  the 
Commission'j  Division  of  Economic  Aaalytia 
tenninated  fast  track  review  of  the  designation 
applications.  In  light  of  the  outstanding  Order 
under  section  5a(a)(10).  the  Commission  ruled  that 
these  applications  are  ineligible  for  fast-track 
treatment. 

<°  An  additional  four  comment  letters  neither 
favored  nor  opposed  the  specific  CBT  proposal,  but 
rather  addressed  other  issues. 


Based  on  an  analysis  of  these 
relationships,  the  Commission  used  as  a 
measure  of  an  inadequate  level  of 
deliverable  supplies  under  section 
5a(a)(10)  deliverable  supplies  below  the 
level  of  2.400  contracts  for  soybeans  and 
below  the  level  of  3,000  contracts  for 
com.  However,  the  Commission  also 
noted  that  a  higher  level  of  deliverable 
supplies  historically  may.  in  fact,  be 
necessary  to  protect  against  price 
manipulation.  As  the  Commission 
explained  in  its  Order,  to  avoid  a 
repetition  of  the  July  1989  soybean 
futures  contract  expiration,  when  both 
the  Commission  and  the  CBT  acted  on 
their  belief  that  a  sizable  long  position 
posed  a  significant  threat  of 
manipulation,  deliverable  supplies  of  at 
least  4.000  contracts  would  be 
necessary.  62  FR  60839.  The 
Commission  considered  both  of  these 
measures,  as  well  as  other  relevant 
information,  in  its  analysis  of  the 
adequacy  of  deliverable  supply. 

Applying  these  measures  of  adequacy 
of  deliverable  supply  to  the  1997 
proposal,'^  the  Commission  found  that 
the  proposed  delivery  provisions  of  the 
soybean  contract  "clearly  fail  to  meet 
the  statutory  requirement  for  adequate 
levels  of  deliverable  supplies 
throughout  the  summer  months  of  July. 
August,  and  September  *   *    *   "  62  FR 
60850.  As  to  the  CBT  proposal  for  com, 
the  Commission  found  that  "gross 
deliverable  supplies  throughout  the  year 
appear  to  be  adequate  except  for 
September"  '■•  and  that,  in  light  of  the 
other  changes  and  supplements  which 
the  Commission  was  making  to  the 
proposal  and  absent  actual  trading 
experience  to  the  contrary,  it  did  not 
find  that  additional  delivery  points  for 
com  were  required. 

Having  found  that  section  5a(a)(10)  of 
the  Act  required  that  delivery  points  for 
soybeans  be  added  to  those  proposed  by 
the  CBT  in  order  to  increase  available 
deliverable  supplies,  the  Commission 
supplemented  the  1997  by  proposal  by 


'■Section  5(6)  conditions  designation  of  aboard 
of  trade  as  a  contract  market,  among  other 
requirements,  on  the  "governing  board  *   *   * 
making  effective  the  orders  issued  pursuant  to  the 
provisions  of  section  5a  of  this  Act  *   "   *  ." 
Accordingly,  the  Commission  has  reviewed  the 
proposed  applications  for  designation  to  determine 
whether  they  violate  any  specific  criterion  set  forth 
in.  or  term  of.  the  Order.  Where  they  violate  a 
provision  of  the  Order,  the  Commission  has 
determined  whether  amendment  of  the  Order  to 
remove  conflicts  between  the  two  would  be 
appropriate.  In  addition,  the  Commission  has 
reviewed  the  applications  for  contract  market 
designation  under  all  of  the  statutory  and  regulatory 
requirements  generally  applicable  to  contract 
market  designation. 
■'The  Commission  explained  in  the  order  thai: 


The  presence  of  such  a  premium  is  an  indication 
of  tight  deliverable  supplies,  potentially  creating  a 
price  distortion.  In  situations  where  limited 
supplies  lead  to  such  a  price  inverse,  futures 
contracts  are  significantly  vulnerable  to  price 
manipulation,  market  congestion,  and  the  abnormal 
movement  of  the  commodity  in  interstate  commerce 
under  the  terms  of  section  5a(a)(10).  particularly 
when  traders  hold  Urge  positions  62  FR  60838. 

"The  Commission's  Order  at  60839-60850 
explains  in  deuil  the  methodology  by  which  the 
Commission  determined  the  potentially  available 
gross  deliverable  supplies  of  com  and  soybeans 
under  the  1997  proposal  and  the  necessary 
reductions  from  those  gross  supplies. 

'*The  Commission  found  that  deliverable 
supplies  of  corn  in  September  may  be  further 
supplemented  by  new  crop  production  and  that,  as 
a  transition  month,  the  September  contract  month 
would  be  somewhat  less  likely  to  be  subject  to 
manipulation  than  other  months.  62  FR  60850. 
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retain. rik;  tne  evistmg  i.i)ritra(  t 's  deli\-er% 
poinis   \\"]>h  the  addition  of  t.he  retained 
deiAerv  irxatioris  and  uther  changes 
and  suppiemer^iis, 

;>'  i'Hr.!ia!:\  avaixiti.e  ems',  deliverable 
^.;;ip:;eN  of  sovriean^  a.''"'  a!  .)r  above  the 
2,4(X)-(  (intrai '.  ,p\c:  ;;■,  bcitn  lulv  and  August 
dun.ng  f'ti<  t;  iii  'tif  past  1 1  \ears  and  in 
SeptpmrxT  (tunng  ail  but  one  of  the  1 1  years. 
Indeed,  the  gross  deliverable  supplies  are 
also  at  or  above  the  4.000-contract  Ipvel  for 
25  of  the  33  months  examined  62  FR  60854 

The  Commission  s  dtK  ision  to  order 
that  delivery  lcK;ations  be  added  to  the 
19fl7  soybean  proposal  to  increase 
dehverabie  supplies  was  based  solely 
upon  Its  finding  that  available 
deliverable  supplies  uouid  not 
otherwise  meet  the  !e\els  required  b> 
section  5a(ai(10j  of  the  ,^ct.  Moreover. 
the  Commi.ssion's  determination  of  how 
to  remedy  the  shortfall  in  deliverable 
supplies  was  narrowly  focu.sed.  Thus, 
the  Commission  did  not  consider  the 
merits  of  other  possible  but  untried 
delivery  lot.ations  as  a  means  of 
increasing  deliverable  supplies   Instead 
the  Commission  defe.'-red  to  the  CBT's 
expressed  preferences  for  deliverv 
lfx:,ations  on  the  i:  ontract   .Accordingly, 
the  C.cirTirnission     at  (  ept  ed :  the 


delivery  points  m  the  proposal  itself  as 
a  starting  point      62  FR  608,54   The 
Commission  next  considered  delivery 
points  which  previousiv  .nad  been 
chosen  and  used  bv  the  CBT.  The 
Commission  found  that  the  existing 
delivery  points  of  St  Louis  and  Toledo, 
"having  been  chosen  by  the  CBT  as 
appropriate  dehverv  points  for  its 
soybean  contract  and  having  been  used 
as  delivery  points  for  the  contract  for  a 
number  of  years  *    *   *,  are  feasible. 
woritable  and  acceptable,"  Id  Finally, 
the  Commission  notec  ttsat,     the  CBT 
I  ontinues  to  be  free  to  ,r:dii".-.te  ci,- 
proposed  rule  or  petition  ttiat  .:■> 
business  preference  for  deii\er\ 
IcKjations  is  otherwise  and  tne 
Commission  wouia  <  onsmer  such  a  new- 
proposal  *    •    *      /d  at  n    3h 

B  Adequnc\  o!  thf^  1 9yH  Proposal's 
Delivery-  Points 

The  1998  proposal  for  the  CBT  s 
soybean  futures  contract  would  omit 
Toledo  as  a  delivery  point  and  would 
add  the  southern  Illinois  River  from 
Pekm  south  to  nvers  mouth  at  Grafton 
as  a  delivery  point  -'  The  CBT  supports 
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propo.seG  aelivery  locations  for  com 
n  (he  Commission's  Order. 


its  proposal  on  the  grounds  that  the 
dehvery  area  "representfs]  the  major 
markets  along  the  Illinois  Waterway, 
including  Bums  Harbor,  IN  and  in  St 
Louis,  Missouri."  (CBT  December  17, 
1997,  submission  at  16.)  The  CBT 
profKJsal  contains  a  total  of  46  potential 
shipping  stations  with  a  cumulative 
daily  barge  loading  capability  of  145 
barges — about  1,627  contracts 
(8,134.000  bushels)  of  soybeans- 
located  within  the  proposed  delivery 
areas  for  the  soybean  futures  contract. 
(CBT  January  23, 1998.  submission. 
Table  1.)  The  CBT  maintains  that  based 
on  the  analysis  used  by  the  Commission 
in  its  Order,  available  deliverable 
supply  levels  under  its  1998  proposal 
"meet  the  statutory  requirements  and 
benchmarks"  of  the  Order  for  the 
critical  summer  months  of  July,  August 
and  September.  (CBT  December  17, 
1997,  submission  at  16.) 

The  following  chart  details  gross 
deliverable  soybean  supplies 
attributable  to  firms  eUgible  to  issue 
shipping  certificates  available  from  the 
1998  proposed  delivery  areas  for  the 
critical  contract  months  of  July,  August 
and  September. 
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Soybeans      Gross  Deliverable  Supplies  for  July.  August  and 
September  Under  the  1998  CBT  Proposal,  Eligible  Firms 


9,000 

7.500 

6.000 

4.50C 

3.000 
2.40C 
1.50C 

c 


July 


9 


.1 


45 

Million 

Bushels 

30 
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15 


86        S7        8a        89 


90        ^'         ^." 


August 


Million 
Bush«ls 


C^.cagc 


86       87       8a       89       90       91       92       93       94       95       96 


Cai«f'dir   '  ejr 


September 


**        Million 
Bitsh«l9 


■^H  Chicago 

I 1  H  i  StL 


86   87   88   89   90   91   92   93   94   95   96 


Cai"''«ia'  '  »»■ 


Such  estimated  gross  deliverable 
supplies  for  eligible  firms  exceeded  the 
Commissions  benchmark  levels  of 
2,400  contracts  in  each  of  the  past 
eleven  vears  during  luly  and  .August. i*' 
They  reached  or  exceeded  the  4.000 
contract  benchmark  level  in  ten  of 
eleven  years  dunng  luly  and  in  seven  of 
eleven  years  during  .August"'" 

The  estimated  gross  deliverable 
soybean  supplies  for  September  meet 
the  level  of  2.400  contracts  in  nine  of 
tne  eleven  years.  However,  thev  meet 
the  4.00  (,ontract  level  in  only  one  of 
eleven  years.  As  noted  in  the  Order, 
deliverable  supply  concerns  for 
-September  mav  be  mitigated  b\  the 
asailability  of  new  crop  production  in 
that  month  and  the  imminent  harvest  of 
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"The  gross  deliverable  .supply  estimales  were 
derived  using  the  same  procedures  as  were  useo  ;< 
calculate  the  estimates  for  the  Commission  s  f.r.a. 
order  Specifically,  for  the  Illinois  River  and  S: 
Louis.  supplies  for  each  contract  month  were 
estimated  by  summing  barge  snipments  (or  that 
month  and  all  subsequent  months  of  the  crop  vear 
(ending  with  September;  with  adiustments  bei.ig 
made  to  exclude  new  crop  shipments  during 
September  For  Chicago,  the  estimates  were 
cak  uiated  as  the  sum  of  sifxvts  available  at  the 
beginning  of  the  contract  month  plus  receipts 
during  the  month,  with  adustments  tjeing  made  !o 
reflect  the  recent  sharp  decline  m  storage  capacity 
at  Chicago  The  gross  deliverable  supply  estimates 
for  eligible  firms  were  further  adjusted  to  refiBct 
only  barge  shipments  from  the  Illinois  River  and  St. 
Louis  by  the  eight  firms  tieheved  to  be  c:apabie  of 
meeting  the  CBT  s  prop<jsed  $5  minimum  net  worth 
requiremen' 

The  term    gross  deuverab.e  supplies    i-ePiects  tne 
fact  that  these  are  estimates  of  the  maximum  levei 
of  aeiiverabie  supplies  likeiv  to  be  available  for  the 
futures  co.ntracts  before  any  adiustment  is  made  for 
Other  factors  t.hat  are  nkeiv  to  reduce  aeiiverabie 
supplies  These  factors  discussed  m  more  detail 
below   include  the  199fl  proposal  s  !  ontinuea 
reliance  on  Chicago  as  a  source  of  deliverable 
supplies,  the  proposed  three-day  barge  queuing  ar.it 
priority  load-out  requirements,  and  prior 
conunercial  commiitmems  of  available  supplies  A 
detailed  description  of  the  estimation  procedure  .s 
presented  in  the  Commiss.on  s  OrOer 

"The  Commission  also  eslimateC  gross 
deliverable  supplies  tor  a!,  .""i.-ms   .ncluding  those 
which  are  not  expected  to  :«  abie  to  meet  the  CBTs 
proposed  minim.um  ne'  wonh  eligibility 
requirement  of  $5  million.  These  estimates  reflect 
total  shipments  from  the  Illinois  River  and  St 
Louis,  and  were  analyzed  because  it  is  iiiiely  that 
at  least  pan  of  the  soybeans  shipped  by  the  smaller. 
ineligible  firms  readily  could  be  diverted  to  eligible 
delivery  facilities  for  futures  delivery  purposes  at 
economic  prices  and.  thus,  should  be  regarded  as 
pan  of  the  contract's  deliverable  supply.  The  all- 
finns  estimates  have  not  been  included  in  this 
Order  because  they  result  in  levels  which  are  only 
margirully  greater  than  those  for  eligible- rums  and 
exhibit  essentially  the  same  results  as  do  the 
eligible-flnn  estimates  when  measured  against  the 
Commissions  benchmark  standards.  However,  in  a 
few  years  particularly  during  the  month  of 
September,  the  addition  of  minor  amounts  of 
deliverable  supplies  from  ineligible  firms  results  in 
estimates  which  exceed  a  benchmarlc  level  which 
did  not  otherwise  do  so.  Specifically,  the  all-firms 
estimates  exceeded  the  2.400  threshold  when 
eligible  firm  estimates  did  not  in  September  1993 
and  the  4.000  threshold  in  September  1990,  1994 
and  199S. 


even  greater  supplies  in  October  In 
particular,  as  shown  in  Table  1, 
estimated  September  soybean 
production  in  areas  immediately 
adiacent  to  the  proposed  deliver,  area 
.-anged  from  1,636  contracts  in  1996  to 
14.623  contracts  m  1994,  These 
amounts  are  greater  for  soybeans  than 
under  the  Commission's  Order  (compare 
62  FR  60847)  because  the  1998  proposal 
expanded  delivery  locations  along  the 
Illinois  River,  a  major  production  area. 
It  reasonably  can  be  expected  that  some 
portion  of  this  September  soybean 
production  would  potentially  be 
deliverable  on  the  September  futures 
contract  within  normal  commercial 
marketing  channels  As  a  result,  it  is 
likely  that  the  level  of  gross  deliverable 
supplies  available  in  September  would 
be  somewhat  higher  than  the  above 
estimates. 

Table  i  .—Estimated  Soybean  Pro- 
duction Located  Near  Proposed 
Delivery  Points  as  op  Sep'^embec 
30 

[In  5,000  bushel  contract  units) 


Crop  year 


Soybeans 


1 986  

5,608 
10.622 

1 987  

1 988  

e  bz? 

1 989  

1 990  „ 

1 99 1   „. 

660e 
12,972 

1 992  

5721 

1 993  

2  263 

1 994  „. 

14  623 

1996  

7.258 
1  636 

■  The  production  as  of  Seote"-it>e'  30  of 
eacTi  year  was  estimatec  by  '^latripiying  u  S. 
Department  ol  Agrcutture  riatvestmg  progress 
estirnates  lor  the  Illinois  anc  maiana  crop  'e 
porting  distnas  adjacent  to  the  pfooosec  oei'v 
ery  points  by  U  S  DA  prcxjuctior  .aata  'o' 
counties  locafeC  wrthir  a£x>u'  25  ^iies  o'  "he 
proposeo  delivery  points 

Trie  potentially  available  gross 
deliverable  supplies  must  be  reduced, 
however,  bv  the  following  factors 
identified  in  the  Order  and  which 
remain  applicable  here:  (1)  Continuing 
reliance,  impart,  on  Chicago  as  a  source 
of  deliverable  supplies;  (2)  a  three- 
business-day  barge  queuing  and  priority 
load-out  requirement;  and  (3)  prior 
commercial  commitments  of  available 
supplies.'* 


"Other  factors  affecting  deliverable  supplies 
identified  in  the  Commission's  Order  included 
locational  price  differentials  and  foreseeable 
disruptions  in  barge  shipping  on  the  Illinois  River. 
However,  as  discussed  below,  the  1998  proposal 
satisfactorily  addresses  these  factors. 


a.  Reliance  on  Chicago 

To  the  extent  that  potentially 
available  gross  deliverable  supplies  of 
soybeans  have  reached  or  exceeded  the 
2,400  and  4,000  contract  levels,  they 
have  frequently  depended  on  Chicago 
supphes  to  do  so.  During  July, 
deliverable  supplies  from  locations 
other  than  Chicago  reached  or  exceeded 
the  2,400  level  in  ten,  and  reached  or 
exceeded  the  4,000  level  in  six,  of  the 
eleven  years  analyzed.  During  August, 
deliverable  supplies  from  locations 
other  than  Chicago  reached  or  exceed 
the  2,400  contract  level  in  seven,  and 
the  4,000  contract  level  in  one,  of  the 
years  analyzed.  For  September, 
deliverable  supplies  firom  locations 
other  than  Chicago  reached  or  exceeded 
the  2,400  contract  level  in  four  of  the 
eleven  years  and  never  reached  the 
4,000  contract  level  during  this  period. 

Tlie  1998  proposal's  rehance  on 
Chicago  deliverable  supplies  to  meet  the 
Commission's  benchmark  levels  may 
result  in  future  shortfalls.  As  the 
Conunission's  Order  stated: 

Cash  market  activity  in  Chicago  is  likely  to 
continue  its  historical  decline.  While  the 
estimation  procedure  for  gross  deliverable 
supplies  used  in  this  analysis  tried  To  correct 
for  the  precipitous  decline  of  the  cash  market 
in  Chicago  by  using  100  percent  of  the 
current  capatity  as  a  constraint  on  past 
supplies,  thai  method  certainly  overstates  the 
actual  deliverable  supplies  that  may  originate 
form  Chicago  in  the  future.  Chicago  elevators 
fro  many  years  have  held  stocks  well  below 
their  maximum  capacity  levels,  ptarticularly 
in  the  critical  summer  months.  •   •   * 
Chicago  supplies  will  most  likely  be  reduced 
significantly  in  the  futxire  and  would  not  be 
available  insignificant  quantities  under  the 
CBT  proposal. 

62  FR  60850. 

b.  The  Three-Day  Barge  Queuing  and 
Priority  Load-Out  Requirements 

The  1998  proposal  retains  the 
provisions  of  the  1997  proposal 
requiring  a  shipping  certificate  issuer  to 
begin  loading  onto  the  certificate 
holder's  barges  within  three  business 
days  after  receiving  instructions  and  the 
holder's  barges  are  at  the  delivery 
facility  ready  to  load.  As  the 
commenters  to  the  1997  proposal  made 
clear,  requiring  the  shipping  certificate 
issuer  to  give  preference  to  shipping 
certificate  holders  over  customers  and 
proprietary  business  for  eight  hours  of 
load-out  capacity  per  day  is  contrary  to 
cash  market  practice.  The  Order 
questioned  the  merits  of  the  CBT's 
justification  of  this  provision,  which 
merely  assumes  that  issuers  would  be 
willing  and  able  to  meet  this 
requirement  and  accommodate  their 
cash  business  simply  by  extending  their 
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hours  of  operation.  The  Commission 
finds  here,  as  it  did  in  its  prior  Order, 
that: 

While  the  effect  of  the  proposed  loading 
requirements  on  the  willingness  of  issuers  to 
issue  shipping  certificates  for  futures 
delivery  is  difficult  to  measure  in  advance,  it 
represents  a  significant  departure  from  cash 
market  practice  and  most  likely  would 
reduce  the  amount  of  gross  deliverable 
supplies. 

62  FR  60850 

c.  Prior  Commercial  Commitments  of 
Stocks  for  Shipment 

An  additional  factor  which  would 
reduce  the  above  estimates  of  gross 
deliverable  supplies  is  prior 
commitment  of  stocks  for  shipment.  As 
the  Order  reasoned,  "determining 
deliverable  supplies  on  the  basis  of 
shipment  information  does  not  make 
necessary  deductions  for  that  amount  of 
the  shipments  which  would  be 
unavailable  for  futures  delivery  because 
they  were  otherwise  committed  and 
because  no  substitution  was  possible  at 
an  equivalent  market  price  "  62  FR 
60850  When  such  committed  stocks  are 
removed  from  total  shipments,  "it  is 
likely  that  the  actual  available 
deliverable  supplies  for  the  futures 
contracts  would  be  significantly  less 
than  indicated  by  the  above  gross 
estimates." 

d.  Conclusion 
In  summary,  under  the  1998  proposal 

gross  deliverable  supplies  for  soybeans 
during  the  months  of  |uly  and  August 
reach  or  exceed  the  2.400  contract 
benchmark  in  every  year,  and  the  4.000 
contract  benchmark  in  most  years. 
Although  the  estimates  for  gross 
deliverable  supplies  during  September 
failed  to  reach  the  2.400  contract 
benchmark  level  in  two  of  the  past 
eleven  years  and  failed  to  reach  the 
4.000  contract  level  in  all  years  but  one. 
those  estimates  may  be  supplemented 
by  new  crop  production  in  September. 
Overall,  the  number  of  contract  months 
for  which  estimated  gross  deliverable 
supplies  of  soybeans  under  the  1998 
proposal  would  have  reached  or 
exceeded  benchmark  levels  compares 
favorably  with  the  number  of  contract 
months  reaching  or  exceeding  the 
benchmark  levels  under  the 
Commission's  Order  for  soybeans  (and 
for  com).  On  this  basis,  the  Commission 
does  not  find  soybean  deliverable 
supplies  to  be  so  inadequate  as  to 
require  delivery  points  additional  to.  or 
different  from,  those  proposed  by  the 
CBT 

However,  in  light  of  the  reductions 
from  gross  deliverable  supplies  that  may 
result  from  prior  commercial 


commitments  and  the  contract's  three- 
business-day  load  requirement,  the 
extent  to  which  available  deliverable 
supplies  actually  would  meet  or  exceed 
the  Commission's  deliverable  supply 
standards  is  uncertain.  Equally 
uncertain  is  whether  future  available 
deliverable  supplies  would  meet  or 
exceed  the  Commission's  deliverable 
supply  standards.  This  will  depend  in 
part  upon  the  degree  to  which  Chicago 
remains  a  viable  source  of  deliverable 
supplies  of  soybeans  or  upon  growth  in 
the  other  delivery  areas  sufficient  to 
compensate  for  declining  activity  in 
Chicago.  Because  only  actual  trading 
experience  will  reveal  whether  the  level 
of  available  deliverable  supplies  meets 
the  requirements  of  section  5a(a)(10)  of 
the  Act,  the  Commission  directs  the 
CBT  to  report  on  the  actual  delivery  and 
contract  expiration  experience  on  an 
annual  basis  for  the  first  five  years  after 
contract  expirations  begin  under  the 
revised  soybean  contract."  These 
reports  will  allow  the  Commission  to 
revisit  the  issue  of  adequacy  of  available 
deliverable  supplies  in  the  future  if 
actual  experience  with  the  contract 
suggests  that  such  supplies  are  not 
adequate. 

III.  DiCrermtials 

A.  The  Commission's  Order 

The  Commission's  Order  found  that, 
in  light  of  the  significant  locational 
price  differences  in  the  cash  market 
among  the  proposed  delivery  locations, 
section  5a(a)(10)  required  setting 
differentials  for  the  delivery  locations 
on  the  com  and  soybean  futures 
contracts.  Specifically,  the  Order  found 
that: 

the  cash  market  on  the  northern  Illinois  River 
clearly  reflects  a  unidirectional  flow  of  com 
and  soybeans  and  exhibits  significant 
locational  price  differences  at  the  proposed 
delivery  points  which  have  a  stable 
relaMonship  with  one  another  The  failure  of 
the  CBT  proposal  to  provide  for  locational 
price  differentials  reflecting  the  cash  market 
not  only  would  reduce  available  deliverable 
supplies  on  the  contracts,  but  would  result  in 
price  distortions  and  susceptibility  to  price 
manipulation,  market  congestion,  and  the 
abnormal  movement  of  com  and  soybeans. 

62  FR  60851. 


The  Commission's  Order  found  that 
cash  market  differences  in  the  value  of 
com  and  soybeans  for  various  delivery 
points  on  the  northern  Illinois  River  are 
based  primarily  upon  the  cost  of  barge 
freight  to  the  Gulf  of  Mexico.  Based  on 
Commission  policy  requiring  that 
locational  price  differentials  on  futures 
contracts  be  set  within  the  range  of 
commonly  observed  or  expected 
commercial  price  differences,  the  Order 
found  that  150  percent  of  the  Waterways 
Freight  Bureau  Tariff  No.  7  rate 
"provides  an  appropriate  basis  for  the 
differential  "^°  The  percentage  of  tariff 
specified  by  the  Order  (150%)  was 
based  on  analysis  of  barge  freight  rates 
for  Illinois  River  shipments  for  the 
period  1990  through  1996.  The  Order 
found  that  150%  of  tariff  "is  well  within 
the  range  of  commonly  observed  freight 
rates  and  closely  approximates  the 
average  percent  of  tariff  quoted  by  barge 
companies  for  Illinois  River  shipments," 
particularly  during  the  critical  summer 
months.  62  FR  60856. 

The  Order  also  changes  and 
supplemented  the  differential  provided 
under  a  proposed  contingency  plan  to 
take  effect  during  times  when  river 
traffic  is  obstructed  to  make  it  consistent 
with  the  differentials  in  effect  at  other 
times.  The  Commissions  Order  found 
that  obstructions  of  river  traffic  caused 
by  adverse  weather  conditions  or 
announced  lock  repair  and  maintenance 
were  commonplace  and  that  "it  is  not 
an  appropriate  use  of  exchange 
emergency  authority  to  address  such 
foreseeable  disruptions  to  the  operation 
of  contract  terms."  62  FR  60853. 
Accordingly,  the  Commission  found 
further  that,  because  "prolonged 
obstruction  of  transportation  on  the 
river  would  increase  the  susceptibility 
of  the  futures  contract  to  manipulation 
by  issuers,"  section  5a(a)(10)  required  a 
"contingency  plan"  rule  for  the 
proposed  contract.  Id. 

The  Order  found  that  the  contingency 
plan  proposed  by  the  CBT  fell  short  of 
achieving  the  statutory  objectives  in  a 
number  of  ways,  including  its 
computation  of  the  reimbursement  in 
transportation  costs  for  deliveries  at 


'•Thii  is  consistent  with  the  Conunission's 
direction  to  the  C3T  in  the  Order  to  report  on  the 
delivery  experience  in  com.  That  requirement  was 
grounded  in  the  Commission's  finding  that 
deliverable  supplies  of  corn  under  the  CBTs  1997 
proposal  were  no)  so  inadequate  to  require 
additional  delivery  points  under  section  Sa(a)(10). 
Inasmuch  as  the  1997  and  199a  proposals  for 
delivery  points  for  com  are  the  same,  that  finding 
and  the  Commission's  direction  to  file  annual 
reporu  for  five  years  has  not  been  modified  by  this 
order 


>o  Chicago  and  Toledo  were  ordered  to  be  valued 
at  par. 

Percent  of  tariff  is  a  common  means  of  quoting 
freight  prices  and  is  used  extensively  in  cash 
market  trading.  The  Waterways  Freight  Bureau 
Tariff  No.  7  specifies  the  cost  per  ton  of  shipping 
commodities  via  barge  to  New  Orleaiu  from 
specified  river  segments  (barge  tariff  zones)  on  the 
Illinois.  Mississippi  and  Ohio  Rivers.  This  tariff 
schedule  was  issued  by  the  Interstate  Commerce 
Commission  in  1976  as  part  of  its  regulatory 
program  for  barge  freight  rates.  Although  this  tariff 
schedule  no  longer  serves  a  regulatory  purpose,  the 
barge  industry  routinely  quotes  barge  freight  rates 
a*  a  percentage  of  the  tariff  schedule. 
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alternative  locations  when  the 
contingency  plan  was  in  effect  based 
upon  100  percent  of  the  Waterways 
Freight  Bureau  Tariff  No.  7  barge  freight 
rate  schedule.  This  rate  would  have 
been  different  from  the  rate  found  by  the 
Commission  to  be  appropriate  at  all 
other  times.  The  Commission  found 
that,  "the  application  of  different 


differentials  to  the  contracts,  depending 
upon  whether  deliveries  were  subject  to 
the  contingency  rule  or  to  normal 
delivery  procedures,  could  also 
contribute  to  price  manipulation, 
market  congestion,  or  the  abnormal 
movement  of  commodities  in  interstate 
commerce."  62  FR  60852. 


B.  Adequacy  of  the  1998  Proposal's 
Differentials 

The  1998  proposal  differs  from  the 
Order  in  the  amount  of  the  locational 
price  differentials  specified  for  the  com 
and  soybean  futures  contracts.  The  CBT 
proposes  to  substitute  the  following 
locational  differentials  for  those  ordered 
by  the  Commission: 


Table  2.— The  Proposed  Locational  Price  Differentials  for  the  Soybean  and  Corn  Futures  Contracts  in 

Cents  per  Bushel 


Location 

Chicago  

Lockport  to  Seneca  

Ottawa  to  Chillicotne 

Peona  to  Pekm 

Havana  to  Grafton _; 

St  Louis/East  St.  Louis/Alton  


Soyt)ean  tWIerential 

par  

+2  cents  „ 

♦2.5  cents  

■♦-3  cents  

+3.5  cents  

+6  cents  


Com  dftlerential 


par. 

■f2  cents. 
■»-2.5  cents. 
+3  cents. 
Not  applicable. 
Not  applicable. 


In  support  of  its  proposal,  the  CBT 
states  that.  "Statistics  using  barge  freight 
rate  differentials  and  FOB.  shipping 
station  minus  F.O.B.  Chicago 
differentials  during  the  period  from 
1990-1996  show  that  the  proposed 
locational  differentials  are  also  within 
the  range  of  commonly  obsened 
commercial  barge  and  price 
differences."  (CBT  [anuary  23,  1998, 
submission  at  2.) 

To  determine  whether  the  CBT's 
proposed  differentials  fall  within  the 
range  of  commonly  ohser\ed  or 
expected  commercial  price  differences, 
the  Commission  analyzed  the  frequency 
of  opportunities  for  economic  delivery 
from  each  delivery  location  at  the 
specified  differential.  Deliveries  from  a 
location  would  most  likely  be  made 
when  the  relative  difference  in  the  cost 
.of  barge  freight  between  Chicago  and  the 
delivery  point  to  New  Orleans  is  equal 
to  or  less  than  the  differential  specified 
in  the  futures  contract  for  that  location. 
The  Commission  estimated  the  cost  of 
barge  freight  using  data  on  weekly  offers 
for  freight  for  the  period  of  January  1990 
through  October  1997. 

Significantly,  during  the  critical 
summer  months  of  July  and  .August  (but 
not  September), 2'  the  1998  proposed 
differentials  for  most  delivery  locations 


'"  This  result  is  due  to  the  substantial  increases 
in  barge  freight  rates  that  are  commonly  observed 
beginning  in  September  caused  by  the  increasing 
demand  for  shipping  as  the  harvest  season  begins. 
The  Commission  considers  the  lower  frequency 
with  which  the  future  contract's  differentials  will 
be  at  or  atiove  cash  price  freight  differentials  to  be 
of  less  regulatory  concern  in  September  than  at 
other  times  of  the  year.  The  seasonal  movement  of 
abundant  supplies  for  shipment  in  commercial 
channels  from  all  delivery  locations  reduces  the 
likelihood  that  the  proposed  differentials  would 
lead  to  the  prohibited  effects  under  section 
5a(a)(10). 


clearly  fall  at  or  above  the  mid-point  of 
estimated  cash  price  differences. 
Accordingly,  the  1998  proposed 
differentials  based  on  the  estimated  cost 
of  freight  would  result  in  relatively 
frequent  opportunities  for  economic 
delivery — generally  exceeding  50 
percent  of  the  observations — during  July 
and  August  for  most  locations.  The 
opportunities  for  economic  delivery  at 
some  locations  would  be  less  frequent, 
however,  at  times  of  the  year  other  than 
during  the  summer  months,  but  overall 
deliverable  supplies  are  greater  at  those 
times.  For  the  period  lanuarv  1990 
through  October  1997,  the  relative 
estimated  frequency  with  which 
economic  delivery  likely  would  be 
feasible  from  the  majority  of  locations 
generally  exceeded  30  percent. ^^ 
.'\ccordingly,  the  CBT's  proposed 
differentials  reasonably  can  be  expected 
to  fall  within  the  range  of  commonly 
observed  or  expected  commercial  price 
differences  and  thus  tend  to  prevent  or 
diminish  price  manipulation,  market 
congestion,  or  the  abnormal  movement 
of  the  commodities  in  interstate 
commerce. 

However,  the  delivery  locations  of 
Peoria-Pekin  for  com  and  soybeans,  and 
Havana-Grafton  for  soybeans,  appear  to 


"As  noted  above,  the  barge  industry  routinely 
quotes  freight  rales  as  a  percentage  of  the  tariff 
schedule.  As  a  consequence  of  this  pricing 
convention,  the  relative  cost  of  shipping  among 
various  river  locations  at  any  one  time  is  stable. 
However,  barge  freight  rates  (quoted  as  a  percent  of 
the  tariff  schedule)  fluctuate  over  time  in  response 
to  increases  or  decreases  in  supply  and  demand  for 
barge  shipping.  The  proposed  CBT  diHerentials 
which  are  specified  in  cents-per-bushel  at  half<ent 
intervals  do  not  translate  precisely  to  a  uniform 
percentage  of  tariff.  Accordingly,  as  barge  freight 
rates  rise  and  fall  in  relation  to  the  futures 
contracts'  fixed  locational  differentials,  the 
frequency  with  which  deliveries  would  be  made 
would  vary  somewhat  from  one  location  to  another. 


fall  at  the  low  end  of  the  range  of 
estimated  barge  freight  differences.  In 
light  of  the  variation  among  river 
segments  in  the  estimated  frequency  of 
opportunities  for  economic  deliveries 
from  the  various  locations,  the 
Commission  directs  the  CBT  to  report 
annually  for  a  period  of  five  years  on  the 
extent  to  which  particular  locational 
price  difTerenlials  may  discourage  or 
encourage  deliveries  to  be  made  from 
that  location.  This  report  should 
compare  rates  of  delivery  by  river 
segment  to  the  applicable  differentials, 
focusing  with  particularlity  on 
September  deliveries  from  all  locations 
and  on  deliveries  from  the  Peoria-Pekin 
and  Havana-Grafton  river  segments 
year-round.  Such  reporting  will  allow 
the  Commission  to  revisit  the  issue  of 
adequacy  of  locational  differentials  if 
actual  experience  with  the  contracts 
suggests  that  the  differentials  £ire  not 
adequate. 

C.  Contingency  Plan  Differentials 

The  1998  proposal's  contingency  plan 
differs  from  the  Commission's  Order  in 
the  method  of  calculating  the 
appropriate  reimbursement  for  the 
change  in  transportation  cots  for 
deliveries  at  alternative  locations  when 
the  contingency  plan  is  in  effect.  The 
Order  specified  that  the  contingency 
plan  reimbursement  be  calculated  by 
reference  to  the  same  differentials 
between  delivery  locations  required 
under  the  Order  to  be  applicable  under 
normal  (non-contingency)  conditions. 
The  1998  proposal  modifies  the 
reimbursement  calculation  and  changes 
the  amount  of  the  contingency  plan 
differentials  to  conform  them  to  the 
proposed  cents  per  bushel  differentials 
generally  applicable  under  the  1998 
proposal  to  the  contracts.  This  change  is 
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consistent  with  the  Commission's  Order 
in  that  the  relative  value  of  locational 
differentials  during  normal  conditions  is 
maintained  during  times  when  the 
contingency  plan  is  in  effect. 

IV.  Minimum  Net  Worth  Requirement 

A.  The  Commission's  Order 

The  Commission's  Order  also 
eliminated  a  proposed  $40  million  net 
worth  requirement  for  eligibility  of 
shipping  certificate  issuers.  Section  15 
of  the  Act  requires  the  Commission, 
when  considering  exchange  rule 
proposals  or  amendments,  to  consider 
the  public  interest  to  be  protected  by  the 
antitrust  laws  and  to  endeavor  to  take 
the  lease  anticompetitive  means  of 
achieving  the  objectives  of  the  Act.^' 
Accordingly,  as  the  Commission  stated 
in  the  Order,  "the  CBT  proposal's 
possible  anticompetitive  effects  must  be 
evaluated  against  its  potential 
effectiveness  in  achieving  the  policies 
and  purposes  of  the  Act."  62  FR  60853. 

The  Order  found  that  the  $40  million 
minimum  net  worth  requirement  would 
limit  issuance  of  shipping  certificates  to 
four  of  seven  grain  firms  with  shipping 
stations  in  the  delivery  area,  result  in  an 
extremely  high  level  of  concentration, 
increase  the  Herfindahl-Hirschman 
Index  (HHI)  to  3,300  (an  increase  of  530 
points  over  the  current  delivery  system), 
and  act  as  a  barrier  to  new  entrants.  62 
FR  60853.  Although  protecting  the 
financial  integrity  of  the  delivery 
process  is  a  reasonable  objective,  the 
Order  concluded  that  the  CBT  failed  to 
provide  a  reasonable  justification  for  the 
$40  million  minimum  net  worth 
requirement  in  light  of  the  1997 
proposal's  other  proposed  financial 
integrity  measures.^*  62  FR  60857. 
Accordingly,  the  Commission 
eliminated  the  $40  million  minimum 
net  worth  eligibility  requirement, 
finding  that  it  would  have  resulted  in  a 
high  level  of  concentration  and  imposed 
a  substantial  and  impermissible  bar  to 
entry  to  otherwise  eligible  firms  without 
a  demonstrated  regulatory  need  for  the 
requirement.  62  FR  60857. 


"British  American  Commodity  Options  Corp.  v. 
Bagley.  |197S-1977  Transfer  Binder!  Conun.  Fut.  L 
Rep.  ICCH)  1  20.245  at  21.334  (S.D.N  Y   1976).  offd 
in  part  and  rev'd  in  pari  on  other  grounds,  552  F 
2d.  282  (2d.  Cir.  1977).  cert  denied,  434  U.S.  938 
(1977). 

"These  additional  financial  Integrity  provisions 
included  the  requirement  that  issuers  of  certificates 
obtain  an  irrevocable  letter  of  credit  In  an  amount 
equal  to  the  value  of  their  delivery  commitments, 
maintain  a  minimum  of  two  million  dollars  In 
working  capital  and  be  limited  to  issuing 
certificates  of  a  value  no  greater  than  25  percent  of 
the  issuer's  net  w^h. 


B,  The  1998  Net  Worth  Proposal 

The  1998  proposal  would  restore  a  net 
worth  eligibility  requirement  for 
shipping  certificate  issuers  in  the 
amount  of  $5  million  As  under  the 
1997  proposal,  this  requirement  is  in 
addition  to  the  other  financial 
guarantees  and  conditions  relating  to 
working  capital,  letters  of  credit  and  a 
variable  net  worth  requirement  related 
to  the  value  of  outstanding  shipping 
certificates.  The  CBT  supports  the 
requirement  on  the  grounds  that: 

The  Exchange  is  responsible  for  ensuring  the 
financial  integrity  of  the  delivery  process 
through  the  specification  of  minimum 
financial  requirements.  Currently,  the 
Exchange  requires  that  firms  approved  as 
regular  for  delivery  in  the  agricultural 
markats  have  a  minimum  net  wbrth  equal  to 
SS.OOO  per  contract  of  regular  capacity  Firms 
which  are  regular  for  delivery  on  the  grain 
contracts  must  also  meet  minimum  working 
capital  and  performance  bonding 
requirements  based  on  their  federally 
licensed  storage  capacity 

In  order  to  ensure  the  financial,  operation, 
and  administrative  integrity  of  the  shipping 
certificate  delivery  process,  all  market 
participants  must  view  all  certificates  as 
equally  fungible  and  be  indifferent  between 
issuers.  Certificates  issued  by  low  net  worth 
firms  have  several  distinct  disadvantages. 

Cicularly.  a  higher  risk  of  default  and 
sr  operational  efficiencies  due  to  fewer 
shipping  station  locations,  and  therefore, 
potentially  higher  costs  to  the  taker  in 
assembling  the  minimum  numtier  of 
certificates  necessary  to  load  a  barge. 
Furthermore,  the  cumulative  contribution  of 
low  net  worth  firms  does  not  substantially 
increase  deliverable  supply. 

CBT  March  20,  1998.  submission  at  4. 

Section  15  of  the  Act  requires  that  the 
Commission  evaluate  the  1998 
proposal's  anticompetitive  effects 
against  its  effectiveness  in  achieving  the 
policies  and  purposes  of  the  Act.  The 
effect  of  the  proposed  $5  million  net 
worth  requirement  would  be  to  limit 
issuance  of  shipping  certificates  to  firms 
able  to  meet  the  requirement.  However, 
the  $5  million  net  worth  requirement 
constitutes  a  far  lower  barrier  to  entry 
than  did  the  1997  proposal's  $40 
million  requirement,  which  as  the  Order 
found,  would  have  limited  participation 
to  "four  large  grain  firms."  In  contrast, 
for  the  corn  futures  contract,  under  a  $5 
millicm  net  worth  requirement,  five  of 
the  seven  firms  operating  barge-loading 
facilities  on  the  northern  Illinois  River 
potentially  qualify  for  eligibility  as 
shipping  certificate  issuers.  For  the 
soybean  futures  contract,  eight  of  the 
eleven  barge-loading  firms  operating  on 
the  Illinois  River  and  at  St.  Louis  would 
meet  this  eligibility  requirement.^'  The 


proposed  $5  million  net  worth 
requirement  would  constitute  a  lower 
barrier  to  entry.  It  also  would  have  a 
more  modest  effect  on  reducing 
deliverable  supplies  for  the  futures 
contracts.  United  States  Army  Corps  of 
Engineers'  data  for  the  1995-96. crop 
year  indicates  that  eligible  firms 
shipped  about  95  percent  of  all  com  and 
soybeans  from  the  proposed  delivery 
areas. 

Balanced  against  its  anticompetitive 
effect,  the  $5  million  net  worth 
requirement  may  serve  the  regulatory 
purpose  of  increasing  the  efficiency  of 
the  contract's  delivery  mechanism.^" 
Delivery  takers  are  expected  to  attempt 
to  reduce  their  costs  by  assembling  the 
requisite  number  of  shipping  certificates 
from  a  single  delivery  facility  to  fill  a 
barge.  (A  barge  with  a  55,000  bushel 
capacity  will  require  assembly  of  11- 
5,000  bushel  certificates  for  delivery.) 
However,  the  smallest  firms  may  not 
qualify  to  issue  sufficient  certificates  for 
economically  efficient  consolidation 
and  assembly. ^^  Moreover,  the  $5 
million  net  worth  requirement  may 
significantly  reduce  the  CBT's 
administrative  burden  related  to 
monitoring  the  financial  status  of 
eligible  shipping  certificate  issuers  on 
an  on-going  basis.  Small,  less  financially 
secure  firms  likely  would  require  more 
careful  monitoring  than  financially 
stronger  firms. 

For  the  above  reasons,  the 
Commission  finds  that  the  anti- 
competitive effect  of  the  $5  million 
propiosed  net  worth  eligibility 
requirement  is  not  so  great  as  to 
outweigh  the  regulatory  purpose 
identified  by  the  CBT  and  that  its 
approval  by  the  Commission  is  not 
contrary  to  section  15  of  the  Act. 

Accordingly,  for  the  reasons 
discussed  above,  the  Commission  grants 
the  CBT  applications  for  designation  for 
futures  contracts  in  com  and  soybeans 
submitted  on  December  17. 1997.  as 
supplemented  on  March  19.  1998.  and 
amends  its  Order  of  November  9.  1997, 
as  applicable  to  such  contracts  so  as  to 
be  consistent  with  this  action. 

It  is  further  ordered  that  this  grant  of 
designation  shall  be  subject  to  CBT's 


"  As  a  result  of  this  lower  barrier  to  entry  as  well 
as  the  other  changes,  the  resulting  HHI  declined 


from  3.300  under  the  1997  soybean  proposal  to 
2.918  under  the  1998  proposal  and  lor  the  com 
proposals  from  3.300  to  2.762. 

'•Protecting  the  integrity  of  the  delivery  process 
is  a  fundamental  objective  of  the  Act.  See,  e.g.. 
Sections  5a(al.  5a(a)(3),  Sa(a)(4).  Sa(a)(S).  5a(a)(7). 
and  5a(a)(10)  of  the  Act.  In  particular,  section 
5a(a)(7)  of  the  Act  specifically  recognizes  that 
contract  markets  may  impose  reasonable 
requirements  "as  to  location,  accessibility  and 

suitability  for  warehousing  and  delivery  purposes. 

•   •   •  •• 

"The  issuer  must  limit  the  value  of  its 
outstanding  certificates  to  one-quarter  of  its  net 
worth. 
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compliance  with  all  sections  of  the  Act 
applicable  to  the  CBT  as  a  contract 
market  under  the  ,A.ct. 

Dated:  May  7.  1998. 
—  By  the  Commission. 
Jean  A.  Webb. 
Secretary  of  the  Commission. 

The  Commis.sion  has  determined  that 
publication  of  the  Order  will  provide 
notice  to  interested  members  of  the 
public  of  its  action,  is  consistent  with 
the  Commodity  Exchange  Act  and  is  in 
the  public  interest. 

Issued  in  Washington.  DC,  this  7th  day  of 
May  1998  bv  the  Commodit)'  Futures 
TrfniiriK  {■,:)m.mission. 
Jean  A  Webb, 

Secretary  of  the  Commission. 
(FRDoc   98-12664  Filed  5-12-98;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  U.S.  Consumer  Product  Safetv 
Commission.  Washington,  [X]  20207, 
"FEDERAL  REQISTER"  CITATION  Of 
PREVIOUS  announcement:  [Vol.  63,  No. 

~4  Friday.  .-Kprii  l",  1998/19245! 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETtNG:  10:00  am    Thursday,  Mav  21 
1998 

CHANGES  IN  MEETING:  The  time  has 
changed  from  10:00  a  m  to  200  p.m.  for 
the  Commission  .\^enda  and  Priorities 
public  hearing 

For  a  recorded  message  (.ontaining  the 
latest  agenda  information,  call  1301] 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  F  Dunn,  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda,  .MD  20207  (301)  504-0800. 

Dated   Mav  8   1998 
lodd  .\  Stevenson, 
Deputy  Secretary. 
(FR  Doc  98-12794  Filed  5-8-98;  4:33  pm] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Joint 
Military  Intelligence  College:  Notice  of 
Closed  Meeting 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Joint  Military  Intelligence  College  Board 


of  Visitors  has  been  scheduled  as 

follows 

DATES:  Monday,  ti  June  1998,  0800  to 
1800;  and  Tuesday,  9  June  1998,  0800 

to  1200. 

ADDRESSES:  Joint  .Mihtary  Intelligence 
College,  Washington,  DC  20340-5100. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr  .•\   Denis  Cntt.  Presiaent.  UL\  Joint 
.Military  Intelligence  Col'ege, 
Washington,  DC  20340-5100  (202/231- 
3344), 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Set^ion  552btc)flj.  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed.  The 
Board  will  discuss  several  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Joint  Military  Intelligence  College. 

Dated:  Mav  6,  1998. 
L.M.  Bynum. 

Alternate  OSD  FeHf^ral  Register  Liaison 
Officer.  Department  of  Defense. 
PR  Doc,  98-12684  Filed  S-12-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Bk>ard 
Closed  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 

In'eiligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463.  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows. 
DATES:  20  and  21  May  1998  (800am  to 
1600pm), 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  .A FB  Washington,  IX 
20340^5100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mai  Michael  W.  Lamb,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-132R  f202i  231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeti.ne  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 


Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  May  6, 1998 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  98-12685  Filed  5-12-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Intelligence  Agency   Scie^cp 
and  Technology  Advisory  Boara 
Closed  Panel  Meeting 

agency:  Department  of  Defense.  Defense 
Inteiiigence  Agency. 
ACTION:  Notice, 

summary:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  28  May  1998  (800am  to  1600pm). 
ADDRESS;  The  Defense  Intelligence 
Agency.  Boiling  AFB,  Washington,  DC 
20940-  =100 

FOR  FJRTHER  INFORMATION  CON'TACT:  Maj. 

Michael  W.  Lamb,  USAF.  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board.  Washington.  D.C. 

SUPPLEMENTARY  iNFORMATKJN:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  May  6. 1998. 
L^.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  98-12686  FilpH  .=V-12-98;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary   Defense  Po  >:v 
Board  Advisory  Commitiee 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisory-  Committee 
Meeting. 

SUMMARY:  The  Defense  Policy  Board 
.--,.\  ibory  Committee  will  meet  in  closed 
session  from  8  am  until  6,  pro,  19  June 
1998  in  the  Pentagon,  Washington,  DC 


>Hh 
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The  mission  of  the  Detense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense.  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security 
matters. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended  |5 
U.S.C.  App.  II,  (1982)1,  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed 
in  5  use.  552b(c)(l)(1982).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated  May  6.  1998 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
jFR  Doc  9ft-12688  Filed  5-12-98;  8:45  ami 
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Dated:  May  b,  1998 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
[FR  [)oc.  98-12687  Filed  5-12-98;  8:45  ami 
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DEPAnTMFNT  OF  DEFFMSr 

Oftlc^•     '  ■'■"  ■"••"  "-'I',    .'ff.i'iment  of 
Defense-  A  i.jo  _^r:;i!.:*.lef.  Notice  of 
CiostHi  M.'»."ngs 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  June  2,  1998;  June  9. 
1998;  June  16.  1998;  June  23.  1998;  and 
June  30.  1998.  at  10  00  am.  in  Room 
A105.  The  Nash  Building.  1400  Key 
Boulevard.  Rosslyn.  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463.  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committees  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman.  Department  of  Defense 
Wage  Committee.  4000  Defense 
Pentagon.  Washington.  DC  20301-4000. 


DEPARTMENT  OP  EDUCA-^ION 

S^ibrn-ssior  'or  0MB  Review; 
Commen;  Rf><juesi 

AQENCy:  L>t'pdnment  of  Education. 
action:  Submission  for  0MB  review; 
comment  request.  ^^ 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  12. 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  ).  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday 
SUPPt-EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.SC.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer.  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 


collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested.^ 
e.g..  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  May  7.  1998. 
Hazel  Fi«n, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

nfTice  of  Fdurational  Rpsparrh  and 
lmprti\pmfnt 

Type  of  Review:  Revision. 

Title  Application  for  Grants  Under 
the  Eisenhower  Federal  Activities 
Program. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  1.000. 
Burden  Hours:  40.000. 

Abstract:  Eisenhower  Federal 
Activities  is  a  discretionary  grants 
program  that  supports  activities  of 
national  significance  that  will 
contribute  to  the  development  and 
implementation  of  high-quality 
professional  development  in  the  core 
academic  subjects. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (OMB 
Control  No.  1890-0001)  Therefore,  this 
30-day  public  comment  period  notice 
will  be  the  only  public  comment  notice 
published  for  this  information 
collection. 

IFR  Doc  98-12641  Filed  5-12-98;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Notice  of  Solicitation  for  the 
Development  of  Centers  of  Automotive 
Technology  Excellence  Under  the 
Graduate  Automotive  Technology 
Education  (GATE)  Program.  Financial 
Assistance  Solicitation  No  DE-SC02- 
98EE50519 

AGENCY;  CiuiJigo  Operations  Office, 

DOE. 
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ACTION:  Notice  of  availability  of  a 
financial  assistance  solicitation  for 
cooperative  agreement  proposals. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Advanced  Automotive 
Technologies  (O.^TT)  announces  its 
interest  in  receiving  applications  from 
colleges  and  universities  with 
accredited  graduate  engineering 
programs  in  the  United  States  to 
develop  Centers  of  .Automotive 
Technology  Excellence  under  the 
Graduate  Automotive  Technology 
Education  (GATE)  Program.  The  Centers 
are  intended  to  provide  multi- 
disciplinar\  engine^nng  training  for 
graduate  students  m  specific  areas  of 
advanced  automotive  technology.  The 
goal  of  the  GATE  Program  is  to 
overcome  technology  barriers 
preventing  the  development  and 
production  of  cost-effective  high- 
efficiency  vehicles  for  the  US  market 

DATES  AND  ADDRESSES:  The  complete 

solicitation  document  will  be  available 
on  the  Internet  on  or  about  May  18 
1998  by  accessing  the  DOE  Chicago 
Internet  Home  Page  at  http:/ / 
wvN'w.ch  doe  gov  business/ .ACQ.html 
under  the  heading  "Current  Acquisition 
Activities"  Solicitation  No.  DE-SC02- 
98EE50519  Applications  are  due  no 
later  than  3:00  p.m  Central  Daylight 
Time  (CDT),  on  July  17.  1998  Any 
amendments  to  the  solicitation  will 
continue  to  be  posted  on  the  Internet 
Please  note  that  users  are  not  alerted 
when  the  solic:itation  is  issued  or  when 
amendments  are  posted  Prospective 
offeror(s|  are  therefore  advised  to  check 
the  above  Internet  address  on  a  daily 
basis.  Awards  are  anticipated  by  August 
30. 1998 

SUPPLEMENTARY  INFORMATION: 

Completed  applications  referencing 
Solicitation  No.  DE-SC02-98EE50519 
must  be  submitted  to  the  US. 
ftepartment  of  Energy.  Chicago 
Operations  Office.  .Attn:  Dennis  L, 
Wilson.  Bldg.  201,  Rm.  ,3F-08,  9800 
South  Cass  Avenue.  Argonne,  IL  60439- 
4899.  As  a  result  of  this  solicitation. 
DOE  may  award  five  [5]  cooperative 
agreements,  one  for  each  desired 
technology  area  The  period  of 
performance  is  expected  to  be 
September  1,  1998  to  August  30.  2000. 
Available  funding,  irrespective  of  the 
number  of  offerors  selected,  is 
$500,000.00  in  FY  1998,  and  follow-on 
funding  of  approximately  $.500,000.00 
for  FY  1999.  Colleges  and  universities 
that  respond  to  this  solicitation  must 
alre.ady  have  significant  experience  with 
one  or  more  of  the  desired  technologies 
and  have  access  to  laboratory  facilities 


and  equipment  to  support  their 
proposed  programs 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  L,  Wilson.  .Acquisition  and 
Assistance  Group.  Chicago  Operations 
Office,  9800  South  Cass  Avenue. 
Argonne,  Illinois  60439;  Telephone  No. 
(630) 252-2413,  Fax  No.  (630) 252- 
5045,  or  by  e-mail  at 
dennis.wilson@ch, doe.gov 

Issued  in  Chicago,  Illinois  on  April  30, 
1998 

James  Bieschke. 

Director  of  Operations  Division,  Acquisition 

and  Assistance  Group. 

(FR  Doc  98-1  2680  Filed  5-12-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Managefr>ent  Site- 
Specific  Advisory  Board,  Department 
of  Energy,  Los  Alamos  National 
Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 

the  Federal  Advisory  Committee  Act 
(Pub  L  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advison 
Board  (EM  SS.AB),  Los  Alamos  National 
laboratory, 

DATES:  Thursday,  May  28, 1998:  6  p.m.- 
9  p  m  ,  6  30  p  m.  to  7  p.m.  (public 

comment  session). 

ADDRESSES:  Taos  Convention  Center, 

Taos,  .\ew  Mexico 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Ann  DuBois,  .Northern  .New  Mexico 
Citizens'  Advisory  Board.  Los  Alamos 
National  Laboratory,  528  35th  Street, 
Los  Alamos,  New  Mexico  87544.  (505) 
665-5048. 

SUPPLEMENTARY  INFORMATION;  Purpose  of 
:hf  Board  The  purpose  ol  the  .Advisory 
Board  is  to  make  recommendations  to 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  .Agenda. 
6:00  p  m.  Call  to  Order  by  DOE 
6:00  p  m   Welcome  by  Chair,  Roll 
Call,  Approval  of  Agenda  and 
Minutes  from  March  21,  1998  and 
April  28,  1998  Meetings 
6:30  p.m.  Public  Comments 
7:00  p.m.  Break 

7:15  p.m.  Board  Business — Formation 
of  Committees.  Charter.  Budget 
Status,  Workshop  Announcements 
8:30  p,m.  Review  of  Outstanding 
Environmental  Restoration/Waste 
Management  Recommendations 


9:00  p.m.  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ms.  Ann  DuBois,  at  (505)  665- 
5048.  A  sign-up  sheet  will  also  be 
available  at  the  door  of  the  meeting 
room  for  members  of  the  public  to 
indicate  their  desire  to  address  the 
Board.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  hohdays.  Minutes  will  also  be 
available  by  writing  to  Mr.  Mat 
Johansen.  Deputy  Designated  Federal 
Officer.  Department  of  Energy.  Los 
Alamos  Area  Office.  528  35th  Street.  Los 
Alamos,  NM  87185-5400. 

!s<:ifd  a'  Washington.  DC  on  May  7. 1998. 

Rachel  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  98-12679  Filed  5-12-98;  8:45  ami 

Bi;  ;JNG  COOf  MIK»-e--P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Notice  of  Solicitation  tor  Researcn  and 
Development  for  Fuei  Cells  Direct 
Injection  Engines,  and  Fueis   Energy 
Efficiency  and  Renewable  Energy 
Technology  for  Transportation  ana 
Buildings 

AGENCY:  Chicago  Operations  Office, 

DOE. 

ACTION:  Notice  of  solicitation 

availability. 

SUMMARY:  The  U.  S.  Department  of 
Energy  (DOE)  Office  of  Energy 
Efficiency  and  Renewable  Energy 
announces  its  interest  in  receiving 
financial  assistance  applications  for 
research  and  development  (R&D)  on 
automotive  fuel  cells,  direct  injection 
engines,  and  fuels  in  support  of  the 
Government/automotive  industry 
Partnership  for  a  New  Generation  of 
Vehicles  (PNGV).  The  Partnership  is 
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developing  light-duty  vehicles  that 
achieve  up  to  3  times  the  hiel  economy 
of  comparable  conventional  vehicles, 
meet  emissions  standards,  and  offer  the 
same  level  of  performance  and  cost  as 
today's  vehicles.  Direct  injection 
engines  and  fuel  cells  have  been 
selected  for  their  potential  for  attaining 
the  goal  of  80-mpg  fuel  economy  in  a 
six-passenger  sedan.  In  support  of  the 
DOE  Office  of  Energy  Efficiency  and 
Renewrable  Energy  fuel  cell  cross-cutting 
technologies,  the  Office  of  Building 
Technologies  also  plans  to  acquire 
research  and  development  (RAD)  of  fuel 
cell  technologies  for  building 
applications. 

DATES  AND  ADORESSCS:  The  complete 
solicitation  document  will  be  available 
on  or  about  July  1.  1998  on  the  DOE 
Chicago  Internet  Home  Page  at  http:// 
www.ch.doe.govA)usiness/ACQ.htm 
under  the  heading  'Current  Acquisition 
Activities."  Solicitation  No.  DE-SC02- 
98EE50526  with  applications  due 
August  17.  1998.  Any  amendments  to 
this  solicitation  will  be  posted  on  the 
Internet  Please  note  that  users  will  not 
be  alerted  when  the  solicitation  is 
issued  on  the  Internet  or  when 
amendments  are  posted  on  the  Internet. 
Prospective  applicants  are  therefore 
advised  to  check  the  above  Internet 
address  on  a  daily  basis.  The 
cooperative  agreements  are  expected  to 
be  awarded  on  or  about  March  1.  1999. 
F0«  FURTHER  iHFOfmATWH  COMTACT:  John 
OKeefe.  at  (630)  252-2125.  U.S. 
Department  of  Energy,  9800  South  Cass 
Avenue.  Argonne.  IL  60439-»899;  by 
fax  at  (630)  252-5045:  or  by  e-mail  at 
John  okeefe€K;h  doe  nov 
SUPPt-EMENTARY  INFORMATION:  Topic  1 
includes  research  on  proton-exchange- 
membrane  (PEM)  fuel  cells  for 
transportation  and  buildings  Proposals 
for  light-duty  transportation 
applications  are  sought  in  three  areas 
and  building  applications  in  another 
area;  (1)  Fuel  cell  system  integration 
issues,  including  delivery  of  complete 
sub-scale  fuel  cell  power  systems:  one  to 
DOE  for  experiments  to  validate  fuel 
cell  system  models,  another  for  use  at 
the  contractor(s)  laboratory  facilities  to 
develop  engineering  solutions  for 
operation  at  extreme  conditions  while 
ensuring  water  balance  and 
demonstrating  freeze-thaw  capability. 
DOE  also  seeks  to  update  existing  cost 
an«ly^^^  incorporating  the  principles  of 
design  for  manufacturability  (2)  Fuel 
cell  component  RAD.  including 
development  of  CO  tolerant  anodes, 
higher  activity  cathodes,  manufacturing 
tet:hnologies,  air  compressor/expanders, 
controls  and  sensors,  coolants,  stack 
sealants,  gaskets,  and  adhesives  for 


stack  durability.  (3)  Fuel  processing 
RAD,  including  CO  clean-up  and  design 
for  manufacturability  of  preferential 
oxidation  system(s),  start-up  and 
transient  response,  durability,  and 
innovative  ideas  for  reducing  size, 
weight,  and  cost  of  the  fuel  processing 
system.  (4)  The  Fuel  Cell  for  Buildings 
Program  seeks  advanced  components  for 
PEM  fuel  cell  cogeneration  systems 
which  are  simple  in  construction  with 
no  heavily  loaded  mechanical 
subsystems  that  limit  life  and  reliability; 
operate  at  a  pressure  of  1.5  atm  or 
below;  have  heat  rejection  temperatures 
in  excess  of  lOO'C  to  provide  access  to 
a  broad  range  of  applications  for 
cogeneration  systems  and  reduce  the 
cost  of  heat  rejection  when  operating  in 
a  power  only  mode;  and  are  highly 
reliable  during  long-term  of)eration  on 
natural  gas  reformate  from  low-cost  fuel 
processors.  PEM  fuel  cell  technologies 
based  on  Nafion^^  or  similar  materials 
as  an  electrolyte  are  unlikely  to  meet 
these  system  requirements.  In  an 
activity  which  cross-cuts  with  the  needs 
of  the  transportation  fuel  cell  program, 
the  Fuel  Cell  for  Buildings  Program 
seeks  to  acquire  research  and 
development  of  advanced  high 
temperature  membrane(s)  with 
performance  equal  to  or  better  than  that 
of  Nafion^^. 

Topic  2  includes  research  in  three 
areas:  (1)  Compression-ignition  direct 
injection  engines  (CIDI).  (2)  spark- 
ignition  direct  injection  engines  (SEDI). 
and  (3)  innovative  concepts.  The 
primary  technical  tiarrier  facing 
automotive  DI  engines  is  the 
development  of  combustion  and 
emission  control  technology  able  to 
reliably  meet  stringent  emission 
regulations.  (1)  The  focus  of  the  CIDI 
engine  research  is  on  NOx  and 
particulate  matter  (PMl  emissions 
control  technology  for  light-duty  vehicle 
applications.  Emission  control 
component  development  includes 
research  on  advanced  after-treatment 
technologies  that  will  enable  PNGV- 
candidate  CIDI  engines  (operating  on 
low-sulfur  diesel  fuel)  and  SIDI  engines 
(operating  on  reformulated  gasoline)  to 
meet  NOx  and  PM  emissions  targets  (0.2 
g/mi  NOx  and  0.01  g/mi  PM)  as  well  as 
other  requirements  (e.g.,  cost  and 
efficiency).  Examples  of  components 
being  sought  are  advanced  fuel  injection 
systems  (high-pressure,  rate  shaping) 
and  exhaust  gas  recirculation  in 
combination  with  after-treatment 
approaches  such  as  lean  NOx  catalysts, 
non-thermal  plasma,  and  regenerative 
particulate  traps.  (2)  The  focus  of  the 
SIDI  efforts  will  be  the  development  of 
durable  fuel  injectors  and  associated 


equipment  for  light-duty  vehicles.  After 
treatment  devices  and  associated 
sensors  for  SIDI  engines  are  needed  as 
well.  (3)  In  addition,  proposals  are 
sought  for  innovative,  high-risk  research 
into  novel  means  of  reducing  emissions 
or  improving  the  efficiency  of  SIDI,  CIDI 
or  conventional  gasoline- fueled,  spark- 
ignition  engines.  New,  forward  thinking 
devices  and  systems  that  make 
significant  improvements  in  engine 
performance  and  are  practical  to 
implement  are  sought. 

Topic  3  includes  research  on  fuels 
and  lubricants.  Proposals  are  sought  in 
four  areas:  (1)  Optimized  CIDI  fuels, 
including  research  on  advanced  fuel 
formulations,  fijel  characterization  test 
development,  and  lubricity  additive 
performance  mechanisms.  Advanced 
CIDI  fuel  formulations  including  but  not 
limited  to  oxygenate  additives  and 
cetane  enhancers  which  facilitate 
meeting  future  passenger  car  emission 
standards  are  being  sought. 
Recommendations  for  fuel 
characterization  test  methods  may 
include,  among  others,  means  for 
determining  compatibility  with  CIDI 
after-treatment  systems,  storage 
stability,  thermal  stability,  fuel  system 
and  engine  deposit  forming  potential, 
compatibility  with  engine  and  fuel 
system  materials,  blending 
compatibility  with  petroleum  fuels, 
combustion  particulate  forming 
potential,  cold  start,  and  low- 
temperature  operation.  Determination  of 
CIDI  fuel  lubricity  additive  performance 
will  include  evaluation  of  additive 
mechanisms  such  as  surface  adsorption 
at  the  temperature  and  pressure  of 
operation.  (2)  CIDI  engine  lubrication 
research,  including  advanced  lubricant 
formulations  to  help  meet  vehicle  fuel 
economy  and  exhaust  emission  targets, 
demonstrated  through  lubricant  bench 
test  characterization  methods.  (3) 
Research  to  identify,  characterize,  and 
test  fuels  specifically  optimized  for 
automotive  fuel  cells.  The  work  may 
include  an  analysis  and/or  formulation 
of  fuels  that  offer  advantages  for  on- 
board reforming  processes  (e.g.,  less 
coking,  ease  of  operation  at  extreme 
ambient  conditions,  greater  hydrogen 
yield,  and  emissions  reductions)  and  a 
determination  of  the  cost  of  producing 
these  fuels  and  the  impact  of  these  fuels 
on  the  fueling  infrastructure  and  oil 
imports.  Offerors  should  assess 
candidate  fuels  using  current 
automotive-type  partial  oxidation 
reformers  as  the  fuel  processing 
baseline.  (4)  Research  on  innovative 
natural  gas  compressors  to  reduce  the 
size,  noise,  and  cost  of  the  compressor 
island,  significantly  lower  energy 
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consumption  for  compression,  and 
reduce  maintenance  requirements. 
Innovative  concepts  for  gas  storage,  gas 
dispensing,  operating  strategies  for  the 
storage  capacity,  and  providing  the 
small  amount  of  highest- pressure  gas 
needed  to  complete  vehicle  fueling  are 
desired  Research  is  also  sought  in  the 
area  of  truly  confonnahle  tank 
technology  (ie  ,  storage  devices  that  arv 
integral  to  the  vehicle),  either  with  or 
without  storage  density  enhancement 
techniques  The  objective  is  to  develop 
storage  vessels  in  non-cyhndrical 
shapes  that  are  conducive  to 
incorporation  into  automobiles  and  light 
trucks 

A  major  DOE  program  obiective  is  to 
increase  the  involvement  of  the 
automotive  industrv  supplier  base  in 
key  engine- related  R^D  programs. 

The  Department  of  Energy  anticipates 
that  appro.ximatelv  twentv-five 
cooperative  agreements  will  result  from 
this  solicitation   Under  Topic  1  there 
will  be  approximately  twelve  awards, 
with  periods  of  performance  ranging 
from  eighteen  to  thirty  months  and  total 
estimated  DOE  funding  of 
$10,000,000.00  to  $30,000,000.00. 
Under  Topic  2  there  will  be 
approximately  tlve  awards,  with  periods 
of  performance  of  thirtv  months  and 
total  estimated  DOE  funding  of 
$40.0(X),000.00.  Under  Topic  3  there 
will  be  approximately  eight  awards  with 
periods  of  perfonnance  of  thirty-six 
months  and  total  estimated  DOE 
hinding  of  $10,000,000.00  Cost  sharing 
requirements  will  varv  from  zero  to  fiftv 
percent,  depending  on  the  topic  area, 
and  will  be  specified  in  the  solicitation 
Awards  are  subject  to  the  availability  of 
funds  and  the  solicitation  will  not 
obligate  DOE  to  make  anv  award(s).  Any 
non-profit  or  for-profit  organization 
university  or  other  institution  of  higher 
education,  or  non-federal  agency  or 
entitv  is  eligible  to  apply   Federal 
laboratory  participation  shall  be 
minimal  and  will  be  subiect  to  DOE 
approval  The  solicitation  will  provide 
further  guidance  in  this  area  .Awards 
resulting  from  this  solicitation  will  be 
subject  to  the  requirements  of  the 
Energy  Policy  Act  of  1992  which  in 
general  requires  that  the  awardee  be  a 
United  States-owned  com  pan  v 
(including  certain  non-profits)  or  that 
the  foreign  country  in  which  the  parent 
company  is  located  meets  certain 
conditions  of  reciprocity  in  the 
treatment  of  investments,  access  to 
research  and  development  programs, 
and  protection  of  intellef:tual  property. 
All  responsible  sources,  as  indicated 
above,  may  submit  an  application  which 
shall  be  considered  by  the  government. 


Issued  in  Chicago,  Illinois  on  May  4, 1998. 
).  O.  Greenwood, 

Acquisition  and  Assistance  Group  Manager. 
(FR  Doc  98-1  267':  Filed  5-12-98;  8:45  am) 
BILUNQ  CODE  M60-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-11 4-001] 

K  N  Interstate  Gas  Transmission 
Company;  Notice  of  Amendment  to 
Application 

Md\   ^    1998, 

Take  notice  that  on  May  1,  1998,  K  N 
Interstate  Gas  Transmission  Company 
(Applicant),  P.O.  Box  281304, 
Lakewood.  Colorado  80228.  filed  a 
request  in  Docket  .\o  CP98-1 14-001  to 
amend  its  application  filed  December  4, 
1997.  in  Docket  .N'o  CP98-1 14-000. 
Applicant  had  filed  in  Docket  No. 
CP9R- 114-000  pursuant  to  Sections 
15'  20.S  and  157  212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  .\ct  for  authorization  to 
construct  and  operate  thirteen  new 
delivery  taps,  under  blanket  certificate 
issued  in  Docket  No.  CP83-140-000.  et 
o/.^  Applicant's  application  to  amend  its 
request  for  authorization  is  on  file  with 
the  Commission  and  open  for  public 
inspec;tion 

.Applicant  prop>osed  m  Docket  No. 
CP98-1 14-000  to  construct  thirteen  new 
deliverv  taps  located  in  .'\dams. 
.Antelope,  Buffalo.  Custer.  Pien:;e,  and 
Sherman  Counties.  .Nebraska  and 
Kearny  County.  Kan.sas  -  Pursuant  to 
Rule  215  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Applicant 
proposes  to  amend  its  application 
pending  in  Docket  ,No  CP98-1 14-000  to 
delete  from  its  request  ten  delivery'  tap 
facilities  Applicant  has  heen  advised 
that  certain  of  the  retail  customers  who 
initially  requested  service  at  the 
proposed  taps  descnbed  m  Docket  No 
CP98-n4-000  as  Tap  Nos   1  through  h 
9  through  11.  and  13  no  longer  desire 
natural  gas  service  at  the  locations 
specified  in  that  application. 

.^ny  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  .May  14. 
199fi.  file  with  the  Federal  Energv 
Regulatory  Commission.  Washington, 
D  C.  20426.  a  petition  to  inters'ene  or  a 


'S«?e,  22  FERC  162,330  (1983). 

'On  January  26.  1998,  the  Kan*as Corporation 
Commi&.sion  Tiled  a  timely  protest  in  Docket  No. 
CP9S- 11 4-000  Since  ;he  prateM  WM  neither 
withdrawn  nor  resolved  within  the  3a-<lay 
resolution  period  the  prior  notice  request  converted 
to  a  Section  7  proceeding. 


protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  particifMte  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  require,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  AppUcant  to  appear  or 
be  represented  at  the  hearing. 

Ltnwood  .\   Watson.  Jr., 

Acting  Secretary 

[FR  Doc  98-12663  Filed  5-12-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConwTWss»on 

[Docltat  Ho  CP-*03-000; 

HorAm  Gas  Transmiaston  Company 
Notk^  of  App4»cation  tor  Atwooonmant 

May  7,  1998. 

Take  notice  that  on  April  29.  1998, 
NorAm  Gas  Transmission  Comf>any 
(NGT),  1111  Louisiana  Street,  Houston 
Texas  77210-4455  filed  in  Docket  No. 
CP98— 403-000.  an  application  ptirsuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's 
Regulations  for  an  order  permitting  and 
approving  the  abandonment  of  certain 
pipeline  facilities  in  Panola  County, 
Texas,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  op>en  to  public 
insp>ection. 


2f.";oo 


I-:-.*,.-. 
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Specifically,  NGT  proposes  to 
abandon  Line  ST-17.  composed  of 
approximately  374  feet  of  8-inch  pipe, 
in  the  W.C.  Gray  Survey  A-245  in 
Pnnola  County.  Texas.  NGT  says  this 
line  was  constructed  in  1982  and 
certificated  in  Docket  No.  CP91-400.  to 
receive  ^as  supply  from  the  discharge 
side  of  the  Champlin  Compressor 
Station  and  deliver  it  through  an 
interconnection  with  Texas  Gas 
Transmission  Corporation.  NGT 
indicates  that  as  a  result  of  changes  in 
its  business,  this  interconnection  is  no 
longer  needed  and  has  not  been  utilized 
for  an  extensive  period. 

NGT  plans  to  abandon  Line  ST-17.  in 
its  entirety,  along  with  an  8-inch  dual 
meter  run.  6-inch  dual  regulatory,  and 
above  ground  appurtenant  equipment. 
NGT  relates  that  it  will  reclaim  a  63  foot 
segment  of  ST-17  starting  at  the  yard 
piping  in  the  Champlin  Compressor 
Station  yard  and  abandon  in  place  the 
remaining  31 1  feet  of  pipe  NGT  says 
the  63  feet  of  pipe  will  be  junked  and 
the  cost  to  reclaim  this  pipe  is  estimated 
to  be  $2,370. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  28, 
1998.  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington,  DC.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  NGT  to  appear  or  to  be 
represented  at  the  hearing. 
Linwood  A.  W«t*on,  |r.. 
AcUng  Secretary 

|FR  Doc.  9e-12635  Filed  5-12-98;  8:45  am) 
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DEhA^tmENTOF  energy 

Federal  Energy  Regulatory 

Commisston 

[Project  No  »«85-024] 

Rivers  Electric  Company,  Inc.;  Notice 
of  Availability  of  Draft  Environmental 
."*  ■.  '.fss"' >^nt 

May  '.  laytt 
An  environmental  assessment  (EA)  is 

available  for  public  review.  The  EA  is 

for  an  application  to  amend  the  license 

for  the  Mill  Pond  Hydroelectric  Project. 

The  application  is  to  increase  the 

operating  level  of  the  project 

impoundment  2  feet  that  would  result 

in  more  efficient  operation  of  the 

project.  The  EA  finds  that  approval  of 

the  amendment  would  not  constitute  a 

major  federal  action  significantly 

affecting  the  quality  of  the  human 

environment.  The  project  is  located  on 

Catskill  Creek,  near  Leeds.  New  York. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch 
of  the  Commission's  offices  at  888  First 
Street.  N.E..  Washington.  DC.  20426. 

Comments  should  be  filed  within  30 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers.  Acting  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  DC. 
2426.  Please  affix  Projeci  No.  9985-024 
to  all  comments.  For  further 
information,  please  contact  John  K. 
Novak.  Environmental  Assessment 
Coordinator,  at  (202)  219-2828. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-12636  Filed  5-12-98;  8:45  am) 
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Df  t'ARTMEN"  Of   ENERGY 

Federal  Energy  f^eguialcf^ 
Commission 

Notice  ot  Amendment  of  License  To 
Enlarge  Project  Boundary 

May  7. 1998 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License  to  Enlarge  Project  Boundary. 


b.  Project  No.:  2743-034. 

c.  Dated  filed:  April  27.  1998. 

d.  Applicant:  Alaska  Energy 
Authority. 

e.  Name  of  Project:  Terror  Lake. 

f.  Location:  The  project  is  located 
approximately  25  miles  southwest  of  the 
City  of  Kodiak.  Alaska  on  the  Terror  and 
Kizhuvak  rivers  and  their  tributaries. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791{a)-625(r). 

h.  Applicant  Contact:  Mr.  Stan 
Sieczkowski.  Operations  Manager, 
Alaska  Energy  Authority.  480  West 
Tudor  Road,  Anchorage,  Alaska  99503. 
Phone:  (907)  269-3000. 

i.  FERC  Contact:  Mohamad  Fayyad. 
(202) 219-2665. 

i.  Comment  Date:  June  19.  1998 

K.  Description  of  Amendment:  The 
licensee  proposes  to  revise  its  erosion 
control  system,  which  would  consist  of 
a  dike  structure  armored  with  gabions 
and  Reno  mattresses,  along  the  westerly 
side  of  the  Kizhuyak  River  in  the 
vicinity  of  the  powerhouse  The 
construction  of  this  dike  requires 
modifying  the  project  boundary  to 
include  an  additional  20  acres.  The 
purpose  of  the  dike  is  to  provide 
protection  of  project's  facilities  from 
erosion  and  flooding  by  the  Kizhuyak 
River.  The  licensee  proposes  to 
complete  the  work  in  1998. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  Cl, 
and  D2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  FiHng  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  'PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission. 
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888  First  Street,  N.E  .  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  .Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant   If  an  agencv  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  .Applicant's 
representatives 
Linwood  A.  Wat.<>on.  |r., 
Acting  Secretan: 
[FR  Doc.  9a-12634  Filed  5-12-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-60840;  FRL-5789-2] 

Receipt  of  a  Notification  to  Conduct 
Small-Scale  Reld  Testing  of  a 
Genetically  Engineered  Microbial 
Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
from  DuPont  .Agricultural  Products  of  a 
notification  (352-NMP-.M  of  intent  to 
conduct  small-scale  field  testing 
involving baculoviruses.  which  have 
been  genetically  engineered  to  express 
synthetic  genes  which  encode  for  an 
insect-specific  toxin  The  tests  will  be 
small-scale  and  will  not  involve  more 
than  a  cumulative  total  of  10  acres  per 
pest  per  year.  Any  food  or  feed  crops 
shall  be  destroved  or  consumed  only  by 
experimental  animals  The  .Agency  has 
determined  that  the  notification  may  be 
of  regional  and  national  significance 
Therefore,  m  accordance  with  40  CFR 
172.11(aJ,  the  .Agency  is  soliciting 
public  comments  on  this  notification. 
Q02 

DATES  Written  comments  must  be 
n/CHi\ed  on  or  before  June  12.  1998. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv,  401 
M  St..  SW..  Washington,  DC  20460  In 
person,  deliver  comments  to:  Rm.  1119. 
CM  #2,  1921  lefferson  Davis  Highway, 
.Arlington,  \'A 


Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  II.  of  this 
document^^No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  m.arked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EP.A  without  prior  notice.  The  public 
docket  IS  available  for  public  inspection 
in  Rm,  1119  at  the  Virginia  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidavs- 

FOR  FURTHER  INFORMATION  CONfTACT: 
William  R  Schneider,  PM  m(i 
Biopesticides  and  Pollution  Prevention 
Division  (751  iWj,  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St  .  SW  .  Washington, 
DC  20460  Office  location,  telephone 
number,  and  e-mail  address:  5th  fioor 
CSl  2800  Crvstal  Drive.  Arlington,  VA, 
(703)  308-8683.  e-mail: 
Schneider  will  iam@epama:i  epa.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
receipt  of  this  notification  does  not 
imply  a  dec:is!on  b\  the  .Agency  on  this 
notifu;ation. 

EP.A  rec;eived  a  notification  from 
DuPont  Agricultural  Products  of 
Delaware  (352-NMP-.A)  The  proposed 
small-scale  field  trials  involve  the 
introduction  of  genetically  engineered 
isolates  of  nuclear  polyhedrosis 
baculoviruses,  which  have  been 
genetically  engineered  to  express  a 
synthetic  gene  which  encodes  for  an 
insect-specific  toxin  The  purpose  of  the 
proposed  testing  will  be  to  assess  and 
compare  the  efficacy  of  formulated  and 
unformulated  genetically  engineered 
constructs,  formulated  and 
unformulated  wild  type  nuclear 
polyhedrosis  baculoviruses,  and  various 
controls  against  agriculture  pest  insects. 
These  tests  are  similar  to  testing 
previously  approved  by  EP.A  m  1996 
(notification  3,52-N'MP-4)  and  1997 
(notification  352-NMP-5),  Following 
review  of  DuPont  s  notification  and  any 
comments  received  m  response  to  this 
notice.  EP.A  may  approve  the  tests,  ask 
for  additional  data,  require  additional 
modifications  to  tne  test  protocols,  or 
require  an  Experimental  Use  Permit 
application  to  be  submitted.  In 


accordance  with  40  CFR  172.50.  under 
no  circumstances  shall  the  proposed 
tests  proceed  until  the  submitter  has 
received  notice  from  EPA  of  its  approval 

of  such  tests 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  document, 
as  well  as  the  public  version,  has  been 
established  for  this  document  under 
docket  control  number  "OPP-50840" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m  ,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  Virginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCD  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
508040"  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Dated:  April  29.  1998. 
Kathleen  F.  Knox, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc  98-12721  Filed  5-12-98;  8:45  am) 
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ENVIRONMENTAL  PROTE! 
AGENCY 

[OPP-OOSas  FRl-^786-s: 


Changes  to  Registration  Pnonri, 
System  Involving  Organophosphate 
(OP)  Alternatives  and  Reduced  Risk 
Candidates 

agency:  Envirorunental  Protection 

Aivncy  CEPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  sohciting  comments 
on  a  draft,  updated  policy  for  the 
prioritization  and  expedited  review  of 
applications  for  significant  OP 
alternative  new  active  ingredients  and 
new  use  registration  applications  for 


2R  i1i 


FeHeral    Kfmst>r 


'Vnl    m    Mn    q2/VVpdnesdav.  Mav  13.  1998/Notices 


conventional  pesticides  handled  by  the 
Registration  Division  (RD).  This 
proposed  policy  would  also  change  how 
reduce-risk  candidates  will  be  treated  in 
the  priority  system.  The  proposal  is 
available  as  a  draft  Pesticide 
Registration  (PR)  Notice  entitled 
"Changes  to  Registration  Priority 
System  Involving  Organophosphate 
(OP)  Alternatives  and  Reduced  Risk 
Candidates."  which  is  available  upon 
request  as  indicated  under  Unit  IV. 
DATES:  Written  comments,  identified  by 
the  docket  number  |OPP-00535l.  must 
bo  received  on  or  before  June  12,  1998. 
ADDRESSES:  Submit  written  comments 
identified  by  the  docket  control  number 
OPP-00535  by  mail  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.  SW, 
Washington.  DC  20460.  In  person,  bring 
comments  directly  to  the  OPP  Docket 
Office,  which  is  lot^ated  in  Room  119  of 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  opp- 
docketOepamail. epa.gov.  Follow  the 
instructions  under  Unit  IV  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Peter  Caulkins.  Environmental 
Protection  Agency  (7505C).  401  M  St.. 
SW  .  Washington.  DC  20460.  Office 
location  and  telephone  number:  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  22202.  (703)  305-5447. 
fax:  (703)  305-6920.  e-mail: 
caulkins  peter@epamail.ep8.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Federal  Register  notice  announces  the 
availability  of  the  draft  Pesticide 
Registration  (PR)  Notice  and  solicits 
comments  on  the  proposed  guidance. 
Electronic  Availaoility: 
Internet 

Electronic  copies  of  this  document 
and  the  draft  PR  Notice  also  are 
available  from  the  EPA  Home  page  at 


the  Federal  Register  -  Environmental 
Documents  entry  for  this  document 
under  "Laws  and  Regulations"  {http:// 
www.epa.gov/fedrgstr/). 
Faxon-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  6111  for  a  copy  of  this 
document  and  the  PR  Notice. 

I.  Purpose 

The  purpose  of  the  proposed  PR 
Notice  is  to  update  EPA's  policy  for  the 
prioritization  and  expedited  review  of 
applications  for  significant  OP 
alternative  new  active  ingredients  and 
new  uses  for  conventional,  primarily 
agricultural  pesticides.  This  notice  also 
changes  how  reduce-risk  candidates 
will  be  treated  in  the  priority  system. 
n.  Background 

The  Office  of  Pesticide  Programs* 
(OPP)  Reduced-Risk  Committee  has 
screened  five  active  ingredients  (AIs) 
that  are  potentially  significant 
alternatives  for  OPs.  These  five  AIs  have 
all  passed  the  reduced-risk  screen  and 
have  been  placed  into  expedited  review. 
Given  how  important  it  will  be  to  have 
as  many  OP  alternatives  in  the  market 
as  possible,  OPP  will  use  the  reduced- 
risk  screening  mechanism  to  identify 
significant  OP  alternatives.  If  the 
Reduced-Risk  Committee  determines 
that  a  pending  registration  action  is  a 
potentially  significant  OP  alternative,  it 
could  recommend  that  action  for 
expedited  review  even  if  it  does  not 
qualify  for  reduced-risk  status. 

III.  Policy  Change 

The  proposed  PR  notice  would  amend 
the  EPA's  current  priority  scheme  by 
making  OP  alternatives  that  pass  the 
reduced-risk  screen  would  be  the 
second  highest  priority  (#2)  behind 
methyl  bromide  alternatives  (#1).  Also, 
any  submission  that  is  determined  to  be 
a  significant  OP  alternative,  which  is 
not  granted  reduced-risk  status,  but  is 
recommended  by  the  Reduced-Risk 
Committee  for  expedited  review,  would 
become  an  Agency  priority  as  well. 
Furthermore,  any  submission  that 
passes  the  reduced-risk  screen  would 
become  an  Agency  priority.  An  Agency 
priority  does  not  count  against  a 
company's  limit  of  five  priorities. 

rv.  Public  Record  and  Electronic 
Submissions 

A  record  has  been  established  for  this 
action  under  docket  number  "OPP- 
00535"  (including  comments  and  data 
submitted  electronically  as  described 
above).  A  public  version  of  this  record, 
including  printed.  paf)er  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 


a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  119  of  the 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  in  writing.  The 
official  record  is  the  paper  record 
maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
docum^ri' 

V.  Schedule  lur  h  inali/ing  Iht-  FR 
Notice 

EPA  plans  to  issue  and  make  effective 
the  final  PR  Notice  as  soon  as  possible. 
We  anticipate  that  the  guidance  will  be 
made  final  and  effective  within  the  next 
3  months. 

I  iNt  (jf  Subjects 

Environmental  protection, 
Agricultural  pesticides. 
n-""f   \ph\  22.  1998. 

Jaiiifs  |Miie«, 

Director,  Registration  Division.  Office  of 

Pesticide  Progmms. 

|FR  Doc  98-12580  Filed  5-12-98;  8:45  am) 
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ENVlRONMEfTTAL  PROTECTION 

AGENCY 

[OPP    '81063    FRL  5789-«; 

CartxDfuran,  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  ot 

Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
AcnoN:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Mississippi 
Department  of  Agriculture,  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  flowable  Carbofuran 
(Furadan  4F  Insecticide/Nematicide) 
(EPA  Reg.  No.  279-2876)  to  treat  up  to 
1  million  acres  of  cotton  in  Mississippi, 
to  control  cotton  aphids.  The  Applicant 
proposes  the  use  of  a  chemical  which 
has  been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs.  The  granular  formulation  of 
carbofuran  was  the  subject  of  a  Special 
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Review  between  the  years  of  1986-1991, 
which  resulted  in  a  negotiated 
settlement  whereby  most  of  the 
registered  uses  of  granular  carbofuran 
were  phased  out.  While  the  flowable 
formulation  of  carbofuran  is  not  the 
subject  of  a  Special  Review,  EPA 
believes  that  the  proposed  use  of 
fiowable  carbofuran  on  cotton  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  Special  Review  of 
granular  carbofuran  .Additionally,  in 
1997  EPA  denied  requests  made  under 
provisions  of  section  18  for  this  use  of 
flowable  carbofuran.  Therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  May  28,  1998. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  ""OPP-iaioes,"  should  be 
submitted  by  mail  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  119,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instruction  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  included  in  the  public  record  by 
EPA  without  prior  notice. 

The  public  docket  is  available  for 
public  inspection  in  Rm.  119.  CM#2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan,  Kogistration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number  and  e-mail:  CM#2,  1921 


Jefferson  Davis  Highway,  Arlington,  VA. 
(703)  308-9358;  e-mail: 
deegan.dave@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  oi  the  Federal  insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue  a 
specific  exemption  for  the  use  of 
carbofuran  on  cotton  to  control  aphids. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

As  part  of  this  request,  the  Applicant 
asserts  that  the  state  of  Mississippi  is 
likely  to  experience  non-routine 
infestations  of  aphids  during  the  1998 
cotton  growing  season.  The  applicant 
further  claims  that,  without  a  specific 
exemption  of  FIFRA  for  the  use  of 
flowable  carbofuran  on  cotton  to  control 
cotton  aphids,  cotton  growers  in  the 
state  will  suffer  significant  economic 
losses.  The  applicant  details  a  use 
program  designed  to  minimize  risks  to 
pesticide  handlers  and  applicators,  non- 
target  organisms  (both  Federally-listed 
endangered  species,  and  non-listed 
species),  and  to  reduce  the  possibility  of 
drift  and  runoff. 

The  Applicant  proposes  to  make  no 
more  than  two  applications  of  flowable 
carbofuran  on  cotton  at  the  rate  of  0.25 
lb.  active  ingredient  (a.i.)  [(8  fluid  oz.)] 
in  a  minimum  of  2  gallons  of  finished 
spray  per  acre  by  air,  or  10  gallons  of 
finished  spray  per  acre  by  ground 
application.  'The  total  maximum 
proposed  use  during  the  1998  growing 
season  June  1,  1998  until  September  30, 
1998  would  be  0.5  lb.  a.i.  (16  fluid  oz.) 
per  acre.  The  applicant  proposes  that 
the  maximum  acreage  which  could  be 
treated  under  the  requested  exemption 
would  be  1  million  acres.  If  all  acres 
were  treated  at  the  maximum  proposed 
rates,  then  500,000  lbs.  a.i.  (125,000 
gallons  Furadan  4F  Insecticide/ 
Nematicide)  would  be  used  in 
Mississippi. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  chemical 
(i.e.,  an  active  ingredient)  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs,  and  the  proposed  use  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  previous  Special 
Review.  Such  notice  provides  for 


opportunity  for  public  comment  on  the 
application. 

"The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-181063l(including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1/6.1  or  ASQI  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-1810631. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Mississippi  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Emergency  exemptions. 

Dated:  May  5,  1998. 
James  Jones. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  98-12722  Filed  5-12-98:  8:45  ami 
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FEDERAL  COMMUNfCATIONS 
COMMISSION 

Notice  0*  Public  irtc^iation 
Coliectionisj  SubmiMeC  t:  CME  'or 
Review  ana  Appi-ova. 

Mav  -.  1998. 

sjmmabv;  The  Federal  Communications 
(commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
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coiliit.tioli  u!  ili.'ufiiutluu  ualo;>i.  il 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  lor  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PR,A)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  12.  1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  Room  234.  1919  M  St.. 
NW..  Washington.  DC  20554  or  via 
internet  to  iesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.   3060-02 1 1 . 

T/t/e.  Section  73.  1493  Political  File. 

Form  No. :S/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  15.817. 

Estimated  Time  Per  Response:  0.25 
hours  per  request  (each  station  is 
estimated  to  have  25  political  broadcasts 
per  year). 

Frequency  of  Response:  On  occasion. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  98.856  hours. 

Needs  and  Uses:  Section  73.1943 
requires  licensees  of  broadcast  stations 
to  keep  and  permit  public  inspection  of 
a  complete  record  (political  file)  of  all 
requests  for  broadcast  time  made  by  or 
on  behalf  of  candidates  for  public  office, 
together  with  an  appropriate  notation 
showing  the  disposition  made  by  the 
licensee  of  such  request.  The  data  are 
used  by  the  public  to  assess  money 
expended  and  time  allocated  to  a 
political  candidate  and  to  ensure  that 


L-quai  d  ^  afforded  to  other 

qualififi  .cites, 

OMB  Control  No.:  3060-0454. 

Title:  CC  Docket  No.  90-337. 
Regulation  of  International  Accounting 
Rates. 

Form  No:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  12. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Cost  to  Respondents:  $5,850.  Carriers 
are  expected  to  contract  for  5%  of  the 
burden  hours  to  outside  law  firms  to 
prepare  submissions  to  the  FCC. 
especially  in  their  first  submission.  It  is 
estimated  that  Respondents  would  pay 
the  law  firm  approximately  $150  per 
hour  to  file  the  data  as  the  collection  of 
the  data  will  be  handled  in-house.  This 
figure  is  based  on  a  small  survey  of  local 
firms  in  the  DC.  area  and  is  considered 
a  conservative  estimate. 
Total  Annual  Burden:  780  hours. 

Needs  and  Uses:  The  FCC  requests 
this  collection  of  information  as  a 
method  to  monitor  the  international 
accounting  rates  to  insure  that  the 
public  interest  is  being  served  and  also 
to  enforce  Commission  policies.  By 
requiring  a  U.S.  carrier  to  make  an 
equivalency  showing  and  to  file  other 
documents  for  end  users  interconnected 
international  private  lines,  the  FCC  will 
be  able  to  preclude  one-way  bypass  and 
safeguard  its  international  settlements 
policy.  The  data  collected  is  required  by 
Section  43.51  (d)  of  the  FCC"s  rules. 
0^4B  Control  No.:  3060-0502. 

Title:  Section  73.  1942  Candidate 
Rates. 

Form  No..- N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  11.518. 

Estimated  Time  Per  Response:  0.5 
hours  per  disclosure  (each  station  is 
estimated  to  make  25  disclosures  of  the 
lowest  unit  charge  to  candidates 
annually). 

Frequency  of  Response:  On  occasion. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  650.767  hours. 

Needs  and  Uses:  Section  315(b)  of  the 
Communications  Act  directs  broadcast 
stations  to  charge  political  candidates 
the  "lowest  unit  charge  of  the  station" 
for  the  same  class  and  amount  of  time 
for  the  same  period,  during  the  45  day 
preceding  a  primary  or  runoff  election 
and  the  60  days  preceding  a  general  or 
s[>ecial  election. 

Section  73.1942  requires  broadcast 
licensees  to  disclose  any  station 


practices  offered  to  commercial 
advertisers  that  enhance  the  value  of 
advertising  spots  and  different  classes  of 
time  (immediately  preemptible, 
preemptible  with  notice,  fixed,  fire  sale, 
and  make  good).  Section  73.1942  also 
requires  licensees  to  calculate  the 
lowest  unit  charge.  Furthermore, 
stations  are  required  to  review  their 
advertising  records  throughout  the 
election  period  to  determine  whether 
compliance  with  this  section  requires 
that  candidates  receive  rebates  or 
credits.  The  disclosure  would  assure 
candidates  that  they  are  receiving  the 
same  lowest  unit  charge  as  other 
advertisers. 
OMB  Control  No. :  3060-0788. 

Title:  DTV  Showings/Interference 
Agreements 

Form  No.:  FCC  301/FCC  340 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Number  of  Respondents:  20. 

Estimatea  Time  Per  Response:  55 
hours  (5  hours  per  applicant;  50  hours 
for  advisory  committee). 

Frequency  of  Response:  On  occasion; 
Third  Party  Disclosure. 

Cost  to  fiespondents:  Undetermined. 

ro/a7  Annual  Burden:  100  hours. 

Needs  and  Uses:  Section  V-D  of  the 
FCC  301/340  Forms  begins  with  a 
"Certification  Checklist."  This  checklist 
contains  a  series  of  questions  by  which 
applicants  may  certify  compliance  with 
key  processing  requirements.  The  first 
certification  requires  conformance  with 
the  DTV  Table  of  Allotments.  In  the 
Sixth  Report  and  Order  in  MM  Docket 
No.  87-268.  the  Commission  allowed 
flexibility  for  DTV  facilities  to  be 
constructed  at  locations  within  five 
kilometers  of  the  reference  allotment 
sites  without  consideration  of  additional 
interference  to  analog  or  DTV  service, 
provided  the  DTV  service  does  not 
exceed  the  allotment  reference  height 
above  average  terrain  or  effective 
radiated  power.  In  order  for  the 
Commission  1o  process  applications  that 
can  not  certify  affirmatively,  the  rules 
adopted  in  the  Sixth  Report  and  Order 
require  applicants  to  submit  a  technical 
showing  to  establish  that  their  proposed 
facilities  will  not  result  in  additional 
interference  to  TV  broadcast  and  DTV 
operations. 

Additionally,  in  the  Sixth  Report  and 
Order,  the  Commission  permitted 
broadcasters  to  agree  to  proposed  DTV 
facilities  that  do  not  conform  to  the 
initial  allotment  parameters,  even 
though  they  might  be  affected  by 
potential  new  interference.  The 
Commission  also  recognized  that 
industry  frequency  coordination 
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could  help  to  facilitate  the 
implementation  of  the  DTV  service,  and 
it  encouraged  the  broadcast  industry  to 
continue  their  voluntary  coordination 
efforts  through  a  process  open  to  all 
affected  parties.  In  this  regard,  the 
Commission  will  consider  granting 
applications  on  the  basis  of  interference 
agreements,  including  agreements 
obtained  through  the  coordination 
process,  if  it  finds  that  such  grants  will 
serve  the  public  interest.  These 
agreements  must  be  signed  by  all  parties 
to  the  agreement.  In  addition,  the 
Commission  needs  the  following 
information  to  enable  such  public 
interest  determination:  a  list  of  parties 
predicted  to  receive  additional 
interference  from  the  proposed  facility, 
a  showing  as  to  why  a  grant  based  on 
the  agreements  would  serve  the  public 
interest,  and  technical  studies  depicting 
the  additional  interferenc  e  -Applicants 
who  use  a  voluntary'  coordination 
process  should  provide  the  name, 
address  and  telephone  number  of  the 
person  who  coordinated  studies  and  a 
description  of  how  the  coordination 
process  was  open  to  all  interested 
parties. 

The  technical  showings  and 
interference  agreements  will  be  used  by 
FCC  staff  to  determine  if  the  public 
interest  would  be  ser\'ed  by  the  grant  of 
the  application  and  to  ensure  that  the 
proposed  facUities  will  not  result  in 
additional  interference. 
Federal  Cominunications  Commission. 
Magalie  Roman  Salas, 
Secretjry. 
(PR  Doc.  98-12666  Filed  5-12-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  9&-61] 

Order  to  Show  Cause  and  Notice  of 
Opportunity  for  Hearing 

agency:  Federal  Communications 

Comin.ssion. 
ACTION:  .Notice 


SUMHylARY:  The  Federal  Communications 
Commission  will  hold  a  hearing  to 
determine  whether  to  issue  a  Cease  and 
Desist  Order,  and  whether  a  forfeiture 
will  be  imposed  for  the  unlicensed 
operation  of  a  radio  station  in  violation 
of  the  Communications  Act  in  docket 
rase  CI  98-4  5,  ^ 

DATES:  Prehearing  on  May  18,  1998,  9:00 
am;  Hearing  on  June  16,  i998;  10:00  am. 
ADDRESSES:  .All  pleadings  and  papers 
mus:  be  mailed  to  Office  of  the 
Secretan  ,  1919  M  Street.  N.W..  Room 
222,  Washington.  D,C,  20554,  Hearings 
held  at  Offices  of  the  Commission, 
FOR  FURTHER  INFORMATION  COmACT: 
.\ormaii  Goidstein  and  lames  Shook, 


Mass  Media  Bureau,  (202)  418-1430,  e- 
mail  ngoldste@fcc.gov  and 
jshook@fcc,gov 

SUPPLEMENTARY  INFORMATION: 

Released   .April  6,  1998 

The  Commission  has  under 
consideration  information  concerning 
the  transmission  of  radio  signals 
without  a  license  by  Lewis  B.  Arnold 
("Arnold"),  For  the  reasons  that  follow, 
we  order  Arnold  to  show  cause, 
pursuant  to  Section  312(c)  of  the 
Communications  Act  of  1934,  as 
amended  (the  "Act"),  47  U.S.C.  312(c). 
why  we  should  not  issue  a  cease  and 
desist  order  which  prohibits  further 
unauthorized  transmissions  on  his  part. 
Also,  pursuant  to  Section  1.80(g)  of  the 
Commission's  Rules  (the  "rules"),  47 
CFR  1.80(g),  this  order  constitutes  a 
notice  of  opportunity  for  hearing  to 
determine  whether,  in  addition  to  or  as 
an  alternative  to  the  issuance  of  a  cease 
and  desist  order,  a  forfeiture  should  be 
imposea  for  violations  of  the  Act  and 
the  rules, 

2.  Background.  On  June  26,  1997. 
Dennis  Anderson,  the  Seattle. 
Washington,  District  Director  of  the 
Commission's  Compliance  and 
Information  Bureau  ("CIB"),  received 
information  from  Eric  Carpenter 
("Carpenter  j.  General  Manager  of  AM/ 
FM  broadcast  stations  KCVL/KCRK  in 
Colville,  Washington,  concerning  an 
unauthorized  radio  station  operating  on 
95.3  MHz  in  Chewelah,  Washington. 
Carpenter  alleged  that  the  unauthorized 
station  caused  economic  harm  and 
interference  to  the  reception  of  his 
station  on  92,1  MHz.  On  July  7,  1997, 
the  CIB  Seattle  Field  Office  received 
additional  information  from  Carpenter 
to  the  effect  that  the  Chewelah  station 
was  owned  by  Arnold.  On  July  9, 1997, 
a  warning  letter  was  sent  to  Arnold 
regarding  the  unlicensed  radio  station 
on  95,3  MHz  In  pertinent  part,  the 
warning  letter  stated; 

Under  Section  301  of  the  Communications 
Act  of  1934.  as  amended,  and  the 
Commission's  Rules  and  Regulations,  radio 
transmitting  apparatus,  (other  than  certain 
low  powered  devices  operated  in  accordance 
with  Part  1 5  of  the  Commission's  Rules  and 
Reguiat;onsl.  may  be  operated  only  upoa 
issuance  i<\  this  Commission  of  a  station 
licenst'  co\  ering  such  apparatus.  Unlicensed 
operation  may  subject  tne  ojjerator  to  serious 
penalties  provided  for  in  the 
Communications  .Act,  Because  unlicensed 
operation  creates  a  definite  danger  of 
interference  to  important  radio 
communications  services  and  may  subject 
the  operator  to  the  penalties  provided  for  in 
the  Communications  Act,  the  importance  of 
complying  stricUy  with  the  legal 
requirements  mentioned  above  is 
emphasized. 

The  letter  also  requested  that  Arnold 
submit  a  wTitten  explanation  concerning 
the  circumstances  leading  to  the 


unauthorized  operation  of  transmitting 
equipment  and  what  corrective  action 
had  been  or  would  be  taken  to  prevent 
any  future  recurrence.  Commission 
records  reveal  no  response  from  Arnold 
to  this  letter. 

Thereafter,  on  August  20,  1997. 
Agents  Donald  Roberson  ("Roberson") 
and  Michael  Rothe  ("Rothe")  proceeded 
to  the  Chewelah  area  and  detected  a 
radio  signal  on  95.3  using  radio 
direction-finding  techniques.  Further 
monitoring  led  Roberson  and  Rothe  to 
conclude  that  the  signal  originated  from 
a  vertical  dipole  anteruia  mounted  on  a 
pole  attached  to  a  building  located  at  N 
103  4th  Street  East,  Chewelah.  Field 
strength  measurements  indicated  signal 
levels,  when  extrapolated  to  3  meters,  of 
1,261,500  "V/m  and  60,700  "V/m.  Part 
15  of  the  rules  allows  unhcensed 
operation  of  a  low  power  radio 
transmitter  in  the  FM  broadcast  band 
provided  the  signal  level  is  below  250 
"V/m  at  a  distance  of  3  meters.  47  CFR 
15.239.  Thus,  the  field  strength 
measurements  taken  exceeded  those 
allowed  by  Part  15  of  the  rules. 

Again,  on  August  22,  1997,  Roberson 
and  Rothe  located  through  radio 
direction-finding  techniques  an 
unlicensed  radio  station  operating  on 
95.3  MHz  at  N  103  4th  Street  East. 
Chewelah.  At  approximately  12:05  p.m., 
Roberson  and  Rothe,  accompanied  by 
Chewelah  Police  Officer  Mark  Burrows, 
entered  the  property  at  N  103  4th  Street 
East  and  requested  to  inspect  the 
station.  Arnold  invited  the  agents  into 
his  station  and  gave  them  permission  to 
inspect  the  radio  transmission 
equipment. 

5.  Roberson  and  Rothe  observed 
various  pieces  of  audio  gear  and  an  FM 
stereo  transmitter,  an  ampUfier  rated  at 
one  Watt  output,  and  a  vertical  dipole 
antenna.'  Arnold  then  acknowledged 
the  following:  (1)  There  is  no  license  for 
the  facilities;  (2)  he  was  fully 
responsible  for  the  unlicensed  station; 
(3)  he  was  operating  unlicensed  to  see 
if  there  was  community  support  for  his 
operation;  (4)  he  had  put  the  radio 
equipment  together  from  a  kit;  (5)  he  has 
a  web  page  for  the  radio  station  on  the 
Internet;  and  (6)  he  had  received  the 
FCC  warning  letter.^  By  warning  letter 
hand-delivered  by  Roberson  and  Rothe, 


'  Arnold  requested  that  hi*  signal  be  checked 
without  the  amplifier  on.  A  field  strength 
measurement  revealed  tiiat  with  the  amplifier  off  be 
was  still  exceeding  Part  15  limits. 

>  Arnold  also  admined  that  he  holds  an  Amateur 
Extra  Class  op>erator  license,  call  sign  ICJ7VR.  On 
Februar>-  28.  2005,  such  license  is  due  to  expire. 
Should  Arnold  be  found  in  violation  of  the 
Commission's  Rules  and  the  Communications  Act 
based  on  the  evidence  before  the  Commission,  any 
questions  raised  about  Arnold's  qualifications  to 
remain  a  Commission  licensee  wrill  be  addraued  in 
a  separate  proceeding. 
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Arnold  again  was  advised  that  operation 
of  the  radio  station  violated  federal  law. 
and  he  was  ordered  to  cease  operations. 
Arnold  shut  the  station  off  at  1:02  pm, 
as  the  agents  were  leaving. 
Subsequently,  by  letter  dated  August  25, 
1997.  Carpenter  alleged  that  Arnold  had 
resumed  broadcasting  on  95.3  MHz.  On 
September  9.  1997.  Carpenter 
telephoned  District  Director  Anderson 
in  the  CIB  Seattle  Field  Office, 
reiterating  his  complaint  that  Arnold's 
unlicensed  transmissions  were 
continuing.  On  March  21.  1998.  at  10:00 
am,  Roberson  confirmed  that  Arnold's 
transmissions  were  in  fact  continuing 
and  that  the  signal  levels  far  exceeded 
Part  15  limits 

6.  Discussion.  Section  301  of  the  Act, 
47  U.S.C.  §  301.  provides  in  pertinent 
part:  It  is  the  purpose  of  this  Act,  among 
other  things,  to  maintain  the  control  of 
the  United  Slates  over  all  the  channels 
of  radio  transmission.  *    *    *  No  person 
shall  use  or  operate  any  apparatus  for 
the  transmission  of  energy  or 
communications  or  signals  by  radio  (a) 
from  one  place  in  any  State  *   *   *  to 
another  place  in  the  same  State  •    *    • 
except  under  and  in  accordance  with 
this  Act  and  with  a  license  in  that  behalf 
granted  under  the  provisions  of  this  Act. 

Anyone  transmitting  radio 
transmissions  in  the  United  States  must 
have  authority  from  the  Commission  to 
do  so.  See  47  U.S.C.  §  301;  US.  v 
Medina.  718  F.  Supp.  928  (S.D.  Fla. 
1989);  U.S.  v.  Weiner.  701  F.Supp.  15 
(D.Mass.  1988).  o/fd.  887  F.2d  259  (1st 
Cir.  1989);  Stephen  Paul  Dunifer.  11 
FCC  Red  71H.  720-21.  1^7-9  (1995) 
(regarding  Commission 's  licensing 
requirement):  and  Order  to  Show  Cause 
and  Notice  of  Apparent  Liability.  50  FR 
20603,  published  May  17,  1985  (Alan  H. 
Weiner)  As  the  facts  recited  above 
reflect,  it  appears  that  Arnold  has 
violated  and  may  currently  be  violating 
Section  301  of  the  Act. 

Ordering  Clauses 

7.  Accordingly,  It  Is  Ordered  that, 
pursuant  to  Section  312(c)  of  the  Act, 
Lewis  B.  Arnold  Is  Directed  To  Show 
Cause  why  he  should  not  be  ordered  to. 
Cease  And  Desist  from  violating  Section 
301  of  the  Act,  at  a  hearing  to  be  held 
at  a  time  and  location  specified  in  a 
subsequent  Order,  upon  the  following 
issues; 

1.  To  determine  whether  Lewis  B 
Arnold  has  transmitted  radio  energy 
without  appropriate  authorization  in 
violation  of  Section  301  of  the  Act. 

2.  To  determine  whether,  based  on  the 
evidence  adduced  pursuant  to  the 
preceding  issue,  Lewis  B.  Arnold  should 
be  ordered  to  cease  and  desist  from 
violating  Section  301  of  the  Act. 


8.  It  Is  further  ordered  that,  pursuant 
to  Section  312(d)  of  the 
Communications  Act  of  1934.  as 
amended,  both  the  burden  of  proceeding 
with  the  introduction  of  evidence  and 
the  burden  of  proof  shall  be  upon  the 
Compliance  and  Information  Bureau 
with  respect  to  issues  1  and  2. 

9.  It  Is  further  ordered  that  this  Order 
to  Show  Cause  shall  constitute  a  Bill  of 
Particulars  with  respect  to  all  foregoing 
issues. 

10.  It  Is  further  ordered  that,  to  avail 
himself  of  the  opportunity  to  be  heard, 
Lewis  B.  Arnold,  pursuant  to  Sections 
1.91(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney.  Shall  File  in 
triplicate  with  the  Commission  within 
twenty  (20)  days  of  the  mailing  of  this 
Order,  a  written  appearance  stating  that 
he  will  appear  at  the  hearing  and 
present  evidence  on  the  matters 
specified  in  this  Order. 

11.  It  Is  further  ordered  that,  without 
regard  as  to  whether  the  hearing  record 
warrants  an  order  that  Lewis  B.  Arnold 
cease  and  desist  from  violating  the  Act 
or  the  rules,  it  shall  be  determined, 
pursuant  to  Section  503fb)  of  the 
Communications  Act  of  1934.  as 
amended,  whether  an  Order  For 
Forfeiture  in  an  amount  not  to  exceed 
$11,000  '  shall  be  issued  against  Lewis 
B.  Arnold  for  the  alleged  violations  of 
Section  301  of  the  Act. 

12.  //  is  further  ordered  that  in 
connection  with  the  possible  forfeiture 
liability  noted  above,  this  document 
constitutes  a  notice  of  opportunity  for 
hearing  pursuant  to  Section  503(b)  of 
the  Communications  Act  of  1934,  as 
amended,  and  Section  1.80  of  the 
Commission's  Rules. 

13.  /f  is  further  ordered  that  a  copy  of 
each  document  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  Shall  Be  Served  on  the 
counsel  of  record  appearing  on  behalf  of 
the  Chief,  Compliance  and  Information 
Bureau.  Parties  may  inquire  as  to  the 
identity  of  such  counsel  by  calling  the 
Compliance  and  Information  Bureau  at 
(202)  418-1100,  TTY  (202)  418-2544. 
Such  service  Shall  Be  Addressed  to  the 
named  counsel  of  record.  Compliance 
and  Information  Bureau,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington.  DC.  20554. 

14.  It  is  further  ordered  that  tHe  Office 
of  Public  Affairs.  Reference  Operations 
Division  of  the  Commission  send  a  copy 


of  this  Order  by  Certified  Mail— Return 
Receipt  Requested  to:  Lewis  B.  Arnold, 
N  103  4th  Street  East.  2741  Flowery 
Trail  Road.  Chewelah,  Washington 

99109. 

Also  forward  to:  Lewis  B.  Arnold,  The 
Independent,  P.O.  Box  5,  Chewelah. 
Washington  99109. 
Federal  Communications  Commission. 
Magalie  Roman  Salas.  ' 

Secretary 
(FR  Doc.  9a-12811  Filed  5-12-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  98-62) 

Order  To  Show  Cause  and  Notice  of 
Opportunity  tor  Hearing 

AGENCV;  reuerai  (^uiiiumiucations 

Commission. 

action:  Notice. 


■This  figur*  raflacM  the  maximum  appfopriate 
(orfaitura  amount  in  light  of  the  specific  iacXi  at 
iMua  Sw  47  U.S.C.  S  503(bK2)(C).  47  CFR 
1.80(b)(3).  (b)(4).  (b)(5);  tee  also  In  re  the 
Cowwission's  Forfeiture  Policy  Statemerit  and 
.Amendment  of  Section  1  80  of  the  Rulet  to 
Incorpomte  the  Forfeiture  Guidelines.  12  PCC  Red 
17007  (1097)(patitioiu  for  raconaicianlion  pending). 


SUMMARY:  The  Federal  Communications 
Commission  will  hold  a  hearing  to 
determine  whether  to  issue  a  Cease  and 
Desist  Order,  and  whether  a  forfeiture 
will  be  imposed  for  the  unlicensed 
operation  of  a  radio  station  in  violation 
of  the  Communications  Act  in  docket 
case  CI  98-46. 

dates:  Prehearing  on  May  20.  1998.  9:00 
am.  Hearing  on  June  30.  1998.  10:00  am. 
ADDRESSES:  All  pleadings  and  papers 
must  be  mailed  to  Office  of  the 
Secretary.  1919  M  Street.  N.W..  Room 
222.  Washington.  D.C.  20554;  Hearings 
held  at  Offices  of  the  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Cioldstein  and  James  Shook. 
Mass  Media  Bureau,  (202)  418-1430.  e- 
mail  ngoldste@fcc.KOv  and 
ishook@fcc.gov 
SUPPLEMENTARY  INFORMATION: 

Rf.ivtu^o.  Aprils,  1998 

1.  The  Commission  has  under 
consideration  information  concerning 
Keith  Perry's  transmission  of  radio 
signals  without  a  license.  For  the 
reasons  that  follow,  we  order  Keith 
Perry  to  show  cause,  pursuant  to 
Section  312(c)  of  the  Communications 
Act  of  1934.  as  amended  (the  "Act").  47 
U.S.C.  §  312(c),  why  we  should  not 
issue  a  cease  and  desist  order  which 
prohibits  further  unauthorized 
transmissions  on  his  part.  Also, 
pursuant  to  Section  1.80(g)  of  the 
Commission's  Rules  (the  "rules").  47 
CFR.  §  1.80(g),  this  order  constitutes  a 
notice  of  opportunity  for  hearing  to 
determine  whether,  in  addition  to  or  as 
an  alternative  to  the  issuance  of  a  cease 
and  desist  order,  a  forfeiture  should  be 
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imposed  for  violations  of  the  .\ct  and 
the  rules 

2   Background  On  March  24,  1997. 
the  Compliance  and  Information 
Bureaus  (GIB)  Dallas  Field  Office 
received  a  complaint  from  the  Texas 
Association  of  Broadcasters  concerning 
an  unauthorized  radio  station  operating 
on  88. .5  MHz,  northwest  of  Austin. 
Texas.  On  lune  6,  1997.  Loyd  P  Perry 
("Agent  Pern*  ").  the  Houston,  Texas, 
resident  agent  of  the  CIB  and  CIB  Dallas 
Field  Office  Director  James  D.  Wells 
("Agent  Wells")  were  on  duty  in  the 
Austin.  Texas,  area  in  a  mobile 
automatic  direction  finding  (MADF) 
vehicle  .Agents  Perry  and  Wells 
detected  a  radio  signal  on  the  frequency 
88  5  MHz  m  the  area  of  north  Austin. 
Further  monitoring  led  .Agents  Perry 
and  Wells  to  determine  that  the  signal 
originated  from  a  vertical  beam  antenna 
mounted  on  a  tower  on  the  rear  of  the 
residence  lot.ated  at  607  Osage  Drive 
Leander,  Texas,  over  fifteen  miles  from 
the  location  Agents  Perry  and  Wells  first 
detected  the  signal  Because  the  radio 
station  utilized  an  external  antenna  over 
fifty  feet  in  height  and  the  signal  could 
be  received  over  fifteen  miles  away. 
Agents  Perry  and  Wells  concluded  that 
the  radio  transmitting  equipment 
exceeded  the  lower  power  limits  set 
forth  m  Part  l.S  of  the  rules,  4:-  CFR 
§15.239(bj. 

3.  At  approximately  12:47  p.m., 
.Agents  Perry  and  Wells  approached  the 
residence  identified  above  Leander 
Police  Officer  Tim  Meaner  was  on  hand 
to  assist  if  necessary  Keith  Perr>' 
identified  himself  as  owner  of  the 
residence  .Mr  Keith  Perrv  admitted  the 
operation  of  radio  transmitting 
equipment  at  the  residence,  but  refused 
entrv'  into  the  residence  After  a  lengthy 
conversation,  Keith  Perrv  directed 
Agents  Loyd  Perr\-  and  Wells  to  a 
window  at  the  east  side  of  the  residence 
where  the  agents  were  allowed  to  view 
the  transmitting  equipment 

4.  Agents  Perrv  and  Wells  observed  a 
satellite  dish  mounted  on  the  exterior  of 
the  hou.se  and  audio  cables  from  an 
unknown  source,  feeding  into  a  small 
transmitter.  Keith  Pern,"  stated  that  the 
cables  provided  audio  from  a  satellite 
source  re<;eived  by  the  satellite  dish  on 
the  residence  The  transmitter,  in  turn, 
fed  into  another  small  transmitter,  with 
cables  leading  to  the  vertical  beam 
antenna  located  on  a  tower 
approximately  sixty  feet  high,  mounted 
at  the  rear  of  the  residence  .'Kgent  Perrv 
conducted  radio  frequent:;  power 
measurements  at  the  output  of  the 
transmitter,  using  an  in-line  wattmeter. 
Forward  power  was  measured  at  30 
watts,  re.Hected  power  at  2'  .•  watts 
.\genls  Perry  and  Wells  concluded  that 


the  use  of  that  amount  of  power  and  the 
use  of  an  external  antenna  exceeded  the 
limits  set  forth  in  part  15  of  the  rules, 
47  CFR  1,5. 239(b). 

5  Keith  Perr\'  stated  that  he  began 
operating  the  station  in  Februar\-  1997. 
He  voluntanly  disc;onnected  the  power 
to  the  transmitter  during  the  inspection. 
L'pon  their  return  to  the  MADF  vehicle, 
Agents  Perry  and  Wells  confirmed  that 
the  Signal  earlier  detected  was  no  longer 
present  on  the  unit  s  receiving 
equipment. 

fi  (Dn  lune  25.  199'.  ,\gent  Perry  sent 
a  letter  under  his  signature  by  certified 
mail  to  Keith  Perrv.'  In  pertinent  part, 
the  letter  stated: 

Radio  transmitting  equipment  (other  than 
certain  low  powered  devices  operated  in 
accordance  with  Part  15  of  the  Rules)  may  be 
of>erated  oniv  upon  issuance  by  this 
Commission  of  a  station  license  covering 
such  equipment  Unlicensed  operation  is  a 
violation  of  Section  301  of  \he  Act.  47  U.S.C 
§  ,^01   and  may  subject  the  operator  to 
'-ubstantial  moneta.'v  fines,  in  rem  forfeiture 
action,  and  criminal  sanctions  including 
imprisonment  See  47  U.S.C.  §§401,  501, 
503,510  Because  unlicensed  operation 
creates  a  danger  of  interference  to  important 
radio  communications  services  and  may 
subiect  the  operator  to  severe  penalties,  we 
emphasize  the  importance  of  complying 
strictly  with  these  legal  requirements. 
Operation  of  radio  transmitting  equipment 
without  prof)er  authority  granted  by  the 
Commission  should  cease  immediately, 
(emphasis  in  the  original). 

7.  The  letter  informed  Keith  Perry  that 

he  need  not  reply  but.  if  desired,  he 
could  submit  relevant  information  to  the 
Commission's  Houston  Field  Office.  On 
July  24,  1997,  Keith  Perry  submitted  a 
written  response  to  the  warning  letter. 
Keith  Perrv  argued  that  the  FCC  has  no 
power  to  regulate  FM  broadcast  stations 
Of)erating  with  transmitter  power  of  less 
than  100  watts;  ,^gents  Perr\-  and  Wells 
trespassed  on  his  property  and  illegally 
parked  their  vehicle  in  front  of  his 
home:  the  FCC  has  no  authority  to 
!nspe<:t  unlicensed  stations.  Agent  Perry 
had  no  authonty  to  operate  the 
transmitter  while  conducting  his  tests: 
the  agents  slandered  Keith  Perry  to  the 
Leander  Police  Department   and 
insufficient  postage  was  placed  on  the 
warning  letter 

8  On  August  29,  1997.  .Agent  Perry 
was  on  duty  in  Austin,  Texas,  in  a 
MADF  vehicle.  Agent  Perry  detected  a 
radio  signal  on  the  frequency  95,9  MHz 
in  the  area  of  north  Austin.  Further 
monitoring  led  .\gent  Perry  to  conclude 
that  the  signal  originated  from  a  vertical 


'  The  June  25,  1997,  letter  niistakeniy  asserted 
that  Keith  Perry  had  transmitted  on  87.9  MHz.  By 
letter  dated  Sept«nber  26,  1997.  Agent  Perry 
correaed  the  frequency  referenced  to  reflect 
transmission  on  88.5  MHz. 


beam  antenna  mounted  on  a  tower  on 
the  rear  of  the  residence  located  at  607 
Osage  Drive,  Leander.  Texas.  No  contact 
was  made  with  Keith  Perry  at  that  time. 
On  March  20,  1997,  using  direction 
finding  techniques.  Agent  Perry 
confirmed  that  Keith  Perry  was 
continuing  to  operate. 

9.  Discussion,  Section  301  of  the  Act. 
47  U.S.C.  §  301,  provides  in  pertinent 
part: 

It  is  the  purpose  of  this  Act  among  other 
things,  to  maintain  the  control  of  the  United 
States  over  all  the  channels  of  radio 
transmission.  *  *   *  No  jjerson  shall  use  or 
opterate  any  apparatus  for  the  transmission  of 
energy  or  communications  or  signals  by  radio 
(a)  from  one  place  in  any  State  *   *   *  to 
another  place  in  the  same  State  •   *   •  except 
under  and  in  accordance  with  this  Act  and 
with  a  license  in  that  behalf  granted  under 
the  provisions  of  this  Act. 

Anyone  transmitting  radio 
transmissions  in  the  United  States  roust 
have  authority  from  the  Commission  to 
do  so.  See  U.S.  v.  Medina,  718  F.  Supp. 
928  (S.D.  Fla.  1989);  U.S.  v.  Weiner.  701 
F.Supp,  15  (D.Mass.  1988).  affd.  887 
F.2d  259  (1st  Cir.  1989);  Stephen  Paul 
Dunifer.  11  FCC  Red  718,  720-21,  H  7- 
9  (1995)  (regarding  Commission's 
licensing  requirement);  and  Order  to 
Show  Cause  and  Notice  of  Apparent 
Liability,  50  FR  20603,  pubhshed  May 
17,  1985  (Alan  H.  Weiner).  As  the  facts 
recited  above  reflect,  it  appears  that 
Keith  Perry  has  violated  and  may 
currently  be  violating  Section  301  of  the 
Act. 

Ordering  Clauses 

10.  Accordingly.  It  is  ordered  that, 
pursuant  to  Section  312(c)  of  the  Act, 
Keith  Perry  Is  Directed  To  Show  Cause 
why  he  should  not  be  ordered  to  Cease 
And  Desist  from  violating  Section  301  of 
the  Act,  at  a  hearing  to  be  held  at  a  time 
and  location  specified  in  a  subsequent 
Oder,  upon  the  following  issues: 

1.  To  detennine  whether  Keith  Perry 
has  transmitted  radio  energy  without 
appropriate  authorization  in  violation  of 
Section  301  of  the  Act. 

2.  To  determine  whether,  based  on  the 
evidence  adduced  pursuant  to  the 
preceding  issue,  Keith  Perry  should  be 
ordered  to  cease  and  desist  from 
violating  Section  301  of  the  Act. 

W.Itls  further  ordered  that,  pursuant 
to  Section  312(d)  of  the  Act,  both  the 
burden  of  proceeding  with  the 
introduction  of  evidence  and  the  burden 
of  proof  shall  be  upon  the  Compliance 
and  Information  Bureau  with  respect  to 
issues  1  and  2. 

12.  It  is  further  ordered  that  this  Order 
to  Show  Cause  shall  constitute  a  Bill  of 
Particulars  with  respect  to  all  foregoing 
issues. 


26998 


Federal  Rw?ister  /  Vol.  63.  No.  92/ Wednesday.  May  13.  1998 /Notices 


himself  of  the  opportunity  to  be  heard, 
Keith  Perry,  pursuant  to  Section  1.91(c) 
of  the  rules,  in  person  or  by  attorney. 
Shall  File  in  triplicate  with  the 
Commission  within  twenty  (20)  days  of 
the  mailing  of  this  Order,  a  written 
appearance  stating  that  he  will  appear  at 
the  hearing  and  present  evidence  on  the 
matters  specified  in  this  Order. 

14.  It  is  further  ordered  that,  without 
regard  as  to  whether  the  hearing  record 
warrants  an  order  that  Keith  Perry  cease 
and  desist  from  violating  the  Act  or  the 
rules,  it  shall  be  determined,  pursuant 
to  Section  503(b)  of  the  Act.  whether  an 
Order  For  Forfeiture  in  an  amount  not 
to  exceed  $1 1.000  ^  shall  be  issued 
against  Keith  Perry  for  the  alleged 
violations  of  Section  301  of  the  Act. 

15.  ft  is  further  ordered  that  in 
connection  with  the  possible  forfeiture 
liability  noted  above,  this  document 
constitutes  a  notice  of  opportunity  for 
hearing  pursutmt  to  Section  503(b)  of 
the  Act  and  Section  1.80  of  the  rules. 

16.  It  is  further  ordered  that  a  copy  of 
each  document  Filed  in  this  proceeding 
sutisequent  to  the  date  of  adoption  of 
this  Order  Shall  Be  Served  on  the 
counsel  of  record  appearing  on  behalf  of 
the  Chief.  Compliance  and  Information 
Bureau.  Parties  may  inquire  as  to  the 
identity  of  such  counsel  by  calling  the 
Compliance  and  Information  Bureau  at 
(202)  418-1 100.  TTY  (202)  418-2544. 
Such  service  Shall  Be  Addressed  to  the 
named  counsel  of  record.  Compliance 
and  Information  Bureau.  Federal 
Communications  Commission.  1919  M 
Street,  N.W  .  Washington.  DC.  20554. 

17.  It  Is  Further  Ordered  that  the 
Office  of  Public  Affairs.  Reference 
Operations  Division  of  the  Commission 
send  a  copy  of  this  Order  by  Certified 
Mail— Return  Receipt  Requested  to: 

Keith  Perry.  607  Osage  Drive. 
Leander.  Texas  78641. 

Federal  Communications  Commission 

Magalie  Roman  Salos. 

Secretary, 

IFR  Doc  98-12813  Filed  5-12-98;  8  45  ami 
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'This  flgura  renects  (he  mAximum  appropriate 
forfeiture  amount  in  light  of  the  speciflc  facts  at 
issue.  See  47  U  S.C  $  503(b)(2)(C);  47  CFR 
S$  1.80(b)(3).  (b)(4).  (b)(5);  see  also  In  re  the 
Commission  >  Forfeiture  Policy  Statement  and 
Amendment  of  Section  t  80  of  the  Hules  to 
Incorporate  the  Forfeiture  Guidelines.  12  FCC  Red 
17067  ll997)(petitions  for  raconsideration  pending). 


FtL't  MAl  COMMUNiCA'IONS 
COMMISSION 

(FCC  98-60] 

Order  To  Show  Cause  and  Notice  of 
Opportunity  for  Hearing 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  The  Federal  Communications 
Commission  will  hold  a  hearing  to 
determine  whether  to  issue  a  Cease  and 
Desist  Order,  and  whether  a  forfeiture 
will  be  imposed  for  the  unlicensed 
operation  of  a  radio  station  in  violation 
of  the  Communications  Act  in  docket 
case  CI  98-44. 

DATES:  Prehearing  on  May  19.  1998,  9:00 
am;  Hearing  on  June  23.  1998.  10:00  am. 
ADDRESSES:  All  pleadings  and  papers 
must  be  mailed  to  Office  of  the 
Secretary.  1919  M  Street.  N.W..  Room 
222.  Washington.  DC.  20554;  Hearings 
held  at  Office  of  the  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Goldstein  and  James  Shook. 
Mass  Media  Bureau.  (202)  418-1430.  e- 
mail  ngoldste@fcc.gov  and 
jshook@fcc  gov 
SUPPtEMENTARY  INFORMATION: 

Released:  April  6.  1998. 

1  The  Commission  has  under 
consideration  information  concerning 
the  transmission  of  radio  signals 
without  a  license  by  Joseph  Frank  Ptak 
("Ptak").  For  the  reasons  that  follow,  we 
order  Ptak  to  show  cause,  pursuant  to 
Section  312(c)  of  the  Communications 
Act  of  1934.  as  amended  (the  "Act").  47 
U.S.C.  312(c).  why  we  should  not  issue 
a  cease  and  desist  order  which  prohibits 
further  unauthorized  transmissions  on 
his  part.  Also,  pursuant  to  Section 
1.80(gJ  of  the  Commission's  Rules  (the 
"rules"),  47  CFR  1.80(g),  this  order 
constitutes  a  notice  of  opportunity  for 
hearing  to  determine  whether,  in 
addition  to  or  as  an  alternative  to  the 
issuance  of  a  cease  and  desist  order,  a 
forfeiture  should  be  imposed  for 
violations  of  the  Act  and  rules. 

2  Background.  On  April  9,  1997, 
Loyd  P.  Perry  ("Perry"),  one  of  the 
Houston,  Texas,  resident  agents  of  the 
Commission's  Compliance  and 
Information  Bureau  ("CIB"),  received 
information  from  the  San  Marcos 
(Texas)  Police  Department  concerning 
an  unauthorized  radio  station  operating 
on  105.9  MHz.  Perry  and  CIB  Dallas 
Director  James  D.  Wells  ("Wells") 
proceeded  to  the  San  Marcos  area  in 
mobile  automatic  direction  finder 
("MADF")  unit  FC-660.  About  10  miles 
south  of  San  Marcos.  Perry  and  Wells 


detected  a  radio  signal  on  105.9  MHz, 
which  increased  in  strength  as  they 
approached  San  Marcos.  Further 
monitoring  led  Perry  and  Wells  to 
conclude  that  the  signal  originated  from 
a  vertical  dipole  antenna  mounted  on  a 
tower  situated  on  the  grounds  of  a 
residence  located  at  505  Patricia  Drive, 
San  Marcos.  Further,  considering  the 
height  above  ground  of  the  antenna  and 
the  distance  from  the  antenna  to  the 
location  where  they  first  detected  the 
signal.  Perry  and  Wells  concluded  that 
the  signal  strength  exceeded  250  \xV/m 
at  3  meters,  the  limit  for  unlicensed 
operation  as  set  forth  in  Section 
15.239(b)  of  the  rules.  47  CFR  15.239(b). 

3.  At  approximately  3:18  p.m..  Perry 
and  Wells  heard  a  signal  identified  as 
"KIND"  on  105.9  MHz.  At 
approximately  3:29  p.m..  Perry  and 
Wells,  accompanied  by  San  Marcos 
Police  Officer  Royce  Smith,  entered 
upon  the  property  at  505  Patricia  Drive 
and  asked  to  speak  with  the  ovsTier.  Ptak 
identified  himself  as  such.  Perry  then 
requested  permission  to  inspect  the 
radio  transmission  equipment  to  wiiich 
Ptak  granted  his  request. 

4.  In  a  bedroom  of  the  residence. 
Perry  and  Wells  observed  a  transmitter 
with  a  cable  exiting  a  window.  The 
cable,  in  turn,  was  connected  to  a 
vertical  dipole  antenna  mounted  on  a  25 
to  30  foot  tower  adjacent  to  the  rear  of 
the  residence.  An  unconnected 
wattmeter  was  located  next  to  the 
transmitter.  Ptak  then  acknowledged  the 
following:  (1)  There  is  no  license  for  the 
facilities;  (2)  the  transmitter  output  was 
30  watts;  (3)  operation  had  begun  on 
March  26.  1997.  and  had  continued  24 
hours  per  day  since  March  26;  and  (4) 
the  station  was  operated  by  the  Hayes 
County  Guardian  newspaper  and  staffed 
with  volunteers.  Perry,  thereupon, 
orally  advised  Ptak  that  operation  of  the 
radio  station  violated  federal  law.  and 
he  ordered  Ptak  to  cease  operations. 
Ptak  refused.  Thereafter,  at  4:00  p.m.  on 
April  9.  Perry  and  Wells  again  identified 
the  source  of  a  signal  on  105.9  MHz  as 
the  facilities  observed  at  505  Patricia 
Drive. 

5.  On  April  17,  1997.  Perry  sent  a 
letter  under  his  signature  by  certified 
mail  to  Ptak.  In  pertinent  part,  the  letter 
stated: 

Operation  of  radio  transmitting  equipment, 
other  than  certain  low  powered  devices 
operated  in  accordance  with  Part  15  of  the 
Rules,  may  be  operated  only  upon  issuance 
by  this  (Zommission  of  a  station  license. 
Unlicensed  operation  is  a  violation  of  Section 
301  of  the  Act,  47  U.S.C.  301,  and  may 
subject  the  operator  to  substantial  monetary 
fines,  jn  rem  forfeiture  action,  and  criminal 
sanctions  including  imprisonment.  See  47 
U.S.C  401.  501,  503,  510.  Because 
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unlicensed  operation  creates  a  danger  of 
interference  to  important  radio 
communications  services  and  may  subject 
the  operator  to  severe  penalties,  we 
emphasize  the  importance  of  complying 
strictly  with  the  legal  requirements 
mentioned  above.  Operation  of  radio 
transmitting  equipment  without  proper 
authority  granted  by  the  (Commission  should 
cease  immediately,  (emphasis  in  the 
original). 

The  letter  also  informed  Ptak  that  he 
need  not  reply  but,  if  desired,  he  could 
submit  relevant  information  to  Perrv'. 
Commission  records  reveal  no  response 
from  Ptak. 

6.  By  a  letter  dated  May  12,  1997  and 
transmitted  via  facsimile  on  May  13, 
1997,  a  further  complaint  from  the  San 
Marcos  Police  Department  concerning 
Ptak's  unlicensed  operation  was 
received  bv  Perrv  .\mong  other  things, 
the  complaint  reflected  that 
unauthorized  transmissions  bv  l-laK 
were  continuing.  Perry's  investigations 
indicated  that  the  unauthorized 
transmissions  by  Ptak  were  still 
ongoing.  On  March  20,  l9t)H.  using 
direction  finding  tec;hniques.  Perr>' 
confirmed  that  Ptak  was  continuing  to 
operate. 

7.  Discussion.  Section  3U1  of  the  .^ct, 
47  U.S.C.  301,  provides  in  pertinent 
part: 

It  is  the  purpose  of  this  Act.  among  other 
things,  to  maintain  the  control  of  the  United 
States  over  ail  the  channels  of  radio 
transmission.  *   *   *  No  person  shall  use  or 
opterate  any  apparatus  for  the  transmission  of 
energy  or  communications  or  signals  by  radio 
(a)  from  one  place  in  any  State  *   *   •  to 
another  place  in  the  same  State  *    *   *  except 
under  and  in  accordance  with  this  Act  and 
with  a  license  in  that  behalf  granted  under 
the  provisions  of  this  Act. 

Anyone  transmitting  radio 
transmissions  in  the  United  States  must 
have  authority  from  the  Commission  to 
do  so.  See  U.S.  v.  Medina,  718  F.  Supp. 
928  (S.D.  Fla.  1989);  U.S.  v.  Weiner.  701 
F.Supp.  15  (D.Mass  1988),  aff'd.  887 
F.2d  259  (1st  Cir.  1989);  Stephen  Paul 
Dunifer.  11  FCC  Red  718.  720-21.  11  7- 
9  (1995)  (regarding  Commission's 
licensing  requirement);  and  Order  to 
Show  Cause  and  \'otice  of  Apparent 
Liability.  50  FR  20603.  published  Mav 
17,  1985  (Alan  H  Weiner),  .\s  the  facts 
recited  above  reflect,  it  appears  that  Ptak 
has  violated  and  may  currently  be 
violating  Section  301  of  the  Act. 

Ordering  Clauses 

8.  Accordingly.  It  Is  Ordered  that, 
pursuant  to  .Section  312(c)  of  the  .Act, 
Joseph  Frank  Ptak  Is  Directed  To  Show 
Cause  why  he  should  not  be  ordered  to 
Cease  And  Desist  from  violating  Section 
301  of  the  Act,  at  a  hearing  to  be  held 

at  a  time  and  location  specified  in  a 


subsequent  Order,  upon  the  following 
issues: 

1.  To  determine  whether  Joseph  Frank 
Ptak  has  transmitted  radio  energy 
without  appropriate  authorization  in 
violation  of  Section  301  of  the  Act. 

2.  To  determine  whether,  based  on  the 
evidence  adduced  pursuant  to  the 
preceding  issue.  Joseph  Frank  Ptak 
should  be  ordered  to  cease  and  desist 
from  violating  Section  301  of  the  Act. 

9.  It  is  further  ordered  that,  pursuant 
to  Section  312(d)  of  the 
Communications  Act  of  1934,  as 
amended,  both  the  burden  of  proceeding 
with  the  introduction  of  evidence  and 
the  burden  of  proof  shall  be  upon  the 
Compliance  and  Information  Bureau 
with  respect  to  issues  1  and  2. 

10.  It  is  further  ordered  that  this  Order 
to  Show  Cause  shall  constitute  a  Bill  of 
Particulars  with  respect  to  all  foregoing 
issues. 

1 1.  It  is  further  ordered  that,  to  avail 
himself  of  the  opportunity  to  be  heard, 
Joseph  Frank  Ptai;.  pursuant  to  Section 
1.91(c)  of  the  rules,  in  person  or  by 
attorney,  Shall  File  in  triplicate  with  the 
Commission  within  twenty  (20)  days  of 
the  mailing  of  this  Order,  a  written 
appearance  stating  that  he  will  appear  at 
the  hearing  and  present  evidence  on  the 
matters  specified  in  this  Order. 

12.  /( ;.<;  further  ordered  that,  without 
regard  as  to  whether  the  hearing  record 
warrants  an  order  that  loseph  Frank 
Ptak  cease  and  desist  from  violating  the 
Act  or  the  rules,  it  shall  be  determined, 
pursuant  to  Section  503(b)  of  the  Act. 
whether  an  Order  For  Forfeiture  in  an 
amount  not  to  exceed  $11,000  '  shall  be 
issued  against  Joseph  Frank  Ptak  for  the 
alleged  violations  of  Section  301  of  the 
Act. 

13.  It  is  further  ordered  that  in 
connection  with  the  possible  forfeiture 
liability  noted  above,  this  document 
constitutes  a  notice  of  opportunity  for 
hearing  pursuant  to  Section  503(b)  of 
the  Act  and  Section  1.80  of  the  rules. 

14.  /t  is  further  ordered  that  a  copy  of 
each  document  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  ser\ed  on  the 
counsel  of  record  appearing  on  behalf  of 
the  Chief.  Compliance  and  Information 
Bureau.  Parties  may  inquire  as  to  the 
identity  of  such  counsel  by  calling  the 
Compliance  and  Information  Bureau  at 
(202)  418-1100.  TTY  (202)  418-2544. 
Such  service  Shall  be  addressed  to  the 


named  counsel  of  record,  Compliance 
and  Information  Bureau,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington,  DC.  20554. 

15.  It  is  further  ordered  that  the  Office 
of  Public  Affairs,  Reference  Operations 
Division  of  the  Commission  send  a  copy 
of  this  Order  by  Certified  Mail — Return 
Receipt  Requested  to:  Joseph  Frank 
Ptak,  505  Patricia  Drive,  San  Marcos, 
Texas  78666. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary 

IFR  Doc.  96-12815  Filed  5-12-98;  8:45  am) 
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■  This  figure  reflects  the  maximum  appropriate 
forfeiture  amount  in  light  of  the  specific  facts  at 
issue.  See  47  U.S.C.  503(b)(2)(C):  47  CFR  1.80(b)(3). 
(b)(4),  (b)(5):  see  also  In  re  the  Commission's 
Forfeiture  Policy  Statement  and  Amendment  of 
Section  1.80  of  the  Bules  to  Incorporate  the 
Forfeiture  Guidelines.  12  FCC  Red  17087 
(1997)(petitions  for  reconsideration  pending). 


Order  To  Show  Cause  and  Notice  of 
Opportunity  for  Hearir^g 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUKIMARV:  The  Federal  Communications 
Commission  will  hold  a  hearing  to 
determine  whether  to  issue  a  Cease  and 
Desist  Order,  and  whether  a  forfeiture 
will  be  imposed  for  the  unlicensed 
operation  of  a  radio  station  in  violation 
of  the  Communications  Act  in  docket 
case  a  98-47. 

DATES:  Prehearing  on  May  19,  1998,  9:00 
am  Hearing  on  June  23,  1998,  10:00  am. 
ADDRESSES:  All  pleadings  and  pap>ers 
must  be  mailed  to  Office  of  the 
Secretary.  1919  M  Street,  N.W.,  Room 
222,  Washington.  DC.  20554;  Hearings 
held  at  Offices  of  the  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Ckildstein  and  James  Shook, 
Mass  Media  Bureau,  (202)  418-1430.  e- 
mail  ngoldste@fcc.gov  and 

jsh^'iiKi*^'  .    .;"  '. 

supplemektary  information. 
Released:  April  6.  1998 

1.  The  Commission  has  under 
consideration  information  concerning 
the  transmission  of  radio  signals 
without  a  license  by  Mark  A.  Rabenold 
("Rabenold").  For  the  reasons  that 
follow,  we  order  Rabenold  to  show 
cause,  pursuant  to  Section  312(c)  of  the 
Communications  Act  of  1934,  as 
amended  (the  "Act").  47  U.S.C.  312(c). 
why  we  should  not  issue  a  cease  and 
desist  order  which  prohibits  further 
unauthorized  transmissions  on  his  part. 
Also,  pursuant  to  Section  1.80(g)  of  the 
Commission's  Rules  (the  "rules").  47 
CFR  1.80(g),  this  order  constitutes  a 
notice  of  opportunity  for  hearing  to 
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determine  whether,  in  diiilUiuii  to  or  as 
an  alternative  to  the  issuance  of  a  cease 
and  desist  order,  a  forfeiture  should  be 
imposed  for  violations  of  the  Act  and 
the  rules. 

2.  Background.  On  August  21.  1997. 
Michael  P  Rothe  ("Rothe")  and  Donald 
C.  Roberson  ("Roberson").  employees  of 
the  Commission's  Compliance  and 
Information  Bureau  C'CIB")  stationed  in 
the  Seattle  Field  Office  observed  an 
unauthorized  FM  broadcast  station 
operating  on  105.1  MHz  in  the  Oroville. 
Washington,  area.  Using  directional 
finding  techniques,  they  determined 
that  the  signals  came  from  an  antenna 
at  the  back  of  the  building  at  1214  Main 
Street,  Oroville.  Rothe  and  Roberson 
measured  the  strength  of  the  signal  from 
two  locations.  At  a  distance  of  103 
meters  from  the  antenna,  the  signal 
strength  was  measured  at  6.5  mV/m. 
while,  from  a  slightly  different  angle 
and  at  a  distance  of  99.3  meters,  the 
signal  strength  was  measured  at  5.8  mV/ 
m.  Rothe  and  Roberson  calculated  that 
these  values  are  the  equivalent  of 
223.900  "V/m  at  3  meters  and  180.400 
"V/m  at  3  meters,  respectively,  both  of 
which  exceed  the  limit  for  unlicensed 
operation  in  the  FM  band  of  250  "V/m 
at  3  meters  prescribed  by  Section  15.239 
of  the  rules.  47  C.FR.  §  15.239.  Further 
investigation  by  Rothe  and  Roberson 
appeared  to  indicate  that  the  operator 
was  Rabenold. 

3.  That  same  day.  Rothe  and  Roberson 
located  Rabenold.  Rabenold  informed 
them  that  he  would  let  them  inspect  the 
station  if  they  filled  out  a  questionnaire 
he  had  prepared.  After  Rothe  and 
Roberson  refused  to  complete  the 
questionnaire,  Rabenold  stated  he 
would  not  let  them  inspect  the  station. 
Rothe  and  Roberson  then  handed 
Rabenold  a  letter,  which  advised 
Rabenold  that  no  license  had  been 
issued  by  the  Commission  to  him  for 
broadcast  operations  on  105.1  MHz.  The 
letter  also  stated  that: 

lOlperation  of  radio  transmitting 
equipment  without  a  vaHd  radio  station 
authorization  and/or  refusal  to  allow 
inspection  of  your  radio  station  constitutes 
violation  of  the  Federal  laws  cited  above  and 
could  subject  the  owner,  operator  or  anyone 
aiding  and  abetting  this  illegal  operation  to 
an  administrative  penalty  of  monetary 
forfeiture  under  Section  503(b)  of  the  Act.  47 
use  503(b)  •    •    *  UNLICENSED 
OPERATION  OF  THIS  RADIO  STATION 
MUST  BE  DISCONTINUED  IMMEDIATELY, 
(emphasis  in  original). 

The  letter  also  solicited  Rabenold's 
comments  on  the  matter  and  advised 
him  that  he  could  request  an  interview 
with  the  Commission  to  discuss  the 
matter. 


By  curtjlied  leUur  aatuu  ^epternuer  ^n, 
1997.  Dennis  |.  Anderson     Anderson"). 
District  Director  of  the  Seattle  Field 
Office,  informed  Rabenold  that 
Commission  agents  had  determined  that 
he  was  operating  illegally  on  105.1  MHz 
in  that  the  field  strength  of  the  signal 
transmitted  by  Rabenold  exceeded  the 
maximum  authorized  for  operation 
without  a  license  by  Section  15.239(b) 
of  the  rules.  47  CFR  15.239(b). 
Anderson's  letter  advised  Rabenold 
immediately  to  cease  operating  the 
unlicensed  FM  radio  broadcast  station 
and  that  operation  of  a  radio  transmitter 
without  proper  authorization  could 
subject  Rabenold  to  a  forfeiture  as  well 
as  criminal  penalties.  Anderson's  letter 
requested  a  reply  describing  the  steps 
that  had  been  taken  to  ensure  that  illegal 
broadcasts  did  not  recur.  Commission 
records  indicate  that  Rabenold  appears 
to  have  signed  the  return  receipt  but 
that  he  did  not  submit  a  response.  On 
March  12.  1998.  Roberson  confirmed 
that  Rabenold's  unauthorized 
transmissions  are  continuing. 

5.  Discussion.  Section  301  of  the  Act. 
47  U.S.C.  301.  provides  in  pertinent 
part: 

It  is  the  purpose  of  this  Act,  among  other 
things,  to  maintain  the  control  of  the  United 
States  over  all  the  channels  of  radio 
transmission.  •   *   *  No  person  shall  use  or 
of>erate  any  apparatus  for  the  transmission  of 
energy  or  communications  or  signals  by  radio 
(a)  from  one  place  in  any  State  *   *   *  to 
another  place  in  the  same  State  •  •  *  except 
under  and  in  accordance  with  this  Act  and 
with  a  license  in  that  behalf  granted  under 
the  provisions  of  this  Act 

Anyone  transmitting  radio 
transmissions  in  the  United  States  must 
have  authority  from  the  Commission  to 
do  so.  See  U.S.  v.  Medina.  718  F.  Supp. 
928  (S.D.  Fla.  1989);  U.S.  v.  Weiner.  701 
F.Supp.  15  (D.Mass.  1988),  affd.  887 
F.2d  259  (1st  Cir.  1989);  Stephen  Paul 
Dunifer,  11  FCC  Red  718.  720-21. 11  7- 
9  (1995)  (regarding  Commission's 
licensing  requirement):  and  Order  to 
Show  Cause  and  Notice  of  Apparent 
Liability,  50  FR  20603.  published  May 
17,  1985  (Alan  H.  Weiner).  As  the  facts 
recited  above  reflect,  it  appears  that 
Rabenold  has  violated  and  may 
currently  be  violating  Section  301  of  the 
Act. 

Ordering  Clauses 

6.  Accordingly,  it  is  ordered  that, 
pursuant  to  Section  312(c)  of  the  Act, 
Mark  A.  Rabenold  Is  Directed  To  Show 
Cause  why  he  should  not  be  ordered  to 
Cease  And  Desist  from  violating  Section 
301  of  the  Act.  at  a  hearing  to  be  held 
at  a  time  and  location  specified  in  a 
subsequent  Order,  upon  the  following 
issues: 


1.  To  determine  whether  Mark  A. 
Rabenold  has  transmitted  radio  energy 
without  appropriate  authorization  in 
violation  of  Section  301  of  the  Act. 

2.  To  determine  whether,  based  on  the 
evidence  adduced  pursuant  to  the 
preceding  issue,  Mark  A.  Rabenold 
should  be  ordered  to  cease  and  desist 
from  violating  Section  301  of  the  Act. 

7.  It  is  further  ordered  that,  pursuant 
to  Section  312(d)  of  the  Act,  both  the 
burden  of  proceeding  with  the 
introduction  of  evidence  and  the  burden 
of  proof  shall  be  upon  the  Compliance 
and  Information  Bureau  with  respect  to 
issues  1  and  2. 

8.  It  is  further  ordered  that  this  Order 
to  Show  Cause  shall  constitute  a  Bill  of 
Particulars  with  respect  to  all  foregoing 
issues. 

9.  It  is  further  ordered  that,  to  avail 
himself  of  the  opportunity  to  be  heard, 
Mark  A.  Rabenold,  pursuant  to  Sections 
1.91(c)  of  the  rules,  in  person  or  by 
attorney.  Shall  File  in  triplicate  with  the 
Commission  within  twenty  (20)  days  of 
the  mailing  of  this  Order,  a  written 
appearance  stating  that  he  will  appear  at 
the  hearing  and  present  evidence  on  the 
matters  specified  in  this  Order. 

10.  It  is  further  ordered  that,  without 
regard  as  to  whether  the  hearing  record 
warrants  an  order  that  Mark  A. 
Rabenold  cease  and  desist  from 
violating  the  Act  or  the  rules,  it  shall  be 
determined,  pursuant  to  Section  503(b) 
of  the  Act.  whether  an  Order  For 
Forfeiture  in  an  amount  not  to  exceed 
$11,000  '  shall  be  issued  against  Mark 
A.  Rabenold  for  the  alleged  violations  of 
Section  301  of  the  Act. 

11.  /( is  further  ordered  that  in 
connection  with  the  possible  forfeiture 
liability  noted  above,  this  document 
constitutes  a  notice  of  opportunity  for 
hearing  pursuant  to  Section  503(b)  of 
the  Act  and  Section  1.80  of  the  rules. 

12.  It  is  further  ordered  that  a  copy  of 
each  document  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  Shall  Be  Served  on  the 
counsel  of  record  appearing  on  behalf  of 
the  Chief.  Compliance  and  Information 
Bureau.  Parties  may  inquire  as  to  the 
identity  of  such  counsel  by  calling  the 
Compliance  and  Information  Bureau  at 
(202)  418-1100,  TTY  (202)  418-2544. 
Such  service  Shall  Be  Addressed  to  the 
named  counsel  of  record.  Compliance 
and  Information  Bureau,  Federal 


'  This  figure  reflects  the  maximum  appropriate 
forfeiture  amount  in  light  of  the  specific  facts  at 
issue.  See  47  U.S.C.  503(b)(2)(C);  47  CFR  1.80(b)(3), 
(b)(4).  (b)(5):  see  also  In  re  the  Commission  s 
Fcrfeiture  Policy  Statement  and  Amendment  of 
Section  1  80  of  the  Rules  to  Incorporate  the 
Forfeiture  Guidelines.  12  FCC  Red  17087 
(1907)(p«Utioas  for  reconsideration  pending). 


Communications  Commission,  1919  M 
Street.  N.W.,  Washington,  DC.  20554. 

13.  It  is  further  ordered  that  the  Office 
of  Public  Affairs,  Reference  Operations 
Division  of  the  Commission  send  a  copy 
of  this  Oder  by  Certified  Mail— Return 
Receipt  Requested  to:  Mark  A. 
Rabenold,  960  Swanson  Mil!  Road, 
Tonasket,  Washington  98855. 

Federal  Communications  Commission. 

^tagalie  Roman  Salas, 

Secretory. 

'PR  Dor  9ft-12812  Filed  S-12-98:  8:45  am] 
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Order  To  Show  Cause  and  Notice  of 
Opportunity  tor  Hearing 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  The  Federal  Communications 
Commission  will  hold  a  hearing  to 
determine  whether  to  issue  a  Cease  and 
Desist  Order,  and  whether  a  forfeiture 
vWU  be  imposed  for  the  unlicensed 
operation  of  a  radio  station  in  violation 
of  the  Communications  Act  in  docket 
case  CI  98-48. 

DATES:  Prehearing  on  May  21,  1998.  9:00 
am;  Hearing  on  June  23.  1998,  10:00  am. 
ADDRESSES:  Ail  pleadings  and  papers 
must  be  mailed  to  Office  of  the 
Secretary,  1919  M  Street.  N.W.,  Room 
222,  Washington,  D.C  20554,  Hearings 
held  at  Offices  of  the  Commission. 

FOR  FURTHER  INFORMATION  CO^^•ACT: 
Norman  Ckildstein  and  James  Shook, 
Mass  Media  Bureau,  (202)  418-1430,  e- 
mail  ngoldste@fcc.gov  and 
jshook@frc.eov 
SUPPLEMENTARY  INFORMATION: 

Released:  April  6,  1998. 

1.  The  Commission  has  under 
consideration  information  concerning 
the  transmission  of  radio  signals 
without  a  license  by  Jerry  Szoka 
("Szoka  ").  For  the  reasons  that  follow., 
we  order  Szoka  to  show  cause,  pursuant 
to  Section  312(c)  of  the 
Communications  Act  of  1934,  as 
amended  (the  "Act").  47  U.S.C.  312(c). 
why  we  should  not  issue  a  cease  and 
desist  order  which  prohibits  further 
unauthorized  transmissions  on  his  part. 
Also,  pursuant  to  Section  1.80(g)  of  the 
Commission's  Rules  (the  "rules"),  47 
CFR  1.80(g).  this  order  constitutes  a 
notice  of  opportunity  for  ^^^aring  to 
determine  whether,  in  addition  to  or  as 
an  alternative  to  the  issuance  of  a  cease 


and  desist  order,  a  forfeiture  should  be 
imposed  for  violations  of  the  Act  and 
the  rules. 

2.  Background.  On  November  4,  1996, 
James  A.  Bridgewater  ("Bridgewater"), 
the  Detroit  Field  Office  Director  of  the 
Commission's  Compliance  and 
Information  Bureau,  received 
information  from  .Mark  Krieger, 
Chairman  of  the  Society  of  Broadcast 
Engineers,  concerning  an  unauthorized 
radio  station  operating  as  "The  Grid." 
on  96.9  MHz.  On  February  20.  1997. 
Bridgewater  sent  a  letter  linder  his 
signature  by  certified  mail  to  "The 
Grid."  In  pertinent  part,  the  letter  stated: 

Unlicensed  operation  is  a  violation  of 
Section  301  of  the  Act,  47  U.S.C.  301,  and 
may  subject  the  operator  to  substantial 
monetary  fines,  in  rem  forfeiture  action,  and 
criminal  sanctions  including  imprisonment. 
See  47  U.S.C.  401,  501,  503,  510.  Because 
unlicensed  operation  creates  a  danger  of 
interference  to  important  radio 
communications  services  and  may  subject 
the  operator  to  severe  p>enalties,  we 
emphasize  the  importance  of  complying 
strictly  with  the  legal  requirements 
mentioned  above.  Operation  of  radio 
transmitting  equipment  without  proper 
authority  granted  by  the  Commission  should 
cease  immediately.  (Emphasis  in  the 
original). 

The  letter  also  informed  "The  Grid"  that 
a  response  was  required  within  15  days 
of  receipt  of  the  letter.  On  March  31, 
1997,  the  Commission  received  an 
unsigned  reply  dated  March  26.  1997. 
from  Szoka.  in  which  he  acknowledged 
receipt  of  Bridgewater's  letter  and  stated 
that  he  would  take  necessary  actions  to 
meet  FCC  requirements.  He  also  urged 
the  Commission  to  ignore  the 
unlicensed  operation  because  the 
station  is  top  quality,  provides  a  much 
needed  community  service  without 
commercials,  and  is  not  interfering  with 
other  stations. 

3.  On  June  11,  1997,  Bridgewater  sent 
Szoka  a  second  warning  letter  regarding 
the  unlicensed  operation  on  96.9  MHz. 
That  letter  also  required  a  reply  within 
15  days  of  receipt.  Commission  records 
reveal  no  response  from  Szoka. 

4.  Between  June  18,  1997.  and 
September  9,  1997,  the  Commission 
received  four  additional  complaints 
regarding  the  unlicensed  broadcast 
operation  at  96.9  MHz.  Each  complaint 
indicated  that  unauthorized 
transmissions  were  continuing. 

5.  On  September  11,  1997,  FCC 
Agents  Patrick  G.  Patterson 
("Patterson")  and  Paul  S.  Mako 
("Mako")  drove  to  Cleveland,  Ohio,  in 
a  Commission  mobile  direction  finding 
vehicle.  At  approximately  5:10  p.m.. 
Patterson  and  Mako  positively 
identified  the  location  of  the  transmitted 
signal  as  emanating  from  1281  West  9th 


Street.  Cleveland.  Ohio.  This  address  is 
the  location  of  "The  Grid."  a 
commercial  night  club.  Patterson  and 
Mako  observed  that  the  transmitting 
antenna  was  located  at  the  top  of  the  4 
1/2  story  building  on  the  north  side  and 
approximately  halfway  between  the 
front  and  back  of  the  building.  Patterson 
and  Mako  also  determined  that  the 
coaxial  cable  connected  to  the  antenna 
entered  the  building  housing  the 
establishment  knowTi  as  "The  Grid." 
The  agents  took  a  field  strength 
measurement  of  the  signal  identified  as 
"The  Grid."  The  measurement  was 
made  approximately  171  meters  (561 
feet)  from  the  transmitting  antenna  and 
recorded  a  value  of  35.55  miUivolts/ 
meter  (33.550  microvolts/meter).  This 
measurement  far  exceeds  the  limit  set 
out  in  Section  15.239(b)  of  the  rules.  47 
CFR  15.239(b).  which  allows  unlicensed 
operation  of  a  low  power  radio 
transmitter  in  the  FM  broadcast  band 
provided  the  signal  level  is  below  250 
nV/m  at  a  distance  of  3  meters.  The  96.9 
FM  signal  was  also  monitored  via  the 
direction  finding  vehicle's  normal  AM/ 
FM  radio  by  Patterson  and  Mako  while 
exiting  the  Cleveland  area  and  heading 
west  on  1-90.  The  signal  could  be  heard 
for  approximately  18.6  miles.  On 
Friday,  March  19,  1998,  at  4:57  pm,  FCC 
Agent  Patterson  confirmed  that  the 
station  was  still  operating. 

6.  Discussion.  Action  301  of  the  Act. 
47  U.S.C.  301,  provides  in  pertinent 
part:  It  is  the  purpose  of  this  Act,  among 
other  things,  to  maintain  the  control  of 
the  United  States  over  all  the  channels 
of  radio  transmission.  *  *   *  No  f)erson 
shall  use  or  operate  any  apparatus  for 
the  transmission  of  energy  or 
communications  or  signals  by  radio  (a) 
from  one  place  in  any  State  *  *  *  to 
another  place  in  the  same  State  •  •  • 
except  under  and  in  accordance  with 
this  Act  and  with  a  license  in  that  behalf 
granted  imder  the  provisions  of  this  Act. 

Anyone  transmitting  radio 
transmissions  in  the  United  States  must 
have  authority  from  the  Commission  to 
do  so.  See  U.S.  v.  Medina.  718  F.  Supp. 
928  (S.D.  Fla.  1989);  U.S.  v.  Weiner.  701 
F.Supp.  15  (D.Mass.  1988),  aff'd.  887 
F.2d  259  (1st  Cir.  1989);  Stephen  Paul 
Dunifer.  11  FCC  Red  718,  720-21. 11  7- 
9  (1995)  (regarding  Commission's 
licensing  requirement);  and  Order  to 
Show  Cause  and  Notice  of  Apparent 
Liability.  50  FR  20603.  published  May 
17.  1985  (Alan  H.  Weiner).  As  the  facts 
recited  above  reflect,  it  appears  that 
Szoka  has  violated  and  may  currently  be 
violating  Section  301  of  the  Act. 

Ordi'.'-ini;  Clauses 

7.  Accordingly.  It  Is  Ordered  that, 
pursuant  to  Section  312(c)  of  the  Act. 


26602 


Federal  Rp^istpr/Vol    63,  No.  92 /Wednesday.  May  13.  1998 /Notices 


jerry  Szoka  is  Unei-led  lu  "^^^ 

why  he  should  not  be  ordf:^  _:  ;_  .ease 
And  Desist  from  violating  Section  301  of 
the  Act.  at  nh.  .  be  held  at  a  time 

and  location  s;  :  in  a  subsequent 

Order,  upon  the  following  issues: 

a.  To  detennine  whether  Jerry  Szoka 
has  transmitted  radio  energy  without 
appropriate  authorization  in  violation  of 
Section  301  of  the  Act. 

b.  To  determine  whether,  based  on  the 
evidence  adduced  pursuant  to  the 
preceding  issue,  jerry  Szoka  should  be 
ordered  to  cease  and  desist  from 
violating  Section  301  of  the  Act. 

8.  It  Is  Further  Ordered  that,  pursuant 
to  Section  312(d)  of  the  Act.  both  the 
burden  of  proceeding  with  the 
introduction  of  evidence  and  the  burden 
of  proof  shall  be  upon  the  Compliance 
and  Information  Bureau  with  respect  to 
issues  a  and  b. 

9.  It  Is  Further  Ordered  that  this  Order 
to  Show  Cause  shall  constitute  a  Bill  of 
Particulars  with  respect  to  all  foregoing 
issues. 

10.  /( Is  Further  Ordered  that,  to  avail 
himself  of  the  opportunity  to  be  heard. 
Jerry  Szoka.  pursuant  to  Sections  1.91(c) 
of  the  rules,  in  person  or  by  attorney. 
Shall  File  in  triplicate  with  the 
Commission  within  twenty  (20)  days  of 
the  mailing  of  this  Order,  a  written 
appearance  stating  that  he  will  appear  at 
the  hearing  and  present  evidence  on  the 
matters  specified  in  this  Order. 

11.  It  Is  Further  Ordered  that,  without 
regard  as  to  whether  the  hearing  record 
warrants  an  order  that  Jerry  Szoka  cease 
and  desist  from  violating  the  Act  or  the 
rules,  it  shall  be  determined,  pursuant 
to  Section  503(b)  of  the  Act.  whether  an 
Order  For  Forfeiture  in  an  amount  not 
to  exceed  $1 1 .000  '  shall  be  issued 
against  Jerry  Szoka  for  the  alleged 
violations  of  Section  301  of  the  Act. 

12.  It  Is  Further  Ordered  that  in 
connection  with  the  possible  forfeiture 
liability  noted  above,  this  document 
constitutes  a  notice  of  opportunity  for 
hearing  pursuant  to  Section  503(b)  of 
the  Act  and  Section  1.80  of  the  rules. 

13.  It  Is  Further  Ordered  that  a  copy 
of  each  document  filed  in  this 
proceeding  subsequent  to  the  date  of 
adoption  of  this  Order  Shall  Be  Served 
on  the  counsel  of  record  appearing  on 
behalf  of  the  Chief,  Compliance  and 
Information  Bureau.  Parties  may  inquire 
as  to  the  identity  of  such  counsel  by 
calling  the  Compliance  and  Information 


■  This  figure  reflects  the  mAximum  appropriate 
Forfeiture  amount  in  light  of  the  speclPic  facts  at 
issue.  See  47  U.S  C.  503(b)(2)(C):  47  CFR 
5S  1.80(b)(3).  (b)(4).  (b)(5);  see  also  In  re  the 
Commission's  Forfeiture  Policy  Statement  and 
Amendment  of  Section  I  80  of  the  Bules  to 
Incoqyorate  the  Forfeiture  Guidelines.  12  FCC  Red 
17087  (I997)(|}etitians  for  reconsideration  pending). 


UuftJ<^u  at  UUJj  415-llUU.  11  1   UUZJ 
418-2544.  Such  service  Shall  Be 
Addressed  to  the  named  counsel  of 
record.  Compliance  and  Information 
Bureau,  Federal  Communications 
Commission.  1919  M  Street.  N,W.. 
Washington,  DC.  20554. 

14.  It  Is  Further  Ordered  that  the 
Office  of  Public  Affairs.  Reference 
Operations  Division  of  the  Commission 
send  a  copy  of  this  Order  by  Certified 
Mail— Return  Receipt  Requested  to: 
Jerry  Szoka.  The  Grid,  1281  West  9th 
Street,  Cleveland,  Ohio  44113. 
Federal  Conununications  Commission. 
William  F.  Caton. 
Deputy  Secretary. 

(PR  Doc  98-12814  Filed  S-12-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Oftice  of  Management 
and  Budget 

May  6, 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission. 

OMB  Control  No.:  3060-0330. 

Expiration  Date:  04/30/2001. 

Title:  Part  62  -  Applications  to  Hold 
Interlocking  Directorates. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:\0 
respondents;  2  hour  per  response  (avg.); 
20  total  annual  burden  hours  for  all 
collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  Persons  seeking  to  hold 
interlocking  positions  with  more  than 
one  carrier  subject  to  the 
Communications  Act  of  1934,  as 
amended,  where  any  carrier  sought  to  be 
interlocked  has  been  found  by  the 
Commission  to  have  market  power  and 
is  defined  as  a  dominant  carrier  or 
where  any  carrier  has  not  yet  been 


touiiu  10  be  non-dominant,  except  for 
cellular  licensees  in  different  geographic 
markets  must  file  an  application 
pursuant  to  47  CFR  Part  62.  The 
collection  of  information  is  authorized 
by  47  U.S.C.  Section  212.  Congress 
mandated  information  collection  under 
47  use.  Section  212  to  be  conducted 
by  the  Federal  Communications 
Commission  to  monitor  the  effect  of 
interlocking  directorates  on  the 
telecommunications  industry  and  to 
ensure  they  will  not  have  any 
anticompetitive  impact.  Part  62  of  the 
Commission's  Rules  and  Regulations 
implements  the  statute.  The  information 
is  used  by  Commission  staff  to  deter 
anticompetitive  practices.  Obligation  to 
respond:  Mandatory 
OMB  Control  No.:  3060-0807. 
Expiration  Dofe:  04/30/2001. 
Title:  47  CFR  Section  51.803  and 
Supplementation  Procedures  for 
Petitions  to  Section  252(e)(5)  of  the 
Communications  Act  of  1934,  as 
amended. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  52 
respondents;  39.23  hour  per  response 
(avg.);  2040  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 
Description:  Any  interested  party 
seeking  preemption  of  a  state 
commission's  jurisdiction  based  on  the 
state  commission's  failure  to  act  shall 
notify  the  Commission  as  follows:  (1) 
file  with  the  Secretary  of  the 
Commission  a  detailed  petition, 
supported  by  an  affidavit,  that  states 
with  specificity  the  basis  for  any  claim 
that  it  has  failed  to  act;  and  (2)  serve  the 
state  commission  and  other  parties  to 
the  proceeding  on  the  same  day  that  the 
party  serves  the  petition  on  the 
Commission.  Within  15  days  of  the 
filing  of  the  petition,  the  state 
commission  and  parties  to  the 
proceeding  may  file  a  response  to  the 
petition.  See  47  U.S.C.  Section  252  and 
CFR  Section  51.803.  In  a  Public  Notice 
(DA  97-2256).  the  Commission  set  out 
procedures  for  filing  petitions  for 
preemption  pursuant  to  section 
252(e)(5)  of  the  Communications  Act  of 
1934,  as  amended.  Section  252(e)(5) 
provides  that  "(ilf  a  State  commission 
fails  to  act  to  carry  out  its  responsibility 
under  this  section  in  any  proceeding  or 
other  matter  under  this  section,  then  the 
Commission  shall  issue  an  order 
preempting  the  State  commission's 
jurisdiction  ofjhat  proceeding  or  matter 
within  90  days  after  being  notified  (or 
taking  notice)  of  such  failure,  and  shall 
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assume  the  responsibility  of  the  State 
commission  under  this  section  with 
respect  to  the  proceeding  or  matter  and 
act  for  the  State  commission."  a.  Filing 
of  Petitions  for  Preemption.  Each  party 
seeking  preemption  should  caption  its 
preemption  petition,  "Petition  of 
[Petitioner's  Name]  pursuant  to  Section 
252(e)(5)  of  the  Communications  Act 
(the  Act)."  In  addition,  on  the  date  of 
the  petition's  filing,  the  petitioner 
should  serve  a  copy  of  the  petition  by 
hand  delivery  on  the  Common  Carrier 
Bureau,  and  send  a  copy  to  the 
Commission's  contractor  for  public 
service  records  duplication.  Section 
51.803(a)(2)  of  the  Commissions  rules 
requires  each  party  seeking  preemption 
pursuant  to  section  252(e)(5)  to  "ensure 
that  the  state  commission  and  the  other 
parties  to  the  proceeding  or  matter  for 
which  preemption  is  sought  are  served 
with  the  petition  ...  on  the  same  date 
that  the  petitioning  party  serves  the 
petition  on  the  Commission   '  Therefore, 
each  section  252(e)(5)  petitioner  should 
state  in  its  certificate  of  service  the  steps 
it  is  taking  to  comply  with  this 
requirement  (e.g.,  hand  delivery  or 
overnight  mail).  Petitions  seeking 
preemption  must  be  supported  by 
affidavit  and  state  with  specificity  the 
basis  for  the  petition  and  any 
information  that  supports  the  claim  that 
the  state  has  failed  to  act.  See  47  CFR 
51.803.  Each  petitioner  should  append 
to  its  petition  the  full  text  of  any  State 
commission  decision  regarding  the 
proceeding  or  other  matter  giving  rise  to 
the  petition  as  well  as  the  relevant 
portions  of  any  transcripts,  letters,  or 
other  documents  on  which  the 
petitioner  relies.  Each  petitioner  should 
also  provide  a  chronology  of  that 
proceeding  or  matter  that  lists,  along 
with  any  other  relevant  dates,  the  date 
the  petitioner  requested 
inten.onnection.  services,  or  network 
elements  pursuant  to  section  251  of  the 
Act,  the  dates  of  any  requests  for 
mediation  or  arbitration  pursuant  to 
section  252(a)(2)  or  (b)(1).  and  the  dates 
of  any  arbitration  decisions  in 
connection  with  the  proceeding  or 
matter.  (No.  of  respondents:  50;  hours 
per  response:  40  hours;  annual  burden: 
2000  hours),  b.  Submission  of  Written 
Comments  by  Interested  Third  Parties. 
Interested  third  parties  may  file 
comments  on  a  preemption  petition  in 
accordance  with  a  public  notice  to  be 
issued  by  the  Commission.  Commenters 
should  provide  identical  material  to  that 
required  of  petitioners  to  the  extent  the 
relevant  documents  or  information  is 
not  already  included  in  the  record  in  the 
proceeding.  (No.  of  respondents:  2; 
hours  per  response:  20  hours:  annua! 


burden:  40  hours).  All  of  the 
requirements  are  used  to  ensure  that 
petitioners  have  complied  with  their 
obligations  under  the  Communications 
Act  of  1934,  as  amended.  Obligation  to 
respond:  Required  to  obtain  benefit. 
OMB  Control  No.:  3060-0830. 

Expiration  Date:  10/31/98. 

Title:  Year  2000  Data  Request  (CCB). 

Form  No.;  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  41 
respondents;  30.04  hour  per  response 
(avg.);  1232  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  One  time. 

Description:  Many  computer  software 
programs  used  throughout  the  world 
were  not  designed  to  take  into  account 
the  date  change  that  will  occur  when  we 
enter  the  year  2000  Computer  and 
technology  experts  are  uncertain  as  to 
the  likely  total  effect  of  this  so-called 
"Millennium  Bug."  All  sectors  of  the 
global  economy  rely  on 
telecommunications  networks.  Failure 
to  avert  significant  network  failures 
could  be  calamitous.  It  is  critical  that 
the  telecommunications  industry  take 
comprehensive  and  effective  action  to 
address  the  Year  2000  (Y2K)  problem. 
Government  and  industry  must  work 
together  to  ensure  that  whatever 
disruptions  occur  do  not  lead  to  outages 
and  failures  throughout  the  nation's 
networks.  Certain  telecommunications 
carriers  and  major  equipment 
manufacturers  have  been  asked  ta 
provide  information  as  requested  in 
letters  mailed  to  them  regarding  steps 
that  have  been  taien  to  prevent  Y2K 
computer  system  failures  when  the  year 
2000  arrives  and  to  share  information 
with  other  companies,  and  post  their 
responses  to  the  questions  on  their 
World  Wide  Website.  Authority:  47 
U.S.C.  sections  151.  218,  403.  The 
information  collected  will  be  used  to 
better  inform  the  FCC  as  to  the 
magnitude  of  the  threat  posed  by  the 
year  2000  problem,  and  to  determine  if 
the  FCC  must  act  if  it  appears  that  the 
remedial  measures  taken  by  industry  are 
not  sufficient  to  avert  significant 
network  outages  The  public  must  be 
assured  that  the  telecommunications 
industry  is  taking  sufficient  steps  to 
meet  the  challenges  presented  by  the 
.Millennium  Bug.  Obligation  to  respond: 
Mandatory. 
O.MB  Control  No.:  3060-0810. 

Expiration  Date:  05/31/2001. 

Title:  Procedures  for  Designation  of 
Eligible  Telecommunications  Carriers 
Pursuant  to  Section  214(e)(6)  of  the 


Communications  Act  of  1934,  as 
amended. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  35 
respondents;  47.14  hour  per  response 
(avg.);  1650  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  The  Conununications  Act 
of  1934,  as  amended  (the  Act),  mandates 
that,  after  the  date  the  Commission's 
rules  implementing  section  254  of  the 
Act,  only  eligible  teleconmiimications 
carriers  may  receive  universal  service 
support.  The  Commission's  rules 
implementing  section  254  of  the  Act 
take  effect  on  January  1,  1998.  Under  the 
Act,  state  commissions  must  designate 
telecommunications  carriers  as  eligible. 
On  December  1.  1997  Public  Law  105- 
125  added  subsection  (e)(6)  to  section 
214(e)  of  the  Act.  New  section  214(e)(6) 
states  that  a  telecommunications 
carriers  that  is  not  subject  to  the 
jurisdiction  of  a  state  may  request  that 
the  Commission  determine  whether  it  is 
eligible.  Specifically,  section  214(e)(6) 
states  that  "(iln  the  case  of  a  common 
carrier  ...  that  is  not  subject  to  the 
jurisdiction  of  a  State  commission,  the 
Commission  shall  upon  request 
designate  such  a  common  carrier  that 
meets  the  requirements  of  paragraph  (1) 
as  an  eligible  telecommunications 
carrier  for  a  service  area  designated  by 
the  Commission  ...  ."  The  Commission 
must  evaluate  whether  such 
telecommimications  carriers,  almost  all 
of  which  are  expected  to  be  companies 
owned  by  Native  American  tribes,  meet 
the  eligibility  criteria  set  forth  in  the 
Act.  The  Commission  must  obtain 
sufficient  information  to  verify 
compliance  with  section  214(e)(6)  so 
that  final  action  may  be  taken  to  avoid 
hardship  on  these  carriers  who  will 
otherwise  lose  the  support  that  they  are 
currently  receiving,  a.  Petition  for 
Designation  as  Eligible 
Telecommujiications  Carriers  Pursuant 
to  Section  214(e)(6).  Carriers  seeking 
designation  from  the  Commission 
pursuant  to  section  214(e)(6)  must 
demonstrate  that  they  fulfill  the 
requirements  of  section  214(e)(1). 
Carriers  seeking  designation  horn  the 
Commission  early  in  1998  are  instructed 
to  provide  a  petition,  b.  Submission  of 
Written  Comments  by  Interested  Third 
Parties.  Oppositions  or  comments  on 
petitions  are  due  10  days  after  a  Public 
Notice  announcing  receipt  of  a  petition 
is  released.  Reply  comments  are  due  7 
days  after  comments  are  due.  The 
Commission  wrill  use  the  information 
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collected  to  determine  whether  the 
telecommunications  carriers  providing 
the  data  are  eligible  to  receive  universal 
service  support.  Obligation  to  comply: 
Required  to  obtain  benefit. 
OmB  Control  No.:  306Q-0828. 

Expiration  Date:  10/31/98. 

Title:  State  Forward-Looking  Cost 
Studies  for  Federal  Universal  Service 
Support  (Public  Notice). 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  47 
respondents:  19  hour  per  response 
(avg.);  893  total  annual  burden  hours  for 
all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  Pursuant  to  Congress's 
directive  in  section  254  of  the 
Telecommunications  Act  of  1996  (1996 
Act)  that  the  Commission  establish 
support  mechanisms  to  ensure  the 
delivery  of  affordable 
telecommunications  service  to  all 
Americans,  the  Commission  determined 
in  the  Order  released  May  8.  1997  that 
universal  service  support  for  rural, 
insular,  and  high  cost  areas  (collectively 
referred  to  as  high  cost  areas)  should  be 
based  on  forward-looking  economic 
costs.  The  Commission  stated  that  it 
will  select  a  forward-looking  economic 
cost  mechanism  for  non-rural  carriers  by 
August  1998  that  will  replace  current 
support  mechanisms  for  non-rural 
carriers  on  January  1.  1999.  In  the 
Universal  Service  Order,  the 
Commission  concluded  that  states  could 
submit  forward-looking  economic  cost 
studies  as  the  basis  for  calculating 
federal  universal  service  high  cost 
support  for  non-rural  carriers  in  lieu  of 
using  the  federal  mechanism  for 
determining  federal  universal  service 
high  cost  support  for  non-rural  carriers. 
The  Commission  adopted  specific 
criteria  to  guide  the  states  as  they 
conduct  those  studies.  The  Commission 
stated  that  it  will  review  each  study 
submitted  by  a  state,  along  with 
applicable  comments.  If  the 
Commission  finds  that  a  state  cost  study 
meets  the  specified  criteria,  the 
Commission  will  approve  the  study  for 
use  in  calculating  federal  support  for 
non-rural  eligible  telecommunications 
carriers  in  rural,  insular,  and  high  cost 
areas  in  that  stale  in  accordance  with 
the  Universal  Service  Order.  If  a  state 
cost  study  fails  to  meet  the  criteria 
adopted  in  the  Universal  Service  Order, 
or  if  a  state  does  not  submit  a  study,  the 
Commission  will  determine  non-rural 
carriers'  forward-looking  economic  cost 
of  providing  universal  service  in  that 
state  according  to  the  Commission's 


forward-looking  cost  methodology.  In  a 
Public  Notice,  we  set  forth  the 
information  we  need  to  evaluate 
whether  a  state's  cost  study  complies 
with  the  criteria  set  forth  in  the 
Universal  Service  Order.  To  enable  the 
Commission  to  make  its  determination 
in  a  timely  fashion,  we  also  set  forth  the 
manner  in  which  this  information 
should  be  presented.  This  collection, 
developed  with  the  assistance  of  the 
Joint  Board,  is  to  be  used  by  all  states 
submitting  cost  studies,  and  should 
simplify  and  standardize  the  submission 
and  review  of  state  cost  studies  for  the 
Commission,  the  states,  and  other 
interested  parties.  The  Commission  will 
use  the  information  collected  to 
evaluate  whether  state  cost  studies  meet 
the  criteria  established  in  the  Universal 
Service  Order.  Obligation  to  respond: 

Voluntary. 

OMB  Control  No.:  3060-0253. 

Expiration  Date:  04/30/2001. 

Title:  Part  68  -  Connection  of 
Telephone  Equipment  to  the  Telephone 
Network  (Sections  68.106.  68.108. 
68.110). 

FormNo.:NJA. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  57,540 
respondents:  .056  hour  per  response 
(avg.);  3270  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  Title  II  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  Section  201  et  al 
provides  the  statutory  authority  for  the 
Commission  to  promulgate  the  rules  and 
regulations  contained  in  Part  68  of  FCC 
Rules.  47  CFR  68.  Part  68  of  FCCs  rules 
and  regulations  establishes  nationwide 
technical  standards  for  telephone  and 
data  equipment  designed  for  connection 
to  the  network.  Part  68  also  sets  forth 
the  terms  and  conditions  for  connection 
and  for  the  registration  of  customer 
provided  terminal  equipment.  The 
purpose  of  part  68  is  to  protect  the 
network  from  certain  types  of  harm  and 
interference  to  other  subscribers. 
Information  submitted  is  used  by  the 
Common  Carrier  Bureau  staff  and  FCC 
Laboratory  for  evaluation  of  equipment 
to  determine  whether  such  equipment 
meets  the  criteria  set  forth  in  part  68  of 
the  Commission's  Rules.  This  is 
necessary  in  order  to  prevent 
improperly  designed  equipment  from 
causing  harm  to  the  nation's  telephone 
network.  Part  68  also  contains  third 
party  disclosures  requirements  and 
notifications  which  are  designed  to 
ensure  that  the  appropriate  parties  are 
notified  when  devices  and  equipment 


are  connected  to  the  network.  Section 
68.106  requires  customers  connecting 
terminal  equipment  or  protective 
circuitry  to  the  telephone  network  to 
provide,  upon  request,  the  particular 
line{s)  to  which  such  connection  is 
made,  the  FCC  registration  number  and 
ringer  equivalence  numbers  necessary  to 
the  telephone  company.  The  customer 
may  be  subject  to  other  requirements 
depending  on  the  components  of  the 
system  being  connected  to  the  network. 
For  example,  customers  who  intend  to 
connect  premises  wiring  other  than 
"fully  protected"  premises  wiring  to  the 
telephone  network  are  required  to  give 
notice  to  the  telephone  company  in 
accordance  with  section  68.215(e).  (No. 
of  respondents:  50,000:  hours  per 
response:  .05  hours:  total  annual 
burden:  2500  hours).  Section  68.108 
requires  telephone  companies  to  notify 
customers  of  possible  discontinuance  of 
service  when  customer's  equipment  is 
malfunctioning  and  to  inform  them  of 
their  right  to  file  a  complaint.  (No.  of 
respondents:  7500;  hours  per  response 
.10  hours;  total  annual  burden:  750 
hours).  Section  68.110  requires 
telephone  companies  to  provide 
technical  information  concerning  inter- 
face parameters  not  specified  in  Part  68 
and  to  notify  customers  of  changes  in 
telephone  company  facilities, 
equipment,  operations  or  procedures 
where  such  changes  can  be  reasonably 
expected  to  render  any  customer's 
terminal  equipment  incompatible  with 
the  telephone  company's 
communication  facilities.  (No.  of 
respondents:  40:  hours  per  response:  .05 
hours;  total  annual  burden:  20  hours). 
The  purpose  of  the  program  is  to 
prevent  harm  to  the  telephone  network 
when  customer-provided  telephone 
equipment  is  connected  to  telephone 
network  company  lines  and  assure  that 
customers  will  not  overload  the 
telephone  lines  with  excessive 
equipment  which  could  degrade  service 
to  the  customer  and  to  others. 
Obligation  to  comply:  Required. 
OMB  Control  No.:  3060-0806. 

Expiration  Date .-08/3 1/98. 

Title:  Universal  Service,  Schools  and 
Libraries  Universal  Service. 

Form  No.:  FCC  Forms  470  and  471. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  60,000 
respondents:  6  hour  per  response  (avg.); 
360,000  total  annual  burden  hours  for 
all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  On  May  8,  1997,  the 
Commission  adopted  rules  in  CC  Docket 
96—45  providing  discounts  on  all 
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telecommunications  services,  Internet 
access,  and  internal  connections  for  all 
eligible  schools  and  libraries.  The 
foil  owing"  forms  are  used  to  implement 
these  requirements  and  obligations:  a. 
FCC  Form  470  -  Description  of  Services 
Requested  and  Certification.  Schools 
and  libraries  ordering 
telecommunications  services.  Internet 
access,  and  internal  connections  under 
the  universal  service  discount  program 
must  submit  a  description  of  the 
services  desired  to  the  Administrator. 
Schools  and  libraries  may  use  the  same 
description  they  use  to  meet  the 
requirement  that  they  generally  face  to 
solicit  competitive  bids.  The 
Administrator  will  then  post  a 
description  of  the  services  sought  on  a 
website  for  all  potential  competing 
service  providers  to  see  and  respond  to 
as  if  they  were  requests  for  proposals 
(RFPs).  47  CFR  =^4.504(b)92),  47  CFR 
54.504(b){3J.  Pursuant  to  section  254(h) 
of  the  1996  Act,  schools  and  libraries 
must  certify-  under  oath  that:  (1)  the 
school  or  library  is  an  eligible  entity 
under  section  254(h)(4);  (2)  the  services 
requested  will  be  used  solely  for 
educational  purposes;  (3)  the  services 
will  not  be  sold,  resold,  or  transferred  in 
consideration  for  money  or  any  other 
thing  of  value;  and  (4)  if  the  services  are 
being  purchased  as  part  of  an  aggregated 
purdhase  vnth  other  entities,  the 
identities  of  all  co-purchasers  and  the 
portion  of  the  services  being  purchased 
by  the  school  or  library.  47  CFR 
54.504(b)(2).  For  schools  ordering 
telecommunications  services  at  the 
individual  school  level  (i.e..  primarily 
non-public  schools),  the  person  ordering 
such  services  should  certify  to  the 
Administrator  the  percentage  of 
students  eligible  in  that  school  for  the 
national  school  lunch  program  (or  other 
comparable  indicator  of  economic 
disadvantage  ultimately  selected  by  the 
Commission).  This  requirement  arises  in 
the  context  of  determining  which 
schools  are  eligible  for  the  greater 
discounts  being  offered  to  economically 
disadvantage  schools.  For  schools 
ordering  telecommunications  services  at 
the  school  district  level,  the  person 
ordering  such  services  for  the  school 
district  should  certify  to  the 
Administrator  the  number  of  students  in 
each  of  its  schools  eligible  for  the 
national  school  lunch  program  (or  other 
comparable  indicator  of  economic 
disadvantage).  Schools  and  libraries 
must  also  certify  that  they  have 
developed  a  technology  plan  that  has 
been  approved  by  an  independent  entity 
or  the  Administrator.  The  technology 
plan  should  demonstrate  that  they  will 
be  able  to  deploy  any  necessary 


hardware,  software,  and  wiring,  and  to 
undertake  any  necessary  teacher 
training  required  to  use  the  services 
ordered  pursuant  to  the  section  254(h) 
discount  effectively,  47  CFR 
54.504(b)(2).  (No.  of  respondents: 
50,000;  hours  per  response:  6  hours; 
total  annual  burden;  300,000).  b.  FCC 
Form  471  -  Services  Ordered  and 
Certification.  Schools  and  libraries  that 
have  ordered  telecomm.unications 
services,  Internet  access,  and  internal 
connections  under  the  universal  service 
discount  program  must  file  FCC  form 
471  with  the  Administrator.  This  form 
requires  schools  and  libraries  to  indicate 
whether  funds  are  being  requested  for 
an  existing  contract,  a  master  contract  or 
whether  it  wishes  to  terminate  service. 
Form  471  requires  schools  and  libraries 
to  list  all  services  that  have  been 
ordered  and  the  corresponding  discount 
to  which  it  is  entitled.  The  school  or 
library  must  also  estimate  its  funding 
needs  for  the  current  funding  year  and 
for  the  following  funding  year.  47  CFR 
54.504(b)(2).  (No.  of  respondents: 
60,000;  hours  per  response:  6  hours; 
total  annual  burden:  360.000).  All 
schools  and  libraries  planning  to  order 
services  eligible  for  universal  service 
discounts  must  file  FCC  forms  470  and 
471.  The  purpose  of  this  information  is 
to  help  determine  which  schools  are 
eligible  for  the  greater  discounts. 
Schools  and  libraries  must  certify  to  the 
Administrator  that  they  have  developed 
an  approved  technology  plan  via  Form 
470.  Copies  of  the  forms  may  be 
obtained  via  e-mail  from: 
<www.neca.org>.  Obligation  to  respond: 
Required  to  obtain  benefits. 
OMB  Control  No.:  3060-0804. 

Expiration  Date:  08/31/98. 

iTitle:  Universal  Service  -  Health  Care 
Providers  Universal  Service  Program. 

Form  No.:  FCC  Forms  465,  466,  467, 
and  468. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  18,400 
respondents;  6.6  hour  per  response 
(avg.);  121.500  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  FCC  Form  465  - 
Description  of  Services  Requested  and 
Certification.  All  health  care  providers 
requesting  services  eligible  for  universal 
service  support  must  file  a  Description 
of  Services  and  Certification  form  with 
the  Administrator.  Filing  this  form  is 
the  first  step  a  health  care  providers 
must  take  to  participate  in  the  universal 
service  program.  The  Administrator  will 
then  post  a  description  of  the  services 
sought  on  a  website  for  all  potential 


competing  service  providers  to  see  and 
respond  to  as  if  they  were  requests  for 
proposals  (RFPs).  (No.  of  respondents: 
12,000;  hours  per  response:  2,5;  total 
annual  burden:  30,000).  FCC  Form  466 
-  Services  Ordered  and  Certification.  All 
health  care  providers  ordering  services 
that  are  eligible  for  universal  service 
support  must  file  a  Services  Ordered 
and  Certification  Form  with  the 
Administrator.  47  CFR  54,603(b)(4). 
Form  466,  Services  Ordered  and 
Certification  will  be  used  to  ensure 
health  care  providers  have  selected  the 
most  cost-effective  method  of  providing 
the  requested  services  as  set  forth  in  47 
CFR  54.603(b)(4).  FCC  Form  466  is  also 
the  means  by  which  an  applicant 
informs  the  Administrator  that  it  has 
entered  a  contract  with  a 
telecommunications  service  provider  for 
services  that  are  supported  under  the 
universal  services  support  program.  The 
administrator  must  receive  this  form 
before  it  can  commit  universal  service 
funds  to  support  the  services  for  which 
the  applicant  has  contracted.  (No.  of 
respondents:  15,000;  hours  per 
response:  1.5  hours;  total  annual 
burden:  22,500  hours).  FCC  Form  467, 
Receipt  of  Service  Confirmation.  All 
health  care  providers  that  are  receiving 
supported  telecommunications  service 
must  file  this  form  with  the 
Administrator.  The  data  in  the  report 
will  be  used  to  ensure  that  health  care 
providers  are  receiving  the  ser\ices  they 
have  contracted  for  with 
telecommunications  service  providers 
so  that  universal  service  support  may  be 
appropriate  to  the  telecommunications 
service  provider  pursuant  to  47  CFR 
54.611.  (No.  of  respondents:  12,000; 
hours  per  response:  1.5  hours;  total 
annual  burden:  18,000  hours).  FCC 
Form  468,  Telecommunications  Service 
Providers  Support.  All  health  care 
providers  ordering  services  eligible  for 
universal  service  support  must  file  this 
form.  The  data  in  the  report  will  be  used 
to  ensure  that  health  care  providers 
have  calculated  the  amount  of  universal 
service  support  as  set  forth  in  47  CFR 
54.609(b).  Telecommunications  carriers 
must  complete  Form  468  by  indicating 
the  rural  and  urban  rates  for  the  service 
they  have  provided  and  the  amount  of 
the  discount  for  which  they  must  be 
reimbursed,  and  return  it  to  the  health 
care  provider.  The  health  care  provider 
must  attach  it  to  Form  466  and  file  both 
forms  with  the  administrator.  (No.  of 
respondents:  3400;  hours  per  response: 
1.5  hours;  total  annual  burden:  51.000 
hours  (assuming  10  submissions  per 
respondent)).  These  forms  are  used  to 
administer  the  health  care  providers 
universal  service  program.  The 
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intomiation  is  used  prundtily  to 
determine  eligibility.  Copies  of  the 
forms  may  be  obtained  via  e-mail  from: 
< www.neca.org>.  Obligation  to  respond. 
Required  to  obtain  benefit.  Public 
reporting  burden  for  the  collections  of 
information  is  as  noted  above.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management.  Washington,  D.C.  20554. 

Federal  Conununications  Commission. 

Maf^alie  Roman  Salaa. 

Secretary. 

jFR  Doc.  98-12665  Filed  S-12-98;  8:45  am) 
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[Raport  No.  2275] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

May  7.  1998 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239,  1919  M  Street.  N.W.. 
Washington.  DC.  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  Inc..  (202)  857-3800.  Oppositions 
to  these  petitions  must  be  filed  May  28, 
1998  See  §  1.4(b)(1)  of  the  Commissions 
rule  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Advanced  Television 
Systems  and  Their  Impact  Upon 
Existing  Television  Broadcast  Service 
(MM  Docket  No.  87-268.  FCC  98-23). 

Number  of  Petitions  Filed:  10. 

Federal  Communications  Commission.  ^ 

Magalie  Roman  Salas, 

Secretory 

|FR  Doc  98-12669  Filed  S-12-98:  8:45  ami 
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FEUtHAL  ULPOSIT  INSURANCE 
CORPORATION 

Affordable  Housing  Advisory  Board 
Mt»eting 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordant  with  the 
Federal  Advisory  Committee  Act.  5 
use.  App..  established  by  the 
Resolution  Trust  Corporation 
Completion  Act.  Pub.  L.  103-204. 
section  14(b).  107.  Stat.  2369.  2393- 
2395  (1993),  announcement  is  hereby 
published  of  the  first  meeting  of  the 
Affordable  Housing  Advisory  Board 
(AHAB)  for  1998.  Due  to  administrative 
scheduling,  this  meeting  notice  will  be 
published  less  than  fifteen  days  prior  to 
the  meeting.  The  meeting  is  open  to  the 
public. 

DATES:  The  Federal  Deposit  Insurance 
Corporation.  Affordable  Housing 
Advisory  Board  will  hold  its  first 
meeting  of  1998  on  Wednesday.  May  27, 
1998  in  Washington.  DC,  from  2:00  pm 
to  4:00  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  following  location:  Federal  Deposit 
Insurance  Corporation.  Board  Room 
6010,  550  17th  Street,  Northwest. 
Washington.  DC.  20429. 
FOR  FURTHER  INFORMATION  CONTACT: 
Danita  M.C.  Walker.  Committee 
Management  Officer.  Federal  Deposit 
Insurance  Corporation.  1776  F  Street. 
NW.  Room  3064,  Washington,  DC. 
20429.  (202)  898-67n 
SUPPLEMENTARY  INFORMATION:  The  Board 
consists  of  the  Secretary  of  Housing  and 
Urban  Development  (HUD)  or  delegated; 
the  Chairperson  of  the  Board  of 
Directors  of  the  FDIC.  or  delegates:  the 
Chairperson  of  the  Oversight  Board,  or 
delegate;  four  persons  appointed  by  the 
General  Deputy  Assistant  Secretary  of 
HUD  who  represents  the  interests  of 
individuals  and  organizations  involved 
in  using  the  affordable  housing 
programs,  and  two  former  membersof 
the  Resolution  Trust  Corporations 
Regional  Advisory  Boards.  The  AHAB's 
original  charter  was  issued  March  9. 
1994  and  re-chartered  on  February  26, 
1996.  and  January  15.  1998. 

Agendas:  An  agenda  will  be  available 
at  the  meeting.  At  this  session,  the 
Board  will  (1)  Report  on  the  status  of  the 
FDIC  Affordable  Housing  Program  Sales 
and  Monitoring.  (2)  Discuss  the  status  of 
Board  recommendations  of  the  roles  that 
regulators  can  play  in  facilitating 
affordable  housing.  (3)  Discuss  status  of 
transitioning  the  Affordable  Housing 
Program  to  the  FDIC  Dallas  office  and, 
(4)  Discuss  other  policies  and  programs 
related  to  the  provision  of  affordable 
housing.  The  AHAB  will  develop 
recommendations  at  the  conclusion  of 
the  Board  meeting. 

The  AHAB's  chairperson  or  its 
Delegated  Federal  Officer  may  authorize 
a  member  or  members  of  the  public  to 
address  the  AHAB  during  the  public 
forum  portion  of  the  session. 


statements:  interested  person  may 
submit,  in  writing,  data,  information  or 
views  on  the  issues  pending  before  the 
Affordable  Housing  Advisory  Board 
prior  to  or  at  the  meeting.  Seating  for  the 
public  is  available  on  a  first-come  first- 
served  basis. 

Dated:  May  8.  1998. 
Danita  M.C.  Walker. 
Committee  Management  Officer.  Federal 
Deposit  Insurance  Corporation. 
|FR  Doc  98-12675  Filed  5-12-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

Ine  notilicaiils  iisiea  (wiuw  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are  • 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  27, 
1998. 

A.  Federal  Reserve  Bank  of  .\tlanta 
(Lois  Berthaume.  Vice  Frtsiderit)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

J  CM/FS  Reeves  Investments,  LP.. 
West  Point.  Georgia  (Charles  M.  Reeves 
and  Frances  S.  Reeves,  general 
partners);  to  retain  voting  shares  of 
Valley  National  Corporation,  Lanett, 
Alabama,  and  thereby  indirectly  retain 
voting  shares  of  Valley  National  Bank  of 
Lanett,  Lanett.  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  7.  1998. 
lennifier ).  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  98-12620  Filed  5-12-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
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Act  of  1956  (12  use.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
insi>ection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  8,  1998. 

A   Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

7  Farmers  Bancshares.  Inc., 
Hardinsburg.  Kentucky;  to  acquire  up  to 
30  percent  of  the  voting  shares  of 
Leitchfield  Deposit  Bancshares,  Inc.. 
Leitchfield.  Kentucky,  and  thereby 
indirectly  acquire  Leitchfield  Deposit 
Bank  &  Trust  Company.  Leitchfield, 
Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D,  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1 .  Farmers  Bancshares.  Lincoln, 
Kansas;  to  merge  with  Beverly 
Bankshares,  Inc.,  Beverly.  Kansas,  and 
thereby  indirectly  acquire  Beverly  State 
Bank.  Beverly,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  7,  1996. 
Jennifer  J  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-12621  Filed  5-12-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reser\'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  8,  1998. 

.\.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
.\ssistant  Vice  FVesident)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Union  Bankshares  Corporation, 
Bowling  Green,  Virginia;  to  merge  with 
Rappahannock  Bankshares,  Inc., 
Washington,  \irginia,  and  thereby 
indirectly  acquire  The  Rappahannock 
National  Bank  of  Washington, 
Washington.  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  Presidentj  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

J .  First  TeleBanc  Corporation, 
Sanford,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Boca 
Raton  First  National  Bank,  Boca  Raton. 
Florida. 

2.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
Villages  Bankshares.  Inc.,  Tampa. 
Florida,  and  thereby  indirectly  acquire 
The  Village  Bank  of  Florida,  Tampa, 

^I'-^riHa 


J.  Regions  Financial  Corporation. 
Birmingham,  Alabama;  to  merge  with 
First  Community  Banking  Services 
(formerly  Fayette  County  Bancshares), 
Peachtree  City,  Georgia,  and  thereby 
indirectly  acquire  First  Community 
Bank  (formerly  Fayette  County  Bank). 
Peachtree  City.  Georgia 

4.  Regions  Financial  Corporation, 
Birmingham.  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  Etowah 
Bank.  Canton.  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  8,  1998 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  98-12657  Filed  5-12-98;  8:45  am) 
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FEDERAL  TRADE  COMW^SSiON. 

Agency  Informatior  CoiiecTior, 
Activities,  Proposed  Coitection; 
Comment  Request    Extension 

agency:  Federai  I rade  commission. 
AC"^iON:  Notice. 

SUMMARr:  The  FTC  is  soliciting  pubUc 
comments  on  proposed  extensions  of 
Paperwork  Reduction  Act  clearances  for 
information  collection  requirements  for 
a  regulation  that  the  Corrunission  issues 
and  enforces  and  for  a  study  to  assess 
the  effectiveness  of  Commission 
divestiture  orders  in  merger  cases. 
These  Office  of  Management  and  Budget 
(OMB)  clearances  expire  on  July  31. 
1998.  The  FTC  proposes  that  OMB 
extend  its  approval  for  the  regulation  an 
additional  three  years  from  clearance 
expitation  and  that  approval  for  the 
divestiture  order  study  be  extended 
through  December  31.  1999.  The 
proposed  information  collection 
requirements  described  below  will  be 
submitted  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act. 

DATES:  Conunents  must  be  submitted  on 
or  before  July  13,  1998. 
ADDRESSES:  Send  written  comments  to 
Gar>  M.  Greenfield,  Office  of  the 
General  Counsel,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
(202)  326-2753,  All  comments  should 
be  identified  as  responding  to  this 
notice 

FOR  FURTHER  INFORMATION  COhfTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Gary  M.  Greenfield,  Attorney,  Office  of 
the  General  Counsel,  202-326-2753. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  Uus  NoUce  is  to  solicit 
comments  from  members  of  the  public 
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Bi  I'd  fluencies  concerning  the 

f>u,y,,^,.,  I  ollections  of  information  to. 
1)  Evaluate  whether  the  proposed 
collection  of  infonnalion  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  aKency.  including 
whether  the  information  will  have 
practical  utility;  [2)  Evaluate  the 
accuracy  of  the  agency  "s  estimate  of  the 
burden  of  the  proposed  collet:tion  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  The  FTC  will  submit  the 
proposed  information  collection 
requiipments  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended). 

The  relevant  information  collection 
requirements  are  as  follows: 

1.  The  Telemarketing  Sales  Rule,  16 
CFR  *art  310  (OMB  Ckintrol  Number 
3084-0097) 

Description  of  the  collection  of 
information  and  proposed  use  The 
Telemarketing  Sales  Rule  implements 
the  Telemarketing  and  Consumer  Fraud 
and  Abuse  Prevention  Act,  15  U.S.C. 
6101-6108  (Telemarketing  Act"  or 
"the  Act").  The  Act  seeks  to  prevent 
deceptive  or  abusive  telemarketing    . 
practices.  The  Act  mandates  certain 
disci  jsures  by  telemarketers,  and  directs 
the  Commission  to  consider 
recoidkeeping  requirements  in  its 
pron  ulgation  of  a  telemarketing  rule  to 
address  such  practices.  As  required  by 
the  Act,  the  Telemarketing  Rule 
mandates  certain  disclosures  regarding 
telephone  sales  and  requires 
telemarketers  to  retain  certain  records 
regarding  advertising,  sales,  and 
employees.  The  disclosures  provide 
consumers  with  information  necessary 
to  make  informed  purchasing  decisions. 
The  records  are  available  for  inspection 
by  the  Commission  and  other  law 
enforcement  personnel  to  determine 
compliance  with  the  Rule. 

Ei  timate  of  information  collection 
annual  hourly  burden:  9,053,000  hours. 
The  estimated  recordkeeping  burden 
hours  are  50.000.  The  estimated 
combined  burden  hours  related  to  the 
reqi  ired  disclosures  under  the  Rule  are 
9,003.000.  for  an  estimated  total  of 
9,053,000  burden  hours. 


Hfcurdkeeping  At  the  time  the 
Commission  issued  the  Rule,  it 
estimated  that  during  the  initial  and 
subsequent  years  af^er  the  Rule  took 
effect,  only  ioo  entities  a  year  would 
find  it  necessary  to  revise  their  practices 
to  conform  witti  the  Rule  and  that  it 
would  take  each  such  entity 
approximately  100  hours  to  assemble 
information  or  develop  a  compliant 
recordkeeping  system,  for  a  total  of 
10.000  burden  hours  a  year.  The 
Commission  received  no  comments  of 
any  kind  in  connection  with  this 
estimate  when  it  was  issued  and  this 
estimate  continues  to  be  appropriate. 
There  is  no  reason  to  believe  that  the 
number  of  new  entrants  into  the 
telemarketing  field  who  find  it 
necessary  to  create  a  different 
recordkeeping  system  as  a  result  of  the 
Rules  recordkeeping  requirements  has 
increased.  Of  the  estimated  39,900 
industry  members  who  have  already 
assembled  or  maintained  the  required 
records  and  recordkeeping  system,  staff 
estimates  that  each  member  requires 
only  one  hour  a  year  to  comply  with  the 
Rule's  recordkeeping  requirements 
(39,900  hours).  Therefore,  the  total 
yearly  burden  hours  associated  with  the 
Rule's  recordkeeping  requirements  is 
49,900.  The  Commission  requests  this 
figure  be  rounded  to  50.000  hours. 

Disclosure  In  connection  with  issuing 
the  Rule  and  obtaining  MOB  clearance, 
staff  previously  estimated  that  the 
39.900  (rounded  to  40.000)  industry 
members  make  approximately  9  billion 
calls  per  year,  or  225,000  calls  per  year 
per  company.  The  Telemarketing  S^le 
Rule  provides  that  if  an  industry 
member  chooses  to  solicit  inbound  calls 
from  consumers  by  advertising  media 
other  than  direct  mail  or  by  using  direct 
mail  solicitations  that  make  certain 
required  disclosures,  that  member  is 
exempted  from  complying  with  other 
disclosures  required  by  the  Rule. 
Because  the  burden  of  complying  with 
written  disclosures  is  less  than  the 
burden  of  complying  with  the  Rule's 
oral  disclosure  requirements,  staff 
estimated  that  at  least  9,000  firms  will 
choose  to  adopt  marketing  methods  that 
exempt  them  from  the  oral  disclosure 
reguirements. 

In  cormection  with  issuing  the  Rule, 
staff  estimated  that  it  takes  7  seconds  for 
telemarketers  to  disclose  the  required 
outbound  r^ll  information  described 
above.  Staff  also  estimated  that  at  least 
60%  of  calls  result  in  "hang-ups"  before 
the  seller  or  telemarketer  can  make  all 
the  required  disclosures.  Staff  estimated 
that  "hang-up"  calls  last  for  only  2 
seconds.  Accordingly,  staff  estimates 
that  the  total  disclosure  burden 
associated  with  these  initial  disclosure 


requirements  is  approximately  250 
hours  per  firm  (90,000  non-hang  up 
calls  (40%  of  225.000)  x  7  seconds  per 
call  +  135.000  hang-up  calls  (60%  of 
225.000)  X  2  seconds  per  call).  Thus,  the 
total  burden  for  the  31.000  firms 
choosing  marketing  methods  that 
require  these  oral  disclosures  is  7.75 
million  hours.  When  the  Commission 
initially  published  this  estimate,  it 
received  no  comments  and  staff  believes 
such  estimates  remain  appropriate. 

The  Rule  also  requires  additional 
disclosures  before  the  customer  pays  for 
goods  or  services.  Specifically,  the 
sellers  or  telemarketers  must  disclose 
the  total  costs  to  purchase,  receive,  or 
use  the  offered  goods  or  services:  all 
material  restrictions:  and  all  material 
terms  and  conditions  of  the  seller's 
refund,  cancellation,  exchange,  or 
repurchase  policies  if  a  representation 
about  the  policy  is  a  part  of  the  sales 
offer.  If  a  prize  promotion  is  involved, 
the  telemarketer  must  also  disclose 
information  about  the  non-purchase 
entry  method  for  the  prize  promotion. 
Staff  estimates  that  approximately  10 
seconds  is  necessary  to  make  these 
required  disclosures.  However,  these 
disclosures  need  only  be  made  where  a 
call  results  in  an  actual  sale  or  before 
the  consumer  pays.  Staff  estimates  that 
sales  occur  in  approximately  6  percent 
of  telemarketing  calls.  Accordingly,  the 
estimated  burden  for  the  disclosures  is 
37.5  hours  per  firm  (13.500  calls— 0%  of 
225.000 — resulting  in  a  sale  x  10 
seconds)  or  1.163  million  hours  for  the 
31.000  firms  choosing  marketing 
methods  that  require  oral  disclosures. 
When  the  Commission  initially 
published  this  estimate,  it  received  no 
comments  and  staff  believes  such 
estimates  remain  appropriate. 

Alternatively,  the  disclosures  required 
before  the  customer  pays  for  goods  or 
services  may  be  in  writing.  Usually,  this 
would  occur  during  a  solicitation  or 
mass  mailing.  Staff  estimates  that 
approximately  9.000  firms  will  choose 
to  comply  with  this  optional  written 
disclosure  requirement.  Those  firms  are 
likely  to  be  the  same  firms  that  would 
choose  to  advertise  through  written 
materials,  and  the  burden  of  adding  the 
disclosures  required  by  the  Rule  is 
probably  minimal.  However,  staff  has  no 
reliable  data  from  which  to  conclude 
that  there  is  no  separately  identifiable 
burden  associated  with  this  provision. 
Therefore,  staff  estimates  that  a  typical 
firm  will  spend  approximately  10  hours 
per  year  engaged  in  activities  ensuring 
compliance  with  this  provision  of  the 
Rule,  for  an  estimated  burden  of  90.000 
hours.  When  the  Commission  initially 
published  this  estimate,  it  received  no 
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comments  and  staff  believes  such 
estimates  remain  appropriate. 

Estimate  of  information  collection 
and  cost  burden:  $34 Ml. 000. 

(a)  Total  capital  and  start  up  costs- 
Staff  estimates  that  the  capital  and  start 
up  costs  associated  with  the 
Telemarketing  Sales  Rule's  information 
collection  requirements  are  de  minimis. 
The  Rule's  recordkeeping  requirements 
do  not  mandate  that  records  be  kept  in 
any  particular  form.  While  the 
recordkeeping  requirements  necessitate 
that  the  affected  entity  have  some 
storage  device,  virtually  every  entity  is 
likely  to  already  possess  the  means  to 
store  the  required  records.  Most  entities 
keep  the  typ)e  of  records  required  by  the 
Rule  in  the  ordinary  course  of  business. 
Even  assuming  that  an  entity  found  it 
necessary  to  purchase  a  storage  device, 
which  could  be  as  inexpensive  as  a 
cardboard  box.  when  the  cost  of  the 
device  is  annualized  over  its  useful  life, 
the  annual  expenditure  is  likely  to  be 
verv  small. 

"fhe  Rule's  disclosure  requirements 
require  no  capital  expenditures. 

(b)  Total  operation/maintenance/ 
purchase  of  services  costs:  The  Rule's 
recordkeeping  requirements  necessitate 
that  companies  maintain  records. 
Accordingly,  affected  entities  have  to 
expend  some  capital  on  office  supplies 
such  as  file  folders,  computer  diskettes, 
or  paper  in  order  to  comply  with  the 
Rule's  recordkeeping  requirements. 
Although  staff  believes  that  most 
affected  entities  would  maintain  the 
required  records  in  the  ordinar\^  course 
of  business,  staff  estimates  that  the 
approximately  40.000  industry  members 
affected  by  the  Rule  spend  an  annual 
amount  of  $50  each  on  office  supplie*; 
as  a  result  of  the  Rule's  recordkeeping 
requirements,  for  a  total  recordkeeping 
cost  burden  of  52.000,000 

In  connection  with  the  Rule's 
disclosure  requirements,  telemarketing 
firms  may  incur  additional  costs  for 
telephone  service,  assuming  that  the 
firms  spend  more  time  on  the  telephone 
with  customers  as  a  result  of  the 
required  disclosures.  As  indicated 
above,  staff  believes  that  the  hour 
burdens  relating  to  the  required 
disclosures  amount  to  9.003,000  hours. 
Assuming  all  calls  to  customers  are  long 
distance  and  a  commercial  calling  rate 
of  6  cents  per  minute  ($3.60  an  hour), 
affected  entities  as  a  whole  may  incur 
up  to  $32,410,800  in 
telecommunications  costs  as  a  result  of 
the  Rule's  disclosure  requirements. 

As  indicated  pre\'iGusiy.  staff 
estimates  that  approximately  9,000 
entities  will  choose  to  comply  with  the 
Rule  through  written  disclosures. 
However,  staff  estimated  that  those 


companies  incur  no  additional  capital 
expenses  as  a  result  of  the  Rule's 
requirements  because  they  are  likely  to 
provide  written  information  to 
prospective  customers  in  the  ordinary 
course  of  business  and  adding  the 
required  disclosures  to  that  written 
information  does  not  require  any 
supplemental  expenditures.  Thus,  the 
total  estimated  cost  burdens  associated 
with  the  Rule's  information  collection  is 
$34,411,000  (rounded  to  nearest 
thousand). 

2   Study  of  the  Fffpctiveness  of 
Commission  Divestiture  Orders  in 
Merger  Cases  (OMB  Control  Number 
3084-0115) 

Description  of  the  collection  of 
information  and  proposed  use:  "The  • 
Commission  is  directed  to  prevent 
"unfair  methods  of  competition"  under 
Section  5  of  the  Federal  Trade 
Commission  Act  ("FTC  Act").  15  U.S.C. 
45,  and  is  authorized  to  enforce  the 
Clayton  Act's  proscriptions  against 
anticompetitive  mergers.  15  U.S.C.  18, 
21.  Under  these  general  authorities,  the 
Commission  examines  transactions  to 
determine  whether  anticompetitive 
effects  are  likely  and  then  fashions 
remedies  that  it  believes  are  necessary 
to  alleviate  the  likely  anticompetivie 
effects. 

In  1978,  the  Commission  began  a 
divestiture  remedy  similar  to  what 
appears  in  current  orders.  Generally, 
respondents  are  asked  to  divest  a 
package  of  assets  (deemed  to  be 
commercially  viable  based  on  the 
investigative  staffs  knowledge  of  the 
relevant  market)  within  a  specified  time 
to  a  buyer  to  be  approved  by  the 
Commission. 

In  1995.  the  FTC's  Bureau  of 
Competition  and  Bureau  of  Economics 
undertook  a  pilot  study  to  determine 
whether  a  more  comprehensive  study  of 
Commission  divestiture  orders  would  be 
feasible  and  productive.  The  staff 
concluded  that  further  study  is 
necessary  to  draw  more  general 
conclusions  about  the  effectiveness  of 
the  Commission's  divestiture  process  as 
the  circumstances  surrounding  the 
orders  varv  widely.  OMB  subsequently 
granted  clearance  for  such  an  expanded 
study.  Pursuant  to  that  authority,  FTC 
staff  have  interviewed  numerous  buyers 
of  assets  or  businesses  and  respondents 
in  the  study  As  with  the  pilot  study,  the 
information  that  staff  have  obtained 
continues  to  offer  important  insights 
into  the  effectiyeness  of  the  divestiture 
process 

Accordingly,  the  Commission's 
Bureau  of  Competition  and  Bureau  of 
Economics  staff  will  continue  to 
conduct  interviews  with  buyers  and 


respondents  in  order  to  complete  its 
review  of  the  36  sample  orders 
comprising  its  study.  Thereafter,  staff 
will  interview  third-parties  and  solicit 
sales  data  from  buyers  and  respondents. 
The  objectives  of  the  study  continue  to 
be  to  determine:  (1)  The  effectiveness  of 
Commission  orders  that  seek  to  preserve 
or  reestablish  competition  where  the 
Commission  has  permitted  a  merger  but 
required  divestiture  of  certain  assets:  (2) 
The  influence  of  certain  provisions  in 
Commission  orders  (e.g.,  length  of  time 
permitted  for  divestiture  of  "crown 
jewel"  provisions)  on  the  timeliness  of 
divestitures  and  on  the  success  of  the 
business  or  assets  divested;  (3)  The 
influence  of  divestiture  procedures  used 
by  respondent  to  find  a  buyer  on  the 
timeliness  of  the  divestitures  and  on  the 
success  of  the  business  or  assets 
divested;  (4)  The  influence  of  the 
divestiture  contract  on  the  success  of 
the  divested  business  or  assets;  (5)  The 
influence  of  the  type  of  assets  divested 
on  the  success  of  the  divested  business; 
(6)  The  influence  of  the  type  of  buyer  on 
the  success  of  the  divested  business: 
and  (7)  Whether  respondents  have  fully 
complied  with  the  requirements  under 
the  order. 

Securing  information  about  the 
success  of  divested  businesses  (or 
businesses  that  have  acquired  divested 
assets)  would  provide  a  better 
understanding  of  the  kind  of  order 
provisions  most  likely  to  lead  to 
successful  divestitures.  The  survey  is 
designed  to  expand  the  Commission's 
knowledge  by  eliciting,  across  a  broad 
spectrum  of  industries,  information  to 
evaluate  the  success  of  divestitures. 
Such  information  is  likely  to  enhance 
the  Commission's  law  enforcement 
mission. 

Estimate  of  information  collection 
annual  hourly  burden:  1,000  hours 
(rounded).  The  information  to  be 
collected  will  be  obtained  by  telephone 
interviews,  document  requests,  and  a 
questionnaire.  Staff  will  conduct 
telephone  interviews  with  respondents, 
buyers  of  divested  assets  or  businesses, 
and  third  parties  (such  as  competitors, 
customers,  and  suppliers).  The 
divestiture  study  includes  a  total  of  51 
divestitures  arising  out  of  36  orders. 
Staff  have  already  interviewed  32 
buyers  and  6  respondents;  thus  it  will 
contact  another  19  buyers  and  30 
respondents.  It  will  also  contact  153 
third-parties  (on  average,  three  per 
divestiture)  for  a  total  of  202  remaining 
telephone  interviews.  All  of  the 
remaining  interviews,  like  those  already 
conducted,  should  take  about  1.5  hours 
to  complete,  for  a  total  burden  estimate 
of  approximately  303  hours. 
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Attur  uilorviewiii}i[  buyefi  diid 
respondents,  staff  will  ask  them  to 
submit  financial  documents  for  a  five- 
year  period  beginning  the  year  before 
the  divestiture  occurred.  To  the  extent 
that  no  such  financial  documents  exist, 
staff  will  not  request  that  such 
documents  be  prepared.  Because  only 
documents  already  in  existence  will  be 
requested,  the  anticipated  burden  of 
producing  these  documents  will  be 
minimal,  approximately  two  hours  per 
participant,  for  a  total  of  174  hours  (51 
buyers  ■••  36  respondents=87.  87x2=174). 

Staff  is  also  asking  respondents  and 
buyers  to  complete  a  two-question  chart 
that  requests  sales  in  dollars  and  units 
of  the  product  that  was  the  subject  of 
the  Commission's  concern  in  the  case 
over  a  five-year  period  beginning  the 
year  before  the  divestiture.  Staff 
estimates  that  the  burden  on  each 
participant  to  provide  this  information 
will  be  4  hours,  for  a  total  of  348  hours 
(51  buyers  ■♦■  36  respondents  =87, 
87x4=348).  The  total  cumulative  burden 
of  the  document  production  will  be  522 
hours  (174+348).  The  estimated  total 
burden  for  the  entire  study  is  therefore 
calculated  to  be  825  hours  (303-t-522). 
which  has  been  rounded  to  1.000  hours 
to  allow  for  small  additions  such  as 
subsequent  buyers  of  divested  assets. 

Estimate  of  Information  Collection 
Annual  Cost  Burden:  none. 

Capital  equipment/start-up/operation 
and  maintenance/other  non-labor  costs: 
Not  applicable.  The  date  for  the  study 
are  being  collected  in  two  principal 
ways.  Staff  is  conducting  telephone 
interviews  and  asking  respondents  to 
respond  to  a  brief  questionnaire.  Neither 
the  telephone  interviews  nor 
respondents'  responses  to 
questionnaires  require  any  capital 
expenditure  by  respondents.  Interviews 
solely  involve  respondents  making 
available  one  or  more  company  officials 
for  approximately  1  Vz  hours.  The 
questionnaires  ask  respondents  to 
provide  only  information  that  they 
maintain  within  the  ordinary  and  usual 
course  of  their  business.  No  additional 
cost  burden  is  imposed  on  respondents. 
Debra  A.  Valeatine, 
General  Counsel. 
|FR  Doc  9ft-12661  Filed  5-12-98:  8:45  ami 
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Centers  for  Disease  Control  and 
Prevention 

[Program  Anrwuncement  98054] 

Programs  lor  r'-ie  Prf>v<-»p!io'''  of  F.re 
Related  Injury's    N.,.*i.,,('  j'  Avanabinry 
of  Funds  for  F.so    Year  1 998 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CIX]).  announces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  cooperative  agreements  for 
programs  to  prevent  fire  related  injuries. 

CEKZ  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Unintentional  Injuries.  (For 
ordering  a  copy  of  "Healthy  People 
2000,"  see  the  Section  "WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION.") 

Authority 

This  program  announcernent  is 
authorized  under  Sections  3D1,  317,  and 
391A  (42  U.S.C.  241.  247b.  and  280b- 
280b-3)  of  the  Public  Health  Service  Act 
as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
State  public  health  agencies  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia.  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia.  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Paiau. 

Applicants  funded  under  Program 
Announcement  780  are  eligible  to  apply 
under  this  Announcement.  The 
proposed  target  areas  for  this 
Announcement  must  be  different  than 
those  currently  being  funded  by  CDC. 

Note:  Effective  January  1. 1996.  Public  Law 
104-65  states  that  an  organization  described 


in  section  50UcJl4)  ol  Uie  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  to  receive 
Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  '^^^i**^  fcirrn 

Availiibilily  ol  huncts 

Approximately  $2,000,000  is  available 
in  FY  1998  to  fund  11  to  13  awards, 
ranging  from  $150,000  to  $170,000.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30.  1998.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availabihty  of  funds. 

Restru  lions  on  I obbvmt; 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23.  1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1998  Department 
of  Labor.  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  (Public  Law  105-78) 
states  in  Section  503  (a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relations,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislature 
itself.  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 
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Prohibition  on  Vse  of  CDC  Funds  for 
Certain  {>un  Control  .\ctivities 

The  Departments  of  Labor.  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act. 
1998  specifies  that:  "None  of  the  funds 
made  available  for  injury  prevention 
and  control  at  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  may  be 
used  to  advocate  or  promote  gun 
control. 

Anti-Lobbying  Act  requirements 
prohibit  lobbying  Congress  with 
appropriated  Federal  monies. 
Specifically,  this  Act  prohibits  the  use 
of  Federal  funds  for  direct  or  indirect 
communications  intended  or  designed 
to  influence  a  Member  of  Congress  with 
regard  to  specific  Federal  legislation. 
This  prohibition  includes  the  funding 
and  assistance  of  public  grassroots 
campaigns  intended  or  designed  to 
influence  Members  of  Congress  with 
regard  to  specific  legislation  or 
appropriation  by  Congress. 

In  addition  to  the  restrictions  in  the 
Anti-Lobbying  Act.  CDC  interprets  the 
new  language  in  the  CDC's  1998 
Appropriations  Act  to  mean  that  CDC's 
funds  may  not  be  spent  on  political 
action  or  other  activities  designed  to 
affect  the  passage  of  specific  Federal. 
State,  or  local  legislation  intended  to 
restrict  or  control  the  purchase  or  use  of 
firearms. 

Background 

In  1995.  there  were  an  estimated 
414,000  home  fires  in  the  United  States. 
vhich  killed  3.640  individuals  (1.4/ 
100.000)  and  injured  an  additional 
18.650  people.  Accordingly,  a  Healthy 
People  2000  objective  is  the  reduction  of 
residential  fire  deaths  to  no  more  than 
1.2  per  100.000  people  by  the  Year 
2000.  Direct  property  damage  caused  by 
these  fires  exceeded  S4.2  billion.  In 
1994.  the  monetary  equivalent  of  all  fire 
deaths  and  injuries,  including  deaths 
and  injuries  to  fire  fighters,  was 
estimated  at  $14  8  billion. 

Residential  fire  deaths  occur 
disproportionately  in  the  southeastern 
States.  They  also  occur 
disproportionately  during  the  winter 
months  of  December-February,  a  period 
during  which  more  than  one-third  of 
home  fires  occur,  compared  to  one-sixth 
in  the  summer  months  of  June-August. 
Many  subgroups  within  the  population 
remain  highly  vulnerable  to  fire 
morbidity  and  mortality.  The  rate  of 
death  due  to  fire  is  higher  among  the 
poor,  minorities,  children  under  age  5, 
adults  over  age  65,  low-income 
communities  in  remote  rural  areas  or  in 
poor  urban  communities,  and  among 
individuals  living  in  manufactured 


homes  built  before  1976.  when  the  U.S. 
Department  of  Housing  and  Urban 
Development  construction  safety 
standards  became  effective.  Other  risk 
factors  for  fire-related  deaths  include: 

•  Inoperative  smoke  alarms, 

•  Careless  smoking. 

•  Abuse  of  alcohol  or  other  drugs, 

•  Incorrect  use  of  alternative  heating 
sources  including  usage  of  devices 
inappropriate  or  insufficient  for  the 
space  to  be  heated. 

•  Inadequate  supervision  of  children, 

and 

•  Insufficient  fire  safety  education. 
The  majority  of  fire-related  fatalities 

occur  in  fires  that  start  at  night  while 
occupants  are  asleep,  a  time  when 
effective  detection  and  alerting  systems 
are  of  special  importance.  Operable 
smoke  alarms  on  every  level  provide  the 
residents  of  a  burning  home  with 
sufficient  advance  warning  for  escape 
from  nearly  all  types  of  fires.  If  a  fire 
occurs,  homes  with  functional  smoke 
alarnis  are  half  as  likely  to  have  a  death 
occur  as  homes  without  smoke  alarms. 
As  a  result,  operable  residential  smoke 
alarms  can  be  highly  effective  in 
preventing  fire-related  deaths.  It  is 
important  to  understand  that  any  smoke 
alarm — whether  ionization  or 
photoelectric,  AC  or  battery  powered — 
will  offer  adequate  warning  for  escape, 
provided  that  the  alarm  is  listed  by  an 
independent  testing  laboratory  and  is 
properly  installed  and  maintained. 

For  Residential  Fire  Injury  Prevention 
Programs  the  definition  for  high-risk 
target  populations  is  a  community  (an 
area  with  no  more  than  50,000  people) 
or  geographic  area  known  to  have:  (1)  a 
high  prevalence  of  residential  fire 
deaths,  and  (2)  a  composition  of 
primarily  low-income  residents. 

Community  organizations  for  project 
collaboration  may  include  churches. 
Salvation  Army,  Boy/Girl  Scouts, 
Goodwill  Industries,  ethnic 
organizations,  Meals  on  Wheels, 
National  Guard,  International 
Association  of  Black  Fire  Fighters, 
American  Red  Cross,  SAFE  KIDS 
Coalitions,  thrift  stores/charitable 
organi2ations.  Area  Agency  on  Aging, 
Senior  Centers,  private  sector 
businesses,  and  Social  clubs/community 
centers  serving  the  target  populations. 
This  list  is  not  exhaustive,  as  each 
community  differs  in  their  social  make- 
up. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  prevent  fire-related 
injuries  through  the  distribution  and 
installation  of  smoke  alarms  in  high-risk 
homes  that  do  not  have  adequate  smoke 
alarm  coverage. 


Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities). 

A.  Recipient  Activities 

1.  Identify  a  minimum  of  two 
di^erent  communities  with  fire 
mortality  and  fire  incidence  rates  above 
the  State  averages  and  mean  household 
income  below  the  poverty  line. 

2.  In  Year  01  implement  the  projjBct  in 
the  identified  targeted  communities. 
Continue  to  rim  the  project  in  all 
identified  targeted  communities  during 
Years  02  and  03. 

3.  Provide  program  management 
oversight  in  collaboration  with  the  local 
public  health  agencies  in  the  identified 
targeted  communities.  Identify 
coordinators  at  the  State  and  local 
levels. 

4.  Mobilize  a  minimum  of  three 
community  organizations  which  already 
serve  the  target  populations  to  provide 
education  on  fire  safety  and  to  distribute 
smoke  alarms  appropriate  to  residents' 
needs,  (i.e.  strobe-lighted  for  visually 
impaired  persons,  high-pitched  for 
hearing  impaired  persons,  etc.). 

5.  Collaborate  with  fire  departments, 
firefighter  associations,  and  fire  safety 
coalitions  at  the  local  level. 

6.  Distribute  appropriate  alarms,  as 
specific  needs  are  identified,  in 
communities  with  the  highest  rates  of 
residential  fire  injury  and  death. 

7.  Facilitate  installation  of  smoke 
alarms,  as  requested  by  residents, 
through  collaboration  with  fire  safety 
personnel  and/or  community  workers 
who  are  trained  in  fire  safety  education, 
proper  installation  and  placement  of 
smoke  alarms,  adequate  number  of 
alarms  for  each  home,  smoke  alarm 
maintenance  and  testing,  fire  escape 
planning  and  practice,  etc. 

8.  Develop  an  evaluation  plan  that 
includes  a  comparison  of  pre-and  post- 
intervention  residential  fire  incidence, 
injuries,  and  deaths  in  intervention 
communities.  Evaluation  plan  should 
include,  as  a  minimum,  follow-up 
assessment  in  each  intervention 
community  to  determine  the  continued 
presence  and  functionality  of  program- 
installed  smoke  alarms. 

9.  Establish  a  system  to  track  smoke 
alarms  distributed  by  the  program. 

B.  CDC  Activities 

1.  Provide  technical  consultation  on 
program  planning,  implementation,  and 
evaluation  methods. 
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2.  Establish  communication 
mechanisms  among  participating  States 
by  facilitating  the  transfer  of  technical 
and  programmatic  information  and 
delivery  methodology. 

3  Provide  technical  assistance  for 
management  of  program  operations, 
including  the  application  of  continuous 
quality  improvement. 

4.  Conduct  ongoing  assessment  of 
program  activities  to  ensure  the  use  of 
effective  and  efficient  implementation 
strategies. 

5.  Facilitate  collaborative  efforts  to 
compile  and  disseminate  program 
results  through  presentations  and 
publications. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of 
semiannual  progress  reports  (and  an 
electronic  copy  subipitted  by  electronic 
mail  to  the  project  ofHcer)  are  required 
of  all  awardees.  Time  lines  for  the 
reports  will  be  established  at  the  time  of 
award.  Final  financial  status  and 
performance  reports  are  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  will  be 
submitted  to  the  Grants  Management 
Branch,  Procurement  and  Grants  Office. 
CDC. 

Semiannual  progress  reports  should 
include: 

A.  A  brief,  updated  program 
description,  and  a  one-page  summary  of 
bi-annual  activities. 

B  A  status  report  on  accomplishment 
of  program  goals  and  objectives, 
accompanied  by  a  comparison  of  the 
actual  accomplishments  related  to  the 
goals  and  objectives  established  for  the 
period.  Include  target  population, 
intervention  activities,  collaborations, 
and  progress  on  evaluation  plan. 

C.  If  established  goals  ana  objectives 
were  not  accomplished  or  were  delayed, 
describe  the  reason  for  the  deviation, 
the  recommendation  for  corrective 
action  or  deletion  of  the  activity,  and 
lessons  learned. 

D.  Other  pertinent  information, 
including  changes  in  stafHng, 
contractors  or  o<irtners. 

Application  (  onteni 

Each  application,  including 
appendices,  should  not  exceed  70  pages 
and  the  Proposal:  Narrative  section 
should  not  exceed  30  pages.  Pages 
should  be  clearly  numbered  and  a 
complete  index  to  the  application  and 
any  appendices  included.  The  project 
narrative  section  must  be  double- 
spaced.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  10  point 


or  greater)  on  ft-Vj"  by  11"  paper,  with 
at  least  1"  margins,  headers  and  footers, 
and  printed  on  one  side  only. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future 
year  objectives  and  activities. 

The  application  must  include: 

A.  Abstract 

A  one  page  abstract  and  summary  of 
the  proposed  program. 

B.  Background  and  Need: 

Describe  and  quantify  the  magnitude 
of  the  residential  fire  problem  within 
the  State,  providing  background 
information  that  highlights  the  need  for 
a  residential  hre  prevention  (smoke 
alarm  promotion)  program.  Identify 
populations  at  risk  based  on  analysis  of 
residential  fire  data,  including 
demographics  of  the  State  compared  to 
the  targeted  communities. 

C.  Goals  and  Objectives: 

Specify  overall  goals  the  applicant 
anticipates  accomplishing  by  the  end  of 
the  three-year  project  period.  Include 
specific  time- framed,  measurable  and 
achievable  objectives  which  can  be 
accomplished  during  the  first  budget 
period  Objectives  should  relate  directly 
to  the  project  goal  to  increasing  the 
prevalence  of  functional  smoke  alarms 
in  targeted  communities. 

D  Methods: 

Describe  how  the  residential  fire 
injury  prevention  program  will  be 
implemented  in  the  applicant's  setting. 
Describe  activities  at  the  State  and  local 
levels  that  are  designed  to  achieve  each 
of  the  program  objectives  during  the 
budget  period.  A  time  line  should  be 
included  which  indicates  when  each 
activity  will  occur  and  the  assigned  staff 
for  each  proposed  activity.  Include  an 
organizational  chart  identifying 
placement  of  the  residential  fire-related 
injury  prevention  program.  Describe 
how  pre-and  post-intervention 
residential  fire  incidence  data  will  be 
compared  as  well  as  plans  for 
conducting  analyses.  Provide  a 
description  of  plans  to  educate  residents 
in  target  communities  on  hre  safety  and 
smoke  alarm  installation  and  testing. 
Describe  bow  records  of  smoke  alarm 
distribution  and  promotional  activities 
will  be  maintained  and  provided  to  the 
State  coordinator. 

Women,  Racial  and  Ethnic  Minorities. 
A  description  of  the  proposed  plan  for 
the  inclusion  of  both  sexes  and  racial 
and  ethnic  minority  populations  for 
appropriate  representation. 


E.  EvaJuatJon: 

Provide  a  detailed  description  of  the 
methods  and  design  to  evaluate  program 
effectiveness,  including  what  will  be 
evaluated,  data  to  be  used,  and  the  time 
frame.  Document  staff  availability, 
exp>ertise,  and  capacity  to  evaluate 
program  activities  and  effectiveness, 
and  demonstrate  evaluation  data 
availability.  Evaluation  should  include 
progress  in  meeting  the  objectives  and 
conducting  activities  on  residential 
smoke  alarm  programs  (process 
evaluation  measures),  and  increasing 
residential  smoke  alarm  prevalence  and 
functionality  (outcome  measures). 

F  Capacity  and  Staffing: 

Describe  the  roles  and  responsibilities 
of  the  State  Project  Coordinator  and 
each  Local  Program  Coordinator. 
Provide  letters  of  support  from 
partnering  agencies,  sub-contractors, 
and  consultants,  documenting  their 
concurrence  and/or  specific 
involvement  in  proposed  program 
activities.  Describe  how  a  coalition  of 
appropriate  individuals,  agencies,  and 
grass  root  organizations  will  be 
organized  to  generate  community  input 
and  support  for  smoke  alarm  promotion 
campaigns.  Provide  a  description  of  the 
relationship  between  the  program  and 
community  organizations,  agencies,  and 
health  department  units  that  are 
collaborating  to  implement  the  program. 
Specifically,  identify  and  describe  the 
role  of  State  and/or  local  coalitions  and 
their  individual  commitments  Letters  of 
support  from  public  safety  officials 
should  also  be  included  if  related 
activities  are  undertaken.  Describe 
previous  experience  in  implementing 
injury  prevention  programs, 
demonstrating  the  capacity  to  conduct  a 
residential  fire  prevention  program. 

G.  Budget  and  Accompanying 
fustification: 

Provide  a  detailed  budget  with 
accompanying  narrative  justifying  all 
individual  budget  items,  which  make  up 
the  total  amount  of  funds  requested.  The 
budget  should  be  consistent  with  stated 
objectives  and  planned  activities.  The 
budget  should  include  funds  for  two 
trips  to  Atlanta  by  the  State  Project 
Coordinator  and  one  trip  for  2  Local 
Program  Coordinators  for  skill  building. 

H.  Human  Subjects: 

This  section  must  describe  the  degree 
to  which  human  subjects  may  be  at  risk 
and  the  assurance  that  the  project  will 
be  subject  to  initial  and  continuing 
review  by  the  appropriate  institutional 
review  committees. 
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Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

J .  Background  and  Need  (30  Percent) 

The  extent  to  which  the  applicant 
describes  the  magnitude  of  the 
residential  fire  injury  problem  in  the 
State,  and  the  extent  to  which  low- 
income  communities  within  the  State 
are  affected.  Describe  how  the  likely 
results  of  proposed  activities  will 
impact  the  problem. 

2.  Goals  and  Objectives  (15  Percent) 

The  extent  to  which  the  goals  and 
objectives  are  relevant  to  the  purpose  of 
the  proposal,  feasible  for 
accomplishment  during  the  project 
period,  measurable,  and  specific  in 
terms  of  what  is  to  be  done  and  the  time 
involved.  The  extent  to  which  the 
objectives  address  all  activities 
necessary  to  accomplish  the  purpose  of 
the  proposal. 

3.  Methods  (30  Percent) 

The  extent  to  which  the  applicant 
provides  a  detailed  description  of 
proposed  activities,  which  are  likely  to 
achieve  program  goals  and  objectives, 
including  individuals  responsible  for 
each  action.  The  extent  to  which  the 
applicant  provides  a  reasonable  and 
complete  schedule  for  implementing 
activities.  The  extent  to  which  position 
descriptions,  lines  of  command,  and 
collaborations  are  appropriate  to 
accomplish  program  goals  and 
objectives.  The  degree  to  which  the 
applicant  has  met  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  project.  This  includes:  (a)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (b)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (d)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits  will  be  documented. 

4.  Evaluation  (15  Percent) 

The  extent  to  which  the  proposed 
evaluation  plan  is  detailed  and  will 
document  program  implementation 
strategies  and  results  (i.e.  process  and 
outcome  objectives).  The  extent  to 
which  the  applicant  demonstrates  staff 
and/or  collaborator  availability, 


expertise,  and  capacity  to  perform  the 
evaluation. 

5.  Capacity  and  Staffing  (10  Percent) 

The  extent  to  which  the  applicant  can 
provide  adequate  facilities,  staff  and/or 
collaborators,  and  resources  to 
accomplish  the  proposed  goals  and 
objectives  during  the  project  period.  The 
extent  to  which  the  applicant 
demonstrates  staff  and/or  collaborator 
availability,  expertise,  previous 
experience,  and  capacity  to  conduct  the 
program  successfully. 

6.  Budget  and  fustification  (not  scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  narrative 
justification  consistent  with  the  stated 
objectives  and  planned  program 
activities. 

7.  Human  Subjects  (not  scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  Part  46) 

Executive  Order  12372 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistemce 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessarv-  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Ron  Van  Duyne,  HI,  Grants 
Management  Officer,  ATTN:  Joanne 
Wojcik.  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE.. 
Room  300,  Mailstop  E-13.  .'Atlanta,  GA 
30305,  no  later  than  60  days  after  the 
application  deadline.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reportinc 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 


Cataloe  of  Federal  Domestic  Assistance 

Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CF'DA)  number  for  this 

Other  Requirements 

Human  Subjects  Requirements 

If  a  project  involves  research  on 
human  subjects,  assurance  (in 
accordance  with  Department  of  Health 
and  Human  Services  Regulations,  45 
CFR  Part  46)  of  the  protection  of  human 
subjects  is  required.  In  addition  to  other 
applicable  committees,  Indian  Health 
Service  (IHS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  with  or  will  support  the 
research.  If  any  American  Indian 
community  is  involved,  its  Tribal 
government  must  also  approve  that 
portion  of  the  project  apphcable  to  it. 
Unless  the  grantee  holds  a  Multiple 
Project  Assurance,  a  Single  Project 
Assurance  is  required,  as  well  as  an 
assurance  for  each  subcontractor  or 
cooperating  institution  that  has 
immediate  responsibility  for  human 
subjects. 

The  Office  for  Protection  from 
Research  Risks  (OPRR)  at  the  National 
Institutes  of  Health  (NIH)  negotiates 
assurances  for  all  activities  involving 
human  subjects  that  are  supported  by 
the  Department  of  Health  and  Human 
Services. 

Requirements  for  Inclusion  of  Women 
and  Racial  and  Ethnic 

Minorities  in  Research 
It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defi^ned  in  OMB  Directive  No, 
15  and  include  American  Indian  or 
Alaska  Native,  Asian,  Black  or  African 
American,  Hispanic  or  Latino,  Native 
Hawaiian  or  Other  Pacific  Islander. 
Applicants  shall  ensure  that  women, 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  must  be  explained  as  part  of 
the  application.  This  poUcy  does  not 
apply  to  research  studies  when  the 
investigator  cannot  control  the  race, 
ethnicity,  and/or  sex  of  subjects.  Further 
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guidaiiLt)  (u  this  policy  is  c:untained  in 
the  Federal  Register,  Vol.  60.  No.  179. 
pages  47947-47951,  and  dated  Friday. 
September  15.  1995. 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Control  number  0937-0189) 
must  be  submitted  to  Joanne  VVojcik, 
Grants  Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE  ,  Room  300. 
Mailstop  E-13.  Atlanta.  GA  30305.  on  or 
before  luly  14,  1998. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

^.  Received  on  or  before  the  deadline 
date:  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  committee.  For 
proof  of  timely  mailing,  applicant  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  la.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant 

Where  To  Obtain  Additional 
Information 

The  program  announcement  and 
application  forms  may  be  downloaded 
from  internet:  www.cdc.gov  (look  under 
funding).  You  may  also  receive  a 
complete  application  kit  by  calling  1- 
888-GRANTS4.  You  will  be  asked  to 
identify  the  program  announcement 
number  and  provide  your  name  and 
mailing  address.  A  complete 
announcement  kit  will  be  mailed  to  you. 

If  you  have  questions  after  reviewing 
the  forms,  for  business  management 
technical  assistance  contact  loanne 
VVojcik.  Grants  Management  Specialist. 
Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Puces  Ferry  Road.  NE.. 


Mailstop  E-Ki.  Atlanta,  i  ">. 

Internet:  jcw6@cdc.gov,  '■  le  (404) 

842-6535. 

Programmatic  assistance  may  be 
obtained  from  Mark  lackson.  R.S.. 
National  Center  for  Injury  Prevention 
and  Control.  Centers  for  Disease  Control 
and  Prevention  (CDC).  4770  Buford 
Highway.  NE..  Mailstop  K-63.  Atlanta. 
GA  30341-3724.  telephone  (770)  488- 
4652 

Please  refer  to  Announcement  98054 
when  requesting  information  and 
submitting  an  application 

The  potential  applicant  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  INTRODUCTION 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-9325. 
telephone  (202)  512-1800. 

A  copy  of  American  Society  for 
Testing  and  Materials  (ASTM)  Number 
1292  may  be  obtained  from  ASTM. 
Customer  Services,  1916  Race  Street, 
Philadelphia.  PA  19103-1187. 
telephone  (215)  299-5585. 

Dated:  May  7.  1998. 
loseph  R.  C«rter. 

Acting  Associate  Director  for  Management 
and  Operations  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  98-12644  Filed  S-12-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  D  s^'as**  Control  and 
Prevention 

(Program  AnnouncfiTi*""'  9e046] 

Nritiona-  Comp(eh€?n5!ye  Cdnce^ 
Control  P'-oqram    Notice  o'  Avauabihty 
of  Fiscal  Vear  19Ci8  Funds 

Intrtxlucliun 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1998  for  cooperative  agreements  to 
implement  comprehensive  cancer 
control  plans. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and  to 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Cancer.  (To  order  a  copy  of 
"Healthy  People  2000."  see  the  section 
"Where  To  Obtain  Additional 
Information.") 


Authority 

This  program  is  authorized  by 
Sections  317  and  1507  |42  U.S.C.  247b) 
and  |42  U.S.C.  300n-3l  of  the  Public 

Health  Service  Act.  as  amended. 

SiiKiki'-h  rf»'  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  public  health  agencies  of 
States  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands.  American 
Samoa.  Guam,  federally  recognized 
Indian  tribal  governments,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  the  Palau.  In 
consultation  with  States,  assistance  may 
be  provided  to  political  subdivisions  of 
States. 

Applicants  must  complete  the 
Eligibility  Assurance  Form  included  in 
the  application  packet  and  must  attach 
a  reproducible  copy  of  the  State/Tribe/ 
Territory's  comprehensive  Cancer 
Control  Plan  to  that  form.  Only  one 
eligible  application  from  a  State/Tribe/ 
Territory  will  be  funded.  Applicants 
from  each  State/Tribe/Territory  are 
encouraged  to  coordinate  and  combine 
their  efforts  prior  to  submitting  the 
application  for  their  State/Tribe/ 
Territory. 

\\  ailahililv  of  Funds 

Approximately  $1.5  million  is 
available  in  FY  1998  to  fund 
approximately  5  awards.  It  is  expected 
that  the  average  award  will  be  $300,000 
ranging  from  $250,000  to  $350,000.  It  is 
expected  that  these  awards  will  begin 
on  or  about  September  30.  1998,  and 
will  be  made  for  12-month  budget 
periods  within  a  project  period  of  up  to 
4  years.  Funding  estimates  may  vary 
and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 

Use  of  Funds 

These  funds  are  intended  for 
comprehensive  cancer  control  and 
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should  not  be  used  to  directly  support 
other  existing  programs  such  as  breast 
and  cervical  cancer  programs,  cancer 
registry  programs.  laborator\'  or  clinical 
services,  or  tobacco  control  programs. 
These  funds  should  be  used  to  assist 
with  the  coordination  of  these  and  other 
categorical  programs  into 
comprehensive  cancer  control  activities. 
Funds  awarded  under  this  program 
announcement  may  not  be  used  to 
supplant  existing  program  efforts. 

Comprehensive  cancer  control 
activities  should  adhere  to  current 
accepted  public  health 
recommendations  by  the  U.S. 
Preventive  Services  Task  Force,  or 
current  Division  of  Cancer  Prevention 
and  Control  (DCPC)  guidance  (See 
Section  on  Where  To  Obtain  Additional 
Information). 

In  the  event  that  additional  federal 
categorical  funding  becomes  available 
under  this  announcement.  Grantees 
must  coordinate  and  integrate  newly 
funded  activities  into  the  existing 
National  Comprehensive  Cancer  Control 
Program. 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23.  1989). 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/ cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1998  Department 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  (Public  Law  105-78) 
states  in  Section  503  (a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress  or  any 
State  Legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislature 
itself  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 


pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

In  the  United  States,  cancer  is  the 
second  leading  cause  of  death,  exceeded 
only  by  heart  disease.  Among  adults 
younger  than  65  years,  cancer  is  the 
leading  cause  of  death  and  is  rapidly 
overtaking  heart  disease  as  the  primary 
cause  of  death  among  older  Americans 
(Kennedy  1994).  One  of  every  four 
deaths  in  the  United  States  is  from 
cancer  with  approximately  564,800 
people  expected  to  die  of  cancer  this 
year  (American  Cancer  Society  1998). 
The  overall  cancer  death  rate  has  been 
steadily  rising  in  the  United  States 
during  the  last  50  years.  The  age- 
adjusted  death  rate  in  1950  was  127.7 
per  100,000  population  (National  Center 
for  Health  Statistics  1968);  it  rose  to 
129.9  per  100.000  in  1995  (National 
Center  for  Health  Statistics  1997). 

While  cancer  currently  is  a  major 
cause  of  morbidity  and  mortality  in  the 
United  States,  a  large  proportion  of 
cancer  could  be  controlled  through 
prevention,  early  detection,  and 
treatment.  In  recent  years,  DCPC  has 
worked  with  state  and  local  health 
agencies  to  increase  the  number  and 
quality  of  cancer-related  programs  that 
are  available  to  the  U.S.  population. 
New  organizational  structures, 
increased  professional  expertise, 
improved  understanding  of  the 
challenges  of  delivering  community- 
based  health  education  and  health 
promotion  and  an  increased  ability  to 
demonstrate  program  accountability  to 
program  funders  have  reinforced  the 
public  health  infrastructure  available  for 
cancer  prevention  and  control  at  the 
national.  State  and  community  levels.  In 
addition,  in  1997,  an  American  Cancer 
Society-appointed  Blue  Ribbon 
Advisor}'  Group  on  Community  Cancer 
Control  recommended  that  prevention 
be  a  priman,'  goal  and  focus.  (American 
Cancer  Society  1997). 

The  majority  of  the  programs 
developed  by  CDC  are  categorical  in 
nature,  i.e.,  built  around  specific  cancer 
sites  or  risk  factors.  For  example,  CDC 
has  developed  important  initiatives  and 
programs  to  address  breast  and  cervical 
cancer,  skin  cancer,  colorectal  cancer, 
prostate  cancer,  oral  cancer,  nutrition 
and  physical  activity,  and  tobacco 
control;  these  categorical  programs 
indicate  impressive  accomplishments  in 
their  areas.  However,  coordination  and 
collaboration  among  these  programs  are 
uncommon,  often  leading  to  duplication 


of  effort  and  missed  opportunities  ior 
cancer  prevention  and  control  at  the 
community  level. 

In  1994,  DCPC  initiated  discussions 
related  to  the  coordination  and 
integration  of  cancer  prevention  and 
control  programs  across  categorical 
boundaries.  DCPC  sponsored  a  number 
of  activities  to  explore  options  for 
comprehensive  cancer  control.  One  of 
the  key  tasks  was  to  develop  a  working 
definition  of  comprehensive  cancer 
control.  The  following  definition  was 
determined  to  be  encompassing  and 
appropriate  for  future  planning  and 
implementation  activities: 

Comprehensive  cancer  control — an 
integrated  and  coordinated  approach  to 
reduce  the  incidence,  morbidity  and 
mortality  |of  cancer)  through 
prevention,  early  detection,  treatment, 
rehabilitation,  and  palliation. 

Purpose 

The  purpose  of  this  program  is  to 
support  States/Tribes/Territories  in  the 
implementation  of  up-to-date  State/ 
Tribe/Territory  wide  comprehensive 
cancer  control  plans.  (See  Glossary  for 
definitions  of  comprehensive  cancer 
control  plan  and  comprehensive  cancer 
control  program.) 

Program  Requirements 

Recip.bi.ii  Lit  this  funding  should 
adhere  to  current  accepted  pubUc  health 
recommendations  based  on  the  U.S. 
Preventive  Services  Task  Force,  or 
current  DCPC  guidance  (See  Section  on 
Where  To  Obtain  Additional 
Information). 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient  of 
this  cooperative  agreement  wilf  be 
responsible  for  the  activities  under  A. 
(Recipient  Activities),  and  CDC  will  be 
responsible  for  conducting  activities 
under  B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  Identify  and  hire  necessary  key  staff 
to  implement  the  comprehensive  cancer 
control  plan. 

2.  Maintain  or  enhance  a  broad-based 
state/tribe/territorywide  cancer  control 
coalition  that  includes  representation 
from  throughout  the  state/tribe/territory 
health  department,  as  well  as  key 
private,  professional,  voluntary,  and 
nonprofit  cancer  control  organizations, 
policymakers,  consumers  (including 
cancer  survivors),  payors,  media.  State 
and  federal  agencies,  cancer  registries, 
research  and  academic  institutions, 
schools,  etc. 

3.  Implement  priorities  as  established 
by  the  State/Tribe/Territory's 
comprehensive  cancer  control  plan, 
which  provides  a  framework  for 
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piannin($  and  action 
burden  of  cancer  in  ti.i     ;..;.    ....-■- 
Territory  Implementation  should  be 
guided  by  goals  and  objedives 
documented  in  the  implementation  plan 
included  in  this  application. 

4.  Promote  collaboration  and 
coordination  among  existing  State/ 
Tribe/Territory-based  surveillance 
systems  (e.g..  the  statewide  Central 
Cancer  Registry.  Surveillance. 
Epidemiology,  and  End  Result?.  (SEER), 
vital  statistics,  and  other  databases, 
including  Behavioral  Risk  Factor 
Surveillance  System  (BRFSS).  for  use  in 
monitoring  changes  in  cancer  disease 
burden  and  programmatic  impact  of  the 
comprehensive  cancer  control  efforts. 
Data  should  be  used  for  program 
modifications  and  improvements, 
evaluation,  and  updating  the 
comprehensive  cancer  control  plan,  as 
appropriate. 

5.  Evaluate  progress  and  impact  of  the 
program  based  on  a  systematic 
evaluation  plan.  In  addition  to 
evaluating  progress  in  meeting  goals, 
process  and  impact  objectives  as  stated 
in  the  implementation  plan,  the 
programs  should  develop  performance 
indicators  to  use  as  benchmarks  for 
improvement  and  to  determine  the 
success  of  the  overall  comprehensive 
cancer  control  effort. 

6.  Promote  the  development  and 
dissemination  of  information  and 
education  programs  that  will  contribute 
to  comprehensive  cancer  control;  and 
participate  in  CDC-developed  national 
cancer  prevention,  early  detection,  and 
control  campaigns.  Programs  should  use 
existing  education  resources  as  well  as 
develop  materials  and  activities  that 
address  specific  needs  of  their 
populations,  as  necessary  and 
appropriate.  School  health  education 
and  policies  should  be  considered  as 
part  of  these  strategies.  In  addition  to 
addressing  educational  needs  of  the 
targeted  populations,  programs  should 
also  consider  activities  that  attempt  to 
make  individual,  policy,  organizational 
or  environmental  interventions  and 
changes  that  can  encourage  primary 
prevention  at  all  levels,  e.g.. 
organizational  changes  that  can 
reinforce  and  support  individual 
behavior  changes. 

7.  Participate  in  CDC-sponsored 
trainings,  meetings,  site  visits,  and 
conferences. 

B.  CDC  Activities 

1.  Convene  meetings  for  information- 
sharing  or  training  among  recipients  of 
cooperative  agreements. 

2.  Facilitate  the  exchange  of 
information  and  collaboration  among 
recipients. 


3.  Disseininatd  to  r«<:ipients  relevant 
state-of-the-art  research  findings  and 
public  health  recommendations  related 
to  comprehensive  cancer  control. 

4.  Provide  ongoing  guidance, 
consultation,  and  technical  assistance  in 
conducting  Recipient  Activities. 

5.  Conduct  site  visits  to  assess 
program  progress,  and  mutually  resolve 
problems,  as  needed,  and  coordinate 
reverse  site  visits  to  CDC  in  Atlanta. 
Georgia. 

6.  Identify  and  develop  national 
cancer  prevention  and  control 
campaigns  and  materials  that  can  be 
integrated  into  comprehensive  cancer 
control  programs;  facilitate  coordination 
between  programs  and  CDC  on  national 
campaigns. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  an 
annual  progress  report  must  be 
submitted  30  days  after  the  end  of  each 
budget  period.  These  progress  reports 
must  include:  (1)  a  comparison  of  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  period;  (2) 
activities  and  other  issues  to  be 
addressed  during  the  subsequent 
reporting  period.  The  final  performance 
report  is  required  no  later  than  90  days 
after  the  end  of  the  project  period. 

Annual  financial  status  report  (FSR) 
must  be  submitted  no  later  than  90  days 
after  the  end  of  each  budget  period.  The 
final  financial  status  and  progress 
reports  are  required  no  later  than  90 
days  after  the  end  of  the  project  period. 
All  reports  are  submitted  to  Grants 
Management  Branch,  CDC. 

Application  Content 

All  applicants  must  develop  their 
applications  in  accordance  with 
information  contained  in  this  program 
announcement  and  the  instructions 
below.  Applications  should  not  exceed 
30  double-spaced  pages  (no  smaller  than 
10  point  type)  including  budget  and 
justification.  Applicants  should  also 
submit  appendices  (including  CVs,  job 
descriptions,  organizational  chart,  and 
any  other  supporting  documentation), 
which  should  not  exceed  an  additional 
20  pages.  All  materials  must  be 
provided  in  an  unbound,  one-sided,  8V2 
X  11"  print  format,  suitable  for 
photocopying  (i.e..  no  audiovisual 
materials,  posters,  tapes,  etc.).  A 
reproducible  copy  of  the  State/Tribe/ 
Territory's  comprehensive  cancer 
control  plan  (attached  to  the  Eligibility 
Assurance  Form),  and  the  letters  of 
support  should  be  included  in  separate 
tabbed  sections  of  the  application.  (The 
comprehensive  cancer  control  plan  and 
letters  of  support  are  not  included  in  the 


page  limit  lor  me  applicalion  or 
appendices.) 

/.  Executive  Summary 

The  applicant  should  provide  a  clear, 
concise  one  to  two  page  written 
summary  to  include: 

A.  The  need  for  implementing  the 
comprehensive  cancer  control  plan. 

B.  The  major  proposed  objectives  and 
activities  for  implementation  of  the 
comprehensive  cancer  control  plan. 

C.  The  requested  amount  of  federal 
funding. 

D.  Applicant's  capability  to 
implement  the  comprehensive  cancer 
control  plan. 

//.  Background  and  Need 

The  applicant  should  describe: 

A.  The  cancer  disease  burden  for  their 
State/Tribe/Territory: 

1.  The  most  recently  available  State/ 
Tribe/Territory,  age-adjusted,  overall 
cancer  incidence  and  mortality  rates  by 
age.  gender,  and  racial  and  ethnic 
groups.  Please  cite  the  source  for  and 
time  period  covered  by  these  data. 

2.  The  estimated  State/Tribe/Territory 
cancer  incidence  and  mortality  rates  for 
1998. 

(Please  refer  to  the  section  on  "Where  To 
Obtain  Additional  Information"  for  [>ossible 
data  sources.) 

B.  Relevant  experiences  in  the 
development  and  implementation  of 
cancer  prevention  and  control  programs. 

C.  Relevant  experiences  in 
coordination  and  collaboration  between 
and  among  existing  programs. 

D.  Existing  initiatives,  capacity,  and 
infrastructure  (e.g..  coalition  and 
partnerships;  surveillance  activities  and 
systems;  evaluation  activities; 
information,  media  and  health 
communications,  education  and 
outreach  strategies)  on  which  a 
coordinated  comprehensive  cancer 
control  program  will  be  established. 

E.  Description  of  the  need  for 
comprehensive  cancer  control  funding 
to  enhance  existing  efforts. 

///.  Collaborative  Partnership  and 
Community  Involvement 

The  applicant  should  include: 
A.  A  description  of  proposed  linkages 
to  coordinate  within  the  State/Tribe/ 
Territory  health  department  (e.g.,  across 
risk  factors,  categorically  funded 
programs,  disciplines),  with  other  key 
private,  professional,  voluntary,  and 
non-profit  cancer  control  organizations, 
policymakers,  consumers  (including 
cancer  survivors),  payors,  federal,  State 
and  local  agencies,  research  and 
academic  institutions,  schools,  and 
other  groups,  agencies,  and  businesses 
in  the  community  that  provide  health 
care  and  related  human  services. 
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B.  A  description  of  the  proposed 
broad-based  State/Tribe/Territory  wide 
coalition  that  will  advise  and  support 
the  program,  including  the 
identification  of  current  members  or 
proposed  representatives,  their  charge, 
and  proposed  roles  and  responsibilities. 
Taking  a  broad  cancer  prevention  and 
control  perspective,  the  State/Tribe/ 
Territory  should  consider  including  a 
wide  range  of  representatives  from  risk 
factor  and  other  public  health  programs 
that  address  cancer-related  issues  such 
as,  nutrition,  environmental,  oral  health, 
and  school  health  activities.  Specific 
subcommittees  and  the  rationale  for 
these  subcommittees  of  the  coalition 
should  be  described. 

C.  Letters  of  support  (in  a  separate 
tabbed  section  of  the  application)  that 
indicate  the  nature  and  extent  of 
existing  or  planned  collaborative 
support. 

IV.  Cancer  Control  Plan 

The  applicant  should: 

A.  Suomit  a  copy  of  the  (a)  current 
existing  state/tribe/territory  wide 
comprehensive  cancer  control  plan,  or 
(b)  a  current  detailed  final  draft  plan. 
Attach  a  reproducible,  one-sided,  8V2  x 
11"  unbound  copy  of  the  plan,  to  the 
completed  Eligibility  Assurance  Form. 
A  comprehensive  cancer  control  plan 
should  include: 

1.  An  assessment  of  cancer  burden  in 
the  State/Tribe/Territory  using 
population-based  data. 

2.  Short-term  and  long-term  goals  and 
objectives  to  address  cancer  control 
issues  within  the  State/Tribe/Territory 
based  on  identified  needs. 

3.  Proposed  strategies  to  meet  the 
objectives. 

4.  An  assessment  of  existing  and 
needed  resources  to  implement  the 
comprehensive  cancer  control  priorities. 

5.  The  full  range  of  cancer  prevention 
and  control  activities,  including  primary 
prevention,  early  detection,  diagnosis, 
treatment,  rehabilitation  and  palliation. 

B.  Describe  the  process  by  which  the 
plan  was  developed.  (If  the  plan  is  in 
draft,  describe  the  process  for  assuring 
readiness  for  implementation  by 
September  30,  1998.)  Include  a 
description  of  the  participating 
agencies'  and  organizations' 
involvement  in  the  development  of  the 
plan.  Clearly  describe  a  mechanism  to 
review,  evaluate,  and  update  the  plan  to 
meet  evolving  needs. 

C.  Describe  who  will  be  responsible 
for  maintaining  the  comprehensive 
cancer  control  plan  and  assuring  that 
the  coalition  is  involved  throughout  the 
process,  and  that  comprehensive  cancer 
control  efforts  proceed  according  to  the 
State/Tribe/Territory's  plan. 


V.  Implementation  of  the 
Comprehensive  Cancer  Control  Plan 

The  successful  coordination  and 
integration  of  cancer  activities,  based  on 
the  comprehensive  cancer  control  plan, 
requires  that  priorities  be  determined 
based  on  a  clear  data-driven  rationale 
and  justification. 

The  applicant  should  include  an 
implementation  plan  that: 

A.  Describes  the  process  for 
determining  priorities  to  be  addressed 
in  implementing  the  comprehensive 
cancer  control  plan,  the  process  for 
assuring  that  these  decisions  are  data- 
based  and  grounded  in  sound  science, 
and  the  role  of  the  coalition  and/or 
collaborators  in  the  priority-setting 
process. 

B.  Includes  specific,  measurable, 
attainable,  realistic,  and  time-framed 
process  and  outcome  objectives 
designed  to  achieve  goals  identified  in 
the  comprehensive  cancer  control  plan. 
The  implementation  plan  for  this  RFA 
need  not  address  each  goal  and 
objective  outlined  in  the  comprehensive 
cancer  control  plan;  the  applicant 
should  make  clear  how  goals  and 
objectives  resulting  from  the  priority- 
setting  process  relate  to  the 
comprehensive  cancer  control  plan. 

C.  Provides  a  description  of  the 
process  for  implementing  goals  and 
objectives  for  the  identified  priorities  of 
the  comprehensive  cancer  control  plan. 
This  should  include  discrete 
timeframes;  responsible  agencies, 
organizations,  or  organizational  units; 
and  activities  proposed  to  meet  the 
objectives  within  the  comprehensive 
cancer  control  plan.  It  should  also 
include  a  description  of  how  the 
proposed  activities  will  facilitate 
coordination  and  cooperation  among 
existing  categorical  program  efforts.  The 
applicant  should  include  goals  for  all 
four  years,  and  specific  objectives  for 
Year  01. 

D.  Describes  how  surveillance  data 
will  be  integrated  into  program 
activities  and  used  to  assess  program 
progress,  and  inform  program  decision 
making. 

Description  should  include  evidence 
that  existing  surveillance  systems 
enable  programs  to  do  the  following: 

1.  Collect  population-based 
information  on  the  demographics, 
incidence,  staging  of  cancer  at 
diagnosis,  morbidity  and  mortality  from 
cancer.  Mechanisms  should  be  in  place 
to  ensure  timeliness,  quality,  and 
completeness  of  data. 

2.  Identify  segments  of  the  population 
who  are  at  higher  risk  for  incidence, 
morbidity,  and  mortality. 

3.  Identify  factors  contributing  to  the 
disease  burden,  such  as  behavioral  risk 


factors  and  limited  or  inequitable  access 
to  services. 

4.  When  appropriate,  monitor  the 
number  and  characteristics  of  people 
served  by  relevant  programs. 

5.  When  appropriate,  develop 
linkages  between  the  above-mentioned 
data  bases  and  routinely  monitor  to 
determine  the  effectiveness  of 
interventions. 

E.  Includes  the  current  or  proposed 
plan  for  evaluating  (1)  the  program's 
progress  in  meeting  sjjecific  objectives 
outlined  in  the  implementation  plan, 
and  (2)  overall  success  of  the 
comprehensive  cancer  control  effort, 
based  on  indicators  established  by  the 
applicant.  Describe  the  types  of 
indicators  to  be  used  to  assess  outcomes 
such  as  coordination,  integration  and 
collaboration  that  have  occurred  as  a 
result  of  this  funding.  Such  indicators 
might  assess  organizational  or 
institutional  changes,  reduced 
duplication  of  effort,  environmental  and 
policy  changes.  Baseline  measures 
should  be  identified  and  assessed,  to 
allow  for  comparisons  after 
implementation  has  begun.  For  each 
type  of  evaluation,  specify  the  kind  of 
data/indicator  that  will  be  used,  how 
the  data  will  be  obtained,  how 
information  will  be  used  to  improve  the 
overall  program,  as  well  as  individual 
program  components,  who  is 
responsible  for  each  evaluation  task, 
and  a  time  line  for  accomplishing  each 
evaluation  task. 

F.  Describes  proposed  information 
and  education  efforts.  Identify  the 
mechanisms  through  which 
information,  material,  and  successful 
strategies  will  be  consistently  and 
systematically  shared  and  disseminated 
at  the  State/Tribe/Territory  and  local 
levels,  as  well  as  with  other  cooperative 
agreement  recipients.  Include  in  this 
description  a  discussion  of  plans  for 
collaborating  with  CDC  on  national 
campaigns  or  educational  efforts. 

G.  Describes  mechanism  for  assuring 
that  the  core  components  of  a 
comprehensive  cancer  control  program 
including  primary  prevention/risk  factor 
reduction;  education,  outreach,  health 
communications:  screening,  diagnostic, 
and  treatment  services;  surveillance; 
and  evaluation  are  consistent  with 
accepted  science  and  prevailing 
standards  of  public  health  practice.  The 
primary  prevention  components  should 
address  risk  factors  that  will  have  the 
greatest  impact  on  reducing  the  overall 
disease  burden  of  cancer  and  are  not 
limited  to  prevention  activities  of  the 
specific  cancers  addressed  in  the  State/ 
Tribe/Territory's  comprehensive  cancer 
control  program. 
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coordinated  with  the  comprehensive 
cancer  control  effort. 

VI.  Management  and  Organization 

The  applicant  should: 

A.  SuDmit  a  management  plan  that 
includes  a  description  of  the  proposed 
management  structure  that  addresses 
the  use  of  qualified  and  diverse 
technical,  program,  and  administrative 
staff  (including  in-kind  staff), 
organizational  relationships  including 
lines  of  authority,  internal  and  external 
communication  systems,  and  a  system 
for  sound  fiscal  management.  Minimal 
staffing  should  include  a  full-time 
program  coordinator.  The  management 
structure  description  should  include 
discussion  of  the  integration  and 
coordination  of  risk  factor  and  cancer- 
related  programs  and  activities.  It  is 
important  that  the  management  plan 
address  how  coordination  and 
cooperation  among  existing  categorical 
program  efforts  will  be  facilitated,  while 
allowing  each  program  to  maintain 
individual  integrity  and  identity. 

B.  Provide  (in  the  appendices)  a  copy 
of  the  organizational  chart  indicating 
the  placement  of  the  proposed  program 
in  the  department  or  agency.  The  chart 
should  clearly  demonstrate  internal 
linkages  necessary  for  comprehensive 
cancer  control  planning, 
implementation  and  evaluation. 

C.  Provide  (in  the  appendices)  CVs 
and  job  descriptions  of  key  staff  to  be 
partially  or  fully  funded  through  this 
RFA,  as  well  as  any  staff  to  be  providing 
in-kind  support.  Applicant  should 
clearly  indicate  who  is  responsible  for 
overall  direction  of  the  program. 

VII.  Budget  With  Justification 

The  applicant  should  provide  a 
detailed  budget  request  and  complete 
line  item  justification  of  all  proposed 
operating  expenses  consistent  with  the 
Recipient  Activities.  If  in-k.ind 
contributions  are  being  provided  by  the 
applicant,  these  should  be  documented. 

The  annual  budget  should  include 
funds  for  two  staff  members  to  make 
two  two-day  trips  to  Atlanta. 

Non-Conipeting  Continuation 
Application  Content 

In  compliance  with  45  C.F  R. 
92.10(b)(4).  as  applicable,  noncoropetmg 
continuation  applications  submitted 
within  the  project  period  need  only 
mclude: 

A.  A  progress  report  describing  the 
accomplishments  made  from  award  date 
to  the  date  of  the  continuation 
application.  These  progress  reports  must 
include:  (1)  a  comparison  of  actual 


iiijjlishments  with  the  goals  and 
ctives  established  for  the  period, 
and 

(2)  other  activities  and  issues  to  be 
addressed  during  the  subsequent 
reporting  period. 

B.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  etc.)  not  included  in  the 
Year  01  application. 

C.  An  amiual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  rejustification. 
Simply  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items.  Supporting  justification  should 
be  provided  where  appropriate. 

Evaluation  Criteria  (Total  100  Points) 

Objective  Review  panels  evaluate  the 
scientific  and  technical  merit  of 
applications  and  their  responsiveness  to 
the  information  requested  in  the 
Application  Content  section  above. 
Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

/.  Background  and  Need  (10  points) 

The  extent  of  need  based  on  disease 
burden  by  age,  gender,  and  racial  and 
ethnic  groups,  mortality  rates, 
incidence,  cancer  program  experience, 
existing  capacity  and  infrastructure,  and 
funding  need. 

//.  Collaborative  Partnership  and 
Community  Involvement  (15  points) 

The  comprehensiveness  and 
appropriateness  of: 

A.  Existing  or  proposed  linkages 
within  and  outside  the  State/Tribe/ 
Territory  health  department  to 
coordinate  diverse  cancer  control,  risk 
factor  and  other  primary  prevention 
programs  and  activities  among  various 
agencies,  organizations,  professional 
groups,  and  individuals. 

B.  The  current  or  proposed  broad- 
based  State/Tribe/Territory  wide 
coalition  to  advise  and  support  the 
program,  including  defined  roles, 
responsibilities,  and  specified 
subcommittees. 

C.  Letters  of  support  that  indicate  the 
natore  and  extent  of  existing  or  planned 
collaborative  support. 

///.  Cancer  Control  Plan  (15  points) 

The  quality  of  the  comprehensive 
cancer  control  plan  in  terms  of 

A.  An  integrated  and  coordinated 
State/Tribe/Terrilory  wide  approach  to 
prevention,  early  detection,  treatment, 
rehabilitation,  and  palliation  of  cancer; 
assessment  of  the  State/Tribe/Territory's 
cancer  burden:  short-term  and  long-term 


goals,  objectives,  and  strategies  to 
address  cancer  control  issues; 
assessment  of  existing  and  needed 
resources  to  develop  the  comprehensive 
cancer  control  program;  the  full  range  of 
cancer  prevention  and  control  activities, 
including  primary  prevention,  early 
detection,  diagnosis,  treatment, 
rehabilitation  and  palliation. 

B.  The  extent  to  which  a  broad  range 
of  partners  and  stakeholders  are 
included  throughout  the  process  to 
develop,  implement,  review,  and  update 
the  plan;  mechanisms  to  review, 
evaluate  and  update  the  plan  to  meet 
evolving  needs,  and  personnel  who  will 
be  responsible  for  maintaining  the  plan, 
assuring  that  it  is  current  and  regularly 
reviewed  and  updated  are  clearly 
identified. 

rv.  Implementation  of  the 
Comprehensive  Cancer  Control  Plan  (35 
points) 

The  extent  to  which  the  applicant's 
implementation  plan  describes: 

A.  Process,  justification,  and  rationale 
for  priorities  established  for 
implementation. 

B.  Specific,  measurable,  realistic, 
time-framed  objectives  based  on  the 
comprehensive  cancer  control  plan. 

C.  The  process  for  implementing 
priorities  identified  in  the  plan,  to 
include  discrete  time  frames, 
responsible  agencies  and  organizations, 
linkages  of  activities  to  objectives,  and 
how  the  proposed  activities  will 
facilitate  coordination  and  collaboration 
among  existing  categorical  program 
efforts. 

D.  How  surveillance  data  will  be 
integrated  into  program  activities  and 
used  to  assess  program  progress  and 
assist  program  decision  making;  the 
surveillance  systems  and  collection  of 
relevant  and  appropriate  population- 
based  information  on  the  demographics, 
behavioral,  disease  burden  and 
incidence,  etc.;  and  any  linkages 
between  databases  and  routine 
monitoring  to  determine  effectiveness  of 
interventions. 

E.  Plans  for  evaluating  the  program's 
progress  in  meeting  specific  objectives 
outlined  in  the  implementation  plan, 
and  overall  success  of  the 
comprehensive  cancer  control  effort. 

F.  Proposed  information  and 
education  efforts,  including 
collaborating  with  CDC  on  national 
campaigns. 

G.  Methods  for  assuring  that:  the  core 
components  of  a  comprehensive  cancer 
control  program  including  primary 
prevention/risk  factor  reduction; 
education,  outreach,  and  health 
communications;  screening,  diagnostic, 
and  treatment  services;  surveillance; 
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and  evaluation  are  consistent  with 
accepted  science  and  prevailing  public 
health  practice;  the  primary  prevention 
components  address  risk  factors  that 
will  have  the  greatest  impact  on 
reducing  the  overall  disease  burden  of 
cancer  and  are  not  limited  to  prevention 
activities  of  the  specific  cancers 
addressed  in  the  State/Tribe/Territory's 
comprehensive  cancer  control  program. 

H.  Description  of  other  existing 
programs  funded  by  other  sources  that 
will  be  coordinated  with  the 
comprehensive  cancer  control  effort. 

v.  Management  and  Organization  (25 
points) 

A.  The  feasibility  and  clarity  of  the 
proposed  management  plan  that 
addresses  the  use  of  qualified  and 
diverse  technical,  program,  and 
administrative  staff,  organizational 
relationships  including  lines  of 
authority,  internal  and  external 
communication  systems,  cooperation 
and  coordination  among  categorical 
cancer-related  programs,  and  a  system 
for  sound  fiscal  management. 

B.  The  appropriateness  of  the 
organizational  structure  and  the  existing 
and  proposed  internal  and  external 
linkages. 

C.  The  quality  and  appropriateness  of 
CVs  and  job  descriptions  of  current  and 
proposed  key  staff,  to  include  who  is 
responsible  for  overall  direction  of  the 
program. 

VI.  BLfdget  With  Justification  (Not 
Weighted) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  This  order  sets  up  a 
system  for  State/Territory/Tribe  and 
local  review  of  proposed  federal 
assistance  applications.  Applicants 
should  contact  their  State  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  expected  announcements 
of  cooperative  agreement  funds  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  State.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  Indian 
territories  are  strongly  encouraged  to 
request  tribal  government  review  of  the 
proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  or  if  SPOCs  have  any 
State  process  recommendations  on 


applications  submitted  to  CDC,  they 
should  send  them  to  Sharron  P.  Orum, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  305, 
Mailstop  E-18,  Atlanta,  GA  30305,  no 
later  than  60  days  after  the  application 
deadline  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  accommodate  or  explain 
the  State  or  tribal  process 
recommendations  it  receives  after  that 
date. 

Public  Health  .System  Kt-purtrng 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

(.dtdlot;  of  hederd!  Domestic  Assistance 
\  u  m  i>er 

i  ne  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.919. 

Other  Rixjuirenients 

Paperwork  Beduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  individuals  or  more 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 


>P 


ication  Submission  and  Deadline 


The  original  and  two  copies  of  the 
completed  application  Form  CDC 
0.1246(E)  (0MB  Number  0348-0043) 
must  be  submitted  to  Sharron  P.  Orum, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferr>'  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305  on  or 
before  July  1. 1998. 

1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  stated 
deadline  date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  maifing.) 

2.  Late  Applications.  Applications 
that  do  not  meet  the  criteria  in  l.a.  or 
l.b.,  above,  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 


competition  and  will  be  returned  to  the 
applicant. 

3.  Acceptable  Materials.  Applicants 
must  send  all  materials  in  an  unbound, 
one-sided  8V2  x  11"  printed  format, 
suitable  for  photocopying.  All  other 
application  materials  will  not  be 
reviewed. 

4.  Only  one  eligible  application  from 
a  State/Tribe/Territory  will  be  funded. 
Applicants  from  each  State/Tribe/ 
Territory  are  encouraged  to  coordinate 
and  combine  their  efforts  prior  to 
submitting  the  application  for  their 
Stafe/Tribe/Territory. 

\\  here  To  Obtain  Additional 
Information 

Complete  information  on  application 
procedures  is  contained  in  the 
application  package.  Business 
management  technical  assistance  may 
be  obtained  from  Gladys  T.  Gissentanna, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE..  Room  314. 
Mailstop  E-18.  Atlanta,  GA  30305, 
telephone  (404)  842-6801;  by  fax  (404) 
842-6513;  by  Internet  or  CDC  WONDER 
electronic  mail  at  gcg4@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Jeannette  May, 
MPH,  or  Diane  Narkunas,  MPH. 
Program  Services  Branch,  Division  of 
Cancer  Prevention  and  Control.  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
4770  Buford  Highway,  NE..  Mailstop  K- 
57.  Atlanta.  GA  30341-3717,  telephone 
(404)  488^880  and  by  fax  (404)  488- 
4727;  by  Internet  or  CDC  WONDER 
electronic  mail  at  jxm5@cdc.gov  or 
dxn3@cdc.gov. 

Please  refer  to  Program 
Announcement  Number  98046  when 
requesting  information  and  submitting 
an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000'"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325;  telephone 
(202) 512-1800. 

Copies  of  the  U.S.  Preventive  Services 
Task  Force  Guide  to  Clinical  Preventive 
Services,  2nd  ed.  (Williams  &  Wilkins, 
October  1995)  referenced  above  may  be 
obtained  by  calling  1-800-358-3538.  or 
from  the  world  wide  web  at  http:// 
www.wwilkins.com/books/data/0-683- 
08508-5.html. 
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mortality  can  b«  obt.i: 
following  sources 

1.  The  Slate  Cancer  Registry. 

2  The  American  Cancer  Society. 
Facts  and  Figures,  1998.  l-800-ACS- 
2.14.5 

3  Mortality  Statistics  Branch. 
Division  of  Vital  Statistics.  National 
Center  for  Health  Statistics.  Centers  for 
Diseasa  Control  and  Prevention  at  (301) 
438-8884.  fax  (301)  436-7066.  Availabl« 
at  http  //www  cdc  gov/nchswww/ 
about/ma)or/dvs/mortdata  htm. 

4  SEER  Cancer  Statistics  Review. 
iq73-l')94.  NIH  Pub.  No.  97-2789. 
Available  at  http/Zwww- 

seer  ims.nci.nih.gov/Publications/ 
CSR7394/index  html  or  by  calling  the 
Cancer  Stati.stics  Branch  Cancer  Control 
Research  Program  Division  of  Cancer 
Prevention  and  Control.  National  Cancer 
Institute  at  (301)  496-8.510. 

CDC  suggests  using  the  Internet, 
following  all  instructions  in  this 
announcement  and  leaving  messages  on 
the  contact  person's  voice  mail  for  more 
timely  responses  to  any  questions. 

Eligibility  Assurance  Form 

All  applicants  MUST  complete  this 
check-list  and  attach  appropriate 
documentation  supporting  eligibility 
(the  state/tribe/territory  wide 
comprehensive  cancer  control  plan) 
The  plan  must  b^  attached  to  this  check- 
list, should  not  be  incorporated  into  the 
body  of  the  application  or  the 
appendices,  and  therefore  does  not 
affect  the  page  limit  for  the  application 
(30  pages)  or  appendices  (20  pages).  A 
copy  of  this  form,  with  an  attached 
reproducible  plan,  should  be  included 
with  each  copy  of  the  application  as  a 
separate  tabbed  section. 

A  state/tribe/territory  wide 

comprehensive  cancer  control  plan 
has  been  developed.  Plan  is  either 

an  existing  up-to-date  plan  ready 

for  implementation,  or 
.an  up-to-date  detailed  final  draft 


ready  for  implementation  by 
September  30.  1998. 

At  a  minimum. 

Plan  documents  an  integrated  and 

coordinated  state/tribe/territory 
wide  approach  to  prevention,  early 
detection,  treatment,  rehabilitation, 
and  palliation  of  cancer  (i.e..  not  a 
summation  or  compilation  of 
categorical  risk  factor/specific 
cancer  programs). 

Plan  identifies  priorities  to  be 

addressed  based  on  needs  identified 
through  assessment  of  the  burden  of 
the  major  detectable/preventable 
cancers  in  the  State/Tribe/Territory. 

Copy  of  the  State/Tribe/Territory 

wide  comprehensive  cancer  control 


pidii  uocuineni  is  auaLnea.  lA 
reproducible,  unbound,  one-sided. 
8'/^  X  11"  copy  of  the  plan  should 
be  attached  to  this  form.) 

GloM«ry 

Terms  are  defined  by  DCPC  in  this 
Glossary  to  clarify  issues  for  applicants 
under  this  RFA  only.  They  are  not 
meant  to  apply  to  all  DCPC  or  CDC 
programs,  activities,  or  RFAs. 

Comprehensive  Cancer  Control:  An 
integrated  and  coordinated  approach  to 
reduce  the  incidence,  morbidity,  and 
mortality  lof  cancer)  through 
prevention,  early  detection,  treatment, 
rehabilitation,  and  palliation 

Comprehensive  Cancer  Control  Plan: 
Document  that  is  developed  as  an 
optimal  blueprint  for  achieving 
comprehensive  cancer  control  in  that 
State/Tribe/Territory   It  should  address 
information  on  cancer  burden,  short-and 
long-term  goals  and  objectives; 
proposed  strategies  to  meet  objectives; 
assessment  of  existing  and  needed 
resources;  and  a  plan  for  promoting 
access  to  fuU  range  of  cancer  control 
services. 

At  a  minimum,  a  Comprehensive 
Cancer  Control  Plan:  (1)  documents  an 
integrated  and  coordinated  state/tribe/ 
territory  wide  approach  to  prevention, 
early  detection,  treatment, 
rehabilitation,  and  palliation  of  cancer 
(i.e.,  not  a  summation  or  compilation  of 
categorical  risk  factor/specific  cancer 
programs);  and  (2)  identifies  the 
priorities  to  be  addressed  based  on  an 
assessment  of  the  burden  of  the  major 
detectable/preventable  cancers  in  the 
State/Tribe/Terrilory. 

Comprehensive  Cancer  Control 
Program:  Based  on  goals  and  objectives 
established  in  the  comprehensive  cancer 
control  plan,  the  overall  set  of  actions 
that  are  conducted  with  available 
resources  to  translate  the  optimal  plan 
into  feasible  reality. 

Implementation:  Conducting  activities 
that  are  designed  to  achieve  goals  and 
objectives  outlined  in  the 
Comprehensive  Cancer  Control  Plan. 
Implementing  the  Plan  is  the  same  thing 
as  conducting  comprehensive  cancer 
control  activities  or  programs.  For  the 
purposes  of  programs  funded  under  this 
RFA,  implementation  of  the  plan  does 
not  require  that  all  goals  and  objectives 
in  the  State/Tribe/Territory  wide 
comprehensive  cancer  control  plan  be 
implemented;  implementation  will  be 
guided  by  the  goals  and  objectives  in  the 
implementation  plan  developed  for  this 
RFA. 

Indicator:  A  performance  measure 
used  to  track  critical  processes  over  time 
to  signify  progress  toward  a  particular 
desired  outcome  of  the  program.  For 


example,  one    uiUKaior"  for  better 
coordination  among  categorical 
programs  might  be  a  certain  number  of 
meetings  held  among  categorical 
program  staff  to  assure  that  efforts  are 
being  coordinated.  Another  "indicator" 
for  the  same  outcome  might  be  that  each 
related  program  has  a  representative  on 
the  coalition  that  advises  and  directs  the 
program 

State/Tribe/Territory  wide:  Covering 
the  entire  State/Tribe/Territory,  rather 
than  |ust  limited  34  metropolitan  or 
county  areas  within  the  State/Tribe/ 
Territory.  For  example,  State/Tribe/ 
Territory  wide  comprehensive  cancer 
control  plan  addresses  cancer, 
programs,  activities,  and  services 
throughout  the  State/Tribe/Territory. 

U.S.  Preventive  Services  Task  Force 
Guide  to  Clinical  Preventive  Services. 
2nd  ed.:  The  Guide  clearly  outlines  and 
establishes,  for  the  clinician,  the  current 
state  of  research  on  the  efficacy  of  the 
major  preventive  interventions.  A  well- 
specified  methodology  based  on 
scientific  evidence  is  used  to  assess 
efficacy.  Based  on  the  work  of  a 
distinguished  panel  of  nationally 
recognized  experts,  and  reviewed  by 
more  than  650  federal  and  nonfederal 
experts,  it  provides  recommendations 
on  screening,  counseling,  and 
immunizations  according  to  patients' 
personal  characteristics  and  health  risk 
factors. 

Dated:  May  7.  1998. 
JoMph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  fi>r  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc  98-12645  Filed  5-12-98;  8:45  am) 

MJJNQ  CODE  4t«»-lS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

iAnnouncAfoent  98037] 

Initiatives  by  Organizations  To 
Strenglhen  National  Totoecco  Control 
Acttvit>es  m  ihe  IJnrted  States;  Notice 
of  AvaihiMtttY  of  Funds  for  Fiscal  Year 
19*8,  Amenctn>«nt 

A  notice  announcing  the  availability 
of  Fiscal  Year  1998  funds  for 
cooperative  agreements  for  Initiatives  by 
Organizations  to  Strengthen  National 
Tobacco  Control  Activities  in  the  United 
States  was  published  in  the  Federal 
Register  on  April  23,  1998,  (63  FR 
20197).  The  notice  is  amended  as 
follows: 

On  page  20202,  second  column,  under 
the  heading  "Application  Submission 
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and  Deadline,"  first  paragraph  on  the 
last  line  is  amended  to  read:  '*   *   *  on 
or  before  June  8,  1998. 

All  other  information  and 
requirementsof  the  April  23,  1998, 
Federal  Register  notice  remain  the 
same. 

Dated  May  7,  1998. 
loseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FRDoc  98-12643  Filed  5-12-98;  8:45  am) 

BHUNQ  COO€  4IW-18-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Amendment  to  Stockbrldge-Munsee 
Community  Band  of  Mohican  Indians 
Liquor  Control  Ordinance 

AGE^tCY:  Biireau  of  Indian  .\ffairs. 

Inter;!!.'' 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authonty  delegated  bv 
the  Secretarv  of  the  Interior  to  the 
Assistant  Secretary — Indian  .^ffal^s  bv 
209  D.M  8.  and  in  accordance  with  the 
Act  of  August  15,  1953.  6^  Stat   586.  18 
U.S.C.  1161.  I  certify'  that  Resolution 
numbered  04-98,  of  the  Stockbndge- 
Munsee  Community  Band  of  .Viohican 
Indians  was  duly  adopted  by  the 
Stockbnd^f'-Munsee  Triba!  Council  on 
January'  ^n,  1998.  The  amendment  to  the 
Stockbndge-Munsee  Liquor  Control 
Ordinance,  published  Def:ember  11, 
1992  at  57  FR  58938.  allows  licensees  to 
provide  complimentarv  beverages  on 
lands  sub)ec;t  to  the  junsdiction  of  the 
Stockbndge-.Munsee  Community  Band 
of  Mohiran  Indians. 

DATES:  This  amendment  is  effective  .Mav 
13. 1998 

FOR  FURTHER  INFORMATION  CONTACT: 

Bettie  Rushing,  Office  of  Tribal  Se.'-v'ices, 
1849  C  Street  NW,  MS  4b41-MIB, 
Washington.  DC  20240-4001.  telephone 
(202) 208-4400 

SUPPLEMENTARY  INFORMATION:  The 

amendment  to  the  StO(,Kbridge-MLinsee 
Liquor  Control  Ordinance,  Stockbrid^e- 
Munsee  Tribal  Council  resolution 
numbered  04-98.  reads  as  follows: 

Section  3  1.1  (E)  4  which  reads  "No 
licensee  may  give  away  or  sell  alcohol 
beverages  at  a  loss"  is  stricken  and 
eliminated  from  the  Community  Liquor 
Control  Ordinance. 


Dated,  .^p^ll  30,  1998, 
Kevui  Cover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc   9«-l  2654  Filed  5-12-98;  8:45  ami 
BILUNO  COO£  4J10-02-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[(CA-067-1210)  CACA  035087] 

Wilderness  Management;  Planning 
Initiation 

agency;  Bureau  of  Land  Management. 
action:  Notice, 

summary:  The  Bureau  of  Land 
Management.  El  Centro  Field  office,  will 
conduct  public  open  house  meetings 
May  13,  15,  and  19.  1998  to  gather  from 
the  public  comments  and  concerns  to  be 
addressed  in  activity  level  wilderness 
management  plans  Comments  will  be 
solicited  primarily  for  the  10  wilderness 
areas  managed  bv  the  El  Centro  office, 
but  comments  regarding  any  of  the  67 
wilderness  areas  managed  by  the 
California  Desert  District  will  be 
accepted. 

DATES:  Open  house  meetings  will  be 

neld  at  the  following  dates,  times,  and 
locations:  May  13,  1998:  4:00  pm  to  9:00 
pm,  at  the  Imperial  Irrigation  District 
.\uditonum.  1284  .Main  Street.  El 
Centro,  CA:  on  May  15.  1998   4:00  pm 
to  10:00  pm.  at  the  Yuma  BLM  office. 
2555  Gila  Ridge  Road  Yuma,  AZ,  and 
on  May  19,  1998  400  pm  to  10:00  pm, 
at  the  Comfort  Inn,  8000  Parkway  Drive, 
La  Mesa,  C\.  For  a  period  of  45  days 
after  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
Bureau  of  l^nd  Management,  El  Centro 
Field  Office,  1661  South  4th  Street,  El 
Centro,  CA  92243.  Objections  wall  be 
reviewed  by  the  State  Direcior,  who  may 
sustain,  vacate,  or  modify  this  action.  In 
the  absence  of  any  objections,  this 
action  will  be  the  final  determination  of 
tne  Department  of  the  Interior. 

FOR  FURTHER  INFORNATION  CONTACT:  Tim 

Finger,  Wilderness  Coordinator,  at  the 
above  address  or  telephone  (760)  337- 

4442 

Dated:  May  6, 1998, 
Elayn  Briggs. 

Acting  Field  Manager. 

(FR  Doc  98-12642  Filed  5-12-98;  8:45  ami 

BILUNG  COO£  4310-40-P 


DEPARTMENT  OF  THE  fNTE  RiOR 
National  Park  Service 

Environmental  A ssessment for th« 

Establishment  ol  the  WoHdWarM 
Memorial,  Washington   D  C 

ACTION:  Notice  of  availability  of 
environmental  assessment. 

summary;  Pursuant  to  the  Council  of 
h::'.  .rcMnental  Quality  regulations  and 
National  Park  Service  policy,  this  notice 
announces  the  availability  of  an 
environmental  assessment  (EA)  for  the 
establishment  of  the  World  War  D 
Memorial  in  Washington,  D.C. 
DATES:  There  will  be  a  30-day  pubUc 
review  period  for  comment  on  this 
document.  Comments  on  the  EA  should 
be  received  no  later  than  June  12,  1998. 
ADDRESSES:  Comments  on  the  EA 
snia..-;  r»e  submitted  to:  Mr,  John  G. 
Parsons.  Associate  Superintendent  for 
Stewardship  and  Partnerships,  National 
Capital  Support  Office,  National  Park 
Service,  1100  Ohio  Drive,  S  W.,  Room 
220,  Washington,  DC,  20240.  Public 
reading  copies  of  the  EQ  will  be 
available  for  review  at  the  following 
locations;  National  Capital  Region, 
National  Park  Service,  1100  Ohio  Drive, 
SW..  First  Floor  Lobby.  Washington. 
D.C.  20242;  and  American  Battle 
Monuments  Commission,  2300 
Clarendon  Boulevard,  Suite  500, 
ArUngton,  Virginia,  22201 
FOR  FURTHEH  INFORMATION  CONTACT: 
Mr.  John  G.  Pa.'^  :>    -.^svjciate 
Superintendent,  Stewardship  and 
Partnerships,  National  Capital  Support 
Office,  National  Park  Service.  1100  Ohio 
Drive,  SW.,  Room  220,  Washington. 
DC,  20242,  Telephone;  (202)  619-7025. 
A  limited  number  of  copies  of  the  EA 
are  available  or  t^t'ioc 
SUPPLEMENTARY  iNfORMA^ON    The  EA  On 

this  memorial  on  park  land  describes 
the  proposed  design  concept  and 
analyzes  pertinent  envirraunental 
impacts  of  its  establishment  and 
construction  and  any  necessary 
mitigation  measures  for  the  identified 
impacts. 

The  World  War  II  Memorial  is  being 
established  by  the  American  Battle 
Monuments  Commission,  an 
indep)endent  agency  of  the  U.S. 
Government,  pursuant  to  the 
Commemorative  Works  Act,  40  U.S.C. 
1001  et  seq.  The  World  War  11  Memorial 
was  authorized  by  Public  Law  103-32 
(May  25,  1993).  hi  Public  Law  103-422, 
Congress  authorized  its  placement 
within  Area  I  (the  area  comprising  the 
central  Monumental  Core  of  the  District 
of  Columbia,  as  defined  in  the  Act).  The 
memorial  will  be  in  West  Potomac  Paik 
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which  IS  administered  by  the  National 
Park  Service.  The  actual  location  is 
known  as  the  Rainbow  Pool  site,  along 
17th  Street  between  the  Lincoln 
Memorial  and  the  Washington 
Monument. 

Along  with  analyzing  the 
environmental  impacts  of  memorial 
construction  and  the  completed 
memorial  based  on  this  design  concept, 
this  EA  also  considers  how  it  affects 
visitor  use,  vehicular  and  pedestrian 
circulation,  and  existing  periodic  uses 
of  the  site  for  various  activities. 

Pursuant  to  the  Commemorative 
Works  Act.  one  approved,  this  design 
concept  will  be  refined  to  produce  a 
preliminary  design  and  a  final  memorial 
design  which  are  subject  to  additional 
review  by  the  National  Park  Service,  the 
National  Capital  Planning  Commission, 
and  the  Commission  of  Fine  Arts. 

Dated:  May  6.  1998 
(oseph  Lawer. 

Regional  Director,  National  Capital  Region 
|FR  Doc  98-12698  Filed  5-12-98,  8  45  am] 

•ILLINO  CXIOC  OlO-nMM 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
2,  1998.  Pursuant  to  §60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park  Service, 
PO  Box  37127,  Washington,  DC  20013- 
7127  Written  comments  should  be 
submitted  by  May  28,  1998. 
Carol  D.  Shull. 
Keeper  of  the  National  Register 

ARKANSAS 

Bradley  County 

St  Luke's  Catholic  Church.  508  W.  Pine, 
Warren.  98000581 

CroM  County 

Ciboney— Koliertson — Stewart  House,  734 
Hamilton  Ave  ,  Wynne,  98000585 

Independence  County 

Natl  380  S  Ninth  St., 

B,, 

Jefferson  County 

Mills  House.  715  W  Barraque,  Pine  Bluff, 
98000584 


Miller  County 

Miller  County  Courthouse.  400  Laurel  St., 
Texarkana.  98000578 

Phillips  County 

Richardson— Turner  House,  1469  AR  1  N, 
Lexa.  98000583 

Washington  County 

Mineral  Springs  Community  Building,  Cty 
Rd  34.  E  of  West  Fork.  West  Fork  vicinity, 
98000580 

Yell  County 

First  Presbyterian  Church — Berry  House.  203 
Pecan  St  ,  Dardanelle.  98000582 

COLORADO 

Arapahoe  County 

Little  Estate.  1  Littleridge  Ln.  Cherry  Hills 
Village.  98000610 

El  Paso  County 

Cragmor  Sanatorium.  1420  Austin  Bluffs 
Pkwy.  Colorado  Spnngs.  98000586 

FLORIDA 

Alachua  County 

Masonic  Temple.  215  N  Main  St,. 
Gainesville.  96000589 

Citrus  County 

Crystal  River  Old  City  Hall.  532  N.  Citrus 
Ave..  Crystal  River.  98000588 

Manatee  County 

Midway  Subdivision  Historic  District.  7201 
15th  St.  E.  Sarasota  vicinity,  98000587 

KANSAS 

Marion  County 

Peabody  Downtown  Historic  District,  Along 
Walnut  St.  t)etween  Division  and  First  Sts., 
Peabody.  98000590       * 

KENTUCKY 

Boyle  County 

Danville  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPSl  277  N.  First  St.. 
Danville.  98000591 

Pulaski  County 

Mill  Springs  National  Cemetery  (Civil  War 
Era  National  Cemeteriesl  9044  West  Hwy 
80.  Nancy.  98000592 

L0U1SL\NA 

St.  Tammany  Parish 

)ay  House.  Facelng  the  Tchefuncte  R..  within 
Fairview-Riverside  State  Park. 
Madisonville  vicinity.  98000593 

MAINE 

York  County 

Saco  Historic  District,  Roughly  bounded  by 
Elm.  North.  Beach,  and  Main  Sts  .  Saco, 
98000594 

MARYLAND 

Baltimore  Independent  City 

Northwood  Historic  District.  Loch  Raven 
Blvd  .  The  Almeda.  and  Cold  Spring  Ln., 
Baltimore.  98000596 


M  \ss  M  HUSLTTS 

bamsiable  County 

Hinckley's  Corner  Historic  District.  0.  25.  and 
40  Way  #112.  WellFleet.  98000595 

MISSOURI 

Cooper  County 

New  Lebanon  Historic  District,  MO  A, 
Lebanon. 98000597 

NEW  JERSEY 

Morris  County 

A>Tes'  Farm,  25  Cooper  Rd.,  Denville 
vicinity.  98000598 

NTvS  MfXICO 

Bernalillo  County 

Luna  Lodge  (Route  66  Through  New  Mexico 
MPS)  9019  Central  Ave.  NE.  Albuquerque, 
98000600 

Tewa  Lodge  (Route  66  Through  New  Mexico 
MPS)  5715  Central  Ave.  NE.  Albuquerque, 
98000599 

OHIO 

Lucas  County 

Englewood  Historic  District.  Roughly 
bounded  by  W.  Bancroft.  Lawrence. 
Oakwood.  Hoag.  and  Detroit  Sts.,  Toledo. 
98000601 

OREGON 

Curry  County 

Port  Orford  Coast  Guard  Sution,  92331  Coast 
Guard  Hill  Rd..  Port  Orford.  98000606 

Deschutes  County 

Liberty  Theater.  849  NW  Wall  St..  Bend. 

98000608 
Putnam,  George  Palmer  and  Doroathy  Binney 

House.  606  NW  Congress  St  .  Bend. 

98000607 

Gilliam  County 

Condon  Commercial  Historic  District, 
Roughly  bounded  by  Ward.  Spring,  and 
Oregon  Sts..  and  mid-block  between 
Walnut  and  Frazier  Sts..  Condon.  98000609 

Hood  River  County 

Hood  River  County  Library  and  Georgiana 
Smith  Park.  502  State  St..  Hood  River. 
98000605 

Linn  County 

Perrv,  EC,  Buidling,  38731  N.  Main  St., 
•Scio,  98000604 

TEXAS 

Lubbock  County 

Holden  Properties  Historic  District,  3103, 
3105,  3105A.  3105B,  3107.  3109.  and  3111 
20th  St.,  Lubbock,  98000602 

VIRGINIA 

.Mecklenburg  County 

Buffalo  Springs  Historical  Archeological 
District,  Address  Restricted,  Buffalo 
Junction,  98000603 
A  Request  for  Removal  is  hereby  made  for 

the  following  propeniei: 
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OREGON 

Clatsop  County 

Herschell,  Allan.  Two-Abreast  Carousel 
(Oregon  Historic  Wooden  Carousels  TR) 
300  Broadway  Seaside.  87001382 

Multnomah  County 

Looff.  Charles.  20-Sweep  Menagerie  Carousel 
(Oregon  Historic  Wooden  Carousels  TR) 
Hollady  St.  and  NE  Eighth  Ave..  Portland, 
87001379 

IFRDoc  9S   1264  7  Filed  5-12-98:  8:45  am] 

aiLUNQ  CODE  4J10-70-U 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  Anwrican  Human  Remains  from 
Gooseberry  Valley,  Utah  in  the  Control 
of  the  Fishlake  National  Forest,  USDA 
Forest  Service,  Richfield,  UT 

agency:  National  F'ark  Service,  Interior 
ACnON:  .Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Prote<;tion  and  Repatriation  Act 
(NAGPR.M,  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  from  Gooseberry  Valley,  Utah 
in  the  control  of  the  Fishlake  National 
Forest,  USD.^  Forest  Service.  Richfield, 

UT. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of  Utah 
Museum  of  Natural  History,  University 
of  Utah  Depariment  of  Anthropology, 
and  USD.A  Forest  Service  professional 
staff  in  consultation  with 
representatives  of  the  Duckwater 
Shosnone  Tribe.  Fort  Mc[>nmitt  Paiute 
and  Shoshone  Tribes.  Hopi  Tribe. 
Kaibab  Band  of  Paiute  Indians,  Navaio 
Nation.  Northwestern  Band  of  Shoshoni 
Nation.  Paiute  Indian  Tribe  of  Utah, 
Pueblo  of  .^coma,  Pueblo  of  Poioaque, 
Pueblo  of  San  Felipe,  Pueblo  of  San 
Ildefonso,  Pueblo  of  Sandia,  Pueblo  of 
Santa  Ana,  Pueblo  of  Santa  Clara. 
Pueblo  of  Santo  Domingo.  Pueblo  of  Zia. 
Pueblo  of  Zuni,  Shoshone-Bannock 
Tribes  of  the  Fort  Hall  Resen-'ation, 
Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation.  Skull  Valley  Band  of 
Goshute  Indians,  Southern  Paiute 
Consortium  (on  behalf  of  the  Kaibab 
Paiute  Band.  Cedar  City  Paiute  Band. 
Indian  Peak  Paiute  Band,  Kanosh  Paiute 
Band,  Koosharem  Paiute  Band.  Las 
Vegas  Paiute  Band,  Moapa  Paiute  Band. 
and  Shivwrits  Paiute  Band).  Southern 
Ute  Indian  Tribe,  Summit  Lake  Paiute 
Tribe,  Ute  Mountain  Ute  Tribe.  Ute 
Tribe  of  the  Unitah  and  Ouray 
Reserveration.  and  the  Yomba  Shoshone 
Tribe. 


During  the  1980s,  human  remains 
representing  one  individual  were 
recovered  from  W'arezil  House  (42SV 
1060)  in  the  Fishlake  National  Forest 
during  legally  authorized  excavations 
conducted  by  University  of  Utah 
Department  of  .Anthropology  and 
currently  curated  at  the  Utah  Museum 
of  Natural  History  No  known 
individual  was  identified  No  associated 
funeran.-  obiecis  are  present. 

Based  on  material  culture  of  the  site, 
the  Wartzit  House  site  has  been 
identified  as  a  Fremont  occupation 
dating  between  780-1260  A.D.  Based  on 
the  context  of  the  burial,  this  individual 
as  been  identified  as  Native  American. 
On  review  of  the  available  evidence 
concerning  Fremont  culture  and 
settlement  of  this  area,  continuties  of 
agriculture,  basketry,  and  ceramics 
indicate  affiliation  between  the  Fremont 
of  this  area  and  later  puebloan  groups. 
Additionally,  continuities  of  ceramics 
and  projectile  point  chronologies  also 
indicate  cultural  affiliation  between  the 
Fremont  of  this  area  and  the  historic 
Numic-speaicing  groups  identified  in  the 
area  during  the  contact  period. 
Consultation  evidence  provided  by 
representatives  of  the  Hopi  Tribe,  the 
Paiute  Tribe  of  Utah,  the  Pueblo  of  Zuni, 
and  the  Ute  Tribe  of  the  Unitah  and 
Ouray  Reservation  have  presented  data 
from  oral  traditions  that  indicate 
ancestral  groups  and/or  specific  clans  or 
lineages  from  their  cultures  inhabited 
portions  of  the  area  associated  with  the 
Fremont  from  the  very  earliest  times 
onward. 

Based  on  the  above  mentioned 
information,  officials  of  the  USDA 
Forest  Ser\ice  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  While  not 
clearly  culturally  affiliated,  officials  of 
the  USD.\  National  Forest  Service  have 
further  determined  that,  pursuant  to  25 
U.S.C.  3003  (d)(2)(C).  there  is  a 
reasonable  belief  of  shared  group 
identity  given  the  totahty  of  the 
circumstances  surrounding  the 
acquisition  of  these  Native  American 
human  remains  with  the  Hopi  Tribe,  the 
Paiute  Tribe  of  Utah,  the  Pueblo  of  Zuni. 
and  the  Ute  Tribe  of  the  Unitah  and 
CKirav  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Duckwater  Shoshone  Tribe,  Fort 
McDermitt  Paiute  and  Shoshone  Tribes. 
Hopi  Tribe.  Kaibab  Band  of  Paiute 
Indians.  Navajo  Nation,  Northwestern 
Band  of  Shoshoni  Nation,  Paiute  Indian 
Tribe  of  Utah.  Pueblo  of  Acoma,  Pueblo 
of  Pojoaque,  Pueblo  of  San  Felipe, 
Pueblo  of  San  Ildefonso,  Pueblo  of 
Sandia.  Pueblo  of  Santa  Ana,  Pueblo  of 


Santa  Clara,  Pueblo  of  Santo  Domingo. 
Pueblo  of  Zia.  Pueblo  of  Zuni. 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Reservation.  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation, 
Skull  Valley  Band  of  Goshute  Indians. 
Southern  Paiute  Consortium  (on  behalf 
of  the  the  Kaibab  Paiute  Band,  Cedar 
City  Paiute  Band.  Indian  Peak  Paiute 
Band,  Kanosh  Paiute  Band,  Koosharem 
Paiute  Band,  Las  Vegas  Paiute  Band, 
Moapa  Paiute  Band,  and  Shivwits 
Paiute  Band),  Southern  Ute  Indian 
Tribe,  Summit  Lake  Paiute  Tribe,  Ute 
Mountain  Ute  Tribe,  Ute  Tribe  of  the 
Unitah  and  Ouray  Reserveration.  Yomba 
Shoshone  Tribe.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affihated  with  these 
human  remains  should  contact  Robert 
Leonard,  Forest  Archeologist,  Fishlake 
National  Forest,  115  East  900  North, 
Richfield,  UT  84602-3600;  telephone: 
(801)  896-9233,  before  June  12, 1998. 
Repatriation  of  the  himian  remains  to 
the  Hopi  Tribe,  the  Paiute  Tribe  of  Utah, 
the  Pueblo  of  Zuni,  and  the  Ute  Tribe 
of  the  Unitah  and  Ouray  Reservation 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
vdthin  this  notice. 
Dated:  May  7   1998. 
Francis  F    MfVldnamon, 
Departmental  i^omulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
re  rvv-   c,a-i  2ft48  Filed  S-12-98;  8:45  am] 
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DEPARTMENT  O^  "^HE  INTERtOR 

Bureau  ot  Reclamation 

Trinity  River  Basin  Fish  and  Wiidiite 
Task  Force   Public  Meeting 

AGENCY:  Bureau  oi  Reciamauon 

(Reclamation),  Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  In  accordance  v*rith  Section 
iuiaj(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
announcement  is  made  of  a  meeting  of 
the  Trinity  River  Basin  Fish  and 
Wildlife  Task  Force. 
DATES:  The  meeting  will  be  held  on 
Tuesday  June  30,  1998,  at  1  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  at  the: 
Federal  Building,  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Conference  Room  E-2901,  Sacramento, 
California  95825.  Telephone:  916/978- 
5113. 

FOR  FURTHER  INPORMA'iO  CDNfTACT:  Mr. 
Russell  P.  Smi'Oi.  v^a.bi,  Li.v.ronmental 


nnp 


and  Natural  Resource  Division. 
Northern  California  Area  Office.  16349 
Shasta  Dam  Boulevard.  Shasta  Lake. 
California.  96019  Telephone;  530/275- 
1554 

SUPPLEMENTARY  INFORMATION:  Task 
Force  members  will  approve  the  Three- 
Year  Action  Plan  for  FY  1999;  will 
comment  on  reauthorization  of  the 
Trinity  River  Basin  Fish  and  Wildlife 
Management  Program;  and.  will  discuss 
renewal  of  the  Charter  under  the  Federal 
Advisory  Committee  Act  Task  Force 
members  will  be  briefed  on  the  Trinity 
River  Flow  Evaluation  and  Trinity  River 
Mainstem  Fishery  Restoration 
Environmental  Impact  Statement/ 
Report 

The  meeting  of  the  Task  Force  is  open 
to  the  public.  Any  member  of  the  public 
may  file  a  written  statement  with  the 
Task  Force  in  person  or  by  mail  before, 
during,  or  after  the  meeting.  To  the 
extent  that  time  permits,  the  Task  Force 
Chairman  may  allow  public 
presentation  of  oral  statements  at  the 
meeting. 

Dated  May  5,  1998. 
Roger  K.  Panerson. 

Rrgional  Dirvctor 

IFR  Doc  9»-12655  Filed  5-12-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-352] 

Andean  Trade  Preterence  Act:  Ettect 
on  the  U.S.  Economy  and  on  Andean 
Drug  Crop  Eradication 

agency:  International  Trade 

Commission. 

ACTION:  Notice  of  opportunity  to  submit 

comments  in  connection  with  1997 

annual  report. 

EFFECTIVE  DATE:  May  5.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
loanne  Guth  (2U2-205-3264),  Country 
and  Regional  Analysis  Division,  Office 
of  Economics.  U.S.  International  Trade 
Commission.  Washington,  DC  20436 
BACKGROUND:  Section  206  of  the  Andean 
Trade  Preference  Act  (ATPA)  (19  U.S.C. 
3204)  requires  that  the  Commission 
submit  annual  reports  to  the  Congress 
regarding; 

Id  The  actual  economic  effect  of 
ATPA  on  the  U.S.  economy  generally  as 
well  as  on  specific  industries  which 
produce  articles  that  are  like,  or  directly 
competitive  with,  articles  being 
imported  under  the  Act; 

(2)  The  probable  future  effect  of  ATPA 
on  the  U.S.  e«;onomy  generally  and  on 
industries  affected  by  the  Act;  and 


(3)  The  estimated  effect  of  ATPA  on 
drug-related  crop  eradication  and  crop 
substitution  efforts  of  beneficiary 
countries. 

In  addition,  in  this  year's  report  the 
Commission  plans  to  examine  the 
effectiveness  of  ATPA  in  promoting 
export-oriented  growth  and 
diversification  of  production  in  the 
beneficiary  countries.  Notice  of 
institution  of  the  investigation  and  the 
schedule  for  such  reports  was  published 
in  the  Federal  Register  of  March  10, 
1994  (59  FR  11308)  The  Commission's 
fifth  annual  report  on  ATPA,  covering 
calendar  year  1997.  is  to  be  submitted 
by  September  30.  1998. 

Written  Submissions 

The  Commission  does  not  plan  to 
hold  a  public  hearing  in  connection 
with  the  preparation  of  the  fifth  annual 
report.  However,  interested  persons  are 
invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons  in  the  Office  of  the  Secretary  to 
the  Commission.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
June  30,  1998 

Address  all  submissions  to  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commissions  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 

Issued:  May  7. 1998. 

By  order  of  (he  Commission. 
Donna  R.  Koehake. 
Stxretury. 
IFR  Doc.  98-12682  Filed  5-12-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Sc   33?   22T1 

Annual  Report  on  the  Impact  of  the 
Canbt)«an  Basm  Economic  Recovery 
Act  on  US   Industries  and  Consumers 

A  jENiCY:  United  States  International 
Trade  Commission. 

ACTION:  Notice  of  opportunity  to  submit 
comments  in  connection  with  1997 
annual  report. 

crPHC"  vE  :;a'E:  May  5.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Guth  (202-205-3264).  Country 
and  Regional  Analysis  Division.  Office 
of  Economics.  U.S.  International  Trade 
Commission,  Washington,  D.C.  20436. 
BACKGROUND:  Section  215(a)  of  the 
Caribbean  Basin  Economic  Recovery  Act 
(CBERA)  (19  use.  2704(a))  requires 
that  the  Commission  submit  annual 
reports  to  the  Congress  and  the 
President  regarding: 

(1)  The  actual  economic  effect  of 
CBERA  on  the  U.S.  economy  generally 
as  well  as  on  specific  industries  which 
produce  articles  that  are  like,  or  directly 
competitive  with,  articles  being 
imported  under  the  Act;  and 

(2)  The  probable  future  effect  of 
CBERA  on  the  U.S.  economy  generally 
and  on  industries  affected  by  the  Act. 

In  addition,  in  this  year's  report  the 
Commission  plans  to  examine  the 
effectiveness  of  CBERA  in  promoting 
export-oriented  growth  and 
diversification  of  production  in  the 
beneficiary  countries.  Notice  of 
institution  of  the  investigation  and  the 
schedule  for  such  reports  was  published 
in  the  Federal  Register  of  May  14.  1986 
(51  FR  17678).  The  thirteenth  report, 
covering  calendar  year  1997.  is  to  be 
submitted  by  September  30,  1998. 

Written  Submissions 

The  Commission  does  not  plan  to 
hold  a  public  hearing  in  connection 
with  the  thirteenth  annual  report. 
However,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  matters  to  be  addressed  in  the 
report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
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be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
June  30.  1998. 

Address  all  submissions  to  the 
Secretary  to  the  Commission,  U.S. 
International  Trade  Commission.  500  E 
Street.  S.W..  Washington.  D.C.  20436. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 

issued:  May  7,  1998. 

By  order  of  the  Commission. 
Donna  R.  KoeKnke. 
Secretary. 
(FR  Doc.  98-12683  Filed  5-12-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-409] 

Certain  CD-ROM  Controllers  and 
Products  Containing  Same-ll; 
Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  7,  1998.  under  section  337  of  the 
Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Oak 
Technology.  Inc..  139  Kifer  Court, 
Sunnyvale.  California  94086.  On  April 
20  and  April  24,  1998,  Oak  filed 
supplements  to  its  complaint.  The 
complaint,  as  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  CD-ROM  controllers  and 
products  containing  same  by  reason  of 
infringement  of  claims  1-5  and  8-10  of 
U.S.  Letters  Patent  5,581,715.  The 
complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 


permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW..  Room 
112.  Washington,  D.C.  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:/A 
www  u'iitc   ijn\ " 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Jarvis,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2568. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  210.10  of  the  Commission's  rules  of 
practice  and  procedure,  19  CFR  210.10 
'19971 

SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
May  7,  1998,  ordered  that— 

(i)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  CD-ROM 
controllers  or  products  containing  same 
by  reason  of  inft-ingement  of  claims  1.  2, 
3.  4,  5.  8,  9,  or  10  of  U.S.  Letters  Patent 
5,581,715,  and  whether  there  exists  an 
industr\-  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Oak 
Technology,  Inc..  139  Kifer  Court, 
Sunnyvale,  CA  94086. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
MediaTek,  Inc..  No.  13  Innovation  Road 

I,  Science-Based  Industrial  Park, 
Hsinchu.  Taiwan 


United  Microelectronics  Corporation. 
No.  3,  Li-Hsin  Road  II,  Science-Based 
Industrial  Park,  Hsinchu,  Taiwan 

Lite-On  Technology  Corp.,  5F,  16,  Sec. 
4,  Nanking  E.  Rd.,  Taipei,  Taiwan 

AOpen,  Inc.,  6F,  #88,  Sec.  1.  Hsin  Tai 
Wu  Rd..  Hsichih.  Taipei  Hsien. 
Taiwan  221 

(c)  Thomas  L.  Jarvis.  Esq.,  Office  of 
Unfair  Import  Investigations,  U,S. 
International  Trade  Commission.  500  E 
Street,  SW..  Room  401-J,  Washington. 
D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §210.13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a).  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  May  7. 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnkp, 
Secretory 
[FR  Doc.  98-12676  Filed  5-12-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-401) 

Certain  CD-ROM  Controllers  and 
Products  Containing  Same;  Notice  of  a 
Commission  Determination  Not  To 
Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement  and 
Withdrawal  of  the  Complaint 

agency:  U.S.  Intemationai  Trade 
Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Intemationai  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  C'ALJ's")  initial  determination 
("ID")  granting  a  joint  motion  to 
terminate  the  above-captioned 
investigation  on  the  basis  of  a  settlement 
agreetnent  and  withdrawal  of  the 
complaint. 

FOR  FURTHER  INFORMATION  COffTACT:  Carl 
P.  Bretscher,  Esq..  Office  of  the  General 
Counsel.  U.S.  Intemationai  Trade 
Commission,  telephone  (202)  205-3107. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  August  20.  1997.  based  on  a 
complaint  filed  by  Oak  Technology.  Inc. 
("Oak  Technology"),  Oak  Technology 
alleged  that  respondents  Winbond 
Electronics  Corp.  ( "WEC"),  Winbond 
Electronic  North  America  Corp.. 
Weames  Technology  (Private)  Ltd.. 
Weames  Electronics  Malaysia  Snd. 
Bhd..  and  Weames  Peripheral 
Intemationai  (Pte.)  Ltd.  (collectively 
"respondents")  violated  section  337  of 
the  Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1337.  by  importing,  selling  for 
importation,  or  selling  within  the 
United  States  after  importation  certain 
CD-ROM  controllers  and  products 
containing  same  that  infringe  certain 
claims  of  Oak  Technology's  U.S.  Letters 
Patent  5.535.327  and  U.S.  Letters  Patent 
5.581.715. 

On  March  18.  1998.  Oak  Technology 
and  respondents  filed  a  joint  motion  to 
terminate  the  investigation  based  on  a 
settlement  agreement  between  Oak 
Technology  and  WEC  and  Oak 
Technology's  agreement  to  withdraw  its 
complaint  against  the  other 
respondents. 

On  March  30.  1998.  the  Commission 
investigative  attomey  ("lA")  moved  to 
make  public  certain  additional  portions 
of  the  settlement  agreement.  The  motion 
was  unopposed. 

On  April  15.  1998.  the  AL)  issued  an 
ID  (Order  No.  9)  terminating  the 
investigation  on  the  basis  of  the 


setti  '^reement  and  withdrawal  of 

the  i , nt.  The  ALJ  also  granted  the 

L\'s  motion  to  make  public  certain 
additional  portions  of  the  settlement 
agreement.  The  ALJ  found  no  indication 
that  termination  of  the  investigation  on 
the  basis  of  the  settlement  agreement 
would  adversely  impact  the  public 
interest.  No  party  filed  a  jjetition  to 
review  the  subject  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  as  amended.  19  U.S.C.  1337, 
and  Commission  rule  210.21.  19  CFR 
210.21.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  Intemationai  Trade 
Commission.  500  E  Street,  S.W., 
Washington.  D.C.  20436.  telephone  202- 
205-2000.  Hearing- impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
conceming  the  Commission  may  also  be 
obtained  by  accessing  its  Intemet  server 
(http://www.usitc.gov). 

Issued:  May  8. 1908. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary 
|FR  Doc.  98-12700  Filed  5-12-98;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

(Inves'q-i!  on  No.  337-TA-410] 

Certain  Coated  Optical  Waveguide 
Fibers  and  Products  Containing  Same 
Investigation 

agency:  U.S.  Intemationai  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
Intemationai  Trade  Commission  on 
April  9.  1998.  under  section  337  of  the 
Tariff  Act  of  1930.  as  amended.  19 
use.  1337.  on  behalf  of  Coming.  Inc., 
1  Riverfront  Plaza.  Coming.  NY  14831. 
Supplements  to  the  complaint  were 
filed  on  April  28,  1998,  and  May  6. 
1998.  The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  coated  optical  waveguide  fibers, 
and  products  containing  same,  made  by 


a  process  that  infringes  claim  1  of  U.S. 
Letters  Patent  4.792,347.  The  complaint 
further  alleges  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  limited  exclusion  order  and 
a  permanent  cease  and  desist  order. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  Intemationai  Trade 
Commission,  500  E  Street.  SW.,  Room 
112,  Washington.  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  conceming  the 
Commission  may  also  be  obtained  by 
accessing  its  Intemet  ser\er  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  R.  Whieloon.  hs(i    t  )tf:!  e  of 
Unfair  Import  Investigations,  U.S. 
Intemationai  Trade  Commission, 
telephone  202-205-2580. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and 
in  §  210.10  of  the  Commission's  rules  of 
practice  and  procedure.  19  CFR  210.10 
(1997). 

SCOPE  OF  investigation:  Having 
,..ji:sidert;d  the  (..oinplaint.  the  U.S. 
Intemationai  Trade  Commission,  on 
May  7.  1998.  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  coated  optical 
waveguide  fibers,  or  products 
containing  same,  made  by  a  process  that 
infringes  claim  1  of  U.S.  Letters  Patent 
4,792,347,  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 
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(a)  The  complainant  is — Coming 
Incorporated.  1  River*''ont  Plaza. 
Coming.  NY  14831 

(b)  The  respondents  are  the  follow. ng 
compemies  alleged  to  be  m  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Plasma  Optical  Fibre.  B.V  .  Zwaanslraat 
1.  5651  CA  Eindhoven,  The 
Netherlands 

Chromatic  Technologies.  Inc..  9  Forge 
Park.  Franklin.  MA  02038 

(c)  leffrev  R  Whieldon,  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
Intemationai  Trade  Commission.  500  E 
Street,  SW.  Room  401-H  Washington. 
DC  20436,  who  shall  be  the  Commission 
investigative  attomey,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  ludge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  bv  the  named  respondents  in 
accordance  with  §  210.13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201. 16(d)  and  210.13(a).  such 
responses  will  be  considered  bv  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation  E.xtensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  showTi. 

Faiiurv  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  m  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  May  8, 1998 

By  order  of  the  Commission. 

Donna  R.  Koehnke. 

Secretary- 

[FR  Doc.  9ft-12681  Filed  5-12-98;  8:45  am) 

BILLING  CODE  70»-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  herebv  given  that  a  proposed 
consent  dec'-ee  m  United  States  v. 
American  Recovery  Company,  et  al.. 
Civil  Action  No.  95-1590,  was  lodged 
on  April  22.  1998  with  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania.  The  United  States  filed 
this  action  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA  "j  to  recover  past  and 
future  response  costs  incurred  at  or  in 
connection  with  the  Municipal  and 
Industrial  Disposal  Company  Site.  The 
Consent  Decree  requires  defendant 
Neville  Chemical  Company  to  pay 
$100,000  (plus  interest)  to  reimburse  a 
port.ion  of  the  United  States'  past  costs 
associated  with  the  investigation  and 
clean  up  of  the  Municipal  k  Industrial 
Disposal  Company  Superfund  Site 
("Site"),  located  in  Elizabeth  Township, 
Pennsylvania. 

The  Department  of  justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attomey 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC.  20530,  and 
should  refer  to  United  States  v. 
American  Recovery  Company,  et  al..  DO 
Ref  #90-11-2-949. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  633  Post  Office  & 
Courthouse.  7th  &  Grant  Streets, 
Pittsburgh.  PA  15219;  the  Region  III 
Office  of  the  Environmental  Protection 
■Agency.  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  .N.W..  4th  Floor,  Washington, 
D.C  20005.  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Librar\'",  1120  G  Street, 
N.W.,  4th  Floor.  Washington.  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $4.75  (25  cents 
per  page  reproduction  costs)  for  each 
decree,  payable  to  the  Consent  Decree 
Library 
[oel  M.  Gross. 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-12629  Filed  5-12-98;  8:45  am) 

BIIUNG  COO€  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  d  Conse^"  De-c^ef- 
Pursuant  to  the  Clean  Wate'  Ac' 

In  accordance  with  Departmental 
Policy.  28  C.F.R.  §  50.7.  notice  is  hereby 
given  that  a  consent  decree  in  Clark 
Fork  Pend  Oreille  Coalition,  et  al.  vs. 
Idaho  Transportation  Department,  et  al.. 
Civil  No,  95-0300-N^rL  (D.  Idaho), 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Idaho  on 
April  15,  1998.  The  prop>osed  consent 
decree  concerns  violations  of  section 
401  of  the  Clean  Water  Act,  33  U.S.C. 
§§  1342  and  1344(a).  involving  the 
discharge  of  dredged  or  fill  materials 
into  the  Sand  Creek,  its  tributaries  and 
adjacent  ponds  and  wetlands  by  the 
Idaho  Department  of  Transportation 
("DOT")  during  1994  road  construction 
on  U.S.  Highway  95  in  Bonner  County, 
Idaho. 

The  Consent  Decree  includes  the 
following  terms:  (1)  Restoration  of 
environmental  harm;  (2)  an  admission 
that  ITD  violated  the  CWA;  (3)  a  penalty 
of  $200.00  to  be  deposited  into  a  trust 
account  entitled  "Clark  Fork  Pend 
Oreille  Wetlands  Tmst  Fund,"  to 
protect,  preserve,  improve  or  enhance 
wetlands  in  Bonner  County  within  the 
natural  drainage  to  Pend  Oreille  Lake 
and  Clark  Fork  River;  (4)  develop  a 
program  to  educate  ITD  personnel  about 
the  requirements  of  the  CWA;  (5) 
establish  an  environmental  inspector 
position  for  each  major  highway 
construction  project  to  coordinate  all 
CWA  permitting  issues  for  ITD  projects; 
and.  (6)  adopt  new  contract  procedures 
providing  standards  for  erosion  control, 
wetlands  identification  and  the 
incorporation  of  Section  404  Permits 
into  all  construction  contracts.  The 
Army  Corps  of  Engineers'  headquarters, 
and  the  Corps  Walla  Walla,  Washington 
District,  as  well  as  the  United  States 
Attorney's  Office  for  the  District  of 
Idaho,  support  the  settlement. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  the 
Assistant  Attomey  General,  United 
States  Department  of  Justice,  Attention: 
Deborah  A,  Hill,  Assistant  United  States 
Attomey,  District  of  Idaho,  P.O.  Box  32, 
Boise,  ID  83707,  and  should  refer  to 
Clark  Fork  Pend  Oreille  Coalition,  et  al. 
vs.  Idaho  Transportation  Department,  et 
al.,  U.S.  Attomey,  No.  reference  N-95- 
0096. 

The  Consent  Decree  may  be  examined 
at  the  following  offices: 
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OfFice  of  the  United  States  Attorney. 

District  of  Idaho.  877  VV  Main  Street. 

Suite  201,  Boise.  Idaho  83702 
OfTice  of  District  Counsel.  Corps  of 

Engineers.  Walla  Walla  District.  201 

N.  3rd  Avenue.  Walla  Walla.  WA 

99362-1876. 

A  copy  may  be  requested  by  calling 
Deborah  A  Hill,  Assistant  United  States 
Attorney,  at  (208)  334-1211   In 
requesting  a  copy,  please  enclose  a 
check  payable  to  the  Treasury  of  the 
United  States  in  the  amount  of  $6.00  for 
a  copy  of  the  Consent  Decree  with 
attachments  and  postage. 
Deborah  A.  HiU, 

Assistant  US  Attorney,  District  of  Idaho 
jFR  Ooc.  96-12627  Filed  ^12-«8;  8:45  ami 

WLUMQ  OOOC  «4tO-1»-M 


OEPAH I  MtNT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980  (•  CERCLA  ) 

Notice  is  hereby  given  that  on  April 
21.  1998.  a  proposed  Consent  Decree 
was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Iowa  in  United  States  v.  Foxley  Cattle 
Co..  et  al.,  Civil  Action  No.  C98-4032 
DEO.  (N.D.  Iowa).  The  proposed 
Consent  Decree  settles  claims  asserted 
by  the  United  States  at  the  request  of  the 
United  States  Environmental  Protection 
Agency  ("EPA")  under  Section  107(a)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  ("CERCLA").  42  US  C. 
9607(a).  in  a  complaint  filed 
concurrently  with  the  lodging  of  the 
proposed  Consent  Decree.  The 
complaint  seeks  reimbursement  of 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
response  to  the  release  or  threatened 
release  of  hazardous  substances  at  the 
Mid-America  Tanning  Company 
Superfund  Site,  located  in  Woodbury 
County.  Iowa. 

Under  the  proposed  Consent  Decree, 
defendant  Foxley  Cattle  Company  shall. 
inter  alia,  reimburse  the  EPA  Hazardous 
Substance  Superfund  $642,000.  plus 
interest,  shall  pay  $100,000  for  payment 
of  Natural  Resource  Damages  to  the 
United  States,  and  shall  conduct  and 
perform  groundwater  sampling  and 
analysis  at  the  Site  in  accordance  with 
an  EPA  approved  plan.  Defendant 
Andrew  M.  Hain  shall,  inter  alia. 
reimburse  the  EPA  Hazardous 
Substance  Superfund  $100,000.  In 


exchange,  and  conditioned  upon  the 
complete  and  satisfactory  performance 
of  their  obligations  under  the  proposed 
Consent  Decree,  the  settling  defendants 
shall  receive  a  covenant  not  to  sue 
pursuant  to  Sections  106  and  107(a)  of 
CERCLA.  42  use.  9606  and  9607(a). 
and  Section  7003  of  RCRA.  42  U  S.C. 
6973.  to  undertake  resf>onse  actions  or 
to  recover  response  costs  at  or  in 
connection  with  the  Site.  Foxley  also 
shall  receive  a  covenant  not  to  sue 
pursuant  to  Section  107(a)  of  CERCLA. 
42  U.S.C.  9607(a).  for  Natural  Resource 
Damages  related  to  the  Site.  In  addition, 
the  settling  defendants  receive 
contribution  protection  under  Section 
113(f)(2).  42  use.  9613(0(2).  for 
matters  addressed  in  the  proposed 
Consent  Decree.  The  United  States 
reserves  the  right  to  pursue  the  settling 
defendants  in  certain  circumstances  if 
previously  unknown  conditions  or 
information  indicates  that  response 
action  performed  at  the  Site  is  not 
protective  of  human  health  or  the 
environment. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington,  DC.  20503.  and  should 
refer  to  United  States  v.  Foxley  Cattle 
Co..  et  al..  DOJ  »90-ll-2-1185A.  The 
proposed  Consent  Decree  may  be 
examined  at  the  EPA  Region  7  Office  at 
726  Minnesota  Ave..  Kansas  City,  KS 
66101.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street.  N.W..  4th  Floor, 
Washington.  DC.  20005  (202)  624-0892. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $10.50  (25  cents 
per  page)  payable  to  the  "Consent 
Decree  Library". 
loel  GroM. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc  9ft-12628  Filed  5-12-98;  845  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  ot  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

Notice  is  hereby  given  that  on  April 
17.  1998,  a  proposed  Consent  Decree 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Kansas 
in  United  States  v.  Texaco  Pipeline. 
Inc..  et  oV.  Civ.  No.  96-2152-GTV  (D. 


Kan).  The  proposed  Consent  Decree 
settles  claims  asserted  by  the  United 
States  at  the  request  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  in  an  action  originally  filed  on 
April  1.  1996.  The  United  States  filed 
this  action  pursuant  to  the  Federal 
Water  Pollution  Control  Act,  commonly 
referred  to  as  the  Clean  Water  Act 
("CWA"  or  "Act").  33  U.S.C  §§  1251  et 
seq.  The  complaint  requested  the 
assessment  of  civil  penalties  and 
injunctive  relief  against  defendants 
Texaco  Pipeline.  Inc.  ("Texaco 
Pipeline")  and  Texaco  Trading  and 
Transportation,  Inc.  ("Texaco  Trading") 
for  discharges  of  oil  into  navigable 
waters  of  the  United  States  or  adjoining 
shorelines  in  violation  of  Sections  301 
and  311  of  the  CWA,  33  U.S.C.  1311  and 
1321.  These  discharges  took  place  from 
the  defendants'  pipeline  systems  in  the 
State  of  Kansas. 

Under  the  proposed  Consent  Decree, 
the  defendants'  collectively  will  pay  to 
the  United  States  a  $925,000  civil 
penalty.  In  addition,  Texaco  Trading 
shall  purge  and  permanently  remove 
from  service  specified  portions  of  its 
pipeline  system.  The  defendants  also 
shall  undertake  additional  iniunctive 
relief  which  includes  the  lowering  of 
pipeline,  improved  maintenance  of 
pipeline,  and  inspection  of  pipeline 
within  the  State  of  Kansas. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington.  DC.  20530,  and  should 
refer  to  United  States  v.  Texaco  Pipeline 
Inc..  et  al.,  DOJ  #90-5-1-1-4272.  The 
'proposed  Consent  Decree  may  be 
examined  at  the  EPA  Region  7  Office  at 
726  Minnesota  Ave..  Kansas  City.  KS 
66101.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  N.W.,  4th  Floor, 
Washington.  D.C.  20005  (202)  624-0892. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $8.00  (25  cents 
per  page)  payable  to  the  "Consent 
Decree  Library". 
Joel  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc  98-12630  Filed  5-12-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Office  ot  Justice  Programs 

Agency  Infom^ation  Collection 
Activities:  Proposed  Collectton; 
Comment  Request 

ACTtON:  Notice  of  information  collection 
under  review,  (Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired).  State  Identification  Systems 
Fonnula  Grant  ProKram  Application  Kit. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(ONfBi  for  review  and  clearance  \n 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995  OMB  approval  has  been 
requested  bv  May  26,  1998  The 
proposed  information  collec"tion  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  .attention:  Mr. 
i:)ennis  Marvich,  (202)  395-3122, 
Department  of  Justice  Desk  Officer, 
Washington.  DC  20530,  I>unng  the  first 
60  days  of  this  same  review  f>eriod.  a 
regular  review  of  this  information 
collection  IS  also  being  undertaken   .Ml 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  c;opy  of  the 
proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Margaret  H.  Shelko.(202) 
515-6638.  South  Branch  State  and  Local 
■Assistance  Division,  Bureau  of  Justice 
Assistance,  810  7th  Street,  N'W  . 
Washington  DC  20531 

Request  wntten  comments  and 
suggestions  from  the  public  and  affe<:ted 
agencies  concerning  the  proposed 
colieclion  information.  Your  comments 
should  address  one  or  more  of  the 
following  four  points: 

(1  i  Evaluate  whether  the  proposed 
collection  of  information  is  np':essarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g  .  permitting  electronic  submission  of 
responses 

Orerview  of  This  Information 

(1)  Type  of  Information  Collection: 
Reinstatement  of  collection  for  which 
OMB  Clearance  has  expired. 

(2)  Title  nfthe  Form/Collection:  State 

Identification  Systems  Farimjla  Grant 
Program  Application  Kit 

(.3)  Agency  form  number,  i'  any,  and 
the  applicable  compone.nt  of  me 
Department  sponsoring  the  collection 
None  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice 

(4)  .effected  public  w/io  v*')//  be  as  or 
required  to  respond,  as  well  as  a  brief 
abstract  Pnmary,  State  Ck)vemment 
Other;  None  The  State  Identification 
Systems  Formula  Grant  Program  was 
authorized  under  the  .Antiterrorism  and 
Effective  Death  Fenaitv  .\cX  of  1996  to 
make  funds  available  to  state 
governments  to  enhance  identifiration 
systems  of  cnminal  justice  agencies  at 
the  state  and  local  level, 

(51  .An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  averoee  respondent  to 
respond/reply  The  time  bu.^den  of  the 
52  respondents  to  complete  the  s;ir\-ey's 
is  30  minutes  per  apphcation 

(6)  An  estimate  of  the  total  public 
burden  (in  hours!  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  applications  for  the  State 
Identification  Systems  Formula  Grant 
Program  is  26  annual  burden  hours. 

If  additional  information  is  required 
contact;  Ms.  Brenda  E  Dver,  I)eput\ 
Clearance  Office.  United  Slates 
Department  of  Justice.  Lnformation 
Management  and  Secuntv  Staff  Justice 
Management  Division.  Suite  850, 
Washington  Center.  1001  G  Street  NW., 
Washington.  DC  20530. 

Dated  May  7.  1998. 
Brenda  E,  Dyer. 

Department  Deputy  Clearance  Officer.  United 

Statei  Department  of  lustice 

[FR  Doc   98-1 2M9  Filed  5-12-98;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement 

summary:  The  Department  of  Justice 
[DOJj.  National  Institute  of  Corrections 


(NIC)  announces  the  availability  of 
funds  in  FY  98  for  a  cooperative 
agreement  to  fund  'The  Management  of 
Institution  Mission  Change  "  project.  A 
similar  armounced  project  in  FY  97  was 
ini  a\\arded. 

PURPOSE:  The  National  Institute  of 
Corrections  is  seeking  apphcations  for  a 
cooperative  agreement  to  survey. 
identify,  and  research  departments  of 
corrections  and  individual  prisons  that 
have  experienced  significant  mission 
change  because  of  changing  inmate 
profiles,  crowding  of  prisons, 
elimination  of  programs  and/or 
reduction  of  resouices,  change  in  staff  to 
inmate  ratios,  and  other  factors  The 
methodology,  processes,  and  strategies 
for  successful  management  of  mission 
change  will  be  studied  and  documented. 
A  report  discussing  the  study  and  its 
findings  will  be  submitted  and 
presented  rn  a  forum  for  correctional 
leaders  in  which  program  strategies  will 
be  identified  for  addressing  the  mission 
change  issue. 

AUTMORrrr:  Pubhc  Law  93-415. 

PUNOS  AVAILABLE:  The  award  will  be 
.irT^.ted  tu  a  maxirruira  total  of  $100,000 
,  ii.'>ict  and  indirect  costs)  and  project 
activity  must  be  completed  within  12 
months  of  the  date  of  award.  Funds  may 
not  be  used  for  construction,  or  to 
acquire  or  build  real  property.  This 
project  vrill  be  a  collaborative  venture 
with  the  NIC  Prisons  Division 

DEACXiNE  POW  f»eCElPT  OF  APPUCATJONS: 
Appi.iiiti   :is  n  .Nt  be  received  in  NIC's 
Washington,  DC.  office  by  4:00  p.m.. 
Eastern  dayhght  savings  time,  Friday, 
July  10.  1998. 

ADDRESSES  AND  RJRTheP  WFORMA-HON: 
Requests  for  itit  appiii^tio;» »»-.',.  vinich 
inLiuaes  further  details  on  the  project's 
objectives,  etc.,  should  be  directed  to 
Judy  Evens,  Cooperative  Agreement 
Control  Office,  National  Institute  of 
Corrections.  320  First  Street,  N.W.. 
Room  5007,  Washington,  DC.  20534  or 
by  calling  800-^95-6423,  ext.  159  or 
202-307-3106,  ext.  159.  All  technical 
and/or  programmatic  questions  this 
announcement  should  be  directed  to 
Dick  Franklin  at  the  above  address  or  by 
calling  800-995-6423  or  202-307-1300, 
ext  145.  or  by  E-mail  via 
rfranltlin@bop.gov. 

REVIEW  coNSJDERATiONS:  Applications 
received  unaer  tnis  announcement  will 
be  subjected  to  an  NIC  3  to  5  member 
Peer  Review  Process. 

NUMBER  Of  AWARDS    One  (1). 

NIC  APPLICATION  NUMBER:  97P07.  This 
number  should  appear  as  a  reference 
line  in  your  cover  letter  and  also  in  box 
1 1  of  Standard  Form  424. 
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EXECUTIVE  ORDER  12372:  This  program  is 
subject  to  the  provisions  of  Executive 
Order  12372.  Executive  Order  12372 
allows  States  that  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOC).  a 
list  of  which  is  included  m  the 
application  kit.  along  with  further 
instructions  on  proposed  projects 
serving  more  than  one  State. 

The  Catalog  of  Federal  Domestic 
Assistance  numt)er  is:  16.603. 

Dated:  May  11.  1998. 
Morria  L.  Thigpen, 

Director,  National  Institute  of  Corrections 
(PR  Doc  98-12836  Filed  5-12-98;  8:45  am 
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DEPARTMENT  OF  JUSTICE 
National  Institute  of  Corrections 
Advisory  Board  Meeting 

TIME  AND  DATE:  8:00  a.m.  to  12  noon  on 

Tuesday.  lune  23.  1998. 

PLACE:  DoubleTree  Hotel— World  Arena. 

1775  East  Cheyenne  Mountain 

Boulevard.  Colorado  Springs,  Colorado 

80906. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  Fees  for 

Technical/Training  Resource  Providers; 

Updates  on  Strategic  Planning  and 

Interstate  Compact  Activities;  and 

Program  Division  Reports  and  FY  1999 

Service  Plan  Recommendations. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Larry  Solomon,  Deputy  Director,  (202) 

307-3106.  ext.  155. 

Morris  L.  Thigpen, 

Director. 

|FR  Doc  98-12662  Filed  5-12-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-387  and  50-388] 

Pennsylvania  Power  and  Light 
Company  Susquehanna  Steam  Electric 
Station,  Units  1  and  2;  Correction 

The  April  27.  1998.  Federal  Register 
contained  a  "Notice  of  Considt-ration  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing."  for  the  Susquehanna  Steam 
Electric  Station.  Unit  1  and  2.  This 
notice  corrects  the  notice  published  in 


the  t  .Ml.r.il  Kj-ui'-tpr  on  April  27.  1998 
(6J  i-k  iUDo/j.  ihe  application  date 
should  read  August  1.  1996.  instead  of 
August  6.  1996. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  May  1998 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  C»pn, 

Director.  Project  Directorate  1-2,  Division  of 
Reactor  Projects — ////.  Office  of  Nuclear 
Reactor  Regulation 
IFR  Doc  98-12673  Filed  5-12-98;  845  am) 
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nuClLAR  regulatory 
commission 

[NUREG-1600,  Rev.  1] 


I        Revision  o?  NRC  t:>*o fcfmeni  Poncy 

AGENCY:  Nuclear  Regulatory 

Commission 

ACTION:  Policy  statement. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  a 
complete  revision  of  the  agency's 
Enforcement  Policy  (NUREG-1600. 
"General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions")  based  on  (1)  a  2-year  review 
of  the  revised  Enforcement  Policy,  that 
was  effective  June  30.  1995,  and  (2)  a 
consolidation  of  changes  to  the 
Enforcement  Policy  since  June  30,  1995. 
DATES:  This  action  is  effective  May  13, 
1998.  while  comments  are  being 
received.  Submit  comments  on  or  before 
June  29.  1998. 

ADDRESSES:  Submit  written  comments 
to:  David  L.  Meyer.  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  Mail  Stop:  T6D59.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  IX;  20555.  Hand  deliver 
comments  to:  11555  Rockville  Pike. 
Rockville.  Maryland,  between  7:30  am 
and  4:15  pm.  Federal  workdays.  Copies 
of  comments  received  may  be  examined 
at  the  NRC  Public  Document  Room. 
2120  L  Street.  NW.  (Lower  Level). 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman.  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
(301)415-2741. 

SUPPLEMENTARY  INFORMATION:  On  June 
30,  1995.  the  Commission  published  a 
complete  revision  of  the  NRC's 
Enforcement  Policy  (60  FR  34381).  The 
changes  to  the  Enforcement  Policy 
resulted  from  the  efforts  of  a  review 
team  established  in  1994  to  assess  the 
NRC's  enforcement  program.  The  review 
team  published  its  recommendations  in 


NUREG-1525.  "Assessment  of  the  NRC 
Enforcement  Program."  and  the 
Commission  made  revisions  to  the 
Enforcement  Policy  after  considering 
those  recommendations.  The  revisions 
to  the  Enforcement  Policy  were 
intended  to.  among  other  things: 

•  Emphasize  the  importance  of 
identifying  problems  before  events 
occur,  and  of  taking  prompt, 
comprehensive  corrective  action  when 
problems  are  identified; 

•  Direct  agency  attentfon  at  licensees 
with  multiple  enforcement  actions  in  a 
relatively  short  period;  and 

•  Focus  on  current  performance  of 
licensees. 

The  revisions  to  the  Enforcement 
Policy  were  also  intended  to  better  focus 
the  inspection  and  enforcement  process 
on  safety,  provide  greater  incentives  for 
strong  self-monitoring  and  corrective 
action  programs  in  the  civil  penalty 
assessment  process,  provide  more 
predictability  and  consistency  in  the 
civil  penalty  assessment  process,  and  to 
better  convey  clear  regulatory  messages. 

When  the  Commission  published  the 
revised  Enforcement  Policy  in  the 
Federal  Register  on  June  30.  1995.  it 
stated  that  it  would  provide  the  public 
an  opportunity  to  comment  on  the 
revised  Enforcement  Policy  after  it  had 
been  in  effect  for  about  18  months.  On 
February  5,  1997  (62  FR  5495).  the 
Commission  published  an  opportunity 
for  the  public  to  comment  on  the 
revised  Enforcement  Policy. 

The  NRC  has  reviewed  approximately 
2  years  of  experience  under  the  revised 
Enforcement  Policy  and  considered 
public  comments.  The  NRC  staff 
prepared  a  report  (NUREG-1622,»  "NRC 
Enforcement  PoUcy  Review:  July  1995 — 
July  1997,"  November  1997)  that 
concluded  that  the  changes  made  to  the 
Enforcement  Policy  in  1995  (especially 
in  the  civil  penalty  assessment  process) 
have  helped  to  improve  the 
predictability  and  consistency  of 
enforcement  actions,  while  maintaining 
the  agency's  desire  to  use  enforcement 
sanctions  for  providing  appropriate 
emphasis  and  deterrence  in  a  way  that 
helps  to  support  the  agency's  overall 
safety  mission.  This  conclusion  is 


'  Copies  of  NlJREG-1622  may  be  purchased  from 
the  Superintendent  of  [documents,  U.S.  Government 
Printing  Office.  Mail  Stop  SSOP,  Washington,  DC 
20402-9328.  Copies  are  also  available  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road,  SpringPield.  Virginia  22161.  A  copy  is 
also  available  for  inspactioa  and  copying  for  a  fee 
in  the  NRC  Public  Document  Room.  2120  L  Street. 
NW.  (Lower  Uvel).  Washington.  DC  20555-0001. 
The  report  is  also  included  on  the  NRC's  Office  of 
Enforcement's  homepage  on  the  Intaraet  at 
www.mt.gov/OE/. 
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reflected  in  several  aspects  of  the 
Enforcement  Policy: 

•  The  current  Enforcement  Policy  is 
appropriately  gean»d  toward  creating 
deterrence  {i.e.,  taking  action  m  a 
manner  that  provides  incentives  to 
identify  and  correct  violations  that  have 
occurred  and  discourage  future 
violations)  and  is  properlv  structured 
for  nuclear  regulation, 

•  The  Enforcement  Policy  recognizes 
t.'ui;  Molations  have  varving  degrees  of 
satetv  .significance,  and  that  in 
considenng  the  significance  of  a 
violation,  it  is  appropnate  to  consider 
the  technical  significance  (i.e.,  actual 
and  potential  consequences)  and  the 
regulatory  significance.  In  addition,  risk 
is  an  appropriate  consideration  in 
evaluating  the  technical  significance  of 
a  violation 

•  The  Enforcement  Policy  is 
appropriately  structured  to  maintain  a 
focus  on  safety. 

•  The  current  civil  penalty 
assessment  process  is  appropnately 
structured  to  reflect  issues  the  agency 
believes  are  appropriate  to  consider  in 
assessing  whether  a  civil  penalty  should 
be  proposed,  i.e.,  past  performance, 
identification,  corrective  action,  and 
those  warranting  discretion. 

•  The  use  of  discretion  and  judgment 
throughout  the  deliberative  process 
recognizes  that  enforcement  of  NRC 
requirements  does  not  lend  itself  to 
mechanistic  treatment. 

Notwithstanding  the  general 
satisfaction  with  the  Enfon::ement 
Policy,  the  review  included  a  number  of 
recommendations  to  the  Commission  for 
revisions  to  the  Enforcement  Policy  and 
for  development  of  additional 
enforcement  guidance.  The  Commission 
is  issuing  this  policy  statement  after 
considering  those  recommendations  and 
the  bases  for  them  m  .\rRPXr-1622 

The  more  significant  changes  to  the 
Enforcement  Policy  (in  the  order  that 
they  appear  in  the  Policy)  are  described 
below: 

I.  Introduction  and  Purpose 

This  section  has  been  modified  to 
include  a  brief  discussion  on  the 
meaning  of  "safety"  and  "compliance" 
as  they  are  used  in  the  context  of  this 
policy  statement.  This  section  also 
references  a  new  appendix  (Appendix 
A)  that  describes  the  nexus  between 
safety  and  compliance. 

HI   Rpsponsibililies 

Ihis  section  has  been  modified  to 
reflect  that  the  Chief  Financial  Officer 
(CFO)  is  delegated  the  authority  to  issue 
orders  where  licensees  violate 
Commission  regulations  by  nonpayment 
of  license  and  inspection  fees.  The 


Office  of  the  Chief  Financial  Officer 
(OCFO)  was  created  as  part  of  the  NRC's 
January  5.  1997,  reorganization.  The 
Office  of  the  Controller  has  now  been 
incorporated  into  the  OCFO  and  the 
position  of  the  Director.  Office  of  the 
Controller  (previously  identified  in  the 
policy  as  having  the  issuing  authority), 
has  been  subsumed  by  the  CFO. 

This  section  has  also  been  modified  to 
emphasize  that  the  technical  and 
regulatory-  significance  of  violations  are 
considered  m  conjunction  with  the 
principles  of  the  policy  statement  and 
the  surrounding  circumstances  when 
the  agency  determines  the  appropriate 
enforcement  strategy 

This  section  has  also  been  revised  to 
indicate  that  the  Commission  is  to  be 
provided  notification  [where 
appropriate,  based  on  the  uniqueness  or 
significance  of  the  issue)  for  a  plant 
meeting  the  criteria  of  Section  VII.B.6 
(mitigation  for  violations  involving 
special  circumstances).  This  is 
consistent  with  the  policy  revision  to 
Section  \'II  issued  on  December  26, 
1996  (fil  FR  680701 

IV.  Severity  of  Violations 

This  section  has  been  modified  such 
that  minor  violations  will  no  longer  be 
noted  as  Non-Cited  Violations  (NCVs) 
when  they  are  documented  in 
inspection  reports.  Instead,  if  a  minor 
violation  warrants  documentation,  it 
will  be  noted  as  a  violation  of  minor 
significance  that  is  not  subject  to  formal 
enforcement  action.  The  definition  of  an 
NCV  included  in  footnote  6  has  also 
been  deleted  The  purpose  of  these 
changes  is  to  avoid  confusion  between 
minor  violations  dispositioned  as  NCVs 
in  accordance  with  Section  IV  and 
Severity  Level  FV  violations 
dispositioned  as  NCVs  in  accordance 
with  Section  VII. B.l.  "Licensee- 
Identified  Severity  Level  TV  Violations." 
Use  of  the  term  "NCV"  will  now  be 
reserved  for  those  Severity  Level  FV 
\  lolations  that  meet  the  criteria  for 
discretion  in  Section  VII.Bl. 

V.  Predecisional  Enforcement 
Conferences 

This  section  has  been  modified  to 
indicate  that  a  predecisional 
enforcement  conference  is  not  required 
if  the  NRC  has  sufficient  information  to 
make  an  informed  enforcement 
decision.  If  a  conference  is  not  held,  the 
licensee  may  be  requested  to  provide  a 
written  response  to  an  inspection  report 
as  to  the  licensee's  views  on  the 
apparent  violations  and  their  root 
causes  and  a  description  of  planned  or 
implemented  corrective  actions.  (The 
previous  discussion  indicated  that  the 
licensee  will  normally  be  requested  to 


provide  a  written  response.)  It  is  the 
NRC's  intent  that  this  approach  will 
normally  be  taken  in  the  event  a  civil 
penalty  is  under  consideration.  This 
section  has  also  been  modified  to 
include  an  additional  option  when  a 
conference  is  not  held,  such  that  the 
NRC  may  proceed  to  issue  an 
enforcement  action  without  first 
obtaining  the  licensee's  response  to  the 
inspection  report,  if  the  NRC  has 
sufficient  information  to  conclude  that  a 
civil  penalty  is  not  warranted.  This 
approach  would  still:  (1)  Provide 
licensees  an  opportunity  to  request  a 
conference  to  dispute  the  action,  (2) 
provide  licensees  an  opportunity  to 
dispute  the  action  in  writing  through 
the  provisions  of  10  CFR  2.201  (as  with 
any  Notice  of  Violation).  (3)  allow  the 
NRC  to  conduct  a  conference  where 
matters  are  disputed  or  where  the 
Ucensee's  documented  corrective 
actions  are  not  sufficiently  prompt  and 
comprehensive,  and  (4)  provide  for 
modification  or  recision  of  the  NOV,  if 
appropriate. 

It  should  be  noted  that  these 
modifications  are  not  meant  to  be 
construed  as  exclusive  enforcement 
options.  In  other  words,  it  does  not 
change  the  existing  practice  whereby 
the  NRC  may  choose  to  issue  an 
enforcement  action  (including  civil 
penalties  and  orders)  without 
conducting  a  conference.  These  changes 
are  being  made  in  an  effort  to  make  the 
enforcement  process  more  efficient  (by 
reducing  the  number  of  conferences  and 
reducing  the  workload  of  both  the  NRC 
and  licensees  and  improving  the 
timeliness  of  enforcement  actions). 

VI.  Enton  cmen!    \i  tions 

This  general  discussion  of  the  NRC's 
philosophy  and  approach  to  taking 
enforcement  has  been  modified  by 
including  the  recognition  that 
circumstances  regarding  a  violation  may 
warrant  discretion  such  that  the  NRC 
may  refrain  from  issuing  a  Notice  of 
Violation  or  other  enforcement  action. 
This  discussion  was  previously 
included  in  Section  VI. A,  "Notice  of 
Violation,"  and  has  been  more 
appropriately  relocated  to  this  section. 

A.  Notice  of  Violation 

The  NRC  has  had  a  long-standing 
poUcy  that  licensees  are  not  ordinarily 
cited  for  violations  resulting  from 
matters  not  within  their  control  such  as 
equipment  failures  that  are  not 
avoidable  by  reasonable  licensee  quality 
assurance  measures  or  management 
controls.  This  discussion  has  been 
deleted  from  this  section  and  more 
appropriately  included  in  the 
discussion  on  mitigation  of  sanctions  in 
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Section  Vii.B.b.     Viulatiuiis  iiivulving 
Special  Circumstances." 

B  Civil  Penalty 

1.  Base  Civil  Penalty 

Table  lA  has  been  revised  to  correct 
the  inadvertent  omission  of  a  footnote 
that  indicates  that  large  firms  engaged  in 
manufacturing  or  distribution  of 
byproduct,  source,  or  special  nuclear 
material  be  considered  as  industrial 
processors.  Table  lA  had  included  this 
footnote  prior  to  the  1995  policy 
revision  and  this  footnote  was  included 
in  the  table  in  the  draf^  Federal  Register 
notice  that  the  Commission  approved 
for  publication  and  in  the  table  in 
Section  11.0.7  c  of  NUREG-1525.  Table 
lA  has  also  been  revised  to  include 
additional  guidance  in  determining 
which  category  material  users  should  be 
considered  under  by  including  "other 
large  material  users"  in  category  "c" 
and  "other  small  materials  users"  in 
category  "d." 

VII.  Exercise  of  Discretion 

B  Mitigation  of  Enforcement  Sanctions 

Section  VII. B.l,  "Licensee-Identified 
Severity  Level  IV  Violations."  is  being 
modified  to  address  licensee-identified 
violations  that  are  identified  as  a  result 
of  an  event.  On  December  10.  1996  (61 
FR  65088),  the  Commission  issued  a 
revision  to  the  Enforcement  Policy  that 
included  a  modification  to  the  criterion 
in  Section  VII. B.  la.  Specifically,  the 
phrase  "including  identification 
through  an  event"  was  deleted  from  the 
criterion.  The  modification  was 
intended  to  make  it  clear  that  use  of 
discretion  is  not  automatic  if  the 
violation  is  identified  through  an  event. 
A  footnote  is  being  included  to  the 
criterion  to  address  how  the  NRC  will 
normally  consider  violations  that  are 
identified  as  a  result  of  an  event. 

The  Commission  recognizes  that  there 
may  be  particular  circumstances  in  a 
case  where  discretion  is  warranted  and 
the  NRC  should  refrain  from  issuing 
enforcement  action.  Sections  VTI.B.3. 
VII.B.4.  and  VII. B. 6  of  the  Enforcement 
Policy  provide  that  discretion  may  be 
warranted  for  certain  Severity  Level  II 
and  III  violations.  If  the  circumstances 
of  a  particular  case  may  warrant 
discretion  at  Severity  Level  II  or  III.  then 
discretion  may  also  be  appropriate  at 
Severity  Level  IV.  Therefore,  changes 
have  been  made  to  the  examples  to 
reflect  that  the  NRC  may  choose  to 
refrain  from  issuing  a  Notice  of 
Violation  for  a  Severity  Level  IV 
violation. 

Section  VII. B. 6  was  also  modified  to 
include  additional  factors  for 
consideration,  including  whether  the 


regulatory  requirement  that  was  violated 
was  clear,  or  given  the  NRCs  current 
information,  appropriate.  As  previously 
addressed,  this  section  also  includes 
that  the  NRC  may  refrain  from  issuing 
enforcement  action  for  violations 
resulting  from  matters  beyond  a 
licensee's  control.  However,  licensees 
are  generally  responsible  for  the  actions 
of  its  employees.  The  revised  text, 
consistent  with  long-standing  NRC 
interpretation,  makes  it  clear  that 
licensees  are  also  responsible  for  the 
actions  of  their  contractors. 

Appendix  A:  Safety  and  Compliance 

This  appendix  has  been  added  to 
address  the  NRCs  philosophy  on  the 
nexus  between  safety  and  compliance 

Appendix  B:  Supplements — Violation 
Examples 

This  appendix  was  administratively 
created  as  a  result  of  the  addition  of 
Appendix  A  and  includes  the  previous 
guidance  included  in  the  Supplements 
section  of  the  policy. 

Supplement  VII — Miscellaneous 
Matters 

Examples  B.4  and  C.4  have  been 
revised  to  refiect  NRC  practice  in 
applying  Severity  Level  II  and  III 
categorization  for  violations  involving 
discrimination.  In  particular.  Severity 
Level  II  categorization  is  appropriate  for 
discriminatory  acts  by  middle  to  upper 
management,  not  simply  any  level 
above  first-line  supervision.  Severity 
Level  III  categorization  is  appropriate 
for  low-level  supervision  and 
management,  even  if  they  are  above  a 
first-line  supervisor. 

Paperwork  Reduction  Act 

This  policy  statement  does  not 
contain  a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et  seq).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0136.  The 
approved  information  collection 
requirements  contained  in  this  policy 
^  statement  app>ear  in  Section  VII.C. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 


determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Accordingly,  the  NRC  Enforcement 
Policy  is  revised  to  r«aH  a<;  follows: 
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Preface 

The  following  statement  of  general 
policy  and  procedure  explains  the 
enforcement  policy  and  procedures  of 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  and 
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the  NRC  staff  (staff)  in  initiating 
enforcement  actions,  and  of  the 
presiding  officers  and  the  Commission 
in  reviewing  these  actions.  This 
statement  is  applicable  to  enforcement 
in  matters  involving  the  radiological 
health  and  safety  of  the  public, 
including  employees'  health  and  safety, 
the  common  defense  and  security,  and 
the  environment.'  This  statement  of 
general  policy  and  procedure  will  be 
published  as  NUREG-1600  to  provide 
widespread  dissemination  of  the 
Commission's  Enforcement  Policy. 
However,  this  is  a  policy  statement  and 
not  a  regulation.  The  Commission  may 
deviate  from  this  statement  of  policy 
and  procedure  as  appropriate  under  the 
circumstances  of  a  particular  case. 

1   Introduction  and  Purpose 

The  purpose  of  the  NRC  enforcement 
program  is  to  support  the  NRC  s  overall 
safety  mission  in  protecting  the  public 
and  the  environment.  Consistent  with 
that  purpose,  enforcement  action  should 
be  used: 

•  As  a  deterrent  to  emphasize  the 
importance  of  compliance  with 
requirements,  and 

•  To  encourage  prompt  identification 
and  prompt,  comprehensive  correction 
of  violations. 

Consistent  with  the  purpose  of  this 
program,  prompt  and  vigorous 
enforcement  action  will  be  taken  when 
dealing  with  licensees,  contractors,^  and 
their  employees,  who  do  not  achieve  the 
necessary  meticulous  attention  to  detail 
and  the  high  standard  of  compliance 
which  the  NRC  expects. ^  Each 
enforcement  action  is  dependent  on  the 
circumstances  of  the  case  and  requires 
the  exercise  of  discretion  after 
consideration  of  this  enforcement 
poUcy.  In  no  case,  however,  will 
licensees  who  cannot  achieve  and 
maintain  adequate  levels  of  safety  be 
permitted  to  conduct  licensed  activities. 

For  purposes  of  this  policy  statement, 
safety  means  avoiding  undue  risk,  i.e., 


'  Antitrust  enforcement  matters  virill  be  dealt  with 
on  a  case-by-case  basis. 

'The  term  "contractor"  as  used  in  this  policy 
inlcudes  vendors  who  supply  products  or  services 
to  be  used  in  an  NRC-licens«>id  facility  or  activity. 

'  This  policy  primarily  addresses  the  activities  of 
NRC  licensees  and  applicants  for  NRC  linceses. 
Therefore,  the  term  "licensee"  is  used  throughout 
the  policy.  However,  in  those  cases  where  the  NRC 
determines  that  it  is  appropriate  to  take 
enforcement  action  against  a  non-licensee  or 
individual,  the  guidance  in  this  policy  will  be  used, 
as  applicable.  These  non-licensees  include 
contractors  and  subcontractors,  holders  of,  or 
applicants  for.  NRC  approvals,  e.g,  certificates  of 
compliance,  early  site  permits,  or  standard  design 
certiciates  and  the  employees  of  these  non- 
licensees.  Specific  guidance  regarding  enforcement 
action  against  individuals  and  non-licensees  is 
addressed  in  Sections  VIU  and  X.  respectively. 


providing  reasonable  assurance  of 
adequate  protection  for  the  public  in 
connection  with  the  use  of  source, 
byproduct  and  special  nuclear 
materials.  Compliance  means  meeting 
regulatory  requirements.  Appendix  A  to 
this  policy  statement  describes  the 
nexus  between  safety  and  compliance. 

II.  Statutory  Authority  and  Procedural 
Framework 

A.  Statutory  Authority 

The  NRCs  enforcement  jurisdiction  is 
drawn  from  the  Atomic  Energy  Act  of 
1954.  as  amended,  and  the  Energy 
Reorganization  Act  (ERA)  of  1974,  as 
amended. 

Section  161  of  the  Atomic  Energy  Act 
authorizes  the  NRC  to  conduct 
inspections  and  investigations  and  to 
issue  orders  as  may  be  necessary  or 
desirable  to  promote  the  common 
defense  and  security  or  to  protect  health 
or  to  minimize  danger  to  life  or 
property.  Section  186  authorizes  the 
NRC  to  revoke  licenses  under  certain 
circumstances  (e.g.,  for  material  false 
statements,  in  response  to  conditions 
that  would  have  warranted  refusal  of  a 
license  on  an  original  application,  for  a 
licensee's  failure  to  build  or  operate  a 
facility  in  accordance  with  the  terms  of 
the  permit  or  license,  and  for  violation 
of  an  NRC  regulation).  Section  234 
authorizes  the  NRC  to  impose  civil 
penalties  not  to  exceed  $100,000  per 
violation  per  day  for  the  violation  of 
certain  specified  licensing  provisions  of 
the  Act,  rules,  orders,  and  license  terms 
implementing  these  provisions,  and  for 
violations  for  which  licenses  can  be 
revoked.  In  addition  to  the  enumerated 
provisions  in  section  234,  sections  84 
and  147  authorize  the  imposition  of 
civil  penalties  for  violations  of 
regulations  implementing  those 
provisions.  Section  232  authorizes  the 
NRC  to  seek  injunctive  or  other 
equitable  relief  for  violation  of 
regulatory  requirements. 

Section  206  of  the  Energy 
Reorganization  Act  .authorizes  the  NRC 
to  impose  civil  penalties  for  knowing 
and  conscious  failures  to  provide 
certain  safety  information  to  the  NRC. 

Notwithstanding  the  $100,000  limit 
stated  in  the  .Atomic  Energy  Act,  the 
Commission  may  impose  higher  civil 
penalties  as  provided  by  the  Debt 
Collection  Improvement  Act  of  1996. 
Under  the  Act,  the  Commission  is 
required  to  modify  civil  monetary 
penalties  to  reflect  inflation.  The 
adjusted  maximum  civil  penalty  amount 
is  reflected  in  10  CFR  2.205  and  this 
Policy  Statement. 

Chapter  18  of  the  Atomic  Energy  Act 
provides  for  varying  levels  of  criminal 


penalties  (i.e..  monetary  fines  and 
imprisormient)  for  willful  violations  of 
the  Act  and  regulations  or  orders  issued 
under  sections  65.  161(b),  161(i).  or 
161(o)  of  the  Act.  Section  223  provides 
that  criminal  penalties  may  be  imposed 
on  certain  individuals  employed  by 
firms  constructing  or  supplying  basic 
components  of  any  utilization  facility  if 
the  individual  knowringly  and  willfully 
violates  NRC  requirements  such  that  a 
basic  component  could  be  significantly 
impaired.  Section  235  provides  that 
criminal  penalties  may  be  imposed  on 
persons  who  interfere  with  insp>ectors. 
Section  236  provides  that  criminal 
penalties  may  be  imposed  on  persons 
who  attempt  to  or  cause  sabotage  at  a 
nuclear  facility  or  to  nuclear  fuel. 
Alleged  or  suspected  criminal  violations 
of  the  Atomic  Energy  Act  are  referred  to 
the  Department  of  Justice  for 
appropriate  action. 

B.  Procedural  Framework 

Subpart  B  of  10  CFR  Part  2  of  NRCs 
regulations  sets  forth  the  procedures  the 
NRC  uses  in  exercising  its  enforcement 
authority.  10  CFR  2.201  sets  forth  the 
procedures  for  issuing  notices  of 
violation. 

The  procedure  to  be  used  in  assessing 
civil  penalties  is  set  forth  in  10  CFR 
2.205.  This  regulation  provides  that  the 
civil  penalty  process  is  initiated  by 
issuing  a  Notice  of  Violation  and 
Proposed  Imposition  of  a  Civil  Penalty. 
The  licensee  or  other  person  is  provided 
an  opportunity  to  contest  in  writing  the 
proposed  imposition  of  a  civil  penalty. 
After  evaluation  of  the  response,  the 
civil  penalty  may  be  mitigated,  remitted, 
or  imposed.  An  opporttinity  is  provided 
for  a  hearing  if  a  civil  penalty  is 
imposed.  If  a  civil  f)enalty  is  not  paid 
following  a  hearing  or  if  a  hearing  is  not 
requested,  the  matter  may  be  referred  to 
the  U.S.  Department  of  Justice  to 
institute  a  civil  action  in  District  Court. 

The  procedure  for  issuing  an  order  to 
institute  a  proceeding  to  modify, 
suspend,  or  revoke  a  license  or  to  take 
other  action  against  a  licensee  or  other 
person  subject  to  the  jurisdiction  of  the 
Commission  is  set  forth  in  10  CFR 
2.202.  The  licensee  or  any  other  p>erson 
adversely  affected  by  the  order  may 
request  a  hearing.  The  NRC  is 
authorized  to  make  orders  immediately 
effective  if  required  to  protect  the  public 
health,  safety,  or  interest,  or  if  the 
violation  is  willful.  Section  2.204  sets 
out  the  procedures  for  issuing  a  Demand 
for  Information  (Demand)  to  a  licensee 
or  other  person  subject  to  the 
Commission's  jurisdiction  for  the 
purpose  of  determining  whether  an 
order  or  other  enforcement  action 
should  be  issued.  The  Demand  does  not 
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provide  hearing  rights,  as  only 
information  is  being  sought.  A  licensee 
must  answer  a  Demand.  An  unlicensed 
person  may  answer  a  Demand  by  either 
providing  the  requested  information  or 
explaining  why  the  Demand  should  not 
have  been  issued. 

III.  Responsibilities 

The  Executive  Director  for  Operations 
(EDO)  and  the  principal  enforcement 
officer  of  the  NRC.  the  Deputy  Executive 
Director  for  Regulatory  Effectiveness, 
hereafter  referred  to  as  the  Deputy 
Executive  Director,  has  been  delegated 
the  authority  to  approve  or  issue  ail 
escalated  enforcement  actions.*  The 
Deputy  Executive  Director  is 
responsible  to  the  EDO  for  the  NRC 
enforcement  program.  The  Office  of 
Enforcement  (OE)  exercises  oversight  of 
and  implements  the  NRC  enforcement 
program.  The  Director.  OE.  acts  for  the 
Deputy  Executive  Director  in 
enforcement  matters  in  his  absence  or  as 
delegated. 

Subject  to  the  oversight  and  direction 
of  OE.  and  with  the  approval  of  the 
Deputy  Executive  Director,  where 
necessary,  the  regional  offices  normally 
issue  Notices  of  Violation  and  proposed 
civil  penalties.  However,  subject  to  the 
same  oversight  as  the  regional  offices, 
the  Office  of  Nuclear  Reactor  Regulation 
(NRR)  and  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
may  also  issue  Notices  of  Violation  and 
proposed  civil  penalties  for  certain 
activities.  Enforcement  orders  are 
normally  issued  by  the  Deputy 
Executive  Director  or  the  Director.  OE. 
However,  orders  may  also  be  issued  by 
the  EDO.  especially  those  involving  the 
more  significant  matters.  The  Directors 
of  NRR  and  NMSS  have  also  been 
delegated  authority  to  issue  orders,  but 
it  is  expected  that  normal  use  of  this 
authority  by  NRR  and  NMSS  will  be 
confined  to  aciions  not  associated  with 
compliance  issues.  The  Chief  Financial 
Officer  has  been  delegated  the  authority 
to  issue  orders  where  licensees  violate 
Commission  regulations  by  nonpayment 
of  license  and  inspe<:tion  fees. 

In  recognition  tnat  the  regulation  of 
nuclear  activities  in  many  cases  does 
not  lend  itself  to  a  mechanistic 
treatment,  judgment  and  discretion 
must  be  exercised  in  determining  the 
severity  levels  of  the  violations  and  the 
appropriate  enforcement  sanctions, 
including  the  decision  to  issue  a  Notice 
of  Violation,  or  to  propose  or  impose  a 
civil  penalty  and  the  amount  of  this 


penalty,  after  considenng  the  general 
principles  of  this  statement  of  policy 
and  the  technical  and  regulatory 
significance  of  the  violations  and  the 
surrounding  circumstances. 

Unless  Commission  consultation  or 
notification  is  required  by  this  policy, 
the  NRC  staff  may  depart,  where 
warrantedin  the  public's  interest,  from 
this  policy  as  provided  in  Section  VII, 
"Exercise  of  Enforcement  Discretion." 
The  Commission  will  be  provided 
written  notification  of  all  enforcement 
actions  involving  civil  penalties  or 
orders.  The  Commission  will  also  be 
provided  notice  the  first  time  that 
discretion  is  exercised  for  a  plant 
meeting  the  criteria  of  Section  VII. B. 2. 
The  Commission  is  also  to  be  provided 
notification  (where  appropriate,  based 
on  the  uniqueness  or  significance  of  the 
issue)  for  a  plant  meeting  the  criteria  of 
Section  VII. B. 6.  In  addition,  the 
Commission  will  be  consulted  prior  to 
taking  action  in  the  following  situations 
(unless  the  urgency  of  the  situation 
dictates  immediate  action): 

(1)  An  action  affecting  a  licensee's 
operation  that  requires  balancing  the 
public  health  and  safety  or  common 
defense  and  security  implications  of  not 
operating  with  the  potential  radiological 
or  other  hazards  associated  with 
continued  operation; 

(2)  Proposals  to  impose  a  civil  penalty 
for  a  single  violation  or  problem  that  is 
greater  than  3  times  the  Severity  Level 

I  value  shown  in  Table  lA  for  that  class 
of  licensee: 

(3)  Any  proposed  enforcement  action 
that  involves  a  Severity  Level  I 
violation: 

(4)  Any  action  the  EDO  believes 
warrants  Commission  involvement; 

(5)  Any  proposed  enforcement  case 
involving  an  Office  of  Investigations 
(OI)  report  where  the  NRC  staff-(other 
than  the  OI  staff)  does  not  arrive  at  the 
same  conclusions  as  those  in  the  OI 
report  concerning  issues  of  intent  if  the 
Director  of  OI  concludes  that 
Commission  consultation  is  warranted: 
and 

(6)  Any  proposed  enforcement  action 
on  which  the  Commission  asks  to  be 
consulted. 

IV,  Severity  of  Violations 

Regulatory  requirements^  have 
varying  degrees  of  safety,  safeguards,  or 
environmental  significance.  Therefore, 
the  relative  importance  of  each 
violation,  including  both  the  technical 
significance  and  the  regulatory 


*The  larm  "•«c«Uied  anforcetnent  action"  as 
ua«<l  in  lhi»  policy  means  a  Notice  of  Violation  or 
civil  penalty  for  any  Severity  Level  I.  U,  or  Ul 
violation  (or  problem)  or  any  order  based  upon  a 
violation. 


'The  term  "requirement"  as  uaed  in  this  policy 
means  a  legally  binding  requirement  such  as  a 
statute,  regulation,  license  condition,  technical 
specification,  or  order. 


significance,  is  evaluated  as  the  first 
step  in  the  enforcement  process.  In 
considering  the  significance  of  a 
violation,  the  staff  considers  the 
technical  significance,  i.e..  actual  and 
potential  consequences,  and  the 
regulatory  significance.  In  evaluating 
the  technical  significance,  risk  is  an 
appropriate  consideration. 

Consequently,  for  purposes  of  formal 
enforcement  action,  violations  are 
normally  categorized  in  terms  of  four 
levels  of  severity  to  show  their  relative 
importance  within  each  of  the  following 
eight  activity  areas: 

I.  Reactor  Operations; 

II.  Facility  Construction: 

III.  Safeguards: 

IV.  Health  Physics; 

V.  Transportation; 

VI.  Fuel  Cycle  and  Materials  Operations; 

VII.  Miscellaneous  Matters:  and 

VIII.  Emergency  Preparedness. 

Licensed  activities  will  be  placed  in 
the  activity  area  most  suitable  in  light  of 
the  particular  violation  involved 
including  activities  not  directly  covered 
by  one  of  the  above  listed  areas,  e.g., 
export  license  activities.  Within  each 
activity  area.  Severity  Level  I  has  been 
assigned  to  violations  that  are  the  most 
significant  and  Severity  Level  fV 
violations  are  the  least  significant. 
Severity  Level  I  and  II  violations  are  of 
very  significant  regulatory  concern.  In 
general,  violations  that  are  included  in 
these  severity  categories  involve  actual 
or  high  potential  impact  on  the  public. 
Severity  Level  III  violations  are  cause 
for  significant  regulatory  concern. 
Severity  Level  IV  violations  are  less 
serious  but  are  of  more  than  minor 
concern;  i.e.,  if  left  uncorrected,  they 
could  lead  to  a  more  serious  concern. 

The  Commission  recognizes  that  there 
are  other  violations  of  minor  safety  or 
environmental  concern  which  are  below 
the  level  of  significance  of  Severity 
Level  IV  violations.  These  minor 
violations  are  not  the  subject  of  formal 
enforcement  action  and  are  not  usually 
described  in  inspection  reports.  To  the 
extent  such  violations  are  described, 
they  will  be  noted  as  violations  of  minor 
significance  that  are  not  subject  to 
formal  enforcement  action. 

Comparisons  of  significance  between^ 
activity  areas  are  inappropriate.  For 
example,  the  immediacy  of  any  hazard 
to  the  public  associated  with  Severity 
Level  I  violationstin  Reactor  Operations 
is  not  directly  comparable  to  that 
associated  with  Severity  Level  1 
violations  in  Facility  Construction. 

Supplements  I  through  VIII  provide 
examples  and  serve  as  guidance  in 
determining  the  appropriate  severity 
level  for  violations  in  each  of  the  eight 
activity  areas.  However,  the  examples 
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are  neither  exhaustive  nor  controlling. 
In  addition,  these  examples  do  not 
create  new  requirements.  Each  is 
designed  to  illustrate  the  significance 
that  the  NRC  places  on  a  particular  type 
of  violation  of  NRC  requirements  Each 
of  the  examples  in  the  supplements  is 
predicated  on  a  violation  of  a  regulatory 
requirement. 

The  NRC  reviews  each  case  being 
considered  for  enforcement  action  on  its 
own  merits  to  ensure  that  the  severity  of 
a  violation  is  characterized  at  the  level 
best  suited  to  the  significance  of  the 
particular  violation.  In  some  cases, 
special  circumstances  may  warrant  an 
adjustment  to  the  severity  level 
categorization. 

A.  Aggregation  of  Violations 

A  group  of  Severity  Level  IV 
violations  may  be  evaluated  in  the 
aggregate  and  assigned  a  single, 
increased  severity  level,  thereby 
resulting  in  a  Severity  Level  III  problem, 
if  the  violations  have  the  same 
underlying  cause  or  programmatic 
deficiencies,  or  the  violations 
contributed  to  or  were  unavoidable 
consequences  of  the  underlying 
problem.  Normallv.  Seventy  Level  II 
and  III  violations  are  not  aggregated  into 
a  higher  severity  level 

The  purpose  of  aggregating  violations 
is  to  focus  the  licensee's  attention  on  the 
fundamental  underlying  causes  for 
which  enforcement  action  appears 
warranted  and  to  reflect  the  fact  that 
several  violations  with  a  common  cause 
may  be  more  significant  collectively 
than  individually  and  may,  therefore, 
warrant  a  more  substantial  enforcement 
action. 

B.  Repetitive  Violations 

The  severity  level  of  a  Severity  Level 
rv  violation  may  be  increased  to 
Severity  Level  III,  if  the  violation  can  be 
considered  a  repetitive  violation.  *  The 
purpose  of  escalating  the  severity  tevef- 
of  a  repetitive  violation  is  to 
acknowledge  the  added  significance  of 
the  situation  based  on  the  licensee's 
failure  to  implement  effective  corrective 
action  for  the  previous  violation.  The 
decision  to  escalate  the  severity  level  of 
a  repetitive  violation  will  depend  on  the 
circumstances,  such  as,  but  not  limited 
to,  the  number  of  times  the  violation  has 
occurred,  the  similarity  of  the  violations 
and  their  root  causes,  the  adequacy  of 


previous  corrective  actions,  the  period 
of  time  between  the  violations,  and  the 
significance  of  the  violations. 

C.  Willful  Violations 

Willful  violations  are  by  definition  of 
particular  concern  to  the  Commission 
because  its  regulatory  program  is  based 
on  licensees  and  their  contractors, 
employees,  and  agents  acting  with 
integrity  and  communicating  with 
candor.  Willful  violations  cannot  be 
tolerated  by  either  the  Commission  or  a 
licensee.  Licensees  are  expected  to  take 
significant  remedial  action  in 
responding  to  willful  violations 
commensurate  with  the  circumstances 
such  that  it  demonstrates  the 
seriousness  of  the  violation  thereby 
creating  a  deterrent  effect  within  the 
licensee's  organization.  Although 
removal  of  the  person  is  not  necessarily 
required,  substantial  disciplinary  action 
is  expected. 

Therefore,  the  severity  level  of  a 
violation  may  be  increased  if  the 
circumstances  surrounding  the  matter 
involve  careless  disregard  of 
requirements,  deception,  or  other 
indications  of  willfulness.  The  term 
"willfulness"  as  used  in  this  policy 
embraces  a  spectrum  of  violations 
ranging  from  deliberate  intent  to  violate 
or  falsify  to  and  including  careless 
disregard  for  requirements.  Willfulness 
does  not  include  acts  which  do  not  rise 
to  the  level  of  careless  disregard,  e.g.. 
inadvertent  clerical  errors  in  a 
document  submitted  to  the  NRC.  In 
determining  the  specific  severity  level 
of  a  violation  involving  willfulness, 
consideration  v\ill  be  given  to  such 
factors  as  the  position  and 
responsibilities  of  the  person  involved 
in  the  violation  (e.g.,  licensee  official ' 
or  non-supervisory  employee),  the 
significance  of  any  underlying  violation, 
the  intent  of  the  violator  (i.e.,  careless 
disregard  or  deliberateness),  and  the 
economic  or  other  advantage,  if  any, 
gained  as  a  result  of  the  violation.  The 
relative  weight  given  to  each  of  these 
factors  in  arriving  at  the  appropriate 
severity  level  will  be  dependent  on  the 
circumstances  of  the  violation. 
However,  if  a  licensee  refuses  to  correct 
a  minor  violation  within  a  reasonable  * 


•The  term  "repetitive  violation"  or  "similar 
violation"  as  used  in  this  policy  statement  means 
a  violation  that  reasonably  could  have  been 
prevented  by  a  licensee's  corrective  action  for  a 
previous  violation  normally  occurring  (1)  within 
the  past  2  years  of  the  inspection  at  issue,  or  (2)  the 
period  within  the  last  two  inspections,  whichever 
U  longor. 


'The  term  "licensee  official"  as  used  in  this 
policy  statement  means  a  first-line  supervisor  or 
above,  a  licensed  individual,  a  radiation  safety 
officer,  or  an  authorized  user  of  licensed  material 
whether  or  not  listed  on  a  license.  Notwithstanding 
an  individual's  job  title,  severity  level 
categorization  for  willful  acts  involving  individuals 
who  can  be  considered  licensee  officials  will 
consider  several  factors,  including  the  position  of 
the  individual  relative  to  the  licensee's 
organizational  structure  and  the  individual's 
responsibilities  relative  to  the  oversight  of  licensed 
activiUes  and  to  the  use  of  licensed  material. 


time  such  that  it  willfully  continues,  the 
violation  should  be  categorized  at  least 
at  a  Severity  Level  IV. 

D.  Violations  of  Reporting  Requirements 

The  NRC  expects  licensees  to  provide 
complete,  accurate,  and  timely 
information  and  reports.  Accordingly, 
unless  otherwise  categorized  in  the 
Supplements,  the  severity  level  of  a 
violation  involving  the  failure  to  mat* 
a  required  report  to  the  NRC  will  be 
based  upon  the  significance  of  and  the 
circumstances  surrounding  the  matter 
that  should  have  been  reported. 
However,  the  severity  level  of  an 
untimely  report,  in  contrast  to  no  report, 
may  be  reduced  depending  on  the 
ciroimstances  surrounding  the  matter. 
A  licensee  will  not  normally  be  cited  for 
a  failure  to  report  a  condition  or  event 
unless  the  licensee  was  actually  aware 
of  the  condition  or  event  that  it  failed 
to  report.  A  licensee  will,  on  the  other 
hand,  normally  be  cited  for  a  failure  to 
repKJrt  a  condition  or  event  if  the 
licensee  knew  of  the  information  to  be 
reported,  but  did  not  recognize  that  it 
was  required  to  make  a  report. 

V     Frpcif*  isKinai  F  r.fur;  ement 

(Ainterences 

\\  henever  the  NRC  has  learned  of  the 
existence  of  a  p>otential  violation  for 
which  escalated  enforcement  action 
appears  to  be  warranted,  or  recurring 
nonconformance  on  the  part  of  a 
contractor,  the  NRC  may  provide  an 
opportunity  for  a  predecisional 
enforcement  conference  with  the 
licensee,  contractor,  or  other  person 
before  taking  enforcement  action.  The 
purpose  of  the  conference  is  to  obtain 
information  that  will  assist  the  NRC  in 
determining  the  appropriate 
enforcement  action,  such  as:  (1)  A 
common  understanding  of  facts,  root 
causes  and  missed  opportimities 
associated  with  the  apparent  violations, 

(2)  a  common  understanding  of 
corrective  actions  taken  or  planned,  and 

(3)  a  common  understanding  qf  the 
significance  of  issues  and  the  need  for 
lasting  comprehensive  corrective  action. 

If  the  NRC  concludes  that  it  has 
sufficient  information  to  make  an 
informed  enforcement  decision,  a 
conference  will  not  normally  be  held. 
However,  an  opportunity  for  a 
conference  will  normally  be  provided 
before  issuing  an  order  based  on  a 
violation  of  the  rule  on  Deliberate 
Misconduct  or  a  civil  penalty  to  an 
unlicensed  pwrson.  If  a  conference  is  not 
held,  the  licensee  may  be  requested  to 
provide  a  written  resf)onse  to  an 
inspection  report,  if  issued,  as  to  the 
licensee's  views  on  the  apparent 
violations  and  their  root  causes  and  a 
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description  of  planned  or  ittipleineiUed 
corrBt:tive  actions.  However,  if  the  NRC 
fias  sufficient  information  to  conclude 
that  0  civil  penalty  is  not  warranted,  it 
may  proceed  to  issue  an  enforcement 
action  without  first  obtaining  the 
licensee's  response  to  the  inspection 
report. 

During  the  predecisional  enforcement 
conference,  the  licensee,  contractor,  or 
otH^r  persons  will  be  given  an 
opportunity  to  provide  information 
consistent  with  the  purpose  of  the 
conference,  including  an  explanation  to 
the  NRC  of  the  immediate  corrective 
actions  (if  any)  that  were  taken 
following  identification  of  the  potential 
violation  or  nonconformance  and  the 
long-term  comprehensive  actions  that 
were  taken  or  will  be  taken  to  prevent 
recurrence.  Licensees,  contractors,  or 
other  persons  will  be  told  when  a 
meeting  is  a  predecisional  enforcement 
conference. 

A  predecisional  enforcement 
conference  is  a  meeting  between  the 
NRC  and  the  licensee.  Conferences  are 
normally  held  in  the  regional  offices 
and  are  normally  open  to  public 
observation.  Conferences  will  not 
normally  be  open  to  the  public  if  the 
enforcement  action  being  contemplated: 

(1)  Would  be  taken  against  an 
individual,  or  if  the  action,  though  not 
taken  against  an  individual,  turns  on 
whether  an  individual  has  committed 
wronadoing: 

(2)  Involves  significant  personnel 
failures  where  the  NRC  has  requested 
that  the  individual(s)  involved  be 
present  at  the  conference; 

(3)  Is  based  on  the  findings  of  an  NRC 
Office  of  Investigations  report  that  has 
not  been  publicly  disclosed:  or 

(4)  Involves  safeguards  information. 
Privacy  Act  information,  or  information 
which  could  be  considered  proprietary: 

In  addition,  conferences  will  not 
normally  be  open  to  the  public  if: 

(5)  The  conference  involves  medical 
misadministrations  or  overexposures 
and  the  conference  cannot  be  conducted 
without  disclosing  the  exposed 
individual's  name:  or 

(6)  The  conference  will  be  conducted 
by  telephone  or  the  conference  will  be 
conducted  at  a  relatively  small 
licensee's  facility. 

Notwithstanding  meeting  any  of  these 
criteria,  a  conference  may  still  be  open 
if  the  conference  involves  issues  related 
to  an  ongoing  adjudicatory  proceeding 
with  one  or  more  intervenors  or  where 
the  evidentiary  basis  for  the  conference 
is  a  matter  of  public  record,  such  as  an 
adjudicatory  decision  by  the 
Department  of  Labor.  In  addition, 
notwithstanding  the  above  normal 
criteria  for  opening  or  closing 


conferences,  with  the  approval  of  the 
Executive  Director  for  Operations, 
conferences  may  either  be  open  or 
closed  to  the  public  after  balancing  the 
benefit  of  the  public's  observation 
against  the  p>otential  impact  on  the 
agency's  decision-making  process  in  a 
particular  case. 

The  NRC  will  notify  the  licensee  that 
the  conference  will  be  open  to  public 
observation.  Consistent  with  the 
agency's  policy  on  open  meetings,  "Staff 
Meetings  Open  to  Public.  "  published 
September  20.  1994  (59  FR  48340).  the 
NRC  intends  to  announce  open 
conferences  normally  at  least  10 
working  days  in  advance  of  conferences 
through  (1)  notices  posted  in  the  Public 
Document  Room.  (2)  a  toll-free 
telephone  recording  at  800-952-9674. 
(3)  a  toll-free  electronic  bulletin  board  at 
800-952-9676.  and  on  the  World  Wide 
Web  at  the  NRC  Office  of  Enforcement 
homepage  (www.nrc.gov/OE).  In 
addition,  the  NRC  will  also  issue  a  press 
release  and  notify  appropriate  State 
liaison  officers  that  a  predecisional 
enforcement  conference  has  been 
scheduled  and  that  it  is  open  to  public 
observation. 

The  public  attending  open 
conferences  may  observe  but  may  not 
participate  in  the  conference.  It  is  noted 
that  the  purpose  of  conducting  open 
conferences  is  not  to  maximize  public 
attendance,  but  rather  to  provide  the 
public  with  opportunities  to  be 
informed  of  NRC  activities  consistent . 
with  the  NRC's  ability  to  exercise  its 
regulatory  and  safety  re$f>onsibilities. 
Therefore,  members  of  the  public  will 
be  allowed  access  to  the  NRC  regional 
offices  to  attend  open  enforcement 
conferences  in  accordance  with  the 
"Standard  Operating  Procedures  For 
Providing  Security  Support  For  NRC 
Hearings  and  Meetings.  "  published 
November  1.  1991  (56  FR  56251).  These 
procedures  provide  that  visitors  may  be 
subject  to  personnel  screening,  that 
signs,  banners,  posters,  etc.,  not  larger 
than  18"  be  permitted,  and  that 
disruptive  persons  may  be  removed. 
The  open  conference  will  be  terminated 
if  disruption  interferes  with  a  successful 
conference.  NRC's  Predecisional 
Enforcement  Conferences  (whether  open 
ortrlosed)  normally  will  be  held  at  the 
NRC's  regional  offices  or  in  NRC 
Headquarters  Offices  and  not  in  the 
vicinity  of  the  licensee's  facility. 

For  a  case  in  which  an  NRC  Office  of 
Investigations  (OI)  report  finds  that 
discrimination  as  defined  under  10  CFR 
50.7  (or  similar  provisions  in  Parts  30, 
40,  60,  70,  or  72)  has  occurred,  the  OI 
report  may  be  made  public,  subject  to 
withholding  certain  information  (i.e.. 
af^er  appropriate  redaction),  in  which 


case  the  associated  predecisional 
enforcement  conference  will  normally 
be  open  to  public  observation.  In  a 
conference  where  a  particular 
individual  is  being  considered 
potentially  responsible  for  the 
discrimination,  the  conference  will 
remain  closed.  In  either  case  (i.e.. 
whether  the  conference  is  open  or 
closed),  the  employee  or  former 
employee  who  was  the  subject  of  the 
alleged  discrimination  (hereafter 
referred  to  as  "complainant")  will 
normally  be  provided  an  opportunity  to 
participate  in  the  predecisional 
enforcement  conference  with  the 
Ucensee/employer.  This  participation 
will  normally  be  in  the  form  of  a 
complainant  statement  and  comment  on 
the  licensee's  presentation,  followed  in 
turn  by  an  opportunity  for  the  licensee 
to  respond  to  the  complainant's 
presentation  In  cases  where  the 
complainant  is  unable  to  attend  in 
pwrson.  arrangements  will  be  made  for 
the  complainants  participation  by 
telephone  or  an  opportunity  given  for 
the  complainant  to  submit  a  written 
response  to  the  licensee  s  presentation. 
If  the  licensee  chooses  to  forego  an 
enforcement  conference  and.  instead, 
responds  to  the  NRC's  findings  in 
writing,  the  complainant  will  be 
provided  the  opportunity  to  submit 
written  comments  on  the  licensee's 
response.  For  cases  involving  potential 
discrimination  by  a  contractor,  any 
associated  predecisional  enforcement 
conference  with  the  contractor  would  be 
handled  similarly.  These  arrangements 
for  complainant  participation  ui  the 
predecisional  enforcement  conference 
are  not  to  be  conducted  or  viewed  in 
any  respect  as  an  adjudicatory  hearing. 
The  purpose  of  the  complainant's 
participation  is  to  provide  information 
to  the  NRC  to  assist  it  in  its  enforcement 
deliberations 

A  predecisional  enforcement 
conference  may  not  need  to  be  held  in 
cases  where  there  is  a  full  adjudicatory 
record  before  the  Department  of  Labor. 
If  a  conference  is  held  in  such  cases, 
generally  the  conference  will  focus  on 
the  licensee's  corrective  action.  As  with 
discrimination  cases  based  on  OI 
investigations,  the  complainant  may  be 
allowed  to  participate. 

Members  of  the  public  attending  open 
conferences  will  be  reminded  that  (1) 
the  apparent  violations  discussed  at 
predecisional  enforcement  conferences 
are  subject  to  further  review  and  may  be 
subject  to  change  prior  to  any  resulting 
enforcement  action  and  (2)  the 
statements  of  views  or  expressions  of 
opinion  made  by  NRC  employees  at 
predecisional  enforcement  conferences. 
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or  the  lack  thereof,  are  not  intended  to 
represent  final  determinations  or  beliefs 

When  needed  to  protect  the  public 
health  and  safety  or  common  defense 
and  security,  escalated  enforcement 
action,  such  as  the  issuance  of  an 
immediately  effective  order,  will  be 
taken  before  the  conference.  In  these 
cases,  a  conferenc:e  may  be  held  after  the 
escalated  enforcement  action  is  taken. 

VI.  Enforcement  Actions 

This  section  describes  the 

enforcement  sanctions  available  to  the 
NRC  and  specifies  the  conditions  under 
which  each  may  be  used.  The  basic 
enforcement  sanctions  are  Notices  of 
Violation,  civil  penalties,  and  orders  of 
various  types  .■\s  discussed  hjrther  in 
Section  VI, D.  related  administrative 
actions  such  as  Notices  of 
Nonconformance,  Notices  of  Deviation, 
Confimiatory  .'\ction  Letters,  Letters  of 
Reprimand,  and  Demands  for 
Information  are  used  to  supplement  the 
enforcement  program  In  selecting  the 
enforcement  sanctions  or  adnnnistrat:ve 
actions,  the  NRC  will  consider 
enforcement  actions  taken  by  other 
Federal  or  State  rej^ulatoPv'  bodies 
having  concurrent  lunsdiction.  such  as 
in  transportation  matters 

Usually,  whenever  a  violation  ot  NRC 
requirements  of  more  than  a  minor 
concern  is  identified,  enforcement 
action  is  taken   The  nature  and  extent  of 
the  enforcement  acrtion  is  intended  to 
reflect  the  seriousness  of  the  violation 
involved.  For  the  vast  majority  of 
violations,  a  Notice  of  Violation  or  a 
Notice  of  Nonconformance  is  the  normal 
action. 

However,  circumstances  regarding  the 
violation  findings  may  warrant 
discretion  being  exert. ised  such  that  the 
NRC  refrains  from  issuing  a  Notice  of 
Violation  or  other  enforcement  action 
(See  Section  VII  B  "Mitigation  of 
Enforcement  Sanctions."] 

A.  Notice  of  Violation 

A  Notice  of  Violation  is  a  written 
notice  setting  forth  one  or  more 
violations  of  a  legally  binding 
requirement.  The  Notice  of  Violation 
normally  requires  the  recipient  to 
provide  a  written  statement  describing 
(1)  the  reasons  for  the  violation  or.  if 
contested,  the  basis  for  disputing  the 
violation;  (2)  corrective  steps  that  have 
been  taken  and  the  results  achieved;  (3) 
corrective  steps  that  will  be  taken  to 
prevent  recurrence;  and  (4)  the  date 
when  full  compliance  will  be  achieved. 
The  NRC  may  waive  all  or  portions  of 
a  written  response  to  the  extent  relevant 
information  has  already  been  provided 
to  the  NRC  in  writing  or  documented  in 
an  NRC  inspection  report.  The  NRC  may 


require  responses  to  Notices  of  Violation 
to  be  under  oath  Normally.  resp)onses 
under  oath  will  be  required  only  in 
connection  with  Severity  Level  1, 11,  or 
III  violations  or  orders. 

The  NRC  uses  the  Notice  of  Violation 
as  the  usual  method  for  formalizing  the 
existence  of  a  violation.  Issuance  of  a 
Notice  of  Violation  is  normally  the  only 
enforcement  action  taken,  except  in 
cases  where  the  criteria  for  issuance  of 
civil  penalties  and  orders,  as  set  forth  in 
Sections  VLB  and  VI. C,  respectively,  are 
met. 

B.  Civil  Penalty 

A  civil  penalty  is  a  monetary  p>enaUy 
that  may  be  imposed  for  violation  of  (1) 
certain  specified  licensing  provisions  of 
the  Atomic  Energy  Act  or 
supplementary  NRC  rules  or  orders;  (2) 
any  requirement  for  which  a  license 
may  be  revoked;  or  (3)  rep>orting 
requirements  under  section  206  of  the 
Energy  Reorganization  Act.  Civil 
penalties  are  designed  to  deter  future 
violations  both  by  the  involved  licensee 
as  well  as  by  other  licensees  conducting 
similar  activities  and  to  emphasize  the 
need  for  licensees  to  identify  violations 
and  take  prompt  comprehensive 
corrective  action 

Civil  penalties  are  considered  for 
Severity  Level  III  violations  In  addition. 
civil  penalties  will  normalls  be  assessed 
for  Seventy  Level  I  and  11  violations  and 
knowing  and  conscious  violations  of  the 
reporting  requirements  of  section  206  of 
the  Energy  Reorganization  Act. 

Civil  penalties  are  used  to  encourage 
prompt  identification  and  prompt  and 
comprehensive  correction  of  violations, 
to  emphasize  compliance  in  a  manner 
that  deters  future  \  lolations,  and  to 
serve  to  focus  licensees'  attention  on 
violations  of  significant  regulatory 
concern. 

Although  management  involvement, 
direct  or  indirect,  in  a  violation  may 
lead  to  an  increase  in  the  civil  penalty, 
the  lack  of  management  involvement 
may  not  be  used  to  mitigate  a  civil 
penalty.  Allowing  mitigation  in  the 
latter  case  could  encourage  the  lack  of 
management  involvement  in  licensed 
activities  and  a  decrease  in  protection  of 
the  public  health  and  safety. 

1.  Base  Civil  Penalty 

The  NRC  imposes  different  levels  of 
penalties  for  different  severity  level 
violations  and  different  classes  of 
licensees,  contractors,  and  other 
persons.  Tables  1.^  and  IB  show  the 
base  civil  penalties  for  various  reactor, 
fuel  cycle,  and  materials  programs. 
(Civil  penalties  issued  to  individuals  are 
determined  on  a  case-by-case  basis.)  The 
structure  of  these  tables  generally  takes 


into  account  the  gravity  of  the  violation 
as  a  primary  consideration  and  the 
ability  to  pay  as  a  secondary 
consideration  Generally,  operations 
involving  greater  nuclear  material 
inventories  and  greater  potential 
consequences  to  the  public  and  licensee 
employees  receive  higher  civil 
penalties.  Regarding  the  secondary 
factor  of  ability  of  various  classes  of 
licensees  to  pay  the  civil  penalties,  it  is 
not  the  NRC's  intention  that  the 
economic  imp>act  of  a  civil  penalty  be  so 
severe  that  it  puts  a  licensee  out  of 
business  (orders,  rather  than  civil 
penalties,  are  used  when  the  intent  is  to 
susp>end  or  terminate  licensed  activities) 
or  adversely  affects  a  licensees  ability 
to  safely  conduct  licensed  activities. 
The  deterrent  effect  of  civil  penalties  is 
best  served  when  the  amounts  of  the 
penalties  take  into  account  a  hcensee's 
ability  to  pay.  In  determining  the 
amount  of  civil  penalties  for  licensees 
for  whom  the  tabtes  do  not  refiect  the 
ability  to  pay  or  the  gravity  of  the 
violation,  the  NRC  will  consider  as 
necessary  an  increase  or  decrease  on  a 
case-by-case  basis.  Normally,  if  a 
licensee  can  demonstrate  financial 
hardship,  the  NRC  will  consider 
payments  over  time,  including  interest, 
rather  than  reducing  the  amount  of  the 
civil  penalty.  However,  where  a  hcensoe 
claims  financial  hardship,  the  licensee 
will  normally  be  required  to  address 
why  it  has  sufficient  resources  to  safely 
conduct  licensed  activities  and  pay 
license  and  inspection  fees. 

2.  Civil  Penalty  Assessment 

In  an  effort  to  (1)  emphasize  the 
importance  of  adherence  to 
requirements  and  (2)  reinforce  prompt 
self-identification  of  problems  and  root 
causes  and  prompt  and  comprehensive 
correction  of  violations,  the  NRC 
reviews  each  proposed  civil  pjenalty  on 
its  own  merits  and,  after  considering  all 
relevant  circumstances,  may  adjust  the 
base  civil  penalties  shown  in  Table  lA 
and  IB  for  Severity  Level  1, 11,  and  UI 
violations  as  described  below. 

The  civil  penalty  assessment  process 
considers  four  decisional  points:  (a) 
Whether  the  licensee  has  had  any 
previous  escalated  enforcement  action 
(regardless  of  the  activity  area)  during 
the  past  2  years  or  past  2  inspections, 
whichever  is  longer;  (b)  whether  the 
licensee  should  be  given  credit  for 
actions  related  to  identification:  (c) 
whether  the  licensee's  corrective  actions 
are  prompt  and  comprehensive;  and  (d) 
whether,  in  view  of  all  the 
circumstances,  the  matter  in  question 
requires  the  exercise  of  discretion. 
Although  each  of  these  decisional 
points  may  have  several  associated 
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considerations  for  any  given  case,  the 
outcome  of  the  assessment  process  for 
each  violation  or  problem,  absent  the 
exercise  of  discretion,  is  limited  to  one 


of  the  following  three  results:  no  civil 
penahy.  a  base  civil  penalty,  or  a  base 
civil  {jenalty  escalated  by  100%.  The 
flow  chart  presented  below  is  a  graphic 


representation  of  the  civil  penalty 
assessment  process. 
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a  Initial  Escalated  Action  When  the 
NRC  determines  that  a  non-willful 
Severity  Level  III  violation  or  problem 
has  occurred,  and  the  licensee  has  not 
had  any  previous  escalated  actions 
(regardless  of  the  activity  area)  during 
the  past  2  years  or  2  inspections, 
whichever  is  longer,  the  NRC  will 
consider  whether  the  licensee's 
corrective  action  for  the  present 
violation  or  problem  is  reasonably 
prompt  and  comprehensive  (see  the 
discussion  under  Section  VI.B.2.C. 
below).  Using  2  years  as  the  basis  for 
assessment  is  expected  to  cover  most 
situations,  but  considering  a  slightly 
longer  or  shorter  period  might  be 
warranted  based  on  the  circumstances 
of  a  particular  case.  The  starting  point 
of  this  period  should  be  considered  the 
date  when  the  licensee  was  put  on 
notice  of  the  need  to  take  corrective 
action.  For  a  licensee-identified 
violation  or  an  event,  this  would  be 
when  the  licensee  is  aware  that  a 
problem  or  violation  exists  requiring 
corrective  action.  For  an  NRC-identified 


violation,  the  starting  point  would  be 
when  the  NRC  puts  the  licensee  on 
notice,  which  could  be  during  the 
inspection,  at  the  inspection  exit 
meeting,  or  as  part  of  post-inspection 
communication. 

If  the  corrective  action  is  judged  to  be 
prompt  and  comprehensive,  a  Notice  of 
Violation  normally  should  be  issued 
with  no  associated  civil  penalty.  If  the 
corrective  action  is  judged  to  be  less 
than  prompt  and  comprehensive,  the 
Notice  of  Violation  normally  should  be 
issued  with  a  base  civil  penalty. 

b.  Credit  for  Actions  Related  to 
Identification.  (1)  If  a  Severity  Level  I  or 
II  violation  or  a  willful  Severity  Level  III 
violation  has  occurred — or  if.  during  the 
past  2  years  or  2  inspections,  whichever 
is  longer,  the  licensee  has  been  issued 
at  least  one  other  escalated  action — the 
civil  penalty  assessment  should 
normally  consider  the  factor  of 
identification  in  addition  to  corrective 
action  (see  the  discussion  under  Section 
V1.B.2.C.  below).  As  to  identification, 
the  NRC  should  consider  whether  the 


licensee  should  be  given  credit  for 
actions  related  to  identification. 

In  each  case,  the  decision  should  be 
focused  on  identification  of  the  problem 
requiring  corrective  action.  In  other 
words,  although  giving  credit  for 
Identification  and  Corrective  Action 
should  be  separate  decisions,  the 
concept  of  Identification  presumes  that 
the  identifier  recognizes  the  existence  of 
a  problem,  and  understands  that 
corrective  action  is  needed.  The 
decision  on  Identification  requires 
considering  all  the  circumstances  of 
identification  including: 

(i)  Whether  the  problem  requiring 
corrective  action  was  NRC-identified. 
licensee-identified,  or  revealed  through 
an  event  *; 


•An  "event."  as  used  here,  means  (1)  an  event 
characterized  by  an  active  adverse  impact  on 
equipment  or  personnel,  readily  obvious  by  human 
observation  or  Instrumentation,  or  (2)  a  radiological 
Impact  on  personnel  or  the  environment  in  excess 
of  regulatory  limits,  such  as  an  overexposure,  a 
release  of  radioactive  material  above  NRC  limits,  or 
a  loss  of  radioactive  material.  For  example,  an 
equipment  failure  discovered  through  a  spill  of 
liquid,  a  loud  noise,  the  ttilure  to  have  a  system 
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(ii)  Whether  prior  opportunities 
existed  to  identify  the  problem  requiring 
corrective  action,  and  if  so.  the  age  and 
number  of  those  opportunities; 

(iii)  Whether  the  problem  was 
revealed  as  the  result  of  a  licensee  self- 
monitoring  effort,  such  as  conducting  an 
audit,  a  test,  a  surveillance,  a  design 
review,  or  troubleshooting; 

(iv)  For  a  problem  revealed  through 
an  event,  the  ease  of  discovery,  and  the 
degree  of  licensee  initiative  in 
identifying  the  root  cause  of  the 
problem  and  any  associated  violations; 

(v)  For  NRC-identified  issues,  whether 
the  licensee  would  likely  have 
identified  the  issue  in  the  same  time- 
period  if  the  NRC  had  not  been 
involved; 

(vi)  For  NRC-identified  issues, 
whether  the  licensee  should  have 
identified  the  issue  (and  taken  action) 
earlier;  and 

(vii)  For  cases  in  which  the  NRC 
identifies  the  overall  problem  requiring 
corrective  action  (e.g.,  a  programmatic 
issue),  the  degree  of  licensee  initiative 
or  lack  of  initiative  in  identifying  the 
problem  or  problems  requiring 
corrective  action. 

(2)  Although  some  cases  may  consider 
all  of  the  above  factors,  the  importance 
of  each  factor  will  vary  based  on  the 
type  of  case  as  discussed  in  the 
following  general  guidance: 

(i)  Licensee-Identified.  When  a 
problem  requiring  corrective  action  is 
licensee-identified  (i.e..  identified 
before  the  problem  has  resulted  in  an 
event),  the  NRC  should  normally  give 
the  licensee  credit  for  actions  related  to 
identification,  regardless  of  whether 
prior  opportunities  existed  to  identify 
the  problem. 

(ii)  Identified  Through  an  Event. 
When  a  problem  requiring  corrective 
action  is  identified  through  an  event, 
the  decision  on  whether  to  give  the 
licensee  credit  for  actions  related  to 
identification  normally  should  consider 
the  ease  of  discovery,  whether  the  event 
occurred  as  the  result  of  a  licensee  self- 
monitoring  effort  (i.e.,  whether  the 
licensee  was  "looking  for  the  problem"). 
the  degree  of  licensee  initiative  in 
identifying  the  problem  or  problems 
requiring  corrective  action,  and  whether 
prior  opportunities  existed  to  identify 
the  problem. 


respond  properly,  or  an  annunciator  alarm  would 
be  considered  an  event:  a  system  discovered  to  be 
inoperable  through  a  document  review  would  not. 
Similarly,  if  a  licensee  discovered,  through 
quarterly  dosimetry  readings,  that  employees  had 
been  inadequately  monitored  for  radiation,  the 
issue  would  normally  be  considered  licensee- 
identified:  however,  if  the  same  dosimetry  readings 
disclosed  an  overexposure,  the  issue  would  be 
considered  an  event. 


Any  of  these  considerations  may  be 
overriding  if  particularly  noteworthy  or 
particularly  egregious.  For  example,  if 
the  event  occurred  as  the  result  of 
conducting  a  surveillance  or  similar 
self-monitoring  effort  (i.e..  the  licensee 
was  looking  for  the  problem),  the 
licensee  should  normally  be  given  credit 
for  identification.  As  a  second  instance, 
even  if  the  problem  was  easily 
discovered  (e.g.,  revealed  by  a  large  spill 
of  liquid),  the  NRC  may  choose  to  give 
credit  because  noteworthy  licensee 
effort  was  exerted  in  ferreting  out  the 
root  cause  and  associated  violations,  or 
simply  because  no  prior  opportunities 
(e.g..  procedural  cautions,  post- 
maintenance  testing,  quality  control 
failures,  readily  observable  parameter 
trends,  or  repeated  or  locked-in 
annunciator  warnings)  existed  to 
identify  the  problem 

(iii)  NRC-identified.  When  a  problem 
requiring  corrective  action  is  NRC- 
identified,  the  decision  on  whether  to 
give  the  licensee  credit  for  actions 
related  to  Identification  should 
normally  be  based  on  an  additional 
question:  should  the  licensee  have 
reasonably  identified  the  problem  (and 
taken  action)  earlier? 

In  most  cases,  this  reasoning  may  be 
based  simply  on  the  ease  of  the  NRC 
inspector's  discovery  (e.g..  conducting  a 
walkdown,  obse.'-ving  in  the  control 
room,  performmg  a  confirmatory  NRC 
radiation  survey,  hearing  a  cavitating 
pump,  or  finding  a  valve  obviously  out 
of  position).  In  some  cases,  the 
licensee's  missed  opportunities  to 
identify  the  problem  might  include  a 
similar  previous  violation.  NRC  or 
industry  notices,  internal  audits,  or 
readily  observable  trends. 

If  the  NRC  identifies  the  violation  but 
concludes  that,  under  the 
circumstances,  the  licensee's  actions 
related  to  Identification  were  not 
unreasonable,  the  matter  would  be 
treated  as  licensee-identified  for 
purposes  of  assessing  the  civil  penalty. 
In  such  cases,  the  question  of 
Identification  credit  shifts  to  whether 
the  licensee  should  be  penalized  for 
NRC's  identification  of  the  problem. 

(iv)  Mixed  Identification.  For  "mixed" 
identification  situations  (i.e.,  where 
multiple  violations  exist,  some  NRC- 
identified,  some  licensee-identified,  or 
where  the  NRC  prompted  the  licensee  to 
take  action  that  resulted  in  the 
identification  of  the  violation),  the 
NRC's  evaluation  should  normally 
determine  whether  the  licensee  could 
reasonably  have  been  expected  to 
identify  the  violation  in  the  NRC's 
absence.  This  determination  should 
consider,  among  other  things,  the  timing 
of  the  NRC's  discovery,  the  information 


available  to  the  licensee  that  caused  the 
NRC  concern,  the  specificity  of  the 
NRC's  concern,  the  scope  of  the 
licensee's  efforts,  the  level  of  licensee 
resources  given  to  the  investigation,  and 
whether  the  NRC's  path  of  analysis  had 
been  dismissed  or  was  being  pursued  in 
parallel  by  the  licensee. 

In  some  cases,  the  licensee  may  have 
addressed  the  isolated  symptoms  of 
each  violation  (and  may  have  identified 
the  violations),  but  failed  to  recognize 
the  common  root  cause  and  taken  the 
necessary  comprehensive  action.  Where 
this  is  true,  the  decision  on  whether  to 
give  licensee  credit  for  actions  related  to 
Identification  should  focus  on 
identification  of  the  problem  requiring 
corrective  action  (e.g..  the  programmatic 
breakdown).  As  such.  de[>ending  on  the 
chronology  of  the  various  violations,  the 
earliest  of  the  individual  violations 
might  be  considered  missed 
opportunities  for  the  licensee  to  have 
identified  the  leuger  problem. 

(v)  Missed  OpfKJrtunities  to  Identify. 
Missed  opportunities  include  prior 
notifications  or  missed  opportunities  to 
identify  or  prevent  violations  such  as  (1) 
through  normal  surveillances,  audits,  or 
quality  assurance  (QA)  activities;  (2) 
through  prior  notice,  i.e..  specific  NRC 
or  industry  notification;  or  (3)  through 
other  reasonable  indication  of  a 
potential  problem  or  violation,  such  as 
observations  of  employees  and 
contractors,  and  failure  to  take  effective 
corrective  steps.  It  may  include  findings 
of  the  NRC.  the  licensee,  or  industry 
made  at  other  facilities  operated  by  the 
licensee  where  it  is  reasonable  to  expect 
the  licensee  to  take  action  to  identify  or 
prevent  similar  problems  at  the  facility 
subject  to  the  enforcement  action  at 
issue.  In  assessing  this  factor, 
consideration  will  be  given  to,  among 
other  things,  the  opportunities  available 
to  discover  the  violation,  the  ease  of 
discovery,  the  similarity  between  the 
violation  and  the  notification,  the 
p>eriod  of  time  between  when  the 
violation  occurred  and  when  the 
notification  was  issued,  the  action  taken 
(or  planned)  by  the  licensee  in  response 
to  the  notification,  and  the  level  of 
management  review  that  the  notification 
received  (or  should  have  received). 

The  evaluation  of  missed 
opportunities  should  normally  depend 
on  whether  the  information  available  to 
the  licensee  should  reasonably  have 
caused  action  that  would  have 
prevented  the  violation.  Missed 
opportunities  is  normally  not  applied 
where  the  licensee  appropriately 
reviewed  the  opportunity  for 
application  to  its  activities  and 
reasonable  action  was  either  taken  or 


'.'f.r,  \{) 


f.-'drrnl    Rp^isfpr  '  X'-^^     *^''     ^' 


qo /WpHnocdav    \Uv   ^'^     IQQR/NotirRS 


planned  to  be  taken  within  a  reasonable 
time. 

In  some  situations  the  missed 
opportunity  is  a  violation  in  itself.  In 
these  cases,  unless  the  missed 
opportunity  is  a  Severity  Level  III 
violation  in  itself,  the  missed 
opportunity  violation  may  be  grouped 
with  the  other  violations  into  a  single 
Severity  Level  111  "problem  "  Howe.er, 
if  the  missed  opportunity  is  the  only 
violation,  then  it  should  not  normally  be 
counted  twice  (i.e..  both  as  the  violation 
and  as  a  missed  opportunity — "double 
counting")  unless  the  number  of 
opportunities  missed  was  particularly 
significant 

The  timing  of  the  missed  opportunity 
should  also  be  considered.  While  a  rigid 
time- frame  is  unnecessary,  a  2-year 
period  should  generally  be  considered 
for  consistency  in  implementation,  as 
the  period  reflecting  relatively  current 
performance. 

(3)  When  the  NRC  determines  that  the 
licensee  should  receive  credit  for 
actions  related  to  Identification  the  civil 
penalty  assessment  should  normally 
result  in  either  no  civil  penalty  or  a  base 
civil  penalty,  based  on  whether 
Corrective  Action  is  judged  to  be 
reasonably  prompt  and  comprehensive. 
When  the  licensee  is  not  given  credit  for 
actions  related  to  Identification  the  civil 
penalty  assessment  should  normally 
result  in  a  Notice  of  Violation  with 
either  a  base  civil  penalty  or  a  base  civil 
penalty  escalated  by  100%.  depending 
on  the  quality  of  Correcfjve  Action. 
because  the  licensee's  performance  is 
clearly  not  acceptable. 

c.  Credit  for  Prompt  and 
Comprehensive  Corrective  Action.  The 
purpose  of  the  Corrective  Action  factor 
is  to  encourage  licensees  to  (1)  take  the 
immediate  actions  necessary  upon 
discovery  of  a  violation  that  will  restore 
safety  and  compliance  with  the  license, 
regulation(s).  or  other  requirement(s); 
and  (2)  develop  and  implement  (in  a 
timely  manner)  the  lasting  actions  that 
will  not  only  prevent  recurrence  of  the 
violation  at  issue,  but  will  be 
appropriately  comprehensive,  given  the 
significance  and  complexity  of  the 
violation,  to  prevent  occurrence  of 
violations  with  similar  root  causes. 
Regardless  of  other  circumstances 
(e.g.,  past  enforcement  history, 
identification),  the  licensee's  corrective 
actions  should  always  be  evaluated  as 
part  of  the  civil  penalty  assessment 
process.  As  a  reflection  of  the 
importance  given  to  this  factor,  an  NRC 
judgment  that  the  licensee's  corrective 
action  has  not  been  prompt  and 
comprehensive  will  always  result  in 
issuing  at  least  a  base  civil  penalty. 


In  assessing  this  factor,  consideration 
will  be  given  to  the  timeliness  of  the 
corrective  action  (including  the 
promptness  in  developing  the  schedule 
for  long  term  corrective  action),  the 
adequacy  of  the  licensee's  root  cause 
analysis  for  the  violation,  and.  given  the 
significance  and  complexity  of  the 
issue,  the  comprehensiveness  of  the 
corrective  action  (i.e..  whether  the 
action  is  focused  narrowly  to  the 
specific  violation  or  broadly  to  the 
general  area  of  concern).  Even  in  cases 
when  the  NRC,  at  the  time  of  the 
enforcement  conference,  identifies 
additional  jjeripheral  or  minor 
corrective  action  still  to  be  taken,  the 
licensee  may  be  given  credit  in  this  area, 
as  long  as  the  licensee's  actions 
addressed  the  underlying  root  cause  and 
are  considered  sufficient  to  prevent 
recurrence  of  the  violation  and  similar 
violations. 

Normally,  the  judgment  of  the 
adequacy  of  corrective  actions  will 
hinge  on  whether  the  NRC  had  to  take 
action  to  focus  the  licensee's  evaluative 
and  corrective  process  in  order  to  obtain 
comprehensive  corrective  action.  This 
will  normally  be  judged  at  the  time  of 
the  predecisional  enforcement 
conference  (e.g..  by  outlining 
substantive  additional  areas  where 
corrective  action  is  needed).  Earlier 
informal  discussions  between  the 
licensee  and  NRC  inspectors  or 
management  may  result  in  improved 
corrective  action,  but  should  not 
normally  be  a  basis  to  deny  credit  for 
Corrective  Action.  For  cases  in  which 
the  licensee  does  not  get  credit  for 
actions  related  to  Identification  because 
the  NRC  identified  the  problem,  the 
assessment  of  the  licensee's  corrective 
action  should  begin  from  the  time  when 
the  NRC  put  the  licensee  on  notice  of 
the  problem.  Notwithstanding  eventual 
good  comprehensive  corrective  action,  if 
immediate  corrective  action  was  not 
taken  to  restore  safety  and  compliance 
once  the  violation  was  identified, 
corrective  action  would  not  be 
considered  prompt  and  comprehensive. 

Corrective  action  for  violations 
involving  discrimination  should 
normally  only  be  considered 
comprehensive  if  the  licensee  takes 
prompt,  comprehensive  corrective 
action  that  (1)  addresses  the  broader 
environment  for  raising  safety  concerns 
in  the  workplace,  and  (2)  provides  a 
remedy  for  the  particular  discrimination 
at  issue.  ^^ 

In  response  to  violations  of  10  CFR 
50.59,  corrective  action  should  normally 
be  considered  prompt  and 
comprehensive  only  if  the  licensee: 

(i)  Makes  a  prompt  decision  on 
operability;  and  either 


(ii)  Makes  a  prompt  evaluation  under 
10  CFR  50.59  if  the  licensee  intends  to 
maintain  the  facility  or  procedure  in  the 
as  found  condition;  or 

(iii)  Promptly  initiates  corrective 
action  consistent  with  Criterion  XVI  of 
10  CFR  50,  Appendix  B,  if  it  intends  to 
restore  the  facility  or  procedure  to  the 
FSAR  description. 

d.  Exercise  of  Discretion.  As  provided 
in  Section  VU,  "Exercise  of  Discretion," 
discretion  may  be  exercised  by  either 
escalating  or  mitigating  the  amount  of 
the  civil  penalty  determined  after 
applying  the  civil  penalty  adjustment 
factors  to  ensure  that  the  proposed  civil 
penalty  reflects  the  NRC's  concern 
regarding  the  violation  at  issue  and  that 
it  conveys  the  appropriate  message  to 
the  licensee.  However,  in  no  instance 
will  a  civil  penalty  for  any  one  violation 
exceed  $1 10.000  per  day 

Table  i  A— Base  Civil  Penalties 


a.  Power  reactors  and  gaseous 
difKision  ptants 

b.  Fuel  tabhcators.  vxjustrial  proc- 
essors,^ arxJ  independent  spent 
fuel  and  monttored  retrievable 
storage  tnstaUa- 
tions 

c.  Test  reactors,  rnills  and  ura- 
nium c»nversion  facilrties.  con- 
tractors.  waste  disposal  licens- 
ees, industrial  radiographers, 
and  other  large  material 
users 

d.  Research  reactors,  academic, 
medical,  or  other  smaH  matenal 
users* 


S110,000 


27,500 


11,000 


5.500 


'  Large  firms  engaged  in  manufacturing  or 
distritXJtion  ol  byproduct  sourc*  or  sD«cial 
nuclear  matenal 

'This    applies    lo    nonprofit    instituTions    oot 

Otherwise  categonzec  m  'his  'aoie  ^ooiie  nu- 
clear services,  nuclear  Dnar"^.acies  anc  ohys*- 
cian  offices 

Table  1 B— Base  Civil  Penalties 

[In  percent] 


Seventy  level 

Base  civil 

penalty 

amount^ 

1 

100 

II _ 

Ill            

80 
50 

^  Percent  of  amount  listed  tn  Tabt 
C.  Orders 

e  1A. 

An  order  is  a  written  NRC  directive  to 
modify,  suspend,  or  revoke  a  license:  to 
cease  and  desist  from  a  given  practice  or 
activity;  or  to  take  such  other  action  as 
may  be  proper  (see  10  CFR  2.202). 
Orders  may  also  be  issued  in  lieu  of.  or 
in  addition  to,  civil  penalties,  as 
appropriate  for  Severity  Level  I.  n,  or  in 
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violations.  Orders  may  bf  issued  as 
follows; 

1.  License  Modification  orders  are 
issued  when  some  change  in  licensee 
equipment,  procedures.  personneL  or 
management  controls  is  necessary 

2.  Suspension  Orders  may  be  used: 

(a)  To  remove  a  threat  to  the  public 
health  and  safety,  common  defense  and 
security,  or  the  environment, 

(b)  To  stop  facility  construction  when, 
(i)  Further  work  could  preclude  or 

significantly  hinder  the  identification  or 
correction  of  an  improperly  constructed 
safety-related  system  or  component:  or 
(ii)  The  licensee's  quality  assurance 
program  implementation  is  not  adequate 
to  provide  confidence  that  construction 
activities  are  being  properly  carried  out; 

(c)  When  the  licensee  has  not 
responded  adequately  to  other 
enforcement  action: 

(d)  When  the  licensee  interferes  with 
the  conduct  of  an  inspection  or 
investigation;  or 

(e)  For  any  reason  not  mentioned 
above  for  which  license  revocation  is 
legally  authorized. 

Suspensions  mav  apply  to  all  or  part 
of  the  licensed  activity.  Ordinarily,  a 
licensed  activity  is  not  suspended  (nor 
is  a  suspension  prolonged)  for  failure  to 
comply  with  requirements  where  such 
failure  is  not  willful  and  adequate 
corrective  action  has  been  taken. 

3.  Revocation  Orders  may  be  used: 
(a)  When  a  licensee  is  unable  or 

unwilling  to  comply  with  NRC 
requirements; 

(d)  When  a  licensee  refuses  to  correct 
a  violation; 

(c)  When  licensee  does  not  respond  to 
a  Notice  of  Violation  where  a  response 
was  required; 

(d)  When  a  licensee  refuses  to  pay  an 
applicable  fee  under  the  Commission's 
regulations:  or 

(e)  For  any  other  reason  for  which 
revocation  is  authorized  under  section 
186  of  the  Atomic  Energy  Act  (e.g.,  any 
condition  which  would  warrant  refusal 
of  a  license  on  an  original  application). 

4.  Cease  and  Desist  Orders  may  be 
used  to  stop  an  unauthorized  activity 
that  has  continued  after  notification  by 
the  NRC  that  the  activity  is 
unauthorized. 

5.  Orders  to  non-licensees,  including 
contractors  and  subcontractors,  holders 
of  NRC  approvals,  e.g.,  certificates  of 
compliance,  early  site  permits,  standard 
design  certificates,  or  applicants  for  any 
of  them,  and  to  employees  of  any  of  the 
foregoing,  are  used  when  the  NRC  has 
identified  deliberate  misconduct  that 
may  cause  a  licensee  to  be  in  violation 
of  an  NRC  requirement  or  where 
incomplete  or  inaccurate  information  is 
deliberately  submitted  or  where  the 


NRC  loses  its  reasonable  assurance  that 
the  licensee  will  meet  NRC 
requirements  with  that  person  involved 
in  licensed  activities. 

Unless  a  separate  response  is 
warranted  pursuant  to  10  CFR  2.201,  a 
Notice  of  Violation  need  not  be  issued 
where  an  order  is  based  on  violations 
described  in  the  order.  The  violations 
described  in  an  order  need  not  be 
categorized  by  severity  level. 

Orders  are  made  effective 
immediately,  without  prior  opportunity 
for  hearing,  whenever  it  is  determined 
that  the  public  health,  interest,  or  safety 
so  requires,  or  when  the  order  is 
responding  to  a  violation  involving 
willfulness.  Otherwise,  a  prior 
opportunity  for  a  hearing  on  the  order 
is  afforded.  For  cases  in  which  the  NRC 
believes  a  basis  could  reasonably  exist 
for  not  taking  the  action  as  proposed, 
the  licensee  will  ordinarily  be  afforded 
an  opportunity  to  show  why  the  order 
should  not  be  issued  in  the  proposed 
maiuier  by  way  of  a  Demand  for 
Information  (See  10  CFR  2.204) 

D.  Related  Administrative  Actions.  In 
addition  to  the  formal  enforcement 
actions,  Notices  of  Violation,  civil 
penalties,  and  orders,  the  NRC  also  uses 
administrative  actions,  such  as  Notices 
of  Deviation,  Notices  of 
Nonconformance,  Confirmatory  Action 
Letters,  Letters  of  Reprimand,  and 
Demands  for  Information  to  supplement 
its  enforcement  program.  THe  NRC 
expects  licensees  and  contractors  to 
adhere  to  any  obligations  and 
commitments  resulting  from  these 
actions  and  will  not  hesitate  to  issue 
appropriate  orders  to  ensure  that  these 
obligations  and  commitments  are  met. 

1.  Notices  of  Deviation  are  written 
notices  describing  a  licensee's  failure  to 
satisfy  a  commitment  where  the 
commitment  involved  has  not  been 
made  a  legally  binding  requirement.  A 
Notice  of  Deviation  requests  a  licensee 
to  provide  a  written  explanation  or 
statement  describing  corrective  steps 
taken  (or  planned),  the  results  achieved, 
and  the  date  when  corrective  action  will 
be  completed. 

2.  Notices  of  Nonconformance  are 
written  notices  describing  contractors' 
failures  to  meet  commitments  which 
have  not  been  made  legallv  binding 
requirements  by  NRC  An  example  is  a 
commitment  made  in  a  procurement 
contract  with  a  licensee  as  required  by 
10  CFR  Part  50.  Appendix  B.  Notices  of 
Nonconformances  request  non-licensees 
to  provide  written  explanations  or 
statements  describing  corrective  steps 
(taken  or  planned),  the  results  achieved, 
the  dates  when  corrective  actions  will 
be  completed,  and  measures  taken  to 
preclude  recurrence. 


3.  Confirmatory  Action  Letters  are 
letters  confirming  a  licensee's  or 
contractor's  agreement  to  take  certain 
actions  to  remove  significant  concerns 
about  health  and  safety,  safeguards,  or 
the  environment. 

4.  Letters  of  Reprimand  are  letters 
addressed  to  individuals  subject  to 
Commission  jurisdiction  identifying  a 
significant  deficiency  in  their 
performance  of  licensed  activities. 

5.  Demands  for  Information  are 
demands  for  information  from  licensees 
or  other  persons  for  the  purpose  of 
enabhng  the  NRC  to  determine  whether 
an  order  or  other  enforcement  action 
should  be  issued. 

VII.  Exercise  of  DiscreUor. 

Notwithstanding  the  normal  guidance 
contained  in  this  policy,  as  provided  in 
Section  m,  "Responsibilities,"  the  NRC 
may  choose  to  exercise  discretion  and 
either  escalate  or  mitigate  enforcement 
sanctions  within  the  Commission's 
statutory  authority  to  ensure  that  the 
resulting  enforcement  action 
appropriately  reflects  the  level  of  NRC 
concern  regaurding  the  violation  at  issue 
and  conveys  the  appropriate  message  to 
the  licensee. 

A.  Escalation  of  Enforcement  Sanctions 

The  NRC  considers  violations 
categorized  at  Severity  Level  I.  II,  or  HI 
♦i  be  of  significant  regulatory  concern. 
.  the  apphcation  of  the  normal 
guidance  in  this  policy  does  not  result 
in  an  appropriate  sanction,  with  the 
approval  of  the  Deputy  Executive 
Director  and  consultation  with  the  EDO 
and  Commission,  as  warranted,  the  NTIC 
may  apply  its  full  enforcement  authority 
where  the  action  is  warranted.  NRC 
action  may  include  (1)  escalating  civil 
penalties,  (2)  issuing  appropriate  orders, 
and  (3)  assessing  civil  penalties  for 
continuing  violations  on  a  per  day  basis, 
up  to  the  statutory  hmit  of  $110,000  per 
violation,  per  day. 

1.  Civil  penalties.  Notwithstanding 
the  outcome  of  the  normal  civil  penalty 
assessment  process  addressed  in  Section 
VI. B,  the  NRC  may  exercise  discretion 
by  either  proposing  a  civil  penalty 
where  application  of  the  factors  would 
otherwise  result  in  zero  penalty  or  by 
escalating  the  amount  of  the  resulting 
civil  penalty  (i.e.,  base  or  twice  the  base 
civil  penalty)  to  ensure  that  the 
proposed  civil  penalty  reflects  the 
significance  of  the  circumstances  and 
conveys  the  appropriate  regulatory 
message  to  the  licensee.  The 
Commission  will  be  notified  if  the 
deviation  in  the  amount  of  the  civil 
penalty  proposed  under  this  discretion 
from  the  amount  of  the  civil  penalty 
assessed  under  the  normal  process  is 
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more  than  two  times  the  base  civil 
penalty  shown  in  Tables  lA  and  IB 
Examples  when  this  discretion  should 
be  considered  include,  but  are  not 
limited  to  the  following: 

(a)  Problems  categonzed  at  Severity 
Level  I  or  II: 

(b)  Overexposures,  or  releases  of 
radiological  material  in  excess  of  NRC 
requirements; 

Ic)  Situations  involving  particularly 
poor  licensee  performance,  or  involving 
willfulness: 

(d)  Situations  when  the  licensee's 
previous  enforcement  history  has  been 
particularly  poor,  or  when  the  current 
violation  is  directly  repetitive  of  an 
earlier  violation; 

(e)  Situations  when  the  violation 
results  in  a  substantial  increase  in  risk, 
including  cases  in  which  the  duration  of 
the  violation  has  contributed  to  the 
substantial  increase; 

(f)  Situations  when  the  licensee  made 
a  conscious  decision  to  be  in 
noncompliance  in  order  to  obtain  an 
economic  benefit: 

(g)  Cases  involving  the  loss  of  a 
source  In  addition,  unless  the  licensee 
self- identifies  and  reports  the  loss  to  the 
f^RC.  these  cases  should  normally  result 
in  a  civil  penalty  in  an  amount  at  least 
in  the  order  of  the  cost  of  an  authorized 
disposal  of  the  material  or  of  the  transfer 
of  tne  material  to  an  authorized 
recipient;  or 

(h)  Seventy  Level  II  or  III  violations 
associated  with  departures  from  the 
Final  Safety  Analysis  Report  identified 
after  two  years  from  October  18.  1996. 
Such  a  violation  or  problem  would 
consider  the  number  and  nature  of  the 
violations,  the  severity  of  the  violations, 
whether  the  violations  were  continuing, 
and  who  identiOed  the  violations  (and 
if  the  licensee  identified  the  violation, 
whether  exercise  of  Section  VIIBl 
enforcement  discretion  is  warranted). 

2.  Orders  The  NRC  may.  whore 
necessary  or  desirable,  issues  orders  in 
conjunction  with  or  in  lieu  of  civil 
penalties  to  achieve  or  formalize 
corrective  actions  and  to  deter  further 
recurrence  of  serious  violations. 

3.  Daily  cml  penaJties.  In  order  to 
recognize  the  added  technical  safety 
significance  or  regulatory  significance 
for  those  cases  where  a  very  strong 
message  is  warranted  for  a  significant 
violation  that  continues  for  more  than 
one  day,  the  NRC  may  exercise 
discretion  and  assess  a  separate 
violation  and  attendant  civil  penahy  up 
to  the  statutory  limit  of  $1 10.000  for 
each  day  the  violation  continues.  The 
NRC  may  exercise  this  discretion  if  a 
licensee  was  aware  or  clearly  should 
have  been  aware  of  a  violation,  or  if  the 
licensee  had  an  opportunity  to  identify 


and  correct  the  violation  but  failed  to  do 
so. 

B  Mitigation  of  Enforcement  Sanctions 

The  NRC  may  exercise  discretion  and 
refrain  from  issuing  a  civil  penalty  and/ 
or  a  Notice  of  Violation,  if  the  outcome 
of  the  normal  process  described  in 
Sections  VI. A  and  VI. B  does  not  result 
in  a  sanction  consistent  with  an 
appropriate  regulatory  message.  In 
addition,  even  if  the  NRC  exercises  this 
discretion,  when  the  licensee  failed  to 
make  a  required  report  to  the  NRC.  a 
separate  enforcement  action  will 
normally  be  issued  for  the  licensees 
failure  to  make  a  required  report.  The 
approval  of  the  Director.  Office  of 
Enforcement,  with  consultation  with  the 
Deputy  Executive  Director  as  warranted, 
is  required  for  exercising  discretion  of 
the  type  described  in  Section  Vll.B.l.b 
where  a  willful  violation  is  involved, 
and  of  the  types  described  in  Sections 
Vn.B.2  through  VII. B. 6.  Commission 
notification  is  required  for  exercising 
discretion  of  the  type  described  in:  (1) 
Section  VII. B. 2  the  first  time  discretion 
is  exercised  during  that  plant  shutdown, 
and  (2)  Section  VII. B.6  where 
appropriate  based  on  the  uniqueness  or 
significance  of  the  issue.  Examples 
when  discretion  should  be  considered 
for  departing  from  the  normal  approach 
in  Sections  VI. A  and  VI. B  include,  but 
are  not  limited  to  the  following: 

1.  Ucenseeldentified  Severity  Level 
IV  Violations.  The  NRC.  with  the 
approval  of  the  Regional  Administrator 
or  his  or  her  designee,  may  refrain  from 
issuing  a  Notice  of  Violation  for  a 
Severity  Level  IV  violation  that  is 
documented  in  an  inspection  report  (or 
official  field  notes  for  some  material 
cases)  and  described  therein  as  a  Non- 
ated  Violation  (NCV)  provided  that  the 
inspection  report  includes  a  brief 
description  of  the  corrective  action  and 
that  the  violation  meets  all  of  the 
following  criteria: 

(a)  It  was  identified  by  the  licensee;' 

(b)  It  was  not  a  violation  that  could 
reasonably  be  expected  to  have  been 
prevented  by  the  licensee's  corrective 
action  for  a  previous  violation  or  a 
previous  licensee  finding  that  occurred 
within  the  past  2  years  of  the  inspection 
at  issue,  or  the  period  within  the  last 
two  inspections,  whichever  is  longer; 

(c)  It  was  or  will  be  corrected  within 

a  reasonable  time,  by  specific  corrective 


*  Discretion  ii  not  warranted  when  t  licensee 
identlfie*  a  violation  as  a  result  of  an  event  where 
the  root  cause  of  the  event  is  otrvlous  or  the  licensee 
had  prior  opportunity  to  identify  the  problem  but 
failed  to  take  action  that  would  have  prevented  the 
event  Discretion  may  be  warranted  if  the  licensee 
demonstrated  initiative  In  Identifying  the 
violation's  root  causa. 


action  committed  to  by  the  licensee  by 
the  end  of  the  inspection,  including 
immediate  corrective  action  and 
comprehensive  corrective  action  to 
prevent  recurrence; 

(d)  It  was  not  a  willful  violation  or  if 
it  was  a  willful  violation: 

(i)  The  information  concerning  the 
violation,  if  not  required  to  be  reported, 
was  promptly  provided  to  appropriate 
NRC  personnel,  such  as  a  resident 
inspector  or  regional  section  or  branch 
chief; 

(ii)  The  violation  involved  the  acts  of 
a  low-level  individual  (and  not  a 
licensee  official  as  defined  in  Section 
IV.C); 

(iii)  The  violation  appears  to  be  the 
isolated  action  of  the  employee  without 
management  involvement  and  the 
violation  was  not  caused  by  lack  of 
management  oversight  as  evidenced  by 
either  a  history  of  isolated  willful 
violations  or  a  lack  of  adequate  audits 
or  supervision  of  employees;  and 

(iv)  Significant  remedial  action 
commensurate  with  the  circumstances 
was  taken  by  the  licensee  such  that  it 
demonstrated  the  seriousness  of  the 
violation  to  other  employees  and 
contractors,  thereby  creating  a  deterrent 
effect  wfithin  the  licensee's  organization. 
Although  removal  of  the  employee  from 
licensed  activities  is  not  necessarily 
required,  substantial  disciplinary  action 
is  expected. 

2.  Violations  Identified  During 
Extended  Shutdowns  or  Work 
Stoppages.  The  NRC  may  refrain  from 
issuing  a  Notice  of  Violation  or  a 
proposed  civil  penalty  for  a  violation 
that  is  identified  after  (i)  the  NRC  has 
taken  significant  enforcement  action 
based  upon  a  major  safety  event 
contributing  to  an  extended  shutdown 
of  an  operating  reactor  or  a  material 
licensee  (or  a  work  stoppage  at  a 
construction  site),  or  (ii)  the  licensee 
enters  an  extended  shutdown  or  work 
stoppage  related  to  generally  poor 
performance  over  a  long  period  of  time, 
provided  that  the  violation  is 
documented  in  an  inspection  report  (or 
official  field  notes  for  some  material 
cases)  and  that  it  meets  all  of  the 
following  criteria: 

(a)  It  was  either  licensee-identified  as 
a  result  of  a  comprehensive  program  for 
problem  identification  and  correction 
that  was  develop)ed  in  response  to  the 
shutdown  or  identified  as  a  result  of  an 
employee  allegation  to  the  licensee;  (If 
the  NRC  identifies  the  violation  and  all 
of  the  other  criteria  are  met,  the  NRC 
should  determine  whether  enforcement 
action  is  necessary  to  achieve  remedial 
action,  or  if  discretion  may  still  be 
appropriate.) 


(b)  It  is  based  upon  activities  of  the 
licensee  prior  to  the  events  leading  to 
the  shutdown; 

(c)  It  would  not  be  categorized  at 
Severity  Level  1; 

(d)  It  was  not  willful;  and 

(e)  The  licensee's  decision  to  restart 
the  plant  requires  NRC  concurrence. 

3.  Violations  Involving  Old  Design 
Issues.  The  NRC  may  refrain  from 
proposing  a  civil  penalty  for  a  Severity 
Level  II  or  III  violation  involving  a  past 
problem,  such  as  in  engineering,  design, 
or  installation,  provided  that  the 
violation  is  documented  in  an 
inspection  report  (or  official  field  notes 
for  some  material  cases)  that  includes  a 
description  of  the  corrective  action  and 
that  it  meets  all  of  the  following  criteria: 

(a)  It  was  a  licensee-identified  as  a 
result  of  its  voluntary'  initiative; 

(b)  It  was  or  will  be  corrected, 
including  immediate  corrective  action 
and  long  term  comprehensive  corrective 
action  to  prevent  recurrence,  within  a 
reasonable  time  following  identification 
(this  action  should  involve  expanding 
the  initiative,  as  necessary,  to  identify 
other  failures  caused  by  similar  root 
causes);  and 

(c)  It  was  not  likely  tq  be  identified 
(after  the  violation  occurred)  by  routine 
licensee  efforts  such  as  normal 
surveillance  or  quality  assurance  (QA) 
activities. 

In  addition,  the  NRC  may  refrain  from 
issuing  a  Notice  of  Violation  for  a 
Severity  Level  II,  HI,  or  FV  violation  that 
meets  the  above  criteria  provided  the 
violation  was  caused  by  conduct  that  is 
not  reasonably  linked  to  present 
performance  (normally,  violations  that 
are  at  least  3  years  old  or  violations 
occurring  during  plant  construction) 
and  there  had  not  been  prior  notice  so 
that  the  licensee  should  have  reasonably 
identified  the  violation  earlier.  This 
exercise  of  discretion  is  to  place  a 
premium  on  licensees  initiating  efforts 
to  identify  and  correct  subtle  violations 
that  are  not  likely  to  be  identified  by 
routine  efforts  before  degraded  safety 
systems  are  called  upon  to  work. 

Section  VII. B. 3  discretion  would  not 
normally  be  appfied  to  departures  from 
the  FSAR  if: 

(a)  The  NRC  identifies  the  violation 
unless  it  was  likely  in  the  staffs  view 
that  the  licensee  would  have  identified 
the  violation  in  light  of  the  defined 
scope,  thoroughness,  and  schedule  of 
the  licensee's  initiative  (provided  the 
schedule  provides  for  completion  of  the 
licensee's  initiative  within  two  years 
after  October  18,  1996; 

(b)  The  licensee  identifies  the 
violation  as  a  result  of  an  event  or 
surveillance  or  other  required  testing 
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where  required  corrective  action 
identifies  the  FS.\R  issue: 

(c)  The  licensee  identifies  the 
violation  hut  had  prior  opportunities  to 
do  so  (was  aware  of  the  departure  from 
the  F,^AR)  and  failed  to  correct  it  earlier 

(d)  There  is  willfulness  associated 
with  the  violation; 

(e)  The  licensee  fails  to  make  a  report 
required  by  the  identification  of  the 
deoarture  from  the  FSAR;  or 

(f)  The  licensee  either  fails  to  take 
comprehensive  corrective  action  or  fails 
to  appropriately  expand  the  correaive 
action  program.  The  corrective  action 
should  be  broad  with  a  defined  scope 
and  schedule. 

4.  Violations  Identified  Due  to 
Previous  Enforcement  Action.  The  NRC 
may  refrain  from  issuing  a  Notice  of 
Violation  or  a  proposed  civil  penalty  for 
a  violation  that  is  identified  after  the 
NRC  has  taken  enforcement  action, 
provided  that  the  violation  is 
documented  in  an  inspection  report  (or 
official  field  notes  for  some  material 
cases)  that  includes  a  description  of  the 
corrective  action  and  that  it  meets  all  of 
the  following  criteria: 

(a)  It  was  licensee-identified  as  part  of 
the  corrective  action  for  the  previous 
enforcement  action: 

Cb)  It  has  the  same  or  similar  root 
cause  as  the  violation  for  which 
enforcement  action  was  issued; 

(c)  It  does  not  substantially  change  the 
safety  significance  or  the  character  of 
the  regulatory  concern  arising  out  of  the 
initial  violation:  and 

(dj  It  was  or  will  be  corrected, 
including  immediate  corrective  action 
and  long  term  comprehensive  corrective 
action  to  prevent  recurrence,  within  a 
reasonable  time  following  identification. 

(e)  It  would  not  be  categorized  at 
Severity  Level  I; 

5.  Violations  Involving  Certain 
Discrimination  Issues.  Enforcement 
discretion  may  be  exercised  for 
discrimination  cases  when  a  licensee 
who.  without  the  need  for  government 
intervention,  identifies  an  issue  of 
discrimination  and  takes  prompt, 
comprehensive,  and  effective  corrective 
action  to  address  both  the  particular 
situation  and  the  overall  work 
environment  for  raising  safety  concerns. 
Similarly,  enforcement  may  not  be 
warranted  where  a  complaint  is  filed 
with  the  Department  of  Labor  (DOL) 
under  Section  211  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended,  but  the  licensee  settles  the 
matter  before  the  DOL  makes  an  initial 
finding  of  discrimination  and  addresses 
the  overall  work  environment. 
Alternatively,  if  a  finding  of 
discrimination  is  made,  the  licensee 
may  choose  to  settle  the  case  before  the 


evidentiary  hearing  begins.  In  such 
cases,  the  NRC  may  exercise  its 
discretion  not  to  take  enforcement 
action  when  the  licensee  has  addressed 
the  overall  work  environment  for  raising 
;    safety  concerns  and  has  publicized  that 
a  complaint  of  discrimination  for 
engaging  in  protected  activity  was  made 
to  the  DOL.  that  the  matter  was  settled 
to  the  satisfaction  of  the  employee  (the 
terms  of  the  specific  settlement 
agreement  need  not  be  posted),  and  that, 
if  the  DOL  Area  Office  found 
discrimination,  the  licensee  has  taken 
action  to  positively  reemphasize  that 
discrimination  wall  not  be  tolerated. 
Similarly,  the  NRC  may  refrain  from 
taking  enforcement  action  if  a  licensee 
settles  a  matter  promptly  after  a  person 
comes  to  the  NRC  without  going  to  the 
DOL.  Such  discretion  would  normally 
not  be  exercised  in  cases  in  which  the 
licensee  does  not  appropriately  address 
the  overall  work  environment  (e.g.,  by 
using  training,  postings,  revised  policies 
or  procedures,  any  necessary 
disciplinary  action,  etc.,  to 
communicate  its  policy  against 
discrimination)  or  in  cases  that  involve: 
allegations  of  discrimination  as  a  result 
of  providing  information  directly  to  the 
NRC,  allegations  of  discrimination 
caused  by  a  manager  above  first-line 
supervisor  (consistent  with  current 
Enforcement  Pohcy  classification  of 
Severity  Level  I  or  n  violations), 
allegations  of  discrimination  where  a 
history  of  findings  of  discrimination  ^y 
the  DOL  or  the  NRC)  or  settlements 
suggests  a  programmatic  rather  than  an 
isolated  discrimination  problem,  or 
allegations  of  discrimination  which 
appear  particularly  blatant  or  egregious. 

6.  Violations  Involving  Special 
Circumstances.  Notwithstanding  the 
outcome  of  the  normal  enforcement 
process  addressed  in  Section  VI. A  or  the 
normal  civil  penalty  assessment  process 
addressed  in  Section  VLB,  the  NRC  may 
reduce  or  refrain  from  issujng  a  civil 
penalty  or  a  Notice  of  Violation  for  a 
Severity  Level  11,  m,  or  IV  violation 
based  on  the  merits  of  the  case  after 
considering  the  guidance  in  this 
statement  of  policy  and  such  factors  as 
the  age  of  the  violation,  the  technical 
and  regulatory  significance  of  the 
violation,  the  clarity  of  the  requirement, 
the  appropriateness  of  the  requirement, 
the  overall  sustained  performance  of  the 
licensee  has  been  particularly  good,  and 
other  relevant  circumstances,  including 
any  that  may  have  changed  since  the 
violation.  This  discretion  is  expected  to 
be  exercised  only  where  application  of 
the  normal  guidance  in  the  policy  is 
unwarranted.  In  addition,  the  NRC  may 
refrain  from  issuing  enforcement  action 
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for  violations  resulting  hx»m  matters  not 
within  a  licensee's  control,  such  as 
equipment  failures  that  were  not 
avoidable  by  reasonable  licensee  quality 
assurance  measures  or  management 
controls.  Generally,  however,  licensees 
are  held  responsible  for  the  acts  of  their 
employees  and  contractors. 
Accordingly,  this  policy  should  not  be 
construed  to  excuse  personnel  or 
contractor  errors. 

C.  Exercise  of  Discretion  for  an 
Operating  Facility 

On  occasion,  circumstances  may  arise 
where  a  licensee's  compliance  with  a 
Technical  Specification  (TS)  Limiting 
Condition  for  Operation  or  with  other 
license  conditions  would  involve  an 
imnecessary  plant  transient  or 
performance  of  testing,  inspection,  or 
system  realignment  that  is  inappropriate 
with  the  specific  plant  conditions,  or 
unnecessary  delays  in  plant  startup 
without  a  corresponding  health  and 
safety  benefit.  In  these  circumstances, 
the  NRC  staff  may  choose  not  to  enforce 
the  applicable  TS  or  other  license 
condition.  This  enforcement  discretion, 
designated  as  a  Notice  of  Enforcement 
Disc-retion  (NOED).  will  only  be 
exercised  if  the  NRC  staff  is  clearly 
satisfied  that  the  action  is  consistent 
with  protecting  the  public  health  and 
safety.  A  licensee  seeking  the  issuance 
of  a  NOED  must  provide  a  written 
justification,  or  in  circumstances  where 

5;ood  cause  is  shown,  oral  justification 
ollowed  as  soon  as  possible  by  written 
justification,  which  documents  the 
safety  basis  for  the  request  and  provides 
whatever  other  information  the  NRC 
staff  deems  necessary  in  maldng  a 
decision  on  whether  or  not  to  issue  a 
NOED 

The  appropriate  Regional 
Administrator,  or  his  or  her  designee, 
may  issue  a  NOED  where  the 
noncompliance  is  temporary  and 
nonrecurring  when  an  amendment  is 
not  practical.  The  Director.  Office  of 
Nuclear  Reactor  Regulation,  or  his  or 
her  designee,  may  issue  a  NOED  if  the 
expected  noncompliance  will  occur 
during  the  brief  period  of  time  it 
requires  the  NRC  staff  to  process  an 
emergency  or  exigent  license 
amendment  under  the  provisions  of  10 
CFR  50.91(a)(5)  or  (6).  The  person 
exercising  enforcement  discretion  will 
document  the  decision. 

For  an  operating  plant,  this  exercise  of 
enforcement  discretion  is  intended  to 
minimize  the  potential  safety 
consequences  of  unnecessary  plant 
transients  with  the  accompanying 
operational  risks  and  impacts  or  to 
eliminate  testing,  inspection,  or  system 
realignment  which  is  inappropriate  for 


the  particular  plant  conditions.  For 
plants  in  a  shutdown  condition, 
exercising  enforcement  discretion  is 
intended  to  reduce  shutdown  risk  by. 
again,  avoiding  testing,  inspection  or 
system  realignment  which  is 
inappropriate  for  the  particular  plant 
conditions,  in  that,  it  doas  not  provide 
a  safety  benefit  or  may,  in  fact,  be 
detrimental  to  safety  in  the  particular 
plant  condition.  Exercising  enforcement 
discretion  for  plants  attempting  to 
startup  is  less  likely  than  exercising  it 
for  an  operating  plant,  as  simply 
delaying  startup  does  not  usually  leave 
the  plant  in  a  condition  in  which  it 
could  experience  undesirable  transients. 
In  such  cases,  the  Commission  would 
expect  that  discretion  would  be 
exercised  with  respect  to  equipment  or 
systems  only  when  it  has  at  least 
concluded  that,  notwithstanding  the 
conditions  of  the  license:  (1)  The 
equipment  or  system  does  not  perform 
a  safety  function  in  the  mode  in  which 
operation  is  to  occur;  (2)  the  safety 
function  performed  by  the  equipment  or 
system  is  of  only  marginal  safety 
henefit.  provided  remaining  in  the 
current  mode  increases  the  likelihood  of 
an  unnecessary  plant  transient;  or  (3) 
the  TS  or  other  license  condition 
requires  a  test,  inspection  or  system 
realignment  that  is  inappropriate  for  the 
particular  plant  conditions,  in  that  it 
does  not  provide  a  safety  benefit,  or 
may.  in  fact,  be  detrimental  to  safety  in 
the  particular  plant  condition. 

Tne  decision  to  exercise  enforcement 
discretion  does  not  change  the  fact  that 
a  violation  will  occur  nor  does  it  imply 
that  enforcement  discretion  is  being 
exercised  for  any  violation  that  may 
have  led  to  the  violation  at  issue.  In 
each  case  where  the  NRC  staff  has 
chosen  to  issue  a  NOED.  enforcement 
action  will  normally  be  taken  for  the 
root  causes,  to  the  extent  violations 
were  involved,  that  led  to  the 
noncompliance  for  which  enforcement 
discretion  was  used.  The  enforcement 
action  is  intended  to  emphasize  that 
licensees  should  not  rely  on  the  NRC's 
authority  to  exercise  enforcement 
discretion  as  a  routine  substitute  for 
compliance  or  for  requesting  a  license 
amendment. 

Finally,  it  is  expected  that  the  NRC 
staff  will  exercise  enforcement 
discretion  in  this  area  infrequently. 
Although  a  plant  must  shut  down, 
refueling  activities  may  be  suspended, 
or  plant  startup  may  be  delayed,  absent 
the  exercise  of  enforcement  discretion, 
the  NRC  staff  is  under  no  obligation  to 
take  such  a  step  merely  because  it  has 
been  requested.  The  decision  to  forego 
enforcement  is  discretionary.  When 
enforcement  discretion  is  to  be 


exercised,  it  is  to  be  exercisea  only  if 
the  NRC  staff  is  clearly  satisfied  that 
such  action  is  warranted  from  a  health 
and  safety  perspective 

Vm   Fnfonement  .Actions  Involving 
Individuals 

Enforoeraent  actions  involving 
individuals,  including  licensed 
operators,  are  significant  personnel 
actions,  which  will  be  closely  controlled 
and  judiciously  applied.  An 
enforcement  action  involving  an 
individual  will  normaliv  be  'aken  only 
when  th«  .S'RC  is  satisfied  that  the 
individual  fuilv  understood,  or  should 
have  understood,  his  or  her 
responsibility;  knew,  or  should  have 
known,  the  required  actions;  and 
knowingly,  or  with  careless  disregard 
(i.e..  with  more  than  mere  negligence) 
failed  to  take  required  actions  which 
have  actual  or  potential  safety  ' 

significance  Most  transgressions  of 
individuals  at  the  level  of  Severity  Level 
in  or  rv  violations  will  be  handled  by 
citing  only  the  facility  licensee 

More  serious  violations,  including 
those  involving  the  integrity  of  an 
individual  (e.g.,  lying  to  the  NRC) 
concerning  matters  within  the  scope  of 
the  individual's  responsibilities,  will  be 
considered  for  enforcement  a(  tion 
against  the  individual  as  well  as  against 
the  facility  Ucensee.  Action  against  the 
individual,  however,  will  not  be  taken 
if  the  improper  action  bv  the  individual 
was  caused  by  management  failures. 
The  following  examples  of  situations 
illustrate  this  concept: 

•  Inadvertent  individual  mistakes 
resulting  from  inadequate  training  or 
guidance  provided  by  the  facility 
licensee. 

•  Inadvertently  missing  an 
insignificant  procedural  requirement 
when  the  action  is  routine,  fairly 
uncomplicated,  and  there  is  no  unusual 
circumstance  indicating  that  the 
procedures  should  be  referred  to  and 
followed  step-by-step. 

•  Compliance  witn  an  express 
direction  of  management,  such  as  the 
Shift  Supervisor  or  Plant  Manager, 
resulted  in  a  violation  unless  the 
individual  did  not  express  his  or  her 
concern  or  objection  to  the  direction. 

•  Individual  error  directly  resulting 
from  following  the  technical  advice  of 
an  expert  unless  the  advise  was  clearly 
unreasonable  and  the  licensed 
individual  should  have  recognized  it  as 
such. 

•  Violations  resulting  from 
inadequate  procedures  unless  the 
individual  used  a  faulty  procedure 
knowing  it  was  faulty  and  had  not 
attempted  to  get  the  procedure 
corrected. 
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Listed  below  are  examples  of 
situations  which  could  result  in 
enforcement  actions  involving 
individuals,  licensed  or  unlicensed  If 
the  actions  described  in  these  examples 
are  taken  by  a  licensed  operator  or  taken 
deliberately  by  an  unlicensed 
individual,  enforcement  action  may  be 
taken  directly  against  the  individual. 
However,  violations  involving  willful 
conduct  not  amounting  to  deliberate 
action  by  an  unlicensed  individual  in 
these  situations  ma\  result  in 
enforcement  action  against  a  licensee 
that  may  impact  an  individual   The 
situations  include,  but  are  not  limited 
to.  violations  that  involve: 

•  Willfully  causing  a  licensee  to  be  in 
violation  of  NRC  requirements 

•  Willfully  taking  action  that  would 
have  caused  a  licensee  to  be  in  violation 
of  NRC  requirements  but  the  action  did 
not  do  so  because  it  was  detected  and 
corrective  action  was  taken. 

•  Recognizing  a  violation  of 
procedural  requirements  and  willfully 
not  taking  corret;tive  action. 

•  Willmllv  defeating  alarms  which 
have  safety  significance 

•  I'nauthorized  abandoning  of  reactor 
controls. 

•  Dereliction  of  duty. 

•  Falsifying  records  required  by  NRC 
regulations  or  by  the  facility  license 

•  Willfully  providing,  or  causing  a 
licensee  to  provide,  an  NRC  inspector  or 
investigator  with  inaccurate  or 
incomplete  information  on  a  matter 
material  to  the  NRC, 

•  Willfully  withholding  safety 
significant  information  rather  than 
making  such  information  known  to 
appropriate  super\isor\'  or  technical 
personnel  in  the  licensee's  organization 

•  Submitting  false  information  and  as 
a  result  gaining  unescorted  access  to  a 
nuclear  power  plant 

•  Willfully  providing  false  data  to  a 
licensee  by  a  contractor  or  other  person 
who  provides  test  or  other  services, 
when  the  data  affects  the  licensee's 
compliance  with  10  CFR  Part  50. 
Appendix  B,  or  other  regulatory- 
requirement. 

•  Willfully  providing  false 
certification  that  components  meet  the 
requirements  of  their  intended  use,  such 
as  ASME  Code 

•  Willfully  supplying,  by  contractors 
of  equipment  for  transportation  of 
radioactive  material,  casks  that  do  not 
comply  with  their  certificates  of 
compliance. 

•  Willfully  performing  unauthorized 
bypassing  of  required  reactor  or  other 
facility  safety  systems. 

•  Willfully  taking  actions  that  violate 
Technical  Specification  Limiting 
Conditions  for  Operation  or  other 


license  conditions  (enforcement  action 
for  a  willful  violation  will  not  be  taken 
if  that  violation  is  the  result  of  action 
taken  following  the  .NRC's  decision  to 
forego  enforcement  of  the  Technical 
Spe<:ification  or  other  license  condition 
or  if  the  operator  meets  the 
requirements  of  10  CFR  50.54  (x).  (i.e.. 
unless  the  operator  acted  unreasonably 
considering  all  the  relevant 
circumstances  surrounding  the 
emergency) 

Normally,  some  enforcement  action  is 
taken  against  a  licensee  for  violations 
caused  bv  significant  acts  of  wrongdoing 
by  its  employees,  contractors,  or 
contractors'  employees.  In  deciding 
whether  to  issue  an  enforcement  action 
to  an  unlicensed  person  as  well  as  to  the 
licen.see.  the  NRC  recognizes  that 
ludgments  will  have  to  be  made  on  a 
case  by  case  basis.  In  making  these 
decisions,  the  NRC  will  consider  factors 
such  as  the  following: 

1  The  level  of  the  individual  within 
the  organization, 

2  The  individual's  training  and 
experience  as  well  as  knowledge  of  the 
potential  consequences  of  the 
wrongdoing. 

3  The  safety  consequences  of  the 
misconduct, 

4  The  benefit  to  the  wTongdoer,  e.g., 
personal  or  corporate  gain, 

5.  The  degree  of  supervision  of  the 
individual,  i,e  ,  how  closelv  is  the 
individual  monitored  or  audited,  and 
the  hkelihood  of  detection  {such  as  a 
radiographer  working  independently  in 
the  field  as  contrasted  with  a  team 
activity  at  a  power  plant), 

6  The  employer  s  response,  e.g., 
disciplinary  action  taken. 

7,  The  attitude  of  the  wrongdoer,  e.g.. 
admission  of  wrongdoing,  acceptance  of 
responsibilitv 

8,  The  degree  of  management 
responsibility  or  culpability. 

9,  Who  identified  the  misconduct. 
Any  proposed  enforcement  action 

involving  individuals  must  be  issued 
with  the  concurrence  of  the  Deputy 
Executive  Director  The  particular 
sanction  to  be  used  should  be 
determined  on  a  case-by-case  basis. '° 
Notices  of  Violation  and  Orders  are 


<°  Except  for  individuals  subject  to  civil  penalties 
under  section  206  of  the  Energy  Reorganization  Ad 
of  1974,  as  amended,  NRC  will  not  normally  impose 
a  civil  penalty  against  an  individual.  However, 
section  234  of  the  Atomic  Energy  Act  (AEA)  gives 
the  Commission  authority  to  impose  civil  penalties 
on  "any  person,"  "Person"  is  broadly  defined  in 
Section  lis  of  the  AEA  to  include  individuals,  a 
variety  of  organizations,  and  any  representatives  or 
agents.  This  gives  the  Commission  authority  to 
impose  civil  penalties  on  employees  of  licensees  or 
on  separate  entities  when  a  violation  of  a 
requirement  direCTly  imposed  on  them  it 
committed. 


examples  of  enforcement  actions  that 
may  be  appropriate  against  individuals. 
The  administrative  action  of  a  Letter  of 
Reprimand  may  also  be  considered.  In 
addition,  the  NRC  may  issue  Demands 
for  Information  to  gather  information  to 
enable  it  to  determine  whether  an  order 
or  other  enforcement  action  should  be 
issued. 

Orders  to  NRC-licensed  reactor 
operators  may  involve  suspension  for  a 
specified  period,  modification,  or 
revocation  of  their  individual  licenses. 
Orders  to  unlicensed  individuals  might 
include  provisions  that  would: 

•  Prohibit  involvement  in  NRC 
licensed  activities  for  a  specified  period 
of  time  (normally  the  period  of 
susf>ension  would  not  exceed  5  years)  or 
until  certain  conditions  are  satisfied, 
e.g..  completing  specified  training  or 
meeting  certain  qualifications. 

•  Require  notification  to  the  NRC 
before  resuming  work  in  licensed 
activities. 

•  Require  the  {jerson  to  tell  a 
prospective  employer  or  customer 
engaged  in  licensed  activities  that  the 
person  has  been  subject  to  an  NRC 
order. 

In  the  case  of  a  Ucensed  operator's 
failure  to  meet  applicable  fitness-for- 
duty  requirements  (10  CFR  55.53(j)).  the 
NRC  may  issue  a  Nodce  of  Violation  or 
a  civil  f>enalty  to  the  Part  55  licensee, 
or  an  order  to  suspend,  modify,  or 
revoke  the  Part  55  Ucense.  These  actions 
may  be  taken  the  first  time  a  licensed 
operator  fails  a  drug  or  alcohol  test,  that 
is,  receives  a  confirmed  positive  test 
that  exceeds  the  cutoff  levels  of  10  CFR 
Part  26  or  the  facility  licensee's  cutoff 
levels,  if  lower.  However,  normally  only 
a  Notice  of  Violation  will  be  issued  for 
the  first  confirmed  positive  test  in  the 
absence  of  aggravating  circumstances 
such  as  errors  in  the  performance  of 
licensed  duties  or  evidence  of  prolonged 
use.  In  addition,  the  NRC  intends  to 
issue  an  order  to  suspend  the  Part  55 
license  for  up  to  3  years  the  second  time 
a  licensed  operator  exceeds  those  cutoff 
levels.  In  the  event  there  are  less  than 
3  years  remaining  in  the  term  of  the 
individual's  license,  the  NRC  may 
consider  not  renewing  the  individual's 
license  or  not  issuing  a  new  license  after 
the  three  year  period  is  completed.  The 
NRC  intends  to  issue  an  order  to  revoke 
the  Part  55  license  the  third  time  a 
licensed  operator  exceeds  those  cutoff 
levels.  A  hcensed  operator  or  applicant 
who  refuses  to  participate  in  the  drug 
and  alcohol  testing  programs 
established  by  the  facility  licensee  or 
who  is  involved  in  the  sale.  use.  or 
possession  of  an  illegal  drug  is  also 
subject  to  hcense  suspension, 
revocation,  or  denial. 
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In  addition,  the  NRC  may  take 
enforcement  action  against  a  licensee 
that  may  impact  an  individual,  where 
the  conduct  of  the  individual  places  in 
question  the  NRC's  reasonable 
assurance  that  licensed  activities  will  be 
properly  conducted.  The  NRC  may  take 
enforcement  action  for  reasons  that 
would  warrant  refusal  to  issue  a  license 
on  an  original  application,  Accordingly, 
appropriate  enforcement  actions  may  be 
taken  regarding  matters  that  raise  issues 
of  integrity,  competence,  fitness-for- 
duty.  or  other  matters  that  may  not 
necessarily  be  a  violation  of  specific 
Commission  requirements. 

In  the  case  of  an  unlicensed  person, 
whether  a  firm  or  an  individual,  an 
order  modifying  the  facility  license  may 
be  issued  to  require  (1)  the  removal  of 
the  person  from  all  licensed  activities 
for  a  specified  period  of  time  or 
indefinitely,  (2)  prior  notice  to  the  NfRC 
before  utilizing  the  person  in  licensed 
activities,  or  (3)  the  licensee  to  provide 
notice  of  the  issuance  of  such  an  order 
to  other  persons  involved  in  licensed 
activities  making  reference  inquiries.  In 
addition,  orders  to  employers  might 
require  retraining,  additional  oversight, 
or  independent  verification  of  activities 
performed  by  the  person,  if  the  person 
is  to  be  involved  in  licensed  activities. 

rX.  Inaccurate  and  Incomplete 
Information 

A  violation  of  the  regulations 
involving  submittal  of  incomplete  and/ 
or  inaccurate  information,  whether  or 
not  considered  a  material  false 
statement,  can  result  in  the  full  range  of 
enforcement  sanctions.  The  labeling  of  a 
communication  failure  as  a  material 
false  statement  will  be  made  on  a  case- 
by-case  basis  and  will  be  reserved  for 
egregious  violations.  Violations 
involving  inaccurate  or  incomplete 
information  or  the  failure  to  provide 
significant  information  identified  by  a 
licensee  normally  will  be  categorized 
based  on  the  guidance  herein,  in  Section 
rv,  "Severity  of  Violations."  and  in 
Supplement  VII. 

The  Commission  recognizes  that  oral 
information  may  in  some  situations  be 
inherently  less  reliable  than  written 
submittals  because  of  the  absence  of  an 
opportunity  for  reflection  and 
management  review.  However,  the 
Commission  must  be  able  to  rely  on  oral 
communications  from  licensee  officials 
concerning  significant  information. 
Therefore,  in  determining  whether  to 
take  enforcement  action  for  an  oral 
statement,  consideration  may  be  given 
to  factors  such  as  (1)  the  degree  of 
knowledge  that  the  communicator 
should  have  had.  regarding  the  matter, 
in  view  of  his  or  her  position,  training. 


and  experience,  (2)  the  opportunity  and 
time  available  prior  to  the 
communication  to  assure  the  accuracy 
or  completeness  of  the  information;  (3) 
the  degree  of  intent  or  negligence,  if 
any,  involved:  (4)  the  formality  of  the 
communication;  (5)  the  reasonableness 
of  NRC  reliance  on  the  information;  (6) 
the  importance  of  the  information 
which  was  wrong  or  not  provided;  and 
(7)  the  reasonableness  of  the 
explanation  for  not  providing  complete 
and  accurate  information 

Absent  at  least  careless  disregard,  an 
incomplete  or  inaccurate  unsworn  oral 
statement  normally  will  not  be  subject 
to  enforcement  action  unless  it  involves 
significant  information  provided  by  a 
licensee  official.  However,  enforcement 
action  may  be  taken  for  an 
unintentionally  incomplete  or 
inaccurate  oral  statement  provided  to 
the  NRC  by  a  licensee  official  or  others 
on  behalf  of  a  licensee,  if  a  record  was 
made  of  the  oral  information  and 
provided  to  the  licensee  thereby 
permitting  an  opportunity  to  correct  the 
oral  information,  such  as  if  a  transcript 
of  the  communication  or  meeting 
summary  containing  the  error  was  made 
available  to  the  licensee  and  was  not 
subsequently  corrected  in  a  timely 
manner. 

When  a  licensee  has  corrected 
inaccurate  or  incomplete  information, 
the  decision  to  issue  a  Notice  of 
Violation  for  the  initial  inaccurate  or 
incomplete  information  normally  will 
be  dependent  on  the  circumstances, 
including  the  ease  of  detection  of  the 
error,  the  timeliness  of  the  correction, 
whether  the  NRC  or  the  licensee 
identified  the  problem  with  the 
communication,  and  whether  the  NRC 
relied  on  the  information  prior  to  the 
correction.  Generally,  if  the  matter  was 
promptly  identified  and  corrected  by 
the  licensee  prior  to  reliance  by  the 
NRC.  or  before  the  NRC  raised  a 
question  about  the  information,  no 
enforcement  action  will  be  taken  for  the 
initial  inaccurate  or  incomplete 
information.  On  the  other  hand,  if  the 
misinformation  is  identified  after  the 
NRC  relies  on  it.  or  after  some  question 
is  raised  regarding  the  accuracy  of  the 
information,  then  some  enforcement 
action  normally  will  be  taken  even  if  it 
is  in  fact  corrected.  However,  if  the 
initial  submittal  was  accurate  when 
made  but  later  turns  out  to  be  erroneous 
because  of  newly  discovered 
information  or  advance  in  technology,  a 
citation  normally  would  not  be 
appropriate  if.  when  the  new 
information  became  available  or  the 
advancement  in  technology  was  made, 
the  initial  submittal  was  corrected. 


The  failure  to  correct  inaccurate  or 
incomplete  information  which  the 
licensee  does  not  identify  as  significant 
normally  v^rill  not  constitute  a  separate 
violation.  However,  the  circumstances 
surrounding  the  failure  to  correct  may 
be  considered  relevant  to  the 
determination  of  enforcement  action  for 
the  initial  inaccurate  or  incomplete 
statement.  For  example,  an 
unintentionally  inaccurate  or 
incomplete  submission  may  be  treated 
as  a  more  severe  matter  if  the  licensee 
later  determines  that  the  initial 
submittal  was  in  error  and  does  not 
correct  it  or  if  there  were  clear 
opportunities  to  identify  the  error.  If 
information  not  corrected  was 
recognized  by  a  licensee  as  significant, 
a  separate  citation  may  be  made  for  the 
failure  to  provide  significant 
information.  In  any  event,  in  serious 
cases  where  the  licensee's  actions  in  not 
correcting  or  providing  information 
raise  questions  about  its  commitment  to 
safety  or  its  fundamental 
trustworthiness,  the  Commission  may 
exercise  its  authority  to  issue  orders 
modifying,  suspending,  or  revoking  the 
license.  The  Commission  recognizes 
that  enforcement  determinations  must 
be  made  on  a  case-by-case  basis,  taking 
into  consideration  the  issues  described 
in  this  section 

X.  Enforcement  Action  .\gainst  Non- 
Licensees 

The  Commission's  enforcement  policy 
is  also  applicable  to  non-licensees, 
including  contractors  and 
subcontractors,  holders  of  NRC 
approvals,  e.g..  certificates  of 
compliance,  early  site  p)ermits.  standard 
design  certificates,  quality  assurance 
program  approvals,  or  applicants  for  any 
of  them,  and  to  employees  of  any  of  the 
foregoing,  who  knowingly  provide 
components,  equipment,  or  other  goods 
or  services  that  relate  to  a  licensee's 
activities  subject  to  NRC  regulation.  The 
prohibitions  and  sanctions  for  any  of 
these  persons  who  engage  in  deliberate 
misconduct  or  knowing  submission  of 
incomplete  or  inaccurate  information 
are  provided  in  the  rule  on  deliberate 
misconduct,  e.g..  10  CFR  30.10  and  50.5. 

Contractors  who  supply  products  or 
services  provided  for  use  in  nuclear 
activities  are  subject  to  certain 
requirements  designed  to  ensure  that 
the  products  or  services  supplied  that 
could  affect  safety  are  of  high  quality. 
Through  procurement  contracts  with 
licensees.  suppUers  may  be  required  to 
have  quality  assurance  programs  that 
meet  applicable  requirements,  e.g..  10 
CFR  Part  50.  Appendix  B.  and  10  CFR 
Part  71,  Subpart  H.  Contractors 
supplying  certain  products  or  services 
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to  licensees  are  subject  to  the 
requirements  of  10  CFR  Part  21 
regarding  reporting  of  defects  in  basic 
components. 

Wnen  inspections  determine  that 
violations  of  NRC  requirements  have 
occurred,  or  that  contractors  have  failed 
to  fulfill  contractual  commitments  (e.g., 
10  CFR  Part  50.  Appendix  B)  that  could 
adversely  affect  the  quality  of  a  safety 
significant  product  or  service, 
enforcement  action  will  be  taken. 
Notices  of  Violation  and  civil  penalties 
will  be  used,  as  appropriate,  for  licensee 
failures  to  ensure  that  their  contractors 
have  programs  that  meet  applicable 
requirements.  Notices  of  Violation  will 
be  issued  for  contractors  who  violate  10 
CFR  Part  21.  Civil  penalties  will  be 
imposed  against  individual  directors  or 
responsible  officers  of  a  contractor 
organization  who  knowingly  and 
consciously  fail  to  proyide  the  notice 
required  by  10  CFR  21.21(b)(1).  Notices 
of  Nonconformance  will  be  used  for 
contractors  who  fail  to  meet 
commitments  related  to  NRC  activities. 

XI.  Referrals  to  the  Department  of 
Justice 

.Mleged  or  suspected  criminal 
violations  of  the  Atomic  Energy  Act 
(and  of  other  relevant  Federal  laws)  are 
referred  to  the  Department  of  justice 
(DOf)  for  investigation   Referral  to  the 
DO)  does  not  pre<;lude  the  NRC  from 
taking  other  enforcement  action  under 
this  policy  However,  enforcement 
actions  will  be  coordinated  with  the 
LXDJ  in  accordance  with  the 
.Memorandum  of  Understanding 
between  the  NRC  and  the  DOJ,  53  FR 
50317  (December  14,  1988). 

XII.  Public  Disclosure  of  Enforcement 

Actions 

Enforcement  actions  and  licensees' 
responses,  in  accordance  with  10  CFR 
2.790,  are  publicly  available  for 
inspection.  In  addition,  press  releases 
are  generally  issued  for  orders  and  civil 
penalties  and  are  issued  at  the  same 
time  the  order  or  proposed  imposition 
of  the  civil  penalty  is  issued.  In 
addition,  press  releases  are  usually 
issued  when  a  proposed  civil  penalty  is 
withdrawn  or  substantially  mitigated  by 
some  amount.  Press  releases  are  not 
normally  issued  for  Notices  of  Violation 
that  are  not  accompanied  by  orders  or 
proposed  civil  penalties. 

XIII.  Reopening  Closed  Enforcement 
Actions 

If  significant  new  information  is 
received  or  obtained  by  NRC  which 
indicates  that  an  enforcement  sanction 
was  incorrectly  applied,  consideration 
may  be  given,  dependent  on  the 


circumstances,  to  reopening  a  closed 
enforcement  action  to  increase  or 
decrease  the  severity  of  a  sanction  or  to 
correct  the  record.  Reopening  decisions 
will  be  made  on  a  case-by-case  basis,  are 
expected  to  occur  rarely,  and  require  the 
specific  approval  of  the  Deputy 
Executive  Director 

.\ppendix  A  Safety  and  Compliance 

As  commonly  understood,  safety  means 
freedom  from  expxjsure  to  danger,  or 
protection  from  harm.  In  a  practical  sense,  an 
activity  is  deemed  to  be  safe  if  the  perceived 
risks  are  judged  to  be  acceptable.  The  Atomic 
Energy  Act  of  1954,  as  amended,  establishes 
"adequate  protection"  as  the  standard  of 
safety  on  which  NRC  regulation  is  based.  In 
the  context  of  NRC  regulation,  safety  means 
avoiding  undue  risk  or.  stated  another  way. 
providing  reasonable  assurance  of  adequate 
protection  for  the  public  in  connection  with 
the  use  of  source,  byproduct  and  special 
nuclear  materials. 

The  definition  of  compliance  is  much 
simpler.  Compliance  simply  means  meeting 
applicable  regulatory  requirements.  The 
relationship  between  compliance  and  safety 
is  discussed  below. 

•  Safety  is  the  fundamental  regulatory 
objective,  and  compliance  with  NRC 
requirements  plays  a  fundamental  role  in 
giving  the  NRC  confidence  that  safety  is 
being  maintained.  NRC  requirements. 
iiKluding  technical  specifications,  other 
license  conditions,  orders  and  regulations. 
have  been  designed  to  ensure  adequate 
protection — which  correspxDnds  to  "no  undue 
risk  to  public  health  and  safety" — through 
acceptable  design,  construction,  operation, 
maintenance,  modification,  and  quality 
assurance  measures.  In  the  context  of  risk- 
informed  regulation,  compliance  plays  a  very 
important  role  in  ensuring  that  key 
assumptions  used  in  underlying  risk  and 
engineering  analyses  remain  valid. 

•  Adequate  protection  is  presumptively 
assured  by  compliance  with  NRC 
requirements.  Circumstances  may  arise, 
however,  where  new  information  reveals,  for 
example,  that  an  unforeseen  hazard  exists  or 
that  there  is  a  substantially  greater  pK>tential 
for  a  known  hazard  to  occur.  In  such 
situations,  the  NRC  has  the  statutory 
authority  to  require  licensee  action  above  and 
beyond  existing  regulations  to  maintain  the 
level  of  protection  necessary  to  avoid  undue 
risk  to  public  health  and  safety. 

•  The  NRC  has  the  authority  to  exercise 
discretion  to  permit  continued  operations — 
despite  the  existence  of  a  noncompliance — 
where  the  noncompliance  is  not  significant 
from  a  risk  perspective  and  does  not.  in  the 
particular  circumstances,  pose  an  undue  risk 
to  public  health  and  safety.  When  non- 
compliances occur,  the  NRC  must  evaluate 
the  degree  of  risk  posed  by  that  non- 
compliance to  determine  if  specific 
immediate  action  is  required.  Where  needed 
to  ensure  adequate  protection  of  public 
health  and  safety,  the  NRC  may  demand 
immediate  licensee  action,  up  to  and 
including  a  shutdown  or  cessation  of 
licensed  activities.  In  addition,  in 
determining  the  appropriate  action  to  be 


taken,  the  NRC  must  evaluate  the  non- 
compliance both  in  terms  of  its  direct  safety 
and  regulatory  significance  and  by  assessing 
whether  it  is  part  of  a  pattern  of  non- 
compliance (i.e.,  the  degree  of  pervasiveness) 
that  can  lead  to  the  determination  that 
licensee  control  processes  are  no  longer 
adequate  to  ensure  protection  of  the  public 
health  and  safety  Based  on  the  NRCs 
evaluation,  the  appropriate  action  could 
include  refraining  from  taking  any  action, 
taking  specific  enforcement  action,  issuing 
orders,  or  providing  input  to  other  regulatory 
actions  or  assessments,  such  as  increased 
oversight  (e.g.,  increased  inspection) 

•  Since  some  requirements  are  more 
important  to  safety  than  others,  the 
Commission  should  use  a  risk-informed 
approach  when  applying  NRC  resources 
to  the  oversight  of  licensed  activities 
(this  includes  enforcement). 

.■\ppenriu  H   Supfjit-raent!, — Elnforoement 
Fxarapies 

I  t:.i  isppendix  provides  examples  of 
violations  in  each  of  four  severity  levels  as 
guidance  in  determining  the  appropriate 
severity  level  for  violations  in  each  of  eight 
activity  areas  (reactor  operations.  Part  50 
facility  construction,  safeguards,  health 
physics,  transportation,  fuel  cycle  and 
materials  operations,  miscellaneous  matters, 
and  emergency  preparedness). 

Supplement  I— React  or  Operations 

This  supplement  unniues  examples  of 
violations  in  each  of  the  four  severity  levels 
as  guidance  in  determining  the  appropriate 
severity  level  for  violations  in  the  area  of 
reactor  opwrations. 

A.  Seventy  Level  /—Violations  involving 
for  example: 

1.  A  Safety  Limit,  as  defined  in  10  CFR 
50.36  and  the  Technical  Specifications  being 
exceeded: 

2.  A  system  ' '  designed  to  prevent  or 
mitigate  a  serious  safety  event  not  being  able 
to  perform  its  intended  safety  function  " 
when  actually  called  up>on  to  work: 

3.  An  accidental  criticality;  or 

4.  A  licensed  operator  at  the  controls  of  a 
nuclear  reactor,  or  a  senior  op>erator  directing 
licensed  activities,  involved  in  procedural 
errors  which  result  in.  or  exacert>ate  the 
consequences  of.  an  alert  or  higher  level 
emergency  and  who.  as  a  result  of  subsequent 
testing,  receives  a  confirmed  positive  test 
result  for  drugs  or  alcohol. 

B.  Severity  Level  ff— Violations  involving 
for  example: 

1.  A  system  designed  to  prevent  or  mitigate 
serious  safety  events  not  being  able  to 
perform  its  intended  safety  function: 

2.  A  licensed  operator  involved  in  the  use, 
sale,  or  possession  of  ill^al  drugs  or  the 
consumption  of  alcoholic  beverages,  within 
the  protected  area: 


"The  term  "system"  as  used  in  these 
supplements,  includes  administrative  and 
managerial  control  systems,  as  well  as  physical 
systems. 

"  "Intended  safety  function"  means  the  total 
safety  function,  and  is  not  directed  toward  a  loss 
of  redundancy.  A  loss  of  one  subsystem  does  not 
defeat  the  intended  safety  function  as  long  as  the 
other  subsystem  is  operable. 
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3.  A  licensed  operator  at  the  control  of  a 
nuclear  reactor,  or  a  senior  operator  directing 
licensed  activities,  involved  in  procedural 
errors  and  who.  as  a  result  of  subsequent 
testing,  receives  a  confirmed  positive  test 
result  for  drugs  or  alcohol;  or 

4.  Failures  to  meet  10  CFR  50,59  including 
several  unreviewed  safety  questions,  or 
conflicts  with  technical  specifications, 
involving  a  broad  spectrum  of  problems 
affecting  multiple  areas,  some  of  which 
impact  the  operability  of  required  equipment. 

C.  Severity  Level  ///—Violations  involving 
for  example: 

1.  A  significant  failure  to  comply  with  the 
Action  Statement  for  a  Technical 
Specification  Limiting  Condition  for 
Operation  where  the  appropriate  action  was 
not  taken  within  the  required  time,  such  as: 

(a)  In  a  pressurized  water  reactor,  in  the 
applicable  modes,  having  one  high-pressure 
safety  injection  pump  inoperable  for  a  period 
in  excess  of  that  allowed  by  the  action 
statement;  or 

(b)  In  a  boiling  water  reactor,  one  primary 
containment  isolation  valve  inoperable  for  a 
period  in  excess  of  that  allowed  by  the  action 
statement. 

2.  A  system  designed  to  prevent  or  mitigate 
a  serious  safety  event: 

(a)  Not  being  able  to  perform  its  intended 
function  under  certain  conditions  (e.g..  safety 
system  not  operable  unless  offsite  power  is 
available;  materials  or  components  not 
environmentally  qualified);  or 

(b)  Being  degraded  to  the  extent  that  a 
detailed  evaluation  would  be  required  to 
determine  its  operability  (e.g..  component 
parameters  outside  approved  limits  such  as 
pump  flow  rates,  heat  exchanger  transfer 
characteristics,  safety  valve  lift  setpoints.  or 
valve  stroke  times); 

3.  Inattentiveness  to  duty  on  the  part  of 
licensed  personnel; 

4.  Changes  in  reactor  parameters  that  cause 
unar.ticipated  reductions  in  margins  of 
safety; 

5.  (Reserved) 

6.  A  licensee  foilure  to  conduct  adequate 
oversight  of  contractors  resulting  in  the  use 
of  products  or  services  that  are  of  defective 
or  indeterminate  quality  and  that  have  safety 
significance; 

7.  A  breakdown  in  the  control  of  licensed 
activities  involving  a  number  of  violations 
that  are  related  (or,  if  isolated,  that  are 
recurring  violations)  that  collectively 
represent  a  potentially  significant  lack  of 
attention  or  carelessness  toward  licensed 
responsibilities; 

8.  A  licensed  operator's  confirmed  positive 
test  for  drugs  or  alcohol  that  does  not  result 
in  a  Severity  Level  I  or  II  violation; 

9.  Equipment  foilures  caused  by 
inadequate  or  improper  maintenance  that 
substantially  complicates  recovery  from  a 
plant  transient; 

10.  The  failure  to  meet  10  CFR  50.59  where 
an  unreviewed  safety  question  is  involved,  or 
a  conflict  with  a  technical  specification,  such 
that  a  license  amendment  is  required; 

11.  The  failure  to  perform  the  required 
evaluation  under  10  CFR  50.59  prior  to 
implementation  of  the  change  in  those 
situations  in  which  no  unreviewed  safety 
question  existed,  but  an  extensive  evaluation 


would  be  needed  before  a  licensee  would 
have  had  a  reasonable  expectation  that  an 
unreviewed  safety  question  did  not  exist; 

12.  Prograrmnatic  failures  (i  e  ,  multiple  or 
recurring  failures)  to  meet  the  reouirements 
of  10  CFR  50.59  and/or  50.71(e)  that  show  a 
significant  lack  of  attention  to  detail,  whether 
or  not  such  failures  involve  an  unreviewed 
safety  question,  resulting  in  a  current  safety 
or  regulatory  concern  about  the  accuracy  of 
the  FSAR  or  a  concern  that  10  CFR  50.59 
requirements  are  not  being  met.  Application 
of  this  example  requires  weighing  factors 
such  as:  a)  the  time  period  over  which  the 
violations  occurred  and  existed,  b)  the 
number  of  failures,  c)  whether  one  or  more 
systems,  functions,  or  pieces  of  equipment 
were  involved  and  the  importance  of  such 
equipment,  functions,  or  systems,  and  d)  the 
potential  significance  of  the  failures; 

13.  The  failure  to  update  the  FSAR  as 
required  by  10  CFR  50.71(e)  where  the 
unupdated  FSAR  was  used  in  performing  a 
10  CFR  50  59  evaluation  and  as  a  result,  an 
inadequate  decision  was  made  demonstrating 
a  significant  regulatory  concern;  or 

14.  The  failure  to  make  a  report  required 
by  10  CFR  50.72  or  50.73  associated  with  (a) 
an  unreviewed  safety  question,  (b)  a  conflict 
with  a  technical  specification,  or  (c)  any 
other  Severity  Level  III  violation. 

D.  Severity  Level  /V— Violations  involving 
for  example: 

1.  A  less  significant  failure  to  comply  with 
the  Action  Statement  for  a  Technical 
Specification  Limiting  Condition  for 
Gyration  where  the  appropriate  action  was 
not  taken  within  the  required  time,  such  as: 

[a)  In  a  pressurized  water  reactor,  a  5% 
deficiency  in  the  required  volume  of  the 
condensate  storage  tank;  or 

(b)  In  a  boiling  water  reactor,  one 
subsystem  of  the  two  independent  MSFV 
leakage  control  subsystems  inoperable: 

2.  [Reserved] 

3.  A  failure  to  meet  regulatory 
requirements  that  have  more  than  minor 
safety  or  environmental  significance; 

4.  A  failure  to  make  a  required  Licensee 
Event  Report; 

5.  Relatively  isolated  violations  of  10  CFR 
50.59  not  involving  severity  level  11  or  III 
violations  that  do  not  suggest  a  programmatic 
failure  to  meet  10  CFR  50.59.  Relatively 
isolated  violations  or  failures  would  include 
a  number  of  recently  discovered  violations 
that  occurred  over  a  period  of  years  and  are 
not  indicative  of  a  programmatic  safety 
concern  with  meeting  10  CFR  50.59  or 
50.71(e); 

6.  A  relatively  isolated  failure  to  document 
an  evaluation  where  there  is  evidence  that  an 
adequate  evaluation  was  performed  prior  to 
the  change  in  the  facility  or  procedures,  or 
the  conduct  of  an  experiment  or  test; 

7.  A  failure  to  update  the  FSAR  as  required 
by  10  CFR  50.71(e)  where  an  adequate 
evaluation  under  10  CFR  50.59  had  been 
performed  and  documented;  or 

8.  A  past  programmatic  failure  to  meet  10 
CFR  50.59  and/or  10  CFR  50.71(e) 
requirements  not  involving  Severity  Level  U 
or  HI  violations  that  does  not  reflect  a  current 
safety  or  regulatory  concern  about  the 
accuracy  of  the  FSAR  or  a  concern  that  10 
CFR  50.59  requirements  are  not  being  met. 


E.  Minor  Violations 

A  failure  to  meet  10  CFR  50.59 
requirements  that  involves  a  change  to  the 
FSAR  description  or  procedure,  or  involves 
a  test  or  experiment  not  described  in  the 
FSAR.  where  there  was  not  a  reasonable 
likelihood  that  the  change  to  the  facility  or 
procedure  or  the  conduct  of  the  test  or 
experiment  would  ever  be  an  unreviewed 
safety  question.  In  the  case  of  a  10  CFR 
50.71(e)  violation,  where  a  failure  to  update 
the  FSAR  would  not  have  a  material  impact 
on  safety  or  licensed  activities.  The  focus  of 
the  minor  violation  is  not  on  the  actual 
change,  test,  or  experiment,  but  on  the 
potential  safety  role  of  the  system, 
equipment,  etc..  that  is  being  changed,  tested, 
or  experimented  on 

Supplement  II      Pari  :>0  hiiihtv 
Construction 

This  supplement  provides  examples  of 
violations  in  each  of  the  four  severity  levels 
as  guidance  in  determining  the  appropriate 
severity  level  for  violations  in  the  area  of  Part 
50  facility  construction. 

A.  Severity  Level  /—Violations  involving 
structures  or  systems  that  are  completed  "  in 
such  a  mariner  that  they  would  not  have 
satisfied  their  intended  safety  related 
purpKJse. 

B.  Severity  Level  //—Violations  involving 
for  example: 

1.  A  breakdown  in  the  Quality  Assurance 
(QA)  program  as  exemplified  by  deficiencies 
in  construction  QA  related  to  more  than  one 
work  activity  (e.g.,  structural,  piping, 
electrical,  foundations).  These  deficiencies 
normally  involve  the  licensee's  failure  to 
conduct  adequate  audits  or  to  take  prompt 
corrective  action  on  the  basis  of  such  audits 
and  normally  involve  multiple  examples  of 
deficient  construction  or  construction  of 
unknown  quality  due  to  inadequate  program 
implementation;  or 

2.  A  structure  or  system  that  is  completed 
in  such  a  manner  that  it  could  have  an 
adverse  effect  on  the  safety  of  operations. 

C  Severity  Level  ///—Violations  involving 
for  example: 

1.  A  deficiency  in  a  licensee  QA  program 
for  construction  related  to  a  single  work 
activity  (e.g.,  structural,  piping,  electrical  or 
foundations).  This  significant  deficiency 
normally  involves  the  licensee's  failure  to 
conduct  adequate  audits  or  to  take  prompt 
corrective  action  on  the  basis  of  such  audits, 
and  normally  involves  multiple  examples  of 
deficient  construction  or  construction  of 
unknown  quality  due  to  inadequate  program 
implementation; 

2.  A  failure  to  confirm  the  design  safety 
requirements  of  a  structure  or  system  as  a 
result  of  inadequate  preojjerational  test 
program  implementation;  or 

3.  A  failure  to  make  a  required  10  CFR 
50.55(e)  report. 

D.  Severity  Level  /V— Violations  involving 
failure  to  meet  regulatory  requirements 
including  one  or  more  Quality  Assurance 
Criterion  not  amounting  to  Severity  Level  I, 


"The  term  "completed"  as  used  in  this 
supplement  means  completion  of  construction 
including  review  and  acceptance  by  the 
construction  QA  organization. 
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II.  or  in  violations  that  have  more  than  minor 
safptv  or  environmenta!  ■significance. 

Supplement  lU — Safeguards 

This  supplement  provides  examples  of 
violations  in  each  of  the  four  severity  levels 
as  guidance  in  determining  the  appropriate 
severity  level  for  violations  in  the  area  of 
safeguards. 

A.  Severity  Level  / — Violations  involving 
for  example: 

1.  An  act  of  radiological  sabotage  in  which 
the  security  system  did  not  function  as 
required  and,  as  a  result  of  the  failure,  there 
was  a  significant  event,  such  as: 

(a)  A  Safety  Limit,  as  defined  in  10  CFR 
50.36  and  the  Technical  Specifications,  was 
exceeded; 

(b)  A  system  designed  to  prevent  or 
mitigate  a  serious  safety  event  was  not  able 
to  fjerform  its  intended  safety  function  when 
actually  called  upon  to  work;  or 

(c)  An  accidental  critical ity  occurred; 

2.  The  theft,  loss,  or  diversion  of  a  formula 
quantity  '*  of  special  nuclear  material  (SNM); 
or 

3.  Actual  unauthorized  production  of  a 
formula  quantity  of  SNM 

B.  Severity  Level  II — Violations  involving 
for  example: 

1.  The  entry  of  an  unauthorized 
individual  "  who  represents  a  threat  into  a 
vital  area  '*  from  outside  the  protected  area; 

2.  The  theft,  loss  or  diversion  of  SNM  of 
moderate  strategic  significance  •''  in  which 
the  security  system  did  not  function  as 
required;  or 

3.  Actual  unauthorized  production  of 
SNM. 

Q  Seventy  Lev«i  III — Violations  involving  for 
example: 

1.  A  failure  or  inability  to  control  access 
through  established  systems  or  procedures, 
such  that  an  unauthorized  individual  (i.e.. 
not  authorized  unescorted  access  to  protected 
area)  could  easily  gain  undetected  access  '• 
into  a  vital  area  from  outside  the  protected 
area; 

2.  A  failure  to  conduct  any  search  at  the 
access  control  point  or  conducting  an 
inadequate  search  that  resulted  in  the 
introduction  to  the  protected  area  of  firearms, 
explosives,  or  incendiary  devices  and 
reasonable  facsimiles  thereof  that  could 
significantly  assist  radiological  sabotage  or 
theft  of  strategic  SNM; 

3.  A  failure,  degradation,  or  other 
deficiency  of  the  protected  area  intrusion 
detection  or  alarm  assessment  systems  such 
that  an  unauthorized  individual  who 
represents  a  threat  could  predictably 
circumvent  the  system  or  defeat  a  specific 


'<  See  10  CFR  73.2  for  the  definition  of  "formula 
quantity." 

"The  temi  "unauthorized  individual"  as  used  in 
this  supplement  means  someone  who  was  not 
authorized  for  entrance  into  the  area  in  question,  or 
not  authorized  to  enter  in  the  manner  entered. 

'"The  phrase  "vital  area"  as  used  in  this 
supplement  includes  vital  areas  and  material  access 
areas. 

"See  lOCTR  73.2  for  the  definition  of  "special 
nuclear  material  of  moderate  strategic  significance." 

'•In  determining  whether  access  can  be  easily 
gained,  factors  such  as  predictability,  identifiability. 
and  ease  of  passage  should  be  considered. 


zone  with  a  high  degree  of  confidence 
without  insider  knowledge,  or  other 
significant  degradation  of  overall  system 
capability; 

4.  A  significant  failure  of  the  safeguards 
systems  designed  or  used  to  prevent  or  detect 
the  theft,  loss,  or  diversion  of  strategic  SNM; 

5.  A  failure  to  protect  or  control  classified 
or  safeguards  information  considered  to  be 
significant  while  the  information  is  outside 
the  protected  area  and  accessible  to  those  not 
authorized  access  to  the  protected  area; 

6.  A  significant  failure  to  respond  to  an 
event  either  in  sufficient  time  to  provide 
protection  to  vital  equipment  or  strategic 
SNM.  or  with  an  adequate  response  force; 

7.  A  failure  to  perform  an  appropriate 
evaluation  or  background  investigation  so 
that  information  relevant  to  the  access 
determination  was  not  obtained  or 
considered  and  as  a  result  a  person,  who 
would  likely  not  have  been  granted  access  by 
the  licensee,  if  the  required  investigation  or 
evaluation  had  been  performed,  was  granted 
access;  or 

8.  A  breakdown  in  the  security  program 
involving  a  number  of  violations  that  are 
related  (or,  if  isolated,  that  are  recurring 
violations)  that  collectively  reflect  a 
potentially  significant  lack  of  attention  or 
carelessness  towetrd  licensed  responsibilities. 

D.  Severity  Level  IV — Violations  involving 
for  example: 

1.  A  failure  or  inability  to  control  access 
such  that  an  unauthorized  individual  (i.e.. 
authorized  to  protected  area  but  not  to  vital 
area)  could  easily  gain  undetected  access  into 
a  vital  area  from  inside  the  protected  area  or 
into  a  controlled  access  area; 

2.  A  failure  to  respond  to  a  suspected  event 
in  either  a  timely  manner  or  with  an 
adequate  response  force; 

3.  A  failure  to  implement  10  CFR  Parts  25 
and  95  with  respect  to  the  information 
addressed  under  Section  142  of  the  Act.  and 
the  NRC  approved  security  plan  relevant  to 
those  parts; 

4.  A  failure  to  make,  maintain,  or  provide 
log  entries  in  accordance  with  10  CFR  73.71 
(c)  and  (d),  where  the  omitted  information  (i) 
is  not  otherwise  available  in  easily 
retrievable  records,  and  (ii)  significantly 
contributes  to  the  ability  of  either  the  NRC 
or  the  licensee  to  identify  a  programmatic 
breakdown; 

5.  A  failure  to  conduct  a  proper  search  at 
the  access  control  point; 

6.  A  failure  to  properly  secure  or  protect 
classified  or  safeguards  information  inside 
the  protected  area  which  could  assist  an 
individual  in  an  act  of  radiological  sabotage 
or  theft  of  strategic  SNM  where  the 
information  was  not  removed  from  the 
protected  area; 

7.  A  failure  to  control  access  such  that  an 
opportunity  exists  that  could  allow 
unauthorized  and  undetected  access  into  the 
protected  area  but  which  was  neither  easily 
nor  likely  to  be  exploitable; 

8.  A  failure  to  conduct  an  adequate  search 
at  the  exit  from  a  material  access  area; 

9.  A  theft  or  loss  of  SNM  of  low  strategic 
significance  that  was  not  detected  within  the 
time  pwriod  specified  in  the  security  plan, 
other  relevant  document,  or  regulation;  or 

10.  Other  violations  that  have  more  than 
minor  safeguards  significance. 


Suppiempn!  i\— Health  Physics  (10  CFR 

Part  20i 

This  supplement  provides  examples  of 
violations  in  each  of  the  four  severity  levels 
as  guidance  in  determining  the  appropriate 
severity  level  for  violations  in  the  area  of 
health  physics,  10  CFR  Part  20." 

A.  Severity  Level  I — Violations  involving 
for  example: 

1.  A  radiation  exposure  during  any  year  of 
a  worker  in  excess  of  25  rems  total  effective 
dose  equivalent,  75  rems  to  the  lens  of  the 
eye,  or  250  rads  to  the  skin  of  the  whole 
body,  or  to  the  feet,  ankles,  hands  or 
forearms,  or  to  any  other  organ  or  tissue; 

2.  A  radiation  exposure  over  the  gestation 
f)eriod  of  the  embryo/fetus  of  a  declared 
pregnant  woman  in  excess  of  2.5  rems  total 
effective  dose  equivalent; 

3.  A  radiation  exf>osure  during  any  year  of 
a  minor  in  excess  of  2.5  rems  total  effective 
dose  equivalent.  7.5  rems  to  the  lens  of  the 
eye.  or  25  rems  to  the  skin  of  the  whole  body, 
or  to  the  feet,  ankles,  hands  or  forearms,  or 

to  any  other  organ  or  tissue; 

4.  An  annual  exposure  of  a  member  of  the 
public  in  excess  of  1.0  rem  total  effective 
dose  equivalent: 

5.  A  release  of  radioactive  material  to  an 
unrestricted  area  at  concentrations  in  excess 
of  50  times  the  limits  for  members  of  the 
public  as  described  in  10  CFR 
20.1302(b)(2)(i);or 

6.  Disposal  of  licensed  material  in 
quantities  or  concentrations  in  excess  of  10 
times  the  limits  of  10  CFR  20.2003. 

B.  Severity  Level  II — Violations  involving 
for  example: 

1.  A  radiation  exjxisure  during  any  year  of 
a  worker  in  excess  of  10  rems  total  effective 
dose  equivalent.  30  rems  to  the  lens  of  the 
eye,  or  IOC  rems  to  the  skin  of  the  whole 
body,  or  to  the  feet,  ankles,  hands  or 
forearms,  or  to  any  other  organ  or  tissue: 

2.  A  radiation  exposure  over  the  gestation 
period  of  the  embryo/fetus  of  a  declared 
pregnant  woman  in  excess  of  1 .0  rem  total 
effective  dose  equivalent; 

3.  A  radiation  exposure  during  any  year  of 
a  minor  in  excess  of  1  rem  total  effective  dose 
equivalent;  3.0  rems  to  the  lens  of  the  eye, 

or  10  rems  to  the  skin  of  the  whole  body,  or 
to  the  feet,  ankles,  hands  or  forearms,  or  to 
any  other  organ  or  tissue; 

4.  An  annual  exposure  of  a  member  of  the 
public  in  excess  of  0.5  rem  total  effective 
dose  equivalent 

5.  A  release  of  radioactive  material  to  an 
uiirestricted  area  at  concentrations  in  excess 
of  10  times  the  limits  for  members  of  the 
public  as  described  in  10  CFR 
20.1302(b)(2)(i)  (except  when  operation  up  to 
0.5  rem  a  year  has  been  approved  by  the 
Commission  under  Section  20.1301(c)); 

6.  Disposal  of  licensed  material  in 
quantities  or  concentrations  in  excess  of  five 
times  the  limits  of  10  CFR  20.2003;  or 

7.  A  failure  to  make  an  immediate 
notification  as  required  by  10  CFR 
20.2202  (a)(1)  or  (a)(2). 

C.  Severity  Level  III — Violations  involving 
for  example: 


'* Personnel  overexposures  and  associated 
violations  incurred  during  a  life-saving  or  other 
emergency  response  effort  will  be  treated  on  a  case- 
by  <ase  basis. 
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1  A  radiatioi  ••  during  any  y«ar  of 
a  worker  in  exc.n-.>  ut  .  (wms  total  effective 
dose  equivalent.  15  rems  to  the  lens  of  the 
eye.  or  50  rems  to  the  skin  of  the  whole  body 
or  to  the  feet,  ankles,  hands  or  forearms,  or 
to  any  other  organ  or  tissue. 

2  A  radiation  exposure  over  the  aestation 
period  of  the  embryo/ fetus  of  a  declared 
pregnant  woman  in  excess  of  0  5  rem  total 
effective  dose  equivalent  (except  when  dos«s 
are  in  accordance  with  the  provisions  of 
Section  20. 1208<d)): 

3  A  radiation  exposure  during  any  year  of 
a  minor  in  excess  of  0.5  rem  total  effective 
dose  equivalent.  15  rems  to  the  lens  of  the 
eye.  or  5  rems  to  the  skin  of  the  whole  body, 
or  to  the  feet,  ankles,  hands  or  forearms,  or 
to  any  other  organ  or  tissue. 

4  A  worker  exposure  above  regulatory 
limits  when  such  exposure  iieflects  a 
programmatic  (rather  than  an  isolated) 
weakness  in  the  radiation  control  program; 

5  An  annual  expo«ui«  of  a  member  of  the 
public  in  excess  of  0.1  rem  total  effective 
dose  equivalent  (except  when  operation  up  to 
0  5  r«m  a  year  has  been  approved  by  the 
Ckimmission  under  Section  20  1301(c)): 

6.  A  release  of  radioactive  material  to  an 
unrestricted  area  at  concentrations  in  excess 
of  two  times  the  effluent  concentration  limits 
referenced  in  lOCFR  20  1302(b)(2)(i)  (except 
when  operation  up  to  0  5  rem  a  year  has  been 
approved  by  the  Commission  under  Section 
20  1301(c)); 

7  A  failure  to  make  a  24-hour  notification 
required  by  10  CFR  20  2202(b)  or  an 
immediate  notiHcation  required  by  10  CFR 
20  2201(a)(l](i); 

8.  A  substantial  potential  for  exposures  or 
releases  in  excess  of  the  applicable  limits  in 
10  CFR  Part  20  Sections  20.1001-20  2401 
whether  or  not  an  exposure  or  release  occurs, 

9.  Disposal  of  licensed  material  not 
covered  in  Severity  Levels  1  or  II: 

10.  A  release  for  unrestricted  use  of 
contaminated  or  radioactive  material  or 
equipment  that  poses  a  realistic  potential  for 
exposure  of  the  public  to  levels  or  doses 
exceeding  the  annual  dose  limits  for 
members  of  the  public,  or  that  reflects  a 
programmatic  (rather  than  an  isolated) 
weakness  in  the  radiation  control  program. 

1 1 .  Conduct  of  licensee  activities  by  a 
technically  unqualified  person; 

12  A  significant  failure  to  control  licensed 
material;  or 

13  A  breakdown  in  the  radiation  safety 
program  involving  a  number  of  violations 
that  are  related  (or.  if  isolated,  that  are 
recurring)  that  collectively  represent  a 
potentially  significant  lack  of  attention  or 
carelessness  toward  licensed  responsibilities. 

D  Seventy  Level  IV — Violations  involving 
for  example: 

1.  Exposures  in  excess  of  the  limits  of  10 
CFR  20  1201,  20.1207.  or  20.1208  not 
constituting  Severity  Level  I.  II.  or  111 
violations; 

2.  A  release  of  radioactive  material  to  an 
unrestricted  area  at  concentrations  in  excess 
of  the  limits  for  members  of  the  public  as 
referenced  in  10  CFR  20  1302(b)(2)(i)  (except 
when  operation  up  to  0  5  rem  a  year  has  beisn 
approved  by  the  Commission  under  Section 
20.1301(c)); 

3.  A  radiation  dose  rate  in  an  unrestricted 
or  controlled  area  in  excess  of  0.002  rem  in 


any  1  hour  (2  milhrem/hour)  or  50  miilirems 
in  a  year. 

4.  Failure  to  maintain  and  implement 
radiation  programs  to  keep  radiation 
exposures  as  low  as  is  reasonably  achievable; 

5.  Doses  to  a  member  of  the  public  in 
excess  of  any  EPA  generally  applicable 
environmental  radiation  standards,  such  as 
40  CFR  Part  190; 

6.  A  failure  to  make  the  30-day  notification 
required  by  10  CFR  20.2201(a)(l)(ii)  or 
20.2203(a); 

7  A  bilura  to  make  a  timely  written  report 
as  rwjuired  by  10  CFR  20.2201(b).  20  2204.  or 
202206; 

8.  A  failure  to  report  an  exceedance  of  the 
dose  constraint  established  in  10  CFR 
20.1101(d)  or  a  failure  to  take  corrective 
action  for  an  exceedance.  as  required  by  10 
CFR  20.1101(d);  or 

9.  Any  other  matter  that  has  more  than  a 
minor  safety,  health,  or  environmental 
signiticance 

Supplement  V — Traaaporlation 

This  supplement  provides  examples  of 
violations  in  each  of  the  four  severity  levels 
as  guidance  in  determining  the  appropriate 
severity  level  for  violations  in  the  area  of 
NRC  transportation  requirements  " 

A  Seventy  Level  i— Violations  involving 
for  example 

1   Failure  to  meet  transportation 
requirements  that  resulted  in  loss  of  control 
of  radioactive  material  with  a  breach  in 
package  integrity  such  that  the  material 
caused  a  radiation  exposure  to  a  member  of 
the  public  and  there  was  clear  potential  for 
the  public  to  receive  more  than  .1  rem  to  the 
whole  body; 

2.  Surface  contamination  in  excess  of  50 
times  the  NRC  limit;  or 

3  External  radiation  levels  in  excess  of  10 
times  the  NRC  limit. 

B.  Seveiity  Level  O— Violations 
involving  for  example: 

1  Failure  to  meet  transportation 
requirements  that  resulted  in  loss  of  control 
of  radioactive  material  with  a  breach  in 
package  mtegrity  such  that  there  was  a  clear 
potential  for  the  member  of  the  public  to 
receive  more  than   1  rem  to  the  whole  body; 

2.  Surface  contamination  in  excess  of  10, 
but  not  more  than  50  times  the  NRC  limit; 

3.  External  radiation  levels  in  excess  of 
five,  but  not  more  than  10  times  the  NRC 
limit;  or 

4.  A  failure  to  make  required  initial 
notifications  associated  with  Seventy  Level  I 
or  II  violations 

C.  Severity  Level  HI — Violations  involving 
for  example: 

1.  Surface  contamination  in  excess  of  five 
but  not  more  than  10  times  the  NRC  limit; 

2  External  radiation  in  excess  of  one  but 
not  more  than  five  times  the  NRC  limit; 

3.  Any  noncompliance  with  labeling, 
placarding,  shipping  paper,  packaging. 


'"Soma  transportation  r«quir«ments  are  applied 
10  more  than  one  licensee  involved  in  the  same 
activity  such  as  a  shipper  and  a  carrier  When  a 
violation  of  such  a  requirement  occurs,  enforcement 
action  will  be  directed  against  the  responsible 
licensee  which,  under  the  circumstances  of  the 
cose,  may  be  one  or  more  of  the  licensees  involved. 


loading,  or  other  requirements  that  could 
reasonably  result  in  the  following: 

(a)  A  significant  failure  to  identify  the  type, 
quantity,  or  form  of  material; 

(b)  A  failure  of  the  carrier  or  recipient  to 
exercise  adequate  controls;  or 

(c)  A  substantial  potential  for  either 
personnel  exposure  or  contamination  above 
regulatory  limits  or  improper  transfer  of 
material; 

4.  A  failure  to  make  required  initial 
notification  associated  with  Severity  Level  III 
violations;  or 

5.  A  breakdown  in  the  licensee's  program 
for  the  transportation  of  licensed  material 
involving  a  number  of  violations  that  are 
related  (or.  if  isolated,  that  are  recurring 
violations)  that  collectively  reflect  a 
potentially  significant  lack  of  attention  or 
carelessness  toward  licensed  responsibilities. 

D.  Severity  Level  /V^— Violations  involving 
for  example: 

1.  A  breach  of  package  integrity  without 
external  radiation  levels  exceeding  the  NRC 
limit  or  without  contamination  levels 
exceeding  five  times  the  NRC  limits; 

2  Surface  contamination  in  excess  of  but 
not  more  than  five  times  the  NRC  limit; 

3  A  failure  to  register  as  an  authorized 
user  of  an  NRC-Certified  Transport  package; 

4.  A  noncompliance  with  shipping  pap>ers, 
marking,  labeling,  placarding,  packaging  or 
loading  not  amounting  to  a  Severity  Level  I, 
II.  or  III  violation; 

5  A  failure  to  demonstrate  that  packages 
for  sp>ecial  form  radioactive  matenal  meets 
applicable  regulatory  requirements; 

6.  A  failure  to  demonstrate  that  packages 
meet  DOT  Specifications  for  7A  Type  A 
packages;  or 

7  Other  violations  that  have  more  than 
minor  safety  or  environmental  significance 

Suppl<>Tnent  VI — Fuel  Cycle  and  Materials 

Op«'rrttii)ii> 

This  supplement  provides  examples  of 
violations  in  each  of  the  four  severity  levels 
as  guidance  in  determining  the  appropriate 
severity  level  for  violations  in  the  area  of  fuel 
cycle  and  materials  op>erations. 

A.  Severity  Level  /--Violations  involving 
for  example: 

1.  Radiation  levels,  contamination  levels, 
or  releases  that  exceed  10  times  the  limits 
specified  in  the  license; 

2.  A  system  designed  to  prevent  or  mitigate 
a  serious  safety  event  not  being  opwrable 
when  actually  required  to  perform  its  design 
function; 

3.  A  nuclear  criticality  accident; 

4.  A  failure  to  follow  the  procedures  of  the 
quality  management  program,  required  by  10 
CFR  35.32.  that  results  in  a  death  or  serious 
injury  (e.g..  substantial  organ  impiairment)  to 
a  patient; 

5.  A  safety  limit,  as  defined  in  10  CFR  76.4, 
the  Technical  Safety  Requirements,  or  the 
application  being  exceeded;  or 

6.  Significant  injury  or  loss  of  life  due  to 
a  loss  of  control  over  licensed  or  certified 
activities,  including  chemical  processes  that 
are  integral  to  the  licensed  or  certified 
activity,  whether  radioactive  material  is 
released  or  not. 

B.  Severity  Level  //—Violations  involving 
for  example: 
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1.  Radiation  levels,  contamination  levels. 
or  releases  that  exceed  five  times  the  limits 
sp>ecified  in  the  license; 

2.  A  system  designed  to  prevent  or  mitigate 
a  serious  safety  event  being  inoperable; 

3.  A  substantial  programmatic  failure  in 
the  implementation  of  the  quality 
management  program  required  by  10  CFR 
35.32  that  results  in  a  misadministration; 

4.  A  failure  to  establish,  implement,  or 
maintain  all  criticality  controls  (or  control 
systems)  for  a  single  nuclear  criticality 
scenario  when  a  critical  mass  of  fissile 
material  was  present  or  reasonably  available, 
such  that  a  nuclear  criticality  accident  was 
possible;  or 

5.  The  potential  for  a  significant  injury  or 
loss  of  life  due  to  a  loss  of  control  over 
licensed  or  certified  activities,  including 
chemical  processes  that  are  integral  to  the 
licensed  or  certified  activity,  whether 
radioactive  material  is  released  or  not  (e.g.. 
movement  of  liquid  UF*  cylinder  by 
unapproved  methods). 

C.  Severity  Level  lit — Violations  involving 
for  example: 

1.  A  failure  to  control  access  to  licensed 
materials  for  radiation  protection  purposes  as 
specified  by  NRC  requirements; 

2.  Possession  or  use  of  unauthorized 
equipment  or  materials  in  the  conduct  of 
licensee  activities  which  degrades  safety; 

3.  Use  of  radioactive  material  on  humans 
where  such  use  is  not  authorized; 

4.  Conduct  of  licensed  activities  by  a 
technically  unqualified  or  uncertified  p>erson; 

5  A  substantial  potential  for  exposures, 
radiation  levels,  contamination  levels,  or 
releases,  including  releases  of  toxic  material 
caused  by  a  failure  to  comply  with  NRC 
regulations,  from  licensed  or  certified 
activities  in  excess  of  regulatory  limits; 

6.  Substantial  failure  to  implement  the 
quality  management  program  as  required  by 
10  CFR  35.32  that  does  not  result  in-a 
misadministration:  failure  to  report  a 
misadministration:  or  programmatic 
weakness  in  the  implementation  of  the 
quality  management  program  that  results  in 
a  misadministration; 

7.  A  breakdown  in  the  control  of  licensed 
activities  involving  a  number  of  violations 
that  are  related  (or,  if  isolated,  that  are 
recurring  violations)  that  collectively 
represent  a  potentially  significant  lack  of 
attention  or  carelessness  toward  licensed 
responsibilities; 

8.  A  failure,  during  radiographic 
opierations.  to  have  present  at  least  two 
qualified  individuals  or  to  use  radiographic 
equipment,  radiation  survey  instruments, 
and/or  personnel  monitoring  devices  as 
required  by  10  CFR  Part  34; 

9.  A  failure  to  submit  an  NRC  Form  241  as 
required  by  10  CFR  150  20; 

10.  A  failure  to  receive  required  NRC 
approval  prior  to  the  implementation  of  a 
change  in  licensed  activities  that  has 
radiological  or  programmatic  significance, 
such  as.  a  change  in  ownership;  lack  of  an 
RSO  or  replacement  of  an  RSO  with  an 
unqualified  individual:  a  change  in  the 
location  where  licensed  activities  are  being 
conducted,  or  where  licensed  material  is 
being  stored  where  the  new  facilities  do  not 
meet  the  safety  guidelines;  or  a  change  in  the 


quantity  or  type  of  radioactive  material  being 
processed  or  used  that  has  radiological 
significance: 

11.  A  significant  failure  to  meet 
decommissioning  requirements  including  a 
failure  to  notify  the  NRC  as  required  by 
regulation  or  license  condition,  substantial 
failure  to  meet  decommissioning  standards, 
failure  to  conduct  and/or  complete 
decommissioning  activities  in  accordance 
with  regulation  or  license  condition,  or 
failure  to  meet  required  schedules  without 
adequate  justification; 

12.  A  significant  failure  to  comply  with  the 
action  statement  for  a  Technical  Safety 
Requirement  Limiting  Condition  for 
Operation  where  the  appropriate  action  was 
not  taken  within  the  required  time,  such  as: 

(a)  In  an  autoclave,  where  a  containment 
isolation  valve  is  inoperable  for  a  period  in 
excess  of  that  allowed  by  the  action 
statement;  or 

fb)  Cranes  or  other  lifting  devices  engaged 
in  the  movement  of  cylinders  having 
inopierable  safety  components,  such  as 
redundant  braking  systems,  or  other  safety 
devices  for  a  pieriod  in  excess  of  that  allowed 
by  the  action  statement; 

13.  A  system  designed  to  prevent  or 
mitigate  a  serious  safety  event: 

(a)  Not  hieing  able  to  p)erform  its  intended 
function  under  certain  conditions  (e.g..  safety 
system  not  opierable  unless  utilities  available, 
materials  or  components  not  according  to 
specifications);  or 

fb)  Being  degraded  to  the  extent  that  a 
detailed  evaluation  would  be  required  to 
determine  its  operability; 

14.  Changes  in  parameters  that  cause 
unanticipated  reductions  in  margins  of 
safety; 

15.  A  significant  failure  to  meet  the 
requirements  of  10  CFR  76.68.  including  a 
failure  such  that  a  required  certificate 
amendment  was  not  sought; 

16.  A  failure  of  the  certificate  holder  to 
conduct  adequate  oversight  of  contractors 
resulting  in  the  use  of  products  or  services 
that  are  of  defective  or  indeterminate  quality 
and  that  have  safety  significance; 

17.  Equipment  failures  caused  by 
inadequate  or  impropier  maintenance  that 
substantially  complicates  recovery  from  a 
plant  transient: 

18.  A  failure  to  establish,  maintain,  or 
implement  all  but  one  criticality  control  (or 
control  systems)  for  a  single  nuclear 
criticality  scenario  when  a  critical  mass  of 
fissile  material  was  present  or  reasonably 
available,  such  that  a  nuclear  criticality 
accident  was  possible;  or 

19.  A  failure,  during  radiographic 
opierations,  to  stop  work  after  a  jKoket 
dosimeter  is  found  to  have  gone  off-scale,  or 
after  an  electronic  dosimeter  reads  greater 
than  200  mrem.  and  before  a  determination 
is  made  of  the  individual's  actual  radiation 
exposure. 

D.  Severity  Level  /V— Violations  involving 
for  example: 

1.  A  failure  to  maintain  patients 
hospitalized  who  have  cobalt-60.  cesium-137. 
or  iridium-192  implants  or  to  conduct 
required  leakage  or  contamination  tests,  or  to 
use  prop)erly  calibrated  equipment; 

2.  Other  violations  that  have  more  than 
minor  safety  or  environmental  significance; 


3.  Failure  to  follow  the  quality 
management  (QM)  program,  including 
procedures,  whether  or  not  a 
misadministration  occurs,  provided  the 
failures  are  isolated,  do  not  demonstrate  a 
programmatic  weakness  in  the 
implementation  of  the  QM  program,  and 
have  limited  consequences  if  a 
misadministration  is  involved;  failure  to 
conduct  the  required  program  review;  or 
failure  to  take  corrective  actions  as  required 
by  10  CFR  35.32; 

4.  A  failure  to  keep  the  records  required  by 
10  CFR  35.32  or  35.33; 

5.  A  less  significant  failure  to  comply  with 
the  Action  Statement  for  a  Technical  Safety 
Requirement  Limiting  Condition  for 
Operation  when  the  appropriate  action  was 
not  taken  within  the  required  time; 

6.  A  failure  to  meet  the  requirements  of  10 
CFR  76.68  that  does  not  result  in  a  Severity 
Level  I.  II.  or  III  violation; 

7.  A  failure  to  make  a  required  written 
event  report,  as  required  by  10  CFR 
76.120(d)(2);  or 

8.  A  failure  to  establish,  implement,  or 
maintain  a  criticality  control  (or  control 
system)  for  a  single  nuclear  criticality 
scenario  when  the  amount  of  fissile  material 
available  was  not,  but  could  have  been 
sufficient  to  result  in  a  nuclear  criticality. 

Supplemrn'  \  l\    -Misi  t>:  aripous  Matters 

This  supplement  provides  examples  of 
violations  in  each  of  the  four  severity  levels 
as  guidance  in  determining  the  appropriate 
severity  level  for  violations  involving 
miscellaneous  matters. 

A.  Severity  Level  /—Violations  involving 
for  example: 

1.  Inaccurate  or  incomplete  information*' 
that  is  provided  to  the  NRC  (a)  deliberately 
with  the  knowledge  of  a  licensee  official  that 
the  information  is  incomplete  or  inaccurate, 
or  (b)  if  the  information,  had  it  been  complete 
and  accurate  at  the  time  provided,  likely 
would  have  resulted  in  regulatory  action 
such  as  an  immediate  order  required  by  the 
public  health  and  safety; 

2.  Incomplete  or  inaccurate  information 
that  the  NRC  requires  be  kept  by  a  licensee 
that  is  (a)  incomplete  or  inaccurate  because 
of  falsification  by  or  with  the  knowledge  of 
a  licensee  official,  or  (b)  if  the  information, 
had  it  been  complete  and  accurate  when 
reviewed  by  the  NRC,  likely  would  have 
resulted  in  regulator^'  action  such  as  an 
immediate  order  required  by  public  health 
and  safety  considerations; 

3.  Information  that  the  licensee  has 
identified  as  having  significant  implications 
for  public  health  and  safety  or  the  common 
defense  and  security  ("significant 
information  identified  by  a  licensee")  and  is 
deliberately  withheld  from  the  Commission; 

4.  Action  by  senior  corporate  management 
in  violation  of  10  CFR  50.7  or  similar 
regulations  against  an  employee: 

5.  A  knowing  and  intentional  failure  to 
provide  the  notice  required  by  10  CFR  Part 
21;  or 


"  In  applying  the  example*  in  this  supplement 
regarding  inaccurate  or  incomplete  information  and 
records,  reference  should  also  be  made  to  the 
buidance  in  Section  IX.  "Inaccurate  and  Incomplete 
Information."  and  to  the  definition  of  "licensee 
official"  contianed  in  Section  FV.C 
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6.  A  Uilure  to  substdnually  implement  ine 
required  fitness-for-duty  program. " 

B.  Severity  Level  //—Violations  involving 
for  example: 

1.  Inaccurate  or  incomplete  mformation 
that  is  provided  to  the  NRC  (a)  by  a  licensee 
ofticial  because  of  careless  disregard  for  the 
completeness  or  accuracy  of  the  infonnation, 
or  (b)  if  the  information,  had  it  been  complete 
and  accurate  at  the  time  provided,  likely 
would  have  resulted  in  regulatory  action 
such  as  a  show  cause  order  or  a  different 
regulatory  position; 

2.  Incomplete  or  inaccurate  information 
that  the  NRC  requires  be  kept  by  a  licensee 
which  is  (a)  incomplete  or  inaccurate  because 
of  careless  disregard  for  the  accuracy  of  the 
information  on  the  part  of  a  licensee  official. 
or  (b)  if  the  information,  had  it  been  complete 
and  accurate  when  reviewed  by  the  NRC. 
likely  would  have  resulted  in  regulatory 
action  such  as  a  »how  cause  order  or  a 
different  regulatory  position. 

3.  "Significant  information  identified  by  a 
licensee"  and  not  provided  to  the 
Commission  because  of  careless  disKgard  on 
the  part  of  a  licensee  official; 

4  An  action  by  plant  management  or  mid- 
level  management  in  violation  of  10  CFR  50.7 
or  similar  rwgulations  against  an  employee. 

5  A  failure  to  provide  the  notice  required 
by  10  CFR  Part  21, 

6.  A  failure  to  remove  an  individual  from 
unescorted  access  who  has  been  involved  in 
the  sale.  use.  or  possession  of  illegal  drugs 
within  the  protected  area  or  take  action  for 
on  duty  misuae  of  alcohol,  prescription 
drugs,  or  over-the-counter  drugs; 

7.  A  failure  to  take  reasonable  action  when 
observed  behavior  within  the  protected  area 
or  credible  information  concerning  activities 
within  the  protected  area  indicates  possible 
unfitness  for  duty  based  on  drug  or  alcohol 
use; 

8.  A  deliberate  failure  of  the  licensee's 
Employee  Assistance  Program  (EAP)  to  notify 
licensee's  management  when  EAP's  staff  is 
aware  that  an  individual's  condition  may 
adversely  affect  safety  related  activities,  or 

9.  The  failure  of  licensee  management  to 
take  effective  action  in  correcting  a  hostile 
work  environment. 

C  Severity  Level  ///—Violations  involving 
for  example: 

1  Incomplete  or  inaccurate  information 
that  IS  provided  to  the  NRC  (a)  because  of 
inadequate  actions  on  the  part  of  licensee 
officials  but  not  amounting  to  a  Seventy 
Level  I  or  II  violation,  or  (b)  if  the 
information,  had  it  been  complete  and 
accurate  at  the  time  provided,  likely  would 
have  resulted  in  a  reconsideration  of  a 
regulatory  position  or  substantial  further 
inquiry  such  as  an  additional  inspection  or 
a  formal  request  for  information, 

2  Incomplete  or  inaccurate  information 
that  the  NRC  requires  be  kept  by  a  licensee 
that  is  (a)  incomplete  or  inaccurate  because 
of  inadequate  actions  on  the  part  of  hcensee 
officials  but  not  amounting  to  a  Severity 
Level  I  or  II  violation,  or  (b|  if  the 
information,  had  it  been  complete  and 
accurate  when  reviewed  by  the  NRC,  likely 


"Th«  axampla  for  vioUtions  for  fitn«M-(ar-duty 
r«Ut«  to  violailoo*  of  10  CTR  Put  26. 


wouiu  nave  rpsuitcu  m  d  ii^i misideration  of 
a  regulatory  position  or  substantial  further 
inquiry  such  as  an  additional  inspection  o' 
a  formal  request  for  information; 

3  A  failure  to  provide  "significant 
information  identified  by  a  licensee  "  to  the 
Commission  and  not  amounting  to  a  Severity 
Level  1  or  II  violation; 

4.  An  action  by  first-line  supervision  or 
other  low-level  management  in  violation  of 
10  CFR  50.7  or  similar  regulations  against  an 
employee; 

5  An  inadequate  review  or  bilure  to 
review  such  that,  if  an  appropriate  review 
had  been  made  as  required,  a  10  CFR  Part  21 
report  would  have  been  made; 

6.  A  failure  to  complete  a  suitable  inquiry 
on  the  basis  of  10  CFR  Part  26,  keep  records 
concerning  the  denial  of  access,  or  respond 
to  inquiries  concerning  denials  of  access  so 
that,  as  a  result  of  the  failure,  a  person 
previously  denied  access  for  fitness-for-duty 
reasons  was  improperly  granted  access; 

7  A  failure  to  take  the  required  action  for 
a  person  confirmed  to  have  been  tested 
positive  for  illegal  drug  use  or  take  action  for 
onsite  alcohol  use;  not  iunounting  to  a 
Severity  Level  II  violation; 

8  A  failure  to  assure,  as  required,  that 
contractors  have  an  effective  fitness-for-duty 
program: 

9.  A  breakdown  in  the  fitness-for-duty 
program  involving  a  number  of  violations  of 
the  basic  elements  of  the  fitness-for-duty 
program  that  collectively  reflect  a  significant 
lack  of  attention  or  carelvssness  towards 
msetiagtheobieaivesof  lOCPR  26.10;  or 

10.  'f{imts  of  discrimination  or  restrictive 
agreements  which  are  violations  under  NRC 
regulations  such  as  10  CFR  50.7(f) 

D.  Severity  Level  /V— Violations  involving 
for  example: 

1 .  Incomplete  or  inaccurate  information  of 
more  than  minor  significance  that  is 
provided  to  the  NRC  but  not  amounting  to  a 
Severity  Level  I,  U,  or  III  violation; 

2.  Information  that  the  NRC  requires  be 
kept  by  a  licensee  and  that  is  incomplete  or 
iiuccurate  and  of  more  thtm  minor 
significance  but  not  amounting  to  a  Severity 
Level  I,  n,  or  ITI  violation; 

3.  An  inadequate  review  or  failure  to 
review  under  10  CFR  Part  21  or  other 
procedural  violations  associated  with  10  CFR 
Part  21  with  more  than  minor  safety 
significance, 

4.  Violations  of  the  requirements  of  Part  28 
of  more  than  minor  significance, 

5.  A  failure  to  report  acts  of  hcen.sed 
operators  or  supervisors  pursuant  to  10  CFR 
26  73;  or 

6.  Discrimination  cases  which,  in 
themselves,  do  not  warrant  a  Seventy  Level 
III  categorization 

SupplaBMnt  Vm — EuMryncy  PraparMlneaa 

This  supplement  provides  examples  of 
violations  in  each  of  the  four  severity  levels 
as  guidance  in  determining  the  appropriate 
seventy  level  for  violations  in  the  area  of 
emergency  preparedness.  It  should  be  noted 
that  citations  are  not  normally  made  for 
violations  mvolving  emergency  preparedness 
occurring  during  emergency  exercises. 
However,  where  exercises  reveal  (i)  training, 
procedural,  or  repietitive  failures  for  which 


corrective  actions  have  not  been  taken,  (ii)  an 
overall  concern  regarding  the  licensee's 
ability  to  implement  its  plan  in  a  manner  that 
adequately  protects  public  health  and  safety, 
or  (iii)  poor  self  critiques  of  the  licensee's 
exercises,  enforcement  action  may  be 
appropriate. 

A  Severity  Level  I — Violations  involving 
for  example: 

In  a  general  emergency,  licensee  failure  to 
promptly  (1)  correctly  classify  the  event,  (2) 
make  required  notifications  to  respKjnsible 
Federal.  State,  and  local  agencies,  or  (3) 
respond  to  the  event  (e.g.,  assess  actual  or 
potential  offeite  consequences,  activate 
emergency  resjxinse  facilities,  and  augment 
shif^  staff) 

B  Seventy  Level  //—Violations  involving 
for  example 

1.  In  a  site  emergency,  licensee  failure  to 
promptly  (1)  correctly  classify  the  event,  (2) 
make  required  notifications  to  reaponsible 
Federal,  State,  and  local  agencies,  or  (3) 
respond  to  the  event  (eg.,  assess  actual  or 
fKJtential  offsite  consequences,  activate 
emergency  resfxjnse  facilities,  and  augment 
shift  staffi;  or 

2.  A  licensee  failure  to  meet  or  implement 
more  than  one  emergency  planning  standard 
involving  assessment  or  notification. 

C.  Severity  Level  ///—Violations  involving 
for  example: 

1.  In  an  alert,  licensee  failure  to  promptly 
(1)  correctly  classify  the  event.  (2)  make 
required  notifications  to  responsible  Federal, 
State,  and  local  agencies,  or  (3)  respond  to 
the  event  (e.g..  assess  actual  or  potential 
offsite  consequences,  activate  emergency 
response' facilities,  and  augment  shift  staff); 

2.  A  licensee  failure  to  meet  or  implwnent 
one  emergency  planning  standard  involving 
assessment  or  notification,  or 

3.  A  breakdown  in  the  control  of  licensed 
activities  involving  a  number  of  violations 
that  are  related  (or.  if  isolated,  that  are 
recurring  violations)  that  collectively 
represent  a  potentially  significant  lack  of 
attention  or  carelessness  toward  licensed 
responsibilities 

D.  Severity  Level  /V— Violations  involving 
for  example: 

A  licensee  failure  to  meet  or  implement 
any  emergency  planning  standard  or 
requirement  not  directly  related  to 
assessment  and  notification. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  May,  1998 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
[FR  Dfx    q8-12S34  Filed  5-12-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District,  Fort 
Calhoun  Station,  Unit  No.  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulaton, 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Omaha  Public  Power 
District,  holder  of  Facility  Operating 
License  No  DPR— 40  for  operation  of  the 
Fort  Calhoun  Station.  Unit  No.  1  located 
in  Washington  Countv.  Nebraska 

Environmental  Assessment  Action 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
Omaha  Public  Power  District  from  the 
requirements  of  10  CFR  part  50, 
appendix  R,  Section  LII.O,  with  respect 
to  certain  unpressurized  components 
Section  III.O  requires  reactor  coolant 
pumps  be  equipped  with  an  oil 
collection  system  if  the  containment  is 
not  inerted  during  normal  operation 
The  collection  systems  shall  be  capable 
of  collecting  lube  oil  from  all  potential 
pressurized  and  unpressurized  leakage 
sites  in  the  reactor  coolant  pump  lube 
oil  systems.  Leakage  shall  be  collected 
and  drained  to  a  vented  closed 
container  that  can  hold  the  entire  lube 
oil  system  inventory. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  September  30,  1997.  as 
supplemented  by  letter  dated  January 
29,  1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  it  would  be  extremely  difficult 
for  the  licensee  to  design,  install,  and 
maintain  the  specified  portions  of  the 
collection  system  due  to  location, 
arrangement,  equipment  interferences, 
and  radiation  dose  as  low  as  reasonably 
achievable  (ALARA)  considerations. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption  The 
unpressunzed  components  at  issue  do 
not  present  a  significant  risk  of  oil 
leakage  that  could  lead  to  fire  in 
containment  during  normal  or  design 
basis  accident  conditions.  The  proposed 
action,  therefore,  will  not  increase  the 
probability  or  consequences  of 


accidents,  no  changes  are  being  made  in 
the  types  of  anv  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  e.\posure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirelv  within  the  restricted  area  as 
defined  m  10  CFR  part  20  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
.Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action   Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts  The  environmental  im.pacts  of 
the  proposed  action  and  the  ahemative 
action  are  similar 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (FES)  for  the  Fort  Calhoun 
Station,  Unit  No.  1,  dated  August  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  pohcv, 
on  April  27,  1998,  the  staff  consulted 
with  the  Nebraska  State  official.  .Ms 
Cheryl  Rodgers  of  the  Department  of 
Health,  regarding  the  environmental 
impact  of  the  proposed  action  The  State 
official  had  no  comments 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment,  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respiect  to  the 
proposed  action,  see  the  licensee  s  letter 
dated  September  30.  1997,  and 
supplemental  letter  dated  January  29, 
1998,  which  are  available  for  public 
inspection  at  the  Commission's  PubHc 
Ekxrument  Room,  which  is  located  at 


The  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the  W. 
Dale  Clark  Library,  215  South  15th 
Street,  Omaha,  Nebraska  68102. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  May  1998 

For  the  Nuclear  Regulatory  Commission. 
Ravna.rd  Wharton, 

Project  Manager  Project  Directorate  IV-2, 
Division  ofBeactor  Projects  lU/FV  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  98-12672  Filed  5-12-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-1021] 

Transnuclear.  Inc  :  Issuance  o^ 
Environn>ental  Assessment  and 
FifKling  of  No  Significant  Impact 

By  letter  dated  March  11,  1998, 
Transnuclear.  Inc,  (TN  or  appbcant) 
requested  an  exemption,  pursuant  to  10 
CFR  72.7,  from  the  requirements  of  10 
CFR  72  234(c).  TN,  located  in 
Hawthorne,  New  York,  is  seeking 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  approval  to 
fabricate  five  TN-32  dry  spwnt  fuel 
storage  casks  prior  to  receipt  of  a 
Certificate  of  Compliance  (COC).  The 
casks  are  intended  for  use  under  the 
general  license  provisions  of  subpart  K 
of  10  CFR  part  72  by  Duke  Power 
Company  (Duke)  at  the  McGuire 
Nuclear  Station  (McGuire)  located  in 
Cornelius.  North  CaroUna.  The  TN-32 
dry  spent  fuel  storage  cask  is  currently 
used  at  Surry  Power  Station  under  a 
site-specific  hcense. 

Environmental  Assessment  fEA) 

Identification  of  Proposed  Action:  The 
applicant  is  seeking  Commission 
approval  to  fabricate  five  ^^^}-32  casks 
pnor  to  ttie  Commission  s  issuance  of  a 
COC  The  applicant  requests  an 
exemption  from  the  requirements  of  10 
CFR  72  234ic),  which  state  that 
"Fabncetion  of  casks  under  the 
Certificate  of  Compliance  must  not  start 
pnor  to  receipt  of  the  Certificate  of 
Compiianre  for  t.'ie  cask  model."  The 
proposed  action  before  the  Commission 
IS  whether  to  grant  this  exemption 
under  K)  CFR  72  7 

Seed  for  the  Proposed  Action:  TN 
requested  the  exemption  to  ensure  the 
avaiiabihtv  of  storage  casks  so  that  Duke 
can  maintain  full  core  off-load 
capabiHtv  at  McGuire  McGuire  linit  2 
Will  lose  fuii  core  off-ioaa  capability  in 
August  2000.  McGuire  has  proposed  an 
initial  cask  loading  in  .September  2000. 
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To  support  training  and  dry  runs  prior 
to  the  initial  loading.  Duke  requests  the 
delivery  of  the  first  cask  by  January 
2000  TN  stales  that  to  meet  this 
schedule,  purchase  of  cask  components 
must  begin  promptly  and  fabrication 
must  begin  by  September  1998. 

The  1T4-32  COC  application,  dated 
September  24.  1997.  is  under 
consideration  by  the  Commission,  It  is 
anticipated,  if  approved,  the  TN-32 
COC  may  be  issued  in  late  1999. 

The  proposed  fabrication  exemption 
will  not  authorize  use  of  the  casks  to 
store  spent  fuel.  That  will  occur  only 
when,  and  if.  a  CCXH  is  issued  NRC 
approval  of  the  fabncation  exemption 
request  should  not  be  construed  as  an 
NRC  commitment  to  favorably  consider 
TN's  application  for  a  COC.  TN  will 
bear  the  risk  of  all  activities  conducted 
under  the  exemption,  including  the  risk 
that  the  five  casks  TN  plans  to  construct 
may  not  be  usable  because  they  may  not 
meet  specifications  or  conditions  placed 
in  a  COC  that  NRC  may  ultimately 
approve. 

Environmental  Impacts  of  the 
Proposed  Action:  The  Environmental 
Assessment  for  the  final  rule.  "Storage 
of  Spent  Nuclear  Fuel  in  NRC-Approved 
Storage  Casks  at  Nuclear  Power  Reactor 
Sites",  (55  FR  29181  (1990)  )  considered 
the  potential  environmental  impacts  of 
casks  which  are  used  to  store  spent  fuel 
under  a  COC  and  concluded  that  there 
would  be  no  significant* environmental 
impacts.  The  proposed  action  now 
under  consideration  would  not  permit 
use  of  the  casks,  but  only  fabrication. 
There  are  no  radiological  environmental 
impacts  from  fabrication  since  cask 
fabrication  does  not  involve  radiological 
or  radioactive  materials.  The  major  non- 
radiological  environmental  impacts 
involve  use  of  natural  resources  due  to 
cask  fabrication.  Each  TN-32  storage 
cask  weighs  approximately  100  tons  and 
is  fabricated  mainly  from  steel  and 
plastic.  The  estimated  500  tons  of  steel 
required  for  five  casks  is  expected  to 
have  very  little  impact  on  the  steel 
industry.  Additionally,  the  estimated  5 
Ions  of  plastic  required  for  five  casks  is 
insignificant  compared  to  the  millions 
of  tons  of  plastic  produced  annually 
Cask  fabrication  would  be  at  a  metal 
fabrication  facility,  not  at  the  reactor 
site.  Fabrication  of  five  casks  is 
insignificant  compared  to  the  amount  of 
metal  fabrication  performed  annually  in 
the  United  States.  If  the  casks  are  not 
usable,  the  casks  could  be  disposed  of 
or  recycled.  The  amount  of  material 
disposed  of  is  insignificant  compared  to 
the  amount  of  steel  and  plastic  that  is 
disposed  of  annually  in  the  United 
States.  Based  upon  this  information,  the 
fabrication  of  five  casks  will  have  no 


significant  impact  on  the  environment 
since  no  radioactive  materials  are 
involved,  and  the  amount  of  natural 
resources  used  is  minimal. 

Alternative  to  the  Proposed  Action: 
Since  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  are  not  evaluated.  The 
alternative  to  the  proposed  action  would 
be  to  deny  approval  of  the  exemption 
and.  therefore,  not  allow  cask 
fabrication  until  a  COC  is  issued. 
However,  the  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  would  be  the  same 

Given  that  there  are  no  significant 
differences  in  environmental  impacts 
between  the  proposed  action  and  the 
alternative  considered  and  that  the 
applicant  has  a  legitimate  need  to 
fabricate  the  casks  prior  to  certification 
and  is  willing  to  assume  the  risk  that  the 
fabricated  casks  may  not  be  certified  or 
may  require  modification,  the 
Commission  concludes  that  the 
preferred  alternative  is  to  grant  the 
exemption. 

Agencies  and  Persons  Consulted:  The 
North  Carolina  Division  of  Radiation 
Protection  was  consulted  about  the  EA 
for  the  proposed  action  and  had  no 
concerns. 

References  used  in  preparation  of  the 
EA: 

1.  NRC,  Environmental  Assessment 
Regarding  Final  Rule.  "Storage  of  Spent 
Fuel  in  NRC-Approved  Storage  Casks  at 
Power  Reactor  Sites."  55  FR  29181. 

2  NRC,  lOCFRpart  51. 
Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
foregoing  EA.  the  Commission  finds  that 
the  proposed  action  of  granting  an 
exemption  h^m  10  CFR  72.234(c)  so 
that  TN  may  fabricate  five  TN-32  casks 
prior  to  issuance  of  a  COC  will  not 
significantly  impact  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

This  application  was  docketed  under 
10  CFR  part  72.  Docket  72-1021.  For 
further  details  with  respect  to  this 
action,  see  the  application  dated  March 
11.  1998.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW, 
Washington.  DC  20555.  and  the  Local 
Public  Document  Room  at  the  J.  Murrey 


Atkins  Library.  University  of  North 
Carolina  at  Charlotte.  UNCC  Station. 
Charlotte.  NC  28223, 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  May  1998 

For  the  Nuclear  Regulatory  Commission. 
Susan  F.  Shankman, 

Acting  Deputy  Director.  Spent  Fuel  Project 
Office.  Office  of  Nuclear  Material  Safety  and 
Safeguards 
(FR  Doc  98-12670  Filed  5-12-98;  8:45  ami 

BILLING  COO€  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-1027] 

Transnuclear.  Inc  ;  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

By  letter  dated  January  23.  1998. 
Transnuclear,  Inc.  (TN  or  applicant) 
requested  an  exemption,  pursuant  to  10 
CFR  72.7.  from  the  requirements  of  10 
CFR  72.234(c).  TN,  located  in 
Hawthorne.  New  York,  is  seeking 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  approval  to 
fabricate  nine  TN-68  dry  spent  fuel 
storage  casks  prior  to  receipt  of  a 
Certificate  of  Compliance  (COC).  The 
TN-68  cask  is  similar  in  design  to  the 
TN-32  and  TN-40  dry  spent  fuel  storage 
casks  which  have  been  approved  for  use 
at  Independent  Spent  Fuel  Storage 
Installations  with  site-specific  licenses. 
The  TN-68  casks  are  intended  to  be 
used  by  PECO  Energy  Company  (PECO) 
at  the  Peach  Bottom  Atomic  Power 
Station  (PBAPS)  located  in  Delta, 
Pennsylvania,  under  the  general  license 
provisions  of  subpart  K  of  10  CFR  Part 
72. 

Environmental  .\ssessment  (EA) 

Identification  of  Proposed  Action:  The 
applicant  is  seeking  Commission 
approval  to  fabricate  nine  TN-68  casks 
prior  to  the  Commission's  issuance  of  a 
COC  The  applicant  requests  an    ' 
exemption  from  the  requirements  of  10 
CFR  72.234(c),  which  states  that 
"fabrication  of  casks  under  the 
Certificate  of  Compliance  must  not  start 
prior  to  receipt  of  the  Certificate  of 
Compliance  for  the  cask  model."  The 
proposed  action  before  the  Commission 
is  whether  to  grant  this  exemption 
under  10  CFR  72.7. 

Need  for  the  Proposed  Action:  TN 
requests  the  exemption  to  ensure  the 
availability  of  storage  casks  by  July 
2000.  so  that  PECO  can  maintain  full 
core  off-load  capabihty  at  PBAPS.  TN 
states  that  to  meet  this  schedule, 
purchase  of  cask  components  must 
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begin  promptly  and  fabncation  must 
begin  in  the  summer  of  1998,  The  TN- 
68  COC  application,  dated  January  23, 
1998.  is  under  consideration  by  the 
Commission,  It  is  anticipated,  if 
approved,  the  TN-68  COC  may  be 
issued  in  2000 

The  proposed  fabncation  exemption 
will  not  authorize  use  of  the  casks  to 
store  sf:)ent  fuel  That  will  occur  only 
when,  and  if,  a  COC  is  issued  NRC 
approval  of  the  fabncation  exemption 
request  may  not  be  construed  as  an  NRC 
commitment  to  favorably  consider  TN's 
application  for  a  COC  TN  will  bear  the 
nsk  uf  all  activities  conducted  under  the 
exemption,  including  the  risk  that  the 
nine  c^sks  TN  plans  to  construct  may 
not  be  usable  because  they  may  not 
meet  specifications  or  conditions  placed 
in  a  COC  that  NRC  may  ultimately 
approve. 

Environmental  Impacts  of  the 
Proposed  Action.  The  Environmental 
Assessment  for  the  final  rule.  "Storage 
of  Spent  Nuclear  Fuel  in  NRC-Approved 
Storage  Casks  at  Nuclear  Power  Reactor 
Sites'  (5.5  FR  29181  (1990)  ),  considered 
the  potential  environmental  impacts  of 
casks  which  are  used  to  store  spent  fuel 
under  a  COC  and  concluded  that  there 
would  be  no  significant  environmental 
imparts  The  proposed  action  now 
under  consideration  would  not  permit 
use  of  the  casks,  but  only  fabncation. 
There  are  no  radiological  environmental 
impacts  from  fabncation  since  cask 
fabrication  does  not  involve  radiological 
or  radioactive  materials.  The  major  non- 
radiological  environmental  impacts 
involve  use  of  natural  resources  due  to 
cask  fabrication.  Each  TN-68  storage 
cask  weighs  approximately  100  tons  and 
is  fabricated  mainly  from  steel  and 
plastic  The  estimated  900  tons  of  steel 
required  for  nine  casks  is  expected  to 
have  very  little  impact  on  the  steel 
industry    Additionally,  the  estimated  9 
tons  of  plastic  required  for  nine  casks  is 
insignificant  compared  to  the  miliions 
of  tons  of  plastic  produced  annually. 
Cask  fabrication  would  be  at  a  metal 
fabrication  facility,  not  at  the  reactor 
site.  Fabncation  of  nine  casks  is 
insignificant  compared  to  the  amount  of 
metal  fabrication  performed  annually  in 
the  United  States  If  the  casks  are  not 
usable,  the  casks  could  be  disposed  of 
or  recycled.  The  amount  of  material 
disposed  of  is  insignificant  compared  to 
the  amount  of  steel  and  plastic  that  is 
disposed  of  annually  in  the  L'nited 
States.  Based  upon  this  information,  the 
fabrication  of  nine  casks  will  have  no 
signifi(.ant  impact  on  the  environment 
since  no  radioactive  materials  are 
involved,  and  the  amount  of  natural 
resources  used  is  minimal. 


Alternative  to  the  Proposed  Action: 
Since  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  an\  alternatives 
with  equal  or  greater  environmental 
impact  are  not  evaluated.  The 
alternative  to  the  proposed  action  would 
be  to  deny  approval  of  the  exemption 
and.  therefore,  not  allow  cask 
fabncation  until  a  COC  is  issued. 
However,  if  a  COC  is  issued  and 
fabncation  of  the  casks  occurs,  the 
environmental  impacts  of  the  proposec 
action  and  the  alternative  action  would 
be  the  seme 

Given  that  there  are  no  significant 
differences  in  environmental  impacts 
between  the  proposed  action  and  the 
alternative  considered  and  that  the 
applicant  has  a  legitimate  need  to 
fabncate  the  casks  prior  to  certification 
and  is  willing  to  assume  the  nsk  that  the 
fabricated  casks  may  not  be  certified  or 
may  require  modification,  the 
Commission  concludes  that  the 
preferred  alternative  is  to  grant  the 
exemption. 

Agencies  and  Persons  Consulted  The 
Pennsylvania  Department  of 
Environmental  Protection  was  consulted 
about  the  EA  for  the  proposed  action 
and  had  no  comments 

References  used  in  preparation  of  the 
EA 

1  NRC,  Environmental  Assessment 
Regarding  Final  Rule,  "Storage  of  Spent 
Fuel  in  NRC-Approved  Storage  Casks  at 
Power  Reactor  Sites."  55  FR  29181 

2  NRC,  10  CFR  pari  51, 
Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51   Based  upon  the 
foregoing  EA.  the  Com.mission  finds  that 
the  proposed  action  of  granting  an 
exemption  from  10  CFR  72.234(c)  so     ' 
that  "TN  may  fabricate  nine  TN-68  casks 
prior  to  issuance  of  a  COC]  will  not 
significantly  impact  the  quality  of  the 
human  environment   .'Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

This  application  was  docketed  under 
10  CFR  part  72.  Docket  72-1027,  For 
further  details  with  respect  to  this 
action,  see  the  application  dated  January 
23,  1998,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW. 
Washington,  DC  20555.  and  the  Local 
Public  Document  Room  at  the  State 
Librar\'  of  Penns\lvania  Walnut  Street 


and  Commonwealth  Avenue, 
Harrisburg,  PA  17105. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  May  1998. 

For  the  Nuclear  Regulatory  Commission. 

SuMui  F  Shankman, 

Acting  Deputy  Director.  Spent  Fuel  Project 

Office.  Office  of  Nuclear  Material  Safety  and 

Safeguards. 

|FR  n<x    ^f<   ::f- 74  Filed  5-12-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Numbftf  07OO3O85   Lic«r««  Homb»r 
SNM-2001] 

Public  Meeting  To  Discuss  the 
Decommisstoning  of  the  Babcock  and 
Wikx>x  Shaltow  Land  Oisposai  Area  i'-' 
Parks  Township,  PA 

agency:  Nuclear  Regulatory 

Commission. 


ACTK5H:  Public  meeting. 


SUMMARY:  This  notice  is  to  inform  the 
public  of  8  meeting  to  discuss  the 
decommissioning  of  the  Babcock  and 
Wiicox  (B&W)  Shallow  Land  Disposal 
Area  (SLDA)  in  Parks  Township,  PA. 
The  meeting  will  be  held  on  May  27, 
1998  in  the  Leechburg  High  School 
Cafeteria  on  Siberian  Avenue,  in 
Leechburg,  PA  The  meeting  will  begin 
at  7  p.m.  and  will  end  at  930  p.m.  The 
meeting  will  consist  of  a  facilitated 
discussion,  followed  by  an  opportunity 
for  comments  by  interested  members  of 
the  public 

SUPPLBMENTARY  INFORMATION:  The  SLDA 
is  located  in  Armstrong  County,  PA, 
approximately  23  miles  east-northeast  of 
Pittsburg.  The  SLDA  consists  of  ten 
waste  disposal  trenches  comprising 
approximately  1.2  acres  surrounded  by 
a  40-acre  fenced  buffer  area.  The  SLDA 
was  formerly  owned  by  Nuclear 
Materials  and  Equipment  Corporation 
(NUMEC)  which  also  operated  the 
nearby  Apollo  Nuclear  Fuel  Fabrication 
Facility.  In  the  1960s  and  1970s,  the 
SLDA  was  used  by  NUMEC  to  dispose 
of  radioactively  contaminated  (primarily 
uranium  and  thorium)  and  non- 
radioactive wastes  in  accordance  with 
NRC  regulations  at  10  CFR  20.304.  NRC 
rescinded  10  CFR  20.304  in  1981.  In 
1967,  Atlantic  Richfield  Company 
(ARCO)  purchased  stock  in  NUVffiC  and 
then  sold  it  to  B&W  in  1971. 

In  September  1994,  B4W  submitted 
several  remediation  alternatives  for  the 
SLDA  to  NRC.  B&W's  preferred 
alternative  was  to  stabilize  the  waste  in 
place  by  covering  the  buried  waste  with 
a  soil  and  synthetic  cover  and  isolating 
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the  waste  from  the  groundwater  with 
slurry  walls,  grout  curtains  and  other 
engineered  barriers.  Based  on  B4Ws 
proposed  alternative  for 
decommissioning  the  SLX)A.  NRC 
published  a  notice  in  the  Federal 
Register  announcing  NRC's  intent  to 
develop  an  Envirorunental  Impact 
Statement  (EIS)  for  the 
decommissioning  of  the  site,  NRC 
conducted  an  EIS  scoping  meeting  in 
Leechburg.  PA.  on  January  26.  1995.  and 
released  a  scoping  summary  report  on 
May  30.  1995.  In  August  1997,  NRC 
completed  development  of  a  draft  EIS 
(DEIS)  and  published  a  Notice  of 
Availability  in  the  Fe^!*  s  <;  Kf'!.i''ier  on 
September  4.  1997.  ^K^^.  .v.Uivi.tiw  the 
DEIS  on  September  24.  1997,  so  that 
NRC  staff  could  develop  additional 
information  regarding  the  alternatives 
presented  in  the  DEIS. 

CONDUCT  Of  MerriNQ:  The  meeting  will 
be  held  on  May  27.  1998.  in  the 
Leechburg  High  School  Cafeteria  on 
Siberian  Avenue,  in  Leechburg,  PA.  The 
meeting  will  begin  at  7:00  p.m.  and  will 
end  at  9:30  p.m.  The  meeting  will  be 
facilitated  by  Mr.  F.  X.  Cameron.  NRC's 
Special  Counsel  for  Public  Liaison.  The 
purpose  of  this  meeting  will  be  to 
discuss,  with  representative 
stakeholders  and  the  public,  the  status 
of  the  decommissioning  of  the  SLDA. 
The  meeting  will  involve 
representatives  from  the  NRC.  local 
government  and  citizen  groups  and  the 
public.  These  representatives  will 
participate  in  a  facilitated  discussion.  In 
addition,  the  public  will  be  afforded  the 
opportunity  to  provide  comments  at 
specified  points  during  the  discussion. 

F0«  FURTHER  INFOfHIATION  CO»*TACT: 
Dominick  Orlando.  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T-8F37, 
Washington,  DC,  telephone  (301)  415- 
6749,  e-mail  DAO«NRC.GOV 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  May  1998 

For  the  Nuclear  Regulatory  Commission 
|ohn  W.N.  Hickey, 

Chief.  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
jFR  Doc  98-12678  Filed  5-12-98;  8:45  am) 
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Sunshine  Act  Meeting 

AGENCY  HOLWNQ  THE  MEETINO:  NucIear 
Regulatory  Commission. 


DATE:  Weeks  of  May  11.  18,  25.  and  June 

1, 1998. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  3?   .j.NS.DFaED 

WeekofMayll 

Wednesday.  May  13 

10:30  a.m.     Affirmation  Session  (Public 
Meeting) 

a;  Final  Rule:  Amendments  to  10  CFR 
Parts  30,  40,  50,  70,  and  72-Self- 
Guarantee  of  Decommissioning 
Funding  by  Non-Profit  and  Non- 
Bond  Issuing  Licensee 

b:  Final  Rule:  Revision  of  10  CFR 
32.14  (D)  to  Place  Timepieces 
Containing  Gaseous  Tritium  Light 
Sources  on  the  Same  Regulatory 
Basis  as  Timepieces  Containing 
Tritium  Paint  (Contact:  Ken  Hart, 
301-415-1659) 

Week  of  May  18— Tentative 

There  are  no  meetings  the  week  of 
May  18. 

Week  of  May  25— Tentative 

Friday,  May  29 

10:30  a.m.     Affirmation  Session  (Public 

Meeting)  (if  needed) 
1:00  p.m.     Briefing  on  Investigative 

Matters  (Closed — Ex.  5  and  7) 

Week  of  June  1 — Tentative 

Wednesday,  June  3 

8:30  a.m.     Briefing  on  Remaining  Issues 
Related  to  Proposed  Restart  of 
Millstone  Unit  3.  (Public  Meeting) 
(Contact:  Bill  Travers,  301^15- 
1200) 

12:30  p.m.     (Continuation  of  Millstone 
meeting.) 

Thursday.  June  4 

3:30  p.m.     Affirmation  Session  (Public 
Meeting)  (if  needed) 

Friday.  June  5 

10:00  a.m.     Briefing  by  EPRI  on  their 
Strategic  Plan  for  the  Future  (Public 
Meeting) 
•The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  Person  for  more  information: 
Bill  Hill  (301)  415-1661. 


The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 


ADOtTlONAL  INFORMATIOW:  The 
Commission  meeting.  'Discussion  of 
Management  Issues  (Closed — Ex.  2  and 
6).'  previously  scheduled  for  Thursday. 
April  30.  was  held  on  Thursday.  May  7. 


This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington.  DC.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  an-  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wm.h@iirc.gov  or 
dkw^nrc.gov. 
•        *        •        •        •- 

William  M   Hill.  Jr., 

SECY  Traclung  Officer  Office  of  the  Secretary. 

IFR  Doc  98-12793  Filed  5-8-98;  4:17  pm) 
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NUCLEAR  REGULATORY 
COMMiSSiON 

Notice  of  Availabiltty  of  Draft  NUREG- 
1628    Staff  Responses  to  Frequently 
Asked  Questions  Concerning 
Decommissioning  of  Nuclear  Power 
Reactors;  Correction 

agency:  Nuclear  Revjuiaton 
Commission. 

ACTION:  Notice  of  availability; 
Correction. 

SUMMARY:  This  do(  u-u'iit  <  orr*-.  ts  a 
notice  appearing  in  the  Federal  Register 
on  April  27,  1998  (63  FR  iitH-  r   ttial 
announces  the  availability  of  Draft 
NUREG-1628  and  requests  public 
comment  on  the  draft  report  This  action 
is  necessary  to  include  an  inadvertent 
omission  of  the  comment  expiration 
date. 

POR  PURTHER  INFORMATION  CONTACT:  John 
L  Mums.  Division  o!  Reactor  Program 
Management.  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001;  telephone:  301  415-3166. 

SUPPLEMENTARY  INFORMATION:   /)  .'.Vs/The 

^;;. ;:.-;.:  pv:.-'-.:  t^xpires  U'-^uDtiT  1, 

1998. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  May  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Sfvmour  H    VVeias, 

D;,-tx;^..  .\^:.  Power  Reactors  and 
Decommissioning  of  Project  Directorate. 
Division  of  Reactor  Project  Management. 
Office  of  Nuclear  Reactor  Regulation 
IFR  Doc  98-12671  Filed  5-12-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-39963;  File  No  SR-CBOE- 
98-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Imniediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Exchange  Fees 

May  6, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '■  and  Rule  19!>-4  -'  thereunder, 
notice  is  hereby  given  that  on  .^pril  22, 
1998.  the  Chicago  Board  Options 
Exchange,  Int  ("CBOE"  or    Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or    Commission"] 
the  propo.sed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  items 
have  been  prepared  bv  the  CBOE  '  The 
Commission  is  publishing  this  notice  ic- 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I,  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Tht-  CBOE  IS  proposing  to  change  its 
Order  Book  Official  ("book")  rate 
S(  nedule  for  index  options.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  CBOE  and  at 
the  Commission 

II.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  fih.nt;  with  the  Commission,  the 

CBOE  mtJuded  .statements  conceminc 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  piaces  specified 
m  Item  W  below   The  CBOE  has 
prepared  sum.manes.  set  forth  in 


sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  book  fee 
schedule  applicable  to  index  options. 
The  Exchange  recently  changed  the 
book  fees  for  equity  options.*  The  book 
fees  are  billed  at  the  end  of  each  month 
and  so  this  change  will  be  reflected  in 
the  bills  for  all  May  transactions.  These 
fees  changes  are  being  implemented  by 
the  Exchange  pursuant  to  CBOE  Rule 
2.22.  Under  the  new  schedule,  index 
option  book  execution  services  will  be 
capped  at  a  rate  of  $1.25  p>er  contract. 
The  current  rate  schedule  for  index 
options  assess  various  charges  for  book 
executions  dejjending  on  the  premium 
and  the  order  size.  The  current  schedule 
for  index  options  is  as  follows: 


Premium  * 


Frst  ten 
cxvTtracts 


Eleven  and 
above 


AccomrnoOation  LcuKJatrans 

Cabinet  traoes    

Under  SO  50  

$0  50-1    

1-2  „ 

2-4  


8-14  „.. 

14-20  -„... 

20  and  attove 


$0.10 
0.10 
0.35 
0.525 
0.63 
0.77 
1.05 
1.40 
1.75 
2.10 


$0.10 
0.10 
0.28 
0.456 
0.525 
0.63 
0.91 
1.05 
1.295 
1.61 


The  new  schedule  will  be  as  follows: 


Premium 

First  ten 
contracts 

Eleven  and 
above 

Accommodation  Liquidations  „ „ 

CaDinet  trades        . _.^.^ _..... ^.....„ _..... ... 

$0.10 
0.10 
0.36 
0.525 
0.63 
0.77 
1.05 
1J?5 
1.25 

$0.10 
0.10 

Under  SO  50   „ .„ 

$0  50- 1    „„ „ 

4-8  _ _ „ 

8-14                „ 

0.28 

0.456 

0.525 

0.63 

0.91 

1.05 

14  and  aoove  _„ . .......... . „ ..». 

1.25 

'  15  U.S.C  78«(b)(l). 

» 17  CFR  240.19b-*. 

*Th«  proposed  rule  change  required  a  technical 
amendment  to  clarify  the  fee  schedule.  Telephone 
conversation  between  Timothy  Thompson.  Senior 
Attorney.  CBOE.  and  Karl  Varner,  Staff  Attorney, 
SEC,  on  April  29.  1998. 


«SKnrities  Exchange  Act  Mhm  NOb  SMlt 
(February  4. 1996).  63  FR  7019  (Ptbnury  11, 1998) 
[File  No.  SR-CBOE-9»-0il  (changing  the  book  fee 
rate  for  equity  options  to  $0.45  per  contract). 

'  Premium  equals  the  option  price  in  dollars, 
calculated  on  a  pw-«bu«  basis  for  equity  option 
contracts,  and  calcttktKi  on  a  pw-unit  basis  for 


Index  option  contracts.  The  ranges  sat  forth  includa 
their  lower  bounds. 

Accommodation  liquidations  and  cabinet  trades 
are  oS-market  trades  at  a  pries  of  SI  par  option 
contract 

The  definitions  were  clarined  during  a  telephone 
conversation  bet^vaen  Timothy  Thompson,  Senior 
Attorney,  CBOE.  and  Karl  Vamar.  SuS  Attorney. 
SEC  on  May  i,  1998. 
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As  with  the  previous  schedule. 
cabinet  trades/accommodation 
liquidations,  as  described  in  CBOE 
Rules  6  54  and  21.15.  will  continue  to 
be  charged  $0.10  per  contract.  In 
addition,  as  in  the  previous  schedule, 
no  execution  fee  will  be  assessed  for 
market  orders  for  any  index  option  sent 
to  the  book  prior  to  the  opening  and 
executed  during  opening  rotation.  Also, 
as  before,  no  execution  fee  will  b© 
assessed  for  limit  orders  in  options  on 
the  Standard  4  Poor's  100  Index  sent  to 
the  book  prior  to  the  opening  and 
executed  during  opening  rotation.  The 
new  fee  schedule  should  reduce  the 
overall  Order  Book  Official  book  fees 
paid  by  all  Exchange  members.  The 
Exchange  believes  that  the  reduction  in 
the  book  fees  will  allow  the  Exchange  to 
compete  more  effectively  for  business  in 
these  types  of  products 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act." 
in  general,  and  furthers  the  objectivef  of 
Section  6(b)(4)  of  the  Act '  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  CBOE 
members. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the  , 

proposed  rule  change  will  not  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  establishes 
or  changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange  and.  therefore, 
has  become  effective  immediately  upon 
Filing  with  the  Commission,  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act*  and 
subparagraph  (e)(2)  of  Rule  19b— 4  * 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  app>ears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rV.  Solicitation  of  Commeuli 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.'° 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-16  and  should  be 
submitted  by  June  3.  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Maq^arei  H.  McFariand, 
Deputy  Secretary 
|FR  Doc  98-12707  Filed  5-12-98;  8:45  am] 
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S«l!-HegL<i;itory  Organizations.  Notice 
o(  Filing  ot  Proposed  Rule  Change, 
and  Amendment  No  1  Thereto,  by  the 
Chicago  Board  Options  Enchange, 
Incorporated  Relating  To  Listing  and 
Trading  Warrnnis  on  a  Narrow-Based 
Index 

May  6.  1998 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act  ").'  and  Rule  19b-4  thereunder.  ^ 
notice  is  hereby  given  that  on  April  23. 
1998.  the  Chicago  Board  Options 


Exchange,  incorporated  (  "CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Exchange 
also  submitted  an  amendment  to  the 
filing  dated  April  30.  1998.3  jhe 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  and  Amendment  No.  1  from 
interested  persons. 

I  Self-Rp^ulator>  Organization's 
StalpmenI  of  the  rrrms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
warrants  on  an  equal  dollar- weigh  ted, 
narrow-based  index  ("Index"), 
comprised  of  15  to  20  actively  traded 
common  stocks,  no  more  than  four  of 
which  will  be  foreign  issued  and  traded. 
The  remaining  stocks  will  be  listed  on 
the  American  Stock  Exchange. 
Incorporated  ("Amex ").  New  York  Stock 
Exchange.  Incorporated  ("NYSE")  or 
through  the  facilities  of  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  ("Nasdaq") 
system  and  are  reported  national  market 
system  securities  ("Nasdaq/NMS").  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

II  Sp|f-Rp^ulator\  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  represented 
that  it  did  not  receive  any  comments  on 
the  proposed  rule  change.  The  text  of 
those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  permitted  to  list  and 
trade  stock  index  warrants  under  CBOE 
Rule  31. 5E.  The  Exchange  now  is 
proposing  to  list  and  trade  cash-settled, 


•15US.C  78f(b). 

'  15  U.S.C  7ef(bH4). 

•  IS  U.S.C  78»(b)(3MAKm. 

•17CFR240.19b-4(aH2l 


■<>ln  reviewing  this  propoul.  tha  CommiMion  has 
considered  the  proposed  rule  change's  impact  on 
efficiency,  competition,  end  capital  fonnalion.  IS 
U.S.C.  78c(n. 

"17CFR200.3O-3(aKl2) 

M5U.S.C78sO)Ml) 

<  17  CFR  240  19b-«. 


'See  Letter  from  Stephanie  C.  MuUins.  Attorney. 
CSOE  to  Marianne  H.  Duffy.  Special  Counsel. 
Division  of  Market  Regulation.  SEC.  dated  April  30, 
1996  ("Amendment  No.  1").  Amendment  No  1 
clarifies,  among  other  things,  that  the  Index,  as 
defined  above,  is  narrow-based  and  will  comply 
with  the  generic  narrowbesed  margin  requirements 
(OBOE  Rule  30  53)  and  position  limited 
requirements  (CBOE  Rule  30.3SI  of  the  Exchange. 
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stocit  index  warrants  linked  to  the 
Index,  .At  the  time  of  listing  and  trading. 
the  warrants  will  meet  ail  of  the  generic 
criteria  for  stock  index  warrants  as  set 
forth  in  Exchange  Rule  31.5E.- 

Rule  31  5E  requires,  among  other 
things,  that:  (1)  the  issuer  has  a  tangible 
net  worth  in  excess  of  $250,000,000  and 
otherwise  substantially  exceeds 
earnings  .f^quirements  in  Rule  31.5(A) 
or  meet  the  alternate  guidelines  in 
paragraph  (4)  of  Rule  31.5E;  (2J  the  terrr; 
of  the  warrants  shall  be  for  a  period 
ranging  from  one  to  five  vears  from  date 
of  issuance.  (3)  the  minimum  public 
distribution  of  such  issues  shall  be 
1,000.000  warrants,  together  with  a 
minimum  of  400  public  holders,  and 
have  an  agj^regate  market  value  of 
$4,000,000:  and  (4!  foreigr.  country 
securities  or  .American  Depositary 
Receipts  that  are  not  subiect  to  a 
comprehensive  surveillance  agreement 
and  have  less  than  .S0%  of  their  global 
trading  volume  in  dollar  value  m  the 
I'nited  States,  shall  not.  in  the 
aggregate  represent  more  than  20%  of 
the  weight  of  an  index,  unless  such 
index  is  otherwise  approved  for  warrant 
or  option  trading 

Index  Design  and  Stock  Selection 
Criteria  The  Exchange  represents  that 
the  Index  will  be  categorized  as  narrow- 
based.  The  stocks  to  be  included  in  the 
Index  will  be  selected  by  a  member  firm 
of  the  Exchange  and  will  be  announced 
at  or  as  close  as  possible  to  the  time  of 
the  offenng,  and  included  in  the  Issuer's 
offering  materials  The  component 
stocks  in  the  Index  will  meet  the 
following  criteria  prior  to  trading  of  the 
warrants:  (1)  minimum  market 
capitalization  of  $150  million,  except 
that  two  component  stocks  m.ay  have  a 
market  capitalization  of  not  less  than 
$50  million;  (2)  trading  volume  during 
each  of  the  six  months  prior  to  the 
offenng  of  the  warrants  of  not  less  than 
one  million  shares,  except  that  two  of 
the  component  securities  ma\  have  a 
trading  volume  during  each  of  the  six 
months  prior  to  the  offering  of  the 
warrants  of  not  less  than  500,000  shares; 
(3)  at  least  80  percent  of  the  component 
stocks  will  meet  the  then  current  criteria 
for  standardized  options  trading  set 
forth  in  CBOE  Rule  5  3  and.  (4)  at  least 
80%  of  the  Ii'idex  components  will  be 
listed  on  the  .^mex,  NYSE,  or  will  be 
Nasdaq/NMS  securities. 

Calculation  and  Dissemination  of  the 
Index  Value.  The  Index  will  be 
calculated  using  an  equal  dollar- 
weighting  methodology  designed  to 
ensure  that  each  of  the  component 
securities  is  represented  in  an 
approximately  equal  dollar  amount  in 
the  Index.  To  create  the  Index,  a 
portfolio  of  equity  securities  will  be 
established  bv  a  member  firm  of  the 


Exchange  jepresenting  an  investment  of 
$10,000  in  each  component  security 
(rounded  to  the  nearest  whole  share). 
The  value  of  the  Index  will  equal  the 
market  value  of  the  sum  of  the  a.ssigned 
number  of  shares  of  each  of  the 
component  securities  divided  by  an 
Index  divisor.  The  Index  divisor 
initially  will  be  set  to  provide  a 
benchmark  value  of  100  at  the  time  that 
the  warrants  are  priced  for  sales  to  the 
investing  public 

The  number  of  shares  of  each 
component  stock  m  the  Index  will 
remain  fixed  except  m  the  event  of 
certain  tvpes  of  corporate  actions  such 
as  the  payment  of  a  dividend  (other  than 
an  ordinary  cash  dividend),  a  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offenng,  distnbution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  secunties.  The  number  of 
shares  of  each  component  security  also 
may  be  adjusted,  if  necessary,  in  the 
event  of  a  merger,  consolidation, 
dissolution,  or  liquidation  of  an  issuer 
or  in  certain  other  events  such  as  the 
distnbution  of  propertv  by  an  issuer  to 
shareholders,  the  expropriation  or 
nationalization  of  a  foreign  issuer,  or  the 
imposition  of  certain  foreign  taxes  on 
shareholders  of  a  foreign  issuer.  Shares 
of  a  com.poneni  sec  unty  may  be 
replaced  (or  supplemented]  with 
another  security  linly  under  certain 
circumstances,  such  as  in  the  event  of 
a  merger  or  consolidation,  the 
conversion  of  a  component  security  into 
another  class  of  security,  the 
termination  of  a  depositary  receipt 
program,  or  the  spin-off  of  a  subsidiary.* 
If  the  security  remains  m  the  Index,  the 
number  of  shares  of  the  security  may  be 
adjusted  to  the  nearest  whole  share  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  all  cases,  the  divisor  will  be 
adjusted,  if  necessary',  to  ensure 
continuity  of  the  value  of  the  Index. 

Prices  for  any  non-U. S.  traded  stock 
included  in  the  index  will  be  based 
upon  prevailing  prices  for  such  stock(s) 
at  their  primary  exchange{s).  Primary 
and  backup  pricing  sources  will  be  used 
to  obtain  pnces  for  such  stocks.  All  non- 
Li. S  traded  stocks  will  be  valued  in  U.S. 
dollars  using  each  country's  cross- rate 
to  the  U.S.  dollar.  Bloomberg's 
composite  New  York  rates,  or 
comparable  rates,  quoted  at  2:00  p.m. 
Chicago  time  the  previous  day.  will  be 
used  to  convert  any  non-U. S.  traded 
stock  price  from  the  respective  countries 


*  No  attempt  will  be  made  to  find  a  replacement 
stock  or  to  otherwise  compensate  for  a  stock  which 
is  extinguished  due  to  bankruptcy  or  similar 
circumstances. 


to  U.S.  dollars.  If  there  are  several 
quotes,  the  first  quoted  rate  in  that 
minute  vnll  be  used  to  calculate  the 
Index.  In  the  event  that  there  is  no 
Bloomberg  exchange  rate  for  a  country's 
airrency  at  2:00  p.m.  the  previous  day, 
stocks  will  be  valued  at  the  first  U.S. 
dollar  cross-rate  quoted  before  2:00  p.m. 
Chicago  time  the  previous  day. 

The  value  of  the  Index  will  be 
calculated  and  disseminated  by  CBOE 
every  15  seconds. 

Index  Warrant  Trading  (Exercise  and 
Settlement).  The  warrants  will  be  direct 
obligations  of  their  issuer,  sub)ect  to 
cash  settlement  in  U.S.  dollars  and  will 
be  exercisable  throughout  their  life  (i.e., 
American-Style)  or  exercisable  at 
expiration  [i.e.,  European-Style).  Upon 
exercise  (or  at  the  warrant  expiration 
date  in  the  case  of  warrants  with 
European-Style  exercise),  the  bolder  of 
a  Warrant  structured  as  a  "put"  will 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  value  of  the  Index  has 
declined  below  a  pre-stated  cash 
settlement  value.  Conversely,  upon 
exercise  (or  at  the  warrant  expiration 
date  in  the  case  of  warrants  with 
European-Style  exercise),  the  holder  of 
a  Warrant  structured  as  a  "call"  will 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  value  of  the  Index  has 
increased  above  the  pre-stated  cash 
settlement  value.  Warrants  that  are  "out- 
of-the-money"  at  the  time  of  expiration 
will  expire  worthless. 

Warrant  Listing  Standards  and 
Customer  Safeguards.  Sales  practice 
rules  applicable  to  the  trading  of  index 
warrants  are  provided  for  in  Exchange 
Rule  30,50  and  to  the  extent  provided 
by  Rule  30,52  they  are  also  contained  in 
Chapter  IX  of  the  Exchange's  Rules. 
Rule  30.50  governs,  among  other  things, 
communications  with  the  public.  Rule 
30.52  subjects  the  transaction  of 
customer  business  in  stock  index 
warrants  to  many  of  the  requirements  of 
Chapter  IX  of  the  Exchange's  rules 
dealing  with  public  customer  business, 
including  suitability.  For  example,  no 
member  organization  may  accept  an 
order  from  a  customer  to  purchase  a 
stock  index  warrant  imless  that 
customer's  account  has  been  approved 
for  options  transactions.  The  same 
suitability  and  use  of  discretion 
provisions  that  are  applicable  to 
transactions  in  options  will  be  equally 
appUcable  to  the  warrants  pursuant  to 
CBOE  rules.  The  listing  and  trading  of 
index  warrants  on  the  Index  will  be 
subject  to  these  guidelines  and  rules. 

Other  Applicable  Exchange  Rules.  As 
previously  stated,  the  CBOE  represents 
that  the  Index  will  be  categorized  as 
narrow-based.  As  such,  the  generic 
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narrow-based  standards  rw^ardwiK 
margin  requirements  provided  for  under 
Exchange  Rules  30.53  and  12.3  will 
apply.  The  applicable  generic  narrow- 
based  position  and  exercise  limits  will 
be  determined  pursuant  to  Exchange 
Rule  30.35. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5)*  in  particular,  in  that  it  will 
permit  trading  in  warrants  based  on  the 
Index  pursuant  to  Exchange  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C,  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  and  Amendment  No.  1  thereto, 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W  .  Washington.  DC. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 


inspection  aii<j  copying  at  the  J>rincipal 
office  of  CBOE.  All  submissions  should 
refer  to  file  number  SR-CBOE-98-17 
and  should  be  submitted  by  June  3, 
1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 

Margaret  H.  McFarland. 
Deputy  Secretary 
(FR  Doc  98-12708  Filed  5-12-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 

COMMISSiON 

(Reieas*  No  34  39973.  Flie  No  SR-NYSE- 
9»-12] 

SelfRequlatory  Organizations:  Notice 
of  Fiimg  of  Proposed  Rule  Change  and 
Amendment  No    1  Thereto  by  the  New 
York  Stock  Exchange,  Inc    Relating  To 
Changes  <o  Bond  Listing  Procedures 
and  Practices 

May  7.  1998 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  notice  is  hereby  given  that  on 
April  15,  1998,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  On 
April  30.  1998.  the  NYSE  submitted  to 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Listed  Company  Manual  to  make  certain 
changes  regarding  the  listing 
requirements  for  debt  securities  and 
other  debt  security  practices. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 


»  15  U  S.C.  78f. 

•  15  U.S.C  78f(b)(5). 


'  17  CFR  200.3O-3(a)(12)  (1994). 

'15USC.  78«(b)(l). 

'  In  Amendment  No.  1.  lb*  Exchange  made 
technical  corrections  to  the  (jropcxed  rule  change 
and  clarified  the  purpoee  of  the  prupvsal.  See  Letter 
from  lames  E  Buclt.  Senior  Vice  President  and 
Secretary.  NYSE,  to  Michael  Walinslias.  Deputy 
Aasociate  Director,  Division  of  MarkLet  Supervision, 
dated  April  29.  1098  ("Amendment  No.  1"J. 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  make 
certain  changes  to  its  rules,  standards 
and  procedures  relating  to  debt 
securities.  The  changes  are  designed  to 
facilitate  the  process  for  listing  debt 
securities  on  the  Exchange  and  to 
update  certain  rules  and  policies  to 
conform  to  todays  practices. 

(a)  Interest  Payments.  Paragraph 
JU4.18  (Interest  Payments)  of  the  Listed 
Company  Manual  requires  an  issuer  or 
its  paying  agent  to  notify  the  Exchange 
whenever  it  makes  an  interest  payment. 
The  obligation  can  be  satisfied  through 
the  use  of  confirmation  cards  where  that 
is  appropriate.  It  also  requires  the  issuer 
to  notify  the  press  and  the  Exchange 
whenever  it  does  not  meet  its  interest 
obligations.  The  Exchange  proposes  to 
delete  the  obligation  to  inform  the 
Exchange  of  interest  payments,  whether 
by  confirmation  cards  or  otherwise. 

Instead,  the  Exchange  feels  that 
reliance  upon  an  issuer's  obligation  to 
report  its  failure  to  meet  a  payment 
obligation  adequately  protects  the 
holders  of  debt  securities.  The  Exchange 
is  also  proposing  to  add  to  the  end  of 
Paragraph  204.18  a  cross-reference  to 
202.00,  which  reminds  issuers  that  they 
are  required  to  disclose  material 
information  (including  the  inability  to 
meet  payment  obligations). 

The  Exchange  believes  that  the 
issuer's  obligation  to  report  immediately 
to  the  press  and  the  Exchange  a  failure 
to  meet  an  interest  payment  or  any 
unusual  circumstance  or  condition 
relating  to  its  ability  to  meet  an  interest 
payment  makes  the  practice  of  mailing 
and  collecting  interest  payment 
confirmation  cards  an  administrative 
burden  that  is  not  necessary  to  the 
proper  monitoring  and  surveillance  of 
debt  securities. 

(bj  Multiple  Facsimile  Signatures. 
Paragraph  501.06  (Bond  Signatures) 
requires  bonds  to  be  executed,  either 
manually  or  by  facsimile  machine,  by 
two  of  the  issuer's  officers.  Whether  the 
issuer  uses  one  facsimile  signature  (and 
one  manual  signature)  or  two  facsimile 
signatures,  the  Exchange  currently 
requires  the  issuer  to  submit  an  opinion 
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of  counsel  that  states  that  the  use  of 
each  facsimile  signature  (a)  is 
specifically  authorized  by  {or  at  least  is 
not  inconsistent  withl  the  issuer's 
charter  or  by-iaws  and  the  issue's 
indenture,  and  (b)  is  valid  and  effective 
under  the  laws  of  the  state  of  the 
issuer's  incorporation  In  the  case  of  the 
use  of  a  single  facsimile  signature,  the 
opinion  of  counsel  must  also  state  that 
the  actual  facsimile  signature  to  be  used 
has  been  duly  adopted  In  the  case  of 
the  use  of  two  facsimile  signatures,  the 
issuer  is  required  to  submit  to  the 
Exchange  the  board  resolution  adopting 
the  actual  signatures  to  be  used 

The  Exchange  believes  that  it  remains 
appropnate  to  subfecl  an  issuer's  use  of 
facsimile  signatures  to  each  of  those 
requirements.  However,  the  Exchange 
believes  that  it  is  not  necessarv'  to 
require  the  issuer  to  provide  opinions  of 
counsel  and  board  resolutions  to  the 
Exchange  in  connection  with  those 
requirements 

■The  Exchange  therefore  proposes  to 
continue  to  require  issuers  to  authorize 
the  use  of  facsimile  signatures,  to  adopt 
the  specific  facsimile  signatures  to  be 
used,  to  comply  with  charter,  by-law 
and  indenture  provisions  and  to  comply 
with  state  laws,  but  to  discontinue  the 
practice  of  requiring  issuers  to  submit 
opinions  of  counsel  and  board 
resolutions  in  respect  of  those 
requirements.  The  Exchange  believes 
that  improvements  in  facsimile 
technology,  increased  acceptance  of 
facsimile  signatures  in  the  business 
world  and  the  streamlining  of  the  listing 
process  will  justify  the  proposed 
updating  of  rules  regulating  the  use  of 
facsimile  signatures.  ' 

Id  Discharge  of  Obligation  upon 
Defauh  of  Funds.  Paragraph  602.01 
(Requirements  for  a  Depository  for 
Funds)  and  Subparagraph  (D)  of 
paragraph  703  06  each  require,  in  part, 
that  a  debt  security's  indenture  may  not 
discharge  the  issuer's  payment 
obligation  if  the  funds  representing 
payment  are  deposited  with  the  trustee, 
depository  or  paying  agent  more  than 
ten  days  before  the  date  on  which  the 
funds  become  available  to  bond  holders. 
The  prohibition  addresses  the  practice 
of  depositing  securities  with  the  trustee 
in  advance  of  a  payment  obligation  as  a 
way  of  satisfying  a  restrictive  covenant 
where  the  indenture  does  not  provide 
for  prepayment 

The  Exchange  adopted  those 
provisions  to  protect  bondholders  pnor 
to  the  enactment  of  the  Trust  Indenture 
Act  and  the  widespread  use  of  early  call 
provisions.  However,  the  practice  of 
advance  security  deposits  is  no  longer 
in  use  That  plus  (a)  the  protections 
afforded  to  bondholders  by  the  Trust 


Indenture  .Act  and  (b)  the  fact  that  an 
issuer's  defeasance  does  not  normally 
discharge  the  issuer  s  fjayment 
obligation  to  the  bondholder  as  set  forth 
in  the  debt  instrument  have  led  the 
Exchange  to  believe  that  it  is 
appropriate  to  remove  the  prohibition 
from  the  Listed  Company  Manual. 

(dl  Clearance  of  Terms  Subparagraph 
(B)  (Clearance  of  Terms)  of  Paragraph 
703.06  currently  asks  an  issuer  to 
submit  the  indenture  and  registration 
terms  to  the  Exchange  prior  to  applying 
to  list  the  bond  and  to  receive  the 
Exchange's  clearance  of  the  terms  of 
those  doc:uments  before  the  company  is 
permitted  to  use  a  "listing  intention 
statement"  m  the  offering  prospectus 
The  Exchange  no  longer  believes  tha; 
early  submission  and  prior  clearance  are 
necessary  to  the  listing  process  and 
proposes  to  eliminate  both 
requirements. 

Today,  in  determining  whether  a 
bond  qualifies  for  listing  on  the 
ExcJiange,  the  Exchange  determines 
whether  (a)  the  issuer's  equitv  security 
is  listed  on  the  Exchange  (in  which  case, 
the  issue's  debt  securities  qualify  for 
listing)  or  fb)  if  the  issuer  does  not  list 
Its  equity  security  on  the  Exchange,  a 
nationally  recognized  security  rating 
organization  has  rated  the  debt  issue  no 
lower  than  a  Standard  k  Poors'  "B  " 
rating  or  its  equivalent  .As  a  result,  the 
Exchange  no  longer  needs  to  pre-clear 
the  issuer's  financial  statements  and  the 
like  in  determining  whether  the  debt 
security  qualifies  for  an  Exchange 
listing.  The  one  itemi  that  has  required 
the  Exchange  to  continue  to  review 
indenture  terms  has  been  the 
prohibition  against  defeasance 
discussed  in  paragraph  (iii)  above. 
However,  by  eliminating  that 
requirement,  the  Exchange  eliminates 
the  last  justification  of  its  need  to  pre- 
clear  indenture  and  registration  terms 
Of  course,  if  an  issuer  is  uncertain  as  to 
whether  it  will  qualify  for  listing,  it  is 
welcome  to  contacrt  the  Exchange  to 
discuss  the  issue's  eligibility  pnor  to 
engaging  in  the  process  of  completing  a 
listing  application 

The  Exchange  also  proposes  to  make 
some  non-substantive  changes  to 
Subparagraph  (B)  that  clarifies  the 
remaining  portions  of  that 
Subparagraph. 

(e)  Delivery  of  Prospectus,  Mortgage 
and/or  Indenture  Subparagraph  (F) 
(Debt  Securities  Listing  Application 
Supporting  EJocuments)  of  Paragraph 
703  06  currently  requires  the  issuer  to 
provide  with  its  listing  application  four 
copies  of  a  securitv's  prospectus  if  the 
debt  secunty  has  been  issued  for  12 
months  or  less  and  to  provide  one  copy 
of  the  prospectus  if  the  debt  security  has 


been  issued  for  more  than  12  months.  It 
also  requires  the  issuer  to  provide  one 
final  copy  of  an  issuer's  mortgage  or 
indenture. 

The  Exchange  proposes  to  change 
those  docimient  delivery  requirements  if 
the  issuer  makes  the  dcxmment  publicly 
available  by  means  of  a  disclosure 
service  (such  as  Disclosure,  Inc.)  that 
the  Exchange  finds  satisfactory.  If  the 
document  is  available  in  that  manner, 
the  Exchange  would  no  longer  require 
the  issuer  to  submit  the  final  copy  (in 
the  case  of  a  mortgage  or  indenture)  and 
would  require  the  issuer  to  submit  only 
one  copy  of  the  prosp>ectus,  even  if  the 
debt  security  has  been  issued  for  12 
months  or  less. 

The  Exchange  feels  that  modem 
technologies  grant  the  Exchange  ready 
and  dependable  access  to  dcxruments 
and  thereby  reduce  the  need  to  require 
issuers  to  provide  documents 
themselves. 

(f)  Opinion  of  Counsel  Subp>aragraph 
(G)  (Opinion  of  Counsel)  of  Paragraph 
703.06  currently  requires  the  issuer  to 
provide  the  Exchange  with  an  opinion 
of  counsel  that  verifies  such  things  as 
the  validity  of  the  debt  securities  and 
the  authorization  for  the  issuance. 
While  the  Exchange  continues  to  believe 
that  the  opinion  plays  an  important  role 
in  the  listing  process,  the  Exchange 
believes  that  its  physical  possession  of 
the  opinion  is  not  necessary  in  most 
cases  Specifically,  the  Exchange 
believes  that  an  issuer's  affirmation  of 
the  existence  of  the  opinion  of  counsel 
will  suffice  for  issues  that  a  registered 
broker-dealer  purchases  from  the  issuer 
with  a  view  toward  resale,  whether 
through  an  underwntten  public  offering 
or  othenvise.  (The  Exchange  would 
continue  to  require  the  submission  of 
the  opinion  of  counsel  for  Rule  144A 
offerings.)  The  Exchange  proposes  to 
amend  Su'tiparagraph  (G)  accordingly. 

Substituting  the  affirmation  for  a  copy 
of  the  opinion  faahtates  the  listing 
process  for  issuers  because  it  forestalls 
any  need  of  the  issuer  to  prtxrure 
counsel  s  consent  to  share  the  opinion 
with  the  Exchange. 

In  addition,  the  Exchange  befieves 
that  it  is  appropriate  to  eliminate  certain 
of  the  items  that  it  requires  for  inclusion 
in  the  opinion  of  counsel.  Specifically, 
the  Exchange  t>elieves  that  it  is  no 
longer  necessary  to  require  the  opinion 
(a)  to  set  fortii  the  date,  natxire  and 
status  of  orders  or  proceedings  of 
regulatory  authorities  relating  to  the 
issuance  of  securities  that  are  the 
subject  of  a  Usting  application,  (b)  to 
state  that  the  Board  has  authorized  the 
issuing  and  Usting  of  the  securities,  and 
(c)  to  disclose  an  affiliation  of  the 
counsel  to  the  issuer 
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The  Exchange  has  rarely  used  or 
relied  upon  the  opinion's  description  of 
regulatory  proceedings.  Its  deletion 
would  sacrifice  little,  while  serving  to 
simplify  the  opinion.  In  addition,  the 
Exchange  believes  that  the  Usting- 
application  signature  of  an  authorized 
officer  of  the  issuer  provides  sufficient 
assurance  of  the  board's  authorization  of 
the  issue  and  of  listing  the  issue  on  the 
Exchange.  * 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent     - 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
the  proposed  rule  change  The  Exchange 
has  not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  J5  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  penod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  f^nds  such 
longer  period  to  be  pro  and  publishes  its 
reasons  for  so  finding  or  (ii)  as  to  which 
the  self-regulatory  organization 
consents,  the  Commission  will; 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


iiaiKni  of  (xjmments 


'As  for  the  alimination  of  Ihe  requiremeni  to 
dlscloM  counMl'j  afniiallon  to  the  issuer,  in 
Amendment  No.  1.  the  NYSE  stressed  that  In  most 
cues  Issuers  no  longer  would  have  lo  furnish  the 
opinion  of  counsel.  The  Exchange  notes  that  if  it 
needed  lo  request,  ra^ew,  and/or  rely  on  an 
opinion,  the  NYSE  could  (hen  inquire  about  the 
opinion's  source  and  any  relevant  afTillatlons.  See 
Amendment  No.  I. 


IV   s. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-98-12  and  should  b« 
submitted  by  June  3.  1998. 

For  the  Commissioti.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  * 

Margaret  H.  McFartand, 
Deputy  Secretary 
jFR  Doc  98-12706  Filed  5-12-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39970;  File  No   SR  ^CX- 
97-28] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc  .  Order  Granting 
Approval  to  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  lo 
Amendment  No   2  to  the  Proposed 
Rule  Change  Relating  to  Exchange- 
Sponsored  Hand-Held  Terminals  for 
Options  Floor  BroKers 

May  7,  1998 
I.  Introduction 

On  July  3.  1997.  and  December  12. 
1997,  respectively,  the  Pacific  Exchange, 
Inc.  ("PCX"  or  '"Exchange")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.*  a 


proposed  rule  change  and  .Amendment 
No.  1  thereto  to  adopt  rules  to  allow  the 
use  of  Exchange-Sponsored  Floor  Broker 
Hand-Held  Terminals  (  "Exchange- 
Sponsored  Terminals")  on  the  floor  of 
the  Exchange.  The  Exchange  also 
proposed  an  interpretation  to  Rule  6.67 
which  would  not  require  members' 
orders  entered  through  Exchange- 
Sponsored  Terminals  to  be  in  writing. 
Finally,  the  Exchange  proposed  Rule 
6.88(b)  to  prohibit  the  use  of  a  floor 
broker  hand-held  terminal  for  market 
making  On  March  30.  1998,  the 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change  with  the 
Commission^  In  Amendment  No.  2,  the 
Exchange  amends  Rule  6.67. 
Commentary  .02  r?5  mdic^ate  that  orders 
sent  through  proprietary  Terminals 
would  also  be  deemed  to  be  written 
orders  for  the  purposes  of  Rule  6  67. 

The  proposed  rule  change,  and 
Amendment  No  1  thereto  were 
published  for  comment  in  the  Federal 
Roister  on  January  16.  1998  ••  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal  as  amended,  including 
Amendment  No.  2  on  an  accelerated 
basis 

II.  Description  of  the  Proposal 
A.  General  Description 

The  Exchange's  Member  Firm 
Interface  ("MFl")  *  currently  permits 
Exchange  Member  Firms  to  use  an 
electronic  link  with  the  Exchange  to 
send  their  option  orders  directly  to  the 
Exchange  for  delivery  to  POETS  (Pacific 
Option  Exchange  Trading  System)." 
Under  the  proposal,  member  firms 


•  17  CFR  200.3O-3la)(12). 
M5US.C  7a»(bMl). 
M7CFR240,l»b-« 


'  See  Letter  from  Michael  D.  Pierson.  Senior 
Attorney.  Regulatory  Policy  PCX  to  David 
Siersdiki.  Attorney.  Division  of  Martiet  Regulation 
(•Division"),  SEC  dated  March  27.  1996 
("Amendmenl  No.  2"). 

♦  Securities  Exchange  Act  Release  No.  39532  ()an. 
9.  1998),  63  FR  2711  ()an    16.  1998) 

'  The  MFl  is  an  electronic  order  delivery  and 
reporting  system  that  allows  member  firms  to  route 
orders  for  execution  by  the  automatic  execution 
feature  of  POETS  as  well  as  to  route  limit  orders 
to  the  Options  Public  Limit  Order  Boot.  Orders  that 
do  not  reach  those  two  destinations  are  defaulted 
lo  a  member  firm  booth.  MFl  also  provides  member 
firms  with  instant  confirmation  of  transactions  to 
their  systems.  Member  firms  may  access  POETS  by 
establishing  an  MFl  mainframe-to-mainframe 
connection. 

•Orders  entered  via  MFl  are  delivered  to  one  of 
three  destinations:  (a)  To  Aulo-Ex.  where  they  are 
automatically  executed  at  the  disseminated  bid  or 
offering  price;  (b)  to  Auto-Book,  which  maintains 
non-marketable  limit  orders  based  on  limit  price 
and  time  of  receipt:  or  (c)  to  a  Member  Firm's 
default  destination — a  particular  firm  booth  or 
remote  entry  site — if  the  order  fails  lo  meet  the 
eligibility  criteria  necessary  for  either  Auto-Ex  or 
Aulo-Book  or  if  the  Member  Firm  requests  such 
default  for  its  orders.  See  generally  Exchange  Act 
Release  No  27633  (Jan.  IB.  1990).'SS  FR  2466  (Jan. 
24  1990)  ( •POETS  Approval  Order '■). 
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would  be  able  to  use  the  MFl 
connection  to  route  orders  dire{:tly  to 
the  member  firm  booth  (not  bv  default) 
or  to  a  floor  broker's  Exchange- 
Sponsored  Terminal  located  in  the 
trading  crowd  "  The  Commission  notes 
that  the  PCX's  proposal  does  no!  restrict 
the  u.se  of  other  Hand-Held  terminal 
systems  provided  that  they  do  not 
interfere  electronically  with  existing 
Exchange  systems." 

Under  the  program.  Member  Firms 
will  be  permitted  to  send  their  orders 
electronically  to  the  Exchange  via  MFl 
and  route  them  to  one  of  three 
destinations  on  the  trading  floor:  (a)  To 
a  floor  broker  standing  in  the  trading 
crowd;  (b)  to  a  Member  Firm  booth 
location  on  the  trading  floor:  or  (c)  to 
POETS,  where  they  will  be 
automatically  executed  by  Auto-Ex  or 
maintained  in  Auto- Book  .All  orders  so 
transmitted  will  first  be  sent  through  the 
PCX's  system  that  stores  and  processes 
all  data  for  the  Exchange-Sponsored 
Terminals  ("Server").*  Orders  sent  to  a 
Member  Firm  booth  via  the  Server  may 
be  sent  subsequently  either  to  POETS  or 
to  a  floor  broker  in  the  trading  crowd 
Orders  sent  via  the  Server  to  a  floor 
broker  in  the  trading  crowd  may 
subsequently  be  transmitted  to  a 
Member  Firm  booth,  to  POETS,  or  to 
another  floor  broker  on  the  trading  floor 

The  Exchange  intends  to  furnish 
Exchange-Sponsored  Terminals  to  be 
u.sed  by  floor  brokers  under  the 
program  In  addition,  the  Exchange  will 
supply  booth  devices  that  will  have  the 
capability  to  retrieve  and  display  all 
orders  that  were  submitted  through  the 
device,  TTie  Exchange  intends  to  assess 
users  a  monthly  rental  fee  for  such  use 
after  the  implementation  of  the  floor- 
wide  program  in  Phase  11  '" 

Exchange  rules  on  order 
representation  and  order  execution  will 


'In  that  regard,  the  Exchange  is  proposing  to  add 
a  new  Rule  6  88(a).  which  provides    "Members  and 
Member  Orjja.'iizations  mav  send  orders 
electronically  tnrough  the  Exchange's  Member  Firm 
interface  and  route  them  directly  to  POETS,  to  a 
Member  Firm  booth  on  the  Options  Fiixir,  to  a  Floor 
Broker  Hand-Heid  Terminal  located  on  the  Options 
Floor,  or  to  an\  other  location  designated  oy  the 
Exchange,  provided  that  the  Member  or  .Me-mber 
Organization  Has  tieen  approvec  by  the  Exchange  to 
do  so  ■ 

"See  note  16  tntro  and  accompanying  text. 

•Accordingly,  the  Exchange  stated  that  there  will 
be  no  appreciable  delay  in  order  entry  due  to  the 
transmission  of  orders  through  the  Server  The 
Exchange  also  stated  that  .f  a  Member  Firm  routes 
an  order  to  POETS  via  MFl  for  automatic  execution 
or  maintenance  in  .'luto-Book.  the  order  will  not  be 
sent  through  the  Server  Only  orders  to  be 
transmitted  through  the  Hand-Held  Terminal 
system  will  be  sent  through  the  Server. 

""The  Exchange  will  submit  a  separate  rule  filing 
to  the  Commission  to  establish  these  fees.  See  note 
19  infra  and  accomptanying  text. 


be  unchanged  under  the  program.** 
However,  the  Exchange  is  proposing  to 
modify  one  of  its  rules  on  orders  to 
provide  that  an  order  sent  electronically 
through  MF"1  will  be  deemed  to  be  a 
"written  order"  for  purposes  of  Rule 
6  67  The  order  information  that  must  be 
reported  to  the  Exchange  in  connection 
with  each  transaction  that  is  executed 
on  the  trading  floor  will  be  also 
unchanged  under  the  program ^^ 

Under  the  proposal,  initially,  floor 
brokers  using  Exchange-Sponsored 
Terminals  will  not  need  to  wTite  up 
order  tickets  because  the  trade-related 
floor  broker  terminal  information  will 
be  passed  electronicallv  to  POETS  and 
then  to  POPS  (Pacific  Options 
Processing  hiformation)  for  clearing 
purposes.  'V'et  the  party  on  the  other  side 
of  the  trade,  if  it  is  executed  by  a  market 
maker  or  a  floor  broker  not  using  a 
terminal,  will  have  to  submit  a  paper 
order  ticket  to  the  Exchange  for 
processing.  Later,  when  advancements 
in  technology  allow  for  it,  no  paper 
tickets  will  be  required  because  all 
market  makers  and  floor  brokers  will  be 
able  to  interface  with  each  other  through 
Exchange- Sponsored  Terminals  '^  The 
order  ticket  requirement  shall  be  the 
same  with  Exchange- Sponsored 
Terminals  as  it  is  for  propnetan.'  hand 
held  terminals,'*  ;  e  ,  if  the  trade 
information  is  not  sent  to  the  Exchange 
electronically,  it  will  have  to  be 
conveyed  by  means  of  a  written  order 
ticket. 

Once  an  order  has  been  executed  the 
Exchange-Sponsored  Terminal  system 
will  route  trade  information  to  POETS, 
which,  in  turn,  will  route  the 
information  to  a  computer  for  trade 
match  and  clearing  purposes  At  the 
same  time,  the  Exchange  will  send  a 
trade  report  to  the  Member  Firm  that 
entered  the  order.  In  addition,  the 
Exchange  will  transmit  trade 
information  to  OCC  OPR.^  and  certain 
vendors 

Order  information  sent  through  the 
Exchange  Sponsored  Terminal  system 
will  become  audit  trail  information  that 
is  available  to  the  Exchange  for 


"See.  eg   PCX  Rules  5.1(e),  6.43-6.48  and 
Options  Floor  Procedure  Advices  A-] — A-11  and 

"See  PCX  Rule  6.69. 

"The  Commission  notes  that  the  Exchange 
should  consult  with  the  Commission  to  determine 
if  any  future  changes  m  technology  used  on  the 
Exchange  f\ocT  would  be  requiredto  be  submitted 
to  the  Commission  pursuant  to  Section  19(b)  of  the 
Act.  Moreover,  anv  additional  conditions  or 
limitations  placed  on  the  use  of  hand  held 
terminals  should  be  subm.itted  to  the  Commission 
as  a  proposed  rule  change  pursuant  to  SecUon  19(b) 
of  the  Act.  See  Inreivctive  Brokers  LLC,  Admin. 
Proc.  File  No   J-9237  (March  19.  1996)  (opinion  of 
the  Commission) 

'*See  note  15  in/ro. 


regulatory  purposes.  However,  if  an 
order  is  routed  to  the  Member  Firm 
booth  by  telephone  or  wire,  and  not 
through  MFl  and  the  order  is  then  sent 
to  POETS  or  to  a  floor  broker  in  the 
crowd  using  the  Exchange-Sponsored 
Terminals,  the  audit  trail  information 
will  commence  when  the  order  is  sent 
from  the  booth.  An  audit  trail  of  all 
actions  taken  by  the  Exchange- 
Sponsored  Terminal  that  result  in  an 
interaction  with  the  Server  will  be 
maintained  Upon  receipt  of  an  order  in 
the  Server  from  POETS  or  a  booth 
device,  the  order  will  be  time  stamped 
and  retained  in  the  Server's  database. 
When  orders  are  executed  at  a 
Exchange- Sponsored  Termmal.  they 
wil!  be  time  stamped  upon  receipt  by 
the  Server  .\ccordingly,  the  Exchange 
believes  that  the  audit  trail  information 
should  be  more  accurate  than  current 
information,  which  is  recorded 
manually  on  order  tickets. 

The  Exchange  will  not  prohibit  floor 
brokers  from  using  proprietary  hand- 
held terminals  "  for  order  entry  on  the 
Options  Floor  as  long  as  they  do  not 
interfere  with  any  Exchange- Sponsored 
Tenninais  with  POETS  or  with  other 
equipment  on  the  floor,'* 

B  Prohibition  of  Market  Making 
Function 

The  Exchange  is  proposing  to  adopt 
new  Rule  6.88fb)  providing  that  no 
Floor  Broker  may  knowingly  use  a 
Exchange- Sponsored  Terminal,  on  a 
regular  and  continuous  basis,  to 
simultaneously  represent  orders  to  buy 
and  sell  options  contracts  in  the  same 
series  for  the  account  of  the  same 
beneficial  holder.  The  rule  further 
provides  that  if  the  Exchange 
determines  that  a  person  or  entity  has 
t>een  sending,  on  a  regular  and 
continuous  basis,  orders  to 
simultaneously  buy  and  sell  option 
contracts  in  the  same  series  for  the 
account  of  the  same  beneficial  holder, 
the  Exchange  may  prohibit  orders  for 
the  account  of  such  person  or  entity 


'*  The  Commission  notes  that  a  rule  filing  to 
permit  Exchange  floor  brokers  to  use  proprietary 
order  routing  terminals  on  the  Options  Trading 
Floor  is  currently  pending  before  the  Commission. 
See  Securities  Exchange  Act  Release  No.  38270 
(Feb.  11,  1997),  62  FR  7286  (Feb,  18.  1997)  (Notice 
of  filing  of  SR-PSE-97-02) 

"The  term  "interfere^'  refers  to  electronic 
interference  that  may  occur  between  i  member's 
proprietary  device  and  another  electronic  system  or 
piece  of  equipment  on  the  Trading  Floor  For 
example,  if  the  use  of  a  proprietary  devise  on  the 
floor  caused  the  POETS  automatic  execution  to  halt, 
or  if  it  disrupted  telephonic  communications  on  the 
floor,  or  if  it  prevented  another  member  firm  from 
being  able  to  receive  electronic  orders  tiirougfa 
another  order-routing  system,  then  the  device 
causing  the  interference  could  not  be  used  on  the 
floor  until  it  was  rendered  compatible  writh  the 
order  electronic  systems  in  use. 
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from  being  sent  through  the  Exchange  s 
Member  Firm  Interface  for  such  period 
of  time  as  the  Exchange  deems 
appropriate.*' 

C.  Implementation 

The  Exchange  is  proposing  a  two- 
phase  approach  to  integrating  the  new 
hand-held  technology  into  the  floor 
environment.  In  Phase  I,  the  Exchange 
will  allow  limited  implementation  of 
the  program  to  evaluate  the  use  of 
Exchange- Sponsored  Terminals  and  to 
identify  and  correct  any  problems  that 
may  arise.  In  this  regard,  the  Exchange 
will  select  a  representative  cross-section 
of  floor  members  and  off- floor  members 
for  the  execution  of  various  types  of 
order  flow  in  both  lightly-traded  and 
heavily-traded  issues.  Phase  I  will  last 
for  about  four  months.  It  will  involve 
approximately  two  off-floor  Member 
Firms,  two  Member  Firm  booth  devices 
and  12  Exchange-Sponsored  Terminals. 
The  Exchange,  in  conjunction  with  its 
Options  Floor  Trading  Committee,  will 
select  Members  and  Member  Firms  to 
participate  in  Phase  I  on  an  objective 
basis. '•  During  Phase  I,  floor  brokers 
will  not  be  permitted  to  transmit  orders 
to  other  floor  brokers  (they  will  be 
limited  to  transmitting  orders  either  to 
POETS  or  to  a  Member  Firm  booth). 

In  Phase  II.  the  Exchange  will  roll  out 
the  program  on  a  floor-wide  basis, 
allowing  any  qualified  Floor  Member  or 
off-floor  Member  who  wishes  to 
participate  in  the  program  to  do  so.'" 
When  Phase  II  is  implemented,  the 
Exchange-Sponsored  Terminals  program 
will  be  fully  rolled  out.  Exchange- 
Sponsored  Terminals  will  be  approved 
for  use  in  all  trading  crowds  and  will 


<'  Tha  CoiTunluion  notai  (hal  »  mamber  would 
hava  iha  right  (o  tppMl  any  dacision  to  luspand  « 
mambar  from  uiing  an  Exchanga-Sponsorad 
Tarminal  pursuant  to  Exchanga  Rula  1 1  7,  Heanngt 
and  RavMw  of  Committee  Act 

'•  Faclor»  will  includa  tha  nature  of  ordar  flow 
(rwall  or  Institutional),  tha  natura  of  tha  ifsue 
(lighlly-iradad  or  haavily-traded).  natura  of  tha  floor 
brokarage  uparation.  tima  of  application,  limitations 
In  tha  numbar  of  participants  who  may  participala. 
and  othar  such  factors 

'•Tha  tarm  "qualiflad  Floor  Mambar  or  off -floor 
Mambar"  rafars  to  tha  raquiramant  that  all  floor 
brokars  and  ordar  flow  provldars  who  participata  In 
Iha  program  must  ba  approvad  bv  tha  Exrhanga  to 
do  to  Floor  brokars  are  eligible  to  parlicipata  if 
thay  ara  raglstarad  with  the  Exchange  as  Moor 
broken  pursuant  to  Rula  6  44  and  hava  arranged 
with  a  mambar  firm  to  racaiva  ordar  flow  through 
tha  system  Membar  firms  ara  eligible  to  participata 
in  the  program  if  ihev  hava  made  arrangements 
with  a  floor  broker  for  the  transmission  and 
execution  of  orders.  Moraovar.  after  Phase  II  is 
Implamanled.  the  Exchange  has  raprasanted  that  it 
Intends  to  impose  a  fee  upon  participants  in  tha 

prfiv  : '-^  smount  to  ba  spaciflad  in  a  rula 

ch.i                   -il  lo  bu  filed  with  the  Commission 
uHil- Itl(b|  of  the  Act 


allow  floor  brokers  to  transmit  orders  to 
other  floor  brokers. 

III.  Discussion 

Section  6(b)(5)  of  the  Act "  requires 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and  in  general  to  protect 
investors  and  the  public  interest. 
Section  6fb)(7)  of  the  Act  ^'  requires  that 
the  rules  of  an  Exchange  be  in 
accordance  with  Section  6(d)  of  the 
Act.^'  and  in  general  that  an  Exchange 
provide  a  fair  procedure  for  the 
disciplining  of  members  and 
determining  whether  to  prohibit  or  limit 
a  person's  access  to  services  offered  by 
the  exchange.  Section  6(b)(8)  of  the 
Act  ^'  requires  that  the  rules  of  an 
exchange  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Section 
llA(a)(l)(C)(ii)ofthe  Act"  states  that 
it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  fair 
competition  among  brokers  and  dealers. 
For  the  reasons  set  forth  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  Sections 
6(b)(5).  6(b)(7).  6(b)(8).  and  nA(a)(l)(C) 
of  the  Act." 

The  Commission  believes  that  the 
Exchange's  proposal  should  foster 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities. 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest  by  expediting  and  making  more 
efficient  the  process  by  which  members 
can  receive  and  execute  options  orders 
on  the  floor  of  the  Exchange.  The 
proposal  also  will  promote  fair 
competition  among  brokers  and  dealers 


"15U.S.C  rsftbMs) 

"l5U.S.C.78fIb)(71 

"  15  use  78f(d).  Section  6(d)  of  the  Act.  among 
other  things,  require  that  an  exchange,  in  any 
proceeding  to  determine  whether  a  member  should 
ba  disciplined,  bring  spaciHc  charges,  notify  such 
membar  of  and  provide  him  with  an  opportunity  to 
defend  himaalf  against  such  charges,  and  keep  a 
record 

»M5US.C.78frb)(8). 

"15  use.  78k-l(aKiHC). 

"  In  approving  these  rules,  the  Commission  has 
cotuidarad  the  proposed  rules'  Impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  7Bc(f). 


and  facilitate  transactions  in  options  on 
the  Exchange.  Finally,  for  the  reasons 
described  in  more  detail  below,  the 
Commission  believes  that  the  market 
making  prohibition  on  the  use  of  the 
Exchange-Sponsored  Terminals 
adequately  balances  the  potential 
benefits  to  be  derived  from  Exchange- 
Sponsored  Terminals  with  the 
important  regulatory  issues  that  are 
raised  in  connection  with  the  potential 
use  of  Exchange-Sponsored  Terminals 
for  market  making. 

As  described  above,  proposed  Rule 
6.88(b)  provides  that  no  Floor  Broker 
may  knowingly  use  an  Exchange- 
Sponsored  Terminal,  on  a  regular  and 
continuous  basis,  to  simultaneously 
represent  orders  to  buy  and  spII  options 
contracts  in  the  same  series  for  the 
account  of  the  same  beneficial  holder. 
The  Rule  further  provides  that  if  the 
Exchange  determines  that  a  person  or 
entity  has  been  sending,  on  a  re>^lar 
and  continuous  basis,  orders  to 
simultaneously  buy  and  sell  option 
contracts  in  the  same  series  for  the 
account  of  the  same  beneficial  holder, 
the  Exchange  mav  prohibit  orders  for 
the  account  of  such  person  or  entity 
from  being  sent  through  the  Exchange's 
Member  Firm  Interface  for  such  period 
of  time  as  the  Exchange  deems 
appropriate. 

■yhe  Commission  finds  that  the  market 
making  restriction  is  consistent  with  the 
Act  for  the  following  reasons.  The 
Commission  believes  that  the  PCX's 
restriction  on  market  making  through 
the  use  of  Exchange-Sponsored 
Terminals  has  'oeen  effected  in  a  clear 
and  reasonable  manner  that  is  not 
ambiguous  nor  overbroad,  and  that  takes 
into  account  regulatory  and  market 
impact  concerns,  including  those 
relating  to  quote  competition  and  price 
discovery.*"  Notably,  the  Exchange's 
proposal  does  not  bar  all  two-sided  limit 
orders.  Instead  it  only  restricts  the 
acceptance  of  two-sided  limit  orders 
placed  by  the  same  beneficial  holder  in 
the  performance  of  a  market  making 
function.  The  distinction  between 
market  making  and  brokerage  activity  is 
well  established  among  market 
participants.  Moreover,  the  language  of 
proposed  Rule  6.88(b)  expressly  restricts 
a  floor  broker  from,  on  a  regular  and 
continuous  basis,  simultaneously 
representing  orders  to  buy  and  sell 
options  contracts  in  the  same  series  for 
the  account  of  the  same  beneficial 
holder,  not  the  occasional  entry  of  two- 
sided  limit  orders.  This  definition  of 


»C/.  Securities  Exchange  Act  Release  No.  25842 
(June  23,  1988).  53  FR  24539  (approving  certain 
rastrictions  on  the  use  of  telephones  on  the  floor  of 
the  New  York  Stock  Exchange),  affd  per  curiam, 
86«F.2d47(2dCir   19S9). 
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market  making  activity  is  consistent 
with  the  definition  of  market  maker 
under  the  Act  which  states  that  a  market 
maker  "holds  himself  out  as  being 
willing  to  buy  and  sell  [a]  security  for 
his  own  account  on  a  regular  or 
continuous  basis."  ^'  Thus,  the  market 
making  restriction  on  Exchange- 
Sponsored  Terminal  use  for  routing 
limit  orders  it  he  minimum  necessary 
for  the  Exchange  to  bar  Terminal  use  for 
off-floor  market  making 

Further,  as  the  Commission  has 
previously  stated  in  approving  market 
making  restrictions  similar  to  that  being 
adopted  by  PCX,  the  Commission  does 
not  believe  it  unreasonable  for  a  market 
to  determine  that  the  introduction  of 
uiu^ulated  market  making  through 
floor  brokerage  hand  held  terminals  may 
undermine  its  market  maker  system  and 
potentially  create  disincentives  for 
market  makers  to  remain  on  an 
exchange  trading  floor  '"  .Accordingly. 
any  burden  on  competition  that 
arguably  exists  from  PCX's  restriction 
on  using  Exc:hange-Sponsored 
Terminals  for  market  making  is.  in  the 
Commission  s  vievw,  lustified  a5 
reasonable  and  appropriate  to  ensure 
adequate  regulation  of  the  PCX 
market.'^ 

The  Exchange  represents  that  it 
intends  to  implement  the  use  of 
Exchange-Sponsored  Terminals  through 
the  use  of  a  two-phase  approach  The 
Commission  believes  that  it  is 
consistent  with  the  Act  for  the  Exchange 
to  limit  the  introduction  of  Exchange- 
Sponsored  Terminals  at  this  time  given 
the  Exchange's  stated  desire  to  identify 
and  correct  any  problems  that  may  arise. 
Further,  the  Exchange  has  stated  that 
participants  in  Phase  I  will  be  selected 
on  the  basis  of  certain  obiective 
criteria. '^  fhe  Commission  notes  that 
after  the  completion  of  Phase  !.  which 
the  Exchange  represents  should  last 
approximately  four  months.  Phase  II 
will  begin,  allowing  any  qualified  Floor 
.Member  or  off- floor  member  who 
wishes  to  participate  in  the  program  to 


"15  U.S.C  78c(a)(38). 

"Sea  Securities  Exchange  Act  Release  No.  38054 
(Dec.  16.  1996).  61  FR  6'365  (Dec  20.  1996)  (order 
approving  SR-CBOE-95-48). 

^»  while  the  Commiision  recognizes  that  there 
may  be  ways  to  addr«s<,  i.he  regalatory  issues 
presented  by  off-floor  marike!  making  through  the 
use  of  floor  broker  hand-held  terminals,  tha  Act 
does  not  dictate  that  any  particular  approach  be 
taken.  The  Commission  believes  that  the  manner  in 
which  the  Exchange  has  chosen  to  address  the 
regulatory  Issues  presented  by  off- floor  market 
making  reflects  the  considered  judgment  of  the  PCX 
regarding  the  attributes  of  Exchange  membership 
and  the  organization  of  its  trading  floor,  and  is  a 
fair  exercise  of  its  powers  as  a  national  securities 
exchange. 

^See  supra  note  18. 


do  S0.31  As  noted  by  the  Exchange,  all 
floor  brokers  that  have  registered  with 
the  Exchange  as  floor  brokers  pursuant 
to  Rule  6  44  and  have  arranged  with  a 
member  firm  to  receive  order  flow 
through  the  system  will  be  eligible  to 
participate  in  the  Exchange-Sponsored 
Terminals  program.  The  Commission 
expects  the  Exchange  to  allow  any  fioor 
broker  that  meets  the  above 
requirements  to  participate  in  the 
program. 

In  addition,  the  Commission  believes 
that  the  proposed  interpretation  to  Rule 
6.67,  under  which  the  transmission  of 
an  order  that  is  received  by  means  of  an 
Exchange-Sponsored  Terminal  or 
proprietary  hand-held  terminal  will  be 
deemed  to  constitute  a  wnritten  order  for 
the  purposes  of  Rule  B.67.  in  general. 
protects  investors  and  the  public 
interest  The  Commission  believes  the 
proposed  commentary  to  Rule  6.67  will 
provide  a  more  efficient  means  of 
communicating  orders  on  the  floor.  The 
Commission  notes  that  while  this 
proposed  Commentary  effects  the  format 
of  the  order  ticket,  the  Exchange  has 
represented  and  the  Commission 
expects  that  the  required  content  of  the 
order  ticket  would  not  be  altered.^* 

Finally,  regarding  the  use  of 
propnetary  hand-held  terminal  systems 
on  the  Floor  of  the  Exchange;  the 
Exchange  has  represented  that  it  intends 
to  allow  the  use  of  propnetary  hand- 
held terminal  systems  on  the  floor  of  the 
Exchange  provided  that  they  do  not 
electronically  interfere  ^3  with  existing 
Exchange  systems.**  As  discussed 


"  The  term  "qualified  Floor  Member  or  off-floor 
Member"  refers  to  the  requirement  that  all  floor 
t)rokers  and  order  flow  providers  who  participate  in 
the  prt^arn  must  be  approved  by  the  Exchange  to 
do  so.  Floor  broke.'-s  are  eligible  to  participate  if 
they  are  ragister<>cl  with  the  Exchange  as  floor 
brokers  pursuant  to  Rule  6  44  and  have  arranged 
with  a  memh)er  firm  to  receive  order  flow  through 
the  system  Member  firms  are  eligible  to  participtata 
ir.  tne  program,  if  thev  have  made  arrangements 
with  a  floor  broker  for  the  tJar.s.T.ission  and 
execution  of  oraers   Moreover,  after  Phase  II  is 
implemented,  prograrr  participants  will  be  required 
10  pay  the  Exchange  a  fee  in  an  amount  to  be 
specified  in  a  ruie  ctiange  proposal  to  be  filed  with 
the  Commission 

''Telephone  conversation  between  Michael  D. 
Pierson,  Senior  Attornev.  Regulatory  Pohcy  PCX 
and  David  Sieradzki   .Mtomey.  Division,  SEC  on 
April  22.  199a  The  Commission  notes  titat  any 
change  to  the  required  content  of  an  order  ticket 
would  have  to  be  subimittad  to  the  Commission  as 
a  proposed  rule  change  under  Section  19(b)  of  the 
Act. 

''The  term  "interfere"  refers  to  electronic 
interference  that  may  occur  between  a  member's 
proprietary  device  and  another  electronic  system  or 
pneca  of  equipoMnt  on  the  Trading  Floor. 

"The  Exchange  has  represented  that  this  policy 
includes  allowing  Exchange  members  to  interface 
electronically  with  MFI.  POETS  or  the  limit  order 
book;  provided  that  the  proprietary  system  is 
properly  configured  to  interface  with  these  systems. 
Telephone  conversation  between  Michael  D. 


above,  the  Exchange  notes  that  if,  for 
example,  the  use  of  a  proprietary  devise 
on  the  floor  caused  the  POETS 
automatic  execution  to  halt,  or  if  it 
disrupted  telephonic  communications 
on  the  floor,  or  if  it  prevented  another 
member  firm  from  being  able  to  receive 
electronic  orders  through  another  order- 
routing  system,  then  the  device  causing 
the  interference  could  not  be  used  on 
the  floor  until  it  was  rendered 
compatible  wnth  the  other  electronic 
systems  in  use.  The  Commission  finds 
that  this  restriction  is  reasonable  given 
that  it  is  limited  to  electronic 
interference  with  other  exchange 
systems  and  that  an  interfering  system 
would  be  permitted  to  return  to  the  fioor 
once  it  is  made  compatible  with  other 
exchange  systems.  The  Commission 
notes  that  any  implementation  of  this 
provision  to  restrict  competition  or  the 
introduction  of  new  technology  onto  the 
floor  of  the  Exchange  would  be 
inconsistent  with  the  Exchange's  rules 
and  with  the  Act.  In  summary,  the 
Commission  emphasizes  and  finds  it 
very  important  that  approval  of  the 
PCX's  Eicchange-Sponsored  Terminals 
proposal  will  not  restrict  members  from 
using  their  own  proprietary  terminal 
systems  provided  that  they  do  not 
electronically  interfere  with  existing 
Exchange  systems.^' 

The  Commission  finds  good  cause  for 
approving  Amendment  No,  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  2 
amends  the  language  in  pro|X)sed 
Commentary  .02  to  Rule  6,67  to  indicate 
that  orders  received  through  proprietary 
hand  held  terminals  will  be  considered 
to  be  in  writing  for  the  purposes  of  Rule 
6.67,  Commentary  .02,  as  originally 
propKJsed,  applied  only  to  Exchange- 
Sponsored  Terminals.  Amendment  No. 
2  ensures  that  all  systems,  whether 
Exchange  sponsored  or  not  will  have  the 
same  regulatory  requirements.  As  a 
result,  the  Commission  does  not  beheve 
that  Amendment  No.  2  raises  any  new 
regulatory  issues  Further,  the 
Commission  notes  that  the  original 
proposal  was  published  for  the  full  21- 
day  comment  p>eriod  and  no  comments 
were  received  by  the  Commission. 
Accordingly,  the  Commission  believes 
there  is  good  cause,  consistent  with 
Sections  6(b)(5)  and  19(b)  ^  of  the  Act. 
to  approve  Amendment  No.  2  to  the 


Pierson,  Senior  Attorney,  Regulatory  Policy,  PCX 
and  David  Sieradzki.  Attorney.  Division,  SEC  on 
April  6.  1998. 

"  See  supra  note  16. 

X15  US.C  78f[bKS)  and  IS  U.S.C  7to(b). 
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Exchange  s  proposal  on  an  ui.ueierdled 
basis 

IV.  Solicitation  orCommenl.s 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2  including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  Die  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-PCX-97-28  and  should  be 
submitted  by  June  3.  1998. 

V.  Conclusion 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PCX-97-28) 
is  approved  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority^* 

Margaret  H.  McFarland, 
Deputy  Secretary 

|FR  D<K  9ft-12702  Filed  5-12-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 

COMM!SSi:'~^N 

(Release  No  j4-^W72;  File  No.  SR-PHUC- 
98-20] 

•>ei!  Hegulatory  Organizations;  Notice 
of  Filing  and  Immed  jv*  t  "ectiveness 
of  Proposed  Rule  Cnanye  By  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Adopt,  on  a  Pilot  Basis,  a  System 
Enhancement  to  the  X-Station 
Electronic  Book 

May  7. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act).* 


"15  U.S.C.  78»(b)(2). 
"17CFR  200  30-3(a)(12). 
'  J  5  U.S.C.  7a»(b)(l). 


iiotii.e  IS  hurtfbv  (si',  on  ttut  uii  .^pnl  Z4. 
1998.  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  'Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  under  the  Act.  proposes,  as  a  six 
month  pilot,  to  adopt  a  system 
enhancement  to  the  X-Station  electronic 
book  on  the  options  floor  which 
matches  incoming  Automatic  Execution 
System  ("AUTO-X")  orders  with  orders 
residing  on  the  specialist's  book. 

II.  Self  Rp^ulatory  Organization's 
StatfiiK'nl  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  IVn;  osi.!  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  described  in  Phlx  Rule  1080, 
Comment  .02.  the  electronic  order  book 
is  an  automated  mechanism  for 
specialists  to  hold  and  display  orders 
based  on  price/time  priority.  The 
Exchange  is  currently  preparing  floor- 
wide  deployment  of  the  new  X-Station 
electronic  book  on  the  options  floor. 
The  new  X-Station  provides  certain 
improvements  such  as  expedited  non- 
AUTO-X  order  execution  as  well  as 
expedited  cancel  replacement 
processing. 

AUTO-X  is  the  automatic  execution 
feature  of  the  Automated  Options 
Market  ("AUTOM")  System,  the 
electronic  order  delivery  and  routing 
system  for  options  orders.  Currently, 
AUTO-X  orders  are  executed  against  a 
"shadow  account"  for  which  the 
specialist  is  ultimately  responsible.  The 
execution  is  immediately  reported  back 
to  the  sending  firm,  and  then,  the 
specialist  must  manually  input  the 


contra-siae  iiuert  ..'nting  the 

booked  order  that  ^  due  as  a 

result  of  the  AUTO-X  trade. 

At  this  time,  the  Phlx  proposes  to 
adopt,  as  a  six  month  pilot,  a  system 
enhancement  to  the  electronic  book  that 
matches  incoming  AUTO-X  orders  with 
booked  orders.  The  proposed  matching 
ability  would  allow  the  specialist  to 
match  these  two  participants  directly, 
without  the  specialist  participating  in 
the  trade,  by  dropping  the  order  to 
manual  status.  The  match  would  not  be 
automatic,  as  the  specialist  must  ensure 
that  crowd  participation  under  current 
parity/priority  rules  is  not  due  before 
executing  the  trade;  thus,  the  specialist 
must  "select"  the  orders  to  execute  the 
trade.  Since  the  AUTO-X  order  has 
dropped  to  manual,  the  sending  firm 
will  not  receive  an  execution  report 
until  the  specialist  selects  and  executes 
the  trade. 

The  proposed  enhancement  affords 
specialists  relief  from  the  manual 
burden  of  inserting  trade  participant 
and  clearing  information  by  writing  an 
order  ticket  for  the  booked  order. 
Without  the  X-Station  itself,  the  booked 
order  appears  on  an  actual  order  ticket, 
which  the  specialist  submits  for  key 
punch  entry.  Thus,  implementing  the  X- 
Station  without  the  matching  feature  is 
more  burdensome  than  the  process 
required  without  the  X-Station  itself 
because  it  requires  more  ticket-writing. 
The  proposed  enhancement  should 
reduce  the  amount  of  paper  processed 
on  the  options  floor.  This  in  turn  should 
reduce  handling  and  processing  time, 
including  the  likelihood  of  errors, 
thereby  facilitating  more  prompt  and 
accurate  trade  reporting. 

For  these  reasons,  the  proppsed  rule 
change  is  consistent  with  Section  6  of 
the  Act  in  general,  and  in  particular, 
with  Section  6(b)(5).  in  that  it  is 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  enhancing  efficiency  through 
automation  in  the  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 
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C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .\ction 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section  19{b)(3)(A! 
of  the  Act  ^  and  Rule  19b-4(e)(5)  ^ 
thereunder.  The  proposal  effects  a 
change  in  an  existing  order-6ntr>-  or 
trading  system  of  a  self-regulatory 
organiMtion  that:  (i)  does  not 
significantlv  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition:  and  (in)  does  not  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system Z 

At  anv  time  within  60  davs  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summanlv  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respet:t  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room,  Copies  of  such  filing  will  also  be 
available  for  inspectien  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  the  File  No. 


M5  US.C.  78sCb)(3)(A). 

M7  CFR  240.19b-»(e)(5). 

*In  reviewing  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 


SR-PHLX -98-20  and  should  be 
submitted  by  June  3,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  * 

Margaret  H.  McFarland, 
Deputy  Secretary 
|FR  Doc.  98-12704  Filed  5-12-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-39964;  File  No.  SR-Phlx- 
98-091 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc 
To  Revise  Exchange  Rule  110iA 
Relating  To  Index  Options  Strike  Price 
Intervals 

.Mav  6.  IMHh 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
February  5.  1998.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Exchange"  or 
"Phlx")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items,  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I.  S«»lf-Regulator>  Organization  s 
Statement  of  the  Terms  of  Subslam  c  of 
the  Proposed  rule  Change 

The  Exchange  seeks  to  amend 
Exchange  rule  llOlA(a),  "Terms  of 
Option  Contracts,"  to  revise  the  strike 
(exercise)  price  intervals  for  index 
options.  The  proposal  would  change  the 
intervals  between  index  option  strike 
prices  to  facilitate  the  prompt 
dissemination  of  quote  information  and 
to  more  accurately  reflect  the  strike 
prices  currently  being  listed. 

Currently,  Rule  llOlA(a)  establishes 
the  strike  price  interval  at  $5.  except:  (i) 
where  the  strike  price  exceeds  $500.  the 
strike  price  interval  may  be  $10;  and  (ii) 
where  the  strike  price  exceeds  $1,000. 
the  interval  may  be  $20.  The  Exchange 
may  also  determme  to  list  strike  prices 
at  wider  intervals  in  "out-of-the-money" 
or  far  term  series,  generally  $25.  except: 
(i)  w  here  the  strike  price  exceeds  $500, 
the  interval  may  be  $50;  and  (ii)  where 
the  strike  price  exceeds  $1,000,  the 
interval  mav  be  $100.  Also,  where  strike 
price  intervals  would  be  greater  than  $5, 


» 17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  7a»(b)(l)- 


the  Exchange  may  list  alternative  strike 
prices  at  $5  intervals  in  response  to 
demonstrated  customer  interest  or 
specialist  request. 

At  this  time,  the  Exchange  is 
proposing  an  index  option  strike  price 
interval  of  $5  for  the  three  consecutive 
near-term  months.  $10  for  the  fourth 
month,  and  $30  for  the  fifth  month. 
However,  the  Exchange  will  retain  the 
ability  to  list  alternative  strike  prices  at 
$5  intervals  in  res(>onse  to  demonstrated 
customer  interest  or  specialist  request. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

IT.  Self-Reeulatorv  Organization's 
Statement  o!  thf  Pi;rp()>f'   of  and 
Slatutorv  Basis  fur    Uir  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Ehiring  recent  years,  the  number  of 
new  option  products  and  total  series 
listed  by  the  national  securities 
exchanges  has  increased  dramatically, 
thereby  increasing  the  number  of 
continuous  quote  changes  disseminated 
by  the  exchanges  to  the  Options  Price 
Reporting  Authority  ("OPRA").  and  by 
OPRA  to  securities  information  vendors. 
In  an  effort  to  curb  the  growth  of  strike 
price  dissemination  and  to  more 
accurately  reflect  the  strike  prices 
currently  being  listed,  the  Exchange 
proposes  to  amend  Exchange  rule 
llOlA(a)  to  change  the  intervals 
between  index  option  strike  prices. 

Currently,  Exchange  Rule  llOlA(a) 
establishes  a  formula  for  strike  price 
intervals  which  takes  into  consideration 
the  index  value  and  time  remaining 
until  expiration.  The  Rule  establishes  a 
strike  price  interval  at  $5,  except:  (i) 
where  the  strike  price  exceeds  $500.  the 
strike  price  interval  may  be  $10;  and  (ii) 
where  the  strike  price  exceeds  $1 .000, 
the  interval  may  be  $20.  The  Exchange 
may  also  determine  to  list  strike  prices 
at  wider  intervals  in  "out-of-the-monev" 


ZbbUii 
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or  far  term  series,  generally  $25.  except: 
(i)  where  the  strike  price  exceeds  $500, 
the  interval  may  be  $50;  and  (ii)  where 
the  strike  price  exceeds  $1,000.  the 
interval  may  be  $100.  Also,  where  strike 
price  intervals  would  be  greater  than  $5, 
the  Exchange  may  list  alternative  strike 
prices  at  $5  intervals  in  response  to 
demonstrated  customer  interest  or 
specialist  request. 

The  Exchange's  proposed  mle  change 
would  establish  new  strike  price 
intervals  of:  (i)  $5  for  the  three 
consecutive  near-term  months;  (ii)  $10 
for  the  fourth  month;  and  (iii)  $30  for 
the  fifth  month.  However,  the  Exchange 
would  retain  the  ability  to  list 
alternative  strike  prices  at  $5  intervals 
in  response  to  demonstrated  customer 
interest  or  specialist  request,  as  well  as 
to  list  strike  prices  at  wider  intervals. 
The  Exchange  believes  the  continued 
ability  to  add  strike  prices  at  alternative 
$5  intervals  in  response  to  customer 
interest  will  maintain  flexibility  in  the 
marketplace  and  will  preserve  specific 
trading  opportunities. 

The  current  version  of  Exchange  Rule 
1 101  A(a)  was  adopted  in  1996,'  and 
was  likewise  intended  to  improve  the 
Exchange's  strike  price  dissemination 
policy.  Based  on  its  experience 
implementing  Rule  llOlA(a).  the 
Exchange  has  determined  to  revise  and 
simplify  the  Rule  for  easier 
administration.  The  Exchange  believes 
the  revised  Rule  will  more  accurately 
reflect  the  needs  of  the  marketplace. 
Specifically,  basing  the  strike  price 
interval  on  an  option's  value  (in  the  case 
of  option  greater  than  $500  or  $1000) 
has  not  proven  useful.  The  Exchange 
believes  that  widening  the  interval  in 
far-term  series  should  continue  to 
reduce  the  number  of  outstanding  series 
listed. 

The  Exchange  also  believes  that 
listing  far-term  series  and  long-term 
options  at  wider  strike  price  intervals 
should  improve  the  efficiency  of 
quotation  dissemination  and  facilitate 
speedy  pricing  by  reducing  the  number 
of  listed  strike  prices.  The  Exchange 
believes  the  immediate  effect  should  be 
a  reduction  in  the  number  of  index 
option  strike  prices.  Furthermore,  the 
Exchange  believes  it  will  experience  a 
reduction  in  its  systems  capacity  and 
usage  as  well  as  its  operational  burdens. 
For  instance,  strike  prices  currently 
occupy  trading  floor  screen  space  and 
consume  transmission  line  traffic  to 
OPRA  and  outside  vendors  that 
disseminate  Exchange  trading 
information.  Further,  the  role  of  the 


specialist  m  monitoring  multitudes  of 
strike  prices  should  be  enhanced. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act.^  in  general,  and  with  Section 
6(b)(5).*  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade;  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settfing, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities;  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Exchange  further  believes 
that  the  proposed  rule  change  will 
protect  investors  and  the  public  interest 
by  eliminating  excess  strike  prices, 
thereby  improving  quotation 
dissemination  capabilities,  while 
maintaining  investors'  flexibility  to 
better  trailer  index  option  trading  to 
meet  their  investment  objectives. 
According  to  the  Exchange,  the 
proposed  rule  change  strikes  a 
reasonable  balance  between  reducing 
option  series  and  accommodating  the 
needs  of  investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  w\\\  impose  any 
inappropriate  burden  on  completion. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change 

III.  Date  of  Effectiveness  of  Prupust'd 
Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (ij 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  date,  views  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  p)ersons.  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
fifing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phb(-9a-09 
and  should  be  submitted  by  June  3, 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.* 

Margaret  H.  McfarUml 
Deputy  Secretan 
IFR  Doc.  9ft-12705  Filed  S-12-98;  8:45  am) 


DEPARTMENT  OF  STATE 

[Public  Notice  No  2819] 

Bureau  of  Oceans  and  Internationa! 
Environmental  and  Scientific  Affairs; 
Public  Meeting  on  Preparations  for  an 
International  Agreement  Through  the 
United  Nations  Environment  Program 
on  Persistent  Organic  Pollutants 

summary:  The  United  btates 
^;     ■rnment.  through  an  interagency 
working  group  chaired  by  the  U.S. 
Department  of  State,  is  preparing  for 
negotiations  through  the  United  Nations 
Environment  Program  (UNEP)  on  a 
global  agreement  to  address  certain 
persistent  organic  pollutants  that  result 
in  risks  of  a  transboundary  nature.  The 
first  negotiating  session  is  scheduled  to 
take  place  in  Montreal,  Canada,  on  June 
29-July  3  this  year.^he  Department  of 
State  will  host  a  public  meeting  in 
advance  of  this  session  to  outline  issues 
likely  to  arise  in  the  context  of  the 
negotiations.  The  meeting  will  take 
place  on  Wednesday.  June  3  from 
10:30-12:30  in  Room  1912  of  the  U.S. 


'  S«e  Socurities  Exchange  Ad  IUImm  No.  37003 
(Mar.  21.  1096).  61  FK  13913  (Mar.  28.  l»fle). 
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*  15  U.S.C  7f(bM5). 
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Department  of  State,  2201  C  Street 
Northwest,  Washington.  D.C.  to 
expedite  their  entrance  into  the 
building,  attendees  should  provide 
Eunice  Mourning  (tel.  202-647-9266, 
fax  202-647-5947)  with  their  date  of 
birth  and  social  security  number  by 
close  of  business  on  Monday,  June  1. 
Attendees  should  enter  at  the  "C"  Street 
entrance  and  bring  picture  identification 
with  them. 

For  further  information,  please 
contact  Mr.  Trigg  Tallev,  U.S. 
Department  of  State,  OES/ENV.  Room 
4325,  2201  C  Street  NVV.  Washington, 
DC.  20520.  Phone  202-647-5808,  fax 
202-647-5947. 

Supplementary  Information:  The  United 
States,  through  an  interagency  working 
group  chaired  by  the  U.S.  Department  of 
State,  is  preparing  for  negotiations 
through  the  U.N.  Environment 
Programme  (UNEP)  on  an  agreement 
that  will  establish  global  controls  on 
certain  pollutants  that,  because  of  their 
physico-chemical  properties,  pose  risks 
of  a  transboundary  or  global  nature. 
These  pollutants,  which  have  been 
termed  "persistent  organic  pollutants" 
in  a  number  of  international 
discussions,  share  four  characteristics: 
they  are  toxic,  persist  in  the 
environment  for  long  periods  of  time, 
bioaccumulate  in  the  fatty  tissue  of 
humans  and  animals,  and  are  prone  to 
long-distance  transport.  These 
pollutants  are  generally  heavily 
controlled  in  the  United  States.  Well- 
known  examples  of  chemicals  that 
exhibit  these  characteristics  include 
dichloTodiphenyi  tnchloroelhane 
(DDT),  polychlorinated  biphenyls 
(PCBs)  and  polychlorinated 
dibenzodioxins  (PCDDs)  and 
polychlorinated  dibenzo-furans 
(PCDFs). 

POPs  have  been  linked  to  a  variety  of 
adverse  effects  on  humans  and  wildlife, 
including  immune  and  metabolic 
system  dysfunction,  neurological 
deficits,  reproductive  abnormalities,  and 
cancer.  POPs  biomagnify  through  the 
food  chain,  and  have  been  measured  in 
fatty  tissue  (including  in  fish  and 
marine  mammals  consumed  by  humans) 
at  concentrations  many  orders  of 
magnitude  greater  than  those  found  in 
the  surrounding  environment.  Because 
of  these  characteristics,  several  POPs 
continue  to  raise  concerns  decades  after 
controls  have  been  put  into  place  in  the 
United  States.  For  example,  DDT 
remains  ubiquitous  in  the  environment 
and  human  tissue  twent\  -five  vears  after 
its  control  in  the  United  States. 
Likewise,  continuing  PCB 
contamination  led  to  fish  advisories  in 
watersheds  in  34  U.S.  states  in  1995 


(including  the  Great  Lakes),  some 
twenty  years  after  initial  controls. 

Certain  POPs  also  behave  in  a  manner 
that  can  result  in  effects  that  are 
transboundary  or  global  in  nature.  Many 
of  these  POPs  are  "semi-volatile," 
meaning  that  they  tend  to  vaporize  at 
warmer  temperatures  and  condense  as 
the  air  gets  cooler.  Due  to  prevailing 
atmospheric  circulation  patterns,  and 
the  propensity  of  certain  POPs  for 
successive  re-volatilization,  there  is 
evidence  to  support  the  systematic 
migration  of  such  substances  to  cooler 
latitudes.  Deposition  in  the  Arctic 
region  is  particularly  significant.  POPs 
can  also  travel  long  distance  through 
other  mechanisms  as  well. 

Studies  have  identified  significant 
deposits  of  many  of  these  chemicals  in 
the  tissues  of  fish,  mammals,  birds  and 
humans  in  locations  thousands  of  miles 
fi-om  any  knowTi  source.  Studies  have  in 
particular  found  deposits  of  a  number  of 
POPs  in  the  Arctic  environment  where 
they  have  been  measured  at  high  levels 
in  humans  and  wildlife.  For  certain 
native  populations  whose  traditional 
diet  is  heavy  in  fish  and  marine 
mammals,  measured  levels  of  several 
POPs,  including  DDT  and  PCBs, 
approach  or  exceed  levels  of  concern. 

The  United  States  and  many  other 
countries  have  already  taken  substantial 
action  to  address  risks  associated  with 
the  pollutants  identified  for  action  in 
international  bodies.  Nonetheless, 
certain  of  them  remain  in  use  and 
production  in  parts  of  the  world,  and 
there  appears  to  be  continuing 
transboundary  deposition  of  a  number 
of  these  chemicals.  For  example, 
analysis  of  DDT  samples  taken  in  North 
America  suggest  fairly  recent 
deposition,  probably  from  sources  in  the 
tropics. 

In  response  to  mounting  evidence  of 
potentially  significant  transboundary 
deposition  of  and  exposure  to  these 
chemicals,  the  United  States  has  for 
some  time  supported  action  on  the  most 
problematic  POPs  in  several  regional 
bodies,  in  addition  to  LHsIEP's  work.  In 
North  America,  the  United  Stats  has 
been  involved  in  efforts  to  address  POPs 
risks  through  the  Great  Lakes  Water 
equality  Agreement,  as  well  as  through 
the  North  American  Agreement  on 
Environmental  Cooperation.  Finally,  the 
United  States  and  over  50  other 
countries  recently  concluded 
negotiations  on  a  protocol  on  persistent 
organic  pollutants  through  the  U.N. 
Economic  Commission  for  Europe's 
Convention  on  Long-Range 
Transboundary  Air  Pollution  (LRTAP). 
The  protocol  calls  for  prohibitions  or 
restrictions  on  thirteen  pesticides  and 
commercial  chemicals  (DDT,  PCBs. 


aldrin,  dieldrin,  endrin,  toxapnene. 
mirex,  hexachlorobenzene,  heptachlor. 
chlordane.  chlordecone, 
hexabromobipheny,  and 
hexachlorocyclohexane);  and  controls 
on  significant  emissions  from  releases 
from  stationary  sources  of  four  by- 
products of  industrial  processes 
(PCDDs,  PCDFs,  hexachlorobenzene  and 
certain  polycyclic  aromatic 
hydrocarbons).  All  of  these  pollutants 
are  subject  to  stringent  controls  in  the 
United  States.  The  agreement  also 
establishes  a  mechanism  for  considering 
action  on  additional  pollutants  once  the 
agreement  comes  into  force.  More 
information  on  this  protocol  and  the 
LRTAP  Convention  can  be  found  at 
http://www.unece.org. 

Activities  to  Date  thmuch  the  U.N. 
Environnienl  Prugran. 

The  United  States  and  other  countries 
recognized  several  years  ago  that  the 
global  nature  of  POPs  dispersion  (and 
particularly  continuing  releases  in 
different  regions  of  the  world)  meant 
that  regional  activities  would  not  be 
sufficient  to  fully  address  the  problem. 
Accordingly,  preparatory  work  was 
begun  through  UNEP  and  other 
technical  organizations  in  1995  toward 
global  action  to  address  some  of  the 
most  harmful  persistent  organic 
pollutants.  Countries  identified  twelve 
pollutants  in  particular  for  early 
assessment  and  global  action. 

The  pollutants  identified  include  nine 
pesticides,  eight  of  which  are  banned  for 
use  in  the  United  States  (DDT, 
chlordane,  aldrin,  dieldrin,  endrin, 
toxaphene,  mirex.  and 
hexachlorobenzene;  the  ninth, 
heptachlor,  is  severely  restricted);  PCBs, 
a  family  of  industrial  chemicals  that  are 
no  longer  produced  in  the  United  States 
but  which  remain  in  use  in  electrical 
equipment  and  other  uses;  and  PCDDs 
and  PCDFs.  two  toxic  by  by-products  of 
combustion  and  other  industrial 
processes. 

Countries  recognized  that  addressing 
these  three  different  classes  of  POP  will 
require  different  management 
approaches.  For  example,  commercially 
produced  POPs  such  as  pesticides 
would  be  subject  to  use  and  production 
controls;  in  contrast,  addressing  PCDDs 
and  PCDFs  will  require  a  variety  of 
measures  aimed  at  reducing  releases  of 
PCDDs  into  the  environment.  Finally,  to 
the  extent  that  there  are  significant 
stocks  of  PCB  equipment  as  well  as 
other  POPs  stockpiles,  such  stocks 
would  need  to  be  managed  and 
disposed  of  in  an  environmentally 
sound  manner. 

In  December  1995,  105  countries  at 
the  Washington  Conference  on  Land- 
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called  for  the  development  of  a  global 
legally  binding  instrument  addressing 
the  twelve  substances,  as  well  as  the 
development  of  a  procedure  for 
consideration  of  additional  pollutants  in 
the  future.  An  Ad  Hock  Working  Group 
on  POPs  under  the  Intorgovemmental 
Forum  on  Chemical  Safety  (IFCS). 
meeting  in  |une  1996.  also  concluded 
that  a  global  agreement  v>ras  necessary, 
and  issued  a  set  of  recommendations  to 
the  U.N.  Environment  Program 
regarding  specific  types  of  actions.  In 
February  1997.  (he  U.N.  Environment 
Program  authorized  establishment  of  an 
international  negotiating  committee,  to 
work  on  the  basis  of  a  negotiating 
mandate  provided  in  UNEP  Decision 
19/13C.  The  Decision,  which  closely 
reflects  the  recommendations  of  the 
IFCS  Ad  Hock  Working  Group  on  POPs, 
can  be  found  in  full  on  the  internet  on 
the  POPs  Home  Page,  which  can  be 
accessed  through  UNEP's  Chemicals 
Home  Page  (http://irptc.unep.ch).  The 
POPs  Home  Page  contains  the  IFCS 
recommendations  and  other  information 
on  POPs  and  related  activities  as  well. 

Among  other  things,  countries 
represented  in  the  U.N,  Environment 
Program's  Governing  Council  concluded 
that  international  action,  including  a 
global  legally  binding  instrument,  is 
required  to  reduce  the  risks  to  human 
health  and  the  environment  arising  from 
the  release  of  the  twelve  speciBc  POPs. 
Countries  decided  that  immediate 
international  action  should  be  initiated 
to  protect  human  health  and  the 
environment  through  measures  which 
will  reduce  and/or  eliminate  the 
emissions  and  discharges  of  the  twelve 
POPs  and.  where  appropriate,  eliminate 
production  and  subsequently  the 
remaining  use  of  those  POPs  that  are 
intentionally  produced.  Countries 
recognized  that  such  action  should 
include:  use  of  separate,  differentiated 
approaches  to  take  action  on  pesticides, 
industrial  chemicals,  and 
unintentionally  produced  by-products 
and  contaminants:  use  of  transition 
periods,  with  phased  implementation 
for  various  proposed  actions;  careful 
and  efficient  management  of  existing 
stocks  of  the  speciTied  persistent  organic 
pollutants  and.  where  necessary  and 
feasible,  their  elimination,  training  in 
enforcement  and  monitoring  of  use  to 
discourage  the  misuse  of  POP 
pesticides;  and  remediation  of 
contaminated  sites  and  environmental 
reservoirs,  where  feasible  and 
practicable  taking  into  account  national 
and  regional  considerations  in  the  light 
of  the  global  significance  of  the 
problem. 


i  he  ijecision  cans  tor  toe  L-  N 
Environment  Program  to  prepare  for  and 
convene,  together  with  the  World 
Health  Organization  and  other  relevant 
international  organizations,  an 
intergovernmental  negotiating 
committee,  with  a  mandate  to  prepare 
an  international  legally  binding 
instrument  for  implementing 
international  action  initially  beginning 
with  the  twelve  specified  POPs  and  to 
take  into  account  the  conclusions  and 
recommendations  of  the  Ad  Hoc 
Working  Group  on  Persistent  Organic 
Pollutants  of  the  Intergoverrunental 
Forum  on  Chemical  Safety.  It  also  notes 
the  need  to  develop  science-based 
criteria  and  a  procedtire  for  identifying 
additional  persistent  organic  pollutants 
as  candidates  for  future  international 
action,  and  requests  the 
intergovernmental  negotiating 
committee  to  establish,  at  its  nrst 
meeting,  an  expert  group  to  carry  out 
this  work.  It  specifies  that  the  group 
should  work  expeditiously,  proceeding 
concurrently  with  the 
intergovernmental  negotiating 
committee  process,  to  develop  criteria 
for  consideration  by  the 
intergovernmental  negotiating 
committee  in  the  negotiation  of  a  legally 
binding  instrument.  It  specifies  that  the 
process  should  incorporate  criteria 
pertaining  to  persistence, 
bioacciunulation,  toxicity  and  exposure 
in  different  regions  and  should  take  into 
account  the  potential  for  regional  and 
global  transport  including  ais[>ersion 
mechanisms  for  the  atmosphere  and  the 
hydrosphere,  migratory  sjjecies  and  the 
need  to  reflect  possible  influences  of 
marine  transport  and  tropical  climates. 
The  Decision  also  calls  for  the  U.N. 
Environment  Program  to  undertake  a 
variety  of  actions  to  lead  to  more 
effective  ways  of  addressing  specific 
aspects  of  POPs. 

The  Decision  calls  for  negotiations  to 
begin  this  year  and  to  be  completed  by 
the  year  2000.  It  is  expected  that 
negotiating  sessions  will  occur  every  six 
months  or  so.  with  technical  work 
occurring  in  the  interim. 

The  Administration  is  preparing  its 
position  for  this  negotiation,  and  has 
scheduled  a  public  meeting  to  be  held 
on  Wednesday,  June  3  from  10:30  to 
12:30  in  Room  1912  of  the  U.S. 
Department  of  State.  Members  of  the 
interagency  working  group  will  provide 
an  overview  of  U.S.  preparations  for  the 
first  meeting.  The  U.S.  Department  of 
State  is  issuing  this  notice  to  help 
ensure  that  potentially  affected  parties 
are  aware  of  and  knowledgeable  about 
these  negotiations.  In  subsequent 
briefings,  we  will  be  contacting 
organizations  that  have  expressed  an 


interest  by  mail  or  fax.  Those 
organizations  that  cannot  attend  the 
June  3  meeting,  but  wish  to  remain 
informed,  should  provide  Mr.  Trigg 
Talley  of  the  Department  of  State  (202- 
647-5808;  tel.  202-647-5947  fax; 
LTalleydstate.gov)  with  their  address, 
and  telephone  and  fax  numbers. 

Dated;  May  8. 1996. 
Trigg  Talley, 

Foreign  Affairs  Officer.  Office  of 

Environmental  Policy. 
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DEPARTMENT  OF  TRANSPORTATION 

Oftice  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMABY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq],  this  notice 
announces  that  the  Information 
Collection  Requests  (ICRs)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  The  ICRs  describe 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  sohciting  comments  on  the 
following  information  collection  was 
published  on  February  19,  1998  (62  FR 
8517]. 

DATES:  Comments  must  be  submitted  on 
or  before  June  12,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Vliuhael  Robinsoa.  NHTbA  Information 
Collection  Clearance  OfTicer  at  (202) 
366-94 5 R 
SUPPLEMENTARY  INFORMATION: 

Ndtiondl  Highway  f  raffic  Safety 
Administration  (N'HTS.X) 

(1)  Title:  Assigning  DOT  code 
Numbers  to  Glazing  Material 
Manufacturers. 

OMB  Control  Number:  2127-0038. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Abstract:  Title  49,  Chapter  30115  of 
the  U.S.  Code  specifies  that  the 
Secretary  of  Transportation  shall  require 
every  manufacturer  or  distributor  of  a 
motor  vehicle  or  motor  vehicle 
equipment  to  furnish  the  distributor  or 
dealer  at  the  time  of  delivery 
certification  that  each  item  of  motor 
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vehicle  equipment  conforms  to  all 
applicable  Federal  Motor  Vehicle  Safety 
Standards  (FMVSS).  Using  this 
authority,  the  agency  issued  FMVSS  No. 
571.205,  Glazing  Materials  This 
standard  specifies  requirements  for 
glazing  materials  for  use  in  passengers 
cars,  multipurpose  passenger  vehicle, 
trucks,  buses,  motorcycle,  slide-in 
campers,  and  pickup  covers  designed  to 
carry  persons  while  in  motion.  .Also, 
this  standard  specifies  certification  and 
marking  of  each  piece  of  glazing 
materials.  Certification  for  the  items 
listed  comes  m  the  form  of  a  label,  tag 
or  marking  on  the  outside  of  the  motor 
vehicle  equipment  and  is  permanently 
affixed  and  visible  for  the  life  of  the 
motor  vehicle  equipment  The  purpose 
of  this  standard  is  to  aid  in  reducing 
injuries  resulting  from  impact  to  glazing 
surfaces,  and  to  ensure  a  ne{;essary 
degree  of  transparency  for  driver 
visibility.  Both  glass  and  plastics  are 
considered  to  be  glazing  materials 
which  provide  safety  and  minimize  the 
possibility  of  oci:upants  being  thrown 
through  the  vehicle  window  in  the 
event  of  an  accident. 
Estimated  Annual  Burden:  10.5  hours. 

(2)  Title:  49  CFR  Part  566 
Manufacturers'  Identification. 

OMB  Control  S'umber:  2127-0043. 

Tvpe  Request:  E.xtension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Abstract:T\\e  National  Highway 
Traffic  Safety  Administration  s  statute  at 
49  U.S.C.  30118  Notification  of  defects 
and  noncompliance  requires 
manufacturers  to  determine  if  the  motor 
vehicle  or  item  or  replacement 
equipment  contains  a  defect  related  to 
motor  vehicle  safety  or  fails  to  comply 
with  an  applicable  Federal  Motor 
Vehicle  Safet>  Standard  Follou'ing 
such  a  determination,  the  manufacturer 
is  required  to  notify  the  Secretary  of 
Transportation,  owners,  purchasers  and 
dealers  of  motor  vehicles  or  replacement 
equipment,  of  the  defect  or 
noncompliance  and  to  remedy  the 
defect  or  noncompliance  without  charge 
to  the  owner.  With  this  determination. 
N'HTSA  issued  49  CFR  Part  566, 
Manufacturer  Identification,  Part  566 
requires  every  manufacturer  of  motor 
vehicles  and/or  replacement  equipment 
to  file  with  the  agency  on  a  one  time 
basis,  the  required  information  specified 
in  Fart  566. 

Estimated  Annual  Burden:  25  hours. 

(3)  Title:  Names  and  Addresses  of 
First  Purchasers  of  Motor  Vehicles. 

OMB  Control  Number  2127-0044 
Tvpe  Request  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit. 

Abstract:  49  U.S.C.  30117  Providing 
information  to,  and  maintaining  records 
on,  purchasers  at  subparagraph  (b) 
Maintaining  purchaser  records  and 
procediu-es  states  in  part:  A 
manufacturer  of  a  motor  vehicle  or  tire 
(except  a  retreaded  tire)  shall  maintain 
a  record  of  the  name  and  address  of  the 
first  purchasers  of  each  vehicle  or  tire  it 
produces  and,  to  the  extent  prescribed 
by  regulations  of  the  Secretary,  shall 
maintain  a  record  of  the  name  and 
address  of  the  name  and  address  of  the 
first  purchaser  of  replacement 
equipment  (except  a  tire)  that  the 
manufacturer  produces.  This  agency  has 
no  regulation  specifying  how  the 
information  is  to  be  collected  or 
maintained.  When  NHTSA's  authorizing 
statute  was  enacted  in  1966,  Congress 
determinea  that  an  efficient  recall  of 
defective  or  noncomplying  motor 
vehicles  required  the  vehicle 
manufacturers  to  retain  an  accurate 
record  of  vehicle  purchasers.  By  virtue 
of  quick  and  easy  access  to  this 
information,  the  manufacturer  is  able  to 
quicklv  notifv  vehicle  owners  in  the 
event  of  a  recall.  Experience  with  this 
statutory  provision  has  shown  that 
manufacturers  have  retained  this 
information  in  a  manner  sufficient  to 
enable  them  to  expeditiously  notify 
vehicle  purchasers  in  case  of  a  recall. 
Based  on  this  experience,  NFTTSA  has 
determined  that  no  regulation  is  needed. 
Without  this  type  of  information  readily 
available,  manufacturers  would  either 
need  to  spend  more  time  or  money  to 
notify  purchasers  of  a  recall. 

Estimated  Annual  Burden:  950,000 
hours, 

(4)  Title:  49  CFR  Part  556,  PetiUons 
for  Inconsequentiality. 

OMB  Control  Number  2127-0045. 

Type  Request  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Abstract:  The  National  Highway 
Traffic  Safety  Administration's  statute  at 
49  U.S.C.  30113  General  exemptions  at 
subsection  (b)  Authority  to  exempt  and 
procedures,  authorizes  the  Secretary  of 
Transportation  upon  appUcation  of  a 
manufacturer,  to  exempt  the  applicant 
from  the  notice  and  remedy 
requirements  of  49  U.S.C.  Charter  301, 
if  the  Secretary'  determines  that  the 
defect  or  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  The  notice  and  remedy 
requirements  of  Chapter  301  are  set 
forth  in  49  U.S.C.  30120  Remedies  for 
defects  and  noncompliance.  Those 
section  require  a  manufacturer  of  motor 


vehicles  or  motor  vehicle  equipment  to 
notify  distributors,  dealers  and 
purchasers  if  any  of  the  manufacturer's 
products  are  determined  either  to 
contain  a  safety-related  defect  or  to  fail 
to  comply  with  an  applicable  Federal 
motor  vehicle  safety  standard.  The 
manufacturer  is  under  a  concomitant 
obligation  to  remedy  such  defects  or 
noncompliance.  NFTTSA  exercised  this 
statutory  authority  to  excuse 
inconsequential  defects  or 
noncompliance  when  it  promulgated  49 
CFR  Part  556,  Petitions  for 
Inconsequentiality — this  regulation 
establishes  the  procedures  for 
manufacturers  to  submit  such  petitions 
to  the  agency  will  use  in  evaluating 
those  petitions.  Part  556  allows  the 
agency  to  ensure  that  petitions  filed 
under  15  U.S.C.  30113(b)  are  both 
properly  substantiated  and  efficiently 
processed. 
Estimated  Annual  Burden:  30  hours. 

(5)  Title:  49  CAR  Section  571,  125- 
Waming  Devices. 

OMB  Control  Number  2127-0506. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Abstract:  49  U.S.C.  30111,  30112  and 
30117  (Appendix  1)  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  authorizes  the  issuance  of  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSS),  The  Secretary  is  authorized  to 
issue,  amend,  and  revoke  such  rules  and 
regulations  as  she/he  deems  necessary. 
Using  this  authority,  the  agency  issued 
FMVSS  No.  125,  Warning  Devices 
which  applies  to  devices,  without  self 
contained  energy  sources,  that  are 
designed  to  be  carried  mandatorily  in 
buses  and  trucks  that  have  a  gross 
vehicle  weight  rating  (GVWR)  greater 
than  10,000  pounds  and  voluntarily  in 
other  vehicles.  These  devices  designed 
to  be  permanently  affixed  to  the  vehicle. 

Estimated  Annual  Burden:  5.7  hours. 

(6)  Title:  49  CFR  571.218,  Motorcycle 
Helmets  (Labeling). 

OMB  Control  Number  2127-0518. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Federal.  Local,  State 
or  Tribal  Government,  Business  or  other 
for-profit. 

Abstract:  The  National  Traffic  and 
Motor  Vehicle  Safety  statute  at  49  U.S.C. 
Subchapter  II  Standards  and 
Compliance,  Sections  30111  and  30117 
authorizes  the  issuance  of  Federal  motor 
vehicle  safety  standards  (FMVSS).  The 
Secretary  is  authorized  to  issue,  amend, 
■md  revoke  such  rules  and  regulations  as 
he/she  deems  necessary.  The  Secrelarv' 
is  also  authorized  to  require 
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manufacturers  to  provide  information  to 
first  purchasers  of  motor  vehicles  or 
motor  vehicle  equipment  when  the 
vehicle  or  equipment  is  purchased,  in  a 
printed  matter  placed  in  the  vehicle  or 
attached  to  or  accompanying  the 
equipment.  Using  this  authority,  the 
agency  issued  the  initial  FMVSS  No. 
218,  Motorcycle  Helmets,  in  1974. 
Moton.ycle  helmets  are  the  devices  used 
for  protecting  motorcyclists  and  other 
motor  vehicle  users  in  motor  vehicle 
accidents.  Federal  Motor  Vehicle  Safety 
Standard  No.  218  requires  that  each 
helmet  shall  be  labeled  (>ermanently 
and  legibly  (S5,6),  in  a  manner  such  that 
the  label(s)  can  be  read  easily  without 
removing  padding  or  any  other 
permanent  part. 

Estimated  Annual  Burden.  4,000 
hours. 

(71  Title  Replaceable  Light  Source 
Dimensional  Information  Collection.  49 
CFR  54. 

OMB  Control  Number:  2127-0563. 

Type  Request:  Extension  of  a 
cairrently  approved  collection. 

Affected  Public:  Busineu  or  other  for- 
profit. 

Abstract:  Title  49  U.S.C,  322.  30111. 
30115.  30117  and  30166,  with 
delegation  of  authority  at  49  CFR.  49 
CFR  1.50.  authorize  the  issuance  of 
Federal  Motor  Vehicle  Jiafety  Standards 
(FMVSS)  and  the  collection  of  data 
which  supports  their  implementation. 
The  agency,  in  prescribing  an  FMVSS, 
is  to  consider  available  relevant  motor 
vehicle  safety  data,  and  to  consult  with 
other  agencies  as  it  deems  appropriate 
Further,  the  Title  49  U.S.C.  mandates. 
that  in  issuing  any  FMVSS,  the  agency 
consider  whether  the  standard  is 
reasonable,  practicable  and  appropriate 
for  the  particular  type  of  motor  vehicle 
or  item  of  motor  vehicle  equipment  for 
which  it  IS  prescribed,  and  whether 
such  standards  will  contribute  to 
carrying  out  the  purpose  of  Title  49 
U.S.C 

The  Secretary  is  authorized  to  revoke 
such  rules  and  regulations  as  deemed 
necessary  to  carry  out  this  subchapter. 
Using  this  authority,  the  agency  issued 
the  initial  P'MVSS  No.  108.  Lamps, 
Reflective  Devices,  and  Associated 
Eauipment.  specifying  requirements  for 
vehicle  lighting  for  the  purposes  of 
reducing  traffic  accidents  and  their 
tragic  result  by  providing  adequate 
roadway  illumination,  improved  a 
vehicle  conspicuity.  appropriate 
information  transmission  through  signal 
lamps,  in  both  day,  night,  and  other 
conditions  of  reduced  visibility.  The 
standard  has  been  amended  numerous 
times  in  order  to  permit  new 
headlighting  designs.  In  recent  years. 


the  standard  had  become  burdensome  to 
bother  regulators  and  regulated  parties 
in  the  standard  has  not  been  able  to 
fully  accommodate  the  styling  needs  of 
motor  vehicle  designers,  while  at  the 
same  time  assuring  the  safety  on  the 
highways.  This  resulted  in  numerous 
burdensome  petitions  for  rulemaking  to 
be  submitted  by  the  vehicle  and  lighting 
manufacturers  to  change  the  design 
restrictive  language. 

The  reason  for  this  burden  was  that  as 
originally  adopted  the  standard  was 
more  equipment  design  oriented,  rather 
than  performance  oriented.  Recent 
amendments  have  helped  to  rectify  this 
situation.  The  requirement  for 
replaceable  light  source  dimensional 
information  has  resulted  in  a  further 
extension  of  that  effort  to  make  the 
standard  more  performance  oriented, 
and  reduce  the  burden  of  petitioning  for 
amendments  to  the  standard  The 
standard  now  allows  headlamp  light 
sources  (bulbs)  that  are  specified  in  the 
standard  as  well  as  those  listed  in  Part 
564,  to  assure  proper  photometric 
performance  upon  replacement  of  the 
light  sources  upon  failure  of  the 
original.  The  original  manufacturer  may 
be  the  same  as  that  of  the  aftermarket 
replacement,  consequently,  headlamp 
bulbs  regardless  of  where  they  are 
listed,  are  required  to  be  standardized 
by  inclusion  of  their  interchangeability 
dimensions  and  other  fit  and 
photometric  aspects,  thus  requiring  all 
identical  type  bulbs  to  be  manufactured 
to  those  pertinent  interchangeability 
specifications  Implementation  of  Fart 
564  reduces  the  burden  to 
manufacturers  and  user  of  new  light 
sources  by  eliminating  the  18  month 
petitioning  process  and  substituting  a  1 
month  agency  review.  Upon  completion 
of  the  review,  the  new  bulb's 
interchangeability  information  is  listed 
in  Pari  564  and  the  new  bulbs  may  be 
used  1  month  later  on  new  vehicles. 

Estimated  Annual  Burden:  20  hours. 

(81  Title:  Compliance  Labeling  of 
Retroreflective  Materials  for 

Heavy  Trailer  Conspicuity. 

OMB  Control  Number:  2127-0569. 

Type  Request:  Extension  of  a 
currently  approved  collection 

Affected  Public:  Business  or  other  for- 
profit. 

Abstract:  49  U.S.C.  30111.  30112.  and 
30117  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  authorizes 
the  issuance  of  Federal  Motor  Vehicle 
Safety  Standards  (FMVSS)  and  the 
collection  of  data  which  supports  their 
implementation.  The  agency,  in 
presfTibing  a  FMVSS,  is  to  consider 
available  relevant  motor  vehicle  safety 
data,  and  to  consult  with  other  agencies 


as  it  deems  appropriate.  Further,  the  Act 
mandates,  that  in  issuing  any  FMVSS, 
the  agency  consider  whether  the 
standard  is  reasonable,  practicable  and 
appropriate  for  the  particular  type  of 
motor  vehicle  or  item  of  motor  vehicle 
equipment  for  which  it  is  prescribed, 
and  whether  such  standards  will 
contribute  to  carrying  out  the  purpose  of 
the  Act.  The  Secretary  is  authorized  to 
promulgate  such  rules  and  regulations 
as  deemed  necessary  to  carry  out  this 
subchapter.  Using  this  authority,  the 
agency  issued  the  initial  FMVSS  No. 
108.  Lamps,  Reflective  Devices,  and 
Associateid  Equipment,  specifying 
requirements  for  vehicle  lighting  for  the 
purpose  of  improved  vehicle 
conspicuity,  appropriate  information 
transmission  through  signal  lamps,  in 
both  day,  night,  and  other  conditions  of 
reduced  visibility.  The  standard  has 
been  amended  numerous  times,  and  the 
subject  amendment,  which  became 
effective  on  December  1,  1993,  increases 
the  conspicuity  of  large  trailers  would 
be  reduced  by  about  15  percent  if 
retroreflective  material  having  certain 
essential  properties  is  used  to  mark  the 
trailers.  The  amendment  requires  the 
permanent  marking  of  the  letters  DOT- 
C2.  DOT-C3  or  DOT-C4  at  least  3mm 
high  at  regular  intervals  on 
retroreflective  sheeting  material  having 
adequate  performance  to  provide 
effective  trailer  conspicuity.  The  high 
reflective  brightness  of  the  materia!  and 
its  ability  to  reflect  light  which  strikes 
it  at  an  angle  are  special  properties 
required  by  the  safety  standard 

The  high  brightness  is  required 
because  the  material  must  biie  effective 
even  when  it  is  dirty  One  of  the 
principal  goals  of  the  standard  is  to 
prevent  crashes  in  which  the  side  of  the 
trailer  is  blocking  the  road  and  it  is  not 
sufficiently  visible  at  night  to  fast  traffic. 
Frequently,  the  side  of  the  trailer  is  not 
perpendicular  to  approaching  traffic  and 
the  conspicuity  material  must  reflect 
light  which  strikes  it  at  an  angle  in  order 
to  be  effective.  There  exist  many  types 
of  retroreflective  material  similar  in 
appearance  to  the  required  matenals  but 
lacking  in  its  requisite  properties.  The 
manufacturers  of  new  trailers  are 
required  to  certify  that  their  products 
are  equipped  with  retroreflective 
material  complying  with  the 
requirements  of  the  standard.  The 
Federal  Highway  Administration  Office 
of  Motor  Carrier  Safety  enforces  this  and 
other  standards  through  roadside 
inspections  of  trucks.  There  is  no 
practical  field  test  for  the  performance 
requirements,  and  labeling  is  the  only 
objective  way  of  distinguishing  truck 
conspicuity  grade  material  from  lower 
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perfonTiance  material.  Without  labeling. 
FHWA  will  not  be  able  to  enforce  the 
performance  requirements,  and  labeling 
is  the  oiilv  objective  wa>'  of 
distinguishing  truck  conspicuity  grade 
material  from  lower  performance 
material   Without  labeling.  FH\V.\  vvnll 
not  be  able  to  enforce  the  performance 
requirements  of  the  standard,  and  the 
compliance  testing  of  new  trailers  will 
be  complicated.  Labeling  is  also 
important  to  small  trailer  manufacturers 
because  it  may  help  them  to  certif\' 
compliance  As  a  result  of  the  comments 
to  the  NPRM,  the  agency  decided  to 
allow  wider  stripes  of  material  of  lower 
brightness  than  onginaliy  proposed  as 
alternate  means  of  providing  the 
minimum  safety  performance. 

Therefore,  the  marking  system  serves 
the  additional  role  of  identifying  the 
minimum  stripe  width  required  for  the 
retroreflective  brightness  of  the 
particular  material. 

Estimated  Annual  Burden:  1  hour 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulator)'  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW  .  Washington,  DC  20503, 
Attention  EXDT  Desk  Officer.  Comments 
are  invited  on  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  oi  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility,  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection, 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collecled;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Is.sued  m  \\ashin(?ton.  DC.  on  May  7,  1998 
PhiUip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation 
[FR  Doc  98-12638  Filed  5-12-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  Amarillo 
International  Airport.  Amarillo,  TX 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


ACTION:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of  Amarillo 
for  Amarillo  International  Airport  under 
the  provisions  of  Title  49  U.S.C, 
Chapter  475  [hereinafter  referred  to  as 
"Title  49')  and  14  CFR  Pari  150  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  It  is  reviewing  a  proposed  noise 
compatibihtv  program  that  was 
submitted  for  the  City  of  Amarillo  under 
Part  150  in  conjunction  with  the  noise 
exposure  maps  and  that  this  program 
will  be  approved  or  disapproved  on  or 
before  October  27.  1998. 

EFFECTIVE  DATE:  The  effective  date  of  the 
F.^A's  determination  on  the  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  April  30,  1998. 
The  public  comment  period  ends  June 
29. 1998 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  F  Stoltz,  Department  of 
Transportation,  Federal  Aviation 
.'\dministration,  Fort  Worth  Texps 
'6193-0650.  (817)  222-5608  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  ¥.\.\  finds 
that  the  noise  exposure  maps  submitted 
for  the  City  of  Amarillo  are  in 
compliance  with  applicable 
requirements  of  Part  150.  effective  April 
30,  1998.  Further.  ¥.\A  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  which  will  be  approved 
or  disapproved  on  or  before  October  27, 
1998  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  Title  49.  an  airport  operator 
may  submit  to  the  FAA  noise  exposure 
maps  which  meet  applicable  regulations 
and  which  depict  noncompatible  land 
uses  as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  Title 
49  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community. 
government  agencies,  and  persons  using 
the  airport. 

.\n  airport  operator  who  has 
submiUed  noise  exposure  maps  that  are 
found  by  the  F.\A  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (F.\R)  Part  150, 
promulgated  pursuant  to  Title  49,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 


measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  City  of  Amarillo  submitted  to  the 
FAA  on  Etecember  16,  1997,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  Amarillo  International 
Airport  FAR  Part  150  Update.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  Title  49,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Title  49. 

The  FAA  nas  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Amarillo.  The  specific  maps  under 
consideration  are  the  Existing  Noise 
Exposure  Map,  1995,  page  C.36,  and 
Future  Noise  Exposure  Map,  2002,  page 
G.4  in  the  submission. 

The  FAA  has  determined  that  these 
maps  for  .^mariilo  International  Airport 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  April  30,  1998.  FAA's 
determination  on  an  airport  Of>erator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information,  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program 

u  questions  arise  concerning  the 
precise  relationship  of  specifiTc 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Title  49.  These  functions 
are  inseparable  from  the  ultimate  land 
use  control  and  plarming 
responsibilities  of  local  government. 
These  local  responsibilities  are  not 
changed  in  any  way  under  Part  150  or 
through  FAA's  review  of  noise  exposure 
maps.  Therefore,  the  responsibility  for 
the  detailed  overlaying  of  noise 
exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
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agencies  with  which  consultation  is 
required  under  Title  49.  The  FAA  has 
rehed  on  the  certification  by  the  airpor: 
operator,  under  S  150.21  of  FAR  Part 
150,  that  the  statutorily  required 
consultation  has  been  accomplished. 
The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Amarillo  International  Airport,  a'so 
effective  on  April  30.  1998.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  October  27, 
1998. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  §  150  33  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration. 
Airports  Division.  2601  Meacham 
Boulevard.  Fort  Worth.  Texas  76137 

Amarillo  International  Airport.  10801 
Airport  Boulevard.  Amarillo,  Texas 
79111-1211 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Fort  Worth,  Texas.  April  30, 
1998. 

Edward  N.  Agncw. 

Acting  Manager.  Airports  Division. 

|FR  Dt)C.  9»-12741  Filed  5-12-98.  8:45  ami 
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DEPARTMf  N'^  Of  TRANSPORTATION 

>■  kHjetd'  Avi.itivjn  AdTunistrafion 

Envlronmentai  imp<ict  Statement: 
Piedmont  Triad  international  A(rp<~.r! 
Greenstx^f     Nor1^  Cai-oima 

AUfcNCT:  reaerai  Aviation 
Administration,  DOT. 

action:  Notice  of  Intent. 

summary:  The  Federal  Aviation 
Administration  (FAA)  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  address 
environmental  and  related  impacts 
expected  to  be  associated  with  the 
expansion  of  Piedmont  Triad 
International  Airport  located  at 
Greensboro.  North  Carolina 

FOR  FURTHfP    NFO«M*''u:».  CONTACT: 

Thomas  M.  Roberts,  Federal  Aviation 
Administration;  Atlanta  Airports 
District  Office;  1701  Columbia  Avenue, 
Suite  2-260:  College  Park.  Georgia 
30337-2747;  Telephone  404/305-7153. 

SoPP'.e.MENTAPy  INFORMATION     The  FAA 
will  prepare  an  Lli)  lor  LTie  proposed 
project  to  construct  and  operate  a  9,000- 
foot  parallel  runway  west  of  the  existing 
runway  5/23  with  associated  taxiways 
and  other  related  facilities  The 
proposed  location  of  the  new  parallel 
runway  is  approximately  5.500  feet  west 
of  the  existing  5/23  runway. 

The  FAA  plans  to  coordinate  with 
federal,  state,  and  local  agencies  which 
have  jurisdiction  by  law  or  special 
expertise  with  respect  to  any 
environmental  impacts  associated  with 
the  proposed  project. 

The  EIS  will  also  evaluate  cumulative 
impacts  anticipated  to  occur  as  a  result 
of  the  implementation  of  other 
foreseeable  future  improvements  at 
Piedmont  Triad  International  Airport. 

It  is  anticipated  that  a  Request  for 
QualiHcations  will  be  advertised  in  May 
of  this  year  for  a  consultant  to  prepare 
the  EIS. 

Public  Scoping:  The  FAA  will  hold  a 
scoping  meeting  to  solicit  input  from 
federal,  state,  and  local  agencies  which 
have  jurisdiction  by  law  or  have  specific 
ex{>ertise  with  respect  to  any 
environmental  impacts  associated  with 
the  project.  In  addition  a  public  scoping 
meeting  will  be  held  and  the  public  may 
submit  written  comments  on  the  scope 
of  the  environmental  study  to  the 
address  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  paragraph   A 
Public  Notice  issued  at  a  later  time  will 
provide  the  date.  time,  and  place  of  the 
scoping  meeting  and  the  period  for 
written  comments. 


Issued  on  April  30, 1998. 
Deli  T.  Jemigan, 

Manager.  Atlanta  Airports  District  Office. 
|FR  Doc.  98-12747  Filed  5-12-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (Pf  C)  at 
Now  Orleans  Jntematlonal  Airport,  New 
Orleans,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  mtent  to  rule  on 
application. 

SUMMARY:  The  F.AA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impKJse  and  use  the 
revenue  from  a  PFC  at  New  Orlean.s 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  fTitle 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
<■■:  -H.-'orp  !'ine  12.  1998. 
ADDRESSES:  Comments  on  this 
applir.atiiin  :::a'.  *»-■  niailed  or  delivered 
in  Inplii  <i!H  '  i'li.fs  to  the  ¥.\A  at  the 
followi:;^  riii.i.-^'ss  Mr  Ben  Gutter>'. 
Federal  .^viatKHi  .Administration. 
Southwest  Kevior:   Airports  Division. 
Planning  an.:  Pr  >vramming  Branch, 
ASW-610D,  h.r  V\()rlh.  Tpxa-;  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Edward 
Levell,  Jr.,  Director  of  Aviation,  at  New 
Orleans  International  Airport  at  the 
following  address:  Mr  Edward  Levell. 
Jr..  Director  of  Aviation,  New  Orleans 
International  Airport,  PO  Box  20007, 
New  Orleans,  LA  70141. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158  23  of  Part 

FOP  FURTHER  INFORMATION  CONTACT:  Mr. 
i^■•:.  ■  .  .'•."•,    t-MC^ral  .Aviation 
Administration,  Southwest  Region, 
Airports  Division.  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610.  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  Inration 
SUPPLEMENTARY  INFORMATION;  The  FAA 

proposes  to  rule  and  invites  public 
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comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  New 
Orleans  International  .Airport  under  the 
provisions  of  the  .Aviation  Safet\  and 
Capacity  Expansion  -Ad  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  .Act  of  1990)  (Publu  I.avv 
101-508)  and  Part  58  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  1S8! 

On  .April  30.  1998.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  ^  158  25  of  Part  158 
The  F.AA  will  approve  or  di.sapprove  thp 
application,  in  whole  or  in  part,  no  later 
than  August  19.  1998 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC  S3. 00. 

Proposed  charge  effective  date  lulv  1 
2008. 

Proposed  charge  expiration  date: 
March  1,  2010 

Total  estimated  new  PFC  revenue: 
$11,072,644. 

PFC  application  number:  98-04-C- 
00-MSY 

Brief  description  of  proposed  projects: 
Project  to  Use  PFC'S 

Terminal  Improvements. 
Projects  to  Impose  and  Ise  PFC'S 

LaFon  Roads  and  Utilities  and  Upper 
Level  Roadway  Canopy. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's: 

FAR  Part  135  On-demand  air  taxi/ 
commercial  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 

li'.ted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  anc,  at  the  F.AA 
rvuional  Airports  office  located  at: 
lederal  .A\iation  Administration. 
Southwest  Region.  .Airports  Division, 
Planning  and  Prog_raniming  Branch. 
.ASVV-610D.  2601  Meacham  Blvd..  Fort 
Worth,  Texas  76193-4298. 

In  addition,  anv  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  New  Orleans 
Internationa!  .Airport 

Issued  in  Fort  Worth,  Texas  on  April  30. 

1998 

Edward  N.  .Agnew, 

Acting  Manager.  Airports  Division. 

IFR  Doc.  98-12709  Filed  5-12-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  9e-3763] 

Request  for  Emergency  Processing  of 
Currently  Approved  Information 
Collection;  Federal  Motor  Carriers 
Safety  Regulations,  Driver's  Record  of 
Duty  Status 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice. 

SUMMARY:  !n  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (P.L. 
104-13.44  i;  S.C   3501-3520).  the 
FHW.A  is  submitting  a  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing 
clearance  of  a  currently  approved 
information  collection.  OMB  clearance, 
for  a  six-month  period,  is  being 
requested  by  May  31,  1998.  when  the 
current  information  collection  is  due  to 
expire.  The  FHW.A  published  its  intent 
to  request  a  three-year  renewal  to 
continue  the  current  information 
collection  in  the  Federal  Register  dated 
March  11,  1998  at  63  FR  11948. 
Comments  to  that  notice  are  due  on  or 
before  May  11,  1998.  In  addition,  the 
FHWA  published  a  Notice  of  proposed 
rulemaking  (NPRM)  relating  to  this 
information  collection  in  the  Federal 
Register  dated  April  20.  1998,  at  63  FR 
19457  This  N'PRM  proposes  to  amend 
the  FHW.A  regulations  affecting  the 
hours-of-ser%ice  recordkeeping 
requirements.  Comments  to  the  NPRM 
are  due  on  or  before  June  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  information  collection 
clearance  request  may  be  obtained  by 
contacting  the  DOT,  FHWA  Information 
Collection  Liaison,  Mr.  Earl  Coles. 
Office  of  Information  and  Management 
Services.  Federal  Highway 
.Administration.  400  Seventh  Street, 
SW  ,  Washington.  DC  20590-0001. 
(202)366-9084.  Office  hours  are  from 
7:45  a.m.  to  4:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Driver's  Record  of  Duty  Status. 

OMB  \umber:  2 1 2  5  -nn  i  f. 

Baci<ground  Motor  i  arrurs  operating 
in  interstate  commerce  are  required  to 
limit  their  drivers'  hours  of  service.  49 
CFR  Section  395  8  requires  tjiat  the 
drivers  record  their  hours  of  service  to 
assure  compliance  with  the  maximum 
driving  and  on-duty  time  limitations  set 
forth  in  the  Federal  Motor  Carrier  Safety 
Regulations  (HvlCSRs)  The  record  of 
duty  status  (RDS)  is  the  primary 
regulatory  tool  used  by  Federal  and 


State  enforcement  personnel  and  motor 
carriers  to  determine  compliance  with 
the  maximum  time  limitations 
prescribed  in  the  FMCSRs.  Compliance 
with  the  hours  of  service  requirement  is 
a  factor  in  determining  a  motor  carrier's 
overall  safety  compliance  rating.  It  is  a 
valuable  instrument  to  both  government 
and  industry  to  help  ensure  the  safety 
of  the  general  public  by  reducing  the 
number  of  fatigued  drivers  on  highways. 
This  information  collection  is  necessary 
for  the  FHWA  to  continue  to  determine 
compliance  with  the  regulations. 

Respondents:  Motor  carriers  and 
drivers. 

Number  of  Respondents:  3,300,000. 

Frequency:  Daily. 

Estimated  Total  Annual  Burden: 
14  799.033. 

Autljority:  49  U.S.C  31136,  31141  and 
31502  and  49  CFR  1.48. 

Issued  on:  May  5, 1998 
Frederick  G.  Wright, 

Acting  Associate  Administrator  for 

Administration. 

[FR  Doc  98-12637  Filed  5-12-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATtON 

Surface  Transportation  Boa-'C 
[STB  Docl<el  No   AB  -65  (Suty-Nc   562X)J 


CSX  Transportation    Inc 
Abandonment  Exernptio'^ 
Mount.  Nash  County  NO 


-m  Mocn> 


On  April  23,  1998.  CSX 
Transportation,  Inc.  (CSXT),  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  portion  of  its 
Florence  Service  Lane.  North  End 
Subdivision,  extending  from  Valuation 
Station  4-f  30  at  Falls  Road  to  Valuation 
Station  36-t-OO  at  the  end  of  the  track 
near  Earl  Street,  which  traverses  U.S. 
Postal  Service  ZIP  Code  27804,  a 
distance  of  0.60  miles,  in  Rocky  Mount, 
Nash  County.  NC.  CSXT  indicates  that 
there  are  no  stations  on  the  line. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  raifroad  employees 
will  be  protected  by  Oregon  Short  Line 
R.  Co. — Abandonment—Goshen.  360 
I.CC.  91  (1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  August  11, 
1998. 
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Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1 152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  Tiling  fee. 
See  49  CFR  I002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  June  2.  1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  562X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit.  1925  K 
Street.  N.W..  Washington.  DC  20423- 
0001:  and  (2)  Charles  M.  Rosenberger. 
500  Water  Street— JlSO.  Jacksonville.  FL 
32202. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545   (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (£A)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  May  5.  1908. 

By  the  Board.  David  M.  Koaschnik. 
Director.  OfBce  of  Proceedings. 

VaniOTi  A.  WiliiaBu. 

SecTVtary 

(FR  Doc  98-12589  Filed  5-12-98;  8:45  am] 
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DEPARTMENT  Of   TRANSPORTATION 

Surtace  ^'ansporration  Board 
tSTBDockoiSo   AB4'c;Sut>-No   2X)] 

Iowa  Interstate  Railroad,  Ltd.; 
Abandonment  Exemption — In  Marion 
County,  lA 

On  April  23.  1998.  Iowa  Interstate 
Railroad.  Ltd.  (LAIS)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
use.  10903  to  abandon  its  line  of 
railroad  extending  fiT>m  milepost  123.5 
near  Otiey  to  the  end  of  the  line  at  or 
near  milepost  114.80  in  Pella.  a  total 
distance  of  8.70  miles  in  Marion 
County,  LA.  The  lines  traverse  U.S. 
Postal  Service  Zip  Codes  50214  and 
50219.  and  includes  the  station  at  Pella 
(milepost  114). 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  LAIS's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LC.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  August  11, 
1998. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
p>etition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25) 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  June  2,  1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-414 
(Sub-No.  2X)  and  must  be  sent  to:  (1) 
Surface  Trans pxjrtat ion  Board,  Office  of 
the  Secretary.  Case  Control  Unit.  1925  K 
Street,  N.W.,  Washington.  DC  20423- 
0001;  and  (2)  T.  Scott  Bannister,  1300 
Des  Moines  Bldg..  405  Sixth  Ave..  Des 
Moines.  lA  50309. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 


Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  cr  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SE.^  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  May  6,  1998 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
VeniMi  A.  Wiiliams, 
Secretary. 

!FP  Dim    4ft- 1.'8m2  Filed  5-12-9S;  8:45  am) 
eitLMQ  cooe  tM^-co-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  DocMt  No.  AB-644X] 

S«a  Lion  Railroad — At>an<Jonni«nt 
Fxemptlon — In  King  County,  WA 

On  .\pn\  2.1.  1998.  Sea  Lion  Railroad. 
a'k  a  .\(i venture  Trail.  Inc    (SLR)  filed 
with  the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
US  C.   10903-109{J.S  '  to  abandon  a  line 
of  railroad  between  the  end  of  the  line 
at  milepost  2  70  and  milepost  0  09  in 
the  Ballard  Di.stnct  of  Seattle  W.Ai..  a 
distance  of  approximately  3  00  miles,  in 
King  County.  WA  The  line  traverses 
U.S.  Postal  Service  Zip  Codes  98107  and 
98117   Therp  an"  no  existinj?  rail 
stations 

The  line  LOiitains  fwierailv  granted 
rights-of  wav  .\nv  di,x.umentation  in 
the  railroads  possession  will  be  made 
available  pmmptlv  'o  those  requesting 
it.  The  interest  of  railroad  employees 
will  be  protecrted  by  the  conditions  set 
forth  in  Oregon  Short  Line  R  Co  — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979). 


■  In  addition  to  an  examption  from  49  U.S.C 
10W3,  SLR  wekj  examption  from  49  U.S.C.  10904 
(offer  of  fiiuuicial  assictonce  procedures)  and  49 
U.S.C  10903  (public  UM  conditioni). 
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By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  bv  August  11. 
1998. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption   Each  OFA  must 
be  accompanied  bv  a  SI. 000  filing  fee. 
See  49  CFR  1002.2(0(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152  2R  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  wiU  be 
due  no  later  than  June  2,  1998.-  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

Ail  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-544X 
and  must  be  sent  to:  fl)  Surface 
Transportation  Board,  Office  of  the 
Secretarv,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Wa.shington,  DC  20423- 
0001.  and  (2)  Charles  H   Montange,  426 
NW  162d  Street.  Seattle,  WA  98177. 
Replies  to  the  SLR  petition  are  due  on 
or  before  lune  2.  1998. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Boards  Office  of  Public 
Services  at  (202)  56.5-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Set:tion  of  Environmental  .\nalvsis 
(SEA)  at  (202)  565-1545   |TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  fElS],  if 
net:essarv)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  anv  agencies  or  other  persons  who 
commented  during  its  preparation 


'In  the  [jetition,  SLR  indicates  that  it  conients  to 
a  request  by  the  City  of  Seattle  for  issuance  of  a 
notice  of  interim  trail  use/rail  banking.  SLR  adds 
that,  once  the  City  has  acquired  the  line  for  trail 
use/rail  banking  by  means  of  transfer  from 
petitioner.  Ballard  Terminal  Raiiroad  Company  will 
operate  the  line  under  contrac.  with  the  City 
pursuant  to  a  modified  certificate  of  public 
convenience  and  necessiiv   We  note,  however,  that 
a  modified  certificate  is  issued  riowever.  o.",ly  when 
a  state  or  political  subdivision  of  a  state  acquires 
ar.  abandoned  line  with  the  intent  to  provide  raii 
service  itself  or  lo  contract  with  an  operator  for 
such  service.  Trail  use  and  rail  banking  are 
normally  not  contemplated  under  such  a  procedure 
SIR  i  apparent  intent  here  to  transfer  the  line  to  the 
City  for  continued  rail  service.  The  use  of  rail 
banking  to  transfer  a  line  for  continued  rail  service 
appears  questionable. 


Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normallv  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  May  8, 1998. 

By  the  Board,  E)avid  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-12818  Filed  5-12-98;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Proposed  Information  Collection; 
Comnr>ent  Request 

agency:  Office  ol  the  Comptroller  of  the 

(  urrency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

summary:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  continuing  information 
collections,  as  required  by  the 
Paperv\'ork  Reduction  Act  of  1995. 
Currently,  the  OCC  is  soliciting 
comment  concerning  its  extension 
without  change  of  an  information 
collection  titled  (MA)— Minimum 
.Secuntv  [devices  and  Procedures, 
Reports  of  Suspicious  Activities,  and 
Bank  SecTecv  Act  Compliance  Program 
(l.;:  CP'R  part' 21). 

DATES:  Written  comments  should  be 
submitted  by  July  13,  1998. 

ADDRESSES:  Direct  all  written  comments 

to  the  Communications  Division. 
.\ttention:  1557-0180,  Third  Floor. 
Office  of  the  Comptroller  of  the 
Currencv.  250  E  Street.  SW. 
Washington,  DC  20219.  In  addition, 
comments  mav  be  sent  by  facsimile 
transmission  to  {202)874-5274,  or  by 
eledronic  mail  to 
REGS  COMMENT S<ft>OC I TRK.\.S. GOV. 

FOR  RJRTHER  INFORMATION  COfHACT: 
Requests  for  additional  information  or 
copies  of  the  collection  may  be  obtained 
bv  contacting  lessie  Gates  or  Camille 
Dickerson.  (202)874-5090,  Legislative 
and  Regulatory  Activities  Division 
(1557-0180).  Office  of  the  Comptroller 
of  the  Currency.  250  E  Street   SW, 
Washington,  EiC  20219. 


SOPPLEMEffTARY  INFORMATION: 

Title:  (MA) — Minimum  Security 
Etevices  and  Procedures,  Reports  of 
Suspicious  Activities,  and  Bank  Secrecy 
Act  CompUance  Program  (12  CFR  21). 

0MB  Number:  1557-0180. 

f  onn  Number:  None, 

Abstract:  The  collections  of 
information  contained  in  12  CFR  Part  21 
are  as  follows: 

Minimum  Security  Devices  and 
Procedures  (12  CFR  21.2  and  21.4) 

Under  12  CFR  21.2,  each  national 
bank  must  designate  a  security  officer. 
The  bank  security  officer  must  develop 
a  written  security  program  to  protect  the 
bank  from  robberies,  burglaries,  and 
larcenies. 

Under  12  CFR  21.4.  the  bank  security 
officer  must  report  annually  to  the 
bank's  board  of  directors  on  the 
effectiveness  of  the  bank's  security 
program.  The  substance  of  the  report 
must  be  reflected  in  the  minutes  of  the 
board  meeting  in  which  the  report  is 
presented. 

Suspicious  Activity  Reports  ISAR)112 
CFR  21.11] 

Under  12  CFR  21.11.  national  banks 
must  file  SARs  in  certain  instances.  The 
bank  must  retain  the  SAR  and  the 
original  of  any  related  dociunentation 
for  five  years. 

Procedures  for  Monitoring  Bank  Secrecy 
Act  Compliance  (12  CFR  21.21) 

Under  12  CFR  21.21,  national  banks 
must  develop  and  maintain  procedures 
to  assure  compliance  with  the  Bank 
Secrecy  Act  and  Treasury  regulations  at 
31  CFR  part  31. 

These  information  collection 
requirements  are  required  to  ensure 
complian§e  with  applicable  statutes, 
further  bank  safety  and  soundness, 
provide  protections  for  banks,  and 
further  public  policy  interests. 

Type  of  Review:  Extension,  without 
change,  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  3,000. 

Total  Annua)  Responses:  45.527. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  30,160  Hours. 
COMMENTS:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 
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estimate  of  the  burden  of  t:  .lion 

of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  May  6.  1998. 
Kami  Solomon, 

Director,  Legislative  &  Regulatory  Activities 

Division. 

IFR  Doc.  98-12622  Filed  i-12-98;  8.45  ami 

SH.UNQ  OOOC  MtO-SKP 


Dfc  :  AH  '  Mf  NT  OF  THi    '  Rr  ASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  Collectlor   Surmtsslon  for 
f^MB  Review;  Commeni  Request 

A  jL.ncy:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 
ACTION:  Submission  for  0MB  Review; 
comment  request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  proposed  revisions  to 
an  information  collection  titled 
Examination  Questionnaire. 
DATES:  Comments  regarding  this 
information  collection  are  welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  the  OCC.  Comments  are 
due  on  or  before  fune  12.  1998. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  the  OCC 
Contact  listed.  Direct  all  written 
comments  to  the  Communications 
Division.  Attention;  1557-0199.  Third 
Floor.  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW., 
Washington.  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274.  or  by 
electronic  mail  to 

RFGSCOMMENTS@OCC.TREAS.GOV. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  1557-0199. 

Form  Number:  CC-2000-01  (Rev)  and 
CC-2000-02  (Rev). 

Type  of  Review:  Revision. 

Title:  Examination  Questionnaire. 


L»si  tiptioi\:  This  notice  covers  a 
revision  of  a  currently  approved 
collection  of  information  titled 
Examination  Questionnaire.  Completed 
Examination  Questiormaires  provide  the 
OCC  with  information  needed  to 
properly  evaluate  the  effectiveness  of 
the  examination  process  and  agency 
communications.  The  OCC  will  use  the 
information  to  identify  problems  or 
trends  that  may  impair  the  effectiveness 
of  the  examination  process,  to  identify 
ways  to  improve  its  service  to  the 
banking  industry,  and  to  analyze  staff 
and  training  needs. 

There  are  two  versions  of  the 
questionnaire— one  for  community  and 
mid-sized  banks  and  one  for  large 
banks.  Community  and  mid-sized  banks 
will  receive  the  questionnaire  as  part  of 
each  safety  and  soundness  examination 
or  other  examination-related  activity. 
Large  banks  will  be  invited  to  provide 
comments  annually. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  2.600. 

Tofay  Annual  Responses:  3.900. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden:  650 
burden  hours. 

OCC  Contact:  Jessie  Gates  or  John 
Ference.  (202)  874-5090.  Legislative 
and  Regulatory  Activities  Division, 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW.. 
Washington.  DC  20219. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-0199.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington,  DC  20503. 

The  OCC  may  not  conduct  or  sponsor, 
and  respondent  is  not  required  to 
.  respona  to.  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1. 
1995.  unless  it  displays  a  currently  valid 
OMB  control  number.  Comments  are 
invited  on; 

(1)  Whether  the  proposed  revisions  to 
the  following  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  OCC's  functions, 
including  whether  the  information  has 
practical  utility; 

(2)  The  accuracy  of  the  OCC's 
estimate  of  the  burden  of  the 
information  collection  as  it  is  proposed 
to  be  revised; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 


(5)  Estimates  of  capital  or  startup 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  6.  1998. 
Kart*n  Solomon 

Director,  uegisiaiive  (r  Regulatory  Activities 
Division 

(PR  Doc  98-12624  Filed  S-12-98.  8:45  am) 
BILUNQ  COCiC  aiO-33-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

(LR-77-86] 

Proposed  Collection,  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  199.5. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A))  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  temporary  regulation,  LR-77- 
86  (TD  8124),  Certain  Elections  Under 
the  Tax  Reform  Act  of  1986  (§  5h.5). 
DATES:  Written  comments  should  be 
rtL'tfived  un  or  before  July  13, 1998,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  (rc.rrii  K  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  N'W  ,  Wnshir.cton   DC  20224 

FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569.  nil  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

/  itu:.  Uirtain  Llections  Under  the  Tax 
Reform  Act  of  1986. 

OMB  Number:  1545-0982. 

Regulation  Project  Number:  LR-77- 
86. 

Abstract:  Section  5h.5  (a)  of  this 
regulation  sets  forth  general  rules  for  the 
time  and  manner  of  making  varioius 
elections  under  the  Tax  Reform  Act  of 
1986.  The  regulation  enables  taxpayers 
to  take  advantage  of  various  benefits 
provided  by  the  Internal  Revenue  Code. 
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Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions 
farms,  and  state,  local,  or  tribal 
governments. 

Estimated  Number  of  Responses: 
114,710. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  28.678. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  materia! 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 

submitted  m  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
lb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  lo 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (ej  estimates  of  capital 
or  start-up  costs  and  c:osts  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  informBtion. 

.Approved  Mav  8.  1998. 
Garnck  R.  Shear, 
IRS  Reports  Clearance  Officer. 
'FR  Drtc  98-12723  Filed  5-12-98;  8:45  am) 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-209020-86] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 

other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Papervvori^  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking 
and  temporary  regulation.  REG-209020- 
86  (TD  82101,  Foreign  Tax  Credit; 
Notification  and  Adiustment  Ehie  to 
Foreign  Tax  Redeterminations 
(*;**  1  90,5-3T,  1.905-4T,  1.905-5Tand 
3(11  6fiB9-lT). 

DATES:  Written  comments  should  be 
received  on  or  before  July  13,  1998,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garricic  R  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  tor  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5569.  1111  Constitution  Avenue  NW., 
Washington   DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title  Foreign  Tax  Credit;  Notification 
and  Adiustment  Due  to  Foreign  Tax 
Redeterminations 

O.VfS -Vu/nber  1545-1056. 

Regulation  Project  Number:  REG- 
209020-«6  (formerly  INTL-61-86). 

Abstract  This  regulation  relates  to  a 
taxpayer's  obligation  under  section 
905(c)  of  the  Internal  Revenue  Code  to 
file  notification  of  a  foreign  tax 
redetermination,  to  make  adjustments  to 
a  taxpayer  s  poois  of  foreign  taxes  and 
earnings  and  profits,  and  the  imposition 
of  the  civil  penalty  for  failure  to  file 
such  notice  or  report  such  adjustments. 

Current  Actions  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  and 
business  or  other  for-profit 
organizations. 


Estimated  Number  of  Responaenis: 
10,000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Respondents  :  10.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
a";  required  bv  26  U.S.C,  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  May  7. 1998. 
Ganrick  R.  Shear. 

IRS  Reports  Clearance  Officer. 

(FR  Doc  98-1 2724  Filed  5-12-98;  8:45  am] 

BILUMG  »:,)at  «Oi:-oi.m 


DEPARTMENT  OP  THE  TRFASURV 

Internal  Revenue  Service 
[REG-209274-B5] 

Proposed  Collection   Comme'~t 
Request  lor  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubhc  and 
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opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork.  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3.'S06(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking 
and  temporary  regulations.  REG- 
209274-85  (TD  8033).  Tax-Exempt 
Entity  Leasing  (§1.168) 
DATES:  Written  comments  should  be 
received  on  or  before  July  13.  1998  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
row  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5569.  nil  Constitution  Avenue  NW  . 
Washington,  DC  20224. 
SUPPtEMEMTARY  INFORMATION: 

Title  Tax-Exempt  Entity  Leasing. 

0MB  Number:  1545-0923. 

Regulation  Project  Number:  REG- 
209274-85. 

Abstract:  These  regulations  provide 
guidance  to  persons  executing  lease 
agreements  involving  tax-exempt 
entities  under  168(h)  of  the  Internal 
Revenue  Code.  The  regulations  are 
necessary  to  implement  Congressional ly 
enacted  legislation  and  elections  for 
certain  previously  tax-exempt 
organizations  and  certain  tax-exempt 
controlled  entities. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions,  and  state,  local  or  tribal 
goveniments. 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  tor  C^ommenls 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  5. 1998. 
GuTick  R.  StMur, 
IRS  Reports  Cleamnce  Officer. 
(FR  Doc  98-12725  Filed  S-12-98;  8:45  am) 
BN.UNQ  cooc  ^*3o~«^-^^ 


DEPARTMENT  OF  THE  TREASURY 

lnter'1,1    Revenue  Service 

(PS-127  At   PS  *?a  m   PS  '3-^ 

Propose<;1  Coiiection,  Comment 
R«qu«st  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-127-86, 
PS-128-86,  and  PS-73-88  (TD  8644). 
Generation-Skipping  Transfer  Tax 
(§§26.2601-1.  26,2632-1.  26.2642-1. 
26.2642-2.  26.2642-3,  26.2642-^, 
26.2652-2.  and  26.2662-1). 

DATES:  Written  comments  should  be 
received  on  or  before  July  13,  1998  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  room  5571,  1111  Constitution 
Avenue  NW..  WashinRton.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569,  nil  Constitution  Avenue  NW.. 
Washington,  DC  20224 

SUPPLEMENTARY  INFORMATION: 

Title:  Generation-Skipping  Transfer 
Tax. 

OMB  Number:  1545-0985. 

Regulation  Project  Number:  PS-127- 
86;  PS-12&-86;  PS-73-«8. 

Abstract:  This  regulation  provides 
rules  relating  to  the  effective  date, 
return  requirements,  definitions,  and 
certain  rules  covering  the  generation- 
skipping  transfer  tax.  The  information 
required  by  the  regulation  will  require 
individuals  and/or  fiduciaries  to  report 
information  on  Forms  706,  706NA, 
706GS(D),  706GS(D-1),  706GS(T),  709. 
and  843  in  connection  with  the 
generation  skipping  transfer  tax.  The 
information  will  facilitate  the 
assessment  of  the  tax  and  taxpayer 
examinations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3.750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Cominenfs 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
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information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  pun;hase  of  services 
to  provide  information. 

.Approved  May  5   1998. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
IFR  DcK  9»-!2''26  Filed  5-12-98;  8:45  am) 

BILUNQ  <X>OE  40(M)1-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

nNTL-29-81] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRSj, 

Treasury 

action:  Notice  and  request  for 

comments 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agenaes  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Papenvork  Reduction  Act  of  1995. 
Public  Lav,  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  INTL-29-91 
(TD  8556).  Computation  and 
Characterization  of  Income  and  Earnings 
and  Profits  Under  the  Dollar 
.^ppro.ximate  Separate  Transactions 
Method  of  Accounting  (DASTM) 
(§1.985-3). 

DATES:  Written  comments  should  be 
received  on  or  before  July  13.  1998  to  be 
assured  of  consideration. 
ADDRESSES;  Direct  all  written  comments 
to  Garrick  R,  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW  .  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569.  nil  Constitution  .Avenue  NW,. 
Washington,  DC  20224 
SUPPLEMENTARY  INFORMATION: 


Title:  Computation  and 
Characterization  of  Income  and  Earnings 
and  Profits  Under  the  Dollar 
Approximate  Separate  Transactions 
Method  of  Accounting  PASTM), 

OMB  Number:  1545-1051. 

Regulation  Project  Number:  INTL-29- 
91. 

Abstract  This  regulation  provides 
that  taxpayers  operating  in 
hvpennflationary  currencies  must  use 
the  I'nited  States  dollar  as  their 
functional  currency  and  compute 
inco.me  using  the  dollar  approximate 
separate  transactions  method  (DASTMl 
Small  taxpayers  may  elect  an  altema'e 
method  by  which  to  compute  income  or 
loss  For  prior  taxable  years  in  which 
income  was  computed  using  the  profit 
and  loss  method,  taxpayers  may  elect  to 
recompute  their  income  using  DASTM, 

Current  Actions  There  is  no  change  to 
this  existing  regulation 

Type  of  Review  E.xtens;on  of  a 
currently  approved  collection. 

Affected  Public  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
:-oo 

Estimated  Time  Per  Bespfjndent:  1 
hour.  26  minutes. 

Estimated  Total  .Annual  Burden 
Hours   1,000 

The  following  paragraph  applies  to  all 
of  the  collections  cf  informa'ion  covered 
bv  this  notice 

.\n  agency  ma\  nut  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
beiome  materia!  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential:  as  required  by  26 
use  6103 

Request  for  Comments:  Comments 
submitted  m  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  't>ecome  a  matter  of 
public  record  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
ot  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  form.s  of  information  technology; 


and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information, 

.Approved  May  5,  1998. 
Garrick  R.  Shear, 
IRS  Reports  Cleamnce  Officer 
!FR  Doc.  98-12727  Filed  5-12-98;  8:45  am] 

BILUNO  OOOC  4CS0-01-U 

DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Notice  of  Meeting  With  Current  a^c 
Prospective  Tax  Software  Developer's 
for  Electronic  Filing  of  Form  1065.  ij.S. 
Partnership  Return  ot  income 

AGENCY,  Internal  Revenue  Service  (IRS), 
Treasury. 

Slim»«ary:  This  aimouncement  serves  as 
nouce  Uiat  the  Internal  Revenue  Service 
will  hold  a  meeting  of  current  and 
prospective  lax  software  developers  to 
share  the  thinking  about  the  strategic 
direction  for  mandating  electronic  filing 
for  partnerships  with  more  than  100 
partners  and  to  get  initial  reactions  from 
the  software  developers  to  these 
strategies.  In  addition  to  discussing 
partnership  retiuns,  information  will  be 
provided  on  other  electronic  business 
returns  and  a  session  will  be  held  to 
address  questions  from  the  March  3  and 
4.  1998  software  developers  meeting. 

DATES:  The  tentative  agenda  is  as 
follows:  June  16  firora  12:30  pm  to  4;30 
pm  will  be  for  the  issues  from  the  March 
3-4,  1998  software  developers  meeting; 
June  17  from  9:30  am  to  4  pm, 
discussion  on  the  Form  1065  electronic 
filing  strategy;  and  on  June  18  from  9  am 
to  11:30  am,  information  on 
electronically  filed  business  returns  will 
be  discussed. 

ADDRESSES:  The  meeting  will  be  held  at 
the  New  Carrollton  Federal  Building. 
5000  Ellin  Road.  Bl-303,  Lanham.  MD 
20706  Room. 

FOR  FURTHER  INFORMA'On  CON' ACT: 
Questions  or  i    :    >  '  ^  ^ 
directed  to  Lee  Lawrence  at  IRS, 
Electronic  Tax  Administration, 
T:ETA:0,  5000  Ellin  Road  C4-237, 
Lanham,  MD  20706  or  by  telephone  at 
(202)  283-0445  (not  a  toll-fr«e  number). 
To  register  for  this  meeting,  please  call 
Carol  lakes  at  (202)  283-0559.  A 
registration  form  will  be  mailed  or  faxed 
which  must  be  completed  and  returned 
to  the  IRS  by  June  8.  1998,  If  you  have 
any  questions  or  issues  which  you 
would  like  to  have  addressed  during  the 
meeting,  you  may  submit  them 
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beforehand  by  taxing  them  to:  Lee 

Lawrence  ETA  (202)  283^786. 

Terry  Lutw, 

National  Director.  Electronic  Program 

Operations  Office,  Electronic  Tax 

Administration. 
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DEPA^   'MfNT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  91 

(Docket  No.  27744,  SFAR  97] 

RIN2120-AG54 

Prohibition  Against  Certain  Flights 
Within  tti«  Territory  and  Airspace  of 
Afghanistan 

AOENCv:  Federal  Aviation 
Administration  (FAA).  OOT. 
ACTION:  Final  rule. 

summary:  This  action  amends  Special 
Federal  Aviation  Regulation  (SFAR)  67 
by  extending  until  May  10.  2000.  the 
prohibition  on  flight  operations  within 
portions  of  the  territory  and  airspace  of 
Afghanistan  by  any  United  States  air 
carrier  and  commercial  operator,  by  any 
person  exercising  the  privileges  of  an 
airman  certificate  issued  by  the  FAA.  or 
by  an  operator  using  an  aircraft 
registered  in  the  United  States  unless 
the  operator  of  such  aircraft  is  a  foreign 
air  carrier:  the  amendment  also  permits 
flight  operations  by  the  aforementioned 
persons  through  Afghan  airspace  east  of 
070*35'  east  longitude,  or  south  of  33* 
north  latitude.  This  action  is  necessary 
to  continue  the  prevention  of  an  undue 
hazard  to  persons  and  aircraft  engaged 
in  such  flight  operations  as  a  result  of 
the  ongoing  civil  war  in  Afghanistan. 
DATES:  This  action  is  effective  May  7, 
1998 
FO«  FURTHER  INFORMATION  CONTACT: 

David  Catey.  Air  Iransportation 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC.  20591.  Telephone: 
(202)267-<8166 
fWPPlPMFVTARV  INfORMATlON: 

AvdiUtJility  of  This  ActioD 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  ((703)  321-3339).  the  Federal 
Register's  electronic  bulletin  board 
service  ((202)  512-1661),  or  the  FAA's 
Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  service  ((800) 
322-2722  or  (202)  267-5948).  Internet 
users  may  reach  the  FAA's  web  page  at 
hltp;//www  faa.gov  or  the  Federal 
Register's  web  page  at  http.// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 


Federal  Aviation  Administration.  Office 
of  Rulemaking.  ARM-1.  800 
Independence  Ave.  SW.,  Washington, 
DC  20591,  or  by  calling  (202)  267-9677. 
Communications  must  identify  the 
docket  number  of  this  action. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rules  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Snull  t  : !  1 1 !  V    i  a(jU!n>■^^ 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown.  Program 
Analyst  Staff.  Office  of  Rulemaking, 
ARM-27.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.  Washington,  DC  20591.  1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://wWw.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA»faa  dot.gov. 

On  May  10,  1994.  the  FAA  issued 
SFAR  67  in  response  to  the  threat  to 
civil  aviation  due  to  the  civil  war  in 
Afghanistan  (59  FR  25282;  May  14. 
1994).  SFAR  67  was  originally 
scheduled  to  expire  after  one  year. 
Notices  of  the  extension  of  SFAR  67 
were  published  on  May  15.  1995  (60  FR 
25980)  and  May  14,  1996  (61  FR  24430). 
On  May  9.  1997.  the  FAA  again 
extended  the  expiration  date  to  May  10. 
1998.  and  permitted  flight  operations  by 
affected  persons  through  Afghan 
airspace  over  the  Wakhan  Corridor  (62 
FR  26890;  May  15,  1997). 

Fighting  between  government  and 
opposition  forces,  and  the  resulting 
threat  to  civil  aviation,  continues  in 
portions  of  Afghanistan,  although  at  a 
lower  level  and  intensity  in  the  areas  to 
be  opened  to  U.S.  civil  aviation  than 
when  SFAR  67  was  originally  issued 
and  later  amended.  The  Taliban  have 
controlled  all  of  southern  Afghanistan 
for  a  considerable  time;  currently  the 
fighting  is  primarily  confined  to  the 


central  Kabul  area  and  northern  and 
northwestern  Afghanistan.  While  other 
areas  of  the  country  continue  to  be  the 
scene  of  sporadic  fighting,  the  factions 
involved  have  little  or  no  capability  to 
target  aircraft  operating  at  normal 
cruising  altitudes  in  the  areas  being 
opened  to  U.S.  operators.  The  area 
where  civil  aviation  is  most  threatened 
in  Afghanistan  lies  in  an  area  north  of 
33"  north  latitude  and  west  of  070''35' 
east  longitude. 

The  primary  factions,  the  Taliban  and 
a  loose  coalition  of  opposition  forces, 
still  possess  a  wide  range  of 
sophisticated  surface-  and  air-based 
weapons  that  potentially  could  be  used 
to  attack  civil  aircraft  overflying  central, 
northern,  and  northwestern  Afghanistan 
at  cruising  altitudes.  These  weapons 
include  fighter  and  attack  aircraft  armed 
with  cannons  and  air-to-air  missiles, 
and  surface-to-air  missiles  (SAM) 
systems.  Although  aircraft  have  been 
used  primarily  for  ground  attacks 
against  airfields  and  other  key  facilities, 
air-to-air  encounters  also  have  kjeen 
observed.  Press  reports  also  suggest  that 
a  number  of  Afghan  military  and  civil 
aircraft  have  been  shot  down  using 
SAMs.  The  fluctuations  in  the  level  and 
intensity  of  combat  create  an  unsafe 
environment  for  transiting  civilian 
aircraft  in  the  vicinity  of  Kabul  and 
northern  and  northwestern  Afghanistan. 

Advisories  issued  by  the  inteniational 
Civil  Aviation  Organization  (ICACO) 
urging  civil  aircraft  to  avoid  Afghan 
airspace  remain  valid  for  at  least  a 
portion  of  Afghan  airspace  In  a  letter 
dated  April  8.  1994.  .^ssad  Kotaite 
President  of  the  ICAO  Council,  issued  a 
notice  urging  air  earners  to  discontinue 
flights  over  Afghanistan  In  a 
subsequent  letter  dated  November  14. 
1994.  Dr.  Kotaite  warned  of  the 
continuing  risLs  a&so*  lated  with  flights 
over  Afghanistan,  including  operations 
using  certain  routes  developed  by  the 
Afghan  government  or  neighttonng 
countries  Chi  September  18    199,5,  in 
yet  another  letter  addressing  flight 
safety  over  Afghanistan,  Dr  Kotaite 
advised  that   'the  safety  of  international 
civil  flight  operations  throu|^h  the  Kabul 
(Flight  Information  Region]  can  not  be 
assured."  Dr.  Kotaite  did  indicate  in  this 
letter  that  if  operators  were  using 
A^an  airspace,  flying  time  over 
Afghanistan  should  be  minimized  and 
that  route  VSOO,  promulgated  by  a 
Pakistani  notice  to  airmen  (NOT AM), 
involves  only  a  two  minute  flying  time 
over  Afghanistan.  A  letter  of  May  10. 
1996.  advised  of  a  report  by  the  crew  of 
a  Boeing  747  cargo  aircraft  of  anti- 
aircraft fire  in  the  vicinity  of  Kabul: 
however,  at  37.000  feet  altitude,  the 
aircraft  was  never  in  any  danger.  These 
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advisories,  which  are  still  germane, 
reflect  the  uncertain  nature  of  the 
situation  and  underscore  the  dangers  to 
flights  in  portions  of  .Afghan  airspace. 
On  April  29.  1998,  Dr  Kotaite  sent  a 
letter  to  the  United  States  supporting 
the  approach  taken  in  the  proposal. 
Further,  Dr.  Kotaite  stated  that  ICAO  is 
considering  issuing  another  letter  to  all 
ICAO  member  states  indicating  that 
flights  could  t>e  permitted  in  the  eastern 
and  southern  areas  of  Afghanistan. 

In  the  past,  at  least  two  major  factions 
in  Afghanistan  have  deliberately 
targeted  civil  aircraft.  Such  policies 
occasionally  have  been  publicly 
announced.  In  a  statement  released  in 
September  1995.  General  Dostam.  who 
at  the  time  opposed  the  nominal 
Rabbani  Government,  warned  all 
international  air  earners  that  his  forces 
would  force  or  shoot  do\%7i  any  airplane 
venturing  into  airspace  controlled  by  his 
faction  without  first  obtaining  proper 
clearance  from  them  This  statement 
followed  a  similar  warning  issued  in 
1994  by  an  opposition  council  Air 
corridors  over  central  Afghanistan  have 
been  closed  frequently  as  a  result  of 
these  threats  and  active  factional 
fighting. 

Currently,  none  of  the  factions  in  the 
civil  war  has  a  clear  intent  to 
deliberately  target  a  foreign-flagged 
commercial  air  earner.  However,  the 
Taliban's  continued  frustration  with  the 
airlift  of  arms,  ammunition,  and 
supplies  to  other  factions,  combined 
with  the  other  factions'  interest  in 
bringing  dowm  Taliban  flights,  creates  a 
potentially  hazardous  environment 
whereby  an  airliner  might  be 
misidentified  and  inadvertently  targeted 
in  the  central,  northern,  and 
northwestern  portions  of  .Afghanistan. 
The  FAA  has  received  reports  that 
scheduled  passenger  flights  have  been 
intercepted  by  opposition  fighter 
aircraft.  In  July  1996,  a  fighter 
intercepted  a  Pakistan  International 
Airlines  flight  enroute  from  London  to 
Lahore.  Some  reporting  indicates  that 
the  aircraft  may  have  been  40-50  KM  off 
its  assigned  international  air  route. 
Charter  flights  appear  to  be  equally  or 
more  vulnerable  A  Russian-operated 
charter  flight  from  the  UAE  carrying 
unmanifested  ammunition  to  Kabul  was 
forced  to  land  in  Kandahar;  the  aircraft 
and  its  crew  were  held  there  for  almost 
one  year  before  escaping  in  August 
1996. 

The  control  and  operation  of 
Afghanistan's  limited  air  traffic  control 
facilities  remains  relatively  stable. 
Although  central  Afghan  govenunent 
control  over  installations  critical  to  air 
traffic  navigation  and  communication 
changed  hands  when  the  Taliban  took 


control  of  Kabul,  the  transfer  of 
authority  went  smoothly.  Indeed,  most 
air  traffic  control  employees  remained 
on  the  job  and  only  the  senior 
leadership  was  replaced.  If  opposition 
forces  retake  Kabul,  the  realignment  of 
control  to  the  previous  occupants 
should  be  smooth  as  well. 

The-greatest  threat  to  civil  aviation  is 
within  the  area  over  Afghanistan  north 
of  33°  north  latitude  and  west  of  070"35' 
east  longitude.  The  fighting  described 
above,  and  the  resulting  threat  to  civil 
aviation,  has  occurred  well  away  from 
the  Wakhan  Corridor,  which  the  FAA 
opened  to  U,S,  operators  in  May  1997 
by  allowing  operations  east  of  071''35' 
east  longitude.  Several  non-U. S.  carriers 
also  utilize  inteniational  air  corridor 
V876,  just  west  of  the  Wakhan  Corridor, 
as  an  alternate  to  the  Wakhan  Corridor. 
The  area  surrounding  V876  (east  of 
070°35'  east  longitude)  is  remote  and 
sparsely  populated  There  is  no 
evidence  that  .Afghan  factions  or 
terrorist  elements  would  target  or  make 
preparations  for  specific  operations 
against  U.S.  or  other  international  air 
carriers  overflying  Afghanistan  east  of 
070°35'  east  longitude,  which  includes 
V876.  While  an  action  aimed  at  shooting 
down  or  intercepting  an  aircraft  on 
V876  cannot  be  absolutely  ruled  out,  it 
is  considered  unlikely.  The  U.S. 
Government  assesses  the  overall  risk  for 
flights  using  V876  as  low;  the  risk  for 
the  Wakhan  Corridor  continues  to  be 
assessed  as  minimal.  The  slightly  higher 
threat  along  V876  comes  mainly  from 
the  fact  that  flights  could  cross  factional 
boundaries  and  areas  of  expected 
fighting.  This  threat  is  mitigated  by  the 
lack  of  surface-to-air  missiles  and  fighter 
aircraft  in  this  area  and  the  lack  of 
intent  to  target  aircraft  by  the  armed 
factions  in  the  area.  Several  non-U. S.  air 
carriers  currently  operate  safely  along 
the  V876  airway,  and  the  International 
Air  Transport  Association  endorses  its 
use.  Therefore,  the  F.\A  is  removing  the 
flight  prohibition  for  that  portion  of 
Afghan  airspace  east  of  Q70°35'  east 
longitude. 

Similarly,  civil  aviation  operations 
along  several  routes  south  of  33°  north 
latitude-particularly  G202  and  V922— 
would  encounter  minimal  to  low  risk. 
The  Taliban  has  controlled  all  of 
southern  Afghanistan,  including  the 
areas  encompassing  the  routes  south  of 
the  33°  north  latitude.  That  area  has 
remained  relatively  stable,  with  no 
fighting  observed  for  at  least  2  years. 
Therefore,  the  FAA  is  removing  the 
flight  prohibition  for  that  portion  of 
Afghan  airspace  south  of  the  33°  north 
latitude. 


Consideration  of  Comments 

On  Apni  1,  1998,  the  FAA  proposed 
to  revise  SFAR  67  (62  FR  16078).  Three 
comments  were  received  in  the  docket. 
The  Air  Transport  Association 
supported  the  amendment  as  proposed 
citing  the  economic  benefits  of  reducing 
the  circumnavigation  of  Afghan 
airspace.  The  Air  Line  Pilots' 
Association  concurred  with  continuing 
flight  prohibitions  in  certain  areas  of 
Afghanistan  as  proposed.  The 
International  Qvil  Aviation 
Organization  supported  the  approach 
taken  by  the  United  States  as  proposed. 
Therefore,  the  FAA  will  adopt  the 
amendment  as  proposed. 

AiTiendmeni  o!  Prohibition  Against 
Cf  riain  MiRhtv  W  ithm  the  Territory 

and  -Airspace  of  ,At£hanistan 

On  the  basis  of  the  above  information, 
and  in  furtherance  of  my 
responsibilities  to  promote  the  safety  of 
flight  of  civil  aircraft  in  air  commerce. 
I  have  determined  that  continued  action 
by  the  FAA  is  necessary  to  prevent  the 
injury  to  U.S,  operators  or  loss  of  certain 
U.S.-registered  aircraft  conducting 
flights  in  the  vicinity  of  Afghanistan.  I 
find  that  the  current  civil  war  in 
Afghanistan  continues  to  present  an 
immediate  hazard  to  the  operation  of 
civil  aircraft  within  portions  of  Afghan 
airspace.  Accordingly.  I  am  extending 
for  2  years  the  prohibition  under  SFAR 
67  on  flight  operations  within  the 
territory  and  airspace  of  Afghanistan. 
This  action  is  necessary  to  prevent  an 
undue  hazard  to  aircraft  and  to  protect 
persons  and  property  on  board  those 
aircraft.  SFAR  67  expires  on  May  10, 
2000.  Because  the  circumstances 
described  herein  warrant  continued 
action  by  the  FAA  to  maintain  the  safety 
of  flight  within  certain  portions  of 
Afghan  airspace,  I  find  good  cause  exists 
for  making  this  rule  effective 
immediately  upon  issuance.  I  also  find 
that  this  action  is  fully  consistent  with 
the  obligations  under  section  40105  of 
Title  49,  United  States  Code  to  ensure 
that  I  exercise  ray  duties  consistently 
with  the  obligations  of  the  United  States 
under  international  agreements. 

I  also  am  ordering  the  amendment  of 
SFAR  67  to  allow  flights  by  United 
States  air  carriers  and  commercial 
operators,  by  any  person  exercising  the 
privileges  of  a  certificate  issued  by  the 
FAA,  or  by  an  operator  using  aircraft 
registered  in  the  United  States  through 
Afghan  airspace  east  of  070°35'  east 
longitude  or  south  of  33*  north  latitude. 

The  Department  of  State  has  been 
advised  of  and  has  no  objections  to  the 
actions  taken  herein. 
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Ke^ultftury  bvaludtion  Summary 

In  accordance  with  SFAR  67.  United 
States  air  carriers  and  commercial 
operators  currently  use  alternate  routes 
to  avoid  Afghan  territory  and  airspace. 
Navigating  around  Afghanistan  results 
in  increased  variable  operating  costs, 
primarily  for  United  States  air  carriers 
operating  between  Europe  and  India. 
Based  on  data  identified  during  the 
promulgation  of  SFAR  67.  the  FAA 
estimates  that  the  weighted-average 
variable  cost  for  a  wide-body  aircraft  is 
approximately  $3,200  per  hour.  Based 
on  data  received  from  two  United  States 
air  carriers,  the  additional  time  it  takes 
to  navigate  around  Afghanistan  ranges 
from  10  minutes  by  flying  over  Iran  to 
between  one  and  four  hours  by  flying 
over  Saudi  Arabia  (depending  on  the 
flight's  origin  and  destination). 
Additional  costs  associated  with  these 
alternate  routes  range  from  little,  if  any, 
by  flying  over  Iran  to  between  $3,200  to 
$12,700  per  flight  over  Saudi  Arabia. 

Last  year  the  FAA  amended  SFAR  67 
to  allow  for  flights  along  the  route  V500 
airway  that  passes  through  the  Wakhan 
Corridor.  This  amendment  to  the 
extension  to  SFAR  67.  further  allows 
United  States  air  carriers  access  to 
Afghan  airspace  east  of  070°35'  east 
longitude  and  south  of  33°  north 
latitude.  There  is  no  inordinate  hazard 
to  persons  and  aircraft,  due  to  the 
remote,  sparsely  populated  nature  of  the 
area  surrounding  the  Wakhan  Corridor 
and  V876,  and  because  no  significant 
combat  action  is  known  to  have 
occurred  in  the  area  east  of  070°35'  east 
longitude  and  south  of  33'  north 
latitude  for  at  least  2  years.  This 
amendment  provides  U.S.  air  carriers 
with  an  option  to  operate  along  route 
V876  rather  than  route  V500  or  route  08 
which  goes  over  Iran  and  Pakistan.  If 
U.S.  air  carriers  choose  to  fly  route  V876 
over  the  Wakhan  region,  they  could 
experience  the  same  cost  savings  that 
route  V500  offered,  which  ranged  from 
approximately  $530  by  flying  over  Iran, 
and  between  $3,200  to  $12,700  per 
flight  over  Saudi  Arabia. 

This  action  imposes  no  additional 
cost  burden  on  U.  S.  air  carriers,  only 
cost  savings.  In  view  of  the  foregoing, 
the  FAA  has  determined  that  the 
extension  to  SFAR  67  is  cost  beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA).  as  amended,  was  enacted  by 
Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  Act 
requires  that  whenever  an  agency 
publishes  a  general  notice  of  proposed 


ruibiudking,  dii  initial  regulatory 
flexibility  analysis  identifying  the 
economic  impwct  on  small  entities,  and 
considering  alternatives  that  may  lessen 
those  impacts  must  be  conducted  if  the 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  FAA  has  determined  that  none  of 
the  United  States  air  carriers  or 
commercial  operators  are  small  entities. 
Therefore,  the  SFAR  will  not  impose  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Tr  .idf  Impai  t  Xsscssmcnf 

When  the  FA..  ^......„.f,^,< ..  :,;  .\;-,  i,.  , 

it  found  that  the  SFAR  could  have  an 
adverse  impact  on  the  international 
flights  of  United  States  air  carriers  and 
commercial  operators  because  it  could 
marginally  increase  their  operating  costs 
and  flight  times  relative  to  foreign 
carriers  who  continue  to  overfly 
Afghanistan.  This  action  does  not 
impose  any  restrictions  on  United  States 
air  carriers  or  commercial  operators 
beyond  those  originally  imposed  by 
SFAR  67.  Therefore,  the  FAA  believes 
that  the  SFAR  will  have  little,  if  any, 
effect  on  the  sale  of  United  States 
aviation  products  and  services  in 
foreign  countries 

Unfunded  \S..!i-.Ki'rs   K.'!;i:::;    Yet 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
U.S.C.  1534(a).  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
"significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  \ocal,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  armually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act.  2  U.S.C.  1533.  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 


tu  potentially  atlected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  actions. 

This  rule  does  not  contain  any 
Federal  intergovernmental  mandates, 
but  does  contain  a  private  sector 
mandate.  However,  because 
expenditures  by  the  private  sector  will 
not  exceed  $100  million  annually,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

PHpt'rwurk  R('(}u(  (ion  A(  t 


1  iii:>  cliiit:ii\.iii 


f  ii;  v^uiitdins  no 


information  collection  requests 
requiring  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  spc  ^ 

Federalism  Ueterminatiun 

This  amendment  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  4168;  October  30.  1987).  it  is 
determined  that  this  regulation  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

SiynifH  dnce 

.  .ic  i  .'-wA  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866. 
This  action  is  considered  a  "significant 
rule"  under  EXDT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26.  1979).  Because  revenue  flights  to 
Afghanistan  are  not  currently  being 
conducted  by  United  States  air  carriers 
or  commercial  operators,  the  FAA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Re?ulator\'  Flexibility  Act. 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  Part  91  as  follows: 

PART  91      GENERAL  OPERATING  AND 
Flight  RUlES 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120,  44101,  44701,  44709,  44711,  44712, 
44715,  44716,  44717,  44722,  46306,  46315, 
46316,  46502.  46504.  46506,  47122.  47508, 
47528-47531. 
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2.  Paragraphs  3  and  n  of  SV  \K  h    are 
revised  to  read  a^  foliovw 

SPECIAL  FEDERAL  AvLAFDN 
REGULATIONS  NO  h^-  PK(  )!ilF^;'^iON 
AGAINST  CERTAIN  FLIOHTS  Wil  HiN  THE 
rLKKiTOHY  AND  AiKSi'AiIOF 
■\ri  , MAN'S'  ^N 

3.  Permitted  OperaVons.  This  SFAR  does 
not  prohibit  persons  described  in  paragraph 
1  from  conducting  flight  operations  within 
the  territory  and  airspace  of  A^hanistan: 

a.  Where  such  operations  are  authorized 
either  by  exemption  issued  by  the 
Administrator  or  by  another  agency  of  the 
United  States  Government  with  the  approval 
of  the  FAA;  or 

b.  East  of  070°35'  east  longitude,  or  south 
of  33°  north  latitude. 


5.  Expiration.  This  Special  Federal 
Aviation  Regulation  remains  in  effect  until 
May  10,  2000. 

!-<;.:pH  ir  Washington,  DC  on  May  7.  1998. 
lane  t    Garvey, 
Administrator. 
!FRDoc.  9R-12fi''1  F;!fd  5-8-98;  10:11  am] 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  ^f  nVlCES 

Food  and  Drug  Administration 

21  CFR  Parts  3.  5.  10.  16.  25.  50,  56, 
58.  71.  200.  201.  207,  210.  211.  310.  312. 
314.  369,  429,  800. and  812 

[Deckel  No  98N-0210] 

Rerr  i.v.ii  of  Regulations  Regarding 

C'>f  '    ,!•     "  of  Drugs  Composad 

w^'    y     '  'Virtly  of  Insulin;  Companion 


Do 


jc^^erM  'i    D''^»<  t  Final  Rule 


AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Dnig 
Administration  (FDA)  is  publishing  this 
companion  proposed  rule  to  the  direct 
final  rule,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  which  is 
intended  to  repeal  FDA's  regulations 
governing  certification  of  drugs 
containing  insulin  and  make 
conforming  amendments  to  other 
sections  of  the  agency's  regulations.  The 
agency  is  taking  this  action  in 
accordance  with  provisions  of  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (FDAMA).  FDAMA  repealed 
the  statutory  provision  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
under  which  the  agency  certified  drugs 
containing  insulin.  FDAMA  also  made 
conforming  amendments  to  the  act. 
DATES:  Comments  must  be  received  on 
or  before  July  27.  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-594- 
2041. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

Section  125(a)  of  FDAMA  (Pub.  L. 
105-115)  repealed  section  506  of  the  act 
(21  U.S.C.  356)  and  made  other 
conforming  amendments  to  the  act  and 
another  provision  of  Federal  law 
Section  506  was  the  statutory  provision 
in  the  act  under  which  the  agency 
certified  drugs  containing  insulin.  FDA 
is  proposing  to  remove  all  regulations 
relating  to  the  certification  of  insulin 
products,  remove  citations  to  section 
506  of  the  "act  in  various  authority 
sections  in  title  21  of  the  Code  of 
Federal  Regulations  (CFR).  and 


eliminate  citations  to  section  506  m 
regulations  that  do  not  deal  primarily 
with  the  certification  of  insulin.  FDA  is 
also  proposing  to  eliminate  out-of-date 
provisions  dealing  with  labeling  and 
testing  of  insulin  and  to  update  the 
definition  of  insulin  founa  in  21  CFR 
200.15. 

n.  Additional  Information 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  elsewhere 
in  this  issue  of  the  Federal  Register  The 
companion  proposed  rule  and  the  direct 
final  rule  are  identical.  This  companion 
proposed  rule  will  provide  the 
procedural  framework  to  finalize  the 
rule  in  the  event  the  direct  final  rule 
receives  significant  adverse  comment 
and  is  withdrawn.  The  comment  period 
for  the  companion  proposed  rule  runs 
concurrently  with  the  comment  period 
of  the  direct  final  rule.  Any  comments 
received  under  the  companion  proposed 
rule  will  be  treated  as  comments 
regarding  the  direct  final  rule. 

Most  of  the  amendments  in  this  rule 
are  a  direct  result  of  the  repeal  of  the 
statutory  certification  provision.  The 
remainder  of  the  amendments  repeal  or 
update  out-of-date,  noncontroversial 
regulations  dealing  with  insulin.  If  no 
significant  adverse  comment  is  received 
in  response  to  the  direct  final  rule,  no 
further  action  will  be  taken  related  to 
the  companion  proposed  rule.  Instead, 
FDA  will  publish  a  confirmation 
document  within  30  days  after  the 
comment  period  ends  confirming  that 
the  direct  final  rule  will  go  into  effect 
on  September  25,  1998.  If  FDA  receives 
significant  adverse  comments,  the 
agency  will  withdraw  the  direct  final 
rule.  FDA  will  proceed  to  respond  to  all 
of  the  comments  received  regarding  the 
rule  and,  if  appropriate,  the  rule  will  be 
finalized  under  this  companion 
proposed  rule  using  usual  notice-and- 
comment  procedures. 

For  additional  information,  see  the 
corresponding  direct  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  All  persons  who  wish 
to  comment  should  review  the  detailed 
rationale  for  these  amendments  set  out 
in  the  preamble  discussion  of  the  direct 
final  rule.  A  significant  adverse 
comment  is  one  that  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  wilhouWa 
change.  A  comment  recommending  a 
rule  change  in  addition  to  this  rule  will 
not  be  considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change. 


11!    h  n\  irnnincnldl  Impact 

The  agency  has  determined  under  21 
CFR  25.30(hj  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

I\    Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
companion  proposed  rule  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  and 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4).  Executive  Order 
12866  directs  agencies  to  assess  ail  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Executive  Order 
12866  classifies  a  rule  as  significant  if 
it  meets  any  one  of  a  number  of 
specified  conditions,  including  having 
an  annual  effect  on  the  economy  of  $100 
million  or  adversely  affecting  in  a 
material  way  a  sector  of  the  economy, 
competition,  or  jobs,  or  if  it  raises  novel 
legal  or  policy  issues.  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
imfjact  on  small  entities.  The  only  two 
current  manufacturers  marketing  insulin 
drug  products  in  the  United  States  are 
not  small  entities.  Furthermore,  by 
eliminating  the  certification  process, 
this  direct  final  rule  would  lower 
market  entry  barriers  for  small  entities. 
The  agency  certifies  that  the  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

"The  Unfunded  Mandates  Act  requires 
an  agency  to  prepare  a  budgetary  impact 
statement  before  issuing  any  rule  likely 
to  result  in  a  Federal  mandate  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  $100  million  (adjusted 
annually  for  inflation)  in  any  1  year. 
The  eUmination  of  the  insulin 
certification  program  will  lower  the 
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costs  of  marketing  insulin  drug  produt  t.s 
by  eliminating  both  the  dir«:t  cost  of 
applying  for  certification  and  the  cost  of 
holding  batches  of  insulin  while 
awaiting  certification.  Because  this  rule 
will  not  result  m  an  expenditure  of  SlOO 
million  or  more  on  any  governmentai 
entity  or  the  private  sector,  no  budgetary' 
impact  statement  is  required. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub  L.  104-13)  is  not  required. 

VI.  Request  for  Comments 

Interested  persons  may.  on  or  t)€fore 
September  27,  1998.  submit  to  the 
Dockets  Management  Branch  (address 
above)  wntten  comments  regarding  this 
proposal  This  comment  period  runs 
concurrently  with  the  comment  period 
for  the  direct  final  rule;  any  comments 
received  will  be  considered  as 
comments  regarding  the  dire<:t  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
mav  submit  one  copy  Comments  are  to 
be  identified  with  the  docket  number 
found  m  brackets  m  the  heading  of  this 
document   Received  comments  may  be 
seen  m  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 

List  of  Subjects 

21  CFR  Part  3 

.administrative  practice  and 
procedure.  Biologies.  Drugs,  Medical 
devices. 

21  CFR  Part  5 

Authonty  delegations  (CTOvemment 
agencies),  Imports,  Organization  and 
functions  (Government  agencies) 

21  CFR  Part  10 

Administrative  practice  and 
procedure.  News  media 

21  CFR  Part  16 

Administrative  practice  and  . 
procedure 

21  CFR  Part  25 

Environmental  impact  statements. 
Foreign  relations.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  50 

Human  research  subjects,  Prisoners, 
Reporting  and  recordkeeping 
requirements,  Safety. 

21  CFR  Part  56 

Human  research  subjects.  Reporting 
and  recordkeeping  requirements,  Safety. 


21  CFR  Part  58 

Laboratories.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  71 

Administrative  practice  and 
procedure.  Color  additives.  Confidential 
business  information.  Cosmetics,  Drugs, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  200 
Drugs.  Prescription  drugs. 

21  CFR  Part  201 

Dnigs.  Labeling,  Reporting  and 

recordkeeping  requirements. 

21  CFR  207 

Drugs.  Reporting  and  recordkeeping 

requirements. 

21  CFR  210 
Drugs.  Packaging  and  containers. 

2:  CFR  Part  211 

Drugs.  Labeling,  Laboratories, 
Packaging  and  containers.  Prescription 
drugs.  Reporting  and  recordkeeping 

requirements.  Warehouses. 

21  CFR  Part  310 

.administrative  practice  and 
procedure.  Drugs,  labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  312 

Drugs.  Exports,  Imports. 
Investigations,  l-abeling.  Medical 
research.  Reporting  and  recordkeeping 
requirements,  Sefety. 

21  CFR  Part  314 

Administrative  practice  and 

procedure.  Confidential  business 
information,  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  369 

Labeling.  Medical  devices.  Over-the- 
counter  drugs. 

21  CFR  Part  429 

Administrative  practice  and 
procedure,  Drugs.  Labeling.  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  800 

Administrative  practice  and 
procedure,  Medical  devices. 
Ophthalmic  goods  and  services. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  812 

Health  records,  Medical  devices. 

Medical  researcii.  Reporting  and 
recorcLkeeping  requirements. 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  3.  5,  10,  16,  25.  50.  56,  58. 
71.  200,  201,  207,  210,  211, 310,  312, 
314,  369,  429,  800,  and  812  be  amended 
as  follows: 

PART  3— PRODUCT  JURlSDtCTiON 

1.  The  authority  citation  for  21  CFR 

part  ~   '^^  'v  vised  to  read  as  follows: 

Autiionty;  21  U.S.C.  321,  351.  352.  353, 
355,  357,  360,  360c-360f,  360h-360j,  360gg- 
360SS,  371(a),  379e,  381.  394;  42  U.S.C  216, 
262. 

PART  S— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

2.  The  authonty  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authonty:  5  U.S.C.  504,  552.  App.  2:  7 
U.S.C  138a,  2271;  15  U.S.C  638,  1261-1282, 
3701-37118;  15  U.S.C.  1451-1461:  21  U.S.C 
41-50,  61-63,  141-149.  321-394,  467f. 
679(b),  801-886.  1031-1309:  35  U.S.C  156; 
42  use.  241,  242,  242a,  242L  242n.  243. 
262.  263,  264,  265,  300u-300u-5,  300a8-l; 
1395y,  3246b.  4332.  4831(a).  10007-10008; 
E.G.  11921.  41  PR  24294.  3  CFR.  1977  Comp.. 
p.  124-131:  E.G.  12591,  52  FR  13414,  3  CFR. 
1988  Comp.,  p.  220-223. 

S  5.31     [AmenOed] 

3.  Section  5.31  Petitions  under  part  10 
is  amended  by  removing  and  reserving 
paragraphs  (f)(2)(iii)  and  (n(2)(iv). 

55.73     [Rftfnoved] 

4  Section  5.73  Certification  of  insulin 

IS  removed. 

§5  74     [R»rr»ov«<r, 

5.  Section  5.74  Issuance,  amendment, 
or  repeal  of  regulations  pertaining  to 
dnigs  containing  insulin  is  removed. 

PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

6  The  authonty  citation  for  21  CFR 
part  1 0  continues  to  read  as  follows: 

Autiiontv:  21  U.S.C  41-50,  141-149,  321- 
394.  467f.  679  821.  1034;  42  U.S.C  201.  262. 
263b.  264,  15  U  S.C  1451-1461;  5  U.S.C 
551-558,  701-721;  28  U.S.C  2112. 

§10.50     iArT»encJ»d] 

7.  Section  10. 5U  Promulgation  of 
regulations  and  orders  after  an 
opportunity  for  a  formal  evidentiary 
public  bearing  is  amended  by  removing 
and  reserving  paragraph  (c)(10) 

PART  16— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRAT)ON 

8.  The  authority  citation  for  21  CFR 
part  16  continues  to  read  as  follows: 


Zui  > 


Fe< 
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ry    .  I  L   .>  U    »  1     III.  n  1     n'',   1^  1 
679.  821,  1034;  42  use  201.  262. 
2M.  \i  use.  1451-1461;  28  U.S.C  2112. 

§16.1    [AmefKtod] 

9.  Section  16.1  Scope  is  amended  in 
paragraph  (b)(2)  by  removing  the  entry 
for  "S  429.50." 

PAP":'",      t  NV'R("NMf  N' A.    ;Mr''A':T 

lu    1  ne  juinuruy  Litation  for  21  CFR 
part  25  continues  to  read  as  follows: 

Authority.  21  U.S.C.  321-393;  42  U.S.C. 
262.  263b-264;  42  U  S.C.  4321.  4332:  40  CFR 
parts  1500-1508;  EO  11514.  35  FR  4247.  3 
CFR.  1971  Comp  .  p.  531-533  as  amended  by 
E.O.  11991.42  FR  26967.  3  CFR.  1978  Comp.. 
p  123-124  and  E  O  12114.  44  FR  1957.  3 
CFR.  1980  r., Ill n    n  356-360. 

f  25.31     (A 'Wf'ued] 

11.  Section  25.31  Human  drugs  and 
biologies  is  amended  in  paragraph  (f)  by 
or  insuli" 


rt*  fTi/  » V.'  I  n  li   t  ri*.»    i^'  r  i  rf 


t>„ 


>•>  A  R  '    ■ 

SuBJt 


-•Ml  ■■  '  t 


'■'ON  OF  M  .;Mas 


12.  The  authority  citation  for  21  CFR 
part  50  is  revised  to  read  as  follows: 

Authority:  21  U  S.C.  321,  346.  346a.  348, 
352,  353,  355.  357,  360.  360c-360f.  360h- 
360).  371,  379e.  381;  42  U.S.C  216.  241.  262. 

263b-2f;Tn 

§50.1     .a'W'uwd] 

13.  Section  50.1  Scope  is  amended  in 
the  last  sentence  of  paragraph  (a)  by 


BO AMDS 


<NS''  'Ij  Tl 
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14.  The  authority  citation  for  21  CFR 
part  56  is  revised  to  read  as  follows: 

Authority:  21  U  S  C.  321,  346.  346a,  348, 
351,  352,  353.  355.  357.  360.  360c-360f, 
360h-360i.  371,  379e,  381;  42  U.S.C.  216. 

241  ?b:  2r,iu  2riii-, 

PAH'   'Hi      vn'")[)  ,.  AB(;WA'    )M/ 

PHAC'iCt  f-';;«  noncl'Nk;a. 

15.  Ihe  authority  citation  for  21  CFR 
part  58  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  342,  346,  346a.  348, 
351.  352,  353,  355,  357,  360,  360b-360f, 
360h-360j.  371,  379e.  381;  42  U.S.C.  216. 
262.  263b-263n. 

PAR^   '  1 —COLOR  ADDITIVE 

16.  The  authority  citation  for  21  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348.  351. 
355.  357.  360,  360b-360f.  360h-360j.  361, 
371,  379e,  381;  42  U.S.Q  216,  262. 


HART  200-     .tSt  MA. 

17.  The  aumoniy  uiation  for  21  CFR 
part  200  is  revised  to  read  as  follows; 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353.  355.  357.  358.  360e.  371.  374.  375 

18.  Section  200.15  is  revised  to  read 
as  follows: 

§200.15    Doflnttloo  of  tarm  "InsuHn." 

For  purposes  of  sections  801  and  802 
of  the  act  and  this  title,  the  term  insulin 
means  the  active  principle  of  the 
pancreas  that  affects  the  metabolism  of 
carbohydrates  in  the  animal  body  and 
which  is  of  value  in  the  treatment  of 
diabetes  mellitus.  The  term  includes 
synthetic  and  biotechnologically 
derived  products  that  are  the  same  as. 
or  similar  to.  naturally  occurring 
insulins  in  structure,  use.  and  intended 
effect  and  are  of  value  in  the  treatment 
of  diabetes  mellitus. 


'AH' 


.ABtLiNG 


19.  The  authority  citation  for  21  CFR 
part  201  is  revised  to  read  as  follows: 

Authority:  21  U  S.C.  321.  331.  351,  352. 
353.  355.  357.  358.  360.  360b,  360gg-360ss. 
371.  374,  379e;  42  U.S.C  216.  241.  262.  264 

§201.50    [Amondad] 

20.  Section  201.50  Statement  of 
identity  is  amended  in  paragraph  (b)  by 
removing  th»"  •^^"'  •^"H  sentence. 

§201.100    [ArT)«rK>«ct] 

21.  Section  201.100  Prescription  drugs 
for  human  use  is  amended  in  paragraph 

fr  U''l  hv  ri'tnnvinL)  iht'  nurnhf-r  "    506,". 

-•AM^  .•<•  '      HEGiSTRATJON  OF 
-'"ODUCfcHS  OF  DRUGS  AND  LISTING 
v)i-   DWUGS  IN  COMMERCIAL 
UiSIRlBUTlON 

22.  The  authority  citation  for  21  CFR 
part  207  is  revised  to  read  as  follows: 

Authority:  21  U  S  C.  331,  351.  352.  355. 
357.  360.  1F>0h   171.  374;  42  U.S.C.  262. 

§207.25     .A-Tfsnaed, 

23.  Section  207.25  Information 
required  inregistration  and  drug  listing 
is  amended  in  paragraphs  (b)(2),  (b)(5), 
and  (b)(6)  by  removing  the  number 
"506,"  and  in  paragraph  (b)(4)  by 
removing  the  number  ",  506,". 

§207.31      ,A'T>enaecl. 

24.  Section  207.31  Additional  drug 
listing  information  is  amended  in 
paragraph  (a)(1)  by  removing  the 
number  ".  506,",  and  in  paragraphs 
(a)(2),  (a)(3).  and  (c)  by  removing  the 
number  "506,". 

§207.37      A-n*«r<cJf>d; 

25.  Section  207.37  Inspection  of 
registrations  and  drug  listings  is 


amended  in  paragraph  (a)(2)(i)  by 
removinj?  the  number  "506." 

PART  210  CURRENT  GOOD 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING,  PROCESSING, 
PACKING,  OR  HOLDING  OF  DRUGS, 
GENERAL 

26.  The  authority  citation  for  21  CFR 
part  210  is  revised  to  read  as  follows: 

Authoritv;  21  U.S.C  321.  351.  352.  355. 
3S"      •..•■     (71.374. 

PART  21 1     CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

27.  The  authority  citation  for  21  CFR 
par»  ?1 1  is  revised  to  read  as  follows: 

.\ulhonty;  21  U.S.C  321,  351,  352.  355. 
357,3606.371.374. 

PART  aia-XEW  DRUGS 

28.  The  authority  citation  for  21  CFR 
part  310  is  revised  to  read  as  follows: 

,^uthor1rv:  21  U.S.C.  321,  331,  351,  352, 
35'  S7,  360b-360f.  360j,  361(a),  371. 

374.  375.  379e:  42  U.S.C  216.  241,  242(a). 
262.  263b-263a. 

PART  312— INVESTIGATIONAL  NEW 
DRUG  APPDCATfON 

29.  The  authority  citation  iur  l  i  CFR 
part  312  is  revised  to  read  as  follows: 

Auihont\.  21  U.S.C.  321.  331.  351.  352, 
353,  J55,  J57.  371;  42  U.S.C  262. 

30.  The  authority  citation  for  21  CFR 
part  312.  subpart  E  is  revised  to  read  as 
follows: 

.^uthorirv:  21  use  351,  352.  353,  355, 
3S  ;.  use  262 

PART  314.     APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

31.  The  authority  citation  for  21  CFR 
par*  ^14  IS  revised  to  read  as  follows: 

.Aulhority:  21  U.S.C.  321.  331.  351.  352, 
353.  355.  357,  371.  374.  379e. 

§  314  1  70     ;ArT>ended; 

32.  Section  314.170  Adulteration  and 
misbranding  of  an  approved  drug  is 
amended  in  the  first  sentence  by 
removing  the  phrase  "under  sections 
505.  506.  and  507"  and  adding  in  its 
place  the  phrase  "under  sections  505(j) 
and  507". 

§314  430     [Amended] 

33.  i>ection  314. 43U  Availability  for 
public  disclosure  of  data  and 
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information  in  an  application  or 
abbreviated  application  is  amended  ir, 
paragraph  (Hlh:  h\  remo\  ;:v>j  the  phrase 
"under  sections  SOSi ;     506,  and  507" 
and  addiUk;  ;n  its  piav  e  the  phrase 
"under  sert'Ons  .505(i'  and  507". 

PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

34   The  authorit\  (  itation  for  2!  CFR 
part   UiQ  IS  revised  to  read  as  ioi.ows 

,\uthonrv    21  U.S.C.  321,  331.  351,  352, 
353,355.357,371. 

§  369  5    [Removetf] 

J5.  Section  369  5  'Aarrun^i  r^-q aired  on 
insulin  intended  for  over-ttif'-rnunttr 
sale  is  removed 


§369.21     [Amended] 

,jf)   Section  369  21  Z^H/t:-    .\  jrning 
and  caution  xtatenu^nt^-  required  by 
:''-i:u Nation'-  ;s  amendect  rn  removinc  'he 
entrv  for  "iNSl'LiN 

PART  429— DRUGS  COMPOSED 
WHOLLY  OR  PARTLY  OF  INSULIN 

37.  Under  authoruv  of  sj^ction  701(a) 

of  th.e  Federal  Food.  Drug,  and  Cosmetic 
Act    -: !  r  S  (     3"!  all  and  section  125(a) 

of  the  Food  anc  Druk!  Modernization  Act 
iPub  I,  105-115),  amend  Title  21  of  the 
Code  of  Federal  Regulations  by 

-ettun  ;nkC  part  429 

PART  800— GENERAL 

38.  The  authority  citation  for  21  CFR 

part  aOO  is  revised  to  read  as  follows: 


Aulhontv    Li  use  321.  334,  351.  352. 
355  357  360e.  360i.  360k.  361.  362.  371. 

PART  812--INVESTIGATIONA. 
DEVICE  EXEMPTIONS 

39.  The  authority  citation  for  21  CFR 
part  812  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331.  351.  352.  353, 
35  60.  360c-360f,  360h-360j,  371. 

372,  374,  379e,  381,  382,  383;  42  U.S.C.  216. 
241,262.  263b-263n. 

Dated:  April  17.  1998. 
W  ilham  H    V  hulw 
Deputy  Commissioner  for  Policy. 
\vt)  rvv-  Qft-1  ?4S?  Filed  5-12-98;  8:45  ami 


lt('*  ♦ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Paris  3.  5,  10,  16,  25,  50,  56. 
58,  71,  200,  201,  207,  210,  211,  310.  312. 
314,  369.  429,  800.  and  812 

[Docket  No  98N-0210] 

Removal  of  Regulations  Regarding 
Certification  of  Drugs  Cc  "p'sed 
Wholly  or  Partly  of  Insulin 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  repealing  its 
regulations  governing  certification  of 
drugs  containing  insulin  and  making 
conforming  amendments  to  other 
sections  of  its  regulations.  The  agency  is 
taking  this  action  in  accordance  with 
provisions  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA).  FDAMA  repealed  the 
statutory  provision  in  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  under 
which  the  agency  certified  drugs 
containing  insulin.  FDAMA  also  made 
conforming  amendments  to  the  act.  FDA 
is  using  direct  final  rulemaking  for  this 
action  because  the  agency  expects  that 
there  will  be  no  significant  adverse 
comment  on  the  rule.  Most  of  the 
amendments  in  this  rule  are  a  direct 
result  of  the  repeal  of  the  statutory 
certification  provision.  The  remainder 
of  the  amendinents  repeal  or  update  out- 
of-date,  noncontroversial  regulations 
dealing  with  insulin   Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
publishing  a  companion  proposed  rule 
under  FDA's  usual  pro<:edure  for  notice- 
and-comment  rulemaking  to  provide  a 
procedural  framework  (o  finalize  the 
rule  in  the  event  the  agency  receives 
significant  adverse  comments  and 
withdraws  this  direct  final  rule. 
DATES:  This  regulation  is  effective 
September  25.  1998  Submit  written 
comments  on  or  before  July  27.  1998.  If 
no  timely  significant  adverse  comments 
are  received,  the  agency  will  publish  a 
document  in  the  Federal  Register  before 
August  26.  1998.  confirming  the 
effective  date  of  the  direct  final  rule  If 
timely  significant  adverse  comments  are 
received,  the  agency  will  publish  a 
do<:ument  of  significant  adverse 
comment  in  the  Federal  Register 
withdrawing  this  direct  final  rule  before 
August  25.  1998. 

A00RE88ES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20«.'")7 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell.  Center  for  Drug 
Evaluation  and  Research  (HFI>-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-594- 
2041 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  21. 1997.  the  President 
signed  FDAMA  (Pub.  L.  105-115). 
Section  125(a)  of  FDAMA  repealed 
section  506  of  the  act  (21  US.C.  356). 
Section  506  was  the  section  of  the  act 
under  which  the  agency  certified  drugs 
composed  wholly  or  partly  of  insulin. 
Section  125(a)  of  FDAMA  also  removed 
references  to  section  506  from  section 
301(i)(l)  and  (j)  of  the  act  (21  U.S.C. 
331(i)(l)  and  (j)).  Section  301(i)  of  the 
act  prohibits  fraudulent  use  of  certain 
labeling  required  under  various 
provisions  of  the  act,  while  section 
301(j)  prohibits  any  person  from  using, 
or  the  unauthorized  disclosure  of.  trade 
secret  information  obtained  under 
authority  of  various  provisions  of  the 
act. 

Section  125(a)  of  FDAMA  also 
repealed  section  502(k)  of  the  act  (21 
U.S.C.  352(k)).  which  provided  that  any 
drug  that  is,  or  is  represented  to  be. 
composed  wholly  or  partly  of  insulin  is 
misbranded  unless  it  has  been  certified 
or  released  under  authority  of  section 
506  of  the  act. 

FDAMA  also  removed  references  to 
section  506  of  the  act  in  section 
510(j)(l)(A)and(j)(l)(D)oftheact(21 
U.S.C.  360(i)(l)(A)  and  (i)(l)(D)),  which 
is  part  of  the  drug  listing  provisions  of 
the  act,  and  section  125(a)  of  FDAMA 
amended  a  law  governing  procurement 
of  drugs  by  certain  Federal  agencies  (38 
use.  8126(h)(2))  by  removing  a 
reference  to  drugs  certified  under 
authority  of  section  506  of  the  act. 

FDAMA  added  drugs  composed 
wholly  or  partly  of  insulin  to  the 
prohibition  in  section  801(d)  of  the  act 
(21  U.S.C.  381(d))  against  the 
reimportation  of  prescription  drugs 
except  by  the  original  manufacturer. 
This  amendment  to  section  801(d)  of  the 
act  does  not  require  implementing 
regulations.  FDA  will,  however,  place 
language  reflecting  this  provision  of 
FDAMA  in  relevant  sections  of  a 
separate  rule  implementing  the 
Prescription  Drug  Marketing  Act  of  1987 
(Pub.  L.  100-293).  That  rulemaking  was 
initiated  with  the  proposed  rule 
published  in  the  Federal  Register  of 
March  14.  1994  (59  PR  11842) 

Finally,  section  125(c)  of  FDAMA 
amended  section  802  of  the  act  (21 


U.S.C.  382)  to  exempt  Insulin  drugs 
from  the  export  requirements  of  section 
802  if  the  drugs  meet  the  requirements 
of  section  801(e)(1)  of  the  act. 

II.  Direct  Final  Rulemaking 

FDA  has  determined  that  the  subjects 
of  this  rulemaking  are  suitable  for  a 
direct  final  rule.  The  actions  taken 
should  be  noncontroversial,  and  the 
agency  does  not  anticipate  receiving  any 
significant  adverse  comments. 

The  repeal  of  section  506  of  the  act 
eliminated  the  statutory  provision  on 
which  the  agency  relied  to  certify  drugs 
composed  wholly  or  partly  of  insulin. 
FDA  will,  therefore,  remove  all 
provisions  of  title  21  of  the  Code  of 
Federal  Regulations  (CFR)  relating  to  the 
certification  of  insulin  products.  FDA 
will  also  make  various  ministerial 
changes  to  title  21.  such  as  removing 
references  to  section  506  of  the  act  in 
authority  sections  and  regulations 
whose  subjects  are  not  certification  of 
insulin. 

FDA  has  also  determined  that  it  is 
appropriate  to  use  direct  final 
rulemaking  to  update  the  definition  of 
insulin  in  §200.15  (21  CFR  200.15).  The 
statutory  references  in  the  definition  are 
being  changed  to  refiect  changes  in  the 
law  and  the  scope  of  the  definition  is 
being  clarified  to  reflect  the  existence  of 
new  forms  of  insulin  that  have  been 
introduced  since  the  definition  was 
originally  issued. 

iT  FDA  does  not  receive  significant 
adverse  comment  on  or  before  July  27, 
1998.  the  agency  ^ill  publish  a 
document  in  the  Federal  Register  before 
August  25.  1998.  confirming  the 
effective  date  of  the  direct  final  rule.  A 
significant  adverse  comment  is  one  that 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  recommending  a  rule  change 
in  addition  to  this  rule  will  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change.  If  timely 
significant  adverse  comments  are 
received,  the  agency  will  publish  a 
document  of  significant  adverse 
comment  in  the  Federal  Register 
withdrawing  this  direct  final  rule  before 
Ai^ust  26.  1998. 

Tne  companion  proposed  rule,  which 
is  identical  to  the  direct  final  rule, 
provides  a  procedural  framework  within 
which  the  rule  may  be  finalized  in  the 
event  the  direct  final  rule  is  withdrawn 
because  of  significant  adverse  comment. 
The  comment  period  for  the  direct  final 
rule  runs  concurrently  with  that  of  the 
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companion  proposed  rule.  Any 
comments  received  under  the 
companion  proposed  rule  will  be 
treated  as  comments  regarding  the  direct 
final  rule.  Likewise,  significant  adverse 
comments  submitted  to  the  direct  final 
rule  will  be  considered  comments  to  the 
companion  proposed  rule,  and  the 
agency  will  consider  such  comments  in 
developing  a  final  rule.  FDA  will  not 
provide  additional  opportunity  lor 
comment  on  the  companion  proposed 
rule. 

If  a  significant  adverse  comment 
applies  to  part  of  this  rule  and  that  part 
may  be  severed  from  the  remainder  of 
the  rule,  FDA  may  adopt  as  final  those 
parts  of  the  nile  that  are  not  the  subject 
of  a  significant  adverse  comment.  A  full 
description  of  FDA's  policy  on  direct 
final  rule  procedures  may  be  found  in 
a  guidance  document  published  in  the 
Federal  Register  of  November  21.  1997 
(62  FR  62466) 

III.  Description  of  the  Rule 

The  rule  eliminates  references  to 
section  506  of  the  act  in  all  authority 
citations  in  21  CFR.  chapter  1 

The  rule  amends  the  delegation  of 
authority  provisions  m  21  CFR  part  5  to 
eliminate  provisions  dealing  with  the 
authoritv  to  sign  citizen  petitions 
regarding  the  certification  of  insulin,  the 
authoritv  to  certify  batches  of  insulin, 
and  the  authority  to  issue  regulations 
under  se<;tion  506  of  the  act  pertaining 
to  drugs  containing  insulin 

The  rule  eliminates  a  reference  to 
section  506(c)  of  the  act  in  21  CFR 
10.50,  which  deals  with  issuance  of 
regulations  and  orders  after  an 
opportunitv  for  a  formal  evidentiary 
public  hearing.  Former  section  506(c)  of 
the  act  dealt  with  the  issuance  of  insulin 
regulations  prescribing  tests  or  methods 
of  assay  for  batch  certification  that 
differed  from  those  specified  in  an 
official  compendium. 

The  rule  removes  a  reference  to  21 
CFR  429.50,  which  relates  to  suspension 
of  certification  services  for  certain 
persons,  in  21  CFR  16.1.  which  defines 
the  scope  of  21  CFR  part  16. 

The  regulations  in  21  CFR  25.31  (see 
62  FR  40570  at  40595.  luly  29.  1997)  are 
amended  to  eliminate  testing  and 
certification  of  batches  of  insulin  under 
section  506  of  the  act  from  a  list  of 
actions  that  are  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement. 

The  rule  removes  a  reference  to 
section  506  of  the  act  in  21  CFR  50.1, 
which  defines  the  scope  of  21  CFR  part 
50. 

This  rule  amends  the  statutory 
references  in  the  definition  of  insulin 


found  in  §  200,15  to  reflect  the  repeal  of 
sections  502(k)  and  506  of  the  act;  the 
addition  of  insulin  drug  products  to  the 
reimportation  provision  of  section 
801(d)  of  the  act  by  FDAMA;  the  use  of 
the  term  "insulin"  in  the  export  labeling 
provisions  of  section  801(f)  of  the  act, 
which  was  added  by  the  Technical 
Amendments  to  the  FD.^  Export  Reform 
and  Enhancement  .^ct  of  .August  6,  1996 
(Pub.  L.  104-180);  and  FD.A.MA's 
addition  of  section  802(i)  to  the  act, 
which  exempts  insulin  drugs  from  the 
export  requirements  of  section  802  of 
the  act.  Title  new  definition  also  clarifies 
the  scope  of  the  term  "insulin"  to  reflect 
the  existence  of  synthetic  and 
biotechnologically  derived  human 
insulin.  The  definition  is  designed  to 
encompass  chemical  analogs  of  insulin, 
the  first  of  which,  insulin  lispro  (an  EU 
Lilly  &  Co,  product),  was  recently 
approved. 

The  labeling  requirements  found  in 
part  201  (21  CFR  part  201)  are  being 
amended  bv  this  rule.  Section  201.50(b) 
is  amended  to  remove  a  sentence  that 
refers  to  labeling  requirements 
contained  m  part  429  (21  CFR  part  429), 
which  is  also  being  eliminated  by  this 
rule.  A  reference  to  section  506  of  the 
act  is  being  removed  from 
§  201.100(c)(2). 

Several  references  to  section  506  of 
the  act  are  being  removed  from  21  CFR 
parts  207  and  314. 

FDA  is  repealing  all  of  part  429  and 
those  portions  of  part  369  (21  CFR  part 
369)  that  deal  with  insulin  drug 
products. 

Part  429  contains  the  primary 
provisions  the  agency  has  relied  on  to 
carry  out  the  batch  certification  of  drugs 
composed  wholly  or  partly  of  insulin. 
Subpart  A  of  part  429  defines  key  terms 
used  in  the  insulin  certification 
regulations;  subpart  B  of  part  429 
contains  packaging  and  labeling 
requirements  for  products  subject  to 
batch  certification;  subparts  C  and  D  of 
part  429  contain  applicable  standards 
and  tests  and  methods  of  assay  for 
determining  whether  batches  of  insulin 
may  be  certified,  subpart  E  of  part  429 
contains  the  requirements  for 
submitting  a  request  for  certification; 
subpart  F  of  pan  429  contains  the 
administrative  procedures  and  fees 
applicable  to  insulin  certification;  and 
subpart  G  of  part  429  imposes 
additional  recordkeeping  requirements 
applicable  to  batch  certified  insulin 
products.  With  the  repeal  of  section  506 
of  the  act.  and  the  elimination  of  the 
insulin  batch  certification  program,  the 
agencv  is  eliminating  these  subparts. 

The  agency  notes  that  several  of  the 
provisions  in  part  429.  such  as  those 
covering  packaging  and  labeling  and 


tests  and  methods  of  assay,  could  be 
retained  under  provisions  of  the  act 
other  than  section  506  of  the  act. 
However,  the  agency  has  determined,  as 
explained  in  this  section  of  this 
document,  that  it  would  not  be 
appropriate  or  necessary  to  do  so  at  this 
time. 

The  current  regulations  in  §  429.10 
require  insuUn  drug  products  to  be 
packaged  in  sterile  immediate 
containers  v^th  closures  through  which 
the  insulin  may  be  withdrawn  with  a 
conventional  hypodermic  syringe  and 
needle.  Section  429.10  also  provides  for 
distinctive  containers  for  certain  insulin 
drug  products,  none  of  which  is 
currently  marketed.  Although  all  insulin 
drug  products  are  currently  marketed  in 
immediate  containers  that  meet  the 
requirements  contained  in  §429.10, 
there  is  no  assurance  that  a  new,  safe, 
and  effective  container/closure  system 
would  conform  to  the  regulation.  To 
avoid  having  to  amend  the  regulation 
each  time  a  new,  acceptable  container/ 
closure  system  is  developed,  the  agency 
is  removing  §  429.10  and,  instead,  will 
rely  on  the  new  drug  approval  process 
to  approve  appropriate  container/ 
closure  systems  for  drug  products 
containing  insulin.  Applicants  for  drug 
products  containing  insulin  submit 
descriptions  of  the  container/closure 
system  v^nth  the  new  drug  application 
(NDA);  FDA  reviews  the  container/ 
closure  system  for  use  with  the  drug 
product  and,  if  appropriate,  approves  its 
use  with  the  drug  product  as  part  of  the 
NDA  approval.  This  system  is  used  to 
approve  container/closure  systems  for 
most  new  drug  products  on  the  market 
today,  and  it  provides  the  flexibility 
necessary  to  provide  for  approval  of 
new,  safe,  and  effective  container/ 
closure  systems. 

The  ciuTsnt  regulations  in  §§  369.21, 
429.11,  and  by  cross  reference  §  369.5, 
set  out  detailed  requirements  for  the 
labeling  of  insulin  drug  products.  The 
current  regulations  require,  among  other 
information  and  warnings,  information 
on  potency  of  the  drug  product, 
expiration  date  of  the  lot,  storage 
instructions,  instructions  on  injecting 
insulin,  and  descriptions  of  how  the 
typ)e  of  insulin-containing  drug  product 
differs  from  other  types  of  insulin  drug 
products. 

FDA  is  removing  §§  369.5  and  429.11 
and  those  portions  of  §  369.21  that 
apply  to  insulin  drug  products,  and  will 
rely  on  the  new  drug  approval  process. 
in  conjunction  with  the  general  drug 
labeling  requirements  found  in  part  201, 
to  establish  appropriate  labehng 
requirements  for  each  drug  product 
containing  insulin.  Applicants  submit 
copies  of  proposed  labeling  with  the 
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marketing  applications  tor  all  new  drug 
products,  including  those  containing 
insulin:  FDA  then  reviews  the 
application  and.  if  appropriate, 
approves  it,  after  the  applicant  has  made 
necessary  changes.  This  system  is  used 
to  establish  labeling  for  most  new  drug 
products  and  provides  the  flexibility 
necessary  to  provide  adequate  labeling 
for  new  types  of  insulin  drug  products. 
Because  all  currently  marketed  insulin 
drug  products  are  the  subject  of  effective 
NDAs  under  section  505(b)  of  the  act, 
the  labeling  of  these  products  is  not 
expected  to  change  as  a  result  of  the 
removal  of  these  rules. 

The  current  regulations  in  §  429.12 
contain  a  distinguishing  color  scheme, 
which  is  outdated.  The  current  system 
includes  distinguishing  colors  for  40 
units  per  milliliter  strengths  of  insulin 
drug  products,  which  are  no  longer 
being  marketed.  It  also  provides  an 
identifying  color  scheme  for  insulin 
zinc  globin.  which  is  also  not  marketed. 
Under  §429.12,  most  of  the  currently 
marketed  insulin  drug  products  are 
identified  by  the  color  combination  of 
black  and  white,  which  provides  limited 
usefulness.  No  provisions  are  made  for 
either  of  the  two  types  of  mixtures  of 
human  insulin  and  insulin  suspension 
isophane  currently  being  marketed  or 
insulin  lispro,  a  human  insulin 
analogue.  Accordingly.  FDA  is  removing 
§429.12. 

Major  insulin  manufacturers,  working 
with  the  International  Diabetes 
Federation  (IDF),  have  developed  a  new 
color  coding  system  in  which  each  type 
of  insulin  would  be  identified  with  a 
distinctive  color.  FDA  has  been 
favorably  impressed  with  the  IDF 
system.  However,  the  agency  believes 
that  it  is  administratively  more  efficient 
to  remove  part  429  in  its  entirety  at  this 
time,  and  implement  the  IDF  system  in 
a  separate  ruiemfiking  proceeding  or 
incorporate  it  into  a  guidance  issued 
under  FDA's  "Good  Guidance 
Practices"  published  in  the  Federal 
Register  of  February  27.  1997  (62  FR 
8961). 

FDA  is  also  removing  §  429.25,  which 
establishes  standards  of  quality  and 
purity  for  protamine,  and  §429.26. 
which  establishes  standards  of  quality 
and  purity  for  globin  hydrochloride.  (No 
insulin  products  using  globin 
hydrochloride  are  currently  being 
marketed.)  FDA  does  not,  at  this  time, 
intend  to  issue  regulations  directly 
establishing  other  product  standards 
relating  to  drugs  composed  wholly  or 
partly  of  insulin.  Insulin  manufacturers 
and  FDA  laboratories  use  the 
requirements  set  out  in  the  approved 
NDA  for  analyzing  an  insulin  drug 
product  and.  where  appropriate,  the 


standards  set  out  in  the  United  States 
Pharmacopeia  (USP). 

FDA  is  also  removing  §  429.30.  which 
sets  out  testing  and  assay  methods. 
Section  429.30  provides,  generally,  that 
insulin  injection,  insulin  suspension 
protamine  zinc,  insulin  zinc  globin, 
insulin  suspension  isophane,  insulin 
zinc  suspension,  insulin  zinc 
suspension  prompt,  and  insulin  zinc 
suspension  extended  be  tested  and 
assayed  according  to  methods  set  out  in 
the  USP.  Section  429.30  also  provides 
tests  for  isophane  ratio,  chloride  in 
globin  hydrochloride,  sulfate  in 
protamine,  nitrogen,  and  zinc.  At  least 
one  of  these  products  (insulin  zinc 
globin)  is  no  longer  marketed.  The  tests 
and  methods  of  assay  for  the  remaining 
products  are  either  outdated  or  if  still  in 
use,  have  been  incorporated  into  the 
applicable  NDA. 

FDA  intends  to  avoid  the  potential  for 
this  type  of  outdated,  codified 
specification  by  not  proposing  at  this 
time  regulations  specifying  testing  or 
assay  methods.  Instead,  insulin  will  be 
required  to  conform  to  all  applicable 
USP  monographs  and  the  approved 
NDA  for  each  product.  This  will  mean 
that  insulin  drug  products  will  be 
regulated  just  as  other  new  drugs  are 
regulated  hv  FTiA 

TV.  Environmcni.ii  Imjidc  t 

The  agency  has  determined  under  21 
CFR  25.24(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  signiHcant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

V.  Analysis  oflmpac  is 

FDA  has  examined  the  impacts  of  the 
direct  final  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unhinded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  As 
discussed  below,  the  agency  believes 
that  this  final  rule  is  consistent  with  the 


regulatory  philosophy  and  principles 
identified  in  the  Executive  Order.  In 
addition,  the  direct  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
impact  on  small  entities.  The  only  two 
manufacturers  currently  marketing 
insulin  drug  products  in  the  United 
States  are  not  small  entities. 
Furthermore,  by  eliminating  the 
certification  process,  this  direct  final 
rule  would  lower  market  entry  barriers 
for  small  entities.  The  agency  certifies 
that  the  direct  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act.  no 
further  analysis  is  required. 

The  Unfunded  Mandates  Reform  Act 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 
issuing  any  rule  likely  to  result  in  a 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  and  tribal 
governments  or  the  private  sector  of 
$100  miUion  (adjusted  annually  for 
inflation)  in  any  I  year.  The  elimination 
of  the  insulin  certification  program  will 
lower  the  costs  of  marketing  insulin 
drug  products,  by  eliminating  both  the 
direct  cost  of  applying  for  certification 
and  the  cost  of  holding  batches  of 
insulin  while  awaiting  certification.  ' 
Because  this  rule  will  not  result  in  an 
expenditure  of  $100  million  or  more  on 
any  governmental  entity  or  the  private 
sector,  no  budgetary  impact  statement  is 
required. 

\  I    Pap«'rH(irk  Kedui  tion  Act  nt  19fl'i 

This  direct  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

\"TI   Ro<)u»»st  ff>r  Commpnts 

Interested  persons  may.  on  or  before 
July  27,  1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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List  of  Sub)ects 
21  CFR  Part  3 

Administrative  practice  and 
procedure,  Biologies,  Ehiigs,  Medical 
devices. 

21  CFR  Pan  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

21  CFR  Part  10 

Administrative  practice  and 
procedure,  News  media. 

21  CFR  Part  16 

Administrative  practice  and 
procedure. 

21  CFR  Part  25 

Environmental  impact  statements. 
Foreign  relations,  Reporting  and 

recordkeeping  requirements. 

21  CFR  Part  50 

Human  research  subjects,  Prisoners. 
Reporting  and  recordkeeping 

requirements.  Safety. 

21  CFR  Part  5H 

Human  resean.h  subiects.  Reporting 
and  recordikeeping  requiremenls.  Safety. 

21  CFR  Part  58 

Laboratories,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  71 

Administrative  practice  ar.d 
procedure.  Color  additive*.  Confidential 
business  information.  Cosmetics.  Drugs. 
Reporting  and  recordikeeping 
requirements. 

21  CFR  Part  200 

Drugs,  Prescription  drugs. 

21  CFR  Part  201 

Eh-ugs.  Labeling,  Reponmg  and 
recordl<.eeping  requirements. 

21  CFR  207 

Drugs,  Reporting  and  recordkeeping 
requirements. 

21  CFR  210 

Drugs.  Paclcaging  and  containers. 

21  CFR  Part  211 

Drugs,  Labeling.  Laboratories, 
Packaging  and  containers.  Prescription 
drugs,  Reporting  and  recordkeeping 
requirements,  Warehouses, 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 


21  CFR  Part  312 

Drugs.  Exports.  Imports, 
Investigations,  Labeling,  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  369 

Labeling,  Medical  devices.  Over-the- 
counter  drugs. 

21  CFR  Part  429 

Administrati\e  practice  and 
procedure,  Drugs.  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  800 

Administrative  practice  and 
procedure  Medical  devices, 
Ophthalmic  goods  and  services. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  812 

Health  records,  Medical  devices. 
Medical  research  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Dnig,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  3,  5. 
10,  16,  25,  50,  56,  58,  71,  200,  201,  207, 
210, 211. 310,  312,  314,  369,  429,  800, 
and  812  are  amended  as  follows: 

PART  3— PRODUCT  JURISDICTION 

1,  The  authority  citation  for  21  CFR 
part  3  is  revised  to  read  as  follows: 

Authority:  21  U.SC.  321,  351.  352,  353, 
355.  357,  360,  360c-360f,  360h-360j,  360gg- 
360SS,  371(a),  379€,  381,  394;  42  U.S.C.  216, 
262. 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

2.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

.Authority:  5  U.S.C.  504,  552,  App.  2;  7 
U.S.C.  138a.  2271;  15  U  S.C  638.  1261-1282, 
3701-37113;  15  U  SC.  1451-1461;  21  U.S.C. 
41-50.61-63    141-149    321-394,  467f, 
679(b),  801-886   1031-1309;  35  U.S.C.  156; 
42  U.S.C.  241,  242,  242a,  2421,  242n,  243, 
262,  263,  264.  265,  300u-300u-5,  300aa-l; 
1395y,  3246b,  4332,  4831ia).  10007-10008; 
E.O.  11921,  41  FR  24294,  3  CFR,  1977  Comp,, 
p.  124-131;  E.O  12591.  52  FR  13414,  3  CFR, 
1988  Comp.,  p.  220-223. 

§5.31     [AmencJed] 

3  Section  5  31  Petitions  under  part  10 
is  amended  by  removing  and  reserving 

paragraphs  (n(2l(iii}  and  (0(2)(iv). 


§  5  73     [Removed" 

4.  Stfciion  5.7j  Certification  of  insulin 
is  removed. 

§  5  74     [Removed", 

5.  Section  5.74  Issuance,  amendment, 
or  repeal  of  regulations  pertaining  to 
drugs  containing  insulin  is  removed. 

PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

6.  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 

.Authority:  21  U.S.C.  41-50,  141-149,  321- 
394,  467f,  679,  821,  1034;  42  U.S.C.  201,  262. 
263b.  264;  15  U.SC,  1451-1461;  5  U.S.C, 
551-558.  701-721;  28  U.S.C  2112. 

§•'0.50    [Amended] 

7.  Stjciiuii  iw.ou  Promulgation  of 
regulations  and  orders  after  an 
opportunity  for  a  formal  evidentiary 
public  hearing  is  amended  by  removing 
and  reserving  paragraph  (c)(10). 

PART  16~-REGULAT0RV  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRATION 

8.  The  authority  citation  for  21  CFR 
part  16  continues  to  read  as  follows: 

Authority:  21  U.S.C.  41-50. 141-149.  321- 
394.  467f.  679.  821.  1034;  42  U.S.C  201.  262. 
264;  15  U.S.C.  1451-1461;  28  U.S.C.  2112. 

§16.1     [Amended 

9.  Sec*..u;.  It  .  Scope  is  amended  in 
paragraph  (b)(2)  by  removing  the  entry 
for  "§429.50." 

PART  25— ENVIRONMENTAL  IMPACT 
CONSIDERATIONS 

10.  The  authority  citation  for  21  CFR 
part  25  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321-393;  42  U.S.C. 
262.  263b-264;  42  U.SC  4321,  4332;  40  CFR 
parts  1500-1508;  E,0,  11514,  35  FR  4247,  3 
CFR,  1971  Comp.,  p.  531-533  as  amended  by 
E.O.  11991,  42  FR  26967,  3  CFR,  1978  Comp., 
p.  123-124  and  E.O,  12114,  44  FR  1957,  3 
CFR,  1980  Comp,,  p,  356-360. 

§25.31     [Amended] 

11.  Section  25.31  Human  drugs  and 
biologies  is  amended  in  paragraph  (f)  by 
removing  the  words  "or  insulin." 

PART  50-PROTECT10N  QP  HUMAN 
SUBJECTS 

12.  The  authority  citation  for  21  CFR 
part  50  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  346,  346a,  348, 
352,  353,  355,  357,  360,  360c-360f,  360b- 
360j,  371,  379e,  381;  42  U.S.C,  216,  241,  262. 
263b-263n, 

§50  1     [Amended] 

si-f  ;    :;  50.1  Scope  is  amended  in 
the  last  sentence  of  paragraph  (a)  by 
removing  the  number  "506,". 
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PART  56— INSTITUTE 
BOARDS 


Vii:    A 


14.  The  authority  citation  for  21  CFR 
part  56  is  revised  to  read  as  follows: 

AndMrity:  21  U.S.C.  321,  346.  346a.  348. 
351.  352.  353.  355.  357.  360.  360c-360f. 
360h-360j.  371.  379e.  381;  42  U.S.C.  216, 
241.262.  263b-263n. 


15.  The  authority  citation  for  21  CFR 
part  58  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  342.  346.  346a.  348. 
351.  352,  353.  355.  357.  360.  360b-360f. 
360h-360j.  371,  379e,  381;  42  U.S.C.  216. 
262   28.1b-263n. 


1— COLU- 


iTlVE 


16.  1  Tie  authority  citation  for  21  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  348.351. 
355.  357.  360,  360b-360f,  360h-360j.  361, 

i:-!    7^0.-    TRl    ^?r'  ■^r   216,262. 

17.  The  authority  citation  for  21  CFR 
part  200  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352, 
353,  355.  357,  358.  360e.  371,  374,  375. 

18.  Section  200.15  is  revised  to  read 
as  follows: 

§  200.15    Definition  of  term  "Insulin." 

For  purposes  of  sections  801  and  802 
of  the  act  and  this  title,  the  term  insulin 
means  the  active  principle  of  the 
pancreas  that  affects  the  metabolism  of 
carbohydrates  in  the  animal  body  and 
which  is  of  value  in  the  treatment  of 
diabetes  mellitus.  The  term  includes 
synthetic  and  biotechnolonic:ally 
derived  products  that  are  the  same  as, 
or  similar  to.  naturally  occurring 
insulins  in  structure,  use.  and  intended 
effect  and  are  of  value  in  the  treatment 
of  diabetes  mellitus. 

PART  201— LABELING 

19.  The  authority  citation  for  21  CFR 
part  201  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352. 
353.  355.  357,  358.  360.  360b,  360gg-360ss. 
371,  374,  379e;  42  U.S.C.  216,  241,  262,  264. 

§201.50    [Amended] 

20.  Section  201.50  Statement  of 
identity  is  amended  in  paragraph  (b)  by 
removing  the  second  sentence. 

§201.100    [Amended] 

21.  Section  201.100  Prescription  drugs 
for  human  use  is  amended  in  paragraph 
(c)(2)  by  removing  the  number  ",  506,". 


PAM'^'j'      REGIS^TRATION  Of^ 

;'m;-.)Ducers  of  drugs  and  listing 
i  drugs  in  commercial 

:)iS'RiBUTlON 

22.  The  authority  citation  for  21  CFR 
part  207  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331.  351.  352.  355. 
357.  360.  360b.  371,  374;  42  U.S.C  262. 

§207.25       A  •->«,■ -owdl 

23.  Section  207.25  Information 
required  in  registration  and  drug  listing 
is  amended  in  paragraphs  (b)(2),  (b)(5), 
and  (b)(6)  by  removing  the  number 
"506."  and  in  paragraph  (b)(4)  by 
removing  the  number  ".  506.". 

§207.3''         A-'wncMcl] 

24.  Section  207.31  Additional  drug 
listing  information  is  amended  in 
paragraph  (a)(1)  by  removing  the 
number  ",  506,",  and  in  paragraphs 
(a)(2).  (a)(3).  and  (c)  by  removing  the 
number  "506.". 

§207.3^       A-iondwd] 

25.  Section  207.37  Inspection  of 
registrations  and  drug  listings  is 
amended  in  paragraph  (a)(2)(i)  by 
removing  the  number  "506.". 

PART  210— CURRENT  GOOD 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING    PROCESSING 
PACKING    OR  HOLDING  Of  DRUGS 
uLNERAl 

26.  The  authority  citation  for  21  CFR 
part  210  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351,  352.  355, 

357,  360b.  371.  3^^ 

PAP'^r-'l      CURREN'  GOOD 
MANPt  A  ::^URING  PRACTICE  FOP 
f  iN.SHf  V-  PHARMACEUTICALS 

27.  The  authority  citation  for  21  CFR 
part  211  is  revised  to  read  as  follows; 

Authority:  21  U.S.C  321,  351.  352,  355, 
357,  360b,  371,374. 

PART  3 1 0     N E  A  D R u u S 

28.  The  authority  citation  for  21  CFR 
part  310  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353.  355.  357.  360b-360f.  360j.  361(a),  371. 
374.  375.  379e;  42  U.S.C  216.  241.  242(a). 
262.  263b-263n 

PART  71?     !NVESTiGAT!ONAl  NEW 
D f<  I .  >.  1  A  P  P  L  i  C  A  '  I O  N 

29.  The  authority  citation  for  21  CFR 
part  312  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351,  352, 
353.  355.  357.  371;  42  U.S.C  262. 


3U.  The  authority  atation  lor  21  Ci-K 
part  312,  subpart  E  is  revised  to  read  as 
follows: 

\iiihnritv;  21  use.  351.  352.  353.  355, 

i  ;;  I'  «;  r    7fi? 

PART  314-    APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

31.  The  authority  citation  for  21  CFR 
part  314  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353.  355.  357.  371.  374.  379e. 


§314 


i  Arrtendedl 


32.  Section  314.170  Adulteration  and 
misbranding  of  an  approved  drug  is 
amended  in  the  first  sentence  by 
removing  the  phrase  "under  sections 
505.  506.  and  507"  and  adding  in  its 
place  the  phrase  "under  sections  505(j) 
and  507". 

(,  3' 4  43C      [Amendecf 

33.  Section  314.430  Availability  for 
public  disclosure  of  data  and 
information  in  an  application  or 
abbreviated  application  is  amended  in 
paragraph  (f)(6)  by  removing  the  phrase 
"under  sections  505(j),  506,  and  507" 
and  adding  in  its  place  the  phrase 
"uncipr  sections  505(i)  and  507". 

PART  369- -INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER 
THE  <:OUNTER  SALE 

34.  The  authority  citation  for  21  CFR 
part  369  is  revised  to  read  as  follows: 

s  :th   rity:  21  U.S.C.  321.  331.  351,  352. 
3b,i,  JD3,  j57,  371.. 

5  169  5     'Remove<5] 

JD.  :)ectioii  jny.5  Warning  required  on 
insulin  intended  for  over-the-counter 
sale  is  removed. 

$  369  T'      'Arnended" 

36.  Section  369.21  Drugs;  warning 
and  caution  statements  required  by 
regulations  is  amended  by  removing  the 
entry  for  "INSULIN". 

PART  429-  DRUGS  COMPOSED 
WHOLLV  OR  PARTLY  OF  INSULIN 

Pa^'  429     'RernovecJ; 

J/  L  iiutT  iiutiiuniy  of  section  701(a) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  371(a))  and  section  125(a) 
of  the  Food  and  Drug  Modernization  Act 
(Pub.  L.  105-115).  amend  Title  21  of  the 
Code  of  Federal  Regulations  by 
removing  part  429. 
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Jfth^H* 


PART  800— GENERAL 

38.  Thf  authontv  citatiO!)  for  21  CFF 
part  80(1  IS  rsnised  to  read  as  follows. 

Authority:  l;  :  ^  I  •.".  vi4  351,352. 
355,  357.  3K)t'    3B0i.  <b()K   361,  362,  371. 

PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

*.Q  The  authontv  citation  for  21  CIFK 
y<,if>  H12  IS  revised  to  read  as  follows. 

Authority:  Zl  '.'  S  C  331,  351  352.  353, 
355,  35~  360  )bO<-360!  ibOh^360j,  371, 
372,  3"4.  3~9«'    381.  38J.  383,  42  U.S.C.  216, 

241    LH2    26:*i:>-263n 


iJa'f''::    .*>pr: 


.'■^48. 


WiUiaen  B   Schultz. 

Deputy  Com  mis  s  i  <n  e  r  for  Policy. 
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[DEPARTMENT  OF  HOUSING  AND 

■.RRAN  Pf  VI  LOPMENT 

24  CFB  Puts  .^00  and  207 
[Docket  No  FR-*30a-P-01] 
RiN  2502-AH11 

Electronic  Submission  Of  ftoqukld 
Data  bv  Muiti^amity  Mtjitg«q»te  fO 

PetKir?  Mor'q.ige  l)f!inqu«OCl««, 
0«taui»s.  Rpins!alenients    Ass'qr -^itM'! 
t;i<K;tiC)ns   and  W'thdffiwjis  j' 

Assignnu'fi  f  ip«  huns 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner.  HUD. 

ACnOH:  Proposed  rule;  Notice  of 

proposed  information  collection 

requirements. 

summary:  This  proposed  rule  would 
require  mortgagees  that  hold  or  service 
multl family  mortgages  insured  by  HUD 
to  submit  certain  data  electronically  to 
HUD  In  a  HUD  prescribed  format. 
Electronic  submission  is  necessary 
because  the  manual  submission  of  HUD 
forms  has  become  a  burden  to  servicing 
mortgagees,  as  well  as  to  HUD.  This 
proposed  rule  would  apply  to  all 
multi family  mortgagees  in  their 
re8f>onsibility  to  report  mortgage 
delinquencies,  mortgage  defaults, 
mortgage  reinstatements,  elections  to 
assign  mortgages  to  HUD.  and 
withdrawal  of  assignment  elections. 
OATHS:  Cnmment  due  date.  July  13. 

19" 

AOOft£SS£3:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk.  Office  of  the  General  Counsel. 
Room  10276.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.  Washington.  CX:  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each  comment 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
eestam  time  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmon.  Director.  Office  of 
Business  Products.  Room  6134, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington.  DC  20410.  telephone  (202) 
708-3000  (this  is  not  a  toll-free 
number).  Individuals  with  hearing  or 
speech  impairments  may  access  this 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339  (this  is  a  toll-free  number). 
8UPf>l.aie(TARY  INFORMATION: 


I.  Background 

HUD  obtains  data  regarding  the  status 
of  delinquent  insured  mortgage  loans  on 
multifamily  projects  by  using  Form 
HUI>-92426.  Multifamily  Default  Status 
Report.  HUD  needs  the  information 
submitted  on  the  form  in  order  to 
monitor  mortgage  loans  for  which  the 
mortgagees  are  experiencing  payment  or 
other  difficulties.  In  accordance  with 
the  requirements  of  24  CFR  part  207.  the 
mortgagee  must  prepare  and  sign  this 
form  under  the  specified  circumstances 
and  mail  it  to  HUD.  When  HUD  receives 
the  form,  it  must  sign  it  and  return  it  to 
the  mortgagee  to  acknowledge  receipt  of 
the  form. 

To  replace  this  burdensome 
paperwork  process.  HUD  has  developed 
a  method  for  mortgagees  to  submit  the 
data  currently  collected  on  Form  HUD- 
92426.  as  well  as  to  report  the  date  of 
the  mortgagees'  last  physical  inspection 
of  the  project,  using  the  Internet. 
According  to  this  new  method,  the 
mortgagee  will  electronically  submit  the 
required  data  to  HUD.  after  which  an 
electronic  receipt  will  automatically  be 
returned.  HUD  will  provide,  at  no  cost 
to  mortgagees,  "stand  alone"  software 
and  technical  support  for  that  software, 
which  is  designed  to  run  on  IBM- 
compatible  personal  computers  (PCs). 
Mortgagees  will,  however,  need  to 
provide  their  own  PCs  and  Internet 
connections.  Mortgagees  that  do  not 
choose  to  initiate  Internet  access  for 
themselves  may  contract  with  another 
entity  or  individual  to  act  on  their 
behalf  to  report  the  data  electronically; 
HUD  believes  that  this  is  not  Ukely  to 
be  necessary  in  most  cases. 

One  of  HUD's  primary  concerns  is  the 
costs  mortgagees  may  incur  in 
establishing  Internet  access  if  they  have 
not  already  done  so  For  this  reason. 
HUD  has  decided  to  allow  for  a 
staggered  implementation  of  this 
rulemaking,  under  which  smaller 
mortgagees  would  be  given  more  time  to 
comply  with  the  new  electronic 
reporting  requirements.  HUD  believes. 
however,  that  electronic  tracking  of  the 
default  and  reinstatement  data  generally 
will  reduce  costs  for  mortgagees.  HUD 
has  field-tested  electronic  submission  of 
this  data  on  a  voluntary  pilot  basis  with 
a  number  of  mortgagees,  and  has 
received  generally  favorable  responaea. 

While  HUD  hopes  to  begin 
implementing  the  electronic  reporting 
requirements  in  this  rule  in  July  1996, 
HUD  encourages  mortgagees  to  comply 
with  these  requirements  voluntarily  to 
the  extent  possible,  in  order  for  tha 
mortgagees  and  HUD  to  realize  an  early 
advantage  of  cost  savings. 


11    Ihis  Proposed  Rule 

This  document  proposes  to  amend  the 
regulations  in  24  CFR  parts  200  and  207 
related  to  multifamily  housing  mortgage 
insurance,  in  order  to  require 
mortgagees  with  insured  multifamily 
mortgage  loans  to  submit  information 
reporting  mortgage  delinquencies, 
defaults,  reinstatements,  assignment 
elections,  and  withdrawals  of 
assigiunent  elections  electronically, 
rather  than  in  voting  on  Form  HUD- 
92426.  Specifically,  this  document 
proposes  to  amend  the  regulations  as 
follows: 

(1)  This  proposed  rule  would  add  a 
new  subpart  B  to  part  200.  entitled 
"Electronic  Submission  of  Required 
Data  for  Mortgage  IDefaults  and  Mortgage 
Insurance  Claims  for  Insured 
Multifamily  Mortgages  "  This  new 
subpart  B  would  require  multifamily 
mortgagees  to  submit  the  data 
electronically,  and  it  would  provide  the 
staggered  schedule  of  effectiveness  As 
mentioned  above,  HUD  would  allow 
smaller  mortgagees  (i.e.,  those  with 
fewer  insured  mortgage  loans)  more 
time  to  comply  with  the  electronic 
submission  requirements.  This  new 
subpart  would  also  provide  for  an 
exception  to  the  electronic  submission 
requirements,  subject  to  HUD  approval 
for  very  small  mortgagees  for  which 
compliance  would  represent  a  financial 
hardship. 

(2)  This  doc\iment  also  proposes 
several  conforming  changes  to  the 
current  requirements  in  part  207   In 
§207.256,  which  requires  mortgagees  to 
notify  HUD  of  defaults,  this  dcx:ument 
proposes  to  require  mcirlgagees  to  notifv 
HUD  in  the  manner  prescnbed  in  the 
new  subpart  B  of  part  200.  rather  than 
in  wnting.  This  document  would 
similarly  amend  §207  256a.  which 
requires  mortgagees  to  notify  HIT)  if  a 
mortgage  loan  is  reinstated,  and 

§207  258.  which  requires  mortgagees  to 
notify  HUD  if  they  elect  to  assign  a 
mortgage  to  HUD  or  to  acquire  a 
property  and  convey  title  to  HUD. 

111.  CMher  Matters 

A   Paperwork  Bi:rdi^n 

The  information  v.oUection 
requirements  i Dntained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Manakjenit-:;'  .md  Budget  lOMB)  for 
review  ill  ai,(  oraani*  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  'rsm  ^1520). 

In  ace  u.'-drtiu  e  with  5  CFR 
1320.5(a)(l)(iv),  HUD  is  setting  forth  the 
following  concerning  the  proposed 
collection  of  information 
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Descnption 


Number  ot 
respondents 


Total  annual 
response 


Minutes  per 
response 


26703 


Total 
hours 


Electronic  transfer  of  information 


420 


2000 


10 


333 


Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposed  rule.  Comments  must  be 
received  within  60  days  of  the  date  of 
this  proposal  Comments  must  refer  to 
the  proposed  rule  by  name  and  docket 
number  (PR  4303).  and  must  be  sent  to 
Joseph  F  Lackey,  fr  .  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503 

B  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  electronic  submission 
requirements  in  this  proposed  rule 
should  reduce  burden  and  costs  for  all 
mortgagees.  ,^s  stated  above,  HUD  will 
also  reduc:e  the  burden  on  mortgagees 
by  providing  the  software  and  technical 
support  necessary  to  facilitate  the 
electronic  submission  requirements. 
Therefore,  HLT)  has  determined  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Notwithstanding  this  determination, 
HUD  specifically  invites  comments 
regarding  alternatives  to  this  proposed 
rule  that  will  meet  HL'D's  objectives  as 
described  in  this  preamble. 

C.  Environmental  Impact 

This  proposed  rule  is  categorically 
e)*cluded  from  environmental  review 
under  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321).  The 
proposed  addition  to  part  200  of  a  new 
subpart  B  falls  within  the  exclusion 
provided  by  24  CFR  50.19(c)(1).  in  that 
it  does  not  direct,  provide  for  assistance 
or  loan  and  mortgage  insurance  for,  or 
otherwise  govern  or  regulate,  real 
property  acquisition,  disposition, 
leasing,  rehabilitation,  alteration, 
demolition,  or  new  construction,  or 
establish,  revise,  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy  The  proposed 
amendments  to  part  207  are 
categorically  excluded  under  24  C¥K 
50,19(c)(2),  because  they  amend  an 
existing  docximent,  and  the  existing 
document  as  a  whole  would  not  fall 
within  the  exclusion  in  24  CFR 


50.19(c)(1),  but  the  amendments  by 
themselves  would. 

D.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
le\-els  of  government.  This  proposed 
rule  relates  only  to  the  manner  in  which 
mortgagees  submit  required  information 
to  HLT),  and  it  would  not  affect  the 
federalism  concerns  addressed  in  the 
Order  As  a  result,  this  proposed  rule  is 
not  subject  to  review  under  the  Order. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  .^ct  of  1995  (Pub.  L.  104-4; 
approved  .March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulator)  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  would  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  government,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

F.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.155. 

List  of  Subjects       ■• 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance, 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation,  Wages. 

24  CFR  Part  207 

Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  24  CFR  Chapter  II  is 
proposed  to  be  amended  as  follows: 


PART  200 — INTRODUCTION  to  Cma 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715z-18;  42 

U.S.C.  3535(d). 

2.  In  part  200.  a  new  subpart  B. 
consisting  of  §§  200.120^hrough 
200.121.  is  added  to  read  as  follows: 

Subpart  B — Electronic  Submtsstor^  o* 
Required  Data  for  Mortgage  Defau  ts 
and  Mortgage  Insurance  Claims  tor 
insured  Muttifamily  Mortgages 

Sec. 

200.120    Purpose  and  applicability. 

200  121     Pf»c:"'^~"'»r!ts  and  effectiveness. 

§  200.1 20    Purpose  and  applicabittty. 

(a)  Purpose.  The  purpose  of  this 
subpart  B  is  to  require  mortgagees  of  all 
multifamily  projects  whose  mortgages 
are  insured  or  coinsured  by  HUD  to 
submit  electronically  information 
regarding  mortgage  delinquencies, 
defaults,  reinstatements,  elections  to 
assign,  and  withdrawals  of  assignment 
elections,  and  related  information,  as 
that  information  is  required  by  24  CFR 
part  207  and  Form  HUD-92426  (which 
is  available  at  the  Department  of 
Housing  and  Urban  Development,  HUD 
Custom  Service  Center.  451  7th  Street, 
SW.  Room  B-100.  Washington,  DC 
20410;  telephone  (800)  767-7465). 

(b)  Applicability.  This  subpart  applies 
to  all  HUD  multifamily  mortgage 
insurance  and  roinsuraprf  prr>eram«: 

§200.121     Requiremenis  ana  e?tect;ve.'ie&i. 

(a)  Multifamily  mortgagees,  which  are 
required  by  24  CFR  part  207  to  report 
mortgage  delinquencies,  defaults, 
reinstatements,  assigiunent  elections, 
withdrawals  of  assignment  elections, 
and  related  information,  must  submit 
this  information  electronically,  over  the 
Internet,  in  accordance  with  the 
follouring  schedule  of  effectiveness: 

(1)  Mortgagees  having  70  or  more 
insured  mortgage  loans  must  comply 
with  this  section  by  no  later  than 
January  l,  1999; 

(2)  Mortgagees  having  htjm  26  to  69 
insured  mortgage  loans  must  comply 
with  this  section  by  no  later  than 
January  1,  2000; 

(3)  Mortgagees  having  from  11  to  25 
insured  mortgage  loans  must  comply 
with  this  section  by  no  later  than 
January  1,  2001; 


(4)  Mortgagees  having  10  or  fewer 
insured  mortgage  loans  must  comply 
with  this  section  by  no  later  than 
January  1.  2002. 

(b)  Exception.  On  or  after  January  1, 
2002,  mortgagees  that  hold  or  service 
fewer  than  10  multifamily  mortgages 
may  continue  to  report  mortgage 
delinquencies,  defaults,  reinstatements, 
assignment  elections,  withdrawals  of 
assignment  elections,  and  related 
information  in  writing  on  Form  HUD- 
92426  only  with  specific  HUD  approval. 
HUD  will  grant  such  approval,  upon 
application  by  the  mortgagee,  for 
reasons  of  hardship  due  to  insufficient 
financial  resources  to  purchase  the 
required  hardware  and  Internet  access. 

(c)  HUD  will  not  accept  reports  of 
information  regarding  defaults, 
reinstatements,  assignment  elections, 
and  related  information  in  a  manner 
that  is  not  in  accordance  with  this 
section.  Failure  on  the  part  of 
mortgagees  to  report  this  information  as 
required  by  24  CFR  part  207  and  this 
section  may  result  in  HUD's  application 
of  the  sanctions  and  surcharges 
soecified  in  24  CFR  part  207 


PART  ?C  ' 
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3.  The  authonty  citation  for  24  CFR 
part  207  continues  to  read  as  follows: 

Authonty:  12  U.S.C.  1701z-lUe).  1713. 
and  1715b;  42  U.S.C  3535(d). 


4.  Section  207.256  is  revised  to  read 
as  follows: 

%  207.256     Notic*. 

(a)  If  the  default  as  defined  in 

$  207.255  is  not  cured  within  the  30 
days  grace  period,  the  mortgagee  must, 
within  30  days  thereafter,  notify  the 
Commissioner  of  such  default,  in  the 
manner  prescribed  in  24  CFR  part  200. 
subpart  B. 

(b)  Notwithstanding  §  207.255(a)(2), 
the  mortgagee  must  give  notice  to  the 
Commissioner,  in  the  marmer 
prescribed  in  24  CFR  part  200.  subpart 
B.  of  the  failure  of  the  mortgagor  to 
comply  with  such  covenant,  regardless 
of  the  fact  the  mortgagee  may  not  have 
elected  to  accelerate  the  debt. 

5.  Section  207.256a  is  revised  to  read 
as  follows: 


5^ 
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if,  after  default  and  pnor  to  the 
completion  of  foreclosure  proceedings, 
the  mortgagor  cures  the  default,  the 
insurance  shall  continue  as  if  a  default 
had  not  occurred,  provided  the 
mortgagee  gives  notice  of  reinstatement 
to  the  Commissioner,  in  the  manner 
prescribed  in  24  CFR  part  200,  subpart 
B. 

6.  Section  207.258  is  amended  by 
revising  paragraphs  (a)  and  (b)(1).  to 
read  as  follows: 


§  ?07  256       nsurance  Claim  requiremenls 

(a)  Alternative  election  by  mortgagee. 
When  the  mortgagee  becomes  eligible  to 
receive  mortgage  insurance  benefits 
pursuant  to  §  207.255(c),  it  must,  within 
45  days  thereafter,  give  the 
Commissioner  notice,  in  the  manner 
prescribed  in  24  CFR  part  200.  subpart 
B.  of  its  intention  to  file  an  insurance 
claim  and  of  its  election  either  to  assign 
the  mortgage  to  the  Commissioner,  as 
provided  in  paragraph  (b)  of  this 
section,  or  to  acquire  and  convey  title  to 
the  Commissioner,  as  provided  in 
paragraph  (c)  of  this  section. 

(b)*  *  • 

(1)  Notice  of  assignment.  On  the  date 
the  assignment  of  the  mortgage  is  filed 
for  record,  the  mortgagee  must  notify 
the  Commissioner,  i:     '  •    ;.:;►'" 
prescribed  in  24  CFK  part  ^uu.  suDpart 
B,  of  such  assignment,  and  must  also 
notify  the  FHA  Comptroller  by  fplpv;ram 
of  such  recordation. 
•         •         •         •         • 

April  8,  1998 

r%o.o-i   Mtv6.  1998. 

Acting  General  Deputy.  Assistant  Secretary 

for  Housing,  Deputy  Federal  Housing 

Commissioner. 

|FR  Doc-  98-12615  Filed  5-12-98;  8:45  am] 
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Federal  Aviation  Administration 

4  JrH  P  irt  108 
[Docket  No.  28852:  Notlca  No.  97-3] 
RIN  2120-AO31 

Certification  of  Screening  Companies 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Advanced  notice  of  proposed 
rulemaking  (ANPRM);  withdrawal. 

summary:  In  early  1997.  the  FAA  sought 
public  comment  on  issues  relatin^o 
FAA  certification  of  screening 
companies  and  other  enhancements  to 
air  carrier  screening  of  passengers, 
property,  and  baggage.  The  FAA  issued 
the  advance  notice  in  response  to  a 
recommendation  made  by  the  White 
House  Commission  on  Aviation  Safety 
and  Security,  and  to  a  requirement  in 
the  Federal  Aviation  Reauthorization 
Act  of  1996.  The  Reauthorization  Act 
requires  the  FAA  to  certify  companies 
providing  security  screening  and  to 
develop  uniform  performance  standards 
for  providing  security  screening 
services.  The  FAA  is  currently 
developing,  field  testing,  and  evaluating 
an  automated  screener  testing  system 
which  will  provide  uniform  data 
regarding  screener  performance.  The 
FAA  plans  to  propose  to  require 
performance  standards  as  an  integral 
part  of  the  certification  of  screening 
companies  rule,  develop  and 
incorporate  the  specific  standards  in  a 
security  program,  and  measure 
subsequent  company  performance  based 
on  the  data  that  this  system  provides. 
Therefore,  the  FAA  is  withdrawing  the 
ANPRM  to  allow  this  automated  system 
to  be  adequately  field  tested  and 
evaluated  before  proceeding  with 
rulemaking. 

DATES:  This  withdrawal  is  effective  May 
13.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kris  Mason.  Office  of  Civil  Aviation 
Security  Policy  and  Planning.  ACP-100. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  S.W.. 
Washington.  EX:  20591.  telephone  (202) 
267-8184 
SUPPLEMENTARY  INFORMATION: 

Background 

Following  the  tragic  cash  of  TWA  800 
on  July  17.  1996,  the  President  created 
the  White  House  Commission  on 


Aviation  Safety  and  Security  (the 
Commission).  The  Commission  issued 
an  initial  report  on  September  9,  1996, 
with  20  specific  recommendations  for 
improving  security,  one  of  which  was 
the  development  of  uniform 
performance  standards  for  the  selection, 
training,  certification,  and 
recertification  of  screening  companies 
and  their  employees. 

On  October  9.  1996,  the  President 
signed  the  Federal  Aviation 
Reauthorization  Act  of  1996,  Pub.  L. 
104-264  (the  Act).  Section  302  provides: 

The  Administrator  of  the  Federal  Aviation 
AdminisU^tion  is  directed  to  certify 
companies  providing  security  screening  and 
to  improve  the  training  and  testing  of 
security  scrweners  through  development  of 
uniform  performance  standards  for  providing 
security  screening  services. 

In  :  to  me  L-ongressional 

manii  to  the  Commission  report, 

the  FAA  published  an  ANPRM  on 
March  17,  1997,  (62  FR  12724) 
requesting  comments  on  certification  of 
companies  providing  security  screening. 
The  FAA  received  20  comments  from 
the  public  on  the  ANPRM,  which  are 
briefly  summarized  below. 

While  commenters  disagreed  on 
several  issues,  including  the  level  of 
oversight  responsibility  air  carriers 
should  have  over  certificated  screening 
companies,  commenters  generally 
agreed  that  national  standards  for 
security  screening  operations  are 
needed.  Approximately  one-third  of  the 
commenters  stated  that  certification  of 
individual  screeners  would  have  a 
greater  impact  on  improving  safety  than 
certification  of  screening  companies. 
Most  of  these  commenters  also  stated 
that  the  certification  of  individual 
screeners  would  improve  screener 
professionalism  and  performance. 

Approximately  half  of  the 
commenters  agreed  that  air  carriers 
conducting  screening  operations  should 
be  subject  to  the  same  standards  as 
certificated  screening  companies.  A 
majority  of  commenters  stated  that  the 
same  screening  operation  requirements 
that  apply  to  U.S.  carriers  should  apply 
to  foreign  carriers  providing  services  in 
this  country.  Several  commenters 
disagreed  with  any  proposal  by  the  FAA 
to  regulate  joint-use  checkpoints  and 
checkpoint  operational  configurations. 

Reason  for  Withdrawal 

While  certificating  companies 
providing  security  screening  can  result 
in  many  important  changes  to  the  way 


that  carriers  and  screening  companies 
conduct  screening  in  the  U.S.,  a  critical 
step  in  this  process  is  having  a  reliable 
and  consistent  way  to  measure  the 
screeners'  performance.  By  measuring 
performance,  the  FAA  can  hold 
certificated  screening  companies  and 
carriers  accountable  for  safe,  effective 
screening  operations.  Both  the  F  \  \  md 
many  commenters  to  the  ANPKM 
recognize  the  importance  of  establishing 
national  performance,  training,  and 
testing  standards. 

The  FAA  is  currently  developing, 
field  testing,  and  evaluating  an 
automated  screener  testing  system  call 
Threat  Image  Projection  (TIP)  which  is 
expected  to  yield  uniform  data 
regarding  screener  performance.  When 
TIP  is  installed  on  existing  x-ray 
machines,  it  tests  screeners'  detection 
capabilities  by  projecting  both  random 
images  of  threats  into  live  bags  being 
screened,  and  randomly  projecting 
images  of  bags  containing  threats  onto  x- 
ray  screens.  Screeners  are  then 
responsible  for  positively  identifying 
the  threat  image.  Once  prompted,  TIP 
indicates  to  the  screener  whether  the 
threat  is  real  and  then  records  the 
screener's  performance  in  a  database 
that  the  FAA  can  access  to  analyze 
performance  trends. 

TIP  is  currently  being  field  tested   ar.i 
its  reUability  and  functional  use  ir.us-  •.• 
validated  prior  to  general  use.  The  FAA 
is  closely  monitoring  TTP's  capabilities 
in  an  operational  environment  and  is 
making  necessary  adjustments.  The 
FAA  is  also  beginning  to  gather  and 
analyze  data  which  it  can  use  to  develop 
screener  performance  standards  and 
measure  subsequent  screening  company 
performance.  The  FAA  estimates  that 
this  validation  period  will  require 
another  6-8  months  to  complete. 
Because  the  FAA  sees  this  technology  as 
such  an  integral  part  in  developing  both 
a  program  to  certificate  screening 
companies,  and  uniform  performance 
standards,  it  is  delaying  rulemaking 
action  until  the  validation  is  complete. 

!  )»■(  isinn 

In  consideration  of  the  above.  Notice 
No.  97-3,  published  on  March  17,  1997. 
is  hereby  withdrawn. 

Issued  in  Washington,  DC  on  May  8, 1998. 
Anthony  Fainberg, 

Director,  Office  of  Civil  Aviation  Security 
Policy  and  Planning. 
IFR  Doc.  98-12749  Filed  5-11-98;  8:45  am] 
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Presidential  Documents 


Title  3- 

The  President 


Executive  Order  13082  of  May  8    1998 

Joint  Mexican-United  States  Defense  CommissHin 


\h  tne  auihorit\  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  add  a  member  of 

the  loint  Striff  to  tne  ioi.t  Mexican-United  States  Defense  Commission,  it 
is  hereb\  oraered  that  the  U]i:c  paragraph  of  Executive  Order  9080  of  Feb- 
niar\    2~ .    144  2    as   amenapr!    :  \    Executive  Order  10692  of  December  22, 

1956    Slid  h\   Exec:j;i\e 
to  read  as  follows 


Orri^  r  12377  of  August  6,  1982,  is  further  amended 


'The  I  p.ited  States  membership  of  the  Commission  shall  consist  of  an 
Armv  member  a  Navv  member,  an  Air  Force  member,  a  Marine  Corps 
mem.ber  and  a  joint  Staff  it  »:::;»:  each  of  v^hom  shall  be  designated  by 
th*=  Secretar\  (f  Defense  ,.:  o  >(r\-  during  the  pleasure  of  the  Secretary. 
The  Secretarv  shaii  aesit;::a-e  ir-tu  among  the  United  States  members  a 
Chd;!    *nfrt'of  and   mav   oesignate  alternate  United  States  members  of  the 


n:;n;ss:iin. 


(301AJUj^>^>^  "j  ^A>xa:^^^ 
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The  4tt!^:.s  in  (his  Ii3f  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  Irom 
tho  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  MAY  13.  19«8 


ENVIRONMf  %     ■ 
PROTECTION  AGENCY 

Pesticides,  tolerances  in  toed, 
animal  feeds,  arxl  raw 
agricultural  commodities: 
Bromoxynil,  published  5-13- 

98 
Diflubenzuron;  published  5- 
13-98 

Pyriproxyten.  published  5- 
13-98 

GENERAL  SERVICES 
ADMINISTRATION 

r  dderal  travel 

Per  diem  localities, 
maximum  lodgir>g  and 
meal  allowar>ces. 
published  5-13-98 

INTERIOR  DEPARTMENT 
Surtace  Mining  Reclanutlon 
and  Enfofcemenl  OffJce 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
suCKTiissions: 

Maryland:  published  5-13-98 

T"AN  ,t  oRTATION 

Dt  ■  A.-    MENT 

Coast  Guard 

Regattas  and  marine  parades: 

River  Race  Augusta, 
published  5-13-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  4-13-98 

Organization,  functions,  and 
authority  delegations: 

Unescorted  access  privilege; 
fjngerpnnt  cards 
submission  tor 
employment  investigation 
checks;  address  change, 
published  4-13-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Saf«ty  Administration 

Rulemaking  procedures: 
Motor  vehicle  safety 
starxjards.  international 
harrTK>ni2ation  activities, 
published  5-13-98 


COMMEf^TS   DUt    NLXT 

■A  h  i  •* 

AGRICULTURE 

DEPAR'Wf  N' 

Agrlcullurdi  Ma.'Keling 

Service 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  5- 
19-98.  published  4-29-98 

AGRICULTURE 
DEPARTMENT 

Animal  arid  P'ar^'  ►^»«,r;ri 
lnsp»ct!'-"^  Sri'Vi.  .■ 
Plant-related  quarantine, 
domestic 

Black  stem  rust;  comments 
due  by  5-22-98.  published 
4-7-98 
AGRICULTURE 
DEPARTMENT 
Grants  and  cooperative 
agreements  to  State  and 
local  govenments,  unrversrty, 
hospitals,  ana  ottier  norv 
profit  organizations; 
comments  due  by  5-18-98; 
published  ?-i7-98 
COmilKERCr    DFPAP-MFN- 
Ms*lr>r>nl  o<:«,inic  aixJ 
A    ■  .  ,sp'i.»f      Administration 
l-ishery  conservation  and 
managerT>ent 
Magnusoo- Stevens  Act 
provisions — 
Essential  fish  hab<tat: 
comments  due  by  5-22- 
98;  published  5-13-98 
West  Coast  States  and 
Western  Paafic 
fisheries — 

Pacific  coast  groundtish; 
comments  due  by  5-22- 
98;  published  4-22-98 
West  Coast  States  and 
Western  Paafic 
fisheries — 

Pacific  Coast  groundtish; 
comments  due  by  5-21- 
98;  published  5-6-98 

COilMOOfTY  FUTURES 
TRAOINQ  COMMISSION 

Commodity  Exctiange  Act: 
Trading  hours;  approval  of 
changes;  comments  due 
by  5-18-98;  published  5-1- 
98 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Civil  defense  costs; 
comments  due  by  5-19- 
98.  published  3-20-98 
Mandatory  Government 
source  inspection; 
comments  due  by  5-19- 
98;  published  3-20-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act: 


Interstate  natural  gas 
pipelines — 
Business  practice 

standards,  comments 

due  by  5-22-98; 

f  NViRONMEN'Au 
PRCrECTlON  AGENCY 
;  ..i.ify  implementation 
plans,  approval  and 
promulgation,  various 
States: 

Anzoria.  comments  due  by 
5-18-98;  published  4-1-98 
Missouri;  comments  due  by 
5-22-98;  published  4-22- 
98 
Vermont:  comments  due  by 
5-22-98;  published  4-22- 
98 
Washington;  comments  due 
by  5-21-98;  published  4- 
21-98 
Air  quahty  planning  purposes; 
designation  ol  areas 
Nebraska,  comments  due  by 
5-21-98;  published  4-23- 
98 
Dnnking  water; 
tslational  primary  dnnking 
water  regulations — 
Vanances  and 
exemptions,  revisions; 
comments  due  by  5-20- 
98;  published  4-20-98 
Pesticides.  tolerarKes  in  food, 
animal  feeds,  and  raw 
agricutturai  commodities: 
Propazir>e;  comments  due 
by  5-18-98;  published  3- 

f EDERA^ 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Telecommunications  Act  of 
1996.  imp>lementation — 
Broadcast  ownership  and 
other  rules:  biennial 
review;  comments  due 
by  5-22-98;  published 
3-31-98 
Radio  stations;  table  of 
assignments: 

Arkansas,  comments  due  by 
5-18-98;  published  4-10- 
98 
GENERAL  SEPVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Civil  defense  costs; 
comments  due  by  5-19- 
98;  published  3-20-98 
Mandatory  Government 
source  inspection, 
comments  due  by  5-19- 
Q«    nijhlishAij  "1-20-98 

HEA^'H   AND   HUMAN 
SfcPViCES  DEPARTMENT 
foo<3  and  Drug 

AdministrilllOn 

.- vyo\j  ;^,'  ,',o.:ian  consumption: 


Food  labeling— 
Nutrient  content  claims; 
"heafthy"  definition; 
comments  due  by  5-19- 
98;  puriiisne*-  3-18-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Healtfi  Care  Financing 

Administration 

Mf -li'^r*-    -regrrty  program 
es:aDi:s''i'^e'^;    fiscal 
inter^ieaiary  ana  cafie' 
function?    a^'C  cxintiic'!  ot 
interest  'equire'^ents 
commer's  y.ie  Dv  ->  i9- 
98;  pubiis'-.»^'-:  'v.'O  ■'■18 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Mange  "anage^enr 
Grazing  aa^mis'-ation — 

Alaska,  iivestocK 
comments  Due  Dv  5-19- 
^8    DuDiisheO  3-2&9P 

INTERIOR  DEPARTMEf^ 

Fish  and  Wildlife  Service 

•\,asKa  Na'ionai  vV'idii'e 

Ker-a    \a:iona^  Wiidhie 
Re'jge    seasona    closure 
of  Moose  Range 
Mf'aoovvs  Dutdic   access 
ease"ie'''s    co'"<"ien'<, 
due  by  5-18  98    auDnsned 
■Vl»-9fi 
Enr;angert*<.:  anc  ''I'ea'enea 

s;'^':  •■(": 

(J^.p•f,e'  s   tntiliarr , 

comments  due  by  5-22- 
98;  published  3-23-98 

Nort'^e""  ^Ja'^c  grouna 
squirrel;  comments  due  by 
5-22-98;  published  3  23- 

98 
INTERIOR  DEPARTMENT 
National  Parli  Service 
Spt^  ;a    'egu.a'ior'5 
A;>c>aiacr)ian  Natpona'  Scenic 

Trail.  ME  et  al.; 

sr>owrTK)bile  routes. 

comn>ents  due  by  6-1 8- 

98;  DuDltshea  3- '9- 98 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
ana  Enforcement  Office 

.- e'":a"er;'  D''Ogra""'  anc 
anandonec  "^me  :ani": 

M  S--  !.,■     :o"i~ien's  due  by 
:>  ^v  ^8.  DuDiisned  4-22- 
98 
JUSTICE  DEPARTMENT 
immigration  and 
Naturalization  Service 

im-Ngra*iOr 

Beneti's  aDDiic;an*s  and 

petitioners  fingerprinting 

lees  and  requirements  for 
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conducting  criminal 
CiacKground  checks  Setore 
'inai  naturalization 
adjudication,  commen's 
due  by  5- '8-98   puDiisnec 
3-17-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acauisition  Regula'ion 
iCARi 
C'vil  defense  costs. 

comments  due  oy  5-19- 
98,  Du&lished  3-20-98 
Mandatory  Government 
source  inspeaion, 
comments  due  by  5- '9 
98:  Dublished  3-20-98 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
:;reoit  unions 
Federal  credr*  unions  acting 
as  trustees  ana 
custodians  o(  pension  anc 
retirement  plans, 
comments  due  by  5-20- 
98,  published  3-24-98 
STATE  DEPARTMENT 
Visas,  nonimmigrant 
documentation 

New  applications  from  anens 
wfiose  prior  applications 
were  refused, 
nonacceptance-tor-  s; » 
months  policy,  commients 
due  by  5-18-98    published 
3-17-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regar.as  ana  marine  parades 
Parye'  international  WatersK: 
Maratnon,  fa)mments  due 
Dy  5-18-98.  ouDhshed  4-2- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AiPivorthiness  directives: 
Airt)us,  comments  due  Dy  5- 
20-98,  puDhshec  i  20-98 


Boeing,  comments  due  by 

5-18-98,  published  4  3-98 
Brrtisn  Aerospace, 

comments  due  by  5-21- 

98,  puDlished  4-21-98 
Dassault,  comments  due  bv 

5-20-98    published  4-20- 

98 
Oornier;  comments  due  by 

5-2'  98    published  4-21- 

98 

Empresa  Brasiieira  de 
Aeronautica  S  A 
comments  due  by  5-2l- 
98.  published  4-21-98 

Empresa  Brasiieira  oe 
Aeronautica    S  A 
comments  due  by  5-21- 
96    ouDiishec  4-21-98 

Eurocopter  France 
comments  due  by  5-19- 
98.  published  3-2»-98 

Mauie  Aerospace 
■technology  Corp.; 
comments  due  by  5-22- 
98,  published  3-24-98 

McDonnell  Douglas 
comments  due  Dy  5-i8- 
98.  Published  4-2-96 

SaaD,  comments  due  by  5- 
21-98,  published  4-2 1  98 
Airworthiness  standards 
Transpor'  categor\ 
airplanes— 

Cargc  o'  Daggage 
co.moartments    fire 
satetv  standards 

comments  due  Cv  5- '8 
98    DuDiiShec  2-17-98 

Class  E  airspace,  comments 
due  Dy  5-18-96,  published 
3-30-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safe'y 
stanaards 

Side  impact  protection — 
Side  impact  test  dummy 
s;>ecit!cations    lumoa- 


spine  mseis-soace'-s 
anc  nbcage  dampen 
pistons    oo-'me-Ts  due 
by  S  18-58    D-jCjiiS'-^ec 
4-2-96 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

AicohO'    •ooaarc    a"'C  D'"ier 
excise  'anes 
B'acv  -lanogu"  Violence 

p'e-.-en'io^  Act: 

impie'^en'atiorv- 

Nationa   instant  cr>m,.-ial 
DacKgrounc  chec>> 
syste~    tirea-mt  ,:!ftaie' 
impof^e'    anc 

~'ia-:,.,'acu'e' 
'  ea  J 1 '  e '"■  e "  •  s    ;,,o ~  m ents 
due  Dv   r-  20  5.!-, 
ouD^ishec  ,.:  ■  -  -i.i- 
Aia^no'    v"'iCji*.>''a    a'eft 
designations 
Chues  waiiev    :'.,* 
co-^ments  due  :.).  5  '9- 
98    pjpiishec  3^20-98 

TREASURY  DEPARTMENT 
Customs  Service 

Organization  anc  functions. 
'leid  organization,  ports  of 
entry,  etc 

^on  Myers,  FL;  comments 
due  by  5-18-98;  published 
3-17-98 
TREASURY  DEPARTMENT 
Fiscal  Service 
^  '"anc. a    ma'-a.jemen' 
se'.'ices 

~eD'  :3-oiiectiO''    •^'cve-'-em 
Ac*  C  '996-- 

oey.y 
.  *-eGe'a 
loans  o'  loar  .ns.v,3ncf- 
o'  gua'an'ees 
cc'-me-s  o_.e  :•,   -  22- 
98    DuDi'S'^ec  4-2^;  98 
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This  Is  a  continuir^  list  of 
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sessi.  ,  f-ss  which 

have  -.e  :     1-  '  t-jeral  laws.  It 
may  be  usee  in  con)ur>ctic>n 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6^1    """hts  list  IS  eiiso 
s-a  atf-  online  at  WpJI 
v»v,v.    da  gov/tedreg 

The  text  of  law^   ^    i 
published  in  the  FeOera 
Register  but  may  be  ordered 
1      "- 1:   aw"  (individual 
;.3~;:!'^  e*    form  from  the 
Soperiniendent  of  Documents, 
U.S.  Government  Pnnting 
Office,  Washington.  DC  20402 
(phone.  202-612-1808).  The 
text  will  also  t>e  niade 
available  on  the  Internet  from 
GPO  Access  at  hnpjl 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available 
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1996  i>appie   .t).  ..IS. 
Appropriations  and 
Rescissions  Act  (May  1.  1998; 
112  Stat.  58) 

Last  List  April  29.  1998 


Public  uaws  Eiectro 
Notification  Service 
(PENS) 


PENS       a  free  electronic  mail 
notification  service  of  newty 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
llstproc@luclcy.fed.gov  wrtti 

PUBLAWS-L   i^_.-  t.a.T.fc 

Note:  This  servne  is  strictfy 
for  E-mail  notifkation  of  new 

putjlic  :3w?    "^e  text  ot  laws 
IS  no'  rt.a  a:"e  through  this 
service    PENS  cannot  respond 
to  spe:  •       Quiries  sent  to 
this  address 
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National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases.  26817 
National  Institute  of  Child  Health  and  Human 

Development,  26817 
National  Institute  of  Mental  Health,  26817-26818 
National  Institute  of  Nursing  Research.  26818 
*^cientific  Review  Center  sp>ecial  emphasis  panels.  26818 

National  Oceanic  and  Atmcsphenc  AdrntiistratK-!'" 

RULES 

Ocean  and  coastal  resource  management: 
National  estuarine  research  reserve  system — 
Financial  assistance  awards  not  subject  to  specified 
limits  on  amounts;  clarification.  26716-26717 

PROPOSED  RULES 

}-    r.i  r .  .  vji.servation  and  management: 
Caribbean,  Gulf  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  stone  crab.  26765-26766 


Lat>or  Department 
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[  and  Training  Administration 


See  Mine  Safety  and  Health  Administration 
Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  26820-26821 
Mrt'tings: 

Resource  advisory  councils — 
Central  California,  26821-26822 
Upper  Columbia-S<':imon  Clearwater  Districts,  26822 
Realty  actions;  sales,  leases,  etc.: 

Colorado,  26822 

Nevada.  26822-26823 
Survey  plat  filings; 

Illinois,  26823 

Minnesota,  26823 

Oregon  and  Washington.  26823-26824 
\\  ithdravval  and  reservation  of  lands: 

Oregon,  26824 

Library  of  Congress 

iee  Copv  right  Office,  Library  of  Congress 

Mine  Safety  and  Health  Administration 

RULES 

i.iVil  penalties;  assessment  criteria  and  procedures 
Correction,  26719 


National  Science  Foundation 

NOTICES 

Agency  in^rmation  collection  activities: 

Proposed  collection;  comment  request,  26827 
Antarctic  Conservation  Act  of  1978;  permit  applications. 

etc..  26827-26828 
Meetings: 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  26828 
Biological  Infrastructure  Special  Emphasis  Panel,  26828 
I>esign,  Manufacture,  and  Industrial  Innovation  Special 

Emphasis  Panel,  26828 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel.  26828-26829 
Integrative  Activities  Special  Emphasis  Panel,  26829 
Physics  Special  Emphasis  Panel,  26829 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Wolf  Creek  Nuclear  Operating  Corp  ,  26829-26831 

Office  of  United  States  Traoe  Representative 

:'^  :'.,  u  Km  rt-<.!  •  tative.  Office  of  United  States 

Presidential  Documents 

PROCLAMATIONS 

Special  obsenances. 
Defense  Transportation  Day,  National,  and  National 
Transportation  Week  (Proc.  7094)  26711 


V 


\' 


r,,-r. 


Public  Health  Service 

See  Centers  tor  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

National  toxicology  program; 
Carcinogens  Report.  Eighth  Edition — 
Substances,  mixtures  and  exposure  circumstances  for 
listing  or  delisting.  26818-26820 

..,1.  r.,,(,-  ^u-:  -'^'^ent  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  26831 

Securities  and  Exchange  Commission 

NOTICES 

Self-rewulatory  organizations:  proposed  rule  changes: 

Pacific  Exchange.  Inc..  26834-26835 

Philadelphia  Stock  Exchange.  Inc..  26836-26838 
Applications,  hearings,  determinations,  etc.: 

Pax  World  Fund.  Inc..  et  al..  26832-26833 

Rogers  Cantel  Inc..  26833-26834 

Teletouch  Communications.  Inc..  26834 

b  )■  ,di  >tH  .  '    y  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  26838 

SM-.-  :.  •■.  .i"  -lent 

NOTICES 

Arms  Export  Control  Act: 
Determinations.  26838 
Meetings: 

International  harmonization  of  chemical  classification 
and  labeling  systems;  Governmental  activities.      ^ 
26838-26839 
International  Telecommunications  Advisory  Committee. 

26840 
Shippin)^  Coordinatini?  rnmmittee,  26840 


M. 
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-,...,c.-,-.)       ■■  A:  ..■..- 

Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  26820 


$..'*.)>•'   T-3'-sporlation  Board 

Railroad  services  abandonment: 

Boston  &  Maine  Corp  et  al..  26842-26843 

■eiti'e  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 


"^^'■f'  Supt^rv'Sion  Of'fice 

Applications,  hearings,  determinations,  etc.: 
First  Kansas  Federal  Savings  Association,  26843 


'Mdc  Representative,  Office  o(  United  States 
NOTICES 
Meetings: 
Trade  Policy  and  Negotiations  Advisory  Committee. 
26840 

Trar-sp-.'taton  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Surface  Transportation  Board 

''''easu'-y  Department 

sion  Office 
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jnmental  Protection  Agency.  26846-26924 
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environmental  Protection  Agency,  26926-26954 


Peader  A,ds 

, ;;.;,  r.cdder  Aids  section  at  the  end  of  this  issue  for 

phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Presidential  Documents 


Title  3— 

I  he  President 


Proclamation  7094  of  Mav  8    1998 

National  Defense  Transportation  Dav  and   Xalional  Transpo 
tation  Week.  1998 


Bv  the  President  of  the  I'nited  States  r»f  America 


A  Proclamation 


America's  'rsnsportdtior.  '-vstem  i-  inn  finest  in  the  world.  The  web  of 
streets  high\va\s.  bnagev  and  railroads  that  crisscross  our  Nation  and  our 
complex  networK  uf  shipping  l-nf^  ,..,-]  air  routes  keep  us  connected  to 
o.ae  another  and  t.he  world.  1  h<n  >  :.rt:)ie  us  to  move  people  and  goods 
s\v::ti\  an.:  efficients  ncross  trie  country  and  around  the  globe  and  fuel 
the  engine  of  our  rormst  e;  on  niv  Wh^'her  building  subways,  constructing 
new  highways,  or  improving  ciirparf  ^ctety,  the  dedicated  and  hardworking 
men  and  women  of  onr  nritional  transportation  system  keep  America  moving. 

A-  we  ;ooK  forward  u  ,-  nnv  century,  we  must  build  on  our  record  of 
acriie\emen;  A^  aiwavs,  our  first  priority  must  be  the  safety  of  those  who 
use  our  NritioTi  s  •ransportation  system.  We  have  already  made  great  progress 
in  improMng  mgnwav  safe'\— the  traffic  fatality  rate  today  is  two-and-a- 
half  times  less  than  i:  was  io  \t.ars  ac  fonvpver,  by  increasing  seat  belt 
use,  ensurine  that  our  cndo.rpi,  art  proper.)  secured  in  our  vehicles,  and 
lowering  'ne  thresnoici  f  ir  orm  k  driving  to  a  blood  alcohol  concentration 
of  .08.  we  cci'.  turn^^r  n  iuce  the  number  of  traffic  accidents  and  the  harm 
they  cause 

We  also  Hi  ist  strive  to  keep  our  Nation's  transportation  system  secure  and 
or  borcieis  safe  fromi  terrorists  and  drug  traffickers.  Today,  through  improved 
training  techi  iques  and  advanced  technology,  we  have  increased  security 
at  our  airports  ana  programs  such  as  the  Coast  Guard's  Operation  Frontier 
Shield  have  helped  to  seize  tons  of  illegal  drugs  and  abort  numerous  drug 
smuggling  attem.pts. 


Wnne  recognizing  the  m«n\  "iH;- 
svstem,  we  also  acknow;eGRp  Te 
•C'  ensure  the  protection  ;;t  o,,r  > 
this  goal  as  well,  we  have  funcecl 
and  accommodations  for  b;cv(  oso 


ct:  -  we  derive  from  our  transportation 
i-e  :  to  use  and  develop  it  responsibly 
:.\  ronment.  We  are  making  progress  in 
many  projects  to  improve  transit  services 
and  pedestrians;  u*^  <i:f-  turning  historic 
railroad  termnnais  into  mu.timoaai  transportation  centeis.  and  funds  from 
'ransportation  programs  v.a\^^'  heipea  to  support  wetlands  restoration  projects 
rind  have  aided  commiunities  in  planning  both  transit  projects  and  sustainable 
development  We  muist  build  on  these  efforts  bv  also  working  to  reduce 
the  pollutants  and  greennousi:^  gases  that  our  transportation  system  creates. 


Recognizing  the  need  for  sciet\.  securi'x 
m  America's  transportation  s\stem.  wh  dis. 
infrastructure  Together  wuh  the  Congress 
funding  for  construction  projects  m  comnic 
700.000  new  transportation-related  lob"-  ;n 
budget  proposal  for  transportation  mfrastr 
the  average  level  of  investment  from  199U  * 
we  have  signed  since  1993,  inciudmt  2~ 


-no  environmental  stewardship 

m  .-•  invest  in  our  transportation 

::.\  Ac.::   nistration  has  provided 

nitit  s  ,,:  ross  the  country,  creating 

•  H  dst  5  years.  Our  fiscal  1999 
.c:  ire  is  42  percent  higher  than 

1993.  The  240  trade  agreements 
'open  skies"  aviation  agreements 
around  the  world  for  American 


m   tne   .dSt   3   \'ears.   na\e   c^peneo   mrtCK-et 
products    America's  transpo.^tation  s\stem  will  enable  us  to  seize  these  un- 
precedented opportunities  for  trade  doo  e.  unomir  growth. 


2n-'i2 
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In  recognition  of  the  importance  of  our  Nation's  transportation  system  to 
our  national  security  and  economic  success,  and  in  gratitude  to  the  outstand- 
ing men  and  women  who  ensure  its  continued  excellence,  the  United  States 
Congress,  by  joint  resolution  approved  May  16.  1957  (36  U.S.C.  160).  has 
designated  the  third  Friday  in  May  of  each  year  as  "National  Defense  Trans- 
portation Day"  and.  by  joint  resolution  approved  May  14.  1962  (36  U.S.C. 
166).  declared  that  the  week  in  which  that  Friday  falls  be  designated  "Na- 
tional Transportation  Week." 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  Friday.  May  15.  1998.  as  National  Defense 
Transportation  Day  and  May  10  through  May  16,  1998.  as  National  Transpor- 
tation Week.  I  urge  all  Americans  to  observe  these  occasions  with  appropriate 
ceremonies  and  activities,  giving  due  recognition  to  the  individuals  and 
organizations  that  build,  operate,  and  maintain  this  country's  modern  trans- 
portation systems. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


IJJIJLUJ^AAA  J  L<^KMdknQA^ 


|FR  Ooc.  98-13041 
Filed  S- 13-98:  8.4S  ami 
Billing  code  3I9S-01-P 
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"his  section  of  Tie  FEDERAL  REGISTEP 
contains  regulatory  oocur^ents  having  general 
appiicabilitv  anc  iegai  ettect,  most  oi  which 
are  Keyec  to  and  coditied  m  the  Code  o* 
Pederai  Regulations  which  is  puolished  unoe' 
50  titles  pursuant  to  44  u  S  C    I5t0 

The  Code  ol  Federal  RegulatKXis  is  soic  by 
the  Supenntenaent  of  Documents   Prices  o' 
new  Dooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  o*  each  week 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 
7  CFR  Part  723 
RIN0560-AF14 

Special  Combinations  for  Tobacco 
Allotments  and  Quotas 

AGENCY:  Farm  Service  Agencv,  I'SDA 
ACTION;  Interim  Rule  and  Technit.ai 
Correction. 


SUMMARY:  This  notice  corrects  a 
rt^ference  contained  in  a  final  rule 
published  on  Fehrua,'-.  24.  1998.  (fi:^  FR 
'^126j  which  amended  the  tobacco 
.'■egwiations,  .Also,  to  provide  greater 
flexibility  to  tobacco  farmers,  this  notice 
further  amends  the  regulations  to:  a'lnu 
for  special  farm  combinations  even 
where  neither  of  the  farms  to  be 
!  onibined  has  a  production  flexibilitx 
I  ontract  (PFC)  and  to  modify  the 
'  onsent  requirements  for  the  special 
combinations  allowed  under  that 
section,  hi  additioit  other  corre<.:tions 
have  been  made  to  the  regulation  for 
purposes  of  clarit\ 
DATES:  Effective:  Ma\   14.  199H 
Comments  m.ust  be  received  b\  lui\   I A 
1998,  to  be  assured  of  i::onsideration. 
ADDRESSES:  Submit  comments  on  the 
interim  rule  to:  Director,  Tobacco  and 
Peanuts  Division,  USDA,  PSA.  STOP 
0t14,  1400  Independence  .Avenue.  SW 
Washington,  IX;  20013-0.S14. 
Comments  may  be  faxed  to  (202)  69(.i- 
2298  All  uritten  submissions  made 
pursuant  to  this  rule  will  be  made 
available  for  public  inspection  in  Roon; 
5750  of  the  South  Building.  I'SDA 
between  the  hours  of  8:15  a.ni   and  4  4.' 
p  rr.  .  during  regular  Federal  workdavs 
FOR  FURTHER  INFORMATION  CONTACT:  loe 
Lewis,  [r  ,  .Agricultural  Program 
Specialist,  Tobacco  Branch,  Tobacco 
and  Peanuts  Division.  I'SD.A.  FSA. 
STOP  0514.  1400  Independence 


Ave:,ue   SW,  Washingtoi:.  Ui.   20250- 
0,"il4.  telephone  202-~20-0795. 

SUPPLEMENTARY  INFORMATION: 

Kxecutive  Order  12866 

This  rule  has  t)een  determined  to  be 
not  significant  and  therefore  was  not 
reviewed  bv  OMB  under  Executive 

Order  12866 

Regulatory  Flexibility  Act 

The  Reguiatorv  Flevibihts  .Act  is  no! 
applicable  to  this  interim  rule  since  t.ne 
Farm  Service  Agencs  (FSA;  is  no: 
required  bv  5  I'  S  C    5,53  or  anv  other 
provision  of  lavk  to  publish  a  notice  of 
proposed  .""ule  mailing  with  respei-t  to 
:he  subiect  miatter  of  this  rule 

Federal  Assistance  Program 

The  title  and  num'!")er  of  tne  Federa. 
.Assistance  Program,  as  found  in  the 
Catalog  of  Federa!  Domestic  Assistance. 

to  which  this  rule  applies  are: 
Commodity  Lctans  anct  F^urchases— 
10,051 

Environmental  Evaluation 

It  has  t>een  determined  oy  an 
environmental  evaluation  that  this 
action  will  ha\'e  no  sign;fii:ant  impact 
.m  the  qualitN"  of  the  humaii 
emironment  Therefore,  neither  an 
environmental  assessment  nor  an 
en\  ironmentai  impact  statement  is 
needed 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 

which  requires  intergovernmental 
consultation  with  State  and  local 
officials  See  the  notice  related  to  7  CFR 

part  3015,  subpart  \',  publishen  a:  4^*  FR 
29115  Tune  24,  1983: 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
in  accordance  with  E.xecuti\e  Order 
12988,  The  provisions  of  this  interim 
rule  are  not  retroactive  and  preem.pt 
State  lau's  to  the  extent  that  such  laws 
are  inconsistent  with  the  provision';  of 
this  interim  rule.  Before  any  iega;  ac*:on 
IS  tirought  regarding  determinations 
made  under  provisions  of  "  CFR  jian 
'23,  the  admnnistrative  appea! 
provisions  set  forth  at  "  CF'R  parts  780 
and  "11.  as  applicable,  must  De 
e.xhausted 


Fapervkork  Redui  ti(»n  .\it 

This  interim  rule  does  not  contain 
new  or  revised  information  collection 
requirements  that  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507  et  seq].  A  FR  notice 
with  a  60-day  comment  pwriod  for  the 
information  collections  required  in  7 
CFR  part  723  was  published  on 
September  25.  1997  (62  FR  50286).  No 
comments  were  received.  A  request  for 
revision  and  reinstatement  has  been 
submitted  for  approval. 

EfTw-tivp  Dale  of  Rule 

h  nas  t>et;n  Qetermined  for  purposes  of 
all  limitations  that  might  apply, 
including  any  provisions  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  that  might  apply, 
that  this  rule  should  be  effective 
immediately  because  the  planting 
season  for  all  kinds  of  tobacco  began  in 
early  April  and  tobacco  producers  must 
make  their  final  rotation  and  planting 
decisions.  The  nature  of  this  interim 
rule  and  notice  is  to:  (1)  Correct  a 
reference  contained  in  a  previous  rule; 
(2)  add  greater  flexibility  for  producers 
in  combining  farms  for  tobacco 
purposes  only.  As  the  rule  simply 
provides  for  such  flexibility  and  should 
not  adversely  affect  anyone,  it  would  be 
contrary  to  the  public  interest  to  delay 
the  implementation  date  of  the  new 
regulations. 

Background  and  Dim  us.sir>n 

The  final  rule  published  on  February 
24,  1998.  (63  FR  9126).  adopted  and 
modified  the  interim  rule  published  on 
April  2.  1997  (62  FR  15599)  which 
allowed,  imder  §  723.209.  for  special 
combinations  of  flue-cured  tobacco 
allotments  and  quotas  on  participating 
and  nonparticipating  farms  with  PFCs. 
Though  the  regulations,  as  modified 
through  the  February  24  rule  were 
correct,  the  preamble  to  the  February  24 
publication  incorrectly  indicated  that 
the  special  combinations  allowed  by 
that  rule  were  limited  to  cases  where  the 
two  farms  being  combined  were  owned 
by  the  same  person.  That  was  not  the 
intention  of  the  rule  nor  was  such  a 
limitation  actually  contained  in  the 
adopted  regulations  themselves.  That 
erroneous  reference  in  the  February  24, 
1998,  preamble  is  hereby  corrected.  In 
addition,  this  rule  adopts  clarifying 
language  for  §  723.209  and  further 
amends  §  723.209  so  as  to  explicitly 


in"!  J 


d. 
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allow  special  combinations  even  if  no 
PFC  farm  is  involved.  This  will  permit     . 
variances  from  normal  combination 
rules  that  would  otherwise  apply  under 
7  CFR  part  718.  Such  variances  will 
allow  for  greater  flexibility  to  farmers 
with  special  needs  as  might  arise  for 
tobacco-only  combinations.  There  is  a 
special  need  for  farm  combinations  with 
respect  to  the  tobacco  program  because 
it  is  one  of  the  few  programs  with  an 
existing  farm-oriented  poundage  or 
quota  system  and  because  of  limitations 
that  exist  with  respect  to  the  leasing  of 
allotments  and  quotas.  These  special 
combinations  allow  for  better  farming 
practices,  including  crop  rotation  and 
mirror  long-term  practices  in  tobacco. 
The  amendments  to  §  723.209  would,  in 
addition,  provide  explicitly  that  for  all 
special  combinations  allowed  under 
§  723.209.  the  Deputy  Administrator 
may  waive  consent  requirements  that 
would  normally  apply  for  combinations 
under  the  rules  in  7  CFR  part  718. 
Under  the  7  CFR  part  718  regulations, 
normally  all  of  the  owners  and  operators 
of  both  farms  to  be  combined  must 
consent  to  the  combination.  However. 
§  723.209  deals  with  limited  and 
temporary,  perhaps  frequent, 
combinations  that  can  involve  tobacco 
farms  that  have  many  owners  as  the 
farms  have  been  passed  down  among 
several  generations.  Locating,  and 
obtaining  a  veriPiable  consent  from  all  of 
the  owners  of  tobacco  farms  for  each 
such  transaction  can  be  very  difficult 
and  is  not  purposeful  given  that  the 
farm  will  be  continuing  its  basic 
operation  in  a  manner  similar  to  the 
way  it  has  operated  in  the  past. 

list  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments.  Auction 
warehouses.  Dealers.  Domestic 
manufacturers.  Marketing  quotas. 
Penalties.  Reconstitutions.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  723  is  amended  as 
follows: 

PART  723— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U  SC.  1301.  1311-1314, 
1314-1,  1314b.  1314b-l.  1314b-2.  1314c. 
1314d.  13140.  1314f.  13141.  1315.  1316.  1362. 
1363.  1372-75,  1421.  1445-1  and  1445-2 

2.  The  heading  for  §  723.209  is  revised 
and  paragraph  (c)  is  revised  to  read  as 
follows: 

§723,209    Determination  of  acrsag* 
allotments,  markatJng  quotas,  yields  for 
combined  farms:  and  special  tot>acco 
combinations. 


(c)  Special  tobacco  combinations. 
Notwithstanding  other  provision  of  this 
title,  the  Deputy  Administrator  may. 
upon  proper  application  and  to  the 
extent  deemed  consistent  with  other 
obligations,  permit  farms,  with  respect 
to  tobacco  allotments  and  tobacco 
quotas,  to  be  considered  combined  for 
purposes  of  this  part  and  part  1464  of 
this  title  only  without  being  combined 
for  other  purposes.  This  allowance  shall 
apply  for  tobacco  of  all  kinds  and  types 
and  with  respect  to  all  farms  even  if  one 
or  more  of  the  farms  to  be  combined  is 
the  subject  of  a  production  flexibility 
contract  (PFC)  executed  in  connection 
with  the  program  operated  under  the 
provisions  of  7  CFR  part  1412.  Such 
special,  limited  combinations  must 
otherwise  meet  the  requirements  of  7 
CFR  part  718  for  combinations,  except 
the  signature  (consent)  requirements  of 
§  718.201(a)(2)  of  that  part.  The  Deputy 
Administrator  may  set  such  consent 
requirements  for  special  farm 
combinations  under  this  section  as  the 
Deputy  Administrator  believes 
necessary  or  appropriate.  Further,  in 
any  case  in  which  one  of  the  farms  is 
a  PFC  farm,  none  of  the  land  on  any  PFC 
farm  that  would  have  been  used  for  the 
production  of  tobacco  can  be  used  for 
the  production  of  a  "PFC  commodity" 
as  defined  in  this  section.  Such 
permission  shall  be  conditioned  upon 
the  agreement  of  all  interested  parties 
that  land  on  the  PFC  allotment  or  quota 
farm  that  would  have  been  used  for  the 
production  of  tobacco  shall  not  be  used 
for  the  production  of  any  PFC 
commodity.  In  the  event  that  such 
production  nonetheless  occurs,  the 
special  tobacco  combination  may  be 
made  void,  retroactive  to  the  date  of 
original  approval.  Such  curative  action 
will  likely  result  in  a  finding  of  excess 
tobacco  plantings  and  sanctions  and 
remedies,  which  would  likely  include 
liabihty  for  penalties  and  other 
sanctions  for  excess  marketings  of 
tobacco.  The  Deputy  Administrator  may 
set  such  other  conditions  on  the 
combinations  as  needed  or  deemed 
appropriate  to  serve  the  goals  of  the 
tobacco  program  and  the  goals  of  the 
PFC.  The  term  PFC  commodity  for 
purposes  of  this  section  means  wheat, 
com.  grain  sorghum,  barley,  oats, 
upland  cotton,  and  rice. 
•        •        •        *        * 

Signed  at  Washington,  DC,  on  May  8, 1998. 
Bruce  R.  Weber, 
Acting  Administrator, 
Farm  Service  Agency. 
|FR  Doc  98-12860  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dockei  No  97-CE-72-AD:  Amendment  39- 
10516.  AD  98-10-05] 

RIN2120-AAft4 

Airworthinefts  Directives;  Raytheon 
Aircraft  Company  Models  B200, 
B200C,  and  B200T  Airplanes 

AGENCY;  Ff-iinral  Aviation 
Administration,  DOT 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Models  B200. 
B200C.  and  B200T  airplanes  (formfrK 
referred  to  as  Beech  Models  B200. 
B200C.  and  B200T  airplanes)  This  AD 
requires  replacing  the  wiring  for  the 
engine  fire  detector  svstem  with  fire 
resistant  wiring  This  AD  is  the  result  of 
the  discovery  during  aircraft  prc)duc:tion 
of  the  potential  for  the  existing  engine 
fire  detector  system  wiring  on  the 
affected  airplanes  to  fail  becau,se  of  high 
heat  and/or  fire.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  the  engine  fire  detector  system 
if  high  heat  and/or  fire  stopped  an 
electrical  signal  between  the  engine  fire 
detectors  and  the  engine  fire  warning 
annunciator  lights  located  in  the 
cockpit,  which  could  result  in  passenger 
injury  in  the  event  of  an  airplane  fire. 
DATES:  Effective  June  27.  1998, 

Ihe  incorporation  by  reference  of 
certain  publications  listed  m  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  27, 
1998 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Raytheon  Aircraft  Company.  P  O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-CE-72-AD.  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW, 
suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATION  CO^^■ACT:  Mr. 
Randy  Griffith,  .Aerospai  e  Kngineer, 
Wichita  Aircraft  Certification  Office. 
FAA.  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-^145;  facsimile: 
(316)  946-^407, 
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SUPPLEMENTARY  INFORMATION: 

Events  i.eading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  wouid 
apply  to  certain  Raytheon  .Models  B200. 
B20dC.  and  B200T  airplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (N'PRMl 
on  December  3,  1997  (62  FR  63914)  The 
NPRM  proposed  to  require  replacing  the 
wiring  for  the  engine  fire  detector 
system  with  fire  resistant  wiring  b\ 
incorporating  Engine  Fire  Detector 
Harness  Kit,  part  number  101-3208-1 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be  m 
accordance  with  Raytheon  Mandatory 
Ser\ice  Bulletin  .No,  2701,  Issued:  May, 
1997. 

The  NPRM  was  the  result  of  the 
dis(  overy  during  aircraft  production  of 
the  potential  for  the  existing  engine  fire 
detec:tor  system  winng  on  the  affected 
airplanes  to  fail  because  of  high  heat 
and/or  fire 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FA.A,'s  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
prt;sented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
tlie  rule  as  proposed  except  for  minor 
editorial  corre<:tions.  The  FA.A  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  F,AA  estimates  that  77  airplanes 
in  the  US  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
4  workhours  per  airplane  to  accomplish 
the  modification  required  by  this  AD, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour  Parts  will 
be  provided  by  the  manufacturer  at  no 
cost  to  the  owners/operators  of  the 
affected  airplanes.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  US.  operators  is  estimated  to  be 
$18,480.  or  $240  per  airplane  These 
figures  are  based  on  the  presumption 
that  no  owner/operator  of  the  affected 
airplanes  has  incorporated  this 
modification. 

Raytheon  has  informed  the  F,\A  that 
approximately  40  kits  have  been 


shipped  from  the  Raytheon  .'Aircraft 
.Authorized  Service  Center  Presuming 
that  each  of  the  40  kits  is  incorporated 
on  an  affected  airplane,  this  will  reduce 
the  cost  impact  of  this  ,A.D  hv  $9,600, 
from  $18,480,  to  $8,880, 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
,States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  ilj  is  not  a 
'significant  regulatory  action  "  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034!  February  26,  1979J:  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  critena  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
e\  aluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket   A  copy 
of  It  may  be  obtained  bv  contacting  the 
Rules  Docket  at  the  location  p.'-ovitiec 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Ait  transportation.  Airci-aft,  Aviation 
safety.  Incorporation  by  reference. 
Safety, 

.Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  b\  the 
.Administrator,  the  Federal  .Aviation 
.Administration  amends  part,  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows 

Authority:  49  U.S,C,  106(g).  40113.  44701 

§39,13    (Amended] 

2  Section  39  13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-10-05     Raytheon  Aircraft  Companv 
.Amendment  39-10516;  Docket  No  97- 
CE-72-AD, 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category; 


Model 

Senal  Nos. 

B200 

B&-U39,  BB-1444 

through  BB-1447.  BB- 

1449.  B&-U50.  BB- 

1452,  BB-1453,  BB- 

1455,  BB-1456,  and 

SB- 1458  through  BB- 

1512; 

B200C  

BL-139an(3BL-140: 

B200C  (C-12R)  ... 

BW-1  through  BW-6; 

and 

B200T  

BT-35  tfHough  BT-38. 

Note  1  This  AD  applies  to  each  airplane 
iaentified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  jjaragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sfiecific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  2(X) 
hours  time- in -service  (TIS)  after  the  efisctive 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  engine  fire 
detector  system  if  high  heat  and/or  fire 
stopped  an  electrical  signal  between  the 
engine  fire  detev^tors  and  the  engine  fire 
warning  annunciator  lights  located  in  the 
cockpit,  which  could  result  in  passenger 
injury  in  the  event  of  an  airplane  fire, 
accomplish  the  following: 

(a)  Replace  the  existing  engine  fire 
protection  system  wiring  with  fire  resistant 
wiring  by  incorpwrating  Engine  Fire  Detector 
Harness  Kit,  part  number  101-3208-1 
AccompUsh  this  replacement  in  accordance 
with  the  instructions  included  with  the 
above  kit,  as  referenced  in  Raytheon 
Mandatory  Service  Bulletin  No,  2701.  Issued: 
May,  1997, 

(b)  Special  flight  permits  may  be  issued  in 
accordance  %vith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (ACO).  1801  Airport 
Road,  Room  100,  Mid-Continent  Aiiiport, 
Wichita,  Kansas  67209  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  ACO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  &x»m  the  Wichita  ACQ, 

(d)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  the 
instructions  to  Raytheon  Engine  Fire  Detector 
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Harness  Kit.  part  number  101-320S-1.  as 
referenced  in  Raytheon  Mandatory  Service 
Bulletin  No.  2701.  Issued:  May.  1997  This  . 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552la)  and  1  CFR 
part  SI.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company.  P.O.  Box  85. 
Wichita,  Kansas  67201-0085  Copies  may  be 
inspected  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel.  Room  1558.  601  E 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.  suite  700.  Washington. 
DC. 

(e)  This  amendiiMnt  becomes  effective  on 
lune  27.  199t. 

Issued  in  Kansas  City,  Missouri,  on  April 
30,  1998 

Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircrvft 
Certification  Service 
IFR  Doc.  98-12507  Filed  5-13-98;  8  45  am) 
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DEPAH I  MbNT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  921 

[Docket  S98042 7 108-8 108-01] 

RIN    >t,-t-x    AL16 

National  Estuartne  M^«s^'<i.-••  .Me.erve 
System  Regulations 

AOeNCV:  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Service.  National  Oceanic  and 
Atmospheric  Administration, 
Commerce 
»ctK)H:  Final  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
making  a  correction  to  its  regulations 
concerning  the  National  Estuarine 
Research  Reserve  System  (NERRS)  to 
clarify  that  certain  types  of  financial 
assistance  awards  are  not  subject  to 
speciTied  limits  on  amounts.  The 
Coastal  Zone  Protection  Act  of  1996 
amended  the  Coastal  Zone  Management 
Act  (C2LMA)  by.  among  other  things, 
eliminating  the  state  match  requirement 
in  cases  where  financial  assistance  was 
coming  from  proceeds  of  a  natural 
resource  damage  action.  In  1997,  NOAA 
issued  a  rule  to  amend  the  NERRS 
regulations  to  conform  to  the  statutory 
amendments.  That  rule  specified  that 
the  state  match  requirement  was 
eliminated  in  cases  where  natural 
resource  damage  proceeds  were  being 
used  to  fund  NERKS  activities. 
However,  the  rule  did  not  address  what 
the  effects  of  other  limits  on  financial 
assistance  (caps  on  funding,  rather  than 


state  match)  would  be  in  these  cases. 
This  final  rule  clarifies  that,  in  cases 
where  financial  assistance  is  coming 
from  natural  resource  damage  funds,  the 
caps  on  financial  assistance  to  not 
apply. 

EFFECTIVE  DATE:  May  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  OBnen.  Attornoy-Adviser,  Office 
of  General  Counsel.  1305  East-West 
Highway.  Silver  Spring,  Maryland 
20910  Telephone:  301-713-2967. 
supp'.  F  MfN' ARY  information: 

I.  Authority 

This  final  rule  is  issued  under  the 
authority  of  the  Coastal  Zone 
Management  Act,  CZMA.  16  U.S.C. 
1451  et  seq..  as  amended, 

II.  Background 

Section  315  of  the  CZMA  authorizes 
grants  to  states  for  the  selection, 
designation,  management,  and  use  of 
National  Estuarine  Research  Reserves. 
However,  section  315  of  the  CZMA 
limits,  in  most  cases,  the  proportion  of 
federal  financial  assistance  that  may  be 
provided  to  states  for  program  activities. 
The  1996  amendments  to  the  CZMA 
provided  that  notwithstanding  these 
statutory  limits,  financial  assistance 
provided  from  amounts  recovered  as  a 
result  of  damage  to  natural  resources 
located  in  the  coastal  zone  may  be  used 
to  pay  100  percent  of  the  costs  of 
activities  carried  out  with  the 
assistance.  In  1997.  NOAA  issued  a  rule, 
the  intent  of  which  was  to  bring  the 
program  regulations  into  conformity 
with  the  statutory  change. 

Following  NOAAs  1997  rule, 
questions  arose  as  to  the  effects  of  the 
amendment  on  certain  statutory  and 
regulatory  limits  on  amounts.  While  it 
was  clear  the  amendments  eliminated 
the  match  requirement  in  cases  where 
financial  assistance  is  coming  from 
natural  resource  damage  funds, 
questions  remained  as  to  the 
appropriate  interpretation,  in  these 
cases,  of  provisions  limiting  the  amount 
of  financial  assistance  that  may  be 
granted  to  any  one  reserve  for  certain 
activities.  Specifically,  the  statute 
provides  a  $5,000,000  cap  on  federal 
financial  assistance  for  acquisition 
activities  at  any  one  reserve.  The 
regulations  contain  not  only  that  cap. 
but  also  a  $100,000  cap  on  federal 
financial  assistance  for  certain  pre- 
designation  activities  (site  selection, 
draft  management  plan  and 
environmental  impact  statement 
preparation,  and  basic  characterization 
studies). 

The  NERRS  was  established  by 
Congress  to  provide  for  a  system  of 


representative  estuarine  ecosystems, 
with  each  site  contributing  to  the 
biogeographical  and  typological  balance 
of  the  system.  It  was  envisioned  that  the 
completed  system  would  ultimately 
contain  25-35  sites.  Throughout  the 
course  of  the  program,  there  has  been  a 
need  to  ensure  that  limited 
appropriations  are  distributed  equitably 
among  reserve  sites.  Hence,  the  statute 
and  the  regulations  provided  caps  to 
restrict  the  amount  of  funds  that  could 
be  granted  to  any  one  site. 

In  the  case  of  reserve  activities  being 
funded  with  amounts  recovered  as  a 
result  of  natural  resource  damages,  the 
concern  that  gave  rise  to  the 
establishment  of  the  caps  does  not  exist. 
Natural  resource  damage  funds  do  not 
come  out  of  the  NERRS  appropriation. 
When  such  funds  are  used  to  establish 
a  reserve  or  pay  for  reserve  activities, 
there  is  no  reduction  in  the 
appropriation  and  thus  no  effect, 
financial  speaking,  on  other  reserves  in 
the  system  or  on  states  wishing  to 
advance  reserve  proposals.  For  this 
reason,  it  is  not  appropriate  to  apply  the 
NERRS  limits  on  federal  financial 
assistance  when  activities  are  being 
funded  from  natural  resource  damage 
proceeds. 

Congress  recognized  as  much  in  the 
1996  amendments  to  the  CZMA.  New 
section  315(e)(3)(C)  explicitly  stated  that 
notwithstanding  the  50  percent/ 
$5,000,000  cap.  financial  assistance 
provided  from  natural  rfsnu.i  »■  d<i:!;  Ski- 
funds  could  be  used  to  pa)  lOU  pen.ein 
of  the  costs  of  such  activities.  Congress 
did  not  address  the  $100,000  pre- 
designation  cap.  because  that  cap  was 
established  by  regulation  rather  than  by 
statute 

III.  Ducuastoo  af  Change 

The  purpose  of  this  rule  is  to  amend 
the  regulations  to  clarify  that,  consistent 
with  the  changes  made  to  the  C.7M.\  in 
1996.  the  $5,000,000  and  $100   KM) 
limits  on  federal  financial  ass  stai!!  t   !   r 
certain  activities  are  not  appin^l)!i^  with 
the  funding  for  these  activities  is  being 
provided  from  amounts  recovered  as  a 
result  of  damage  to  natural  resources. 

1\    Rulemaking  Requirement-s 

A.  This  rule  was  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866 

B.  Thi.s  rule  relates  to  public  property, 
loans,  grants,  benefits,  and  contracts, 
and  therefore,  it  is  exempt  from  every 
requirement  of  section  553  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553,  including  notice  and  comment  and 
delayed  effective  date. 

C.  Because  a  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
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553,  or  bv  anv  other  law,  a  Regulatory 
Flexibility  -Analysis  under  the 
Regulator\-  Plexibility  Act  is  not 
required  and  was  not  prepared 

D  This  rule  involves  collections  of 
information  subject  to  the  PapenAork 
Reduction  .^ct  and  cleared  by  the  Office 
of  Management  and  Budget  under 
control  number  0648-0119.  The 
estimated  response  times  for  these 
requirements  are  48U  hours  for 
management  program  approval  and  8 
hours  for  program  amendment  and 
routine  program  changes.  The  response 
estimates  shown  include  the  lime  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  needed  data,  and 
completing  and  reviewing  the  collection 
of  information.  Notwithstanding  any 
other  provision  of  the  law.  no  person  is 
required  to  respond  to.  nor  shall  any 
person  be  subject  to  penalty  for  failure 
to  comply  with,  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA.  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

E.  NQ.\.^  has  concluded  that  this 
rpgulatorv-  action  does  not  constitute  a 
niaior  federal  action  significantly 
affecimg  the  quality  of  the  environment. 
Therefore,  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  .Act,  43  U.S.C. 
4321  et  seq.  is  not  required. 

F.  This  rule  contains  no  mandates, 
under  the  provisions  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMR.M.  Public  Law  104-4.  for  state, 
local,  or  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMR.-\. 

G.  NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
.Assessment  under  Executive  Order 
12612. 

list  of  Subjects  in  15  CFR  Part  921 

.Administrative  practice  and 
procedure.  Coastal  zone.  Grant 
programs — Natural  resources.  Reporting 
and  recordkeeping  requirements 

Dated:  May  11.  1998. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

For  the  reasons  set  forth  in  the 
Preamble,  15  CFR  part  921  is  amended 
as  follows: 


PART  921— NATIONAL  ESTUARINE 
RESEARCH  RESERVE  SYSTEM 
REGULATIONS 

1.  The  authority  citation  for  part  921 
continues  to  read  as  follows: 

Authority:  Section  315  of  the  Coastal  Zone 

Management  .\c\  as  amended  (16  U.S.C 
:4bll 

2.  Paragraph  (0  of  <!  921.1  is  amended 
by  revising  the  fourth  sentence  to  read 

as  follows: 

§  921 . 1     Mission,  goals  and  general 
provisions. 

«  *  *  *  • 

(f)  *    '    *  Notwithstanding  any 
financial  assistance  lim.its  established 
bv  this  Part,  when  financial  assistance  is 
provided  from  amounts  recovered  as  a 
result  of  damage  to  natural  resources 
located  in  the  coastal  zone,  such 
assistance  may  be  used  to  pay  100 
percent  of  all  actual  costs  of  activities 
earner  out  with  this  assistance,  as  long 
as  such  funds  are  available   *    *    * 
«         •         •         «         * 

3.  Paragraph  (a)  of  §921.10  is 

amended  by  adding  a  new  sentence, 
after  the  third  sentence,  to  read  as 
follows: 

§921.10    General. 

(a)  *    '    '  .Notwithstanding  the  above, 
when  financial  assistance  is  provided 
from  amounts  recovered  as  a  result  of 
damage  to  natural  resources  located  in 
the  coastal  zone,  such  assistance  ma\  be 
used  to  pay  100  percent  of  all  actual 
costs  of  activities  earned  out  with  this 
assistance,  as  long  as  such  funds  are 
available.  *   *   * 

4  Paragraph  (b)  of  §921,10  is 
am.ended  by  adding  a  new  sentence, 
after  the  last  sentence,  to  read  as 
follows: 

§921.10    General. 

hi*    *    *  .Notwithstanding  the  above, 
when  financial  assistance  is  provided 
from  amounts  recovered  as  a  result  of 
damage  to  natural  resources  located  in 
the  coastal  zone,  such  assistance  may  be 
used  to  pay  100  percent  of  all  actual 
costs  of  activities  carrier  out  with  this 
assistance,  as  long  as  such  funds  are 
available 

5.  Section  921.20  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§921.20    General 

*    *    *  In  any  ca.se,  the  amount  of 
Federal  financial  assistance  provided  to 
a  coastal  state  with  respect  to  the 
acquisition  of  lands  and  waters,  or 
interests  therein,  for  any  one  National 
Estuarine  Research  Reserve  may  not 
exceed  an  amount  equal  to  50  percent 


of  the  costs  of  the  lands,  waters,  and 
interests  therein  or  $5,000,000. 
whichever  amount  is  less,  except  when 
the  financial  assistance  is  provided  from 
amounts  recovered  as  a  result  of  damage 
to  natural  resources  located  in  the 
coastal  zone,  in  which  case  the 
assistance  may  be  used  to  pay  100 
percent  of  all  actual  costs  of  activities 
carrier  out  with  this  assistance,  as  long 
as  such  funds  are  available, 

6.  Section  921.31  is  amended  by 
revising  the  fourth  sentence  to  read  as 

follow: 

§92131     Suppterrtenlai  acquisitior  ar-,c 
development  awards 

*   *   '  Acquisition  awards  tor  the 
acquisition  of  lands  or  waters,  or 
interests  therein,  for  any  one  reserve 
may  not  exceed  an  amount  equal  to  50 
percent  of  the  costs  of  the  lands,  waters, 
and  interests  therein  of  $5,000,000. 
whichever  amount  is  less,  except  when 
the  financial  assistance  is  provided  from 
amounts  recovered  as  result  of  damage 
to  natural  resources  located  in  the 
coastal  zone,  in  which  case  the 
assistance  may  be  used  to  pay  100 
percent  of  all  actual  costs  of  activities 
carrier  out  with  this  assistance,  as  long 
as  such  funds  are  available.  •  •   • 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminisiratton 

21  CFR  Part  101 
[Docket  No   98N-0274] 

Food  l_abeling;  Petitions  tor  Nutrient 
Content  and  Health  Claims   General 
Provisions 

agency:  Food  and  Drug  Administration. 

HHS 

ACrnON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  define  the  conditions 
under  which  certain  petitions  for 
nutrient  content  and  health  claims  shall 
be  deemed  to  be  denied  and  to  codify 
the  statutory  timeframe  within  which 
the  agency  will  complete  rulemakings 
on  such  i>etitions.  FDA  is  taking  this 
action  in  response  to  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 

DATES:  This  regulation  is  effective  May 
14,  1998.  Submit  written  comments  by 
June  15,  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
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(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Hilaho  R.  Duncan,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS-24), 
Food  and  Drug  Administration.  200  C 
St.  SW..  Washington.  DC  20204,  202- 
205-8281 
SUPPLEMENTARY  INFORMATION:  On 

November  21.  1997.  President  Clinton 
signed  into  law  FDAMA  (Pub.  L.  105- 
115).  Section  302  of  FDAMA  amended 
section  403(r)(4)(A)(i)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  343(r)(4)(A)(i))  so  that  certain 
nutrient  content  claim  and  health  claim 
petitions  are  deemed  denied  if  FDA 
does  not  act  by  certain  deadlines.  In 
particular,  under  amended  section 
403(r)(4)(A)(i)  of  the  act.  if  FDA  fails  to 
make  a  filing  decision  on  either  type  of 
petition  within  100  days  of  receipt  of 
the  petition  by  the  agency,  the  petition 
shall  be  deemed  to  be  denied  unless  an 
extension  is  mutually  agreed  upon  by 
FDA  and  the  petitioner.  If  the  petition 
is  deemed  to  be  denied  in  this  manner 
without  filing,  the  petition  shall  not  be 
made  available  to  the  public.  In 
addition,  if  FDA  fails  to  issue  a 
proposed  rule  within  90  days  of  filing 
of  either  type  of  petition,  that  petition 
shall  be  deemed  to  be  denied  unless  an 
extension  is  mutually  agreed  upon  by 
FDA  and  the  petitioner.  Accordingly, 
FDA  is  amending  §§  101. 69(m)  and 
101.70(i)  (21  CFR  101.69(m)  and 
101.70(j))  to  include  the  statutory 
language,  i.e..  "Secretary"  is  replaced 
with  "FDA"  in  the  appropriate  places  in 
the  regulations.  For  consistency.  FDA 
also  is  making  a  few  editorial  changes 
in  §  101.69.  i.e..  replacing  "the 
Commissioner  of  Food  and  Drugs"  with 
"FDA"  in  the  appropriate  places  in  the 
regulation. 

Under  amended  section  403(r)(4){A)(i) 
of  the  act.  FDA  also  must  publish  a  final 
rule  within  540  days  of  receipt  of  the 
petition,  or  FDA  is  required  to  provide 
the  relevant  House  and  Senate 
legislative  committees  with  the  reasons 
for  failing  to  do  so.  Accordingly.  FDA  is 
amending  §§  101.69(m)  and  101.70(j)  to 
state  that  rulemakings  on  health  and 
certain  nutrient  content  claim  petitions 
shall  be  completed  within  540  days  of 
receipt  of  those  petitions.  The  agency 
notes  that  §  101.70(j)  provides  that  a 


final  rule  in  response  to  a  health  claim 
petition  %vill  be  published  by  FDA 
within  270  days  of  the  date  of 
publication  of  the  proposal  but  that,  for 
cause,  the  agency  may  extend  the  period 
for  agency  action  no  more  than  twice 
with  each  extension  being  for  no  more 
than  90  days.  In  view  of  amended 
section  403(r)(4)(A)(i)  of  the  act,  the 
agency  advises  that,  to  ensure  final 
action  shall  be  within  540  days  of  the 
date  of  receipt  of  the  petition,  the 
agency  may  be  limited  to  only  one  such 
extension  for  cause,  and  such  extension 
may  be  limited  to  fewer  than  90  days. 

Additionally,  the  agency  is  taking  this 
opportunity  to  correct  and  clarify  some 
inconsistent  references  in  §  101.69  to 
FDA  and  to  the  Commissioner  of  Food 
and  Drugs  so  that  all  references  are  to 
the  FDA. 

The  agency  has  determined  under  21 
CFR  25.30(kj  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  examined  the  economic 
implications  of  this  final  rule  under 
Executive  Order  12866.  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  the  regulatory 
approach  that  maximizes  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts:  and 
equity).  Executive  Order  12866 
classifies  a  rule  as  significant  if  it  meets 
any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million 
or  adversely  affecting  in  a  material  way 
a  sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  The  agency  finds  that  this  final 
rule  is  not  a  significant  rule  as  defined 
by  Executive  Order  12866.  No  analysis 
is  required  for  this  rule  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  because,  as  discussed  in  this 
document.  FDA  is  issuing  it  without 
publishing  a  general  notice  of  proposed 
rulemaking. 

Finally,  in  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  the  administrator  of  the 


Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  has  determined  that  this  final 
rule  is  not  a  major  rule  for  the  purpose 
of  congressional  review. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Because  the  amendments  set  forth  in 
this  document  incorporate  the  language 
of  section  302  of  FDAMA  into  §§  101.69 
and  101.70.  FDA  finds,  for  good  cause, 
that  notice  and  public  procedure  are 
unnecessary  and.  therefore,  are  not 
required  under  5  U.S.C.  553. 
Nonetheless,  under  21  CFR  10.40(e). 
FDA  is  providing  an  opportunity  for 
comment  on  whether  the  regulations  set 
forth  in  this  document  should  be 
modified  or  revoked.  Interested  persons 
may.  on  or  before  June  15.  1998.  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments 
regarding  this  final  rule.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  thoueh  Fridav 

List  of  Subjects  in  21  CFK  I'lri  ioi 

Food  labeling,  Nutrition.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453,  1454,  1455;  21 
U.S.C.  321,  331,  342,  343.  348.  371. 

2.  Section  101.69  is  amended  in 
paragraph  (c)  by  removing  "FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition"  and  adding  in  its  place  "the 
Food  and  Drug  Administration's  (FDA) 
Center  for  Food  Safety  and  Applied 
Nutrition";  in  paragraph  (d)  by 
removing  "the  Food  and  Drug 
Administration"  and  adding  in  its  place 
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F[J.'\  '.  and  m  paragraphs  (Ij,  (m)(4). 
In)(3)  and  (n)(4),  and  (o)(3)  and  (o)(4)  by 
rf  moving  "the  Commissioner  of  Food 
and  Drugs",  wherever  it  appears,  and 
adding  m  its  place  "FDA",  by  revising 
paragraph  (mj(3);  and  by  adding 
paragraphs  {m)(4)(iii)  and  (m)(5)  to  read 
as  follows: 

§  1 0 1 .  69    Petitions  for  nutrient  content 

claims. 

***** 

(m)  *    *    • 

(3)  Withm  100  days  of  the  date  of 
receipt  of  the  petition.  FDA  will  notify 
the  petitioner  by  letter  that  the  petition 
has  either  been  filed  or  denied  If 
denied,  the  notification  shall  state  the 
reasons  therefor.  If  filed,  the  date  of  the 
notification  letter  becomes  the  date  of 
filing  for  the  purposes  of  section 
403(r)(4)(A)(i)  of  the  act.  If  FDA  does  not 
act  within  such  100  days,  the  petition 
shall  be  deemed  to  be  denied  unless  an 
extension  is  mutually  agreed  upon  by 
the  FD.'\  and  the  petitioner  A  petition 
that  has  been  denied,  or  has  been 
deemed  to  be  denied  without  filing, 
shall  not  be  made  available  to  the 
public.  A  filed  petition  shall  be 
available  to  the  public  as  provided 
under  parai^raph  (gl  of  this  section. 
*         •         •  ■         * 

(4)*    •    ■ 

(iii)  If  FD.A  does  not  act  within  90 
days  of  the  filing  date,  the  petition  shall 
be  deemed  to  be  denied  unless  an 
extension  is  mutually  agreed  upon  by 
FDA  and  the  petitioner. 

(5)  If  FD.^  issues  a  proposal,  the 
rulemaking  shall  be  completed  within 
540  days  of  the  date  of  receipt  of  the 
petition. 
***** 

3.  Section  101.70  is  amended  by 
revising  paragraph  (j)(2),  by  adding 
paragraph  ())(3){iii),  and  by  revising 
paragraph  (i)(4){ii)  to  read  as  follows: 

§  1 01 .70     Petitions  tor  health  claims. 

***** 

(j)*    *    * 

(2)  Within  100  days  of  the  date  of 
receipt  of  the  petition,  FD.^  will  notif\ 
the  petitioner  by  letter  that  the  petition 
has  either  been  filed  for  comprehensive 
review  or  denied.  The  agencv  will  denv 
a  petition  without  reviewing  the 
information  contained  in  "B.  Summarx 


of  Scientific  Data"  if  the  information  in 
"A  Preliminary  Requirements"  is 
inadequate  in  explaining  how  the 
substance  conforms  to  the  requirements 
of  §  101-14(bj,  If  the  petition  is  denied, 
the  notification  will  state  the  reasons 
therefor,  including  lustification  of  the 
reiection  of  any  report  from  an 
authoritative  scientific  body  of  the  U.S. 
Crovemment,  If  filed,  the  date  of  the 
notification  letter  becomes  the  date  of 
filing  for  the  purposes  of  this  regulation. 
If  FD.^  does  not  act  within  such  100 
days  the  petition  shall  be  deemed  to  be 
denied  unless  an  extension  is  mutually 
agreed  upon  by  FD.^  and  the  petitioner. 
.■\  petition  that  has  been  denied,  or  has 
been  deemed  to  be  denied,  without 
filing  will  not  be  made  available  to  the 
public,  A  filed  petition  will  be  available 
to  the  public  to  the  extent  provided 
under  paragraph  (e)  of  this  section. 

(3)-   •   * 

(iii)  If  VD.\  does  not  act  within  90 

da»6  of  the  filing  date,  the  petition  shall 

be  deemed  to  be  denied  unless  an 

extension  is  mutually  agreed  upon  by 

FDA  and  the  petitioner. 
(4).    *    . 

(ii)  For  cause,  FDA  may  extend,  no 
more  than  twice,  the  period  in  which  it 
will  publish  a  final  rule;  each  such 
extension  will  be  for  no  more  them  90 
days.  FDA  will  publish  a  notice  of  each 
extension  in  the  Federal  Register.  The 
document  will  state  the  basis  for  the 
extension,  the  length  of  the  extension, 
and  the  date  by  which  the  final  rule  will 
be  published,  which  date  shall  be 
witiiin  540  days  of  the  date  of  receipt  of 
the  petition. 

Dated:  May  6,  1998. 
Wiiliam  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  98-12832  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  100 
RIN  1219-AB03 

Civil  Penalties;  Correction 

AGENCY:  Mine  Safety  and  Health 

.-\dir.inistratioi!    Labor, 


ACTION;  Final  rule;  correction. 


SUMMARY :  This  document  corrects  the 
RJ.N  number  to  the  final  rule  for  criteria 
and  procedures  for  profKjsed  assessment 
of  civii  penalties  published  in  the 
Federal  Register  on  April  22,  1998. 

EFFECTIVE  DATE:  M;!\    :  -    1^<^f^ 

FOR  FURTHER  INFORMATJON  CONTACT: 
Patricia  W  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 

MSH.A   f~n?)  23S-1Qin 

SUPPLEMENTARY  INFORMATtON:  On  April 
22.  1998,  (63  FR  20032)  MSHA 
published  a  final  rule  on  criteria  and 
procedures  for  proposed  assessment  of 
civil  penalties  This  document  corrects 
an  error  that  appears  on  the  front  page 
of  the  notice.  The  RIN  number  1219- 
AA49  is  corrected  to  read  1219-AB03, 

Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations, 

and  Variances. 

1FRD>     3R  12759  Filed  5-13-98;  8:45  ami 
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ENVIRONMENTAL  PRC"^EC"^iON 
AGENCY 

40  CFR  Par  9 

[FRL~-60Kv.2] 

0MB  Approval  Nur^t>ers  j^oe:  ;nt 
Paperwork  Reduction  Act 

AGENCV :  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  In  compliance  with  the 
i  1.  e.vork  Reduction  Act  (PRA),  this 
technical  amendment  amends  the  table 
that  lists  the  Office  of  Management  and 
Budget  (0MB)  control  numbers  issued 
under  the  PRA  for  the  Urban  Bus 
Rebuild  Requirements. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  June  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
WilLdii:  Ky.  r -.tt    :  iigine  Programs  and 
Compliance  Division  (Mail  Code  6403- 
J),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460. 
Telephone:  (202)  564-9297. 
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SMPD  -MLNTAHi  .Nf^oHMAnON:  EPA  is 
ending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  regulations.  Today's 
amendment  updates  the  table  to  list 
those  information  requirements 
promulgated  under  the  Urban  Bus 
Rebuild  Requirements  which  appeared 
in  the  Federal  Register  on  April  21, 
1993  (S8  FR  21359).  The  affected 
regulations  are  codified  at  40  Code  of 
Federal  Regulations  (CFR)  §§85.1401 
through  85.1415.  EPA  will  continue  to 
present  OMB  control  numbers  in  a 
consolidated  table  format  to  be  codified 
in  40  CFR  part  9  of  the  Agency's 
regulations,  and  in  each  CFR  volume 
containing  EPA  regulations.  The  table 
lists  the  section  numbers  with  reporting 
and  record  keeping  requirements,  and 
the  current  OMB  control  numbers.  This 
listing  of  the  OMB  control  numbers  and 
their  subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq]  and  OMBs  implementing 
regulations  at  5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
pQblic  notice  and  comment  prior  to 
OMB  approval.  As  a  result.  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  rep>ort.  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest,  shall  take  effect  at 
such  time  as  the  agency  promulgating 
the  rule  determines.  5  U.S.C.  808(2).  As 
stated  previously.  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  June  15.  1998.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 


List  ofSubiects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated  May  5.  1998. 

Richard  D.  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  pari  9  of  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  c>  OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 
[AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  s«q  .  136-136y; 
15  U.S.C.  2001,  2003.  2005,  2006.  2601-2671; 
21  U.S.C.  331).  346«.  348;  31  U  S.C  9701;  33 
U.S.C  1251  etseq..  IJll,  1313d,  1314,  1318, 
1321,  1326,  1330,  1342,  1344.  1345  (d)  uM 
(e).  1361;  E.O.  11735.  38  FR  21243.  3  CFR. 
1971-1975  Comp.  p  973;  42  U.S.C.  241. 
242b.  243.  246.  300f,  300g.  300g-l.  300^2, 
300g-3.  300g-4.  300g-5,  300^-6.  300)-l, 
300J-2,  300i-3.  300)-4.  300)-9.  1857  et  seq.. 
69Gl-6992k.  7401-7671q.  7542.  9601-9657. 
11023.  11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  the  new  entries  under  the 
indicated  beading  in  numerical  order  to 
read  as  follows: 

§9  1     OMB  approval?  'jncter  ^hf»  Paperwork 
Reduction  Act. 


Control  of  Air  Pollution  From 
Motor  Vehicles  and  Motor  Vehi- 
cle Engines 


40CFRcitat)on 


OMB  con- 
trol No. 


85  1403  _„ 2060-0302 

86.1404  2060-0302 

85.1406  2060-0302 

85.1407  2060-0302 

85  1408  „ 2060-0302 

85  1409  2060-0302 

85  1410  2060-0302 

85  1411   2060-0302 

85. 1 4 1 2  „ „ 2060-0302 

85  1413  ...„ „ 2060-0302 

85  1414  2060-0302 

85.1415  2060-0302 
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environmental  protection 

AGENCY 

40  CFR  Part  52 

[A2-007-FON  FRL-601&-31 

Finding  of  Failure  To  Submit  Required 
State  Implementation  Plans  tor  Cartx>n 
Monoxide:  Anzona;  Phoenix  Cartwn 
Monoxide  Norvatlainment  Area 

agency:  Environmental  Protection 

.■Wcui\  (EPA). 

action:  Final  rule. 

summary:  Under  the  Clean  Air  Act 
(Act),  EPA  is  taking  final  action  to  find 
that  the  State  of  Arizona  has  failed  to 
make  required  State  Implementation 
Plan  (SIP)  submittals  for  the 
metropolitan  Phoenix  carbon  monoxide 
(CO)  nonattainment  area.  These 
required  submittals  are  the  serious  area 
plan  requirements  for  attainment  of  the 
CO  national  ambient  air  quality 
standards  (NAAQS).  The  deadline  for 
these  submittals  was  February  28,  1998. 
This  final  action  triggers  the  18-month 
time  clock  for  mandatory  application  of 
sanctions  and  2-year  time  clock  for  a 
Federal  Implementation  Plan  under  the 
Act.  This  action  is  consistent  with  the 
Act's  mechanism  for  assuring  timely  SIP 
submis'iion'; 

EFFECTIVE  DATE:  April  27,  1998. 

POR  FURTHER  INFORMATION  CONTACT: 

h ranees  VVicher,  Office  of  Air  Planning 
(AIR-2).  Air  Division.  U.S.  EPA.  Region 
9.  75  Havrthome  Street.  San  Francisco. 
California,  94105-3901,  telephone  (415) 
744-1248. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Senous  Area  CO  Planning 
Requirements  for  the  Phoenix 
Metropolitan  Area 

Under  sections  107(d)(1)(C)  and 
186(a)  of  the  Clean  Air  Act  (Act  or 
CAA).  the  Phoenix  metropolitan  area 
was  designated  nonattainment  and 
classified  as  "moderate"  for  carbon 
monoxide.  The  nonattainment 
designation  and  classification  are 
codified  in  40  CFR  part  81.  See  56  FR 
56694  (Novembers,  1991)  Moderate  CO 
nonattainment  areas  were  given  until 
December  31.  1995  to  attain  the  CO 
NAAQS. 

The  Act  provides  that  moderate  areas 
that  the  Administrator  finds  have  failed 
to  attain  by  their  moderate  area 
deadlines  are  reclassified  to  serious  by 
operation  of  law,  CAA  section  186(b)(2). 
Reclassified  areas  are  then  required  to 
submit  revised  SIPs  to  address  the 
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serious  area  CO  requirements  These 
planning  requirements  are  set  forth  in 
CAA  section  187(bl. 

On  July  29.  1996.  EPA  published  a 
final  reclassification  of  tfie  metropolitan 
Phoenix  CO  nonattainment  area  to 
serious  (61  FR  39343)  The 
reclassification  became  effective  30  days 
later  on  .\ugust  28.  1996.  Under  the 
schedule  established  bv  the 
.•\dministrator  pursuant  to  CA.'K  section 
187(0  in  the  reclassification  notice,  the 
State  of  .^^zo^a  was  required  to  submit 
a  siTious  area  plan  addressing  the  CO 
NAAQS  for  the  area  by  Februarv  28. 
1998,  18  months  after  the  effective  date 
of  the  reclassification 

These  requirements,  as  thev  pertain  to 
the  Phoeni.x  nonattainment  area, 
include: 

(a)  A  demonstration  of  attainment  of 
the  CO  N.^AQS  as  expeditiously  as 
practicable  but  no  later  than  Decernl)er 
31,  2000  including  annual  emission 
reductions  as  are  necessary  to  attain  the 
standard  bv  that  date  (CAA  sections 
187(a)(7)  and  186(a)(1)); 

("b)  A  forecast  of  vehicle  miles  traveled 
(MvfT)  for  each  year  before  the 
attainment  year  and  provisions  for 
annual  updates  of  these  forecasts  (CAA 
section  187(a)(2)(A)). 

(c)  A  comprehensive,  accurate,  and 
current  inventorv  of  actual  emissions 
horn  all  sourf;es  (CAA  section  187(a)(1)). 

(d)  .adopted  contingencv  measures 
(CAA  sections  172(cM91  and  187(a)(3)J, 
and 

(e)  .adopted  transportation  control 
measures  and  .strategies  to  offset  any 
growth  in  CO  emissions  from  growth  in 
VMT  or  number  of  vehicle  trips  (CAA 
sections  187(bM2))  ' 

B  Consequences  of  a  Failure  to  Submit 

Finding 

The  Maricopa  ,^ssot:iation  of 
CTOvemments,  the  Arizona  Department 
of  F^nvironmental  Quality,  and  the 
Maricopa  County  Environmental 
Services  Department  have  been  working 
on  the  serious  area  CO  plan  since  the 
Phoenix  area  was  reclassified  in  July, 
1996  These  efforts  have  included 
development  of  an  emission  inventor\, 
regional  and  "hotspot"  air  quality 
modeling,  and  evaluation  of  candidate 
t.ontro!  measures. 

Notwithstanding  the  significjant 
efforts  by  these  agencies,  the  State  has 
failed  to  meet  the  February  28,  1998 
deadline  for  the  required  SIP  submittals; 


therefore,  EPA  is  required  to  find  that 
the  State  of  Anzona  has  failed  to  make 
the  required  SIP  submittals  for  the 
Phoenix  area  CO  nonattainment  area. 

The  CAA  establishes  specific 
consequences  if  EP.^  finds  that  a  state 
has  failed  to  meet  certain  requirements 
of  the  CAA  Of  particular  reievance  nere 
is  CAA  section  179(a)(1).  the  mandatory 
sanctions  provision.  Section  l""9(a!  sets 
forth  four  findings  that  form  the  twsis 
for  application  of  a  sanction  The  first 
finding,  that  a  State  has  failed  to  submit 
a  plan  required  under  the  r..\.A,  is  the 
finding  relevant  to  this  rulemaking. 

If  .'\nzona  has  not  made  the  required 
complete  submittals  within  18  months 
of  the  effective  date  of  today's 
rulemaking,  pursuant  to  CAA  section 
179(a)  and  40  CFR  52,31,  the  offset 
sanction  identified  in  CAA  section 
179fb)  will  be  applied  in  the  affected 
area-  If  the  State  has  stili  not  made 
complete  submittals  6  months  after  the 
offset  sanction  is  imposed,  then  the 
highwav  fiinding  sanction  will  apply  in 
the  affected  area,  in  accordance  with  40 
CFR  52.31.2  In  addition,  CAA  section 
110(c)  provides  that  EP.A  must 
promulgate  a  federal  implementation 
plan  (FIPj  no  later  than  2  '.ears  after  a 
finding  under  secrtion  179(a) 

The  18-month  clock  will  slop  and  the 
sanctions  will  not  take  effet:t  if  within 
18  months  after  the  date  of  the  finding, 
EPA  finds  that  the  State  has  made  a 
complete  submittal  of  a  plan  addressing 
the  serious  area  CO  requirements  for 
Phoenix  area.  In  addition.  HF.*i  will  not 
promulgate  a  FIP  if  the  State  makes  th«- 
required  SIP  submittals  and  EPA  takes 
final  action  to  approve  the  submittals 
within  2  years  of  EP.Ai  s  findings  (section 
110(c)(1)  of  the  Act). 

II.  Final  Action 

A  Pule 

EPA  IS  making  a  finding  of  failure  to 
submit  for  the  Phoenix  CO 
nonattainment  area,  due  to  failure  of  the 
State  to  submit  SIP  revisions  addressing 
the  Clean  Air  Act's  senous  area  plan 
requirements  for  the  CO  standard. 


.Serious  CO  nonatlainmen!  areas  are  ais<j 
rw^uired  lo  adopi  and  implement  enhanced  vehicle 
inspection  and  maintenance  programs,  see  CAA 
seclion  187(ali6)   .\nzona  has  already  made  the 
required  submi.ssion  of  this  program  and  EP.*, 
approved  the  program  on  May  8.  1995  (60  FR 
22519). 


'In  a  1994  ruiemaking.  S'A  p.stabliihed  the 
Agenrv's  .selection  of  the  sequent:e  of  these  two 
sant1ion.s  the  offset  sanction  under  section 
179(bll2)  shall  applv  at  18  monihs,  followed  6 
months  later  bv  the  highwav  sanction  under  section 
1  79(b)f  1)  of  the  Act.  EPA  does  not  choose  to  deviate 
from  this  presumptive  sequence  in  this,  .nstance 
Kor  more  details  on  the  timing  and  ;mplementa!ior: 
of  the  sanctions,  see  59  FV.  39832  (August  4    1994 
promulgating  40  CJK  52  31,    •Seiectior.  o'  sequenn- 
of  mandalorv  sanctions  (or  Tindings  made  pursoani 
to  seci  ion  1 79  of  the  Clean  Air  Act" 


B  Effective  Date  under  the 
Administrative  Procedures  Act 

Because  EPA  is  issuing  this  action  as 
a  rulemaking,  the  Administrative 
Procedures  Act  (APA)  applies. 

The  action  vrill  be  effective  on  the 
date  this  action  is  signed.  April  27, 
1998.  Under  the  APA.  5  U.S.C. 
553(d)(3),  agency  rulemaking  may  take 
effect  before  30  days  after  the  date  of 
publication  in  the  Federal  Register  if  an 
agency  has  good  cause  to  mandate  an 
earlier  effective  date.  This  action 
concerns  SIP  submittals  that  are  already 
overdue  and  the  State  and  general 
public  are  aware  of  applicable 
provisions  of  the  CAA  relating  to 
overdue  SDPs,  In  addition,  this  action 
simply  starts  a  "clock"  that  will  not 
result  in  sanctions  for  18  months  and 
that  the  State  may  "turn  off"  through 
the  submission  of  complete  SIP 
submittals.  These  reasons  support  an 
effective  date  prior  to  30  days  after  the 
date  of  publication, 

C.  Notice-and-Comment  Under  the 
Administrative  Procedures  Act 

This  action  is  a  final  agency  action 
but  is  not  subject  to  the  notice-and- 
comment  requirements  of  the  APA,  5 
U.S.C.  533(b),  EPA  believes  that  because 
of  the  limited  time  provided  to  make 
findings  of  failure  to  submit  regarding 
SIP  submittals.  Congress  did  not  intend 
such  findings  to  be  subject  to  notice- 
and-comment  rulemaking.  However,  to 
the  extent  such  findings  are  subject  to 
notice-and-comment  rulemaking,  EPA 
invokes  the  good  cause  exception 
pursuant  to  the  APA,  5  U.S.C.  553(d)(3). 
Notice  and  comment  are  unnecessary 
because  no  EPA  judgment  is  involved  in 
making  a  nonsubstantive  finding  of 
failure  to  submit  SIPs  required  by  the 
CAA.  Furthermore,  providing  notice 
and  comment  would  be  impracticable 
because  of  the  Umited  time  provided 
imder  the  statute  for  making  such 
determinations  Finally,  notice  and 
comment  would  be  contrary  to  the 
pubiu  interest  t>ecau8e  it  would  divert 
Agenc^  resources  &om  the  critical 
substantive  reviev.  of  submitted  SIPs. 
See  58  FR  51270.  51272,  note  17 
(October  1 .  1993);  59  FR  39832.  39853 
! August  4,  1994). 

III.  Administrative  Requirements 

A   Executive  Oratr  :jt^ht 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

B  Reguiaton  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
I RFA),  5  U.S.C.  600  et  seq.,  EPA  must 

.rt'pan'  a  regulatorv  flexibiUty  analysis 
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assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit  enterprises 
and  government  entities  with 
jurisdiction  over  populations  of  less 
than  50.000. 

As  discussed  in  section  III.C.  below, 
findings  of  failure  to  submit  required 
SIP  revisions  do  not  by  themselves 
create  any  new  requirements.  Therefore. 
I  certify  that  today's  action  does  not 
have  a  significant  impact  on  small 
entities. 

C.  Unfunded  Mandates  Act 

Under  sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act") 
signed  into  law  on  March  22.  1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate 

in  addition,  under  the  Unfunded 
Mandates  Act,  before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniouely  affect  small 
governments,  including  tribal 
governments.  EPA  must  have 
developed,  under  section  203.  a  small 
goverrunent  agency  plan. 

EPA  has  determined  that  today's 
action  is  not  a  Federal  mandate.  The 
CAA  provision  discussed  in  this  notice 
requires  states  to  submit  SIPs.  This 
notice  merely  provides  findings  that 
Arizona  has  not  met  that  requirement. 
This  notice  does  not.  by  itself,  require 
any  particular  action  by  any  State,  local, 
or  tribal  government,  or  by  the  private 
sector. 

For  the  same  reasons,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  Slates.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 


statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously.  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  April  27. 
1998.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
which  require  OMB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

F.  Judicial  Review 

Under  CAA  Section  307(b)(1),  a 
petition  to  review  today's  action  may  be 
filed  in  the  Court  of  Appeals  for  the 
appropriate  circuit  by  July  13.  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 

List  of  Sub)ects  in  40  U  K  i'art  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations. 

Autbority:  42  U  S.C.  7401  et  seq. 

Dated   .\pril  27,  1998. 
Felicia  Marcua, 

Regional  Administrator.  Region  DC. 
jFR  Doc  9«-12853  Filed  5-13-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Centers  (or  Disease  Control  and 
Prevention 

42  CFR  Part  493 
[HCFA-223*-F] 
RIN  093a-AH82 

CLIA  Program;  Simplifying  CLIA 
Regulations  Relating  to  Accreditation, 
Exemption  of  Laboratories  Under  a 
State  Licensure  Program,  Proficiency 
Testing,  and  Inspection 

agency:  Health  Care  Financing 

Administration  (HCF.M   :i:;i!  Cfnitprs  for 

Disease  Control  and  Prt-ventiun  iC^UC), 

HHS. 

action:  Final  rule. 

summary:  This  final  rule  responds  to 
stlH<  t«'d  comments  received  on  a  final 
rule  with  a  comment  period 
implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  198fl, 
which  was  published  in  the  Federal 
Register  on  February  28.  1992.  in  the 
areas  of  proficiency  testing  and 
inspections  for  clinical  laboratories.  In 
responding  to  these  comments,  we 
accommodate,  when  possibie,  the 
Administration's  regulatorv  reform 
initiative  by  reducing  duplicative 
material,  emphasizing  outcome-oriented 
results,  and  simplifying  regulations.  In 
that  regard,  we  also  are  streamlining  our 
regulations  in  the  areas  of  State 
exemption,  and  granting  deemed  status 
to  laboratories  accredited  by  an 
approved  accreditation  organization. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  June  15,  1998. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Regi.ster  document  is 
also  available  from  the  Federal  Register 
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online  database  through  GPO  Access,  a 
service  of  the  US  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Ser\er  (VVAIS) 
through  the  Internet  and  via 
asynchronous  diai-ui   Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web.  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www  access. gpo  gov su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais. access, gpo. gov.  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  .512-1661.  type  swais,  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT:  ludv 
Yost.  (410)  786-3531- 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  28.  1992.  we  published 
in  the  Federal  Register,  at  57  FR  7002, 
final  regulations  with  an  opportunity  for 
public  comment,  "Regulations 
Implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)."  that  set  forth  requirements  for 
laboratories  that  are  subject  to  CLIA. 
CLIA  requirements  apply  to  any 
laboratory  that  examines  human 
specimens  for  the  diagnosis,  prevention. 
or  treatment  of  any  disease  or 
impairment  of,  or  the  assessment  of  the 
health  of,  human  beings.  The 
regulations  at  42  CFR  part  493  e.stablish 
uniform  requirements  for  all 
laboratories  regardless  of  location,  size, 
or  type  A  laboratory-  must  meet  these 
Federal  requirements,  or  a  laborator> 
mav  meet  the  requirements  if  it  is  either 
accredited  by  a  private,  nonprofit 
accreditation  organization  approved  by 
HCFA,  and  holds  a  valid  CLIA 
certificate,  or  it  is  lo<,ated  m  a  State  that 
HCFA  has  granted  an  exemption  from 
CLIA  requirements  because  the  State 
has  in  effect  laws  that  provide  for 
requirements  equal  to  or  more  stringent 
than  CLIA  requirements 

On  July  31,  1992,  we  published  in  the 
Federal  Register,  at  57  FR  33992,  a  final 
rule  that  established  the  criteria  used  to 
approve  accreditation  organizations  and 
State  licensure  programs  These 
regulations  are  found  in  subpart  E  of 
part  493  and  are  based  on  statutory 
requirements  in  section  353  (e)  and  (p) 
of  the  Public  Health  Service  Act. 

II.  Provisions  of  the  Final  Regulations 

These  regulations  respond  to  public 
comments  received  on  the  February  28, 
1992  rule  concerning  the  inspection  of 
laboratories  and  the  regulatory  use  of 
proficiency  testing.  In  responding  to  the 
concerns  of  the  commenters,  we 


accommodate,  whenever  possible,  the 

.Administration's  regulatory  reform 
commiLment  by: 

(1)  Eliminating  duplicative  material 
and  reorganizing  regulations  concerning 
accreditation  by  a  private,  nonprofit 
acxreditation  organization  and 
exemption  from  CLIA  requirements 
under  an  approved  State  licensure 
program  (subpart  E  of  part  4931;  (2) 
emphasizing  education  in  proficiency 
testing  to  improve  laboratory 
performance  (subpart  H  of  part  493); 
and  (3)  focusing  on  an  outcome-oriented 
approach  in  laboratory-  inspections 
(subpart  Q  of  part  493). 

A  Accreditation  of  a  Laboratory  by  a 
Private.  Xonprofit  Accreditation 
Organization  or  Exemption  From  CLIA 
Requirements  Under  an  Approved  State 
Laboratory  Program  (Subpart  El 

Based  on  the  requirements  m  section 
353(e)  and  (p)  of  the  Public  Health 
Service  Act  and  regulations  in  part  493, 
subpart  E.  HCFA  has  appro\ed  six 
accreditation  organizations  They  are: 
.American  .Association  of  Blood  Banks, 
.American  Osteopathic  Association, 
.American  Society  for 
Historompatability  and 
Immunogenetics,  College  of  American 
Pathologists.  Commission  on  Office 
Laboratorv  .Accreditation,  and  loint 
Commission  on  Accreditation  of 
Healthcare  Organizations  We  have  also 
approved  three  State  licensure  programs 
for  CLIA  exemption  of  licensed 
laboratories  within  the  State 
Washington,  New  York,  and  Oregon. 

The  existing  regulations  in  subpart  E 
contain  duplicative  information,  which 
we  are  eliminating  by  restructuring 
subpart  E  and  consolidating 
requirements.  The  revised  subpart  better 
reflects  the  process  involved  and  better 
organizes  the  information  required  from 
organizations  and  States  to  obtain  HCFA 
approval.  This  restructuring  does  not 
change  the  current  requirements,  but 
only  redesignates  them  into  a  more 
customer-oriented  document,  making 
them  easier  for  users  to  understand.  In 
this  process,  we  u.se  new  section 
numbers,  but  retain  ail  the  requirements 
in  subpart  E. 

B  Participation  in  Profioency  Testing 

jor  Laboratories  Performing  Tests  of 
Moderate  Complexity  (Including  the 

Subcategor\'  of  Provider-performed 
Microscopy/.  High  Complexity,  or  Any 
Combination  of  These  Tests  (Subpart  H) 

Proficiency  testing  (PT)  is  the  testing 
of  laboratory  samples,  the  values  of 
which  are  unknown  to  the  laboratory,  to 
assess  the  accuracy  of  the  laboratory's 
results.  PT  serves  as  a  test  performance 
indicator,  as  well  as  provides  invaluable 


feedback.  Under  the  CLIA  regulations, 
laboratories  test  PT  samples  three  times 
a  year  for  the  tests  the  laboratory' 
performs,  which  are  listed  in  subpart  I 
of  part  493.  Samples  for  these  three 
testing  events  are  provided  and  graded 
by  HCFA-approved  PT  programs.  A 
laboratory's  performance  is  described  as 
satisfactory  performance,  unsatisfactory 
performance,  or  unsuccessful 
performance.  Satisfactory  performance 
occurs  when  a  laboratory  attains  a 
passing  score  for  all  analytes, 
subspecialties,  or  specialties. 
Unsatisfactory  performance  occurs 
when  a  laboratory  fails  to  attain  the 
minimum  satisfactory  score  for  an 
analyte.  subspecialty,  or  S{>ecialty  for  a 
testing  event.  Unsuccessful  performance 
occurs  when  a  laboratory  fails  to  attain 
the  minimum  satisfactory  score  for  an 
analyte,  subspecialty,  or  specialty  for 
two  consecutive  or  two  of  three 
consecutive  testing  events. 

Comments  Concerning  Regulatory  Use 
ofPT 

In  response  to  the  concerns  of 
commenters  received  on  the  final  rule 
published  February  28,  1992,  we  are 
emphasizing  our  existing  policy  that 
uses  PT  as  an  outcome  indicator  of 
laboratory  performance  and  for 
educational  purposes.  We  found  that  the 
commenters'  recommendations  were 
consistent  with  our  regulatory  reform 
initiative. 

Comment:  Many  commenters 
recommended  that  we  use  PT 
performance  more  for  edut:ationaI 
purposes  than  for  punitive  actions. 
Commenters  stated  that  PT  is  an 
excellent  mechanism  for  assisting 
laboratories  to  identify  and  solve 
problems,  evaluate  personnel,  and 
improve  test  performance;  however, 
while  PT  is  a  valuable  educational  tool, 
it  has  limitations  that  should  preclude 
it  from  use  as  the  sole  indicator  for 
regulatory  intervention. 

Response:  We  agree  with  the 
commenters.  We  allow  a  laboratory  to 
undertake  education  or  training,  or  both, 
to  correct  initial  unsuccessful  PT 
performance  for  each  laboratory 
specialty  in  which  it  performs  PT.  An 
educational  focus  for  an  initial 
occurrence  of  unsuccessful  PT  affords 
the  laboratory  further  opportunity  to 
undertake  training  of  its  personnel,  or  to 
obtain  technical  assistance,  or  both,  to 
identifj'.  correct,  and  prevent  the 
problems  that  led  to  PT  failures.  We  are 
revising  subpart  H  to  clarify  and 
emphasize  HCFA's  educational 
approach.  This  approach  will  not 
release  the  laboratory  from  its 
responsibility  to  perform  patient  testing 
accurately  and  reliably.  It  is,  however. 
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iinitive  than  some  laboratories' 
initial  perception  of  the  PT  actions  we 
would  impose,  and  provides  an 
incentive,  as  well  as  a  mechanism  for 
laboratones  to  improve  their 
performance. 

The  enforcement  provisions  in 
$  493  1838  ((ive  a  laboratory  the 
opportunity  to  train  personnel  or  to 
obtain  technical  assistance,  or  both, 
when  the  laboratory  has  performed  PT 
unsuccessfully  We  are  adding  a  new 
paragj^ph  (c)  to  <•  493.803,  which  sets 
forth  the  educational  emphasis  of  PT.  to 
respond  to  comments  received  on  PT 
requirements.  These  regulatory 
additions  unify  commenters' 
recommendations  with  the 
Administrations  Reinventing 
Government  initiative  by  focusing  on 
education  as  a  correction  to  the 
problem,  as  opposed  to  punitive 
measures. 

Comment:  Commenters  recommended 
that  HCFA  use  PT  performance  as  an 
index  of  performance  or  a  screening  toot 
to  identify  potential  problems. 
Commenters  also  suggested  that  we 
impose  stricter  sanctions  (that  is,  that 
we  remove  from  a  laboratory's 
certificate  the  laboratory's  authorization 
to  test  a  specific  analyte)  when  a 
laboratory  demonstrates  an 
unwillingness  or  inability  to  correct  the 
problems  that  caused  the  failure 

Response  We  agree  with  the 
commenters.  We  have  also  established 
some  exceptions  at  (« 493  803(c)  that 
encompass  the  commenters' 
suggestions.  We  would  take  more 
assertive  actions  when  there  is  an 
immediate  jeopardy  to  patient  health 
and  safety,  when  a  laboratory 
demonstrates  an  inability  or 
unwillingness  to  provide  evidence  that 
it  has  taken  steps  to  correct  its  PT 
problem(s).  or  if  it  has  a  history  of 
noncompliance  with  CLIA  requirements 
other  than  proficiency  testing  (for 
example,  a  laboratory  that  has  had 
condition  level  deficiencies  in  quality 
control). 

C.  Inspection — Subpart  Q 

We  are  revising  part  493  subpart  Q, 
Inspections,  in  response  to  commenters' 
concerns.  We  are  also  reconstructing 
this  subpart  into  a  more  concise  format, 
using  succinct,  easier  to  understand 
language.  Additionally,  we  are 
redirecting  the  HCFA  inspection  process 
to  focus  more  on  outcomes,  rather  than 
a  solely  process-oriented  review  of  a 
laboratory,  These  actions  also  follow  the 
Administration's  Reinventing 
Government  initiative  in  that  the  onsite 
survey  is  less  process  dependent. 


I.  Alternate  Quality  Assessment  Survey 

Comment:  We  received  comments 
requesting  that  we  insjject  laboratories 
onsite  every  2  years,  but  provide  a 
"paper  inspection  '  that  the  laboratory 
would  complete  between  biennial  onsite 
inspections. 

Response:  We  believe  that  it  would  be 
a  prudent  use  of  our  resources,  and  a 
sensible  means  of  allowing  greater 
flexibility  than  the  program  currently 
provides,  to  have  an  inspection  scheme 
that  gears  itself  to  the  variations  we  see 
in  laboratory  compliance.  For  those 
laboratories  that  we  believe  pose 
potential  risks  to  public  health  and 
safety,  judging  from  their  compliance 
history,  we  continue  to  believe  that 
regular  onsite  inspections  present  the 
most  viable  course  of  assuring  ourselves 
that  these  laboratories  maintain 
compliance  with  CLIA  requirements.  On 
the  other  hand,  for  those  laboratories 
that  have  a  sustained  record  of 
maintaining  compliance,  the  need  to 
have  a  constantly  recurring  onsite 
presence  is  not  as  compelling. 

We  believe  that  the  statute 
specifically  authorizes  our  focussed  use 
of  limited  inspection  resources. 
Specifically,  section  353(g)(2)  of  the 
Public  Health  Service  Act  calls  for 
inspections  to  be  performed  on  a 
biennial  basis,  "or  with  such  other 
frequency  as  the  Secretary  determines  to 
be  necessary  to  assure  compliance"  with 
CLIA  standards.  We  believe  that  the  use 
of  the  Alternate  Quality  Assurance 
Survey  allows  us  to  be  in  a  position  to 
inspect  onsite  with  less  frequency  than 
we  have  before,  while  still  assuring  that 
those  laboratories  that  require  the 
closest  supervision  will  continue  to 
receive  it.  This  approach  would  further 
the  statutory  mandate  that  we  have  a 
schedule  for  inspections  that  enables  us 
to  ensure  facility  compliance  with 
program  requirements 

With  input  from  our  partners  in  the 
State  survey  agencies  and  our  regional 
office  surveyors,  we  will  review  and 
evaluate  information,  such  as  the  typ>e 
and  number  of  deficiencies  (if  any)  cited 
at  the  last  onsite  inspection,  proficiency 
testing  performance,  and  complaints 
lodged  against  the  laboratory.  We 
consider  information  of  this  type  in 
determining  whether  a  laboratory  may 
be  a  candidate  for  this  self-inspection 
(the  Alternate  Quality  Assessment 
Survey).  We  believe  that  a  self- 
inspection  process  will  motivate 
laboratories  to  improve  their 
performance.  It  is  also  an  example  of  the 
Reinventing  Government  initiative  put 
into  practice 

A  laboratory  may  receive  the 
Alternate  Quality  Assessment  Survey  in 


lieu  of  an  onsite  inspection.  Based  on  a 
review  of  the  completed  Alternate 
Quality  Assessment  Survey  form  and 
information  submitted  by  the  laboratory, 
should  we  conclude  that,  for  any  reason, 
the  laboratory  is  not  performing  in  a 
manner  expected  by  the  statute  and 
regulations,  we  will  follow  the  Alternate 
Quality  Assessment  Survey  with  an 
onsite  inspection  to  verify  that  the 
laboratory  is  in  compliance  with  CLIA 
requirements  A  laboratory  will  not 
receive  the  Alternate  Quality 
Assessment  Survey  for  two  consecutive 
certification  cycles. 

We  will  monitor  and  evaluate  thn 
effectiveness  of  the  Alternate  Quality 
Assessment  Survey  process  throuijh 
verification  inspections  of 
approximately  5  percent  of  the 
laboratones  receiving  the  self-survey 
questionnaire.  We  will  a(iuist  the  self 
issfssment  process,  as  indit  ated. 

i.  UuU.ome-oriented  Sur.ov  Process 

Comment:  Among  the  omnienters' 
recommendations  were  indications  that 
our  February  28,  1992  regulations 
implementing  the  CLIA  r>-qu:reii)ents 
may  not  be  applicable  tc    lii  fiuu  turns    f 
all  laboratories.  We  wert'  rt'iiunded  thit 
certain  standards  might  not  be  required 
for  every  type  of  testing  performed;  for 
example,  the  requirements  for  specimen 
preparation  and  storage  of  spe<:imens 
would  not  directly  apply  to  most  point- 
of-care  testing  and,  typically,  have 
minimum  impact  on  the  quality  of 
testing  in  this  setting.  Although  HCFA 
surveyors  have  not  held  laboratories  to 
requirements  that  are  not  applicable  to 
a  particular  laboratory's  testing 
activities,  there  was  a  concern  from  the 
commenters  that  the  surveyors  would 
interrupt  direct  patient  care  and  spend 
an  inordinate  amount  of  time 
performing  a  line-by-line  comparison  of 
regulations  that  would  not  apply  to  the 
type  of  testing  jjerformed  by  the  entity. 

Response:  m  an  effort  to  oe  resp>onsive 
to  those  concerns,  we  are  enhancing  our 
inspection  or  survey  process  by  focusing 
on  outcomes.  The  outcome-oriented 
survey  is  the  onsite  inspection 
mechanism  that  is  used  for  all 
laboratories.  Onsite  inspections  are 
performed  for:  initial  surveys  for  newly 
regulated  laboratories;  validation 
inspections  of  accredited  or  CLIA- 
exempt  laboratories,  laboratories  that  do 
not  qualify  for  the  Alternate  Quality 
Assessment  Survey;  emd  for  alternate 
cycles  for  those  laboratories  completing 
the  Alternate  Quality  Assessment 
Survey.  The  emphasis  of  the  survey  is 
on  the  quality  of  the  laboratory's 
performance  and  is  based  on  a  review  of 
the  laboratory's  oversight  and 
monitoring  of  its  preanalytical. 
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analytical,  and  postanalytical  testing 
processes  using  the  quality  assurance 
requirements  in  the  regulations. 
Surveyors  will  review  laboratory 
performance  from  the  perspective  of  the 
effect  on  patient  care  rather  than  a  line- 
by-line  comparison  for  regulatory 
compliance.  While  we  will  look  at 
outcomes  as  indicators  of  compliance, 
should  we  identify  noncompliance  with 
requirements  set  forth  in  the  CLIA  rules, 
we  will  cite  deficiencies  and,  if 
necessary,  impose  sanctions.  Our 
improvements  to  the  survey  mechanism 
are  also  in  line  with  the 
Administrations  Reinventing 
Government  initiative  by  focusing  on 
outcomes,  as  opposed  to  process. 

In  summary,  on  commenters' 
recommendations,  we  are  providing  to 
laboratories  an  onsite  survey  process 
that  is  less  process  dependent  and  more 
outcome-oriented,  as  well  as  a  self- 
evaluative  assessment  (the  Alternate 
Quality  Assessment  Survey),  to  motivate 
laboratories  toward  self-monitoring  of 
their  overall  performance. 

3.  Specific  Comments  and  Responses  on 
Issues  Concerning  Inspection  of 
Laboratories 

We  received  114  comments 
concerning  subpart  Q,  Inspections. 
Many  of  the  commenters  raised 
ident'cal  or  closely  related  issues,  and 
we  combined  them,  when  appropriate. 

Comment:  We  received  numerous 
comments  regarding  announced  versus 
unannounced  inspections.  Some 
commenters  believed  that  only  a 
physician  office  laboratory  should  have 
announced  inspections,  especially  when 
direct  patient  care  is  provided.  They 
believed  that  it  would  be  a  waste  of  the 
inspector's  time  if,  at  the  time  of  the 
inspection,  the  laboratory  was  closed, 
the  director  unavailable,  or  the 
laboratory  was  not  conducting  testing. 
Other  commenters  believed  that  the 
option  for  announced  inspections 
should  be  provided  to  all  laboratories. 
These  commenters  believed  that,  even  if 
given  advance  notice  of  an  inspection, 
a  laboratory  would  still  not  be  able  to 
"falsify"  documentation  or  other  data 
that  would  not  be  readily  identified  b , 
a  competent  inspector.  Another  group  of 
commenters  stated  that  follow-up 
inspections  should  be  unannounced. 
One  commenter  believed  that  we  should 
set  standards  limiting  agency  discretion 
to  conduct  unannounced  inspections. 
Still  another  commenter  believed  that 
"warrants  "  should  be  required  when  the 
laboratory  owner  does  not  give  advance 
consent  for  his  or  her  laboratory  to  be 
insf)ected. 

Response:  We  agree  with  commenters 
who  recommended  announced 


inspections  for  all  laboratories.  We  have 
instituted  a  policy  of  announced 
inspections  for  all  initial  and 
recertification  inspections,  which 
allows  a  laboratory  the  latitude  to 
include  multiple  members  of  the  staff  in 
the  inspection  process  for  the 
educational  value.  Announced,  routine 
inspections  are  more  efficient,  in  that 
the  laboratory  can  make  previous  testing 
records  more  accessible  before  the 
inspection,  and  these  inspections  are 
also  less  intrusive  when  the  laboratory 
is  a  health  care  facility  providing  direct 
patient  care. 

We  are  revising  subpart  Q  by 
eliminating  the  modifiers  "announced 
and  unannounced"  and  keeping  only 
the  unqualified  term  "inspections," 
This  is  in  accordance  with  section 
353(g)(1)  of  the  Public  Health  Service 
Act,  which  clearly  provides  for  either 
announced  or  unannounced 
inspections.  This  provision  applies  to 
all  laboratories,  in  keeping  with  the  site- 
neutral  intent  of  the  CLIA  statute. 
However,  we  are  maintaining  our  policy 
that  all  complaint  and  follow-up 
inspections  are  unannounced  and  are 
conducted  during  routine  hours  of 
operation.  Because  these  inspections  are 
most  probably  for  cause,  laboratories  are 
evaluated  during  normal  operating 
conditions  so  that  an  appropriate 
assessment  can  be  made. 

We  disagree  with  the  commenter  who 
believed  that  we  should  develop 
standards  limiting  agency  discretion  to 
conduct  unannounced  inspections.  The 
law  allows  the  Secretary  to  determine 
wiicn  amiounced  or  unannounced 
inspections  should  be  conducted  and 
does  not  call  for  standards  to  be 
develop>ed  limiting  this  provision.  We 
believe  that  the  survey  procedures  and 
instructions  contained  in  the  HCFA 
State  Operations  Manual  (HCFA  Pub.  7) 
adequately  outline  situations  in  which 
an  annouiiced  or  unannounced 
inspection  should  be  conducted. 

We  disagree  with  the  commenter  who 
suggested  that  we  require  a  "warrant" 
when  the  laboratory  owner  does  not 
give  advance  consent  for  the  laboratory 
to  be  inspected.  The  law  provides  us 
with  the  authority  to  enter  a  laboratory 
lor  the  purpose  of  conducting  an 
inspection.  If  an  owner,  director,  or  any 
employee  of  the  laboratory  refuses  our 
reasonable  request  for  permission  to 
inspect  the  laboratory  and  its 
operations,  the  laboratory  may  be 
subject  to  revocation  of  its  Clli\ 
certificate,  as  provided  in  section 
353(i)(l)(E)  of  the  Public  Health  Service 
Act  and  §  493.1840  of  the  regulations. 

Comment:  A  few  commenters  said  the 
word  "will"  should  be  changed  to 
"may"  in  the  following  context:  "HHS 


will  conduct  announced  or 
unannounced  surveys"  at  §  493.1776(a) 
(now  found  at  §493. 1775(b)). 

Response:  We  agree  with  the 
commenters.  However,  as  previously 
explained,  we  are  removing  the  specific 
words "announced" and 
"unannounced,"  and  the  pertinent 
portion  of  §493. 1775(b)  now  reads,  " 
*   *   *  HCFA  or  a  HCFA  agent  may 
conduct  an  inspection  at  any  time 
during  the  laboratory's  hours  of 
operation  *   *   *"  to  be  consistent  with 
the  rest  of  the  subpart. 

Comment:  One  commenter  believed 
that  CLIA  requires  yearly  inspections, 
while  other  commenters  recommended 
that  we  conduct  inspections  every  other 
year  onsite  with  a  paper  inspection  in 
alternate  years. 

.Response:  Section  353(g)(1)  of  the 
Public  Health  Service  Act  requires 
inspections  on  a  biennial  basis  or  with 
such  other  frequency  that  the  Secretary 
determines  necessary  to  ensure 
compliance  with  the  CLIA 
requirements.  We  conduct  complaint 
inspections,  as  necessary,  after  we 
determine  that  the  complaint  alleges  a 
violation  of  CLIA  requirements.  We 
agree  with  the  commenters' 
recommendation  for  onsite  inspections 
to  be  alternated  with  a  self-evaluative 
survey.  We  have  developed  a  self- 
assessment  form,  the  Alternate  Quality 
Assessment  Survey,  to  be  used  in 
alternate  cycles  for  laboratories  with  a 
history  of  compliance  because  there  is 
less  neec  to  have  a  constantly  recurring 
presence  in  those  laboratories. 

Comment:  Some  commenters 
suggested  that  inspections  be  conducted 
by  professional  organizations.  There 
was  concern  that  sur\  ej  ors  would  not 
be  knowledgeable  about  specialty 
testing  or  regulatory  requirements,  and 
might  inappropriately  apply    - 
requirements.  Another  group  of 
commenters  believed  that  cytology 
inspections  should  be  conducted  by  a 
qualifiec  pathologist  and 
cytotechnologist. 

Response:  Inspections  for  laboratories 
holding  certificates  of  compliance  are 
performed  by  HCFA  regional  office 
laboratory  consultants  or  State  survey 
agency  personnel,  or  both,  and  stress  an 
outcome-oriented  focu-:.  In  addition  to 
mandatory  participation  at  a  HCFA- 
sponsored  laboratory  surveyor  training 
program  and  one-on-one  training  with 
an  experienced  surveyor,  we  also 
provide  written  guidelines  to  assist 
surveyors  in  evaluating  laboratory 
compliance  with  Federal  regulations. 
This  training  provides  the  surveyor  with 
comprehensive,  detailed  information 
regarding  the  regulations,  outcome- 
oriented  survey  process,  and  surveyor 
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guidelines,  all  of  which  complement 
their  technical  background.  Training  is 
also  provided  at  the  State  and  Federal 
regional  levels  on  an  on-going  basis. 
Moreover,  we  have  a  contract  in  place 
with  an  organization  of  cytology 
professionals,  which  provides 
specialized  reviews  of  selected  cytology 
laboratories.  The  individuals  who 
participate  in  these  reviews  are 
qualiRed  as  general  supervisors  and 
technical  supervisors  in  cytology.  This 
contract  has  been  in  effect  since  1989. 

HCFA  also  has  approved  six 
professional  organizations  a5  accrediting 
bodies  under  CLIA.  These  organizations 
sought  deeming  authority  for  their 
programs,  which  were  equal  to.  or  more 
stringent  than,  the  CLIA  requirements 
taken  as  a  whole.  A  laboratory  may. 
therefore,  choose  to  apply  for  a 
certiflcate  of  accreditation;  in  which 
case,  a  HCFA-approved  accreditation 
organization  would  serve  as  its 
inspecting  agency  for  CLIA. 

Comment  One  organization  believed 
that  it  is  inappropriate  for  a  surveyor  to 
interview  an  employee  during  an 
inspection,  and  if  a  disgruntled 
employee  makes  false  or  specious 
comments  against  his  or  her  employer, 
it  may  impugn  the  reputation  of  the 
laboratory  director. 

Response:  We  disagree.  Any 
interviews  conducted  during  the  course 
of  an  inspection  are  to  assist  the 
surveyor  in  gathering  information  for 
the  determination  of  the  laboratory's 
compliance  with  the  applicable 
requirements  under  part  493.  Any 
pertinent  information  received  during 
an  inspection  is  verified,  and 
determination  of  a  facility's  compliance 
is  based  on  all  elements  of  the 
inspection  process,  not  just  individual 
interviews. 

Comment:  Another  group  of 
commenters  was  concerned  that  patient 
records  will  be  reviewed  during  the 
course  of  the  inspection  and  believed 
that  patient  privacy  may  be 
compromised. 

Response:  We  understand  the 
commenters'  concerns;  however, 
laboratory  surveyors  are  health  care 
professionals  who  are  familiar  with  the 
need  for  patient  privacy.  Confidentiality 
of  patient  and  laboratory  information  is 
also  reinforced  during  surveyor  training 
sessions.  Laboratory  surveyors 
appreciate  and  respect  patient 
confidentiality  Therefore,  we  do  not 
believe  patient  privacy  would  be 
compromised. 

Comment:  A  few  commenters 
believed  that  we  should  only  conduct 
inspections  for  cause.  One  commenter 
believed  that  complaints  should  be 
better  defined.  Another  commenter 


believed  that  complaints  should  be 
verified  before  a  complaint  inspection  is 
conducted. 

Response  Section  353(g)(2)  of  the 
Public  Health  Service  Act  requires  that 
we  conduct  inspections  biennially  or 
with  such  frequency  as  the  Secretary 
determines  is  necessary.  For  those 
laboratones  with  a  history  of 
compliance,  there  is  less  need  to  have 
a  constantly  recurring  onsite  presence, 
and  we  have  developed  a  self-evaluative 
survey,  the  Alternate  Quality 
Assessment  Survey,  to  be  used  in 
alternate  cycles.  We  beUeve  the  use  of 
the  Alternate  Quality  Assessment 
Survey  allows  us  to  be  in  a  position  to 
inspect  onsite  with  less  frequency  than 
we  have  before,  while  still  ensuring  that 
those  laboratories  that  require  the 
closest  supervision  will  continue  to 
receive  it. 

A  complaint  is  an  allegation  against  a 
laboratory  by  any  individual  for  any 
perceived  or  real  violation  of  the  CLL\ 
requirements.  For  example,  there  may 
be  a  complaint  that  a  laboratory  is 
operating  without  a  certificate  or  that  a 
laboratory  is  performing  testing  outside 
of  the  certificate  it  holds.  Inspectors  are 
instructed  to  determine  if  the  complaint 
involves  CLIA  requirements  or 
regulations  under  the  jurisdiction  of 
another  agency.  If  the  complaint 
involves  a  violation  of  State  or  other 
Federal  law  that  is  under  the 
jurisdiction  of  another  agency  (for 
example,  the  Occupational  Safety  and 
Health  Administration),  we  refer  the 
complaint  to  the  appropriate  State  or 
agency  for  investigation.  If  the 
complaint  is  an  alleged  violation  of  the 
CLIA  requirements,  we  may  conduct  an 
unannounced  onsite  inspection  focusing 
on  the  alleged  violations. 

Comment:  A  commenter  wanted  the 
phrase  "including  allegations  that 
individuals  other  than  physicians  are 
performing  microscopic  exams  "  added 
at  !j  493.1776(a)(2).  Another  group  of 
commenters  believed  that  we  should 
conduct  unannounced  inspections  to 
substantiate  which  individuals  are 
performing  testing. 

Response:  When  a  complaint  alleges 
that  an  individual  performing  tests  is 
not  qualified,  we  investigate  the 
laboratory's  compliance  with  the  CLIA 
personnel  qualification  requirements.  It 
is  our  policy  to  conduct  unannounced 
complaint  inspections.  To  clarify  this 
policy  we  are  moving  §  493.1776(a)(2)  to 
§  493.1775(b)  and  also  referencing  this 

in  §493.1773(0. 

Comment:  Some  commenters  objected 
to  "onsite  proficiency  testing"  as  paif  of 
the  inspection  process  as  being 
inappropriate  based  on  the 
complications  involved  in  testing  FT 


samples  and  suggested  that  we  delete 
§  493.1777(b)(1). 

Response:  We  disagree  with  the 
commenters.  Section  493.1777(b)(1), 
now  §493. 1773(b)(1).  provides  the 
surveyor  with  the  authority  to  require  a 
laboratory  to  perform  testing,  which 
may  include  analysis  of  PT  samples 
from  a  HCFA-approved  PT  program,  as 
part  of  the  insf)ection  We  are  aware  of 
the  complications  referred  to  by  the 
commenters.  Although  the  option  of 
requiring  a  laboratory  to  f)erform  testing 
on  PT  samples  exists,  it  is  not  routinely 
employed  by  surveyors.  If  it  were 
employed,  it  would  be  structured  to 
address  complications  expressed  by  the 
commenters. 

Comment:  One  commenter  believed 
that  we  should  require  onsite 
(proficiency)  testing  during  routine 
inspections  for  laboratories  holding  a 
certificate  of  waiver. 

Response:  Section  353(d)(2)(C)  of  the 
Public  Health  Service  Act  specifically 
exempts  laboratories  performing  only 
waived  tests  from  routine  inspections 
and  all  quality  standards  including  PT. 
We.  therefore,  may  not  require  this 
testing  or  routinely  inspect  waived 
testing. 

Comment:  A  few  commenters 
suggested  that  we  add  the  following 
language  to  §493.1775,  "States  may 
coordinate  the  Medicare/Medicaid 
compliance  surveys  for  skilled  nursing 
facilities,  nursing  facilities,  and 
intermediate  care  facilities  for  the 
mentally  retarded  with  CLIA 
compliance  activities." 

Response:  We  encourage  coordination 
of  inspections  under  the  Medicare, 
Medicaid,  and  CLIA  programs.  Due  to 
separate  laws  and  funding,  resources, 
expertise,  and  availability,  we  can  do  no 
more  than  encourage  inspectors  from 
different  programs  to  coordinate 
inspections  to  reduce  the  burden  on 
facilities.  Thus,  we  are  making  no 
change  to  the  regulations. 

Comment:  Commenters  also  suggested 
that  we  change  §  493.1775(d)  to  read: 
"*   •   "payments  for  laboratory  services 
to  the  laboratory  or  *    *   *  "  to  ensure 
that  a  suspension  of  Medicare  payments 
for  laboratory  services  by  a  provider 
could  not  result  in  the  suspension  of 
payments  for  any  non-laboratory 
services. 

Response:  We  are  moving  this 
requirement  from  §  493.1775(d)  to 
§493. 17 73(g).  As  Stated  aoove.  CLIA 
and  Medicare/Medicaid  are  separate 
programs.  Actions  we  take  under  the 
CLIA  program  may  result  in  a  laboratory 
being  unable  to  p>erform  certain  tests. 
We  notify  the  Medicare  and  Medicaid 
programs,  as  appropriate,  of  any  action 
we  take  to  suspend,  limit  or  revoke  the 


Federal   Register/ Vol,   63,  \o,   93    Thursday    M 


d  \    1  • 


i99B/SiilM  mad  Kagulation' 


26727 


CLIA  certificate,  which  may  have  an 
impact  on  the  facility's  overall 
participation  in  Medicare/Medicaid. 

Comment:  One  commenter  suggested 
that  we  change  §  493  1 7Rn(b)(4)(ii)  to 
ensure  that  inspection  reports  from 
accreditation  bodies  are  readily 
available  to  inspectors. 

Response:  The  current  regislntion'^ 
require  that  an  accredi'ing  organization 
submit  pertinent  information  to  HCFA. 
which  includes  inspection  reports  from 
the  accreditation  organization's  surveys. 
We  find  that  performing  validation 
inspections  without  prior  knowledge  of 
the  organization's  findings  offers  a  more 
unbiased  approach  for  our  sur\  eyors 
than  performing  inspections  with  prior 
knowledge.  Therefore,  inspection 
reports  from  accreditation  organizations 
are  not  normally  made  a\ailable  to 
surveyors  before  they  perform 
validation  inspections.  However,  these 
reports  are  used  in  the  comparability 
review  of  the  organization's  inspection. 

Comment:  Some  commenters  urged  us 
to  approve  the  College  of  American 
Patliologists  as  an  accrediting 
organization,  so  that  laboratories  that 
are  accredited  by  this  organization  will 
meet  CLIA  requirements. 

Response:  HCFA  approved  the 
College  of  American  Pathologists  as  an 
atxreditation  organization  (see  notice 
published  February  9,  1995  in  the 
Federal  Register  at  60  FR  7774).  Five 
otner  organizations  have  also  been 
approved  as  accreditation  organizations: 
American  Association  of  Blood  Banks; 
American  Osteopathic  Association; 
American  Society  for  Histocompatibility 
and  Immunogenetics;  Commission  on 
Office  Laboratory  Accreditation;  and 


Joint  Commission  on  -Accreditation  of 
Health  Care  Organizations 

Comment  Several  commenters 
indicated  that  it  is  possible  for  mobile 
laboratories  providing  services  in  more 
than  one  State  to  operate  imder  one 
certificate.  They  questioned  which  State 
would  have  the  responsibility  to  inspect 
the  laboratones. 

Fesponse:  When  a  mobile  laboratory 
provides  ser\ice  in  more  than  one  State 
under  one  certificate,  the  State  in  which 
the  laboratory's  home  base  is  located 
has  the  responsibility  to  ascertain 
compliance  with  the  regulations.  This 
may  involve  contacting  other  State 
survey  agencies  and  coordinating  survey 
activity  or  scheduling  the  survey  to 
coincide  with  testing  performed  in  the 
State  in  which  the  home  base  is  located. 

Comment:  Another  commenter 
suggested  that  we  inspect  a  mobile 
laboratory  when  it  reaches  a  specific 
mileage  limit. 

Response:  Section  353(g)(2)  of  the 
Public  Health  Service  Act  requires  that 
we  conduct  inspections  on  a  biennial 
basis  or  with  such  other  frequency  as 
the  Secretary  determines  to  be  necessary 
to  assure  compliance  with  CLIA 
requirements  and  standards.  While 
there  is  latitude  in  determining 
frequency  of  inspection,  we  believe  the 
assurance  of  accurate  testing  is 
independent  of  mileage  traveled. 
Therefore,  we  will  continue  to  inspect 
mobile  laboratories  with  the  same 
freqi!Pnr\'  as  other  types  of  laboratories. 

Contorming  Changes 

To  avoid  the  continued  use  of  an 
overly  long  term  in  the  text  of  the 
regulations,  we  are  adding  a  definition 
for  the  term,  "State  licensure  program," 


which  means  a  State  laboratory 
licensure  or  approval  program. 


HI    Uaivpr 


)sed  Rulemaking 


We  ordinarily  publish  a  notice  of 
proposed  rulemaiking  in  the  Federal 
Register  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

With  regard  to  all  elements  of  this 
regulation  except  one,  we  are 
responding  to  comments  we  received  in 
previous  rulemaking  documents  and,  in 
response  to  earlier  rules.  Accordingly,  a 
final  rule  is  justified.  The  one  exception 
concerns  the  rewritten  subpart  E.  But 
here,  since  we  are  making  no 
substantive  changes,  but  merely 
condensing  and  reorganizing  content, 
we  believe  that  it  is  unnecessary  and  not 
in  the  public  interest  to  delay  the 
effectiveness  of  this  clarification,  as 
would  happen  were  we  to  issue  a 
proposed  ride. 

Therefore,  we  find  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  to  issue  this  final  rule. 

!\    Rpdesignation  Table 

The  following  table  is  a  guide  to 
readers  in  identifying  the  source  of 
requirements  in  the  final  rule. 


Existing  section 


New  section 


493  501(a)  introductory  text 

493  501(a)(1)  

493  501(a)(2)  

493  501  (tj)  introductofy  text 

493  501(b)(1)  

493  501(b)(2)  „ _ 

493  501(b)(3)  

493  501(b)(4)   

493  501(c)  introductory  text 

493  501(c)(1)  

493  501(c)(2)  

493  501(c)(3)  „ 

493  501(c)(4)  

493  501(c)(5)  

493  50i(ci(6)  

493  501(c)(7)  

493  501(c)(8)  

493  501(c)(9)  

493  501(0(10)  

493  50l(c)(11)  

493  501(0(12)  

493  501(d)  introductory  text 

493  501(d)(1)  

493  501  (d)(2)  


493.551(a) 
493.551(a)(1) 
493.551(a)(2) 
493.551(b) 

493.551(a)(3) 

493.551(a)(3)     "" 

493551(b)(1) 

493.551(b)(2) 

493.553(a) 

493.557(a)(1) 

493  553(a)(1) 

493  553(a)(2)  (i)-(rv)  &  (vi) 

493553(a)(3) 

493557(a)(2) 

493  557(a)(3)  (iH*) 

493  553(a)(4) 

493  553(a)(5) 

493  553(a)(6) 

493567(a)(4) 

493.557(a)(5) 

493  553(a)(2)(v) 

493  553(b) 

493  553(b)(1) 

493.553(b;(2) 
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493  501  (d)(4)  

493  501  (d)(5)  

493.501  (d)(6)  

493  501  (d)(7)  

493  501(d)(8)  

493  501(e)  introductory  text ~ 

493  501(e)(1)  

493  50 1  (e)(2) 

493.501  (e)(3)  

493  501  (e)(4)  

493.503(a) 

493  503(b)(  1 )  

493  503(b)(2)  

493  503(b)(3)  

493  503(b)(4)  

493  504  

493  506(a) 

493  506(b)(1)  ., 

493  506(b)(2)(i)  

493  506(b)(2)(ii)  

493  506(b)(2)(»i)  

493  506(b)(2)(iv)  

493  506(b)(2)(v)  

493  506(b)(2)(v»)  

493  506(b)(2)(vii)  

493  506(0){2)(viii)  ..: 

493  506(b)(3)(i)  - 

493  506(b)(3)(ii)  

493  506(b)(3)(Mi)  

493  506(b)(3)(rv)  

493  506(b)(3)(v)  

493.506(b)(3)(vi)  

493  506(b)(3)(vii)  

493.506(b)(3)(viH)  

493  507(a)  introductofy  text 

493  507(a)(1 )  - 

493.507(a)(2)  

493  507(b) 

493.507(c)  ~ 

493.507(d) 

493.507(e) ~ 

493.507(f) 

493  509(a) 

493  509(b)  

493  509(c)  

493.509(d)  „ 

493.51 1(a)(1)  

493.51 1(a)(2)  

493.51 1  (a)(3)  

493.51 1  (b) 

493.51 1  (c)  

493.51 1(d)  introductofy  text 

493.51 1(d)(1)  

493.51 1(d)(2)  

493.51 1(d)(3)-(4) 

493  51 1(d)(5)  - 

493.51 1  (e) 

493.51 1(f) 

493.51 1(g) 

493.511(h) 

493.51 1  (1)  

493.51 1(j)  

493.513(a)  introductory  text 

493.51 3(a)(1)-(2)  

493.51 3(a)(3)  

493  513(a)(4)  

493.5l3(aT(5)  

493.513(a)(6)  

493.51 3(a)(7)  

493.513(a)(8)  

493.5 1 3(b)(  1  >-(2)  

493.513(c)  introductory  text 

493.513(c)(1)  
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493  553(b)(3) 

493  553(c) 

493  553(d) 

493  561(a)(1) 

493  561(b)  (1H3) 

493  561(a)(2) 

493  559(a) 

493  559(b)(1) 

493  569(b)(4) 

493  559(b)(2)(ii) 

493  569(b)(5) 

493  561(b)(3) 

493  551(b)(4) 

493.551(b)(4) 

493.551  (b)(5)-(6) 

493  561(b)(6) 

493.551(c) 

493  569(b)(2)(i)  &  493.567(a)(1) 

493566(a) 

493  567(a)(3)  (iH"*) 

493.556(b) 

493.567(a)(6) 

493.567(a)(7) 

493  557(a)(8) 

493.567(a)(9) 

493  567(a)(10) 

493.567(a)(11) 

493  566(c)(1) 

493  656(c)(2) 

493  566(c)(3)(i) 

493  565(C)(4) 

493  556(c)(5) 
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493.557(b)(l3) 
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493  563(a)(1) 

493  563(b) 
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493575(C)(4) 
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493575(e) 

493575(f) 

493.575(g)(1)  &(9)(3) 

493.575(h)(1) 

493.575(k) 

493  553(c)  &  493.551(a) 

493.661(a)(1) 

493  551(a)(2) 

493.567(b)(1) 

493.557(b)(2) 

493.657(b)(3) 

493.557(b)(4) 

493.557(b)(5) 

493.651(a)(3) 

493  553(a) 

493.553(a)(1) 


493 
493 
493. 
493 

493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493. 
493 
493 
493 
493. 
493. 
493 
493 
493 
49  3 

4^3 

493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
4  93 
49  3 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
493 
4  93 
493 
4  93 
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613(C)(4)  

513(c)(5)  

513(c)(6)  

513(c)(7)  
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613(d)(1)  
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513(g) 
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619(d)  introOuaory 
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521(a)(2)  
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493  553(a)(2)(i)-{vi) 

493.567(b)(1) 

493.563(a)(3) 

493.553(a)(4) 

493.553(a)(5) 

493.553(a)(6) 

493.553(b)(6) 

493.557(b)(7) 

493.567(b)(8)(i>-(iii) 

493.553(b)(1) 

493.563(b)(2) 

493.563(b)(3) 

493.561(c) 

493.553(d) 

493.561(a)(1) 

493.559(a) 

493.559(b)(1) 

493.559(b)(4) 

493.569(b)(3) 

493.559(b)(5) 

493.557(b)(14) 

493.561(a)(2) 

493.555(a) 

493.555  introductory  text 

493.566(b) 

493.557(b)(9) 

493.557(b)(10) 

493.565(c)  introductory  text 

493.555(c)(1) 

493.555(c)(2) 

493.555(C)(4) 

493.557(b)(11) 

493.657(b)(12) 

493.557(b)(13) 

493.555(c)(3)(ii) 

493.555(c)(5) 

493.563(a)(2)(i>-(ii) 

493.563(b)(1)(2) 

493.563(0(1  )-(2) 

493.565(a) 

493.565(b) 

493.565(C) 

493.S67(b) 

493.S69(b) 

493.571(b)  and  (c) 

493.563(f) 

493.573(a) 

493.573(b) 

493.573(c)(1) 

493.573(c)(2) 

493.573(d)(1)(»i) 

493.573(d)(2)(i)-(iv) 

493.575(a)(2) 

493.575(a)(3) 

493.575(a)(4)  &  (4)(h) 

493.575(b)(1) 

493.575(b)(2) 

493.575(c) 

493.575(d) 

493.575(e) 

493.575(i) 

493.575(h) 

493.575(f) 

493.575(g)(2H3) 

493.575(j)(1H2) 

493.675{k) 

493  i773(ai.  493  '^s^a) 

493.1773(b)(2) 

493.1773(b)(4) 

493.1773(b)(3) 

493.1773(f);  493.1775(b)(1)-(4) 

493.1776(a) 

493.1773(b)(5) 

493.1773(d) 
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493  1775(d)  

493.1776(a)  introductory  text  .. 
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493  1776(a)(4)  (uncoded  text) 
493  1776(b)(1)  


493  1776(b)(2) 

493  1776(b)(3)  

493  1776(b)(4)  
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493.1773(g) 
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493.1773(b)(2) 

493.1773(b)(4) 
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493.1777(a)-(b) 

493.1773(b) 

493.1773(c) 
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493  1 773(d) 

493.1773(e) 

493.1773(g) 

493.1773(a);  493.1780(a) 

493.1773(a),  (t);  493.1780(b) 

493.1773(b) 

493.1773(c) 
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493.1773(d) 

493.1773(g);  493.1780(C) 


V.  Regulatory  Impact  Statement 

A.  General 

Conjistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
throu^  612).  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA.  all  clinical  laboratories  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impart  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1 102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

B.  Provisions  of  the  Final  Regulations 

This  rule  has  been  drafted  in  response 
to  comments  pertaining  to  proficiency 
testing  and  the  CLIA  inspection  process. 
As  our  responses  to  commenters' 
concerns  were  developed,  it  became 
apparent  that  we  were  also  fulfilling  the 
Administrations  regulatory  reform 
initiative.  This  initiative  directs  us  to 
revise  regulations  that  are  outdated  or 
otherwise  in  need  of  reform.  We  have, 
therefore,  also  included  subpart  E  of 
part  493  in  this  rule. 


Subpart  E 

Subpart  E  of  part  493  provides  for  the 
accreditation  of  a  laboratory  by  an 
accreditation  organization,  and  the 
exemption  of  laboratories  within  a 
particular  State  from  CUA  requirements 
when  the  accreditation  organization  or 
State  applies  requirements  that  are 
equal  to,  or  more  stringent  than,  the 
CLIA  requirements  taken  as  a  whole. 
Subpart  E  contains  requirements  for 
State  licensure  programs,  accreditation 
organizations,  laboratories  seeking 
deemed  status  by  virtue  of  accreditation 
by  a  HCFA-approved  accreditation 
organization,  and  laboratories  that 
operate  within  a  State  that  HCFA  has 
determined  maintains  requirements  that 
are  equal  to  or  more  stringent  than  the 
CLIA  requirements.  We  are  revising 
subpart  E  by  removing  duplicative 
information.  We  are  reorganizing 
subpart  E  to  distinguish  accreditation 
organization  and  State  licensure 
program  responsibilities  from  those  of 
laboratories.  We  are  combining  common 
requirements  for  accreditation 
organizations  and  Stale  licensure 
programs.  These  actions  will 
accommodate  the  Administration's 
regulatory  reform  initiative.  We  are 
making  no  substantive  changes  to  the 
content  or  the  intent.  Therefore,  we  are 
not  imposing  additional  burden.  The 
relief  established  by  reorganizing  and 
combining  like  requirements  is  not 
quantifiable  but  it  should  aid  in  the 
submission  of  materials  for  approvals 
and  reapprovals. 


Subpart  H 

The  changes  we  are  making  in 
§  493.803(c)  reflect  HCFA's  policy  of  an 
educational  focus  for  proficiency 
testing.  We  are  clarifying  existing 
enforcement  options  in  response  to 
comments  received  concerning  PT 
sanctions.  In  this  rule,  subpart  H 
provides  that,  if  a  laboratory  is  initially 
unsuccessful  in  FT.  it  must  obtain 
technical  assistance,  or  undertake 
training  of  personnel,  or  both,  rather 
than  having  HCFA  impose  principal  or 
alternative  sanctions.  This  affords  the 
laboratory  an  additional  opportunity  to 
correct  the  problem  that  caused  the  FT 
failure,  encouraging  quality  testing  in  a 
more  positive  manner.  We  believe  that 
a  laboratory  should  have  ample 
opportunity  to  investigate  the  reason  for 
its  initial  failure,  to  obtain  the  necessary 
technical  assistance  or  training,  or  both, 
to  correct  the  problems  that  caused  the 
failure  and  implement  a  plan  of  action, 
which  should  prevent  reoccurrence. 
This  requirement  also  exists  in  subpart 
R.  Enforcement  Frocedures.  Frincipal 
and  alternative  sanctions  may  apply  if 
the  laboratory  refuses  to  correct  its 
problems,  has  repeated  compliance 
problems,  or  immediate  jeopardy  exists. 
While  this  educational  approach  has 
always  been  a  viable  option,  based  on 
comments  received  on  previous 
rulemaking,  we  believe  that  it  is 
importartt  to  clarify  that  this  option 
exists  and  will  be  exercised.  We  are 
revising  the  regulation  accordingly. 

We  are  not  imposing  any  additional 
burden  with  this  clarification;  we  are 
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only  identifying  whu.h  of  our 
enforcement  actions  or  options  we 
implement  in  a  panicula.''  cirrumstance 

Subpart  Q 

We  are  eliminating  redundant 

information  by  restructuring  and 
organizing  all  generic  requirements  for 
an  onsite  inspection  into  one  section  of 
the  regulations  In  addition  we  haw 
implemented  the  commenter- 
recommetided  laboratory  self-inspection 
process  (the  Alternate  Quality 
Assessment  Survey).  Although  an  onsite 
inspection  may  not  be  performed,  the 
survey  agency  personnel  must  still 
review  and  evaluate  the  self-inspection 
responses  submitted  by  the  laboratorv 
and  take  any  necessary  action   While 
travel  and  onsite  time  is  eliminated  for 
inspe<:tions  of  these  laboratories,  the 
laboratory  surveyors,  however,  may 
realize  little  or  no  reduction  in  the  time 
spent  on  the  overall  process.  We  expect 
laboratories  that  perform  the  Alternate 
Quality  Assessment  Survey  to  benefit 
from  the  educational  aspects  realized  by 
performing  this  self  evaluative  survey 
and  minimized  disruption  to  their 
activities. 

Our  onsite  survey  process,  which  is 
outcome-oriented,  cor.centrates  on  a 
review  of  each  laboratory's  specifu 
testing  activities  and  its  imparl  on 
patient  health  and  safety  \Ve  are  unable 
to  predict  the  long  term  effects  because 
they  are  dependent  upon  each 
individual  laboratory's  compliance  and 
testing  activities  Although  it  is  difficult 
to  quantify  the  financial  impact  due  to 
the  variability  from  laboratory  to 
laboratory,  we  expect  that  our  collective 
efforts  to  streamline  and  clarify  the 
regulations  may  reduce  the  laboratory 
costs  associated  with  CLIA  in  many 
cases,  without  diminishing  quality. 

C.  Conclusion 

For  these  reasons,  we  have 
determined,  and  the  Secretary  certifies. 


that  this  regulation  does  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  does  not 
ha\p  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1 102(bJ  of  the  Act. 

D  OMB  Review 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

E  Collection  of  Information 

Requirements 

This  final  rule  contains  information 
collections  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  .^ct  of 
1995.  The  title,  description,  and 
respondent  description  of  the 
information  collection  requirements  are 
shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  re\  lewing 
the  collection  of  information 

Section  493  803  and  subpart  Q  (newly 
revised  §§493.1771  through  493,1780 
previously  numbered  §^493  1~75 
through  493.1780)  are  currently 
approved  under  OMB  approval  number 
0938-0612  with  an  expiration  date  of 
April  30,  2001    Subpart  E  (newly 
revised  sections  §§  493.551,  493.553, 
493  555,  493.557,  493.559.  and  493.561, 
which  were  previously  contained  in 
§§493.501.  493  506,  493  513  and 
493.515)  is  currently  approved  under 
OMB  approval  number  0938-0686  with 
an  expiration  of  .April  30,  1999. 

Section  493.803  contains  the 
requirement  that  a  laboratory  must 
successfully  participate  in  a  PT  program 
approved  by  HCFA  for  the  specialties. 


subspecialties,  and  analytes  listed  in  the 
regulation,  if  these  tests  are  performed 
by  the  laboratory.  The  burden  associated 
with  this  requirement  is  the  testing  of 
PT  specimens  and  recording  the  results. 

Subpart  Q  sets  forth  conditions  and 
standards  for  ins{>ection  of  laboratories. 
The  burden  associated  with  inspections 
of  laboratories,  or  alternative 
mechanisms  to  determine  compliance, 
consists  of  retrieving  records  and 
documentation  necessary  for  the 
inspector  to  ascertain  compliance, 
participating  in  entrance  and  exit 
conferences  for  onsite  inspections, 
responding  to  a  statement  of 
deficiencies  that  may  result  from  an 
inspection,  and  documenting  any 
corrective  action. 

Subpart  E  sets  forth  the  requirements 
and  process  for  a  private,  nonprofit 
accreditation  organization  voluntarily 
seeking  approval  under  the  C1.IA 
program  and  a  State  Ucensure  program 
voluntarily  seeking  exemption  for  its 
laboratories  within  the  State  from  the 
CLIA  program.  The  burden  associated 
with  these  sections  is  the  compilation  of 
specific  information  that  must  be 
submitted  for  evaluation  as  well  as  the 
requirements  for  providing  ongoing 
information 

DescnpboD  ot  Re&pondenU. 

Respondents  for  §493.803  and 
subpart  Q,  §§493.1771  through 
493.1780  fall  in  the  categories  of:  small 
businesses  or  organizations,  businesses 
or  other  for-profit,  non-profit 
institutions.  State  and  local 
governments,  and  Federal  agencies. 

Respondents  for  subpart  E, 
§§493.551,  493.553,  493.555,  493.557. 
493.559,  and  493.561  are  private 
nonprofit  accreditation  organizations 
and  State  licensure  programs. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


CFR  section 


SuDoar:  E  493  55 1  through  493.561  .... 

SuDpan  H  493803  

Sutx)art  Q  493  I77i  rhrough  493.1780 


Annual  nunv 
t>er  of  re- 
spondents 


1 1 
63,600 
36,918 


A.n.oua   treauc^cy 


vanes,  as  needed 

3  events  

biennial  


Average  bur- 
den per  re- 
sponse in 
hours 


192 

1 

4 


Annual  twrden 
in  hours 


2112 

190.800 

4.618 


Persons  interested  in  commenting  on 
these  currently  approved  information 
collections  should  send  comments  to 
the  following  address:  Health  C^re 
Financing  Administration,  Office  of 
Information  Services,  Information 
Technology  Investment  Management 


Group,  Room  C2-26-17.  7500  Security 

Boulevard,  Baltimore,  Maryland,  21244- 
1850.  Attn:  HCFA-2239-F 

List  of  Subjects  in  42  CFR  Part  493 

Grant  programs-health.  Health 
facilities,  Laboratories,  Medicaid, 


Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  IV  is  amended  as 
follows: 


•r/Vol.  63.  No.  93/Thursc 


I99e/Rul 


K.-w;  =  :l. 


Mi     M  A  I  v^H  » 


1.  The  authority  citation  for  part  493 
is  revised  to  read  as  follows: 

Authority:  Sec  353  of  the  Public  Health 
Service  Act.  sees.  1102.  1861(e),  the  sentence 
following  sections  1861(s)(ll)  through 
186Us)(lA)  of  the  Social  Security  Act  (42 
US.C  2638.  1302.  1395x(e).  the  sentence 
following  139Sx(s)(11)  through  1395x(s)(16)). 

Subpart  A — Genamt  Provtsions 

94M.2     [Amenoodj 

2.  Sectiuii  4vj.)  2  is  amended  by 
adding  in  alphabetical  order  the 
following  definition  of  State  licensure 
program: 

State  licensure  program  means  a  State 
laboratory  licensure  or  approval 
program 


Siir>t>«<"  t       At  :  re«.!i!n(K>r  by  ,1  Prfvale 
Nonurnt!!  i\,  .  '<Klita!i<ir  Organi/altor 
0»   t  ««»»npf!<  if  l.:rx>«f  ,*ri   ApprovfHl  State 


Dul  uiroujjn  ^yj  o<;l 

new  §§493.551. 
493.557.  493.559. 
493.565.  493.567. 
493.573.  and  493.575 
as  follows: 


14493.501  lhrou^^ 

J.  Sections  4yj. 
are  removed. 

4.  In  subpart  E. 
493.553.493  555. 
493.561.493.563. 
493.569.  493.571, 

are  added  to  read 

493.551     General  requirements  for 

laboratories. 
493.553    Approved  process  (application  and 

reapphcation)  for  accreditation 

organizations  and  State  licensure 

programs. 
493.555     Federal  review  of  laboratory 

requirements. 
493.557    Additional  submission 

requirements. 
493.559    Publication  of  approval  of  deeming 

authority  or  CLLA  exemption. 
493.561     Denial  of  application  or 

reapplication. 
493.563     Validation  inspections — Basis  and 

focus. 
493.565    Selection  for  validation 

inspection — laboratory  responsibilities. 
493  567     Refusal  to  cooperate  with 

validation  inspection. 
493.569    Consequences  of  a  finding  of 

noncompliance  as  a  result  of  a  validation 

insp)ection. 
493.571     Disclosure  of  accreditation.  State 

and  HCFA  validation  inspection  results. 
493.573    Continuing  Federal  oversight  of 

private  nonprofit  accreditation 

organizations  and  approved  State 

licensure  programs. 
493.575     Removal  of  deeming  authority  or 

CLIA  exemption  and  final  determination 

review. 


'^4aJ5i'      -icneral  requirement* for 
lat)oratortes. 

(a)  Applicability.  HCFA  may  deem  a 
laboratory  to  meet  all  applicable  CLIA 
program  requirements  through 
accreditation  by  a  private  nonprofit 
accreditation  program  (that  is,  grant 
deemed  status),  or  may  exempt  from 
CLIA  program  requirements  all  State 
licensed  or  approved  laboratories  in  a 
State  that  has  a  State  licensure  program 
established  by  law.  if  the  following 
conditions  are  met: 

(1)  The  requirements  of  the 
accreditation  organization  or  State 
licensure  program  are  equal  to,  or  more 
stringent  than,  the  CULA  condition-level 
requirements  specified  in  this  part,  and 
the  laboratory  would  meet  the 
condition-level  requirements  if  if  were 
inspected  against  these  requirements. 

(2)  The  accreditation  program  or  the 
State  licensure  program  meets  the 
requirements  of  this  subpart  and  is 
approved  by  HCFA. 

(3)  The  laboratory  authorizes  the 
approved  accreditation  organization  or 
State  licensure  program  to  release  to 
HCFA  all  records  and  information 
required  and  permits  inspections  as 
outlined  in  this  part. 

(b)  Meeting  CLIA  requirements  by 
accreditation.  A  laboratory  seeking  to 
meet  CLIA  requirements  through 
accreditation  by  an  approved 
accreditation  organization  must  do  the 
following: 

(1)  Obtain  a  certificate  of  accreditation 
as  reouired  in  subpart  D  of  this  part. 

(2)  Fay  the  applicable  fees  as  required 
in  subpart  F  of  this  part. 

(3)  Meet  the  proficiency  testing  (PT) 
reouirements  in  subpart  H  of  this  part. 

(4)  Authorize  its  FT  organization  to 
furnish  to  its  accreditation  organization 
the  results  of  the  laboratory's 
participation  in  an  approved  PT 
program  for  the  purpose  of  monitoring 
the  laboratory's  PT  and  for  making  the 
annual  PT  results,  along  with 
explanatory  information  required  to 
interpret  the  PT  results,  available  on  a 
reasonable  basis,  upon  request  of  any 
person.  A  laboratory  that  refuses  to 
authorize  release  of  its  PT  results  is  no 
longer  deemed  to  meet  the  condition- 
level  requirements  and  is  subject  to  a 
full  review  by  HCFA,  in  accordance 
with  subpart  Q  of  this  part,  and  may  be 
subject  to  the  suspension  or  revocation 
of  its  certificate  of  accreditation  under 
§493.1840. 

(5)  Authorize  its  accreditation 
organization  to  release  to  HCFA  or  a 
HCFA  agent  the  laboratory's  PT  results 
that  constitute  unsuccessful 
participation  in  an  approved  PT 
program,  in  accordance  with  the 
definition  of  "unsuccessful 


participation  in  an  approved  PT 
program,"  as  specified  in  §  493.2  of  this 
part,  when  the  laboratory  has  failed  to 
achieve  successful  participation  in  an 
approved  PT  program. 

(6)  Authorize  its  accreditation 
organization  to  release  to  HCFA  a 
notification  of  the  actions  taken  by  the 
organization  as  a  result  of  the 
unsuccessful  participation  m  a  PT 
program  within  30  (i,u '-  of  thf  irnt.fi'inn 
of  the  action.  Based    i.  ;r;;s  iiotifi.  .itui.. 
HCFA  may  take  an  i,:\trst'  k  nnn 
against  a  laboratory  that  tans  ti 
participate  successfully  in  a::  .qifroved 
PT  program. 

(c)  Withdrawal  of  laboratory 
accreditation.  After  an  accreditation 
organization  has  withdrawn  or  r^-voked 
its  accreditation  of  a  laboratory,  the 
laboratory  retains  its  certificate  of 
accreditation  for  45  days  after  the 
laboratory  receives  notice  of  the 
withdrawal  or  revocation  of  the 
accreditation,  or  the  effective  date  of 
any  action  taken  by  HCFA  whichever  is 
earlier 

§  493.  S53     Approval  process  (app^tcstlon 
and  rsappOcatkxi)  for  accrwlttattofi 
organlzattons  and  State  Itcansura 
programs. 

(a)  Information  ret/u/rnd  .^n 
accredi'rttiii!;  nr>jani7.atK)n  that  applies 
or  reap['..t's  n   MCl'.A  for  deeinsnK 
authority,  or  a  S'  I't-  iu  ensure  program 
that  applies  or  reapplies  to  H(:F.^  for 
exemption  from  CLIA  prngran; 
requirements  of  lK,e:;seci  or  appruvt-d 
laboratories  within  ;ne  Strite.  must 
provide  the  following  information: 

(1)  A  detailed  comparison  of  the 
Individual  accreditation,  or  Hcensure  at 
approval  requirements  with  the 
comparable  condition-level 
requirements;  that  is.  a  crosswalk. 

(2)  A  detailed  description  of  the 
inspection  process,  including  the 
following: 

(i)  Frequency  of  inspections. 

(ii)  Copies  of  inspection  forms. 

(iii)  Instructions  and  guidelines 

(iv)  A  description  of  the  review  and 
decision-making  process  of  inspections. 

(v)  A  statement  concerning  whether 
inspections  are  announced  or 
unannounced. 

(vi)  A  description  of  the  steps  taken 
to  monitor  the  correction  of 
deficiencies. 

(3)  A  description  of  the  process  for 
monitoring  PT  performance,  including 
action  to  be  taken  in  response  to 
unsuccessful  participation  in  a  HCF.'K 
approved  PT  program. 

(4)  Procedures  for  responding  to  and 
for  the  investigation  of  complaints 
against  its  laboratories. 
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(5)  A  list  of  all  its  current  laboratories 
and  the  expiration  date  of  their 
accreditation  or  licensure,  as  applicable 

(6)  Procedures  for  making  PT 
information  available  (under  State 
confidentiality  and  disclosure 
requirements,  if  applicable)  including 
explanatory  information  required  to 
interpret  PT  results,  on  a  reasonable 
basis,  upon  request  of  any  person. 

(b)  HCFA  action  on  an  application  or 
reapplication.  If  HCFA  receives  an 
application  or  reapplication  from  an 
accreditation  organization,  or  Slate 
licensure  program.  HCFA  takes  the 
following  actions: 

(1)  HCFA  determines  if  additional 
information  is  necessary  to  make  a 
determination  for  approval  or  denial  of 
the  application  and  notifies  the 
accreditation  organization  or  State  to 
afford  it  an  opportunity  to  provide  the 
additional  information. 

(2)  HCFA  may  visit  the  accreditation 
organization  or  State  licensure  program 
offices  to  review  and  verify  the  policies 
and  procedures  represented  in  its 
application  and  other  information, 
including,  but  not  limited  to,  review 
and  examination  of  documents  and 
interviews  with  staff. 

(3)  HCFA  notifies  the  accreditation 
organization  or  State  licensure  program 
indicating  whether  HCFA  approves  or 
denies  the  request  for  deeming  authority 
or  exemption,  respectively,  and  the 
rationale  for  any  denial. 

(c)  Duration  of  approval.  HCFA 
approval  may  not  exceed  6  years. 

(d)  Withdrawal  of  application.  The 
accreditation  organization  or  State 
licensure  program  may  withdraw  its 
application  at  any  time  befoi^  official 
notification,  specified  at  §493. 553(b)(3). 

§  493.555     Federal  review  o',  laboratory 
requirements. 

HCFA  5  review  of  an  accreditation 
organization  or  State  licensure  program 
includes,  but  is  not  limited  to,  an 
evaluation  of  the  following: 

(a)  Whether  the  organization's  or 
State's  requirements  for  laboratories  are 
equal  to,  or  more  stringent  than,  the 
condition-level  requirements  for 
laboratories. 

(b)  The  organization's  or  State's 
inspection  process  to  determine  the 
comparabil'ty  o'"lhe  full  inspect,  jh  and 
complaint  inspection  procedures  and 
requirements  to  those  of  HCFA, 
including,  bu^  not  limited  to,  inspection 
frequency  and  the  abiUty  to  investigate 
and  respond  to  complaints  against  its 
laboratories. 

(c)  The  organization's  or  State's 
agreement  with  HCFA  that  requires  it  to 
do  the  following: 


(1)  Notify  HCFA  within  30  days  of  the 
action  taken,  of  any  laboratory  that 

has — 

(i)  Had  its  accreditation  or  licensure 

suspended,  withdrawn,  revoked,  or 

limited; 
(ii)  In  any  way  been  sanctioned:  or 
(iii)  Had  any  adverse  action  taken 

against  it. 

(2)  Notify  HCFA  within  10  days  of 
any  deficiency  identified  in  an 
accredited  or  CLIA-exempt  laboratory  if 
the  deficiency  poses  an  immediate 
jeopardy  to  the  laboratory's  patients  or 

a  hazard  to  the  general  public. 

(3)  Notify  HCFA,  within  30  days,  of 
all  newly — 

(i)  Accredited  laboratories  (or 
laboratories  whose  areas  of  specialty/ 
subspecialty  testing  have  changed);  or 

(iif  Licensed  laboratories,  including 
the  specialty/subspecialty  areas  of 
testing. 

(4)  Notify  each  accredited  or  licensed 
laboratory  within  10  days  of  HCFA's 
withdrawal  of  the  organization's 
deeming  authority  or  Stale's  exemption. 

(5)  Provide  HCFA  with  inspection 
schedules,  as  requested,  for  validation 
purposes. 

§493.557     Additional  sub'nission 
requirements. 

(a)  Specific  requirements  for 
accreditation  organizations.  In  addition 
to  the  information  specified  in 
§§493.553  and  493.555,  as  part  of  the 
approval  and  review  process,  an 
accreditation  organization  applying  or 
reapplying  for  deeming  authority  must 
also  provide  the  following: 

(1)  The  specially  or  subspecialty  areas 
for  which  the  organization  is  requesting 
deeming  authority  and  its  mechanism 
for  monitoring  compliance  with  all 
requirements  equivalent  to  condition- 
level  requirements  within  the  scope  of 
the  specially  or  subspecialty  areas. 

(2)  A  description  of  the  organization's 
data  management  and  analysis  system 
with  respect  to  its  inspection  and 
accreditation  decisions,  including  the 
kinds  of  routine  reports  and  tables 
generated  by  the  systems. 

(3)  Derailed  information  concerning 
the  inspection  process,  including,  but 
not  limited  to  the  following: 

(!)  The  size  and  composition  of 
individual  accreditation  inspection 
teams. 

(ii)  Qualifications,  eriucation,  and 
experience  requirements  that  inspectors 
must  meet. 

(iii)  The  content  and  f'^uency  of 
training  provided  to  inipection 
personnel,  including  the  ability  of  the 
organization  to  provide  continuing 
education  and  training  to  inspectors. 

(4)  Procedures  for  removal  or 
withdrawal  of  accreditation  status  for 


laboratories  that  fail  to  meet  the 
organization's  standards. 

(5)  A  proposed  agreement  between 
HCFA  and  the  accreditation 
organization  with  respect  to  the 
notification  requirements  specified  in 
§  493.555(c). 

(6)  Procedures  for  monitoring 
laboratories  found  to  be  out  of 
compliance  with  its  requirements. 
(These  monitoring  procedures  must  be 
used  only  when  the  accreditation 
organization  identifies  noncompliance. 
If  noncompliance  is  identified  through 
validation  inspections,  HCFA  or  a 
HCFA  agent  monitors  corrections,  as 
authorized  at  §  493.565(d)). 

(7)  A  demonstration  of  its  ability  to 
provide  HCFA  with  electronic  data  and 
reports  in  compatible  code,  including 
the  crosswalk  specified  in 

§  493.553(a)(1),  that  are  necessary  for 
effective  validation  and  assessment  of 
the  organization's  inspection  process. 

(8)  A  demonstration  of  its  ability  to 
provide  HCFA  with  electronic  data,  in 
compatible  code,  related  to  the  adverse 
actions  resulting  from  PT  results 
constituting  unsuccessful  participation 
in  PT  programs  as  well  as  data  related 
to  the  PT  failures,  within  30  days  of  the 
initiation  of  adverse  action. 

(9)  A  demonstration  of  its  ability  to 
provide  HCFA  with  electronic  data,  in 
compatible  code,  for  all  accredited 
laboratories,  including  the  area  of 
specialty  or  subspecialty. 

(10)  Information  defining  the 
adequacy  of  numbers  of  staff  and  other 
resources. 

(11)  Information  defining  the 
organization's  ability  to  provide 
adequate  funding  for  performing 
required  inspections. 

(12)  Any  facility-specific  data,  upon 
request  by  HCFA,  which  includes,  but  is 
not  limited  to,  the  following: 

(i)  PT  results  that  constitute 
unsuccessful  participation  in  a  HCFA- 
approved  PT  program. 

(ii)  Notification  of  the  adverse  actions 
or  corrective  actions  imposed  by  the 
accreditation  organization  as  a  result  of 
unsuccessful  PT  participation. 

(13)  An  agreement  to  provide  WTitten 
notification  to  HCFA  at  least  30  days  in 
advance  of  the  ofTective  date  of  any 
proposed  change  in  its  requirements. 

(14)  An  agreement  to  disclose  any 
laboratory's  PT  results  upion  reasonable 
request  by  any  person. 

(b)  Specific  requirements  for  a  State 
licensure  program.  In  addition  to 
requirements  in  §§  493.553  and  493.555, 
as  part  of  the  approval  and  review 
process,  when  a  State  licensure  program 
applies  or  reapplies  for  exemption  from 
the  CLIA  program,  the  State  must  do  tl  e 
following: 
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(1)  Demonstrate  to  HCFA  thr 
enforcement  authority  and 
administrative  structures  and  resources 
adequate  to  enforce  its  laboratory 
requirements. 

(2)  Permit  HCFA  or  a  HCFA  agent  to 
inspect  laboratories  in  the  State. 

(3)  Require  laboratories  in  the  State  to 
submit  to  inspections  by  HCFA  or  a 
HCFA  a^ent  as  a  condition  of  licensure 
or  approval. 

(4)  Agree  to  pay  the  cost  of  the 
validation  program  admmistered  in  that 
State  as  spetJifiod  in  §§493  645(a)  and 
4g3.646(b). 

(5)  Take  appropriate  enforcement 
action  against  laboratories  found  by 
HCFA  not  to  be  in  compliance  with 
requirements  equivalent  to  CLIA 
requirements. 

(6)  Submit  for  Medicare  and  Medicaid 
payment  purposes,  a  list  of  the 
specialties  and  subspecialties  of  tests 
performed  by  each  laboratory. 

(7)  Submit  a  written  presentation  that 
demonstrates  the  agency's  ability  to 
furnish  HCFA  with  electronic  data  in 
compatible  code,  including  the 
crosswalk  specified  in  §  493.553(a)(1). 

(8)  Submit  a  statement  acknowledging 
that  the  State  will  notify  HCFA  through 
electronic  transmission  of  the  following: 

(i)  Any  laboratory  that  has  had  its 
licensure  or  approval  revoked  or 
withdrawn  or  has  been  in  any  way 
sanctioned  by  the  State  within  30  days 
of  taking  the  action. 

(ii)  Changes  in  licensure  or  inspection 
requirements. 

(\i\]  Changes  in  specialties  or 
subspecialties  under  which  any  licensed 
laboratory  in  the  State  performs  testing. 

(9)  Provide  information  for  the  review 
of  the  State's  enforcement  procedures 
for  laboratories  found  to  be  out  of 
compliance  with  the  State's 
reouirements. 

(10)  Submit  information  that 
demonstrates  the  ability  of  the  State  to 
provide  HCFA  with  the  following: 

(i)  Electronic  data  and  reports  in 
compatible  code  with  the  adverse  or 
corrective  actions  resulting  from  PT 
results  that  constitute  unsuccessful 
participation  in  PT  programs. 

(ii)  Other  data  that  HCFA  determines 
are  necessary  for  validation  and 
assessment  of  the  State's  inspection 
process  requirements, 

(11)  Agree  to  provide  HCFA  with 
written  notification  of  any  changes  in  its 
licensure/approval  and  inspection 
reouirements. 

(12)  Agree  to  disclose  any  laboratory's 
PT  results  in  accordance  with  a  State's 
confidentiality  requirements 

(13)  Agree  to  take  the  appropriate 
enforcement  action  against  laboratories 
found  by  HCFA  not  to  be  in  compliance 


with  requirements  comparable  to 
condition-level  requirements  and  report 
these  enforcement  actions  to  HCFA. 
(14)  If  approved,  reapply  to  HCFA 
every  2  years  to  renew  its  exempt  status 
and  to  renew  its  agreement  to  pay  the 
cost  of  the  HCFA-administered 
validation  program  in  that  State 

$  493.559    Publication  of  approval  ot 
deeming  authority  or  CLIA  exernption 

(a)  Motice  of  deewinji  authority  or 
exemption  HCFA  publishes  a  notice  in 
the  Federal  Register  when  it  grants 
deeming  authority  to  an  accreditation 
organization  or  exemption  to  a  State 
licensure  program. 

(b)  Contents  of  notice.  The  notice 
includes  the  following: 

(1)  The  name  of  the  accreditation 
organization  or  State  licensure  program. 

(2)  For  an  accreditation  organization: 
(i)  The  specific  specialty  or 

subspecialty  areas  for  which  it  is 
granted  deeming  authority. 

(ii)  A  description  of  how  the 
accreditation  organization  provides 
reasonable  assurance  to  HCFA  that  a 
laboratory  accredited  by  the 
organization  meets  CLIA  requirements 
equivalent  to  those  in  this  part  and 
would  meet  CLIA  requirements  if  the 
laboratory  had  not  been  granted  deemed 
status,  but  had  been  inspected  against 
condition-level  requirements. 

(3)  For  a  State  licensure  program,  a 
description  of  how  the  laboratory 
requirements  of  the  State  are  equal  to, 
or  more  stringent  than,  those  specified 
in  this  part. 

(4)  Tne  basis  for  granting  deeming 
authority  or  exemption. 

(5)  The  term  of  approval,  not  to 
exceed  6  years 

f  4M.S61     Oef'.iai  o(  application  or 

,ai  i,t,^,r,sideratJon  of  denial  (1)  If 
HCFA  denies  a  request  for  approval,  an 
accreditation  organization  or  State 
licensure  program  may  request,  within 
60  days  of  the  notification  of  denial,  that 
HCFA  reconsider  its  original  application 
or  application  for  renewal,  in 
accordance  with  part  488,  subpart  D. 

(2)  If  the  accreditation  organization  or 
State  licensure  program  requests  a 
reconsideration  of  HCFA's 
determination  to  deny  its  request  for 
approval  or  reapproval.  it  may  not 
submit  a  new  application  until  HCFA 
issues  a  final  reconsideration 
determination 

(b)  Resubmitta]  of  a  request  for 
approval —  accreditation  organization. 
An  accreditation  organization  may 
resubmit  a  request  for  approval  if  a  final 
reconsideration  determination  is  not 
pending  and  the  accreditation  program 
meets  the  following  conditions: 


(1)  It  has  revised  its  accreditation 
program  to  address  the  rationale  for 
denial  of  its  previous  request. 

(2)  It  demonstrates  that  it  can  provide 
reasonable  assurance  that  its  accredited 
facilities  meet  condition-level 
requirements. 

(3)  It  resubmits  the  application  in  its 
entirety. 

(c)  Resubmitta!  of  request  for 
approval — State  licensure  program.  The 
State  licensure  program  may  resubmit  a 
request  for  approval  if  a  final 
reconsideration  determination  is  not 
pending  and  it  has  taken  the  necessary 
action  to  address  the  rationale  for  any 
previous  denial 

§  493  563     Validation  inspections — Basis 

and  focus 

laj  basis  for  validation  inspection — (1) 
Laboratory  with  a  certificate  of 
accreditation  (i)  HCFA  or  a  HCFA  agent 
may  conduct  an  inspection  of  an 
accredited  laboratory  that  has  been 
issued  a  certificate  of  accreditation  on  a 
representative  sample  basis  or  in 
response  to  a  substantial  allegation  of 
noncompliance. 

(ii)  HCFA  uses  the  results  of  these 
inspections  to  validate  the  accreditation 
organization's  accreditation  process. 

(2)  Laboratory  in  a  State  with  an 
approved  State  licensure  program  (i) 
HCFA  or  a  HCFA  agent  may  conduct  an 
inspection  of  any  laboratory  in  a  State 
with  an  approved  State  licensure 
program  on  a  representative  sample 
basis  or  in  response  to  a  substantial 
allegation  of  noncompliance 

(ii)  The  results  of  these  inspections 
are  used  to  validate  the  appropriateness 
of  the  exemption  of  that  State's  licensed 
or  approved  laboratories  from  CLL\ 
program  requirements. 

fb)  Validation  inspection  conducted 
on  a  representative  sample  basis.  (1)  If 
HCF"A  or  a  HCFA  agent  conducts  a 
validation  inspection  on  a 
representative  sample  basis,  the 
inspection  is  comprehensive,  addressing 
all  condition-level  requirements,  or  it 
may  be  focused  on  a  specific  condition- 
level  requirement. 

(2)  The  number  of  laboratories 
sampled  is  sufficient  to  allow  a 
reasonable  estimate  of  the  performahce 
of  the  accreditation  organization  or 
State. 

(c)  Validation  inspection  conducted 
in  response  to  a  substantial  allegation  of 
noncompliance.  (1)  If  HCFA  or  a  HCFA 
agent  conducts  a  validation  inspection 
in  response  to  a  substantial  allegation  of 
noncompliance,  the  inspection  focuses 
on  any  condition-level  requirement  that 
HCFA  determines  to  be  related  to  the 
allegation. 
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(2)  If  HCFA  or  a  HCFA  agent 
substantiates  a  deficiency  and 
determines  that  the  laboratorv  is  out  of 
compliance  with  any  condition-level 
requirement.  HCFA  or  a  HCFA  agent 
conducts  a  full  CLIA  insp«:Uon. 

(d)  Inspection  of  operations  and 
offices.  As  pari  of  the  validation  review 
process,  HCFA  may  conduct  an  onsite 
inspection  of  the  operations  and  offices 
to  verif\-  the  following: 

(1)  The  accreditation  organization's 
representations  and  to  assess  the 
accreditation  organization  s  compliance 
with  its  own  policies  and  procedures 

(2)  The  State's  representations  and  to 
assess  the  States  compliance  with  its 
own  policies  and  procedures,  mcluding 
verification  of  State  enfon;ement  actions 
taken  on  the  basis  of  validation 
inspections  performed  bv  HCF,^  or  a 
HCFA  agent 

(e)  Onsite  mspt-ction  ot  an 
accreditation  organization  An  onsite 
inspection  of  an  accreditation 
orgar-ization  mav  include,  but  is  not 
limited  to,  the  following: 

(1 )  A  review  of  documents 

(2)  An  audit  of  meetings  concerning 
the  accj^ditation  process 

(31  Evaluation  of  accreditation 
inspection  results  and  the  accreditation 
decision-making  process 

(4)  Interviews  with  the  accreditation 
organization's  staff. 

(fl  Onsite  inspection  of  a  State 
licensure  program  An  onsite  inspection 
of  a  State  licensure  program  office  ma\ 
include,  but  is  not  limited  to,  the 
following; 

(1)  A  review  of  documents. 

(2)  .^n  audit  ofjtieetings  concerning 
the  licensure  or  approval  process 

{^]  Evaluation  of^State  inspection 
results  and  the  licensure  or  approval 
def:ision-making  process 

(4)  Interviews  with  State  employees. 

§  493.565     Selection  for  validation 
Inspection — laboratory  responsibilities. 

A  laboratorv-  selected  for  a  validation 
inspection  must  do  the  following: 

(a)  .Authorize  its  accreditation 
organization  or  State  licensure  program. 
as  applicable,  to  release  to  HCFA  or  a 
HCFA  agent,  on  a  confidential  basis,  a 
copy  of  the  lat>oratorv's  most  recent  full, 
and  any  subsequent  partial  inspection 

(b)  .Authorize  HCFA  or  a  HCFA  agent 
to  conduct  a  validation  inspection 

(c)  Provide  HCFA  or  a  HCFA  agent 
with  access  to  all  facilities,  equipment, 
materials,  records,  and  information  that 
HC:FA  or  a  HCF.A  agent  determines  have 
a  bearing  on  whether  the  laboratory  is 
being  operated  in  accordance  with  the 
requirements  of  this  part,  and  permit 
HCFA  or  a  HCF.A  agent  to  copy  material 
or  require  the  laboratory  to  submit 
material. 


(d)  If  the  laboratorv  possesses  a  valid 
certificate  of  accreditation,  authorize 
HCF.A  or  a  UC¥A  agent  to  monitor  the 
correction  of  anv  deficiencies  found 
through  the  validation  inspection. 

§  493.567     Refusal  to  cooperate  with 
validation  inspection, 
(a)  Laboratory  with  a  certificate  of 

accreditation.  (1)  A  laboratory  with  a 
certificate  of  accreditation  that  refuses 
to  cooperate  with  a  validation 
inspection  by  failing  to  comply  with  the 

requirements  in  §493.565 — 

ill  Is  subiect  to  full  re\iew  by  HCFA 
or  a  HCFA  agent,  in  accordance  with 
this  part:  and 

(iij  Mav  be  subject  to  suspension, 
revocation,  or  limitation  of  its  certificate 
of  accreditation  under  this  part 

(2)  A  laboratory  with  a  certificate  of 
accreditation  is  again  deemed  to  meet 
the  condition-level  requirements  bv 
virtue  of  Its  accreditation  when  the 
following  conditions  exist 

(i|  The  laboratory  withdraws  an\  prior 
refusal  to  authorize  its  accreditation 
organization  to  release  a  copy  of  the 
laboratory's  current  accreditation 
inspection,  PT  results,  or  notification  of 
any  adverse  actions  resulting  from  PT 
failure. 

(ii)  The  laboratory  withdraws  any 
prior  refusal  to  allow  a  validation 
inspection 

I'll)  HCFA  finds  that  the  laboratory 
meets  all  the  condition-level 
requirements. 

(b,l  CLIA -exempt  laboraton,    If  a  CLIA- 
exempt  laboratory  fails  to  complv  with 
the  requirements  specified  in  <5  4Q3.565, 
HCFA  notifies  the  State  of  tne 
laboratory's  failure  to  meet  the 
requirements. 

§  493.569  Consequences  of  a  finding  of 
noncompliance  as  a  result  of  a  validation 
inspection. 

(a)  Laboratory  with  a  certificate-  of 
accreditation-  If  a  validation  inspection 
results  in  a  finding  that  the  accredited 
laboratorv  is  out  of  compliance  with  one 
or  more  condition-level  requirements, 
the  laboratory  is  subiect  to — 

(1)  The  same  requirements  and  survey 
and  enforcement  processes  applied  to 
laboratories  that  are  not  accredited  and 
that  are  found  out  of  compliance 
following  an  inspection  under  this  part; 
and 

(2)  Full  review  by  HCFA.  in 
accordance  with  this  part:  that  is,  the 
laboratory  is  subiect  to  the  principal  and 
alternative  sanctions  in  §493.1806. 

(bj  CUA-exempt  iahoratory.Ua 
validation  inspection  results  in  a 
finding  that  a  CLIA-exempt  laboratory  is 
out  of  compliance  with  one  or  more 
condition-level  requirements,  HCFA 


directs  the  State  to  take  appropriate 
enforcement  action. 

§493.571     Dtsclosu''e  o'  acc'»d<tat)on, 
State  ano  HCf^A  vaiioatior-  .nspectio 
results. 

(aj  Accreditation  organization 
inspection  results.  HCFA  may  discloee 
accreditation  organization  inspection 
results  to  the  pubfic  only  if  the  results 
are  related  to  an  enforcement  action 
taken  bv  the  Secretary. 

(b)  State  inspection  results.  Disclosure 
of  State  inspection  results  is  the 
responsibihty  of  the  approved  State 
licensure  program,  in  accordance  with 
State  law. 

(c)  HCFA  validation  inspection 
results.  HCFA  may  disclose  the  results 
of  all  validation  inspections  conducted 
bv  HCFA  or  its  agent. 

§  493.573     Continuing  FeOei-a'  oyefStpi^'  of 
private  nonprofit  accreditatioi- 
organizations  and  app.'ovec  State  iicensu'e 
programs. 

vHj  Comparability  review.  In  addition 
to  the  initial  review  for  determining 
equivalency  of  specified  organization  or 
State  requirements  to  the  comparable 
condition-level  requirements,  HCFA 
reviews  the  equivalency  of  requirements 
in  the  following  cases: 

(1)  When  HCFA  promulgates  new 
condition-level  requirements. 

(2)  When  HCFA  identifies  an 
accreditation  organization  or  a  State 
licensure  program  whose  requirements 
are  no  longer  equal  to,  or  more  stringent 
than,  condition-level  requirements. 

(3)  When  an  accreditation 
organization  or  State  licensure  program 
adopts  new  requirements. 

(4)  When  an  accreditation 
organization  or  State  hcensure  program 
adopts  changes  to  its  inspection  process, 
as  required  by  §  493.575(b)(1).  as 
applicable. 

15)  Every  6  years,  or  sooner  if  HCFA 
determines  an  earfier  review  is  required. 

Cb)  Validation  review.  Following  the 
end  of  a  validation  review  period,  HCFA 
evaluates  the  validation  inspection 
results  for  each  approved  accreditation 
organization  and  State  Ucensure 
program. 

(c)  Reapplication  procedures.  (1) 
Every  6  years,  or  sooner,  as  determined 
by  HCFA,  an  approved  accreditation 
organization  must  reapply  for  continued 
approval  of  deeming  authority  and  a 
State  licensure  program  must  reapply 
for  continued  approval  of  a  CLIA 
^emption.  HCFA  provides  notice  of  the 
materials  that  must  be  submitted  as  part 
of  the  reapplication  procedure 

(2)  An  accreditation  organization  or 
State  licensure  program  that  does  not 
meet  the  requirements  of  this  subpart,  as 
determined  throu^  a  comparability  or 
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validation  review,  must  furnish  HCFA. 
upon  request,  with  the  reapplication 
materials  HCFA  requests.  HCFA 
establishes  a  deadline  by  which  the 
materials  must  be  submitted. 

(d)  Notice.  (1)  HCFA  provides  written 
notice,  as  appropriate,  to  the  following: 

(i)  An  accreditation  organization 
indicating  that  its  approval  may  be  in 
jeopardy  if  a  comparability  or  validation 
review  reveals  that  it  is  not  meeting  the 
requirements  of  this  subpart  and  HCFA 
is  initiating  a  review  of  the  accreditation 
organization's  deeming  authority. 

(ii)  A  State  licensure  program 
indicating  that  its  CLIA  exemption  may 
be  in  jeopardy  if  a  comparability  or 
validation  review  reveals  that  it  is  not 
meeting  the  requirements  of  this  subpart 
and  that  a  review  is  being  initiated  of 
the  CLIA  exemption  of  the  State's 
laboratories. 

(2)  The  notice  contains  the  following 
information: 

(i)  A  statement  of  the  discrepancies 
that  were  found  as  well  as  other  related 
documentation. 

(ii)  An  explanation  of  HCFA's  review 
process  on  which  the  final 
determination  is  based  and  a 
description  of  the  possible  actions,  as 
specified  in  §493.575,  that  HCFA  may 
iinpo6a  based  on  the  findings  from  the 
comparability  or  validation  review. 

(ill)  A  description  of  the  procedures 
available  if  the  accreditation 
organization  or  State  licensure  program. 
as  applicable,  desires  an  opportunity  to 
explain  or  justify  the  findings  made 
during  the  comparability  or  validation 
review. 

(iv)  The  reapplication  materials  that 
the  accreditation  organization  or  State 
licensure  program  must  submit  and  the 
deadline  for  that  submission 

§  493.575     Removal  of  deeming  aultxjrity  or 
CLIA  axamptlon  and  final  dfltarmlnatlon 
ravlaw 

(a)  HCFA  review.  HCFA  conducts  a 
review  of  the  following: 

(1)  A  deeming  authority  review  of  an 
accreditation  organization's  program  if 
the  comparability  or  validation  review 
produces  findings,  as  described  at 
§493.573.  HCFA  reviews,  as 
appropriate,  the  criteria  described  in 
§§  493.555  and  493.557(a)  to  reevaluate 
whether  the  accreditation  organization 
continues  to  meet  all  these  criteria. 

(2)  An  exemption  review  of  a  State's 
licensure  program  if  the  comparability 
or  validation  review  produces  findings.* 
as  described  at  §493.573.  HCFA 
reviews,  as  appropriate,  the  criteria 
described  in  §§493.555  and  493.557(b) 
to  reevaluate  whether  the  licensure 
program  continues  to  meet  all  these 
criteria. 


(3)  A  review  of  an  accreditation 
organization  or  State  licensure  program, 
at  HCFA's  discretion,  if  validation 
review  findings,  irrespective  of  the  rate 
of  disparity,  indicate  widespread  or 
systematic  problems  in  the 
organization's  accreditation  or  State's 
licensure  process  that  provide  evidence 
that  the  requirements,  taken  as  a  whole, 
are  no  longer  equivalent  to  CLIA 
requirements,  taken  as  a  whole. 

(4)  A  review  of  the  accreditation 
organization  or  State  licensure  program 
whenever  validation  inspection  results 
indicate  a  rate  of  disparity  of  20  percent 
or  more  between  the  findings  of  the 
organization  or  State  and  those  of  HCFA 
or  a  HCFA  agent  for  the  following 
periods: 

(i)  One  year  for  accreditation 
oreanizations. 

(ii)  Two  years  for  State  licensure 
programs. 

(b)  HCFA  action  after  review. 
Following  the  review.  HCFA  may  take 
the  following  action: 

(1)  If  HCFA  determines  that  the 
accreditation  organization  or  State  has 
failed  to  adopt  requirements  equal  to.  or 
more  stringent  than,  CLIA  requirements. 
HCFA  may  give  a  conditional  approval 
for  a  probationary  period  of  its  deeming 
authority  to  an  organization  30  days 
following  the  date  of  HCFA's 
determination,  or  exempt  status  to  a 
State  within  30  days  of  HCFA's 
determination,  both  not  to  exceed  1 
year,  to  afford  the  organization  or  State 
an  opportunity  to  adopt  equal  or  more 
stringent  requirements. 

(2)  If  HCFA  determines  that  there  are 
widespread  or  systematic  problems  in 
the  organization's  or  State's  inspection 
process.  HCFA  may  give  conditional 
approval  during  a  probationary  period, 
not  to  exceed  1  year,  effective  30  days 
following  the  date  of  the  determination. 

(c)  Final  determination.  HCFA  makes 
a  final  determination  as  to  whether  the 
organization  or  State  continues  to  meet 
the  criteria  described  in  this  subpart  and 
issues  a  notice  that  includes  the  reasons 
for  the  determination  to  the  organization 
or  State  within  60  days  after  the  end  of 
any  probationary  period.  This 
determination  is  based  on  an  evaluation 
of  any  of  the  following: 

(1)  The  most  recent  validation 
inspection  and  review  findings.  To 
continue  to  be  approved,  the 
organization  or  State  must  meet  the 
criteria  of  this  subpart. 

(2)  Facility-specific  data,  as  well  as 
other  related  information. 

(3)  The  orga.nization's  or  State's 
inspection  procedures,  surveyors' 
qualifications,  ongoing  education, 
training,  and  composition  of  inspection 
teams. 


(4)  The  organization's  accreditation 
requirements,  or  the  State's  licensure  or 
approval  requirements. 

(d)  Date  of  withdrawal  of  approval. 
HCFA  may  withdraw  its  approval  of  the 
accreditation  organization  or  State 
licensure  program,  effective  30  days 
from  the  date  of  written  notice  to  the 
organization  or  State  of  this  proposed 
action,  if  improvements  acceptable  to 
HCFA  have  not  been  made  during  the 
probationary  period. 

(e)  Continuation  of  validation 
inspections  The  existence  of  any 
validation  review,  probationary  status, 
or  any  other  action,  such  as  a  deeming 
authority  review,  by  HCFA  does  not 
affect  or  limit  the  conduct  of  any 
validation  inspection. 

(f)  Federal  Register  notice  HCFA 
publishes  a  notice  in  the  Federal 
Register  containing  a  lustification  for 
removing  the  deeming  authontv  from  an 
accreditation  organization,  or  the  CLIA- 
exempt  status  of  a  State  licensure 
program. 

(g)  Withdrawal  of  approval-effect  on 
laboratory  status — (1)  Accredited 
laboratory.  After  HCFA  withdraws 
approval  of  an  accreditation 
organization 'is  deeming  authority,  the 
certificate  of  accreditation  of  each 
a^ected  laboratory  continues  in  effect 
for  60  days  after  it  receives  notification 
of  the  withdrawal  of  approval. 

(2)  CUA-exempt  laboratory.  After 
HCFA  withdraws  approval  of  a  State 
licensure  program,  the  exempt  status  of 
each  licensed  or  approved  laboratory  in 
the  State  continues  in  effect  for  60  days 
after  a  laboratory  receires  notification 
from  the  State  of  the  withdrawal  of 
HCFA's  approval  of  the  program. 

(3)  Extension.  After  HCFA  withdraws 
approval  of  an  accreditation 
organization  or  State  licensure  program, 
HCFA  may  extend  the  period  for  an 
additional  60  days  for  a  laboratory  if  it 
determines  that  the  laboratory 
submitted  an  application  for 
accreditation  to  an  approved 
accreditation  organization  or  an 
application  for  the  appropriate 
certificate  to  HCFA  or  a  HCFA  agent 
before  the  initial  60-day  period  ends. 

(h)  Immediate  jeopardy  to  patients. 
(1)  If  at  any  time  HCFA  determines  that 
the  continued  approval  of  deeming 
authority  of  any  accreditation 
organization  poses  immediate  jeopardy 
to  the  patients  of  the  laboratories 
accredited  by  the  organization,  or 
continued  approval  otherwise 
constitutes  a  significant  hazard  to  the 
public  health.  HCFA  may  immediately 
withdraw  the  approval  of  deeming 
authority  for  that  accreditation 
organization. 
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(2)  If  at  any  time  HCFA  determines 
that  the  continued  approval  of  a  State 
licensure  program  poses  immediate 
jeopardy  to  the  patients  of  the 
laboratories  in  that  State,  or  continued 
approval  otherwise  constitutes  a 
significant  hazard  to  the  public  health. 
HCFA  may  immediately  withdraw  the 
approval  of  that  State  licensure 
program. 

[i]  Failure  to  pavfees  HCF,*i 
withdraws  the  approval  of  a  State 
licensure  program  if  the  State  fails  to 
pay  the  applicable  fees,  as  specified  in 
§§ 493.645(a)  and  493  646(b). 

(j)  State  refusal  to  take  enforcement 
action.  (1)  HCFA  may  withdraw 
approval  of  a  State  licensure  program  if 
the  State  refuses  to  tai^e  enforcement 
action  against  a  laboratory  in  that  State 
when  HCFA  determines  it  to  t>e 
necessary. 

(2)  A  laboratory  that  is  m  a  State  in 
which  HCFA  has  withdrawn  program 
approval  is  subject  to  the  same 
requirements  and  survey  and 
enforcement  prcK:esses  that  are  applied 
to  a  laboratory  that  is  not  exempt  from 
CLL*i.  requirements 

(k)  Request  for  reconsideration  Any 
accreditation  organization  or  State  that 
is  dis.satisfied  with  a  determination  to 
withdraw  approyal  of  its  deeming 
authority  or  remove  approval  of  its  Stale 
licensure  program,  as  applicable,  may 
request  that  HCF.'\  reconsider  the 
determination,  in  accordance  with 
subpart  D  of  part  488 

Subpart  H — Participation  In  Proficiency 
Testing  for  Laboratories  Performing 
Tests  of  Moderate  Complexity 
(Including  the  Subcategory),  High 
Complexity,  or  Any  Combination  of 
These  Tests 

5.  In  §493.803,  paragraph  (b)  is 
revised  and  a  new  paragraph  (c)  is 

added  to  read  as  follows 

§  493.803    Condition;  Successtut 

participation. 

•  •  •  •         * 

(b)  Except  as  specified  in  paragraph 
(c)  of  this  section,  if  a  laboratory  fails  to 
participate  successfully  in  proficiency 
testing  for  a  given  specialty, 
subspecialty,  analyte  or  test,  as  defined 
in  this  section,  or  fails  to  take  remedial 
action  when  an  individual  fails 
gynecologic  cytology.  HCFA  imposes 
sanctions,  as  specified  in  subpart  R  of 
this  part. 

(c)  If  a  laboratory-  fails  to  perform 
successfully  in  a  HCFA-appToved 
proficiency  testing  program,  for  the 
initial  unsuccesshil  performance.  HCFA 
may  direct  the  laboratory  to  undertake 
training  of  its  personnel  or  to  obtain 
technical  assistance,  or  both,  rather  than 


imposing  alternative  or  principle 
sanctions  except  when  one  or  more  of 
the  following  conditions  exists: 

(1)  There  is  immediate  jeopardy  to 
patient  health  and  safety. 

(2)  The  iaboratorv  faiis  to  provide 
HCFA  or  a  HCFA  agent  w  ith  satisfactory 
evidence  that  it  has  taken  steps  to 
correct  the  problem  identified  by  the 
unsuccessful  proficiency  testing 
performance 

(3)  The  laboratory  has  a  poor 
compliance  history. 

Subpart  Q — Inspection 

6.  In  subpart  Q  new  §§493.1771  and 
493.1773  are  added  to  read  as  follows: 

§493.1771     Condition:  Inspection 
requirements  applicable  to  all  CLIA-certlfled 
and  CLIA-exempt  laboratories. 

(a)  Each  laboratory  issued  a  CLIA 
certificate  must  meet  the  requirements 
in  §493.1773  and  the  specific 
requirements  for  its  certificate  type,  as 
specified  in  §§493  177,^  through 
493.1780. 

(b)  All  CLIA-exempt  laboratories  must 
comply  with  the  inspection 
requirements  in  §§  493  1773  and 

493  1780  when  applicable. 

§493.1773    Standard:  Basic  inspection 
requirements  for  all  laboratories  Issued  a 
CLIA  certificate  and  CUA-exempt 
laboratories. 

(at  A  laboratory  issued  a  certificate 
must  permit  HCFA  or  a  HCFA  agent  to 
conduct  an  inspection  to  assess  the 
laboratory's  compliance  with  the 
requirements  of  this  part  A  CLIA- 
exempt  laboratory  and  a  laboratory  that 
requests,  or  is  issued  a  certificate  of 
accreditation,  must  permit  HCFA  or  a 
HCF.^  agent  to  conduct  validation  and 
complaint  inspections 

(bj  General  requirements:  As  part  of 
the  inspection  process.  HCFA  or  a 
HCFA  agent  may  require  tiie  laboratory 
to  do  the  following 

( 1 )  Test  samples,  including 
proficiency  testing  samples,  or  perform 
procedures 

(2)  Permit  interviews  of  all  personnel 
concerning  the  laboratory's  compliance 
with  the  applicable  requirements  of  this 
part. 

(3)  Permit  laboratory  personnel  to  be 
observed  performing  all  phases  of  the 
total  testing  process  (preanalytic, 
anaKlic,  and  postanaKtic) 

(4)  Permit  HCFA  or  a  HCFA  agent 
access  to  all  areas  encompassed  under 
the  certificate  including,  but  not  limited 
to,  the  following: 

(i)  Specimen  procurement  and 
processing  areas. 

(ii)  Storage  facilities  for  specimens. 
reagents,  supplies,  records,  and  reports. 


(iii)  Testing  and  reporting  areas. 

(5)  Provide  HCFA  or  a  HCFA  agent 
with  copies  or  exact  duplicates  of  all 
records  and  data  it  requires. 

(c)  Accessible  records  and  data:  A 
laboratory  must  have  all  records  and 
data  accessible  and  retrievable  within  a 
reasonable  time  frame  during  the  course 
of  the  insf)ection. 

(d)  Requirement  to  provide 
information  and  data:  A  laboratory  must 
provide,  upon  request,  all  information 
and  data  needed  by  HCFA  or  a  HCFA 
agent  to  make  a  determination  of  the 
laboratory's  compliance  with  the 
applicable  requirements  of  this  part. 

(e)  Reinspection:  HCFA  or  a  HCFA 
agent  may  reinspect  a  laboratory  at  any 
time  to  evaluate  the  ability  of  the 
laboratory  to  provide  accurate  and 
reliable  test  results. 

(0  Complaint  inspection:  HCFA  or  a 
HCFA  agent  may  conduct  an  inspection 
when  there  are  complaints  alleging 
noncompliance  with  any  of  the 
requirements  of  this  part. 

(g)  Failure  to  permit  an  inspection  or 
reinspection:  Failure  to  permit  HCFA  or 
a  HCFA  agent  to  conduct  an  inspection 
or  reinspection  results  in  the  susjiension 
or  cancellation  of  the  laboratory's 
participation  in  Medicare  and  Medicaid 
for  payment,  and  suspension  or 
limitation  of,  or  action  to  revoke  the 
laboratory's  CLIA  certificate,  in 
accordance  with  subpart  R  of  this  part 

7.  Section  493.1775  is  revised  to  read 
as  follows: 

§493  1775     Standard    inspecito^  o' 
laboratories  issued  a  certificate  ot  wa  vf  o' 
a  certificate  tor  provider-performec 
microscopy  prcx«dures 

■,a;  .-S  ia;>orau)r_\  :,'.at  has  been  issued 
a  certificate  of  waiver  or  a  certificate  for 
provider-performed  microscopy 
procedures  is  not  subject  to  biennial 
inspections. 

(h)  If  necessary,  HCFA  or  a  HCFA 
agent  may  conduct  an  inspection  of  a 
laboratory  issued  a  certificate  of  waiver 
or  a  certificate  for  provider-performed 
microscopy  procedures  at  any  time 
during  the  laboratory's  hours  of 
operation  to  do  the  following: 

(1)  Determine  if  the  laboratory  is 
op>erated  and  testing  is  performed  in  a 
manner  that  does  not  constitute  an 
imminent  and  serious  risk  to  public 
health. 

(2)  Evaluate  a  complaint  from  the 
public. 

(3)  Determine  whether  the  laboratory 
is  performing  tests  beyond  the  scope  of 
the  certificate  held  by  the  laboratory. 

(4)  Collect  information  regarding  the 
appropriateness  of  tests  specified  as 
waived  tests  or  provider-performed 
microscopy  procedures. 
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(c)  The  laboratory  must  comply  v%rith 
the  basic  inspection  requirements  of 
§493.1773. 

$493.1770     [RerT>ov«<5] 

8.  Section  493.1776  is  removed. 

9.  Section  493.1777  is  revised  to  read 
as  follows: 

$493.1777    Standard:  Inspection  of 
m  .'  I'   r  f.s  "^.i'  nave  requested  or  t^a^n 
D«w    sH.i'N!  )    nrtiricate  of  co(np<larK«. 

(a)  Initial  inspection.  (1)  A  laboratory 
issued  a  registration  certiPicate  must 
permit  an  initial  inspection  to  assess  the 
laboratory's  compliance  with  the 
requirements  of  this  part  before  HCFA 
issues  a  certificate  of  compliance. 

(2)  The  inspection  may  occur  at  any 
time  during  the  laboratory's  hours  of 
operation. 

(b)  Subsequent  inspections.  (1)  HCFA 
or  a  HCFA  agent  may  conduct 
subsequent  inspections  on  a  biennial 
basis  or  with  such  other  frequency  as 
HCFA  determines  to  be  necessary  to 
ensure  compliance  with  the 
requirements  of  this  part. 

(2)  HCFA  bases  the  nature  of 
subsequent  inspections  on  the 
laboratory's  compliance  history. 

(c)  Provider- performed  microscopy 
procedures  The  inspection  sample  for 
review  may  include  testing  in  the 
subcategory  of  provider-performed 
microscopy  procedures. 

(d)  Compliance  with  basic  inspection 
requirements.  The  laboratory  must 
comply  with  the  basic  inspection 
requirements  of  §493.1773. 

10.  Section  493.1780  is  revised  to  read 
as  follows: 

54(}Ti7Rr     ^t^rdvi     ---iDectlon  ot  CLIA- 

« trtiTip?  ;dt<- ii  ,is  ■/ 'H>   .It    ,irsoratorles 
r'vji,,is:i'Hj    >•    ssu»»t;  . I  certificate  of 

di  t  'It!:  Mta  >i 

(a)  Validation  inspection.  HCFA  or  a 
HCFA  agent  may  conduct  a  validation 
inspection  of  any  accredited  or  CLIA- 
exempt  laboratory  at  any  time  during  its 
hours  of  operation. 

(b)  Complaint  inspection.  HCFA  or  a 
HCFA  agent  may  conduct  a  complaint 
inspection  of  a  CLlA-exempt  laboratory 
or  a  laboratory  requesting  or  issued  a 
certificate  of  accreditation  at  any  time 
during  its  hours  of  operation  upon 
receiving  a  complaint  applicable  to  the 
requirements  of  this  part. 

(c)  Noncompliance  determination.  If  a 
validation  or  complaint  inspection 
results  in  a  finding  that  the  laboratory 

is  not  in  compliance  with  one  or  more 
condition-level  requirements,  the 
following  actions  occur: 

(1 )  A  laboratory  issued  a  certificate  of 
accreditation  is  subject  to  a  full  review 
by  HCFA.  in  accordance  with  subpart  E 
of  this  part  and  §  488. 1 1  of  this  chapter. 


(2)  A  CLIA-exempt  laboratory  is 
subject  to  appropriate  enforcement 
actions  under  the  approved  State 
licensure  program. 

(d)  Compliance  with  basic  inspection 
requirements.  CLIA-exempt  laboratories 
and  laboratories  requesting  or  issued  a 
certificate  of  accreditation  must  comply 
with  the  basic  inspection  requirements 
in  §493.1773. 

(Catalog  of  Federal  Ooinestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program,  Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.773.  Medicare — 
Hospital  Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated  rw  tr,h«r  n   1997. 
Nancy-A-n  Mm  Iw.ParUf. 
Deputy  Administrator.  Health  Care  Financing 
Administration. 

Dated:  September  18. 1997. 
David  Satcher, 

Director,  Centers  for  Disease  Control  and 
Prevention 

Approved:  February  2.  1998. 
Donna  E.  Shalala, 
Secretary 
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DEPARTMENT  OF  JUSTICE 

48  Cf  R  Par!  2802  and  2846 
[Justice  AcqijilitiO"  Circular  9&-1) 

Amendmen'  to  the  Justice  Acquisition 
Recjuiations  (JAR  Regarding. 

0*>finitions 

AGENCY:  justice  Management  Division. 

Justice. 

ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
(justice  Acquisition  Regulations)  that 
were  published  Thursday.  April  2.  1998 
(63  FR  16118-16136)  The  regulations 
related  to  the  reissuance  of  the  JAR  to 
implement  regulatory  changes  resulting 
from  the  Federal  Acquisition  Reform 
Act.  the  Federal  Acquisition 
Streamlining  Act  and  the 
recommendations  of  the  National 
Performance  Review. 

EFFECTIVE  DATE:  May  14.  1998 

FOfi  FURTHER  INFORMATION  CONTACT: 

Janis  Sposato,  Procurement  Executive. 

Justice  Management  Division  (202)  514- 

3101 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  superseded 


the  1985  version  of  the  JAR  and  all 
amendments  (Justice  Acquisition 
Circulars  85-1  through  97-1)  issued 
prior  to  the  date  of  publication  of  that 

final  rule 

B.  Regulatory  Flexibility  Act 

The  Department  of  Justice  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  USC.  601  et  seq., 
because  th6  amendment  sets  forth  only 
corrections  to  internal  departmental 
procedures 

C.  Paperwork  Reduction  Act 

The  final  rule  imposes  no  new 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511).  All  information 
collection  requirements  have  been 
submitted  to  OMB.  In  those  cases  vvherp 
an  OMB  control  number  has  been 
assigned,  the  control  number  is 
included  in  the  regulation 

list  of  Subjects  in  48  CFR  Parts  2802 
and  2846 

Government  procurement. 
Staphcn  iL  Colgate. 

Assistant  Attorney  General  for  ~ 

Administration 

Accordingly.  48  CFR  parts  2802  and 
2846  are  corrected  by  making  the 
following  correcting  amendments. 

1.  The  authority  citation  for  48  CFR 
Parts  2802  and  2846  continues  to  read 
as  follows: 

Authority:  28  USC.  510;  40  USC.  486(c); 

28  CFR  0  75(i)  and  28  CFR  0.76(i) 

PART  2802— DEFINITIONS  OF  WORDS 
AND  TERMS— {CORRECTED] 

2.  On  page  16121,  in  the  middle  of  the 
first  column,  the  citation  set  forth  as 
Subpart  2.1 — Definitions  in  the  table  of 
contents  of  part  2802  and  in  the 
accompanying  text  which  immediately 
follows,  is  corrected  to  read  as  follows: 

Subpart  2802  1— Definitions 

PART  2802-<3UALITY  ASSURANCE— 
[CORRECTED] 

3.  On  page  16134,  in  the  lower  third 
of  the  third  column,  under  Part  2846.  a 
paragraph  number  and  title  (2846.610. 
General)  are  added  as  set  forth  below,  to 
the  table  of  contents  and  the  text  that 
appears  directly  under  Subpart  2846.6 — 
Material  Inspection  and  Receiving 
reports. 


Federal  Register /Vol.  63.  No.  93/Thursday.  May  14.  1998    Rules  d: 


Rqgoliilioiis 


2673P 


PART  2846— QUALITY  ASSURANCE 

Subpart  2846.6 — Material  Inspection  and 
Receiving  Reports 

2846.601     General. 

Subpart  2846  7— Warranties 

2846.704    Authority  for  use  ot  warranties. 

Subpart  2846.6 — Material  Inspection 
and  Receiving  reports 

§  2846.601     General. 

Bureaus  shall  prescribe  procedures 
aiid  instructions  for  the  use, 
preparation,  and  distribution  of  materia! 
inspection  and  receiving  reports  and 
commercial  shipping  docrument/packing 
lists  to  evidence  Govemnieni 
inspection. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  23 
RIN  1018-AE94 

Amendn>ent  to  Appendix  III  Listing  of 
Bigteaf  Mahogany  Under  the 
Convention  on  International  Trade  In 
Endangered  Species  of  Wild  Fauna 
and  Flora 

AGENCY:  Fish  and  Wildlife  Service. 

interior 

ACTION:  Final  rule. 


SUMMARY:  This  rule  announces  an 
amendment  to  the  Appendix  III  Usting 
of  bigleaf  mahogany  {Sy^Jetenla 
macrophylla]  under  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  ?'auna  and  Flora  {CITES 
or  Convention].  The  species  in  the 
Americas  and  its  logs,  sawn  wood,  and 
veneer  sheets  have  been  included  m 
.Appendix  III  since  November  1995. 
based  on  an  action  by  the  Ckivemment 
of  Costa  Rica.  The  Government  of 
Bolivia  has  recently  supplied 
information  to  the  CITES  Secretariat  to 
independentlv  include  its  population  in 
Appendix  HI  to  support  its  national 
legislation  for  the  species  and  the  need 
for  cooperation  of  other  CITES  countries 
in  controlling  the  international  trade 
The  Serv'ice  will  consider  any 
comments  received  on  whether  to  enter 
a  reservation  on  the  Republic  of 
Bolivia  s  action  for  its  population 
DATES:  The  change  to  the  Appendix  III 
listing  for  the  Bolivian  population  of  the 
species  as  set  forth  in  this  nile  entered 
into  force  on  March  19,  1998,  under  the 


terms  of  the  Convention.  This  rule  is 
effective  on  May  14.  1998 
ADDRESSES:  Fiease  send  correspondence 
concerning  the  amendment  announced 
in  this  rule  to  Chief.  Office  of  Scientific 
Authority.  ARLSQ  750;  U.S   Fish  and 
Wildlife  Service.  Washington.  IX; 
Z0240:  fax  number  703-358-2276. 
Express  and  messenger  deliveries 
should  be  addressed  to  Chief  Office  of 
Scientific  Authontv.  Room  "50.  I'.S. 
Fish  and  Wildlife  Service;  4401  North 
Fairfax  Drive;  Arlington.  Virginia  22203. 

The  text  of  the  Appendix  III 
notification  from  the  Convention's 
Secretariat  is  available  on  request,  and 
related  materials  are  available  for  public 
in?pet:tion  by  appointment  from  8  00 
a.m.  to  4:00  p.m.  Monday  through 
Fridav.  at  the  above  address  m 
Arlington,  Virginia. 

Please  send  certificate/permit 
questions  or  anv  applications 
concerning  this  regulation  to  Chief, 
Office  of  Management  Authority;  U.S. 
Fish  and  Wildlife  Service;  4401  North 
Fairfax  Chive.  Room  700;  Arlington, 
Virginia  22203.  fax  number  703-358- 
2281.  Express  and  messenger  deliveries 
should  be  addressed  to  Chief.  Office  of 
Management  Authontv.  at  that 
Arlington  address 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  Lie'berman.  Chief.  Office  of 
Scientific  Authority,  phone  703-358- 
1708,  fax  703-358-2276,  e-n^ail 

susan lieberman@mail, fws.gov;  or  the 

Office  of  Management  Authority, 
telephone  800-358-2104.  e-mail 
r9oma_cites@mail  fws  gov 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (TIAS  8Z49j  regulates 
international  trade  m  certain  animal  and 
plant  species.  The  species  for  which 
trade  in  particular  specimens  is 
I  ontroiled  are  listed  in  Appendices  1, 11, 
and  III  to  the  Convention.  Appendix  III 
comprises  the  list  of  species  subject  to 
regulation  within  any  CITES  Party 
country  that  has  requested  the 
cooperation  of  the  other  Parties  in 
regulating  international  trade  m  the 
specified  specimens  of  the  species. 

This  rule  revises  the  list  of  CITES 
species  that  is  reproduced  m  the  U.S. 
Code  of  Federal  Regulations  (CFR)  at  50 
CFR  23.23(0  The  current  information 
following  COPIO  (see  below  1  was 
published  m  the  Federal  Register  of 
August  22.  1997  (62  FR  4462"'    As 
advanced  by  the  Government  of  Bolivia 
pursuant  to  Article  XVI  paragraph  1  of 
the  Convention,  the  present  rule 
acknowledges  that  now  both  Bolivia  and 


Costa  Rica  have  added  Swietenia 
macrophylla  (bigleaf  mahogany  [called 
mara  or  caoba))  to  Appendix  ID  in 
support  of  their  domestic  conservation 
measures  and  need  for  cooperation  of 
other  Parties 

The  species  continues  to  be  included 
in  App>endix  III  in  the  Americas  (i.e.. 
South  America,  Central  America,  the 
Caribbean,  and  North  America), 
including  only  its  logs,  sawn  wood,  and 
veneer  sheets  as  the  parts  or  derivatives 
covered  by  the  provisions  of  the 
Convention.  Thus,  products  such  as 
finished  furniture  are  excluded. 
Moreover,  export  of  sf)ecimens  &x)m 
plantations  located  outside  the 
Americas  is  not  regulated.  (At  COPlO  in 
June  1997.  the  categories  saw-logs,  sawn 
wood,  and  veneers  were  revised  slightly 
to  the  above  for  several  such  listings;  cf, 
62  FR  44627.) 

The  CITES  Secretariat  notified  all 
Party  countries  on  December  19, 1997 
(in  Notification  No.  1011),  of  this 
addition  to  Appendix  III  by  Bolivia  of 
their  population  of  this  species.  In 
accordance  with  Article  XVI  p>aragraph 
2,  such  an  amendment  becomes 
effective  90  days  after  notification,  in 
this  case  on  March  19,  1998.  All  the 
shipments  of  bigleaf  mahogany 
originating  from  Bolivia  that  are 
exported  on  or  after  that  date  must  be 
accompanied  by  the  appropriate 
documentation  as  required  by  CITES 
(usually  an  export  permit),  which  is  to 
be  presented  upon  import  to  the  Party 
countries. 

International  trade  in  Appendix  III 
species  and  their  parts  and  derivatives 
that  are  specified  as  being  included 
requires  Uie  issuance  of  either  an  export 
permit,  a  certificate  of  origin,  a  re-export 
certificate,  or  a  pre-Convention 
certificate,  by  the  exporting  or  the  re- 
exporting  Party  An  export  jjermit. 
which  signifies  that  the  specimens  were 
not  obtained  in  contravention  of  the 
laws  of  that  country  for  conservation,  is 
required  if  the  shipment  originates  from 
the  Party  that  added  the  species  to 
Appendix  HI.  in  this  case  Bolivia,  as 
well  as  Costa  Rica,  which  had  earlier 
added  the  species  to  Appendix  HI, 
effective  November  16, 1995  (see 
Federal  Register  of  February  22.  1996. 
61  FR  6793-6795). 

Export  from  the  other  countries  in  the 
Americas  requires  the  issuance  of  either 
a  certificate  from  the  country  of  origin, 
a  certificate  from  the  country  of  re- 
export, or  a  pre-Convention  certificate 
(from  the  country  of  export).  (The 
species  is  native  from  Bolivia  and  Brazil 
to  Mexico.)  These  documents  legally 
verify  either:  (1)  that  the  specimens 
originated  in  a  non-listing  country;  (2) 
that  they  are  being  re-exported  after  a 
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iH^al  iinpurtdtion  in  accordance  with 
CITES;  or  (3)  that  they  were  acquired 
before  the  provisions  of  the  Convention 
applied  to  them.  All  the  countries  of 
South  America,  Central  America,  and 
North  America  and  some  countries  in 
the  Caribbean  are  Parties  to  the 
Convention.  Article  X  of  CITES  and 
Resolution  Conf.  9.5  specify  the 
requirements  for  comparable 
documentation  from  countries  not  party 
to  the  treaty.  The  pre-Convention  date 
for  Swietenia  macrophylla  (bigleaf 
mahogany)  remains  November  16,  1995. 

The  Convention's  Secretariat  and  U.S. 
Office  of  Management  Authority  in  1995 
(and  sometimes  since)  have  inquired 
regarding  ceriificates  of  origin  or 
permits  that  exporting  range  countries 
issue  for  shipments  of  the  specimens  of 
this  species  (i.e..  logs,  sawn  wood,  and 
veneer  sheets).  Responses  have  been 
received  from  Mexico.  Guatemala. 
Belize.  Honduras,  Nicaragua.  Venezuela. 
Peru,  and  Brazil  (c/.  Secretariat's 
December  19,  1997.  Notification  No. 
1004).  Costa  Rica  and  Bolivia,  as  Parties 
listing  the  species  in  Appendix  III.  use 
their  regular  documents  (e.g.,  permits). 
Importation  or  exportation  of  CTTES- 
regulated  plant  specimens  must  be 
through  particular  designated  U.S. 
Department  of  Agriculture  ports  (50  CFR 
24.12),  which  includes  additional  ports 
designated  for  logs  and  lumber.  For 
information  on  the  types  of  documents 
required  for  such  mahogany  importation 
into  the  United  States,  as  well  as 
requests  for  any  documents  needed  for 
such  re-export  or  export  from  the  United 
States,  contact  the  Service's  Office  of 
Management  Authority  (address  and 
phone  number  above). 

Any  Party  at  any  time  may  enter  a 
reservation  on  a  species  (or  pertinent 
population)  added  to  Appendix  III.  A 
Party  that  has  entered  a  reservation  is 
treated  as  a  country  that  is  not  party  to 
the  Convention  with  respect  to  the  trade 
in  the  species  concerned  (until  such 
time  as  that  Party  withdraws  its 
reservation).  The  limited  effects  of  a 
reservation  in  alleviating  importers  and 
exporters  from  documentation 
requirements  with  the  other  CITES 
Parties  were  thoroughly  discussed  in  a 
Federal  Register  notice  on  November 
17.  iqR7  fS2  FR  43924).  In  a  subsequent 
Ft  s   :  1    K:     ster  notice  of  March  28, 
l^on  i  ,  ,  r  IN  -*945:  see  also  53  FR  12497, 
April  14,  1988).  the  Service  made  a 


procedural  change  in  requesting 
comments  about  such  reservations  for 
species  added  to  Appendix  III.  Because 
the  effects  of  such  a  reservation  are 
limited,  emd  there  is  also  no  time  limit 
for  reserving  on  a  species  or  a 
population  added  to  Appendix  m,  a 
proposed  rule  is  not  published  at  the 
time  the  list  in  §  23.23  is  amended. 
Regardless  of  any  U.S.  decision  to  enter 
a  reservation,  this  particular  amendment 
to  Appendix  III  entered  into  force  on 
March  19.  1998.  under  terms  of  the 
Convention.  Publishing  this  rule 
informs  the  public  of  this  international 
action  while  still  affording  those 
interested  the  opportunity  and  time  to 
assess  the  merits  of  entering  a 
reservation.  Therefore,  good  cause  exists 
to  omit  a  proposed-rule  notice  and 
public-comment  process,  since  it  is 
unnecessary  and  contrary  to  the  public 
interest  (5  U.S.C.  553(b)l.  Because 
bigleaf  mahogany  in  the  Americas  was 
added  to  Appendix  III  of  the  Convention 
effective  on  November  16.  1995.  and 
because  of  the  other  reasons  stated 
herein,  the  Service  finds  that  good  cause 
exists  for  making  this  rule  effective 
upon  its  date  of  publication  (5  U.S.C. 
553(d)|.  Accordingly.  50  CFR  23.23(f)  is 
amended  at  the  conclusion  of  this 
document. 

At  the  tenth  meeting  of  the 
Conference  of  the  Parties  to  the 
Convention  (COPlO)  in  June  1997,  the 
United  States  was  among  67  of  112 
Parties  that  voted  to  include  this  species 
in  Appendix  II:  this  60  percent  of  the 
Parties  in  favor,  however,  fell  short  of 
the  two-thirds  majority  needed  for 
adoption  of  the  proposal  (see  the 
Federal  Register  notice  of  August  22, 
1997  162  FR  44627|).  After  the  vote, 
Bolivia  in  plenary  stated  its  intention  to 
include  its  population  of  the  species  in 
Appendix  III  (cf.  Resolution  Conf.  9.25 
(Rev.)|.  The  Service  has  not 
recommended  entering  a  reservation  on 
this  enhanced  status  for  the  Bolivian 
population  of  the  species  in  Appendix 
III.  Consideration  for  doing  so  would  be 
given  if  valid  and  competing  reasons 
are  shown  that  implementation  of  this 
listing  would  be  contrary  to  the  interests 
or  laws  of  the  United  States.  The  Service 
now  solicits  comments  on  whether  to 
enter  a  reservation,  and  particularly 
seeks  any  new  information  that  becomes 
available.  The  Service  will  consider  all 
comments  received,  and  if  appropriate, 


will  consider  recommendini;  that  the 
United  States  submit  a  rt-.Hr\  ition  to  the 
depositary  government  (which  is 

'^wit/prlandl 

(Jther  PrtK  (^iural  Requirements 

The  L)t'pa,tnient  has  determinRrI  that 
changes  to  the  Convention  .^ppHrKiices, 
which  result  fmr;   n  t:    r^  '.'  •>,,.  !'  irties 
to  the  treaty,  d(!  •;  i'  '>"j  i.n-  ii-.-jM.rHtion 
of  Environmental  A^^.'ss;:,.;  is  as 
defined  under  authority  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321-4347).  This  rule  recognizes  the 
Republic  of  Bolivia's  decision  to  include 
one  of  their  native  species  in  CITES 
Appendix  III  and  serves  public  notice  of 
their  decision.  As  such,  this  rulemaking 
does  not  constitute  an  agency  action 
under  the  Administrative  Procedure 
Act. 

This  document  was  prt  ;>  ••»  1  by  Dr. 
Bruce  MacBryde  and  Dr.  Susan 
Lieberman,  Office  of  Scientific 
Authority,  under  the  authority  of  the 
Endangered  Spjecies  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.,  87 
Stat.  884,  as  amended). 

I  ist  i)f  Sub|»H  ts  in  SO  (  KR  Pari  2! 

Endangered  and  threatened  species, 

Pvnrirfe  Trnport?   RnH  Treaties. 

k»'i;uldtion  Pronuiltidtion 

PART  23^    ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  for  the  n'tsuns  s,!  out 
above  in  this  document.  Part  23, 
Subpart  C  of  Title  50  (Chapter  I, 
Subchapter  B)  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora.  27  U.S.T.  1087;  and  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C 
1531  et  seq.]. 

2.  Section  23.23(f]  is  amended  by 
revising  the  entry  of  Swietenia 
macrophylla  under  the  plant  family 
Meliaceae  to  read  as  follows: 

§  23.23     Soecies  listed  in  Appendices  i.  ii. 
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Appendix 


First  listing  date 
(monttVday/year) 
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Family  Meliaceae; 
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III  (Bolivia,  Costa  Rica) 


11/16/95 


Dated  May  5,  1998. 
[>onald  Barry.  « 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks 
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Proposed  Rules 


Federal  Register 
Vol.  63.  No.  93 
Thursday,  May  14.  1998 


Thts  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  0)  these  notices  is  to  give  interested 
persons  an  opportunity  to  partiapate  in  the 
rule  making  prior  to  the  adoption  of  the  tinaJ 
rules 


DEPARTMENT  OF  TRANSP'_^RT  A  nON 
Federal  Aviation  Administration 

14  CFR  Part  1Q 

[Docket  No.  9ri  ^^M     J2-AD] 
RiN2t20-AA«4 

Airworthiness  Directives,  Airbus  Model 
A300,  A310,  and  A300-5C0  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300.  A3 10.  and 
A300-600  series  airplanes.  This 
proposal  would  require  a  one-time 
operational  test  and  repetitive 
funt.Uonal  tests  of  the  free  fall  control 
mechanism  of  the  landing  gear,  to 
ensure  proper  release  of  the  main 
landing  gear  (MLG).  and  corrective 
action,  if  necessary.  This  proposal  also 
would  require  eventual  modification  of 
the  free  fall  control  mechanism  of 
landing  gear,  which  constitutes 
terminating  action  for  the  repetitive 
functional  tests.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  malfunction 
of  the  free  fall  control  mechanism  of  the 
landing  gear,  which  could  result  in  the 
inability  to  extend  the  MLG  in  the  event 
of  failure  of  the  hydraulic  extension 
system, 

DATES:  Comments  must  be  received  by 
June  15.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  9&-NM- 
132-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  WashinKton. 
FORFUR'hER   NFORMATION  COfftACT: 
Norman  B.  .Martenson.  Manager. 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone (425) 227-2110; 
fax  (425)  227-114*1 
SUPO'.  FMPNTAPV  INFORMA'iON. 

Coiiuiieatb  InviteU 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-13-AD.'*  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 


98-NM-132-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France. 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300.  A310,  and  A300-600 
series  airplanes.  The  IXiAC  advises  that 
during  training  flights  on  two  Airbus 
Model  A300  series  airplanes,  the  flight 
crew/^ported  difficulty  in  extending 
the  main  landing  gear  (MLG)  by  means 
of  the  free  fall  control  mechanism  of  the 
landing  gear  The  free  fall  control 
mechanism  allows  the  flight  crew  to 
extend  the  landing  gear  in  the  event  of 
failure  of  the  hydraulic  system  that 
normally  is  used  to  extend  the  landing 
gear.  A  functional  test  of  the  free  fall 
control  mechanism  on  both  airplanes 
revealed  that  this  mechanism  was  rigged 
incorrectly,  which  caused  the  cockpit 
control  handle  of  the  free  fall  control 
mechanism  to  reach  its  mechanical  stop 
before  the  MLG  was  released  for 
extension  by  free  fall.  Malfunction  of 
the  free  fall  control  mechanism,  if  not 
corrected,  could  result  in  the  inability  to 
extend  the  MLG  in  the  event  of  failure 
of  the  hydraulic  extension  system. 

Kxplanatiun  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Airbus 
Industrie  All  operator  Telex  (AOT)  32- 
14,  dated  February  3.  1997.  and 
Revision  01.  dated  March  13.  1997. 
which  describ)e  procedures  or  a  one- 
time operational  test  and  repetitive 
functional  tests  of  the  free  fall  control 
mechanism  of  the  landing  gear,  and 
corrective  action,  if  necessary. 
Procedures  for  the  one-time  operational 
test  of  the  free  fall  control  mechanism 
include  inspecting  the  free  fall  control 
mechanism  of  the  MLG  with  the  landing 
gear  extended  and  the  weight  of  the 
airplane  on  the  landing  gear.  Procedures 
for  the  repetitive  functional  test  of  the 
free  fall  control  mechanism  of  the 
landing  gear  while  the  airplane  is  on 
jacks.  Corrective  actions,  if  necessary, 
including  readjusting  the  telescopic 
rods  of  the  MLG  uplock  of  the  free  fall 
control  mechanism,  or  completely 
rerigging  the  free  fall  control  mechanism 
by  adjusting  specified  components  of 
the  mechanism.  The  AOT  also 
recommends  that  operators  of  airplanes 
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on  which  installation  of  Airbus 
Modification  04443  is  pending  need  not 
accomplish  the  scheduled  operationai 
test  of  the  free  fail  (.ontrol  mechanism 
of  he  landing  k;ear 

The  manufacturer  also  has  issued 
Airbus  Industrie  Service  Bulletins 
A30O-32-O425.  Revision  01;  A310-32- 
2111.  Revision  01:  and  A30O-32-6072. 
Revision  01;  all  dated  October  10.  1997. 
These  service  bulletins  describe 
procedures  for  modification  of  the  free 
fall  control  mechanism  of  the  landing 
gear  on  Airbus  Model  A300.  .^310  and 
A30O-600  series  airplanes  The 
Modification  includes  removing 
telescope  rods  and  cranks  or  crank 
assemblies  from  the  MLG  part  of  the  free 
fall  (.ontrol  mechanism  of  the  landing 
gear,  replacing  the  telescopic  rods  with 
new  parts,  and  replacing  the  cranks  or 
crank  assemblies  with  improved  parts. 
Accomplishment  of  the  modification 
eliminates  the  need  for  the  repetitive 
inspections  descTibed  previsously. 

Accomplishment  of  the  actions 
specified  in  the  AOT's  and  service 
bulletins  descnbed  previously  is 
intended  to  adequately  address  the 
identified  unsafe  condition   The  DC.^C, 
classified  the  AOTs  and  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  direc:tive  97-113- 
322(B)Rl.  dated  December  3.  1997,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France 

F.\.^'s  Conclusions 

These  airplane  models  are 

manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21  2q  of  the  Federal  Aviation 
Regulations  (14  CFR  21,29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  F.AA  informed  of  the  situation 
described  above  The  F.^A  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  .^0  action  is  necessary 
for  products  of  this  tvpe  design  that  are 
certificated  for  operation  in  the  United 
States 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  liltely  to  e.xist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  AOT's  and  the  sen.  see  bulletins 
described  previously. 


Cost  Impact 

The  FAA  estimates  that  24  Model 
.'\300  series  airplanes.  41  Model.  A310 
series  airplanes,  and  61  Model  A300- 
600  series  airplanes  of  U.S.  registry 
would  be  affec:ted  bv  this  proposed  AD. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 

[)roposed  operationai  test,  at  an  average 
abor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  operational  test  on  U.S. 
operators  is  estimated  to  be  $22,680.  or 
S180  per  airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  functional  test,  at  an  average 
labor  rate  of  S60  per  work  hour  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  functional  test  on  U.S. 
operators  is  estimated  to  be  $15,120.  or 
S120  per  airplane,  per  test  cycle. 

It  would  take  approximately  26  work 
hours  per  airplane  to  accomplish  the 
proposed  modification  on  the  Model 
A3no  and  .A300-600  series  airplanes,  at 
an  average  labor  rate  of  S60  per  work 
hour  Required  parts  would  cost 
approximately  $2,630  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  on  U.S. 
operators  of  Model  A300  or  A30O-600 
series  airplanes  is  estimated  to  be 
$356.1.50.  or  $4,190  per  airplane. 

It  would  take  approximately  28  work 
hours  per  airplane  to  accomplish  the 
proposed  modification  on  the  Model 
.A310  series  airplanes,  at  an  average 
labor  rate  of  $60  per  w  ork  hour. 
Required  parts  would  cost 
approximately  $3,710  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  on  U.S. 
operators  of  Model  ,A310  series 
airplanes  is  estimated  to  be  $220,990,  or 
$5,390  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
\  anous  levels  of  govermnent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  .Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 


Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  F*rocedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed   \tnpndment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.-luthonty:  49  U.S.C.  106(g),  40113.  44701. 

I  38  13     [Amenoed; 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

.\irbus  Industrie:  Docket  98-NM-132-AD. 

Applicability:  Model  A300,  A310.  and 
A300-600  series  airplanes:  on  which  Airbus 
Industrie  Modification  02781  has  been 
accomplished,  and  on  which  Airbus 
Industrie  Modification  03433  or  04443  has 
not  been  accomplished,  certificated  in  any 
category 

Note:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
altered,  or  repaired  so  that  the  jjerformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  malfunction  of  the  free  fell 
control  mechanism  of  the  landing  gear, 
which  could  result  in  the  inability  to  extend 
the  main  landing  gear  (MLG)  in  the  event  of 
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fiailure  of  the  hydraulic  extension  system, 
accomplish  the  following: 

(a)  Within  600  flight  hours  after  the 
effective  date  of  this  AD.  perform  a  one-time 
operational  test  of  the  free  fall  control 
mechanism  of  the  landing  gear  to  ensure 
propter  release  of  the  MLC  for  extension  by 
tree  fall,  in  accordance  with  Airbus  Industrie 
All  Operator  Telex  (AOT)  32-14,  dated 
February  3,  1997,  or  Revision  01,  dated 
March  13,  1997.  If  any  discrepancy  is 
detected  in  the  functioning  of  the  free  fall 
control  mechanism  pf  the  landing  gear,  prior 
to  further  flight,  readjust  the  mechanism,  and 
repeat  the  operational  test  in  accordance  with 
the  AOT.  If  any  discrepancy  is  detected  in 
the  second  operational  test,  prior  to  further 
flight,  rerig  the  free  foil  control  mechanism 

in  accordance  with  the  AOT.  and  accomplish 
the  actions  required  by  paragraph  (b)  of  this 
AD. 

(b)  Within  10  months  after  the  effective 
date  of  this  AD.  perform  a  functional  test  of 
the  free  fall  control  mechanism  of  the  landing 
gear  to  ensure  proper  release  of  the  MLG  for 
extension  by  free  fall,  in  accordance  with 
AOT  32-14'.  dated  February  3.  1997.  or 
Revision  01,  dated  March  13.  1997. 
Thereafter,  repeat  the  functional  test  of  the 
free  fall  control  mechanism  of  the  landing 
gear  at  intervals  not  to  exceed  12  months, 
until  the  modification  required  by  paragraph 
(c)  of  the  AD  has  been  accomplished.  During 
any,test  performed  in  accordance  with 
paragrapn  (b)  of  this  AD.  if  the  free  fall 
control  mechanism  of  the  landing  gear  fails 
to  fully  extend  the  MLG,  prior  to  further 
flight,  readjust  or  rerig  the  mechanism  in 
accordance  with  the  AOT. 

(c)  Within  66  months  after  the  effiective 
date  of  this  AD,  modify  the  free  fall  control 
mechanism  of  the  landing  gear  in  accordance 
with  Airbus  Industrie  Service  bulletin  A30O- 
32-0425,  Revision  01  (for  Model  A300  series 
airplanes);  A310-32-2111.  Revision  01  (for 
Model  A310  series  airplanes):  or  A30O-32- 
6072,  Revision  01  (for  Model  A30<>-600 
series  airplanes):  all  dated  October  10.  1997, 
as  applicable  Accomplishment  of  the 
modification  constitutes  terminating  action 
for  the  repetitive  functional  tests  required  by 
paragraph  (b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  tneir  requests  througn  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-118. 

Nota  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Note  3:  The  sub|ect  of  this  AD  is  addrMsad 
in  French  airworthiness  directive  97-113- 
221(B)R1.  dated  December  3.  1997 


Issued  in  Ronton.  Washington,  on  May  7, 
1998. 
John  I.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  98-12807  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pans  207,  807,  and  1271 
Pocliel  No   97N  -4a4B] 
RIN  091  a- A  BOS 

Estabhshment  Registration  and  Listing 
for  Manufacturers  of  Human  Cellular 
and  Tissue-Based  Products 

agency:  rood  and  Drug  Admmistration. 
HHS. 


ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  manufacturers  of  certain  human 
cellular  and  tissue-based  products  to 
register  with  the  agency  and  list  their 
products.  In  addition,  the  agency  is 

Firoposing  to  amend  the  registration  and 
isting  regulations  that  currently  apply 
to  human  cellular  and  tissue-based 
products  regulated  as  drugs,  devices, 
and/or  biological  products.  This  action 
is  being  taken  to  establish  a  unified 
registration  and  listing  program  for 
human  cellular  and  tissue-based 
products. 

DATES:  Submit  written  comments  on  the 
proposed  rule  by  August  12,  1998. 
Submit  written  comments  on  the 
information  collection  provisions  by 
luno  IS.  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23.  Rockvilie.  MD  20857.  Submit 
written  comments  on  the  information 
collection  provisions  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  New  Executive  Office  Bldg.,  725 
17th  St.  NW..  Washington.  DC  20503. 
Attn:  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  COffTACT: 
Dano  B  Murphy  or  Fauia  b.  McKeever, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-17).  Food  and  Drug 
Administration.  1401  Rockvilie  Pike, 
suite  200N.  Rockvilie.  MD  20852-1448, 
301-827-6210. 

8UPPLEMe^f^ARY  INFORMATION: 

1.  Introduction 

FDA  IS  putting  in  place  a 
comprehensive  new  system  of 


regulation  for  human  cellular  and 
tissue-based  products.  As  a  first  step 
toward  accomplishing  this  goal,  the 
agency  is  proposing  regulations  that  will 
require  establishments  that  manufacture 
those  products  to  register  and  list  their 
products  with  the  agency. 

A.  Background 

The  term  "human  cellular  and  tissue- 
based  products"  encompasses  an  array 
of  medical  products  derived  from  the 
human  body  and  used  for  rt^placement, 
reproductive,  or  therapeutic  purposes. 
Skin,  tendons,  bone,  heart  valves,  and 
corneas  have  long  been  used  as 
replacements  for  damaged  or  diseased 
tissues.  Semen,  ova,  and  embryos  are 
transferred  for  reproductive  purposes. 
Currently,  some  human  cellular  and 
tissue-based  products  are  being 
developed  for  new  therapeutic  uses.  For 
example,  scientists  are  studying  the  use 
of  manipulated  human  cells  to  treat 
viral  infections.  Parkinson's  disease. 
and  diabetes,  among  other  diseases. 

Human  cellular  and  tissue-based 
products  serve  a  crucial  role  in 
medicine,  and  they  have  the  potential 
for  providing  important  new  therapies. 
Yet  they  also  raise  public  health 
concerns.  With  the  development  of  new 
products,  and  new  uses  for  existing 
products,  come  questions  about  safety 
and  effectiveness  that  need  to  be 
answered  through  clinical  investigation. 
Furthermore,  all  human  cellular  and 
tissue-based  products,  because  they 
contain  components  of  the  human  body, 
pose  some  risk  of  carrying  pathogens 
that  could  cause  disease  in  health-care 
personnel ,  other  handlers  of  tissue, 
recipients,  and  family  members  or  other 
close  contacts  of  recipients. 

FDA  has  never  had  a  single  regulatory 
program  for  human  cellular  and  tissue- 
based  products  Instead,  it  has  regulated 
these  products  on  a  case-by-case  basis 
responding  as  it  determined  appropriate 
to  the  particular  characteristics  of  and 
concerns  raised  by  each  type  of  product. 
Some  tissues  have  been  regulated  as 
medical  devices  under  section  201  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321  et  seq.). 
Corneal  lenticules.  dur^mater.  heart 
valve  allografts,  and  umbilical  cord  vein 
grafts  fall  into  this  category  Other 
products  have  been  considered 
biological  products  under  section  351  of 
the  Public  Health  Service  Act  (the  PHS 
Act)  (42  U.S.C.  262)  and  drugs  under  the 
act  (hereinafter  referred  to  as  biological 
drugs).  Somatic  cell  therapy  products 
and  some  gene  therapy  products  fall 
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into  this  category.  (See  58  FR  53248. 
October  14,  1993.) 

FD.^  has  also  relied  on  section  361  of 
the  PHS  Act  (42  U.S.C.  264),  which 
provides  the  authority  to  issue 
regulations  to  prevent  the  spread  of 
communicable  diseases,  to  regulate 
tissues  that  it  has  chosen  not  to  regulate 
as  devices  or  biological  drugs.  In  1993. 
in  response  to  concerns  about  the  safety 
of  human  tissue  intended  for 
transplantation.  FDA  used  this  authont> 
to  require  testing  and  screening  of  tissue 
donors  for  hepatitis  and  human 
immunodeficiency  viruses  (See  58  FR 
65514.  December  14,1993  )  Until  it 
issued  those  regulations  ("Human 
Tissues  Intended  for  Transplantation," 
codified  in  title  21  of  the  Code  of 
Federal  Regulations  (CFR)  part  1270). 
FDA  exerted  little  or  no  regulatory 
control  over  certain  types  of  human 
cellular  and  tissue-based  products 
Instead,  human  tissue  for 
transplantation  was  subiect  to  some 
State  regulation  and  to  voluntary 
accreditation  systems  Even  today, 
FD.A  s  human  tissue  regulations  do  not 
address  the  infectious  disease  risk  of 
donating,  processing,  and  storing 
reproductive  cells  and  tissue. 

FD.^  has  evaluated  its  approach  to 
regulating  human  cellular  and  tissue- 
based  products  and  has  determined  that 
changes  are  needed  In  light  of  the 
development  of  new  products,  coupled 
with  a  growing  awareness  of  infectious- 
disease  concerns,  the  agency  believes 
that  the  current  patchwork  of  regulatory 
policies  IS  no  longer  adequate  and  plans 
to  create  a  comprehensive  regulatory- 
program  that  will  cover  a  broad  range  of 
human  cellular  and  tissue-based 
products.  The  agency  has  considered 
the  relevant  provisions  of  the  act  and 
the  PHS  Act  and  has  concluded  that 
these  two  statutes  provide  sufficiently 
broad  authority  for  the  proposed 
regulatory  program 

The  agency  announced  us  plans  for 
reform  in  two  documents  released  in 
Februarv  1997:  "Reinventing  the 
Regulation  of  Human  Tissue."  and  "A 
Proposed  Approach  to  the  Regulation  of 
Cellular  and  Tissue-Based  Products" 
(hereinafter  "Proposed  .^pproach 
document")  The  agency  requested 
written  comments  on  its  proposed 
approach  and.  on  March  17,  1997,  held 
a  public  meeting  to  solicit  information 
and  views  from  the  interested  public. 
(See  62  FR  9721.  March  4.  1997)  (Docket 
No.:  97N-0068I.  FD.^  has  considered 
the  comments  submitted  at  the  public 
meeting  and  to  the  docket  in  drafting 
this  proposed  rule,  FD.-\  welcomes 
comments  on  the  proposed  ru'e  from  all 
interested  parties. 


B   The  Proposed  Approach 

FDA  seeks  to  achieve  several  goals 
with  its  new  approach  to  regulating 
human  cellular  and  tissue-based 
products-  Pnmary  among  them  is  the 
improved  protection  of  the  public 
health  without  the  imposition  of 
unnecessarv  restrictions  on  research, 
development,  or  the  availability  of  new 
products.  Under  the  new  program,  the 
degree  of  scrutiny  afforded  different 
tvpes  of  products  will  tie  commensurate 
with  the  nsks  presented,  enabling  the 
agencv  to  use  its  resources  more 
effectively.  Consolidating  the  regulation 
of  human  cellular  and  tissue-based 
products  into  one  regulatory  program  is 
expected  to  lead  to  increased 
consistency  and  greater  efficiency. 
Together,  these  planned  improvements 
should  increa.se  the  safety  of  human 
cellular  and  tissue-based  products,  and 
public  confidence  in  that  safety,  while 
encouraging  tha^evelopment  of  new 
products 

In  developing  its  proposed  approach, 
FDA  examined  five  issues  that  it 
considered  fundamental  to  the  projjer 
regulation  of  the  various  types  of  human 
cellular  and  tissue-based  products.  First. 
the  agency  asked  how  the  transmission 
of  communicable  di.sease  by  these 
products  occurs  and  could  be 
prevented  Second,  the  agency  looked  at 
the  types  of  handimg,  processing,  and 
manufacturing  controls  that  are 
necessary  to  prevent  contamination  and 
to  preserve  the  integrity  and  function  of 
these  products.  Third,  the  agency 
examined  concerns  about  the  products' 
clinical  safety  and  effectiveness.  Fourth, 
FDA  considered  the  type  of  labeling 
necessary  for  proper  use  of  the  products 
and  the  kind  of  promotion  that  would 
be  permissible.  Finally,  the  agency 
asked  how  it  could  best  monitor  and 
communicate  with  the  cell  and  tissue 
industry. 

Through  examination  of  these  five 
public-health  and  regulatory  concerns, 
FDA  was  able  to  develop  a  proposed 
comprehensive  regulatory  scheme 
tailored  to  the  relevant  characteristics  of 
human  cellular  and  tissue-based 
products.  In  order  to  devise  an  umbrella 
approach,  the  agency  first  focused  on 
the  products'  common  attributes.  Then, 
to  ensure  appropriate  levels  of 
regulation,  the  agency  differentiated 
between  the  various  types  of  products 
based  on  the  public  health  risks 
associated  witn  them.  For  example,  the 
risks  posed  by  cells  that  are  extensively 
manipulated  in  a  laboratory  and  then 
implanted  for  their  systemic  effect  on  a 
patient  are  different  from  those  of  an 
unmanipulated  tissue  that  is 


transplanted  into  a  patient  to  replace  an 
injured  structural  tissue. 

Taking  into  account  these  differences, 
the  agency  designed  a  risk-based  tiered 
approach  intended  to  regulate  human 
cellular  and  tissue-based  products  only 
to  the  extent  necessar)-  to  protect  public 
health.  Some  products  will  be  subject  to 
little  or  no  regulation.  For  example,  no 
regulatory  requirements  will  be  imposed 
on  tissues  transplanted  into  the  same 
patient  during  the  same  surgical 
procedure. 

As  the  potential  risk  posed  by  a 
product  increases,  so  vdll  the  level  of 
oversight  afforded  that  product.  Thus, 
minimally  processed  tissues 
transplanted  from  one  person  to  another 
for  their  normal  structural  functions 
would  be  subject  to  infectious  disease 
screening  and  testing  and  to 
requirements  for  good  handling 
procedures,  but  would  not  need  FDA 
premarket  review  or  marketing 
approval.  In  contrast,  premarket 
approval  would  generally  be  required 
for  cells  and  tissues  that  are  processed 
extensively,  are  combined  with 
noncellular  or  nontissue  components, 
are  labeled  or  promoted  for  purposes 
other  than  their  normal  functions,  or 
have  a  systemic  effect.  In  addition,  these 
products  would  be  subject  to 
requirements  for  good  tissue  practices 
and  infectious  disease  screening  and 
testing,  as  well  as  to  the  good 
manufacturing  practice  requirements 
applicable  to  drugs  and  devices. 

Although  FDA's  proposed  regulatory 
approach  is  far  more  comprehensive  in 
scope  than  its  present  system,  some 
products  will  not  be  covered.  Among 
the  products  not  included  under  the 
approach  are  vascularized  organs  and 
minimally  manipulated  bone  marrow, 
both  of  which  fall  under  the  purview  of 
the  Health  Resources  Services 
Administration.  FDA  ah^ady 
comprehensively  regulates  transfusable 
blood  products  (e.g..  whole  blood,  red 
blood  cells,  platelets,  and  plasma)  under 
a  different  regulatory  scheme  and  will 
not  at  this  time  regulate  those  products 
as  human  cellular  and  tissue-based 
products.  Xenograft  transplantation 
(transplantation  using  tissues  derived 
from  animals)  raises  different  public 
health  issues  from  transplantation  with 
human  tissue,  and  so  wnll  not  be  subject 
to  the  new  regulatory  program.  The  new- 
program  will  also  exclude  from  coverage 
ancillary  products  used  in  cell  or  tissue 
propagation,  storage,  or  processing,  as 
well  as  products  that  are  secreted  by  or 
extracted  from  cells  or  tissues  (e.g., 
human  milk,  collagen,  urokinase, 
cytokines,  and  growth  factors),  because 
these  products  often  raise  different 
manufacturing,  safety,  and  effectiveness 
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other  rul  .itions,  or  standards. 

II.  Registration  of  Hunian  Cellular  and 
Tissue-Based  Products 

FDA  IS  now  proposing  to  extend 
registration  and  listing  requirements  to 
manufacturers  of  human  cellular  and 
tissue-based  products  not  currently 
subject  to  such  requirements. 

A.  Need  for  Registration  and  Listing 

In  order  to  implement  its  new 
approach  to  the  regulation  of  human 
cellular  and  tissue-based  products,  FDA 
needs  to  be  able  to  assess  the  state  of  the 
cell  and  tissue  industry.  Although  some 
human  cellular  and  tissue-based 
products  are  currently  regulated  by  the 
agency  as  devices  or  biological  drugs — 
and  thus  are  covered  by  registration  and 
listing  requirements — others  have  not 
been  subject  to  such  regulation.  As  a 
result.  FDA  does  not  know  the  full  size 
and  scope  of  the  cell  and  tissue  industry 
and  its  products. 

Through  the  current  proposal  to 
extend  the  requirements  of  registration 
and  product  listing  to  members  of  the 
tissue  and  cell  industry  not  presently 
under  such  obligations.  FDA  seeks  to 
accrue  the  basic  knowledge  about  the 
industry  that  is  necessary  for  its 
effective  regulation.  Without  reliable 
data  on  the  tissue  and  cell  industry  (e.g.. 
names  and  addresses  of  manufacturers 
and  types  of  products)  FDA  cannot 
apply  appropriate  oversight  to  a  rapidly 
changing  industry.  FDA  must  keep 
informed  of  the  state  of  the  industry, 
including  developments  such  as  the 
introduction  of  new  products,  in  order 
to  understand  and  respond  to  all 
relevant  public  health  issues.  Because 
FDA  intends  to  calibrate  its  level  of 
regulation  to  the  risks  posed  by  various 
types  of  cellular  and  tissue-based 
products,  it  is  crucial  for  the  agency  to 
have  accurate  information  about  those 
products. 

The  proposed  registration 
requirement  will  facilitate 
communication  between  the  agency  and 
industry.  Once  FDA  has  a  complete  list 
of  the  cell  and  tissue  industry  and  its 
products,  the  agency  will  be  able  to 
reach  members  of  the  industry  with 
educational  materials  and  information 
regarding  FDA  policies,  guidances,  and 
requirements.  Important  information 
(e.g.,  about  a  newly  identified  public 
health  risk]  can  also  be  quickly 
disseminated  to  the  industry.  Moreover, 
information  obtained  through  the  new 
registration  and  listing  regulation  will 
permit  the  agency  to  monitor  the 
industry  more  effectively.  For  example. 
FDA  will  be  able  to  identify  quickly 
which  establishments  should  be 


insptH  tea  lor  conipiiarice  with 
applicable  laws  and  regulations, 
including  those  to  be  issued  as  part  of 
the  new  tissue  regulation  program. 
Required  updating  of  industry 
registrations  and  product  lists  will 
ensure  that  FDA's  information  about  the 
industry  remains  current. 

B.  How  Registration  Will  Be  Achieved 

In  proposing  these  new  registration 
regulations,  FDA  seeks  to  improve  the 
way  it  collects  and  manages  information 
about  the  cell  and  tissue  industry  and 
its  products.  The  agency  plans  to  create 
a  single,  comprehensive  data  base  with 
information  about  human  cellular  and 
tissue-based  products,  maintained  by 
the  Center  for  Biologies  Evaluation  and 
Research  (CBER).  By  requiring 
registration  and  product  listing  from 
manufacturers  not  presently  subject  to 
such  requirements,  and  by  consolidating 
that  new  information  with  data 
currently  being  collected,  FDA  will  be 
able  to  develop  a  less  fragmented  and 
more  efficient  oversight  program. 
Meanwhile,  manufacturers  ab^ady 
under  a  registration  obligation  will 
benefit  from  the  availability  of  new, 
electronic  procedures. 

The  main  set  of  regulations  being 
proposed,  new  part  1271  of  title  21  of 
the  CFR,  will  apply  to  those  human 
cellular  and  tissue-based  products  that 
the  agency  will  regulate  under  section 
361  of  the  FHS  Act.  Proposed  part  1271 
will  cover  those  products,  including 
products  consisting  of  reproductive 
cells  or  tissue,  that:  (1)  Are  minimally 
manipulated:  (2)  are  not  promoted  or 
labeled  for  any  use  other  than  a 
homologous  use:  (3)  have  not  been 
combined  with  or  modified  by  the 
addition  of  any  noncellular  or  nontissue 
component  that  is  a  drug  or  device;  and 
(4)  do  not  have  a  systemic  effect,  except 
in  cases  of  autologous  use. 
transplantation  into  a  first-degree  blood 
relative,  or  reproductive  use.  For 
convenience  these  products  will  be 
referred  to  as  "products  regulated  under 
section  361"  or  "361  products." 
(However,  the  use  of  these  terms  does 
not  indicate  that  other  products  will  not 
be  regulated  under  section  361  of  the 
PHS  Act.  In  fact,  FDA  intends  to  rely  in 
part  on  section  361  of  the  PHS  Act  when 
imposing  requirements  on  human 
cellular  and  tissue-based  products 
regulated  as  biological  drugs  or  devices 
under  the  act  and/or  section  351  of  the 
PHS  Act.)  Examples  of  products  to  be 
regulated  under  section  361  of  the  PHS 
Act  include  bone,  tendons,  skin. 
corneas,  and  sclera.  If  all  other  criteria 
are  met,  products  with  a  systemic  effect 
that  could  come  under  section  361  of 
the  PHS  Act  include  peripheral  and 


cord  blood  stem  cells  used  autologously 
or  in  first  degree  blood  relatives  and 
sperm,  oocytes,  and  embryos  for 
reproductive  use 

Establishments  that  manufacture 
human  cellular  or  tissue-based  products 
that  meet  the  criteria  set  out  above 
would  be  required  to  register  and  list 
those  products  under  proposed  part 
1271.  However,  certain  exceptions 
would  apply.  For  example,  although  the 
agency's  proposed  definition  of 
"manufacture"  includes  distribution, 
commercial  carriers  would  not  need  to 
register.  Also,  certain  scientific, 
educational,  or  other  uses  of  cellular  or 
tissue-based  products  would  not  be 
covered  by  part  1271.  These  and  other 
exceptions  are  discussed  in  greater 
detail  in  section  III  of  this  document. 

In  order  to  unify  its  registration 
system,  FDA  also  proposes  to  amend 
parts  207  and  807  (21  CFR  parts  207  and 
807)  so  that  information  on  human 
cellular  and  tissue-based  products 
regulated  as  biological  drugs  or  devices 
will  be  submitted  to  the  same  data  base 
used  for  361  products.  Parts  207  and 
807  contain  the  registration  and  listing 
requirements  for  drugs  and  devices. 
Under  the  proposed  amendments, 
manufacturers  of  human  cellular  and 
tissue-based  products  regulated  as 
biological  drugs  or  devices  will  be 
required  to  comply  with  the  registration 
and  listing  requirements  in  part  207  or 
807,  as  applicable,  by  following  the 
procedures  set  out  in  proposed  part 
1271. 

Human  cellular  and  tissue-based 
products  subject  to  regulation  as 
biological  drugs  or  devices  are  those 
that  do  not  meet  the  criteria  set  out 
above  for  regulation  under  section  361 
of  the  PHS  Act.  That  is,  they  are:  (1) 
More  than  minimally  manipulated:  (2) 
are  promoted  or  labeled  for  a 
nonhomologous  use;  (3)  have  been 
combined  with  or  modified  by  the 
addition  of  a  noncellular  or  nontissue 
component  that  is  a  drug  or  device:  or 
(4)  have  a  systemic  effect  (except  in 
cases  of  autologous  use,  transplantation 
into  a  first  degree  blood  relative,  or 
reproductive  use).  Examples  include: 
Hematopoietic  stem  cells  intended  for 
use  in  recipients  who  are  not  close 
blood  relatives  of  the  cell  donor  or  for 
uses  other  than  to  reconstitute  the 
cellular  components  of  the  blood;  more 
than  minimally  manipulated  bone 
marrow:  hematopoietic  stem  cells  that 
have  been  expanded  or  modified  as  part 
of  gene  therapy;  cloned  and/or  activated 
lymphocyte  therapies  for  cancer  or 
infectious  diseases;  bone  combined  with 
collagen  or  grov^rth  factors;  and 
manipulated  cells  for  autologous 
structural  use  (MAS  cells},  such  as 
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expanded  chondrocytes  to  repair 
damaged  knee  cartilage 

Under  the  proposed  regulatory 
system,  some  products  that  are  currently 
regulated  as  medical  devices  might  be 
regulated  as  section  361  products 
instead  One  such  product  under 
consideration  is  dura  mater,  the 
collagenous  connective  tissue  that 
covers  the  human  brain  and  spinal  cord 
Dura  mater  is  excised  from  cadavers 
shortly  after  death,  washed,  cut  into 
smaller  pieces,  sterilized,  preserved, 
and  reconstituted  before  use  in 
neurosurgical,  gynecological,  oral, 
otolar\-ngological.  and  general  surgical 
procedures  "This  manner  of  processing 
does  not  change  the  tissue's  original 
characteristics  relating  to  its  ability  to 
carry  out  reconstruction,  repair,  or 
replacement  and,  therefore,  would  be 
considered  minimal  manipulation  as 
defined  in  proposed  part  1271 
Moreover,  dura  mater  does  not  have  a 
systemic  effect.  Thus,  dura  mater  that  is 
not  combined  with  or  modified  by  the 
addition  of  anv  nontissue  or  noncellular 
component  that  is  a  drug  or  device,  and 
that  is  not  promoted  or  labeled  for  any 
use  other  than  a  homologous  use, 
appears  to  meet  the  proposed  cnteria  in 
part  1271  for  regulation  under  section 
3fil  of  the  PHS. ^ct 

Recent  reports  linking  the 
transmission  of  Creutzfeldt-Iakob 
Disease  (CfD)  to  several  recipients  of 
human  cadaveric  dura  mater  have  raised 
questions  as  to  the  controls  needed  to 
regulate  dura  mater.  Following 
discussion  of  data  and  information 
relating  to  dura  mater,  on  October  6  and 
7,  1997,  FDA's  Transmissible 
Spongiform  Encephalopathy  .A.dvisorv 
Committee  recommended  that  FD.'K 
adopt  measures  intended  to  decrease  the 
risk  of  CfD  transmission  via  dura  mater 
These  recommendations  include 
specific  handling  procedures  to  reduce 
or  eliminate  CID  infectious  agents  in 
cadaveric  dura  mater  and  histological 
examinations  of  brain  biopsies  taken 
from  donor  cadavers.  In  light  of  these 
recent  developments  and  the 
committees  recommendations,  FD.^  is 
requesting  comments  on  whether  FD.^'s 
proposal  to  regulate  dura  mater  under 
the  authority  of  section  361  of  the  PHS 
.Act  will  provide  adequate  controls,  or. 
conversely,  whether  tissues  with  certain 
risk  and  disease  factors  should  be 
subject  to  premarket  submission 
requirements  found  in  the  act  and  in 
section  351  of  the  PHS  .Act.  The  agency 
invites  comments  regarding  the 
appropriate  controls  for  dura  mater  and 
like  products,  and  whether  such 
controls  may  be  appropriately  addressed 
in  "good  tissue  practice  '  requirements 
specific  to  these  products  issued  under 


the  authority  of  section  361  of  the  PHS 
Act.  In  the  meantime.  FDA  will 
continue  to  regulate  dura  mater  as  a 
device. 

The  agency  intends  to  regulate  as  361 
products  human  heart  valve  allografts 
that  meet  the  criteria  of  proposed 
§  1271.10,  which  are  now  subject  to 
regulation  as  medical  devices.  In  the 
past,  these  products  were  considered  by 
FD.A  to  be  class  III  medical  devices  In 
1994.  in  a  stipulated  order  of  dismissal 
in  Sorthwest  Tissue  Center  \   Shalala, 
No.  91-C-6515  (N.D.  111..  October  7, 
1994),  FDA  stipulated  that  it  would  not 
enforce  the  class  III  requirement  of 
premarket  approval  for  human  heart 
valve  aliogra.^s.  In  1995,  the  .American 
Red  Cross  (ARC)  requested  that  FDA 
regulate  human  heart  valve  allografts  as 
human  tissues  for  transplantation, 
rather  than  as  medical  devices.  ARC's 
request  for  jurisdictional  change  for  the 
regulation  of  human  heart  allografts  was 
supported  by  the  Northwest  Tissue 
Center. 

The  agency  now  proposes  to  regulate, 
as  s(?ction  361  products,  heart  valve 
allografts  that  are  minimallv 
manipulated,  do  not  a  have  a  systemic 
effect,  and  are  not  promoted  for  a 
nonhomologous  use  or  combined  with  a 
nontissue  or  noncellular  component 
that  is  a  drug  or  a  device. 

C.  Legal  Authority 

FDA  is  proposing  to  issue  new 

regulations  in  part  1271  solely  under  the 
authority  of  section  361  of  the  PHS  Act. 
Under  that  section.  FDA  may  make  and 
enforce  regulations  necessary  to  prevent 
the  introduction,  transmission,  or 
spread  of  communicable  diseases 
between  the  States  or  from  foreign 
countries  into  the  States  (See  sec.  1, 
Reorg.  Plan  No.  3  of  1966  at  42  U.S.C. 
202  for  delegation  of  section  361 
authority  from  the  Surgeon  General  to 
the  Secretary,  Health  and  Human 
Services,  see  21  CFR  5  10(a)(4)  for 
delegation  from  the  Secreta.n,-  to  the 
Food  and  Drug  Administration.) 
Intrastate  transactions  may  also  be 
regulated  under  section  361  of  the  PHS 
.Act.  {See  Louisiana  v,  Mathews,  427  F. 
Supp,  174,  176  (E.D.  La.  1977). 

Because  of  their  nature  as  derivatives 
of  the  human  body,  all  human  cellular 
and  tissue-based  products  pose  a 
potential  risk  of  transmitting  diseases. 
FDA  has  determined  that  it  mav 
appropriately  and  effectivelv  regulate 
certain  of  these  products  (described  in 
section  II. B  of  this  document)  bv 
controlling  the  infectious  disease  risks 
they  present  rather  than  by  .requinng 
premarket  approval  or  licensing  imder 
the  act  or  the  PHS  Act. 


In  order  to  prevent  the  spread  of 
infectious  disease,  FDA  must  obtain  the 
type  of  basic  information  about  the 
industry  and  its  products  that  these 
proposed  regulations  will  require  be 
provided  to  the  agency.  This 
information  will  enable  the  agency  to 
react  swiftly  to  newly  discovered  or 
imderstood  risks  by  alerting  members  of 
the  industry  of  its  concerns  and,  when 
appropriate,  by  conducting 
establishment  inspections. 

Moreover,  the  registration  regulations 
now  being  proposed  lay  the  foundation 
for  a  regulatory  program  that  will 
further  the  goal  of  preventing  the 
transmission  of  communicable  disease. 
FDA  intends  to  propose  regulations  to 
be  issued  at  a  later  date  that  would 
require  such  measures  as  the 
maintenance  of  "good  tissue  practices" 
and  various  tests  for  communicable 
diseases.  Without  the  information  that 
the  agency  will  collect  through 
establishment  registration  and  product 
listing,  FDA  cannot  effectively  monitor 
compliance  with  these  future 
regulations — and,  thus,  prevent  the 
transmission  of  communicable  disease. 

Authority  for  the  enforcement  of 
section  361  of  the  PHS  Act  is  provided 
by  section  368  of  the  PHS  Act  (42  U.S.C. 
271).  Under  section  368(a),  any  person 
who  violates  a  regulation  prescribed 
under  section  361  of  the  PHS  Act  may 
be  punished  by  imprisonment  for  up  to 
1  year,  a  fine  of  not  more  than  $1,000. 
or  both  (42  U.S.C.  271(a)).  In  addition. 
Federal  District  Courts  have  jurisdiction 
to  enjoin  individuals  and  organizations 
from  violating  regulations  implementing 
section  361  of  the  PHS  Act.  The  agency 
intends,  in  a  future  rulemaking,  to  issue 
regulations  including  requirements  for 
testing,  good  tissue  practices,  and 
enforcement  under  the  authority  of 
section  361  of  the  PHS  Act. 

Human  cellular  and  tissue-based 
products  that  do  not  meet  FDA's  criteria 
set  forth  in  part  1271  for  regulation 
solely  under  section  361  of  the  PHS  Act 
are  subject  to  regulation  as  biological 
drugs  or  devices,  and  their 
manufacturers  are  required  to  register 
with  the  agency  imder  section  510  of  the 
act.  Regulations  implementing  section 
510  are  found  under  parts  207  and  807, 
among  other  parts.  As  discussed  earlier, 
in  order  to  consoUdate  its  data  base  on 
the  cell  and  tissue  industry  and  thus  to 
improve  its  oversight  functions.  FDA 
proposes  to  amend  parts  207  and  807  to 
require  registering  establishments  to 
follow  the  procedures  set  out  in  part 
1271  Section  510  of  the  act  remains  the 
authority  for  the  substantive  registration 
requirement  for  products  subject  to 
parts  207  and  807.  Because  harmonizing 
the  registration  and  Usting  procedures 
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applicable  to  the  various  human  cellular 
and  tissue-based  products  is  intended  to 
hirther  the  goal  of  preventing  the  spread 
of  communicable  disease,  the  agency  is 
also  relying  on  the  additional  authority 
of  section  361  of  the  PHS  Act  for  the 
proposed  amendments  to  parts  207  and 
807 
TTT   ^unimary  of  the  Proposed 

A.  Purpose.  Covemge.  and  Exceptions  of 
Part  1271 

1.  Purpose 

The  purpose  of  part  1271.  as  set  out 
in  §  1271.1,  is  to  establish  a  unified 
registration  and  product  listing  system 
for  establishments  that  manufacture 
human  cellular  and  tissue-based 
products. 

2.  Coverage 

Section  1271.1  states  that 
manufacturers  of  human  cellular  and 
tissue-based  products  ref?ulated  under 
section  361  of  the  PHS  Ad  are  required 
by  part  1271  to  register  and  list  their 
pioducts  with  CBER.  These  products  are 
further  described  in  §  1271.10.  which 
states  who  must  register  and  submit  a 
list.  The  products  are  those  that:  (1)  Are 
minimally  manipulated:  (2)  are  not 
promoted  for  any  use  other  than 
homologous  use;  (3)  are  not  combined 
with  or  modified  by  the  addition  of  any 
nontissue  or  noncellular  com|>onent 
that  is  a  drug  or  device:  and  (4)  do  not 
have  a  systemic  effect,  except  in  cases 
of  autologous  or  family  related 
allogeneic  systemic  use  or  reproductive 
use.  Many  of  these  terms  are  defined  in 
the  definition  section  of  the  regulation, 
§1271.3. 

In  addition.  §  1271.1  notes  that 
manufacturers  of  products  regulated 
under  section  351  of  the  PHS  Act  andV 
or  the  act  are  required  to  register  and  list 
their  products  following  the  procedures 
in  subpart  B  of  part  1271. 
3,  Exceptions 

Section  1271.20  sets  out  exceptions  to 
the  provisions  of  part  1271.  These 
exceptions  are  for  activities  that  do  not 
raise  issues  the  agency  currently 
believes  warrant  regulation. 

a.  The  use  of  human  cellular  or  tissue- 
based  products  solely  for  nonclinical 
scientific  or  educational  purposes  does 
not  trigger  the  registration  or  listing 
requirements.  Any  use  for  implantation, 
transplantation,  infusion,  or  transfer 
into  humans  is  considered  clinical  use 
and  would  be  subject  to  part  1271. 

b.  An  establishment  or  person  that 
removes  human  cellular  or  tissue-based 
products  from  an  individual  and  then 
implants,  transplants,  infuses,  or 
transfers  those  cells  or  tissues  into  the 


same  individual  is  not  required  to 
register  or  list  with  the  agency,  so  long 
as  the  human  cellular  or  tissue-based 
product  is  quarantined  pending 
completion  of  the  surgery.  For  example, 
a  surgeon  might  remove  a  saphenous 
vein  from  a  patient  for  use  in  a  later 
coronary  bypass  in  the  same  patient. 
Registration  and  listing  would  not  be 
required  unless  the  saphenous  vein  was 
stored  with  other  cellular  or  tissue- 
based  products.  Storage  in  the  same 
location  as  other  human  cellular  or 
tissue-based  products  gives  rise  to 
concerns  about  the  spread  of  infectious 
disease  and  would  be  considered 
beyond  the  bounds  of  the  exception. 

c.  Carriers  that  accept,  receive,  carry, 
hold,  or  deliver  human  cellular  or 
tissue-based  products  in  the  usual 
course  of  business  are  not  required  to 
register  or  list. 

d.  Establishments  that  receive  human 
cellular  or  tissue-based  products  solely 
for  implantation,  transplantation, 
infusion,  or  transfer  within  the  same 
facility  do  not  come  under  the  terms  of 
part  1271.  This  exception  is  intended 
only  for  end-user  establishments,  that  is. 
establishments  that  do  not  procure, 
distribute,  or  otherwise  manufacture 
human  cellular  or  tissue-based 
products. 

B.  Definitions 

Section  1271.3  contains  definitions  of 
many  of  the  terms  used  in  part  1271. 
Some  of  the  definitions  relate  to  the 
types  of  product  covered  by  part  1271, 
e.g.,  §  1271.3(d)  defines  "homologous 
use."  Other  definitions  are  intended  to 
clarify  the  sorts  of  activities  that  will 
trigger  the  requirements  of  part  1271. 
e.g..  S  1271.3(0  defines  "manufacture." 

1.  Human  Cellular  or  Tissue-Based 
Product 

A  human  cellular  or  tissue-bosed 
product  is  defined  in  §  1271.3(e)  as  a 
product  containing  human  cells  or 
tissues,  or  any  cell  or  tissue-based 
component  of  such  a  product. 

The  following  products  are  excluded 
from  this  definition.  Vascularized 
human  organs  for  transplantation: 
products  that  are  secreted  or  extracted 
from  humans,  such  as  milk,  collagen, 
and  cell  factors:  minimally  manipulated 
bone  marrow:  ancillary  products  used  in 
the  propagation  of  cells  or  tissues,  and 
cells,  tissues,  or  organs  derived  from 
animals. 

Whole  blood,  blood  components,  or 
blood  derivative  products  subject  to 
listing  under  21  CFR  part  607  are  also 
excluded.  Such  products  include, 
among  others,  whole  blood,  red  blood 
cells,  cryoprecipitated  AHF,  platelets, 
leukocytes/granulocytes.  plasma,  blood 


products  for  diagnostic  use.  and  blood 
bank  reagents.  In  contrast,  peripheral 
and  cord  blood  stem  cells  are  not 
subject  to  the  exception  for  whole 
blood,  blood  components  and  blood 
derivative  products  and  therefore  are 
subject  to  part  1271. 

2.  Minimal  Manipulation 

One  of  the  criteria  for  regulation  of  a 
human  cellular  or  tissue-based  product 
under  section  361  of  the  PHS  Act  and 
part  1271  is  that  it  Im  minimally 
manipulated.  Minimal  manipulation  is 
defined  in  §  1271  3(r).  For  structural 
tissue,  minimal  manipulation  is  defined 
as  processing  that  does  not  alter  the 
original  relevant  characteristics  of  the 
tissue  that  relate  to  the  tissue's  utility 
for  reconstruction,  repair,  or 
replacement.  For  example,  separation  of 
structural  tissue  into  components  whose 
relevant  characteristics  relating  to 
reconstruction  or  repair  are  not  altered 
would  be  considered  minimal 
manipulation,  as  would  extrac  tion  or 
separation  of  cells  from  structural  tissue 
in  which  the  remaining  strudural 
tissue's  relevant  c.haractenstics  relating 
to  reconstRiction  and  repair  remain 
unchanged.  Other  examples  of 
procedures  that  would  be  considered 
minimal  manipulation  include  Cutting, 
grinding,  and  shaping,  soaking  in 
antibiotic  solution:  sterilization  by 
ethylene  oxide  treatment  or  irradiation; 
cell  separation;  lyophiUzation; 
crvopreservation:  and  freezing. 

Vor  cells  (structural  and 
nonstructural)  and  nonstructural 
tissues,  minimal  manipulation  is 
defined  as  processing  that  does  not  alter 
the  relevant  biological  characteristics 
and.  thus  potentially,  the  function  or 
integrity  of  the  cells  or  tissues.  For 
example,  FDA  considers  cell  selectiofi 
(e.g.,  selection  of  stem  cells  from 
amongst  lymphocytes  and  mature  cells 
of  other  lineages)  to  be  minimal 
manipulation. 

FDA  considers  the  processing  of  cells 
and  tissue  to  be  "more  than  minimal" 
if  information  does  not  exist  to  show 
that  the  process  meets  the  definition  of 
minimal  manipulation  Examples  of 
manipulation  not  considered  minimal, 
based  on  current  scientific  knowledge, 
include  cell  expansion,  encapsulation, 
activation,  and  genetic  modification. 
FDA  recognizes  that  the  subsequent 
accumulation  of  clinical  data  and 
experience  about  a  particular  process 
may  demonstrate  that  it  does  not  alter 
the  original  relevant  characteristics  of 
the  cells  or  tissue,  and  the  agency  will 
consider  this  information  in 
determining  whether  a  procedure 
should  be  considered  minimal  as 
opposed  to  more-than-minimal 
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manipulation  For  example  .  FDA 
previously  considered  demineralized 
bone  products  (DMB)  to  be  more  than 
minimally  manipulated  However,  at  the 
.March  17,  1997.  public  meeting,  and 
during  a  July  11.  1997.  meeting  between 
the  American  .Assoc;iation  of  Tissue 
Banks  and  FD.\,  the  agencv  was  urged 
fo  reconsider  its  position  regarding  the 
regulatorv  status  of  DMB.  .After 
reviewing  information  provided,  the 
agency  believes  that  the  relevant 
characteristics  that  relate  to  DMB's 
utility  for  replacement,  reconstRiction 
and  repair  are  not  altered  by  processing 
bone  specimens  into  DMB.  Therefore. 
FDA  proposes  to  regulate  DMB  under 
section  361  of  the  PHS  .Act  provided  it 
is  used  for  homologous  function  and  is 
not  combined  with  a  noncellular  or 
nontissue  component  that  is  a  drug  or 
device  tecause  FD.A  believes  DMB  falls 
M  ithin  the  minimal  manipulation 
definition. 

3.  Homologous  Use 

The  second  criterion  for  regulation 
under  pan  1271  is  that  a  human  cellular 
or  tissue-based  product  not  t)€  promoted 
or  labeled  for  any  use  other  than 
homologous  use.  Homologous  use  is 
defined  in  §  1271, 3(d)  as  the  use  of  a 
cellular  or  tissue-based  product  for 
replacement  or  supplementation  of  a 
recipient's  cells  or  tissues.  Homologous 
use  of  a  structural  tissue- based  product 
(x.curs  when  the  tissue  is  used  for  the 
same  basic  structural  function  that  it 
fulfills  in  its  native  state,  in  a  location 
where  such  stmctural  function  normallv 
oct:urs.  Basic  function  of  a  structural 
tissue  is  what  the  tissue  does  from  a 
biological/physiological  point  of  view, 
or  IS  t;apable  of  doing  when  in  its  native 
state  For  example,  the  agency  considers 
structural  tissue  to  be  used  for  a 
nomologous  function  when  it  is  used  to 
replace  an  analogous  structural  tissue 
that  has  been  damaged  or  otherwise 
does  not  function  adequately 
Converse!) ,  the  agency  would  consider 
structural  tissue  to  be  performing  a 
nonhomologous  function  when  it  is 
fulfilling  a  function  that  is  different 
from  the  basic  function  it  fulfills  in  its 
native  state. 

Examples  of  homologous  use  claims 
for  structural  tissues  that  would  fall 
within  the  scope  of  part  1271  include 
bone  allograft  obtained  from  a  long  bone 
but  labeled  for  use  m  a  vertebra;  skin 
allograft  obtained  from  the  arm  but 
labeled  for  use  as  a  skin  graft  on  the 
face,  pericardium,  a  structural 
membranous  covenng  of  the  heart. 
labeled  for  use  as  a  structural 
membranous  covenng  for  the  brain;  and 
heart  valves  labeled  for  use  as  heart 
valves.  An  e.xampie  of  a  nonhomologous 


use  claim  for  structural  tissue  is 
cartilage  labeled  for  placement  under 
the  submucosal  layer  of  the  urinary 
bladder  to  change  the  angle  of  the  ureter 
and  thereby  prexent  backflow  of  urine 
from  the  bladder  into  the  ureter.  The 
cartilage  would  t)e  performing  a 
structural  function  (adding  volume  to 
change  the  angle  of  the  ureter)  which  is 
different  from  the  function  in  its  native 
state  {to  afford  flexibility  and  provide 
musculoskeletal  support). 

According  to  the  definition. 
homologous  use  of  nonstructural 
cellular  or  tissue-based  products  occurs 
when  the  cells  or  tissues  are  used  to 
perform  the  function(s)  that  they 
performed  in  the  donor.  An  example  of 
a  homologous  use  claim  would  be 
hematopoietic  stem  cells  labeled  for  use 
for  hematopoietic  reconstitution  An 
example  of  a  nonhomologous  use  claim 
for  the  same  cellular  product  would  be 
a  claim  for  treatment  of  adrenal 
leukodystrophies  (congenita!  metabolic 
deficiencies) 

In  determining  uhrther  a  product 
c;omes  under  pan  1271  or  is  instead 
required  to  comply  with  premarketing 
requirements.  FDA  has  tentatively 
decided  to  focus  on  whether  a  cellular 
or  tissue-based  product  is  promoted  or 
labeled  by  its  manufacturer  for  a 
nonhomologous  use.  rather  than  on  the 
intent  of  the  practitioner  who  uses  the 
product.  .Accordingly,  the  actual  use  of 
a  cellular  or  tissue-based  product  for  a 
nonhomofogous  function  would  not 
trigger  premarket  review  requirements  if 
the  product  was  not  labeled  or 
promoted  for  nonhomologous  use.  This 
change  from  the  Proposed  .Approach 
document  comes  m  response  to  industry 
concerns  and  is  expected  to  lead  to  the 
more  efficient  use  of  the  agency's 
resources  The  agency  specifically 
requests  comments  on  this  new 
language 

4  Nontissue  or  Noncellular  Component 

Products  combined  with  or  modified 
by  the  addition  of  any  nontissue  or 
noncellular  component  that  is  a  drug  or 
device  will  not  be  regulated  under  part 
1271   Because  "nontissue  or  noncellular 
component'  is  self-explanatory.  FDA 
does  not  consider  it  necessary  to  define 
the  term   However,  the  agency  has 
modified  the  phrase  "nontissue  or 
noncellular  component"  with  the  words 
"that  is  a  drug  or  device"  in  order  to 
clarify  that  water  and  buffers  would  not 
ordinarily  be  considered  nontissue  or 
noncellular  components.  In  contrast,  a 
product  composed  of  human  cells  or 
tissue  in  combination  with  a  mechanical 
or  synthetic  component,  such  as 
epithelial  cells  on  a  biomatrix  to  cover 
burns,  would  not  come  under  part  1271 


and  would  be  regulated  under  section 
351  of  the  PHS  Act  and/or  the  act, 

5.  Systemic  Effect 

The  final  requirement  for  a  product  to 
be  regulated  under  part  1271  is  that  the 
product  not  have  a  systemic  effect. 
Given  that  "systemic"  is  a  commonly 
used  medical  term.  FDA  is  not 
proposing  a  regulatory  definition  of  the 
word.  The  agency  would  consider  the 
insertion  of  pancreatic  islet  cells, 
pituitary  cells,  or  stem  cells  into  an 
individual  to  have  a  mainly  systemic 
effect.  In  contrast,  the  insertion  of 
replacement  bone  would  not  have  a 
mainly  systemic  effect;  the  effect  would 
be  limited  to  the  immediate  area  around 
the  insertion.  FDA  recognizes  that  some 
products  may  have  both  systemic  and 
structural  effects  but  intends  that  a 
product's  primary  effect  be 
determinative. 

Earlier  discussions  of  FDA's 
regulatory  plans,  including  the 
Proposed  Approach  document,  used  the 
term  "metabolic  function."  After 
considering  concerns  raised  by 
comments  on  the  proposed  approach. 
FDA  has  decided  that  "systemic  effect" 
more  accurately  reflects  the  agency's 
intended  meaning. 

6.  Autologous,  Allogeneic.  Family- 
Related  Allogeneic,  and  Reproductive 
Uses 

Under  §  1271.10(d),  there  are  several 
exceptions  to  the  requirement  that  a 
human  cellular  or  tissue-based  product 
not  have  a  systemic  effect  to  be 
regulated  under  part  1271.  These 
exceptions  are  for  cases  of  autologous  or 
family-related  allogeneic  systemic  use 
and  for  reproductive  use.  Thus, 
products  with  a  systemic  effect  that  are 
utilized  for  autologous,  family-related 
allogeneic,  or  reproductive  use  and  that 
meet  the  other  criteria  set  out  in 
§  1271.10  will  be  regulated  under  part 
1271. 

Autologous  use  is  defined  in 
§  1271.3(a)  as  the  implantation, 
transplantation,  infusion,  or  transfer  of 
a  cellular  or  tissue-based  product  back 
into  the  individual  from  whom  the  cells 
or  tissue  comprising  such  product  were 
removed.  Several  comments  on  the 
Proposed  Approach  docimient  pointed 
out  that  the  agency  had  used 
"Autologous"  in  a  confusing  manner. 
With  the  previous  definition,  the  agency 
intends  to  clarify  the  meaning  of  the 
word.  In  contrast  with  autologous  use. 
allogeneic  use  (not  defined  in  this 
regulation)  is  the  transplantation  of  cells 
or  tissue  obtained  from  a  different 
individual. 

FDA  is  using  the  phrase  'family- 
related  "  for  situations  where  the 


26750 


r/Vol.  63.  No.  93 /Thursday.  M 


:  "ns 


Piopmad  Rules 


rocipiWiU  ol  cuJU  ur  tissue  is  a  DiOio);iLai 
parent,  child,  or  sibling  of  the  donor.     . 
Thus,  family-related  allogeneic  use  is 
defined  in  §1271. 3(c)  as  the 
implantation,  transplantation,  infusion, 
or  transfer  of  a  human  cellular  or  tissue- 
based  product  into  a  first-degree  blood 
relative  of  the  individual  from  whom 
cells  or  tissue  comprising  such  product 
were  removed.  Some  comments  on  the 
Proposed  Approach  document  have 
disagreed  with  PDAs  definition  of 
•■family-related."  arguing  that  its  scope 
should  be  made  broader  to  include  such 
relatives  as  cousins  and  grandparents. 
Other  comments  have  argued  against  an 
exception  for  family  related  allogeneic 
use.  asserting  that  the  family-related 
allogeneic  use  of  products  with  a 
systemic  effect  should  be  treated  no 
differently  from  any  other  allogeneic 
use.  The  agency  specifically  requests 
further  comment  on  this  issue. 

The  third  situation  in  which  a 
product  with  a  systemic  effect  will  be 
regulated  under  part  1271  is  when  the 
product  contains  human  reproductive 
cells  or  tissue  and  is  for  reproductive 
use.  In  contrast  to  other  tissues  with  a 
systemic  effect,  transfer  of  reproductive 
tissues  such  as  semen  and  ova  pose  less 
risk  to  the  health  of  the  recipient  from 
rejection,  graft-versus-host  disease,  and 
compatibility.  In  addition,  the  failure  of 
a  reproductive-tissue  product  will 
generally  cause  lesser  health  risks  to  the 
individual  than  the  failure  of  other 
systemic  products  FDA  has  decided 
that  it  is  not  necessary  to  define 
"reproductive  use"  in  the  regulation, 
because  the  term  is  well  understood. 

7.  Transfer 

Some  of  the  definitions  in  §  1271.3 
contain  the  terms  implantation, 
transplantation,  and  infusion,  which 
FDA  believes  are  generally  understood. 
However,  FDA  is  proposing  to  define, 
for  the  purpose  of  this  part,  transfer. 
which  may  not  b©  as  well  understood, 
to  mean  "the  placement  of  human 
reproductive  cells  or  tissues  into  a 
human  recipient."  This  definition,  in 
§  1271  3(k).  reflects  the  way  the  term 
"transfer"  is  used  within  the 
reproductive  tissue  industry. 

8.  Establishment  and  Manufacture 

Other  terms  defined  in  §  1271.3  relate 
to  the  manufacturing  of  human  cellular 
and  tissue-based  products.  An 
establishment  is  defined  as  a  place  of 
business  under  one  management,  at  one 
general  physical  location  that  engages  in 
the  manufacture  of  human  cellular  or 
tissue-based  products.  The  term 
includes  facilities  that  engage  in 
contract  manufacturing  services  for  a 
manufacturer.  The  term  also  includes 


111)  individual,  partnership, 
corporation,  association,  or  other  legal 
entity  engaged  in  the  manufacture  of 
human  cellular  or  tissue-based 
products. 

Under  §  1271. 3(fl.  the  term 
manufacture  includes  all  steps  in  the 
recovery,  screening,  testing,  processing, 
storage,  labeling,  packaging,  or 
distribution  of  any  human  cellular  or 
tissue-based  product.  The  agency 
interprets  certain  terms  used  in  the 
definition  of  "manufacture"  in  the 
following  ways.  By  "recovery"  FDA 
means  obtaining  cells  or  tissues  from  a 
donor  that  are  intended  for  use  in 
human  transplantation,  infusion, 
implantation,  or  transfer.  "Storage" 
would  include  holding  human  cells  or 
tissue  for  future  distribution  or  use. 
•Processing"  means  any  activity,  other 
than  recovery,  performed  on  a  human 
cellular  or  tissue-based  product, 
including  preventing  contamination  and 
preserving  the  function  and  integrity  of 
the  product.  Processing  includes 
preparation,  preservation  for  storage, 
removal  from  storage,  and  any  steps  to 
inactivate  and  remove  adventitious 
agents.  "Distribution"  includes  any 
conveyance  or  shipment  of  human 
cellular  or  tissue-based  product 
(including  importation  and  exportation), 
whether  or  not  such  conveyance  or 
shipment  is  entirely  intrastate  and 
whether  or  not  possession  of  the  human 
cellular  or  tissue-based  product  is  taken. 

Many  entities  and  individuals  that 
would  be  considered  manufacturers 
under  part  1271  because  they  recover 
human  cells  or  tissues  expressed 
concerns  that  they  would  be  subject  to 
registration  requirements.  FDA 
anticipates  that  individuals  engaged 
solely  in  the  procurement  or  recovery  of 
cells  or  tissues  and  under  contract  to 
organizations  that  coordinate 
procurement  or  recovery  of  human  cells 
or  tissues  will  not  have  to 
independently  register  under  part  1271. 
Registration  will  be  the  responsibility  of 
the  employer  or  contracting 
organization,  which  will  also  be 
required  under  future  rulemaking  to 
ensure  that  its  employees,  agents,  and 
contractors  that  engage  in  the  recovery 
of  cells  or  tissues  comply  with 
applicable  regulations  or  procedures 

regarding  the  collection,  safe  handling, 

and  proper  shipment  of  human  cells  or 

tissues. 

C.  Procedures  for  Registration  and 
Listing 

The  procedures  for  complying  with 
proposed  part  1271.  found  in  subpart  B. 
are  designed  to  impose  only  a  minimal 
burden  on  manufacturers  while 
providing  FDA  with  the  basic 


information  needed  to  underpin  its 
regulatory  program.  Under  §  1271.21(a), 
registration  and  listing  are  required 
within  5  days  after  the  initiation  of  an 
establishment's  operations.  Registration 
updates  are  required  armually,  by 
December  31.  under  S  1271.21(b). 
Section  1271.21(c)  governs  the  semi- 
annual updating  of  product  lists. 
Product  lists  must  he  updated  with  the 
following  information:  (1)  Each  human 
cellular  or  tissue-based  product 
introduced  by  the  registrant  for 
distribution  that  bas  not  been  included 
in  any  list  previously  submitted;  (2) 
each  human  cellular  or  tissue-based 
product  formerly  listed  for  which 
distribution  has  been  discontinued.  (3) 
each  human  cellular  or  tissue-based 
product  for  which  a  notice  of 
discontinuance  was  submitted  and  for 
which  distribution  has  been  resumed; 
and  (4)  any  material  change  in  any 
information  previously  submitted. 
Product  list  updates  must  be  submitted 
each  June  and  December;  alternatively, 
they  may  be  submitted  at  the  time  the 
change  occurs.  When  no  changes  have 
occurred  since  the  previously  submitted 
product  list,  no  update  is  required. 

Section  1271.22  requires  registration, 
listing,  and  annual  updates  to  he 
submitted  on  Form  FDA  3356  That 
section  also  tells  how  to  obtain  the  form 
and  where  to  submit  it.  including 
information  on  obtaining  the  form 
electronically.  The  agency  anticipates 
that  some  firms  may  prefer  the  ease  of 
obtaining  the  registration  and  listing 
form  electronically  For  this  reason,  an 
electronic  version  of  this  form  is 
currently  being  develop<»d.  It  will  be 
available  by  the  time  the  final 
regulations  go  into  effect. 

Section  1271.25  sets  out  the 
information  required  for  registration  and 
listing,  including  the  name  and  address 
of  the  establishment.  Information 
required  for  product  listings  includes 
the  established  and  propnetar>'  names 
of  each  product,  as  well  as  a  statement 
of  whether  the  product  meets  the 
criteria  set  out  in  §  1271.10.  (Any 
change  in  whether  a  product  meets 
these  criteria  will  be  considered  a 
"material  change"  subject  to  reporting 
under  §  1271. 21(c)(iv).) 

Under  §  1271.26,  changes  in  an 
estabhshmenfs  ownership  or  location 
are  to  be  submitted  as  an  amendment  to 
registration  within  5  days  of  such 
changes.  Section  1271.27  states  that  the 
agency  will  provide  the  registrant  with 
a  permanent  registration  number. 
Section  1271.37  sets  out  the  registration 
cmd  product  listing  information  that  will 
be  made  available  to  the  public. 
At  this  time,  the  agency  is  not 
proposing  to  charge  a  fee  for  registration 
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or  product  listing.  FDA  is  evaluating  its 
authority  to  assess  a  fee  and  the  impacts 
of  such  a  fee  If  it  determines  that  a  fee 
it  is  appropriate,  the  agency  will  maice 
such  a  proposal  in  a  future  rulemaking. 

D  Amendments  to  Farts  207  and  807 

FDA  proposes  to  add  new  paragraph 
(f)  to  §  207  20  and  new  paragraph  (e)  to 
§  807  20  These  additions  will  state  that 
owners  and  operators  of  establishments 
that  recover,  screen,  test,  process,  store, 
label,  package,  or  distribute  human 
cellular  or  tissue-based  produces,  as 
defined  in  §  1271  3(f),  shall  register  and 
list  those  products  with  CHER  on  Form 
FDA  3356,  following  the  procedures 
found  in  subpart  B  of  part  1271   Thus, 
instead  of  following  the  procedures  in 
subpart  C  of  pari  207  (e.g.,  procedures 
contained  in  §§207.21,  207.22,  207  25. 
207  26,  and  207.30).  establishments  that 
manufacture  human  cellular  or  tissue- 
based  products  regulated  as  biological 
drugs  under  the  act  and  the  PHS  Act 
would  follow  the  procedures  set  out  in 
part  1271,  subpart  B  Regulations  that 
do  not  pertain  to  the  procedural 
requirements  for  registration  and  listing 
(e.g..  §  207.39.  on  misbranding]  v,ould 
still  apply  In  addition,  new  §  207.20(f) 
will  specifically  state  that  the 
procedures  for  submitting  additional 
information,  in  §  207.31,  remain 
applicable 

With  respect  to  human  cellular  or 
tissue-based  products  regulated  as 
devices  under  the  act,  manufacturers 
would  follow  the  regi.stration  and  listing 
prcK^edures  of  part  1271,  subpart  B, 
instead  of  those  found  m  part  807, 
subpart  B  (e.g.,  procedures  in  §§807.21, 
807.22.  807.25.  807,26,  and  807.30).  As 
would  be  the  case  for  devices,  the 
requirements  for  additional  listing 
information  in  §807,31  will  remain  in 
place  and  regulations  that  do  not  pertain 
to  registration  and  listing  (e.g.,  §807.39) 
would  still  be  applicable 

IV.  .\nalysis  of  Economic  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866.  under  the  Regulatory  Flexibilitv 
Act  (5  U-S.C.  601-612).  and  under  the' 
Unfunded  Mandates  Reform  Act  (Pub 
L.  104-4)  Executive  Order  12866 
directs  agencies  to  as.sess  ail  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
neces.sary.  to  select  regulatory 
approaches  that  ina.ximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety. 
and  other  advantages;  distributive 
impacts;  and  equitv). 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  whether  a 
rule  may  have  a  significant  impact  on  a 


substantial  number  of  small  entities 
and.  if  it  does,  to  analyze  regulatory 
options  that  would  minimize  the 
impact   The  Unfunded  Mandates 
Reform  Act  requires  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  bv  the  private  sector. 
of  SIOO.OOO.OOO  {ad)usted  annually  for 
inflation]  in  any  1  year  The  agency  has 
determined  that  the  proposed  rule  is  a 
significant  rule  as  described  in  the 
Executive  Order,  but  not  a  significant 
action  as  defined  in  the  Unfunded 
Mandates  Reform  .^ct  .Aggregate 
impacts  of  the  rule,  and  aggregate 
expenditures  caused  by  the  rule,  will 
not  approach  $100  million  for  either  the 
public  or  the  pnvate  sector 

.\n  analysis  of  available  information 
suggests  that  costs  to  the  entities  most 
affected  by  this  rule,  including  small 
entities,  are  not  expected  be  significant. 
as  described  in  the  analysis  below 
Therefore,  the  agency  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities 

A.  Objective  and  Basis  of  the  Proposed 

Action. 

FDA  is  proposing  this  action  as  a  first 
step  in  the  regulation  of  the  rapidly 
evolving  industry  of  human  cellular  and 
tissue-based  products  This  industr)'  has 
not  been  previously  subject  to  a 
comprehensive  regulaton.-  program  by 
FDA  or  other  public  health  authonties. 
Lack  of  a  single  regulatory  approach  or 
registration  system  has  prevented  the 
agency  from  acquiring  information 
regarding  the  full  size  of  the  cell  and 
tissue  industn,'  and  the  scope  of  its 
jiroducts  The  proposed  rule  will 
require  ail  manufacturers  of  human 
cellular  and  tissue-based  products  to 
register  with  the  agency  and  to  submit 
to  the  agency  a  list  of  their  products. 
Through  registration  and  listing,  FDA 
will  be  able  to  identify  industry 
participants  and  the  products 
manufactured.  This  will  enable  the 
agency  to  more  efficiently  monitor  the 
induslr\ ,  distribute  new  information 
such  as  guidances,  policies,  or 
requirements,  and  identif\-  entities  that 
may  be  subject  to  inspection  by  FDA. 
This  action  is  taken  solely  under  the 
authority  of  section  361  of  the  PHS  Act. 
Section  361  is  also  used  as  authority  to 
amend  parts  207  and  807  so  that  the 
registration  data  bases  developed  for 
drugs  and  devices  may  be  consolidated 
with  the  data  base  of  the  proposed 
human  cell  and  tissue  registratior, 
program   Section  510  of  the  act  !~emains 
the  substantive  registration  requirement 


for  products  subject  to  parts  207  and 
807.  FDA  has  reviewed  related  Federal 
rules  and  has  not  identified  any  rules 
that  duplicate,  overlap,  or  conflict  with 
the  proposed  rule. 

B    Small  Entities  Affected 

This  proposal  affects  both  entities  that 
currently  register  with  FDA  and  submit 
product  lists  to  the  agency  under 
applicable  sections  of  the  act  (parts  207 
and  807),  and  those  entities  that  are  not 
presently  required  to  register  or  list  writh 
the  agency.  FDA  has  structured 
registration  and  listing  to  have  a 
minimal  impact  on  affected  entities. 
However,  the  agency  anticipates  that  the 
impact  will  be  greater  for  those  entities 
that  do  not  currently  register  or  list. 

The  number  of  entities  that  will  be 
required  to  begin  registration  and  listing 
under  part  1271  is  difficult  to  ascertain. 
Because  the  agency  has  not  previously 
regulated  certain  human  cellular  and 
tissue-based  products,  the  agency  can 
only  approximate  the  number  of  entities 
that  may  fall  under  the  requirements  of 
the  proposed  rule  This  lack  of 
accessible,  accurate  information  is,  in 
fact,  a  major  reason  behind  the  agency's 
registration  and  listing  initiative.  In 
calculating  the  burden,  the  agency  has 
used  information  obtained  from  various 
trade  organizations  related  to  the  human 
cellular  find  tissue-based  industry. 
Several  organizations  also  provided 
estimates  of  what  portion  of  the 
industry  their  membership  represented, 
and  the  agency  included  in  its  analysis 
the  65  manufacturers  of  human  cellular 
and  tissue-based  device  products  that 
are  registered  with  the  agency  under 
part  807  The  Musculoskeletal 
Transplant  Foundation  lists 
approximately  25  tissue  and  organ 
recovery  members,  which  it  estimates  to 
be  about  one-third  of  the  tissue  and 
organ  procurement  organizations  in  the 
United  States.  The  National  Bone 
Marrow  Donor  Program,  which  includes 
establishments  that  recover  peripheral 
blood  stem  cells,  lists  approximately 
101  donor  centers  and  114  collection 
centers  in  the  United  States.  The 
American  Association  of  Tissue  Banks 
(AATB)  hsts  approximately  60  tissue 
banks.  The  Eye  Bank  Association  of 
America  represents  about  112  eye 
banks,  which  it  estimates  is  about  95 
percent  of  the  U.S.  eye  banks.  The 
American  Society  for  Reproductive 
Medicine  has  a  membership  of 
approximately  7,200  physicians, 
researchers,  and  other  health  care 
professionals,  of  which  perhaps  only 
120  are  fertility  doctors  who  would  be 
subject  to  the  registration  and  listing 
requirements.  In  addition,  it  is 
estimated  that  there  are  about  90  semen 
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deposituriDS  in  Loiiuuerciai  operation. 
Any  of  the  entities  described  above  that 
engage  in  manufacture  (including,  but 
not  limited  to.  recovery,  screening, 
testing,  processing,  storage,  labeling, 
packaging,  or  distribution)  of  human 
cellutar  or  tissue-based  products  would 
be  affected  by  the  proposed  rule.  A  great 
majority  of  these  approximately  680 
entities  would  be  considered  "small" 
under  criteria  established  by  the  Small 
Business  Administration.  FDA  invites 
comments  on  this  analysis  of  the 
number  of  entities  that  may  be  affected 
by  the  proposed  registration  and  listing 
rule. 

C.  Nature  of  the  Impact 

The  main  cost  involved  in 
implementing  the  proposed  rule  would 
be  the  time  required  to  obtain  the  form, 
read  the  instructions,  and  complete  and 
submit  the  form.  FDA  has  no  precise 
estimate  of  the  initial  registration  and 
listing  procedure  but  estimates  that  it 
should  require  an  average  of  1  hour  of 
staff  time  per  registrant.  This  estimate  is 
supported  by  the  estimates  prepared  for 
the  completion  of  the  blood  product 
registration  on  FDA  Form  2830.  which 
is  similar  in  length,  type  of  information 
requested,  and  complexity  to  the 
proposed  Form  FDA  3356  {62  FR  1189«. 
March  13.  1997).  In  addition,  the 
proposed  rule  will  require  an  update  of 
the  product  list  which  is  estimated  to 
require  about  0.5  hour  of  staff  time. 
Thus,  registration  and  listing  is 
anticipated  to  require  about  1.5  hours  of 
staff  time  per  annum.  At  an  estimated 
$38.00/hour  value  of  staff  time,  most 
registrants  are  expected  to  incur  an 
annual  cost  of  approximately  $57.00  to 
comply  with  the  requirements  of  the 
proposed  rule  There  are  no  specific 
educational  or  technical  skills  required 
to  complete  and  submit  the  registration 
and  listing  form.  Similar  activities  are 
generally  completed  by  trained  and 
qualified  employees  of  an  establishment 
who  are  intimately  involved  with  the 
operations  of  the  entity. 

The  proposed  rule  is  the  first  step  in 
creating  a  tiered,  risk-based  regulatory 
scheme  that  will  tailor  the  degree  of 
scrutiny  afforded  to  different  products 
to  the  risks  associated  with  each 
product.  Through  registration  and 
listing,  FDA  will  acquire  the 
information  needed  to  characterize  the 


nature  ana  e.xient  oi  tne  numan  cellular 
and  tissue-based  industry.  This 
information  will  enable  FDA  to 
efficiently  and  effectively  respond  to 
emerging  public  health  concerns  related 
to  human  cellular  or  tissue-based 
products.  Lists  of  industry  members  and 
their  products  will  also  help  FDA 
disseminate  educational  materials  and 
other  important  information  regarding 
FDA  policies,  guidances,  and 
requirements. 

D.    ^4inimizing  the  Impact  on  Small 
Entities 

FDA  recognizes  that  a  large  number  of 
the  establishments  that  would  be 
required  to  register  and  list  under  the 
proposed  rule  will  be  small  entities  with 
limited  resources.  In  recognition  of  this, 
the  agency  is  proposing  that  the 
information  to  be  provided  during 
registration  and  listing  be  only  that 
which  is  necessary  to  achieve  the 
agency's  goals  of  industry 
characterization  and  identification  of  its 
participants.  To  alleviate  the  impact  on 
entities,  especially  small  entities,  FDA 
proposes  that  Form  FDA  3356  be 
electronically  retrievable.  Future 
development  of  registration  and  listing 
will  consider  the  use  of  electronic 
submissions  (e-mail  or  Internet)  and 
electronic  signatures. 

V.  Pn.|i<is»'<l  y  tT«'i  livf  Hate 

The  agency  proposes  that  any  final 
rule  that  may  issue  based  on  this 
proposed  rule  become  effective  180  days 
ai^er  its  date  of  publication  in  the 
Federal  Register 

VI.  Enviniiimi'iil.ii  impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  because  these  actions,  as  a 
class,  will  not  result  in  the  production 
or  distribution  of  any  substance  and 
therefore  will  not  result  in  the 
production  of  any  substance  into  the 
environment 

VII.  Thp  Papcrvmrk  Kf<iu.  iiun  ,\ct  of 
199S 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 


the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  title. 
descriptioTi.  and  respondent  description 
of  the  information  collection 
requirements  are  shown  below  with  an 
estimate  of  the  annual  reporting  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  the  instructions,  gathering 
necessary  information,  and  completing 
and  reviewing  the  report. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA  s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  infomiation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

T;tye:  Establishment  Registration  and 
Product  Listing  for  Manufacturers  of 
Human  Cellular  and  Tissue-hased 
Products. 

Description.  H).\  is  proposmx  to 
require  establishments  that  ret  over. 
screen,  test,  process,  store.  lat)el 
package,  or  distribute  any  human 
cellular  or  tissue-ha.sed  prcxiiict  to 
register  with  FI).^  and  submit  lists  of  the 
manufactured  proiim  n  to  be  updated 
twice  a  year.  FDA  proposes  to  define 
certain  terms  relevant  to  n-vistration  and 
listing,  define  v\  Hp  h  niaii'iffK  tures  will 
be  subject  to  the  [imv  ismus  nt  -he 
proposed  rule,  and  proM  u    i  f  irm 
(Form  FDA  3356)  to  be  us.,i  !.:  •'..■ 
entry  of  an  entity's  name  1:1  ',   o.  I'.on 
information  and  its  product    is'   FI  ),\  is 
proposing  this  action  in  respui;s«.;  to  the 
agency's  public  health  concerns 
regarding  products  comprised  of  human 
cells  or  tissues,  or  that  incorporate  such 
cells  or  tissues.  Through  this  initiative 
the  agency  will  improve  its  ability  to 
protect  the  public  health  by  controlling 
the  spread  of  communicable  disea.ses. 

Description  of  Respondents: 
Manufacturers  of  human  cellular  and 
tissue-based  products. 


Table  1.— 

Estimated  Annual  Reporting  Burden' 

21  CFR 

Form  No. 

No  of 
Raspondents 

Annual 

Fraquancy  par 

Rasponsa 

Total  Annual 
Responses 

Hours  per 
Response 
(average) 

Total  Hours 

1271 
20720 

FDA  3366 
FDA  3366 

AM) 
1 

2 
2 

1.360 
2 

0  75 
075 

1.020 
1.5 
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Table  1.— Estimated  Annual  Reporting  Burden'— Continued 

21  CFR 

FofTi  No 

No   at                     Annual 
Responoents        ''^!^^' 

Total  Annua' 
Responsei 

Hours  per 
Response 
(average) 

Total  Hours 

807.20 

TOTAL 

FDA  3356 

65                             2 
746                               2 

130 
1,492 

0.75 
0.75 

97.5 
1.119 

'  There  a^e  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  c»iiec;ion  o(  information. 


Because  many  manufacturers  of 
products  using  human  cells  or  tissues 
have  not  bf^n  required  to  register  or  list 
with  FDA,  the  agent  y's  ability  to  predict 
how  many  entities  would  be  affected  by 
the  proposed  rule  is  limited.  The 
estimates  for  number  of  respondents  a,re 
based  on  the  number  of  entities 
currently  registered  with  FDA  as 
manufacturers  of  human  cellular  or 
tissue-based  devices,  membership 
information  obtained  from  trade 
organizations  related  to  the 
manufacturing  of  products  utilizing 
human  cells  or  tissues,  and  an  estimate 
of  entities  that  are  not  presenth' 
registered  with  FD,^  or  members  of 
trade  organij^ations  but  that  would  be 
subject  to  registration  under  the 
proposed  rule.  The  annual  frequency  of 
responses  is  based  on  the  requirement 
in  the  proposed  rule  for  the  submission 
of  an  annual  registration  and  a  biannual 
product  list  updating.  In  practice,  it  is 
expected  that  the  annual  registration,  or 
annual  confirmation  of  registration  for 
entities  that  have  already  registered 
once,  and  the  first  product  list  update  of 
the  biannual  requirement  will  be 
completed  simultaneously  on  the  same 
form  The  hours  for  response  was 
obtained  by  averaging  the  estimates  of  1 
hour  of  staff  time  for  the  initial,  or 
confirmatory  registration  and  0,5  hour 
of  staff  time  for  the  update  of  the 
product  list.  The  Total  Hours"  column 
pro\'ides  the  estimated  total  number  of 
hours  for  registration  and  listing  by 
manufacturers  of  human  cellular  and 
tissue-based  products  under  proposed 
part  t27l.  existing  §§207.20  and  807.20 
as  they  would  be  amended  by  the 
proposal,  and  a  cumulative  total  for 
registration  and  listing  by  manufacturers 
of  such  products  under  all  three 
sections 

In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  the  agency  has 
submitted  a  copy  of  this  proposed  rule 
to  O.MB  for  review  of  the  information 
collection  provisions.  Interested  persons 
are  requested  to  submit  wrftten 
comments  regarding  information 
collection  by  June  15,  1998.  to  the  Office 
of  Information  and  Regulatory  Affairs. 
OMB  (address  abovej,  .attention    Desk 
Officer  for  FDA, 


V'lII.  Request  for  Comments 

Interested  person  may,  on  or  before 
,\ugust  12,  1998,  submit  to  the  Dockets 

Management  Branch  (address  above) 
written  comments  regarding  this 
proposal,  except  that  comments 
regarding  information  collection 
provisions  should  be  submitted  in 
accordance  with  the  instructions  in 
section  VII  of  this  document.  Two 
copies  of  any  comments  on  issues  other 
than  information  collection  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docl^et  number 
found  m  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  207 

Drugs,  Reporting  and  recordkeeping 

requirements 

21  CFR  Pan  807 

Confidential  business  information, 
Imports.  Medical  devices.  Reporting  and 
recordkeeping  requirements. 

2/  CFR  Pan  1271 

Human  cellular  and  tissue-based 
products  Reporting  and  recordkeeping 

requirements 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  ,\ct,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  chapter  I 
of  title  21  of  the  Code  of  Federal 
Regulations  be  amended  as  follows; 

PART  207— REGISTRATION  OF 
PRODUCERS  OF  DRUGS  AND  LISTING 
OF  DRUGS  IN  COMMERCIAL 
DISTRIBUTION 

1,  The  authority  citation  for  21  CFR 
part  207  IS  revised  to  read  as  follows: 

Authority:  21  f  S  C  331.  351,  352,  355, 
356,357,360  360b   ?"1    3^4   42  U.S.C  262. 
264.  271 

2   Section  207,20  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 


§  207  20     Who  must  'frQiste'  aio  submit  a 

drug  list 

***** 

(f)  Owners  and  operators  of 
establishments  or  persons  engaged  in 
the  recovery,  screening,  testing, 
processing,  storage,  or  distribution  of 
human  cellular  or  tissue-based 
products,  as  defined  in  §  1271.3(e)  of 
this  chapter,  that  are  regulated  under 
section  351  of  the  Public  Health  Service 
Act  and/ or  the  Federal  Food.  Drug,  and 
Cosmetic  Act  shall  register  and  fist 
those  products  with  the  Center  for 
Biologies  Evaluation  and  Research  on 
Form  FDA  3356  following  the 
procedures  set  out  in  subpart  B  of  part 
1271  of  this  chapter,  except  that  the 
additional  listing  information 
requirements  in  §207.31  remain 
applicable. 

PART  807— ESTABLISHMENT 
REGISTRATION  AND  DEVICE  LISTING 
FOR  MANUFACTURERS  AND 
DISTRIBUTORS  OF  DEVICES 

3.  The  authority  citation  for  21  CFR 
part  807  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  360. 
360c,  360e,  360i,  360).  371.  374;  42  U.S.C 
264.271. 

4.  Section  807.20  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

§  807.20     Who  must  register  anc  sabmtt  a 

device  list 

•         •         •         *         • 

(e)  Owners  and  operators  of 
establishments  or  persons  engaged  in 
the  recovery,  screening,  testing, 
processing,  storage,  or  distribution  of 
human  cellular  or  tissue-based 
products,  as  defined  in  §  1271.3(e)  of 
this  chapter,  that  are  regulated  under 
section  351  of  the  Public  Health  Service 
ACl  and/ or  the  Federal  Food,  Drug,  and 
Cosmetic  Act  shall  register  and  Ust 
those  products  with  the  Center  for 
Biologies  Evaluation  and  Research  on 
Form  FDA  3356  following  the 
procedures  set  out  in  subpart  B  of  part 
1271  of  this  chapter,  except  that  the 
additional  listing  information 
requiiements  in  §807.31  remain 
applicable. 
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5.  New  part  1271  is  added  to  read  as 
follows. 

PART  1271-ESTABUSHMENT 
REGISTRATION  AND  PRODUCT 
LISTING  FOR  MANUFACTURERS  OF 
HUMAN  CELLULAR  AND  TISSUE- 
BASED  PRODUCTS 

Subpart  A— G«neral  Provision* 


1271.1     Purpose 

12713     Definitions. 

127110    Who  must  register  and  submit  a 

list 
1271.20    Establishments  not  required  to 

register  or  list  under  this  part. 

Subpart  B — Procedure  Tor 
Registration  and  Listing 

127121     When  to  register  and  list 

1271.22     How  and  wherw  to  register  and  list. 

1271.25  information  required  for 
registration  and  listing. 

1 27 1 . 26  Amendments  to  registration. 

1271.27  Assignment  of  a  registration 
number 

1271.37     Inspection  of  establishment 
registration  and  product  lists 

Authority:  42  U  S  C.  216.  243.  264.  271. 

Subp.i"  *     General  Provisions 

§1271.1     Purpose. 

The  purpose  of  this  part  is  to  create 
a  unified  registration  and  product  listing 
system  for  establishments  that 
manufacture  human  cellular  and  tissue- 
based  pix>ducts.  Manufacturers  of 
human  cellular  and  tissue-based 
products  regulated  under  the  authority 
of  section  361  of  the  Public  Health 
Service  Act  are  required  by  this  part  to 
register  and  list  their  products  with  the 
F(X)d  and  Drug  Administration.  Center 
for  Biologies  Evaluation  and  Research. 
Under  §§  207.20(f)  and  807.20(e)  of  this 
chapter,  manufacturers  of  human 
cellular  and  tissue-based  products 
regulated  under  section  351  of  the 
Public  Health  Service  Act  and/or  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
are  required  to  register  and  list  their 
products  following  the  procedures  in 
subpart  B  of  this  part. 

§1271.3     Definitions. 

The  following  definitions  apply  only 
to  this  part: 

(a)  Autologous  use  means  the 
implantation,  transplantation,  infusion, 
or  transfer  of  a  human  cellular  or  tissue- 
based  product  back  into  the  individual 
from  whom  the  cells  or  tissue 
comprising  such  product  were  removed 

^)  Establishment  means  a  place  of 
business  under  one  management,  at  one 
general  physical  location,  that  engages 


in  the  manufacture  of  human  cellular  or 
tissue-based  products.  The  term 
includes,  among  others,  facilities  that 
engage  in  contract  manufacturing 
services  for  a  manufacturer  of  human 
cellular  or  tissue-based  products.  The 
term  also  includes  any  individual, 
partnership,  corporation,  association,  or 
other  legal  entity  engaged  in  the 
manufacture  of  human  cellular  or 
tissue-based  products,  except  that  an 
individual  engaged  solely  in  the 
procurement  or  recovery  of  cells  or 
tissues  or  under  contract  to  a  registered 
establishment  is  not  required  to 
independently  register 

(c)  Family-related  allogeneic  use 
means  the  implantation, 
transplantation,  infusion,  or  transfer  of 
a  human  cellular  or  tissue-based 
product  into  a  first-degree  blood  relative 
of  the  individual  from  whom  cells  or 
tissue  comprising  such  product  were 
removed. 

(d)  Homologous  use  means  the  use  of 
a  cellular  or  tissue-based  product  for 
replacement  or  supplementation  and: 

(1)  For  structural  tissue-based 
products,  occurs  when  the  tissue  is  used 
for  the  same  basic  function  that  it 
fulfills  in  its  native  state,  in  a  location 
where  such  structural  function  normally 

occurs;  or 

(2)  For  cellular  and  nonstructural 
tissue-based  products,  occurs  when  the 
cells  or  tissue  is  used  to  perform  the 
function(s)  that  they  perform  in  the 
donor. 

(e)  Human  cellular  or  tissue-based 
product  means  a  product  containing 
human  cells  or  tissues  or  any  cell  or 
tissue-based  component  of  such  a 
product.  The  following  products  are  not 
considered  human  cellular  or  tissue- 
based  products  and  establishments  that 
manufacture  only  one  or  more  of  the 
following  would  not  be  subject  to  the 
registration  or  listing  provisions  of  this 

part: 

(1)  Vascularized  human  organs  for 
transplantation: 

(2)  Whole  blood  or  blood  components 
or  blood  derivative  products  subject  to 
hsting  under  part  607  of  this  chapter; 

(3)  Secreted  or  extracted  human 
products,  such  as  milk,  collagen,  and 
cell  factors; 

(4)  Minimally  manipulated  bone 
marrow; 

(5)  Ancillary  products  used  in  the 
propagation  of  cells  or  tissues;  or 

(6)  Cells,  tissues  or  organs  derived 
from  animals. 

(f)  Manufacture  means,  but  is  not 
limited  to.  any  or  all  steps  in  the 
recovery,  screening,  testing,  processing, 
storage,  labeling,  packaging,  or 
distribution  of  any  human  cellular  or 
tissue-based  product. 


(gj  Minimal  manipulation  means: 

(1)  For  structural  tissue,  processing 
that  does  not  alter  the  original  relevant 
characteristics  of  the  tissue  relating  to 
the  tissue's  utility  for  reconstruction, 
repair,  or  replacement:  and 

(2)  For  cells  and  nonstructural  tissues, 
processing  that  does  not  alter  the 
relevant  biological  characteristics  of 
cells  or  tissues. 

(h)  Transfer  means  the  placement  of 
human  reproductive  cells  or  tissues  into 
a  human  recipient 

§  1271  10     Who  must  register  and  submtt  a 
Itst 

All  owners  and  operators  of 
establishments,  both  foreign  and 
domestic,  that  manufacture  human 
cellular  and  tissue-based  products, 
whether  or  not  the  product  enters  into 
interstate  commerce,  are  required  under 
this  part  to  register  with  the  Food  and 
Drug  Administration  and  submit  to  the 
agency  a  list  of  each  human  cellular  or 
tissue-based  product  manufactured,  if 
such  product  is: 

(a)  Minimally  manipulated: 

(b)  Not  promoted  or  labeled  for  any 
use  other  than  a  homologous  use: 

(c)  Not  combined  with  or  modified  by 
the  addition  of  any  nontissue  or 
noncellular  component  that  is  a  drug  or 
a  device:  and 

(d)  Does  not  have  a  systemic  effect: 
except  that  a  human  cellular  or  tissue- 
based  product  that  meets  the 
requirements  in  paragraphs  (a),  (b).  and 
(c)  of  this  section  may  have  a  systemic 
effect  if  the  product  is  for: 

(1)  Autologous  use: 

(2)  Family-related  allogeneic  use;  or 

(3)  Reproductive  use  and  contains 
human  reproductive  relh  or  tissue 

§127120     Establishments  not  required  to 
register  or  list  under  this  part 

The  following  establishments  are  not 
required  to  register  or  submit  product 
listings  under  this  part: 

(a)  Establishments  that  use  human 
cellular  or  tissue-based  products  solely 
for  nonclinical  scientific  or  educational 
purposes; 

(b)  Establishments  that  remove  human 
cellular  or  tissue-based  products  from 
an  individual  and  implant  such  cells  or 
tissues  into  the  same  individual  during 
the  same  surgical  procedure; 

(c)  Carriers  who  accept,  receive,  carry, 
hold,  or  deliver  human  cellular  or 
tissue-based  products  in  the  usual 
course  of  business  as  carriers;  and 

(d)  Establishments  that  only  receive  or 
store  human  cellular  or  tissue-based 
products  solely  for  pending  scheduled 
implantation,  transplantation,  infusion, 
or  transfer  within  the  same  faciUty. 
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Subpart  B — Procedures  for 
Registration  and  Listing 

§1271.21     When  to  register  and  list. 

(a)  Owners  and  operators  oi 
establishments  required  to  register  a:ui 
list  under  §  1271  10  or  required  under 
other  provisions  of  this  chapter  to 
follow  the  procedures  in  subpart  B  of 
this  part  shall  register  within  5  davs 
after  beginning  operations  and  shall 
submit  a  list  of  every  product  that  is 
maniifai  tured 

(h,!  Owners  and  operators  of 
establishments  shall  update  'heir 
registration  annual!)-  by  December  31. 
except  as  required  by  t)  1271.26.  Annual 
registration  may  be  accomplished  in 
conjunction  with  the  updating  of 
product  hsts  under  paragraph  (c)  of  this 
section. 

(c)(1)  Owners  and  operators  of 
establishments  shall  update  their 
product  lists  during  each  June  and 
December  or.  at  their  discretion,  at  the 
time  the  change  occurs,  with  the 
following  information 

(i)  A  list  of  each  human  cellular  or 
tissue-based  product  introduced  bv  the 
registrant  for  distribution  that  has  not 
been  included  in  anv  list  previously 
submitted  The  registrant  shall  provide 
all  of  the  information  required  by 
§  1271.25(b)  for  each  such  product. 

(ii)  A  list  of  each  human  cellular  o.- 
tissue-based  product  formeriv  li.sted  in 
accordance  with  paragraph  (a)  of  this 
section  and  for  which  distribution  has 
been  discontinued,  including  for  each 
product  so  listed,  the  identitv  by 
established  name  and  proprietary  name, 
and  the  date  of  discontinuance.  It  is 
requested  but  not  required  that  the 
reason  for  discontmuaiice  of 
distribution  bje  included  with  this 
information. 

(iii)  A  list  of  each  human  cellular  or 
tissue-based  product  for  which  a  notice 
of  discontinuance  was  submitted  under 
paragraph  (c)(l)(iij  of  this  section  and 
for  which  distribution  has  been 
resumed,  including  the  identitv  bv 
established  name  and  propnetan,  name. 
the  date  of  resumption,  and  anv  other 
information  required  by  §  1271.25(b)  not 
previously  submitted. 

(iv)  .^ny  material  change  in  anv 
information  previously  submitted. 
Material  changes  include  any  change  in 
whether  the  product  meets  the  criteria 
set  out  in  §  1271.10. 

(2)  When  no  changes  have  occurred 
since  the  previouslv  submitted  list,  no 
report  is  required. 

§1271.22    How  and  where  to  register  and 
list 

(a)  Establishment  registration,  produci 
listing,  and  updates  of  registration  and 


listing  shall  be  submitted  on  Form  FDA 
3356  to  the  Center  for  Biologies 
Evaluation  and  Re.search  {HFM-370), 
Pood  and  Drug  .administration,  1401 
Roclcville  Pike  Rocicvilie  MD  20852- 
1448.  Attention:  Tissue  Establishment 
Registration  Coordinator,  or 
electronically  in  accordance  with 
instructions  provided  with  Form  FDA 
3356. 

(b)  Copies  of  Form  FD.^  3356  can  he 
obtained  from  the  Center  for  Biologies 
Evaluation  and  Research  (HFM-370), 
Food  and  Drug  .'\dministration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448,  .-Mtention  Tissue  Establishment 
Registration  Coordinator  (from  anv  Food 
and  Drug  .administration  district  office): 
by  calling  the  CBER  Voice  Information 
Sy.stem  at  1-800-835-^709  or  301-827- 
1800.  or  bv  calling  the  Fax  Information 
System  at"l-888-CBER-F.A.\  or  301- 
827-3844  Persons  with  access  to  the 
Internet  mav  obtain  the  document  using 
the  World  Wide  Web  (WWW)  by 
connecting  to.  CBER  at  "http// 
vvww.fda.gov/cber.'publication.htm". 

§  1271.25     Information  required  tor 
registration  and  listing. 

(a)  Registration  shall  include: 
(1)  The  legal  name(sj  of  the 

establishment: 

;2l  Each  location,  including  the  street 
address  of  the  establishment  and  the 
postal  service  zip  code; 

(3)  The  name,  address,  and  title  of  the 
reporting  official:  and 

(4)  A  signed  and  dated  statement  by 
the  reporting  official  affirming  that  all 
information  contained  in  the 
registration  and  listing  form  is  true  and 
accurate. 

(b)  Listing  information  shall  include 
all  human  cellular  or  tissue-based 
products  (including  the  established 
name  and  the  proprietar\'  name)  that  are 
recovered,  screened,  tested,  processed, 
stored,  labeled,  packaged,  and 
distributed.  Listing  information  shall 
also  include  a  statement  of  whether 
each  product  meets  the  criteria  set  out 
in  §1271.10. 

(c)  Copies  of  all  contract  service 
agreements  shall  be  available  at  the  time 
of  inspection  of  the  establishment. 

§  1271.26    Amendments  to  registration. 

Changes  in  the  ownership  or  location 
of  an  establishment  shall  be  submitted 
as  an  amendment  to  registration  within 
5  days  of  such  changes. 

§  1 271 .27    Assignment  of  a  registration 
number. 

(a)  A  permanent  registration  number 

will  be  assigned  to  each  location 

(hi  FDA  acceptance  of  establishment 
registration  and  listing  forms  for  human 


cellular  and  tissue-based  products  does 
not  constitute  a  determination  that  an 
establishment  is  in  compliance  with 

applicable  rules  and  reculalinn<; 

§  1271  37     Inspection  c  esiabiis.l.'ner'.; 
registration  and  product  lists 

(a)  A  copy  of  the  Form  FDA  3356  filed 
by  each  establishment  will  be  available 
for  inspection  at  the  OfTice  of 
Communication.  Training,  and 
Manufacturers  Assistance  (HFM-48), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville.  MD  20852-1448 
In  addition,  there  will  be  available  for 
inspection  at  each  of  the  Food  and  Drug 
Administration  district  offices  the  same 
information  for  firms  within  the 
geographical  area  of  such  district  ofBce. 
Upon  request  and  receipt  of  a  self- 
addressed  stamped  envelope, 
verification  of  a  registration  number  or 
the  location  of  a  registered 
establishment  will  be  provided.  The 
following  information  submitted  under 
the  human  cellular  and  tissue-based 
product  requirements  is  illustrative  of 
the  type  of  information  that  will  be  * 
available  for  public  disclosure  when  it 
is  compiled: 

(1)  A  list  of  ail  human  cellular  and 
tissue-based  products; 

(2)  A  list  of  all  human  cellular  and 
tissue-based  products  manufactured  by 
each  establishment; 

(3)  A  list  of  all  human  cellular  and 
tissue-bfised  products  discontinued:  and 

(4)  All  data  or  information  that  has 
already  become  a  matter  of  public 
record. 

(b)  Requests  for  information  regarding 
human  cellular  and  tissue-based 
product  establishment  registrations  and 
product  listings  should  be  directed  to 
the  Office  of  Communication,  Training 
and  Manufacturers  Assistance  (HFM- 
48),  Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
suite  200N.  Rockville,  MD  20852-1448. 

Dated:  March  10.  1998. 

Michael  A.  Friedman. 

Lead  Deputy  Commissioner  for  the  Food  and 
Drug  Administration. 

Donna  E  Shatala. 

ixxKiory  of  Health  and  Human  Services. 
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DEPARTMENT  OF  LABOR 
Mine  Safety  and  Health  Administration 
30  CFR  Parts  56,  57,  62,  70  and  71 
RIN  121»-AB05 

Occupational  Noise  Exposure; 
Correction 

agency:  Mine  Safety  and  Health 

Administration.  Labor. 

ACTION:  Proposed  rule;  correction. 


SUMMARY:  This  document  corrects  the 
RIN  number  to  the  rule  for  health 
standards  for  occupational  noise 
exposure  published  in  the  Federal 
Register  on  December  31.  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA.  (703)235-1910. 

Correction 

On  December  31.  1997,  (62  FR  68468) 
MSHA  published  a  supplemental 
proposed  rule  on  health  standards  for 
occupational  noise  exposure.  This 
document  corrects  an  error  that  appeeu^ 
on  the  front  page  of  the  notice.  The  RIN 
number  1219-AA53  is  corrected  to  read 
1219- AB05. 

Dated;  May  7,  1998. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations, 
and  Variances. 
(FR  Doc  98-12757  Filed  5-13-98;  8:45  am] 

aiUJNO  OOOC  4610-U-P 


iranspurtaiion.  room  PL— 401.  400 
Seventh  Street  SW..  Washington  DC 
20590-0001.  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL— 401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.eov. 

FOR  FURTHER  INFORMA^  ON  CONTACT:  For 

questions  about  the  notice,  tail 
Lieutenant  John  G.  White.  Office  of 
Standards  Evaluation  and  Development 
(G-MSR-2).  Coast  Guard,  telephone 
202-267-6885.  For  information  on  the 
public  docket,  call  Carol  Kelley,  Coast 
Guard  Dockets  Team  Leader,  or  Paulette 
Twine,  Chief,  Documentary  Services 
Division,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENfTARY  INFORMATION: 


DEFAH  I  MtNT  OF  TRANhPuH  i  A  T  lUN 

Coast  Guard 
33  CFR  Ch.  I 

46  CFR  Ch.  I 

nJ8CO-1M7-31981 


A'*>»f '^ate 


>ntlon  Tonnag« 


agency:  Coast  Guard,  DOT. 

ACTION:  Notice;  request  for  comments, 

extension  of  comment  period. 


SUMMARY:  The  Coast  Guard  is  extending 
the  comment  period  on  its  notice 
requesting  comments  on  the  potential 
implementation  of  alternate  convention 
tonnage  thresholds  to  October  15,  1998, 
to  allow  additional  time  for  public 
comment. 

DATES:  Comments  must  be  received  on 
or  before  October  15,  1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility. 
lUSCG-1997-31981.  U.S.  Department  of 


kcijiii'st 


luiunents 


The  Coast  Guard  encourages  you  to 
participate  in  this  request  by  submitting 
written  data,  views,  or  arguments.  If  you 
submit  comments,  you  should  include 
your  name  and  address,  identify  this 
notice  (USCG-1997-3198)  and  the 
specific  section  or  question  in  this 
document  to  which  your  comments 
apply,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  attachments  in  an  unbound  format, 
no  larger  than  8'/j  by  11  inches,  suitable 
for  copying  and  electronic  filing  to  the 
DOT  Docket  Management  Facility  at  the 
address  under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  yotir 
comments,  you  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

The  Coast  Guard  may  schedule  a 
public  meeting  depending  on  input 
received  in  response  to  this  notice.  You 
may  request  a  public  meeting  by 
submitting  a  request  to  the  address 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  a  meeting 
would  be  beneficial.  If  the  Coast  Guard 
determines  that  a  public  meeting  should 
be  held,  it  will  hold  the  meeting  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Ragutcr. 


Background  and  Purpose 

On  Februarv'  4,  1998.  the  Coast  Guard 
published  a  notice  requesting  comments 
in  the  Federal  Register  (63  FR  5767)  to 
announce  it  was  considering 
development  of  alternate  tonnage 
thresholds  for  certain  vessels  based  on 
the  measurement  system  established 
under  the  International  Convention  on 
Tonnage  Measurement  of  Ships,  1969. 
Existing  tonnage  thresholds  in  domestic 
laws  and  regulations  are  based  on  the 
U.S.  regulatory  measurement  system. 
Establishing  alternate  convention 
tonnages  as  an  option  for  the 
application  of  domestic  regulations  may 
result  in  the  building  of  safer,  more 
efficient  vessels  and  may  enable 
designers  and  operators  of  U.S.  vessels 
to  be  more  competitive  in  the 
international  market.  The  Coast  Guard 
asked  for  comments  on  the  issues  and 
questions  listed  in  the  notice.  Due  to  the 
special  need  for  public  comment  on  this 
issue  and  requests  for  a  comment  period 
extension  from  the  public,  the  Coast 
Guard  is  extending  the  comment  period 
to  October  15. 1998. 

Dated  May  8.  1998. 
lo'Wph  I    Armelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environment  Protection. 
IFR  DcK     1^    '  .H4  7  Filed  5-13-98;  8;45  ami 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Parts  201  and  256 
[Docket  No   RM  98-4] 

Cable  Compulsory  Licenses: 
Application  of  the  3.75%  Rate 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Proposed  amendments  and 

policy  statement. 


summary:  On  April  30,  1997,  the 
Copyright  Office  published  an 
amendment  to  its  rules  to  allow  a  cable 
system  to  calculate  its  copyright  liabiUty 
for  carriage  of  distant  signals  on  a 
partially  permitted/partially  non- 
permitted  basis  where  applicable.  Under 
the  new  rule,  a  cable  system  will  apply 
the  current  base  rates  and  the 
syndicated  exclusivity  surcharge,  where 
apphcable,  to  those  subscribers  in 
communities  where  the  signal  would 
have  been  permitted  on  or  before  June 
24,  1981.  and  the  3.75%  rate  to  those 
subscribers  in  communities  where  the 
signal  would  not  have  been  permitted 
before  that  date.  Both  the  base  rate  fee 
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and  the  3.75%  fee  shall  be  applied 
toward  the  required  minimum  fee. 
These  changes,  however,  are  not 

reflected  clearly  in  the  current 
regulations.  Therefore,  the  Copyright 
Office  is  proposing  amendments  which 
would  harmonize  the  existing 
regulations  with  the  new  methodology 
for  calculating  the  roya.ty  fees  for 
carriage  of  partially  permitted/partially 
non-permitted  distant  signals 
DATES:  Comments  on  the  proposed 
technical  amendments  are  due  June  15, 
1998 

FOR  FURTHER  INFORMATION  CONTACT: 
Dayid  O  Carson,  Ck^nerai  Counsel,  or 
Tanya  .M  Sandros.  Attorney  .advisor. 
Cop>Tight  GC/I&R,  P.O  Box  70400, 
Southwest  Station,  Washington.  D.C. 
20024  Telephone  (202)  707--8380  or 
Telefax  (202)  '07-8366 
SUPPLEMENTARY  INFORMATION:  Section 
ni  of  the  Copyright  Act,  17  U.S.C. 
establishes  a  compulsory  license  which 
authorizes  a  t:able  system  to  make 
secondary  transmissions  of  copyrighted 
works  embodied  in  broadcast  signals 
provided  that  it  pays  a  royalty  fee 
according  to  the  fee  structure  set  out  in 
section  1 1 1  and  meets  ail  other 
conditions  of  the  statutory  license  The 
license  also  provides  for  an  opportunity 
to  adjust  the  statutory  royalty  rates  once 
every-  five  years,  see  17  U.S.C.  803(a)(2), 
or  whenever  the  Federal 
Communications  Commission  (FCC) 
amends  its  rules  to  allow  a  cable  system 
to  carry  additional  signals  beyond  the 
local  service  area  of  the  primary 
transmitter,  or  its  rules  goveming 
syndicated  program  and  sports 
exclusivity.  See  17  U.S.C.  801(b)(2)(B)- 
(C). 

The  FCC's  distant  signal  and 
syndicated  program  exclusivity  rules 
were  promulgated  in  1972.  Cable 
Television  Report  and  Order,  36  F.C.C. 
2d  143  (1972).  In  1976  after  Congress 
created  the  cable  compulsory  license, 
the  FCC  conducted  an  inquiry  to 
reexamine  the  need  for  these  rules  and 
determined  ultimately  that  there  was  no 
longer  a  need  for  maintaining  the 
distant  signal  and  syndicated  program 
exclusivity  rules  Report  and  Order  in 
Docket  No's.  20988  and  21284   :'Ci  FCC2d 
663  (1980) 

In  response  to  the  FCC's  order 
repealing  its  distant  signal  carnage  and 
program  syndication  exclusivity 
restrictions  on  cable  retransmissions, 
see  Report  and  Order  m  Docket  Nos. 
20988  and  21284,  79  F.C.C.  2d  663 
(1980), '  the  National  Cable  Television 


Association  (NCT.M  filed  a  petition  with 
the  former  Copyright  Royalty  Tribunal 
(CRT!  to  initiate  a  cable  rate  adjustment 
proceeding  in  198]  -  In  that  proceeding, 
the  CRT  set  two  new  rate  structures, 
apart  from  those  specified  in  the  statute, 
to  compensate  the  copyright  owners  for 
the  loss  of  the  surrogate  copyright 
protection  afforded  them  under  the  FCC 
rules:  a  3.75%  rate  for  the  secondary 
transmission  of  formerly  non-permitted 
distant  Signals,  and  a  syndicated 
exclusivity  surcharge  for  the  secondary 
transmission  of  permitted  signals  that 
had  been  subject  to  the  FCC's  former 
syndicated  program  exclusivity 
regulations  4"  FR  52146  (November  19, 
1982), 

In  1984.  the  Copyright  Office  adopted 
final  regulations  to  implement  the  new 
rate  decision  of  the  CRT.  but  when 
questions  concerning  the  proper 
application  of  the  rules  concerning  the 
3  7,5%  rate  arose,  the  Office  decided  to 
take  no  position  on  this  issue.  See  49  FR 
26722,  26726  (June  29,  1984)   Instead, 
the  Office  allowed  each  cable  system  to 
decide  whether  to  report  a  distant  signal 
as  entirely  permitted,  entirely  non- 
[)emiitted,  or  m  some  instances  as 
partially  permitted  and  partially  non- 
permitted,  and  calculate  its  copyright 
liability  accordingly. 

This  practice  comes  to  an  end  under 
a  regulation  promulgated  last  year 
which  directs  cable  systems  to  calculate 
the  3.75%  rate  fee  for  distant  signals  on 
a  "partially  permitted/partially  non- 
permitted'   basis  62  FR  23360  (April  30, 
1997J  Under  the  new  rule,  a  cable 
system  shall  calculate  its  royalty  fees  for 
a  partially  permitted/partially  non- 
permitted  signal  on  the  basis  of  gross 
receipts  from  subscribers  within  the 
relevant  communities,  without  regard  to 
whether  the  subscriber  actually  receives 
the  signal  If  the  distant  signal  is 
considered  permitted  with  respect  to 
particular  communities  under  the 
Federal  Communication  Commission's 
former  distant  carnage  rules  in  effect  on 
June  24,  1981  (or  in  the  case  of  those 
systems  that  commenced  operation  after 
June  24,  1981.  would  have  been 
considered  permitted  subject  to  these 
regulations),  then  the  cable  system  shall 
apply  the  base  rate  to  the  signal  in  those 
communities  Alternatively,  if  the  FCC 
rules  would  not  have  allowed  carriage 
of  the  signal  with  respect  to  specific 
communities,  then  the  cable  system 


must  apply  the  3.75%  rate  lo  the  signal. 
62  FR  23360  (April  30,  1997).  In  an 
effort  to  clarify  now  to  file  a  statement 
of  account  in  those  instances  where  the 
cable  system  carries  partially  permitted/ 
partially  non-permitted  signals,  the 
Office  proposes  additional  regulatory 
language  describing  how  to  create 
discrete  subscriber  groups  for 
calculating  the  appropriate  3.75%  fee, 
the  base  fee,  and  any  applicable 
syndicated  exclusivity  surcharge. 
Similarly,  for  the  accounting  period 
beginning  January  1, 1998,  we  have 
begun  revision  of  the  statement  of 
account  form  to  include  some  specific 
changes  and  special  instructions  to 
guide  cable  systems  in  making  these 
computations. 

The  Office  also  proposes  amending  37 
CFR  256.2  by  specifying  "paragraphs 
(a)(2)  through  (4)"  when  the  reference  is 
to  the  base  fee  in  place  of  the  more 
general  reference  to  "paragraph  (a)." 
The  Office  makes  this  proposal  because 
paragraph  (aKD  explains  how  to 
calculate  the  minimum  fee  whereas 
paragraphs  {a)(2)  through  (4)  explain  the 
methodology  for  calculating  the  base 
fee.  The  Office  also  suggests  adding 
amendatory  language  to  §  256.2(a)(1) 
which  makes  it  clear  that  both  the  base 
fee  and  the  3.75%  fee  shall  be  applied 
toward  the  cable  system's  obligation  to 
pay  a  statutory  miniraum.'  17  U.S.C. 
lll(d)(l)(B)(i).  These  suggested  changes 
do  not  effect  the  substance  of  the 
current  regulations  in  any  material  way. 

List  of  Subjects 
37  CFH  Part  201 

Cable  television.  Copyright, 
Jukeboxes,  Literary  works.  Satellites. 

37  CFR  Part  256 

Cable  television.  Copyright. 

In  consideration  of  the  foregoing, 
parts  201  and  256  are  proposed  to  be 
amended  as  follows 

PART  201— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702. 

2.  Section  201.17(h)(2)(iv)  is  amended 
by  adding  the  phrase  "and  the 


'  The  U.S.  Court  of  Appeals  for  the  Second  Circuit 
stayed  the  FCC  order  pending  an  appeal  of  its 
decision.  On  June  16,  1981,  the  court  upheld  the 
FCC  order,  tee  Malrite  T.V.  of  New  York,  Inc.  v. 


F.C.C,  652  F.2d  n40(2dCir.  1981).  cert,  denied. 
454  U.S.  1143  (1982),  and  vacated  the  stay  on  June 
25.  1981. 

'  The  American  Society  of  Comp>osers,  Authors, 
and  Publishers  (ASCAP).  and  the  Motion  Picture 
Association  of  America  (MPAA)  also  filed  separate 
petitions  requesting  an  adjustment  of  the  cable  rates 
with  the  CRT  in  1981. 


'  In  a  policy  statement  issued  in  1986,  the  OfTice 
considered  whether  a  cable  system  could  apply 
both  the  base  fee  and  the  3.75%  fee  toward  the 
minimum  fee  imposed  by  law.  see  17  U.S.C. 
lll(d)(l)(B)(i).  and  determined  that  the  minimum 
fee  would  not  be  added  to  the  base  fee  in  thoM 
instances  where  the  3.75%  fee  exceeded  the 
minimum  fee.  51  FR  599  (Januan,'  7.  1986).  In 
making  this  decision,  the  OfTice  relied  upon 
statements  in  the  House  report  accompanying  the 
Copyright  Aa  of  1976.  which  indicated  that  any  fee 
for  a  distant  signal  should  be  applied  against  the 
minimum.  RR  Rep.  No.  94-1476.  at  96  (1976). 


2675H 


K.'..;ist. 


Thursday.  Mav    M     iQQfl  TrMpospd   RnV's 


syndicated  exclusivity  surcharge,  where 
applicable.  "  after  the  phrase  "the 
current  base  rate" 

3.  Section  201.l7(h)(2)(iv)  is  amended 
by  adding  three  sentences  to  the  end  of 
the  paragraph  to  read  as  follows: 

§201  17     Statements  ot  Account  covering 
compulsory  Ilc«n9«»  for  secondary 
transmlasions  by  cable  systems, 
ft  •  «  •  * 

(h)  •  •  • 

(2)  •  •  • 

(iv)  *  "  •  The  calculations  shall  be 
based  upon  the  gross  receipts  from 
subscribers  within  the  relevant 
communities.  No  cable  system  shall 
make  its  calculations  based  solely  on 
the  number  of  subscribers  receiving  a 
particular  signal.  For  partially-distant 
stations,  gross  receipts  shall  be  the  total 
gross  receipts  from  subscribers  outside 
the  local  service  area." 


PART  256— ADJUSTMFNT  OF 
ROYALTY  FEE  FOR  CABLE 
COMPULSORY  LICENSE 

4.  The  authority  citation  for  part  256 
continues  to  read  as  follows: 

Authority:  17  U  SC  801-803. 

5.  Section  256.2(a)(1)  is  amended  by 
removing  the  word  "fee"  and  adding  the 
word  "fees"  before  the  phrase  ".  if 
any.". 

6.  Section  256.2(a)(1)  is  amended  by 
adding  the  phrase  "and  (c)"  af^er  "(4)". 

7.  Section  256.2(c)  is  amended  by 
adding  the  phrase  "(2)  through  (4)"  after 
the  "(a)"  in  the  phrase  which  reads  "the 
royalty  rate  shall  be  in  lieu  of  the 
royalty  rates  specified  in  paragraphs  (a) 
and  (d)  of  this  section.". 

Dated  May  7,  1998. 
Marybeth  Peters. 
Register  of  Copyrights. 
(FR  Doc  98-12652  Filed  5-13-98;  8:45  am) 
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fldlhal  communications 
commission 

47  OF  H  P  K1S  0.  1.  13.  22.  24.  26,  27, 
80,  87,  90.  97,  and  101 

(WT  Docket  No.  98-20;  DA  98-827] 

Facilitate  the  Development  and  Use  of 
the  Universal  Licensing  System 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  The  Commission  has  released 
an  order  which  extends  the  filing 


deadlines  for  comments  on  its  Notice  of 
Proposed  RulemakJng  (FCC  98-25) 
regarding  the  Universal  Licensing 
System.  We  also  waive  the  rules  that 
require  the  paper  filing  of  comments 
and  replies.  Consequently,  the  electric 
filing  of  comments  and  replies  will  be 
permitted.  These  steps  have  been  taken 
to  permit  more  thorough,  detailed 
comments  and  replies  on  the  proposed 
rulemaking  to  be  filed  with  the 
Commission.  The  effect  will  be  to 
improve  the  quality  of  the  Commission's 
final  determinations  in  this  rulemaking. 
DATES:  Comments  are  due  on  or  before 
May  22.  1998;  reply  comments  are  due 
on  or  before  lune  8,  1998. 
ADDBf^ssts   Federal  Communications 
Commission.  Room  222.  1919  M  Street. 
NW  .  Washington.  DC  20554, 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilbert  Nixon  or  Chns  Oacek  of  the 
Policy  &  Rules  Branch.  Commercial 
Wireless  Division.  Wireless 
Tel^ommunications  Bureau.  (202)  418- 
7240. 

SUPPLEMENTARY  INFORMATK3N:  The 
following  documents  relate  to  the 
aforementioned  rulemaking  Notice  of 
Proposed  Rulemaking.  WT  Docket  No. 
98-20.  FCC  98-25.  63  FR  16938.  April 
7.  1998.  [ULS  NPRh4):  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  Report  and  Order,  GC 
Docket  No.  97-113.  FCC  98-56.  63  FR 
24121,  May  1.  1998;  hnplementation  of 
Section  255  of  the  Telecommunications 
Act  of  1996.  Notice  of  Proposed 
Rulemaking.  WT  Docket  No.  96-198. 
FCC  98-55  (adopted  April  2.  1998: 
released  April  20.  1998).  paragraph  185. 

The  order  may  be  found  on  the 
internet  at:  <http://www.fcc.gov/ 
Bureaus/Wireless/Orders/1998/ 
da980827.txt>. 

Federal  Communications  Commission. 
Ramona  E.  54eleon. 

Chief.  Policy  Br  Rules  Bmnch.  Commercial 
Wireless  Division.  Wireless 
Telecommuriications  Bureau. 
|FR  Doc.  98-12835  Filed  5-13-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  i 

[MM  Docket  No.  9«-36    DA    98-854] 

Broadcast  Services:  Radio  Stations, 

Televisior'  Stations 

AGENCY:  heaerai  L-ommunications 

Commission. 

ACTION:  PropK)sed  rule;  extension  of 

comment  period. 


SUMMARY:  Pursuant  to  the  request  of  the 
National  Association  of  Broadcasters, 
the  Chief.  Mass  Media  Bureau,  acting 
under  delegated  authority,  extends  the 
comment  and  reply  comment  deadlines, 
on  whether  any  or  all  of  its  broadcast 
ownership  rules  are  no  longer  in  the 
public  interest  as  a  result  of 
competition,  for  sixty  days.  The  new 
deadlines  will  be  July  21.  1998.  for 
comments  and  August  21.  1998.  for 
reply  comments. 

DATES:  Comments  are  now  due  by  July 
21.  1998,  and  reply  comments  are  due 
by  August  21.  1998. 
ADD»«8SES:  Federal  Communications 
Commission,  1919  M  Street,  N.W.. 
Washington,  DC.  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Holberg,  Mas.s  Media  Bureau. 
Policy  and  Rules  Division,  (202)  418- 
2134,  or  Dan  Bring,  Mass  Media  Bureau. 
Policy  and  Rules  Division.  (202)  418- 
2Tn 

SUPPLEMEhfTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Order  in 
MM  Docket  No.  98-35.  DA-854. 
adopted  and  released  May  7.  1998.  The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  N.W..  Washington,  DC.  and  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street.  N.W., 
Washington.  DC.  20036.  The  Order  is 
also  available  on  the  Internet  at  the 
Commission's  web  site;  http:// 
www.fcc.gov.: 

1.  On  March  12,  1998,  the 
Commission,  pursuant  to  Section  202(h) 
of  the  Telecommunications  Act  of  1996 
("Telecom  Act"),'  adopted  a  Notice  of 
Inquiry  ("Notice").  63  FR  15353,  March 
31.  1998.  in  this  proceeding  soliciting 
comment  on  all  of  the  Commission's 
broadcast  ownership  rules  except  for 
those  already  being  examined  in 
pending  proceedings.  The  deadline  for 
filing  comments  was  set  at  May  22. 
1998.  and  for  reply  comments  June  22. 
1998. 

2.  On  April  20.  1998,  the  National 
Association  of  Broadcasters  ("NAB") 
filed  a  "Motion  for  Extension  of  Time  of 
Comment  and  Reply  Comment 
Deadlines"  seeking  a  sixty-day 
extension  of  the  comment  and  reply 
comment  deadlines.  NAB  states  that  it 
has  identified  .several  areas  pertinent  to 
the  biennial  review  in  which  it  plans  to 
complete  research  and  analysis.  It 
believes  that  the  results  of  these  studies. 
and  additional  studies  currently  being 


•  Pulx  L  No.  104-104.  110  SUt.  S6  (1996). 
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discussed  among  NAB's  staff  and  other 
parties,  will  be  helpful  to  the 
Commission's  inquirv    Furthermore. 
NAB  asserts,  the  issues  raised  bv  the 
Notice,  and  the  NABs  position  on  them, 
will  be  maior  subjects  of  its  |oint  Board 
of  Directors  meeting  scheduled  June  27- 
30. 1998 

T   We  will  grant  the  requested 
extension  .Mthough  the  Commission 
has  a  policy  of  not  routinely  granting 
extensions  of  time  for  filing  comments 
in  rulemaking  proceedings'  this 
proceeding  raises  a  number  of  complex 
issues  concerning  the  nature, 
dimension,  and  competitiveness  of  the 
several  markets  in  which  the  subject 
rules  operate   .^  well-do<:umented 
record  will  best  conduce  to  an  mformed 
decision  as  to  which  of  the 
Commission's  broadcast  ownership 
rules  are  no  longer  necessary  in  the 
public  interest  as  a  result  of 
competition  Additionally:  (l)The 
National  Association  of  Broadcasters 
represents  many  of  the  parties  that  will 
most  directly  be  affected  by  any  actions 
we  take  in  this  proceeding;  (2)  it  has 
shown  good  cause  why  a  sixty-day 
extension  will  enable  it  to  provide  more 
well-informed  comments;  and  (3)  no 
party  will  be  prejudiced  by  this 
extension  Rather,  all  may  make  good 
use  of  this  added  time  to  prepare  and 
present  well-supported  comments  on 
these  important  issues 

4  This  action  is  taken  pursuant  to  the 
authonty  found  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
303(r).  and  sections  204(b),  0.283.  and 
1  45  of  the  Commissions  Rules 

Federal  Communications  Comjnission. 

Roy  I.  Stewart, 

Chief,  Mass  Media  Burenu 

fFR  Doc  98-12668  Filed  S-lJ-98.  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATJON 

Federal  Highway  Administration 

49  CFR  Pan  393 

[FHWA  Docket  No.  FHWA-97-3201] 

RIN2125-AE15 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Rear  impact  Guards 
and  Rear  Impact  Protection 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 


>47  CFR  1.46. 


SUMMARY:  The  FHWA  is  proposing  to 
amend  the  Federal  Motor  Gamer  Safety 
Regulations  (FMCSRs)  to  require  that 
certain  trailers  and  semitrailers  with  a 
gross  vehicle  weight  rating  (GV'WRj  of 
4,536  kilograms  (kg]  (10,000  poundsi  or 
more,  and  manufactured  on  or  after 
lanuarv  26,  1998,  be  equipped  with  rear 
impact  guards  that  meel  the 
requirements  of  Federal  Motor  \'»nicie 
Safety  Standard  iFMVSSl  No  223,  The 
rear  impact  guards  would  be  installed  to 
ensure  that  the  trailer  or  semitrailer 
meets  the  rear  impact  protecrtion 
requirements  of  FMVSS  No  224  This 
rulemaking  is  intended  to  ensure  that 
the  rear  impact  protection  requirements 
of  the  FMCSRs  are  consistent  with  the 
FMVSSs  and  to  improve  the  safety  of 
operation  of  commercial  motor  vehicles 
(CMVs)  by  reducing  the  incidence  of 
passenger  compartment  intrusion 
during  underride  accidents  in  which  the 
passenger  vehicle  strikes  the  rear  of  tne 
trailer.  With  regard  to  trailers 
manufactured  before  January  26.  1998 
the  FHWA  is  not  proposing  that  motor 
carriers  be  required  to  retrofit  a  rear 
impact  guard  that  conforms  to  FMVSS 
No  223.  However,  motor  earners 
operating  these  trailers  would  be 
required  to  continue  complying  with  the 
FHWA's  current  requirements  for  rear 
impact  guards  and  rear  impact 
protection. 

DATES:  Comments  must  be  received  on 
or  before  July  13.  1998. 
ADDRESSES:  Submit  written,  signed 
comments  to  the  docket  number  that 
appears  in  the  heading  of  this  document 
to  the  Docket  Clerk.  US  DOT  Dockets. 
Room  PL-401.  400  Seventh  Street  SW 
Washington.  DC  20590-0001    All 
comments  rec:eived  will  be  available  for 
examination  at  the  above  address  from 
10  am  to  5  p.m..  et  .  Monday  through 
Friday,  except  Federal  holidays  Those 
desinng  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcxird 

FOR  FURTHER  (NFORHUTtON  CONTACT:  Mr. 
l-arrv  W,  Minor.  Office  of  Motor  Cramer 
Research  and  Standards,  U02i  365- 
4009,  or  Mr  Charles  Medaleri  Office  of 
the  Chief  Counsel,  (202)  36B-1354. 
Federal  Highway  .administration. 
Department  of  Transportation.  400 
Seventh  Street,  SW    Washington,  D.C. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m..  e  t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  c^n  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL— 401,  by  using  the 


universal  resource  locator  (URL);  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
mav  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  .Service  at  (202)  512-1661. 
I.ntemet  user^  may  reach  the  Federal 
Register  s  .nome  page  at  http:// 
www  nara.gov.'naray'fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/su docs. 

Background 

On  !anuar%  24,  1996  (61  FR  2003).  the 
National  Highway  Traffic  Safety 
,^dmlnlstratlon  (NHTSA)  pubUshed  a 
finaj  rale  creating  Federal  Motor 
Vehicle  Safety  Standards  (FMVSSs) 
Nos  223   Rear  impaci  Guards,  and  224. 
Rear  Impact  Prote^iion  The 
requirements  apply  to  trailers 
raanufartured  on  or  after  January  26, 
199" 

The  first  standard ,  FMVSS  No.  223 
(49  CFR  571.223),  specifies  performance 
requirements  that  rear  impact  guards 
must  meet  before  they  can  be  installed 
on  new  iraiiers  and  semitrailers,  K 
specifies  strength  requirements  for  the 
impart  guards  as  well  as  test  procedures 
that  manufacturers  and  the  NHTSA  will 
use  to  determine  comphance  with  the 
standard.  The  standaiid  also  requires  the 
guard  manufacturer  to  permanently 
label  the  impact  guard  to  certify  that  the 
device  meets  the  requirements  and  to 
provide  instructions  on  the  proper 
installation  of  the  guard. 

The  second  standard,  FMVSS  No.  224 
(49  CFR  5:1.224),  requires  that  most 
new  trailers  and  semitrailers  with  a 
gros.<;  vehicle  weight  rating  (GVWR)  of 
4  "136  k.^    10.000  pounds)  or  more  be 
equippec  w;th  a  rear  impact  guard 
mpetmij  FM\  SS  Na  223.  Requirements 
for  the  location  of  the  guard  relative  to 
the  rear  end  and  sides  of  the  trailer  are 
also  specified  in  the  vehicle  standard.  In 
addition,  the  vehicle  standard  requires 
that  the  guard  be  mounted  on  the  trailer 
or  semitrailer  in  accordance  with  the 
instructions  of  the  guard  manufacturer. 

History  of  Current  FHWA  Requirwnenf* 

The  first  Federal  requirements 
concerning  heavy  vehicle  rear  underride 
protection  were  issued  in  1952  by  the 
Bureau  of  Motor  Carriers  of  the 
Interstate  Commerce  Commission  (ICQ 
(presently  the  Office  of  Motor  Carriers  of 
the  Federal  Highway  Administration). 
The  regulation,  which  is  still  in  effect 
(49  CFR  393.86).  requires  heavy  trucks, 
trailers,  and  semitrailers  to  be  equipped 
with  a  rear-end  protection  device 
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rule  requires  that  the  jjround  clearance 
of  the  underride  guard  be  no  more  than 
7B0  mm  (30  inches)  when  the  vehicle  is 
empty.  The  rule  also  requires  that  the 
underride  guard  be  located  no  more 
than  filO  mm  (24  inches)  forward  of  the 
rear  of  the  vehicle  and  that  it  extend 
laterally  to  within  460  mm  (18  inches) 
of  each  side.  The  underride  device  is 
required  to  be  "substantially 
constructed  and  firmly  attached." 

The  language  that  the  ICC  adopted 
was  based  upon  the  recommendations 
of  the  Bumper  Heights  Committee  of  the 
Society  of  Automotive  Engineers  (SAE). 
On  January  2.  1947.  the  Director  of  the 
Bureau  of  Motor  Carriers  sent  a  letter  to 
the  SAE  requesting  that  the  Bumper 
Heights  Committee  consider  expanding 
its  work  on  passenger  car  bumpers  to 
include  recommendations  for  rear 
bumpers  on  heavy  vehicles.  The  SAE 
provided  a  report  entitled 
"Recommendations  Covering  Rear 
Bumpers  on  Trucks  and  Trailers,"  in 
September  1947.  A  copy  of  the  report  is 
included  in  the  docket  file 

NHTSA  and  FHWA  Efforts  To  Develop 
Improved  Underride  Regulations 

Efforts  to  improve  the  Federal 
requirements  for  rear  underride 
proto<:tion  started  in  the  late  1960"s.  On 
October  14.  1967.  the  FHWAs  National 
Highway  Safety  Bureau  (NHSB.  the 
predecessor  of  the  NHTSA)  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  requesting  comments  on 
possible  amendments  to  the  Federal 
Motor  Vehicle  Safety  Standards  (32  FR 
14278). 

On  March  19.  1969.  the  NHSB  issued 
a  notice  of  proposed  rulemaking  on  rear 
underride  protection  devices  (34  FR 
5383).  The  proposal  would  have  applied 
to  all  new  trucks  and  trailers  (except 
pole  trailers)  with  a  GVWR  greater  than 
4.536  kgs  (10,000  pounds).  The 
maximum  ground  clearance  for  the 
underride  protection  would  have  been 
457  mm  (18  inches).  The  proposal  also 
included  a  static  strength  test  that 
would  have  required  that  the  device 
deflect  no  more  than  381  mm  (15 
inches)  forward  of  the  rearmost  part  of 
the  vehicle  when  a  force  of  333.600 
Newtons  (75.000  pounds)  was  applied. 

In  1970.  the  NHSB  (acting  as  a 
regulatory  agency  within  the 
Department  of  Transportation  but 
independent  of  the  FHWA)  issued  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  in  response  to 
comments  to  the  1969  NPRM  (35  FV. 
12956,  August  14.  1970).  The 
commenters  had  expressed  concern 
about  operational  problems  that  would 
be  created  if  the  ground  clearance  for 


uif  [f,ii  underride  guard  could  not 
exceed  457  mm  (18  Inches). 
Commenters  also  expressed  concerns 
about  the  test  procedures.  Although  the 
NHSB  did  not  increase  the  ground 
clearance  for  the  underride  guard,  the 
agency  proposed  reducing  the  test  force 
requirements  from  333,600  Newtons 
(75,000  pounds)  to  222.400  Newtons 
(50.000  pounds). 

The  NHTSA  (successor  to  the  NHSB 
pursuant  to  t^e  Highway  Safety  Act.  of 
1970)  terminated  the  rulemaking  on  rear 
underride  on  June  18.  1971  (36  FR 
11750).  The  NHTSA  stated  that  "(biased 
upon  the  information  received  in 
response  to  the  notices  and  evaluations 
of  cost  and  accident  data,  the 
Administration  has  concluded  that,  at 
the  present  time,  the  safety  benefits 
achievable  in  terms  of  lives  and  injuries 
saved  would  not  be  commensurate  with 
the  cost  of  implementing  the  proposed 
requirements." 

In  response  to  a  petition  for 
rulemaking  from  the  Insurance  Institute 
for  Highway  Safety  (IIHS)  and  a  March 
16,  1977,  hearing  before  the  Senate 
Committee  on  Commerce,  Science,  and 
Transportation  on  auto-truck  crash 
safety,  the  NHTSA  and  the  FHWA 
jointly  issued  an  ANPRM  requesting 
information  on  possible  revisions  to  49 
CFR  571  and  49  CFR  393.86  (42  FR 
43414,  August  29,  1977).  The  notice 
stated: 

Hit  is  the  conclusion  of  the  Department  of 
Transportation  that  the  present  requirements 
should  be  reexamined  because  the  problem 
of  rear  underride  accidents  remains,  and  it  is 
likely  to  become  more  severe  as  automobiles 
become  smaller  and  are  used  in  greater 
numbers.  Improved  rear  end  protection 
devices  on  heavy  motor  vehicles  that  may 
contribute  substantially  to  saving  lives  and 
preventing  injuries  may  be  possible  without 
incurring  either  unacceptable  costs  or 
unacceptable  restrictions  on  operations. 

The  notice  also  indicated  that  the 
FHWA  was  starting  a  research  program 
to  "establish  the  level  of  rear  underride 
protection  needed  to  reduce  injuries  and 
fatalities  in  a  variety  of  realistic  accident 
situations."  The  goals  of  the  research 
program  were  described: 

This  will  be  an  attempt  to  develop  a 
number  of  rear  underride  designs  to 
determine  the  desired  level  of  performance, 
giving  due  consideration  to  cost,  weight,  and 
operational  problems  Results  of  this  contract 
effort  will  be  used  in  determining  what  form 
any  amendments  to  FMCSR  Section  393.86 
and  FMVSS  Part  571  should  take. 

The  FHWA  and  the  NHTSA  worked 
together  in  developing  a  rear  underride 
research  program  and  initiated  two 
separate  studies.  The  FHWA  contracted 
with  the  Texas  Transportation  Institute 
(TTI)  of  Texas  AiM  University  to 


develop  low-cost  underride  guards  that 
would  be  practical  and  effective  in 
preventing  underride.  The  NHTSA 
contracted  with  E>ynamic  Sciences,  Inc. 
(DSI)  to  develop  compliance  test 
procedures  for  the  guards.  These  joint 
contract  efforts  were  intended  to 
generate  sufficient  data  to  support  a  rule 
applicable  to  vehicles  with  a  GVWR 
greater  than  4.536  kg  (10.000  pounds). 

The  research  contracts  focused  on 
preventing  excessive  underride 
primarily  through  the  use  of  a  rigid 
guard  having  a  low  ground  clearance. 
This  approach  was  similar  to  that 
followed  by  IIHS  in  a  test  program 
conducted  in  1976.  The  tests  performed 
by  TTI  and  DSI  demonstrated  what  the 
IIHS  program  had  shown  earlier; 
Excessive  underride  could  be  prevented 
with  rigid  guards.  However,  the  tests 
also  indicated  that  rigid  guards  increase 
the  deceleration  forces  experienced  by 
passenger  car  occupants  during  a  crash 
and  therefore  increase  the  risk  of  injury 
due  to  hazards  other  than  underride. 

Restrained  anthropomorphic  test 
devices  (commonly  referred  to  as  test 
dummies)  placed  in  passenger  cars  that 
were  crashed  into  the  rigid  guards  at 
speeds  of  56.3  km/hr  (35  mph)  or  more 
experienced  injury  responses  (forces 
detected  by  sensors  in  the  test  dummies) 
that  were  outside  of  the  ranges  allowed 
under  FMVSS  No.  208.  Occupant  Crash 
Protection.  This  was  significant  because 
the  accident  statistics  available  at  that 
time  indicated  that  most  accidents  in 
which  a  passenger  car  collided  with  a 
heavy  vehicle  rear  end  were  survivable. 
The  data  further  indicated  that  a 
majority  of  the  fatalities  that  occurred 
took  place  in  accidents  that  did  not 
involve  excessive  underride. 

Dynamic  Sciences,  Inc.  also  tested 
production  underride  devices  that  were 
typical  of  the  guards  in  use  at  the  time. 
The  guards  were  not  able  to  prevent 
small  cars  from  excessively  underriding 
test  trailers  at  collision  speeds  above 
48.3  km/hr  (30  mph).  In  these  tests,  the 
dummies  experienced  injury  responses 
that  were  above  the  limits  of  FMVSS 
No.  208.  When  small  cars  were  crashed 
into  the  guards,  the  guards  did  not  fail 
(i.e..  did  not  permanently  deform).  In 
tests  of  large  cars  at  collision  speeds  of 
48.3  km/hr  (30  mph),  underride  was 
excessive  in  offset  collisions  but  not 
when  the  collision  was  centric. 
Occupant  injury  responses  were  within 
the  allowable  Umits  of  FMVSS  No.  208 
and  none  of  the  guards  failed.  Occupant 
injury  responses  were  also  within  the 
permissible  limits  of  FMVSS  No.  208 
when  the  large  cars  were  crashed  into 
the  guard  at  64.4  km/hr  (40  mph). 
However,  the  underride  was  excessive 
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and  the  guards  were  permanently 
deformed. 

In  addition,  the  'ITI  program  tested  a 
hydraulic  energy-absorbing  guard 
manufactured  bv  Quinton-Hazell 
Automotive  Ltd  (Quinton-Hazell).  The 
Quinton-Hazell  device  was  very 
effective  at  preventing  excessive 
underride.  reducing  occupant  injury 
responses,  and  reducing  damage  to  the 
colliding  vehicle. 

The  TTI  also  conducted  two  tests  in 
which  passenger  vehicles  were  crashed 
into  a  van-type  trailer  that  had  no  guard 
but  whose  adjustable  rear  wheels  were 
set  in  the  rearmost  position.  The 
purpose  of  these  tests  was  to  determine 
the  effectiveness  of  rear  tandems  as  a 
means  for  preventing  underride.  The 
tests  demonstrated  that  the  rear  wheels, 
when  placed  at  the  extreme  rear  of  the 
truck  or  trailer,  prevent  excessive 
underride  at  approximately  56.3  km/hr 
(35  mph).  Further,  the  restrained 
dummies  used  in  these  tests 
experienced  injury  responses  that  were 
within  the  allowable  limits  of  FMVSS 
No.  208. 

The  NHTSA  issued  an  NPRM  on 
January  8, 1981  (46  FR  2136).  The 
proposed  standard  would  have  required 
large  trucks  and  trailers  to  be  equipped 
with  an  underride  guard  that  met 
specified  strength  requirements  and 
prescribed  requirements  concerning  the 
configuration  of  the  impact  guard.  The 
proposed  standard  differed  from  the 
FHWA's  regulation  in  three  ways.  First, 
the  NHTSA's  proposal  included 
objective  strength  requirements  for  the 
guard.  Second,  the  proposed 
configuration  requirements  would  have 
resulted  in  the  guard  having  a  lower 
ground  clearEmce  and  being  closer  to  the 
rear  of  the  vehicle.  Third,  the  NHTSA's 
proposed  impact  guard  would  have 
been  wider  (i.e.,  closer  to  the  sides  of 
the  vehicle). 

Based  upon  comments  received  in 
response  to  the  1981  NPRM  and  the 
results  of  the  TTI  and  DSI  studies,  the 
NHTSA  published  a  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
(57  FR  252,  January  3,  1992).  instead  of 
a  vehicle-based  safety  standard  as 
proposed  in  1981,  the  NHTS.'X  proposed 
separate  standards  for  the  impact  guard 
as  an  item  of  motor  vehicle  equip'nent 
and  for  the  vehicle.  The  equipment 
standard  would  specify  the  strength 
requirements  that  the  guard  would  have 
to  meet  when  attached  to  a  rigid  test 
fixture  rather  than  the  vehicle.  The 
vehicle  standard  would  require  vehicle 
manufacturers  to  install  a  guard  meeting 
the  equipment  standard,  and  to  certify 
that  the  trailer  has  an  impact  guard 
installed  at  the  required  location. 


The  NHTSA's  Vehicle  Research  and 
Test  Center  (VRTC)  initiated  a  program 
to  develop  and  evaluate  the 
effectiveness  of  a  rear  impact  guard 
design  that  would  meet  the  proposed 
requirements.  The  VRTC  developed  a 
static  test  fixture  and  fabricated  an 
impact  guard  design  that  met,  but  did 
not  exceed,  the  minimum  requirements. 
A  number  of  additional  guards  were 
fabricated  and  tested  to  evaluate  the 
repeatability  of  the  design. 

In  addition,  a  rigid  simulated  trailer 
was  developed  to  mount  the  guard  for 
dynamic  testing.  Two  sub-compact  and 
two  compact  vehicle  models  were 
selected  for  crash  testing  to  evaluate  the 
effectiveness  of  the  guard  design  in 
preventing  rear  underride  injuries.  Tests 
were  conducted  using  the  simulated 
trailer  and  an  actual  tractor  trailer.  A 
crash  test  was  also  performed  with  a 
rigid  guard  configuration  for 
comparison  with  the  results  of  the 
design.  The  researchers  concluded  that: 

1   The  currently  proposed  maximum  guard 
height  of  22  inches  appeared  to  adequately 
engage  the  structures  of  all  4  vehicles  tested 
[Honda  Civic.  Ford  Temfw.  General  Motors 
Saturn,  and  Chevrolet  Corsica).  The  test 
vehicles  were  all  high  sales  volume  sub- 
compact  and  compact  models  with  a  low 
frontal  profile. 

a.  The  guards  contacted  each  vehicle  just 
above  the  bumper,  engaging  hood  and 
fenders,  engine,  and  upp>er  suspension 
support  structures. 

b.  The  air  bag  restraints  of  all  4  vehicles 
deployed  early  enough  to  provide  protection 
for  the  unbelted  driver  dummy. 

2.  For  the  test  conducted,  th^22  inch  guard 
height  prevented  occupant  compartment 
intrusion  as  long  as  the  attachment  at  the 
guard/trailer  interface  was  sufficiently  strong. 
In  one  test  (the  first  Saturn  test),  the  guard 
attachment  hardware  failed.  In  the  first  test 
with  the  production  trailer,  the  trailer  sub- 
frame  rails  to  which  the  guard  was  attached 
also  failed.  In  each  case,  the  mounting 
hardware  was  changed  and  all  subsequent 
tests  produced  no  interface  failure  or 
occupant  compartment  intrusion  by  the  rear 
end  of  the  trailer. 

3.  There  is  a  trade-off  between  energy 
absorption,  which  reduces  occupant 
accelerations  by  allowing  the  guard  to  give, 
and  limiting  underride,  which  reduces  the 
possibility  of  passenger  compartment 
intrusion.  It  is  possible  to  significantly 
increase  the  strength  of  the  guard,  without 
exceeding  the  NHTSA's  Occupant  Crash 
Protection  criteria  [FMVSS  No.  208  (49  CFR 
571.208)  Occupant  Crash  Protection). 

The  Corsica  test  with  the  "minimally 
compliant"  guard  design  resulted  in  a 
clearance  of  0.2  inches  between  the  rear 
of  the  trailer  and  the  forward-most  part 
of  the  windshield  after  the  collision, 
and  low  test  dummy  injury  responses.  A 
rigid  guard  test  for  the  same  vehicle 
resulted  in  32.2  inches  of  clearance  to 
the  wrindshield.  Ehimray  injury 


responses  increased  with  one  chest 
response  just  over  60  g's  [60  times 
gravitational  acceleration,  9.825  m/sec^ 
(32.2  feet/sec^)),  but  in  general  response 
levels  were  similar  to  that  seen  in 
(FMVSS  No.  208  compliance]  tests. 

A  copy  of  the  NHTSA's  report, 
"Heavy  Truck  Rear  Underride 
Protection,"  DOT  HS  808-081.  June 
1993.  has  been  placed  in  the  docket  file. 

On  January  24,  1996,  the  NHTSA 
issued  a  final  rule  establishing  new 
safety  standards  for  rear  impact  guards 
and  rear  impact  protection  (61  FR  2004). 
The  rule  applies  to  certain  trailers 
manufactured  on  or  after  Januar\'  26, 
1998.  One  of  the  major  differences 
between  the  final  rule  and  the  SNPRM 
is  the  addition  of  a  requirement  for 
energy  absorption.  The  SNPRM  would 
have  permitted  fairly  rigid  guards 
^)ecause  it  did  not  require  the  guard  to 
yield  in  response  to  force.  The  preamble 
to  the  final  rule  indicated  that  rigid 
guards  may  stop  the  passenger  vehicles 
too  quickly,  causing  occupant  deaths 
and  injuries. 

The  NHTSA  also  changed  some  of  the 
impact  guard  configuration 
requirements  to  allow  rounded  guard 
ends.  To  account  for  high  rear  overhang 
on  trailers  such  as  automobile 
transporters,  the  NHTSA  changed  the 
definition  of  the  vertical  zone  to  be 
considered  when  determining  the 
trailer's  rear  extremity.  The  location  of 
the  guard  is  based  upon  the  location  of 
the  rear  extremity. 

On  January  26^  1998,  the  NHTSA 
issued  a  final  rule  responding  to 
petitions  for  reconsideration  of  the  1996 
final  rule,  and  making  technical 
amendments  to  the  rear  impact  guard 
requirements  (63  FR  3654).  The  1998 
final  rule  clarified  the  applicability  of 
the  energy-absorption  requirements 
with  regard  to  cargo  tank  motor 
vehicles,  as  defined  in  49  CFR  171.8, 
excluded  pulpwood  trailers  from  the 
rear  impact  protection  requirements  (a 
definition  of  pulpwood  trailer  was 
added  to  §  571.224),  and  revised  the 
definition  of  special  purpose  vehicle. 

Dist.ussion  lit  thf   F  H\S  A  Proposal 

To  ensure  that  the  safety  benefits 
intended  by  the  NHTSA  rulemaking  are 
achieved,  the  FHWA  is  proposing  to 
amend  §  393.86  to  establish  a 
requirement  that  certain  trailers 
manufactured  on  or  after  January  26. 
1998,  and  operated  in  interstate 
commerce,  be  equipped  to  comply  with 
FMVSS  Nos.  223  and  224.  This  action 
is  necessary  because  the  FMVSSs  are 
applicable  only  to  vehicle  and  vehicle 
component  manufacturers.  In  the 
absence  of  an  amendment  to  the 
FMCSRs,  there  would  be  no  Federal 
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requirement  that  motor  carriers 
maintain  their  trailers  to  conform  to  the 
rear  impact  protection  requirements  of 
FMVSS  No  224.  or  repair  damaged  rear 
impact  guards.  Motor  carriers  could  also 
replace  rear  impact  guards  with  devices 
that  failed  to  comply  with  the  NHTSA 
requirements. 

Paragraph  (a)  of  §  393.86  would 
provide  a  general  statement  of  the 
applicability  of  the  new  rear  impact 
guard  requirements  and  cross  reference 
FMVSS  Nos.  223  and  224.  Paragraph  (a) 
would  also  identify  the  types  of  trailers 
(which  would  be  deHned  in  §  393.5)  that 
are  exempted  from  the  new  rear  impact 
guard  requirements.  Paragraphs  (b) 
through  (e)  would  specify  the  following 
requirements,  respectively.  The 
minimum  width  for  the  impact  guard; 
the  maximum  ground  clearance;  the         ' 
maximum  distance  from  the  rear  of  the 
vehicle  to  the  rear  surface  of  the  impact 
guard;  and  the  cross-sectional  vertical 
height  of  the  horizontal  member  of  the 
guard.  Paragraph  (f)  would  specify  the 
certification  and  labeling  requirements. 
The  agency  is  proposing  to  include 
detailed  requirements  in  §  393.86(b) 
through  (f)  to  help  motor  carriers 
quickly  determine  if  the  underride 
device  on  a  newly  manufactured  trailer 
meets  the  NHTSA's  requirements,  and 
to  assist  State  agencies  responsible  for 
enforcing  motor  carrier  safety 
regulations. 

The  existing  requirements  (for  all 
commercial  motor  vehicles 
manufactured  after  December  31,  1952, 
except  trailers  or  semitrailers 
manufactured  on  or  after  January  26. 
1998)  would  be  covered  under 
paragraphs  (g)  through  (i).  Paragraph  (g) 
would  specify  the  minimum  dimensions 
for  the  rear  impact  guard  as  installed  on 
the  motor  vehicle.  Paragraph  (h)  would 
specify  that  the  impact  guard  must  be 
substantially  constructed  and  attached 
by  bolts,  welding,  or  other  comparable 
means.  Paragraph  (h)  differs  from  the 
current  attachment  requirements  in  that 
the  phrase  'firmly  attached"  would  be 
replaced  with  "attached  by  means  of 
bolts,  welding,  or  other  comparable 
means"  to  make  the  regulations  easier  to 
understand  and  enforce. 

The  current  language  contained  in 
paragraph  (e)  would  be  revised  and 
included  in  a  new  paragraph  (i).  The 
FHWA  would  specify  that  low  chassis 
vehicles,  special  purpose  vehicles,  and 
wheels-back  vehicles  which  are 
constructed  and  maintained  so  that  the 
body,  chassis,  or  other  parts  of  the 
vehicle  provide  rear  end  protection 
comparable  to  an  impact  guard(s) 
conforming  to  the  requirements  of 
paragraph  (g)  of  §  393.86  shall  btt 


coiibider«d  m  compliance  wiin  me 
requirements. 

Retrofitting 

The  FHWA  is  not  proposing  a 
retrofitting  requirement  for  improved 
rear  impact  protection  on  trailers  and 
semitrailers  manufactured  before 
January  26,  1998.  There  is  insufficient 
accident,  cost,  and  research  data  to 
support  such  a  proposal  at  this  time 
The  types  of  data  required  to  justify  a 
retrontting  requirement  would  be  much 
more  detailed  than  the  information 
analyzed  by  the  NHTSA. 

Section  393.86(g)  does  not  specify 
minimum  strength  requirements,  or 
energy  absorption  capabilities,  nor  does 
it  prohibit  the  use  of  impact  guards  that 
have  a  ground  clearance  less  than  762 
mm  (30  inches),  and  impact  guards  that 
are  closer  than  61  cm  (24  inches)  to  the 
rear  and  45.7  cm  (18  inches)  to  the  sides 
of  the  vehicle.  In  addition,  the  existing 
standard  allows  impact  guards  to  be 
constructed  of  more  than  one  section 
provided  the  distance  between  the 
sections  does  not  exceed  610  mm  (24 
inches).  As  a  result,  manufacturers  have 
used  a  number  of  rear  impact  guard 
designs  to  satisfy  the  FHWA's 
requirements. 

To  develop  a  sound  technical  basis  for 
a  retrofitting  proposal,  the  FHWA  would 
have  to  establish  criteria  for  determining 
which  of  the  older  impact  guard  designs 
should  be  considered  acceptable,  and 
which  ones  should  be  replaced.  The 
FHWA  would  then  have  to  estimate  the 
total  number'of  guards  that  would  have 
to  be  replaced  or  modified,  the  total  cost 
for  replacing  or  modifying  those  guards 
(including  lost  revenues  while  the 
trailer  was  being  retrofitted),  and  the 
benefits  in  lives  saved  and  injuries 
prevented  if  a  certain  number  of 
vehicles  were  retrofitted.  This  is 
particularly  difficult  because  some  rear 
impact  guards  currently  in  use  may 
meet  or  exceed  the  NHTSA's  strength 
requirements  but  fail  to  meet 
dimensional  or  energy  absorption 
requirements.  Others  may  meet  the 
dimensional  requirements  but  fall  short 
of  the  minimum  strength  requirements. 
The  FHWA  does  not  have  test  data  or 
engineering  analyses  concerning  the 
performance  capabilities  of  any  of  the 
rear  impact  guard  designs  currently  in 
use.  The  ICC  did  not  have  authority  to 
regulate  vehicle  and  component 
manufacturers  when  it  issued  the  first 
rear  underride  protection  requirements 
in  1952  and,  consequently,  had  no 
authority  to  compel  manufacturers  to 
provide  technical  data  on  their 
products.  Also,  the  initial  FMVSSs 
issued  by  the  FHWA  did  not  include 
rear  impact  protection  requirements. 


i  nererorB,  the  agency  did  not  have 
access  to  this  information  during  the 
relatively  short  period  of  time  (between 
1966  and  1970.  when  the  NHTSA  was 
established)  in  which  vehicle  and 
component  manufacturers  were 
regulated  by  the  FHWA.  Because  of  the 
lack  of  technical  data  concerning  the 
performance  capabilities  of  underride 
devices  currently  in  use,  the  agency 
cannot  prepare  an  accurate  estimate  of 
the  costs  and  benefits  associated  with  a 
retrofitting  requirement. 

The  FHWA  specifically  requests 
comments  from  any  interested  party 
with  data  relevant  to  the  costs  and 
benefits  of  retrofitting. 

Applicability  to  Canadian  and  Mexican 
Vehicles 

The  FHWA  is  not  proposing  an 
exemption  for  CMVs  operated  in  the 
United  States  by  Canada-  and  Mexico- 
based  motor  carriers.  Although  the 
Federal  governments  of  Canada  and 
Mexico  have  not  indicated  whether  they 
intend  to  require  rear  impact  guards 
(which  meet  the  NHTSA  standard)  on 
newly  manufactured  trailers  operating 
in  their  countries,  the  FHWA  believes 
that  it  is  appropriate  to  require  such 
guards  on  foreign-based  trailers 
manufactured  on  or  after  the  effective 
date  of  the  NHTSA  requirements  if 
those  vehicles  are  operated  within  the 
United  States. 

Vehicles  operated  in  the  United  States 
by  Canada-  and  Mexico-based  motor 
carriers  are  required  to  comply  with  the 
existing  rear  underride  device 
requirements.  The  proposed  revision  of 
§  393.86  would  require  that  trailers  and 
semitrailers  manufactured  on  or  after 
January  26,  1998.  and  operated  by 
foreign-based  motor  carriers  meet  the 
NHTSA  standards.  The  FHWA 
specifically  requests  comments  from 
Canada-  and  Mexico-based  motor 
carriers  and  original  equipment 
manufacturers  that  sell  trailers  and 
semitrailers  for  the  Canadian  and 
Mexican  markets. 

Kulcrn.ikirif.  Xnalvsps  and  Notices 

.•\ii  c.oiiimeiits  rtjteived  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  afler  the 
comment  closing  date  will  be  filed  in 
"  the  public  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  FHWA  may  adopt  a  final  rule  at  any 
time  after  the  close  of  the  comment 
period.  In  addition  to  late  comments, 
the  FHWA  will  also  continue  to  file,  in 
the  public  docket,  relevant  information 
that  becomes  available  after  the 
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comment  closing  date  Interested 
persons  should  continue  to  examine  the 
public  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  i.s  not  a  significant  reguiatorv 
action  within  the  meaning  of  Executive 
Order  12866  This  rule  would,  if 
adopted,  require  that  certain  trailers  and 
semitrailers  manufactured  on  or  after 
lanuary  26.  1998.  be  equipped  with  rear 
impact  protection  devices  meeting  the 
requirements  of  FM\'SS  No.  223  and 
installed  on  trailers  in  accordance  with 
FMVSS  224,  Motor  carriers  would  be 
responsible  for  maintaining  the 
underride  protection  devices  on  these 
trailers  It  is  anticipated  that  the 
economic  impact  of  this  proposed 
requirement  would  be  minimal  because 
the  NHTSA  requires  trailer 
ma.nufacturers  to  equip  new  trailers  and 
semitrailers  with  rear  impact  guards  and 
the  FHWA  s  rulemaiung  would  only 
require  motor  carriers  to  maintain  the 
improved  underride  protetrtion  devices. 
It  is  expected  that  the  costs  of  repairing 
damaged  undemde  devices  would  he 
the  only  economic  burden  placed  upon 
motor  carriers  and  that  this  burden 
generally  would  not  exceed  the  costs  of 
properly  repairing  underride  devices  on 
trailers  manufactured  prior  to  the 
effective  date  of  the  NHTS.A's 
requirements,  Accordinglv,  a  full 
regulatory  evaluation  is  not  required. 
For  the  purposes  of  the  Department  of 
Transportation's  regulatorv  policies  and 
proc;edures.  fiowe\'er,  the  proposed  rule 
would  be  significant  because  of  the 
substantial  public  interest  in  the 
prevention  of  rear-underride  accidents 
involving  commercial  motor  vehicles. 

Regulatory  Flexibility  Act 

In  (,ompiian(:e  with  the  Regulatorv 
Fie.xibility  Act  (.5  U,S.C,  601-612).  Uie 
FHWA  has  evaluated  the  effects  of  this 
proposed  rule  on  small  entities.  This 
rule  would  modify  the  rear  impact 
protection  standards  for  trailers  in  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  make  them 
consistent  with  the  manufacturing 
standards  in  the  FMVSS  No,  224,  whu.h 
requires  the  installation  of  rear  impact 
protection  devices  conforming  to 
FMVSS  No,  223  on  certain  newly- 
manufactured  semitrailers  and  trailers 
The  FHWA  believes  that  maintenance 
costs  of  the  rear  impact  protection 
devices  required  under  the  new 
FMVSSs  will  be  minimal  Therefore,  the 
FHW.A  hereby  certifies  that  this  action 
would  not  have  a  signific;ant  economic 


impact  on  a  substantial  number  of  smaii 
entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  anaivzed  in 
accordance  with  the  principles  and 
criteria  contained  m  Executi\'e  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federaiism  .•\ssessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Domestic  Assistance 
Program  Number  20  217.  Motor  Carrier 
Safety  The  regulations  iniplementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program 

L  nfunded  Mandates  Reform  .\ct 

This  proposal  would  not  i.nipose  an 
unfunded  Federal  mandate,  as  aef;ned 
by  the  Unfunded  Mandates  Refom.  Act 
of  1995  (2  U,S,C,  15.32  ef  sec^-  i,  thai  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate. 
or  bv  the  private  sector,  or  $100  million 
or  more  ir:  an\  one  vea: 

Paperwork  Reduction  .\ct 

This  document  does  not  contain 
information  collection  requirements  for 
the  purposes  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 

pf  .spq). 

National  Environmental  Policy  ,^ct 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  use,  4321  et  seq.)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

.\  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations,  The  Regulatory 
information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  th-.s  action  with 
the  Unified  Agenda, 

List  of  Subjects  in  49  CFR  Part  393 

Highways  and  roads,  Moto.r  carrie.fs, 
Motor  \ehicle  equipment   Motor  vehicle 
safety. 


Issued  on    ,^p^l!  28.  1998. 

Kenneth  R.  Wykie, 

Administrator.  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49.  Code 
of  Federal  Regulations,  subchapter  B. 

chapter  III,  as  follows: 

PART  393~[AMENDED] 

1.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority   Section  1041(b)  of  Pub  L,  102- 
240.  105  Stat.  1914.  1993  (1991);  49  U.S.C 
31136  and  31502;  49  CFR  1  48. 

2  Section  393.5  is  amended  by 
adding  the  definitions  of  "low  chassis 
vehicle,"  "special  purpose  vehicle,"  and 
"wheels  back  vehicle."  and  by  revising 
the  definitions  of  "pulpwood  trailer," 
"rear  extremity."  and  "side  extremities" 
(now  "side  extremity")  to  read  as 
follows: 

§393-5     Definstions 
***** 

Low  chassis  vehicle.  A  trailer  or 
semitrailer  having  a  chassis  which 
extends  behind  the  rearmost  point  of  the 
rearmost  tires  and  a  lower  rear  surface 
that  meets  the  guard  width,  height,  and 
rear  surface  requirements  of  §  571.224. 
For  vehicles  not  subject  to  the 
requirements  of  §  571.224  on  the  date  of 
manufafture,  the  configuration 
requirements  of  §  393.86(g)  may  be 
used. 
*        *        •        •        • 

Pulpwood  trailer.  A  trailer  or 
semitrailer  that  is  designed  exclusively 
for  harvesting  logs  or  pulpwood  and 
constructed  with  a  skeletal  frame  with 
no  means  for  attachment  of  a  solid  bed, 
body,  or  container. 

Rear  extremity  The  rearmost  point  on 
a  vehicle  that  falls  above  a  horizontal 
plane  located  560  mm  (22  inches)  above 
the  ground  and  below  a  horizontal  plane 
located  1.900  mm  (75  inches)  above  the 
ground  when  the  vehicle  is  stopj>ed  on 
level  ground;  unloaded;  its  fuel  tanks 
are  full;  the  tires  (and  air  susp>ension.  if 
so  equipped)  are  infiated  in  accordance 
with  the  manufacturer's 
recommendations;  and  the  vehicle's 
cargo  doors,  tailgate,  or  other  p>ennanent 
structures  are  positioned  as  they 
normally  are  when  the  vehicle  is  in 
motion.  Nonstructural  protrusions  such 
as  taillamps.  rubber  bumpers,  hinges 
and  latches  are  excluded  from  the 
determination  of  the  rearmost  point. 
«         *         *         «         > 

Side  extremity  The  outermost  point 
on  a  side  of  the  vehicle  that  is  above  a 
horizontal  plane  located  560  mm  (22 
inches)  above  the  ground,  below  a 


26764 


Fe«1 


,ter/Vol.  63.  No.  93/Thursday.  May  14.   1998/Proposed  Rules 


n.  ..atfu  i.yuu  iiiin  I.  J 

in.  ground,  and  between 

a  transverse  vertical  plane  tangent  to  the 
rear  extremity  of  the  vehicle  and  a 
transverse  vertical  plane  located  305 
mm  (12  inches)  forward  of  that  plane 
when  the  vehicle  is  unloaded;  its  fuel 
tanks  are  full:  and  the  tires  (and  air 
suspension,  if  so  equipped)  are  inflated 
in  accordance  with  the  manufacturer's 
recommendations.  Non-structural 
protrusions  such  as  taillights,  hinges 
and  latches  are  excluded  from  the 
determination  of  the  outermost  point. 

•  •         •         •         • 

Special  purpose  vehicle.  A  trailer  or 
semitrailer  having  work-performing 
equipment  that,  while  the  vehicle  is  in 
transit,  resides  in  or  moves  through  the 
area  that  could  be  occupied  by  the 
horizontal  member  of  the  rear  impact 
guard,  as  defined  by  the  guard  width, 
height  and  rear  surface  requirements  of 
S  571.224  (paragraphs  S5. 1.1  through 
S5.1.3). 

•  •         •         •         • 

Wheels  back  vehicle.  A  trailer  or 
semitrailer  whose  rearmost  axle  is 
permanently  fixed  and  is  located  such 
that  the  rearmost  surface  of  the  tires  (of 
the  size  recommended  by  the  vehicle 
manufacturer  for  the  rear  axle)  is  not 
more  than  305  mm  (12  inches)  forward 
of  the  transverse  vertical  plane  tangent 
to  the  rear  extremity  of  the  vehiclg. 

3.  Section  393.86  is  revised  to  read  as 
follows: 

§393.86     Rear  impact  guards  and  rear  end 
protection. 

(a)  General  requirements  for  trailers 
and  semitrailers  manufactured  on  or 
after  January  26,  1998.  Each  trailer  and 
semitrailer  with  a  gross  vehicle  weight 
rating  of  4.536  kg  (10.000  pounds)  or 
more,  and  manufactured  on  or  after 
January  26,  1998.  must  be  equipped 
with  a  rear  impact  guard  that  meets  the 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  223  (49  CFR 
571.223)  in  effect  at  the  time  the  vehicle 
was  manufactured.  When  the  rear 
impact  guard  is  installed  on  the  trailer 
or  semitrailer,  the  vehicle  must,  at  a 
minimum,  meet  the  requirements  of 
FMVSS  No,  224  (49  CFR  571.224)  in 
effect  at  the  time  the  vehicle  was 
manufactured.  Trailers  and  semitrailers 
subject  to  this  paragraph  must  meet  the 
requirements  of  paragraphs  (b)  through 
(f)  of  this  section.  The  requirements  of 
paragraphs  (a)  through  (f)  do  not  apply 
to  pole  trailers  (as  defined  in  §  390.5): 
pulpwood  trailers,  low  chassis  trailers, 
special  purpose  trailers,  wheels  back 
trailers  (as  defined  in  §  393.5):  and 
trailers  towed  in  driveaway-towaway 
operations  (as  defined  in  §  390.5). 


[Uj  tiiifjiK  i  ^uiiid  width.  The 
outermost  surfaces  of  the  horizontal 
member  of  the  guard  must  extend  to 
within  100  mm  (4  inches)  of  the  side 
extremities  of  the  vehicle.  The 
outermost  surface  of  the  horizontal 
member  shall  not  extend  beyond  the 
side  extremity  of  the  vehicle. 

(c)  Guard  height  The  vertical  distance 
between  the  bottom  edge  of  the 
horizontal  member  of  the  guard  and  the 
ground  shall  not  exceed  560  mm  (22 
inches)  at  any  point  across  the  full 
width  of  the  member.  Guards  with 
rounded  comers  may  curve  upward 
within  255  mm  (10  inches)  of  the 
longitudinal  vertical  planes  that  are 
tangent  to  the  side  extremities  of  the 
vehicle. 

(d)  Guard  rear  surface.  At  any  height 
560  mm  (22  inches)  or  more  above  the 
ground,  the  rearmost  surface  of  the 
horizontal  member  of  the  guard  must  be 
within  305  mm  (12  inches)  of  the  rear 
extremity  of  the  vehicle.  This  paragraph 
shall  not  be  construed  to  prohibit  the 
rear  surface  of  the  guard  from  extending 
beyond  the  rear  extremity  of  the  vehicle. 
Guards  with  rounded  comers  may  curve 
forward  within  255  mm  (10  inches)  of 
the  side  extremity 

(e)  Cross- sectional  vertical  height.  The 
horizontal  member  of  each  guard  must 
have  a  cross  sectional  vertical  height  of 
at  least  100  mm  (3  94  inches)  at  any 
point  across  the  guard  width. 

(f)  Certification  and  labeling 
requirements  for  rear  impact  protection 
guards.  Each  rear  impact  guard  used  to 
satisfy  the  requirements  of  paragraph  (a) 
of  this  section  must  be  permanently 
marked  or  labeled  as  required  by 
FMVSS  No.  223  (49  CFR  571.223.  S5.3). 
The  label  must  be  on  the  forward-facing 
surface  of  the  horizontal  member  of  the 
guard,  305  mm  (12  inches)  inboard  of 
the  right  end  of  the  guard.  The 
certification  label  must  contain  the 
following  information: 

(1)  The  impact  guard  manufacturer's 
name  and  address: 

(2)  The  statement  "Manufactured  in 

■■  (inserting  the  month  and  year 

that  the  guard  was  manufactured):  and, 

(3)  The  letters  'DOT",  constituting  a 
certification  by  the  guard  manufacturer 
that  the  guard  conforms  to  all 
reguirements  of  FMVSS  No.  223. 

Ig)  Requirements  for  motor  vehicles 
manufactured  after  December  31.  1952 
(except  trailers  or  semitrailers 
manufactured  on  or  after  January  26. 
1998).  Each  motor  vehicle  manufactured 
after  December  31,  1952.  (except  of 
truck  tractors,  pole  trailers,  or  vehicles 
in  driveaway-towaway  operations)  in 
which  the  vertical  distance  between  the 
rear  bottom  edge  of  the  body  (or  the 
chassis  assembly  if  the  chassis  is  the 


rearmost  part  of  the  vehicle)  and  the 
ground  is  greater  than  78.2  cm  (30 
inches)  when  the  motor  vehicle  is 
empty,  shall  be  equipped  with  a  rear 
impact  guard(s).  The  rear  impact 
guard(s)  must  be  installed  and 
maintained  in  such  a  manner  that: 

(1)  The  vertical  distance  between  the 
bottom  of  the  guard(s)  and  the  ground 
does  not  exceed  76.2  cm  (30  inches) 
when  the  motor  vehicle  is  empty; 

(2)  The  maximum  distance  between 
the  closest  points  between  guards,  if 
more  than  one  is  used,  does  not  exceed 
61  cm  (24  inches); 

(3)  The  outermost  surfaces  of  the 
horizontal  member  of  the  guard  are  no 
more  than  45.7  cm  (18  inches)  from 
each  side  extremity  of  the  motor 
vehicle; 

(4)  The  impact  guard(s)  are  no  more 
than  61  cm  (24  inches)  forward  of  the 
rear  extremity  of  the  motor  vehicle. 

(h)  Construction  and  attachment.  The 
rear  impact  guard(s)  must  be 
substantially  constructed  and  attached 
by  means  of  bolts,  welding,  or  other 
comparable  means. 

(i)  Vehicle  components  and  structures 
that  may  be  used  to  satisfy  the 
requirements  of  paragraph  (g)  of  this 
section.  Low  chassis  vehicles,  special 
purpose  vehicles,  or  wheels  back 
vehicles  constructed  and  maintained  so 
that  the  body,  chassis,  or  other  parts  of 
the  vehicle  provide  the  rear  end 
protection  comparable  to  impa(  t 
guard(s)  conforming  to  the  requirements 
of  paragraph  [g]  of  this  section  shall  be 
considered  to  be  in  compliance  with 
those  requirements. 

(PR  Doc.  9&-12753  Filed  5-13-98;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  I0ia-AE86 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
on  Proposed  Endangered  Status  for 
Devils  River  Minnow  (Dionda  diaboli) 

AGENCY:  Fish  and  Wildlife  Service, 

In'Hnnr 

ACTION:  Proposed  rule;  notice  of  public 
hearing. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  a 
public  hearing  will  be  held  on  the 
proposed  determination  of  endangered 
status  for  the  Devils  River  minnow 
[Dionda  diaboli).  This  fish  is  found  in 
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Val  Verde  and  Kinney  counties.  Texas, 
and  Coahuiia,  Mexico.  Ail  interested 
parties  are  invited  to  submit  comments 
on  this  proposal 

DATES:  The  public  hearing  wUi  be  neld 
from  5:30  p.m.  to  8  p.m.  on  May  28. 
1998.  in  Del  Rio,  Texas  The  comment 
period  closes  luiy  27.  1998. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Freshmen  School  Cafeteria  of 
the  San  Felipe-Del  Rjo  Independent 
School  Distrul.  located  at  90  Memorial 
Dnve  m  Del  Rio,  Texas.  Written 
comments  and  materials  concerning  the 
proposal  should  be  sent  !o  ihe  Field 
Supervisor,  Austin  Ecological  Ser\-ices 
Field  Office.  U.S.  Fish  and  Wildlife 
Service.  10711  Burnet  Road.  Suite  200, 
Austin.  Texas,  78758.  Comments  and 
materials  received  will  be  a\ajlab!e  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address 

FOR  FURTHER  INFORMATION  CONTACT: 
Nathan  Allan,  Fish  and  Wildlife 
Biologist  (see  ADDRESSES  section) 
(telephone  512/490-4)057;  facsimile 
512  490-f)9^4), 
SUPPLEMENTARY  INFORMATION: 

Background 

The  current  range  of  the  Devils  River 
minnow  is  limited  to  three  stream 
systems  in  Val  Verde  and  Kinney 
counties.  Texas,  and  one  drainage  in 
Coahuiia.  Mexico  The  species'  range 
has  been  significantly  c;ontracted  and 
fragmented  In  addition,  the  numbers  of 
Devils  River  minnows  collected  during 
fish  surveys  has  declined  dramaticaih 
over  the  past  25  years,  the  species  has 
declined  from  one  of  the  most  abundant 
fi*h  to  one  of  the  least  abundant  Based 
on  the  current  information,  the  decline 
of  the  species  in  both  distribution  and 
abundance  may  be  attributed  in  large 
part  to  the  effects  of  habitat  loss  and 
modification  and  the  introduction  of 
noanative  fish  into  habitats  of  the  Devils 
River  minnow. 

On  March  27,  1998.  the  Service 
published  a  proposed  rule  to  list  the 
l>evils  River  minnow  as  endangered 
under  the  Endangered  Species  Act  {AcXj 
of  1973.  as  amended.  Section  4(b)(5KE) 
of  the  Act  requires  that  a  public  hearing 
he  held  if  requested  within  45  days  of 
the  proposal's  publication  m  the 
Federal  Register  Because  of  the  past 
public  interest  in  the  listing  of  this 
species,  the  Service  opened  the  public 
(  omment  period  for  120  days  and 
planned  the  public  iieanng  m  advance 
of  a  request 

The  Service  has  sc:heduled  this 
hearing  for  530  p.m.  to  8  p  m,  on  Ma\ 
28.  1998.  at  the  Freshmen  School 
Cafeteria  of  the  San  Felipe-Del  Rio 


Independent  School  District,  located  at 
90  Memorial  Drive  in  Del  Rio.  Texas. 
.Anyone  w-ishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  to  be  presented  to  the  Service 
at  the  start  of  the  hearing  In  the  event 
there  is  a  large  attendance,  the  time 
allotted  for  oral  statements  may  have  to 
be  limited  Oral  and  written  statements 
receive  equal  consideration.  There  are 
no  limits  on  the  length  of  written 
comments  presented  at  this  hearing  or 
mailed  to  the  Service.  Legal  notices 
announcing  the  date,  time  and  location 
of  the  hearing  are  being  published  in 
newspapers  concurrently  with  this 
Federal  Register  notice. 

The  comment  period  on  the  proposal 
will  remain  open  until  July  27,  1998. 
Written  comments  may  be  submitted 
until  that  date  to  the  Service  office  in 
the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Nathan  Allan  (see  ADDRESSES  section) 
(telephone  512/490-0057.  facsimile 
512/490-0974). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
use,  1531  et  seq.). 

Dated:  May  7.  1998 
N'aiiCT  M.  Kaufman, 

flegional  Director.  Fish  and  Wildlife  Service. 
(PR  Doc  98-12839  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  654 

[Docket  No.  980501 1 1 4-81 14-01;  I.D. 
041698G] 

RIN  064»-AK46 

Stone  Crab  Fishery  of  the  Guff  of 
Mexico;  Amendment  6 

AGENCY:  National  Manne  Fishenes 

Service  (NMFS).  National  Oceanic  and 

,\tmosphenc  Administration  I'NO.AA). 

Commerce 

ACTION:  Proposed  rule,  request  for 

comments 

SUMMARY;  N.MFS  issues  this  proposed 
rule  to  implement  .Amendment  6  to  the 
Fishery  Management  Plan  for  the  Stone 
Crab  Fishery  of  the  Gulf  of  Mexico 
(FMP)  Amendment  6  would  extend,  for 
up  to  4  years,  the  existing  temporary 
moratorium  on  the  Federal  registration 


of  stone  crab  vessels.  The  mtended 
effect  is  to  provide  additional  time  for 
the  industry  and  Florida  to  develop  and 
implement  a  limited  access  system  for 
the  fishery, 

DATES:  Written  comments  will  be 
considered  if  received  on  or  before  June 
29,  1998 

ADDRESSES:  Send  comments  on  the 
p.-^cposed  rule  to  the  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N,,  St.  Petersburg.  FL  33702. 
Requests  for  copies  of  Amendment  6, 
which  includes  a  regulatory  impact 
review  and  an  environmental 
assessment,  should  be  sent  to  the  Gulf 
of  Mexico  Fishery  Management  Council, 
3018  U.S.  Highway  301  North,  Suite 
1000,  Tampa,  FL  33619-2266;  Phone: 
813-228-281"    Fx    p"  225-7015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  )usten,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
v>a'-  ^irep.ired  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  bv  regulations 
at  50  CFR  part  654. 

Background 

Final  regulations  implemented  the  -^ 
FMP  on  September  30,  1979  (44  FR 
53519).  and  apply  only  to  the  exclusive 
economic  zone  (EEZ)  off  Florida's  west 
coast  (including  Monroe  County),  the 
primary  location  of  the  directed  stone 
crab  fishery. 

The  original  FMP  required  vessels  to 
be  registered  by  the  appropriate  state  or 
Federal  agency  and  assigned  an 
identification  number  and  color  code  for 
the  vessel  and  gear.  Federal  regulations 
allowed  fishermen  to  obtain  a  Federal 
identification  number  and  color  code 
from  the  NMFS  Southeast  Regional 
Office,  if  the  applicant  could  not  obtain 
an  identification  number  and  color  code 
from  Florida.  However,  the  NMFS 
Southeast  Regional  Office  hastfiever 
issued  an  identification  number  and 
color  code  to  anyone  to  participate  in 
the  stone  crab  fishery  because  fishermen 
could  obtain  them  from  Florida, 

Amendment  5.  implemented  on  April 
14.  1995  (60  FR  13918).  placed  a  3-year 
moratorium  {April  15. 1995  -  June  30. 
1998)  on  the  Federal  registration  of 
stone  crab  vessels.  The  Council 
recommended,  and  NMFS  approved  and 
implemented,  the  Federal  moratorium 
because  the  Florida  Legislature  passed  a 
moratorium  on  the  issuance  of  state 
permits,  effective  July  1.  1995.  while  the 
Florida  Marine  Fisheries  Commission 
(FMFC),  in  cooperation  with  the  stone 
crab  industry,  considered  development 
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of  a  limited  access  system.  Without  the 
Federal  moratorium,  fishermen  could 
have  circumvented  the  state 
moratorium. 

The  Council  recommended 
Amendment  6  to  extend  the  Federal 
moratorium  on  vessel  registration  for  up 
to  4  years  (i.e..  through  June  30.  2002) 
because  it  is  concerned  that  legislative 
action  by  Florida  to  create  a  limited 
access  system  may  be  delayed  beyond 
June  30.  1998. 

If  the  Federal  moratorium  expires  on 
June  30.  1998.  anyone  could  apply  to 
NMFS  for  vessel  registration. 
Substantial  entry  into  the  stone  crab 
fishery  would  adversely  affect  current 
participants  in  the  fishery  by  reducing 
their  respective  shares  of  the  harvest. 
The  fishery  is  already  overcapitalized 
both  in  gear  deployed,  with 
approximately  798.000  traps  deployed 
in  199.S-96.  and  in  the  number  of 
permitted  vessels.  As  of  July  1.  1995, 
there  were  6.501  commercial  permits 
issued.  Only  1,556  permit  holders, 
however,  had  stone  crab  landings,  and 
70  percent  of  them,  or  1.102  permittees, 
had  annual  landings  of  500  lb  (225  kg) 
or  less.  Landings  have  not  increased 
significantly  since  1982-83,  when 
approximately  350.000  traps  were 
deployed.  Catch-per-unit-of-effort  has 
declined  significantly  since  then. 

In  cooperation  with  the  stone  crab 
industry,  the  FMFC  has  proposed  to  the 
Florida  Legislature  a  limited  access 

Firogram  that  contains  provisions  for  a 
icense  limitation  system  that  would 
exclude  permit  holders  with  no  record 
of  landings  during  recent  years.  The 
Florida  Legislature  is  expected  to  pass 
this  limited  access  program  in  1999 
with  the  state  law  to  become  effective 
luly  1.  1999.  The  Council  will  then 
submit  a  regulatory  amendment  to 
extend  the  license  limitation  program  to 
Federal  waters  off  Florida's  Gulf  coast, 
including  Monroe  County. 

^tdnagement  Measures  in  Amendment 
6 

Amendment  6  would  continue,  for  up 
to  4  years,  the  FMPs  temporary 
moratorium  on  the  Federal  registration 
of  stone  crab  vessels.  This  Federal 
moratorium  would  end  no  later  than 
June  30,  2002. 

Control  Date 

At  the  Council's  request.  NMFS 
published  a  control  date  of  July  24. 
1995.  for  the  commercial  fishery  (60  FR 
37868.  July  24.  1995).  That  action 
notified  fishermen  entering  the 
commercial  stone  crab  fishery  that  after 


that  date  they  may  not  be  allowed  to 
participate  in  the  fishery  if  that  date  is 
used  in  a  limited  access  program  to 
limit  entry. 

Availability  of  .ind  rotium-nts  nn 
Amendment  b 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  .Amendment  6,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  April  23,  1998 
(63  FR  20163).  Written  comments  on 
Amendment  6  must  be  received  on  or 
before  June  22,  1998.  Comments  that  are 
received  by  NMFS  on  or  before  June  22, 
1998.  whether  S{>ecifically  directed  to 
Amendment  6  or  the  proposed  rule,  will 
be  considered  by  NMFS  in  its  decision 
to  approve,  disapprove,  or  partially 
approve  Amendment  6.  Comments 
received  after  that  date  will  not  be 
considered  by  NMFS  in  this  decision. 
All  comments  received  on  Amendment 
6  or  on  this  proposed  rule  during  their 
respective  comment  periods  will  be 
addressed  in  the  preamble  to  the  final 
rule. 

Classification 

At  this  time,  NMFS  has  not  made  a 
final  determination  that  the  provisions 
of  Amendment  6  are  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson-Stevens  Act.  and  other 
applicable  laws.  In  making  that  final 
determination,  NMFS  will  take  into 
account  the  data,  views,  and  comments 
received  during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866 

Tne  Assistant  General  Council  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce,  based  on  the 
Council's  Regulatory  Impact  Review 
(RIR)  that  assesses  the  economic  impact 
of  maangement  measures  proposed  in 
this  rule  on  fishery  participants, 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  follows: 

The  regulations  are  not  likely  to  change 
annual  gross  revenues  by  more  than  S 
ptercent.  Instead,  the  Federal  moratorium 
would  simply  maintain  current  rules,  and 
vessels  would  not  be  subjected  to  a 
regulatory-induced  reduction  in  gross 
revenue 

Annual  compliance  costs  are  not  likely  to 
increase  total  costs  of  production  for  small 
entities  by  more  than  5  pwrcent.  It  has  been 
estimated  that  there  would  be  no  additional 
costs  associated  with  compliance  with  the 


provisions  of  this  amendment,  as  no 
additional  permits,  gear  modifications,  or 
other  changes  are  required. 

Compliance  costs  as  a  percent  of  sales  for 
small  entities  are  not  likely  to  be  at  least  10 
percent  higher  than  compliance  costs  as  a 
percent  of  sales  for  large  entities.  All  the 
firms  expected  to  be  impacted  by  the  rule  are 
small  entities  and  hence  there  is  no 
differential  imptact. 

Capital  costs  of  compliance  are  not  likely 
to  represent  a  significant  portion  of  capital 
available  to  small  entities,  considering 
internal  cash  flow  and  external  financing 
capabilities.  Significant  effects  of  this  tyf)e 
are  not  exp)ected  to  occur  from  any  of  the 
alternatives  that  would  extend  the 
moratorium 

The  requirements  of  the  regulations  are  not 
likely  to  force  a  number  of  the  small  entities 
to  cease  operations.  The  action  to  extend  the 
moratorium  would  not  force  any  vessels  out 
of  the  fishery. 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared.  A  copy  of  the 
RIR  is  available  from  the  Council  (see 

ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  654 

Fisheries.  Fishing. 

Dated:  May  «   1  Wfi 
David  L  Evans. 
Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fishenes  Semce 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  654  is  proposed 
to  be  amended  as  follows: 

PART  654— STONE  CRAB  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  654 
continues  to  read  as  follows 

Aulhontv:  16  U.S.C.  IHOl  ct  seq 

2.  In  §654.3.  paragraph  (d)  is  revised 
to  read  as  follows 

$  654.3     Retstlon  to  other  laws. 


(d)  Under  Amendment  h  to  the 
Fishery  Management  Flaii  fur  the  Stone 
Crab  Fishery  of  the  Gulf  of  Mexn  u 
there  is  a  temporary  moratorium  on  the 
issuance  by  the  Regional  Director  of 
Federal  identification  numbers  and 
color  codes  for  vessels  and  gear  in  the 
stone  crab  fishery  in  the  management 
area.  The  moratorium  will  end  not  later 
than  June  30.  2002  During  the 
moratorium,  fishermen  must  olitaiti 
identification  numbers  and  color  codes 
for  these  vessels  and  year  from  Florida. 
(See  §  654.6(a)  ) 
(PR  Doc.  98-12843  Filed  5-13-98;  8:45  am) 

BHUNO  COO€  SS10-M-F 


26-67 


Notices 


Federal  Register 

Vol.  63.  No    93 
Thursday.  May  14,  1998 


This  section  o(  the  FEDERAL  REGISTER 
cx>ntajns  documents  other  tfian  rules  or 
Ofoposed  rules  that  are  apolicaote  to  the 
pobtic  ^4otlces  o1  hearings  and  investigations 
commmee  meetings,  agency  OeasKxis  ano 
rutings,  delegations  of  authonty.  filing  of 
petitions  and  apphcations  and  agefKy 
staterT>ents  of  organization  and  functions  are 
examples  of  documents  apoeanr>g  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

National  Appeals  Division 

Notics  of  Raqueat  for  Approval  of  an 
Information  Collection 

AQBtcy:  National  Appeals  Division. 

USDA, 

ACTION:  Proposed  collection. 

SUMMARY:  Notice.  In  accordance  with 
the  Paperwork  Reduction  .\ct  of  1995 
(44  U.S.C.  Chapter  35).  this  notice 
announces  the  intention  of  the  National 
Appeals  Ehvision  (NAD)  to  raqViest 
approval  of  an  information  collection 
for  the  purpose  of  setting  customer 
service  standards 

DATES:  Comments  on  this  notice  must  be 
received  by  July  13,  1998. 
FOf^  FUHTHER  MFOAMATION  COKTACT: 
Robert  Day.  Jr.,  USDA/NAD  Suite  1020. 
3101  Park  Center  Drive.  .Alexandria,  V.\ 
22302.  (703-305-2538). 
SUPPLEMEWTAnY  INFOflMATtON:  Title 
National  Appeals  Division  Customer 
Service  Survey 

OMB  Number.  Not  yet  designated. 

Type  of  Request:  Approval  of  new 
information  collection. 

Abstract  Executive  Order  12862 
requu^s  Federal  agencies  to  identify  the 
customers  who  are.  or  should  be  served 
by  the  Agency  and  survey  those 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
services  Agencies  will  then  use  the 
results  of  the  survey  to  establish 
customer  service  standards. 

The  National  .Appeals  Ch vision  (NAD) 
of  the  I'S,  Department  of  .\gncultun? 
was  estabhshed  by  the  Secretary  of 
.Agriculture  on  October  20,  1994,  by 
Secretary's  Memorandum  1010-1. 
pursuant  to  the  Federal  Crop  Insurance 
Reform  and  Department  of  .'\gnculture 
Reorganization  .Act  of  1994  (Pub.  L 
103-354.  section  271  et  seq.  (October 
13.  1994)  The  Act  consolidated  the 
appellate  functions  and  staffs  of  several 


USDA  agenaes  to  provide  for 
independent  hearings  and  reviews  of 
adverse  agency  decisions.  N.AD  is 
responsible  for  all  administrative 
app>eais  arising  from  program  activities 
of  assigned  Agencies,  as  well  as  such 
other  administrative  appeals  ansing 
from  decisions  of  agenaes  and  offices  of 
USDA  as  may  be  assigned  by  the 
Secretary.  NAD  appeals  involve 
program  decisions  of  the  Farm  Ser\-ice 
Agency,  Risk  Management  .Agency 
Natural  Resources  C-onservation  Service. 
Rural  Business-Cooperative  Servnce, 
Rural  Housing  Service,  and  Rural 
Utihties  Service. 

Need  for  the  Information  The 
information  collection  m  this  request  is 
essential  for  NAD  to  comply  with  the 
requirement  of  Executive  Order  1 2862 
to  set  customer  service  standards  The 
information  collected  is  used  only  b> 
authorized  representatives  of  the  USDA 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response. 

Respondents:  The  pnmary 
respondents  will  be  individuals  and  or 
households  who  are  partiapants  m 
Farm  Service  Agency  and  Rural  Housing 
Service  programs  A  small  percentage  of 
respondents  may  be  businesses, 
institutions  or  state  and  local 
governments. 

Estimated  Number  of  Respondents 
210. 

Estimated  Number  of  Responses  per 
Respondent:  1.00 

Estimated  Total  Annua!  Burden  on 
Respondents  52  5. 

Copies  of  this  information  collection 
can  be  obtained  from  Robert ).  Day .  )r  . 
National  Appeals  Division  at  (703)  305- 
2538. 

Send  comments  regarding,  but  not 
limited  to  the  following-  (a)  whether  the 
collection  of  the  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  N.AD.  including 
whether  the  information  will  nave  a 
practical  utility;  (b)  the  accuracy  of 
N.AD's  estimate  of  the  burden  including 
the  validity  of  the  methodology  and 
assumptions  used,  (c)  ways  to  enhance 
the  quality,  utility,  and  cianty  of  the 
information  to  be  collected:  and  [d,' 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  tnose  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic. 
mecharacal,  or  other  technological 


collection  techniques,  or  other  forms  of 
information  technology.  Comments 
should  be  addressed  to  Robert  J  DBy,  Jr., 
Deputy  Dir«  tor  for  Planning.  Training 
and  Quahtv  Control.  USDA/NAD,  Suite 
1020   3101  Park  Center  Drive, 
.Aiexandna,  \'A  22302.  -All  responses  to 
this  notice  will  be  summarized  and 
nciuded  in  the  request  for  OMB 
approval    All  cx>mments  will  also 
ftecome  a  rriatter  of  Dublic  record. 

r^atpd   Ma'.  '    '. •r'9h. 
NormajD  G   iMoptr. 
Director,  Nobonal  Appeals  Division 
IFR  Doc  9»-12797  Filed  5-13-98.  8:45  am] 
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DEPARTKieNT  Of  AGRICULTURE 

Animal  and  Ptant  HealTh  ir»apect>c>r 
Service 

fDodwt  No  M-041-Ii 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseeses; 
Notice  of  Soltcftatlon  tor  Membership 

AOEKCY;  Animai  and  P.a^-,'  Health 
Inspection  Service.  USDA. 

action:  .Notice  of  solicitation  for 

memt)ership. 

SUMMAPV:  We  are  giving  notice  that  we 
anticipate  renewing  the  Ser;rptar\  's 

Advisory  Committee  on  Fores cr;  Animal 
and  Poultry  Diseases  f or  a  ..  v»-a.'  ;>enod. 
The  .Secreta.'-y  is  soliciting  ni);n..naUons 
far  membership  for  this  Committee, 
DATES:  Consiae'ation  will  be  given  to 
nommauons  received  on  or  befcHV  Jime 
29.  1998. 

AOOnCASES:  .Nomination!-  sh n,,:  '  hf- 
addressed  to  the  persor.  .I'.tec  ^.ae:  ^Of*. 
FURTVfEW  (MFORMATION  COWTACT. 
FOR  FURTMEP  l»iFO«MATKX  CONTACT:  Dr. 
loe  .Annei;!  Cnief  Staff  v  etennanan, 
Lmergencv  Programs.  VS.  APHIS.  4700 
River  Road  Unit  41,  Riverdale.  MD 
20-3--1231, (301)  734-8073 
SUPPLEMENT APV  (NFOWMAnON:  The 
Sec."~eiar\  s  .Advisory  Committee  on 
foreign  Animal  and  Poultry  Diseases 

the  Committee)  advises  the  Secretary  of 
Agriculture  on  actions  necessary  to  keep 
foreign  diseases  of  livestock  and  poultry 
from  being  introduced  into  the  United 
States.  In  addition,  the  Committee 
advises  on  contingency  planning  and  on 
maintaining  a  state  of  preparedness  to 
deal  with  these  diseases,  if  introduced. 
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federal  Rei;tNt. 


hursdav 


OHH   'V' 


lilt'  LiiiMMiiM.-.-  V  iiairperson  and  Vice 
Chairperson  shall  be  elected  by  the 
Committee  from  among  its  members. 

Terms  will  expire  for  the  current 
members  of  the  Committee  in  June  1998. 
We  are  soliciting  nominations  from 
interested  organizations  and  individuals 
to  replace  members  on  the  Committee. 
An  organization  may  nominate 
individuals  from  within  or  outside  its 
membership.  The  Secretary  will  select 
members  to  obtain  the  broadest  possible 
representation  on  the  Committee,  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub,  L.  92-463)  and 
U.S.  Department  of  Agriculture  (USDA) 
Regulation  1041-1   Equal  opportunity 
practices,  in  line  with  the  USDA 
policies,  will  be  followed  in  all 
appointments  to  the  Committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  should 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Done  in  Washington,  DC.  this  8th  day  of 
May  1998 

Chu-lm  P  Schwalbe. 
ActWK  Adrninistmtor.  Animal  and  Plant 
Health  Inspection  Service 
jFR  Doc.  98-12845  Filed  S-1^98;  8  45  ami 
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the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  7. 1998. 
Carol-Lee  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
jFR  Doc  98-12872  Filed  S-13-98;  8:45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Connecticut  Advisory 
Committee 

Notice  IS  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Connecticut  Advisory  Committee  to  the 
Commission  will  convene  at  10:30  a.m. 
and  adjourn  at  3:30  p  m.  on  June  2, 
1998.  at  the  Catholic  Charities/Catholic 
Families  Services.  Inc..  Conference 
Room.  467  Bloomfield  Avenue. 
Bloomfield.  Connecticut  06002  The 
purpose  of  the  meeting  is:  (1)  follow  up 
discussion  of  the  Civil  Rights 
Leadership  Conference  and  its  report 
and  (2)  program  planning  of  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Neil  Macy.  860- 
242-7287.  or  Ki-Taek  Chun.  Director  of 
the  Eastern  Regional  Office.  202-376- 
7533  (TDD  202-376-8116).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 


COMMISSION  ON  CIVIL  RIGHTS 

Ag»-"H}a  and  Notice  of  Pubhc  Meeting 
of  ir.e  Oregon  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oregon  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  June  19. 
1998.  at  the  Red  Lion  Hotel.  Columbia 
River.  1401  North  Hayden  Island  Drive, 
Portland.  Oregon  97217.  The  purpose  of 
the  meeting  is  to  ascertain  the  status  of 
civil  rights  in  Oregon  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez.  Director  of  the  Western 
Regional  Office.  213-694-3437  (TDD 
213-694-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  7.  1998. 
C«rol-L«e  HurUy. 

Chief.  Regional  Programs  Coordination  Unit. 
jFR  Doc.  98-12873  Filed  5-13-98;  8:45  ami 
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DFPARTMENT  nP  COMMERCE 

Bureau  of  tconom.c  AnaiySiS 

Annual  Survey  o*  Const'-uction 
Engineering.  Architectural,  and  Mmmg 
Seivices  Prov'deo  Dy  U  S    Firms  to 
Unaftihate<i  f ,  ^eigf-  Persons 

action:  Froposea  coiiecuon.  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 


public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
use  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
s  .        "d  on  or  before  July  13,  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW  Washington. 
DC.  20230 

FOR  FURTHER  INFORMATION  CO^frACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  R.  David  Belli,  US 
Defwrtment  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-50(OC), 
Washington,  DC  20230  (Telephone: 
202-606-9800). 
SUPPLEMENTARY  INFORMATION: 

I    Abstract 

I  ne  BE-47  Annual  Survey  of 
Construction.  Engineering, 
Architectural,  and  Mining  Services 
Provided  by  U.S.  Firms  to  Unaffiliated 
Foreign  Persons  will  obtain  data  on  U.S. 
sales  to  unaffiliated  foreign  persons  of 
construction,  engineering,  architectural, 
and  mining  services.  The  information 
gathered  is  needed,  among  other 
purposes,  to  support  U.S.  trade  policy 
initiatives  and  to  compile  the  U.S. 
international  transactions,  input-output, 
and  national  income  and  product 
accounts.  BEA  is  proposing  to  drop  the 
requirement  to  report  data  on  Form  BE- 
47  by  individual  project  and  instead 
require  reporting  only  by  country.  This 
proposed  change  will  bring  the  format 
and  design  of  the  survey  generally  more 
into  line  with  those  of  other  surveys  of 
international  services  transactions  that 
BEA  conducts.  In  addition.  BEA  is 
proposing  a  change  in  the  way 
transactions  are  coded  by  type  of 
service.  Currently,  eight  codes  are  used 
to  classify  the  data  reported  on  Form 
BE-47  by  type  of  service.  These  codes 
are  based  on  the  1987  U.S.  Standard 
Industrial  Classification  (SIC)  system. 
BEA  proposes  to  collapse  these  eight 
codes  into  three  broad  groupings,  which 
will  be  based  on  the  new  North 
American  Industry  Classification 
System  that  is  replacing  the  SIC.  These 
proposed  changes  will  result  in  a  small 
reduction  in  the  estimated  time  per 
response. 

II    Method  (if  (  oUfH  tion 

The  survey  will  be  sent  each  year  to 
potential  respondents  in  January  and 
responses  are  due  by  March  31.  A  U.S. 
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person  providing  construction, 
engineering,  architectural   or  mining 
services  to  unaffiliated  foreign  f)ersons 
is  required  to  report  if  the  gross  value 
of  new  contracts  received  or  the  gross 
operating  revenues  from  all  existing 
contracts  is  Si  million  or  more  during 
the  covered  year.  A  U.S.  person  that 
receives  a  form  but  is  not  required  to 
report  data  must  file  an  exemption 
claim. 

II!.  Data 

OMB  Number:  0608-0015. 

Form  Number:  BE-47 

Type  of  Review:  Regular  submission 

Affected  Public:  U.S.  business  or  other 
for-profit  institutions  providing 
construction,  engineering,  architectural. 
and  mining  services  to  Linaffiliated 
foreign  persons. 

Estimated  Number  of  Responses  155 

Estimated  Time  Per  Response:  4.5 
hours 

Estimated  Total  .Annual  Burden 
Hours:  70U. 

Estimated  Total  Annual  Cost  $21,000 
(based  on  an  estimated  reporting  burden 
of  700  hours  and  an  estimated  hourly 
cost  of  $30) 

rV.  Request  for  Comments 

Loinments  are  invited  on:  (al  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility:  fb)  the  accuracy  of  the  agency's 
estimate  of  the  burden  {including  hours 
and  cost)  of  the  proposed  collection  of 
information:  (c)  ways  to  enhance  the 
qualitv,  utility,  and  clarity  of  the 
information  to  be  colle<:ted.  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 'or 
included  in  the  request  for  OMB 
approval  of  this  information  coUedion: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  8,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

|FR  Doc.  98-12820  Filed  5-13-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Commercial  News  USA 

ACTION:  l-'rcposec:  vol  lection;  comment 

.'•equest 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  bv  the  Paperwork  Reduction 
.\ct  of  1995.  Public  Law  104-13  (44 
U.SC.  3506(c)(2)(A)) 
DATES:  Written   .ommentsmust  be 
submitted  on  or  before  July  13.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  532'.  14th  and 
Constitution  Avenue  N'W  ,  Washington. 
DC  20230.  Phone  number  (202)  482- 

FOR  FURTHER  INFORMATION  CONTACT; 

Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  lana  Nelhvhei.  U.S.  & 
Foreign  Commercial  Service,  Export 
Promotion  Service,  Room  2202,  14th 
and  Constitution  .Avenue,  NW,, 
Washington,  DC:  202.30.  Phone  number: 
(202)  482-5367   and  fax  number  (202) 
482-5362 
SUPPLEMENTARY  INFORMATION: 

I.  .\bstract 

Commercial  News  USA  (CNUSA), 
published  twelve  times  a  year  by  a 
private  sector  firm,  is  the  U.S. 
Ik'partment  of  Commerce's  export 
catalog-magazine.  The  product 
information  in  CNUSA  reaches  more 
than  145,000  distributors,  government 
officials,  and  potential  buyers  overseas 
through  direct  distribution  from  U.S. 
embassies  and  consulates  Firms  use  the 
form  to  request  that  their  product 
information  be  published  in  CNUSA.  a 
service  for  which  the  firms  pay  a 
minimum  fee  of  $445. 

This  information  collection  item 
allows  the  U.S  Department  of 
Commerce  to  promote  US  products 
and  services  available  for  export  as  part 
of  the  I'SDOC  s  trade  promotion 
activities  CNT'SA  is  a  unique  export 
promotion  service  for  U.S 
manufacturers,  service  firms,  and 
publishers  of  trade  and  technical 
literature:  nothing  similar  is  available  to 
them  through  the  private  sector.  The 
product  promotions  in  CNUSA  differ 
from  paid  advertisements  in  that  they 


must  meet  program  cnteria.  Because 
U.S.  embassies  and  consulates  handle 
distribution,  the  product  information 
reaches  a  vast,  screened  readership  not 
only  through  direct  dissemination  but 
also  via  counseling  by  commercial 
officers  and  through  walk-in  visits  to 
commercial  libraries  where  CNUSA  is 
displayed.  Further,  American  Chambers 
of  Commerce,  local  business  editors, 
and  other  trade  entities  that  reprint 
information  from  CNUSA  or  display  or 
disseminate  the  entire  magazine  provide 
a  multiplier  effort 

II   Method  ul  Data  Coiieclion 

The  requests  are  sent  to  the  private 
sector  publisher. 

in    Data 

OMB  Number.  0625-0061. 

Form  Number:  rrA-4063P. 

Type  of  Review:  Renewal:  regular 
submission. 

Affected  Public:  Companies  interested 
in  placing  their  product  information 
available  for  export  in  Commercial 
News  USA. 

Estimated  Number  of  Respondents: 
2.200. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  917. 

Estimated  Total  Annual  Costs: 
$32,095. 

W    Request  for  Cnmmpnts 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  fonns  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  8. 1998 
Linda  En^efaneier, 

Dt:y'in:-,'-':tai Forms Qearance Officer,  Office 

of  Management  and  Organization 

fFR  Dof    9R-12821  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Annual  Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaftiliated 
Foreign  Persons 

action:  Proposed  collection;  comment 
request.  

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U  S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  13.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Lngelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230 
FO«  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instfoment  and  instructions  should  be 
directed  to:  R.  David  Belli.  US. 
Department  of  Commerce.  Bureau  of 
Economic  Analysis,  BE-50  (OC). 
Washington.  DC  20230  (Telephone: 
2n2-fiOfi-qaoo) 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  BE-82  Annual  Survey  of 
Financial  Services  Transactions 
between  U.S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons  will  obtain  data  on  financial 
services  transactions  between  U.S. 
financial  services  providers  and 
unaffiliated  foreign  persons  and  covers 
all  transactions  above  a  size-exemption 
level.  The  data  from  the  survey  will 
update  the  data  collected  in  the 
quinquennial  BE-80  benchmark  survey 
of  such  services.  The  information 
gathered  is  needed,  among  other 
purposes,  to  support  U.S.  trade  policy 
initiatives  and  to  compile  the  U.S. 
international  transactions,  input-output, 
and  national  income  and  product 
accounts.  BEA  is  requesting  only  an 
extension  of  a  currently  approved 
collection  and  is  not  proposing  any 
changes  in  either  language  or  data 
collected. 

II.  Method  of  Collection 

The  survey  will  be  sent  each  year  to 
potential  respondents  in  January  and 


responses  are  due  by  March  31.  A  U.S. 
person  that  is  a  financial  services 
provider  is  required  to  report  if  its  total 
receipts  from,  or  total  payments  to. 
unaffiliated  foreign  persons  for  financial 
services  exceeded  $5  million  during  the 
covered  year.  A  U.S.  pwrson  that 
receives  a  form  but  is  not  required  to 
report  data  must  file  an  exemption 
claim. 

ni.  Data 

0MB  Number:  0608-0063. 

Form  Number:  BE-82. 

Type  of  Review:  Regular  submission. 

Affected  Public:  U.S.  businesses  or 
other  for-profit  institutions  engaging  in 
international  financial  services 
transactions. 

Estimated  Number  of  Responses:  425. 

Estimated  Time  Per  Response:  7.5 
hours. 

Estimated  Total  Annual  Burden 

Hours:  3.200. 

Estimated  Total  Annual  Cost:  $96,000 
(based  on  an  estimated  reporting  burden 
of  3.200  hours  and  an  estimated  hourly 
cost  of  $30). 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  8,  1998. 
Linda  Engeimeier. 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc  98-12822  Filed  S-13-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

B.^'>:',K.    -•'  the  Census 

Survey  o^  Incorne  and  Prograrri 
Participation  Wave  9  o'  the  1996  Panel 

ACTION:  Proposed  collection;  comment 
request. 


suMMARv:  The  Department  of 
commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 
DATES:  Written  comments  must  be 

■   •   "<.r|  on  or  before  luly  13.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230 

FOB  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Michael  McMahon, 
Bureau  of  the  Census,  FOB  3,  Room 
3319,  Washington,  DC  20233-0001. 
(3011 457-3819 
SUPPLEMENTARY  INFORMATION; 

1    Ahstrdit 

The  Census  Bureau  conducts  the 
Survey  of  Income  and  Program 
Participation  (SIPP)  which  is  a 
household-based  survey  designed  as  a 
continuous  series  of  national  panels, 
each  lasting  four  years.  Respondents  are 
interviewed  once  every  four  months,  in 
monthly  rotations.  Approximately 
37,000  households  are  in  the  current 
panel. 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  data  base  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic  policy 
formulators  depend  heavily  upon  SIPP 
information  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  benefits,  and  the 
effect  of  tax  and  transfer  programs  on 
this  distribution.  They  also  need 
improved  and  expanded  data  on  the 
income  and  general  economic  and 
financial  situation  of  the  U.S. 
population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis' 
since  1983,  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  supplemented  with  questions 
designed  to  answer  specific  needs,  such 
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as  obtaining  information  about  the  terms 
of  child  support  agreements  and 
whether  they  are  being  fulfilled  by  the 
absent  parent,  examining  the  program 
participation  status  of  persons  with 
specific  health  and  disability  statuses, 
and  obtaining  detailed  information 
needed  to  understand  the  current  statu.s 
of  the  employment-based  health  care 
system  and  changes  that  have  occurred 
These  supplemental  questions  are 
included  with  the  core  and  are  referred 
to  as  "topical  modules  " 

The  topical  modules  for  the  1996 
Fane!  Wave  9  collect  information  about 

(Ij  Assets.  Liabilities,  and  Eligibility 

(2)  Medical  Expen.ses/L'tilization  of 
Health  Care  Services. 

(3)  Work  Related  Expenses  and  Child 
Support  Paid. 

Wave  9  inter\iews  will  be  conducted 
from  December  1998  liirough  March 
1999 

II.  Method  of  Collection 

The  SIPP  IS  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  ever\  4 
vears.  with  each  panel  having  a  duration 
of  4  years  in  the  survey.  All  household 
members  1.5  years  old  or  over  are 
interviewed  using  regular  proxv- 
respondent  rules  They  are  interviewed 
a  total  of  12  times  (12  waves)  at  4-month 
intervals,  making  the  SIPP  a 
longitudinal  survey   Sample  persons  (all 
household  memben;  present  at  the  lime 
of  the  first  interview)  who  move  within 
the  country  and  reasonably  close  to  a 
SIPP  Primary  Sampling  Unit  will  be 
followed  and  interviewed  at  their  new 
address.  Persons  15  years  old  or  over 
who  enter  the  household  after  Wave  1 
will  be  interviewed:  however,  if  these 
persons  move,  thev  are  not  followed 
unless  they  happen  to  move  along  with 
a  Wave  1  sample  person. 

III.  Data 

OMB  Number:  0607-0813, 

Fnrrn  Number  SIPP/CAPI  Automated 
Instrument 

Type  of  Review  Regular 

Affected  Public  Individuals  or 
Households. 

Estimated  Number  of  Respondents. 
77.700. 

Estimated  Time  Per  Response:  30 
minutes  per  person. 

Estimated  Total  Annual  Burden 
Hours   117,800 

Estimated  Total  Annual  Cost: 
$31,269,000 

Respondent's  Obligation.  Voluntars'. 

Legal  Authority.  Title  13  U.S.C, 
Section  182. 

IV  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agencys  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  coUectidn  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  arid 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  collection  tei  i.niques 
or  other  forms  of  information 
tet:hnology 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and'or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record 

Datfd   May  8.  1998 
Linda  Engelmeier. 

Departmenta!  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
FR  Dw.  9ft- 12823  Filed  5-13-98;  8:45  am] 

BILLING  COOE  3610-07-I* 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Revision  to  the  Commerce  Acquisition 
Regulation  (CAR)  Clause  at  1352.219- 
109  Entitled  "Insurance  Requirements" 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  r3epartment  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperworlt  and 
respondent  burden,  invites  the  genera, 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  infonnation 
collec:tions.  as  required  b\  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)), 

DATES:  Written  comments  must  be 
submitted  on  or  before  [uly  13.  1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Clearance  Officer,  Department  of 
Commert:e,  Room  5327.  14th  and 
(Constitution  .Avenue,  N'W,  Washington, 
DC  20230 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Deborah  O'Neill, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Room  6422, 
Washington.  DC.  20230,  Her  telephone 
number  IS  (202)  482-0202 


SUPPt-EMENT  AR  V  INFORM  A  Ti  ON 
I    Abstract 

The  Department  of  Commerce 
requires  the  contractor  to  procure  and 
maintain  certain  kinds  of  insurance,  in 
contracts  for  construction,  alteration 
and  repair  of  shif)s  as  specified  in  the 
Commerce  Acquisition  Regulation 
(CAR)  clause  1352.217-109,  "Insurance 
Requirements.'  This  insurance  is 
necessary  to  protect  the  multi-miUion 
dollar  ships  and  the  interests  of  the  U.S. 
taxpayers.  Prior  to  the  commencement 
of  work,  the  contractor  is  required  to 
present  proof  of  this  insurance  to  the 
Goverrmient.  As  evidence  that  it  has 
obtained  insurance  specified,  the 
Contractor  must  furnish  the  Contracting 
Officer  with  a  certificate  of  certificates 
executed  by  an  agent  of  the  insurer 
authorized  to  execute  such  certificates. 
The  requirement  to  present  proof  of 
insurance  is  contract  specific.  Therefore, 
there  is  no  duplication  of  effort  from 
contract  to  contract.  There  is  no  outside 
source  of  information  that  can  be  used 
to  obtain  the  required  information.  The 
Department  has  minimized  the  burden 
by  requiring  the  proof  of  insurance  only 
once.  The  levels  of  insurance  that  the 
Department  requires  its  contractor  to 
maintain  are  based  upon  industry 
standards  and  is  consistent  with  the 
levels  of  insurance  required  by  the  U.S. 
Navy  and  U.S.  Coast  Guard  Commerce 
collects  only  the  minimum  amount  of 
information  needed  to  ensure  that  the 
ships  are  protected  and  that  the  terms  of 
its  contracts  are  complied  with. 

I!    Method  of  {X)lle<  tn>n 

v\  ntten  submission. 
HI    Data 

.'.•^{h  Vumber.  0690-0010. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Time  per  Response:  1 . 

Estimated  Total  Annua!  Burden 
Hours:  30. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  WTiether 
the  proposed  collection  of  information 
is  necessarv-  for  the  proper  jjerformance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency  s  estimate  of  the  burden 
(including  hours  and  (ost)  of  the 
proposed  (oiiet  tson  of  information;  (c) 
ways  to  enhance  the  quahty.  utihty,  and 
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clarity  ut  Ihu  liUuriiiation  tu  De 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  0MB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  public  record. 

Dated  May  7,  1998 
Linda  Engelmeior, 

Departmental  Forms  Clearance  Officer,  Office 

of  Kianagprnent  and  Organization. 

|FR  Doc  9»-I2890  Filed  5-13-98;  8  45  ami 

HLUNO  COM  att»-«C-P 


DEPARTMENT  OF  COMMERCE 

Oftlc©  ot  the  Secretary 

Depdr«nt»nt  of  Commerce  Partners  In 
Quality  Contracts  (PQC)  Program 

action:  Proposed  collection:  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  13.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Clearance  Officer.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Deborah  O'Neill. 
Department  of  Commerce.  t4th  and 
Constitution  Avenue.  NW,  Room  6422, 
Washington,  DC.  20230.  Her  telephone 
number  is  (202)  482-0202. 
SUPPV.EMENTARY  INFORMATION: 

I.  Abitiracl 

The  National  Performance  Review 
(NPR)  conducted  by  Vice  President  Gore 
outlined  several  objectives,  including 
improving  the  Federal  acquisition 
process.  Along  with  the  NPR  objectives 
are  associated  Administration 
initiatives,  such  as  greater  emphasis  on 
contractor's  past  performance; 
expanding  the  use  of  alternative 


aibpuies  resolution  procedures;  and 
improving  communications  overall 
between  industry  and  government  The 
Department  of  Commerce  (DOC)  has 
developed  a  program  that  is 
philosophically  consistent  with  NPR. 
known  as  the  Partners  in  Quality 
Contracting  (PQC)  Program.  PQC  is  a 
creative  nonmonetary  recognition 
program  that  showcases  the  importance 
of  quality  in  the  government  acquisition 
process.  It  is  intended  as  an  effective  yet 
inexpensive  means  of  recognizing 
quality  performance  from  both  DOC 
contractors  and  acquisition  personnel. 
The  information  collected  is  used  to 
determine  qualiHcations  of  applicants 
by  DOC  for  purposes  of  recognizing 
DOC  contractors  and  acquisition 
personnel  who  have  promoted 
excellence  in  contracting  through 
quality  performance.  The  IXXl  PQC 
Evaluation  Committee  will  be  an 
independent  committee,  comprised  of 
DOC  employees  from  key  functional 
areas.  The  universe  of  applicants 
includes  all  DOC  contractors  that  have 
performed  a  DOC  contract  valued 
during  the  previous  fiscal  year  at  or 
above  $100,000,  if  a  large  business. 
$50,000  or  above,  if  a  small  one.  A  small 
business  is  defined  as  "a  business, 
including  an  affiliate,  that  is 
independently  owned  and  operated,  is 
not  dominant  in  producing  or 
performing  the  supplies  or  services 
being  purchased,  and  has  no  more  than 
500  employees."  Eligible  contractors 
would  "self  nominate"  through  the 
submission  of  a  company  profile  than 
an  application  that  would  be 
independently  evaluated  against  pre- 
established  criteria.  Finalists  would  be 
site  visited,  as  appropriate,  by  a 
government  team  before  the  final 
selections  are  made.  Award  recipients 
will  be  selected  by  consensus  of  the 
Committee.  Award  recipients  will  be 
invited  to  send  representatives  to  attend 
an  award  reception 

IL  Method  of  Collection 

Written  submission. 
III.  Data 

OMB  Number:  0690-0012. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  per  Response:  38. 

Estimated  Total  Annual  Burden 
Hours.  1,900. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  pubUc  record. 

Eteted:  May  7,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Qeamnce  Officer.  Office 
of  Management  and  Organization. 

(FR  Do.    9H-12891  Filed  5-13-98;  8:45  ami 

MLUNQ  COOC  X10-EC-<> 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Women-Owned  Small  Busiriess 
Sources 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Lominerce,  as  part  of  its  continuing 
effort  to  reduce  a  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  199.S. 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)  (A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  13,  1998 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer.  Department  of 
Commen:e.  Room  .S327.  I4th  and 
Constitution  Avenue.  .NW.  Washington. 
DC  20230 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms  Deborah  O'Neill, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Room  6422, 
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Washington,  DC  20230  Her  telephone 

number  is  (202)  482-0202 

SUPPLEMENTARY  INFORMATION: 

I   .\bstract 

This  information  is  collected  in  order 
to  respond  to  the  Executive  Order  12138 
to  promote  v\omen-owned  business 
enterprises.  Additionally,  it  is  the  intent 
of  Congress  to  promote  federal 
contracting  opportunities  for  women- 
owned  businesses  as  expressed  in  the 
proposed  legislation  in  H  R  3517.  "The 
Women's  Business  Procurement 
.^sslstance  .^ct   '  The  Department  of 
Commerce  through  its  use  of  the  clause 
entitled  "Women-Owmed  Small 
Business  Sources"  in  certain  Commerce 
contracts,  implements  this  policy  and 
encourages  the  use  of  women-owned 
small  businesses  in  its  acquisition 
programs.  The  Department  currently 
provides  opportunities  to  women- 
owned  businesses  on  their  mailing  lists 
to  receive  solicitations  for  contracts.  By 
allowing  these  firms  to  compete  for.  and 
receive,  a  fair  proportion  of  the 
Department  s  contracts  it  reduc  es  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  clause  is  used  by  the  Federal 
Acquisition  Regulation  (FAR)  Clause 
52.219-9,  entitled  "Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subc:ontracting  Plan"  for 
all  negotiated  contracts  vk'ith  large 
businesses  vvhich  exceed  $500,000  The 
FAR  clause  requires  the  successful 
offeror  to  negotiate  a  small  business  and 
small  disadvantaged  subcontracting 
plan  which  provides  subcontracting 
goals  for  utilization  of  both  small 
busines.ses  and  small  disadvantaged 
concerns  The  Department  of  Commerce 
clause  adds  the  requirement  to  include 
subcontracting  goals  for  women-owned 
businesses  in  these  subcontracting 
plans.  The  clause  also  requires  the 
contractors  to  maintain  lists  of  qualified 
potential  women-owned  firms  The 
Commerce  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  provides  asscstance  to  the 
contractors  in  complying  with  the 
required  list  of  potential  subcontractors. 
They  also  submit  the  Department's 
proposal  goals  for  award  of  contracts 
and  subcontracts  for  women-owned 
businesses  to  the  Small  Business 
Administration  (SB.^) 

IL  Method  of  Collection 

Written  submission 
III  Data 

O.'^iB  .Vu/nber:  0605-0019. 
Form  Number:  N/A. 


Tvpe  of  Rpvievi-  Regular  submission 
for  extension  of  a  currently  approvea 
collection 

.effected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Estimated  Sumber  of  Respondents: 
20. 

Estimated  Time  per  Response:  12. 

Estimated  Total  Annual  Burden 
Hours  240 

Estimated  Total  Annual  Cost:  SO  (no 
capital  expenditures  are  required). 

IV'  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and  'or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  public  record. 

Datpo   Mav  "    1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
nt  .Kianagement  and  Organization. 

|FR  Doc  98-t  2892  Filed  5-13-98;  8:45  am] 

BILLING  COOe  3S1&-EC-U 

DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Department  of  Commerce 
Solicitations:  Requests  for  Proposals 
(RFPs)  or  Invitations  for  Bids  (IFBs) 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  b\  the 
Paperwork  Reduction  Act  of  i99.5 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  13, 1998. 


ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Clearance  Officer.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms  Deborah  O'Neill, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Room  6422, 
Washington.  DC,  20230  Her  telephone 
number  is  (202  ■  482-^2^2 
SUPPLEMENTARY  INFORMATION. 

i.  .\bstraf ! 

The  Department  of  Commerce  (DOC) 
is  required  by  the  Competition  in 
Contracting  Act  (Pub.  L.  98-369)  to  seek 
maximum  competition  when  issuing 
contracts  for  supplies  and  services.  The 
Federal  Acquisition  Regulations  (FAR) 
require  each  Federal  agency  to  obtained 
needed  supplies  and  services  by 
soliciting  proposals  from  prospective 
contractors  prior  to  entering  into 
contracts  necessary  to  accomplished  the 
missions  of  the  agency  The  Department 
is  required  to  issue  solicitations  which 
require  prospective  contractors  to 
prepare  and  submit  technical  and  cost 
proposals  as  pari  of  the  Federal 
acquisition  process  for  awarding  these 
contracts.  In  soliciting  proposals,  the 
agency  collects,  from  each  competing 
contractor,  the  information  necessary'  to 
evaluate  the  proposals  and  make  a 
decision  as  to  which  proposal  offers  the 
most  benefit  to  the  Government.  In  its 
solicitations,  the  Commerce  Department 
uses  Standard  Forms  and  uniform 
solicitation  format  which  are  prescribed 
by  the  FAR  Each  competing  contractor 
is  required  to  submit  a  proposal 
comprising  various  parts  (technical, 
business,  and  cost).  Instructions  for  the 
preparation  of  the  proposal  is  tailored  to 
the  statement  of  work,  the  amount  of 
information  to  be  submitted  in  the 
proposal  will  vary  with  the  complexity 
and  size  of  the  work.  The  proposal  will 
be  evaluated  by  the  Government  using 
criteria  which  must  be  stated  in  the 
solicitation.  The  results  of  the 
evaluation  are  used  to  make  a  decision 
as  to  which  firm  shall  be  selected  for  the 
contract.  Commerce  collects  no 
information  other  than  that  needed  to 
evaluate  and  select  contractors  to  meet 
the  unique  requirements  of  the 
Department,  and  to  meet  the 
requirement  of  the  Federal  procurement 
system 

U.  Metnod  ol  Uoitection 
Written  submission. 
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III.  Data 

OMB  Number:  0690-0008. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Estimated  Number  of  Respondents^ 

250. 

Estimated  Time  per  Response:  20. 

Estimated  Total  Annual  Burden 
Hours:  5.000. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

IV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  propoMd  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  public  record. 

Dated:  May  7.  1998. 
Linda  Engalniaia-. 

Departmental  Forms  CImimncn  Officer,  Office 
of  Management  and  Organixatjon. 
|FR  Doc.  98-12893  Filed  5-13-««:  8  45  ami 
■MjjNa  COM  iai»-cc-» 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 

Administration 

Census  Advisory  Committals 

AGENCY:  Economics  and  Statistics 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended  by  Pub,  L.  94—409.  P.L 
96-523,  and  Pub.  L.  97-375).  we  are 
giving  notice  of  a  joint  meeting  of  the 
Commerce  Secretary's  2000  Census 
Advisory  Committee  (CAC),  the  CAC  of 
Professional  Associations,  the  CAC  on 
the  African  American  Population,  the 
CAC  on  the  American  Indian  and 


Alaska  Native  Populations,  the  CAC  on 
the  Asian  and  Pacific  Islander 
Populations,  and  the  CAC  on  the 
Hispanic  Population.  The  meeting  will 
convene  on  June  3,  1998.  at  the  Holiday 
Inn  Hotel  and  Suites,  625  First  Street. 
Alexandria,  VA  22314.  The  agenda  will 
be  limited  to  discussion  on  issues 
involved  in  the  tabulation  and 
presentation  of  data  on  race  from 
Census  2000  within  the  framework  of 
the  decision  on  standards  for 
maintaining,  collecting,  and  presenting 
Federal  data  on  race  and  ethnicity 
issued  by  the  Office  of  Management  and 
Budget  (OMB)  in  October  1997.  This 
discussion  will  also  assist  the  Census 
Bureau  in  providing  input  into  the  OMB 
process  of  developing  final  guidelines 
on  the  tabulation  of  data  on  race  for  use 
across  the  Federal  system. 
DATES:  On  Wednesday.  June  3.  1998.  the 
meeting  will  begin  at  9  a.m.  and  adjourn 
for  the  day  at  4:30  p.m. 
A0(}AE88E8:  The  meeting  will  take  place 
at  the  Holiday  Inn  Hotel  and  Suites.  625 
First  Street.  Alexandria.  VA  22314. 
ro«  FURTHER  INFORMATION  COMTACT: 
Anyone  wish  ■•>;  i  :  ntioiial  information 
about  this  meeting,  or  who  wishes  to 
submit  written  statements  or  questions, 
may  contact  Maxine  Anderson-Brown. 
Committee  Liaison  Officer.  Department 
of  Commerce.  Bureau  of  the  Census. 
Room  3039,  Federal  Building  3, 
Washington,  DC  20233.  telephone:  301- 
457-2308 

SUPPLEMEMTARY  INFORMATION:  The 
Commerce  Secretary  s  ZOOO  Census 
Advisory  Committee  is  composed  of  a 
Chair.  Vice-Chair,  and  up  to  35  member 
organizations,  all  appointed  by  the 
Secretary  of  Commerce.  The  Advisory 
Committee  considers  the  goals  of 
Census  2000  and  user  needs  for 
information  provided  by  that  census 
and  provides  a  perspective  from  the 
standpoint  of  the  outside  user 
community  about  how  operational 
planning  and  implementation  methods 
proposed  for  Census  2000  will  realize 
those  goals  and  satisfy  those  needs.  The 
Advisory  Committee  considers  all 
aspects  of  the  conduct  of  the  2000 
Census  of  Population  and  Housing  and 
makes  recommendations  to  the 
Secretary  of  Commerce  for  improving 
that  census. 

The  CAC  of  Professional  Associations 
is  composed  of  36  members  appointed 
by  the  Presidents  of  the  American 
Economic  Association,  the  American 
Statistical  Association,  the  Population 
Association  of  America,  and  the 
Chairman  of  the  Board  of  the  American 
Marketing  Association.  The  Committee 
advises  the  Director,  Bureau  of  the 
Census,  on  the  full  range  of  Census 


Bureau  programs  and  activities  in 
relation  to  its  areas  of  expertise. 

The  CACs  on  the  African  American, 
American  Indian  and  Alaska  Native, 
Asjan  and  Pacific  Islander,  and 
Hispanic  Populations  are  composed  of 
nine  members  each  appointed  by  the 
Secretary  of  Commerce.  The  Committees 
provide  an  organized  and  continuing 
channel  of  communications  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  its  efforts  to 
reduce  the  differential  in  the  count  for 
Census  2000  and  on  ways  that  census 
data  can  be  disseminated  to  maximum 
usefulness  to  their  communities  and 
other  users. 

A  brief  period  will  be  set  aside  for 
public  comment  and  questions. 
However,  individuals  with  extensive 
questions  or  statements  for  the  record 
must  submit  them  in  writing  to  the 
Commerce  Department  official  named 
above  at  least  three  working  days  prior 
to  the  meeting. 

The  meeting  is  physically  accessible 
to  p>eople  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer  on  301-457-2308,  TDD  301- 
457-2540. 

Dated:  May  6,  1998. 
LaaPrioa. 

Acting  Under  Secretary  for  Economic  Affairs, 
Economics  and  Statistics  Administration. 
IFR  Doc  98-12764  Filed  5-13-98,  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  o(  Export  Administration 

Action  Atlecting  Export  Privileges; 
David  Irwin  Portnoy;  Order  Denying 
Permission  To  Apply  for  or  Use  Export 

Licens€w 

In  Uie  matter  of:  David  Irwin  Portnoy,  2315 
W  5th  Street.  Irving.  Texas  75060. 

On  August  1,  1997,  David  Irwin 
Portnoy  (Portnoy)  was  convicted  in  the 
United  States  District  Court  for  the 
Northern  District  of  Texas,  Dallas 
Division,  on  three  counts  of  violating 
the  International  Emergency  Economic 
Powers  Act  (50  U  S.C.A.  §§  1701-1706 
(1991  &  Supp.  1998))  (EEPA). 
Specifically.  Portnoy  was  convicted  of 
knowingly  and  willfully  exporting  and 
causing  to  be  exported  from  the  United 
States  to  Switzerland,  for  trans- 
shipment to  Libya,  shipments  of 
electronic  components  and 
telecommunications  equipment. 

Section  1 1(h)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(currently  codified  at  50  U. S.C.A.  app. 
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§§  2401-2420  (1991  &  Supp.  1998))  (the 
Act).'  provides  that,  at  the  discretion  of 
the  Serretarv  nf  Commerce,'^  no  person 
convicted  of  violatintj  the  lEEPA.  or 
certain  other  provision.s  of  the  United 
States  Code,  shall  be  eligible  to  apply 
for  or  use  any  license,  including  any 
License  Exception,  issued  pursuant  to. 
or  provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  730-774 
(1997))  (the  Regulations)-  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  mav  be  revoked - 

Pursuant  to  t?§  76f)  2,5  and  750  8(aj  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  lEEPA.  the  Director.  Office  of 
Exporter  .Services,  in  consultation  with 
the  Director.  Office  of  Export 
Enforcement,  shall  determine  whether 
to  deny  that  person  permission  to  apply 
for  or  use  any  license,  including  any 
License  Exception,  issued  pursuant  to, 
or  provided  by,  the  .'\ct  or  the 
Regulations,  and  shall  also  detemunt 
whether  to  revoke  any  license 
previouslv  issued  to  such  a  person. 

Having  received  notice  of  Fortnoy's 
conviction  for  violating  the  lEEPA,  and 
following  consultations  with  the  Acting 
Director.  Office  of  Export  Enforcement. 
I  have  decided  to  den\  Portnoy 
permission  to  apply  for  or  use  any 
license,  including  anv  License 
Exception,  issued  pursuant  to,  or 
provided  by.  the  Act  and  the 
Regulations,  for  a  period  of  10  vears 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  .August  1   2007   [ 
have  also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
Portnoy  had  an  interest  at  the  time  of 
his  conviction. 

Accordinglv.  it  is  /jprpfcv  Ordered. 

I.  Until  .August  1.  2007,  David  Irwin 
Portnoy,  2315  W.  5th  Street.  Irving. 
Texas  75060,  may  not.  directlv  or 
:ndirectly.  participate  in  any  way,  in 
any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  coUectivelv  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States,  that  is  subject  to  the 


'  The  \c'  expired  on  August  20.  1994   Executive 
Order  12924  ;3  CFR.  1994  Comp  917  ;i995)). 
extended  by  Presidential  .Notices  of  .\ugust  15.  1995 
(3  CFR  .  1995  Comp  501  ( 1 996 il.  .August  14   1996 
(3  CFR  1996  Comp   298  il997)),  and  August  13, 
199'  (62  FR  43629   August  15,  1997).  continued  the 
Export  .Administration  Regulations  in  effect  under 
the  lEEPA 

•  Pursuant  to  appropriate  delegations  of  authorirv 
the  Director.  Office  of  Exporter  Serv'ices.  in 
consultation  with  the  Direc'or.  Office  of  Export 
Enforcement,  exercises  the  aulhoruy  g.'anted  to  the 
Secretarv  bv  .Section  l  l(h!  of  the  Act 


Regulations,  or  m  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to; 

A  .Applying  for.  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  anv  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subiect  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations: 
(1  r 

(J.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  IS  subject  to  the  Regulations,  or  in 
anv  other  activity  subject  to  the 
Regulations. 

II.  No  person  may  do.  directly  or 
indirectly,  any  of  the  following: 

A  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  £my  item  subject  to 
the  Regulations; 

P  Take  any  action  that  facilitates  the 
a(  quisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  t)ie  denied  person  of 
anv  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be.  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  For  purposes  of  this  paragraph, 
ser%'icing  means  installation. 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm 


corporation,  or  business  organization 
related  to  Portnoy  by  affiliation, 
owTiership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  August 
1.2007. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Portnoy.  This  Order  shall 
be  published  in  the  Fedprai  R<-eister. 

Dated:  May  5, 1998. 
Eiieen  M.  AOmiwm. 

Director.  Office  of  Exporter  Services. 

IFR    t       -*-        -«6  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  ot  Export  Admimstratio'- 

Acting  Affecting  Export  Prtviieoes 
Wayne  P   Smith;  Order  Denying 
Permission  To  Apply  ♦o'  or  Use  E  x-pc" 
Licenses 

In  the  Matter  of:  Wayne  P.  Smith  currently 
incarcerated  at:  Federal  Correction  Institute. 
USM  No.  09046-035.  Federal  Detention 
Center.  5010  Whafley  Road,  Oakdale. 
Louisiana  71463  and  with  an  address  at:  2333 
Big  Woods  Edgerly  Road.  Rt.  1 ,  Box  845c. 
Vinton.  Louisiana  70668. 

On  July  3,  1996,  Wayne  P.  Smith 
(Smith)  was  convicted  in  the  United 
States  District  Court  for  the  Western 
District  of  Louisiana,  Lake  Charles 
Division,  on  one  count  of  violating 
Section  38  of  the  Arms  Export  Control 
Act  (currently  codified  at  22  U. S.C.A. 
2778  (1990  A  Supp.  1998))  (the  AECA). 
Specifically.  Smith  was  convicted  of 
knowingly  and  w^llfully  exporting  and 
causing  to  be  exported  to  England  80 
plain  self-aligning  ball  bearings 
designed  for  and  used  on  the  McDonald 
Douglas  F-4  Phantom  II  military  jet, 
without  obtaining  the  required  export 
license  from  the  Department  of  State. 

Section  11(h)  of  tne  Export 
.administration  Act  of  1979.  as  amended 
currently  codified  at  50  U. S.C.A  app 
§§2401-2420  (1991  &  Supp,  1998))  (the 
Act).'  provides  that,  at  the  discretion  of 


1  The  Act  expired  on  August  20,  1994,  Executiv* 
Order  12924  (3  CFR.  1994  Comp.  917  (199S1), 
extended  by  Presidential  Notices  of  August  IS,  1995 
(3  CFR,  1995  Comp.  501  (1996)].  August  14,  1996 
(3  CFR.  1996  r^mp.  298  (1997)).  and  August  13. 
1997  [62  FR  43629.  August  IS.  1997).  continued  the 

Cootiaued 
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111-  iry  uf  Coiiiiuerce,-  no  p«rsoii 

cu:  1  of  violating  the  AECA,  or 

certain  other  provisions  of  the  United 
States  Code,  shall  be  eligible  to  apply 
for  or  use  any  license,  including  any 
License  Exception,  issued  pursuant  to. 
or  provided  by.  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  730-774 
(1997))  (the  Regulations),  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  Ucense 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked 

Pursuant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notifications  that  a  person  has  been 
convicted  of  violating  the  AECA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  permission  to 
apply  for  or  use  any  license,  including 
any  License  Exception,  issued  pursuant 
to,  or  provided  by,  the  Act  or  the 
Regulations,  and  shall  also  determine 
whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Smith's 
conviction  for  violating  the  AECA.  and 
following  consultations  with  the  Acting 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Smith 
permission  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by.  the  Act  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  July  3,  2(X)6.  I  have 
also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
Smith  had  an  interest  at  the  time  of  his 
conviction. 

Accordingly,  if  is  hereby  ordered. 

I.  Until  July  3,  2006.  Wayne  P.  Smith, 
currently  incarcerated  at  the  Federal 
Correction  histitute,  USM  No.  09046- 
035,  Federal  Detention  Center,  5010 
Whatley  Road,  Oakdale,  Louisiana 
71463.  and  with  an  address  at  2333  Big 
Woods  Edgerly  Road.  Rt.  1,  Box  845c. 
Vinton,  Louisiana  70668,  may  not. 
directly  or  indirectly,  participate  in  any 
way,  in  any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 


Export  Administration  RaguUtions  in  effect  under 
the  Inierrulionei  Emergency  Economic  Powers  Act 
(50  U.S.C.A  Sees.  1701-1706  (1991  k  Supp   1996)). 
'  Pursuant  to  tpproprUte  delegations  of  authority, 
the  Director.  OfTice  of  Exporter  Service*,  in 
coiuultalion  with  the  Director.  Office  of  Export 
Enforcement,  exercises  the  authority  grantaid  lo  the 
Secraury  by  Section  1 1(h)  of  the  Act. 


subject  tu  tile  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document; 

B  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subjed  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

U.  No  person  may  do,  directly  or 
indirectly,  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exf>orted  from  the  Untied 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be.  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 


related  to  Smith  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  or  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

rV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  July  3, 
2006 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Smith    This  Order  shall  be 
pubUshed  in  the  Federal  Register 

Datpd   Mh\  5   1998. 
Eileen  iM.  Albaneae, 
Director,  Office  of  Exporter  Services. 
|FR  Doc.  98-12769  Filed  S-13-98:  8:45  am] 
WUMO  OOOC  atlO-OT-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  24-©8] 

Foreign- Trade  Zone  169 — Manatee 
County,  Florida  Application  For 
Foreign-Trade  Subzone  Status  Aso 
Corporation  (Adhesive  Bandages) 
Sarasota  County.  Florida 


An 


K.dtiun  has  been  submitted  to 


the  Fi  irt-ign-T'raile  Zones  Board  (the 
Board)  by  the  Manatee  Count\  I'ort 
Authority,  grantee  of  FTZ  169. 
requesting  spet:ial-purf)ose  subzone 
status  for  the  first  aid  dressings 
manufacturing  fa(  ility  [adhesive 
bandages,  sterile  pads,  waterproof 
adhesive  tapes)  of  Aso  Corporation 
(Aso),  located  m  Sarasota  County, 
Florida.  The  application  was  submitted 
pursuant  to  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  May 
5,  1998. 

The  Aso  facility  (65.000  sq.  ft.  on  38 
acres)  is  located  at  300  Sarasota  Center 
Blvd..  within  the  International  Trade 
Industrial  Park,  east  of  Sarasota 
(Sarasota  County),  Florida.  The  facifity 
(148  employees)  is  used  for  the 
manufacture  of  first  aid  dressings, 
including  adhesive  bandages,  sterile 
pads,  and  waterproof  adhesive  tapes. 
However,  the  applicant  is  only 
requesting  to  use  FTZ  procedures  for  the 
production  of  adhesive  bandages 
(HTSUS  3005.10  50)  using  foreign- 
sourced  adhesive  tape  (HTSUS 
3919.90.50). 

Zone  procedures  would  enable  Aso  to 
choose  the  lower  duty  rate  that  appUes 
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to  the  finished  products  (duty-free) 
instead  of  the  duty  rate  that  would 
otherwise  apply  to  foreign  adhesive  tape 
(duty  rate — 5.8%).  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
plant's  competitiveness  and  increase 
exports. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board 

Public  comment  on  the  application  is 
invited  from  interested  parties 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  13,  1998  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-'day  period  to  July  28,  1998   A  (:op\ 
of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspe(  tion  at  each  of  the 
following  locations: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  Room 
3716,  14th  and  Pennsylvania  Avenue, 
N  W  .  Washington   DC  20230. 

U.S  Department  of  Commerce  Export 
Assistance  Center.  1130  Cleveland  St., 
Clearwater.  Florida  34615. 

Dalpci   .May  ~.  1998. 
Dennis  Puccinelli, 

Acting  Executive  Secretan' 

|FR  Doc  9ft-U'883  Filed  5-13-98.  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Policies  Regarding  the  Conduct  of 
Five-Year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin 

AGENCY:  Import  .administration. 
International  Trade  .administration. 
Department  of  Commerce. 
ACTION:  Extension  of  deadline  for 
submitting  comments. 

SUMMARY;  On  April  16.  1998.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  a  notice  of  Policy  Bulletin: 
request  for  comments  (63  PR  18871),  In 
response  to  requests  for  extension  of  the 
deadlines  contained  in  that  notice,  the 
Department  has  granted  an  extension 
until  May  18.  1998  for  the  submission 
of  written  comnieiits  and  until  June  8, 


1998.  for  the  submission  of  rebuttal 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G  Skinner,  Office  of  Policy. 
Import  Administration.  International 
Trade  .Administration.  US  Department 
of  Commerce,  at  (202)  482-1560  or  Mark 
A.  Bamett,  Office  of  Chief  Counsel  for 
Import  .administration,  U.S.  Department 
of  Commerce,  at  (202!  482-2866. 
SUPPLEMENTARY  INFORMATION:  The  policy 
bulletin  proposes  policies  regarding  the 
conduct  of  five-year  ("sunset")  reviews 
of  antidumping  and  countervailing  duty 
orders  and  suspended  investigations 
pursuant  to  the  provisions  of  sections 
751(c)  and  752  of  the  Tariff  .^ct  of  1930. 
as  amended,  and  the  Department's 
regulations.  In  the  request  for  comment, 
the  Department  stated  that  to  be  assured 
uf  consideration,  written  comments 
must  be  received  not  later  than  May  12, 
1998,  and  rebuttal  comments  must  be 
received  not  later  than  June  2.  1998.  In 
response  to  requests  from  several 
parties,  we  have  granted  an  extension  of 
these  deadlines.  Therefore,  in  order  to 
be  assured  of  consideratioii.  written 
comments  must  be  received  not  later 
than  May  18,  1998  Rebuttal  comments 
must  be  received  not  later  than  June  8. 
1998.  The  filing  requirements  contained 
in  the  notice  of  April  16,  continue  to 
apply 

Dated  May  8,  1998 
Robert  S.  LaRussa. 
Aisjstant  Secretary  for  Import 
Administration. 
FR  D<K    98-12886  Filed  5-13-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-58a-804] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Japan;  Anr>ended  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  .administration. 
International  Trade  .administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  court  decision 
and  amended  final  results  of 
administrative  reviews 

SUMMARY:  On  March  27,  1998,  the 
I'nited  States  Court  of  International 
Trade  affinned  the  Departme.n*  of 
Commerce's  final  remand  results 
affecting  final  assessment  rates  for  the 
second  administrative  .'■eviews  of  the 
antidumping  dutv  orders  on  antifriction 
bearings  (other  Lhan  tapered  roller 


bearings)  and  parts  thereof  from  Jaj>an 
with  respect  to  NSK.  The  classes  or 
kinds  of  merchandise  covered  by  these 
reviews  are  ball  bearings  and  parts 
thereof,  cylindrical  roller  bearings  and 
parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof.  As  there  is 
now  a  final  and  conclusive  court 
decision  in  these  actions,  we  are 
amending  our  final  results  of  reviews 
and  we  will  subsequently  instruct  the 
U.S.  Customs  Service  to  liquidate 
entries  subject  to  these  reviews. 
EFFECTIVE  DATE:  M:;\    ;  ■;    :00)- 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Tomlinson  or  Richard  Rimlinger,  frnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Const! tuti(Ni 
Avenue,  N.W..  Washington.  D.C.  20230; 
telephone  (202)  482-4733. 

.\pplicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  in  effect  as  of 
December  31,  1994.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  as  codified  at  19  CFR  Part 
35.3  f.^prl  1    190^' 
SUPPLEMENTARY  INFORMATION; 

Background 

On  Jvme  24, 1992.  the  Department 
published  its  final  resuhs  of 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof,  from  Japan 
et  al  covering  the  period  May  1,  1990 
through  .^pril  30.  1991.  See  AnUfriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.;  Final  Results  of 
Antidumping  Dutv  Administrative 
Reviews.  57  FR  28360  (June  24,  1992). 
These  final  results  were  amended  on 
July  24.  1992.  and  December  14,  1992, 
to  correct  clerical  errors.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.. 
Amendment  to  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  57  FR  32969,  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al. .  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Rexiews.  57  FR  59080, 
respectively.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
are  ball  bearings  and  parts  thereof  (BBs), 
cylindrical  roller  bearings  and  parts 
thereof  (CP£s).  and  spherical  plain 
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bearings  and  jjarts  thereof  (SPBs). 
Subsequently,  two  domestic  producers, 
the  Torrington  Company  and  Federal- 
Mogul,  and  a  number  of  other  interested 
parties,  filed  lawsuits  with  the  U.S. 
Court  of  International  Trade  (CTT) 
challenging  the  final  results.  These 
lawsuits  were  litigated  at  the  CTT  and 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit  (CAFC).  On  February 
23.  1998.  as  a  result  of  a  final  court 
decision,  we  issued  amended  final 
results  for  all  firms  whose  dumping 
margins  had  changed  as  a  result  of 
litigation  except  for  NSK.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Fmnce.  et  ai:  Amended 
Final  Results  of  Antidumping  Duty 
Admiiistrative  Reviews  (63  FR  8908).  At 
that  time  our  determination  of  NSK's 
dumping  margins  was  still  subject  to 
outstanding  litigation. 

On  March  27.  1998.  the  CTT  affirmed 
the  Department's  remand  results  for 
Final  Results  of  Redetermination 
Pursuant  to  Court  Remand,  NSK  Ltd. 
And  NSK  Corporation  v.  United  States. 
Slip  Op  97-122  (Crr  August  28.  1997). 
and  dismissed  this  case.  NSK  Ltd.  and 
NSK  Corp.  V.  United  States.  Slip  Op. 
98-37  (CIT  March  27.  1998).  As  a  result 
of  this  and  other  litigation  cited  in  our 
February  23.  1998.  amended  final 
results  notice,  the  CIT  (in  som» cases 
based  on  decisions  by  the  CAFC) 
orderjd  the  Department  to  make 
methodological  changes  and  to 
recalculate  the  dumping  margins  for 
NSK.  Specifically,  the  CTT  ordered  the 
Department,  inter  alia:  (1)  To  change  its 
methodology  to  account  for  value-addeH 
taxes  with  respect  to  the  comparison  of 
U.S.  i  nd  home  market  prices:  (2)  not  to 
deduct  pre-sale  inland  freight  incurred 
in  the  home  market  if  the  Department 
deter  nined  that  there  was  no  statutory 
authc  rity  to  make  such  a  deduction:  (3) 
to  develop  a  methodology  which 
removes  post-sale  price  adjustments  and 
rebates  paid  on  out-of-scope 
merchandise  from  any  adjustment  made 
to  foreign  market  value  or  to  deny  such 
an  adjustment  if  a  viable  method  could 
not  be  found:  (4)  remove  zero-priced 
United  States  sample  sales  from  our 
antidumping  calculations:  and  (5)  to 
correct  certain  clerical  errors. 

As  there  is  now  a  final  and  conclusive 
cour  decision  with  respect  to  NSK,  we 
are  amending  our  final  results  of  review 
for  tliis  firm  and  we  will  subsequently 
instruct  the  U.S.  Customs  Service  to 
hquidate  NSK's  entries  subject  to  these 
reviews. 

Amendment  to  Final  Results 

Pursuant  to  section  516A(e)  of  the 
Tariff  Act.  we  are  now  amending  the 


final  results  of  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Japan  for  the  period  May  1.  1990, 
through  April  30.  1991.  with  respect  to 
NSK.  The  revised  weighted-average 
percentage  margins  are  as  follows: 


Company 

BBS 

CRBs 

SPBs 

NSK  V 

463 

12.47 

(') 

'  AA(1)  No  U.S.  sales  dunng  the  review  pe 
nod. 

Accordingly,  the  Department  will 
determine  and  the  U.S.  Customs  Service 
will  assess  appropriate  antidumping 
duties  on  entries  of  the  subject 
merchandise  made  by  NSK.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  listed  above.  The 
Department  will  issue  appraisement 
instructions  to  the  U.S.  Customs  Service 
after  publication  of  these  amended  final 
results  of  reviews. 

This  notice  is  published  pursuant  to 
section  751(a)  of  the  Tariff  Act. 

Dated:  May  7.  1998. 
Robert  S.  L«Rusm, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc  98-12884  Filed  5-13-98:  8:45  am) 
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DE  PARTMENT  Of   COMMERCE 

lnt»»rn<)tionai   Tratie  Administration 
[A-549-813] 

Nuiice  o*  Preliminary  Results  and 
t'iirriai  Rescission  of  Antidumping 
Uoty  Administrative  Review  Canned 
P'neappie  Fr-jit  From  Thailand 
Correction 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action;  r!om><tinri 


SUPPl.EMLNTAR''  INFORMATION;   ThiS 

notice  corrects  the  case  number 
previously  published  in  the  Federal 
Register  on  April  9.  1998  (Notice  of 
Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review.  63  FR  17357). 
On  page  17357,  we  used  the  incorrect 
case  number  to  reference  this  case.  The 
correct  case  number  is  "A-549-813." 

Dated:  May  7,  1998 
Richard  W.  MoraUnd. 
Deputy  Assistant  Secretary  for  Import 
A  dministration . 

IFR  Doc.  98-12760  Filed  5-13-98:  8:45  am) 
B4LUNQ  COOE  Mio-oe-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-201-ft01l 

Certain  Fresh  Cut  Flowers  From 
Mexico;  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  and  Revocation  of 
Antidumping  Duty  Order  In  Part 

AGENCY:  Import  .^ditunistration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  and  Revocation  of 
Antidumping  Chity  Order  in  Part. 

summary:  On  January  9. 1998.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminarv 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Mexico  and 
intent  to  revoke  in  part  with  respect  to 
respondent  Rancho  del  Pacifico 
(Pacifico).  This  review  covers  one 
producer/exporter.  Pacifico,  and  the 
period  April  1,  199fi  through  March  31, 
1997. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results;  however,  we 
received  no  comments  from  interested 
parties.  We  have  not  changed  the  results 
from  those  presented  in  the  preliminary 
results  of  review.  We  have  also 
determined  to  revoke  the  order  in  part, 
with  respect  to  Psrifir;o 
EFFECTIVE  DATE;  M,U    14    1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Elfi 
Biuiu  or  Mdureeii  t  iannerv  .  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone:  (202)  482-0197  or  (202)  482- 
3020,  respectively 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations  as 
codified  at  IQ  CFR  Par?  1=^1  fl996). 
SUPPLEMEKfTARY  INFORMATtON: 

Background 

On  January  9.  1998,  the  Department 
published  in  the  Federal  Register  (fi3 
FR  1428)  the  preliminary  results  of  the 
administrative  review  of  the 
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antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Mexico.  52  PR  13491 
(April  23.  1987),  u'herein  we  gave  notice 
of  our  intent  to  revoke  the  order  with 
respect  to  Pacificos  sales  of  the  subject 
merchandise.  We  did  not  receive  any 
comments  from  interested  parties. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  fresh  cut  flowers,  defined  as 
standard  carnations,  standard 


chrysanthemums,  and  pompon 
chrysanthemums  (pompons).  During  the 
period  of  review  (POR),  such 
merchandise  was  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  items 
0603.10.7010  (pompons).  0603.10.7020 
(standard  chrysanthemums),  and 
0603.10.7030  (standard  carnations).  The 
HTSUS  item  numbers  are  provided  for 
convenience  and  Customs  purposes 


onfy.  The  written  description  remains 
dispositive  as  to  the  scope  of  the  order. 
This  review  covers  one  manufacturer/ 
exporter  of  fresh  cut  Howers  from 
Mexico,  Pacifico,  and  the  period  April 
1, 1996  through  March  31,  1997. 

Final  Results  of  Review  and  Revocation 
of  the  Order  in  Fart 

We  determine  that  the  following 
weighted-average  dumping  margin 
exists; 


Manufacturer/exponer 


Rancho  del  Pactftco 


Time  period 


04/01/96-03/31/97 


Margm 
(percent) 


0.00 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  ail  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

We  further  determine  that  Pacifico 
sold  fresh  cut  flowers  at  not  less  than 
NV  for  three  consecutive  review 
periods,  including  this  review  period, 
and  it  is  not  likely  that  Pacifico  will  in 
the  future  sell  subject  merchandise  at 
less  than  NV.  .additionally.  Pacifico  has 
submitted  the  required  certifications, 
and  has  agreed  to  its  immediate 
reinstatement  in  the  antidumping  duty 
order,  as  long  as  any  firm  is  subject  to 
the  order,  if  the  Department  concludes 
under  19  CFR  353.22(f)  that,  subsequent 
to  revocation,  it  sold  the  subject 
merchandise  at  less  than  NV. 
Furthermore,  we  received  no  comments 
from  any  interested  party  contesting  the 
revocation.  For  these  reasons,  we  are 
revoking  the  order  on  certain  fresh  cut 
flowers  from  Mexico  with  respect  to 
Pacifico  in  accordance  with  section 
751(d)  of  the  Act  and  19  CFR 
353.25(a)(2). 

This  revocation  applies  to  all  entries 
of  the  subject  merchandise  from  Pacifico 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  April  1 , 
1997.  The  Department  will  order  the 
suspension  of  liquidation  ended  for  all 
such  entries  and  will  instruct  the 
Customs  Service  to  release  any  cash 
deposit  or  bonds.  The  Department  will 
further  instruct  the  Customs  Service  to 
refund  with  interest  any  cash  deposits 
on  entries  made  on  or  after  April  1. 
1997. 

The  following  deposit  rates  will  be 
effective  upon  publication  of  these  final 
results  of  administrative  review  for  all 
shipments  of  certain  fresh  cut  flowers 
from  Mexico  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751  (a)(2)(C)  of  the  Act; 


(1)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period:  (2)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (3)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  rate  established  in  the 
investigation  of  sales  at  less  than  fair 
value,  which  is  18.20  percent.  See  52  FR 
6361  (March  3,  1987).  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353  25fb)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprsetarv  information 
disclosed  under  .\PO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
herebv  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review, 
revocation  in  part,  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 


Act  (19  U.S.C.  1675(a)(1))  and  19  CFR 
353.22  and  353.25. 

Dated:  May  5,  1998. 
Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 

Administration 

(FR  Doc  98-12885  Filed  5-13-«8;  8:45  am) 
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DEPARTMENT  QF  COMMERCF 

Internationa;  T>ade  Admir^stration 

Transitior":  Orders   F'r-,a   Sc^edu.f  and 
Grouping  of  F^ve^'ea'  Re^-ew!^ 

AGENCY:  Import  AdminislraUon, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  final  schedule  and 
grouping  of  five-year  reviews  of 
transition  orders. 

summary:  The  Department  of  Commerce 
("the  Department")  hereby  pubfishes  its 
final  schedule  for  the  conduct  of  the 
initial  five-year  reviews  of  transition 
orders  and  the  International  Trade 
Commission's  ("the  Commission")  final 
grouping  of  reviews. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner,  Office  of  Policy, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  at  (202)  482-1560,  or  Vera 
Libeau,  Office  of  Investigations,  U.S. 
International  Trade  Commission,  at 
(202)205-3176 
SUPPt-EMBTTARY  INFORMATION: 

Background 

On  October  9, 1997,  the  Department 
published  its  proposed  schedule  for  the 
conduct  of  the  initial  five-year  reviews 
of  transition  orders  and  the 
Commission's  proposal  for  grouping 
reviews  (Transition  Orders;  Schedule 
and  Grouping  of  Five-year  Reviews,  62 
FR  52686),  as  amended  on  November 


2». 


}.■,!, 


K.' 


Thursda 


17.  19»?  (Transition  Orders:  Schedule 
and  Grouping  of  Five-year  Reviews.  62 
FR  61294).  We  invited  comments  from 
interested  parties  on  the  proposed 
schedule  and  grouping  of  reviews.  On 
December  8.  1997.  the  Department  and 
the  Commission  received  comments.  On 
January  6.  1998.  the  Department  and  the 
Commission  received  rebuttal 
comments. 

Comments  on  Schedule 

We  received  comments  from  22 
parties.  11  of  which  addressed  the 
proposed  schedule.  Five  commenters 
requested  that  the  proposed  schedule  be 
amended.  After  consideration  of  these 
comments,  and  following  consultations 
with  the  Commission,  the  Department 
has  decided  to  continue  to  apply  the 
methodology  described  in  the  notice  of 
proposed  schedule  and  leave  the 
schedule  intact,  with  the  exceptions 
caused  by  changes  to  specific  groupings 
and  revocations  that  have  taken  place 
since  the  publication  of  the  proposed 
schedule.  In  addition,  because  of  the 
embargo  on  imports  from  Iran,  the 
Department  has  not  scheduled  the 
sunset  review  of  the  antidumping  duty 
order  on  pistachios  from  Iran  at  this 
time. 

Counsel  for  petitioners  with  respect  to 
the  antidumping  duty  order  on  stainless 
steel  plate  from  Sweden  requested  that 
initiation  of  the  sunset  review  of  that 
order  be  rescheduled  at  a  later  time. 
Counsel  suggests  that  an  affirmative 
duty  absorption  determination  is 
possible  in  the  administrative  review 
that  the  Department  may  initiate  in  July 
1998.  Counsel  stated  that  the  1998 
review  offers  the  first  opportunity  to 
examine  the  issue  of  duty  absorption 
because  there  was  a  zero  margin  on 
imports  from  respondent  Avesta 
Sheffield  AB  ("Avesta")  at  the  time  of 
the  administrative  review  initiated  in 
1996  and.  thus,  there  was  no  duty 
absorption  to  be  found.  Counsel  for 
Avesta  objected  to  any  delay  stating  that 
an  affirmative  duty  absorption 
determination  is  highly  speculative  and 
the  Commission  is  not  required  to 
consider  a  duty  absorption 
determination  unless  one  exists. 

The  Department  is  not  delaying  the 
sunset  review  of  stainless  steel  plate 
from  Sweden.  If  we  were  to  adopt  the 
position  of  petitioners,  we  would  need 
to  delay  the  initiation  of  the  sunset 
review  of  any  order  for  which  there  is 
a  theoretical  potential  for  an  affirmative 
duty  absorption  determination  in  the 
fourth  review.  Such  a  step  would  not  be 
practical  in  light  of  the  deadlines 
imposed  by  the  statute  and  the  need  to 
begin  sunset  reviews  of  transition  order 
in  July  1998.  In  addition,  we  note  that 


a  duty  absorption  finding  was  possible 
in  the  second  review  (because  dumping 
margins  were  found);  however, 
petitioners  did  not  request  that  the 
Department  examine  this  issue. 

Counsel  for  Roquette  Freres  requested 
that  the  initiation  of  the  sunset  review 
of  the  order  on  sorbitol  from  France  be 
accelerated  from  October  1998  to  July 
1998.  Among  the  reasons  cited  in 
support,  counsel  noted  that:  imports 
should  have  ceased  altogether;  there  is 
no  likelihood  of  resumption  of  imports; 
no  interested  party  is  exf>ected  to 
request  that  the  order  remain  in  effect; 
given  Roquette  Freres"  investment  in 
U.S.  production  facilities,  no  comment 
suggesting  continuation  of  the  order  is 
expected  from  interested  parties  other 
than  competing  producers;  and  given 
the  order  is  not  grouped  with  any 
others,  it  is  administratively  convenient 
and  will  contribute  to  an  expeditious 
sunsetting  of  the  order.  The  Department 
is  not  accelerating  the  schedule  for 
review  of  the  order  on  sorbitol  from 
France.  Consideration  of  case  specific 
facts  such  as  the  level  of  imports,  their 
likelihood  of  resumption,  and  the 
willingness  of  domestic  producers  to 
participate  in  a  sunset  review  is  more 
appropriately  done  in  the  course  of  the 
sunset  review  itself.  It  is  inappropriate 
for  us  to  consider  many  of  these 
substantive  issues  which  may  be 
relevant  to  the  sunset  determination 
itself  in  the  context  of  scheduling  the 
sunset  reviews.  The  Department, 
instead,  has  elected  to  stay  with  its 
objective  criteria  described  in  its 
October  9,  1997  notice. 

Counsel  for  domestic  producers  of 
circular  welded  non-alloy  steel  pipe, 
light-walled  rectangular  pipe  and  tube, 
and  oil  country  tubular  goods  reouested 
that  these  products  be  considered  as 
three  separate  groupings  and  that  a 
staggered  schedule  of  March,  May,  and 
July  be  established  for  initiation  of 
sunset  reviews  on  these  three  groups 
because  simultaneous  initiation  would 
impose  a  burden  on  counsel  and  the 
domestic  producers  it  represents. 
Similarly,  counsel  for  interested  parties 
in  cases  covering  industrial  belts.  V 
belts,  drafting  machines,  small  business 
telephone  systems,  and  mechanical 
transfer  presses  requested  separation  of 
initiations  of  sunset  reviews  on  these 
orders  by  at  least  a  few  months  in  order 
to  allow  adequate  representation  of 
clients  in  each  of  these  cases  that  the 
proposed  schedule  would  make  almost 
impossible  While  we  are  sympathetic  to 
the  administrative  burden  imposed  on 
counsel,  we  do  not  consider  that  this 
schedule  denies  adequate  representation 
to  any  parties  desiring  to  participate  in 
sunset  reviews.  Additionally,  we  do  not 


find  these  reasons  sufficient  to  depart 
from  the  methodology  used  to  develop 
the  proposed  schedule.  Therefore,  we 
have  not  adopted  these  suggested 
changes  to  the  schedule. 

Counsel  for  Norsk  Hydro  Canada  Inc., 
a  producer  and  exporter  from  Canada  of 
pure  magnesium  and  alloy  magnesium 
objected  to  the  proposed  schedule  for 
initiation  of  reviews  on  the  antidumping 
order  on  pure  magnesium  and  the 
countervailing  duty  orders  on  pure  and 
alloy  magnesium.  Counsel  stated  that 
the  proposed  schedule  results  in  the 
Department,  prior  to  initiating  sunset 
reviews  on  the  magnesium  orders, 
initiating  sunset  reviews  of  fifteen 
orders  issued  subsequent  to  the  issuance 
of  the  magnesium  orders.  In  support  of 
its  request,  counsel  stated  that:  the  SAA 
requires  that,  to  the  maximum  extent 
practical,  older  orders  be  reviewed  first; 
the  Department  provided  no  reason  for 
reviewing  the  newer  orders  out  of 
chronological  sequence;  the  Department 
did  not  identify  any  special  problem 
that  would  justify  the  out-of-sequence 
review:  the  proposed  groupings  by  the 
Commission,  which  group  orders 
covering  products  that  are  not  identical, 
do  not  support  the  out-of-sequence 
review  for  the  majority  of  the  fifteen 
orders;  given  that  subsequent  reviews 
are  to  follow  the  same  time  frame  as 
initial  reviews,  companies  following 
non-sequential  reviews  are  penalized 
forever;  and  the  proposed  schedule  for 
review  of  the  fifteen  orders  favors  trade 
with  other  countries  over  trade  with 
Canada.  For  these  reasons,  counsel 
requested  that  the  Department  and 
Commission  reconsider  the  proposed 
schedule  and  groupings. 

We  continue  to  believe  that  the 
methodology  used  to  develop  the 
proposed  schedule  results  in  the 
creation  of  a  schedule  that  permits  the 
Department  and  the  Commission  to 
conduct  sunset  reviews  of  over  300 
transition  orders  consistent  with  the 
provisions  of  the  statute  and,  at  the 
same  time,  provides  the  most  rational 
and  equitable  schedule  for  interested 
parties.  As  explained  in  the 
Methodology  section  of  the  notice  of 
proposed  schedule  and  groupings  (62 
FR  at  52686),  the  groups  were  created  by 
combining  orders  involving  the  same 
domestic  product  or  related  like 
products.  The  schedule  placed  the 
groups  in  chronological  sequence  based 
on  the  average  date  of  the  group.  Each 
of  the  fifteen  orders  cited  by  counsel 
was  grouped  with  older  orders  such  that 
the  average  date  of  the  group  pre-dated 
the  orders  on  pure  and  alloy 
magnesium.  This  is  the  type  of  "special 
problem"  that  may  arise  where  reviews 
of  transition  orders  are  grouped  and 
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which  has  been  addressed  through  thn 
use  of  the  average  date  of  the  orders  in 
the  group.  We  continue  to  believe  that 
the  proposed  groupings  are  appropriate 
and  have  not  revised  the  schedule. 

Comments  on  Grouping 

Commenters  objected  to  five  specific 
groupings  proposed  in  the  notice.'  The 
Commission  has  decided  to  modify  one 
of  these  groups  and  leave  the  remaining 
three  intact 

The  Ad  Hoc  Committee  of  Domestii 
Nitrogen  Producers  and  Mississippi 
Potash  Corp^  objected  to  the  proposed 
grouping  of  17  antidumping  orders 
concerning  solid  urea  with  a  suspension 
agreement  concerning  an  antidumping 
investigation  relating  to  potassium 
chloride  (potash)  from  Canada.  The 
Commission  has  concluded  that 
consolidating  reviews  of  urea  and 
potash  would  not  enhance 
administrative  efficiency  because  urea 
and  potash  are  chemically  distinct,  do 
not  serve  as  practical  or  functional 
substitutes,  and  the  only  two  U.S. 
producers  that  produce  both  urea  and 
potash  do  so  through  distinct 
production  facilities  and  entities. 
Accordingly,  the  Commission  has  not 
included  the  suspension  agreement 
concerning  potash  from  Canada  within 
the  group  of  urea  orders. 

The  Cookware  Manufacturers 
Association  and  coun.sel  for  three  U.S. 
cookware  manufacturers,  objected  to  the 
proposed  grouping  of  four  antidumping 
and  countervailing  duty  orders 
concerning  porcelain-on-steel  cookware, 


on  the  one  hanci.  with  four  antidumping 
and  countervailing  duty  orders  on  top- 
of-the-stove  stainless  steel  cookware,  on 
the  other  Although  these  commenters 
are  correct  in  asserting  that  the 
Commission  has  not  previously 
determined  that  porcelain-on-steel  and 
stainless  steel  cookware  are  within  the 
same  domestic  like  product,  the 
legislative  history  of  the  Uruguay  Round 
Agreements  Act  does  not  limit  the 
Commission's  ability  to  group  reviews 
to  those  reviews  involving  identical  like 
products  instead,  the  legislative  history 
indicates  that  the  Commission  may 
group  reviews  involving  related 
products  when  such  consolidation  will 
promote  administrative  efficiency  in 
conducting  the  review.  Although  the 
Commission  is  not  defining  domestic 
like  products  at  this  time,  it  has 
concluded  that  porcelain-on-steel  and 
stainless  steel  cookware  are  sufficiently 
similar  that  consolidating  reviews  of  all 
orders  concerning  these  products  into  a 
single  group  will  promote 
administrative  efficiency. 

Counsel  for  eight  U.S.  producers  of 
circular  welded  non-alloy  steel  pipe,  six 
U.S.  producers  of  light-walled 
rectangular  pipe  and  tube,  and  four  U.S. 
producers  of  oil  country  tubular  goods, 
objected  to  the  grouping  of  18 
antidumping  and  countervailing  duty 
orders  involving  various  types  of  carbon 
steel  pipe  and  tube  products.  The 
Commission  has  concluded  that  there  is 
sufficient  similarity  among  the  products 
and  overlap  among  the  producers  that  a 
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grouped  review  of  these  orders  would 
promote  administrative  efficiency.  The 
Commission  has  consequently  decided 
not  to  modify  this  group. 

The  Japan  Bearing  Industrial 
Association  objected  to  the  propyosed 
"bearings"  group  encompassing  22 
antidumping  and  countervailing  duty 
orders.  It  requested  that  the  Commission 
group  orders  involving  tapered  roller 
bearings  separately  from  orders 
involving  other  antifriction  bearings.  By 
contrast,  Timken  Co.  and  Torrington 
Co.,  respectively  the  petitioners  in  the 
original  tapered  roller  bearings  and 
antifriction  bearings  investigations, 
stated  in  comments  that  they  did  not 
object  to  the  proposed  "bearings" 
grouping.  Because  of  the  overall 
similarity  of  the  products  and  the 
existence  of  some  overlap  among 
producers,  the  Commission  has 
concluded  that  including  all  bearings  in 
a  single  group  will  promote 
administrative  efficiency.  Accordingly, 
it  has  not  modified  the  "bearings" 
group 

Final  Schedule  anti  Grouping 

After  considering  the  comments 
received,  the  Department  and  the 
Commission  have  developed,  in 
consultation,  the  final  schedule  and 
grouping  provided  in  the  Apf>endix  to 
this  notice. 

Dated:  May  8, 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 


Initiatton  '^on?h  yea' 


Group  aver- 
age date 

month/vear 


Juty98 


Aug.  98 


Seo  98 


9.66 
6.72 

6.72 
6.72 
6.72 
9.  72 


72 
72 


9.72 
11.  72 


73 
73 


6.73 

7.73 

12.73 

12.73 

2.  74 

8.76 

2.77 

3.77 

10.77 


Eflective 

date 

(mm.dd.yy) 


DOC  Case 

No 


09   13.  66     A-122-006 

06  9  72  '  A-588-029 


iTCCase 
No. 


Country 


06.  14. 

06   14 

06  14 
08  28 
08  28 
08  28 
'1    30 

11.  22. 

03.  23. 

04.  12. 

06.  08. 

07.  10. 

12.  06 
12.  17 

02.  27. 

08.  30. 
02   02. 

03.  15. 
10.21. 


72 

72 
72 
68 
68 
68 
84 
72 
73 
73 
73 
73 
73 
73 
74 
76 
77 
77 
77 


A-^27-030 
A-17&-031 
A-588-032 
A-84 3-803 
A-82 1-803 
A-82 3-803 
A-588-020 
A-588-038 
A-602-039 
A-588-028 
A_<JOi-040 
A- 588-041 
A-588-046 
A- 122-04 7 
A- 122-050 
A-588-055 
A-58&-056 
C-35 1-037 
A-475-059 


AA-49 
AA-85 

AA-86 

AA-87 

AA-88 

AA-51 

AA-51 

AA-51 

A-161 

AA-98 

AA-nO 

AA-111 

.AA-114 

AA-115 

AA-129 

AA-127 

AA-137 

AA-154 

AA-162 

C4-21 

AA-167 


Canada 
Japan  ... 


France  

Italy  

Japan  

Kazakstan 
Russia    .... 
Ukraine  .... 

Japan  

Jaoa'- 
Australia  .. 

Japan  

Sweden  ... 

Japan  

Japan  

Canada  .... 
Canada  .... 

Japan  

Japan  

BrazH  

Italy 


Product 


Steel  Jacks. 

Fish  Netting  of  Manmade 

Fit>ef 
Large  Power  Transformers 
Large  Power  Transformers. 
Large  Power  Transformers. 
Titanium  Sponge. 
Titanium  Sponge. 
Titanium  Sponge. 
Trtanium  Sponge. 
Bicyde  Speedometers. 
Canned  Bartlett  Pears. 
Roller  Cham 
Stainless  Steel  Ptate 
Synttietic  Methionine 
Potychioroprene  Rubber. 
Bemwital  Sulphur. 
Racing  Ptalss. 
Acrylic  She«L 


Cotton  Yam. 

Pressure  Sensitive  Tape 


■  U.S.  producers  of  gray  portland  cement  calcium 
aluminaie  flux  objected  to  the  prop>osed  cement/ 


flux  grouping.  The  Commission  agreed  that  these 
products  should  not  be  grouped.  However,  on  April 


7,  1998,  the  Department  revoked  the  antidumping 
duty  order  on  flux;  therefore  this  issue  is  moot. 


'HI 


K.'-'ls!tT 


1  ! 


M'tH 


Final  Schedule  and  Grcxjping — Continued 


Initiatton  rrxxith/ysar 


Oct.  96 


«jv.  98  .„..., 


Dm.  96 


Jan  99 


Qroup«v«r- 

•gadal* 

montt^year 


12.  77 
2.  79 
5.  78 

12.  78 


79 
79 
79 
79 
79 


6  79 
6  79 
12.  79 
12.  79 
12.  79 
11.80 
1   81 

4.82 
7.82 

2.83 
2.83 
9.83 

10.83 

ia83 
11.83 

1  84 
1.84 
3.84 
3.86 
3.85 
3.85 
3.85 
3.86 

3.86 

3.86 

3.86 

4.86 

4.86 

4.86 

5.86 

5.85 

6.85 

8.86 

10.85 

11.85 

12.85 

12.85 

12.85 
2.86 
3.86 
3.86 
3.86 
3.  86 
8.86 
9.86 
9.86 
9.86 


Eftacttve 

date 
(mm.dd.yy) 


06 

06 


12.  22.  77 

02.  17.  78 
06.  25  78 
12.  08.  78 
03.21.  79 

06.  15.  79 

07.  31.  78 

06.  13.  79 
13  79 
13  79 

04   09  80 

03  10.  71 

04  30.  84 
04  30.  84 
11.  06.  80 
01.  07  81 

04  08  82 

07.  20  82 

06  25  81 
10  17  84 
09.  16.  83 

09.  27  82 

11.23.64 
11.07.  83 

01.  19.  84 

01.  31.  84 

03.  22.  84 
10  16  80 

03  05  86 

06  09  86 

05.  09.  86 

06.  15.  86 

03.01.85 
3.  12.  86 
3.  12  85 

03.02.83 
06.  05.  87 

04  18  86 
03.  16.  76 

07  14.  94 
06.  24  85 
06   15.  86 

10.  22.  85 

11.  13.85 

12.  04.  85 

01   29.  86 

12.  19.85 

02.  14.86 
10.  04.  83 
03  09  84 
09  12  84 
03  20  92 

08.  28.  86 
10.  15.  73 

03.  25.  93 
03.  26.  93 


DOCCasa 
No 


A-428-062 

A-433-064 

\     •  ,rt.H    .  *-,t- 

A  txkv  -.jfy^ 
A-405-071 
C-401-056 
C-406-046 
A-423-077 
A-427-078 

A.     •.'.•    ->H-:- 

A-588-015 
A-580-006 
A- 583-009 

A    \.    ■      "•♦r 

A-427-001 


A-428-061 
A-670-007 
A-570-101 

C-357-004 

A-367-007 
C-569-001 

4     .lr->.      X37 

A-b/u-OOl 
A-670-002 
C-533-063 
A-122-503 
A-351-503 
A-570-502 
C-351-604 

A-475-401 

C-301-401 

C-649-401 

C-351-006 

A-051-606 

A-668-401 
O-351-029 
A-570-825 
A-122-401 
C- 122-404 
C-351-406 
A-357-405 
A-61 4-502 

A- 791-502 

A-588-405 
A-570-601 
A-570-003 
C-535-001 
C-333-401 
A-538-802 
A-570-504 
A-58ft-045 
A-20 1-806 
A-580-811 


iTCCasa 
No. 


AA-172 
AA-173 

*>A  '76 
A..\  188 
AA-191 
C4-13 
G4-7 
AA  •^. 
•VA     '  '^j 

A     ■■ 
A,  A    J~*- 

A  ;>4 
A-136 
A-7 
A-25 

A-*4 

A    4..8 

A-31 
A- 149 
A-101 

C-Nooe 

A-157 

C-Wone 

A-126 
A-126 
A-130 
C3-13 
A-263 
A-262 
A-265 
C-249 

A-186 

C-None 

C-Nona 

C-184 

A-326 

A-189 
C4-20 
A-653 
A-196 
C-224 
C-223 
A-208 
A-246 

A-247 

A-207 

A-244 

A-103 

C-202 

C-Nona 

A-614 

A-282 

AA-124 

A-547 

A-546 


Country 


Gwnany 
A, .%•■;.)      . 

Japan  _... 

Jaoan  

SwoOen  . 
EC  - 


Betqiur-     

• 'ance       „ 

ier-iarw _ 

anaaa      

Ja&a- 

K  X»W     SkHith) 

Taiwar       

Japan „. 

Franca  

Japan  

(jefiaPj  -.._... 

G^ina,  -'R 

China    -"R 


A-jt»nr.na  . 
Ar!j«F*r.'ina   . 


Spain  

CTuna.  PR  ... 

China  -'R  _. 
i'VJld  ..^ 

CaoaCa  .._. 
B'a/>i  ..„, 
China.  .►'R  .., 
Brarf  

•t«»y 

Cokxntxa  .... 


I  laaano 


Brad 


Brazil  

Japan  . 

Bfart  „. 

C^if-a    ^R  ... 

Car...iija     

Cai^acia     ..„. 

B-i-,:          ..„ 
A-^fj-Mir-.a   

N«>A  .>aia"" 


South  AJnca 


Japan  

China.  PR 

China,  PR 

PaJostan 

Peru 

Bangladaah  ... 

China.  PR 

Japan  

Mexico  

Korea  (South) 
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Apinal  Glue 

Hartwav  'racx  rauooen! 

i"ipressKXi  Faooc 

S>»ee(  Wire  StranO 

Rayon  Staple  F£>e' 

Rayon  Staple  Fit>ef. 

Sugar 

Sugar 

Sogar 

Sugar 

Skiga/  anc  SynjDS 

Te»eviSKXi  Recervers 

Cx)*of  ToievTSKXi  Recer/ers 

Cotof  foievisKXi  Recefvers 

Sr-ialt  Electric  Motofs  iSA 

Anhydrous  S>oc>un 

Metasitcate. 
Sortxto* 
Higd  Power  MKTOwave  A^- 

0*ifiers 
Eianum  Cartxx^ale- 
Banum  ChkxxJe 
Grtege  Pofyestw  C^oron 

Pnnt  Ooth 
(.aroofi  Steel  Wire  Rod 

fSAi 
Carton  Steel  Wire  Rod 
Retngeration  CxxTOfftssors 

(SA) 
Potassium  Perma'Tganale 
Po«assKjrTi  Permanganate 
Chtoroptcnn 
Iron  Metal  Castings 
Iron  Const ructwr  Ca stirxjs 
K:xi  ConstructKXi  Castings 
Iron  Cooslnx^wn  Cashngs 
Heavy  iron  ConstructKXi 

Tastings 
B/ass  '-ire  p'otactiori 

f  quipmem 
"extiies  4  TeTtHe  Products 
SA, 

ftfiair  Tertile  Mill  P':x> 

'jas  'SA) 
F'o/en  Concentrated  O- 

ange  juice  (SA, 
'-  rczen  Concentrated  i^ 

arvge  .juice 
Caicrjr^  ■•'/rKxtito'ite 
,!.,astof  .^x^ 
■.>eoac*c  Aac 
Red  Rasooemes. 
I've  Swine 
Tillage  Toois 
Bathed  Wire 
B'a/mtj  ..(jooer  Wir«  \ 

Bracing  wCXX'^Sf  Wi'e  ,4 

'-<•  x: 

■'aiH'  3rjsf>es. 
^■"kx    '  Dweis 
■■•".■>:    ""  .'wei*. 
■  i":>'i  '/ijt   "owels  (SA). 


i>;et!.  .\,re  Hope 
Steel  Wire  Rope 


Initiaiion  month,  year 


Feb  90 


Mat.  9S 


Ljroup  aver^ 

age  date 

montlVvear 


n   86 

11.  86 

11.86 

11.86 

11.86 

1.87 

1.87 

1.87 

1.87 

1.87 

1.87 

1.87 

1.87 

3.87 

3.  87 

3.87 

3.87 

3.87 

3.87 

3.87 

3.87 

5.87 

5.87 

5.87 

5.87 

5.87 

5.87 

5.87 

5.87 

5.87 

5.87 

5.87 

7. 

7. 

7. 

7. 

7. 

7. 

7. 


87 
87 
87 
87 
87 
87 
87 
7.87 
7.87 
7.87 
7.87 
7.87 
7.87 


7.87 

7.87 

7  87 

8  87 
8  87 
8  87 
8  87 
1.88 
1.88 
1.88 
1.88 


Final  Schedule  and  Grouping — Continued 


Effective 

date 

(mm.dd.yy) 


05   2-'  86     A--35^-506 

05   23  86  .  A-580-507 

05   23  86     A- 583- 50  7 

0'    06  8"     A-58a-60e 


08 


li; 


a-s.:q~6C' 


86     A-6-C-5,:)6- 


86 


12.  02.  86 
12.  12.  86 


A-58S-508 

C-2C 1-505 


Ci  20  87  A-58&-6C; 
01  20  87  C- 580-602 

01  20  87  C-583~6D4 


03,  12  87 
03.  18.  87 
03  18  87 
03  19  87 

03  20  87 

04  23.  87 
04  23  87 
04  23  87 
01.  08  87 

12.  87 
12  87 
12.  87 
03  06  87 
03,  06  87 
03  06  87 
03  06  87 
03  06  87 


01 
01. 

01 


08 
08 

07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
08 
08 


12  88 
12  88 
14  87 
14.  87 
14  87 
14.  87 
14  87 
14  87 
14  87 
14  87 
14  87 
14  87 
14  87 
M  87 
14  87 
14  87 
14  87 
•4  87 
19  87 
19  87 
08,  20  87 
08.  25  87 
01.  07  88 
01  07.  88 
01.  07.  88 
01  07  88 


0-52 1-601 
A-30 1-602 
A- 33 1-602 
G-337-601 
A-337-602 
A- 779-602 
A-20 1-601 
C- 333-601 
C-351-604 
A-,35 1-603 
A- 122-601 
A-580-603 
C-427-603 
A-127-602 
A-42&-602 
A-475-601 
A-401-601 
A-588-704 
A-^2 1-701 
A-83 1-801 
A-832-801 
A-822-801 
A-44 7-801 
A-833-801 
A-84  3-801 
A-835^-801 
A-^4 9-801 
A-^5 1-801 
A-84 1-801 
A-185-601 
A-82 1-801 
A-842-801 
A-84 3-80^ 
A-82 3-801 
A-844-801 
C-50&-605 
A-508-604 
A-423-602 
A-489-602 
A- 122-605 
A- 588-609 
A-580-605 
A- 559-60^ 


A-, 
A-279 
A  ^-280 
A -5- 7 
A-348 
A~298 
A -297' 
A^299 
C-265 
A -304 
C-267 
C-268 


01  2C  87  A-583-603   A-.305 


C-278 
A-329 
A-331 
C-276 
A-328 
A- 332 
A- 333 
C3-  ■£ 
C-269 
A-3-- 
A-3-2 
A"  3",; 

A-313 

A-3-7 
A-3 '  ■: 
A-316 
A- 3  79 
A-38C 
A-340 
A-340 
A-340 
A-340 
A-34C 
A- ,340 
A-34C 
A-340 
A-340 
A-340 
A-339 
A-340 
.A- 340 
A-340 
A-340 
.A-340 

C-286 
A -366 
A-3€-5 
A-364 
A- 367 
A- 368 
A-369 
A-370 


Brazil  

Korea  (South) 

Taiwan  .„ „ 

Japan „. 

Thailand 

China.  PR 

Mexico 

Taiwan 


Mexic- 


Korea    S.:\j1h) 
Korea   South) 

Taiwan 

Taiwan 


Ne 
Goiorabia 
Ecuador .. 
Chile  


Chile    

Kenva  .„ 

Mexico  

Per. .. 

Braz!     ....;. 

Bra/i'   

Canada  

'^orea    Soath) 

Fra.nce  

France  

Germany 

!taiv      

Sweoen  

.jaoar    „ 

Ne'henar^os  ... 
Ar-"-ieni£ 

A^ernana'-   

Belarus   

Es'ona   

Georgia        

Ka/aKS'a-    

•<v'gv^s'a'    ..... 

^,.a'via  

;_!tfiuania      , 

Moio.?.d 

Romania       , 

Russ'a   , 

"aiiKistan  , 

Turv,me'^is'an  ., 
Ukraine 

UzbeKis'a'"  

Israel 

Israel —^ 

Belgium  .. 

"jrkey   

l^anaaa 

japar  

^ofea  .South)  . 
Singapore  


Product 


Cast  Iron  Pipe 

FMinQS. 
Maleobla  Cast  iron  Pipe 

rUDngs. 
M1a<)le  Cast  Iron  Pipe 

Fittings. 
Mtfleable  Cast  Iron  Pipe 

Fittings. 
MaHaabieCast  iron  Pipe 

ntrtn  rip 

ranngs. 

Porcelain-00-Steel  Cootang 

Ware. 
Porcelain-on-Steel  Cooking 

Ware 
Porc8lain-on-Steel  Cooking 

Ware 
Porcelain-on-Steel  Cooking 

Ware 
Top-o<-the-Stove  Stainless 

Steel  Cooking  Ware 
Top-ol-ttie-Stove  Stainless 

Steel  Cooking  Ware 
Top-ol-the-Stove  Stainless 

Steel  Cooking  Ware 
TopK]*-the-Stove  Stainiess 

Steel  Cooking  Ware 
Standard  Chrysanthemums. 
Fraah  Cut  Flowers. 
Fresh  Cut  Flowers. 
Standard  Carnations. 
Standard  Carnations. 
Standard  Ca'natto^s 
Fresh  Cut  r.  a-  ^ 
Pompon  ChrysanTnemums. 
Brass  Sheet  &  Strip. 
Brass  Sheet  &  Stnp. 
Brass  Sheet  &  Strip. 
Brass  Sheet  &  Strp. 
Brass  Sheet  &  Stnp. 
Brass  Sheet  &  Strip. 
S^ee*  S  Strip. 


S'^e" 

S-^e' 


*.  Stnp 
*>  Stnp 
K  Stnp 
&  Stnp 


J-tc 


Brass 
Brass 
Brass 

So 

Solid  Urea. 

Solid  U-ea 

Soi^C  .  'eh 
SoiiC  •f'.-: 
SO:C     ,       -., 

So.c  .-H., 
So>i:  s'tc. 
Solid  Urea. 
SobdUrea. 
SoMUrea. 

Solid  ■.-'rea 

Soiic  ,.  'fca 

SobdUrea. 

Solid  Urea. 

SoMUrea 

IrKJust'ia  ^-■ospnoric  Acid. 


iSDfiooc  Acid. 

:iS.:.''i0^c  Aod. 


IndoS-ia 
lndv;s--ia 

ASD'-i' 

CoiO'  "' '  .i'..,  'f-  '  ,..:*•■ 
CoiO'  ►-  'C^'e  "  j'.^e' 
Cotor  Picture  Tuoes 
Cotor  Picture  Tut)es. 


;*)    M  ', 


rjrr  ,ii 
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Final  Schedule  and  Grouping — Continued 


initiation  month/yecu 


Group  aver- 
age date 
month/year 


Effective 

date 

(mm.dd.yy) 


CXXCase 

No. 


ITC  Case 
No. 


Country 


FrockJCt 


Apr.  99 


May  99 


1   88 

6  88 

6  88 
6  88 
6  88 
6  88 

6  88 
6.88 
6  88 
6.  88 
6  88 
6  88 


88 
88 
88 
88 
88 


6  88 
6  88 


88 
88 


6  88 
6  88 
6  88 
6  88 
8  88 

8  88 

8  88 

8  8^ 

8.88 

8.88 

8.88 
8.88 
8  88 

8  88 
8.88 
8.88 

8.  88 

8  88 

8  88 

8  88 

8  88 

8  88 

8.88 

8  88 

3.89 


01.  19.  88 

08.  08   76 

06.  15.  87 
06  19  87 
06  19  87 
10  06.  87 

05.  15.  89 
05    15  89 

05  15.  89 

06  15  89 
05  15  89 
05  15  89 
05  15.  89 
05  15.  89 

05  15  89 

06  15  89 
06  15.  89 
06  15  89 
05  15  89 

05  15.  89 

06  15.  89 
06  15  89 
06  15  89 
06  07  88 
06  16  88 

06.  07  84 

03  07  86 
03  07.  86 
03  11  86 

05.  12.  86 

06.  15  86 

06  16.  86 
06  18  86 
11.  13.  86 


03  06  87 
03  06  87 
03.  27.  88 

06.26.89 

11.  02.  92 
11  02.  92 
11  02.  92 

11.  02  92 
11.02.92 
06.  24.  88 

08  30.  88 

12.  17.  86 


A-122-701 
A-588-0S4 

A-570-«01 
A-437-601 
A-486-602 
A-58&-604 

A-427-«01 
A-427-801 
A-427-801 
A-42S-801 
A-428-801 
A-428-801 
A-475-801 
A-475-801 
A-588-«04 
A-588-804 
A-588-804 
A-485-801 
A-559-801 
A-401-801 
A-401-801 
12-801 
12-«01 
A-588-703 
/V-588-706 
A-683-008 

C-489-502 

C-489-602 

A-649-602 

A-533-502 

A-489-601 

A-122-S06 
A-583-505 
A-559-502 


A-608-602 
C-508-601 
A-683-803 

A-.367-8a2 

A-351-809 

A-580-809 

A-201-806 

A-683-814 

A-307-805 

A-688-707 

A-475-703 

A-351-602 


A-374 
AA-143 

A-344 

A-341 
A-345 
A-343 

A-392 
A-392 
A-392 

A-391 
A-391 
A-391 
A-393 
A-393 
A-394 
A-394 
A-394 
A-396 
A-396 
A-397 
A-397 
A-399 
A-399 
A-377 
A-384 
A-132 

C-253 

C-253 

A-252 

A-271 

A-273 

A-276 
A-277 
A-296 


A-318 
C-271 
10 


A-409 
A-632 
A-533 
A-534 
A-636 
A-537 
A-386 

A-385 

A-30e 


Canada  ... 

Japan  

China.  PR 
Hungary  .. 
Romanta  . 
Japan  

Frartcu  .... 

^  •a'^"-  t>   ._. 

lef'^any  . 
Germany  . 

Italy 

Italy „. 

Japan  

Japan 
Japan 
Romai 

Singapore  

Sweden  

^weoen  ■•«•••••• 

Un*f^  Kingdor 
Unit ).><■:  -  .ngOcj' 

Japan    _.. 

Japan   

Taiwan  

Turkey  

Turkey  

ThaitarKl 

India 

Tuikay _ 

Canada  

'  ii^ar 

Israel 

"^aiwai-  

Braal  

Korea  (Soutti) 

Mexico  , 

Taiww) 

Venezueia  

Japan _. 

Itafy „ 


Po'(issiu"~  .  hionae  •f^.y 

as'"     SA 
Tapereo  ^oiie'  Bearf-gs   4 

Inches  anc  ijnoer 
Tapered  Roller  Beannqs 
TapereO  Roller  Bearings 
Tapereo  Roller  Bearings 
Tapered  Roller  Beanngs 

Ove*  4  inc:hes 
Cyfirxlncai  Pokier  Beanngs. 
Bail  Beanngs 
Spnericai  Plain  Beanngs 
Sp^e'cai  Plain  Beanngs 
Cyimarica'  Roller  Beanngs. 
Bdi:  Beanngs 
Bai'  Beanngs 

Cyimdfica!  Roller  Beanngs. 
Cytindncai  Roller  Beanngs. 
Spneric^ai  Psam  Beanngs 
Ball  Bearings 
Ball  Bearings 
Evai'  Beanngs 
biali  Bearings 

Cylindrical  RoJter  Beanngs. 
^,  ^iindricai  Roller  Beanngs. 
Ball  Beanngs 
Fcx^Jit*   rr-j(>S 
Nrtnle  RjOPer 
Smai'  Diameier  Cart)on 

S'eei  Pipe  arid  Tuoe 
Welded  Cart>on  Sieei  Pipes 

and  Tubes 
Wetoec  '..-art>on  Steei  une 

Pipe 
Weta€K!  Cart>on  Steei  Pipes 

anc  I'jpes 
vVeided  L,art)<>n  Siee*  Pipes 

and  Tapes 
Wetoed  Carbon  Steei  Pipes 

arxi  Tjbes 
Oti  C-oun!rv  TuPuiar  Goods. 
'j*i  Country  ^uPuiar  Cjoods 
Small  Diameter  Starxiara  & 

Re*?" angular  Pipe  & 

T  jt.->e 
Ol     Ountrv  "jpuiar  Goods. 
Oil  t.  ."jntry  'uPular  Goods. 
Llg^'  Walled  Rectangular 

T.-jDing 

Ligh;  yValle<J  Re<r!anguia' 

T  jping 
Circular  vVetden  Non  AiK-y 

S'eei  Pi[:>e 
Circular  vVetoed  Non  Aik-y 

Steet  Pipe 
Circular  We  Wee  Non  Aitt-y 

Steei  Pipe 
Circular  Weioec:  Non  Aik-v 

S'ee-  Pipe 
Circular  WeWed  Non  Aiioy 

S'eei  Pi[)e. 
Granuia^ 

Poivi6trafiuo?oetneviene 

Resin 
Granular 

Poiyetrafkxjroe'fieylene 

Resjri 
Cartion  Steei  Bun  Wf«c 

Ptpe  F  rtlings 
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Final  Schedule  and  Grouping — Continued 


Initiation  ■^onth  year 

Group  aver- 
age date 

Tionth/year 

ttfecive 

date 

(mm  eld  yy 

DOC  Case 
No 

iTC  Case 
No 

Country 

Product 

3    89 

12    -7    36 

A-58 3-606 

A-3 '  0 

Taivwn  ...„ „ 

Cartxxi  Sieel  Bun-WeU 

3   89 

32    10    3:- 

A -588-602 

A.- 305 

_aca'     _. 

Pipe  Fittings 
Cartxm  Steel  Butl-WeW 

3   89 
3   89 

37  06  92 
2:"    »   92 

A-5^iV8l4 
A^549-^C:- 

A- 520 

A-5;- 

China.  PR  

Pipe  Fittings 
CartJon  Steel  Butt-Weld 

Thaitend 

Ppe  Fittings. 
Cartxxi  Steel  Butt-WeW 

Pop  r:-*incs 

•i    89 

04    03   85 

A -586-80: 

A- 385 

japa'    

Mic     r-sH"^ 

4    89 

''.>4     '  '^     .39 

A -^  84 -80' 

A.-^06 

Greece „ _ 

Ele  •      ."1    •/,.   janese  Di- 

-    89 

Ci4    '  ""    8^ 

A-588-80e 

A-108, 

apa     „ 

Electrolytic  Manganese  Di- 
oxide. 

Jun.  99  

6    89 

':>6    '4    85 

*^-^2&-~80£ 

A.-^i-i 

jse—any 

Induatnal  Setts  Except  Syn- 
chrorxxjs  &  V  Belts. 

6   89 
6   89 
6   89 

'36  14  89 
06  14  89 
06    14   89 

A -4  ^5-802 
A-588-8C7 
A- 559-802 

A-^'3 
A-4^4 
A-415 

Italy  ^.... 

japa'"             

Synctvorwus  and  V-BeMs. 
Industrial  Belts 

Singapo.'fe  „ 

v-e«»^ 

9   89 

Oe    10   83 

A-427-009 

A-96 

"^  ^anc^    ..........■...•••.=•■■■..■■•.. 

Irw.  <i    a   Nitrocellulose. 

9   89 
9   89 

07  10  90 
07    10   90 

A-36 1-804 
A-570-802 

A-439 
A-441 

B'azi       _„.„„     

InOvS'ia   %r'->reliulose 

China.  PR 

In0w'-'.a  "y- .  eiiulose 

9   89 
9   89 

07  10  90 
07    10   90 

A^  28-603 
A-588-812 

A^44 

A-44C 

Germany _^._......... 

lnd„s"ia  *'j't'.."»  eiijtose. 

Japar-    

lrK)„svia  \r-  >  eiijiose. 

9   89 

07    10   90 

A-580-805 

A-442 

^cea  1  South)  

Indus:na   ^-''K  el  .,.,'se 

9   89 

07    10   90 

A-4 12-803 

.A-443 

jnded  Kingdom  

IrKiu^it'^a  Nr'Dceiijiose. 

9   89 
9   89 

10.  16.  90 
09    15   89 

A-^  79-80' 
A- 122-804 

A-^45 

A--422 

VocX'Siavia     

IrKJvjs*'  .3  Nrfoceliuiose. 

Canada  

Stee   -".a' 

9   89 

09   22   89 

C- 122-806 

C-297 

Canada  .... 

Stee   Ra: 

12   89 

12   29   89 

A-58&-811 

A--i32 

japan   

Dra-n;  M,,  -i  =  -.ps. 

1    90 
1.90 
1.90 

12  ' •  89 
12  ••'  89 
02   07   90 

A-588~809 
A-583-806 

A-58C»-803 

A  ^26 
A-428 

A-^27 

Japan    .  ...„.„...„„.„_„„„„... 

Sr-ia.:  •--'.si''-'' ■   'e*ephooe 

Taiwa^  

Svstem^ 
Sma'   B.jS' ■f-'-.'   'ef:'       e 

Korea   Scu-h) _ 

Svste'-^s 
Sma'  B..sriess  ^  8.i3v>f icwye 

2  90 

02    ^6   90 

A-58&-810 

A..^29 

Japa'     

^ec^.a-or^i  '-ansler  Press- 

11.  90 

1-     19   90 

A-58&-813 

A.^S5. 

aoa'    ™„.........„ 

Mu".angi^  ...aser  Light 

Sva-en'c  ir>strunf»ants. 

2   91 

02    13   91 

A-588-816 

A-462 

Japa" 

Benzv    r-ara>e" 

jgi    99     „ 

2   91 
2   91 
2   91 

02  19  91 
02  19.  91 
02.  19.  91 

A-570-803 
A-570-8a3 
A-570-803 

A-^57 

A-457 
A-457 

C3hina    PP       

Ba"^    vVeooe'- 

China    PP       

A>es    Acre^ 

China   PP     „ 

P1CK.S    Ma"0'3<"- 

2   91 

02    19  91 

A-57C>-803 

A-457 

China   PR     

'rammers    S'eooe' 

2   91 

02    19   91 

A-570-805 

A-466 

China   PP       

Sji'u'  .".nemKiais    ^>odiuni 

'  hiosulate 

2   91 

02    19   91 

A-12&-807 

A-t65 

Germany  „ 

Sot'u'   ""hemtca'S  tSodium 
■^hiosjfate 

2   91 

02    15   91 

A-^  12-806 

A-^68 

United  Ktngdo^     

Suitu'  cne-iicass  (Sodium 
^hiosutia'e 

4    91 

4    91 

01  03  83 
12.  01    93 

G-469-004 
A-533-808 

C-178 
A-638 

Spam       

Stainiess  S'ee  Wre  Boos 

India           .„ 

Stainless  Stee  Wi'e  R>rs 

4    91 

01    28  94 

A-351-619 

A-63e. 

Brazil    

.Stainless  Stee  Wi'«-  p  ►;■;'■ 

4    91 
4    91 

01    28  94 

12   03   87 

A^27-811 
A-40 1-603 

A-637 
A-354 

P  ranee     _„...     ^„»_ 

Staimess  Stee  Wi'e  p  o' 

Sweden    _..^^__._. 

Seamless  Staniess  s>f. 

"ioiiovi  p'oducs."- 

4    91 

12   30   92 

A-58O-610 

A-&4C 

Korea   Sojih)  „ 

Weioec  Stamie&s  ^'eel 
Pipes 

4    91 

12    30   92 

A-583-815 

A-54' 

■^aiwar    _ 

Weioec  Stamess  b;eel 
Pipes 

• 

4    91 

04    12   91 

A-4 03-801 

A-454 

No-^a,    

Fres"  &  Chihe'C  A*ia-''K: 
Satm.ri'- 

4    91 

04    12   91 

0^03-802 

C-302 

Norwa  V    ..„„.„..„ 

'^'es''  i    3niiie~  A'ia-^'ic 

^531  mar 

6   91 

06   .06   9' 

A-580-807 

A^59 

Korea    Sou'h)  _ 

Pri'vef^vierif  ">?er>'^""'a^ri'e 

6   91 

06    18   91 

A-5 7 0-804 

A-464 

^;.n,na    PR 

Scia'Kie''s 

8   91 

03   25   88 

A- 588-702 

A-376 

jasar     

Stainless  Stee'  Bo"  VVpi'' 

••'Of-      lyings 

'J.h  ' at: 
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MNAL  ijCHtuuLh  AND  uHuuHNo — Continued 


Inmation  monttVyMir 


Group  aver- 
age <M« 
monltVyaar 


Effective 

date 

(mm.dd.yy) 


OCX:  Case 
No. 


rrccase 

No. 


Country 


Proi-KiC 


Aug.  99 


Sep  99 


8.91 

8.91 

8.91 

8.91 

8.91 

8.91 

9.91 

9.91 
9.91 
11.91 

692 

892 

892 

8.92 

10.92 

12.92 

12.92 

1292 

1292 

1292 

1  93 

1  93 

1.93 

1.93 

1.93 

1.93 

1  93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

193 

1.93 

1.93 

1.93 


02  23  93 
06   16.  93 

08  30  90 
06.  10.  91 
02  27  92 
03.  17.92 
09.  04.  91 

09  20.  91 
09.  20.  91 

11.21.91 

06  02  92 
06.31  92 
06  31  92 
08.31  92 
10.07  92 
10.16.92 
10  16.92 
10  16.92 
10  16.92 
08  3093 
06  13.79 
10.11.85 
08.17.93 

08.17.93 

08.17  93 

08.17.93 

08.17  93 

08  17  93 

08  1793 

08.17.93 

08.17.93 

06.17.93 

08.17.93 

08.17.93 

06.19.93 

08  19.93 

08  19  93 

08  19.93 

08.19  93 

06.19.93 

08.19.93 

08.19.93 


A-580-813 

A-6e3-816 

A-201-8a2 

A-588-815 

A-307-803 

C-307-804 

A-588-817 

A-570-808 
A-583-810 
A-570-81 1 

A-61 4-801 
G-122-815 
C-122-815 
A-122-814 
A-557-805 
A-843-802 
A-835-802 
A-821-802 
A-844-802 
A-823-802 
A-683-080 
C-401-401 
C-423-806 

C-351-818 

C-427-810 

C-428-817 

C-428-817 

0^28-817 

C-580-818 

C-580-818 

C-201-810 

C-469-804 

C-401-804 

0-412-815 

A-602-803 

A-423-806 

A-351-817 

A-122-822 

A-122-823 

A-406-802 

A-427-808 

A-428-815 


A-563 
A-564 
A-451 
A-461 
A-519 
C3-21 

A-474 
A-475 
A-497 

A-516 

c-3oe 

C-309 

A-528 

A-527 

A-539 

A-539 

A-539 

A-539 

A-539 

AA-197 

C-231 

C-319 

C-320 

C-348 

0-322 

C-349 

C-340 

0-342 

C-360 

0-326 

C-326 

C-327 

0-328 

A-612 

A-573 

A-574 

A-614 

A-575 

A-576 

A-615 

A-616 


Korea  (South) 


MexKX)  

Japan  

Venezuela 
Ver>ezLieia 


Chin*.  PR 

Taiwan , 

Chma.  PR  

■.-■A  .'t'.\.,i-(i  ._. 

-a.i'uica  _ 

Canada  

f^.^Oj^f^a  ..„ „ 

v'.i.ivsia  

-  aj.i^s'an      

"  ,■  :,:s'd:      


'f<>  Stan 


Sweden 
Belgium 


Braa)  

Frarx^e  

Germany 

Germany 

Germany 

Korea  (South)  ... 
Korea  (South)  ... 

Mexico  

Spain  

'^■^■or'.pn    

United  Kingdom 

Austraiia  

Belgium  

Brazil  

Canada  

Car^ada 

FinlarKi 

France  

Germany 


!jfini— ■  SiMl  Bu"  Af ».: 
Pipe  Fitting 

Stainless  Sieef  B./'  vN". : 

Pic>e  ►  '"irtys 
Grev  Poniarxj  Cer'ief  .vci 

I  (xr^-if^rr  ,  linker 

C  fK-ien'  ,  linker  u'l* 
GfP*  >  "ir'iano  .  .e'^en"  ,i'"' 
L  fnen'     blinker     SA 

Fla'  ''a-^e!  L'lspiavs    i  ^e; 

trjiu'^inescen'  ■ 
Chf^ff-  ^'la'#»c  Lug  Nuts 
Chr.,"f»  '•''.T--.:    ug  NutS- 
Tungs'p"     "e  Gorv- 

Kiwifrun 

Purp  Magnesiu"^. 

AJlOv  Magnesii.'i. 

Pure  Magnesii;'" 

Ext^/<^f»o  '^ii:x>e'  ^''n>',i-^. 

Ura-iiu--     -^.A 

Ura"'.i-     SA 

Uranium  (SA). 

Uranium  (SA) 

Uraniurr 

CaitMn  S-ef:  ►>!a'f^ 

Cartxxi  Stf'f  •'■  I.T.X-V 

Cut-tO-lenqn-  ,,  artxv,  Sleel 

Piav 
Cu*  '■■'  ■  H'l'J'^   -   arVK'r   S'Pp! 

P'.a-f- 
Qof.  -si,  .>'  Mes.s'.i"'       -i'!x>n 

Oui  •>  ^  f"x^.'~     aTio"  Steel 

Pia!** 
Co" osKTjn  Hf»sts:an'   .  artx)n 

Steei  ►  la'  P'oouc-;s 
Coto  Rolled  CartKio  bve 

Fla"  '^*':k1uCs 
CdO  HolleO  C\artK)f   S'f*' 

P  a'  -''cxlm-s 
CC'S-'Ci  Mesis'.a.'""     a-r»'in 

S'fe'  •  id'  ''■c«^u("^ 
Cui  :c-  .  f  ngtr  .  aiTk'v-  S'eel 

Pia'e 
Cut  •■•    '="ig!'~ 

Pia'e 
Cul  •  •  ,  en  r- 

Pia'p 
Out  ■ . -  f^io'*- 

Co''':iSiv>o  t-<esista"'     a':-.)n 

Cu;  'o  I  engf'    \a'Thv  S'»=-el 

Plate 
Cut-to-Length  Cartxxi  Steel 

Plate 
Corrasior  hesiS'.ant  CartKxi 

Steel  Flat  Products. 
Cut-to-Ler>gth  CartX)n  Steel 

Pla'e 
Out-'c>  length  OartXjn  S'fft 

Pia'e 
COfOSif.in  Hpsistan'  :,  a'Txin 

S'fe!  *  la'  Pf!:x5uc:ts 
Cof^"isiC)fi  Resistant  Carton 


arrx)':  Steel 
a':x>r  S'eel 
arrx,)r-  bvel 
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ln^'ia"ior  -non'n  ,ea' 


Oct.  99 


Nov,  99 


Dec.  99 


FiNi.AL  Schedule  and  Grouping — Contmuea 


Group  aver 

age  date 

month  year 


Eftective 
oa'e 

iTir^  Od  y'V' 


C>OC  Case 
No 


^,ase 


No 


1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 

1.93 
1.93 
1.93 
3.93 

3.93 

3.93 

3.93 

3.93 

3.93 

3.93 

3  93 

5  93 

5  93 
5,  93 
5.93 

5  93 

5  93 
5  93 
5   93 

5   93 

5  93 

6  93 
5  93 
5  93 
5   9? 

7  93 

8  93 

8  93 
9.  93 


Oe  '9  93  A-42&-81- 

Oc  '9  93  A-.^?8-8i6 

08  •  9  93  A-58&-826 

OS  ^9  93  A-58C^i6 

08  '9  93  A--S8^>^,":. 

08  '9  93  A.-2C--809 

08,19.93  I  A-42-    80-i 

08  '9  93  A— 4SS-80r 

08.19.33  A-^8S-8C3 

08^9  93  A^.469-8C3 

08  '5  93  A-.40'--805 

08-9  93  A-.4-2-e-- 

08    '9    92  A-570-«'5 

03   02   93  C-533-807 

03   02   93  A-533-806 

03   22   93  C-35t-8'2 

03    22    93  A.-35--8-  ' 


03  22  93 
03.  22.  93 
03.  22.  93 
03.  22.  93 

03   22   93 


A-^27-804 
C-427-805 

C-^«'^-&'3 
A-128-e ' • 


03    22  93  A-4-2-8'3 

06  i:  9"  A-5'0-80€ 

07  3'  9'  A-.35i~806 

09  26  91  A-357-S04 

03  "  93  A-570-819 

04  0"  93  A-643-S04 

04  07  93  A-823-804 

05  10  93  C-307-«Ofi 

06  24  93  A^2i-8&4 
06.  24  93  A-307^C7 
03    14  94  A-351-820 

10  31  94  A-823-806 
12  22  94  A-35 1-824 
•2   22  94  A-570--828 

06  -0  93  A-S8a-812 

07  12  93  A-S88-823 
06    28  93  A-583-820 

10    19  93  A-5 7:^-822 

09    3'  93  A-.t7O-820 


2.  94         02    09    94      A-S33-8C'9 
2.  94  I      02   09   94     A-583-62i 


A-6C'4 

A-- 73 

A  --t  ■  "" 
A.  Jy  -.K 

A  ^■."',  " 

A  ^-562 

A-608 

4-S83 

A-564 

A-685 

A-586 

A-587 

A-538 
0-318 
A-561 
0-314 

A-652 

A-553 
0-315 
C-316 

0-317 

A- 555 
A,^.-2 

A  -.^  "  • 
,A  •-4  7  3, 
A-567 
A-56€ 
A-669 
C3-23 

A-56e 

A  -64  ■ 

A-e:'3 

A-671 
A-672 

A-556 

A-.5^- 

A-625 

A -^,2  4 

A-e^.'  ■ 

A-639 
A-640 


Country 


je-'-any 

Germany 

Japan  

Korea    Soj'h) 
Korea  (South) 


Mexico 

"■ie'ne'.a-cs  , 

Poland  

Romania 

Spain  

Sweden  

United  Kingdom 


China,  PR 

India     


orazii  

Brazil   

France  

France  

Germany 

Germany 

United  Kingdom 
United  Kingdom 
China.  PR 


C:  C3.-  

Argen-ina      

China    ;  "     

Kazakstari 

jKraine  , 

Venezuela  

Russia  

venez.eia     

D'azi-  , 

,.;i>-a^ne  „ 

^^ClZ         ».. 

:-  -a    PR  

^orea  :  South)  ... 


J  a  Da" 


China,  PR 
China.  PR 


India  .... 
Taiwan 


Product 


Oold-Rotled  Cartx>n  Steel 

Rat  Products. 
Cul-to-Length  Cartxxi  Steel 

Plate 
Corrosion-Resistant  Ciartxxi 

Steel  Flat  Products 
Oorrosior>-Resistant  Cartwn 

Steel  Flat  Products 
Oold-Rolted  Cart>on  Steel 

Flat  Products, 
Cut-to-Length  Cartx>n  Steel 

PMe. 
Cotd-Rolled  Cartxxt  Steel 

Flat  Products, 
Cut-to-Length  Cartwn  Steel 

Plate. 
Cut-to-Length  Cartxxi  Steel 

Plate. 
Out-to-Length  Cartxxi  Steel 

Plate. 
Out-to-Length  Cartxxi  Steel 

Plate. 
Cut-to-Length  Cartxxi  Steel 

Plate. 
SuManilic  Actd 
SuNanilic  Actd, 
Sulfanibc  Acid 
Hot-Rolled  Lead  &  Bismuth 

Cartxxi  Steel  Products. 
Hot- Rolled  Lead  &  Bismuth 

Cart>on  Steel  Products 
Hot-Rolled  Lead  &  Bismuth 

Cartxxi  Steel  Products, 
Hot-Rolled  Lead  &  Bismuth 

OartX)n  Stee!  Products, 
Hot-Roi  e      ^.1    &  Bismuth 

Cartxx.  o:ee  Products, 
Hot-RoHed  Lead  &  Bismuth 

Cartxxi  Steel  Products, 
Hot-Rolled  Lead  &  Bismuth 

CartxKi  Steei  Products, 
Hot-Rolled  Leac  &  Bismuth 

Cartxxi  Steel  Products. 
Silicon  Metal, 
Silicon  Metal, 
Silicon  Metal. 
Ferrosilicon, 
Ferrosittoon. 
Ferrosilioon. 
Fenosificon. 
Ferrosilicon. 
FenoaiHoon. 

Silicomanganese  (SA). 

SiiioomanganMe. 

Sihoomanganese. 

DRAMS  of  "  Mp-3--  and 
Above. 

Electric  Cutting  Tools, 

Helical  Sprmg  Lock  Wash- 
ers. 

Heltcai  Spnng  Lock  Wash- 

tJompact  Ductile  Iron  Wa- 
terworks Fittings  and 
Glands. 

Forged  Stainless  Steel 

'^  .i''oe' 
Forge:  '-'^  -i.ess  Steel 
Flanges 


Jfi^SiH 
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Initiation  month/year 


Group  aver- 
age date 
month/year 


3.94 
6.94 
7.94 

7.94 

7.94 

8.94 

8.94 


11.94 
11.94 
12.94 


Final  Schedule  and  Grouping — Continued 


Effective 

date 

(mm.dd.yy) 


03.02.94 
06.  24.  94 
06.  07.  94 

06.  10.  94 

08.  12.  94 

08.  12.  94 

08.  12.  94 


11.  16.  94 
11   25  94 

12.  28.  94 


DOC  Case 

No. 


A-58a-829 
A-42 1-605 
C-475-ai2 

A-588-831 

A-475-811 

A-588-832 

A-421-806 


A-570-831 
A-570-826 
A-570-827 


iTCCasa 
No. 


A-643 
A-652 
C-365 

A-660 

A-669 

/V-661 

A-662 


A-683 
A-663 
A-669 


Country 


Japan  

Nethertands 
Italy 

Japan  

Italy 

Japan  

Netherlands 

Cfuna.  PR  .. 
China.  PR  .. 
China.  PR  .. 


Product 


Defrost  Timers. 
Aramkl  Fiber. 
Grairv-Onented  Eledncal 

Steel 
GrairvOnented  EleciricaJ 

Steel. 
Grain-Onented  Electncal 

Steel. 
Cokx  Negative  Pfioto 

Paper  &  Chemical  Com- 
ponents (SA). 
Cotor  roegttive  Photo 

Paper  &  Chemical  Confi- 

ponents  (SA). 
Garlic. 
Paper  Clips 
Caised  PerKils. 


|FR  Doc  98-2887  Filed  5-13-98;  8:45  ami 
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COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts  will 
review  revised  designs  for  the  World 
War  II  Memorial  at  its  meeting  on  May 
21.  1998.  Please  note  the  special  time 
and  location:  10:30  AM  in  the  lecture 
hall  of  the  West  Building.  National 
Gallery  of  Art  at  6th  Street  and 
Constitution  Avenue.  NW.  The  building 
can  be  entered  from  the  Constitution 
Avenue  entrance  after  10:00  AM.  and  is 
fully  accessible.  For  those  persons 
wishing  to  attend  this  meeting,  please 
contact  the  Commission  offices  at  202- 
504-2200  to  register.  For  those  wishing 
to  testify,  statements  should  be  brief,  no 
more  than  five  minutes. 

Prior  to  the  meeting,  the  Commission 
will  view  a  partial  mock-up  of  the 
Memorial  on  its  site  next  to  17th  Street. 
NW  at  the  Rainbow  Pool  on  the  Mall. 
Individuals  wishing  to  view  this  mock- 
up  are  welcome  and  need  not  register  in 
advance. 

Tt^e  remaining  items  on  the  agenda 
will  be  considered  at  the  Commission's 
offices  at  the  National  Building 
Museum.  441  F  Street,  NW..  Suite  312 
following  the  World  War  II  Memorial 
review. 

Dated  in  Washington.  DC.  May  8,  1998. 
Charles  H.  Atherton. 
Secretary. 
(PR  Doc  98-12861  Filed  5-13-98;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TE.XTIlE 
AGREEMENTS 

A.liuSt"Tf*'M  .j'  lmp<irl  Limits  'or  Certain 
Cutt,)'^    VV'  lOi  and  M,in-M<-Kle  fiber 
Text'ies  j'-;  '*:'«!iie  Products 
Procluce<3  or  MariutacturtKJ  m  Korea 

May  8,  1998, 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFTECnvE  DATE:  May  20.  1998 
FOR  FURTHER  INFORMATION  CONTACT:  RosS 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  informatidn  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17,  1997).  Also 


see  62  FR  67833,  published  on 
December  30.  1997. 

I)   Mi(  hdpl  Hutf  hin>ion. 

.K  .'j.ig  ^./,Li,,,,iv>,..  ^^mmittee  for  the 

Implementation  of  Textile  Aureements. 

I  luiiiiiittif  ii'T  !ht>  ImplfTiii'nlHtuin  of  r<'xli!e 
AgTBcmenU 
Mays.  1998. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washmgton,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22,  1997.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  period  January  1.  1998 
through  December  31,  1998 

Effective  on  May  20.  1998,  you  are  directed 
to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  limit  ^ 

Group  1 

200-223,  224-V  2, 

382.507,864  square 

224-0',  225, 

meters  equivalent. 

226,  227,  300- 

326,  360-363, 

369pt.  *.  400- 

414,  464, 

469pt.»,  600- 

629.  666.  669- 

P«.  669pt  ',  and 

670-O',  as  a 

group 

Sut>ievel  within 

Group  1 

619/620 

94,397,452  square 

meters. 

Sevlevels  within 

Group  II 

338/339 

1^8,179  dozen. 
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26-89 


Category 


Ad|usted  limit ' 


340 


648,052  dozen  ot 

which  not  "lore  Than 
329  995  Oozen  shall 
oe  ih  Category  340- 
D*. 


'  The  limits  have  not  oeen  adiusted  to  ac- 
count for  any  imports  exoorec  af  e'  Decenoer 
31,  1997 

2  Category  22-- v  oniv  HTS  numoers 
5801.210000  58C123  000C  580'.  2^  0000, 
580125  0010  580125  0020  580126  0010, 
580126,0020.  5801  3 1  0000.  5801,33  0000, 
5801  34  0000,  5801  35  0010,  58C1  35  0020 
5801  36  0010  ana  580 '  36  0020 

^Categor-y  224— O  all  renaming  h'S  num- 
bers 1^  cfategory  224 

"  Categorv  369pt     all  HTS  numoers  except 
4202^24000      4202  128020,     4202  12,8060, 
4202  92  1  500,     4202  92  30 1 5     4202  92  609  * 
!  Category 
5601  21  0090. 
5702  1C9020 
5702  49  108C 
5702.99.1090. 


369-Li, 

5701  90  1020 

5702  39  201C 
5702  59  1000. 

5705  00  2020 


all  HTS  nu.TiDers  except 
5603  94  1010  and 


6307  90  9905 
5601.10  1000 

5701  90,2020 

5702  49  1020, 
5702.99.1010. 
and  6406.10.7700. 

5  Categorv  469d; 
5601  29  0020 
6406.10.9020 

•Categorv  669- P'  only  h^S  nunoers 
6305.32.0010,  6305  32  0020  6305  33  0C10 
6305.33.0020  and  6305  39  0000 

^Category  669Dt.  all  HTS  nunoers  exceo' 
6305  32  00^0.  6305  32  0020  6305  33  0010, 
6305  33  0020  6305  39  0000  iCategon^  669- 
P);  5601^0  2000  560 1  22  009C 

5607  49  3000,  5507  50  4000  ana 

6406  10  904C 

^Category  67;0--O  all  hts  '-u~iDe's  excep' 
4202  ^2  805C  4202  ^2  8070,  4202  92  3020, 
4202  92  303^  4202  92  9026  anc 

6307  90  9907    Category  670-L) 

*Ca*egory  340-6  only  HTS  numoe^S 
6206  20  20 -5,  6205  20  2020,  6205.20  2025 
and  6205.20  2030. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  98-12888  Filed  5-13-98;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Sri  Lanka 

May  8,  1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 


EFFECTIVE  DATE:  Mav  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L  LeGratide,  international  Trade 
Specialist,  Ofiice  of  Textiles  and 
.■\pparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  iniormation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715 

SUPPLEMENTARY  INFORMATION: 

.'Vuthoritv;  Section  204  of  the  Agricultural 
Act  of  1956'.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
ameijded. 

The  current  limits  for  certain 
categories  are  being  increased  by 
recrediting  unused  canyforward  and 
special  carryforward  applied  to  the  1997 
limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
C:0RRELAT10N:  Textile  and  Apparel 
Categories  with  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  67837,  published  on 
De(  ember  30,  1997. 
D  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Irr.v'empntation  of  Textile  Agreements. 

(  ommitlee  for  the  Implementation  of  Textile 

Ai^reements 

.May  8.  1998. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22,  1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  period  January  1, 1998 
through  December  31, 1998. 

Effective  on  May  20, 1998,  you  are  directed 
to  increase  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  limit ' 

331  631  

3,210.404  oczer-  Da  -s 

335/835  

311,324  oozer- 

336/636/836  

434,683  oozer 

340.'640  

1.276,084  oozen 

341 '641  

2,100,508  oozen  ot 

which  not  more  than 

1.400,339  dozen 

shall  be  m  Category 

341  and  not  more 

than  1,400,339 

dozen  sliall  be  in 

Category  641. 

Category 

Adjusted  limit ' 

342/642/842  

735.857  dozen 

347/348/847 „ 

1.103.659  dozen. 

363  

13,679.396  numbers 

369-S*  

855,842  kilograms 

840  

330.239  dozen. 

^  The  limits  have  not  been  adHJSted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

*  Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  S 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.  98-12889  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Qttice  o?  the  Secreta'^ 

Submissior^  ^O'  0MB  Review: 
Comment  Request 

a~"^on:  Notice. 


Summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Associated  Form.  And  OMB 
Number:  Export-Controlled  DoD 
Technical  Data  Agreement;  DD  Form 
2345;  OMB  Number  0704-0207. 

Type  of  Request:  Extension. 

Number  of  Respondents:  6,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  6,000. 

Average  Burden  Per  Response:  20 
minutes. 

Annual  Burden  Hours:  2,000. 

Needs  and  Uses:  The  Information 
collection  requirement  is  necessary  as  a 
basis  for  certifying  individuals  or 
businesses  to  have  access  to  DoD  export- 
controlled  militarily  critical  technical 
data  subject  to  the  provisions  of  32  CFR 
250.  Individuals  and  enterprises  who 
need  access  to  unclassified  DoD- 
controUed  militarily  critical  technical 
data  must  certify  on  DD  Form  2345. 
Militarily  Critical  Technical  Data 
Agreement,  that  data  will  be  used  only 
in  ways  that  will  inhibit  unauthorized 
access  and  maintain  the  protection 
afforded  by  U.S.  export  control  laws. 

The  information  collected  is  disclosed 
only  to  the  extent  consistent  with 
prudent  business  practices,  current 
regulations,  and  statutory  requirements 
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and  is  so  indicated  on  the  Privacy  Act 
statement  of  DD  Form  2345.  Use  of  DD 
Form  2345  permits  U.S.  and  Canada 
defense  contractors  to  certify  their 
eligibility  to  obtain  certain  unclassified 
technical  data  with  military  and  space 
applications.  Nonavailability  of  the  form 
prevents  defense  contractors  from 
accessing  certain  restricted  databases 
and  obstructs  conference  attendance 
where  restricted  data  will  be  discussed. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  on  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD.  Room 
10236.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DODCIearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway.  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  May  8.  1998. 
Patricia  L.  Toftpings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

IFK  Doc  9ft-127«1  Filed  S-13-«a,  8:45  am] 
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DFPARTMtMT  OF  D€TFNSF 

Oopaf'nxK't    >f  'h*«  A.'  »■■■>'!:.« 

HQ  USAF  SctentitK    Adviscy  BoartJ 

.  ..^:    Going  to  Space"  Space  Control 
Panel  Meeting  in  support  of  the  HQ 
USAF  Scientific  Advisory  Board  will 
meet  at  Los  Angeles  Air  Force  Base.  CA 
on  May  26-28.  1998  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  the  Going  to  Space  1998  Summer 
Study, 

TYte  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Barhara  A.  Carmichael. 
Alternate  Air  Force  Federal  Register  Liaison 
Officer 
(PR  Doc  98-12894  Filed  5-13-98;  8:45  ami 
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OEPARTMEN"^  OF  DEFENSE. 

Dep-irtmen!  c^f  \ie  Air  Force 

^Q  uSAF  Scie-n!if)c  Advisory  Board 

Meeting 

Ihe    Lromg  to  Space"  Space  Control 
Panel  Meeting  in  support  of  the  HQ 
USAF  Scientific  Advisory  Board  will 
meet  in  Chantilly.  VA  and  Rosslyn.  VA 
on  June  2.  1998  from  8:00  a.m.  to  5:00 
p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  Going  to  Space  1998  Summer  Study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
t;,^-<,..,-if,i  ^.  f7o^»  «a7-8404. 

Hart>af*   \    >  axmu  h*ri- 

AJtemate  Air  Force  Federal  Register  Liaison 

Officer 

|FR  Doc  98-12895  Filed  5-13-«e.  8:45  ami 


DEPARTMENT  OF  DEFENSE 

[>et>artrT>«nt  of  the  Air  Force 

HQ  USAF  Sct»nt!tic  Advisory  Board 
»*eetinq 

The  1998  Summer  Study  General 
Board  Meeting  m  suppor*  ~f  'hp  HQ 
USAF  Scientific  Advisor,  Hu.i.- :  .% . 
meet  at  the  Arnold  and  Mabel  Beckman 
Center,  National  Academies  of 
Engineering  A  Sciences.  Irvine,  CA  on 
June  15-26.  1998  from  8  00  a.m.  to  5:00 
p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  the  1998  Summer  Study  topic  on 
Going  to  Space. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Barbara  A.  Carmichael. 
Alternate  Air  Force  Federal  Register  Liaison 
Officer 

IFR  Doc.  9ft-12896  Filed  5-13-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of 
Partially  Clos«d  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASH) 

Date  of  Meeting:  12-13  May  1998 

Time  of  MeeUng:  0800-1 700   1 :  Ma v  T  9<l« 
0900-1600.  13  May  1998. 

Place:  Arlington.  VA 

Agenda:  The  Array  Science  Boards  (ASB) 
Issue  Group  Study  Panel  on    Impacis  of 
Precision  Guided  Munitions  on  Future  Tank 
and  Howitzer  Capabilities"  will  meet  for 
briefingi  and  discusaions  on  the  study 
subject.  The  open  portions  of  these  meetings 
are  op>en  to  the  public.  hr.\,  pprson  may 
attend,  appear  before  or  fue  statements  with 
the  committee.  The  closed  portions  of  these 
meetings  will  be  closed  to  the  public  in 
accordance  with  Section  522b!r|  of  ntle  5. 
U.S.C,  specifically  siSparaKrd:.":    !    '.'■."r>»of. 
and  Title  5.  U  S.C.  .\ppentl.x  ..  s^Ss^'Lii.in 
10(d).  For  further  information,  please  contact 
our  iffiip  a!  I'nSl  fiCM    "4<X). 
Wayne  Joyner. 

Program  Support  Specialist.  Army  Science 
Board 

(FR  Doc  98-12798  Filed  5-13-98.  8:45  am) 
8«_iJN0  cooe  j7io-o»-«< 


DEPART»#ENT  OF  DEFENSE 

Department  of  the  Aimy 

Army  Science  Board:  Mottce  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is 
made  of  the  followinvj  C<)inmittk>e 
Meeting: 

Name  of  Committr*-  Arr:.v  Science  Board 
(ASB). 

Dote  of  Meeting:  20  May  1998. 

THTie  of  Meeting:  1230-1630 

Place:  Ft.  Monmouth,  N) 

Agenda:  The  Army  Science  Board's  (ASB) 
Issue  Group  Panel  on  "Schedule  Realism" 
will  meet  for  briefings  and  discussions  on  the 
Ground  Based  Common  Sensor  its  past 
technical  and  programmatic  problems.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5. 
U.S.C.,  specifically  subparagraphs  (1)  and  (4) 
thereof,  and  Title  5,  U.S.C.  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  this  meeting.  For 
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further  information,  please  contact  our  offu  e 

at  (703)  604-7490. 

Wayne  Joyner. 

Program  Support  Specialist.  Army  Science 

Board. 

[FR  Dot;  98-12799  Filed  5-13-98;  8:45  am] 

aiUJNG  COOE  37ia-0»-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board.  Notice  of  Closed 
Meeting 

In  accordaiKe  with  .Swtion  10(a)(2)  of 
the  Fetierai  .\dMsor\  Committee  Act 
(Pub,  L.  92—46.11.  amiouncement  is 
made  of  tne  fniiowing  Committee 
Meeting. 

Same  of  Commitlef-  .^rmv  Science  Board 
(ASB) 

Datect.^evting   2.  - 2, < -May  1998. 

Time  of  Meet  in  !^  08K>-1630. 

Place:  Owega.  New  York 

Agenda  The  Army  Science  Board's  (ASB) 
Issue  Group  Panel  on  "Schedule  Realism" 
will  meet  for  briefings  and  discussions  on  tne 
Ground  Based  Oimrnon  Sensor  its  past 
technical  and  programinatir  pmblerr,s  These 
meetings  will  be  cioseci  to  tne  public  m 
accordance  with  Section  552b(f.)  of  Title  5, 
U.S.C  specificaiiv  subparagraphs  (1)  and  (4) 
thereof,  and  Title  5.  U  S.C  .  Appendix  2 
subsection  10(d)  The  classified  and 
unclassified  matters  to  be  discussed  are  so 
inextricabiv  intertwined  so  as  to  preclude 
opening  anv  portions  of  these  meetings  For 
further  information,  please  contact  our  office 
at  (7031  604-7490. 
Wayne  Joyner. 

Program  Support  Specialist,  Army  Science 
Board 
!FR  Doc   9S-12800  Filed  5-13-98;  8:45  am) 

BILLING   C»D€  3710-Oe-*! 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub,  L,  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting; 

Name  of  committee:  Army  Science  Board 
(ASB). 

Date  of  meeting:  21  May  1998. 

Time  of  meeting:  0830-1200. 

Place:  Ft.  Monmouth,  NJ. 

Agenda:  The  Army  Science  Board's  (ASB) 
Issue  Group  Pane)  on  "Schedule  Realism" 
will  meet  for  briefings  and  discussions  on  the 
Ground  Based  Common  Sensor  its  past 
technical  and  programmatic  problems.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5. 
U.S.C  specifically  subparagraphs  (1)  and  (4) 


thereof,  and  title  5.  L'SC.  Appendix  2, 

subsection  10(d)  The  classified  and 

unclassified  matters  to  be  discussed  are  so 

inextricably  intertwined  so  as  to  preclude 

opening  any  portion  of  this  meeting.  For 

further  information,  please  contact  our  office 

at  (703)  604-^4  90 

Wayae  }oyner, 

Program  Support  Specialist  Army  Science 

Board. 

!FR  Doc  98-12801  Filed  5-13-98;  8:45  am) 

BJLUHG  CO0€  3n(M»-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP98-1 96-001] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Supplemental 
Filing 

.Ma\  B   1998 

Talce  notice  that  on  May  5.  1998. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
Its  FERC  Gas  Tariff.  Fourth  Revised 
■Volume  No   1,  the  corrected  "hard 
copy"  of  the  following  tariff  sheet  to 
became  effeinive  May  31,  1998:  Thirty 
First  Revised  Sheet  No  20A. 

Algonquin  states  that  the  filing  is 
submitted  m  supplement  of  its  April  29, 
1998  filing  m  Docket  No.  RP98-196-000 
providing  for  the  recovery  of  upstream 
transition  costs  of  $5,519.88  billed  to 
.■Mgonquin  by  Texas  Eastern 
Transmission  Corporation  Algonquin 
stales  that  the  sole  purpose  of  this 
supplemental  filing  is  to  correct  the 
pagination  on  the  hard  copy  of  Tariff 
Sheet  No,  20A,  and  that  the  electronic 
version  of  such  tariff  sheet  filed  on 
.\pTU  29,  1998  needs  no  correction, 
since  it  was  correct  in  the  .^pril  29,  1998 
filing, 

Algonquin  states  that  copies  of  the 
fiiine  were  mailed  to  all  affected 
customers  and  interested  state 
commissions 

Anv  person  desiring  to  protest  this 
fihng  should  file  a  prole,st  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426.  m  accordance  with  §385.211  of 
the  Commission's  Rules  and 
Regulations-  All  such  protests  must  be 
filed  as  provided  in  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room. 

LinwcKtd  \    Wdts(»n.  Jr., 

Acting  i>ecretar)- 

IFR  Doc  98-12783  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ComrrMssion 

American  Electric  Power  Service 
CorporatKin.  Central  and  Soutr  West 
Services,  Inc  ;  Notice  a<  EKXeosion  of 
Time 

Mays,  1998 

On  May  4. 1998,  the  Commission 
issued  a  notice  of  filing  in  the  above- 
ilocksted  proceedings,  respectively.  The 
due  date  for  comments  and  protests  was 
set  for  May  20,  1998.  By  this  notice,  the 
date  for  the  filing  of  interventions  and 
pretests  is  hereby  extended  to  and 
including  hine  30,  1998. 
Linwood  A   V\  atson.  Ir„ 
Acting  Secretary. 
'FR  Dor  PR-1 2838  Filed  5-13-98;  8:45  ami 

B),.,J»*G  coot   6'17-OV-li 


DEPARTMENT  Of  ENERGV 

Fe<*eral  Energy  Regulatory 
Commission 

[Docket  Noa  CP72 -5&-.O0-  anc  0^^2-274- 

001 :, 

Georgia-Pacific  Corporation,  Notice  :>• 
Amendment 

Mav  8.  1998 

take  notice  that  on  April  8. 1998, 
Georgia-Pacific  Corporation  (Georgia- 
Pacific),  233  Peachtree  Street  N.E., 
Atlanta,  Georgia  30303,  filed  in  Docket 
Nos.  CP72-5O-001  and  CP72-274-001. 
an  application  as  supplemented  on  May 
6, 1998.  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  Part  157  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  to  amwid  the  certificate  of 
public  convenience  and  necessity 
issued  in  Docket  Nos.  CP72-50-000  and 
CP72-274-000  to  authorize  Georgia- 
Pacific  to  increase  the  maximum 
certificated  capacity  of  its  8- inch 
diameter  pipeline,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Georgia-Pacific  proposes  to  increase 
the  maximum  certificated  capacity  of  its 
19.5  mile,  8-inch  diameter  pipeline  (the 
Crossett  Pipeline)  located  in  Morehouse 
Parish,  Louisiana  and  Ashley  County. 
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Arkansas  from  23.460  Met  per  day  to 
56.000  Mcf  per  day  by  increasing  the 
maximum  operating  pressure  of  the 
Crossett  Pipehne  from  460  psig  to  960 
psig  which  is  within  the  maximum 
allowable  operating  pressure  (MAOP) 
for  the  pipeline.  Georgia-Pacific  states 
that  the  increased  capacity  is  required  to 
accommodate  increased  quantities  of 
gas  to  be  purchased  by  Georgia-Pacific 
and  transported  on  the  Crossett  Pipeline 
for  consumption  by  Georgia-Pacific  in 
its  pulp,  paper,  and  chemical  plant  (the 
Crossett  Plant).  Georgia-Pacific  further 
states  that  it  has  never  utilized  any  of  its 
pipeline  facilities  to  provide 
transportation  services  for  another 
party. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
May  29.  1998,  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commissions 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commissions  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  dees  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  en  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 


associated  with  the  Commission  s 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  docyments 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  en  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  en  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Georgia-Pacific  to 
appear  or  be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary 
|FR  l>x:  t»d-12780  Filed  5-13-98;  8:45  ami 

BILUNO  COOC  VriT-OI-M 


DEPAR^MFN-^  Of"  ENERGY 

Federal  Energy  Re<:i.>ui!ory 
Commission 

[Docket  No.  RP97-142-00«i 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

May  8,  1998. 

Take  notice  that  en  May  5.  1998.  K  N 
Interstate  Gas  Transmission  Co.  (KNI). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  of  the  following  actual  tariff 
sheets,  to  be  effective  November  1.  1997: 

Third  Revised  Volume  No.  J-B 
1st  Rev  Original  Sheet  No.  24 

firsf  Revised  Volume  No.  t-D 
1st  Rev  Original  Sheet  No  21 
1st  Rev  First  Revised  Sheet  No.  4 

KNI  states  that  the  above  referenced 
actual  tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's  May 


1.  1998  letter  order,  to  be  eltective 
November  1.  1997.  On  April  28.  1998. 
KNI  filed  actual  tariff  sheets,  which 
included  those  referenced  above,  as  a 
resuh  of  the  luly  2.  1997  order 
approving  ProForma  sheets  KNI  filed  en 
May  1.  1997. 

KNI  states  the  three  tariff  sheets 
referenced  in  this  filing  were  submitted 
inadvertently  with  incorrect  pagination. 
Therefore.  KNI  is  submitting  for 
acceptance  and  approval  these  corrected 
tariff  sheets,  to  be  effective  November  1, 
1997. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  en  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Linwood  A.  Watson,  |r.. 
Acting  Secretary 
IFR  Doc.  98-12782  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[DocKeiNo   ER 98 -22 84-000] 

MEG  Marketing,  LLC.  Notice  o! 
Issuance  of  Order 

.Mav  8.  1998. 

MEG  Marketing.  LLC  (MEG) 
submitted  for  filing  a  rate  schedule 
under  which  MEG  will  engage  in 
wholesale  electronic  power  and  energy 
transactions  as  a  marketer.  MEG  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  MEG 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  MEG. 

On  May  4.  1998.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 
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Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  MEG  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulator\'  Commission.  888 
First  Street.  NE.  Washington,  DC  2042fi. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.21 1  and 
385.214) 

Absent  a  request  for  hearing  within 
this  period.  MEG  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guar-intor,  indorser. 
surety,  or  otherv\ise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  ob)ect  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  neces,sar\  or  appropriate 
for  such  purposes 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  wil!  be 
adversely  affeded  by  continued 
approval  of  MEG's  issuances  of 
securities  or  assumptions  of  liabiiity 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  atiove.  is  June  3. 
1998.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch.  888  First 
Street,  N.E.,  Washington.  D  C   20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretory 
IFR  Doc.  98-12785  Filed  5-13-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

United  States  of  America  Federal  Energy 

Reguiatorv  Commission 

[Docket  No.  RP98-21 4-000] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  8,  1998. 

Take  notice  that  on  May  5,  1998, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestem  s  FERC 
Gas  Tariff.  Second  Revised  Volume  ,\o 
1,  the  following  tariff  sheets: 

Ninth  Revised  Sheet  No.  l 
Sixth  Revised  Sheet  No.  5B,02 
Third  Revised  Sheet  No.  5B,03 
Fifth  Revised  Sheet  No.  72 
Second  Revised  Sheet  No.  91B 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  notify  the  Commission 
and  submit  the  appropriate  tariff  sheet 


{-hanges  with  respect  to  the  assignment 
of  firm  capacity  between  Transwestem 
and  Santa  Fe  Energ_\  Resources.  Inc.  to 
Texaco  Natural  Gas  Inc..  update  the 
Table  of  Contents  of  Transwestem's 
Tariff  to  reference  the  Park  N"  Ride  Rate 
Schedule,  to  eliminate  the  reference  to 
the  FTS-2  Rate  Schedule  under  Form  D 
of  the  Form  of  Service  .\greement  and 
to  update  Transwestem's  General  Terms 
and  Conditions  section  of  the  tariff  to 
refiet;!  Transwestem's  revised  Internet 
address 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator.  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385  211  of  the 
Commissions  Rules  and  Regulations. 
.Mi  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations,  Protests 
will  be  considered  bv  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.■\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Piihlir  Reference 
Room 

Linwood  A.  Watson.  Ir  . 
Acting  Secretary 
IFR  Doc  98-12784  Filed  5-13-98;  8:45  am) 

BILUNG  CODE  J717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Pro^t  No.  11591  Alaska] 

City  of  Wrangell  (Sunrise  Lake  Water 
Supply  and  Hydroelectric  Project); 
Notice  of  Intent  to  Conduct 
Environmental  Scoping  Meetings  and  a 
Site  Visit 

.May  b.  l!:<y8 

The  Energy  Policy  Act  of  1992  allows 
applicants  to  prepare  their  own 
Environmental  Assessment  (EA)  for 
hydropower  proiects  and  file  it  with  the 
Federal  Energy  Regulator^'  Commission 
(Commission)  along  with  their  license 
application  as  part  of  the  applicant- 
prepared  EA  (APE.^j  process.  The  City 
of  Wrangell  (City)  intends  to  prepare  an 
EA  to  file  with  the  Commission  for  the 
proposed  Sunrise  Lake  Water  Supply 
and  Hydroelectric  Project  (Sunrise  Lake 


Proiectj,  No.  11591.  The  City  will  hold 
two  scoping  meetings,  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  to  identify  the  scope  of 
envirorunental  issues  that  should  hie 
analyzed  in  the  EA. 

Scoping  Meetings 

The  times  and  locations  of  the  two 
scoping  meetings  are: 


Ager»cy  meet- 
ing 


Date 
Puce. 
Time:  . 


WecjiesOay. 

May  27. 

1998. 
City  Hall 

Aias«ca 
2:0C  ■'  V 


Public  meeting 


Wednesday. 
May  27. 
1998 

City  Hall. 

Wrangell. 

Alaska 
7:00  P.M. 


At  the  scoping  meetings,  the  City  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  outline  any  resources  they 
believe  would  not  require  a  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EA; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantitative  data,  on  the  resources  at 
issue;  and  (5)  encourage  statements  from 
experts  and  the  public  en  issues  that 
should  be  analyzed  in  the  EA. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  either  or  both 
meetings  to  assist  in  identifying  and 
clarifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 

To  help  focus  discussions  at  the 
meetings,  the  City  prepared  and 
distributed  an  Initial  Stage  Consultation 
Document  (ISCD)  in  January  1998.  and 
a  Scoping  Document  on  May  7, 1998. 
Copies  of  the  ISCD  and  the  Scoping 
Document  can  be  obtained  by  calling 
Mr.  Stephen  M  Hart  of  R.W.'Beck.  Inc.. 
the  City's  agent,  at  (206)  695-4720. 
Copies  of  both  documents  will  also  be 
available  at  both  scoping  meetings. 

Site  Visit 

For  those  who  intend  to  participate  in 
scoping,  the  City  will  also  conduct  a  site 
visit  to  the  proposed  Sunrise  Lake 
Project  on  Thursday,  May  28,  1998. 
Those  attending  the  site  visit  should 
meet  at  Wrangell  airport  at  10:00  A.M. 
We  will  promptly  leave  for  the  project 
site,  via  helicopter.  Those  being  shuttled 
by  helicopter  to  the  project  site  may 
need  to  sign  a  waiver  of  liability 
regarding  helicopter  use.  Because  of  the 
remoteness  and  difficulty  of  ground 
access  at  the  project  site,  those  attending 
the  site  visit  should  be  physically  fit 
and  must  wear  appropriate  clothing  and 
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footgear.  Participants  must  provide  their 
own  sack  lunches. 

To  plan  on  helicopter  use  in  advance 
of  the  visit,  the  City  must  identify  the 
number  of  individuals  interested  in  the 
site  visit  Therefore,  if  you  intend  on 
visiting  the  proposed  project  site,  you 
must  register  with  Ms.  Christy  Jamieson 
at  (907)  874-2381.  no  later  than  May  20. 
1998.  If  inclement  weather  prevents  a 
site  visit  on  May  28.  the  alternative  date 
will  be  May  29  at  the  same  time  and 
location. 

Meeting  Procedures 

The  meetings  will  be  conducted 
according  to  the  procedures  used  at 
Commission  scoping  meetings.  Because 
this  meeting  will  be  a  NEPA  scoping 
meeting  under  the  APEA  process,  the 
Commission  will  not  conduct  a  NEPA 
scoping  meeting  af^er  the  application 
and  draft  EA  are  filed  with  the 
Commission. 

Both  scoping  meetings  will  be 
recorded  by  a  stenographer  or  tape 
recorder,  and  will  become  part  of  the 
formal  record  of  the  proceeidings  for  this 
project. 

Those  who  choose  not  to  speak  during 
the  scoping  meetings  may  instead 
submit  written  comments  on  the  project. 
Written  comments  must  be  submitted  by 
June  26.  1998.  and  should  be  mailed  to: 
Mr.  Stephen  M.  Hart.  P.E  .  R.W.  Beck. 
Inc..  1001  Fourth  Avenue.  Suite  2500. 
Seattle.  Washington  98154-1004.  All 
correspondence  should  show  the 
following  caption  on  the  first  page; 
Scoping  Comments,  Sunrise  Lake  Water 

Supply  and  Hydroelectric  Project. 

Project  No.  11591.  Alaska. 

For  further  information  please  contact 
Stephen  M.  Hart  at  (206)  695-4720.  or 
Nick  Jayjack  of  the  Commission  at  (202) 
219-2825. 

Linwood  A.  Watson,  |r., 
Acting  Secretary 
IFR  Doc.  9»-12781  Filed  S-i:»-9S:  S:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00239.  FRL-6785-3) 

Toxic  Substances,  Generic  Collection 
of  Economic  and  Program  Support 
Data;  Agency  Information  Collection 
Activities;  Propos*- !  M.newal  and 

P"<^).j»'st  for  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seqi.  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  procedures  described  in 
5  CFR  1320.12.  Before  submitting  the 
following  ICR  to  OMB  for  review  and 
reapprovai.  EPA  is  soliciting  comments 
on  specific  aspects  of  the  information 
collection,  which  is  briefly  described 
under  Unit  I.  and  Unit  II.  of  this 
document.  The  ICR  is  a  continuing  ICR 
entitled  "Collection  of  Economic  and 
Program  Support  Data;  Request  for 
Generic  Clearance."  EPA  ICR  No. 
1 170.06,  OMB  No.  2070-0034.  This  ICR 
covers  the  reporting  of  economic  or 
other  data  that  EPA  may  use  in 
developing  regulatory  or  voluntary 
actions.  An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  18.  1998. 

ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  "OPPTS- 
00239"  and  administrative  record 
number  196.  All  comments  should  be 
sent  in  triplicate  to:  OPPT  Document 
Control  Officer  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Rm.  G-099,  East  Tower, 
Washington,  DC  20460, 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic®epamail.epa.gov.  Follow  the 
instructions  under  Unit  III.  of  this 
document.  No  TSCA  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

All  comments  that  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2. 203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission.  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 


COP  F.jP'HEC  INFORMATION  CONTACT:  For 

f;i;;;L::ci.  ,i.i^:i\.^U^:.  ,.j;:tai.t.  busan  B. 
Hazen.  Director.  Environmental 
Assistance  Division  (7408).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW  .  Washington.  DC  20460. 
Telephone:  (202)  554-1404.  TDD:  (202) 
554-0551.  e-mail:  TSCA- 
Hotline®epamail. epa.gov.  For  technical 
information  contact;  Robert  Lenahan, 
Economics.  Exposure,  and  Technology 
Division  (7406),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Telephone: 
(202)  260-1672:  Fax:  (202)  260-0981:  e- 
mai!   Ifnahan  robert@epamail.epa.gov. 

SUPPLEMENTARY    NPORMATION: 
Ele<  trutiK   Avdildbilitv: 

Internet 

Electronic  copies  of  the  ICR  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register  -  Environmental 
Documents  entry  for  this  document 
under  'Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

Fax-on-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  4061  for  a  copy  of  the 
ICR. 

I,  Background 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  persons  in  the 
United  States  who  manufacture, 
distribute,  process,  import,  use  or 
dispose  of  chemical  substances  or 
mixtures. 

For  the  collection  of  information 
addressed  in  this  notice,  EPA  would 
like  to  solicit  comments  to; 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 
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II    Information  Collection 

EP.^  IS  seeking  comments  on  the 
following  ICR,  as  well  as  the  Agencvs 
intention  to  renew  the  corresponding 
OMB  approval,  which  is  currentlv 
scheduled  to  expire  on  .August  31 .  1998 

Title:  Collection  of  Economic  and 
Program  Support  Data:  Request  for 
Generic  Clearance 

ICR  numbers  EPA  ICR  No.  1170.06, 
OMB  No.  2070-0032. 

Ahstmct.  Staff  of  EPAs  Office  of 
Pollution  Prevention  and  Toxics  (OPPTj 
are  obliged  to  provide  a  wide  array  of 
analyses  in  support  of  .\gency  activities. 
These  analyses  allow  OPPT  staff  to 
provide  statistically  valid  information  to 
assist  in  the  development  of  regulations 
and  voluntary  activities  that  minimize 
costs  and  maximize  net  societal 
benefits  While  some  questions  can  he 
answered  satisfactorily  through 
information  that  EP.^  has  in  its 
possession  or  through  existing 
secondary  sources  of  data,  there  are 
others  for  which  no  relevant  sources 
exist  Moreover,  much  of  the  work 
OPFT  does  requires  information  in  a 
timely  manner  Because  of  various 
pressures,  the  Agency  often  has  to  make 
decisions  quickly  The  ability  for  OPPT 
to  collect  information  in  relatively  short 
periods  to  support  such  decisions  is 
essential  m  ensuring  that  EPA  makes 
sound  decisions 

OPPT  is  required,  through  statute,  to 
consider  the  economic  impacts  of 
actions  taken  to  control  the 
manufacture,  distribution,  processing, 
use,  or  disposal  of  chemical  substances 
or  mixtures  that  present  unreasonable 
risks  of  injury  to  human  health  or  the 
environment.  OPPT  uses  cost-benefit 
analyses  to  determine  that  a  proposed 
regulatory  action  maximizes  the  net 
benefits  to  society  when  compared  to 
the  alternatives.  Given  the  record 
regarding  the  lack  of  publicly  available 
information  on  many  chemicals,  and 
other  situations  that  arise  during  the 
course  of  determining  regulatory 
options,  an  information  collection 
activity  often  is  required  to  collect  the 
needed  data  OPPT  and  other  EPA  staff 
then  use  these  data  to  evaluate  the 
regulatory  options  available,  to 
determine  the  impact  of  a  specific 
program,  or  to  develop  non-regulatorv. 
voluntary  options. 

Responses  to  this  collection  of 
information  are  voluntary 

Burden  statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  6.000  hours  per  year 
with  an  annual  cost  of  $490,000.  These 
totals  are  based  on  an  average  burden  of 
15  hour  per  response  for  an  estimated 
4,000  respondents  making  one  or  more 


responses  annually.  These  estimates 
include  the  time  needed  to  determine 
applicability,  review  instructions, 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  wavs  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  re\  lew  the  collection  of 
information,  and  transmit  or  otherwise 
disclose  the  information 

III.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  document, 
as  well  as  the  public  version,  has  been 
established  for  this  document  under 
docket  control  number  ••OPPTS-00239" 
(including  comments  and  data 
submitted  electronically  as  described 
t)elow;,  A  public  version  of  this  record. 
mcludmg  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.mi  .  Monday  through  Fnday. 
excluding  legal  holidays.  The  official 
nilemaking  record  is  located  in  the 
T,SC.'\  .Nonconfidential  Information 
Center.  Rm,  NE-B607,  401  M  St.,  SW.. 
Washington.  DC 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6  1  or  ASCII  file 
format.  All  comments  and  data  m 
electronic  form  must  be  identified  by 
the  docket  control  number    OPPTS- 
00239"  and  administrative  record 
number  196,  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries 

List  of  Subjects 

Environmental  protec:tion. 
Information  collection  requests. 
Reporting  and  recordkeeping. 

Dated;  May  6.  1998 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 

Pesticides  and  Toxic  Substances 

iFRDot  98-12854  Filed  5-13-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6013-7] 

Retrofit-Rebuild  Requirements  fc^  1993 
and  Earlier  Model  Year  Urban  Buses, 
Public  Review  of  a  Notification  of 
Intent  To  Certify  Equipment 

AGENCY:  Eavirorunental  Protection 
Agency  (EPA). 

action:  Notice  of  Agency  receipt  of  a 
notification  of  intent  to  certify 
equipment  and  initiation  of  45-day 
public  review  and  comment  period. 

summary:  Johnson  Matthey 
Incorporated  (JM)  has  submitted  to  EPA 
a  notification  of  intent  to  certify  urtjan 
bus  retrofit/rebuild  equipment  pursuant 
to  40  CFR  Part  85,  Subpart  O,  The 
equipment,  referred  to  by  JM  as  the  Cam 
Converter  Technology  (Ccl"^)  upgrade 
kit.  consists  of  proprietary  cam  shaifts.  a 
CEM  JF^  catalytic  exhaust  muffler 
containing  an  oxidation  catalyst, 
specified  engine  rebuild  parts,  and  a  set 
of  instructions.  The  candidate  kit  is 
applicable  to  all  Detroit  Diesel 
Corporation  (DDC)  6V92TA  DDEC  two- 
cycle  urban  bus  diesel  engines  from 
model  years  1985  to  1993  with  power 
ratings  of  253  and  277  horsepower  (hp). 

JM  intends  this  equipment  to  be 
certified  to  the  particulate  matter 
standard  of  0.10  grams  f>er  brake- 
horsepower-hour  (g/bhp-hr),  JM  has  not 
submitted  life  cycle  cost  information 
and  does  not  intend  that  certification  of 
the  equipment  trigger  (initiate)  any  new 
program  requirements  for  urban  bus 
operators. 

Pursuant  In  5  R5. 1407(a)(7),  today's 
Federal  Register  notice  summarizes  the 
notification,  aimounces  that  the 
notification  is  available  for  public 
review  and  comment,  and  initiates  a  45- 
dav  period  during  which  comments  can 
be  submitted,  EPA  will  review  this 
notification  of  intent  to  certify,  as  well 
as  any  comments  it  receives,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify'  should  be  certified.  If  certified. 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urban  bus  engines 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it.  are  contained  in  Category 
XXI-A  of  Public  Docket  A-93-42. 
entitled  "Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment".  This 
docket  is  located  a'  the  address  listed 
below. 

Today's  notice  initiates  a  45-day 
period  danng  which  EPA  will  accept 
VkTitten  comments  relevant  to  whether 
or  not  the  equipment  included  in  this 
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notification  ot  intent  to  certify  should  tie 
certified.  Comments  should  be  provided 
in  writing  to  the  addresses  below 
DATES:  Comments  must  be  submitted  on 
or  before  June  29.  1998. 
ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency.  Public  Air  Docket  A-93-42 
(Category  XXI-A).  Room  M-1500.  401 
M  Street  S.W..  Washington.  DC  20460. 

2.  William  Rutledge.  Engine 
Compliance  Programs  Group.  Engine 
Programs  and  Compliance  Division 
(64031).  U.S.  Environmental  Protection 
Agency.  401  "M  "  Street  S.W.. 
Washington.  DC  20460. 

The  JM  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it.  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Rutledge,  Lngine  Programs  and 
Compliance  Division  (6403J).  U.S. 
Environmental  Protection  Agency.  401 
M  St.  SW.  Washington.  DC.  20460. 
Telephone:  (202)  564-9297. 
SUPPt-EMENTARY  INFORMATION: 

I.  Program  Background 

On  April  21,  1993.  EPA  published 
final  Retrofit/Rebuild  Requirements  for 
1993  and  Earlier  Model  Year  Urban 
Buses  (58  FR  21359)  The  retrofit/ 
rebuild  program  is  intended  to  reduce 
the  ambient  levels  of  particulate  matter 
(PM)  in  urban  areas  and  is  limited  to 
1993  and  earlier  model  year  (MY)  urban 
buses  operating  in  metropolitan  areas 
with  1980  populations  of  750.000  or 
more,  whose  engines  are  rebuilt  or 
replaced  after  January  I.  1995. 
Operators  of  the  affected  buses  are 
required  to  choose  between  two 
compliance  options:  Option  1 
establishes  particulate  matter  emissions 
requirements  for  each  urban  bus  engine 
in  an  operator's  fleet  which  is  rebuilt  or 
replaced;  Option  2  is  a  fleet  averaging 
program  that  establishes  a  specific 
annual  target  level  for  average  PM 
emissions  from  urban  buses  in  an 
operator's  fleet. 

A  key  aspect  of  the  program  is 
certification  of  retrofit/ rebuild 
equipment,  which  begins  when  an 
equipment  manufacturer  submits  an 
application  for  certification  (referred  to 
in  the  rule  as  a  notification  of  intent  to 
certify).  To  meet  either  of  the  two 


compliance  options,  operators  of  the 
affected  buses  must  use  equipment  that 
has  been  certified  by  EPA.  Emissions 
requirements  under  either  of  the  two 
options  depend  on  the  availability  of 
retrofit/rebuild  equipment  certified  for 
each  engine  model.  To  be  used  for 
Option  1,  equipment  must  be  certified 
as  meeting  a  0.10  g/bhp-hr  PM  standard 
or  as  achieving  a  25  percent  reduction 
in  PM  Equipment  used  for  Option  2 
must  be  certified  as  providing  some 
level  of  PM  reduciion  that  would  in  turn 
be  claimed  by  urban  bus  operators  when 
calculating  their  average  fleet  PM  levels 
attained  under  the  program. 

Under  Option  1,  adoitional 
information  regarding  cost  must  be 
submitted  in  the  notification,  in  order 
for  certification  of  that  equipment  to 
initiate  (or  trigger)  program 
requirements  for  a  particular  engine 
model.  In  order  for  the  equipment  to 
serve  as  a  trigger,  the  certifier  must 
guarantee  that  the  equipment  will  be 
offered  to  affected  operators  for  $7,940 
or  less  at  the  0.10  g/bhp-hr  PM  level,  or 
for  S2,000  or  less  for  the  25  percent  or 
greater  reduction  in  PM.  Both  of  the 
above  amounts  are  based  on  1992 
dollars  and  include  life  cycle  costs 
incremental  to  the  cost  of  a  standard 
rebuild 

II.  Notification  ut  luirni  i  <>  ( .»M-tify 

In  a  notification  of  intent  to  certify 
equipment  signed  March  6.  1998. 
Johnson  Matthey  (JM)  applied  for 
certification  of  equipment  under  the 
Environmental  Protection  Agency's 
(EPA)  Urban  Bus  Retrofit/Rebuild 
Program.  The  candidate  kit  is  applicable 
to  6V92TA  DDEC  urban  bus  engine 
models  made  by  Detroit  Diesel 
Corporation  (DEXH)  from  model  years 
1985  to  1993  with  power  ratings  of  253 
and  277  hp.  The  notification  states  that 
the  candidate  equipment  achieves  a 
particulate  matter  (PM)  level  of  0.10 
g/bhf>-hr 

The  equipment,  referred  to  as  the  Cam 
Converter  "Technology  (CCl'**)  upigrade 
kit.  consists  of  a  CEM  11""^  catalytic 
exhaust  muffler,  proprietary  cam  shafts, 
turbocharger,  piston  dome  kits,  piston 
skirts,  ring  sets,  cylinder  liners,  blower 
drive  gear,  blower  assembly,  blower 
bypass  valve,  rebuilt  fuel  injectors,  and 
offset  key.  The  CCTtm  kit  would  be 
available  in  two  horsepiower  levels  (253, 
and  277)  for  6V92TA  DDEC  engines. 

The  CEM  II  is  a  diesel  oxidation 
catalyst  that  is  the  same  size  and  shape 
as  the  CEM^M.  However.  JM  states  that 
the  CEM  !F^  contains  a  catalyst  with  a 
different  formulation  than  the  original 
CEM,  and  the  CCT™  kit  cannot  be  used 


with  the  previously  certified  CEM^"^  in 
place  of  the  new  CEM  IFm.  The  CEM  II 
is  a  direct,  bolt-on  replacement  for  the 
original  equipment  muffler,  and  is 
designed  to  fit  the  specific  bus/engine 
combination  (over  68  models  are 
available). 

The  piston  crowns  are  15:1 
compression  ratio  and  are  DDC  parts.  JM 
indicates  that  the  original  coach  engine 
cylinder  liner  has  a  0.95  inch  inlet  port. 
"The  cylinder  liner  of  the  candidate  kit 
has  0.85  inch  inlet  ports  The 
proprietary  camshafts  increase  the 
amount  of  time  that  the  combustion 
gases  stay  in  each  cylinder,  similar  to 
internal  exhaust  gas  recirculation.  The 
blower  drive  gear  is  a  40  tooth  gear.  The 
blower  assembly  is  a  100-percent  by- 
pass blower  for  increased  fuel 
efficiency.  The  turbocharger  is  a 
standard  DDC  part  that  has  been 
specifically  selected.  The  offset  replaces 
the  standard  key  used  to  mount  the 
front  pulley  or  gear  that  also  holds  the 
sf)eed  sensor  pulse  wheel.  When  the 
engine  rebuild  with  the  candidate  kit  is 
complete,  it  may  be  necessary  to  change 
the  ECM  program.  The  notification  lists 
the  correct  ECM  program   wtm  h  \  aries 
by  engine  rotation  directior:   hlw:;" 
power  rating,  and  diesel  un'l  t\  pi     The 
program  can  be  changed  at  a  local  DDC 
distributor. 

The  CCT™  kit  is  to  be  used  in 
conjunction  with  an  engine  rebuild 
performed  in  accordance  with  standard 
DDC  rebuild  procedures  using  specified 
engine  rebuild  parts.  The  kit  is  installed 
using  standard  DDC  rebuild  practices 
except  where  amended  by  JM.  The 
specific  parts  and  parts  numbers  for  the 
components  of  the  candidate  kit  are 
listed  in  the  JM  notification.  No  cylinder 
heads  are  listed  as  part  of  the  kit.  EPA 
requests  comment  regarding  whether 
cylinder  heads  should  be  included  as  a 
component  of  the  kit 

The  kit  instructions  specifies  fuel 
injector  height,  offset  key  size,  and 
electronic  control  module  (ECM) 
program.  The  JM  notification  contains 
an  installation  guide  for  the  CCT 
upgrade  kit. 

JM  presents  exhaust  emissions  data 
from  testing  a  DDC  6V92TA  engine 
model,  once  rebuilt  with  the  candidate 
kit  and  again  rebuilt  in  a  baseline 
configuration.  Testing  was  conducted  in 
accordance  with  procedures  set  forth  at 
40  CFR  Part  86,  Subparts  N  and  I,  The 
notification  provides  lists  of  the  DDC 
parts  used  for  rebuilding  the  baseline 
and  certification  test  engines.  Table  1 
below  summarizes  the  data. 
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Table  i  . — Summary  of  JM  Testing 


Transient 


Gaseous  anc  particulate  test 


lent  enoine  i 


■99-  HDDE 
standards 


1991 
6V92TA 
ODEC  II 


6V92TA 
DDEC  II  with 

ccrn*«' 


HC  

CO , 

NOx 

PM 

BSFC2  .„.. 
Hp  (R/0)» 


1.3 
15.5 

5,0 
0.25 


0.4« 
1.2 
4.9 
0.19 
0.483 
277/271 


0.2 
0.6 
5.0 
0.091 
0.489 
277/270 


SmoKe  test 


Standards 
(percent) 


Perce"'  ociain^ 


ACCEL 

LUG  .... 
PEAK 


20 
15 
50 


2.7 

1.2 
3.7 


2.3 
1.2 
3.7 


'  All  6V92TA  testing  was  perlomed  on  engine  identificatiofi  number  6VF 186640 
^  Brake  Speafic  Fuel  Consumption  (BSFC)  is  measured  in  units  o(  to/bhp-hr 
3  Horsepower  (Rated/Observed  dunng  testing) 


As  shown  in  Table  1  above.  JM 
presents  baseline  test  data  from  a  1991 
model  year  configuration  which 
dof:uments  PM  emissions  of  0.19  g/'bhp- 
hr.  The  data  of  Table  1  indicate  that, 
when  the  engine  is  rebuilt  with  the 
candidate  CCn"*^  kit,  PM  emissions  are 
less  than  0.10  g/bhp-hr,  and  emissions 
of  hydrocarbon  (HC),  carbon  monoxide 
(CO),  oxides  of  nitrogen  (NOx).  and 
smoke  opacity  are  less  than  or  equal  to 
the  federal  standards  applicable  for  the 
1993  model  year. 

Based  on  this  testing  demonstration, 
apparently  all  CCT-equipped  engines 
would  meet  the  0.10  g/bhp-hr  PM 
standard  because  installation  of  the  kit 
results  in  the  replacement  of  all 
emissions  related  parts  with  a  specific 
set  of  parts,  the  combination  of  which 
results  in  a  documented  PM  level  of 
0.09  g/bhp-hr.  The  PM  emissions  level 
of  an  onginal  engine,  prior  to 
installation  of  the  candidate  kit,  appears 
irrelevant  because  all  emissions-related 
parts  are  required  to  be  replaced  upon 
installation  of  the  kit.  EPA  requests 
comments  on  whether  or  not  all  engines 
for  which  certification  is  intended,  will 
meet  the  0  10  g.'bhp-hr  PM  standard 

Both  the  federal  and  California 
exhaust  emissions  standards  for  NO.x 
were  lowered  to  5.0  g/bhp-hr  beginning 
with  the  1991  model  year.  The 
emissions  data  of  the  above  table 
indicate  that  engines  equipped  with  the 
candidate  equipment  can  meet  the  5.0  g/ 
bhp-hr  NOx  standard  Therefore,  if 
certified,  the  equipment  could  be  used 
for  all  applicable  engines,  including 
those  originally  certified  for  use  in 
California, 


The  combination  of  the  specified 
engine  rebuild  parts.  proprieiar\ 
camshafts,  new  settings  of  Lhe  kit  ano 
CEM-II,  results  m  a  PM  level  less  than 
0  10  g/bhp-hr  and  NOx  level  in 
compliance  with  the  1991  federal 
standard  of  5.0  g/bhp-hr.  EPA  requests 
comments  on  whether  Lhe  emissions  te.st 
data  presented  by  JM  demonstrate  that 
all  engines  for  which  certification  is 
requested  will  meet  the  0.10  g/l^hp-hr 
PM  standard  and  applicable  federal  a.nd 
California  NOx  standards  with  the 
candidate  kit  installed 

Even  if  ultimately  certified  by  EPA 
the  equipment  described  m  fM  s 
notification  may  require  additional 
review  by  Lhe  California  Air  Resources 
Board  (CARB)  before  use  m  California 
EPA  recognizes  that  special  situations 
may  exist  in  California  that  are  reflected 
in  the  unique  emissions  standards, 
engine  calibrations,  and  fuel 
specifications  of  the  State  While 
requirements  of  the  federal  urtian  bus 
program  apply  to  several  metropolitan 
areas  in  California,  EPA  understands  the 
view  of  CARB  that  equipment  certified 
under  the  urban  bus  program,  to  be  used 
in  California,  must  be  provided  with  an 
executive  order  exempting  it  from  the 
anti-tampering  prohibitions  of  that 
State.  Those  interested  in  additionai 
information  should  contact  the 
Aftermarket  Part  Section  of  CARB  at 
(818) 575-6848. 

.\'o  life  cycle  costs  infomiation  has 
been  submitted  by  JM,  because  JM  aoes 
not  intend  certification  of  this 
equipment  to  trigger  program 
requirements.  If  certified,  no  new 
requirements  would  be  placed  on 
operators,  and  no  operator  would  l>e 


required  to  purchase  this  equipment  as 
a  result  of  certification  of  the  candidate 

equipment. 

Certification  of  the  candidate  JM 
equipment  would  affect  operators  as 
follows  EPA  has  not  yet  certified 
equipment,  for  the  applicable  DDEC 
engines  to  comply  with  the  0.10  g/bhp- 
hr  standard  and  as  being  available  for 
less  that  Lhe  applicable  life  cycle  cost. 
T.herefore.  the  0.10  g/bhp-hr  PM 
standard  has  not  been  triggered  for  the 
applicable  engines.  If  the  candidate 
equipment  is  certified,  then  no  new 
requirements  would  be  placed  on 
operators  and  no  operator  would  be 
required  to  purchase  this  equipment  as 
a  result  of  certification. 

If  EPA  certifies  other  equipment  that 
triggers  the  0.10  g/bhp-hr  standard,  then 
urban  bus  operators  who  choose  to 
comph  with  compliance  Option  1  of 
this  regulation  will  be  required  to  use 
equipment  certified  to  the  0.10  g/bhp-hr 
standard  no  later  than  six  months  af^er 
certification,  when  applicable  engines 
are  rebuilt  or  replaced. 

If  the  candidate  CCT  kit  is  certified, 
then  it  would  be  available  to  be  used  in 
full  compliance  with  urban  bus  program 
requirements.  Certification  of  the 
CMX''^'*^  converter/muffler  manufactured 
bv  the  Engelhard  Corporation  (60  FR 
28402    .Ma\  ?  "■    ItcQ.' :  '.-i^t--*--  *,'ie 
requirement  for  trie  ap}.ihi.,abie  eiigines, 
when  rebuilt  (ir  '•^'p.ai  pc   •:  ~»^duce  PM 
m  a*  leas:  .i'^  pert  en:   I  i.til  such  time 
that  tne  (i  :-  g  hhp-nr  standard  is 
triggered,  the  certification  of  the  CMX""^ 
means  that  operators  who  elect  to  use 
compliance  program  1  must  use 
equipment  certified  to  reduce  PM 
emissions  b\  at  least  25  percent,  when 
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rabuilding  or  replacing  the  applicable 
engines.  If  certined.  the  candidate  kit 
would  meet,  and  exceed,  this 
requirement  The  candidate  kit  could 
also  be  used  in  full  compliance  if  the 
program  requirement  to  use  equipment 
certified  to  the  0.10  g/bhp-hr  standard  is 
triKgored 

If  the  Agency  certifies  the  candidate 
equipment,  then  operators  who  choose 
to  comply  with  Program  2  and  install 
this  equipment,  would  use  the  0  10  g/ 
bhp-hr  certification  level  in  their 
calculations  for  fleet  level  attained 
(FLA)  as  specified  in  the  program 
regulations. 

The  date  of  this  notice  initiates  a  45- 
day  period  during  which  EPA  will 
accept  written  comments  relevant  to 
whether  the  equipment  described  in  the 
JM  notification  of  intent  to  certify 
should  be  certified  pursuant  to  the 
urban  bus  retrofit/rebuild  regulations. 
Interested  parties  are  encouraged  to 
review  this  notification,  and  provide 
written  comments  during  the  45-day 
review  period  Separate  comments 
should  be  provided  in  writing  to  each  of 
the  addresMS  listed  under  the 
Addresaes  section  of  this  notice. 

At  a  minimum.  EPA  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  the  certification 
requirements  of  §85.1406.  including 
whether  the  testing  accurately 
substantiates  the  claimed  emission 
reduction  or  emission  levels:  and.  (2) 
the  requirements  of  §85.1407  for  a 
notification  of  intent  to  certify 

EPA  requests  that  those  commenting 
also  consider  these  regulatory 
requirements,  plus  provide  comments 
on  any  experience  or  knowledge 
concerning:  (a)  problems  with  installing, 
maintaining,  and/or  using  the 
equipment  on  applicable  engines:  and. 
(b)  whether  the  equipment  is  compatible 
with  affected  vehicles. 

EPA  will  review  this  notification  of 
intent  to  certify,  along  with  comments 
received  from  the  interested  parties,  and 
attempt  to  resolve  or  clarify  issues  as 
necessary.  During  the  review  process. 
EPA  may  add  additional  documents  to 
the  docket  as  a  result  of  the  review 
process.  These  documents  will  also  be 
available  for  public  review  and 
comment. 

Dated   M«v  5.  1908. 

Rjchard  D.  WilMn. 

Acting  Assistant  Administrator  for  Air  and 
Radiation 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6013-8] 

Retrofit.  Rebuild  Requirements  Tor  1993 
and  Earher  Model  Year  Urtian  Buses; 
Ceriidcation  of  Equipment 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTKM:  Notice  of  EPA  certification  of 

equipment  provided  by  Detroit  Diesel 

Corporation. 

s jMMAf?v:  Today's  Federal  Register 
;.„:.!.t:  announces  EPA's  decision  to 
certify  equipment  to  the  0.10  g/bhp-hr 
standard  for  the  Urban  Bus  Retrofit/ 
Rebuild  Program.  The  equipment  is 
provided  by  the  Detroit  Diesel 
Corporation  (DDC) 

DDC  submitted  to  EPA  a  notification 
of  intent  to  certify  equipment,  in 
materials  signed  July  16.  1997.  pursuant 
to  the  program  regulations  at  40  CFR 
Part  85.  Subpart  O  On  November  6. 
1997.  EPA  published  a  notice  in  the 
Federal  Register  that  the  DDC 
notification  had  been  received  and 
made  the  notification  available  for 
public  review  and  comment  for  a  period 
of  45  days  (62  P'R  60077).  EPA  has 
completed  its  review  and  the  Director  of 
the  Engine  Programs  and  Compliance 
Division  has  determined  that  it  meets  all 
requirements  for  certification 
Therefore.  EPA  certified  this  equipment 
in  a  letter  to  DDC  dated  April  6. 1998. 

The  equipment  consists  of  the  base 
engine  components  used  on  the  25% 
reduction  retrofit/rebuild  kit  certified  by 
DDC.  components  from  the  25%  retrofit 
catalyst  kit  certified  by  Engine  Control 
Systems.  Ltd.  (ECS)  and  a  TurboPac 
supercharger  system  supplied  by 
Turbodyne  Systems.  Inc.  that  supplies 
additional  air  for  combustion  during 
engine  acceleration 

The  kit  is  applicable  to  6V92TA  urban 
bus  engine  models  made  by  Detroit 
Diesel  Corporation  (DDC)  from  model 
years  1979  to  1989  and  equipped  with 
mechanical  unit  injectors  (MUl).  and 
may  be  used  immediately  by  transit 
operators  in  compliance  with  program 
requirements.  The  kit  would  be 
available  in  three  horsepower  levels 
(253.  277.  and  294). 

EPA  has  determined  that  this  DDC  kit 
complies  with  the  0.10  gram  per  brake 
horsepower-hour  (g/bhp-hr)  particulate 
matter  (PM)  standard  for  the  applicable 
engines.  EPA  has  not  determined  that 
DDC's  notification  complies  with  the 
life  cycle  cost  requirements  of  the 
program  regulations  because  no  life 
cycle  costs  were  supplied  with  the 
application. 


Today  s  Federal  RpRi.ster  notice  does 
not  trigger  anv  addiuuridl  program 
requirements  for  transit  operators.  The 
0.10  g/bhp-hr  PM  level  has  already  been 
triggered  for  all  engines  covered  by  this 
notification. 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it.  are  contained  in  Category 
XX-A  of  Public  Docket  A-93-42, 
entitled  "Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment.  "  This 
docket  is  located  at  the  address  listed 
below 

Additional  details  concerning  this 
certification,  the  DDC's  kit.  and 
responsibilities  of  transit  operators,  are 
provided  below 

DATES:  EPA  certified  this  equipment  in 
a  letter  to  DDC  dyted  .April  R.  1998. 
Today's  Federal  Register  notice 
announces  this  certification.  The  0  10 
g/bhp-hr  standard  was  triggered  on 
March  14.  1997  (62  PR  12166)  for  all 
engines  covered  by  this  certification. 
ADDRESSES:  The  DDC  notification,  as 
well  as  other  material  specifically 
relevant  to  it.  are  contained  at  the  U.S. 
Environmental  Protection  .Agencv  s 
Public  Air  Docket  A-93-42  (Clategory 
XX-A),  Room  M-1500.  401     M'   Street 
SW,  Washington,  DC  20460 

The  DDC  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it.  are  contained 
in  the  public  docket  indicated  above 
Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p  m  .  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2.  a  reasonable  fee  may  be  charged 
by  EIPA  for  copvin^;  (irxlki't  materials. 
FO«  FURTHER  INFORMATION  CONTACT: 
Anthony  Krb,  Eiiiiiiie  Programs  and 
Compliance  [)  \  :s;  ,  :    t,4i),ll i   l'  ,s 
Environmental  I'ror.'.  t.iin  Agem  \    401 
"M"  St.  SW.  Washington.  DC.  20460. 
Telephone:  (202!  Sf,4-q2'5q 
SUPPLEMENTARY  INFORMATION: 

L  Descnption  of  the  Certified  Kit 

The  certified  kit  described  in  today's 
Federal  Register  notice  is  provided  by 
DLX;  It  IS  certified  to  the  OK)  g/bhp-hr 
standard  but  does  not  comply  with  the 
applicable  life  cycle  cost  requirements 
of  the  program  No  cost  data  was 
provided  in  the  notification. 

The  certification  described  in  today's 
notice  applies  to  1979  through  1989 
model  year  DDC  6V92TA  engines  that 
are  equipped  vyith  mechanical  unit 
injectors  (MUT)  and  certified  to  federal 
emissions  standards  It  does  not  apply 
to  engines  certified  to  California 
emissions  standards  The  impact  of  this 
decision  on  transit  operators  is 
discussed  in  more  detail  in  the  "Transit 
Operator  Requirements"  section  below 
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The  kit.  described  further  below, 
consists  of  base  engine  components 
used  on  the  25%  reduction  kit  certified 
bv  DDC  earlier,  a  catalytic  exhaust 
muffler  supplied  by  Engine  Control 
Systems.  Ltd   (ECS),  and  a  TurboPac, 
supercharger  system  supplied  by 
Turbodvne  Systems,  Inc  that  supplies 
additional  combustion  air  during 
acceleration  The  kit  is  available  in  three 
horsepower  (hp)  ratings  (253.  277.  and 
294  hpl. 

For  retrofit  with  the  DDC  kit.  an 
engine  is  rebuilt  in  accordance  with 
standard  DDC  rebuild  procedures,  using 
specified  engine  components  This 
component  set  essentially  includes  the 
equipment  certified  by  EPA  to  provide 
a  25%  particulate  reduction  on  Oc:tober 
2.  1995.  at  60  FR  51472   These 
components  are  provided  in  two 
separate  sets  of  parts  The  first  set  of 
components  is  compnsed  of  newly 
manufactured  parts,  including  a  gasket 
kit,  air  inlet  hose,  cylinder  kits  (piston 
assemblies  and  cylinder  liners)  a  by- 
pass valve  and  a  truck  type  throttle 
delay  The  second  set  of  components 
includes  Reliabilt  "'"'^  remanufactured 
parts,  including  the  fuel  injectors, 
camshafts,  blower  assembly, 
turbocharger.  and  head  assemblies.  Kit 
usage  is  based  on  engine  rotation 
(nghthand  (RH)  or  lefthand  (LH)). 
engine  orientation,  right  bank  cam  gear 
mounting  (holt  or  nut),  and  engine 
power  output  based  on  injector  size 
The  only  difference  from  the  previously 
certified  equipment  according  to  DDC  is 
the  inclusion  of  a  truck-style  throttle 
delay,  adjustment  of  the  throttle  delay 
and  injector  timing  settings  to  improve 
dnveability.  Additionally,  the  cylinder 
kit  components  have  been  modified  to 
improve  durability. 

The  converter  is  the  same  size  and 
shape  as  the  catalylic  converter  muffier 
certified  bv  ECS  for  the  Urban  Bus 
Program  as  described  in  the  Federal 
Register  on  lanuary  6.  1997  (61  FR  7461. 
IS  a  direct  replacement  for  the  original 
equipment  muffler,  and  is  designed  to 
fit  the  specific  bus/engine  combination. 
The  use  of  diesel  fuel  that  has  been 
mixed  with  crankcase  oil  is  prohibited 
by  DDC, 

The  third  constituent  of  the  kit 
consists  of  an  electrically  powered 
superciiarger  system  which  is  supplied 
by  Turbodvne  Systems,  Inc.  This 
component  set.  referred  to  as  the 
TurboPac  ^^  supplies  additional  intake 
air  dunng  engine  acceleration  from  low 
engine  speeds  DDC  states  that  in 
addition  to  decreasing  PM  emissions 
and  visible  smoke  during  engine 
acceleration,  the  supercharger  also 
improves  engine  response  and  vehicle 
driveability  by  reducing  the  fuel 


modulation  during  acceleration  The 
basic  system  consists  of  a  supercharger 
blower,  a  diverter  valve,  a  boost 
pressure  sensor,  an  electrical  control 
box  and  power  cables,  and  a  throttle 
switch  for  detecting  the  start  of  the 
engine  acceleration  mode,  and  will  be 
supplied  in  two  kits.  One  includes  those 
components  common  to  all  installations 
and  a  second  kit  to  accommodate  the 
installation  requirements  of  the  various 
engine  and  vehicle  configurations. 

To  complete  an  engine  rebuild  two  (2) 
base  engine  component  kits,  one  (1) 
converter  muffler  kit.  and  two  (2) 
supercharger  kits  are  required.  The 
specific  kits  used  wall  depend  on  the 
engine/vehicle  combination. 

DDC  states  there  are  no  differences  in 
the  service  intervals  or  maintenance 
practices  for  the  base  engine  associated 
with  the  installation  of  the  upgrade  kit. 
The  converter/muffler  requires  no 
regularlv  scheduled  maintenance,  only 
an  occasional  cleaning  if  the  maximum 
back  pressure  of  the  exhaust  system  is 
exceeded.  The  supercharger  does  not 
require  scheduled  maintenance, 
however,  a  visual  inspection  for  air 
leaks  is  recommended  whenever  the 
engine  is  serviced 

Standard  procedures  as  described  in 
the  service  manual  for  92  Series  engines 
are  to  be  used  when  rebuilding  the  base 
engines  using  the  candidate  equipment. 
No  unique  rebuild  procedures  are 
required. 

Use  of  the  candidate  kit  is  restricted 
to  6V92TA  Detroit  Diesel  Corporation 
engines  manufactured  from  lanuarv- 
1979  through  Decem.ber  1989.  equipped 
with  mechanical  unit  fuel  injectors 
(MUI).  and  originally  certified  to  meet 
Federal  emission  standards  The 
required  fuel  is  low  sulphur  (005%  max 
bv  weight)  diesel  fuel,  either  number  1 
or  number  2.  Complete  rebuild  kits  will 
be  sold  by  DDC  through  normal 
distribution  channels 

Ml  of  the  testing  presented  by  DDC 
for  this  certification  was  conducted 
using  original  equipment  (OE)  parts, 
except  for  the  converter  muffler  and  the 
TurboPac  components.  EP.^  has  no 
assurance  that  engines  rebuilt  using 
parts  that  are  not  (OE)  would  comply 
with  the  0.10  g/bhp-hr  standard 
Therefore,  use  of  engine  parts  that  are 
not  the  specified  OE  parts  are  not 
covered  by  the  certification  described  in 
today's  Federal  Register  notice 

Pursuant  to  40  CFR  85. 1409.  DDC  will 
provide  a  lOO.OOO-mile  defect  warranty 
and  a  150,00G-mile  emissions 
performance  warranty  for  the  kit,  and  all 
of  its  components 

EPA's  certification  of  the  Engelhard 
CorporationsETX™  kit  (62  FR  12166; 
March  14,  1997)  triggered  the  0,10  g/ 


bhp-hr  standard  for  1979-1989  6V92TA 
MUI  engines.  That  kit  provided  the 
three  power  ratings:  253,  277,  and  294 
hp  that  are  included  in  this  certification. 
Consequently,  the  certification  of  the 
DDC  kit  described  in  today's  Federal 
Register  notice,  does  not  trigger  the  0.10 
g/bhp-hr  standard  for  engines  included 
in  the  certification, 

n.  Background  and  Basis  for 
Certification 

In  a  notification  of  intent  to  certify 
equipment,  composed  of  an  initial 
document  signed  July  16,  1997  and 
subsequent  documents.  DDC  applied  for 
certification  of  the  kit  under  the 
Environmental  Protection  Agency's 
(EPA)  Urban  Bus  Retrofit/Rebuild 
Program.  Engines  applicable  to  the 
certified  kit  are  6V92TA  urban  bus 
engine  models  made  by  Detroit  Diesel 
Corporation  (DIX])  from  model  years 
1979  to  1989  that  are  equipped  with 
mechanical  unit  injectors  (MUI)  and 
certified  to,  or  rebuilt  to,  comply  with 
federal  emissions  standards.  The 
certifier's  principal  place  of  business  is: 
Detroit  Diesel  Corporation.  13400  Outer 
Drive.  West,  Detroit.  Michigan  48329- 
4001. 

Using  engine  dynamometer  (transient) 
testing  in  accordance  with  the  Federal 
Test  Procedure  for  heavy-duty  diesel 
engines,  DDC  demonstrated  compliance 
with  the  0.10  g/bhp-hr  jjarticulate 
matter  (PM)  emissions  standard.  Engine 
dynamometer  data,  shown  below  in 
Table  A.  is  the  basis  for  the  certification 
approval  of  the  kit  when  used  on 
applicable  engines.  The  emissions  test 
data  is  part  of  DDC's  notification  of 
intent  to  certify,  which  is  available  in 
the  pubhc  docket  located  at  the  above- 
mentioned  address.  All  testing  was 
conducted  using  «2  low-sulfur  diesel 
fuel. 

Table  A. —Exhaust  Emissions 
Summary 


Gaseous  and  oarticu- 
late  tes: 


HO  „ 

CO 

NOx  

PM  

BSFC    

Smoke  Test: 
ACCEL  ..._ 

LUG  

PEAK  


^bhp-tw 


1989 

HDDE 

standards 


1.3  .. 

10.7 
0.60 


Standards 

20%  

15%  

50% 


€V92TA 

MUI 

with 
DDC  kit 


0.1 

0.4 

9.8 

0.091 

0.464 


3.3% 
2.5% 
42% 


•  Brace  Soecfic  fje'  C^nsjmptton  (BSFC) 
IS  measurea  in  units  ot  lD/tyip-^ir 


ZvoOO 
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by  DDC  IS  from  testing  a  i  •  "1 

Corporation  (DDC)  enKin«  modei 
6V92TA.  in  accordance  with  procedures 
set  forth  at  40  CFR  Part  86.  Subparts  N 
and  I  The  engine  model  was  tested  after 
being  equipped  with  the  DDC  kit.  The 
6V92  engine  was  tested  in  one 
horsepower  (hp)  rating:  277hp. 

The  data  of  Table  A  demonstrates  that 
the  test  engine,  when  rebuilt  with  the 
DDC  kit.  PM  emissions  are  less  than 
0.10  g/bhp-hr  and.  emissions  of 
hydrocarbon  (HC),  carbon  monoxide 
(CO).  NOx  and  smoke  opacity  are  within 
applicable  federal  standards. 

This  action  applies  a  PM  emiMions 
level  of  0.10  g/bhp-hr  to  all  1979 
through  1989  DDC  6V92TA  MUI  urban 
bus  engines,  when  properly  equipped 
with  the  DDC  kit  and  when  using  either 
diesel  hiel  »\  or  #2.  Table  B  lists  the 
applicable  engine  models  and 
certification  levels  associated  with  the 
(  ertifiration  announced  in  today's 
Federal  Register. 

Table  B.— Certification  Level  of 
DDC  Kit 


Engma 

modeis 

Engine  codes 

Certification 
PMIevfli 

1979-1989 
DDC 
6V92TA 
MUI 

AH  c«rtifwd  to 
meat  fed- 
eral emis 

SKXIS 

standards. 

OlOgtWip- 
rir 

All  engines  for  which  the  DDC  kit  is 
intended  to  apply  are  expected  to  meet 
the  O.IO  g/bhp-hr  PM  standard  because 
the  kit  instructs  the  rebuilder  to  replace 
all  emissions-related  parts  during  the 
rebuild  with  DDC  specified  parts 
included  in  the  kit.  install  the  converter 
muffler  and  install  the  TurboPac  system. 
The  engine-out  emissions  level 
(upstream  of  the  catalyst)  is  expected  to 
be  predictable  because  all  emission- 
related  parts  are  replaced  using  the  DDC 
spe<;ified  emissions-related  parts  and 
settings  of  the  kit.  As  demonstrated  by 
the  test  engine,  the  combination  of  the 
specified  parts,  the  specified  settings  of 
the  kit.  the  converter  muffler  and  the 
TurboPac  system,  result  in  a  PM  level 
less  than  0.10  g/bhp-hr. 

A  life  cycle  cost  analysis  is  necessary 
only  for  certification  of  equipment  that 
is  meant  to  trigger  a  program  emissions 
standard.  Certification  of  Engelhard 
Corporation  s  ETX'^^  i^jt  triggered  the 
O.U)  g/bhp-hr  standard  for  6V92TA  MUI 
engines,  and  made  available  kits  rated  at 
253.  277.  and  294  hp.  The  DDC 
certification  does  not  include  a  cost 
analysis  and  one  is  not  necessary  for 
this  certification.  DDC  states  that 


engines  equipptxi  vmiu  the  kit  will  have 
no  additional  maintenance  or  service 
requirements. 

Ill  Summary  and  Analjrsis  of 
Comments  and  Concerns 

Comments  were  received  from  five 
paftiM  in  response  to  the  Federal 
Kegiater  notice  of  November  6.  1997  (62 
FR  60077).  The  commenters  are  Johnson 
Matthey  Incorporated  (JMI).  Engelhard 
Corporation  (Engelhard),  the 
Washington  Metropolitan  Area  Transit 
Authonty  (VVMATA).  the  Maryland 
Department  of  Transportation  Mass 
Transit  Administration  (MTA).  and  the 
Milwaukee  County  Transit  System 
(MCTS).  JMI  and  Engelhard  provided 
extensive  comment.  fMI  is  a 
manufacturer  of  equipment  certified  to 
meet  the  0  10  g/bhp-hr  standard  for  the 
197»-1989  6V92TA  MUI  engines  (see  62 
FR  60079;  November  6.  1997). 
Engelhard  is  the  manufacturer  of 
equipment  certified  under  the  urban  bus 
program  that  triggered  the  0.10  g/bhp-hr 
standard  for  the  1979-1989  6V92TA 
MUI  engines  (see  62  FR  12166;  March 
14.  1997).  VVMATA.  the  MTA.  and  the 
MCTS  are  large  transit  bus  operators  in 
major  metropolitan  areas,  which  are 
subject  to  requirements  of  the  urban  bus 
program.  The  transits  provided 
generally  favorable  comments  on  their 
experience  with  the  equipment. 

Comments  or  issues  fell  into  the 
following  general  categories:  (A) 
applicability  of  the  kit;  (B)  description 
of  the  kit;  (C)  testing  demonstration  and 
documentation;  (D)  life  cycle  cost 
analysis;  (E)  warranty;  (F)  durabiUty. 
and  (G)  in-use  experience.  All 
correspondence,  comments,  and  other 
documentation  are  located  in  the  public 
docket  at  the  address  above. 

(Al  Applicability 

In  the  November  6.  1997  {  ptlcral 
Register  notice,  EPA  stated  that  the 
information  provided  in  DDCs 
notification  applied  to  6V92TA  DDC 
engines  manufactured  from  January 
1979  to  December  1989  equipped  with 
mechanical  unit  injectors  (MUI)  and 
originally  certified  to  meet  Federal 
emission  standards. 

In  comments  dated  December  19, 
1997.  Engelhard  stated  that  DDC  has 
failed  to  provide  information 
demonstrating  that  this  retrofit  system 
can  be  applied  safely  to  all  vehicles. 
Engelhard  commented  that  the  electrical 
charging  systems  of  urban  buses  can 
vary  by  make  and  design  and  asked  how 
can  we  be  sure  that  this  system  can  be 
installed  in  all  urban  buses  without  an 
assessment  of  the  charging  system  and 
information  on  the  stress  that  the  system 
that  the  DDC  system  will  place  on  the 


charging  system.  Additionally. 
Engelhard  commented  that  the 
Turbodyne  system  uses  a  high  speed 
motor  that  draws  over  300  amps  for  8 
seconds  while  the  bus  is  accelerating. 
This  will  dramatically  increase  the  load 
on  the  bus'  electrical  system  and  will 
cause  premature  wear  of  the  alternator, 
battery  and  electrical  systems  according 
to  Engelhard.  The  motor  that  Turbodyne 
uses  to  drive  the  compressor  can  also 
fail  Engelhard  asked  if  there  are  any 
durability  data  or  effective  life  data  for 
this  motor,  and  noted  that  because 
urban  buses  stop  and  start  continuously 
the  Turbodyne  system  will  be  operating 
during  a  large  portion  of  the  bus 
operating  time. 

According  to  Engelhard  this  system  is 
not  designed  to  operate  continuously 
and  the  urban  bus  appUcation  will 
require  it  to  operate  much  more 
frequently  than  it  is  designed  to  operate. 
DDC  needs  to  provide  information, 
demonstrating  that  it  is  reasonable  to 
expect  the  Turbodyne  system  will 
remain  operational  for  150.000  miles. 
Engelhard  commented  that  it  had 
thoroughly  tested  the  Turbodyne  system 
and  found  air  leaks  and  malfunctioning 
of  the  controller  system  occurred 
frequently.  In  its  comments  of  December 
19.  1997  JMI  states  that  the  Turbodyne 
system  appears  to  have  two  states:  on 
and  off.  Considering  the  performance 
cycle  of  a  typical  urban  bus.  this  system 
would  be  turned  on  every  time  a  bus 
would  pull  away  from  the  curb.  Since 
the  system  has  a  high  amperage  draw  on 
the  bus'  electrical  system  long  term  use 
could  prematurely  wear  out  the  battery 
or  starter  solemoid.  What  are  the  long 
term  impacts  on  the  life  to  the  electrical 
system?  Was  a  standard  bus  batter>7 
starter  system  used  in  the  test  cell?  How 
high  is  the  amperage  and  could  this 
require  modifications  to  the  bus" 
electrical  system?  Could  rewiring  be 
required  and  are  there  concerns  of 
shorts,  or  fire  hazards? 

In  response  to  these  comments.  DDC 
states  that  The  TurboPac  unit  is 
intended  to  compensate  for  the  inherent 
lag  in  the  engine  turbocharger  during 
rapid  accelerations  from  low  speed/light 
load  conditions.  During  these  periods 
the  TurboPac  operates  at  high  speed 
with  a  current  draw  of  approximately 
300  amps.  At  all  other  times  when  the 
engine  is  operational,  the  TurboPac  runs 
at  low  specfd  in  the  "standby  '  condition 
with  a  current  draw  of  about  10  amps. 
Accelerations  sufficient  to  trigger  high 
speed  TurboPac  operation  are  expected 
to  occur  quite  frequently  in  urban  bus 
applications.  However,  the  duration  of 
the  high  s{>eed  TurboPac  operation  is 
very  short.  The  system  limits  high  speed 
operation  to  a  maximum  of  eight 
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seconds  In  most  ca.ses  the  system 
returns  to  standby  operation  in  a  shorter 
period  of  time  after  a  preset  air  box 
pressure  has  been  achieved,  DDC  logged 
data  on  a  pilot  bus  installation  at  MATS 
in  Milwaukee  to  determine  the  real- 
world  duty  cycle  and  current  draw  of 
the  TurboPac  2500  The  bus  was  run  on 
a  citv  route  through  downtown 
Milwaukee  in  November  1997.  The  data 
logger  recorded  data  for  approximately 
eight  hours  in  one  second  intervals.  The 
data  analyzed  encompass  a  3  hour  time 
period  from  just  before  noon  to 
approximately  3:00  p  m   This  portion 
was  chosen  due  to  the  relatively  low 
idle  time  in  this  sample  and  the 
inability  of  the  software  to 
accommodate  additional  data   In  the 
evaluation,  when  off  it  was  assumed  to 
draw  10  amps  and  when  it  was  on  it  was 
assumed  to  draw  300  amps  The  data 
based  on  this  evaluation  indicates  that 
the  TurboPac  will  be  active  in  the  high 
speed  mode  approximately  10%  of  the 
time.  The  time  average  draw  is  about  35 
amps. 

DDC  states  that  in  order  to  operate  on 
a  dedicated  electrical  circuit,  unit  power 
is  taken  directly  from  the  battery,  so 
there  are  no  modification  necessary  to 
the  bus  elef:trical  system   A  500  amp 
fuse  IS  installed  on  the  circuit  to  the 
controller  to  protect  the  system  in  case 
of  a  short  DDC  began  field  trials  of  the 
retrofit  system  in  July  1997.  To  date, 
eight  (  ompiete  retrofit  units  have  been 
installed  in  buses  and  are  in  regular 
revenue  operation  at  four  major  U.S. 
transit  services  DDC  stated  that  there 
have  been  no  problems  with  the 
electrical  systems  or  batteries  on  these 
buses.  These  units  have  almost  40,000 
miles  of  customer  service  with  the  high 
mileage  unit  having  accrued  over  13,000 
miles  in  addition.  TurboPac  systems 
were  installed  on  two  buses  operating  in 
transit  service  One  of  these  units 
experienced  an  early  failure  of  a  hand 
assembled  prototype  controller  The 
other  bus  has  operated  over  18.000 
miles  with  no  failures  to  the  Turb)oPac 
system. 

DDC  states  that  the  in-use  evaluation 
program  has  not  revealed  any  problems 
with  leaks  Consequently,  no 
improvements  have  been  found 
necessary  to  reduce  leaks  Since  leaks 
have  not  been  a  problem,  DDC  has  not 
quantified  the  size  of  leak  that  would  be 
sufficient  to  impair  performance.  With 
regard  to  the  Engelhard  comment 
concerning  system  leaks.  DDC 
commented  that  the  TurboPac  system 
which  Engelhard  evaluated  in  early 
1996  was  a  prototype  design.  In  this 
design,  the  TurboPac  and  the  engine 
turbocharger  compressor  were 
configured  in  parallel  and  a  diverter 


valve  was  placed  downstream  w  here  the 
two  flow  paths  merged  During 
TurboPac  operation,  the  valve  was 
positioned  to  permit  flow  from  the 
TurboPac  to  enter  the  engine  and  to 
block  off  flow  from  the  turbocharger. 
When  the  TurboPac  was  not 
operational,  the  valve  assumed  the 
opposite  position  In  some  early  units, 
the  diverter  valve  did  not  seal 
adequately  and  there  was  backflow 
through  the  turbocharger  during 
TurboPac  operation  which  resulted  in 
reduced  system  performance  The 
current  system  has  been  completely 
redesigned  to  alleviate  this  problem 
The  TurboPac  and  engine  turbocharger 
are  now  in  a  series  arrangement  A 
check  valve  is  placed  downstream  of  the 
TurboPac  and  allows  the  engine  to  draw 
its  intake  air  either  from  the  TurboPac 
or  directly  from  the  engine  air  cleaner. 
The  check  valve  has  been  shown  to  seal 
adequately  and  prevent  backflow  during 
TurboPac  operation  DDC  noted  that  the 
check  valve  operates  in  a  relatively  low 
pressure  zone  compared  to  the  earlier 
diverter  valve  which  was  exposed  to  the 
full  pressure  supplied  by  the 
turbocharger 

Additional  batteries  or  larger  capacity 
alternators  have  not  been  installed  in 
any  of  the  pilot  units  and  there  have 
been  no  problems  with  the  electrical 
system.  DDC  states  that  because  the 
electrical  connections  for  the  TurboPac 
system  are  independent  of  the  bus 
electrical  system,  it  is  not  necessary  to 
rewire  electrical  systems  on  buses.  No 
fires  or  electrical  shorts  are  expected 
and  none  have  been  reported  during  the 
pilot  installations  DDC  does  not  expect 
any  negative  impacts  on  the  long  term 
viability  and  integrity  of  bus  electrical 
systems.  Dunng  emission  testing 
electrical  power  for  the  TurboPac  was 
batter  supplied 

DDC  has  stated  that  the  Delco-Remy 
50dn  alternator  rated  at  270  or  300  amps 
is  the  standard  in  the  transit  industry 
and  IS  the  only  alternator  that  DDC 
offered  with  the  6V-92  transit  engines. 
DDC  cannot  state  that  no  ether 
alternator  is  or  could  be  used  on 
affected  transit  buses,  but  does  state  that 
the  use  of  another  type  alternator  would 
be  extremely  rare  Delco-Remy  provided 
a  statement  that  the  50dn  alternator  is 
an  approved  candidate  for  use  with  the 
DDC:  kit.  It  further  states  that  the  50dn 
charging  system  is  designed  to  operate 
at  full  capacity  and  that  electrical 
demand  bevond  the  alternators  capacity 
will  not  adversely  affect  the  alternators 
performance,  reliability  or  durability. 

Based  on  the  above  discussion  and 
the  responses  provided  by  DDC 
concerning  the  comments,  EPA  finds  no 
clear  evidence  that  the  DDC  system  is 


inadequately  designee  to  operate  on  tne 
urban  bus  engines  to  which  it  applies. 
Further,  the  m  use  evaluation  program 
has  demonstrated  the  abihty  to  operate 
without  adversely  effecting  the  bus 
electrical  systems.  Therefore,  EPA  can 
find  no  reason  based  on  the  above 
comments  not  to  grant  certification  of 
this  kit.  EF.^  hirther  notes  that  DDC  is 
required  to  provide  a  100,000  mile 
defect  warrant\  and  150.000  mile 
emissions  performance  warranty  for  the 
DDC  kit  and  all  of  its  cornponents. 

JNil  commented  that  a  Turbodyne 
representative  stated  publicly  at  APTA's 
IVban  Bus  Retrofit/Rebuild  P»rogram 
Panel  session  in  Nashville,  TN  in 
August  1997.  that  Transit  buses  with 
routes  that  would  require  the  TurboPac 
to  operate  more  than  30%  of  the  time 
would  not  be  good  candidates  for  using 
this  system  to  reduce  PM  levels  below 
0.1  g/bhp-hr.  JMI  noted  that  this  was  not 
referenced  in  the  notice  of  intent  to 
certify  and  asked  if  this  statement  is  still 
accurate?  What  data  is  available  to 
substantiate  DEXVTurbodyne's  claim 
and  is  industry  be  informed  of  this 
comment?  In  response.  Turbodyne 
provided  information  in  letters  dated 
February  23  and  February  27.  1998  that 
during  the  August  1997  APTA  Bus 
Maintenance  Workshop  in  Nashville,  a 
transit  operator  commented  that  the 
TurboPac  on  his  routes  "would  be  on  all 
the  time."  The  Turbodyne 
representative  replied  that  he  would  not 
recommend  the  "TurboPac  for 
applications  that  exceeded  30%  high- 
speed duty  cycle.  The  ceiling  of  a  30% 
duty  cycle  was  based  on  the  assumption 
that  the  bus  alternator  would  not  have 
sufficient  excess  capacity  for  this  type  of 
duty  cycle.  Excess  alternator  capacity  is 
a  direct  function  of  the  accessory  load 
and  alternator  rating.  In  citing  an 
example,  a  270-amp  system  with  a  total 
electrical  load  including  the  accessories 
of  fighting  and  air  conditioning  would 
be  160  amps.  The  excess  alternator 
capacity  in  this  situation  would  be  110 
amps  Assuming  a  10%  duty  cycle,  this 
system  would  have  more  than  sufficient 
excess  alternator  capacity  to  meet  the 
average  current  draw  from  the  TurboPac 
of  35  amps 

However,  if  a  hypothetical  duty  cycle 
of  40%  were  to  exist,  the  TurboPac 
would  require  a  time-average  draw  of 
140  amps  and  in  this  scenario  the 
alternator  would  need  to  be  upgraded 
before  the  TurboPac  would  be 
appropriate.  Turbodyne  stated, 
however,  that  duty  cycles  that  exceed 
30%  are  not  expected.  In  practice, 
Turbodyne  stated  it  would  be  very  hard 
to  envision  a  scenario  that  would 
demand  30%  high  speed  operation  for 
more  than  a  few  minutes.  However. 
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DDC:/Turbodyne  will  analyze  and  make 
recommendations  for  any  situation  in 
which  the  operator  believes  the  vehicle 
electrical  system  capacity  may  be  in 
question. 

(Bl  Description  of  the  DDC  Kit 

In  its  comments  Engelhard  asked  how 
DDC  will  ensure  that  hiture  rebuilds 
using  this  kit  will  use  a  new  catalyst 
and  not  an  existing  catalyst.  Will  all 
parts  be  purchased  from  DDC?  What  is 
the  price'  Will  the  catalyst  be  different 
from  the  standard  ECS  25%  catalyst? 
Will  the  catalyst  be  labeled  as  part  of  the 
DEX:  kit?  Can  DDC  ensure  catalysts  are 
not  swapped  between  buses?  In 
response.  DDC  states  that  a  converter 
muffler  will  be  part  of  each  rebuild  kit. 
Complete  kits  will  be  sold  by  DDC 
through  normal  distribution  channels.  It 
will  not  be  possible  to  purchase  a 
complete  rebuild  kit  without  a 
converter/muffler  assembly  included. 
Swapping  of  catalysts  between  buses 
should  not  be  an  issue  since  a  new 
catalyst  is  provided  with  each  kit.  The 
converter  muffler  which  will  be 
included  in  the  DDC  rebuild  kits  are 
supplied  by  Engine  Control  Systems, 
LTD  (ECS)  and  are  identical  to  the  ECS 
converter/mufflers  certified  to  provide  a 
25%  reduction  in  PM  emissions  on  DDC 
engines  on  January  6.  1997  as  referenced 
earlier,  The  catalyst  will  be  labeled  with 
an  ECS  serial  and  model  number. 
Pricing  Information  on  the  catalyst  was 
not  provided  as  this  kit  is  not  being 
certified  within  the  cost  ceiling 
requirements. 

In  its  comments,  JMl  asked  how  many 
superchargers  are  actually  installed  on 
the  engine?  What  are  the  physical  space 
requirements  for  the  supercharger(s)? 
Will  there  be  adequate  space  for  the 
superchargerls)  on  all  engines  and  why 
are  two  base  engine  component  kits 
required? 

DDC  indicates  that  one  TurboPac 
Supercharger  unit  is  required  for  each 
installation.  However,  the  equipment 
will  be  supphed  in  two  kits,  one 
containing  components  required  for  all 
installations  and  a  second  which 
includes  those  components  needed  to 
accommodate  the  installation 
requirements  of  the  various  engine  and 
vehicle  configurations.  With  regard  to 
the  space  issue.  DDC  indicates  that  it 
has  performed  pilot  installations  on 
eight  different  buses  which  represent 
five  different  configurations  and  all 
have  had  adequate  space  to  mstall  all  kit 
components  According  to  DDC.  these 
configurations  represent  over  60%  of 
the  MUI  buses  in  operation.  The 
remaining  designs  have  been  reviewed 
by  DDC  and  found  to  be  similar. 


jMi  and  tngelhard  commented  that 
the  DDC  instructions  for  installation  tell 
the  installer  to,  "provide  support  to  the 
TurboPac  as  required."  JMI  asked  what 
support  is  required  and  if  the  TurboPac 
is  not  supported  as  required  does  this 
negate  the  warranty?  Engelhard  asked  if 
this  means  that  additional  support  of 
the  unit  is  necessary  to  prevent  damage 
to  it  or  to  keep  it  from  contacting  other 
engine  components.  Engelhard  also 
expressed  the  concern  that  the 
directions  for  installation  of  the 
Turt)odyne  TurboPac  are  insufficient  to 
ensure  proper  installation  and  operation 
of  the  system.  Engelhard  further  noted 
that  the  instructions  require  the 
assembler  to  "mount  the  controller  in 
the  engine  compartment.  The  location  of 
the  controller  must  be  in  a  position 
which  will  allow  connection  of  the 
motor  leads  directly  to  the  TurboPac. 
The  location  should  provide  easy 
connection  to  the  engines  starter  and  in 
a  location  which  will  receive  adequate 
air  circulation."  Engelhard  asked  what 
is  adequate  air  circulation?  Engelhard 
asked  if  heat  would  damage  the 
controller  and  whether  the  unit  needs  to 
be  shielded? 

In  regard  to  the  support  concerns, 
DDC  states  that  the  motor  and 
compressor  weigh  16.5  pounds  and  will 
need  to  be  properly  supported.  There 
are  mounting  holes  on  the  unit  to  which 
the  bracket  can  be  attached.  In  the  pilot 
installations,  either  the  transit  property 
or  the  DDC  distributor  has  fabricated  a 
simple  bracket  to  support  the  unit.  DDC 
will  provide  installation  instructions  in 
the  assembly  and  installation  manual 
provided  with  each  kit  to  assist 
maintenance  personnel  in  selecting 
appropriate  support.  DDC  states  that  if 
the  equipment  is  not  properly  installed, 
damage  to  the  TurboPac  due  to  faulty 
support  is  not  warrantable.  DDC  states 
that  support  failure  will  not  damage  the 
engine  biacause  the  location  of  the  motor 
and  compressor  is  sufficiently  away 
from  the  engine  and  does  not  require 
contact  of  any  kind  with  the  engine 
components.  DDC  states  that  extreme 
heat  would  damage  the  controller. 
Therefore,  the  controller  will  be  located 
away  from  exhaust  system  components, 
preferably  in  a  area  where  air  can 
circulate  around  it.  It  is  not 
recommended  that  the  electronic 
controller  be  shielded.  DDC  will  provide 
guidance  on  locating  the  controller  in 
the  installation  instructions  that  are 
provided  with  each  kit.  EPA  finds  that 
based  on  the  pilot  installation 
experience  cited  by  DDC  and  its  review 
of  remaining  designs,  the  guidance 
provided  by  DDC  in  its  installation 
instructions  should  be  adequate  to 


properly  support  and  locate  the  kit 
components.  EPA  further  notes  that 
failure  of  kit  components  which  are 
installed  according  to  DDC  instructions 
will  be  covered  under  the  warranty 
provisions. 

Engelhard  commented  that  DDC  did 
not  provide  a  component  list  for  the 
retrofit  engine  and  stated  that  the  list  is 
necessary  for  comparison  of  the  parts 
used  in  a  standard  rebuild  to  the  DDC 
retrofit  kit.  Engelhard  asked  if  the  truck 
check  valve  was  installed  on  the  test 
engine  and  whether  it  will  be  included 
in  the  DDC  retrofit  kit?  In  response  DDC 
provided  information  that  the  build  list     . 
for  the  test  engine  corresponds  to  "new 
part  kit  ■  number  23522349  and 
"reliabilt  kit"  number  R3518035 
included  in  Parts  List  Number  3  of  the 
notification;  TurboPac  kits  as  defined  in 
Parts  List  Number  5  and  converter 
muffler  part  number  600O-O05D  as 
shown  in  Parts  List  Number  6  also  in 
the  notification.  The  check  valve  is 
integral  to  the  throttle  delay  assembly 
and  was  included  in  the  "new  part  kit" 
on  the  test  engine. 

fMI  commented  that  the  DDC 
application  states  that  "the  throttle 
delay  was  set  for  optimum  vehicle 
driveability."  JMI  questioned  how  you 
adjust  for  optimum  vehicle  driveability 
in  the  engine  test  cell?  Was  the  throttle 
delay  changed  to  account  for  the  faster 
response  of  the  engine  with  the 
TurboPac?  If  not,  what  is  the  rationale 
behind  this  decision?  In  response.  DDC 
stated  that  the  throttle  delay  is  a 
dashpot  device  which  delays  the 
movement  of  the  injector  rack  to  the  full 
fuel  position.  The  setting  dimension 
controls  the  rack  position  at  which 
delays  are  incurred,  A  higher  numerical 
setting  dimension  results  in  the  rack 
being  further  from  the  full  fuel  position 
and  results  in  more  delay  and  poorer 
driveability.  The  minimum  numeric 
setting  dimension  positions  the  rack 
closest  to  the  full  fuel  position  before 
any  delay  is  incurred.  This  results  in  the 
minimum  delay  and  the  best 
driveability.  During  development  testing 
for  the  retrofit  system,  DDC  determined 
that  the  O.lOg/bhp-hr  PM  level  and 
acceptable  engine  smoke  opacity  could 
be  achieved  with  the  minimum  throttle 
delay  setting  of  0.490  inches.  The  orifice 
through  which  the  oil  is  purged  during 
engine  acceleration  is  the  same  for  both 
truck  and  bus  throttle  delays.  The  truck 
throttle  delay  has  a  smaller  fill  hole 
which  slows  the  fill  rate  of  the  oil  in  the 
throttle  delay  body.  Bus  throttle  delays 
have  a  larger  fill  hole  to  provide  a  more 
rapid  fill.  The  use  of  the  retrofit  system 
has  shown  that  the  more  rapid  fill  of  the 
bus  throttle  delay  is  no  longer  required 
to  achieve  0.10  g/bhp-hr  PM  and 
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acceptable  smoke  control.  Therefore,  a 
truck  type  throttle  delay  was  specified 
in  order  to  provide  improved 
driveability. 

JMI  commented  that  in  the 
notification  DIX;  states  that.  "Pursuant 
to  40  CFR  Section  85.1406(e).  *    *   * 
does  not  alter  or  render  inoperative  any 
feature  of  the  on-board  diagnostic 
system  incorporated  by  the  engine 
manufacturer."  JMI  asked  what  type  of 
diagnostic  systems  are  incorporated  on 
MUI  engines?  In  response,  DDC  states 
that  MUI  engines  are  not  equipped  with 
a  computer  which  can  store  problem 
codes  that  can  be  used  later  by  a  ser\'ice 
technician  to  diagnose  an  engine 
problem.  The  reference  statement  was 
provided  by  DDC  as  part  of  the  standard 
format  for  notifications  of  intent  to 
certify  under  the  urban  bus  retrofit^ 
rebuild  program. 

(c)  Testing 

JMI  commented  that  the  notification 
started  that  the  rebuilt  engine  for  the 
test  program  was  originally  a  1984 
engine  but  it  doesn't  state  that  the 
engine  was  rebuilt  to  a  1984 
configuration  prior  to  testing.  What  was 
the  configuration  of  the  baseline  engine 
and  IS  It  consistent  with  the  claims 
made  by  DDC  Engelhard  commented 
that  DDnC  has  not  included  a  baseline 
test  for  comparison  with  the  proposed 
retrofit  kit  and  that  this  data  is 
necessary  to  verify  that  the  equipment 
being  installed  on  the  engine  does  not 
affect  engine  performance  or  fuel 
economy 

EPA  notes  that  DEXi:  did  not  perform 
baseline  testing  for  this  notification. 
Under  the  urban  bus  retrofit/rebuild 
program  baseline  testing  is  required 
when  certification  is  requested  within 
specified  life  cycle  cost  limitations.  In 
such  cases,  baseline  testing  is  needed  to 
demonstrate  equipment  impact  on  fuel 
economy  and  associated  life  cycle  costs. 
EPA  does  not  require  baseline  testing 
when  demonstrating  compliance  with 
the  0,10  g/bhp-hr  PM  standard  when 
certification  with  life  cycle  cost 
requirements  is  not  requested  and  if  all 
applicable  engines  are  to  be  converted 
to  the  test  engine  configuration  during 
retrofit/ rebuild.  In  view  of  the  fad  that 
this  certification  is  not  being  made 
within  life  cycle  cost  limits,  and  all 
converted  engines  will  be  retrofit  to  the 
test  engine  configuration,  baseline 
testing  is  not  required  for  this 
certification. 

Prior  to  performance  of  the  emissions 
test,  the  test  engine  was  rebuilt  using 
the  DDC  kit.  DDC  stated  that  the  test 
engine  was  in  a  post-rebuild 
configuration  which  is  not  related  to  a 
particular  model  year.  However,  DDC 


noted  that  the  test  engine  was 
mechanically  similar  to  a  1989 
configuration. 

JMI  commented  that  DDC  stated  in  the 
notification  that  the  2 "7  hp  rating  was 
chosen  because,  "it  represents  the 
engine  injector  combination  on  which 
the  candidate  equipment  will  be  used," 
JMI  commented  that  this  statement  is 
understandable  if  DDC  is  certifying  only 
277  hp  engine  kits.  However,  the  DEKH 
application  also  claims  0  10  g'bhp-hr 
PM  levels  for  253  hp  and  294  hp  engine 
kits  JMI  asked  what  FTP  test  date  is 
available  to  demonstrate  that  this 
technology  is  effective  on  253  hp  and 
294  hp  engine  JMI  stated  that  the  EP.A 
should  require  DDC  to  demonstrate  that 
they  can  attain  0,10  g-'bhp-hr  level  for 
these  two  horsepower  ratings  before 
including  them  in  DDC  s  application 

Additionally,  Engelhard  commented 
that  DDC  has  not  tested  the  worst  case 
engine  for  its  system.  The  Turbodyne 
system  is  designed  to  force  additional 
air  into  the  intake  before  the  standard 
turbocharger  can  spool  up  .According  to 
Engelhard,  it  is  the  amount  of  air 
supplied  during  acceleration  that  allows 
better  combustion  which  reduces  the 
particulate  emissions  dunng 
acceleration.  The  amount  of  air  supplied 
is  critical  for  obtaining  PM  reduction. 
The  emissions  data  supplied  by  DDC  is 
for  a  277  hp  engine,  Engelhard  states 
that  to  meet  the  0,10  g/l^hp-hr  level,  the 
Turbodyne  system  will  have  to  supply 
more  air  for  a  294  hp  engine  However, 
DDC  has  provided  no  lustifir^tion  or 
data  demonstrating  that  the  device  is 
large  enough  to  accommodate  the  air 
flow  requirements  of  the  294  hp  engine. 
This  requirement  is  supported  bv  the 
fact  that  DIXi:  uses  a  different  tu.'-bo  with 
a  higher  A/R  ratio  for  the  294  hp  engine 
than  the  277  hp  engine 

DDC  stated  that  it  selected  the  277  hp 
engine  rating  for  certification  testing 
because  this  is  the  rating  most 
commonly  used  in  transit  bus 
operations,  DDC  agrees  that  the  294  hp 
engine  will  require  more  airflow  than  an 
engine  rated  at  277  hp  when  both 
engines  are  operating  at  their  respective 
full  rated  power.  DDC  also  points  out 
that  the  TurboPac  is  not  intended  to 
deliver  the  full  airflow  requirements  of 
the  engine.  The  purpose  of  the  TurboPac 
is  to  provide  additional  air  during 
engine  accelerations  to  compensate  for 
the  lag  of  the  engine  turbocharger.  and 
its  air  supply  performance  is  the  same 
for  all  engines  regardless  of  power 
rating.  DDC  states  that  an  engine  at  the 
294  hp  rating  is  capable  of  injecting 
more  fuel  than  an  engine  at  the  277  hp 
rating,  but  the  difference  m  fueling  is 
small.  The  294  hp  rating  has  a  peak 
torque  of  875  Ib-ft  at  1200  rpm  while  the 


277  hp  rating  has  a  peak  torque  of 
880lb-ft  at  1000  rpm.  At  1200  rpm,  full 
load,  under  steady  state  conditions,  the 
294  hp  rating  delivers  71.0  Ib/hr  of  fuel 
vs.  68.5  ib/hr  for  the  277  hp  engine. 
DEX:  notes  that  this  is  only  a  3.6% 
difference.  DDC  has  not  measured 
fueling  differences  for  the  two  ratings 
during  rapid  accelerations,  but  because 
the  throttle  delay  limits  fueling  to  some 
fraction  of  the  full  rack  fueling,  the 
fueling  difference  during  acceleration 
would  be  somewhat  less  than  the  steady 
state  difference.  Since  the  fueling 
difference  is  small,  DDC  beheves  the 
TurboPac  will  pirovide  sufficient 
supplementary  air  to  provide  adequate 
particulate  control  with  the  294  hp 
engine. 

EPA's  urban  bus  certification 
requirements  for  heavy-duty  urban  bus 
diesel  engines,  40  CFR  85.1406  (a)(2)(i) 
states    The  test  engine  used  must 
represent  the  worst  case'  with  respect 
to  particulate  emissions  of  all  those 
engine  configurations  for  which  the 
retrofit/ rebuild  equipment  is  being 
certified.  The  worst  case  engine 
configuration  shall  be  the  engine 
configuration  having  the  highest  engine- 
out  particulate  matter  emission  levels, 
when  properly  maintained  and  used. 
prior  to  installation  of  the  retrofit/ 
rebuild  equipment."  Based  on  available 
information,  it  is  not  clear  whether  an 
engine  rated  at  253  hp,  277  hp,  or  294 
hp  would  have  significantly  different 
exhaust  emissions  or,  which  would 
represent  the  worst  case  for  this 
certification  decision. 

EPA  believes  that  a  comparison  with 
the  criteria  for  selecting  test  engines 
under  EPA  s  new  engine  certification 
program  is  relevant.  ElPA's  new  engine 
certification  requirements  for  heavy- 
duty  diesel  engines.  40  CFR  §  86.090-24 
(b)(3)(ii)  for  test  engine  selection  state 
...   .   •  vvithin  each  combination,  the 
engine  that  features  the  highest  fuel  feed 
per  stroice,  primarily  at  the  speed  of 
maximum  rated  torque  and  secondarily 
at  rated  speed,  will  usually  be  selected" 
for  a  test  engine  In  a  facsimile  dated 
March  7,  1998,  DDC  provided 
information  on  the  fuel  feed  rate  for 
each  hp  at  maximum  rated  torque.  That 
information  shows  that  the  fuel  feed  per 
stroke  for  the  277  hp  engine  clearly 
exceeds  the  253  hp  at  maximum  rated 
torque  (88.8  mm/stroke  vs.  77.4  mm/ 
stroke)  With  regard  to  the  294  hp 
engine.  DDC.  has  provided  information 
that  the  fuel  feed  per  stroke  for  the  277 
hp  engine  is  virtually  identical  to  the 
fuel  feed  per  stroke  of  the  294  hp  engine 
at  maximum  rated  torque  188,8  vs  88.9 
mmstroke).  While  e  stnct  comparison 
of  tnis  data  indicates  that  the  277  hp 
engine  does  not  meet  the  "highest  fuel 
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feed  per  stroke"  criteria  as  stated,  it  is 
within  one-tenth  of  one  percent  of  the 
294  hp  rating  with  regard  to  this 
measuremont,  DDCs  March  27.  1998 
submission  has  been  placed  in  the 
docket  at  the  above  address. 

In  conjunction  with  the  discussion 
above  and  the  following  reasons.  EPA 
believes  that  the  6V92TA  engine 
equipped  with  the  DDC  kit  rated  at 
277hp.  is  acceptable  for  compliance  at 
the  253.  277  and  294  hp  ratings.  First, 
the  6V92TA  MUI  test  engine  is  clearly 
the  engine  model  for  which  DDC  is 
claiming  applicability  of  the  DDC  kit. 
Further,  the  hp  rating  of  the  certification 
is  the  most  popular  power  rating.  It  is 
therefore  the  most  representative  power 
rating.  Second,  it  is  consistent  with  the 
use  of  a  277hp  test  engine  by  [Ml  for 
certiTtcation  applicable  to  various  hp 
ratings  applicable  to  6V92TA  model 
engines  (see  62  FR  60079;  November  6. 
1997).  In  EPAs  approval  of  this  fMI 
certification  kit.  EPA  allowed  the 
certification  test  engine  at  the  277  hp 
rating  to  represent  additional  hp  ratings 
which  were  certified.  No  additional 
information  was  presented  by  JMI  or 
Engelhard  in  their  respective  comments 
relative  to  different  emission  levels  from 
the  various  ratings.  Lacking  such 
information  EPA  can  find  no  reason  to 
change  from  the  decision  made  in  the 
JMI  certification  to  allow  the  277  hp  test 
engine  to  represent  the  additional 
ratings  Additionally,  it  is  not  clear  that 
an  engine  of  the  DDC  rated  253  hp  or 
294  hp  would  have  significantly 
different  exhaust  emissions  from  the 
certified  test  engine.  Because  of  the 
above  noted  reasons,  and  consistent 
with  EPA's  decision  in  that  JMI 
certification.  EPA  finds  that  the  277  hp 
rating  is  acceptable  to  represent  the  253 
hp  and  the  294  hp  ratings  in  this 
certification.  EPA  retains  the  authority 
to  conduct  in-use  testing  of  any  certified 
equipment  for  compliance  with  the 
150.000  mile  performance  warranty  on 
all  certified  equipment. 

JMI  commented  that  the  test  data 
states  that  the  muffler  was  installed  6 
feet  from  the  turbocharger  exit.  JMI 
asked  if  this  is  the  way  it  will  be 
installed  in  the  buses.  JMI  noted  that  the 
converter  muffler  is  a  direct  bolt  on 
replacement  for  the  original  muffler. 
With  the  extreme  variation  in  diameter 
from  muffler  to  muffler,  how  many 
different  size  catalyst  elements  are 
used?  If  more  than  one.  which  one  was 
used  during  the  FTP  test?  If  only  one. 
the  EPA  should  require  DDC  to  provide 
assurances  that  the  catalyst  was  sized  to 
achieve  0.1  g/bhp-hr  PM  for  the 
complete  range  of  6V92TA  MUI  engines 
form  1979  to  1989. 


DDC  stated  that  the  converter  mufTler 
was  tested  at  a  location  of  six  feet  from 
the  turbocharger  outlet.  The  installation 
on  a  particular  urban  bus  will  vary 
baseo  on  the  original  muffler  location. 
DDC  tested  at  this  distance  as  most 
urban  bus  mufflers  are  installed  within 
this  distance  from  the  turbocharger  and 
chose  this  location  to  represent  a  worst 
case  in  terms  of  exhaust  temperature. 
EPA  accepts  the  placement  of  the 
converter  at  six  feet  from  the 
turbocharger  In  this  instance  and  notes 
that  EPA  has  accepted  this  distance  in 
previous  certification  approvals. 

DDC  stated  that  parts  nst  number  six 
in  the  notification  provides  a  listing  of 
the  different  converter/muffler 
configurations  that  will  be  used  The 
particular  converter/muffier 
configuration  used  to  generate  the 
emission  test  results  in  the  notification 
was  a  12  inch  by  23  inch  oval  cross 
section  design,  22  inches  in  length.  This 
unit  has  the  minimum  catalyst  volume 
of  the  different  converter/muffler 
configurations  that  will  be  used 
according  to  DDC  and  corresponds  to 
part  number  6000-005D  of  that  list. 

Engelhard  asked  how  the 
backpressure  was  set  for  emissions 
testing.  DDC  testing  was  performed  at 
Southwest  Research  Institute  in  San 
Antonio.  Texas.  With  a  standard  muffler 
installed  in  the  test  cell  exhaust  system, 
the  damper  was  closed  (with  the  test 
engine  at  rated  speed)  to  adjust  the 
backpressure  to  80%  of  the  specified 
maximum,  or  2  inches  of  mercury.  The 
standard  muffler  was  then  removed,  and 
the  catalyst  was  installed  in  its  place. 
Certification  testing  was  conducted 
without  changing  the  position  of  the 
throttling  valve.  The  resulting 
backpressure  was  2.7  inches  of  mercury 
with  the  catalyst  installed.  Engelhard 
asked  where  did  the  original  muffler 
come  from  and  is  it  a  bus  muffler?  The 
muffler  was  provided  by  the  testing 
facility  and  was  selected  to  represent  an 
urban  bus  muffler. 

(D)  Life  Cycle  Cost  Analysis 

Engelhard  commented  that  DDC  has 
not  provided  a  life  cycle  cost  calculation 
for  this  retrofit  equipment.  Engelhard 
noted  that  this  is  extremely  important 
due  to  the  complexity  of  the  installation 
required  for  the  Turbodyne  system,  the 
potentially  expensive  maintenance  of 
the  system,  the  detrimental  effect  of  the 
huge  electrical  demand  of  the 
Turbodyne  system  on  the  buses 
charging  system,  and  the  increased  fuel 
consumption  of  the  Turbodyne  system. 
Engelhard  corrmiented  that  this 
information  is  needed  so  bus  companies 
can  make  a  valid  assessment  of  this 
technology's  cost  effectiveness.  DEXZ's 


application  also  did  not  include  prices 
or  installation  costs  for  any  of  the 
retrofit  kits.  JMI  also  commented  on  the 
cost  of  the  DDC/Turbodyne  kit.  It  asked 
about  the  labor  costs  to  install  the  DDC/ 
Turbodyne  system  because  the  addition 
of  a  supercharger  is  over  and  above 
what  is  done  during  a  standard  rebuild. 
Are  there  any  f>eriodic  maintenance 
requirements  that  would  inc:rease  the 
cost  of  the  system'  What  is  the  impact 
of  the  DDC/Turbodyne  technology  on 
fuel  consumption?  Should  a  fuel 
penalty  be  assessed? 

As  stated  earlier.  DDC  has  not 
provided  fife  cycle  cost  information  in 
conjunction  with  this  notification.  Such 
a  cost  analysis  is  necessary  for 
certification  of  equipment  that  is  meant 
to  trigger  a  program  emissions  standard. 
Certification  of  Engelhard  Corporation's 
ETXTM  kit  triggered  the  0.10  g/bhp-hr 
standard  for  6V92TA  MUI  engines,  and 
made  available  kits  rated  at  253,  277, 
and  294  hp.  The  DDC  certification  does 
not  include  a  cost  analysis,  and  one  is 
not  necessary  for  this  certification.  DDC 
states  that  engines  equipped  \\  ith  the  kit 
will  have  no  additional  maintenance  or 
service  requirements  and  the  system 
will  not  have  a  detrimental  impact  on 
the  electrical  system  as  discussed 
earlier  Based  on  the  field  installations 
to  date.  DDC  estimates  that  the 
installation  of  the  TiirboPac  unit  will 
average  an  additional  eight  hours  of 
labor  beyond  the  labor  associated  with 
a  standard  rebuild   Huvvev.er.  this  figure 
could  varv  depending  on  the  specific 
installation  requirements.  No  claims 
have  been  made  by  DDC  with  regard  to 
the  impact  of  this  system  on  fuel 
economy  and  the  impact  of  this  system 
on  fuel  economy  is  undetermined.  No 
specific  information  on  fuel  economy 
impact  was  provided  in  the  comments. 
EPA  notes  that  it  is  not  appropriate  to 
assess  a  fuel  economy  penalty  in  a 
certification  that  does  not  contain  life 
cycle  cost  information  With  regard  to 
fuel  consumption,  the  brake  specific 
fuel  consumption  (BSFC)  measured 
during  emission  testing  of  the  DDC  kit 
was  0.464  Ib/bhp-hr  In  testing 
conducted  for  the  three  notifications  for 
0.1  g/bhp-hr  PM  certification  for 
6V92TA  MUI  engine  models  that  EPA 
has  received  to  date,  the  BSFC  measured 
during  emission  testing  after  the 
installation  of  the  retrofit/ rebuild  kits 
has  been  between  0.438  and  0.471  lb/ 
bhp-hr. 

JmI  asked  if  there  are  any  components 
or  ancillarv  parts  that  are  required  in 
order  to  install  the  DDC/Turbodyne 
system  that  are  not  included  on  any  of 
the  parts  lists  included  with  DDC's 
application?  If  so.  what  are  the 
additional  costs  associated  with  these 
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parts?  In  response.  DDC  states  that  the 
parts  list  in  the  application  does  not 
include  the  electrical  wire  (16  AWG  and 
00  cable),  and  some  nuts  and  bolts.  DDC 
states  that  it  believes  these  are  standard 
items  commonly  available  in  bus  repair 
facilities.  Total  cost  for  all  of  these  parts 
IS  estimated  by  DDC  to  be  between  $20 
and  $40,  depending  on  the  length  of  the 
00  cable  No  additional  batteries  or 
other  changes  are  required  to  the  battery 
charging  system.  No  rewinng  of  the  bus 
electrical  system  is  needed  according  to 
DDC. 

(E)  Warranty 

Engelhard  commented  that  DDC  does 
not  provide  any  coverage  for  damage 
resulting  to  other  engine  components, 
such  as  the  charging  system,  due  to  the 
installation  of  its  retrofit  kit.  In 
response.  DDC  notes  that  field 
evaluations  have  not  resulted  in  any 
failures  to  bus  charging  or  electrical 
systems.  Neither  DDC  nor  Delco-Remy 
anticipate  that  use  of  the  TurboPac 
system  will  increase  failure  rates  of  the 
vehicle  charging  and  electrical  systems 
Standard  warranty  coverages,  if  not 
expired,  will  remain  in  effect  for  any 
failures  which  may  occur  in  these 
systems.  DDC  will  not  provide 
additional  warranty  coverage  for  these 
systems.  Based  on  the  review  of 
comments  and  the  in-use  pilots.  EPA  is 
not  award  of  any  damage  to  other 
components  as  a  result  of  the 
installation  of  this  equipment  and  does 
not  see  reason  not  to  approve  this 
certification  If  significant  m-use 
problems  were  to  develop,  EPA  can  take 
action  and,  ultimately,  has  authority  to 
decertify  equipment. 

(F)  Durability 

JMI  commented  that  DDC  stated  in  its 
notification;  "The  cylinder  kit 
components  were  modified  to  improve 
durability."  JMI  expressed  concerns  that 
changes  to  any  parts  of  the  cylinder  kits 
could  result  in  increased  soot  formation 
in  the  oil  or  increased  oil  consumption. 
JMI  further  questioned  what  the 
modifications  were,  how  will  they  be 
made,  who  will  make  them,  how  DDC 
will  control  uniformity  and  quality, 
whether  the  change  was  made  for  all  92 
series  engines  or  just  the  engines  with 
the  kit  and  whether  the  parts  will  be 
made  available  on  a  nationwide  basis 
Engelhard  commented  that  though 
durability  data  is  not  a  requirement  of 
the  Urban  Bus  regulation,  the  EPA  has 
required  verification  of  durability  and 
data  supporting  the  claim  that  the 
system  will  last  150.000  miles. 

In  response  DDC  stated  that  the 
primary  change  in  the  cylinder  kit  is  the 
elimination  of  a  "J-relief"  groove.  The  J- 


relief  was  a  machining  process  to  the 
lower  side  of  the  bottom  compression 
ring  groove  which  was  designed  to 
relieve  any  pressure  build-up  between 
the  upper  and  lower  compression  rights. 
The  change  to  the  piston  eliminates  the 
machining  operation  DDC  states  that 
this  change  has  no  affect  on  the 
combustion  process,  and  will  have  no 
affect  on  generation  of  soot  during  the 
combustion  process.  According  to  DDC 
the  change  was  made  stnctlv  to  improve 
the  durability  of  the  lower  compression 
ring.  The  changes  have  been 
incorporated  in  the  cylinder  kits  used  to 
service  all  DDC  ^ries  92  engines, 
whether  used  to  service  truck,  bus.  or 
nonroad  engines  The  new  piston  domes 
are  also  used  on  production  engines. 
Therefore,  the  parts  are  subiect  to  the 
same  quality  control  as  any  other  DEXZ 
production  or  service  part  The  new  kits 
are  available  worldwide  through  DDCs 
distributor  network. 

EPA  is  concerned,  in  general,  with 
equipment  durabiUty,  and  believes  that 
certifiers  will  want  to  evaluate  the 
durability  of  their  equipment  m  order  to 
minimize  their  liability  resulting  from 
the  emissions  defect  and  performance 
warranties  However,  program 
regulations  do  not  require  a  durability 
demonstration.  EPA  believes  that  DDCs 
explanation  does  not  indicate  a 
durability  concern  with  the  equipment 
certified  in  today's  notice,  and  therefore, 
does  not  provide  sufficient  basis  to  deny 
certification  on  these  grounds  EPA  has 
the  authority  to  conduct  in-use  testing 
of  certified  equipment  to  determine 
compliance  with  the  requirements  of  the 
program.  In  addition,  equipment 
certifiers  must  provide  a  100,000  mile 
defect  warranty  and  a  150,000  miles 
emissions  performance  warranty  on  all 
certified  equipment 

(G)  In-Use  Experience 

The  Washington  Metropolitan  Area 
Transit  Authority  (W^MATA),  the 
Maryland  Department  of  Transportation 
Mass  Transit  Administration  (MTA), 
and  the  Milwaukee  County  Transit 
System  (MCTS)  provided  favorable 
comments  on  the  DIX  system.  WMATA 
noted  that  one  DDC  kit  was  installed  on 
September  17,  1997  and  that  WMATA 
has  not  encountered  any  installation  or 
servicing  problems  with  the  engine  and 
there  have  been  no  failures.  The  MTA 
commented  that  it  has  installed  the  DDC 
kit  and  it  has  performed  "flawlessly," 
The  MCTS  commented  that  it  has 
installed  five  DDC  kits  The  first  kit  was 
installed  in  September  1997  To  date, 
MCTS  has  not  experienced  "any' 
electrical  component  problems  on  the 
buses.  By  electrical  problems,  MCTS 
stated  it  meant  any  alternator,  regulator. 


battery,  or  winng  problems.  MCTS 
commented  that  it  experienced  "one" 
TurboPac  electrical  turbo  motor  failure 
early  in  the  test  process.  MCTS 
commented  that  the  DDC  kit  is  reUable 
but  that  it  was  too  early  in  the  process 
to  determine  if  there  are  any  fuel  or 
power  increases. 

rV.  Certification 

The  Agency  has  reviewed  the 
notification  of  intent  to  certify  and  other 
information  provided  by  DDC,  along 
with  comments  received  from  interested 
parties,  and  finds  that  the  DDC  kit 
described  above: 

(1)  Complies  with  the  particulate 
matter  exhaust  emissions  standard  of 
0.10  g/bhp-hr.  without  causing  the 
applicable  engine  families  to  exceed 
other  exhaust  emissions  standards; 

(2)  Will  not  cause  an  unreasonable 
nsk  to  the  public  health,  welfare,  or 
safety; 

(3)  Will  not  result  in  any  additional 
range  of  parameter  adjustability;  and. 

(4)  Meets  other  requirements 
necessary  for  certification  under  the 
Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses  (40 
CFR  Sections  85. 1401  throuch  85.1415). 

Therefore,  todays  Federal  Registar 
notice  announces  certification  of  the 
above-described  DDC  kit  for  use  in  the 
urban  bus  retrofit/rebuild  program  as 
discussed  below  in  section  V 

V.  Transit  Operator  Responsibilities 

Today's  Federal  Register  notice 
announces  certification  of  the  above- 
described  DDC  kit,  when  properly 
applied,  as  meeting  the  0.10  g/bhp-hr 
particulate  matter  standard  of  the  Urban 
Bus  Retrofit/Rebuild  Program. 

In  a  Federal  Register  notice  dated 
March  14,  1997  (62  FR  12166),  EPA 
announced  certification  of  a  retrofit/ 
rebuild  kit  produced  by  the  Engelhard 
Corporation  (the  ETX^m  kit).  That 
certification  means  that  urban  bus 
operators  using  compliance  program  1 
must  use  equipment  certified  to  the  0.10 
g/bhp-hr  standard  when  rebuilding  or 
replacing  applicable  1979  through  1989 
model  year  DDC  6V92TA  MUI  model 
engines  after  September  14,  1997.  The 
certified  DDC  equipment  described  in 
today's  notice  may  be  used  by  operators 
m  compliance  with  the  0.10  g/bhp-hr 
standard.  Operators  using  compliance 
program  2  having  applicable  engines 
may  use  the  certified  DDC  kit  and  claim 
the  certification  PM  level  from  Table  B 
above,  when  calculating  their  Fleet 
Level  Attained  (FLA).  Under  program  2. 
an  operator  must  use  sufficient  certified 
equipment  so  that  its  actual  fleet 
emission  level  complies  with  the  target 
level  for  its  fleet. 
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As  mentioned  above,  certification  of 
the  Engelhard  ETXtm  kit  triggered  the 
0.10  g/bhp-hr  standard  for  applicable 
1979-1989  6V92TA  MUI  engines.  That 
kit  provides  three  power  ratings:  253. 
277.  and  294  horsepower  DDC  will 
offer  the  DDC  kit  in  these  three  power 
ratings  as  well:  253.  277.  and  294hp. 

Engines  of  urban  buses  certified  to 
meet  California  emissions  standards  are 
not  applicable  to  the  DDC  kit  discussed 
in  today's  Federal  Register  notice. 
Additionally,  the  0.10  g/bhp-hr  PM 
standard  is  not  triggered  for  engines 
certified  to  meet  California  emission 
standards.  Operators  of  such  urban 
buses,  who  choose  to  comply  with 
program  I .  are  not  required  to  use 
equipment  certified  to  the  0.10  g/bhp-hr 
PM  standard  until  the  standard  has  been 
triggered  for  such  engines.  Operators  of 
urban  buses  having  engines  certified  to 
meet  California  emission  standards,  and 
who  choose  to  comply  with  program  2. 
may  not  use  the  DDC  kit  described  in 
today's  notice  to  meet  program 
requirements. 

As  stated  in  the  program  regulations 
(40  CFR  85.1401  through  85  1415). 
operators  must,  beginning  fanuary  1. 
1995.  maintain  records  for  each  engine 
in  their  fleet  to  demonstrate  that  they 
are  in  compliance  with  the  requirements 
of  the  Urban  Bus  Retrofit/Rebuild 
Program.  These  records  include 
purchase  records,  receipts,  and  part 
numbers  for  the  parts  and  components 
used  in  the  rebuilding  or  urban  bus 
engines. 


Dated:  May  5.  1998. 
Richard  D.  WilM>n. 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Acid  Ram  Provisions 

agency:  Environmental  Protection 
Agency.  / 

action:  Notice. 

SUMMARY:  EPA  today  announces  the 
jiioicaiion  of  allowances  to  small  diesel 
refineries  for  desulfuhzation  of  fuel 
during  1997  The  eligibility  for  and 
calculation  of  allowances  to  small  diesel 
refineries  is  in  accordance  with  Section 
410(h)  of  the  Clean  Air  Act. 
implemented  at  40  CFR  part  73.  subpart 

r, 

FOR  fURT.HER  INFORMATION  CONTACT: 

Kathy  BarylskJ,  EPA  Acid  Rain  Division 
(62041).  401  M  St..  SW.  Washington  DC; 
telephone  (202)  564-9074:  or  the  Acid 
Rain  Hotline  at  (202)  564-9620 
Electronic  copies  of  this  rulemaking  and 
technical  supp>ort  documents  can  be 
accessed  through  the  Acid  Rain  Division 
website  at  vv-w-v  eoa  cov'acidrain. 

SUPPLEMEN'AR'    NFORMATION:  EPA'S 

Acid  Rain  Program  was  established  by 
Title  rv  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  to  reduce 


a(.id  ram  m  ttu-  i  ontinental  United 
States.  The  .•\t:id  Rain  Program  will 
achieve  a  .SO  percent  rfediK:tion  in  sulfur 
dioxidt'  ;S()j  emissions  from  utilitv 
units  Ttie  .SO;  reduction  program  is  a 
flcxihle  iiiarli.et-based  approach  to 
environmental  management  As  part  of 
this  approai  h.  EPA  allocates 
"allowances"  to  affected  utility  units 
Each  allowance  is  a  limited 
authorization  to  emit  up  to  one  ton  of 
SO;.  At  the  end  of  each  calendar  year 
each  unit  must  hold  allowances  in  an 
amount  equal  to  or  greater  than  its  SO; 
emissions  for  the  vear   Allowances  may 
be  bought,  sold,  or  transferred  between 
utilities  and  other  interested  parties. 
Those  utilitv  units  whose  annual 
emissions  nn-  ,;kei\  to  exceed  their 
allocations  mav  install  control 
technologies  or  switch  to  cleaner  fuels 
to  reduce  SO2  emissions  or  buy 
additional  allowances 

Section  410(h)  of  the  Clean  Air  .Xct 
provides  allowances  for  small  diesel 
refinenes  that  desulfunze  diesel  fuel 
from  October  1,  1993  through  r)ec:ember 
31,  1999.  Small  refineries  are  not 
otherwise  affected  hv  the  Acid  Ram 
Program  and  do  not  need  the  allowances 
to  comply  with  any  prrtvision  of  tfie 
Clean  Air  Act.  Thus,  the  allowances 
serve  as  a  financial  benefit  to  small 
diesel  ir-nnfries  desulfunzinn  diesel 
fuel. 

The  follov\  in^  tat)le  lists  allowances  to 
be  allocated  to  eligible  refineries  for 
desulfurization  of  diesel  fuel  during 
calendar  year  1997. 


Refwiar 


Refmery/tocation 


Allocation 


OgWMtOH 

C«nex    ^ 

Fronttar  ....„,. 
Giant  .„^...,.., 


Flyiog  J _ 

Laurai,  Montana  

Chayanne.  Wyomng  . 

Cinba 

Qimt „ 


HoNy 


Hunt  

Inland  R«fin«ng 

Kem 

La  Qlorta 

Lton  

Paramount 

Pennzoil  ...„...„, 

Pride 

Sinclair 


Navaio 

Montana  „... 

Tuscaloosa.  Alabama  

Woods  Cross.  Utah 

BakarsfWd.  California  

Crown  Refinery,  Tytef.  Texas 

El  Dorato  

Paranxxiot,  California  


U.S.  Oil  &  Retimng 

Witco 

Wyoming  Refirang  . 


RasvWa 

Abilene.  Texas  

Uttia  America  „ 

Sndalr.  Wyoming  

Tulsa,  OMahoma  

Tacoma,  Washington 

Golden  Bear  

Denver.  Colorado 


1304 

1500 
1500 
1500 

1151 
1469 

1420 

y?9 

1402 

757 

'SCO 

1500 

1500 

1282 

1500 

487 

1226 

1500 

1500 

1500 

1072 

66 

691 


A  total  of  27,656  allowances  are 
allocated  to  17  reRners.  which  produced 


55,111  thousand  barrels  of  desulfurized 


diesel  fuel.  These  allowances  have  a 
compliance  year  of  1998. 
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Requests  for  allowances  for 
desulfurization  during  1998  are  due  no 
later  than  April  1,  1999.  Allowances 
allocated  in  1999  will  have  a 
compliance  year  of  1999. 

Dated  May  7,  1998. 
Edward  Callahan. 

Acting  Director.  Officp  of  Atmospheric 
Programs 

IFR  Dcx,   98-12848  Filed  5-1  V98.  8  45  am! 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

•  •        •        •        • 

DATE  &  TIME:  Tuesday,  May  19.  1998  at 
10:00am 

Pt-ACE:  999  E  .Street.  NW  ,  Washington 
DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g.  §  438(b).  and  Title  26. 
U.S.C. 

Matters  concerning  parlicipation  in 
civil  actions  or  proceedings  or 
arbitration 

Internal  personnel  rules  and 
procedures  or  matters  afferting  a 
particular  employee. 

*  •         •         •         * 

DATE  &  TIME:  Wednesday,  .May  20.  1998 
at  10:00  am 

PLACE:  999  E  Street.  NW  .  Washington, 
DC  {Ninth  Floor) 

STATUS:  This  hearing  will  be  open  to  the 
public 

MATTER  BEFORE  THE  COMMISSION:  Perot 
'96.  Inc  , 

DATE  a,  TIME:  Thursday.  May  21,  1998  at 
10:00  am 

PLACE:  999  E  Street.  N'W.  Washington, 
DC  (Ninth  Floor), 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public 

tTEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1998-07: 
Pennsylvania  Democratic  Party  by  CM 
Tartaglione.  .Acting  Chairman 

,'\dyisorv  Opinion  1998-08:  Iowa 
[)emocratic  Party  by  Michael  Peterson. 
Chairman 

■Advisory  Opinion  1998-09:  New 
.Mexico  Republican  Party  by  John 
Dendahl,  Chairman 

Petition  for  Rulemaking  on  Qualified 
.Nonprofit  Corporations  Draft  Notice  of 
Disposition 

.Administrative  Matters. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Hams.  Press  Officer 
Telephone:  (202)  694-1220 
Marjorie  W.  Elmmons, 

Secretary-  of  the  Commission 

IFR  r>K.  98-13018  Filea  5-12-98.  12:34 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  .Advisory 
Committee  Act,  the  Departanent  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Same  National  Committee  on  Vital  and 
Health  Services  (NCVHS)  Executive 
Subcommittee 

Times  and  Dates  900  am  -5:00  p.m.,  Mav 
21    1998 

Place  Conterence  Rixirr.  503  A    .Hut)er  H 
Humphrey  Building,  20t)  Intleperulenre 
.Avenue  SW  .  Washington,  DC  20201. 

Status:  Open 

Purpose  The  Executive  Subcommittee  will 
hold  a  work  planning  session  on  May  21,  In 
addition  to  reviewing  the  status  of  current 
work  plans  and  activities,  the  Subcommittee 
will  plan  future  priorities  and  activities  and 
consider  future  work  plans  and  schedules 
The  Subcommittee  also  wii;  plan  the  agenda 
for  t.'ir-  June  16-17  meeting  of  the  full 
t.ommittee 

Contact  Person  for  More  Information 
Substantive  information  as  well  as  an  agenda 
for  the  meeting  and  a  roster  of  committee 
members  may  'be  obtained  by  visiting  the 
\CVHS  website  (http://aspe,os, dhhs.gov/ 
ncvhs).  where  an  agenda  will  be  posted  prior 
to  the  meeting  You  may  also  call  James 
Scan  Ion,  NCV'HS  Executive  Staff  Director, 
Office  of  the  .Assistant  Secretary  for  Planning 
and  Evaluation   DHHS  Room  440-D, 
Humphrey  Building,  200  Independence 
.Avenue  SW  ,  Washington  DC  20201, 
telephone  (202)  690-7100,  or  Manorie  S. 
Greenberg,  Executive  Secretarv  .  NCVHS. 
NCHS,  CDC,  Rrwm  1100  Presidential 
Building,  6.525  Belcrest  Road,  Hyattsville, 
.Maryland  20782   telephone  i30l)  436-7050. 

Note:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
prt)f:edures  for  enU^nce  to  the  Hutwrt  H. 
Humphrey  Building  h\  non-government 
employees  Thus,  individuals  without  a 
government  identification  card  may  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting  room 

Dated   Mav  b    1998 
James  Scanlon, 

Director.  Division  of  Data  Policy. 
(FR  Doc.  98-12762  Filed  5-13-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Confo'  a^c 
Prevention 

CDC  Advisory  Committee  on  HfV  and 
STD  Prevention,  Notice  ot  Chanef 
Renewal 

This  gives  notice  under  the  Federal 
Advisor)  Committee  Act  (Pub,  L,  92- 
463)  of  October  6. 1972.  that  the  CDC 
Advisory  Committee  on  HIV  and  STD 
Prevention  of  the  Department  of  Health 
and  Human  Services,  has  been  renewed 
for  a  2-year  period  beginning  May  12, 
1998.  through  May  11,  2000, 

For  further  information,  contact 
Ronald  O,  Valdiserri,  M.D,,  M.P.H,, 
Deputy  Director,  National  Center  for 
HIV,  STD.  and  TP  Prt-vpntion.  CDC, 
1600  Clifton  Rnbc  \F    N'.,s  E-07, 
Atlanta,  Georgia  30333,  phone  404-639- 
8002.  fax  404-639-8600,  e-mail 
rovl@cdc.gov. 

Da'eu   Mrt\  "    ■  ^Q8, 
John  i    Burckhardt 

"^  ;  X  ""  '  '^iiagement  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  98-12826  Filed  5-13-98;  8:45  am] 
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DEPARTMENT  OF  HEALTh  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Contro-  anc 
Prevention 

Safety  and  Occupational  Hea!t^  Stjdv 
Section:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  follov^ing  committee 
meeting: 

Name:  Task  Group  Session  of  the  Safety 
and  Occupational  Health  Study  Section 
(SOHSS),  National  Instimte  for  Occupational 
Safety  and  Health  (NIOSH). 

Time  and  Date:  8  a.m.-5:30  p.m..  August 
5-7.  1998. 

Place:  Embassy  Suites  Hotel,  1900 
Diagonal  Road,  Alexandria,  Vii;ginia.  22314, 

Stofus:  Open  8  a.m. -8:30  am  August  5. 
1998:  Closed  830  a.m.-5:30  p.m.  August  5, 
1998;  Closed  8  a.m. -5:30  p.m  August  6. 
1998:  Closed  8  a.m.-5:30  p.m  August  7, 
1998. 

Purpose:  A  Task  Group  of  the  SOHSS  will 
review,  discuss,  and  evaluate  grant 
application(s)  received  m  response  to  the 
sponsoring  Institute's  numbered  solicitations 
as  follows  Request  For  Application  Number 
98044  entitled.  "Implementation  of  the 
National  Occupational  Research  Agenda 
(NORA),"  which  pertains  to  broad^b—ed 
research  endeavors  outlined  as  follows  (a) 


^t.HOH 
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Causal  res«arch  to  identify  and  mvastigate 
the  relationships  betwmn  hazardous  working 
conditions  and  associated  cxicupatlonal 
disaaM  and  iniury:  (b)  the  nature  and 
magnitude  of  special  risk  factors  experienced 
by  older  and/or  minority  workers;  (c) 
methods  research  to  develop  more  sensitive 
means  of  evaluating  hazards  at  work  sites; 
and  (d)  evaluations  of  the  effectiveness  of 
new  approaches  or  cumbiitations  of 
techniques  such  as  control  technologies  and 
personal  protective  equipment,  work 
organization  changes,  worker  participation 
programs,  and  training  in  reducing  or 
eliminating  traumatic  infuries  and  work 
related  musculoskeletal  injuries. 

Request  For  Application  Number  98030 
entitled.  "Occupational  Radiation  and 
Energy-Related  Health  Research  Grants," 
which  pertains  to  research  endeavors 
outlined  as  follows 

(a)  Raaaarch  to  identify  and  investigate  the 
relationships  between  health  outcomes  and 
occupational  exposure  to  radiation  and  other 
hazardous  agents:  (b)  epidemiological 
methods  research  relevant  to  energy-related 
occupational  health  research,  and  (c) 
research  related  to  assessing  occupational 
exposures.  The  focus  of  proposed  rwearch 
should  reflect  the  following  topical  areas. 
emphasizing  field  research:  (1)  Retrospective 
exposure  assessment;  (2)  radiation 
measurement  issues;  (3)  non -cancer 
morbidity  and  mortality  outcomes;  (4)  meta- 
analysis and  combined  analysis 
methodologies;  (51  uncertainty  analysis;  (6) 
effects  of  measurement  error  on  risk 
estimates:  (7)  studies  of  current  workers:  and 
(8)  risk  communication  and  worker  outreach. 

It  is  the  intent  of  NIOSH  to  support  broad- 
based  research  endeavors  in  keeping  with  the 
Institute's  program  goals  as  outlined  above 
which  will  lead  to  improved  understanding 
and  appreciation  for  the  magnitude  of  the 
aggregate  health  burden  associated  with 
occupational  injuries  and  illnesses.  It  is 
anticipated  that  research  funded  will 
promote  these  program  goals 

Matters  To  Be  Discussed:  The  meeting  will 
convene  in  open  session  from  &-4):30  a.m.  on 
August  5.  1998.  to  address  matters  related  to 
the  conduct  of  Study  Section  business.  The 
remainder  of  the  meeting  will  proceed  in 
closed  sessions.  The  purpose  of  the  closed 
sessions  is  for  the  Task  Group  to  consider 
safety  and  occupational  health  grant 
applications  related  to  the  cited  solicitation. 
These  portions  of  the  meeting  will  be  closed 
to  the  public  in  accordance  with  provisions 
set  forth  in  section  552(c)(4)  and  (6).  title  5 
US  Q.  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Pervis  C  Major.  Ph.D..  Scientific  Review 
Administrator.  Office  of  Extramural 
Coordination  and  Special  Projects.  Office  of 
the  Director,  NIOSH.  1095  Willowdale  Road, 
Morgantown,  West  Virginia  26505. 
Telephone  304/285-5979. 


Dated:  May  7.  1998 
|ohn  C  Bun  khanit. 

Acting  Dif'-i:  .    '•'   jiagement  Analysis  and 
Setvicaa  Office,  Centers  for  Disease  Control 
and  Prgvvntion  (CDC). 
(FR  Doc.  98-12825  Filed  5-13-98;  8:45  am) 

BttLMO  COOC  41«S-1«-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

f- txxj  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committee, 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTKM:  Notice. 

This  notice  annoiinces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA)  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  1,  1998.  8:30  a.m.  to  5:30 
p.m..  and  lune  2.  1998.  8  a.m.  to  5:30 
p.m. 

Location:  Gaithersburg  Hilton.  Grand 
Ballroom,  620  Ferry  Pkwy.. 
Gaithersburg.  MD. 

Contact  Person:  Karen  M.  Tempieton- 
Somers,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4090.  or 
FDA  Advisory  Committee  Information 
Line.  1-600-741-8138 (301-443-0572 
in  the  Washington.  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  June  1.  1998.  the 
committee  will  discuss:  (1)  New  drug 
application  (NDA)  20-892  AD  32 
(valrubicin  40  milligrams/milliliter). 
Anthra  Pharmaceuticals,  Inc.,  indicated 
for  the  treatment  of  refractory  carcinoma 
in  situ  of  the  urinary  bladder:  and  (2) 
NDA  supplement  20-449/S-005 
Taxotere®  (docetaxel)  for  injection 
concentrate.  Rhone-Folenc  Rorer 
Pharmaceuticals.  Inc.,  indicated  for  the 
treatment  of  patients  with  locally 
advanced  or  metastatic  breast  cancer 
who  have  failed  previous 
chemotherapy.  On  June  2.  1998.  the 
committee  will  discuss:  (1)  Biologies 
hcense  application  (BLA)  97-1325 
ONTAK"rM  (denileukin  diftitox) 
injection  (DABiav  IL-2).  Seragen.  Inc.. 


indicated  for  the  treatment  of  cutaneous 
T-cell  lymphoma  (CTCL):  and  [2]  SUA 
•upplement  2()-671/S— 004  Hyc;amtin® 
(•()p()te(  j)!'.  \'A\r  for  in!tw:tion. 
iiimthKliP.f  Bf*H.hain  FharmaLeuti(.als. 
indicated  for  the  st'<,ond-line  treatment 
of  patients  with  small  cell  lun^  cancer 

Procedure  Interested  persons  ma\ 
prssent  data,  informatioii,  or  views. 
orally  or  In  writing,  on  issues  pending 
before  the  CI !rTi:ii! tee  Written 
submissions  ;:m  »  \n<  rnadf  to  the  contact 
person  by  Ma \  .:.:    1'*mh   Oral 
presentations  fruin  the  public  will  be 
scheduled  between  approximately  845 
a.m.  and  9:15  a.m.,  on  lune  1,  1998.  and 
between  approximately  8  lli  am  and 
8.45  a.m..  on  June  2.  1998  Tune  allotted 
for  each  presentation  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  }>»>for>'  M.i\   !  s,  m^fl,  and  submit 
a  bnet  statenie:!'  ■  'f  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants   and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committm'  .\i\\  (5 
U.S.C.  app.  2). 

Dated:  May  7,  1998. 
Michael  A.  Frwdman. 
Deputy  Commissioner  for  Operations. 
(FR  Doc  9ft-12756  Filed  S-13-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  98O-0284] 

Guidance  for  Industry  on  Classifying 
Resubmissions  m  Response  to  Action 
Letters;  Availability 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Classifying  Resubmissions  in 
Response  to  Action  Letters  "  This 
guidance  explains  how  the  agency  will 
classify  resubmissions  of  new  drug 
applications  (NDAs)  and  license 
applications  (LA's)  and  specifies  the 
agency's  response  timeframes.  The 
guidance  also  recommends  procedure 
for  making  resubmissions. 
DATES:  Written  comments  may  be 
submitted  on  the  guidance  by  August 
12.  1998.  General  comments  on  the 
agency  guidance  documents  are 
welcome  at  any  time. 


Federal  Register/ Vol.  63.  No.  93/Thursday,  Mav   14,  1998    Notu 


2BB09 


ADDRESSES:  Copies  of  this  guidance  for 
industr\-  are  available  on  the  Internet  at 
http:  /www  fda.gov7c:der/guidance/ 
index  htm.  or  http:/  www  fda.gov/cber/ 
guidelines.htm.  Submit  written 
comments  on  this  guidance  to  the 
Dockets  Management  Branch  (HFD- 
305).  Food  and  Dnig  Administration. 
12420  Parklawn  Dr.,  rm    1-23. 
Rockville,  MD  20857  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  .After  the  comment  period, 
comments  may  be  submitted  to  one  of 
the  centers  at  the  address  below 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Lumpkin,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

002).  Food  and  Drug 

■^dmlnistratlon.  5600  Fishers  Lane. 

Rockville.  MD  20857.  301-594- 

5400, or 
Robert  A  Yetter,  Center  for  Biologies 

Evaluation  and  Re.search  (HFM-10). 

1401  Rockville  Pike.  Rockville,  MD 

20852-1448, 301-827-0373 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  for  industn,  entitled 
"Classifying  Resubmissions  in  Response 
to  .Action  Letters."  In  the  Prescription 
Drug  User  Fee  Act  of  1992  (PDUFAj. 
F'DA  committed  to  certain  user  fee 
performance  goals,  including  the  goal  of 
responding  to  an  applicants 
resubmission  of  an  original  NDA  or  LA 
in  6  months  or  less,  in  her  letter  to 
Congress  regarding  the  reauthorization 
of  PDUF.A  in  November  1997  as  part  of 
the  Food  and  Drug  .Administration 
ModerniMtion  Act  of  1997 
(Modernization  Act),  the  Secretar*'  of 
Health  and  Human  Services  committed 
VD.\  to  recognizing  two  classes  of 
resubmissions:  Class  1  and  Claai  2  This 
guidance  describes  the  classification  of 
resubmissions  as  Class  1  or  Class  2 
based  on  the  information  submitted  by 
the  applicant  in  response  to  the  action 
letter.  In  addition,  the  guidance 
specifies  the  percentages  of 
resubmissions  in  each  class  that  will  be 
reviewed  and  acted  upon  within  a 
certain  time  period  from  the  date  the 
resubmission  is  received  bv  FDA,  based 
on  the  fiscal  year  in  which  the 
resubmission  is  received. 

This  guidance  is  being  implemented 
immediately  without  prior  public 
comment  because  the  guidance  is 
needed  to  implement  the  Modernization 
Act.  However,  the  agency  wishes  to 
solicit  comment  from  the  public  and  is 
providing  a  90-day  comment  period  and 
establishing  a  docket  for  the  receipt  of 
comments 

This  guidance  is  Lssued  as  a  Level  1 
guidance  consistent  with  FDA's  good 


guidance  practices  (62  FR  8961. 
Februarv'  27,  1997).  It  represents  the 
agency's  current  thinking  on  classifving 
resubmissions  in  response  to  action 
letters  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FD.A  or  the  public.  An 
alternative  approach  ma>  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  mav  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  .Management 
Branch  (address  above)  Two  copies  of 
any  comments  are  to  be  submitted. 
except  that  individuals  may  submit  one 
copy   Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  The  guidance  and  received 
comments  are  available  for  public 
examination  m  the  Dockets 
Management  Branch  between  9  a  .t.  and 
4  p.m..  Monday  through  Friday. 

Dated   Mav  8   1998 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
fPR  Dor  98-12830  Filed  5-13-98:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-0282] 

Guidance  for  Industry  on  Submitting 
and  Reviewing  Complete  Responses  to 
ClinicaL  Holds;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  .Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 

availability  of  a  guidance  for  industry 
entitled  "Submitting  and  Reviewing 
Complete  Responses  to  Clinical  Holds." 
This  guidance  de.scribes  how  to  submit 
a  complete  response  if  an 
investigational  new  drug  application  is 
placed  on  clinical  hoid 
DATES:  Written  comments  mav  he 
submitted  on  this  guidance  document 
b\'  .August  12,  1998,  funeral  comments 
on  agency  guidance  documents  are 
welcome  at  any  time, 
ADDRESSES:  Copies  of  this  guidance  for 
industry  are  available  on  the  Internet  at 
h  ttp://www.fda, gov;  cder/gui  dance/ 
index. htm;  or  http:// www, fda,go\/cber/ 
guidelines, htm   Submit  written 
comments  on  this  guidance  to  the 
Dockets  Management  Branch  (HFD- 
105).  Food  and  Drug  .Administration, 


12420  Parklawn  Dr.,  rm  1-23.  Rockville. 
MD  20857  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  After  the  comment  p>eriod, 
comments  may  be  submitted  to  one  of 
the  centers  at  the  addresses  that  follow. 

FOR  FURTHER  INFORMATION  CONTACT: 
iMurra\  M.  Lumpkin.  Center  for  Drug 
Evaluation  and  Research  (HFD- 
002),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594- 
5400,  or 
Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research,  1401 
Rockville  Pike,  Rockville.  MD 
20852-1448.  301-827-0373. 
SUPPLEMENTARY  INFORMA-HON:  FDA  is 
announ(  mg  tne  o\  d;  .ti:).,j!)  of  a 
guidance  for  induslr)'  entitled 
"Submitting  and  Reviewing  Complete 
Responses  to  CUnical  Holds."  Section 
1 17  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Modernization  Act),  signed  into 
law  by  President  Clinton  on  November 
21,  1997.  provides  that  a  written  request 
that  a  clinical  hold  be  removed  shall 
receive  a  decision  in  writing,  specifying 
the  reasons  for  that  decision.  Mrithin  30 
days  after  receipt  of  such  request.  In 
addition,  the  agency  committed  to  user 
fee  performance  goals  incorporating  the 
same  response  time.  This  guidance 
describes  how  sponsors  should  submit 
responses  to  clinical  holds  so  that  they 
may  be  identified  as  complete  responses 
and  the  agency  can  track  the  time  to 
response. 

This  guidance  document  is  being 
implemented  immediately  vidthout  prior 
public  comment  because  the  guidance  is 
needed  to  implement  the  Modernization 
Act.  However,  the  agency  wishes  to 
solicit  comment  from  the  public  and  is 
providing  a  90-day  comment  p>eriod  and 
establishing  a  docket  for  the  receipt  of 
comments. 

This  guidance  for  industry  is  a  Level 
1  guidance  consistent  with  FDA's  Good 
Guidance  Practices  (62  FR  8961, 
February  27,  1997),  It  represents  the 
agency's  current  thinking  on  submitting 
complete  responses  to  clinical  holds.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  tiie 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

The  guidance  and  comments  received 
in  the  Dockets  Management  Branch 
(address  above)  are  available  for  public 
examination  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Ji.HlO 
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Dated   May  H.  l^ViH. 
WUliun  B.  Schulti. 
Deputy  Commissioner  for  Policy 
(FR  Doc.  98-12831  Filed  5-13-98;  8:45  ami 
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DEf'AMTMtN'    -'    HtA^:HAND 
HUMAN  SERVICES 

Health  Care  F.n,if>  mq  A,i'".nis!',T!ion 
(Docurrvent  idemillar   MCFA-R-229) 

Aqen   y  information  Collection 
Activities.  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collertions  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  an\ 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility  .and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Development  of 
an  Assessment  System  for  post  Acute 
Care;  Form  No    HCFA-R-229.  OMB 
#0938-0720;  Use:  The  Minimum  Data 
Set-  Post  Acute  Care  (MDS-PAC)  will  be 
used  to  establish  patient  case  mix 
groups  including  classes  of  patients  in 
the  rehabilitation  facility  for  the 
payment  system.  It  will  also  provide 
data  and  seek  input  from  the 
rehabilitation  industry  for  HCFA  to 
formulate  policy  and  promulgate 
regulations.  Frequency:  On  occasion: 
Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit. 
Not-for-profit;  Number  of  Respondents: 
10.465;  Total  Annual  Responses: 
10.465;  Total  Annual  Hours:  23,301. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above.  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group.  Division  of  HCFA 
Entarprise  Standards,  Attention:  John 
Rudolph.  Room  C2-26-17.  7500 
Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated:  May  5.  1998. 
fohn  P  Burks  m. 

HCFA  Beporis  Clearance  Officer.  Division  of 
HCFA  Enterprise  Standards.  Health  Care 
Financing  Administration 

IFR  Doc.  98-12786  Filed  5-13-98;  8:45  ami 
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Of PARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  F  nancing  Administration 

[Documetii  iden!!'i«r    hOA   250  through 
hCFA    2S4J 

I  !-n*»rgency  Cleerance   Public 
Information  Collection  Requirements 
Submitted  to  the  Office  ot  Management 
and  Budget  (OMB) 

AvjEnct.  iieidiii,  i^re  Financing 
Administration,  HHS 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  tenchnology  to 
mmimize  the  mformation  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Ad  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 


are  requesting  an  •■:  -rvifi.i  \  review 
because  the  coUe.  ■.    :;  <•'  '(us 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR.  Fart 
1320.  This  is  necessary  to  collect 
information  from  beneficiaries  on  health 
insurance  coverage  that  is  primary  to 
Medicare.  Collection  of  this  information 
allows  HCFA  to  identify  those  Medicare 
beneficiaries  who  have  other  group 
health  insurance  that  would  pay  before 
Medicare,  resulting  in  savings  to  the 
Medicare  Trust  Fund.  The  annual 
savings  from  the  Medicare  Secondary 
Payer  (MSP)  program  are  more  than  $3 
billion  per  year.  Emergency  approval  is 
needed  to  prevent  a  disruption  in  the 
information  collection  and  to  (  ontinue 
the  savings  to  the  Medicare  Trust  Fund. 
We  cannot  reasonably  comply  with  the 
normal  clearance  procedures  because 
public  harm  is  likely  to  result  because 
eligible  individuals  may  not  receive  the 
health  insurance  protections  under  the 
statute. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  15  working 
days  after  the  publication  of  this 
Federal  Register  notice,  with  a  180-da\ 
approval  (>enod  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  14  working  days  after 
the  publication  of  this  notice  During 
this  ISO-day  period,  we  will  publish  a 
sep>arate  Federal  Rej;ister  notice 
announcing  liie  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Requet,t 
Reinstatement.  Mrithout  change,  of  a 
previouiiy  approved  collection  for 
which  approval  has  expired; 

Title  of  Information  Collection- 
Medicare  Secondary  Payer  Infonrriation 
Collection  and  Supporting;  Regulations 
in  42  CFR  489.20; 

Form  Number:  HCFA-250  through 
HCFA-2545  (OMB  approval  #  09.38- 
0214); 

Use:  Medicare  Secondary  Payer  (MSP) 
is  essentially  the  same  concept  known 
in  the  private  insurance  industry  as 
coordination  of  benefits,  and  refers  to 
those  situations  where  Medicare  does 
not  have  primary  responsibility  for 
paying  the  medical  expenses  of  a 
Medicare  beneficiary   HCFA  contracts 
with  health  insuring  organizations, 
herein  referred  to  as  intermediaries  and 
carriers,  to  process  Medicare  (.lainis 
HCFA  charges  its  Medicare 
intermediaries  and  carriers  with  various 
tasks  to  detect  MSP  cases;  develops  and 
disseminates  tools  to  enable  them  to 
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better  perform  their  tasks;  and  monitors 
their  performance  in  achievement  of 
their  assigned  MSP  functions  Becau.se 
intermediaries  and  earners  are  also 
marketing  health  insurance  produtrts 
that  may  have  liability  when  Medicare 
is  secondary,  the  MSP  provisions  create 
the  potential  for  conflict  of  interest. 
Recognizing  this  inherent  conflict. 
HCFA  has  taken  steps  to  ensure  that  its 
intermediaries  and  carriers  process 
claims  in  accordance  with  the  MSP 
provisions,  regardless  of  what  other 
insurer  is  primary.  These  mformation 
collection  requirements  describe  the 
MSP  requirements 

Frf^quency  One  time  only; 

Affected  Public  Individuals  or 
Households, 

Sumber  of  Respondents:  14,204.000; 

Total  Annual  Responses   14.204.000: 

Total  Annua!  Hours  Requested 
773,240. 

•  42  CFR  4H9  20(f\— Third  Party 
Identification 

Identification  and  collection  of 
information  concerning  proper  payers 
during  the  admission  process  is  a 
common  business  practice  in  the  health 
care  field.  HCFA  hospital  reviews 
indicate  that  only  one  additional 
question  is  required  as  compared  with 
the  normal  admissions  process  for  non- 
Medicare  patients  In  addition,  manv 
hospitals  have  and  wil!  c:ontinue  to  reap 
significant  benefits  due  to  identification 
of  primary  payers  during  the  admission 
process.  This  relates  to  the  fact  that  a 
private  payers  rate  of  payment  is 
normally  based  on  a  percentage  of 
charges,  whereas  for  Medicare  patients 
the  hospital  receives  the  Medicare 
payment,  which  is  generally  an  amount 
paid  under  the  prospec:tive  payment 
,»  system. 

•  Initial  Enrollment  Questionnaire 
(lEQI—PL   103-432  Sec.  157 

The  lEQ  contractor  states  that  the 
average  number  of  lEQs  mailed  each 
calendar  year  is  1.903.960.  The  time 
required  to  complete  the  lEQ  is 
appro.ximatelv  15  minutes  per 
beneficiary.  Therefore,  the  burden  is 
1.903,960  X  15  minutes  =  475,990  of 
burden  hours  per  year.  The  total  burden 
is  773.240  hours  (297,250  +  475,990) 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained 

To  obtain  copies  of  the  supporting 
statement  and  anv  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCF,^'s  Web 
Site  address  at  http:/.'w'ww.hcfa.gov.'' 
regs/ prdact95.htm,  or  E-mail  your 


request,  including  your  address,  phone 
number,  OMB  number,  and  HCF'A 
doc;ument  identifier,  to 
Paperwork@hcfa.gov  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  requirements 
must  be  mailed  and'or  faxed  to  the 
designees  referenced  below  fourteen 
davs  after  the  publication  of  this 
Federal  Register  notice: 
Health  Care  Financing  Administration, 
Office  of  hiformation  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards.  Rooni 
C2-26-17.  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  Fax 
Number:  (410)  786-1415.  Attn:  Louis 
Blank  HCFA-250  through  HCFA-254 
and, 
Office  of  Information  and  Regulatory 
.\ffairs.  Office  of  Management  and 
Budget? Room  10235.  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number-  (202)  395-6974 
or  (202)  395-5167  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 

Dafpd  Mav  6.  1998, 
lohn  P  Burke  III, 

HCFA  Reports  Clearance  Officer,  HCFA, 
Office  of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc  98-12802  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-3888-NC] 

Medicare  and  Medicaid  Programs; 
Request  for  Public  Comments  on  the 
Quality  Improvement  System  tor 
Managed  Care 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Solicitation  of  comments;  notice 

of  public  meeting. 

SUMMARY:  The  Quality  Improvement 
System  for  Managed  Care  (QISMC)  is  a 
document  that  represents  the  best 
thinking  on  what  managed  care 
organizations  contracting  with  Medicare 
and  Medicaid  should  do  to  protect  and 
improve  the  health  and  satisfaction  of 
enrolled  beneficiaries  This  notice 
solicits  comments  on  the  review  cb-aft  of 
the  QISMC  document,  and  informs  the 


public  of  a  meeting  to  discuss  the 
quality  improvement  system  initiative. 
DATES:  We  request  that  comments  be 
submitted  on  or  before  May  26.  1998, 

Public  Meeting:  In  addition  to  seeking 
written  comments  from  the  public,  we 
will  hold  a  public  meeting  on  Tuesday, 
May  26,  1998,  from  8:30  a.m.  to  3:30 
p  m  «"  d  t 

ADDRESSES:  The  May  26,  1998  public 
meeting  will  be  held  in  the  Health  Care 
Financing  Administration  Auditorium 
at  7500  Security  Boulevard,  Baltimore, 
Maryland  21207.  (For  details,  see 
section  Ul  of  this  notice.) 

Mail  written  comments  (1  original 
and  3  copies)  to  the  following  address: 
Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  HCFA-3888-NC, 
P.O.  Box  26688.  Baltimore.  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses; 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW.,  Washington.  DC  20201, 
or 
Room  C5-09-26,  7500  Security 

Boulevard.  Baltimore.  MD  21244- 

1650 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  hcfa3888nc.hcfa.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Because  of  staffing 
and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  In  commenting,  please 
refer  to  file  code  HCFA-3888-NC. 
Comments  received  timely  will  be 
available  for  public  insp>ection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309--G  of  the 
Department's  offices  at  200 
Independence  Avenue.  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 
FOB  FURTMEP  INFORMATION  CONTACT: 
Brian  Agnew,  4.      ■"86-5Q64. 

SUPPLEMENTARY  INPORMA^'ON: 
I  Background 

The  QISMC  initiative  began  in  1996 
with  the  following  basic  goals: 

•  To  develop  a  coordinated  Medicare 
and  Medicaid  quality  oversight  system 
that  would  reduce  duplicative  or 
conflicting  efforts  and  send  a  uniform 
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message  on  quality  to  organizations  and 
consumers. 

•  To  make  the  most  efficient  use  of 
available  quality  measurement  and 
improvement  tools,  while  allowing 
sufficient  flexibility  to  incorporate  new 
developments  in  the  rapidly  advancing 
state  of  the  art. 

To  support  the  development  of 
QISMC.  HCFA  contracted  with  the 
National  Academy  for  State  Health 
Pobcy  to  produce  a  conceptual 
framework  for  a  unified  Medicare- 
Medicaid  quality  oversight  system,  a  set 
of  quality  standards  for  managed  care 
organizations,  and  interpretive 
guidelines  for  these  standards. 

The  National  Academy  for  State 
Health  Policy  gave  selected  individuals 
and  organizations  the  opportunity  to 
comment  on  a  review  draft  of  the 
QISMC  document  in  January  1998.  and 
the  breadth  and  depth  of  the  comments 
received  have  convinced  us  that  further 
investigation  is  necessary  before  we 
make  any  final  policy  decisions. 
Therefore,  we  have  decided  to  give  all 
interested  parties  an  opportunity  to 
comment  on  the  review  draft  of  the 
QISMC  document. 

At  this  time,  the  QISMC  standards  are 
not  binding  on  Medicare  and  Medicaid 
managed  care  organizations.  However, 
we  intend  to  draw  upon  the  QISMC 
document  in  establishing  regulatory 
quality  assurance  requirements  under 
Medicaid  managed  care  and 
Medicare-t-Choice  regulations  yet  to  be 
published. 

n.  Issues  To  Be  Resolved 

As  mentioned,  we  have  already 
received  comments  from  selected 
individuals  and  organizations  on  the 
review  draft  of  the  QISMC  document. 
However,  to  ensure  that  we  consider  the 
full  range  of  public  opinion,  we  are 
using  this  notice  as  a  vehicle  to  inform 
the  general  public  that  now  it  too  has  an 
opportunity  to  comment  on  the  review 
draft  of  the  QISMC  document.  We  will 
consider  written  public  comments  that 
are  received  timely  as  we  finalize  the 
QISMC  document. 

The  review  draft  of  the  QISMC 
docxunent  is  available  on  our  internet 
web  site  (http://www.hcfa.gov/quaUty/ 
qlty-3e.htm).  Although  we  welcome 
comments  on  all  aspects  of  the  draft,  w« 
are  particularly  interested  in  comments 
on  certain  issues  identified  as  especiallv 
significant  in  comments  received  during 
the  January  1998  comment  period. 
These  issues  will  be  identified  on  our 
internet  web  site  as  well. 

For  those  unable  to  access  the  QISMC 
document  via  the  internet,  hard  copies 
may  be  obtained  by  calUng  Ms. 


Bronwyn  Price  of  Casals  and  Associates. 
Inc.  (C*  A)at  f-'^T^'^?'-^l?''4 

in.  May  26, 19yb  i'ubhc  Mwting 

In  addition  to  seeking  written 
comments  from  the  public,  we  will  hold 
a  public  meeting  on  Tuesday,  May  26. 
1998.  from  8:30  a.m.  to  3:30  p.m.,  in  our 
auditorium  at  7500  Security  Boulevard, 
Bahimore.  Maryland.  In  the  morning, 
we  will  hold  a  plenary  session  devoted 
to  general  information  about  QISMC.  In 
the  afternoon,  we  will  convene  three 
breakout  sessions:  the  first  devoted  to 
technical  aspects  of  quality 
improvement  activities,  such  as  setting 
minimum  performance  levels  and 
establishing  the  phase-in;  the  second 
devoted  to  issues  relating  to  quality 
monitoring  (such  as  deeming  and 
external  review);  and  the  third  devoted 
to  issues  affecting  HCFA  and  the  State 
Medicaid  agencies  in  their  roles  as 
purchasers. 

Because  seating  is  limited,  attendees 
must  register  for  the  meeting  in 
advance.  Registration  must  be  made  by 
May  18.  In  order  to  obtain  a  registration 
form  for  this  meeting,  please  contact  Ms. 
Jennifer  Fink  at  C  *  A  Ms.  Fink  can  be 
reached  via  telephone,  (703)  920-1234. 
fax,  (703)  920-5750;  or  email, 
jfinkdcasals.com.  Once  your  registration 
form  has  been  received  and  processed, 
C  4  A  will  provide  you  with  a 
confirmation  form.  You  must  bring  the 
confirmation  form  with  you  in  order  to 
be  guaranteed  participation  in  the 
meeting.  C  &  A  will  also  provide  you 
with  directions  to  HCFA  Central  Office. 

(Sectioa  1102  and  1871  of  the  Social  Security 
Act  (42  U.S.C.  1302  and  1395hh)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  773.  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  4.  1998. 
Nancy-Ann  Min  DsParle, 

Adminjstraror.  Health  Care  Financing 

Administration. 

IFR  Doc.  9»-13040  Filed  5-12-98;  2:54  pm) 

aiLUNQ  COOC  412IM>1-P 

DF-PARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ottlce  ;)«  lnscHK:tor  General 

P'!:>qr,^rn  E  xcusions    April  1998 

AGENCY:  Office  of  Inspector  General, 

HHS 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  April  1998,  the 

HHS  Office  of  Inspector  General 

imposed  exclusions  in  the  cases  set 

forth  below.  When  an  exclusion  is 


imposed,  no  progr  .■:    ;  ..riient  is  made 
to  anyone  for  any  ;!>•;: is  >r  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare.  Medicaid,  and  ail  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  anv 
business  or  facility,  eg  .  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  bv  an  excluded  party. 
Program  beneficiaries  remain  free  tu 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non 
procurement  programs  and  activities. 


Eflective 

Sut))ect,  aty,  s;a;e 

date 

Program-R«lat«d  Convictions:  - 

Advanced  Ciinicai  AsMO- 

ates.  Baltimore,  MD 

06nOI^99S 

Baig,  Shartf,  Grosse  Ite,  Ml  ... 

05/2(V1998 

Bech,  Mtchael  N.  Wir>dham. 

ME  

0&2a'l998 

Bracks.  Oscar  JR.  Farmers 

Branch.  TX   

1CV28.'1997 

Celestain,  Vickie,  Beaumont,    i 

TX  

IS  20. '998 

Duarte,  Angela,  Woonsocket. 

Rl                        

05/20/1998 

Dworzanin,  Gregory.  Ptynv 

outh  TwnshD   Ml     

05«V1998 

Gotdbaum,  Henry  Romero, 

FredericK  MD            

05/20/1998 

Greene,  Rose  Mane  Balti- 

more,  MD                 

OS  20. 1998 

Hester,  Angela  Daiiey, 

Ruston.  LA             

.}S  20,  1998 

Hunt.  Aureia  Hilda.  Sac- 

ramMito  CA             

0S2a'99.3 

Jiggetts,  Wayne  R  SR,  Balti- 

fTKxe,  MD             

05.'2a  1 998 

Lewis,  Jetlrey  Blame,  Marv 

Chester.  KY  

07/21/1997 

Missakian,  Hratch.  Glendale, 

CA  

05/20/1998 

Misto.  Ftalph  L.  Cranston.  Rl 

05/20/1998 

Rica  Pharmao    nc   Brook- 

lyn. NY 

0S'2a  '  998 

Salerno.  David  Manm   Mon- 

roe. CT  

05/20  1 998 

SaKnski.  Theodore.  Chicago. 

IL                     

05/20/1998 

Sazama.  Gary  P.  Logan.  UT 

05/20/1998 

Schoonover.  Hazel,  Cotunv 

bus  OH                

05/20/1998 

Spisak.  Irene  P.  Quincy,  FL  .. 

05/20/1998 

Swan.  Maria.  Miami.  FL  

05/20/1998 

Terrace  View  D'versilied 

Health,  Seame  WA  

05/20/1998 

Towanrt.  Pol.  Biytne,  CA  

05/20/1998 

VaWes.  Daisy  R,  Glade  Val- 

ley, NC  

05/20/1998 

Vakles.  Maximino  D,  Glade 

Valley,  NC 

05'2ai998 
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SuDiec.  city,  state 

Effective 
aate 

Weiss,  Edward,  New  York. 

NY  

05/20' 1998 

V^hrte,  Kimtierly  Anne.  Salt 

Lake  City,  UT 

05/20/1998 

Wtkiera.  John  S, 

Woonsocket.  Rl  

05/20  199c 

Williams,  Gary  W,  Vincennes, 

IN     

06/20/1998 

Pa'ient  Abuse'Neglect  Convic- 

tions 

Bashar^,  Meialame  Devera. 

Colorado  Spngs,  CO  

OS  20  1998 

Brown,  Roben  W,  N  Salt  Lake, 

UT  

0S'20  199S 

Carpenter.  Robert  D.  Joanna, 

SC     

05('20  •  998 

Davis.  Sigmond  Earl,  Baltimore, 

MD         

0S'20  1 998 

Day  Maria,  Austin.  TX  

0S'2a  '  998 

Dewberry,  Elizabeth,  Clarks- 

oaie,  MS                 

0S'20  1998 

Har  Veioa  Belmoa,  Baltimore, 

MD 

0S'20/ 1 998 

Heseiton,  Sharon,  Saugus.  MA 

0S'20,1998 

Hoogh.  Judy  Ann.  Swartz 

Creek,  Ml            

05,'20,1998 

Huggins,  Curtis  Dale.  Sand 

Spnngs,  OK    

DS'2ai998 

Mantredo,  louis.  Johnston,  Rl 

0S20-1998 

Manviile  Janes  En^in,  McMil- 

lar    Mi                              .... 

05/20/1998 

Mathers.  Julie.  N  Kingstown,  Rl 

05/20/1998 

McConnaughey.  William  Eu- 

gene. Mountain  View.  AR      ... 

05/20/1998 

Milam,  DeOorah  Sue.  Garland. 

TX  

052a  1998 

Persall  Elsie.  Vestaburg  Ml 

OS^O  1998 

Roy.  Gerald,  Colorado  Spngs, 

CO          

05/20/1998 

Sanaers,  Feliaa  J.  Oklahoma 

City.  OK 

05/20  1998 

Sanon.  Claudene.  Somerville, 

MA  

05/20/1998 

SmiTh,  Dorothy  Julia,  Baltimore, 

MD 

05/20.1998 

Taylor.  Rachelle  A.  New  Orle- 

ans   LA  

05/20/1998 

Thomas.  Tawanna  Ann.  Arkan- 

sas AB 

0S/20i^998 

Wall.  George.  Cranston,  Rl  .  . 

05/20/1998 

Winegaroen,  Terry  Lee.  Enid. 

OK        

05/20/1998 

Woodnjff,  Susie,  Mineral 

Wells,  TX  

05/2ai998 

Conviction  tor  Health  Care 

Fraud 

Bamer,  Belinda  Sue  Tucson, 

AZ 

05/20.1998 

Branch,  Kelly  Edward,  Balti- 

more  MD  

0S'20. '998 

Culligan.  Thomas  R  IV,  St 

Louis,  MO  

05/20/1998 

Culligan   torne  Jean,  St 

Louis.  MO   

05/20.1998 

Grace,  Shen,  Mio,  Ml  

0S.'20'1998 

Welch,  Cora  Joyce  Shreve 

port.  LA  

0S'2Oi998 

License  Revocation/Suspen- 

sion Surrendered 

Aianch,  Edith  N,  Lisbon,  NH 

05/20/1998 

Aiexanoer,  Aliyson  L. 

Mckeespon,  PA  

05/2ai998 

Subject,  city,  state 


Etiective 
date 


Subject,  city,  state 


Alexander,  Sharon  Lucille. 
Richmond.  VA    

Anusavice,  Gary,  Shrews- 
bury, MA  

Arnngion.  Kay  C,  Richmond, 

VA  

Bailey,  Lisa  Perkins.  Louisa, 

VA      

Bartlen,  Robin  D.  Midlothian, 

VA    

Bayasn,  Frances  D,  Alexan- 

dna.  VA  

BealKa  Neil  M  Sr,  Stillwater, 

MN  

Beitieic,  John  D,  Janesville, 

Wi       

Benoer,  Judy  M, 

Easthampton,  MA  

Bianchara.  Dariene  Kay,  San 

Diego,  CA      

Boyd.  Justine  R,  Richmond, 

VA    

Brockhofi,  Gayle  C,  Hugo, 

MN     

Brown,  Richard  D,  Merrifield. 

MN     

Brown,  Belinda  T,  Richmond, 

VA  

Brown,  Stanley,  Stony  Brook, 

NY      

Burstein,  David  Lee,  Wooo- 

laoa  CA  

Buna,  Delben.  Boones  Mill. 
VA  

Cacatian  Melody  G,  Virginia 
Beac.n,  VA      

Caftnder.  Robert  S,  Glen 
Burme.  MD 

Campbell.  Lloyd  R   Forest 
Park.  GA  

Campbell.  Robert  E,  Hender- 
son, NV      

Canganelli.  Vincent  G,  Clear- 
water, Fl  

Carter  La'Keisha  C,  Axton, 
VA  

Castilie,  Joyce  S,  Dallas,  TX 
Chabebe   Roberto,  Elmhurst. 

NV  

Chandler   Gail  Wallingtord, 

CT  


Clark.  Douglas  H.  Concord, 
NC  

Clemmer,  Anne  Susan  Hays, 
Churchville.  VA        

Colich.  Steven  N   Coon  Rap- 
ids  MN  

Converse,  Joan  A.  Blooming- 
ton  MN  

C'abbs.  Jerry,  Crestview 
Hills    KY  

Crowoer,  Susan  L  Hender- 
son Clove'   VA  

Curtiss.  Audrey  D,  Provi- 
dence Forge.  VA  

Cutter,  Gail  E,  HiHsboro,  NH 

Davis,  Cynthia  W,  Stuarts 
Draft,  VA  

Defreitas-Badlu   Mary  C, 
Ozone  Pan^,  NY   

Deyo.  Ylonda  Renee,  Austin, 
TX  


05/20/1998 
05/20/1998 
05/20/1998 
05/20/1998 

05/20/1998 
05/20/1998 
05/20/1998 
05/20/1998 

05/20/1998 
05/20/1998 
05/20/1998 
05/20' 1998 

0520-996 

052a  1996 

0&2ai998 

05/2ai998 

05/20/1998 

05/20/1998 

05/20/1998 

05/20/1998 

0520' 1998 

0S2ai998 

05/20/1998 
05/20/1998 

05/20/1998 

05/20/1998 

05/20/1998 

05/20/1998 

05/20/1998 

05/20/1998 

05/20^1998 

05/20/1998 

05/20/1998 

05/20/1998 

05/20/1998 
05/20/1998 
05/20/1998 


Effective 
date 


Dinsmore,  Peterson,  War- 
wick. Rl  05/2a'1998 

Doran,  Jan.  Manette,  PA  05/20/1998 

Donan,  Carol.  Watertxjry.  CT       05/20/1998 

Eldndge.  Tina  Mischka, 
Poquoson,  VA 05/20/1998 

Elgin,  Kimberly  Mae.  Char- 
totte  Ct  House,  VA 05/20/1998 

Elliott,  Hennetta,  Roanoke. 
VA  05«V199e 

Epps,  Veronica  B,  Peters- 
burg, VA 05/20/1998 

Estep,  Connie.  Richlands,  VA       05/20/1998 

Feliz,  Jose,  Westiand,  Ml 06/20/1998 

Fogarty,  Helen  Moses,  New 
York,  NY  05/20/1998 

Fors.  Gregory  C.  Bamkjfi,  MN      05/20/1998 

Forti,  Lewis  A,  Buffato.  NY  ....      05/20/1998 

Free,  Kevin.  Cedar  Grove, 
NJ  05^0/1998 

Freeman,  Richard,  Detroit,  Ml       05/20/1998 

Gartner,  Michelle.  Chicago.  IL       05/20/1998 

Gallagher  Michael,  loma.  Ml        05/20/1998 

Gai-.aQ^ie.'   Ronald  L.  Toano. 
V  a" 051^0/1998 

Gamoino.  Vivian  M.  Reh- 
mond,  VA 05/20/1998 

Garms,  Cheryl  Ann.  Perry. 
OK 05/20/1998 

Ghorieshi,  Atibas.  Weston, 
MA  05/20/1998 

Ghota.  Boor)ga.  Richmond, 
VA  05/20/1998 

Glass  Kimberley  Ann,  New- 
port News.  VA  05/20/1998 

Gk>v6r.  Nicole  N,  Kkxiok,  VA       05/20/1998 

GoMberg,  Lisa  A,  Silver 
Spring,  MD 05/20/1998 

GoMgrut>er.  Gail  Louise, 
Pinole.  CA 05/20^1998 

Goodnch,  Debra  A,  Semi- 
nole, FL  051^0/1998 

Greenwald.  Stephen  M, 
Edina   MN  05/20/1998 

Haft,  Leslie  A.  Brainerd.  MN         05^0/1998 

Halverson,  Terry  Lynn,  Min- 
neapolis, MN 05/20/1998 

Hansen,  Terrenoe,  Gilroy,  CA      05/20/1998 

Harroun,  Cynthia  D,  Man- 
kato,  MN  05/20/1998 

Harry,  Lorleen  Yvonne, 
Cambria  Hgts.  NY  05/20/1998 

Harvey,  Nancy  C,  Monterey, 
VA  05/20/1998 

Hendricks,  David  Martin, 
Sumter,  SC  05/20/1998 

Honaker.  Rhonda  Dariene, 
Meadowview,  VA  05/20/1998 

nopewell.  Christine  J,  Wil- 
hamsburg.  VA  05/20/1998 

Hopper.  Cheryl  Renee.  Cor- 
pus Chnsti.  TX  05/20/1998 

Hufi,  Ijnda  G,  Gkxicester, 
VA  05/20/1998 

Hydrick,  Robert,  Grand  Rap- 
ids. Ml  05/20/1998 

Jagusch.  John  R,  Waupun. 

WI  05/20/1998 

Jones,  Judy  N,  RJchmofXJ, 

VA  05/20/1998 

Jones.  GerakHne  B.  Mora, 

MN  05/20/1998 

Jones.  Linda,  Chnago,  IL I    05/20/1998 
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Subtect.  city,  state 

Effective 
date 

Kendall.  Betty,  SpnngfieW,  IL 

05/20/1998 

Kharod.  Prabhakar  J.  Pasa- 

dena. MD  

05/20/1998 

Kier,  Rosalie  D.  Waubun,  MN 

05/20/1998 

Kimker,  Stephen  C.  Brooklyn 

Center.  MN  

05/20/1998 

King,  Jewel  H,  Rural  Retreat. 

VA    

05«^a/1998 

Kmsella.  Lydta  E,  OakviHe, 

CT  _ 

05/20/1998 

Kooyoumdjan,  Meguerdich. 

Ogdensborg.  NY    

05/20/1998 

Kovar.  Mrian.  Johnstown.  NY 

05/20/1998 

Lacuanan,  Edwin  Dumlao. 

Yonkers.  NY 

OS'20/1998 

Landon,  Mark  Terry. 

Asheboro,  NC  

05/20/1996 

Langlofd,  Susan  Tucker. 

Midlothian.  VA  

05/20/1998 

Lamer.  Edith  J.  Richmood. 

VA  

06/20/1998 

Leo.  Jacqueline,  Duhith.  MN 

05/20/1998 

Undsey.  Tommy.  Mt  Morns, 

Ml      

05/20/1998 

Lotton.  Toni.  Chicago  Hgts. 

IL 

05/20/1998 

Louden.  SteUa,  West  Point. 

VA  

05<7Q/1998 

Lowe,  James  E  Jr.  Bnarditt 

Manor,  NY   

05/20/1998 

Mabunga.  Rogelio  F.  Seattle. 

WA  

05/20/1998 

Mams.  Robin.  Chesapeake. 

VA  _ 

06/20/1998 

Marshall.  Charles.  Chicago. 

IL                    

05/20/1998 

Mason-Pigolt.  I^vts.  Norlolk. 

VA  

05/20/1998 

Mayer,  Eve.  Evanston.  IL 

06/20/1998 

McCormack,  Kns  Anthony. 

Wefumpka.  AL  

06/20/1998 

McNally.  Marilyn  R.  Presque 

Isie.  ME 

051^0/1998 

McWIIIiams.  Kristin  Elaine. 

Sufldk,  VA  

05/20/1998 

Metcart.  John  Franklin. 

WicWifle,  KY  .  

05/20/1998 

Miller,  Tina  Mane,  Chester- 

fieW,  VA          

05/20/1998 

MHIner.  Toshika  R.  Fieklaie, 

VA  

06/20/1998 

Mills,  Cathenne  Spenser. 

Richmond,  VA  .  .   

05C0/1998 

Mintz.  Myron.  Woodside.  CA 

05/20/1998 

Morgan.  Richard  L.  Newport 

News  VA      

05/20/1998 

Moms,  David.  Greenview,  IL 

05/20/1998 

Muehlbauer.  Michefle  R.  Her- 

man. MN  _ 

05/20/1998 

Newman,  Carolyn  E,  Rteh- 

mond,  VA  

05/20/1998 

Nickerson,  Sandra.  Round 

Lake  Beach  IL     

05/20/1998 

Noble.  Mary  Sue  Bennett, 

Check.  VA 

05/20/1998 

O'Neil.  CMen  Cecil,  Jal.  NM  ... 

05/20/1998 

Paddock.  Usa  A.  Kennebunk. 

ME  

05/20/1998 

Pearson,  Brenda  S.  Rteh- 

mond.  VA  

06/20/1998 

Pellert.  Carol  Ann,  Lauren. 

NY  

06/20/1998 

Subtect.  city.  sUte 

Efleaive 
date 

Penn.  Laurella  Owens.  Hous- 

ton. TX  

05/20/1998 

Perales,  Mana  H.  Eagle 

Pass,  TX  

05/20/1998 

Perconte,  Salvatore  Gerard. 

Chester,  NY  

05/20/1998 

Pertons,  Michael,  Chicago,  IL 

06/20/1998 

Peters.  Jane  E,  Martinsville, 

VA  

05/20/1998 

Petteruti.  Stephen  J,  War- 

wick, Rl         

05/20/1998 

Piazza.  Gary  Gerard.  Edison, 

NJ   

05/20/1998 

Pierce,  Thelma  Maureen. 

Spearman.  TX  

05/20/1998 

Po^ar.  Judith  A.  White  Bear 

Lake.  MN  

05/20/1998 

Potter,  William.  Providence. 

Rl                    

05/2(yi998 

Presson.  Sharon  Leigh.  Sul- 

folk,  VA  

05/20/1998 

Price,  Monica  T.  BruKhviNe. 

VA    

05/20/1998 

Pnce.  Leonard  A.  Santa  Bar- 

bara, CA   

05/20/1998 

Provisof,  Deborah,  Indianap- 

olis. IN  

05/20/1998 

Pugalch,  DonaW.  N  Andover. 

MA  

05/20/1998 

Ratchtord.  Wliam  B.  Qlen- 

view,  IL  

05/20/1998 

Ray,  Oarlene  Levels.  Austin. 

TX  

05/20/1998 

Redd.  Sharon  K.  Windsor. 

VA  

05/20/1998 

Ricca.  Francn  Martin,  New 

York  NY 

05/20/1998 

Roberton,  James  WilUam, 

Federal  Way,  WA  

05/20/1998 

Robinson,  Susanne  D.  Ma- 

nassas, VA   

06/20/1998 

Roby,  Neil.  ClarksviHe.  MD  ... 

05/20/1998 

Romuar.  Benjamin.  Ariirigton 

Hgts,  IL  

05/20/1998 

Rudominer.  AmoW.  E  Pato 

Alto.  CA    

05/20/1998 

Ryan.  Madonna.  NaperviHe, 

IL  

05/20/1998 

Schermerhom.  Laura  J. 

Mora.  MN  

05/20/1998 

Schmofl,  Carmen  K,  Clear- 

water. MN  

05/20/1998 

Schuttz,  Steven.  Brooklyn. 

NY 

06*20/1998 

Schwarz.  Herbert.  Yonkers. 

NY    

06/20/1998 

Scott.  WHIiam.  Austin.  IN  

05/20/1998 

Sears.  Alexia  Lou.  Gran  Prai- 

ne,  TX  

06/20/1998 

Setelin,  Theresa  L.  Glen 

Allen.  VA  

05/20/1998 

Severson.  Dan  E.  Minneapo- 

lis, MN 

05/20/1998 

Sharpe,  Thomas. 

Gouvemeur,  NY 

05/20/1998 

Shorter.  Dwayne  L, 

Midtothian.  VA  

05«V1998 

Shultz,  Richard  Raymond. 

San  Leandro,  CA  _ 

05/20/1998 

Simon.  Franklin  S.  Rockaway 

Park.  NY  

05/20/1998 

Smith.  Sharon  Richardson, 

Richmorxl,  VA 

05*20/1998 

Subject,  city,  state 


Speeth.  Kathleen,  Chapel 

Hill.  NC  , 

Stewart-Carballo.  Charles  W, 

FayetteviHe.  NC  

Sutt>enand,  Karen.  Clarendon 

HiUs.  IL  

Swanson.  Melanie  G.  Vinton. 

VA  

TalboR.  Mary  Mitchell,  Me- 

charMcsvitte,  VA      

Tatum,  Donna  S    -^iC^'iond. 

VA  

Tezel.  Hasan  K,  Binghamion, 

NY  

Toland,  Aliaa,  E  Moline.  IL  ... 
Tumage-Davis.  Teressa, 

Salem.  IL  

Valley,  Shirley  T. 

Winnisquam,  NH    

Van  De  Castle.  Rooert  L, 

Chartottesvilie.  VA  

Vasquez.  Javier  A.  Marv 

chester,  KY  

WaWer,  David.  Pekin,  IL  

Walker,  Teresa  i    B<>aieton 

VA 
Wammck.  Susa--  R   Manas 

sas.  VA 
Weteh.  Martin.  Jr.  Oak  Park. 

IL  

White.  Sandra  Wnght.  Suf- 

fo*.  VA  

Williams.  Carolyn  A.  Norlolk. 

VA 
vVmiaxe.  MarK  A,  Mo«ee   WA 
Wong.  Samuel,  Munsier,  IN  ,. 
Wooding.  Sandra  R,  Gretna. 

VA  

Yooers,  Hobyn  C.  Nashua, 

NH    

Zamzam.  SaMh  M.  Beaver. 

WV  _ 

Federal/State  Exdustoa'Sus- 
pension 

Hanft.  Cyndi.  Shawnee.  OK  .. 
Johnson  Ray  L.  Boise,  ID  .... 
Kartaet,  Heidi  L,  St  Manes  ID 
Kim.  Sung  J,  Vonhers.  NY  .... 
McDonald.  Eiieva  Joy. 

Minnetonka,  MN 
Mellenthm,  Michelle    Na"irja. 

ID   

Rumpel,  Aimee  L,  Boise.  ID 
Fraud/Kickbacks; 

Ross,  Kerth,  Enal.  NJ  

Sakson,  Hugo,  PlorerKe,  KY 
Owned Cx)n'rol lea  Qy  Corv 
victea  Ex  eluded 
Blue  Med  Health.  Inc.  Glade 

Valley.  NC 

Mediview  Consulting.  Ir»c, 

Rocky  Point,  NY    

Tikes  Enreronses  Ltd.  Au- 
burn, ME  

DetauR  on  Heal  Loan: 
Allen  Lawrence  P. 

Temecula.  CA  

Altvatier.  Robert  F,  Bakers 

fieW,  CA  

Bailey,  Bnan  K.  Caiaoasas, 

CA 
Bakhit,  Morad  F.  Medway, 

MA  


Effective 
date 


Subiea,  aty  state 


06/20/1998 

05/20/1998 

05/20/1998 

05/20/1998 

O6i20/1998 

05/20,1998 

05/20/1998 
05/2ai998 

05/20. 1 998 

OS  •2a  1 998 

OS.'SO.  1 998 

05/?a  1 998 

os'2ai99e 

OS'20- 1 998 

05. 'PO.  ■  998 

OS,"?'!  1 998 

0S-2a  1 998 

05.'2ai998 
0S'2ai998 
05/20. '  998 

OS  20'  1 998 

05/20/1998 

OS  20- 1 998 


06/2(V198e 
05/20/1996 

05/20/1998 
05/20/1998 

OS  20  1 998 

05/2a  1 998 
OS'20/1998 

01/30/1998 
05/20/1998 


05/20/1998 
05/20/1998 
05/20/1998 

05/20/1998 
0S20  '998 
05/20/1998 
06»20/1998 


Baptiste,  Donna  M.  KMenng, 

MD  

Bram.  Keith  M,  Euclid.  OH 
Brown.  Kerry  S.  MilwauKee, 

Wl  

Brown  (Troxell),  Sally  T,  San 

Diego.  CA    

Bunting,  William  T,  Encinitas, 

CA 

Burks.  Osborne  Davkl.  Jr, 

Memphis,  TN  

Cally,  James  J.  Hudson.  NY 
Campos.  Helar  E.  Jamaica, 

NY  

Cochrane,  Gregg  A,  San 

Diego.  CA  

Crane.  Steven  H,  W  Orange, 

NJ    

Daniels,  Gennaro  A,  Albany, 

NY   

Dates,  Richard  J.  Elk  Grove, 


Ettedive 
date 


Sutjject.  aty.  state 


EWeaive 
aa!e 


IL 


Dunlap,  David  A.  Bayonne, 
NJ       

Edwards.  Peter  L.  Coeur 
DAIene.  ID  

Ford.  JeroW  R.  Modesto.  CA 

Fruin,  Jeffrey  W.  Reseda,  CA 

Gonzalez.  Roao  Revuelta, 
Los  Angeles.  CA 

Hansraj,  Kenneth  K.  Pough- 
keepsie,  NY  

Johnson,  Gerakj  A,  Madison, 
AL   

Jones.  Thomas  P.  Ken- 
nesaw.  GA  

Kirkpatnck.  Ira  P,  Kerrville. 
TX  

KoDulnicky.  Paul  JR.  San 
Diego.  CA  

Levitt.  David  M,  Lake  Ste- 
vens, WA  

Liston,  Lawrence  E.  Btoooi- 
inglon,  IL    

Mednrtsky,  Shan  N.  San 
Diego.  CA  

Miller.  Jerry  Sydney.  Water- 
town,  NY  

Miller  (Kustek).  Alane  Marie. 
Los  Angeles,  CA 

Miroshnichenko.  Natalia,  De- 
catur, GA   

Morrone,  Mark  J,  St  Peters- 
txjrg.  FL  

Muenker.  Mark  E,  Van  Nuys, 
CA  

Pratt,  Edwin  S  JR,  Yuba  City, 
CA  

Quinton,  Susan  A.  RingoW. 
GA  

Reed,  Bruce  J,  Tampa,  FL  ... 

Reneau,  David  D,  Rigby.  ID 

Ripley,  David  A,  George,  lA   , 

Rosales,  Anna  Mane,  Hondo, 
TX    

Saavedra,  Eugene  G,  Little- 
ton, CO  

Smith,  Richard,  Dania.  FL 

Weimmer,  Frederick  J, 
Lakehurst,  NJ  

Zilker,  Wayne  J,  New  Ro- 
chelle,  NY  


0&'2ai998 
05/20/1998 

0520/1998 

05/20' 1998 

05/2Q'l998 

05/20/1998 
05/20/1998 

05/20/1998 

0S2a'1998 

05/20/1998 

05/20/1998 

05/20/1998 

05<2a'l998 

05/20/1998 
05/20/1998 
05/20/1998 

05/201998 

05/20/1998 

05/20/1998 

05/20/1998 

05/20/1996 

05/2ai998 

05/201998 

0Z26/1998 

05/20' 1998 

05/20/1998 

05/20/1998 

05/2ai998 

05/20/1998 

05/20/1998 

05/20/1998 

05/20/1998 
05/20/1998 
05/20/1998 
05/20/1998 

05/20/1998 

05/20/1998 
06/20/1998 

05/20/1998 

06/20/1998 


Exclusion  Based  on  Settlement 
Agreement: 
Atlantic  Medical  Eouipment, 

Miami.  FL  

Crist  Yiret  Medical  Supply 

Miami  Lakes,  FL  

Cueto,  Yanet,  Miami,  FL  

Cueto,  Rolando.  Miami.  FL  ... 
Cueto  Enterpnses.  Inc. 

Miami.  FL  

Femandez-Cano,  Orestes, 

Miami,  FL    

Good  Choice  Med  Supplies, " 

Corp.  Miami,  FL  

Hernandez,  Jose  F,  Pem- 
broke Pines.  FL  

Kendall  Med  Home.  Inc. 

Miami.  FL  

Lopez,  Carmen   Pembroke 

Pines,  FL    

Medic  Care  &  DME  Distnbu- 

tion,  Pembroke  Pines.  f^L  ,. 
Meico  Medical  Equipment 

Dist,  Miami.  FL   

Melendez.  Hector  C.  Miami, 


08  14  199' 

1018199" 
0ai4  1997 

oai4 1997 

08  "/t  199" 
12/17/1997 

08. 14  199~ 
07/15/1997 

0&14  199" 
07/151997 
07/15  1997 
071S  1997 


EL    

07/151997 

Melenoez.  Leomdas.  Miami. 

FL  

07/1 5199" 

Moreno.  Martha  Lucta,  Miami 

Lakes,  FL    

10/18  1997 

Shalom  Medical  Center, 

Miami  Lakes,  FL  

10/18/1997 

Socarras.  Jenis.  Miami 

Lakes,  FL  

10  IS  1997 

Stat  Billing  Servrces,  Inc,  FL 

07/15  199" 

Stat  Medical  Residential 

Suppl.  Miami,  FL  

07/1 S  1997 

Velez,  Rosa,  Miami,  FL 

07/151997 

Dated   .May  b.  1998 
foanne  Lanahan. 

Director.  Health  Care  Administrative 
Sanctions.  Office  of  Inspector  General 
IFR  Doc   98-12788  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Agricultural  Health  Study— A 
Prospective  Cohort  Study  of  Cancer 
and  Other  Diseases  Among  Men  and 
Women  in  Agriculture 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c!{2)lA'i  of 
the  Paperworic  Reduction  Act  of  199.5. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIHj  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 


Proposed  Coliertion 

7 i.'/e  Agricultural  Health  Study— A 
Prospective  Cohort  Study  of  Cancer  and 
Other  Diseases  Among  Men  and  Women 
in  .Agriculture. 

Type  of  Information  Collection 
Request :'0  REINSTATEMENT,  with 
change. 

Need  and  Use  of  Information 
Collection:  The  Agricultural  Health 
Study  has  assembled  a  cohort  of  over 
90.000  private  and  commercial 
applicators  and  spouses  of  private 
applicators  Baseline  information  has 
been  collected.  The  cohort  will  be 
contacted  to  update  exposure 
information  since  enrollment  and 
changes  in  health  status  and  family 
medical  history.  Additional  dietary 
information  will  be  requested.  A 
collection  of  buccal  (cheek)  cells  is 
planned. 

Frequency  of  Response:  Single  time 
!-e  porting. 

.effected  Public:  Individuals  or 
households.  Fanns. 

Type  of  Respondents:  Private  and 
commercial  pesticide  appUcators  and 
the  spouses  of  private  applicators.  The 
annual  reporting  burden  is  as  follows; 

Estimated  Number  of  Respondents: 
25.271: 

Estimated  Number  of  Responses  per 
Respondent:  1.0; 

Average  Burden  Hours  Per  Response: 
1.167:  and 

Estimated  Total  Annual  Burden 
Hours  Requested:  24.682. 

The  annualized  cost  to  respondents  is 
estimated  at:  $246,820.  The  Capital 
Costs  are  $12,018  and  the  Operating  or 
Maintenance  Costs  are  S3. 511. 

Request  for  Comments 

Written  comments  and/ or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points;  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  evaluate  the 
ai  curacy  of  the  agency's  estimate  of  the 
Duraen  of  the  proposed  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 
(3  i  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
and  (4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  including  the  use  of 
appropriate  automated  electronic, 
.Tiechani(_:ai,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technoiog\ 
FOR  FURTHER  INFORMATION  CONTACT: 
To  reques;  more  information  on  the 
proposed  proiec!  o,'-  tc  obtain  a  copy  of 


Z!)H  1  t) 
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the  data  collection  plans  and 
instruments,  contact  Michael  C.R. 
Alavanja.  Dr.  P.H.,  Epidemiology  and 
Biostatistics  Program.  Division  of 
Cancer  Etiology,  National  Cancer 
Institute,  EPN  418,  6130  Executive 
Boulevard,  Rockville.  MD  20852,  or  call 
(310)  496-9093,  or  E-mail  your  request, 
including  your  address  to: 
alavaniam@epndce.nci.nih.gov 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  July  13,  1998. 

Date:  May  6.  1998. 
Reesa  Nichols. 

OMB  Protect  Clearance  Liaison. 
[FR  Doc.  98-12778  Filed  5-17-98;  8:45  am] 

SILUMQ  CODE  4140-01-M 


DEPARTMENT  OF  HFAL  TH  AND 
HUMAN  SERVICES 

National  Institute's  of  Health 

Notice  jf  Me*»tinq  of  'he  Advisor,- 
Committer*  to  the  Director,  NIH 

Pursuaiat  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Advisory  Committee  to  the  Director. 
NIH.  June  4,  1998.  Conference  Room  10, 
Building  31.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  adjournment 
The  topics  proposed  for  discussion 
include:  (1)  Enhancing  Diversity  in 
Biomedical  Research  at  NIH;  (2) 
Bioengineering  Conference:  (3)  Report 
from  the  Working  Group  on  Research 
Tools;  (4)  Bioethics;  and  (5)  DHHS 
Report  on  Research  Misconduct. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  lanice  Ramsden.  Special  Assistant 
to  the  Deputy  Director,  National 
Institutes  of  Health.  1  Center  Drive  MSC 
0159.  Bethesda.  Maryland  20892-0159. 
telephone  (301)  496-0959.  fax  (301) 
496-7451.  will  furnish  the  meeting 
agenda,  roster  of  committee  members, 
and  available  substantive  program 
information  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Ramsden  no  later  than  May  29,  1998. 

Dated:  May  fi.  1998 
LaVeriM  Y.  Stringfield, 
Committee  Management  Officer,  NIH 
|FR  Dtx:  98-12774  Filed  5-13-98.  8:45  ami 
WLUNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute,  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meetings  in  conjunction  with  the 
National  Institute  of  Dental  Research 
and  the  National  Institute  of  Arthritis 
and  Musculoskeletal  ahd  Skin  Diseases. 

Name  of  SEP:  Nutrition  Academic  Awards. 

Z)ote:)une  10-11, 1998. 

Time:  9:00  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Bethesda.  Maryland 
20815 

Contact  Person:  Louise  Corman.  Ph.D.. 
Two  Rockledge  Center.  Room  7180,  6701 
Rockledge  Drive.  Bethesda.  Maryland  20892- 
7924.(301)435-0270. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  National  Food  and  Nutrient 
Analysis  Program — Interagency  Agreement 
Protocol. 

Date:  June  12, 1998. 

Time:  930  a.m. 

Place:  Bethesda  Ramada  Inn.  8400 
Wisconsin  Avenue.  Bethesda.  Maryland 
20814 

Contact  Person:  Abby  Ershow.  M.D.  Two 
Rockledge  Center.  Room  9186.  6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924. 
(301)435-0526. 

Purpose/ Agenda:  To  review  and  evaluate 
an  Interagency  Agreement  Protocol. 

Name  of  SEP:  Heart  Failure  Research:  New 
Approaches  to  Pathogenesis — NHLBI/NIA. 

Date  Iunel4-16.  1998. 

Time:  7:00  p.m. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda.  Maryland  20814. 

Contact  Person:  Diane  M.  Reid.  M  D.,  Two 
Rockledge  Center.  Room  7182.  6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924, 
(301)435-0277 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  provisions  set  forth  in 
sections  552b(c)(4)  and  SS2b(c)(b),  Title  5 
U.S.C  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  matenal  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research:  93  838.  Lung  Diseases 
Research:  and  93  839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 


i)d;i>(i   Mav  S,  19Mft 
LaVeme  Y.  Slringfield, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-12771  Filed  5-13-98;  8:45  am) 

WUJNQ  COOK  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  .^dvisorv  Committee  Act.  as 
amended  (5  I'  S  C.  .Appendix  2).  notu.e 
is  hereby  given  of  the  foliowmg 
National  Heart.  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meetings: 

Name  of  SEP  Endothelial  Dysfunction  in 
HIV  Infection 

Date  lune  9-10.  1998. 

Time:  7:00  p.m 

Place:  Holiday  Inn  Gaithersburg,  2 
Montgomery  Village  .^venup.  Gaithersburg, 
Maryland  20879 

Contact  Person   Ramesh  Vemuri.  Ph.D.. 
Two  Rockledge  Center.  Room  7194.  6701 
Rockledge  Drive.  Bethesda.  Maryland  20892- 
7924. (301)435-0476 

Purpose/ Agenda :  To  review  and  evaluate 
grant  applications 

Name  of  SEP  Molecular  and  Physical 
Characterization  of  the  Vulnerable  Plaque. 

Date:  ]une  17-18. 1998. 

Time:  7:00  p.m. 

P/ace:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda.  Maryland  20814. 

Contact  Person  Ivan  Baines,  Ph.D..  Two 
Rockledge  Center.  Room  7184.  6701 
Rockledge  Drive.  Bethesda.  Maryland  20892- 
7924,(301)435-0277 

Purpose/ Agenda :  To  review  and  evaluate 
grant  applications 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees  552b(c)(4)  and  552b(c)(6).  Tide  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  profxjsals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos  93  837,  Heart  and  Vascular 
Diseases  Research;  93  838,  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  May  7.  1998. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
|FR  Doc  98-12776  Filed  5-13-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Child  Health  and 
Hunian  Development;  Notice  of 
Meeting  of  the  National  Advisory  Child 
Health  and  Human  Development 
Council  and  Its  Subcommittee  on 
Planning  and  Policy 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Child  Health  and 
Human  Development  Council  on  |une 
1-2.  1998.  The  meeting  will  be  held  in 
Building  31,  Conference  Room  6, 
National  Institutes  of  Health,  Bethesda. 
Mainland.  The  Subcommittee  on 
Planning  and  Policy  will  be  held  on 
lune  1,  1998,  in  Building  31.  Conference 
Room  7,  from  12:00  p.m.  to  1:30  p.m 
The  Subcommittee  meeting  will  be  open 
to  the  public  and  the  agenda  includes 
program  plans  and  the  agenda  for  the 
next  Council  meeting,  .^ttendance  by 
the  public  will  be  limited  space 
available 

The  Council  meeting  will  be  open  to 
the  public  on  June  1  from  8:00  a.m.  until 
5:30  p.m.  The  agenda  includes.  (1)  A 
report  by  the  Director,  NICHD:  (2j  a 
presentation  of  the  new  K-series  awards 
for  support  of  clinical  research;  (3)  a 
presentation  of  inclusion  of  children  in 
clinical  research;  (4)  obser\ance  of  the 
Institute's  thirty-fifth  anniversan,',  and 
(5)  other  business  of  the  Council.  The 
meeting  will  be  open  on  June  2  upon 
completion  of  the  review  of  applications 
at  approximately  1:00  p.m.  to 
adjournment  if  any  policy  issues  are 
raised  which  need  further  discussion 

In  atcordance  with  the  provisions  set 
forth  in  section  552b(c)(4).  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d]  of  Public  Law  92-^63.  the  meeting 
of  the  full  Council  will  be  closed  to  the 
public  on  lune  2  from  8:00  a  m   to 
approximately  1:00  p.m.  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms  Mary  Plummer,  Executive 
Secretary',  N.'\CHHD  Council.  6100 
Executive  Boulevard.  Room  5E03, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  20892-7510.  3ni-.594-7232, 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  Council  members  as  well 
as  substantive  program  information 


Individuals  who  plan  to  attend  the  open 
session  and  need  specia^assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Plummer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  1 93  864,  Population  Research, 
di;d  y3.865.  Research  for  Mothers  and 
Children).  National  Institutes  of  Health.) 

Dated   Mav  5.  -1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Dof   98-12770  Filed  8-13-98;  8:45  am) 

BILUNG  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Meeting,  National  Arthritis 
and  Musculoskeletal  and  Skin 
Diseases  Advisory  Council 

Pursuant  to  Public  Law  92-^b3, 
notice  is  hereby  given  of  a  meeting  of 
the  .National  Arthritis  and 
Musculoskeletal  and  Skm  Diseases 
.Advisory  Council  to  provide  advice  to 
the  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
{.NIAMS)  on  lune  11.  1998.  in 
Conference  Room  6,  Building  31. 
National  Institutes  of  Health.  Bethesda, 
Maryland, 

The  meeting  will  be  open  to  the 
public  June  11  from  8:30  a.m.  to  12:00 
p  m.  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports  .Attendance  by  the  public  will 
be  limited  to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on  June  1 1 
from  1:00  p.m.  to  adioumment  in 
accordance  with  provisions  set  forth  in 
sections  552b{c)(4)  and  3.52b(c)(6),  Title 
.1  U  S.C.  and  section  10(d)  of  Public  Law 
92—463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
commercial  properly,  such  as  patentatile 
material,  and  personal  information 
concerning  individuals  assoc;iated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  property 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr  Steven  Hausman.  Executive 
Secretary.  National  .Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
-Advisory  Council  NIAMS.  .Natcher 


Building,  Room  5AS-13,  Bethesda. 
Maryland  20892  (301)  594-2463. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Extramural  Programs  Office. 
NIAMS,  Natcher  Building.  Room  5AS- 
13,  National  Institutes  of  Health. 
Bethesda,  Marvland  20892  (301)  594- 
2363. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.846.  Arthritis,  Bone  and  Skin 
Diseases.  National  Institutes  of  Health) 

Dated:  Mav  6.  1998 
La\'eme  \  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc  98-12772  Filed  5-13-98;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Menta^  Health: 
Notice  of  Closed  Meetings 

F*ursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Violence  and  Traumatic 
Stress  Review  Committee. 

Date:  May  27-May  28.  1998. 

Time:  8:30  a.m. 

Place:  Latham  Hotel.  3000  M  Street.  N.W., 
Washington,  DC  20007 

Contact  person:  Sheri  L.  Schwartzback, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Telephone:  301.  446- 
6470. 

Committee  Name:  Qinical 
Psychopathology  Review  Committee. 

Date:  June  8-)une  9.  1998. 

Time:  8:30  a.m. 

Place:  River  Inn.  924  25th  Street  NW, 
Washington,  DC  2(X)37. 

Contact  person:  Gavin  T.  Wilkom, 
Parklawn,  Room  9C-18.  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301.  443- 
1340. 

Committee  Name:  Child  Psychopathology 
and  Treatment  Review  Committee. 

Date:  June  ll-June  12,  1998 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave,  Chevy  Chase,  MD  20815. 

Contact  person:  W.  Gregory  Zimmerman, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville.  .MD  20857,  Telephone:  301,  443- 
1340. 

Committee  Name:  Child/ Adolescent 
Development,  Risk,  and  Prevention  Review 
Committee. 

Dote.  June  ll-June  12. 1998 

Time:  9  a.m. 

Mace:  St  James  Hotel,  950  24th  Street. 
N.W.,  Washington,  DC  20037. 
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Contact  penon.  Phyllis  D  Artis.  Parklawn. 
Room  9C-26.  5600  Fishers  Une.  Rockville. 
MD  20857.  Telephone  301,  44 3-6470. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

ZJote.  June  17,  199« 

Time.  8:30  a.m. 

Place:  One  Washington  Circle.  One 
Washington  Circle,  N  W  ,  Washington.  DC 
20037 

Contact  person  Monica  F.  Woodfork. 
Parklawn.  Room  9C-26.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301.  443- 
6470. 

Committee  Name:  Perception  and 
Cognition  Review  Committee 

Date:  June  18-|une  19,  1998. 

Time  8:30  a.m. 

Place  One  Washington  Circle,  One 
Washington  Circle.  N  W  .  Washington.  DC 
20047 

Contact  Person:  Deborah  A.  DeMasse. 
Parklawn,  Room  9-101.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301.  443- 
3936 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Date  lune  18-June  19.  1998 

Time:  8  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814 

Contact  Person  Tarsha  Johnson.  Parklawn. 
Room  9-101.  5600  Fishers  Lane.  Rockville. 
MD  20857,  Telephone:  301.  443-64700. 

Commjftee  Name:  Clinical  Centers  and 
Special  Projects  Review  Committee. 

Date:  June  25-June  26.  1998. 

Time  8:30  am 

Place  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814 

Contact  Person:  W  Gregory  Zimmerman. 
Parklawn.  Room  9C-18.  5600  Fishers  Lane. 
Rockville.  MD  20857  Telephone:  301.  443- 
1340. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 

Date:  June  2S-June  26.  1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Ave.  Chevy  Chase,  MD  20815. 

Confocf  Pprson.  Henry  Haigler,  Parklawn. 
Room  9C-18.  5600  Fishers  Lane.  Rockville. 
MD  20857.  Telephone:  301,  443-1340. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(2)(4l  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasions  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281.  93.282J 

Dated:  May  6.  1998. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  98-12773  Filed  5-13-98;  8:45  am) 

MLUNQ  CODE  4140-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

N.itt.jnai  Institutes  of  Health 

National  institute  o'  Nursing  Research. 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Croup. 

Dote:  June  22-23.  1998 

Time  8:30  a.m.  until  adjoummenL 

Place  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  Maryland 
20815 

Contact  Person:  Mary  Stephens-Frazier. 
PhD..  Building  45,  Room  3AN-28.  45  Center 
Drive.  Bethesda.  MD  20892,  (301)  594-5971. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel 
(NINR/ORMH  Mentored  Research  Scientist 
Development  Award  for  Minority 
Investigators. 

Date:  lune  24.  1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase.  Maryland 
20815 

Contact  Person  Mary  Stephens-Frazier. 
Ph.D.,  Building  45.  Room  3AN-18.  45  Center 
Drive.  Bethesda,  MD  20892.  (301)  594-5971. 

Purpose/ Agenda:To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  title  5.  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  piersonal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.361.  Nursing  Research. 
National  Institutes  of  Health) 

Dated:  May  7   1998 
UVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-12775  Filed  5-13-98:  8:45  am) 

BIUJNQ  CODE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  tor  Scientific  Review;  Notice  of 
GioseO  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Center 


for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Dofe  May  12.  1998. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4114. 
Telephone  Conference. 

Contact  Person:  Dr.  Scott  Osborne. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4114.  Bethesda. 
Maryland  20892.  (301)  435-1782. 

Name  of  SEP:  Clinical  Sciences. 

Date:  May  13,  1998 

Time  1:00  p.m. 

Place  NIH.  Rockledge  2,  Room  4114, 
Telephone  Conference. 

Contact  Person  Dr.  Scott  Osborne. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4114,  Bethesda. 
Maryland  20892,  (301)  435-1782. 

Name  of  SEP:  Clinical  Sciences. 

Dote;  May  18.  1998 

Time;  1:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4114. 
Telephone  Conference 

Contact  Person  Dr.  Scott  Osborne. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4114.  Bethesda. 
Maryland  2C892,  (301)  435-1782. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imp>osed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applicants  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  witii  the 
applications  and/or  profK>sals.  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337,  93.393- 
93  396,  93  837-93  844.  93  846-93  878. 
93.892.  83.893.  National  Institutes  of  Health, 
HHS) 

D.i'r-\    M,i',   -    1P0R 
laVerne^    Strins^ield. 
Committee  Management  Officer,  NIH. 
(FRDo<    -'h    ■: -77  Filed  5-13-98:  8:45  am] 

BHJJNG  coot  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program; 
Availability  of  the  Report  on 
Carcinogens,  Eighth  Edition 

Backf;  round 

The  National  Toxicology  Program 
(NTP)  announces  the  availability  of  the 
Report  on  Carcinogens.  Eighth  Edition. 
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The  Report  on  Carcinogens  (RoC)  is  a 
Congressionally-mandated  listing  of 
known  human  carcinogens  and 
reasonablv  anticipated  human 
carcinogens  and  its  preparation  is 
delegated  to  the  National  Toxicology 
Program  by  the  Secretary,  Department  of 
Health  and  Human  Services  (HHS) 
Section  301(b)(4)  of  the  Public  Health 
Service  Act,  as  amended,  provides  that 
the  Secret  a  rv.  (HHS).  shall  publish  a 
report  which  contains  a  list  of  all 
substances  (1)  which  either  are  knov\n 
to  be  human  carcinogens  or  nia\ 
reasonablv  be  anticipated  to  be  human 
carcinogens;  and  (2)  to  which  a 
significant  number  of  persons  residing 
in  the  United  States  (US)  are  exposed 
The  law  also  states  that  the  reports 
should  provide  available  information  on 
the  nature  of  exposures,  the  estimated 
number  of  persons  exposed  and  the 
extent  to  which  the  implementation  of 
Federal  regulations  decreases  the  risk  to 
public  health  from  exposure  to  these 
chemicals. 


The  new  entries  for  the  Hth  RoC  have 
undergone  a  multiphased  peer  review 
process  involving  two  Federal  scientific 
review  groups  and  one  nDn-go\emment. 
scientific  peer  review  body  la 
subcommittee  of  the  NTP  Board  of 
Scientific  Counselors;  which  met  m  ar. 
open,  public  meeting  that  included  a 
public  comment  session.  All  data 
relevant  to  the  criteria  for  inclusion  of 
candidate  agents,  substances  or 
mixtures  in  the  RoC  have  been 
evaluated  by  the  three  scientific  review 
committees 

In  the  8th  KoC   the  NTP  is  adding  14 
agents,  substances  or  mixtures  to  the 
existing  list.  In  addition,  thiotepa. 
which  is  currently  listed  m  previous 
Reports  on  Carcinogens  as  reasonably 
anticipated  to  be  a  human  carcinogen  is 
moved  to  the  known  human  carcinogen 
list  These  agents,  substances  or 
mixtures  are  provided  in  the  following 
table  with  their  Chemical  Abstracts 
Ser\  ices  (CAS)  Registry  numbers  and 
listing. 

Hard  copies  of  the  8th  RoC,  or  the  8th 
RoC  Summary  (which  contains  the  same 


information  that  is  in  the  full  Repon 
with  the  exception  of  specific 
information  on  regulations  promulgated 
by  regulatory  health  agencies)  can  be 
obtained  by  contacting  the  NIEHS 
Environmenta)  Health  Information 
Service,  ATTN:  Order  Processing,  P.O 
Box  12510,  Research  Triangle  Park.  NC 
2770^2510.  fax  number  (919)  541- 
0763.  email:  ehis©niehs.nih.gov.  The 
8th  RoC  Summary  is  also  available  on 
the  internet  and  can  be  accessed  from 
the  NIEHS  Environmental  Health 
Information  Service  Home  Page  at: 
http:///ehis. niehs.nih.gov/  or  from  the 
NTP  Home  Page  at:  http://ntp- 
server.niehs.nih.gOv//. 

Questions  or  comments  concerning 
the  8th  RoC  should  be  directed  to:  Dr. 
C.W.  Jameson,  National  Toxicology 
Program.  Report  on  Carcinogens,  MD 
EC-14,  P.O.  Box  12233,  Research 
Triangle  Park.  NC  27709;  phone;  (919) 
541-4096.  fax:  (919)  541-2242.  email: 
jameson@niehs.nih.gov. 

Kenneth  Olden, 

Director.  National  Toxicology  Program. 


Summary  for  Agents,  Substances  or  Mixtures  Newly  Listed  in  the  Report  on  Carcinogens,  Eighth  Edition 


Chemical/CAS  numtjer 


Pnmary  uses 


Newly  listed  as 


A2ACITIDINE/320-67-2 


Used  as  a  cvtostafic  agent  in  the  treatment  of  acute  leukemia 


f><:HLORO-o-TOLUIDINE   afXJ   its 
HOI  sall/9&-69-2. 


CHLOROZOTOCIN/54749-90-5 


CYCLOSPORIN/5986  5-13-3 


DANTHR0N.'(1,8- 

Dihydroxyanthraquinone)       117- 

10-2 
1 .6-DINITROPYRENE/42397-64-8 

1.8-DiNiTROPYRENE42397-65-9 

DISPERSE  BLUE  1(1,4.5.8- 
Tetraaminoanihraquinone)  2475- 
45-8 

FURAN  100-00  9  

O-NITROANISOLL'9 1-23-6  

6-NITROCHRYSENE;7495-02-8   .. 

1-NITROPYRENE/5522-13-0 

4-NITROPYRENE/57835-92-4  

THIOTEPA/52-24-4  


Used  to  proouce  azo  dyes  tor  cotton,  siHc  acetate  and  nylon  and  as 
intermediate  m  production  oi  Pigment  Red  7  and  Pigment  Yellow 
49.  Also  an  impurity  in  a-^c  a  '^etabolne  of  the  pestiode 
chlordimeforrn 

Used  as  a  cytostatic  agent  r  the  Teatment  o(  cancers  of  the  stom- 
acti,  la'ge  intestine  oancreas  ana  lung;  melanoma;  and  multiple 
myeloma 

Used  as  an  immunosjppress  ve  agent  in  the  prevention  and  treat- 
ment ot  grati-vs-host  reactions  in  txxie  marrow  transptantaton  and 
for  the  prevention  ot  rejection  ot  kidney,  hean.  and  liver  transplants. 

Used  as  a  laxative  anc;  as  a''  '"•e-'^edia'e  m  the  manufacture  of  dyes 


Not  usee  cor-^'^erciaHv,  oe'eaec  m  ambient  atmospheric  samples  and 

as  a  constituent  ot  diesei  exhaus' 
Not  used  com"-iercially.  detectec  i^-  a-noient  atmospheric  samples  and 

as  a  constituent  of  diesei  exhaust 
Used  as  an  a'^thraaumo^e  oasec  dyestutf  in  hair  color  formulations 

and  in  coloring  fa&rics  anc  otastics 

Used  as  an  intermediate  in  the  synthesis  and  production  of  other  or- 
ganic cornpounds 

Used  a  a  precursor  m  tne  synthesis  ot  o-anisidine  which  is  used  in 
the  manutacture  ot  over  100  azo  dyes. 

No'  usee  co^iTieraally,  detectec  ir  ambient  atmospheric  samples 

Not  usee  cor^Tierciaiiy  detectec  r  ambient  atmosohenc  samples  and 

as  a  constituent  of  diese*  anc  gasoline  engine  exhaust. 
Not  used  commercially,  detected  m  ambient  atmospheric  samples 

Usee  as  a  cytostatic  agent  in  the  treatment  of  lymphomas  and  a  vari-  ^ 
ety  0'  solid  tumors,  such  as  breast  and  ovary.  It  has  also  been 
usee     at     h,gh     doses     m     combination     chemotherapy     with  i 
cyctophosphamioe  m  patients  with  refractory  mallgnanaes  treated 
with  autologous  txr.ne  *ransc>ianta*'on. 


ReasonatJiy    Anticipated   to   C>e   a 

Human  Caranogen 
Reasonat>ly    Antiapated   to   t>e   a 

Human  Caranogen. 


Reasonably  Anticipated  to  t>e  a 
Human  Carcinogen 

Known  to  t>e  a  Human  Cararx>- 
gen. 

Reasonat>ly  Antiapated  to  t>e  a 
Human  Caranogen 

Reasonat>ly   Antiapated  to  be  a 

Human  Caranogen 
Reasonat>ly   Arrtiapated   to   C>e    a 

Human  Caranogen 
Reasonatyy   Antiapated   to   t>e   a 

Human  Caranogen 

Reasonat}ly  Antiapated  to  be  a 
Human  Carcinogen 

Reasortably  Antiapated  to  be  a 
Human  Caranogen 

Reasonably  Antiapated  to  be  a 
Human  Caranogen 

Reasonatily  Antiapated  to  t)e  a 
Human  Caranogen. 

Reasonably  Anticipated  to  be  a 
Human  Caranogen. 

Known  to  t>e  a  Human  Carano- 
gen. 


Jt,HJ.O 
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Summary  for  Agents.  Substances  or  Mixtures  newly  usted  in  the  Report  on  Carcinogens,  Eighth 

Edition — Continued 


Chamcal/CAS  number 


1 2.3-TRICHLOROPROPANE/96- 
18-4. 


Primary  uses 


Newty  listed  as 


Used  as  a  polymer  crossknldng  agent,  paint  and  varnish  removef .  sot- 
vert  and  degraasing  agant.  H  has  been  lound  as  an  impunty  m  cer- 
tain nemaJtode*  and  soil  fumigams  and  h«»  been  deteaeci  "^  drink- 
ing and  ground  water  in  various  parts  o(  the  United  States 


ReasonaWv    Antiooated    'o   De    a 

Hur^an  Carcinogen 


(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978 
Community  Mental  Health  Centers 
(CMHC)  Construction  Grantee 
Checklist— 0930-0104 — Extension,  no 
change — Recipients  of  Federal  CMHC 
construction  funds  are  obligated  to  use 
Periodically,  the  Substance  Abuse  and     the  constructed  facilities  to  provide 
Mental  Health  Services  Administration       mental  health  services.  The  CMHS  Act 


|FR  Doc.  98-12779  Filed  5-13-98;  845  am] 

BtLUNQ  OOOC  414»-et-M 


DtPARTMENT  OF  HEAL 'H  AND 
HUMAN  SERVICES 

Stir)st,ir>,  rt  Adus<»  .irid  Menia)  H»viith 

Sk'Wh  rts  A{ln-i!niS'r,ition   Aqeocv 
Information  CoiifH.'iv-  Acfv<t!es 
Submisiion  'Of  v)WH  Rfvi^w 
Comment  Request 


was  repealed  in  1981  except  for  the 
provision  requiring  grantees  to  continue 
using  the  facilities  for  mental  health 
purposes  for  a  20- year  period   In  order 
for  the  Center  for  Mental  Health 
Services  to  monitor  compliam  e  of 
construction  grantees  t.he  k;raiitees  are 
required  to  submit  an  .i;;i!ua:  rf^pori 
The  Checklist  enables  i^rantt^-s  to 
supply  necessar.  infunnation  r'fficiently 
and  with  a  minimum  of  burden 


CMHS  Grantee  Constniction  ChackJW  (42  CFR  54.209<h),  42  CFR  54.213.  42  CFR 
54.214)  - " 


Annual  re- 
spondents 


•68 


Responses/ 
respondent 


Hours  oer 

response 


Annual  bur- 
den 


.33 


22 


'  Average  over  the  3-year  approval  penod  as  grantees  wrth  servtco  obhgatKXis  continue  to  comptete  thetr  penod  ot  oWigatKxi. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget.  New  Elxecutive  Office 
Building,  Room  10235.  Washington. 
DC.  20503. 

Dated  Mav  7,  1998. 
Richard  Kopanda, 
Executive  Ufficor.  SAMHSA. 
IFR  Doc  98-12824  Filed  5-13-98;  8  45  ami 

BlLUHO  CX}OC  *Ma-»-^ 


DEPAH  FMENT  OF  THE  INTERIOR 
Fish  and  Wlkli.ie  b«i(vic« 

Pf.f:T.   •    A;ii)i-'    .|!      ■'■     . 

AGENCy:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  permits  lo  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq). 


Applicant:  The  Raptor  Resource 
Project.  Ridgeway.  Iowa;  Robert 
Anderson.  Director. 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  draw  blood,  and 
release)  peregrine  falcon  (Falco 
peregrwus)  in  the  states  of  Iowa. 
Minnesota,  and  Wisconsin.  Activities 
are  proposed  for  the  purpose  of 
scientific  research  aimed  at 
enhancement  and  survival  of  the  species 
in  the  wild 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service.  Ecological 
Services  Operations,  1  Federal  Drive. 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations. 
1  Federal  Drive,  Fort  Snelling. 
Minnesota  55111-4056.  Telephone: 
(612/713-5332):  FAX:  (612/713-5292). 


Dated:  .May  7.  1998 
Mafthiai  .\   Ker«<-hbaum 
-Acting  Assistant  Hegional  Director.  IL  IN, 
MO  (Ecological  Servicesl.  Region  3.  Fort 
Snelling.  Minnesota 

[FR  Doc  cm   1  ?'*n4  F'led  5-13-98;  845  am) 
aiLUNO  coot  « J '  a  .6*  *• 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-^i50- 1540-01] 

Extension  o(  Approved  InforiTvation 
Collection,  OMB  Numt>ef  1004-0009 

AGENCY:  Bureau  of  Land  M,iiiak;ement, 

':^'''r:  ir 

action:  Notice  and  request  for 
comments. 

summary   In  accordance  with  the 
i  jpc.-.\u:i^  Reduction  Act  of  1995.  the 
Bureau  of  Land  Management  (ELM)  is 
announcing  its  intention  to  request  an 
extension  of  existing  approval  to  collect 
certain  information  from  applicants  who 
wish  to  acquire  a  Land  Use 
Authorization  (form  2920-1)  on  public 
lands  under  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976. 
The  regulations  at  43  CFR  2920  provide 
for  non-Federal  use  of  Bureau- 
administered  land  by  means  of  lease  or 
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permit.  Uses  include  agriculture,  trade, 
or  manufacturing  concerns  and  business 
uses  such  as  outdoor  recreation 
concession.  The  BLM  will  detemune  the 
validity  of  uses  proposed  by  private 
individuals  and  other  qualified 
proponents  from  information  provided 
by  the  proponent  on  the  Land  Use 
Application  and  Permit  form. 
DATES:  Comments  on  the  proposed 
mformation  collection  must  be  received 
by  July  13,  1998  to  be  considered. 
ADDRESSES:  Ciomments  may  be  mailed 
to:  Director  (420).  Bureau  of  Land 
Management,  1849  C  Street  N'W.  Room 
401LS,  Washington.  DC  20240 

Comments  may  be  sent  via  Internet  to: 
Wo  Comment©%vo  blm.  gov  Please 
include  'ATTN    1004-0009'  and  your 
name  and  return  address  in  your 
Internet  message. 

Comments  mav  be  hand-delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401    1620 
L  Street,  N'W,  Washington,  DC 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  {7  45  a.m.  to  4:15 
p.m.).  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
(atI  C.  Gammon.  (2021  452-7777. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a),  BLM 
is  required  to  pro\  ide  fiO-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in  a 
published  current  rule  to  solicit 
comments  on  (a)  whether  the  proposed 
coUdCtion  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agenc:y  s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
The  BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  ef seq 

The  FLPMA  of  1976  (43  U.S.C.  1732. 
1740),  provides  for  issuance  of  land  use 
authorizations  which  may  include 
leases  or  permits,  to  eligible  proponents. 
The  BLM  has  implemented  the 
provisions  of  this  requirement  through 


the  issuance  of  43  CFR  2922.2-1.  which 
provides  for  the  submission  of  the 
'  I^nd  Use  Application  and  Permit,"  or 
application.  Form  2920-1.  The 
information  collected  on  the  application 
is  used  by  the  BLM  to  identify  the 
proposed  land  use*and  activities. 
describe  all  facilities  for  which 
authorization  is  sought,  to  identify  the 
location,  to  determine  a  schedule  for 
construction  and  to  identify  access 
requirements.  Since  the  information 
collected  is  unique  to  each  application, 
no  other  suitable  means  of  information 
collection  has  been  identified  which 
could  gather  the  information  at  a  lesser 
burden  If  the  BLM  fails  to  properly 
collect  the  required  information,  the 
BL.M  will  reject  the  application. 

Based  on  BLM  s  experience 
administering  the  activities  described 
above,  approximately  620  applications 
(5"7  Permits.  43  Leases)  are  received 
annually.  It  will  take  an  average  of  30 
minutes  for  over  94  percent  of  the 
applicants  to  supply  the  needed 
information   For  the  other  6  piercent  of 
the  applicants  who  are  applying  for 
leases,  the  average  burden  is  121  hours 
to  supply  the  necessary  information. 
The  range  m  burden  hours  is  due  to  the 
fact  that  a  lease  application,  because  of 
its  nature,  rt^quires  more  time  on  the 
pan  of  an  applicant  to  supply  the 
needed  information   For  example,  a 
lease  application  to  construct  a  multi- 
million  dollar  siki  fa(.iiity  could  involve 
construction  drawings,  site  and  facility 
plans,  other  Federal  and  State  licenses 
and  permits,  and  other  preauthorizing 
requirements  involving  many  days  to 
process  Conversely,  a  relatively  routine 
application  (permit)  to  use  public  lands 
for  agricultural  purposes  could  be 
proces.sed  in  ''-.i  an  hour. 

The  estimated  total  annual  burden  on 
new  respondents  is  about  5,955  hours. 

.Ml  responses  to  this  notice  w^ll  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  April  30. 1998. 
Carole  I  Smith, 

Bureau  of  Land  Management,  Information 

Clearance  Officer 

[FR  Doc.  98-12787  Filed  5-13-98;  8:45  ami 

BILUNG  CODE  *3iO-8*-M 


DEPARTMENT  OF  TME  JN'-^EBiCR 
Bureau  ot  Lane  Management 

[CA-O^0-^220-OC'' 

Meeting  o<  the  Centra^  CaUlornta 
Resource  Advisory  Council 

AGENCY   Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Meeting  of  the  Central 
California  Resource  Advisory  Council. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(sec.  309),  the  Bureau  of  Land 
Management  Resource  Advisory 
Council  for  Central  California  will  meet 
in  Coalinga.  California. 
DATES:  May  21-22,  1998. 
ADDRESSES:  Thursday,  May  21  field  trip 
begins  at  9  a.m.  at  the  Oak  Flat 
Campground  on  Clear  Creek  Canyon 
Road  in  southern  San  Benito  County. 
Friday,  May  22  session  begins  at  8  a.m. 
in  Room  8  of  the  Speech/ Arts  Building, 
West  Hills  Community  College.  300 
Cherry  Lane.  Coalinea.  California. 

SUPPLEMENTTARV  INFORMATION:  The  12 

memt)er  Central  Lalitomia  Resource 
Advisory  Council  is  appointed  by  the 
Secretary  of  the  Interior  to  advise  the 
Bureau  of  Land  Management  on  public 
land  issues.  On  Thursday  morning,  May 
21,  the  Council  will  tour  the  Clear  Creek 
Management  Area  with  the  State  of 
California  Ofi^  Highway  Motor  Vehicle 
Commission.  In  the  afternoon,  the 
Council  will  visit  public  land  at  the 
Joaquin  Rocks.  Discussion  will  involve 
land  use  planning,  and  the  unique 
plants  and  minerals  of  the  area.  The 
Council  will  meet  in  Room  SA-8  of 
West  Hills  College  in  Coalinga 
beginning  at  8  a.m.  Thursday,  May  22. 
Items  to  be  discussed  include  noxious 
weeds,  and  the  proposed  Carrizo  Plain 
Natural  Area  National  Conservation 
Area  designation  tuid  how  it  will  afiect 
oil  exploration  of  the  area.  A  public 
comment  period  is  scheduled  for  10 
a.m.  Friday  when  may  address  the 
Council  about  any  public  and  issue. 
Written  comments  will  also  be  accepted 
at  the  address  below.  After  lunch,  the 
Council  will  tour  the  public  lands  of  the 
Panoche  Hills  in  western  Fresno 
County.  The  public  is  welcome  to  attend 
Resource  Advisory  Council  meetings. 
Those  wishing  to  participate  in  the  field 
trips  must  supply  their  own 
transportation,  food  r"-^  ^-r^j, 

FOR  FURTHER  INFORMATION  GOS' ACT: 
Larry  Mercer,  Public  Affairs  Officer, 
Bureau  of  Land  Management.  3801 
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Pegasus  UrivB.  Bakersfield.  CA  93308, 
telephone  805-391-6010. 

Dated  May  4.  19«)8 
lohn  Skibinski, 
Assistant  Field  Office  Manager 
IFR  Doc  9»-12878  Filed  5-13-98;  8:45  ami 
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OpPAPTMFNT  Of  "mr  TNTFPIIOR 

Bureau  of  Lar-.-i  M,t    .»qfn  .>r  t 

[10-M0-1 020-001 

Resource  Advisory  Council  Meeting 

A„.tNCY:  Bureau  of  Land  Management, 
Upper  Columbia — Salmon  Clearwater 
Districts.  Idaho. 

action:  Notice  of  Resource  Advisory 
Council  Meeting.         ^^ 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5  U.S.C. 
Appendix,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
meeting  of  the  Upper  Columbia — 
Salmon  Clearwater  Districts  Resource 
Advisory  Council  (RAC)  on  Thursday, 
June  18.  1998  and  Friday.  June  19.  1998 
in  Missoula.  Montana. 

Agenda  items  include:  Election  of 
officers;  update  and  briefing  on  the 
weed  issue,  an  update  from  the 
recreation  subgroup  and  other  matters 
as  lime  permits.  The  meeting  will  begin 
at  1:00  p.m.  (MDT).  June  18.  1998  at  the 
4B's  Inn  and  Conference  Center,  3803 
Brooks  Rd..  Missoula,  Montana.  The 
public  may  address  the  Council  during 
the  public  comment  period  from  2:00 
p.m. -2:30  p.m.  on  June  18.  1998. 

SUPPtEMENTARY  INFORMATION:  All 
Resource  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the 
Council,  or  written  statements  may  be 
submitted  for  the  Councils 
consideration.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

The  Council's  responsibilities  include 
providing  long-range  planning  and 
establishing  resource  management 
priorities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Graf  (208)  769-5004. 

Dated:  May  4.  1998. 
Ted  Graf. 

Acting  District  Manager. 
IFR  Doc.  98-12881  Filed  5-13-98:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Manaqemen! 
[CO-«^'-    '*^0-0^.  COCM2S9' 

R«.iir¥  Action    Section  302  Lease; 
Ciassitication  m  Grand  County, 

agency:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACtWN:  The  proposed  leasing  of  public 
land  for  a  Non-Competitive  Lease  in 
Grand  County. 


HY:  In  response  to  a  request  from 
the  Silver  Creek  Holdings.  Colorado,  the 
following  public  lands  have  been 
examined  and  found  suitable  for  leasing 
under  the  provisions  of  Section  302,  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976  and 
43  CFR  2920  Other  lands  in  the  vicinity 
are  currently  leased  to  Silver  Creek  Ski 
Area  for  ski  trails  and  associated 
facilities. 

.\ffir.  I-.!  VmUIu   !  ..ill! 

Sixth  Principal  Meridian.  Colorado 

T  1N..R.  76W. 
Sec.  9.  Lots  3.  6  (W'/i).  7  (E'/i).  8  and  9 
approximately  135.73  acres. 

The  affected  public  lands  would  be 
used  for  the  development  of  an  18-hole 
championship  golf  course.  This  would 
enable  Silver  Creek  Holdings  to  achieve 
the  primary  goal  of  their  Master  Plan 
Vision,  prepared  in  1997/1998,  to 
develop  amenities  which  will  provide 
year-round  use  of  the  Silver  Creek 
community.  These  lands  were  selected 
to  reduce  the  impact  on  wetlands  and 
wildlife  habitat  in  the  original  proposal 
by  Silver  Creek.  Appropriate  federal  and 
local  permits  and  approvals  have  been 
acquired  or  are  in  the  review  stage.  The 
lease  of  these  lands  will  serve  important 
public  and  private  objectives  which 
cannot  be  achieved  on  lands  other  than 
public  lands  administered  by  the 
Bureau  of  Land  Management.  The 
Bureau  of  Land  Management  would 
amend  the  existing  30  year  lease  to 
Silver  Creek 

FOR  FURTHER   NFORMATION  CONTACT: 
Other  information  concerning  this 
proposed  lease  is  available  for  review  by 
contacting  Madeline  Dzielak  at  the 
Kremmling  Resource  Area  Office  at 
1116  Park  Avenue.  PO  Box  68. 
Kremmling.  Colorado.  80459.  (970)  724- 
3437 

SUPPt-EMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  pubUc  land  from 
the  operation  of  the  public  land  laws, 
including  the  mining  laws,  except  for 
conveyance  under  Section  302  of  the 


rederal  Land  Policy  and  Management 
Act  sale  and  exchange,  for  a  period  of 
two  years  from  the  date  of  publication 
of  this  notice.  The  segregative  effect 
shall  terminate  upon  issuance  of  a  lease. 
up>on  reiection  of  the  application,  or  two 
years  from  the  date  of  publication  of  this 
notice. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  interested 
parties  may  submit  comments  to  the 
District  Manager,  Grand  Junction 
District  Office,  Bureau  of  Land 
Management.  2815  H  Road,  Grand 
Junction.  CO  8150h   Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  reaJty  action  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated  April  29,  1998. 
VUi-k  T  Morw, 
District  Manager. 
IFR  Doc  9«-1  2882  Filed  5-13-98,  8:45  araj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Manageniont 
[NV -830- 1430-01    N-62223] 

Notice  o<  Reatty  Action;  Nevada 

agency:  Bureau  of  Land  Management. 
action:  Notice. 

SUMMARY;  The  following  described  land 
in  fc.K u  County,  Nevada  has  been 
examined  and  found  suitable  for 
classification  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act 
(RAPP)  of  June  14.  1926.  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not 
be  offered  for  lease/purchase  until  at 
least  60  days  after  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register 

Mount  Diablo  Meridian.  Nevada 

T.  33  N.,  R   55  E., 
Sec.  6,  lot  8.  9. 10. 14. 15. 
Containing  182.82  acres,  more  or  less. 

DATES:  The  land  will  become  segregated 
on  May  14,  1998.  Comments  are  due  in 
this  office  by  June  29,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  informal. on  concerniii)^  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Elko  Field 
Office,  3900  Idaho  Street.  Elko.  Nevada. 
SUPPLEMENTARY  INFORMATION:  The  City 
o!  LiKo,  .\evada  intends  to  use  the  land 
to  construct  an  effluent  storage 
reservoir.  The  lease/patent,  when 
issued,  will  be  subject  to  the  provisions 
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of  the  Rec."^ation  and  Public  Purposes 
Act.  applicable  regulations  of  the 
Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1    .\  nght-of-wav  thereof  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States;  Act  of  .August  30, 
1890  (43  use  945) 

2.  All  mineral  deposits  m  the  lands  so 
patented,  and  to  it.  or  persons 
aulhonzed  by  it.  the  right  to  prospect 
for.  mine  and  remove  such  deposits 
from  the  same  under  applicable  laws 
and  regulations  to  be  established  by  the 
Set;retary  of  Interior  The  land  is  not 
required  for  any  Federal  purpose.  The 
classification  and  subsequent  lease/ 
conveyance  are  consistent  with  the 
Bureau's  planning  for  the  area.  Upon 
publication  of  this  Notice  of  Realty 
.Action  in  the  Federal  Register,  the 
subiect  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  locations  under  the 
mining  laws,  except  for  recreation  and 
public  purposes.  The  segregative  effect 
shall  terminate  upon  issuance  of  a 
patent  or  as  specified  in  an  opening 
order  to  be  published  in  the  Federal 
Register,  whichever  occurs  first  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  Elko 
Field  Office.  3900  Idaho  Street,  Elko, 
NV  89801.  Any  objections  will  be 
evaluated  by  the  State  Director,  who 
may  sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  timely  filed 
objections,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  July  13,  1998. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  lease/conveyance  under  the 
Recreation  and  Public  Purposed  Act 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Aci. 


Dated   Mav  4.  1998 
Helen  Hankins. 

District  Manafter 

!FR  Doc  <iH--i2-9f>  Filed  5-13-98;  8  45  am! 

BILUNQ  CX)0€  4310-MC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-e60-1 420-00]  ES-49627,  Group  31 
Illinois 

Notice  of  Filing  of  Plat  of  Survey; 
Illinois 

The  plat  of  the  dependen'  resur\ev  ci' 
a  portion  of  the  east  boundar\    portions 
of  the  subdivisional  lines  and  the  sun.e\ 
of  the  Lock  and  Dam  No  26  acquisition 
boundan.  Township  6  North.  Range  11 
West,  Third  Principal  Meridian,  Illinois 
will  be  officially  filed  in  Eastern  States 
Springfield,  Virginia  at  7  30  a  m  .  on 
June  19,  1998. 

The  survey  was  requested  bv  tne  U.S. 
Armv  Corps  of  Engineers 

All  inquiries  or  protests  c  oncemm^c' 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Suneyor. 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153   prior  to 
7.30  a.m.,  June  19,  1998. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2  "S  per 
copy 

Dated:  May  8.  1998 
Stephen  G  Kopach, 
Chief  Cadastral  Surveyor 
iPR  Doc  98-12870  Filed  5-13-98;  8:45  am] 

BH.LINQ  CODE  4310-6J-P 


DEPARTMENT  OF  THE  INTERKJR 
Bureau  of  Land  Management 

[ES-060-1 420-00]  ES-*962«,  Group  175, 
Minnesota 

Notice  of  Filing  of  Plat  of  Survey; 
Minnesota 

The  plat  of  tiie  survev  of  Four  Islands 
in  Five  Island  Lake  in  sections  20  and 
21.  Township  62  North,  Range  23  West, 
4th  Principal  Meridian.  Minnesota,  will 
be  officially  filed  in  Eastern  States 
Springfield,  Virginia  at  :'  30  a  m  ,  on 
June  22,  1998. 

The  survey  was  executed  in  respon.se 
to  the  applications  for  sunev  submitted 
by  Marcene  Wiebusch  .Anderson.  Ke\ 
Largo,  Florida,  Rowena  Hawkmson 
Cook,  Minnesota,  and  Bvron  B  Meyers, 
Barrington.  Illinois 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 


be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States.  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield.  Virginia  22153.  prior  to 
7:30  a.m..  June  22.  1998. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Datpfi   Mr\  P      996 
Stephen  G   Kopach, 
Chief  Cadastral  Surveyor. 
|FRD<x    Qk;.*   "Filed  5-1 3-98;  8:45  amj 

HLUNQ  COOe  43iC»-a.>-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-W7-00-1 420-00   G8-01&4] 

Filing  of  Plats  of  Survey.  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management, 

interior 
action;  Notice. 

summary:  Tlie  plats  of  survey  of  he 
follow  ing  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30j 
calendars  days  from  the  date  of  this 
publication. 

WiliameOe  .Meridian 

Oregon 

T.  75  ,  R  2  E..  accepted  April  1, 1998 
T.  30  S.,  R.  4  W..  accepted  March  13, 1998 
T.  29  S..  R  7  W  ,  accepted  April  13. 1998 
T  10  S..  R  20  W..  accepted  April  13. 1998 
T  30  S..  R  10  W.,  accepted  April  17. 1998 
T.  6  S..  R  11  W..  Accepted  April  13. 1998 
T.  30  S.,  R.  15  W..  Accepted  April  17.  1988 

Washington 

T.  10  N..  R.  11  E..  accepted  April  23. 1998 
T.  11  N.,  R.  11  E..  accepted  April  23. 1998 
T.  2^  N.,  R.  21  E..  accepted  April  3, 1998 

!f  protests  against  a  survey,  as  shown 
on  an\  of  the  above  palt(s).  are  received 
pnor  to  the  date  of  official  fifing,  the 
filing  will  be  stayed  pending 
consideration  of  the  prote8ts(sJ  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue  Portland.  Oregon  97201.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only  Copies  of 
the  platlsi  mav  be  obtained  from  the 
above  offic  e  upon  required  payTnent.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management. 
Poland.  Oregon,  a  notice  that  they  wish 
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to  prot»«t  pnor  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  or  a  protest  may  be  Hied  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above- listed  plats  represent 
dependent  resurveys.  survey  and 
subdivision. 

FOR  FlWrfMER  information  COMTACT: 
Bureau  of  Lan  j  Mj;  i,;«  Muni,  (1515 
S.W.  5th  Avenue)  P.O.  Box  2965, 
Portland.  Oregon  97208). 

Dated:  May  7,  199«. 
Rokarl  D.  DBVioey,  |r.. 

Chief.  Branch  of  Realty  and  Records  Services. 
(FRDoc  9«-12875  Filed  5-13-«8;  845  ami 

BNJJNO  COOf  43««^I»-II 

DEPAP^MFN^  "ir  ^Hf    !N-TrRfOR 

[OR-***"-*    '*■<"  ■"      't-'H  •■XW*^      -w    «-.,NiJ9] 

fof  Publtr  Mtwtinq.  ^>rfK}On 

AGENCY:  bureau  ul  Lana  Management. 

Interior 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
196.01  acres  of  lands,  of  which  184.60 
acres  are  public  lands  and  1141  acres 
are  non-Federal  lands,  to  protect  the 
facilities  and  unique  values  of  the  Row 
River  Trail.  This  notice  closes  the  laxtds 
for  up  to  2  year^  from  surface  entry  and 
mining.  The  public  lands  have  been  and 
will  remain  open  to  mineral  leesing. 
Upon  acquisition,  the  non-Federal  lands 
will  be  opened  to  the  mineral  lea&tng 
laws 

EFFECTIVE  DATE:  Comments  and  requests 
for  a  public  meeting  must  be  received  by 
AuRv^'  '  ^    1998 
ADORt  vst  s      omments  and  meetings 

should  be  sent  to  the  Oregon/ 
V\,^,.wiij{ton  State  Director.  BLM.  P.O. 
Box  2965.  Portland.  Oregon  9720»- 

FOR  funrM£»  .NfOAMATIOM  CONTACT: 

Charles  R.  Rov.  BLM  Oregon/ 
Wasf     H"  Mh.  .     S03-952-61ft9 

iUP*>i.tMENi  AH  r  .f^o«MAriCN:  On  April 
17.  1998,  a  petition  was  approved 

^  the  Bureau  of  Land 
V       i>   Mient  to  file  an  appttcatioB  to 
withdraw  the  following  deacnbed 
public  lands  and  non-Federal  lands 
from  settlement,  sale,  location,  or  entry 
under  the  general  land  laws,  including 
the  United  States  mining  laws  (30 


U.S.C.  Ch.  2  U994)).  but  not  trom 
leasing  under  the  mineral  leasing  laws, 
subject  to  valid  existing  rights: 

WiiUnu'Mc  Mi»r)<1iin 

Pubhc  Lands 

T  21  S..R.  1  W. 

Sec.  31.  lot  2  of  Tract  No.  38. 

The  portions  of  the  following  lands  as 
more  particularly  identified  and  described  by 
metes  and  bounds  in  the  official  records  of 
the  Bureau  of  Land  Management.  Oregon/ 
Washington  Sute  Office  and  the  Eugene 
District  Office,  Eugene.  Oregon: 

T  21  S..R.  1  W  , 

Sec.  19.  lots  1.  2.  4.  and  5.  SEV«^fWV«. 

NGV«SWV4.  and  Donation  Land  Claim 

No.  37; 
Sec.  30.  loU  1 ,  2.  3.  and  4,  SEv»SWV«,  and 

Donation  Land  Claim  No.  37; 
Sec.  31.  NWV«NEV,.  NE'ANWV,; 
Sk.  32,  SWV« 
T  20S.,  R.  2  W. 

Sec.  30.  lots  3.  4.  Mid  6.  and  Donation  Land 

Claim  No*  40  and  42. 
Sec.  31.  Donation  Land  Claim  No  39; 
Sec.  32.  lots  1  and  3,  S'/^NE%,  NEv«NW'/.. 

and  DooaUon  Land  Claim  No«  38  and 

39; 
Sec  33.  loU  2,  6,  and  7.  and  Donation  Land 

Claim  Nos  41.  43.  and  45; 
Sec.  34.  Donation  Land  Qaim  No.  43. 
T  21S.  R2W.. 

Sec.  2,  lots  1  and  2,  and  Donation  l^and 

Claim  No  44; 
Sec.  3.  lot  2.  SEV4NBV«.  and  Donation  Land 

Claim  Nos  40  and  44: 
Sec.  1 1 ,  Donation  Land  Claim  Nos.  42  and 

45; 
Sec.  13,  Donation  Land  Claim  Nos.  42  and 

43; 
Sec.  14,  lot  1  and  Donation  Land  Qaim  No. 

42; 
Sec.  24,  lots  1  and  2. 
T  22S.  R  1  W. 
Sec  5,  N'/iNEV«.  SW'ANEV.,  and 

SEV.NW'/. 
T  21  S,  R.  3W  . 

Sec.  1 .  lot  4  and  Dooabon  Land  Claim  No. 

60 
T  20S.  R  3W. 
Sec.  25.  Donation  Land  Claim  74. 
Sec.  26,  Donation  Land  Claim  Not  65.  66. 

and  74. 
The  areas  described  aggregate 
approximately  164.60  ecraa  in  Lane  County. 


Non-Federal  Landt 

T  21  S,  R  1  W, 
Sec.  31.  lot  1  of  Tract  36 

The  following  Uods  as  more 
particuUrly  kWalified  and  deecribed  by 
metes  and  bounds  in  the  official  records 
of  the  Bureau  nflj^nti  Management. 
Oregon/Wat<Jni\>r    '    v  ue  Office  and  the 
Eugene  District  Uttii_«.  h  ,\^fi\r  Oregon: 

T.  21  S,  R  1  W  , 

Sec.  19.  lot  1; 

Sec.  31.SEV«NEV«: 

Sec  32.  W'/iNW'/.. 

The  areas  described  aggregate 
approKlilaly  11.41  acres  in  Lane  County. 


Ihe  purpose  of  the  proposed 
withdrawal  is  to  protect  the  facilities 
and  unique  recreational  values  of  the 
approximate  14  miles  of  improved 
recreational  trail  converted  from  an 
abandoned  railroad  right-of-way 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notu  e.  all  persons 
who  wi.sh  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
profHJsed  withdrawal  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Dire<  tor  at 
the  address  indicated  above  within  90 
days  from  thf  publu  ation  oi  this  notice. 
Upon  determination  bv  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  tune  and  pia»e  will 
be  published  in  the  Federal  Register  at 
least  30  days  t»efore  the  s<  heduled  date 
of  the  meeting 

The  application  will  Itf  proc  essed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300 

For  a  period  of  2  years  from  the  date 
of  piiblK.ation  of  this  notK:e  in  the 
federal  Register   the  lands  will  t)e 
segrvv;;!'*'"!   i'-  spe<  ifie<i  at^MivH  unless  the 
appni  aiion  is  denied  or  (  anceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  THh  >en\porar\  land  uses  which 
may  be  permitted  liunag  tins 
segpexativt!  period  iru:lude  in  eiis*!s 
peniii's   n^hts-of-wav.  and  dispt)sal  of 
ve«ftal:'.  H  resoun.;es  other  than  under 
'he  miPiriK  Ihws 


Mrt\ 


;  ^^ 


Kotoerl  0   OeViney.  )r., 

Chief,  Branch  ofHeaky  and  Records  Senrices. 

'FR  Dor    q8   12«?1  Filed  5-13-98;  8:45  am) 

ail..iMG  COOK  «J1ft-U-(> 


DEPARTMENT  OF  JUSTICE 
PresKlont  s  Advisory  Board  on  Race 

ACTION:  i'lT-AMient's  Advisory  Board  on 
Race;  Notice  of  meeting. 

SUMMAfTY:  Thi'^  revises  the  nolic**  of  May 
h.  I'A'^H  rwgarding  the  President  s 
Advisory  Board  on  Race  meeting  on 
May  1«.  l^WH 

The  AdviMirv  Hoard  will  meet  frorii 
lUDOa.m    until  approximatelv  1:00 
p  m   at  the  Dorothy  Betts  Marvin 
Theater  in  the  Marvin  Center,  800  21st 
s:r»«t    \V\      VVastiin«ton.  IX,   T'tie 
a^eii.ld  iiu  juiie*.  remarks  from  Attorney 


Federal  Register /Vol.  63,  No.  93 /Thursday    Mav  14.  1998 /Notices 


26825 


Genera!  [anet  Reno  and  a  roundtable 
discussion  of  issues  relating  to  race, 
crime  and  the  administration  of  justice 
The  public  is  welcome  to  attend  the 
Advison-  Board  meeting  on  a  first-come 
first-seated  basis.  Members  of  the  public 
may  also  submit  to  the  contact  person, 
any  time  before  or  after  the  meeting, 
written  statements  to  the  Board  Written 
comments  m.ay  be  submitted  by  mail, 
telegram,  facsimile,  or  electronic  mail. 
and  should  contain  the  writers  name, 
address  and  commercial,  government,  or 
organizational  affiliation,  if  any  The 
address  of  the  President's  Liitiative  on 
Race  is  725  17th  Street,  N  W., 
Washington,  DC  20503  The  electronic 
mail  address  is  http:>'/ 
wwwwhitehouse.gov/initiatives/ 
OneAmenca 

FOR  FURTHER  INFORMATION  CONTACT: 
Comments  or  questions  regarding  this 
meeting  may  be  directed  to  Randy  D 
Ayers.  (202)  395-1010,  or  via  facsimiles. 
(202) 395-1020 

Dated   .Mav  11.  1998. 
Randy  D.  .\yers, 

Executive  Officer 

(FR  D<K    98-12879  Filed  5-13-98.  8:45  am) 

BILUNG  COOe  4410-t3-M 


DEPARTMENT  OF  JUSTICE 

National  Advisory  Council  on  Violence 
Against  Women 

agency:  United  States  Department  of 
Justice  and  United  States  Department  of 
Ffealth  and  Human  Services. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Advisory 
Council  on  Violence  Against  Women, 
co-chaired  by  the  Attorney  General  and 
Secretary  of  Health  and  Human 
Services,  will  meet  May  29,  1998  m 
Room  800  of  the  United  States 
Department  of  Health  and  Human 
Services,  200  Independent  .Avenue,  NW. 
Washington  DC  20201   Scheduled  to 
begin  at  8:30  a.m.  and  adjourn  at  4:30 
p.m  ,  the  meeting  will  include  opening 
remarks  bv  the  .^ttomey  General  and 
Secretary  Shalala.  presentation  on 
violence  against  women  resource 
centers,  committee  meetings,  and  an 
afternoon  plenary  session. 

Committee  meetings  and  the  plenai^^ 
session  will  be  open  to  the  public  on  a 
space-available  basis.  Reservations  are 
required  and  a  photo  ID  will  be 
requested  for  admittance.  To  reserve  a 
space  and  advise  of  any  special  needs, 
interested  persons  should  call  Mr  lerry 
Silverman  at  the  Department  of  Health 
and  Human  Services  at  (202)  690-4>461 
Sign  language  interpreters  will  be 
provided   Anyone  wishing  to  submit 


written  questions  to  this  session  should 
notify  the  Department  of  Heakn  and 
Human  Services.  Office  of  the  Secretary 
bv  Tuesday,  May  26,  1997  The 
notification  may  be  delivered  by  mail, 
telegram,  or  facsimile  or  in  person.  It 
should  contain  the  requestor's  name  and 
his  or  her  corporate  designation, 
consumer  affiliation,  or  government 
designation  along  with  a  short  statement 
describing  the  topic  to  be  addressed. 
Interested  parties  are  encouraged  to 
attend 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  sent  to  the  Office  of  the  Secretary, 
United  States  Department  of  Health  and 
Human  Services.  Room  61 5F,  200 
Independence  Avenue,  N'W. 
Washington,  DC  20201  or  diret;ted  to 
.Mr  )erry  Silverman,  telephone  (202) 
690-6461,  facsimile  (202)  69C^-.5.514 
Bonnie  ].  Campbell, 

Director.  Violence  Against  Women  Office, 
United  States  Depanwent  of  Justice. 
IFR  Doc,  98-12  789  Filed  5-13-98.  8:45  am) 

BILUNG  COOE  441»-BB-W 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act  of 
1980,  as  Amended,  and  the  Resource 
Conservation  and  Recovery  Act 

Notice  IS  hereby  given  that  a  proposed 
consent  decree  m  the  action  entitled 
United  States  v  PO  Corporation,  Civil 
Action  No  98CV10759  EFH.  was  lodged 
on  .^pnl  30.  1998,  with  the  United 
States  District  Court  for  the  District  of 
Massachusetts.  The  proposed  consent 
decree  resolves  the  United  States's 
claims  against  PQ  Corporation.  Nyacol 
Products,  Inc.,  Robert  Lune.  and 
Thomas  O'Connor  at  the  Nyanza 
Chemical  Waste  Dump  Superfund  Site, 
Located  in  Ashland,  Massachusetts 
("Site"),  under  the  Comprehens;ve 
F.nvironmental  Response, 
Compensation,  and  Liability  Act 
("CERCL.^ '1.  42  use  §  9601  et  seq. 
and  the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  §6973. 
Defendants  PQ,  NPl.  Lurie  and 
O'Connor  are  current  or  former  owners 
and  operator  of  the  Site  The  consent 
decree  will  also  resolve  the  claims  of  the 
Commonwealth  of  Massachusetts 
("Commonwealth")  m  connection  with 
the  Site  under  CERCL.^  and  the 
Massachusetts  Oil  and  Hazardous 
material  Release  Prevention  and 
Response  Act.  M.G  L  c.  2lE  Finally. 
the  consent  decree  will  also  resolve  the 
claims  of  the  United  States  and  the 


Commonwealth  against  Robert  Lune 
and  Thomas  O'Connor  under  M.G.L.  c. 
109A. 

Under  the  proposed  consent  decree, 
the  settlers  jointly  vkdll  make  payments 
to  the  United  States  and  the 
Commonwealth  in  the  amount  of 
$8,000,000.  plus  interest.  Of  the  total 
payments,  $923,077  wall  be  paid  to  the 
United  States  and  the  Commonwealth  in 
connection  with  claims  for  natural 
resource  damages  at  the  Site,  The 
remaining  money  will  be  paid  80%  to 
the  United  States  and  20%  the 
Commonwealth  as  reimbursement  for 
response  costs  incurred  and  to  be 
incurred  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  up  to  thirty  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decree.  Any  comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC.  20044,  and 
should  refer  to  United  States  v.  PO 
Corporation,  DOJ  Ref.  Nimiber  90-11- 
2-340e.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA,  42  U.S.C. 
§6973. 

The  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Protection  Agency,  One  Congress  Street, 
Boston.  Massachusetts  (contact  Joaima 
lerison  at  617-565-3350)  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N  W.,  4th  Floor,  Washington,  D.C, 
20005.  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
N.W..  4lh  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $18.00  (72  pages 
at  25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross. 

Section  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division 
[FR  Ekx.  9ft-12874  Filed  5-1 J-98;  845  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act  anc  the 
Clean  Air  Act 

Under  28  CFR  50.7  notice  is  hereby 
given  that  on  April  8,  1998,  a  proposisd 
Consent  Decree  ("Decree")  in  United 
States  and  League  of  Women  Voters  of 
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•^ans.  et  al  v.  Sewerage  &  Water 
Board  of  New  Orleans,  et  al .  Civil 
Action  No  93-3212.  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Louisiana. 

In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief  for 
violations  of  the  Clean  Air  Act  and  the 
Clean  Water  Act  that  occurred  at  the 
East  Bank  Sewage  Treatment  Plant  and 
its  collection  system  in  New  Orleans. 
Louisiana.  The  League  of  Women 
Voters,  Lake  Ponchartrain  Basin 
Foundation.  Orleans  Audubon  Society, 
and  Louisiana  Environmental  Action 
Network  also  were  Plaintiff-lntervenors 
in  this  action,  and  the  State  of  Louisiana 
was  a  statutory  Defendant 

Under  the  decree,  the  Sewerage  4 
Water  Board  of  New  Orleans  ("Board") 
and  tne  City  of  New  Orleans  agreed  to 
perform  Clean  Water  Act  remedial 
measures,  estimated  at  more  than  S200 
million,  including  renovating  the  sewer 
collec:tion  system,  implementing  a 
preventive  maintenance  program, 
improving  reporting  procedures  for 
unauthorized  discharges  from  the  sewer 
collection  system,  implementing  a 
response  action  plan  when  sewage  is 
discharged,  and  conduciing  storm  sewer 
monitoring.  The  Board  agreed  to  Clean 
Air  Act  remedial  measures  contained  in 
the  Operation  and  Maintenance  Plan  for 
the  Fluidized  Bed  Incinerator  at  the  East 
Bank  Sewage  Treatment  Plant.  The 
Board  also  agreed  to  pay  a  civil  penalty 
of  $1.5  million  and  to  perform  a  $2 
million  Supplemental  Environmental 
Project  that  creates  wetlands  and  a 
vegetative  buffer  at  an  abandoned  local 
beach  area.  The  Decree  does  not  resolve 
the  contingent  liability  of  the  State 
under  Section  309(e)  of  the  Act.  33 
U.S.C.  1319(e). 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  environment  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington.  DC.  20530.  and 
should  refer  to  United  States  and  the 
League  of  Women  Voters  of  New 
Orleans,  et  al.  v.  Sewerage  &  Water 
Board  of  New  Orleans,  et  al.  D.J.  Ref. 
No.  90-5-1-1-4032. 

The  IDecree  may  be  examined  at  the 
Office  of  the  United  States  Attorney. 
Hale  Boggs  Building.  Room  210.  501 
Magazine  Street.  New  Orleans. 
Louisiana.  70130.  at  U.S.  EPA  Region  6. 
1445  Ross  Avenue.  Dallas.  Texas  75202. 
and  at  the  Consent  Decree  Library.  1120 
G  Street.  NW.  4th  Floor.  Washington. 
DC  20005,  (202)  624-0892.  A  copy  of 
the  Decree  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 


Library.  1120  G  Street.  NW,  4th  Floor. 
Washington.  DC  20005.  In  requesting  a 
copy,  please  indicate  whether  you  want 
the  text  of  the  Decree  only,  the  Decree 
with  all  attachments  (except  oversize 
maps)  in  black  and  white,  or  the  Decree 
with  all  attachments  (except  oversize 
maps)  in  color  Enclose  a  check  in  the 
amount  of  $15.75  for  the  text  of  the 
Decree  only.  $527.00  for  the  Decree  with 
all  attachments  (except  oversize  maps) 
in  black  and  white.  $785  00  for  the 
Decree  with  all  attachments  (except 
oversize  maps)  in  color,  payable  to  the 
Consent  Decree  Library.  Reproduction 
costs  are  25  cents  per  page  for  normal 
pages  and  $1.15  per  page  for  color 
copies.  For  copies  of  the  oversize  maps, 
please  add  on  additional  $325,000  to  the 
total  amount. 
Joel  M.  GrtiM. 

Chief.  Environmental  Enforcement  Section. 
Envimnment  and  Natural  Resources  Division 
jFR  Doc.  98-12790  Filed  S-13-98.  8  45  ami 
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DfcPARTMENr  OF  LABOR 

Emptoymen!  and  Training 
AdfTMHislration 

Interstate  Arrangement  tor  Combining 

Empioyrnef^t  and  Wages 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  us  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (C)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  Interstate  Arrangement  For 
Combining  Employment  and  Wages. 
ETA  586. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 


July  13.  1998.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated . 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Mary  E.  Montgomery, 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  Room  S-4516.  200  Constitution 
Avenue,  NW..  Washington,  DC.  20210. 
telephone  number  (202)  219-5340.  ext. 
178  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATJON: 


I  Background 

Section  3JU4(a)(9)(B),  of  the  Internal 
Revenue  Code  (IRC)  of  1986.  requires 
States  to  participate  in  an  arrangement 
for  combining  emplo>'ment  and  wages 
covered  under  th(^  different  State  laws 
for  the  purpose  of  determining 
unemployed  workers  entitlement  to 
unemployment  compensation  The 
Interstate  Arrangement  For  Combining 
Employment  and  Wages  (CWC). 
promulgated  at  20  CFR  part  616, 
requires  the  prompt  transfer  of  all 
available  employment  and  wages 
between  States  upon  request  The 
Benefit  Payment  Promptness  Standard, 
20  CFR  part  640.  requires  the  prompt 
payment  of  unemployment 
compensation  including  benefits  paid 
under  the  CWC  arrangement.  The  VTTA 
586  report  provides  the  ETA/ 
Unemployment  Insurance  Service  with 
information  necessary  to  measure  the 
scope  and  effect  of  the  CWC  program 
and  monitor  the  performance  of  each 
State  in  responding  to  wage  transfer 
requests  and  the  payment  of  benefits. 

II  Current  .^ctions 

This  inforniation  is  necessary  in  order 
for  LT.'\  to  analyze  program 
performance,  know  when  program 
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performance  action  plans  are  needed 
and  to  target  technical  assistance 
resources  Without  this  report,  it  would 
be  impossible  for  the  ET.^  to  identify 
activity  under  the  CWC  program  and 
carrv'  out  the  Secretary's  responsibility 
for  oversight. 

Type  nf  Review:  Extension  without 
change 

Agency:  Employment  and  Training 
.administration 

Title  Interstate  Arrangement  lor 
Combining  Employment  and  Wages. 

OMB  .\umber  1205-1)029. 

Agency  Number:  ETA  586. 

Recordkeeping:  3  years. 

Affected  Public:  State  Government. 

Cite/Reference 'Form  ETA  Handbooli- 
No.  401,  ETA  586 

Total  Respondents:  53. 

Frequenrv  Quarterly. 

Total  Responses:  212. 

Average  Time  per  Response:  4  hours. 

Estimated  Total  Burden  Hours  848. 

Total  Burden  Cost  i capital  startup): 
N/A 

Total  Burden  Cost  $16,960.00. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and'or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated    Mav  6    1998. 
Grace  A.  Kilbane, 
Director,  Unemployment  Insurance  Service. 

IFR  Doc   C48-1  28Sct  Filed  5-13-98;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

Notice  of  Previously  Held  Meeting 

TIME  AND  DATE:  10:30  am..  Tuesday 

.May  12.  1998 

PLACE:  Board  Room.  7th  Floor,  Room 

7047,  1775  Duke  Street.  .Alexandria.  VA 

22314-3428 

status:  Closed. 

MATTERS  CONSIDERED: 

1  Personnel  Matter  Related  to  the 
OPM  Report.  Closed  pursuant  to 
exemptions  (2)  and  [6) 

2  Personnel  Ac-tion.  Closed  pursuant 
to  exemptions  (2)  and  (6) 

The  Board  voted  unanimously  that 
.Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice,  that  it  be  closed  to 
the  public,  and  that  earlier 
announcement  of  this  was  not  p>ossible 

The  Board  voted  unanimously  to 
close  the  meeting  under  the  exemptions 


stated  above  Deputy  General  Counsel 

lames  Engel  certified  that  the  meeting 

could  be  closed  under  those 

exemptions 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker.  Secrelarv  of  the  Board, 

Telephone  (70.1)  518^304. 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  98-13052  Filed  5-12-98;  3:46  pml 
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NATIONAL  SCIENCE  FOUNDATION 

Comment  Request:  National  Science 
Foundation  Proposal/Award 
Information — Grant  Proposal  Guide 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice 

SUMMARY:  National  Science  Foundation 

is  announcing  plans  to  request  renewed 
clearance  of  this  collection   in 
accordance  with  the  requirement  of 
Section  3506(c)(2)(Aj  of  the  Paperwork 
Reduction  Act  of  1995,  we  are  providing 
opportunity  for  public  comment  on  this 
action,  .^her  obtaining  and  considenng 
public  comment,  NSF  will  prepare  the 
submission  requesting  OMB  clearance 
of  this  collection  for  no  longer  than  3 
years 

SEND  COMMENTS  TO:  Gail  A  McHenry, 
Reports  Clearance  Officer,  National 
Science  Foundation,  4201  Wilson 
Boulevard.  Suite  245,  Arlington, 
Virginia  22230  or  send  email  to 
gmchenrv@nsf,gov  Written  comments 
should  be  received  within  60  davs  of  the 
date  of  this  notice 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs,  McHenry  on  (703)  306-11 25  x2010 
or  send  email  to  gmchenry^nsfgov.  You 
may  also  obtain  a  copy  of  the  data 
collection  instrument  and  instructions 
from  Mrs  .McHenry 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performanre 
of  the  functions  of  the  .^genc\ 
including  whether  the  information  shall 
have  practical  utility;  fb)  the  accuracy  of 
the  Agency  s  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
(cl  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 

Proposed  Project 

"National  Sciences  Foundation 
Proposal/ A  ward  Information — Grant 
Proposal  Guide."  The  missions  of  the 
NSF  are  to:increase  the  Nation  s  base  of 
scientific  and  engineering  knowledge 


and  strengthen  its  ability  to  support 
research  in  all  areas  of  science  and 
engineering;  and  promote  innovative 
science  and  engineering  education 
programs  that  can  better  prepare  the 
Nation  to  meet  the  challenges  of  the 
future.  The  Foundation  is  committed  to 
ensuring  the  Nation's  supply  of 
scientists,  engineers,  and  science 
educators.  In  its  role  as  leading  Federal 
supporter  of  science  and  engineering, 
NSF  also  has  an  important  role  in 
national  science  policy  planning. 

Use  of  the  Information 

The  regular  submission  of  proposals 
to  the  Foundation  is  part  of  the 
collection  of  information  and  is  used  to 
help  NSF  fulfill  this  responsibility  by 
initating  and  supf)orting  merit-selected 
research  and  education  projects  in  all 
the  scientific  and  engeering  disciplines. 
NSF  receives  more  than  30,000 
proposals  annually  for  new  projects. 
and  makes  approximately  10,000  new 
awards.  Support  is  made  primarily 
through  grants,  contracts,  and  other 
agreements  awarded  to  approximately 
2,800  colleges,  universities,  academic 
consortia,  nonprofit  institutions,  and 
small  businesses.  The  awards  are  based 
mainly  on  evaluations  of  proposal  merit 
submitted  to  the  Foundation  (proposal 
review  is  cleared  under  OMB  Control 
No.  3145-0060). 

The  Foundation  has  a  continuing 
commitment  to  monitor  the  operations 
of  its  information  collection  to  identify 
and  address  excessive  reporting  burdens 
as  well  as  to  identify  any  real  or 
apparent  inequities  based  on  gender, 
race,  ethnicity,  or  disability  of  the 
proposed  principal  investigators)/ 
project  directorfs)  or  the  co-principal 
investigator(s)/co-project  director(s). 

Burden  on  the  Public 

The  Foundation  estimates  that  an 
average  of  120  hours  is  expended  for 
each  proposal  submitted.  An  estimated 
38,000  proposals  are  expected  during 
the  course  of  one  year.  These  figiires 
compute  to  an  estimated  4.560,000 
public  burden  hours  aimually. 

Dated;  May  8.  1998 
Gail  A.  McHenry. 
SSF  Reports  Qearance  Officer 
(FR  Doc  98-12829  Filed  5-13-98;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Modification  tssuec 
Under  the  Antarct»c  Oonseryatton  Act 
of  1978 

AGENCY:  Saroiiai  Science  Foundation. 
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ACTION:  Notice  of  permit  modification 
issued  under  the  Antarctic  Conservation 
of  1978,  Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  of  1978.  This  is 
the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Officer. 
Office  of  Polar  Programs.  Rm.  755. 
National  Science  Foundation.  4201 
Wilson  Boulevard,  ArlinKton.  VA  22230 
SUPPLEMENTARY  INFORMATION:  On  March 
24,  199H  notice  was  published  in  the 
Federal  Register  of  a  request  for 
modification  to  permit  95WM1-NSFA/ 
ASA  for  waste  management  activities  at 
all  U.S.  Antarctic  Program  facilities  in 
Antarctica.  The  requested  modification 
would  make  Antarctic  Support 
Associates  sole  holder  of  the  permit. 
The  requested  modification  has  been 
granted.  All  special  conditions  of  the 
original  permit  remain  the  same  except 
for  the  deletion  of  references  to  Naval 
Support  Force  Antarctica  (NSFA). 
Nadene  G.  Kennedy, 
Permit  Officer 
IFR  Doc  9»-12882  Filed  5-IJ-98;  8:45  ami 

MLUNQ  COOC  rM»-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Ennphasi*  Panel  in 
Bloenqineering  and  Environmental 
S,s'>"-  s   Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(No.  97-87). 

Date  and  Time  )une  2-3.  1998;  8:30  am- 
5:00  pm 

Place  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  S30.  Arlington.  VA 
22230. 

Type  of  Meeting  Closed 

Contact  Person  Fred  G.  Heineken.  Program 
Director,  Biotechnology  Engineering. 
Division  of  Bioengine«nng  and 
Environmental  Systems.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone;  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the  1998 
Biotechnology  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 


salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  5S2b(c).  (4)  and  (6)  of  the  Government 
In  the  Sunshine  Act. 

DaffH   May  11.  1998. 
M.  k. '-      i  A  inkier, 
Comwinee  Management  Officer. 
IFR  Doc  98-12864  Filed  5-13-98;  8:45  ami 

BiLUNO  COOC  TMO-OI-M 

NATIONAL  5CIFNCF  FOUNDATION 

Special  Emphasis  Panei  in  Biological 
Infrastructure,  Nolice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Sptecial  Emphasis  Panel  in 
Biological  Infrastructure  (1754). 

Date  &  Time:  )une  2-5. 1998,  9am-5pm 
daily. 

Place:  Room  1235,  NSF.  4201  Wilson 
Boulevard.  Arlington.  Virginia. 

Type  of  Meeting:  Closed. 

Confocf  Person:  Dr.  Judith  Verbeke. 
Program  Director,  Plant  Genome  Research. 
Division  of  Biological  Infrastructure.  Room 
615.  NSF.  4201  Wilson  Boulevard.  Arlington. 
VA  22230,  (703)  306-1470 

Purpose  of  Meeting  To  provide  advance 
and  recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Plant 
Genome  Research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated  May  11.  1998. 
M.  Rebecca  Winklar, 
Committee  Management  Officer. 
IFR  Doc.  98-12867  Filed  5-13-98:  8:45  ami 
MLUMQ  OOOf  7M6-»1-M 


NATIONAL  SCIENCE  FOUNDATION 

bpeciai  Emphasis  Panel  in  Design, 
Manufacture   a.nd  industrial 
Innovation    Notice  o'  Meeting 

111  (inutuuiiit;  wiiii  iiic  roUural 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation — 
(1194) 

Date  and  Time:  June  2,  3, 4, 1998,  8:00 
a.m. — 5:30  p.m. 


Place  Rooms  310.  320,  330.  340.  360,  375, 
380,  580,  and  730.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  meeting:  Closed. 

CONTACT  PERSON:  Dr  George  A. 
Hazelrigg.  Program  Director.  Design  and 
Integration  Engineering  Program.  Dr  Delcie 
Durham.  Program  Director,  Materials 
Processing  and  Manufacturing  Program,  Dr. 
Ming  Leu.  Program  Director.  Manufacturing 
Machines  and  Equipment  Program.  (703) 
306-1330,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington.  VA 
22230 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop>osals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C 
552bc  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  May  11. 1998 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  98-12866  Filed  5-13-98;  8:45  ami 

BttL)l«  CXX)€  ^^SS-0^-U 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Elmphasis  Panel  in 
Electrical  and  Communications  System 
(1196). 

Date  and  Time:  June  2-3. 1998:  8:30  a.m. 
to  5:00  p.m. 

Place:  Room  320.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr  Tien  P.  Lee.  Program 
Director.  Physical  Foundations  of  Enabling 
Technologies  (PEET).  Division  of  Electrical 
and  Communications  Systems,  National 
Science  Foundations.  4201  Wilson 
Boulevard.  Room  675.  Arlington.  VA  22230. 
Telephone:  (703)  306-1339. 

Purpose:  To  provide  advice  and 
recommendations  concerning  propoaals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  research 
proposals  in  the  Physical  Foundations  of 
Enabling  Technologies  program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  propiosals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
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salaries;  and  piersonal  information 
conosming  individuals  associated  with  the 
proposals  These  matters  are  within 
exemptions  4  and  6  of  5  V  S  C  552b. (c)(4) 
and  (6)  the  Government  in  the  Sunshine  Act. 

Dated   May  11    1998. 
M   Rebecca  Winkler, 
Committee  Management  Officer. 
ipR  D«<    9H-12B65  Filed  5-13-98;  8:45  am) 
BILUNG  CO0€  755^-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Integrative 
Activities;  Notice  ot  Meeting 

III  acc;ordanc;e  with  the  Federal 
.^dvlso^\  Committee  .'\(:t  (Pub.  L  92- 
4fi3.  as  amended),  the  .National  Science 
Foundation  announces  the  following 
meeting: 

Name  Special  Emphasis  Panel  in 
Intergrative  Activities  (1373). 

Date  and  Time:  June  1*2.  1998,  8:30 
am  -5:00  p  m. 

Place  Rooms  330  and  340.  NSF.  4201 
Wilson  Blvd  .  .Arlington,  Va. 

Type  ot  Meeting  Closed. 

Cnnfort  Person  Dr  .Nathaniel  G   Pitts. 
Director  Office  of  Integrative  .Actn  ities 
Room  1270,  4201  Wilson  Blvd.  .Arlington. 
Virginia  22230:  Telephone  (7031  306-1040 

Purpose  of  .Sheeting  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  .\SF  for  financial  supp>ort 

Ajiendo  To  review  and  evaluate 
applications  submitted  to  the  Ojllaboratives 
to  Integrate  Research  and  Education  (QRE) 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
propnetarv  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals  These  matters  are  exempt  under  5 
U.S.C  552b(c)(4)  and  (6)  of  the  Ckjvemment 
in  the  Sunshine  Act. 

Dated   Mav  U.  1998 
M.  Rebecca  Winkler. 

Committee  Management  Officer 

!FR  Doc  98-12863  Filed  5-13-98,  8  45  ami 

BIUJNO  COOe  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panei;  Notice  of 
Meeting 

In  aci:ordance  with  the  Federal 
.•Hdvisor\-  Committee  .^ct  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  followTng 
meeting. 

Name  Special  Emphasis  Panel  in  Phvsics 
(1208) 

Date  and  Ttme   lune  4-5    1998  from  8  (K) 
am  to  5:00  pm 

Place  l'niversit\  of  Rochester.  River 
Campus.  B*L  Building.  Rfjchester  VY  1462" 

Type  of  Meeting:  Closed, 


Contact  Person  Dr  Barr\  Schneider, 
Program  Director  for  Theoretical  Physics, 
National  Science  Foundation,  4201  Wilson 
Blvd  .  .\rlington,  VA  22230  Telephone:  (703) 
306-1808 

Purpose  of  Meeting  To  provide  advice  and 
recommendations  concerning  further  NSF 
support  of  the  Center  for  Theoretical  and 
Computational  Research  in  Optical  Science 
(CTR)  at  the  L'niversit\  of  Rochester. 

Agenda:  To  review  and  evaluate  the 
progress  and  future  plans  of  the  Rochester 
Theor>  Center 

Peoson  For  Closing  The  proposals  being 
rp\iewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information.  mformatioD on 
personnel  and  propnetar\  date  for  praaent 
and  future  subcontracts.  These  matters  are 
exempt  under  5  I  S  C   552b(c).  (4)  and  (6)  of 
the  Ckivernment  in  the  Sunshine  Act. 

Dated   Mav  11.  1998. 
M.  Ret>ecca  Winkler, 
Committee  Management  Officer 
!FR  D<x    98-12868  Filed  5-13-98,  8:45  ami 

BILUNG  COOe  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  5&-4821 

Wolf  Creek  Nuclear  Operating 
Corporation;  Notice  of  Consideration 
of  Issuance  of  Arr>endment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Detennlnation,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 

considering  issuance  of  an  amendment 
to  Facility  Operating  License  No  NPF- 
42.  issued  to  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licenseej.  for 
operation  of  the  Wolf  Creek  .Nuclear 
Generating  Station,  located  in  Coffee 
County,  Kansas 

The  proposed  amendment  would  add 
a  new  action  statement  to  Technical 
Specification  3/4,3.2.  Table  3,3-3 
Functional  Unit  7  b..  Refueling  Water 
Storage  Tank  Level — Low-Lov\ 
Coincident  with  Safety  Injection 

On  May  5.  1998.  Wolf  Creek  Nuclear 
Operating  Corporation  (WCNOC; 
control  room  personnel  were  reviewing 
the  technical  specifications  associated 
With  the  refueling  water  storage  tank 
(RWST)  level,  instrumentation  and  the 
performance  of  surveillance  procedure, 
STS  IC-201,  "Analog  Channel 
Operational  Test  7300  Process 
Lnstrumentation  Protection  Set  1  ^Red)." 
Dunng  that  review,  control  room 
personnel  identified  that  when  the 
RWST  level  channel  is  taken  into  the 
test  position,  the  channel  is  actually  put 
in  a  tripped  condition.  However,  the 


associated  Tecnnical  Specification 
Action  Statement  (TS  3.3-2,  Functional 
Unit  7.b,  Action  16)  for  an  inoperable 
channel  indicates  that  the  inoperable 
channel  must  be  placed  in  the  bypass 
condition.  There  is  no  time  limit 
allowance  for  placing  an  inoperable 
channel  in  the  bypass  condition 
associated  with  Action  16,  Since  this 
surveillance  would  render  the  channel 
inoperable,  and  there  is  no  way  of 
performing  the  sur\'eillance  with  the 
channel  in  the  bypass  condition. 
WCNOC  personnel  determined  that  a 
technical  specification  amendment 
would  be  needed  to  allow  the 
surveillance  test  to  be  completed. 

The  RWST  level  instrumentation 
analog  channel  operational  test  (STS  IC- 
201)  was  last  performed  on  February  5, 
1998.  The  surveillance  is  required  by 
Technical  Specification  Surveillance 
Requirement  4.3.2.1  to  be  performed  on 
a  quarterly  basis  Taking  into  account 
the  extra  25  f)ercent  allowance  from 
Technical  Si>ecification  4.0.2,  this 
surveillance  would  go  overdue, 
rendering  the  channel  inoperable,  on 
May  31,  1998.  The  first  surveillance  test 
(STS  IC-202)  for  an  RWST  level  channel 
would  go  overdue  on  May  29,  1998,  and 
another  channel  surveillance  test  (STS 
IC-203)  will  go  overdue  on  May  30. 
1998.  With  two  channels  being 
inoperable,  entry  into  Technical 
Specification  3.0.3  would  be  required, 
forcing  shutdown  of  Wolf  Creek 
Generating  Station  (WCGS).  The  time 
between  initial  discovery  of  this  event 
(May  5,  1996)  and  the  date  when  a 
forced  shutdown  of  WCGS  (May  30, 
1998)  is  less  than  30  days;  therefore, 
there  is  not  enough  time  for  normal 
processing  of  an  amendment. 

WCNOC  believes  that,  given  the 
circumstances  surrounding  the 
discovery  of  this  event  and  the 
complexitv  of  the  instrumentation 
function   U  C.NCXI  has  made  a  best  effort 
to  subr:  ;•  h    iiTPiy  appUcation  for  this 
amencner  t   w  cSlOC  has  not  delayed 
any  actions  :i    j,'(^^-'  ;o  create  the  need 
for  e\iijenr\  a::..:  '.'i  ere  fore  take 
advai  ;a^e  v  '."if-  ;  -  ww:  ire  described  in 
Id  CFR  SO  '^1  for  evigent  amendments. 
WCNOC  believes  that  this  exigent 
amendment  is  unavoidable  and  meets 
xne  criterion  of  10  CFR  50.91(a)(6)  for  an 
exigent  .-equest 

The  staft  finds  the  licensee  acted  in  a 
Jimeh  manner,  the  licensee  has  not 
abused  the  exigent  provisions  and  there 
IS  not  sufficient  time  to  process  this 
amendment  request  in  the  routine 
manner  as  described  in  10  CFR  50.91 
without  causing  an  unnecessary  plant 
shutdown 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
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will  have  made  tinUia^s  ruquirt?u  oy  ine 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(aK6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  acxident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1  The  propoaed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  new  Action  Statement  30  for 
Functional  Unit  7  b  of  Table  3.3-3. 
Automatic  Switchover  to  Containment  Sump 
or  RWST  Level  Low-Low  Coincident  with 
Safety  Injection,  reflects  the  current  plant 
design  and  testing  practices.  As  disciused  In 
License  Amendment  No.  43  and  associated 
submittals,  the  increase  in  allowed  outage 
time  was  evaluated  and  the  associated 
unavailability  and  risk  was  shown  to  b« 
equivalent  to,  or  less  than,  that  of  otbar 
functional  units  evaluated  in  WCAP-10271. 
Supplement  2.  Revision  1  The  proposed 
change  does  not  change  any  previously 
evaluated  accident  and  therefore  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  will  not  result  in 
physical  alteration  to  any  plant  system  nor 
will  there  be  a  change  in  the  method  by 
wiMch  any  safety-related  plant  system 
performs  its  safety  function  The  propoead 
change  does  not  alter  the  functioning  of  the 
Engineered  Safety  Features  Actuation  System 
{BSFASj  or  change  the  manner  \n  which  the 
BSPAS  provides  plant  protection.  Therefore, 
there  is  no  possibility  of  a  new  or  diffsrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  propoaed  change  does  not  involve 
a  siuiificaat  reduction  in  a  margin  of  safety 

'The  proposed  change  does  not  alter  any 
safety  limits,  limiting  safety  system  settings, 
or  limiting  conditions  for  operation.  The 
proposed  change  will  not  involve  a 
significant  reduction  in  jny  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licen.see's  analysis  and.  based  on  this 


review.  It  ap{>ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
by  4:30  p.m.  eastern  lime  on  May  28, 
1998  will  be  considered  in  making  any 
final  determination. 

Normally,  the  Commission  v^U  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubhsh  in  the  Federal  Register  a  notice 
of  issuance  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  US  Nuclear  Regulatory 
Commission.  Washington.  DC  20555— 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Regialer  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  15,  1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  pariicipate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 


which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  rooms  lcx:ated  at  the  Emporia 
State  University,  William  Allen  While 
Librai7.  1200  Commertial  Street, 
Emporia.  Kansas  66801  and  at  the 
Washburn  L'niversitv  School  of  Law 
Library,  Topeka.  Kansas  66621   If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  bv  the  above 
date,  the  C;omiTiission  or  an  .Mornu 
Safety  and  Luensing  Board,  designated 
by  the  Commission  or  by  the  Chamnan 
of  the  Atomic.  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Set:retar\  or  the 
designated  Atomic  Safety  and  Licensing 
Board  wUl  issue  a  notice  of  hearing  or 
an  appropnate  order 

As  requirwd  by  10  CFR  2  714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  partK  uiantv  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  ma\  ^>e  affei  ted  bv  the 
results  of  the  proceeding  The  petition 
should  specifically  explain  the  reasons 
whv  inter\-ention  should  be  permitted 
with  partic  ular  reference  to  the 
following  factors:  ( 1 )  the  nature  of  the 
petitioners  nght  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property .  financial,  or  other  interest  in 
the  proceeding,  and  CD  the  possible 
effeci  of  an\  order  which  may  be 
entered  in  the  prcxetKimg  on  the 
petitioner  s  interest   The  petition  should 
also  identih  the  spe<;ifu  aspe<  t(s)  of  the 
sub|ec:t  matter  of  the  proc:eeding  as  to 
which  petitioner  wishes  to  intervene 
,^nv  pers<in  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  t>een 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  IS  days  prior  to  the  first 
prehearing  conference  sc.heduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  IS  days  prior  to  the  first 
prehearing  confen»n(,e  scheduled  in  the 
pro<:eeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  faci  to  be  raised  or 
controverted   In  addition,  the  petitioner 
shall  provide  a  bnef  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
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sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  facrt.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party 

Those  permitted  to  intervene  become 
parties  to  the  prcx;eeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period. 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  heanng  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
heanng  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  lay 
Silberg,  Esq..  Shaw,  Pittman,  Potts  and 
Trowbndge,  2.300  N  Street.  NW  . 
Washington,  DC  20037,  attorney  for  the 
licensee 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and./or  requests 
for  hearing  will  not  be  entertained 


absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and  or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2,714(a)(l)(IWv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  8,  1998,  as 
supplemented  by  letter  dated  May  11, 
1998,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW  ,  Washington.  EX:, 
and  at  the  lcx;al  public  document  rooms, 
located  at  the  Emporia  State  Universitv. 
William  Allen  While  Library,  1200 
Commercial  Street,  Emporia.  Kansas 
66801  and  at  the  Washburn  Iniversity 
School  of  Law  Library,  Topeka  Kansas 
66621. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  May  1998. 

For  the  Nuclear  Regulatory  Commission. 
Kristine  M.  Thomas, 

Protect  Manager.  Protect  Directorate  rV-2, 
Dn-ision  of  Reactor  Protects— UI/IV.  Office  of 
Suclear  Reactor  Regulation. 
iFR  Doc:  98-12965  Filed  5-13-98;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comn>ent 
Request 

SIJMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  proN'ides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agencv.  including 
whether  the  information  has  practical 
utility:  fb)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  colleclion 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection.  Railroad  Service  and 
Compensation  Reports;  0MB  3220-0008 
Under  Section  6  of  the  Railroad 
Unemployment  Insurance  .Act  (RULM 
and  Section  9  of  the  Railroad  Retirement 


(.Act  (RRAi.  the  Railroad  Retirement 
Board  (RRBi  maintains  for  each  railroad 
employee  a  record  of  compensation  paid 
to  that  employee  by  all  railroad 
employers  for  whom  the  employee 
worked  after  1936.  This  record,  which  is 
used  by  the  RRB  to  determine  eligibiUty 
for,  and  amount  of,  benefits  due  under 
the  laws  it  administers,  is  conclusive  as 
to  the  amount  of  compensation  paid  to 
an  employee  during  such  penodts) 
covered  by  the  reportls)  of  the 
compensation  by  the  employee's 
railroad  employees),  except  in  cases 
when  an  employee  files  a  protests 
pertaining  to  his  or  her  reported 
compensation  within  the  statute  of 
limitations  cited  in  Section  6  of  the  RRA 
and  Section  9  of  the  RRA, 

To  enable  the  RRB  to  establish  and 
maintain  the  record  of  compensation, 
employers  are  required  to  file  with  the 
RRB,  in  such  manner  and  form  and  at 
such  times  as  the  RRB  prescribes, 
reports  of  compensation  of  employees. 
The  information  reporting  requirements 
are  prescribed  in  20  CFR  209.6.  The 
RRB  utiUzes  Form  BA-3a,  Annual 
Ref>ort  of  Compensation  and  Form  BA- 
4,  Report  of  Creditable  Compensation 
Adjustments,  to  secure  the  required 
information  from  railroad  employees. 
Employers  have  the  option  of 
submitting  the  reports  on  the 
aforementioned  forms,  or,  in  like  format, 
on  magnetic  tape,  tape  cartridges  or  PC 
diskettes  as  outUnes  in  the  RRB's 
Reporting  Instructions  to  Employers. 
Submission  of  the  reports  is  mandatory. 
One  response  is  required  of  each 
respondent.  No  changes  are  proposed  to 
Form  BA-3a  or  BA-4. 

The  completion  time  for  Form  BA-3a 
is  estimated  oat  85  hours  per  response. 
The  completion  time  for  Form  BA-4  is 
estimated  at  60  minutes  per  response. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  I  Hodapp,  Railroad  Retirement 
Board,  844  N,  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  writhin  60  days  of 
this  notice. 
Chuck  Mientwa. 
Clearance  Officer. 
!FR  Doc  9ft- 1 2765  Filed  5-13-98;  8:45  am] 
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SECURITIES  AND  fcXCHANGL 
COMMISSION 

pnv««trTMnt  Cotripany  Act  R9t««9«  No 
23175;  812-1109«] 

Pax  World  Fund.  Incorporated,  et  al.; 
Notice  of  Application 

May  7.  1998 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  apphcation  for  an 
order  under  sections  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
12(d)(1)  (A)  and  (B)  of  the  Act.  under 
sections  6(c)  and  1 7(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 
and  under  section  17(d)  of  the  Act  and 
rule  I7d-1  under  the  Act. 

SUMMARY  Of  APPUCATION:  The  requested 
order  would  permit  certain  registered 
open-end  management  investment 
companies  to  invest  excess  cash  in  an 
affiliated  money  market  fund. 
APPLICANTS:  Pax  World  Fund. 
Incorporated  ("PWF").  Pax  World 
Growth  Fund.  Inc.  ("PWGF").  Pax 
World  Money  Market  Fund.  Inc. 
CPWMMF').  and  Pax  World 
Management  Corp.  ("PWMC"). 
FHJNQ  DATES:  The  application  was  filed 
on  April  1.  1996.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  Of  MEARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  1.  1998.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary 
A00RE88ES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W..  Washington.  DC.  20549. 
Applicants.  222  State  Street. 
Portsmouth.  NH  03801-3853. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 


Office  of  Investment  Company 
Regulation) 

SUPPLEMENTAL*  information:  The 
foliuvv  uig  IS  a  >uiiuudr_v  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  N.W..  Washington.  DC. 
20459  (tel.  202-942-8090) 

Applicants'  Representations 

1  \'\\\  and  PWGF  are  open-end 
management  investment  companies 
registered  under  the  Act  and  organized 
as  Delaware  corporations.  PWMC.  a 
Delaware  corporation,  serves  as  the 
investment  adviser  to  PWF  and  PWGF. 
H.G.  Wellington  Capital  Management 
("HGW")  serves  as  investment  sub- 
adviser  to  PGWF  HGW  and  PWMC  are 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 

2  PWMMF  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Maryland  corporation  PWMMF 
seeks  to  maintain  a  stable  net  asset 
value  and  is  subject  to  rule  2a-7  under 
the  Act.  PWMC  serves  as  investment 
adviser  to  PWMMF  Reich  &  Tang  Asset 
Management.  L.P.  ("RAT")  serves  as 
investment  sub-adviser  to  PWMMF 
RAT  is  registered  under  the  Advisers 
Act.  (PWMC.  HGW.  and  RAT, 
collectively,  the  "Investment 
Advisers"). 

3.  PWF  and  PWGF  have,  or  may  be 
expected  to  have,  uninvested  cash 
("Uninvested  Cash")  held  by  their 
custodian.  Uninvested  Cash  may  result 
from  a  variety  of  sources,  including 
dividends  or  interest  received  on 
portfolio  securities,  unsettled  securities 
transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions,  dividend 
payments,  or  new  monies  received  from 
investors.  Currently.  PWF  and  PWGF 
may  invest  Uninvested  Cash  directly  in 
individual  short-term  money  market 
instruments. 

4.  PWF  and  PWGF  (the  "Investing 
Funds")  wish  to  have  the  flexibility  to 
invest  their  Uninvested  Cash  in 
PWMMF.'  Any  investment  of 
Uninvested  Cash  in  shares  of  PWMMF 
will  be  in  accordance  with  each 
Investing  Fund's  investment  restrictions 
and  will  be  consistent  with  each 
Investing  Fund's  policies  as  set  forth  in 
its  prospectuses  and  statements  of 
additional  information.  Applicants 
believe  that  the  proposed  transactions 
may  reduce  transaction  costs,  create 
more  liquidity,  increase  returns,  and 
diversify  holdings.    ^ 


Applicants'  Legal  .\nalysis 

1   Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies. 
represent  more  than  10%  of  the 
acquiring  company  s  outstanding  total 
assets.  Section  12(d)(lHB)  of  the  Act 
provides  that  no  registered  open-end 
investment  company  may  sell  its 
securities  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company  s  voting 
stock,  or  if  the  sale  will  cause  more  than 
10%  of  the  acquired  company's  voting 
stock  to  be  owned  by  the  investment 
company. 

2.  Section  12(d)(l)(n  of  the  Act 
provides  that  the  Ckjmmission  may 
exempt  anv  person,  security,  or 
transaction  (or  classes  thereof)  from  any 
provision  of  section  12(d)(1)  if  and  to 
the  extent  that  ^\nh  exemption  is 
consistent  with  ir.e  fUiblu  interest  and 
the  protection  of  investors 

3.  Applicants  request  relief  under 
section  12(d)(l)(I)  to  permit  the 
Investinj^  Funds  td  use  Uninvested  Cash 
to  acquire  shares  of  PWMMF  in  excess 
of  the  percentage  limitations  in  section 
12(d)(1)(A).  provided  however,  that  in 
all  cases  the  Investing  Fund  s  aggregate 
investment  of  IninvHsted  Cash  in 
shares  of  PWM.MF  will  not  exceed  25% 
of  the  Investing  Fund's  total  assets  at 
any  time  .■Xpplu.ants  also  request  relief 
to  permit  PWM.MF  to  sell  its  set:unties 
to  an  Investing  Fund  in  excess  of  the 
percentage  limitations  in  section 
12(d)(1)(B)  AppJK.ants  represent  that     . 
PWMMF  will  not  acquire  set.unties  of 
any  other  investment  company  in  excess 
of  the  limitation  contained  in  section 
12(d)(lHA)ofthe  Act 

4.  Applicants  believe  that  the 
proposed  arrangement  does  not  result  in 
the  abuses  tfiat  sections  12(dJll)(A)  and 
(B)  were  intended  to  prevent. 
Applicants  represent  that  the  proposed 
arrangement  will  not  result  in  an 
inappropriate  layering  of  fees  be<  ause 
shares  of  PWMMF  sold  to  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  asset-based  distribution 
fee  or  service  fee.  In  addition,  the 
Investment  Advisers  will  waive  their 
investment  advisory  fees  for  each 
Investing  Fund  in  an  amount  that  offsets 
the  amount  of  the  advisory  fees  of 
PWMMF  incurred  by  the  Investing 
Fund. 
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5  Section  17(a)  of  the  Act  makes  it 
unlawful  for  anv  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
securitv  to  or  from  the  company 
Section  21a)t3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  investment 
adviser  to  the  investment  company  and 
anv  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  investment 
adviser  The  Investing  Funds  and 
FWMMP'  share  a  common  investment 
adviser  and  thus  may  be  deemed  to  be 
under  common  control.  As  a  result. 
section  17(a)  would  prohibit  the  sale  of 
the  shares  of  PWMMF  to  the  Investing 
Funds,  and  the  redemption  of  the  shares 
by  PWMMF. 

6.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  of  the  Act  if  the  terms 
of  the  proposed  transadion,  including 
the  consideration  to  be  paid  or  received. 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  Concerned,  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned, 
and  with  the  general  purposes  of  the 
.^ct. 

7.  Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  persons  or 
transactions  from  any  provision  of  the 
.\cX.  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  bv  the  policy  and  provisions  of 
the  Act. 

8  Applicants  submit  that  their 
request  for  relief  satisfies  the  standards 
in  sections  17(b)  and  6(c).  Applicants 
state  that  the  Investing  Funds  will  retain 
their  ability  to  invest  Uninvested  Cash 
directly  in  money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies,  if 
they  believe  they  can  obtain  a  higher 
rate  of  return,  or  for  any  other  reason 
Similarly.  PWMMF  has  the  right  to 
discontinue  selling  shares  to  any  of  the 
Investing  Funds  if  PWMMF's  board  of 
directors  determines  that  such  sale 
would  adversely  affeci  its  portfolio 
management  and  operations.  In 
addition,  applicants  note  that  shares  of 
PWMMF  will  be  purchased  and 
redeemed  at  their  net  asset  value,  the 
same  consideration  paid  and  received 
for  these  shares  by  any  other 
shareholder. 

9  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
afTiliated  person  of  an  investment 
company,  acting  as  principal,  from 
participating  or  effecting  any  transaction 
in  connection  with  any  loint  enterprise 


or  joint  arrangement  m  which  the 
investment  company  participates. 
Applicants  believe  that  each  Investing 
Fund,  by  participating  in  the  proposed 
transactions,  and  each  Investment 
.Adviser  of  an  Investing  Fund,  by 
managing  the  assets  of  the  Investing 
Funds  and  PWMMF.  could  be  deemed 
to  be  participating  in  a  joint 
arrangement  within  the  meaning  of 
section  17(d)  and  rule  17d-l  under  the 
Act. 

10.  In  considering  whether  to  grant  an 
exemption  under  mle  17d-l,  the 
Commission  considers  whether  the 
investment  company  s  participation  in 
such  joint  enterprise  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  .Applicants  submit  that  the 
Funds  will  participate  in  the  proposed 
transactions  on  a  basis  not  different 
from  or  less  advantageous  than  that  of 
any  other  participant  and  that  the 
transactions  will  be  consistent  with  the 
Act. 

Applicants'  Conditions 

Applicants  agree  thai  anv  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Shares  of  PWMMF  sold  to  and 
redeemed  by  the  Investing  Funds  will 
not  be  subte(.t  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act.  or  senice  fee  (as 
defined  in  rule  2830(b)(9)  of  the  NASD's 
Conduct  Rules). 

2.  The  Investment  .Advisers  will 
waive  their  advisory  fee  for  each 
Investing  Fund  in  an  amount  that  offsets 
the  amount  of  the  advisory  fees  of 
PWMMF  incurred  bv  the  investing 
Fund. 

3  Each  Investing  Fund  will  invest 
Uninvested  Cash  in.  and  hold  shares  of, 
PWMMF  only  to  the  extent  that  the 
Investing  Fund's  aggregate  investment 
m  PWMMF  does  not  exceed  2,5%  of  the 
Investing  Fund's  total  assets.  For 
purposes  of  this  limitation,  each 
Investing  Fund  or  series  thereof  will  be 
treated  as  a  separate  investment 
company 

4  Investment  in  shares  of  PWMMF 
will  be  in  accordance  with  each 
investing  Fund's  respective  socially 
responsible  criteria  and  investment 
restnctions,  if  any,  and  will  be 
consistent  with  each  Investing  Fund's 
pohcies  as  set  forth  in  its  prospectuses 
and  statements  of  additional 
infonnation. 

5  Each  Investing  Fund  and  any  future 
fund  that  may  rely  on  the  order 
requested  hereunder  will  be  advised  by 


PWTvIC  or  an  entity  controlling, 
controlled  by.  or  under  common  control 
with  PWMC. 

6.  PWMMF  shall  not  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authoritv 

Margaret  H.  Nklartand. 
Deputy  Secretary- 
(FR  Doc  98-12810  Filed  5-13-«8;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMIStSON 

Issuer  Delisting.  Notice  o'  Application 
To  Withdraw  From  Listing  and 
Registration;  (Rogers  Cantel  Inc., 
10''*?%  Senior  Secured  Notes  Due 
2006;  9^/8%  Senior  Secured 
Det>entures  Due  2008.  9=>  *  Senior 
Secured  Debentures  Due  20 1 6)  File  No. 
1-14393 

May  8, 1998. 

Rogers  Cantel  Inc.  ("Company")  has 
Bled  an  appUcation  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act  ")  and  Rule  12d2- 
2(d)  promulgated  thereunder,  to 
withdraw  the  above  sp>ecified  securities 
("Securities  ") '  from  Listing  and 
registration  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or 
"Exchange"). 

The  reasons  cited  in  the  apphcation 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

The  Securities  were  issued  pursuant 
to  three  indentures,  each  dated  May  30, 
1996,  and  qualified  under  the  Trust 
Indenture  Act  of  1939,  between  the 
Company  and  The  Chase  Manhattan 
Bank  (formerly  Chemical  Bank)  as  U.S. 
Trustee  and  CIBC  Mellon  Trust 
Company  (formerly  The  R-M  Trust 
Company)  as  Canadian  Trustee  and 
were  sold  in  May  1996  pursuant  to  the 
Registration  Statement  filed  with  the 
Commission  pursuant  to  the  Securities 
Act  of  1933.  The  Securities  are 
registered  pursuant  to  Section  12(b)  of 
the  Exchange  Act  and  are  bsted  for 
trading  on  the  NYSE,  There  are 
currently  Cdn$160.000.000  of  the  2006 
Notes.  US$510,000,000  of  the  2008 
Debentures;  and  US$175,000,000  of  the 


'  When  referred  to  individually,  the  Securitiet  »re 
identified  by  their  due  dates  (i.e..  the  "2006  Notat". 
the  "2008  Debenture*",  and  the  "2016 
Debentures '). 
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2016  Debentures  issued  and  outstanding 
for  trading  on  the  NYSE. 

The  Company  believes  that  this 
application  to  withdraw  the  Securities 
from  listing  and  registration  on  the 
NYSE  under  Section  12(b)  of  the 
Exchange  Act  should  be  granted  for  the 
following  reasons: 

1.  The  Securities  are  held  by  a  small 
number  of  holders.  As  of  each  of 
January  1.  1997.  and  October  3.  1997, 
there  were  eight  registered  holders  of 
the  2006  Notes,  one  registered  holder  of 
the  2008  Debentures,  and  one  registered 
holder  of  the  2016  Debentures. 
Moreover,  there  are  fewer  than  300 
holders  of  record  in  aggregate  of  the 
Securities  and  of  all  other  registered 
securities  of  the  Company 

2.  There  has  been  no  rep)orted  trading 
in  the  Securities.  No  trading  in  the 
Securities  has  been  reported  on  the 
NYSE  since  their  original  issuance  in 
May  1996,  and.  because  of  the  small 
number  of  holders,  the  Company 
believes  that  it  is  unlikely  that  there  will 
be  any  significant  public  mterest  in 
trading  the  Securities  on  the  NYSE  in 
the  future. 

Any  interested  person  may,  on  or 
before  May  29.  1998,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC:  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  CommiMion.  by  the  Divliion  of 
Miirket  Regulation,  pursuant  to  delegated 
authority 
foaathan  G.  Katz. 
Secretary 
IFR  Dix;  98-12856  Filed  S-13-M;  8:45  am) 
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SCCURITiFS  4MDEXCHANr,F 
COMMISSi    N 

Issuer  Doiis'.ing,  Nutii^e  ^'.  Application 
To  WMhdrsw  From  Listing  and 
Rsglttrstton;  (Tet«touch 
Communlcattons,  Inc  .  Common  Stock. 

$  >"  t' I'  v/tlue,  Class  A  HfHi»**»fnar)U' 
Common  SiocK  Pure f'  is. •  vV  if  c  'si 
FllsNo.  1-13436 

May  8.  1998. 

Teletouch  Communications.  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 


Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  form 
listing  and  registration  include  the 
following: 

The  Company's  Securities  have  been 
listed  for  trading  on  the  BSE  pursuant 
to  a  Registration  Statement  on  Form  8- 
A  which  became  effective  on  December 
23.  1994.  Subsequently,  pursuant  to  a 
Registration  Statement  on  Form  8-A.  at 
the  opening  of  business  on  April  6. 
1998,  trading  in  the  Securities 
commenced  on  the  American  Stock 
Exchange,  hic.  ( "Amex "). 

The  Company  has  complied  with  all 
rules  and  requirements  oi  the  BSE 
relating  to  the  withdrawal  of  its 
Securities  from  listing  and  registration 
on  the  BSE.  setting  forth  in  detail  to  the 
BSE  the  reasons  for  and  facts  supporting 
such  proposed  withdrawal.  In  making 
the  decision  to  withdraw  its  Securities 
from  listing  and  registration  on  the  BSE, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  listing  of  its 
Securities  on  the  Amex  and  the  BSE. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  Securities  and  believes  that  dual 
listing  would  fragment  tlm.market  for  its 
Securities. 

By  letter  dated  April  24.  1998.  from 
the  Company's  counsel  to  the  BSE.  the 
Company  set  forth  its  reasons  for 
seeking  withdrawal  therefrom  By  letter 
dated  April  24.  1998.  the  BSE  informed 
the  Company  that  it  has  no  objection  to 
the  withdrawal  of  the  Company's 
Securities  from  listing  and  registration 
on  the  BSE. 

By  reason  of  Section  12(b)  of  the  Act 
and  the  rules  and  regulations 
thereunder,  the  company  shall  continue 
to  be  obligated  to  file  reports  under 
Section  1 3  of  the  Act  with  the 
Commission  and  the  Amex. 

Any  interested  person  may.  on  or 
before  May  29.  1998.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N  W..  Washington.  DC.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Elxchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 


the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 
Jonathan  G.  Katz, 
Secretary 
IFR  Doc  98-12858  Filed  5-13-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-39976:  File  No  SR-PCX- 
98-22] 

Sell-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Ettectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.,  Relating  to  Rule 
Changes  tor  Sp>ecialist  Pertormance 
Evaluations 

May  8.  1998 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  29.  1998, » 
the  Pacific  Exchange  Incorporated 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
(  "Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Exchange  has  designated  the  proposed 
rule  change  as  constituting  a  "non- 
controversial"  rule  change  under 
paragraph  (e)(6)  of  Rule  19b— 4  under  the 
Act  which  renders  the  proposal  effective 
upon  receipt  of  this  filing  by  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I    Self-R»»sulatory Orsani/ation's 
Statprnpiit  of  the  Iprms  of  Substance  of 
the  Prtiposed  Rule  Change 

r'l.X  IS  proposinw  •     ::ii-iii!)  Rule 
5.36(d),  Commentary  .03  and  Rule  5.37 
to  codify  previously  approved  changes 
to  the  Exchange's  Specialist  Evaluation 


•  On  M«y  5,  1998.  the  Exchange  filed  Amendment 
No.  1.  technical  in  nature,  to  lh«  propoted  rule 
change,  the  tubttanca  of  which  i«  incorporated  into 
the  notice  See  letter  from  )«firey  S.  Nofris, 
N4anag«r.  Regulatory  DevalopoMnt  and  Ovanight, 
PCX.  to  Sharon  M.  Lawson.  Senior  Special  Counsel. 
N4arlLet  Regulation.  Commiuion.  dated  May  4,  1998 
("Amendment  No.  1"). 

'  The  Exchange  has  represented  that  this 
proposed  rule  change:  (i)  will  no«  significantly 
afbcl  the  protection  of  investors  or  the  public 
Interest;  (ii)  will  not  impose  any  significant  burden 
on  competition;  and  (iii)  will  not  become  operative 
for  30  days  after  the  date  of  this  Piling  The 
Exchange  also  has  provided  at  least  five  business 
days'  notice  to  the  Commission  of  its  intent  to  file 
this  propoeed  rule  change,  as  required  by  Rule  196- 
4(s)(6)  under  the  Act. 
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Program  and  to  modify  language 
regarding  the  imposition  of  restrictions 
and  the  procedures  on  certain 
specialists  The  te.xt  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretai^-.  PCX,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  ma\'  be  examined  at 
the  places  specified  in  Item  I\'  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements 

A.  Self-Hpiiulntory'  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  December  22,  1997,  the 

Commission  approved  a  one-year 
extension  of  the  Exchange's  pilot 
program  for  the  evaluation  of  Equity 
specialists  '  The  filing  established  an 
overall  score  and  individual  passing 
scores  for  specialists,  replaced  the 
"Bettering  the  Quote"  criterion  with 
■  Price  Improvement,  '  and  lowered  the 
v\eighting  of  the  "Sp)€K:ialist  Evaluation 
Questionnaire"  criterion  from  15%  to 
10%  so  that  Price  Improvement  could 
be  given  a  weight  of  10%.  The 
Commission  stated  in  footnote  14  of  the 
.•\pproval  Release  that  the  PCX  intended 
to  file  changes  to  its  rules  to  reflet:! 
these  modifications.  This  filing  would 
codifv  those  changes 

In  addition,  the  proposed  rule  change 
clarifies  the  language  regarding  the 
applicability  of  restrictions  on 
specialists  who  fail  to  obtain  an  overall 
or  individual  passing  score  minimum 
The  following  are  examples  of  the 
language  changes:  mitigating 
circumstances  language  was  taken  out  of 
the  rule  and  language  was  added  to 
indicate  that  decisions  will  now  be  done 
on  a  case-by-case  basis:  the  langviage 
regarding  the  formal  and  informal 
meeting  process  was  made  clear:  and 
other  technical  changes  were  made  In 
addition,  rule  language  that  had  made  it 
mandatory'  for  the  Equitv  Allocation 
Committee  ("EAC")  to  apply  restrictions 
to  specialists  in  the  bottom  10%  was 


eliminated  because  the  Exchange 
believes  it  was  necessary  due  to  the 
other  changes  to  the  Specialist 
Evaluation  Performance  Program 
establishing  an  overall  passing  score 
and  individual  passing  scores.  However, 
the  Exchange  kept  the  discretion  to  look 
at  specialists  that  ranked  in  the  bottom 
10%  in  order  to  have  the  ability  to 
.■-eview  specialists  that  continually  fall 
m  the  bottom  10%  even  though  they 
passed  the  other  standards.  Changes 
were  made  that  now  give  discretion  to 
the  Equity  Allocation  Committee  to 
decide:  (l)  whether  to  meet  with  the 
specialists  who  are  ranked  in  the  bottom 
10%  of  their  respective  trading  floors; 
and  (2)  whether  restrictions  should  be 
imposed  if  the  EAC  does  meet  with  the 
specialists  in  the  bottom  10%. 

The  Exc;hange  intends  to  file  with  the 
Commission  by  October  30,  1998.  a 
proposal  to  extend  the  pilot  beyond 
januan'  1.  1999.  as  well  as  a  report 
describmg  its  experience  with  the  pilot. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Sec:tion 
elbl"  of  the  Act.  m  general,  and  furthers 
the  objectives  of  Section  fi(b)(5)  of  the 
Act,'^  in  particular,  in  that  it  is 
designated  to  promote  just  and  equitable 
principles  of  trade. 

B  Self-Hegulator\'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nile  change  will  impose 
anv  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  proposed  rule  change  has  been 
filed  bv  the  Exchange  as  a 
"noncontroversial"  rule  change 
pursuant  to  paragraph  (e)(6j  of  Ruie 
19b-4,fi  Consequently,  because  the 
proposed  rule  change:  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest:  (2)  does 
not  impose  any  significant  burden  on 
competition:  and  (3)  does  not  become 
operative  until  30  days  after  the  date  of 
filing,  and  the  Exchange  provided  the 
Commission  written  notice  of  its  intent 


to  file  the  proposed  rule  change  at  least 
five  days  prior  to  the  filing  date,  it  has 
become  effective  pursuant  to  Section 
19(b)(3KA)  of  the  Act '  and  subpararaph 
(e)(6)  of  Rule  19b-4  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  C  ommcnts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspectidn  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No, 
SR-PCX-98-22  and  should  be 
submitted  by  June  4, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H   McFarlanri 
Deputy  :>ecretary 
(PR  Doc  9»-12857  Filed  5-13-98;  8:45  ami 

BILLING  coot   BCIfr-Ci-K 


'  See  Secunlies  Exchange  Act  Release  No.  39477 
(December  22.  1997),  62  i-H  68334  : December  30 
1997)  ("Approval  Release") 


MS  U.SC  78f[b). 
»  15  use.  78frb)(5). 
•17CFR  240.19b-4(e)(6). 


M5  U.S.C  788{b)(3KA). 
•17  CFR  200.3O-3(a)(12). 
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COMMISSION 

[niiiill  Na  34-3M75:  Fll*  No.  SR-PHLX- 
96-031 

S«l(-Regulatory  Organizations;  Ordef 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange.  Inc., 
Relating  to  Trading  Disputes  and  Floor 
Official  Rulings 

May  7.  IWR 

I.  Introduction 

Pursuant  to  vSection  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-«  thereunder.' 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Ckimmission 
("SEC"  or  "Commission")  a  proposal  to 
replace  the  current  text  of  PHLX  Rule 
124.  "Disputes."  with  new  text.  In  the 
filing,  the  PHLX  also  proposed  to  adopt 
Floor  Procedure  Advice  ("Advice")  F- 
27.  "Floor  Official  Rulings— Options" 
and  F-27.  "Floor  Ofricial  Rulings- 
Equity"  (together,  the  "Advices"), 
which  incorporate  and  expand  upon  the 
provisions  of  PHLX  Rule  124.  On  March 
3,  1998.  the  PHLX  amended  its 
proposals  Notice  of  the  proposed  rule 
change  and  Amendment  No.  1  to  the 
proposed  rule  change  were  published 
for  comment  in  the  Federal  Register  on 
March  17.  1998  ♦  No  comments  were 
received  regarding  the  proposal.  This 


■1SU.S.C  7a»(b)(t). 

<17C:FR240.19b-«. 

>Sm  t«tt«r  from  Linda  S.  Chrlatla.  Counial. 
niLX.  to  Yvonna  Fraticalli.  Atlornay.  DivUion  of 
Marlutt  Ragulatlon  ("Dtvislon").  ConuniitloD.  datad 
March  3.  199a  ("Amandmant  No  J").  Ainandmani 
No.  1  ravlaa*  tha  laxt  of  PHLX  Riila  124  to  tn»k» 
tha  rula  cooiislant  with  Iba  Advleaa  Spaciflcally. 
Amandmant  No.  1  mcxliflm  the  taxi  of  PHLX  Rula 
124  to  indlcata  that  two  option*  floor  off)clali 
(ralhar  than  ona  floor  ofRcial)  may  nullify  • 
tranMction  If  thay  datarmina  thai  Iha  traniaction 
violatad  any  of  (ha  following  PHLX  Rulaa:  1014. 
"Obligations  and  Raatnctiotu  Appllcabia  to 
Spacikluuand  ROTt."  1015.    Quotation 
Cuarantaaa:"  1017.  "Priority  and  Partly  tl  Opaningt 
in  Options;"  1033.  "Bids  and  Offars — Pramium:"  or 
lOao.  "PHLX  Automatad  Options  Marlist  [AirrOM) 
and  Automatic  Exacutlon  Syitam  (AirTO-X)."  In 
addition.  Amandmant  No.  1  kndicatas  that  two 
aquitv  floor  officials  (rathar  than  ona  floor  official) 
may  nullify  a  transaction  if  thay  datarmina  that  tha 
transaction  violated  any  of  the  following  PHLX 
Rules:  1 10,  "Bids  and  Offer*— Precadanca;"  111. 
"Bids  and  Offers  Binding:"  1 1B.  "Bids^nd  Offers 
Outside  Beat  Bid  and  Offer."  119  "Precadenca  of 
Highest  Bid:"  120.  "Precedence  of  Offers  at  Same 
Price:"  126.  "Crossing'  Ordar«:"  203.  "Agreamant 
of  Specialist:"  218.  "Customer!  Order  Receives 
Priority:"  229.  "Philadelphia  Slocli  Exchange 
Automated  Communication  and  Execution  System 
(PACE):"  232.  "Handling  Orders  When  tha  Primary 
Market  Is  Not  Open  for  Free  Trading  (EXP,  PPS, 
GTX  Orders):"  or  455.  "Short  Salea." 

*  See  Securities  Exchange  .Act  Release  No.  39741 
(March  1 1.  1996).  fti  KR  liO«7 


uiiicf  approves  the  proposed  rule 
change,  as  amended. 

II.  Description  of  the  Pmpoaal 

The  PHLX  proposes  to  codify  its 
current  procedures  regarding  floor 
officials'  rulings  by  replacing  the  text  of 
PHLX  Rule  124  »  with  new  text  and 
adopting  two  Advices.  The  Advices  will 
be  published  in  the  PHLX's  Floor 
Procedure  Advice  handbook.  According 
to  the  PHLX.  the  proposal  will 
Incorporate  expressly  into  the  PHLX's 
rules  the  Exchange's  current  procedures 
for  resolving  trading  disputes  and  the 
role  of  floor  officials  in  resolving  trading 
disputes. 

^Jew  PHLX  Rule  124  also 
acknowledges  that,  in  addition  to 
resolving  trading  disputes,  floor  officials 
may  issue  citations  for  violations  of 
Floor  Procedure  Advices  pursuant  to 
PHLX  Rule  970,  "Floor  Procedure 
Advices:  Violations,  Penalties,  and 
Procedures."  and  for  violations  of  the 
PHLX's  order  and  decorum  regulations, 
pursuant  to  PHLX  Rule  60. 
"Assessments  for  Breach  of 
Regulations  "  The  PHLX's  proposal 
contains  two  provisions  applicable  to  all 
rulings  by  floor  officials.  First,  the 
Advices  set  forth  a  conflict  of  interest 
provision  which  states  that  a  floor 
official  should  not  render  a  decision  or 
authonze  a  citation  where  the  floor 
official  was  involved  in  or  affected  by 
the  dispute,  or  in  any  situation  where 
the  floor  official  is  not  able  to 
objectively  and  fairly  render  a  decision 
Second.  PHLX  Rule  124(b)  states  that  all 
rulings  by  floor  officials  are  effective 
immediately  and  must  be  complied  with 
promptly  Failure  to  comply  promptly 
with  a  ruling  concerning  a  trading 
dispute  may  result  in  a  referral  to  the 
PHLX's  Business  Conduct  Committee 
("BCC").  Failure  to  comply  with  a  floor 
official's  ruling  issued  pursuant  to 
PHLX  Rule  60  or  PHLX  Rule  970  may 
result  in  an  additional  violation  of  those 
rules.  For  example,  a  first  violation  for 
disorderly  conduct  that  does  not  cease 
promptly  after  the  floor  official  issues 
the  violation  will  result  in  a  second 
violation,  also  for  disorderly  conduct. 

The  remaining  provisions  of  new 
PHLX  Rule  124  concern  trading 
disputes.  Specifically,  new  PHLX  Rule 


*Currentlv.  PHLX  Rule  124  tUtes  that  "jdtUputes 
arising  on  bids  or  offer*,  if  not  settled  b^  agreement 
between  the  members  interested,  shall  be  settled,  if 
practicable,  by  vote  of  tha  members  luiowtng  of  the 
transaction  ir  question:  if  not  so  settled,  they  sliall 
be  settled  by  this  Committee."  The  "Committee"  is 
the  applicable  floor  standing  committee.  The 
applicable  standing  committee*  are  the  Floor 
Procedure  Committee  for  the  equity  floor:  the 
Options  Committee  for  (be  equity  option  floor  and 
the  index  option  floor:  and  the  Foreign  Currency 
Optiona  ("FCO ')  Coou&itiaa  (or  tha  FCO  floor. 


124(a)  states  that  disputes  occurring  on 
and  relating  to  the  trading  Hoor.  if  not 
settled  by  agreement  between  the 
interested  members,  shall  be  settled,  if 
practicable,  by  vote  of  the  members 
knowing  of  the  transaction;  if  not  so 
settled,  the  disputes  shall  be  settled  by 
a  floor  official  summoned  to  the  trading 
crowd.  In  resolving  trading  disputes. 
floor  officials  may  institute  the  course  of 
action  deemed  to  be  most  fair  to  all 
parties  under  the  circumstances  at  the 
time.  A  floor  official  may  direct  the 
execution  of  an  order  on  the  floor  or 
adjust  the  transaction  terms  or 
participants  to  an  executed  order  In 
addition,  two  floor  officials  may  nullify 
a  transaction  if  they  determine  that  the 
transaction  violated  certain  enumerated 
PHLX  rules.*  The  Advices  state  that 
floor  officials  need  not  render  decisions 
unless  the  request  for  a  ruling  is  made 
within  a  reasonable  period  of  time. 

PHLX  Rule  124(c)  identifies  the 
procedures  for  review  of  floor  officials' 
rulings.  Specifically,  PHLX  Rule  124(c) 
states  that  floor  officials'  rulings  issued 
under  the  PHLX's  order  and  decorum 
regulations  are  reviewable  pursuant  to 
PHLX  Rule  60.  and  that  floor  officials' 
rulings  issued  under  Floor  Procedure 
Advices  are  reviewable  pursuant  to 
PHLX  Rule  970.  Floor  officials'  rulings 
in  connection  with  trading  disputes  are 
reviewable  pursuant  to  the  procedures 
established  in  new  PHLX  Rule  124(d). 

Under  PHLX  Rule  124(d),  floor 
officials'  rulings  for  options  and  FCO 
trading  are  reviewable  by  a  minimum  of 
three  members  of  the  applicable 
Subcommittee  on  Rules  and  Rulings  or 
by  the  Chairperson  of  the  applicable 
standing  committee  ■  (or  his  or  her 
designee)  if  three  Subcommittee 
members  cannot  be  convened  promptly. 
With  respect  to  equity  trading,  floor 
officials'  rulings  are  reviewable  by  a 
minimum  of  three  members  of  the  Floor 
Procedure  Committee,  or  the 
Chairperson  of  the  Floor  ProcMltire 
Committee  (or  his  or  her  designee)  if 
three  members  cannot  be  convened 
promptly.  This  will  be  the  designated 
review  panel  for  floor  offK:iais'  rulings. 

The  Advices  state  that  a  member  must 
submit  a  request  for  review  of  a  floor 
official's  ruling  to  the  Director  of  the 
PHLX's  Market  Surveillance  Department 
(or  his  or  her  designee)  within  1  .=> 
minutes  from  the  time  the  contested 
ruling  was  rendered."  Flcxir  officials' 


*  See  Amendment  No.  l.  supra  note  3. 

'  Sae  note  5.  supra,  for  a  description  of  the 
jurisdiction  of  the  standing  committee. 

*  The  review  panel  will  try  to  meet  as  soon  as 
practicable  after  notice  of  a  request  for  a  review  of 
a  floor  official's  rulings.  The  PHLX  notes,  however, 
that  this  tinM  frame  will  apply  to  (he  exten( 
pracUcable  under  the  circumatancaa.  particularly  if 
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rulings  may  be  sustained,  overturned,  or 
modified  by  a  ma)ority  vote  of  the 
review  panel  members  present. ^  In 
mak.ing  the  determination,  the  review- 
panel  may  consider  facts  and 
circumstances  not  available  to  the  ruling 
fioor  official  as  well  as  actions  taken  by 
the  parties  in  reliance  on  the  floor 
official's  ruling  [e.g  .  cover,  hedge,  and 
related  trading  activity)  Decisions  of  the 
review  panel  are  final  and  may  be 
appealed  to  the  PHLX  s  Board  of 
(]rOvemors  as  a  final  decision  of  the 
standing  floor  committee  pursuant  to 
PHLX  By-Law  Article  XI,  "Appeals   ' 
The  PHLX  notes  that  neither  fioor 
officials'  rulings  or  reviews  of  floor 
officials'  rulings  preclude  a  person  from 
seeking  redress  through  the  PHLX's 
arbitration  facilities.'" 

The  Advices  reiterate  the  provisions 
in  PHLX  Rule  124  and  provide 
additional  details  regarding  the 
operation  of  PHLX  Rule  124.  Among 
other  things,  the  Advices  state  that  floor 
officials  shall  try  to  be  prompt  in 
rendering  decisions.  However,  a  floor 
official  may  delay  rendering  a  ruling 
until  discover)  is  completed  if  the  floor 
offic'.ial  determines  that  the  benefits  of 
further  discovery  as  to  the  facts  and 
circumstances  of  the  matter  under 
review  outweigh  the  monetary'  risks  of 
a  delayed  ruling 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  ,^ct  and.  in  particular,  with  Section 
6(b)(5)  of  the  .Act,  in  that  the  proposed 
rule  change  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and.  in  general,  to 
protect  investors  and  the  public 
interest.''  According  to  the  PHLX.  the 
proposal  codifies  the  Exchange's 
existing  pro<;edures  for  resolving  trading 
disputes,  including  the  role  and 
authority  of  floor  officials  in  resolving 
trading  disputes  and  the  means  for 
appealing  floor  officials'  decisions  By 
codifv'ing  the  Exchange's  procedures  for 
resolving  trading  disputes,  the 
Commission  believes  that  the  proposal 
will  help  to  ensure  that  PHLX  members 


convening  a  review  panel  prove*  lo  be  difficult  due 
to  the  lime  of  day,  heavy  trading  volume,  or 
scheduling  conflicts.  In  addiiio.n.  the  PHLX  notes 
that,  in  connection  with  options  trading,  the 
obligations  to  maintain  a  fair  and  o.'derly  maritel  or 
(he  due  diligence  requirements  of  PHLX  Rule  1063 
may  prevail  over  the  obligation  of  a  floor  official  to 
provide  a  ruling  or  attend  a  review. 
•Sec  PHLX  rule  124(d), 
"> Sec  PHLX  Rule  950.  "Arbitration." 
"Sec  15  U.S.C.  78f(b)(5)  In  approving  this  rule 
change,  the  Commission  has  considered  the 
proposal's  impact  on  efficiency,  competiUon.  and 
capital  formation  15  U.S.C.  78c(n 


are  aware  of  the  PHIJC's  rules  governing 
the  resolution  of  trading  disputes  and 
will  facilitate  compliance  with  those 
rules.  In  addition,  the  Commission 
believes  that  the  trading  dispute 
resolution  procedures  in  PHLX  Rule  124 
and  the  .Advices  will  help  to  ensure  that 
the  PHLX's  markets  function  in  a  fair, 
orderly,  and  efficient  manner 

PHLX  Rule  124(a)  allows  a  member  to 
summon  a  floor  official  to  settle  a 
dispute  on  the  trading  floor  if  neither 
the  interested  members  or  members 
with  knowledge  of  the  transaction  are 
able  to  resolve  the  dispute  The 
Commission  notes  that  the  trading 
dispute  resolution  authority  granted  \o 
floor  officials  under  PHLX  Rule  124  ann 
the  accompanying  Advices  is  similar  to 
the  authority  granted  to  floor  officials 
under  the  rules  of  other  securities 
exchanges  '^ 

In  addition,  the  Commission  believes 
that  several  requirements  m  PHLX  Rule 
124  and  the  Advices  will  provide 
members  and  floor  officials  with 
guidance  concerning  the  resolution  of 
trading  disputes  and  help  to  enhance 
the  fairness,  accuracy,  and  integrity  of 
floor  officials  decisions  In  this  regard, 
PHLX  Rule  124(a)  and  the  Advices 
require  a  floor  official  resolving  a 
trading  dispute  to  institute  the  course  of 
action  he  or  she  deems  to  be  most  fair 
to  all  parties  under  the  circumstances  at 
the  time  In  addition,  the  .Advices  allow 
a  floor  official  to  delay  rendering  a 
ruling  if  the  floor  official  believes  that 
the  benefits  of  further  disco%'er>' 
concerning  the  facts  and  cirf:umstances 
of  a  matter  outweigh  the  monetan.  risks 
of  a  delayed  ruling  The  Advices  also 
establish  a  conflid  of  interest  provision 
applicable  to  all  ruling  by  floor 
officials  '^  Specifically,  the  .Advices 
state  that  a  floor  official  should  not 
render  a  decision  or  authonze  a  citation 
when  the  floor  official  was  involved  in 
or  affected  by  dispute,  or  m  any 
situation  where  the  floor  official  is  not 
able  to  objectively  and  fairly  render  a 
decision. 

The  Commission  believes  that  the 
proposal  will  provide  additional  clarity 
tu  the  process  of  resolving  trading 
disputes  by  specif>'ing  the  remedies 
available  to  floor  officials  resolving  such 
disputes.  Ln  this  regard.  PHLX  Rule 
124(a)  and  the  Advices  state  that  a  floor 


official  resolving  a  trading  dispute  may 
direct  the  execution  of  an  order  on  the 
floor  or  adjust  the  transaction  terms  or 
participants  to  an  executed  order.  In 
addition  two  floor  officials  may  nullify 
a  transaction  if  they  conclude  that  the 
transaction  violated  any  of  the  PHLX 
rules  enumerated  in  PHLX  Rule 
124(a)  '*  and  in  the  Advices.  The 
Commission  believes  that  permitting 
floor  officials  to  nullify  transactions 
only  for  violations  of  these  enumerated 
rules  will  provide  guidance  to  floor 
officials  concerning  the  circumstances 
under  which  it  may  be  appropriate  to 
nullifv  a  trade  In  addition,  requiring  the 
approval  of  two  floor  officials  to  nullify 
a  transaction  will  help  to  ensure  that 
this  refnedy  is  used  appropriately.'* 

The  Commission  beUeves  that  several 
provisions  in  new  PHLX  Rule  124(b) 
and  in  the  .Advices  will  facilitate  the 
enfor(.;ement  of  floor  officials'  rufings.  In 
this  regard.  PHLX  Rule  124(b)  and  the 
Advices  indicate  that  all  rulings  by  floor 
officials  are  effective  immediately  and 
must  be  complied  with  promptly 
Moreover.  PHLX  Rule  124(b)  and  the 
.Advices  note  that  failure  to  comply  with 
a  floor  official's  ruling  in  a  trading 
dispute  may  result  in  a  referral  to  the 
PHLX's  BCC,  and  failure  to  comply  w\\h. 
rulings  issued  pursuant  to  PHLX  Rule 
60  or  to  Floor  Procedure  Advices  may 
result  in  the  finding  of  an  additional 
violation  of  those  rules 

PHLX  Rule  124  and  the  Advices  also 
sf>ecif>'  the  procedures  for  requesting  a 
ruling  f^om  a  floor  official  and  for 
appealing  a  floor  official's  ruling  in 
connection  with  a  trading  dispute.'*  As 
noted  above,  PHLX  Rule  124(a)  allows 
a  member  to  summon  a  floor  official  to 
resolve  a  trading  dispute.  T^e  Advices 
state  that  floor  officials  need  not  render 
a  decision  unless  the  request  for  a  ruUng 
was  made  within  a  reasonable  period  of 
time.  In  addition,  the  Advices  indicate 
that  a  member  must  submit  a  request  for 
review  of  a  floor  official's  ruling  to  the 
PHLX's  Director  of  Market  Surveillance 


'^  See  eg    NYSE  Rule  '5.  "Disputes  as  to  Bids 
and  Offers"  (allowing  a  floor  official  to  senle 
aisputes  concerning  bids  or  offers  that  are  not 
settled  bv  agreement  between  the  interested 
membersi  and  Amex  Rule  22(c)  (allowing  a  floor 
official  to  resolve  market  disputes  submitted  to  him 
bv  members), 

'\*is  noted  above,  the  conflict  of  interest 
provision  applies  to  floor  officials'  actions  pursuant 
to  PHLX  Rules  60  and  970.  as  well  as  to  floor 
officials'  rulings  pursuant  to  PHLX  Rule  124. 


<*  See  Amendment  No.  1.  tupra  note  3. 

"The  Commission  notes  that  the  rules  of  the 
Chicago  Board  Optioru  Exchange.  Inc.  ("CBOE") 
also  permit  two  door  officials  to  nullify  a 
transaction.  Specifically,  interpretation  and  Policy 
OS  to  CBOE  Rule  6.20,  "Admission  to  and  Conduct 
on  tha  Trading  Floor.*  allows  two  floor  officials  to 
nullify  a  transaction  or  adjust  Its  terms  if  they 
determine  that  the  transaction  violated  any  of  the 
foUowiag  CBOE  rules:  (1)  6.43  (manner  of  bidding 
and  oSaringj;  (2)  6.45  (priority  of  bids  and  offers): 
(3)  6.46  (transactions  outside  the  book's  last  quoted 
range):  (4)  6.47  (priority  on  split  pnce  transactions): 
or  (5)  B.Sl  (trading  crowd  firin  disseminated  market 
quotes). 

'■Floor  officials'  rulings  issued  pursuant  to  the 
PHLX's  order  and  decorum  regulations  are 
reviewable  pursuant  to  PHLX  Rule  60.  floor 
officials'  rulings  issued  pursuant  to  Floor  Proceduia 
Advices  are  reviewable  pursuant  to  PHLX  Rule  970. 
Sw  PHLX  Rula  124(c) 


.IfiR  <R 
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(or  his  or  her  designee)  within  15 
minutes  from  the  time  the  contested 
ruling  was  rendered."  The  Commission 
believes  that  these  provisions  will 
facilitate  the  prompt  resolution  of 
trading  disputes  while  providing 
members  with  an  adequate  opportunity 
to  obtain  a  ruling  from  a  floor  official  or 
to  appeal  a  floor  official's  ruling.  In 
addition,  the  Commission  notes  that 
these  procedures  are  described  in  the 
Advises,  which  will  be  readily  available 
to  members  in  the  PHLX's  Floor 
Procedure  Handbook.  Accordingly,  the 
Commission  believes  that  PHLX 
members  will  have  sufficient  notice  of 
the  Exchange's  procedures  for  obtaining 
a  ruling  from  a  floor  official  and     . 
appealing  a  floor  official's  decision. 

Under  PHLX  Rule  124(d).  a  review 
panel,  consisting  of  either  three 
members  of  the  applicable 
Subcommittee  on  Rules  and  Rulings  (in 
the  case  of  options  trading)  or  three 
members  of  the  Floor  Procedure 
Committee  (in  the  case  of  equity 
trading),'"  may  sustain,  overturn  or 
modify  a  floor  official's  ruling.  In 
making  its  decision,  the  review  panel 
may  consider  facts  and  circumstances 
not  available  to  the  ruling  floor  official 
and  action  taken  by  the  parties  in 
reliance  on  the  floor  official's  ruhng 
(e.g..  cover,  hedge,  and  related  trading 
activity).  A  member  may  appeal  the 
review  panel's  decision  to  the 
Exchange's  Board  of  Governors  pursuant 
to  PHLX  By-law  Article  XI.  The  ' 
Commission  believes  that  these 
procedures  will  provide  for  prompt  and 
effective  review  of  floor  officials'  rulings 
in  tradjng  disputes  and  help  to  ensure 
that  trading  disputes  are  resolved  fairly. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act. >"  that  the 
proposed  rule  change  (SR-PHLX-98- 
03)  is  approved 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority^" 


'■■!,!:  v.i:  ••'    '  i     S(.   Kif  I  And. 

Deputy  i>ec.'vtar) 

(PR  Doc  9»-1280«  Filed  &-13-98;  8:45  am) 
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< '  According  to  the  PHLX.  ■  "raosoiuibla  period 
of  titn*"  will  d«p«nd  on  nurkat  and  trading  floor 
condition*  [eg  .  voIuitm.  systama  functioning,  and 
quotation  updating).  Floor  officials  will  detarmina 
what  constitutes  a  reasonable  period  of  time  for 
requesting  a  ruling.  The  PHLX  believes  that  it  is 
necessary  to  provide  floor  officials  with  flexibility 
In  making  this  determination.  Telephone 
conversation  between  Linda  S.  Christie.  Counaal. 
PHUC.  and  Yvonne  Fraticelli.  Attorney.  Dlvlalon. 
Conunisslon.  on  April  27.  1998. 

'•If  three  committee  members  cannot  be 
convened  promptly,  the  Chairperson  of  the 
applicable  committee,  or  his  or  her  designee, ,;TUiy 
review  the  ruling  See  PHLX  Rule  124(d). 

'•t5U.S.C.  7B*(b)(2). 
»»17CFR  20O.3O-3(a)(12). 


SOCIAL  SPCUBITY  ADMINISTRATION 

Agency  Intormation  Collection 
Ac'i.vities,  Submissions  tor  0MB 

Rev  <*^vi 

This  notice  lists  information 
collection  packages  that  have  been  sent 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance,  in  compliance 
with  Public  Law  104-13  effective 
October  1.  1995.  The  Paperwork 
Reduction  Act  of  1995. 

Wage  Reports  and  Pension 
Information— 0960-0547  The 
information  obtained  through 
Regulation  OR-418P.  found  in  20  CFR. 
section  422.122(b).  is  used  by  SSA  to 
identify  the  requester  of  pension  plan 
information  and  to  confirm  that  the 
individual  is  entitled  to  the  data  we 
provide.  The  respondents  are  requesters 
of  pension  plan  information. 

Number  of  Respondents:  1 .2 1 1 . 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  606  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB)  Office  of  Management  and 
Budget.  OIRA.  Attn:  Laura  Oliven, 
New  Executive  Office  Building.  Room 
10230,  725  17th  St..  NW.  Washington, 
DC.  20503 

(SSA)  Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E,  Tagliareni. 
l-A-21  Operations  Bldg.,  6401 
Security  Blvd.,  Baltimore,  MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 

Dated:  May  8,  199«. 
Nichola*  E.  Tagliareni. 
Reports  Oearance  Officer.  Social  Security 
Administration. 
(PR  Doc.  98-12834  Piled  S-13-98;  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  2812] 

Detemiination  and  Certification  Under 
Section  40A  of  the  Arms  Export 
Ckintrol  Act 

Pursuant  to  Section  40A  of  the  Arms 
Export  Control  Act  (Pub  L.  90-629).  as 
added  by  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996 
(Pub.  L.  104-132)  (22  U.S.C.  2771  et. 
seq..]  and  Executive  Order  11958.  as 
amended.  1  hereby  determine  and  certify 
to  the  Congress  that  the  following 
countries  are  not  cooperating  fully  with 
United  States  antiterrorism  efforts: 
Afghanistan; 
Cuba: 
Iran: 
Iraq; 
Libya: 

North  Korea; 
Sudan:  and 
Syria. 

This  determination  and  certification 
shall  be  transmitted  to  the  Congress  smd  . 
published  in  the  Federal  Register 

Dh'--  •    V.n  4.  1998. 
Strobe  TaiboCt, 
Acting  Secretary  of  State. 
|FR  Doc.  98-12795  Filed  5-13-98:  8:45  am) 
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DEPARTMENT  OF  STATE 

Bureau  ot  Oceans  and  International 
Environmentfll  and  Scientific  Affairs 

[Public  Notice  2813] 

Government  Activities  on  International 
Harmonization  of  Chemical 
Classification  and  Labeling  Systems, 
Public  Meeting 

agency:  Bureau  of  Oceans  and 
international  Environmental  and 
Scientific  Affairs  (OES),  Department  of 
State. 

ACTION:  Notice  of  a  public  meeting 
regarding  Government  Activities  on 
International  Harmonization  of 
Chemical  Classification  and  Labeling 
Systems. 

summary:  This  public  meeting  will 
provide  an  update  on  current  activities 
related  to  international  harmonization 
since  the  previous  public  meeting, 
conducted  January  23,  1998.  (See 
Department  of  State  Public  Notice  2708, 
on  page  1987  of  the  Federal  Register  of 
January  13,  1998.)  The  nu-etuig  will  also 
offer  interested  organizations  and 
individuals  the  opportunity  to  provide 
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information  and  views  for  consideration 
in  the  development  of  United  States 
Government  policy  positions  For  more 
complete  information  on  the 
harmonization  process,  please  refer  to 
State  Department  Public  Notice  2526 
pages  159.51-15957  of  the  Federal 
Register  of  April  3,  1997 

The  meeting  will  take  place  from  10 
am   until  noon  on  )une  16  in  Room 
.N5437  CD,  U  S  Department  of  Labor, 
200  Constitution  .Avenue  NW, 
Washington,  DC,  .attendees  should  use 
the  entrance  at  C  and  Third  Streets  NW. 
To  facilitate  entr> .  please  have  a  picture 
ID  available  and/or  a  US  Government 
building  pass  if  applicable 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  submit  wnttei: 
comments  or  information,  please 
contact  Man.  Frances  Lowe,  US 
Department  of  Slate,  OES/EN'V.  Room 
4325.  2201  C  Street  N'W,  Washington. 
DC  20520.  Phone  (202)  736-4660,  fax 
(202)  647-5947.  A  public  docket  is  also 
available  for  review  (OSHA  docket  H- 
022 H  I 

SUPPLEMENTARY  fNFORMATION:  The 
Department  of  State  is  announcing  a 
public  meeting  of  the  interagency 
committee  concerned  with  the 
international  harmonization  of  chemical 
hazard  classification  and  labeling 
svstems  (an  effort  often  referred  to  as  the 
'  globallv  harmonized  system'  or  CHS) 
The  purpose  of  me  meeting  is  to  provide 
interested  groups  and  individuals  with 
an  update  on  activities  since  the  January 
23,  1998,  public  meeting,  a  preview  of 
key  upcoming  international  meetings, 
and  an  opportunity  to  submit  additional 
information  and  comments  tor 
consideration  in  developing  US 
Government  positions  Representatives 
of  the  following  agencies  participate  in 
the  interagency  group  the  Department 
of  State,  the  Environmental  Protet  tion 
.\gencv.  the  Department  of 
Transportation,  the  Occupational  Safet\ 
and  Health  .administration,  the 
Consumer  Prcxiuct  Safety  Commission, 
the  Food  and  Drug  .^dmlnlstratlon,  the 
Department  of  Commerce,  the 
Department  of  .Agriculture  the  Office  of 
the  US  Trade  Representati\e,  and  the 
National  Institute  of  Environmental 
Health  Sc:iences 

The  .\genda  ot  the  public  mtieting 
will  include: 

1,  Introdurtion 

2,  Reports  on  recent  international 

meetings 

— Meeting  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  .Aquatic 
Toxicity  Working  Group,  April  20- 
21,  in  London.  UK. 

— ^Meeting  of  the  OECD  Advisory 


Group  on  Harmonization  of 
Classification  and  Labelling  .April 
22-24,  m  London,  UK  This 
meeting  fof:used  on  classificanon 
criteria  proposals  for  health  and 
environmental  endpoints  incluamg 
skin  and  eve  irritation,  corrosion 
target  organ  toxicity  reproductive 
toxicity,  aquatic  toxicit\  ,  acute 
toxicity,  and  the  review  of  an 
integrated  document  to  be 
comprised  of  introductor\-  sections 
on  cross-cutting  issues  and 
individual  chapters  on  each 
covered  endpoint  The  goal  is  to 
have  the  integrated  proposal  and 
other  issues  resolved  as  much  as 
possible  before  a  high  \e\e\  OECD 
meeting  now  scheduled  tor 
September  :H-4,  1998    in  Paris, 
France 
— First  meeting  of  the  Inter 
Organization  Program  for  the  Sound 
Management  of  Chemicals  (lOMC) 
Working  Group  concerning  the 
Implementation  of  the  Cioballs 
Harmonised  System  of 
Classification  and  Labelling.  May 
21-22,  in  Loncion,  UK  This 
working  group  is  charged  with 
identifying  the  functions  of  the 
institutional  "body"  or  organization 
required  to  oversee  the  maintenance 
and  updating  of  the  CHS  on  an 
ongoing  basis,  A  background  paper 
prepared  by  the  UK  has  been 
cin;ulated  and  placed  in  the  docket. 
3.  Preparation  for  upcoming  meetings 
— First  meeting  of  the  IOM(^ 

International  Labour  C>rgatiisation 
Working  Group  for  the 
Harmonization  of  Chemical  Hazard 
Communication.  June  22.  in 
London.  I'K  This  meeting  will 
fo<':us  on  the  eiat)oration  of  terms  of 
reference  work  plan  and  time  table 
for  the  hazard  communication 
elements  of  the  GHS 
— lOMC  Coordinating  Group  for  the 
Harmonization  of  Chemical 
Classification  Systems,  hine  23-24, 
London.  L'K  This  group  provides 
overall  management  direction  to  the 
development  of  the  GHS.  Among 
the  agenda  items  is  further 
consideration  of  a  paper  ;  .anfying 
the  scope  and  application  of  the 
GHS  discussed  at  the  last  two 
Coordinating  Group  meetings,  in 
lune  and  November.  1997.  The 
original  paper,  I'S  comments,  and 
a  report  of  the  November  1997 
meeting  are  in  the  public  docket,  .\ 
revised  version  is  expected  later 
this  month  and  will  be  placed  in 
the  docket,  along  with  other  papers 
received  for  thfe  June  23-24 
meeting. 
— OECD  Working  Group  on  Mixtures, 


June  25-27,  in  London,  UK.  This 
group  is  charged  with  developing 
harmonized  approaches  for  the 
classification  of  mixtures.  This  will 
be  its  second  meeting,  and 
participants  will  be  discussing  areas 
for  harmonization  based  on  a 
detailed  review  document  outlining 
the  components  of  major  existing 
hazard  classification  systems  for 
mixtures. 
— Meeting  of  the  UN  Subcommittee  of 
Experts  on  the  Transp>ort  of 
Dangerous  Goods,  June  29-July  9, 
in  Geneva.  Switzerland.  The 
Subcommittee  has  hosted  the 
working  group  developing 
classification  criteria  proposals  for 
physi  a    f  ft />'!•>  and  largely 
compieieG  inis  work  in  December 
1997  It  IS  also  involved  in 
consideration  of  OECD  proposals  on 
acute  toxicity  classifications,  the 
institutional  framework  for  the 
ongoing  maintenance  of  the  GHS. 
and  hazard  communication  issues 
as  they  relate  to  goods  in  transport. 

4.  Pubhc  Comments 

5.  Concluding  Remarks 

Interested  parties  are  invited  to 
submit  their  comments  as  soon  as 
{wssiblc  for  consideration  in  the 
development  of  U.S.  positions  for  the 
international  meetings  listed  above,  and 
to  present  their  views  orally  and/or  in 
writing  at  the  public  meeting. 
Participants  in  the  meeting  may  also 
address  other  topics  relating  to 
harmonization  of  chemical  classification 
and  labeling  systems  and  are 
particularly  invited  to  identify  issues  of 
concern  to  specific  sectors  that  may  be 
affected  by  the  GHS 

All  written  comments  will  be  placed 
in  the  public  docket  (OSHA  docket  H- 
022H).  The  docket  is  open  from  10  a.m. 
until  4  p.m.,  Monday  through  Friday, 
and  is  located  at  the  Department  of 
Labor.  Room  2625,  Constitution 
Avenue,  NW.,  Washington,  DC 
(Telephone: 202-219-7894:  Fax:  202- 
219-5046).  The  public  may  also  consult 
the  docket  to  review  previous  Federal 
Register  notices,  comments  received. 
Questions  and  Answers  about  the  GHS. 
a  response  to  comments  on  the  April  3 
FedeTal  Register  notice,  and  other 
nr-iHV  MI  •   r  >(  uments. 

Dated  May  11,  1998. 
N4ichapl  MeteiiU, 

Director,  (Jffice  of  Environmental  Policy. 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 
IFRDoc  QB-i?R4n  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  STATE 
(Public  Notice  I28M] 

United  States  International 
Telecommunications  Advisory 
Committee;  Telecommunication 
Standardization  Sector  (ITAC-T) 
National  Committee  and  Study  Group 
D;  Meeting 

The  Department  of  State  announces 
that  a  meeting  of  the  United  States 
International  Telecommunications 
Advisory  Committee  (ITAC),  will  be 
held  as  follows:  Study  Group  D  on 
Wednesday.  May  20.  1998  and  the 
National  committee  on  Monday.  June  29 
and  |uly  22.  1998,  all  beginning  at  9:30 
a.m.  and  scheduled  for  all  day.  in  Room 
1408  of  the  Department  of  State.  22nd 
and  C  Streets.  NW..  Washington.  D.C. 

The  purpKJse  of  ITAC  is  to  advise  the 
Department  on  policy,  technical,  and 
ofierational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 
telecommunication  and  information 
issues.  The  purpose  of  these  meetings  is 
to  develop  United  States  fK)sitions  for 
upcoming  ITU-T  meetings  dealing  with 
standards  activities  of  the  International 
Telecommunication  Union  (ITU).  In 
particular,  the  Study  Group  D  meeting 
will  include  preparation  for  the  planned 
meeting  of  ITU-T  Study  Group  8.  to  be 
held  lune  9-18.  and  other  issues  within 
the  jurisdiction  of  Study  Group  D.  The 
National  Committee  meetings  will 
include  preparation  for  the 
Telecommunication  Sector  Advisory 
Group  meeting  to  be  held  September  7- 
11.  1998.  Questions  regarding  the 
agenda  or  ITAC-T  Sector  activities  in 
general  may  be  directed  to  the  Study 
Croup  D  Chair.  Gary  Fereno.  telephone 
703  607-6166  or  the  National 
Committee  Chair.  Marion  Gordon,  202 
647-0197 

All  participants  may  join  in 
discussions,  subject  to  instructions  of 
the  chair.  In  this  regard,  entry  to  the 
building  is  controlled,  if  you  wish  to 
attend,  please  send  a  fax  to  (202  647- 
7407)  at  least  24  hours  before  the 
meeting,  providing  name,  afBliation, 
date  of  birth,  and  social  security 
number,  to  arrange  for  pre-clearance. 
One  of  the  following  valid  photo  IDs  is 
required  for  admittance  to  the  Stat^ 
Department  building:  US  driver's 
license  with  picture,  passport. 
Government  ID.  Enter  from  the  C  Street 
Main  Lobby. 

Dated:  May  6.  1998 
Richard  E.  Shnim, 
Executive  Director,  ITAC. 
|FR  Doc.  98-12944  Filed  S-12-98;  10:30  am) 
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DEPARTMENT  OF  STATE 
(Public  Notice  :23'4] 

Shipping  Ccx.irdinating  CommiTtee, 
Council  and  Associated  Bodies,  Notice 

ot  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:00  AM  on  Tuesday.  June 
2nd.  in  Room  2415.  at  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street.  SW. 
Washington.  DC  20593-0001.  The 
purpose  of  the  meeting  is  to  finalize 
preparations  for  the  80th  session  of 
Council,  and  the  45th  session  of 
Technical  Cooperation  Committee  of  the 
International  Maritime  Organization 
(IMO)  which  is  scheduled  for  15-19 
June  1998.  at  the  IMO  Headquarters  in 
London.  At  the  meeting,  discussions 
will  focus  on  papers  received  and  draft 
U.S.  positions.  Among  other  things,  the 
items  of  particular  interest  are: 

a.  Reports  of  the  IMO  committees 

b.  Review  of  the  IMO  technical 

cooperation  activities 

c.  Relations  with  the  United  Nations 

d.  Reports  for  World  Maritime 

University  and  International 
Maritime  Law  Institute 

e.  Administrative  and  financial  matters. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Gene  F.  Hammel.  U.S.  Coast  Guard 
Headquarters  (G-Cl),  2100  Second 
Street,  SW;  Room  2114,  Washington,  DC 
20593-0001.  by  calling:  (202)  267-2280, 
or  by  faxing:  (202)  267-4588. 

ri„.„H    v!ay  1.  1998. 
Sii-phrii  VI.  Miller. 

ExecuVve  Secretary,  Shipping  Coordinating 
Committee. 
jFR  Doc.  98-12869  Filed  5-13-98;  8:45  am) 


OFFICF  OF  THE  UNrnED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Advisory 
Commmee  for  Trade  Policy  and 
Negotiations 

AGENCY:  utfice  of  the  United  States 
Trade  Representative. 
ACTKDN:  Notice  that  the  June  11. 1998. 
meeting  of  the  Advisory  Committee  for 
Trade  Policy  and  Negotiations  will  be 
held  from  10:00  a.m.  to  2:00  p.m.  The 
meeting  will  be  closed  to  the  public 
from  10:00  a.m.  to  1:30  p.m.  and  open 
to  the  public  from  1:30  p.m.  to  2:00  p.m. 

SUMMARY:  The  Advisory  Committee  for 
Trade  Policy  and  Negotiation  will  hold 


a  meeting  on  June  11,  iyy«  from  10:UU 
a.m.  to  2:00  p.m.  The  meeting  will  be 
closed  to  the  public  from  10:00  a.m.  to 
1:30  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosiu^ 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States.  The  meeting  will  be  open 
to  the  public  and  press  from  1:30  p.m. 
to  2:00  p.m.  when  trade  policy  issues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 
DATES:  The  meeting  is  scheduled  for 
lurif"  11    1998.  unless  otherwise  notified. 
ADDRESSES:  The  meeting  will  bf  held  at 
the  Madisun  Hotel  in  the  Doliv  Madison 
Room,  located  at  15th  4  M  Streets  NW, 
Washington,  D.C.  unless  otherwise 
notified 

FOfl  FURTHER  INFORMATION  COMTACT: 
Hill  Dalev.  (Jffi(-e  of  the  United  States 
Tradt'  KeprHseiitalive.  (202)  39S-612U. 
tJ»»riene  Barshefik>. 
United  States  Trade  Upprr^entativf 
(FR  Doc.  98-12837  Filed  >-l  J-9«.  8:45  araj 
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DEPARTMENT  OF  TRANSPORT ATK)N 

Federal  Highway  Administration 

Environn>enlal  Impact  Statement: 
Tarrant  County,  TX 

AGENCY:  Federal  Highwav 
.^dmin!st^atlon  (PTIWAj.  1X)T.' 
ACTION:  .\otice  of  Intent. 

summary:  The  FHWA  is  issuing  a  third 
notice  to  advise  the  public  that  the 
scope  of  the  environmental  impact 
statement  (EIS)  for  the  proposed  State 
highway  121  (SH  121)  project  in  Tarrant 
County.  Texas,  will  be  revised. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  (,  Waidelii.fi.  Distrui  hiikjuieer. 
Federal  Highvsas  .-Vdrmnistration.  H26 
Federal  Office  Building.  300  E  8th 
Street,  Austin,  Texas  78701  Telephone: 
(512)  916-5988  orDianna  F  Noble, 
Director,  Environmental  Affairs 
Division,  Texas  Department  of 


Federal  Register 'Vol    63.  No.  93/Thursdav.  M. 


:9^^P    N'otices 


2fiR- 


Transportation,  125  East  llth  Street, 
Austin.  Texas  78701-2483  Telephone: 
(5121 41fi-2~34 

SUPPLEMENTARY  INFORMATION:  The 

project  was  initially  planned  to  be 
studied  in  a  single  EIS  with  limits  from 
Interstate  Highway  35  West  (IH  35 W)  in 
Fort  Worth.  Tarrant  County,  to  State 
Highway  174  {SH  174)  in  Johnson 
County.  A  first  Notice  of  Intent  (NOI) 
was  published  in  the  August  4.  1988, 
Federal  Register  with  the  SH  121  EIS 
limits  being  proposed  for  the  South 
Section  of  the  project.  A  second  NOI 
was  published  in  the  April  5.  1990, 
Federal  Register  with  the  SH  121  EIS 
limits  being  proposed  for  the  North 
Section  of  the  project.  This  third  NOI 
will  change  the  scope  of  the  EIS.  The 
result  will  be  a  change  of  the  limits  and 
scope  of  the  freeway  project  with 
portions  that  are  proposed  to  be 
developed  as  a  toll  road  where  it  is 
determined  to  be  economically  feasible. 
The  limits  of  the  EIS  for  the  proposed 
project  are  now  portions  of  the  North 
and  the  South  Sections  of  SH  121  and 
will  extend  from  Interstate  Highway  30 
(IH  30)  in  Fort  Worth  to  Farm-to-Market 
Road  1187  (FM  1187).  all  within  Tarrant 
County.  The  previous  documentation 
was  subdivided  into  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  North  Section  with  another  DEIS 
for  the  South  Sei:tion  The  DEIS  for 
South  Section  was  completed  and  a 
public  hearing  was  held  but  a  Record  of 
Decision  was  not  issued.  The  DEIS  for 
the  North  Section  was  not  completed 
and  work  was  suspended.  The  new  EIS 
for  the  proposed  facility  will  cover  a 
part  of  the  South  Section  from  IH  20  to 
FM  1187  and  part  of  the  North  Section 
from  IH  30  to  IH  20.  Companion 
documentation  is  being  prepared 
separately  for  the  remainder  of  the 
North  Section  of  the  proposed  facility 
from  IH  33\V  to  IH  30  in  Fort  Worth, 
Tarrant  County,  as  well  as  the 
remainder  of  the  South  Section  of  the 
proposed  facility  from  FM  1187  in 
Tarrant  County  to  US.  Highway  67  (US 
67)  in  Cleburne:  lohnson  County. 

Numerous  public  involvement 
activities  have  taken  place  during  the 
development  of  the  proposed  project 
and  will  continue  until  a  general 
consensus  is  reached  on  a  preferred 
alternative.  Many  alternatives  and 
routes  have  been  considered  Among  the 
alternatives  considered  for  a  proposed 
project  are  build  nothing,  freeway 
development,  and  toll  road 
development. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 


are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  TxDOT  at  the 
address  provided. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205.  Highway  Research, 

Planning  and  Construction,  The  regulations 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program) 

Walter  C.Waidelich. 

District  Engint-f-r 

IFR  Doc.  98-12876  Filed  5-13-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  49  CFR  21  l.S  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  .administration  (FRA) 
received  from  the  Burlington  Northern 
Santa  Fe  Railroad  (BNSF)  a  request  for 
a  waiver  of  compliance  with  certain 
requirements  of  the  Code  of  Federal 
Regulations.  The  petition  is  described 
below,  including  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Burlington  Northern  Santa  Fe  Railroad. 
Docket  Number  RST-97-6 

This  notice  covers  the  request  of  the 
BNSF  to  be  relieved  of  compliance  with 
Section  213.57(b)  of  the  Federal  Track 
Safety  Standards  (49  CFR  213)  for  the 
operation  of  National  Passenger 
Corporation  (Amtrak)  trains  at  up  to  five 
(5)  inches  of  unbalance  on  the  former 
Santa  Fe  Railroad  Since  1994,  Amtrak 
trains  have  been  operatings  at  up  to  4 
inches  of  unb>alance  or  cant  deficiency 
on  the  former  Burlington  Northern 
Raifroad  This  petition  would  extend 
the  waiver  to  the  former  Santa  Fe 
Railroad  and  increase  the  level  of 
unbalance  from  4  inches  to  5  inches. 

Section  213  57(bj  refers  to  the 
maximum  allowable  train  operating 
speeds  on  non-tangent  track  as  a 
function  of  existing  curvature  and 
superelevation  and   further,  introduces 
the  concept  of  unbalanced 
superelevation  (cant  deficiency)  in 
particular  modes  of  train  operation.  The 
idea  of  trains  negotiating  cur%  ed  track  at 
speeds  producing  either  positive  or 
negative  unbalance  was  discussed 
previously  in  the  Federal  Register  (52 
FR  38035'on  October  13,  1987J. 
Currently,  Section  213.57(b)  permits  a 
maximum  of  3  inches  to  be  used  as  the 
underbalance  term  in  the  formulation  of 
curve/speed  tables  by  track  maintenance 


engineers  defining  intermediate  train 
speeds  and  curved  track  superelevations 
for  any  route  between  two  points. 

BNSF  petitioned  for  permission  to 
substitute  the  value  of  5  inches  instead 
of  3  inches  in  determining  maximum 
train  speeds  on  track  owned  by  the 
railroad  and  used  under  contract  by 
Amtrak  in  the  provision  of 
transcontinental  passenger  train  service. 
BNSF  is  requesting  the  waiver  to  assist 
Amtrak  in  improving  its  operating 
efficiency. 

Interested  parties  may  submit  written 
views,  data,  or  comments  on  this 
petition.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RST-97-6),  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW, 
Washington.  DC  20590. 
Communications  received  within  30 
days  from  the  publication  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  FRA's 
offices  at  1120  Vermont  Avenue,  NW. 
Room  7051,  Washington,  DC  20005. 

Issued  in  Washington.  DC  on  May  4.  1998. 
Grady  C.  Cotben.  Jr.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Deveiopment 
!FRDoc  08  12767  Filed  5-13-98:  8:45  ami 
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DEPARTMENT  OP  TRANSPOR'^ATION 

Federal  Railroad  Aam^iSfatio^ 
[FRA  Docket  Nc    RS"  -S7-6] 

Petition  for  Exemption  or  Waive'  o' 
Compliance  With  the  Requrements  z* 
Section  213.233(c)  of  the  Feoera  T-acH 
Safety  Standards;  Nev»  Jersey  Trans  ! 
Rail  Operations,  Inc 

In  accordance  witH  49  CFR  211.41, 
notice  is  hereby  given  that  the  New 
Jersey  Transit  Rail  Operations. 
Incorporated,  (NJT)  has  submitted  a 
f>etition.  dated  Etecember  3. 1997.  for  a 
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\,v  jivtr  lu  I  (impliance  with  certain 
requirements  of  Title  49.  Code  of 
Federal  Regulations.  Part  213:  Track 
Safety  Standards. 

The  purpose  of  the  petition  is  to 
request  of  the  Federal  Railroad 
Administration  (FRA)  relief  from 
compliance  with  the  provisions  of  49 
CFR  213.233(c)  of  the  Federal  Track 
Safety  Standards.  The  petitioner 
requests  approval  to  eliminate  one  of 
two  weekly  visual  track  inspections 
required  by  this  section  for  track 
carrying  passenger  traffic.  Petitioner 
proposes,  in  the  interest  of  equivalent 
safety,  to  substitute  for  the  eliminated 
visual  inspection  the  operation  of  a 
track  geometry  measuring  vehicle  over 
the  affected  main  track  and  sidings  on 
a  quarterly  basis.  Such  equipment  does 
not  operate  over  the  tracks  of  the 
petitioner  today. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Number  RST-97-5  and  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk.  Office  of  Chief  Counsel.  Federal 
Railroad  Administration.  400  Seventh 
Street.  SW.  Washington.  DC  20590. 
Communications  received  within  30 
days  of  publication  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  af^er  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.  to  5:00  p.m.) 
in  Room  7051.  1120  Vermont  Avenue, 
NfW.  Washington.  DC.  20005. 

Issued  in  Washington.  D.C  on  May  4. 
1998. 
Gra<iy  C  Cothan.  )r.. 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

(FR  Doc.  9&-12768  Filed  S-13-98;  8:45  ami 
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DEPARfMEiNT  C'f  TRANSPORTATION 
s>.. rf,!-  t'  T';insp<;'"'tation  Board 


(STBDocxe'  Son   AB    J. 

An    "^5^  'S.jDNc    24  X! 


Sub  Ho    ^e>K)  ,)nd 


B-  s!(>o  and  Maine  Corporation — 

Atvjndonment  Exemption     i^ 

Mirtdlesen  County   MA  and  Springfield 

'  rTTiinai  Railway  Company — 

;)'Si  (snrmuance  Of  Service 

f  xfH-^ption     in  Middlesex  County,  MA 

boston  &  Maine  Corporation  (B&M) 
and  Springfield  Terminal  Railway 
Company  (ST)  have  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  for  B&M  to  abandon 
and  ST  to  discontinue  service  over  a 
1.82-mile  line  of  railroad  known  as  the 
Watertown  Branch  from  milepost  5.85 
(Engineering  Station  87+90)  to  milepost 
7.67  (Engineering  Station  184+25)  in 
Middlesex  County.  MA.  The  line 
traverses  United  States  Postal  Service 
Zip  Code  02172.' 

BAM  and  ST  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years.  (2)  any  overhead 
traffic  has  been  rerouted  over  other 
lines;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  the  line  (or  by 
a  state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period:  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49CFRll05.il 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Une  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  June  13.  1998.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


issues,  ^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2). '  and  trail  use/rail 
banking  requests  under  49  CFR  1152.29 
must  be  filed  by  May  2*.    1  >''H  Petitions 
to  reof)en  or  requests  fcir  ;   1;)!;^  n<;p 
conditions  under  49  C.VH  I  !    .:  ^h  must 
be  filedby  June  3.  1 ''iH  w'i    s.r,.. 
Transportation  Board.  Oliu.u  ui  the 
Secretary.  Case  Control  Unit.  1925  K 
Street,  NW.,  Washington,  DC  20423. 

A  copy  of  anv  petition  filed  with  the 
Board  should  tn  s'?  '  to  applicant 
representative   i   r:    K   N  uiolny,  Esq., 
Boston  and  Mai!:r  (  iirpnrttKiri,  I,aw 
Department,  In  :   M   rs.  i  irk   N   rt: 
Billerica.  MA  01862. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BAM  and  ST  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  abandonment  and 
discontinuance,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issup  an  iT.virnnmprtfn! 
assessment  (EA    r-.  Mr.  i<    i  '<« 
Interested  person.s  ::;  u    ;;  '.i.::  •.      py  of 
the  EA  by  viTiting  tu  :5hA    K,h,;u  jUO, 
Surface  Transportation  ti  .ar,: 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  histi jr;(  p"fst'r\ation 
matters  must  be  filed  v\  ttii.  1  >  li  i\s 
after  the  EA  becomes  a\.a..ablt;  :^,  t.'.i 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  inuurs*-.;   \\t>*  rf 
appropriate,  in  a  suhsi-(i  itn'    it-i  .^.m 

Pursuant  to  thf»  !>■■  .  siou.s  u!  4;^  ui-  R 
1152.29(e)(2).  F<.><M  st  li  file  a  notice  of 
COnsu!':::;a!'i  :;   .\  iT;  'hn  H.wi'-ii  !i>  '-ignify 
that  it  :..iN  '■\>-''  .-■>■>'.  •:.•■  .ri,'':<-..'-i;_\ 
granted  -iiu!  '■■...  .\   ifi-iii^iiint'i'.  the  line.  If 
consuinir,. r.w    r;  i-  !^  •  :>»'♦".  t-fferfedby 
BAM's  filiiiki  I.:  t  :.,.th  >-  ..; 
consummation  by  May  14,  l  wm*    ,nd 
there  are  no  legal  nr  rpi;-,:!.Ui,',    larners 
to  consummation.  t'.»    1  .:t;(r,:, 
abandon  will  automatically  expire. 

Decided:  May  6,  1998. 


>  On  May  1.  1998.  B*M  infoimad  the  Board  of 
the  actual  milapocti  In  addition  to  the  Engineering 
Sutiona  identified  in  iu  vefified  notice. 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  isaues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  madr  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-ServKe  Rail  Unas.  5  I  C.C2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  SI. 000.  Sm  49  CFR  1002.2(f)(25). 


By  ttip  Buard.  David  M   Knr.schnik, 
Director.  Office  of  Proceedingv 

Vernon  .\   William*. 

S'-r.--.'  ,'.n. 

|FK  Ixx    ',-»H    i:h9fi  F.it'd  5-13-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
(AC-17:  OTSNo.  0325] 

First  Kansas  Federal  Savings 
Association,  Osawatomie,  KS; 
Approval  of  Conversion  Application 

Notice  IS  her^b\  gi\en  that  on  Ma\  4 
1998,  the  Director,  Corporate  Activities 
Office  of  Thrift  Supervision,  or  her 
designee   acting  pursuant  to  delegated 
aulhontv.  approved  the  apphcation  dt 
First  Kansas  Federal  SaMngs 
Association.  Osawatoniie.  Kansas,  to 
cornert  to  the  stoclc  form  of 
organization.  Copies  of  the  app!ii:atu,i:; 
are  available  for  inspeition  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision.  1700  G  Street  .NW 
Washington,  DC  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision    122  W   lolin 
Carpenter  Freeway,  Suite  fiOO   Irving, 
Texas  75039-2010 

IJatPO.    Mh\  8    194H 

B\  the  Office  of  Thrift  Supervision. 
Nadme  Y   Washington. 
Corporate  Secrctan 

(FR  r>K     98-1281  -  F,,ed  S-ll-qS    R  4S  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edrtonal  cofrectKxis  of  pfevwusJy 
published  Presidential.  Rule.  Proposed  Rule. 
and  Notice  documents  These  cofrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Ager>cy  prepared  correctKxis  are 
Issued  as  signed  documents  and  appeaf  in 
the  appropriate  document  categories 
elsewhere  in  the  issue 


H^;MAN  Sf  "V'Cf-  S 


ft^ieral   Kf«i\t>-r 


jS 


Thursday.  May  14.  1998 


MS.   Control  and 


A.,l¥-s<-.'V  w.  .rr.ni,;tt><'  ,w.,^.A..„,    MtH-t^^sg 

Correction 

In  notice  document  98-12235 
appearing  on  page  25863,  in  the  issue  of 
Monday.  May  11.  1998.  make  the 
following  correction: 

On  page  25863.  in  the  third  column, 
in  the  thirteenth  line  "FAX  770/  488- 
1129."  should  read  "FAX  770/488- 
8282." 

BltUNO  COOC  1M641-0 


Thursday 
May  14,  1998 


Part  II 


Environmental 
Protection  Agency 


Guidelines  for  Ecological  Risk 
Assessment;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRU-6011-ai 

Guidelines  for  Ecological  Risk 
It 


agency:  Environmental  Protection 

Agfincy 

ACTION:  Notice  of  availability  of  final 

Guidelines  for  Ecological  Risk 

Assessment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
publishing  in  final  form  a  document 
entitled  Guidelines  for  Ecological  Risk 
Assessment  (hereafter  •"Guidelines"). 
These  Guidelines  were  developed  as 
part  of  an  interoffice  program  by  a 
Technical  Panel  of  the  Risk  Assessment 
Forum.  These  Guidelines  will  help 
improve  the  quality  of  ecological  risk 
assessments  at  EPA  while  increasing  the 
consistency  of  assessments  among  the 
Agency's  program  offices  and  regions. 

These  cfuidelines  were  prepared 
during  a  time  of  increasing  interest  in 
the  field  of  ecological  risk  assessment 
and  reflect  input  from  many  sources 
both  within  and  outside  the  Agency. 
The  Guidelines  expand  upon  and 
replace  the  previously  published  EPA 
report  Framework  for  Ecological  Risk 
Assessment  (EPA/630/R-92/001, 
February  1992).  which  proposed 
principles  and  terminology  for  the 
ecological  risk  assessment  process. 
From  1992  to  1994,  the  Agency  focused 
on  identifying  a  structure  for  the 
Guidelines  and  the  issues  that  the 
document  would  address.  EPA 
sponsored  public  and  Agency  colloquia. 
developed  peer-reviewed  ecological 
assessment  case  studies,  and  prepared  a 
set  of  peer-reviewed  issue  papers 
highlighting  important  principles  and 
approaches.  E)rafts  of  the  proposed 
Guidelines  underwent  formal  external 
peer  review  and  were  reviewed  by  the 
Agency's  Risk  Assessment  Forum,  by 
Federal  interagency  subcommittees  of 
the  Committee  on  Enviroiunent  and 
Natural  Resources  of  the  Office  of 
Science  and  Technology  Policy,  and  by 
the  Agency's  Science  Advisory  Board 
(SAB).  The  proposed  Guidelines  were 
published  for  public  comment  in  1996 
(61  FK  47552-47631,  September  9. 
1996).  The  final  Guidelines  incorporate 
revisions  based  on  the  comments 
received  from  the  public  and  the  SAB 
on  the  proposed  Guidelines.  EPA 
appreciates  the  efforts  of  all  participants 
in  the  process  and  has  tried  to  address 
their  recommendations  in  these 
Guidelines. 

DATES:  The  Guidelines  will  be  effective 
on  April  30,  1998. 


ADDRESSES;  The  Guidelines  wul  oe 
made  rtvailable  in  several  ways 

(1)  The  electronic  version  will  be 
accessible  on  the  EPA  National  Center 
for  Environmental  Assessment  home 
page  on  the  Internet  at  http:// 
www.epa.gov/nceay. 

(2)  3 '/»"  nigh-density  computer 
diskettes  in  WordPerfect  format  will  be 
available  from  ORD  Publications. 
Technology  Transfer  and  Support 
Division.  National  Risk  Management 
Resesjch  Laboratory.  Cincinnati,  OH; 
telephone:  513-569-7562;  fax:  513- 
569-7566.  Please  provide  the  EPA  No. 
(EPA/630/R-95/002Fa)  when  ordering. 

(3)  This  notice  contains  the  full 
document  (However,  because  of 
Federal  Register  format  limitations,  text 
boxes  that  would  normally  be  included 
at  their  point  of  reference  in  the 
document  are  instead  listed  at  the  end 
of  the  Guidelines  as  text  notes.)  Copies 
of  the  Guidelines  will  be  available  for 
inspection  at  EPA  headquarters  and 
regional  libraries,  through  the  U.S. 
Government  Depository  Library 
program,  and  for  purchase  from  the 
National  Technical  Information  Service 
(NTIS).  Springfield.  VA;  telephone: 
703-487-4650.  fax;  703-321-6547 
Please  provide  the  NTIS  PB  No  (PB98- 
117849)  when  ordennp 

FO«  FURTHER  INFORMATION,  CONTACT:  Dr. 
Bill  van  der  Schalie,  National  Center  for 
Environmental  Assessment-Washington 
Office  (8623).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  DC  20460;  telephone:  202- 
564-3371;  e-mail:  Eco- 
Gui'ipl:nr'':^?>r'r..Tr.ni!  r-Tin  gnv. 
SUPPlekIEntabt  iNP0R»*ATiON:  Ecological 
risk  assessment  "evaluates  the 
likelihood  that  adverse  ecological  effects 
may  occur  or  are  occurring  as  a  result 
of  exposure  to  one  or  more  stressors" 
(U.S.  EPA,  1992a).  It  is  a  flexible  process 
for  organizing  and  analyzing  data, 
information,  assumptions,  and 
uncertainties  to  evaluate  the  likeUhood 
of  adverse  ecological  effects.  Ecological 
risk  assessment  provides  a  critical 
element  for  environmental  decision 
making  by  giving  risk  managers  an 
approach  for  considering  available 
scientific  information  along  with  the 
other  factors  they  need  to  consider  (e.g., 
social,  legal,  political,  or  economic)  in 
selecting  a  course  of  action. 

To  help  improve  the  quality  and 
consistency  of  the  U.S.  Environmental 
Protection  Agency's  ecological  risk 
assessments,  EPA's  Risk  Assessment 
Forum  initiated  development  of  these 
Guidelines.  The  primary  audience  for 
this  document  is  risk  assessors  and  risk 
managers  at  EPA,  although  these 
Guidelines  also  may  be  useful  to  others 


outsuie  the  Agency.  These  GuideUnes 
expand  on  and  replace  the  1992  report 
Framework  for  Ecological  Risk 
Assessment  (referred  to  as  the 
Framework  Report;  see  Appendix  A). 
They  were  written  by  a  Forum  technical 
panel  and  have  been  revised  on  the 
basis  of  extensive  comments  from 
outside  peer  reviewers  as  well  as 
Agency  staff.  The  Guidelines  retain  the 
Framework  Reports  broad  scope,  while 
expanding  on  some  concepts  and 
modifying  others  to  reflect  Agency 
experiences.  EPA  intends  to  follow 
these  Guidelines  with  a  series  of  shorter, 
more  detailed  documents  that  address 
specific  ecological  risk  assessment 
topics.  This  "bookshelf  approach 
provides  the  flexibility  necessary  to 
keep  pace  with  developments  in  the 
rapidly  evolving  field  of  ecological  risk 
assessment  while  allowing  time  to  form 
consensus,  where  appropriate,  on 
science  policy  (default  assumptions)  to 
bridge  gaps  in  knowledge.  EPA  will 
revisit  guidelines  documents  as 
experience  and  scientifu  (  onspns\is 
evolve.  The  Agency  ^e^.o^nl^l*s  thdt 
ecological  risk  assessment  is  only  one 
tool  in  the  overall  mana«cnii>nt  of 
ecological  risks  Then'firt'  ttnre  are 
ongoing  efforts  within  the  A^j-.k  v  \: 
develop  other  tools  an(i  priH  esses  ituit 
can  contribute  to  an  overali  approach  to 
ecological  risk  management,  addressing 
topics  such  as  ecological  benefits 
assessment  aiui  cost  benefit  analyses. 

Ecological  risk  assessment  includes 
three  primary  phases:  Problem 
formvilation.  analysis,  and  nsk 
charat  terization    In  problem 
formulation,  risk,  assessors  evaluate 
goals  and  select  assessment  endpoinls, 
prepare  the  conceptual  model,  and 
develop  an  analysis  plan   During  the 
analysis  phase,  assessors  e\  aluate 
exposure  to  stressors  and  the 
relationship  between  stressor  levels  and 
ecological  effects.  In  the  third  phase, 
risk  characterization,  assessors  estimate 
risk  through  integration  of  exposure  and 
stressor-response  prtifiles.  describe  risk 
by  discussing  lines  of  evidence  and 
determining  ecological  adversity,  and 
prepare  a  report.  The  interface  among 
risk  assessors,  risk  managers,  and 
interested  parties  during  planning  at  the 
begirmingand  communication  of  risk  at 
the  end  of  the  risk  assessment  is  critical 
to  ensure  that  the  results  of  the 
assessment  can  be  used  to  support  a 
management  decision  Because  of  the 
diverse  expertise  required  (especially  in 
complex  ecological  risk  assessments), 
risk  assessors  and  risk  managers 
frequently  work  in  multidisciplinary 
teams. 

Both  risk  managers  and  risk  assessors 
bring  valuable  perspectives  to  the  initial 
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planning  activities  for  an  ecological  risk 
assessment   Risk  managers  charged  with 
protecting  the  environment  can  identify 
information  they  need  to  develop  their 
dec;ision,  nsk  assessors  can  ensure  that 
science  is  effectively  used  to  address 
ecological  concerns,  and  together  Ihey 
can  evaluate  whether  a  risk  assessment 
can  address  identified  problems. 
However,  this  planning  process  is 
distinct  from  the  scientific  conduct  of 
an  ecological  risk  assessment.  This 
distinction  helps  ensure  that  political 
and  sixrial  issues,  while  helping  to 
define  the  objectives  for  the  risk 
assessment,  do  not  introduce  undue 
bias. 

Problem  formulation,  which  follows 
these  planning  discussions,  provides  a 
foundation  upon  which  the  entire  nsk 
assessment  depends.  Successful 
completion  of  problem  formulation 
depends  on  the  quality  of  three 
products:  As^ssment  endpoints, 
conceptual  models,  and  an  analysis 
plan.  Since  problem  formulation  is  an 
interactive,  nonlinear  process, 
substantial  reevaluation  is  expected  to 
occur  during  the  development  of  all 
problem  formulation  products 

The  analysis  phase  includes  two 
principal  activities  Characterization  of 
exposure  and  charactenzation  of 
ecological  effects.  The  process  is 
flexible,  and  interaction  between  the 
two  evaluations  is  essential.  Both 
activities  evaluate  available  data  for 
scientific  credibility  and  relevance  to 
assessment  endpoints  and  the 
conceptual  model  Exposure 
characterization  describes  sources  of 
stressors,  their  distribution  in  the 
environment,  and  their  contact  or  co- 
occurrence with  ecological  receptors 
Ecological  effects  charactenzation 
evaluates  stressor-response 
relationships  or  evidence  that  exposure 
to  stressors  causes  an  observed 
response  The  bulk  of  quantitative 
uncertainty  analysis  is  performed  in  the 
analysis  phase,  although  uncertainty  is 
an  important  consideration  throughout 
the  entire  risk  assessment  The  analysis 
phase  products  are  summary  profiles 
that  describe  exposure  and  the  stressor- 
response  relationships. 

Risk  characterization  is  the  final 
phase  of  an  ecological  risk  assessment. 
During  this  phase,  risk  assessors 
estimate  ecological  risks,  indicate  the 
overall  degree  of  confidence  in  the  risk 
estimates,  cite  evidence  supporting  the 
risk  estimates,  and  interpret  the 
adversity  of  ecological  effects.  To  ensure 
mutual  understanding  between  risk 
assessors  and  managers,  a  good  risk 
characterization  will  express  results 
clearly,  articulate  major  assumptions 
and  imcertamties,  identify  reasonable 


alternative  interpretations,  and  separate 
scientific  conclusions  from  policv 
ludgments  Risk  managers  use  nsk 
assessment  results,  along  with  other 
factors  (eg,,  economic  or  legal 
concerns),  in  making  nsk  management 
decisions  and  as  a  basis  for 
communicating  nsks  to  interested 
parties  and  the  general  public. 
After  completion  of  tne  nsk 
assessment,  nsk  managers  may  consider 
whether  follow-up  activities  are 
required.  They  may  decide  on  risk 
mitigation  measures,  then  develop  a 
monitonng  plan  to  determine  whether 
the  procedures  reduced  risk  or  whether 
ec  ological  recovery  is  occurring 
Managers  mav  also  elect  to  conduct 
another  planned  tier  or  iteration  of  the 
risk  assefssment  if  n€K:essary  tn  support 
a  management  decision 

Dated:  April  30,  1998. 
Carol  M.  Browner. 
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Ecological  nsk  assessment  is  a  process 
that  evaluates  the  Ukelihood  that 
adverse  ecological  effects  may  occur  or 
are  occurring  as  a  result  of  exposure  to 
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1.1    The  Ecological  Risk  Assessment 

The  e( uiogical  risk  assessment 
process  IS  based  on  two  maior  elements 
Charactenzalion  of  effects  and 
(haractenzation  of  exposure  These 
provide  the  focus  for  conducting  the 
three  phases  of  nsk  assessment   F^roblen 
formulation,  analysis,  and  risk 
Lharaclenzation 


The  overaii  ecological  nsK  assessn 
process  '  is  shown  \n  figurt  1-1  "^'wc 
format  remains  consistent  w; 
diagram  from  the  1992  repon 
Framework  for  Ecological  Risk 
.Assessment  (referred  to  as  tne 
Fnam.ework  Report:    Howeve 


Uie 


*hp 


d'  -S   KF  A 


".A«<.^  a:  ■:  'prr  ,,-,i..  isv  from  EPA's 
K^,  :,,■>!.  Bs.sessrr.frr.i  tiameworki 
i   a'f  ^.i:'.rz:i.r)zea  in  Appendix  ,*. 


;  rsK  ess  and  products  within  each  phase 
;.,iv  t  *  >f  :  'efined.  and  these  changes 
are  iiesa.iH  :  .n  figure  1-2.  The  three 
phases  of  risk  assessment  are  enclosed 
L ,  c  dark  solid  line.  Boxes  outside  this 
hie    >  ntify  critical  activities  that 
infiueni  e  why  and  how  a  risk 
asst  ss:  .ent  is  conducted  and  how  it  will 
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Figure  1-2.  The  ecological  risk  assessment  framework,  with  an  expanded  view  of  each 
phase.  W  ithin  each  phase,  rectangles  designate  inputs,  hexagons  indicate  actions,  and 
circles  represent  outputs.   Problem  formulation,  analysis,  and  nsk  characteruatjoo  are 
discussed  in  sections  3,  4,  and  5,  respectiveK.  Sections  2  and  6  describe  interaction* 
between  risk  assessors  and  risk  managers. 
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Problem  formulation,  the  first  phase, 
is  shown  at  the  top.  In  problem 
formulation,  the  purpose  for  the 
assessment  is  articulated,  the  problem  is 
defined,  and  a  plan  for  analyzing  and 
characterizing  risk  is  determined.  Initial 
work  in  problem  formulation  includes 
the  integration  of  available  information 
on  sources,  stressors,  effects,  and 
ecosystem  and  receptor  characteristics. 
From  this  information  two  products  are 
generated:  Assessment  endpomts  and 
conceptual  models.  Either  product  may 
be  generated  first  (the  order  depends  on 
the  type  of  risk  assessment),  but  both  are 
needed  to  complete  an  analysis  plan, 
the  final  product  of  problem 
formulation. 

Analysis,  shown  in  the  middle  box.  is 
directed  by  the  products  of  problem 
formulation.  During  the  analysis  phase, 
data  are  evaluated  to  detennine  how 
exposure  to  stressors  is  likely  to  occur 
(characterization  of  exposure)  and. 
given  this  exposure,  the  potential  and 
type  of  ecological  effects  that  can  be 
expected  (characterization  of  ecologiccd 
effects).  The  first  step  in  analysis  is  to 
detennine  the  strengths  and  limitations 
of  data  on  exposure,  effects,  and 
ecosystem  and  receptor  characteristics. 
Data  are  then  analyzed  to  characterize 
the  nature  of  potential  or  actual 
exposure  and  the  ecological  responses 
luider  the  circumstances  defined  in  the 
conceptual  model(s).  The  products  from 
these  analyses  are  two  profiles,  one  for 
exposure  and  one  for  stressor  response. 
These  products  provide  the  basis  for 
risk  characterization 

During  risk  characterization,  shown  in 
the  third  box.  the  exposure  and  stressor- 
response  profiles  are  integrated  through 
the  r    ■  I  at  ion  process.  Risk 

chai  >  <  ion  includes  a  summary  of 

assumptions,  scientific  uncertainties, 
and  strengths  and  limitations  of  the 
analyses.  The  final  product  is  a  risk 
description  in  which  the  results  of  the 
integration  are  presented,  including  an 
mterpretation  of  ecological  adversity 
and  descriptions  of  uncertainty  and 
lines  of  evidence. 

Although  problem  formulation, 
analysis,  and  risk  characterization  are 
presented  sequentially,  ecological  risk 
assessments  are  frequently  iterative. 
Something  learned  during  analysis  or 
risk  characterization  can  lead  to  a 
reevaluation  of  problem  formulation  or 
new  data  collection  and  analysis  (see 
text  note  1-2). 

Interactions  among  risk  assessors,  risk 
managers,  and  other  interested  parties 
are  shown  in  two  places  m  the  diagram 
The  side  box  on  the  upper  left 
represents  planning,  where  agreements 
are  made  about  the  management  goals, 
the  purpose  for  the  risk  assessment,  and 


the  resources  available  to  conduct  the 
work.  The  box  following  risk 
characterization  represents  when  the 
results  of  the  risk  assessment  are 
formally  communicated  by  risk 
assessors  to  risk  managers.  Risk 
managers  generally  communicate  risk 
assessment  results  to  interested  parties. 
These  activities  are  shown  outside  the 
ecological  risk  assessment  process 
diagram  to  emphasize  that  risk 
assessment  and  risk  management  are 
two  distinct  activities.  The  former 
involves  the  evaluation  of  the  likelihood 
of  adverse  effects,  while  the  latter 
involves  the  selection  of  a  course  of 
action  in  response  to  an  identified  risk 
that  is  based  on  many  factors  (e.g.. 
social,  legal,  political,  or  economic)  in 
addition  to  the  risk  assessment  results. 

The  bar  along  the  right  side  of  figure 
1-2  highlights  data  acquisition, 
iteration,  and  monitoring.  Monitoring 
data  provide  important  input  to  all 
phases  of  a  risk  assessment.  They  can 
provide  the  impetus  for  a  risk 
assessment  by  identifying  changes  in 
ecological  condition.  They  can  also  be 
us«d  to  evaluate  a  risk  assessment's 
predictions.  For  example,  follow-up 
studies  could  determine  whether 
mitigation  efforts  were  effective,  help 
verify  whether  source  reduction  was 
effective,  or  determine  the  extent  and 
nature  of  ecological  recovery  It  is 
important  for  risk  assessors  and  risk 
managers  to  use  monitoring  results  to 
evaluate  risk  assessment  predictions  so 
they  can  gain  experience  and  help 
improve  the  risk  assessment  and  risk 
management  process  (Commission  on 
Risk  Assessment  and  Risk  Management. 
1997). 

Even  though  the  nsk  assessment 
focuses  on  data  analysis  and 
interpretation,  acquiring  the  appropriate 
quantity  and  quality  of  data  for  use  in 
the  process  is  critical.  If  data  are 
unavailable,  the  risk  assessment  may 
stop  until  data  are  obtained.  The  process 
is  more  often  iterative  than  linear,  since 
the  evaluation  of  new  data  or 
information  may  require  revisiting  a 
part  of  the  process  or  conducting  a  new 
assessment  (see  text  note  2-8).  The 
dotted  line  between  the  side  bar  and  the 
risk  management  box  indicates  that 
additional  data  acquisition,  iteration,  or 
monitoring,  while  important,  are  not 
always  required. 

1  2.  Ecological  Risk  Assessment  in  a 
Management  Context 

Ecological  risk  assessments  are 
designed  and  conducted  to  provide 
information  to  risk  managers  about  the 
potential  adverse  effects  of  different 
management  decisions.  Attempts  to 
eliminate  risks  associated  with  human 


activities  in  the  face  of  uncertainties  and 
potentially  high  costs  present  a 
challenge  to  risk  managers 
(Ruckelshaus,  1983;  Suter,  1993a). 
Although  many  considerations  and 
sources  of  information  are  used  by 
managers  in  the  decision  process, 
ecological  risk  assessments  are  unique 
in  providing  a  scientific  evaluation  of 
ecological  risk  that  explicitly  addresses 
uncertainty. 

1.2.1.  Contributions  of  Ecological  Risk 
Assessment  to  Environmental  Decision 
Making 

At  EPA,  ecological  risk  assessments 
are  used  to  support  many  types  of 
management  actions,  including  the 
regulation  of  hazardous  waste  sites, 
industrial  chemicals,  and  pesticides,  or 
the  management  of  watersheds  or  other 
ecosystems  affected  by  multiple 
nonchemical  and  chemical  stressors. 
The  ecological  risk  assessment  process 
has  several  features  that  contribute  to 
effective  environmental  decision 
making: 

•  Through  an  iterative  process,  new 
information  can  be  incorporated  into 
risk  assessments,  which  can  be  used  to 
improve  environmental  decision 
maiking.  This  feature  is  consistent  with 
adaptive  management  principles 
(HoUing,  1978)  used  in  managing 
natural  resources. 

•  Risk  assessments  can  be  used  to 
express  changes  in  ecological  effects  as 
a  function  of  changes  in  exposure  to 
stressors.  This  capability  may  be 
particularly  useful  to  the  decision  maker 
who  must  evaluate  tradeoffs,  examine 
different  alternatives,  or  determine  the 
extent  to  which  stressors  must  be 
reduced  to  achieve  a  given  outcome. 

•  Risk  assessments  explicitly  evaluate 
uncertainty.  Uncertainty  analysis 
describes  the  degree  of  confidence  in 
the  assessment  and  can  help  the  risk 
manager  focus  research  on  those  areas 
that  will  lead  to  the  greatest  reductions 
in  uncertainty 

•  Risk  assessments  provide  a  basis  for 
comparing,  ranking,  and  prioritizing 
risks.  The  results  can  also  be  used  in 
cost -benefit  and  cost -effectiveness 
analyses  that  offer  additional 
interpretation  of  the  effects  of 
alternative  management  options. 

•  Risk  assessments  consider 
management  goals  and  objectives  as 
well  as  scientific  issues  in  developing 
assessment  endpoints  and  conceptual 
models  during  problem  formulation. 
Such  initial  plarming  activities  help 
ensure  that  results  will  be  useful  to  risk 
managers. 
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1.2.2.  Factors  Affecting  the  Value  of 
Ecological  Risk  .Assessment  for 
Environmental  Decision  Making 

The  wide  use  and  important 
advantages  of  ecological  insk 
assessments  do  not  mean  they  are  the 
sole  determinants  of  management 
decisions;  nsk  managers  consider  many 
factors.  Legal  mandates  and  political, 
social,  and  economic  considerations 
may  lead  nsk  managers  to  make 
decisions  that  are  more  or  less 
protective  Reducing  nsk  to  the  lowest 
level  mav  be  too  expensive  or  not 
t(H:hnically  feasible  Thus,  although 
ecological  nsk  assessments  provide 
critical  information  to  nsk  mfnagers, 
they  are  onl\  part  of  the  environmental 
decision-makrng  process 

In  some  cases,  it  may  be  desirable  to 
broaden  the  scope  of  a  nsk  assessment 
during  the  planning  phase,  A  risk 
assessment  that  is  too  narrowly  fcxused 
on  one  type  of  stressor  m  a  system  (e  g  . 
chemicals)  could  fail  to  consider  more 
important  stressors  (e  g  ,  habitat 
alteration  I    However,  options  for 
modifving  the  scope  of  a  risk  assessment 
mav  be  limited  when  the  scope  is 
defined  bv  statute 

In  other  situatuins,  management 
alternatives  may  be  available  that 
completely  circumvent  the  need  for  a 
nsk  a.ssessment  For  example,  the  risks 
associated  with  building  a  hydroelectric 
dam  mav  be  avoided  bv  considering 
alternatives  for  meeting  power  needs 
that  do  not  involve  a  new  dam   In  these 
situations,  the  risk  assessment  may  be 
redirected  to  assess  the  new  alternative. 
or  one  mav  not  be  needed  at  all. 

1.3.  Scope  and  Intended  Audience 

These  Guidelines  describe  general 
pnnciples  and  give  examples  to  show 
how  ecological  risk  assessment  can  be 
applied  to  a  wide  range  of  systems, 
stressors,  and  biological,  spatial,  and 
temporal  scales.  Thev  describe  the 
strengths  and  limitations  of  alternative 
approaches  and  emphasize  processes 
and  approaches  for  analyzing  data 
rather  than  specifying  data  collection 
techniques,  methods,  or  models.  They 
do  not  provide  detailed  guidance,  nor 
axe  they  prescnptive  This  approach, 
although  intended  to  promote 
consistency,  provides  flexibility  to 
permit  EPA's  offices  and  regions  to 
develop  specific  guidance  suited  to  their 
needs. 

Agency  preferences  are  expressed 
where  possible,  but  because  ecological 
nsk  assessment  is  a  rapidly  evolving 
discipline,  requirements  for  specific 
approaches  couid  soon  become 
outdated.  EPA  intends  to  develop  a 
series  of  shorter,  more  detailed 


documents  on  specific  ecological  risk 
assessment  topics  following  publication 
of  these  Guidelines. 

The  interface  between  risk  assessors 
and  risk  managers  is  discussed  m  the 
Guidelines  However,  details  on  the  use 
of  ecological  nsk  assessment  in  the  risk 
management  process  are  beyond  the 
scope  of  these  Guidelines  Otiier  EPA 
publications  discuss  how  ecological 
concerns  have  been  addressed  in 
decision  making  at  EPA  (U.S.  ElPA, 
1994a).  propose  ecological  entities  that 
mav  be  important  to  protect  (U.S.  EPA, 
1997a).  and  provide  an  introduction  to 
ecological  risk  assessment  for  risk 
managers  (U.S,  EPA.  1995a). 

Policies  in  this  document  are 
intended  as  internal  guidance  for  EPA 
Risk  assessors  and  nsk  mianagers  at  EPA 
are  the  primary  audience,  although 
these  Guidelines  may  be  useful  to  others 
outside  the  .Agency  This  document  is 
not  a  regulation  and  is  not  intended  for 
EP.A  regulations  The  Guidelines  set 
forth  current  scientific  thinking  and 
approaches  for  conducting  and 
evaluating  ecological  risk  assessments. 
They  are  not  intended,  nor  can  they  be 
relied  upon,  to  create  aiiy  rights 
enforceable  by  any  party  in  litigation 
with  the  United  States.  As  with  other 
EPA  guidelines  (eg  ,  developmental 
toxicity,  56  FR  63  798-63826;  exposure 
assessment.  5"  FR  22888-22938;  and 
cxircinogenicity.  61  FR  1796Q-18011), 
EP.A  will  revisit  these  Guidelines  as 
experience  and  scientific  consensus 
evolve. 

These  Guidelines  replace  the 
Framework  Report  (US.  EPA,  1992a). 
Thev  expand  on  and  modify  framework 
concepts  to  reflect  .Agency  experience 
since  the  Framework  Report  was 
published  (see  Appendix  A). 

1.4.  Guidelines  Organization 

These  Guidelines  follow  the 
ecological  risk  assessment  format  as 
presented  in  figures  1-1  and  1-2. 
Section  2  (planning)  describes  the 
dialogue  among  nsk  assessors,  risk 
managers,  and  interested  parties  before 
the  nsk  assessment  bfjgms.  Section  3 
(problem  formulation)  describes  how 
management  goals  are  interpreted, 
assessment  endpoints  selected, 
conceptual  models  constructed,  and 
analysis  plans  developed   Section  4 
(analysis)  addresses  how  to  evaluate 
potential  exposure  of  receptors  and  the 
relationship  between  stressor  levels  and 
ecological  effects.  Section  5  (risk 
characterization)  describes  the  process 
of  estimating  risk  through  the 
integration  of  exposure  and  stressor- 
response  profiles  and  discusses  lines  of 
evidence,  interpretation  of  adversity, 
and  uncertaintv  Fmallv.  section  6  (on 


relating  ecological  information  to  risk 
management  decisions)  addresses 
communicating  the  results  of  the  risk 

assessment  to  risk  managers 

2.  Planning  the  Risk  Assessment 

Ecological  risk  assessments  are 
conducted  to  transform  scientific  data 
into  meaningful  information  about  the 
risk  of  human  activities  to  the 
environment.  Their  purpose  is  to  enable 
risk  managers  to  make  informed 
environmental  decisions.  To  ensure  that 
risk  assessments  meet  this  need,  risk 
managers  and  risk  assessors  (see  text 
notes  2-1  and  2-2)  and,  where 
appropriate,  interested  parties  (see  text 
'  note  2-3),  engage  in  a  planning  dialogue 
as  a  critical  first  step  toward  initiating 
problem  formulation  (see  figure  1-2). 

The  planning  dialogue  is  the 
begirming  of  a  necessary  interface 
between  risk  managers  and  risk 
assessors.  However,  it  is  imperative  to 
remember  that  planning  remains 
distinct  from  the  scientific  conduct  of  a 
risk  assessment.  This  distinction  helpw 
ensure  that  pohtical  and  social  issues, 
though  helping  define  the  objectives  for 
the  assessment,  do  not  bias  the  scientific 
evaluation  of  risk. 

The  first  step  in  planning  may  be  to 
determine  if  a  risk  assessment  is  the  best 
option  for  supporting  the  decision.  Risk 
managers  and  risk  assessors  both 
consider  the  potential  value  of 
conducting  a  risk  assessment  to  address 
identified  problems.  Tlieir  discussion 
explores  what  is  known  about  the 
degree  of  risk,  what  management 
options  are  available  to  mitigate  or 
prevent  it,  and  the  value  of  conducting 
a  risk  assessment  comjjared  with  other 
ways  of  learning  about  and  addressing 
environmental  concerns.  In  some  cases, 
a  risk  assessment  may  add  little  value  to 
the  decision  process  because 
management  alternatives  may  be 
available  that  completely  circumvent 
the  need  for  a  risk  assessment  (see 
section  1.2.2).  In  other  cases,  the  need 
for  a  risk  assessment  may  be 
investigated  through  a  simple  tiered  risk 
evaluation  based  on  minimal  data  and  a 
simple  model  (see  section  2.2,2). 

Once  the  decision  is  made  to  conduct 
a  risk  assessment,  the  next  step  is  to 
ensure  that  all  key  participants  are 
appropriately  involved.  Risk 
management  may  be  carried  out  by  one 
decision  maker  in  an  agency  such  as 
EPA  or  it  may  be  implemented  by 
several  risk  managers  working  together 
as  a  team  (see  text  note  2-1)  Likevdse. 
risk  assessment  may  be  conducted  by  a 
single  risk  assessor  or  a  team  of  risk 
assessors  (see  text  note  2-2).  In  some 
cases,  interested  parties  play  an 
important  role  (see  text  note  2-3). 
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Careful  consideration  up  front  about 
who  will  participate,  and  the  character 
of  that  participation,  will  determine  the 
success  of  planning. 

2. 1 .  The  Roles  of  Risk  Managers.  Risk 
Assessors,  and  Interested  Parties  tn 
Planning 

During  the  planning  dialogue,  risk 
managers  and  risk  assessors  each  bring 
important  perspectives  to  the  table.  Risk 
managers,  charged  with  pnitecting 
human  health  and  the  environment, 
help  ensure  that  risk  assessments 
provide  information  relevant  to  their 
dacisions  by  describing  why  the  risk 
asMMcnwnt  is  needed,  what  decisions  it 
will  influence,  and  what  they  want  to      ' 
receive  from  the  ri.sk  as.ses.<ior  It  is  also 
helpful  for  managers  to  consider  and 
communicate  problems  they  h»v9 
encounterad  in  the  put  when  trying  to 
use  risk  assMaments  for  dadsioa 
making 

In  turn,  risk  assessors  ensure  that 
.scientific  information  is  effectively  used 
to  address  ecologiuil  and  management 
concenu.  Risk  aaaassora  describe  what 
they  can  provide  to  the  risk  manager, 
where  problems  are  likely  to  occur,  and 
where  uncertainty  may  be  problematic 
In  addition,  risk  assessors  may  provide 
insights  to  risk  managers  about 
alternative  management  options  likely 
to  achieve  stated  goals  because  the 
options  are  ecologically  grounded 

In  some  risk  assessments,  interested 
parti€»  also  take  an  active  role  in 
planning,  particularly  in  goal 
development.  The  National  Research 
Council  describes  participation  by 
interested  parties  in  risk  assessment  as 
an  iterative  process  of  "analysis"  and 
"deliberation"  (NRC.  1996).  Interested 
parties  may  communicate  their  concerns 
to  risk  managers  about  the  environment, 
economics,  cultural  changes,  or  other 
values  potentially  at  nsk  from 
environmental  management  activities. 
Where  they  have  the  ability  to  increase 
or  mitigate  risk  to  ecological  values  of 
concern  that  are  identified,  interested 
parties  may  become  part  of  the  risk 
management  team  (see  text  note  2-1). 
However,  involvement  by  interested 
parties  is  not  always  needed  or 
appropriate.  It  depends  on  the  purpose 
of  the  risk  assessment,  the  regulatory 
requirements,  and  the  characteristics  of 
the  management  problem  (see  section 
2.2.1)  when  interested  parties  become 
risk  managers  on  a  team,  they  directly 
participate  in  planning 

During  planning,  risk  managers  and 
risk  assessors  are  responsible  for  coming 
to  agreement  on  the  goals,  scope,  and 
timing  of  a  risk  assessment  and  the 
resources  that  are  available  and 
necessary  to  achieve  the  goals.  Together 


they  use  information  on  the  area's 
ecosystems,  regulatory  requirements, 
and  publicly  perceived  environmental 
values  to  interpret  the  goals  for  use  in 
the  ecological  risk  assessment. 
Examples  of  questions  that  risk 
managers  and  risk  assessors  may 
address  during  planning  are  provided  in 
text  note  2-4. 

2.2  Products  of  Planning 

The  characteristics  of  an  ecological 
risk  MMnment  are  directly  determined 
by  agreements  reached  by  risk  managers 
and  risk  assessors  during  planning 
dialogues  These  agreements  are  the 
products  of  planning  They  include  (1) 
clearly  established  and  articulated 
management  goals.  (2)  characterization 
of  decisions  to  be  made  within  the 
context  of  the  management  goals,  and 
(3)  agreement  on  the  scope,  complexity, 
and  focus  of  the  risk  assessment, 
including  the  expected  output  and  the 
technical  and  financial  support 
available  to  complete  it. 

2.2.1.  Management  Goals 

Management  goals  are  statements 
about  the  desired  condition  of 
ecological  values  of  concern.  They  may 
range  from  "maintain  a  sustainable 
aquatic  community"  (see  text  notes  2- 
5  and  2-6)  to  "restore  a  wetland"  or 
"prevent  toxicity  "  Management  goals 
driving  a  specific  risk  ■neiiment  may 
come  from  the  law.  interpretations  of 
the  law  by  regulators,  desired  outcomes 
voiced  by  commimity  leaders  and  the 
pubUc.  and  interests  expressed  by 
affected  parties.  All  involve  input  from 
the  public.  However,  the  process  used  to 
establish  management  goals  influences 
how  well  they  provide  guidance  to  a 
risk  assessment  team,  how  they  foster 
conununity  participation,  and  whether 
the  larger  affected  community  will 
support  implementation  of  management 
decisions  to  achieve  the  ^oal. 

A  majority  of  Agency  nsk  assessments 
incorporate  legally  established 
management  goals  found  in  enabling 
legislation.  In  these  cases,  goals  were 
derived  through  public  debate  among 
interested  parties  when  the  law  was 
enacted.  Such  management  goals  (eg., 
the  Clean  Water  Act  goals  to  "protect 
and  restore  the  chemical,  physical  and 
biological  integrity  of  the  Nation's 
waters  ")  are  often  open  to  considerable 
interpretation  and  rarely  provide 
sufficient  guidance  to  a  risk  assessor.  To 
address  this,  the  Agency  has  interpreted 
these  goals  into  regulations  and 
guidance  for  implementation  at  the 
national  scale  (e.g.,  water  quality 
criteria,  see  text  note  3-17).  Mandated 
goals  may  be  interpreted  by  Agency 
managers  and  staff  into  a  particular  risk 


assessment  format  and  then  applied 
consistently  across  stressors  of  the  same 
type  (e.g..  evaluation  of  new  chemicals). 
In  cases  where  laws  and  regulations  are 
specifically  applied  to  a  particular  site, 
interaction  between  risk  assessors  and 
risk  managers  is  needed  to  translate  the 
law  and  regulations  into  management 
goals  appropriate  for  the  site  or 
ecosystem  of  concern  (eg,  Sujserfund 
site  cleanup) 

Although  this  approach  has  been 
effective,  most  regulations  and  guidance 
are  stated  in  terms  of  measures  or 
specific  actions  that  must  or  must  not  be 
taken  rather  than  estabhshing  a  value- 
based  management  goal  or  desired  state. 
As  environmental  protection  efforts 
shif^  from  implementing  controls 
toward  achieving  measurable 
environmental  results,  value-based 
management  goals  at  the  national  scale 
will  be  increasingly  important  as 
guidance  for  risk  assessors  Such  goals 
as  "no  unreasonable  effects  on  bird 
survival"  or  "maintaining  area!  extent  of 
wetlands"  wnll  provide  a  basis  for  risk 
assessment  design  (see  also  US.  EPA, 
1997a.  for  additional  examples  and 
discussion). 

The  "place-based"  or  "community- 
based"  approach  for  managing 
ecological  resources  re<  umniended  in 
the  Edgewater  Consensus  (U.S.  EPA. 
1994b)  generally  requires  that 
management  goals  be  developed  for 
each  assessment  Management  goals  (or 
"places"  such  as  watersheds  are  formed 
as  a  consensus  bas^d  on  diverse  values 
reflected  in  Federal.  State,  tribal,  and 
local  regulations  and  on  constituency- 
group  and  public  concerns  Public: 
meetings,  constituencv-group  meetings, 
evaluation  of  resource  management 
organizational  charters,  and  other  means 
of  looking  for  shared  goals  may  be 
necessary  to  reach  consensus  among 
these  diverse  groups,  commonly  called 
"stakeholders"  (see  text  note  2-3). 
However,  goals  derived  by  consensus 
are  normally  general  For  use  in  a  risk 
assessment,  risk  assessors  must  interpret 
the  goals  into  more  sf)ecific  objectives 
about  what  must  occur  in  a  place  in 
order  for  the  goal  to  be  achieved  and 
identify  ecological  values  that  can  be 
measured  or  estimated  in  the  ecosystem 
of  concern  (see  text  note  2-6)  For  these 
risk  assessments,  the  interpretation  is 
unique  to  the  ecosystem  being  assessed 
and  is  done  on  a  case-by-case  basis  as 
part  of  the  planning  process.  Risk 
assessors  and  risk  managers  should 
agree  on  the  interpretations. 

Early  discussion  on  and  selection  of 
clearly  established  management  goals 
provide  risk  assessors  with  a  fuller 
understanding  of  how  different  risk 
management  options  under 
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consideration  may  result  in  achieving 

the  goal  Such  information  helps  the 
risk  assessor  identify  and  gather  critical 
data  and  information.  Regardless  of  how- 
management  goals  are  established,  those 
that  explicitly  define  ecological  values 
to  be  protected  provide  the  best 
foundation  for  identifying  actions  to 
reduce  nsk  and  generating  nsk 
assessment  objectives  The  objectives  for 
the  nsk  assessment  derive  from  the  type 
of  management  decisions  to  be  made. 

2.2.2.  Management  Options  To  Achieve 
Goals 

Risk  managers  must  implement 
decisions  to  achieve  management  goals 
(see  text  note  2-7)  These  nsk 
management  decisions  may  establish 
national  policy  applied  consistently 
across  the  country  (eg  .  premanufacture 
notices  (PMN)  for  new  chemicals, 
protection  of  endangered  species)  or  be 
applied  to  a  specific  site  (e.g.,  hazardous 
waste  site  cleanup  level)  or  management 
concern  (e.g..  number  of  combined 
sewer  overflow  events  allowable  per 
year)  intended  to  achieve  an 
environmental  goal  when  implemented 
Management  decisions  often  begin  as 
one  of  several  management  options 
identified  during  planning.  Management 
options  may  range  from  preventing  the 
introduction  of  a  stressor  to  restoration 
of  affected  ecological  values.  When 
several  options  are  defined  diuring 
planning  for  a  particular  problem  (e.g., 
leave  alone,  clean  up,  or  pave  a 
contaminated  site),  risk  assessments  can 
be  used  to  predict  potential  risk  across 
the  range  of  these  management  options 
and,  in  some  cases,  combined  with  cost- 
benefit  analyses  to  aid  decision  making 
When  risk  assessors  are  made  aware  of 
possible  options,  they  can  use  them  to 
ensure  that  the  risk  assessment 
addresses  a  suflScient  breadth  of  issues. 

Exphcitly  stated  management  options 
provide  a  framework  for  defining  the 
scope,  focus,  and  conduct  of  a  risk 
assessment.  Some  risk  assessments  are 
specifically  designed  to  determine  if  a 
preestablished  decision  criterion  is 
exceeded  (e.g.,  see  the  data  quahty 
objectives  process,  U.S.  EPA,  1994c.  and 
section  3.5.2  for  more  details).  Decision 
criteria  often  contain  inherent 
assumptions  about  exposiu^,  the  range 
of  possible  stressors,  or  conditions 
under  which  the  targeted  stressor  is 
operating.  To  ensure  that  decision 
options  include  appropriate 
assumptions  and  the  risk  assessment  is 
designed  to  address  management  issues, 
these  assumptions  need  to  be  clearly 
stated. 

Decision  criteria  are  often  used  within 
a  tiering  framework  to  determine  how- 
extensive  a  risk  assessment  should  be. 


Early  screening  tiers  may  have 
predetermined  decision  criteria  to 
answer  whether  a  potential  nsk  exists. 
Later  tiers  frequently  do  not  because  the 
management  question  changes  from 
"ves-no'  to  questions  of  "what,  where, 
and  how  great  is  the  risk  '   Results  from 
these  risk  assessments  require  risk 
managers  to  evaluate  nsk 
cJiaracterization  and  generate  a 
decision,  perhaps  through  formal 
decision  analysis  (eg,  Clemen.  1996), 
or  managers  may  request  an  iteration  of 
the  nsk  assessment  to  address  issues  of 
continumg  concern  (see  text  note  2-8l 

Risk  assessments  designed  to  suppo,'-; 
management  initiatives  for  a  region  or 
watershed  where  multiple  stressors, 
ecological  values,  and  political  and 
economic  factors  influence  decision 
making  require  great  flexibility  and 
more  complex  iterative  risk 
assessments  They  generally  require  an 
examination  of  ecological  processes 
most  influenced  by  diverse  human 
actions.  Risk  assessments  used  in  this 
application  are  often  based  on  a  general 
goal  statement  and  multiple  potential 
decisions.  These  require  significant 
planning  to  determine  which  array  of 
management  decisions  may  be 
addressed  and  to  establish  the  purpose 
scope,  and  complexity  of  the  risk 
assessment 

2.2.3.  Scope  and  Complexity  of  the  Risk 
Assessment 

Although  the  f)urpose  for  conducting 
a  nsk  assessment  determines  whether  it 
is  national,  regional,  or  local  in  scope, 
resource  availabihty  determines  its 
extent,  complexity,  and  the  level  of 
confidence  in  results  that  can  be 
expected.  Each  risk  assessment  is 
constrained  by  the  availability  of  valid 
data  and  scientific  understanding, 
expertise,  Urae,  and  financial  resources 
Risk  managers  and  nsk  assessors 
consider  the  nature  of  the  decision  (eg 
national  policy,  local  impact),  available 
resources,  opportunities  for  increasing 
the  resource  base  (eg,  partnering,  new 
data  collection,  alternative  analytical 
tools),  potential  charactenstics  of  the 
risk  assessment  team,  and  the  output 
that  will  provide  the  best  information 
for  the  required  decisions  (see  text  note 
2-9).  They  must  often  be  flexible  in 
determining  what  level  of  effort  is 
warranted  for  a  risk  assessment  The 
most  detailed  assessment  process  is 
neither  appUcable  nor  necessary  in 
every  instance  Screening  assessments 
may  be  the  appropriate  level  of  effort 
One  approach  for  determining  the 
needed  level  of  effort  in  the  nsk 
assessment  is  to  set  up  tiered 
evaluations,  as  discussed  in  section 
2.2.2  Where  tiers  are  used,  specific 


descriptions  of  management  questions 
and  decision  criteria  should  be  included 
in  the  plan. 

Part  of  the  agreement  on  scope  and 
complexity  is  based  on  the  maximum 
uncertainty  that  can  be  tolerated  for  the 
decision  the  risk  assessment  supports. 
Risk  assessments  completed  in  response 
to  legal  mandates  and  likely  to  be 
challenged  in  court  often  require 
rigorous  attention  to  potential  sources  of 
uncertainty  to  help  ensure  that 
conclusions  from  the  assessment  can  be 
defended  A  frank  discussion  is  needed 
V>etween  the  nsk  manager  and  risk 
assessor  on  the  sources  of  uncertainty 
and  ways  uncertainty  can  be  reduced  (if 
necessary  or  possible)  through  selective 
investment  of  resources.  Resource 
planning  may  account  for  the  iterative 
nature  of  nsk  assessment  or  include 
expliatly  defined  steps,  such  as  tiers 
that  represent  increasing  cost  and 
compiexity.  each  tier  designed  to 
incj^as*  understanding  and  reduce 
uncertainty   .^dylce  on  addressing  the 
interplay  of  management  decisions, 
study  bounda.nes  data  needs, 
uncertair.ty ,  anc  specifying  limits  on 
decision  errors  ma>  be  found  in  EPA's 
guidance  on  data  quality  objectives 
(US  EPA.  1994^. 

2.3.  Planning  Summary 

Tlie  pianninp  phase  is  complete  when 
agreements  are  re»c  hed  on  (1)  the 
management  goals  for  ecological  values, 
(2)  the  range  of  management  options  the 
risk  assessment  is  to  support.  (3) 
ob}ectives  for  the  nsk  assessment, 
including  cntena  for  success.  (4)  the 
focus  anri  scope  of  the  assessment,  and 
(5i  resource  ayailabibty.  Ag^^ements 
mav  encompass  the  techiiical  approach 
U  be  taken  in  e  nsk  a.ssessmMit  as 
determined  Dy  the  regulatory  or 
management  context  and  reason  for 
initiating  the  nsk  assessment  (see 
section  3  2).  the  spatiai  scale  leg  .  local, 
regional,  or  national),  ana  the  temporal 
scale  (e  g    the  time  frame  over  which 
stressors  or  efferts  will  tie  evaluated). 

In  mandated  nsit  ass*»s,sments, 
planning  agreements  mav  t>e  codified  in 
regulations,  and  little  documentation  of 
agreements  is  warranted  In  others,  a 
summary  of  planning  agreements  may 
be  important  for  ensuring  that  the  risk 
assessment  remains  consistent  with  its 
ongmal  intent   A  summary  can  provide 
a  point  of  reference  fo'  determining  if 
early  decisions  neea  tc  t>e  changed  in 
response  to  new  information.  There  is 
no  predetermined  format,  length,  or 
complexity  for  a  planning  summary.  It 
is  a  useful  reference  onlv  and  should  be 
tailored  to  the  risk  assessment  it 
represents  However,  a  summary  will 
help  ensure  quahty  communication 
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between  nsk  managers  and  nsk 
assessors  and  will  document  agreed- 
upon  decisions. 

Once  planning  is  complete,  the  formal 
process  of  risk  assessment  begins. 
During  problem  formulation,  risk 
assessors  should  continue  the  dialogue 
with  risk  managers,  particularly 
following  assessment  endpoint  selection 
and  completion  of  the  analysis  plan.  At 
these  points,  potential  problems  can  be 
identified  before  the  risk  assessment 
proreods 


Problem  formulation  is  a  process  for 
generating  and  evaluating  preliminary 
hypotheses  about  why  ecological  effects 
have  occurred,  or  may  occur,  from 
human  activities.  It  provides  the 
foundation  for  the  entire  ecological  risk 
assessment.  Early  in  problem 
formulation,  objectives  for  the  risk 
assessment  are  refined.  Then  the  nature 
of  the  problem  is  evaluated  and  a  plan 
for  analyzing  data  and  characterizing 
risk  is  developed.  Any  deficiencies  in 
problem  formulation  will  compromise 
all  subsequent  work  on  the  risk 
assessment  (see  text  note  3-1).  The 
quality  of  the  assessment  will  depend  in 
part  on  the  team  conducting  the 
assessment  and  its  responsiveness  to  the 
risk  manager's  needs. 


the  makeup  of  the  nsk  assessment 
team  assembled  to  conduct  problem 
formulation  depends  on  the 
requirements  of  the  risk  assessment.  The 
team  should  include  professionals  with 
expertise  directly  related  to  the  level 
and  type  of  problem  under 
consideration  and  the  ecosystem  whe!* 
the  problem  is  likely  to  occur.  Teams 
may  range  from  one  individual 
calculating  a  simple  quotient  where  the 
information  and  algorithm  are  clearly 
established  to  a  large  interdisciplinary, 
interagency  team  typical  of  ecosystem- 
level  risk  assessments  involving 
multiple  stressors  and  ecological  value 

Involvement  by  the  risk  management 
team  and  other  interested  parties  in 
problem  formulation  can  be  most 
valuable  during  final  selection  of 
assessment  endpoints,  review  of  the 
conceptual  models,  and  adjustments  to 
the  analysis  plan.  The  degree  of 
participation  is  commensurate  with  the 
complexity  of  the  risk  assessment  and 
the  magnitude  of  the  risk  management 
decision  to  be  faced.  Participation 
normally  consists  of  approval  and 
refinement  rather  than  technical  input 
(but  see  text  note  2-3).  The  format  used 
to  involve  risk  managers  needs  to  gain 
from,  and  be  responsive  to,  their  input 
without  compromising  the  scientific 
validity  of  the  risk  assessment  The  level 
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3.2.  Integration  of  Available  Infonnation 

The  foundation  for  problem 
formulation  is  based  on  how  well 
available  information  on  stressor 
sources  and  characteristics,  exposure 
opportunities,  characteristics  of  the 
ecosystem($)  potentially  at  risk,  and 
ecological  effects  are  integrated  and 
used  (see  Hgure  3-1).  Integration  of 
available  information  is  an  iterative 
process  that  normally  occurs  throughout 
problem  formulation.  Initial  evaluations 
often  provide  the  basis  for  generating 
preliminary  conceptual  models  or 
assessment  endpoints.  which  in  turn 
may  lead  risk  assessors  to  seek  other 
types  of  available  information  not 
previously  recognized  as  needed. 

The  quality  and  quantity  of 
information  determine  the  course  of 
problem  formulation  When  key 
information  is  of  the  appropriate  type 
and  sufficient  quality  and  quantity, 
problem  formulation  can  proceed 
effectively.  When  data  are  unavailable, 
the  risk  assessment  may  be  suspended 
while  additional  data  are  collected  or,  if 
this  is  not  possible,  may  be  developed 
on  the  basis  of  what  is  known  and  what 
can  be  extrapolated  from  what  is 
known.  Risk  assessments  are  frequently 
begun  without  all  needed  information, 
in  which  case  the  problem  formulation 
process  helps  identify  missing  data  and 
provides  a  framework  for  further  data 
collection.  Where  data  are  few,  the 
limitations  of  conclusions,  or 
uncertainty,  from  the  risk  assessment 
should  be  clearly  articulated  in  risk 
characterization  (see  text  note  3-2). 

The  impetus  for  an  ecological  risk 
assessment  influences  what  information 
is  available  at  the  outset  and  what 
information  should  be  collected.  For 
example,  a  risk  assessment  can  be 
initiated  because  a  known  or  potential 
stressor  may  enter  the  environment. 
Risk  assessors  evaluating  a  source  or 
stressor  will  seek  data  on  the  effects 
with  which  the  stressor  might  be 
associated  and  the  ecosystems  in  which 
it  will  Ukely  be  introduced  or  found.  If 
an  observed  adverse  effect  or  change  in 
ecological  condition  initiates  the 
assessment,  risk  assessors  will  seek 
information  about  potential  stressors 
and  sources  that  could  have  caused  the 
effect.  When  a  risk  assessment  is 
initiated  because  of  a  desire  to  better 
manage  an  ecological  value  or  entity 
(e.g..  species,  communities,  ecosystems, 
or  places),  risk  assessors  will  seek 
information  on  the  specific  condition  or 
effect  of  interest,  the  characteristics  of 
relevant  ecosystems,  and  potential 
stressors  and  sources  (see  text  note  3- 
3). 


Information  (actual,  inferred,  or 
estimated)  is  initially  integrated  in  a 
scoping  process  that  provides  the 
foundation  for  developing  problem 
formulation.  Knowledge  gained  during 
scoping  is  used  to  identify  missing 
information  and  potential  assessment 
endpoints,  and  it  provides  the  basis  for 
early  conceptualization  of  the  problem 
being  assessed.  As  problem  formulation 
proceeds,  information  quality  and 
applicability  to  the  particular  problem 
of  concern  are  increasingly  scrutinized. 
Where  appropriate,  further  iterations 
may  result  in  a  comprehensive 
evaluation  that  helps  risk  assessors 
generate  an  array  of  risk  hypotheses  (see 
section  3.4.1).  Once  analysis  plans  are 
being  formed,  data  validity  becomes  a 
significant  factor  for  risk  assessors  to 
evaluate  (see  section  4.1  for  a  discussion 
of  assessing  data  quality).  Thus  an 
evaluation  of  available  information  is  an 
ongoing  activity  throughout  problem 
formulation.  The  level  of  effort  is  driven 
by  the  type  of  assessment. 

As  the  complexity  and  spatial  scale  of 
a  risk  assessment  increase,  information 
needs  often  escalate.  Risk  assessors 
consider  the  ways  ecosystem 
characteristics  directly  influence  when, 
how.  and  why  particular  ecological 
entities  may  become  exposed  and 
exhibit  adverse  effects  due  to  particular 
stressors.  Predicting  risks  from  multiple 
chemical,  physical,  and  biological 
stressors  requires  an  effort  to 
understand  their  interactions.  Risk 
assessments  for  a  region  or  watershed, 
where  multiple  stressors  are  the  rule, 
require  consideration  of  ecological 
processes  operating  at  larger  spatial 
scales. 

Despite  our  limited  knowledge  of 
ecosystems  and  the  stressors  influencing 
them,  the  process  of  problem 
formulation  offers  a  systematic 
approach  for  organizing  and  evaluating 
available  information  on  stressors  and 
possible  effects.  It  can  function  as  a 
preliminary  risk  assessment  that  is 
useful  to  risk  assessors  and  decision 
makers.  Text  note  3-4  provides  a  series 
of  questions  that  risk  assessors  should 
attempt  to  answer.  This  exercise  will 
help  risk  assessors  identify  known  and 
unknown  relationships,  both  of  which 
are  important  in  problem  formulation. 

Problem  formulation  proceeds  with 
the  identification  of  assessment 
endpoints  and  the  development  of 
conceptual  models  and  an  analysis  plan 
(discussed  below).  Early  recognition 
that  the  reasons  for  initiating  the  risk 
assessment  affect  the  order  in  which 
products  are  generated  will  help 
facilitate  the  development  of  problem 
formulation  (see  text  note  3-3). 


3.3.  Selecting  Assessment  Endpoints 

Assessment  endpoints  are  exphcit 
expressions  of  the  actual  environmental 
value  that  is  to  be  protected, 
operationally  defined  by  an  ecological 
entity  and  its  attributes  (see  section 
3.3.2)  Assessment  endpoints  are  critical 
to  problem  formulation  because  they 
structure  the  assessment  to  address 
management  concerns  and  are  central  to 
conceptual  model  development.  Their 
relevance  is  determined  by  how  well 
they  target  susceptible  ecological 
entities.  Their  ability  to  support  risk 
management  decisions  depends  on 
whether  they  are  measurable  ecosystem 
characteristics  that  adequately  represent 
management  goals.  The  selection  of 
ecological  concerns  and  assessment 
endpoints  at  EPA  has  traditionally  been 
done  internally  by  individual  Agency 
program  offices  (U.S.  EPA.  1994a)  More 
recently,  interested  and  affected  parties 
have  helped  identify  management 
concerns  and  assessment  endpoints  in 
efforts  to  implement  watershed  or 
community-based  environmental 
protection. 

This  section  provides  guidance  on 
selecting  and  defining  assessment 
endpoints.  It  is  presented  in  two  parts. 
Section  3  3.1  establishes  three  criteria 
(ecological  relevance,  susceptibility,  and 
relevance  to  management  goals)  for 
determining  how  to  select,  among  a 
broad  array  of  possibilities,  the  specific 
ecological  characteristics  to  target  in  the 
risk  assessment  that  are  responsive  to 
general  management  goals  and  are 
scientifically  defensible.  Section  3.3.2 
then  provides  specific  guidance  on  how 
to  convert  selected  ecological 
characteristics  into  operationally 
defined  assessment  endpoints  that 
include  both  a  defined  entity  and 
specific  attributes  amenable  to 
measurement. 

3.3.1.  Criteria  for  Selection 

All  ecosystems  are  diverse,  with  many 
levels  of  ecological  organization  (e.g., 
individuals,  populations,  communities, 
ecosystems,  landscaf>es)  and  multiple 
ecosystem  processes.  It  is  rarely  clear 
which  of  these  characteristics  are  most 
critical  to  ecosystem  function,  nor  do 
professionals  or  the  public  always  agree 
on  which  are  most  valuable  As  a  result, 
it  is  often  a  challenge  to  consider  the 
array  of  possibilities  and  choose  which 
ecological  characteristics  to  protect  to 
meet  management  goals  Those  choices 
are  critical,  however,  because  they 
become  the  basis  for  defining 
assessment  endpoints.  the  transition 
between  broad  management  goals  and 
the  specific  measures  used  in  a  risk 
assessment. 
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Three  principal  criteria  are  used  to 
select  ecological  values  that  mav  be 
appropriate  for  assessment  endpoints; 
(1)  Ecological  relevance,  (2) 
susceptibility  to  known  or  potential 
stressors,  and  (3)  relevance  to 
management  goals  Of  these,  ecological 
relevance  and  susceptibility  are 
essential  for  selecting  assessment 
endpoints  that  are  scientifically 
defensible  However,  to  increase  the 
likelihood  that  the  risk  assessment  will 
be  used  in  management  decisions, 
assessment  endpoints  are  more  effective 
when  they  also  reflect  societal  values 
and  maiagement  goals.  Given  the 
complex  functiorung  of  ecosystems  and 
the  interdependence  of  ecological 
entities,  it  is  likely  that  potential 
assessment  endpoints  can  be  identified 
that  are  both  responsive  to  management 
goals  and  meet  scientific  criteria 
Assessment  endpoints  that  meet  ail 
three  criteria  provide  the  best 
foundation  for  an  effective  risk 
assessment  (e.g.,  see  text  note  3-5). 

3.3.1.1.  Ecological  Relevance 

Ecologically  relevant  endpoints  reflect 
important  characteristics  of  the  system 
and  are  functionally  related  to  other 
endpoints  (US  EPA.  1992a) 
Ecologically  relevant  endpoints  may  be 
identified  at  any  level  of  organization 
(e.g..  individual,  population, 
community,  ecosystem,  landscape).  The 
consequences  of  changes  in  these 
endpoints  may  be  quantified  [e.g., 
alteration  of  community  structure  from 
the  loss  of  a  keystone  species)  or 
inferred  (e.g..  survival  of  individuals  is 
needed  to  maintain  populations). 
Ecological  entities  are  not  ecologicallv 
relevant  unless  they  are  currently,  or 
were  historically,  part  of  the  ecosystem 
under  consideration 

Ecologically  relevant  endpoints  often 
help  sustain  the  natural  structure, 
function,  and  biodiversity  of  an 
ecosystem  or  its  components  Thev  mav 
contribute  to  the  food  base  (e.g.,  pnmarv 
production),  provide  habitat  (e.g..  for 
food  or  reproduction),  promote 
regeneration  of  critical  resources  (e.g., 
decomposition  or  nutrient  cycling),  or 
reflect  the  structure  of  the  community. 
ecosystem,  or  landscape  (e.g.,  species 
diversity  or  habitat  mosaic).  In 
landscape-level  risk  assessments, 
careful  selection  of  assessment 
endpoints  that  address  both  species  of 
concern  and  landscape-level  ecosystem 
processes  becomes  important   h  may  be 
possible  to  select  one  or  more  species 
and  an  ecosystem  process  to  represent 
larger  functional  community  or 
ecosystem  processes 

Ecological  relevance  is  linked  to  the 
nature  and  intensity  of  potential  effects, 


the  spatial  and  temporal  scales  where 
effects  may  occur,  and  the  potential  for 
recovery  (see  Determining  Ecological 
Adversity,  section  5.2  2)   It  is  also 
linked  to  the  level  of  ecological 
organization  that  could  be  adversely 
affected  (see  U.S.  EPA,  1997a,  for  a 
discussion  of  how  different  levels  of 
organization  are  used  by  the  Agency  in 
defining  assessment  endpoints).  When 
changes  in  selected  ecosystem  entities 
are  likely  to  cause  multiple  or 
widespread  effects,  such  entities  can  be 
powerful  components  of  assessment 
endpoints.  They  are  particularly 
valuable  when  risk  assessors  are  trying 
to  identify'  the  potential  Cfiscade  of' 
adverse  effects  that  could  resuh  from 
loss  or  reduction  of  a  species  or  a 
change  in  ecosystem  function  (see  text 
note  3-6).  Although  a  cascade  of  effects 
may  be  predictable,  it  is  often  difficuh 
to  predict  the  nature  of  all  potenual 
effects.  Determining  ecological 
relevance  in  specific  cases  requires 
professional  ludgment  based  on  site- 
specific  information,  preliminary 
surveys,  or  other  available  information. 

3.3.1.2.  Susceptibility  to  Knowm  or 
Potential  Stressors 

Ecological  resources  are  considered 
susceptible  when  they  are  sensitive  to  a 
stressor  to  which  they  are,  or  mav  be, 
exposed  Susceptibility  can  often  be 
identified  early  m  problem  formulation, 
but  not  always  Risk  assessors  may  be 
required  to  use  their  t)est  professional 
judgment  to  select  the  most  likely 
candidates  (see  text  note  3-7), 

Sensitivity  refers  to  how  readily  an 
ecological  entity  is  affected  by  a 
particular  stressor.  Sensitivity  is  directly 
related  to  the  mode  of  action  of  the 
stressors  (eg.,  chemical  sensitivity  is 
inf.uenced  by  individual  physiology 
and  metabolic  pathways).  Sensitivity  is 
also  influenced  by  individual  and 
community  hfe-history  characteristics. 
For  e.xample.  stream  species 
assemblages  that  depend  on  cobble  and 
gravel  habitat  for  reproduction  are 
sensitive  to  fine  sediments  that  fill  in 
spaces  between  cobbles  Species  with 
long  life  cycles  and  low  reproductive 
rates  are  often  more  vulnerable  to 
extinction  from  increases  in  mortahty 
than  species  with  short  life  cycles  and 
high  reproductive  rates   Species  with 
large  home  ranges  may  be  more 
sensitive  to  habitat  fragmentation  when 
the  fragment  is  smaller  than  their 
required  home  range  compared  to 
species  with  smaller  home  ranges  that 
are  encompassed  withm  a  fragment. 
However,  habitat  fragmentation  may 
also  affect  species  with  small  home 
ranges  where  migration  is  a  necessary 
part  of  their  life  history  and 


fragmentation  prevents  migration  and 
genetic  exchange  among 
subpopulations.  Such  life-history 
characteristics  are  important  to  consider 
when  evaluating  potenual  sensitivity. 
Sensitivity  can  De  related  to  the  life 
stage  of  an  organism  when  exposed  to 
a  stressor.  Frequently,  young  animals 
are  more  sensitive  to  stressors  than 
adults.  For  instance,  Pacific  salmon  eggs 
and  by  are  very  sensitive  to  fine-grain 
sedimentation  in  river  beds  because 
they  can  be  smothered.  Age-dependent 
sensitivity,  however,  is  not  only  in  the 
young.  In  many  species,  events  like 
migration  (e.g..  in  birds)  and  molting 
(e.g.,  in  harbor  seals)  represent 
significant  energy  investments  that 
increase  vuhierabiiity  to  stressors. 
Finally,  sensitivity  may  be  enhanced  by 
the  presence  of  other  stressors  or  natural 
disturbances.  For  example,  the  presence 
of  insect  pests  and  disease  may  make 
plants  more  sensitive  to  damage  from 
ozone  (Heck.  1993).  To  determine  how 
sensitivity  at  a  particular  life  stage  is 
critical  to  p>opulation  parameters  or 
community-level  assessment  endpoints 
may  require  further  evaluation. 

Measures  of  sensitivity  may  include 
mortality  or  adverse  reproductive  effects 
from  exposure  to  toxics.  Other  possible 
measures  of  sensitivity  include 
behavioral  abnormahties;  avoidance  of 
significant  food  sources  and  nesting 
sites;  loss  of  offspring  to  predation 
because  of  the  proximity  of  stressors 
such  as  noise,  habitat  alteration,  or  loss; 
community  structural  changes;  or  other 
factors. 

Exposure  is  the  second  key 
determinant  in  susceptibility.  Exposure 
can  mean  co-occurrence,  contact,  or  the 
absence  of  contact,  depending  on  the 
stressor  and  assessment  endpoint. 
Questions  concerning  where  a  stressor 
originates,  how  it  moves  through  the 
environment,  and  how  it  comes  in 
contact  with  the  assessment  endpoint 
are  evaluated  to  determine 
susceptibihty  (see  section  4.2  for  more 
disctission  on  characterizing  exposure). 
The  amount  and  conditions  of  exposure 
directly  influence  how  an  ecological 
entity  will  respond  to  a  stressor.  Thus, 
to  determine  which  entities  are 
susceptible,  it  is  important  that  the 
assessor  consider  the  proximity  of  an 
ecological  value  to  stressors  of  concern, 
the  timing  of  exposure  (both  in  terms  of 
frequency  and  duration),  and  the 
intensity  of  exposure  occurring  during 
sensitive  periods. 

Adverse  effects  of  a  particular  stressor 
may  be  important  during  one  part  of  an 
organism's  fife  cycle,  such  as  early 
development  or  reproduction.  They  may 
result  from  exposure  to  a  stressor  or  to 
the  absence  of  a  necessary  resource 
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during  a  critical  life  stage.  Far  example, 
if  fish  are  unable  to  find  suitable  nesting 
sites  during  their  reproductive  phase, 
risk  is  significant  even  when  water 
quality  is  high  and  food  sources 
abundant.  The  interplay  between  hfe 
stage  and  stressors  can  be  very  complex 
(see  text  note  3-8). 

Exposure  .Tiay  occur  in  one  place  or 
time,  but  effects  may  not  be  observed 
until  another  place  or  time.  Both  life- 
history  characteristics  and  the 
circumstances  of  exposure  influence 
susceptibility  in  this  case.  For  instance, 
the  temperature  of  the  egg  incubation 
medium  of  marine  turtles  affects  the  sex 
ratio  of  hatchlings.  but  population 
impacts  are  not  observeNd  until  years 
later  when  the  cohort  of  affected  turtles 
begins  to  reproduce.  Delayed  effects  and 
multiple-strosaor  exposures  add 
complexity  to  evaluations  of 
susceptibility  (e.g..  although  toxicity 
tests  may  determine  receptor  sensitivity 
to  one  stressor,  susceptibility  may 
depend  on  the  co-occurrence  of  another 
stressor  that  significantly  alters  receptor 
rasponse).  Conceptual  models  (see 
section  3.4)  need  to  reflect  these  factors. 
If  a  species  or  other  ecological  entity  is 
unlikely  to  be  directly  or  indirectly 
exposed  to  the  stressor  of  concern,  or  to 
the  secondary  effects  of  stressor 
exposure,  it  may  be  mappropriate  as  an 
assessment  endpoint  (see  text  note  ^7). 

3.3.1.3.  Relevance  to  Management  Coals 

Ultimately,  the  effectiveness  of  a  risk 
assessment  depends  on  whether  it  is 
used  and  improves  the  quality  of 
management  decisions.  Risk  managers 
are  more  willing  to  use  a  risk 
assessment  for  making  decisions  when 
it  is  based  on  ecological  values  that 
people  care  about.  Thus,  candidates  for 
assessment  endpoints  include 
endangered  species  or  ecosystems, 
commercially  or  recreationally 
important  species,  functional  attributes 
that  support  food  sources  or  flood 
control  (e.g..  wetland  water 
sequestration),  aesthetic  values  such  as 
clean  air  in  national  parks,  or  the 
existence  of  charismatic  species  such  as 
eagles  or  whales.  However,  selection  of 
assessment  endpoints  based  on  public 
perceptions  alone  could  lead  to 
management  decisions  that  do  not 
consider  important  ecological 
information.  While  responsiveness  to 
the  public  is  important,  it  does  not 
obviate  the  requirement  for  scientific 
validity. 

The  challenge  is  to  find  ecological 
values  that  meet  the  necessary  scientific 
rigor  as  assessment  endpoints  that  are 
also  recognized  as  valuable  by  risk 
managers  and  the  public.  As  an 
illustration,  suppose  an  assessment  is 


designed  to  evaluate  the  nsk  of  applying 
pesticide  around  a  lake  to  control 
insects.  At  this  lake,  however,  midges 
are  susceptible  to  the  pesticide  and  form 
the  base  of  a  complex  food  web  that 
supports  a  native  fish  population 
popular  with  sportsmen  While  both 
midges  and  fish  represent  key 
components  of  the  aquatic  community, 
selecting  the  Oshny  as  the  value  for 
defining  the  asMMBMnt  endpoint  targets 
both  ecological  and  community 
concerns.  Selecting  midges  would  not 
The  risk  assessment  can  then 
characterize  the  risk  to  the  fishery  if  the 
midge  population  is  adversely  affected. 
This  choice  maintains  the  scientific 
validity  of  the  risk  aaeessment  while 
being  responsive  to  management 
ooncams.  In  those  cases  where  a  critical 
assessment  endpoint  is  identified  that  is 
unpopular  with  the  pubbc.  the  risk 
assessor  may  find  it  necessary  to  present 
a  persuasive  case  in  its  favor  to  risk 
managers  baaed  on  scientific  arguments. 

Practical  issues  may  influence  what 
values  are  selected  as  potential 
assesament  endpoints.  such  as  what  is 
required  by  statute  (e.g..  endangered 
species)  or  whether  it  is  possible  to 
achieve  a  particular  management  goal. 
For  example,  in  a  river  already 
impounded  throughout  its  reach  by 
multiple  dams,  goals  for  reestablishing 
spawning  habitat  for  free- living 
anadromous  salmon  may  be  feasible 
only  if  dams  are  removed.  If  this  will 
not  be  considered,  selection  of  other 
ecological  values  as  potential  endpoints 
in  this  highly  modified  system  may  be 
the  only  option.  Another  concern  may 
be  whether  it  is  possible  to  directly 
measure  important  variables.  Where  it  is 
possible  to  directly  measure  attributes  of 
an  assessment  endpoint,  extrapolation  is 
uimecessary.  thus  preventing  the 
introduction  of  a  source  of  uncertainty 
Assessment  endpoints  that  cannot  be 
measured  directly  but  can  be 
represented  by  measures  that  are  easily 
monitored  and  modeled  may  still 
provide  a  good  foundation  for  a  risk 
assessment.  However,  while  established 
measurement  protocols  are  convenient 
and  useful,  they  do  not  determine 
whether  an  assessment  endpoint  is 
appropriate.  Data  availability  alone  is 
not  an  adequate  criterion  for  selection. 

To  ensure  scientific  validity,  risk 
assessors  are  responsible  for  selecting 
and  defining  potential  assessment 
endpoints  based  on  an  understanding  of 
the  ecosystem  of  concern.  Risk 
managers  and  risk  assessors  should  then 
come  to  agreement  on  the  final 
selection. 


3.3.2.  Defining  Assessment  Endpoints 

Once  ecological  values  are  selected  as 
potential  assessment  endpoints.  they 
need  to  be  operationally  defined  Two 
elements  are  required  to  define  an 
assessment  endpoint  The  first  is  the 
identification  of  the  specific  valued 
ecological  entity  This  can  be  a  species 
(e.g.,  eelgrass.  piping  plover),  a 
functional  group  of  species  (e.g.. 
piscivores).  a  community  (eg.  benthic 
invertebrates),  an  et  osystem  (eg.  lake), 
a  specific  valued  habitat  (eg  .  wet 
meadows),  a  unique  place  (eg.,  a 
remnant  of  native  praine).  or  other 
entity  of  concern  The  soiond  is  the 
characteristic  about  the  entity  of 
concern  that  is  important  to  protect  and 
potentially  at  nsk  Thus,  it  is  necessary 
to  define  what  is  important  for  piping 
plovers  (e.g..  nesting  and  feeding 
conditions),  a  lake  (eg.  nutrient 
cycling),  or  wet  meadow  (eg.  endemic 
plant  community  diversity)   For  an 
assessment  endpoint  to  serv«>  as  a  clear 
interpretation  of  the  manag^^ment  goals 
and  the  basis  for  measurement  in  the 
risk  assessment,  hnth  an  entity  and  an 
attribute  are  requireci 

What  distinguishes  assessment 
endpoints  from  management  goals  is 
their  neutrality  ajui  sptHificity 
Assessment  enti points  do  not  represent 
a  dosirwl  achievement  (i.e..  goal)   As 
such,  they  do  not  contain  words  like 
"protect."  "maintain.  ■  or  "restore.  '  or 
indicate  a  direction  for  riiange  such  as 
"loss"  or  "increase  "  Instead  they  are 
ecological  values  defined  bv  s{>ecific 
entities  and  their  measurable  attributes, 
providing  a  framework  for  measuring 
stress-response  relationships.  When 
goals  are  very  broad  it  may  be  difficult 
to  select  appropriate  as.sessment 
endpoints  until  the  goal  is  broken  down 
into  multiple  management  objectives.  A 
series  of  management  obiectives  can 
clarify  the  inherent  assumptions  within 
the  goal  and  help  a  nsk  assessor 
determme  which  ecological  entities  and 
attributes  best  represent  each  objective 
(see  text  box  2-6)  From  this,  multiple 
assessment  endpoints  may  be  selected. 
See  text  note  3-9  for  e.xamples  of 
management  goals  and  assessment 
endpoints. 

Assessment  endpoints  may  or  may 
not  be  distinguishable  from  measures, 
depending  on  the  assessment  endpoints 
selected  and  the  type  of  measures. 
While  it  is  the  entity  that  influences  the 
scale  and  character  of  a  risk  assessment, 
it  is  the  attributes  of  an  assessment 
endpoint  that  determine  what  to 
measure.  Sometimes  direct  measures  of 
effect  can  be  collected  on  the  attribute 
of  concern.  Where  this  occurs,  the 
assessment  endpoint  and  measure  of 
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effect  are  the  same  and  no  extrapolation 
is  necessary'  (eg,  if  the  assessment 
endpoint  is  "reproductive  success  of 
blue  jays,'  egg  production  and  fledgling 
success  could  potentially  be  directly 
measured  under  different  stressor 
exposure  scenanos)   In  other  cases, 
direct  measures  may  not  be  possible 
(e.g.,  toxicity  in  endangered  species) 
and  suiTogate  measures  of  effect  must  be 
selected  Thus,  although  assessment 
endpoints  must  be  defined  in  terms  of 
measurable  attributes,  selection  does  not 
depend  on  the  ability  to  measure  those 
attributes  directly  or  on  whether 
methods,  models,  and  data  are  currently 
available  For  practical  reasons,  it  may 
l>e  helpful  to  use  assessment  endpoints 
that  have  well-developed  test  methods, 
field  measurement  techniques,  and 
predictive  models  (see  Suter.  1993a). 
However,  it  is  not  necessary  for  methods 
to  be  standardized  protocols,  nor  should 
assessment  endpoints  be  selected 
simply  because  standardized  protocols 
are  readily  available  The  appropnate 
measures  to  use  are  generally  identified 
liunng  conceptual  model  development 
and  specified  in  the  analysis  plan 
Measures  of  ecosystem  characteristics 
and  exposure  are  determined  by  the 
entity  and  attnbutes  selected  and  serve 
as  important  information  in  conceptual 
model  development.  See  section  3  5.1 
for  issues  surrounding  the  selection  of 
measures 

Clearly  defined  assessment  endpoints 
provide  direction  and  boundanes  for  the 
risk  assessment  and  can  minimize 
miscommunication  and  reduce 
uncertainty;  where  they  are  poorly 
defined,  inappropriate,  or  at  the 
incorrect  scale,  they  can  be  very- 
problematic  Endpoints  may  be  too 
broad,  vague,  or  narrow,  or  they  may  be 
inappropnate  for  the  ecosystem 
requiring  protection   "Ecological 
integrity"  is  a  frequently  cited  but  vague 
goal  and  is  too  vague  for  an  assessment 
endpoint.  "Integrity"  can  only  be  used 
effectively  when  its  meaning  is 
explicitly  charactenzed  for  a  particular 
ecosystem,  habitat,  or  entity  This  may 
be  done  by  selecting  key  entities  or 
processes  for  an  ecosystem  and 
descnbing  attributes  that  best  represent 
integrity  for  that  system  Assessment 
endpoints  that  are  too  narrowly  defined 
may  not  support  effective  risk 
management.  If  an  assessment  is 
focused  only  on  protecting  the  habitat  of 
an  endangered  species,  for  example,  the 
risk  assessment  may  overlook  other 
equally  important  charactenstics  of  the 
ecosystem  and  fail  to  include  critical 
vanables  (see  text  note  3-8).  Finally,  the 
assessment  endpoint  could  fail  to 
represent  the  ecosystem  at  risk.  For 


instance,  selecting  a  game  fish  that 
grows  well  in  reservoirs  may  meet  a 
■  fishable"  management  goal,  but  it 
would  be  inappropriate  for  evaluating 
risk  from  a  new  hydroelectric  dam  if  the 
ecosystem  of  concern  is  a  stream  in 
which  salmon  spawn  {see  text  note  3- 
5)  .Mthough  the  game  fish  will  satisfy 
"fishable"  goals  and  may  be  highly 
desired  by  local  fishermen,  a  reservoir 
species  does  not  represent  the 
ecosystem  at  nsk.  Substituting 

reproducing  populations  of  indigenous 
salmonids"  for  a  vague  "viable  fish 
populations  ■  assessment  endpoint 
could  therefore  prevent  the 
development  of  an  inappropriate  risk 
assessment 

When  well  selected,  assessment 
endpoints  become  powerful  tools  in  the 
risk  assessment  process  One  endpoint 
that  is  sensitive  to  many  of  the 
identified  stressors,  yet  responds  in 
different  ways  to  different  stressors,  mav 
provide  an  opportunity  to  consider  the 
combined  effects  of  multiple  stressors 
while  still  distinguishing  their  effects. 
For  example,  fish  population 
recruitment  may  be  adversely  affected  at 
several  life  stages,  in  different  habitats. 
through  different  ways,  and  by  different 
stressors  Tlierefore,  measures  of  effect. 
exposure,  and  ecosystem  and  receptor 
charactenstics  could  be  chosen  to 
evaluate  recruitment  eind  provide  a  basis 
for  distinguishing  different  stressors, 
individual  effects,  and  their  combined 
effects. 

The  assessment  endpoint  can  provide 
a  basis  for  comparing  a  range  of 
stressors  if  carefully  selected  T^e 
National  Crop  Loss  Assessment  Network 
(Heck,  1993)  selected  crop  yields  as  the 
assessment  endpoint  to  evaluate  the 
cumulative  effects  of  multiple  stressors. 
.Mthough  the  primary  stressor  was 
ozone,  the  crop-yield  endpoint  also 
allowed  the  nsk  assessors  to  consider 
the  effects  of  sulfur  dioxide  and  soil 
moisture.  As  Bamthouse  et  al.  (1990) 
pointed  out,  an  endpoint  should  be 
selected  so  that  all  tiie  effects  can  be 
expressed  in  the  same  units  (e.g., 
changes  in  the  abundance  of  1-vear-old 
fish  from  exposure  to  toxicity,  fishing 
pressure,  and  habitat  loss)  This  is 
especially  true  when  selecting 
assessment  endpoints  for  multiple 
stressors  However,  in  situations  where 
multiple  stressors  act  on  the  structure 
and  function  of  aquatic  and  terrestrial 
communities  in  a  watershed,  an  arrav  of 
assessment  endpoints  that  represent  the 
community  and  associated  ecological 
processes  is  more  effective  than  a  single 
endpoint.  When  based  on  diffenng 
susceptibility  to  an  array  of  stressors, 
carefully  selected  assessment  endpoints 
can  help  risk  assessors  distinguish  the 


effects  of  diverse  stressors.  Exposure  to 
multiple  stressors  may  lead  to  effects  at 
different  levels  of  biological 
organization,  for  a  cascade  of  adverse 
effects  that  should  be  considered. 

Professional  judgment  and  an 
understanding  of  the  characteristics  and 
function  of  an  ecosystem  are  important 
for  translating  general  goals  into  usable 
assessment  endpoints.  The  less 
information  available,  the  more  critical 
it  is  to  have  informed  professionals  help 
in  the  selection.  Common  problems 
encountered  in  selecting  assessment 
endpoints  are  summarized  in  text  note 
3-10. 

Final  assessment  endpoint  selection  is 
an  important  risk  manager-risk  assessor 
checkpoint  during  problem  formulation. 
Risk  assessors  and  risk  managers  should 
agree  that  selected  assessment 
endpoints  effectively  represent  the 
management  goals,  in  addition,  the 
scientific  rationale  for  their  selection 
should  be  made  expficit  in  the  risk 
assessment. 

3.4.  Conceptual  Models 

A  conceptual  model  in  problem 
formulation  is  a  written  description  and 
visual  representation  of  predicted 
relationships  between  ecological  entities 
and  the  stressors  to  which  they  may  be 
exposed  Conceptual  models  represent 
many  relationships  They  may  include 
ecosystem  processes  that  influence 
receptor  responses  or  exposure 
scenarios  that  quahtatively  link  land- 
use  activities  to  stressors  They  may 
describe  primary,  secondary,  and 
tertiary  exposure  pathways  (see  section 
4.2)  or  co-occurrence  among  exposure 
pathways,  ecological  effects,  and 
ecological  receptors.  Multiple 
conceptual  models  may  be  generated  to 
address  several  issues  in  a  given  risk 
assessment  Some  of  the  benefits  gained 
by  developing  conceptual  models  are 
featured  in  text  note  3-11. 

Conceptual  models  for  ecological  risk 
assessments  are  develof>ed  from 
information  about  stressors,  potential 
exposure,  and  predicted  effects  on  an 
ecological  entity  (the  assessment 
endpoint).  Depending  on  why  a  risk 
assessment  is  initiated,  one  or  more  of 
these  categories  of  information  are 
known  at  the  outset  (refer  to  section  3.2 
and  text  note  3-3).  The  process  of 
creating  conceptual  models  helps 
identify  the  unknown  elements. 

The  complexity  of  the  conceptual 
model  depends  on  the  complexity  of  the 
problem:  the  number  of  stressors, 
number  of  assessment  endpoints,  nature 
of  effects,  and  characteristics  of  the 
ecosystem  For  single  stressors  and 
single  assessment  endpoints,  conceptual 
models  may  be  simple.  In  some  cases, 
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the  saiiiH  uasic  conceptual  model  may 
be  used  repeatedly  (e.g..  in  EPAs  new 
chemical  risk  assessments).  However, 
when  conceptual  models  are  used  to 
describe  pathways  of  individual 
stressors  and  assessment  endpoints  and 
the  interaction  of  multiple  and  diverse 
stressors  and  assessment  endpoints  (e.g., 
assessments  initiated  to  protect 
ecological  values),  more  complex 
models  and  several  submodels  will 
often  be  needed.  In  this  case,  it  can  be 
helpful  to  create  models  that  also 
represent  expected  ecosystem 
characteristics  and  function  when 
stressors  are  not  present. 

Conceptual  models  consist  of  two 
principal  components; 

•  A  set  of  risk  hypotheses  that 
describe  predicted  relationships  among 
stressor,  exposure,  and  assesament 
endpoint  response,  along  with  the 
rationale  for  their  selection. 

•  A  diagram  that  illustrates  the 
relationships  presented  in  the  risk 
hypotheaea. 


3.4.1  Risk  Hypoth 

Hypotheses  are  assumptions  made  in 
order  to  evaluate  logical  or  empirical 
comMqueooM,  or  auppoaitions 
tentatively  accepted  to  provide  a  basis 
for  evaUiation  Rick  hypotheaea  are 
specific  assumptions  about  potential 
risk  to  assessment  endpoints  (s*«  text 
note  :^12)  and  may  be  based  on  theory 
and  logic,  empirical  data,  mathematical 
models,  or  prohablUty  models.  They  are 
fbnnulalad  using  a  combination  of 
profeaaional  judgment  and  available 
information  on  the  acoaystem  at  risk, 
potential  sources  of  stressors,  stressor 
characteristics,  and  observed  or 
predicted  ecological  effects  on  selected 
or  potential  asMMineni  endpoints 
These  hypotheees  may  predict  the 
■  effecU  of  a  stressor  before  they  occur,  or 
they  may  postulate  why  obeerved 
ecological  effects  occurred  and 
ultimately  what  cauaed  the  effect 
Depending  on  the  scope  of  the  risk 
■aseaament.  risk  hypotheses  may  be  very 
•imple,  predicting  the  potential  effect  of 
one  stressor  on  one  receptor,  or 
extremely  complex,  as  is  typical  in 
value-initiated  risk  assessments  that 
often  include  prospective  and 
retrospective  hypotheees  about  the 
effects  of  multiple  complexes  of 
stressors  on  diverse  ecological  receptors 
Risk  hypotheses  represent  relationships 
in  the  conceptual  model  and  are  not 
designed  for  statistically  testing  null 
and  alternative  hypotheses.  However. 
they  can  be  used  to  ganerata  questions 
appropriate  for  research. 

Although  risk  hypotheses  are  valuable 
even  when  information  is  limited,  the 
amount  and  quality  of  data  and 


information  will  affect  the  specificity 
and  level  of  uncertainty  associated  with 
risk  hypotheses  tmd  the  conceptual 
models  they  form.  When  preliminary 
information  is  conflicting,  risk 
hypotheses  can  be  constructed 
specifically  to  differentiate  between 
competing  predictions  The  predictions 
can  then  be  evaluated  systematically 
either  by  using  available  data  during  the 
analysis  phase  or  by  collecting  new  data 
before  proceeding  with  the  risk 
assessment  Hypotheses  and  predictions 
set  a  framework  for  using  data  to 
evaluate  functional  relationships  (e.g.. 
stressor- response  curves) 

Early  conceptual  models  are  normally 
broad,  identifying  as  many  potential 
relationships  as  possible  As  more 
information  is  incorporated,  the 
plausibility  of  specific  hypotheses  helps 
risk  assessors  sort  through  potentially 
large  numbers  of  stressor-eBect 
relationships,  and  the  ectMystem 
processes  that  influence  ihem.  to 
identify  those  nsk  hypotheses  most 
appropnate  for  the  analysis  phase  It  is 
than  that  justifitations  for  selecting  and 
omitting  hypotheses  are  documented 
Examples  of  nsk  hypotheses  ar*" 
provided  in  text  note  3-13. 

3  4  2  Conceptual  Model  Diagrams 

Conceptual  model  diagrams  ar«  a 
visual  represenlatioa  of  nsk  hypotheses 
They  are  uaeful  t(wii«  for  tommunicating 
important  pathway*  r.iwarly  and 
concisely  and  can  be  used  to  generate 
new  questions  about  relationships  that 
help  formulate  plausible  risk 
hypotheses 

Typical  conceptual  model  diagrams 
are  flow  diagrams  containing  Uues  and 
arrows  to  illustrate  relationships  (see 
Appendix  C)  When  this  approath  is 
used.  It  IS  helpful  to  use  distinrt  and 
consistent  shapes  to  distinguish 
streseon,  assesament  endpoints, 
responaea.  expocura  routes,  and 
ecosystem  processes.  Although  flow 
diagrams  are  often  used  to  illustrate 
conceptual  models,  there  is  no  set 
configuration  Pictonal  representations 
can  be  very  effective  (e.g.,  Bradley  and 
Smith.  1989).  Regardless  of  the 
configuration,  a  diagram's  usefulness  is 
linked  to  the  detailed  written 
descriptions  and  lustifications  for  the 
relationships  shown  Without  this, 
diagrams  can  misrepresent  the  processes 
they  are  intended  to  illustrate. 

When  developing  conceptual  model 
diagrams,  factors  to  consider  include  the 
number  of  relationships  depicted,  the 
comprehensiveness  of  the  mformation. 
the  certainty  surrounding  a  Imkage,  and 
the  potential  for  measurement  The 
number  of  relationships  that  can  be 
depicted  in  one  flow  diagram  depends 


on  their  complexity.  Several  models  that 
increasinglv  show  more  detail  for 
smaller  portions  can  be  more  effective 
than  trying  to  create  one  model  that 
shows  everv-thing  at  the  Finest  detail. 
Flow  diagrams  that  highlight  data 
abundance  or  scarcity  can  provide 
insights  on  how  the  analyses  should  be 
approached  and  can  l)e  used  to  show  the 
risk  assessor's  confidence  in  the 
relationship  They  can  also  show  why 
certain  pathways  were  pursued  and 
others  were  not 

Diagrams  provide  a  working  and 
dynamic  representation  of  relationships. 
They  should  be  used  to  explore  different 
ways  of  kxiking  at  a  problem  before 
selecting  one  or  several  to  guide 
analysis  Once  the  nsk  hypotheses  are 
S4>let-ted  and  flow  diagrams  drawn,  they 
set  the  framework  for  Final  planning  for 
the  analysis  phas*- 

3.4.3.  Uncertainty  m  Conceptual  Models 

Conceptual  model  development  may 
account  for  one  of  the  most  important 
sourtes  of  uncertainty  in  a  nsk 
assessment   If  important  relationships 
are  missed  or  specified  incorrectly,  the 
risk  ( haradenzation  may  misrepresent 
actual  nsks   Uncertainty  anses  from 
lack  of  knowledge  alxiut  how  the 
ecosystem  functions,  failure  to  identify 
and  interrelate  temporal  and  spatial 
parameters,  omission  of  stressors,  or 
overlooking  se<.ondary  effects  In  some 
cases,  little  may  be  known  about  how  a 
stressor  moves  through  ihe  environment 
or  causes  adverse  effet"ts  Multiple 
stressors  are  the  norm  and  a  source  of 
confounding  vanables,  particularly  for 
conceptual  iiuxlels  that  focus  on  a  single 
stressor   Professionals  may  not  agree  on 
the  appropnate  conceptual  model 
configuration  While  simpUfication  and 
lack  of  knowledge  may  be  unavoidable, 
nsk  assessors  should  document  what  is 
known,  justify  the  model,  and  rank 
model  components  in  terms  of 
uncertainly  (see  Smith  and  Shugart, 
1994) 

Uncertainty  associated  with 
conceptual  models  can  be  explored  by 
considenng  alternative  relationships.  If 
more  than  one  conceptual  model  is 
plausible,  the  nsk  assessor  may  evaluate 
whether  it  is  feasible  to  follow  separate 
models  through  analysis  or  whether  the 
models  can  be  combined  to  create  a 
better  model 

Conceptual  models  should  be 
presented  to  nsk  managers  to  ensure 
that  thev  communicate  well  and  address 
managers'  concerns  This  check  for 
completeness  and  clanty  is  a  way  to 
assess  the  need  for  changes  before 
analysis  begins  It  is  also  valuable  to 
revisit  and  where  necessary  revise 
conceptual  models  during  risk 
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assessments  to  incorporate  new 
information  and  recheck  the  rationale  If 
this  is  not  feasible,  it  is  helpful  to 
present  any  new  information  during  risk 
characterization  along  with  associated 
uncertainties. 

Throughout  problem  formulation, 
ambiguities,  errors,  and  disagreements 
will  occur,  all  of  which  contribute  to 
uncertainty  Wherever  possible,  these 
stiurces  of  uncertainty  should  be 
eliminated  through  better  planning. 
Because  all  uncertainty  cannot  be 
eliminated,  a  description  of  the  nature 
of  the  uncertainties  should  be 
summanzed  at  the  close  of  problem 
formulation   See  text  note  3-14  for 
recommendations  on  how  to  address 
uncertainty. 

3.5  Analysis  Plan 

The  analysis  plan  is  the  final  stage  of 
problem  formulation  During  analysis 
planning,  nsk  hypotheses  are  evaluated 
to  determine  how  they  will  be  assessed 
using  available  and  new  data.  The  plan  - 
includes  a  delineation  of  the  assessment 
design,  data  needs,  measures,  and 
methods  for  conducting  the  analysis 
phase  of  the  risk  assessment  Analysis 
plans  may  be  brief  or  extensive 
depending  on  the  assessment   For  some 
assessments  (e.g  .  EPAs  new  chemical 
assessments),  the  analysis  plan  is 
already  part  of  the  established  protocol 
and  a  new  plan  is  generally 
unnecessary   As  risk  assessments 
become  more  unique  and  complex,  the 
importance  of  a  gcxxl  analysis  plan 
increases 

The  analysis  plan  includes  pathways 
and  relationships  identified  during 
problem  formulation  that  will  be 
pursued  during  the  analysis  phase 
Those  hypotheses  considered  more 
likely  to  contnbute  to  risk  are  targeted. 
The  rationale  for  selecting  and  omitting 
risk  hypotheses  is  incorporated  into  the 
plan  and  includes  acknowledgment  of 
data  gaps  and  uncertainties,  it  also  may 
include  a  comparison  of  the  level  of 
confidence  needed  for  the  management 
decision  with  that  expected  from 
alternative  analyses  in  order  to 
determine  data  needs  and  evaluate 
which  analytical  approach  is  best.  When 
new  data  are  nt^ded.  the  feasibility  of 
obtaining  them  can  be  taken  into 
account. 

Identification  of  the  most  critical 
relationships  to  evaluate  in  a  risk 
assessment  is  based  on  the  relationship 
of  assessment  endpoints  to  ecosystem 
structure  and  function,  the  relative 
importance  or  influence  and  mode  of 
action  of  stressors  on  assessment 
endpoints,  and  other  variables 
influencing  ecological  adversity  (see 
section  5.2.2).  However,  final  selection 


of  relationships  that  can  be  pursued  in 
analysis  is  based  on  the  strength  of 
known  relationships  between  stressors 
and  effects,  the  completeness  of  known 
exposure  pathways,  and  the  quality  and 
availabihty  of  data 

In  situations  where  data  are  few  and 
new  data  caimot  be  collected,  it  mav  be 
possible  to  extrapolate  from  existing 
data  Extrapolation  allows  the  use  of 
data  collected  from  other  locrations  or 
organisms  where  similar  problems  exist 
For  example,  the  relationship  t)etween 
nutnent  availability  and  algal  growlh  is 
well  established  and  consistent  This 
relationship  can  be  acknowledged 
despite  differences  in  how  it  is 
manifested  in  particular  ecosvstems 
When  extrapolating  from  data,  it  is 
important  to  identify  the  source  of  the 
data,  justify  the  extrapolation  method, 
and  discuss  recognized  uncertainti6»s 

A  phased,  or  tiered,  nsk  assessment 
approach  (see  section  2  2)  can  facilitate 
management  decisions  in  cases 
involving  minimal  data  sets.  However, 
where  few  data  are  available, 
recommendations  for  new  data 
collection  should  be  part  of  the  analysis 
plan.  When  new  data  are  needed  and 
cannot  be  obtained,  relationships  that 
cannot  be  assessed  are  a  source  of 
uncertainty  and  should  be  described  in 
the  analysis  plan  and  later  discussed  in 
risk  characterization. 

When  determining  what  data  to 
analyze  and  how  to  analyze  them, 
consider  how  these  analyses  may 
increase  understanding  and  confidence 
in  the  conclusions  of  the  nsk 
assessment  and  address  risk 
management  questions  During 
selection,  nsk  assessors  mav  ask 
questions  such  as:  How  relevant  will  the 
results  be  to  the  assessment  endpoint(s) 
and  conceptual  model(s)'!'  Are  there 
sufficient  data  of  high  quality  to 
conduct  the  analyses  with  confidence'' 
How  will  the  analyses  help  establish 
cause-and-effect  relationships''  How 
will  results  be  presented  to  address 
managers'  questions'  Where  are 
uncertainties  likely  to  become  a 
problem' Consideration  of  these 
questions  during  analysis  planning  vyill 
improve  future  characterization  of  risk 
(see  section  5.2.1  for  discussion  of  lines 
of  evidence). 

3.5.1.  Selecting  Measures 

Assessment  endpoints  and  conceptual 
models  help  risk  assessors  identify 
measurable  attributes  to  quantifv  and 
predict  change.  However,  determining 
what  measures  to  use  to  evaluate  risk 
hypotheses  is  both  challenging  and 
critical  to  the  success  of  a  nsk 
assessment.  There  are  three  categories  of 
measures.  Measures  of  effect  are 


measurable  changes  in  an  attribute  of  an 
assessment  endpoint  or  its  surrogate  in 
response  to  a  stressor  to  which  it  is 
exposed  (formerly  measurement 
endpoints,  see  text  note  3-15).  Measures 
of  exposure  are  measures  of  stressor 
existence  and  movement  in  the 
environment  and  their  contact  or  co- 
occurrence with  the  assessment 
endpoint  Measures  of  ecosystem  and 
receptor  characteristics  are  measures  of 
ecosystem  characteristics  that  influence 
the  behavior  and  location  of  entities 
selected  as  the  assessment  endpoint.  the 
distribution  of  a  stressor,  and  life- 
histon.  characteristics  of  the  assessment 
endpoint  or  its  surrogate  that  mav  affect 
exposure  or  response  to  the  stressor 
Examples  of  the  three  types  of  measures 
are  provided  in  text  note  3-16  (see  also 

'*'PP®'^'^"'  A. 2.1). 

The  selection  of  appropriate  measures 
is  particularly  complicated  when  a 
cascade  of  ecological  effects  is  likely  to 
occur  from  a  stressor.  In  these  cases,  the 
effect  on  one  entity  (i.e.,  the  measure  of 
effect)  may  become  a  stressor  for  other 
ecological  entities  (i.e.,  become  a 
measure  of  exposure)  and  may  result  in 
imparts  on  one  or  more  assessment 
endpoints  For  example,  if  a  pesticide 
reduces  earthworm  populations,  change 
in  earthworm  population  density  could 
be  the  direct  measure  of  effect  of 
toxicity  and  m  some  cases  may  be  an 
assessment  endpoint   However,  the 
reduction  of  worm  populations  may 
then  become  a  secondary  stressor  to 
which  worm-eating  birds  become 
exposed,  measured  as  lowered  food 
supply  This  exposure  may  then  result 
in  a  secondary  measurable  effect  of 
starvation  of  young.  In  this  case, 
although  "bird  fledgling  success"  may 
be  an  assessment  endpoint  that  could  be 
measured  directly,  measures  of 
earthworm  density,  pesticide  residue  in 
earthworms  and  other  food  sources, 
availability  of  alternative  foods,  nest  site 
quality,  and  competition  for  nests  from 
other  bird  species  may  all  be  useful 
measurements. 

When  direct  measurement  of 
assessment  endpoint  responses  is  not 
possible,  the  selection  of  surrogate 
measures  is  necessary  The  selection  of 
what,  where,  and  how  to  measure 
surrogate  responses  determines  whether 
the  risk  assessment  is  still  relevant  to 
management  decisions  about  an 
assessment  endpoint.  As  an  example,  an 
assessment  may  be  conducted  to 
evaluate  the  potential  risk  of  a  pesticide 
used  on  seeds  to  an  endangered  species 
of  seed-eating  bird.  The  assessment 
endpoint  entity  is  the  endangered 
species.  Example  attributes  include 
feeding  behavior,  survival,  growth,  and 
reproduction.  While  it  may  be  possible 
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to  directly  collect  measures  of  exposure 
and  assessment  endpoint  life-history 
characteristics  on  the  endangered 
species,  it  would  not  be  appropriate  to 
expose  the  endangered  species  to  the 
pesticide  to  measure  sensitivity.  In  this 
case,  to  evaluate  susceptibility,  the  most 
appropriate  surrogate  measures  would 
be  on  seed-eating  birds  with  similar  hfe- 
history  characteristics  and  phylogeny. 
While  insectivorous  birds  may  serve  as 
an  adequate  surrogate  measure  for 
determining  the  sensitivity  of  the 
endangered  bird  to  the  pesticide,  they 
do  not  address  issues  of  exposure. 

Problem  formulations  based  on 
assessment  endpoints  and  selected 
measures  that  address  both  sensitivity 
and  likely  exposure  to  stressors  will  be 
relevant  to  management  concerns.  If 
assessment  endpoints  are  not 
susceptible,  their  use  in  assessing  risk 
can  lead  to  poor  management  decisions 
(see  section  3.3.1).  To  highlight  the 
relationships  among  goals,  assessment 
endpoints.  and  measures,  text  note  3-17 
illustrates  how  these  are  related  in  water 
quality  criteria.  In  this  example,  it  is 
instructive  to  note  that  although  water 
quality  criteria  are  considered  risk- 
based,  they  are  not  full  risk  assessments. 
Water  quality  criteria  provide  an  effects 
benchmark  for  decision  making  and  do 
not  incorporate  measures  of  exposure  in 
the  environment.  Within  that 
benchmark,  there  are  a  number  of 
assumptions  about  signiRcance  (e.g., 
aquatic  communities  will  be  protected 
by  achieving  a  benchmark  derived  from 
individual  species'  toxicological 
responses  to  a  single  chemical)  and 
exposure  (e.g.,  1-hour  and  4-day 
exposure  averages).  Such  assumptions 
embedded  in  decision  rules  are 
important  to  articulate  (see  section 
3.5.2). 

The  analysis  plan  provides  a  synopsis 
of  measures  that  will  be  used  to  evaluate 
risk  hypotheses.  The  plan  is  strongest 
when  it  contains  explicit  statements  for 
how  measures  were  selected,  what  they 
are  intended  to  evaluate,  and  which 
analyses  they  support.  Uncertainties 
associated  with  selected  measures  and 
analyses  and  plans  for  addressing  them 
should  be  included  in  the  plan  when 
possible. 

3.5.2.  Ensuring  That  Planned  Analyses 
Meet  Risk  Managers'  Needs 

The  analysis  plan  is  a  risk  manager- 
risk  assessor  checkpoint.  Risk  assessors 
and  risk  managers  review  the  plan  to 
ensure  that  the  analyses  will  provide 
information  the  manager  can  use  for 


decision  making.  These  discussions  may 
also  identify  what  can  and  cannot  be 
done  on  the  basis  of  a  preliminary 
evaluation  of  problem  formulation.  A 
reiteration  of  the  planning  discussion 
helps  ensure  that  the  appropriate 
balance  of  requirements  for  the 
decision,  data  availability,  and  resource 
constraints  is  established  for  the  risk 
assessment.  This  is  also  an  appropriate 
time  to  conduct  a  technical  review  of 
the  planning  outcome. 

Analysis  plans  include  the  analytical 
methods  planned  and  the  nature  of  the 
risk  characterization  options  and 
considerations  to  be  generated  (e.g.. 
quotients,  narrative  discussion,  stressor- 
response  curve  with  probabilities).  A 
description  of  how  data  analyses  will 
distinguish  among  risk  hypotheses,  the 
kinds  of  analyses  to  be  used,  and 
rationale  for  why  different  hypotheses 
were  selected  and  eliminated  are 
included.  Potential  extrapolations, 
model  characteristics,  types  of  data 
(including  quality),  and  planned 
analyses  (with  specific  tests  for  different 
types  of  data)  are  described.  Finally,  the 
plan  includes  a  discussion  of  how 
results  will  be  presented  upon 
completion  and  the  basis  used  for  data 
selection. 

Analysis  planning  is  similar  to  the 
data  quahty  objectives  (DQO)  process 
(see  text  note  3-18).  which  emphasizes 
identifying  the  problem  by  establishing 
study  boundaries  and  determining 
necessary  data  quality,  quantity,  and 
applicability  to  the  problem  being 
evaluated  (U.S.  EPA.  1994c).  The  most 
important  difference  between  problem 
formulation  and  the  DQO  process  is  the 
presence  of  a  decision  rule  in  a  DQO 
that  defines  a  benchmark  for  a 
management  decision  before  the  risk 
assessment  is  completed.  The  decision 
rule  step  specifies  the  statistical 
parameter  that  characterizes  the 
population,  specifies  the  action  level  for 
the  study,  and  combines  outputs  from 
the  previous  DQO  steps  into  an  "if 
•   "    •  then  "  decision  rule  that  defines 
conditions  under  which  the  decision 
maker  will  choose  alternative  options 
(often  used  in  tiered  assessments;  see 
also  section  2.2.2).  This  approach 
provides  the  basis  for  establishing  null 
and  alternative  hypotheses  appropriate 
for  statistical  testing  for  significance  that 
can  be  effective  in  this  application. 
While  this  approach  is  sometimes 
appropriate,  only  certain  kinds  of  risk 
assessments  are  based  on  benchmark 
decisions.  Presentation  of  stressor- 
response  curves  with  uncertainty 
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•  Analyzes  exposure  by  exaniining 
the  sources  of  stressors,  the  distribution 
of  stressors  in  the  environment,  and  the 
extent  of  co-occurrence  or  contact 
(section  4.2) 

•  Analyzes  effects  by  examining 
stressor-response  relationships,  the 
evidence  for  causality,  and  the 
relationship  between  measures  of  effect 
and  assessment  endpoints  (section  4.3) 

•  Summarizes  the  conclusions  about 
exposure  (section  4.2.2)  and  effects 
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The  analysis  phase  is  flexible,  with 
substantial  interaction  between  the 
effects  and  exposure  characterizations 
as  illustrated  by  the  dotted  line  in  figure 
4-1 .  In  particular,  when  secondary 
stressors  and  effects  are  of  concern, 
exposure  and  effects  analyses  are 
conducted  iteratively  for  different 
ecological  entities,  and  they  can  become 
intertwined  and  difficult  to 
differentiate.  In  the  bottomland 
hardwoods  asMMment.  for  example 
(Appendix  D),  potential  changes  m  the 
plant  and  animal  communitiM  under 
different  flooding  scenarios  wore 
examined.  Risk  assessors  combined  the 
stressor- response  and  exposure  analyses 
within  the  FORFLO  model  for  primary 
efTects  on  the  plant  community  and 
within  the  Habitat  Suitability  Index  for 
secondary  effects  on  the  animal 
community.  In  addition,  the  distinction 
between  analysis  and  risk  estimation 
can  become  blurred.  The  model  results 
developed  for  Ih*  bottomland 
hardwoods  assesiiiaut  were  used 
directly  in  risk  characterization. 

The  nature  of  the  stressor  influences 
the  types  of  analyses  conducted  The 
results  may  range  from  highly 
quantitative  to  qualitative,  depending 
on  the  stressor  and  the  scope  of  the 
Msawment  For  rhwnicil  stressors, 
expoeura  estimatas  amirfusize  contact 
and  uptake  into  the  organism,  and 
effects  estimations  often  entail 
extrapolation  from  test  organisms  to  the 
organism  of  mierest.  For  physical 
stressors,  the  initial  disturtiance  may 
cause  primary  affects  on  the  assessment 
endpoint  (eg,  loss  of  wetland  acreage). 
In  many  cases,  however,  secondary 
effects  (e.g.,  decline  of  wildlife 
populations  that  depend  on  wetlands) 
may  be  the  principal  concern.  The  point 
of  view  depends  on  the  assessment 
andpoints.  Because  adverse  effects  can 
occur  even  if  receptors  do  not 
physically  contact  disturbed  habitat, 
exposure  analyses  may  emphasize  co- 
occurrence with  physical  stressors 
rather  than  contact.  For  biological 
stressors,  exposure  analysis  is  an 
evaluation  of  entry,  dispersal,  survival, 
and  reproduction  (Orr  el  al  ,  1993). 
Because  biological  stressors  can 
reproduce,  interact  with  other 
organisms,  and  evolve  over  time, 
exposure  and  effects  cannot  always  be 
quantified  with  confidence:  therefore, 
they  may  be  assessed  qualitatively  by 
eliciting  expert  opinion  (Simberloff  and 
AJaxander,  1994). 

4.1.  Evaluating  Data  and  Models  for 
Analysis 

At  the  beginning  of  the  analysis 
phase,  the  assessor  critically  examines 
the  data  and  models  to  ensure  that  they 


can  be  used  to  evaluate  the  conceptual 
model  developed  in  problem 
formulation  (see  sections  4. 11  and 
4.1.2).  Section  4  13  addresses 
uncertainty  evaluation. 

4.1.1.  Strengths  and  Limitations  of 
Difiierant  Types  of  Data 

Many  ty(>es  of  data  can  be  used  for 
risk  assessment  Data  may  come  from 
laboratory  or  field  studies  or  may  be 
produced  as  output  from  a  model 
Familiarity  with  the  strengths  and 
limitations  of  dlflerent  types  of  data  can 
help  assessors  build  on  strengths  and 
avoid  pitfalls.  Such  a  strategy  improves 
confidence  in  the  conclusions  of  the  risk 
assessment. 

Both  laboratory  and  field  studies 
(including  field  experiments  and 
observational  studies)  can  provide 
useful  data  for  risk  aaasfcnient.  Because 
conditions  can  be  controlled  in 
laboratory  studies,  responses  may  be 
less  variable  and  smaller  differences 
easier  to  detect.  However,  the  controls 
may  limit  the  range  of  responses  (e.g.. 
animals  cannot  seek  alternative  food 
sources),  so  they  may  not  reflect 
responses  in  the  environment.  In 
addition,  larger-scale  processes  are 
difficult  to  replicate  in  the  laboratory. 

Field  observational  studies  (surveys) 
measure  biological  changes  in 
uncontrolled  situations  Ecologists 
observe  patterns  and  processes  in  the 
field  and  often  use  statistical  techniques 
(e.g.,  correlation,  clustering,  factor 
analysis)  to  describe  an  association 
between  a  disturbance  and  an  ecological 
effect.  For  instance,  physical  attributes 
of  streams  and  their  watersheds  have 
been  associated  with  changes  in  stream 
communities  (Richards  et  al.,  1997) 
Field  surveys  are  often  reported  as 
status  and  trend  studies.  Messer  et  al. 
(1991)  correlated  a  biotic  index  with 
acid  concentrations  to  describe  the 
extent  and  proportion  of  lakes  likely  to 
be  impacted 

Field  surveys  usually  represent 
exposures  and  efTects  (including 
secondary  efTects)  better  than  estimates 
generated  from  laboratory  studies  or 
theoretical  models.  Field  data  are  more 
important  for  assessments  of  multiple 
stmsors  or  where  site-specific  factors 
significantly  influence  exposure.  They 
are  also  often  useful  for  analyses  of 
larger  geographic  scales  and  higher 
levels  of  biological  organization.  Field 
survey  data  are  not  always  necessary  or 
feasible  to  collect  for  screening-level  or 
prospective  assessments. 

Field  surveys  should  be  designed 
with  sufficient  statistical  rigor  to  define 
one  or  more  of  the  following: 

•  Exposure  in  the  system  of  interest 


•  Differences  In  measures  of  effect 
between  reference  sites  and  study  areas 

•  Lack  of  differences.  Because 
conditions  are  not  controlled  in  field 
studies,  variability  may  be  higher  and  it 
may  be  difficult  to  detect  differences. 
For  this  reason,  it  is  important  to  verify 
that  studies  have  sufficient  power  to 
detect  important  differences 

Field  surveys  are  most  useful  for 
linking  stressfirs  with  effects  when 
stressor  and  effect  levels  are  measured 
concurrently  The  presence  of 
confounding  factors  can  make  it 
difficult  to  attribute  observed  effects  to 
specific  stressors  For  this  reason,  field 
studies  designed  to  minimize  effects  of 
potentially  confounding  factors  are 
preferred,  and  the  evidence  for  causality 
should  be  carefully  evaluated  (see 
section  4.3  1.2).  In  addition,  because 
treatments  may  not  be  randomly  applied 
or  replicated,  classical  statistu:al 
methods  need  to  be  applied  with 
caution  (Hurlbert.  1984,  Stewart-Oaten 
et  al  .  1986.  Wiens  and  Parker.  1995: 
Kberhardt  and  Thomas,  1991) 
Intermediate  between  laboratory  and 
field  are  studies  that  use  environmental 
media  collected  from  the  field  to 
examine  response  in  the  laboratory. 
Such  studies  may  improve  the  power  to 
detect  difference's  and  may  be  designed 
to  provide  evidence  of  causality. 

Most  data  will  be  reported  as 
measurements  fur  single  variables  such 
as  a  chemical  concentration  or  the 
number  of  dead  organisms  In  some 
cases,  however,  variables  are  combined 
and  reported  as  indices   Several  indices 
are  used  to  evaluate  effects,  for  example, 
the  rapid  bioassessment  protocols  (U.S. 
EPA.  1989a)  and  the  Index  of  Biotic 
Integrity,  or  IBl  (Karr,  1981;  Karr  et  al.. 
1986)   These  have  several  advantages 
(Barbour  et  al.,  1995J,  including  the 
ability  to; 

•  Provide  an  overall  indication  of 
biological  condition  by  incorporating 
many  attributes  of  system  structure  and 
function,  from  individual  to  ecosystem 
levels 

•  Evaluate  responses  from  a  broad 
range  of  anthropogenic  stressors 

•  Minimize  tne  limitations  of 
individual  metrics  for  detecting  specific 
types  of  responses 

Indices  also  have  several  drawbacks, 
many  of  which  are  associated  with 
combining  heterogeneous  variables.  The 
final  value  may  depend  strongly  on  the 
function  used  to  combine  variables. 
Some  indices  (e.g..  the  IBl]  combine 
only  measures  of  effects.  Differential 
sensitivity  or  other  factors  may  make  it 
difficult  to  attribute  causality  when 
many  response  variables  are  combined. 
To  investigate  causality,  such  indices 
may  need  to  be  separated  into  their 
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components,  or  analyzed  using 
multivariate  methods  (Suter,  1993b:  Ott. 
1978)  Interpretation  becomes  even 
more  difficult  when  an  index  combines 
measures  of  exposure  and  efTects 
t>ecause  double  counting  may  occur  or 
changes  in  one  vanable  can  mask 
changes  in  another  Measures  of 
exposure  and  effects  mav  need  to  be 
separated  in  order  to  make  appropriate 
conclusions  For  these  reasons, 
professional  judgment  plays  a  critical 
role  in  developing  and  applying  indices 

Experience  from  similar  situations  is 
particularly  useful  in  assessments  of 
stressors  not  yet  released  (i.e  , 
prospective  assessments)  Lessons 
learned  from  past  experiences  with 
related  organisms  are  often  critical  in 
trying  to  predict  whether  an  organism 
wall  survive,  reproduce,  and  disperse  in 
a  new  environment  Another  example  is 
toxicity  evaluation  for  new  chemicals 
through  the  use  of  structure-activity 
relationships,  or  SARs  (Auer  et  al., 
1994.  Clements  and  Nabholz.  1994).  The 
simplest  apphcation  of  SARs  is  to 
identify  a  suitable  analog  for  which  data 
are  available  to  estimate  the  toxicity  of 
a  compound  for  which  data  are  lacking. 
More  advanced  applications  use 
quantitative  structure-activity 
relationships  (QSARs),  which 
mathematically  model  the  relationships 
between  chemical  structures  and 
specific  biological  effects  and  are 
derived  using  information  on  sets  of 
related  chemicals  (Lipnick,  1995; 
Cronin  and  Dearden,  1995).  The  use  of 
analogous  data  without  knowledge  of 
the  underlying  processes  may 
substantially  increase  the  uncertainty  in 
the  risk  assessment  (e.g..  Bradbury, 
1994).  however,  use  of  these  data  may 
be  the  only  option  available. 

Even  though  models  may  be 
developed  and  used  as  part  of  the  risk 
assessment,  sometimes  the  risk  assessor 
relies  on  output  of  a  previously 
developed  model  Models  are 
particularly  useful  when  measurements 
cannot  be  taken,  for  example,  when 
predicting  the  effects  of  a  chemical  vet 
to  be  manufactured.  They  can  also 
provide  estimates  for  times  or  locations 
that  are  impractical  to  measure  and  can 
provide  a  basis  for  extrapolating  beyond 
the  range  of  observation.  Because 
models  simplify  reality,  they  may  omit 
important  processes  for  a  particular 
system  and  may  not  reflect  every 
condition  in  the  real  world.  In  addition, 
a  model's  output  is  only  as  good  as  the 
quality  of  its  input  variables,  so  critical 
evaluation  of  input  data  is  important,  as 
IS  comparing  model  outputs  with 
measurements  in  the  system  of  interest 
whenever  possible. 


Data  and  models  for  risk  assessment 
are  often  developed  in  a  tiered  fashion 
(also  see  section  2.2).  For  example, 
simple  models  that  err  on  the  side  of 
conservatism  mav  be  used  first, 
followed  by  more  elaborate  models  that 
provide  more  realistic  estimates  Effects 
data  may  also  be  collected  using  a  tiered 
approach.  Short-term  tests  designed  to 
evaluate  effects  such  as  lethality  and 
immobility  may  be  conducted  first.  If 
the  chemical  exhibits  high  toxicity  or  a 
preliminary  characterization  indicates  a 
risk,  then  more  expensive,  longer-lerni 
tests  that  measure  sublethal  effects  such 
as  changes  to  growth  and  reproduction 
can  be  conducted.  Later  tiers  ma\ 
employ  multispecies  tests  or  field 
experiments.  Tiered  data  should  be 
evaluated  in  light  of  the  decision  they 
are  intended  to  support:  data  collected 
for  early  tiers  may  not  support  more 
sophisticated  needs 

4.1.2.  Evaluating  .Measurement  or 
Modeling  Studies 

The  assessor's  first  task  in  the  analysis 
phase  IS  to  carefully  evaluate  studies  to 
determine  whether  they  can  support  the 
objectives  of  the  risk  assessment  Each 
study  should  include  a  descnption  of 
the  purpose,  methods  used  to  collect 
data,  and  results  of  the  work  The 
assessor  evaluates  the  utility  of  studies 
by  carefully  comparing  study  objectives 
with  those  of  the  risk  assessment  for 
consistency.  In  addition,  the  assessor 
should  determine  whether  the  intended 
objectives  were  met  and  whether  the 
data  are  of  sufficient  quality  to  support 
the  nsk  assessment.  This  is  a  good 
opportunity  to  note  the  confidence  m 
the  information  and  the  implications  of 
different  studies  for  use  in  the  nsk 
characterization,  when  the  overall 
confidence  in  the  assessment  is 
discussed.  Finally,  the  nsk  assessor 
should  identify  areas  where  existing 
data  do  not  meet  nsk  assessment  needs 
In  these  cases,  collecting  additional  data 
is  recommended. 

EPA  is  in  the  process  of  adopting  the 
.^mencan  Society  for  Quality  Control's 
E-4  guidelines  for  assuring 
environmental  data  quality  throughout 
the  Agency  (ASQC.  1994)  (text  note 
4-2).  These  guidelines  descnbe 
procedures  for  collecting  new  data  and 
provide  a  valuable  resource  for 
evaluating  existing  studies  Reade.'-s  may 
also  refer  to  Smith  and  Shugan,  1994; 
U.S.  EPA,  1994d,  and  U.S.  EPA.  1990. 
for  more  information  on  evaluating  data 
and  models, 

A  study's  documentation  determines 
whether  it  can  be  evaluated  for  its 
utility  in  risk  assessment   Studies 
should  contain  sufficient  information  so 
that  results  can  be  reproduced,  or  at 


least  so  the  details  of  the  author's  work 
can  be  accessed  and  evaluated.  Ideally. 
one  should  be  able  to  access  findings  in 
their  entirety;  this  provides  the 
opportunity  to  conduct  additional 
analyses  of  the  data,  if  needed.  For 
models,  a  number  of  factors  increase  the 
accessibiUty  of  methods  and  results 
These  begin  with  model  code  and 
documentation  availabihtv  Reports 
describing  model  results  should  include 
all  important  equations,  tables  of  all 
parameter  values,  any  parameter 
estimation  techniques,  and  tables  or 
graphs  of  results. 

Study  descriptions  may  not  provide 
all  the  information  needed  to  evaluate 
their  utility  for  risk  assessment. 
Assessors  should  communicate  with  the 
principal  investigator  or  other  study 
participants  to  gain  information  on 
study  plans  and  their  implementation. 
Useful  questions  for  evaluating  studies 
are  shown  in  text  note  4—3 

4.1.2.1.  Evaluating  the  Purpose  and 
Scope  of  the  Study 

.Assessors  should  pay  particular 
attention  to  the  objectives  and  scope  of 
studies  that  were  designed  for  purposes 
other  than  the  nsk  assessment  at  hand. 
This  can  identih  important 
uncertainties  and  ensure  that  the 
information  is  used  appropriately.  An 
exanr.pie  is  the  evaluation  of  studies  that 
measure  condition  (e.g.,  stream  surveys. 
population  surveys):  While  the 
measurements  used  to  evaluate 
condition  mav  be  the  same  as  the 
■Pleasures  of  effects  identified  in 
problem  formulation,  to  support  a 
causal  argument  they  must  be  linked 
with  stressors  In  the  best  case,  this 
means  that  the  stressor  was  measured  at 
the  same  time  and  place  as  the  effect. 

Simiiarh  .  a  model  may  have  been 
developed  for  purposes  other  than  risk 
assessment.  Its  description  should 
include  the  intended  application, 
theoretical  framework,  underlying 
assumptions,  and  limiting  conditions. 
This  information  can  help  assessors 
identify  important  limitations  in  its 
apphcation  for  risk  assessment.  For 
example,  a  model  developed  to  evaluate 
chemical  transport  in  the  water  column 
alone  is  of  limited  utility  for  a  risk 
assessment  of  a  chemical  that  partitions 
readily  into  sediments. 

The  variables  and  conditions 
examined  by  studies  should  also  be 
compared  with  those  identified  during 
problem  formulation.  In  addition,  the 
range  of  vanabihty  explored  in  the 
study  should  be  compared  with  that  of 
the  risk  assessment  A  study  that 
examines  animal  habitat  needs  in  the 
winter,  for  example,  may  miss 
important  breeding-season 
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requirement*.  Studies  that  minimize  the 
amount  of  extrapolation  needed  are 
preferred.  These  are  studies  that 
represent: 

•  The  measures  identified  in  the 
analysis  plan  (I.e..  measures  of 
exposure,  effects,  and  ecosystem  and 
receptor  characteristics) 

•  The  time  frame  of  interest 

•  The  ecosystem  and  location  of 
interest 

•  The  environmental  conditions  of 

interest 

•  The  exposure  route  of  interest. 

4  1.2.2.  Evaluating  the  Design  and 
Implementation  of  the  Study 

The  assessor  evaluates  study  design 
and  implementation  to  determine 
whether  the  study  objectives  were  met 
and  the  Information  is  of  sufficient 
quality  to  support  the  risk  assessment. 
The  study  design  provides  msight  into 
the  sources  and  magnitude  of 
uncertainty  associated  with  the  results 
(see  section  4.1.3  for  further  discussion 
of  uncertainty).  Among  the  most 
important  design  issues  of  an  effects 
study  is  whether  it  has  enough 
statistical  power  to  detect  important 
differences  or  changes.  Because  this 
information  is  rarely  reported 
(Peterman.  1990).  the  assMSor  may  need 
to  calculate  the  magnitude  of  an  effect 
that  could  bo  detected  under  the  study 
conditions  (Rotenberry  and  Wiens, 

1985) 

Part  of  the  exercise  examines  whether 
the  study  was  conducted  properly. 

•  For  laboratory  studies,  this  may 
n.san  determining  whether  test 
conditions  were  properly  controlled  and 
control  rsspooses  were  Mrithui 
acceptable  bounds 

•  For  field  studies,  issues  include 
identification  and  control  of  potentially 
confoundrng  variables  and  careful 
raferance  site  selection.  (A  discusaion  of 
refsranGe  site  selection  is  beyond  the 
scope  of  these  Guidelines;  however,  it 
has  been  identified  as  a  candidate  topic 
for  future  development.) 

•  For  models,  issues  include  the 
program's  structure  and  logic  and  the 
correct  specification  of  algorithms  m  the 
model  code  (US  EPA.  1994d). 

Evaluation  is  easier  if  standard 
methods  or  quality  assurance/quahty 
control  (QA/QC)  protocols  are  available 
and  followed  by  the  study  However,  the 
assessor  should  still  consider  whether 
the  identified  precision  and  accuracy 
goals  were  achieved  and  whether  they 
are  appropriate  for  the  risk  assessment 
For  instance,  detection  limits  identified 
for  one  environmental  matrix  may  not 
be  achievable  for  another,  and  thus  It 
may  not  be  possible  to  detect 
concentrations  of  interest.  Study  results 


can  still  be  useful  even  if  a  sUndard 
method  was  not  used.  However,  this 
places  an  additional  burden  on  both  the 
authors  and  the  assessors  to  provide  and 
evaluate  evidence  that  the  study  was 
conducted  properly. 

4.1.3.  Evaluating  Uncertainty 

Uncertainty  evaluation  is  a  theme 
throughout  the  analysis  phase  The 
objective  is  to  describe  and,  where 
possible,  quantify  what  is  known  and 
not  known  about  exposure  and  effects  m 
the  system  of  interest.  Uncertainty 
•ludysas  increMe  the  credibility  of 
■ueMniiinti  by  expbcitly  describing  the 
magnitude  and  direction  of 
unoerleinties.  and  they  provide  the  basis 
for  efficient  data  collection  or 
application  of  refined  methods 
Uncertainties  characterized  dunng  the 
analysis  phase  are  used  during  risk 
characteriration.  when  risks  are 
estimated  (section  5  1)  and  the 
confidence  in  different  lines  of  evidence 
is  described  (see  section  5  2  1). 

This  section  discusses  sources  of 
uoontainty  relevant  to  the  analysis  of 
ecological  exposure  and  effe<  ts.  source 
and  example  strategies  are  shown  in  text 
note  4-4   Section  3  4  3  discusses 
uncertainty  in  conceptual  model 
development   Readers  are  also  referred 
to  the  discussion  of  uncertainties  in  the 
exposure  assessment  guideUnes  (U.S. 
EPA.  1992b) 

Sources  of  uncertainty  that  are 
encounterwd  when  evaluating 
information  include  unclear 
communication  of  the  data  or  its 
manipuhiiion  and  error*  in  the 
infornialion  itself  (descnpfive  errors) 
These  are  usuallv  charactenzed  by 
critically  examining  the  sourt»9  of 
information  and  documenting  the 
decisions  made  when  handling  it.  The 
documentation  shuuld  allow  the  reader 
to  make  an  independent  )udgment  about 
the  validity  of  the  assessor's  decisions 
Sources  of  uncertainty  that  primarily 
ari.se  when  estimating  the  value  of  a 
parameter  include  variability. 
uncertainty  about  a  quantity's  true 
value,  and  data  gaps  The  term 
variability  is  used  here  to  descnbe  a 
characteristic  »  true  heterogeneity. 
Elxamples  include  the  vanabilitv  in  soil 
organic  carbon,  seasonal  differences  in 
animal  diets,  or  differences  in  chemical 
sensitivity  in  different  species 
Variability  is  usually  descnbed  dunng 
uncertainty  analysis,  although 
heterogeneity  may  not  reflect  a  lack  of 
knowledge  and  cannot  usually  be 
reduced  by  further  measurement 
Variabihty  can  be  descnbed  by 
presenting  a  distnbution  or  specific 
percentiles  from  it  (e.g..  mean  <uid  95th 
percentile) 


Uncertainty  about  a  quantity's  true 
value  may  include  uncertainty  about  its 
magnitude,  location,  or  time  of 
occurrence  This  uncertainty  can 
usually  be  reduced  by  taking  additional 
measurements.  Uncertainty  about  a 
quantity's  true  magnitude  is  usually 
described  by  sampling  error  (or  variance 
in  experiments)  or  measurement  error 
When  the  quantity  of  interest  is 
biological  response,  sampling  error  can 
greatly  influence  a  study's  ability  to 
detect  effects  Properly  designed  studies 
will  specify  sample  sizes  large  enough 
to  detect  important  signals 
Unfortunately,  many  studies  have 
sample  sizes  that  are  too  small  to  detect 
anything  but  gross  changes  (Smith  and 
Shugart.  1994,  Peterman.  1990)  The 
discussion  should  highlight  situations 
where  the  power  to  detect  difference  is 
low  Meta-analysis  has  been  suggested 
as  a  way  to  combine  results  from 
different  studies  to  improve  the  ability 
to  detect  eflects  (Laird  and  Mosteller, 
1990,  Petitti,  1994)  However,  these 
approaches  have  thus  far  been  applied 
pnmanly  in  human  epidemiology  and 
are  still  controversial  (Mann.  1990) 

Interest  in  quantifying  spatial 
uncertainty  has  increased  with  the 
increasing  use  of  geographic 
information  systems  (CIS)  Strategies 
include  venfying  the  locations  of 
remotely  sensed  features  and  ensunng 
that  the  spatial  resolution  of  data  or  a 
method  is  commensurate  with  the  needs 
of  the  assessment   A  growing  literature 
is  addressing  other  analytical  challenges 
often  associated  with  using  spatial  data 
(eg  .  collinearity  and  autocorrelation, 
boundary  and  scale  effects,  lack  of  true 
replication)  (Johnson  and  Gage,  1997; 
Fothenngham  and  Rogerson,  1993; 
Wiens  and  Parker.  1995)  IL^rge-scale 
assessments  generally  require 
aggregating  information  at  smaller 
scales  It  is  not  known  how  aggregation 
affects  uncertainty  (Hunsaker  et  al  , 

1990) 

Nearly  every  assessment  must  treat 
situations  where  data  are  unavailable  or 
available  only  for  parameters  other  than 
those  of  interest   Examples  include 
using  laboratory  data  to  estimate  a  wild 
animal's  response  to  a  stressor  or  using 
a  bioaccumulation  measurement  from  a 
different  et;osvstem  These  data  gaps  are 
usually  bndged  with  a  combination  of 
scientific  analyses,  scientific  judgment, 
and  perhaps  policy  decisions  In 
denving  an  ambient  water  quality 
cntenon  (text  note  3-17),  for  example, 
data  and  analyses  are  used  to  construct 
dislnbutions  of  species  sensitivity  for  a 
particular  chemical   Scientific  judgment 
15  used  to  infer  that  species  selected  for 
testing  will  adequately  represent  the 
range  of  sensitivity  of  species  in  the 
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environment  Policy  defines  the  extent 
to  which  individual  species  should  be 
protected  (e.g..  90%  vs  95%  of  the 
species)  It  is  important  to  distinguish 
these  elements 

Data  gaps  can  often  be  filled  by 
completing  additional  studies  on  the 
unknown  parameter  When  possible,  the 
necessary  data  should  be  collected.  At 
the  least,  opportunities  for  filling  data 
gaps  should  be  noted  and  carried 
through  to  risk  characterization.  Data  or 
knowledge  gaps  that  are  so  large  that 
they  preclude  the  analysis  of  either 
exposure  or  ecological  effects  should 
also  be  noted  and  discussed  in  risk 
charact  eri  za  I  j  on . 

An  important  objective  is  to 
distinguish  variability  from 
uncertainties  that  anse  from  lack  of 
knowledge  (e.g.,  uncertainty  about  a 
quantity's  true  value)  (U.S.  EPA.  1995b). 
This  distinction  facibtates  the 
interpretation  and  communication  of 
results.  For  instance,  in  their  food  web 
models  of  herons  and  mink,  Machitosh 
et  al.  (1994)  separated  expected 
variabihty  in  individual  animals' 
feeding  habits  from  the  uncertainty  in 
the  mean  concentration  of  chemical  in 
prey  species.  They  could  then  place 
error  bounds  on  the  exposure 
distribution  for  the  animals  using  the 
site  and  estimate  the  proportion  of  the 
animal  population  that  might  exceed  a 
toxicity  threshold. 

Sources  of  uncertainty  that  anse 
primarily  during  model  development 
and  application  include  process  model 
structure  and  the  relationships  between 
variables  in  empirical  models.  Process 
model  descriptions  should  include 
assumptions,  simplifications,  and 
aggregations  of  variables  (see  text  note 
4-5)  Empirical  model  descriptions 
should  include  the  rationale  for 
selection  and  model  performance 
statistics  (e.g.,  goodness  of  fit). 
Uncertainty  in  process  or  empirical 
models  can  be  quantitatively  evaluated 
by  comparing  model  results  to 
measurements  taken  in  the  system  of 
interest  or  by  comparing  the  results  of 
different  models. 

Methods  for  analyzing  and  describing 
uncertainty  can  range  from  simple  to 
complex  When  little  is  known,  a  useful 
approach  is  to  estimate  exposure  and 
effects  based  on  alternative  sets  of 
assumptions  (scenarios).  Each  scenario 
is  carried  through  to  risk 
characterization,  where  the  underlying 
assumptions  and  the  scenario's 
plausibihty  are  discussed.  Results  can 
be  presented  as  a  series  of  point 
estimates  with  different  aspects  of 
uncertainty  reflected  in  each.  Classical 
statistical  methods  (e.g..  confidence 
limits,  percentiles)  can  readily  describe 


parameter  uncertainty  For  models, 
sensitivity  analysis  can  be  used  to 
evaluate  how  model  output  changes 
with  changes  in  input  variables,  and 
uncertainty  propagation  can  be  analyzed 
to  examine  how  uncertainty  in 
individual  parameters  can  affect  the 
overall  uncertainty  in  the  results.  The 
availability  of  software  for  Monte  Carlo 
analysis  has  greatly  increased  the  use  of 
probabilistic  methods;  readers  are 
encouraged  to  follow  suggested  best 
practices  (e.g.,  U.S.  EPA.  1996a,  1997b). 
Other  methods  (e.g..  fuzzy  mathematics, 
Bayesian  methodologies)  are  available 
but  have  not  yet  been  extensive h 
applied  to  ecological  risk  assessment 
(Smith  and  Shugart.  1994).  The  .Agency 
does  not  endorse  the  use  of  any  one 
method  and  cautions  that  the  poor 
execution  of  any  method  can  obscure 
rather  than  clarify  the  impact  of 
uncertainty  on  an  assessment  s  results 
No  matter  what  technique  is  used,  the 
sources  of  uncertainty  discussed  above 
should  be  addressed. 

4.2.  Characterization  of  Exposure 

Exposure  characterization  describes 
potential  or  actual  contact  or  co- 
occurrence of  stressors  with  receptors.  It 
is  based  on  measures  of  exposure  and 
ecosystem  and  receptor  characteristics 
that  are  used  to  analyze  stressor  sources. 
their  distribution  m  the  environment, 
and  the  extent  and  pattern  of  contact  or 
co-occurrence  (discussed  in  section 
4.2.1).  The  objective  is  to  produce  a 
summary  exposure  profile  (section 
4.2  2)  that  identifies  the  receptor  (i.e., 
the  exposed  ecological  entity),  describes 
the  course  a  stressor  takes  from  the 
source  to  the  receptor  (i.e.,  the  exposure 
pathway),  and  describes  the  intensity 
and  spatial  and  temporal  extent  of  co- 
occurrence or  contact.  The  profile  also 
desoribes  the  impact  of  variabihty  and 
uncertainty  on  exposure  estimates  and 
reaches  a  conclusion  about  the 
likelihood  that  exposure  will  occur. 

The  exposure  profile  is  combined 
with  an  effects  profile  (discussed  in 
section  4.3.2)  to  estimate  risks.  For  the 
exposure  profile  to  be  useful,  it  should 
be  compatible  with  the  stressor- 
response  relationship  generated  in  the 
effects  characterization. 

4.2.1.  Exposure  Analyses 

Exposure  is  contact  or  co-occurrence 
between  a  stressor  and  a  receptor.  The 
objective  is  to  describe  exposure  in 
terms  of  intensity,  space,  and  time  in 
units  that  can  be  combined  with  the 
effects  assessment.  In  addition,  the 
assessor  should  be  able  to  trace  the 
paths  of  stressors  from  the  source(s)  to 
the  receptors  (i.e.,  descnbe  the  exposure 
pathway). 


A  complete  picture  of  how,  when,  and 
where  exposure  occurs  or  has  occurred 
IS  developed  by  evaluating  sources  and 
releases,  the  distribution  of  the  stressor 
in  the  environment,  and  the  extent  and 
pattern  of  contact  or  co-occurrence.  The 
order  of  these  topics  here  is  not 
necessarily  the  order  in  which  they  are 
executed.  The  assessor  may  start  with 
information  about  tissue  residues,  for 
example,  and  attempt  to  link  these 
residues  with  a  source. 

4.2.1.1.  Describe  the  Source(s) 

A  source  can  be  defined  in  two 
general  ways  as  the  place  where  the 
stressor  originates  or  is  released  (e.g.,  a 
smokestack,  historically  contaminated 
sediments)  or  the  management  practice 
or  action  (e.g.,  dredging)  that  produces 
stressors.  In  some  assessments,  the 
onginal  sources  may  no  longer  exist  and 
the  source  may  be  defined  as  the  current 
location  of  the  stressors  For  example. 
contaminated  sediments  might  be 
considered  a  source  because  the 
industnal  plant  that  produced  the 
contaminants  no  longer  operates.  A 
source  is  the  first  component  of  the 
exposure  pathway  and  significantly 
influences  where  and  when  stressors 
eventually  will  be  found.  In  additicm, 
many  management  alternatives  focus  on 
modifying  the  source 

Exposure  analyses  may  start  with  the 
source  when  it  is  known,  begin  with 
known  exposures  and  attempt  to  link 
them  to  sources,  or  start  with  known 
stressors  and  attempt  to  identify  sources 
and  quantify  contact  In  any  case,  the 
ob)ective  of  this  step  is  to  identify  the 
sources,  evaluate  what  stressors  are 
generated,  and  identify  other  potential 
sources.  Text  note  4—6  provides  some 
useful  questions  to  ask  when  describing 
sources. 

In  addition  to  identifying  sources,  the 
assessor  examines  the  intensity,  timing, 
and  location  of  stressors'  release.  The 
location  of  a  source  and  the 
environmental  media  that  first  receive 
stressors  are  two  attributes  that  deserve 
particular  attention.  For  chemical 
stressors,  the  source  characterization 
should  also  consider  whether  other 
constituents  emitted  by  a  source 
influence  transport,  transformation,  or 
bioavailability  of  the  stressor  of  interest. 
The  presence  of  chloride  in  the 
feedstock  of  a  coal-fired  power  plant 
influences  whether  mercury  is  emitted 
in  divalent  (e.g.,  as  mercuric  chloride) 
or  elemental  form  (Meij,  1991).  for 
example.  In  the  best  case,  stressor 
generation  is  measured  or  modeled 
quantitatively;  however,  sometimes  it 
can  only  be  qualitatively  described. 

Many  stressors  have  natural 
counterparts  or  multiple  sources,  so  it 
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may  be  necessary  to  characterize  these 
as  well.  Many  chemicals  occur  naturally 
(e.g..  most  metals),  are  generally 
widespread  from  other  sources  (e.g.. 
polycyclic  aromatic  hydrocarbons  in 
urban  ecosystems),  or  may  have 
significant  sources  outside  the 
boundaries  of  the  current  assessment 
(e.g..  atmospheric  nitrogen  deposited  in 
Chesapeake  Bay).  Many  physical 
stressors  also  have  natural  counterparts. 
For  instance,  construction  activities  may 
release  fine  sediments  into  a  stream  in 
addition  to  those  coming  from  a 
naturally  undercut  hank.  Human 
activities  may  also  change  the 
magnitude  or  frequency  of  natural 
disturbance  cycles.  For  example, 
development  may  decrease  the 
frequency  but  increase  the  severity  of 
fires  or  may  Increase  the  frequency  and 
severity  of  flooding  in  a  watershed. 
The  assessment  scope  identified 
during  planning  determines  how 
multiple  sources  are  evaluated.  Options 
Include  (in  order  of  increasing 
complexity): 

•  Focus  only  on  the  source  under 
evaluation  and  calculate  the 
incremental  risks  attributable  to  that 
source  (common  for  assessments 
initiated  with  an  identified  source  or 
stressor). 

•  Consider  all  sources  of  a  stressor 
and  calculate  total  risks  attributable  to 
that  stressor.  Relative  source  attribution 
can  be  accomplished  as  a  separate  step 
(common  for  assessments  initiated  with 
an  observed  effect  or  an  identified 
stressor) . 

•  Consider  all  stressors  influencing 
an  aaaeasment  endpoint  and  calculate 
cumulative  risks  to  that  endpoint 
(common  for  assessments  initiated 
because  of  concern  for  an  ecological 
value). 

Source  characterization  can  be 
particularly  important  for  introduced 
biological  stressors,  since  many  of  the 
strategies  for  reducing  risks  focus  on 
preventing  entry  in  the  first  place.  Once 
the  source  is  identified,  the  likelihood 
of  entry  may  be  characterized 
qualitatively  In  their  risk  analysis  of 
Chilean  log  importation,  for  example. 
the  aasesamant  team  concluded  that  the 
beetle  Hylurgus  ligniperda  had  a  high 
potential  for  entry  into  the  United 
States.  Their  conclusion  was  based  on 
the  beetle's  attraction  to  freshly  cut  logs 
and  tendency  to  burrow  under  the  bark, 
which  would  provide  protection  during 
transport  (USDA.  1993). 

4.2.1.2.  Describe  the  Distribution  of  the 
Stressors  or  Disturbed  Environment 

The  second  objective  of  exposure 
analysis  is  to  describe  the  spatial  and 
temporal  distribution  of  stressors  in  the 


environment.  For  physical  stressors  that 
directly  alter  or  eliminate  portions  of 
the  environment,  the  assessor  describes 
the  temporal  and  spatial  distribution  of 
the  disturbed  environment  Because 
exposure  occurs  when  receptors  co- 
occur  with  or  contact  stressors,  this 
characterization  is  a  prerequisite  for 
estimating  exposure  Stressor 
distribution  in  the  environment  is 
examined  by  evaluating  pathways  from 
the  source  as  well  as  the  formation  and 
subsequent  distribution  of  secondary 
stressors  (see  text  note  4—7). 

4.2.1.2.1  Evaluating  Transport 
Pathways 

Stressors  can  be  transported  via  many 
pathways  (see  text  note  4—8).  A  careful 
evaluation  can  help  ensure  that 
measurements  are  taken  in  the 
appropriate  media  and  locations  and 
that  models  mdude  the  most  important 
processes. 

For  a  chemical  stressor,  the  evaluation 
usually  begins  by  determining  into 
which  media  it  can  partition  Key 
considerations  include  physicochemical 
properties  such  as  solubility  and  vapor 
pressure.  For  example,  chemicals  with 
low  solubility  in  water  tend  to  be  found 
in  environmental  compartments  with 
higher  prof>ortions  of  organic  carbon 
such  as  soils,  sediments,  and  biota. 
From  there,  the  evaluation  may  examine 
the  transport  of  the  contaminated 
medium.  Because  chemical  mixture 
constituents  may  have  different 
properties,  the  analysis  should  consider 
how  the  composition  of  a  mixture  may 
change  over  time  or  as  it  moves  through 
the  environment.  Guidance  on 
evaluating  the  fate  and  transport  of 
chemicals  (including  bioaccumulation) 
IS  beyond  the  scope  of  these  Guidelines; 
readers  are  referred  to  the  exposure 
assessment  guidelines  (U.S.  EPA.  l§92b) 
for  additional  information  The  topics  of 
bioaccumulation  and  biomagnification 
have  been  identified  as  candidates  for 
further  development 

The  attributes  of  physical  stressors 
also  influence  where  they  will  go  The 
size  of  suspended  particles  determines 
where  they  will  eventually  deposit  in  a 
stream,  for  example.  Physical  stressors 
that  eliminate  ecosystems  or  portions  of 
them  (e.g..  fishing  activities  or  the 
construction  of  dams)  may  require  no 
modeling  of  pathways — the  fish  are 
harvested  or  the  valley  is  flooded  For 
these  direct  disturbances,  the  challenge 
is  usually  to  evaluate  secondary 
stressors  and  effects 

The  dispersion  of  biological  stressors 
has  been  described  in  two  ways,  as 
diffusion  and  jump-dispersal 
(Simberloff  and  Alexander.  1994). 
Diffusion  involves  a  gradual  spread 


from  the  establishment  site  and  is 
primarily  a  function  of  reproductive 
rates  and  motility.  lump-dispersal 
involves  erratic  spreads  over  periods  of 
time,  usually  by  means  of  a  vector  The 
gypsy  moth  and  zebra  mussel  have 
spread  this  way,  the  gypsy  moth  via  egg 
masses  on  vehicles  and  the  zebra  mussel 
via  boat  ballast  water  5>ome  biological 
stressors  can  use  both  strategies,  which 
may  make  dispersal  rates  very  difficult 
to  predict  The  evaluation  should 
consider  factors  such  as  vector 
availability,  attributes  that  enhance 
dispersal  (e.g..  ability  to  fly,  adhere  to 
objects,  disperse  reproductive  units). 
and  habitat  or  host  needs 

For  biological  stressors,  assessors 
should  consider  the  additional  factors  of 
survival  and  reproduction  Organisms 
use  a  wide  range  of  strategies  to  survive 
in  adverse  conditions,  fur  example, 
fungi  form  resting  stages  such  as 
sclerotia  and  chlamvdospores  and  some 
amphibians  become  dormant  during 
drought.  The  survival  of  some 
organisms  can  be  measured  tn  some 
extent  under  laboratory  conditions. 
However,  it  may  be  impossible  to 
determine  how  long  resting  stages  (e.g., 
spores)  can  survive  under  adverse 
conditions:  many  can  remain  viable  for 
years  Similarly,  reproductive  rates  may 
vary  substantially  depending  on  specific 
environmental  conditions  Therefore, 
while  life-history  data  such  as 
temperature  and  substrate  preferences, 
important  predators,  competitors  or 
diseases,  habitat  needs,  and 
reproductive  rates  are  of  great  value, 
they  should  be  interpreted  with  caution, 
and  the  uncertainty  should  be  addressed 
by  using  several  different  scenarios 

E)cosystem  characteristics  influence 
the  transport  of  all  types  of  stressors. 
The  challenge  is  to  determine  the 
particular  aspects  of  the  ecosystem  that 
are  most  important  In  some  cases, 
ecosystem  characlenstics  that  influence 
distribution  are  known.  For  example, 
fine  sediments  tend  to  accumulate  in 
areas  of  low  energy  in  streams  such  as 
pools  and  backwaters.  Other  cases  need 
more  professional  judgment.  When 
evaluating  the  likelihood  that  an 
introduced  organism  will  become 
established,  for  instance,  it  is  useful  to 
know  whether  the  ecosystem  is 
generally  similar  to  or  different  from  the 
one  where  the  biological  stressor 
originated.  Professional  judgment  is 
used  to  determine  which  characteristics 
of  the  current  and  original  ecosystems 
should  be  compared. 

4.2.1.2.2.  Evaluating  Secondary 
Stressors 

Secondary  stressors  can  greatly  alter 
conclusions  about  risk;  they  may  be  of 
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greater  or  lesser  concern  than  the 
pnmarv  stressor  Secondary  stressor 
evaluation  is  usually  part  of  exposure 
characterization,  however,  it  should  be 
coordinated  v^th  the  ecological  effects 
charactenzation  to  ensure  that  all 
potentially  important  secondary 
stressors  are  considered 

For  chemicals,  the  evaluation  usuallv 
focuses  on  metabolites,  biodegradation 
products,  or  chemicals  formed  through 
abiotic  processes  .\s  an  example, 
microbial  action  increases  the 
bioaccumulation  of  mercurv  bv 
transforming  inorganic  forms  to  organic 
species  Many  azo  dyes  are  not  toxic 
because  of  their  large  molecular  size, 
but  in  an  anaerobic  environment,  the 
polymer  is  hydrolyzed  into  more  toxic 
water-soluble  units.  Secondary  stressors 
can  also  be  formed  through  ecosystem 
processes  Nutrient  inputs  into  an 
estuary  can  decrease  dissolved  oxygen 
concentrations  because  they  increase 
primary  production  and  subsequent 
decomposition  .Although 
transformation  can  be  investigated  in 
the  laboratory,  rates  in  the  field  may 
differ  substantially,  and  some  processes 
may  be  difficult  or  impossible  to 
replicate  in  a  laboratory  When 
evaluating  field  information,  though,  it 
may  be  difficult  to  distinguish  between 
transformation  processes  (eg,  oil 
degradation  by  microorganisms)  and 
transport  processes  (e.g.,  volatilization). 
Although  thev  may  be  difficult  to 
distinguish,  the  assessor  should  be 
aware  that  these  two  different  pr(x;esses 
will  largely  determine  if  secondary 
stressors  are  likely  to  be  formed.  A 
combination  of  these  factors  will  also 
determine  how  much  of  the  secondary 
stressor(s)  may  be  bioavailable  to 
receptors  These  considerations 
reinforce  the  need  to  have  a  chemical 
risk  assessment  team  experienced  in 
physicalychemical  as  well  as  biological 
processes 

Physical  disturbances  can  also 
generate  secondary  stressors,  and 
identifying  the  specific  consequences 
that  will  affect  the  assessment  endpoint 
can  be  a  difficult  task  The  removal  of 
nparian  vegetation,  for  example,  can 
generate  many  secondary  stressors, 
including  increased  nutrients,  streacm 
temperature,  sedimentation,  and  altered 
stream  flow  However,  it  may  be  the 
temperature  change  that  is  most 
responsible  for  adult  salmon  mortality 
ui  a  particular  stream 

Stressor  distribution  m  the 
environment  can  be  described  using 
measurements,  models,  or  a 
combination  of  the  two   If  stressors  have 
already  been  released,  direct 
measurement  of  environmental  media  or 
a  combination  of  modeling  and 


measurement  is  preferred  Models 
enhance  the  ability  to  investigate  the 
consequences  of  different  management 
scenarios  and  may  be  necessary  if 
measurements  are  not  possible  or 
practicable.  They  are  also  useful  if  a 
quantitative  relationship  of  sources  and 
stressors  is  desired  .\s  examples,  land 
use  activities  have  been  related  to 
downstream  suspended  solids 
concentrations  (Oberts,  1981],  and 
dowTistream  flood  peaks  have  been 
predicted  from  the  extent  of  wetlands  in 
a  watershed  (Novntski,  1979:  lohjiston  et 
al.,  1990)  Considerations  for  evaluating 
data  coUfKztion  and  modeling  studies  are 
discussed  in  section  4  1.  For  chemical 
stressors,  readers  may  also  refer  to  the 
exposure  assessment  guidelines  (U  S 
EPA,  1992b).  For  biological  stressors 
distribution  may  be  difficult  to  predict 
quantitatively  If  it  cannot  be  measured 
it  can  be  evaluated  qualitativelv  bv 
considering  the  potential  for  transport 
survival,  emd  reproduction  (see  above i 

By  the  end  of  this  step,  the 
environmental  distribution  of  the 
stressor  or  the  disturbed  environment 
should  be  described  This  description 
provides  the  foundation  for  estimating 
the  contact  or  co-occurrence  of  the 
stressor  with  ecological  entities  When 
contact  is  known  to  have  occurred, 
describing  the  stressor  s  environmental 
distribution  can  help  identifv-  potential 
sources  and  ensure  that  all  important 
exposures  are  addressed 

4,2.1.3  Describe  Contact  or  Co- 
occurrence 

The  third  objective  is  to  describe  the 
extent  and  pattern  of  co-occurrence  or 
contact  between  .stressors  and  .'•eceptors 
(i.e.,  exposure).  This  is  cnticai — if  there 
is  no  exposure,  there  can  be  no  risk 
Therefore,  assessors  should  be  careful  to 
include  situations  where  exposure  may 
occur  in  the  future,  where  exposure  has 
occurred  in  the  past  but  is  not  currently 
evident  (e.g.,  in  some  retrospective 
assessments),  and  where  ecosystem 
components  important  for  food  or 
habitat  are  or  may  be  exposed,  resulting 
in  impacts  to  the  valued  entity  (e.g..  see 
figure  D-2).  Exposure  can  be  described 
m  terms  of  stressor  and  receptor  co- 
occurrence, actual  stresscw  contact  wnth 
receptors,  or  stressor  uptake  by  a 
receptor  The  terms  in  which  expo&ure 
is  described  depend  oo  how  the  stressor 
causes  adverse  effects  and  how  the 
stressor- response  reiationahip  is 
described.  Relevant  questions  for 
examining  ccmtact  or  co-occurrence  are 
shown  in  text  note  4—9. 

Co-occurrence  is  particularly  useful 
for  evaluating  stressors  that  can  cause 
effects  without  physically  contacting 
ecological  receptors.  Whooping  cranes 


provide  a  case  m  point:  they  use 
sandtiari  in  rivers  for  their  resting  areas, 
and  they  prefer  sandbars  with 
unobstructed  views.  Manmade 
obstructions  such  as  bridges  can 
interfere  with  resting  behavior  without 
ever  actually  contactmg  the  birds.  Co- 
occurrence is  evaluated  by  comparing 
stressor  distributions  with  that  of  the 
receptor  For  instance,  stressor  location 
maps  ma\  be  overlaid  with  maps  of 
ecoiogir^i  receptors  (e.g..  bridge 
placement  overlaid  on  maps  showing 
historical  crane  resting  habitat).  Co- 
oc;currence  of  a  biological  stressor  and 
receptor  may  be  used  to  evaluate 
exposure  when,  for  example,  introduced 
species  and  native  species  complete  for 
the  same  resources  CIS  has  provided 
new  toois  for  evaluating  co-occurrence. 

Most  stressors  must  contact  receptors 
to  cause  an  effect.  For  example,  tree 
roots  must  contact  flood  waters  before 
their  grovt^h  is  impaired.  Contact  is  a 
function  of  the  amount  or  extent  of  a 
stressor  in  an  environmental  medium 
and  actmty  or  behavior  of  the  receptors. 
For  biological  stressore.  risk  assessors 
usually  .re!)  on  professional  judgment; 
contact  is  often  assumed  to  occur  in 
areas  and  during  times  where  the 
stressor  and  receptor  are  both  present. 
Contact  variables  such  as  the  mode  of 
transmission  between  organisms  may 
influence  the  contact  between  biological 
stressors  and  receptore. 

For  chemicals,  contact  is  quantified  as 
the  amount  of  a  chemical  ingested, 
inhaled,  or  in  material  applied  to  the 
skin  ipotential  dose).  In  its  simplest 
form,  it  is  quantified  as  an 
environmenlai  concentration,  with  the 
assumptions  that  the  chemical  is  weU 
mixed  or  that  the  organism  moves 
randomly  through  liie  medium.  This 
approach  is  commonly  used  for  respired 
m*Kiia  I  water  for  aquatic  organisms,  air 
for  terrestna.  organisms).  For  ingested 
media  (frxxl.  soiii  another  commcm 
ap>proach  cnmhines  modeled  or 
measureo  contaminant  concentrations 
with  assumptions  or  parameters 
descntwag  itie  contact  rate  fll  S  EPA. 
1993aj  {see  text  note  4-lOi 

Finally   sotne  stressors  must  not  only 
be  cont8<7teG  but  ajs<i  mast  be  internally 
absorbed   A  toxicani  tha;  causes  Uver 
tujaaors  in  fish   for  example  must  be 
^»ort)ed  and  reach  the  target  organ  to 
cause  the  effect    I  ptake  is  evaluated  by 
coQSidennjj  tlw^  amount  of  stressor 
mtemaiiy  abscH^d  fjv  an  organism.  It  is 
a  hiBctiofi  o(  the  stressor    e  j;    a 
cheraicai  s  form  or  a  f.»atti(jger.  s  size), 
the  mpiluirr,    sorptive  proper*!'-"^    ■' 
presence  of  si.:\pr.'.s,   tr,*-  fh.ii^fg,.  <ii 
membrane  (integnty,  permeability),  and 
the  organism  (sickness,  active  uptake) 
(Suter  et  ai.,  1994).  Because  of 
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uptake  will  v,,.,  ..>.  ..  ,.,>.c....in-specific 
basis.  Uptake  is  usually  assessed  by 
modifying  an  estimate  of  contact  with  a 
factor  indicating  the  proportion  of  the 
stressor  that  is  available  for  uptake  (the 
bioavailable  fraction)  or  actually 
absorbed.  Absorption  factors  and 
bioavailability  measured  for  the 
chemical,  ecosystem,  and  organism  of 
interest  are  preferred.  Internal  dose  can 
also  be  evaluated  by  using  a 
pharmacokinetic  model  or  by  measuring 
biomarkers  or  residues  in  receptors  (see 
text  note  4-11).  Most  stressor-response 
relationships  express  the  amount  of 
stressor  in  terms  of  media  concentration 
or  potential  dose  rather  than  internal 
dose;  this  limits  the  utility  of  uptake 
estimates  in  risk  calculations.  However, 
biomarkers  and  tissue  residues  can 
provide  valuable  confirmatory  evidence 
that  exposure  has  occurred,  and  tissue 
residues  in  prey  organisms  can  be  used 
for  estimating  risks  to  their  predators. 
The  characteristics  of  the  ecosystem 
and  receptors  must  be  considered  to 
reach  appropriate  conclusions  about 
exposure.  Abiotic  attributes  may 
increase  or  decrease  the  amount  of  a 
stressor  contacted  by  receptors.  For 
example,  naturally  anoxic  areas  above 
contaminated  sediments  in  an  estuary 
may  reduce  the  time  bottom-feeding  fish 
spend  in  contact  with  sediments  and 
thereby  reduce  their  exposure  to 
contaminants.  Biotic  interactions  can 
also  influence  exposure.  For  example, 
competition  for  high-quality  resources 
may  force  some  or^janisms  into 
disturbed  areas.  The  interaction 
between  exposure  and  receptor  behavior 
can  influence  both  initial  and 
subsequent  exposures.  Some  chemicals 
reduce  the  prey's  ability  to  escape 
predators,  for  instance,  and  thereby  may 
increase  predator  exposure  to  the 
chemical  as  well  as  the  prey's  risk  of 
predation.  Alternatively,  organisms  may 
avoid  areas,  food,  or  water  with 
contamination  they  can  detect.  While 
avoidance  can  reduce  exposure  to 
chemicals,  it  may  increase  other  risks  by 
altenng  habitat  usage  or  other  behavior. 

Three  dimensions  should  be 
considered  when  estimating  exposure 
intensity,  time,  and  space  Intensity  is 
the  most  familiar  dimension  for 
chemical  and  biological  stressors  and 
may  be  expressed  as  the  amount  of 
chemical  contacted  per  day  or  the 
number  of  pathogenic  organisms  per 
unit  area. 

The  temporal  dimension  of  exposure 
has  aspects  of  duration,  frequency,  and 
timing.  Duration  can  be  expressed  as  the 
time  over  which  exposure  occurs,  some 
threshold  intensity  is  exceeded,  or 
intensity  is  integrated.  If  exposure 


occurs  as  repeated  discrete  events  of 
about  the  same  duration,  frequency  is 
the  important  temporal  dimension  of 
exposure  (e.g..  the  frequency  of  high- 
flow  events  in  streams).  If  the  repeated 
events  have  significant  and  variable 
durations,  both  duration  and  frequency 
should  be  considered.  In  addition,  the 
timing  of  exposure,  including  the  order 
or  sequence  of  events,  can  be  an 
important  factor.  Adirondack  Mountain 
lakes  receive  high  concentrations  of 
hydrogen  ions  and  aluminum  during 
snow  melt;  this  period  also  corresponds 
to  the  sensitive  life  stages  of  some 
aquatic  organisms. 

In  chemical  assessments,  intensity 
and  time  are  often  combined  by 
averaging  intensity  over  time.  The 
duration  over  which  intensity  is 
averaged  is  determined  by  considering 
the  ecological  effects  of  concern  and  the 
likely  pattern  of  exposure.  For  example, 
an  assessment  of  bird  kills  associated 
with  granular  carbofuran  focused  on 
short-term  exposures  because  the  effect 
of  concern  was  acute  lethality 
(Houseknecht.  1993).  Because 
toxicological  tests  are  usually  conducted 
using  constant  exposures,  the  most 
realistic  comparisons  between  exposure 
and  effects  are  made  when  exposure  in 
the  real  world  does  not  vary 
substantially  In  these  cases,  the 
arithmetic  average  exposure  over  the 
time  period  of  toxicological  significance 
is  the  appropriate  statistic  (U.S.  EPA, 
1992b).  However,  as  concentrations  or 
contact  rates  become  more  episodic  or 
variable,  the  arithmetic  average  may  not 
reflect  the  toxicologically  significant 
aspect  of  the  exposure  pattern.  In 
extreme  cases,  averaging  may  not  be 
appropriate  at  all.  and  assessors  may 
need  to  use  a  toxicodynamic  model  to 
assess  chronic  effects. 

Spatial  extent  is  another  dimension  of 
exposure.  It  is  most  commonly 
expressed  in  terms  of  area  (e.g.,  hectares 
of  paved  habitat,  square  meters  that 
exceed  a  particular  chemical  threshold). 
At  larger  spatial  scales,  however,  the 
shape  or  arrangement  of  exposure  may 
be  an  important  issue,  and  area  alone 
may  not  be  the  appropriate  descriptor  of 
spatial  extent  for  risk  assessment.  A 
general  solution  to  the  problem  of 
incorporating  pattern  into  ecological 
assessments  has  yet  to  be  developed; 
however,  landscape  ecology  and  CIS 
have  greatly  expanded  the  options  for 
analyzing  and  presenting  the  spatial 
dimension  of  exposure  (e.g.,  Pastorok  et 
al..  1996). 

The  results  of  exposure  analysis  are 
summarized  in  the  exposure  profile, 
which  is  discussed  in  the  next  section. 


4.2.2.  Exposure  Frotile 

The  final  product  of  exposure  analysis 
is  an  exposure  profile.  Exposure  should 
be  described  in  terms  of  intensity, 
space,  and  time  in  units  that  can  be 
combined  with  the  effects  assessment. 
The  assessor  should  summarize  the 
paths  of  stressors  from  the  source  to  the 
receptors,  completing  the  exposure 
pathway.  Depending  on  the  risk 
assessment,  the  profile  may  be  a  written 
document  or  a  module  of  a  larger 
process  model.  In  any  case,  the  objective 
is  to  ensure  that  the  information  needed 
for  risk  characterization  has  been 
collected  and  evaluated.  In  addition, 
compiling  the  exposure  profile  provides 
an  opportunity  to  verify  that  the 
important  exposure  pathways  identified 
in  the  conceptual  model  were  evaluated. 

The  exposure  profile  identifies  the 
receptor  and  describes  the  exposure 
pathways  and  intensity  and  spatial  and 
temporal  extent  of  co-occurrence  or 
contact.  It  also  describes  the  impact  of 
variability  and  uncertainty  on  exposure 
estimates  and  reaches  a  conclusion 
about  the  likelihood  that  exposure  will 
occur  (see  text  note  4-12). 

The  profile  should  describe  the 
applicable  exposure  pathways.  If 
exposure  can  occur  through  many 
pathways,  it  may  be  useful  to  rank  them, 
perhaps  by  contribution  to  total 
exposure.  As  an  illustration,  consider  an 
assessment  of  risks  to  grebes  feeding  in 
a  mercury-contaminated  lake.  The 
grebes  may  be  exposed  to  methyl 
mercury  in  fish  that  originated  from 
historically  contaminated  sediments. 
They  may  also  be  exposed  by  drinking 
lake  water,  but  comparing  the  two 
exposure  pathways  may  show  that  the 
fish  pathway  contributes  the  vast 
majority  of  exposure  to  mercury. 

The  profile  should  identify  the 
ecological  entity  that  the  exposure 
estimates  represent.  For  example,  the 
exposure  estimates  may  describe  the 
local  population  of  grebes  feeding  on  a 
specific  lake  during  the  summer 
months. 

The  assessor  should  explain  how  each 
of  the  three  general  dimensions  of 
exposure  (intensity,  time,  and  space) 
was  treated.  Continuing  with  the  grebe 
example,  exposure  might  be  expressed 
as  the  daily  potential  dose  averaged  over 
the  summer  months  and  over  the  extent 
of  the  lake. 

The  profile  should  also  describe  how 
exposure  can  vary  de{>ending  on 
receptor  attributes  or  stressor  levels.  For 
instance,  the  exposure  may  be  higher  for 
grebes  eating  a  larger  proportion  of 
bigger,  more  contaminated  fish. 
Variability  can  be  described  by  using  a 
distribution  or  by  describing  where  a 
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point  estimate  is  expected  to  fall  on  a 
distribution.  Cumulative-distribution 
functions  (CDFs)  and  probability- 
density  functions  (PDFs)  are  two 
common  presentation  formats  (see 
Appendix  B.  figures  B-1  and  B-2). 
Figures  5-3  to  5-5  show  examples  of 
cumulative  frequency  plots  of  exposure 
data.  The  point  estimate/descriptor 
approach  is  used  when  there  is  not 
enough  information  to  describe  a 
distribution.  Descnptors  discussed  in 
U.S.  EPA,  1992b,  are  recommended, 
including  central  tendency  to  refer  to 
the  mean  or  median  of  the  distribution, 
high  end  to  refer  to  exposure  estimates 
that  are  expected  to  fall  between  the 
90th  and  99.9th  percentile  of  the 
exposure  distribution,  and  bounding 
estimates  to  refer  to  those  higher  than 
any  actual  exposure. 

The  exposure  profile  should 
summarize  important  uncertainties  (e.g., 
lack  of  knowledge;  see  section  4.1.3  for 
a  discussion  of  the  different  sources  of 
uncertainty).  In  particular,  the  assessor 
should: 

•  Identify  key  assumptions  and 
describe  how  they  were  handled 

•  Discuss  (and  quantify,  if  possible) 
the  magnitude  of  sampling  and/or 
measurement  error 

•  Identify  the  most  sensitive  variables 
influencing  exposure 

•  Identity  which  uncertainties  can  be 
reduced  through  the  collection  of  more 
data. 

Uncertainty  about  a  quantity's  true 
value  can  be  shown  by  calculating  error 
bounds  on  a  point  estimate,  as  shown  in 
figure  5-2. 

All  of  the  above  information  is 
synthesized  to  reach  a  conclusion  about 
the  likelihood  that  exposure  will  occur, 
completing  the  exposure  profile.  It  is 
one  of  the  products  of  the  analysis 
phase  and  is  combined  with  the 
stressor-response  profile  (the  product  of 


the  ecological  effects  characterization 
discussed  in  the  next  section)  during 
risk  charartenzation. 

4.3.  Characterization  of  Ecological 
Effects 

To  characterize  ec  (jiogical  effects,  the 
assessor  describes  the  effects  elicited  by 
a  stressor,  links  them  to  the  assessment 
endpoints,  and  evaluates  how  they 
change  with  varying  stressor  levels.  The 
characterization  begins  by  evaluating 
effects  data  to  specify  the  effects  that  are 
elicited,  verify  that  they  are  consistent 
with  the  assessment  endpoints,  and 
confirm  that  the  conditions  under 
which  they  occur  are  consistent  with 
the  conceptual  model.  Once  the  effects 
of  interest  are  identified,  the  assessor 
conducts  an  ecological  response 
analysis  (section  4.3.1),  evaluating  how 
the  magnitude  of  the  effects  change  with 
varying  stressor  levels  and  the  evidence 
that  the  stressor  causes  the  effect,  and 
then  linking  the  effects  with  the 
assessment  endpoLnt.  Conclusions  are 
summarized  in  a  stressor-response 
profile  (section  4.3.2). 

4.3.1.  Ecological  Response  Analysis 

Ecological  response  analysis  examines 
three  primary  elements:  the  relationship 
between  stressor  levels  and  ecological 
effects  (section  4.3.1.1),  the  plausibility 
that  effects  may  occur  or  are  occurring 
as  a  result  of  exposure  to  stressors 
(section  4.3.1.2),  and  linkages  between 
measurable  ecological  effects  and 
assessment  endpoints  when  the  latter 
cannot  be  directly  measured  (section 
4.3.1.3). 

4.3.1.1.  Stressor-Response  Analysis 

To  evaluate  ecological  risks,  one  must 
understand  the  relationships  between 
stressors  and  resulting  responses.  The 
stressor-response  relationships  used  in  a 
particular  assessment  depend  on  the 


scope  and  nature  of  the  ecological  nsk 
assessment  as  defined  in  problem 
formulation  and  reflected  in  the  analysis 
plan.  For  example,  an  assessor  may 
need  a  point  estimate  of  an  effect  (such 
as  an  LCm)  to  compare  with  point 
estimates  from  other  stressors.  The 
shape  of  the  stressor-response  curve 
may  be  needed  to  determine  the 
presence  or  absence  of  an  effects 
threshold  or  for  evaluating  incremental 
risks,  or  stressor-response  curves  may  be 
used  as  input  for  effects  models.  If 
sufficient  data  are  available,  the  risk 
assessor  may  construct  cumulative 
distribution  functions  using  multiple- 
point  estimates  of  effects.  Or  the 
assessor  may  use  process  models  that 
already  incorporate  empirically  derived 
stressor-response  relationships  (see 
section  4.3.1.3).  Text  note  4-13  provides 
some  questions  for  stressor-response 
analysis. 

This  section  describes  a  range  of 
stressor-response  approaches  available 
to  risk  assessors  following  a  theme  of 
variations  on  the  classical  stressor- 
resfKjnse  relationship  (e.g.,  figure  4-2). 
More  complex  relationships  are  shown 
in  figure  4-3,  which  illustrates  a  range 
of  projected  responses  of  zooplankton 
populations  to  pesticide  exposure  based 
on  laboratory  tests.  In  field  studies,  the 
complexity  of  these  responses  could 
increase  even  further,  considering 
factors  such  as  potential  indirect  effects 
of  {>esticides  oh  zooplankton 
populations  (e.g.,  competitive 
interactions  between  species).  More 
complex  patterns  can  also  occur  at 
higher  levels  of  biological  organization; 
ecosystems  may  respond  to  stressors 
with  abrupt  shifts  to  new  community  or 
system  types  (Holling,  1978). 
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Figure  4-3.  Variations  in  stressor-responsc  relationships.   These  cur>es  illustrate  a  range  of 
responses  to  pesticide  exposure  of  the  intrinsic  rate  of  increase  of  zooplankton  populations 
(adapted  from  Schindier,  1987). 
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lii  Simple  cases,  one  response  variable 
(e.g..  mortality,  incidence  of 
abnormalities)  is  analyzed,  and  most 

Quantitative  techniques  have  been 
eveloped  for  univariate  analysis.  If  the 
response  of  interest  is  composed  of 
many  individual  variables  (e.g..  species 
abundances  in  an  aquatic  community), 
multivariate  techniques  may  be  useful. 
These  have  a  long  history  of  use  in 
ecology  (see  texts  by  Gauch.  1982; 
Pielou,  1984;  Ludwig  and  Reynolds. 
1988)  but  have  not  yet  been  extensively 
applied  in  risk  assessment.  While 
quantifying  stressor-response 
relationships  is  encouraged,  qualitative 
evaluations  are  also  possible  (text  note 
4-14). 

Stressor-response  relationships  can  be 
described  using  intensity,  time,  or 
space.  Intensity  is  probably  the  most 
familiar  of  these  and  is  often  used  for 
chemicals  (e.g.,  dose,  concentration). 
Exposure  duration  is  also  commonly 
used  for  chemical  stressor-response 
relationships;  for  example,  median 
acute  effects  levels  are  always 
associated  with  a  time  parameter  (e.g.. 
24  hours).  As  noted  in  text  note  4-14. 
the  timing  of  exposure  was  the  critical 
dimension  in  evaluating  the 
relationship  between  seed  germination 
and  soil  moisture  (Pearlstine  et  al.. 
1985).  The  spatial  dimension  is  of^en  of 
concern  for  physical  stressors,  For 
instance,  the  extent  of  suitable  habitat 
was  related  to  the  probability  of  sighting 
a  spotted  owl  (Thomas  et  al.,  1990).  and 
water-table  depth  was  related  to  tree 
growth  by  Phipps  (1979). 

Single-point  estimates  and  stressor- 
response  curves  can  be  generated  for 
some  biological  stressors.  For  pathogens 
such  as  bacteria  and  fungi,  inoculum 
levels  (eg.  spores  per  milliliter: 
propagules  per  unit  of  substrate)  may  be 
related  to  symptoms  in  a  host  (e.g., 
lesions  per  area  of  leaf  surface,  total 
number  of  plants  infected)  or  actual 
signs  of  the  pathogen  (asexual  or  sexual 
fruiting  bodies,  sclerotia.  etc.)  For  other 
biological  stressors  such  as  introduced 
species,  simple  stressor-response 
relationships  may  be  inappropriate. 

Data  from  individual  experiments  can 
be  used  to  develop  curves  and  point 
estimates  both  with  and  without 
associated  uncertainty  estimates  (see 
Hgures  5-2  and  5-3).  The  advantages  of 
curve-fitting  approaches  include  using 
all  of  the  available  experimental  data 
and  the  ability  to  interpolate  to  values 
other  than  the  data  points  measured.  If 
extrapolation  outside  the  range  of 
experimental  data  is  required,  risk 
assessors  should  justify  that  the 
observed  experimental  relationships 
remain  valid  A  disadvantage  of  curve 
fitting  is  that  the  number  of  data  points 


■  to  Lomplete  an  analysis  may 
\vs  be  available.  For  example, 
while  standard  toxicity  tests  with 
aquatic  organisms  frequently  contain 
sufficient  experimental  treatments  to 
permit  regression  analysis,  this  is  often 
not  the  case  for  toxicity  tests  with 
wildlife  species. 

Risk  assessors  sometimes  use  curve- 
fitting  analyses  to  determine  particular 
levels  of  effect.  These  point  estimates 
are  interpolated  from  the  fitted  line. 
Point  estimates  may  be  adequate  for 
simple  assessments  or  comparative 
studies  of  risk  and  are  also  useful  if  a 
decision  rule  for  the  assessment  was 
identified  during  the  planning  phase 
(see  section  2)  Median  effect  levels  (text 
note  4-15)  are  frequently  selected 
because  the  level  of  uncertainty  is 
minimized  at  the  midpoint  of  the 
regression  curve.  While  a  50%  effect 
level  for  an  endpoint  such  as  survival 
may  not  be  appropriately  protective  for 
the  assessment  endpoint,  median  effect 
levels  can  be  used  for  preliminary 
assessments  or  comparative  purposes, 
especially  when  used  in  combination 
with  uncertainty  modifying  factors  (see 
text  note  5-3).  Selection  of  a  different 
effect  level  (10%,  20%.  etc.)  can  be 
arbitrary  unless  there  is  some  clearly 
defined  benchmark  for  the  assessment 
endpoint.  Thus,  it  is  preferable  to  carry 
several  levels  of  effect  or  the  entire 
stressor-response  curve  forward  to  risk 
estimation. 

When  risk  assessors  are  particularly 
interested  in  effects  at  lower  stressor 
levels,  they  may  seek  to  establish  "no- 
effect"  stressor  levels  based  on 
comparisons  between  experimental 
treatments  and  controls.  Statistical 
hypothesis  testing  is  frequently  used  for 
this  purpose.  (Note  that  statistical 
hypotheses  are  different  from  the  risk 
hypotheses  discussed  in  problem 
formulation;  see  text  note  3-12).  An 
example  of  this  approach  for  deriving 
chemical  no-effect  levels  is  provided  in 
text  note  4-16.  A  feature  of  statistical 
hypothesis  testing  is  that  the  risk 
assessor  is  not  required  to  pick  a 
particular  effect  level  of  concern.  The 
no-effect  level  is  determined  instead  by 
experimental  conditions  such  as  the 
number  of  replicates  as  well  as  the 
variabihty  inherent  in  the  data.  Thus  it 
is  important  to  consider  the  level  of 
effect  detectable  in  the  experiment  (i.e.. 
its  power)  in  addition  to  reporting  the 
no-effect  level.  Another  drawback  of 
this  approach  is  that  it  is  difficult  to 
evaluate  effects  associated  with  stressor 
levels  other  than  the  actual  treatments 
tested.  Several  investigators  (Stephan 
and  Rogers.  1985;  Suter.  1993a)  have 
proposed  using  regression  analysis  as  an 


alternative  to  statistical  hypothesis 
testing. 

In  observational  field  studies, 
statistical  hypothesis  testing  is  often 
used  to  compare  site  conditions  with  a 
reference  site(s).  The  difficulties  of 
drawing  proper  conclusions  from  these 
types  of  studies  (which  frequently 
cannot  employ  replication)  have  been 
discussed  by  many  investigators  (see 
section  4.1.1).  Risk  as-sessors  should 
examine  whether  sites  were  carefully 
matched  to  minimize  differences  other 
than  the  stressor  and  consider  whether 
potential  covariates  should  be  included 
in  any  analysis.  In  contrast  with 
observational  studies,  an  advantage  of 
experimental  field  studies  is  that 
treatments  can  be  replicated,  increasing 
the  confidence  that  observed  differences 
are  due  to  the  treatment. 

Experimental  data  can  be  combined  to 
generate  multiple-point  estimates  that 
can  be  displayed  as  cumulative 
distribution  functions.  Figure  5-5  shows 
an  example  for  species  sensitivity 
derived  from  multiple-point  estimates 
(EC5S)  for  freshwater  algae  (and  one 
vascular  plant  species)  exposed  to  an 
herbicide.  These  distributions  can  help 
identify  stressor  levels  that  affect  a 
minority  or  majority  of  species.  A 
limiting  factor  in  the  use  of  cumulative 
frequency  distributions  is  the  amount  of 
data  needed  as  input.  Cumulative  effects 
distribution  functions  can  also  be 
derived  from  models  that  use  Monte 
Carlo  or  other  methods  to  generate 
distributions  based  on  measured  or 
estimated  variation  in  input  parameters 
for  the  models. 

When  multiple  stressors  are  present, 
stressor-response  analysis  is  particularly 
challenging.  Stressor-response 
relationships  can  be  constructed  for 
each  stressor  separately  and  then 
combined.  Alternatively,  the 
relationship  between  response  and  the 
suite  of  stressors  can  be  combined  in 
one  analysis.  It  is  preferable  to  directly 
evaluate  complex  chemical  mixtures 
present  in  environmental  media  (e.g., 
wastewater  effluents,  contaminated  soils 
(U.S.  EPA,  1986a)).  but  it  is  important 
to  consider  the  relationship  between  the 
samples  tested  and  the  potential  spatial 
and  temporal  variability  in  the  mixture. 
The  approach  taken  for  multiple 
stressors  depends  on  the  feasibility  of 
measuring  them  and  whether  an 
objective  of  the  assessment  is  to  project 
different  stressor  combinations. 

In  some  cases,  multiple  regression 
analysis  can  be  used  to  empirically 
relate  multiple  stressors  to  a  response. 
Detenbeck  (1994)  used  this  approach  to 
evaluate  change  in  the  water  quality  of 
wetlands  resulting  from  multiple 
physical  stressors.  Multiple  regression 
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analysis  can  be  difficult  to  interpret  if 
the  explanatory'  variables  (i.e.,  the 
stressors)  are  not  independent  Principe! 
components  analysis  can  be  used  to 
extract  independent  explanatory 
variables  formed  from  linear 
combinations  of  the  original  variables 
(Pielou,  1984). 

41  12  Establishing  Cause-and-Effect 
Relationships  (Causality) 

CausaUty  is  the  relationship  between 
cause  (one  or  more  stressors)  and  effect 
(response  to  the  stressor(s)).  Without  a 
sound  basis  for  linking  cause  and  effect, 
uncertainty  in  the  conclusion.s  of  an 
ecological  risk  assessment  is  likely  to  be 
high.  Developing  causal  relationships  is 
especially  important  for  risk 
assessments  driven  by  observed  adverse 
ecological  effects  such  as  bird  or  fisH 
kills  or  a  shift  in  the  species 
composition  of  an  area.  This  section 
describes  considerations  for  evaluating 
causality  based  on  criteria  developed  by 
Fox  (1991)  pnmanlv  for  observational 
data  and  additional  criteria  for 
experimental  evaluation  of  causality 
modified  from  Kochs  postulates  (e.g., 
see  Woodman  and  Cowling,  1987), 

E\'idence  of  causality  mey  be  derived 
from  observational  evidence  (eg.,  bird 
kills  are  associated  with  field 
application  of  a  pesticide)  or 
experimental  data  i  laboratory  tests  with 
the  pesticides  in  question  show  bird 
kills  at  levels  similar  to  those  found  in 
the  field),  and  causal  associations  can  be 
strengthened  when  both  types  of 
information  are  available  But  since  not 
all  situations  lend  themselves  to  forma! 
experimentation,  scientists  have  looked 
for  other  criteria,  ba.sed  largely  on 
observation  rather  than  expenmen!,  to 
support  a  plausible  argument  for  cause 
and  effect.  Text  note  4-17  provides 
criteria  based  on  Fox  (1991)  that  are 
very  similar  to  others  reviewed  by  Fox 
(U.S  Department  of  Health.  Education. 
and  Welfare,  1964;  Hill,  1965;  Susser, 
1986a,  b).  While  data  to  support  some 
criteria  may  be  inco.mpiete  or  missing 
for  any  given  assessment,  these  criteria 
offer  a  useful  way  to  evaluate  available 
information 

The  strength  of  association  between 
stressor  and  response  is  often  the  main 
reason  that  adverse  effects  such  as  bird 
kills  are  linked  to  specific  events  or 
actions  A  stronger  response  to  a 
hypothesized  cause  is  more  likely  to 
indicate  true  causation  .Additional 
strong  evidence  of  causation  is  when  a 
response  follows  after  a  change  in  the 
hypothesized  cause  (predictive 
performance) 

The  presence  of  a  biological  gradient 
or  stressor-response  relationship  is 
another  important  criterion  for 


causality  The  stressor-response 
relationship  need  not  be  linear.  It  can  be 
a  threshold,  sigmoidal,  or  parabolic 
phenomenon,  but  in  any  case  it  is 
important  that  it  can  be  demonstrated. 
Biological  gradients,  such  as  effects  that 
decrease  with  distance  from  a  toxic 
discharge,  are  frequently  used  as 
evidence  of  causality  To  be  credible, 
such  relationships  should  be  consistent 
with  current  biological  or  ecological 
knowledge  (biological  plausibility). 

A  cause-and-effect  relationship  that  is 
demonstrated  repeatedly  (consistency  of 
association)  provides  strong  evidence  of 
causality.  Consistency  may  be  shown  by 
a  greater  number  of  instances  of 
association  between  stressor  and 
response,  occurrences  m  diverse 
ecological  systems  or  associations 
demonstrated  by  diverse  methods  (Hill, 
1965)  Fox (1991) adds  that  in 
ecoepidemioiogy ,  an  association's 
occurrence  in  more  than  one  species 
and  population  is  very  strong  evidence 
for  causation  An  example  would  be  the 
many  bird  species  killed  bv  carbofuran 
applications  (Houseioiecht.  1993).  Fox 
(1991)  also  believes  that  causality  is 
supported  if  the  same  incident  is 
observed  b\  different  persons  under 
different  circumstances  and  at  different 
times. 

Conversely,  inconsistency  in 
association  between  stressor  and 
response  is  strong  evidence  against 
causality  (e.g..  the  stressor  is  present 
without  the  expected  effect,  or  the  effect 
occurs  but  the  stressor  is  not  found). 
Temporal  incompatibility  (i.e  ,  the 
presumed  cause  does  not  precede  the 
effect)  and  incompatibility  with 
experimental  or  observational  evidence 
.factual  implausibiiity)  are  also 
indications  against  a  causal 
relationship. 

Two  other  criteria  may  be  of  some 
help  in  defining  causal  relationships: 
specificity  of  an  association  and 
probability.  The  more  specific  or 
diagnostic  the  effect,  the  more  likely  it 
is  to  have  a  consistent  cause  However, 
Fox  (1991)  argues  that  effect  specificity 
does  little  to  strengthen  a  causal  claim. 
Disease  can  have  multiple  causes,  a 
substance  can  behave  differentiv  in 
different  environments  or  cause  several 
different  effects,  and  biochemical  events 
may  elicit  many  biological  responses. 
But  in  general,  the  more  specific  or 
localized  the  effects,  the  easier  it  is  to 
identify  the  cause.  Sometimes,  a  stressor 
may  have  a  distinctive  mode  of  action 
that  suggests  its  role,  "^'oder  and  Rankin 
(1995)  found  that  patterns  of  change 
observed  in  fish  and  benthic 
invertebrate  communities  could  serve  as 
indicators  for  different  types  of 


anthropogenic  impact  (e.g.,  nutrient 
enrichment  vs.  toxicity). 

For  some  pathogenic  biological 
stressors,  the  causal  evaluations 
proposed  by  Koch  (see  text  note  4-18) 
may  be  useful.  For  chemicals, 
ecotoxicologists  have  slightly  modified 
Kochs  postulates  to  provide  evidence  of 
causahty  (Suter.  1993a).  The 
modifications  are: 

•  The  injury,  dysfunction,  or  other 
putative  effect  of  the  toxicant  must  be 
regularly  associated  with  exposure  to 
the  toxicant  and  any  contributory  causal 
factors. 

•  Indicators  of  exposure  to  the 
toxicant  must  be  found  in  the  affected 
organisms. 

•  The  toxic  effects  must  be  seen  when 
oi^anisms  or  communities  are  exposed 
to  the  toxicant  under  controlled 
conditions,  and  any  contributory  factors 
should  be  manifested  in  the  same  way 
during  controlled  exposures. 

•  The  same  indicators  of  exposure 
and  effects  must  be  identified  in  the 
controlled  exposures  as  in  the  field. 

These  modifications  are  conceptually 
identical  to  Koch's  postulates.  While 
useful,  this  approach  may  not  be 
practical  if  resources  for 
experimentation  are  not  available  or  if 
an  adverse  effect  may  be  occurring  over 
such  a  wide  sp>atial  extent  that 
experimentation  and  correlation  may 
prove  difficult  or  yield  equivocal 
results. 

Woodman  and  Cowling  (1987) 
provide  a  specific  example  of  a  causal 
evaluation.  They  proposed  three  rules 
for  establishing  the  effects  of  airborne 
pollutants  on  Uie  health  and 
productivity  of  forests:  (1)  The  injury  or 
dysfimction  symptoms  observed  in  the 
case  of  individual  trees  in  the  forest 
must  be  associated  consistently  with  the 
presence  of  the  suspected  causal  factors, 
(2)  the  same  injury  or  dysfunction 
symptoms  must  be  seen  when  healthy 
trees  are  exposed  to  the  sus{>ected 
causal  factors  under  controlled 
conditions,  and  (3)  natural  variation  in 
resistance  and  susceptibility  observed  in 
forest  trees  also  must  be  seen  when 
clones  of  the  same  trees  are  exposed  to 
the  suspected  causal  factors  under 
controlled  conditions. 

Exjjerimental  techniques  are 
frequently  used  for  evaluating  causality 
in  complex  chemical  mixtures  Options 
include  evaluating  separated 
components  of  the  mixture,  developing 
and  testing  a  synthetic  mixture,  or 
determining  how  a  mixture's  toxicity 
relates  to  that  of  individual  components. 
The  choice  of  method  depends  on  the 
goal  of  the  assessment  and  the  resources 
and  test  data  that  are  available. 
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evaluations  (TIEs)  can  bje  used  to  help 
determine  which  components  of  a 
chemical  mixture  cause  toxic  effects.  By 
using  fractionation  and  other  methods, 
the  TIE  approach  can  help  identify 
chemicals  responsible  for  toxicity  and 
show  the  relative  contributions  of 
different  chemicals  in  aqueous  effluents 
(U.S.  EPA.  198aa,  1989b.  c)  and 
sediments  (e.g..  Ankley  at  al..  1990). 

Risk  assessors  may  utilize  data  from 
synthetic  chemical  mixtures  if  the 
individual  chemical  components  are 
well  characterized.  This  approach 
allows  for  manipulation  of  the  mixture 
and  investigation  of  how  varying  the 
components  that  are  present  or  their 
ratios  may  affect  mixture  toxicity,  but  it 
also  requires  additional  assumptions 
about  the  relationship  between  effects  of 
the  synthetic  mixture  and  those  of  the 
environmental  mixture.  (See  section 
5.1.3  for  additional  discussion  of 
mixtures.) 

4.3.1  3  Linking  Measures  of  Effect  to 
Assessment  Endpoints 

Assessment  endpoints  express  the 
environmental  values  of  concern  for  a 
risk  assessment,  but  they  cannot  always 
be  measured  directly.  When  measures  of 
effect  differ  from  assessment  endpoints. 
sound  and  explicit  linkages  between 
them  are  needed.  Risk  assessors  may 
make  these  linkages  in  the  analysis 
phase  or.  especially  when  linkages  rely 
on  professional  judgment,  work  with 
measures  of  effect  through  risk 
estimation  (in  risk  characterization)  and 
then  connect  them  with  assessment 
endpoints.  Common  extrapolations  used 
to  link  measures  of  effect  with 
assessment  endpoints  are  shown  in  text 
note  4-19. 

4.3.1.3.1.  General  Considerations 

During  the  preparation  of  the  analysis 
plan,  risk  assessors  identify  the 
extrapolations  required  between 
assessment  endpoints  and  measures  of 
effect.  During  the  analysis  phase,  risk 
assessors  should  revisit  the  questions 
listed  in  text  note  4-20  before 
proceeding  with  speciHc  extrapolation 
approaches. 

The  nature  of  the  risk  assessment  and 
the  type  and  amount  of  data  that  are 
available  largely  determine  how 
conservative  a  risk  assessment  will  be. 
The  early  stages  of  a  tiered  risk 
assessment  typically  use  conservative 
estimates  because  the  data  needed  to 
adequately  assess  exposure  and  effects 
are  usually  lacking.  When  a  risk  has 
been  identified,  subsequent  tiers  use 
additional  data  to  address  the 
uncertainties  that  were  incorporated 


into  the  initial  assessmentlsj  isee  text 
note  2-8). 

The  scope  of  the  risk  assessment  also 
influences  extrapolation  through  the 
nature  of  the  assessment  endpoint. 
Preliminary  assessments  that  evaluate 
risks  to  general  trophic  levels  surJi  as 
herbivores  may  extrapolate  between 
different  genera  or  families  to  obtain  a 
range  of  sensitivity  to  the  stressor.  On 
the  other  hand,  assessments  concerned 
with  management  strategies  for  a 
particular  species  may  employ 
population  models. 

Analysis  phase  activities  may  suggest 
additional  extrapolation  needs. 
Evaluation  of  exposure  may  indicate 
different  spatial  or  temporal  scales  than 
originally  planned.  If  spatial  scales  are 
broadened,  additional  receptors  may 
need  to  be  included  in  extrapolation 
models.  If  a  stressor  f)ersists  for  an 
extended  time,  it  may  be  necessary  to 
extrapolate  short-term  responses  over  a 
longer  exposure  period,  and  population- 
level  effects  may  become  more 
important.  Whatever  methods  are 
employed  to  link  assessment  endpoints 
with  measures  of  effect,  it  is  important 
to  apply  them  in  a  manner  consistent 
with  sound  ecological  principles  and 
use  enough  appropriate  data.  For 
example,  it  is  inappropriate  to  use 
structure-activity  relationships  to 
predict  toxicity  from  chemical  structure 
unless  the  chemical  under  consideration 
has  a  similar  mode  of  toxic  action  to  the 
reference  chemicals  (Bradbury.  1994). 
Similarly,  extrapolations  between  two 
species  may  be  more  credible  if  factors 
such  as  similarities  in  food  preferences, 
body  mass,  physiology,  and  seasonal 
behavior  (e.g..  mating  and  migration 
habits)  are  considered  (Sample  et  al.. 
1996).  Rote  or  biologically  implausible 
extrapolations  will  erode  the 
assessment's  overall  credibility. 

Finally,  many  extrapolation  methods 
are  limited  by  the  availability  of  suitable 
databases.  Although  many  data  are 
available  for  chemical  stressors  and 
aquatic  species,  they  do  not  exist  for  all 
taxa  or  effects.  Chemical  effects 
databases  for  wildlife,  amphibians,  and 
reptiles  are  extremely  limited,  and  there 
is  even  less  information  on  most 
biological  and  physical  stressors.  Risk 
assessors  should  be  aware  that 
extrapolations  and  models  are  only  as 
useful  as  the  data  on  which  they  are 
based  and  should  recognize  the  great 
uncertainties  associated  with 
extrapolations  that  lack  an  adequate 
empirical  or  process-based  rationale. 

The  rest  of  this  section  addresses  the 
approaches  used  by  risk  assessors  to 
link  measures  of  effect  to  assessment 
endpoints.  as  noted  t}elow. 


•  Linkages  based  on  professional 
judgment.  This  is  not  as  desirable  as 
empirical  or  process-based  approaches, 
but  is  the  only  option  when  data  are 
lacking. 

•  Linkages  based  on  empirical  or 
process  models  Empirical 
extrapolations  use  experimental  or 
observational  data  that  may  or  may  not 
be  organized  into  a  database  Process- 
based  approaches  rely  on  some  level  of 
understanding  of  the  underlying 
operations  of  the  system  of  interest 

4.3.1.3.2.  Judgment  Approaches  for 
Linking  Measures  of  Effect  to 
Assessment  Endpoints. 

Professional-judgment  approaches 
rely  on  the  professional  expertise  of  risk 
assessors,  expert  panels,  or  others  to 
relate  changes  in  measures  of  effect  to 
changes  in  assessment  endpoints.  They 
are  essential  when  databases  are 
inadequate  to  support  empincal  models 
and  proc:ess  models  are  unavailable  or 
inappropriate  Professional- ludgment 
linkages  between  measures  of  effect  and 
assessment  endpoints  can  be  just  as 
credible  as  empirical  or  process-based 
expressions,  provided  they  have  a 
sound  scientific  basis.  This  section 
highlights  professional-judgment 
extrapolations  between  species,  from 
laboratop,  data  to  field  effects,  and 
between  geographic  areas. 

Because  of  the  uncertainty  in 
predicting  the  effects  of  biological 
stressors  such  as  introduced  species, 
professional-judgment  approaches  are 
commonly  used  P'or  example,  there 
may  be  measures  of  effect  data  on  a 
foreign  pathogen  that  attacks  a  certain 
tree  spec;ies  not  found  in  the  LInited 
States,  but  the  assessment  endpoint 
concerns  the  survival  of  a  commercially 
important  tree  found  only  in  the  United 
States.  In  this  case,  a  careful  evaluation 
and  comparison  of  the  life  history  and 
environmental  requirements  of  both  the 
pathogen  and  the  two  tree  species  may 
contribute  toward  a  useful 
determination  of  potential  effects,  even 
though  the  uncertainty  may  be  high. 
Expert  panels  are  typically  used  for  this 
kind  of  evaluation  (USDA.  1993). 

Risks  to  organisms  in  field  situations 
are  best  estimated  from  studies  at  the 
site  of  interest   However,  such  data  are 
not  always  available  Frequently,  risk 
assessors  must  extrapolate  from 
laboratory  toxicity  test  data  to  field 
effects.  Text  note  4-21  summarizes 
some  of  the  considerations  for  risk 
assessors  when  extrapolating  from 
laboratory  test  results  to  field  situations 
for  chemical  stressors  Factors  altering 
exposure  in  the  field  are  among  the 
most  important  factors  limiting 
extrapolations  from  laboratory  test 
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results,  but  indirect  effects  on  exposed 
organisms  due  to  predation, 
competition,  or  other  biotic  or  abiotic 
factors  not  evaluated  in  the  laboratory 
may  also  be  significant.  Variations  in 
direct  chemical  effects  between 
laboratory  tests  and  field  situations  may 
not  contribute  as  much  to  the  overall 
uncertainty  of  the  extrapolation. 

In  addition  to  single-species  tests, 
laboratory  multiple-species  tests  are 
sometimes  used  to  predict  field  effects. 
While  these  tests  have  the  advantage  of 
evaluating  some  aspects  of  a  real 
et:ological  system,  they  also  have 
inherent  scale  limitations  (e.g.,  lack  of 
top  trophic  levels)  and  may  not 
adequately  represent  features  of  the 
field  system  important  to  the  assessment 
endpoint 

Extrapolations  based  on  professional 
judgment  are  frequently  required  when 
assessors  wish  to  use  field  data  obtained 
from  one  geographic  area  and  apply 
them  to  a  different  area  of  concern,  or 
to  extrapolate  from  the  results  of 
laboratory  tests  to  more  than  CMie 
geographic  region.  In  either  case,  risk 
assessors  should  consider  variations 
between  regions  in  environmental 
conditions,  spatial  scales  and 
heterogeneities,  and  ecological  forcing 
functions  (see  below). 

Variations  in  environmental 
conditions  in  different  geographic 
regions  may  alter  stressor  exposure  and 
effects.  If  exposures  to  chemical 
stressors  can  be  accurately  estimated 
and  are  expected  to  be  similar  (e.g..  see 
text  note  4-21),  the  same  species  in 
different  areas  may  respond  similarly. 
For  example,  if  the  pesticide  granular 
carbofuran  were  applied  at  comparable 
rates  throughout  the  country,  seed- 
eating  birds  could  be  expected  to  be 
similarly  affected  by  the  pesticide 
(Houseknecht.  1993).  .Nevertheless,  the 
influence  of  environmental  conditions 
or  stressor  exposure  and  effects  can  be 
substantial. 

For  biological  stressors, 
environmental  conditions  such  as 
climate,  habitat,  and  suitable  hosts  play 
ma)OT  roles  in  determining  whetiier  a 
biological  stressor  becomes  established 
For  example,  climate  would  prevent 
establishment  of  the  Mediterranean  fruit 
fly  in  the  much  colder  northeastern 
United  States.  Thus,  a  thorough 
evaluation  of  environmental  conditions 
m  the  area  versus  the  natural  habitat  of 
the  stressor  is  important.  Even  so,  many 
biological  stressors  can  adapt  readily  to 
varying  environmental  conditions,  and 
the  absence  of  natural  predators  or 
diseases  may  play  an  even  more 
important  role  than  abiotic  factors 

For  physical  stressors  that  have 
natural  counterparts,  such  as  fire. 


flooding,  or  temperature  variations, 
effects  may  depend  on  the  difference 
between  human-caused  Eind  natural 
variations  in  these  parameters  for  a 
particular  region.  Thus,  the 
comparability  of  two  regions  depends 
on  both  the  pattern  and  range  of  natural 
disturbances 

Spatial  scales  and  heterogeneities 
affect  comparability  between  regions. 
Effects  observed  over  a  large  scale  may 
be  difficult  to  extrapolate  from  one 
geographical  location  to  another,  mainly 
because  the  spatial  heterogeneity  is 
likely  to  differ.  Factors  such  as  number 
and  size  of  land-cover  patches,  distance 
between  patches,  connectivity  and 
conductivity  of  patches  (e.g.,  migration 
routes),  and  patch  shape  may  be 
important.  Extrajxilations  can  be 
strengthened  by  using  appropriate 
reference  sites,  such  as  sites  in 
comparable  ecoregions  (Hughes,  1995). 

Ecological  forcing  functions  may 
differ  between  geographic  regions. 
Forcing  functions  are  critical  abiotic 
variables  that  exert  a  major  influence  on 
the  structure  and  function  of  ecological 
systems.  Examples  include  temp)erature 
fluctuations,  fire  frequency,  light 
intensity,  and  hydrologic  regime.  If 
these  differ  significantly  between  sites, 
it  may  be  inappropnate  to  extrapolate 
effects  from  one  system  to  another. 

Bedford  and  Preston  (1988), 
Detenbeck  et  al.  (1992},  Gibbs  (1993), 
Gilbert  (1987),  Gosselirik  et  al.  (1990), 
Preston  and  Bedford  (1988),  and  Risser 
(1988)  may  be  useful  to  risk  assessors 
concerned  with  effects  in  different 
geographical  areas. 

4.3.1.3.3.  Empincal  and  Process-Based 
Approaches  for  Linking  Measures  of 
Effect  to  .Assessment  Endpoints 

A  variety  of  ei»pincal  and  process - 
based  approaches  are  available  to  risk 
assessors,  depending  on  the  scope  of  the 
assessment  and  the  data  and  resources 
available.  Empincal  and  process-besed 
apfMDaches  include  numencal 
extrapolations  between  measures  of 
effects  and  assessment  endfxxnts.  These 
linkages  ran^  in  soph isbcat ion  from 
applying  an  uncertainty  factor  to  using 
a  complex  model  requiring  extensive 
measures  of  effects  smd  measures  of 
ecosystem  and  receptor  characteristics 
as  input.  But  even  the  most 
sophisticated  quantitative  models 
involve  qualitative  elements  and 
assumpticMis  and  thus  require 
professional  judgment  for  evaluation 
individuals  who  use  models  and 
interpret  their  results  should  be  familiar 
with  the  underlying  assumptions  and 
components  contained  in  the  model. 


4.3.1.3.3.1.  Empirical  Approaches 

Empirical  approaches  are  derived 
from  experimental  data  or  observations 
Empirically  based  uncertainty  factors  or 
taxonomic  extrapolations  may  be  used 
when  adequate  effects  databases  are 
available  but  the  understanding  of 
underlying  mechanisms  of  action  or 
ecological  principles  is  limited  When 
sufficient  information  on  stressors  and 
receptors  is  available,  process-based 
approaches  such  as  pharmacokinetic/ 
pharmacodynamic  models  or 
population  or  ecosystem  process  models 
may  be  used  Regardless  of  the  options 
used,  risk  assessors  should  justify  and 
adequately  document  the  approach 
selected 

Uncertainty  factors  are  used  to  ensure 
that  measures  of  effects  are  sufficiently 
protective  of  assessment  endpoints. 
Uncertainty  factors  are  empirically 
denved  numtiers  that  are  divided  into 
measure  of  effects  values  to  give  an 
estimated  stressor  level  that  should  not 
cause  adverse  effects  to  the  assessment 
endpoint  Uncertainty  factors  have  been 
deve)of)ed  most  frequently  for 
chemic^is  because  extensive 
ecotoxicoiogic  databases  are  available. 
especially  for  aquatic  organisms. 
Uncertainty  factors  are  useful  when 
decisions  must  be  made  about  stressors 
in  a  short  time  and  with  Little 
information 

Uncertainty  factors  have  been  used  to 
compensate  for  assessment  endp>oint/ 
effect  measures  differences  between 
endpoints  (acute  to  chronic  effects), 
between  speaes,  and  between  test 
situations  (e.g..  laboratory  to  field). 
Typically,  they  vary  inversely  with  the 
quantity  and  tvpe  of  measures  of  effects 
data  avaiiabie  (Zeeman,  1995J.  They 
have  been  used  in  screening- level 
assessments  of  new  chemicals  (Nabbolz. 
19911  in  assessing  the  nsks  of 
pesticides  to  aquatic  and  terrestrial 
organisms  (Urban  and  Cook.  191^1   and 
in  developing  ^lenchmark  dose  levels  for 
human  health  effects  (US  EPA.  1995c). 

Despite  their  usefulness,  uncertainty 
factors  can  ai.so  be  misused  especially 
when  used  in  an  ovprlv  consers^ative 
fashion,  as  when  chains  of  factors  arp 
muhiplied  together  witncxit  sufficient 
justification  Like  other  approaches  to 
bridging  data  gaps  uncertainty  factors 
are  orften  based  on  a  combination  of 
scientific  analysis  scientific  tudgment, 
and  policy  ludgment  (see  section  4,1.3). 
It  is  important  to  differentiate  these 
three  elements  when  documenting  the 
basis  for  tne  uncertainty  factors  used. 

Empincal  data  can  be  used  to 
facilitate  extrapolations  between 
speaes.  genera,  families,  or  orders  or 
functional  groups  (e.g.,  feeding  guilds) 
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tbiituf,  I'JU.ijj.  iului  vl  al.  U'J«-iJ.  >Liifr 
(1993a),  and  Bamthouse  et  al.  (1987. 
1990)  developed  methods  to  extrapolate 
toxicity  between  freshwater  and  marine 
fish  and  arthropods.  As  Suter  notes 
(1993a).  the  uncertainties  associated 
with  extrapolating  between  orders, 
classes,  and  phyla  tend  to  be  very  high. 
However,  one  can  extrapolate  with  fair 
certainty  between  aquatic  species 
within  genera  and  genera  within 
families.  Further  applications  of  this 
approach  (e.g..  for  chemical  stressors 
and  terrestrial  organisms)  are  limited  by 
a  lack  of  suitable  databases. 

In  addition  to  taxonomic  databases, 
dose-scaling  or  allometric  regression  is 
used  to  extrapolate  the  effects  of  a 
chemical  stressor  to  another  species. 
Allometry  is  the  study  of  change  in  the 
proportions  of  various  parts  of  an 
organism  as  a  consequence  of  growth 
and  development.  Processes  that 
influence  toxicokinetics  (e.g..  renal 
clearance,  basal  metabolic  rate,  food 
consumption)  tend  to  vary  across 
species  according  to  allometric  scaling 
factors  that  can  be  expressed  as  a 
nonlinear  function  of  body  weight. 
These  scaling  factors  can  be  used  to 
estimate  bioaccumulation  and  to 
improve  interspecies  extrapolations 
(Newman.  1995;  Kenaga.  1973:  U.S.  EPA 
1992c.  1995d).  Although  allometric 
relationships  are  commonly  used  for 
human  health  risk  assessments,  they 
have  not  been  applied  as  extensively  to 
ecological  effects  (Suter.  1993a).  For 
chemical  stressors,  allometric 
relationships  can  enable  an  assessor  to 
estimate  toxic  effe<:ts  to  species  not 
commonly  tested,  such  as  native 
mammals.  It  is  important  that  the 
assessor  consider  the  taxonomic 
relationship  between  the  known  species 
and  the  one  of  interest.  The  closer  they 
are  related,  the  more  likely  the  toxic 
response  will  be  similar.  Allometric 
approaches  should  not  be  applied  to 
species  that  differ  greatly  in  uptake, 
metabolism,  or  depuration  of  a 
chemical. 

4.3.1.3.3.2.  Process-Based  Approaches 

Pipcess  models  for  extrapolation  are 
representations  or  abstractions  of  a 
system  or  process  (Starfield  and 
Bleloch.  1991)  that  incorporate  causal 
relationships  and  provide  a  predictive 
capability  that  does  not  depend  on  the 
availability  of  existing  stressor-response 
information  as  empirical  models  do 
(Wiegert  and  Bartell.  1994).  Process 
models  enable  assessors  to  translate  data 
on  individual  effects  (e.g..  mortality, 
growth,  and  reproduction)  to  potential 
alterations  in  specific  populations, 
communities,  or  ecosystems.  Such 
models  can  be  used  to  evaluate  risk 


ii\  j)()tlieses  about  the  duration  and 
severity  of  a  stressor  on  an  assessment 
endpoint  that  cannot  be  tested  readily  in 
the  laboratory. 

There  are  two  major  types  of  models: 
Single-species  population  models  and 
multispecies  community  and  ecosystem 
models.  Population  models  describe  the 
dynamics  of  a  finite  group  of 
individuals  through  time  and  have  been 
used  extensively  in  ecology  and 
fisheries  management  and  to  assess  the 
impacts  of  power  plants  and  toxicants 
on  specific  fish  populations  (Bamthouse 
et  al..  1987.  1990).  They  can  help 
answer  questions  about  short-  or  long- 
term  changes  of  population  size  and 
structure  and  can  help  estimate  the 
probability  that  a  population  will 
decline  below  or  grow  above  a  specified 
abundance  (Ginzburget  al..  1982; 
Person  et  al..  1989).  The  latter 
application  may  be  useful  when 
assessing  the  effects  of  biological 
stressors  such  as  introduced  or  p>est 
species.  Bamthouse  et  al.  (1986)  and 
Wiegert  and  Bartell  (1994)  present 
excellent  reviews  of  population  models. 
Emlen  (1989)  has  reviewed  population 
models  that  can  be  used  for  terrestrial 
risk  assessment. 

Proper  use  of  population  models 
requires  a  thorough  understanding  of 
the  natural  history  of  the  sf)ecies  under 
consideration,  as  well  as  knowledge  of 
how  the  stressor  influences  its  biology. 
Model  input  can  include  somatic 
growth  rates,  physiological  rates, 
fecundity,  survival  rates  of  various 
classes  within  the  population,  and  how 
these  change  when  the  population  is 
exposed  to  the  stressor  and  other 
environmental  factors.  In  addition,  the 
effects  of  population  density  on  these 
parameters  are  important  (Hassell,  1986) 
and  should  be  considered  in  the 
uncertainty  analysis. 

Community  arid  ecosystem  models 
(e.g..  Bartell  et  al..  1992-  O'Neill  et  al.. 
1982)  are  particularly  useful  when  the 
assessment  endpoint  involves  structural 
(e.g..  community  composition)  or 
functional  (e.g..  primary  production) 
elements.  They  can  also  be  useful  when 
secondary  effects  are  of  concern. 
Changes  in  various  community  or 
ecosystem  components  such  as 
populations,  functional  types,  feeding 
guilds,  or  environmental  processes  can 
be  estimated.  By  incorporating 
submodels  describing  the  dynamics  of 
individual  system  components,  these 
models  permit  evaluation  of  risk  to 
multiple  assessment  endpoints  within 
the  context  of  tlie  ecosystem. 

Risk  assessors  should  determine  the 
appropriate  degree  of  aggregation  in 
population  or  multispecies  model 
parameters  based  both  on  the  input  data 


available  and  on  the  desired  output  of 
the  model  (also  see  text  note  4-5).  For 
example,  if  a  decision  is  required  about 
a  particular  species,  a  model  that  lumps 
species  into  trophic  levels  or  feeding 
guilds  will  not  be  very  useful. 
Assumptions  conceming  aggregation  in 
model  parameters  should  be  included  in 
the  uncertainty  discussion. 

4.3.2.  Stressor-Response  Profile 

The  final  product  of  ecological 
response  analysis  is  a  summary  profile 
of  what  has  been  learned.  This  may  be 
a  written  document  or  a  module  of  a 
larger  process  model.  In  any  case,  the 
objective  is  to  ensure  that  the 
information  needed  for  risk 
characterization  has  been  collected  and 
evaluated.  A  useful  approach  in 
preparing  the  stressor-response  profile 
is  to  imagine  that  it  will  be  used  by 
someone  else  to  perform  the  risk 
characterization.  Profile  compilation 
also  provides  an  opportunity  to  verify 
that  the  assessment  endpoints  and 
measures  of  effect  identified  in  the 
conceptual  model  were  evaluated. 

Risk  assessors  should  address  several 
questions  in  the  stressor-response 
profile  (text  note  4-22).  Affected 
ecological  entities  may  include  single 
species,  populations,  general  trophic 
levels,  communities,  ecosystems,  or 
landscapes.  The  nature  of  the  effect(s) 
should  be  germane  to  the  assessment 
endpoint(s).  Thus  if  a  single  species  is 
affected,  the  effects  should  represent 
parameters  appropriate  for  that  level  of 
organization.  Examples  include  effects 
on  mortality,  growth,  and  reproduction. 
Short-  and  long-term  effects  should  be 
reported  as  appropriate.  At  the 
community  level,  effects  may  be 
summarized  in  terms  of  stmcture  or 
function  depending  on  the  assessment 
endpoint.  At  the  landscape  level,  there 
may  be  a  suite  of  assessment  endpoints. 
and  each  should  be  addressed 
separately. 

Examples  of  different  approaches  for 
displaying  the  intensity  of  effects  were 
provided  in  section  4.3.1.1.  Other 
information  such  as  the  spatial  area  or 
time  to  recovery  may  also  be 
appropriate.  Causal  analyses  are 
important,  especially  for  assessments 
that  include  field  observational  data. 

Ideally,  the  stressor-response  profile 
should  express  effects  in  terms  of  the 
assessment  endpoint.  but  this  is  not 
always  possible.  Where  it  is  necessary  to 
use  qualitative  extrapolations  between 
assessment  endpoints  and  measures  of 
effect,  the  stressor-response  profile  may 
contain  information  only  on  measures  of 
effect.  Under  these  circumstances,  risk 
will  be  estimated  using  the  measures  of 
effects,  and  extrapolation  to  the 
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assessment  endpoint'^  wii!  or  car  riunnt; 
risk  characterization 

Risk  assess  or  <~  ru>eii  u>  c  it'ar!\  describe 
a^y  uncertainties  associated  with  the 
ecological  response  anaJvsis.  If  it  was 
necessary  to  e\trapointe  from  measures 
of  effect  to  the  assessment  endpoint, 
both  the  extrapolation  and  its  basis 
should  be  described  Similarly,  if  a 
benchmark  or  similar  reference  dose  or 
concentration  was  calculated,  the 
extrapolations  and  uncertainties 
associated  with  its  develDpmeni  need  \u 
be  discussed.  Fur  adnition.i;  information. 
on  establishing  reference 
concentrations,  see  Nabholz  (1991), 
Urban  and  Cook  (1986),  Stephan  et  al. 
(1985).  V«n  Leeuwen  et  al.  (1992), 
Wagner  and  Lokke  (1991),  and 
Okkerman  et  al.  (1993).  Finally,  the 
assessor  should  clearly  describe  ma  tor 


assumptions  and  default  \-akies  used  in 
the  models 

At  the  end  of  the  analysis  phase,  the 
stressor-response  and  exposure  profiles 
are  used  to  estimate  risks.  These  profiles 
provide  the  opportunity  to  review  what 
has  been  learned  and  to  summarize  this 
information  in  the  most  useful  format 
for  risk  characterization.  Whatever  form 
the  profiles  take,  they  ensure  that  the 
necessary  information  is  available  for 
risk  chararterizatinn 

5.  Risk  Characterization 

Risk  characterization  (figure  5-1)  is 
the  final  phase  of  ecological  risk 
assessment  and  is  the  culmination  of  the 
planning,  problem  formulation,  and 
analysis  of  predicted  or  observed 
adverse  ecological  effects  related  to  the 
assessment  endpoints.  Completing  risk 
characterization  allows  risk  assessors  to 


clarify  the  relationships  between 
stressors,  effects,  and  ecological  entities 
and  to  reach  conclusions  regarding  the 
occurrence  of  exposure  and  the 
adversity  of  existing  or  anticipated 
effects.  Here,  risk  assessors  first  use  the 
results  of  the  analysis  phase  to  develop 
an  estimate  of  the  risk  posed  to  the 
ecoiogical  entities  included  in  the 
assessment  endpoints  identified  in 
problem  formulation  (section  5.1).  After 
estimating  the  risk,  the  assessor 
describes  the  risk  estimate  in  the 
context  of  the  significance  of  any 
adverse  effects  and  lines  of  evidence 
supporting  their  likelihood  (section  5.2). 
Finally,  the  assessor  identifies  and 
summarizes  the  uncertainties, 
assumptions,  and  qualifiers  in  the  risk 
assessment  and  reports  the  conclusions 
to  risk  managers  (section  5.3). 
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RHk  Management  and  Communicating   \ 
Results  to  im«r«»tad  Parties T" 


(~on(.lusions  presented  in  the  risk 
i.harartenzation  should  provide  clear 
information  to  risk  managers  m  order  to 
be  useful  for  environmental  decision 
making  (N'RC.  1994;  see  section  6)   if  the 
risks  are  not  sufficientlv  defined  to 
support  a  management  decision,  nsk 
managers  may  elect  to  proceed  with 
another  iteration  of  one  or  more  phases 
of  the  nsk  assessment  process. 
Reevaluating  the  conceptual  model  iand 
associated  risk  hypotheses)  or 
conducting  additional  studies  ma\ 
miprove  the  nsk  estimate  .Mtemativeh  . 
a  monitoring  program  may  help 
managers  e\'a!uate  the  cnnsequeni  e*;  of 
ci  risk  management  decision. 

''  1   flisA,  Estnnaticr. 

Risk  estimation  is  the  prcK:ess  of 
iiitegratjiig  exposure  and  effects  data 
and  evaluating  any  associated 
uncertainties  The  process  uses 
exposure  and  stressor-response  profiles 
de\eloped  act,ording  to  the  analysis 
plan  !se<Jion  ,3,5 i   Risk  estimates  can  be 
developed  using  one  or  more  of  the 
following  techniques   (1)  Field 
observational  studies.  (21  categorical 
rankings.  (?1  comparisons  of  single- 
point  exposure  and  effects  estimates.  14: 
comparisons  incorporating  the  entire 
stressor-response  relationship,  (5J 
incorporation  of  variability  in  exposure 
and'or  effects  estimates,  and  (6)  process 
models  that  rely  partially  or  entirely  on 
theoretical  approximations  of  exposure 
and  effects  These  techniques  are 
destxibed  in  the  following  sections 

'<  1  1    Results  of  Field  Observationa. 
.Studies 

Field  observational  studies  (surveys) 
can  serve  as  risk  estimation  tec;hniques 
because  they  provide  empiric  ai 
evidence  linking  exposure  to  effe(  ts. 
Field  surveys  measure  biological 
changes  m  natural  settings  througn 
(  oUection  of  exposure  and  effects  data 


for  ecological  entities  identified  i:, 
problem  formulation 

A  major  advantage  of  field  surveys  ;s 
that  they  can  be  used  to  e\-aluate 
multiple  stressors  and  complex 
ecosystem  relationships  that  cannot  )">♦- 
replicated  in  the  laboratory  Fiela 
surveys  are  designed  to  delineate  bo*.': 
exposures  and  effects  (including 
s«.ondar%-  effects)  found  m  natural 
systems,  whereas  estimates  generated 
from  latKiratorv  studies  generaiK 
delineate  either  exposures  or  effec  's 
under  controlled  or  prescribed 
(  onditions  (see  text  note  "S-l ; 

While  field  studies  may  best  represent 
reality,  as  with  other  kinds  of  studies 
they  can  be  limited  by  1 1  •  a  iack  of 
replication,  (2)  bias  \n  obtaining 
representative  samples,  or  (3)  failure  tr^ 
measure  critical  components  of  the 
system  or  random  variations  Further   a 
lack  of  observed  effects  m  a  field  sur\c\ 
may  occur  because  the  measuremer;*> 
lack  the  sensitivity  to  detect  e<  clokh  a, 
effects.  See  section  4  1  1  for  aoditiund. 
discussion  of  the  strengths  and 
limitations  of  different  t\"pes  of  da",.j 

Se\erai  assumptions  or  qualifications 
need  to  be  clearly  articulated  when 
describing  the  results  of  field  '-ur%eys.  A 
primaPv-  qualification  is  whether  a 
causal  relationship  betweer:  ^♦r-psscv 
and  effects  (section  4  3  1  ,.    ;'- 
s,,pported   IViless  causai  reuitionships 
are  (.art^fulK  examined,  conclusions 
atiout  effects  that  are  observed  mav  be 
inac  curate  because  the  efierts  i^rt- 
caused  by  factors  unrelatec  ;c  ttu- 
st!~essor(s)  of  c;oncern   In  :dd, t:ii:,   field 
surveys  taken  at  one  point  j"  ;;nie  a'-*' 
usually  not  predictive,  tne\  des;  r;f>. 
effects  associated  on:\  witti  i-\iH)<;.->- 
scenarios  associated  witn  past  and 
existuns  (  onditions 

5.1  2   (.ategones  and  Rank.nk's 

h;  some  cases,  professiona,  judgment 
or  other  qualitative  evaluation 
te(  fmiQues  mav  r>e  used  'c  "-ank  r;sk<: 


using  categories,  such  as  low ,  medium, 
and  high,  or  yes  and  no  This  approach 
i'^  most  frequenth  i,sec  when  exposure 
and  effects  data  are  Umiied  or  are  not 
easily  exfvessed  in  quantitative  terms. 
The  U.S.  Forest  Service  risk  assessment 
of  pest  introduction  from  importation  of 
logs  from  Chile  used  quaUtative 
categories  owing  to  Umitations  in  both 
the  exposure  and  effects  data  for  the 
introd  11  ed  sp»-i  ,es  of  concern  as  well  as 
'he  resou^i  es  a\  ,.:lable  for  the 
assessmen*    set-  text  note  5—2). 

Rarikint  techniques  can  be  used  to 
translate  quaUtative  judgment  into  a 
mathemiatical  comparison.  These 
methods  are  frequently  used  in 
romparative  risk  exercises.  For  example, 
liarn"^  e*  a.    :l^':-4    evaluated  risk 
~ed:u  ;,nn  opportunities  in  Green  Bay 
Lake  Mrhigan),  Wisconsin,  employing 
ar  e\per  panel  to  compare  the  relative 
'  sk  n'  stnf  ral  stressors  against  their 
;  ftp  d.rt   t-''Hiis  Mathematical  analysis 
*  eory  was  used  to 


based  on  fuzzv  st 

ra-iK  'he  -sk  f-   ■; 

:  ,  ,.!Td>e 

devC.^ef- 


;   each  stressor  from  a 
•^(•tives.  including 


1 


.ate  risk,  duration  of 
»n  ention  and 
remediation  management.  The  results 

ser>  ed  tr  rank  potential  environmental 
r  SK--  :-,::.  stressors  based  on  best 
professional  judgment. 

5.1.3.  Single-Point  Exposure  and  Effects 
Comparisons 

When  sufficient  data  are  available  to 
quantify  exposure  and  effects  estimates, 
the  simplest  approach  for  comparing  the 
estimates  is  a  ratio  (figure  5-2a). 
Typically,  the  ratio  (or  quotient)  is 
expressed  as  an  ex{X>sure  concentration 
divided  by  an  effects  concentration. 
Quotients  are  commonly  used  for 
chemical  stressors,  where  reference  or 
benchmark  toxicity  values  are  widely 
availah't^    •^►^e  text  note  5—3). 
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The  principal  advantages  of  the 
quotient  method  are  that  it  is  sinipie 
and  quick  to  use  and  risk  assessors  and 
managers  are  familiar  with  its 
application.  It  provides  an  efficient, 
inexpensive  means  of  identifying  high- 
or  low-risk  situations  that  can  allow  nsK 
management  decisions  to  be  made 
without  the  need  for  further 
information 

Quotients  have  also  been  used  to 
integrate  the  risks  of  m.ultiple  chemical 
stressors,  quotients  for  the  individual 
constituents  m  a  mi.xture  are  generated 
by  dividing  each  exposure  level  by  a 
corresponding  toxicity  endpoint  (eg  . 
LCso,  EC50.  NOAEL),  Although  th.- 
toxicity  of  a  chemical  mixture  may  be 
greater  than  or  less  than  predicted  from 
the  toxicities  of  individual  constituents 
of  the  mixture,  a  quotient  addition 
approach  assumes  that  toxicities  are 
additive  or  approximately  additive  Thi'- 
assumption  may  be  most  applicable 
when  the  modes  of  action  of  chemicals 
in  a  mixture  are  similar,  but  there  is 
evidence  that  even  with  chemicals 
having  dissimilar  modes  of  action, 
additive  or  near-additive  interactions 
are  (.ommon  (Konemaiu:    1981, 
Firoderius,  1491,  Brodenus  et  ai     1995; 
Hermens  et  al     1984a,  b:  .McCartv  and 
Mackav.  199.^:  Sawver  and  Safe.  1985), 
fiowever.  caution  should  be  used  when 
assuming  that  chemicals  in  a  mixture 
act  independently  of  one  another  smte 
many  of  the  supporting  studies  were 
conducted  with  aquatic  organisms,  and 
so  may  not  be  relevant  for  other 
endpoints.  exposure  scenanos.  or 
species  When  the  modes  of  action  for 
constituent  chemicals  are  unknown,  the 
assumptions  and  rationale  concerning 
chemical  interactions  should  tx^  ciearlv 
stated 

A  number  of  lim.itations  restrict 
application  of  the  quotient  method  (see 
Smith  and  Cairns.  1993;  Suter,  1993a) 
While  a  quotient  can  be  useful  in 
answering  whether  risks  are  high  or 
low,  It  may  not  be  helpful  to  a  risk 
manager  who  needs  to  make  a  decision 
requiring  an  incremental  quantification 
of  risks.  For  example,  it  is  seldom  useful 
to  say  that  a  risk  niitigation  approach 
will  reduce  a  quotient  value  from  25  to 
12,  since  this  reduction  cannot  by  itself 
be  ciearlv  interpreted  in  terms  of  effects 
on  an  assessment  endpoint 

Other  limitations  of^quotients  may  be 
caused  by  deficiencies  in  the  problem, 
formulation  and  analysis  phases.  For 
example,  an  LCv,  derived  from  a  96- 
hour  laboratory  lest  using  constant 


exposure  levels  may  not  be  appropriate 
for  an  assessment  of  effects  on 

reproduction  resulting  from  short-term. 
pulsed  exposures 

hi  addition,  the  quotient  method  may 
not  be  the  most  appropriate  method  for 
predicting  secondarv  effects  ialthough 
such  effects  may  be  inferred 
Interactions  and  effects  t>eyond  v\nat  are 
predicted  from  the  simple  quotient  may 
be  critical  to  characterizing  the  full 
extent  of  impacts  from  exposure  to  the 
stressors  (e.g.,  bioaccumulation, 
eutrophication,  loss  of  prey  species, 
opportunities  for  invasive  species). 

Finally,  in  most  cases,  the  quotient 
method  does  not  expHcitly  consider 
uncertainty  (e.g.,  extrapolation  from 
tested  species  to  the  species  or 
community  of  concern).  Some 
uncertainties,  however,  can  be 
incorporated  into  single-point  estimates 
to  provide  a  statement  of  likelihood  that 
the  effects  point  estimate  exceeds  the 
exposure  point  estimate  (figures  5— 2b 
and  5-3),  If  exposure  variability  is 
quantified,  then  the  point  estimate  of 
effects  can  be  compared  with  a 
cumulative  exposure  distribution  as 
described  m  text  note  5-4.  Further 
discussion  of  comparisons  between 
point  estimates  of  effects  and 
distributions  of  exposure  may  be  found 
m  Suter  et  al.  1983 

hi  view  of  the  advantages  and 
iimstatmns  of  the  quotient  method,  it  is 
important  for  risk  assessors  to  consider 
the  points  listed  below  when  evaluating 
quotient  method  estimates 

•  How  does  the  effect  i  oncentration 
relate  to  the  assessment  endpoint? 

•  What  extrapolations  are  involved? 

•  How  does  the  point  estimate  of 
exposure  relate  to  potential  spatial  and 
temporal  \ariability  m  exposure' 

•  .^re  data  sufficient  to  pro\  ide 

(  oiifidence  inten.als  on  t.ne  endfjoints? 

5.1  4   C^.omparisn.ns  IncorporatiiVt  tr.e 
Entire  Stressor-Response  Reiationsfiip 

I:  a  (;urve  relating  the  stressor  leve.  to 
the  m.agnitude  of  response  is  available 
then  risk  estimation  can  examine  risks 
associated  with  many  different  ieveh  of 
exposure  (figure  5-4)  These  estimate"- 
are  particularly  useful  when  the  nsk 
assessment  outcome  is  not  based  on 
exceedance  of  a  predetermined  decision 
rule,  such  as  a  toxicity  benchmark  level. 

There  are  advantages  and  limitations 
to  comparing  a  stressor-response  curve 
with  an  exposure  distribution   The 
slope  of  the  effects  curve  shows  the 
magnitude  of  change  in  effects 


associated  with  incremental  changes  in 
exposure,  and  the  capability  to  predict 
changes  in  the  magnitude  and 
likelihood  of  effects  for  different 
exposure  scenarios  can  be  used  to 
compare  different  risk  management 
options.  Also,  uncertainty  can  be 
incorporated  by  calculating  uncertainty 
bounds  on  the  stressor-response  or 
exposure  estimates.  Comparing 
exposure  and  stressor-response  curves 
provides  a  predictive  ability  lacking  in 
the  quotient  method.  Like  the  quotient 
method,  however,  limitations  from  the 
problem  formulation  and  analysis 
phases  may  limit  the  utihty  of  the 
results.  These  limitations  may  include 
not  fully  considering  secondary  effects, 
assuming  the  exposure  pattern  used  to 
derive  the  stressor-response  curve  is 
comparable  to  the  environmental 
exposure  pattern,  and  failure  to  consider 
uncertainties,  such  as  extrapolations 
from  tested  species  to  the  s{>ecies  or 
community  of  concern. 

5.1.5.  Comparisons  Incorporating 
Variability  in  Exposure  and/or  Effects 

If  the  exposure  or  stressor-response 
profiles  describe  the  variability  in 
exposure  or  effects,  then  many  different 
risk  estimates  can  be  calculated. 
Variability  in  exposure  can  be  used  to 
estimate  risks  to  moderately  or  highly 
exposed  members  of  a  population  being 
investigated,  while  variability  in  effects 
can  be  used  to  estimate  risks  to  average 
or  sensitive  population  members.  A 
major  advantage  of  this  approach  is  its 
ability  to  predict  changes  in  the 
magnitude  and  likelihood  of  effects  for 
different  exposure  scenarios  and  thus 
provide  a  means  for  comparing  different 
risk  management  options.  As  noted 
above,  comparing  distributions  also 
allows  one  to  identify  and  quantify  risks 
to  different  segments  of  the  population. 
Limitations  include  the  increased  data 
requirements  compared  with  previously 
described  techniques  and  the  implicit 
assumption  that -the  full  range  of 
\  ariability  in  the  exposure  and  effects 
data  is  adequately  represented.  As  with 
Ihe  quotient  method,  secondary  effects 
are  not  readily  evaluated  with  this 
technique.  Thus,  it  is  desirable  to 
corroborate  risks  estimated  by 
distributional  comparisons  with  field 
studies  or  other  lines  of  evidence.  Text 
note  5-5  and  figure  5-5  illustrate  the 
use  of  cumulative  exposure  and  effects 
distributions  for  estimating  risk. 
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5.1.6.  Application  of  Process  Models 

Process  models  are  mathematical 
expressions  that  represent  our 
understanding  of  the  mechanistic 
operation  of  a  system  under  evaluation. 
They  can  be  useful  tools  in  both 
analysis  (see  section  4  1.2)  and  risk 
characterization.  For  illustrative 
purposes,  it  is  useful  to  distinguish 
between  analysis  process  models,  which 
focus  individually  on  either  exposure  or 
effects  evaluations,  and  risk  estimation 
process  models,  which  integrate 
exposure  and  effects  information  (see 
text  note  5-6).  The  assessment  of  risks 
associated  with  long-term  changes  in 
hydrologic  conditions  m  bottomland 
forest  wetlands  in  Louisiana  using  the 
FORFLO  model  (Appendix  D)  linked 
the  attributes  and  placement  of  levees 
and  corresponding  water  level 
measurements  (exposure)  with  changes 
in  forest  community  structure  and 
wildlife  habitat  suitability  (effet;tsj 

A  major  advantage  of  using  prtx^ess 
models  for  risk  estimation  is  the  ability 
to  consider  "what  if  scenarios  and  to 
forecast  beyond  the  limits  of  observed 
data  that  constrain  techniques  based 
solely  on  empirical  data  The  process 
model  can  also  consider  secondarv 
effects,  unlike  other  risk  estimation 
techniques  such  as  the  quotient  method 
or  comparisons  of  e.xposure  and  effect 
distributions.  In  addition,  some  process 
models  can  forecast  the  combined 
effects  of  multiple  stressors,  such  as  the 
effects  of  multiple  chemicals  on  fish 
population  sustainability  (Bamthouse  et 
a!  .  1990) 

Process  model  outputs  may  be  point 
estimates,  distributions,  or  correlations; 
in  al!  cases,  risk  assessors  should 
interpret  them  with  care.  They  mav 
imply  a  higher  level  of  certainty  than  is 
appropriate  and  are  al!  too  often  viewed 
without  sufficient  attention  to 
underlying  assumptions.  The  lack  of 
knowledge  on  basic  life  histories  for 
many  species  and  incomplete 
knowledge  on  the  structure  and 
function  of  a  particular  ecosystem  is 
often  lost  in  the  model  output.  Since 
process  models  are  onlv  as  good  as  the 
assum.ptions  on  which  they  are  based. 
thev  should  be  treated  as  hypothetical 
representations  of  reality  until 
appropriately  tested  with  empirical 
data  Comparing  model  results  to  field 
data  provides  a  check  on  whether  our 
understanding  of  the  system  was  correct 
(lohnson,  199.t).  particularly  with 
respect  to  the  risk  hypotheses  presented 
in  problem  formulation. 

5.2.  Risk  Description 

Following  preparation  of  the  risk 
estimate,  risk  assessors  need  to  interpret 


and  discuss  the  available  sniormation 
about  risks  to  the  assessment  endpoints. 
Rjsk  description  includes  an  evaluation 
of  the  lines  of  evidence  supporting  or 
refuting  the  risk  estimate(s)  and  an 
interpretation  of  the  S!gnificanc;e  of  the 
adverse  effects  on  the  assessment 
endpoints.  During  the  analysis  phase, 
the  risk  assessor  mav  have  established 
the  relationship  between  the  assessment 
endpoints  and  measures  of  effect  and 
associated  lines  of  evidence  in 
quantifiable,  easily  described  terms 
(section  4  3.1  3)  If  not,  the  risk  assessor 
can  relate  the  available  lines  of  evidence 
to  the  assessment  endpoints  using 
qualitative  links  Regardless  of  the  risk 
estimation  tecrhnique,  the  technical 
narrative  supporting  the  risk  estimate  is 
as  important  as  the  risk  estimate  itself 

5.2.1.  Lines  of  Evidence 

The  development  of  lines  of  evidence 

provides  both  a  process  and  a 
framework  for  reaching  a  conclusion 
regarding  confidence  in  the  risk 
estimate.  It  is  not  the  kind  of  proof 
demanded  by  experimentalists  (Fox. 
1991),  nor  is  it  a  rigorous  examination 
of  weights  of  evidence.  (Note  that  the 
term  "weight  of  evidence"  is  sometimes 
used  in  legal  discussions  or  in  other 
documents,  e.g..  Urban  and  Cook,  1986; 
Menzie  et  al..  1996.)  The  phrase  lines  of 
evidence  is  used  to  de-emphasize  the 
balancing  of  opposing  factors  based  on 
assignment  of  quantitative  values  to 
reach  a  conclusion  about  a  "weight"  in 
favor  of  a  more  inclusive  approach, 
which  evaluates  all  available 
information,  even  evidence  that  may  be 
qualitative  in  nature.  It  is  important  that 
risk  assessors  provide  a  thorough 
representation  of  ail  lines  of  evidence 
developed  in  the  risk  assessment  rather 
than  simply  reduce  their  interpretation 
and  description  of  the  ecological  effects 
that  mav  result  from  exposure  to 
stressors  to  a  system  of  numeric 
calculations  and  results. 

Confidence  in  the  conclusions  of  a 
risk  assessment  may  be  increased  by 
using  several  lines  of  evidence  to 
interpret  and  compare  risk  estimates 
These  lines  of  evidence  may  be  derived 
from  different  sources  or  bv  different 
techniques  relevant  to  adverse  effects  on 
the  assessment  endpoints,  such  as 
quotient  estimates,  modeling  results,  or 
field  observational  studies 

There  are  three  principal  categories  of 
factors  for  risk  assessors  to  consider 
when  evaluating  lines  of  e\-idence   i  1 1 
Adequacy  and  quality  of  data.  [2]  degree 
and  type  of  uncertainty  asso(,iated  with 
the  evidence,  and  (3)  relationship  of  the 
evidence  to  the  risk  assessment 
questions  (see  also  sections  3  and  4). 


Data  quality  directly  influences  how 
confident  risk  assessors  can  be  in  the 
results  of  a  study  and  conclusions  they 
may  draw  from  it.  Specific  concerns  to 
consider  for  individual  lines  of  evidence 
include  whether  the  experimental 
design  was  appropriate  for  the  questions 
posed  in  a  particular  study  and  whether 
data  quality  objectives  were  clear  and 
adhered  to.  An  evaluation  of  the 
scientific  understanding  of  natural 
variability  in  the^ttributes  of  the 
ecological  entities  under  consideration 
is  important  in  determining  whether 
there  were  sufficient  data  to  satisfy  the 
analyses  chosen  and  to  determine  if  the 
analyses  were  sufficiently  sensitive  and 
robust  to  identify  stressor-caused 
perturbations. 

Directly  related  to  data  quality  issues 
is  the  evaluation  of  the  relative 
uncertainties  of  each  line  of  evidence. 
One  major  source  of  uncertainty  comes 
from  extrapolations.  The  greater  the 
number  of  extrapolations,  the  more 
uncertainty  introduced  into  a  study.  For 
example,  were  extrap>olations  used  to 
infer  effects  in  one  species  from  another, 
or  from  one  temporal  or  spatial  scale  to 
another?  Were  conclusions  drawn  from 
extrapolations  from  laboratory  to  field 
effects,  or  were  field  effects  inferred 
from  limited  information,  such  as 
chemical  structure-activity 
relationships?  Were  no-effect  or  low- 
effect  levels  used  to  address  Ukelihood 
of  effects?  Risk  assessors  should 
consider  these  and  any  other  sources  of 
uncertainty  when  evaluating  the  relative 
importance  of  particular  Unes  of 
evidence. 

Finally,  how  directly  lines  of 
evidence  relate  to  the  questions  asked  in 
the  risk  assessment  may  determine  their 
relative  importance  in  terms  of  the 
ecological  entity  and  the  attributes  of 
the  assessment  endpoint.  Lines  of 
evidence  directly  related  to  the  risk 
hypotheses,  and  those  that  establish  a 
cause-and -effect  relationship  based  on  a 
definitive  mechanism  rather  than 
associations  alone,  are  likely  to  be  of 
greatest  importance. 

The  evaluation  process,  however, 
involves  more  than  just  listing  the 
evidence  that  supports  or  refutes  the 
risk  estimate  The  risk  assessor  should 
carefully  examine  each  factor  and 
evaluate  its  contribution  in  the  context 
of  the  risk  assessment.  The  importance 
of  lines  of  evidence  is  that  each  and 
every  factor  is  described  and 
interpreted.  Data  or  study  results  are 
often  not  reported  or  carried  forward  in 
the  risk  assessment  because  they  are  of 
insuflBcient  quality.  If  such  data  or 
results  are  eliminated  from  the 
evaluation  process,  however,  valuable 
information  may  be  lost  with  respect  to 
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needed  improvement.s  in  inethodulogies 
or  recommendations  for  further  studies. 

As  a  case  in  point,  consider  the  two 
lines  of  evidence  described  for  the 
carbofuran  example  (see  text  notes  5-1 
and  5-3),  field  studies  and  quotients. 
Both  approaches  are  relevant  to  the 
assessment  endpoint  (survival  of  birds 
that  forage  in  agricultural  areas  where 
carbofuran  is  applied),  and  both  are 
relevant  to  the  exposure  scenarios 
described  in  the  conceptual  model  (see 
figure  D-1).  The  quotients,  however,  are 
limited  in  their  ability  to  express 
incremental  risks  (e.g.,  how  much 
greater  risk  is  expressed  by  a  quotient  of 
"2"  versus  a  quotient  of  "4"),  while  the 
field  studies  had  some  design  flaws  (see 
text  note  5-1).  Nevertheless,  because  of 
the  strong  evidence  of  causal 
relationships  from  the  field  studies  and 
consistency  with  the  laboratory-derived 
quotient,  confidence  in  a  conclusion  of 
high  risk  to  the  assessment  endpoint  is 
supported. 

Sometimes  lines  of  evidence  do  not 
point  toward  the  same  conclusion.  It  is 
important  to  investigate  possible 
reasons  for  any  disagreement  rather  than 
ignore  inconvenient  evidence.  A  starting 
point  is  to  distinguish  between  true 
inconsistencies  and  those  related  to 
differunces  in  statistical  powers  of 
detection.  For  example,  a  model  may 
predict  adverse  effects  that  were  not 
observed  in  a  field  survey.  The  risk 
asses.sor  should  ask  whether  the 
experimental  design  of  the  field  study 
had  sdfficient  power  to  detect  the 
predicted  difference  or  whether  tne 
endpoints  measured  were  comparable 
with  those  used  in  the  model. 
Conversely,  the  model  may  have  been 
unrealistic  in  its  predictions.  While 
iterat  on  of  the  risk  assessment  process 
and  collection  of  additional  data  may 
help  'esolve  uncertainties,  this  option  is 
not  aiways  available. 

Lines  of  evidence  that  are  to  be 
evaluated  during  risk  characterization 
should  be  defined  early  in  the  risk 
assessment  (during  problem 
formulation)  through  the  development 
of  the  conceptual  model  and  selection  of 
assessment  endpoints.  Further,  the 
analysis  plan  should  incorporate 
measures  that  will  contribute  to  the 
interpretation  of  the  lines  of  evidence, 
including  methods  of  reviewing, 
anab'zing,  and  summarizing  the 
uncertainty  in  the  risk  assessment. 

Aho.  risk  assessments  often  rely 
solely  on  laboratory  or  in  situ  bioassays 
to  assess  adverse  effects  that  may  occur 
as  a  result  of  exposure  to  stressors. 
Although  they  may  not  be  manifested  in 
the  field,  ecological  effects 
demonstrated  in  the  laboratory  shouj;^ 
not  te  discounted  as  a  line  of  evidence. 


5.2.2.  Determining  Ecological  Adversity 

At  this  point  in  risk  characterization, 
the  changes  expected  in  the  assessment 
endpoints  have  been  estimated  and  the 
supporting  lines  of  evidence  evaluated. 
The  next  step  is  to  interpret  whether 
these  changes  are  considered  adverse. 
Adverse  ecological  effects,  in  this 
context,  represent  changes  that  are 
undesirable  because  they  alter  valued 
structural  or  functional  attributes  of  the 
ecological  entities  under  consideration. 
The  risk  assessor  evaluates  the  degree  of 
adversity,  which  is  often  a  difficult  task 
and  is  frequently  based  on  the  risk 
assessor's  professional  judgment. 

When  the  results  of  the  risk 
assessment  are  discussed  with  the  risk 
manager  (section  6),  other  factors,  such 
as  the  economic,  legal,  or  social 
consequences  of  ecological  damage, 
should  be  considered.  The  risk  manager 
will  use  all  of  this  information  to 
determine  whether  a  particular  adverse 
effect  is  acceptable  and  may  also  find  it 
useful  when  communicating  the  risk  to 
interested  parties. 

The  following  are  criteria  for 
evaluating  adverse  changes  in 
assessment  endpoints: 

•  Nature  of  effects  and  intensity  of 
effects 

•  Spatial  and  temp>oral  scale 

•  Potential  for  recovery. 

The  extent  to  which  the  criteria  are 
evaluated  depends  on  the  scope  and 
complexity  of  the  risk  assessment. 
Understanding  the  underlying 
assumptions  and  science  policy 
judgments,  however,  is  important  even 
in  simple  cases.  For  example,  when 
exceedance  of  a  previously  established 
decision  rule,  such  as  a  benchmark 
stressor  level,  is  used  as  evidence  of 
adversity  (e.g.,  see  Urban  and  Cook, 
1986,  or  Nabholz.  1991),  the  reasons 
why  this  is  considered  adverse  should 
be  clearly  understood.  In  addition,  any 
evaluation  of  adversity  should  examine 
all  relevant  criteria,  since  none  are 
considered  singularly  determinative. 

To  distinguish  adverse  ecological 
changes  from  those  within  the  normal 
pattern  of  ecosystem  variability  or  those 
resulting  in  little  or  no  significant 
alteration  of  biota,  it  is  important  to 
consider  the  nature  and  intensity  of 
effects.  For  example,  for  an  assessment 
endpoint  involving  survival,  growrth, 
and  reproduction  of  a  species,  do 
predicted  effects  involve  survival  and 
reproduction  or  only  growth?  If  survival 
of  offspring  will  be  affected,  by  what 
percentage  will  it  diminish? 

It  is  important  for  risk  assessors  to 
consider  both  the  ecological  and 
statistical  contexts  of  an  effect  when 
evaluating  intensity.  For  example,  a 


st.itistif.ailv  su;;-. ,!";:  ant  1%  decrease  in 
fish  growth  iset-  w-\'.  note  5-7)  may  not 
be  relevant  to  an  assessment  endpoint  of 
fish  population  viabihty.  and  a  10% 
det;line  in  reproduction  may  be  worse 
for  a  population  of  slowly  reproducing 
trees  than  ftjr  rapidly  reproducing 
planktonic  algae 

Natural  p<  osystem  variation  can  make 
it  ver\  d.ffu  ult  to  observe  (detect) 
stressor-reiated  perturbations   For 
example,  natural  flue  tuations  in  marine 
fish  populations  are  often  large,  with 
intra-  and  interannual  vanability  in 
population  levels  covering  several 
orders  of  magnitude  Furthermore. 
cyclic  events  of  various  periods  (eg  , 
bird  migration,  jides)  are  very  important 
in  natural  systems  and  may  mask  or 
delay  stressor-related  effe<:ts  Predicting 
the  effects  of  anthropogenic;  stressors 
against  this  background  of  variation  can 
be  very  difficult.  Thus,  a  lack  of 
statistically  significant  effects  in  a  field 
study  does  not  automatically  mean  that 
adverse  ecological  effects  are  absent. 
Rather,  risk  assessors  should  then 
consider  other  lines  of  evidence  in 
reaching  their  conclusions. 

It  is  also  important  to  consider  the 
location  of  the  effect  within  the 
biological  hierarchy  and  the 
mechanisms  that  may  result  in 
ecological  changes.  The  risk  assessor 
may  rely  on  mechanistic  explanations  to 
describe  complex  ecological  interactions 
and  the  resulting  effects  that  othervsise 
may  be  masked  by  variability  in  the 
.ecological  components 

The  boundaries  (global,  landscape, 
ecosystem,  organism)  of  the  risk 
assessment  are  initially  identified  in  the 
analysis  plan  prepared  during  problem 
formulation.  These  spatial  and  temporal 
scales  are  further  defined  in  the  analysis 
phase,  where  sf)ecific  exposure  and 
effects  scenarios  are  evaluated.  The 
spatial  dimension  encompasses  both  the 
extent  and  pattern  of  effect  as  well  as 
the  context  of  the  effect  within  the 
lemdscajje.  Factors  to  consider  include 
the  absolute  area  affected,  the  extent  of 
critical  habitats  affected  compared  with 
a  larger  area  of  interest,  and  the  role  or 
use  of  the  affected  area  within  the 
landscape. 

Adverse  effects  to  assessment 
endpoints  vary  with  the  absolute  area  of 
the  effect.  A  larger  affected  area  may  be 
(1)  subject  to  a  greater  number  of  other 
stressors,  increasing  the  complications 
from  stressor  interactions,  (2)  more 
likely  to  contain  sensitive  species  or 
habitats,  or  (3)  more  susceptible  to 
landscape- level  changes  because  many 
ecosystems  may  be  altered  by  the 
stressors. 

Nevertheless,  a  smaller  area  of  effect 
is  not  always  associated  with  lower  risk. 
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The  function  of  an  area  within  the 
landscape  may  be  more  important  than 
the  absolute  area.  Destruction  of  small 
but  unique  areas,  such  as  critical 
wetlands,  may  have  important  effects  on 
local  and  regional  wildlife  populations. 
Also,  in  river  systems,  both  riffle  and 
pool  areas  provide  important 
microhabitats  that  maintain  the 
structure  and  function  of  the  total  river 
ecosystem.  Stressors  acting  on  these 
microhabitats  may  result  in  adverse 
effects  to  the  entire  system 

Spatial  factors  are  important  for  many 
species  because  of  the  linkages  between 
ecological  landscapes  and  population 
dynamics.  Linkages  between  landscapes 
can  provide  refuge  for  affected 
populations,  and  organisms  may  require 
corridors  between  habitat  patches  for 
successful  migration. 

The  temporal  scale  for  ecosystems  can 
vary  from  seconds  (photosynthesis, 
prokaryotic  reproduction)  to  centuries 
(global  climate  change).  Changes  within 
a  forest  ecosystem  can  occur  gradually 
over  decades  or  centuries  and  may  be 
affected  by  slowly  changing  external 
factors  such  as  climate.  When 
interpreting  adversity,  risk  assessors 
should  recognize  that  the  time  scale  of 
stressor-induced  changes  operates 
within  the  context  of  multiple  natural 
time  scales.  In  addition,  temporal 
responses  for  ecosystems  may  involve 
intrinsic  time  lags,  so  responses  to  a 
stressor  may  be  delayed.  Thus,  it  is 
important  to  distinguish  a  stressor's 
long-term  impacts  from  its  immediately 
visible  effects.  For  example,  visible 
changes  resulting  from  eutrophication  of 
aquatic  systems  (turbidity,  excessive 
macrophyte  growth,  population  decline) 
may  not  become  evident  for  many  years 
after  initial  increases  in  nutrient  levels. 

Considering  the  temporal  scale  of 
adverse  effects  leads  logically  to  a 
consideration  of  recovery.  Recovery  is 
the  rate  and  extent  of  return  of  a 
population  or  community  to  some 
aspect  of  its  condition  prior  to  a 
stressor's  introduction.  (While  this 
discussion  deals  with  recovery  as  a 
result  of  natural  processes,  risk 
mitigation  options  may  include 
restoration  activities  to  facilitate  or 
speed  up  the  recovery  process.)  Because 
ecosystems  are  dynamic  and,  even 
under  natural  conditions,  constantly 
changing  in  response  to  changes  in  the 
physical  environment  (e.g.,  weather, 
natural  disturbances)  or  other  factors,  it 
is  unrealistic  to  expect  that  a  system 
will  remain  static  at  some  level  or  return 
to  exactly  the  same  state  that  it  was 
before  it  was  disturbed  (Landis  et  al., 
1993).  Thus,  the  attributes  of  a 
"recovered"  system  should  be  carefully 
defined.  Examples  might  include 


productivity  declines  in  a  eutrophic 
system,  reestablishment  of  a  species  at 
a  particular  density,  species 
recolonization  of  a  damaged  habitat,  or 
the  restoration  of  health  of  diseased 
organisms.  The  Agency  considered  the 
recovery  rate  of  biological  communities 
in  streams  and  rivers  from  disturbances 
in  setting  exceedance  frequencies  for 
chemical  stressors  in  waste  effluents 
(U.S.  EPA,  1991). 

Recovery  can  be  evaluated  in  spite  of 
the  difficulty  in  predicting  events  in 
ecological  systems  (e.g.,  Niemi  et  al., 
1990).  For  example,  it  is  possible  to 
distinguish  changes  that  are  usually 
reversible  (e.g.,  stream  recovery  from 
sewage  effluent  discharge),  frequently 
irreversible  (e.g.,  establishment  of 
introduced  species),  and  always 
irreversible  (e.g.,  extinction).  Risk 
assessors  should  consider  the  potential 
irreversibility  of  significant  structural  or 
functional  changes  in  ecosystems  or 
ecosystem  components  when  evaluating 
adversity.  Physical  alterations  such  as 
deforestation  in  the  coastal  hills  of 
Venezuela  in  recent  history  and  in 
Britain  during  the  Neolithic  period,  for 
example,  changed  soil  structure  and 
seed  sources  such  that  forests  cannot 
easily  grow  again  (Fisher  and 
Woodmansee,  1994). 

The  relative  rate  of  recovery  can  also 
be  estimated.  For  instance,  fish 
populations  in  a  stream  are  likely  to 
recover  much  faster  from  exposure  to  a 
degradable  chemical  than  from  habitat 
alterations  resulting  from  stream 
channelization.  Risk  assessors  can  use 
knowledge  of  factors,  such  as  the 
temporal  scales  of  organisms'  life 
histories,  the  availability  of  adequate 
stock  for  recruitment,  and  the 
interspecific  and  trophic  dynamics  of 
the  populations,  in  evaluating  the 
relative  rates  of  recovery.  A  fisheries 
stock  or  forest  might  recover  in  decades, 
a  benthic  invertebrate  community  in 
years,  and  a  planktonic  community  in 
weeks  to  months. 

Risk  assessors  should  note  natural 
disturbance  patterns  when  evaluating 
the  likelihood  of  recovery'  from 
anthropogenic  stressors.  Alternatively,  if 
an  ecosystem  has  become  adapted  to  a 
disturbance  pattern,  it  may  be  affected 
when  the  disturbance  is  removed  (e.g.. 
fire-maintained  grasslands).  The  lack  of 
natural  analogs  makes  it  difficult  to 
predict  recovery  from  uniquely 
anthropogenic  stressors  (e.g.,  synthetic 
chemicals). 

Appendix  E  illustrates  how  the 
criteria  for  ecological  adversity  (nature 
and  intensity  of  effects,  spatial  and 
temporal  scales,  and  recovery)  might  be 
used  In  evaluating  two  cleanup  options 
for  a  marine  oil  spill.  This  example  also 


shows  that  recovery  of  a  system 
depends  not  only  on  how  quickly  a 
stressor  is  removed,  but  also  on  how  the 
cleanup  efforts  themselves  affect  the 
recovery. 

5.3.  Reporting  Risks 

When  risk  characterization  is 
complete,  risk  assessors  should  be  able 
to  estimate  ecological  risks,  indicate  the 
overall  degree  of  confidence  in  the  risk 
estimates,  cite  lines  of  evidence 
supporting  the  risk  estimates,  and 
interpret  the  adversity  of  ecological 
effects.  Usually  this  information  is 
included  in  a  risk  assessment  report 
(sometimes  referred  to  as  a  risk 
characterization  report  because  of  the 
integrative  nature  of  risk 
characterization).  While  the  breadth  of 
ecological  risk  assessment  precludes 
providing  a  detailed  outline  of  reporting 
elements,  the  risk  assessor  should 
consider  the  elements  listed  in  text  note 
5-8  when  preparing  a  risk  assessment 
report. 

Like  the  risk  assessment  itself,  a  risk 
assessment  report  may  be  brief  or 
extensive,  depending  on  the  nature  of 
and  the  resources  available  for  the 
assessment.  While  it  is  important  to 
address  the  elements  described  in  text 
note  5—8,  risk  assessors  should  judge  the 
level  of  detail  required.  The  report  need 
not  be  overly  complex  or  lengthy;  it  is 
most  important  that  the  information 
required  to  support  a  risk  management 
decision  be  presented  clearly  and 
concisely. 

To  facilitate  mutual  understanding,  it 
is  critical  that  the  risk  assessment 
results  are  properly  presented.  Agency 
policy  requires  that  risk 
characterizations  be  prepared  "in  a 
manner  that  is  clear,  transparent, 
reasonable,  and  consistent  with  other 
risk  characterizations  of  similar  scope 
prepared  across  programs  in  the 
Agency"  (U.S.  EPA.  1995b).  Ways  to 
achieve  such  characteristics  are 
described  in  text  note  5-9. 

After  the  risk  assessment  report  is 
prepared,  the  results  are  discussed  with 
risk  managers.  Section  6  provides 
information  on  communication  between 
risk  assessors  and  risk  managers, 
describes  the  use  of  the  risk  assessment 
in  a  risk  management  context,  and 
briefly  discusses  communication  of  risk 
assessment  results  from  risk  managers  to 
interested  parties  and  the  general 
public. 

6  Relating  Fcnineical  Information  to 
Risk  Management  Decisions 

After  characterizing  risks  and 
preparing  a  risk  assessment  report 
(section  5),  risk  assessors  discuss  the 
results  with  risk  managers  (figure  5-1). 
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Risk  managers  use  risk  assessment 
results,  along  with  other  factors  (e.g.. 
economic  or  legal  concerns),  in  making 
risk  management  decisions  and  as  a 
basis  for  communicating  risks  to 
interested  parties  and  the  general 
public. 

Mutual  understanding  between  risk 
assessors  and  risk  managers  regarding 
risk  assessment  results  can  be  facilitated 
if  the  questions  listed  in  text  note  6-1 
are  addressed.  Risk  managers  need  to 
know  the  major  risks  to  assessment 
endpoints  and  have  an  idea  of  whether 
the  conclusions  are  supported  by  a  large 
body  of  data  or  if  there  are  significant 
data  gaps.  Insufficient  resources,  lack  of 
consensus,  or  other  factors  may 
preclude  preparation  of  a  detailed  and 
well-documented  risk  characterization. 
If  this  is  the  case,  the  risk  assessor 
should  clearly  articulate  any  issues, 
obstacles,  and  correctable  deficiencies 
for  the  risk  manager's  consideration. 

In  making  decisions  regarding 
ecological  risks,  risk  managers  consider 
other  information,  such  as  social, 
economic,  political,  or  legal  issues  in 
combination  with  risk  assessment 
results.  For  example,  the  risk 
assessment  results  may  be  used  as  part 
of  an  ecological  cost-bienefit  analysis, 
which  may  require  translating  resources 
(identified  through  the  assessment 
endpoints)  into  monetary  values. 
Traditional  economic  considerations 
may  only  partially  address  changes  in 
ecological  resources  that  are  not 
considered  commodities, 
intergenerational  resource  values,  or 
issues  of  long-term  or  irreversible  effects 
(U.S.  EPA.  1995a;  Costanza  et  al..  1997); 
however,  they  may  provide  a  means  of 
comparing  the  results  of  the  risk 
assessment  in  commensurate  units  such 
as  costs.  Risk  managers  may  also 
consider  alternative  strategies  for 
reducing  risks,  such  as  risk  mitigation 
options  or  substitutions  based  on 
relative  risk  comparisons.  For  example, 
risk  mitigation  techniques,  such  as 
buffer  strips  or  lower  field  application 
rates,  can  be  used  to  reduce  the 
exposure  (and  risk)  of  a  pesticide. 
Further,  by  comparing  the  risk  of  a  new 
pesticide  to  other  pesticides  currently  in 
use  during  the  registration  process, 
lower  overall  risk  may  result.  Finally, 
risk  managers  consider  and  incorporate 
pubhc  opinion  and  political  demands 
into  their  decisions.  Collectively,  these 
other  factors  may  render  very  high  risks 
acceptable  or  very  low  risks 
unacceptable. 

Risk  characterization  provides  the 
basis  for  communicating  ecological  risks 
to  interested  parties  and  the  general 
public.  This  task  is  usually  the 
responsibility  of  risk  managers,  but  it 


may  be  shared  with  risk  assessors. 
Although  the  final  risk  assessment 
document  (including  its  risk 
characterization  sections)  can  be  made 
available  to  the  public,  the  risk 
communication  process  is  best  served 
by  tailoring  information  to  a  particular 
audience.  Irrespective  of  the  specific 
format,  it  is  important  to  clearly 
describe  the  ecological  resources  at  risk, 
their  value,  and  the  monetary  and  other 
costs  of  protecting  (and  failing  to 
protect)  the  resources  (U.S.  EPA.  1995a). 

Managers  should  clearly  describe  the 
sources  and  causes  of  risks  and  the 
potential  adversity  of  the  risks  (e.g., 
nature  and  intensity,  spatial  and 
temporal  scale,  and  recovery  potential). 
The  degree  of  confidence  in  the  risk 
assessment,  the  rationale  for  the  risk     * 
management  decision,  and  the  options 
for  reducing  risk  are  also  important 
(U.S.  EPA.  1995a).  Other  risk 
communication  considerations  are 
provided  in  text  note  6-2. 

Along  with  discussions  of  risk  and 
communications  with  the  public,  it  is 
important  for  risk  managers  to  consider 
whether  additional  follow-on  activities 
are  required.  Depending  on  the 
importance  of  the  assessment, 
confidence  in  its  results,  and  available 
resources,  it  may  be  advisable  to 
conduct  another  iteration  of  the  risk 
assessment  (starting  with  problem 
formulation  or  analysis)  in  order  to 
support  a  final  management  decision. 
Another  option  is  to  proceed  with  the 
decision,  implement  the  selected 
management  alternative,  and  develop  a 
monitoring  plan  to  evaluate  the  results 
(see  section  1).  If  the  decision  is  to 
mitigate  risks  through  exposure 
reduction,  for  example,  monitoring 
could  help  determine  whether  the 
desired  reduction  in  exposure  (and 
effects)  is  achieved. 

7.  Text  Notes 

Text  Note  1-1.  Related  Terminology 

The  following  terms  overlap  to 
varying  degrees  with  the  concept  of 
ecological  risk  assessment  used  in  these 
Guidelines  (see  Appendix  B  for 
definitions): 

•  Hazard  assessment 

•  Comparative  risk  assessment 

•  Cumulative  ecological  risk 
assessment 

•  Environmental  impact  statement 

Text  Note  1-2.  Flexibility  of  the 
Framework  Diagram 

The  framework  process  (figure  1-1)  is 
a  general  representation  of  a  complex 
and  varied  group  of  assessments.  This 
diagram  represents  a  flexible  process,  as 
illustrated  by  the  examples  below. 


•  In  problem  formulation,  an 
assessment  may  begin  with  a 
consideration  of  endpoints.  stressors,  or 
ecological  effects.  Problem  formulation 
is  generally  interactive  and  iterative,  not 
linear. 

•  In  the  analysis  phase, 
characterization  of  exposure  and  effects 
frequently  become  intertwined,  as  when 
an  initial  exposure  leads  to  a  cascade  of 
additional  exposures  and  secondary 
effects.  The  analysis  phase  should  foster 
an  understanding  of  these  complex 
relationship|. 

•  Analysis  and  risk  characterization 
are  shown  as  separate  phases.  However, 
some  models  may  combine  the  analysis 
of  exposure  and  effects  data  with  the 
integration  of  these  data  that  occurs  in 
risk  characterization. 

Text  Note  2-1.  Who  Are  Risk  Managers? 

Risk  managers  are  individuals  and 
organizations  who  have  the 
responsibility,  or  have  the  authority  to 
take  action  or  require  action,  to  mitigate 
an  identified  risk.  The  expression  "risk 
manager"  is  often  used  to  represent  a 
decision  maker  in  agencies  such  as  EPA 
or  State  environmental  offices  who  has 
legal  authority  to  protect  or  manage  a 
resource.  However,  risk  managers  may 
include  a  diverse  group  of  interested 
parties  who  also  have  the  ability  to  take 
action  to  reduce  or  mitigate  risk.  In 
situations  where  a  complex  of 
ecosystem  values  (e.g..  watershed 
resources)  is  at  risk  from  multiple 
stressors,  and  management  will  be 
implemented  through  community 
action,  these  groups  may  function  as 
risk  management  teams.  Risk 
management  teams  may  include 
decision  officials  in  Federal,  State,  local, 
and  tribal  governments;  commercial, 
industrial,  and  private  organizations; 
leaders  of  constituency  groups:  and 
other  sectors  of  the  public  such  as 
property  owners.  For  additional  insights 
on  risk  management  and  manager  roles. 
see  text  notes  2-3  and  2—4. 

Text  Note  2-2.  Who  Are  Risk  Assessors? 

Risk  assessors  are  a  diverse  group  of 
professionals  who  bring  a  needed 
expertise  to  a  risk  assessment  team. 
When  a  specific  risk  assessment  process 
is  well  defined  through  regulations  and 
guidance,  one  trained  individual  may  be 
able  to  complete  a  risk  assessment  given 
sufficient  information  (e.g., 
premanufacture  notice  of  a  chemical). 
However,  for  complex  risk  assessments, 
one  individual  can  rarely  provide  the 
necessary  breadth  of  expertise.  Every 
risk  assessment  team  should  include  at 
least  one  professional  who  is 
knowledgeable  and  experienced  in 
using  the  risk  assessment  process.  Other 
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team  members  bring  specific  expertise 
relevant  to  the  locations,  stressors, 
ecosystems,  scientific  issues,  and  other 
expertise  as  needed,  depending  on  the 
type  of  assessment. 

Text  Note  2-3.  Who  Are  Interested 
Parties^ 

Interested  parties  (cornnioniy  i.alled 
"stakeholders")  may  include  Federal, 
State,  tribal,  and  municipal 
governments,  industrial  leaders, 
environmental  groups,  small-business 
owTiers,  landowners,  and  other 
segments  of  sotnety  concerned  about  an 
environmental  issue  at  hand  or 
attempting  to  influence  risk 
management  decisions.  Their 
involvement,  particularly  during 
management  goal  development,  may  be 
key  to  successful  implementation  of 
management  plans  since 
implemenlaticn  is  more  likely  to  occur 
when  backed  by  consensus.  Large 
diverse  groups  may  require  trained 
facilitators  and  consensus-building 
techniques  to  reach  agreement. 

In  some  cases,  interested  parties  may 
provide  important  information  to  risk 
assessors.  Local  knowledge,  particularly 
in  rural  communities,  and  traditional 
knowledge  of  native  peoples  can 
provide  valuable  insights  about 
ecological  characteristics  of  a  place,  past 
conditions,  and  current  changes.  This 
knowledge  should  be  considered  when 
assessing  available  information  during 
problem  formulation  (see  section  3.2). 

The  context  of  involvement  by 
interested  parties  can  vary  widely  and 
may  or  may  not  be  appropriate  for  a 
particular  risk  assessment   interested 
parties  may  be  limited  to  providing 
input  to  goal  development,  or  they  may 
become  risk  managers,  depending  on 
the  degree  to  which  they  can  take  action 
to  manage  risk  and  the  regulatory 
context  of  the  decision.  When  and  how 
interested  parties  influence  risk 
assessments  and  risk  management  are 
areas  of  current  discussion  (NRC,  1996). 
See  additional  information  in  text  note 
2-1  and  section  2.1. 

Text  Note  2-4.  Questions  Addressed  by 
Risk  Managers  and  Risk  Assessors 

Questions  Pnncipally  for  Risk 
.Managers  to  .Answer 

What  is  the  nature  of  the  problem  and 
the  best  scale  for  the  assessment  :* 

What  are  the  management  goals  and 
decisions  needed,  and  how  will  risk 
assessment  help? 

What  are  the  ecological  values  (e.g., 
entities  and  ecosystem  characteristics) 
of  concern? 

What  arelhe  policy  considerations 
(law,  corporate  stewardship,  societal 


concerns,  envirorunental  justice, 
intergenerational  equity)? 

What  precedents  are  set  by  similar 
risk  assessments  and  previous 
decisions? 

What  is  the  context  of  the  assessment 
(e.g.,  industrial  site,  national  park)? 

What  resources  (e.g.,  personnel,  time, 
money)  are  available? 

What  level  of  uncertainty  is 
acceptable' 

Questioas  Principally  for  Risk 
.\ssessors  to  .\nswer 

What  is  the  scale  of  the  risk 
assessment? 

What  are  the  critical  ecological 
endpoints  and  ecosystem  and  receptor 
characteristics? 

How  likely  is  recovery,  and  how  long 
will  it  take? 

What  is  the  nature  of  the  problem: 
Past,  present,  future? 

What  is  our  state  of  knowledge  of  the 
problem? 

What  data  and  data  analyses  are 
available  and  appropriate? 

What  are  the  potential  constraints 
(e.g.,  limits  on  expertise,  time, 
availability  of  methods  and  data)? 

Text  Note  2-5.  Sustainability  as  a 
Management  Goal 

To  sustain  is  to  keep  in  existence, 
maintain,  or  prolong.  Sustainability  is 
used  as  a  management  goal  in  a  variety 
of  settings  (see  U.S.  EPA.  1995a). 
Sustainability  and  other  concepts  such 
as  biotic  or  community  integrity  may  be 
very  useful  as  guiding  principles  for 
management  goals.  However,  in  each 
case  these  principles  should  be 
explicitly  defined  and  interpreted  for  a 
place  to  support  a  risk  assessment.  To 
do  this,  key  questions  need  to  be 
addressed:  What  does  sustainability  or 
integrity  mean  for  the  particular 
ecosystem?  What  must  be  protected  to 
meet  sustainable  goals  or  system 
integrity?  Which  ecological  resources 
and  processes  are  to  be  sustained  and 
why?  How  will  we  know  we  have 
achieved  it?  Answers  to  these  questions 
serve  to  clarify  the  goals  for  a  particular 
ecosystem.  Concepts  like  sustainability 
and  integrity  do  not  meet  the  criteria  for 
an  assessment  endpoint  (see  section 
3.3.2). 

Text  Note  2-6.  Management  Goals  for 
Waquoit  Bay 

A  key  challenge  for  risk  assessors 
when  dealing  with  a  general 
management  goal  is  interpreting  the  goal 
for  a  risk  assessment.  This  can  be  done 
by  generating  a  set  of  management 
objectives  that  represent  what  must  be 
achieved  in  a  particular  ecosystem  in 
order  for  the  goal  to  be  met.  An  example 


of  this  process  was  developed  in  the 
Waquoit  Bay  watershed  risk  assessment 
(U.S.  EPA,  1996b). 

Waquoit  Bay  is  a  small  estuary  on 
Cape  Cod  showing  signs  of  degradation, 
including  loss  of  eelgrass,  fish,  and 
shellfish  and  an  increase  in  macroalgae 
mats  and  fish  kills.  The  management 
goal  for  Waquoit  Bay  was  established 
through  public  meetings,  preexisting 
goals  from  local  organizations,  and  State 
and  Federal  regulations: 

Reestablish  and  maintain  water 
quality  and  habitat  conditions  in 
Waquoit  Bay  and  associated  freshwater 
rivers  and  ponds  to  (1)  support  diverse 
self-sustaining  commercial,  recreational, 
and  native  fish  and  shellfish 
populations  and  (2)  reverse  ongoing 
degradation  of  ecological  resources  in 
the  watershed. 

To  interpret  this  goal  for  the  risk 
assessment,  it  was  converted  into  10 
management  objectives  that  defined 
what  must  be  true  in  the  watershed  for 
the  goal  to  be  achieved  and  provide  the 
foundation  for  management  decisions. 
The  management  objectives  are: 

•  Reduce  or  eliminate  hypoxic  or 
anoxic  events. 

•  Prevent  toxic  levels  of 
contamination  in  water,  sediments,  and 
biota. 

•  Restore  and  maintain  self- 
sustaining  native  fish  populations  and 
their  habitat. 

•  Reestablish  viable  eelgrass  beds  and 
associated  aquatic  communities  in  the 
bay. 

•  Reestablish  a  self-sustaining  scallop 
population  in  the  bay  that  can  support 

a  viable  sport  fishery. 

•  Protect  shellfish  beds  from  bacterial 
contamination  that  results  in  closures. 

•  Reduce  or  eliminate  nuisance 
macroalgal  growth. 

•  Prevent  eutrophication  of  rivers  and 
ponds. 

•  Maintain  diversity  of  native  biotic 
communities. 

•  Maintain  diversity  of  water- 
dependent  wildlife. 

From  these  objectives,  eight  ecological 
entities  and  their  attributes  in  the  bay 
were  selected  as  assessment  endpoints 
(see  section  3.3.2)  to  best  represent  the 
management  goals  and  objectives,  one  of 
which  is  areal  extent  and  patch  size  of 
eelgrass  beds.  Eelgrass  was  selected 
because  (1)  scallops  and  other  benthic 
organisms  and  juvenile  finfish  depend 
directly  on  eelgrass  beds  for  survival,  (2) 
eelgrass  is  highly  sensitive  to  excess 
macroalgal  growth,  and  (3)  abundant 
eelgrass  represents  a  healthy  bay  to 
human  users. 
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Tex:  .Soif  J       iXnrJt  i^  inf  L'lijfmice 
Between  a  Management  Goal  and 
S4anagement  Decision? 

Management  goals  are  desired 
characteristics  of  ecological  values  that 
the  public  wants  to  protect.  Clean  water, 
protection  of  endangered  species, 
maintenance  of  ecological  integrity, 
clear  mountain  views,  and  fishing 
opportunities  are  all  possible 
management  goals.  Management 
decisions  determine  the  means  to 
achieve  the  end  goal.  For  mstance.  a 
goal  may  be  "fishable.  swlmmable" 
waters.  The  management  options  under 
consideration  to  achieve  that  goal  may 
include  increasing  enforcement  of 
point-source  discharges,  restonng  fish 
habitat,  designing  alternative  sewage 
treatment  facilities,  or  implementing  all 
of  the  above. 

Text  Note  2-8  Tiers  and  Iteration: 
When  Is  a  Risk  Assessment  Done? 

Risk  assessments  range  from  very 
simple  to  complex  and  resource 
demanding.  How  is  it  possible  to  decide 
the  level  of  effort?  How  many  times 
should  the  risk  assessor  revisit  data  and 
assessment  issues?  When  is  the  risk 
assessment  done' 

Many  of  these  questions  can  be 
addressed  by  designing  a  set  of  tiered 
asaesaments.  These  are  preplanned  and 
prescribed  sets  of  risk  assessments  of 
progressive  data  and  resource  intensity. 
The  outcome  of  a  given  tier  is  to  either 
make  a  management  decision,  of^en 
based  on  decision  criteria,  or  continue 
to  the  next  level  of  effort.  Many  risk 
assessors  and  public  and  private 
organizations  use  this  approach  (e.g.. 
see  Gaudet.  1994;  European 
Community.  1993;  Cowan  et  al..  1995; 
Baker  et  al  .  1904;  Urban  and  Cook. 
1966;  Lynch  et  al  .  1994) 

An  iteration  is  an  unpreschbed 
reevaluation  of  information  that  may 
occur  at  any  time  during  a  risk 
asMsamant.  including  tiered 
assessments  It  is  done  in  response  to  an 
identified  need,  new  information,  or 
questions  raised  while  conducting  an 
asaesament.  As  such,  iteration  is  a 
normal  characteristic  of  nsk 
Mseaaments  but  is  not  a  formal  planned 
stop.  An  iteration  may  include  redoing 
the  risk  asaesavient  with  new 
assumptions  and  new  data. 

Setting  up  tiered  assessments  and 
decision  criteria  may  reduce  the  need 
for  iteration  Up-front  planning  and 
car«ful  development  of  problem 
formulation  will  also  reduce  the  need 
for  revisiting  data,  assumptions,  and 
models.  However,  there  are  no  rules  to 
dictate  how  many  iterations  will  be 
necessary  to  answer  management 


questions  or  ensure  scientific  validity.  A 
nsk  assessment  can  be  considered 
complete  when  risk  managers  have 
sufficient  information  and  confidence  in 
the  results  of  the  risk  assessment  to 
make  a  decision  they  can  defend. 

Text  Note  2-9.  Questions  To  Ask  About 
Scope  and  Complexity 

U  this  risk  asaesament  mandated, 
required  by  a  court  decision,  or 
providing  guidance  to  a  community? 

Will  decisions  be  based  on 
assessments  of  a  small  area  evaluated  in 
depth  or  a  large-scale  area  in  less  detail? 

What  are  the  spatial  and  temporal 
boundaries  of  the  problem? 

What  information  is  already  available 
compared  to  what  is  needed? 

How  much  time  can  be  taken,  and 
how  many  resources  are  available? 

What  practicalities  constrain  data 
collection? 

Is  a  tiered  approach  an  option? 

Te.Yf  Note  3-1  Avoiding  Potential 
Shortcomings  Through  Problem 
Formulation 

The  importance  of  problem 
formulation  has  been  shown  repeatedly 
in  the  Agency's  analysis  of  ecological 
risk  assessment  case  studies  and  in 
interactions  with  senior  EPA  managers 
and  regional  risk  assessors  (U.S.  EPA, 
1993b,  1994e)  Shortcomings 
consistently  identified  in  the  case 
studies  include  (1)  absence  of  clearly 
defined  goals.  (2)  endpoints  that  are 
ambiguous  and  difficult  to  define  and 
measure,  and  (3)  failure  to  identify 
important  risks.  These  and  other 
shortcomings  can  be  avoided  through 
rigorous  development  of  the  products  of 
problem  formulation  as  described  in 
this  section  of  the  Guidelines 

Text  Note  3-2.  Uncertainty  in  Problem 
Formulation 

Throughout  problem  formulation,  risk 
assessors  consider  what  is  known  and 
not  kno%vn  about  a  problem  and  its 
setting  Each  product  of  pr^wmr 
formulation  rontains  unct^rtmniv    I  hf 
explicit  tr>'«<nn'nt  of  uncertainty  dunn)i! 
probiam  formulation  is  particularly 
important  because  it  will  have 
repercussioas  throughout  the  remainder 
of  the  assessment  Uncertainty  is 
discussed  in  section  3.4  (Coaceptuai 
Models). 

Text  Note  3-3  Initiating  a  Misk 
Assessment  What  s  Different  When 
Stressors.  Effects,  or  Values  Dnve  the 
Process? 

The  reasons  for  initiating  a  risk 
assessment  influence  when  risk 
assessors  generate  products  in  problem 
formulation.  When  the  assessment  is 


initiated  because  of  concerns  about 
stressors,  risk  assessors  use  what  is 
known  about  the  stressor  and  its  source 
to  focus  the  assessment.  Objectives  for 
the  assessment  are  based  on 
determining  how  the  stressor  is  likely  to 
come  in  contact  with  and  affect  possible 
receptors.  This  information  forms  the 
basis  for  developing  fonceptuai  models 
and  selecting  assessment  endpoints 
When  an  observed  t»fTf»<  !  is  the  basis  for 
initiating  the  assessment,  endpoints  are 
normally  est  ihiished  first   Frequently, 
the  affected  m  cilo>jic.al  entities  and  their 
response  form  the  basis  for  defining 
assessment  endpoints  (.oals  for 
protecting  the  assessment  endpoints  are 
then  estabhshed.  which  support  the 
development  of  conceptual  models  The 
models  aid  in  the  identification  of  the 
most  likely  stressortsl   Value-initiated 
risk  assessments  are  driven  by  goals  for 
the  ecological  values  of  concern  These 
values  might  involve  ecological  entities 
such  as  species,  communities. 
ecosystems,  or  places  Ba.sed  on  these 
goals,  assessment  endpoints  are  selected 
first  to  serve  as  an  intor{.)rwtation  of  the 
goals.  Once  selected,  the  endfxiints 
provide  the  basis  for  identifying  an 
array  of  stressors  that  may  be 
influencing  the  assessment  endpoints 
and  describing  the  diversity  of  potential 
effects.  T^is  infonnation  is  then 
captured  in  the  conceptual  model(s). 

Text  Note  3-4.  Assessing  Available 
Information   Questions  to  Ask 
Concerning  Source.  Stressor,  and 
Exposure  Character] sties.  Ecosystem 

Charartfnstii's.  and  Effects  Idenved  in 
part  fmrn  tiornthfuisc  and  Bn^wn,  1994) 

Sm^trcn  and  Streaer  Ckaracteristics 

•  What  IS  the  soiiri:H'  Is  it 
anlhropoytmu    natural    point  source,  or 
diffuse  ntxi point ' 

•  What  type  of  stressor  is  it   chemical, 
physical,  or  biolo^i <.«]'' 

•  What  is  the  intensify  of  the  stressor 
(e.g..  the  d<x»M  or  >  orcentration  of  a 
cheraicaJ   the  magnitude  or  extent  of 
physical  disruption,  the  density  or 
populatMKi  size  of  a  b(oiogK:al  stressor)' 

•  What  IS  the  mode  of  adion''  How 
does  the  stres.sc>f  act  on  organisms  or 
(^.osvsteni  hinc  tions' 

Kxywrc  (Tfcfclei  iatics 

•  With  what  frequency  does  a  stressor 
event  tx:cur  (e.g..  is  it  isolated,  episodic, 
or  continvifHiS.  is  it  siit>)e<;t  to  natural 
daily,  seasonal   or  annual  penodicity)? 

•  What  IS  Its  duration'  How  long  does 
it  persist  in  the  environment  (eg.  for 
chemical,  what  is  its  half-life,  does  it 
bioeccumulate,  for  physical,  is  habitat 
alteration  sufficient  to  prevent  recovery; 
for  biologic;al,  will  it  reproduce  and 
proliferate)? 
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•  What  IS  the  timing  of  exposure''' 
When  does  it  o>  cur  m  relation  to  critical 
organism  life  (  vcles  or  ecosystem  events 
(e.g  ,  reproduction,  lake  overturn)' 

•  What  IS  the  spatial  scale  of 
exposure'  Is  the  extent  or  influence  of 
the  stressor  local,  regional,  global. 
habitat-specific,  or  ecosystemwide' 

•  What  is  the  distribution'  How  does 
the  stressor  move  through  the 
environment  (eg  .  for  chemical,  fate  and 
transport;  for  physical,  movement  of 
physical  structures;  for  biological,  life- 
historv  dispersal  characteristics)? 

Ecosystems  Potentially  at  Risk 

•  What  are  the  geographic 
boundaries'  How  do  fhev  relate  to 
functional  characteristics  of  the 
ecosystem' 

•  What  are  the  key  abiotic  factors 
influencing  the  ecosystem  (e.g.,  climatic 
factors,  geology,  hydrology,  soil  type, 
water  Quality)' 

•  Where  and  how  are  functional 
characteristics  driving  the  ecosystem 
(eg,  energy  source  and  processing, 
nutnent  cycling)' 

•  What  are  the  structural 
characteristics  of  the  ecosystem  (e.g.. 
species  number  and  abundance,  trophic 
rf'lationships)' 

•  What  habitat  types  are  present? 

•  How  do  these  characteristics 
influence  the  susceptibility  (sensitivity 
and  likelihood  of  exposure)  of  the 
ecosystem  to  the  stressor(s)' 

•  Are  there  unique  features  that  are 
particularly  valued  (e.g.,  the  last 
representative  of  an  ecosystem  type)' 

•  What  IS  the  landscape  context 
within  which  the  ecosystem  occurs? 

Ecological  Effects 

•  What  are  the  type  and  extent  of 
available  ecological  effects  information 
(eg,,  field  surveys,  laboratory  tests,  or 
structure-activity  relationships)? 

•  Given  the  nature  of  the  stressor  (if 
known),  which  effects  are  expected  to 
be  elicited  by  the  stressor' 

•  Under  what  cirt:umstances  will 
effects  occur? 

Text  Note  3-5  Salmon  and 
Hydropower:  Salmon  as  the  Basis  for  an 
.Assessment  End  point 

A  hvdroelectnc  dam  is  to  be  built  on 
a  river  in  the  Pacific  Northwest  where 
anadromous  fish  such  as  salmon  spawn. 
Assessment  endpoints  should  be 
selected  to  assess  potential  ecological 
nsk.  Of  the  anadromous  fish,  salmon 
that  spawn  in  the  river  are  an 


appropriate  choice  because  they  meet 
the  criteria  for  good  assessment 
endpoints  Salmon  fry  and  adults  are 
important  food  sources  for  a  multitude 
of  aquatic  and  terrestnal  species  and  are 
major  predators  of  aquatic  invertebrates 
(e<.:ological  relevance)  Salmon  are 
sensitive  to  changes  in  sedimentation 
and  substrate  pebble  size,  require 
quality  cold-water  habitats,  and  have 
difficulty  climbing  fish  ladders. 
Hydroelectric  dams  represent 
significant,  and  normally  fatal,  habitat 
alteration  and  physical  obstacles  to 
successful  salmon  breeding  and  fry 
survival  (susceptibility)  P'inally,  salmor. 
support  a  large  commercial  fishery, 
some  species  are  endangered,  and  they 
have  ceremonial  importance  and  are  key 
food  sources  for  Native  Americans 
(relevance  to  management  goals) 
"Salmon  reproduction  and  population 
recruitment"  is  a  good  assessment 
endpoint  for  this  risk  assessment   In 
addition,  if  salmon  populations  are 
protected,  other  anadromous  fish 
populations  are  likely  to  be  protected  as 
well.  However,  one  assessment 
endpoint  can  rarely  provide  the  basis  for 
a  nsk  assessment  of  complex 
ecosystems  These  are  better  represented 
by  a  set  of  assessment  endpoints. 

Text  .\'ote  3-6  Cascading  .Adverse 
Effects:  Primary  (Direct/  and  Secondary 
(indirect  I 

The  interrelationships  among  entities 
and  processes  in  ecosystems  foster  a 
potential  for  cascading  effects  as  one 
population,  species,  process,  or  other 
entity  in  the  ecosystem  is  altered,  other 
entities  are  affected  as  well  Primary  ,  or 
direct,  effects  occur  when  a  stressor  acts 
directly  on  the  assessment  endpoint  and 
causes  an  adverse  response  Secondary. 
or  indirect,  effects  occur  when  the 
entity's  response  becomes  a  stressor  to 
another  entity.  Secondary  effects  are 
often  a  series  of  effects  among  a 
diversity  of  organisms  and  processes 
that  cascade  through  the  ecosystem  For 
example,  application  of  an  herbicide  on 
a  wet  meadow  results  in  direct  toxicity 
to  plants.  Death  of  the  wetland  plants 
leads  to  secondary  effects  such  as  loss 
of  feeding  habitat  for  ducks,  breeding 
habitat  for  red-winged  blackbirds, 
alteration  of  wetland  hydrology  that 
changes  spawning  habitat  for  fish,  and 
so  forth. 

Text  Note  3-7.  Identifying  Susceptibih'ty 

Often  it  is  possible  to  identify 
ecological  entities  most  Ukely  to  be 


susceptible  to  a  stressor.  However,  in 
some  cases  where  stressors  are  not 
known  at  the  initiation  of  a  risk 
assessment,  or  specific  effects  have  not 
been  identified,  the  most  susceptible 
entities  may  not  be  known.  Where  this 
occurs,  professional  judgment  may  be 
required  to  make  initial  selections  of 
potential  endpoints. 

Once  done,  available  infonnation  on 
potential  stressors  in  the  system  can  be 
evaluated  to  determine  which  of  the 
endpoints  are  most  likely  susceptible  to 
identified  stressors.  If  an  assessment 
endpoint  is  selected  for  a  risk 
assessment  that  dii^ctly  supports 
management  goals  and  is  ultimately 
found  not  susceptible  to  stressors  in  the 
system,  then  a  conclusion  of  no  risk  is 
appropriate.  However,  where  there  are 
multiple  possible  assessment  endpoints 
that  address  management  goals  and  only 
some  of  those  are  susceptible  to  a 
stressor,  the  susceptible  endpoints 
should  be  selected.  If  the  susceptible 
endpoints  are  not  initially  selected  for 
an  assessment,  an  additional  iteration  of 
the  nsk  assessment  with  alternative 
assessment  endpoints  may  be  needed  to 
determine  risk. 

Text  Note  3-8.  Sensitivity  and 
Secondary  Effects:  The  Mussel-Fish 
Connection 

Native  freshwater  mussels  are 
endangered  in  many  streams. 
Management  efforts  have  focused  on 
maintaining  suitable  habitat  for  mussels 
because  habitat  loss  has  been 
considered  the  greatest  threat  to  this 
group  However,  larval  unionid  mussels 
must  attach  to  the  gills  of  a  fish  host  for 
one  month  during  development.  Each 
species  of  mussel  must  attach  to  a 
particular  host  species  of  fish.  In 
situations  where  the  fish  community 
has  been  changed,  perhaps  due  to 
stressors  to  which  mussels  are 
insensitive  the  host  fish  may  no  longer 
be  avaiiabie  Mussel  larvae  will  die 
before  reaching  maturity  as  a  result. 
Regardless  of  how  well  managers  restore 
mussel  habitat,  mussels  will  be  lost 
from  this  system  unless  the  fish 
community  is  restored.  In  this  case,  risk 
IS  caused  by  the  absence  of  exposure  to 
a  critical  resource 

Text  Note  3-9.  Examples  of 
Management  Goals  and  Assessment 

Endpoints 


't.H'll, 
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^^ase 


Regulatory  context/managefT>«nt  goal 


Assessment  endpotnt 


Assessing  Risks  of  New  Chemical 
Under  Toxic  Substances  Control  Act 
(Lynch  et  al..  1994). 

Speaal  Review  of  Granular  Cartxjturan 
Based  on  Adverse  Effects  on  Birds 
(Houseknecht.  1993) 

Modeling  Future  Losses  of  Bottomland 
Forest  Wetlands  (Brody  et  al..  1993). 


Pest  Risk  Assessment  on  Importation  of 
Logs  From  Chile  (USDA.  1993) 

Baird  and  McGuire  Superfund  Srte  (ter- 
restrial component)  (Burmaster  et  al . 
1991;  Callahan  et  al .  1991.  Menzie 
el  al.,  1992) 

Waquo«t  Bay  Estuary  Watershed  Risk 
Assessment  (U.S  EPA.  1996b). 


Protect  "the  environment"  from  "an  unreasonatHe  nsk  of  ir>- 
jury"  (TSCA  §2(b)[1l  and  (2]).  protect  the  aquatic  environ- 
ment Goal  was  to  exceed  a  concentration  of  corK»m  on 
rx)  more  than  20  days  a  year 

Prevent unreasonable  adverse  effects  on  the  envn 

ronment"  (FIFRA  §§|c)(5]  and  3(cll6]).  using  cost-benefit 
considerations  GocU  was  to  have  no  regularly  repeated 
bird  kilts 

National  Environment  Potcy  Act  may  apply  to  envirofv 
mental  impact  of  new  levee  construction,  also  Claan 
Water  Act  §404 

Assessment  was  done  to  help  provide  a  basis  lor  any  nec- 
essary regulation  of  the  importation  of  timt)er  and  timber 
products  »ito  the  Unrted  States 

ProtectKxi  of  the  environment  (CERCLA/SARA)  „ 


Clean  Water  Act — wetlands  protection,  water  quality  cri- 
teria— pesticides.  erx)ar>gerad  species  NatKx^al  Estuanne 
Research  Reserve.  Massachusetts.  Area  of  Cntical  Envi- 
ronment Concern.  Goal  was  to  reestablish  and  maintain 
water  quaMy  and  habrtat  condtiions  to  support  diverse 
seif-sustaming  commercial,  reaeationai.  and  native  fish, 
water-dapertdent  wMhfe,  and  shenfsh  and  to  reverse  orv 
gomg  degradation. 


Survival,   growth,   and  reproduction  of 
fish,  aquatic  irwertebrates,  arxj  aigae. 


Individual  bird  survival. 


(1)  Forest  community  structure  and 
haMat  vaiiM  to  wikfltfe  species 

(2)  Spedes  composition  of  wikjtife  com- 
munity 

Survrval  and  growth  o!  tree  species  in 
the  western  United  States 

(1)  Survival  of  soil  invertebrates 

(2)  Survival  and  reproduction  of  song 
turds 

(1)  Estuanne  eeigrass  -.aDi'a:  abun- 
dance and  distnbution 

(2)  Estuarine  !ish  speaes  otversi'v  and 
abundance 

(3)  Freshwater  porxJ  benthic  inverte- 
brate species  dnrersity  and  abun- 
dance 


Text  Note  3-10.  Common  Problems  in 
Selecting  Assessment  Endpoints 

•  Endpoint  is  a  goal  (e.g..  maintain 
and  restore  endemic  populations). 

•  Endpoint  is  vague  (e.g..  estuarine 
integrity  instead  of  eeigrass  abundance 
and  distribution). 

•  Ecological  entity  is  better  as  a 
measure  (e.g..  emergence  of  midges  can 
be  used  to  evaluate  an  assessment 
endpoint  for  flsh  feeding  behavior). 

•  Ecological  entity  may  not  be  as 
sensitive  to  the  stressor  (e.g..  catfish 
versus  salmon  for  sedimentation). 

•  Ecological  entity  is  not  exposed  to 
the  stressor  (e.g..  using  insectivorous 
birds  for  avian  risk  of  pesticide 
application  to  seeds). 

•  Ecological  entities  are  irrelevant  to 
the  assessment  (e.g..  lake  fish  in  salmon 
stream). 

•  Importance  of  a  species  or  attributes 
of  an  ecosystem  are  not  fully  considered 
(e.g..  mussel-fish  connection,  see  text 
note  3-8). 

•  Attribute  is  not  sufficiently 
sensitive  for  detecting  important  effects 
(e.g.,  survival  compared  with 
recruitment  for  endangered  species). 

Text  Note  3-11.  What  Are  the  Benefits 
of  Developing  Conceptual  Models^ 

•  The  process  of  creating  a 
conceptual  model  is  a  powerful  learning 
tool. 

•  Conceptual  models  are  easily 
modified  as  knowledge  increases. 

•  Conceptual  models  highlight  wh8> 
is  known  and  not  known  and  can  be 
used  to  plan  future  work. 


•  Conceptual  models  can  be  a 
powerful  communication  tool.  They 
provide  an  explicit  expression  of  the 
assumptions  and  understanding  of  a 
system  for  others  to  evaluate. 

•  Conceptual  models  provide  a 
framework  for  prediction  and  are  the 
template  for  generating  more  risk 
hypotheses. 

Text  Note  3-12  What  Are  Risk 
Hypotheses,  and  Why  Are  They 
Important? 

Risk  hypotheses  are  proposed  answers 
to  questions  risk  assessors  have  about 
what  response*  tasessment  endpoints 
will  show  when  they  are  exposed  to 
stressors  and  how  exposure  will  occur. 
Risk  hypotheses  clarify  and  articulate 
relationships  that  are  piosited  through 
the  consideration  of  available  data, 
information  from  scientific  literature, 
and  the  best  professional  judgment  of 
risk  assessors  developing  the  conceptual 
models.  This  explicit  process  opens  the 
risk  assessment  to  peer  review  and 
evaluation  to  ensure  the  scientific 
validity  of  the  work.  Risk  hypothesM 
are  not  equivalent  to  statistical  testing  of 
null  and  alternative  hypotheses. 
However,  predictions  generated  from 
risk  hypotheses  can  be  tested  in  a 
variety  of  ways,  including  standard 
statistical  approaches. 

Text  Note  3-13.  Examples  of  Risk 
Hypotheses 

Hypotheses  include  known 
information  that  sets  the  problem  in 


perspective  and  the  proposed 
relationships  that  need  evaluation. 

Stressor-initiated:  Chemicals  with  a 
high  Kam,  tend  to  bioaccumulate.  PMN 
chemical  A  has  a  Kow  of  5.5  and 
molecular  structure  similar  to  known 
chemical  stressor  B. 

Hypotheses:  Based  on  the  Ko«.  of 
chemical  A.  the  mode  of  action  of 
chemical  B,  and  the  food  web  of  the 
target  ecosystem,  when  the  PMN 
chemical  is  released  at  a  specified  rate, 
it  will  bioaccumulate  sufficiently  in  5 
years  to  cause  developmental  problems 
in  wildlife  and  fish. 

Effects-initiated:  Bird  kills  were 
repeatedly  observed  on  golf  courses 
following  the  application  of  the 
pesticide  carbofuran.  which  is  highly 
toxic. 

Hypotheses:  Birds  die  when  they 
consume  recently  applied  granulated 
carbofuran;  as  the  level  of  application 
increases,  the  number  of  dead  birds 
increases.  Expiosure  occurs  when  dead 
and  dying  birds  are  consumed  by  other 
animals.  Birds  of  prey  and  scavenger 
species  will  die  from  eating 
contaminated  birds. 

Ecological  value-initiated:  Waquoit 
Bay.  Massachusetts,  supports 
recreational  boating  and  commercial 
and  recreational  shellfishing  and  is  a 
significant  nur.iery  for  finfish.  Large 
mats  of  macroalgae  clog  the  estuary, 
most  of  the  eeigrass  has  died,  and  the 
scallops  are  gone. 

Hypotheses:  Nutrient  loading  from 
septic  systems,  air  pollution,  and  lawn 
fertilizers  causes  eeigrass  loss  by 


Federal  Register  /  Vol.  63.  No.  93 'Thursday.  Mav   14    1998/Notices 


2fi89- 


shading  from  algal  growth  and  direct 
toxicity  from  nitrogen  compounds  Fisn 
and  shellfish  population.s  are  decreasing 
because  of  loss  of  eeigrass  habitat  and 
periodic  hypoxia  from  excess  algal 
growth  and  low  dissolved  oxygen. 

Text  Note  3-14.  Uncertainty  in  Pmhlew 
Formulation 

Uncertainties  in  problem  formulation 
are  manifested  in  the  quality  of 
conceptual  models.  To  address 
uncertainty. 

•  Be  explicit  in  defining  assessment 
endpoints:  include  both  an  entity  and 
its  measurable  attributes. 

•  Reduce  or  define  variability  by 
carefully  defining  boundaries  for  the 
assessment. 

•  Be  open  and  explicit  about  the 
strengths  and  limitations  of  pathways 
and  relationships  depicted  in  th^ 
conceptual  model. 

•  Identify  and  describe  rationale  for 
key  assumptions  made  because  of  lack 
of  knowledge,  model  simplification, 
approximation,  or  extrapolation. 

•  Descrilif  data  limitations 

Text  Note  J-J.t   Whv  U'o.s  .'Measurement 
Endpoint  Changed' 

The  original  definition  of 
measurement  endpoint  was  "a 
measurable  characteristic  that  is  related 
to  the  valued  characteristic  chosen  as 
the  assessment  endpoint"  (Suter.  1989: 
U.S.  EPA,  1992a).  The  definition  refers 
specifically  to  the  response  of  an 
assessment  endpoint  to  a  stressor.  It 
does  not  include  measures  of  ecosystem 
characteristics,  life-history 
considerations,  exposure,  or  other 
measures.  Because  measurement 
endpoint  does  not  encompass  these 
other  important  measures  and  there  was 
confusion  about  its  meaning,  the  term 
was  replaced  with  measures  of  effe<  t 
and  supplemented  by  two  other 
categories  of  measures. 

Text  Note  3-16.  Examples  of  a 
Management  Goal.  Assessment 
Endpoint.  and  Measures 

ir'nii  \  lable.  self-sustaining  (;:ohti 
salmon  population  that  supports  a 
subsistence  and  sport  fishery. 

Assessment  Endpoint:  Coho  salmon 
breeding  success,  fry  survival,  and  adult 
return  rates. 

.Measures  of  Effects 

•  Egg  and  fry  response  to  low 
dissolved  oxygen 

•  Adult  behavior  in  response  to 
obstacles. 

•  Spawning  behavior  and  egg  survival 
with  changes  in  sedimentation. 


Measures  of  Ecosystem  and  Receptor 
Characteristics 

•  Water  temperature,  water  vt-iocity, 
and  physical  obstru(.:tions 

•  .Abundance  and  distnbution  of 
suitable  breeding  substrate. 

•  -Abundance  and  distribution  of 
suitable  food  sources  for  try. 

•  Feeding,  resting,  and  breeding 
behavior. 

•  Natural  reproduction,  growth,  and 
mortality  rates 

Measures  of  Exposure 

•  .Number  of  hydroelectric  dams  and 
associated  ease  of  fish  passage. 

•  Toxic  chemical  concentrations  in 
water,  sediment,  and  fish  tissue. 

•  Nutrient  and  dissolved  oxygen 
levels  in  ambient  waters. 

•  Riparian  cover,  sediment  loading, 
and  water  temperature. 

Text  Note  J-1  T.  How  Do  Water  Quality 
Criteria  Relate  to  Assessment 
Endpoints? 

Water  quality  criteria  (U.S.  EPA, 
1986bl  have  been  developed  for  the 
protection  of  aquatic  life  from  chemical 
stressors.  This  text  note  shows  how  the 
elements  of  a  water  quality  criterion 
correspond  to  management  goals, 
management  decisions,  assessment 
endpoints.  and  measures. 

Regulatory  Goal 

•  Clean  Water  Act,  §  101:  Protect  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters. 

Program  Management  Decisions 

•  Protect  99%  of  individuals  in  95% 
of  the  species  in  aquatic  communities 
fi-om  acute  and  chronic  effects  resulting 
from  exposure  to  a  chemical  stressor. 

-Assessment  Endpoints 

•  Survival  of  fish,  aquatic 
invertebrate,  and  aiga:  s;>ecies  under 
acute  exposure 

•  Survival,  growth,  and  reproduction 
of  fish,  aquatic  invertebrate,  and  algal 
species  under  chronic  exposure. 

Measures  of  Effect 

•  Laboraton,  LC.^,kS  for  at  least  eight 
species  meeting  certain  requirements. 

•  Chronic  no-observed-adverse-effect 
levels  (NO-AELs)  for  at  least  three 
species  meeting  certain  requirements. 

Measures  of  Ecosystem  and  Receptor 
Characteristics 

•  Water  hardness  (for  some  metals). 

•  pH 

The  water  quality  criterion  is  a 
benchmark  level  derived  from  a 
distributional  analvsis  of  single-species 
toxicity  data  It  is  assumed  that  the 


species  tested  adequately  represent  me 
composition  and  sensitivities  of  species 
in  a  natural  community. 

Text  Note  3-18.  The  Data  Quality 
Objectives  Process 

The  data  quality  objectives  (DQO) 
process  combines  elements  of  both 
planning  and  problem  formulation  in  its 
seven-step  format. 

Step  1.  State  the  problem.  Review 
existing  information  to  concisely 
describe  the  problem  to  be  studied. 

Step  2.  Identify  the  decision. 
Determine  what  questions  the  study  will 
try  to  resolve  and  what  actions  may 
result. 

Step  3.  Identify  inputs  to  the  decision. 
Identify  information  and  measures 
needed  to  resolve  the  decision 
statement. 

Step  4.  Define  study  boundaries. 
Specify  time  and  spatial  parameters  and 
where  and  when  data  should  be 
collected. 

Step  5.  Develop  decision  rule.  Define 
statistical  parameter,  action  level,  and 
logical  basis  for  choosing  alternatives. 

Step  6.  Specify  tolerable  limits  on 
decision  errors.  Define  limits  based  on 
the  consequences  of  an  incorrect 
decision. 

Step  7.  Optimize  the  design.  Generate 
alternative  data  collection  designs  and 
choose  most  resource-effective  design 
that  meets  all  DQOs. 

Text  Note  4-1.  Data  Collection  and  the 
Analysis  Phase 

Data  needs  are  identified  during 
problem  formulation  (the  analysis  plan 
step),  and  data  are  collected  before  the 
start  of  the  analysis  phase.  These  data 
may  be  collected  for  the  specific 
purpose  of  a  particular  risk  assessment, 
or  they  may  be  available  from  previous 
studies.  If  additional  data  needs  are 
identified  as  the  assessment  proceeds, 
the  analysis  phase  may  be  temporarily 
halted  while  data  are  collected  or  the 
assessor  (in  consultation  with  the  risk 
manager)  may  choose  to  iterate  the 
problem  formulation  again.  Data 
collection  methods  are  not  described  in 
these  Guidelines.  However,  the 
evaluation  of  data  for  the  purposes  of 
risk  assessment  is  discussed  in  section 
4.2. 

Text  Note  4-2.  The  American  National 
Standard  for  Quality  Assurance 

The  Specifications  and  Guidelines  for 
Quality  Systems  for  Environmental  Data 
Collection  and  Environmental 
Technology  Programs  (ASQC,  1994) 
recognize  several  areas  that  are 
important  to  ensuring  that 
enviroiimental  data  will  meet  study 
objectives,  including: 
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•  Planning  and  scoping 

•  Designing  data  collection 
operations. 

•  Implementing  and  monitoring 
planned  operations. 

•  Assessing  and  verifying  data 
usability. 


Text  Note  4-3.  Questions  for  Evaluating 
a  Study's  Utility  for  Risk  Assessment 

Are  the  study  objectives  relevant  to 
the  risk  assessment' 

Are  the  variables  and  conditions  the 
study  represents  comparable  with  those 
important  to  the  risk  assessment? 


Is  the  study  design  adequate  to  meet 
its  objectives? 

Was  the  study  conducted  properly? 

How  are  variability  and  uncertainty 
treated  and  reported? 

Text  Note  4—4.  Uncertainty  Evaluation 
in  the  Analysis  Phase 


Source  of  uncertainty 


ExampI*  analysis  phase  strategies 


Specffic  example 


Ur>clear  communication 


Descriptive  errors 
Variability  


Data  gaps 


Uncertainty  about  a  quantity's  true 
value. 


Model  structure  uncertainty  (proc- 
ess models). 


Uncertainty  atXHJt  a  models  form 
(empirical  models) 


Contact  pnrxapal  invsttptor  or  o<her  study  pertia- 

pants  if  ob^adives  or  methods  of  literature  studies 

are  urKlear 
Document  decisions  made  during  tt>e  course  of  the 

assessment 
Verify  that  data  sources  followed  appropriate  QA/OC 

procedures. 
Descnbe  heterogeneity  ustng  point  estinuites  (eg. 

central  terxlerKy  arx)  high  end)  or  by  constructing 

probabUKy  or  frequency  dotnbutions 
Diflerantiala  from  urKertamty  due  to  lack  of  knowt- 

edge. 
CoMect  needed  data  „. 


Describe  approaches  used  for  Cyidgir^g  gaps  and 
their  rationales 

Dfflerentiate  science-based  ludgments  from  policy- 

^  based  ludgments 

Use  standard  statistical  methods  to  construct  prob- 
ability distnbutions  or  point  estimates  (e.g.,  oorv 
tideoce  limits) 

Evaluate  power  of  designed  expenmems  to  detect 
differences 

CoMacl  addrtionai  data 

Venfy  location  o(  samples  or  other  spatial  features 

Discuss  key  aggregations  and  model  simplifications 

Compare  model  predKitions  with  data  collected  m 

the  system  of  interest 
Evaluate  whettier  alternative  models  shook)  be  oom- 

t>ined  formally  or  treated  separately 
Compare  model  predictions  with  data  collected  in 

the  system  ol  interest. 


Clantv  whether  the  Stud>   *as  oesigne<J  'c  cnarac- 
terire  local  poCMJiations    ■'  -f^gionai  cxxJuiasions 

Discuss    ra;>or.ai€    'or    seiei  t^'^g   '•^e    cn-ica:    voxiaty 
study 

Display  drttererKas  in  speaes  se^  s^nvitv   ising  a  cu- 
mulative dWribution  function 


Discuss  rationale  tor  using  a  tactof  of  lO  to  extrapo- 
late between  a  towest-observed-adverse-etiect 
level  (LOAEL)  anc^  r,  NOAEL. 


Present  tt>e  upper  cont»oefK»  ^r-ii'  jr  the  a'stnmetic 
mean  soil  concentration.  .-  aixtrx.r  •  ^•^e  t^est 
estinwte  of  the  arithmetic  mear.. 


Ground-truth  remote  sensing  data. 
Discuss  combining  different  apeoes  into  a  group 
based  on  similar  feeding  hatxts. 


Prese/;:  results  >X>taineG  asir.g  acefvative  ■^cx'jeis. 

Compare  results  of  a  plant  uptake  -iryie  wrf"^  clata 
coNected  m  the  Md. 


Text  Note  4-5.  Considering  the  Degree 
of  Aggregation  in  Models 

Wiegert  and  Bartell  (1994)  suggest  the 
following  considerations  for  evaluating 
the  proper  degree  of  aggregation  or 
disaggregation: 

1.  Do  not  aggregate  components  with 
greatly  disparate  flux  rates. 

2.  Do  not  greatly  increase  the 
disaggregation  of  the  structural  aspects 
of  the  model  without  a  corresponding 
increase  in  the  sophistication  of  the 
functional  relationships  and  controls. 

3   Disaggregate  models  only  insofar  as 
required  by  the  goals  of  the  model  to 
facilitate  testing. 

Text  Note  4-6.  Questions  for  Source 
Description 

Where  does  the  stressor  originate? 

What  environmental  media  first 
receive  stressors? 

Does  the  source  generate  other 
constituents  that  will  influence  a 


stressor's  eventual  distribution  in  the 
environment? 

Are  there  other  sources  of  the  same 
stressor? 

Are  there  background  sources? 

Is  the  source  still  active? 

Does  the  source  produce  a  distinctive 
signature  that  can  be  seen  in  the 
environment,  organisms,  or 
communities? 

AdditHHui  i  'Jiipstions  fur  TntrcKiui  tion 
ol  HiiilojjK  ,11  str»-ss<jrs 

Is  there  an  opportunity  for  repeated 
introduction  or  escape  into  the  new 
environment? 

Will  the  organism  be  present  on  a 
transportable  item? 

Are  there  mitigation  requirements  or 
conditions  that  would  kill  or  impair  the 
organism  before  entry,  during  transport, 
or  at  the  port  of  entry? 


Text  Note  4-7.  Questions  to  Ask  in 
Evaluating  Stressor  Distribution 

What  are  the  important  transport 
pathways? 

What  characteristics  of  the  stressor 
influence  transport? 

What  characteristics  of  the  ecosystem 
will  influence  transport? 

What  secondary  stressors  will  be 
formed? 

Where  will  they  be  transpurted? 

Text  Note  4-3.  General  Mechanisms  of 
Transport  and  Dispersal 

PhvM(  al    (!h»>mii  al    and  Biolo^ual 
Strf  •i.Mirs 

•  by  air  current. 

•  In  surface  water  (rivers,  lakes, 
streams). 

•  Over  and/or  through  the  soil 
surface. 

•  Thrniigh  ?mtirul  water 

Primarily  (^hemital  Stressors 

•  Through  the  food  web. 
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Primarily  Biological  Stressors 

•  Splashing  or  rauidrops. 

•  Himian  activity  (boats,  campers). 

•  Passive  transmittal  by  other 
organisms. 

•  Biological  vectors. 

Text  Note  4-9.  Questions  To  Ask  in 
Describing  Contact  or  Co-Occurrence 

Must  the  receptor  actually  contact  the 
stressor  for  adverse  effects  to  occur? 

Must  the  stressor  be  taken  up  into  a 
receptor  for  adverse  effects  to  occur? 

What  characteristics  of  the  receptors 
will  influence  the  extent  of  contact  or 
co-occurrence? 

Will  abiotic  characteristics  of  the 
environment  influence  the  extent  of 
contact  or  co-occurrence? 

Will  ecosystem  processes  or 
community-level  interactions  influence 
the  extent  of  contact  or  co-occurrence? 

Text  Note  4-10.  Example  of  an 
Exposure  Equation:  Calculating  a 
Potential  Dose  via  Ingestion 


ADDp,=|;(C,xFR,xNlRj 

k  =  l 

Where: 

ADDpoi=Potential  average  daily  dose 
(e.g..inmg/kg-day) 

Ck=Average  contaminant  concentration 
in  the  kth  type  of  food  (e.g.,  in  mg/ 
kg  wet  weight) 

FRk=Fraction  of  intake  of  the  kth  food 
type  that  is  from  the  contaminated 
area  (unitless) 

NIRk=Normalized  ingestion  rate  of  the 
kth  food  type  on  a  wet-weight  basis 
(e.g.,  in  kg  food/kg  body- weight- 
day). 

m=Number  of  contaminated  food  types 

Note:  A  similar  equation  can  be  used 
to  calculate  uptake  by  adding  an 
absorption  factor  that  accounts  for  the 
fraction  of  the  chemical  in  the  kth  food 
type  that  is  absorbed  into  the  organism. 
The  choice  of  potential  dose  or  uptake 
depends  on  the  form  of  the  stressor- 
response  relationship.  Source:  U.S.  EPA, 
1993a. 

Text  Note  4-11.  Measuring  Internal 
Dose  Using  Biomarkers  and  Tissue 
Residues 

Biomarkers  and  tissue  residues  are 
particularly  useful  when  exposure 
across  many  pathways  must  be 
integrated  and  when  site-specific  factors 
influence  bioavailability.  They  can  also 
be  very  useful  when  metabolism  emd 
accumulation  kinetics  are  important, 
although  these  factors  can  make 
interpretation  of  results  more  difficult 
(McCarty  and  Mackay.  1993).  These 
methods  are  most  useful  when  they  can 


be  quantitotively  linked  to  the  amount 
of  stressor  originally  contacted  by  the 
organism.  In  addition,  they  are  most 
useful  when  the  stressor-response 
relationship  expresses  the  amount  of 
stressor  in  terms  of  the  tissue  residue  or 
biomarker  (van  (iestel  and  van 
Brummelen,  1996).  Standard  analytical 
methods  are  generally  available  for 
tissue  residues,  making  them  more 
readily  usable  for  rgutine  assessments 
than  biomarkers.  Readers  are  referred  to 
the  review  in  Ecotoxicology  (Vol.  3, 
Issue  3. 1994),  Huggett  et  al.  (1992),  and 
the  debate  in  Human  Health  and 
Ecological  Risk  Assessment  (Vol.  2. 
Issue  2,  1996). 

Text  Note  4-12.  Questions  Addressed  by 
the  Exposure  Profile 

How  does  exposure  occtir? 

What  is  exposed? 

How  much  exposure  occurs?  When 
and  where  does  it  occur? 

How  does  exposure  vary? 

How  uncertain  are  the  exposure 
estimates? 

What  is  the  likelihood  that  exposure 
will  occur? 

Text  Note  4-13.  Questions  for  Stressor- 
Response  Analysis 

Does  the  assessment  require  point 
estimates  or  stressor-response  curves? 

Does  the  assessment  require  the 
establishment  of  a  "no-effect"  level? 

Would  cumulative  effects 
distributions  be  useful? 

Will  analyses  be  used  as  input  to  a 
process  model? 

Text  Note  4-14.  Qualitative  Stressor- 
Response  Relationships 

The  relationship  between  stressor  and 
response  can  be  described  qualitatively, 
for  instance,  using  categories  of  high, 
medium,  and  low.  to  describe  the 
intensity  of  response  given  exposure  to 
a  stressor.  For  example.  Pearlstine  et  al. 
(1985)  assumed  that  seeds  would  not 
germinate  if  they  were  inundated  with 
water  at  the  critical  time.  This  stressor- 
response  relationship  was  described 
simply  as  a  yes  or  no.  In  most  cases, 
however,  the  objective  is  to  describe 
quantitatively  the  intensity  of  response 
associated  with  exposure,  and  in  the 
best  case,  to  describe  how  intensity  of 
response  changes  with  incremental 
increases  in  exposure. 

Text  Note  4-15.  Median  Effect  Levels 

Median  effects  are  those  effects 
elicited  in  50%  of  the  test  organisms 
exposed  to  a  stressor,  typically  chemical 
stressors.  Median  effect  concentrations 
can  be  expressed  in  terms  of  lethality  or 
mortality  and  are  known  as  LCjo  or 
LDso,  depending  on  whether 


concentrations  (in  the  diet  or  in  water) 
or  doses  (mg/kg)  were  used.  Median 
effects  other  than  lethality  (e.g.,  effects 
on  growth)  are  expressed  as  ECso  or 
EDso.  The  median  effect  level  is  always 
associated  with  a  time  parameter  (e.g., 
24  or  48  hours).  Because  these  tests 
seldom  exceed  96  hours,  their  main 
value  lies  in  evaluating  short-term 
effects  of  chemicals.  Stephan  (1977) 
discusses  several  statistical  methods  to 
estimate  the  median  effect  level. 

Text  Note  4-16.  No-Effect  Levels 
Derived  Fmm  Statistical  Hypothesis 
Testing 

Statistical  hypothesis  tests  have 
typically  been  used  with  chronic 
toxicity  tests  of  chemical  stressors  that 
evaluate  multiple  endpoints.  For  each 
endpoint.  the  objective  is  to  determine 
the  highest  test  level  for  which  effects 
are  not  statistically  different  from  the 
controls  (the  no-observed-adverse-effect 
level,  NOAEL)  and  the  lowest  level  at 
which  effects  were  statistically 
significant  from  the  control  (the  lowest- 
observed-adverse-effect  level,  LOAEL). 
The  range  between  the  NOAEL  and  the 
LOAEL  is  sometimes  called  the 
maximum  acceptable  toxicant 
concentration,  or  MATC.  The  MATC. 
which  can  also  be  reported  as  the 
geometric  mean  of  the  NOAEL  and  the 
LOAEL  (i.e.,  GMATC),  provides  a  useful 
reference  with  which  to  compare 
toxicities  of  various  chemical  stressors. 

Reporting  the  results  of  chronic  tests 
in  terms  of  the  MATC  or  GMATC  has 
been  widely  used  within  the  Agency  for 
evaluating  pesticides  and  industrial 
chemicals  (e.g..  Urban  and  Cook.  1986; 
Nabholz,  1991). 

Text  Note  4-1 7.  General  Criteria  for 
Causality  (Adapted  From  Fox.  1991) 

(  ritena  Srron'.:!\    X f!"i rm  i n <:  (  avtsality 

•  btxengm  oi  associauon. 

•  Predictive  performance. 

•  Demonstration  of  a  stressor- 
response  relationship. 

•  Consistency  of  association. 

(  fiterui  Pnuidiiii,  «  Basi'.  f^  •   K-'»ecting 
Ldusaiity 

•  Inconsistency  in  association, 

•  Temporal  incompatibility. 

•  Factual  implausioility. 

Other  Relevant  Criteria 

•  Specificity  of  association. 

•  Theoretical  and  biological 
plausibility. 

Text  Note  4-18.  Koch's  Postulates 
(Pelczar  and  Reid,  1972) 

•  A  pathogen  must  be  consistently 
foimd  in  association  with  a  given 
disease. 
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•  1  htf  palhugeii  iiiust  bti  tsulatud  from 
the  host  and  grown  in  pure  culture. 

•  When  inoculated  into  test  animals, 
the  same  disease  symptoms  must  be 
expressed. 

•  The  pathogen  must  again  be 
isolated  from  the  test  organism. 

Text  Note  4-19.  Examples  of 
Extrapolations  To  Link  Measures  of 
Effect  to  Assessment  Endpoints 

Every  risk  assessment  has  data  gaps 
that  should  be  addressed,  but  it  is  not 
always  possible  to  obtain  more 
information.  When  there  is  a  lack  of 
time,  monetary  resources,  or  a  practical 
means  to  acquire  more  data, 
extrapolations  such  as  those  listed 
below  may  be  the  only  way  to  bridge 
gaps  in  available  data.  Extrapolations 
may  be: 

•  Between  taxa  (e.g.,  bluegill  to 
rainbow  trout). 

•  Between  responses  (e.g..  mortality 
to  growth  or  reproduction). 

•  From  laboratory  to  field. 

•  Between  geographic  areas. 

•  Between  spatial  .scales. 

•  From  data  collected  over  a  short 
time  frame  to  longer-term  effects. 

Text  Note  4-20.  Questions  Related  to 
Selecting  Extrapolation  Approaches 

How  specific  is  the  assessment 
endpoint? 

Does  the  spatial  or  temporal  extent  of 
exposure  suggest  the  need  for  additional 
receptors  or  extrapolation  models? 

Are  the  quantity  and  quality  of  the 
data  available  sufficient  for  planned 
extrapolations  and  models f 

Is  tne  proposed  extrapolation 
technique  consistent  with  ecological 
information? 

How  much  uncertainty  is  acceptable? 

Text  Note  4-2 1   Questions  To  Consider 
When  Extrapolating  From  Effects 
Observed  in  the  Laboratory  to  Field 
Effects  of  Chemicals 

Exposure  Factors 

How  will  environmental  fate  and 
transformation  of  the  chemical  affect 
exposure  in  the  field? 

How  comparable  are  exposure 
conditions  and  the  timing  of  exposure? 

How  comparable  are  the  routes  of 
exposure? 

How  do  abiotic  factors  influence 
bioavailability  and  exposure? 

How  likely  are  preference  or 
avoidance  behaviors? 

FfTects  Factors 

What  is  known  about  the  biotic  and 
abiotic  factors  controlling  populations 
of  the  organisms  of  concern? 

To  what  degree  are  critical  life-stage 
data  available? 


How  may  exposuru  to  ;  or 

other  stressors  in  the  fieln  i  itered 

organism  sensitivity? 

Text  Note  4-22.  Questions  Addressed  by 
the  Stressor-Response  Profile 

What  ecological  entities  are  affected? 

What  is  the  nature  of  the  effect(s)? 

What  is  the  intensity  of  the  effect(s)? 

Where  appropriate,  what  is  the  time 
scale  for  recovery? 

What  causal  information  links  the 
stressor  with  any  observed  effects? 

How  do  changes  in  measures  of 
effects  relate  to  changes  in  assessment 
endpoints? 

What  is  the  uncertainty  associated 
with  the  analysis? 

Text  Note  5-1.  An  Example  of  Field 
Methods  Used  for  Risk  Estimation 

Along  with  quotients  comparing  field 
measures  of  exposure  with  laboratory 
acute  toxicity  data  (see  text  note  5-3). 
EPA  evaluated  the  risks  of  granular 
carbofuran  to  birds  based  on  incidents 
of  bird  kills  following  carbofuran 
applications.  More  than  40  incidents 
involving  nearly  30  species  of  birds 
were  documented.  Although  reviewers 
identified  problems  with  individual 
field  studies  (e.g.,  lack  of  appropriate 
control  sites,  lack  of  data  on  carcass- 
search  efficiencies,  no  examination  of 
potential  synergistic  effects  of  other 
pesticides,  and  lack  of  consideration  of 
other  potential  receptors  such  as  small 
mammals),  there  was  so  much  evidence 
of  mortality  associated  with  carbofuran 
application  that  the  study  deficiencies 
did  not  alter  the  conclusions  of  high  risk 
found  by  the  assessment  (Houseknecht. 
1993). 

Text  Note  5-2  Using  Qualitative 
Categories  to  Estimate  Risks  of  an 
Introduced  Species 

The  importation  of  logs  from  Chile 
required  an  assessment  of  the  risks 
posed  by  the  potential  introduction  of 
the  bark  beetle.  Hvlurgus  ligniperda 
(USDA.  1993).  Experts  judged  the 
potential  for  colonization  and  spread  of 
the  species,  and  their  opinions  were 
expressed  as  high,  medium,  or  low  as  to 
the  likelihood  of  establishment 
(exposure)  or  consequential  effects  of 
the  beetle.  Uncertainties  were  similarly 
expressed.  A  ranking  scheme  was  then 
used  to  sum  the  individual  elements 
into  an  overall  estimate  of  risk  (high, 
medium,  or  low).  Narrative  explanations 
of  risk  accompanied  the  overall 
rankings. 

Text  Note  5-3.  Applying  the  Quotient 
Method 

When  applymg  the  quotient  method 
to  chemical  stressors,  the  effects 


concentration  or  dose  (e.g..  an  LL^o. 
LD50.  ECy).  EDjo,  NOAEL.  or  LOAEL)  is 
frequently  adjusted  by  uncertainty 
factors  before  division  into  the  exposure 
number  (U.S.  EPA.  1984:  Nabholz,  1991; 
Urban  and  Cook.  1986;  see  section 
4.3.1.3),  although  EPA  used  a  slightly 
different  approach  in  estimating  the 
risks  to  the  survival  of  birds  that  forage 
in  agricultural  areas  where  the  pesticide 
granular  carbofuran  is  applied 
(Houseknecht,  1993).  In  this  case,  hi'A 
calculated  the  quotient  by  dividing  the 
estimated  exposure  levels  of  carbofuran 
granules  in  surface  soils  (number/ft  ^)  by 
the  granules/LX).v)  derived  from  single- 
dose  avian  toxicity  tests.  The 
calculation  yields  values  with  units  of 
LDjo/ft  ^.  It  was  assumed  that  a  higher 
quotient  value  corresponded  to  an 
increased  likelihood  that  a  bird  would 
be  exposed  to  lethal  levels  of  granular 
carbofuran  at  the  soil  surface.  Minimum 
and  maximum  values  for  LX)so/ft  ^  were 
estimated  for  songbirds,  upland  game 
birds,  and  waterfowl  that  may  forage 
within  or  near  10  different  agricultural 
crops. 

Text  Note  5—4.  Comparing  an  Exposure 
Distribution  With  a  Point  Estimate  of 
Effects. 

The  EPA  Office  of  Pollution 
Prevention  and  Toxics  uses  a 
Probabilistic  Dilution  Model  (PDM3)  to 
generate  a  distribution  of  daily  average 
chemical  concentrations  based  on 
estimated  variations  in  stream  flow  in  a 
model  system.  The  PDM3  model 
compares  this  exposure  distribution 
with  an  aquatic  toxicity  test  endpoint  to 
estimate  how  many  days  in  a  1-year 
period  the  endpoint  concentration  is 
exceeded  (Nabholz  et  al.,  1993;  U.S. 
EPA.  1988b).  The  frequency  of 
exceedance  is  based  on  the  duration  of 
the  toxicity  test  used  to  derive  the 
effects  endpoint.  Thus,  if  the  endpoint 
was  an  acute  toxicity  level  of  concern, 
an  exceedance  would  be  identified  if  the 
level  of  concern  was  exceeded  for  4 
days  or  more  (not  necessarily 
consecutive).  The  exposure  estimates 
are  conservative  in  that  they  assume 
instantaneous  mixing  of  the  chemical  in 
the  water  column  and  no  losses  due  to 
physical,  chemical,  or  biodegradation 
effects. 

Text  Note  5-5.  Comparing  Cumulative 
Exposure  and  Effects  Distributions  for 
Chemical  Stressors 

Exposure  distributions  for  chemical 
stressors  can  be  compared  with  effects 
distributions  derived  from  point 
estimates  of  acute  or  chronic  toxicity 
values  for  different  species  (e.g.,  HOM, 
1993;  Cardwell  et  al..  1993;  Baker  et  al., 
1994;  Solomon  et  aL,  1996).  Figare  5- 
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5  shows  a  distribution  of  exposure 
concentrations  of  an  herbicide 
compared  with  single-species  toxicity 
data  for  algae  (and  one  vascular  plant 
species)  for  the  same  chemical.  The 
degree  of  overlap  of  the  cur\'es  indicates 
the  likelihood  that  a  certain  percentage 
of  species  may  be  adversely  affected 
For  example,  figure  5-5  indicates  that 
the  10th  centile  of  algal  species'  EC5 
values  is  exceeded  less  than  10%  of  the 
time. 

The  predictive  value  of  this  approach 
is  evident.  The  degiT?e  of  risk  reduction 
that  could  be  achieved  by  changes  in 
exposure  associated  with  proposed  risk 
mitigation  options  can  be  readily 
determined  by  comparing  modified 
exposure  distributions  with  the  effects 
distribution  curve. 

When  using  effects  distributions 
derived  from  single-species  toxicity 
data,  risk  assessors  should  consider  the 
following  guestions: 

•  Does  tne  subset  of  species  for  which 
toxicity  test  data  are  available  represent 
the  range  of  species  present  in  the 
environment? 

•  Are  particularly  sensitive  (or 
insensitive)  groups  of  organisms 
represented  in  the  distribution? 

•  If  a  criterion  level  is  selected'e.g., 
protect  95%  of  species — does  the  5%  of 
potentially  affected  species  include 
organisms  of  ecological,  commercial,  or 
recreational  significance? 

Text  Note  5-6.  Estimating  Risk  With 
Process  Models 

Models  that  integrate  both  exposure 
and  effects  information  can  be  used  to 
estimate  risk.  During  risk  estimation,  it 
is  important  that  both  the  strengths  and 
limitations  of  a  process  model  approach 
be  highlighted.  Brody  et  al.  (1993;  see 
Appendix  D)  linked  two  process  models 
to  integrate  exposure  and  effects 
information  and  forecast  spatial  and 
temporal  changes  in  forest  (.ommunities 
and  their  wildlife  habitat  value  While 
the  models  were  useful  for  projecting 
long-term  effects  based  on  an 
understanding  of  the  underl>ing 
mechanisms  of  change  in  forest 
communities  and  wildlife  habitat,  they 
could  not  evaluate  all  possible  stressors 
of  concern  and  were  limited  in  the  plant 
and  wildlife  species  they  could 
consider.  Understanding  both  the 
strengths  and  limitations  of  models  is 
essential  for  accurately  representing  the 
overall  confidence  in  the  assessment. 

Text  Note  5-7.  What  Are  Statistically 
Significant  Effects? 

Statistical  testing  is  the  "statistical 
procedure  or  decision  rule  that  leads  to 
establishing  the  truth  or  falsity  of  a 
hypothesis*   *   *' (Alder  and  Roessler, 


1972)  Statistical  significance  is  based 
on  the  number  of  data  points,  the  nature 
of  their  distribution,  whether 
intertreatment  variance  exceeds 
intratreatment  variant.e  in  the  data,  and 
the  a  prion  significance  level  (a).  The 
types  of  statistical  tests  and  the 
appropriate  protocols  (e.g.,  power  of 
test)  for  these  tests  should  be 
established  as  part  of  the  analysis  plan 
during  problem  formulation. 

Text  Note  5-8  Possible  Risk  Assessment 
Report  Elements 

•  Describe  risk  assessor/risk  manager 
planning  results. 

•  Review  the  conceptual  model  and 
the  assessment  endpoints. 

•  Discuss  the  major  data  sources  and 
analytical  procedures  used. 

•  Review  the  stressor-response  and 
exposure  profiles. 

•  Describe  risks  to  the  assessment 
endpoints.  including  risk  estimates  and 
adversity  evaluations. 

•  Review  and  summarize  major  areas 
of  uncertainty  (as  well  as  their 
direction)  and  the  approaches  used  to 
address  them. 

•  Discuss  the  degree  of  scientific 
consensus  in  key  areas  of  uncertainty. 

'  Identify  major  data  gaps  and,  where 
appropriate,  indicate  whether  gathering 
additional  data  would  add  significantly 
to  the  overall  confidence  in  the 
assessment  results. 

'  Discuss  science  policy  judgments  or 
default  assumptions  used  to  bridge 
information  gaps  and  the  basis  for  these 
assumptions 

'  Discuss  how  the  elements  of 
quantitative  uncertainty  analysis  are 
embedded  in  the  estimate  of  risk. 

Text  Note  5-9.  Clear,  Transparent, 
Reasonable,  and  Consistent  Risk 

Characterizations 

For  Clarity 

•  Be  brief;  avoid  jargon. 

•  Make  language  and  organization 
understandable  to  risk  managers  and  \i\» 
informed  lay  person. 

•  Fully  discuss  and  explain  unusual 
issues  specific  to  a  particular  risk 
assessment. 

For  Transparency 

•  Identify  the  scientific  conclusions 
separately  from  policy  judgments. 

•  Clearly  articulate  major  differing 
viewpoints  of  scientific  judgments. 

•  Define  and  explain  the  risk 
assessment  purpose  (e.g..  regulatory 
purpose,  policy  analysis,  priority 
setting). 

•  Fully  explain  assumptions  and 
biases  (scientific  and  policy). 


For  Reasonableness 

•  Integrate  all  components  into  an 
overall  conclusion  of  risk  that  is 
complete,  informative,  and  useful  in 
decision  making. 

•  Acknowleoge  uncertainties  and 
assumptions  in  a  forthright  manner. 

•  Describe  key  data  as  experimental, 
state-of-the-art,  or  generally  accepted 
scientific  knowledge. 

•  Identify  reasonable  alternatives  and 
conclusions  that  can  be  derived  from 
the  data. 

•  Define  the  level  of  effort  (e.g.,  quick 
screen,  extensive  characterization)  along 
with  the  reason(s)  for  selecting  this  level 
of  effort. 

•  Explain  the  status  of  peer  review. 

Kur  t.unsistenfv  with  inht-r  Risk 
(  harac  tenzations 

•  iJeM^nbe  how  the  risks  posed  by 
one  set  of  stressors  compare  with  the 
risks  posed  by  a  similar  stressors)  or 
similar  environmental  conditions. 

•  Indicate  how  the  strengths  and 
limitations  of  the  assessment  compare 
with  past  assessments. 

Text  Note  6-1.  Questions  Regarding 
Risk  Assessment  Results  (Adapted  From 

I-';  FPA    7.Q.«?.?r) 

Questions  F'niii  ipall)  ini  kjsk 
,\ssessorv  I ..  \sk  Risk  Managers 

•  Are  the  risks  sufficiently  well 
defined  (and  data  gaps  small  enough)  to 
support  a  risk  management  decision? 

•  Was  the  right  problem  analyzed? 

•  Was  the  problem  adequately 
characterized? 

Questions  PrincipalU  fo'  Risk 
Managers  To  Ask  Ki>.K  \s>.»*ssors 

•  What  effects  might  occur? 

•  How  adverse  are  the  effects? 

•  How  likely  is  it  that  effects  wall 
occur? 

•  When  and  where  do  the  effects 
occur? 

•  How  confident  are  you  in  the 
conclusions  of  the  risk  assessment? 

•  What  are  the  critical  data  gaps,  and 
will  information  be  available  in  the  near 
future  to  fill  these  gaps? 

•  Are  more  ecological  risk  assessment 
iterations  required? 

•  How  could  monitoring  help 
evaluate  the  results  of  the  risk 
management  decision? 

Text  Note  6-2.  Risk  Communication 
Considerations  for  Risk  Managers  (U.S. 
EPA,  1995b) 

•  Plan  carefully  and  evaluate  the 
success  of  your  communication  efforts. 

•  Coordinate  and  collaborate  with 
other  credible  sources. 

•  Accept  and  involve  the  public  as  a 
legitimate  partner. 
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•  Listen  to  the  public's  specific 
concerns. 

•  Be  honest,  frank,  and  open. 

•  Speak  clearly  and  with  compassion. 

•  Meet  the  needs  of  the  media. 

Text  Note  A-1   Stressor  vs  Agent 

Agent  has  been  suggested  as  an 
alternative  for  the  term  stressor  (Sufer  et 
al..  1994)  Agent  is  thought  to  be  a  more 
neutral  term  than  stressor,  but  agent  is 
also  associated  Mdth  certain  classes  of 
chemicals  (e.g..  chemical  warfare 
agents).  In  addition,  agent  has  the 
connotation  of  the  entity  that  is  initially 
released  from  the  source,  whereas 
stressor  has  the  connotation  of  the  entity 
that  causes  the  response.  Agent  is  used 
in  EPA's  Guidelines  for  Exposure 
Assessment  (U.S.  EPA.  1992b)  (i.e..  with 
exposure  defined  as  "contact  of  a 
chemical,  physical,  or  biological 
agent").  The  two  terms  are  considered  to 
be  nearly  synonymous,  but  stressor  is 
used  throughout  these  Guidelines  for 
internal  consistency.  - 
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EPA  has  gained  mucn  exp«rtance  with  tiie 
ecological  risk  assessment  prucess  since  the 
publication  of  the  Fnunework  Report  (U.S. 
EPA,  1992a)  and  has  roceived  many 
suggesUons  for  modifications  of  both  the 
procau  and  the  terminology  While  EPA  is 
not  raoonunending  maior  changes  in  the 
overall  ecological  risk  assessment  process, 
modificalioas  are  summarized  here  lo  tMist 
those  who  may  already  be  familiar  with  the 
Framework  Report  Changes  in  the  diagram 
are  discussed  first,  followed  by  changes  m 

The  revised  framework  diagram  is  shown 
in  figure  1-2.  Within  each  phase,  rectangles 
are  used  to  designate  inputs,  hexagons 
indicate  actions,  and  circles  represent 
outputs.  There  have  been  some  minor 
changes  in  the  wording  for  the  boxes  outside 
of  the  risk  assessment  process  (planning, 
communicatiog  results  to  the  risk  manager; 
acquire  data,  iterate  process,  monitor  results). 
"Iterate  process"  was  added  to  emphasize  the 
iterative  (and  frequently  tiered)  nature  of  risk 
aasaasmant.  The  term  "interested  parties" 
W4S  ).i.'.Ml  to  the  planniag  and  risk 
II  MniKriiieni  boxes  to  indicate  their 
kmxnasing  role  ia  the  risk  assaaament  process 
(CuHMBissioo  oo  Risk  Assessment  and  Risk 
MsBafsment.  1M7).  The  new  diagraaa  of 
problem  formulatioa  contains  several 
changes.  The  hexagon  emphasizes  the 
importance  of  integrating  available 
information  tiefbre  selecting  assesiiment 
endpoints  and  building  conceptual  models. 
The  three  products  of  problem  forrauUtion 
are  enclosed  in  circles.  Assessment 
endpoints  are  shown  as  a  key  product  that 
drives  coaceptual  model  development.  The 
conceptual  model  remains  a  central  product 
of  problem  formulation.  The  analysis  plan 
has  been  added  as  an  explicit  product  of 
problem  formulation  to  emphasize  the  need 


to  plan  data  evaluation  and  interpretation 
before  analyses  begin. 

In  the  analysis  phase,  the  left-hand  side  of 
figure  1-2  shows  the  general  process  of 
characterization  of  exposure,  and  the  right- 
hand  side  shows  the  characterization  of 
ecological  aChcts  It  is  important  that 
evaluation  of  these  two  aspects  of  analysis  is 
an  interactive  process  to  ensure  compatible 
outputs  that  can  be  integrated  in  risk 
characterization.  The  dotted  line  and 
hexagon  that  include  both  the  exposure  and 
ecological  response  analyses  emphasize  this 
interaction,  tn  addition,  the  first  three  boxes 
in  analysis  now  include  the  measures  of 
exposure.  efiiBcts.  and  ecosystem  and  receptor 
characteristics  that  provide  input  to  the 
exposufe  and  ecological  respmnse  analyses 

Expeneoce  with  the  application  of  risk 
characterization  as  outlined  in  the 
Framework  Report  suggests  the  need  for 
several  modifications  in  this  process.  Risk 
estimation  entails  the  integration  of  expiosure 
and  effects  estimates  along  with  an  analysis 
of  uncertainties.  The  process  of  risk 
estimation  outlined  In  the  Framework  Repwrt 
separates  integration  and  uncertainty.  The 
original  purpose  for  this  separation  was  to 
emphasize  tne  importance  of  estimating 
uncertainty  This  separation  is  no  longer 
needed  since  uncertainty  analysis  is  now 
explicitly  addressed  in  most  risk  integration 
methods. 

The  description  of  risk  is  similar  to  the 
process  described  in  the  Framework  Rep>ort. 
Topics  included  in  the  risk  description 
include  the  lines  of  evidence  that  support 
causality  and  a  detsrminabon  of  the 
ecological  sdversity  of  observed  or  predicted 
efSscts.  Considerations  for  reporting  risk 
Msessmeni  results  are  also  describe<i 

A.2.  Chaages  ia  DeAnttiom  and  Tareuaeiegy 

Except  as  note«i   »•     ■•'       ••>••  Guidelines 
retain  definitions  used  in  the  Framework 
Report  (see  Appendix  B).  Some  definitions 
have  been  revised,  especially  those  related  to 
endpoints  and  exposure.  Some  changes  in 
the  classification  of  uncertainty  from  the 
Framework  Report  are  also  described  in  this 
section. 

A.2.J.  Endpoint  Terminology 

The  Framework  Report  uses  the  assessment 
and  measurenent  endp>oinl  terminology  of 
Suter  (1990).  but  offers  no  specific  terms  for 
measures  of  stressor  l»»v<»!5  or  »H-r«v«PTn 
characteristics.  Exp«n-r.  ,.  i.rts   iwnxinstrdtH-.; 
that  inea'ii.:>'s  ir>r»fMt»ti;  m  H^w  ts  i.'-" 

SOmetim**  >    n.4!>pri>iir  (it*-  v     <«n»<) 
mUllHII  I  »•(',.  H"»(  1 '">     vvn.:  M    A"r>'  il«',iif<; 

by  Suter      •♦^t:  is     :tV'.<s  ..-*niM  •»-s})..in>t*s  '< 
a  stressor  that  are  relat''''.  •  ■   ii-'  viiuf.; 
characteristic  choasa  a:>  d:>^»\vsjii>':  ' 
endpoints."  These  Guidelln^*^  '«p,*:e 
measurement  endr^mt  wrh  men^ur*  of 
effect,  which  is  "a  •  'MUi^f  .n  Wi  I'Tfni'f  of 
an  assessHient  sndfMjin!  or  /-  ^i.z-^^mf  i;\ 
respoase  to  a  stressor  to  wn    n   ■  ,■-  "xposfl.; 
An  assessment  eedpoint  is  an  explicit 
expression  of  the  environmantal  value  to  be 
protected,  operationally  defined  by  an  entity 
and  its  attributes.  Since  data  other  than  those 
required  to  evaluate  res(>onses  (i.e..  measures 
of  effects)  are  required  for  an  ecological  risk 
assessment,  two  additional  types  of  measures 


are  used.  Measures  of  exposure  include 
stressor  and  source  measurements,  while 
measures  of  ecosystem  and  receptor 
charactenstics  include,  for  example,  habitat 
measures,  soil  parameters,  water  quality 
conditions,  or  life-history  parameters  that 
may  be  oecessary  to  better  characterize 
exposure  or  eSscts.  Any  of  the  three  types  of 
measures  may  be  actual  data  (e.g.,  mortality), 
summary  statistics  (e.g..  an  LCvo).  or 
estimated  values  (e.g..  an  LCw  estimated  from 
a  structure-activity  relationship). 

A. 2. 2  Exposure  Terminology 

These  Guidelines  define  exposure  in  a 
manner  that  is  relevant  to  any  chemical, 
physical,  or  biological  entity.  While  the 
broad  (  unrppts  ar>>  the  same,  the  languaflS 
and  appr'M<  rif^  •  irv  depending  on  whauMr 
a  chemical   ;•.  •-    i       r  biological  entity  Is 
the  subiect  o:  r(ssfSN:;i.-:;t   Key  exposure- 
reiated  terms  and  tbeu  definitions  are: 

•  Source.  A  source  is  an  entity  or  action 
that  releases  to  the  environment  or  imposes 
oo  the  environment  a  chem K  ri i  physical,  or 
biological  stressor  or  stress  irv  v  lurcesmay 
include  a  wast»»  tTWB^rr!»•n;  p.dwi  i  pesticide 
application  d  .  >yx'"K  fwr^',  ^r.  :ntroduction 
of  exotic  onjH;  IS,:,  s   .<r  d   irBdxinx  project. 

•  Stresso.'    \  s-.-'sv.,-    ■,  jnv  physical. 
chemical,  or  biological  entity  that  can  induce 
an  advente  r«»sponse.  Tills  term  Is  used 
broadh  u  tv   >i".;)a.ss  t-ntities  that  cause 
primary  ";♦••<  ;>  a.;  :  ''ids'-  primary  effects  that 
can  can. >•  s»«    iii,!a.-\  (i  e  .  indirect)  effects. 
Stressory  laav  iMi  uliemical  (eg,  toxics  or 
nutrients),  physical  (eg.  dams,  fishing  nets, 
or  suspended  sediments),  or  biological  (e.g., 
exotic  or  genetically  englnsersd  (nanisms). 
While  risk  assessment  is  concemea  with  the 
charactenzation  of  adverse  responses,  under 
some  circumstances  a  stressor  may  ^>*"  neutral 
or  produce  effects  that  an"  tient- fu  lal  tn 
certain  ecological  comporu-ns   st>t'   "x*  note 
A-1).  Primary  effects  may  aiso  tietorne 
stressors.  For  example,  a  change  in  a 
bottnmlanri  harflwor)d  plant  rommunifv 
afftt  U'i\  tn  .■■;sm><  water  levels  i<i;;  •>*•  thought 


,)  s'rvsv  I 


fliipnc  .nn  the  w:;i!;;ti' 


str«*sx)rs  Fnrt\  d;st.  S**  tonne'' 
or  t'xa.Tipie 


•ne 


of 

air; 

th.''"i)iJ;  at';  ''ii    interai 'ions, 
ini  -"dsf  ill    ..rravioiet  iiftfi!  ■Haf.fK.ag  'h- 
fvirtn  s  si.rtacf  r»"suit.s  from  the  interdi.lion  of 
liK-  ongmai  strt^ssor-s  released 
(chlnn>fliHin«.«irtK>ns''  wit^  the  m  osys't'i!; 
(stratospheric  ozone! 

•  Expositre    As  dim  uss«»<i  atx>ve,  these 
Caideimes  a.se  the  tern^,  eK^xwure  bn:)adlv  to 
.Tseaii     siib|«t»»d  to  some  action  or 
..nflueni  p      '<   stn;  ,n  this  way    ex;>osii.''>- 
ripphes  to  pfiysicrti  and  bioio^icai  stressors  as 
wMJi  is  to  (,b«inii  als  !i>rganisms  ani 
aimmonly  <i»\d  "o  r>e  ptp<»se«i  tci  radiation, 
p<*(i>oMens.  oir  heati   Expu-sure  is  also 
apfiiicaOie  tu  tiij^her  leyels  of  bioiogical 

irganiiiition   sik  h  as  exposure  of  a  benlhic 
community  to  ■Irodging,  exposure  of  an  owl 
popiiiatKK'.  to  tiabitdt  m<xlificatu)n,  or 
exfjos urn  o!  a  wiliilifp  population  to  hunting. 

^;'rlo^ii{h  'he  op»»rdtionai  definition  of 
fxjxisu,-''    parti    iiia.'"iv  rhe  units  of  measure, 
'lepemis  on  "ne  stressor  and  re*  epttx  ulefined 
tjeiow),  the  fr>tU)wing  general  definition  is 
applicable  Exp^jsure  is  the  contact  or  co- 
occurrence of  d  stressor  with  a  receptor. 

•  Receptor  The  receptor  is  the  ecological 
entity  exposed  !o  the  stressor  This  term  may 
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refer  to  tissues,  organisms,  populations. 
communities,  and  ecosystems  While  either 
"ecological  component"  (US  EPA.  1992a)  or 
"biological  system"  (Cohrssen  and  Covello, 
1969)  are  alternative  terms,  "receptor"  is 
usually  clearer  in  discussions  of  exposure 
where  the  emphasis  is  on  the  stressor- 
receptor  relationship 

As  discussed  below.  Uilh  disturbance  and 
stress  regime  have  been  suggested  as 
alternative  terms  for  expiosure  Neither  term 
is  used  in  these  Guidelines,  which  instead 
use  exposure  as  broadly  defined  aboye 

•  Disturbance.  A  disturbance  is  any  even; 
or  series  of  events  that  disrupts  ecosystem, 
community,  or  population  structure  and 
changes  resources   substrate  ayaiiability    or 
the  physical  envminment  (modified  slightly 
from  White  and  Pickett,  1985J   Defined  in 
this  way.  disturbance  is  ciearlv  a  kind  of 
exposure  (i.e..  an  event  that  sub|ects  a 
receptw,  the  disturbed  system,  to  the  actions 
of  a  stressor).  Disturbance  may  be  a  useful 
alternative  to  stressor  specifically  for 
physical  stressors  that  are  deletions  or 
modifications  (e.g..  lodging,  dredging. 
flooding) 

•  Stress  Kegime  The  term  stress  rf'gime 
has  been  used  in  at  least  three  distinct  wavs 
(1)  To  characterize  exposure  to  multiple 
chemicals  or  to  both  chemical  and 
nonchemical  stressors  (more  clearly 
described  as  multiple  exposure,  complex 
exposure,  or  exposure  to  mixtures).  (2)  as  a 
synonym  for  exposure  that  is  intended  to 
avoid  overemphasis  on  chemical  exposures, 
and  (3)  to  describe  the  series  of  interactions 
of  exposures  and  effects  resulting  m 
secondary  exposures,  secondary  effects,  and. 
finally,  ultimate  effects  (also  known  as  risk 
cascade  iLipton  et  al  ,  19931).  or  causal  chain, 
pathway,  or  network  (,^ndrew■artha  and 
Birch.  1984).  Because  of  the  potential  for 
confusion  and  the  availabili^  of  other, 
clearer  terms,  this  term  is  not  used  in  these 
Guidelines. 

A.2.3.  Uncertainty  Terminology 

The  Framework  Report  divided  uncertainty 
into  conceptual  model  formation. 
information  and  data,  stochasticity,  and 
error.  These  Guidelines  discuss  uncertainty 
throughout  the  process,  focusing  on  the 


conceptual  model  (section  3,4  3).  the  analysis 
phase  (section  4.1,3),  and  the  incorpwration 
of  uncertainty  in  risk  estimates  (section  5.1). 
The  bulk  of  the  discussion  appears  in  section 
4  1,3.  where  the  discussion  is  organized 
according  to  the  following  sources  of 
uncertainty: 

•  Unclear  conamunication. 

•  Descriptive  errors. 

•  Variability 

•  Data  gaps 

•  Uncertainty  about  a  quantity's  true 
value. 

•  Model  structure  uncertainty  (process 
models). 

•  Uncertainty  about  a  model's  form 
(empirical  models) 

A. 2. 4  Lines  of  Evidenct 

The  Framework  Report  used  the  phrase 
weight  of  evidence  to  describe  the  process  of 
evaluating  multiple  lines  of  evidence  in  risk 
charactenzation.  These  Guidelines  use  the 
phrase  lines  of  evidence  instead  to  de 
emphasize  the  balancing  of  opposing  factors 
based  on  assignment  of  quantitative  values  to 
reach  a  conclusion  atxiut  a  "weight"  in  favor 
of  a  more  inclusive  approach,  which 
evaluates  all  available  information,  even 
eviden(  e  that  may  be  qualitative  in  nature. 

.Appendix  B — Kev  Terms  (Adapted  From 
US  EPA.  1992a) 

Adverse  ecological  effects — Changes  that 
are  considered  undesirable  because  they  alter 
va    len  structural  or  functional  characteristics 
ot  et  os\  stems  or  their  components.  An 
eva! ua!    .;:  ■  >t  adversity  may  consider  the 
typt    .i.tensity   and  scale  of  the  effect  as  well 
as  trie  potential  for  recovery. 

Agent — Any  physical,  chemical,  or 
biological  entity  that  can  induce  an  adverse 
response  (synonymous  with  stressor). 

Assessment  endpomt — \n  explicit 
expression  of  the  enviinnmental  value  that  is 
to  be  protected,  operationally  defined  by  an 
ecological  entity  and  its  attributes.  For 
example,  salmon  are  valued  ecological 
entities;  reproduction  and  age  class  structure 
are  some  of  their  important  attributes. 
Together  "salmon  reproduction  and  age  class 
structure  '  form  an  assessment  endpoint. 


Attribute — A  quality  or  characteristic  of  an 
ecological  entity.  An  attribute  is  one 
component  of  an  assessment  endpoint. 

Characterization  of  ecological  effects — ^A 
portion  of  the  analysis  phase  of  ecological 
risk  assessment  that  evaluates  the  ability  of 
a  stressor(s)  to  cause  adverse  effects  under  a 
particular  set  of  circumstances. 

Characterization  of  exposure — A  portion  of 
the  analysis  phase  of  ecological  risk 
assessment  that  evaluates  the  interection  of 
the  stressor  with  one  or  more  ecological 
entities.  Exp>osure  can  be  expressed  as  co- 
occurrence or  contact,  depending  on  the 
stressor  and  ecological  comf>onent  involved. 

Community — An  assemblage  of 
populations  of  different  species  within  a 
specified  location  in  space  and  time. 

Comparative  risk  assessment — A  process 
that  generally  uses  a  professional  judgment 
approach  to  evaluate  the  relative  magnitude 
of  effects  and  set  priorities  among  a  wide 
range  of  environmental  problems  (e.g.,  U.S. 
EPA,  1993d).  Some  applications  of  this 
process  are  similar  to  the  problem 
formulation  portion  of  an  ecological  risk 
assessment  in  that  the  outcome  may  help 
select  topics  for  further  evaluation  and  help 
focus  limited  resources  on  areas  having  the 
greatest  risk  reduction  p>otential.  In  other 
situations,  a  comparative  risk  assessment  is 
conducted  more  like  a  preliminary  risk 
assessment.  For  example.  EPA's  Sk:ience 
Advisory  Board  used  professional  judgment 
and  an  ecological  risk  assessment  approach 
to  analyze  future  ecological  risk  scenarios 
and  risk  management  alternatives  (U.S.  EPA, 
199Se) 

Conceptual  model — A  conceptual  model  in 
problem  formulation  is  a  written  description 
and  visual  representation  of  predicted 
relationships  between  ecological  entities  and 
the  stressors  to  which  they  may  be  exposed 

Cumulative  distribution  function  (CDF) — 
Cumulative  distribution  functions  are 
particularly  useful  for  describing  the 
likelihood  that  a  variable  will  fall  within 
different  ranges  of  x.  F(x)  (i.e.,  the  value  of 
y  at  x  in  a  CDF  plot)  is  the  probability  that 
a  variable  will  have  a  value  less  than  or  equal 
to  X  (figure  B-1) 
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Cumulative  ecological  risk  assessintri! — \ 
process  that  involves  consideration  <'i   rir 
aggregate  ecological  risk  to  thf  tan^ft  pnti:\ 
caused  by  the  accumulation  >:  nsk.  frn.T 
multiple  stressors 

Disturbance — Ar.\  fv^rj.   i;  serifs  of  e\  ep.ts 
that  disrupts  ecosystem  comrr:anit\   or 
population  structure  and  changes  resourf  es 
substrate  availability,  or  the  physu  a; 
environment  (modified  fmm  White  ana 
Pickett,  198^; 

E(\c — A  statisticallv  or  grapliuailv 
estimated  concentration  that  is  expected  ;o 
cause  one  or  more  specified  effects  m  50% 
of  a  group  of  organisms  under  specified 
conditions  (ASTM    ;496'; 

Ecolngical  entity — A  genera,  term  •nat  riid-. 
refer  to  a  spec  les.  a  group  of  species   an 
ec  osvstem  function  or  charactenstii  .  or  a 
specifu  nabitat   A:,  e;  oiogical  entity  is  one 
component  of  an  assessment  endpomt 

Ecolngica!  relevance — One  of  the  three 
criteria  for  assessment  endpoint  selection- 
Ecologicalh  relevant  endpoints  reflect 
important  charactenstics  of  the  system  and 
are  functionally  related  to  other  endpoints. 
Ecologica]  risk  assessment — The  process 
that  evaluates  the  likelihood  that  adverse 
ecological  effects  may  occur  or  are  occurring 
as  a  result  of  exposure  to  one  or  more 
stressors 

Ecosystem — The  biotic  community  and 
abiotic  environment  within  a  Sf)ecified 
location  in  space  and  time 

Environmental  impact  store  rif.n;   /•  /.s  <^^ 
Environmental  impact  statements  are 
prepared  under  the  National  Environmental 
Policv  Ac*  r)\  Federal  agencies  as  they 
evalu<,;e  -re  environmental  consequences  of 
profKjsed  actions  EISs  descrbe  baseline 
environmental  conditions;  the  purjjose  of, 
need  for,  and  consequences  of  a  proposed 
action;  the  no-action  alternative:  and  the 
consequences  of  a  rertsonatce  ratine  of 
alternative  actions   a  M-p,!:;;!.  ^.sk 
assessment  couio  '>e  :  :,-iut:<-,:  i  ■.:  caca 


;sii  /-.ssessment 


a.teriiative   o-  a  comparnt 

rrcght  be  (ieveioper.    Howex,-.;    ',vk 

asses'-rne:,'  i-,  not  -jsp  yro\  apriroach  used  in 

his-. 

f  \po<,:re — The  contact  or  co-occurrence  of 
,-.  -'rt-ssor  With  a  receptor 

Expo'-ure  profile — The  jirrscact  of 
i.iaracteri  nation  of  exposure  m  the  analysis 
[>hase  of  ecokjgica!  risk  assessment.  The 
exposure  profile  summarizes  the  magnitude 
and  spatial  and  tempora;  patterns  of 
exposure  for  the  scenarios  des(  r;t>er!  in  the 
conceptual  model 

Exposure  scenan.' — A  set    :•  r,sv^,mptions 
voncerning  how  an  exposure  rnav  'ake  p!a.-r 
including  assumptions  atiou-  'h^  exp,  ,<,-,.-(. 
setting,  stressor  characteristics   dna  activities 
that  may  lead  to  exposure 

Hazard  assessment — Th.s  term  r.as  bee-, 
...sed  to  mean  either    1    p\aiuatine  ;ne 
intrinsic  effects  of  a  stressor    ',    S   E?A,  1979) 
or  (2)  defining  a  marg.n  of  sa!et\  o:  quotient 
by  comparing  a  'oxo  oioiiii  effects 
concentration  witt;  an  exposure  estimate 
(SETAC,  1987). 

LCio — A  statistically  or  grapn  rail \ 
estimated  concentration  tn<i'  >  ex; verted  to 
be  lethal  to  50%  of  a  er-o:,p  ,:•  ort;a:..s:-o 
under  specified  con;.v,':o:>  :  a.sTV   ;  j^bj. 

Lines  of  evidence — In!;  irn.atio,:    .lerived 
from  different  sources  or  u>  Uiherent 
techniques  that  can  be  used  to  describe  and 
mterpret  risk  estimates.  Unlike  the  term 

weignt  <if  evidence,"  it  does  not  necessarily 
imply  assignment  of  quaniitathe  vveightings 
to  information 

Lowest-observed-adverse-effect  level 
(LOAEL) — ^The  lowest  level  of  a  stressor 
evaluated  in  a  test  that  causes  statistically 
significant  differences  from  the  controls. 

Maximum  acceptable  toxic  concentration 
(MATC) — For  a  particular  ecological  effects 
test,  this  term  is  used  to  mean  either  the 
range  between  the  NOAEL  and  the  LOAEL  or 
the  geometric  mean  of  the  NOAEL  and  the 


LU.\£L.  The  geometric  mean  is  also  known 
as  the  chronic  value. 

Measure  of  ecosystem  and  receptor 
characteristics — Measures  that  influence  the 
behavior  and  location  of  ecological  entities  of 
the  assessment  endpoint,  the  distribution  of 
a  stressor,  and  life-history  characteristics  of 
the  assessment  endpoint  or  its  surrogate  that 
may  affect  exposure  or  response  to  the 
stressor. 

Measure  of  effect — A  change  in  an  attribute 
of  an  assessment  endpoint  or  its  surrogate  in 
response  to  a  stressor  to  which  it  is  exposed. 

Measure  of  exposure — A  measure  of 
stressor  existence  and  movement  in  the 
environment  and  its  contact  or  co-occurrence 
with  the  assessment  endpoint. 

Measurement  endpoint — See  "measure  of 
effect." 

No-observed-adverse-effect  level 
(NOAELh-The  highest  level  of  a  stressor 
evaluated  in  a  test  that  does  not  cause 
statistically  significant  differences  from  the 
controls. 

Population — An  aggregate  of  individuals  of 
a  species  within  a  specified  location  in  space 
and  time. 

Primary  effect— An  effect  where  the 
stressor  acts  on  the  ecological  comjxjnent  of 
interest  itself,  not  through  effects  on  other 
components  of  the  ecosystem  (synonvmous 
with  direct  effect,  compare  with  definition 
for  secondary  effect). 

Probability  density  function  (PDF)— 
Probability  density  functions  are  particularly 
useful  in  describing  the  relative  lielihood 
that  a  variable  will  have  different  particular 
values  of  x.  The  probability  that  a  variable 
will  have  a  value  within  a  small  interval 
around  x  can  be  approximated  by 
multiplying  f[x)  (i.e.,  the  value  of  y  at  x  in 
a  PDF  plot)  by  the  width  of  the  interval 

biclji^g  coot  a&ec -«*-»> 
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Prospective  risk  assessment — An 
evaluation  of  the  future  risks  of  a  stressors) 
not  yet  released  into  the  environment  or  of 
futiire  conditions  resulting  from  an  existing 
stressors). 

Receptor — The  ecological  entity  exposed  to 
the  stressor. 

flecove/y— The  rate  and  extent  of  return  of 
a  population  or  community  to  some  asp>ect(s] 
of  its  previous  condition.  Because  of  the 
dynamic  nature  of  ecological  systems,  the 
attributes  of  a  "recovered"  system  should  be 
carefully  defined 

Relative  risk  assessnitini     A  p:'  ^  cii 
similar  to  comparative  risk  assessnipnt.  It 
involves  f'«:t;m3*inR  thp  risk':  assfx  lated  with 
different  strf^surs   i:  ;ndi>dg".Tient  actions.  To 
some,  relative  nsK  i  onrMtP'-  'ru'  asp  of 
quantitative  risk  tec  h:uqv;cs  w.ndi' 
comparative  risk  approaches  more  often  rely 
on  professional  judgment.  Others  do  not 
make  this  distinction 

Retrospective  risk  asstbbnient     An 
evaluation  of  the  causal  linkages  :n^*^f>'n 
observed  ecological  pffprts  and  strfssurs)  in 
the  environment. 

Risk  characterization — A  pr.asp  (.! 
ecological  risk  assessment  that  integrates  ihe 
exposure  and  stressor  response  profiles  to 
evaluate  the  likelihood  of  adverse  ecological 
effects  associ<:'»- '.  w  t;  »  xrxjsure  to  a  stressor. 
Lines  of  evide:i_f  n::fi  '.'.t  adversity  of  effects 
are  discussed. 

Secondary  effect — An  effect  wrhere  the 
stressor  acts  on  supporting  components  of 
the  ecosystem,  which  in  turn  have  an  effect 


on  the  ecolot:'  ri.    omponent  of  interest 
(synonymous  wit.'    ndi.-ect  effects;  compare 
with  definition  for  jinn.a.'^'  effect). 

Sourcf^ — A.n  entitv  or  action  that  releases  to 
the  envuronment  or  imposes  on  the 
environment  a  chemical,  physical,  or 
biological  stressor  nr  strpssors. 

Scurf  f^  term-  A-.  «;;,   led  to  chemical 
stressors,  the  type  magnitude,  and  patterns 
of  chemical(s)  released 


Stressor — Anv 


chemical,  or 


biological  entity  that  can  induce  an  adverse 
response  (synonvinous  with  agent). 

Stressor-response  profile — The  product  of 
characterization  of  ecological  effects  in  the 
analysis  phase  of  ecological  risk  assessment. 
The  stressor  response  profile  summarizes  the 
data  on  the  effects  of  a  stressor  and  the 
relationship  of  the  data  to  the  assessment 
endpoint 

Stress  regime — Ihe  term  "stress  regime" 
has  been  used  in  at  least  three  distinct  ways: 
(1)  To  characterize  exposure  to  multiple 
chemicals  or  to  both  chemical  and 
nonchemical  stressors  (more  clearly 
described  as  multiple  exp>osure,  complex 
exposure,  or  exposure  to  mixtures),  (2)  as  a 
synonym  for  exposure  that  is  intended  to 
avoid  overemphasis  on  chemical  exposures, 
and  (3)  to  describe  the  series  of  interactions 
of  exposures  and  effects  resulting  in 
secondary  exposures,  secondary  effects  and, 
fmally,  ultimate  effects  (also  known  as  risk 
cascade  [Lipton  et  al.,  1993)),  or  causal  chain, 
pathway,  or  network  (Andrewartha  and 
Birch,  1984). 


Trophic  levels — A  functional  classification 
of  taxa  within  a  community  that  is  based  on 
feeding  relationships  (e.g..  aquatic  and 
terrestrial  green  plants  niake  up  the  first 
trophic  level  and  herbivores  make  up  the 
second). 
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Conceptual  model  diagrams  are  visuai 
representations  of  the  conceptual  models. 
They  may  be  based  on  theory  and  logic, 
empirical  data,  mathematical  models,  or 
probability  models.  These  diagrams  are 
useful  tools  for  communicating  impwrtant 
pathways  in  a  clear  and  concise  way.  They 
can  be  used  to  ask  new  questions  about 
relationships  that  help  generate  plausible  risk 
hyp>olheses.  Further  discussion  of  ccmceptual 
models  is  found  in  section  3.4. 

Flow  diagrams  like  those  shown  in  figures 
C-1  through  C-3  are  typical  conceptual 
model  diagrams.  When  constructing  flow 
diagrams,  it  is  helpful  to  use  distinct  and 
consistent  shap>es  to  distinguish  between 
stressors,  assessment  endpwints,  responses, 
expKwure  routes,  and  ecosystem  processes. 
Although  flow  diagrams  are  often  used  to 
illustrate  conceptual  models,  there  is  no  set 
configuration  for  conceptual  model  diagrams, 
and  the  level  of  complexity  may  vary 
considerably  depending  on  the  assessment 
Pictorial  representations  of  the  processes  of 
an  ecosystem  can  be  more  effective  (e.g., 
Bradley  and  Smith,  1989). 
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Figure  C-2.   Conceptual  model  for  tracking  stress  associated  with  lead  shot  through  upland 
ecosystems.  Reprinted  from  Environmental  Toxicology  and  Chemistry  b>  Kendall  et  ai 
(1996)  with  permission  of  the  Society  of  Environmental  Toxicology  and  (  hemistr-v 
(copyright  1996). 
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Figure  C-3.   Waquoit  Bay  watershed  conceptual  model  (continued). 
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between  a  primary  physical  stressor  (logging 
roads)  and  an  effect  on  an  assessment 
endpoint  (fecundity  in  insectivorous  fish). 
This  simple  diagram  illustrates  the  effect  of 
building  logging  roads  (which  could  be 
considered  a  stressor  or  a  source)  in 
ecosystems  where  slope,  soil  type,  low 
riparian  cover,  and  other  ecosystem 
characteristics  lead  to  the  erosion  of  soil, 
which  enters  streams  and  smothers  the 
benthic  organisms  (exposure  pathway  is  not 
explicit  in  this  diagram).  Because  of  the 
dependence  of  insectivorous  fish  on  benthic 
organisms,  the  fish  are  believed  to  be  at  risk 
from  the  building  of  logging  roads.  Each 
arrow  m  this  diagram  represents  a  hypothesis 
about  the  proposed  relationship  (e.g..  human 
action  and  stressor,  stressor  and  effect, 
primary  effect  to  secondary  effect).  Each  risk 
hy(K)thesis  provides  insights  into  the  kinds  of 
data  that  will  be  needed  to  verify  that  the 
hypothesized  relationships  are  valid. 

Figure  C-2  is  a  conceptual  model  used  by 
Kendall  et  al.  (1996)  to  track  a  contaminant 
through  upland  ecosystems.  In  this  example, 
upland  birds  are  exposed  to  lead  shot  when 
it  becomes  embedded  in  their  tissue  after 
being  shot  and  by  ingesting  lead  accidentally 
when  feeding  on  the  ground.  Both  are 
hypothesized  to  result  in  increased  morbidity 


I.  g..  lower  reproduction  ai..; 
competitiveness  and  higher  predation  and 
infection)  and  mortality,  either  directly 
(lethal  intoxication)  or  indirectly  (effects  of 
morbidity  leading  to  mortality)  These  effects 
are  believed  to  result  in  changes  in  upland 
bird  populations  and,  because  of 
hypothesized  exposure  of  predators  to  lead, 
to  increased  predator  mortality  This  example 
shows  multiple  exposure  pathways  for  effects 
on  two  assessment  endpoints.  Each  arrow 
contains  within  it  assumptions  and 
hypotheses  about  the  relationship  depicted 
that  provide  the  basis  for  identifying  data 
needs  and  analyses. 

Figure  C-3  is  a  conceptual  model  adapted 
from  the  Waquoit  Bay  watershed  risk 
assessment.  At  the  top  of  the  model,  multipi< 
human  activities  that  occur  in  the  watershed 
are  shown  in  rectangles.  Those  sources  of 
stressors  are  linked  to  stressor  types  depicted 
in  ovals.  Multiple  sourcas  are  shown  to 
contribute  to  an  individual  stressor,  and  each 
source  may  contribute  to  more  than  one 
stressor  The  stressors  then  lead  to  multiple 
ecological  effects  depicted  again  in 
rectangles.  Some  rectangles  are  double-lined 
to  indicate  effects  that  can  be  directly 
measured  for  data  analysis.  Finally,  the 
effects  are  linked  to  particular  assessment 
endpoints.  The  connections  show  that  one 


effect  can  result  in  changes  in  many 
assessment  endpoints.  To  fully  depict 
exf>osure  pathways  and  types  of  effects, 
specific  portions  of  (his  conceptual  model 
would  need  to  be  expianded  to  illustrate  those 
relationships 

The  analysis  phase  process  is  illustrated 
here  for  a  chemical,  physical,  and  biological 
stressor.  These  examples  do  not  represent  all 
possible  approaches,  but  they  illustrate  the 
analysis  phase  process  using  information 
from  actual  assessments 

n  1    Sppcial  Rmipw  of  dranuiar 

i  iirmuldtions  ot  (  artHifuran  Based  iin 

ViKfrs*-  ^  tTp<  ts  i>n  Birds 

;  -K-^i  „■   ;  . .  LiiiiLi  „;.  di.  jiitbsment  of 
the  risks  of  carbofuran  to  birds  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  (Houseknecht. 
1993).  Cartxjfuran  is  a  broad-spectrum 
insecticide  and  nematicide  applied  primarily 
in  granular  form  on  27  crops  as  well  as 
forests  and  pine  seed  orchards.  The 
assessment  endp>oint  was  survival  of  birds 
that  forage  in  agricultural  areas  where 
carbofuran  is  applied. 
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Figure  D-1.  Example  of  the  analysis  phase  process:  special  revien  of  carbofuran 
Rectangles  indicate  inputs,  hexagons  indicate  actions,  and  circles  indicate  outputs 
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1  n>'  ,in<iivMi  I'  •w  "11  birds  that 

may  incidentally  .nulesaslhey 

forage  or  that  may  eat  ottier  animals  that 
contain  granules  or  residues.  Measures  of 
exposure  included  application  rates, 
attributes  of  the  formulation  (e.g..  size  of 
granules),  and  residues  in  prey  organisms. 
Measures  of  the  ecosystem  and  receptors 
included  an  inventory  of  bird  species  that 
may  be  exposed  following  applications  for  10 
crops.  The  birds'  respwctive  feeding 
behaviors  were  considered  in  developing 
routes  of  exposure.  Measures  of  effect 
included  laboratory  toxicity  studies  and  field 
investigations  of  bird  mortality. 

The  source  of  the  chemical  was  application 
of  the  f)esticide  in  granular  form.  The 
distribution  of  the  pesticide  in  agricultural 
fields  was  estimated  on  the  basis  of  the 
application  rate.  The  number  of  exposed 
granules  was  estimated  from  literature  data. 
On  the  basis  of  a  review  of  avian  feeding 
behavior,  seed-eating  birds  were  assumed  to 


ingest  any  granules  left  uncovered  in  the 
field.  The  intensity  of  exposure  was 
summarized  as  the  number  of  exposed 
granules  per  square  foot. 

The  stressor-response  relationship  was 
described  using  the  results  of  toxicity  tests. 
These  data  were  used  to  construct  a  toxicity 
statistic  expressed  as  the  number  of  granules 
needed  to  kill  50%  of  the  test  birds  (i.e., 
granules  per  LD50),  assuming  0.6  mg  of  active 
ingredient  per  granule  and  average  body 
weights  for  the  birds  tested.  Field  studies 
were  used  to  document  the  occurrence  of 
bird  deaths  following  applications  and 
provide  further  causal  evidence.  Carbofuran 
residues  and  cholinesterase  levels  were  used 
to  confirm  that  exposure  to  carbofuran 
caused  the  deaths. 

n  .'    MiMlf'ir.x  I  OSS*-,  n'  Hiiftiimiand  Vnn»st 

Figure  D-2  is  based  on  an  assessment  of 
the  ecological  consequences  (risks)  of  long- 


term  changes  in  hydroloi?ic  conditions 
(water-level  elevations)  !  :    .'.r*.  habitat 
types  in  the  Lake  Verret  Bdsui  ui  Louisiana 
(Brody  et  al..  1989.  1993,  Conner  and  Brody. 
1989).  The  project  was  intpriiied  '•■   provide 
a  habitat-based  approach  '.ni  <is^t'^^,nn  the 
environmental  imjjactsof  Feti'Tn    v\  ;!er 
projects  under  the  National  Er  v  -   r.  liental 
Policy  Act  and  Section  404  of  the  Clean 
Water  Act.  Output  from  the  models  provided 
risk  managers  with  information  on  how 
changes  in  water  elevation  might  alter  the 
ecosystem.  The  primary  anthropogenic 
stressor  addressed  in  this  asM'ssnitr  •  was 
artificial  levee  construction  fi:  f.  xx;  i  ontrol, 
which  contributes  to  land  subsidence  by 
reducing  sediment  depxjsition  in  the 
floodplain.  Assessment  endpoints  included 
forest  community  structure  and  habitat  value 
to  wildlife  species.and  the  species 
composition  of  the  wildlife  community. 
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Figure  D-2.  Example  of  the  analysis  phase  process:  modeling  losses  of  bonomland 
hardwoods.  Rectangles  indicate  inputs,  hexagons  indicate  actions,  and  circles  indicate 
outputs. 
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primary  (li  t  water-level  changes 

on  plant  commuiut>  Lomposition  and  habitat 
characteristics  Measures  of  exposure 
included  the  attributes  and  placement  of  the 
levees  and  water-level  measurements. 
Measures  of  ecosystem  and  receptor 
characteristics  included  location  and  extent 
of  bottomland-hardwood  communities,  plant 
species  occurrences  within  these 
communities,  and  information  on  historic 
flow  regimes.  Measures  of  effects  included 
laboratory  studies  of  plant  response  to 
moisture  and  field  measurements  along 
moisture  gradients. 

While  the  principal  stressor  under 
evaluation  was  the  construction  of  levees,  the 
decreased  gradient  of  the  river  due  to 
sediment  deposition  at  its  mouth  also 
contributed  to  increased  water  levels.  The 
extent  and  frequency  of  flooding  were 
simulated  by  the  FORFLO  model  based  on 
estimates  of  net  subsidence  rates  firom  levee 
construction  and  decreased  river  gradient. 
Seeds  and  seedlings  of  the  tree  species  were 
assumed  to  be  exposed  to  the  altered  flooding 
regime.  Stressor-response  relationships 
describing  plant  response  to  moisture  (e.g.. 
seed  germination,  survival)  were  embedded 
within  the  FORFLO  model.  This  infonpation 
was  used  by  the  model  to  simulate  changes 
in  plant  communities:  The  model  tracks  the 
species  type,  diameter,  and  age  of  each  tree 
on  simulated  plots  from  the  time  the  tree 


enters  the  plot  as  a  seedling  or  sprout  until 
it  dies.  The  FORFLO  model  calculated 
changes  in  the  plant  community  over  time 
(from  50  to  280  years)  The  spatial  extent  of 
the  three  habitat  types  of  interest — wet 
bottomland  hardwoods,  dry  bottomland 
hardwoods,  and  cypress-tupelo  swamp — was 
mapped  into  a  CIS  along  with  the 
hydrological  information.  The  changes 
projected  by  FORFLO  were  then  manually 
linked  to  the  CIS  to  show  how  the  spatial 
distribution  of  different  communities  would 
change.  Evidence  that  flooding  would 
actually  cause  these  changes  included 
comparisons  of  model  predictions  with  field 
measurements,  the  laboratory  studies  of  plant 
response  to  moisture,  and  knowledge  of  the 
mechanisms  by  which  flooding  elicits 
changes  in  plant  communities. 

Secondary  (indirect)  effects  on  wildlife 
associated  with  changes  in  the  habitat 
provided  by  the  plant  community  formed  the 
second  part  of  the  analysis  phase.  Important 
measures  included  life-history  characteristics 
and  habitat  needs  of  the  wildlife  species. 
Effects  on  wildlife  were  inferred  by 
evaluating  the  suitability  of  the  plant 
community  as  habitat.  Specific  aspects  of  the 
community  structures  calculated  by  the 
FORFLO  model  provided  the  input  to  this 
part  of  the  analysis.  For  example,  the  number 
of  snags  was  used  to  evaluate  habitat  value 
for  woodpeckers.  Resident  wildlife 
(represented  by  five  s{>ecies)  was  assumed  to 


co-occur  with  the  altered  plant  community. 
Habitat  value  was  evaluated  by  calculating 
the  Habitat  Suitability  Index  (HSI)  for  each 
habitat  type  multiplied  by  the  habitat  type's 
area. 

A  combined  exposure  and  stressor- 
response  profile  is  shown  in  figure  0-2;  these 
two  elements  were  combined  with  the 
models  used  for  the  analysis  and  then  used 
directly  in  risk  ch     •  '■■  .    ' 

n  T    PPTt  Risk  ^v.>".smfiit  cit  Importdlion  nt 

'  imv  !r(im  (  h;if 

Figure  D-3  is  based  on  the  assessment  of 
potential  risks  to  U.S.  forests  due  to  the 
incidental  introduction  of  insects,  fungi,  and 
other  pests  inhabiting  logs  harvested  in  Chile 
and  transported  to  U.S.  ports  (USDA.  1993). 
This  risk  assessment  was  used  to  determine 
whether  actions  to  restrict  or  regulate  the 
impxjrtation  of  Chilean  logs  were  needed  to 
protect  U.S.  forests  and  was  conducted  by  a 
team  of  six  experts  under  the  auspices  of  the 
U.S.  Dejjartment  of  Agriculture  Forest 
Service.  Stressors  include  insects,  forest 
pathogens  (e.g..  fungi),  and  other  pests.  The 
assessment  endpoint  was  the  survival  and 
growth  of  tree  species  (particularly  conifers) 
in  the  western  United  States.  Damage  that 
would  affect  the  commercial  value  of  the 
trees  as  ium''     a-,     learly  of  interest. 
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Figure  D-3.  Example  of  the  analysis  phase  process:  pest  risk  assessment  of  the 
importation  of  logs  from  Chile.   Rectangles  indicate  inputs,  hexagons  indicate  actions, 
and  circles  indicate  outputs. 
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I  he  analysis  phase  wa.s  carried  out  by 
eliciting  professional  opinions  from  a  team  of 
experts  Measures  of  exposure  used  by  the 
teani  Included  distribution  information  for 
the  imported  logs  and  attributes  of  the  insects 
and  pathogens  such  as  dispersal  mechanisms 
and  life  history  characteristics  Measures  of 
ecosystem  and  receptor  characteristics 
included  the  climate  of  the  United  States, 
location  of  geographic  Ijarriers.  knowledge  of 
host  suitability,  and  ranges  of  potential  host 
species.  Measures  of  effect  Included 
knowledge  of  the  infectivity  of  these  pests  in 
other  countries  and  the  infectivity  of  similar 
pests  on  US.  hosts 

This  information  was  used  by  the  risk 
assessment  team  to  evaluate  the  potential  for 
exposure  They  began  by  evaluating  the 
likHlihtjod  of  entry  of  infested  logs  into  the 
t  -niipd  States  The  distribution  of  the 
(  s  given  entry  was  evaluated  by 

I  :ig  the  potential  for  colonization 

ant)  tprwad  beyond  the  p«iint  of  entry  as  well 
as  the  likelihood  of  the  organisms  surviving 
and  reprtxlucing.  The  potential  for  exposure 
was  summarized  by  assigning  each  of  the 
above  elements  a  judgment  based  value  of 
high,  medium,  or  low 

The  evaluation  of  ecological  effects  was 
also  conducted  on  the  basis  of  collective 
professiimal  judgment  Of  greatest  relevance 
to  this  guldiiiice  was  the  consideration  of 
envlnmmental  damage  potential,  defined  as 
the  likelihood  of  ecosystem  destabilization. 
reduction  in  bifidiveniity.  loss  of  keystone 
species,  and  rtxluction  or  elimination  of 
endangered  or  threatened  species.  (The  team 
also  considered  economic  damage  potential 
and  social  and  political  influences,  however, 
for  the  purposes  of  these  (iuidelines,  those 
fiif  t(ir\  are  considered  to  be  part  of  the  risk 
maniigement  process.)  Again,  each 
consideration  was  assigned  a  value  of  high, 
medium,  or  low  to  summarize  the  potential 
for  ecological  effects 

Appendix  F — Criteria  for  DftermininR 
Ecological  Advemity:  A  Hypothelual 
Example  (Adapted  From  Harwell  el  ■!., 
1994)  ■ 

As  a  result  of  a  collision  at  sea.  an  oil 
tanker  releases  15  million  barrels  of  12  fuel 
oil  .1  km  offshore  It  is  predicted  that 
prevailing  winds  will  carry  the  fuel  onshore 
within  48  to  72  hours.  The  coastline  has 
numerous  small  embayments  that  support  an 
extensive  shallow,  sloping  subtidal 
community  and  a  rich  intertidal  community 
A  preliminary  assessment  determines  that  if 
no  action  is  taken,  significant  risks  to  the 
communities  will  result.  Additional  risk 
assessments  are  conducted  to  determine 
which  of  two  options  should  be  used  to  clean 
up  the  oil  spill. 

Option  1  is  to  use  a  dispersant  to  break  up 
theviick,  which  would  reduce  the  likelihood 
of  extensive  onshore  contamination  but 
would  cause  extensive  mortality  to  the 
phytoplankton,  zooplankton,  and 
ichthyoplankton  (fish  larvae),  which  are 
important  for  commercial  fisheries  Option  2 
is  to  try  to  contain  and  pump  off  as  much  oil 


■  Thi.'k  sxampU  is  slmpliflMi  for  illustntiva 
purii.iMf,  In  olhar  situAtlon*.  Il  may  bm 

iiv  more  (iifTiciilt  10  draw  cl««r 
L- ^as  ragardinK  raUtlva  m:olo|^cal  •dvarsKy 


as  possitjie,  this  option  diitiLipdtos  that  a  shih 
in  wind  direction  will  move  tJie  spill  away 
frtim  shore  and  allow  for  natural  dispersal  at 
sea  If  this  does  not  happen,  the  oil  will 
contaminate  the  extensive  sub-and  intertidal 
mud  flats,  rocky  intertidal  communities,  and 
beaches  and  pose  an  additional  hazard  to 
avian  and  mammalian  fauna.  It  is  assumed 
there  will  be  a  demonstrable  change  beyond 
natural  variability  in  the  assessment 
endpoints  (e.g..  structure  of  planktonic. 
benthic.  and  intertidal  communities).  What  is 
the  adversity  of  each  option? 

•  Nature  and  intensity  of  the  effect.  For 
both  options,  the  magnitude  of  change  in  the 
assessment  endpoints  is  likely  to  be  severe. 
Planktonic  populations  often  are 
charactenzed  by  extensive  spatial  and 
temporal  variability.  Nevertheless,  within  the 
spatial  boundaries  of  the  spill,  the  use  of 
dispersants  is  likely  to  produce  complete 
mortality  of  all  planktonic  forms  within  the 
upper  3  m  of  water.  For  benthic  and 
intertidal  communities,  which  generally  are 
stable  and  have  less  spatial  and  temporal 
variability  than  planktonic  forms,  oil 
contamination  will  likely  result  in  severe 
impacts  on  survival  and  chronic  effects 
lasting  for  several  years  Thus,  under  both 
options,  changes  in  the  assessment  endpoints 
will  probably  exceed  the  natural  variability 
for  threatened  communities  in  both  space 
and  time. 

•  Spatial  scale.  The  areal  extent  of  impacts 
is  similar  for  each  of  the  options.  While 
extensive,  the  area  of  impact  constitutes  a 
small  percentage  of  the  landscape.  This 
leaves  considerable  area  available  for 
replacement  stocks  and  creates  significant 
fragmentation  of  either  the  planktonic  or 
inter-and  subtidal  habitats  Ecological 
adversity  is  reduced  because  the  area  is  not 

a  mammalian  or  avian  migratory  corridor. 

•  Temporal  scale  and  recovery.  On  the 
basis  of  experience  with  other  oil  spills,  it  is 
assumed  that  the  effects  are  reversible  over 
some  time  period.  The  time  needed  for 
reversibility  of  changes  in  phytoplankton  and 
zooplankton  populations  shoiild  be  short 
(days  to  weeks)  given  their  rapid  generation 
times  and  easy  immigration  from  adjacent 
water  masses  There  should  not  be  a  long 
recovery  pwriod  for  ichthyoplankton,  since 
they  typically  experience  extensive  natural 
mortality,  and  immigration  is  readily 
available  from  surrounding  water  masses.  On 
the  other  hand,  the  time  needed  for 
reversibility  of  changes  in  benthic  and 
intertidal  communities  is  likely  to  be  long 
(years  to  decades)  First,  the  stressor  (oil) 
would  be  likely  to  persist  in  sediments  and 
on  rocks  for  several  months  to  years.  Second, 
the  life  histories  of  the  species  comprising 
these  communities  sj>an  3  to  5  years.  Third, 
the  reestablishment  of  benthic  intertidal 
community  and  ecosystem  structure 
(hierarchical  composition  and  function)  often 
requires  decades. 

Both  options  result  in  (1)  assessment 
endpoint  effects  that  are  of  great  severity.  (2) 
exceedances  of  natural  variability  for  those 
endpoints,  and  (3)  similar  estimates  of  areal 
impact  What  distinguishes  the  two  options 
is  temporal  scale  and  reversibility.  In  this 
regard,  changes  to  the  benthic  and  intertidal 
ecosystems  are  considerably  more  adverse 


than  those  to  the  planfctop.  Un  mis  tiasis.  the 
option  of  choice  would  be  to  disperse  the  oil. 
effectively  preventing  it  from  reaching  shore 
where  it  would  contaminate  the  benthic  and 
intertidal  communities. 
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Part  B:  Response  to  Science  AdviMir\ 
Board  and  Public  Comments 

J  Introduction 

This  section  summarizes  the  major 
issues  raised  in  public  comments  and  by 
EPAs  Science  Advisory  Board  (SAB)  on 
the  previous  draft  of  these  Guidelines 
(the  Proposed  Guidelines  for  Ecological 
Risk  Assessment,  hereafter  "Proposed 
Guidelines").  A  notice  of  availability  for 
pubUc  comment  of  the  Proposed 
Guidelines  was  published  September  9, 
1996  (61  FR  47552-47631)  Forty-four 
responses  were  received.  The  Ecological 
Processes  and  Effects  Committee  of  the 
SAB  reviewed  the  Proposed  Guidelines 
on  September  19-20.  1996.  and 
provided  comments  in  January  1997 
(EPA-SAB-EPEC-97-002). 

The  SAB  and  public  comments  were 
diverse,  reflecting  the  different 
perspectives  of  the  reviewers.  Many  of 
the  comments  were  favorable, 
expressing  agreement  with  the  overall 
approach  to  ecological  risk  assessment. 
Many  comments  were  beyond  the  scope 


of  the  Guidelines,  including  requests  for 
guidance  on  risk  management  issues 
(such  as  considering  social  or  economic 
impacts  in  decision  making).  Major 
issues  raised  by  reviewers  are 
summarized  below.  In  addition  to 
providing  general  comments  (section  2). 
reviewers  were  asked  to  comment  on 
seven  specific  questions  (section  3). 

2.  Response  to  General  Comments 

Probably  the  most  common  request 
was  for  greater  detail  in  specific  areas. 
In  some  cases,  additional  discussion 
was  added  (for  example,  on  the  use  of 
tiering  and  iteration  and  the  respective 
roles  of  risk  assessors,  risk  managers, 
and  interested  parties  throughout  the 
process).  In  other  areas,  topics  for 
additional  discussion  were  included  in 
a  list  of  potential  areas  for  further 
development  (see  response  to  question 
2,  below).  Still  other  topics  are  more 
appropnately  addressed  by  regional  or 
program  offices  within  the  context  of  a 
certain  regulation  or  issue,  and  are 
deferred  to  those  sources. 

A  few  reviewers  felt  that  since 
ecological  risk  assessment  is  a  relatively 
young  science,  it  is  premature  to  issue 
guidelines  at  this  time.  The  Agency  feels 
that  it  is  appropriate  to  issue  guidance 
at  this  time,  especially  since  the 
Guidelines  contain  major  principles  but 
refrain  from  recommending  specific 
methodologies  that  might  become 
rapidly  outdated.  To  help  ensure  the 
continued  relevance  of  the  Guidelines, 
the  Agency  intends  to  develop 
documents  addressing  specific  topics 
(see  response  to  question  2  below)  and 
will  revise  these  Guidelines  as 
experience  and  scientific  consensus 
evolve. 

Some  reviewers  asked  whether  the 
Guidelines  would  be  applied  to 
previous  or  ongoing  ecological  risk 
assessments,  and  whether  existing 
regional  or  program  office  guidance 
would  be  superseded  in  conducting 
ecological  risk  assessments.  As 
described  in  section  1.3  (Scope  and 
Intended  Audience),  the  Guidelines  are 
principles,  and  are  not  regulatory  in 
nature.  It  is  anticipated  that  guidance 
from  program  and  regional  offices  will 
evolve  to  implement  the  principles  set 
forth  in  these  Guidelines.  Similarly, 
some  reviewers  requested  that 
assessments  require  a  comparison  of  the 
risks  of  alternative  scenarios  (including 
background  or  baseline  conditions)  or 
an  assignment  of  particular  levels  of 
ecological  significance  to  habitats. 
These  decisions  would  be  most 
appropriately  made  on  a  case-by-case 
basis,  or  by  a  program  office  in  response 
to  program-specific  needs. 
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Several  Native  American  groups 
noted  a  lack  of  acknowledgment  of 
tribal  governments  in  the  document 
This  Agency  oversight  was  corrected  by 
including  tribal  governments  at  points 
in  the  Guidelines  where  other 
governmental  organizations  are 
mentioned. 

Several  reviewers  noted  that  the 
Proposed  Guidelines  mentioned  the 
need  for  "expert  judgment'  in  several 
places  and  asked  how  the  Agency 
defined  "expert"  and  what 
qualifications  such  an  individual  should 
have.  At  present,  there  is  no  standard 
set  of  quai;fif  .itisir.s  fur  n:;  m  ologicai 
risk  assessor.  <jna  >.ui  n  a  staiidard 
would  be  very  difficult  to  produce, 
since  ecological  assessments  are 
frequently  done  by  teams  of  individuals 
with  expertise  in  many  areas.  To  avoid 
this  problem  "the  Guidelines  now  use 
the  term  "proiessional  judgment."  and 
note  that  it  is  important  to  document  the 
rationale  for  iinpunant  decisions 

Some  reviewers  felt  that  the 
Guidelines  should  address  effects  only 
at  the  population  level  and  above.  The 
Guidelines  do  not  make  this  restriction 
for  several  reasons.  First,  some 
assessments,  such  as  those  involving 
endangered  species,  do  involve 
considerations  of  individual  effects. 
Second,  the  decision  as  to  which 
ecological  entity  to  protect  should  be 
the  result,  on  a  case-by-case  basis,  of  the 
planning  process  involving  risk 
assessors,  risk  managers,  and  interested 
parties,  if  appropriate.  Some  suggestions 
have  been  proposed  (U.S.  EPA,  1997a). 
Finally,  there  appears  to  be  some 
confusion  among  reviewers  between 
conducting  an  assessment  concerned 
with  population-level  effects,  and  using 
data  from  studies  of  effects  on 
individuals  (e.g.,  toxicity  test  results)  to 
infer  population-level  effects.  These 
inferences  are  commonly  used  (and 
generally  accepted)  in  chemical 
screening  programs,  such  as  the  Office 
of  Pollution  Prevention  and  Toxics 
Premanufai  tunny  Notification  program 
(U.S.  EPA,  1994ej. 

The  use  of  environmental  indices 
received  a  number  of  comments.  Some 
reviewers  wanted  the  Guidelines  to  do 
more  to  encourage  the  use  of  indices, 
while  others  felt  that  the  disadvantages 
of  indices  should  receive  greater 
emphasis.  The  Guidelines  discuss  both 
the  advantages  and  limitations  of  using 
indices  to  guide  risk  assessors  in  their 
proper  use. 

Other  reviewers  requested  that  the 
Guidelines  take  a  more  definitive 
position  on  the  use  of  "realistic 
exposure  assumptions,"  such  as  those 
proposed  in  the  Agency's  exposure 
jjuidelines  (U.S.  EPA,  1992b).  Although 


the  exposure  guidelines  offer  many 
useful  suggestions  that  are  applicable  to 
human  health  risk  assessment,  it  was 
not  possible  to  generalize  the  concepts 
to  ecological  risk  assessment,  given  the 
various  permutations  of  the  exposure 
concept  for  different  tyjjes  of  stressors 
or  levels  of  biological  organization.  The 
Guidelines  emphasize  the  importance  of 
documenting  major  assumptions 
(including  exposure  assumptions)  used 
in  an  assessment. 

Several  reviewers  requested  more 
guidance  and  examples  using 
nonchemical  stressors,  i.e.,  physical  or 
biological  stressors.  This  topic  has  been 
included  in  the  list  of  potential  subjects 
for  future  detailed  treatment  (see 
response  to  question  2,  below). 

3  Response  to  Comments  on  Specific 
Questions 

Both  the  Proposed  Guidelines  and  the 
charge  to  the  SAB  for  its  review 
contained  a  set  of  seven  questions  asked 
by  the  .\gency.  These  questions,  along 
with  the  Agency's  response  to 
comments  received,  are  listed  below. 

(1)  Consistent  with  a  recent  National 
Research  Council  report  (NRC.  1996). 
these  Proposed  Guidelines  emphasize 
the  importance  of  interactions  between 
risk  assessors  and  risk  managers  as  well 
as  the  critical  role  of  problem 
formulation  in  ensuring  that  the  results 
of  the  risk  assessment  can  be  used  for 
decision  making.  Overall,  how 
compatible  are  these  Proposed 
Guidelines  with  the  National  Research 
Council  concept  of  the  risk  assessment 
process  and  the  interactions  among  risk 
assessors,  risk  managers,  and  other 
interested  parties? 

Most  reviewers  felt  there  was  general 
compatibihtv  between  the  Proposed 
Guidelines  and  the  NRC  report, 
although  some  emphasized  the  need  for 
continued  interactions  among  risk 
assessors,  risk  managers,  and  interested 
parties  (or  stakeholders)  throughout  the 
ecological  risk  assessment  process  and 
asked  that  the  Guidelines  provide 
additional  details  concerning  such 
interactions.  To  give  greater  emphasis  to 
these  interactions,  the  ecological  risk 
assessment  diagram  was  modified  to 
include  "interested  parties"  in  the 
planning  box  at  the  beginning  of  the 
process  and  "communicating  with 
interested  parties"  in  the  risk 
management  box  following  the  risk 
assessment.  Some  additional  discussion 
concerning  interactions  among  risk 
assessors,  risk  managers,  and  interested 
parties  was  added,  particularly  to 
section  2  (planning).  However,  although 
risk  assessor/risk  manager 
interrelationships  are  discussed,  too 
great  an  emphasis  in  this  area  is 


inconsistent  with  the  scoi>e  of  the 
Guidelines,  which  focus  on  the  interface 
between  risk  assessors  and  risk 
managers,  not  on  providing  risk 
management  guidance. 

(2)  The  Proposed  Guidelines  are 
intended  to  provide  a  starting  point  for 
Agency  programs  and  regional  offices 
that  wish  to  prepare  ecological  risk 
assessment  guidance  suited  to  their 
needs.  In  addition,  the  Agency  intends 
to  sponsor  development  of  more 
detailed  guidance  on  certain  ecological 
risk  assessment  topics.  Examples  might 
include  identification  and  selection  of 
assessment  endpoints,  selection  of 
surrogate  or  indicator  species,  or  the 
development  and  application  of 
uncertainty  factors.  Considering  the 
state  of  the  science  of  ecological  risk 
assessment  and  Agency  needs  and 
priorities,  what  topics  most  require 
additional  guidance? 

Reviewers  recommended  numerous 
topics  for  further  development. 
Examples  include: 

•  Landscape  ecology. 

•  Data  sources  and  quality. 

•  Physical  and  biological  stressors. 

•  Multiple  stressors. 

•  Definmg  reference  areas  for  field 
studies. 

•  Ecotoxicity  thresholds. 

•  The  role  of  biological  and  other 
types  of  indicators. 

•  Bioavailability,  bioaccumulation, 
and  bioconcentration. 

•  Uncertainty  factors. 

•  Stressor-response  relationships 
(e.g..  threshold  vs.  continuous). 

•  Risk  characterization  techniques. 

•  Risk  communication  to  the  public. 

•  Public  participation. 

•  Comparative  ecological  risk. 

•  Screening  and  tiering  assessments. 

•  Identifying  and  selecting 
assessment  endpoints. 

These  suggestions  will  be  included  in 
a  listing  of  possible  topics  proposed  to 
the  Agency's  Risk  Assessment  Forum 
for  future  development. 

(3)  Some  reviewers  have  suggested 
that  the  Proposed  Guidelines  should 
provide  more  discussion  of  topics 
related  to  the  use  of  field  observational 
data  in  ecological  risk  assessments,  such 
as  selection  of  reference  sites, 
interpretation  of  positive  and  negative 
field  data,  establishing  causal  hnkages. 
identifying  measures  of  ecological 
condition,  the  role  and  uses  of 
monitoring,  and  resolving  conflicting 
lines  of  evidence  between  field  and 
laboratory  data.  Given  the  general  scope 
of  these  Proposed  Guidelines,  what,  if 
any,  additional  material  should  be 
added  on  these  topics  and,  if  so,  what 
principles  should  be  highlighted? 

In  response  to  a  number  of  comments, 
the  discussion  of  field  data  in  the 
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section  4.1  ^^.  many 

suggested  topics  requested  a  level  of 
detail  that  was  inconsistent  with  the 
scope  of  the  Guidelines.  Some  areas 
may  be  covered  through  the 
development  of  future  Risk  Assessment 
Forum  documents. 

(4)  The  scope  of  the  Proposed 
Guidelines  is  intentionally  broad. 
However,  while  the  intent  is  to  cover 
the  full  range  of  stressors,  ecosystem 
types,  levels  of  biological  organization, 
and  spatial/temporal  scales,  the 
contents  of  the  Proposed  Guidelines  are 
limited  by  the  present  state  of  the 
science  and  the  relative  lack  of 
experience  in  applying  risk  assessment 
principles  to  some  areas.  In  particular, 
given  the  Agency's  present  interest  in 
evaluating  risks  at  larger  spatial  scales, 
how  could  the  principles  of  landscape 
ecology  be  more  fully  incorporated  into 
the  Proposed  Guidelines? 

Landscape  ecology  is  critical  to  many 
aspects  of  ecological  risk  assessment, 
especially  assessments  conducted  at 
larger  spatial  scales.  However,  given  the 
general  nature  of  these  Guidelines  and 
the  responses  received  to  this  question, 
the  Guidelines  could  xiot  be  expanded 
substantially  at  this  time.  This  topic  has 
been  added  to  the  list  of  potential 
subjects  for  future  development. 

(5)  Assessing  risks  when  multiple 
stressors  are  present  is  a  challenging 
task.  The  problem  may  be  how  to 
aggregate  risks  attributable  to  individual 
stressors  or  identify  the  principal 
stressors  responsible  for  an  observed 
effect.  Although  some  approaches  for 
evaluating  risks  associated  with 


uhouucal  mixtures  are  avaiianie.  our 
ability  to  conduct  risk  assessments 
involving  multiple  chemical,  physical, 
and  biological  stressors,  especially  at 
larger  spatial  scales,  is  limited. 
Consequently,  the  Proposed  Guidelines 
primarily  discuss  predicting  the  effects 
of  chemical  mixtures  and  general 
approaches  for  evaluating  causality  of 
an  observed  effect.  What  additional 
principles  can  be  added? 

Few  additional  principles  were 
provided  that  could  be  included  in  the 
Guidelines.  To  further  progress  in 
evaluating  multiple  stressors,  EPA 
cosponsored  a  workshop  on  this  issue, 
held  by  the  Society  of  Environmental 
Toxicology  and  Chemistry  in  September 
1997.  In  addition,  evaluating  multiple 
stressors  is  one  of  the  proposed  topics 
for  further  development. 

(6)  Ecological  risk  assessments  are 
frequently  conducted  in  tiers  that 
proceed  from  simple  evaluations  of 
exposure  and  effects  to  more  complex 
assessments.  While  the  Proposed 
Guidelines  acknowledge  the  importance 
of  tiered  assessments,  the  wide  range  of 
applications  of  tiered  assessments  make 
further  generalizations  difficult.  Given 
the  broad  scope  of  the  Proposed 
Guidelines,  what  additional  principles 
for  conducting  tiered  assessments  can 
be  discussed? 

Many  reviewers  emphasized  the 
importance  of  tiered  assessments,  and  in 
response  the  discussion  of  tiered 
assessments  was  significantly  expanded 
in  the  planning  phase  of  ecological  risk 
assessment.  Including  more  detailed 
information  (such  as  specific  decision 
criteria  to  proceed  from  one  tier  to  the 


next)  would  require  a  particular  context 
for  an  assessment.  Such  specific 
guidance  is  left  to  the  EPA  program 
offices  and  regions. 

(7)  Assessment  endpoints  are 
"explicit  expression  of  the 
environmental  value  that  is  to  be 
protected."  As  used  in  the  Proposed 
Guidelines,  assessment  endpoints 
include  both  an  ecological  entitv  anH  a 
specific  attribute  of  the  entity  i*  ^     •  s^le 
reproduction  or  extent  of  wetlands). 
Some  reviewers  have  recommended  that 
assessment  endpoints  also  include  a 
decision  criterion  that  is  defined  early 
in  the  risk  assessment  process  (e.g.,  no 
more  than  a  20%  reduction  in 
reproduction,  no  more  than  a  10%  loss 
of  wetlands).  While  not  precluding  this 
possibility,  the  Proposed  Guidelines 
suggest  that  such  decisions«re  more 
appropriately  made  during  discussions 
between  risk  assessors  and  managers  in 
risk  characterization  at  the  end  of  the 
process.  What  are  the  relative  merits  of 
each  approach? 

Reviewer  reaction  was  quite  evenly 
divided  between  those  who  felt  strongly 
that  decision  criteria  should  be  defined 
in  problem  formulation  and  those  who 
felt  just  as  strongly  that  such  decisions 
should  be  delayed  until  risk 
characterization.  Although  the 
Guidelines  contain  more  discussion  of 
this  topic,  they  still  take  the  position 
that  assessment  endpoints  need  not 
contain  specific  decision  criteria. 

(PR  Doc.  98-12302  Filed  S-13-98;  8:45  am] 
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Assessment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
publishing  in  final  form  a  document 
entitled  Guidelines  for  Neurotoxicity 
Risk  Assessment  (hereafter 
"Guidelines").  These  Guidehnes  were 
developed  as  part  of  an  interoffice 
guidelines  development  program  by  a 
Technical  Panel  of  the  Risk  Assessment 
Forum.  The  Panel  was  composed  of 
scientists  from  throughout  the  Agency, 
and  selected  drafts  were  peer-reviewed 
internally  and  by  experts  from 
universities,  environmental  groups, 
industry,  and  other  governmental 
agencies.  The  Guidelines  are  based,  in 
part,  on  recommendations  derived  from 
various  scientific  meetings  and 
workshops  on  neurotoxicology.  from 
public  comments,  and  from 
recommendations  of  the  Science 
Advisory  Board.  An  earlier  draft 
underwent  external  peer  review  in  a 
workshop  held  on  June  2-3.  1992.  and 
received  internal  review  by  the  Risk 
Assessment  Forum  The  Risk 
Assessment  Subcommittee  of  the 
Committee  on  the  Environment  and 
Natural  Resources  of  Office  of  Science 
and  Technology  Policy  reviewed  the 
proposed  Guidelines  during  a  meeting 
held  on  August  15.  1995.  The 
Guidelines  were  revised  and  proposed 
for  public  comment  on  October  4.  1995 
(60  FR  52032-52056).  The  proposed 
Guidelines  were  reviewed  by  the 
Science  Advisory  Board  on  July  18. 
1996.  EPA  appreciates  the  efforts  of  all 
participants  in  the  process,  and  has 
tried  to  address  their  recommendations 
in  these  Guidelines. 

This  notice  describes  the  scientific 
basis  for  concern  about  exposure  to 
agents  that  cause  neurotoxicity,  outlines 
the  general  process  for  assessing 
potential  risk  to  humans  because  of 
environmental  contaminants,  and 
addresses  Science  Advisory  Board  and 
public  comments  on  the  1995  Proposed 
Guidelines  for  Neurotoxicity  Risk 
Assessment  (60  FR:52032-52056).  These 
Guidelines  are  intended  to  guide 
Agency  evaluation  of  agents  that  are 
suspected  to  cause  neurotoxicity,  in  line 


v\ith  the  policies  and  procedures 
established  in  the  statutes  administered 
by  the  Agency 

'DATES:  The  Guidelines  will  be  effective 
on  April  30.  1998. 
AOORE88E8:  The  Guidelines  will  be 
made  available  in  several  ways; 

(1)  The  electronic  version  will  be 
accessible  from  EPA's  National  Center 
for  Environmental  Assessment  home 
page  on  the  Internet  at  http:// 
www.epa.Rov/ncea. 

(2)  3Va"  nigh-density  computer 
diskettes  in  WordPerfect  format  will  be 
available  from  ORD  Publications. 
Technology  Transfer  and  Support 
Division.  National  Risk  Management 
Research  Laboratory.  Cincinnati.  OH. 
Tel:  513-569-7562;  Fax:  513-569-7566. 
Please  provide  the  EPA  No.:  EPA7630/ 
R-95/OOlFa  when  ordering. 

(3)  This  notice  contains  the  full 
document.  Copies  of  the  Guidelines  will 
be  available  for  inspection  at  EPA 
headquarters  and  regional  libraries, 
through  the  U.S.  Government 
Depository  Library  program,  and  for 
purchase  from  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
VA;  telephone:  703-487-4650.  fax:  703- 
321-8547.  Please  provide  the  NTIS  PB 
No  (PB98-1 17831)  when  ordering. 

FOR  FURTHER  INFORMATKJN  CONTACT:  Dr. 
Hugh  A.  Tilson,  Neurotoxicology 
Division,  National  Health  and 
Environmental  Effects  Research 
Laboratory.  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  NC  27711,  Tel:  919-541-2671: 
Fax:  919-541-4849;  E-mail: 
tilson. hugh©epamail. epa.gov. 

SUPPLEMENTARY  INFORMATKDN:  In  its  1983 
book  Risk  Assessment  in  the  Federal 
Government:  Managing  the  Process,  the 
National  Academy  of  Sciences 
recommended  that  Federal  regulatory 
agencies  establish  "inference 
guidelines"  to  promote  consistency  and 
technical  quality  in  risk  assessment,  and 
to  ensure  that  the  risk  assessment 
process  is  maintained  as  a  scientific 
effort  separate  from  risk  management.  A 
task  force  within  EPA  accepted  that 
recommendation  and  requested  that 
Agency  scientists  begin  to  develop  such 
guidelines.  In  1984,  EPA  scientists 
began  work  on  risk  assessment 
guidelines  for  carcinogenicity, 
mutagenicity,  suspect  developmental 
toxicants,  chemical  mixtures,  and 
exposure  assessment.  Following 
extensive  scientific  and  public  review, 
these  first  five  guidelines  were  issued 
on  September  24.  1986  (51  FR  33992- 
34054).  Since  1986.  additional  risk 
assessment  guidelines  have  been 
proposed,  revised,  reproposed.  and 
finalized.  These  guidelines  continue  the 


process  initiated  in  1  «>i4   As  with  other 
EPA  guidelines  (e.g..  developmental 
toxicity.  56  FR  63798-63826;  exposure 
assessment.  57  FR  22888-22938;  and 
carcinogenicity.  61  FR  17960-18011). 
EPA  will  revisit  these  guidelines  as 
experience  and  scientific  consensus 
evolve. 

These  Guidelines  set  forth  principles 
and  procedures  to  guide  EPA  scientists 
in  the  conduct  of  Agency  risk 
assessments  and  to  inform  Agency 
decision  makers  and  the  public  about 
these  procedures.  Policies  in  this 
document  are  intended  as  internal 
guidance  for  EPA.  Risk  assessors  and 
risk  managers  at  EPA  are  the  primary 
audience,  although  these  Guidelines 
may  be  useful  to  others  outside  the 
Agency.  In  particular,  the  Guidelines 
emphasize  that  risk  assessments  will  be 
conducted  on  a  case-by-case  basis, 
giving  full  consideration  to  all  relevant 
scientific  information.  This  approach 
meens  that  Agency  experts  study 
scientific  information  on  each  chemical 
under  review  and  use  the  most 
scientifically  appropriate  interpretation 
to  assess  risk.  The  Guidelines  also  stress 
that  this  information  will  be  fully 
presented  in  Agency  risk  assessment 
documents,  and  that  Agency  scientists 
will  identify  the  strengths  and 
weaknesses  of  each  assessment  by 
describing  uncertainties,  assumptions, 
and  limitations,  as  well  as  the  scientific 
basis  and  rationale  for  each  assessment. 
The  Guidelines  are  formulated  in  part  to 
bridge  gaps  in  risk  assessment 
methodology  and  data.  By  identifying 
these  gaps  and  the  importance  of  the 
missing  information  to  the  risk 
assessment  process.  EPA  wishes  to 
encourage  research  and  analysis  that 
will  lead  to  new  risk  assessment 
methods  and  data. 

Dated:  April  30.  1998 
Carol  M.  Browner. 

Administrator. 
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Part  .\:  Guidelines  for  Neurotoxicity 
Risk  .\ssessment 

J .  Introduction 

These  Guidelines  describe  the 
principles,  concepts,  and  procedures 
that  the  U.S.  Environmental  Protection 
Agency  (EPA)  will  follow  in  evaluating 
data  on  potential  neurotoxicity 
associated  with  exposure  to 
environmental  toxicants.  The  Agency's 
authority  to  regulate  substances  that 
have  the  potential  to  interfere  with 
human  health  is  derived  from  a  number 
of  statutes  that  are  implemented  through 
multiple  offices  within  EPA.  The 
procedures  outlined  here  are  intended 
to  help  develop  a  sound  scientific  basis 
for  neurotoxicity  risk  assessment, 
promote  consistency  in  the  Agency's 
assessment  of  toxic  effects  on  the 
nervous  system,  and  inform  others  of 
the  approaches  u.sed  by  the  Agency  in 
those  assessments.  This  document  is  not 
a  regulation  and  is  not  intended  for  EPA 
regulations.  The  Guidelines  set  forth 
current  scientific  thinking  and 
approaches  for  conducting  and 
evaluating  neurotoxic  risk  assessments. 
They  are  not  intended,  nor  can  they  be 
relied  upon,  to  create  any  rights 
enforceable  by  any  party  in  litigation 
with  the  United  Slates. 

1.1.  Organization  of  These  Guidelines 

This  introduction  (section  1) 
summarizes  the  purpose  of  these 
Guidelines  within  the  overall 
framework  of  risk  assessment  at  EPA.  It 
also  outlines  the  organization  of  the 
guidance  and  describes  several  default 
assumptions  to  be  used  in  the  risk 
assessment  process,  as  discussed  in  the 
recent  National  Research  Council  report 
"Science  and  Judgment  in  Risk 
Assessment"  (NRC.  1994). 

Section  2  sets  forth  definitions  of 
particular  terms  widely  used  in  the  field 
of  neurotoxicology.  These  include 
"neurotoxicity"  and  "behavioral 
alterations."  Also  included  in  this 
section  are  discussions  concerning 
reversible  and  irreversible  effects  and 
direct  versus  indirect  effects. 

Risk  assessment  is  the  process  by 
which  scientific  judgments  are  made 
concerning  the  potential  for  toxicity  in 
humans.  The  National  Research  Council 
(NRC,  1983)  has  defined  risk  assessment 
as  including  some  or  all  of  the  following 
components  (paradigm)  hazard 
identification,  dose-response 
assessment,  exposure  assessment,  and 
risk  characterization  In  its  1994  report 
"Scien(  e  and  fudgment  in  Risk 
Assessment    the  NRC  extended  its  view 
of  the  paradigm  to  include 
characterization  of  each  component 
(NRC,  1994)  In  addition,  it  noted  the 


importance  ot  an  approacn  mat  is  less 
fragmented  and  more  holistic,  less 
linear  and  more  interactive,  and  that 
deals  with  recurring  conceptual  issues 
that  cut  across  all  stages  of  risk 
assessment.  These  Guidelines  describe  a 
more  interactive  approach  by  organizing 
the  process  around  the  qualitative 
evaluation  of  the  toxicity  data  (hazard 
characterization),  the  quantitative  dose- 
response  analysis,  the  exposure 
assessment,  and  the  risk 
characterization.  In  these  Guidelines, 
hazard  characterization  includes 
deciding  whether  a  chemical  has  an 
effect  by  means  of  qualitative 
consideration  of  dose-response 
relationships,  route,  and  duration  of 
exposure.  Determining  a  hazard  often 
depends  on  whether  a  dose-response 
relationship  is  present  (Kimmel  et  al., 
1990).  This  approach  combines  the 
information  important  in  comp>aring  the 
toxicity  of  a  chemical  with  potential 
human  exposure  scenarios  (section  3). 
In  addition,  it  avoids  the  potential  for 
labeling  chemicals  as  "neurotoxicants" 
on  a  purely  qualitative  basis.  This 
organization  of  the  risk  assessment 
process  is  similar  to  that  discussed  in 
the  Guidelines  for  Developmental 
Toxicity  Risk  Assessment  (56  FR 
63798),  the  main  difference  being  that 
the  quantitative  dose-response  analysis 
is  discussed  under  a  separate  section  in 
these  Guidelines. 

Hazard  characterization  involves 
examining  all  available  experimental 
animal  and  human  data  and  the 
associated  doses,  routes,  timing,  and 
durations  of  exposure  to  determine 
qualitatively  if  an  agent  causes 
neurotoxicity  in  that  species  and  under 
what  conditions.  From  the  hazard 
characterization  and  criteria  provided  in 
these  Guidelines,  the  health-related 
database  can  be  characterized  as 
sufficient  or  insufficient  for  use  in  risk 
assessment  (section  3.3).  Combining 
hazard  identification  and  some  aspects 
of  dose-response  evaluation  into  hazard 
characterization  does  not  preclude  the 
evaluation  and  use  of  data  for  other 
purposes  when  quantitative  information 
for  setting  reference  doses  (RfDs)  and 
reference  concentrations  (RfCs)  is  not 
available. 

The  next  step  in  the  dose-response 
analysis  (section  4)  is  the  quantitative 
analysis,  which  includes  determining 
the  no-observed-adverse-effect-level 
(NOAEL)  and/or  the  lowest-observed- 
adverse-effect-level  (LOAEL)  for  each 
study  and  type  of  effect.  Because  of  the 
limitations  associated  with  the  use  of 
the  NOAEL,  the  Agency  is  beginning  to 
use  an  additional  approach,  the 
benchmark  dose  approach  (BMD) 
(Crump.  1984;  U.S.  EPA,  1995a).  for 
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more  quantitative  dose-respoiisti 
evaluation  when  sufficient  data  are 
available.  The  benchmark  dose 
approach  takes  into  account  the 
variabihty  in  the  data  and  the  slope  of 
the  dose-response  curve,  and  provides  a 
more  consistent  basis  for  calculation  of 
the  RfD  or  RIC.  If  data  are  considered 
sufficient  for  risk  assessment,  and  if 
neurotoxicity  is  the  effect  occurring  at 
the  lowest  dose  level  (i.e..  the  critical 
effect),  an  oral  or  dermal  RfD  or  an 
inhalation  RfC.  based  on  neurotoxic 
effects,  is  then  derived.  This  RfD  or  RfC 
is  derived  usmg  the  NOAEL  or 
benchmark  dose  divided  by  uncertainty 
factors  to  account  for  interspecies 
differences  in  response,  intraspecies 
variability,  and  other  factor?  of  study 
design  or  the  database.  A  statement  of 
the  potential  for  human  risk  and  the 
consequences  of  exposure  can  come 
only  from  integrating  the  hazard 
characterization  and  dose-response 
analysis  with  the  human  exposure 
estimates  in  the  final  risk 
characterization. 

The  section  on  exposure  assessment 
(section  5)  identifies  human  populations 
exposed  or  potentially  exposed  to  an 
agent,  describes  their  composition  and 
size,  and  presents  the  types, 
magnitudes,  frequencies,  and  durations 
of  exposure  to  the  agent.  The  exposure 
assessment  provides  an  estimate  of 
human  exposure  levels  for  particular 
populations  from 
In  risk  chaructfi 
hazard  characterization,  dose-response 
analysis,  and  exposure  assessment  for 
given  populations  are  combined  to 
estimate  some  measure  of  the  risk  for 
neurotoxicity.  As  part  of  risk 
characterization,  a  summary  of  the 
strengths  and  weaknesses  of  each 
component  of  the  risk  assessment  is 
given,  along  with  major  assumptions, 
scientific  judgments  and.  to  the  extent 
possible,  qualitative  and  quantitative 
estimates  of  the  uncertainties.  This 
characterization  of  the  health-related 
database  is  always  presented  in 
conjunction  with  information  on  the 
dose,  route,  duration,  and  timing  of 
exposure  as  well  as  the  dose-response 
analysis  including  the  RfD  or  RfC.  If 
human  exposure  estimates  are  available, 
the  exposure  basis  used  for  the  risk 
assessment  is  clearly  described,  e.g.. 
highly  exposed  individuals  or  highly 
sensitive  or  susceptible  individuals  The 
NOAEL  may  be  compared  to  the  various 
estimates  of  human  exposure  to 
calculate  the  margin(s)  of  exposure 
(MOE).  The  considerations  for  judging 
the  acceptability  of  the  MOE  are  similar 
to  those  for  determining  the  appropriate 
size  of  the  uncertainty  factor  for 
calculating  the  RfD  or  RfC. 


ine  Agency  r«ceniiy  issuea  a  policy 
statement  and  associated  guidance  for 
risk  characterization  (U.S.  EPA,  1995b. 
1995c).  which  is  currently  being 
implemented  throughout  EPA.  This 
statement  is  designed  to  ensure  that 
critical  information  from  each  stage  of  a 
risk  assessment  is  used  in  forming 
conclusions  about  risk  and  that  this 
information  is  communicated  from  risk 
assessors  to  risk  managers  (policy 
makers),  from  middle  to  upper 
management,  and  from  the  Agency  to 
the  public.  Additionally,  the  policy 
provides  a  basis  for  greater  clarity. 
transparency,  reasonableness,  and 
consistency  in  risk  assessments  across 
Agency  programs. 

Final  neurotoxicity  risk  assessment 
guidelines  may  reflect  additional 
changes  in  risk  characterization 
practices  resulting  from  implementation 
activities.  Risk  assessment  is  just  one 
component  of  the  regulatory  process 
and  defines  the  potential  adverse  health 
consequences  of  exposure  to  a  toxic 
agent.  The  other  component,  risk 
management,  combines  risk  assessment 
with  statutory  directives  regarding 
socioeconomic,  technical,  political,  and 
other  considerations  in  order  to  decide 
whether  to  control  future  exposure  to 
the  suspected  toxic  agent  and,  if  so,  the 
nature  and  level  of  control.  One  major 
objective  of  these  Guidelines  is  to  help 
the  risk  assessor  determine  whether  the 
►  rimental  animal  or  human  data 
.(.ate  the  potential  for  a  neurotoxic 
effect.  Such  information  can  then  be 
used  to  categorize  evidence  that  will 
identify  and  characterize  neurotoxic 
hazards,  as  described  in  section  3.3, 
Characterization  of  the  Health-Related 
Database,  and  Table  8  of  these 
Guidelines.  Risk  management  is  not 
dealt  with  directly  in  these  Guidelines 
because  the  basis  for  decision  making 
goes  beyond  scientific  considerations 
alone,  but  the  use  of  scientific 
information  in  this  process  is  discussed. 
For  example,  the  acceptability  of  the 
MOE  is  a  risk  management  decision,  but 
the  scientific  bases  for  establishing  this 
value  are  discussed  here. 

1.2.  The  Role  of  Environmental  Agents 
in  Neurotoxicity 

Chemicals  are  an  integral  part  of  life, 
with  the  capacity  to  improve  as  well  as 
endanger  health.  The  general  population 
is  exposed  to  chemicals  in  air.  water, 
foods,  cosmetics,  household  products, 
and  drugs  used  therapeutically  or 
illicitly.  During  daily  life,  a  person 
exjjeriences  a  multitude  of  exposures  to 
potentially  neuroactive  substances, 
singly  and  in  combination,  both 
synthetic  and  natural.  Levels  of 
exposure  vary  and  may  or  may  not  pose 


a  hazard,  depending  on  dose,  route,  and 
duration  of  exposure. 

A  link  between  human  exposure  to 
some  chemical  substances  and 
neurotoxicity  has  been  firmly 
established  (Anger.  1986;  OTA.  1990). 
Because  many  natural  and  synthetic 
chemicals  are  present  in  today's 
environment,  there  is  growing  scientific 
and  regulatory  interest  in  the  potential 
for  risks  to  humans  from  exposure  to 
neurotoxic  agents.  If  sufficient  exposure 
occurs,  the  effects  resulting  from  such 
exposures  can  have  a  significant  adverse 
impact  on  human  health.  It  is  not 
known  how  many  chemicals  may  be 
neurotoxic  in  humans  (Reiter.  1987). 
EPA'sTSCA  inventory  of  chemical 
substances  manufactured,  imported,  or 
processed  in  the  United  States  includes 
more  than  65,000  substances  and  is 
increasing  yearly.  An  overwhelming 
majority  of  the  materials  in  commercial 
use  have  not  been  tested  for  neurotoxic 
potential  (NRC.  1984). 

Estimates  of  the  number  of  chemicals 
with  neurotoxic  properties  have  been 
made  for  subsets  of  substances.  For 
instance,  a  large  percentage  of  the  more 
than  500  registered  active  pesticide 
ingredients  affect  the  nervous  system  of 
the  target  species  to  varying  degrees.  Of 
588  chemicals  listed  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists.  167  affected  the  nervous 
system  or  behavior  at  some  exposure 
level  (Anger.  1984).  Anger  (1990) 
estimated  that  of  the  approximately  200 
chemicals  to  which  1  million  or  more 
American  workers  are  exposed,  more 
than  one-third  may  have  adverse  effects 
on  the  nervous  system  if  sufficient 
exposure  occurs.  Anger  (1984)  also 
recognized  neurotoxic  effects  as  one  of 
the  10  leading  workplace  disorders.  A 
number  of  therapeutic  substances, 
including  some  anticancer  and  antiviral 
agents  and  abused  drugs,  can  cause 
adverse  or  neurotoxicological  side 
effects  at  therapeutic  levels  (OTA, 
1990).  The  number  of  chemicals  with 
neurotoxic  potential  has  been  estimated 
to  range  from  3%  to  28%  of  all 
chemicals  (OTA,  1990).  Thus, 
estimating  the  risks  of  exposure  to 
chemicals  with  neurotoxic  potential  is 
of  concern  with  regard  to  their  overall 
impact  on  human  health. 

1.3.  Neurotoxicity  Risk  Assessment 

In  addition  to  its  primary  role  in 
psychological  functions,  the  nervous 
system  controls  most,  if  not  all,  other 
bodily  processes.  It  is  sensitive  to 
perturbation  from  various  sources  and 
has  limited  ability  to  regenerate.  There 
is  evidence  that  even  small  anatomical, 
biochemical,  or  physiological  insults  to 
the  nervous  system  may  result  in 
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adverse  effects  on  human  health. 
Therefore,  there  is  a  need  for  consistent 
guidance  on  how  to  evaluate  data  on 
neurotoxic  substances  and  assess  their 
potential  to  cause  transient  or  persistent 
and  direct  or  indirect  effects  on  human 
health. 

These  Guidelines  develop  principles 
and  concepts  in  several  areas.  They 
outline  the  scientific  basis  for  evaluating 
effects  due  to  exposure  to 
neurotoxicants  and  discuss  principles 
and  methods  for  evaluating  data  from 
human  and  animal  studies  on  behavior, 
neurochemistry,  neurophysiology,  and 
neuropathology.  They  also  discuss 
adverse  effects  on  neurological 
development  and  function  in  infants 
and  children  following  prenatal  and 
perinatal  exposure  to  chemical  agents. 
They  outline  the  methods  for 
calculating  reference  doses  or  reference 
concentrations  when  neurotoxicity  is 
the  critical  effect,  discuss  the 
availability  of  alternative  mathematical 
approaches  to  dose-response  anahses. 
characterize  the  health-related  database 
for  neurotoxicity  risk  assessment,  and 
discuss  the  integration  of  exposure 
information  with  results  of  the  dose- 
response  assessment  to  characterize 
risks.  These  Guidelines  do  not  advocate 
developing  reference  doses  specific  for 
neurotoxicity,  but  rather  support  the  use 
of  neurotoxicity  as  one  possible 
endpoint  to  develop  reference  doses. 
EPA  offices  have  published  guidelines 
for  neurotoxicity  testing  in  animals 
(U.S.  EPA.  1986,  1987,  1988a,  1991a). 
The  testing  guidelines  address  the 
development  of  new  data  for  use  in  risk 
assessment. 

These  neurotoxicity  risk  assessment 
guidelines  provide  the  .Agency's  first 
comprehensive  guidance  on  the  use  and 
interpretation  of  neurotoxicity  data,  and 
are  part  of  the  Agency's  risk  assessment 
guidelines  development  process,  which 
was  initiated  in  1984.  As  part  of  its 
neurotoxicity  guidelines  development 
program,  EPA  has  sponsored  or 
participated  in  several  conferences  on 
relevant  issues  (Tilson,  1990);  these  and 
other  sources  (see  references)  provide 
the  scientific  basis  for  these  Guidelines. 

This  guidance  is  intended  for  use  by 
Agency  risk  assessors  and  is  separate 
and  distinct  from  the  recently  published 
document  on  principles  of  neurotoxicity 
risk  assessment  (U.S  EPA,  1994).  The 
document  on  principles  was  prepared 
under  the  auspices  of  the  Subcommittee 
on  Risk  Assessment  of  the  Federal 
Coordinating  Council  for  Science, 
Engineering,  and  Technology  and  was 
not  intended  to  provide  specific 
directives  for  how  neurotoxicity  risk 
assessment  should  be  performed.  It  is 
expected  that,  like  other  EPA  risk 


assessment  guidelines  for  noncancer 
endpoints  (U.S.  EPA,  1991b),  this 
document  will  encourage  research  and 
analysis  leading  to  new  risk  assessment 
methods  and  data,  which  in  turn  would 
be  used  to  revise  and  improve  the 
Guidelines  and  better  guide  Agency  risk 
assessors. 

1.4.  Assumptions 

There  are  a  number  of  unknowns  in 
the  extrapolation  of  data  from  animal 
studies  to  humans.  Therefore,  a  number 
of  default  assumptions  are  made  that  are 
generally  applied  in  the  absence  of  data 
on  the  relevance  of  effects  to  potential 
human  risk.  Default  assumptions  should 
not  be  applied  indiscriminately.  First, 
all  available  mechanistic  and 
pharmacokinetic  data  should  be 
considered.  If  these  data  indicate  that  an 
alternative  assumption  is  appropriate  or 
if  they  obviate  the  need  for  applying  an 
assumption,  such  information  should  be 
used  in  risk  assessment.  For  example, 
research  in  rats  may  determine  that  the 
neurotoxicity  of  a  chemical  is  caused  by 
a  metabolite.  If  subsequent  research 
finds  that  the  chemical  is  metabolized  to 
a  lesser  degree  or  not  at  all  in  humans, 
then  this  information  should  be  used  in 
formulating  the  default  assumptions. 
The  following  default  assumptions  form 
the  basis  of  the  approaches  taken  in 
these  Guidelines: 

(1)  It  is  assumed  that  an  agent  that 
produces  detectable  adverse  neurotoxic 
effects  in  experimental  animal  studies 
will  pose  a  potential  hazard  to  humans. 
This  assumption  is  based  on  the 
comparisons  of  data  for  known  human 
neurotoxicants  (Anger.  1990;  Kimmel  et 
al.,  1990;  Spencer  and  Schaumburg, 
1980),  which  indicate  that  experimental 
animal  data  are  frequently  predictive  of 
a  neurotoxic  effect  in  humans. 

(2)  It  is  assumed  that  behavioral, 
neurophysiological,  neurochemical,  and 
neuroanatomical  manifestations  are  of 
concern.  In  the  past,  the  tendency  has 
been  to  consider  only  neuropathological 
changes  as  endpoints  of  concern.  Based 
on  data  on  agents  that  are  known  human 
neurotoxicants  (Anger,  1990;  Kimmel  et 
al.,  1990;  Spencer  and  Schaumberg, 
1980),  there  is  usually  at  least  one 
experimental  species  that  mimics  the 
types  of  effects  seen  in  humans,  but  in 
other  species  tested,  the  neurotoxic 
effect  may  be  different  or  absent.  For 
example,  certain  organophosphate 
compounds  produce  a  delayed-onset 
neuropathy  in  hens  similar  to  that  seen 
in  humans,  whereas  rodents  are 
characteristically  insensitive  to  these 
compounds.  A  biologically  significant 
increase  in  any  of  the  manifestations  is 
considered  indicative  of  an  agent's 


potential  for  disrupting  the  structure  or 
function  of  the  human  nervous  system. 

(3)  It  is  assumed  that  the  neurotoxic 
effects  seen  in  animal  studies  may  not 
always  be  the  same  as  those  produced 
in  humans.  Therefore,  it  may  be  difficult 
to  determine  the  most  appropriate 
species  in  terms  of  predicting  specific 
effects  in  humans.  The  fact  that  every 
species  may  not  react  in  the  same  way 

is  probably  due  to  species-specific 
differences  in  maturation  of  the  nervous 
system,  differences  in  timing  of 
exposure,  metabolism,  or  mechanisms 
of  action. 

(4)  It  is  also  assumed  that,  in  the 
absence  of  data  to  the  contrary,  the  most 
sensitive  species  is  used  to  estimate 
human  risk.  This  is  based  on  the 
assumption  that  humans  are  as  sensitive 
as  the  most  sensitive  animal  species 
tested.  This  provides  a  conservative 
estimate  of  sensitivity  for  added 
protection  to  the  public.  As  with  other 
noncancer  endpoints,  it  is  assumed  that 
there  is  a  nonlinear  dose-response 
relationship  for  neurotoxicants. 
Although  there  may  be  a  threshold  for 
neurotoxic  effects,  these  are  often 
difficult  to  determine  empirically. 
Therefore,  a  nonlinear  relationship  is 
assumed  to  exist  for  neurotoxicants. 

These  assumptions  are  "plausibly 
conservative"  (NRC.  1994)  in  that  they 
are  protective  of  public  health  and  are 
also  well  founded  in  scientific 
knowledge  about  the  effects  of  concern. 

2.  Definitions  and  Critical  Concepts 

This  section  defines  the  key  terms  and 
concepts  that  EPA  will  use  in  the 
identification  and  evaluation  of 
neurotoxicity.  The  various  health  effects 
that  fall  within  the  broad  classification 
of  neurotoxicity  are  described  and 
examples  are  provided.  Adverse  effects 
include  alterations  from  baseUne  or 
normal  conditions  that  diminish  an 
organism's  ability  to  survive,  reproduce, 
or  adapt  to  the  environment. 
Neurotoxicity  is  an  adverse  change  in 
the  structure  or  function  of  the  central 
and/or  peripheral  nervous  system 
following  exposure  to  a  chemical, 
physical,  or  biological  agent  (Tilson, 
1990).  Functional  neurotoxic  effects 
include  adverse  changes  in  somatic/ 
autonomic,  sensory,  motor,  and/or 
cognitive  function.  Structural 
neurotoxic  effects  are  defined  as 
neuroanatomical  changes  occurring  at 
any  level  of  nervous  system 
organization;  functional  changes  are 
defined  as  neurochemical, 
neurophysiological,  or  behavioral 
effects.  Chemicals  can  also  be 
categorized  into  four  classes:  Those  that 
act  on  the  central  nervous  system,  the 
peripheral  nerve  fibers,  the  peripheral 
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nerve  etidinns.  or  muscles  or  other 
tissues  (Albert.  1973).  Changes  in 
function  can  result  from  toxicity  to 
other  specific  otKPn  systems,  and  these 
indirect  changes  may  be  considered 
adverse.  For  example,  exposure  to  a 
high  dose  of  a  chemical  may  cause 
damage  to  the  liver,  resulting  in  general 
sickness  and  a  decrease  in  a  functional 
endpoint  such  as  motor  activity.  In  this 
case,  the  change  in  motor  activity  could 
be  considered  as  adverse,  but  not 
necessarily  neurotoxic.  A  discussion 
concerning  problems  associated  with 
risk  assessment  of  high  doses  of 
chemicals  in  the  context  of  drinking 
water  and  health  was  published  by  the 
National  Research  Council  (1986). 

The  risk  assessor  should  also  know 
that  there  are  different  levels  of  concern 
based  on  the  magnitude  of  effect, 
duration  of  exposure,  and  reversibility 
of  some  neurotoxic  effects.  Neurotoxic 
effects  may  be  irreversible  (the  organism 
cannot  return  to  the  state  prior  to 
exposure,  resulting  in  a  permanent 
change)  or  reversible  (the  organism  can 
return  to  the  pre-exposure  condition). 
Clear  or  demonstrable  irreversible 
change  in  either  the  structure  or 
function  of  the  nervous  system  causes 
greater  concern  than  do  reversible 
changes.  If  neurotoxic  effects  are 
observed  at  some  time  during  the 
lifespan  of  the  organism  but  are  slowly 
reversible,  the  concern  is  also  high. 
There  is  lesser  concern  for  effects  that 
are  rapidly  reversible  or  "transient."  i.e.. 
measured  in  minutes,  hours,  or  days, 
and  that  appear  to  be  associated  with 
the  pharmacokinetics  of  the  causal  agent 
and  its  presence  in  the  body.  Reversible 
changes  that  occur  in  the  occupational 
setting  or  environment,  however,  may 
be  of  high  concern  if.  for  example, 
exposure  to  a  short-acting  solvent 
interferes  with  operation  of  heavy 
equipment  in  an  industrial  plant.  The 
context  of  the  exposure  should  be 
considered  in  evaluating  reversible 
effects.  Setting  of  exposure  limits  is  not 
always  associated  with  the 
determination  of  a  reference  dose, 
which  is  based  on  chronic  dosing.  Data 
from  acute  or  subacute  dosing  can  be 
used  for  health  advisories  or  in  studies 
involving  developmental  exposures. 

It  should  also  be  noted  that  the 
nervous  system  is  known  for  its  reserve 
capacity  (Tilson  and  Mitchell.  1983). 
That  is,  repeated  insult  to  the  nervous 
system  could  lead  to  an  adaptation. 
There  are,  however,  limits  to  this 
capacity,  and  when  these  limits  are 
exceeded,  further  exposure  could  lead 
to  frank  manifestations  of  neurotoxicity 
at  the  structural  or  functional  level.  The 
risk  assessor  should  be  aware  that  once 
damaged,  neurons,  particularly  in  the 


central  nervous  system,  have  a  limited 
capacity  for  regeneration.  Reversibility 
of  effects  resulting  from  cell  death  or 
from  the  destruction  of  cell  processes 
may  represent  an  activation  of  repair 
caf}acity.  decreasing  future  potential 
adaptability.  Therefore,  even  reversible 
neurotoxic  changes  should  be  of 
concern.  Evidence  of  progressive  effects 
(those  that  continue  to  worsen  even 
after  the  causal  agent  has  been 
removed),  delayed-onset  effects  (those 
that  occur  at  a  time  distant  from  the  last 
contact  with  the  causal  agent),  residual 
effects  (those  that  persist  beyond  a 
recovery  period),  or  latent  effects  (those 
that  become  evident  only  after  an 
environmental  challenge  or  aging)  have 
a  high  level  of  concern. 

Environmental  challenges  can  include 
stress,  increased  physical  or  cognitive 
workload,  pharmacological 
manipulations,  and  nutritional 
deficiency  or  excess.  Evidence  for 
reversibility  may  depend  on  the  region 
of  the  nervous  system  affected,  the 
chemical  involved,  and  organismic 
factors  such  as  the  age  of  the  exposed 
population.  Some  regions  of  the  nervous 
system,  such  as  peripheral  nerves,  have 
a  high  capacity  for  regeneration,  while 
regions  in  the  brain  such  as  the 
hippocampus  are  known  for  their  ability 
to  compensate  or  adapt  to  neurotoxic 
insult.  For  example,  compensation  is 
likely  to  be  seen  with  solvents  (e.g.,  n- 
hexane)  that  produce  peripheral 
neuropathy  because  of  the  repair 
capacity  of  the  peripheral  nerve.  In 
addition,  tolerance  to  some  cholinergic 
effects  of  cholinesterase-inhibiting 
compounds  may  be  due  to 
compensatory  down-regulation  of 
muscarinic  receptors.  Younger 
individuals  may  have  more  capacity  to 
adapt  than  older  individuals,  suggesting 
that  the  aged  may  be  at  greater  risk  to 
neurotoxic  exposure. 

Neurotoxic  effects  can  be  observed  at 
various  levels  of  organization  of  the 
nervous  system,  including 
neurochemical,  anatomical, 
physiological,  or  behavioral.  At  the 
neurochemical  level,  for  example,  an 
agent  that  causes  neurotoxicity  might 
inhibit  macromolecule  or  transmitter 
synthesis,  alter  the  flow  of  ions  across 
cellular  membranes,  or  prevent  release 
of  neurotransmitter  from  the  nerve 
terminals.  Anatomical  changes  may 
include  alterations  of  the  cell  body,  the 
axon,  or  the  myelin  sheath.  At  the 
physiological  level,  a  chemical  might 
change  the  thresholds  for  neural 
activation  or  reduce  the  speed  of 
neurotransmission.  Behavioral 
alterations  can  include  significant 
changes  in  sensations  of  sight,  hearing, 
or  touch;  alterations  in  simple  or 


complex  reflexes  and  motor  functions; 
alterations  in  cognitive  functions  such 
as  learning,  memory,  or  attention;  and 
changes  in  mood,  such  as  fear  or  rage, 
disorientation  as  to  person,  time,  or 
place,  or  distortions  of  thinking  and 
feeling,  such  as  delusions  and 
hallucinations.  At  present,  relatively 
few  neurotoxic  syndromes  have  been 
thoroughly  characterized  in  terms  of  the 
initial  neurochemical  change,  structural 
alterations,  physiological  consequence, 
and  behavioral  effects.  Knowledge  of 
exact  mechanisms  of  action  is  not, 
however,  necessary  to  conclude  that  a 
chemically  induced  change  is  a 
neurotoxic  effect. 

Neurotoxic  effects  can  be  produced  by 
chemicals  that  do  not  require 
metabolism  prior  to  interacting  with 
their  sites  in  the  nervous  system 
(primary  neurotoxic  agents)  or  those 
that  require  metabolism  prior  to 
interacting  with  their  sites  (secondary 
neurotoxic  agents).  Chemically  induced 
neurotoxic  effects  can  be  direct  (due  to 
an  agent  or  its  metabolites  acting 
directly  on  sites  in  the  nervous  system) 
or  indirect  (due  to  agents  or  metabolites 
that  produce  their  effects  primarily  by 
interacting  with  sites  outside  the 
nervous  system).  For  example, 
excitatory  amino  acids  such  as  domoic 
acid  damage  specific  neurons  directly 
by  activating  excitatory  amino  acid 
receptors  in  the  nervous  system, 
whereas  carbon  monoxide  decreases 
oxygen  availability,  which  can 
indirectly  kill  neurons.  Other  examples 
of  indirect  effects  include  cadmium- 
induced  spasms  in  blood  vessels 
supplying  the  nervous  system, 
dichloroacetate-induced  perturbation  of 
metabolic  pathways,  and  chemically 
induced  alterations  in  skeletomuscular 
function  or  structure  and  effects  on  the 
endocrine  system.  Professional 
judgment  may  be  required  in  making 
determinations  about  direct  versus 
indirect  effects 

The  interpretation  of  data  as 
indicative  of  a  potential  neurotoxic 
effect  involves  the  evaluation  of  the 
validity  of  the  database.  This  approach 
and  these  terms  have  been  adapted  from 
the  literature  on  human  psychological 
testing  (Sette.  1987;  Sette  and  MacPhail. 
1992),  where  they  have  long  been  used 
to  evaluate  the  level  of  confidence  in 
different  measures  of  intelligence  or 
other  abilities,  aptitudes,  or  feelings. 
There  are  four  principal  questions  that 
should  be  addressed:  whether  the  effects 
result  from  exposure  (content  validity); 
whether  the  effects  are  adverse  or 
toxicologically  significant  (construct 
validity);  whether  there  are  correlative 
measures  among  behavioral, 
physiological,  neurochemical,  and 
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morphological  endpoints  (r.oncurren! 
validity);  and  whether  the  effects  are 
predictive  of  what  will  happen  under 
various  conditions  (predictive  validity). 
Addressing  these  issues  can  provide  a 
useful  framework  for  evaluating  either 
human  or  animal  studies  or  the  weight 
of  evidence  for  a  chemical  (Sette.  1987; 
Sette  and  MacPhail,  1992)  The  next 
sections  indicate  the  extent  to  which 
chemically  induced  changes  can  be 
interpreted  as  providing  evidence  of 
neurotoxicity 

3.  Hazard  Characterization 

3.1.  Neurotoxicological  Studies: 
Endpoints  and  Their  Interpretation 

The  qualitative  characterization  of 
neurotoxic  hazard  can  be  based  on 
either  human  or  animal  data  (Anger. 
1984,  Reiter,  1987;  US,  EPA.  1994), 
Such  data  can  result  from  accidental, 
inappropriate,  or  controlled 
experimental  exposures  This  section 
describes  many  of  the  general  and  some 
of  the  specific  characteristics  of  human 
Studies  and  reports  of  neurotoxicity.  It 
then  describes  some  features  of  animal 
studies  of  neuroanatomical. 
neurochemical,  neurophysiological.  and 
behavioral  effects  relevant  to  nslc 
assessment  The  process  of 
characterizing  the  sufficienciv  or 
insufficiency  of  neurotoxic  effects  for 
risk  assessment  is  described  in  section 
3.3.  Additional  sources  of  information 
relevant  to  hazard  characterization,  such 
as  comparisons  of  molecular  structure 
among  compounds  and  in  vitro 
screening  methods,  are  also  discussed. 

The  hazard  characterization  should: 

a.  Identify  strengths  and  limitations  of 
the  database: 

•  Epidemiological  studies  (case 
reports,  cross-sectionai,  case-control. 
cohort,  or  human  laboratory  exposure 
studies); 

•  Animal  studies  (including 
structural  or  neuropathological, 
neurochemical,  neurophysiological, 
behavioral  or  neurological,  or 
developmental  endpoints). 

b.  Evaluate  the  validity  of  the 
database: 

•  Content  validity  (effects  result  from 
exposure); 

•  Construct  validity  (effects  are 
adverse  or  toxicologically  significant); 

•  Concurrent  validity  (correlative 
measures  among  behavioral, 
physiological,  neurochemical,  or 
morphological  endpoints); 

•  Predictive  validity  (effects  are 
predictive  of  what  will  happen  under 
various  conditions). 

c.  Identify  and  describe  key 
toxicological  studies. 

d.  Describe  the  type  of  effects: 


•  Structural  (neuroanatomical 
alternations!. 

•  Functional  (neurochemical, 
neurophysiological.  behavioral 
alterationsl- 

e  Describe  the  nature  of  the  effects 
(irreversible,  reversible,  transient, 
progressive,  delayed,  residual,  or  latent). 

f.  Describe  how  much  is  knowTi  about 
how  (through  what  biological 
mechanism)  the  chemical  produces 
adverse  effects. 

g.  Discuss  other  health  endpoints  of 
concern. 

h.  Comment  on  any  nonpositive  data 
in  humans  or  animals 

I.  Discuss  the  dose-response  data 
(epidemiological  or  animal)  available  for 
further  dose-response  analysis. 

j  Discuss  the  route,  level,  timing,  and 
duration  of  exposure  in  studies 
demonstrating  neurotoxicity  as 
compared  to  expected  human 
exposures. 

k.  Summarize  the  hazard 
characterization: 

•  Confidence  in  conclusions; 

•  Alternative  conclusions  also 
supported  by  the  data; 

•  Significant  data  gaps;  and 

•  Highlights  of  major  assumptions. 

3.1.1.  Human  Studies 

It  is  well  established  that  information 
from  the  evaluation  of  human  exposure 
can  identify  neurotoxic  hazards  (Anger 
and  )ohnson,  1985;  Anger,  1990). 
Prominent  among  historical  episodes  of 
neurotoxicity  in  human  populations  are 
the  outbreaks  of  methylmercury 
poisoning  in  Japan  and  Iraq  and  the 
neurotoxicity  seen  in  miners  of  metals, 
including  mercury,  manganese,  and  lead 
(Carson  et  al.,  1987;  Silbergeld  and 
Percival,  1987;  OTA,  1990).  In  the  past 
decade,  lead  poisoning  in  children  has 
been  a  prominent  issue  of  concern 
(Silbergeia  and  Percival,  1987). 
Neurotoxicity  in  humans  has  been 
studied  and  reviewed  for  many 
pesticides  (Hayes.  1982;  NRDC,  1989; 
Ecobichon  and  Joy,  1982;  Ecobichon  et 
al.,  1990),  Organochlorines, 
organophosphates,  carbamates, 
pyrethroids,  certain  fungicides,  and 
some  fumigants  are  all  known 
neurotoxicants.  They  may  pose 
occupational  risks  to  manufacturing  and 
formulation  workers,  pesticide 
applicators  and  farm  workers,  and 
consumers  through  home  application  or 
consumption  of  residues  in  foods. 
Families  of  workers  may  also  be 
exposed  by  transport  into  the  home 
from  workers'  clothing.  Data  on  humans 
can  come  from  a  number  of  sources, 
including  clinical  evaluations,  case 
reports,  epidemiologic  studies,  and 
human  laboratory  exposure  studies.  A 


more  extensive  description  of  issues 
concerning  human  neurotoxicology  and 
risk  assessment  has  been  published 
elsewhere  (U.S.  EPA,  1993).  A  review  of 
the  types  of  tests  used  to  assess 
cognitive  and  neurological  function  in 
children,  in  addition  to  a  discussion  of 
methodological  issues  in  the  design  of 
prospective,  longitudinal  studies  of 
dt^felopmental  neurotoxicity  in 
humans,  has  recently  been  published 
(Jacobson  and  Jacobson,  1996).  Stanton 
and  Spear  (1990)  reviewed  assessment 
measures  used  in  developmental 
neurotoxicology  for  their  comparability 
in  humans  and  laboratory  animals  and 
their  ability  to  detect  comparable 
adverse  effects  across  species.  At  the 
level  of  the  various  functional 
assessments  for  sensory,  motivational, 
cognitive  and  motor  function,  and  social 
behavior,  there  was  good  agreement 
across  species  among  the  neurotoxic 
agents  reviewed. 

3.1.1.1.  Clinical  Evaluations 

Clinical  methods  are  used  extensively 
in  neurology  and  neuropsychology  to 
evaluate  patients  suspected  of  having 
neurotoxicity.  An  array  of  examiner- 
administered  and  paper-and-pencil 
tasks  are  used  to  assess  sensory,  motor, 
cognitive,  and  affective  functions  and 
personality  states/traits. 
Neurobehavioral  data  are  synthesized 
with  information  from 
neurophysiological  studies  and  medical 
history  to  derive  a  working  diagnosis. 
Brain  functional  imaging  techniques 
based  on  magnetic  resonance  imaging  or 
emission  tomography  may  also  be  useful 
in  helping  diagnose  neurodegenerative 
disorders  following  chemical  exposures 
in  humans  (Omerand  et  al.,  1994; 
Callender  et  al.,  1994).  Clinical 
diagnostic  approaches  have  provided  a 
rich  conceptual  framework  for 
understanding  the  functions  (and 
malfunctions)  of  the  central  and 
peripheral  nervous  systems  and  have 
formed  the  basis  for  the  development  of 
methods  for  measuring  the  behavioral 
expression  of  nervous  system  disorders. 
Human  neurobehavioral  toxicology  has 
borrowed  heavily  from  neurology  and 
neuropsychology  for  concepts  of 
nervous  system  impairment  and 
functional  assessment  methods 
Neurobehavioral  toxicology  has  adopted 
the  neurologic/neuropsychologic  model, 
using  adverse  changes  in  behavioral 
function  to  assist  in  identifying 
chemical-or  drug-induced  changes  in 
ner\'ous  system  processes. 

Neurological  and  neuropsychological 
methods  have  long  been  employed  to 
identify  the  adverse  health  effects  of 
environmental  workplace  exposures 
(Slerman  and  Schaumburg,  1980). 
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P«nphBral  i»Buro|>dthies  (wilh  sensory 
and  motor  disturbances), 
encephalopathies,  organic  brain 
syndromes,  extrapyramidal  syndromes, 
demyelination.  autonomic  changes,  and 
dementia  are  well-characterized 
consequences  of  acute  and  chronic 
exposure  to  chemical  agents.  The  range 
of  exposure  conditions  that  produce 
clinical  signs  of  neurotoxicity  also  has 
been  defined  by  these  clinical  methods. 
It  is  very  important  to  make  external/ 
internal  dose  measurements  in  humans 
to  determine  the  actual  dose(s)  that  can 
cause  unwanted  effects. 

Aspects  of  the  neurological 
examination  approach  limit  its 
usefulness  for  neurotoxicological  risk 
assessment.  Information  obtained  from 
the  neurological  exam  is  mostly 
qualitative  and  descriptive  rather  than 
quantitative.  Estimates  of  the  severity  of 
hinctional  impairment  can  be  reliably 
placed  into  only  three  or  four  categories 
(for  example,  mild,  moderate,  severe). 
Much  of  the  assessment  depends  on  the 
subjective  judgment  of  the  examiner. 
For  example,  the  magnitude  and 
symmetry  of  muscle  strength  are  often 
judged  by  having  the  patient  push 
against  the  resistance  of  the  examiner's 
hands.  The  endpoints  are  therefore  the 
absolute  and  relative  amount  of  muscle 
load  sensed  by  the  examiner  in  his  or 
her  arms 

Compared  with  other  methods,  the 
neurological  exam  may  be  less  sensitive 
in  detectmg  early  neurotoxicity  in 
peripheral  sensory  and  motor  nerves. 
While  clinicians'  judgments  are  equal  in 
sensitivity  to  quantitative  methods  in 
assessing  the  amplitude  of  tremor, 
tremor  frequency  is  poorly  quantified  by 
clinicians.  Thus,  important  aspects  of 
the  clinical  neurologic  exam  may  be 
insufficiently  quantified  and  lack 
sufficient  sensitivity  for  detecting  early 
neurobehavioral  toxicity  produced  by 
environmental  or  workplace  exposure 
conditions.  However,  a  neurological 
evaluation  of  persons  with  documented 
neurobehavioral  impairment  would  be 
helpful  for  identifying  nonchemical 
causes  of  neurotoxicity,  such  as  diabetes 
and  cardiovascular  insufficiency. 

Administration  of  a 
neuropsychological  battery  also  requires 
a  trained  technician,  and  interpretation 
requires  a  trained  and  experienced 
neuropsychologist.  Depending  on  the 
capabilities  of  the  patient.  2  to  4  hours 
may  be  needed  to  administer  a  full 
battery.  1  hour  may  be  needed  for  the 
shorter  screening  versions.  These 
practical  considerations  may  limit  the 
usefulness  of  neuropsychological 
assessment  in  large  field  studies  of 
suspected  neurotoxicity. 


In  addition  to  lugistu.al  prodiems  in 
administration  and  interpretation, 
neuropsychological  batteries  and 
neurological  exams  share  two 
disadvantages  with  respect  to 
neurotoxicity  risk  assessment.  First, 
neurological  exams  and 
neuropsychological  test  batteries  are 
designed  to  confirm  ^nd  classify 
functional  problems  in  individuals 
selected  on  the  basis  of  signs  and 
symptoms  identified  by  the  patient, 
family,  or  other  health  professionals. 
Their  usefulness  in  detecting  low  base- 
rate  impairment  in  workers  or  the 
general  population  is  generally  thought 
to  be  limited,  decreasing  the  usefulness 
of  clinical  assessment  approaches  for 
epidemiologic  risk  assessment. 

Second,  neurological  exams  and 
neuropsychological  lest  batteries  were 
developed  to  assess  the  functional 
correlates  of  the  most  common  forms  of 
nervous  system  dysfunction:  brain 
trauma,  focal  lesions,  and  degenerative 
conditions.  The  clinical  tests  were 
validated  against  these  neurological 
disease  states  With  a  few  notable 
exceptions,  chemicals  are  not  believed 
to  produce  impairment  similar  to  that 
from  trauma  or  lesions:  neurotoxic 
effects  are  more  similar  to  the  effects  of 
degenerative  disease.  There  has  been 
insufficient  research  to  demonstrate 
which  tests  designed  to  assess 
functional  expression  of  neurologic 
disease  are  useful  in  characterizing  the 
modes  of  central  nervous  system 
impairment  produced  by  chemical 
agents  and  drugs. 

It  should  be  noted  that  alternative 
approaches  are  available  that  avoid 
many  of  the  limitations  of  clinical  and 
neurological  and  traditional 
neuropsychological  methods 
Computerized  behavioral  assessment 
systems  designed  for  field  testing  of 
populations  exposed  to  chemicals  in  the 
community  or  workplace  have  been 
developed  during  the  past  decade.  The 
most  widely  used  system  is  the 
Neurobehavioral  Evaluation  System 
(N£S)  developed  by  Baker  et  al.  (1985). 
Advantages  of  computerized  tests 
include  (1)  standardized  administration 
to  eliminate  intertester  vanability  and 
minimize  subject -experimenter 
interaction;  (2)  automated  data 
collection  and  scoring,  which  is  faster, 
easier,  and  less  error-prone  than 
traditional  methods;  and  (3)  test 
administration  requires  minimal 
training  and  experience.  NES  tests  have 
proven  sensitive  to  a  variety  of  solvents, 
metals,  and  pesticides  (Otto.  1992). 
Computerized  systems  available  for 
human  neurotoxicity  testing  are 
critically  reviewed  in  Anger  et  al. 
(1996).  ' 


j.l.i  z  case  Reports 

The  first  type  of  human  data  available 
is  often  the  case  report  or  case  series, 
which  cjm  identify  cases  of  a  disease 
and  are  reported  by  clinicians  or 
discerned  through  active  or  passive 
surveillance,  usually  in  the  workplace. 
However,  case  reports  involving  a  single 
neurotoxic  agent,  although  informative, 
are  rare  in  the  literature;  for  example, 
farmers  are  likely  to  be  exposed  to  a 
wide  variety  of  potentially  neurotoxic 
pesticides.  Careful  case  histories  assist 
in  identifying  common  risk  factors, 
especially  when  the  association  between 
the  exposure  and  disease  is  strong,  the 
mode  of  action  of  the  agent  is 
biologically  plausible,  and  clusters 
occur  in  a  limited  period  of  time. 

Case  reports  can  be  obtained  more 
quickly  than  more  complex  studies. 
Case  reports  of  acute  high-level 
exposure  to  a  toxicant  can  be  useful  for 
identifying  signs  and  symptoms  that 
may  also  apply  to  lower  exposure.  Case 
reports  can  also  be  useful  when 
corroborating  epidemiological  data  are 
available. 

3.1.1.3.  Epidemiologic  Studies 

Epidemiology  has  been  defined  as 
"the  study  of  the  distributions  and 
determinants  of  disease  and  injuries  in 
human  populations  "  (Mausner  and 
Kramer,  1985).  Knowing  the  frequency 
of  illness  in  groups  and  the  factors  that 
influence  the  distribution  is  the  tool  of 
epidemiology  that  allows  the  evaluation 
of  causal  inference  with  the  goal  of 
prevention  and  cure  of  disease 
(Friedlander  and  Heam,  1980). 
Epidemiologic  studies  are  a  useful 
means  of  evaluating  the  effects  of 
neurotoxic  substances  on  human 
populations,  particularly  if  effects  of 
exposure  are  cumulative  or  exposures 
are  repeated.  Such  studies  are  less 
useful  in  cases  of  acute  exposure,  where 
the  effects  are  short-term.  Frequently, 
determining  the  precise  dose  or 
exposure  concentration  in 
epidemiological  studies  can  be  difficult. 

3.1.1.3.1.  Cross-Sectional  Studies. 

In  cross-sectional  studies  or  surveys, 
both  the  disease  and  suspected  risk 
factors  are  ascertained  at  the  same  time, 
and  the  findings  are  useful  in  generating 
hypotheses.  A  group  of  people  are 
interviewed,  examined,  and  tested  at  a 
single  f>oint  in  time  to  ascertain  a 
relationship  between  a  disease  and  a 
neurotoxic  exposure.  This  study  design 
does  not  allow  the  investigator  to 
determine  whether  the  disease  or  the 
exposure  came  first,  rendering  it  less 
useful  in  estimating  risk.  These  studies 
are  intermediate  in  cost  and  time 
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required  to  complete  compared  with 
case  reports  and  more  complex 
analytical  studies,  but  should  be 
augmented  with  additional  data. 

3.1.1.3.2.  Case-Control  (Retrospective) 
Studies. 

Last  (1986)  defines  a  case-control 
study  as  one  that  "starts  with  the 
identification  of  persons  with  the 
disease  (or  other  outcome  variable)  of 
interest,  and  a  suitable  control 
population  (comparison,  reference 
group)  of  persons  without  the  disease." 
He  states  that  the  relationship  of  an 
"attribute"  to  the  disease  is  measured  by 
comparing  the  diseased  with  the 
nondiseased  with  regard  to  how 
frequently  the  attribute  is  present  in 
each  of  the  groups.  The  cases  are 
assembled  from  a  population  of  persons 
with  and  without  exposure,  and  the 
comparison  group  is  selected  from  the 
same  population;  the  relative 
distribution  of  the  potential  risk  factor 
(exposure)  in  both  groups  is  evaluated 
by  computing  an  odds  ratio  that  serves 
as  an  estimate  of  the  strength  of  the 
association  between  the  disease  and  the 
potential  risk  factor  The  statistical 
significance  of  the  ratio  is  determined 
by  calculating  a  p-value  and  is  used  to 
approximate  relative  risk. 

"rhe  case-rontrol  approach  to  the 
study  of  potential  neurotoxicants  in  the 
environment  provides  a  great  deal  of 
useful  information  for  the  risk  assessor. 
In  his  textbook,  Valciukas  (1991)  notes 
that  the  case-control  approach  is  the 
strategy  of  choice  when  no  other 
environmental  or  biological  indicator  of 
neurotoxic  exposure  is  available.  He 
further  states:  "Considering  the  fact  that 
for  the  vast  majority  of  neurotoxic 
chemical  compounds,  no  objective 
biological  indicators  of  exposure  are 
available  (or  if  they  are,  their  half-life  is 
too  short  to  be  of  any  practical  value), 
the  case-control  paradigm  is  a  widely 
accepted  strategy  for  the  assessment  of 
toxic  causation."  The  case-control  study 
design,  however,  can  be  very 
susceptible  to  bias.  The  potential 
sources  of  bias  are  numerous  and  can  be 
specific  to  a  particular  study.  Many  of 
these  biases  also  can  be  present  in  cross- 
sectional  studies.  For  example,  recall 
bias  or  faulty  recall  of  information  by 
study  subjects  in  a  questionnaire-based 
study  can  distort  the  results.  Analysis  of 
the  case-comparison  study  design 
assumes  that  the  selected  cases  are 
representative  persons  with  the 
disease — either  all  cases  with  the 
disease  or  a  representative  sample  of 
them  have  been  ascertained.  It  further 
assumes  that  the  control  or  comparison 
group  is  representative  of  the 
nonexposed  population  (or  that  the 


prevalence  of  the  characteristic  unaer 
study  is  the  same  in  the  control  group 
as  in  the  general  population).  Failure  to 
satisfy  these  assumptions  may  result  in 
selection  bias  that  may  invalidate  study 
results. 

.^n  additional  source  of  bias  in  case- 
control  studies  is  the  presence  of 
confounding  variables,  i.e..  factors 
known  to  be  associated  with  the 
exposure  and  causally  related  to  the 
disease  under  study.  These  should  be 
controlled,  either  in  the  design  of  the 
study  by  matching  cases  to  controls  on 
the  basis  of  the  confounding  factor,  or 
in  the  analysis  of  the  data  by  using 
statistical  techniques  such  as 
stratification  or  regression.  Matching 
requires  time  to  identify  an  adequate 
number  of  potential  controls  to 
distinguish  those  with  the  proper 
characteristics,  while  statistical  control 
of  confounding  factors  requires  a  larger 
study. 

The  definition  of  exposure  is  critical 
in  epidemiologic  studies.  In 
occupational  settings,  exposure 
assessment  often  is  based  on  the  job 
assignment  of  the  study  subjects,  but 
can  be  more  precise  if  detailed  company 
records  allow  the  development  of 
exposure  profiles  Positive  results  fi^m 
a  properly  controlled  retrospective 
study  should  weigh  heavily  in  the  risk 
assessment  process. 

3.1.1.3.3.  Cohort  (Prospective,  Follow- 
Up)  Studies. 

In  a  prospective  study  design,  a 
healthy  group  of  people  is  assembled 
and  followed  forward  in  time  and 
observed  for  the  development  of 
dysfunction.  Such  studies  are 
invaluable  for  determining  the  time 
course  for  development  of  dysfunction 
(e.g.,  follow-up  studies  performed  in 
various  cities  on  the  effects  of  lead  on 
child  development).  This  approach 
allows  the  direct  estimate  of  risks 
attributed  to  a  particular  exposure,  since 
toxic  incidence  rates  in  the  cohort  can 
be  determined.  Prospective  study 
designs  also  allow  the  study  of  chronic 
effects  of  exposure.  One  major  strength 
of  the  cohort  design  is  that  it  allows  the 
calculation  of  rates  to  determine  the 
excess  risk  associated  with  an  exposure. 
Also,  biases  are  reduced  by  obtaining 
information  before  the  disease  develops. 
This  approach,  however,  can  be  very 
time-consuming  and  costly. 

In  cohort  studies  information  bias  can 
be  introduced  when  individuals  provide 
distorted  information  about  their  health 
because  they  know  their  exposure  status 
and  may  have  been  told  of  the  expected 
health  effects  of  the  exposure  under 
study.  More  credence  should  be  given  to 
those  studies  in  which  both  observer 


and  subject  bias  are  carefully  controlled 
(e.g.,  double-blind  studies). 

A  special  type  of  cohort  study  is  the 
retrospective  cohort  study,  in  which  the 
investigator  goes  back  in  time  to  select 
the  study  groups  and  traces  them  over 
time,  often  to  the  present.  The  studies 
usually  involve  specially  exposed 
groups  and  have  provided  much 
assistance  in  estimating  risks  due  to 
occupational  exposures  Occupational 
retrospective  cohort  studies  rely  on 
company  records  of  past  and  current 
employees  that  include  information  on 
the  dates  of  employment,  age  at 
employment,  date  of  departure,  and 
whether  diseased  (or  dead  in  the  case  of 
mortality  studies).  Workers  can  then  be 
classified  by  duration  and  degree  of 
exposure.  Positive  or  negative  results 
from  a  properly  controlled  prospective 
study  should  weigh  heavily  in  the  risk 
assessment  process. 

3.1.1.4.  Human  Laboratory  Exposure 
Studies 

Neurotoxicity  assessment  has  an 
advantage  not  afforded  to  the  evaluation 
of  other  toxic  endpoints,  such  as  cancer 
or  reproductive  toxicity,  in  that  the 
effects  of  some  chemicals  are  short  in 
duration  and  reversible.  This  makes  it 
ethically  possible  to  perform  human 
laboratory  exposure  studies  and  obtain 
data  relevant  to  the  risk  assessment 
process.  Information  from  experimental 
human  exposure  studies  has  been  used 
to  set  occupational  exposure  limits, 
mostly  for  organic  solvents  that  can  be 
inhaled.  Laboratory  exposure  studies 
have  contributed  to  risk  assessment  and 
the  setting  of  exposure  limits  for  several 
solvents  and  other  chemicals  with  acute 
reversible  effects. 

Human  exposure  studies  sometimes 
offer  advantages  over  epidemiologic 
field  studies.  Combined  with 
appropriate  sampling  of  biological 
fluids  (urine  or  blood),  it  is  possible  to 
calculate  body  concentrations,  examine 
toxicokinetics,  and  identify  metabolites. 
Bioavailability,  elimination,  dose- 
related  changes  in  metabolic  pathways, 
individual  variability,  time  course  of 
effects,  interactions  between  chemicals, 
and  interactions  between  chemical  and 
environmental/biobehavioral  processes 
(stressors,  workload/respiratory  rate)  are 
factors  that  are  generally  easier  to 
collect  under  controlled  conditions. 

Other  goals  of  laboratory  studies 
include  the  in-depth  characterization  of 
effects,  the  development  of  new 
assessment  methods,  and  the 
examination  of  the  sensitivity, 
specificity,  and  reliabihty  of 
neurobehavioral  assessment  methods 
across  chemical  classes.  The  laboratory 
is  the  most  appropriate  setting  for  the 
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biobeha\.         nables  that  affect  the 
action  of  chemical  agents.  The  effects  of 
ambient  temperature,  task  difficulty, 
rate  of  ongoing  behavior,  conditioning 
variables,  tolerance/ sensitization,  sleep 
deprivation,  motivation,  and  so  forth  are 
sometimes  studied. 

From  a  methodological  standpoint, 
human  laboratory  studies  can  be 
divided  into  two  categories:  between- 
subjects  and  within-subjects  designs.  In 
the  former,  the  neurobehavioral 
performance  of  exposed  volunteers  is 
compared  with  that  of  nonexposed 
participants.  In  the  latter,  preexposure 
performance  is  compared  with 
neurobehavioral  function  under  the 
infliience  of  the  chemical  or  drug. 
Within-subjects  designs  have  the 
advantage  of  requiring  fewer 
participants,  eliminating  individual 
differences  as  a  source  of  variability, 
and  controlling  for  chronic  mediating 
variables,  such  as  caffeine  use  and 
educational  achievement.  A 
disadvantage  of  the  within-subjects 
design  is  that  neurobehavioral  tests 
must  be  administered  more  than  once. 
Practice  on  many  neurobehavioral  tests 
oflen  leads  to  improved  performance 
that  may  confound  the  effect  of  the 
chemical/drug.  There  should  be  a 
sufficient  number  of  test  sessions  in  the 
pre-exposure  phase  to  allow 
performance  on  all  tests  to  achieve  a 
relatively  stable  baseline  level. 

Participants  in  laboratory  exposure 
studies  may  have  been  recruited  from 
populations  of  persons  already  exposed 
to  the  chemical/ drug  or  from  chemical- 
naive  populations.  Although  the  use  of 
exposed  volunteers  has  ethical 
advantages,  can  mitigate  against  novelty 
effects,  and  allows  evaluation  of 
tolerance/sensitization.  finding  an 
accessible  exposed  population  in 
reasonable  proximity  to  the  laboratory 
can  be  difficult.  Chemical-naive 
participants  are  more  easily  recruited 
but  may  differ  significantly  in  important 
characteristics  from  a  representative 
sample  of  exposed  persons.  Chemical- 
naive  volunteers  are  often  younger, 
healthier,  and  better  educated  than  the 


J)()^mlclln)ll^  trxposed  environmentally, 
in  the  workplace,  or 
pharmacotherapeutically 

Compared  with  workplace  and 
environmental  exposures,  laboratory 
exposure  conditions  can  be  controlled 
more  precisely,  but  exposure  periods  are 
much  shorter.  Generally  only  one  or  two 
relatively  pure  chemicals  are  studied  for 
several  hours,  whereas  the  population  of 
interest  may  be  exposed  to  multiple 
chemicals  containing  impurities  for 
months  or  years.  Laboratory  studies  are 
therefore  better  at  identifying  and 
characterizing  effects  with  acute  onset 
and  the  selective  effects  of  pure  agents. 
In  all  cases,  the  potential  for  particip>ant 
bias  should  be  as  carefully  controlled 
for  as  possible.  Even  the  consent  form 
can  lead  to  participant  bias,  as  toxic 
ejects  have  been  reported  in  some 
individuals  who  were  warned  of  such 
effects  in  an  informed  consent  form.  In 
addition,  double-blind  studies  have 
been  shown  to  provide  some  control  for 
observer  bias  that  may  occur  in  single- 
blind  studies  More  credence  should  be 
given  to  those  studies  in  which  both 
observer  and  subject  bias  are  carefully 
controlled  (Benignus.  1993). 

A  test  battery  that  examines  muhiple 
neurobehavioral  functions  may  be  more 
useful  for  screening  and  the  initial 
characterization  of  acute  effects. 
Selected  neurobehavioral  tests  that 
measure  a  limited  number  of  functions 
in  multiple  ways  may  be  more  useful  for 
elucidating  mechanisms  or  validating 
specific  effects. 

Both  chemical  and  behavioral  control 
procedures  are  valuable  for  examining 
the  sf)ecificity  of  the  effects.  A 
concordant  effect  among  different 
measures  of  the  same  neurobehavioral 
function  (e.g..  reaction  time)  and  a  lack 
of  effect  on  some  other  measures  of 
psychomotor  function  (e.g..  untimed 
manual  dexterity)  would  increase  the 
confidence  in  a  selective  effect  on  motor 
speed  and  not  on  attention  or  another 
nonspecific  motor  function.  Likewise, 
finding  concordant  effects  among 
similar  chemical  or  drug  classes  along 
with  different  effects  from  dissimilar 
classes  would  support  the  specificity  of 


chemical  effect.  For  example,  finding 
that  the  effects  of  a  solvent  were  similar 
to  those  of  ethanol  but  not  caffeine 
would  support  the  specificity  of  solvent 
effects  on  a  given  measure  of 
neurotoxicity. 

3.1.2.  Animal  Studies 

This  section  provides  an  overview  of 
the  major  types  of  endpoints  that  may 
be  evaluated  in  animal  neurotoxicity 
studies,  describes  the  kinds  of  effects 
that  may  be  observed  and  some  of  the 
tests  used  to  detect  and  quantify  these 
effects,  and  provides  guidance  for 
interpreting  data.  Compared  vdth 
human  studies,  animal  studies  are  more 
often  available  for  specific  chemicals, 
provide  more  precise  exposure 
information,  and  control  environmental 
factors  better  (Anger.  1984).  For  these 
reasons,  risk  assessments  tend  to  rely 
heavily  on  animal  studies. 

Many  tests  that  can  measure  some 
aspect  of  neurotoxicity  have  been  used 
in  the  field  of  neurobiology  in  the  past 
50  years.  The  Office  of  Prevention, 
Pesticides  and  Toxic  Substances 
(OPPTS)  has  published  animal  testing 
guidelines  that  were  developed  in 
cooperation  with  the  Office  of  Research 
and  Development  (U.S.  EPA.  1991a). 
While  the  test  endpoints  included  in  the 
1991  document  serve  as  a  convenient 
focus  for  this  section,  there  are  many 
other  endpoints  for  which  there  are  no 
current  EPA  guidelines.  The  goal  of  the 
current  document  is  to  provide  a 
framework  for  interpreting  data 
collected  in  tests  frequently  used  by 
neurotoxicologists. 

Five  categories  of  endpoints  will  be 
described:  structural  or 
neuropathological,  neurophysiological, 
neurochemical,  behavioral,  and 
developmental.  Table  1  lists  a  number 
of  endpoints  in  each  of  these  categories. 
It  is  imperative  for  the  risk  assessor  to 
understand  that  the  interpretation  of  the 
indicators  listed  in  Table  1  as 
neurotoxic  effects  is  dependent  on  the 
dose  at  which  such  chaiiges  occur  and 
the  possibility  that  damage  to  other 
organ  systems  may  contribute  to  or 
cause  such  changes  indirectly. 


Table  1  .—Examples  of  Possible  Indicators  of  a  Neurotoxic  Effect 


Stnjctural  or  neuropathoiogical  endpotnts: 

Gross  changes  in  mocphotogy.  incJoding  beam  weight 

Histologic  changes  m  neurons  or  gta  (r>6urorxx>athy,  axorxipathy.  myebrxipathy). 
Neurochemical  arKjpoints 

Alterations  in  synthesis,  release,  uptake,  degradation  of  neurotransmitters. 

Alterations  in  second-messenger-assooated  signal  transductKxi 

Alterations  m  membrane-txxjnd  enzymes  regulating  neuronal  actrvity. 

Inhibition  and  aging  o(  neuropathy  enryme 

Increases  m  glial  ftbnllary  aadic  protein  in  adults. 
Neurophysioloqical  endpoints 

Change  in  veK>aty,  aoiplitude.  or  refractory  penod  of  nerve  conduction. 
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Table  i.— Examples  of  Possible  Indicators  of  a  Neurotoxic  Effect— ContinLied 

Change  in  latency  or  amplitude  of  sensory-evoked  potential. 

Change  m  electroencephalographic  pattern 
Behavioral  and  neurological  endpKxnts 

Increases  or  decreases  in  motor  actrvrty. 

Changes  m  touch,  sight,  sound,  taste,  or  smell  sensations 

Changes  m  motor  coordination,  weakness,  paralysis.  aC)rx)rmal  movement  or  posui 

ADsence  or  decreased  occurrence,  magnitude,  or  latency  of  sensorimoto'  fettex 

Altered  magnituOe  of  neurological  measurement,  including  gnp  strength   hmdlimo  spia> 

Seizures 

Changes  in  rate  or  temporal  patterning  of  schoduie-controHefl  oehavior 

Changes  m  teaming,  memory,  ana  attention 
Developmental  endpoints 

Chemically  induced  changes  in  the  time  of  appearance  of  behaviors  dunng  oeveiooment. 

Chemically  induced  changes  in  the  growth  or  organization  of  structural  or  neu'^ochemica:  ete^e'ts 


'e"-iO!    ,>oQc)irx^  pe!iO'"^ia'!v* 


3  1.2  I.  Structural  Endpoints  of 
Neurotoxicity 

Structural  endpoints  are  typically 
defined  as  neuropathological  changes 
pvident  by  gross  observation  or  light 
riiicros<;opv,  although  most  neurotoxic 
changes  will  be  detectable  only  at  the 
light  microscopic  level  Gross  changes 
in  morphology  can  include  discrete  or 
widespread  lesions  in  nerve  tissue  A 
change  in  brain  weight  is  considered  to 
f)e  a  biologically  significant  effect.  This 
IS  tnie  regardless  of  changes  in  body 
weight,  because  brain  weight  is 
generally  protected  during 
undernutntion  or  weight  loss,  unlike 
many  other  organs  or  tissues.  It  is 
inappropnate  to  express  brain  weight 
changes  as  a  ratio  of  body  weight  and 
thereb\  dismiss  changes  in  absolute 
brain  weight   Changes  in  brain  weight 
are  a  more  reliable  indicator  of 
alteration  in  brain  structure  than  are 
measurements  of  length  or  width  m 
fresh  brain,  because  there  is  little 
historical  data  in  the  toxicology 
literature. 


Neurons  are  composed  of  a  neuronal 
body.  axon,  and  dendritic  processes. 
Various  types  of  neuropathological 
lesions  may  be  classified  according  to 
the  site  where  they  occur  [Spencer  and 
Schaumburg,  1980:  WHO.  1986.  KnnKe 
1989,  Griffin,  1990)  Neurotovicant- 
induced  lesions  in  the  cent.'-ai  or 
peripheral  nervous  system  ma\  be 
classified  as  a  neuronopathy  (changes  in 
the  neuronal  cell  body),  axonopathy 
(changes  in  the  axons),  myehnopathv 
(changes  in  the  myelin  sheaths),  or 
nerve  terminal  degeneration.  Nerve 
terminal  degeneration  represents  a  very 
subtle  change  that  may  not  tie  detected 
hv  routine  histopathologv.  but  requires 
detection  by  special  procedures  such  as 
silver  staining  or  neurotransmitter- 
specific  iinmunohistochemistry.  For 
axonopathies.  a  more  precise  location  of 
the  changes  may  also  be  described  (i.e.. 
proximal,  central,  or  distal  axonopathy). 
In  the  case  of  some  developmental 
exposures,  a  neurotoxic  chemical  might 
delay  or  accelerate  the  differentiation  or 
proliferation  of  cells  or  cell  types. 


Alteration  in  the  axonal  termination  site 
might  also  occvu-  with  exposure.  In  an 
aged  population,  exposure  to  some 
neurotoxicants  might  accelerate  the 
normal  loss  of  neurons  associated  with 
aging  (Reuhl.  1991).  In  rare  cases, 
neurotoxic  agents  have  been  reported  to 
produce  neuropathic  conditions 
resembling  neurodegenerative  disorders, 
such  as  Parkinson's  disease,  in  humans 
(WHO,  1986).  Table  2  lists  examples  of 
such  neurotoxic  chemicals,  their 
putative  site  of  action,  the  type  of 
neuropathology  produced,  and  the 
disorder  or  condition  that  each  typifies. 
Inclusion  of  any  chemical  in  any  of  the 
following  tables  is  for  illustrative 
purposes,  i.e.,  it  has  t)een  reported  that 
the  chemical  will  produce  a  neurotoxic 
effect  at  some  dose;  any  individual 
chemical  listed  may  also  adversely 
affect  other  organs  at  lower  doses.  It  is 
important  that  the  severity  of  each 
structural  union  be  graded  objectively 
and  the  grading  criteria  reported. 


Table  2.— Neurotoxicants  and  Disorders  With  Specific  Neurological  Targets 


Site  of  action 


Neurotoxic  char>ge 


fvleurotoxic  chemical 


Corresporxjing  neurodegenerative 
cksonler 


Seu'on  cell  txidy 


Neuronopathy 


Nerve  ;er"iinai  .. 


Terminal  aestruaion 


Schwann  ceM  -^yelm  

Centra-penpheral  distal  axon 


Myelinopathy  

Distal  axonopathy 


Central  axons  Centra!  axonopathy  .. 

Proximal  axon Proximal  axonopathy 


Methylmercury   

Qmnolinic  aoo  

3-AcetylpvnOine  

l-Methyi-^-pnenyf  1^  

3,6-ietrahyaro-   .^.....,.™.., 

pyridine    MP^P     dooaminergic) 
Hexachlorooriene 
Acrylamioe    ::^^'Or    -jisjitioe    " 
hexane 

Clioouinoi  

B.B  -Iminodipropionitrile 


Cerabelar  ataxia. 

Pan<inso'''s  disease. 


Congenital  hvoomvelinogenesis 

Sut^acute  myetoopbconetAO-pathy. 
Motor  neuron  disease. 


Alterations  in  the  slnicture  of  the 
nen'ous  system  (i.e..  neuronopathy. 
axonopathy.  myelinopathy,  tennmal 
degeneration)  are  regarded  as  evidence 
of  a  neurotoxic  effect  The  risk  assessor 
should  note  that  pathological  changes  in 


r:;an\  cases  require  time  for  the 
perturbation  to  become  observable, 
especially  with  evaluation  at  the  light 
microscopic  level.  Neuropathological 
studies  should  control  for  potential 
differences  in  the  area(s)  and  section(s) 


of  the  nervous  system  sampled;  in  the 
age,  sex,  and  body  weight  of  the  subject; 
and  in  fixation  artifacts  (WHO,  1986). 
Concern  for  the  structural  integrity  of 
nervous  system  tissues  derives  from 
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of  regenerative  capacity 

Within  general  class  of  nervous 
system  structural  alteration,  there  are 
various  histological  changes  that  can 
result  after  exposure  to  neurotoxicants. 
For  example,  specific  changes  in  nerve 
cell  bodies  include  chromatolysis. 
vacuolization,  and  cell  death.  Axons  can 
undergo  swelling,  degeneration,  and 
atrophy,  while  myelin  sheath  changes 
include  folding,  edematous  splitting, 
and  demyelination.  Although  terminal 
degeneration  does  occur,  it  is  not 
readily  dete<;table  by  light  mi'-.roscopy. 
Many  of  these  changes  are  a  result  of 
complex  effects  at  specific  subcellular 
organelles,  such  as  the  axonal  swelling 
that  occurs  as  a  result  of  neurofilament 
accumulation  in  acrylamide  toxicity 
Other  changes  may  be  associated  with 


nj,;t-iiridtive  or  adaptive  processes  that 
occur  after  neurotoxicant  exposure. 

3.1.2.2.  Neurophysiological  Endpoints 
of  Neurotoxicity 

Neurophysiological  studies  measure 
the  electrical  activity  of  the  nervous 
system.  The  term  "neurophysiology"  is 
often  used  synonymously  with 
"electrophysiology"  (Dyer.  1987). 
Neurophysiological  techniques  provide 
information  on  the  integrity  of  defined 
portions  of  the  nervous  system.  Several 
neurophysiological  procedures  are 
available  for  application  to 
neurotoxicological  studies.  Examples 
are  listed  in  Table  3.  They  range  in  scale 
from  procedures  that  employ 
microelectrodes  to  study  the  function  of 
single  nerve  cells  or  restricted  portions 
of  them,  to  procedures  that  employ 


macroeiectrodes  to  perform 
simultaneous  recordings  of  the  summed 
activity  of  many  cells.  Microelectrode 
procedures  typically  are  used  to  study 
mechanisms  of  action  and  are  frequently 
performed  in  vitro.  Macroelectrode 
procedures  are  generally  used  in  studies 
to  detect  or  characterize  the  potential 
neurotoxic  effects  of  agents  of  interest 
because  of  potential  environmental 
exposure.  The  present  discussion 
concentrates  on  macroelectrode 
neurophysiological  procedures  because 
it  is  more  likely  that  they  will  be  the 
focus  of  decisions  regarding  critical 
effects  in  risk  assessment.  All  of  the 
procedures  described  below  for  use  in 
animals  also  have  been  used  in  humans 
to  determine  chemically  induced 
alterations  in  neurophysiological 
function. 


Table  3.— Examples  of  Neurophysiological  Measures  of  Neurotoxicity 


System/tunction 


Retina 

Visual  pathway 
Visual  (unction  . 


Auditory  pathway  _... 

Auditory  tundion    

Somatosensory  pathway 
Sontatosansory  tunction 
Sptnocaraballar  pathway 
Mixed  nerve  ^» 


Motor  axons  ...>.„>..^».~»^~ 
Sensory  axons  ......^>.».>.>....~ 

Neuromuscular „„„...-. ~ 

General  central  nervous  system/tevel  of  arous- 
al 


Procedure 


Electrofetmography  (ERG)  

Flash-evoked  potential  (FEP)  

Patiem-evoked  potential  (PEP)  (pattern  size 

and  contrast) 
Brain  stem  auditory  evoked  potential  (BAER) 

(dicks) 

BAER  (tones)  

Somatosensory  provoked  

Sensory -evoked  potential  (SEP)  (tactHe)  

SEP  recorded  trom  cerebellum  

Peripheral   nerve   compourxJ   action   potential 

(PNAP) 

PNAP  isoiaie  motor  components  

PNAP  isolate  sensory  components „ 

Electromyography  (EMG)  « 

ElectroefKephatography  (EEG)  — 


Representative  agents 


Devetopmental  lead. 
Cartjon  disuMide. 
Cartwn  disuttide 

Ammogtycoside,  antibtotics.  toluene,  styrene 

Aminoglycoside,  antitMOfcs.  toluene,  styrene. 

Acrylamide.  n-hexane 

Acrylamide,  n-hexane. 

Acrylamide.  n-hex»ne. 

Tnethyttin 

Triethyttin 
Triethyttm 
Dithtobiuret. 
Tokjer>e. 


3.1.2.2  1.  Nerve  Conduction  Studies. 
Nerve  conduction  studies,  generally 
performed  on  peripheral  nerves,  can  be 
useful  in  investigations  of  possible 
peripheral  neuropathy.  Most  peripheral 
nerves  contain  mixtures  of  individual 
sensory  and  motor  nerve  fibers,  which 
may  or  may  not  be  differentially 
sensitive  to  neurotoxicants.  It  is  possible 
to  distinguish  sensory  from  motor 
effects  in  peripheral  nerve  studies  by 
measuring  activity  in  sensory  nerves  or 
by  measuring  the  muscle  response 
evoked  by  nerve  stimulation  to  measure 
motor  effects.  While  a  number  of 
endpoints  can  be  recorded,  the  most 
critical  variables  are  nerve  conduction 
velocity,  response  amplitude,  and 
refractory  period.  It  is  important  to 
recognize  that  damage  to  nerve  fibers 
may  not  be  reflected  in  changes  in  these 
endpoints  if  the  damage  is  not 
sufficiently  extensive.  Thus,  the 
Interpretation  of  data  from  such  studies 
may  be  enhanced  if  evaluations  such  as 


nerve  pathology  and/ or  other  structural 
measures  are  also  included. 

Nerve  conduction  measurements  are 
infiuenced  by  a  number  of  factors,  the 
most  important  of  which  is  temperature. 
An  adequate  nerve  conduction  study 
will  either  measure  the  temperature  of 
the  limb  under  study  and 
mathematically  adjust  the  results 
according  to  well-established 
temperature  factors  or  will  control  limb 
temperature  within  narrow  limits. 
Studies  that  measure  peripheral  nerve 
function  without  regard  for  temperature 
are  not  adequate  for  risk  assessment. 

In  well-controlled  studies,  statistically 
significant  decreases  in  nerve 
conduction  velocity  are  indicative  of  a 
neurotoxic  effect.  While  a  decrease  in 
nerve  conduction  velocity  is  indicative 
of  demyelination.  it  frequently  occurs 
later  in  the  course  of  axonal  degradation 
because  normal  conduction  velocity 
may  be  maintained  for  some  time  in  the 
face  of  axonal  degeneration.  For  this 


reason,  a  measurement  of  normal  nerve 
conduction  velocity  does  not  rule  out 
peripheral  axonal  degeneration  if  other 
signs  of  peripheral  nerve  dysfunction 
are  present. 

Decreases  in  response  amplitude 
reflect  a  loss  of  active  nerve  fibers  and 
may  occur  prior  to  decreases  in 
conduction  velocity  in  the  course  of 
p>eripheral  neuropathy.  Hence,  changes 
in  response  amplitude  may  be  more 
sensitive  measurements  of  axonal 
degeneration  than  is  conduction 
velocity.  Measurements  of  response 
amplitude,  however,  can  be  more 
variable  and  require  careful  apphcation 
of  experimental  techniques,  a  larger 
sample  size,  and  greater  statistical 
power  than  measurements  of  velocity  to 
detect  changes.  The  refractory  period 
refers  to  the  time  required  after 
stimulation  before  a  nerve  can  fire  again 
and  reflects  the  functional  status  of 
nerve  membrane  ion  channels. 
Chemically  induced  changes  in 


Federal  Register    Vol.  63,  No.  93 /Thursday,  May  14,  1998 /Notices 


Jh9  r 


refractory  periods  in  a  well-controlled 
study  indicate  a  neurotoxic  effect. 

In  summary,  alterations  in  peripheral 
nerve  response  amplitude  and  refractory 
period  in  studies  that  are  well 
controlled  for  temperature  are  indicative 
of  a  neurotoxic  effect.  Alterations  in 
p>eripheral  nerve  function  are  frequently 
associated  with  clinical  signs  such  as 
numbness,  tingling,  or  burning 
sensations  or  with  motor  impairments 
such  as  weakness.  Examples  of 
compounds  that  alter  peripheral  nerve 
function  in  humans  or  experimental 
animals  include  acrylamide.  carbon 
disulfide,  n-hexane.  lead,  and  some 
organophosphates. 

3.1.2.2.2.  Sensory,  Motor,  and  Other 
Evoked  Potentials.  Evoked  potential 
studies  are  electrophysiological 
procedures  that  measure  the  response 
elicited  from  a  defined  stimulus  such  as 
a  tone,  a  light,  or  a  brief  electrical  pulse. 
Evoked  potentials  reflect  the  function  of 
the  system  under  study,  including 
visual,  auditory,  or  somatosensory; 
motor,  involving  motor  nerves  and 
innervated  muscles;  or  other  neural 
pathways  in  the  central  or  peripheral 
nervous  system  (Rebert,  1983;  Dyer, 
1985;  Mattsson  and  Albee,  1988; 
Mattsson  et  al.,  1992;  Boyes.  1992, 
1993).  Evoked  potential  studies  should 
be  interpreted  with  respect  to  the 
known  or  presumed  neural  generators  of 
the  responses,  and  their  likely 
relationships  with  behavioral  outcomes, 
when  such  information  is  available. 
Such  correlative  information 
strengthens  the  confidence  in 
electrophysiological  outcomes.  In  the 
absence  of  such  supportive  information, 
the  extent  to  which  evoked  potential 
studies  provide  convincing  evidence  of 
neurotoxicity  is  a  matter  of  professional 
judgment  on  a  case-by-case  basis. 
Judgments  should  consider  the  nature, 
magnitude,  and  duration  of  such  effects, 
along  with  other  factors  discussed 
elsewhere  in  this  document. 

Data  are  in  the  form  of  a  voltage 
record  collected  over  time  and  can  be 
quantified  in  several  ways.  Commonly, 
the  latency  (time  from  stimulus  onset) 
and  amplitude  (voltage)  of  the  positive 
and  negative  voltage  peaks  are 
identified  and  measured.  Alternative 
measurement  schemes  may  involve 
substitution  of  spectral  phase  or 
template  shifts  for  peak  latency  and 
spectral  power,  spectral  amplitude,  root- 
mean-square,  or  integrated  area  under 
the  curve  for  peak  amplitude  Latency 
measurements  are  dependent  on  both 
the  velocity  of  nerve  conduction  and  the 
time  of  synaptic  transmission.  Both  of 
these  factors  depend  on  temperature,  as 
discussed  in  regard  to  nerve  conduction, 
and  similar  caveats  apply  for  sensory 


evoked  potential  studies.  In  studies  ttiat 
are  well  controlled  for  temperature, 
increases  in  latencies  or  related 
measures  can  reflect  deficits  in  nerve 
conduction,  including  demyelination  or 
delayed  synaptic  transmission,  and  are 
indicators  of  a  neurotoxic  effect. 

Decreases  in  peak  latencies,  like 
increases  in  nerve  conduction  velocity, 
are  unusual,  but  the  neural  systems 
under  study  in  sensor\-  evoked 
potentials  are  complex,  and  situations 
that  might  cause  a  peak  measurement  to 
occur  earlier  are  conceivable.  Two  such 
situations  are  a  reduced  threshold  for 
spatial  or  temporal  summation  of 
afferent  neural  transmission  and  a 
selective  loss  of  cells  responding  late  in 
the  peak,  thus  making  the  measured 
peak  occur  earlier.  Decreases  in  peak 
latency  should  not  be  dismissed 
outright  as  experimental  or  statistical 
error,  but  should  be  examined  carefully 
and  perhaps  replicated  to  assess 
possible  neurotoxicity.  A  decrease  in 
latency  is  not  conclusive  evidence  of  a 
neurotoxic  effect. 

Changes  in  peak  amplitudes  or 
equivalent  measures  reflect  changes  in 
the  magnitude  of  the  neural  population 
responsive  to  stimulation.  Both 
increases  and  decreases  in  amplitude 
are  possible  following  exposure  to 
chemicals.  Whether  excitatory  or 
inhibitory  neural  activity  is  translated 
into  a  positive  or  negative  deflection  in 
the  sensory  evoked  potential  is 
dependent  on  the  physical  orientation 
of  the  electrode  with  respect  to  the 
tissue  generating  the  response,  which  is 
frequently  unknown.  Comparisons 
should  be  based  on  the  absolute  change 
in  amplitude.  Therefore,  either  increases 
or  decreases  in  amplitude  may  be 
indicative  of  a  neurotoxic  effect. 

Within  any  given  sensory  system,  the 
neural  circuits  that  generate  various 
evoked  potential  peaks  differ  as  a 
function  of  peak  latency.  In  general, 
early  latency  peaks  reflect  the 
transmission  of  afferent  sensory 
information.  Changes  in  either  the 
latency  or  amplitude  of  these  peaks  are 
considered  convincing  evidence  of  a 
neurotoxic  effect  that  is  likely  to  be 
reflected  in  deficits  in  sensory 
perception.  The  later-latency  peaks,  in 
general,  reflect  not  only  the  sensory 
input  but  also  the  more  nonspecific 
factors  such  as  the  behavioral  state  of 
the  subject,  including  such  factors  as 
arousal  level,  habituation,  or 
sensitization  (Over   1Q87).  Thus, 
changes  in  later- latency  evoked 
potential  peaks  should  be  interpreted  in 
light  of  the  behavioral  status  of  the 
subject  and  would  generally  be 
considered  evidence  of  a  neurotoxic 
effect. 


3.1.2.2.3.  Seizures/ Convulsions.  Some 
neurotoxicants  (e.g.,  lindane, 
pyrethroids,  trimethyltin. 
dichlorodiphenyltrichloroethane  (DDTj) 
produce  observable  convulsions.  When 
convulsionlike  behaviors  are  observed, 
as  described  in  the  behavioral  section 
on  convulsions,  neurophysiological 
recordings  can  provide  additional 
information  to  help  interpret  the  results. 
Recordings  of  brain  electrical  activity 
that  demonstrate  seiztirelike  activity  are 
indicative  of  a  neurotoxic  effect. 

In  addition  to  producing  seizures 
directly,  chemicals  may  also  alter  the 
frequency,  severity,  duration,  or 
threshold  for  eliciting  seizures  through 
other  means  by  a  phenomenon  known 
as  "kindling."  Such  alterations  can 
occur  after  acute  exposure  or  after 
repeated  exposure  to  dose  levels  below 
the  acute  threshold.  In  experiments 
demonstrating  changes  in  sensitivity 
following  repeated  exposures  to  the  test 
compound,  information  regarding 
possible  changes  in  the  pharmacokinetic 
distribution  of  the  compound  is 
required  before  the  seizure 
susceptibility  changes  can  be 
interpreted  as  evidence  of  neurotoxicity. 
Increases  in  susceptibility  to  seizures 
are  considered  adverse. 

3.1.2.2.4.  Electroencephalography 
(EEG).  EEG  analysis  is  used  widely  in 
clinical  settings  for  the  diagnosis  of 
neurological  disorders,  and  less  often 
for  the  detection  of  subtle  toxicant- 
induced  dysfunction  (WHO,  1986; 
Eccles,  1988).  The  basis  for  using  EEG 
in  either  setting  is  the  relationship 
between  specific  patterns  of  EEG 
waveforms  and  specific  behavioral 
states.  Because  states  of  alertness  and 
stages  of  sleep  are  associated  with 
distinct  patterns  of  electrical  activity  in 
the  brain,  it  is  generally  thought  that 
arousal  level  can  be  evaluated  by 
monitoring  the  EEG.  Dissociation  of  EEG 
activity  and  behavior  can.  however, 
occur  after  exposure  to  certain 
chemicals.  Normal  patterns  of  transition 
between  sleep  stages  or  between 
sleeping  and  waking  states  are  known  to 
remain  disturbed  for  prolonged  periods 
of  time  after  exposure  to  some 
chemicals.  Changes  in  the  pattern  of  the 
EEG  can  be  elicited  by  anesthetic  drugs 
and  stimuli  producing  arousal  (e.g., 
hghts,  sounds).  In  studies  with 
toxicants,  changes  in  EEG  pattern  can 
sometimes  precede  alterations  in  other 
objective  signs  of  neurotoxicity  (Dyer, 
1987). 

EEG  studies  should  be  done  under 
highly  controlled  conditions,  and  the 
data  should  be  considered  on  a  case-by- 
case  basis.  Chemically  induced  seizure 
activity  detected  in  the  EEG  pattern  is 
evidence  of  a  neurotoxic  effect. 
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3.1.^.3.  Neurochemical  fcndpoints  of 
Neurotoxicity 

Many  different  neurochemical 
endpoints  have  been  measured  in 
neurotoxicologicnl  studies,  and  some 
have  proven  useful  in  advancing  the 
understanding  of  mechanisms  of  action 
of  neurotoxic  chemicals  (Bondy,  1986; 
Mailman.  1987;  Morell  and  Mailman. 


l^«7.Losla.  iy8H.  bilbergeld.  1993). 
Nonnal  functioning  of  the  nervous 
system  depends  on  the  synthesis  and 
release  of  specific  neurotransmitters  and 
activation  of  their  receptors  at  specific 
presynaptic  and  postsynaptic  sites. 
Chemicals  can  interfere  with  the  ionic 
balance  of  a  neuron,  act  as  a 
cytotoxicant  after  transport  into  a  nerve 
terminal,  block  reuptake  of 


neurolransmitters  and  their  precursors, 
act  as  a  metabolic  poison,  overstimulate 
receptors,  block  transmitter  release,  and 
inhibit  transmitter  sj-nthetic  or  catabolic 
enzymes.  Table  4  lists  several  chemicals 
that  produce  neurotoxic  effects  at  the 
neurochemical  level  (Bondy.  1986; 
Mailman.  1987;  Morell  and  Mailman, 
1987;  Costa.  1988). 


Table  4.— Examples  of  Neurotoxicants  With  Known  Neurochemical  Mechanisms 


Site  of  action 

Examples 

Neurotoxicants  acting  on  cnic  t>alance: 

Inhibit  sodium  entry    

Block  closing  ol  sodium  channel  

Tetrodotoxin. 

p.O -DDT,  pyrethroKJS. 

Increase  Dermeabilitv  to  sodium  

Batracfiotoxin. 

Chkxodecone. 

Svnaotic  neurotoxicants       

MPTP. 

IJotake  blockers 

Hemicholinium. 

Metabolic  Doisons                 

Cyanide 

Domoic  acid. 

Rlof^^  tranamittflf  reledSfi 

Botulinum  toxin. 

Inhibition  o(  transmitter  degradatioo  « 

Blocks  axonal  transoort  

Pesticides  ol  the  organopHosphate  and  carbamate  classes. 
Acrylamide. 

As  stated  previously,  any 
neurochemical  change  is  potentially 
neurotoxic.  Persistent  or  irreversible 
chemically  induced  neurochemical 
changes  are  indicative  of  neurotoxicity. 
Because  the  ultimate  functional 
significance  of  some  biochemical 
changes  is  not  known  at  this  time, 
neurochemical  studies  should  be 
interpreted  with  reference  to  the 
presumed  neurotoxic  consequence(s)  of 
the  neurochemical  changes.  For 
example,  many  neuroactive  agents  can 
increase  or  decrease  neurotransmitter 
levels,  but  such  changes  are  not 
indicative  of  a  neurotoxic  effect.  If. 
however,  these  neurochemical  changes 
may  be  expected  to  have 
neurophysiological.  neuropathological. 
or  neurobehavioral  correlates,  then  the 
neurochemical  changes  could  be 
classified  as  neurotoxic  effects. 

Some  neurotoxicants.  such  as  the 
organophosphate  and  carbamate 
pesticides,  are  known  to  inhibit  the 
activity  of  a  specific  enzyme, 
acetylcholinesterase  (for  a  review  see 
Costa.  1988).  which  hydrolyzes  the 
neurotransmitter  acetylcholine. 
Inhibition  of  the  enzyme  in  either  the 
central  or  peripheral  nervous  syitem 
prolongs  the  action  of  the  acetylcholine 
at  the  neuron's  synaptic  receptors  and  is 
thought  to  be  responsible  for  the  range 
of  effects  these  chemicals  produce, 
although  it  is  possible  that  these 
compounds  have  other  modes  of  action 
(Eldefrawi  et  al..  1992;  Greenfield  et  a!.. 
1984;  Small.  1990). 

There  is  agreement  that  objective 
clinical  measures  of  cholinergic 


overstimulation  (e.g.,  salivation, 
sweating,  muscle  weakness,  tremor, 
blurred  vision)  can  be  used  to  evaluate 
dose-response  and  dose-effect 
relationships  and  define  the  presence 
and  absence  of  effects.  A  given 
depression  in  peripheral  and  central 
cholinesterase  activity  may  or  may  not 
be  accompanied  by  clinical 
manifestations.  A  depression  in  RfiC 
and/or  plasma  cholinesterase  activity 
may  or  may  not  be  accompanied  by 
clinical  manifestations.  It  should  be 
noted,  however,  that  reduciion  in 
cholinesterase  activity,  even  if  the 
anticholinesterase  exposure  is  not 
severe  enough  to  precipitate  clinical 
signs  or  symptoms,  may  impair  the 
organistn's  ability  to  adapt  to  additional 
exposures  to  anticholinesterase 
compounds.  Inhibition  of  RBC  and/or 
plasma  cholinesterase  activity  is  a 
biomarker  of  exposure,  as  well  as  a 
reflection  of  cholinesterase  inhibition  in 
other  peripheral  tissues  (e.g.. 
neuromuscular  junction,  peripheral 
nerve,  or  ganglia)  (Maxwell  et  al..  1987; 
Nagymajtenyi  et  al..  1988;  Padilla  et  al.. 
1994).  thereby  contributing  to  the 
overall  hazard  identification  of 
cholinesterase-inhibiting  compounds. 

The  risk  assessor  should  also  be  aware 
that  tolerance  to  the  cholinergic 
overstimulation  may  be  observed 
following  repeated  exposure  to 
cholinesterase-inhibiting  chemicals.  It 
has  been  reported,  however,  that 
although  tolerance  can  develop  to  some 
effects  of  cholinesterase  inhibition,  the 
cellular  mechanisms  responsible  for  the 
development  of  tolerance  may  also  lead 


to  the  development  of  other  effects,  i.e.. 
cognitive  dysfunction,  not  present  at  the 
time  of  initial  exposure  (Bushnell  et  al.. 
1991)  These  adaptive  biochemical 
changes  in  the  tolerant  animal  may 
render  it  supersensitive  to  subsequent 
exposure  to  cholinergically  active 
compounds  (Pope  et  al.,  1992). 

In  general,  the  risk  assessor  should 
understand  that  assessment  of 
cholinesterase-inhibiting  chemicals 
should  be  done  on  a  case-by-case  basis 
using  a  weight-of  evidence  approach  in 
which  all  of  the  available  data  (e.g.. 
brain,  blood,  and  other  tissue 
cholinesterase  activity,  as  well  as  the 
presence  or  absence  of  clinical  signs)  is 
considered  in  the  evaluation.  Generally, 
the  toxic  effects  of  anticholinesterase 
compounds  are  viewed  as  reversible, 
but  there  is  human  and  experimental 
animal  evidence  indicating  that  there 
may  be  residual,  if  not  permanent, 
effects  of  exposure  to  these  compounds 
(Steenland  et  al..  1994;  Tandon  et  al., 
1994;  Stephens  et  al..  1995). 

A  subset  of  organophosphate  agents 
also  produces  organophosphate-induced 
delayed  neuropathy  (OPIDN)  after  acute 
or  repeated  exposure.  Inhibition  and 
aging  of  neurotoxic  esterase  (or 
neuropathy  enzymes)  are  associated 
with  agents  that  produce  OPIDN 
(Johnson.  1990;  Richardson.  1995).  The 
conclusion  that  a  chemical  may  produce 
OPIDN  should  be  based  on  at  least  two 
of  three  factors;  (1)  Evidence  of  a 
clinical  syndrome.  (2)  pathological 
lesions,  and  (3)  neurotoxic  esterase 
(NTE)  inhibition.  NTE  inhibition  is 
necessary,  but  not  sufficient,  evidence 
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of  the  potential  to  produce  OPIDN  when 
there  is  at  least  55%-70%  inhibition 
after  acute  exposure  (Ehrich  et  al..  1995) 
and  at  least  45%  inhibition  following 
repeated  exposure 

Chemically  induced  injury  to  the 
central  nervous  system  may  be 
accompanied  by  hypertrophy  of 
astrocytes.  In  some  cases,  these 
astrocytic  changes  can  be  seen  light 
microscopically  with 
immunohistochemical  stains  for  giial 
fibrillary  acidic  protein  (GFAP),  the 
major  intermediate  filament  protein  in 
astrocytes.  In  addition,  GFAP  can  be 
quantified  by  an  immunoassay,  which 
has  been  proposed  as  a  mariker  of 
astrocyte  reactivity  (O'Callaghan,  1988). 
Immunohistochemical  stains  have  the 
advantage  of  better  localization  of  GFAP 
increases,  whereas  immunoassay 
evaluations  are  superior  at  detecting  and 
quantifying  changes  in  GFAP  levels  and 
establishing  dose-response 
relationships.  The  ability  to  detect  and 
quantify  changes  in  GFAP  by 
immunoassay  is  improved  by  dissecting 
and  analyzing  multiple  brain  regions. 
The  interpretation  of  a  chemical- 
induced  'change  in  GFAP  is  facilitated 
by  corroborative  data  from  the 
neuropathology  or  neuroanatomy 
evaluation.  A  number  of  chemicals 
known  to  injure  the  central  nervous 
system,  including  trimethyltin, 
methylmercury,  cadmium,  3- 
acetylpyridine,  and 
methylphenyltetrahydropyridine 
(MPTP),  have  been  shown  to  increase 
levels  of  GFAP.  Measures  of  GFi\P  are 
now  included  as  an  optional  test  in  the 
Neurotoxicity  Screening  Battery  (U.S. 
EPA,  1991a).' 

Increases  in  GFAP  above  control 
levels  may  be  seen  at  dosages  below 


those  necessary  to  produce  damage  seen 
b\  standard  microscopic  or 
histopathoiogicai  techniques  Bei:ause 
increases  in  GFAP  reflect  an  astrocvle 
response  in  adults,  treatment-related 
increases  in  GFAP  are  considered  to  be 
evidence  that  a  neurotoxic  effect  has 
occurred.  There  is  less  agreement  as  to 
how  to  interpret  decreases  in  GFAP 
relative  to  an  appropriate  control  group. 
The  absence  of  a  change  in  GFAP 
following  exposure  does  not  mean  that 
the  chemical  is  devoid  of  neurotoxic 
potential.  Known  neurotoxicants  such 
as  cholinestera.se-inhibitmg  pesticides, 
for  example,  would  not  be  expected  to 
increase  brain  levels  of  GFAP. 
Interpretation  of  GFAP  changes  prior  to 
weaning  may  be  confounded  by  the 
possibility  that  chemically  induced 
increases  in  GFAP  could  be  masked  by 
changes  in  the  concentration  of  this 
protein  associated  with  maturation  of 
the  central  nervous  system,  and  these 
data  may  be  difficult  to  interpret. 

3.1.2.4.  Behavioral  Endpoints  of 
Neurotoxicity 

Behavior  reflects  the  integration  of  the 
various  functional  components  of  the 
nervous  system.  Changes  in  behavior 
can  arise  from  a  direct  effect  of  a 
toxicant  on  the  nervous  system,  or 
indirectly  from  its  effects  on  other 
physiological  systems.  Understanding 
the  interrelationship  between  systemic 
toxicity  and  behavioral  changes  (e.g., 
the  relationship  between  liver  damage 
and  motor  activity)  is  extremely 
important.  The  presence  of  systemic 
toxicity  may  complicate,  but  does  not 
preclude,  interpretation  of  behavioral 
changes  as  evidence  of  neurotoxicity.  In 
addition,  a  number  of  behaviors  (e.g., 
schedule-controlled  behavior)  may 


require  a  motivational  component  tor 
successful  completion  of  the  task.  In 
such  cases,  experimental  paradigms 
designed  to  assess  the  motivation  of  an 
animal  during  behavior  might  be 
necessary  to  interpret  the  meaning  of 
some  chemical-induced  changes  in 
behavior. 

EPA's  testing  guidelines  developed 
for  the  Toxic  Substances  Control  Act 
and  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  describe  the  use  of 
functional  observational  batteries  (FOB), 
motor  activity,  and  schedule-controlled 
behavior  for  assessing  neurotoxic 
potential  (U.S.  EPA,  1991a).  Examples 
of  measures  obtained  in  a  typical  FOB 
are  presented  in  Table  5.  There  are 
many  other  measures  of  behavior, 
including  specialized  tests  of  motor  and 
sensory  function  and  of  learning  and 
memory  (Tilson,  1987;  Anger,  1984). 

Table  5.— Examples  of  Measures 
IN  a  Representative  Functional 
Observational  Battery 


hkxnecaoe 
and  openffetd 

Manipulative 

Physiological 

Arousal  

Approach  re- 

Body tem- 

sponse. 

perature. 

Autonomic 

aick  re- 

Body weight 

signs. 

sponse. 

ConvulsKxis, 

Foot  splay. 

tremors. 

Gait 

Grip  strength 

Mobility  

Righting  re- 
flex. 

Posture  

Tail  CMnch  re- 
sponse. 

Reanng. 

Stereotypy. 

Touch  re- 

sponse. 

Table  6.— Examples  of  Specialized  Behavioral  Tests  To  Measure  Neurotoxicity 


Furxrtion 


Procedure 

Motor  Function 

Gnp  strengtr.,   swinnoing  endurance,  suspen- 
sion roc,  aiscrir^inative  motor  function. 

Rotoroo,  gait  assessments,  righting  reflex  

Rating  sr.aie   SDecfa'  anaUsis  

Rating  scale  

Sensory  Function 

Discrmination  conoitioning  

Reflex  noaification 

Discnnination  conditioning      

Discrimination  conditioning       

Discrimination  conditioning      

Discnmination  conditioning  

Cognitive  Function 

Startle  -efie*     


Representative  agents 


AeaKness   , 

lrKX)ordination 

Tremor 

Myoclonic  spasms 

Auditory  

Visual  

Somatosensory  ... 

Pain  sensitivity  ..... 
OMactory  

Hatxtua'ion 


n-Hexane.  methyl. 
r>-ButylKetor>e,  carbaryl. 
3-Acetylpyridir>e.  ethanol. 
Chlordecone,  Type  I. 
pyralhroids.  DDT. 
DDT.  Type  II  pyrethroids. 


Toluene,  trimethyltin. 

Methylmercury. 

Acrylamide 

Parathion. 

3-Methylindole,  methylbromide. 


Diisopropyifluorophosphate. 
Pr^neonatal  mattrytrnercury. 
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Tabll  6. — fcxAWPLLS  OF  bPtciALiztD  BEHAVIORAL  itsii  lo  MtAbUHt  NEUROTOXICITY — Continued 


Function 


Classtcal  conditioning 


Instaimental  condmonmg 


Proc«dure 


Nictitating  membrane  

Cond«tK>ned  flavor » 

aversion  „...<.« 

Passive  avoK>anc« 

Ollaclory  conditionir>g. 

One-way  avoidanca  _ 

Two-way  avoKlanc*  „„. 

Y-maze  avoidance -... 

Btel  water  maze  

Morns  water  maze  .„ 

Radial  arm  maze    

Delayed  matching  to  sample 
Repeated  acqutsition  


ReprMantative  agents 


Akjmirujm. 
Cart>aryl. 

Tnmethyltin,  IDPN 
Neonatal  tnmethyttm. 

ChJordecone 

Pre/'neonatai  lead. 

Hypervrtaminosis  A. 

Styrene 

DFP 

Trimethyltin. 

DFP 

Cartiaryl. 


At  the  present  time,  there  is  no  clear 
consensus  concerning  the  use  of  specific 
behavioral  tests  to  assess  chemical- 
induced  sensory,  motor,  or  cognitive 
dysfunction  in  animal  models.  The  risk 
assessor  should  also  know  that  the 
literature  is  clear  that  a  number  of  other 
behaviors  besides  those  listed  in  Tables 
1.  5.  and  6  could  be  affected  by 
chemical  exposure.  For  example, 
alterations  in  food  and  water  intake, 
reproduction,  sleep,  temperature 
regulation,  and  circadian  rhythmicity 
are  controlled  by  specific  regions  of  the 
brain,  and  chemical-induced  alterations 
in  these  behaviors  could  be  indicative  of 
neurotoxicity.  It  is  reasonable  to  assume 
that  an  NOAEL  or  LOAEL  could  be 
based  on  one  or  more  of  these 
endpoints. 

The  following  sections  describe,  in 
general,  behavioral  tests  and  their  uses 
and  offer  guidance  on  interpreting  data. 

3.1.2.4.1.  Functional  Observational 
Battery  (FOB).  An  FOB  is  designed  to 
detect  and  quantify  major  overt 
behavioral,  physiological,  and 
neurological  signs  (Cad.  1982; 
ODonoghue.  1989;  Moser,  1989),  A 
number  of  batteries  have  been 
developed,  each  consisting  of  tests 
generally  intended  to  evaluate  various 
aspects  of  sensorimotor  function  (Tilson 
and  Moser.  1992).  Many  FOB  tests  are 
essentially  clinical  neurological 
examinations  that  rate  the  presence  or 
absence,  and  in  many  cases  the  severity, 
of  specific  neurological  signs.  Some 
FOBs  in  animals  axe  similar  to  clinical 
neurological  examinations  used  with 
human  patients.  Most  FOBs  have 
several  components  or  tests.  A  typical 
FOB  is  summarized  in  Table  3  and 
evaluates  several  functional  domains, 
including  neuromuscular  (i.e.. 
weakness,  incoordination,  gait,  and 
tremor),  sensory  (i.e.,  audition,  vision, 
and  somatosensory),  and  autonomic 
(i.e.,  pupil  response  and  salivation) 
function. 


The  relevance  of  statistically 
significant  test  results  from  an  FOB  is 
judged  according  to  the  number  of  signs 
affected,  the  dose(s)  at  which  effects  are 
observed,  and  the  nature,  severity,  and 
persistence  of  the  effects  and  their 
incidence  in  relation  to  control  animals. 
In  general,  if  only  a  few  unrelated 
measures  in  the  FOB  are  affected,  or  the 
effects  are  unrelated  to  dose,  the  results 
may  not  be  considered  evidence  of  a 
neurotoxic  effect.  If  several  neurological 
signs  are  affected,  but  only  at  the  high 
dose  and  in  conjunction  with  other 
overt  signs  of  toxicity,  including 
systemic  toxicity,  large  decreases  in 
body  weight,  decreases  in  body 
temperature,  or  debilitation,  there  is  less 
persuasive  evidence  of  a  direct 
neurotoxic  effect.  In  cases  where  several 
related  measures  in  a  battery  of  tests  are 
affected  and  the  effects  appear  to  be 
dose  dependent,  the  data  are  considered 
lo  be  evidence  of  a  neurotoxic  effect, 
especially  in  the  absence  of  systemic 
toxicity.  The  risk  assessor  should  be 
aware  of  the  potential  for  a  number  of 
false  positive  statistical  findings  in  these 
studies  because  of  the  large  number  of 
endpoints  customarily  included  in  the 
FOB. 

FOB  data  can  be  grouped  into  one  or 
more  of  several  neurobiological 
domains,  including  neuromuscular  (i.e.. 
weakness,  incoordination,  abnormal 
movements,  gait),  sensory  (i.e.,  auditory, 
visual,  somatosensory),  and  autonomic 
functions  (Tilson  and  Moser,  1992). 
This  statistical  technique  may  be  useful 
when  separating  changes  that  occur  on 
the  basis  of  chance  or  in  conjunction 
with  systemic  toxicity  from  those 
treatment-related  changes  indicative  of 
neurotoxic  effects.  In  the  case  of  the 
developing  organism,  chemicals  may 
alter  the  maturation  or  appearance  of 
sensorimotor  reflexes.  Significant 
alterations  in  or  delay  of  such  reflexes 
is  evidence  of  a  neurotoxic  effect. 


Examples  of  chemicals  that  affect 
neuromuscular  function  are 
3-acetylpvridine,  acrylamide.  and 
triethyltin.  Organophosphate  and 
carbamate  insecticides  produce 
autonomic  dysfunction,  while 
organochlorine  and  pyrethroid 
insecticides  increase  sensorimotor 
sensitivity,  produce  tremors  and.  in 
some  cases,  cause  seizures  and 
convulsions  (Spencer  and  Schaumburg. 
1980). 

3.1.2.4.2.  Motor  Activity.  Motor 
activity  represents  a  broad  class  of 
behaviors  involving  coordinated 
participation  of  sensory,  motor,  and 
integrative  processes.  Assessment  of 
motor  activity  is  noninvasive  and  has 
been  used  to  evaluate  the  effects  of 
acute  and  repeated  exposure  to 
neurotoxicants  (MacPhail  et  al.,  1989). 
An  organism's  level  of  activity  can. 
however,  be  affected  by  many  different 
types  of  environmental  agents, 
including  non-neurotoxic  agents.  Motor 
activity  measurements  also  have  been 
used  in  humans  to  evaluate  disease 
states,  including  disorders  of  the 
nervous  system  (Goldstein  and  Stein. 
1985). 

Motor  activity  is  usually  quantified  as 
the  frequency  of  movements  over  a 
period  of  time.  The  total  counts 
generated  during  a  test  period  will 
depend  on  the  recording  mechanism 
and  the  size  and  configuration  of  the 
testing  apparatus.  Effects  of  agents  on 
motor  activity  can  be  expressed  as 
absolute  activity  counts  or  as  a 
percentage  of  control  values.  In  some 
cases,  a  transformation  (e.g..  square  root) 
may  be  used  to  achieve  a  normal 
distribution  of  the  data.  In  these  cases, 
the  transformed  data  and  not  raw  data 
should  be  used  for  risk  assessment 
purposes.  The  frequency  of  motor 
activity  within  a  session  usually 
decreases  and  is  reported  as  the  average 
number  of  counts  occurring  in  each 
successive  block  of  time.  The  EPA's 
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Office  of  Prevention,  Pesticides  and 
Toxic  Substances  guidelines  (US.  EF.-\. 
1991a).  for  example,  call  for  test 
sessions  of  sufficient  duration  to  allow 
motor  activity  to  approach  steady-state 
levels  during  the  last  20  percent  of  the 
session  for  control  animals  A  sum  of 
the  counts  in  each  epoch  will  add  up  to 
the  total  number  of  counts  per  session. 

Motor  activity  can  be  altered  by  a 
number  of  experimental  factors, 
including  neurotoxic  chemicals. 
Decreases  in  activity  could  occur 
following  high  doses  of  non-neurotoxic 
agents  (Kotsonis  and  Kiaassen.  1977; 
Landauer  et  al.  19841  Examples  of 
neurotoxic  agents  that  decrease  motor 
activity  include  many  pesticides  (eg. 
carbamates,  chlorinated  hvdrcKarbons. 
organophosphates,  and  pyrethroids), 
heavy  metals  (lead,  tin.  and  mercury), 
and  other  agents  (3-acetvlpyndine. 
acrylamide.  and  2,4-dithiobiuret).  Some 
neurotoxicants  (eg.  toluene,  xylene, 
triadimefon)  produce  transient  increases 
in  activity  by  presumably  stimulating 
neurotransmitter  release,  while  others 
(e.g.,  trimethyltin  I  [)roduce  persistent 
increases  in  motor  acti\  itv  by  destroying 
specific  regions  of  the  brain  (e.g.. 
hippocampus). 

Following  developmental  exposures, 
neurotoxic  effects  are  often  observed  as 
a  change  in  the  ontogenetic  profile  or 
maturation  of  motor  activity  patterns 
F  rw^uentlv,  developmental  exposure  to 
neurotoxic  agents  will  produce  an 
increase  in  motor  activity  that  persists 
into  adulthood  or  that  results  in  changes 
in  other  behaviors  This  is  evidence  of 
a  neurotoxic  effect   Like  other  organ 
systems,  the  nervous  system  may  be 
differentially  sensitive  to  toxicants  in 
groups  such  as  the  young.  For  example, 
toxicants  introduced  to  the  developing 
nervous  system  mav  kill  stem  cells  and 
thus  cause  profound  effects  on  adult 
structure  and  function  Moreover, 
toxjcants  may  have  greater  access  to  the 
developing  nervous  system  before  the 
blood-brain  barrier  is  completely  formed 
or  before  metabolic  detoxifying  systems 
are  functional. 

Motor  activity  measurements  are 
typically  used  with  other  tests  (e.g., 
FOB)  to  help  detect  neurotoxic  effects. 
Agent-induced  changes  in  motor 
activity  associated  with  other  overt 
signs  of  toxicity  (e.g. .  loss  of  body 
weight,  systemic  toxicity)  or  occurring 
in  non-dose- related  fashion  are  of  less 
concern  than  changes  that  are  dose 
dependent,  are  related  to  structural  or 
other  functional  changes  in  the  nervcius 
system,  or  occur  in  the  absence  of  life- 
threatening  toxicity 

13.1.2.4.3   Schedule-Controlled 
Operant  Behavior  Schedule-controlled 
operant  behavior  (SCOBj  involves  the 


maintenance  of  behavior  (e.g., 
performance  of  a  lever-press  or  key-peck 
response)  bv  reinforcement.  Different 
rates  and  patterns  of  responding  are 
controlled  by  the  relationship  between 
response  and  subsequent  reinforcement. 
SCOB  provides  a  measure  of 
performance  of  a  learned  behavior  (e.g.. 
lever  press  or  key  peck)  and  involves 
training  and  motivational  variables  that 
should  be  considered  in  evaluating  the 
data.  Agents  may  interact  with  sensory 
processing,  motor  output,  motivational 
variables  (i.e..  related  to  reinforcement), 
training  history ,  and  baseline 
characteristics  (Rice,  1988;  Cory- 
Slechta,  1989)  Qualitatively,  rates  and 
patterns  of  SCOB  display  cross-species 
generality,  but  the  quantitative  measures 
of  rate  and  pattern  of  performance  can 
vary  within  and  between  species. 

In  laboratorv  animals,  SCOB  has  been 
used  to  study  a  wide  range  of 
neurotoxicants.  including 
methyimercury ,  many  pesticides, 
organic  and  inorganic  lead,  triethyltin, 
and  trimethyltin  (MacPhail.  1985; 
Tilson,  1987;  Rice,  1988).  The  primary 
SCOB  endpoints  for  e\  aluation  are 
response  rale  and  the  temporal  pattern 
of  responding.  These  endpoints  may 
vary  as  a  function  of  the  contingency 
between  responding  and  reinforcement 
presentation  (i.e.,  schedule  of 
reinforcement).  Schedules  of 
reinforcement  that  have  been  used  in 
toxicology  studies  include  fixed  ratio 
and  fixed  interval  schedules.  Fixed  ratio 
schedules  engender  high  rates  of 
responding  and  a  characteristic  pause 
after  deliverv  of  each  reinforcement. 
Fixed  interval  schedules  engender  a 
relatively  low  rate  of  responding  during 
the  initial  portion  of  the  interval  and 
progressively  higher  rates  near  the  end 
of  the  interval.  For  some  schedules  of 
reinforcement,  the  temporal  pattern  of 
responding  may  play  a  more  important 
role  in  defining  the  performance 
characteristics  than  the  rate  of 
responding.  For  other  .schedules,  the 
reverse  may  be  true  For  e.xample,  the 
temporal  pattern  of  responding  may  be 
more  important  than  rate  of  responding 
for  defining  performance  on  a  fixed 
interval  schedule  For  a  fixed  ratio 
schedule,  more  importance  might  be 
placed  on  the  rate  of  responding  than  on 
the  post-reinforcement  pause 

The  overall  qualitative  patterns  are 
important  properties  of  the  behavior. 
Substantial  qualitative  changes  in 
operant  performance,  such  as 
elimination  of  characteristic  response 
patterns,  can  be  evidence  of  an  adverse 
effect   Most  chemicals,  however,  can 
disrupt  operant  behavior  at  some  dose, 
and  such  adverse  effects  may  be  due 
either  to  neurotoxic  or  non-neurotoxic 


mechanisms.  Unlike  large  quaut-aiive 
changes  in  ojjerant  performance,  small 
quantitative  changes  are  not  adverse. 
Some  changes  may  actually  represent  an 
improvement,  e.g.,  an  increase  in  the 
index  of  curvature  with  a  decrease  in 
fixed  interval  rate  of  responding. 
Assessing  the  toxicological  importance 
of  these  effects  requires  considerable 
professional  judgment  and  evaluation  of 
converging  evidence  from  other  tyf)es  of 
toxicological  endpoints.  While  most 
chemicals  decrease  the  efficiency  of 
resp>onding  at  some  dose,  some  agents 
may  increase  response  efficiency  on 
schedules  requiring  high  response  rates 
because  of  a  stimulant  effect  or  an 
increase  in  central  nervous  system 
excitability  Agent-induced  changes  in 
responding  between  reinforcements 
(i.e.,  the  temporal  pattern  of  respooding] 
may  occur  independently  of  changes  in 
the  overall  rate  of  responding. 
Chemicals  may  also  affect  the  reaction 
time  to  respond  following  presentation 
of  a  stimulus.  Agent-induced  changes  in 
response  rate  or  temporal  patterning 
associated  with  other  overt  signs  of 
toxicity  (e.g..  body  weight  loss,  systemic 
toxicity,  or  occurring  in  a  non-dose- 
related  fashion)  are  of  less  concern  than 
changes  that  are  dose  dependent,  related 
to  structural  or  other  functional  changes 
in  the  nervous  system,  or  occur  in  the 
absence  of  life-threatening  toxicity. 
3.1.2.4.4.  Convulsions.  Observable 
convulsions  in  animals  are  indicative  of  an 
adverse  effect.  These  events  can  reflect 
central  nervous  system  activity  comparable 
to  that  of  epilepsy  in  humans  and  could  be 
defined  as  neurotoxicity.  Occasionally,  other 
toxic  actions  of  compounds,  such  as  direct 
effects  on  muscle,  might  mimic  some 
convulsionlike  behaviors.  In  some  cases, 
convulsions  or  convulsionlike  behaviors  may 
be  observed  in, animals  that  are  otherwise 
severely  compromised,  moribund,  or  near 
death  in  such  cases,  convulsions  might 
reflect  an  indirect  effect  of  systemic  toxicity 
and  are  less  clearly  indicative  of 
neurotoxicity.  As  discussed  in  the  section  on 
neurophysiological  measures,  electrical 
recordings  of  brain  activity  could  be  used  to 
determine  sf)ecificity  of  effects  on  the 
nervous  system. 

3.1.2.4.5.  Specialized  Tests  for 
Neurotoxicity.  Several  procedures  have 
been  developed  to  measure  agent- 
induced  changes  in  specific 
neurobehavioral  functions  such  as 
motor,  sensory,  or  cognitive  function 
(Tilson,  1987;  Cory-Slechta.  1989). 
Table  6  lists  several  behavioral  tests,  the 
neurobehavioral  functions  they  were 
designed  to  assess,  and  agents  known  to 
affect  the  response.  Many  of  these  tests 
in  animals  have  been  designed  to  assess 
neural  functions  in  humans  using 
similar  testing  procedures. 

A  statistically  or  biologically 
significant  chemically  induced  change 
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evidence  of  an  80  ifett.  However, 

judgments  of  neurotoxicity  may  involve 
not  only  the  analysis  of  changes  seen 
but  the  structure  and  class  of  the 
chemical  and  other  available 
neurochemical,  neurophysiologicai,  and 
neuropathological  evidence.  In  general, 
behavioral  changes  seen  across  broader 
dose  ranges  indicate  more  specific 
actions  on  the  systems  underlying  those 
changes,  i.e..  the  nervous  system. 
Changes  that  are  not  dose  dependent  or 
that  are  confounded  with  body  weight 
changes  and/or  other  systemic  toxicity 
may  be  more  difficult  to  interpret  as 
neurotoxic  effects. 

.1.1.2.4.5.1.  Motor  Function. 
Nourotoxic;ants  commonly  affect  motor 
function.  These  effet;ts  can  be 
categorized  generally  into  (1)  weakness 
or  decreased  strength.  (2)  tremor.  (3) 
incoordination,  and  (4)  spasms, 
myoclonia,  or  abnormal  motor 
movements  (Tilson.  1987,  Cory-Slechta, 
1989).  Specialized  tests  used  to  assess 
strength  include  i  's  of  grip 

strength,  swimni.  .ranee, 

suspension  from  a  hanging  rod,  and 
discriminative  motor  function.  Rotorod 
and  gait  assessments  are  used  to 
measure  coordination,  while  rating 
scales  and  spectral  analysis  techniques 
can  be  used  to  quantify  tremor  and  other 
abnormal  movements. 

3. 1.2. 4. 5. 2  Sensory  Function.  Cross 
perturbations  of  sensory  function  can  be 
observed  in  simple  neurological 
assessments  such  as  the  hot  plate  or  tail 
flick  test.  However,  these  tests  may  not 
be  sufhciently  sensitive  to  detect  subtle 
sensory  changes  Psychophysical 
procedures  that  study  the  relationship 
oetween  a  physical  dimension  (a,g., 
intensity,  frequency)  of  a  stijnulus  and 
behavior  may  be  necessary  to  quantify 
agent-induced  alterations  in  sensory 
fun(iion.  Examples  of  psychophysical 
procedures  include  discriminated 
conditioning  and  startle  reflex 
modification. 

3. 12. 4. 5. 3.  Cognitive  Function. 
Alterations  in  learning  and  memory  in 
experimental  animals  should  be  inferred 
from  changes  in  behavior  following 
exposure  when  compared  with  that  seen 
prior  to  exposure  or  with  a  nonexposed 
control  group.  Learning  is  definea  as  a 
relatively  lasting  change  in  behavior  due 
to  experience,  and  memory  is  defined  as 
the  persistence  of  a  learned  behavior 
over  time.  Table  6  lists  several  examples 
of  learning  and  memory  tests  and 
representative  neurotoxicants  known  to 
affect  these  tests.  Measurement  of 
changes  in  learning  and  memory  should 
be  separated  from  other  changes  in 
behavior  that  do  not  involve  cognitive 
or  associative  processes  (i.e..  motor 


tuiiLtiuu,  stJUiory  capaDiiities, 
motivational  factors).  In  addition,  any 
apparent  toxicant-induced  change  in 
learning  or  memory  should  ideally  be 
demonstrated  over  a  range  of  stimulus 
and  response  conditions  and  testing 
conditions.  In  developmental  exposures, 
it  should  be  shown  that  the  animals 
have  matured  enough  to  perform  the 
specified  task.  Developmental 
neurotoxicants  can  accelerate  or  delay 
the  ability  to  learn  a  response  or  may 
interfere  with  cognitive  function  at  the 
time  of  testing.  Older  animals  frequently 
perform  poorly  on  some  types  of  tests, 
and  it  should  be  demonstrated  that 
control  animals  in  this  population  are 
capable  of  perfomyng  the  procedure. 
Neurotoxicants  might  accelerate  age- 
related  dysfunction  or  alter  motivational 
variables  that  are  important  for  learning 
to  occur  Further,  it  is  not  the  case  that 
a  decrease  in  responding  on  a  learning 
task  is  adverse  while  an  increase  in 
performance  on  a  learning  task  is  not.  It 
is  well  known  that  lesions  in  certain 
regions  of  the  brain  can  facilitate  the 
acquisition  of  certain  types  of  behaviors 
by  removing  preexisting  response 
tendencies  (e.g.,  inhibitory  responses 
due  to  stress)  that  moderate  the  rate  of 
learning  under  normal  circumstances. 

Apparent  improvement  in 
performance  is  not  either  adverse  or 
beneficial  until  demonstrated  to  be  so 
by  converging  evidence  with  a  variety  of 
expenmental  methods.  Examples  of 
proc;edures  to  assess  cognitive  function 
include  simple  habituation,  classical 
conditioning,  and  operant  (or 
instrumental)  conditioning,  including 
tests  for  spatial  learning  and  memory. 

3.1.2.4.5.4.  Developmental 
Neurotoxicity.  Although  the  previous 
discussion  of  various  neurotoxicity 
endpoints  and  tests  applies  to  studies  in 
which  developmental  exposures  are 
used,  there  are  particular  issues  of 
importance  in  the  evaluation  of 
developmental  neurotoxicity  studies. 
This  section  underscores  the  importance 
of  detecting  neurotoxic  effects  following 
developmental  exposure  because  an 
NRC  (1993)  report  has  indicated  that 
infants  and  children  may  he 
differentially  sensitive  to  environmental 
chemicals  such  as  pesticides.  Exposure 
to  chemicals  during  development  can 
result  in  a  spectrum  of  effects,  including 
death,  structural  abnormalities,  altered 
growth,  and  functional  deficits  (U.S. 
EPA.  1991b).  A  number  of  agents  have 
been  shown  to  cause  developmental 
neurotoxicity  when  exposure  occurred 
during  the  period  between  conception 
and  sexual  maturity  (e.g..  Riley  and 
Vorhees.  1986;  Vorhees.  1987). 

Table  7  lists  several  examples  of 
agents  known  to  produce  developmental 


neuroio.Kicity  in  experimental  animals. 
Animal  models  of  developmental 
neurotoxicity  have  been  shown  to  be 
sensitive  to  several  environmental 
agents  known  to  produce  developmental 
neurotoxicity  in  humans,  including 
lead,  ethanol.  x-irradiation. 
methylmercury.  and  polychlorinated 
biphenyls  (PCBs)  (Kimmel  et  al..'1990; 
Needleman.  1990:  jacobson  et  al..  1985; 
Needleman.  1986).  In  many  of  these 
cases,  functional  deficits  are  observed  at 
dose  levels  below  those  at  which  other 
indicators  of  developmental  toxicity  are 
evident  or  at  minimally  toxic  doses  in 
adults.  Such  effects  may  be  transient, 
but  generally  are  considered  adverse. 
Developmental  exposure  to  a  chemical 
could  result  in  transient  or  reversible 
effects  observed  during  early 
development  that  could  reemerge  as  the 
individual  ages  (Barone  et  al.,  1995). 

Table  7.— Examples  of  Compounds 
OR  Treatments  Producing  De- 
velopmental Neurotoxicity 


Aicx)ho»s  

Mett>anol.  ethanol. 

Antimitotics  

X-fadiation. 

azacytidine 

Insecticides 

DDT,  cMordecooe 

Metals  

LecKJ.  methylmefcury. 

cadmium 

Polyhalogenated  hy- 

PCBs.  PBBs 

drocartxxis 

Testing  for  developmental 
neurotoxicity  has  not  been  required 
routinely  by  regulatory  agencies  in  the 
United  States,  but  is  required  by  EPA 
when  other  information  indicates  the 
potential  for  developmental 
neurotoxicity  (U.S.  EPA.  1986,  1988a, 
1988b,  1989,  1991a,  1991b).  Useful  data 
for  decision  making  may  be  derived 
from  well-conducted  adult 
neurotoxicity  studies,  standard 
developmental  toxicity  studies,  and 
multigeneration  studies,  although  the 
dose  levels  used  in  the  latter  may  be 
lower  than  those  in  studies  with  shorter 
term  exposure. 

Important  design  issues  to  be 
evaluated  for  developmental 
neurotoxicity  studies  are  similar  to 
those  for  standard  developmental 
toxicity  studies  (e.g..  a  dose-response 
approach  with  the  highest  dose 
producing  minimal  overt  maternal  or 
perinatal  toxicity,  with  number  of  litters 
large  enough  for  adequate  statistical 
power,  with  randomization  of  animals 
to  dose  groups  and  test  groups,  with 
litter  generally  considered  as  the 
statistical  unit).  In  addition,  the  use  of 
a  replicate  study  design  provides  added 
confidence  in  the  interpretation  of  data. 
A  pharmacological/physiological 
challenge  may  also  be  valuable  in 
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evaluating  neurological  function  and 
"unmasking"  effects  not  otherwise 
detectable  For  example,  a  challenge 
with  a  psychomotor  stimulant  such  as 
d-amphetamine  mav  unmask  latent 
developmental  neurotoxicitv  (Hughes 
and  Sparber,  1978,  .^dains  and  Buelke- 
Sam.  1981:  Buelke-Sam  et  al..  1985). 

Direct  extrapolation  of  developmental 
neurotoxicity  to  humans  is  limited  in 
the  same  way  as  for  other  endpoints  of 
toxicity,  i  e..  by  the  lack  of  knowledge 
about  underlying  toxicological 
mechanisms  and  their  significance  (IJ  S 
EP.\.  1991bl   However,  compansons  of 
human  and  animal  data  for  several 
agents  known  to  cause  developmental 
neurotoxicity  in  humans  showed  maiiv 
similarities  in  effects  (Kinimel  et  al., 
1990)  .\s  evidenced  primarily  by 
observations  in  laboratory  animals, 
comparisons  a!  the  level  of  functional 
category  [sensory,  motivational. 
cognitive,  motor  function,  and  social 
behavior)  showed  close  agreement 
across  species  for  the  agents  evaluated, 
ever,  though  the  specific  endpoints  used 
to  assess  these  functions  varied 
considerably  ac:ross  species  (Stanton 
and  Spear,  1990)  Thus,  it  can  be 
assumed  that  developmental 
neurotoxicity  effects  in  animal  studies 
indicate  the  potential  for  altered 
neurobehavioral  development  m 
humans  although  the  specific  types  of 
developmental  effe<:ts  seen  in 
experimental  animal  studies  will  not  be 
the  same  as  those  tnat  may  be  produced 
in  humans.  Therefore,  when  data 
suggesting  adverse  effects  in 
developmental  neurotoxicity  studies  are 
encountered  for  particular  agents,  they 
should  be  considered  in  the  risk 
assessment  process 

Functional  tests  with  a  moderate 
degree  of  background  variability  (e.g..  a 
coefficient  of  variability  of  20%  or  less) 
mav  be  more  sensitive  to  the  effects  of 
an  agent  on  behavioral  endpoints  than 
are  tests  with  low  variability  that  mav 
be  impossible  to  disrupt  without  using 
life-threatening  doses.  A  battery  of 
hinctional  tests,  in  contra.st  to  a  single 
test.  IS  usually  needed  to  evaluate  the 
full  complement  of  nervous  system 
functions  in  an  animal.  Likewise,  a 
series  of  tests  conducted  in  animals  in 
several  age  groups  may  provide  more 
information  about  maturational  changes 
and  their  persistence  than  tests 
conducted  at  a  single  age. 

It  is  a  well-established  principle  that 
there  are  critical  developmental  periods 
for  the  disruption  of  functional 
competence,  which  include  both  the 
prenatal  and  postnatal  periods  to  the 
time  of  sexual  maturation,  and  the  effect 
of  a  toxicant  is  likely  to  vary  depending 
on  the  time  and  degree  of  exposure 


(Rodier.  1978.  1990)  It  is  also  important 
to  consider  the  data  from  studies  in 
vshich  postnatal  exposure  is  included, 
as  there  may  be  an  interaction  of  the 
agent  with  maternal  behavior,  milk 
composition,  or  pup  suckling  behavior, 
as  well  as  possible  direct  exposure  of 
pups  via  dosed  food  or  water  (Kimmel 
et  al.,  1992) 

Agents  that  produce  developmental 
neurotoxicity  at  a  dose  that  is  not  toxic 
to  the  maternal  animal  are  of  special 
concern  However,  adverse 
developmental  effet.ls  are  often 
produced  at  doses  that  cause  mild 
maternal  toxicity  (e.g.,  10%-20% 
reduction  in  weight  gain  dunng 
gestation  and  lactation).  M  doses 
causing  moderate  maternal  toxicity  (i.e., 
20%  or  more  reduction  in  weight  gain 
dunng  gestation  and  lactation), 
interpretation  of  developmental  effects 
may  be  confounded  Curren! 
information  is  inadequate  to  ass, .me 
that  developmental  effects  at  doses 
causing  minimal  maternal  toxicity  result 
only  fromi  maternal  toxicity:  rather,  it 
mav  be  that  the  mother  and  developing 
or\janism  are  equally  sensitive  to  that 
dose  level  .Moreover,  whether 
developmental  effects  are  secondary  to 
maternal  toxicity  or  not  the  maternal 
effects  may  be  reversible  while  the 
effects  on  the  offspring  may  be 
permanent  The<ie  are  important 
considerations  for  agents  to  which 
humans  ma\  be  exposed  at  minimally 
toxic  levels  either  voluntarily  or 
involuntarily,  because  several  agents 
(e,g.,  alcohol)  are  known  to  produce 
adverse  developmental  efTects  at 
minimally  toxic  doses  in  adult  humans 
(Coles  et  al  .  1991) 

Although  interpretation  of 
developmental  neurotoxicity  data  may 
be  limited,  it  is  clear  that  functional 
effects  should  be  evaluated  in  light  of 
other  toxicity  data,  including  other 
forms  of  developmental  toxicity  (e.g., 
structural  abnormalitiBS,  perinatal 
death,  and  growth  retardation).  For 
example,  alterations  in  motor 
performance  may  be  due  to  a  skeletal 
malformation  rather  than  nervous 
s\stem  change  Changes  m  learning 
tasks  that  require  a  visual  cue  might  be 
influenced  by  structural  abnormalities 
in  the  eye  The  level  of  confidence  that 
an  agent  produces  an  adverse  effect  may 
be  as  important  as  the  type  of  change 
seen,  and  confidence  mav  be  increased 
by  such  factors  as  reproducibility  of  the 
effect,  either  in  another  study  of  the 
same  function  or  by  convergence  of  data 
from  tests  that  purport  to  measure 
similar  functions,  A  dose-response 
relationship  is  an  extremely  important 
measure  of  a  chemical's  effect;  in  the 
case  of  developmental  neurotoxicity 


both  monotonic  and  biphasic  dose- 
response  curves  are  likely,  depending 
on  the  function  being  tested.  The  EPA 
Guidelines  for  Developmental  Toxicity 
Risk  Assessment  (U.S.  EPA.  1991b)  may 
be  consulted  for  more  information  on 
interpreting  developmental  toxicity 
studies.  The  endpoints  frequently  used 
to  assess  developmental  neurotoxicity 
in  expiosed  children  have  been  reviewed 
by  Winneke  (1995). 

3.1.3.  Other  Considerations 

3.1.3.1.  Pharmacokinetics 

Extrapolation  of  test  results  between 
species  can  be  aided  considerably  by 
data  on  the  pharmacokinetics  of  a 
particular  agent  in  the  species  tested 
and.  if  possible,  in  humans.  Information 
on  a  toxicant's  half-life,  metabolism, 
absorption,  excretion,  and  distribution 
to  the  peripheral  and  central  nervous 
system  may  be  usefuUn  predicting  risk. 
Of  particular  imp>ortance  for  the 
pharmacokinetics  of  neurotoxicants  is 
the  blood-brain  barrier.  The  vast 
majority  of  the  central  nervous  system  is 
served  by  blood  vessels  with  blood- 
brain  barrier  properties,  which  exclude 
most  ionic  and  nonlipid-soluble 
chemicals  from  the  brain  and  spinal 
cord.  The  brain  contains  several 
structures  called  circumventricular 
organs  (CVOs)  that  are  served  by  blood 
vessels  lacking  blood-brain  barrier 
properties.  Brain  regions  adjacent  to 
these  CVOs  are  thus  exposed  to 
relatively  high  levels  of  many 
neurotoxicants.  Pharmacokinetic  data 
may  be  helpful  in  defining  the  dose- 
response  curve,  developing  a  more 
accurate  basis  for  comparing  species 
sensitivity  (including  that  of  humans), 
determining  dosimetry  at  sites,  and 
comparing  pharmacokinetic  profiles  for 
various  dosing  regimens  or  routes  of 
administration.  The  correlation  of 
pharmacokinetic  parameters  and 
neurotoxicity  data  may  be  useful  in 
determining  the  contribution  of  specific 
pharmacokinetic  processes  to  the  effects 
observed. 

3.1.3.2.  Comparisons  of  Molecular 
Structure 

Comparisons  of  the  chemical  or 
physical  properties  of  an  agent  with 
those  of  known  neurotoxicants  may 
provide  some  indication  of  the  potential 
for  neurotoxicity.  Such  information  may 
be  helpful  for  evaluating  potential 
toxicity  when  only  minimal  data  are 
available.  The  structure-activity 
relationships  (SAR)  of  some  chemical 
classes  have  been  studied,  including 
hexacartxins,  organophosphates. 
carbamates,  and  pyrethroids.  Therefore, 
class  relationships  or  SAR  may  help 
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predict  neurotoxicity  or  interpret  data 
from  neurotoxicological  studies.  Under 
certain  circumstances  (e.g.,  in  the  case 
of  new  chemicals),  this  procedure  is  one 
of  the  primary  methods  used  to  evaluate 
the  potential  for  toxicity  when  little  or 
no  empirical  toxicity  data  are  available. 
It  should  be  recognized,  however,  that 
effects  of  chemicals  in  the  same  class 
can  vary  widely.  Moser  (1995),  for 
example,  reported  that  the  behavioral 
effects  of  prototypic  cholineslerase- 
inhibiting  pesticides  differed 
qualitatively  in  a  battery  of  behavioral 
tests. 

3.1.3.3.  Statistical  Considerations 

Properly  designed  studies  on  the 
neurotoxic  effects  of  compounds  will 
include  appropriate  statistical  tests  of 
significance.  In  general,  the  likelihood 
of  obtaining  a  significant  effect  will 
depend  jointly  on  the  magnitude  of  the 
effect  and  the  variability  obtained  in 
control  and  treated  groups.  The  risk 
assessor  should  be  aware  that  some 
neurotoxicants  may  induce  a  greater 
variability  in  biologic  response,  rather 
than  a  clear  shift  in  mean  or  other 
parameters  (Laties  and  Evans.  1980; 
Glowa  and  MacPhail,  1995).  A  number 
of  texts  are  available  on  standard 
statistical  tests  (e.g.,  Siegel,  1956;  Winer. 
1971;  Sokal  and  Rohlf,  1969;  Salsburg. 
1986;  Gad  and  Weil,  1988). 

Neurotoxicity  data  present  some 
unique  features  that  should  be 
considered  in  selecting  statistical  tests 
for  analysis.  Data  may  involve  several 
different  measurement  scales,  including 
categorical  (affected  or  not),  rank  (more 
or  less  affected),  and  interval  and  ratio 
scales  of  measurement  (affected  by  some 
percentage)  For  example,  convulsions 
are  usually  recorded  as  being  present  or 
absent  (categorical),  whereas 
neuropatho logical  changes  are 
frequently  described  in  terms  of  the 
degree  of  damage  (rank).  Many  tests  of 
neurotoxicity  involve  interval  or  ratio 
measurements  (e.g.,  frequency  of 
photocell  interruptions  or  amplitude  of 
an  evoked  potential),  which  are  the 
most  powerful  and  sensitive  scales  of 
measurement  In  addition, 
measurements  are  frequently  made 
repeatedly  in  control  and  treated 
subjects,  especially  in  the  case  of 
behavioral  and  neurophysiological 
endpoints.  For  example,  OPPTS 
guidelines  for  FOB  assessment  call  for 
evaluations  before  exposure  and  at 
several  times  during  exposure  in  a 
subchronic  study  (US.  EPA.  1991a). 

Descriptive  data  (categoric:al)  and  rank 
order  data  can  be  analyzed  using 
standard  nonparametric  techniques 
(Siegel.  1956).  In  some  cases,  if  it  is 
determined  that  the  data  fit  the  linear 


model,  the  categorical  modeling 
procedure  can  be  used  for  weighted 
least-squares  estimation  of  parameters 
for  a  wide  range  of  general  linear 
models,  including  repeated-measures 
analyses.  The  weighted  least-squares 
approach  to  categorical  and  rank  data 
allows  computation  of  statistics  for 
testing  the  significance  of  sources  of 
variation  as  reflected  by  the  model.  In 
the  case  of  studies  assessing  effects  in 
the  same  animals  at  several  time  points, 
univariate  analyses  can  be  carried  out  at 
each  time  point  when  the  overall  dose 
effect  or  the  dose-by-time  interaction  is 
significant. 

Continuous  data  (e.g.,  magnitude, 
rate,  ampUtude),  if  found  to  be  normally 
distributed,  can  be  analyzed  with 
general  linear  models  using  a  grouping 
factor  of  dose  and,  if  necessary,  repeated 
measures  across  time  (Winer,  1971). 
Univariate  analyses  of  dose,  comparing 
dose  groups  to  the  control  group  at  each 
time  point,  can  be  performed  when 
there  is  a  significant  overall  dose  effect 
or  a  dose-by-time  interaction.  Post  hoc 
comparisons  between  control  and 
treatment  groups  can  be  made  following 
tests  for  overall  significance.  In  the  case 
of  multiple  endpoints  within  a  series  of 
evaluations,  some  type  of  correction  for 
multiple  observations  is  warranted 
(Winer,  1971). 

3.1.3.4.  In  Vitro  Data  in  Neurotoxicology 

Methods  and  procedures  that  fall 
under  the  general  heading  of  short-term 
tests  include  an  array  of  in  vitro  tests 
that  have  beeh  proposed  as  alternatives 
to  whole-animal  tests  (Goldberg  and 
Frazier,  1989).  In  vitro  approaches  use 
animal  or  human  cells,  tissues,  or 
organs  and  maintain  them  in  a  nutritive 
medium.  Various  types  of  in  vitro 
techniques,  including  primary  cell 
cultures,  cell  lines,  and  cloned  cells, 
produce  data  for  evaluating  potential 
and  known  neurotoxic  substances. 
While  such  procedures  are  important  in 
studying  the  mechanism  of  action  of 
toxic  agents,  their  use  in  hazard 
identification  in  human  health  risk 
assessment  has  not  been  explored  to  any 
great  extent. 

Data  from  in  vitro  procedures  are 
generally  based  on  simplified 
approaches  that  require  less  time  to 
yield  information  than  do  many  in  vivo 
techniques.  However,  in  vitro  methods 
generally  do  not  take  into  account  the 
distribution  of  the  toxicant  in  the  body, 
the  route  of  administration,  or  the 
metabolism  of  the  substance.  It  also  is 
difficult  to  extraf>olate  in  vitro  data  to 
animal  or  human  neurotoxicity 
endpoints,  which  include  behavioral 
changes,  motor  disorders,  sensory  and 
perceptual  disorders,  lack  of 


coordination,  and  learning  deficits.  In 
addition,  data  from  in  vitro  tests  cannot 
duplicate  the  complex  neuronal 
circuitry  characteristic  of  the  intact 
animal. 

Many  in  vitro  systems  are  now  being 
evaluated  for  their  ability  to  predict  the 
neurotoxicity  of  various  agents  seen  in 
intact  animals.  This  validation  process 
requires  considerations  in  study  design, 
including  defined  endpoints  of  toxicity 
and  an  understanding  of  how  a  test 
agent  would  be  handled  in  vitro  as 
compared  to  the  intact  organism. 
Demonstrated  neurotoxicity  in  vitro  in 
the  absence  of  in  vivo  data  is  suggestive 
but  inadequate  evidence  of  a  neurotoxic 
effect.  In  vivo  data  supported  by  in  vitro 
data  enhance  the  reliability  of  the  in 
vivo  results. 

3.1.3.5.  Neuroendocrine  Effects 

Neuroendocrine  dysfunction  may 
occur  because  of  a  disturbance  in  the 
regulation  and  modulation  of 
neuroendocrine  feedback  systems.  One 
major  indicator  of  neuroendocrine 
function  is  secretion  of  hormones  from 
the  pituitary.  Hypothalamic  control  of 
anterior  pituitfiry  secretions  is  also 
involved  in  a  number  of  important 
bodily  functions.  Many  types  of 
behaviors  (e.g.,  reproductive  behaviors, 
sexually  dimorphic  behaviors  in 
animals)  are  dependent  on  the  integrity 
of  the  hypothalamic-pituitary  system, 
which  could  represent  a  potential  site  of 
neurotoxicity.  Pituitary  secretions  arise 
from  a  number  of  different  cell  types  in 
this  gland,  and  neurotoxicants  could 
affect  these  cells  directly  or  indirectly. 
Morphological  changes  in  cells 
mediating  neuroendocrine  secretions 
could  be  associated  with  adverse  effects 
on  the  pituitary  or  hypothalamus  and 
could  ultimately  affect  behavior  and  the 
functioning  of  the  nervous  system. 
Biochemical  changes  in  the 
hypothalamus  may  also  be  used  as 
indicators  of  potential  adverse  effects  on 
neuroendocrine  function.  Finally,  the 
development  of  the  nervous  system  is 
intimately  associated  with  the  presence 
of  circulating  hormones  such  as  thyroid 
hormone  (Porterfield,  1994).  The  nature 
of  the  nervous  system  deficit,  which 
could  include  cognitive  dysfunction, 
altered  neurological  development,  or 
visual  deficits,  depends  on  the  severity 
gf  the  thyroid  disturbance  and  the 
specific  developmental  p>eriod  when 
exposure  to  the  chemical  occurred. 

3.2.  Dose-Response  Evaluation 

Dose-response  evaluation  is  a  critical 
part  of  the  qualitative  characterization 
of  a  chemical's  potential  to  produce 
neurotoxicity  and  involves  the 
description  of  the  dose-response 
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relationship  in  the  available  data 
Human  studies  covering  a  range  of 
exposures  are  rarely  available,  and 
therefore  animal  data  are  tvpically  used 
for  estimating  exposure  levels  likely  to 
produce  adverse  effects  in  humans. 
Evidence  for  a  dose-response 
relationship  is  an  important  criterion  in 
establishing  a  neurotoxic  effect, 
although  this  analysis  may  be  limited 
when  based  on  standard  studies  using 
three  dose  groups  or  fewer  The 
evaluation  of  dose-respotise 
relationships  includes  identifying 
effective  dose  levels  as  well  as  doses 
associated  with  no  increase  in  adverse 
effects  when  compared  with  controls. 
The  lack  of  a  dose-response  relationship 
in  the  data  may  suggest  that  the  effect 
is  not  related  to  the  putative  neurotoxic 
effect  or  that  the  study  was  not 
appropriately  controlled.  Much  of  the 
focus  is  on  identifying  the  critical 
effect(s)  observed  at  the  LOAEL  and  the 
NOAEL  associated  with  that  effect  The 
NOAEL  IS  defined  as  the  highest  dose  at 
which  there  is  no  statistically  or 
biologically  significant  increase  in  the 
frequency  of  an  adverse  neurotoxic 
effect  when  compared  with  the 
appropriate  control  group  in  a  database 
characterized  as  having  sufficient 
evidence  for  use  in  a  risk  assessment 
(see  section  3,3).  The  risk  assessor 
should  be  aware  of  possible  problems 
associated  with  estimating  a  NOAEL  in 
studies  involving  a  small  number  of  test 
subjects  and  that  have  a  poor  dose- 
response  relationship 


in  addition  to  identifying  the  NOAEL/ 
LO.A.EL  or  B.MD,  the  dose-response 
evaluation  defines  the  range  of  doses 
that  are  neurotoxic  for  a  given  agent, 
species,  route  of  exposure,  and  duration 
of  exposure.  In  addition  to  these 
considerations,  pharmacokinetic  factors 
and  other  aspects  that  might  influence 
comparisons  with  human  exposure 
scenarios  should  be  taken  into  account. 
For  example,  dose-response  cur\'es  may 
exhibit  not  only  monotonic  but  also  U- 
shaped  or  inverted  U-shaf)ed  functions 
(Davis  and  Svendsgaard,  1990).  Such 
curves  are  hypothesized  to  reflect 
multiple  mechanisms  of  action,  the 
presence  of  homeostatic  mechanisms, 
and/or  activation  of  compensatory  or 
protective  mechanisms.  In  addition  to 
considering  the  shape  of  the  dose- 
response  curve,  it  should  also  be 
recognized  that  neurotoxic  effects  vary 
in  terms  of  nature  and  severity  across 
dose  or  exposure  level.  At  high  levels  of 
exposure,  frank  lesions  accompanied  by 
severe  functional  impairment  may  be 
observed.  Such  effects  are  widely 
accepted  as  adverse.  At  progressively 
lower  levels  of  exposure,  however,  the 
lesions  may  become  less  severe  and  the 
impairments  less  obvious.  At  levels  of 
exposure  near  the  NOAEL  and  LOAEL, 
the  effects  will  often  be  mild,  possibly 
reversible,  and  inconsistently  found.  In 
addition,  the  endpoints  showing 
responses  may  be  at  levels  of 
organization  below  the  whole  organism 
(e.g.,  neurochemical  or 
electrophysiological  endpoints).  The 


adversity  of  such  effects  can  be  disputed 
(e.g.,  cholinesterase  inhibition),  yet  it  is 
such  effects  that  are  likely  to  be  the 
focus  of  risk  assessment  decisions.  To 
the  extent  possible,  this  document 
provides  guidance  on  determining  the 
adversity  of  neurotoxic  effects. 
However,  the  identification  of  a  critical 
adverse  effect  often  requires 
considerable  professional  judgment  and 
should  consider  factors  such  as  the 
biological  plausibility  of  the  effect,  the 
evidence  of  a  dose-effect  continuum, 
and  the  likelihood  for  progression  of  the 
effect  with  continued  exposure. 

3.3.  Characterization  of  the  Health- 
Related  Database 

This  section  describes  a  scheme  for 
characterizing  the  sufficiency  of 
evidence  for  neurotoxic  effects.  This 
scheme  defines  two  broad  categories: 
sufficient  and  insufficient  (Table  8). 
Categorization  is  aimed  at  providing 
certain  criteria  for  the  Agency  to  use  to 
define  the  minimum  evidence  necessary 
to  define  hazards  and  to  conduct  dose- 
response  analyses.  It  does  not  address 
the  issues  related  to  characterization  of 
risk,  which  requires  analysis  of 
potential  human  exposures  and  their 
relation  to  potential  hazards  in  order  to 
estimate  the  risks  of  those  hazards  from 
anticipated  or  estimated  exposures. 
Several  examples  using  a  weight-of- 
evidence  approach  similar  to  that 
described  in  these  Guidelines  have  been 
described  elsewhere  (Tilson  et  al.,  1995; 
Tilsonet  al.,  1996). 


Table  8.— Characterization  of  the  Health-Related  Database 


Suttiaep."  evidence 


Suflicient  human  ev'iaence 


Sutfioent  eK:>erir^entai  ani- 
mal evidence/iimited 
human  data. 


The  sufficient  evidence  ca'egorv  ncudes  data  that  cdlectivety  provt<Je  enough  information  to  judge  wt>ethef  or  no! 
a  human  oeu'otoxic  nazaro  couic  exst  ^his  category  may  include  both  human  and  expenmental  animal  evi- 
dence 

This  caiegorv  includes  agen's  tor  w^hicn  'here  'S  sutticier*  evidence  from  eptdemiotogic  studies,  e.g.,  case  control 
and  cohon  siudies.  to  judge  that  some  neurotoxic  e«ec"  is  associated  with  exDosure  A  case  series  tn  conjunc- 
tion wrih  other  suDporting  evidence  may  also  oe  jjogec  sufiiaent  evidence."  EpidemiotogK:  and  dintcal  case 
studies  should  discuss  whether  the  ooserved  etiects  can  be  considered  btologicaBy  piausibte  in  reJation  to 
chemical  exDosure  iHistoncaliy,  ofien  much  has  :5een  made  of  the  notion  of  causality  In  epidemiotogic  studies. 
Causality  is  a  more  sinngent  criterion  than  association  anc  has  oecome  a  topic  of  sdentrfic  and  philosophical 
deoate   See  Susser  :i986";  tor  example  tO'  a  disciiSSion  of  mlerence  m  epidemioiogy.) 

This  category  includes  agents  for  which  there  is  sTJtficien!  evidence  tro'^  experimental  animal  studies  and/or  lim- 
ited human  data  to  judge  whether  a  potential  neurotoxic  hazard  may  exist  Generally,  agents  that  have  been 
tested  according  to  current  test  guidelines  would  De  mciudec  m  this  catego'v  The  minimum  evidence  necessary 
to  judge  'ha'  a  potential  hazaro  exists  would  oe  data  demonstrating  an  adverse  neurotoxic  ettect  in  a  single  ap- 
propnate  weii-executed  study  m  a  smgie  experimenta!  animal  species.  The  minimum  evidence  needed  to  judge 
that  a  potentiai  hazard  aoes  not  exist  would  mciude  data  from  an  appropriate  number  of  endpoints  from  more 
than  one  study  and  two  species  showing  nc  adverse  neurotoxic  effects  at  doses  that  were  minimally  toxic  in 
teims  ot  producing  ar-  adverse  etiec*  njomatior  on  pharmacokinetics,  mechanisms,  or  known  properties  of  the 
chemical  class  may  also  st'enothen  the  evidence 
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TABLfc  8. — Chahal^ 


Jf  THE  HEALTH-RELATED  DATABASE— Continuea 


InsuNicwnt  avklano* 


ThM  category  inciuaes  agents  lor  which  there  is  less  than  the  minimum  evidence  sutlioent  lor  identitying  whether 
or  not  a  neurotOKic  hazard  exists,  stx^  as  agents  (or  which  there  are  no  data  on  neurotoxiatv  or  agents  with 
(latat>ases  from  studtes  m  animals  or  humans  that  are  limited  by  study  design  or  corxJuct  (eg  inadequate  con- 
duct or  report  ol  chnical  signs)  Many  general  toxoty  studies,  tor  example,  are  considered  msufficieni  in  terms  of 
the  cortduct  ot  dinical  neurobehavioral  odservatcns  or  the  number  of  samples  taken  for  histopathoiogy  ol  the 
rtervous  system  Thus,  a  tjatlery  of  negative  toxicity  stud«s  with  these  shortcomings  would  be  regarded  as  pro- 
vKJif>g  msutfoent  evtder>ce  of  the  lack  of  a  neurotoxic  effect  of  the  test  material  Further,  nrwst  screening  studies 
bas«d  on  simple  observations  involving  autonom<  and  nxjtor  function  provide  insutfiaent  evaluation  ol  many 
sanaory  or  cognitive  functions  Data,  which  by  itself  would  likely  fall  m  this  category,  would  also  include  informa- 
tion on  SAR  or  data  from  m  vitro  tests  Aflhoogh  such  information  would  be  msuffiaent  by  itseff  to  proceed  fur- 
ther m  tt>«  ■MWtmnm  it  oouW  be  used  to  support  the  need  for  additional  testing 


Data  from  all  potentially  relevant 
studies,  whether  indicative  of  potential 
hazard  or  not,  should  be  included  in 
this  characterization  The  primary 
sources  of  data  are  human  studies  and 
case  reports,  experimental  animal 
studies,  other  supporting  data,  and  in 
vitro  and/or  SAR  data.  Be<'.ause  a 
complex  uUerrelationship  exists  among 
study  design,  statistical  analysis,  and 
biological  signiHcance  of  the  data,  a 
great  deal  of  scientiPic  judgment,  based 
on  experience  with  neurotoxicity  data 
and  with  the  principles  of  study  design 
and  statistical  analysis,  is  required  to 
adequately  evaluate  the  database  on 
neurotoxicity  In  many  cases, 
interaction  with  scientists  in  speciPic 
disciplines  either  within  or  outside  the 
field  of  neurotoxicology  (e.g.. 
epidemiology,  statistics)  may  be 
appropriate. 

The  adverse  nature  of  different 
neurotoxicity  endpoints  may  be  a 
complex  judgment  In  general,  most 
neuropathological  and  many 
neurobehavioral  changes  are  regarded  as 
adverse  However,  there  are  adverse 
behavioral  effects  that  may  not  reflect  a 
direct  action  on  the  nervous  system. 
Neurochemical  and  electrophysiological 
changes  may  be  regarded  as  adverse 
because  of  their  known  or  presumed 
relation  to  neuropathological  and/or 
neurobehavioral  consequences  In  the 
absence  of  supportive  information,  a 
professional  judgment  should  be  made 
regarding  the  adversity  of  such 
outcomes,  considering  factors  such  as 
the  nature,  magnitude,  and  duration  of 
the  effe<:ts  reported  Thus,  correlated 
measures  of  neurotoxicity  strengthen 
the  evidence  for  a  hazard.  Correlations 
between  functional  and  morphological 
effects,  such  as  the  correlation  between 
leg  weakness  and  paralysis  and 
peripheral  nerve  damage  from  exposure 
to  tri-ortho-cresyl  phosphate,  are  the 
most  common  and  striking  examples  of 
this  form  of  validity.  Correlations 
support  a  coherent  and  logical  link 
between  behavioral  effe«:ts  and 
biochemical  mechanisms  Replication  of 
a  Qnding  also  strengthens  the  evidence 


for  a  hazard.  Some  neurotoxicants  cause 
similar  effects  across  most  species. 
Many  chemicals  shown  to  produce 
neurotoxicity  in  laboratory  animals  have 
similar  effects  in  humans.  Some 
neurological  effects  may  be  considered 
adverse  even  if  they  are  small  in 
magnitude,  reversible,  or  the  result  of 
indirect  mechanisms. 

Because  of  the  inherent  difficulty  in 
"proving  any  negative."  it  is  more 
difficult  to  document  a  finding  of  no 
apparent  adverse  effect  than  a  finding  of 
an  adverse  effect.  Neurotoxic  effects 
(and  most  kinds  of  toxicity)  can  be 
observed  at  many  different  levels,  so 
only  a  single  endpoint  needs  to  be 
found  to  demonstrate  a  hazard,  but 
many  endpoints  need  to  be  examined  to 
demonstrate  no  effect.  For  example,  to 
judge  that  a  hazard  for  neurotoxicity 
could  exist  for  a  given  agent,  the 
minimum  evidence  sufficient  would  be 
data  on  a  single  adverse  endpoint  from 
a  well-conducted  study.  In  contrast,  to 
judge  that  an  agent  is  unlikely  to  pose 
a  hazard  for  neurotoxicity,  the 
minimum  evidence  would  include  data 
from  a  host  of  endpoints  that  revealed 
no  neurotoxic  effects  This  may  include 
human  data  from  appropriate  studies 
that  could  support  a  conclusion  of  no 
evidence  of  a  neurotoxic  effect.  With 
respect  to  clinical  signs  and  symptoms, 
human  exposures  can  reveal  far  more 
about  the  absence  of  effects  than  animal 
studies,  which  are  confined  to  the  signs 
examined. 

In  some  cases,  it  may  be  that  no 
individual  study  is  judged  sufficient  to 
establish  a  hazard,  but  the  total 
available  data  may  support  such  a 
conclusion.  Pharmacokinetic  data  and 
structure-activity  considerations,  data 
from  other  toxicity  studies,  or  other 
factors  may  affect  the  strength  of  the 
evidence  in  these  situations.  For 
example,  given  that  gamma  diketones 
are  known  to  cause  motor  system 
neurotoxicity,  a  marginal  data  set  on  a 
candidate  gamma  diketone.  e.g..  1/10 
animals  affected,  might  be  more  likely 
to  be  judged  sufficient  than  equivalent 


data  from  a  member  of  a  chemical  class 
about  which  nothing  is  known. 

A  judgment  that  the  toxicology 
database  is  sufficient  to  indicate  a 
potential  neurotoxic  hazard  is  not  the 
end  of  analysis.  The  circumstances  of 
expression  of  the  hazard  are  essential  to 
describing  human  hazard  potential. 
Thus,  reporting  should  contain  the 
details  of  the  circumstances  under 
which  effects  have  been  observed,  e.g., 
"long-term  oral  exposures  of  adult 
rodents  to  compound  X  at  levels  of 
roughly  1  mg/kg  have  been  associated 
with  ataxia  and  peripheral  nerve 
damage." 

4.  Quantitative  Dose-Response  Analysis 

This  section  describes  several 
approaches  (including  the  LOAEU 
NOAEL  and  HMD)  for  determining  the 
reference  dose  (RfD)  or  reference 
concentration  (RfC).  The  NOAEL  or 
HMD/uncertainty  factor  approach 
results  in  an  RfD  or  RfC,  which  is  an 
estimate  (with  uncertainty  spanning 
perhaps  an  order  of  magnitude)  of  a 
daily  exposure  to  the  human  population 
(including  sensitive  subgroups)  that  is 
likely  to  be  without  an  appreciable  risk 
of  deleterious  effects  during  a  lifetime. 

The  dose-response  analysis 
characterization  should: 

•  Describe  how  the  RfD/RfC  was 
calculated: 

•  Discuss  the  confidence  in  the 
estimates: 

•  Describe  the  assumptions  or 
uncertainty  factors  used:  and 

•  Discuss  the  route  and  level  of 
exposure  observed,  as  compared  to 
expected  human  exposures. 

4.1.  LOAEL/NOAEL  and  BMD 
Determination 

As  indicated  earlier,  the  LOAEL  and 
NOAEL  are  determined  for  endpoints 
that  are  seen  at  the  lowest  dose  level 
(so-called  critical  effect).  Several 
limitations  in  the  use  of  the  NOAEL 
have  been  identified  and  described  (e.g., 
Barnes  and  Dourson.  1988:  Crump. 
1984).  For  example,  the  NOAEL  is 
derived  from  a  single  endpoint  from  a 
single  study  (the  critical  study)  and 
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ignores  both  the  slope  of  the  dose- 
response  function  and  baseline 
variability  in  the  endpoint  of  r-onrern 
Because  the  baseline  variability  is  not 
taken  into  account,  the  NOAEL  from  a 
study  using  small  group  sizes  may  be 
higher  than  the  NO.^EL  from  a  similar 
study  in  the  same  spe<.;ies  that  uses 
larger  group  sizes.  The  NO.AEIL  is  also 
directly  dependent  on  the  dose  spacing 
used  in  the  study.  Finally,  and  perhaps 
most  importantly,  use  of  the  NO,\El 
does  not  allow  estimates  of  nsit  or 
extrapolation  of  risk  to  lower  dose 
levels.  Because  of  these  and  other 
limitations  in  the  NOAEL  approach,  it 
has  been  proposed  that  mathematical 
curve- fitting  techniques  (Crump.  1984: 
Gaylorand  Slikker.  1990;  Glowa.  1991 
Glowa  and  MacPhail.  1995;  US  EP.^ 
1995a)  be  compared  with  the  NO.^El. 
procedure  in  calculating  the  RfD  or  RfC 
These  techniques  typically  apply  a 
mathematical  function  that  describes 
the  dose-response  relationship  and  then 
interpolate  to  a  level  of  exposure 
associated  with  a  small  increase  in 
effect  over  that  occurring  in  the  control 
group  or  under  baseline  conditions.  The 
BMD  has  been  defined  as  a  lower 
confidence  limit  on  the  effective  dose 
associated  with  some  defined  level  of 
effect,  e.g..  a  5%  or  10%  increase  in 
response.  These  guidelines  suggest  that 
the  use  of  the  B.MD  should  be  explored 
in  sp>ecinc  situations.  The  Agency  is 
currently  developing  guidelines  for  the 
use  of  the  BMD  in  risk  assessment. 

Many  neurotoxic  endpoints  provide 
continuous  measures  of  response,  such 
as  response  speed,  nerve  conduction 
velocity,  IQ  score,  degree  of  enzyme 
inhibition,  or  the  accuracy  of  task 
performance.  Although  it  is  possible  to 
impose  a  dichotomy  on  a  continuous 
effects  distribution  and  to  classify  some 
level  of  response  as  "affected  '  and  the 
remainder  as  "unaffected."  it  mav  be 
very  difficult  and  inappropriate  to 
establish  such  clear  distinctions, 
because  such  a  dichotomy  would 
misrepresent  the  true  nature  of  the 
neurotoxic  response.  The  risk  assessor 
should  be  aware  of  the  importance  of 
trying  to  reconcile  findings  from  several 
studies  that  seem  to  report  widely 
divei^ent  results.  Alternatively, 
quantitative  models  designed  to  analyze 
continuous  effect  variables  may  be 
preferable.  Other  techniques  that  allow 
this  approach,  with  transformation  of 
the  information  into  estimates  of  the 
incidence  or  frequency  of  affected 
individuals  in  a  population,  have  been 
proposed  (Crump,  1984;  Gavlor  and 
Slikker,  1990:  Glowa  and  MacPhail. 
1995).  Categorical  regression  analysis 
has  been  proposed  because  it  can 


evaluate  different  types  of  data  and 
denve  estimates  for  shon-term 
exposures  (Rees  and  Hattis.  1994' 
Decisions  abou;  the  most  appropriate 
approach  require  professional  judgment, 
taking  into  account  the  biological  nature 
of  the  continuous  effect  variable  and  its 
distribution  m  the  population  under 
study. 

Although  dose-response  functions  in 
neurotoxicolog>  are  generally  linear  or 
ir.onotonu  .  cui-Mlinear  functions, 
esppc  laiiy  I    shaped  or  inverted  U- 
shaped  curves,  have  been  reported  as 
noted  earlier  (section  3.2).  Dose- 
response  analyses  should  consider  the 
uncertainty  that  U-shaped  dose- 
response  functions  might  contribute  to 
the  estimate  of  the  NOAEL/LOAEL  or 
BMD  Typically,  estimates  of  the 
NOAEL/LOAEL  are  taken  from  the 
lowest  part  of  the  dose-response  curve 
associated  with  impaired  function  or 
adverse  effect 

4.2.  Determination  of  the  Reference 
Dose  or  Reference  Concentration 

Since  the  availability  of  dose-response 
data  in  humans  is  limited,  extrapolation 
of  data  from  animals  to  humans  usually 
involves  the  application  of  uncertainty 
factors  to  the  NOAEL/LOAEL  or  BMD. 
The  NOAEL  or  BMD/uncertainty  factor 
approach  results  in  an  RfD  or  Rfc. 
which  is  an  estimate  (with  uncertainty 
spanning  perhaps  an  order  of 
magnitudel  of  a  daily  exposure  to  the 
human  population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
an  appreciable  risk  of  deleterious  effects 
during  a  lifetime.  The  oral  RfD  and 
inhalation  RfC  are  applicable  to  chronic 
exposure  situations  and  are  based  on  an 
evaluation  of  all  the  noncancer  health 
effects,  including  neurotoxicity  data. 
RfDs  and  RfCs  in  the  Integrated  Risk 
Information  System  (IRIS-2)  database 
for  several  agents  are  based  on 
neurotoxicity  endpoints  and  include  a 
few  cases  in  which  the  RfD  or  RfC  is 
calculated  using  the  BMD  approach 
(e.g.,  methylmercury.  carbon  disulfide). 
The  size  of  the  final  uncertainty  factor 
used  will  vary  from  agent  to  agent  and 
will  require  the  exercise  of  scientific 
judgment,  taking  into  account 
interspecies  differences,  the  shape  of  the 
dose-response  curve,  and  the 
neurotoxicity  endpoints  observed. 
Uncertainty  factors  are  typically 
multiples  of  10  and  are  used  to 
compensate  for  human  variability  in 
sensitivity,  the  need  to  extrapolate  bx)m 
animals  to  humans,  and  the  need  to 
extrapolate  from  less  than  lifetime  (e.g.. 
subchronicj  to  lifetime  exposures.  An 
additional  factor  of  up  to  10  may  be 
included  v\hen  only  a  LOAEL  (and  not 
a  NOAELJ  is  available  from  a  study,  or 


depending  on  me  completeness  of  the 
database,  a  modifying  factor  of  up  to  10 
may  be  applied,  depending  on  the 
confidence  one  has  in  the  database. 
Uncertainty  factors  of  less  than  10  can 
be  used,  depending  upon  the 
availability  of  relevant  information. 
Barnes  and  Dourson  (1988)  provide  a 
more  complete  description  of  the 
calculation,  use.  and  significance  of 
RfDs  in  setting  exposure  limits  to  toxic 
agents  by  the  oral  route.  Jarabek  et  al. 
(1990)  provide  a  more  complete 
description  of  the  calculation,  use.  and 
significance  of  RfCs  in  setting  exposure 
limits  to  toxic  agents  in  air. 
Neurotoxicity  can  result  from  acute, 
shorter  term  exposures,  and  it  may  be 
appropriate  in  some  cases,  e.g..  for  air 
pollutants  or  water  contaminants,  to  set 
shorter  term  exjxisure  limits  for 
neurotoxicity  as  well  as  for  other 
noncancer  health  effects. 

5.  Exposure  Assessment 

Exposure  assessment  describes  the 
magnitude,  duration,  h<equency,  and 
routes  of  exposure  to  the  agent  of 
interest.  This  information  may  come 
&x»m  hypothetical  values,  models,  or 
actual  experimental  values,  including 
ambient  environmental  sampling 
results.  Guidelines  for  exposure 
assessment  have  been  published 
separately  (U.S.  EPA.  1992)  and  will, 
therefore,  be  discussed  only  briefly  here. 

The  exposure  assessment  should 
include  an  exposure  characterization 
that: 

•  Provides  a  statement  of  the  purpose, 
scope,  level  of  detail,  and  approach 
used  in  the  exposure  assessment: 

•  Presents  the  estimates  of  exposure 
and  dose  by  pathway  and  route  for 
individuals,  population  segments,  and 
populations  in  a  manner  appropriate  for 
the  intended  nsk  characterization; 

•  Provides  an  evaluation  of  the 
overall  level  of  confidence  in  the 
estimate  of  exposure  and  dose  and  the 
conclusions  drawn:  and 

•  Communicates  the  resuhs  of  the 
exposure  assessment  to  the  risk 
assessor,  who  can  then  use  the  exposure 
characterization,  along  with  the  hazard 
and  dose/response  characterizations,  to 
develop  a  risk  characterization. 

A  number  of  considerations  are 
relevant  to  exposure  assessment  for 
neurotoxicants.  An  appropriate 
evaluation  of  exposure  should  consider 
the  potential  for  exposure  via  ingestion, 
inhalation,  and  dermal  penetration  from 
relevant  sources  of  exposure,  including 
multiple  avenues  of  intake  from  the 
same  source. 

In  addition,  neurotoxic  effects  may 
result  from  short-term  (acute),  high- 
concentration  exposures  as  well  as  from 
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louj^er  tuiiii  isubv-luuiiit-j,  lower  level 
exposures.  Neurotoxic  effects  may  occur 
after  a  period  of  time  following  initial 
exposure  or  be  obfuscated  by  repair 
mechanisms  or  apparent  tolerance.  The 
type  and  severity  of  effect  may  depend 
significantly  on  the  pattern  of  exposure 
rather  than  on  the  average  dose  over  a 
long  period  of  time.  For  this  reason, 
exposure  assessments  for  neurotoxicants 
may  be  much  more  complicated  than 
those  for  long-latency  effects  such  as 
carcinogenicity.  It  is  rare  for  sufficient 
data  to  be  available  to  construct  such 
patterns  of  exposure  or  dose,  and 
professional  judgment  may  be  necessary 
to  evaluate  exposure  to  neurotoxic 
agents. 

6.  Bisk  Characterization 

6.1.  Overview 

Risk  characterization  is  the  ■ 
summarization  step  of  the  risk 
assessment  process  and  consists  of  an 
integrative  analysis  and  a  summary.  The 
integrative  analysis  (a)  involves 
integration  of  the  toxicity  information 
from  the  hazard  characterization  and 
dose-response  analysis  with  the  human 
exposure  estimates,  (b)  prpvides  an 
evaluation  of  the  overall  quality  of  the 
assessment  and  the  degree  of  confidence 
in  the  estimates  of  risk  and  conclusions 
drawn,  and  o  describes  risk  in  terms  of 
the  nature  and  extent  of  harm.  The  risk 
characterization  summary 
communicates  the  results  of  the  risk 
assessment  to  the  risk  manager  in  a 
complete,  informative,  and  useful 
format. 

This  summary  should  include,  but  is 
not  limited  to,  a  discussion  of  the 
following  elements: 

•  Quality  of  and  confidence  in  the 
available  data; 

•  Uncertainty  analysis; 

•  Justification  of  defaults  or 
assumptions; 

•  Related  research  recommendations; 

•  Contentious  issues  and  extent  of 
scientific  consensus; 

•  Effect  of  reasonable  alternative 
assumptions  on  conclusions  and 
estimates; 

•  Highlights  of  reasonable  plausible 
ranges; 

•  Reasonable  alternative  models;  and 

•  Perspectives  through  analogy. 
The  risk  manager  can  then  use  the 

derived  risk  to  make  public  health 
decisions. 

An  effective  risk  characterization 
should  fully,  openly,  and  clearly 
characterize  risks  and  disclose  the 
scientific  analyses,  uncertainties, 
assumptions,  and  science  policies  that 
underlie  decisions  throughout  the  risk 
assessment  and  risk  management 


proi-esstjs.  The  risk  characterization 
should  feature  values  such  as 
transparency  in  the  decision-making 
process;  clarity  in  communicating  with 
the  scientific  community  and  the  public 
regarding  environmental  risk  and  the 
uncertainties  associated  with 
assessments  of  environmental  risk;  and 
consistency  across  program  offices  in 
core  assumptions  and  science  policies, 
which  are  well  grounded  in  science  and 
reasonable.  The  following  sections 
describe  these  four  aspects  of  the  risk 
characterization  in  more  detail. 

6.2.  Integration  of  Hazard 
Characterization,  Dose-Response 
Analysis,  and  Exposure  Assessment 

In  developing  the  hazard 
characterization,  dose-response 
analysis,  and  exposure  portions  of  the 
risk  assessment,  the  risk  assessor  should 
take  into  account  many  judgments 
concerning  human  relevance  of  the 
toxicity  data,  including  the 
appropriateness  of  the  various  animal 
models  for  which  data  are  available  and 
the  route,  timing,  and  duration  of 
exposure  relative  to  expected  human 
exposure.  These  judgments  should  be 
summarized  at  each  stage  of  the  risk 
assessment  process  (e.g.,  the  biological 
relevance  of  anatomical  variations  may 
be  established  in  the  hazard 
characterization  process,  or  the 
infiuence  of  species  differences  in 
metabolic  patterns  in  the  dose-response 
analysis).  In  integrating  the  information 
from  the  assessment,  the  risk  assessor 
should  determine  if  some  of  these 
judgments  have  implications  for  other 
portions  of  the  assessment  and  whether 
the  various  components  of  the 
assessment  are  compatible. 

The  risk  characterization  should  not 
only  examine  the  judgments  but  also 
explain  the  constraints  of  available  data 
and  the  state  of  knowledge  about  the 
phenomena  studied  in  making  them, 
including  (1)  the  qualitative  conclusions 
about  the  likelihood  that  the  chemical 
may  pose  a  specific  hazard  to  human 
health,  the  nature  of  the  observed 
effects,  under  what  conditions  (route, 
dose  levels,  time,  and  duration)  of 
exposure  these  effects  occur,  and 
whether  the  health-related  data  are 
sufficient  to  use  in  a  risk  assessment;  (2) 
a  discussion  of  the  dose-response 
characteristics  of  the  critical  effects, 
data  such  as  the  shapes  and  slopes  of 
the  dose-response  curves  for  the  various 
endpoints,  the  rationale  behind  the 
determination  of  the  NOAEL  and 
LOAEL  and  calculation  of  the 
benchmark  dose,  and  the  assumptions 
underlying  the  estimation  of  the  RfD  or 
RfC;  and  (3)  the  estimates  of  the 
magnitude  of  human  exposure;  the 


route,  duration,  and  pattern  ol  tne 
exposure;  relevant  pharmacokinetics; 
and  the  number  and  characteristics  of 
the  population(s)  exposed. 

If  data  to  be  used  in  a  risk 
characterization  are  from  a  route  of 
exposure  other  than  the  expected 
human  exposure,  then  pharmacokinetic 
data  should  be  used,  if  available,  to 
maJce  extrapolations  across  routes  of 
exposure.  If  such  data  are  not  available, 
the  Agency  makes  certain  assumptions 
concerning  the  amount  of  absorption 
likely  or  the  applicability  of  the  data 
from  one  route  to  another  (U.S.  EPA, 
1992). 

The  level  of  confidence  in  the  hazard 
characterization  should  be  stated  to  the 
extent  possible,  including  the 
appropriate  category  regarding 
sufficiency  of  the  health-related  data.  A 
comprehensive  risk  assessment  ideally 
includes  information  on  a  variety  of 
endpoints  that  provide  insight  into  the 
full  spectrum  of  potential 
neurotoxicological  responses.  A  profile 
that  integrates  both  human  and  test 
species  data  and  incorporates  a  broad 
range  of  potential  adverse  neurotoxic 
effects  provides  more  confidence  in  a 
risk  assessment  for  a  given  agent. 

The  ability  to  describe  the  nature  of 
the  potential  human  exposure  is 
important  in  order  to  predict  when 
certain  outcomes  can  be  anticipated  and 
the  likelihood  of  permanence  or 
reversibility  of  the  effect.  An  important 
part  of  this  effort  is  a  description  of  the 
nature  of  the  exposed  population  and 
the  potential  for  sensitive,  highly 
susceptible,  or  highly  ex{>osed 
populations.  For  example,  the 
consequences  of  exposure  to  the 
developing  individual  versus  the  adult 
can  differ  markedly  and  can  influence 
whether  the  effects  are  transient  or 
permanent.  Other  considerations 
relative  to  human  exposures  might 
include  the  likelihood  of  exposures  to 
other  agents,  concurrent  disease,  and 
nutritional  status. 

The  presentation  of  the  integrated 
resuhs  of  the  assessment  should  draw 
from  and  highlight  key  points  of  the 
individual  characterizations  of 
component  analyses  performed  under 
these  Guidelines.  The  overall  risk 
characterization  represents  the 
integration  of  these  component 
characterizations.  If  relevant  risk 
assessments  on  the  agent  or  an 
analogous  agent  have  been  done  by  EPA 
or  other  Federal  agencies,  these  should 
be  described  and  the  similarities  and 
differences  discussed. 
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6.3.  Quality  of  the  Database  and  Degree 
of  Confidence  in  the  Assessment 

The  risk  characterization  should 
summarize  the  kinds  of  data  brought 
together  in  the  analysis  and  the 
reasoning  on  which  the  assessment  is 
based.  The  description  should  convey 
the  major  strengths  and  weaknesses  of 
the  assessment  that  arise  from 
availability  of  data  and  the  current 
limits  of  our  understanding  of  the 
mechanisms  of  toxicity. 

A  health  risk  assessment  is  only  as 
good  as  Its  component  parts,  i.e.,  hazard 
characterization,  dose-response 
analysis,  and  exposure  assessment. 
Confidence  in  the  results  of  a  risk 
assessment  is  thus  a  function  of 
confidence  in  the  results  of  the  analysis 
of  these  elements.  Each  of  these 
elements  should  have  its  own 
characterization  as  a  part  of  the 
assessment.  Within  each 
characterization,  the  important 
luicertainties  of  the  analysis  and 
interpretation  of  data  should  be 
explained,  and  the  risk  manager  should 
be  given  a  clear  picture  of  consensus  or 
lack  of  consensus  that  exists  about 
significant  aspects  of  the  assessment. 
Whenever  more  than  one  view  is 
supported  by  the  data  and  choosing 
between  them  is  difficult,  all  views 
should  be  presented  If  one  has  been 
selected  over  the  others,  the  rationale 
should  be  given;  if  not,  then  all  should 
be  presented  as  plausible  alternative 
results. 

6.4.  Descriptors  of  Neurotoxicity  Risk 

There  are  a  number  of  ways  to 
describe  risks.  Several  relevant  ways  for 
neurotoxicity  are  as  follows: 

6.4.1.  Estimation  of  the  Number  of 
Individuals 

The  RfD  or  RfC  is  taken  to  be  a 
chronic  exposure  level  at  or  below 
which  no  significant  risk  occurs. 
Therefore,  presentation  of  the 
population  in  terms  of  those  at  or  below 
the  RfD  or  RfC  ("not  at  risk")  and  above 
the  RfD  or  RfC  ("may  be  at  risk")  may 
be  useful  information  for  risk  managers. 
This  method  is  particularly  useful  to  a 
risk  manager  considering  possible 
actions  to  ameliorate  risk  for  a 
population.  If  the  number  of  persons  in 
the  at-risk  category  can  be  estimated. 
then  the  number  of  persons  removed 
from  the  at-risk  category  after  a 
contemplated  action  is  taken  can  be 
used  as  an  indication  of  the  efficacy  of 
the  action. 

6.4.2.  Presentation  of  Specific  Scenarios 

Presenting  specific  scenarios  in  the 
fonn  of  "what  if?"  questions  is 
particularly  useful  to  give  perspective  to 


the  risk  manager,  especially  where 
criteria,  tolerance  limits,  or  media 
quality  limits  are  being  set.  The 
question  being  asked  in  these  cases  is, 
at  this  proposed  exposure  limit,  what 
would  be  the  resulting  risk  for 
neurotoxicity  above  the  RfD  or  RfC? 

6.4.3.  Risk  Characterization  for  Highly 
Exposed  Individuals 

This  measure  is  one  example  of  the 
just-discussed  descriptor.  This  measure 
describes  the  magnitude  of  concern  at 
the  upper  end  of  the  exposure 
distribution.  This  allows  risk  managers 
to  evaluate  whether  certain  individuals 
are  at  disproportionately  high  or 
unacceptably  high  risk. 

The  objective  of  looking  at  the  upper 
end  of  the  exposure  distribution  is  to 
derive  a  realistic  estimate  of  a  relatively 
highly  exposed  individual  or 
individuals.  This  measure  could  be 
addressed  by  identif)'ing  a  specified 
upper  percentile  of  exposure  in  the 
population  and/or  by  estimating  the 
exposure  of  the  highest  exposed 
individual(s).  Whenever  possible,  it  is 
important  to  express  the  number  of 
individuals  who  comprise  the  selected 
highly  exposed  group  and  discuss  the 
potential  for  exposure  at  still  higher 
levels. 

If  population  data  are  absent,  it  will 
often  be  possible  to  describe  a  scenario 
representing  high-end  exposures  using 
upper  percentile  or  judgment-based 
values  for  exposure  variables.  In  these 
instances  caution  should  be  used  in 
order  not  to  compound  a  substantial 
number  of  high-end  values  for  variables 
if  a  "reasonable"  exposure  estimate  is  to 
be  achieved. 

6.4.4.  Risk  Charartenzation  for  Highly 
Sensitive  or  Susceptible  Individuals 

This  measure  identifies  populations 
sensitive  or  susceptible  to  the  effect  of 
concern.  Sensitive  or  susceptible 
individuals  are  those  within  the 
exposed  population  at  increased  risk  of 
expressing  the  toxic  effect.  All  stages  of 
nervous  system  maturation  might  be 
considered  highly  sensitive  or 
susceptible,  but  certain  subpopulations 
can  sometimes  be  identified  because  of 
critical  periods  for  exposure,  for 
example,  pregnant  or  lactating  women, 
infants,  or  children.  The  aged 
population  is  considered  to  be  at 
particular  risk  because  of  the  limited 
ability  of  the  nervous  system  to 
regenerate  or  compensate  to  neurotoxic 
insult. 

In  general,  not  enough  is  understood 
about  the  mechanisms  of  toxicity  to 
identify  sensitive  subgroups  for  all 
agents,  although  factors  such  as 
nutrition  (e.g.,  vitamin  B),  personal 


habits  (e.g.,  smoking,  alcohol 
consumption,  illicit  drug  abuse),  or 
preexisting  disease  (e.g.,  diabetes, 
neurological  diseases,  sexually 
transmitted  diseases,  polymorphisms  for 
certain  metabolic  enzymes)  may 
predispose  some  individuals  to  be  more 
sensitive  to  the  neurotoxic  effects  of 
specific  agents.  Gender-related 
differences  in  response  to 
neurotoxicants  have  been  noted,  but 
these  appear  to  be  related  to  gender- 
dependent  toxicodynamic  or 
toxicokinetic  factors 

In  general,  it  is  assumed  that  an 
uncertainty  factor  of  10  for 
intrapopulation  variability  will  be  able 
to  accommodate  differences  in 
sensitivity  among  various 
subpopulations,  including  children  and 
the  elderly.  However,  in  cases  where  it 
can  be  demonstrated  that  a  factor  of  10 
does  not  afford  adequate  protection, 
another  uncertainty  factor  may  be 
considered  in  conducting  the  risk 
assessment. 

6.4.5.  Other  Risk  Descriptors 

In  risk  characterization,  dose-response 
information  and  the  human  exposure 
estimates  may  be  combined  either  by 
comparing  the  RfD  or  RfC  and  the 
human  exposure  estimate  or  by 
calculating  the  margin  of  exposure 
(MOE).  The  MOE  is  the  ratio  of  the 
NOAEL  from  the  most  appropriate  or 
sensitive  species  to  the  estimated 
human  exposure  level  If  a  NOAEL  is 
not  available,  a  LOAEL  may  be  used  in 
calculating  the  MOE.  Alternatively,  a 
benchmark  dose  may  be  compared  v*nth 
the  estimated  human  exposure  level  to 
obtain  the  MOE.  Considerations  for  the 
evaluation  of  the  MOE  are  similar  to 
those  for  the  uncertainty  factor  applied 
to  the  LOAEL/NOAEL  or  the  benchmark 
dose.  The  MOE  is  presented  along  with 
a  discussion  of  the  adequacy  of  the 
database,  including  the  nature  and 
quality  of  the  hazard  and  exposure  data, 
the  number  of  species  affected,  and  the 
dose-response  information. 

The  RfD  or  RfC  comparison  with  the 
human  exposure  estimate  and  the 
calculation  of  the  MOE  are  conceptually 
similar  but  are  used  in  different 
regulatory  situations.  The  choice  of 
approach  depends  on  several  factors, 
includmg  the  statute  involved,  the 
situation  being  addressed,  the  database 
used,  and  the  needs  of  the  decision 
maker.  The  RfD  or  RfC  and  the  MOE  are 
considered  along  with  other  risk 
assessment  and  risk  management  issues 
in  making  risk  management  decisions, 
but  the  scientific  issues  that  should  be 
taken  into  account  in  establishing  them 
have  been  addressed  here. 
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the  uncertainty  factor  multiplied  by  any 
modifying  factor  used  as  a  basis  for  an 
RfD  or  RfC.  then  the  need  for  regulatory 
concern  is  likely  to  be  small.  Although 
these  methods  of  describing  risk  do  not 
actually  estimate  risks  per  se.  they  give 
the  risk  manager  some  sense  of  how 
close  the  exposures  are  to  levels  of 
concern. 

6.5.  Communicating  Results 

Once  the  risk  characterization  is 
completed,  the  focus  turns  to 
communicating  results  to  the  risk 
manager.  The  risk  manager  uses  the 
results  of  the  risk  characterization  along 
with  other  technological,  social,  and 
economic  considerations  in  reaching  a 
regulatory  decision.  Because  of  the  way 
in  which  these  risk  management  factors 
may  affect  different  cases,  consistent  but 
not  necessarily  identical  risk 
management  decisions  should  be  made 
on  a  case-by-case  basis.  These 
Guidelines  are  not  intended  to  give 
guidance  on  the  nonscientific  aspects  of 
risk  management  decisions. 

6.6.  Summary  and  Research  Needs 

These  Guidelines  summarize  the 
procedures  that  the  U.S  Environmental 
Protection  Agency  would  use  in 
evaluating  the  potential  for  agents  to 
cause  neurotoxicity  These  Guidelines 
discuss  the  general  default  assumptions 
that  should  be  made  in  risk  assessment 
for  neurotoxicity  because  of  gaps  in  our 
knowledge  about  underlying  biological 
processes  and  how  these  compare  across 
species.  Research  to  improve  the  risk 
assessment  process  is  needed  in  a 
number  of  areas.  For  example,  research 
is  needed  to  delineate  the  mechanisms 
of  neurotoxicity  and  pathogenesis, 
provide  comparative  pharmacokinetic 
data,  examine  the  validity  of  short-term 
in  vivo  and  in  vitro  tests,  elucidate  the 
functional  modalities  that  may  be 
altered,  develop  improved  animal 
models  to  examine  the  neurotoxic 
effects  of  exposure  during  the  premating 
and  early  postmating  periods  and  in 
neonates,  further  evaluate  the 
relationship  between  maternal  and 
developmental  toxicity,  provide  insight 
into  the  concept  of  threshold,  develop 
approaches  for  improved  mathematical 
modeling  of  neurotoxic  effects,  improve 
animal  models  for  examining  the  elfects 
of  agents  given  by  various  routes  of 
exposure,  determine  the  effects  of 
recurrent  exposures  over  prolonged 
periods  of  time,  and  address  the 
synergistic  or  antagonistic  effects  of 
mixed  exposures  and  neurotoxic 
response.  Such  research  will  aid  in  the 
evaluation  and  interpretation  of  data  on 
neurotoxicity  and  should  provide 


iiitrihods  to  assess  risk  more  precisely. 
Additional  research  is  needed  to 
determine  the  most  appropriate  dose- 
response  approach  to  be  used  in 
neurotoxicity  risk  assessments. 
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Pari  B    Response  tn  *>(  icni  p  Advisorv 
Bodrd  and  Pubhi  ( .ominents 

1 .  Introduction 

A  notice  of  availability  for  public 
comments  of  these  Guidelines  was 
published  in  the  Federal  Register  in 
October  1995.  Twenty-five  responses 
were  received.  These  Guidelines  were 
presented  to  the  Environmental  Health 
Committee  of  the  Science  Advisory 
Board  (SAB)  on  July  18,  1996.  The 
report  of  the  SAB  was  provided  to  the 
Agency  in  April  1997.  The  SAB  and 
public  comments  were  diverse  and 
represented  varying  perspectives.  Many 
of  the  comments  were  favorable  and 
expressed  agreement  with  positions 
taken  in  the  proposed  Guidelines.  Some 
comments  addressed  items  that  were 
more  pertinent  to  testing  guidance  than 
risk  assessment  guidance  or  were 
otherwise  beyond  the  scope  of  these 
Guidelines.  Some  of  the  comments 
concerned  generic  points  that  were  not 
specific  to  neurotoxicity  issues.  Others 
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addressed  topics  that  have  not  been 
developed  sufficiently  and  should  be 
viewed  as  research  issues.  There  were 
conflicting  views  about  the  need  to 
provide  additional  detailed  guidance 
about  decision  making  in  the  evaluation 
process  as  opposed  to  promoting 
extensive  use  of  scientific  judgment. 
Many  public  comments  provided 
specific  suggestions  for  clarification  of 
details  and  corrections  of  factual 
material  in  the  Guidelines. 

2.  Response  to  Science  Advisory  Board 
Comments 

The  SAB  found  the  Guidelines 
"•  *  •  to  be  quite  successful,  and,  all 
things  considered,  well  suited  to  its 
intended  task."  However, 
recommendations  were  made  to 
improve  specific  areas. 

The  SAB  recommended  that  EPA 
keep  hazard  identification  as  an 
identifiable  qualitative  step  in  the  risk 
assessment  process  and  that  steps 
should  be  taken  to  decouple  the 
qualitative  step  of  hazard  identification 
from  the  more  quantitatively  rigorous 
steps  of  exposure  evaluation  and  dose- 
response  assessment.  These  Guidelines 
now  include  a  hazard  characterization 
step  that  clearly  describes  a  qualitative 
evaluation  of  hazard  within  the  context 
of  the  dose,  route,  timing  and  duration 
of  exposure.  This  step  is  clearly 
differentiated  from  the  quantitative 
dose-response  analysis,  which  describes 
approaches  for  determining  an  RfD  or 
RfC 

The  SAB  supported  the  presumption 
that  what  appears  to  be  reversible 
neurotoxicity,  especially  when  arising 
from  gestational  or  neonatal  exposure 
and  observed  before  adulthood,  should 
not  be  dismissed  as  of  little  practical 
consequence.  They  may  be  indices  of 
silent  toxicity  that  emerge  later  in  life  or 
may  suggest  more  robust  and  enduring 
responses  in  aged  individuals.  These 
Guidelines  explain  the  concept  of 
functional  reserve  and  advise  caution  in 
instances  where  reversibility  is  seen  and 
in  cases  where  exposure  to  a  chemical 
may  result  in  delayed-onset 
neurotoxicity.  These  Guidelines  also 
indicate  that  reversibility  may  vary  with 
the  region  of  the  nervous  system 
damaged,  the  neurotoxic  agent  involved, 
and  organismic  factors  such  as  age. 

The  SAB  restated  previous  positions 
concerning  cholinesterase-inhibiting 
chemicals.  Agent-induced  clinical  signs 
of  cholinergic  dysfunction  could  be 
used  to  evaluate  dose-response  and 
dose-effect  relationships  and  define  the 
presence  and  absence  of  given  effects  in 
risk  assessment.  The  SAB  also  indicated 
that  inhibition  of  RBC  and  plasma 
cholinesterase  activity  could  serve  as  a 


biomarker  ot  exposure  to  cholinesterase- 
inhibiting  agents  and  thereby 
corroborate  obser\ations  concerning  the 
presence  of  clinical  effects  associated 
with  cholinesterase  inhibition.  The  SAB 
also  indicated  that  reduced  brain 
cholinesterase  activity  should  be 
assessed  in  the  context  of  the  biological 
consequences  of  the  reduction.  These 
Guidelines  indicate  that  inhibition  of 
cholinesterase  in  the  nervous  system 
reduces  the  organism's  level  of 
"reserve"  cholinesterase  and.  therefore, 
limits  the  subsequent  ability  to  respond 
successfully  to  additional  exposures  and 
that  prolonged  inhibition  could  lead  to 
adverse  functional  changes  associated 
with  compensator)'  neurochemical 
mechanisms.  In  general,  an  attempt  was 
made  to  coordinate  these  Guidelines 
with  the  views  of  a  recently  convened 
Scientific  Advisory'  Panel  regarding  the 
risk  assessment  of  cholinesterase- 
inhibiting  pesticides  (Office  of  Pesticide 
Programs.  Science  Policy  on  the  Use  of 
Cholinesterase  Inhibition  for  Risk 
Assessments  of  Organophosphate  and 
Carbamate  Pesticides,  1997). 

The  SAB  indicated  that  the 
Guidelines  were  inclusive  of  the  major 
neurotoxicity  endpoints  of  concern.  No 
additional  neurochemical, 
neurophysiological,  or  structural 
endpoints  were  suggested.  Comments 
indicated  that  there  was  no  need  to 
consider  endocrine  disruptors 
differently  from  other  potential 
neurotoxic  agents. 

The  SAB  found  that  the  descriptions 
of  the  endpoints  used  in  human  and 
animal  neurotoxicological  assessments 
were  thorough  and  well  documented. 
Several  sections,  particularly 
concerning  some  of  the  neurochemical 
and  neurobehavioral  measures,  were 
corrected  for  factual  errors  or  supported 
with  more  detailed  descriptions. 

The  SAB  recommended  that  the  use 
of  the  threshold  assumption  should 
occur  after  an  evaluation  of  likely 
biological  mechanisms  and  available 
data  to  provide  evidence  that  linear 
responses  would  be  expected.  A  strict 
threshold  is  not  always  clear  in  the 
human  population  because  of  the  wide 
variation  in  background  levels  for  some 
functions.  Cumulative 
neurotoxicological  effects  might  also 
alter  the  response  of  some  individuals 
within  a  special  population,  which 
might  allow  the  Agency  to  characterize 
the  risk  to  the  sensitive  population. 
Although  the  SAB  did  not  disagree  with 
the  Guidelines'  assumption  of  a 
threshold  as  a  default  for  neurotoxic 
effects,  it  was  suggested  that  the  term 
'nonlinear  dose-response  curve  for  most 
neurotoxicants"  be  substituted  for  the 
term  "threshold."  The  Neurotoxicity 


Risk  Assessment  Guidelines  have  been 
amended  to  harmonize  their  treatment 
of  the  issue  of  threshold  with  the 
presentation  and  position  taken  with 
other  guidelines. 

The  SAB  also  recommended  that  the 
topic  of  susceptible  populations  be 
expanded  to  include  the  elderly  and 
other  groups.  The  elderly  could  be  at 
increased  risk  of  toxic  effects  for  a 
number  of  reasons,  including  a  decline 
in  the  reserve  capacity  with  aging, 
changes  in  the  ability  to  detoxify  or 
excrete  xenobiotics  with  age,  and  the 
potential  to  interact  with  medicines  or 
other  compounds  that  could  synergize 
interactions  with  toxic  chemicals.  The 
SAB  also  indicated  that  other 
populations  should  be  considered, 
including  those  with  chronic  and 
debilitating  conditions,  groups  of 
workers  with  potential  exposure  to 
chemicals  that  may  be  neurotoxic, 
individuals  with  genetic 
polymorphisms  that  could  affect 
responsiveness  to  certain 
neurotoxicants,  and  individuals  that 
may  experience  differential  exposure 
because  of  their  proximity  to  chemicals 
in  the  environment  or  diet.  The 
Guidelines  have  been  modified  to 
emphasize  the  possible  presence  of  all 
of  these  susceptible  populations.  When 
specific  information  on  differential  risk 
is  not  available,  the  Agency  will 
continue  to  apply  a  default  uncertainty 
factor  to  account  for  potential 
differences  in  susceptibiUty. 

The  SAB  recommended  that  the 
benchmark  dose  (BMD)  was  not  ready 
for  immediate  incorporation  into 
adjustment-factor-based  safety 
assessment  or  to  serve  as  a  substitute  or 
replacement  for  the  more  familiar 
NOAEL  or  LOAEL.  The  SAB  also 
recommended  that  research  and 
development  on  the  BMD  should  be 
aggressively  encouraged  and  actively 
supported.  The  BMD  could  be  a 
replacement  for  the  NOAEL  or  LOAEL 
after  the  appropriate  research  has  been 
conducted. 

3.  Response  to  Public  Comments 

In  addition  to  numerous  supportive 
statements,  several  issues  were 
indicated,  although  each  issue  was 
raised  by  only  a  few  commentators.  The 
public  comment  supported  the  SAB 
recommendation  that  there  was  no  clear 
consensus  concerning  replacing  the 
NOAEL  approach  with  the  BMD  to 
calculate  RfDs  and  RfCs  for 
neurotoxicity  endpoints.  There  was  also 
support  for  ensuring  that  dose-response 
and  other  experimental  design 
information  be  considered  in 
interpreting  the  results  of  hasard 
identification  studies  before  proceeding 
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Public  commn:  1  the 

position  that  reversibility  cannot  be 
ignored  in  neurotoxicity  risk  assessment 
and  that  the  risk  assessor  should  exert 
caution  in  interpreting  reversible  effects, 
especially  where  an  apparent  transient 
effect  is  cited  to  support  evidence  for 
relatively  benign  effects.  The  public 
comment  also  supported  the  use  of 
clinical  signs  in  the  risk  assessment  of 
cholinesterase-inhibiting  compounds 
and  the  finding  that  inhibition  of  brain 
cholinesterase  was  an  adverse  effect. 
The  Guidelines  emphasize  the 
importance  of  brain  cholinesterase 
inhibition,  particularly  in  cases  of 
repeated  exposure.  The  public  comment 
agreed  with  the  SAB  that  RBC  and 
plasma  cholinesterase  activity  are 
biomarkers  of  exposure.  It  was 
recommended  that  the  Guidelines 
incorporate  additional  information 
addressing  the  neuroendocrine  system 
as  a  potential  target  site,  and  a  section 


ritii.  Dt't'ii  aiKifii  tiiiit  Uf lines  tlie 
vulnerable  components  of  the 
neuroendocrine  system  and  the 
behavioral,  hormonal,  and  physiological 
endpoints  that  may  be  indicative  of  a 
direct  or  indirect  effect  on  the 
neuroendocrine  system 

Public  comment  strongly  endorsed 
the  default  assumption  that  there  is  a 
threshold  for  neurotoxic  effects.  The 
Guidelines,  however,  reflect  the 
argument  of  the  SAB  that  the  term 
"nonlinear  dose-response  curve  for  most 
neurotoxicants"  be  substituted  for 
"threshold"  in  order  to  be  consistent 
with  the  presentation  and  positions 
taken  by  other  risk  assessment 
guidelines. 

The  public  comments  made  a  number 
of  recommendations  to  improve  the 
Guidelines  with  regard  to  consistency  of 
language  between  text  and  tables, 
improve  the  clarity  of  some  of  the 
tables,  and  improve  the  description  of 
some  of  the  endpoints  used  in  animal 


studies.  A  number  of  factual  errors  were 
corrected,  including  the  description  of 
the  blood-brain  barrier  and  the  degree  of 
inhibition  of  neurotoxic  esterase 
associated  with  organophosphate- 
induced  delayed-onset  neuropathy. 
Therefore,  a  number  of  changes  have 
been  made  in  the  Guidelines  to  clarify 
and  correct  specific  passages,  but  every 
effort  was  made  to  maintain  the  original 
intent  concerning  the  use  and 
interpretation  of  results  from  various 
neurotoxicological  endpoints.  Finally, 
the  public  comment  agreed  with  the 
SAB  that  factors  such  as  nutrition, 
personal  habits,  age,  or  preexisting 
disease  may  predispose  some 
individuals  to  be  differentially  sensitive 
to  neurotoxic  chemicals.  The  risk 
characterization  section  has  been 
expanded  to  reflect  these  potentially 
sensitive  subpopulations. 
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108. 


24756, 
25179, 
25787, 
26106. 
26112. 

26742 
24764, 

24995 
26706 


270.„ 24917 

91 1 _ - 2491 7 

921 26716 


2b. 

Propos»c 
Ch.  I 


.24240 
.24996 


17  CFR 


24390 

1 

24142 

34 

26114 

35  

26114 

423 

25417 

19  CFR 

101 

24746 

351 

24391 

354 

24391 
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20CFR 

404 24927 

416 ^4927 

21  CFR 

3 26690 

5 26690 

10 ~ 26690 

16 .26690 

25 .26690 

50 .26690 

56 .26690 

58 .26690 

71 ; i!6690 

101 - 26717 

165 25764 

184 24416 

200 26690 

201 26690 

207 26690 

210 26690 

21 1 .26690 

310..^. 26690 

312 26690 

314 26690 

369 26690 

430 26066 

431 26066 

432 26066 

433 26066 

436 26066 

440 26066 

441 26066 

442 26066 

443 26066 

444 26066 

446 26066 

448 26066 

449 26066 

450 26066 

452 26066 

453 26066 

455 26066 

460 26066 

510 24105.25163 

522 24106,  24420 

529 24105.25163 

556 24106 

558 .24420.  26719 

800 26690 

801 24934 

803 26069 

804 26069 

812 26690 

1240 ^077 

Propo— d  nuHi: 

3 26694 

5 26694 

10 .26694 

16 26694 

25 56694 

50 26694 

56 .26694 

58 .26694 

71 26694 

101 24253.24593 

120 24253 

165 25789 

200 26694 

201 26694 

207 26694,26744 

210 26694 

21 1 „ 26694 

310 26694 

312 26694 

314 26694 


J69 .26694 

429 .26694 

430 .26127 

431 - .26127 

432 .26127 

433 .26127 

436 .26127 

440 .26127 

441 ». .26127 

442 „ .26127 

443 „ .26127 

444 „ 56127 

446 56127 

449 56127 

450 56127 

452 56127 

453 „ /. 56127 

455 56127 

460 56127 

800 56694 

803 56 1 29 

804 .26129 

807 56744 

812 56694 

874 55794 

1271 56744 

22  CFR 

4 1 .24 1 07 


24  CFR 

3280 


6 

180 

200 

203 

207 

570 

888 .24846 

3280 .26392 


..26386 

.56022 
..26022 
...26702 
.54736 
.56702 
.56022 


26  CFR 

Propoa«d 
1 


.24765.  25796 


28  CFR 

2 25769.  25770,  25771 

51 24108 


.54421 


29  CFR 

4231  

Proposed  RulttS! 

1910 24501 

2700 55183 

30  CFR 

100 56719 

202 56362 

203 24747 

216 26362 

250 56362 

918 55391 

920 26451 


26756 

„ 56756 

26756 

„..56756 

26756 

218 25187 

250 - 25187 

256 25187 

934 ; 25428 


56.. 
57., 
62. 
70. 
71. 


Propo**d  nul«s 
208 


.56561 


32  CFR 

323 55772 

701 55773 

706 - 54747 

2101 55736 

33  CFR 

100 24109,  24425.  27454 

117 24426 

166 54109.  24425.  25164 

207 24427 

Propwd  RiUm: 

Oh.  1 56756 

100 25187 

165 55189 


36  CFR 
223 


.54110 


37  CFR 

26 

25394 

201          

56756 

256 

56756 

38  CFR 

21 


.56455 


39  CFR 
241 


.25166 


31  CFR 

285 


.55136 


40  CFR 

9 26719 

51 24429 

52 241 14.  241 15,  24434, 

24435.  24748.  24935.  25167, 

25415,  25773.  26455,  26460, 

26462,  26720 

60 24436 

62 24841 

63 541 16.  24436,  24749, 

26078.  26463 

76 24116 

80 24117 

81 - „.54445,  24748 

85 ~ 24429 

86 „ - 24446 

148 24596 

156 25168 

180 24118,  24119,  24450, 

24451,  24452,  24936,  24939, 

24941,  24949,  24965,  25775, 

26082,  26089,  26097,  26466, 

26472,  26473,  26481 

261 24976,  24963 

268 24596 

271 24453 

279 54963 

281 24453 

300 „.25169 

302 54596 

721 54 1 20 

PropoSAC  ns^ti^  * 

22 55006 

51 25902 

52 55191,  25796,  26561, 

26562,  26564 

59 25006 

60 24515 

63 54515.  24765,  26561 

76 25902 

96 55092 


131 ~ 26565 

141 55430,  26 1 37 

142 25430 

258 25430 

260 25430 

261 5S006.  25430,  25796 

264 25430 

265 „ 25430 

266 - 25430 

270 25430 

279 25006,  25430 


.56488 


41  Cf-R 

Ch.  301 

60 ;. 55777 

409 „ 26252 

410 26252,  26318 

411 26252 

412 26318 

413 .....56252.  26318 

415 26318 

422 25360 

424 26252 

483 26252 

485 26318 

489 26252 

40t> 25576,  26565 

412 25576,26565 

413- 25576,26565 


44  CPR 


24969 


i;ot) 

..54143 

.25010 

45  crfl 

.56488 

2507 

.56488 

ProQostd  nutes 

.25272 

46  CFR 

i->';XX>S»<3  RukSS 

.26756 

1 „ 

.56566 

in 

.56566 

47  CFR 

0 24121.25778 

1 „...24121,  24126 

43 24120 

63 24120 

64 24120 

68 _ 25170 

69 26495.  26497 

73 24454.24970 

26502 


'^'oposeo  Raws 

Ch.  1 

0 

1 

13 „ 

22 

24 

26 

27 

28 

80 

87 

95...! 


.26758 
.26758 
.26758. 
.26758 
.26758 
.26758 
.26758 
.26758 
.26758 
.26758 
.26758 
.26758 
.26758 
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97 267S8 

101 26758 

22 26138 

61 „ 2581 1 

64 26138 

73 » 2451 7,  2451 8 

76 24145 

4a  CFB 

i.\        25779 

2802    26738 

2846 26738 

5243 _ 24129 

wbP  2i'?''^ 

Proposed  Rutes 

1 25382 


.:     25382 

12 25382 

1 4 25382 

19 25382 

26 25382 

27 25382 

32 25382 

41 „ 25382 

52 25382 

204 25438 

208 25438 

213 25438 

216 25438 

217 25438 

219 25438 

223 55438 


225 

25438 

237 

■^  '\f 

242 

246   

t  >^  ,v- 

25438 

247 

25438 

253 

25438 

49  CFR 

223 ». 

24630 

232 ; 24130 

239 24630 

393 24454 

553 26508 

proposed  Rules 

^aj  26759 

544 54519 


5C  CFP 

17 25177,26517 

23 26739 

600 24212,  24970,  26250 

648 25415 

660 24970.  24973,  26250 

679 24984 

P"(>C>osW  5?..»eS: 

26764 

2 1 7 „ 24 148 

300 24751 

600...._ „ 54522,  26570 

622 24522 

648 25442 

654 26765 
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REMINDERS 

T   V"     ■  nis  list  were 

editorially  compiled  as  an  akj 

to  Federal  Register  users. 

IndusKJO  or  exclusion  from 

this  list  has  no  legal 

Significance 

RULES  GOING   INTO 
EFFECT  MAr    14     r^9b 


AQRICUt^jat 
DEPARTMENT 

Farm  -irtrvice  Aqer>cy 

Farm       I  v.-      ,    .iiotas, 
acerage  allotments,  and 
production  ad|uslments: 
Tobacco:  puMshed  S-14-98 

COMMERCE  DePAtt^»*f  NT 

N^tiiondi  insMtLite  ■:>• 

Fastener  tvuaiity  Au, 
Implamentatloo;  oubkshed  4- 

C  <;  ^MM  f  M  c  t  :;i  f-  p  a  m  ■  m  t-  n  ^ 

Atmo-K^n^rn    Administration 
^  ,     vatKKi  and 

1  ,■•  iient. 
_^  L._ean,  GuK.  and  South 
Atlantic  fisheries — 
Gull  of  Mexico  reef  fish 
and  red  snapper; 
published  4-i4  98 
Gull  of  Mexico  shnmp; 
published  4-14  98 
Ocean  ar>d  coastal  resource 
management: 

^4at1onal  estuanne  research 
reserve  system — 
Financial  assistance 
awards  r>ot  subfect  to 
speofied  limits  on 
amounts,  danficatton; 
published  5-14  98 

Hf  *,  '  ■■'    AN'      "I     MAN 
StMVI^.hrj   _>ti'AH:M£NT 
Food  and  Drug 
Adr-^ifi  miration 
f    -  luman  consumption: 

Food  labeling — 
Nutrient  content  and 
health  claims  petitions; 
corxlrtions  lor  denial 
defined;  publshed  5-14- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  F)rwr>cing 
Admlnlstratton 
Medicare 
Medicare-»Choice  program, 
provider-sponsored 
organization  and  related 
requirements,  definitions; 
published  4-14-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  Species 
Convention: 


■vpo'td'xes  and 
amendments — 
Biglaaf  mahogany; 
pubhshed  5-14-98 
JUSTICE  DEPARTMENT 
Acquisition  regulations 
Federal  Acquisition  Reform 
Act.  Federal  Acquisrtion 
Streamlining  Act,  and 
National  Per1ofmafK» 
Review  recommendatKXis; 
implementation 
Correction,  putilished  5- 
14-98 
LABOR   DEPARTMENT 
Min«  Safety  and  Health 
Administration 
Qvil  penalties,  assessment 
cntena  and  procedures 
Correction;  published  5-14- 

'iR 

TRANSPORTATION 
DtPAR^MEN' 
Feoerai  Anatlof; 
Administration 

Airworthiness  directrves: 
Fokker;  published  4-9-98 
Saab;  published  4-9-98 

COMMENTS  DUE  NEXT 
WEEK 

AQfllCULTURf 
DEPAR^MFN' 

Agricultural   MarKoting 

Service 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  5- 
'  98:  published  4-29-98 

a^jHICULTURE 

DEPARTMENT 
A"!"-,,,,    ,,nj    Ptdo*   Health 
Ir  "iC':  '.'•'•'    '~>t>'  »"';•' 
Ptant-fetaied  quarantine, 
domestic: 

Black  stem  oist;  comments 
due  by  S-22-98,  publ»hed 
4-7  98 

AOmCUtTURE 
DEPARTMENT 

Grants  and  cooperative 
agraamants  to  State  and 
local  govanments,  university, 
hospitals,  and  ott>er  non- 
prolit  organizations: 
comments  due  by  5-18-98; 
published  2  17  qa 

COMMERCE  Of  t^A«'MS- N" 
National  OcaarUc  and 
Atmoapharic  Admlnlatration 
Fishery  conservation  and 
management: 
MagnusorvStevens  Act 
provisions — 
Essential  fish  habitat; 
comments  due  by  5-22- 
98;  pubhshed  5-13-98 
West  Coast  States  and 
Western  Paafic 
fisheries — 


Paafic  coast  groundfish. 
comments  due  Dy  5-22- 
98;  published  4  22-98 
West  Coast  States  and 
Western  Paafic 
fisheries^- 

Pacific  uoas!  groundfish; 
comments  due  Dy  5-21- 
98;  published  S-6-98 
COMMOOfTY  FUTURES 
TRADING  COMMISSION 
Commodity  Enchange  Act: 
Traduig  hours,  aooroval  of 
changes   cxmnents  due 
by  5-18-96    DutXishfKJ  S  1- 
98 
DEFENSE  DEPARTMENT 
Fe<W3!  A,  quisition  Reguiatior' 
.  a;. 

Civil  Jeiense  cxssts 

comments  due  Oy  5-i9 
98;  published  3-20-98 
Mandatory  Government 
source  inspection; 
comments  due  by  5-19- 
98:  published  3-20-98 
ENERGY   DEPARTMENT 
federal  Energy  Regulatory 
Commission 
Natural  Gas  Poicy  Act 
Interstate  natural  gas 
pipaines— 
Busirwss  practice 
standards;  comments 
due  by  5-22-98; 
oublished  4-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 
"-    ii-Kiii',  i('ipie''*'n'^'a'ion 
plarts:  approval  .inc. 
promulgation,  .arious 
States 
Arizona;  comrDents  due  by 

5-18-98;  publishad  4-1  98 
Missouri;  commants  due  by 

5-22-96,  published  4-22- 

96 
Vermont;  cmmnaiUs  due  by 

5-22-98.  pubNahad  4-22- 

98 
Washington,  comments  due 

by  5-21-98;  published  4- 

21-98 
Air  quahty  ptanivng  purposes; 
dasignation  o<  areas: 
NabraAa;  comments  due  by 

5-21-96;  published  4-23- 

98 
Onnking  wilar 
rMatKx^al  primary  drinking 

water  reguiatiorts— 

Vanancas  and 
exemptions;  revisions; 
comments  due  by  5-20- 
98;  published  4-20-98 
Pesticides:  tolerances  m  food, 
animal  feeds,  and  raw 
agncuttural  commodities 
Propazine;  comments  due 
by  5-18-98:  published  3- 
18-98 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Gonrnon  carrier  services: 

Telecommunications  Act  of 
1996.  irnplementation — 

Broadcast  ownership  and 
other  rules    Dtenntal 
review    comments  due 
by  5-22-98.  puDUsheO 
3-31-98 
Connon  carriers  services 
Wireless  relecommunications 
services    universal 
licensing  system. 
development  and  use 
comments  due  Dy  5-22 
98    oublished  5-14-98 
Radic  stations,  tatile  o* 
assignn'>ents 

Arkansas,  commenis  due  3y 
5-18-98    putjiished  4-i0- 
98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(PABi 

Civil  defense  costs 

comments  due  Dy  5-i9 
98.  DuDlished  3-20-98 

Mandator,  Government 
source  inspection 
lomments  due  Dy  5  1 9- 
98    puDltshed  >2!>98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Fcx;;<::  'ex  "luman  consumption: 

Fooc  latjeling — 

Vu'nen'  conten*  daims; 
>ieartnv"  definition; 
com"ients  3ue  Dy  5-19- 
98.  DuOiished  3  1 8-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

Medicare 

MeOic^"?  in'egntv   prcxjra"! 
pstatiiisririen;,  liscai 
inier"iedia^  and  earner 
funaions    and  conflict  of 
interest  requirements; 
comments  due  by  5-19- 
98    Dublished  3  ?0  98 

INTERIOR  DEPARTMENT 

Land  Management  Bureau 

Rartge  management: 
Grazing  administration — 

Alaska,  livestock; 
comments  due  by  5-i9- 
98;  published  3-20-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
."..uixa  \a'.iona:  VVuGliIe 
Refuges: 

Kanai  National  WikSife 
Rafcjge,  seasonal  closure 
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of  Moose  Range 
Meadows  public  access 
easements,  comments 
due  by  5-18-98.  oublished 
3  •!8-98 
Endangered  and  threatened 

soecies 

Gentner  s  tntillary; 
comments  due  by  5-22- 
98.  DuDhshed  3-23-98 

Northern  Idaho  ground 
squirrel:  comments  due  by 
5-22-98.  published  3-23- 
98 

INTERIOR  DEPARTMENT 
National  Park  Service 

Speaal  regulations 

Appalachian  National  Scenic 
Trail,  ME  6!  a! 
snowmobile  routes 
comments  due  by  5-'8- 
98,  published  3-19-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  anc 

aoandoned  mine  lano 

reclamation  plan 

submissions 

Missoun;  comments  due  Dy 
5-22-98.  published  4-22- 
98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration 

Benefits  applicants  anc 
petitioners  (ingerpnnting 
tees  and  requirements  tor 
conducting  criminal 
DacKground  checks  Petore 
final  naturalization 
adjudication,  comments 
due  by  5-18-98,  puplished 
3-17-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR). 

C'vil  deiense  costs 
comments  due  Dy  5  '9- 
98.  puDhshed  3-20-98 

Mandatory  Government 
source  inspection, 
comments  due  Dy  5-i9- 
98.  pubhsnec  3-2Q-98 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credi'  unions 
Federal  credit  unions  acting 
as  trustees  anc 


custodians  ol  pension  and 
retirement  plans, 
comments  due  Dy  5-20- 
98,  published  3-24-98 

STATE  DEPARTMENT 

Visas:  nonimmigrant 
documentation 

New  applications  from  aliens 
whose  pno'  applications 
were  'efusec 
nonacceptance-tor-six- 
months  policy,  comments 
due  by  5-18-98.  published 
3-17-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Regattas  ano  marme  parades 
ParKe'  international  Waterski 

Marathon,  comments  due 

by  5-18-98,  puDhsheo  4-2- 

98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 

Airbus,  comments  due  by  5- 

20-98.  published  4-20-98 
Eioeing,  comments  due  Dy 

5-18-98.  pubiishec  4-3-98 
British  Aerospace 

comments  due  Dy  5-21- 

98,  DuDHshec  4-21-98 
Dassault,  comments  due  Dv 

5-20-98,  published  4-20- 

98 
Dornier.  comments  due  by 

5-21-98.  published  4-21- 

98 
Empresa  Brasneira  oe 

Aeronautics  S  A 

comments  due  by  5-21- 

98   published  4-21-98 
Empresa  Brasiieira  de 

Aeronautica,  S  A 

comments  due  Dy  5-21- 

98.  published  4-21-98 
Eurocopter  France, 

comments  due  Dy  5-i9- 

98    puDiisheo  3-20-98 
Mauie  Aerospace 

"echnoiogy  Gorp  ; 

comments  due  by  5-22- 

98,  puDiishec  3-24-98 
McDonnell  Douglas. 

comments  due  Dv  5-i8- 

98.  puDiisheo  4-2-98 
Saab,  comments  due  by  5- 

21-98    published  4-21-98 
Airworthiness  standards. 
Transport  category 

airplanes- 


Cargo  0'  Daggage 
co'^Da"ments    *.>'(■ 
saiety  stanoaras 
comme'^ts  a^'e  Dy  5-18- 
98:  Dubiisnec  2  17-98 
Class  E  airspace    romments 
due  by  5-18-98;  published 
3-30-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traftic 
Safety  Administration 
Motor  vehicle  sate;, 
standards: 

Side  impact  protecbon — 
Side  impact  test  dummy 
speotications;  lumbar 
spine  inserts-spacers 
and  nt^cage  damper 
pistons;  comments  due 
by  5-18-98:  published 
4-2-98 

TREASURY  DEPAP^MENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 

Alco^lO'    loDaccc    and  other 
excise  taies 
Braov  Manogun  Violence 

Prevention  Act; 

implementation — 

National  instant  cnmJnal 
background  check 
system:  firearms  dealer, 

importer   anc 
manulacturer 
requirements:  comments 
due  Dv  5-20-98: 
DuDiished  2-19-98 
Alcohol;  viticultura'  a'ea 
designations 
Chiles  Valley,  CA; 
comments  due  by  5-19- 
98:  published  3-20-98 
TREASURY  DEPARTMENT 
Customs  Service 
Organization  anc  functions; 
tieiG  organization,  ports  of 
entry    etc 

Fort  Myers.  FL,  comments 
due  by  5-18-98,  published 
3-17-98 
TREASURY  DEPARTMENT 
Fiscal  Service 
Financia'  management 
services 

Debt  Collection  I'-^'ovement 
Ac'  0'  1996-- 
Barnng  dednaue'^'  oeD'o"- 
tro""  oDtaming  ^eoe-a 
loans  o'  ica"  ■■^sj^an^^ 
or  guarantees 
comments  due  by  5-22- 
98:  published  4-22-98 


UST  OF  PUBUC  LAWS 

This  is  a  continuir>g  list  of 

public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  m  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  al  frttp7/ 
www .  nara .  gov/f  edreg . 

The  text  of  law-    -^ 
put>lisf>ed  m  th*    ^eoeal 
Registe'  but  may  be  ordered 
ir     :■>  ;    aw"  (individual 
pamphlet)  torm  from  the 
Supenntendent  of  Documents. 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
avaiWjIe  on  the  lnterr>et  from 
GPO  Access  at  http:// 
www.accessgpo.gov/su— docs/. 
Some  laws  may  not  yet  be 
availaWe 

H.J.  Ftea.  i02;P.i_  lOi^-i/S 

Expressing  the  sense  of  the 
Congress  on  tfie  occasion  of 
the  50th  anniversary  ol  the 
founding  of  tfie  modem  State 
of  Israel  and  reaffirming  the 
boTKis  of  friendship  and 
cooperatkxi  beM^een  the 
United  States  and  Israel   (May 
11.  1998;  112  Stat.  102) 

Las!  List  Vfa»   P    T9<»8 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  tree  electronic  rnail 
notifk:ation  service  of  newty 
enacted  public  lav^s.  To 
subscribe,  send  E-mail  to 
Iisiproo0tucky.fad.9ov  with 
the  tev  mossaoe 

subscnoe  PuBlawS-u  Your 
Name. 

Note:  This  service  is  stnctly 
for  E-maH  notification  of  new 
public  laws.  The  texi  of  laws 
IS  not  avaitabia  through  the 
servioa.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address 


1  hr 

\K  luxt.    it     U 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  (.uide  for  thff  I  ser  of  the  Federal  Reipster — 
Code  of  i-ederaJ  Regulations  System 

This  han'i'>i"ik   U  nsfij  f-i'  'hf  f<i!ii  nfiona! 

Federal  Kt-K,s»t-;    i-r  ni^'Sf  pMrvn-is  unable  to 
attend  a  WDrKsriuf^   'rii^  ;.  i::,;t>o(ik  wu,  [Kriv.ai- 
guidelines  for  us;;;^;  Uh'  h^-u--':'  Hf^^i^trr  rinsi 
related  publications,  as  well  as  an  »  xpidn  iti   r 
of  how  to  solve  a  sample  research  .n  t  itir 


Fnct  $7. IK) 


Superintendent  of  Documents  Public  atmn!*  Urdt  r  1    rir. 


Ordtr  procnnnt  codr 

•6173 

L      ^  I  S    please  send  me  the  following: 


Charge  your  order 
/f  s  EMsy! 
To  fax  vour  ordtrv  (202)   512   2250 


COpiMOt  T- 


'■n'  % 


«.    •     11  J700  p*  C»py   Stock  No.  089-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  platte  add  25%.  F'- 

postage  and  handling  and  are  subject  to  change. 


,i.U-    'CiTU!..!' 


Tiestic 


(Company  or  Peraonal  Nunc) 


(Additioml  addresa/aoention  line) 


(StrvM  address) 


(City.  Sttie.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Pleaae  type  or  pnnt) 


(Purchaae  Order  No.) 

YIS    NO 

Mn>    ^*^  ifijlin-   wKil    !LMtlK-  aii«ltr-vN  il^«aii(»l<    ii'  Mit>r(    rlUiiirlS?    I        I      I       I 


PlijiM   f"^«»s*'  Method  of  havmeni 

r~i  GP<'  ivt>-.!  \..MU!i-    I  I  I  I  11 1  i~t-j 

I     1  VISA  Of  Ma:>u:rC<trd  Account 

I     I     I     I     I     I 


Q 


(Citdit  cwd  cxpii«ion  dale)  Thank  vou  for 

Ydur  order 


(Aiithonzing  Signature) 


(Re*   1-93) 


Mail  To-     Nrw-  (>rik-rs.   Supennlendcnt  .<!  iKvunient.^ 
i'K)    Box   rNM,  PitLshurgh.  PA  ;>;Mi   "'^Sl 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day''  If  so   you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both 

LSA  •  List  of  CFR  Section*  Aftected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
IS  designee)  to  lead  users  of  tt>e  Code  of 
Federal  Regulations  to  arrtendatory 
actions  putjitshed  in  ttie  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulatrve  form 
Entries  indicate  tf>e  nature  o)  the  changes- 
such  as  revised  renxived,  or  corrected 
S27  per  year 

Federal  Register  Index 

The  index,  covenng  tfie  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form   Entr>es  are  camed 
pnmanly  under  the  ruinnes  of  the  issuing 
agencies  Significant  sutifects  are  camed 
as  cross-references 
S25  per  year 


A  IndmgaHt  s  mcfcidad  *>  mcA  pubtcanon  which  Ists 
fedara)  »»gu«B>  page  numbett  with  the  aaie  oi  puMcafion 
m  the  federal  fiegater 


Superinlcndcnt  of  Documenls  Subscription  Order  Vorm 


OT3«f  >>DC  ■<nir>g  ':XM^ 

*5421 


wv 


I I      I  ES,  cnttr  the  toliowine  indicated  subscriptions  for  >,>nt  \ear: 


Charge  your  oraer 
I'  s  Easy 

Fax  vour  ordtrs    2(C    '•I  Z-2Z>0 
Phont  \ our  order*    2{t2    ^12    iHiXi 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  FRSU)  $25  per  year. 


The  total  ct>st  of  mv  order  is  $ 


Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change   International  customers  please  add  25% 


((  .mipans  or  fx-rvmai  name 


iPlcaM  t\jx-  or  pnnt) 


[Additional  addresi  attention  Imt  < 


(Strcfl  address ' 


For  privao.  ckrck  boi  below: 

_j  [>■  no:  maKc  rr.s  name  avaua^te  tootber  mailers 
Check  ntetbod  of  paymeot: 

J  Check  pavahle  to  Supcnn'endtn!  ■>!  I>  vunu  r  is 

J()P()  Deposi!  Acccmnt  ^I 


-D 


J  VISA  J  MasterC  ard    1     1 

(expiratjon) 

i     1          i                                 1     1 

(City,  Siasf   /ip  ixxJe) 


(Daytime  phone  including  area  axle  i 


( Purchast-  order  n< 


(ALithori/int  signature  1^7 

Thank  sou  for  vour  ordrr' 

Mali  lo      Supenniendent  oj  Divomcnts 

P(^  Box  ^"iUM  httshureh  F'A  '"""V^^  ^M 


INFORMATION  ABOUT  TH€  SUPERIKTtNDENT  Of  DOCUMEhfTS'  SUBSCRIPTION  SERVICE 

KfKJw  when  to  txptd  your  miewaJ  nodct  and  ke«p  ■  good  thinj  comint.  To  keep  our  subscription 

pnccs  J.iwn,  ihc  (iovcrnmcnt  fVinung  Office  mails  e^h  suKscnber  oniv  one  renrwai  notice  You  can 
lean)  wht-n  v.iy  nmH  gn  vour  rrEx-v«,al  nctjce  bv  chtxking  the  number  that  follows  month/year  code  on 

lix-  U)p  urx-  tii  >v-'Ui  I^tK'i  u-s  jni'HH  </i  this  fuimfytf 


A  renewal  notice  will  be 
sen!  approtimatelv  W  days 

N  fori   ih<   shown  dafe. 


/  • 

l)EC97R 


\  rrncwal  nnticr  will  hc 
^^■(•jre  ih«-  shown  datf. 


.)EC97R  1 


;  AFW      SMITH212J 
JJOHN  SMITH 

:2:       HA',     -"REET 
:pcK£-,r.  .^^£  MD  20747 


A  Fro       ;m: 
.•■.,HN  ;><;'~H 

...    MA  :  N    /■ 


•      •  f  v^h ; 


To  K'  -.urr  ihdi  v,  ur  vfvKf  . -niiruK's  *uh.iut  irurrrupuon.  pica.sc'  n.-tu,m  your  rer^wal  nouce  promptly. 
l!  y.'ii!  >uhs*.ruHi.'.n  >tT\Kc  ; -.  Jis<  wiiimijt'd.  simplv  vend  vtmr  mailing  Label  from  any  issue  li)  &tc 
SjfxT;nu-{KkTU  .:i  i  H»  ui^icp.is   WdsMngtun.  IX    2i»4<l2  9^";  *uh  the  proper  remittarKe.  Your  service 

v.  ui    bf    'fUlSUU'd 

To  chang*  your  •ddrrss     Plcav,-  Nl'Nr-  >'()!  'R  M AIIJNG  LABEL,  along  with  your  new  address  to  the 

SufXT-nu-iKk-nt  >•(  !  Kvun:rn;>    -Xan    i  hicf.  Ma.;  I  ist  Branch.  Mail  Stop    SSOM.  Washington, 

[  H  '  ^t-t*!j   >,;  *  ^M 

Ti)  iriquirr  about  vour  subs*  npUon  v^rvu-*:    F'lexs^-  SF-ND  YOLR  MAILING  LABEL,  along  with 

V  'ur  .  ..r^>•spMlac!K^•    ;.    :rK-  N.i;xT:nu-nJfn;  -!  D.^umcnLs,  Aun     Chief,  Mail  Ljsi  Branch,  Mail 

S:,  p     sMtM    y»..l.^r5;r^t.■n    in     rit-WC    w  V/5. 

Tdort.kr  n  rM*w  suf*s4.-nptJ<)n,    r"a\.L^-  u-«t,-  inc    -rdrr  '..'mi  prvvuki.]  heKi\*. 


:-.  -.—^    ..«.  Supe<1nttKvk-Mit   ■)!  [x-tciments  -SubscrlptkDn  Otief  Form       Charge  your  oroer     ^H^^        VKA 

5468  /rsEasy     ll^^p'    VIHHP 

V  A\  \..iir  ordtrv  i  2(»2  >  512    2250 
CYES,   .•vL*j<ji4ui  .:r,  oUUa^M*^ -  «ii^  •■-*-'WS:  »*h<"H  your  oriitfN    202^  512-1H<K» 

suubi  ■  ptions  tc  Tpdpn!  RpqisTer  (FR),  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sectiot  at  $607  each  per  year. 

subscriptions  t    l^edfrai  Register,  daily  only  i^^^'^''  ^'  %'^'^^  "^^^  o^'  v^ar 

For  prt^acy.  cfieck  box  t)etow: 

J  Dc;  'xjt  "laKe  rn^  name  available  to  otf>ef  mailers 
0»ck  mettxKJ  of  payment 

J  :>■,♦*>  payaWe  to  SuperintefKlent  of  Documents 

J  TiP*':   L.'tH:>osjt  Acccxjnt     -    ^  "^   ^^  '     '    ;  ._. 
J* ISA      _i MasterCard    \ 


The  total  cost  of  my  order  is  S  :  ice  includes 

regular  domestic  postage  and  handling,  and  is  subiect  to 
change.)  International  customers  please  add  25% 


Company  or '<•<  1' « >«,    •»•'« 


-•■*.  M'«  •i'l*    -tlkXWIS.  «"!•■'■  <      «  •* 


''"■Wwj**  '  /:  >#  or  p<1n() 


J L 


J(«x{xratiori  da)*) 


SX'im'  »rt<ir««^ 


nz 


MM!!!" 


"1 — r 


7^"""r 


City    Slat*    Zip  ood* 


77jan*r  you  tor  ^ur  order! 


Oayllms  phon*  tnclucHng  m—  cod* 


ur* 


P-.i    '^rw 


im  (op<loo«0 


Mai  To:     -•..^.-e''"-.'efH3er'  o'  Documents 

PC,  B::x  ;'"9S4   Pittsburg-    PA^5250  ^954 


Public  Laws 


105th  Congress.  2nd  Session   1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998 

Individual   laws  also  may  be  purchased  from  the  Superintendent  of  Documents,   US. 
Government  Printing  Office  Prices  vary.  See  Reader  Aids  Section  of  tfie  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  httpVAvww  access 
gpo.gov/nara/index.html 


.Superintendent  of  Oociimcnr';  Subscript  ion*?  Order  Form 
I I    I  lLiS.  ciitci  my  sub>^npuon(s)  as  follows: 


*  6216 


It  f-  Eas't      ^^^^ 


S3 


K/V 


I  .i\  v.. 11'  "ttu  rv    :v>Z>  512-2250 

Phun.    ^..ur   ..r-.i.rv     .^'Ii  512-1800 

subscripti  on-  •    PlBIir  1  WVS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscnpiion. 

International  customers  please  add  25%.  Prices  include  regular  domestic 


The  total  coni  •>!  ni\  i>r>k-f  is  $ 

post. lite  and  fi.indnnL'  .uid  .irc  Mjbject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purcha.se  Order  No  1 

VES  NO 

Ntas  w(  make  vour  na/ne/addnNs  HvailaNr  In  <ithtT  maikrs?  11 


Please  (  h(M>st  \U'th«»d  of  l*;i\nniU 

I I  Check  Payable  to  the  Superintendent  of  Documents 

CI   GPO  Deposit  Account         M     M     M     I     l-f"! 
I I   VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


\'cu  ■  ■■-r.rr! 


(Authorizing  Signature)  12/97 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


The  r^oefai  nwyibier  is  published  datty  in 
24x  microfiche  tormat  and  mailed  to 
subscribers  the  toikftting  day  via  first 
class  mail   As  part  of  a  microfiche 
Federal  Register  sub8crip«ton,  tfie  LSA 
(L»8t  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  rTK»othfy. 


',    (S(|l-     til 


htM!»-r<4i   Kt'\<ul<itiims 


The  r,-i-<         ■  •*!*♦!  ^    •<«■,;,  la'ioo* 

•  1.  -   »i.,  '!»(  '•  •!  ■•.!»•  ri'w'  ■'!»♦  cur 

.««'  <    .'.  .ii,."m<(    -I'M    ■'  4.t«cJ  (O 


Mil  roni  hf  >ut)s<,Mptiun  Frite-s. 
I^'iipf.ii  Kt'xister: 

<>^n«  yt^<ir     j^'^'U  uO 

Six  months  $110  00 

Current  year  (as  issued):  $247  00 


vnA 


^MpennlcnJciU  ul  D*-.  inv./ri-s  suhs<ripth'n  (  )rdcr  Form 

."  c^li"Q  Charge  your  order    ^^^ 

^-^^^  tIsEasy'    ^l^F^     

□     V  I   V                .^     r  ..                 J          J      u          .              -I;.                         .  ^a^  vour  orders  (202)  512-2250 

Y  J-  N    -nter  the  following  indicated  subscnpUons  in  24x  nu  r   tu  i.  '   r-nit  j,^^^^  ^^^^^^  ^^^^^  ^,y,^  512-1800 

F.mUthI  R.-viNi«r  AtrrR)                          □  One  year  at  $220  each  □  Six  months  at  $110 

LtMt*    'f  f.'<l,t  li  K,i:ulations   CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  1 ;  .       u        S        !' 'luaacs 

regular  domestic  postage  and  haii'i  .  u   ii  ;      ^  .^>)ect  to 
change  International  customers  pic^i-w  aUU  ^:  \.. 


(Company  or  penonal  name) 


(Pteaae  type  or  print) 


(Additioaal  address/a  (ten  two  line) 


(Street  addreaa) 


(Qty.Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


F<>*  prtT»cv  ch<«*  boi  Ivelow 

_J  ',  >•    ■'. >!  'Tidkf  •n>  ridiiK-  jvaiiatiic  lo  jtici  nuuicrs 

(  hedt  method  of  payment: 

_i  I  hixk  p.ivabic  to  Supt-nniondcnt  of  Documents 

_j  I  .['<  )  I)i'fv>si!  Account  I     i     1     I     1     1     I     I  — I     I 

U  VlbA  JMdMcK  ard 


T 


(eitpu^atKKi  I 


1  ill  I  77' i  1  1  IJ_I 


(Authonnng  siinaturf  ^  1I9T 

Thank  you  for  vour  order.' 

Mail  to:     Suptnniendcnt  ol  IXicumenti 

Pn  Box  ^"WM,  httshurah^  PA  l>25r>-"'QM 


Order  Now! 

The  United  States  Government  Manual 
1 997/1 998 

■\^  fht.  .ilti^i.i:  h,indbi.)c)k  vl  'Hl  IlJc'  d  (  n>\crnnicn!   !ht 
^Ui'tuui  i^  Uii  h(."-'  M 'urce  of  iniornia'ion  on  ihc  ai^tiv  itics,  tunc 
tions,  orgaru/.inon  ,inj  prirHii\ii  o'liviaK  .>;  ihc  ■jeciKic-  oi  ;lu 
legi-^laliv  c   iiidi^iai,  ,ind  CM/..  u!i\  c  hran^tic^   1'  .iKo  m^Uides 
ifdorm.ttu  ii!  on  qua^i  oMk  lai  aecHvR^  and  nilcrnanonai  ctrga- 
:ii/ations  \n  v.h,)^'h,  !hc  I  diilcd  Staler  participatc% 

Parli^uiar  !\  hciplui  tor  those  interested  m  \».here  to  go  and 
u  no  to  v^eiiiiaet  aH.  ujt  a  NiihicU  :•'.  paiticular  son^t  r:i  i^  ea.t" 
l^ency's  "Sources  ot  intormation"  section,  which  pro\ides 
addresses  and  telephone  numher^  'or  use  m  ohiainink;  opecifics 

on  consumer  a^iiM'ies.  ..ontratt^  and  t:ran{s,  emp'io\mcnt   pii^ 
!ieation<  and  films,  and  •nan\  oihet  .aiea^-  >  >t  ci'i/en  interest 
\hc  Miinudi  .\\^i'  include^  ^1 'mprehen'-i^  e  name  and 
agcnc).suhiect  mdcxci. 

Of  sjk'nifieant  tii^torjea!  interest  is  Appendix  R  v.hichlists 
tile  agencies  and  functions  ot  the  r'edcral  ( lovcniment  aK'ilished, 
transferred,  or  renamed  ^uhseguent  ie-  M.ireh  -1    Ivij. 

Rie  Miwual  is  puhhsheo  'n  the  i  >ttue  ot  the  Federal 
Keeisler.  Nation.al  .Ar^hne^  and  ReiO'j^  Adnrinistration. 


^40  per  copy 


United  States  Government 

INFORMATION 

e>oer  Pnx-essi-x;  ..'C«,)e 

*7917 


Charge  your  order. 
It's  easy! 


—1  YES,  please  send  me  .  copies  of  The  United  States  Government  Manual  '997/98. 

S/N  069-000-000^2-0  at  UO  (^50  foreigni  eacr 

Total  cost  of  my  order  is  * Pnce  includes  regular  domestic  postage  and  haodiing  and  is  subject  to  change. 

Check  method  of  payment: 
(Please  type  or  print)       □  Check  payable  to  Superintendent  of  Documents 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


□  GPO  Deposit  Account 

— 

QVISA     □MasterCard 

1                1                    1 

1            (expiration  date)     Thank  vo^  ■^o-  y.? 

.O    O-nf"' 

Daytime  phone  including  area  code 


Purchase  order  numtser  (optional) 

PfvDtocopies  of  this  fonm  are  accept acie 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature  tnr 

Majl  orders  to:        Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to  ?02)  512-2250 

Phone  orders  to:    (202)  512-1800 


Now  Available  Online 

ill  foil  i:li 

(jPO  Access 

A  Service  of  the  U.S.  Go^<  rr-jfu  //;  f'ntuifr^  ^  Itji^e 

Federal  Register 

1   })vLiU,h1  1  )aiK  h\-  f^  a. Ill,  f:T 

Easy,  Convtiiientj 
FRKK 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  -=:= — . 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  :  i.irict    ii   ruiah 
the  GPO  Access  User  Support  Team: 


.I'riLii.  i 


V 


N^ 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days     Ac.k). 

'  1,'riHt  r  Mail:  gpoaccess@gpo.go\ 
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GPO  Acciss 

]  re  jnlinc  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
1  the  U.S.  Government  Printing  Office  at 

hltp://www.access.gpo.gov/nani'index.html 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  60,  72,  73,  74,  and  75 

RIN3150-^F32 

Physical  Protection  for  Spent  Nuclear 
Fuel  and  High-Level  Radioactive  Waste 

agency:  Nuclear  Kegiiatorv 

C^ommission. 

ACTION:  Final  rule. 

SUMMARY;  The  Nuclear  Regulatory 

Comniissior;  is  amending  its  reguiations 
toclanf\  [iih.v^iLa!  protection 
requirements  for  spent  nucJear  fuel  and 
high-level  raduwtti^e  waste  stored  at 
independent  spent  fuel  storage 
installations  (ISP'SIs),  monitored- 
retnevabie  storage  IMKS)  installations 
.md  geologic  repository  operations  areas 
iGRO.Asi  These  amendments  codify 
standards  for  protecting  spent  fuel  at  the 
various  storage  sites  licensed  under  the 
( .rimmission  s  regulations- 
EFFECTIVE  DATE:  .November  12,  199fi, 
FOR  FURTHER  INFORMATION  CONTACT: 
Pnscilla  A   Dwver.  Office  of  Nuclear 
Material  Safetv  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  [X:  20555-0001 .  telephone 
(301!  415-flnO,  e-mail  P.M>@NRC  GO\' 

SUPPLEMENTARY  INFORMATION: 
I   Background 

On  .August  15    1995  (60  FR  420^9,' 
the  Commission  published  for  publu 
comment  a  proposed  rule  that  would 
c  lanfv  its  reguiations  on  the  physical 
protection  of  spent  nuclear  fuel  and 
high-level  radioacti\e  waste.  The 
proposed  regulation  would  ha\e  applied 
to  spent  fuel  and  high-level  radioactive 
wa.ste  stored  at  ISFSIs,  power  reactors 
that  have  permanent Iv  ceased  reactor 
operations.  MRS  installations,  and  the 
C>ROA,  The  proposed  rule  stated  thai 
the  requirements  for  physically 
protecting  this  type  of  material  lacked 


clarity  in  defining  which  regulations 
were  to  be  applied  at  these  sites.  This 
resulted  in  a  non-cohesive  regulatory 
base.  The  proposed  rule  would  provide 
a  set  of  performance-based 
.'■equirements.  consistent  with  current 
programs  that  ,qre  currently  licensed  and 
.mplemented  at  sites  under  a  unified 
po:i(  \  for  phvsicai  protection 

rhe  proposed  rule  also  indicated  that 
tne  Commission  was  studying  the  need 
for  specific  protection  against  the 
maie\olent  use  of  a  vehicle  at  sites 
affec:ied  bv  the  rule  (this  is  discussed 
further  under  the  "Protection  Goa." 
neading).  The  rule  also  proposed  a 
(  on  forming  amendment  to  10  CFR  Part 
fiO — to  require  material  control  and 
accounting  (MC&A,i  measures  at  the 
GROA  that  would  be  identical  to  that 
required  of  ISFSIs  under  Part  72  .  The 
proposed  rule  added  a  provision  under 
10  CFR  Pan  75  to  clanf\  that  if  GROAs 
are  subject  to  Internationa!  Atomic 
Energy  Agency  ilAE.Aj  safeguards,  then 
NRC's  nuclear  material  accounting  and 
control  regulations  for  implementing  the 
"Agreement  between  the  United  S'ate< 
and  the  IAEA  t^or  the  Application  oi 
Safeguards  in  the  United  States'  apply. 
Fmailv  the  Commission  requested 
spec  ific  comment  on  five  questions 
regarding  impacts  of  the  proposed 
reijulation  on  licensees 

II.  Summary  and  .\nalvsis  of  Public 
Comments 

The  proposed  riiie  was  sutnect  to  a  90- 
dav  public  comment  penod  which 
ended  on  November  13.  1995.  Twenty 

letters  of  comment  were  received. 
Sources  for  these  comments  included  a 
nuclear  industrv  group  Ithe  Nuclear 
Energv  Institute  fNEIji:  one  national 
laboratory;  fifteen  utilities  involved  in 
nuclear  activities;  two  Federai  agencies 
Ithe  Environmental  Protection  .Agency 
(EPA)  and  the  I^epartment  of  Energy 
iLX])E)j;  and  one  citizen's  group  Twelve 
letters  of  comment  explicit!\  endorseci. 
either  m  total  or  in  part,  the  vtewv 
expressed  b\  the  .NEl   Four  letters  ot 
comment,  m  part,  supportec3  tne  general 
objectives  of  the  proposed  nilemaking. 
Correspondence  received  from  EP.^ 
:ndu:ated  no  comment   The  comments 
have  been  grouped  under  the  following 
general  topics; 

1  Protection  Goal. 

2  Basis  for  Requirements 

3  Required  Level  of  Phvsicai  Protection, 

4  Backfit  and  Regu!ator\  .Analysis. 


5.  Rule  Language  Specifics. 

6.  GROAs. 

7.  Staff-Generated  Amendments. 

8.  Summary  of  Responses  to 
Commission's  Specific  Questions. 

1 .  Protection  Goal 

Comment.  Commenters  noted  that, 
although  it  was  appropriate  that  a 
protection  goal  for  spent  fuel  and  high- 
level  radioactive  waste  be  defined,  the 
protection  goal  needed  to  be  less 
stringent  than  the  ccxlified  design  basis 
threat  for  radiological  sabotage.  It  was 
further  stated  that  a  10  CFR  Part  100 
release,  the  unofficial  criterion  for 
determining  radiological  sabotage  of 
power  reactors,  would  be  extremely 
difficult  to  realize  with  respect  to  si>ent 
fuel  and  high-level  radioactive  waste. 
The  citizen's  group  commented  that  any 
protection  goal  developed  for  spent  fuel 
should  also  counter  the  malevolent  use 
of  an  airborne  vehicle. 

Response.  The  NRC  agrees  that  the 
establishment  of  a  protection  goal 
should  be  the  first  step  in  the 
development  of  any  physical  protection 
standards.  One  issue  that  may  have 
caused  confusion  in  the  proj>osed  rule 
is  that  the  assumptions  for  determining 
■'radiological  sabotage"  differ  between 
Part  72,  "Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Fuel  and 
High-Level  Radioactive  Waste."  and 
Fart  73,  "Physical  Protection  of  Plants 
and  Material.  '  The  differing 
assumptions  are  appropriate  because 
"radiological  sabotage,"  as  used  under 
Part  73,  applies  to  a  power  reactor  and 
implies  the  unofficial  criterion  of  a  Part 
1 00  release  for  power  reactors. 
"Radiological  sabotage"  as  used  under 
Part  72  applies  to  the  storage  of  spent 
fuel  and  high-level  radioactive  waste 
and  is  based  on  the  consequences  of  a 
design  basis  accident  as  defined  under 
Part  72.  Although  the  same  term  is  used 
under  both  10  CFR  Parts;  it  is  bfised  on 
different  assumptions  and  results  in 
different  levels  of  required  protection. 
The  Commission  agrees  that  this  is 
confusing  and  that  "radiological 
sabotage,"  as  used  for  operating 
reactors,  is  not  an  appropriate 
protection  level  for  sjjent  fuel  and  high- 
level  radioactive  waste.  The 
Commission  concludes  that  the  • 

protection  goal  is  best  characterized  by 
the  phrase:  "protection  against  the  loss 
of  control  of  the  facility  that  could  be 
sufficient  to  cause  radiation  exposure 
exceeding  the  dose  as  described  in  10 
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CFR  72.106."  The  final  rule  has  been 
modified  accordingly. 

With  regard  to  protection  against  the 
malevolent  use  of  a  land-based  vehicle. 
NRC  has  determined,  based  on  the 
opinions  of  expert  study  and  a  peer 
review  of  findings,  that  there  is  no 
compelling  justification  for  requiring  a 
vehicle  barrier  as  perimeter  protection 
for  spent  fuel  and  high-level  radioactive 
waste  stored  under  a  Part  60  or  Part  72 
license.  Inclusion  of  an  airborne  vehicle 
was  assessed  for  possible  inclusion  into 
the  protection  goal  for  this  rule. 
However,  protection  against  this  type  of 
threat  has  not  yet  been  determined 
appropriate  at  sites  with  greater 
potential  consequences  than  spent  fuel 
storage  installations.  Therefore,  this 
type  of  requirement  is  not  included 
within  the  protection  goal  for  this  final 
rule. 

2.  Basis  for  Requirements 

Comment.  Commenters  frequently 
questioned  the  need  for  tying  Part  72 
requirements  to  Part  73.  The 
commenters  assumed  that  by  involving 
Part  73  in  the  rulemaking,  it  was 
implied  that  the  level  of  physical 
protection  normally  attributed  to  power 
reactors  was  being  required. 
Phraseology  used  in  the  proposed 
requirements,  such  as  uiing  the  term 
"protected  area,"  (PA)  tended  to  further 
foster  this  impression. 

Response  The  Commission  disagiMS 
that  placing  requirements  under  Part  73 
implies  any  association  with  the 
physical  protection  requirements  for 
power  reactors.  It  is  noted  that  Part  73 
provides,  in  one  consolidated  Part,  all  of 
the  requirements  for  those  facilities 
needing  physical  protection  Th's  is  one 
reason  why  an  explicit  requirement  for 
the  protection  of  spent  fuel  and  high- 
level  radioactive  waste  is  being  added  to 
Part  73  Part  73  includes  more  stringent 
requirements  for  power  reactor  and 
Category  I  fuel  cycle  faciUties  and  much 
less  stringent  requirements  for  the 
protection  of  Category  HI  facilities.  With 
regard  to  use  of  the  term  "protected 
area."  the  Commission  has  determined 
that  the  term  is  correctly  used  in  review 
of  its  definition  under  10  CFR  73.2. 
Nonetheless,  the  Commission  has 
reviewed  the  physical  protection 
terminology  found  in  the  final  rule  to 
ensure  that  it  does  not  imply  a  different 
level  of  physical  protection  than 
intended. 

^.  Level  of  Physical  Protection  Needed 

Comment.  Some  commenters 
expressed  the  opinion  that  the  level  of 
physical  protection  described  by  the 
proposed  amendments  was  unnecessary 
and  overly  burdensome.  The  industry 


group  noted  that  what  was  truly  needed 
was  a  level  of  physical  protection 
comparable  to  "enhanced  industrial 
security."  Cited  examples  of  this  type  of 

[)rotection  were:  use  of  suitable  fencing, 
ocked  access  points,  sufficient 
illumination,  and  periodic  security 
patrols.  Other  commenters  questioned 
the  need  for  some  of  the  redundancy 
that  was  included  in  the  proposed  rule. 
One  citizen's  group  believed  that 
physical  protection  measures  should  be 
more  stringent  than  those  described  in 
the  proposed  rule. 

Response  The  Commission  believes 
that  the  appropriate  level  of  physical 
protection  for  spent  fuel  and  high-level 
radioactive  waste  lies  somewhere 
between  industrial-grade  security  and 
the  level  that  is  required  at  operating 
power  reactors.  The  Commission  also 
notes  that  the  nature  of  spent  fuel  and 
of  its  storage  mechanisms  ofTers  unioue 
advantages  in  protecting  the  material. 
This  factor,  along  with  revised 
consequence  considerations,  leads  the 
Commission  to  conclude  that  physical 
protection  at  sites  where  spent  fuel  and 
high-level  radioactive  waste  are  stored 
under  a  10  CFR  Part  60  or  72  license  can 
be  more  flexibly  applied  than 
previously  proposed.  Accordingly,  the 
final  rule  has  been  revised  to  minimize 
redundancy  and  add  flexibility.  Specific 
changes  are  outlined  in  Section  III. 
"Summary  of  Specific  Changes  Made  to 
the  Proposed  Rule  as  a  Result  of  Pubhc 
Comment." 

4  Backfit  and  Regulatory  Analysis 

Comment  NEI  and  a  few  licensees 
commented  that  the  profxjsed  regulation 
imfKJses  a  generic  backfit  as  defined 
under  10  CFR  50.109  and  72  62  The 
NRC  asserted  in  the  proposed  rule  that 
the  amendments  merely  codified  and 
standardized  physical  protection 
measures  that,  through  license 
amendment,  were  already  in  place  at 
existing  sites.  Hence,  it  was  concluded 
that  no  backfit  was  involved. 
Commenters  further  stated  that,  in  terms 
of  backfit  requirements,  the  cost  to 
implement  the  proposed  rule  was  not 
justified  based  on  the  potential  increase 
in  protection  that  the  rule  would  afford 
public  health  and  safety. 

Other  commenters  specifically 
responded  to  the  Regulatory  Analysis 
that  accompanied  ihe  rule.  These 
commenters  expressed  concern  that 
certain  provisions  of  the  regulatory 
analysis  could  turn  into  de  facto 
requirements. 

Additionally,  it  was  recommended 
that  affected  sites  should  be 
"grandfathered"  under  any  final 
rulemaking.  Accordingly,  these  sites 
would  not  be  required  to  meet  the 


provisions  of  the  new  physical 
protection  rule  because  an  adequate 
level  of  physical  protection  was  already 
in  place  at  the  site,  based  on  an  NRC- 
approved  physical  protec-tion  plan. 

Response.  Under  the  proposed  rule, 
the  Commission  stated  that  the  backfit 
rule  in  10  CFR  50.109  did  not  apply 
because  the  amendments  did  not 
impose  any  additional  requirements  on 
Part  50  licensees.  Furthermore,  the 
Commission  notes  that  all  references  to 
Part  50  licensees  are  deleted  in  the  final 

rule. 

The  Commission  further  stated  that 
the  backfitting  requirements  in  10  CFR 
72.62  did  not  apply  because  the 
proposed  amendments  neither  imposed 
nor  modified  procedures  or 
organizations  of  ISFSIs  licensed  under 
Part  72  The  Commission  considers 
these  statements  true  based  on  their 
assessment  of  the  proposed  regulation 
and  its  intended  implementation 
However,  on  further  review,  the  backfit 
rule  in  10  CFR  72.62  may  be  applicable 
to  one  facility  which  has  only  one 
isolation  zone  exterior  to  the  penmeter 
barrier.  The  NRC  staff  has  identified 
alternative  measures  currently  in  place 
that  provide  an  equivalent  level  of 
physical  protection  The  staff  does  not 
intend  to  require  this  facility  to 
establish  an  interior  isolation  zone. 
Thus,  no  backfit  occurs  due  to  the  new 
rule.  Because  10  CFR  72.62  does  not 
cover  reporting  and  recordkeeping 
requirements,  the  inclusion  of  10  CFR 
73.51  in  73.71  event  reporting  is  not  a 

backfit. 

With  respect  to  grandfathering 
existing  sites,  the  Commission  believes 
that  implementation  of  this  final  rule  at 
these  sites  presents  no  undue  burden  to 
affected  licensees  and  provides  a 
minimum  level  of  physical  protection  to 
adequately  protect  the  public  health  and 
safety.  Accordingly,  there  is  no  need  for 
a  grandfathering  provision  and  no 
change  has  been  made  in  the  final  rule 
in  response  to  this  comment.  The 
Commission  notes  that  the  Regulatory 
Analysis  for  the  final  rule  has  been 
revised  to  reflect  changes  made  in 
response  to  public  comment  and  to 
eliminate  ambiguities. 

5.  Rule  Language  Specifics 

Comment  A  variety  of  comments 
were  received  regarding  specific  rule 
terminology.  The  suggestion  was  made 
that  the  term  "protected  area"  be 
revised  to  "ISFSI  controlled  access 


area. 


Response.  As  indicated  previously  in 
this  notice,  the  use  of  the  term 
"protected  area."  is  consistent  with  its 
definition  in  10  CFR  73.2.  Furthermore, 
because  it  is  the  Commission's  position 
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that  a  site  where  spent  fuel  and  high- 
level  radioactive  waste  is  stored  be 
surrounded  bv  a  fence,  it  is  not 
considered  adequate  to  call  the 
enclosure  a  controlled  access  area 
(CAA)  Under  10  CFR  73.2.  the 
definition  of  a  CAA  requires  only  a 
demarcation  of  the  area,  not  a  fence. 

Comment  Another  commenter 
supported  the  Commission  position  that 
operating  power  reactor  licensees  that 
store  spent  fuel  under  a  genera!  license 
should  have  the  option  of  using  the 
physical  protection  measures  of  either 
10  CFR  72.212(b)(.5)  or  the  proposed  10 
CFR  73.51   The  commenter  also 
questioned  whether  the  requirements  of 
10  CFR  72.182,  72.184.  and  72.186 
apply  to  a  general  license,  in  addition  to 
Subpart  K.  A  related  question  requested 
clarification  on  how  general  license 
holders  were  to  notify  NRC  regarding 
which  option  they  would  exercise. 

Response.  The  Comnjission  notes  that 
a  licensee  having  a  Part  50  license  does 
not  fall  within  the  scope  of  the  final 
rule.  The  Commission  believes  it  is 
premature  to  bring  these  licensees  under 
the  provisions  of  the  final  rule  because 
continued  protection  for  spent  fuel  in 
storage  pools  at  Part  50  sites  is  currently 
under  study  bv  the  NRC. 

Comment.  One  commenter  requested 
clarification  on  the  specific  exclusion  of 
an  exemption  for  ISFSIs  from  the 
malevolent  use  of  a  vehicle  threat 
within  the  design  basis  threat.  The 
commenter  indicated  that  it  was  not 
readily  apparent  and  also  a  cumbersome 
process  to  determine  the  current  exempt 
status  of  an  ISFSI  under  present 
regulations. 

Response.  The  Commission  agrees 
and  has  revised  the  text  of  the  rule  to 
exclude  reference  to  the  design  basis 
threat  described  under  10  CFR  73.1. 

Comment.  One  commenter  questioned 
whether  the  proposed  rule  would  apply 
to  a  permanently  shutdown  power  plant 
where  spent  hiel  is  stored  and  the  plant 
is  operating  with  a  Part  50  possession- 
only  license 

Response.  A  facility  wuh  a  Part  50 
license  is  not  subject  to  the  provisions 
of  the  final  rule.  This  revision  to  the 
final  rule  has  been  made  because  the 
Commission  believes  it  is  premature  to 
include  these  licensees  within  the  scope 
of  the  rule  because  continued  protection 
for  spent  fuel  in  storage  pools  at  Part  50 
sites  is  currently  under  study  bv  the 
NRC. 

Comment.  A  commenter  requested 
clarification  on  the  need  for  back-up 
power  for  physical  protection-related 
equipment. 

Response.  The  Commission  believes 
that  affected  licensees  should  not  be 
vulnerable  to  loss  of  offsile  power. 


Thus,  it  is  necessary  for  licensees  to 
assure  either  continuous  operation  of 
required  physical  protection  equipment 
during  power  failure  or  to  demonstrate 
the  ability  to  provide  immediate 
compensation  for  such  failures. 

Comment  Required  illumination 
levels,  assessment  techniques,  required 
&«quency  of  physical  protection  patrols, 
and  searches  before  entry  to  the  PA 
were  all  subjects  of  comment.  A 
commenter  suggested  that  illumination 
be  provided  only  during  periods  of 
assessment  and  that  the  entire  PA  need 
not  be  illuminated  to  a  level  of  0.2 
footcandle. 

Response.  The  Commission  agrees 
that  illumination  to  a  0.2  footcandle 
level  represents  a  large  operating  cost 
and  may  be  difficult  to  achieve,  given 
cask  structure.  This  provision  has  been 
amended  to  more  clearly  indicate  that, 
while  illumination  should  be 
maintained  during  all  periods  of 
darkness,  only  an  adequate  level  of 
illumination  is  required  within  the  PA 
for  the  detection  assessment  means 
used.  In  addition,  required  performance 
capabilities  regarding  detection  are 
clarified  in  the  final  rule  by  specifying 
the  use  of  active  intrusion  detection 
equipment,  as  opposed  to  passive 
systems. 

Comment  Some  commenters  noted 
that  the  frequency  of  patrols  should 
coincide  with  watchmens'  duty  shift 
lengths,  as  opposed  to  once  every  eight 
hours  as  recommended  in  the  proposed 
rule. 

Response.  The  Commission  does  not 
agree  that  the  frequency  of  patrols 
should  coincide  with  duty  shift  lengths. 
However,  the  Commission  agrees  that 
some  flexibility  can  be  provided. 
Accordingly,  this  provision  of  the  final 
rule  is  revised  to  require  daily  random 
patrols,  only 

Comment.  Licensees  cited  the  burden 
of  maintaining  expensive  and  delicate 
explosives  detection  equipment  to  meet 
the  proposed  requirement  for  explosives 
searches  conducted  before  entry  to  the 
PA, 

Response.  The  Commission  agrees.  To 
clarify  this  issue,  the  Commission  has 
revised  the  proposed  rule  to  require 
only  a  visual  search  for  explosives. 
Because  pedestrian  and  vehicular  traffic 
is  not  expected  to  be  high  volume  at 
facilities  affected  bv  the  rule,  this  type 
of  search  is  not  considered  an  undue 
burden  to  affected  licensees. 
Furthermore,  the  amount  of  explosives 
that  may  cause  a  radiological  release  is 
not  easily  concealed. 

Comment  Other  commenters  noted 
redundant  records  retention 
requirements  in  10  CFR  72.180  and  10 
CFR  73.51(c), 


Response.  This  concern  has  been 
corrected  in  the  final  rule. 

Comment.  One  commenter  noted  an 
apparent  contradiction  in  the  proposed 
regulation  regarding  use  of  deadly  force 
in  the  protection  of  an  ISFSI.  The 
commenter  had  been  advised  by  NRC 
staff  that  use  of  deadly  force  was  not 
expected  of  members  of  the  security 
organization  at  ISFSIs.  The  coimnenter 
reasoned  that  this  was  not  consistent 
with  the  requirement  to  protect  against 
radiological  sabotage  under  the 
proposed  rule. 

Response.  The  issue  involving  the  use 
of  the  term  radiological  sabotage  has 
been  resolved  as  discussed  previously. 
Further,  the  Commission  never  intended 
that  onsite  physical  protection 
personnel  at  an  ISFSI  would  provide  a 
response  to  a  safeguards  event  other 
than  calling  for  assistance  from  local 
law  enforcement  or  other  designated 
response  force  unless  their  timely 
response  could  not  be  ensured.  The 
Commission  also  notes  that  10  CFR 
73.51  only  calls  for  unarmed  watchmen, 
not  armed  guards. 

Comment.  Commenters  believe  that 
the  requirements  for  redundant  alarm 
monitoring  stations  and  specified 
staffing  levels  for  the  primary  alarm 
station  are  overly  burdensome  and 
unnecessary. 

Response.  The  Commission  agrees 
that  the  requirement  for  redundant 
alarm  stations  is  excessive.  Regarding 
alarm  monitoring,  this  provision  is 
revised  in  the  final  rule  to  require,  in 
the  redundant  location,  only  a  summary 
indication  that  an  alarm  has  T 
generated.  This  location  need  not! 
necessarily  be  located  onsite  and^could, 
for  example,  be  a  simple  read^Xlt  in  a 
continually-staffed  local  law 
enforcement  agency  office.  Tm*.is 
contingent  on  the  assurance  that  \ 
communications  with  the  local  liw 
enforcement  agency  or  the  desigiiated 
response  force  can  be  maintain^. 
Regarding  required  staffing  levels  of  the 
primary  alarm  station,  the  Commission 
has  deleted  the  specific  requirement 
that  the  physical  protection  organization 
be  comprised  of  at  least  two  watchmen 
from  the  final  rule.  This  deletion  is 
contingent  on  the  Conunission's 
expectation  that  a  human  presence  be 
maintained  in  the  primary  alarm  station 
at  all  times.  To  achieve  this,  the 
Commission  clarifies  its  position  that 
the  primary  alarm  station  must  be 
located  within  the  PA,  be  bullet- 
resisting,  and  be  configured  such  that 
activities  within  the  station  are  not 
visible  from  outside  the  PA,  The  intent 
of  these  measures  is  to  ensure  that  a 
single  act  cannot  destroy  the  capability 
of  an  onsite  watchman  to  call  for 
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assistance.  The  final  rule  has  been 

modified  accordingly 

Comment  Finally,  concerning  the 
actual  terminology  and  format  of  the 
proposed  rule,  commenters  expressed 
support  for  its  performance-based 
nature  but  rejected  the  set  of  provisions 
under  10  CFR  73.51(d)  as  being  overly 
prescriptive. 

Response.  The  Commission  resfKjnds 
that  the  proposed  regulation  found  in  10 
CFR  73  51(d)  IS  needed  to  provide 
additional  clarity  in  meeting  the 
performance  capabilities  in  10  CFR 
73.51(b)  and  notes  that  many  of  the 
physical  protection  measures  described 
under  10  CFR  73  51(d)  are  relaxed  in  the 
final  rule  and  are  less  prescriptive  m  a 
number  of  casM. 

6  GROA 

Comment  Two  comments  were 
received  from  DOE  on  the  amendments 
to  Part  60  dealing  with  the  geologic 
repository  The  first  commenter 
requested  that  it  be  emphasized  in  the 
"Statement  of  Considerations"  for  the 
final  rule  that  the  requirement  for 
physical  protection  of  GROAs  be 
applicable  only  during  their  operational 
phases  and  not  after  closure. 

Response  The  Commission  agrees 
with  this  observation  and  has  clarified 
the  exemption  in  the  final  rule  to 
specifically  exempt  GROAs  from  the 
requirements  of  10  CFR  73.51  after 
permanent  closures. 

Comment  The  second  commenter 
requested  clarification  on  apparent 
conflicts  in  Part  60.  "Disposal  of  High- 
Level  Radioactive  Waste  in  Geologic 
Repositories."  regarding  the  level  of 
detail  required  of  physical  protection 
plans  during  the  different  phases  of  the 
certification  process. 

Response  The  Commission  notes  that 
NUREG  1619,  "Standard  Review  Plan 
for  Physical  Protection  Plans  for  the 
Independent  Storage  of  Spent  Fuel  and 
High-Level  Radioactive  Waste."  to  be 
issued  concurrently  with  the  effective 
date  of  the  final  rule,  will  contain 
guidance  in  this  area. 

7  NRC  Staff-Generated  Amendments 

Subsequent  to  publication  of  the 
proposed  rule,  a  technical  issue  arose 
involving  the  cooling  time  of  spent  fuel 
as  it  relates  to  the  degree  of  physical 
protection  needed.  Because  a  response 
to  this  i.ssue  continues  to  evolve  within 
the  NRC.  the  Commission  believes  it 
would  be  inappropriate  to  apply  the 
provisions  of  the  final  rule  at  this  time 
to  a  licensee  holding  a  10  CFR  Part  50 
license.  Hence,  licensees  holding  a  10 
CFR  Part  50  license  are  not  within  the 
scope  of  the  final  rule.  Further,  review 
indicated  that  there  was  some  confusion 


pertaining  to  MCAA  requirements  fgr 
ISFSIs.  Specifically,  the  NRC  staff  asked 
if  ISFSIs  were  exempt  from  the 
requirements  of  10  CFR  74,51  and.  if 
not.  why  not.  Specific  MCAA 
requirements  for  ISFSIs  are  found  under 
Part  72.  After  consideration  of  the  issue, 
for  clarification,  the  NRC  staff  has 
included  an  amendment  to  10  CFR  Part 
74  that  specifically  exempts  ISFSIs  from 
10  CFR  74.51  in  the  final  rule. 

8.  Summary  of  Responses  to 
Commission 's  Specific  Questions 

Question  1  Would  the  proposed 
amendments  impose  any  significant 
additional  costs  for  safeguards  of 
currently  stored  spent  nuclear  fuel 
beyond  what  is  now  incurred  for  that 
purpose? 

Summary  of  Responses.  Five 
responses  from  nuclear  utilities 
specifically  addressed  this  issue.  All 
indicated  that  the  amendments,  as 
proposed,  would  significantly  increase 
costs.  Manpower-intensive  measures, 
such  as  the  requirement  to  maintain  a 
minimum  of  two  watchmen  per  shift, 
were  most  often  cited  as  creating  an 
undue  burden.  One  licensee  estimated 
costs  of  $1  to  $2  million  to  implement, 
and  a  continuing  cost  increase  of  30-50 
percent,  annually,  to  physical  protection 
operations. 

NRC  Response  Licensees  holding  a 
10  CFR  Part  50  license  are  no  longer 
within  the  scope  of  this  rule.  The  final 
rule  has  been  revised  to  minimize 
redundancy  and  add  flexibility  to  its 
implementation  There  should  be  no 
significant  increase  in  cost  to  current 
licensees. 

Question  2.  Is  there  reason  to  expect 
the  costs  to  future  licensees  to  differ 
substantially  from  those  of  current 
licensees^ 

Summary  of  Responses.  Four 
responses  from  nuclear  utilities 
specifically  addressed  this  issue.  Three 
utilities  cited  both  higher  current  and 
annual  operating  costs.  One  utility 
noted  that,  to  the  extent  that  current 
licensees  have  been  required  to  commit 
to  the  practices  recommended  in  the 
proposed  rule  in  initial  licensing,  there 
is  no  anticipated  difference  in  cost. 

NRC  Response  Licensees  holding  a 
10  CFR  Part  50  license  are  no  longer 
within  the  scope  of  this  rule.  The  final 
rule  has  been  amended  to  be  more 
consistent  with  physical  protection 
implemented  at  sites  with  currently 
approved  physical  protection  plans. 
Hence,  there  should  be  no  significant 
increase  in  costs  to  future  licensees. 

Question  3.  Are  the  cost  estimates  in 
Table  III  of  the  Draft  Regulatory 
Analysis  representative  of  current 
industry  experience?  Are  there 


significant  costs  that  have  not  been 
included  in  the  table? 

Summary  of  Responses.  Three 
responses  from  nuclear  utilities 
specifically  addressed  this  issue.  One 
respondent  indicated  that  the  cost 
estimates  in  Table  III  of  the  "Draft 
Regulatory  Analysis"  are  sufficiently 
broad  to  address  industry  experience. 
However,  the  inclusion  of  a  continual 
surveillance  system  is  not  covered  and 
the  respondent  suggested  that  it  should 
be  a  separate  line  item  Another 
respondent  indicated  that  the  cost 
estimates  appear  to  be  comprehensive 
except  they  do  not  include  construction 
and  maintenance  of  physical  protection 
office  space,  a  records  retention  area, 
and  alarm  station(s) 

NRC  Response.  The  "Regulatory 
Analysis"  has  been  revised  to  reflect 
public  comment  to  include  any 
omissions  or  changes  made  to  the  final 
rule. 

Question  4  Are  the  costs  justified  by 
the  benefits  that  would  be  afforded  by 
the  proposed  amendments?  Are  there 
alternatives  that  would  afford 
essentially  the  same  benefits  but  be 
more  cost  effective? 

Summary  of  Responses.  Three 
responses  from  nuclear  utilities 
specifically  addressed  this  issue  All 
three  indicated  that  the  costs  were  not 
justified  by  the  benefits  derived  from 
the  proposed  rule  One  respondent 
stated  that  the  individual  measures  of 
10  CFR  73.51(d)  have  merit,  but,  when 
taken  in  aggregate,  they  are  not 
necessary  to  protect  public  health  and 
safety  This  respondent  further  stated 
that  redundancy  in  the  proposed  rule 
was  not  needed  and  the  rulemaking 
should  give  affected  licensees  latitude 
in  selecting  and  justifying  the  means  of 
physical  protection.  Alternatives  that 
were  suggested  involved  the  deletion  of 
specific  provisions  of  the  proposed  rule 
and  also  the  restructuring  of  the  rule  so 
as  to  not  group  all  ISFSIs  under  one  set 
of  physical  protection  criteria 

NRC  Response.  The  Commission  has 
revised  the  requirements  of  the 
proposed  rule  to  eliminate  unnecessary 
redundancies,  add  flexibiUty  in 
implementation,  and  reduce  manpower- 
intensive  measures  while  maintaining 
an  adequate  level  of  physical  protection. 

Question  5.  Are  the  proposed 
amendments  to  10  CFR  73.51 
appropriate  for  an  MRS  or  geologic 
repository  operated  by  DOE? 

Summary  of  Response  NEl  was  the 
only  respondent  to  this  issue.  NEI  noted 
that  NRC  should  be  mindful  of  the 
evolving  nature  of  MRS  installations 
and  the  geologic  repository  in  the 
development  of  physical  protection 
regulations  for  these  sites. 
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NBC  Response  NRC  staff  continues  tc 
work  closely  with  DDK  staff  m  the 
development  of  the  certification  process 
for  MRS  installations  and  the  GRO.'\ 

ni.  Summary  of  Specific  Changes  Made 
to  the  Proposed  Rule  as  a  Result  of 

Public  Comment 

Maior  changes  made  to  the  proposed 
rule  include: 

(1)  The  incorporation  of  a  protection 
goal,  and 

(2)  Regarding  required  levels  of 
physical  protec;tion.  redundancies  have 
been  reduced,  flexibility  added,  and 
manpower-for  example — 

•  Regarding  alarm  monitoring,  the 
redundant  alarm  station  need  only 
provide  a  summar\-  indication  at  a 
continuaUy  staffed  location: 

•  Redundant  records  retention  has 
been  eliminated; 

•  The  required  staffing  level  for  the 
seoirity  organization  has  been 
eliminated  and  required  siting  and 
configuration  of  the  primary  alarm 
station  clarified; 

•  Hand-held  equipment  searches  for 
explosives  are  replaced  with  visual 
searches,  and 

•  Illumination  levels  need  only 
permit  adequate  assessment  of  the  PA 
according  to  the  a,ssessrnent  means 
used.  Detection  equipment  must  be 
active  in  nature. 

As  discussed  previously,  the  final  rule 
does  not  applv  to  a  licensee  holding  a 
10  CFR  Part  50  license. 

A  section-hy-section  c;omparison  of 
the  proposed  and  final  rules  follows. 

Part  60— Disposal  of  High-level 
Radioactive  Wastes  in  Geologic 
Repositories 

1.  Section  6U.21.  Content  of 
application  This  section  is  unchanged 
from  the  proposed  rule 

2.  Section  60,31,  Con.struction 
authorization.  This  section  is 
unchanged  from  the  proposed  rule 

3  Section  60  41,  Standards  for 
issuance  oi  a  license.  This  sertion  is 
unchanged  from  the  proposed  rule, 

4  Section  60,78,  Material  control  and 
accounting  records  and  reports  This 
section  IS  unchanged  from  the  proposed 
rule. 

Part  72 — Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Suclear 
Fuel  and  High-Level  Radioactive  Waste 

5.  Section  72.24,  Contents  of 
application:  Technical  information.  This 
section  is  unchanged  from  the  proposed 
rule.  The  term  "radiological  sabotage"  is 
based  on  Part  72  assumptions  and  not 

a  Part  100  radiological  release 

6.  Section  72.180.  Fhvsical  security 
plan.  This  section  is  unchanged  from 


the  proposed  rule  except  for  changing 
the  title  lO  Physical  Protecnion  Plan  to 
be  consistent  with  10  CFR  Part  73. 

7  Section  72.212.  Conditions  of 
general  license  issued  under  §  72.210. 
Revisions  to  this  section  have  been 
deleted  m  their  entirety. 

Part  73 — Physical  Protection  of  Plants 
and  Materials 

8  Section  73  1.  Purpose  and  Scope. 
Paragraph  (b)(6)  is  unchanged  from  the 
proposed  ruie. 

9  Section  73.50.  Requirements  for 
physical  protection  of  Hcensed 
activities.  This  section  remains 
unchanged  from  the  proposed  rule. 

10,  Section  73  51,  Requirements  for 
the  physical  protection  of  stored  spent 
nuclear  hjel  and  high-level  radioactive 
waste  Paragraph  (a).  ,'\ppUcability,  has 
been  revised  to  more  precisely  define 
the  type  of  material  affected  by  the  rule 
and  to  eliminate  10  CFR  Part  50 
licensees  from  the  provisions  of  the 
rule 

Paragraph  ibjijj,  General  Performemce 
Objectives,  has  been  revised  to  read: 
"The  physical  protection  system  must 
be  designed  to  protect  against  loss  of 
control  of  the  facility  that  could  be 
sufficient  to  cause  radiation  exposure 
exceeding  the  dose  as  described  in  10 
CFR  72,106."  This  revised  statement 
describes  a  more  appropriate  protection 
goal  that  is  consistent  with  Part  72.  It 
also  allows  for  a  physical  protection 
system  less  stringent  than  required  to 
protect  against  radiological  sabotage  at 
operating  power  reactors. 

The  introductory  text  of  paragraph  (d) 
has  been  revised  to  more  clearly 
indicate  the  Commission's  intent  that 
alternative  measures  may  also  be 
available  for  meeting  the  provisions  of 
(d).  For  example,  several  questions  arose 
dunnK  final  rule  development  as  to 
whether  the  use  of  a  hardened  and 
protected  alarm  station  sited  at  an 
adjacent  operating  power  reactor  would 
meet  the  intent  of  paragraph  ld)(3)  to 
have  a  hardened  alarm  station  within 
the  PA  of  the  ISFSI,  Staff  considers  this 
to  be  an  acceptable  alternative  mieasure 
for  meeting  this  provision  of  the  final 
rule 

In  paragraph  (d)(1).  the  last  sentence 
has  been  deleted  because  it  is  no  longer 
ne<:,essary  due  to  the  revision  cited  in 
the  previous  paragraph  above 

Paragraph  fd)(2)  has  been  revised  to 
read:  "Illumination  must  be  sufficient  to 
permit  adequate  assessment  of 
unauthorized  penetrations  of  or 
activities  within  the  protected  area," 
This  revision  has  been  made  to  permit 
flexibility  in  illumination  le\els. 

Paragraph  (d)(3)  has  been  revised  to 
read;  "The  perimeter  of  the  protected 


area  must  be  subject  to  continual 
surveillance  and  be  protected  by  an 
active  intrusion  alarm  system  that  is 
capable  of  detecting  penetration  through 
the  isolation  zone  and  that  is  monitored 
in  a  continually  staffed  primary  alarm 
station  located  within  the  protected 
area,  and  in  one  additional  continually 
staffed  location  to  ensure  that  a  single 
act  cannot  destroy  the  caf)ability  of  the 
onsite  watchman  to  call  for  assistance. 
The  primary  alarm  station  must  be 
located  within  the  protected  area;  have 
bullet-resisting  walls,  doors,  ceiling,  and 
floor;  and  the  interior  of  the  station 
must  not  be  visible  from  outside  the 
protected  area.  A  timely  means  for 
assessment  must  also  be  provided. 
Regarding  alarm  monitoring,  the 
redundant  location  need  only  provide  a 
summary  indication  that  an  alarm  has 
been  generated."  This  clarifies  the 
Commission's  position  that  the 
necessary  level  of  protection  should 
ensure  that  a  single  act  caim«t  destroy 
the  capability  of  the  onsite  watchman  to 
call  for  assistance. 

Paragraph  (d)(4)  has  been  revised  to 
reduce  the  frequency  of  patrol  from  "not 
less  than  once  every  8  hours"  to  "daily 
random  patrols"  with  additional 
discussion  provided  in  guidance  issued 
to  support  the  rule. 

Paragraph  (d)(5)  has  been  revised  to 
read;  "A  security  organization  with 
written  procedures  must  be  established. 
The  security  organization  must  include 
sufficient  personnel  p>er  shift  to  provide 
for  monitoring  of  detection  systems  and 
the  conduct  of  surveillance,  assessment, 
access  control,  and  communications  to 
assure  adequate  response.  Members  of 
the  security  organization  must  be 
trained,  equipped,  qualified  and 
requalified  to  perform  assigned  job 
duties  in  accordance  with  Appendix  B 
to  Part  73, 1.A,  (1)  (a)  and  (b);  B(l){a); 
and  the  applicable  portions  of  II."  This 
change  eliminates  a  required  staffing 
level  and  describes  quahfication  and 
training  levels  for  watchmen,  only,  as 
the  primary  members  of  the  security 
organization. 

Paragraph  (d)(6)  has  been  changed  to 
require  "timely"  response  from  the 
designated  response  forces  If  timely 
response  cannot  be  provided,  additional 
protective  measures  may  be  required,  to 
include  use  of  armed  guards. 

Paragraph  (d)(7)  has  been  deleted. 

Paragraph  (d)(8)  has  been 
redesignated  as  paragraph  (d)(7)  and 
revised  to  read  as  follows:  "A  personnel 
identification  system  and  a  controlled 
lock  system  must  be  established  and 
maintained  to  limit  access  to  authorized 
individuals."  This  eliminates  the 
unnecessary  coupling  of  the 
identification  system  with  the  system 
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Paragraph  (d)(9)  has  been  deleted.  If  a 
person  is  authorized  access  to  the  PA. 
properly  identified,  and  subject  to 
search,  there  is  no  need  for  the 
individual  to  be  escorted. 

Paragraph  (d)(10)  has  been 
redesignated  as  paragraph  (d)(8). 
Regarding  communications,  tha  term 
"security  organization"  has  been  revised 
to  "onsite  security  force  members"  to 
more  precisely  define  communication 
channels. 

Paragraph  (d)(ll)  has  been 
redesignated  as  paragraph  (d)(9)  and 
revised  to  read  as  follows:  "All 
individuals,  vehicles  and  hand-carried 
packages  entering  the  protected  area 
must  be  checked  for  proper 
authorization  and  visually  searched  for 
explosives  before  entry."  This  is 
permissible  because  the  amount  of 
explosives  needed  to  cause  a 
radiological  release  is  not  easily 
concealable. 

Paragraph  (d)(12)  has  been 
redesignated  as  paragraph  (d)(10).  The 
text  of  this  paragraph  is  unchanged  from 
th«*  proposed  rule. 

Paragraph  (d)(13)  has  been 
redesignated  as  paragraph  (d)(ll)  and 
revised  to  read  as  follows;  "All 
detection  systems,  surveillance/ 
assessment  systems,  and  supporting 
subsystems  including  illumination 
systems  must  be  tamper-indicating  with 
line  supervision  and  be  maintained  in 
operable  condition.  Timely 
compensatory  measures  must  be  taken 
after  discovery  of  inoperability  to  assure 
that  the  effectiveness  of  the  physical 
protection  system  is  not  reduced." 

Paragraph  (d)(14)  has  been 
redesignated  as  paragraph  (d)(12)  and 
remains  unchanged  from  the  proposed 

rule. 

Paragraph  (d)(15)  has  been 
redesignated  as  paragraph  (d)(13).  This 
provision  has  been  added  to  assure  that 
duplication  of  records  under  §  72.180  is 
not  required.  Paragraph  (d)(13)(ii)  has 
been  revised  to  read  as  follows: 
"Screening  records  of  members  of  the 
security  organization."  Finally,  the  log 
of  patrols  must  contain  all  patrols,  not 
just  routine  patrols. 

Paragraph  (e)  has  been  revised  for 
clarity. 

11.  Section  73.71.  Reporting  of 
safeguards  events,  remains  unchanged 
from  the  proposed  rule. 

Part  74 — Material  Control  and 
Accounting  of  Special  Nuclear  Material 

12.  In  Section  74.51.  Nuclear  material 
control  and  accounting  for  sp>ecial 
nuclear  material,  paragraph  (a)  has  been 
revised  to  read  as  follows:  "General 


performance  objectives.  Each  licensee 
who  is  authorized  to  possess  five  or 
more  formula  kilograms  of  strategic 
special  nuclear  material  (SSNM)  and  to 
use  such  material  at  any  site,  other  than 
a  nuclear  reactor  licensed  pursuant  to 
Part  50  of  this  chapter,  an  irradiated  fuel 
reprocessing  plant,  an  operation 
involved  with  waste  disposal,  or  an 
independent  spent  fuel  storage  facility 
licensed  pursutmt  to  Part  72  of  this 
chapter,  shall  establish,  implement,  and 
maintain  a  Commission  approved 
material  control  and  accounting  (MC&A) 
system  that  will  achieve  the  following 
objectives:  •   •   •  "  This  paragraph 
specifically  exempts  Part  72  ISFSIs  from 
the  requirements  of  10  CFR  74.51. 

Part  75 — Safeguards  on  Nuclear 
Material^lmplementation  of  US/IAEA 
Agieement 

13.  Section  75.4.  Definitions,  remains 
unchanged  from  the  proposed  rule. 

Criminal  Penalties 

NRC  notes  that  these  final 
amendments  are  issued  under  Sections 
161b  and  i  of  the  Atomic  Energy  Act  of 
1954.  as  amended.  Therefore,  violation 
of  these  regulations  may  subject  a 
person  to  criminal  sanctions  under 
section  223  of  the  Atomic  Energy  Act. 

Environmental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  final  rule  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(3)(i)  and  (iii). 
Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
(0MB).  approval  numbers  3150-0002. 
3150-0055.  3150-0123.  and  3150-0132. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  OMB  control 
number,  the  NRC  may  not  conduct  and 
a  person  is  not  required  to  respond  to. 
the  information  collection. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
"Final  Regulatory  Analysis"  for  this 
final  rule.  The  final  analysis  examines 
the  benefits  and  alternatives  considered 
by  the  Commission.  The  "Final 
Regulatory  Analysis"  is  available  for 


inspection  in  the  NRC  Public  Document 
room.  2120  L  Street  NW  (Lower  Level). 
Washington  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Priscilla 
A.  Oiwyer.  Division  of  Fuel  Cycle  Safety 
and  Safeguards.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001   The 
"Final  Regulatory  Analysis"  is  available 
for  viewing  and  downloading  from  the 
NRC's  rulemaking  bulletin  board. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b).  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  final  rule  affects  operators 
of  ISFSIs  and  DOE  as  the  operator  of  the 
MRS  and  GROA.  The  affected  licensees 
do  not  fall  within  the  scope  of  the 
definition  of  "small  entities  '  set  forth  in 
Section  601(3)  of  the  Regulatory 
Flexibility  Act.  or  the  NRC's  size 
standards  (10  CFTl  2.810). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Aet  of  1996,  NRC  has 
determined  that  this  action  is  not  a 
"major  rule"  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule  in.lO  CFR  50.109  does 
not  apply  because  this  final  rule  does 
not  impose  new  requirements  on 
existing  10  CFR  part  50  licensees.  The 
backfit  rule  in  10  CFR  72.62  may  be 
applicable  to  one  facility  which  has 
only  one  isolation  zone  exterior  to  the 
perimeter  barrier.  However,  the  NRC 
staff  has  identified  alternative  measures 
currently  in  place  that  provide  an 
equivalent  level  of  physical  protection. 
The  staff  does  not  intend  to  require  this 
facility  to  establish  an  interior  isolation 
zone.  Thus,  no  backfit  occurs  due  to  the 
new  rule.  Because  10  CFR  72.62  does 
not  cover  reporting  and  recordkeeping 
requirements,  the  inclusion  of  10  CFR 
73.51  in  10  CFR  73.71  event  reporting 
is  not  a  backfit.  Finally,  the  transfer  of 
spent  fuel  from  a  reactor,  licensed  under 
10  CFR  part  50  and  subject  to  10  CFR 
73.55  physical  protection  requirements, 
to  an  ISFSI  licensed  under  10  CFR  part 
72.  and  its  associated  physical 
protection  provisions  (e.g..  10  CFR 
73.51)  is  not  a  backfit.  A  new  license 
under  10  CFR  art  72  is  a  matter  of 
compliance  with  regulations.  In  all 
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cases,  transition  from  10  CFR  73.55  to 
73.51  is  a  relaxation  of  requirements 
and  not  a  backfit. 

List  of  Subjects 

W  CFR  Pari  60 

Criminal  penalties,  High-level  waste. 
Nuclear  power  plants  and  reactors. 
Nuclear  materials,  Rf^portin^  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal 

10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials.  Of  cupational  safety  and 
health,  Reporting  and  recordkeeping 

requirements.  Security  measures.  Spent 
fuel 

10  CFR  Part  73 

Criminal  penalties.  Hazardous 
materials  transportation.  Export,  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reaclors.  Reporting  and 
recordkeeping  requirements,  Secunty 
measures 

10  CFR  Part  74 

Accounting,  Criminal  penalties. 
Hazardous  materials  transportation, 
Material  control  and  accounting. 
Nuclear  materials.  Packaging  and 
containers,  Radiation  protection 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Special  nuclear  material 

10  CFR  Part  75 

Cnminal  penalties.  Intergovernmental 
relations.  Nuclear  materials   Nuclear 
power  plants  and  reaclors,  Reporting 
and  recordkeeping  requirements, 
Secunty  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
;^tomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U  S.C  552  and  55,3 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  60,  72,  73, 
74,  and  75 

PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

1   The  authoritv  citation  for  part  60 
continues  to  read  as  follows 

Authoritv:  Sets  51,  53.62,63,65,81.  161 
182,  183,  68  Stal   929,  930,  932,  933.  935, 
^^48,  953.  954,  as  amended  (42  U  S  C.  2071 
2073,  2092,  2093,  2095.  2111,  2201,  2232 
2233i,  sees   202,  206,  88  Stat   1244,  1246  142 
U,S,C.  5842,  5846),  sees  10  and  14,  Pub   L 
95-601,  92  Stat  2951  (42  L'  S  C,  2021a  and 
5851);  sec,  102,  Pub  L  91-190,  83  Stat  853 
(42  U  S,C  4332!,  sees   114,  121,  Pub  L  97- 
425.  96  Stat   2213g,  2228.  as  amended  (42 
U.SC   10134,  101411  and  Pub   L  102-486 
sec  2902,  106  Stat.  3123  (42  U.S.C.  5851). 


2.  In  §  60  21 ,  paragraphs  (b)(3),  {b)(4), 
and  (c){10)  are  revised  to  read  as 
follows: 

$  60.21     Content  of  application. 

•  *  »  »  * 

(bj-    •    • 

(3)  A  detailed  plan  to  provide 
physical  protection  of  high-level 
radioactive  waste  m  accordance  with 
§  73  51  of  this  chapter  This  plan  must 
include  the  design  for  physical 
protection,  the  licensees  safeguards 
contingency  plan,  and  secuntv 
organization  personnel  training  and 
qualification  plan  The  plan  must  list 
tests  inspections,  audits,  and  other 
means  to  be  used  to  demonstrate 
compliance  with  such  requirements 

(4)  A  description  of  the  program  to 
meet  the  requirements  of  §  60,  ~8. 


(10)  A  desfTiption  of  the  program  to 
be  used  to  maintain  the  records 
described  in  §§60  71  and  60.72. 

•  «  •  «  • 

3.  In  §60.31,  paragraph  (b)  is  revised 
to  read  as  follows 

§60.31     Construction  autt>onzation 

«  *  •  •  * 

(h)  Common  defense  and  spcunrv 
That  there  is  reasonable  assurant  e  t!~.a* 
the  activities  proposed  m  the 
application  will  not  be  mimical  to  tne 
common  defense  and  security 
•        •        •        •        • 

4  In  §50  41.  paragraph  fcl  is  revised 

to  read  as  follows 

§  60.41     Standards  tor  issuance  of  l»canse 

»  •  «  «  « 

(c)  The  issuance  of  the  license  will 
not  be  mimical  to  the  common  defense 
and  security  and  will  not  constitute  ai: 
unreasonable  risk  to  the  health  aiid 
safety  of  the  public. 
«         *         «         •         * 

5  A  new  §  60.78  is  added  to  read  as 
follows: 

$  60.78    Materlai  control  and  accounting 
records  and  reports. 

DOE  shall  implement  a  program  of 
matena!  control  and  accounting  [and 
accidental  criticality  reporting)  that  is 
the  same  as  that  specified  in  §§  72.72, 
72.74,  72  76,  and  72,78  of  this  chapter 

PART  72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

6.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

,A,ulhoritv:  .Sees   51    53,  57,62,63.65.69. 
81,  161.  IS'2.  183.  184.  186,  187,  189.  68  Stat 


929.  930.  932.  933,  934,  935,  948,  953.  954. 
955.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2071,  2073.  2077.  2092, 
2093.  2095.  2099.  2111.  2201,  2232,  2233, 
2234,  2236,  2237.  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Sut  688.  as  amended  (42 
U.S.C.  2021);  sec  201.  as  amended.  202,  206. 
88  Stat  1242,  as  amended.  1244.  1246  (42 
U.S.C  5841.  5842.  58461;  Pub  L  95-601,  sec. 
10.  92  Stat.  2951  as  amended  by  Pub  L  102- 
486.  sec  7902, 106  Stat.  3123  (42  U.S.C. 
5851):  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees  131, 132, 133, 135, 
137, 141,  Pub  L  97-425.  96  Stat.  2229,  2230. 
2232,  2241.  sec  148.  Pub  L  100-203, 101 
Stat  1330-235  (42  U.S.C  10151.  10152, 
10153,  10155,  10157,  10161,  10168). 

Section  72.44(g)  also  issued  under 
sees.  142(b)  and  148(c),  (d),  Pub.  L  100- 
203,  101  Stat.  1330-232.  1330-236  (42 
use.  10162(b).  10168  (c).  (d)).  Section 
72.46  also  issued  under  sec  189.  68 
Stat.  955  (42  U.S.C.  2239);  sec  134.  Pub. 
L.  97-425.  96  Stat.  2230  (42  U.S.C. 
10154).  Section  72.96(d)  also  issued 
under  sec.  145(g).  Pub.  L.  100-203, 101 
Stat.  1330-235  (42  U  S  C.  10165(g)). 
Subpart  J  also  issued  under  sees  2(2), 
2(15).  2(19).  117(a).  141(h).  Pub.  L  97- 
425,  96  Stat.  2202,  2203.  2204,  2222, 
2224  (42  U.S.C.  10101,  10137(a). 
10161(h)).  Subparts  K  and  L  are  also 
issued  under  sec  133.  98  Stat.  2230  (42 
U.S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198), 

7  In  §  72.24.  paragraph  (o)  is  revised 
•c  -eai  as  follows: 

§  72.24     Contents  of  appl»c*ttori   'ftchi-vical 

information. 

.  •         •         •         • 

(o)  A  description  of  the  detailed 
security  measures  for  physical 
protection,  including  design  features 
and  the  plans  required  by  subpart  H.  For 
an  application  from  EXDE  fat  an  ISFSI  or 
MRS,  DOE  will  provide  a  description  of 
the  physical  protection  plan  for 
protection  against  radiological  sabotage 
as  required  by  subpart  H. 
•         «         *         •         • 

8.  Section  72.180  is  revised  to  read  as 
follows: 

§  72. 1 80     Physical  protection  plan. 

The  licensee  sna..  esiaD..sr..  maintain, 
and  follow  a  detailed  plan  for  physical 
protection  as  described  in  §  73.51  of  this 
chapter.  The  licensee  shall  retain  a  copy 
of  the  current  plan  as  a  record  until  the 
Commission  terminates  the  license  for 
which  the  procedures  were  develof>ed 
and,  if  any  portion  of  the  plan  is 
superseded,  retain  the  superseded 
material  for  3  years  after  each  change  or 
until  termination  of  the  license.  The 
plan  must  describe  how  the  applicant 
will  meet  the  requirements  of  §  73.51  of 
this  chapter  and  provide  physical 
protection  during  on-site  transportation 
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to  and  from  the  proposed  ISFSI  or  MRS 
and  include  within  the  plan  the  design 
for  physical  protection,  the  licensee's 
safeguards  contingency  plan,  and  the 
security  organization  personnel  training 
and  qualification  plan.  The  plan  must 
list  tests,  inspections,  audits,  and  other 
means  to  be  used  to  demonstrate 
compliance  with  snch  requirements. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

9.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53,  161.  68  Stat  930.  948. 
as  amended,  sec.  147.  94  Slat  780  (42  U.S.C 
2073.  2167.  2201);  sec.  201.  as  amended.  204. 
88  Stat.  1242.  as  amended.  1245.  sec.  1701. 
106  Stat.  2951.  2952.  2953  (42  U.S.C.  5841. 
S844.  22970. 

Section  73.1  also  issued  under  sees. 
135.  141.  Pub.  L.  97-425.  96  Stat.  2232. 
2241  (42  U.S.C.  10155.  10161).  Section 
73.37(f)  also  issued  under  sec.  301.  Pub. 
L.  96-295.  94  Stat   789  (42  U  S.C.  5841 
note).  Section  73.57  is  issued  under  sec. 
606.  Pub.  L.  9^399,  100  Stat.  876  (42 
U.S.C.  2169). 

10.  In  §  73.1.  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

§73.1     Purpose  and  scope. 

a  •  *  *  * 

(b)-   *   * 

(6)  This  part  prescribes  requirements 
for  the  physical  protection  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  stored  in  either  an  independent 
spent  fuel  storage  installation  (ISFSI)  or 
a  monitored  retrievable  storage  (MRS) 
installation  licensed  under  part  72  of 
this  chapter,  or  stored  at  the  geologic 
repository  operations  area  licensed 
under  part  60  of  this  chapter. 

•  ••••• 

ll.Theintroductory  text  of§73.50  is 
revised  to  read  as  follows; 

%  73.50     Requirements  for  physical 
protection  (or  licensed  activities. 

Each  licensee  who  is  not  subjeci  to 
§  73. 51.  but  who  possesses,  uses,  or 
stores  formula  quantities  of  strategic 
special  nuclear  material  that  are  not 
readily  separable  from  other  radioactive 
material  and  which  have  total  external 
radiation  dose  rates  in  excess  of  100 
rems  per  hour  at  a  distance  of  3  feet 
from  any  accessible  surfaces  without 
intervening  shielding  other  than  at  a 
nuclear  reactor  facility  licensed 
pursuant  to  part  50  of  this  chapter,  shall 
comply  with  the  following: 

*  •         •         *        • 

12.  A  new  §  73.51  is  added  to  read  as 
follows: 


§73.51      MeqvJiren-^ants  'o'  !'^e  physical 
protection  ol  stored  spent  nuciear  ruei  and 
high-level  radioactive  «vasie 

(a)  Applicability.  Notwithstanding  the 
provisions  of  §§  73.20,  73.50.  or  73.67. 
the  physical  protection  requirements  of 
this  section  apply  to  each  licensee  that 
stores  spent  nuclear  fuel  and  high-level 
radioactive  waste  pursuant  to 
paragraphs  (a)(l)(i).  (ii).  and  (2)  of  this 
section.  This  includes — 

(1)  Spent  nuclear  fuel  and  high-level 
radioactive  waste  stored  under  a 
specific  license  issued  pursuant  to  part 
72  of  this  chapter: 

(i)  At  an  independent  spent  fuel 
storage  installation  (ISFSI)  or 

(ii)  At  a  monitored  retrievable  storage 
(MRS)  installation;  or 

(2)  Spent  nuclear  fuel  and  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  (GROA) 
licensed  pursuant  to  part  60  of  this 
chapter; 

(b)  General  performance  objectives. 
(1)  Each  licensee  subject  to  this  section 
shall  establish  and  maintain  a  physical 
protection  system  with  the  objective  of 
providing  high  assurance  that  activities 
involving  spent  nuclear  fuel  and  high- 
level  radioactive  waste  do  not  constitute 
an  unreasonable  risk  to  public  health 
and  safety. 

(2)  To  meet  the  general  objective  of 
paragraph  (b)(1)  of  this  section,  each 
licensee  subject  to  this  section  shall 
meet  the  following  performance 
capabilities. 

(i)  Store  spent  nuclear  fuel  and  high- 
level  radioactive  waste  only  within  a 
protected  area; 

(ii)  Grant  access  to  the  protected  area 
only  to  individuals  who  are  authorized 
to  enter  the  protected  area; 

(iii)  Detect  and  assess  unauthorized 
penetration  of.  or  activities  within,  the 
protected  area; 

(iv)  Provide  timely  communication  to 
a  designated  response  force  whenever 
necessary;  and 

(v)  Manage  the  physical  protection 
organization  in  a  manner  that  maintains 
its  effectiveness. 

(3)  The  physical  protection  system 
must  be  designed  to  protect  against  loss 
of  control  of  the  facility  that  could  be 
sufficient  to  cause  a  radiation  exposure 
exceeding  the  dose  as  described  in 

§  72.106  of  this  chapter. 

(c)  Plan  retention.  Each  licensee 
subject  to  this  section  shall  retain  a  copy 
of  the  effective  physical  protection  plan 
as  a  record  for  3  years  or  until 
termination  of  the  license  for  which 
procedures  were  developed. 

(d)  Physical  protection  systems, 
components,  and  procedures.  A  licensee 
shall  comply  with  the  following 
provisions  as  methods  acceptable  to 


NRC  for  meeting  the  performance 
capabilities  of  §  73.51(b)(2).  The 
Commission  may.  on  a  specific  basis 
and  upon  request  or  on  its  own 
initiative,  authorize  other  aUemative 
measures  for  the  protection  of  spent  fuel 
and  high-level  radioactive  waste  subject 
to  the  requirements  of  this  section,  if 
after  evaluation  of  the  specific 
alternative  measures,  it  finds  reasonable 
assurance  of  compliance  with  the 
performance  capabilities  of  paragraph 
(b)(2)  of  this  section. 

(1)  Spent  nuclear  fuel  and  high-level 
radioactive  waste  must  be  stored  only 
within  a  protected  area  so  that  access  to 
this  material  requires  passage  through  or 
penetration  of  two  physical  barriers,  one 
barrier  at  the  perimeter  of  the  protected 
area  and  one  barrier  offering  substantial 
penetration  resistance.  The  physical 
barrier  at  the  perimeter  of  the  protected 
area  must  be  as  defined  in  §  73.2. 
Isolation  zones,  typically  20  feet  wide 
each,  on  both  sides  of  this  barrier,  must 
be  provided  to  facilitate  assessment.  The 
barrier  offering  substantial  resistance  to 
penetration  may  be  provided  by  an 
approved  storage  cask  or  building  walls 
such  as  those  of  a  reactor  or  fuel  storage 
building. 

(2)  Illumination  must  be  sufficient  to 
permit  adequate  assessment  of 
unauthorized  penetrations  of  or 
activities  within  the  protected  area. 

(3)  The  perimeter  of  the  protected  area 
must  be  subject  to  continual 
surveillance  and  be  protected  by  an 
active  intrusion  alarm  system  which  is 
capable  of  detecting  penetrations 
through  the  isolation  zone  and  that  is 
monitored  in  a  continually  staffed 
primary  alarm  station  and  in  one 
additional  continually  staffed  location. 
The  primary  alarm  station  must  be 
located  within  the  protected  area;  have 
bullet-resisting  walls,  doors,  ceiling,  and 
floor;  and  the  interior  of  the  station 
must  not  be  visible  from  outside  the 
protected  area.  A  timely  means  for 
assessment  of  alarms  must  also  be 
provided.  Regarding  alarm  monitoring, 
the  redundant  location  need  only 
provide  a  summary  indication  that  an 
alarm  has  been  generated. 

(4)  The  protected  area  must  be 
monitored  by  daily  random  patrols. 

(5)  A  security  organization  with 
written  procedures  must  be  established. 
The  security  organization  must  include 
sufficient  {>ersonnel  per  shift  to  provide 
for  monitoring  of  detection  systems  and 
the  conduct  of  surveillance,  assessment, 
access  control,  and  communications  to 
assure  adequate  response.  Members  of 
the  security  organization  must  be 
trained,  equipped,  qualified,  and 
requalified  to  perform  assigned  job 
duties  in  accordance  with  appendix  B  to 
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part  73.  sections  1  .^  (1)  (a)  and  (b), 

B!  1  )(a).  and  the  applicable  portions  of  II. 

16)  Documented  liaison  with  a 
designated  response  force  or  local  law 
enforcement  agency  (LLEA)  must  be 
established  to  permit  timelv  response  to 
unauthorized  penetration  or  activities. 

(7)  A  personnel  identification  system 
and  a  controlled  lock  system  must  be 
established  and  maintained  to  limit 
access  to  authorized  individuals 

(8)  Redundant  communications 
capability  must  be  provided  between 
onsite  security  forc;e  members  and 
designated  response  force  or  LLE.-\. 

OJAll  individuals,  vehicles,  and 
hand-carried  packages  entering  the 
protected  area  must  be  checked  for 
proper  authorization  and  visually 
searched  for  explosives  before  entry. 

(10)  Written  response  procedures 
must  be  established  an^  maintained  for 
addressing  unauthorized  penetration  of. 
or  activities  within,  the  protected  area 
including  Category  5.  "Procedures,    of 
appendix  C  to  part  73  The  licensee 
shall  retain  a  copy  of  response 
procedures  as  a  record  for  3  years  or 
until  termination  of  the  license  for 
which  the  procedures  were  developed 
Copies  of  superseded  material  must  be 
retained  for  3  years  after  eat.h  change  or 
until  termination  of  the  license. 

(11)  All  detection  systems. 
surveillance/assessment  systems,  and 
supporting  subsystems,  including 
illumination  systems,  must  be  tamper- 
indicating  with  line  supervision  and  be 
maintained  in  operable  condition. 
Timely  compensatory-  measures  must  be 
taken  after  discovery-  of  moperability,  to 
assure  that  the  effectiveness  of  the 
security  system  is  not  reduced 

(12)  The  physical  protection  program 
must  be  reviewed  once  every  24  months 
by  individuals  independent  of  both 
physical  protection  program 
management  and  personnel  who  ha\-e 
direct  responsibility  for  implementation 
of  the  physical  protection  program  The 
physical  protection  program  review- 
must  include  an  evaluation  of  the 
effectiveness  of  the  physical  protec:t!on 
system  and  a  verification  of  the  liaison 
established  with  the  designated 
response  force  or  LLE.-K. 

(131  The  following  documentation 
must  be  retained  as  a  record  for  3  years 
after  the  record  is  made  or  until 
termination  of  the  license  Duplicate 
records  to  those  required  under  §  72  180 
of  part  72  and  §  73  71  of  this  part  need 
not  be  retained  under  the  requirements 
of  this  section: 

(i)  A  log  of  individuals  granted  access 
to  the  protected  area; 

(ii)  Screening  records  of  members  of 
the  security  organization; 

(iii)  A  log  of  all  patrols; 


(iv)  A  record  of  each  alarm  received. 
identifying  the  type  of  alarm,  location. 
date  and  time  when  received,  and 
disposition  of  the  alarm;  and 

(v)  The  physical  protection  program 
review  reports 

(e)  A  licensee  that  operates  a  GROA 
is  exempt  from  the  requirements  of  this 
section  for  that  GROA  after  permanent 
closure  of  the  GRO.^ 

13.  In  §73.71,  paragraphs  (b)(1)  and 
(c)  are  revised  to  read  as  follows: 

§  73.71     Reporting  of  safeguards  events. 

*  *  «  «  • 

(b)(1)  Each  licensee  subject  to  the 
provisions  of  §§  73.20.  73.37.  73.50, 
73.51.  73.5,5.  73.60.  or  73.67  shall  notify 
the  NRC  Operations  Center  within  1 

hour  of  discovery  of  the  safeguards 
events  described  in  paragraph  1(a)(1)  of 
appendix  G  to  this  part.  Licensees 
subject  to  the  provisions  of  §§  73.20. 
73.37.  73.50.  73.51.  73.55.  73.60.  or  each 
licensee  possessing  strategic  special 
nuclear  material  and  subject  to 
§  73, 67(d)  shall  notify  the  NRC 
Operations  Center  within  1  hour  after 
discovery  of  the  safeguards  events 
described  in  paragraphs  1(a)(2),  (a)(3), 
(b),  and  (c)  of  appendix  G  to  this  part. 
Licensees  subject  to  the  provisions  of 
§§73.20,  73  37,  73,50.  73.51,  73.55,  or 
73.60  shall  notify  the  NRC  Operations 
Center  within  1  hour  after  discovery  of 
;he  safeguards  events  described  in 
paragraph  1(d)  of  appendix  G  to  this 
part. 
***** 

(c)  Each  licensee  subject  to  the 
provisions  of  §§  73.20.  73.37.  73.50. 
73.51,  73  55.  73  60,  or  each  licensee 
possessing  SSN'M  and  subject  to  the 
provisions  of  §  73, 67(d)  shall  maintain  a 
current  log  and  record  the  safeguards 
events  described  in  paragraphs  II  (a)  and 
(b!  of  appendix  G  to  this  part  within  24 
hours  of  discovery-  by  a  licensee 
employee  or  member  of  the  licensee's 
contract  security  organization.  The 
licensee  shall  retain  the  log  of  events 
recorded  under  this  section  as  a  record 
for  3  years  after  the  last  entry  is  made 
in  each  log  or  until  termination  of  the 
license. 


PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

14,  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  Sees   53    57,  161    182.  183,  68 
Stat  930,  932,  948  953   954,  as  amended, 
sec  234,  83  Stat  444.  as  amended  (42  U.S.C 
2073,  2077.  2201.  2232.  2233.  2282.  2297f); 
sees  201.  as  amended  202   206,  88  Stat. 
1242.  as  amended.  1244    1246  (42  U.S.C. 
5841.  5842,  5846) 


15.  In  §  74.51.  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  74.51    Nuclear  material  control  and 

accounting  for  special 


(a)  General  performance  objectives. 
Each  licensee  who  is  authorized  to 
possess  five  or  more  formula  kilograms 
of  strategic  special  nuclear  material 
(SSNM)  and  to  use  such  material  at  any 
site,  other  than  a  nuclear  reactor 
licensed  pursuant  to  part  50  of  this 
chapter,  an  irradiated  fuel  reprocessing 
plant,  an  operation  involved  with  waste 
disposal,  or  an  independent  spent  fuel 
storage  facility  licensed  pursuant  to  part 
72  of  this  chapter  shall  establish, 
implement,  and  maintain  a 
Commission-approved  material  control 
and  accounting  (MC&A)  system  that  will 
achieve  the  following  objectives: 


PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL 
IMPLEMENTATION  OF  US'IAEA 
AGREEMENT 

16.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  103.  104. 122. 161. 
68  Stat.  930,  932.  936.  937.  939.  948,  as 
amended  (42  U.S.C.  2073.  2093.  2133.  2134. 
2152.  2201):  sec.  201.  88  SUt.  1242.  as 
amended  (42  U.S.C.  5841). 

Section  75.4  also  issued  under  sees. 
135,  141,  Pub.  L.  97-425,  96  Stat.  2232, 
2241  (42  U.S.C.  10155.  10161). 

17.  In  §  75.4,  paragraph  (k)(5)  is 
revised  to  read  as  follows: 

§  75  4     Definit>0'-is 


(5)  Any  location  where  the  possession 
of  more  than  1  effective  kilogram  of 
nuclear  material  is  licensed  pursuant  to 
parts  40,  60,  or  70  of  this  chapter,  or 
pursuant  to  an  agreement  state  license. 
***** 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  May.  1998. 

For  the  Nuclear  Regulatory  Comnussioa. 
)ohxi  C.  Hoyle, 
Secretary  of  the  Commission. 
(rp  r*- -    ^^-:  2978  Filed  5-14-98:  8:45  am] 
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Dt  '  A-.'-MtNF  Of^  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  98-CE-4«-AO;  AfT>«ndm«nt  3»- 
10S24;  AD9ft-lO-12) 

RIN21:      "A^ 

Airworthiness  Directives,  REVO. 
lncorp<'f  <!ti«i  MkIhis  Ci'ionial  C— 2, 
LakfLA   4   ,_.iKe  ^A  4A.  Lake  LA-4P. 
sn.j  ^,in,>     A   4  200  Airplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT 
ACTKX:  Final  rule;  request  for 
comroents. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  REVO.  Incorporated 
(REVO)  Models  Colonial  C-2.  Lake  LA- 
4.  Lake  LA-4A.  Lake  LA-4P.  and  Lake 
LA-4-200  airplanes.  This  action 
requires  measuring  for  a  clearance  of  Vji 
of  an  inch  between  the  attachment 
fitting  and  the  horizontal  stabilizer  rear 
beam,  and  a  clearance  of  Vie  of  an  inch 
between  the  attachment  fitting  and  the 
stabilizer  skin.  If  either  area  does  not 
meet  these  minimum  measurements, 
this  AD  requires  removing  the  affected 
horizontal  tail  half  from  the  airplane 
and  inspecting  the  attachment  fitting  for 
any  evidence  of  fretting,  cracking,  or 
corrosion.  If  cracks,  fretting,  or 
corrosion  are  present,  the  attachment 
fitting  must  be  replaced  with  a  new 
fitting,  and  the  stabilizer  skin  must  be 
trimmed  to  provide  a  positive  clearance 
for  the  fitting.  This  action  is  prompted 
by  an  incident  report  of  an  airplane 
losing  control  during  flight  after  the 
attachment  fitting  to  the  horizontal 
Stabilizer  fractured.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  cracks  to  the  horizontal 
and  vertical  stabilizer  attachment  fitting, 
which  could  result  in  loss  of  control  of 
the  airplane. 
OATEl:  Effective  June  8.  1998 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  )une  8. 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  R.  1M8. 

AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-CE-4B- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  REVO. 


Incorporated.  50  Airport  Road.  Laconia 
Airport.  Laconia.  New  Hampshire. 
03246.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-CE-48- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City.  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.  suite  700. 
Washington.  DC 

FOR  FURTHER  INFORM*'  ON  CONTACT:  Mr. 
Richard  B  Noii,  Anruspace  Engineer. 
J'AA.  Aircraft  Certification  Office.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803. 
telephone:  (781)  238-7160;  facsimile: 
(~HV  :tb_7199. 
SUPPlEMENTARY  INFORMATION: 

Dim  us.sitin 

The  FAA  recently  received  a  report  of 
loss  of  control  on  a  REVO,  Incorporated 
Lake  LA -4  series  airplane  during  flight 
The  report  indicated  that  during  climb- 
out  following  take-off.  the  pilot  heard  a 
loud  bang,  and  the  airplane  pitched  over 
into  a  vertical  dive,  with  loss  of  elevator 
control  During  the  pilots  efforts  to 
regain  control,  another  loud  bang  was 
heard  and  sufficient  control  was 
regained  to  manage  a  safe  landing. 
Further  investigation  of  the  incident  and 
inspection  of  the  subject  airplane 
revealed  interference  between  the 
honzontal  stabilizer  skin  and  the 
attachment  fitting.  This  interference 
caused  fretting,  which  led  to  fatigue 
cracking  and  associated  corrosion  of  the 
attachment  fitting.  The  fracture  of  the 
attaciiment  fitting  resulted  in  loss  of 
directional  rontrol  of  the  airplane. 

Relevant  St-rvsci-  Inturmatiun 

REVO  has  issued  Service  Bulletin  B- 
78,  dated  April  3,  1998,  applicable  to 
Models  Colonial  C-2,  Uke  LA-4,  Lake 
LA-4A,  Lake  LA-4P.  and  Lake  LA-4- 
200  airplanes,  which  specifies 
procedures  for: 
— Measuring  the  gap  between  the 

honzontal  stabilizer  rear  beam  and 

the  attachment  fitting  for  a  clearance 

of  *A2  of  an  inch. 
— If  the  gap  between  the  stabilizer  rear 

beam  and  the  attachment  fitting  is  less 

than  Vs2-inch,  removing  the  fitting 

and  visually  inspect  for  cracks. 

fretting,  or  corrosion, 
— If  cracks,  fretting,  or  corrosion  is 

present,  replacing  the  attachment 

fitting  with  a  new  fitting, 
— Measuring  the  gap  between  the 

attachment  fitting  and  the  horizontal 

stabilizer  sk^in  for  a  clearance  of  'As  of 

an  inch, and 
— If  the  clearance  between  the 

horizontal  stabilizer  skin  and  the 


attachment  fitting  is  less  than  Vm  of 
an  inch,  but  the  other  measurement  is 
at  or  greater  than  Vn  of  an  inch, 
trimming  the  stabilizer  skin  to 
provide  at  least  Vie  of  an  inch 
clearanrf 

The  FAA  s  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  fatigue  cracks  in  the  horizontal 
stabilizer  attachment  fitting,  which  if 
not  detected  and  corrected,  could  result 
in  loss  of  control  of  the  airplane 

F.xplanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  i  ondition  hd.s  boen 
identified  that  is  likely  to  exist  or 
develop  in  other  REV'fJ  Colonial  r-2. 
Lake  LA-4,  Laite  LA-4A.  Uke  LA-4P. 
Lake  LA-4-200  airplanes  of  the  same 
type  design,  this  AD  requires  measuring 
the  gap  between  the  honzoniai  stabilizer 
rear  beam  and  the  attachment  fitting  for 
correct  clearance,  and  mBasuring  the 
gap  between  the  attachment  fitting  and 
the  horizontal  stabilizer  skin  for  correct 
clearance.  If  the  gap  between  the 
stabilizer  rear  beam  and  the  attachment 
fitting  is  not  the  corre<^:t  clearance,  the 
action  requires  removing  the  honzontal 
tail  half  to  gain  access  to  the  fitting,  and 
visually  inspecTting  for  cracks,  fretting, 
or  corrosion.  If  cracks,  fretting,  or 
corrosion  are  present   'he  action 
requires  replacing  the  attachment  fitting 
with  a  new  fitting  If  the  clearance 
between  the  honzontal  stabilizer  skin 
and  the  attachment  fitting  is  not  the 
correct  clearance,  but  the  other 
measurement  is  corred.  the  artion 
requires  tnmming  the  stabilizer  skin  to 
provide  acceptable  clearance.  The 
actions  are  to  be  done  in  accordance 
with  the  instructions  in  REVO  Service 
Bulletin  P   ^fl    dated  .^pril  ,3,  1998 

Determination  of  the  F.fTet:tive  Date  of 
the  AD 

Since  a  situation  exists  (loss  of 
directional  control  of  the  airplane)  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
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are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  mav  desire 
Communications  should  identity  the 
Rules  Docket  numbt^r  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received  Factual  information  that 
supports  the  comnienter  s  ideas  and 
suggestions  is  extremely  helpful  m 
evaluating  the  effectiveness  of  the  .AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule  .Ml  comments 
submitted  will  be  a\ailable,  YxAh  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  bv 
interested  persons  A  report  that 
summarizes  each  F.-\A-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  F.AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No  98-CE-48-AD   ■  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  A.s.sessment. 

The  F.A.A  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  m  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866   It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26.  1979)  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 


required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

.■\ir  transportation.  .Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

.Adoption  of  the  .Amendment 

.Accordingly   pu.'-suant  to  tfie 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13     [Amended] 

2.  Section  39  13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

9S-1 0-1 2    Revo,  Incorporated:  Amendment 

39-10524.  Docket  No.  98-CE-48-AD. 

Applicabilitv  Models  Colonial  C-2,  Lake 
LA-4,  Lake  LA-4A.  Lake  LA-4P,  and  Lake 
LA— 4-200  airplanes,  all  serial  numbers, 
certificated  in  any  category. 

Note  1;  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner.'operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  efect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  within  the  next  25 
hours  time-in-service  (TISJ  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  fatigue  cracks  in  the  horizontal 
and  vertical  stabilizer  attachment  fitting, 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Measure  the  gap  between  the  horizontal 
stabilizer  rear  beam  and  the  attachment 
fitting  for  a  clearance  of  ""iz  of  an  inch  in 
accordance  with  the  PROCEDURE  section  in 
REVO  Service  Bulletin  B-78.  dated  April  3, 
1998. 

(1)  If  the  gap  between  the  stabilizer  rear 
beam  and  the  attachment  fitting  is  less  than 
V3.>-inch.  prior  to  further  flight,  remove  the 
fitting  and  visually  inspect  or  inspect  using 
a  dye  penetrant  method  for  cracks,  fretting, 
or  corrosion  in  accordance  with  the 
INSPECTION  A.ND  REPAIR  section  in  REVO 
Service  Bulletin  B-78.  dated  April  3,  1998. 

(2)  If  any  crack,  fretting,  or  corrosion  is 
present,  prior  to  further  flight,  replace  the 


attachment  fitting  with  a  new  fitting  in 
accordance  with  the  INSPECTION  AND 
REPAIR  section  in  REVO  Service  Bulletin  B- 
78.  dated  .April  3, 1998 

fb)  Measure  the  gap  between  the 
attachment  fitUng  and  the  horizontal 
stabilizer  skin  for  a  clearance  of  Vi«  of  an 
inch  in  accordance  with  the  PROCEDURE 
section  in  REVO  Service  Bulletin  B-78,  dated 
April  3,  1998. 

(c)  If  the  clearance  between  the  horizontal 
stabilizer  skin  and  the  attachment  fitting  is 
less  than  Vie  of  an  inch,  but  the  measurement 
required  in  paragraph  (a)  of  this  AD  is  at  or 
greater  than  */32  of  an  inch,  prior  to  further 
flight,  trim  the  stabilizer  skin  to  provide  at 
least  Vie-inch  clearancs  in  accordance  with 
the  PROCEDLfRE  section  in  REVO  Service 
Bulletin  B-78.  dated  April  3, 1998. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Boston  Aircraft 
Certification  Office,  12  New  England 
Executive  Park,  Burlington.  Massachusetts 
01803.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Boston  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Boston  AGO. 

(0  The  inspection,  modification,  and 
replacement  required  by  this  AD  shall  be 
done  in  accordance  with  REA'O  Service 
Bulletin  B-78,  dated  April  3, 1998.  This 
incorjxjration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  S  U.S.C.  552(a)  and  1  CFR 
part  51 .  Copies  may  be  obtained  from  RETVO. 
Incorporated.  50  Airport  Road,  Laconia 
Airport,  Laconia,  New  Hampshire,  03246 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel.  Room 
1558,  601  E  12th  Street,  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW,  suite 
700,  Washington.  DC 

(g)  This  amendment  becomes  effective  on 
June  8,  1998 

Issued  in  Kansas  City.  Missouri,  on  May  1, 
1998. 
Michael  Gallagher, 

Manager,  Small  Aircraft  Directorate.  Aircraft 

Certification  Service. 

[FR  Doc.  98-12625  Filed  5-14-98;  8:45  am) 
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[Docket  No.  96-NM-257-AD:  Amendment 
39-1 052«;  AD9S-10-14] 

RIN212a-AA»4 

Model  L-1011-<J85  S*"-'es  A  -Di.in.-s 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Lockheed  Model  L- 
1011-385  series  airplanes,  that  currently 
requires  various  types  of  inspections  to 
detect  fatigue  cracking  of  certain  areas 
of  the  rear  spar  caps.  web.  skin,  and 
certain  fastener  holes;  and  repair  or 
modiHcation.  if  necessary.  This 
amendment  reduces  the  repetitive 
inspection  interval  for  all  of  the 
currently  required  inspections,  except 
for  the  X-ray  inspections.  It  also  revises 
the  terminating  modification  provision 
for  some  airplanes.  This  amendment  is 
prompted  by  reports  of  cracks  found 
during  the  currently  required 
inspections,  which  had  progressed  to 
lengths  greater  than  predicted.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  that  fatigue  cracking 
is  detected  and  corrected  in  a  timely 
manner  before  it  can  lead  to  rupture  of 
the  rear  spar,  extensive  damage  to  the 
wing,  and  spillage  of  fuel. 

DATES:  Effective  June  19,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  fune  19. 
1998. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  May  IS.  1996  (61  FR 
16379.  April  15.  1996). 
A00RC88CS:  The  service  information 
referenced  m  this  AD  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Support  Company  (LASSC).  Field 
Support  Department.  Dept.  693.  Zone 
0755.  2251  Lake  Park  Drive,  Smyrna. 
Georgia  30080.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Diocket. 
1601  Lind  Avenue.  SW  .  Renton. 
Washington,  or  at  the  FAA.  Small 
Airplane  Directorate.  ACE-116A. 
Atlanta  Aircraft  Certification  Office. 
1895  Phoenix  Boulevard,  suite  450. 


Atlanta.  Georgia;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW  .  suite  700,  Washington.  DC, 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters.  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch.  ACE- 
116A.  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office. 
One  Atlanta  Aircraft  Certification 
Office.  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450.  Atlanta,  Georgia 
30337-2748;  telephone  (770) 703-6067; 
fax  (770)  703-6097. 

SUPPIEMEN'ARY  INFORMA-'iON:  .\ 

propi^...i.  ;-  amend  par;  j.)  „:  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-07-13. 
amendment  39-9563  (61  FR  16379. 
April  15.  1996),  which  is  applicable  to 
all  Lockheed  Model  L-101 1-385  series 
airplanes,  was  published  in  the  Federal 
Register  on  April  1.  1997  (62  FR  15429). 
That  action  proposed  to  supersede  AD 
96-07-13  to  continue  to  require  various 
types  of  inspections  to  detect  fatigue 
cracking  of  certain  areas  of  the  rear  spar 
caps,  web.  skin,  and  certain  fastener 
holes;  and  repair  or  modification,  if 
necessary.  That  action  also  proposed  to 
reduce  the  repetitive  inspection  interval 
for  all  of  the  currently  required 
inspections,  except  for  the  X-ray 
inspections.  Additionally,  it  proposed  to 
revise  the  terminating  modification 
provision  for  some  airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  P-    ;>"•-. il 

Three  commenturs  support  the 
proposed  rule 

Require  ComplidiK  r  V\iih  Nt  w  s»T\ice 
Information 

One  commenter.  the  manufacturer, 
requests  that  the  proposal  require 
compliance  with  Revision  6  of 
Lockheed  L-101 1  Service  Bulletin  093- 
57-203.  rather  than  Revision  5,  as  cited 
in  the  proposal.  The  manufacturer 
advises  that  Revision  6  of  the  service 
bulletin  contains  significant 
clarification  and  simplifies  the  proposed 
inspections,  which  will  enable  operators 
to  perform  the  proposed  inspections  in 
a  correct  and  efficient  manner  Further, 
the  manufacturer  notes  that  Revision  6 
of  the  service  bulletin  contains  no 
additional  procedures  to  be 
accomplished,  and  therefore  would  f>ose 
no  additional  burden  on  any  operator. 

The  FAA  concurs.  Since  the  issuance 
of  the  proposed  rule,  the  FAA  has 
reviewed  and  approved  Lockheed  L- 
1011  Service  Bulletin  093-57-203. 


Revision  6.  dated  August  18. 1997.  The 
FAA  finds  that  accomplishment  of 
certain  requirements  of  this  AD  in 
accordance  with  Revision  5  of  the 
subject  service  bulletin  adequately 
addresses  the  unsafe  condition. 
Therefore,  the  FAA  has  revised  the  final 
rule  to  require  compliance  in 
accordance  with  Revision  6  of  the 
service  bulletin. 

{;<)n(  lusinn 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD 

Cost  Impact 

There  are  approximately  236  Model 
L-101 1-385  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1 18  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  96-07-13  will  take 
approximately  64  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  [This 
work  hour  estimate  assumes  that  X-ray 
inspections  are  done  of  both  upper  and 
lower  caps,  and  that  the  ultrasonic 
inspection  indicates  cracking  in  each  of 
five  bolt  holes  (per  wing),  thus  requiring 
subsequent  bolt  hole  eddy  current 
inspections  to  confirm  crack  findings. 
The  estimate  includes  inspections  of 
both  wings. I  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  of  the 
proposed  inspection  requirements  of 
this  AD  is  estimated  to  be  $453,120.  or 
$3,840  per  airplane,  per  inspection 
cycle.  This  new  AD  action  adds  no  new 
costs  to  affected  operators. 

The  cost  imf)act  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Rptjulatnrv  Impact 

i  iit^  fv^uidiions  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!!  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

.\doption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

.Xulhoritv:  49  U.S.C.  106(g).  40113,  44701. 

§3913     [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9563  (61  FR 
16379,  April  15, 1996),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10526,  to  read  as 
follows 

98-10-14     Lockheed:  Amendment  39- 
10526  Docket  96-NM-257-AD. 
Supersedes  AD  9&-07-13,  Amendment 
39-9563 
Applicability:  All  Model  L-1011-385-1,  L- 

1011-385-3.  L-1011-385-1-14.  and  L-1011- 

385-1-15  series  airplanes;  certificated  in  any 

category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rupture  of  the  rear  spar  due  to 
the  problems  associated  with  fatigue 
cracking,  which  could  result  in  extensive 
damage  to  the  wing  and  fuel  spillage, 
accomplish  the  following: 

Note  2:  The  inspections  and  follow-on 
actions  described  in  Lockheed  L-101 1 
Service  Bulletin  093-57-203  include: 
— repetitive  X-ray  (radiographic)  inspections; 
— repetitive  eddy  current  surface  scan 

inspections; 
— bolt  hole  eddy  current  inspections  at 

various  locations; 
— repetitive  ultrasonic  insp>ections  in 

conjunction  with  eddy  current  surface  scan 

inspections  (for  certain  airplanes):  and 
— repetitive  low  frequency  eddy  current  ring 

probe  inspections. 

(a)  For  airplanes  on  which  the  inspections 
and  follow-on  actions  required  by  AD  96-07- 
13.  amendment  39-9563.  have  been  initiated 
prior  to  the  effective  date  of  this  AD:  At  the 
times  specified  in  Table  I  of  Lockheed  L- 
1011  Service  Bulletin  093-57-203.  Revision 
4.  dated  March  27,  1995:  or  within  6  months 
after  May  15,  1996  (the  effective  date  of  AD 
96-07-13,  amendment  39-9563),  whichever 
occurs  later:  Perform  initial  inspections  and 
various  follow-on  actions  to  detect  cracking 
in  the  areas  specified  in,  at  the  times 
indicated  in,  and  in  accordance  with 
Lockheed  L-lOll  Service  Bulletin  093-57- 
203.  Revision  4,  dated  March  27,  1995,  or 
Revision  6,  dated  August  18,  1997. 

(1)  If  no  cracking  is  found,  repeat  the 
repetitive  inspiections  and  follow-on  actions 
in  accordance  with  Table  I  of  the  Lockheed 
service  bulletin.  As  of  the  effective  date  of 
this  AD,  these  actions  shall  be  repeated  at  the 
times  specified  only  in  accordance  with 
Table  1  of  Revision  6  of  the  Lockheed  service 
bulletin.  To  avoid  unnecessary  grounding  of 
airplanes  that  are  currently  being  insp)ected 
in  accordance  with  the  schedule  specified  in 
Revision  4  of  the  Lockheed  service  bulletin, 
the  next  repeated  action  that  is  to  be 
accomplished  after  the  effective  date  of  this 
AD  shall  be  performed  at  the  time  specified 
in  Table  I  of  Revision  6  of  the  Lockheed 
service  bulletin,  or  within  30  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(2)  If  any  finding  of  cracking  is  confirmed, 
prior  to  further  flight,  accomplish  paragraph 
(a)(2)(i),  (a)(2)(ii).  or  (a)(2)(iii)  of  this  AD. 

(i)  Repair  the  cracked  area  in  accordance 
with  a  method  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office  (ACO). 
FAA,  Small  Airplane  Directorate.  Thereafter, 
perform  the  repetitive  inspiections  and 
follow-on  actions  as  specified  in  paragraph 
(a)(1)  of  this  AD. 

(ii)  Repair  the  rear  spar  upper  and  lower 
caps  between  IWS  228  and  346  in  accordance 
with  the  Lockheed  Model  L-101 1  Structural 
Repair  Manual  Thereafter,  perform  the 
repetitive  inspections  and  follow-on  actions 
required  by  paragraph  (a)(1)  of  this  AD.  Or 

(iii)  Modify  the  rear  spar  upper  and  lower 
caps  and  web  in  accordance  with  the 
applicable  Lockheed  service  bulletin  listed  in 
this  paragraph,  below.  Accomplishment  of 
the  modification  constitutes  terminating 
action  for  the  requirements  of  this  AD. 


—Lockheed  L-101 1  Service  Bulletin  093-57- 
184.  Revision  7.  dated  December  6.  1994, 
as  amended  bv  Change  Notification  093- 
57-184.  R7-CN1.  dated  August  22.  1995;  or 
—Lockheed  L-101 1  Ser\-ice  Bulletin  093-57- 
196.  Revision  6.  dated  December  6.  1994. 
as  amended  bv  Change  Notification  093- 
57-196,  R6-CN1.  dated  August  22.  1995;  or 
—Lockheed  L-101 1  Ser\'ice  Bulletin  093-57- 
215.  dated  April  11. 1996.  Modification  of 
Model  L-101 1-385-3  airplanes  must  be 
accomplished  in  accordance  with  this 
service  bulletin. 
Note  3;  Accomplishment  of  the 
modification  specified  in  paragraph  (a)(2)(iii) 
of  this  AD  prior  to  the  effective  date  of  this 
AD  in  accordance  with  the  following 
Lockheed  service  bulletins,  as  applicable,  is 
considered  to  be  in  compliance  with  this 
paragraph: 

•  Lockheed  L-101 1  Service  Bulletin  093-57- 
184.  Revision  6.  dated  October  28. 1991; 

•  Lockheed  L-101 1  Service  Bulletin  093-57- 
184,  Revision  7,  dated  December  6, 1994; 

•  Lockheed  L-101 1  Service  Bulletin  093-57- 
196,  Revision  5,  dated  October  28.  1991:  or 

•  Lockheed  L-101 1  Sen'ice  Bulletin  093-57- 
196.  Revision  6.  dated  December  6,  1994 

(b)  For  airplanes  on  which  the  inspections 
and  follow-on  actions  required  by  AD  96-07-' 
13,  amendment  39-9563.  have  not  been 
initiated  prior  to  the  effective  date  of  this  AD: 
At  the  times  specified  in  Table  1  of  Lockheed 
L-101 1  Service  Bulletin  093-57-203, 
Revision  6.  dated  August  18.  1997;  or  within 
30  days  after  the  effective  date  of  this  AD; 
whichever  occurs  later:  Perform  initial 
inspections  and  various  follow-on  actions  to 
detect  cracking  in  the  areas  specified  in,  at 
the  times  indicated  in,  and  in  accordance 
with  Lockheed  L-101 1  Service  Bulletin  093- 
57-203,  Revision  6.  dated  August  18,  1997. 

(1)  If  no  cracking  is  found:  Repeat  the 
inspections  and  follow-on  actions  in 
accordance  with  the  times  specified  in  Table 
I  of  Revision  6  of  the  Lockheed  service 
bulletin 

(2)  If  any  finding  of  cracking  is  confirmed: 
Prior  to  further  flight,  accomplish  either 
paragraph  (b)(2)(i).  (b)(2Mii).  or  (b)(2)(iii)  of 
this  AD. 

(i)  Repair  the  cracked  area  in  accordance 
with  a  method  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office  (ACO). 
FAA.  Small  Airplane  Directorate  Thereafter. 
p>erform  the  repetitive  inspections  and 
follow-on  actions  at  the  times  specified  in 
Table  1  of  Revision  6  of  the  Lockheed  service 
bulletin.  Or 

(ii)  Repair  the  rear  spar  upper  and  lower 
caps  between  IWS  228  and  346  in  accordance 
with  the  Lockheed  Model  L-lOll  Structural 
Repair  Manual.  Thereafter,  perform  the 
repetitive  inspections  and  follow-on  actions 
at  the  times  specified  in  Table  1  of  Revision 
6  of  the  Lockheed  service  bulletin  Or 

(iii)  Modify  the  rear  spar  upper  and  lower 
caps  and  web  in  accordance  with  paragraph 
(a)(2)(iii)oflhis  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspiector.  who  may  add 
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Atlanta  AGO 

Not*  4:  Information  tonc«rnm^  i 
existence  of  approved  alternativp  n^' 

compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  ■^tlanta  AGO 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  119 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  by  paragraph 
(a)(2)(i).  (a)(2)(li).  (bH2)(il.  and  (b)(2)(ii)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  Lockheed  L-1011  Service 
Bulletin  093-57-203,  Revision  4.  dated 
March  27,  1995;  Lockheed  L-lOll  Service 
Bulletin  093-57-203.  Revision  B,  dated 
August  18.  1997.  Lcjckheed  L-1011  Service 
Bulletin  093-57-184.  Revision  7.  dated 
December  6.  1994.  as  amended  by  Change 
Notification  093-57-184.  R7-CN1.  dated 
August  22.  1995.  Lockheed  L-lOll  Service 
Bulletin  093-57-196.  Revision  6,  dated 
December  6.  1994.  as  amended  by  Change 
Notification  093-57-196.  R6-CN1.  dated 
August  22.  1995:  and  Ltx;kheed  L-lOll 
Servico  Bulletin  093-57-215.  dated  April  11. 
1996 

(1)  The  incorporation  by  reference  of 
Lockheed  L-1011  Service  Bulletin  093-57- 
203.  Revision  6.  dated  August  18.  1997.  and 
Lockheed  L-1011  Service  Bulletin  093-57- 
215.  dated  April  11.  1996.  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  use  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Lockheed  L-1011  Service  Bulletin  093-57- 
184.  Revision  7.  dated  December  6.  1994,  as 
amended  by  Change  Notification  093-57- 
184.  R7-CN1,  dated  August  22.  1995; 
Lockheed  L-1011  Service  Bulletin  093-57- 
196.  Revision  6.  dated  December  6.  1994.  as 
amended  by  Change  Notification  093-57- 
196.  R6-CN1,  dated  August  22.  1995;  and 
Lockheed  L-1011  Service  Bulletin  093-57- 
203,  Revision  4.  dated  March  27.  1995.  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  May  15.  1996  (61  FR 
16379.  April  15.  1996) 

(3)  Copies  may  be  obtained  from  Lockheed 
Aeronautical  Systems  Support  Company 
(LASSC).  Field  Support  Department,  Dept. 
693,  Zone  0755.  2251  Lake  Park  Drive. 
Smyrna.  Georgia  30080.  Copies  may  be 
insfiected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate.  Systems  and  Flight  Test  Branch. 
ACE-116A.  Atlanta  Aircraft  Certification 
Office.  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlajita,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
lune  19.  1998. 

Issued  in  Renton,  Washington,  on  May  7. 
1998 

lohn  f.  Hickey. 

Acting  Manager.  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
IFR  Doc  98-12808  Filed  5-14-98;  8:45  am) 
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DtHAHIMfcNT  of  T  R  ANSPQR  '  A  "uDN 
Federal  Aviation  AdministraUon 
14  CFR  Part  39 

(Dockst  No  96-NM-64-AD:  Anf>«ndment 
3»-10525;  AD  »ft-lO-13] 

RIN2120-AA64 

Airworthiness  Directives    Dofier 
Model  328-100  Series  A  'Di.mes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airv^orthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
modification  of  the  aft  avionic  fan.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  aft  avionic  fan  due 
to  inadequate  cooling  airflow  through 
the  fan  housing,  which  could  result  in 
failure  of  the  avionics  equipment, 

DATES:  Effective  June  19.  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  19. 
1^98 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER.  DORNIER 
Luftfahrt  GmbH.  P.O.  Box  1103.  D- 
82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW,. 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
9805.S-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dornier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
March  12.  1998  (63  FR  12042).  That 
action  proposed  to  require  modification 
of  the  aft  avionic  fan. 


C.uiiuiients 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Iiiij).i(  I 

The  r.\.\  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  9 
work  hours  per  airplane  to  accomplish 
the  required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$27,000.  or  $540  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory'  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  thp  'oration  provided  under 
the  caption  addresses. 

List  of  Swh)»>(  l^  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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.\doption  of  the  .\niendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U  S  C.  106(gJ.  40113.  44701. 

§39.13     [Amended] 

2.  Section  ,39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-10-13     Domier  Luftfahrt  GMBH: 

Amendnient  35*-105^5  Dock.et  98-NM- 
54- AD 
ApplicobUity:  Model  328-100  series 
airplanes,  as  listed  in  Dormer  Service 

Bulletin  SB-128-21-215,  Revision  1    dated 
June  12.  1997.  certificated  m  any  tategor\ 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .^D  For 
airplanes  that  have  t)een  modified  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fb!  of  this  W) 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  failure  of  the  aft  avionic  fan  due 
to  inadequate  cooling  airflow  through  the  fan 
housing,  which  could  result  in  failure  of  the 
avionics  equipment,  a(Lomplish  the 
following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  modify  the  aft  avionic  fan  in 
accordance  with  Dornier  Service  Bulletin 
SB-328-21-215,  Revision  1,  dated  June  12. 
1997 

(b)  An  alternative  metnod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  A.S'M-116,  F,\A 
Transport  Airplane  Directorate  Operators 
shall  submit  their  request  through  an 
appropriate  ? .\.\  Principal  Maintenance 
Inspector,  who  mav  add  comments  and  then 
send  It  to  the  .Manager,  International  Branch 
ANM-n6, 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Internationa!  Branch, 
ANM-116. 

(c)  Sfjecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Domier  Service  Bulletin 
SB-328-21-215.  Revision  1,  dated  June  12, 
1997,  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  piart  51.  Copies  mav  be  obtained 
from  FAIRCHILD  DORNIER  DORNIER 
Luftfahrt  GmbH,  P.O  Box  1103,  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW  ,  Renton, 
Washington,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  IX. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  97-158. 
dated  June  19.  1997. 

(e)  This  amendment  becomes  effective  on 
June  19.  1998 

Issued  in  Renton,  Washington,  on  May  7, 
1998 

John  J  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
IFR  Doc  98-1 2806  Filed  5-14-98,  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No  97-AGL-62] 

Establishment  of  Class  E  Airspace, 
Martin.  SD 

agency:  Federal  .Aviation 
Adnunistration  (F.\A).  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
t  airspace  at  .Martin.  SD.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SL^P) 
to  Runwav  (Rwyl  32  has  been  developed 
for  Martin  Municipal  .\irport 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  .needed  to  contain  aircraft 
executing  the  approach.  This  action 
creates  controlled  airspace  with  a  6.7- 
mile  radius  for  Martin  Municipal 
.Airport, 

EFFECTIVE  DATE:  0901  UTC,  August  13. 

1998 

FOR  FURTHER  INFORMATION  CONTACT: 

Micheiie  .M,  Behm,  .\ir  Traffii  Division, 
Airspace  Branch,  AGL-52Q,  Federal 
Aviation  .Administration,  2300  East 
De\on  -Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 


SUPPLEMENTAC>   iNCDRWt-  ON; 
Histor\ 

On  Thursday.  March  12.  1998.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  E  airspace  at  Martin. 
SD  (63  FR  12044).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Ch-der  7400.9E  dated  September  10. 
1997,  and  effective  September  16.  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Martin. 
SD,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  32  SlAP  at 
Martin  Municip>al  Airport  by  creating 
controlled  airspace  for  the  airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  i4  i  FR  I  art  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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Auopiion  oi  tn»'  Ainendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  8  CI  ASS  C,  CLASS  D.  AND 
CLASS  E  A  PSt  ACE  AREAS; 

A:PWa.-,  -»(JUrES;  ANP  PFPORTING 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U  SC  106(gJ.  40103.  40113. 
40120;  EG  10B54.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amcrxtod] 

2  The  incorporation  by  reference  in 
14  CFR  71  1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997.  and  effective 
September  16.  1997.  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  SO  ES     Mjkrtin.  SO  [New| 

Martin  Municipal  Airport.  SD 

(Lat  43*09'56'N  .  long.  101*42'46"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.7  mile 

radius  of  the  Martin  Municipal  Airport. 

•         «         •         *         • 

Issued  in  Des  Plaines.  Illinois  on  May  4. 
1998 

Maureen  Woods, 
Manager,  Air  Traffic  Division. 
|FR  Doc  98-12996  Filed  S-14-98;  8:45  ami 
■N.UNQ  OOOC  4«ie-1>-M 


DEPA.     M^  UT  OF  TRANSPORTATION 

f-ederai  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Oockat  No.  98-AQL-12] 

Establlshn>«nt  of  Class  E  Airspace; 
Nauvoo,  IL 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Nauvoo.  IL.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  27  has  been  developed 
for  Cedar  Ridge  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  creates  controlled 


<...  -.pace  with  a  6.3-mile  radius  for  Cedar 

Ridge  Airport. 

EFFECTIVE  DATE:  0901  UTC.  August  13. 

199H 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm.  Air  Traffic  Division. 

Airspace  Branch.  AGL-520.  Federal 

Aviation  Administration,  2300  East 

Devon  Avenue,  Des  Plaines.  Illinois 

60018,  telephone  (fl47)  294-7568. 

SUPPLEMf  N-  4'--     NF      OMATION: 

History 

On  Thursday.  March  12.  1998.  the 
FAA  proposed  to  amend  14  CFR  Part  71 
to  modify  Class  E  airspace  at  Nauvoo,  IL 
(63  FR  12053).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  objecting  to  the  proposal 
was  received.  An  official  at  the  Iowa 
State  Penitentiary.  Fort  Madison.  L\, 
slated  "We  have  no  objection  to  the 
proposal,  except  aircraft  should  not  be 
allowed  in  the  airspace  above  the  Iowa 
State  penitentiary.  31  Ave.  G.  Fort 
Madison,  Iowa  52627.  This  is  a 
maximum  security  prison  at  the  east 
end  of  the  City  of  Fort  Madison."  The 
Cedar  Ridge  Airport  is  approximately 
five  (5)  nautical  miles  south-southwest 
of  the  penitentiary.  The  penitentiary 
actually  underlies  the  Class  E  airspace 
for  Fort  Madison.  lA.  which  is  excluded 
from  the  Class  E  airspace  at  Nauvoo.  IL. 
The  ground  track  of  the  proposed  GPS 
Rwy  27  SL\P.  including  the  missed 
approach  ground  track,  keeps  aircraft 
executing  this  SL\P  a  minimum  of  five 
(5)  nautical  miles  south-southwest  of 
the  penitentiary  This  airspace  proposal 
does  not  affec-t  the  controlled  airspace 
above  the  penitentiary. 

Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E  dated  September 
10,  1997.  and  effective  September  16. 
1997.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Nauvco. 
IL,  to  accommodate  aircraft  executing 


the  proposed  GPS  Rwy  27  SIAP  at  Cedar 
Ridge  Airport  by  creating  controlled 
airspace  at  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulator)'  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

I  ist  of  SubitMts  in  14  (VR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air) 

.adoption  of  the  .Xniendmfnt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71  -DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authontv:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp  ,  p   3B9 

§71.1     [AmenoecTj 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997.  and  effective 
September  16,  1997.  is  amended  as 
follows; 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


\(.l   U    K' 


Sduv  mi.  11.  iSpwl 


Nauvoo,  Cedar  Ridge  Airport.  IL 

(Ut.  40*32'35"  N  ,  long  91»19'51  "  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Cedar  Ridge  Airport,  excluding 
the  airspace  within  the  Keokuk,  lA.  and  Fort 
Madison,  lA.  Class  E  airspace  ar«as. 
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Issued  in  Des  Plaines.  Illinois  on  Ma\  4 

199^- 

Maureen  \N  oods. 

Manager.  Air  Traffic  Division. 

IFR  Doc  98-12993  Filed  5-14-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No  98-AGL-10] 

Modification  of  Class  E  Airspace: 
Casey,  IL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Casey,  IL.  A  Nondirectional 
Beacon  (NDB)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(Rwy)  4,  Amendment  7,  has  been 
developed  for  Casey  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
increases  the  radius  of  the  existing 
controlled  airspace. 
EFFECTIVE  DATE:  0901  UTC.  August  13. 

FOR  FURTHER  INFORMATION  CONTACT; 
Michel  If  M   Rnhm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday.  March  12.  1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modifv'  Class  E  airspace  at  Casey.  IL 
(63  FR  12051).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  .^GL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10, 
1997.  and  effective  September  16.  1997, 
which  is  incorporated  by  reference  in  14 


(  FR  "  1  i   The  Class  ¥.  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Casey,  IL, 
to  accommodate  aircraft  executing  the 
proposed  NDB  Rwy  4  SIAP. 
Amendment  7.  at  Casey  Municipal 
Airport  by  increasing  the  radius  of  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  "1 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

.\doption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D   AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citalion  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 

1Q63  Comp     p    389 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16.  1997.  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLILE5    Casey.  HIRevised) 

Casey  Municipal  Airport.  IL 

(Lat.  39'18'08"  N,  long.  SS^OO'ia"  W. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.5-nule 
radius  of  the  Casey  Municipal  Airport. 

*         •         •         *         * 

Issued  in  Des  Plaines.  Illinois  on  May  4, 
1998 

Maureen  V\ou(i!>. 

Manager,  Air  Traffic  Division. 

(FR  Doc  98-12992  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  QC  TRANSPORTATION 

Federal  Aviatio^  Aommisiraijon 

14  CFR  Part  7i 

[Airspace  Docke?  Nc    96   A3L-141 

Establishment  o'  Cias^  E  A,'SDa:..-e, 
LaKeview,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Lakeview,  MI.  A  VHP 
Omnidirectional  Range  (VOR)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  09,  has  been 
developed  for  Lakeview  Airport-Griffith 
Field.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  creates  controlled  airspace  with  a 
7.6-mile  radius  for  this  airport. 
EFFECTIVE  DATE:  0901  UTC,  August  13. 
IPQfl 

FOR  cjB'HEP  :N'=:rma'-|ON  CONTACT: 
Michelle  M.  behm.  Air  Traffic  Division. 
Airspace  Branch,  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMFS^AD"  SNCCCiMA''  .^S 

History 

On  Thursday.  March  12.  1998.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  E  airspace  at 
Lakeview.  Ml  (63  FR  12054).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 


26972 


hf(i»'r.il    'K> 


1  1  J  ( J  U     "  I?  i  1 


^■'C^l 


lations 


[  y;  iiy  submitting  written 

(I  >.  on  the  proposal  to  the  FjVA. 

No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10. 
1997.  and  effective  September  16.  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Lakeview. 
Ml,  to  accommodate  aircraft  executing 
the  proposed  VOR  Rwy  09  SIAP  at 
Lakeview  Airport-Griffith  Field  by 
creating  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "signiBcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubiMrts  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71      OBSIGNATION  OF  CLASb  A. 

'■...  ASSB    i  ,.  ASS  C.  CLASS  D    AND 
(_  AS>  ^    A^MSPACF  ARFAS 

f.  mN  ■  s 

1.  ihe  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  US  C  106(g),  40103.  40113, 
40120;  E  O  10854.  24  FR  9565,  3  CFR.  195^ 
1963  Comp,  p.  389. 


§71.1      lA-^^nOfd] 

2.  The  incorporation  by  reference  in 
14  CFR  71  1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16.  1997.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  -Mi  t  J       IdkPViPW     Mi   .New) 

Ukeview  Airport-Griffith  Field.  MI 
(Ut.  43*27'08'  N  .  long  85*16'00"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  7  6- mile 

radius  of  the  Lakeview  Airport-Griffith  Field. 

•         •         •         •         • 
Issued  in  Des  Plaines,  Illinois  on  May  4. 

1998 

Maureen  Woods, 

Manager.  Atr  Traffic  Division 

IFR  Doc  98-12991  Filed  5-14-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FfKJerai  Avia!!on  Administration 

14  Cf-R  Pan  '1 
K.t-^mfi  Ooct^e' Ho   aS-AGLS] 

Modi!ic/»tion  of  Class  E  Airspace 
Porttand.  IN 

AQtiNCY:  reueral  Aviation 
Administration  (FAA),  DOT. 
ACnOH:  Final  rule. 


summary:  This  action  modifies  Class  E 
Airspace  at  Portland.  IN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  27,  has  been 
developed  for  Portland  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  adds  an  extension  to  the  east  for 
the  existing  controlled  airspace  Portland 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC,  August  13. 
1998 
FORFVJP'HfcR   NfORMATiON  COW'TAC: 

Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018   t"t«nV,nne  (847)  294-7568. 
SUPPLEMt  s.- A""'  INFORMATION: 

History 

On  Thursday,  March  12.  1998.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Portland. 


IN  (63  FR  12049)  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
No  comments  objecting  to  the  proposal 
were  received  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10, 
1997.  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  (  KK  piar  :'! 
modifiee  Class  E  air'-pH.  e  at  Portland, 
IN,  to  accommodfiH'  aircraft  executing 
the  propOMd  C,F  s  K  ,v  v  27  SIAP  at 
Portland  Muni.    ;  a,  *:rpor1  bv  adding 
an  eastern  extensiu:;  to  the  existing 
controlled  airspace  at  the  airport.  The 
^r«a  will  be  depicted  on  appropriate 
aeronautical  charts 

The  FA-^  Mas  detenTiined  that  this 
regulation  only  invnufs  an  established 
body  of  technical  rt?guiatiuns  fur  vvnich 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation)  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.1979);  and  (3) 
does  not  warrant  prepwration  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal   Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

1  ist  ot  Subietts  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
navigation  (air). 


Adoption  of  thp  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS  ROUTES,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120,  E.O  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp    p   ^Ho 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  L\  L5  Portland,  IN  [Revised] 

Portland  Municipal  Airport,  IN 

(lat  40''27'03'  N.,  long  84°59'24"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 
radius  of  the  Portland  Municipal  Airport:  and 
within  4.0  miles  either  side  of  the  092° 
bearing  from  the  airport,  extending  from  the 
7.0-mile  radius  to  10.5  miles  east  of  the 
airp>ort. 
***** 

Issued  in  Des  Plaines.  Illinois  on  May  4. 
1998 

MauTfen  Woods. 

Manager.  Air  Traffic  Division. 

IFR  Doc  98-12990  Filed  5-14-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9ft-AGL-6] 

Modification  of  Class  E  Airspace; 
Milwaukee,  Wl 

AGENCY:  Federal  Aviation 
.Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Milwaukee,  VVI.  A  VHF 
Omnidirectional  Range  (VOR)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  32.  has  been 
developed  for  John  H.  Batten  Field. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  In  addition,  a 
review  of  the  Class  E  airspace  at 
Milwaukee,  VVI,  determined  a 


modification  was  required  to 
accommodate  rising  terrain  for  diverse 
departures  at  General  Mitchell 
International  Airport,  Waukesha  County 
Airport,  and  Lawrence  J.  Timmerman 
Airport.  This  action  increases  the  radii 
of  the  existing  controlled  airspace  for 
these  airports. 

EFFECTIVE  DATES:  0901  UTC,  August  13, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  BehiM,  Air  Traffic  Division, 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday.  March  12.  1998.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at 
Milwaukee,  WI  (63  FR  12045).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
paragraph  6005  of  FAA  Order  7400.9E 
dated  September  10,  1997.  and  effective 
September  16.  1997.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

The  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Milwaukee, 
VVI.  to  accommodate  aircraft  executing 
the  proposed  \'OR  Rwy  32  SIAP,  at  John 
H.  Batten  Field  by  increasing  the  radius 
of  the  existing  controlled  airspace. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
In  addition,  the  radii  of  the  controlled 
airspace  for  General  Mitchell 
International  Airport.  Waukesha  County 
Airport,  and  Lawrence  J.  Timmerman 
Airport  will  be  increased  because  of  an 
airspace  review  conducted  for  these 
airports.  The  areas  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Sibici  ts  in  14  C!  K 


71 


Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 

amends  14  CFR  part  71  as  follows 

PART  71 --DESiGNATlQN  OF  CASS  A, 
CLASS  B    CLASS  C    CLASS  D    AKC 
CLASS  E  AIRSPACE  AREAS 
AIRWAYS.  ROUTES,  AND  REPO^ITING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp    n   IRQ 

§71.1     [Amenoed, 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIE5     MiUauKM^   Wl  | Revised) 

General  Mitchell  International  Airport.  Wl 

(Lat.  42'56'49"  N..  long.  87*53'49"  W.) 
John  H.  Batten  Field,  WI 

(Lat.  42''45'40  "  N..  long  87''48'50"  W.) 
Waukesha  County  Airp>ort,  WI 

(Lat.  43''02'28"  N..  long  88°14'13"  W.§ 
Lawrence  J.  Timmerman  Airport.  WI 
(Lat.  43»06'39"  N.,  long.  88*02'04'  W  ) 
That  airspace  extending  upward  from  700 
feet  above  uie  surface  within  an  8.4-mile 
radius  of  the  General  Mitchell  International 
Airport,  and  within  an  8.1-mile  radius  of 
John  H.  Batten  Field,  and  within  a  7.5-mile 
radius  of  the  Waukesha  County  Airport,  and 
within  an  8.9-mile  radius  of  the  Lawrence  J. 
Timmerman  Airport. 
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,  .  , I ..  Illinois  on  May  4, 

1498 

Maureen  Woods, 

Manager.  Air  Traffic  Division 

IFRDoc  98-12989  Filed  S-14-98;  8:45  ami 

BltUNO  COOC  4t1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Pan  71 

[Airspace  Docket  No.  »8-AQL-7  ] 

Establishment  of  Class  E  Airspace; 
Wautoma.  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  action  establishes  Class 
E  airspace  at  Wautoma.  VVI.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SlAP) 
to  Runway  (Rwy)  .11,  has  been 
developed  for  Wautoma  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  creates  controlled  airspace  with  a 
radius  of  8  3  miles  for  the  Wautoma 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC.  August  13. 
iqQH 

F0«  FURTHER  INFORMATION  CONTACT: 
Michelle  M  Behm.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847) 294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  March  12,  1998.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  E  airspace  at 
Wautoma.  WI  (63  PR  12048).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  to  FAA 
Order  7400.9E  dated  September  10, 
1997.  and  effective  September  16.  1997. 


which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establish  Class  E  airspace  at  Wautoma. 
Wl  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  31  SLAP,  at 
Wautoma  Municipal  Airport  by  creating 
controlled  airspace  at  the  airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  will  be  depicted  on 
appropnate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGN  A '-ION  OF  CLASS  A, 
CLASS  B.  CLASS  C    CLASS  D    AND 
CLASS  F  AIRSPACE  AREAS 
AIR/*A'S    "L^L'FS    AND  REPORTING 
POIN'S 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  I06(gj.  40103,  40113 
40120:  E.O   10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.  p   389 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997.  and  effective 
September  16.  1997,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  •  •  •  • 

AGL  Wl  E5  W  autoniH    >n  I    N^w) 

Wautoma  Municipal  .\irport.  WI 

(lat  44'*02  30-  N  .  long.  89*18'16"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.3-mile 
radius  of  the  Wautoma  Municipal  Airport. 

•  •         •         •         * 

Issued  in  Des  Plaines.  Illinois  on  May  4. 
1998.         ^ 
Maureen  WoOU. 
Manager.  Air  Traffic  Division. 
IFR  Doc.  98-12988  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federa!  Aviation  Administration 

14  CFR  Pari  '1 

'A. 'space  Docket  No   98~AGL  -9" 

Modification  of  Class  E  Airspace; 

Millersburg,  OH 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  Millersburg.  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (Rwy)  27,  has  been 
developed  for  Holmes  County  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
increases  the  radius  of  the  existing 
controlled  airspace  Holmes  County 
Airport. 

EFFECTIVE  DATE:  0901  UTC.  AugUSt  13. 
IQQH 
FOR  f  jP-HER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Iraltic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SjPPlEMEN^AP*  'NFORMATION: 
Hislorv 

On  Thursday,  March  12,  1998,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at 
Millersburg.  OH  (63  FR  12050).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 
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Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10. 
1997.  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  1 4 
CFR  71.1.  The  Class  E  airspace 
designation  listed  m  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Millersburji. 
OH,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  27  SLAP  at 
Holmes  County  Airport  by  increasing 
the  radius  of  the  existing  controlled 
airspace  for  the  airport  The  area  will  be 
depicted  on  approp.'^iate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  onlv  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatorv  action'" 
under  Executive  Order  12866.  12J  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979),  and  !3; 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  uf  the  Regulatory 
Flexibility  Art 

List  of  Subjects  m  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Ln  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  as  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

\ufhority:  49  U.S.C.  106(g).  40103,  40113, 
40120,  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 


§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  Reporting  Points,  dated 
September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5  .Miilersbur^.  OH  IRev  isedj 

Millersburg.  Holmes  County  Airport,  OH 
(lat.  40''32'14"N.,  long.  8r57'16"W.) 
That  airsptace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Holmes  County  Airport;  and 
within  2.7  miles  either  side  of  the  085° 
bearing  from  the  airport,  extending  from  the 
6  7-rr.ile  radius  to  10.5  miles  east  of  the 
airport  and  within  1.8  miles  either  side  of 
the  236°  bearing  from  the  airport,  extending 
from  the  6  7-mile  radius  to  8.0  miles 
southwest  of  the  airport. 
•  •<>•* 

Issued  in  De*  Plaines,  Illinois  May  4. 1998. 
Maureen  Woods, 
Manager.  Air  Traffic  Division. 
IFR  Doc  98-12987  Filed  5-14-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98~AGl-ii] 

Modification  of  Class  E  Airspace, 
Chicago,  IL 

AGENCY:  Federal  Aviation 
.Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Chicago.  IL.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  .'\pproach  Procedure  (SIAP) 
to  Runway  (Rwy)  08.  has  been 
developed  for  Lake  In  The  Hills  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
increases  the  area  of  the  existing 
controlled  airspace  for  Lake  In  The  Hills 
Airport 

EFFECTIVE  DATE:  0901  UTC,  August  13, 
1998 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M  Behm,  An  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 


SUPPLEMENTARY  INI=ORMATION: 

iiistor\ 

On  Thursday.  March  12.  1998.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Chicago, 
IL  (63  FR  12052).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
[K>rtions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  1«.  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

1  he  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Chicago,  IL, 
to  accommodate  aircraft  executing  the 
proposed  GPS  Rwy  08  SL\P,  at  Lake  In 
The  Hills  Airport  by  increasing  the  area 
of  the  existing  controlled  airspace  for 
the  airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation— (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipmted 
imp>act  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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AooptiDii  (li  iiir  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 

CLASS  B,  CLASS  C,  CLASS  0,  AND 

CLASS  E  AIRSPACE  AREAS; 

A  -  A-  /S;  ROUTES;  AND  REPORTING 

POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103.  401 13. 
40120;  E  O  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  iiiLorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997.  and  effective 
September  16.  1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IL  ES  Chicago.  IL  |  Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  area 
bounded  by  a  line  beginning  at 
lat.  42''290O  •  N.  long  88*30'00"  W.  to  lat. 

42'29'00"  N.  long.  88*030O"  W.  to  lat 

42'40'00  ■  N,  long  88*03'00"  W,  to  lat. 

42*4300"  N.  long.  87»5700"  W.  to  lat. 

42*30'00'  N.  long  87'35'00  "  W.  to  lat 

4r5500"  N.  long  S7'^<iV0■^  W.  to  lat 

41''3800  "  N.  long  87M900 "  W.  to  lat. 

41*3300"  N.  long  87*10'00"  W.  to  lat. 

4r28'00"  N,  long  87*14'00"  W.  to  lat. 

41''22'0<)"  N.  long  87''40'00"  W.  to  Ia( 

4r2200"  N.  long  88*30'00  •  W,  to  lat 

4 1*41  00"  N,  long  88*3000'  W.  to  lat. 

41*5300"  N.  long  88*5000 '  W,  to  lat. 

42*01'00"  N.  long  88*5000    W.  to  lat. 

42*01X10  •  N.  long  88*4000"  VV.  to  lat 

42*1500"  N.  long  88*40  00"  W.  to  lat. 

42*1 500"  N,  long.  88*30'00 "  W.  to  lat. 

42*2 rOO"  N.  long  88*3000"  W.  to  the 

point  of  beginning. 
•  •         •         •         • 

Issued  in  Des  Plaines.  Illinois  on  May  4. 

1998. 

Maureen  Woods. 

Manager.  Air  Traffic  Division 

IFR  rkx:   <18-12986  Filrd  5-14-98;  8:45  am) 
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14Cf  H  P;in71 

[Airspace  Docket  No  9?V  AG. -15] 

Establishment  o*  Ciass  E  Airspace  ' 
Wattord  City   ND   and  rnodification  of 
Class  t  Airspace  W'Miston   ND 

aOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Watford  City.  ND.  and 
modifies  Class  E  airspace  at  Williston. 
ND.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  30 
has  been  developed  for  Watford  City 
Municipal  Aiiport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL).  and 
controlled  airspace  extending  upward 
from  1200  AGL.  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  creates  controlled  airspace  with  a 
radius  of  7.4  miles  for  the  Watford  City 
Airport,  and  enlarges  the  controlled 
airspace  at  Williston.  ND,  to  the 
southeast  to  accommodate  the  approach. 
EFFECTIVE  DATE:  0901  UTC,  August  13, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday.  March  12.  1998.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  E  airspace  at  Watford 
City.  ND  and  modify  Class  E  airspace  at 
Williston.  ND  (63  FR  12055).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  and  upward  from  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10. 
1997.  and  effective  September  16.  1997, 


which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Ihf  Riiif 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Watford 
City,  ND,  and  to  modifies  Class  E 
airspace  at  Williston,  ND,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  30  SIAP  at  Watford 
City  Municipal  Airport  by  creating 
controlled  airspace  at  the  airport  and 
modifying  controlled  airspace  nearby 
the  airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL,  and  controlled  airspace  extending 
upward  from  1200  feet  AGL.  is  needed 
to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  U  (  FK  I'drt  "1 

Airspace.  Incorporation  by  reference. 

Navigation  (ai'^ 

Adoption  of  the  .Vmendmenl 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71    -DESIGNATION  OF  CLASS  A, 
CLASS  B    CLASS  C    CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS    ROUTES    AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E  O  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Anrtended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
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dated  September  10,  199 :",  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLNDE5     Watford  City.  NDlNew) 

Watford  City  Airport,  NT) 

(Ut.  47*47'45"N.,  long  103*15*13"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.4-mile 
radius  of  the  Watford  City  Airport. 


AGL  ND  E5     Williston.  NT)  (Revised) 

Williston,  Slouiin  Field  International 
Airport.  ND 
(Ut  48*10'41"  N..  long   103°38='33-  W.) 
Williston  VORTAC 

(Lat.  48°1512"  N  .  long  103^45  02    W 
That  airspace  extending  upward  from  '(XI 
feet  above  the  surface  within  a  6  6-mile 
radius  of  the  Sloulin  Field  International 
Airport,  and  within  4  0  miles  each  side  of  the 
Williston  VORTAC  317°  radial,  extending 
from  the  6  6-miie  radius  to  12  7  miles 
northwest  of  the  airport,  and  within  4.0  miles 
each  side  of  the  124°  bearing  from  the  airport, 
extending  from  the  6  6-mile  radius  to  13  4 
miles  southeast  of  the  airport,  and  within  3.8 
miles  each  side  of  the  Williston  VORTAC 
135°  radial  extending  from  the  6  6-mile 
radius  to  12.3  miles  southeast  of  the  airport 
and  that  airspace  extending  upward  from 
1,200  feet  dtiove  the  surfat  e  withm  a  21  8- 
mile  radius  of  the  Williston  VORT.AC 
extending  from  the  Wiihston  VOKT.\C  172* 
radial  clockwise  to  V-430,  and  within  39.2 
miles  miles  of  the  Williston  VORTAC 
extending  from  V-430  clockwise  to  V-71, 
and  within  a  60  0-mile  radius  of  the 
Williston  VORTAC  extending  from  V-71 
clockwise  to  the  172"  radial  of  the  Williston 
VORTAC.  excluding  tho6e  portions  within 
Federal  Airways. 
***** 

Issued  in  Des  Plaines.  Illinois  on  May  4, 
1998 
Maureen  Woods, 

Manager  Air  Traffic  Division. 

IFR  Doc  98-12485  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-01] 

Amendment  to  Class  E  Airspace; 
Wrightstown,  NJ 

agency:  Federal  Aviation 
.administration  (F.^Al  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  extending  upward  from  700 


ieet  Above  Ground  Level  (AGL)  at 
Wrightstown,  N'j  The  development  of  a 
Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  .System  (GPS)  at  Allaire 
Airport  has  made  this  action  necessary. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  to  contain 
instrument  flight  rules  (IFR)  operations 
for  aircraft  executing  the  GPS  Runway 
(RWY)  14  SIAP  to  .Miaire  Airport. 
EFFECTIVE  DATE:  0901  UTC.  August  13. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT;  Mi. 
Francis  Jordan.  Airspace  Specialist, 


Airspace  Branch.  .\EA-5'Z{)  Air 


Traffic 


Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #  111,  John  F  Kennedy 
International  Airport,  Jamaica,  New 
^ork  11430;  telephone  i718)  553-4521, 
SUPPLEMENTARY  INFORMATION: 

History 

On  January  27.  1998  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  ~1)  to  amend 
the  Class  E  airspace  at  Wnghtstovvn   N'l 
was  published  in  the  Federal  Register 
(63  FR  11853).  The  developm.ent  oi  a 
GPS  RWY  14  SL\P  for  Allaire  Airport 
requites  the  amendment  of  the  Class  E 
airspace  at  Wnghlstown.  NJ  The 
proposal  was  to  amend  controlled 
airspace  extending  upward  from  700 
feet  .'KGL  to  contain  IFR  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operations  and  while 
transitioning  between  the  enroute  and 
terminal  environments 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
.N'o  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83  Class  E  airspace  areas 
designations  for  airspace  extending 
i.pward  from  700  feet  .^GL  are 
published  in  paragraph  6005  of  F.A.^ 
Order  7400-9E,  dated  September  10, 
1997,  and  effective  September  16. 1997. 
which  is  incorporate  by  reference  in  14 
CFR  71,1   The  Class  E  airspace 
designation  listed  m  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E  airspace  at 
Wrightstown.  NJ.  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS 
RWY  14  SIAP  to  Allaire  Airport. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certiBed  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  LiK  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

.\doption  of  the  Amendrnenl 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71 --[AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ.  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

§71.1     tkrrmna»d] 

2  Tfit-   :    I  'i>i  ration  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AE'^  ST  F"^  Wnsht-itown    VT  'Ppiitwd] 

La».ew;ji.;0  ."..rpu."..  .\ , 

(lat.  40''04'00'TM.,  long.  74''10'40"W.) 

McGuire  AFB.  NJ 

(lat.  40°00'56"N..  long.  74*35'37"W.) 

Trenton-Robbinsville  airport  and  within  5.7 

miles  north  and  4  miles  south  of  the 

Robbinsville  Airport.  NJ 
(lat.  40''12'50"N.,  long  74'36'07"W.) 
Allaire  Airport,  NJ 
(lat  40*11'13"N..  long.  74"07'30"W.} 
Robert  J.  Miller  Airpark.  NJ 
(lat.  39'55'39"N..  long.  74°17'33"W.) 
Flving  W  Airport.  NJ 
(lat.  39°56'00'?NJ  .  long.  74'48'24"W.) 
Ukehurst  (Nav7)  TACAN 
(lat.  40'02'13"N.,  long.  74*21'12"W.) 
Colts  Neck  VOR/DME 
(lat.  40M8'42"N.,  long.  74*09'36"W.) 


l^tiM^H 
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\f^y   11=;     iQQp/Ri!lp<;  ^nd   Rpt?iilatinn«; 


Coyle  VORTAC 

(lat   Sg^goa-N  .  long  74*25-54  VV  l 

Robb.nsville  VORTAC 

(lat.  40M208'N..  long.  74*29'4J  "W  ) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  witnin  a  6  4-mile 
radius  of  Lakewood  Airport  and  within  a 
10  Smile  radius  of  McGuirt'  AF^  and  within 
.1  1 1  3-milc  radius  of  the  Lakehur^t  (Navy) 
TACAN  extending  clo<;kwise  from  the 
Ukfihurst  (Navy)  Tacan  MO'  radial  to  the 
148°  radial  and  within  4  4  miles  each  side  of 
the  (.oyle  VORTAC  031"  radial  extending 
from  the  VORTAC  to  11.3  miles  northeast 
and  within  2.6  miles  southwest  and  4  4  miles 
northeast  of  the  Lakehurst  (Navy)  TACAN 
148°  radial  extending  from  the  TACAN  to 
12  2  miles  southeast  and  within  a  6  4-mile 
radius  of  Trenlon-Robbinsville  Airport  and 
within  5  7  miles  north  and  4  miles  south  of 
the  Robbinsville  VORTAC  278°  and  098° 
radials  extending  from  4  8  miles  west  to  10 
miles  east  of  the  VORTAC  and  within  a  6  7- 
mile  radius  of  Allaire  Airport  and  within  18 
miles  each  side  of  the  Colts  Neck  VOR/DME 
167°  radial  extending  from  the  Allaire 
Airport  6.7-mile  radius  to  the  VOR/DME  and 
within  4  miles  each  side  of  the  312°  bearing 
from  the  Allaire  airport  extending  from  the 
6  7-mile  radius  of  the  airport  to  9  miles 
northwest  of  the  airport  and  within  9  5-mile 
radius  of  Flying  W  Airport  and  within  a  6  5- 
mile  radius  of  Robert  |  Miller  Air  Park  and 
within  13  miles  each  side  of  the  Coyle 
VORTAC  044'  radial  extending  from  the  6  5- 
mile  radius  of  Robert  |  Miller  Air  Park  to  the 
VORTAC.  excluding  the  portions  that 
coincide  with  the  Berlin.  N|,  Princeton.  NJ. 
Vincentown.  NI.  Old  Bridge.  NJ.  Matawan. 
N|.  and  North  Philadelphia,  PA  Class  E 
airspace  areas 
•  •  *  •  • 

Issued  in  Jamacia.  New  York  on  May  6. 
1998. 

Franklin  D.  Hatfield. 

Manager,  Air  Traffic  Division.  Eastern  Region. 
|FR  Doc.  98-12984  Filed  5-14-98;  8;45  ami 
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DEPAH I  .MtNT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

M  CfR  Part  71 

j.A   ;»pace  Docket  No.  9&-AEA-04] 

Amerujment  to  Class  E  Airspace; 
Downingtown,  PA 

aoency:  Federal  Aviation 

Administration  (FAA)  DOT. 

action;  Final  rule. 

summary:  This  action  removes  Class  E 
airspace  at  Shannon  Memorial  Field 
Airport.  Downingtown,  FA.  All 
instrument  procedures  for  the  airport 
have  been  cancelled.  The  need  for  Class 
E  airspace  no  longer  exists  for 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  action  will  result  in 
the  airspace  reverting  to  Class  G 
airspace. 


EFFECTIVE  DATE:  0901  UTC.  August  13. 
19HH 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  |ordan.  Airspace  Specialist, 
Airspace  Branch.  AEA-520.  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviation  Administration.  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  1 1430  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  3.  1998.  a  proposal  to  amend 
Fart  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  remove 
the  Class  E  airspace  extending  upward 
from  700  feet  above  the  surface  at 
Shannon  Memorial  Field  Airport. 
Downingtown.  PA.  was  published  in  the 
Federal  Register  (63  FR  16451). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  ACL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16.  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  removed  subsequently  from  the 
Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  removes  Class  E  airspace  at 
Downingtown.  PA.  The  need  for 
controlled  airspace  extending  from  700 
feet  AGL  at  the  Shannon  Memorial  Field 
Airport  no  longer  exists.  This  area  will 
be  removed  from  the  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  from 
which  frequent  and  routine 
amendments  are  necessary  to  keep  them 
operationally  current.  Therefore,  this 
regulation — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation  it  is  certified  that  this  rule 
will  not  have  significant  economic 


impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Re^ulatorv  Flexibility  Act. 

1  is!  lit  Siihi<M  ts  ,11   i  4  (  FK  I'drl  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71 -[AMENDED] 

1.  The  authonty  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S  C.  106(g),  40103.  40113. 
40120;  EO  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp    p  "(fii 

§71.1     [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  ♦         •         •         * 

ALA  VA  L.')    I)ownim;lciv»n    y\  iKemoved) 

•  •  .  ■  - 

Issued  in  Jamaica.  New  York,  on  May  6. 
1998 

Franklin  D   Hatfield, 

Manager.  Air  Traffic  Division.  Eastern  Region. 
(FR  Doc  98-12983  Filed  5-14-98;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pan  101 

;DocKet  No   98N--0283; 

Food  Labeling;  Nutrient  Content 
Claims— General  Provisions 

agency:  Food  and  Drug 
Administration.  HHS. 

ACTION:   Final  rule. 

SUMMARY:  The  Food  and  Drug 
Acliiunistration  (FDA)  is  amending  its 
regulations  for  nutrient  content  claims 
by  revoking  the  requirement  that  the 
label  or  labeling  of  a  food  for  which  a 
nutrient  content  claim  is  made  must 
bear  a  "referral  statement"  that  directs 
consumers'  attention  to  the  panel  on  the 
label  or  labeling  that  bears  nutrition 
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information.  FDA  is  taking  this  action  in 
response  to  section  305  of  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA).  FDA  also  is  making 
some  technical  conforming  amendments 
to  the  regulations. 

DATES:  The  regulation  is  effective  May 
15.  1998,  except  for  the  amendment  to 
§101.13(q)(3)(ii)(2lCFR 
101.13(q)(3)(ii))  that  will  be  effective 
March  23.  1999.  Written  comments  by 
June  15.  1998. 

ADDRESSES:  .Submit  written  comments 
to  the  iJuckets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm  1-23.  Ror.kville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilario  R.  Duncan,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS-24). 
Food  and  Drug  Administration,  200  C 
St.  SW.,  Washington,  DC  20204.  202- 
205-8281 

SUPPLEMENTARY  INFORMATION:  On 

November  21,  199"",  President  Clinton 
signed  into  law  FDA.MA  [Pub  L.  105- 
115).  Section  305  of  FDAMA  amended 
section  403(r)(2)(B)  of  the  Federal  Food 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  343(r)(2j(Bll  to  eliminate  the 
requirement  that  referral  statements  be 
made  on  food  labeling  whenever 
nutrient  content  claims  are  made. 
Section  305  of  FD.'S.M.A  retained  the 
requirement  that  there  be  disclosure 
statements  when  FDA  determines  that 
the  food  for  which  the  nutrient  content 
claim  is  to  be  made  contains  a  nutrient 
at  a  level  that  increases  to  persons  in  the 
general  population  the  risk  of  a  disease 
or  health  related  condition  that  is  diet 
related,  although  sectior.  ,305  of  FD-^M.-^ 
changed  how  the  disclosure  statement 
should  he  worded   The  act  as  amended 
by  the  Nutrition  Labeling  and  Education 
Act  of  1990  had  previously  mandated 
referral  statements  whenever  nutrient 
content  claims  were  made  on  the  label 
or  labeling  of  a  food  product. 

FDA  is  revising  §  101.13  (21  CFR 
101.13)  to  reflect  the  statutory  changes 
of  FDAMA  The  agency  is  doing  so  by 
removing  the  introductory  text  of 
§  101.13(g).  which  requires  referral 
statements  whenever  nutrient  content 
claims  are  made;  by  redesignating  and 
amending  §  103  13(g)(1),  (g)(2),  and 
(g)(3),  which  specif)-  the  size  and 
placement  of  referral  statements,  as 
paragraphs  (h)(4)(i),  (h)(4)(ii).  and 
(h)(4)(iiij.  respectively,  to  specify  the 
size  and  placement  of  disclosure 
statements,  by  revising  §  101.13(h)(1)  to 
make  the  disclosure  statement  language 
conform  to  that  required  by  Section  305 
of  FDAMA;  and  by  making  other 
conforming  revisions. 


Under  amended  section  403(r)(2)(B)  of 
the  act,  and  the  conforming  rule  set 
forth  in  this  document,  affected  food 
products  are  misbranded  unless  they 
contain  the  disclosure  statement  "See 

nutrition  information  for content." 

This  disclosure  statement  replaces  the 
disclosure  statement  currently  set  forth 
in  §  101.13(h).  which  states:  "See 
[appropriate  panel)  for  information 
about  (nutrient  requiring  disclosure] 
and  other  nutrients  '  FDA  does  not 
believe  that  Congress  intended  that  food 
producers  immediately  relabel  their 
products  to  include  the  new  disclosure 
statement,  which  would  create  an 
unnecessary  economic  burden  on  them, 
especially  as  the  old  disclosure 
statement  is  not  false  or  misleading. 
Accordingly,  FDA  advises  that,  with 
respect  to  food  products  that  are  subject 
to  the  requirements  of  §  101  13(h),  the 
agency  intends  at  this  time  to  exercise 
its  enforcement  discretion  by  refrainirig 
from  taking  regulatory  action  against 
them  solely  because  they  continue  to 
use  the  disclosure  statement  "See 
[appropriate  pane!)  for  information 
about  [nutrient  requiring  disclosure] 
and  other  nutrients."  FDA  encourages 
food  producers  to  revise  the  labeling  for 
their  products  that  fall  under  the 
requirements  of  §  101.13(h)  to  include 
the  new  disclosure  statement  "See 

nutrition  information  for content" 

as  soon  as  possible  but  no  later  than  the 
next  scheduled  redesign  of  the  product's 
label  or  labeling  Finally,  FDA  advises 
that  food  producers  mav  continue  to  use 
the  referral  statement  previously 
required  under  ^  101  13(g).  Because  that 
referral  statement  is  not  false  or 
misleading,  such  a  referral  statement 
would  not  be  prohibited  under  the  act. 

FDA  is  also  taking  this  opportunity  to 
correct  an  error  that  occurs  in  the 
current  issue  of  the  Code  of  Federal 
Regulations  (CFRl  m  ^  101  13(g)(1).  In 
the  Federal  Register  of  August  12,  1997 
(62  FR  43071),  in  the  document  entitled 
"Food  and  Cosmetic  Labeling; 
Revocation  of  Certain  Regulations," 
FDA  revoked  §  101  2(c)(1).  (c)(2).  and 
(c)(3)  (21  CFR  101.2(c)(1).  (c)(2).  and 
(c)(3))  and  redesignated  remaining 
paragraphs  (c)(4)  and  (c)(5)  as 
paragraphs  {c)(l)  and  (c)(2), 
respectively.  In  making  this  change, 
however.  FDA  inadvertently  neglected 
to  change  the  citation  to  §  101. 2(c)(5) 
that  appeared  in  §  101.13(g)(1).  FDA  is 
correcting  that  inadvertent  omission  in 
§  101.13.  Additionally,  in  a  document 
entitled  "Food  Labeling;  General 
Requirements  for  Health  Claims  for 
Food"  (see  58  FR  2478  at  2534.  January 
6,  1993).  FDA  inadvertently  used  the 
term  "referral"  instead  of  the  preferred 


term  "disclosure",  in  issuing 
§  101.14(e)(3)  (21  CFR  101.14(e)(3)). 
FDA  is  correcting  that  error  in 
§  101.14(e)(3). 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  examined  the  economic 
implications  of  this  final  rule  under 
Executive  Order  12866.  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  the  regulatory 
approach  that  maximizes  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  Executive  Order  12866 
classifies  a  rule  as  significant  if  it  meets 
any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  miUion 
or  adversely  affecting  in  a  material  way 
a  sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  The  agency  finds  that  this  final 
rule  is  not  a  significant  rule  as  defined 
by  Executive  Order  12866.  No  analysis 
is  required  for  this  rule  under  the 
Regulatory  FlexibiHty  Act  (5  U.S.C. 
601-612)  because,  as  discussed  herein. 
FDA  is  issuing  it  without  publishing  a 
general  notice  of  proposed  rulemaking. 

Finally,  in  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  the  administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  has  determined  that  Uiis  final 
rule  is  not  a  major  rule  for  the  purpose 
of  congressional  review. 

FDA  concludes  that  the  labeling 
requirements  in  this  final  rule  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Pap>erwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Rather,  the  labeling  statements 
are  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
piupose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

Because  FDA  is  revoking  a 
requirement  (referral  statements  for  all 
nutrient  content  claims)  that  was  issued 
under  legal  authority  that  has  been 
eliminated  by  Congress  in  FDAMA, 
FDA  finds,  for  good  cause,  that  notice 
and  public  procedure  on  this  rule  are 
unnecessary  and.  therefore,  are  not 
required  under  5  U.S.C  553. 
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Nonetheless,  under  21  CFR  10.40(e). 
FDA  is  providing  an  opportunity  for 
comment  on  whether  the  regulations  set 
forth  below  should  be  modified  or 
revoked. 

Interested  persons  may.  on  or  before 
June  15.  1998.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p  m  ,  Monday  though  Friday. 

List  of  SubiecU  in  21  CFR  Part  101 

Food  labeling.  Nutrition.  Reporting 
and  recordkeeping  requirements 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  101  is 
amended  as  follows: 

A^^'   101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Auibority:  IS  U  S.C   1453.  1454,  1455.  21 
IJ.SC.  321.  331.  342.  343.  348.  371 

2.  Section  101.13  is  amended  by 
removing  the  introductory  text  of 
paragraph  (g);  by  redesignating 
paragraphs  (g)(1),  (g)(2).  and  (g)(3)  as 
paragraphs  (h)(4)(i).  (h)(4)(ii).  and 
(h)(4)(iii).  respectively  and  reserving 
paragraph  (g);  by  removing  the 
introductory  text  of  paragraph  (h);  by 
revising  paragraph  (h)(1)  and  newly 
redesignated  paragraphs  (h)(4)(i). 
(h)(4)(ii).  and  (h)(4)(iii);  m  paragraphs 
(j)(2)(ii)  and  (p)(2)  by  removing  the 
phrase  "with  paragraph  (g)(1)"  and 
adding  in  its  place  the  phrase  "with 
paragraph  (h)(4)(i)";  by  revising  the 
second  sentence  in  paragraph  (q)(2)  and 
the  last  sentence  in  paragraph  (q)(3)(ii); 
in  paragraph  (q)(5)(i)  by  removing  the 
phrase  "in  paragraphs  (g)  and  (h)"  and 
adding  in  its  place  the  phrase  "in 
paragraph  (h) ';  and  in  paragraph  (q)(6) 
by  removing  the  phrase  "of  paragraphs 
(b).  (g).  and  (h)"  and  adding  in  its  place 
the  phrase  "of  paragraphs  (b)  and  (h)" 
to  read  as  follows: 

$101.13    Nu1rl«nt  contsrx  claim* — ganarat 
princlplAS. 

•  •  •  *         • 

(h)(1)  If  a  food,  except  a  meal  product 
as  defined  in  §  101.13(1).  a  main  dish 
product  as  defined  in  §  101.13(m).  or 
food  intended  specifically  for  use  by 
infants  and  children  less  than  2  years  of 


age.  contains  more  than  13.0  g  of  fat,  4.0 
g  of  saturated  fat.  60  milligrams  (mg)  of 
cholesterol,  or  480  mg  of  sodium  per 
reference  amount  customarily 
consumed,  per  labeled  serving,  or.  for  a 
food  with  a  reference  amount 
customarily  consumed  of  30  g  or  less  or 
2  tablespoons  or  less,  per  50  g  (for 
dehydrated  foods  that  must  be 
reconstituted  before  typical 
consumption  with  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §  101  9(f)(1).  of  all  nutrients 
per  reference  amount  customarily 
consumed,  the  per  50  g  criterion  refers 
to  the  "as  prepared"  form),  then  that 
food  must  bear  a  statement  disclosing 
that  the  nutnent  exceeding  the  specified 
level  is  present  in  the  food  as  follows: 

"See  nutrition  information  for 

content"  with  the  blank  filled  in  with 
the  identity  of  the  nutrient  exceeding 
the  specified  level,  e.g..  "See  nutrition 
information  for  fat  content." 
■         •         •        •        * 

(4)  •  •  • 

(i)  The  disclosure  statement  "See 

nutrition  information  for content" 

shall  be  in  easily  legible  boldface  print 
or  type,  in  distinct  contrast  to  other 
printed  or  graphic  matter,  and  in  a  size 
no  less  than  that  required  by 
§  101.105(1)  for  the  net  quantity  of 
contents  statement,  except  where  the 
size  of  the  claim  is  less  than  two  times 
the  required  size  of  the  net  quantity  of 
contents  statement,  in  which  case  the 
disclosure  statement  shall  be  no  less 
than  one-half  the  size  of  the  claim  but 
no  smaller  than  one-sixteenth  of  an 
inch,  unless  the  package  complies  with 
§  101.2(c)(2).  in  which  case  the 
disclosure  statement  may  be  in  type  of 
not  less  than  one  thirty-second  of  an 
inch. 

(ii)  The  disclosure  statement  shall  be 
immediately  adjacent  to  the  nutrient 
content  claim  and  may  have  no 
intervening  material  other  than,  if 
applicable,  other  information  in  the 
statement  of  identity  or  any  other 
information  that  is  required  to  be 
presented  with  the  claim  under  this 
section  (e.g  .  see  paragraph  (j)(2)  of  this 
section)  or  under  a  regulation  in  subpari 
D  of  this  pari  (e.g..  see  §§  101.54  and 
101.62).  If  the  nutrient  content  claim 
appears  on  more  than  one  panel  of  the 
label,  the  disclosure  statement  shall  be 
adjacent  to  the  claim  on  each  panel 
except  for  the  panel  that  bears  the 
nutrition  information  where  it  may  be 
omitted. 

(iii)  If  a  single  panel  of  a  food  label 
or  labeling  contains  multiple  nutrient 
content  claims  or  a  single  claim 
repeated  several  times,  a  single 


disclosure  statement  may  be  made.  The 
statement  shall  be  adjacent  to  the  claim 
that  is  printed  in  the  largest  type  on  that 
panel. 

***** 

(q)     '    •    • 

(2)  •   *   *  Such  claims  are  exempt 
from  the  requirements  of  section 
403(r)(2)  of  the  act  (e.g.,  the  disclosure 
statement  also  required  by  §  101.13(h)). 

•    •    • 

(3)  •    *    * 

(ii)  •   •   •  All  such  claims  shall  be 
accompanied  by  any  disclosure 
statement  required  under  paragraph  (h) 
of  this  section. 


§101  '-s     ;Ar-w»nded; 

3.  Section  101.14  Health  claims: 
general  requirements  is  amended  in 
paragraph  (e)(3),  in  the  15th  line  by 
removing  the  word  "referral"  and 
adding  in  its  place  the  word 
"disclosure" 

4.  Section  101.54  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows 

§10''  54     Naineri!  content  Claims  for     good 
source        ^ig'^        more      and     potency 


(d)    '   *   • 

(2)  The  disclosure  shall  appear  in 
immediate  proximity  to  such  claim,  be 
in  a  type  size  no  less  than  one-half  the 
size  of  the  claim  and  precede  any 
disclosure  statement  required  under 
§  101.13(h)  (eg  .  "contains  [x  amount] 
of  total  fat  per  serving.  See  nutrition 
information  for  fat  content"). 


§10162     'Anencted] 

5.  Section  101.62  Nutrient  content 
claims  for  fat,  fatty  acid,  and  cholesterol 
content  of  foods  is  amended  in 
paragraphs  (d)(l)(ii)(D).  (d)(2)(iii)(C), 
(d)(2)(iv)(C),(d)(4)(ii)(C),and 
(d)(5)(ii)(C)  by  removing  the  phrase  "the 
referral  statement  required  in 
§  101.13(g)"  wherever  it  appears  and  by 
adding  in  its  place  the  phrase  "any 
disclosure  statement  required  under 
5101.13(h)". 


Dated:  May  6.  1998. 
Williun  B  Schultz. 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  98-12833  Filed  5-14-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510.  520,  and  524 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sp>onsor 

agency:  Food  and  Drug  Administration, 

ACTION;  Final  rule. 

SUMMARY:  The  Food  and  Drug 

.Arinunistration  (FDA)  is  amending  the 
animal  drug  r^ulations  to  reflect  the 
change  of  spon.sor  for  two  approved  new 
animal  drug  application.s  (N'ADA's)  from 
Mallinckrodt  Vetennan  Operations 
Inc.,  to  Schering-Plough  Animal  Health 

EFFECTIVE  DATE:  Mav  l,"v  1998 

FOR  FURTHER  INFORMATION  CONTACT; 

!  homas  !  McKay,  Center  for  Veterinary 
Medicine  (HF\'-102).  Food  and  Drug 
.administration.  7500  Standish  PI., 
Ro<;k\  lile,  MD  20855,  -^01 -827-0213. 
SUPPLEMENTARY  INFORMATION; 
Mallinckrodt  Veterinarv  Operations, 
Inc.,  Mundelein,  II.  60060,  has  infoimed 
FD,^  that  it  has  transferred  the 
ownership  of  and  a!!  rights  and  interests 
in  the  approved  N.^DAs  102-<)20 
(dichlorophene  and  toluene  capsules) 
and  111-349  iselenium  disulfide 
suspension)  to  Schering-Plough  Animal 
Health  Corp  ,  1095  Morris  Ave.,  Union, 
NJ  07083,  The  agency  is  amending  the 
regulations  in  21  CFR  510  600(c)(1)  and 
(c)(2)  to  remove  the  sponsor  name  for 
Mallinckrodt  Veterinary  Operations, 
Inc.,  because  the  firm  no  longer  is  the 
holder  of  any  approved  N.^DA's  The 
agency  is  also  amending  21  CFR  520.580 
and  524.2101  to  reflect  the  change  of 
sponsor 

List  of  Sub)ects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recorditeeping 
requirements 

21  CFR  Parts  520  and  524 

Animal  drugs. 

Therefore,  under  the  Federal  Fooa, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinarv  Medicine,  21 
CFR  parts  510,  520.  and'  524  are 
amended  as  follows; 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows; 


Authority:  21  U.S.C.  321,  331,  351.  352, 
353,  360b,  371.  379e. 

§510.600    [Amended] 

2.  Section  510,600  Sames,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entry-  fo.''  ■"Mallinckrodt 
Veterinary  Operations.  Inc.";  and  in  the 
table  in  paragraph  (c)(2)  by  removing 
the  entry  for  "015563". 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3,  The  au!hor:ty  c  :tation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§  520.580     [Amended] 

4  Section  520  580  Dichlorophene  and 
toluene  capsules  is  amended  in 
paragraph  (b)(1)  bv  removing  "015563," 
and  numerically  adding  "000061,". 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows; 

Authoritv   21  U  S  C  :ifiOb. 

§524.2101     [Amended] 

6.  Section  524.2101  Selenium 
disulfide  suspension  is  amended  in 
paragraph  (c)  by  removing  "015563" 
and  adding  in  its  place  "000061". 

Dated   Mav  4,  1998, 
Andrew  |,  Beauiieu, 

Acting  Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc  98-12960  Filed  5-14-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Flortenicol 
Solution 

AGENCY:  Food  anc  Dnjg  Administration, 

HHS, 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Adniinistration  (FDA)  is  amending  the 

animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (N.A.DA)  filed  by 
Schering-Plough  .'\nimal  Health  Corp. 
The  supplemental  NADA  provides  for  a 
revised  warning  against  use  of 


florfenicol  injectable  solution  in  veal 
calves 

EFFECTIVE  da^e:  May  15,  1998, 
FOR  FURTHER  INFORMATION  COWTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1644. 
SUPPLEMENTARY  INFORMATtON:  Schering- 
Plough  Animal  Health  Corp..  1095 
Morris  Ave.,  P.O.  Box  1982.  Union,  NJ 
07083-1982,  is  sponsor  of  NADA  141- 
063  Nuflor*  bijectable  Solution  (300 
milligrams  florfenicol  per  miUiliter)  for 
veterinary  prescription  use  for 
intramuscular  treatment  of  cattle  for 
bovine  respiratory  disease.  Schering- 
Plough  filed  a  supplemental  NADA 
providing  for  a  revised  warning  against 
use  of  the  product  in  veal  calves.  The 
supplemental  NADA  is  approved  as  of 
April  2,  1998,  and  the  regulations  are 
amended  by  revising  21  CFR 
522.955(d)(l)(iii)  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

List  of  Subjects  m  21  <_1R  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OP 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  380b. 

§522.955     [ArT»encJecf; 

2.  Section  522.955  Florfenicol 
solution  is  amended  in  paragraph 
(d)(l)(iii)  by  removing  the  sentences 


L'»;<)H.' 


Kr 
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"Not  for  use  in  veal  calves,  calves  under 
1  month  of  age,  or  calves  being  fed  an 
all  milk  diet.  Use  may  cause  violative 
tissue  residues  to  remain  beyond  the 
withdrav^ral  time."  and  adding  in  its 
place  "A  withdrawal  period  has  not 
been  established  in  preruminating 
calves.  Do  not  use  in  calves  to  be 
processed  for  veal." 

Dated:  May  4.  1998. 
Andrew  |.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine 

[FR  Doc  98-12961  Filed  S-14-98:  8:45  ami 
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A;locai^' •'■     ■'  Assets    '■  S^'UjIq- 

E-T-ipic  yer  Plans;  interfs'  Assumptions 

'   '  Valuing  Benefits  , 

agency;  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  beneHts  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  [une  1998. 
EFFECTIVE  DATE:  June  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street.  NW..  Washington.  DC 
20005.  202-326-4024.  (For  TTY/TDD 


users,  call  the  Federal  relay  service  toll- 
free  at  1-800-677-8339  and  ask  to  be 
connected  to  20:   ''-'~  4024.) 
SUPPLEMEffTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during  June 
1998. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.60  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.25  percent  thereafter.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  4.25  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  annuity  and  lump  sum 
interest  assumptions  are  unchanged 
from  those  in  effect  for  May  1998. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  %nd  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 


the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  June  1998.  the  PBGC  finds  that 
good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

I  isl  of  SubjfK-ts  in  29  CFR  F'art  4044 
Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ^ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  I  he  authority  citation  for  part  4044 
continues  to  read  as  follows: 

.^uthontv:  29  U.S.C.  1301(a),  1302(b)(3), 
1341.  1344.  1362. 

2.  In  appendix  B.  a  new  entry  is 
added  to  Table  I.  and  Rate  Set  56  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Af)ppndi\  B  lo  Part  4044-    Intcrpsf 
K.ilfs  I  ^iH\  tu  V  diue  Annuities  and 

I  liiiip  Sums 


Table  I.— Annuity  Valuations 

[This  table  sets  forth,  tor  each  indicated  calendar  month,  the  interest  rates  (denoted  t)y  i,,  ij,  *  *  "  ,  and  refen'ed  to  generally  as  i,)  assumed  to 
t>e  in  eftecl  between  specrtied  anmversanes  of  a  valuation  date  that  occurs  withm  that  calendar  month;  those  anniversanes  are  specified  in 
the  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  annrversary  date.) 


For  valuation  dates  occurring  in  the  month — 


The  values  of  i,  are: 


fort 


for  t. 


fort. 


June  1998 


.0560 


1-25 


.0525 


>25 


N/A 


n/a 
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Table  II.— Lump  Sum  Valuations 

fin  usi'-'^  'h  s  'a&.e  '  ^o'  ">eneti*s  tor  which  'hp  Darticioan!  or  benefiaary  is  entitled  to  t>e  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuly  ra'e  shall  apoK  2)  f^o'  nonetits  to.-  v/hich  :he  aefe-rai  penoc  ^s  v  years  (where  .  i?  a-  •-'^^-oef  and  0  <  y  <  n,).  interest  rate  i,  shall 
aoDlv  tro^'  the  .aiuatior  aate  tor  a  Denoa  of  y  vears  and  'hereafier  the  immediate  annjit.  -a'e  s-ai;  appty;  (3)  For  benefits  for  which  the  de- 
ferral oenoc  IS  >  vears  ;where  v  is  an  integer  anc  n  <>  .  -  .  -^  interest  rate  i:  shai  a:;c. .  "om  the  valuatiori  date  for  a  period  of  y  -  n, 
vears  interes-  ra-e  shall  apoiv  tor  ti-^e  foiio^inc  ^  years  anc  'hereatter  the  immedia-e  .a--  jity  rate  shall  apply;  (4)  For  benefits  for  which  ^ 
ttie  deferral  Denoc  i'^  v  vear=  //here  .  s  an  — eqer  ana  v  >  -  -  n^),  interest  rate  ij  shall  apply  from  the  valuation  date  lor  a  penod  o1  y  - 
n,  -  n,  vears.  mteres'  ra'e  .  shall  aopiy  tor  tne'soiiowmg  n.  »ears,  interest  rate  i,  shall  apply  tor  the  following  n,  years,  and  thereafter  the 
immediate  annuity  rate  shall  apply.) 


Ra*e  se' 


For  plans  with  a  vaiuatior 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities 
(percent) 


rh 


56 


06-1-98 


07-1-98 


4.25 


4.00 


4.00 


4.00 


Issued  in  Washington.  DC.  on  this  8th  day 
ofMavl998 
l)a\id  M  Straus.s. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  98-12911  Filed  5-14-98;  8:45  am) 

BILLING  CODE  770»-01-l> 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD05-9&-032] 

Drawbridge  Operation  Regulations; 
Pocomoke  River 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  temporary  deviation 

trom  regulations.  ^^ 

summary:  The  Commander,  Fifth  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  regulations 
governing  the  operation  of  the  Route 
675  (U.S.  13  Business  Route) 
drawbridge  across  the  Pocomoke  River, 
mile  15.6,  in  Pocomoke  City,  Maryland. 
Beginning  May  17,  1998,  through  June 
16,  1998.  this  deviation  requires  three- 
hours  advance  notice  for  drawbridge 
openings  from  9  a.m.  through  3  p.m.  on 
weekdays,  and  from  7  p.m.  on  Fridays 
through  6  a.m.  on  Mondays.  This 
deviation  is  necessary  to  allow  the 
contractor  to  paint  the  bridge. 
DATES:  This  deviation  is  effective  from 
May  17,  1998  through  iune  16,  1998. 
FOR  FURTHER  INFORMATION:  Ann  B. 
Deaton.  Bridge  .\dinuiistrator,  Fifth 
Coast  Guard  District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION:  Textar 
Paintuit'  (A)rporation,  a  i  untractor  for 
the  Maryland  Department  of 
Transportation,  requested  the  Coast 
Guard  to  approve  a  temporary  deviation 
from  the  normal  operation  of  the  bridge 
in  order  to  accommodate  painting  the 


structure.  To  paint  the  bridge,  a  barge 
will  be  used.  Three-hours  advance 
notice  will  be  required  to  open  the 
bridge  during  the  requested  time 
periods 

This  deviation  will  not  significantly 
disrupt  vessel  traffic,  since  little  exists 
at  this  io<  atitn.  and  mariners  may  still 
transit  the  bridge  provided  the  three- 
hours  advance  notice  is  given.  The 
regulations  at  33  CFR  117.569(b)  require 
the  draw  to  open  on  signal,  except 
between  November  1  and  March  31  the 
draw  must  open  only  if  at  least  five 
hours  advance  notice  is  given. 

From  May  17,  1998,  through  June  16, 
1998,  this  deviation  requires  three-hours 
advance  notice  for  openings  of  the 
Route  675  Pocomoke  River  Drawbridge 
(U.S.  13  Business  route)  from  9  a.m. 
through  3  p.m.  on  weekdays  and  from 
7  p.m.  on  Fridays  through  6  a.m.  on 
Mondays. 

Dated:  April  30, 1998. 
Roger  T.  Rufe,  Jr., 

Vice  Admiral.  U.S.  Coast  Guard  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  98-13015  Filed  5-14-98;  8:45  am) 

WLUNQ  CODE  MIO-IMtf 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

rFRL-6013-9] 

Protection  of  Stratospheric  Ozone; 
Methyl  Bromide 

agency:  Environmental  Protection 

-\i;t--:icy. 

ACTION:  Notice  of  clarification. 

SUMMARY:  This  document  clarifies  a 
previous  statement  by  EPA  about  the 
applicability  of  a  Clean  Air  Act  labeling 
rule  to  methyl  bromide  as  a  "class  I 
ozone-depleting  substance."  The 
labeling  rule  requires  products 


"containing"  or  "manufactured  with"  a 
class  I  ozone-depleting  substance  to  be 
labeled  as  such.  This  document  makes 
clear  that  any  product,  including  any 
agricultural  product,  that  "contains"  or 
is  "manufactured  with"  methyl  bromide 
is  subject  to  the  labeling  rule's 
requirements.  At  the  same  time,  EPA  is 
not  aware  of  any  agricultural  product 
that  "contains"  or  is  "manufactured 
with"  methyl  bromide,  as  those  terms 
are  defined  by  the  labeling  rule.  In 
particular,  raw  food  commodities  grown 
for  the  fresh  food  market  and  produced 
with  the  use  of  methyl  bromide  do  not 
meet  the  definitions  of  products 
"containing"  or  "manufactured  with" 
methyl  bromide  and  are  thus  not  subject 
to  the  labeling  rule's  requirements. 

:  A'ES:  The  effective  date  of  this  Notice 
ot  Clarification  is  May  15,  1998. 

tDDRFSSES:  Comments  and  data  relating 

^•thyl  bromide  rule  are 
contained  in  Air  Docket  A-92-13.  U.S. 
Environmental  Protection  Agency,  OAR 
Docket  and  Information  Center,  Room 
M-1500,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  Comments  and 
data  relating  to  the  labeling  rule  are 
contained  in  Air  Docket  A-91-60,  at  the 
same  location.  Each  of  the  dockets  may 
be  inspected  between  8  a.m.  and  5:30 
p.m.  on  weekdays.  The  telephone 
number  for  the  dockets  is  (202)  260- 
7548;  the  fax  number  is  (202)  260-4400. 
As  provided  in  40  CFR,  Part  2,  a 
reasonable  fee  may  be  charged  for 
photocopying. 

FOR  FURTMEC   N^ OSMATiqn  CONTACT: 
Carol  Weisner  at  ^^u^i  564-9193  or  fax 
(202)  565-2096,  Stratospheric         • 
Protection  Division,  USEPA,  Mail  Code 
6205J,  401  M  Street,  SW.,  Washington. 
DC  20460.  Overnight  mail  (Fed-Ex, 
Express  Mail,  etc.)  should  be  sent  to  our 
501  3rd  Street,  NW.,  Washington,  DC 
20001  street  address. 


Zt>'tH4 
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SUPPUEMENTARr  INfORMATION; 

I.  Background  Information 

A  Stratospheric  Ozoiw  Protection 

Added  in  1990.  Title  VI  of  the  Clean 
Air  Act  ("CAA"  or  "Act")  establishes  a 
comprehensive  program  to  protect 
stratospheric  ozone,  which  helps  shield 
the  earth  from  harmful  ultraviolet 
radiation.  In  particular,  it  requires  EPA 
to  list  substances  that  have  a  significant 
potential  to  deplete  stratospheric  ozone 
as  class  I  ozone-depleting  substances, 
and  to  require  their  phaseout  by  a 
specified  date.  It  also  provides  for  a 
multi-faceted  regulatory  program  to 
minimize  the  use  and  release  of  ozone- 
depleting  substances  prior  to  their 
phaseout. 

B.  Labeling  Rule 

Section  61 1  of  the  Aci  prohibits  the 
introduction  into  interstate  commerce  of 
any  product  containing  a  class  I 
substance  or  manufactured  with  a 
process  using  a  class  I  substance,  unless 
it  bears  a  warning  statement  indicating 
that  the  product  contains  or  is 
manufactured  with  ozone-depleting 
substances  To  implement  this  and  other 
provisions  of  section  611.  EPA  issued  a 
final  rule  on  February  11.  1993.  at  58  FR 
8136,  which  established  labeling 
requirements  for.  among  other  things, 
products  containing,  or  manufactured 
with  a  process  that  uses,  a  class  I  ozone- 
depleting  substance  (the  "labeling 
rule") 

The  labeling  rule  defines  a  "product 
containing"  a  class  I  substance  as  a 
"product  including,  but  not  limited  to. 
containers,  vessels,  or  pieces  of 
equipment,  that  physically  holds  a 
controlled  substance  (i.e..  a  class  I  or  II 
ozone-depleting  substance)  at  the  point 
of  sale  to  the  ultimate  consumer  which 
remains  within  the  product  "  The  rule 
also  defines  "manufactured  with  a 
controlled  substance"  as  follows: 

|T|he  manufacturer  of  the  product  itself 
used  a  controlled  substance  directly  in  the 
product's  manufacturing,  but  the  product 
itself  does  not  contain  more  than  trace 
quantities  of  the  controlled  substance  at  the 
point  of  introduction  into  interstate 
commerce  The  followmg  situations  are 
excluded  from  the  meaning  of  the  phrase 
"manufactured  with"  a  controlled  substance: 

(1)  Where  a  product  has  not  had  physical 
contact  with  the  controlled  substance; 

(2)  Where  the  manufacturing  equipment  or 
the  product  has  had  physical  contact  with  a 
controlled  substance  in  an  intermittent 
manner,  not  as  a  routine  part  uf  the  direct 
manufacturing  process; 

(3)  Where  the  controlled  substance  has 
been  transformed,  except  for  trace  quantities; 
or 

(4)  Where  the  controlled  substance  has 
been  completely  destroyed. 


ini'curre:  •        .-.  rtHjuirt*mfnts  are 

codified  at  4>  t  82.  Subpart  E 

(Including  seutioni  82  100-82.124)  ' 

Section  82.102(a)  of  the  labeling  rule 
specifically  provides  that,  in  the  case  of 
any  substance  designated  as  a  class  I 
substance  after  February  11.  1993.  the 
labeling  requirements  are  applicable 
beginning  one  year  after  the  designation 
of  sucn  substance,  unless  the 
rulemaking  designating  such  substance 
provides  otherwise. 

C.  Methyl  Bromide  Rule 

EPA  issued  a  final  rule  on  December 
10.  1993.  at  58  FR  65018.  pursuant  to 
sections  602  and  604  of  the  CAA.  listing 
methyl  bromide  as  a  class  1  ozone- 
depleting  substance  and  establishing  a 
phaseout  date  for  its  production  and 
importation  (the  "methyl  bromide 
rule")  Methyl  bromide  is  used  as  a 
pesticide  and  fumigant 

The  labeling  rule  became  applicable 
to  methyl  bromide  on  January  1.  1995. 
one  year  following  the  effective  date  of 
its  designation  as  a  class  I  substance.  In 
the  preamble  to  the  methyl  bromide 
rule.  EPA  discussed  the  applicability  of 
the  labeling  rule  to  methyl  bromide. 
With  respect  to  containers  of  methyl 
bromide.  EPA  stated  that  such 
containers  would  be  subject  to  the 
labeling  rule.  With  respect  to 
agricultural  products.  EPA  "determined 
that  activities  involved  in  growing, 
harvesting,  storing  and  transporting 
food  are  part  of  an  agricultural  process 
that  falls  outside  the  intent  of  Congress 
to  require  labeling  on  products 
'manufactured  with'  a  class  I  or  II 
substance"  (58  FR  at  65043.  col.  3.) 
Based  on  this  determination.  EPA 
concluded  that  "products  treated  with 
methyl  bromide  would  not  require 
labeling."  Id. 

In  reaching  its  conclusion.  EPA 
recognized  that  "the  general  purpose  of 
alerting  consumers  that  certain  goods 
were  produced  in  a  manner  that  may 
cause  harm  to  stratospheric  ozone  could 
apply  to  certain  agricultural  products 
for  which  methyl  bromide  is  used  "  Id. 
The  Agency  nevertheless  concluded  that 
the  labeling  requirement  applicable  to 
products  "manufactured  with"  a  class  I 
substance  was  reasonably  interpreted 


'  In  a  January  19.  199S.  rulemaking  (60  FR  4010). 
lh«  labeling  rul«  was  reviled.  Among  other 
revisions,  the  definition  of  "inanubctured  with" 
was  amended  to  indicate  that  a  product 
"manufactured  with"  a  controlled  subalance  does 
not  contain  more  than  trace  quantities  of  the 
controlled  substance  The  definition  was  also 
amended  to  expand  the  situations  that  are  excluded 
from  (he  phrase  "manufactured  with"  to  include 
where  a  product  has  physical  contact  with  a 
controlled  substance  only  in  an  intermittent  manner 
and  not  as  a  routine  part  of  the  direct 
manufacturing  process  and  where  the  controlled 
substance  has  been  completely  destroyed. 


not  to  apply  to  agricultural  products 
because  "such  products  are  grown  and 
not  manufactured  ■  Id.  EPA  cited 
Webster's  Ninth  New  Collegiate 
Dictionary  (1983)  for  the  ordinary 
definition  of  the  word  "manufacture"  as 
making  something  from  raw  materials 
by  hand  or  by  machinery,  which  would 
not  include  the  growing  of  fruits  and 
vegetables.  The  Agency  also  stated  that 
it  believed  Congress  did  not  anticipate 
labehng  of  raw  agricultural  prcxlucts 
given  the  practical  difficulty  of  labeling 
such  products,  many  of  which  are  sold 
without  any  packaging  at  all. 

D.  Litigation 

In  February,  1994.  the  National 
Resources  Defense  Council,  together 
with  other  parties,  challenged  this  as 
well  as  other  aspects  of  the  methyl 
bromide  rule  by  filing  a  petition  in  the 
US  Court  of  Appeals  for  the  DC. 
Circuit  EPA  is  issuing  this  clarification 
pursuant  to  a  settlement  agreement  in 
that  case. 

11.  Clarifu  aliun 

The  need  tor  tnis  clarification  arises 
out  of  the  breadth  of  some  of  the 
Agency's  statements  taken  out  of 
context.  In  isolation,  statements  that 
"pnxiucts  treated  with  methyl  bromide" 
and  "agricultural  products  "  do  not 
require  labeling  could  be  interpreted  to 
mean  that  any  agricultural  product  is 
exempt  from  the  labeling  rule, 
regardless  of  whether  and  how  methyl 
bromide  was  used  in  its  production. 
EPA's  discussion  of  the  applicability  of 
the  labeling  rule  to  methyl  bromide 
addressed  specific  activities  and  types 
of  products  Read  in  context,  the 
Agency's  statements  are  properly 
limited  to  the  specific  activities  and 
products  it  addressed  The  purpose  of 
this  notice  is  to  confirm  the  limits  of 
those  statements  and  clarify  the  extent 
to  which  the  labeling  rule  is  applicable 
to  methyl  bromide. 

As  noted  above.  EPA  addressed 
specific  activities  and  products  in  its 
discussion  of  the  labeling  rule's 
applicability  to  methyl  bromide.  The 
Agency  determined  that  "activities 
involved  in  growing,  harvesting,  storing 
and  transporting  food"  do  not  constitute 
manufacturing  under  the  labeling  rule, 
and  that  Congress  did  not  intend  raw 
agricultural  products  such  as  fruits  and 
vegetables  to  be  labeled.  From  those 
determinations.  EPA  concluded  that 
"products  treated  with  methyl  bromide 
would  not  reauire  labeling." 

EPA's  conclusion  is  appropriate  for 
the  specific  activities  and  products 
addressed.  Growing  and  harvesting,  as 
the  Agency  explained,  do  not  constitute 
manufacturing,  since  they  do  not  fit  the 
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ordinar\'  definition  of  manufartunng  as 
making  something  from  raw  materials 
by  hand  or  by  machinerv    Indeed. 
agricultural  crops  arf  generally 
considered  "raw  materials"  that  may  or 
may  not  be  made  into  something  else  by 
hand  or  by  machine  (See,  for  example, 
the  definition  of  "raw  material"  in 
Webster's  Ninth  New  Collegiate 
Dictionarv  (1990):    wheat  *    *    *  is  a 
raw  material  for  the  flour  mill")  .\s  a 
result,  use  of  methvl  bromide  as  a 
pesticide  in  growing  a  crop  does  not 
make  the  harvested  crop  a  product 
"manufactured  with"  methyl  bromide 

Generally  speaking,  use  of  methyl 
bromide  as  a  fumigant  in  storing  or 
transporting  also  does  not  make  a 
product     manufactured  with'  methyl 
bromide  The  labeling  rule's  definition 
of  "manufactured  with"  specifies  that 
the  manufacturer  of  the  product  itself 
uses  a  class  1  substance  "directly  in  the 
products  manufadunng. "  Storing  and 
transporting  are  generally  not  part  of  a 
direct  manufacnunng  process,  although 
thev  may  precede  or  follow  such  a 
pr(x.ess  By  themselves,  storing  and 
transporting  also  do  not  meet  the 
ordinary  definition  of  manufacturing, 
since  neither  entails  making  something 
from  raw  materials  by  hand  or  by 
machine  Instead,  they  simply  provide 
for  the  safekeeping  or  movement  of  a 
product,  either  raw  or  manufactured 

Further,  the  labeluig  rule  requires  that 
a  product  be  labeled  bv  the  time  it 
enters  interstate  commerce  (section 
82.124.)  If  a  product  has  not  been 
"manufactured  with"  methvl  bromide 
by  the  time  it  enters  interstate 
commerce,  it  does  not  bee ome 
"manufactured  with"  methyl  bromide 
by  virtue  of  being  treated  with  methyl 
bromide  in  storage  or  shipment 
followmg  us  entrv  into  interstate 
commerce.  Section  82.104(n)  of  the  rule 
defines  the  possible  points  of  entry  into 
interstate  commerce  as  the  "release  of  a 
product  from  the  facility  in  which  the 
product  was  manufactured,  the  entry 
into  a  warehouse  from  which  the 
domestic  manufacturer  releases  the 
product  for  sale  or  distribution,  and  at 
the  site  of  United  States  Customs 
clearance.  "  Obviously,  these  points  of 
entry  will  often  precede  storage  or 
shipment  of  a  product  in  the  United 

States. 

In  the  methyl  bromide  rule  preamble. 
EPA  also  discussed  the  applicability  of 
the  labeling  rule  to  particular  products. 
The  particular  products  addressed  by 
EPA— raw  agricultural  products. 
including  fruits  and  vegetables— resuU 
from  particular  activities  that  EPA 
determined  do  not  constitute 
manufacturing — growing,  harvesting, 
storing  and  transporting.  It  thus  follows 


that  thev  are  not  products 
manufactured  with"  methvl  bromide. 
For  the  reasons  given  above.  EPA 
believes  that  its  discussion  m  tht 
methyl  bromide  rulemaking  of  the 
labeling  rules  applicability  to  methyl 
bromide  was  appropriate  for  the  specific 
activities  and  products  addressed. 
However,  some  members  of  the  public 
have  raised  concerns  that  the  discussion 
mav  be  read  to  imply  that  an 
agricultural  product  is  not  subject  to  the 
labeling  rule  even  when  it  contains  or 
is  manufactured  with  methyl  bromide. 
The  point  of  today's  notice  is  to  remove 
an\  such  inadvertent  implication. 
the  labeling  rule  applies  to  any 
product  that  "contains  '  or  is 
■  manufactured  with"  a  class  1  ozone- 
depleting  substance  Methyl  bromide 
has  been  classified  as  a  class  i  ozone- 
depleting  substance  Therefore,  anv 
product  containing  or  manufactured 
with  methvl  bromide  is  sub)ect  to  the 
labeling  rule's  requirements  m  the  same 
wav  as  a  product  containing  or 
manufactured  with  any  other  class  I 
substance  For  the  reasons  stated  above, 
use  of  methyl  bromide  in  growing, 
harvesting,  storing  or  shipping  a  crop 
does  not  constitute  "manufactunng 
with"  methvl  bromide  and  so  would  not 
subject  the  crop  to  the  labeling 
requirement  for  products 
"manufactured  with"  a  class  I 
substance.  But  use  of  methyl  bromide  in 
the  direct  manufacturing  process  of  a 
product  would  subiect  that  product  to 
the  requirement. 

EP.^.  however,  is  not  aware  of  any 
agricultural  product  that  "contains"  or 
is  "manufactured  with"  methyl 
bromide,  as  those  terms  are  defined  by 
the  labeling  rule.  The  definition  of 
"product  containing  "  specifies  that  the 
product  "physically  holds  a  controlled 
substance  at  the  point  of  sale."  To  EPA's 
knowledge,  no  agricultural  product  so 
holds  methyl  bromide,  nor  is  it  likely 
that  any  would,  given  the  volatility  of 
methyl  bromide  One  of  methyl 
bromide's  advantages  as  a  pesticide  and 
fumigant  is  that  it  leaves  virtually  no 
residues  on  or  in  products  treated  with 
it.  In  any  event,  section  82.106Cb)(l)  of 
the  labeling  rule  exempts  from  its 
requirements  products  containing  no 
more  than  trace  quantities  of  a 
controlled  substance  remaining  as  a 
residue  where  the  controlled  substance 
serves  no  useful  purpose  m  or  for  the 
product  itself.  With  respect  to 
cdntainers  of  methyl  bromide  itself,  EPA 
made  clear  in  the  methyl  bromide  rule 
that  such  containers  are  subject  to  the 
labeling  requirement  for  products 
"containing"  a  class  I  substance. 

As  noted  above.  EPA  is  also  not  aware 
of  any  agricultural  products 


"manufactured  with"  methyl  bromide. 
EPA  has  issued  several  applicability 
determinations  related  to  the  labeling 
rule.  Five  of  them  addressed  whether 
particular  uses  of  a  class  I  substance 
constitute  "manufacturing  with"  the 
substance  EPA  found  that  these 
particular  uses  did  not  constitute 
"manufacturing  vrith"  a  class  I 
substance  because  the  class  I  substance 
did  not  have  physical  contact  with  the 
product  or  was  used  in  an  intermittent, 
non-routine  manner  (which  section 
82.104(o)(2)  of  the  rule  exempts  from 
the  definition  of  "manufactured  with.") 
These  appbcability  determinations  are 
available  in  the  docket  for  the  labeling 

rule 

Methvl  bromide  is  currently  used  as 
a  post-harvest  pest  control  tool  for 
raisins  Grapes  are  typically  allowed  to 
drv'  in  the  field  and  are  harvested  as 
raisins.  They  are  then  typically  sold  to 
a  packer  who  treats  the  raisins  with 
methyl  bromide  when  held  in  storage. 
This  use  of  methyl  bromide  would  not 
require  that  the  raisins  be  labeled. 
Storage  of  the  raisins  is  not 
manufacturing,  nor  is  it  a  part  of  any 
manufacturing  process.  Moreover, 
storage  generally  occurs  after  the  raisins 
have  been  introduced  into  interstate 
commerce. 

In  the  case  of  other  dried  fruits  and 
nuts,  methyl  bromide  is  used  in  a 
similar  manner.  To  EPA's  knowledge, 
methyl  bromide  is  not  a  direct  jjart  of 
any  dried  fruit  or  nut  "manufacturing" 
process,  but  is  used  as  a  storage  or  pre- 
shipment  pest  control  tool.  Since  these 
uses  are  not  part  of  a  direct 
manufacturing  process,  labeling  is  not 

required. 

Methyl  bromide  is  also  used  to  treat 
empty  food  processing  facilities  for  pest 
control.  An  example  of  such  use  is  the 
periodic  fumigation  of  flour  mills  when 
they  are  empty.  In  these  cases,  food 
products  are  typically  removed  from  the 
facility  prior  to  the  methyl  bromide 
treatment,  which  takes  place  on  an  as- 
needed  basis  (typically  once  or  twice  a 
year,  depending  on  pest  levels.)  The 
methyl  bromide  used  in  these  cases  has 
no  physical  contact  with  any  food 
products  that  are  manufactured  in  the 
facility,  so  labeling  is  not  required.  Even 
if  food  products  were  present  in  the 
facility  during  the  methyl  bromide 
treatment,  labeling  would  not  be 
required  if  the  treatment  is  done  on  an 
intermittent  or  infrequent  basis. 

EPA  may  not  be  aware  of  the  details 
of  all  of  the  processes  involving  use  of 
methyl  bromide.  There  may  be  uses  that 
are  part  of  the  direct  manufacturing 
process  for  a  product  and  that  are  not 
otherwise  exempt  from  the  labeling 
rule's  definition  of  "manufactured 
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with."  Any  such  use  of  methyl  bromide 
would  subject  the  resulting  product  to 
the  labeling  rule.  Similarly,  any  product 
"containing"  methyl  bromide,  as  that 
phrase  is  defined  by  the  labeling  rule,  is 
subject  to  the  rule. 

III.  SubmiBsion  to  Congress  and  the 
General  Accounting  OflRce 

The  Congressional  Review  Act 
("Act"),  5  U.S.C.  section  801  et  seq  .  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  does 
not  apply  because  this  action  is  not  a 
rule. 

rV.  Additional  information 

For  more  information  on  methyl 
bromide,  please  contact  the 
Stratospheric  Protection  Hotline  at  1- 
800-296-1996,  Monday-Friday, 
between  the  hours  of  10:00  am  and 
4:00  p.m.  (EST).  Federal  Register 
publications  can  be  ordered  from  the 
Government  Printing  Office  Order  Desk 
(202)  783-3238;  the  citation  is  the  date 
of  publication.  Each  of  the  final  rules 
referred  to  in  this  Notice  may  also  be 
retrieved  from  EPAs  Ozone  Depletion 
World  Wide  Web  site,  at  http:// 
www.epa.gov/doc8/ozone/  . 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Ctated:  May  8.  1998. 
Richard  D  Wiisoa. 

Acting  Assistant  Administrator  for  Air  and 
Fadiation. 

[FR  Doc  98-12851  Filed  S-14-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parj  130 
[OPP-300«40:  FRL-6784-81 
RtN  2070-AB78 

TetHifenozide;  Pesticide  Tolerances  (or 

Emergency  E  »f»niption8 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
tebufenozide  in  or  on  peppers  (bell  and 
non-bell)  .  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  peppers  (bell  and  non-bell). 


This  regulation  establishes  a  maximum 
p»ermissible  level  for  residues  of 
tebufenozide  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  September 
.30,  1999. 

DATES:  This  regulation  is  effective  May 
15.  1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  14.  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  (OPP-3006401, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm  M3708.  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  heanng 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Heanng  Clerk  identified 
by  the  docket  control  number.  (OPP- 
3006401.  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St  .  SW  . 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1 19.  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300640).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Erlnian.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy., 


Arlington.  VA.  (703)  308-9367.  e-mail: 
ertman.andrew@epamail.epa.gov 
SUPPI.EMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the 
insecticide  tebufenozide,  in  or  on 
peppers  (bell  and  non-bell)  at  0.5  part 
per  million  (ppm).  This  tolerance  will 
expire  and  is  revoked  on  September  30, 
1999  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revokf^i  tnk'rii!u:e  from  the  Code  of 
Federal  Rt^iilations. 

I  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (PubL    104-170)  was 
signed  into  law  August  3,  1996  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq  .  antl  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  use.  136  et  seq  The  FQPA 
amendments  went  into  effect 
immediately  .Among  other  things, 
FQPA  amends  FFTKIA  to  bnng  all  EP.\ 
pesticide  tolerani.esettin^  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propironazoie  on 
sorghum  published  in  the  Federal 
Register  of  November  13.  1996  (61  FR 
58135)  (FRL-5572-9) 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  40«(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
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exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  em.ergencv  exemption  granted  by 
EPA  under  section  18  of  nFYL\  Such 
tolerances  can  he  established  without 
providing  notice  or  period  for  public 
I'omment- 

Eecause  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EP.A  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

II.  Emergency  Exemption  for 
Tebufenozide  on  Peppers  (Bell  and 
Non-bell)  and  FFDCA  Tolerances 

The  applicant  indicates  that 
emergency  conditions  exist  because  beet 
armyworm  (BAW)  populations  have 
demonstrated  resistance  to  registered 
insecticides  The  survival  rate  of  the 
pest  has  been  furhter  compounded  by  a 
mild  winter  and  unusually  dry.  hot 
weather  which  has  increased.  Naturally 
occurring  epizootics  require  cool,  wet 
conditions  to  have  their  greatest  impact 
on  this  pest.  The  applicant  also  notes 
that  there  are  unusually  large  numbers 
of  BAW  and  damage  due  to  BAW  in 
peppers  could  result  in  a  50%  yield  loss 
without  the  use  of  an  effective  pesticide 
EPA  has  authorized  under  FIFR.\ 
section  18  the  use  of  tebufenozide  on 
peppers  (bell  and  non-bell)  for  control 
of  beet  armv'worm  in  Texas  After 
having  reviewed  the  submission.  EPA 
concurs  that  emergency  conditions  exist 
for  this  State 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
tebufenozide  in  or  on  peppers  (bell  and 
non-bell)   In  doing  so,  EPA  considered 
the  new  safety  standard  m  FFDCA 
section  408(b)(2),  and  EPA  decided  that 
the  necessary  tolerance  under  FFDCA 
section  408(i)(6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  this  tolerance  without 
notice  and  opportunity  for  public 


comment  under  section  408(e),  as 
provided  in  section  408(1)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  September  30.  1999,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  peppers  (bell  and  non-bell)  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFR.^.  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application  EPA  will  take  action 
to  revoke  this  tolerance  earlier  if  any 
expenenoe  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  tebufenozide  meets  EP-A  s 
registration  requirements  for  use  on 
peppers  (bell  and  non-bell)  or  whether 
a  {permanent  tolerance  for  this  use 
would  be  appropnate  Under  these 
circumstances,  EP.A.  does  not  believe 
that  this  tolerance  serves  as  a  ba.sis  for 
registration  of  tebufenozide  by  a  State 
for  special  local  needs  under  FIFR.A 
section  24(c)   Nor  does  this  tolerance 
serve  as  the  basis  for  any  State  other 
than  Texas  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166  For 
additional  information  regarding  the 
emergency  exemption  for  tebufenozide, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

ni.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues  First, 
EP.A  determines  the  toxicity  of 
pesticides  based  primanly  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  toj  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1,  Threshold  and  non-threshold 

effects  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 


(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
imcertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assximed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
at  ceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100- fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary*  with 
different  exposure  durations,  EPA 
considers  the  entire  toxicity  data  base. 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
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that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  deHned  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  deFinition. 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA.  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment:  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 


considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RID 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA 's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 


(non-nursing  infants  (<1  year  old))  was 
not  regionally  based. 

T\'    A^rrgjlf  Risk   Xs-spssmenl  and 
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Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufenozide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  residues  of 
tebufenozide  on  peppers  (bell  and  non- 
bell)  at  0.5  ppm  EPA's  assessment  of 
the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebufenozide  are 
discussed  below. 

1 .  Acute  toxicity.  No  acute  dietary  risk 
endpoint  was  identified  by  the  Agency, 
therefore  this  risk  assessment  is  not 
required. 

2.  Short  -  and  intermediate  ■  term 
toxicity—  i.  Short-term.  NOEL  =  1,000 
milligrams/kilogram/day  (mg/kg/day). 
Concerning  short-term  dermal  toxicity, 
the  Agency  noted  that  in  a  21-ciay 
dermal  toxicity  study  in  rats  there  was 
no  systemic  toxicity  observed  at  1.000 
mg/kg/day.  the  highest  dose  tested 
(HDT).  This  risk  assessment  is  not 
required. 

ii.  Intermediate-term.  The  Agency  did 
not  identify  an  intermediate-term 
toxicology  endpoint.  Additionally, 
because  there  is  no  intermediate 
exposure  scenario  with  this  section  18 
request,  an  intermediate-term  risk 
assessment  is  not  required. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  tebufenozide  at 
0.018  mg/kg/day.  This  RfD  is  based  on 
a  1-year  feeding  study  in  dogs  with  a 
NOEL  of  1.8  mg/kg/day.  An  uncertainty 
factor  of  100  was  used  to  account  for 
both  the  interspecies  extrapolation  and 
intraspecies  variability.  The  lowest- 
effect-level  (LED  of  8.7  mg/kg/day  was 
based  on  hemato(>oietic  findings 
(decreased  red  blood  cells,  hematocrit, 
hemoglobin  levels,  and  increased  heinz 
bodies.  MCV.  MCH,  reticulocytes,  and 
platelets). 
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4.  Carcinogenicity.  Tebufenozide  has 
been  classified  as  a  Group  E,    no 
evidence  of  carcinogenicity  for 
humans,"  chemical  by  the  Agency. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide.  in  or  on  a  variety  of  raw 
agricultural  commodities   .\  permanent 
tolerance  has  been  established  for  the 
residues  of  tebufenozide  in/on  walnuts 
at  0.1  ppm.  .\  permanent  tolerance  at 
1.0  ppm  has  also  previously  been 
established  for  imported  apples.  Time 
limited  tolerances  have  been  established 
on  apples  and  on  associated  animal 
commodities,  cottonseed  at  0.2  ppm. 
leafy  vegetables  [except  brassica)  at  5.0 


ppm.  brassica  (cole)  leafy  vegetables  at 
5.0  ppm.  sugar  beets  at  0.3  ppm, 
sugarcane  at  0  03  ppm.  and  turnip  tops 
at  5  0  ppm   A  time  limited  tolerance  for 
peppers  (bell  and  non-bell)  had  been 
established  at  0  5  ppm,  however  this 
tolerance  expired  on  February  28,  1998. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietarv  exposures  and 
risks  from  tebufenozide  as  follows: 
i.  Acute  exposure  and  risk.  Acute 
dietary'  risk  assessments  are  pyerformed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  resuh  of 
a  one  da\  or  single  exposure.  Since  an 
acute  dietary  endpoint  has  not  been 
identified  in  the  toxicology  database,  an 
assessment  of  acute  dietarv  risk  was  not 
conducted  for  this  section  18  request. 


ii.  Chronic  exposure  and  risk.  In 
conducting  this  exposure  assessment, 
EPA  has  made  very  conservative 
assumptions  --  100%  of  sugarcane  and 
all  other  commodities  having 
tebufenozide  tolerances  will  contain 
tebufenozide  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerance  -  which  result  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposure  assessment.  The  existing 
tebufenozide  tolerances  (published, 
pending,  and  including  the  necessary 
section  18  tolerances)  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the  RID: 


Pooulation  Subgroup 


US  Population  -  48  States  , 

Nursing  Infants  i<1  vear  old)  , 

Nof^  Nursing  Infants  i<i  year  old) 

C^1llaren  1 1-6  years  old)  , 

Chiiaren  (7- 12  years  old) 

Non-Hispanic  Blacks     

Non^Hispanic  Others     _. ..., 

Western  Region  


TMRC  lood  (mg/ko^day) 


0.005516 
0.007384 
0.014348 
0.010646 
0.007595 
0.006063 
0.007358 
0.006033 


%RfD 


31% 
41% 
80% 
59% 
42% 
34% 
41% 
34% 


The  subgroups  listed  above  are:  (a)  the 
U.S.  population  (48  States);  (b)  those  for 
infants  and  children,  and,  (c)  the  other 
subgroups  for  which  the  percentage  of 
the  RfD  occupied  is  greater  than  that 
occupied  by  the  subgroup  U.S. 
population  (48  .States). 

For  chronic  dietarv  risk  to 
tebufenozide.  the  population  subgroup 
with  the  largest  percentage  of  the  RfD 
occupied  is  non-nursing  infants  (<1  year 
old)  at  80%  of  the  RfD. 

2.  From  drinking  water  Submitted 
environmental  fate  studies  suggest  that 
tebufenozide  is  moderately  persistent  to 
persistent  and  mobile;  thus. 
tebufenozide  could  potentially  leach  to 
ground  water  and  runoff  to  surface 
water  under  certain  environmental 
conditions.  There  is  no  established 
.Maximum  Contaminant  Level  (MCL)  for 
residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  Health 
.Advisories  have  been  issued  for 
tebufenozide.  There  is  no  entr\'  for 
tebufenozide  in  the  "Pesticides  in 
Groundwater  Databa.se"  (EPA  734-12- 
92-001,  September  1992). 

Chronic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  nsk 
assessment  for  many  pesticides.  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 


potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EP.A  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  tebufenozide  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  The 
Agencv  has  therefore  concluded  that  the 
potential  exposures  associated  with 
tebufenozide  m  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agencv  from 
determining  that  there  is  a  reasonable 
certaintv  of  no  harm  if  the  tolerance  is 
granted 

3.  From  non-dietary  exposure 
Tebufenozide  is  not  currently  registered 
for  any  indoor  or  outdoor  residential 
uses;  therefore,  no  non-dietary 
residential  exposure  is  anticipated. 


4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  p>esticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
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determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  c^se  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1   ;4cufe  risk  Since  no  acute  endpoint 
was  identified  for  tebufenozide,  no 
acute  risk  assessment  is  required. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  and  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data,  EPA  has  concluded 
that  dietary  (food  only)  exposure  to 
tebufenozide  will  utilize  31%  of  the  RfD 
for  the  U.S  population.  The  Agency 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  tebufenozide  in  drinking 
water.  EPA  does  not  expe<:t  the 
aggregate  exposure  (food  and  water)  to 
exceed  100%  of  the  RfD.  Since  there  are 
no  non-dietary  non-occupational 
exposure  scenarios  for  tebufenozide. 


there  are  no  additional  exposure  from 
those  routes.  The  Agency  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate  chronic 
exposure  to  tebufenozide  residues. 

3.  Short-  and  intermediate-term  risk. 
Since  there  were  no  toxicity  endpoints 
identified  by  the  Agency  for 
tebufenozide  and  no  indoor/outdoor 
residential  uses,  no  short-  or 
intermediate-term  risk  assessment  was 
required. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Since  tebufenozide  has  been  classified 
as  a  Croup  E  chemical,  "no  evidence  of 
carcinogenicity  for  humans."  no  cancer 
risk  assessment  was  required. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide.  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  jjesticide  on  the 
reproductive  caftability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
suppori  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies —  a. 
Rats  In  a  developmental  toxicity  study 
in  rats,  the  maternal  (systemic)  NOEL 


was  250  mg/kg/day.  The  LOEL  was 
1.000  mg/kg/day.  based  on  decreased 
body  weight  and  food  consumption.  The 
developmental  (pup)  NOEL  was  >  1.000 
mg/kg/day  (HDT). 

D.  Rabbits.  In  a  developmental 
toxicity  study  in  rabbits,  the  maternal 
and  developmental  NOELs  were  >1.000 
m^kg/day  (HDT). 

lii.  Reproductive  toxicity  study — 
Rats,  hi  a  multigeneration  reproductive 
toxicity  study  in  rats,  the  parental 
(systemic)  NOEL  was  0.85  mg/kg/day. 
Splenic  pigmentation  changes  and 
extramedullary  hematopoiesis  occurred 
at  the  LOEL  of  12,1  mg/kg/day  (Female, 
Male;  Fo.  Fi).  In  addition  to  these 
effects,  decreased  body  weight  gain  and 
food  consumption  occurred  at  171.1  mg/ 
kg/day.  The  reproductive  (pup)  NOEL 
was  125  mg/kg/day.  The  reproductive 
LOEL  of  171.1  mg/kg/day.  based  on  a 
slight  increase  in  the  number  of 
pregnant  females  that  either  did  not 
deliver  or  had  difficulty  and  had  to  be 
sacrificed  (Fi).  Additionally  at  the 
LOEL.  in  Fi  dams,  the  length  of 
gestation  increased  and  implantation 
sites  decreased  significantly.  Finally, 
the  number  of  pups  per  litter  decreased 
on  Lactation  Day  (LD)  4  to  90%  of  the 
controls  for  the  F|  and  on  LD's  0  and  4 
to  80%  for  the  second  generation. 

iv.  Pre-  and  post-natal  sensitivity —  a. 
Pre-natal  sensitivity.  The  developmental 
NOELs  of  >1,000  mg/kg/day  (HDT)  from 
the  developmental  toxicity  studies  in 
rats  and  rabbits  demonstrate  that  there 
is  no  developmental  (prenatal)  toxicity 
present  for  tebufenozide.  Additionally, 
these  developmental  NOELs  are  greater 
than  500-fold  higher  than  the  NOEL  of 
1.8  mg/kg/day  from  the  1-year  feeding 
study  in  dogs  which  was  the  basis  of  the 
RfD. 

b.  Post-natal  sensitivity.  In  the 
reproductive  toxicity  study  in  rats,  the 
reproductive  NOEL  (12.1  mg/kg/day)  is 
14-fold  higher  than  the  parental  NOEL 
(0.85  mg/kg/day)  and  indicates  that 
post-natal  toxicity  in  the  reproductive 
studies  occurs  only  in  the  presence  of 
significant  parental  toxicity.  These 
developmental  and  reproductive  studies 
indicate  that  tebufenozide  does  not  have 
additional  post-natal  sensitivity  for 
infants  and  children  in  comparison  to 
other  exposed  groups. 

2.  Acute  risk.  Since  no  acute  endpoint 
was  identified  for  tebufenozide.  no 
acute  risk  assessment  is  required. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  HED  has  concluded 
that  the  percentage  of  the  RfD  that  will 
be  utilized  by  dietary  (food  only) 
exposure  to  residues  of  tebufenozide 
ranges  from  41%  for  nursing  infants  (< 
1  year  old)  up  to  80%  for  non-nursing 
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infants  (<  1  year  old).  Etespite  the 
potential  for  exposure  to  tebufenozide 
in  drinking  water  HED  does  not  expect 
the  aggregate  exposure  (food  and  water) 
to  exceed  100%  of  the  RfD.  Taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data  and  the  conservative 
exposure  assessment,  HED  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tebufenozide  residues. 

V.  Other  Considerations 

A  Metabolism  In  Plants 

The  metabolism  of  tebufenozide  in/on 
plants  is  adequately  understood.  The 
residue  of  concern  is  the  parent 
compound,  tebufenozide  per  se,  as 
specified  in  40  CFR  180.482. 

B.  Analytical  Enforcement  Methodology 

The  Rohm  and  Haas  Analytical 
Method  TR  34-93-119  (HPLC/UV). 
should  be  adequate  to  determine 
residues  of  tebufenozide  per  se  in/ on 
peppers. 

C.  Magnitude  of  Residues 

Residues  of  tebufenozide  per  se  are 
not  expected  to  exceed  0  5  ppm  in  or  on 
peppers  as  a  result  of  this  section  18 
use. 

D.  International  Residue  Limits 

There  are  currently  no  CODEX, 
Canadian,  or  Mexican  listings  for 
tebufenozide  residues,  therefore  there 
are  no  harmonization  issues  for  this 
action. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  tebufenozide  in  peppers 
(bell  and  non-bell)  at  0  5  ppm 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (l)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law 

Any  person  may.  by  July  14,  1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 


and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VIII.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  IOPP-300640]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 


opp-docketdep>amail. epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  sp>ecial  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "/JDDRESSES"  at  the 
beginning  of  this  dociunent. 

rx  Reeulatorv  Assessment 

Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(1)(6).  The 
Office  of  Management  and  Budget 
(OMP)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FT?  7629.  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 


•h'i'l 


Federal  Register /Vol.  63.  No.  94 /Friday.  May  15,  1998 /Rules  and  Regulation? 


tnert'  is  iiu  aaviTsi'  tH_i.)iioiiii(    niijmci 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
acations  published  on  May  4.  1981  (46 
FR  24950).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 


.-!( 1  inmting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2) 

ListofSubjects  tn  4u(..i^K  i'HM  i  hi 

Environmental  protection 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  S.  1998. 


James  lo 

Director,  Registration  Division.  Office  of 
Pesticide  Progmms. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180        [AMENDED) 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371 

2.  In  §  180.482,  in  paragraph  (h)  by 
revising  the  entry  for  "Peppers"  in  the 
table  to  read  as  follows: 

§180  *a2     Tebutenozide   tolerances  for 
residues 


(b)* 


Commodity 

Parts  per  million 

Expiration/revocation  date 

•                            •                            • 
Peppers  „ 

•                                                          •                                                          • 

• 
0.5 

•                                                          • 

•  • 

9/30/99 

•  • 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[FCC  97-218] 

Forteltur©  Proceedings;  Correction 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (47 
CFR  Part  1).  which  were  published  in 
the  Federal  Register  of  August  14,  1997, 
(62  FR  43474).  The  regulations  related 
to  Practice  and  Procedure  for  Cuidehnes 
for  Assessing  Forfeitures. 
dates:  Effective  on  May  15.  1998. 
FOfl  FURTHER  INFORMATION  CONTACT: 

Deborah  Hannah.  Compliance  and 
Information  Bureau,  (202)  418-1168, 
email  dhannah9fcc.gov 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  regulations  that  are  the 
subject  of  this  correction  amended  the 
Commission's  rules  to  incorporate  a 
note  to  the  rule  the  Commission's  policy 
statement  regarding  forfeitures. 


Need  for  Coci  .■<  ti.u; 

As  pubUshed,  the  final  regulations 
contain  an  error  which  may  prove  to  be 
misleading  and  need  to  be  clarified. 

List  of  Suhitt  is  in  4  '  t  }  K  i'dft  1 

Penalties. 

Accordingly,  47  CFR  Part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  1     PRACnCF  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 1S4,  303.  and 
309(j):  unless  otherwise  noted. 

§1.80    (Corrvcted] 

2.  In  §  1.80.  in  note  to  paragraph 
(b)(4).  page  112,  the  first  column,  line 
27,  remove  the  figure  "$27,500"  and 
add,  in  its  place,  "$275,000". 

Federal  Communications  Commission. 

Pamera  D.  Hairston, 

Chief.  Compliance  Division. 

IFR  Doc  98-12904  Filed  5-14-98;  8:45  ami 

MLUNQ  COOC  1712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No   98-16    RM-«213] 

Radio  Broadcasting  Services;  Three 
Rivers,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  dismisses  a 
. '  '.:ion  filed  by  Live  Oak  Broadcasting 
proposing  the  allotment  of  Channel 
265A  to  Three  Rivers,  Texas.  See  63  FR 
07360.  February  13,  1998  Petitioner 
failed  to  filed  comments  indicating  its 
continuing  interest  in  applying  for 
Channel  265A  at  Three  Rivers,  Texas,  if 
allotted.  TTierefore,  we  have  dismissed 
the  petition  for  rule  making  by  Live  Oak 
Broadcasting.  With  this  action,  this 
proceedinc  is  terminated. 
ecfect;ve  date:  June  15,  1998. 

FOR  PuRTMER  INFORMATION  CONTACT;  Pam 
Bi, .:>-:••    :-.  '.!!>:.  M-i;.!  Har.Mu.  i202) 
418-2180. 

SUPPLEMENT ARv  INFORMATION:  This  is  a 
s\  ii.  'j)v.^  ■  ■;  ■  :.•■  i  mKiiuism'. Ill  ^  Report 
and  Order,  MM  Docket  No.  98-16, 
adopted  April  22,  1998,  and  released 
May  1,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW. 
Washington,  DC.  The  complete  text  of 
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this  decision  mav  also  be  purchased 
from  the  Commission  s  copy  contractor. 
ITS,  Inc..  (202)  857-3800.  12.31  20th 
Street,  NW,  Washington.  UX:  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  .K   Karousos. 

Chief.  Allocalions  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  I>k:  48-1290"  Filed  5-14-98  H  45  am) 

BIUJNQ  CODE  6712-01-F 


FEDERAL  COMKIUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-205;  RM-«1611 

Radio  Broadcasting  Services;  Perry, 
FL 

AGENCY;  Federal  Communications 

Commission 

action:  Final  rule. 

SUMMARY:  .Action  ;ri  this  document 
allots  Channel  228A  to  Peri7,  Florida,  as 
that  community's  second  local  service 
in  response  to  a  petition  filed  by  Frank 
Vela.  See  62  FR  51824.  October  3.  1997. 
The  coordinates  for  Channel  228A  at 
Perry  are  30-07-00  and  83-34-26. 
There  is  a  site  restriction  .8  kilometers 
(.5  miles)  east  of  the  community.  With 
this  action,  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  228A  at  Perry,  Florida,  will  not 
be  opened  at  this  time.  Instead,  the  issue 
of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
EFFECTIVE  DATE:  lune  8,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katiiu-en  .Si  fu-uerle,  .Mass  .Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarx  o!  tr.t-  t  oni:;.iSSion's  Report 
and  Order,  MM  Docket  No.97-205, 
adopted  April  16,  1998,  and  released 
April  24,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW,  Washin^on,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

,    Radio  broadcastmg. 


Part  73  of  title  4"  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMEVDEDi 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority   ,Sp!  s    u.)  <   4^  Stat.,  as  amended, 
1082   4-  I  's(     :^.4    Mi'i  ^j4,336. 

§73.202  (Amended) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Channel  228.^  at  Perry. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Aiicxations  Bnincr,.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

IFR  D<K    Qa--12405  Filed  S-14-98  8  4";  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-188;  RM-«137] 

Radio  Broadcasting  Services;  Macon 
MS 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Team  Broadcasting  Company, 
Inc..  allots  Channel  263 A  to  Macon, 
Mississippi,  as  the  community's  first 
local  FM  service.  See  62  FR  46708, 
September  4,  1997.  Channel  263A  can 
be  allotted  to  Macon  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  9.8  kilometers  (6.1  miles) 
west  of  the  community.  The  coordinates 
for  Channel  263A  at  Macon, 
Mississippi,  are  33-06-37  NL  and  88- 
39-59  WL.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  June  15,  1998.  A  filling 
window  for  Channel  263A  at  Macon, 
Mississippi,  will  not  be  opened  at  this 
time.  Instead  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subseqiie:".'  order 

FOR  FURTHER  INFORMATION  CONTACT;  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-188, 
adopted  April  22,  1998,  and  released 
May  1,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 


Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  Inc.,  (202)  857-3800.  1231  20th 
Street.  NW.  Washington.  DC  20036. 

1  ist  of  Suhiw  ts  in  47  CFR  P,,--  -3 

Radio  broadcasting. 

Part  73  of  title  47  of  th*  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— tAME.NUED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.'Authority  4'  I'.S.C.  154,  303.  334.  336. 

§  73.202  iAmended) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  Macon,  Channel 
263A. 

Federal  Comniunicatioas  Commission. 

lohn  A    kart>uM>8, 

L./ije;,  .\..-~-^:-ns  Branch.  Pol  icy  and  Rules 

Division,  Mass  Media  Bureau. 

■~~  ~hK..  98-12909  Filed  5-14-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

48  CFR  Parts  AOi  402  403  AC"  4.Df 
4.09,  411  416.  419  422,424  &2b  4 :- 2 
434.  436.  and  452 

,AGAR  Case  96-Ci3] 

RIN  0599--AACH: 

Office  o<  P'-ocuremem  a'^.c  P"0[:>er> 
Management    Agriculture  ti,cQu-s'ho-' 
Regulation    Miscehaneous 
Amendments 

AGENCY:  Office  of  Procurement  and 
Property  Management,  USDA 
ACTION:  Direct  final  rule 

SUMMARY:  The  Department  of 
-.t,  ..  ulture  is  publishing  technical 
corrections  to  the  Agriculture 
Acquisition  Regulation  (AGAR)  as  a 
final  rule.  We  use  the  direct  final  rule 
process  to  make  noncontroversial 
changes  to  the  AGAR.  We  are  amending 
the  AGAR  to  reflect  changes  in  the 
Federal  Acquisition  Regulation  through 
Federal  Acquisition  Circular  97-01  and 
to  correct  minor  enwrs  and  omissions  in 
the  reissuance  of  the  AGAR  published 
on  October  15,  1996  (61  FR  53645- 
53677), 

EFFECTIVE  DATE:  This  rule  will  be 
effective  on  July  14, 1998,  unless  we 
receive  written  adverse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  on  or  before  June  15, 
1998.  If  adverse  comments  are  received, 
the  E>epartment  will  pubUsh  a  timely 


,MM  ; 


I  .■.!.-. 


k. 


eguktion' 


withdrawal  of  the  rule  in  \hv  H  <-(lpral 
Register. 

AOORESSES:  Please  submit  any  adverse 
(.onutu'nts,  or  d  notice  of  intent  to 
submit  adverse  comments,  in  writing  to 
U.S.  Department  of  Agriculture.  Office 
of  Procurement  and  Property 
Management,  Pro<;urement  Policy 
Division.  STOP^303.  1400 
Independence  Avenue  SW.  Washington. 
DC  202.S(>-q.l03 

FO«  FURTHER  INFORMATtOW  COMTACT: 
Joseph  I.  Daragan.  (202)  720-5729. 
SUPPLEMENTARY  INFORMATION: 

I  Bdckground 

II.  Dates 

III.  Procedural  Requirements 

A.  Executive  Order  Nos  12866  and  12988 

B.  Regulatorv  Flexibility  Act 
C  Paperwork  Reduction  Act 

D  Small  Business  Regulatory  Enforcement 
Fairness  Act 
IV  Electnmic  Access  Addresses 

I.  Background 

The  AGAR  implements  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR 
Ch.  1)  where  further  implementation  is 
needed,  and  supplements  the  FAR  when 
coverage  is  needed  for  subject  matter 
not  covered  by  the  FAR.  The  AGAR  is 
being  revised  to  reflect  changes  in  the 
Federal  Acquisition  Regulation  through 
Federal  Acquisition  Circular  97-01  and 
to  correct  minor  errors  and  omissions  in 
the  AGAR.  In  this  rulemaking 
document,  the  Department  of 
Agriculture  is  making  corrections  to  the 
AGAR  as  a  direct  final  rule,  since  the 
corrections  are  non-controversial  and 
unlikely  to  generate  adverse  comment. 
The  corrections  are  clerical  or 
procedural  in  nature,  and  do  not  affect 
the  public. 

The  following  changes  have  been 
made  to  the  rule. 

(a)  AGAR  401.170  is  added  to  inform 
users  about  the  USDA  Departmental 
Administration  Procurement  Homepage. 

(b)  AGAR  402.101  is  amended  to 
change  the  title  of  the  Senior 
Procurement  Executive's  organization. 

(c)  AGAR  403.104-5.  422.608. 
422.608-4.  425.203.  and  425.204  have 
been  removed  to  reflect  amendments  to 
the  FAR. 

(d)  AGAR  403  104-1 1 ,  416.404. 
416.404-2.  and  416.405  have  been 
redesignated  403.10*-10,  416.405. 
416.405-2.  and  416.406.  respectively,  to 
reflect  amendments  to  the  FAR. 

(e)  The  title  of  AGAR  subpart  408.7  is 
amended  to  refer  to  the  "severely 
disabled  "  instead  of  the  "severely 
handicapped". 

(f)  The  definition  of  "debarring 
official"  in  AGAR  409.403  is  amended 
to  clarify  the  authority  of  the  Executive 
Vice  President,  Commodity  Credit 


Corporation  (CCC)  to  conduct 
suspension  or  debarment  actions  related 
to  CCC  commodity  contracts.  This 
amendment  reflects  suspension  and 
debarment  authority  conferred  on  CCC 
by  7  CFR  1407. 

(gj  AGAR  411.171  and  411  404  have 
been  revised  to  reflect  changes  to  the 
numbering  of  six  clauses  referenced  in 
these  sections. 

(h)  AGAR  419.602-3  and  425.202 
have  been  revised  to  reflect 
amendments  to  the  FAR. 

(i)  The  schedule  for  submission  of 
subcontract  award  data  to  the  Office  of 
Small  and  Disadvantaged  Business 
Utilization  by  USDA  agencies  has  been 
changed,  and  AGAR  419.201-73  is 
amended  accordingly. 

(|)  The  citation  to  the  definition  of 
"major  system"  in  the  FAR  is  corrected 
to  conform  to  an  amendment  to  the 
FAR.  AGAR  434  001  is  revised  to  cite 
the  definition  at  FAR  2.101. 

(k)  AGAR  part  436  is  revised  to 
remove  subpart  436.3  and  to  redesignate 
436.302  as  436.213-2  to  reflect  an 
amendment  to  the  FAR. 

(1)  AGAR  436.575.  Maximum 
workweek — construction  schedule,  is 
revised  to  add  a  reference  to  FAR  clause 
52.236-15.  Schedules  for  Construction 
Contracts. 

(m)  Clauses  452.211-1  through 
452.211-6  are  redesignated  452.211-70 
through  452.211-75.  respectively,  to 
conform  to  the  numbering  scheme 
established  by  FAR  1.303.  Clause 
452.232-1  likewise  is  redesignated 
452.232-70  to  conform  to  this 
numbering  system. 


II.  Procedural  R 


r-(jii! ; cnu'd!^ 


A.  Executive  Order  Nos.  12866  and 
12988 

A  work  plan  was  prepared  for  this 
regulation  and  submitted  to  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  No.  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  No. 
12866.  Therefore,  the  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  This  rule  has  been 
reviewed  in  accordance  with  Executive 
Order  No.  12988.  Civil  Justice  Reform. 
The  proposed  rule  meets  the  applicable 
standards  in  section  3  of  Executive 
Order  No.  12988. 

B.  Regulatory  Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
611.  which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
rule  which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 


corrections  to  the  AGAR  do  not  affect 
the  way  in  which  USDA  conducts  its 
acquisitions  or  otherwise  interacts  with 
the  public.  USDA  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  and,  therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

C.  Paperwork  Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  this  final  rule. 
Accordingly  no  OMB  clearance  is 
required  by  section  350(h)  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501.  et  seq..  or  OMB's  implementing 
regulation  at  5  CFR  Part  1320. 

D  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  has  been  submitted  to 
each  House  of  Congress  and  the 
Comptroller  General  in  accordance  with 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C  801  etseq 

rV.  Elt'f  troriK  Access  .\ddresses 

You  may  send  electronic  mail  (E-mail) 
to  JDARAGAN®USDA.GOV,  or  contact 
us  via  fax  at  (202)  720-8972.  if  you 
would  like  additional  information  about 
this  rule,  or  if  you  wish  to  submit 
comments. 

I  ist  of  Sub»e<  ts  in  48  CFR  Parts  401. 
41)2    401.  40'"    408    409.  411,  416.  419, 
412.  424,  425,  432,  434,  436,  and  452 

For  the  reasons  set  out  in  the 
preamble,  48  CFR  Chapter  4  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  parts  401, 
402. 403, 407, 408, 409. 411, 416. 419. 
422. 424, 425. 432,  434,  436  and  452. 
continues  to  read  as  follows: 

Authonty:  5  U.S.C.  301  and  40  U.S.C 

486(c). 

2.-3.  Section  401.170  is  added  to  read 
as  follows: 

40 11 70     Electronic  access  to  regulatory 
intormation 

Tile  USDA  Departmental 
Administration  Procurement  Homepage 
provides  access  to  the  AGAR,  AG.^R 
amendments  (circulars),  AGAR 
Advisories,  and  other  USD.A 
procurement  policy  and  guidaix  e-  m 
electronic  form.  The  Internet  address  for 
the  Procurement  Homepage  is  URL 
http://www.usda.gov/da 'procure  html. 

402  101     [Amended] 

4.  in  set-tion  4U2.1U1  in  the  definition 
of  Senior  Procurement  Executive  (SPE), 
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remove  the  words  "Director. 
Procurement  and  Property  Management, 
Policy  Analysis  and  Coordination 
Center"  and  add,  in  their  place, 
"Director,  Office  of  Procurement  and 
Property  Management". 

403  104-6    [Removed] 

5.  Set.tion  4UJ.  104-5  is  remoyed  and 
reserved. 

403  104-11     [Redesignated  38  403.104-10] 

6.  Section  403.104-11  is  redesignated 
as  403.104-10. 

7.-8.  Newly  designated  section 
403. 104-10  is  amended  by  revising  the 
heading  and  paragraph  (b)  to  read  as 
follows: 

403  104-10     Violations  Of  possible 
violations. 

(b)  Heads  of  contracting  activities 
(HCA's)  or  their  designees  who  receive 
information  concerning  any  violation  or 
possible  violation  of  the  Act  shall  take 
action  in  accordance  with  F.^R  ?.  104- 
10!  hi 

407.503     (Amer>d©d] 

9.  In  paragraph  (b)(4)  of  section 
407.503.  remove  the  word  "activity" 
and  add,  in  its  place,  the  word 
"activity's". 

PART  408— [AMENDED] 

10.  In  Part  408,  remove  the  word 
"Handicapped"  wherever  it  appears  and 
add,  in  its  place,  the  word  "Disabled". 

PART  409— [AMENDED] 

11.  Section  409.403  is  revised  to  read 
as  follows: 

409.403    Definitions. 

Deharrinfi  rifficial  Pursuant  to  the 
Secretary  s  delegations  of  authority  in  7 
CFR  2.24,  the  Senior  Procurement 
Executive  (SPE)  is  designated  as  the 
debarring  official  (Department  Debarring 
Officer)  with  the  following  exceptions: 

(a)  For  commodity  contracts  awarded 
on  behalf  of  the  Commodity  Credit 
Corporation  (CCC).  the  Executive  Vice 
President.  CCC.  or  his  designee  is 
designated  as  the  debarring  official 
pursuant  to  7  CFR  part  140" 

(b)  For  contracts  awarded  under  the 
.School  Lunch  and  Surplus  Removal 
Programs  (42  U.S.C.  1755  and  7  U.S.C. 
612c),  the  Department  Debarring  Officer 
has  delegated  debarring  authority  to  the 
-A.gncultu.'-a!  Marketing  Service  (AMS). 

PART  411— [AMENDED] 

12  Section  41^  .171  is  revised  to  read 
as  follows. 


411,171     Solicitation  provisions  and 
contract  clauses, 

(a)  Contracting  officers  shall  insert  the 
provision  at  452  211-70,  Brand  Name  or 
Equal,  m  solicitations,  other  than  those 
for  construction,  where  "brand  name  or 
equal"  purchase  descriptions  are  used. 

(b)  Contracting  officers  shall  insert  the 
clause  at  452.211-71.  Equal  Products 
Offered,  in  solicitations,  other  than 
those  for  construction,  where  the 
provision  at  452.211-70  is  included. 

(c)  Contracting  officers  shall  insert  the 
clause  at  452.211-72,  Statement  of 
Work/Specifications,  when  the 
description  (statement  of  work)  or 
specification{s)  is  included  in  Section  J 
of  the  solicitation 

(d)  Contracting  officers  shall  insert  the 
clause  at  452.21 1-"3,  Attachment  to 
Statement  of  Work/Specifications,  when 
there  are  attachments  to  the  description 
(statement  of  work)  or  specifications. 

13.  Section  41 1  404  is  revised  to  read 
as  follows 

411 .404    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  452  211-74,  Period  of 
Performance,  when  it  is  necessary  to 
specify  a  period  of  performance, 
beginning  on  the  date  of  award,  date  of 
receipt  of  notice  of  award,  or  a  specified 
date. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  452.211-75,  Effective 
Period  of  the  Contract,  when  it  is 
necessary  to  specify  the  effective  period 
of  the  contract. 

PART  416— [AMENDED] 

14.  In  subpa.i  416  4,  sections  416.404, 
416.404-2,  and  416  405  are  redesignated 
416.405,  416.405-2,  and  416.406, 
respectively. 

PART  419— [AMENDED] 

15.  Section  419.201-73  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

419.201-73     Reports 
*  •  •  .  * 

(b)  The  following  dates  must  be 
adhered  to  in  regard  to  the  reporting  of 
subcontract  award  data. 

SF-294  Reports 
Frequency;  Twice  a  Year. 
Cut-off  date  (Reporting  Period  Ending): 

March  31. 
Date  Due  at  Contracting  Activity;  April  30. 
Cut-off  date  (Reporting  Period  Ending): 

September  30. 
Date  Due  at  Contracting  Activity:  October 

30. 
SF-295  Reports 
Frequency:  Once  a  Year. 
Cut-off  date  (12  Month-Period  Ending): 

September  30 
Date  Due  at  OSDBU:  October  30. 


16.  Section  419.602-3  is  revised  to 
read  as  follows: 

§419  602-3     Resolving  dftierefK,e> 
between  the  ageocv  arte  "h.^  S"%ai   B^^s  ^<-sf 
Adminislrauon. 

The  HCA  is  authorized  to  appeal  the 
issuance  of  a  COC  to  SBA  Headquarters 

as  provided  hv  FAR  19.602-3(a). 

422.606    [Removed] 

17.  Section  422.608  is  removed  and 
reserved. 

422  60&  -4    [Removed] 

-    s,,  •  nr,  422  An«_4  J5  removed. 

424.202     [Redesignatea  as  424.203] 

19.  Sectio    -<^i  ^02  is  redesignated  as 
section  424.203. 

PART  42S-  [AMENDED; 

20.-21.  Section  425.202  is  revised  to 
read  as  follows: 

42S.202    Pdtcy. 

(a)  The  SPE  shall  make  the 
determination  prescribed  in  FAR 
25.202(a)(3). 

(b)  If  a  contracting  officer  proposes 
that  the  use  of  a  particular  domestic 
construction  material  should  be  waived 
for  a  contract  on  the  grounds  that  its  use 
would  be  impracticable,  the  contracting 
officer  shall  submit  a  proposed 
determination  with  supporting 
information  through  the  HCA  to  the  SPE 
for  approval  or  disapproval. 

425  ?0j     'Remowec:; 

425  204     •Removed" 

22.  Sections  425.203  and  425.204  are 
removed  and  reserved. 

432.111     iAmenoed] 

23.  In  section  432.111,  remove 
"452.232-1"  and  add.  in  its  place, 

"452.232-70". 

4i4  001      1  Amenoed' 

24.  In  section  434.001,  in  the 
introductory  text,  remove  "34.001"  and 

add.  in  its  olace.  "2  101", 

PART  436— [AMENDED] 

25.-26.  Sections  436.213  and 
436.213-2  are  added  to  read  as  follows: 

436.213     Special  procedures  tc  seaiec 

biddir^  in  construction  contracting. 

436.213-2    Presoticitation  !X)tice& 

The  authority  to  waive  c 
presolicitation  notice  is  restricted  to  the 
HCA. 

Subpart  436  3 — [Rernovecf] 

27.  Subpart  436.3  is  removed  and 
reserved. 
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28.  Section  436.575  is  revised  to  read 
as  follows: 

i^B  'i'"^     Maximum  worVw««K-con»tr'jctiori 

The  contracting  officer  shall  uisert  the 
clause  at  452.23&-75,  Maximum 
Workweek-Construction  Schedule,  if  the 
clause  at  FAR  52.236-15  is  used  and  the 
contractor's  work  schedule  is  restricted 
by  access  to  the  facility  or  must  be 
coordinated  with  the  schedule  of 
contract  administration  personnel. 

452.211-1— 462.21 1-«     [R«KJ«».gn.at»d  «" 
452.21 1  -7»—4«2.21 1-751 

29.-30.  Sections  452  211-1  through 
452.211-6  are  redesignated  sections 
452.211-70  through  452.211-75. 
~spectively. 

4^2.^32-1      IWtdB^gnaloO  4!4  45 J  232-70] 

31.  Section  452.232-1  i*  redesignated 
as  452.232-70. 

Done  at  Waahington.  D.C..  this  7th  day  of 
May.  199« 
WX  Aahworth. 

Director.  Office  of  Procuremeiit  and  Property 
Management. 
IFR  Doc  9»-12941  Filed  5-14-08;  8:45  ami 
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Agriculture  Acquisition  Regulation; 
Preference  for  Selected  Bo  t  i^'-' 
Products 

AQENCY:  Office  of  Procurement  and 
Property  Management.  USDA. 
ACTKM:  Final  rule. 


SUMMARY:  This  document  amends  the 
Agriculture  Acquisition  Regulation 
(AGAR)  to  establish  policy  and 
procedures  for  set-asides  and 
preferences  for  products  developed  with 
assistance  provided  by  the  Alternative 
Agricultural  Research  and 
Commercialization  Corporation 
(AARCC).  This  amendment  is  needed  to 
implement  the  set-asides  and 
preferences  described  in  section  1665  of 
the  Food.  Agriculture.  Conservation  and 
Trade  Act  of  1990  (7  U.S.C.  5909). 
USDA  will  use  these  new  policies  and 
procedures  to  increase  its  acquisition  of 
AARCC  supported  products. 
DATES:  This  rule  is  effective  |uly  14. 
1998. 


FO«  FURTHER  INFORMATION  CON-TACT:  J.R. 
SuPPLtMENT  ARY   INFORMATION' 

I.  Background 

II.  Analysis  of  Comments 

III.  Procedural  Requirements 

A  Executive  Order  Nos  12866  and  12988. 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act. 

D.  Small  Business  Regulatory  Enforcement 
Fairness  Act 

rv'  FlfHtmnir  Access  Addrets09 

1    H<«<  fc-griMnid 

The  AGAR  implements  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR 
Ch.  1)  where  further  implementation  is 
needed,  and  supplements  the  F  NK  when 
coverage  is  needed  for  subject  maiter 
not  covered  by  the  FAR.  This  rule 
amends  the  AGAR  to  establish 
acquisition  preferences  for  selected 
biobased  products;  i.e..  nonfood, 
nonfeed  prtxlucts  made  from 
agricultural  and  forestry  materials  and 
animal  by-products. 

The  Alternative  Agricultural  Research 
and  Commercialization  Corporation 
(AARCC).  a  wholly-owned  government 
corporation  of  the  Department  of 
Agriculture  (USDA).  provides  financial 
assistance  to  private  companies  and 
other  parties  to  commercialize  biobased 
products.  Section  1665  of  the  Food. 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  (7  U.S.C.  5909).  added  by 
section  729  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Section  1665).  authorizes  Federal 
executive  agencies  to  establish  set- 
asides  and  preferences  for  biobased 
products  that  have  been  commercialized 
with  assistance  provided  by  AARCC. 

In  a  Notice  of  Proposed  Rulemaking 
(62  FR  52081.  October  6.  1997).  USDA 
announced  that  this  proposed 
amendment  to  the  AGAR  was  available 
for  public  review  and  comment  during 
a  60-day  comment  period.  One 
commenter.  a  trade  association, 
submitted  comments  on  the  proposed 
rule  to  USDA.  We  considered  these 
comments  and  concluded  that  no 
fiianges  to  the  proposed  rule  were 
required.  In  this  rulemaking  document. 
USDA  is  finalizing  the  proposed 
amendment  to  the  AGAR. 

We  are  making  the  following  changes 
to  the  AGAR: 

(a)  We  are  adding  AGAR  part  426. 
Other  Socioeconomic  Programs,  with  a 
subpart  426.70.  Preference  for  Selected 
Biobased  Products.  This  subpart 
establishes  policy  and  procedures  for 
preferences  and  set-asides  for  products 
developed  with  AARCC  assistance. 

(b)  Provisions  452.226-70,  Preferred 
Products,  452.226-71.  Set-aside  for 
Mandatory  Products,  and  452.226-72. 


Price  Preference  for  .\ward,  are  added  to 
AGAR  part  452. 

11   .\nalysjs  of  Comments 

We  received  one  comment  in 
response  to  the  Notice  of  Public 
Rulemaking.  A  trade  association 
commented  that  it  would  be  appropriate 
to  include  biodiesel  fuels  and  related 
biobased  products  on  Preference  Lists 
for  biobased  products  established  m 
a<;cordance  with  AGAR  426.7005  To 
the  extent  that  such  fuels  are  produc  ts 
developed  with  a.ssistant :e  from  .AARCC 
(AARCC  products),  thev  would  tw 
eligible  for  inclusion  on  the  Preference 
List.  Biodiesel  fuels  that  are  not  A.\RCC 
products  are  outside  the  scope  of  the 
rule  and  of  Section  1665   Since 
establishing  preferences  for  other  than 
AARCC  proiducts  is  outside  the  s<.ope  of 
this  rule,  we  did  not  make  anv  change 
to  the  rule 

III.  Protedural  Requirements 

A  Executive  Order  Nos.  128m  and 
12988 

A  work  plan  was  prepared  for  this 
rexulation  and  submitted  to  the  Office  of 
Manaxement  and  Budget  pursuant  to 
Executive  Order  No.  1^866  The  nile  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  No. 
12866.  Therefore,  the  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  This  rule  has  been 
reviewed  in  accordance  with  Exetrutive 
Order  No.  12988,  Civil  justice  Reform. 
The  rule  meets  the  applicable  standards 
in  section  3  of  Executive  Order  No 
12988. 

B.  Regulatory  Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
611.  which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
rule  which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
will  not  have  an  adverse  impact  on  a 
substantial  number  of  small  businesses. 
In  Fiscal  Year  1997.  USDA  contract 
purchases  from  small  business  concerns 
totaled  $710  million,  not  including 
commodity  purchases.  USDA  purchases 
of  AARCC  products  are  unlikely  to 
exceed  $1  million  annually,  even  with 
preferences.  The  anticipated  dollar 
volume  of  AARCC  product  purchases 
thus  would  be  less  than  0.1%  of  the 
volume  of  products  and  services  USDA 
now  purchases  from  small  businesses. 
Furthermore.  AARCC  product  purchases 
will  be  made  almost  entirely  from  small 
businesses. 

Our  analysis  of  the  impact  of  AARCC 
preferences  suggests  that  the  AARCC 
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preference  program  will  benefit  small 
business  concerns  While  Section  1665 
does  not  require  that  all  AARCC 
products  be  manufactured  by  or 
provided  by  small  business  concerns. 
the  AARCC  program  concentrates  on 
assistance  for  small  businesses  in  the 
development  of  new  commercial  items. 
Almost  all  AARCC  products  eligible  for 
set-asides  or  preferences  under  this  rule 
will  be  provided  by  small  businesses 
The  majority  of  businesses  supported  by 
AARCC  are  start-up  companies  Thus. 
the  overall  impact  of  this  final  rule  on 
small  entities  will  be  positive 

USDA  solicited  comments  from  small 
entities  concerning  the  impact  of  the 
proposed  rule  in  the  Notice  of  Proposed 
Rulemaking  publicizing  the  proposed 
rule  for  comment  (62  FR  52081.  October 
6.  1997).  No  comments  from  small 
entities  were  received 

USDA  certifies  that  this  rule  will  not 
have  a  significant  e(.:onomii  effect  on  a 
substantial  number  of  small  entities. 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C  Paperwork  Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  this  rule. 
Accordingly  no  OMB  clearance  is 
required  by  section  .350(h)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et.  seq  ,  or  OMB's  implementing 
regulation  at  5  CFR  Pan  1320 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  has  been  submitted  to  each 
House  of  Congress  and  the  Comptroller 
General  in  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Art  of  1996,  5  U,S.C   801,  et 
seq 

rv.  Electronic  Access  -Addresses 

You  may  send  electronic  mail  (E-mail) 
to  RHOLCOMBE@l'SDA.GOV.  or 
contact  us  via  fax  at  (202)  720-8972.  if 
you  would  like  additional  information 
about  this  rule. 

List  of  Subjects  in  48  CFR  Parts  426  and 

452 

Agriculture,  Government 
procurement 

For  the  reasons  set  out  in  this 

preamble,  the  Department  is  amending 
Chapter  4  of  Title  48  of  the  Code  of 
Federal  Regulations  as  follows; 

1   .Add  Part  426  to  read  as  follows: 


PART  426— OTHER  SOCIOECONOMIC 
PROGRAMS 

Subpart  426.70 — Preference  tor  Selected 
Biot>ased  Products 

.Sec 

4  26  7000    Scope  of  subpart. 

426,7001    Applicability. 

426  7002    Authority, 

426,7003     Policy. 

426  7004    Definitions. 

426  7005    Preference  list. 

426.7006    Use  of  a  set-aside  or  a  price 

preference, 
4  26  700"     Use  of  a  technical  evaluation 

preference 
4J6  7008    Identification  of  preferred 

products. 
426  7009    Contract  provisions. 

Authority:  5  U.S.C.  301;  7  U.S.C  5909;  40 

r  -SC  486(c), 

Subpart  426.70 — Preference  for 
Selected  Biobased  Products 

426.7000  Scope  of  subpart 

This  subpart  supplements  the  FAR  to 
implement  the  set-asides  and 
preferences  described  in  section  1665  of 
the  Food,  .Agriculture,  Conservation  and 
Trade  Act  of  1990  (7  U.S.C  5909), 

426.7001  Applicability. 

This  subpart  applies  to  USDA  and  all 
of  its  components,  including 
corporations, 

4267002     Authority, 

Section  1665  of  the  Food,  Agriculture, 
Conservation  and  Trade  .Act  of  1990  (7 
U,S,C,  5909)  authorizes  USD.A  to 

establish  set-asides  and  other 
preferences  for  products  that  have  been 
assisted  by  the  .Alternative  Agricultural 
Research  and  Commercialization 
Corporation  (AARCCj 

426  7003     Policy, 

(a)  .A.ARCC  provides  financial 
assistance  to  private  companies  and 
other  parties  to  commercialize  nonfood, 
nonfeed  products  made  from 
agricultural  and  forestry  materials  and 
animal  by-products  (biobased  products). 
Biobased  products  by  their  nature  are 
environmentally  friendly,  and,  in  many 
instances,  use  agricultural  material  that 
otherwise  would  be  waste.  It  is  the 
policy  of  USDA  to  acquire  A.ARCC 
products  to  the  maximum  extent 
practicable  This  policy  applies  to  all 
acquisitions  of  products  regardless  of 
dollar  value, 

fb)  USDA  shall  satisfy  its 
requirements  for  products  the  same  or 
essentially  the  same  as  A.ARCC  products 
by  applying  the  preferences  or  set-asides 
described  by  this  subpart 

426.7004    Definitions 

As  used  in  this  subpart — 


AARCC  products  are  products 
developed  with  assistance  provided  by 
AARCC  as  authorized  by  7  U.S.C.  5905. 

Acquisitions  of  products  means  an 
acquisition  of  one  or  more  products  for 
the  use  of  the  Government. 

Acquisitions  involving  the  use  of 
products  means  an  acquisition  in  which 
a  Government  contractor  uses  products 
in  contract  performance. 

Price  preference  means  an  amount, 
expressed  as  a  percentage,  to  be  used  in 
the  evaluation  of  offers  in  an  acquisition 
of  products. 

Set-aside  means  a  requirement  that 
vendors  responding  to  a  solicitation 
offer  AARCC  products. 

Solicitation  includes  actions  taken 
under  parts  12,  13, 14.  15,  and  j6  of  the 
Federal  Acquisition  Regulation. 

Technical  evaluation  preference 
means  the  use  of  an  award  factor  or 
subfactor  in  which  the  Government 
expresses  its  preference  for  AARCC 
products. 

426,7005     Pre1»ref>ce  list 

(a;  i ';t  !   •     .-      ! Tocurement  and 
Policy  Management  (OPPM)  and 
AARCC  jointly  shall  establish  and 
maintain  a  Preference  List  for  AARCC 
products. 

(b)  The  Preference  List  shall  contain 
the  list  of  preferred  products,  source 
information  for  these  products,  the 
type(s)  of  preference  to  be  applied,  the 
beginning  and  ending  dates  for  the  use 
of  preferences,  and  other  terms 
established  to  define  the  preference 
given  to  a  product. 

(c)  The  Preference  List  will  be 
publicized  within  USDA  by  means  of 
AGAR  Advisories  (see  401.371),  Copies 
of  the  Preference  List  may  be  obtained 
from  OPPM.  The  Preference  List  will 
also  be  posted  on  the  World  Wide  Web 
at  the  USDA  Procurement  Home  Page 

426  7006     use  o^  e  set-asiO€  O'  e  p'lce 
preference. 

.Acquisitions  for  products  the  same  or 
essentially  the  same  as  those  products 
appearing  on  the  Preference  List  shall 
either  be  set-aside  exclusively  or  shall 
include  a  price  preference  for  those 
products  shown  on  the  Preference  List. 
The  actual  price  preference  to  be  used 
shall  be  determined  by  the  requiring 
office  but  may  not  exceed  the 
percentage  shown  on  the  Preference 
List. 

426,7007     Use  of  a  tecHnica'  evaiuatior 
preference 

Acquisitions  involving  the  use  of 
products  the  same  or  essentially  the 
same  as  those  products  appearing  on  the 
Preference  List  shall  include  a  technical 
evaluation  preference,  if  authorized  in 
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the  Preference  List.  The  technical 
evaluation  preference  may  be 
determined  by  the  contracting  officer 
specifically  for  each  acquisition. 

428.7008  Identification  o(  preferred 
products. 

la)  Products  subject  to  a  set-aside  or 
technical  preference  shall  be  separately 
listed  in  the  schedule,  specification,  or 
performance  work  statement. 

(b)  Products  subject  to  a  price 
preference  shall  be  separately  listed  in 
the  schedule. 

426.7009  Contract  provision*. 

la)  Each  solicitation  containing  a  price 
or  technical  preference  under  this 
subpart  shall  contain  the  provision 
452.226-70,  Preferred  Products. 

(b)  Each  solicitation  for  products 
subject  to  a  set-aside  shall  include  the 
provision  452.226-71,  Set-Aside  For 
Mandatory  Products. 

(c)  Each  solicitation  for  products 
subject  to  a  price  preference  shall 
include  the  provision  452.226-72.  Price 
Preference  for  Award. 

(d)  Solicitations  for  products  may 
contain  both  the  provision  in  452.226- 
71  and  the  provision  found  in  452.226- 

72. 

(e)  The  provisions  prescribed  in  this 
section  are  not  required  for  acquisitions 
accomplished  using  the  purchase  card 
as  a  stand  alone  tool. 

PART  452— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  The  authority  citation  for  Part  452 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  301  and  40  U.S.C 
486(c). 

3.  Add  sections  452.226-70.  452.226- 
71,  and  452.226-72  to  read  as  follows: 

452.226-70    Pr.'K     •  ;  p  ^duct*. 

As  prescribeu  in  •4.:o  /a09(a).  include 
the  following  provision: 
Preferred  Products  (May  1998) 

Specific  products  required  by  this 
solicitation  and  resulting  contract  are  subject 
to  a  price  or  a  technical  preference  A  list  of 
these  products,  the  specific  preference,  and 
the  manufacturer  or  producer  is  included 
below. 
Contract  Lino  Item  (or  other  location  in  this 

solicitation):  * 

Product: 

Manufacturer/Producer  *     


Preference: 


(End  of  provision) 

*  For  each  line  item  to  which  a 
preference  applies.  Contracting  officer 
shall  insert  appropriate  information. 

452.226-71     Sflta«!!de 'or  Mandatory 
Products. 

As  prescribed  m  426.7009(b).  include 
the  following  provision: 
Set-Aside  for  Mandatory  Products  (May 
1998) 

Specific  products  are  set-aside  as 
mandatory  products.  These  are  separately 
listed  in  the  schedule,  specifications,  or 
performance  work  statement.  Specific  terms 
governing  the  set-aside,  and  source 
information  for  the  products  are  shown 
below. 


Contract  Line  Item  (or  other  location  in  this 
solicitation):  * 


Product:  * 

Manufacturer/Producer:  * 


Set-Aside  Terms:  ' 


(End  of  provision) 

*  For  each  line  item  to  which  a  set-aside 
applies,  Contracting  officer  shall  insert 

aoDrooriafp  information 

452-22&-72     Price  Preference  tor  Award 

As  prescribed  in  426.7009(c),  include 
the  following  provision: 
Price  Preference  for  Award  (May  1998) 

Certain  products  listed  in  the  schedule  of 
this  solicitation  are  subject  to  a  price 
preference.  A  list  of  these  products,  the 
amount  of  the  preference,  and  source 
information  is  included  in  provision  452.226- 
70,  Preferred  Products.  For  purposes  of 
evaluation  of  offers  only,  the  offered  prices 
for  these  products  will  be  reduced  by  the 
price  preference  listed  in  the  solicitation. 
(End  of  provision) 

Done  at  Washington,  D.C..  this  7th  day  of 
Mav    ">'f" 
W.K     \shwijit!i 

Director.  Office  of  Procurement  and  Property 
Management. 
IFR  Dor  98-12842  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Part  958 

[Docket  No  FV98-958-1  PR] 

Onions  Grown  In  Certain  Designated 
Counties  in  Idaho,  and  Malheur 
County,  Oregon;  Decreased 
Assessment  Rate 

agency:  .Agricultural  Marketing  Service, 


action:  (Toposed  rule. 


summary:  This  rule  would  decrease  the 
assessment  rate  established  for  the 
Idaho-Eastern  Oregon  Onion  Committee 
(Committee)  under  Marketing  Order  No. 
958  for  the  1998-99  and  subsequent 
fiscal  periods  ft-om  $0.10  to  $0.09  per 
hundredweight  of  onions  handled.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  onions 
grown  in  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon. 

Authorization  to  assess  Idaho-Eastern 
Oregon  onion  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  begins 
July  1  and  ends  June  30.  The  assessment 
rate  would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
'erminated. 

DATES:  Comments  must  be  received  by 
June  1,  1998. 

ADDRESSES:  Interested  persons  are 
.i.vitud  ',0  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  205-6632. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

POR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Curry,  Northwest  Marketing 


Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
326-2724,  Fax:  (503)  326-7440;  or 
George  Kelhart.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
24Q1    Fax- (202^  2n5-fiB?2 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  under  Marketing  Agreement 
and  Order  No.  958  (7  CFR  part  958), 
regulating  the  handling  of  onions  grown 
in  certain  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  order  now  in  effect, 
Idaho-Eastern  Oregon  onion  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  proposed  herein  would 
be  applicable  to  all  assessable  onions 
begirming  on  July  1,  1998.  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 


handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  1998-99  and 
subsequent  fiscal  periods  from  $0.10  per 
hundredweight  to  $0.09  p>er 
hundredweight  of  onions  handled. 

The  order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  Committee  consists  of 
six  producer  members,  four  handler 
members  and  one  public  member,  each 
of  whom  is  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  budget  and  assessment  rate 
were  discussed  at  a  public  meeting  and 
all  directly  affected  persons  had  an 
opportunity  to  participate  and  provide 
input. 

For  the  1996-97  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  of  $0.10  per 
hundredweight  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  April  2.  1998, 
and  unanimously  recommended  1998- 
99  expenditures  of  $1,155,205  and  an 
assessment  rate  of  $0.09  f)er 
hundredweight  of  onions  handled 
during  the  1998-99  and  subsequent 
fiscal  periods.  The  Committee  estimated 
that  the  1998-99  onion  crop  will 
approximate  9,200,000  hundredweight 
of  onions.  In  comparison,  the  1997-98 
fiscal  period  budget  was  established  at 
$1,146,916  on  an  estimated  assessable 
onion  harvest  of  8,800,000 
hundredweight  of  onions.  The  decrease 
is  necessary  to  prevent  expected 
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assessment  income  from  exceeding  the 
amount  necessary  to  administer  the 
program  for  the  1998-99  fiscal  period 

The  Committee  anticipates  that 
assessment  income  during  the  1997-98 
fiscal  period  will  bo  approximately 
$100,000  higher  than  that  estimated  for 
its  1997-98  budget.  This  is  due  to  a 
greater  level  of  onion  production  than 
anticipated  by  the  Committee  during  its 
1997_98  budget  deliberations.  The 
Committee  also  anticipates  that  it  will 
not  expend  $1,146,916  as  budgeted  for 
the  1997-98  fiscal  period,  but  rather 
will  have  expenditures  totaling 
approximately  $950,000  At  the  time  the 
1997-98  fiscal  period  budget  was 
recommended,  the  Committee  had 
estimated  that  it  would  draw  up  to 
$216,916  from  its  operating  reserve. 
However,  since  current  assessment 
income  is  greater  than  anticipated  and 
expenditures  are  less  than  budgeted,  the 
operating  reserve  may  aciually  increase 
by  the  end  of  the  fiscal  period  rather 
than  decrease  As  a  consequence,  the 
Committee  has  estimated  inat  its 
operating  reserve  will  approximate 
$1,141,700  by  lune  30.  1998.  Thus,  to 
help  ensure  that  the  operating  reserve 
does  not  exceed  the  maximum  allowed 
by  the  order  of  approximately  one  fiscal 
period's  expenditures,  the  Committee 
recommended  that  the  assessment  rate 
be  decreased.  Lower  assessment  rates 
were  considered,  but  not  recommended 
because  they  would  not  generate  the 
income  necessary  to  administer  the 
program  with  an  adequate  operating 
reserve. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
1998-99  fiscal  period  include  $215,205 
for  administration.  $55,000  for 
production  research,  $750,000  for 
market  promotion  including  paid 
advertising.  $60,000  for  export  market 
development,  and  $75,000  for  marketing 
order  contingencies.  Budgeted  expenses 
for  these  items  in  the  1997-98  fiscal 
period  were  $206,716.  $55,200. 
$750,000.  $60,000,  and  $75,000, 
respectively. 

The  Committee  has  based  its 
recommended  assessment  rate  decrease 
on  the  1998-99  crop  estimate,  the  1998- 
99  fiscal  period  expenditures  estimate, 
as  well  as  the  current  and  projected 
balance  of  the  operating  reserve.  The 
decreased  assessment  rate  should 
provide  $828,000  in  income,  which, 
when  combined  with  interest  income  of 
$55,000  and  operating  reserve  funds  of 
$272,205.  would  be  adequate  to  cover 
budgeted  expenses  As  noted  above,  the 
Committee  estimates  it  will  have 
approximately  $1,141,700  in  its 
operating  reserve  at  the  end  of  the 
current  fiscal  period,  which  should  be 


adequate  to  cover  any  income  shortages. 
This  amount  is  within  the  maximum 
permitted  by  the  order  of  approximately 
one  fiscal  period's  expenditures 
(§958.44). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  reconamendation 
and  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
DepMutment  and  are  locally  published. 
Committee  meetings  are  open  to  the 
public  and  interested  jjersons  may 
express  their  views  at  these  meetings. 
The  Department  would  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking 
would  be  undertaken  as  necessary. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact 
this  rule  would  have  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  35  handlers 
of  Idaho-Eastern  Oregon  onions  who  are 
subject  to  regulation  under  the  order 
and  approximately  260  onion  producers 
in  the  regulated  production  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
armual  receipts  of  less  than  $500,000 
The  majority  of  Idaho-Eastern  Oregon 
onion  handlers  and  producers  may  be 
classified  as  small  entities. 

This  rule  would  decrease  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  1998-99  and  subsequent  fiscal 


penods  from  $0.10  per  hundredweight 
to  $0.09  per  hundredweight  of  onions 
handled.  Both  the  $0.09  assessment  rate 
and  the  1998-99  budget  of  $1,155,205 
were  unanimously  recommended  by  the 
Committee  at  its  April  2,  1998.  meeting. 
The  proposed  assessment  rate  is  $0.01 
lower  than  the  rate  currently  in  effect. 
The  Committee  recommended  a 
decreased  assessment  rate  to  help 
ensure  that  the  operating  reserve  does 
not  exceed  the  maximum  allowed  by  the 
order  of  approximately  one  fiscal 
period's  expenditures.  The  anticipated 
crop  of  9,200.000  hundredweight  is 
approximately  400,000  hundredweight 
larger  than  the  crop  estimate  used  to 
establish  the  1997-98  budget.  The  $0.09 
rate  should  provide  $828,000  in 
assessment  income,  which,  when 
combined  with  interest  income  of 
$55,000  and  $272,205  from  the 
operating  reserve,  would  be  adequate  to 
meet  the  1998-99  fiscal  period's 
budgeted  expenses. 

The  Committee  reviewed  and 
unanimously  recommended  1998-99 
expenditures  of  $1,155,205  which 
includes  increases  in  administrative 
expenses,  salaries,  and  committee 
expanses.  Prior  to  recommending  this 
budget,  the  Committee  considered 
information  from  various  sources, 
including  the  Idaho-Eastern  Oregon 
Onion  Executive.  Research.  Promotion 
and  Export  Development  Committees. 
Alternative  expenditure  levels  were 
discussed  and  rejected  by  these 
subcommittees,  and  ultimately  by  the 
full  Committee,  based  upon  the  relative 
value  of  various  research  and  promotion 
projects  to  the  Idaho-Eastern  Oregon 
onion  industry 

The  major  expenditures 
recommended  by  the  Committee  for  the 
1998-99  fiscal  period  include  $215,205 
for  administration,  $55,000  for 
production  research.  $750,000  for 
market  promotion  including  paid 
advertising,  $60,000  for  export  market 
development,  and  $75,000  for  marketing 
order  contingencies.  Budgeted  expenses 
for  these  items  in  the  1997-98  fiscal 
period  were  $206,716.  $55,200. 
$750,000.  $60,000,  and  $75,000. 

respectively 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  season  indicates  that  the 
F.O.B.  price  for  the  1998-99  onion 
season  could  average  $13.10  per 
hundredweight  of  onions.  Therefore,  the 
estimated  assessment  revenue  for  the 
1998-99  fiscal  period  ($828,000)  as  a 
f)ercentage  of  the  projected  total  F.O.B. 
revenue  ($120,520,000)  would  be  0.007 
percent.  This  figure  indicates  that  the 
$0  09  assessment  rate  recommended  by 
the  Committee  would  have  a  relatively 
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insignificant  impact  on  the  Idaho- 
Eastern  Oregon  onion  industry. 

This  action  would  decrease  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  order  In  addition,  the  Committee's 
meeting  was  widel>-  publicized 
throughout  the  Idaho-Eastern  Oregon 
onion  industn,-  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  April  2.  1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally. 
interested  persons  are  invited  to  submit 
information  on  the  regu!ator\'  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
onion  handlers  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  the 
opportunity  to  respond  to  this  request 
for  information  and  comments.  Fifteen 
days  is  deemed  appropriate  because:  (IJ 
The  Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis,  (2)  the 
1998-99  fiscal  period  begins  on  July  1, 
1998,  and  the  order  requires  that  the 
rate  of  assessment  for  each  fiscal  period 
apply  to  all  assessable  onions  handled 
during  such  fiscal  period;  and  (3) 
Handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committee  at 
a  public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 

preamble,  7  CFR  part  958  is  proposed  lo 
be  amended  as  follows. 


PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO.  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  958  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  958.240  is  proposed  to  be 
revised  to  read  as  follows: 

§958.240    Assessment  rate 

On  and  after  luly  It  1998,  an 
assessment  rate  of  $0  09  per 
hundredweight  is  established  for  Idaho- 
Eastern  Oregon  onions. 

Dated:  Ma',  11    1998, 
Robert  C.  Keeney. 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-1&-AD] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF6-6  Senes 
Turtxjtan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Company  (GE)  CF6-6 
senes  turbofan  engines  This  proposal 
would  require  removal  from  service  of 
affected  low  pressure  turbine  (LPT) 
stage  4  disks  pnor  to  reaching  new, 
reduced  cyclic  life  limits,  and 
replacement  with  serviceable  parts  This 
proposal  is  prompted  by  reports  of  LPT 
stage  4  disk  cracking  in  the  blade 
dovetail  slot  bottom  area  The  actions 
specified  by  the  proposed  .AD  are 
intended  to  prevent  LPH"  stage  4  disk 
cracking,  which  could  result  m  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 

June  15.  1998. 

ADDRESSES:  Submit  comments  in 

triplicate  to  the  Federal  .Aviation 
Administration  (FA.M,  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  QS-ANT- 
18- AD.  12  New  England  Executive  Park. 


Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMA-^»ON  COKTACT: 
Karen  Curtis.  Ae-'jipa^e  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299:  telephone  (781) 238-7192, 
fax  f78il  23a-7iQ9 

SUPPLEME^^•ARY  information: 

Comments  ln\ited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E>ocket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRM* 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-18-AD.  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  low 
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pressure  turbine  (LPT)  stage  4  disk 
cracking  on  General  Electric  Company 
(CE)  CF6-6  series  turbofan  engines  The 
investigation  revealed  that  the  dovetail 
slot  bottoms  of  the  LPT  stage  4  disks, 
part  numbers  (P/Ns)  9010M40P01. 
9010M40P02.  9010M40P07. 
9010M40P09,  and  9010M40P12,  have 
higher  than  predicted  levels  of  stress 
during  engine  operation.  In  addition, 
the  low  cycle  fatigue  (LCF)  material 
properties  have  been  found  to  be  lower 
than  the  original  design  intent.  The  disk 
cracks  were  found  by  inspection  during 
engine  shop  visits.  Extensive  material 
testing,  and  stress  and  life  analyses 
revealed  a  minimum  calculated  LCF 
cyclic  life  lower  than  the  published  LCF 
cyclic  retirement  life  for  tne  stage  4  LPT 
disks.  This  condition,  if  not  corrected, 
could  result  in  LPT  stage  4  disk 
cracking,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft, 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  from  service  of  affected 
LPT  stage  4  disks  prior  to  reaching  new. 
reducerfcyclic  life  limits,  and 
replacement  with  serviceable  parts  . 

There  are  approximately  257  engines 
of  the  affected  design  in  the  worldwide 
fleet  The  FAA  estimates  that  242 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  and  that  reauired  f)art8. 
on  a  prorated  basis,  would  cost 
approximately  $22,432  per  engine 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $5,428,544. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Ch-der  12866;  (2)  is  not 
a  "significant  rule"  under  the  DCfT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979),  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  It  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

A00RESSE8. 

List  of  Subjects  in  14  c:FR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
The  Proposal  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\ulhority:  49  V.S.C  106(g).  40113.  44701 

f3t.13     [Arrwndadl 

2.  Section  jy.l  J  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

G«Mral  Ebctrk  Cmb|MB7:  Docket  No  08- 
A^4E-l»-AD 
Applicability:  G«n«r«l  Electric  Company 
(GE)  CF6-6  sene«  turbofan  •ogines.  insUUed 
on  but  not  limited  to  McDonnell  Douglas 
DC- 10- 10  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  m  accordance  with  paragraph  (d) 
of  this  AD  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 

request  should  include  specific  proposed 

actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 

accomplished  previously 
To  pirevent  low  pressure  turbine  (LPT) 

stage  4  disk  cracking,  which  could  result  in 

an  uncontained  engine  failure  and  damage  to 

the  aircraft,  accomplish  the  following: 
(a)  Remove  from  service  LPT  stage  4  disks. 

part  numbers  (P/Ns)  9010M40P01. 

9010M40P02,  9010M40P07.  9010M40P09. 

and  9010M40P12.  and  replace  with 

serviceable  parts,  in  actxirdance  with  the 

following  schedule: 
(1)  For  disks  with  12,300  or  more  cycles 

since  new  (CSN)  but  less  than  24.000  CSN  on 

the  effective  date  of  this  AD.  remove  from 

service  affected  disks  at  the  earliest  of  the 

following: 
(i)  The  next  piece-part  exposure  after  the 

effective  date  of  this  AD;  or 
(ii)  The  next  engine  shop  visit  after 

accumulating  16.500  CSN:  or 


Uuj  Within  4.200  cycles  in  service  (CIS) 
after  the  effective  date  of  this  AD:  or 
(iv)  Prior  to  exceeding  24.000  CSN. 

(2)  For  disks  with  5.000  or  more  CSN.  but 
less  than  12.300  CSN.  on  the  effective  date 

of  this  AD.  remove  from  service  affected  ^ 

disks  at  the  earlier  of  the  following 
(i)  Prior  to  exceeding  16.500  CSN,  or 
(li)  Within  7.300  QS  after  the  effective  date 

of  this  AD 

(3)  For  disks  with  less  than  5.000  CSN  on 
the  efiectivc  date  of  this,  remove  from  service 
affected  disks  pnor  to  exceeding  12.300  CSN. 

(b)  This  AD  establishes  a  new  cyclic 
retirement  life  limit  for  LPT  stage  4  disks  of 
12.300  CSN  Thereafter,  except  as  provided 
in  paragraph  (d)  of  this  AD.  no  alternative 
cyclic  retirement  life  limits  may  be  approved 
for  LPT  stage  4  disks 

(c)  For  the  purpose  of  this  AD.  the 
following  definitions  apply 

(1)  An  engine  shop  visit  is  defined  as 
separation  of  a  major  static  flange 

(2)  Piece- part  exposure  is  when  the 
affected  f>art  is  completely  disassembled  in 
accordance  with  the  disassembly  instructions 
in  the  engine  manual  or  section  of  the 
Instructions  for  Continued  Airworthiness 

(ICA) 

(d)  An  alteniative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepUble  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  {.ertification  Office 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21  1991  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Issued  m  Burlington.  Massachusetts,  on 
May  7. 1998.  \ 

Thomas  A.  Boudreau. 
Acting  Manager  t/i^/ne  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  9&- 1291 5  Filed  5-14-98;  8:45  am) 
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Airworthiness  Directives;  Pratt  & 
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ACTJON:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  dcxzumenf  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  Pratt  A  Whitney 
fTBD  series  turbofan  engines,  that  would 
have  required  a  one-time  visual  and 
eddy  current  inspection  of  certain  stage 
3—4  low  pressure  compressor  (LPC) 
disks  and  stage  7-12  high  pressure 
compressor  (HPC)  disks  identified  by 
part  number  and  serial  number,  for  arc 
bums  in  tie  rod,  shielding,  and  pressure 
balance  holes,  and.  if  ne<;essar\',  repair 
of  tie  rod  holes  That  proposal  was 
prompted  by  reports  of  improper 
fixturing  during  the  electrolvtic  cleaning 
process  of  certain  compressor  disks  at  a 
certified  repair  station.  Aviai  or 
Greenwich  Air  Services,  currently  GE 
Engine  Services  Dallas  LP.  certificate 
number  R.MR445K  of  Dallas.  Texas. 
that  can  result  in  damage  to  the  disks  m 
the  form  of  arc  bums  This  action 
revises  the  proposed  rule  by  adding  a 
drawdown  schedule  for  removal  of 
affected  disks.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  compressor  disk  cracking  from 
arc  bums  in  tie  rod  holes,  shielding 
holes,  or  pressure  balance  holes,  which 
could  lead  to  a  fracture  of  a  compressor 
disk,  resulting  in  uncontained  release  of 
engine  fragments,  inflight  engine 
shutdown,  and  airframe  damage. 
DATES:  Comments  must  be  received  by 
July  14.  1998 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (FA,\).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No  97-ANE- 
45-AD.  12  New  England  Executive  Park. 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprof)@faa.dot  gov"  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subiect  line 
Comments  may  be  inspected  at  this 
location  between  8:00  am  and  4:30 
p,m  ,  Monday  through  Friday,  except 
Federal  holidays 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
GE  Engine  Services — Dallas  LP,  9311 
Reeves  St.,  Dallas,  TX  75235-2095.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney.  .Aerospace 
Engineer,  Engine  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 


Burlington,  MA  01803-5299:  telephone 
(781)  238-7175,  fax (781 )  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications 
should  identify^  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  tak;ng 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  mav 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report 
summanzing  each  FA.A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  tiieir  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stampec 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-,\NE--45-.'\D."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  .submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel,  .^.ttention:  Rules 
Docket  No  97-ANE-45-,\D.  12  New- 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  [AD),  applicable  to  Pratt  i 
Whitney  (PW)  JT8D  senes  turbofan 
engines,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  January  22,1998  (63 
FR  3483).  That  NPRM  would  have 
required,  at  the  next  shop  visit  after  the 
effective  date  of  the  .\D.  a  one-time 
visual  and  eddy  current  inspection  of 
compressor  disks  to  detect  arc  bum 
damage  and  if  appropriate,  repair  of 
damaged  area  That  NPRM  was 
prompted  by  a  report  of  certain  low 
pressure  compressor  (LPC)  and  high 


pressure  compressor  (HPC)  disks, 
installed  on  PW  fTBD  series  turbofan 
engines,  that  w^ere  improperly  fixtured 
during  the  electrolytic  cleaning  process 
at  a  certain  repair  station.  That  improper 
fixturing  can  lead  to  damage  to 
compressor  disks  in  the  form  of  arc 
bums.  Arc  bums  can  degrade  disk 
material  properties  and  create  a  stress 
concentration  that  results  in  premature 
cracking  of  a  disk  and  subsequent 
failure  That  condition,  if  not  corrected, 
could  result  in  compressor  disk  cracking 
from  arc  bums  in  tie  rod  holes, 
shielding  holes,  or  pressure  balance 
holes,  which  could  lead  to  a  fracture  of 
a  compressor  disk,  resulting  in 
uncontained  release  of  engine 
fragments,  inflight  engine  shutdown, 
and  airframe  damage. 

Since  the  issuance  of  that  NPRM.  the 
¥.\A  received  a  comment  from  the 
manufacturer  stating  that  a  drawdown 
schedule  for  removal  of  affected  disks 
should  be  added  to  the  proposed  mle  to 
maintain  an  acceptable  level  of  safety, 
instead  of  requiring  the  inspection  at  the 
next  shop  visit  The  FAA  concurs  and 
has  added  a  drawdown  schedule  of 
3.000  cycles  in  service  (QS)  after  the 
effective  date  of  this  AD,  or  the  next 
shop  visit,  whichever  occurs  first. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  mle.  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  a  total  of  1 ,388  compressor 
disks  exposed  to  improper  fixturing 
during  the  electrolytic  cleaning  process. 
The  FAA  estimates  that  1,054  of  these 
disks  currently  remain  in  service  in  the 
worldwide  fleet,  which  represents 
approximately  210  engines.  The  FAA 
also  estimates  that  840  of  the  disks 
affected  by  the  proposed  AD  are 
installed  in  engines  installed  on  aircraft 
of  U.S.  registry.  It  will  take 
approximately  30  work  hours  to 
accomplish  the  proposed  actions  per 
disk,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $23  per  disk. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,531,320. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  TTierefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 


2    'iMl  I 


\  t'dcr .il    Kt 


•r/Vol.  63,  No.  94 /Friday.  May  15.  1998/Prop> 


Federal  Register '  Vol,   63,  No    94/Friciav,  Mav 


1 998  /  Proposed  Rules 


2~tU!=i 


For  itit)  rtjd.sou-  l 

certify  that  this  pr' ,  -u  (1) 

is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26.  1979).  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESaCS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Propasad  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39^     AmwOR^>«tNESS 
DIRECTIVE; 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  SC.  106(g),  40113.  44701. 

§39.13    [Amendwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  k  Whitney:  Docket  No.  97-ANE-45- 
AD. 

Applicability  Pratt  k  WhiUiey  (PW)  )T8D- 
1.  -lA.  -IB.  -7.  -7 A,  -7B,  -9.  -9A.  -11,  -15, 
-15A.  -17.  -17A,  -17R,  -17AR,  -209,  -217, 
-21 7 A.  -217C,  and  -219  model  turbofan 
engines  which  have  a  compressor  disk 
installed  identified  by  part  number  and  serial 
number  in  Table  1  of  this  airworthiness 
directive  (AD)  These  engines  are  installed  on 
but  not  limited  to  Boeing  727  and  737  series, 
and  McDonnell  Douglas  DC-9  and  MD80 
series  aircraft. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  f>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD,  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spiecific  proposed  actions  to  address  it. 


(,M;ii/jiaj/M  r-  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  compressor  disk  cracking  from 
arc  bums  in  tie  rod  holes,  shielding  holes,  or 
pressure  balance  holes,  which  could  lead  to 
a  fracture  of  a  compressor  disk,  resulting  in 
uncontained  release  of  engine  fragments, 
infliglit  engine  shutdown,  and  airframe 
damage,  accomplish  the  following: 

(a)  Within  3,000  cycles  in  service  (QS) 
after  the  effective  date  of  this  AD,  or  the  next 
shop  visit,  whichever  occurs  first,  remove, 
visually  inspect,  eddy  current  inspect,  and 
repair  or  replace  with  a  serviceable  part  disks 
identified  by  part  number  (P/N)  and  serial 
number  (S/N)  in  Table  1  of  this  AD  in 
accordance  with  GE  Engine  Services — Dallas. 
LP,  Engineering  Bulletin  (EB)  IT8D-025, 
dated  March  27.  199«.  The  next  shop  visit 
must  occur  by  (insert  10  years  from  AD 
•ffactiv*  date!. 
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5006007-01 
5006007-01 
5006007-01 
5006007-02 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 


S/N 


T04806 

T04812 

T04814 

T04837 

T04843 

T04885 

T04903 

T04960 

T05000 

T05108 

BENCAK9696 

BENCAK9900 

BENCAL0760 

BENGALI  937 

BENGAL4577 

BENGAL5766 

AA0297 

B207AA0069 

B207AA0135 

B207AA0155 

B207AA0M2 

B207AA0177 

B207AA0354 

B207AA0355 

B207AA0421 

B207AA0493 

B207AA0533 

B207AA0571 

B207AA0684 

B207AA0756 

B207AA0811 

BENCAH3454 

BF  N    i-4  -i    • 

Bt  n:  i'^4  .>;- 

BENCAM4371 

BENCAH4373 

BENCAH4794 

BENCAH4797 

BENCAH5400 

BENCAH5401 

BENCAJ8559 

BENCAJ8585 

BENCAJ8614 

BENCAJ8626 

BENGAJ8656 

BENGAJ9106 

BENCAK5959 

BENCAK5963 

BENGAK9770 

BENCAK9771 

BENGAL2683 

BENCAL3622 

BENGAL3931 

K20260 

K20499 

K20543 

N09043 

N65077 

N65107 

N65132 

N93173 

N93193 

P23185 

P23236 

P49794 

P49835 

P92551 

P92580 

R12660 

R 12670 

R12710 

R35504 


__;    ■  i  !  i  H  . 

Federal   Register 

Table  i — Continued 

Stage 

P/N 

S/N 

5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
5006007-01 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748606 
748608 
748608 
748608 
787008 
787008 
787006 
787008 

R35530 
R36545 
R43821 
R54576 
R54634 
R79460 
R79466 

R92415 

R92431 
R92435 

R92442 

S11034 

S11058 

S11154 

S11156 

S11179 

S1 1182 

81 1186 

S11202 

S11206 
S56884 
S56888 
S56998 

S57073 

S57075 

S57117 

S57120 

S57156 

S57157 

S57192 

f  •" 

S57220 
S57332 

S57354 

S57405 

S57412 

56 7420 
S57424 

S57437 
S57452 
S57467 
S57470 

S57589 

B208AA0043 

BENCAK1564 

H50069 

H64474 

H64605 

J57591 

J94824 

M546S2 

M54835 

N14526 

^4843O0 
P-28517 
P26161 
P28493 

P28504 

P28505 

P28511 

P28542 
P28614 
P98885 

SO 1079 

S01090 

S50742 

S78049 

S78066 

378 100 

8  !'.."...'.." 

8  

8  

J76875 
K 12869 
M77087 
N06806 
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Table  1 — Continued 


Stage 


8  .... 

8  .... 

8  .... 

8  .... 

8  .... 

8  .... 

8  .... 

8  .... 

8  .... 

8  .... 

8  .... 

8  .... 

8  .... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  .. 

8  ... 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  . 

8 

8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 


P/N 


S/N 


787008 

787008 

787008 

787008 

787008 

787008 

787028 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

7B7208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 


N32406 

N34151 

N89336 

r489554 

N90392 

N90682 

N89693 

AA0676 

B07691 

B228AA0169 

B228AA0242 

B228AA0288 

B228AA0389 

B228AA0426 

B228AA0537 

B228AA0576 

B228AA0638 

B228AA064 1 

B228AA0746 

B228AA0859 

B228AA0866 

B228AA0878 

B228AA0905 

B228AA1070 

B228AA1117 

BENCAH0302 

BENCAH1584 

BENCAH3448 

BENCAJ5729 

BENCAJ8175 

BENCAJ8767 

BENCAJ8773 

BENCAJ8790 

BENCAJ9142 

BENCAK4678 

BENCAK4771 

BENCAK5470 

BENCAK6156 

BENCAK6162 

BENCAK6398 

BENCAK8259 

BENCAK9252 

BENCAK9261 

BENCAL2604 

BENCAL2642 

BENCAL4344 

BENGAL  7699 

BENCAL9217 

J76954 

K11762 

K12737 

K 12765 

L89874 

M41582 

M41586 

M41918 

M76995 

M77005 

M77119 

N06396 

N33501 

N33769 

N33774 


787208  I  N33776 
787208  N33784 


787208 
787208 
787208 
787208 
787208 
787208 
787208 


N34183 
N34207 
N89068 
N89079 
N89082 
N89087 
N89089 


Stage 


8  .. 
8  .. 
8  .. 
8  .. 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8 

8  . 
8  . 
8  . 
8  . 
8  . 
8 

8  . 
8 

8  . 
8  . 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 


P/N 


8  .. 
8  .. 
8  . 
8  .. 
8  .. 
8  . 
8  .. 
8  .. 
8  .. 
8  .. 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 

8 

8 

8 

8 

6 

8 

8 

8 

8 

8 

8 

8 


S/N 


787208 

N89404 

787208 

N89409 

787208 

N89699 

787208 

N89702 

787208 

N89708 

787208 

N89895 

787208 

N89898 

787208 

N90251 

787208 

N90344 

787208 

N90990 

78720* 

P43853 

787208 

P43872 

787208 

P43891 

787208 

P43956 

787208 

P43986 

787208 

P44338 

787208 

P45405 

787208 

R23233 

787208 

R23836 

787208 

R23873 

787208 

R24174 

787208 

R24227 

787208 

R24677 

787208 

R24739 

787208 

R24816 

787208 

R24824 

787208 

R91601 

787208 

R91825 

787208 

R91870 

787208 

R91947 

787208 

R92114 

787208 

R92308 

787208 

307578 

787208 

S07629 

787208 

S07758 

787208 

S07768 

787208 

S07775 

787208 

339269 

787208 

339468 

787208 

339513 

787208 

339638 

787208 

339655 

787208 

339663 

787208 

339753 

787208 

S39822 

787208 

339837 

787208 

S39951 

787208 

339973 

787208 

339995 

787208 

340027 

787208 

340038 

787208 

340077 

787208 

340079 

787208 

S40095 

789608 

H03942 

789608 

J21516 

792038 

B228AA0039 

792038 

BENCAJ8836 

797938 

B228AA0487 

797938 

B228AA1034 

797938 

BENCAJ8910 

797938 

BENCAL5921 

797938 

N06290 

797938 

N33267 

797938 

N90703 

797938 

N90970 

797938 

370436 

797938 

T03512 

5005008-01 

T03421 

5005808-01 

B228AA0052 

5005808-01 

B228AA0287 

5006808-01 

B228AA0405 

Table  1 — Conti'^ued 
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Table  1 — Continued 


Stage 


8 
8 
8 
8 
8 
8 

a 

8 
8 
8 
8 
8 
8  . 
8 
8 
8 
8 
8 
8 
8 

8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 
8  . 

8  . 

9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 
9  . 


P/N 


3/N 


5005808-01 

500580ft-0l 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

b005808-01 

5005808-01 

500580&-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

500580&-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5005808-01 

5006808-01 

6005308-01 

6C»06  008-01 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701909 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 


B228AA0490 

B228AA0519 

BENCAH1577 

L60763 

M77630 

N06193 

N32395 

N32524 

N33073 

N33304 

N33466 

N89447 

N89464 

P44800 

P45226 

R24458 

R91359 

R91787 

S07967 

S70327 

370429 

370463 

370494 

S70520 

T03317 

T03452 

T03476 

T03506 

T03549 

R24001 

5A1936 

J89101 

L56782 

L85804 

M09404 

M73608 

M84236 

N02058 

N0299e 

N209AA'j242 

N209AA0246 

N209AA0323 

N209AA04  18 

N209/\A0634 

N22582 

N56942 

N56952 

N79878 

N97637 

N97707 

N98354 

N99323 

NENCAH0592 

NENCAH0697 

NENCAH0883 

NENCAH1173 

NENCAH1422 

NENCAH1432 

P1 1303 

P1 1463 

P12707 

P52176 

P52596 

P52608 

P97654 

P97704 

P98673 

R18109 

R18342 

R18385 

R45763 

R45850 


Stage 


P/N 


9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 


701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
739509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772609 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
772509 
798509 
798509 
798509 
798509 
798509 
798509 


S/N 


R46297 

R46394 

R46403 

R72835 

R72839 

R72846 

R73002 

R 74484 

300704 

300765 

300824 

S00886 

S00909 

S00910 

318837 

318941 

S19027 

S50340 

S70059 

577627 

377671 

377784 

377809 

T18893 

T18909 

T27458 

T27587 

HI  7622 

K23758 

K24989 

K86136 

LI  5428 

SM0393 

M40397 

%4  2380 

\  66529 

N79955 

N79970 

N80784 

N96815 

N96816 

N96904 

N96905 

N97800 

N97806 

N99352 

N99353 

N99362 

N99367 

N99368 

N99376 

P1 1398 

P1 1407 

P11411 

P11414 

P11419 

P12231 

P76976 

P76987 

P76990 

P76992 

P76994 

R 17787 

SO 1222 

302183 

S50825 

AA0579 

B209AA0068 

B209AA0086 

B209AA0100 

B209AA0103 

B209AA0105 


Stage 


P/N 


S/N 


9 

798509 

B209AA0185 

9  ...„ 

798509 

B209AA0261 

9 

798509 

B209AA0304 

9  

798509 

B209AA0364 

9  

798509 

B209AA0420 

9 

798509 

B209AA0429 

9 

798509 

B209AA0434 

9 

798509 

B209AA0461 

9  

798509 

B209AA0518 

9  

798509 

B209AA0542 

9  

798509 

B209AA0551 

9  

798509 

B209/UV0619 

9 

798509 

B209AA0632 

9 

798509 

B209AA0649 

9 

798509 

B209AA0707 

9  

798509 

BENCAH2176 

9  

798509 

BENCAJ6152 

9  

798509 

BENCAJ9319 

9 

798509 

BENCAJ9337 

9 

798509 

BENCAJ9348 

9  

798509 

BENCAJ9359 

9  

798509 

BENCAJ9366 

9  

798509 
798509 

BENCAK0166 

9  ....„ 

BENCAK4404 

9  

798509 

BENCAK4409 

9  

798509 

BENCAL0725 

9  

798509 

BENCAL2575 

9  

798509 

BENCAL4022 

9  

798509 

BENCAL6238 

9  

798509 

N03324 

9  

798509 

N42399 

9  

798509 

N42401 

9  „.. 

798509 

N56700 

9  

798509 
798509 
798509 
798509 
798509 
798509 
798509 

N97809 

9  

N99501 

9  

P53159 

9 

P77576 

9  

R72583 

9  

R73591 

9  

R74285 

9  

798509 

302121 

9  

798509 

S02165 

9  

798509 
798509 
798509 

S79341 

9  

379364 

9  

379409 

9  

798509 

379414 

9  

798509 

394376 

9  

798509 

394384 

9  

798509 

S94391 

10  

770510 
772510 

G80186 

10  

B210AA0O03 

10  

772510 

B210AA0024 

10  

772510 

B210AA0062 

10  

772510 
772510 

8210/^0128 

10  

B210AA0263 

10 

772510 

B210AA0339 

10  

772610 
772510 
772510 

B210AA0398 

10  

B210AA0520 

10  

B210AA0538 

10  

772510 

B210AA0549 

10 

772510 

B210/kA0563 

10  

772510 

B210AA0619 

10 

772510 

B210AA0684 

10 

772510 

B210AA0727 

10  

772510 

B210AA0744 

10 

772510 

B210AA0785 

10  

772510 
772510 
772510 
772510 
772510 

B210AA0860 

10  

B210/VA0862 

10  

B210/O^0956 

10  

B210AA0984 

10  

B210AA1073 

10  

772510 

B210AA1081 

?7nnR 
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Table  1 — Continued 


Stage 


10  .... 
10  .... 
10  .... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10. 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10. 

10  . 

10  . 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 


P/N 


S/N 


772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772610 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 


B210AA1137 

BENCAH1958 

BENCAH2165 

BENCAH2280 

BENCAJ5741 

BENCAJ9159 

BENCAJ9705 

BENCAJ9757 

BENCAJ9767 

BENCAJ9773 

BENCAJ9805 

BENCAK4597 

BENCAK5154 

BENCAK5350 

BENCAK5735 

BENCAK5773 

BENCAK6465 

BENCAK9082 

BENCAK9123 

BENCAK9429 

BENCAK9434 

BENGAL  1600 

BENGAL  1635 

BENGAL2434 

BENCAL3279 

BENCAL5558 

BENCAL6141 

BENCAL6373 

HI  7769 

H32904 

H34713 

H57950 

H76378 

K56398 

K66132 

K86040 

L15008 

L32061 

L55910 

L56859 

L86006 

M10588 

Ml 0987 

M39587 

M39591 

M49011 

M49358 

M49359 

M73918 

M86490 

N02251 

N02274 

N11091 

N22833 

N42134 

N56280 

N57181 

U57382 

N57418 

N57437 

N80225 

N80703 

N80716 

N80718 

N81110 

N81114 

N81474 

N97025 

N97067 

N97527 

N97553 

N97574 


Stage 


10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10  . 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 


P/N 


S/N 


772510 

N97591 

772510 

N97832 

772510 

N98539 

772510 

N98750 

772510 

N98764 

772510 

N98768 

772510 

N98798 

772510 

P11004 

772510 

P11017 

772510 

P11029 

772510 

P1 1039 

772510 

P1 1087 

772510 

P11094 

772510 

P11101 

772510 

P1 1562 

772510 

P1 1675 

772510 

P11834 

772510 

P12009 

772510 

P12612 

772510 

P12616 

772510 

P12645 

772510 

P12648 

772610 

P51452 

772510 

P51454 

772510 

P61833 

772510 

P51883 

772510 

P52238 

772510 

P53116 

772510 

P63207 

772610 

P53327 

772510 

P76886 

772610 

P76891 

772510 

P77070 

772610 

P77161 

772510 

P77180 

772510 

P77423 

772510 

P77618 

772610 

P77663 

772510 

P77668 

772510 

P77744 

772610 

P77762 

772510 

P97017 

772510 

P98117 

772610 

P98258 

772510 

P98840 

772610 

R18022 

772510 

R18124 

772510 

R18611 

772510 

R18665 

772510 

R19275 

772510 

R46329 

772610 

R46679 

772510 

R72606 

772510 

R72616 

772610 

R72617 

772510 

R72874 

772610 

R73346 

772510 

R74396 

772610 

S01267 

772510 

S01277 

772510 

S01369 

772510 

S01501 

772610 

S01631 

772610 

S01680 

772510 

SI 9280 

772610 

S19293 

772610 

S19294 

772610 

SI  9298 

772510 

S19328 

772510 

S19440 

772510 

S19447 

772510 

819458 

Stage 


10  ... 
10  ... 
10  ... 
10  ... 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  ., 
10  . 
10  . 
10  . 

10  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11  . 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 
11 
11 
11 


P/N 


S/N 


772610 

S19467 

772610 

SI  9486 

772610 

S19512 

772510 

S51089 

772510 

S51144 

772510 

S51176 

772510 

S61210 

772610 

S78237 

772610 

S78294 

772510 

S78298 

772510 

S78318 

772510 

S78439 

772610 

S78464 

772610 

S78611 

772610 

S78623 

772610 

S78642 

772510 

S78724 

772510 

T19014 

772510 

T19091 

772510 

T19152 

772510 

T19169 

772610 

T28070 

772510 

T28091 

772610 

T28136 

772610 

T28138 

772510 

T49026 

772510 

T49044 

772510 

T49055 

772510 

T49068 

772510 

T 4 9089 

701411 

G29388 

701411 

G43952 

769611 

H16901 

772511 

AA0066 

77251 1 

B211AA0047 

77251 1 

B211AA0157 

772611 

B211AA0171 

77261 1 

B211AA0263 

772511 

B211AA0301 

772511 

B211/VA0349 

772611 

B211AA0356 

772511 

B211AA0517 

772611 

821 1AA05?9 

772511 

B2 1 1 AA0599 

772511 

B211AA0622 

772511 

B211AA0624 

772511 

B211AA0705 

77251 1 

B211AA0798 

772611 

B211AA0823 

772511 

B211AA0945 

772511 

B211AA1004 

772511 

B211AA1107 

772511 

B211AA1166 

772611 

B211AA1212 

772511 

B211AA1292 

772611 

B211AA1360 

77251 1 

BENCAH0264 

772511 

BENCAH2171 

772511 

BENCAH5424 

772511 

BENCAJ8130 

772511 

BENCAK0910 

772511 

BENCAK7121 

772611 

BENCAK7336 

772511 

BENCAK7407 

772511 

BENCAK7412 

772511 

BENCAK7417 

772611 

BENCAK7523 

772611 

BENCAL2881 

772611 

BENGAL2959 

772511 

BENGAL3030 

772611 

H58238 

772511 

H99450 
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Stage 


11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 


P/N 


772611 

77251 1 

772511 

77251 1 

77251 1 

772511 

772511 

772511 

772511 

772511 

77251 1 

77251 1 

77251 1 

77251 1 

772511 

77251 1 

77251 1 

772611 

772511 

77251 1 

77251 1 

772511 

772511 

77251 1 

772511 

772611 

77261 1 

772511 

772511 

77251 1 

77261 1 

772511 

772511 

772511 

772511 

77251 1 

77261 1 

772511 

77251 1 

772511 

772511 

77251 1 

772511 

772611 

772511 

772511 

772511 

77251 1 

77251 1 

77251 1 

77251  ! 

772611 

772511 

77251- 

7725  T 

77?5'- 

772511 

7725- ■ 
772511 
772511 
772511 
772511 
772611 
772511 
772511 
772511 
77251 1 
77261 1 
77251 1 
772511 


S/N 


J24528 

J68900 

J88334 

K24665 

K35705 

K86911 

L15671 

L30512 

L84603 

L84967 

M11198 

Ml  1208 

M40116 

M49492 

M49540 

M4955- 

M61349 

M61810 

M61821 

M61827 

M734  14 

M86423 

M8694  3 

M87075 

N02874 

N03522 

N21358 

N22738 

N41160 

N4'282 

N41646 

N41748 

N42687 

N42774 

N56399 

N56596 

N5^323 

N578"8 

N57899 

N57939 

N57953 

N8054' 

N80554 

N8058C 

N8 '  4(Dfc 

N9370C; 

N96929 

N9694:' 

N96955 

N97354 

N/97368 

N97956 

N9797-' 

N98242 

N98245 

N985€7 
N98612 
N/9894  b. 
N98963 
N)98974 
N98976 
N9898* 
N98985 
N99526 
N99535 
N9955 1 
N/99553 
N99564 
N99590 
P03620 
Pii6'5 


Stage 


11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 


P/N 


772611 

772611 

772511 

772511 

772611 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772611 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772511. 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772611 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772611 

772611 

772611 

772511 

772511 

772511 

772511 

77251 1 

772511 

772511 

772511 

77251 1 

772611 

772511 

772511 

772511 

772511 

772511 

772511 

772511 

772611 

77251 1 

772511 

772511 

772511 

77251 1 

772511 

77251 1 

77251 1 


S/N 


P1 1637 

P11959 

P1 1981 

PI  2385 

P12387 

PI  2399 

PI 2743 

P12777 

PI 2930 

P51979 

P52109 

P52732 

P52903 

P52910 

P76731 

P76820 

P76832 

P76867 

P77637 

P77642 

P97786 

R05382 

R06539 

R05747 

R29690 

R29884 

R30070 

R30119 

R30137 

R30157 

R30194 

R30226 

R30258 

B30"-3 

R 304 29 

B305G4 

R30534 

R30617 

R30625 

R30808 

R30810 

R30906 

R30941 

R30993 

R31009 

R31035 

R31073 

R3' - -c 

R4624F 

P46  3t  • 

sr366- 

S03'4- 

SC3  74t 

S03805 
S04156 
S04461 
S04460 
S04473 
S04542 
S04543 
S04557 
S04664 
S04582 
304649 
S80373 
S80389 
S80465 
S80547 
S80588 
S80617 
S80682 
S80740 


Stage 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 


P/N 


S/N 


77251 1 

S80765 

772511 

T22044 

77261 1 

T22062 

772611 

T22099 

772611 

T22202 

772511 

T22236 

772511 

T22261 

772511 

T22353 

772511 

T22378 

772511 

T22395 

772511 

T22405 

772511 

T22521 

772611 

T22533 

772611 

T22593 

772611 

T22608 

772511 

T22663 

772511 

T22797 

772511 

T22835 

772511 

T22873 

772511 

T22896 

772511 

T22949 

772511 

T23006 

717312 

2B1946 

717312 

3A7441 

772512 

B212AA0665 

772512 

B212AA0864 

772512 

H58261 

772512 

H58448 

772512 

J23046 

772612 

J68627 

772612 

J89283 

772612 

K04097 

772512 

K23952 

772512 

K23992 

772512 

k:35819 

772512 

K56628 

772512 

K55961 

772512 

K56079 

772512 

K66470 

772612 

K66500 

772512 

K86442 

772512 

K86447 

772512 

L15502 

772512 

L30899 

772512 

L31589 

772512 

L32003 

772512 

L66276 

772612 

L56294 

772512 

L56303 

772612 

L56308 

772512 

L56886 

772512 

L85095 

772512 

L86236 

772612 

M 10233 

772512 

M10966 

772512 

M40081 

772512 

M49574 

772512 

M49665 

772512 

M73392 

772512 

M84838 

772512 

N02466 

772512 

N03990 

772512 

N21261 

772512 

N22069 

772512 

N22894 

772512 

N41128 

772512 

N41249 

772512 

N41717 

772512 

N42236 

772512 

N42871 

772512 

N56325 

772512 

N57451 

27010 
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Stage 


12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  

12  ... 
12  .... 
12  .... 
12  .... 
12  .... 
12  .... 
12  .... 
12  .... 
12  .... 
12  .... 
12  .... 

12  .... 

12  .... 

12  .... 

12  .... 

12  .... 

12  .... 

12  .... 

)Z^. 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12... 

12... 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 


P/N 


S/N 


772512 

N58072 

772512 

N58127 

772512 

N80601 

772512 

NS1044 

772512 

N81173 

772512 

h481187 

772512 

N97079 

772512 

N97083 

772512 

N97109 

772512 

fSI97384 

772512 

N97438 

772512 

N97455 

772512 

N97457 

772512 

N97893 

772512 

N97916 

772512 

N98152 

772512 

N98162 

772512 

N98654 

772512 

N98657 

772512 

N98680 

772512 

N98691 

772512 

N99016 

772512 

N99025 

772512 

N99049 

772512 

N99057 

772512 

N99094 

772512 

N99125 

772512 

P11154 

772512 

P1 1179 

772512 

P11183 

772512 

P1 1193 

772512 

P1 1252 

772512 

P1 1678 

772512 

P1 1699 

772512 

P1 1877 

772512 

P1 1879 

772512 

P11909 

772512 

PI 2244 

772512 

P12277 

772512 

P 12493 

772512 

P12519 

772512 

P51414 

772512 

P52139 

772512 

P52409 

772512 

P52520 

772512 

P52871 

772512 

P53141 

772512 

P53351 

772512 

P53396 

772512 

P72298 

772512 

P76702 

772512 

P76921 

772512 

P76931 

772512 

P77096 

772512 

P77294 

772512 

P77338 

772512 

P77695 

772512 

P77796 

772512 

P78510 

772512 

P97315 

772512 

R 17703 

772512 

R 17746 

772512 

R18201 

772512 

R18319 

772512 

R18589 

772512 

R19042 

772512 

R45067 

772512 

R45829 

772512 

R46100 

772512 

R46106 

772512 

R46121 

772512 

R46707 

Stage 


12  ... 
12  ... 
12  ... 
12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  ... 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  ... 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  .. 

12  . 

12  . 

12  . 

12  . 

12  . 
12  . 

12  . 
12  . 
12  . 
12  . 
12  . 
12  . 
12  . 
12  . 
12  . 
12  . 
12  . 
12  . 
12  . 
12 
12  . 
12  , 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 


P/N 


S/N 


772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772612 

772512 

772512 

772512 

772512 

772512 

772512 

798512 

798512 

798512 

798512 

798612 

798612 

798612 

798512 

798612 

798612 

798512 

798612 

798512 

798512 

798612 

798612 

798512 

798512 

798512 

798612 

798612 

798612 

798612 

798612 

798612 

798612 

798612 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

796512 

798512 

798512 

798512 


R52615 

R72811 

R73024 

R73783 

R74357 

S01858 

S01860 

S01914 

SOI 923 

S01949 

S01969 

S01971 

S01980 

S01994 

S020C2 

S02007 

S19593 

S19644 

S19843 

S51370 

S61437 

S51514 

S51519 

S51560 

S51571 

S78825 

S78841 

B212AA0009 

B212AA0O45 

B212AA0061 

B212AA0060 

B212AA0073 

B212AA0077 

B212AA0082 

6212/^0142 

B212AA0155 

B212AA0290 

B212AA0293 

B212AA0361 

B212AA0428 

B212AA0586 

B212AA0618 

B212/^A0647 

B212AA0735 

B212/^A0747 

B212AiA0942 

B212AA0974 

B212AA1031 

B212AA1062 

B212AA1098 

B212AA1173 

BENCAH1931 

BENCAH4104 

BENCAJ4925 

BENCAJ6158 

BENC/U7821 

BENCAJ8116 

BENCAJ9478 

BENCAJ9497 

BENCAJ9603 

BENCAJ9530 

BENCAJ9617 

BENCAJ9673 

BENCAK0456 

BENCAK2377 

BENCAK4552 

BENCAK6787 

BENCAK8605 

BENCAK9227 

BENGAL  1656 

BENC/M^487 

8ENCAL4173 


Stage 


12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  . 
12  .. 
12  . 
12  . 
12  . 


P/N 


S/N 


798512 

BENCAL6328 

798512 

BENCAL6602 

798612 

Md6993 

798612 

N42703 

798512 

N42708 

798612 

N57617 

798512 

N67629 

798512 

N80087 

798512 

NSOOftS 

798512 

N98138 

798512 

N99136 

798512 

N99144 

798512 

P53306 

798512 

P76909 

798512 

P76916 

798512 

P77722 

798512 

P78317 

798512 

R 17334 

798512 

R46556 

798512 

R46562 

798512 

R73201 

798512 

R74214 

798512 

S02217 

798612 

S02254 

798612 

S518S3 

798612 

S79675 

798512 

S9453C 

798612 

S94SM 

798512 

594538 

796512 

S94S39 

798612 

S94S69 

798512 

S945  79 

798612 

S9459C 

798612 

894615 

798512 

T19187 

798612 

T19213 

798512 

T19220 

798612 

T 19242 

796512 

T 19277 

798612 

T19292 

798612 

T19314 

798512 

T2863fi 

798512 

T43059 

(b)  For  the  purjwse  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal,  where 
engine  maintenance  entails  separation  of 
pairs  of  major  mating  engine  flanges  or  the 
removal  of  a  disk,  hub.  or  spool  regardless  of 
other  planned  maintenance  except  where  the 
maintenance  performed  is  being  done  in  lieu 
of  performing  the  maintenance  on  wing 

(c)  The  accomplishment  of  the  inspections 
and  repairs  sf>ecified  in  this  AD  must  be 
performed  at  GE  Engine  Services— Dallas, 
LP  .  certificate  number  RA1R445K  of  Dallas, 
Texas.  Operators  wishing  to  use  another 
facility  to  perform  the  required  inspections 
and  repairs  must  apply  for  an  alternative 
method  of  compliance  in  accordance  with 
paragraph  (e)  of  this  AD. 

(d)  Report  the  following  information  on  a 
monthly  basis  to  the  Manager  of  the  Engine 
Certification  Office,  FAA,  12  New  England 
Executive  Park.  Burlington.  MA  01803-5299; 
fax  (781)  238-7199,  Internet: 
Mark.C.Fulmer©faa  dot.gov.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056: 

(1)  S/N  of  engines  inspected  in  accordance 
with  paragraph  (a)  of  this  AD. 
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(2)  S/N  of  engines  found  with  arc  burns 
and  approximate  size  of  the  arc  bum. 

(3)  S/N  of  engines  repaired  in  accordance 
with  paragraph  (a)  of  this  AD. 

(4)  Hours  and  CIS  since  last  shop  visit  and 
total  hours  and  CIS  of  disks  insp>ected  in 
accordance  with  paragraph  (al  of  this  .AD 

(5)  Report  to  the  Manager  of  the  Engine 
Certification  Office,  within  two  business  days 
of  finding  one  of  the  following  conditions  as 
a  result  of  inspecting  a  disk  in  accordance 
with  paragraph  (a)  of  this  AD: 

i'.l  A  crack  depth  of  more  than  5  mils, 
(ii)  More  than  2  tie  rod  holes  with  cracks, 
(iii)  Arc  burn  depth  beyond  9  mils. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  lnsp)ector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspiection  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
May  7,  1998. 
Thomas  A.  Boudreau, 
Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
'FRDor  98-12918  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  97-SW-61-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Systems  Model 
369D,  369E,  369FF.  369H,  MD500N,  and 
MD600N  Helicopters 

AGENCY:  F-  ieral  Aviation 
.•\(lm:nistration,  DOT. 
ACTION:  .Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
McDonnell  Douglas  Helicopter  Systems 
(MDHS)  Model  3b9D,  369E.  369FF, 
369H.  MD500N.  and  MD600N 
helicopters.  This  proposal  would 
require  a  one-time  visual  inspection  of 
certain  input  shaft  coupling  assemblies 
for  pitting.  This  proposal  is  prompted 
by  three  operators'  reports  of 


discovering  pitting  on  the  internal 
spline  teeth.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  spline  teeth  in  the 
input  shaft  couphng  assembly,  loss  of 
drive  to  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 

kiiv  14,  1998, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  iF.\A),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-61- 
AD,  2601  Meacham  Blvd,,  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays 

FOR  FURTHER  INFORMATION  CONTACT:  .Mr. 
Bruce  Conze,  Aerospace  Engineer,  Los 
Angeles  .Aircraft  Certificalion  Office, 
3960  Paramount  Blvd..  Lakewood, 
California.  90712,  telephone  (562)  627- 
.S2R1.  fax  f,Sfi2)627-.'i210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  .\PRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  97-SW-61-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137. 

Dist  ussion 

This  document  proposes  the  adoption 
of  a  new  airworthiness  directive  [AD] 
that  is  applicable  to  MDHS  Model  369D, 
369E.  369FF,  369H,  MD500N,  and 
MD600N  helicopters.  This  proposal 
would  require  a  one-time  visual 
inspection  of  certain  input  shaft 
coupling  assemblies  for  pitting  below 
the  solid  film  lubricant  layer  in  the 
spline  area.  This  proposal  is  prompted 
by  three  operators'  reports  of 
discovering  pitting  on  the  internal 
spline  teeth.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  spline  teeth  in  the 
input  shaft  coupling  assembly,  loss  of 
drive  to  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  MDHS  Model  369D. 
369E,  369FF,  369H,  MD500N,  and 
MD600N  helicopters  of  the  same  type 
design,  the  proposed  AD  would  require 
a  one-time  visual  inspection  of  affected 
input  shaft  coupling  assemblies  for 
pitting  below  the  solid  film  lubricant 
layer  in  the  spline  area. 

The  FAA  estimates  that  82  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  3  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $638  per 
coupling  assembly.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $67,076  if  the  coupling 
assembly  is  replaced  in  all  82 
helicopters. 

The  regulations  proposed  herein , 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  suHicient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
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under  Executive  Order  12866.  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  106lg).  40113,  44701 

139.13    [Am«n<tod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
r«ad  as  follows: 

McDonnell  Douf^las  Helicopter  Systems: 

Docket  No  97-SW-61-AD 

Applicability:  Model  369D.  369E.  369FF, 
369H.  MD500N.  and  MD600N  helicopters, 
witi)  input  shaft  coupling  assemblies.  p>art 
number  (P/N)  369F5133-1.  serial  number  (S/ 
N)  03082»-O126  through  03082^-0207. 
installed  on  main  transmission.  P/N 
369F510O-503.  and  on  overrunning  clutch. 
P/N  369F5450.  certificated  m  any  category 

Not*  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  twen 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modiPied,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD 


Compliance:  Required  within  100  hours 
time-in-service  after  the  effective  date  of  this 
AD.  unless  accomplished  previously. 

To  prevent  failure  of  the  spline  teeth  in 
each  input  shaft  coupling  assembly  (coupling 
assembly),  loss  of  drive  to  the  main  rotor 
system,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Visually  inspect  the  coupling 
assemblies.  P/N  369F5133-1.  installed  on 
main  transmission.  P/N  369F510O-503.  and 
on  overrunnina  clutch.  P/N  369F5450.  for 
pitting  under  the  solid  film  lubricant  in  the 
spline  area  of  the  coupling. 

(b)  If  there  is  pitting  in  the  splines,  replace 
the  coupling  assembly  with  an  airworthy 
coupling  assembly.  P/N  389F5133-1.  that  has 
been  inspected  as  required  by  paragraph  (a) 
of  this  AD. 

Note  2:  Boeing  Service  Bulletin  SB369H- 
240.  SB369E-085,  SB500N-013.  SB369D- 
192,  SB369F-072.  SB600N-003.  dated 
September  26,  1997,  pertains  to  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  conunent  and  then  send 
it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  May  7. 
1998 

EricBries. 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 

IFRD<x:  98-12936  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ANM-05] 

Proposed  Establishment  of  Class  t 
Airspace,  Moses  Lake  WA 

agency:  Federal  AviaUou 
Administration  (FAA),  DOT. 
ACnOM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposal  would  establish 
a  Class  E  surface  area  at  Grant  County 
Airport.  Moses  Lake.  WA.  The  intended 
effect  of  this  action  is  to  provide 
controlled  airspace  between  the  surface 


and  the  en  route  phase  of  flight  when 
the  air  traffic  control  tower  is  closed. 
DATES:  Comments  must  be  received  on 
or  before  June  29.  1998. 
ADDRESSES:  Send  comments  on  the 
propubdi  in  triplicate  to:  Manager. 
Airspace  Branch,  ANM-520.  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-05.  1601  Lind  Avenue  SW. 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  abovf 
FOfl  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520. 6,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-05.  1601  Lind  Avenue  SW. 
Renton,  Washington  98055-4056; 
telephone  number:  (425)  227-2527, 

SUPPLEMES'AB'   INFORMATION; 
ComilHMlts    111  V  itt'li 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit, 
with  those  comments,  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ANM-05."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above,  both  before  and  after  the  closing 
date,  for  comments.  A  report 
sun-.marizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 
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Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520,  1601  Lind 
Avenue  SW.  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisor*-  Circular  .\'o.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Grant 
County  Airport.  Moses  Lake,  WA.  The 
commissioning  of  the  Automated 
Surface  Obser\'ing  system  (.ASOS) 
qualifies  the  Grant  County  Airport  for  a 
Class  E  surface  area.  The  Fi\A 
establishes  Class  E  airspace  where 
necessary  to  contain  aircraft 
transitioning  between  the  terminal  and 
en  route  environments.  This  proposal 
would  allow  controlled  airspace 
between  the  surface  and  en  route 
environment  when  the  air  traffic  control 
tower  is  closed 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  designated  as  a 
surface  area  are  published  in  Paragraph 
6002  of  FAA  Order  7400. 9E  dated 
September  10.  1997.  and  effectiye 
September  16.  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  m  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affisct  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  .Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  EG  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§711     (Amended] 

2.  The  incci.'-poration  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6002     Class  E  airspace  designated 
as  a  surface  area  for  an  airport. 


ANM  W.\  E2  Moses  Lake   WA  (New) 

Grant  County  Airport,  Moses  L^ke,  WA 
(Lat.  47''12'28"N.  long.  119''19'13") 
That  airspace  extending  upward  from  the 
surface  within  a  5.7-mile  radius  of  the  Grant 
County  Airport,  excluding  that  airspace 
within  an  area  bounded  by  a  line  beginning 
at  lat.  47'>11'31"N,  long.  lig'lO'Sg  "W;  to  lat. 
47°09'59"N.  long.  n9°14'55"W;  to  lat 
47''07'34"N.  long.  119''14'55"W;  thence 
counterclockwise  via  a  5.7-mile  radius  of  the 
Grant  County  Airport  to  the  jxjint  of 
beginning.  This  Class  E  airspace  area  is 
effective  during  the  sp»ecific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         *         *         •         • 

Issued  in  Seattle.  Washington,  on  May  5. 
1998. 
!oe  E  Gingles 

Acting  Assistant  Manager.  Air  Traffic 
Division,  Northwest  Mountain  Region. 
(FR  Doc.  98-12998  Filed  5-14-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatior  Adr^i'^is''a'ion 

14  CFR  Par!  -^i 

[Airspace  Docket  Nc   98-AGL-31J 

Proposed  EstaDhshrne'"  of  Class  E 
Airsc>ace.  Wilmington  Ciinton  Field,  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY :  This  notice  proposes  to 
f^tdi i.M;  Class  E  airspace  at  Wilmington 
Clinton  Field,  OH.  A  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(Rwy)  21  has  been  developed  for 
Wilmington  Clinton  Field.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  proposes  to  create 
controlled  airspace  for  Wilmington 
Clinton  Field. 

DATES:  Comments  must  be  received  on 
or  before  July  6, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-31.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  lUinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 
FOR  FURTHER  INFORMATION  CONTACT; 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 

60(1!  >^    •.■*■:'  one  (847)  294-7568. 
SUPPuEMENTARv  INCORMATION: 

Comments  In v ilea 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
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aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  re<:eipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
■"Comments  to  Airspace  Doc:ket  No.  98- 
AGL-31.  "  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NFRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue,  S.W..  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 12A.  which  describes  the  application 
procedure 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Wilmington 
Clinton  Field.  OH.  to  accommodate 
aircraft  executing  the  proposed  GPS 
Rwy  21  SIAP.  Wilmington  Clinton  Field 
by  creating  controlled  airspace  for  the 
airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E  dated  September 
10.  1997.  and  effective  September  16. 
1997.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 


airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A 
CLASS  B,  CLASS  C  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS 
AIRWAYS;  ROUTES  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  206(g).  40103.  40113. 
40120.  E.O   10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1     (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997.  and  effective 
September  16.  1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  OH  35  Wilmington  Clinion  Field.  OH 
(New) 

Wilmington  Clinton  Field.  OH 
(Lat.  Sg-'SO'lO'  N  .  long.  83°5r47".) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Wilmington  Clinton  Field, 


excluding  that  airspace  within  the 
Wilmington.  OH.  Class  E  airspace  area. 

•  ■  •         •  • 

Issued  in  Des  Plaines.  Illinois  on  May  4. 
1998 

Maureen  Woods, 
Manager.  Air  Traffic  Division. 
|FR  Doc.  98-12995  Filed  5-14-98:  8:45  am) 
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DEPARTMENT  Qf"  TRANSPORTATION 

Federa'  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dockb!  No   98-AGu   26] 

Proposed  Modification  of  Class  E 
Airspace    Faribault.  MN 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  Faribault,  MN. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  30 
has  been  developed  for  Faribault 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  would  increase  the  radius  of 
the  existing  controlled  airspace  for 
Faribault  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  July  6,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-26.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  Airspace  Branch. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm.  A\t  Traffic  Division, 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Admiration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois  60018. 
telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comment  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views. 

or  arguments  are  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above,  commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 

Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591 , 
or  by  calling  (202)  2R7-3484 
Communications  must  identifs'  the 
notice  number  of  this  NPRM  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modif> 
Class  £  airspace  at  Faribault.  MN,  the 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  30  SIAP  at  Faribault 
Municipal  Airport  by  increasing  the 
radius  of  the  existing  controlled  for  the 
airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 


approaches,  the  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E  dated  September 
10,  1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatop,"  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  m  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  a*?  foll^'\^'';■ 

PART  71— DESIGNATION  OF  CLASS  A 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§  71  1     [Aniended] 

2.  the  incorporation  by  reference  in  14 

CFR  71.1  of  the  Federal  Aviation 
.administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 


Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E  Faribault.  MN  [Revised] 

Faribault  .Municipal  Airport.  MN 
(Lat  44''19'29"  N.  long.  93''18'39"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Faribaut  Municipal  airport  and 
within  1.1  miles  each  side  of  the  200°  t)earing 
from  the  Faribaut  Municipal  airport, 
extending  from  the  6.6-mile  radius  to  7.8 
miles  southwest  of  the  airport,  excluding  that 
airspace  within  the  Owatonna,  MN,  Class  E 
airspace  area. 
«         *         *         *         • 

Issued  in  Des  Plaines,  Illinois  on  May  4. 
1998. 
Maureen  Woods. 

Manager,  Air  Traffic  Division. 

[FR  Doc.  98-12994  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  traNSPOPTA-^CN 
Federal  Aviation  Ad'^:"is:'-ation 

14  CFR  Part  71 

[Airspace  Docke'  No  9?^AEA-07] 

Proposed  Amendmeni  i~  Ciass  E 
Airspace,  Farmvtile,  VA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SJMMARY:  This  notice  proposes  to 
a;;  p;u:  ;he  Class  E  airspace  area  at 
Farmville,  VA.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Fannville 
Municipal  Airport  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
orhpfnrp  June  15,  1998. 
ADDRESSES:  Send  Comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
98-AEA-07,  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 


1998 /Pro; 


F.A.A.  Eastern  Region.  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Famaica.  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Francis  I'  |ordan.  Jr..  Airspace 
Specialist.  Airspace  Branch.  AEA-520 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F   Kennedy  International 
Airport.  Jamaica.  New  York  11430; 
telephone:  (718)  .=i53-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposal  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identifv  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-07."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7.  F.A.A. 
Eastern  Region,  Federal  Building  #111. 
John  F.  Kennedy  International  Airport. 
Jamaica.  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No  1 1-2A.  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amended  the  Class  E  airspace  area  at 
Farmville.  VA.  GPS  RWY  21  SIAP  has 
been  developed  for  the  Farmville 
Municipal  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  ACL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  at  the  airport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E. 
datea  September  10.  1997.  and  effective 
September  16.  1997.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseouently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (11 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 

f)roposes  to  amend  14  CFR  Part  71  as 
ollows: 

PART  71— (AMENDED] 

I.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority;  49  U  S.C  106(g).  40103.  40113. 
40120;  E  O  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp  .  p  389 

171.1     [Amend«d] 

■2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E.  dated 
September  10.  1997,  and  effective 
September  16.  1997,  is  proposed  to  be 
amended  as  follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  VA  E5  Farmville,  VA  (Revised] 

Farmville  Municipal  Airport.  VA 

(lat.  iTlVZl"  N..  long.  78"'2619"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  10-mile  radius 

of  Farmville  Municipal  Airport 

•  •  *  *  * 

Issued  in  Jamaica.  New  York,  on  May  6, 
1998. 
Franklin  D.  Hatfield. 

Manager.  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  98-12982  Filed  5-14-98;  8:45  am) 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Fooc  :)'-d  D'uq  Adrninistration 

21  CFR  Pan  101 
[Docket  No   97N^524j 

;^  N  iv '  :    A  A  -1  3 

f  jod  Labeling    Warning  and  Notice 
Statements    Labeling  o?  J^ice 
Products    Correction 

AofcNCt.  rijiju  diiJ  Drug  Administration, 

HHS 

ACTION:  Proposed  rule;  correction. 

SuMMA"'   The  Food  and  Drug 
Auiimnstration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  April  24.  1998  (63 
FR  20486).  The  document  would  require 
warning  statements  on  packaged  fruit 
and  vegetable  juice  products  that  have 
not  been  processed  to  destroy 
pathogenic  microorganisms  that  may  be 
present.  The  document  was  published 
with  some  errors.  This  document 
corrects  those  errors: 
DATES:  Submit  written  comments  by 
May  26.  1998. 

FOR  FUc-^fn   N;P?RMATiON  CONTACT: 
GeraliJ...^  ,•.    ,....;. .  ^cUer  lor  Food 
Safety  and  Applied  Nutrition  (HFS- 
158).  Food  and  Drug  Administration. 
200  C  St.  SVV.,  Washington.  DC  20204. 
202-205-5099. 

SUPPLEMf  N'AflV  INFORMATION:  In  FR  Doc. 
98-r.  n Ming  on  page  20486  in 

the  Fci!>r,(!  kr.  ster  of  Friday.  April  24. 
1998,  tilt-  iuiiuwing  corrections  are 
made: 

1.  On  page  20489,  in  the  third 
column,  in  the  third  full  paragraph,  in 
line  three,  "that"  should  read  "which". 

2.  On  page  20490.  in  the  third 
column,  in  the  first  paragraph,  in  line 
three,  "that"  should  read  "which". 
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§  101.17     [Corrected] 

3  On  ]•a^^'  20493.  m  ^  liil. 17(g)(2).  in 
the  first  column,  in  the  third  line, 
"(g)(7)"  should  read  "(g)(6)". 

Dated:  May  7.  1998 
\%  lili.irn  K    Hubbard 
Associate  Lommissioner  for  Policy 
Coordination. 
(FR  Doc.  98-12899  Filed  5-14-98;  8:45  am) 

BSLUNG  COD€  418C-01   »■ 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Aiconoi    Tobacco  and 
Firearms 

27  CFR  Pari  4 
[Notice  No.  861] 
RIN1512-AB70 

Net  Contents  Slaiernen;  on  Wine 
uabPis  ;f^5R-C54P, 

A  ,ENCY:  Bureau  of  Alcohol,  Tobacco 

....^  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Based  on  a  petition  it  has 
received,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
proposing  to  amend  the  regulations  to 
provide  that  the  net  contents  statement 
for  wine  in  containers  of  less  than  1  liter 
may  be  expressed  on  the  label  in 
centiliters  (cl)  as  an  alternative  to 
milliliters  (ml).  ATF  believes  that  the 
proposed  regulations  provide  industry 
members  with  greater  flexibility  in 
labeling  their  wines,  while  ensuring  the 
consumer  is  adequately  informed  as  to 
the  net  contents  of  the  product. 

The  proposed  amendments  are  part  of 
the  Administration's  efforts  to  reinvent 
government  by  reducing  regulatory 
burdens  and  streamlining  requirements. 
DA^ES   Written  comments  must  be 
>■  •    ,     i  on  or  before  August  13,  1998. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division;  Bureau  of 
Alcohol.  Tobacco  and  Firearms;  P.O. 
Box  50221:  Washington,  DC  20091- 
0221;  ATTN:  Notice  No.  . 
COP  PUBTHER  INFORMATION  CONTACT: 
;;::,>-s;    t  ,■  :;.-;:,.;   kec,. .  :Ouns  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington.  DC  20226  (202- 
927-8230). 
SUPPLEMENTARY  INFORMATION; 

Hiukground 

section  105(e)  of  thH  Federal  Alcohol 
Administration  Act  IFA.X  .-\ct),  27 
U.S.C.  205(e),  vests  bna  ■  uithority  in 
the  Director  of  ATF  ^i  .  ;:.t  delegate  of 


the  Ser.retarv  of  the  Treasury,  to 
prescribe  regulations  intended  to 
prevent  deception  of  the  consumer  and 
to  provide  the  consumer  with  adequate 
information  as  to,  among  other  things, 
the  net  contents  of  the  product. 
Regulations  which  implement  the 
provisions  of  section  105(e),  as  they 
relate  to  wine,  are  set  forth  in  title  27, 
Code  of  Federal  Regulations  (CFR),  part 
4. 

Section  4.32(b)  provides,  in  part,  that 
a  statement  of  net  contents  must  appear 
on  the  label  of  all  containers  of  wine  in 
accordance  with  §4.37.  Section  4.37 
provides  that  the  net  contents  of  wine 
for  which  a  metric  standard  of  fill  is 
prescribed  must  be  stated  on  the  label 
in  the  same  manner  and  form  as  set 
forth  in  the  standard  of  fill.  The 
authorized  metric  standards  of  fill  for 
American  and  imported  wine,  for  sale  in 
interstate  commerce  within  the  United 
States,  are  set  forth  in  §4.73  as  follows: 

3  liters 

1.5  liters 

1  liter 

750  milliliters 

500  milliliters 

375  milliliters 

187  milliliters 

100  miUiliters 

50  milliliters 

As  provided  in  §  4.37(a),  the  net 

contents  of  wine  for  which  no  standard 

of  fill  is  prescribed,  e.g..  sake,  must  be 

stated  in  liters  and  in  decimal  portions 

of  a  liter  for  quantities  larger  than  one 

liter,  and  in  milliliters  for  quantities  of 

less  than  one  liter. 

Pursuant  to  §  4.32(b)(2),  if  the  net 
contents  of  the  wine  is  an  authorized 
standard  of  fill,  e.g.,  750  milliliters,  the 
net  contents  statement  may  appear  on 
any  label  affixed  to  the  container.  If  the 
net  contents  is  a  standard  of  fill  other 
than  an  authorized  standard  of  fill,  e.g., 
720  milliliters,  the  net  contents 
statement  must  appear  on  a  label  affixed 
to  the  front  of  the  container. 

Since  the  regulations  show  "ml"  as  an 
abbreviation  for  milliHter  (§  4.37(a)(2)). 
that  abbreviation  may  be  used  in  lieu  of 
milliliter,  where  required.  ATF's  policy 
is  that  the  word  liter  may  be  abbreviated 
as  "L"  or  "1"  (under  certain 
circumstances),  or  it  may  appear  in  a 
shortened  form  such  as  "Lt,"  provided 
such  shortened  form  is  not  likely  to 
mislead  or  confuse  the  consumer. 

Finally,  §  4.37  provides  that  the  net 
contents  need  not  be  stated  on  the  label 
if  it  is  legibly  biuwr   etched, 
sandblasted,  marked  b\  underglaze 
coloring,  or  othe^\^■lse  permanently 
marked  by  anv  method  approved  by  the 
Director  on  the  side,  front,  or  back  of  the 
container  in  an  unobscured  location. 


Discussion 

M'tric  standards  of  fill  for  wine  were 
first  prescribed  in  Treasury  Decision 
(T.D.)  ATF-12  (39  FR  45216,  December 
31,  1974;  corrected  at  40  FR  1240. 
January  7, 1975),  and  became  mandatory 
on  January  1,  1979.  In  order  to  avoid 
confusion  among  consumers,  the  final 
rule  required  metric  net  contents  to  be 
expressed  in  liters  and  decimal  portions 
thereof  for  quantities  larger  than  one 
liter  (e.g.,  1.5  liters)  and  in  milliliters  for 
quantities  of  less  than  one  liter  (e.g.,  750 
milliliters).  ATF  noted  in  the  preamble 
of  the  final  rule  that  statements  of  net 
contents  in  liters  or  milliliters  would 
standardize  the  manner  by  which  metric 
net  contents  are  to  be  stated  while  also 
reflecting  the  degree  of  accuracy 
necessary  to  measure  the  content  of 
wrine  bottles.  ATF's  decision  to  express 
the  net  contents  in  milliliters  for  wine 
in  containers  of  less  than  one  liter  was 
based,  in  part,  on  testimony  presented  at 
the  hearing  which  preceded  T.D.  ATF- 
12.  A  representative  testifying  on  behalf 
of  the  American  National  Metric 
Council  made  the  following  comments: 

For  everyday  use  the  Metric  Practice 
Committee  of  the  American  National  Metric 
Council  recommends  milliliter — ml — as  the 
only  submultiple  of  liter.  -  .  .  The  important 
thing  is  to  avoid  the  confusion  of  an 
excessive  variety  of  submultiples.  which  may 
cause  errors  in  communication.  These  other 
submultiples.  which  have  been  used  in 
various  parts  of  the  world,  would  be  a 
deciliter — dl,  a  centiliter — cl.  For  American 
usage,  however,  we  are  recommending  only 
milliliter — ml. 

Containers  for  wine  may  bear 
statements  of  net  contents  in  addition  to 
the  required  metric  net  contents 
statement  provided  such  optional 
statements  represent  an  equivalent 
volume  and  are  not  in  any  way 
misleading  to  the  consumer.  For 
example,  if  the  label  on  a  wine 
container  shows  the  net  contents  in 
accordance  with  §  4.73  as  "750  ml,"  an 
additional  statement  such  as  "75  cl," 
".75  L,"  "25.4  n.  oz.,"  etc..  may  appear 
elsewhere  on  the  container  provided  its 
appearance  is  not  in  a  manner  which  is 
misleading  to  the  consumer. 

Petition 

ATF  recently  received  a  petition,  filed 
by  Banfi  Vintners  (Banfi)  of  Old 
Brookville.  New  York,  requesting  an 
amendment  of  the  regulations 
concerning  the  net  contents  statement 
on  labels  of  wine.  Specifically,  the 
petitioner  has  asked  that  the  regulations 
be  amended  to  provide  that  the  net 
contents  for  wine  bottled  in  a  750 
milliHter  (750  ml)  standard  of  fill  be 
expressed  in  centiliters,  as  "75  cl,"  as  an 
alternative  to  "750  ml."  Banfi  states  that 
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75  centiliters  is  a  universally  rwcogiu^ml 
measurement  equivalent  to  750 
milliliters  in  the  metric  system. 
Furthermore,  authorizing  this 
alternative  net  contents  statement  on 
wine  labels  "would  simplify  current 
regulations  and  allow  for  an  easier  flow 
of  wines  among  Europe,  the  world 
markets  and  the  United  States."  In  that 
regard,  the  European  Union  (EU) 
requires  a  statement  of  nominal  volume 
(net  contents)  on  labels  of  wine  sold  in 
EU  countries.  Pursuant  to  European 
Council  Directive,  the  nominal  volume 
must  be  stated  in  liters,  centiliters  or 
milliliters.  See  Council  Regulation  (EEC) 
No.  2392/89  of  July  24.  1989  (Title  I. 
Chapter  1.  Section  Al.  Article  2(l)(b); 
Title  I.  Chapter  II.  Section  A.  Article 
25(l)(b));  Council  Directive  75/106/EEC 
of  December  19.  1974. 

Proposed  Regulatory  Amendments 

For  many  years  ATF  has  permitted 
additional  statements  of  net  contents  to 
appear  on  wine  labels  along  with  the 
required  net  contents  statement, 
provided  such  optional  statements 
represent  an  equivalent  volume.  In 
reviewing  numerous  certificates  of  label 
approval  the  Bureau  finds  that  an 
optional  statement  of  net  contents 
frequently  appears  on  labels  of  imported 
wine.  This  is  most  likely  due  to  the  fact 
that,  as  mentioned,  under  EU 
regulations  the  net  contents  of  wine  may 
be  stated  in  milliliters,  centiliters,  or 
liters.  An  optional  statement  usually 
appears  on  labels  of  wine  bottled  in  a 
750  milliliter  size  container  (a  popular 
size  among  consumers)  and  was  often 
expressed  in  centiliters,  as  "75  cl."  To 
a  much  lesser  extent,  the  optional 
statement  was  expressed  in  decimal 
portions  of  a  liter,  e.g..  "0.75  L"  ("0,75 

L"). 

Optional  statements  of  net  contents 
expressed  in  centiliters  also  appeared 
on  labels  of  imported  wine  bottled  in 
other  authorized  standards  of  fill.  For 
example,  on  containers  of  wine  bottled 
in  a  500  milliliter  standard  of  fill  the 
required  and  optional  net  contents 
statements  appeared  as  "500  ml"  and 
"50  cl, "  respectively.  In  the  case  of  wine 
bottled  in  a  375  milliliter  container  (373 
ml),  the  additional  net  contents 
statement  was  expressed  as  "37.5  cl." 
Thus,  ATF  believes  that  consumers  are 
accustomed  to  seeing  the  net  contents  of 
wine  expressed  in  centiliters. 

The  Bureau  also  observed  that  in 
many  instances  the  required  and 
optional  net  contents  statements 
appeared  on  the  same  side  of  the 
container  and.  in  some  cases,  in  direct 
conjunction  with  each  other,  e.g..  "750 
ml/75  cl. "  "375  ml/37.5  cl."  etc.  As 
such.  ATF  believes  that  consumers 


recognize  that  the  required  net  contents 
statement,  expressed  in  milliliters,  and 
the  optional  net  contents  statement, 
expressed  in  centiliters,  represent  an 
equivalent  amount  in  the  metric  system. 

Accordingly.  ATF  is  proposing  to 
amend  the  regulations  to  provide  that 
the  net  contents  statement  for  wine  in 
containers  of  less  than  1  liter  shall  be 
expressed  in  either  milliUters  (ml)  or 
centiliters  (cl).  or  both.  The  proposed 
amendment  applies  to  the  net  contents 
of  wine  for  which  a  standard  of  fill  is 
prescribed  in  §  4.73,  i.e.,  750  ml,  500  ml. 
375  ml.  etc..  as  well  as  to  the  net 
contents  of  wine  for  which  no  standard 
of  fill  is  prescribed,  e.g.,  730  ml  (73  cl). 

ATF  is  soliciting  comments  on  this 
proposed  amendment  to  the  regulations. 
ATF  is  also  soliciting  comments  on  the 
following: 

1.  Whether  the  regulations  should  be 
amended  in  accordance  with  the 
petitioner's  specific  request  to  allow  the 
net  contents  statement  to  be  expressed 
in  centiliters  only  on  wine  bottled  in  a 
750  milliliter  standard  of  fill; 

2.  Whether  the  regulations  should  be 
amended  to  authorize  the  net  contents 
statement  for  wine  in  containers  of  less 
than  1  liter  to  be  expressed  in 
milliliters,  centiliters,  or  decimal 
portions  of  liter.  For  example,  in  the 
case  of  wine  bottled  in  a  750  milliliter 
standard  of  fill  the  net  contents  may  be 
stated  on  the  label  as  "750  ml."  "75  cl." 
or  ".75  L."  ;  or 

3.  Whether  the  regulations  should  be 
amended  to  be  consistent  with  EU 
regulations,  i.e..  regardless  of  the 
container  size,  the  net  contents  of  wine 
shall  be  expressed  in  liters,  milliliters, 
or  centiliters. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  by  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  is  liberalizing  in 
nature  in  that  wine  producers  will  have 
greater  choices  in  labeling  their 
products.  Accordingly,  a  regulatory 
fiexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  its  implementing  regulations.  5  CFR 
Part  1320,  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  no  new 
requirement  to  collect  information  is 


proposed.  Section  4.37  (previously 
approved  under  OMB  control  number 
1512-0482)  is  being  amended  to  allow 
producers  to  state  the  net  contents  of 
their  products  in  centiliters  as  an 
alternative  totnilliliters  for  wine  in 
containers  of  less  than  1  liter.  The 
proposed  amendments  are  liberalizing 
in  nature,  are  not  substantive,  and  do 
not  impose  any  additional  burden  on 
the  industry. 

Fublii    I'.irtu  ip.itiici 

ATF  requests  comments  on  the 
proposed  regulations  from  all  interested 
persons.  Comments  received  on  or 
before  the  closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  is  necessary. 

I  >is<  iiisure 

Copies  of  the  petition,  this  notice,  and 
the  written  comments  will  be  available 
for  public  inspection  during  normal 
business  hours  at:  ATF  Public  Reading 
Room,  Room  6480,  650  Massachusetts 
.^vpnlIe.  NW  .  Washington,  DC. 

Dr.dtiiii;  liitoniiatiim 

The  author  of  this  document  is  James 
P.  Ficaretta.  Regulations  Division. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms 

I. is!  ()!  Suh|f>i.t8  in  27  ti  K  Part  4 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling.  Packaging  and  containers,  and 
Wine. 


:;ii)n!i    ,)r 


Issii.ince 


Accordingly,  ATF  is  proposing  to 
amend  Part  4  in  Title  27  of  the  Code  of 
Federal  Regulations  as  follows: 
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PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1  I.^ie  authority  citation 
for  27  CFK  F'  ir'  4  continues  to  read  as 
follows 

.AuthoriU    27  U  S.C.  205. 

Paragraph  2.  Section  4.37  is  amended 
by  revising  paragraphs  (a)(2),  (b)(1),  and 
(b)(2)  to  read  as  follows: 

§4.37    Net  contents. 

(a)*  •    • 

(2)  If  less  than  one  liter,  net  contents 
shall  be  stated  in  milliliters  (ml)  or 
centiliters  (cl),  or  both. 

(b)*   *   • 

(1)  For  the  metric  standards  of  fill:  3 
Uters  (101  n.  oz.);  1.5  liters  (50.7  fl.  oz.); 
1  liter  (33.8  fl.  oz.);  750  ml  or  75  cl  (25.4 
n.  oz.);  500  ml  or  50  cl  (16.9  fl.  oz.);  375 
ml  or  37.5  cl  (12.7  fl.  oz.);  187  ml  or  18.7 
cl  (6.3  n.  oz.);  100  ml  or  10  cl  (3.4  fl. 
oz.);  and  50  ml  or  5  cl  (1.7  fi.  oz.). 

(2)  Equivalent  volumes  of  less  than 
100  fluid  ounces  shall  be  stated  in  fluid 
ounces  only,  accurate  to  the  nearest  one- 
tenth  of  a  fluid  ounce;  for  example,  700 
ml  or70cl  (23.7  fl.  oz.). 

•         •         «         *         * 

Paragraph  3.  Section  4.38  is  amended 

by  rt- .  ;s.:,)i  the  first  sentence  in 
paragraphs  (b)(1)  and  (b)(2)  to  read  as 

§4.38     General  requirements 

(a)*    •    ■ 

(b)  Size  of  type.  ( 1 )  Containers  bf  more 
than  187  milliliters  (18.7  centiliters). 

•      *      * 

(2)  Containers  of  187  milliliters  (18.7 
centiliters)  or  less.  *   *   • 


§4  71     [Amended] 

Paragraph  4.  Section  4.71(a)(3)  is 
amended  by  adding  "(18.7  centiliters)" 
after  "187  milliliters". 

Paragraph  5.  Section  4.73(a)  is 
iTvised  to  read  as  follows: 

§4  73     Metric  standards  of  (ill. 

(a)  Authorized  standards  of  fill.  The 
standards  of  fill  for  wine  are  the 
following: 

3  liters 

1.5  liters 

1  liter 

750  milliliters  (or 

75  centiliters) 

500  milliliters  (or 

50  centiliters) 

375  milliliters  (or  37.5  centiliters) 

187  milliliters  (or 

18.7  centiliters) 

100  milliliters  (or  10 

centiliters) 

50  milliliters  (or  5 


centiliters) 
***** 

Signed:  March  17. 1998. 
John  W.  Magaw, 
Director 

Approved:  April  20, 1998. 
John  P.  Simpso. 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement!. 
(PR  Doc.  98-13017  Filed  5-14-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD 11 -98-0031 
RIN  2115-AA97 

Security  Zone;  San  Diego  Bay 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
modify  and  expand  the  geographical 
boundaries  of  the  permanent  security 
zone  codified  at  33  CFR  165.1105  as 
follows:  on  the  waters  along  the 
northern  shoreline  of  Naval  Air  Station 
North  Island,  the  area  enclosed  by  the 
following  points:  Beginning  at  a  point 
located  at  32°42'53.0"  N,  117''11'45.0" 
W,  thence  running  northerly  to  a  point 
located  at  32''42'55.5"  N,  117''11'45.0" 
W,  thence  running  easterly  to  a  point 
located  at  32''42'55.0"  N.  117''11'30.5" 
W,  thence  running  southeasterly  to  a 
point  located  at  32''42'50.5"  N, 
117''11'26.0"  W,  thence  running 
northeasterly  to  a  point  located  at 
32°42'52.0"  N,  117''11'24.5"  W,  thence 
running  southeasterly  to  a  point  located 
at  32''42'43.5"  N,  117''11'13.0"  W. 
thence  running  southerly  to  a  point 
located  at  32°42'30.5"  N,  117''11'18.0" 
W.  thence  running  southeasterly  to  a 
point  located  at  32°42'21.0"  N, 
117°10'48.0  "  W,  thence  running 
southerly  to  a  point  located  at 
32°42'13.0"  N,  117''10'51.0"  W,  thence 
running  generally  northwesterly  along 
the  shoreline  of  Naval  Air  Station  North 
Island  to  the  place  of  beginning.  The 
perimeter  of  the  security  zone  will 
continue  to  be  marked  and  patrolled  by 
United  States  Navy  security  patrol 
boats. 

There  were  previously  only  two 
aircraft  carriers  homeported  at  Naval  Air 
Station  North  Island;  however,  a  third 
aircraft  carrier  has  recently  been 
designated  to  homeport  at  Naval  Air 
Station  North  Island.  The  modification 
and  expansion  of  this  security  zone  is 
needed  to  accommodate  the 


homeporting  ot  this  third  aircraft  carrier 
at  Naval  Air  Station  North  Island.  Entry 
into,  transit  through,  or  anchoring 
within  this  security  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

DATES:  Comments  must  be  received  on 
or  before  July  14. 1998. 
ADDRESSES:  Comments  may  be  mailed  to 
^.  .M.Lriael  A.  Arguelles.  Coast  Guard 
Marine  Safety  Office.  2716  North  Harbor 
Drive.  San  Diego.  CA,  92101-1064,  (619) 
683-6484.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address.  Normal  office 
hours  are  between  7  a.m.  and  4  p.m., 
Monday  through  Friday,  except  federal 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  ad  '"►'-s 

FOR  FURTHER  INFORMATION  CON"  AC"': 
Lieutenant  Mike  Arguelles,  USCG.  c/o 
U.S.  Coast  Guard  Captain  of  the  Port, 
2716  N.  Harbor  Drive.  San  Diego.  CA 
92101-1064.  (619)  683-6484. 
SUPPIEMENTARV  iMPOPMA-^'ON- 

Request  !ur  CummenU 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
any  other  materials  to  the  address  listed 
under  addresses  m  this  preamble. 
Persoiii  s_i;;.  ...  .g  comments  should 
include  their  names  and  addresses, 
identify  the  docket  number  for  this 
rulemaking  (CGDl  1-98-003),  the 
specific  section  of  the  proposal  to  which 
their  comments  apply,  and  give  reasons 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  materials  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period 
and  may  change  this  proposal  in  view 
of  the  comments. 

No  public  hearing  is  planned,  but  one 
may  he  held  if  written  requests  for  a 
hearing  are  received  and  it  is 
determined  that  the  opportunity  to 
make  oral  presentations  will  aid  in  the 
rulemaking  process.  Persons  may 
request  a  public  hearing  by  wTiting  to 
the  address  listed  above  in  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 
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Background  and  PurpoM 

This  modification  of  33  CFR  165.1105 
is  bein^  proposed  to  accommodate  the 
homeportinj^  of  a  new  airt:raft  carrier  at 
Naval  Air  Station  North  Island  There 
were  previously  only  two  aircraft 
carriers  homeported  at  Naval  Air  Station 
North  Island,  however,  a  third  aircraft 
carrier  has  recently  been  designated  to 
homeport  at  Naval  Air  Station  North 
Island.  The  modification  and  expansion 
of  this  security  zone  is  needed  to 
accommodate  the  homeporting  of  this 
third  aircraft  carrier  at  Naval  Air  Station 
North  Island. 

The  modification  and  expansion  of 
this  security  zone  will  prevent 
recreational  and  commercial  craft  from 
interfering  with  military  operations 
involving  all  naval  vessels  homeported 
at  Naval  Air  Station  North  Island,  and 
it  will  protect  transiting  recreational  and 
commercial  vessels,  and  their  respective 
craws,  from  the  navigational  hazards 
posed  by  such  military  operations.  Entry 
into,  transit  through,  or  anchoring 
within  this  security  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  l)enefits  under  section  6(a)(3)  of  that 
Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary  This 
proposal  will  have  minimal  additional 
impact  on  vessel  traffic  because  it  is 
only  a  slight  modification  and 
expansion  of  the  existing  security  zone 
codified  at  33  CFR  165.1105. 

Small  Entities 

Under  5  U.S.C.  601  et  seq..  the  Coast 
Guard  must  consider  whether  this 
proposal  would  have  significant  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as    small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). The  Coast  Guard  expects 
the  economic  impact  of  the  proposal  to 
be  minimal  on  all  entities.  Because  it 


expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposed  regulation  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
use.  3501  etseq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  regulation  under  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  Figure  2-1. 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1C.  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
will  be  available  for  inspection  and 
copying  in  the  docket  to  be  maintained 
at  the  address  listed  in  ADDRESSES 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  subpart 
F  of  part  165  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

1.  The  authority  citation  for  33  CFR 
part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231.  50  U  S.C  191; 
33  CFR  1.05-Ug]  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  In  §  165.1105  paragraph  (a),  is 
revised  to  read  as  follows: 

§  165.1105    Security  Zone:  San  Diego  Bay, 
CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  on  the  waters  along  the 
northern  shoreline  of  Naval  Air  Station 
North  Island,  the  area  enclosed  by  the 
following  points:  beginning  at  a  point 
located  at  32*'42'53.0"N.  117ni'45.0"W 
thence  running  northerly  to  a  point 
located  at  32''42'55.5"N.  117''11'45.0"W 
thence  running  easterly  to  a  point 
located  at  32''42'55.0"N;  117<'11'30.5"W 


thence  running  southeasterly  to  a  point 
located  at  32°42'50.5"N,  117»11'26.0"W 
thence  running  northeasterly  to  a  point 
located  at  32''42'52.0"N;  117»11'24.5"W 
thence  running  southeasterly  to  a  point 
located  at  32"'42'43.5"N;  117''11'13.0"W 
thence  running  southerly  to  a  point 
located  at  32''42'30.5"N;'ll7"'ll'18.0"VV 
thence  running  southeasterly  to  a  point 
located  at  32''42'21.0"N:  117''10'48.0"W 
thence  running  southerly  to  a  point 
located  at  32'42'13.0"N:  117''10'51.0"W 
thence  running  generally  northwesterly 
along  the  shoreline  of  naval  Air  Station 
North  Island  to  the  place  of  beginning. 
•         *         •         *         • 

Dated:  April  20.  1998. 
I.  C  Card, 

ViceAdmiml.  U.S.  Coast  Guard.  Commander. 
Eleventh  Coast  Guard  District 
jFR  Doc.  98-13016  Filed  5-14-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

4C  CFR  Pans  1-11  and  142 
[FRL-6014-2] 

National  Primary  DnnKing  Water 
Regulations    Consumer  Confidence 
Reports 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  data  availability; 
rraupst  for  comments. 

Summary:  In  February  1998,  EPA 
proposed  the  Consumer  Confidence 
Report  rule  (62  FR  7606,  Feb.  13,  1998). 
To  test  certain  language  that  this  rule 
would  mandate,  EPA  convened  focus 
group  sessions.  These  groups  of 
consumers  provided  comments  on 
proposed  definitions  of  regulatory  terms 
and  health  effects  language,  as  well  as 
general  comments  on  the  consumer 
confidence  reports.  EPA  will  consider 
the  input  of  the  focus  groups  when 
making  decisions  regarding  the  final 
rule.  The  report  of  the  focus  group 
moderator,  transcripts  of  the  sessions, 
and  supporting  documents  are  available 
for  review.  EPA  requests  comments  on 
the  results  of  the  focus  group  study. 
DATES:  Comments  must  be  post-marked 
bv  midnight  lune  15.  1998. 
ADDRESSES:  Send  written  comments  to 
CCK  Docket  Clerk  (W-97-18);  Water 
Docket  {MC-4101);  U.S.  Environmental 
Protection  Agency;  401  M  Street.  SW; 
Washington.  DC  20460.  Submit 
electronic  comments  to  ow- 
docket@epamail.epa.gov. 

Please  submit  an  original  and  three 
copies  of  your  comments  and  enclosures 
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(including  references).  Electronic 
comments  must  be  submitted  as  a  Word 
Perfect  5.1  or  6.1  file,  or  as  an  ASCII  file 
avoiding  the  use  of  special  characters. 
Comments  will  also  be  accepted  on 
disks  in  WordPerfect  5.1  or  6.1,  or  ASCII 
file  format.  Electronic  comments  on  this 
Notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  include  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted 

FOR  FURTHER  INFORMATION  CONTACT;   I  •  • 
Safe  Drinking  Water  Hotline  (800-426- 
4791)  for  general  information  about  the 
proposed  rule.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  Federal  holidays,  from  9  a.m. 
to  5:30  p.m.  Eastern  Time.  For  technical 
inquiries,  contact  Frangoise  M.  Brasier 
(202-260-5668)  or  Rob  Allison  (202- 
260-9836) 

SUPPLEMENTARY  INFORMATION:  The 
Consumer  Confident. e  Report  rule 
would  require  coniniunitv  uater 
systems  to  mail  to  each  of  their 
customers  an  annual  report  on  local 
drinking  water  quality  The  report 
would  include  such  information  as  the 
source  of  local  drinkiniJ  water,  the  le\els 
of  any  contaminants  detected  in  v^ater 
delivered  to  consumers,  violations  of 
drinking  water  regulations,  and  other 
information  about  local  water  quality 
The  proposed  rule  sets  few 
requirements  for  the  format  of  the 
reports,  thereby  allowing  water 
suppliers  to  tailor  their  reports  around 
the  information  that  they  must  present. 

EPA  proposed  several  brief 
definitions  of  regulatory  terms  (e.g., 
"maximum  contaminant  level")  that 
systems  would  have  to  include  in  their 
reports.  EPA  also  proposed  brief  health 
effects  language  for  each  regulated 
contaminant   Water  systems  would  have 
to  include  this  language  m  their  reports 
whenever  they  detected  a  regulated 
contaminant  in  excess  of  its  legal  limit. 
In  the  proposal  s  preamble.  EP.A. 
discussed  options  for  both  sets  of 
language  and  requested  comment  on 
which  language  would  be  most  useful  to 
consumers. 

Availability  of  Data. 

The  data  to  which  this  Notice  refers 
is  available  for  inspection  from  9  to  4 
p.m.  (Eastern  Time).  Monday  through 
Friday,  excluding  legal  holidays,  at  the 
Water  Docket,  U.S.  EPA  Headquarters, 
401  M  St  .  SW.  East  Tower  Basement, 
Washington.  DC  20460  Please  call  202- 
260-3027  to  schedule  an  appointment 
and  refer  to  W-97-18.  The  Focus  Group 
Report  is  also  available  on  the  Internet 


at  www.epa.go\ .  safewater/ccr/ 
focus.html. 

Regulated  persons.  Potentially 
regulated  persons  are  community  water 
systems. 

Category  Example  ot  regulated  entities 


PuDlidy- 

Mjnicioaiities;  County  Gov- 

owned 

ernments;  Water  districts; 

CWSs. 

Water  and  Sewer  Authon- 

ties 

Pnvately- 

Pnvate  water  utilities;  home- 

owned 

owne's  associations. 

CWSs. 

Anallary 

Persons  who  deliver  dnnking 

CWSs. 

water  as  an  adjunct  to 

their  primary  Business  (e.g. 

trailer  parks,  retirement 

homes) 

Dated:  Mav  8.  1998. 
Rot)en  Perciasepe. 
Assistant  Administrator 
|FR  Dfw:  Q«-i  ^025  Filed  5-14-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[CO  Docket  No.  98-66,  RM-9101    FCC  98- 
72] 

Performance  Measurements  and 
Reporting  Requirements  for 
Operations  Support  Systems, 
Interconnection,  and  Operator 
Services  and  Directory  Assistance 

agency:  Federal  Communications 

Commission 

action:  Proposed  rule. 

SUMMARY:  The  Commission  is  issuing 
this  Notice  of  Proposed  Rulemaking 
seeking  comment  on  various  proposed 
performance  measurements  and 
reporting  requirements  relating  to 
incumbent  carriers'  operations  support 
systems  (OSS)  The  performance 
measurements  and  reporting 
requirements  proposed  in  the  NPRM 
will  complement  existing  state 
proceedings  and  efforts  by  carriers, 
independent  of  regulatory  requirements, 
to  incorporate  performance 
measurements  into  their 
interconnection  agreements 
DATES:  Comments  are  due  on  or  before 
June  1,  1998  and  Reply  Comments  are 
due  on  or  before  June  22,  1998.  Written 
comments  by  the  public  on  the 
proposed  information  collections  are 
due  June  1.  1998.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  inforn\ation  coHections  on  or 
before  July  14,  1998 


ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  1919  M  Street,  N.W.. 
Room  222.  Washington,  DC.  20554, 
with  a  copy  to  Janice  Myles  of  the 
Common  Carrier  Bureau,  1919  M  Street. 
N.W.,  Room  544,  Washington,  D.C. 
20554.  Parties  should  also  file  one  copy 
of  any  documents  filed  in  this  docket 
with  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  1231  20th  St.,  N.W.,  Washington. 
DC.  20036.  In  addition  to  fiUng 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington. 
D.C.  20554,  or  via  the  Internet  to 
jboley®fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  N.W.,  Washington.  D.C. 
20503  or  via  the  Internet  to 

fain t@al.eop.gov. 

FOR  FURTHER  INFORKIATION  CONTACT: 
Radhika  Karmarkar,  Attorney,  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division,  (202)  418-1580.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  NPRM  contact  Judy  Boley  at  (202) 
418-0214,  or  via  the  Internet  at 
ihn:p\-@frr  en-,- 

SUPPLEMENT apy  information:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  April  16, 
1998  and  released  April  17.  1998  (FCC 
98-72).  This  NPRM  contains  proposed 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the  OMB 
for  review  under  the  PRA.  The  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding.  The  full 
text  of  this  Notice  of  Proposed 
Rulemaking  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center,  1919 
M  St..  N.W..  Room  239,  Washington. 
D.C.  The  complete  text  also  may  be 
obtained  through  the  World  Wide  Web, 
at  http://www.fcc.gov/Bureaus/ 
Common  Carrier/Orders/fcc9872.wp,  or 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  (202)  857-3800,  1231  20th  St., 
\'VV    Washineinn  P  C.  20036. 

Paperwork  Reduction  Act 

This  NPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
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invites  the  general  public  and  0MB  to 
comment  on  the  information  collections 
contained  in  this  NPRM.  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  0MB 
notification  of  action  is  due  July  14. 
1998.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  None. 

Title:  Performance  Measurements  and 
Reporting  Requirements  for  Operations 
Support  Systems,  Interconnection,  and 
Operator  Services  and  Directory 
Assistance. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 


Inlormation  collection 


Pre-Ofdenng:  Average  Response  Time 

Ordenng/Provisioning;  Order  Completion  Measurements  

Coordinated  Customer  Conversions  . 

Order  Status  Measurements  

Held  Ofder  Measurement  

Installation  Trout>les  Measurement  ... 

Order  Quality  Measurements  

9 1 1  Database  Update  and  Accuraqr 


Ofdenng^Provisioning: 
Ofdenng/Provisiooing: 
Ofdenng/Provistcning: 
Ordenng/Provisioning: 
Ofdenng/Provisioning: 
Ordenng/Provisioning: 

Repair  and  Maintenance  Measurements 

Billing  Measurements  

General  Measurements:  Systems  Availability 

General  Measurements:  Center  Responsiveness 

General  Measurements  OS/DA  

Interconnection  Trunk  Blockage  Measurements  .. 
Interconnection:  Collocation  Measurements  


Numtier  of 

respondents 

(Approxi- 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 


Estimated 
time  per 

pesponse 
(annual) 
(hours) 


240 
480 
240 
1,200 
240 
240 
480 
480 
960 
480 
240 
240 
240 
480 
720 


Total  annual 
tHjrden 
(hours) 


2.640 
5.280 
2,640 

13,200 
2,640 
2,640 
5,280 
5,280 

10,560 
5,280 
2.640 
2.640 
2,640 
5.280 
7.920 


Frequency  of  Besponse:  Monthly;  On 
occasion. 

Total  Annual  Burden:  76.560  hours. 

Bespondents:  Business  or  other  for 
profit. 

Estimated  costs  per  respondent: 
$800,000. 

Needs  and  Uses:  The  NPRM  seeks 
comment  on  certain  performance 
measurements  and  reporting 
requirements  to  implement  the 
interconnection  requirements  of  the 
1996  Act.  The  proposed  measurements 
are  intended  to  permit  a  direct 
assessment  of  whether  an  incumbent 
local  exchange  carrier  is  complying  with 
its  obligations  under  section  251  of  the 
Communications  Act  of  1934.  as 
amended. 

Synopsis  of  Notice  of  Proposed  Rulemakini; 
I.  Introduction 

1.  In  this  proceeding,  we  explore  ways 
to  advance  a  fundamental  goal  of  the 
Telecommunications  Act  of  1996 — to 
increase  consumer  choice  by  fostering 
competition  in  the  provision  of  local 
telephone  service.  The  1996  Act 
requires  incumbent  local  telephone 
service  providers  to  open  their  markets 
to  competition. 

2.  Congress  required  incumbents  to 
make  available  to  new  entrants  in  a 
nondiscriminatory,  and  just  and 
reasonable  manner  the  services  and 
facilities  the  incumbents  use  to  provide 


retail  services  to  their  own  customers.  In 
order  to  lake  advantage  of  the  service 
and  facility  offerings  that  Congress 
requires  incumbents  to  provide,  new 
entrants  need  access  to  the  support 
functions  that  incumbents  use  to 
process  orders  from  their  own 
customers. 

3.  In  this  proceeding,  we  propose  a 
methodology  by  which  to  analyze 
whether  new  providers  of  local 
telephone  service  are  able  to  access, 
among  other  things,  the  support 
functions  (that  is.  the  functions 
provided  by  computer  systems, 
databases,  and  personnel)  of  incumbent 
lo<.al  telephone  companies  in  a  manner 
consistent  with  the  1996  Act's 
nondiscrimination  requirement.  We 
seek  comment,  as  explained  below,  on 
certain  proposed  measurements  and 
reports  designed  to  illuminate  the 
performance  of  incumbent  local 
telephone  companies  in  providing 
access  to  these  vital  support  functions. 
Such  performance  measurements  will 
assist  incumbents,  new  entrants,  and 
regulators  in  evaluating  an  incumbent's 
performance  in  meeting  its  statutory 
obligations.  We  do  not.  however, 
propose  specific  performance  standards 
or  technical  standards.  We  also  seek 
comment  on  ways  to  achieve  the 
statutory  goals.jvhile  also  minimizing 
the  burden  on  all  incumbent  carriers. 


especially  small,  rural,  and  midsized 
incumbent  local  telephone  companies. 

4.  We  recognize  that  some  state 
commissions  have  undertaken  efforts  to 
develop  performance  measurements  and 
reporting  requirements  for  these  support 
functions.  Other  states  have  yet  to  begin 
such  efforts,  but  plan  to  do  so.  States 
have  sought  this  Commission's  help  in 
developing  these  measurements.  The 
primary  goal  of  this  NPRM,  therefore,  is 
to  provide  guidance,  in  the  most 
efficient  and  expeditious  manner 
possible,  to  the  states  and  the  industry 
on  a  set  of  performance  measurements 
and  reporting  requirements  that  will 
help  spur  the  development  of  local 
competition.  Accordingly,  we  propose, 
in  the  first  instance,  to  adopt  model 
performance  measures  and  reporting 
requirements,  as  described  in  detail 
herein,  that  are  not  legally  binding.  This 
approach  will  allow  those  states  that 
have  commenced  proceedings  to 
incorporate  the  model  performance 
measurements  and  reporting 
requirements  as  they  deem  beneficial 
and  aid  those  states  that  have  not  begun 
work  in  this  area.  We  expect  to  develop 
such  model  performance  measurements 
and  reporting  requirements  as 
expeditiously  as  possible  once  the 
record  closes  in  this  proceeding.  The 
experience  we  gain  from  the 
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development  of  these  model 
performance  measurements  and 
reporting  requirements  and  their 
application  by  the  states  will,  we 
believe,  provide  a  more  informed  and 
comprehensive  record  upon  which  to 
decide  whetUer  to  adopt  national, 
legally  binding  rules.  The  adoption  of 
national  rules  may,  however,  prove  to 
be  unnecessan,  in  light  of  the  states'  and 
carriers'  application  of  the  model 
performance  measurements  and 
reporting  requirements  that  we  intend  to 
adopt  in  the  first  instance.  We 
emphasize  our  belief  that  the  adoption 
of  model  performaiice  measurements 
and  reporting  requirements  to  serve  as 
guidelines  for  state  commissions 
constitutes  the  most  efficient  and 
effective  role  for  the  Commission  in  this 
area  at  this  time. 

II.  Background 

A.  Procedural  History 

5.  On  May  30,  1997.  LCi  international 
Telecom  Corp.  (LCI)  and  the 
Competitive  Telecommunications 
Association  (CompTel)  jointly  filed  a 
petition  asking  the  Commission  to 
initiate  a  rulemaking  proceeding  ("LCI/ 
CompTel  Petition  ")  concerning  the 
requirements  governing  OSS. 
interconnection,  and  other  related 
activities  established  by  the 
Commission  in  its  Local  Competition 
First  Report  and  Order.  61  FR  45476, 
August  29,  1996.  On  June  10,  1997,  the 
Commission  issued  a  Public  Notice 
seeking  comment  on  the  LCI/CompTei 
petition.  .\  number  of  parlies,  including 
both  incumbent  LECs  and  competing 
carriers,  filed  comments  and  reply 
comments  in  response  to  this  Public 
Notice 

H   .\rnong  other  tilings,  petitioners  ask 
the  Commission  to  establish:  (1) 
f)erformance  measurements  and 
reporting  requirements  for  the  provision 
of  operations  support  systems  (OSS) 
functions;  (2)  default  performance 
standards  or  benchmarks  that  would 
apply  when  an  incumbent  I^C  fails,  or 
refuses,  to  report  on  its  performance,  (31 
technical  standards  for  OSS  interfaces; 
and  (4)  remedial  provisions  that  would 
apply  to  non-compliant  incumbent 
LECs.  In  their  petition.  LCI/CompTei 
propose  that  the  Commission  rely  on  the 
Service  Quality  Measurements  adopted 
by  the  Local  Competition  Users  Group 
(LCUG)  as  the  basis  for  establishing 
performance  measurements,  reporting 
requirements,  and  default  performance 
standards.  On  October  8.  1997.  LCUG 
filed  a  revised  proposal  that  described 
in  detail  its  proposed  performance 
measurements  and  default  standards  .\ 
number  of  parties  filed  additional  ex 


parte  comments,  offering  their  own 
proposed  measurements  and  addressing 
the  specific  recommendations  made  by 
LCUG  in  its  revised  proposal. 

B.  Summary  of  Proposals 

7.  In  this  NPRM.  we  tentatively 
conclude  that  we  should  propose  model 
performance  measurements  and 
reporting  requirements  for  OSS 
functions,  interconnection,  and  access 
to  operator  services  and  directory 
assistance.  In  Part  III.  we  discuss  the 
respective  roles  of  the  Commission  and 
the  states  with  regard  to  the 
development  and  implementation  of 
model  rules,  as  well  as  with  respect  to 
the  establishment  of  legally  binding 
rules.  In  Part  IV,  we  set  forth  proposed 
performance  measurements.  In  Part  V, 
we  discuss  reporting  procedures,  and  in 
Part  VI  we  propose  methods  to  evaluate 
performance  measurements.  As 
explained  in  Part  VII,  we  conclude  that 
we  will  not  address  at  this  time  several 
points  raised  in  the  LCI/CompTel 
petition,  such  as  the  establishment  of 
national  performance  standards. 
technical  standards,  and  enforcement 
mechanisms.  In  addition,  we  recognize 
that  the  proposals  set  forth  in  this 
NPRM  may  disproportionately  impact 
small,  rural,  and  midsized  incumbent 
LECs.  Consequently,  in  Part  VIII  we  also 
seek  comment  on  the  potential  burdens 
that  our  proposed  model  rules  could 
impose  on  these  incumbent  LECs  and 
we  seek  comment  on  possible  remedies. 

III.  Role  of  Commission  and  States 

H  i.C'l  and  CompTel  petitioned  the 
Commission  to  initiate  a  rulemaking  to 
promulgate  performance  measurements 
and  reporting  requirements.  States  as 
well  have  urged  us  to  assist  them  in 
developing  these  measurements.  Indeed, 
NARUC  passed  a  resolution  seeking 
such  assistance.  It  states  in  pertinent 
part: 

Resolved:  That  the  FCC  be  urged  to  move 
promptly  to  advance  the  establishment  of 
f)erformance  guidelines  that  can  be  used  to 
evaluate  the  provision  of  access  to  the 
components  of  OS.S  functions  *   *   *. 

Individual  states  have  also  begun  work 
in  this  area.  For  example.  California  and 
New  >ork  have  initiated  proceedings  to 
develop  OSS  requirements,  including 
performance  measurements  and 
reporting  requirements. 

9.  The  primary  goal  of  this  NPRM  is 
to  provide  the  requested  guidance  to  the 
states  in  the  most  efficient  and 
expeditious  manner  possible. 
■Accordingly,  we  intend,  in  the  first 
instance,  to  adopt  a  set  of  model 
iierformance  measurements  and 
reporting  requirements,  based  on  the 
detailed  descriptions  provided  herein 


and  subject  to  whatever  modifications 
we  deem  appropriate  in  light  of 
comments  received.  These  model 
performance  measurements  and 
reporting  requirements  would  not  be 
legally  binding. 

10.  We  recognize  that  parties  in  this 
proceeding  have  offered  differing 
opinions  concerning  our  jurisdiction  to 
issue  OSS  rules.  Some  have  argued  that 
the  Eighth  Circuit's  decision  in  Iowa 
Utilities  v.  FCC  would  preclude  our 
authority  to  establish  rules  relating  to 
OSS.  while  others  have  argued,  to  the 
contrary,  that  portions  of  that  decision 
would  validate  our  authority  to  issue 
such  rules.  We  invite  parties  to 
comment  on  this  issue.  Given  that  our 
primary  goal  is  to  provide  guidance  to 
states  through  the  adoption  of  model 
rules  in  the  first  instance,  however,  we 
strongly  encourage  parties  to  focus  on 
the  substance  of  the  proposed 
performance  measurements  and 
reporting  requirements,  rather  than 
focusing  exclusively  on  issues  of 
jurisdiction. 

IV.  Proposed  Performance 
Measurements  and  Reporting 

Requirement'" 

A.  General  Issues 

11.  In  this  section,  we  propose 
performance  measurements  for  each  of 
the  five  OSS  functions,  as  well  as  for 
interconnection  and  OS/DA.  These 
measurements  are  intended  to  [>ermit  a 
direct  assessment  of  whether  an 
incumbent  LEC  is  complying  with  its 
obligations  under  section  251. 

12.  In  the  Local  Competition  First 
Beport  and  Order,  the  Conamission 
determined  that,  because  OSS  includes 
the  information  necessary  to  obtain 
other  network  elements  or  resold 
services,  providing  access  to  OSS 
functions  falls  squarely  within  an 
incumbent  LECs  duty  under  section 
251(c)(3)  to  provide  unbundled  network 
elements  under  terms  and  conditions 
that  are  nondiscriminatory,  just  and 
reasonable,  and  its  duty  under  section 
251(c)(4)  to  offer  resale  services  without 
imposing  any  limitations  or  conditions 
that  are  discriminatory  or  unreasonable. 
Additionally,  the  Commission  identified 
OSS  itself  as  a  network  element  and 
stated  that  it  consisted  of  five  functions: 
(1)  pre-ordering;  (2)  ordering;  (3) 
provisioning;  (4)  maintenance  and 
repair;  and  (5)  billing.  The  Commission 
concluded  that,  as  with  all  unbundled 
network  elements,  an  incimibent  LEC 
must  provide  access  to  these  five  OSS 
functions  that  is  equivalent  to  what  it 
provides  itself,  its  own  end-user 
customers,  or  other  canners. 
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ij. -A.s  d  urjLi  11 .1 ,  iii.rH'i,  uif  those 
OSS  functions  provided  to  competing 
carriers  that  are  analogous  to  OSS 
functions  that  an  incumbent  LEG 
provides  itself  in  connection  with  retail 
service  offerings,  the  incumbent  LEG 
must  provide  access  to  competing 
carriers  that  is  equivalent  to  the  level  of 
access  that  the  incumbent  LEG  provides 
itself  in  terms  of  quality,  accuracy,  and 
timeliness.  Thus,  for  example,  for  those 
functions  that  an  incumbent  LEG  itself 
accesses  electronically,  the  incumbent 
LEG  must  provide  electronic  access  for 
competing  carriers.  In  addition, 
competing  carriers  must  have  access  to 
OSS  functions  that  allovks  them  to  make 
use  of  such  functions  in  "substantially 
the  same  time  and  manner"  as  the 
incumbent  LEG.  For  those  OSS 
functions  that  have  no  direct  retail 
analog,  such  as  the  ordering  and 
provisioning  of  unbundled  network 
elements,  an  incumbent  LEG  must 
provide  access  sufficient  to  allow  an 
efficient  competitor  a  meaningful 
opportunity  to  compete. 

14.  With  respect  to  interconnection, 
the  Commission  concluded  that 
"section  251lc)(2)(C)  requires  an 
incumbent  LEG  to  provide 
interconnection  between  its  network 
and  that  of  a  requesting  carrier  at  a  level 
of  quality  that  is  at  least 
indistinguishable  from  that  which  the 
incumbent  provides  itself,  a  subsidiary, 
an  affiliate,  or  any  other  party."  Finally, 
incumbent  LEGs  are  obligated  under 
section  251(c)(3)  to  provide 
nondiscriminatory  access  to  operator 
services  and  directory  assistance 
because  they  are  network  elements. 

15.  The  measurements  we  propose  in 
this  NPRM  are  designed  to  assist  in 
assessing  an  incumbent  LEG's 
performance  in  providing  OSS, 
interconnection,  and  OS/DA  to 
competing  carriers.  Various  parties 
presented  proposals  for  performance 
measurements  in  this  proceeding.  We 
conclude,  however,  that  no  single 
proposal  optimally  balances  our  goals  of 
detecting  possible  instances  of 
discrimination  while  minimizing,  to  the 
extent  possible,  burdens  imposed  on 
incumbent  LECs.  We  therefore  propose 

a  set  of  measurements  that  we  believe 
provides  an  appropriate  balance  of  these 
goals. 

16.  We  recognize  that  reporting 
averages  of  performance  measurements 
alone,  without  further  analysis,  may  not 
reveal  whether  there  are  underlying 
differences  in  the  way  incumbent  LEGs 
treat  their  own  retail  operations  in 
relation  to  the  way  they  treat  competing 
carriers.  Gonsequently.  we  propose,  as 
part  of  the  model  rules  proposed  herein, 
the  use  of  statistical  tests  to  determine 


whether  measured  differences  in  the 
average  performance  of  incumbent  LEGs 
toward  their  retail  customers  and 
toward  competing  carriers  represent 
true  differences  in  behavior  rather  than 
random  chance.  Further,  we  recognize 
that  reporting  on  averages  alone  may 
mask  potential  forms  of  discrimination. 
For  example,  an  incumbent  LEG  may 
have  the  same  average  completion 
interval  in  providing  service  to 
competing  carriers  as  it  has  in  providing 
service  to  its  retail  customers,  but  the 
variation  in  completion  intervals  in 
providing  the  service  may  differ  greatly. 
It  may  be  the  case,  for  instance,  that  the 
average  completion  interval  is  four  days 
for  both  competing  carriers  and  retail 
customers,  but  half  of  competing 
carriers'  orders  are  completed  in  one 
day  and  half  in  seven  days,  while  all  of 
retail  customers'  orders  are  completed 
in  exactly  four  days.  For  this  reason,  we 
seek  comment  below  on  the  possible  use 
of  statistical  tests  that  capture 
differences  in  variances  between  two 
samples  as  well  as  tests  of  differences  in 
averages.  We  also  seek  comment  below 
on  whether,  as  part  of  the  model  rules 
proposed  herein,  the  data  underlying 
the  performance  measurement  results 
should  be  made  available  to  competing 
carriers  so  that  they  can  evaluate  the 
incumbent  LEGs'  performance  in  other 
ways  if  they  choose  to  do  so. 

1 7.  Before  describing  the  individual 
performance  measurements,  however, 
we  seek  comment  on  a  number  of 
general  issues  that  pertain  to  all 
performance  measurements.  These 
general  issues  concern:  1)  the 
appropriate  balance  between  the 
burdens  and  benefits  associated  with 
performance  measurements  and 
reporting  requirements;  2)  the 
appropriate  geographic  level  for 
reporting;  3)  the  scope  of  activities  that 
incumbent  LEGs  should  report;  and  4) 
the  relevant  electronic  interfaces  for 
purposes  of  reporting  the  measurements 
described  below. 

1.  Balance  Between  Burdens  and 
Benefits 

18.  Our  goal  in  developing 
performance  measurements,  and  the 
associated  level  of  detail,  is  to  isolate 
the  activities  in  which  an  incumbent 
could  discriminate  when  providing 
services  and  facilities  to  competing 
carriers.  We  believe  that  persistent 
discrimination  by  an  incumbent  LEG  in 
any  of  the  activities  for  which  we  have 
proposed  performance  measurements 
potentially  would  undermine  a 
competing  carrier's  prospects  for 
success  in  the  local  market.  At  the  same 
time,  as  we  have  noted  previously, 
although  we  believe  that  performance 


measurements  and  reporting 
requirements  will  help  foster 
competition  in  the  local  exchange 
market,  compliance  with  performance 
measurements  and  reporting 
requirements  imposes  certain  burdens 
on  incumbent  LEGs.  In  de^loping  our 
proposed  performance  measurements 
and  reporting  requirements,  we  have 
sought  to  balance  our  goal  of  detecting 
possible  instances  of  discrimination 
with  our  goal  of  minimizing,  to  the 
extent  possible,  burdens  imposed  on 
incumbent  LEGs.  As  a  general  matter, 
we  seek  comment  on  whether  our 
proposed  measurements  appropriately 
balance  these  twin  goals. 

19.  Additionally,  we  ask  parties  to 
comment  generally  on  the  level  of  detail 
contained  in  the  proposed  performance 
measurements.  Specifically,  we  seek 
comment  on  whether  the  performance 
measurements  we  propose  in  this  NPRM 
are  sufficiently  detailed  to  ensure  the 
collection  of  meaningful  data,  or 
whether  greater  detail  or  disaggregation 
is  necessary  or  whether  lesser  detail  or 
disaggregation  would  be  sufficient. 

2.  Geographic  Level  for  Reporting 

20.  We  seek  comment  on  the 
appropriate  geographic  level  of 
reporting.  In  particular,  we  seek 
comment  on  whether  carriers  should 
report  data  for  each  performance 
measurement  based  on  state  boundaries, 
LATAs.  metropolitan  statistical  areas 
(MSAs).  or  some  other  relevant 
geographic  area.  We  also  seek  comment 
on  whether  a  uniform  geographic  level 
of  reporting  should  apply  to  all 
performance  measurements,  or  whether 
it  would  be  appropriate  to  require 
different  levels  of  reporting  for  separate 
measurements. 

3.  Scope  of  Reporting 

21.  We  believe  that,  when  an 
incumbent  LEG  reports  the  results  of  the 
performance  measurements,  it  must  do 
so  in  a  manner  that  permits  a  competing 
carrier  to  compare  the  access  the 
incumbent  LEG  provides  to  the  carrier 
and  other  competing  carriers  with  the 
access  the  incumbent  LEG  provides  to 
itself  or  its  affiliates.  Accordingly,  we 
tentatively  conclude  that  an  incumbent 
LEG  should  report  separately  on  its 
performance  as  provided  to:  (1)  its  own 
retail  customers;  (2)  any  of  its  affiliates 
that  provide  local  exchange  service;  (3) 
competing  carriers  in  the  aggregate;  and 
(4)  individual  competing  carriers.  We 
seek  comment  on  these  proposed  levels 
of  disaggregation  and  whether  they  will 
permit  competing  carriers  to  detect 
discrimination. 
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4.  Relevant  Electronic  Interfaces 

22.  As  the  Commission  has  previously 
noted,  an  incumbent  LEG  must  provide 
competing  carriers  the  same  electronic 
access  to  its  OSS  functions  as  it 
provides  itself  in  accessing  its  own 
internal  systems  and  databases  Because 
incumbent  LEGs  access  their  systems 
electronically  for  retail  purposes,  we 
tentatively  conclude  that  incumbent 
LEGs  need  measure  only  the  access  they 
provide  electronically  to  competing 
carriers.  Therefore,  our  proposals  would 
only  require  incumbent  LEGs  to 
measure  the  performance  of  the 
electronic  interfaces  that  incumbent 
LEGs  offer  to  competing  carriers  for 
access  to  OSS. 

23.  We  recognize  that  most  incumbent 
LEGs  provide  several  types  of  electronic 
interfaces,  such  as  a  GUI-based  interface 
and  an  EDI-based  interface.  We  seek 
comment  on  whether  these  incumbent 
LECs  must  provide  performance 
measurements  for  each  type  of 
electronic  interface.  We  seek  comment 
on  whether  an  incumbent  LEG  should 
measure  performance  for  each  of  its 
electronic  interfaces  or  only  some  subset 
of  the  interfaces  it  offers.  To  the  extent 
that  incumbent  LECs  report  on 
performance  for  all  electronic  interfaces, 
we  tentatively  conclude  that  they 
should  disaggregate  the  data  by  interface 
type  when  reporting  each  performance 
measiirement. 

24.  As  noted  above,  we  have  sought 
to  balance  our  goal  of  detecting  possible 
instances  of  discrimination  with  our 
goal  of  minimizing,  to  the  extent 
possible,  burdens  imposed  on 
incumbent  LECs.  Because  we  intend  to 
limit  our  proposed  measurements  to  the 
performance  of  an  incumbent  LEG's 
electronic  interfaces,  we  expect  that 
most  of  the  measurements  proposed  in 
this  NPRM  can  be  collected  through 
electronic  coding  or  some  other 
automatic  logging  procedure.  We  seek 
comment  on  which,  if  any,  of  our 
proposed  measurements  may  require 
more  labor-intensive  collection  methods 
and  whether,  as  a  result,  they  would  be 
unduly  burdensome. 

B.  Proposed  Measurements 

1.  Pre-Ordering  Measurements 

25.  The  pre-ordering  function  allows 
a  competing  carrier  to  gather  and 
confirm  information  necessary  to  place 
an  accurate  order  for  its  end  user.  We 
tentatively  conclude  that  an  incumbent 
LEG  must  measure  the  average  interval 
for  providing  access  to  pre-ordering 
information  to  competing  carriers,  as 
well  as  to  itself.  The  Average  Response 
Time  measurement  could,  however,  be 
based  on  all  queries  sent  to  the  pre- 


ordering  interface  or  some  subset  of 
these  queries.  We  seek  comment  on 
whether  a  sampling  approach,  such  as 
the  one  adopted  in  the  Bell  Atlantic/ 
NYNEX  Merger  Order,  would  be  a 
sufficient  method  for  assessing  an 
incumbent  LEG's  nondiscriminatory 
provision  of  pre-ordering  information. 
In  addition,  we  propose  that  an 
incumbent  LEG  disaggregate  the  results 
for  this  measurement  according  to  the   - 
pre-ordering  sub-functions. 

26.  We  recognize  that  there  may  be 
instances  where  an  incumbent  LEG  does 
not  provide  access  to  certain  pre- 
ordering  sub-functions  on  a  real  time 
basis,  but  rather  via  batch  files  (e.g., 
street  address  verification).  We  seek 
comment  on  whether  incumbent  LECs 
should  exclude  those  pre-ordering  sub- 
functions  that  are  not  provided  on  a  real 
time  basis  from  this  measurement,  or 
whether  there  are  alternative  methods  to 
detect  possible  discriminatory  access  in 
such  instances. 

27.  In  certain  instances  a  competing 
carrier  may  be  unable  to  retrieve  pre- 
ordering  information  for  each  query 
attempt.  Instead,  it  may  receive  a 
rejected  query  notice  (also  known  as  a 
failed  attempt  notice).  We  seek 
comment  on  whether  an  incumbent  LEG 
should  measure  the  speed  by  which  it 
provides  rejected  query  notices  to 
competing  carriers  as  well  as  to  itself.  In 
addition,  we  seek  comment  on  whether 
a  rejected  query  notice  measurement 
must  be  provided  as  a  separate  category 
for  the  pre-ordering  function  in  general 
or,  alternatively,  disaggregated 
separately  for  each  pre-ordering  sub- 
funqtion.  Finally,  we  seek  comment  on 
whether  incumbent  LECs  should 
measure  the  number  of  rejected  query 
notices  as  a  percentage  of  the  total 
number  of  pre-ordering  queries. 

2.  Ordering  and  Provisioning 
Measurements 

a.  Disaggregation  of  data.  28.  Before 
describing  the  proposed  ordering  and 
provisioning  measurements,  this  section 
discusses  the  levels  of  disaggregation 
that  we  believe  should  apply  to  these 
measurements,  as  well  as  to  the  repair 
and  maintenance  measurements 
discussed  in  Part  IV.B.3.  We  believe  that 
some  level  of  disaggregation  is 
necessary  to  ensure  the  collection  of 
meaningful  results.  We  note  that  a 
number  of  parties  have  proposed 
various  levels  of  disaggregation. 
Although  we  make  no  tentative 
conclusions  regarding  the  appropriate 
levels  of  disaggregation  for  ordering  and 
provisioning  measurements  and  repair 
and  maintenance  measurements,  we 
seek  comment  on  the  thirteen 
measurement  categories.  In  ordsr  for 


competing  carriers  to  track  more  easily 
the  treatment  accorded  to  certain  types 
of  orders  throughout  the  ordering  and 
provisioning  process,  we  propose  to  use 
these  thirteen  measurement  categories 
for  the  order  completion  measurements, 
the  order  status  measurements,  the  held 
orders  measurement,  and  the 
installation  troubles  measurement. 
Similarly,  in  order  for  competing 
carriers  to  observe  more  easily 
correlations  between  the  types  of 
services  or  elements  ordered  and  any 
subsequent  need  for  repair  and 
maintenance,  we  propose  to  use  the 
same  thirteen  measurement  categories 
for  the  various  repair  and  maintenance 
measurements,  the  Average  Time  to 
Restore  measurement,  the  Frequency  of 
Troubles  in  a  Thirty  Day  Period 
measurement,  the  Frequency  of  Repeat 
Troubles  in  a  Thirty  Day  Period 
measurement  and  the  Percentage  of 
Customer  Troubles  Resolved  within 
Estimated  Time  measurement. 

29.  We  seek  comment  on  whether  the 
thirteen  proposed  measurement 
categories  are  appropriate.  In  particular, 
we  seek  comment  on  whether  these 
categories  would  disaggregate  the  data 
sufficiently  to  allow  the  detection  of 
discrimination.  We  also  seek  comment 
on  whether  fewer  levels  of 
disaggregation  would  sufficiently  detect 
instances  of  discrimination,  but  would 
impose  less  reporting  burden  on 
incumbent  LECs. 

30.  We  propose  that  incumbent  LEGs 
first  break  down  the  orders  by 
separating  resold  services,  unbundled 
network  elements,  and  interconnection 
trunks. 

For  resold  services,  we  propose  to 
disaggregate  the  measurements  further 
according  to  the  three  broad  categories 
of  resold  telecommunications  services: 
(1)  Residential  POTS;  (2)  business 
POTS;  and  (3)  special  services.  We 
believe  that  each  particular  service  that 
is  available  for  resale  can  be  categorized 
under  one  of  these  broader  service 
umbrellas.  We  propose,  however,  that 
each  group  should  be  broken  down  by 
orders  that  require  the  dispatch  of  a 
ser\'ice  technician  and  those  that  do  not. 
We  believe  that  this  breakdown  is 
important  because  the  need  for  field 
work  has  a  significant  impact  on  the 
amount  of  time  necessary  to  provision  a 
resale  order  placed  by  a  competing 
carrier.  We  seek  comment  on  the 
proposed  levels  of  disaggregation  for 
resold  services. 

31.  For  unbundled  network  elements, 
we  propose  that  incumbent  LECs  report 
separately  the  measurement  results 
associated  with  ordering  and 
provisioning  different  types  of  network 
elements  (i.e.,  unbundled  loops. 
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local  transport).  We  I.  fiat 

disagxregation  by  type  of  network 
element  is  necessary  because  there  are 
varying  degrees  of  order  complexity  and 
inter-carrier  coordination  mvolved  with 
different  types  of  network  elements, 
including  combinations  of  network 
elements,  and  that  these  variations  will 
affect  the  tune  required  to  provision  a 
network  element  order  In  addition,  we 
propose  that  orders  for  unbundled  loops 
should  be  broken  down  bv  whether  the 
loops  ar'  ioned  wi''  ux 

number  ;  ily  We  h.  lat  the 

provisioning  time  for  loops  with  interim 
number  portability  may  differ  from 
those  without   We  «M»k  comment  on  our 
proposed  levels  of  d I  fur 

network  element  ordr       -•  seek 

comment  on  whether  the  unbundled 
loop  category  should  be  further 
disaggregated,  as  suggested  by  LCUC. 
between  2-wire  unbundled  loops,  which 
are  generally  used  for  POTS-type 
services,  and  all  other  loop  types,  such 
as  ^-wire  unbundled  loops  and 
unbundled  DSl  loops,  which  may  be 
more  complex  to  provision 

32.  Finally,  we  propose  to  include 
interconnection  trunks  as  a  separate 

rv  Although 
1                                   ks  are  physically 
indistinguishable  trom  transport  links, 
interconnection  trunks  are  unique 
because  they  are  used  for  the 
transmission  of  traffic  between  two 
networks,  whereas  transport  links  are 
used  for  the  transmission  of  traffic 
within  the  incumbent's  network.  As  a 
result,  the  process  for  ordering 
interconnection  trunks,  as  well  as  the 
mechanisms  for  provisioning  those 
trunks,  is  likely  to  involve  a  higher 
degree  of  order  complexity,  as  well  as 
greater  inter-carrier  coordination,  and, 
therefore,  may  require  a  separate 
reporting  category.  We  seek  comment  on 
the  inclusion  of  interconnection  trunks 
as  it    •         ■ '    ■'>ry, 

b  wnts 

33  Wo  tfiitalively  coiK,iude  that 
incumbent  LECs  must  measure  the 
Average  Completion  Interval  and  the 
Per'  >f  Due  Dates  Missed  for 
ordi  'd  by  their  own  retail 
customers  and  for  orders  placed  by 
competing  carriers. 

34  The  measurement  for  the  Average 
Completion  Interviil  souks  to  compare 
the  average  length  of  time  it  lakes  an 
Incumbent  LEG  to  complete  orders  for 
competing  carriers  with  the  average 
length  uf  time  it  takes  to  complete 
i:omprtrahle  incumbent  LEG  retail 
orders.  For  competing  carriers'  orders, 
we  tentatively  conclude  that  an 
incumbent  LEG  must  measure  the 
interval  from  its  receipt  of  a  valid  order 
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its  OSS  int.  ine  it 

returns  a  completion  notification  to  the 
competing  carrier  ("Date  and  Time  of 
Notice  of  Completion").  For  its  own 
orders,  we  propose  that  an  incumbent 
LEG  measure  the  interval  from  when  its 
service  representative  enters  an  end  user 
customer's  order  into  its  order 
processing  system  ( 'Order  Submission 
Date  and  Time")  to  the  time  it 
completes  the  order  ("Completion  Date 
and  Time").  We  seek  comment  on 
whether  our  proposed  measurement  for 
the  .Average  Completion  Interval  is 
sufficient  or  whether  greater  or  lesser 
detail  is  necessary 

35  The  Percentage  of  Due  Dates 
Missed  measurement  seeks  to  determine 
whether  the  agreed-upon  due  dates  for 
order  completion  are  equally  reliable  for 
orders  placed  by  competing  carriers  and 
orders  placed  by  an  incumbent  LECs 
end  user  customers.  We  tentatively 
conclude  that  an  incumbent  LEG  must 
calculate  this  percentage  by  comparing 
the  total  number  of  orders  not 
completed  by  the  committed  due  date 
and  time  during  the  specified  reporting 
period  to  the  total  number  of  orders 
scheduled  to  be  completed  during  that 
reporting  period.  This  same 
measurement  would  apply  to  orders  for 
an  incumbent  LEG's  customers  and  for 
orders  submitted  by  competing  carriers. 
We  seek  comment  on  whether  our 
proposed  measurement  for  Percentage  of 
Due  Dates  Missed  is  appropriate  or 
whether  additional  detail  is  necessary. 

36.  With  respect  to  both  the  Average 
Completion  Interval  and  Percentage  of 
Due  Dates  Missed  measurements,  we 
tentatively  conclude  that  certain 
exclusions  should  apply.  We  tentatively 
conclude  that  incumbent  LECs  should 
exclude  orders  canceled  or 
supplemented  by  competing  carriers 
from  these  measurements.  We  seek 
comment  on  whether  additional 
exclusions  are  needed. 

c.  Average  time  for  coordinated 
customer  conversions  37.  We 
tentatively  conclude  that  the  incumbent 
LECs  should  measure  the  Average  Time 
for  Coordinated  Guj^omer  Conversions. 
Specifically,  incumbent  LECs  must 
measure  the  average  time  it  takes  to 
dis<.onnect  an  unbundled  loop  from  the 
incumbent  LEG's  switch  and  cross 
conne<;t  it  to  a  competing  carrier's 
equipment  with  and  without  number 
portability.  This  performance 
measurement  will  assist  in  determining 
how  long  a  customer  switching  to  a 
competing  carrier  is  without  local 
exchange  service  when  the  competing 
carrier  utilizes  the  incumbent  LECs 
unbundled  loop,  in  conjunction  with  its 
own  switching  equipment,  to  provide 


at      such  service.  We  believe  that  this 

measurement  will  assist  in  evaluating 
the  incumbent  LEG's  provisioning  of 
unbundled  loops  and  the  impact  on 
competing  carriers'  customers. 

d.  Order  status  measurements.  38.  We 
have  previously  stated  that  a  competing 
carrier  must  receive  information  on  the 
status  of  its  orders  on  the  same  basis  as 
an  incumbent  LEC  provides  such 
notices  to  itself 

39.  We  tentatively  conclude  that 
incumbent  LECs  must  provide  the 
following  order  status  measurements: 

(1)  the  Average  Reject  Notice  Interval; 

(2)  the  Average  Firm  Order 
Confirmation  (FOC)  Notice  Interval:  (3) 
the  Average  Jeopardy  Notice  Interval;  (4) 
the  Percentage  of  Orders  in  jeopardy; 
and  (5)  the  Average  Completion  Notice 
Interval.  We  tentatively  conclude  that 
all  incumbent  LECs  must  also  measure 
these  intervals  for  themselves,  whether 
or  not  they  have  done  so  previously,  ip 
order  to  provide  a  basis  for  comparison 
with  the  average  intervals  for  competing 
carriers.  A  comparison  of  these  times 
can  provide  information  on  whether  the 
incumbent  is  providing 
nondiscriminatory  access  to  competing 
carriers.  We  seek  comment  on  these 
tentative  conclusions.  If  an  incumbent 
LEC  does  not  currently,  provide  itself 
with  a  certain  form  of  notice  (e.g.,  a 
FOC),  we  seek  comment  on  the 
appropriate  retail  analog  that  should  be 
measured.  We  also  seek  comment  on 
whether  all  of  these  order  status 
measurements  are  necessary  to  ensure 
that  an  incumbent  LEG  is  providing 
nondiscriminatory  access. 

40.  The  Average  Reject  Notice  Interval 
seeks  to  measure  the  amount  of  time  it 
takes  an  incumbent  LEC  to  notify  the 
competing  carrier  that  an  order  has  beeu 
rejected.  An  incumbent  LEC  typically 
sends  an  order  rejection  notice  for 
invalid  orders,  such  as  those  that  have 
syntax  or  formatting  errors  in  the  order 
form.  The  Commission  has  previously 
explained  that  "[tjimely  delivery  of 
order  rejection  notices  has  a  direct 
impact  on  a  new  entrant's  ability  to 
service  its  customers,  because  new 
entrants  cannot  correct  errors  and 
resubmit  orders  until  they  are  notified 
of  their  rejection  *   *   *."  We  tentatively 
conclude  that  an  incumbent  LEC  must 
measure  the  time  it  takes  to  deliver  such 
notices  by  using  the  measurement.  We 
propose  that  an  incumbent  LEC  measure 
this  interval  from  the  time  it  receives  an 
order  at  its  OSS  interface  to  the  time  the 
hejection  notice  leaves  its  gateway.  VVe 
seek  comment  on  these  tentative 
conclusions. 

41.  The  Average  FOC  Notice  Interval 
seeks  to  measure  the  amount  of  time  it 
takes  an  incumbent  LEG  to  send  a 
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competing  carrier  a  notice  confirming 
the  order.  Competing  carriers  rely  on 
FOC  notices  to  apprise  their  customers 
of  due  dates.  We  tentatively  conclude 
that  an  incumbent  LEC  must  measure 
the  time  it  takes  to  deliver  a  FOC  notice 
by  using  the  measurement.  VVe  also 
tentatively  conclude  that  the  incumbent 
LEC  must  measure  this  interval  from  the 
time  it  received  a  valid  order  at  its  OSS 
interface  from  the  competing  carrier  to 
the  time  the  FOC  leaves  its  OSS 
interface  and  is  transmitted  to  the 
competing  carrier.  Because  this  interval 
measures  only  valid  orders,  we 
tentatively  conclude  that  incumbent 
LECs  must  exclude  rejected  orders  from 
this  measurement.  We  seek  comment  on 
these  tentative  conclusions. 

42.  The  Average  Jeopardy  Notice 
Interval  attempts  to  determine  how  far 
in  advance  a  competing  carrier  receives 
notice  that  its  customer's  order  is  in 
jeopardy  of  not  being  completed  as 
scheduled,  compared  to  how  far  in 
advance  an  incumbent  LEG's  service 
representative  receives  such  notice.  The 
Commission  has  previously  explained 
that  competing  carriers  need  timely 
order  jeopardy  notices  to  inform  their 
customers  of  the  potential  need  to 
reschedule  the  time  for  service 
installation.  We  tentatively  conclude 
that  incumbent  LECs  must  measure  the 
amount  of  time  between  the  originally 
scheduled  order  completion  date  and 
time  (as  stated  on  the  FOC)  and  the  date 
and  time  a  notice  leaves  the  incumbent 
LEG'S  interface  informing  the  carrier 
that  the  order  is  in  jeopardy  of  missing 
the  originally  scheduled  date.  We  seek 
comment  on  this  tentative  conclusion. 

43.  We  also  tentatively  conclude  that 
incumbent  LECs  must  measure  the 
Percentage  of  Orders  in  Jeopardy.  This 
measurement  determines  the  percentage 
of  orders  that  the  incumbent  LEG 
identifies  as  being  in  jeopardy  of  not 
being  completed  on  time  for  any  reason. 
This  information  will  enable  a 
competing  carrier  to  determine  whether 
a  significantly  higher  percentage  of  its 
orders  are  placed  in  jeopardy  than  an 
incumbent  LEG's  retail  orders. 
Additionally,  a  competing  carrier 
should  receive  a  jeopardy  notification 
for  each  of  its  orders  that  the  incumbent 
LEC  fails  to  complete  on  time.  A 
competing  carrier  can  determine 
whether  it  is  receiving  this  requisite 
advance  notice  by  comparing  the 
Percentage  of  Orders  in  Jeopardy  to  the 
Percentage  Due  Dates  Missed 
measurement. 

44.  Finally,  the  Average  Completion 
Notice  Interval  measures  the  amount  of 
time  it  takes  an  incumbent  LEC  to  send 
a  competing  carrier  notice  that  work  on 
an  order  has  been  completed.  VVe 


tentatively  conclude  that  an  incumbent 
LEC  must  use  the  measurement  and 
must  measure  the  interval  by 
subtracting  the  date  and  time  that  it 
completed  the  work  from  the  date  and 
time  a  valid  completion  notice  leaves  its 
OSS  interface.  VVe  seek  comment  on 
these  tentative  conclusions. 

e.  Average  interval  for  held  orders.  45. 
VVe  tentatively  conclude  that  incumbent 
LECs  must  measure  the  Average  Interval 
for  Held  Orders.  This  measurement 
seeks  to  capture  the  time  required  to 
complete  held  orders,  i.e..  those  orders 
pending  at  the  end  of  the  reporting 
period  whose  committed  due  dates  have 
passed.  For  example,  if  incumbent  LECs 
report  on  a  monthly  basis,  a  held  order 
would  be  any  order  that  is  overdue  at 
the  end  of  the  month.  By  measuring 
those  orders  whose  due  dates  have 
passed,  the  Average  Held  Order 
measurement  will  capture  those  orders 
not  covered  by  the  Average  Completion 
Intenal  measurement,  which  measures 
orders  that  are  completed  by  the 
committed  due  date.  We  believe  that  the 
Average  Interval  for  Held  Orders 
measurement  will  enable  a  requesting 
carrier  to  determine  whether  the  average 
period  that  its  orders  are  pending  after 
the  committed  due  date  is  no  longer 
than  the  average  period  for  similar 
incumbent  LEC  pending  orders.  We  seek 
comment  on  the  utility  of  measuring  the 
average  interval  for  held  orders  and 
whether  the  measurement  described 
below  accurately  captures  the  necessary 
information 

46.  To  arrive  at  the  Average  Interval 
for  Held  Orders,  we  tentatively 
conclude  that  the  incumbent  LEC 
should  first  identify-  all  orders  with  a 
FOC  listing  a  due  date  prior  to  the  end 
of  the  reporting  period  in  question  for 
which  a  valid  completion  notice  has  not 
yet  been  issued.  The  held  order  interval 
for  a  particular  order  is  the  number  of 
calendar  days  between  the  completion 
date  listed  on  that  order's  FOC  and  the 
close  of  the  reporting  period.  The 
Average  Interval  for  Held  Orders  is  then 
calculated  by  dividing  the  total  number 
of  days  since  the  due  date  up  to  the 
reporting  period  close  date  by  the 
number  of  held  orders.  Incumbent  LECs 
should  measure  the  Average  Interval  for 
Held  Orders  for  both  competing  carrier 
orders  and  their  own  retail  customer 
orders.  VVe  propose  that  incumbent 
LECs  exclude  from  this  measurement 
those  orders  cancelled  by  a  competing 
carrier.  We  seek  comment  on  whether 
these  exclusions  will  assist  in  producing 
meaningful  results  and  on  whether 
additional  exclusions  are  needed. 

f  Installation  troubles.  47.  We 
tentatively  conclude  that  an  incumbent 
LEC  must  measure  Percentage  Troubles 


in  Thirty  Days  for  New  Orders.  We 
believe  that  incumbent  LECs  must 
calculate  the  percentage  of  new  orders 
for  which  a  competing  carrier,  or 
incumbent  LEC  customer  service 
representative,  receives  complaints  that 
there  is  a  problem  with  the  service 
within  the  first  thirty  days  after 
completion  of  the  oitier.  Trouble  reports 
often  indicate  that  a  customer  has  not 
received  the  exact  service  ordered, 
either  because  the  carrier  provided  the 
wrong  type  of  service  or  a  lower  quality 
of  service  than  expected.  We  believe, 
therefore,  that  this  measurement  will 
provide  information  about  whether  the 
incumbent  LEC  processed  the  order 
accurately.  Accordingly,  we  propose 
that  incumbents  LECs  measure 
Percentage  Troubles  in  Thirty  Days  for 
New  Orders  as  a  substitute  for  LCUG's 
proposed  measurement  of  Percentage 
Orders  Processed  Accurately.  We 
believe  that  Percentage  Troubles  in 
Thirty  Days  for  New  Orders  will  provide 
the  information  sought  by  LGUG,  but 
will  be  a  less  burdensome  measurement 
than  measuring  order  accuracy,  which 
requires  an  incumbent  LEG  to  compare 
the  original  account  profile  and  order 
sent  by  the  competing  carrier  to  the 
account  profile  following  completion  of 
the  order.  Nevertheless,  we  seek 
comment  on  using  this  measurement  as  - 
a  substitute  for  order  accuracy.  We  also 
seek  comment  on  whether  thirty  days  is 
an  appropriate  cut-off  for  measuring 
trouble  reports  for  new  orders. 

48.  Although  we  make  no  tentative 
conclusions  regarding  the  specific 
measurement  needed  to  measure 
Percentage  Troubles  in  Thirty  Days  for 
New  Orders,  we  seek  comment  on  the 
measurement.  Specifically,  we  seek 
comment  on  whether  this  measurement 
should  be  disaggregated  in  the  same 
way  as  the  other  ordering  and 
provisioning  measurements.  It  may  not 
be  appropriate,  for  example,  to  include 
interconnection  trunks  because  any 
problems  relating  to  such  trunks  will 
likely  affect  many  customers  on  the 
competing  carrier's  network,  rather  than 
one  specific  customer.  We  seek 
comment  on  whether  interconnection 
trunks,  or  any  other  categories  of 
disaggregation,  should  be  eliminated  for 
this  measurement. 

49.  Finally,  we  seek  comment  on 
whether  it  is  appropriate  to  measure 
percentage  troubles  on  a  "per  order" 
basis.  We  seek  comment  on  whether 
tracking  troubles  on  a  per  order  basis 
might  mask  a  higher  number  of  troubles 
for  larger  orders.  For  example,  an  order 
of  forty  new  lines  may  have  several 
problems  and  yet  would  be  reported  as 
having  onlv  one  trouble  report.  We 
therefore  seek  comment  on  whether  a 
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network  element  orders  might  be  more 
useful  than  a  "per  order"  basis 
g.  Ordering  quality  measurumonts. 

1.  Order  Flow  Through 

50.  An  incumbent  LEC's  interna! 
ordering  system  permits  its  retail  service 
reprnsentatives  to  subpiit  retail 
customers:  '  inically.  directly 
into  the  orii  a  This  is  known 
as  "flow  through.    Similarly,  a 
competing  carrier's  orders  "flow 
through"  if  thoy  are  transmitted 

el<  illy  (/ e,  with  no  manual 

in!'  >a)  through  the  gateway  into 

the  incumbent  LEC's  ordering  systems. 
Order  Flow  Through  applies  solely  to 
the  OSS  ordering  function,  not  the  OSS 
provisioning  function.  In  other  words. 
Order  Flow  Through  measures  only  how 
the  competing  carrier's  order  is 
tri:        ••(!  to  the  incumbent's  back 
oft-  "ing  system,  not  how  the 

incumbent  ultimately  completes  that 
order.  Electronically  pro<jess«d  service 
orders  are  more  likely  to  be  completed 
am''  one  to  human  error  than 

ori.  require  some  degree  of 

human  intervention. 

51.  We  tentatively  conclude  that 
incumbent  LECs  should  measure  the 
pfi  of  comp' '  s' orders 
th  i              irough  I'm                  .  to  the 
incumbent  LE("s  ordering  systems.  The 
Percentage  Order  Flow  Through 
measurement  seeks  to  calculate  the 
percen'          '           s  that  an  incumbent 
LEC  pi                       ironically  through  its 
gateway  and  accepts  into  its  back  ofHce 
systems  without  manual  intervention 
(i.tf.,  without  additional  human 
intervention  once  the  order  is  submitted 
into  the  system).  This  measurement 
only  applies  to  valid  orders,  that  is. 
orders  that  have  not  been  rejected  for 
some  reason.  A  separate  measurement 
for  rejei'.ted  orders  is  in  paragraph  53. 

52.  We  tentatively  concluoe  tnat  the 
Order  Flow  Through  measurement  must 
be  '     I      '-i^ated  by  the  following 

cat-  1 1)  resale  POTS;  (2)  resale 

specials:  (3)  network  elements:  and  (4) 
combinations  of  network  elements.  We 
note  that  the  proposed  categories  for  the 
Order  Flow  Through  measurement  are 
less  detailed  than  the  categories 
proposed  for  the  other  measurements 
relating  to  the  ordering  process  (e.g.. 
order  completion  and  order  status 
measurements).  We  believe  this 
distinction  is  justified  because  the  Order 
Flow  Through  measurement  focuses 
solely  on  the  OSS  ordering  function, 
whereas  the  other  proposed 
measurements  (i  e  .  those  regarding 
order  completion  and  order  status)  also 
focus  on  the  OSS  provisioning  function. 


li;  iiiu  pruvibiuning  i.uiui'xt.  uiere  may 
be  substantial  differences  in  the  time 
required  to  provide  various  types  of 
unbundled  network  elements  and 
services.  For  example,  the  time  required 
to  complete  certain  orders  may  vary 
based  on  whether  an  order  requires  a 
dispatch,  or  merely  a  billing  change.  In 
the  order  flow  through  context,  such  - 
issues  are  irrelevant  The  method  of 
ordering  resold  services  and  network 
elements  is  not  likely  to  vary  between 
residential  and  business  aistomers.  We 
seek  (  'on  the  proposed  levels  of 

dfsag^  I  for  the  Order  Flow 

Through  measurement  and  whether 
further  disaggregation  is  necessary. 

2  Order  Rejections 

53.  We  tentatively  conclude  that 
incumbent  LECs  must  report  on  the 
Percentage  of  Rejected  Orders.  We  also 
tentatively  conclude  that  this 
measurement  must  be  reported  to  the 
same  level  of  disaggregation  as  the 
Order  Flow  Through  measurement.  The 
Percentage  of  Rejected  Orders 
measurement,  would  determine  the 
percentage  of  total  orders  received 
electronically  that  are  rejected. 

54.  In  addition  to  the  above 
measurement,  we  seek  comment  on 
whether  incumbent  LECs  should  report 
on  the  average  number  of  times  an  order 
must  be  resubmitted  before  it  is  finally 
accepted  as  a  valid  order.  The  Average 
Submissions  per  Order  measurement 
would  require  incumbent  LECs  to 
measure  tne  number  of  orders  accepted 
for  provisioning  and  the  number  of 
orders  rejected  during  the  reporting 
period  in  order  to  calculate  the  total 
number  of  order  submissions  in  the 
reporting  period.  The  total  number  of 
order  submissions  would  then  be 
divided  by  the  total  number  of  orders 
accepted  for  provisioning  in  the 
reporting  period. 

h.  911  Database  update  and  accuracy. 
55.  One  of  the  OSS  databases  used  in 
ordering  and  provisioning  services  and 
facilities  to  competing  carriers  is  the 
911/E911  database.  We  seek  comment 
on  whether  incumbent  LECs  should 
measure  the  provision  of  911  and  E911 
emergency  services  to  comp>eting 
carriers.  The  accuracy  of  911  and  E911 
database  updates  was  identified  as  an 
importdnt  issue  in  the  Amehtech 
Michigan  271  Order.  62  FR  44969, 
August  25,  1997.  We  seek  comment  on 
whether  federal  reporting  requirements 
are  necessary  to  monitor  possible 
discrimination,  or  whether  the  states' 
existing  oversight  functions  of  911  and 
E911  database  services  adequately 
monitor  carrier-to-carrier 
discrimination. 


DO.  We  aiso  seek  comment  on  wnal 
particular  measurements  would  be 
useful  if  we  were  to  adopt  reporting 
requirements  in  this  area.  In  particular, 
we  seek  comment  on  the  utility  of 
measuring  the  percentage  of  accurate 
updates  for  incumbent  LEC  and 
competing  carrier  customers.  Such  a 
measurement  might  assist  a  competing 
carrier  in  determining  whether  there  is 
discriminatory  treatment  in  updating 
these  databases. 

57.  We  also  seek  comment  on  the 
utility  of  measuring  the  timeliness  of 
updates  to  the  911  and  E911  databases. 
We  seek  comment  on  whether 
incumbent  LECs  should  measure  the 
percentage  of  missed  due  dates  by 
establishing  due  dates,  or  specific  time 
frames,  for  updating  databases. 
Alternatively,  we  seek  comment  on 
whether  incumbent  LECs  should 
measure  the  mean  time  to  update  the 
911  and  E911  databases. 

3  Repair  and  Maintenance 
Measurements 

58.  We  tentati\'ely  conclude  that 
incumbent  LECs  must  provide  the 
following  repair  and  maintenance 
measurements:  (1)  Average  Time  to 
Restore:  (2)  Frequency  of  Repeat 
Troubles  in  Thirty  Days:  (3)  Frequency 
of  Troubles  in  a  Thirty  Day  Period:  and 
(4)  Percentage  of  Customer  Troubles 
Resolved  within  the  Estimated  Time. 
Incumbent  LECs  must  calculate  these 
measurements  for  themselves  and  for 
competing  carriers.  We  seek  comment 
on  whether  these  four  measurements  are 
sufficient  to  assess  whether  incumbent 
LECs  provide  repair  and  maintenance  in 
a  nondiscriminatory  manner,  or  whether 
this  assessment  could  be  done  with 
fewer  measurements.  In  addition,  we 
seek  comment  on  whether  incumbent 
LECs  should  disaggregate  the  repair  and 
maintenance  measurements  in  the 
manner  described  with  respect  to  the 
ordering  and  provisioning 
measurements. 

59.  The  Average  Time  to  Restore 
measurement  allows  a  competing  carrier 
to  gauge  whether  its  customers'  services 
are  repaired  in  the  same  time  frame  as 
that  of  the  incumbent  LEC's  customers. 
The  Average  Time  to  Restore  measures 
the  time  from  when  a  service  problem 

is  reported  to  the  incumbent  LEC  [i.e., 
when  a  "trouble  ticket"  is  logged)  to  the 
time  when  the  incumbent  LEC  returns  a 
trouble  ticket  resolution  notification  to 
the  competing  carrier. 

60.  The  Frequency  of  Troubles  in  a 
Thirty  Day  Period  measurement  reports 
the  percentage  of  access  lines  that 
receive  trouble  tickets  in  a  thirty  day 
period.  This  measurement  permits  a 
competing  carrier  to  determine  on  an 
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ongoing  basis  whether  its  customers 
experience  more  frequent  incidents  of 
trouble  than  the  incumbent  LEC's  end 
users.  Disparity  in  this  measurement 
may  indicate  differences  in  the 
underlying  quality  of  the  network 
components  supplied  by  the  incumbent 
LEC.  We  seek  comment  on  whether 
thirty  days  is  an  appropriate  time  frame. 

61.  The  Frequency  of  Repeat  Troubles 
in  a  Thirty  Day  Period  measurement 
calculates  the  percentage  of  trouble 
tickets  that  are  repeat  trouble  tickets. 
Any  differences  in  this  measurement 
may  indicate  that  the  incumbent  LEC 
provides  inferior  maintenance  support 
in  the  initial  resolution  of  troubles  or,  in 
the  alternative,  that  the  incumbent  LEC 
supplies  network  components  of  an 
inferior  quality.  The  Frequency  of 
Repeat  Troubles  in  a  Thirty  Day  Period 
measurement  is  calculated  by  dividing 
the  number  of  repeat  troubles  generated 
in  a  thirty  day  period  by  the  total 
number  of  trouble  tickets  received  in  the 
same  thirty  day  period.  Again,  we  seek 
comment  on  whether  thirty  days  is  an 
appropriate  time  frame. 

62.  The  Percentage  of  Customer 
Troubles  Resolved  Within  the  Estimated 
Time  measures  whether  the  estimated 
times  for  repairs  the  incumbent  LEC 
reports  to  competing  carriers  are  as 
reliable  as  the  estimated  times  the 
incumbent  LEC  provides  to  its  end  user 
customers.  Recognizing  that  troubles  on 
interconnection  trunikS  may  not  be 
customer  specific,  we  seek  comment  on 
the  utility  of  requiring  incumbent  LECs 
to  report  on  the  Percentage  of  Customer 
Troubles  Resolved  Within  the  Estimated 
Time  with  respect  to  interconnection 
trunks. 

63.  We  note  that  LCUG  has  proposed 
measurement  categories  for  the  Average 
Time  to  Restore  measurement  based  on 
the  disposition  and  cause  of  the  trouble. 
We  seek  comment  on  whether  most 
carriers  use  the  disposition  and  cause 
categories  proposed  by  LCUG,  and 
whether  such  a  breai^down  would  be 
useful  for  the  repair  and  maintenance 
measurements.  We  also  seek  comment 
on  whether  such  a  breakdown  would 
place  undue  burdens  on  incumbent 
LECs. 

64.  We  tentatively  conclude  that 
incumbent  LECs  should  exclude  the 
following  tyjjes  of  trouble  reports  from 
the  measurements  described  above:  (1) 
trouble  tickets  that  are  cancelled  by  the 
competing  carrier:  (2)  incumbent  LEC 
trouble  reports  associated  with  the 
internal  or  administrative  use  of  local 
service;  and  (3)  instances  where  the 
customer  requests  a  ticket  be  "held 
open"  for  monitoring  With  respect  to 
the  Frequency  of  Repeat  Troubles 
measurement,  we  tentatively  conclude 


that  incumbent  LECs  should  exclude 
subsequent  trouble  reports  on 
maintenance  tickets  that  have  not  been 
reported  as  resolved  or  closed.  We  seek 
comment  on  whether  these  exclusions 
will  assist  in  producing  meaningful 
results  and  whether  additional 
exclusions  are  needed. 

4.  Billing  Measurements 

65.  As  noted  above,  an  incumbent 
LEC  must  provide  nondiscriminatory 
access  to  billing,  as  one  of  the  five  OSS 
functions  identified  by  the  Commission 
in  the  Local  Competition  First  Report 
and  Order.  A  competing  carrier  is 
dependent  on  an  incumbent  LEC  to 
obtain  billing  information,  regardless  of 
whether  it  uses  unbundled  network 
elements  or  resold  services.  Two  types 
of  billing  information  a  competing 
carrier  must  obtain  from  an  incumbent 
LEC  are:  (1)  customer  usage  records  (/.e.. 
those  records  detailing  each  end  user's 
use  of  the  incumbent's  services):  and  (2) 
billing  invoices,  which  establish  the 
amount  the  competing  carrier  owes  the 
incumbent  LEC  for  use  of  its  services  or 
facilities. 

66.  We  tentatively  conclude  that  a 
competing  carrier  can  determine 
whether  it  is  obtaining 
nondiscriminatory  access  to  these  two 
sets  of  billing  records  by  obtaining 
performance  measurements  on  the 
Average  Time  to  Provide  Usage  Records 
and  the  Average  Time  to  Deliver 
Invoices.  The  first  measurement 
(Average  Time  to  Provide  Usage 
Records)  seeks  to  capture  the  average 
time  it  takes  an  incumbent  LEC  to 
provide  customer  usage  records.  We 
tentatively  conclude  that  incumbent 
LECs  should  use  the  measurements  for 
the  Average  Time  to  Provide  Usage 
Records  in  calculating  the  intervals  for 
competing  carriers  and  for  their  own 
retail  use.  For  competing  carriers,  an 
incumbent  LEC  must  compare  the  date 
and  time  it  records  usage  data  with  the 
date  and  time  it  transmits  the  records 
from  its  OSS  gateway  to  the  competing 
carrier.  For  its  own  retail  use,  we 
propose  that  an  incumbent  LEC  measure 
the  elapsed  time  between  the  date  and 
time  of  recording  the  usage  record  to  the 
date  and  time  it  reformats  the  record  on 
an  Electronic  Message  Record  (EMR),  or 
an  equivalent,  format.  We  seek  comment 
on  these  measurements.  Additionally. 
we  understand  that  files  and  billing  for 
local  usage,  exchange  access  usage,  and 
alternately  billed  usage  are  separated  in 
the  actual  billing  process,  and  we  seek 
comment  on  whether  incumbent  LECs 
should  disaggregate  the  Average  Time  to 
Provide  Usage  Records  into  these  three 
groups. 


67.  The  second  measurement 
(Average  Time  to  Deliver  Invoices)  seeks 
to  measure  the  average  time  it  takes  an 
incumbent  LEC  to  transmit  a  billing 
invoice  to  a  competing  carrier  for 
charges  related  to  resale  and/or  network 
elements.  We  tentatively  conclude  that 
incumbent  LECs  should  calculate  the 
Average  Time  to  Deliver  Invoices.  For 
competing  carriers,  an  incumbent  LEC 
must  compare  the  date  and  time  it 
transmits  the  invoices  to  the  competing 
carrier  to  the  date  and  time  the  billing 
cycle  closes.  For  an  incumbent  LEC's 
own  retail  use,  LCUG  has  proposed  that 
an  incumbent  LEC  compare  the  date  and 
time  the  customer's  bills  are  produced 
in  electronic  format  (whether  or  not 
they  are  distributed)  to  the  date  and 
time  the  billing  cycle  closes.  We  seek 
comment  on  this  proposal  for  retail  use 
and  on  our  tentative  conclusion 
regarding  the  appropriate  measurement 
for  competing  carriers.  We  also  seek 
comment  on  whether  incumbent  LECs 
should  report  separately  for  wholesale 
bill  invoices  and  unbundled  element 
bill  invoices  for  competing  carriers. 
Finally,  we  seek  comment  on  whether 
any  other  measurements  for  billing  are 
appropriate. 

5.  General  Measurements 

a.  Systems  Availability.  68.  We 
tentatively  conclude  that  an  incumbent 
LEC  must  measure  the  percentage  of 
time  its  electronic  interfaces  for  each 
OSS  function  are  actually  op>erational  as 
compared  to  the  scheduled  availability. 
We  propose  that  an  incumbent  LEC 
calculate  this  measurement  by 
comparing  the  total  time  it  provides 
access.to  a  particular  interface  during 
the  reporting  period  to  the  total  time  the 
interface  was  scheduled  to  be  available 
during  the  reporting  period.  We  also 
propose  that  an  incumbent  LEC 
compare  the  total  time  its  own  systems 
are  available  to  its  service 
representatives  to  the  amount  of  time 
that  those  systems  should  have  been 
available  during  the  reporting  period. 
We  believe  that  this  measurement  will 
assist  in  determining  whether  the 
incumbent  LEC  provides 
nondiscriminatory  access  to  its 
electronic  interfaces.  We  believe  that 
both  prolonged  outages  and  frequent 
unavailability  of  electronic  access  to  an 
incumbent  LEC's  OSS  interfaces  may 
significantly  and  adversely  affect  a 
competing  carrier's  ability  to  provide 
service  to  end  users.  We  tentatively 
conclude  that  this  measurement  must  be 
disaggregated  by  interface  type,  such  as 
EDI  and  GUI,  as  well  as  by  each  separate 
OSS  function  provided  by  the 
incumbent  LEC  to  competing  carriers 
(e.g.,  pre-ordering,  ordering, 
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provisioning,  repair  and  maintenance, 
and  billing).  We  seek  comment  on  our 
tentative  conclusions  regarding  systems 
availability  mHasurements 

b  Center  Responsiveness.  69.  We 
tentatively  conclude  that  an  incumbent 
LEC  must  measure  the  average  time  to 
answer  calls  from  competing  carriers  to 
an  incumbent  LEC's  wholesale  service 
center.  We  propose  that  an  incumbent 
LEC  calculate  this  measurement  by 
tracking  the  time  elapsed  from  when  the 
service  center's  call  management  system 
is  prompted  by  an  incoming  call  from  a 
competing  carrier  until  the  call  is 
answered  by  an  incumbent  LEC's 
service  representative.  We  seek 
comment  on  our  tentative  conclusion  to 
require  a  measurement  for  center 
responsiveness. 

c.  Operator  services  and  directory 
assistance.  70.  We  tentatively  conclude 
that  an  incumbent  LEC  must  measure 
the  average  time  it  takes  its  own  end 
user  customers  and  those  of  competing 
carriers  to  access  the  incumbent  LEC's 
operator  services  and  directory 
assistance  databases  or  operators.  We 
seek  comment  on  this  speciHc 
measurement. 

71.  Incumbent  LECs  appear  to  be  able 
to  provide  separate  measurement  results 
for  competing  carriers  that  use 
dedicated  trunks  to  access  the 
incumbent  LEC's  OS/DA  database  or 
operators.  Therefore,  we  tentatively 
conclude  that  incumbent  LECs  must 
provide  separate  measurement  results  in 
such  instances.  We  seek  comment, 
however,  on  whether,  for  purposes  of 
disaggregation,  an  incumbent  LEC  is 
able  to  differentiate  between  OS/DA 
calls  from  its  own  end  user  customers 
and  customers  of  competing  carriers  if 
all  such  calls  are  carried  over  the  same 
OS/DA  trunk  groups. 

6.  Interconnection  Measurements 

72.  As  previously  noted,  section 
Z51(c)(2)  of  the  Act  requires  incumbent 
LECs  to  provide  interconnection  to 
competing  carriers  at  the  same  level  of 
quality  as  used  in  their  own  networks. 
We  tentatively  conclude  that  incumbent 
LECs  must  measure  the  quality  of 
interconnection  through  three  different 
means.  As  discussed  above,  we 
tentatively  conclude  that  incumbent 
LECs  must  report  separately  for 
interconnection  trunks  when 
disaggregating  the  ordering  and 
provisioning  measurements,  as  well  as 
the  repair  and  maintenance 
measurements.  We  also  tentatively 
conclude,  as  discussed  below,  that 
incumbent  LECs  must  report  on  two  sets 
of  interconnection  measurements,  one 
for  trunk  blockage  and  one  for 
collocation.  These  two  sets  of 


measurements  are  intended  to  reveal  the 
quality  of  interconnection  provided  to 
competing  carriers. 

a.  Trunk  Blockage.  73.  We  tentatively 
conclude  that  incumbent  LECs  must 
measure  trunk  blockage,  i.e..  blockage 
on  final  trunk  groups  within  their 
networks.  Blockage  on  these  final  trunk 
groups  prevents  end  user  calls  from 
reaching  their  final  destination.  The 
inability  of  a  competing  carrier's  end 
users  to  complete  or  receive  calls  has  a 
direct  impact  on  the  customer's 
perception  of  the  competing  carrier's 
quality  of  service. 

74.  We  believe  that  competing 
carriers'  traffic  can  be  blocked  at  two 
critical  points:  (1)  interconnection  trunk 
groups  (e.g  .  those  trunk  groups 
connecting  the  incumbent  LEC's  end 
offices,  access  tandems,  or  local 
tandems  with  a  competing  carrier's 
network);  or  (2)  common  trunk  groups 
located  within  the  incumbent  LEC's 
network  behind  the  point  of 
interconnection  (e.g..  trunks  connecting 
the  incumbent's  tandem  switch  with 
other  points  in  the  incumbent  LEC's 
network).  We  therefore  tentatively 
conclude  that  an  incumbent  LEC 
measure  on  blockage  on  both  sets  of 
trunk  groups.  We  seek  comment  on 
these  tentative  conclusions. 

75.  We  seek  comment  on  certain 
general  issues  associated  with 
measuring  trunk  blockage.  We  recognize 
that  inferior  service  is  generally 
indicated  by  repeated  blockage  on  the 
same  final  trunk  groups.  We  therefore 
seek  comment  on  whether  incumbent 
LECs  should  measure  whether  there  is 
repeated  blockage  over  the  same  trunk 
groups  for  an  ongoing  period,  such  as 
three  consecutive  months.  We  also  seek 
comment  on  whether  incumbent  LECs 
should  report  on  blockage  exceeding  a 
certain  blocking  standard  for  both 
interconnection  and  common  trunk 
group  measurements.  In  the  Bell 
Atlantic/ N^['NEX  Merger  Order.  f6r 
example,  the  Commission  required  Bell 
Atlantic  to  report  on  blockage  exceeding 
a  blocking  standard  of  B.Ol  for 
interconnection  trunks  and  B.005  for 
common  trunks.  We  seek  comment  on 
whether  incumbent  LECs  should 
measure  blockage  exceeding  these 
standards. 

76.  We  also  seek  comment  on 
methods  by  which  parties  may  evaluate 
whether  incumbent  LECs  are  providing 
interconnection  in  compliance  with 
their  statutory  obligations  under  section 
251(c)(2).  With  respect  to 
interconnection  trunks,  we  seek 
comment  on  the  utility  of  comparing 
blockage  on  interconnection  trunks  and 
blockage  on  the  incumbent  LEC's 
interoffice  trunk  groups  carrying  its 


retail  customers'  traffic.  In  the 
Ameritech  Michigan  271  proceeding, 
Ameritech  provided  data  on  trunk 
blockage  rates  for  both  groups.  The 
Commission  determined  that  a  higher 
percentage  of  interconnection  trunking 
groups  exf)erienced  blockage  than  did 
Ameritech's  interoffice  trunking  groups 
serving  its  retail  customers,  suggesting 
that  Ameritech's  interconnection 
facilities  did  not  meet  the  same  service 
standards  as  those  used  within  its  own 
network.  We  seek  comment  on  the  value 
of  using  a  comparison  similar  to  that 
used  in  the  Ameritech  Michigan  271 
Order  for  gauging  whether 
interconnection  trunks  are  provided  in 
a  nondiscriminatory  manner.  We  also 
seek  comment  on  which  set  of 
interoffice  trunk  groups  incumbent 
LECs  should  monitor. 

77.  A  competing  carrier's  ability  to 
provide  service  to  its  customers  may 
also  be  affected  by  blockage  on  common 
trunks  located  within  the  incumbent 
LEC's  network  behind  the  point  of 
interconnection.  We  tentatively 
conclude  that  it  is  necessary  to  measure 
common  trunk  blockage  and  seek 
comment  on  appropriate  methods  to 
make  such  measurements.  Specifically, 
we  seek  comment  on  whether 
incumbent  LECs  should  use  the 
common  trunk  data  report  established 
in  BellCore  Special  Report  SR  STS- 
000317,  "Common  Trunk  Transport 
Group  Performance  Data."  Issue  2. 
September  1990.  While  we  recognize 
that  this  report  was  intended  to  provide 
information  about  common  trunk 
blockage  to  interexchange  carriers 
(LXCs).  we  seek  comment  on  whether 
this  report  can  provide  useful 
information  for  competing  carriers  as 
well.  We  also  seek  comment  on  whether 
incumbent  LECs  generally  use  this 
common  trunk  data  report  and  whether 
all  the  measurements  in  the  report  are 
applicable  to  competing  carriers. 
Additionally,  we  seek  comment  on  the 
utility  of  requiring  incumbent  LECs  to 
report  on  blockage  on  common  trunks 
within  their  networks  that  connect  to  a 
point  of  interconnection,  as  well  as  on 
interoffice  common  trunks  that  are  not 
connected  to  a  point  of  interconnection. 
We  seek  comment  on  an  incumbent 
LEC's  ability  to  separately  measure  and 
report  on  blockage  over  these  two  types 
of  common  trunks  [i.e.,  those  trunk 
groups  that  connect  to  a  point  of 
interconnection  and  those  that  do  not) 
and  whether  information  about  these 
two  types  of  trunk  groups  will  assist  a 
competing  carrier  in  determining 
whether  it  is  receiving 
nondiscriminatory  interconnection. 

78.  Finally,  we  seek  comment  on 
whether  an  incumbent  LEC  must 
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measure  call  completion  rates  to 
demonstrate  that  it  is  satisfying  the 
statutory  requirements  of  section 
251(c)(2)  In  measuring  call  completion 
rates,  an  incumbent  LECl  would  compare 
the  pen:entage  of  calls  completed  by 
incumbent  LEG  customers  to  competing 
carrier  customers,  relative  to  the 
percentage  of  calls  completed  by 
incumbent  LEC  customers  to  other 
incumbent  LEC  customers  In  the 
Ameritech  Michigan  271  Order,  the 
Commission  noted  that  data  regarding 
the  rate  of  call  completion  would  be 
useful  in  assessing  the  quality  oi 
interconnection.  We  seek  comment  on 
the  utility  of  using  this  measurement  to 
gauge  the  quality  of  interconnection 
provided  by  an  incumbent  LEC  and  on 
the  benefits  of  using  the  call  completion 
measurement  in  addition  to,  or  instead 
of,  the  trunk  blockage  measurement.  We 
also  seek  comment  on  the  additional 
costs  or  burdens  that  such  a 
measurement  would  impose  on 
Encumbent  LECs. 

/      b.  Collocation.  79.  We  tentatively 
'   conclude  that  incumbent  LECs  must 
measure  certain  aspects  of  providing 
collocation  arrangements.  Section 
251(c)(6)  and  our  rules  require 
incumbent  LECs  to  provide  physical 
and  virtual  collocation  as  a  means  of 
interconnection  or  access  to  unbundled 
network  elements.  Consequently,  we 
tentatively  conclude  that  incumbent 
LECs  must  provide  measurements 
concerning  their  provision  of 
collocation  facilities  to  competing 
carriers,  including  the  response  time  for 
initial  requests  for  collocation.  We  also 
tentatively  conclude  that  this 
measurement  must  be  disaggregrated 
between  virtual  and  physical 
collocation  arrangements.  The  provision 
of  collocation  arrangements  involves 
several  steps:  (1)  the  initial  query  by  a 
competing  carrier  regarding  space  for 
collocation,  and  the  incumbent  LEC's 
response  to  that  query;  (2)  the  actual 
ordering  of  the  collocation  arrangement 
by  the  competing  carrier;  and  (3)  the 
completion  of  that  arrangement  by  the 
incumbent  LEC.  We  tentatively 
conclude  that  incumbent  LECs  must 
provide  the  following  measurements:  (1) 
Average  Time  to  Respond  to  a 
Collocation  Request:  (2)  Average  Time 
to  Provide  a  Collocation  Arrangement; 
and  (3)  Percentage  of  Due  Dates  Missed 
with  respect  to  the  provision  of 
collocation  arrangements.  We  seek 
comment  on  the  utility  of  these 
proposed  measurements. 

80.  We  tentatively  conclude  that  the 
Average  Time  to  Respond  to  a 
Collocation  Request  must  be  determined 
by  computing  the  elapsed  time  from  the 
incumbent  LEC's  receipt  of  a  request  for 


collocation  by  a  competing  carrier  to  the 
time  the  incumbent  LEG  responds  to 
such  a  request.  The  Average  Time  to 
Provide  a  Collocation  Arranyemer' 
must  be  calculated  from  the  t::-,!-  t.^at 
the  competing  carrier  submits  an  order 
for  a  collocation  arrangement  to  the  time 
that  the  arrangement  is  made  available 
to  the  competing  carrier.  Finally,  an 
incumbent  LEG  must  calculate  the 
Percentage  of  Due  Dates  Missed  by 
com  paring  the  number  of  times  it 
missed  a  committed  date  for  providing 
collocation  facilities  to  the  total  number 
of  confirmed  due  dates  for  collocation 
arrangements  during  the  reporting 
period.  We  also  tentatively  conclude 
that  incumbent  LECs  must  disaggregate 
these  measurements  by  virtual  and 
physical  collocation  arrangements.  We 
seek  comment  on  these  tentative 
conclusions. 

\    Reporting  Procedures 

81.  We  also  propose  model 
procedures  to  assist  states  considering 
how  performance  measurements  should 
be  reported.  These  model  reporting 
procedures  are  intended  to  facilitate 
access  by  competing  carriers  and  states 
to  the  measurements  produced  by  the 
incumbent  LECs  so  that  carriers  and 
states  can  determine  whether  incumbent 
LECs  are  satisfying  their  statutor)' 
obligations  pursuant  to  section  251. 
This  section  discusses  proposals 
regarding:  (1)  who  should  receive  the 
reports;  (2)  the  frequency  of  reports;  and 
(3)  auditing  procedures. 

A.  Receipt  of  Reports 

82.  We  seek  comment  on  who  should 
receive  these  reports  from  the 
incumbent  LECs  on  a  regular  basis.  We 
believe  that  the  main  purpose  of  these 
performance  reports  is  to  permit 
competing  carriers  to  determine 
whether  they  are  obtaining  access 
consistent  with  the  requirements  of 
section  251.  We  tentatively  conclude, 
therefore,  that  only  those  carriers  that 
already  obtain  services  or  facilities  from 
the  incumbent  LEC  through  an 
interconnection  agreement,  or  under  a 
statement  of  generally  available  terms, 
should  have  the  opportunity  to  receive 
reports.  Commenters  that  believe  that 
other  groups  of  earners,  such  as  those 
considering  whether  to  enter  the  market, 
should  also  receive  reports  should 
explain  why  the  benefits  of  their 
receiving  reports  outweigh  the  costs  to 
incumbent  LECs. 

83.  In  order  to  minimize  unnecessary 
costs  or  burdens  for  incumbent  LECs, 
we  further  conclude  that  an  incumbent 
LEC  should  provide  reports  to  an 
individual  competing  carrier  only  after 


receiving  a  request  from  the  competing 
carrier  for  such  reports. 

84.  States  may  also  have  an  interest  in 
reviewing  performance  reports.  With 
respect  to  whether  state  officials  should 
receive  a  copy  of  the  reports  that  we 
propose  in  this  NPRM.  we  tentatively 
conclude  that  individual  states  can  best 
assess  whether  they  wish  to  receive  the 
reports.  While  this  Commission  may  not 
need  to  review  reports  on  a  regular 
basis,  we  note  that  the  Commission 
could  obtain  the  reports  upon  request. 

85.  Finally,  we  seek  comment  on 
whether  reports  should  be  filed  with  a 
central  clearinghouse  so  that  state 
commissions,  other  competing  carriers, 
or  the  general  public  can  review  an 
incumbent  LEC's  performance  in 
different  states.  We  seek  comment  on 
the  benefits  and  costs  involved  in 
developing  such  a  clearinghouse.  We 
also  seek  comment  on  what  entity 
should  act  as  a  clearinghouse,  e.g.,  a 
coalition  of  regulators  (such  as  NARUC) 
or  another  organization. 

86.  We  recognize  that  parties  may  be 
concerned  about  disclosing  confidential 
measurement  results  if  results  particular 
to  an  incumbent  LEC  or  to  an  individual 
competing  carrier  are  reported  broadly. 
We  seek  comment  on  the  need  to  keep 
individual  competing  carrier 
information  confidential  and  on 
whether  only  aggregate  measurement 
results  be  made  available  to  other 
competing  carriers  or  to  the  general 
public. 

87.  With  respect  to  incumbent  LEC 
measurement  results,  we  believe  that 
individual  competing  carriers  must  have 
access  to  incumbent  LEC  results  so  that 
they  can  make  a  meaningful  comparison 
with  their  own  data.  We  seek  comment, 
however,  on  whether  incumbent  LEC 
measurement  results  should  be 
protected  from  disclosure  to  non- 
requesting  competing  carriers  or  to  the 
general  public.  If  regulatory  agencies 
request  incumbent  LEC  and  competing 
carrier  measurement  results,  we  ask 
parties  to  comment  on  whether 
protective  measures  are  necessary  and 
to  propose  appropriate  mechanisms  to 
keep  those  results  confidential. 
Similarly,  we  ask  parties  to  comment  on 
whether  competing  carriers  that  receive 
incumbent  LEC  measurement  results 
should  be  required  to  limit  their  use  and 
disclosure  of  those  results  and  to 
propose  appropriate  mechanisms  for 
guarding  against  improper  use. 

B.  Frequency  of  Reports 

88.  We  also  seek  comment  on  how 
frequently  incumbent  LECs  should  file 
performance  reports  with  competing 
carriers  once  requested  by  those 
carriers.  Specifically,  we  seek  comment 
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on  the  costs  and  benefits  of  requiring 
monthly  reporting,  as  opposed  to 
reporting  on  a  less  frequent  basis,  such 
as  quarterly.  We  also  seek  comment  on 
how  quickly  an  incumbent  LEG  should 
provide  a  performance  report  after  it  is 
requested. 

C.  Auditing  Requirements 

89.  As  part  of  a  performance 
monitoring  mechanism,  several 
competing  carriers  proposed  that 
competing  carriers  be  given  a  reasonable 
opportunity  to  conduct  audits  of 
performance  reports.  These  commenters 
have  stated  that  periodic  auditing  of  the 
f)erformance  reports  is  necessary  to 
ensure  that  incumbent  LECs  are  using 
appropriate  methodologies  and  are 
accurately  reporting  the  required 
measurements.  We  believe,  however, 
that  some  audits  may  be  unnecessary  or 
unduly  burdensome  for  the  incumbent 
LEC.  We  therefore  seek  comment  on  the 
need  to  conduct  such  audits  as  part  of 

a  model  performance  monitoring 
scheme.  We  also  seek  comment  on  the 
types  of  audits  that  might  impose  undue 
burdens.  Finally,  we  seek  comment  on 
mechanisms  that  will  permit  competing 
carriers  to  conduct  audits,  when 
necessary,  while  protecting  incumbent 
LECs  from  unduly  burdensome  or 
unnecessary  audits.  In  addressing  this 
issue,  we  ask  parties  to  comment  on 
who  should  pay  for  the  costs  of  the 
%udit. 

90.  In  addition  to  audits.  LCUG  also 
proposed  that  an  incumbent  LEC  should 
make  available,  at  a  competing  carrier's 
request,  the  raw  data  underlying  a 
report  at  tfie  same  time  it  provides  the 
performance  report  to  that  competing 
carrier 

The  raw  data  is  that  data  captured  by 
the  incumbent  LEC.  such  as  the 
individual  stop  and  start  times,  that  are 
used  to  produce  the  measurement 
results.  The  competing  carrier  could  use 
this  data  to  validate  the  incumbent 
LECs  performance  measurements  or  to 
perform  additional  statistical  tests  to 
determine  whether  there  is  a 
statistically  significant  difference  in  the 
way  in  which  an  incumbent  LEC 
provisions  itself  compared  with  the  way 
in  which  it  provisions  competing 
carriers.  We  seek  comment  on  whether 
model  reporting  procedures  should 
include  providing  access  to  raw  data  at 
this  initial  stage,  rather  than  in  the 
context  of  an  audit.  We  recognize  that 
there  may  be  additional  burdens  or  costs 
to  the  incumbent  LEC  in  providing  the 
raw  data  to  a  competing  carrier  and  that 
incumbent  LECs  may  wish  to  keep  data 
regarding  services  and  facilities  they 
provide  to  themselves  confidential.  We 
seek  comment  on  the  types  and 


magnitudes  of  these  burdens  or  costs. 
To  the  extent  that  commenters  support 
regular  provision  of  the  raw  data,  they 
should  explain  why  the  advantages  of 
obtaining  such  data  outweigh  these 
costs. 

91.  Finally,  we  seek  comment  on  how 
long  the  incumbent  LEC  should  retain 
the  underlying  data.  One  party  proposed 
that  an  incumbent  LEC  retain  the  data 
for  two  years.  We  seek  comment  on 
whether  this  is  an  appropriate  period  for 
retention,  or  whether  such  a 
requirement  is  excessive  if  a  competing 
carrier  is  also  permitted  to  obtain  the 
raw  data  on  n  regular  basis  along  with 
the  report. 

VI.  Evalualiiii;  ni  t'lT'urTn.itice 
Measurementii 

92.  We  believe  that  performance 
measurements  and  reporting 
requirements  are  necessary  to  ensure 
that  incumbent  LECs  provide 
interconnection  and  access  to  OSS 
functions  and  OS/DA  in  compliance 
with  the  statutory  requirements  of 
section  251  of  the  Communications  Act. 
As  a  practical  matter,  we  expect  that 
various  parties  will  use  the  information 
contained  in  performance 
measurements  as  bases  for  determining 
whether  an  incumbent  LEC  is  in 
compliance  with  the  applicable 
statutory  standards.  For  example, 
competing  carriers  may  review  the 
measurements  to  determine  whether  the 
incumbent  LEC  is  providing  access  in  a 
nondiscriminatory  manner.  In  making 
this  determination,  parties  will 
inevitably  evaluate  the  results  of  these 
measurements  using  some 
preestablished  set  of  criteria  in  order  to 
determine  whether  the  statutory 
requirements  have  been  satisfied. 

93.  Although  few  parties  raised  the 
issue  in  the  initial  round  of  comments, 
several  carriers  have  recently  raised 
questions  about  how  regulators  and 
competing  carriers  can  use  the  data 
generated  by  performance 
measurements  to  evaluate  whether  an 
incumbent  LEC  has  adhered  to  its 
statutory  obligations.  We  seek  comment 
on  whether  we  should  recommend  use 
of  a  uniform  evaluation  process  that 
relies  on  objective  criteria.  We  seek 
comment  on  whether  such  an  approach 
will  inject  more  consistency  and 
predictability  into  determining  whether 
an  incumbent  is  meeting  its  statutory 
obligations.  We  believe  that  bringing 
more  consistency  and  predictability  to 
the  evaluation  process  is  supported  by 
the  pro-competitive  goals  of  the  1996 
Act  and  would  benefit  both  incumbent 
LECs  and  competing  carriers. 

94.  Incumbent  LECs  must  comply 
with  various  statutory  requirements  in 


their  provision  of  interconnection  and 
access  to  OSS  functions  and  op)erator 
services  and  directory  assistance.  We 
believe  that  a  number  of  methods  for 
evaluating  performance  measurements 
could  be  used  to  make  an  objective 
determination  as  to  whether  an 
incumbent  LEC  is  meeting  these 
statutory  requirements.  In  particular,  the 
few  parties  that  have  addressed  this 
issue  have  proposed  using  statistical 
analysis  or  performance  benchmarks  as 
evaluation  methodologies. 

95.  Statistical  analysis  can  help  reveal 
the  likelihood  that  reported  differences 
in  a  LECs  performance  toward  its  retail 
customers  and  competitive  carriers  are 
due  to  underlying  differences  in 
behavior  rather  than  random  chance. 
We  seek  comment  on  whether 
specifying  a  preferred  statistical 
methodology  would  assist  in  evaluating 
an  incumbent  LECs  performance,  and 
on  whether  a  uniform  statistical 
methodology  would  assist  in  comparing 
the  performance  of  incumbent  LECs 
across  regions.  We  seek  comment  on 
which  statistical  tests,  if  any.  the 
Commission  should  recommend.  We 
believe  that  simple  statistical  tests  that 
are  widely  understood  and  generally 
accepted  would  most  likely  be 

f>erceived  as  fair  and  would  lead  to  the 
east  disagreement  concerning  the 
interpretation  of  the  statistical  results. 
We  seek  comment  on  the  use  of 
conventional  statistical  tests  of  the 
equality  of  means  to  determine  whether 
observed  differences  in  various 
performance  measurements  between  an 
incumbent  LECs  own  retail  customers 
and  competing  carriers  are  likely  to 
reflect  actual  differences  in 
performance.  We  also  seek  comment  on 
whether  tests  of  the  equality  of 
variances  or  of  the  equality  of  the 
proportions  of  each  sample  that  exceed 
a  given  value  would  be  useful.  We  seek 
comment  on  whether  any  assumptions 
associated  with  the  statistical  methods 
described  above  might  not  be  met  by  the 
performance  measurement  data,  and  on 
what  the  appropriate  statistical 
methodology  would  be  in  such 
instances.  We  request  comment  on  the 
desirability  of  using  other,  more 
complex  forms  of  statistical  analysis, 
and  on  whether  additional  data 
collection  would  be  necessary  to  allow 
use  of  these  techniques. 

96.  In  an  ex  parte  submission  AT&T 
proposed  using  three  criteria  to 
determine  incumbent  LEC  compliance 
with  nondiscrimination  obligations, 
including  the  maximum  number  of 
comparisons  failing  the  statistical  test 
for  nondiscrimination,  the  maximum 
number  of  repeating  measurements 
failing  the  test,  and  that  no  extreme 
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differences  occur  between  the  results  for 
the  incumbent  LEC  and  those  for  the 
competing  carrier.  BellSouth  in  another 
proceeding  has  argued  that  the 
appropriate  standard  is  that  monthly 
results  for  the  competing  carrier  should 
lie  within  three  standard  deviations  of 
the  average  of  the  incumbent  LECs 
monthly  performance,  and  that  the 
results  for  one  of  the  entities  should  not 
be  higher  than  those  for  the  other  for 
three  consecutive  months.  We  request 
comment  on  AT&T's  and  BellSouth's 
proposed  approaches  to  the  use  of 
statistical  tests  in  evaluating 
performance  data.  We  note  that,  even  if 
statistically  significant  differences 
appear  between  results  for  the 
incumbent  LEC  and  the  competing 
carrier,  these  differences  may  be  too 
small  to  have  any  practical  competitive 
consequence  and  may  not  justify  a  legal 
conclusion  that  the  incumbent  LEC  has 
discriminated  against  the  competing 
carrier.  Consequently  we  seek  comment 
on  whether  threshold  values  of  the 
absolute  difference,  or  the  percentage 
difference,  in  averages  of  performance 
measures  should  be  used  in  addition  to 
measures  of  statistical  significance.  We 
request  comment  on  whether  the  form 
in  which  an  incumbent  LEC  makes  the 
data  available  to  other  parties  and  to 
regulators,  for  instance  whether  the  data 
should  be  continuous  or  in  intervals, 
should  be  specified,  and  on  whether  the 
data  should  be  provided  in  a  computer 
file  rather  than  on  paper. 

\  (I   Other  Issues  Raised  by  Petitioners 

97.  In  developing  model  rules,  we 
tentatively  conclude  that  it  is  not 
appropriate  at  this  time  to  undertake 
certain  additional  actions  requested  by 
petitioners.  These  additional  actions 
include  establishing  performance 
standards,  technical  standards  for  OSS 
interfaces,  and  remedial  measures  for 
non-compliant  incumbent  LECs. 

VIII.  Small  and  Midsized  LECS 

98.  We  seek  comment  on  whether  the 
proposed  model  performance 
measurements  and  reporting 
requirements  will  impose  particular 
costs  or  burdens  on  small,  rural,  or 
midsized  incumbent  LECs.  We  also  seek 
comment  on  how  the  proposed  model 
rules  should  be  modified  to  take  into 
account  any  particular  concerns  of  these 
LECs.  For  example,  certain  incumbent 
LECs  may  believe  that  the  proposed 
guidelines  should  be  tailored  to  meet 
circumstances  relating  to  the  areas  in 
which  small,  rural  or  midsized  LECs  are 
located. 


IX.  Procedural  .Matters 

A.  Ex  Parte  Presentations 

99.  This  matter  shall  be  treated  as  a 
'permit-but-disclose  "  proceeding  in 

accordance  with  the  Commission's  ex 
parte  rules.  Persons  making  oral  ex 
parte  presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  presentations  are  set  forth 
in  section  1.1206(b)  as  well. 

B.  Initial  Paperwork  Reduction  Act 
Analysis 

100.  This  Notice  contains  either  a 
proposed  information  collection.  As 
part  of  its  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the 
general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  Notice,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  Notice,  OMB 
comments  are  due  60  days  from  date  of 
publication  of  this  Notice  in  the  Federal 
Register.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

C.  Initial  Regulatory  Flexibility 
Certification 

101.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  the  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  the  Notice  of 
Proposed  Rulemaking  (NPRM)  on 
Performance  Measurements  and 
Reporting  Requirements  for  Operations 
Support  Systems,  Interconnection,  and 
Operator  Services  and  Directory 
Assistance.  Written  public  comments 
are  requested  on  the  IRFA.  Comments 
must  be  identified  as  responses  to  the 


IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  NTRM  provided 
t)elow  in  Part  IX.  D.  The  Commission 
will  send  a  copy  of  the  NPRM, 
including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  NPRM  on  Performance 
Measurements  and  Reporting 
Requirements  for  Operations  Support 
Systems,  Interconnection,  and  Operator 
Services  and  Directory  Assistance  and 
IRFA  (or  summaries  thereof)  will  be 
provided  in  the  Federal  Register 

102.  Need  for  and  Objectives  of  the 
Proposed  Rule.  We  are  issuing  the 
NPRM  specifically  seeking  comment  on 
and  presenting  tentative  conclusions  on 
proposed  performance  measurements 
and  reporting  requirements  intended  to 
measure  whether  an  incumbent  LEC  is 
providing  nondiscriminatory  access  to 
operations  support  ser\'ices  (OSS), 
interconnection,  and  operator  services 
and  directory  assistance  (OS/DA).  We 
also  seek  comment  on  the  use  of 
performance  standards  and  other 
methods  to  evaluate  whether  an 
incumbent  LEC  is  complying  with  its 
statutory  obligations  under  section  251. 
Finally,  although  we  do  not  set  forth 
proposals  in  this  area,  we  seek  comment 
on  issues  related  to  OSS  interface 
standards  and  remedial  provisions. 
Based  on  the  comments  received  in  the 
NPRM,  we  may  issue  new  rules. 

103.  Legal  Basis.  The  legal  basis  for 
any  action  that  may  be  taken  pursuant 
to  the  NPRM  is  contained  in  sections  1. 
2,  4,  201,  202,  222,  251,  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  152,  154,  201, 
202.  222,  251,  and  303(r). 

104.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  by 
the  Notice  of  Proposed  Rulemaking  The 
RFA  directs  agencies  to  provide  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  will  be  affected  by  our  rules.  The 
RFA  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  For  the  purposes  of  this 
order,  the  RFA  defines  a  "small 
business"  to  be  the  same  as  a  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  is  independently  ov^ed  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
The  SBA  has  defined  a  small  business 
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for  Standard  Industrial  Classification 
(SIC)  category  4813  (Telephone 
Communications,  Except 
Radiotelephone)  to  be  an  entity  that  has 
no  more  than  1,500  employees. 

105.  Although  affected  incumbent 
local  exchange  carriers  (ILECs)  may 
have  no  more  than  1,500  employees,  we 
do  not  believe  that  such  entities  should 
be  considered  small  entities  within  the 
meaning  of  the  RFA  because  they  either 
are  dominant  in  their  Held  of  operations 
or  are  not  independently  owned  and 
operated,  and  are  therefore  by  dePinition 
not  "small  entities"  or  "small  business 
concerns"  under  the  RFA.  Accordingly, 
our  use  of  the  terms  "small  entities"  and 
"small  businesses"  does  not  encompass 
small  incumbent  LECs.  Chit  of  an 
abundance  of  caution,  however,  for 
regulatory  flexibility  analysis  purposes, 
we  will  separately  consider  small  ILECs 
within  this  analysis  and  use  the  term 
"small  incumbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  SBA  as  "small  business 
concerns." 

106.  Total  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  (the  Census 
Bureau)  reports  that  at  the  end  of  1992. 
there  were  3.497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators.  PCS  providers, 
covered  SMR  providers,  and  resellers.  It 
seems  certain  that  some  of  those  3.497 
telephone  service  firms  may  not  qualify 
as  small  entities  because  they  are  not 
"independently  owned  and  operated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1.500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  (o 
conclude,  therefore,  that  fewer  than 
3.497  telephone  service  firms  are  either 
small  entities  or  small  incumbent  LECs 
that  may  be  affected  by  this  order. 

107.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA's  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  LECs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the 
Telecommunications  Relay  Service 


(TRS).  According  to  our  most  recent 
data,  1.371  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1.500 
employees,  or  are  dominant  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  LECs 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer 
than  1.371  small  providers  of  local 
exchange  service  are  small  entities  or 
small  ILECs  that  may  be  affected  by  this 
order. 

108.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements.  We  are 
seeking  comment  on  requiring  all 
incumbent  LECs  to  report  on  all  the 
measurements.  These  proposed 
measurements  seek  to  measure  access 

firovided  by  an  incumbent  LEC  to  all 
ive  OSS  functions,  as  well  as  to 
interconnection  and  OS/DA.  We  also 
seek  comment  on  how  of^en  incumbent 
LECs  should  provide  these 
measurements,  whether  and  for  how 
long  they  should  retain  the 
measurement  data,  and  whether  the 
incumbent  LEC  should  perform  any 
statistical  analysis  of  the  measurement 
data.  Finally  we  seek  comment  on 
reporting  procedures,  including:  (1) 
whether  an  incumbent  LEC  must  report 
separately  on  performance  to  itself,  any 
local  exchange  affiliate,  competing 
carriers  in  aggregate,  and  individual 
competing  carriers;  (2)  whether  an 
incumbent  LEC  should  only  provide 
performance  monitoring  reports  to  an 
individual  competing  carrier  after 
receiving  a  request  from  the  competing 
carrier  for  such  reports  on  a  regular 
basis:  (3)  how  frequently  an  incumbent 
LEC  should  provide  performance 
monitoring  reports;  (4)  whether  to 
accord  confidential  treatment  to 
individual  competing  carrier 
information  and  incumbent  LEC  retail 
information;  (5)  whether  an  incumbent 
LEC  should  make  available  upon  the 
request  of  a  competing  carrier  or 
regulator  raw  data  underlying  a  report: 
and  (6)  whether  competing  carriers 
should  be  entitled  to  ask  for  and  obtain 
audits  of  the  data  underlying 
performance  reports. 

109.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Significant  Alternatives 
Considered  In  Part  VIII  of  the  NPRM. 
we  seek  comment  on  the  expenses 
involved  with  the  proposed  reporting 
requirements  and  the  particular  burdens 
they  would  impose  on  small,  rural,  or 
midsized  LECs.  if  any.  In  Part  VIII.  we 


also  seek  comment  on  possible 
alternatives  to  these  proposed 
measurements  and  reporting 
requirements.  We  note  that  certain 
incumbent  LECs  might  propose  ways  in 
which  the  Commission  should  tailor  its 
proposals  to  meet  circumstances 
relating  to  the  areas  in  which  small, 
rural  or  midsized  LECs  are  located. 

110.  Federal  Rules  that  May 
Duplicate,  Overlap,  or  Conflict  with  the 
Proposed  Rule.  None. 

D.  Comment  Filing  Procedures 

111.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments. 
Please  note,  however,  that  comments 
and  reply  comments  may  be  filed 
electronically.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  nine  copies. 

112.  Comments  and  reply  comments 
must  include  a  short  and  concise 
summary  of  the  substantive  arguments 
raised  in  the  pleading.  Comments  and 
reply  comments  must  also  comply  wath 
section  1.49  and  all  other  applicable 
sections  of  the  Commission's  rules.  We 
also  direct  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  reply  comments. 
All  parties  are  encouraged  to  utilize  a  . 
table  of  contents,  regardless  of  the 
length  of  their  submission. 

113.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Janice  Myles  of  the  Common 
Carrier  Bureau,  1919  M  Street.  N.W., 
Room  544,  Washington,  DC,  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

114.  You  may  also  file  informal 
comments  or  an  exact  copy  of  your 
formal  comments  electronically  via  the 
Internet.  To  file  electronic  comments  in 
this  proceeding,  you  may  use  the 
electronic  filing  interface  available  on 
the  FCC's  Worid  Wide  Web  site  at 
<http://deltifoss.fcc.gov:8080/cgi-bin/ 
ws.exe/beta/ecfs/upIoad.hts>. 
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Onlv  one  copy  of  e'.ectronically-filed 
comments  must  be  submitted  Further 
information  on  the  process  of 
submitting  comments  electronically  is 
available  at  that  location  and  at  <http;/ 
/w'W'\v.fcc.gov/e-file/> 

X.  Ordering  Clauses 

115.  Accordingiv.  it  is  ordered  that, 
pursuant  to  sections  1,  2.  4,  201.  202, 
222,  251.  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§151.  152,  154. 
201.202,  222,  251,  and  303(r),  a  notice 
of  proposed  rulemaking  is  adopted 

116.  It  /s  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division.  SHALL 
SEND  a  copy  of  this  Notice  of  proposed 
rulemal^mg.  including  the  Initial 
Regulator\  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  m 
accordance  with  the  Regulatory 
Flexibility  Act.  see  5  U.S.C.  605(b). 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary 

(FR  Doc  98-12971  Filed  5-14-98;  8:45  am] 

BILUNG  CODE  8712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No  98050115-8115-01;  I.D. 
032498A] 

RIN0648-AK86 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Compensation  for 
Collecting  Resource  Information 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Proposed  emergency  rule; 

request  for  comments. 

SUMMARY:  This  action,  authorized  by  the 
Magnuson-Stevens  Act.  pro[)oses 
provisions  by  which  a  vessel  owner  or 
operator  who  has  collected  resource 
information  according  to  a  NMFS- 
approved  protocol  may  be  compensated 
with  the  opportunity  to  harvest  fish  in 
excess  of  current  vessel  limits  and/or 
outside  other  restrictions.  This  action  is 
intended  to  improve  the  types  and 
amounts  of  scientific  information 
available  for  use  in  stocic  assessments 
and  management  of  the  Pacific  coast 
groundfish  fishery.  It  is  necessary  to 


implement  this  action  under  the 
Magnuson-Stevens  .Act  emergency 
rulemaking  authority  so  that  NMFS  may 
contract  with  commercial  fishing 
vessels  to  conduct  resource  sur\e>s 
during  the  summer  of  1998.  The  Pacific 
Fishery  Management  Council  (Council) 
is  considering  an  amendment  to  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (PCGFMP)  that  would 
continue  this  compensation  initiative 
beyond  1998. 

DATES:  Comments  will  be  considered  if 
received  on  or  before  June  5.  1998. 
ADDRESSES:  Send  comments  to  William 
Stelle.  Jr.,  Administrator.  Northwest 
Region,  (Regional  Administrator)  NMFS, 
7600  Sand  Point  Way  NE..  Seattle.  WA 
98115;  or  William  T' Hogarth, 
Administrator.  Southwest  Region, 
(Regional  Administrator)  NMFS.  501 
West  Ocean  Blvd.,  Suite  4200,  Long 
Beach.  CA  90802^213.  Other 
information  relevant  to  this  proposed 
emergencN  rule  is  available  for  public 
review  during  business  hours  at  the 
Office  of  the  Administrator,  Northwest 
Region,  NMFS.  Copies  of  the 
environmental  assessment/regulatory 
impact  review  are  also  available  from 
that  address.  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection-of-information 
requirements  in  this  proposed 
emergency  rule,  including  suggestions 
for  reducing  the  bimien,  to  one  of  the 
NMFS  addresses  and  to  the  Office  on 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington.  DC  20503  (ATTN: 
NOAA  Desi.  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  1.  Robinson  ai  2()r>-5Z&-6140. 
SUPPLEMENTARY  INFORMATION:  NMFS  is 
proposing  an  emergency  rule  and 
requesting  comments  on  the  proposal  to 
allow  owners  or  operators  of  vessels  that 
collect  resource  information  to  be 
compensated  with  the  opportunity  to 
harvest  fish  in  excess  of  current  vessel 
limits  and/or  outside  other  restrictions 
[hereinafter  "compensated  with  fish"). 
The  Council  ret.ommended  at  its 
November  1997  meeting  in  Portland, 
OR.  that  NMFS  proceed  with  this 
proposal  immediately  so  that  N'MFS 
may  so  contract  with  commercial 
fishing  vessels  to  conduct  resource 
surveys  during  the  summer  of  1998. 

The  fishing  industry,  environmental 
groups,  and  NMFS  have  actively 
explored  various  ways  to  expand  and 
improve  information  used  in 
management  of  the  groundfish  fishery 
and  to  involve  the  fishing  industry  in 
gathering  that  information  Part  of  this 
effort  involves  finding  more  creative 
means  of  compensating  a  fishing 


vessel's  owner  or  operator  with  fish  for 
participating  in  collecting  resource 
information.  On  October  11, 1996.  the 
Magnuson-Stevens  Fishen.- 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  was  amended 
to  authorize  the  Secretary  of  Commerce 
(Secretary)  to  use  the  private  sector  to 
provide  vessels,  equipment,  and 
services  necessar>'  to  survey  fishery 
resources  and  to  pay  for  these  surveys 
through  the  sale  of  fish  taken  during  the 
survey  or,  if  the  quality  or  amount  of 
fish  is  not  adequate,  on  a  subsequent, 
commercial  fishing  trip  (sec.  402(e)). 
Section  303(b)(ll)  of  the  Magnuson- 
Stevens  Act  enables  the  Secretar)-  to 
"reserve  a  portion  of  the  allowable 
biological  catch  of  the  fishery  for  use  in 
scientific  research."  A  vessel  that  is 
chartered  by  NMFS  to  conduct  resource 
surveys  becomes  a  "scientific  research 
vessel  "  as  defined  at  50  CFR  600.10,  and 
it  may  not  conduct  commercial  fishing 
on  the  same  trip  during  which  a 
resource  survey  is  conducted. 

Ba(  k.grf)iin(i 

These  provisions  must  be 
implemented  as  quickly  as  possible  in 
order  to  include  compensation  with  fish 
as  a  component  of  contracts  NMFS  will 
award  to  commercial  fishing  vessels  to 
conduct  resource  surveys  during  the 
summer  of  1998.  Stock  assessments  for 
the  Dover  sole/thomyhead/trawl-caught 
sablefish  (DTS)  complex  are 
controversial  and  have  resulted  in 
serious  concern  over  the  amount  and 
accuracy  of  survey  data  NMFS  is 
committed  to  addressing  these  concerns. 
However,  Federal  fiscal  constraints  have 
precluded  gathering  the  information 
needed.  This  is  further  compounded  by 
the  unavailability  of  the  NOAA  ship 
Miller  Freeman,  the  principle  vessel 
used  for  conducting  resource  surveys  in 
this  fishery,  during  much  of  1998. 
Implementation  of  these  provisions 
would  enable  NMFS  to  expand 
sampling  in  the  annual  slojse  survey 
which  provides  data  for  the  stock 
assessments  for  these  and  other 
groundfish  species.  There  is  inadequate 
time  to  amend  the  PCGFMP  to  provide 
for  using  fish  as  compensation  (and 
subtracting  the  compensation  fish  from 
acceptable  biological  catch  (ABC)) 
before  the  slope  survey  is  scheduled  to 
begin  on  August  1.  1998.  Therefore, 
NMFS  is  proposing  this  rule  under  the 
Secretary's  emergency  rulemaking 
authority  of  the  Magnuson- Steven?  Act 
so  that  these  provisions  may  be 
implemented  in  time  to  support  the 
1998  slope  survey.  Concurrently,  the 
Council  is  preparing  an  amendment  to 
the  PCGFMP  for  later  implementation. 
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LiJinpfiiialioii  tui  a  \  cic-I  LoriauHin^ 
a  Resource  Survey 

The  Magnuson-StBvens  Act  authorizes 
the  Secretary,  in  i  'ion  with  the 

Council  and  the  i:  >i  public,  to 

structure  competitive  solicitations  by 
which  a  vessels  owner  or  operator  may 
compete  for  a  contract  with  NMFS  to 
conduct  a  resource  survev  Resource 
surveys  generally  are  conducted  from 
chartered  fishing  vessels,  chartered 
,  aedNOA.A 


11 


samples  (tish)  are  collected  according  to 
a  specified  research  plan  or  protocol. 
NMF.S  distiniiuishes  sur\ev  activities  by 
asci'       ■  ni 

comi:- „  according 

to  a  proces.s  of  acknowledging  scientific 
r.  '         '    ,1  at  50  CFR  600.745(a). 

N  .  uses  this  mechanism 

to  conduct  surveys  from  chartered 
fishing  vessels,  and,  in  some  cases, 
some  of  the  sample  has  been  retained  by 
f  ■■■'■•  to 

,.  if  the 

costs  of  the  charter.  However,  any 
additional  harvest  taken  on  a 
subseqiiMnt,  i  ommercial  trip  as  payment 
for  i!  irvev  would  not  be 

conii.u tifit  research,  and  thus. 

was  not  authorized  under  the  old 
provisions  of  the  Magnuson-Stevens 
Act 

The  new  provisions  of  the  Magnuson- 
Stevens  Act  provide  the  authority  to  go 
bevond  allowing  the  retention  and  sale 
I.'  I  during  the  course  of  a 

i  .  ay  by  providing 

compensation  through  the  opportunity 
to  harvest  fish  in  excess  of  current 
vessel  limits  and/or  outside  of  other 
I'  IIS.  This  '  >'S  to 

J  •■  such  "i       .  II  fishing" 

through  the  issuance  of  an  exempted 
fishing  permit  (EFP)  in  the  Pacific  Coast 
groundfish  fishery,  which  would  enable 
the  vessel  to  exceed  trip  limits  (and/or 
to  bo  exempt  from  other  specified 
management  restrictions)  so  that  the 
(  -ition  amount  could  be 

ii  ;  The  compensation  EFP  would 

include  terms  and  conditions  that 
would  limit  the  authorized  activities. 
Conditions  for  disposition  of  bycatch  or 
any  excess  catch  and  for  reporting  the 
value  of  the  amount  landed  and  other 
appropriate  terms  and  conditions  would 
be  specified  in  the  EFP.  If  the  PCGFMP 
is  amended,  it  is  anticipated  that 
compensation  fishing  would  occur  no 
later  than  the  end  of  September  of  the 
vear  after  the  survey  occurred. 
Compensation  fishing  must  take  place 
during  the  period  specified  in  the  EFP 
and  must  be  conducted  according  to  the 
terms  and  conditions  of  the  EFP.  The 
compensation  EFP  may  also  require  the 


ijr  ijpfTdtnr  to  keep 
>rds  of  compensation 
fishing  conducted  after  the  sur\ey  is 
completed  and  to  submit  them  to  NMFS 
within  a  specified  period  of  time  after 
the  compensation  fishing  is  completed. 
NMFS  and  the  States  of  Washington, 
Oregon,  and  California  may  need  to 
modify  their  catch  reporting  systems,  if 
necessar>-,  so  that  fish  taken  under  the 
compensation  EFP  are  counted 
separately  from  commercial  landings. 

Process 

The  process  incorporates  selection  of 
commercial  vessels  to  be  used  to 
conduct  the  resource  surveys,  issuance 
of  compensation  EFPs  to  provide  for 
compensation  with  fish,  and  adjustment 
of  the  ABC  to  account  for  the 
compensation  fish  used. 

Competitive  Offers 

NMFS  may  initiate  a  competitive 
solicitation  (request  for  proposals,  or 
RFP)  to  select  vessels  to  conduct 
resource  surveys  that  use  fish  as  full  or 
partial  compensation.  The  RFP  would 
be  publicized  in  the  Commerce  Business 
Daily  and  would  specify  factors  that 
NMFS  would  use  in  evaluating  the 
proposals.  Vessel  owners  would  be 
expected  to  submit  offers  to  conduct  the 
resource  survey  for  a  combination  of 
dollars  and  compensation  fish. 

Consultation 

At  a  Council  meeting,  NMFS  would 
consult  with  the  Council  and  receive 
public  comment  on  upcoming  resource 
surveys  to  be  conducted  with 
groundfish  used  as  whole  or  partial 
compensation.  For  each  proposal. 
NMFS  would  present  (1)  the  maximum 
number  of  vessels  expected  or  needed  to 
conduct  the  survey,  (2)  an  estimate  of 
the  species  and  amount  of  fish  likely  to 
be  needed  to  compensate  the  vessel,  (3) 
when  the  survey  and  the  compensation 
fish  would  be  taken,  and  (4)  the  year  in 
which  the  compensation  fish  would  be 
deducted  from  the  ABC  before 
determining  the  harvest  guideline  (HG) 
or  quota.  This  is.  in  effect,  equivalent  to 
NMFS  presenting  a  compensation  EFP 
application  to  the  Council  for  the 
compensation  amounts,  hi  general, 
compensation  fish  should  be  similar  to 
surveyed  species,  but  there  may  be 
reasons  to  provide  compensation  with 
healthier,  more  abundant,  less 
restricted,  or  more  easily  targeted 
species.  For  example,  NMFS  may 
decline  to  pay  a  vessel  with  species  that 
are.  or  are  expected  to  be,  overfished, 
that  are  subject  to  overfishing,  or  that 
are  unavoidably  caught  with  species 
that  are  overfished  or  subject  to 
overfishing.  NMFS  may  also  want  to 


take  into  account  other  factors  such  as 
expected  discards  and  incidental 
catches  of  other  species.  If  the  Council 
does  not  approve  the  proposal  to  use 
fish  as  compensation  to  pay  for  a 
resource  survey.  NMFS  would  not  use 
fish,  other  than  fish  taken  during  the 
scientific  research,  as  compensation  for 
that  survey. 

Awarding  the  Contract 

NMFS  would  negotiate  and  award  the 
resource  survey  contracts 

in  accordance  with  normal  Federal 
procurement  procedures.  The 

contract  would  include  any 
conditions  and  limits  on  compensation 
fishing,  including  a  requirement  to  carry 
on  board  (1)  a  letter  of  acknowledgment 
of  research  signed  by  the  Regional 
Administrator  or  designee,  while 
conducting  any  resource  survey,  and  (2) 
the  compensation  EFP  while  conducting 
compensation  fishing  and  for  a  period  of 
at  least  15  days  after  the  end  of  any 
applicable  cumulative  trip  limit  period 
in  which  compensation  fishing 
occurred. 

Retention  of  Samples 

All  fishing  on  a  resource  survey  trip 
would  be  required  to  be  conducted 
according  to  scientific  protocol  and 
would  be 

considered  scientific  research. 
However,  some  fish  caught  while 
conducting  the  survey  could  be  retained 
and  sold  as  compensation  for  the 
vessel's  participation.  Retention  of 
samples  for  sale  would  be  at  the 
discretion  of  the  chief  scientist  aboard, 
who  would  consult  with  the  vessel 
captain.  Collection  of  scientific 
information  and  samples  would  be  the 
highest  priority  and  might  interfere  with 
the  vessel's  ability  to  retain  market- 
quality  fish. 

Issuance  of  the  Compen^.ii     i    I  t  ■' 

Upon  successful  completion  of  the 
resource  survey  and  determination  of 
the  amount  and/or  value  of  the  survey 
sample  that  was  retained  for  sale  as 
payment  for  conducting  the  survey, 
NMFS  would  issue  a  compensation  EFP 
to  the  owner  or  operator  of  the  vessel  if 
full  compensation  has  not  been 
achieved  by  the  cash  payment  and 
retention  of  the  survey  sample.  The 
compensation  EFP  would  allow  the 
vessel  an  opportunity  to  exceed  the 
current  commercial  fishing  limits  by  the 
total  amount  of  compensation  fish 
needed.  The  amount  of  compensation 
fish  needed  is  the  amount  of  fish 
specified  in  the  contract  less  the  amount 
and/or  value  of  the  survey  sample 
retained  for  sale.  The  compensation  EFP 
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also  would  exempt  the  vessel  from  other 
specified  management  measures. 

Accminlmu  lor  (  nnipens.ilioii  Fish 

Because  the  species  and  amounts  of 
fish  used  as  compensation  would  not  be 
determined  until  the  contract  is 
awarded,  it  may  not  be  possible  to 
deduct  the  amount  of  compensation  fish 
from  the  ABC  or  HG  in  the  year  that  the 
fish  are  caught.  Even  if  this  could  be 
done,  it  would  cause  great  confusion 
with  the  many  allocations  and  limits 
that  were  set  before  the  compensation 
amounts  were  known.  NMFS,  therefore, 
proposes  that  the  compensation  fish  be 
deducted  from  the  ABC  the  year  after 
they  are  caught.  During  the  annual 
specification  process  (50  CFR 
660.321(b)),  NMFS  would  advise  the 
Council  of  the  total  amount  of  fish 
caught  during  the  year  as  compensation 
for  conducting  a  resource  survey,  which 
then  would  be  deducted  from  the 
following  year's  ABCs  before  setting  the 
HGs  or  quotas. 

rnmppnsation  for  a  (.omnicrcial  Vessel 
(  iiil('(  lini;  RcsDurrP  Information — an 
EFP  W  )th  d  (  onipensation  (  l.iiise 

NMrs  aiso  intenas  to  coiiuucl 
smaller-scale  cooperative  projects  on 
vessels  that  are  operating  in  the 
commercial  fishery.  This  type  of  activity 
would  not  be  considered  scientific 
research  under  50  CFR  600.745(a) 
because  it  would  not  be  conducted  by 
a  scientific  research  vessel,  even  though 
the  vessels  would  be  collecting  resource 
information  according  to  strict  scientific 
standards  approved  by  NMFS.  For 
small-scale  cooperative  projects,  NMFS 
could  issue  EFPs  to  fishing  vessels 
collecting  the  resource  information.  The 
EFP  would  require  the  vessel  to  conduct 
specific  activities  and  allow  it  to  retain 
and  sell  a  limited  amount  of  fish  above 
the  amount  it  could  take  under  its 
regular  trip  limit.  After  the  resource 
information  has  been  obtained,  the  EFP 
could  authorize  the  vessel  to  sell  the 
fish  that  were  in  the  sample.  This  would 
be  a  standard  EFP,  issued  under  the 
procedures  at  50  CFR  600.745(b).  Fish 
caught  under  this  EFP  would  be 
counted  against  the  ABCs  and  HGs  or 
quotas  in  the  year  they  are  caught. 

In  some  circumstances,  NMFS  might 
want  to  allow  the  vessel  to  harvest 
slightly  more  fish  than  necessary  for  the 
particular  project.  (For  the  sablefish 
depth-specific  sampling  EFP  expected 
in  1998,  a  vessel  would  be  able  to  retain 
the  sample  plus  a  modest  compensation 
amount,  no  larger  than  the  size  of  the 
sample,  above  its  normal  trip  limits. 
Samples  in  these  cases  generally  would 
be  expected  to  involve  less  than  500- 
1,500  lb  (227-680  kg)  of  fish  per  vessel 


per  month.  The  extra  fish  would 
compensate  the  vessel  for  the  extra  work 
involved  in  collecting  the  samples,  may 
encourage  vessels  to  participate  in 
surveys,  and  would  utilize  more  of  the 
fish  taken  during  the  surveys  that  is 
surplus  to  sampling  needs.  NMFS  could 
propose  the  amount  of  fish  that  would 
be  used  as  compensation,  or  the  EFP 
applicant  could  propose  an  amount  in 
the  EFP  application.  In  these  cases, 
when  NMFS  announces  receipt  of  the 
EFP  application  and  requests  comments 
as  required  under  50  CFR  600.745(b), 
NMFS  would  also  announce  a  window 
period  during  which  vessels  would  have 
an  opportunity  to  submit  EFP 
applications.  NMFS  contemplates  two 
ways  of  issuing  such  EFPs:  First,  the 
EFPs  could  be  issued  to  individuals 
implementing  a  protocol  approved  by 
NMFS.  NMFS  would  consider  the 
qualified  applicants,  issue  EFPs  to  all  of 
them,  select  participation  by  lottery, 
issue  EFPs  to  the  first  applicants,  or  use 
other  impartial  selection  methods. 
Second,  NMFS  could  issue  the  EFP  to 
a  NMFS  element,  or  a  state  or  other 
Federal  research  agency,  and  the 
research  agency's  proposal  would 
include  an  impartial  way  of  selecting 
fishing  vessel  participants  that  would 
receive  individual  EFPs  under  the 
umbrella  EFP  held  by  the  research 
agency. 

The  following  analysis  focuses  on  the 
use  of  compensation  fishing  in  the 
context  of  chartering  vessels  to  conduct 
resource  surveys  because  the  issues  and 
impacts  are  of  a  much  greater  magnitude 
than  those  involved  in  an  EFP  with  a 
compensation  clause. 

Bioloyu  a!  Impa(  ts 

Ihe  tjiologital  impacts  of  using  fish  as 
compensation  would  be 

expected  to  be  neutral  in  the  short 
term  and  positive  in  the  long  term.  In 
the  short  term,  the  amount  of  fish  used 
as  compensation  is  intended  to  be 
within  the  ABC.  and  therefore,  would  be 
within  current  acceptable  biological 
levels.  In  general.  NMFS  would  be  most 
likely  to  compensate  the  owner  or 
operator  of  a  vessel  with  identical  or 
similar  species  to  those  taken  in  the 
resource  survey.  However,  NMFS  may 
decline  to  compensate  a  vessel  with 
certain  species,  particularly  stocks  that 
are  (or  are  expected  to  be)  overfished, 
subject  to  overfishing,  or  have  bycatch 
that  are  overfished  (or  are  expected  to 
be)  or  are  subject  to  overfishing.  In  the 
long  term,  the  additional  information 
that  is  gathered  because  NMFS  is  able 
to  compensate  vessels  with  fish  will 
provide  more  and  better  data  for  use  in 
stock  assessments,  which  should  result 


in  better  management  of  the  stock  and 
less  likelihood  of  overfishing. 

Socio-economic  Impacts 

The  amount  of  the  compensation  fish 
(as  a  percentage  of  the  ABC)  would 
depend  on  the  value  of  the 
compensation  species  and  the  cost  of 
the  sur\ey.  The  cost  of  the  survey  is 
relatively  fixed,  regardless  of  the 
abundance  and  value  of  the  species 
surveyed.  The  contract  for  an  extensive 
sun-ey  (e.g.,  2  vessels  for  60  days  at  sea 
each),  such  as  the  current  NMFS 
triennial  trawl  survey,  would  probably 
cost  less  than  $450,000,  under  0.5 
percent  of  the  landed  value  of  all  Pacific 
coast  groundfish,  590  million,  or 
approximately  1  percent  of  the  $45 
million  value  of  the  1996  fisheries  for 
the  Dover  sole,  thomyheads,  trawl- 
caught  sablefish  complex  (DTS).  A 
smaller  scale  survey  targeted  on 
nearshore  flatfish  (e.g.,  Petrale  sole, 
English  sole,  rex  sole)  would  cost  close 
to  $175,000.  2.5  percent  of  the  value  of 
this  $7  million  flatfish  fishery  However, 
not  all  components  of  the  groundfish 
fishery  are  useful  as  compensation  fish. 
Only  those  groundfish  species  for  which 
there  is  a  constraining  trip  limit,  season, 
or  other  management  restriction  would 
be  desirable  targets  as  compensation 
because  a  vessel  is  not  limited  in  its 
catch  of  other  groundfish  species.  Thus, 
the  above  comparison  that  is  most 
relevant  to  this  discussion  is  the  one  for 
the  DTS  complex.  An  unfortunate 
aspect  is  that  most  depressed  stocks 
(such  as  Pacific  ocean  perch)  cannot 
afford  an  allocation  of  compensation 
fish,  while  most  healthy  stocks  (like 
English  sole)  have  no  trip  limits  or 
allocations  that  would  be  desirable 
compensation.  These  considerations  do 
not  diminish  the  utility  of  using  fish  as 
compensation,  but  they  do  limit  the 
range  of  spyecies  that  could  be 
considered  as  payment. 

Vessels  engaged  in  extended  resource 
surveys  may  not  have  an  adequate 
opportunity  to  take  their  monthly 
commercial  trip  limit.  The  contract  and 
EFP  may  address  the  possibility  of 
allowing  the  take  of  a  monthly  trip  limit 
outside  the  normal  period  as  one  of  the 
activities  that  might  be  provided  as 
compensation  for  conducting  the 
survey. 

The  amount  of  compensation  fish 
awarded  to  a  survey  vessel  would  be 
deducted  from  the  subsequent  year's 
ABC.  If  compensation  fish  comprise  a 
large  proportion  of  an  HG  or  quota,  then 
potentially  trip  or  bag  limits  for  that 
species  could  be  lowered,  or  other 
constraints  on  the  fishery  could  be 
necessary.  However,  the  amounts  used 
as  compensation  are  expected  to  be  less 
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,    ,,;,   .  [^>ercent  of  an  ABC.  well  within 
the  range  of  uncertainty  associated  with 
ABCs.  inseason  catch  monitoring,  and 
trip  limit  derivations.  Therefore,  it  is  not 
likely  that  awarding  fish  for 
compensation  would  result  in  lower  trip 
limits  or  additional  or  earlier 
restrictions,  although  potentially  this 
could  occur. 

Because  the  amount  of  fish  used  for 
compensation  would  be  subtracted  "off 
the  top"  of  the  ABC,  the  loss  of 
compensation  fish  would  be  shared 
among  all  sectors  and  vessels 
(commercial,  recreational,  and  tribal)  in 
the  fishery 

Use  of  compensation  fish  would 
reduce  the  Federal  outlay  of  capital, 
although  it  would  increase  the  Federal 
workload  by  adding  additional  EFP 
procedures  and  potentially  complicating 
the  determination  of  acceptable  charter 
offers  for  resource  surveys. 

Use  of  fish  as  compensation  for 
conducting  resource  surveys  should 
increase  the  participation  and  interest 
by  members  of 

the  fishing  industry,  many  of  whom 
have  been  skeptical  of  NMFS's  data  and 
survey  procedures.  The  resulting 
cooperation  between  industry  and 
government  would  provide  scientists 
with  valuable  guidance  from  veteran 
fishers  and  would  provide  industry  with 
first-hand  insight  into  scientific 
sampling  procedures. 

A  survey  vessel  would  receive  an 
extra  financial  benefit  under  this 
proposed  process;  however,  the 
recipient  and  level  of  the  benefit  would 
be  determined  through  a  competitive 
process 

Using  fish  as  compensation  would 
enable  more  data  to  be  gathered  than 
would  otherwise  be  possible.  This 
should  lead  to  better  stock  assessments 
and  a  better  long-term  prognosis  for  a 
sustainable  fishery  and  thus  contribute 
to  stability  in  the  fishing  industry  and 
in  the  resources  upon  which  the 
industry  depends. 

Classification 

This  emergency  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Exetrutive  Order  12866. 

T^  ...jfor 

Lev;  0 

Department  ot  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 

Eroposed  rule,  if  adopted,  would  not 
ave  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

NMFS  has  ««tabli<ihed  standards  for 
determining  whvthcr  an  action  will  have  a 
slgniricant  oconnmic  impact  on  a  substantial 
numtwr  of  small  entities  NMF.S  has 


dntermined  that,  in  general,  a  substantial 
number  of  small  entities  would  be  20  percent 
of  those  small  entities  affected  by  the  rule. 
Economic  impacts  on  small  entities  arc 
considered  to  be  ■significant"  if  the  proposed 
action  would  result  in  any  of  the  following: 
(a)  reduction  in  annual  gross  revHnues  by 
more  than  5  percent;  (b)  increase  in  total 
costs  of  production  by  more  than  5  percent 
as  a  result  of  an  increase  in  compliance  costs; 
(c)  compliance  costs  as  a  percent  of  sales  for 
small  entities  are  at  least  10  percent  higher 
than  compliance  costs  as  a  percent  of  sales 
for  large  entities;  (d)  capital  cost  of 
compliance  represent  a  significant  portion  of 
capital  available  to  small  entities, 
considering  internal  cash  flow  and  external 
financing  capabilities;  or,  (e)  as  a  rule  of 
thumb,  2  percent  of  small  business  entities 
being  forced  to  cease  business  operations. 
The  proposed  rule  would  result  in  no 
additional  compliance  costs,  and  therefore 
items  (b),  (c),  and  (d)  are  not  at  issue.  Item 
(e)  is  not  relevant  as  this  action  would  not 
force  any  business  to  cease  operations.  Only 
(a)  appears  potentially  relevant  to  this  issue. 

This  proposed  rule  could  affect  a 
maximum  of  2,270  vessels.  Of  these, 
approximately  2.260  (almost  100  percent)  are 
considered  small  entities  The  rule  is 
expected  to  have  several  different  types  of 
impacts  For  vessels  that  obtain  contracts  to 
conduct  research  in  exchange  for  fish,  this 
rule  would  provide  increased  opportunity  for 
profit.  This  rule  is  also  expected  to  lead  to 
the  availability  of  increased  scientific  data  on 
the  status  of  the  fishery  The  availability  of 
this  data  will  enhance  the  ability  of  the 
agencv  to  manage  the  fishery  and  is  likely  to 
lead  to  long-term  benefits  for  all  participants. 

There  is  also  the  small  possibility  that  this 
rule  could  result  in  negative  economic 
impacts  on  some  fishery  participants.  The 
fish  that  are  awarded  as  compensation  would 
be  deducted  from  next  years  acceptable 
biological  catch.  The  amounts  likely  to  be 
diverted  for  compensation  would  be  so  small 
as  to  be  within  the  range  of  accuracy 
expected  for  inseason  monitoring  of  harvest 
guidelines  and  quotas,  and  most  likely  would 
not  change  the  size  of  trip  limits  or  their  date 
of  achievement.  However,  there  is  a  remote 
possibility  that  some  trip  limits  would  be 
lowered,  or  lowered  earlier,  as  a  result  of  the 
small  compensation  allocation  for  survey 
vessels.  If  this  happens,  those  vessels  that 
routinely  achieve  their  Dover  sole, 
thomyhead,  and  trawl-caught  sableftsh  (DTS) 
limits  could  experience  some  degree  of 
economic  loss.  NMFS  estimates  that 
approximately  208  limited  entry  vessels 
achieved  these  limits  during  at  least  one  trip- 
limit  period  between  |uly  1996-Iune  1997 
Thus,  9  percent  (20a  vessels/2.260  vessels  of 
the  affected  small  entities)  could 
hypothetlcally  experience  some  economic 
loss  as  a  result  of  this  rule  NMFS  estimates 
that  the  total  cost  of  the  1998  compensation 
fish  would  be  $135,000  If  this  amount  is 
diviH«Hl  between  the  limited  entry  and  open 
u(  's  in  profKirtion  to  their  share  of 

til.  ^    then  the  cost  to  the  limited  entry 

fleet  would  be  approximately  S\2a.000  and 
the  cost  to  the  open  access  fleet  would  be 
approximately  $7,000. 

If  the  entire  $128,000  share  of  the  survey 
cost  for  the  limited  entry  fleet  were 


supported  by  the  208  vessels  that  achieved  a 
cumulative  trip  limit  of  one  DTS  spiecies 
during  one  trip-limit  period,  the  average  cost 
to  each  of  these  208  vessels  would  be  S615. 
The  average  annual  fishing  revenue  for 
limited  enU^  vessels  in  1996  was  $204,000. 
Thus,  the  average  cost  per  vessel  of  spreading 
the  $128,000  cost  among  208  vessels  would 
be  0  3  percent  ($615  divided  by  $204,000).  In 
addition.  NMFS  notes  that  the  smallest  12- 
month  revenue  for  any  of  these  208  vessels 
was  $15,000.  5  percent  of  which  is  $750. 
which  is  higher  than  the  $615  average  cost 
of  the  compensation  fish  for  these  208 
vessels.  As  the  vessel  revenue  increases, 
which  it  does  for  the  remaining  207  vessels, 
the  relative  impact  of  the  cost  of 
compensation  fish  becomes  smaller,  and 
remains  less  than  5  percent.  From  a  slightly 
different  perspective,  if  the  cost  associated 
with  using  fish  as  compensation  were 
$128,000  and  were  distributed  amongst  the 
limited  entry  vessels  in  proportion  to  the 
number  of  periods  in  which  they  attained  a 
limit  (during  [uly  1996-Iune  1997).  then  the 
largest  reduction  in  annual  revenue  for  any 
vessel  would  be  0.5  percent.  NMFS  does  not 
anticipate  lowering  trip  limits  in  the  open 
access  fishery,  because  the  maximum  amount 
of  fish  that  this  rule  could  possibly  reduce 
the  open  access  fishery  by  ($7,000  worth)  is 
so  small. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  have  been  approved  by  OMB 
under  OMB  control  number  0648-0203 
for  Federal  fishing  permits. 
Notwithstanding  any  other  provision  of 
law.  no  person  is  required  to  respond  to. 
nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 
The  public  reporting  burden  for 
applications  for  exempted  fishery 
permits  is  estimated  at  1  hour  per 
response;  burden  for  reporting  by 
exempted  fishing  permittees  is 
estimated  at  30  minutes  per  response. 
These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  revising  the  collection 
of  information. 

Public  comment  is  invited  regarding: 
Whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  has  practical  utility:  the 
accuracy  of  the  burden  estimate;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  automated  collection 
techniques  or  other  foitns  of  information 
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technology.  Send  (.onitiieiits  regarding 
these  burden  estimates  or  any  other 
aspect  of  the  data  requirements. 
including  suggestioiis  for  reducing  the 
burden,  to  NMFS  (see  ADDRESSES)  and 
to  the  Office  of  Inforniation  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (ATTN:  NOAA  Desk  Officer). 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure.  American  Samoa,  Fisheries, 
Fishing,  Guam.  Hawaiian  Natives, 
Indians.  Northern  Mariana  Islands. 
Reporting  and  recordkeeping 
requirements. 

Dated  Md\  11    1998. 
David  L.  Evans. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U  SC  1801  et  seq. 

2.  In  §  660.306,  paragraph  (d)  is 
revised  to  read  as  follows: 

§660  306     Prohibitions 

(d)  Fish  for  groundfish  in  violation  of 
any  terms  or  conditions  attached  to  an 
EFP  under  50  CFR  600.745  or  660.350. 

•  *  *  •  * 

3.  In  subpart  G,  a  new  §660.350  is 
added  to  read  as  follows: 

§  660.350     Compensation  with  fish  for 
collecting  resource  information — exempted 
fishing  permits  oft  Washington.  Oregon, 
and  California. 

Ill  addition  to  the  reasons  stated  in 
§  600.745(b)(1)  of  this  chapter,  an  EFP 
may  be  issued  under  this  subpart  G  for 
the  purpose  of  compensating  the  owner 
or  operator  of  a  vessel  for  collecting 
resource  information  according  to  a 
protocol  approved  by  NMFS.  The  EFP 
would  allow  a  vessel  to  retain  fish  as 
compensation  in  excess  of  trip  limits,  or 
to  be  exempt  from  other  specified 
management  measures  for  the  Pacific 
coast  groundfish  fisher)'. 

(a)  Compensation  EFP.  A 
compensation  EFP  may  be  issued  to  the 
owner  or  operator  of  a  vessel  that 
conducted  a  resource  survey  according 
to  e  contract  with  NMFS.  A  vessel's 
total  compensation  from  all  sources  (in 
terms  of  dollars  or  tons  of  fish  and 
including  fish  from  survey  samples  or 
compensation  fish)  will  be  determined 


through  normal  Federal  procurement 
procedures  The  compensation  EFP  will 
specify  the  maximum  amount  or  value 
of  fish  that  may  be  retained  by  the 
vessel  after  the  resource  survey  is 
completed. 

(1)  Competitive  offers.  NMFS  may 
initiate  a  competitive  solicitation 
(request  for  proposals  or  RFP)  to  select 
vessels  to  conduct  resource  surveys  that 
use  fish  as  full  or  partial  compensation, 
following  normal  Federal  procurement 
procedures. 

(2)  Consultation.  At  a  Council 
meeting,  NMFS  will  consult  with  the 
Council  and  receive  public  comment  on 
upcoming  resource  surveys  to  be 
conducted  if  groundfish  could  be  used 
as  whole  or  partial  compensation.  For 
each  proposal.  NMFS  will  present: 

(i)  The  maximum  number  of  vessels 
expected  or  needed  to  conduct  the 
survey. 

(ii)  An  estimate  of  the  species  and 
amount  of  fish  likely  to  be  needed  as 
compensation, 

(iii)  When  the  survey  and 
compensation  fish  would  be  taken,  and 

(iv)  The  year  in  which  the 
compensation  fish  would  be  deducted 
from  the  ABC  before  determining  the 
harvest  guideline  or  quota.  Generally, 
compensation  fish  would  be  similar  to 
surveyed  species,  but  there  may  be 
reasons  to  provide  payment  with 
healthier,  more  abundant,  less  restricted 
stocks,  or  more  easily  targeted  species. 
For  example,  NMFS  may  decline  to  pay 
a  vessel  with  species  that  are.  orare 
expected  to  be.  overfished,  or  that  are 
subject  to  overfishing,  or  that  are 
unavoidably  caught  with  species  that 
are  overfished  or  subject  to  overfishing. 
NMFS  also  may  also  consider  levels  of 
discards,  bycatch.  and  other  factors.  If 
the  Council  does  not  approve  providing 
whole  or  partial  compensation  for  the 
conduct  of  a  survey.  NMFS  will  not  use 
fish,  other  than  fish  taken  during  the 
scientific  research,  as  compensation  for 

that  survey. 

(3)  Issuance  of  the  compensation  EFP. 
Upon  successful  completion  of  the 
survey.  NMFS  will  issue  a 
"compensation  EFP"  to  the  vessel  if  it 
has  not  been  fully  compensated.  The 
procedures  in  §  600.745(b)(1)  through 
(b)(4)  of  this  chapter  do  not  apply  to  a 
compensation  EFP  issued  under  this 
subpart  for  the  Pacific  coast  groundfish 
fishery  (50  CFR  Part  660,  subpart  G). 

(4)  Terms  and  conditions  of  the 
compensation  EFP.  Conditions  for 
disposition  of  bycatch  or  any  excess 
catch,  for  reporting  the  value  of  the 
amount  landed,  and  other  appropriate 
terms  and  conditions  will  be  specified 
in  the  EFP.  Compensation  fishing  must 
occur  during  the  period  specified  in  the 


EFP.  but  no  later  than  the  end  of 
September  of  the  fishing  year  following 
the  survey,  and  must  be  conducted 
according  to  the  terms  and  conditions  of 
the  EFP. 

(5)  Reporting  the  compensation  catch. 
The  compensation  EFP  may  require  the 
vessel  owner  or  operator  to  keep 
separate  records  of  compensation 
fishing  and  to  submit  them  to  NMFS 
within  a  specified  period  of  time  after 
the  compensation  fishing  is  completed. 

(6)  Accounting  for  the  compensation 
fish.  As  part  of  the  annual  specification 
process  (50  CFR  660.321),  NMFS  will 
advise  the  Council  of  the  amount  of  fish 
retained  under  a  compensation  EFP, 
which  then  will  be  deducted  from  the 
next  year's  ABCs  before  setting  the  HGs 
or  quotas. 

(d)  EFP  with  a  compensation  clause. 
An  EFP  may  be  issued  to  a  commercial 
fishing  vessel  for  the  purpose  of 
collecting  resource  information  in 
excess  of  current  management  limits  (50 
CFR  600.745(b)).  The  EFP  may  include 
a  compensation  clause  that  allows  the 
participating  vessel  to  be  compensated 
with  fish  for  its  efforts  to  collect 
resource  information  according  to 
NMFS'  approved  protocol.  If 
compensation  with  fish  is  requested  in 
an  EFP  application,  or  proposed  by 
NMFS.  the  following  provisions  apply 
in  addition  to  those  at  50  CFR 
600.745(b). 

(1)  Application.  In  addition  to  the 
requirements  in  §  600.745(b)  of  this 
chapter,  application  for  an  EFP  with  a 
compensation  clause  must  clearly  state 
whether  a  vessel's  participation  is 
contingent  upon  compensation  with 
groundfish  and,  if  so.  the  minimum 
amount  (in  metric  tons,  round  weight) 
and  the  species.  As  wnth  other  EFPs 
issued  under  §600.745  of  this  chapter, 
the  application  may  be  submitted  by 
any  individual,  including  a  state  fishery 
management  agency  or  other  research 
institution. 

(2)  Denial.  In  addition  to  the  reasons 
stated  in  §600.745(b)(3)(iii)  of  this 
chapter,  the  application  will  be  denied 
if  the  requested  compensation  fishery, 
species,  or  amount  is  unacceptable  for 
reasons  such  as,  but  not  limited  to,  the 
following:  NMFS  concludes  the  value  of 
the  resource  information  is  not 
commensurate  with  the  value  of  the 
compensation  fish;  the  proposed 
compensation  involves  species  that  are 
(or  are  expected  to  be)  overfished  or 
subject  to  overfishing,  fishing  in  times 
or  areas  where  fishing  is  otherwise 
prohibited  or  severely  restricted,  or 
fishing  for  species  that  would  involve 
unavoidable  bycatch  of  species  that  are 
overfished  or  subject  to  overfishing;  or 
NMFS  concludes  the  information  can 


reasonably  be  obtained  at  less  cost  to  the 

resource. 

(3)  Window  period  for  other 
applications.  If  the  RA  or  designee 
agrees  that  compensation  should  be 
considered,  then  a  window  period  will 
be  announced  in  the  Federal  Register 
during  which  additional  participants 
will  have  an  opportunity  to  apply.  This 
notification  would  be  made  at  the  same 
time  as  announcement  of  receipt  of  the 
application  and  request  for  comments 
required  under  S  660.745(b).  If  there  are 
more  qualified  applicants  than  needed 
for  a  particular  time  and  area.  NMFS 
will  choose  among  the  qualified  vessels. 


either  randomly,  in  order  of  receipt  of 
the  completed  application,  or  by  other 
impartial  selection  methods.  If  the 
permit  applicant  is  a  state,  university,  or 
Federal  entity  other  than  NMFS  and 
NMFS  approves  the  selection  method, 
the  permit  applicant  may  chose  among 
the  qualified  vessels,  either  randomly, 
in  order  of  receipt  of  the  vessel 
application,  or  by  other  impartial 
selection  methods. 

(4)  Terms  and  conditions.  The  EFP 
will  specify  the  amounts  that  may  be 
taken  as  scientific  samples  and  as 
compensation,  the  time  period  during 
which  the  compensation  fishing  must 


occur,  management  measures  that  are 
waived  while  fishing  under  the  EFP. 
and  other  terms  and  conditions 
appropriate  to  the  fishery  and  the 
collection  of  resource  information. 
NMFS  may  require  compensation 
fishing  to  occur  on  the  same  trip  that  the 
resource  information  is  collected. 

(5)  Accounting  for  the  catch.  Samples 
taken  under  this  EFP.  as  well  as  any 
compensation  fish,  are  counted  toward 
the  current  year's  catch  or  landings. 
|FR  Doc  98-n049  Filed  5-14-98;  8:45  am] 
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contains  oocj'-ien-s  othe'  tha-  'uies  or 
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rulings,  delegations  o*  authority,  (iimg  o' 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 

License 

agency:  Agricultural  R  •<»  trch  Service. 

action:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Seedway  of  Hall,  New  York, 
an  exclusive  license  to  Plant  Variety 
Protection  Certificate  Application  No. 
9800028,  Soybean,  "Donegal"  filed 
November  19,  1997.  •'Donegal"  is  a 
forage  soybean  cultivar  recommended 
for  forage  production  in  the 
northeastern  states  and  is  not  intended 
for  grain  production.  "Donegal's"  Notice 
of  Availability  was  published  in  the 
Federal  Register  on  January  8,  1998. 
DATES:  Comments  must  be  received  on 
o-hf-fnr^'  luly  14,  1998. 
ADDRESSES:  Send  comments  to:  USDA 
ARS,  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Beltsville,  Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT:  '..!;.■ 
Blalock  ul  tt!-  CJtfii.'  (,;   :>■'.  i::.i-"g) 
Transfer  at  the  Beltsville  i  ion  ss  given 


ahovp;  tr-lephonp-  301 


!)4--'>^Hq, 


SUPPLEMENTARY  INFORMATION:   Trie 

Federal  Government's  patent  nyhi.s  ';; 
this  invention  are  assigned  to  ttie  Uiutea 
States  of  America,  as  rtprfscnted  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Seedway  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  sixty  (60)  days 
from  the  date  of  this  published  Notice, 
the  Agricultural  Research  Service 
receives  written  evidence  and  argument 


which  establisht^   ..at  the  grant  of  the 

license  would  not  be  consistent  with  the 

requirements  of  35  U.S.C.  209  and  37 

(  ;FR  404.7. 

Ri(  hard  V1   Parry,  Jr. 

Ai^;iUr.:Ac:::m>strator. 

[FR  Doc.  98-13007  Filed  5-14-98;  8:45  ami 

Bl.JNG  CODf  J410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

AGENCY:  Agncuitura:  Research  Service. 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
::it;  L.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  intends 
to  grant  to  Wolf  River  Valley  Seeds  of 
White  Lakt-  W  iM.onsin,  an  exclusive 
license  to  Plant  Variety  Protection 
Certificate  Application  No.  9800027, 
Soybean,  "Derry"  filed  November  19, 
1997.  "Derry"  is  a  forage  soybean 
cultivar  recommended  for  forage 
production  in  the  northern  midwestem 
states  and  is  not  intended  for  grain 
production.  "Derry's"  Notice  of 
.■\vailability  was  published  in  the 
Federal  Register  on  January-  8,  1998. 
DATES:  (     ninents  must  be  received  on 
or  '.,  :  ■:■-  ::.,■.  14    1998. 
ADDRESSES:  Send  comments  to:  USDA, 
\K--  1 1'  •    e  of  Technology  Transfer, 
Room  4 1 3   B  ; ; :  c ;  ng  005 .  BARC-West. 
Beltsville   Mar.  :and  2070.^-2:^50 

FOR  FURTHER  INFORMATION  CON^AC":  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
a:Hive;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 

FuUeral  ijOvern::ie:.t  s  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Wolf  River  Valley  Seeds 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  he  granted  unless, 
within  sixty  (60)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 


Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404  7. 


ki.  h.drr.  M    (  n,' 


Ir, 


Assistant  Aaministrator. 

(FR  Doc  98-1  3004  Filed  5-14-98;  8:45  am] 


DEPARTMENT  OF  AGRfCUinJPE 

Anirna!  anc  Pia-^t  He,9'!'-  inspecvo^ 
Service 

I'DocKe*  No   S"    '  *&  2 

Agi-Evo  USA  Cc     A vanabii'ty  o' 
DelerminatiO'"  o*  Nonregyiatec  S;.'^'.-,s 
tor  Corn  Geneticai'y  Engmee'ec  ' .y 
Insect  Resistance  ana  Giulosmate 
Herbicide  Toiera:"'ce 

AGENC--    .\nimal  and  Plant  Health 

ciion  Service.  USDA. 
A,"  ON:  Notice. 

sjmma.ry:  We  are  advising  the  public  of 
our  determination  that  the  AgrEvo  USA 
Company's  com  line  designated  as 
Transformation  Event  CBH-351.  which 
has  been  genetically  engineered  for 
insect  resistance  and  glufosinate 
herbicide  tolerance,  is  no  longer 
considered  a  regulated  article  under  our 
regulations  governing  the  introduction 
of  certain  genetically  engineered 
organisms.  Our  determination  is  based 
on  our  evaluation  of  data  submitted  by 
AgrEvo  USA  Company  in  its  petition  for 
a  determination  of  nonregulated  status, 
an  analysis  of  other  scientific  data,  and 
our  review  of  comments  received  from 
the  public  in  response  to  a  previous 
notice  announcing  our  receipt  of  the 
AgrEvo  USA  Company's  petition.  This 
notice  also  announces  the  availability  of 
our  written  determination  document 
and  its  associated  environmental 
assessment  and  finding  of  no  significant 

FCFEC^yf  :,A-E   VlayS,  1998. 
ATDBESSES    The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA,  room  1141,  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 


27042 


k.'.^i 
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exLL'pt  ::  iLTsuiis  wishing  to 

inspect!;  .  uments  are  requested 

to  call  before  visiting  on  (202)  690-2817 
to  facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  COffTACT:  Dr. 
Susan  Koehler.  Biotechnology  and 
Biological  Analysis.  PPQ.  APHIS.  4700 
River  Road  Unit  147.  Riverdale.  MD 
20737-1236;  (301)  734-4886.  To  obtain 
a  copy  of  the  determination  or  the 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
mkpeterson@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  22.  1997.  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  received  a  petition  (APHIS 
Petition  No.  97-265-Olp)  from  AgrEvo 
USA  Company  (AgrEvo)  of  Wilmington. 
DE.  seeking  a  determination  that  a  com 
line  designated  as  Transformation  Event 
CBH-351  (event  CBH-351).  which  has 
been  genetically  engineered  for  insect 
resistance  and  glufosinate  herbicide 
tolerance,  does  not  present  a  plant  pest 
risk  and.  therefore,  is  not  a  regulated 
article  under  APHIS'  regulations  in  7 
CFR  part  340. 

On  February  23.  1998.  APHIS 
published  a  notice  in  the  Federal 
Register  (63  FR  8897-8898.  Docket  No. 
97-119-1)  announcing  that  the  AgrEvo 
petition  had  been  received  and  was 
available  for  public  review.  The  notice 
also  discussed  the  role  of  APHIS,  the 
Environmental  Protection  Agency,  and 
the  Food  and  Drug  Administration  in 
regulating  the  subject  com  line  and  food 
products  derived  from  it.  In  the  notice. 
APHIS^olicited  written  comments  from 
the  public  as  to  whether  this  corn  line 
posed  a  plant  pest  risk.  The  comments 
were  to  have  been  received  by  .\PHIS  on 
or  before  Apnl  24.  1998.  Dunng  the 
designated  60-day  comment  period. 
APHIS  received  2.271  form  letters  from 
farmers  expressing  support  for  the 
subject  petition,  and  a  comment  letter 
from  a  research  entomologist  at  a 
research  unit  of  the  U.S.  Department  of 
Agriculture's  Agricultural  Research 
Service  providing  data  and  information 
that  event  CBH-351  com  effectively 
controls  European  com  borer  (ECB) 
during  all  com  developmental  stages. 

Analysis 

Com  event  CBH-351  has  boen 
genetically  engineered  to  express  a 
Cry9C  msoct  control  protein  derived 
from  the  common  soil  bacterium 
Bacillus  thuringiensis  subsp  tolwotthi 
[Bt  tolworthi).  The  petitioner  stated  that 
the  CryOC  protein  is  effective  in 
protocting  the  subject  com  line  &oai 


damage  caused  by  ECB  larvae 
throughout  the  growing  season.  The 
subject  com  line  also  expresses  the  bar 
gene  derived  from  the  bacterium 
Streptomyces  hygmscopicus.  The  bar 
gene  encodes  the  phosphinothricin 
acetyllransferase  (PAT)  enzyme,  which, 
when  introduced  into  the  plant  cell, 
confers  tolerance  to  the  herbicide 
glufosinate.  The  particle  bombardment 
method  was  used  to  transfer  the  added 
genes  into  the  recipient  inbred  com  line 
(PA91  X  H99)  X  H99.  and  their 
expression  is  controlled  in  part  by  gene 
sequences  derived  from  the  plant 
pathogens  Agrobactehum  tumefaciens 
and  cauliflower  mosaic  virus.  While  the 
subject  com  line  contains  the  bla 
selectable  marker  gene,  which  is 
normally  expressed  in  bacteria,  tests 
indicate  that  this  gene  is  not  expressed 
in  the  plant. 

The  subject  com  line  has  been 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  from  plant  pathogens.  However, 
evaluation  of  Beld  data  reports  from 
field  tests  of  the  com  conducted  under 
APHIS  notifications  since  1995 
indicates  that  there  were  no  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment  as  a  result  of  the 
environmental  release  of  com  event 
CBH-351. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  AgrEvo,  a  review  of  other 
scientific  data  and  field  tests  of  the 
subject  com  line,  and  an  analysis  of 
comments  from  the  public  on  the 
subject  petition.  APHIS  has  determined 
that  com  event  CBH-351:  (1)  Exhibits 
no  plant  pathogenic  properties;  (2)  is  no 
more  likely  to  become  a  weed  than  com 
lines  developed  by  traditional  breeding 
techniques;  (3)  is  unlikely  to  increase 
the  weediness  potential  for  any  other 
cultivated  or  wild  species  with  which  it 
can  interbreed:  (4)  will  not  cause 
damage  to  raw  or  processed  agricultural 
commodities;  (5)  will  not  harm 
threatened  or  endangered  species  or 
other  organisms,  such  as  bees,  that  are 
beneficial  to  agriculture;  and  (6)  should 
not  reduce  the  ability  to  control  insects 
and  weeds  in  com  or  other  crops  when 
cultivated.  Therefore.  APHIS  has 
concluded  that  the  subject  com  line  and 
any  progeny  derived  from  crosses  with 
other  com  varieties  will  be  as  safe  to 
grow  as  com  that  is  not  subject  to 
regulation  under  7  CFR  part  340. 

The  effect  of  this  determination  is  that 
AgrEvo's  com  event  CBH-351  is  no 
longer  considered  a  regulated  article 
under  APHIS  regulations  in  7  CFR  part 
340.  Therefore,  the  requirements 


pertaining  to  regulated  articles  under 
those  regulations  no  longer  apply  to  the 
field  testing,  importation,  or  interstate 
movement  of  the  subject  corn  or  its 
progeny.  However,  importation  of  com 
event  CBH-351  or  seeds  capable  of 
propagation  are  still  subject  to  the 
restrictions  found  m  ,\PHIS   foreign 
quarantine  notices  u:  "  OK  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969.  as  amended  (NEPA)(42  U.S.C. 
4321  et  seq.).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA.  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  AgrEvo's  com  event 
CBH-351  and  lines  developed  from  it 
are  no  longer  regulated  articles  under  its 
regulations  in  7  CFR  part  340.  Copies  of 
the  EA  and  the  FONSI  are  available 
upon  request  from  "  •   ;;;ii.M  lua!  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Done  in  Washington,  DC,  this  11th  day  of 
Mav  T»«« 

Charl«~>  y    ^<  hwrii((«». 
Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  9»-13006  Filed  5-14-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspaper  To  Be  Used  tor  Publication 
of  Legal  Notice  o)  Appealable 
Decisions  and  Publications  of  Notice 
of  Proposed  Actions  for  Southern 
Region    AlatJama,  Kentucky,  Georgia, 
Tennessee,  Florida,  Louisiana, 
Mississippi   Virginia,  West  Virginia, 
Arkansas   Oklahoma,  North  Carolina, 
South  Carolina   Texas,  Puerto  Rico 

agency:  horest  Service.  UbUA. 
ACTION:  Notice. 

SUMMARY:  Deciding  Officers  in  the 
Southem  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  parts  215  and  217 
in  the  legal  notice  section  of  the 
newspapers  listed  in  the  Supplementary 
Information  section  of  this  notice.  As 
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provided  in  36  CFR  part  215.5(a)  and  36 
CFR  part  217.5(d).  the  public  shall  be 
advised  through  Federal  Register 
notice,  of  the  principal  newspaper  to  be 
utilized  for  publishing  legal  notice  of 
decisions.  Newspaper  publication  of 
notice  of  decisions  is  in  addition  to 
direct  notice  of  decisions  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  specific  decision.  In 
addition,  the  Responsible  Official  in  the 
Southem  Region  will  also  publish 
notice  of  proposed  actions  under  36 
CFR  part  215  in  the  newspaper  that  are 
listed  in  the  Supplementary  Information 
section  of  this  notice.  As  provided  in  36 
CFR  part  215.5(a).  the  public  shall  be 
advised,  through  Federal  Register 
notice,  of  the  principal  newspapers  to 
be  utilized  for  publishing  notices  on 
proposed  actions. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notice  of 
decisions  subject  to  appeal  under  36 
CFR  parts  215  and  217.  and  notices  of 
proposed  actions  under  36  CFR  part  215 
shall  begin  on  or  after  the  date  of  this 
publication 

FOR  FURTHER  INFORMATION  CONTACT: 
Jean  Paul  Krugit'wu.z,  Regional  Appeals 
Coordinator,  Southern  Region.  Planning, 
1720  Peachtree  Road.  NW.  Atlanta. 
Georgia  30367-9102,  Phone:  404-347- 
4867 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Southem  Region  will 
give  legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  part  217  and  the 
Responsible  Officials  in  the  Southem 
Region  will  give  notice  of  decisions 
subject  to  appeal  under  36  CFR  part  215 
in  the  following  newspapers  which  are 
listed  by  Forest  Service  administrative 
unit.  Responsible  Officials  in  the 
Southern  Region  will  also  give  notice  of 
proposed  actions  under  36  CFR  part  215 
in  the  following  principal  newspapers 
which  are  listed  by  Forest  Service 
administrative  unit.  The  timeframe  for 
comment  on  a  proposed  action  shall  be 
based  on  the  date  of  publication  of  the 
notice  of  the  proposed  action  in  the 
principal  newspaper.  The  timeframe  for 
appeal  shall  be  based  on  the  date  of 
publication  of  the  legal  notice  of  the 
decision  in  the  principal  newspaper  for 
both  36  CFR  parts  215  and  217. 

Where  more  than  one  newspapei  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  principal  newspaper  that 
will  be  utilized  for  publishing  the  legal 
notices  of  decisions.  Additional 
newspapers  listed  for  a  particular  unit 
are  those  newspapers  the  Deciding 
Officer  expects  to  use  for  purposes  of 
providing  additional  notice.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  the  legal 
notice  of  the  decision  in  the  principal 
newspaper. 


The  following  newspaper  will  be  used 
to  provide  notice. 

Southern  Region 

Regional  Forester  Decisions 
Affecting  National  Forest  System 
lands  in  more  than  one  state  of  the 
13  states  of  the  Southem  Region 
and  the  Commonwealth  of  Puerto 
Rico. 
Atlanta  Journal,  published  daily  in 
Atlanta.  GA 

Southern  Region 

Regional  Forester  Decisions: 
Affecting  National  Forest  System 
lands  in  only  one  state  of  the  13 
states  of  the  Southem  Region  and 
the  Commonwealth  of  Puerto  Rico 
or  only  one  Ranger  District  will 
appear  in  the  principal  newspaper 
elected  by  the  National  Forest  of 
that  state  or  Ranger  District 

National  Forests  in  Alabama.  Alabama 

Forest  Supervisor  Decisions: 
Montgomery  Advertiser,  published 

daily  in  Montgomery,  AL 
District  Ranger  Decisions: 
Bankhead  Ranger  District:  Northwest 

Alabamian.  published  weekly 

(Monday  &  Thursday)  in  Haleyville, 

AL 
Conecuh  Ranger  District:  The 

Andalusia  Star,  published  daily 

(Tuesday  through  Saturday)  in 

Adulusia,  AL 
Oakmulgee  Ranger  District,  The 

Tuscaloosa  News,  published  in 

Tuscaloosa.  AL 
Shoal  Creek  Ranger  District:  The 

Anniston  Star,  published  daily  in 

Anniston,  AL 
Talladega  Ranger  District:  The  Daily 

Home,  published  daily  in 

Talladega,  AL 
Tuskegee  Ranger  District:  Tuskegee 

News,  published  weekly  (Thursday) 

in  Tuskegee.  AL 
Caribbean  National  Forest,  Puerto  Rico 

Forest  Supervisor  Decisions, 
El  Nuevo  Dia,  published  daily  in 

Spanish  in  San  Juan.  PR 
San  Juan  Star,  published  daily  in 

English  in  San  Juan.  PR 

Chattahoochee-Oconee  National  Forest, 
Georgia 

Forest  Supervisor  Decisions: 

The  Times,  published  daily  in 
Gainesville,  GA 
District  Ranger  Decisions: 

Armuchee  Ranger  District:  Walker 
County  Messenger,  published  bi- 
weekly (Wednesday  &  Friday)  in 
LaFayette,  GA 

Toccoa  Ranger  District:  The  News 
Obserx'er  published  weekly 
(Wednesday)  in  Blue  Ridge,  GA 

Brasstown  Ranger  District:  North 
Georgia  News,  published  weekly 
(Wednesday)  in  Blairsville.  GA 


Tallulah  Ranger  District:  Clayton 

Tribune,  published  twice  weekly 

(Tuesday  &  Friday)  in  Cornelia,  GA 
Chattooga  "Ranger  District:  Northeast 

Georgian,  published  twice  weekly 

(Tuesday  and  Friday)  in  Cornelia, 

GA 
Chieftain  &  Toccoa  Record,  published 

twrice  weekly  (Tuesday  &  Friday)  in 

Toccoa.  GA 
White  County  News  Telegraph, 

published  weekly  (Thursday)  in 

Cleveland.  GA 
The  Dahlonega  Nuggett,  published 

weekly  (Thursday)  in  Dahlonega, 

GA 
Cohutta  Ranger  District:  Chatsworth 

Times,  published  weekly 

(Wednesday)  in  Chatsworth.  GA 
Oconee  Ranger  District:  Monticello 

News,  published  weekly  (Thursday) 

in  Monticello.  GA 

Cherokee  National  Forest,  Tennessee 

Forest  Supervisor  Decisions: 

Knoxville  News  Sentinel,  published 
daily  in  Knoxville.  TN  (covering 
McMinn.  Monroe,  and  Polk 
Counties) 

Johnson  City  Press,  published  daily  in 

Johnson  City,  TN  (covering  Carter, 

Cocke,  Greene.  Johnson,  Sullivan, 

Unicoi  and  Washington  Counties 

District  Ranger  Decisions: 

Ocoee  Ranger  District:  Polk  County 
News,  published  weekly 
(Wednesday)  in  Benton.  TN 

Hiwassee  Ranger  District:  Daily  Post- 
Athenian,  published  daily 
(Monday — Friday)  in  Athens,  TN 

Tellico  Ranger  District:  Monroe 

County  Advocate,  published  weekly 
(Thursday)  in  Sweetwater.  TN 

Nolichucky  Ranger  District: 

Greeneville  Sun.  published  weekly 
(Monday — Saturday)  in  Greeneville, 
TN 

Unaka  Ranger  District:  Johnson  City 
Press,  published  daily  in  Johnson 
City,  TN 

Watauga  Ranger  District:  Elizabethton 
Star,  published  daily  (Sunday — 
F--!^vl  in  Elizabethton.  TN 

i)<iniei  B(K)ne  National  Forest, 
Kentucky 

Forest  Supervisor  Decisions: 
Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY 
District  Ranger  Decisions: 
MoreheacT Ranger  District:  Morehead 
News,  published  bi-weekly 
(Tuesday  and  Friday)  in  Morehead. 
KY 
Stanton  Ranger  District:  The  Clay  City 

Times,  published  weekly 
(Thursclay)  in  Stanton.  KY 

Berea  Ranger  District:  Jackson  County 
Sun.  published  weekly  (Thursday) 
in  McKee.  KY 

London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly 
(Monday,  Wednesday,  and  Friday) 
in  London,  KY 
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Somerset  Ranger  District: 

Commonwealth-journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY 

Steams  Ranger  District:  McCreary 
County  Record,  published  weekly 
(Tuesday)  in  Whitley  City.  KY 

Redbird  Ranger  District:  Manchester 
Enterprise,  published  weekly 
(Thursday)  in  Manchester.  KY 

National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions: 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 
District  Ranger  Decisions: 

Apalachicola  Ranger  District:  The 
Liberty  Journal,  published  weekly 
(Wednesday)  in  Bristol.  FL 

Lake  George  Ranger  District:  The 
Ocala  Star  Banner,  published  daily 
in  Ocala.  FL 

Osceola  Ranger  District:  The  Lake  City 
Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  City.  FL 

Seminole  Ranger  District:  The  Daily 
Commercial,  published  daily  in 
Leesburg.  FL 

Wakulla  Ranger  District:  The 

Tallahassee  Democrat,  published 
daily  in  Tallahassee.  FL 

Francis  Marion  &  Sumter  National 
Forest.  South  Carolina 

Forest  Supervisor  De<:isions: 
The  State,  published  daily  in 

Columbia.  SC 
District  Ranger  Decisions: 
Enoree  Ranger  District:  Newberry 

Observer,  published  tri-weekly 

(Monday.  Wednesday,  and  Friday) 

Newberry.  SC 
Andrew  Pickens  Ranger  District: 

Seneca  Journal  and  Tribune, 

published  bi-weekly  (Wednesday 

and  Friday)  in  Senca.  SC 
Long  Cane  Ranger  District:  The 

Augusta  Chronicle,  published  daily 

in  Augusta.  GA 
Wambaw  Ranger  District:  News  and 

Courier,  published  daily  in 

Charleston.  SC 
Witherbee  Ranger  District:  News  and 

Courier,  published  daily  in 

Charleston.  SC 

• 

George  Washington  and  Jefferson 
National  Forests,  Virginia 

Forest  Supervisor  Decisions: 

Roanoke  Times,  published  daily  in 
Roanoke,  VA 
District  Ranger  Decisions: 

Lee  Ranger  District:  Shenandoah 
Valley  Herald,  published  weekly 
(Wednesday)  in  Woodstock.  VA 

Warm  Springs  Ranger  District:  The 
Recorder,  published  weekly 
(Thursday)  in  Monterey.  VA 

Pedlar  Ranger  District;  Roanoke 
Times,  published  daily  in  Roanoke. 


VA 

James  River  Ranger  District:  Virginian 
Review,  published  daily  (except 
Sunday)  in  Covington.  VA 

Deerfield  Ranger  District:  Daily  News 
Leader,  published  daily  in 
Staunton.  VA 

Dry  River  Ranger  District:  Daily  News 
Record,  published  daily  (except 
Sunday)  in  Harrisonburg.  VA 

Blacksburg  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke. 
VA 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union.  WV  (only  for 
those  decisions  in  West  VA — notice 
will  be  published  in  the  Roanoke 
Times  and  Monroe  Watchman,  j 

Glenwood  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke. 
VA 

New  Castle  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke. 
VA 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union.  WV  (only  for 
those  decisions  in  West  VA — notice 
will  be  published  in  the  Rpanoke 
Times  and  Monroe  Watchman] 

Mount  Rogers  National  Recreation 
Area;  Bristol  Herald  Courier. 
published  daily  in  Bristol.  VA 

Clinch  Ranger  District:  Kingsport- 
Times  News,  published  daily  in 
Kingsport.  TN 

Wythe  Ranger  District;  Southwest 
Virginia  Enterprise,  published  bi- 
weekly (Wednesday  and  Saturday) 
in  Wytheville.  VA 

Kisatchie  National  Forest.  Louivinnn 

Forest  Supervisor  Decisions: 
Alexandria  Daily  Town  Talk. 

published  daily  in  Alexandria,  LA 
District  Ranger  Decisions: 
Caney  Ranger  District:  Minden  Press 

Herald,  published  daily  in  Minden. 
-LA 
Homer  Guardian  Journal,  published 

weekly  (Wednesday)  in  Homer.  LA 
Catahoula  Ranger  District;  Alexandria 

Daily  Town  Talk,  published  daily  in 

Alexandria,  LA 
Colfax  Chronicle,  published  weekly 

(Wednesday)  in  Colfax.  LA 
Calcasieu  Ranger  District:  Alexandria 

Daily  Town  Talk,  published  daily  in 

Alexandria.  LA 
Kisatchie  Ranger  District: 

Natchitoches  Times,  published 

daily  (Tuesday-Friday  and  on 

Sunday)  in  Natchitoches.  LA 
Winn  Ranger  District:  Winn  Parish 

Enterprise,  published  weekly 

(Wednesday)  in  Winnfield.  LA 

National  Forests  in  Mississippi, 
Mississippi 

Forest  Supervisor  Decisions: 


Clarion-Ledger,  published  daily  in 
Jackson.  MS 
District  Ranger  Decisions: 

Bienville  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Chickasawhay  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson.  MS 

Delta  Ranger  District:  Clarion-Ledger, 
pubhshed  daily  in  Jackson.  MS 

De  Soto  Ranger  District:  Clarion 
Ledger,  published  daily  in  Jackson, 
MS 

Holly  Springs  Ranger  District: 

Clarion-Ledger,  published  daily  in 
Jackson.  MS 

Homochitto  Ranger  District;  Clarion- 
Ledger,  published  daily  in  Jacluon, 
MS 

Tomigbee  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Ashe-Erambert  Project:  Clarion- 
Ledger,  published  daily  in  Jackson. 
MS 
V.ilinn.il  F(irt".ls  111  Norlh  Carolina 
\iii  lh  (  ai  nliiid 

Forest  Supervisor  Decisions: 
The  Asheville  Citizen-Times. 
published  daily  in  Asheville,  NC 
District  Ranger  Decisions: 

Appalachian  Ranger  District:  The 

Asheville  Citizen-Times,  published 

daily  in  Asheville,  NC 
Cheoah  Ranger  District:  Graham  Star, 

published  weekly  (Thursday)  in 

Robbinsville.  NC 
Croatan  Ranger  District:  The  Sun 

Journal,  published  weekly  (Sunday  ' 

through  Friday)  in  New  Bern.  NC 
Grandfather  Ranger  District: 

McDowell  News,  published  daily  in 

Marion.  NC 

Highlands  Ranger  District:  The 
Highlander,  published  weekly 
(May-Oct  Tues  &  Fri;  Oct-April 
Tues  only)  in  Highlands.  NC 

The  Crossroads  Chronicle,  published 
weekly  (May-Oct  Tues  &  Fri;  Oct- 
April  Tues  only)  in  Cashiers.  NC 

The  Sylva  Herald,  published  weekly 
on  Thursday  in  Sylva.  NC 

Pisgah  Ranger  District:  The  Asheville 
Citizen-Times,  published  daily  in 
Asheville.  NC 

Tusquitee  Ranger  District;  Cherokee 
Scout,  published  weekly 
(Wednesday)  in  Murphy.  NC 

Uwharrie  Ranger  District: 
Montgomery  Herald,  published 
weekly  (Wednesday)  in  Troy.  NC 

Wayah  Ranger  District:  The  Franklin 
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Press,  published  bi-weekiy 
(Wednesday  and  Friday)  in 
Franklin,  NC 

Ouachita  National  Forest,  Arkansas. 
Oklahoma 

Fort's;  .Supervisor  Decisions: 
Arkansas  Democrat-Gazette. 

[u.hlished  dailv  m  Little  Ru<  n.  .-XK 
District  Ranger  Decisions 
Caddo  Ranger  District,  .^rkansab 

I^emocrat-Gozette,  published  daily 

m  Little  Ro(,k.  .\R 
Cold  Springs  Ranger  District: 

.■\rl^ansas  Deivoc rat-Gazette. 

published  daily  in  Little  Rock,  AR 
Fourche  Ranger  District:  .Arkansas 

Democrat-Gazette,  piiblished  daily 

in  Little  Rock,  AR 
Jessieville  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily 

in  Little  Rock.  AR 
Mena  Ranger  District:  Arkansas 

Democrat-Gazette .  published  daily 

in  Little  Rock.  AR 
Oden  Ranger  District  Arkansas 

Democrat-Gazette,  published  daily 

in  Little  Rock,  AR 
Poteau  Ranger  District;  Arkansas 

Democrat-Gazette .  published  daily 

in  Little  Rock.  AR 
Winona  Ranger  District;  Arkansas 

Democrat-Gazette,  published  daily 

in  Little  Rock.  AR 
Womble  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily 

in  Little  Rock,  AR 
Choctaw  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 
Kiamichi  Ranger  District;  Tulsa 

World,  pubiisiied  daily  in  Tulsa. 

OK 
Tiak  Ranger  District:  Tiiysa  Worid, 

published  daily  in  Tulsa,  OK 

Ozark-St   Francis  National  Forest: 
.\rkansas 

Forest  Supervisor  Decisions: 

The  Courier,  published  daily  (Sunday 

through  Friday)  in  Russellville,  AR 
District  Ranger  Decisions: 

Sylamore  Ranger  District;  Stone 

County  Leader,  puolished  weekly 

(Tuesday)  in  Mountain  View.  AR 
Buffalo  Ranger  District;  Harrison 

Daily  Times,  published  daily  in 

Harrison,  AR 
Bayou  Ranger  District:  The  Courier, 

published  daily  (Sunday  through 

Friday)  in  Russellville,  AR 
Pleasant  Hill  Ranger  District:  Johnson 

County  Graphic,  published  weekly 

(Wednesday)  in  Clarksville,  AR 
Boston  Mountain  Ranger  District: 

Southwest  Times  Record,  published 

daily  in  Fort  Smith,  AR 
Magazine  Ranger  District:  Southwest 

Times  Record,  published  daily  in 

Fort  Smith.  AR 


St.  Francis  Ranger  District;  The  Daily 
World,  published  daily  (Sunday 
through  Friday)  in  Helena  .*.R 

National  Forests  and  Grasslands  in 
Texas.  Texas 

Forest  Supervisor  FJecisions: 

The  Lufkin  Daily  .Vpms.  Published 

daily  in  Lufkin.  TX 
District  Ranger  Decisions: 

Angelina  Nnt.onal  Forest;  The  Lufkin 

Dailv  \ews.  published  daily  in 

Lufkin,  TX 
Davy  Crockett  National  Forest:  The 

Lufkin  Daily  News,  published  daily 

in  Lufkin.  TX 
Sabine  National  Forest:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
Sam  Houston  National  Forest:  The 

Courier,  published  daily  in  Conroe, 

TX 
Caddo  &  LBJ  National  Grasslands: 

Denton  Record-Chronicle, 

published  daily  in  Denton,  TX 

Dated   Mav  8,  1998. 
Bruce  L.  Jewell, 

Deputy  Regional  Forester  for  Natural 
Resources. 
IFR  nor  98-12951  Filed  5-14-98;  8:45  am) 

BIlUNG  code   J4  10-M-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Estabhshment  of  Kimberling  Creek 
Purchase  Unit,  Virginia 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  establishment  of 
Kimberling  Creek  Purchase  Unit. 

SUMMARY:  The  Secretary  of  Agriculture 
created  the  271-acre  Kimberling  Creek 
Purchase  Unit  in  Bland  County, 
Virginia.  A  copy  of  the  establishment 
document,  which  includes  the  legal 
description  of  the  lands  within  the 
purchase  unit,  appears  at  the  end  of  this 
notice. 

EFFECTIVE  DATE:  Establishment  of  this 
purchase  unit  was  effective  April  17, 

1998 

ADDRESSES:  A  copy  of  the  map  depicting 
ttit-  lands  within  the  purchase  unit  is  on 
file  and  available  for  public  inspection 
in  the  office  of  the  Director.  Lands  Staff. 
201  14th  Street,  S.W.,  Washington.  D.C. 
20250. 

FOR  FURTHER  INFORMATION  CONTACT;  jack 
Craven.  Lands  Staff.  Forest  Sen  ice, 
USDA,  P.O.  Box  96090,  Washington, 
D,C.  20090-6090,  telephone;  (202)  205- 
1248. 


Dated:  May  6,  1998. 
Gloria  Manning 

Asiociate  Deputy  Chief,  National  Forest 
System 

PropoMHi  Boundary  Detcripbon  fsr  the 

F,.<itabli.*timenl  of  thp  KimberfinE  Crpck 
Purx.ha.ve  I  nit    Hiand  (  ount\     i  iPt.r.,, 

Pursuant  to  the  Secretary  of  Agriculture's 
authority  under  the  Act  of  March  1. 1911.  as 
amended,  the  Kimberling  Creek  Purchase 
Unit  is  being  established  and  is  described  as 
follows: 

Those  lands  in  Bland  County,  Virginia, 
bounded  on  the  west  by  State  Route  606 
being  the  existing  Jefferson  .National  Forest 
boundary,  on  the  north  b>'  the  existing 
Jefferson  National  Forest  boundary,  on  the 
east  by  the  Commonwealth  of  Virginia's 
Bland  State  Correctional  Farm,  and  on  the 
south  by  State  Route  42  to  the  junction  with 
State  Route  606.  the  existing  boundary. 

The  area  described  contains  271.25  acres, 
more  or  less,  adjoining  the  Jefferson  National 
Forest. 

The  lands  are  well  suited  for  watershed 
protection  and  meet  the  requirements  of  the 
Act  of  March  1, 1911.  as  amended. 

Dated:  April  17,  1998. 
Hrjai)  Hio!  Hurke. 

Deputy  Under  becretary.  Natural  Resources 
and  Environment. 
(FR  Doc.  98-13039  Filed  5-14-98;  8:45  ami 
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DEPARTMEN""  OF  AGRiCUcTuRh 

Forest  Service 

Boundary  Extension   Ouac^  ta 
National  Forest.  ArKa^sat 

AGENCY:  Forest  Service,  USDA. 
A.:"^iON;  Notice  of  boimdary  extension. 

SUMMARY:  The  Secretary  of  Agriculture 
has  extended  the  Ouachita  National 
Forest  boundary  to  include  80  acres, 
more  or  less,  which  were  recently 
acquired  through  exchange,  in  Le  Flore 
County,  Oklahoma.  A  copy  of  the 
Secretary's  establishment  document, 
which  includes  the  legal  description  of 
the  land  within  the  extension,  appears 
at  the  end  of  this  notice. 

EPrEcr!VE  DATE:  The  boundary  extension 

,N,,s  f  •:e(t;\e  .\pril  17.  1998. 

ADDRESSES:  A  copy  of  the  map  showing 
the  boundary  extension  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Director  of  Lands,  Forest 
Service.  Auditor's  Building,  201  14th 
Street,  SW,  Washington,  D.C.  20090- 
6090. 

CQC  p.jR^MEC  INPORMA'IOK  CONTACT; 

Jack  Craven.  Lands  btaU,  i-orest  Service. 
USDA.  P.O.  Box  96090,  Washington. 
D.C.  20090-6090 (202) 205-1248. 
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DatBil  May  6.  1998 

Gloria  Manning, 

AsscHintr  I'k-ptily Chwf  Sational Forest 
Systtfm 

Ouachita  National  Fonst  Boundarv 
Kxicnsion 

Pur%uant  to  the  Secratary  of  Agriculture's 
authority  undor  Section  26(d),  PL.  100-499 
(102  Slat  2491).  the  Ouachita  National 
boundary  is  hereby  extended  to  include  the 
following  lands 

I^FIore  County,  Oklahoma.  Indian  Base 
Meridian 

T3N,  K2fiE. 

Section  1  North  Half  of  the  Southeast 
Quarter 

Containing  80  acres,  morr  or  loss 

As  provided  by  P  L  100-499,  the  lands 
described  shall  be  administered  by  the 
Scrretarv  of  Agriculture  in  accordance  with 
the  Act  of  March  1.  1911  (36  Stat  9«l)and 
in  •  (•  with  the  laws,  rules,  and 

regi  .{unerally  applicable  to  units  of 

the  National  Forest  System 

Dated  April  17.  1998 
Brian  Eliot  Burke. 

Deputy  Vnder  Secretary.  Natural  Resources 
and  Environment 
|FK  On:  98-1  1038  Filed  S-14-98;  8:45  am) 

BILUNO  CODE  MtO-ll-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Box  Canyon,  Papoose,  and  Squaw 
Creek  Timber  Sales,  Targhee  National 
Forest,  Bonneville  County,  ID 

agency:  Forest  Service,  USDA. 

action:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Supervisor  of  the 
Targhee  National  Forest  gives  notice  of 
the  agency's  intent  to  prepare  an 
environmental  impact  statement  for  the 
Box  Canyon,  Papoose,  and  Squaw  Creek 
Timber  Sales.  The  proposed  actions 
would  harvest  1.8  million  board  feet  of 
limber  from  600  acres.  Three  miles  of 
temporary  roads  would  be  built. 
Easement  across  private  property  would 
be  required  to  access  the  Papoose  and 
Squaw  Creek  Sales.  The  Box  Canyon 
timber  sale  is  located  three  miles  south 
of  Irwan,  Idaho  and  the  Papoose  and 
Squaw  Creek  sales  are  located  three 
miles  southwest  of  Swan  Valley,  Idaho. 
Alternatives  will  include  the  proposed 
action,  no  action,  and  any  alternatives 
that  respond  to  significant  issues 
generated  during  the  scoping  process.  A 
more  detailed  description  is  available 
from  the  Palisades  Ranger  District;  see 
ADDRESSES  below. 


DATES:  Send  written  comments  and 
suggestions  on  the  issues  concerning  the 
propn-^ed  action  by  June  12,  1998. 
ADDRESSES:  Send  written  comments  to 
Richard  D  Dickemore.  District  Ranger, 
Palisades  Ranger  District,  3659  East 
Ririe  Highway,  Idaho  Falls,  Idaho 
83401 
FOR  FURTHER  INFORMATION  COf^ACT: 

Dee  Sessions.  Interdisciplinary  Team 
Leader,  phone  (208)  R24-3151. 
SUPPLEMENTARY  INFORMATION:  The 
Targhee  National  Forest  Revised  Land 
Management  Plan  was  approved  in 
1997.  One  of  the  decisions  in  the 
revised  Plan  was  to  allow  for  the 
production  and  utilization  of  wood  fiber 
from  certain  areas  of  the  Forest.  The 
geographic  areas  where  the  prop>osed 
actions  would  lake  place  have  primarily 
a  prescription  of  timber  management 
with  emphasis  on  no  clear  cutting, 
urban  interface  fire  management  (5.1.3b) 
and  elk  summer  range  (5  4c).  A 
prescription  for  other  lands  in  the  area 
is  described  below. 

Elk  and  Deer  Winter  Range  (2.7a) — 
Management  emphasis  is  directed  at 

Kroviding  quality  elk  and  deer  winter 
abitat.  Habitats  are  managed  for 
multiple  land  use  benefits,  to  the  extent 
these  land  uses  are  compatible  with 
maintaining  or  improving  elk  and  deer 
winter  habitat. 

Initial  public  involvement  will 
include  mailing  maps  and  project 
descriptions  to  interested  parties  to 
solicit  comments  on  the  proposal. 
Preliminary  issues  include:  Roadless 
area,  threatened,  endangered,  and 
sensitive  plant  and  animal  species, 
recreational  traffic,  easement  across 
private  lands,  big  game  habitat,  water 
quality  and  aquatic  influence  zones. 

Additional  opportunity  to  comment 
on  the  projects  will  occur  on  the  draft 
Environmental  Impact  Statement  (draft 
EIS).  The  draft  EIS  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  and  available  for  public  review 
in  September  1998. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  At  the  same  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  tribes,  and 
members  of  the  public  for  their  review 
and  comment.  It  is  very  important  that 
those  interested  in  the  proposed  action 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 


reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Verrnont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  environmental  impact 
statement  may  be  waived  or  dismissed 
by  the  courts.  City  of  Angoon  v.  Model, 
(9th  Circuit,  1986)  and  Wisconsir\ 
Heritages,  Inc.  v.  Harris.  490  F.Supp 
1334,1338  (ED.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  sf>ecific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impwct  statement.  Reviewers  may  wish 
to  refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
completed  in  December  1998.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  received  during 
the  comment  period  that  pertain  to  the 
environmental  consequences  discussed 
in  the  draft  EIS  and  applicable  laws, 
regulations,  and  policies  considered  in 
making  the  decisions  on  this  proposal. 

Responsible  Official 

Jerry  B.  Reese,  Forest  Supervisor,  is 
the  responsible  official.  As  responsible 
official,  he  will  document  the  selected 
alternative  for  the  Box  Canyon,  Papoose, 
and  Squaw  Creek  Timber  Sales  EIS  and 
his  rationale  in  a  Record  of  Decision. 

The  decision  for  the  Box  Canyon. 
Papoose,  and  Squaw  Creek  Timber  Sales 
project  will  be  subject  to  Forest  Service 
Appeal  Regulations  (36  FR  part  215). 

Dated:  May  6.  1998. 
Jerry  B.  ReeM, 

Forest  Supervisor. 

!FR  Doc  98-13036  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deschutes  Provincial  lnterager>cy 
Executive  Committee  (PIEC),  Advisory 
Committee  ^ 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  June  9,  1998  at 
the  Madras  Fire  Department  Convention 
Hall  located  on  the  comer  of  .■\dam  and 
J  Street  off  of  HW7  97  in  Madras. 
Oregon.  A  combined  field  trip  and 
business  meeting  will  begin  at  9:00  a.m. 
and  finish  at  4:30  pm.  Agenda  items 
include:  (1)  Fuels  Management  Issues 
(2)  PAC  Rechartering  (3)  Working  Group 
Update  (4)  Public  Forum  from  9:00  to 
9:20  am  at  the  Madris  Fire  Hall.  All 
Deschutes  Province  Advisory 
Committee  meetings  are  open  to  the 
public 

FOR  FURTHER  INFORMATION  CONTACT: 
Mollie  Chaudet,  Province  Liaison, 
USDA,  Bend-Fort  Rock  Ranger  District, 
1230  N.  E.  3rd.  Bend,  Oregon  97701. 
541-383^769. 

Dated:  May  7, 1998. 
Sally  Collins. 

Deschutes  National  Forest  Supervisor. 
IFR  Doc.  98-13030  Filed  5-14-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Colfax  Watershed,  Richland  County, 
North  Dakota;  Notice  of  Finding  of  No 
Significant  Impact 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  finding  of  significant 
no  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 

of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  l.^()());  and  the  National 
Resources  Conservation  Service 
Regulations  [7  CFR  Part  fiSO);  the 
Natural  Resources  Conser\ation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  than  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Colfax  Watershed,  Richland  County, 
North  Dakota 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hoag.  !r    State  Conservationist, 
Natural  Resources  Conservation  Service, 
220  East  Rosser  .\venue,  P.O.  1458, 


Bismarck.  North  Dakota  58502-1458, 
(701)250-4421 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  tb.;s 
federailv  assisted  action  indicates  that 
the  protect  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment   .^s  a  result  of  these 
findings.  .Scott  Hoag.  Jr  .  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  for  flood 
control,  agricultural  water  management, 
and  watershed  protection.  The  planned 
works  of  improvement  include  a  300 
linear  foot  dike  with  overflow,  8,800 
linear  feet  of  floodway  with  pipe  drop 
inlet  and  grade  stabilization  structure, 
3.000  linear  feet  of  floodway  and  dike, 
12,000  linear  feet  of  floodwater 
diversion,  and  22,500  linear  feet  of 
flood wav  renovation.  Associated  Land 
Treatment  Measures  will  be  planned 
and  installed  on  a  minimum  of  50 
percent  of  the  watershed  above  the 
structural  measures.  Seven  thousand 
acres  of  cropland  and  500  acres  of 
grassland  are  expected  to  be  benefited 
through  the  proposed  project. 

The  Notice  of^a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Scott  Hoag,  Jr.,  State  Conservationist, 
220  East  Rosser  Avenue.  P.O.  box  1458, 
Bismarck,  North  Dakota  58502-1458. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
Scott  Hoag.  Jr.. 
State  Conservationist. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

Introduction 

The  Colfax  Watershed  is  a  federally 
assisted  action  authorized  for  planning 
under  Public  Law  83-.t66.  the 
Watershed  Protection  and  Flood 
Prevention  Act.  An  environmental 
assessment  was  undertaken  in 
conjunction  with  the  development  of 
the  watershed  plan.  This  assessment 
was  conducted  in  consultation  with 


local.  State,  and  Federal  agencies  as 
well  as  with  interested  organizations 
and  individuals.  Data  developed  during 
the  assessment  are  available  for  public 
review  at  the  following  location:  U.S. 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service,  220 
East  Rosser  Avenue.  Bismarck.  ND 
58501 

Recommeni!«'d   Xeimn 

Proposed  is  the  implementation  of 
both  structural  and  associated  land 
treatment  measures  (ALTM)  to  reduce 
flood  damages  and  protect  the 
watershed.  T^e  structural  components 
include  a  300  linear  foot  dike  with 
overflow.  8.800  linear  feet  of  floodway 
with  pipe  drop  inlet  and  grade 
stabilization  structure,  3,000  linear  feet 
of  floodway  and  dike,  12,000  linear  feet 
of  floodwater  diversion,  and  22,500 
linear  feet  of  floodway  renovation.  The 
ALTM  will  be  planned  and  installed  on 
a  minimum  of  50  percent  of  the 
watershed  above  the  structural 
measures.  Seven  thousands  acres  of 
cropland  and  500  acres  of  grassland  are 
expected  to  be  benefited  through  the 
proposed  project. 

Efff'J  !  nf  Rci  oniincruif'd    \ction 

The  recommended  action  will  protect 
the  watershed  hydrologically  by 
improving  the  soil  cover  condition, 
water  quality,  and  reduce  overland  flow 
quantities  and  velocities.  Existing 
flood  ways  will  be  restored,  or  built  to 
the  extent  the  peak  flood  flow  rates  for 
a  10  year,  24  hour  flood  event  can  be 
handled. 

The  proposed  action  will  have  little  or 
not  effect  on  wetlands.  Only  2.2  acres 
are  expected  to  be  impacted  to  the  point 
of  requiring  mitigation.  The  land 
treatment  applied  on  7.500  acres,  will 
improve  rainfall  infiltration  on  both 
cropland  and  grassland.  Sedimentation 
rates  will  be  reduced  from  high  value 
low  residue  crop  fields.  Integrated  crop 
management  will  reduce  the  availability 
of  nutrients  and  pesticides  from 
entering  the  Wild  Rice  River. 

The  proposed  project  still  encourage 
and  promote  farm  units  in  the 
watershed  to  manage  their  natural 
resources  in  a  safe  and  productive 
manner.  This  action  will  tend  to  sustain 
agricultural  diversity  and  productivity 
for  land  users  in  the  watershed.  The 
reduced  threat  of  flooding  will  provide 
social  and  economic  benefits  to 
watershed  residents. 

An  initial  site  leads  inventory  of 
cultural  resources  as  they  relate  to  the 
planned  components  has  been 
completed.  This  inventory  concludes 
that  no  significant  adverse  impacts  will 
occur  to  cultural  resources  in  the 


270  4  a 


f)4/ Friday,  ^' 


watershed  should  the  plan  be 
implemented.  The  NRCS  has  consulted 
with  the  State  Historic  Preservation 
Office  on  the  effects  of  the  planned 
measures.  There  is  no  effect  foreseen  on 
Significant  cultural  resources.  However, 
construction  of  floodways.  dikes,  grade 
stabilization  structures  and  diversions 
have  the  potential  for  seriously 
disrupting  individual  sites.  Therefore, 
caiilion  shall  be  exercised  in  planning 
and  installing  any  such  measures  to 
avoid  serious  disruption  of  cultural 
resource  sites. 

Signficant  cultural  resources 
identified  during  implementation  will 
be  avoided  or  otherwise  preserved  in 
place  to  the  fullest  extent  practical.  If 
significant  cultural  resources  cannot  be 
avoided  or  preserved,  pertinent 
information  will  be  recovered  before 
construction.  If  there  is  a  significant 
cultural  resource  discovery  during 
construction,  appropriate  notice  will  be 
made  by  NRCS  to  the  State  Historic 
Preservation  Officer  and  the  National 
Park  Service.  Consultation  and 
coordination  have  been  made,  and  will 
continue  to  be  used,  to  ensure  the 
provisions  of  Section  106  of  Public  Law 
89-665  have  been  met  and  to  include 
provisions  of  Public  Law  89-523.  as 
amended  by  Public  Law  93-291.  NRCS 
will  take  action  as  prescribed  in  the 
NRCS  CM  420.  Part  401.  to  protect  or 
recover  any  significant  cultural 
resources  discovered  during 
construction. 

No  threatened  or  endangered  species 
are  known  to  exist  in  the  watershed. 

One  of  the  primary  obje<:tives  of  the 

Sroiect  is  to  reduce  agricultural 
oodiiig.  Approximately  7.000  acres  of 
prime  farmland  will  be  protected  from 
frwquent  flood  events.  An  estimated  20 
miles  of  farm  to  market  roads,  and  40 
bridges  and  culverts  will  be  protected 
by  reduced  quantities  and  velocities  of 
Hood  waters.  Flood  damages  to 
farmstead  buildings  for  machinery  and 
crop  storage  will  be  reduced. 

Water  quality  will  be  improved  in  the 
Wild  Rice  River  by  reducing  sediment 
delivery  rates,  implementing  nutrient 
and  pest  management  systems,  and 
improved  soil  health  and  cover. 
Sediment  control  basins,  along  with 
buffer  and  filter  strips  adjacent  to  the 
proposed  fioodways  and  diversions  will 
significantly  reduce  non-point  source 
pollutants  runoff.  Asso<:iated  land 
treatment  measures  (ALTMl  will 
promote  total  resource  management 
systems  on  7.500  acres  of  land  in  the 
watershed.  These  systems,  in  addition 
to  addressing  management  of  the  soil, 
water,  air.  plant,  and  animal  resources 
will  also  address  the  social  and 


economic  resources  of  the  watersheds 
land  users. 

Fish  and  wildlife  habitats  may  be 
temporarily  disturbed  in  some  areas  of 
the  watershed  during  the  construction 
phase.  These  resources  will  be  restored 
or  enhanced  when  the  project  is 
completed.  Improvements  in  soil  health, 
water  quality,  and  plant  diversity 
should  result  from  the  implementation 
of  this  project.  The  value  of  woodland 
habitat  will  not  decline.  An  estimated 
2.2  acres  of  seasonal  partially  drained 
wetlands  will  be  lost  due  to  project 
impacts.  These  wetland  values  will  be 
properly  mitigated  for  using  the  Hydro 
Geologic  Model  (HGM). 

No  wilderness  areas  are  in  the 
watershed. 

Scenic  values  will  be  complimented 
with  the  diversity  added  by  associated 
land  treatment  measures.  During 
installation  of  structural  features  the 
scenic  values  will  be  temporarily 
decreased  at  specific  construction 
locations  in  the  watershed. 

No  significant  adverse  environmental 
impacts  will  result  from  installations 
except  for  minor  inconveniences  to 
local  residents  during  construction. 

Alternatives 

A  total  of  7  alternatives  were 
evaluated  to  address  the  problems  and 
opportunities  the  local  sponsoring 
organizations  and  watershed  residents 
identified  in  the  planning  stages.  The 
first  6  alternatives  were  formulated 
using  varied  combinations  of  floodwater 
diversions,  dikes,  and  floodways  with 
grade  stabilizations  structures.  Each  of 
these  alternatives  provided  similar  flood 
protection  and  land  treatment  benefits 
with  varying  economic,  social  and 
environmental  impacts.  The  seventh 
alternative  was  the  "no  action" 
alternative. 

It  was  determined  by  the  sponsoring 
local  organizations  and  watershed 
residents  that  alternative  6  is  the 
recommended  plan. 

Consultation — Public  Participation 

Formal  agency  consultation  began 
with  the  initiation  of  the  notification  of 
the  State  Single  Point  of  Contact  for 
Federal  Assistance  (Office  of 
Intergovernmental  Assistance)  in  March 
1992.  The  Governor  and  the  State  Soil 
Conservation  Committee  were  also 
notified  of  the  application  for  Federal 
Assistance.  Agencies  were  again 
notified  when  planning  was  authorized 
in  October  1993. 

Scoping  meetings  were  held  in 
September  1992  and  June  1993,  and 
interdisciplinary  efforts  were  used  in  all 
cases.  An  Interagency  Watershed 
Committee  (lAWC)  was  utilized 


throughout  the  planning  process.  The 
process  involved  five  Federal  agencies 
(FSA,  FS,  F&WS,  COE,  and  EPA),  five 
State  agencies  (Department  of  Health, 
State  Soil  Conservation  Committee, 
Game  and  Fish  Department,  State  Water 
Commission,  and  State  Historical 
Society),  two  county  agencies  (Richland 
County  Soil  Conservation  District  and 
Richland  County  Water  Resource 
District),  and  the  City  of  Colfax  and  the 
Red  River  &  Western  Railroad  in  part  or 
all  of  the  scoping  and  planning 
processes. 

Specific  consultation  was  conducted 
with  the  State  Historic  Preservation 
Officer,  U.S.  Army  Corps  of  Engineers 
Regulatory  Office,  U.S.  Fish  and 
Wildlife  Service,  and  North  Dakota 
Department  of  Health.  All  of  these 
agencies  comments  were  used  in  the 
development  of  this  plan. 

The  environmental  assessment  was 
transmitted  to  all  participating  and 
interested  agencies,  groups,  and 
individuals  for  review  and  comment  in 
March  1998.  Three  public  meetings 
were  held  during  the  planning  process 
to  keep  all  interested  parties  informed  of 
the  study  progress  and  to  obtain  public 
input  into  the  plan  and  environmental 
evaluation.  The  last  public  meeting  was 
held  March  1998,  in  the  City  of  Colfax, 
during  the  interagency  review  process 

Agency  consultation  and  public 
participation  to  date  have  shown  no 
unresolved  conflicts  with  the 
implementation  of  the  selected  plan. 

Conculsions 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
local,  regional,  or  national,  impacts. 
Therefore,  based  on  the  above  findings. 
I  have  determined  that  an 
environmental  impact  statement  for  the 
Colfax  Watershed  is  not  required. 

Dated:  May  7,  1998. 
Scott  Hoag  Ir., 

State  Conservationist. 

(PR  Doc  98-13031  Filed  ^14-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resourceb  Conservation 
Service 

Notice  of  Proposed  Change  to  Sectio.i 
iV  of  the  Field  Office  Technical  Guide 
(FOTG)  o'  the  Natural  Resources 
Conservatton  Service  in  Kentucky 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Kentucky,  U.S.  Department  of 
Agriculture. 
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ACTION:  \'oti(  e  of  availability  of 
prupost'd  (  hanges  in  Section  IV  of  the 
F  OTG  of  the  NTCS  in  Kentucky  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  thp  NRCS 
in  Kentucky  to  issue  revised 
conservation  practice  standards: 
Compo-sting  Facility  (Code  317),  Grassed 
Waterway  (Code  412),  Heavy  Use  Area 
Protection  (Code  561),  Obstruction 
Removal  (Code  500),  and  Waste 
Management  System  (Code  312). 
DATES:  Comments  will  be  received  until 
lune  15.  1998. 

FOR  FURTHER  INFORMATION  CONTACT! 
Inquire  in  writing  to  David  G.  Sawyer. 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  771 
Corporate  Drive,  Suite  110,  Lexington. 
KY  40503-5479.  Copies  of  the  practice 
standards  are  made  available  upon 
written  request 

SUPPLEMENTAL  INFORMATION:  Section  343 
of  the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  states  that 
revisions  made  after  enactment  of  the 
law  to  NRCS  State  Technical  Guides 
used  to  carry  out  highly  erodible  land 
and  wetland  provisions  of  the  law  shall 
be  made  available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Kentucky  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Kentucky  regarding  deposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  April  13, 1998. 
VVilliam  \.  Craddock, 
Acting  State  Consenationist.  Natural 
Fesources  Conservation  Service.  Lexington, 
KY 
IFR  Doc.  98-10827  Filed  5-14-98;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCv;  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

summary:  The  Committee  has  received 
prupobal(s)  to  add  to  the  Procurement 
List  a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  15.  1998. 


ADDRESSES:  Committee  for  Purchase 
P  rciii  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  ..Tin]  ti!)3-7740. 
SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  vdll  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity 

Mop  Sponge  Scrub  Brush 
M.R. 1012 

NF,\:  Signature  Works,  Inc., 
Hazlehurst,  Mississippi. 

Services 

Base  Supply  Center 


Homestead  Air  Reserve  Base,  Florida, 
NPA:  Industries  for  the  Blind,  Inc.. 
Milwaukee,  Wisconsin. 
Car  Wash  Service 

U.S.  Border  Patrol.  1111  N.  Imperial 

Avenue,  El  Centre,  California 
U.S.  Border  Patrol.  1150  Birch  Street. 

Calexico,  California 
NPA:  Association  for  Retarded 
Citizens — Imperial  Valley  El  Centra, 
California 
Furnishings  Management  Services 
Dover  Air  Force  Base,  Delaware, 
NPA:  The  Chimes,  Inc..  Baltimore, 
Maryland. 
Janitorial/Custodial 
PFC  Harold  P.  Lynch  USAR  Center. 
Plattsburgh,  New  York.  Canton 
USAR  Center,  Canton,  New  York 
NPA:  Citizen  Advocates,  Inc.,  Malone, 
New  York. 
Refuse  Collection  and  Disposal 
Picatinny  Arsenal,  New  Jersey, 
NPA:  The  First  Occupational  Center 
of  New  Jersey,  Orange,  New  Jersey. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc  98-13035  Filed  5-14-98:  8:45  am) 

BILUNG  CX>DE  «3S:M>1-P 


COMMiSSiON  CN 


iHTS 


Hearng  on  Schools  and  Religions 

£.GE^:Y:  Commission  on  Civil  Rights. 
action:  Notice  of  hearing. 

summary:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  Act  of 
1994.  Section  3.  Pub.  L.  103-419,  108 
Stat.  4338,  as  amended,  and  45  CFR 
Section  702.3,  that  a  public  hearing 
before  the  U.S.  Commission  on  Civil 
Rights  will  commence  on  Friday.  June 
12.  1998.  beginning  at  9:00  a.m..  in  the 
United  States  Court  of  International 
Trade  Center,  located  at  1  Federal  Plaza. 
New  York.  NY  10007. 

The  purpose  of  the  hearing  is  to 
collect  information  within  the 
jurisdiction  of  the  Commission,  under 
45  CFR  Section  702.2.  to  examine  the 
operation  of  the  Equal  Access  Act  and 
similar  laws  and  the  adherence  by  the 
public  schools  to  these  laws  and  the 
Constitution  in  regard  to  religious 
freedom.  The  Commission  is  authorized 
to  hold  hearings  and  to  issue  subpoenas 
for  the  production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  Section  701.2(c).  The  Commission 
is  an  independent  bipartisan, 
factfinding  agency  authorized  to  study, 
collect,  and  disseminate  information, 
and  to  appraise  the  laws  and  policies  of 
the  Federal  Government,  and  to  study 
and  collect  information  with  respect  to 
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Uiscriniindtiuu  ur  UuniJlh  ul  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex.  age,  disability,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  at  (202)  376- 
8105  (TDD  (202)  37f>-ttll6).  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearing 

FOR  FURTHER  rNFORMATION  CONTACT: 

Barbara  Brooks,  Press  and 
Communications,  (202)  367-8312. 

Dated  May  U.  1098. 
Stephanie  Y.  Moore, 

General  Counsel. 

|FR  Doc  9B-12939  Filed  S-14-98,  8:45  ami 
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DEP  A  P^MENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Permits  (or  Incidental  Taking  of 
Endangered  or  Threatened  Species; 
Proposed  Collection 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  14.  1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327,  14th  and 
Constitution  Avenue,  NW.  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Karen  Salvini — F/PR3, 
Office  of  Protected  Resources,  Room 
13623,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-1401 
ext.130). 


SUPPLtMfcNTARY  iNf-ORMATlON : 

I.  Abstract 

The  Endangered  Species  Act  of  1973 
(ESA;  16  U.S.C.  1531  et.  seq.)  imposed 
prohibitions  against  the  taking  of 
endangered  species.  In  1982,  Congress 
revised  the  ESA  to  allow  permits 
authorizing  the  taking  of  endangered 
species  incidental  to  otherwise  lawful 
activities.  The  corresponding 
regulations  established  procedures  for 
persons  to  apply  for  such  a  permit.  In 
addition,  the  regulations  set  forth 
specific  reporting  requirements  for  such 
permit  holders. 

The  regulations  contain  three  sets  of 
information  collections:  (1)  Applications 
for  incidental  take  permits,  (2) 
applications  for  certificates  of  inclusion, 
and  (3)  reporting  requirements  for 
permits  issued,  Certificates  of  inclusion 
are  only  required  if  a  general  permit  is 
issued  to  a  representative  of  a  group  of 
potential  permit  applicants,  rather  than 
requiring  each  entity  to  apply  for  and 
receive  a  permit.  There  are  currently  no 
general  incidental  take  permits,  and  no 
certificates  of  inclusion,  and  none  are 
expected  in  the  next  three  years. 

The  required  information  is  used  to 
evaluate  the  impacts  of  the  proposed 
activity  on  endangered  species,  to  make 
the  determinations  required  by  the  ESA 
prior  to  issuing  a  permit,  and  to 
establish  appropriate  permit  conditions. 
In  order  to  issue  a  permit  as  required  by 
ESA  section  10(a)(2)(B).  NMFS  must 
determine  that  (i)  the  taking  will  be 
incidental:  (ii)  the  applicant  will,  to  the 
maximum  extent  practicable,  minimize 
and  mitigate  the  impacts  of  such  taking; 
(iii)  the  applicant  will  ensure  that 
adequate  funding  for  the  plan  will  be 
provided:  (iv)  the  taking  will  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  the  species  in 
the  wild:  and  (v)  any  additional 
measures  required  by  NMFS  as  being 
necessary  or  appropriate  for  the 
purposes  of  the  conservation  plan  will 
be  met. 

When  a  species  is  listed  as  threatened, 
section  4(d)  of  the  ESA  requires  the 
Secretary  to  issue  whatever  regulations 
are  deemed  necessary  or  advisable  to 
provide  for  conservation  of  the  species. 
In  many  cases  those  regulations  reflect 
blanket  application  of  the  section  9  take 
prohibition.  However,  in  an  interim  rule 
for  protection  of  listed  coho  salmon 
NMFS  recognized  certain  exceptions  to 
that  prohibition,  including  one  for 
restoration  actions  taken  in  accord  with 
approved  watershed  action  plans  in 
Oregon  or  California.  While  watershed 
plans  are  prepared  for  other  purposes  in 
coordination  with  or  fulfillment  of 
various  state  programs,  a  watershed 


group  wisnin^  to  taKe  advantage  ot  the 
exception  for  restoration  activities 
(rather  than  obtaining  a  section  10 
permit)  would  have  to  submit  the  plan 
for  NMFS  review. 

II    Mpthod  of  ColljM  lion 

Permit  applicants  must  submit  an 
application  to  NMFS,  including  all 
appropriate  information  listed  on  the 
instructions.  These  instructions  are  a 
user-friendly  version  of  the 
requirements  at  50  CFR  222.22(b)  for 
applications  for  incidental  take  permits. 

Once  issued,  the  permit  requires  that 
permit  holders  submit  an  annual  report 
on  activities.  These  reports  must 
include  information  on:  The  activity 
causing  incidental  take,  any  endangered 
species  taken  (species,  dates,  location, 
and  condition  of  animal),  and  the  status 
of  implementing  a  conservation  plan  to 
offset  the  impact  to  the  species. 

For  watersned  plans,  a  watershed 
council  or  other  local  group  would 
submit  its  watershed  plan  to  NMFS  (and 
the  state)  for  review  against  state 
guidance  which  meets  the  standards  of 
50  CFR  222.22(c).  If  the  plan  is  found 
consistent  with  the  state  guidance,  the 
group  would  not  need  to  apply  for  a 
section  10  permit  for  any  incidental  take 
that  might  be  associated  with  a 
restoration  action  called  for  in  the  plan. 
No  annual  or  other  reporting  is 
associated  with  the  restoration  activity 
exception. 

III.  Data 

OMB  Number:  0648-0230. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  State,  local,  or  tribal 
government;  business  or  other  for-profit; 
individuals:  not-for-profit  institutions. 

Estimated  Number  of  Respondents:  21 
(11  permit-related,  10  for  watershed 
plans). 

Estimated  Time  Per  Response:  80 
hours  for  a  permit  application,  10  hours 
for  a  watershed  plan,  8  hours  for  a 
permit  report,  and  30  minutes  for  a 
Certificate  of  Inclusion  application. 

Estimated  Total  Annual  Burden 
Hours;  1,068. 

Estimated  Total  Annual  Cost  to 
Public:  SO  (no  capital  expenditures). 

I\  .  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  profKJsed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  !o  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

CoiTinients  submitted  m  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
the\'  also  will  become  a  matter  of  public 
ret  ord. 

Dated:  May  12, 1998. 
Linda  Engelmeier. 

Dfpnnnicntal  Forms  Clearance  Officer,  Office 
of  \ii::\a^fment  and  Organization. 
[FK  D(H.    98-1  2y5h  Filed  5-14-98;  8:45  am) 
BILUNG  CO0£  3610-22-? 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

Alaska  Region  Gear  Identification; 
Proposed  Collection 

ACTION:  Proposed  collection;  comment 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  P'ederal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
I  ollections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  14.  1998, 

ADDRESSES:  Direct  all  written  comments 

w.  l.i!.(ia  p;;ngelmeier.  Departmental 
ror-!.>  Clearance  Officer.  Department  of 
Cnniinerce,  Room  5327,  14th  and 
(.(.institution  .Avenue.  NW,  Washington 

[x;  nmv) 

FOR  FURTHER  INFORMATION  CO^^■ACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(sj  and  instructions  should 
he  directed  to  Patsv  .\  Bearden.  F 
.•\K01,  NO,\A'NMFS.  F  0,  Box  21668, 
luneau,  AK  99802-1 P6a (907-586- 
"22H) 

SUPPLEMENTARY  INFORMATION: 
I.  .Abstract 

Participants  in  the  groundfish  fishery 
in  the  .Alaska  Region  are  required  to 
identif)'  all  longline  marker  buoys 
carried  onboard  or  used  bv  anv  vessel 
This  requirement  is  current!".  (  leareo 
under  OMB  Control  Number  0648-0305. 
which  dealt  with  all  NO.A.A  gear- 
niarking  requirements,  but  those 


requirements  will  now  be  submitted  on 
a  regional  basis 

II.  Method  of  Collection 

The  vessel's  name.  Federal  fisheries 
permit  number,  or  the  vessel's 
registration  number  shall  be  in 
characters  at  least  4  inches  (10.16  cm) 
in  height  and  0,5  in.  (1,27  cm)  in  width 
in  a  contrasting  color  visible  above  the 
water  line  and  shall  be  maintained  so 
the  markings  are  clearly  visible. 

III.  Data 

OMB  Number:  New  Number  to  be 
Assigned 

Form  Number  None 

Type  of  Review  Regular  Submission. 

Affected  Public:  Individuals,  Business 
and  other  for-profit  (commercial 
fishermen). 

Estimated  Number  of  Respondents: 
1,916. 

Estimated  Time  Per  Response:  0.25 
hour 

Estimated  Total  Annual  Burden 
Hours:  3.450  hours. 

Estimated  Total  Annual  Cost  to 
Public:  The  cost  to  fishermen  is 
minimal.  Materials  needed  are  paint  and 
paint  brush,  or  permanent  ink 
applicator,  and  possibly  a  stencil.  Labor 
costs  probably  range  between  $10  and 
$15  per  hour  with  the  average  estimated 
time  varying  from  1  to  5  minutes  to 
paint/mark  each  buoy.  Total  estimated 
cost  per  vessel  varies  greatly  with  the 
type  and  amount  of  gear  being  used. 
Given  the  adverse  weather  conditions 
and  salt  water,  we  expect  each  number 
will  need  to  be  repainted,  repaired,  or 
replaced  annually 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessan.  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 

Comments  submitted  m  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated  Mav  12,  1998. 
1  inda  l.ngeimpipr. 

Depanrnental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  98-12957  Filed  5-14-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Northwest  Region  Gear  identificatior 
Requirements:  Prop>osec!  Coiiectton 

ACTION:  Proposed  Collection;  Comment 

Request. 

SUMMARY:  The  Department  of 
V    :r  :r,erce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
pubUc  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  14, 1998. 
ADDRESSES:  Direct  all  written  comments 
:_  L^.:  ac  Lngelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue.  NW.  Washington 
DC  20230, 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  William  L.  Robinson, 
NMFS,  7600  Sand  Point  Way  NE. 
Seattle,  WA  98115.  206-526-6140. 
SUPPLEMEN'AB*    NFORMATtON: 

I.  Abstract 

The  success  of  fisheries  management 
programs  depends  significantly  on 
regulatory  compliance.  Requirements 
that  fishing  gear  be  marked  are  essential 
to  facilitate  endorsement.  The  ability  to 
link  fishing  gear  to  the  vessel  owner  or 
operator  is  crucial  to  endorsement  of 
regulations  issued  under  the  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  to  govern 
domestic  and  foreign  fishing,  and  the 
Atlantic  Tunas  Convention  act.  The 
marking  of  fishing  gear  is  also  valuable 
in  actions  concerning  damage,  loss,  and 
civil  proceedings. 

The  regulations  specify  fishing  gear 
must  be  marked  with  the  vessel's 
official  number,  federal  permit  or  tag 
number,  or  some  other  specified  form  of 
identification.  The  regulations  further 
specify  how  the  gear  is  to  be  marked. 
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e.g..  location  and  color.  Law 
endorsement  personnel  rely  on  this 
information  to  assure  compliance  with 
fisheries  management  regulations.  Gear 
that  is  not  properly  identified  is 
confiscated  The  identifying  number  on 
fishing  gear  is  used  by  NMFS.  the  U.S. 
Coast  Guard,  and  other  marine  agencies 
in  issuing  violations,  prosecutions,  and 
other  enforcement  actions.  Gear  marking 
helps  ensure  that  a  vessel  harvests  fish 
only  from  its  own  traps/ pots/ other  gear 
and  that  traps/ pots/other  gear  are  not 
illegally  placed.  Gear  violations  are 
more  readily  prosecuted,  and  this 
allows  for  more  "••ctive 

enforcement  C<i   ,  ig  fishermen 

also  use  the  number  to  report  placement 
or  occurrence  of  gear  in  unauthorized 
areas  Regulation-compliant  fishermen 
ultimately  benefit  as  unauthorized  and 
illegal  fishing  is  deterred  and  more 
burdensome  regulations  are  avoided. 

These  retjuiremenis  are  currently 
cleared  under  OMB  Control  Number 
0648-0305.  which  dealt  with  all  NOAA 
gear-marking  requirements,  but  those 
requirements  will  now  be  submitted  on 
a  regional  basis. 

II.  Method  of  Collection 

The  physical  marking  of  fishing  buoys 
is  done  by  the  affected  public  (fishers  in 
the  Pacific  Coast  C.roundfish  Fishery) 
according  to  regulation 

III.  Data 

OMB  Number  New  Number  to  be 
Assigned. 

Form  Number  None. 

Type  of  Review  Regular  Submission. 

Affected  Public  Business  or  other  for- 
profit  (fishers  in  the  Pacific  Coast 
Groundfish  Fishery). 

Estunated  Numl>er  of  Respondents: 
1.835. 

Estimated  Time  Per  Response:  15 
minutes  per  marking  (with  an  average  of 
11.20  buoy  markings  per  vessel). 

Estimated  Total  Annual  Burden 
Hours:  5.140. 

Estimated  Total  Annual  Cost  to 
Public:  $5,140  for  materials  to  make 
markings  (e.g.  paint  and  paintbrush  or 
permanent  ink  applicator,  possibly  a 
stencil;  or  a  commercially  available 
plastic  tag  that  is  fastened  to  the  trap/ 
pot). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  12.  1998. 
LintU  EngebiMiar. 

Departmenlal  Forms  Qearance  Officer,  Office 
of  ManagBment  and  Or^nization. 
IFRDoc  98-12958  Filed  5-14-98;  8:45  am) 
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DEPAR'MirNT  OF  COMMERCE 

National  Oceanic  and  Aimospheric 
Administration 

Northvv-.'  Br-qion  Vessel  Identification 
Require<r)«»i)is,  Proposed  Collection 

action:  Proposed  collection,  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  use.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  14.  1998 
ADDRESSES:  Direct  all  written  comments 
to  l.mda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  William  L.  Robinson. 
NMFS,  7600  Sand  Point  Way  NE, 
Seattle.  WA  98115.  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  success  of  fisheries  management 
programs  depends  significantly  on 
regulatory  compliance.  The  vessel 
identification  requirement  is  essential  to 
facilitate  enforcement.  The  ability  to 
link  fishing  or  other  activity  to  the 
vessel  owner  or  operator  is  crucial  to 
enforcement  of  regulations  issued  under 


the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  to 
govern  domestic  and  foreign  fishing,  the 
Atlantic  Tunas  Convention  Act,  and  the 
South  Pacific  Tuna  Act  of  1988.  A 
vessel's  official  number  (or  international 
radio  call  sign — IRCS — if  a  foreign 
vessel  or  if  fishing  in  the  South  Pacific 
Tuna  Fisheries),  under  most  regulations, 
is  required  to  be  displayed  on  the  port 
and  starboard  sides  of  the  deckhouse  or 
hull,  and  on  a  weather  deck.  It  identifies 
each  vessel  and  should  be  visible  at 
distances  at  sea  and  in  the  air. 

Vessels  that  qualify  for  particular 
fisheries  are  readily  identified,  gear 
violations  are  more  readily  prosecuted, 
and  this  allows  for  more  cost-effective 
enforcement.  Cooperating  fishermen 
also  use  the  number  to  report  suspicious 
activities  that  they  observe.  Regulation- 
compliant  fishermen  ultimately  benefit 
as  unauthorized  and  illegal  fishing  is 
deterred  and  more  burdensome 
regulations  are  avoided. 

These  requirements  are  currently 
cleared  under  OMB  Control  Number 
0648-0306.  which  dealt  with  all  NOAA 
vessel-marking  requirements,  but  those 
requirements  will  now  be  submitted  on 
a  regional  basis. 

1!     Mr'thiui  nf  TnlltM  tinn 

risning  \essei  owners  physically 
mark  vessel  with  identification  numbers 
in  three  locations  per  vessel. 

Ill    Data 

uMB  Number:  New  Number  to  be 
Assigned. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit  (fishers  in  the  Open  Access  and 
Limited  Entry  Pacific  Coast  Groundfish 
Fishery). 

Estimated  Number  of  Respondents: 
2.026. 

Estimated  Time  Per  Response:  45 
minutes  (15  minutes  per  marking). 

Estimated  Total  Annual  Burden 
Hours:  1.519  hours. 

Estimated  Total  Annual  Cost  to 
Public:  $60,780  ($30  per  vessel). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

ri.itp.t   May  12,  1998. 
Lmda  Engelmeier, 

Departmental  Forms  Cleamnce  Officer,  Office 
of  Management  and  Organization. 
fFR  Dor  q«-l  2Q.St}  Filed  5-14-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Submission  for  OMB  Review; 
Comment  Request 

LKJC  has  sub!Ti:!U-d  to  the  Office  of 
Management  and  Budget  ,()MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1999  American  Community 
Survey. 

Form  Numberis):  ACS-1,  -l(GQ), 
-3(GQ).  -10,  -12(L).  -13(L).-14(L), 
-16(L),  -20,  -30. 

Agency  Approval  Number:  0607- 
0810. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  227.500  hours. 

Number  of  Respondents:  425,000. 

Avg  Hours  Per  Response:'^!  minutes. 

Needs  and  Uses:  The  Census  Bureau 
is  developing  a  methodology  to  produce 
"long-form"  data  on  a  continual  basis 
that  we  traditionally  have  collected 
once  a  decade  as  part  of  the  decennial 
census.  This  methodology  is  called 
continuous  measurement  (CM).  Since 
the  Census  Bureau  collects  the  long- 
form  data  only  once  every  ten  years,  the 
data  become  out  of  date  over  the  course 
of  the  decade.  Also,  there  is  an 
increasing  need  for  data  describing 
lower  geographic  detail.  CM  will 
provide  current  data  throughout  the 
decade  for  small  areas  and  small 
subpopulations. 

The  American  Community  Survey 
(ACS)  is  the  data  collection  vehicle  for 
CM.  The  Census  Bureau  began  a  test  and 
demonstration  of  the  capabilities  of  the 
survey  collection  and  processing  system 
in  1995.  Four  sites  around  the  country 
were  originally  selected.  This  number 
has  increased  slightly  through  1998 
(presently  nine  sites).  The  1999  ACS 


will  be  conducted  in  45  sites,  including 
the  current  nine  sites.  Over  the  next 
three  years  {1999—2001).  we  will  be 
greatly  expanding  the  number  of  sites 
covered  and  comparing  .^CS  results  to 
those  of  the  long  form  w^hich  will  be 
administered  in  the  Census  2000.  This 
3-year  period  will  help  us  to  understand 
the  differences  between  the  ACS  and  the 
Census  2000  long  form.  Current  plans 
are  to  put  the  .ACS  fullv  in  place  in 
2003. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC,  Section 
182. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327,  14th  and  Constitution 
Avenue,  NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  May  12.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(PR  Doc  98-12955  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Proposed  Findings 
Document,  Environmental 
Assessment,  and  Finding  of  No 
Significant  Impact 

AGENCY:  N'diiunai  Oceanic  and 
.•\tm()^{)hen(  .Administration,  U.S. 
Department  of  Commerce,  and  The  U.S. 
Environmental  Protection  Agency. 

ACTION:  Notice  of  availability  of 
proposed  findings  document, 
environmental  assessment,  and  finding 
of  no  significant  impact  on  approval  of 
the  coastal  nonpoint  pollution  control 
program  for  Hawaii. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 


Document.  Environmental  Assessment 
(EA),  and  Finding  of  No  Significant 
Impact  for  the  Hawaii  Coastal  Nonprofit 
Pollution  Control  Program  (CNPCP). 
Coastal  states  and  territories  were 
required  to  submit  their  coastal 
nonprofit  programs  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  The  Findings 
document  was  prepared  by  NOAA  and 
EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  the  State 
coastal  nonpoint  pollution  control 
program 

Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA), 
16  U.S.C.  section  1455b,  requires  States 
and  territories  with  coastal  zone 
management  programs,  approved  under 
section  306  of  the  Coastal  Zone 
Management  Act,  to  develop  and 
implement  coastal  nonpoint  pollution 
control  programs.  These  programs  shall 
be  developed  in  close  coordination  with 
State  and  local  water  quality  plans  and 
programs  required  under  the  Clean 
Water  Act  (CWA)  and  wrill  provide  an 
update  to  the  State's  nonpoint  source 
program.  The  EA  was  prepared  by 
NOAA,  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  42 
U.S.C.  sections  4321  et  seq.,  to  assess 
the  environmental  impacts  associated 
with  the  approval  of  the  coastal 
nonpoint  pollution  control  program 
submitted  to  NOAA  and  EPA  by  Hawaii, 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  program 
submitted  by  Hawaii  on  June  28,  1996. 
The  requirements  of  40  CFR  Parts  1500- 
1508  (Council  on  Environmental 
Quality  (CEQ)  regulations  to  implement 
the  National  Environmental  Policy  Act) 
apply  to  the  preparation  of  the 
Environmental  Assessment. 
Specifically,  40  CFR  section  1506.6 
requires  agencies  to  provide  public 
notice  of  the  availability  of 
environmental  documents.  This  notice 
is  part  of  NOAA's  action  to  comply  with 
this  requirement. 

Introduction 

Nonprofit  source  pollution  from 
agriculture,  urban  development, 
forestry,  wetlands,  marinas  and 
recreational  boating,  and 
hydromodification  is  a  ma}or  cause  of 
water  quality  impairment  nationally  and 
in  Hawaii.  The  State  of  Hawaii,  along 
with  various  Federal,  State  and  local 
agencies,  private  non-profit  groups, 
private  citizens,  and  landowners  are 
involved  in  many  efforts  to  reduce  and 
prevent  nonpoint  source  pollution. 
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Hawaii's  CNPCP  submittal  provides  a 
good  description  of  State  activities  to 
address  the  challenging  and  critical 
problems  associated  with  nonpoint 
source  pollution.  To  improve  the 
effectiveness  of  the  Program,  the  Hawaii 
Department  of  Health  (HIDOH)  and  the 
Department  of  Business.  Economic 
Development  and  Tourism  (DEBT)  are 
currently  developing  an  Implementation 
Plan  with  extensive  input  from  local. 
State  and  Federal  agencies,  non- 
government organizations  and  private 
individuals.  This  Plan  will  identify 
priority  activities,  including  milestones 
and  lead  responsibilities,  that  the  State 
believes  are  key  to  completing 
development  of  the  State's  CNPCP  and 
to  improving  the  effectiveness  of  the 
State's  program  to  address  nonpoint 
source  pollution  generally.  In  order  to 
develop  a  full  approvable  program,  the 
Sate  should  also  include  in  the 
implementation  Plan:  the  actions 
necessary  to  meet  the  conditions 
identified  in  the  Findings:  explain  how 
back-up  authorities  will  be  used  to 
ensure  implementation,  should 
voluntary  efforts  fail;  and.  provide  for 
evaluation,  feedback,  public  review  and 
program  adjustments,  as  necessary. 

Background:  Description  of  Hawaii's 
Nonpoint  Source  Program 

The  development  and  implementation 
of  the  Hawaii  CNPCP  is  the  joint 
responsibility  of  HIDOH  and  DBEDT. 
The  HIDOH  has  primary  responsibility 
for  the  protection  of  water  quality  from 
nonpoint  sources  of  pollution.  In  1990. 
HIDOH  completed  Hawaii's  Assessment 
of  Nonpoint  Source  Pollution  Water 
Quality  Problems  and  Hawaii's 
Nonpoint  Source  (NPS)  Pollution 
Management  Plan.  The  Clean  Water  Act 
(CWA)  Section  319  required  states  to 
develop  an  assessment  report  detailing 
the  extent  of  nonpoint  source  pollution 
and  a  management  program  specifying 
nonpoint  source  controls,  in  order  to  be 
eligible  for  Federal  funding.  The  State 
receives  Federal  funds  approximately 
$768.000/year)  under  the  Clean  Water 
Act.  Section  319.  to  implement  the  State 
NPS  Plan. 

The  Office  of  Planning  in  DBEDT 
(formerly  Office  of  State  Planning)  has 
primary  responsibility  for  Hawaii's 
Coastal  Zone  Management  (CZM) 
Program,  approved  in  1978.  This 
program  is  implemented  through  a 
network  of  State  and  county  agencies 
with  responsibility  for  land  and  water 
use  controls,  resource  management  and 
environmental  protection.  The  State 
receives  Federal  funds  (approximately 
$785.000/year)  under  the  Coastal  Zone 
Management  Act.  Section  306.  to 
implement  the  CZM  Program. 


Hawaii's  Response  to  Section  6217  of 

C/.  \  K  V 

In  response  to  the  CZARA 
requirements.  DBEDT  and  HIDOH 
undertook  a  joint  effort  (August  1993  to 
June  1996)  to  develop  a  CNPCP  that 
would  improve  the  statewide  nonpoint 
source  program  and  comply  with 
CZARA.  This  effort  was  designed  to 
strengthen  the  links  between  Federal 
and  State  coastal  zone  management  and 
water  quality  programs.  As  lead 
agencies.  DBEDT  and  HIDOH  prepared 
the  State  submittal  with  extensive  input 
from  both  working  and  focus  groups 
that  included  representatives  from 
Federal.  State  and  local  agencies, 
affected  industries,  businesses, 
environmental  organizations  and 
landowners.  The  State  received  funds 
under  CZARA  Section  6217  to  help 
develop  their  coastal  nonpoint  source 
pollution  program  from  Fiscal  Year 
(FY)92  through  FY95.  Funding  under 
CZARA.  Section  6217  was  not 
appropriated  by  Congress  in  FY96  and 
FY97.  In  FY98.  Hawaii  will  receive 
$52,000  under  Section  6217  to  assist  in 
the  development  of  its  coastal  nonpoint 
pollution  control  program. 

The  State  CNPCP  emphasizes  a  mix  of 
regulatory  and  non-regulatory 
approaches  that  rely  and  build  on 
existing  authorities  at  the  State  and 
local  level.  The  CNPCP  submittal 
summarizes  existing  programs,  provides 
an  understanding  of  State  and  local 
agencies  roles  and  responsibilities,  and 
helps  to  identify  gaps  in  the  program. 
The  CNPCP  includes  broad  and  specific 
recommendations  to  strengthen 
supporting  programs,  improve 
coordination,  implement  management 
measures  and  facilitate  watershed  and/ 
or  community-based  approaches.  The 
State  is  developing  an  Implementation 
Plan  that  will  describe  how  these 
recommendations  will  be  implemented 
and  what  other  steps  the  State  will  take 
to  meet  the  conditions  identified  in  the 
proposed  Findings. 

EPA  and  NCAA's  Review  of  Hawaii's 
6217  Submittal 

Hawaii's  CNPCP  provides  a 
foundation  for  polluted  runoff  control.  It 
describes  existing  Federal,  State,  and 
local  programs  and  makes 
recommendations  to  improve  nonpoint 
pollution  control  in  the  State.  However, 
the  proposed  Findings  conclude  that 
additional  work  needs  to  be  done  to 
fully  address  the  requirements  of 
CZARA.  In  summary: 

•  the  State  needs  to  fully  describe 
how  the  management  measures  will  be 
incorporated  into  the  State's  CNPCP  and 
how  they  will  be  implemented: 


•  the  State  needs  to  describe  how 
existing  "back-up"  authorities  will  be 
used  to  ensure  implementation  of  the 
management  measures,  if  voluntary 
efforts  fail; 

•  the  State  needs  to  adequately 
address  common  program  elements 
related  to  technical  assistance,  critical 
coastal  areas,  additional  management 
measures  and  monitoring. 

Accordingly,  EPA  and  NOAA's 
approval  of  Hawaii's  CNPCP  includes 
conditions  for  addressing  the  above 
areas.  These  conditions  must  be  met 
within  5  years,  as  specified  in  the  March 
16,  1995  Flexibility  Guidance,  for  the 
State  to  receive  full  program  approval. 
The  State.  NOAA  and  EPA  will  work 
together  to  annually  review  progress 
toward  meeting  these  conditions,  with 
the  goal  of  developing  a  fully 
approvable  Hawaii  CNPCP  that  results 
in  environmental  and  public  health 
protection  and  meets  the  requirements 
of  CZARA. 

Copies  of  the  Proposed  Findings 
Document.  Environmental  Assessment, 
and  Finding  of  No  Significant  Impact 
may  be  obtained  upon  request  from: 
Joseph  P.  Flanagan.  Coastal  Programs 
Division  (N/0RM3),  Office  of  Ocean  and 
Coastal  Resource  Management.  NOS. 
NOAA.  1305  East-West  Highway.  Silver 
Spring.  Maryland  20910.  tel.  (301)  713- 
3152  X  201  or  Vicki  Tsuhako,  U.S.  EPA. 
Pacific  Island  Contact  Office.  300  Ala 
Moana  Blvd.,  #5152,  Honolulu.  HI 
96850.  tel.  (808)  541-2710. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Fir»dings  or  Environmental 
Assessment  should  do  so  by  June  15, 
1998. 

ADDRESSES:  Comments  should  be  made 
to:  Joseph  A.  Uravitch.  Coastal  Programs 
Division  (N/ORM3).  Office  of  Ocean  and 
Coastal  Resource  Management.  NOS, 
NOAA.  1305  East-West  Highway.  Silver 
Spring.  Maryland.  20910.  tel.  (301)  713- 
3155  X  195.  (Federal  Domestic 
Assistance  Catalog  11.419  Coastal  Zone 
Management  Program  Administration) 

Dated:  May  12.  1998. 

John  Oliver. 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
National  Oceanic  and  Atmospheric 
Administration 

Robert  H.  Wayland.  m, 

Director.  Office  of  Wetlands.  Oceans  and 

Watersheds,  Environmental  Protection 

Agency. 

(FR  Doc.  9&-13021  Filed  5-14-^8;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Proposed  Findings 
Document,  Environmental 
Assessment,  and  Findings  of  No 
Significant  Impact 

AGENCY:  National  Oceanic  and 
Atiiiosphenc  .'\dniinistration.  U.S. 
Department  of  Commerce,  and  The  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  availability  of 
proposed  findings  document, 
environmental  assessment,  and  findings 
of  no  significant  impact  on  approval  of 
coastal  nonpoint  pollution  control 
program  for  Washington. 

summary:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 
Document.  Environmental  Assessment 
(EA),  and  Finding  of  No  Significant 
impact  for  Washington.  Coastal  states 
and  territories  were  required  to  submit 
their  coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  The  Findings 
documents  were  prepared  by  NOAA 
and  EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  each  state 
and  territory  coastal  nonpoint  pollution 
control  program.  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA),  16  U.S.C. 
section  1455b.  requires  states  and 
territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  pollution  control  programs. 
The  EA's  were  prepared  by  NOAA, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  42  U.S.C.  sections 
4321  et  seq..  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  pollution  control 
program  submitted  to  NOAA  and  EPA 
by  Washington. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  program 
submitted  by  Washington.  The 
requirements  of  40  CFR  Parts  1500-1508 
(Council  on  Environmental  Quality 
(CEQ)  regulations  to  implement  the 
National  Environmental  Policy  Act) 
apply  to  the  preparation  of  this 
Environmental  Assessment. 
Specifically.  40  CFR  section  1506.6 
requires  agencies  to  provide  public 


nnti(.e  of  the  availabilit\  r;' 
environmental  docunients.  This  notice 
is  part  of  N'OAA's  action  lo  roi^iplv  with 
this  requirement 

Copies  of  the  Proposed  Plndings 
Document,  Environmental  Assessment. 
and  Findings  of  No  Significant  Impact 
may  be  obtained  upon  request  from: 
Joseph  P.  Flanagan,  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management.  NOS. 
NOAA.  1305  East-West  Highway.  Silver 
Spring.  Maryland  20910.  tel.  (301)  713- 
3121.  x201. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  or  Environmental 
Assessment  should  do  so  by  June  15. 
1998. 

ADDRESSES:  Comments  should  be  made 
to:  Joseph  A.  Uravitch,  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA.  1305  East-West  Highway,  Silver 
Spring,  Maryland  20910,  tel.  (301)  713- 
3155. xl95. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  May  12. 1998. 
John  Oliver. 

Acting  Assistant  Administrator  for  Ocean 

Services  and  Coastal  Zone  Management, 

National  Oceanic  and  Atmospheric 

Administration. 

Robert  H.  Wayland.  m. 

Director.  Office  of  Wetlands.  Qceans  and 

Watersheds,  Environmental  Protection 

Agency. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  ana  Atmospheric 
Administration 

[!,D   050798B] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Receipt  of  applications  for  a 
scientific  research  permit  (1148)  and  for 
modifications  to  scientific  research 
permits  (1114.  1115);  Issuance  of 
scientific  research  permits  (1059, 1072, 
1088, 1102,  1119,  1130,  1131.  1133, 
1136,  1137)  and  modifications  to 
scientific  research  permits  (1042.  1103) 

summary:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 


research  and/or  enhancement:  NMrs 
has  received  a  permit  application  from 
the  Resource  Enhancement  and 
Utilization  Technologies  Division  of  the 
Northwest  Fisheries  Science  Center. 
NMFS  at  Seattle.  WA  (NWFSC)  (1148): 
NMFS  has  received  applications  for 
modifications  to  existing  permits  from 
the  Washington  Department  of  Fish  and 
Wildlife  at  Olympia.  WA  (WDFW) 
(1114)  and  Public  Utility  District  No.  1 
of  Chelan  County  at  Wenatchee.  WA 
(PUD  CC)  (1115);  NMFS  has  issued 
permits  subject  to  certain  conditions  set 
forth  therein,  to:  Carl  Page  (1059).  U.S. 
Bureau  of  Reclamation  at  Shasta  Lake, 
CA  (BOR)  (1072),  Bureau  of  Land 
Management  (BLM)(1088),  Washington 
Department  of  Fish  and  Wildlife  at 
Vancouver,  WA  (WDFW)  (1102).  U.S. 
Fish  and  Wildlife  Service  at 
Leavenworth.  WA  (FWS)  (1119).  the 
U.S.  Geological  Survey  at  Cook.  WA 
(USGS)  (1130).  the  Port  of  Portland  at 
Po^?lahd.  OR  (POP)  (1131).  Andre  M. 
Landry,  of  Texas  A&M  University 
(1133).  the  Oregon  Cooperative  Fishery 
and  Wildlife  Research  Unit  at  Corvallis, 
OR  (OCFWRU)  (1136).  and  Northwest 
Fisheries  Science  Center.  NMFS  at 
Seattle.  WA  (NWFSC)  (1137);  and 
NMFS  has  issued  modifications  to 
scientific  research  permits  to  William 
M.  Kier  Associates  (WKA)  (1042)  and 
California  Department  of  Forestry  and 
Fire  Protection  (CDF)  (1103). 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  June  15.  1998. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permits  1102.  1114.  1115,  1119, 
1130.  1131,  1136,  1137.  and  1148: 
Protected  Resources  Division  (PRD).  F/ 
NW03.  525  NE  Oregon  Street.  Suite 
500.  Portland,  OR  97232-4169  (503- 
230-5400). 

For  permits  1042.  1059.  1072.  1088. 
and  1103:  Protected  Species  Division. 
NMFS,  777  Sonoma  Avenue.  Room  325. 
Santa  Rosa.  CA  95404-6528  (707-575- 
6066). 

For  permit  1133:  Director.  Southeast 
Region.  NMFS.  NOAA.  9721  Executive 
Center  Drive,  St.  Petersburg,  FL  33702- 
2432  (813-893-3141). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS. 
1315  East- West  Highway.  Silver  Spring, 
MD  20910- ■::•'  '101-713-1401). 
FOR  FURTHEf^    ^FORMATION  CONTACT:  For 
permits  1102. 1130.  1131.  1136.  1137, 
and  1148:  Robert  Koch.  Portland.  OR 
(503-230-5424). 
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For  permits  1114.  11 15.  and  1 1 19. 
Tom  Lichatowich.  Portland,  OR  (503- 
230-5438). 

For  permits  1042,  1059.  1072.  1088. 
and  1103:  Thomas  Hablett.  Protected 
Resources  Division.  (707-575-6066). 

For  permit  1133:  Michelle  Rogers. 
Endangered  Species  Division,  Silver 
Spring.  MD  (301-713-1401) 
SUPPLEMENTARY  INFORMATION: 

Authority 

Permits  are  requested  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Those  individuals  requesting  a 
hearing  on  these  requests  for  permits 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  below  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Issuance  of  these  permits, 
modifications,  and  amendments,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  permits, 
modifications,  and  amendments:  (1) 
Were  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits:  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  These  permits,  modifications,  and 
amendments  were  also  issued  in 
accordance  with  and  are  subject  to  parts 
217-222  of  Title  50  CFR.  the  NMFS 
regulations  governing  listed  species 
permits. 

Species  Covered  in  this  Notice 

The  following  species  are  covered  in 
this  notice:  Chinook  salmon 
(Oncor/iync/jus  tshawytscha).  Coho 
salmon  [Oncorhynchus  kisutch).  Green 
sea  turtle  [Chelonia  mydas).  Hawksbill 
sea  turtle  (Eretmochetys  imbricata), 
Kemp's  ridley  sea  turtle  {Lepidochelys 
kempii].  Loggerhead  sea  turtle  (Caretta 
caretta],  Sockeye  salmon 
(Oncorhynchus  nerka),  and  Steelhead 
trout  [Oncorhynchus  mykiss). 

New  Application  Received 

NVVFSC  requests  a  5-year  permit 
(1 148)  for  autffbrization  to  take  adult 
and  juvenile,  endangered,  artificially 
projiagated.  Snake  River  sockeye  salmon 
to  continue  its  captive  broodstock 
responsibilities  currently  authorized 


uiider  Fernut  1005  which  e.xpiros  on 
May  31.  1998.  The  captive  broodstock 
program  is  a  cooperative  effort  among 
the  Idaho  Department  of  Fish  and  Game 
(IDFG).  NMFS,  the  Shoshone-Bannock 
Tribes,  the  University  of  Idaho,  the 
Idaho  Department  of  Environmental 
Quality,  the  Oregon  Department  of  Fish 
and  Wildlife  (ODFW),  and  the 
Bonneville  Power  Administration 
(BPA).  Funding  is  provided  by  BPA. 
The  captive  broodstock  program  is 
helping  to  preserve  and  perpetuate  the 
species  and  will  provide  Snake  River 
sockeye  salmon  for  future  recovery 
actions.  NWFSC  proposes  to  rear, 
maintain,  breed,  tag,  and  mark  the  fish, 
which  will  then  be  used  to  complement 
recovery  efforts  at  Redfish,  Pettit,  and 
Alturas  Lakes  in  Idaho. 

Modification  Requests  Received 

WDFW  requests  modification  1  to 
scientific  research  permit  1114.  Permit 

1114  authorizes  a  take  of  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated,  upper  Columbia 
River  (UCR)  steelhead  associated  with  a 
smolt  monitoring  program  at  Rock 
Island  Dam  on  the  Columbia  River.  For 
modification  1.  WDFW  requests 
authorization  to  take  adult,  endangered. 
UCR  steelhead.  WDFW  proposes  to 
collect  adult  fish  in  a  permanent 
inclined  screen  trap,  handle  them  to 
determine  hatchery  or  wild  origin,  and 
release  them.  The  information  will  be 
used  to  design  operational  measures  to 
enhance  adult  passage  survival  at  the 
dam.  WDRV  requests  that  Modification 
1  be  valid  for  the  duration  of  the  permit 
which  expires  on  December  31,  2002. 

PUD  CC  requests  modification  1  to 
scientific  research  permit  1115.  Permit 

1115  authorizes  a  take  of  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated.  UCR  steelhead 
associated  with  two  research  studies. 
The  purpose  of  the  research  is  to 
evaluate  the  juvenile  fish  bypass  system 
installed  at  Rocky  Reach  Dam.  and  to 
monitor  juvenile  fish  gas  bubble  trauma 
at  Rocky  Reach  and  Rock  Island  Dams 
on  the  Columbia  River.  For  modification 
1.  PUD  CC  requests  authorization  to  take 
adult,  endangered.  UCR  steelhead.  PUD 
CC  proposes  to  collect  ESA-listed  adult 
fish  at  a  permanent  bypass  pipe  at 
Rocky  Reach  [)am.  handle  them  to 
determine  hatchery  or  wild  origin,  and 
release  them.  The  information  will  be 
used  to  design  operational  measures  to 
enhance  adult  passage  sur\'ival  at  the 
dam.  PUD  CC  requests  that  Modification 
1  be  valid  for  the  duration  of  the  permit 
which  expires  on  December  31.  2002. 


Pcrniils  .ind  Mixiilii  alHnis  Issued 


Notn. 


jiisiied  un  November 


17.  1997  (62  FR  61295).  that  an 
application  had  been  filed  by  WKA  for 
a  modification  to  a  scientific  research 
permit.  Modification  1  to  permit  1042 
was  issued  to  WKA  on  May  5.  1998. 
Permit  1042  authorizes  takes  of  adult 
and  juvenile,  threatened,  central 
California  coast  (CCC)  coho  salmon 
associated  with  fish  population  and 
habitat  studies  throughout  the 
Evolutionarily  Significant  Unit  (ESU). 
ESA-listed  fish  may  be  observed  or 
captured,  anesthetized,  handled, 
allowed  to  recover  from  the  anesthetic, 
and  released.  Indirect  mortalities  are 
also  authorized.  The  modification 
authorizes  takes  of  juvenile,  threatened, 
southern  Oregon/northern  California 
(SONCC)  coho  salmon  associated  with 
fish  population  and  habitat  studies 
throughout  the  California  portion  of  the 
ESU.  ESA-listed  juvenile  fish  are 
proposed  to  be  observed  and  counted. 
Modification  1  is  valid  for  the  duration 
of  the  permit  which  expires  on  June  30. 
1999. 

Notice  was  published  on  January  15. 
1998  (63  FR  2364).  that  an  application 
had  been  filed  by  Carl  Page  for  a 
scientific  research  permit.  Permit  1059 
was  issued  on  April  24,  1998.  Permit 
1089  authorizes  Carl  Page  takes  of  adult 
and  juvenile,  threatened,  SONCC  coho 
salmon;  adult  and  juvenile,  threatened. 
CCC  coho  salmon;  and  adult  and 
juvenile,  endangered,  southern 
California  coast. steelhead  associated 
with  fish  population  and  habitat  studies 
in  coastal  drainages  throughout 
California.  The  studies  consist  of  habitat 
and  biological  inventories,  and  project 
monitoring  and  evaluation  studies  for 
which  ESA-listed  fish  will  be  taken. 
ESA-listed  fish  will  be  captured, 
anesthetized,  handled  (identified  and 
measured),  allowed  to  recover  from  the 
anesthetic,  and  released.  Indirect 
mortalities  associated  with  the  research 
are  also  authorized.  Permit  1059  expires 
on  June  30,  2003. 

Notice  was  published  on  January  15, 
1998  (63  FR  2364).  that  an  application 
had  been  filed  by  BOR  for  a  scientific 
research  p>ennit.  Permit  1072  was  issued 
to  BOR  on  May  4.  1998.  Permit  1072 
authorizes  takes  of  adult  and  juvenile, 
threatened,  SONCC  coho  salmon  in 
California  within  the  ESU.  The  studies 
consist  of  coho  salmon  distribution, 
abundance  and  spawner  surveys  for 
which  ESA-listed  fish  are  proposed  to 
be  taken.  ESA-listed  fish  will  be 
captured,  anesthetized,  handled 
(identified  and  measured),  allowed  to 
recover  from  the  anesthetic,  and 
released.  ESA-listed  salmon  indirect 
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mortalities  associated  with  the  research 
are  also  authorized.  Permit  1072  expires 
on  June  30,  2003. 

Notice  was  published  on  January  15, 
1998  (63  FR  2364).  that  an  application 
had  been  filed  by  BLM  for  a  scientific 
research  permit.  Permit  1088  was  issued 
to  BLM  on  April  24,  1998.  Permit  1088 
authorizes  BLM  takes  of  adult  and 
juvenile,  threatened,  SONCC  coho 
salmon  in  California,  associated  with 
fish  population  and  habitat  studies  in 
the  Eel  and  Mattole  River  Basins,  and 
Humboldt  County  coastal  stream 
drainages  within  the  ESU  The  studies 
consist  of  coho  salmon  distribution, 
abundance  and  spawner  surveys  for 
which  ESA-listed  fish  are  proposed  to 
be  taken.  ESA-listed  fish  will  be 
captured,  anesthetized,  handled 
(identified  and  measured),  allowed  to 
recover  from  the  anesthetic,  and 
released.  ESA-listed  salmon  indirect 
mortalities  associated  with  the  research 
are  also  authorized.  Permit  1088  expires 
on  June  30,  2003. 

Notice  was  published  on  October  31, 

1997  (62  FR  58942).  and  Februar\'  25, 

1998  (63  FR  9505).  that  an  application 
and  an  amendment  to  the  application 
had  been  filed  by  WDFW  for  a  scientific 
research  permit.  Permit  1102  was  issued 
to  WDFW  on  April  24.  199R  Permit 
1102  authorizes  WDFW  an  annual  take 
of  adult,  endangered.  UCR  steelhead; 
adult,  threatened.  Snake  River  spring/ 
summer  chinook  salmon;  and  adult, 
threatened.  Snake  River  fall  chinook 
salmon  associated  with  two  scientific 
research  studies.  The  purpose  of  the 
research  is  to  determine  the  number  and 
timing  of  wild  and  hatchery  steelhead 
adults  that  pass  Bonneville  Dam  on  the 
Columbia  River,  and  to  determine  the 
genetic  stock  identification  of 
anadromous  adult  fish  harvested  in 
Columbia  River  fisheries.  Data  will  be 
used  to  determine  the  fishery  impacts  to 
ESA-listed  stocks  and  if  possible,  to 
shape  fisheries  to  reduce  impacts  to 
ESA-listed  or  depressed  stocks  while 
focusing  harvest  on  healthy  stocks. 
Permit  1102  expires  on  January  31. 
2003. 

Notice  was  published  on  November  5, 
1997  (62  FR  59848).  that  an  application 
had  been  filed  by  CDF  for  a 
modification  to  a  scientific  research 
permit.  Modification  1  to  permit  1103 
was  issued  to  CDF  on  April  24,  1998. 
Permit  1103  authorizes  takes  of  juvenile, 
threatened.  CCC  coho  salmon  associated 
with  fish  population  and  habitat  studies 
throughout  the  ESU.  ESA-listed  fish 
may  be  observed  or  captured, 
anesthetized,  handled,  allowed  to 
recover  from  the  anesthetic,  and 
released  Indirec  1  mortalities  are  also 
authorized  The  modification  authorizes 


takes  of  juvenile,  threatened.  SONCC 
coho  salmon  associated  with  fish 
population  and  habitat  studies 
throughout  the  California  portion  of  the 
ESU.  ESA-listed  juvenile  fish  are 
proposed  to  be  observed  and  counted. 
Modification  1  is  valid  for  the  duration 
of  the  permit  which  expires  on  June  30, 
2003. 

Notice  was  published  on  March  2. 
1998.  (63  FR  10198).  that  an  application 
had  been  filed  by  FWS  for  a  5-year 
scientific  research  permit.  Permit  1119 
was  issued  on  May  4.  1S98,  Permit  1119 
authorizes  direct  takes  of  juvenile  fish 
released  from  Winthrop  Hatchery.  The 
FWS  is  authorized  takes  of  aduh  and 
juvenile,  endangered,  naturally 
produced  and  artificially  propagated. 
UCR  steelhead  associated  with  two 
scientific  research  studies.  The  purpose 
of  the  research  is  to  gather  data  on 
emerging  juvenile  salmon  and 
steelhead,  and  to  conduct  snorkel 
surveys  in  various  watersheds  as  part  of 
inventory  and  artificial  structure 
monitoring  projects.  The  data  obtained 
from  both  studies  will  be  used  to 
determine  the  survival  and  contribution 
of  ESA-listed  steelhead  and  other 
unlisted  salmonids  released  from  FWS 
mitigation  hatchery  programs  in  central 
Washington  and  to  provide  technical 
assistance  to  agencies,  tribes,  and 
interest  groups  using  and  managing 
aquatic  resources  in  the  mid  to  upper- 
Columbia  River  Basin.  Some  ESA-listed 
juvenile  fish  will  be  captured  with 
screw  traps,  handled,  and  released,  and 
some  adult  and  juvenile  fish  will  be 
observed  during  snorkel  surveys.  Permit 
1119  expires  on  December  31.  2002. 

Notice  was  published  on  February  25, 
1998  (63  FR  9505).  that  an  appUcation 
had  been  filed  by  USGS  for  a  scientific 
research  permit.  Permit  1130  was  issued 
to  USGS  on  April  24.  1998.  Permit  1130 
authorizes  USGS  takes  of  juvenile, 
threatened,  naturally  produced  and 
artificially  propagated.  Snake  River 
spring/summer  chinook  salmon; 
juvenile,  threatened.  Snake  River  fall 
chinook  salmon;  and  juvenile, 
endangered,  artificially  propagated, 
upper  Columbia  River  steelhead 
associated  with  research  designed  to 
determine  the  movement,  distribution, 
and  passage  behavior  of  radio-tagged 
juvenile  salmonids  at  Bonneville,  The 
Dalles,  and  fohn  Dav  Dams  on  the 
Columbia  Rner  The  results  of  the 
research  will  be  used  by  the  U.S.  Army 
Corps  of  Engineers  to  assess  fish  passage 
efficiencv  at  [ohn  Dav  and  The  Dalles 
Dams  and  to  increase  bypass  efficiency 
for  juvenile  salmonids  at  the  dams  by 
effectively  designing  and  positioning 
prototype  surface  bypass/collection 


structures.  Permit  1130  expires  on 
December  31.  2002. 

Notice  was  published  on  February  25. 
1998  (63  FR  9505).  that  an  application 
had  been  filed  by  POP  for  a  scientific 
research  permit.  Permit  1131  was  issued 
to  POP  on  April  24,  1998.  Permit  1131 
authorizes  POP  takes  of  juvenile, 
endangered.  Snake  River  sockeye 
salmon;  adult  and  juvenile,  threatened, 
naturally  produced  and  artificially 
propagated.  Snake  River  spring/summer 
chinook  salmon;  adult  and  juvenile, 
threatened.  Snake  River  fall  chinook 
salmon;  and  adult  and  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated,  UCR  steelhead 
associated  with  research  designed  to 
determine  the  presence  and  distribution 
of  fish  in  shallow  water  habitats 
between  the  lower  end  of  Hayden  Island 
and  the  Sandy  River  delta  on  the 
Columbia  River.  Information  will  be 
used  to:  (1)  develop  a  comprehensive 
management  plan  for  the  lower 
Columbia  River  in  cooperation  with  the 
states  of  OR  and  WA,  (2)  prepare 
environmental  impact  assessments 
associated  with  shoreline  development 
projects,  and  (3)  design  mitigation  plans 
to  compensate  for  the  loss  of  shallow 
water  habitat  due  to  future  shoreline 
development  projects.  Permit  1131 
expires  on  January  31,  2000. 

Notice  was  published  on  February  25, 
1998  (63  FR  9505).  that  an  appfication 
had  been  filed  by  Andre  M.  Landry. 
Texas  A&M  University,  for  a  scientific 
research  permit.  Permit  1133  was  issued 
on  May  1,  1998.  Permit  1133  authorizes 
the  take  of  up  to  200  Kemp's  ridley.  20 
hawksbill.  150  green,  and  100 
loggerhead  turtles  annually  from 
locations  within  the  Gulf  of  Mexico, 
primarily  through  the  use  of 
entanglement  nets  for  the  purpose  of 
conducting  studies  on  population  status 
and  recovery  potential,  habitat 
preference,  movement  and  migration, 
foraging  patterns,  and  impact  of  man's 
activities  such  as  commercial  and 
recreational  fishing,  dredging  and 
habitat  alteration/pollution.  All 
captured  turtles  may  be  weighed, 
photographed,  measured,  blood 
sampled,  and  PIT  and  flipper  tagged. 
Certeiin  turtles  may  be  radio,  sonic  and/ 
or  satellite  tagged,  and  fecal  and  tissue 
sampled.  Additionally,  stomach  lavage 
techniques  may  be  deployed  where 
necessary.  Permit  1133  expires  on 
January  31.  2003. 

Notice  was  published  on  March  2, 
1998  (63  FR  10198).  that  an  application 
had  been  filed  by  OCFWRU  for  a 
scientific  research  permit.  Permit  1136 
was  issued  to  OCFWT^U  on  April  24. 
1998.  Permit  1136  authorizes  OCFWRU 
annual  takes  of  juvenile,  endangered. 
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Snake  River  sockeye  salmon:  juvenile, 
threatened,  naturally  produced  and 
artificially  propagated,  Snake  River 
spring/summer  chinook  salmon: 
juvenile,  threatened.  Snake  River  fall 
chinook  salmon:  and  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated,  UCR  steelhead 
associated  with  research  designed  to 
compare  biological  and  physiological 
indices  of  wild  and  hatchery  juvenile 
fish  exposed  to  stress  from  bypass, 
collection,  and  transportation  activities 
at  the  dams  on  the  Snake  and  Columbia 
Rivers.  The  purpose  of  the  research  is  to 
determine  effects  of  manmade  structures 
and  management  activities  on 
outmigrating  salmonids  and  to  provide 
information  that  cjin  be  used  to  improve 
their  survival.  Permit  1136  expires  on 
December  31.  2000 

Notice  was  published  on  March  6, 
1998  (63  FR  11220).  that  an  application 
had  been  filed  by  NVVFSC  for  a 
s<:ientific  research  permit.  Permit  1137 
was  issued  to  NWFSC  on  April  24. 
1998.  Permit  1137  authorizes  NWFSC 
takes  of  juvenile,  endangered.  Snake 
River  sockeye  salmon,  juvenile, 
threatened,  naturally  produced  and 
artificially  propagated.  Snake  River 
spring/summer  chinook  salmon: 
juvenile,  threatened.  Snake  River  fall 
chinook  salmon:  and  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated.  UCR  steelhead 
asso<:iated  with  four  scientific  research 
studies  at  hydropower  dams  on  the 
Snake  and  Columbia  Rivers  in  the 
Pacific  Northwest  The  purpose  of  the 
four  studies  are:  To  evaluate  a  prototype 
fish  separator  at  Ice  Harbor  Dam:  to 
establish  biological  design  criteria  for 
fish  passage  facilities  at  McNary  Dam:  to 
evaluate  vertical  barrier  screens,  outlet 
flow  control  devices,  and  methods  of 
debris  control  at  McNary  and  Little 
Goose  Dams:  and  to  evaluate  extended- 
length  bar  screens  at  the  first 
powerhouse  of  Bonneville  Dam.  Permit 
1137  expires  on  December  31.  1998. 

Dated  May  «   14<)8 
Patricia  A.  Monlaaio. 
Deputy  Dinctor.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service 
|FR[>)C  98-12844  Filed  S-14-98.  8  45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Mercantile  Exchange 
Proposed  Specialist  Market  Maker 
Program 

AQENCv:  Commodity  Futures  Trading 
Commission.       * 


ACTION:  Notice  of  proposed  new  rule 
and  rule  amendments  of  the  New  York 
Mercantile  Exchange  to  establish  a 
Specialist  Market  Maker  program. 

StJMMARY:  The  New  York  Mercantile 
Exchange  ("NYMEX"  or  "Exchange") 
has  submitted  a  proposed  new  rule  and 
rule  amendments  that  would  establish  a 
Specialist  Market  Maker  ("SMM") 
program  for  certain  new  or  low-volume 
futures  contracts.  The  Exchange  would 
appoint  one  SMM  for  each  contract 
market  that  it  determined  would  benefit 
from  the  SMM  program.  The  SMM 
would  be  required  to  maintain  a 
continuous  physical  presence  on  the 
floor  of  the  Exchange  throughout  the 
regular  trading  session  of  the  contract 
and  to  maintain  a  two-sided  market  in 
the  contract  for  which  he  or  she  had 
been  appointed.  The  SMM  also  would 
be  required  to  maintain  a  limit  order 
book  of  member  and  non-member  [i.e.. 
customer)  limit  orders.  In  return  for 
these  services,  the  SMM  would  be  paid 
a  contract  development  fee  and  receive 
various  priorities  with  respect  to  certain 
transactions  executed  in  the  trading  ring 
for  the  appointed  contract. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Division  of  Trading  and 
Markets  ("Division")  has  determined  to 
publish  the  NYMEX  proposal  for  public 
comment.  The  Division  believes  that 
publication  of  the  proposal  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

DATE:  Comments  must  be  received  on  or 
before  June  15.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Smith.  Attorney,  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street.  NW.. 
Washington,  DC  20581.  Telephone: 
(202)  418-5495:  or  electronic  mail: 
tsmithOcf^c.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Prop<)s><i  ^^f^^ 
Program 

A.  Introduction 

By  letter  dated  April  16,  1998. 
NYTvfEX  submitted  proposed  new  Rule 
6-45  ("Specialist  Market  Maker 
Program")  and  proposed  amendments  to 
Rule  6.43A  ("Broker  Registration 
Requirements")  pursuant  to  Section 
5a(a)(12)(A)  of  the  Commodity  Exchange 
Act  ("Act")  and  Commission  Regulation 
1.41(c).  The  proposed  new  rule  and  rule 
amendments  would  establish  an  SMM 
program  for  certain  new  or  low-volume 
futures  contracts.  The  SMM  program  is 
intended  to  provide  liquidity  for  new  or 


illiquid  markets  and  would  be 
terminated  once  the  contract  obtained  a 
predetermined  trading  volume.  The 
SMM  program  is  patterned  after  a 
market  maker  program  at  the  Chicago 
Mercantile  Exchange  that  was 
previously  approved  by  the  Commission 
on  April  20.  1995. 

NYMEX  intends  to  implement  the 
SMM  program  in  the  Cinergy  Electricity 
and  Entergy  Electricity  futures 
contracts,  which  were  approved  by  the 
Commission  for  trading  on  March  23. 
1998.  NYMEX  anticipates  listing  the 
two  new  electricity  futures  contracts  for 
trading  within  the  next  few  months.  The 
SMM  program  may  be  extended  to  other 
new  or  low-volume  futures  contracts  at 
a  later  date. 

B.  SMM  Eligibility  Criteria 

Applications  for  SMM  positions 
would  be  accepted  from  members  and 
member  firms.  Applications  also  would 
be  accepted  from  individuals  and  firms 
that  were  not  members  or  member  firms. 
Appointment  as  an  SMM  could  not 
occur  however,  until  the  individual  or 
firm  had  been  approved  by  the  NYMEX 
Board  of  Directors  as  a  member  or 
member  firm. 

NYMEX  would  establish  a  new 
Exchange  Committee,  the  Specialist 
Review  Committee  ("SRC").  The  SRC 
would  assess  each  SMM  applicant's 
financial  resources,  operational 
capabilities,  trading  experience, 
regulatory  history,  and  ability  and 
willingness  to  promote  NYMEX  as  a 
marketplace  and  would  report  its 
findings  to  the  Board  of  Directors. 
Prospective  SMM  applicants  also  would 
need  to  demonstrate  that  they  have  the 
ability  to  provide  multiple  qualified 
personnel  with  the  capability  to  perform 
the  defined  SMM  obligations  and  have 
working  capital  in  excess  of  $500,000. 
The  Board  of  Directors  would  make  the 
final  decision  as  to  which  applicants  to 
appoint  as  SMMs. 

Only  one  SMM  would  be  appointed 
for  each  contract  market  eligible  for  the 
SMM  program.  The  Board  of  Directors, 
however,  may  appoint  a  member  or 
member  firm  as  an  SMM  for  more  than 
one  contract  market. 

For  any  market  for  which  an  SMM  has 
been  appointed,  the  Exchange  would 
issue  an  SMM  trading  permit  to  the 
SMM.  The  permit  would  allow  the 
member  or  member  firm  to  p>erform  the 
SMM  functions  without  incurring  the 
cost  of  dedicating  a  membership  for  use 
in  that  designated  futures  contract. 
Thus,  for  example,  if  a  member  firm 
with  two  full  NYMEX  memberships 
were  appointed  an  SMM  in  a  new 
contract,  the  member  firm  would  be 
permitted  to  act  as  the  SMM  for  the  new 
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market  while  also  retaining  the  trading 
privileges  associated  with  the  two  full 
memberships 

C.  Duties  of  the  SMM 

The  SMM's  rights  and  obligations 
would  be  set  forth  in  a  written 
agreement  (the  "SMM  Agreement").* 
The  SMM  Agreement  would  require  the 
SMM  to  provide  a  continuous  physical 
presence  on  the  floor  of  the  Exchange 
throughout  the  regular  trading  session 
in  order  to  maintain  an  orderly  market 
in  the  appointed  futures  contract. 
During  the  trading  session  of  the 
appointed  market,  the  SMM  would 
continuously  provide  bid  and  offer 
quotes  for  outright  futures  trades  and 
price  differentials  for  spread 
transactions  for  the  contract  delivery 
months  set  forth  in  the  SMM 
Agreement 

The  SMM  Agreement  would  establish 
a  maximum  bid/offer  quote  spread  and 
maximum  price  differential  for  certain 
contract  delivery  months.*  .^t  a  given 
bid  or  offer,  the  SMM  would  be 
obligated  to  satisf\'  all  bids  and  offers  m 
the  ring  at  the  same  price  up  to  a 
predefined  maximum  number  of 
contracts  for  any  one  trade  '  In 
complying  with  this  obligation  for  a 
particular  price,  the  SMM  could  fill  a 
bid  or  offer,  as  applicable,  with  one  or 
more  limit  orders  maintained  in  a  limit 
order  book  at  that  price  (the  limit  order 
book  is  discussed  further  below),  with  a 
trade  for  the  SMM's  proprietary 
account,  or  with  a  combination  of  limit 
orders  and  trading  for  his  or  her 
proprietary  account. 

NYMEX  anticipates  that  a  maximum 
bid/offer  quote  spread  and  maximum 
price  differential  would  be  set  only  for 
the  "near  '  months  (e.g.,  for  one  to  three 
months  out  from  the  front-month 
contract)  and  the  most  active  spread 
transactions  In  addition,  the  SMM 
Agreement  may  provide  for  a  maximum 
bid/offer  quote  spread  and  price 
differential  during  usual  market 
conditions  and  a  larger  maximum  hid' 
offer  quote  spread  and  price  differential 
during  periods  of  extreme  volatility, 
extreme  trading  volume,  or  market 
emergencies.  The  SMM  .Agreement 
would  define  these  "unusual  "  maricet 
conditions  for  the  purposes  of  the  SMM 
program. 

Tne  SMM  also  would  be  required  to 
maintain  an  order  book  of  limit  orders 


'  The  SMM  Agreement  would  be  negotiated  by 
the  SMM  and  SRC  and  would  be  subject  to  the 
approval  of  the  fJYMEX  Board  of  Directors. 

'The  duration  of  the  SMM's  term  would  be  set 
forth  in  the  SMM  Agreement. 

'The  maximum  number  of  contracts  that  the 
SMM  would  be  obligated  to  nil  at  any  one  price 
would  be  set  forth  in  the  SMM  Agreement. 


("OB")  in  the  markets  for  which  he  or 
she  has  been  appointed  an  SMM.  The 
limit  orders  could  be  for  outright  futures 
trades  or  spread  transactions.  The  term 
"Order  Book  Official"  ("OBO")  would 
be  used  to  refer  to  the  SMM  whenever 
the  SMM  was  acting  in  the  capacity  of 
managing  the  OB. 

A  customer  may  elect  to  have  a  limit 
order  given  to  the  SMM  for  inclusion  in 
the  OB.  NYMEX  members  also  may 
place  limit  orders  for  their  proprietary 
accounts  with  the  SMM  for  inclusion  in 
the  OB.  The  OBO  would  be  obligated  to 
accept  all  limit  orders  presented  for 
inclusion  in  the  OB.  Customers  also 
may  request  that  non-limit  orders  be 
given  to  the  OBO  for  execution.  The 
OBO  would  not  be  obligated  to  accept 
non-limit  orders 

Upon  a  request  from  a  member  or 
clerk  on  the  trading  floor,  the  OBO 
would  be  required  to  disclose  the  prices, 
quantities  and  contract  delivery  months 
for  the  limit  orders  held  in  the  OB.  The 
promptness  of  the  OBO's  response 
would  depend  upon  market  conditions. 

.\11  orders  presented  to  the  OBO 
would  have  to  be  in  writing.  Orders 
entered  into  the  OB  would  be  executed 
on  a  price-priority  and  time-priority 
basis  The  Exchange  would  provide  the 
OBO  with  a  time-stamp  clock  in  the 
trading  ring,  and  the  OBO  would  be 
required  to  time-stamp  each  limit  order 
that  he  or  she  received. 

The  proposal  also  would  provide  that 
the  SVffvl  may.  at  his  or  her  discretion, 
respond  to  a  request  for  a  bid  or  offer 
as  part  of  a  large-order  execution 
procedure  The  SMM  would  be 
permitted  to  survey  the  ring  to 
determine  if  other  floor  members  were 
interested  in  participating  in  responding 
to  the  request.* 

D.  Transaction  Priorities 

The  SMM  program  would  provide 
certain  trading  priorities  to  the  OBO  and 

to  the  SMM.  With  respect  to  the 
execution  of  limit  orders  in  th^*DB,  the 
OBO  would  have  a  100%  priority  right 
over  other  propnetarv  traders  and  floor 
brokers  in  the  ring  for  trades  that  take 
place  at  the  OBO's  bid  or  offer.  For 
example,  if  the  OB  contained  limit 
orders  to  buy  a  total  of  10  contracts  at 
a  price  of  40,  the  OBO  would  have  a 
right  to  participate  in  any  transactions 
executed  at  a  price  of  40  in  the  trading 
ring  until  all  10  of  the  limit  orders  in  the 
OB  were  executed  With  respect  to  this 
priority,  no  distinction  would  be  made 


between  members  and  customer  limit 
orders  in  the  OB. 

In  connection  with  the  SMM's 
proprietary  account,  the  SMM  would 
have  priority  rights  with  respect  to 
trades  executed  (1)  against  the  OB;  (2) 
in  the  ring  and  within  the  SMM's  bid/ 
offer  spread:  and  (3)  as  a  cross-trade 
against  the  OB.  The  SMM,  however, 
would  not  be  obligated  to  exercise  his 
or  her  priority  rights.  The  extent  of  each 
of  these  priorities  is  specified  below. 

The  SMM  would  have  a  10%  priority 
right  with  respect  to  any  transaction 
executed  opposite  the  OB.  For  example, 
if  a  floor  broker  executed  a  trade 
opposite  the  OB  for  20  contracts  at  a 
price  of  39.  the  SMM  may  exercise  his 
or  her  priority  right  and  "take"  2  of  the 
contracts  at  a  price  of  39  firom  the  floor 
broker. 

The  SMM  would  have  a  40%  priority 
right  with  respect  to  trades  executed  in 
the  trading  ring  that  do  not  involve  the 
OB  and  are  within  the  SMM's  bid/ofTer 
spread.  For  example  if  the  SMM's 
spread  is  bid  40  and  offer  50,  and  two 
floor  brokers  execute  a  trade  for  20 
contracts  at  a  price  of  40.  the  SMM  may 
exercise  his  or  her  right  to  buy  8  of  the 
contracts  from  the  selling  floor  broker. 

The  SMM  may  trade  for  his  or  her 
proprietary  account  against  the  OB, 
provided  that  the  SMM  follows  the 
cross-trade  procedures  set  forth  in 
NYMEX  Rule  6.40.  including 
announcing  the  price  and  quantity  of 
the  contracts  to  be  purchased  and  sold 
to  the  trading  ring  three  times  and 
executing  the  transaction  in  the 
presence  of  an  Exchange  employee 
designated  to  observe  such  transactions. 
If  one  or  more  floor  members  respond  to 
the  SMM's  bid  and  offer,  the  SMM  may 
exercise  a  right  of  priority  to  a 
maximum  of  40%  of  the  transaction.  For 
example,  if  the  OB  contained  limit 
orders  to  buy  a  total  of  10  contracts  at 
a  price  of  30,  the  SMM  may  elect  to 
trade  opposite  the  OB  by  announcing 
three  times  the  bid  and  offer  for  10 
contracts  at  a  price  of  30  to  the  other 
floor  members  in  the  trading  ring.  If 
other  floor  members  respond  to  the 
announcement  by  offering  to  sell  10 
contracts  at  30,  the  SMM  may  elect  to 
exercise  his  or  her  priority  and  trade 
against  four  of  the  contracts  in  the  OB. 
The  remaining  six  contracts  would  go  to 
the  other  floor  members  in  the  trading 
ring  who  wished  to  participate  in  the 
transaction.* 


*  NYMEX  current  does  not  have  a  rule  governing 
large-order  executions.  The  Exchange  has  stated 
that  it  would  submit  a  proposed  laige-wder 
execution  rule  to  the  Commission  pursuant  to 
Section  5a(a)(12)(A)  of  the  Act  and  Commission 
Regulation  1.41(c)  prior  to  its  implementation. 


'  The  proposal  would  require  a  member  or 
member  rurn  using  the  SMM  facility  for  the 
execution  of  customer  limit  orders  to  disclose  in 
viTiting  to  the  customer  that  the  SMM  may  trade 
against  such  orders  and  that  the  customer  may 
choose  not  to  place  a  limit  order  with  the  SMM. 
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The  SMM's  priorities  would  extend  to 
floor  members  executing  trades  for 
proprietary  accounts  and  floor  brokers 
executing  customer  orders.  Therefore, 
the  SMM's  priority  may  preempt  the 
execution  of  customer  orders. 

E.  Contract  Development  Fee 

The  SMM  would  receive  a  contract 
development  fee  ("CDF")  as  an 
incentive  to  perform  the  SMM  function. 
The  terms  and  duration  of  the  CDF 
would  be  set  forth  in  the  SMM 
Agreement,  and  would  be  based  upon 
the  level  of  customer  trading  volume  in 
the  designated  contract.  Unless 
otherwise  provided  in  the  SMM 
Agreement,  the  SMM  would  receive 
$8,000  per  month  if  monthly  customer 
trading  volume  was  less  than  3,500 
contracts.  Once  monthly  customer 
trading  volume  exceeded  3.500 
contracts,  the  SMM  would  receive 
$8,000  plus  a  per  contract  fee  for  each 
transaction  in  excess  of  3,500  that 
involved  a  customer  order. 

F.  Specialist  Floor  Brokers 

The  proposal  would  permit  the  SMM 
to  contract  with  one  or  more  floor 
brokers  ("Specialist  Floor  Brokers"  or 
"SFB")  to  perform  all  or  part  of  the 
SMM  function.  For  example,  the  SMM 
may  contract  with  the  SFB  to  manage 
the  OB  and  to  perform  all  of  the  OBO 
obligations,  including  the  OB's  priority 
with  respect  to  trading  against  the  OB. 

The  proposal  would  give  significant 
latitude  to  the  SMM  to  contract  with  an 
SFB.  However,  any  contract  between  an 
SMM  and  an  SFB  would  be  subject  to 
the  review  and  approval  of  the  SRC.  The 
proposal  also  would  provide  that  the 
SMM  would  be  principally  liable  to  the 
Exchange  for  the  execution  of  all  SMM 
obligations  and  duties. 

II.  Request  for  Comments 

The  Commission  requests  comments 
from  interested  persons  concerning  any 
aspect  of  NYMEX's  proposed  SMM 
program  that  the  commenters  believe 
raise  issues  under  the  Act  or 
Commission  Regulations.  In  particular, 
the  Commission  requests  comments 
regarding  the  appropriateness  of:  (1) 
Permitting  members  to  place  limit 
orders  for  their  own  accounts  in  the  OB; 
(2)permitting  member  limit  orders  to  be 
executed  ahead  of  customer  limit  orders 
that  are  at  the  same  price,  but  received 
by  the  OBO  at  a  later  time.  (3)  granting 
the  SMMs  trading  priorities,  including 
the  priority  to  trade  against  the  OB;  and 
(4)  permitting  the  SMM's  trading 
priority  to  preempt  the  execution  of 
customer  orders  in  the  trading  rmg. 

Copies  of  the  proposed  new  Rule  6. 45 
and  tne  proposed  amendments  to  Rule 


6.43A  and  related  materials  are 
available  for  inspection  at  the  OfHce  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  418-5100. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  SMM  program  should  send 
such  comments,  by  the  specified  date,  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street.  NW. 
Washington.  DC  20581;  transmitted  by 
facsimile  to  (202)  418-5521;  or 
transmitted  electronically  to 
secretary@cflc.gov. 

Issued  in  Washington.  DC.  on  May  11. 
1998. 

Alan  L.  Seifert, 
Deputy  Director. 

[FR  Doc.  9»-12970  Filed  5-14-98;  8:45  am) 
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Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 
action:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  14,  1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 


Defense  (Personnel  and  Readiness) 
(Force  Management  Policy /DeCA), 
ATTN:  Herman  Weaver,  1300  E  Avenue. 
Ft.  Lee,  Virginia  23801-1800. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (804)  734-8322. 

Title.  Associated  Form,  and  OMB 
Control  Number.  Commissary  Customer 
Service  Survey,  DeCA  Form  60-28. 
0704-0380. 

Needs  and  uses:  This  information 
collection  requirement  is  necessary  to 
the  Defense  Commissary  Agency  for  the 
purpose  of  measuring  customer  service, 
which  is  our  number  one  Strategic  and 
Performance  goal.  This  management 
tool  uses  a  survey  instrument  designed 
to  extract  objective,  subjective,  and 
demographic  information  from  our 
customers  so  we  can  better  serve  their 
needs.  The  results  will  be  reported  and 
distributed  to  the  regional  headquarters 
and  commissaries  to  use  the  past  and 
present  trends  for  the  purpose  of  future 
improvement.  Also,  the  results  will 
directly  affect  our  policies  and  quality 
initiatives  for  an  efficient  and  cost- 
effective  commissary  system. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  1.200  hours. 

Number  of  Respondents:  18,000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  4 
minutes. 

Frequency.  Annually. 

SUPPLEMENTARY  INFORMATION: 
Sunuiiarv  of  information  Collci  tmii 

i  ;.t  primary  purpose  of  this 
information  collection  is  to  determine 
how  well  each  commissary  is  satisfying 
the  customer.  This  will  serve  as  a 
baseline  measure  for  future  trends  and 
provide  defense  officials  vital 
information  to  make  cost-effective 
management  decisions.  The  information 
received  will  be  of  benefit  to  return 
patrons,  as  well  as  inspire  new 
customers,  which  should  increase  our 
surcharge  accounts  to  provide  new 
commissary  construction  and 
renovations.  Our  primary  goal  is  to 
preserve  the  military's  most  valued 
benefit  through  enhanced  customer 
satisfaction. 

Each  commissary,  both  stateside  and 
overseas,  will  receive  the  Commissary 
Customer  Service  Survey.  Each 
commissary  officer  will  select  an 
administrator  who  will  distribute  the 
surveys  randomly  three  times  each  day 
(one  hour  after  store  opens,  mid-day. 
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and  two  hours  before  closing)  for  ten 
consecutive  days.  The  following  subject 
areas  will  be  covered  in  the  survey: 
customer  relations,  savings,  cleanliness, 
scheduling,  atmosphere,  quality  of  meat 
and  produce,  managers'  and  employees' 
knowledge  and  helpfulness,  and  the 
customer's  most  valued  benefit  of 
commissaries. 

Dated:  Ma\  n    1998. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  98-12967  Filed  5-14-98;  8:45  am] 

BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DEARS),  Subcontracting 
Policies  and  Procedures — DEARS  Part 
244;  OMB  Number  0704-0253. 

Type  of  Request:  Extension. 

Number  of  Respondents:  90. 

Responses  per  Respondent:  1. 

Annual  Responses:  90. 

Average  Burden  per  Response:  16 
hours. 

Annual  Burden  Hours:  1,400. 

Needs  and  Uses:  The  collection  of  this 
information  is  considered  by  the 
administrative  contracting  officer  before 
making  a  decision  on  granting, 
withholding,  or  withdrawing 
purchasing  system  approval  at  the 
conclusion  of  a  contractor  purchasing 
system  review.  Withdrawal  of 
purchasing  system  approval  would 
necessitate  Government  consent  to 
individual  subcontracts  in  accordance 
with  section  44.102  of  the  Federal 
Acquisition  Regulation.  The  information 
collection  includes  the  requirements  of 
DFARS  244.305-70,  which  requires  the 
administrative  contracting  officer,  at  the 
completion  of  the  in-plant  portion  of  the 
contractor  purchasing  system  review,  to 
request  the  contractor  to  submit  within 
15  days,  its  plan  for  correcting 
deficiencies  or  making  improvements  to 
its  purchasing  system. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 


Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236.  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  May  11.  1998. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  98-12966  Filed  5-14-98;  8:45  am] 

BILUNG  CODE  5000-CM-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No  9000-0077] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Quality 
Assurance  Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Quality  Assurance 
Requirements.  A  request  for  public 
comments  was  published  at  63  FR 
11424,  March  9,  1998.  No  comments 
were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  June  15. 1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3775. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 


suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0077. 
Quality  Assurance  Requirements,  in  all 
correspondence. 

SUPPLEMFN'^ABv  iNiPORMATlON: 

A.  Furposj 

Supplies  and  services  acquired  under 
Government  contracts  must  conform  to 
the  contract's  quality  and  quantity 
requirements.  FAR  Part  46  prescribes 
inspection,  acceptance,  warranty,  and 
other  measures  associated  with  quality 
requirements.  Standard  clauses  related 
to  inspection  (a)  require  the  contractor 
to  provide  and  maintain  an  inspection 
system  that  is  acceptable  to  the 
Government;  (b)  give  the  Government 
the  right  to  make  inspections  and  test 
while  work  is  in  process;  and  (c)  require 
the  contractor  to  keep  complete,  and 
make  available  to  the  Government, 
records  of  its  inspection  work. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  response 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follovtcs: 

Respondents,  950;  responses  per 
respondent,  I;  total  annual  responses, 
950:  preparation  hours  per  response, 
.25;  and  total  response  burden  hours. 
237.5  (238). 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers. 
58,060;  hours  per  recordkeeper,  .68:  and 
total  recordkeeping  burden  hours. 
39,481.  The  total  annual  burden  is  238 
+  39,481  =  39,719. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  fi-om  the  General  Sen'ices 
Administration,  FAR  Secretariat  (VRS), 
Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0077.  Quality  Assurance 
Requirements,  in  all  correspondence. 


'"'(16? 
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Dated:  May  12.  1998. 
Sharon  A.  KiMr. 
FAR  Secretariat. 
|FR  Doc.  98-12949  Filed  5-14-98;  8:45  «n| 
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DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics.  (ACES) 

agency:  U.S.  Department  of  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics  (AOES). 
This  notice  of  this  meeting  is  required 
under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  This 
do<:ument  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  May  21-22.  1998. 
times:  May  21.  1998— Full  Council.  9:00 
a.m. -10:45  a.m.;  Management 
Committee.  10:45  a.m.-4:30  p.m.; 
Statistics  Committee.  10:45  a.m. -4:40 
p.m.;  Strategy/Policy  10:45  a.m.-4:30 
p.m. 

May  22.  1998 — Full  Council  12  noon 
to  3:00  p.m.;  Statistics  Committee.  8:30 
a.m.-12:00  noon;  Strategy/Policy 
Committee.  8:30  am.  to  12  noon;  and 
Management  Committee.  8:30  to  12 
noon 

LOCATION:  Phoenix  Park  Hotel.  520 
North  Capitol  Street  NVV.  Washington 
D.C. 20001, 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Marenus,  National  Center  for 
Education  Statistics.  555  New  jersey 
Ave.  NW.  Room  400).  Washington.  D.C. 
20208-5530— (202)  219-1835. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
Section  406(c)(1)  of  the  Education 
Amendments  of  1974.  Pub.  L.  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 
disseminated  by  NCES  are  of  high 
quality  and  are  not  subject  to  political 
influence.  In  addition.  ACES  is  required 
to  advise  the  Commissioner  of  NCES 
and  the  National  Assessment  Governing 
Board  on  technical  and  statistical 
matters  related  to  the  National 
Assessment  of  Education  Progress 
(NAEP).  The  meeting  of  the  Council  is 
open  to  the  public. 


The  proposed  agenda  for  the  full 
Council  includes  the  following: 

•  A  status  report  from  the  NCES 
Commissioner  on  major  Center 
initiatives;  and 

•  The  presentation  of  Committee 

reports. 

Individual  meetings  of  the  three  ACES 
subcommittees  will  focus  on  specific 
topics: 

•  The  agenda  for  the  Management 
Committee  includes  discussion  on  the 
results  from  the  1997  Customer  Service 
Survey,  a  report  on  the  development  of 
partnerships  with  external 
organizations,  a  discussion  of  "capacity 
building"  activities  for  NCES,  and 
discussion  on  NCES's  program  planning 
activities. 

•  The  agenda  for  the  Statistics 
Committee  includes  a  discussion  of  the 
emerging  issues  in  NCES's  licensing 
policy,  a  discussion  of  the  response 
probability  convention  in  assessment 
scales,  and  a  report  on  race/ethnicity 
reporting  issues. 

•  The  agenda  for  the  Strategy/Policy 
Committee  includes  a  discussion  of 
redesign  issues  in  the  Schools  and 
Staffing  Survey,  a  discussion  of  a  new 
longitudinal  cohort  study  and  a  briefing 
on  school  crime  data  collections 
options. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director.  Advisory  Council  on 
Education  Statistics.  555  New  Jersey 
Avenue,  NW.  Room  400).  Washington. 
DC.  20208-7575. 
Ricky  Takai. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
jFR  Doc  98-13023  Filed  5-14-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Nevada  Test  Site. 

DATES:  Wednesday.  June  3.  1998:  5:30 
p  m  — 9:00  p.m. 

ADDRESSES:  U.S.  Department  of  Energy. 
Nevada  Support  Facility.  Great  Basin 


Room.  232  Energy  Way.  North  Las 
Vegas.  NVvqd^ 

FOR  FURTHER  iNFO«MA''<ON  CONTACT: 

Kevin  Rohrer.  US  Department  of 
Energy.  Office  of  Environmental 
Management.  P.O.  Box  98518.  Las 
Vegas.  Nevada  89193-8513.  phone: 
702-295-0197 

Sjpp.emen'ap"  nformation:  Purpose  of 
tne  Doarii    1  lie  purpose  oi  the  Advisory 
Board  is  to  make  recommendations  to 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

5:30  p.m.     Call  to  Order 

5:40  p.m.     Presentations 

7:00  p.m.    Public  Comment/Questions 

7:30  p.m.     Break 

7:45  p.m.     Review  Action  Items 

8:00  p.m.     Approve  Meeting  Minutes 

8:10  p.m.     Committee  Reports 

8:45  p.m.    Public  Comment 

9:00  p.m.     Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer.  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington.  DC  on  May  11.  1998. 
Rachel  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 
|FR  Doc.  98-12999  Filed  5-14-98:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

EnvironmenuTi  Management  Site- 
Specific  Advisory  Board.  Oak  Ridge 
Reservation 

AGENCV:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 
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SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463^  86  Stat.  770)  noiice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Oak  Ridge  Reservation. 

DATES:  VVednesday.  June  3.  1998  6:00 
p.m. — 9:30  p.m. 

ADDRESSES:  Ramada  Inn,  420  South 
Illinois  ,\\enue.  Oak  Ridge.  Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Heiskell,  Ex-Officio  Officer, 
Department  of  Energy  Oak.  Ridge 
Operations  Office,  105  Broadway,  Oak 
Ridge,  TN  37830.  !A2V  f">:T,-n314. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  A  public 
informational  meeting  on  the  "Intersite 
Discussion  Workshops"  being 
sponsored  by  the  League  of  Women 
Voters  will  be  conducted. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Marianne  Heiskell  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
near  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway.  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Marianne  Heiskell, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  105  Broadway.  Oak 
Ridge,  TN  37830,  or  by  calling  her  at 
(423) 576-0314. 


Issued  at  Washington,  DC  on  May  11, 1998. 

Rachel  Samuel. 

Deputy  Advisory  Committee  Mqna^eiTient 
Officer 

|FR  Doc.  98-13000  Filed  5-14-98;  8:45  ami 

BILUNQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Monticeflo 
Site 

agency:  Department  of  Energy. 
ACTION:  NJotice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board. 

Committee  Meeting:  Environmental 
Management  Site-Specific  Advisory 
Board.  Monticello  Site. 

Date  and  Time:  Wednesday,  June  17. 
1998:  7:00  p.m. 

Address:  San  Juan  County 
Courthouse,  2nd  Floor  Conference 
Room,  117  South  Main,  Monticello, 
Utah  84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berr>',  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Junction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction  CO,  81502  (970)  248-7727. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities.  Tentative  Agenda: 
Update  on  project  status,  future  land 
use,  and  Monticello  surface  and 
groundwater. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  at  the  end  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 


Building,  1000  Independence  Avenue. 
SW..  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry,  Department  of  Energy  Grand 
Junction  Projects  Office,  P.O.  Box  2567. 
Grand  Junction.  CO  81502.  or  by  calling 
her  at (303)  248-7727. 

Issued  at  Washington.  DC  on  May  11. 1998 

Rachel  Samuel. 

Deputy  Advisory  Committee  Management 
Officer 

|FR  Doc  98-13001  Filed  5-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Reg^.atory 
Corr.missior 

[Docne'  %c    CP98-621-000] 

Columbia  Gas  Trarsr^iission 
Corporation,  Notice  of  Application 

May  11,  1998. 

Take  notice  that  on  May  5.  1998. 
Columbia  Gas  Transmission  Corporation 
(Columbia).  P.O.  Box  10146,  Fairfax. 
Virginia  22030.  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  Part  157  of  the 
Commission's  Regulations  thereunder 
for  an  order  granting  permission  and 
approval  to  abandon  by  transfer  certain 
natural  gas  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  abandon  twenty 
(20)  meters  used  to  measure  receipts  of 
volumes  from  independent  producers 
located  in  Ohio,  Pennsylvania  and  New 
York.  On  July  31.  1991.  Columbia  filed 
for  protection  under  Chapter  1 1  of  the 
United  States  Bankruptcy  Code.  In  the 
process  of  liquidating  claims,  Columbia 
entered  into  settlement  agreements  with 
individual  producers  which  involved, 
among  other  things,  Columbia's 
agreement  to  transfer  to  the  settling 
producers  certain  receipt  meters.  These 
meters  were  no  longer  needed  by 
Columbia  to  support  gas  purchase 
activity  but  were  of  interest  to  the 
producers  who  would  continue  to 
introduce  gas  into  Columbia's  system 
for  transportation. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  1, 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.W..  Washington.  DC.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
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and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
niod  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  Tde  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for. 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergera. 
Acting  Secntary 
|FR  Dix    08-12923  Filed  S-14-9B;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP«8-448-000] 

NorAm  Gas  Transmission  Company. 
Notice  of  Request  Under  Blanket 
Authorization 

May  11,  1999 

Take  notice  that  on  May  1.  1998. 
NorAm  Cias  Transmission  Company 
(NGT).  nil  Louisiana  Street.  Houston, 
Texas  77210-4455.  filed  in  Do<.ket  No. 
CF98-448-000  a  request  pursuant  to 
Se<tions  157.205  and  157.21Rofthe 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.21fi)  for  authorization  to  abandon 
certain  facilities  in  Texas,  under  NGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-384-000  and  CP82-384-O01 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 


L-uiumibSiun  diiu  opt'ii  to  public 
inspection. 

NGT  specifically  proposes  to  abandon 
and  reclaim  a  1-inch,  inactive,  domestic 
tap  on  Line  CM-14  in  Bowie  County. 
Texas  that  delivered  gas  to  Arkla.  a 
distribution  division  on  NorAm  Energy 
Corp  for  supplementary  service  to 
Hooks  County  School  District.  Arkla  has 
notified  NGT  that  it  no  longer  needs  this 
tap  and  that  the  school  has  requested 
that  the  tap  be  removed  to  allow 
cleanup  on  the  location.  NGT  will 
reclaim  the  tap  at  an  estimated  cost  of 
$579  and  Arkla  will  reimburse  NGT  for 
$464  of  this  cost. 

NGT  states  that  the  proposed 
abandonment  is  not  prohibited  by  its 
existing  tariff  and  that  jt  has  sufficient 
capacity  to  accommodate  the  proposed 
changes  without  detriment  or 
disadvantage  to  NGT's  other  customers. 
No  service  will  be  abandoned  as  a  result 
of  removing  this  tap. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  af^er  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFK 
385.214)  a  motion  to  intervene  or  notict 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
failed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  af^er  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boer^n, 
Acting  Secretary 
IFR  Doc  98-12920  Filed  S-14-98:  845  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-323-001] 

Norteno  Pipeline  Company;  Notice  of 
Petition  for  Waiver 

May  11.  1998 

Take  notice  that  on  April  30.  1998. 
Norteno  Pipeline  Company  (Norteno) 
tendered  for  filing  a  petition  for 
extension  of  waiver  of  certain 
Commission  Order  Nos.  587-B.  587-C:. 
and  587-G  requirements,  or  in  an 
alternative,  extension  of  the  waiver  until 
abandonment  by  sale  of  the  pipeline 
facilities. 


Nortefto  states  that  it  has  served 
copies  of  the  filing  on  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  of  FERC  in 
this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  May  18,  1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Roon 

David  (-'.  Uuer)$ers, 
Acting  Secretary. 
IFR  Doc.  98-12928  Filed  S-14-98;  8:45  am) 
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DEPARTMENT  Of  ENERGY 

federal  Energy  Regulatory 
Commission 

[Dockc  s:    apQh  ;';.3  OC'J 

N;  'ihe'-n  N.iturai  Gas  Company.  Notice 
ot  Compliance  Ej^ng 

.Md>  U,  19y«. 

fake  notice  that  on  May  6.  1998, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  changes  in 
the  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  be  effective  June  1 
1998: 

First  Revised  Sheet  No  415 
First  Revised  Sheet  No.  416 

On  May  1.  1998.  Northern  filed  in  this 
Docket  a  general  rate  case.  The  reason 
for  this  filing  is  to  comply  with  the 
Commission's  May  5  order  in  this 
Docket  requiring  Northern  to  refile 
Sheet  Nos.  415  and  416  to  correct 
pagination  duplications.  No  changes 
were  made  to  the  contents  of  the  sheets. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  f>erson  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
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in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  mai^e 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Acting  Secretary. 

(FR  Doc.  98-12929  Filed  5-14-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  Nos.  20.  472.  and  240i; 

PacificCorp;  Notice  of  Statt  Attendance 
at  Relicensmg  Meeting 

May  11,  1998. 

Staff  from  the  Federal  Energy 
Regulatory  Commission,  Office  of 
Hydropower  Licensing,  will  be 
attending  a  May  28.  1998.  Technical 
Advisory  Committee  meeting  in 
Pocatello,  Idaho  on  the  relicensing  of 
Pacificorp's  Soda,  Grace-Cove,  and 
Oneida  hydroelectric  projects.  The 
meeting  will  be  conducted  by  Pacificorp 
and  will  include  briefings  on  the  status 
of  the  relicensing  process,  flow  issues, 
and  PacificCorps's  proposed 
enhancement  measures.  * 

A  meeting  agenda  may  be  obtained 
from  Michael  Burke  of  PacifiCorp  at 
503-464-5344. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-12924  Filed  5-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

■Docket  No    FR98-2270.-O00] 

PEI  Power  Corporation.  Notice  of 
Issuance  of  Order 

May  12.  1998. 

PEI  Power  Corporation  (PEI) 
submitted  for  filing  a  rate  schedule 
under  which  PEI  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  PEI  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  PEI  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  PEI, 

On  May  8.  1998.  pursuant  to 
delegated  authority,  the  Director. 


Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  PEI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulator\'  Commission,  888 
First  Street,  NE..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
the  period,  PEI  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  PEI's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protest,  as  set  forth  above,  is  June  8, 
1998.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch.  888  First 
Street.  NE..  Washington,  D.C.  20426. 
David  P  Boprgprs. 
Actinf,  o(\,i't  ;i.,r> . 
[FR  Doc  98-13002  Filed  5-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No   RP97-280-.O02; 

Petal  Gas  Storage  Company   Notice  o' 
Proposed  Changes  in  FERC  Gas  la''  t' 

May  11.1998. 

Take  notice  that  on  May  7,  1998.  Petal 
Gas  Storage  Company  (Petal)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1,  substitute 
revised  tariff  sheets  (Sheet  Nos.  11,  116 
and  124)  with  proposed  effective  dates 
of  June  1,  1998. 

Petal  states  that  the  filing  is  made  in 
compliance  with  the  Commission's 
April  22,  1998  Letter  Order  in  this 
proceeding. 


Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provide  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
wrill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  «rill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-12927  Filed  5-14-98;  8:45  am] 
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DEPARTMENT  Or  ENEPGY 

Federal  Enei-gv  Rec.-  atory 
Commission 

[Docket  No  rp^r-  ^Ki_ooO] 

'e*as  Eastern  '  ra-s"".ssion 
Corporation;  Notice  of  Request  Under 

Blanket  Authorization 

■fake  notice  that  on  May  1.  1998, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court. 
Houston,  Texas  77056-5310,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP98-464-000.  pursuant  to 
Sections  157.205.  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  own.  operate  and  maintain  as  a 
jurisdictional  NGA  facility,  an  existing 
delivery  point  on  Texas  Eastern's 
existing  24-inch  Line  No,  1  in  Pulaski 
County.  Arkansas,  which  had  been 
constructed  to  make  natural  gas 
deliveries  to  ARKLA.  a  division  of 
NorAm  Energy  Corporation,  and  a  local 
distribution  company,  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-535-000.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Texas  Eastern  proposes  to  construct  a 
delivery  tap  consisting  of  a  2-inch  tap 
valve  and  a  2-inch  check  valve  (Tap)  on 
Texas  Eastern's  24-inch  Line  No.  1,  at 
approximate  Mile  Post  209.28  in  Pulaski 
County,  Arkansas.  In  addition  to  the 
Tap  that  Texas  Eastern  installed, 
ARKLA  installed  a  dual  turbine  meter 
run.  approximately  25  feet  of  4-inch 
pipeline  which  ex^nds  from  the  Meter 
Station  to  the  Tap.  and  electronic  gas 
measurement  equipment. 
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authorization  requested  would  have  no 
effect  on  Texas  Eastern's  peak  day  or 
annual  deliveries.  Texas  Eastern 
submits  that  service  to  Arkia  is 
acf.omplished  without  determent  or 
disadvantage  to  Texas  Easterns  other 
customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385,214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  a  protest  to  the  request.  If  no 
protest  is  hied  within  the  allowed  time, 
the  proposed  activity  will  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
will  be  treated  as  an  application  for 
authorization  pursuant  to  Se<:tion  7  of 
the  NGA 
David  P.  Bocrgers. 
Acting  Secretary 
IFR  Doc  9ft-12921  Filed  S-14-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9e-6l&-000) 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

Mav  11.  liys 

Take  notice  that  on  May  4.  1998. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP98-5 16-000  a  request 
pursuant  to  Sections  157.205.  157.212. 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212.  157.216)  for 
authorization  replace  and  reconfigure 
facilities  in  Madison  County.  Tennessee 
under  Texas  Gas's  blanket  certificate 
issued  in  Dot;ket  No,  CP82^07-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  it  proposes  to 
replace  the  existing  dual  8-inch  meter 
runs  and  6-inch  regulation  runs  with 
dual  6-inch  meter  runs  and  4-inch 
regulation  runs  and  associated  headers 
and  piping  at  its  Jackson  No.  1  delivery 
meter  station  located  at  its  lackson  No. 
1  delivery  meter  station  located  at  the 


lonamatiun  u!  1  c.xas  L,a5  s  H-uu.n  Kipiey 
Jackson  Line  In  addition  the  station 
will  also  be  reconfigured  by  reversing 
the  current  placement  of  the  regulation 
and  the  meter  runs  so  that  the  meter 
runs  will  be  placed  in  front  of  the  or 
upstream  of  the  regulation  runs. 

Texas  Gas  states  that  the  estimated 
cost  of  reconfiguring  these  facilities  is 
estimated  to  be  $215,000  and  that  the 
proposal  will  have  no  significant  effect 
on  Texas  Gas's  peak  day  and  annual 
deliveries. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergen, 
Acting  Secretary. 
(PR  Doc  9»-12922  Filed  5-14-98:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  ER9S-288+-000,  et  al  ] 

Illinois  Power  Company,  et  al   Electric 
Rate  and  Corporate  Regulation  Filings 

May  7. 1998 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Illinois  Power  Company 

IDocket  No.  ER 98- 2 884-000) 

Take  notice  that  on  May  4.  1998. 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
transmission  agreements  under  which 
PPG  Industries,  Inc..  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1.  1998. 


Comment  date:  May  22.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  lES  l'tiliti>'s  li!!      InttTst.ilc  PdwtT 
Compan\    \N  isi  iiumi'  fuwci  n  !  luht 
Com(i.!n%     Smith  H«'!ih!  \N  ,i!cr    (..isjy 
FU'ilnt   (  urnp.iiii  HcnlLind  Fiicr'.;\ 
Set  \  K  I's  ,i!i(!   i  'lil  lisl ;  lai  \  iifri;\ 
Applicaliuii'.    Inc. 

|D<x.ls.et  Nos.  ECy6-13-000,  ER96-1 236-000. 
and  ER96-2560-000I 

Take  notice  that  on  May  4.  1998. 
Alliant  Services.  Inc.  (Alliant).  on  its 
own  behalf  and  on  behalf  of  lES  Utilities 
Inc..  Interstate  Power  Company, 
Wisconsin  Power  &  Light  Comfjany, 
South  Beloit  Water.  Gas  &  Electric 
Company.  Heartland  Energy  Services 
and  Industrial  Energy  Applications.  Inc. 
(the  lEC  Operating  Companies), 
submitted  an  amendment  to  its  filing  in 
these  dockets. 

Comment  date:  May  22,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi<;  notice. 

;i    k(M  hcslci  das  .iiid  iifilnc 
Corporation 

IDocket  No.  ER98-2886-O001 

Take  notice  that  on  May  4,  1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  filed  a  Service  Agreement 
between  I^&E  and  the  SCANA  Energy 
Marketing.  Inc..  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9.  1996 
in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
April  28.  1998.  for  the  SCANA  Energy 
Marketing.  Inc..  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  May  22.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Illinois  Power  Com().n.i. 

[Docket  No.  ER98-2887-O00I 

Take  notice  that  on  May  4.  1998. 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  NGE  Generation.  Inc.,  will 
take  service  under  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  27,  1998. 
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Comment  date  Mav  22.  I'^HH.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ol  this  notice. 

5.  Illinois  Power  Company 

[Docket  No.  ER98-2888-0001 

Take  notice  that  on  May  4,  1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Archer  Daniels  Midland 
Company  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  30,  1998. 

Comment  date:  May  22,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6.  Idaho  Power  Company 

IDocket  No.  ER98-288»-<X)0| 

Take  notice  that  on  May  4.  1998, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  6, 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Companv  and  Black  Hills 
Power  &  Light  Co. 

Comment  date:  May  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Rochester  Gas  and  Electric 
Corporation 

IDocket  No.  ER98-2890-000I 

Take  notice  that  on  May  4,  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Market  Based  Service 
Agreement  between  RG&E  and  Cinergy 
Capital  &  Trading  Marketing  Inc.. 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  term  and  conditions  of 
RG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  3  (Power  Sales 
Tariff!  accepted  by  the  Commission  in 
Docket  No,  ER97-3556-O00  (80  FERC 
161,284). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
April  20th,  Strategic  Energv  Ltd's 
Service  Agreement.  RG&E  has  served 
copies  of  the  filing  on  the  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  May  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Illinois  Power  Company 

lDock;t>t  No  ER98-2891-OO0 

Take  notice  that  on  May  4,  1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526.  tendered  for  filing  non- 
firm  transmission  agreements  under 
which  VTEC  Energy,  Inc.,  will  take 
transmission  serv  ice  pursuant  to  its 
open  access  transmission  tariff.  The' 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1,  1998. 

Comment  date:  May  22.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER98-2892-O001 

Take  notice  that  on  May  4,  1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  short  term  firm  transmission  service 
agreement  between  itself  and 
Pennsylvania  Power  and  Light 
Company,  Inc,  (PP&L).  under  Wisconsin 
Electric's  FERC  Electric  TarifT,  Volume 
No.  7,  which  is  pending  Commission 
consideration  in  Docket  No.  OA97-578. 
Wisconsin  Electric  respectfully  requests 
an  effective  date  coincident  with  its 
filing.  Wisconsin  Electric  is  authorized 
to  state  that  PP&L  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  PP&L,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  South  Carolina  Electric  &  Gas 
Company 

IDocket  No.  ER98-2893-000J 

Take  notice  that  on  May  4,  1998. 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  submitted  service  agreements 
establishing  Equitable  Power  Services 
Company  (EPSC)  and  Federal  Energy 
Sales,  Inc.  (FES),  as  customers  under  the 
terms  of  SCE&G's  Negotiated  Market 
Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreements.  Accordingly, 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
EPSC.  FES.  and  the  South  Carolina 
Public  Service  Commission. 

Comment  date:  May  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11    lllmfti'«  Fowfr  I  onipany 
IDocitel  .\o.  EK98-2894-OO0I 

Take  notice  that  on  May  4,  1998, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27lh  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  firm' 
and  non-firm  transmission  agreements 
under  which  Central  Illinois  Light 
Company  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  15, 1998. 

Comment  date:  May  22,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  Company  ' 

[Docket  No.  ER98-2895-0001 

Take  notice  that  on  May  4,  1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Tenneco  Packaging,  Inc., 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  datfi  of  April  30,  1998. 

Comment  date:  May  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Illinois  Power  Company 

[Docket  No.  ER98-2896-0001 

Take  notice  that  on  May  4,  1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Illinois  State  University  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  jn  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1,  1998. 

Comment  date:  May  22.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notire 

14.  Illinois  Power  Companv 

[Docket  No.  ER98-2897-0001 

Take  notice  that  on  May  4. 1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Caterpillar,  Inc.,  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 


:nR« 
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based  on  the  Form  ot  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  23.  1998. 

Comment  date:  May  22.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Illinois  Power  Company 

[Docket  No  ER98-289»-O00| 

Take  notice  that  on  May  4.  1998. 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
transmission  agreements  under  which 
Granite  City  Steel  Corporation  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  ba.sed  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  aR 
effective  date  of  April  22.  1998. 

Comment  date:  May  22,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Illinois  Power  Company 

IDocket  No  ER98-2902-OOOI 

Take  notice  that  on  May  4.  Illinois 
Power  Company  (Illinois  Power).  500 
South  27th  Street.  Decatur.  Illinois 
62.'i26.  tendered  for  filing  non-firm 
transmission  agreements  under  which 
AYP  Energy.  Inc..  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  27.  1998. 

Comment  date:  May  22,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Illinois  Power  Company 

IDocket  No.  ER98-2903-0001 

Take  notice  that  on  May  4.  1998. 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Old  Dominion  Electric 
Cooperative  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  15.  1998. 

Comment  date:  May  22.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


la.  New  York  Slate  Electric  &  Gas 
Corporation 

IDocket  No.  ER98-29O4-0O0I 

Take  notice  that  on  May  4.  1998,  New 
York  State  Electric  &  Gas  Corporation 
(NYSEG),  filed  Service  Agreements 
between  NYSEG  and  AYP  Energy,  Inc., 
(Customer).  These  Service  Agreements 
spmcify  that  the  Customer  has  agreed  to 
the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  and  effective  on  June  11,  1997.  in 
Docket  No  OA97-57 1-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
May  4.  1998,  for  the  AYP  Energy,  Inc., 
Service  Agreements.  NYSEG  has  served 
copies  of  the  filing  on  The  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  May  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Wisconsin  Public  Service 
Corporation 

IDocket  No.  ER9»-290S-000| 

Take  notice  that  on  May  4,  1998, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Short  Term  Firm  ^transmission  Service 
Agreement  between  WPSC  and 
Wisconsin  Public  Power  Inc.,  providing 
for  transmission  service  under  the  Open 
Access  Transmission  Service  Tariff. 
FERC  Original  Volume  No.  11. 

Comment  date:  May  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  Public  Service 
Corporation 

IDocket  No.  ER98-2906-000I 

Take  notice  that  on  May  4.  1998. 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  an  executed 
■Transmission  Service  Agreement 
between  WPSC  and  Wisconsin  Public 
Power  Inc..  provides  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 

Comment  date:  May  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Western  Resources,  Inc. 

(Docket  No.  ER98-2907-000I 

Take  notice  that  on  May  4.  1998. 
Western  Resources.  Inc..  (Western 
Resources),  on  its  behalf  and  on  behalf 
of  Kansas  Gas  and  Electric  Company 
(KGE).  tendered  for  filing  revised 
exhibits  and  service  schedules  to  the 
Electric  Power.  Transmission  and 
Service  contracts  between  Western 


Resources  and  Kansas  Llectnc  Power 
Cooperative.  Inc.  (KEPCo),  and  between 
KGE  and  KEPCo.  Western  Resources 
states  that  these  revisions  more  closely 
align  KEPCo's  transmission  and 
ancillary  service  schedules  with 
Western  Resources'  open-access  tariff 
for  such  services. 

Copies  of  the  filing  were  served  upon 
Kansas  Electric  Power  Cooperative,  Inc.. 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  May  22,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

22.  KiH  hrsltr  (  i.is  a  Hi!  KIct  tin 

(  1  uiii  ir.i!  Inn 

IDotkel  No  ER98-2909-O001 

Take  notice  that  on  May  4.  1998. 
Rochester  Gas  and  Electric  Corporation 
(RGAE).  filed  a  Market  Based  Service 
Agreement  between  RG&E  and  Federal 
Energy  Sales,  Inc.,  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule.  Original  Volume  No.  3 
(Power  Sales  Tariff)jaccepted  by  the 
Commission  in  Docket  No.  ER97-3553- 
000.  et  al.  (80  FERC  1  61.284). 
RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
April  29th,  Federal  Energy  Sales,  Inc.. 
Service  Agreement.  RG&E  has  served 
copies  of  the  filing  on  the  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  May  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Ni.i'  il.w !l  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  IB  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
David  P,  Boergers. 
Acting  Secretary- 
jFR  Doc  98-12932  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL9e-*3-000.  et  al.] 

Minnesota  Power  Light  Company,  et 
al.:  Electric  Rate  and  Corporate 
Regulation  Filings 

May  h,  iqQH 

Take  notu  e  Uidt  tiie  loliowmg  filings 
have  been  maof  with  the  Commission: 

1    Minnesota  Power  &  Light  Company 

[Docket  No.  EL98-^3-O00i 

Take  notice  that  on  April  24.  1998, 
Minnesota  Power  &  Light  Company 
(Minnesota  Power),  submitted  for  filing 
revisions  to  its  Schedule  93.  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities,  and 
Schedule  99,  Resale  Service — Private 
Utilities  in  conjunction  with  its  request 
for  waiver  of  the  Commission's  fuel 
clause  regulations. 

A  copy  of  the  filing  has  been  provided 
to  the  Minnesota  Public  Utilities 
Commission  and  the  Minnesota 
Department  of  Public  Service. 

Comment  date:  May  29.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Duke  Power  Company 

(Docket  No.  ER97-2398-0001 

Take  notice  that  on  May  1.  1998,  Duke 
Power,  a  division  of  Duke  Energy 
Corporation,  tendered  for  filing  an 
amendment  in  the  above-reference 
docket.  •" 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  \pw  Lngiaiui  i'ower  Compaii'v 

IDocket  No.  ER98-1 106-0001 

Take  notice  that  on  May  1,  1998,  the 
New  England  Power  Pool  (NEPOOL). 
Executive  Committee,  acting  on  behalf 
of  the  New  England  Power  Company 
and  the  other  New  England  electric 
utiUties  that  are  subject  to  the 
Commission's  jurisdiction  that  are 
parties  to  the  Agreement  with  Respect  to 
Use  of  Quebec  Interconnection  dated  as 
of  December  1,  1981,  as  amended  and 
restated  as  of  September  1,  1985,  and  as 
further  amended  and  restated  by  the 
Second  Amended  and  Restated 
Agreement  with  Respect  to  Use  of 
Quebec  Interconnection,  dated  as  of 
November  19,  1997  (the  Filing  Parties), 
filed  an  Amendment  to  Second 
Amended  and  Restated  Agreement  with 
Respect  to  Use  of  Quebec 
Interconnection  (Amendment),  dated  as 
of  April  8.  1998. 


On  behali  oi  the  Fihng  Parties,  me 
N"EPOOL  Executive  Committee  states 
that  the  .Amendment  (I)  re.solves 
objections  of  Unitil  Power  Corp.,  to  the 
Second  .Amended  and  Restated 
.\greement  with  Respect  to  Use  of 
Quebec  Interconnection  and  (ii)  resolves 
a  technical  issue  raised  by  ISO  New 
England  Inc. 

The  Filing  Parties  request  an  effective 
date  of  April  30, 1998,  for  certain  of  the 
provisions  of  the  Second  Restated  Use 
Agreement  that  are  amended  by  the 
Amendment,  and  an  effective  date  for 
the  remaining  provisions  of  the 
.Amendment  on  the  Second  Effective 
Date.  The  NEPOOL  Executive 
Committee  states  that  copies  of  the 
filing  were  sent  to  all  participants  and 
indirect  participants  in  the 
Interconnection,  the  Nt-u  England 
public  utility  commissions,  the  New 
England  governors,  and  all  parties  to 
Docket  No.  ER98-1106-000. 

Comment  date:  May  21 ,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4  Midwest  Independent  Transmission 
System  Operator,  Inc 

IDocket  No.  ER98-1438-0001 

Take  notice  that  on  April  30,  1998. 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
tendered  for  filing  certain  additional 
executed  signature  pages  in  order  to 
supplement  its  January  15,  1998.  filing 
in  Docket  No,  ER98-1438. 

Specifically,  the  Midwest  ISO 
tendered  signature  pages  to  the 
"Agreement  of  the  Transmission 
Facilities  Owners  to  Organize  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.,  A  Delaware  Non- 
Stock  Corporation,"  and  the  "Agency 
Agreement  for  Open  Access 
Transmission  Service  Offered  by  the 
Midwest  ISO  for  Nontransferred 
Transmission  Facilities"  executed  by 
Interstate  Energy  Corporation  d.b.a. 
Alliant  Corporation  on  behalf  of  South 
Beloit  Water,  Gas  &  Electric  Company, 
lES  Utilities,  Inc.,  Interstate  Power 
Company  and  Wisconsin  Power  &  Light 
Company. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  (  .iiitdrnia  Independent  s^sutti 
Operator  (orporation 

[Docket  ,\wi  L,R98-1933-0O0l 

Take  notice  that  on  May  1,  1998.  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
fully-executed  Participating  Generator 
Agreement,  dated  March  31,  1998. 
between  Long  Beach  Generation  LLC 


and  me  IbO  lor  acceptance  by  the 
Commission. 

The  ISO  states  that  the  enclosed 
Participating  Generator  Agreement 
replaces  the  contract  that  the  ISO  filed 
unilaterally  in  this  proceeding  on 
February  18,  1998.  This  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 

at  the  ^"H  "'  •^'<;  notice. 

6  r.ahiorntri  i niippendent  System 

Operator  l  nrpnrdt  mr 

IDocket  Nos.  ER98-2 11 5-0001 

Take  notice  that  on  May  1,  1998.  the 
Cahfomia  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
fully-executed  Participating  Generator 
Agreement,  dated  April  8,  1998, 
between  the  California  Department  of 
Water  Resources  and  the  ISO  for 
acceptance  by  the  Commission. 

The  ISO  states  that  the  enclosed 
Participating  Generator  Agreement 
replaces  the  contract  that  the  ISO  filed 
unilaterally  in  this  proceeding  on  March 

6.  1998.  This  filing  has  been  served  on 
all  parties  listed  on  the  official  service 
list  in  the  above-referenced  docket. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Company  Services,  Inc. 

(Docket  No.  ER98-2753-0001 

Take  notice  that  on  April  30,  1998. 
Southern  Company  Services,  Inc..  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company  and  Savannah 
Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies),  submitted  a  report  of  short- 
term  transactions  that  occurred  under 
the  Market-Based  Rate  Power  Sales 
Tariff  (FERC  Electric  Tariff.  Original 
Volume  No.  4)  during  the  period 
Janu^y  1,  1998  through  March  31,  1998. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Cincinnati  Gas  &  Electric 
Company  and  PSl  Energ>-,  Inc. 

IDocket  No.  ER98-2755-000I 

Take  notice  that  on  April  30.  1998. 
The  Cincinnati  Gas  &  Electric  Company 
and  PSI  Energy.  Inc..  tendered  for  filing 
their  quarterly  transaction  report  for  the 
calendar  quarter  ending  March  31,  1998. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  NorAnj  tnergy  Services,  Int. 
IDocket  No  ER98-2851-00OI 

Take  notice  that  on  April  29.  1998. 
NorAm  Energy  Services.  Inc..  tendered 
for  filing  its  quarterly  report  for  short- 
term  transactions  under  market  based 
rate  sales  tariffs  of  Oste  Power 
Generation.  L.L.C. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  NorAm  Energy  Services.  Inc. 

(Docket  No.  ER9a-2852-O00| 

Take  notice  that  on  April  29.  1998. 
NorAm  Energy  Services.  Inc..  tendered 
for  filing  its  quarterly  report  for  short- 
term  transactions  under  market  based 
rate  sales  tariffs  of  Mountain  Vista 
Power  Generation.  L.L.C. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  NorAm  Energy  Services.  Inc. 

|D<x;ket  No.  ER9»-2854-000| 

Take  notice  that  on  April  29.  1998. 
NorAm  Energy  Services.  Inc..  tendered 
for  filing  its  quarterly  report  for  short- 
term  transactions  under  market  based 
rate  sales  tariffs  of  Ocean  Vista  Power 
Generation.  L.L.C. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Alden  Engineering  Company 

IDocket  No  EK98-2622-O0OI 

Take  notice  that  on  April  20.  1998. 
Alden  Engineering  Company  tendered 
for  filing  an  Interconnection  Agreement 
with  the  Public  Service  Company  of 
New  Hampshire. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Freshwater  Hydro,  Inc. 

IDocket  No  EK9«-2631-0(X)| 

Take  notice  that  on  April  22.  1998. 
Freshwater  Hydro.  Inc.,  owner  of  the 
Ashland  Paper  Mill  Hydroelectric 
Project  (Project  No.  5638).  made  a 
conditional  tariff  filing  in  compliance 
with  the  Commission's  order  of 
February  11.  1998  in  Connecticut  Valley 
Electric  Company.  LP.  et  al .  Docket 
Nos.  EL94-10.  etai.  82  FERC  61.116 
(1998). 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  Nevada  Power  Company 

IDocket  No  ER98-2666-0001 

Take  notice  that  on  April  14.  1998. 
Nevada  Power  Company  tendered  for 
filing  Amendment  No.  1  to  Agreement 


lor  1  raiismission  Service  Among 
Nevada  Power  Company  and  Overton 
Power  District  No.  5.  and  Lincoln 
County  Power  District  No.  1. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nofirr 

15.  Orange  and  Kk  ki.uul  Utilities   itu 
IDocket  No  ER98-2670-OO0I 

Take  notice  that  on  April  24.  1998. 
Orange  and  Rockland  Utilities.  Inc. 
(O&R).  tendered  for  filing  its  Summary 
Report  of  O&R  transactions  during 
calendar  quarter  ending  March  31.  1998. 
pursuant  to  the  market  based  rate  power 
service  tariff,  made  effective  by  the 
Commission  on  March  27.  1997  in 
Docket  No.  ER98-1400-000. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Yadkin.  Inc. 

IDocket  No.  ER98-2673-0001 

Take  notice  that  on  April  24.  1998. 
Yadkin.  Inc..  tendered  for  filing  a 
summary  of  activity  for  the  quarter 
ending  March  31.  1998. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  &  Light  Company 
IDocket  No.  ER98-2674-0001 

Take  notice  that  on  April  24.  1998. 
Florida  Power  &  Light  Company  (FPL), 
filed  its  quarterly  report  for  transactions 
during  the  calendar  quarter  ending 
March  31.  1998  under  FPLs  Market- 
Based  Rate  Tariff. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Allegheny  Power 

IDocket  No.  ER98-2677-0O0I 

Take  notice  that  on  April  22.  1998. 
Allegheny  Power  filed  its  quarterly 
report  for  transactions  during  the 
calendar  quarter  ending  March  31.  1998. 

Comment  date:  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Delmarva  Power  &  Light  Company 

IDocket  No.  ER98-2732-OOOI 

Take  notice  that  on  April  29.  1998. 
Delmarva  Power  &  Light  Company 
(Delmarva).  tendered  for  filing  a 
summary  of  short-term  transactions 
made  during  the  first  quarter  of  calendar 
year  1998  under  Delmarva"s  market  rate 
sales  tariff.  FERC  Electric  Tariff. 
Original  Volume  No.  14.  filed  by 
Delmarva  in  Docket  No.  ER96-2571- 
000. 


Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florid.!  Power  Corporation 

Take  notice  that  on  April  29. 1998. 
Florida  Power  Corporation  submitted  a 
report  of  short-term  transactions  that 
occurred  under  its  Market-Based  Rate 
Wholesale  Power  Sales  Tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  8) 
during  the  quarter  ending  March  31, 
1998. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  nf  this  notice. 

21.  Cinergy  (  apildi  *(  Ir.iding 

[Docket  No.  ER98-2757-O001 

Take  notice  that  on  April  30,  1998, 
Cinergy  Capital  &  Trading  (CC&T). 
formerly  Wholesale  Power  Services, 
Inc..  tendered  for  filing  CC&T's 
quarterly  transaction  report  for  the 
calendar  quarter  ending  March  31.  1998. 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PECO  Energy  Company 

IDocket  No.  ER98-2 762-000) 

Take  notice  that  on  April  30.  1998. 
PECO  Energy  Company  (PECO),  filed  a 
summary  of  transactions  made  during 
the  first  quarter  of  Calendar  Year  1998 
under  PECO's  Electric  Tariff  Original 
Volume  No.  1.  accepted  by  the 
Commission  in  Docket  No.  ER95-770.  as 
subsequently  amended  and  accepted  by 
the  Commission  in  Docket  No.  ER97- 
316. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  NEV  Midwest,  L.L.C. 

IDocket  No.  ER98-2771-OOOI 

Take  notice  that  on  April  30.  1998. 
NEV  Midwest.  L.L.C.  (NEV  Midwest), 
submitted  for  filing  in  the  above- 
referenced  docket  its  quarterly  report 
regarding  transactions  that  occurred 
during  the  period  January  1.  1998. 
through  March  31.  1998.  pursuant  to  its 
Market  Rate  Schedule  accepted  by  the 
Commission  in  Docket  No.  ER97^654- 
000. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  NEV  California  I  L.C. 

(Docket  No.  ER9<>  ..au  000) 

Take  notice  that  on  April  30,  1998. 
NEV  California.  L.L.C.  (NEV  California), 
submitted  for  filing  in  the  above- 
referenced  docket  its  quarterly  report 
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regarding  transactions  that  occurred 
during  the  period  January  1,  1998 
through  March  31,  1998,  pursuant  to  its 
Market  Rate  Schedule  accepted  by  the 
Commission  in  Docket  No.  ER97-4653- 
000. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  NEV  East,  L.L.C. 

(Docket  No.  ER98-2781-000I 

Take  notice  that  on  April  30.  1998. 
NEV  East.  L.L.C.  (NEV  East),  submitted 
for  filing  in  the  above-referenced  docket 
its  quarterly  report  regarding 
transactions  that  occurred  during  the 
period  January  1,  1998  through  March 
31.  1998.  pursuant  to  its  Market  Rate 
Schedule  accepted  by  the  Commission 
in  Docket  No.  ER97-4652-000. 

Comment  date:  May  21,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Dukp  Powpr.  a  division  of  Duke 
Energy  Corporation 

IDocket  No.  ER98-2784-0001 

Take  notice  that  on  April  30.  1998. 
Duke  Power  (Duke),  a  division  of  Duke 
/  Energy  Corporation,  tendered  for  filing 
Schedule  MR  quarterly  transaction 
summaries  for  service  under  Duke's 
FERC  Electric  Tariff.  Original  Volume 
No.  3.  for  the  quarter  ended  March  31, 
1998. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  "^ 

27.  New  Energy  Ventures,  L.L.C 
(Docket  No.  ER98-2788-O001 

Take  notice  that  on  April  30,  1998, 
New  Energy  Ventures.  L.L.C.  (NEV. 
L.L.C),  submitted  for  filing  in  the 
above-referenced  docket  its  quarterly 
report  regarding  transactions  that 
occurred  during  the  period  January  1. 
1998  through  March  31,  1998,  pursuant 
to  its  Market  Rate  Schedule  accepted  by 
the  Commission  in  Docket  No.  ER97- 
4636-000. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  New  Energy  \'enturt's,  In( 

IDocket  No.  ER98-2789-0G0) 

Take  notice  that  on  April  30,  1998, 
New  Energy  Ventures,  Inc.  (NEV.  Inc.), 
submitted  for  filing  in  the  above- 
referenced  docket  its  quarterly  report 
regarding  transactions  that  occurred 
during  the  period  January  1,  1998 
through  March  31,  1998. 

Comment  date:  May  21,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


29.  The  California  Power  Exchange 
Corporation 

[Docket  No.  ER98-2810-OO01 

Take  notice  that  on  May  1,  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Sempra  Trading 
Group  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998,  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998, 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Sempra  Trading  Group. 

Comment  date:  May  21,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  The  California  Power  I  \i  hanue 
(Corporation 

[Docket  No.  ER98-2811-OOOI 

Take  notice  that  on  May  1.  1998,  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Northern 
California  Power  Agency  for  acceptance 
by  the  Commission  in  compliance  with 
the  Commission's  order  issued  March 

30.  1998.  in  Docket  Nos.  ER98-1955- 
000  and  ER96-1 663-00 7.  The  PX 
requests  an  effective  date  as  of  March 

31.  1998.  the  day  that  the  PX  began 
operations.  The  PX  also  requests 
confidential  treatment  of  Schedules  1,  2 
and  4  on  the  grounds  that  such 
Schedules,  when  completed,  might 
contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  Northern  California  Power 
Agency. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31    The  California  Power  F\f  hanee 
Corporation 

IDocket  No.  ER98-281 2-000) 

Take  notice  that  on  May  1,  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Power  Exchange 
Corp.,  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998,  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
■  an  effective  date  as  of  March  31,  1998, 


the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Power  Exchange  Corp. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  T  h»  { .aiik/riii,;  Power  Elxchange 

(  i'rp.nrition 

IDocket  No.  ER98-281 3-000) 

Take  notice  that  on  May  1,  1998,  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed.  ' 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  The  Washington 
Water  Power  Company  for  acceptance 
by  the  Commission  in  comphance  with 
the  Commission's  order  issued  March 

30.  1998,  in  Docket  Nos.  ER98-1955- 
000  and  ER96-1663-007.  The  PX 
requests  an  effective  date  as  of  March 

31,  1998.  the  day  that  the  PX  began 
operations.  The  PX  also  requests 
confidential  treatment  of  Schedules  1,  2 
and  4  on  the  grounds  that  such 
Schedules,  when  completed,  might 
contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  Washington  Water  Power 
Company. 

Comment  date:  May  21.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  The  California  Power  Exchange 
Corptoration 

[Docket  No.  ER98-281 4-000) 

Take  notice  that  on  May  1,  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  City  of  Anaheim 
for  acceptance  by  the  Commission  in 
c(Ajpliance  with  the  Commission's 
order  issued  March  30, 1998,  in  Docket 
Nos.  ER98-1955-000  and  ER96-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31, 1998,  the  day  that  the 
PX  began  operations.  The  PX  also 
requests  confidential  treatment  of 
Schedules  1,  2  and  4  on  the  grounds 
that  such  Schedules,  when  completed, 
might  contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  City  of  Anaheim. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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J4.  ine  uaiiioriiia  rowt-r  r,M  (i<iiij;»- 
Corporalion 

(Docket  No.  ER98-281 5-000] 

Take  notice  that  on  May  1.  1998.  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  City  of  Santa 
Clara/Silicon  Valley  Power  for 
acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30,  1998.  m  Docket 
Nos.  ER98-1955-O00  and  ER96-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31.  1998.  the  day  that  the 
PX  began  operations.  The  PX  also 
requests  confidential  treatment  of 
Schedules  1.  2  and  4  on  the  grounds 
that  such  Schedules,  when  completed, 
might  contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  City  of  Santa  Clara/Silicon 
Valley  Power 

Comment  date  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  The  California  Power  Exchange 
Corporation 

(Docket  No  ER98-2816-000I 

Take  notice  that  on  May  1.  1998.  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants,  for  Sierra  Pacific  for 
acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30.  1998.  in  Docket 
Nos.  ER98-1955-000  and  ER96-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31.  1998.  the  day  that  the 
PX  began  operations.  The  PX  also 
requests  confidential  treatment  of 
Schedules  1.  2  and  4  on  the  grounds 
that  such  Schedules,  when  completed, 
might  contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  Sierra  Pacific. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  The  California  Power  Exchange 
Coq>oration 

(Docket  No.  ER98-281 7-000] 

Take  notice  that  on  May  1,  1998,  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Morgan  Stanley 
Capital  Group  Inc..  for  acceptance  by 
the  Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998, 


the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Morgan  Stanley  Capital 
Group  Inc. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  The  California  Power  Exchange 
Corporation 

(Docket  No.  ER9a-281&-OOOl 

Take  notice  that  on  May  1.  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Citizens  Power 
Sales  for  acceptance  by  the  Commission 
in  compliance  with  the  Commission's 
order  issued  March  30.  1998.  in  Docket 
Nos.  ER98-1955-000  and  ER96-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31.  1998.  the  day  that  the 
PX  began  operations.  The  PX  also 
requests  confidential  treatment  of 
Schedules  1.  2  and  4  on  the  grounds 
that  such  Schedules,  when  completed, 
might  contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  Citizens  Power  Sales. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  The  California  Power  Exchange 
Corporation 

(Docket  No.  ER98-28t»-0O0l 

Take  notice  that  on  May  1,  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Automated 
Power  Exchange.  Inc..  for  acceptance  by 
the  Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998,  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998, 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Automated  Power 
Exchange,  Inc. 

Comment  date:  May  21,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


39.  The  Caiitornid  Power  Exchange 
Corporation 

[Docket  No.  ER98-2820-0001 

Take  notice  that  on  May  1.  1998.  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Aquila  Power 
Corporation  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-O07.  The  PX  requests 
an  effective  date  as  of  March  31,  1998, 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Aquila  Power  Corporation. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

40.  Thp  ralifomia  Power  Lxchange 

Corjmr  atmn 

(Docket  No.  ER98-2821-OOOI 

Take  notice  that  on  May  1.  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Peco  Energy 
Company  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998. 
the  day  that  the  PX  began  operations. 

The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Peco  Energy  Company. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  The  California  Power  Lxthange 

Corpiii  .itidii 

(Docket  No.  ER98-2822-000] 

Take  notice  that  on  May  1, 1998.  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Shell  Martinez 
Refinery  Company  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998.  in  Docket  Nos.  ER98-1955-O00 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31.  1998, 
the  day  that  the  PX  began  operations. 
•  The  PX  also  requests  confidential 
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treatment  of  Schedules  1 ,  2  and  4  on  the 

grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Shell  Martinez  Refinery 
Company. 

Comment  date:  May  21.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  The  California  Power  Exchange 
Corfjoration 

(Doo^tit  Nu  ER98-2823-0001 

Take  notice  that  on  May  1,  1998,  the 
California  Power  Exchange  Corporation 
'  (PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  LG&E  Energy 
Marketing  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998,  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998, 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  LG&E  Energy  Marketing. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  The  California  Power  Exchange 
Corporation 

[Doclcet  No.  ER98-2824-OOOI 

Take  notice  that  on  May  1,  1998.  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Puget  Sound 
Energy,  Inc.,  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998,  in  Docket  Nos.  ER98-1955-OO0 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998, 
the  day  that  the  PX  began  operati3ns. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Puget  Sound  Energy,  Inc. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  The  California  Power  Exchange 

Corporation 

(Docket  No.  ER98-2825-0OO1 

Take  notice  that  on  May  1.  1998,  the 
California  Power  Exchange  Corporation 


(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Public  Ser^'ice 
Company  of  New  Mexico  for  acceptance 
by  the  Commission  in  compliance  with 
the  Commission's  order  issued  March 

30.  1998.  in  Docket  Nos.  ER98-1955- 
000  and  ER96-1663-007.  The  PX 
requests  an  effective  date  as  of  March 

31.  1998.  the  day  that  the  PX  began 
operations.  The  PX  also  requests 
confidential  treatment  of  Schedules  1,  2 
and  4  on  the  grounds  that  such 
Schedules,  when  completed,  might 
contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  Public  Service  Company  of 
New  Mexico. 

Comment  date:  May  21,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

45.  The  California  Power  Exchange 
Corporation 

(Docket  No.  ER98-2826-0001 

Take  notice  that  on  May  1,  1998.  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Tucson  Electric 
Power  Company  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31,  1998, 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Tucson  Electric  Power 
Company. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  The  California  Pouci  h\(  nnn'^e 
Corporation 

(Docket  No.  ER98-2832-0001 

Take  notice  that  on  May  1.  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Power  Resource 
Managers  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998,  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31.  1998, 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 


completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Power  Resource  Managers. 

Comment  date:  May  21.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4"    I  htCalifomia  Power  Exchange 
Corporation 

[Docket  No  ER9&-2833-000I 

Take  notice  that  on  May  1,  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Portland  General 
Electric  Company  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998,  in  Docket  Nos.  ER98-1 955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31.  1998, 
the  day  that  the  PX  began  op>erations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Portland  General  Electric 
Company. 

Comment  date:  May  21,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  The  California  Power  Exchange 
Corporation 

[Docket  No  ER98-2834-0001 

Take  notice  that  on  May  1.  1998.  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Koch  Energy 
Trading,  Inc.,  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998,  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31.  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Koch  Energy  Trading,  Inc. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  The  California  Power  Exchange 
Corporation 

(Docket  No.  ER98-2835-O0O1 

Take  notice  that  on  May  1.  1998.  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
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tor  PX  Participants  tor  Pacific  Power. 
Loc  Investments  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998.  in  Docket  Nos.  ER9ft-1955-O00 
and  ER96-16B3-007.  The  PX  requests 
an  effective  dale  as  of  March  31.  1998, 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Pacific  Power.  Loc 
Investments, 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

50.  The  California  Power  Exchangt 
Coq>oration 

|[)(x;ket  No  ER9»-2836-00()| 

Take  notice  that  on  May  1.  1998.  the 
California  Power  ExcJiange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Bonneville  Power 
Authority  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998,  in  Docket  Nos.  ER98- 1955-000 
and  ER96- 1663-00 7.  The  PX  requests 
an  effective  date  as  of  March  31.  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Bonneville  Power 
.\uthoritv 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  The  California  Power  Exchange 
Corporation 

(Docket  No  ER9R-2837-000I 

Take  notice  that  on  May  I.  1998.  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Coral  Power. 
L.L.C..  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos.  ER98-1955-O00 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31.  1998, 
the  day  that  the  PX  began  operations 
The  PX  also  reauests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Coral  Power,  L.L.C. 


CommeiU  date  May  2\.  laya.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

52.  The  California  Power  Exchange 
Corporation 

(Docket  No  ER9»-2838-000) 

Take  notice  that  on  May  1.  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Southern 
Company  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30. 
1998.  in  Docket  Nos.  ER98-1955-O00 
and  ER96- 1663-007  The  PX  requests 
an  effective  date  as  of  March  31.  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1.  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  Southern  Company 

Comment  date:  May  21.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

53.  The  California  Power  Exchange 
Corporation 

jDockHi  Nu  ER9e-2839-000| 

Take  notice  that  on  May  1.  1998,  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Montana  Power 
Trading  and  Marketing  Co..  for 
acceptance  by  the  Commission  in 
compliance  with  the  Commission's 
order  issued  March  30.  1998.  in  Docket 
Nos.  ER98-1955-000  and  ER96-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31,  1998.  the  day  that  the 
PX  began  operations.  The  PX  also 
requests  confidential  treatment  of 
Schedules  1.  2  and  4  on  the  grounds 
that  such  Schedules,  when  completed, 
might  contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  Montana  Power  Trading 
and  Marketing  Co. 

Comment  date:  May  21,  1998,  in 
accordafice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

54.  The  California  Power  Exchange 
Corporation 

(Docket  No  ER98-2840-O0OI 

Take  notice  that  on  May  1,  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed, 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  Central  and 
Southwest  Energy  Services  for 
acceptance  by  the  Commission  in 


compiiancf  with  the  Commission's 
order  issued  March  30,  1998,  in  Docket 
Nos.  ER98-1955-000  and  ER96-1663- 
007.  The  PX  requests  an  effective  date 
as  of  March  31,  1998,  the  day  that  the 
PX  began  operations.  The  PX  also 
requests  confidential  treatment  of 
Schedules  1,  2  and  4  on  the  grounds 
that  such  Schedules,  when  completed, 
might  contain  commercially  sensitive 
information. 

The  PX  states  that  this  filing  has  been 
served  upon  Central  and  Southwest 
Energy  Services. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

55.  The  California  Powpr  Fxrhanqe 
Corporation 

(Docket  No  ER98-2841-000I 

Take  notice  that  on  May  1.  1998,  the 
California  Power  Exchange  Corporation 
(PX),  tendered  for  filing  a  proposed 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  British  Columbia 
Power  Exchange  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998,  in  Docket  Nos.  ER98-1955-000 
and  ER96-1663-007.  The  PX  requests 
an  effective  date  as  of  March  31.  1998. 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  British  Columbia  Power 
Exchange. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

56    !  he  (  .liifnrni.i  Pnwf  r  F\i  han^e 
Corpuraliun 

(Docket  No.  ER9&-2842-OOOI 

Take  notice  that  on  May  1.  1998.  the 
California  Power  Exchange  Corporation 
(PX).  tendered  for  filing  a  proposed 
unexecuted  Meter  Service  Agreement 
for  PX  Participants  for  QST  Energy 
Trading,  Inc.,  for  acceptance  by  the 
Commission  in  compliance  with  the 
Commission's  order  issued  March  30, 
1998.  in  Docket  Nos.  ER9&-1955-000 
and  ER96-1663-O07.  The  PX  requests 
an  effective  date  as  of  March  31.  1998, 
the  day  that  the  PX  began  operations. 
The  PX  also  requests  confidential 
treatment  of  Schedules  1,  2  and  4  on  the 
grounds  that  such  Schedules,  when 
completed,  might  contain  commercially 
sensitive  information. 

The  PX  states  that  this  filing  has  been 
served  upon  QST  Energy  Trading.  Inc. 
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Comment  date  Mas  21.  1998.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

57.  AES  Redondo  Beach.  L.L.C. 

[Docket  No   EK9B-284:*-<KK)! 

Take  notice  that  on  Mav  1.  1998.  .\ES 
Redondo  Beach,  L.L.C,  tendered  for 
filing  pursuant  to  Rule  205,  18  CFR 
285.205,  a  petition  for  blanket  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  S<:hedule  No,  2  (.^ncillarv  Services; 
to  be  effective  on  the  date  that  .\ES 
Redondo  B  each.  LLC.  acquires  a 
generating  fac:ilit\, 

AES  Redondo  Beach   L.  L  C,  intends 
to  sell  ancillary  services  at  wholesale 
from  an  electric  plant  in  Redondo 
Beach.  California,  and  it  proposes  to  sell 
four  of  these  services  subject  to  rates, 
terms  and  conditions  to  be  negotiated 
with  the  buver.  Rate  Schedule  No,  2 
(.\nt:illarv  .Services)  provides  for  the 
sale  of  regulation,  spinning  reserve, 
non-spinning  reserve,  and  replacement 
reserve  at  prices  arranged  in  the  market 

Comment  date  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

58.  AES  Huntington  Beach,  L.L.C. 

[Docket  No  ER98-2844-0(X,); 

Take  notice  that  on  Ma\  1,  1998.  .AES 
Huntington  Beach.  L  L  C.  tendered  for 
nimg  pursuant  to  Rule  205.  18  CFR 
285  205.  a  petition  for  blanket  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  fo.- 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No  2  (Ancillary  Services; 
to  be  effet:1ive  on  the  date  that  ,AES 
Huntington  Beach.  LL.C  .  acquires  a 
generating  facility 

AES  Huntington  Beach,  I,  L.C., 
intends  to  sell  ancillarv  services  at 
wholesale  from  an  elec:tnc  plant  in 
Huntington  Beach.  California,  and  it 
proposes  to  sell  four  of  the.se  services 
subiec't  to  rates,  terms  and  conditions  to 
be  negotiated  with  the  buyer  Rate 
Schedule  .No,  2  (.Ancillary  Services) 
provides  for  the  sale  of  regulation, 
spinning  reserve,  non-spinning  reserve 
and  replacement  reserve  at  prices 
arranged  in  the  market. 

Comment  date  Mav  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

59.  Dayton  Power  and  Light  Company 

[Docket  No.  ER98-2846-000! 

Take  notice  that  on  April  30.  1998, 
Davton  Power  k  Light  Company 
tendered  for  filing  a  summary  of  1st 
quarter  market  based  sales. 


Comment  date:  May  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

60.  PacifiCorp 

(Docket  No  ER97-284--OOOi 

Take  notice  that  on  April  29.  1998, 
PacifiCorp  tendered  for  filing  in 
accordance  the  Commission's  June  26, 
1997,  Order  Docket  No  ER97-2801- 
000,  a  Report  showing  PacifiCorp's 
transactions  under  PacifiCorp's  FERC 
Electric  Tariff,  Original  Volume  No.  12 
for  the  quarter  ending  on  March  31, 
19t)8 

(Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utilitv  Commission  of  Oregon. 

Comment'date  Mav  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

61.  .\lliant  Service.  Inc. 

[Docket  No  ER98-2848-0001 

Take  notice  that  on  May  1.  1998, 
.Alliant  Services.  Inc  .  tendered  for  filing 
an  executed  Service  Agreement  for 

Network  integration  Transmissio;; 
Service  and  an  executed  Network 
Operating  .Agreement.  establish;.ng 
Wisconsin  Public  Power  Inc  ,  as  a 
Network  Customer  under  the  terms  of 
the  .Alliant  Services.  Inc    transmission 
tariff 

AlUant  Services.  Inc  ,  requests  an 
effective  date  of  lune  1,  1997.  for  the 
service  provided  to  loads  im::ated  on  its 
transmission  svstem  and  an  effective 
date  of  May  1.  1998.  for  loads  not 
physically  interconnection  to  the 
transmission  providers  svstem   .*.!!iar.! 
Services,  Inc  ,  accordingh  .  »-eeK^  wai.er 
of  the  Commission  s  notice 
requirements,  ,A  copv  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin 

Comment  date  May  21    1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

62.  Public  Service  Electric  &  Gas 
(Company 

[Docket  No.  ER9ft-2850-000| 

Take  notice  that  on  .April  29.  1998. 
Public  Service  Electric  &  Gas  Company 
tendered  for  filing  copies  of  the 
Transaction  Summary  of  its  activity  for 
the  first  quarter  of  1998.  under  its 
Market  Based  Rate  Tariff.  Onginal 
Volume  No  6, 

Comment  da/e  Mav  21,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

63.  Nor  Am  Energy  Services.  Inc. 

[Docket  No.  ER98-2853-000I 

Take  notice  that  on  .April  29,  1998, 
Nor  Am  Energy  Services,  inc.,  tendered 


for  filing  its  quarterly  report  for  short- 
term  transactions  under  market  based 
rates  sales  tariffs  of  Alta  Power 
Generation,  L.L.C. 

Comment  date:  May  21, 1998,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice 

64.  Northeast  I  tiiities  Service  Company 

(Docket  No.  ER98-2855-000J 

Take  notice  that  on  April  30,  1998, 
Northeast  Utilities  Service  Company 
tendered  for  filing  its  summary  report  of 
transactions  during  the  calendar  quarter 
ending  March  31,  1998. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

65.  Union  Electric  Company 

(Docket  No.  ER98-285ft-O00) 

Take  notice  that  on  April  30,  1998, 
Union  Electric  Company  tendered  for 
filing  its  quarterly  report  detailing  sale 
transactions  undertaken  for  the  qujuner 
January  1, 1998  through  March  31,  1998. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

66  Tampa  Electric  Company 

(Docket  No  ER98-2858-oi>o; 

Take  notice  that  on  May  1.  1998, 
Tampa  Electric  Company  (Tamp>a 
Electric),  tendered  for  filing  a  letter 
agreement  that  amends  an  existing  letter 
of  commitment  providing  for  the  sale  of 
capacity  and  energy  to  the  Florida 
Municipal  Power  Agency  (FMPA). 

Tampa  Electric  proposes  that  the 
letter  agreement  be  made  effective  on 
May  2,  1998,  and  therefore  requests 
waiver  of  the  Conunission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  FMPA  and  the  Florida  Fhiblic  Service 
Commission. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

67.  Orange  and  Rockland  L  Ulities.  inc. 


[Docke- 


t:R98-286CM)00i 


Take  notice  that  on  May  1.  1998, 
Orange  and  Rockland  Utilities,  Inc. 
(OAR),  tendered  for  filing  its  Summary 
Report  of  O&R  transactions  during  the 
calendar  quartar  ending  December  31. 
1997,  pursuant  to  the  market  based  rate 
power  service  tariff,  made  effective  by 
the  Commission  on  March  27.  1997  in 
Docket  No.  ER97-1 400-000. 

Comment  date:  May  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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68.  1  ucson  tlectnc  Power  Company 

IDricket  Nil  EK98-286l-tKX)| 

Take  notice  that  on  April  30.  1998. 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  Tiling  a 
Transaction  Report  regarding  power 
purchases  and  sales  under  its  Market- 
Based  Power  Sales  Tariff  for  Affiliate 
Sales  for  quarter  ended  March  31.  1998. 

Comment  date  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

69.  Public  Service  Company  of  New 
Mexico 

IDockets  No  ER98-2862-0O0I 

Take  notice  that  on  May  1.  1998. 
Public  Service  Company  of  New  Mexico 
(PNM).  submitted  for  filing  revisions 
and  additions  to  its  Open  Access 
Transmission  Tariff  (Tariff).  The  Tariff 
amendments  refiect  editorial  changes,  as 
well  as  inclusion  of  certain  industry 
standard  definitions.  Pro  forma  System 
Impaci  Study  and  Facility  Addition 
Study  agreements  have  been  added  to 
the  Tariff  as  well  as  a  Form  of  agreement 
for  Short-Term  Firm  Point-to-Point 
Transmission  Service. 

Comment  date  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

70.  Wisconsin  Public  Service 
Coq>oration 

(Docket  No  ER9&-2863-OOOI 

Take  notice  that  on  May  1.  1998. 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  Wisconsin  Public  Power 
Inc..  under  its  Market-Based  Rate  Tariff, 
FERC  Original  Volume  No   10. 

Comment  date  May  21.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

71.  New  England  Pomi  ;  r  >til 

Docket  No  ER9«-2864-O00| 

Take  notice  that  on  May  1.  1998,  the 
New  England  Power  Pool  Executive 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL).  Agreement 
dated  September  1,  1971,  as  amended, 
signed  by  FPL  Energy.  Inc..  (FPL).  The 
NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2 

The  Executive  Committee  states  that 
the  Commissions  acceptance  of  FPL's 
signature  page  would  permit  NEPOOL 
to  expand  its  membership  to  include 
FPL.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  FPL  a  member  in 
NEPOOL.  NEPOOL  requests  an  effective 
date  of  July  1,  1998,  for  commencement 
of  participation  in  NEPOOL  by  FPL. 


Comment  date  May  21.  1998.  in 
accordance  with  Standaitl  Paragraph  E 
at  the  end  of  this  notice. 

72.  Long  Island  Lighting  Comp^nv 

[Docket  No.  ER 98- 2 866-000 1 

Take  notice  that  on  May  1.  1998.  Long 
Island  Lighting  Company  (ULCO).  filed 
an  Electric  Power  Service  Agreement 
between  LILCO  and  NGE  Generation. 
Inc..  entered  into  on  April  4.  1998. 

The  Electric  Power  Service  Agreement 
listed  above  was  entered  into  under 
ULCO's  Power  Sales  Umbrella  Tariff  as 
refiected  in  LILCO's  amended  filing  on 
February  6.  1998  with  the  Commission 
in  Docket  No.  OA98-5-000.  The 
February  6.  1998.  filing  essentially 
brings  LILCO's  Power  Sales  Umbrella 
Tariff  in  compliance  with  the 
unbundling  requirements  of  the 
Commission's  Order  No  888 

LILCO  requests  waiver  of  the 
Commission's  si>rty  (60)  day  notice 
requirements  and  an  effective  date  of 
April  4.  1998.  for  the  Electric  Power 
Service  Agreement  listed  above  because 
in  accordance  with  the  policy 
announced  in  Prior  Notice  and  Filing 
Requirements  Under  Part  11  of  the 
Federal  Power  Act.  64  FERC  1  61 .139, 
clarified  and  reh  'g  granted  in  part  and 
denied  in  part.  65  FERC  1  61.081 
(1993).  service  will  be  provided  under 
an  umbrella  tariff  and  the  Electric  Power 
Service  Agreement  is  being  filed  either 
prior  to  or  within  thirty  (30)  days  of  the 
commencement  of  service.  LILCO  has 
served  copies  of  this  filing  on  the 
customer  which  is  a  party  to  the  Electric 
Power  Service  Agreement  and  on  the 
New  York  State  Public  Service 
Commission 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  f"-^  "'^  'his  notice 

73  Souihwfsteni  ElectriL  Power 

Comp.ms 

(Docket  No.  ER98-2871-000I 

Take  notice  that  on  May  1.  1998. 
Southwestern  Electric  Power  Comjwny 
(SWEPCO).  submitted  for  filing 
information  on  the  collection  in  formula 
rates  of  post-employment  benefits  other 
than  pensions  as  directed  by  the 
Statement  of  Financial  Accounting 
Standard  No.  106  (SFAS  106).  issued  by 
the  Financial  Accounting  Standards 
Board  and  the  collection  in  formula 
rates  of  other  post-employment  benefits 
as  directed  by  SFAS  112. 

SWEPCO  has  served  copies  of  the 
filing  on  all  of  its  formulaj-ate 
customers,  the  Arkansas  Public  Service 
Commission,  the  Louisiana  Public 
Service  Commission  and  the  Public 
Utility  Commission  of  Texas. 


Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

74.  Idaho  Power  Company 

IDocket  Nu  LK=»tt-^6r:>-000) 

Take  notice  that  on  April  30.  1998. 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  amended 
filing  with  regard  to  its  Restated 
Agreement  for  the  Sale  and  Purchase  of 
Firm  Capacity  and  Energy  with  Truckee- 
Donner  Public  Utility  District. 

Comment  date:  May  20.  1998,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

75.  Ormond  Beach  Power  Generation, 
L.L.C 

IDocket  No.  ER98-2«"h-(KV)1 

Take  notice  that  -;.  -Ma\  i    1998. 
Ormond  Beach  Poucr  (r+rieration 
L.L.C..  tender^ri  '■:<:  Wiint,  -.larsuant  to 
Rule  205.  1H(  FK  vn',  jn^<   .i  [M-tition  !ui 
waivers  ari.;  ;):<i:-,ii,e!  dpprdvals  under 
various  re>{u:a!ii):is  if  th»'  (.oriimission 
and  for  an  ordf-r  d<  i  t-ptink;  \\s  FERC 

Electric  Ra^^^  Si  rieduif'  \n     1 

authorizing  i.  Jmin-id  Ht^at  n  to  make 
sales  at  market-based  rates  Ormond 
Beach  has  requested  waiver  of  the 
Commission's  Regulations  to  permit  an 
effective  date  immediately  upon  this 
filing. 

Ormond  Beach  Power  Generation 
LLC.  intends  to  sell  ele<.tri(.  power  at 
wholesale  In  transaciions  where 
Ormond  Beach  Power  Cf  neration 
L.L.C.  sells  electric  energy  it  proposes 
to  make  such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party  Rate  Schedule  No. 
1  provides  for  the  sale  of  energy  and 
capacity  at  agreed  prices. 

Comment  date:  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

76.  Ohio  hdison  Gompanv  and 
Pennsylvania  Power  Company 

(Docket  .\o  fc;Ky»-JH«J  'Kxi 

Take  ootice  that  on  .Ma>  l    1998,  Ohio 
Edison  Company  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  Service  Agreements  with 
Cargill-Alliant  L.L.C,  and  Cinergy 
Capital  *  Trading,  Inc.,  under  Ohio 
Edison's  Power  Sales  Tariff  This  filing 
is  made  pursuant  to  Section  205  of  the 
Federal  Power  Act 

Comment  dafe.  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

77.  A£S  Alamitos.  L.L.C. 

(Docket  No.  ER9ft-2883-000| 

Take  notice  that  on  May  1.  1998.  AES 
Alamitos.  L.L.C.  tendered  for  filing 
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pursuant  to  Rule  205,  18  CFR  285.205, 
a  petition  for  blanket  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  2  (Ancillary 
Services),  to  be  effective  on  the  date  that 
AES  Alamitos,  L.L.C,  acquires  a 
generating  facility. 

AES  Alamitos.  L.L.C.  intends  to  sell 
ancillary  services  at  wholesale  from  an 
electric  plant  in  .■\lamitos,  California, 
and  it  proposes  to  sell  four  of  these 
services  subject  to  rates,  terms  and 
conditions  to  be  negotiated  with  the 
buyer.  Rate  Schedule  No  2  {.Ancillary 
Services)  provides  for  the  sale  of 
regulation,  spinning  re.serve.  non- 
spinning  reserve,  and  replacement 
reserve  at  prices  arranged  in  the  market. 

Comment  date:  May  21,  1998,  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  this  notice 

78.  California  Independent  System 
Operator  Corporation 

[Docket  Nos  EK98- 2 894-0001 

Take  notice  that  on  May  1.  1998,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
fully-executed  Scheduling  Coordinator 
Agreement,  dated  March  27,  1998, 
between  the  California  Department  of 
Water  Resources  and  the  ISO  for 
acceptance  by  the  Commission 

The  ISO  states  that  the  enclosed 
Scheduling  Coordinator  .Agreement 
replaces  the  contract  that  the  ISO  filed 
unilaterally  in  this  proceeding  on  March 
9,  1998.  This  filing  has  been  served  on 
all  parties  listed  on  the  official  service 
list  in  the  above-referenced  docket. 

Comment  date  May  21.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

79.  California  Independent  System 
Operator  Corporation 

IDocket  No.  ER98-:9U0-OtX), 

Take  notice  that  on  April  28,  1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  fully-executed  .Meter  Service 
Agreement  for  ISO  Metered  Entities, 
dated  April  8.  1998.  between  the 
California  Department  of  Water 
Resources  and  the  ISO  for  acceptance  by 
the  Commission 

The  ISO  states  that  the  enclosed  Meter 
Service  .Agreement  replaces  the  contract 
that  the  ISO  filed  unilaterally  in  this 
proceeding  on  .March  6,  1998  This 
filing  has  been  served  on  ail  parties 
listed  on  the  official  service  list  in  the 
above- referenced  docket 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


80.  California  Independent  System 
Operator  Corporation 

IDocket  Nos.  ER98-2901-OO01 

Take  notice  that  on  Mav  1,  1998,  the 
California  Independent  Svstem  Operator 
Corporation  (ISO),  tendered  for  filing  a 
fully-executed  Meter  Service  Agreement 
for  Scheduling  Coordinators,  dated 
April  8,  1998.  between  the  California 
Department  of  Water  Resources  and  the 
ISO  for  acceptance  by  the  Commission. 

The  ISO  states  that  the  enclosed  Meter 
Service  .^igreement  replaces  the  contract 
that  the  ISO  filed  unilaterally  in  this 
proceeding  on  March  9,  1998.  This 
filing  has  been  serv  ed  on  all  parties 
listed  on  the  official  service  list  in  the 
above-referenced  docket. 

Comment  date:  May  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

81.  Alliant  Services.  Inc.  Interstate 
Power  Company,  Wisconsin  Power  & 
Light  Co..  lES  Utilities  Inc. 

IDocket  No  O.A98-12-0001 

Take  notice  that  on  .April  29,  1998, 
Alliant  Services.  Inc..  on  behalf  of  lES 
Utilities  Inc.,  Interstate  Power  Company, 
Wisconsin  Power  &  Light  Company  and 
South  Beloit  Water,  Gas  &  Electric 
Company,  submitted  for  filing 
Standards  of  Conduct  in  compliance 
with  the  Commission's  Order  Nos.  889 
and  889-^  and  the  Commission's 
regulations  at  18  CFR  37.4. 

The  Public  Service  Commission  of 
Wisconsin,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
Minnesota  Public  Service  Commission 
have  been  served  a  copy  of  the 
Standards  of  Conduct. 

Comment  date:  May  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

82  Rochester  Gas  and  Electric 
Corporation 

IDocket  No.  ER98-2 865-000] 

Take  notice  that  on  Mav  1,  1998 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  .Agreement 
between  RG&E  and  the  New  York  Power 
Authority  (Customer)  This  Service 
.Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9,  1996 
m  Docket  No  OA96-14 1-000 
RG&E  requests  waiver  of  the 
Commissions  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
April  1,  1998,  for  the  New  "tork  Power 
Authority  Service  .Agreement   RG&E  has 
served  copies  of  the  filing  on  the  New 
York  State  Public  Service  Commission 
and  on  the  Customer. 


Comment  date:  May  21.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

83  Central  Wavnr-  FrifPtv  Recovery 
Limited  Fartner^hij' 

[Docket  No  QF95-220-002 

Take  notice  that  on  April  21, 1998. 
Central  Wayne  Energy  Recovery  Limited 
Partnership,  (Applicant),  c/o  CE  Wl&yne 
I,  Inc.,  250  W.  Pratt  Street.  23  Floor. 
Baltimore.  MD  21201-2423,  filed  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  small 
power  production  facility  is  located  at 
the  Central  Wayne  County  Sanitation 
Authority's  existing  municipal  solid 
waste  incineration  facility  in  Dearborn 
Heights,  Michigan.  A  notice  of  self- 
certification  was  filed  on  April  1.  1998. 
The  Commission  previously  certified 
the  facility  in  Central  Wayne  Energy 
Recovery  Limited  Partnership.  70  FERC 
162,175  (1995).  The  instant  application 
for  recertification  is  to  refiect  certain 
changes  in  the  upstream  owTiership  of 
the  facility  to  bring  the  facility  into 
compliance  with  the  owTiership 
requirements  for  qualifying  small  power 
production  facilities  prior  to  the 
facility's  commencement  of  service. 

Comment  date:  June  1, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  vdth  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P  Boenjers, 
Acting  Secretary. 
[FR  Dor  QR-l  2919  Filed  5-14-98;  8:45  ami 

BIUJNG  COOf  «71T-01-P 


27078 


K.-ijM.t    Vol.  63.  No.  94 /Friday. 


DhPAfJ  'Mt  S 


t NFRGY 


Federal  Energy  Regulatory 
Commtsston 

[Docket  No  ERM-65»-004.  et  si.] 

Pacific  Gas  .i     !  f  -otrlc  Corri>.r  y    at 
al  Electric  Rate  jr.J  Corporattj 
Regulation  Filings 

May  8.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  CommisaioD: 

1.  Paciik  Gai  and  Electric  Company 

(Docket  Nfo  ER9a-55»-0O4l 

Take  notice  that  on  April  30.  1998. 
Pacific  Cas  and  Electric  Company 
(PCAE)  tendered  for  Tiling  a  compliance 
filing  in  response  to  the  March  31.  1998. 
Order  Clarifying  Pnor  Order  and 
Granting  And  Denying  Requests  for 
Rehearing,  and  also  tendered  for  filing 
a  motion  for  clanfication  for  future  rate 
changes  for  NCPA. 

This  filing  is  part  of  the 
comprehensive  restructuring  proposal 
for  the  California  electric  power 
industry  that  is  being  filed  with  the 
Commission 

Copies  of  this  filing  have  been  served 
upon  the  parties  on  the  service  list  and 
the  California  Public  Utilities 
Commission. 

Comment  date  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 


\s> 


Inc. 


jUocket  No.  KK9»-21S7-'001| 

Take  notice  that  on  May  1.  1998. 
Western  Resources.  Inc..  aciing  on 
behalf  of  itself  and  Kansas  Cas  and 
Electric  Company  (collectively.  Western 
Resources),  tendered  for  filing  its 
Compliance  Filing  in  the  above- 
referenced  docket 

Comment  date  May  21.  1998.  in 
accordance  with  Standard  Paragraph  E 

at  ihf  "•"'  -f  this  notice 

3.  Guudiun  Falls  Hydroelectric 
(Docket  No  ER98-2653-000I 

Take  notice  that  on  April  22.  1998, 
Goodrich  Falls  Hydroelectric  made  a 
conditional  tariff  filing  in  compliance 
with  the  Commission's  order  of 
February  11.  1998  in  Connecticut  Valley 
Electric  Company,  Inc  v.  Wheelabrator 
Claremont  Company,  LP.,  et  al.,  Docket 
Nos.  EL94-1 0-000.  et  al ,  82  FERC 
161.116(1998). 

Comment  date:  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 


4.  hranklin  Falls  H\  .)ni*'lf(  trir 
Corporatiuii 

(Docket  No  ER98-2654-000I 

Take  notice  that  on  April  22.  1998. 
Franklin  Falls  Hydroelectric 
Corporation  made  a  conditional  tariff 
filing  in  compliance  with  the 
Commission's  order  of  February  11, 
1998  in  Connecticut  Valley  Electric 
Company,  Inc.  v.  Wheelabrator 
Claremont.  LP.,  et  al..  Docket  Noa. 
EL94-10-000,  et  al..  82  FERC 
161,116(1998). 

Comment  date  May  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  f»nd  of  this  notice 

5.  VNt'slciii  kcstjuii  es    iiii 
(Docket  No.  ER9S-290«-000| 

Take  notice  that  on  May  5.  1998. 
Western  Resources.  Inc.  (Western 
Resources),  tendered  for  filing  a  long- 
term  firm  transmission  agreement 
between  Western  Resources  and 
Western  Resources  Generation  Services. 
Western  Resources  states  that  the 
purpoee  of  the  agreement  is  to  permit 
non-discriminatorv   t     ►■•-^  ?o  the 
transmission  facilitit^b  j.v.ied  or 
Controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tanff  on  file 
with  the  Commission  The  agreement  is 
proposed  to  become  effective  May  1 . 
1998 

rx)pies  of  the  filing  were  served  upon 
Western  Resources  Generation  Services 
and  the  Kansas  Corporation 
Commission 

Comment  date  May  26.  1998.  in 
accordance  with  Standard  Paragraph  E 

•.  Liilerjj)  J>«rvit.es.  Inc. 
(Docket  No  ER 98-29 10-000) 

Take  notice  that  on  May  5.  1998. 
Entergy  Services.  Inc.  (Entergy 
Services),  as  agent  for  Entergy  Arkansas. 
Inc..  Entergy  Gulf  States,  Inc.,  Entergy 
Louisiana.  Inc.,  Entergy  Mississippi. 
Inc.,  and  Entergy  New  Orleans,  Inc. 
(collectively,  the  Entergy  Operating 
Companies),  tendered  for  filing  its  1998 
annual  rate  redetermination  update 
(Update)  in  accordance  with  the  Open 
Access  Transmission  Tanff  filed  in 
compliance  with  FERC  Order  No  888  in 
Docket  No  OA96-1 58-000  Entergy 
Services  states  that  the  Update 
redetermines  the  formula  rate  in 
accordance  with  the  annual  rate 
redetermination  provisions  of  Appendix 
1  to  Attachment  H  and  Appendix  A  to 
Schedule  7. 

Comment  date:  May  26.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Boston  Edison  Company 

(Docket  No  £598-28-000) 

Take  notice  that  on  April  28.  1998. 
Boston  Edison  Company  submitted  an 
application,  under  Section  204  of  the 
Federal  Power  .^ct.  for  aulhonzalion  to 
issue  short-term  debt  in  an  aggregate 
principal  amount  not  to  exceed  $350 
million,  during  the  period  of  two  years, 
with  an  effective  date  of  January  1, 
1999. 

Comment  date:  June  5.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notic  f 

8.  Consumers  Energy  (x>mpany 

(Docket  No   ES98-31-00C) 

Take  notice  that  on  Mav  1    1998. 
Consumers  Energy  Company  filed  an 
application,  under  Section  204  nf  the 
Federal  Power  Act.  seeking 
authorization  to  issue  secured  and  or 
unsecured  lonpfetm  secunties.  from 
time  to  time,  in  an  aggregate  principal 
amount  of  not  morf  than  $2  1  billion 
outstanding  at  anv  one  time,  during  the 
period  of  July  1,  I^mh  througti  June  30. 
2000.  with  final  maturities  no  later  than 
30  years  from  the  date  of  issue 
Consumers  also  request  a  waiver  of  'tu' 
Commission's  <  ompetitive  bid 
negotiated  plac  ement  rMquirenients  fnr 
certain  ^tn  un'ies  \u  t*  issued  pursuant 
to  authonzatiu.'i  requested  in  this 
docket 

Comment  d::^'  ]\,:,t'  Mi   1998.  m 
accordance  witli  Stainiard  ParaKraph  E 
at  the  end  of  this  notu  e 

Standard  Parai;raph  « 

E.  Any  fHTson  (lesinng  \{>  t>e  hearo  or 
t(    :  r^itf.s-  .^1,;!  fuiri)?  shou.ci  file  a 
niutioii  lij  .;.!pr\fne  or  protest  with  tfie 
Federal  Enerxv  Rej^ulaton,-  Commission, 
888  First  Street,  N  E    Washington.  U  C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection 
David  P   Bt)en{ers, 
Actjng  Secretary. 

IFR  Dor  Qn-i?q-n  Filfid  5-14-98;  8:45  ami 
9:1  ^  INC,  c<::>ot  67i'-0'-p 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-1 240-002,  et  al.) 

PacitiCorp,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

May  n.  1998, 

"fake  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1   PacifiCorp 

(Docket  No.  ER95-1 240-002) 

Take  notice  that  on  Mav  fi.  1998, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  the  Commission  s 
Order  in  Docket  .No  ER95-1 240-000, 
dated  April  21.  1998,  Revised  Sheet 
Nos.  126  through  129  of  PacifiCorp's 
FERC  Electric  Tariff,  First  Revised 
Volume  No,  11.  This  filing  revises  the 
rate  for  positive  imbalances  under 
Schedule  4.  Enerev  Imbalance  Service 

Copies  of  this  filing  were  supplied  to 
the  Colorado  Public  I'tilities 
Commission,  the  Wyoming  Public 
Service  Commission,  the  Arizona 
Corporation  Commission,  the  California 
Public  UtUities  Commission,  the 
Montana  Public  Service  Commission, 
the  Public  Utility  Commission  of 
Oregon,  and  the  Washington  Utilities 
and  Transportation  Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Transmission 
Function's  Bulletin  Board  System 
through  a  personal  computer  by  calling 
(503)  813-5758  (9600  baud.  8  bits,  no 
parity.  1  stop  bit). 

Comment  date:  May  26,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sithe  New  England  Holdings  LLC 

[DocKet  So.  EKytt-144J-001i 

Take  notice  that  on  May  5,  1998,  Sithe 
New  England  Holdings  LLC,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  forms  of  service 
agreements,  on  behalf  of  Sithe  Mystic 
LLC.  Sithe  Edgar  LLC,  Sithe  New  Boston 
LLC,  Sithe  Framingham  LLC.  Sithe  West 
Medway  LLC  and  Sithe  Wyman  LLC 
(Project  LLCs).  The  forms  of  service 
agreements  are  being  filed  in 
compliance  with  the  Commission's 
order  issued  April  20.  1998  in  the 
referenced  docket. 

Comment  date:  May  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  Virginia  Electric  and  Power 
Company 

(Docket  No,  ER98-2 134-000) 

Take  notice  that  on  May  4,  1998, 
Virginia  Electric  and  Power  Company 


(Virginia  Power)  tendered  for  filing  an 
executed  version  of  the  Service 
.^igreement  for  Non-Fii-m  Pomt-to-Point 
Transmission  Service  with  Cargill- 
Alliant.  LLC  (formerly  Cargill  Energy 
Division)  which  it  had  filed  in 
unexecuted  form  on  March  10.  1998. 

Comment  date:  May  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4  PECO  Energy  Company 

[Docket  No,  ER9&-25 55-000] 

Take  notice  that  on  Mav  6.  1998. 
PECO  Energy  Company  (PECO)  filed 
under  Section  205  of  the  Federal  Power 
Act,  an  .'\mendment  to  its  original  filing 
on  April  16,  1998,  of  an  Agreement 
dated  February  27,  1998,  with  Citizens 
Power  Sales  {CP  SALES)  under  PECO's 
FERC  Electric  Tanff  Original  Volume 
No   1.  PECO  requests  an  effective  date 
of  .-Kpril  1,  1998,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CP  SALES  and  to 
the  Pennsvlvania  Public  Utility 
Commission. 

Comment  date  May  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5,  Idaho  Power  Company 

[Docket  No,  ER98-^911-O00| 

Take  notice  that  on  May  6.  1998, 
Idaho  Power  Company  (EPC)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company  s  FERC  Electric  Tariff  No.  6, 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  Utah 
Municipal  Power  Agency,  Snohomish 
County  PUD  No.  1 ,  Eugene  Water  & 
Electric  Board.  LG&E  Energy  Marketing. 
Inc..  City  of  Colton,  Power  Company  of 
America,  Grays  Harbor  County  PUD  No. 
1,  Avista  Energv.  Inc..  Pacific  Northwest 
Generating  Cooperative,  and  Tri-State 
feneration  &  Transmission  Assn.,  Inc. 

Comment  date:  May  26.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PP&L,  Inc. 

[Docket  No.  ER98-291 3-0001 

Take  notice  that  on  May  6,  1998, 
PP&L,  Inc,  {foimerlv  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
April  24,  1998  with  American 
Municipal  Power — Ohio  (AMP)  under 
PP&L's  FERC  Electric  Tariff.  Original 
Volume  No.  5  The  Service  Agreement 
adds  .^..MP  as  an  eligible  customer  under 
the  Tariff. 

PP&L  requests  an  effective  date  of 
Mav  6,  1998  for  the  Service  Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  .^MP  and  to  the 


Peimsylvania  Public  Utility 
Commission. 

Comment  date:  May  26.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER98-2914-000I 

Take  notice  that  on  May  6.  1998, 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  Commonwealth  Edison 
Co.  under  its  Market-Based  Rate  Tariff. 

Comment  date:  May  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  Wisconsin  Public  Service 

Coq>oration 

[Docket  No.  ER98-291 5-000! 

Take  notice  that  on  May  6.  1998. 
Wisconsin  Public  Service  Corf>oration 
tendered  for  filing  an  executed  service 
agreement  with  Otter  Tail  Power  ^ 
Company  imder  its  Market -Based  Rate 
Tariff 

Comment  date:  May  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9  Kandiyohi  Cooperative  Electric 

Power  .\ssociation 

(Docket  No.  ER98-291&-0001 

Take  notice  that  on  May  6.  1998, 
Kandiyohi  Cooperative  Electric  Power 
Association  (Kandiyohi  Cooperative) 
submitted  for  filing  an  Electric  Service 
Agreement  between  Kandiyohi 
Coopjerative  and  City  of  Kandiyohi, 
pursuant  to  section  205  of  the  Federal 
Power  Act.  and  §  35.12  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
18  CFR  35.12.  Kandiyohi  Cooperative's 
filing  is  available  for  public  inspection 
at  its  offices  in  Willmar,  Minnesota. 

Kandiyohi  Cooperative  requests  that 
the  Commission  accept  the  Electric 
Service  Agreement  with  an  effective 
date  of  May  21.  1998. 

Comment  date:  May  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER98-291 7-0001 

Take  notice  that  on  May  6.  1998,  the 
American  Electric  Power  Service 
Corporation  (AEPSC).  tendered  for  filing 
executed  ser\'ice  agreements  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Comp)anies  (Power  Sales 
Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997.  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
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Tariff  Original  Volume  No.  5  AEPCS 
respectfully  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  April  15.  1998. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana. 
Kentucky,  Michigan.  Ohio.  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  May  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

ll.Energy  PM.  Inc. 

IDocket  No.  ER98-291 8-0001 

Take  notice  that  on  May  6.  1998. 
pursuant  to  Rules  205  and  207  of  the 
Rules  of  Practice  and  Procedure  of  the 
Federal  Energy  Regulatory  Commission 
(Commission).  18  CFR  385.205  and  18 
CFR  385.207,  Energy  PM.  Inc.  (Energy 
PM)  filed  a  petition  for  waivers,  blanket 
approvals  and  an  order  approving  its 
Rate  Schedule  No.  1.  to  ba  effective 
within  sixty  (60)  days  of  the  date  of 
filing  or  on  the  date  of  the  Commission's 
Acceptance  Letter,  whichever  is  earlier. 

Energy  PM.  a  subsidiary  of  Indeck 
Energy  Services.  Inc..  intends  to  engage 
in  the  marketing  of  electric  energy  and 
capacity.  In  such  transactions.  Energy 
PM  will  purchase  energy  and  capacity 
from  electric  utilities,  qualified  facilities 
and  independent  power  producers  and 
resell  such  energy  and  capacity  to  other 
purchasers.  The  rates  charged  by  Energy 
PM  will  be  mutually  agreed  upon  by  the 
parties  to  each  particular  transaction. 

Comment  date:  May  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Company 

lE)ocket  No.  EK9ft-2927-000| 

Take  notice  that  on  May  6,  1998, 
Boston  Edison  Company  (Boston 
Edison)  filed  executed  amendments  to 
its  contracts  with  thirteen  municipal 
customers  of  its  Pilgrim  Nuclear  Power 
Station  These  executed  contract 
amendments  are  substitutions  for  the 
thirteen  unexecuted  amendments 
accepted  for  filing  by  letter  order  issued 
February  25,  1998  in  Docket  No.  ER98- 
1389-000.  Except  for  the  execution  of 
the  amendments,  this  filing  makes  no 
changes  to  the  respective  rate  schedules. 
Boston  Edison  requests  that  the 
executed  contracts  be  effective  as  of 
March  13.  1998.  the  date  the 
Commission  allowed  the  unexecuted 
amendments  to  become  effective. 

Comment  date:  May  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER9»-292»-000| 

Take  notice  that  on  May  4.  1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  an 
executed  version  of  the  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Cargill- 
Alliant.  LLC  (formerly  Cargill  Energy 
Division)  which  it  had  filed  in 
unexecuted  form  on  March  10,  1998. 

Comment  date:  May  26,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Illinois  Light  Company 

IDocket  No.  ES9ft-29-000| 

Take  notice  that  on  April  30.  1998. 
Central  Illinois  Light  Company 
(Applicant)  filed  an  application  with  the 
Commission  seeking  authority  pursuant 
to  Section  204  of  the  Federal  Power  Act 
to  issue  from  time  to  time,  during  the 
period  July  1.  1998  through  June  30, 
2000,  short-term  debt  obligations  in  an 
aggregate  principal  amount  not 
exceeding  $100,000,000  outstanding  at 
any  time  with  final  maturities  of  not 
later  than  lune  30.  2001 

Comment  date:  June  8.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  Intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
David  P.  Boergers. 
Acting  Secretary 
|FR  Doc.  98-13003  Filed  5-14-98:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

FecJeral  Energy  Regulatory 
Commission 

Georgia  Power  Company;  Notice  ot 
Availability  o1  Environmental 
Assessment 

MdV  n.  1998. 

A  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  was 
prepared  for  an  application  filed  by 
Georgia  Power  Company,  licensee  for 
the  Sinclair  Hydroelectric  Project.  In  its 
application,  the  licensee  requests 
Commission  approval  to  grant  a  permit 
to  a  private  developer  to  construct  a 
small,  commercial  marina  on  Lake 
Sinclair,  the  project  reservoir.  The 
proposed  marina  would  be  located  near 
the  confluence  of  Sandy  Run  Creek  and 
the  Oconee  River  in  Hancock  County, 
Georgia. 

Based  on  the  environmental  analyses 
presented  in  the  EA.  the  Commission's 
staff  finds  that,  with  the  developer's 
proposed  mitigative  measures,  the 
marina  development  would  not  be  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  may  be  obtained  by 
calling  the  Commission's  public 
reference  room  at  (202)  208-1371. 
David  P.  Boergers. 
Acting  Secretary 
(FR  Doc.  98-12925  Filed  5-14-98;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

FfXleral  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
tor  a  New  License 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Aji  Application  For  a  New  License. 

b.  Pro/ec/ No.  2180. 

c.  Date  fUed:  April  24.  1998. 

d.  Submitted  By:  Tenneco  Packaging, 
parent  company  of  PCA  Hydro.  Inc.. 
current  licensee. 

e.  Name  of  Project:  Grandmother  Falls 
Project. 

f.  Location:  On  the  Wisconsin  River, 
near  the  City  of  Tomahawk,  in  Lincoln 
County,  Wisconsin. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Aci.  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
September  1.  1977. 
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i.  Expiration  datp  of  riirrpnt  licen'^p: 
June  30,  2003 

j.  The  project  consists  of-  (1)  a  34-foot- 
high,  450-foot-iong  concrete  gravity  dam 
comprising  (a)  a  100-foot-long 
nonoverflow  section,  and  (b)  a  236-foot- 
long  gated  section  containing  eight  19- 
foot  by  26-foot  Taintor  gates;  (2)  a  250- 
foot-long  earthen  dike;  (3)  a  758-acre 
reservoir  at  normal  pool  elevation  of 
1.419.3  feet  U.S.GS,.  (4!  an  integral 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
3.000  kW:  (5)  a  5.5-mile-!ong.  44-kV 
transmission  line;  and  (61  appurtenant 
facilities 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Tenneco  Packaging,  \9n90  County 
Road  E.  Tomahawk.  WI  .S44H7,  {7i5l' 
453-2131. 

1.  FEflC  contact;  Tom  Dean  ! 202 i  219- 
2778. 

m.  Pursuant  to  18  CFR  16.9  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  proiect  must  be  filed  by 
lune  30.  2001 
David  P   Boergers, 
Acting  Secretary- 
IFR  Doc.  98-12926  Filed  5-14-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM93-1 1-000] 

Revisions  to  Oil  Pipeline  Regulations 
Pursuant  to  the  Energy  Policy  Act  ot 
1992;  Notice  of  Annual  Change  in  the 
Producer  Price  Index  for  Finished 
Goods,  Minus  One  Percent 

May  11.1998. 

The  Commission's  regulations  include 
a  methodology  for  oil  pipelines  to 
change  their  rates  through  use  of  an 
index  system  that  establishes  ceiling 
levels  for  such  rates.  The  index  system 
as  set  forth  at  18  CFR  342.3  is  based  on 
the  annual  change  in  the  Producer  Price 
index  for  Finished  Goods  (PPI-FG). 
minus  one  percent.  The  regulations 
provide  that  each  year  the  Commission 
will  publish  an  index  reflecting  the  final 
change  in  the  PPI-FG,  minus  one 
percent,  after  the  final  PPI-FG  is  made 
available  by  the  Bureau  of  Labor 
Statistics  in  M&>-  of  each  calendar  yeai. 

The  annual  average  PPI-FG  index 
figure  for  1996  was  131.3  and  the 
annual  average  PPI-FG  index  figure  for 


1997  was  131  8  1  Thus,  the  percent 
change  (expressed  as  a  decimal)  in  the 
annual  average  PPI-FG  from  1996  to 
1997.  minus  one  percent,  is  a  negative 
.006192.2  Oil  pipelines  must  multiply 
their  July  1 ,  1997— June  30,  1998  rate 
ceiling  levels  by  0.993808  to  compute 
their  rate  ceiling  levels  for  the  period 
July  1,  1998.  through  lune  30, 1999,  in 
accordance  with  18  CFR  342.3(d). 

To  obtain  July  1,  1998— June  30.  1999 
ceiling  levels,  pipelines  must  first 
calculate  their  ceiling^evels  for  the 
January  1,  1995— June  30,  1995  index 
period,  by  multiplying  their  December 
31.  1994  rates  by  1.002175.  Pipelines 
must  then  multiply  those  ceiling  levels 
by  0.996415  to  obtain  the  July  1,  1995— 
June  30.  1996  ceiling  levels,  multiply 
the  July  1,  1995— June  30.  1996  ceiling 
levels  by  1.009124  to  obtain  the  July  1. 
1996 — June  30,  1997  ceiling  levels  and 
multiply  the  July  1.  1996-June  30, 1997 
ceiling  levels  by  1.016583  to  obtain  the 
July  1.  1997— June  30,  1998  ceiling 
levels.  Finally,  pipelines  must  multiply 
the  July  1,  1997— June  30,  1998  ceiling 
levels  by  0.993808  to  obtain  the  July  1, 
1998— June  30,  1999  ceiling  levels.  See 
Explorer  Pipeline  Company,  71  FERC  ^ 
61,416  at  n.6  (1995)  for  ai»  explanation 
of  how  ceiling  levels  must  be  calculated. 
David  P.  Boergers. 
Acting  Secretary. 

fPR  D<:>f    93-12930  Filed  5-14-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100138,  FRL-6r74-91 

Geologies  Corporation;  Transfer  of 
Data 

agency:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act.(FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  .^ct  (FFDCA).  Geologies 
Corporation  has  been  awarded  a 
contrad  to  perform  work  for  the  EPA 
Office  of  Enforcement  and  Compliance 
.•\ssurance,  and  will  be  provided  access 


'  The  final  figures  for  the  annual  average  PPI-FG 
is  published  by  the  Bureau  of  Labor  Statistics  in 
mid-May  of  each  year.  This  figure  is  publicly 
available  from  the  Division  of  Industrial  Prices  and 
Prices  Indexes  of  the  Bureau  of  Labor  Statistics,  at 
(202)  606-7705.  and  is  available  in  print  in  August 
in  Table  I  of  the  annual  data  supplement  to  the  BLS 
publication  Producer  Price  Indexes. 

*  [131.»— 131.3)/13:.3=.003808  -  .01-  -  .006192. 


to  certain  information  submitted  to  EPA 
under  FIFRA  and  the  FFDCA.  Some  of 
this  information  may  have  been  claimed 
to  be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Geologies 
Corporation  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 
2.308(i)(2),  and  will  enable  Geologies  to 
fulfill  the  obligations  of  the  contract. 

DATES:  Geologies  Corporation  will  be 
given  access  to  this  information  no 
sooner  than  May  20,  1998. 
FOR  FURTHER  iNFORMA-'SON  CONTACT:  By 
mail:  C.  Jea;.  bad^ut,  i;.:ormation 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW,,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  230.  Crystal  Mall  2.  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5362:  e-mail; 
sadlowe.jean@epamail.epa.gov. 
SUPPLEMENTARv  inpormatiqn:  Under 
Coiiirai :  Ni;  '^h-;l•i-- n'^-i .  Geologies 
Corporation  will  perform  reviews  of 
production  data  for  pesticide  producing 
establishments  and  annual  pesticide 
production  reports  in  support  of 
program  activities,  and  to  provide 
related  technical  support  to  the  Office  of 
Enforcement  and  Compliance  Assurance 
in  the  development  of  alternative 
training  methods  for  the  Section  Seven 
Tracking  System  (SSTS).  Geologies 
Corporation  will  require  read  only 
access  to  the  system  under  the  terms  of 
this  contract.  This  contract  involves  no 
subcontractors. 

The  Office  of  Enforcement  and 
Compliance  Assurance  and  Office  of 
Pesticide  Programs  have  jointly 
determined  that  the  contract  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA,  in 
that  pesticide  chemicals  will  be  the 
subject  of  certain  evaluations  to  be  made 
under  this  contract.  These  evaluations 
may  be  used  in  subsequent  regulatory 
decisions  under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,4,6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
Geologies  Corporation,  prohibits  use  of 
the  infonnation  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
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,iMu  u>  I  iiMue  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition.  C^oioxics  Corporation  is 
required  to  submit  for  HPA  approval  a 
security  plan  under  which  any  CBI  will 
be  secured  und  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  this 
contractor  until  the  above  requirements 
have  been  fully  satisfied  Records  of 
information  provided  to  this  contractor 
will  Ihj  maintained  by  the  Froject 
Officers  for  this  contraci  in  the  EPA 
Office  of  Enforcement  and  Compliance 
Assurance 

All  information  supplied  to  Geologies 
Corporation  by  EPA  for  use  in 
conne<:tion  with  this  contract  will  be 
returned  to  EPA  when  Geologies 
Corporation  has  completed  its  work. 

List  of  Subjects 

Environmental  protection.  Transfer  of 
data. 
Datfld  May  7. 19M. 

Richard  D.  Schmilt, 

Atlinji  Dirvitor.  Information  Bnsourves  and 
Services  Division.  Office  of  Pesticide 
Programs 

IFK  Do«    Hft- 12855  Filed  5-14-9B.  8  45  ami 

BILLMO  COOC  t6»-a0-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL^6491-91 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  27,  1998  Through  May 
01.  1998  pursuant  to  the  Environmental 
Review  Process  (ERF),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(Z)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1998  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-COE-E35084-NC  Rating 
E02.  Randleman  Lake  and  Dam  Project. 
Construction.  Piedmont  Triad  Regional 
Water  Authority  (PTRVVA).  Deep  River. 
Guilford  and  Randolph  Counties.  NC. 

Summary:  EPA  expressed 
environmental  objection  to  the  proposed 
water  supply  reservoir,  because 
hazardous  materials  present  in  the 
groundwater  would  potentially 


contaminate  this  water  with  chlorinated 
solvents  and  the  abandoned  Seaboard 
Chemical  Plant  would  be  situated  in  the 
reservoir  pool  and  buffer  zone.  These 
sites  are  undergoing  remediation  studies 
by  the  North  Carolina  DEHNR.  EPA 
requested  that  the  COE  grant  its  Section 
404  permit  only  on  condition  that 
DEHNR  guarantee  that  the  Lake  would 
be  suitable  for  its  intended  purpose,  ie.. 
water  supply:  and  that  any  on-going 
remediation  studies  be  completed  prior 
to  construction. 

ERP  No.  D-COE-E36176-FL  Rating 
EC2,  C-51  West  End  Flood  Control 
Project.  Implementation  To  Improve  the 
Level  of  Flood  Control.  Central  and 
Southern  Florida  Project.  Palm  Beach 
County,  FL. 

Summary:  EPA  expressed 
environmental  concern  about  the 
efficacy  of  the  proposed  stormwater 
treatment  area,  as  well  as  the  potential 
long-term  environmental  consequences 
of  this  proposal.  EPA  suggested  that 
additional  data  needs  to  be  collected/ 
evaluated  to  determine  the  significance 
of  these  issues. 

ERP  No  D-COE-K36123-CA  Rating 
EC2.  South  Sacramento  County  Streams 
Investigation.  Proposed  to  Increase 
Flood  Protection.  Non-Federal  Sponsor. 
Sacramento  Waste  Water  Treatment 
Plant  and  along  portions  of  Morrison. 
Elder,  Unionhouse  and  Florin  Creeks, 
Sacramento  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  air 
quality  mitigation,  which  may  be 
required  by  the  Corps'  upcoming 
conformity  determination,  reflected  in 
the  draft  EIS.  EPA  urged  the  Corps  to 
finalize  the  project's  conformity  review 
prior  to  completion  of  the  final  EIS.  EPA 
also  expressed  concern  that  the  draft  EIS 
did  not  discuss  potential  cumulative 
impacts  to  the  Morrison  Creek 
watershed,  particularly  impacts 
associated  with  sand  and  gravel  mining 
that  is  subject  to  Corps  regulatory 
jurisdiction  under  the  Clean  Water  Act 
Section  404  EPA  is  concerned  that  the 
draft  EIS  did  not  address  pollution 
prevention  mechanisms  to  the  extent 
recommended  in  guidance  to  Federal 
agencies  by  the  Council  on 
Environmental  Quality. 

ERP  No.  D-FRC-Bo'3006-00  Rating 
E02,  Portland  Natural  Gas  Transmission 
System  (PNCTS)/Maritimes  Phase  I  Joint 
Facilities  Project.  NPDES  Permit.  COE 
Section  10  and  404  Permits.  Dracut. 
MA:  Wells.  ME  and  NH. 

Summary:  EPA  expressed 
environmental  objections  to  the  pipeline 
proposal  from  the  standpoint  of  growth 
inducing  impacts  and  the  absence  of  a 
planning  policy  and  decision-making 
process  (or  guidance)  for  the  evaluation 


of  proposed  tie-ins  to  the  pipeline.  EPA 
requested  additional  information 
concerning  impacts  to  wetlands 
containing  significant  amphibian 
breeding  habitat  and  impacts  of  the 
pipeline  to  existing  and  potential 
wellhead  protection  areas.  EPA  also 
questioned  FERC's  rationale  for 
analyzing  the  Phase  I  Joint  Facilities 
project  independent  of  the  other 
portions  of  a  larger  pipeline  facility 
throughout  New  England. 

Final  EISs 

ERP  No.  F-BLM-G67003-NM.  Little 
Rock  Open-Pit  Mine  Project. 
Construction  and  Operation.  Plan  of 
Operations  Approval,  and  several 
Permits  Issuance.  Grant  County.  NM. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

ERP  No.  F-DOA-G31002-TX.  Bexar- 
Medina- Atascosa  Counties  Water 
Conservation  Plan,  Renovation  and 
Installation.  Funding.  Medina  Lake, 
Bexar,  Medina  and  Atascosa  Counties, 
TX. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

ERP  No.  F-FHW-B59000-RI, 
Newport  Marine  Facilities  Project,  To 
Develop  the  Marine  Mode  of  the 
Intermodal  Gateway  Transportation 
Center.  Selected  siting  in  various 
locations  within  the  City  of  Newport, 
Towns  of  Middletown  and  Portsmouth, 
Funding,  COE  Section  404  Permit  and 
US  Coast  Guard  Permit,  Aquidreck 
Island,  RI. 

Summary:  EPA  had  no  additional 
comments  regarding  the  proposed 
action. 

ERP  No.  F-FRC-B05184-ME.  Lower 
Penobscot  River  Basin  Hydroelectric 
Project.  Application  for  Licensing  for 
three  hydroelectric  project:  Basin  Mills 
(FERC.  NO.  10981).  Stillwater  (FERC. 
No.  2712)  and  Milford  (FERC.  No.  2534). 
Penobscot  County,  ME. 

Summary:  EPA  supported  the  FERC 
staffs  recommendation  not  to  construct 
the  Basin  Mills  dam  and  believes  that 
the  staff  recommendation  is  an 
appropriate  outcome  to  the  NEPA 
process  given  the  serious  direct,  indirect 
and  commutative  environmental 
impacts  associated  with  dam 
construction  and  the  inconsistency  of 
the  proposal  with  the  public  interest 
and  state  and  federal  regulations. 
Additionally.  EPA  agreed  with  FERC 
staff  recommendations  to  implement 
various  mitigation  proposals  for  the 
Veazie.  Orono,  Milford  and  Stillwater 
projects. 

ERP  No.  F-FRC-B05189-ME, 
Kennebec  River  Basin  Hydroelectric 
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Projects.  Chan^es  in  Operations  and 
Minor  Construction,  Licensing  of  1 1 
Hydroelectric  Pro)erts.  (FERC  Project 
Nos.  2671,  2535.  2613.  2556.  2329. 
2557,  2325, 2559, 11433, 2552  and 
2389),  Kennebec.  Somerset  and 
Piscataquis  Counties.  ME 

Summary  EPA  supporteci  the  FERC 
staffs  recommendation  to  retire  the 
Edwards  project  anct  remove  the  dam. 
EP.^  continued  to  disagree,  however, 
with  FERC's  interpretation  of  the 
baseline  condition,  the  approach  to  a 
specific  Clean  Water  Act  Section  401 
issue,  and  the  scope  of  analysis  of  the 
EIS 

ERP  No  F-FRC-B08003-ME.  Granite 
State  Gas  Transmission.  Construction 
and  Operation  of  a  Liquefied  Natural 
Gas  Fac.ilitv,  Permits  and  .Approvals.  In 
the  Town  of  Wells.  York  County.  ME 

Summary:  EPA  had  no  objection  to 
the  proposed  project.  EP.^  did  raise 
concerns  regarding  potentiaLimpacts  to 
wildlife  habitat,  design  of  the 
groundwater  monitoring  program,  and 
the  range  of  alternatives  considered  m 
the  FEIS. 

Dated:  Mav  12,  1998. 
William  D.  Dickerson, 

Director.  .\EP.A  Lomphance  Division,  Uffice 

of  Federal  Activities. 

(FR  D(x   98-1  K)24  Fileti  S-14-98  ft  45  am]  ' 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-5491-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  OR  (202)  564-7153,  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  Mav  04.  1998  Through 
May  08,  1998  Pursuant  to  40  CFR 
1506.9 

EIS  No  980148,  Final  EIS.  USN,  CA, 
Naval  Medical  Center  Oakland. 
Disposal  and  Reuse,  Implementation 
in  the  City  of  Oakland,  Alameda 
County,  CA,  Due:  June  01,  1998. 
Contact:  Gary  Munekawa  (650)  244- 
3022- 
This  EIS  was  inadvertently  omitted  from 
the  05-01-98  Federal  Register  The 
official  30  days  NEPA  review  period 
is  calculated  from  05-01-98. 
EIS  No  980162,  Final  Supplement, 
APH.  Logs,  Lumber  and  Other 
Unmanufactured  Wood  Articles 
Importation.  Improvements  to  the 
existing  system  to  Prohibit 
Introduction  of  Plant  Pests  into  the 
United  States.  Due  June  15,  1998. 


Contact:  lack  Edmundson  (301)  734- 
^8565, 

EIS  No,  980163,  Final  EIS.  USN,  \\ 
Fallon  Naval  .'\ir  Station  (N.^Si  Range 
Training  Complex,  Withdrawal  of 
Federally  Administered  Public  Lands 
for  Range  Safety  and  Training 
Purposes.  Great  Basm,  Cit\  of  Fallon, 
Churchill  County,  NV.  Due:  June  15. 
1998.  Contact:  Sam  Dennis  (650)  244- 
3007, 

EIS  No,  980164   Draft  EIS,  FHW.  WA, 
Cross-Base  Highway  Project,  New 
Roadway  Construction  between  1-5  at 
the  Thorne  Lane  Interchange  and 
\V.\-"  at  176th  Street  South,  Maior 
Investment  Study  (MIS),  COE  Section 
404  Permit.  Pierce  County,  WA.  E>ue: 
lune  29.  1998,  Contact:  Jim  Leonard 
(360) 753-9408. 

EIS  No,  980165,  Final  EIS.  COE,  CA, 
South  Sacramento  County  Streams 
Investigation,  Proposed  to  Increase 
Flood  Protection,  Non-Federal 
Sponsor,  Sacramento  Waste  Water 
Treatment  Plant  and  along  portions  of 
Morrison,  Elder,  Unionhouse  and 
Florin  Creeks.  Sacramento  County, 
CA.  Due:  June  15,  1998,  Contact:  Jane 
Rinck  (916) 557-6715 

EIS  No  980166,  Draft  EIS  NPS,  UT. 
Capitol  Reef  National  Par*.. 
Implementation,  General  Management 
Plan,  Development  Concept  Plan, 
Emerv ,  Garfield   Sevier  and  Wayne 
Counties.  UT,  Due:  July  01.  1998, 
Contact:  Charles  V  Lundy  (435)  425- 
3791 

mSNo,  980167,  Final  EIS,  FHW  WV. 
Merrick  Creek  Connector 
Improvements  Project,  between  US  60 
to  VVV-2  also  a  New  Interchange  at  I- 
64,  Funding  and  COE  Section  404 
Permit,  Ca(:>ell  County,  WW  Due   )une 
19,  1998  Contact,  David  E.  Bendei 
(304)  347-5928. 

EIS  No  980168,  Draft  EIS  FHW,  NM,  I- 
25,'I-40  Interchange  and  Adjacent 
Sections  of  1-25  and  1-40.  Dr,  Martin 
Luther  King,  Jr.  Avenue  to  Comache 
Road  and  Carlise  Boulevard  to  South 
Street,  Reconstruction.  Funding  and 
Right-of-Wav  Acquisition,  Bernalillo 
County,  NM".  Due:  June  29,  1998, 
Contact:  Geg  Rawling  (505)  820-2022. 

EIS  No  980169,  Draft  EIS.  AFS,  WA, 
Plum  Creek  Checkerboard  .^ccess 
Project.  To  Grant  Permanent 
Easements,  Cle  Elum  and  .Nac.nes 
Ranger  Districts,  Wenatchee  N'ation.gl 
Forest.  Kittitas  County,  \S.\.  Due  June 
29,  1998,  Contact   Flovd  Rogaiski 
(509)674-^411 

EIS  No  980170,  Draft  EIS,  USN.  .MD 
\'A.  DE,  Patuxent  River  Complex 
Project.  Increased  Flight  and  Related 
Ground  Operations  in  Test  Area. 
Naval  Air  Warfare  Center  Aircraft 
Division  (NAWC-\Di  Chesapeake  Bay. 


Patiixent  River,  Several  Counties,  MD, 
DE  and  VA,  Due:  June  29. 1998. 
Contact:  Sue  Evans  (888)  276-5201. 

EIS  No.  980171.  Draft  EIS.  COE.  TX. 
Dallas  Floodway  Extension.  Flood 
Damage  Reduction  and 
Environmental  Restoration,  Trinity 
River  Basin,  IDallas  County,  TX,  Due: 
June  29,  1998,  Contact:  Gene  T,  Rice. 
Jr.  (817)978-2110. 

EIS  No.  980172.  Final  Supplement. 
COE.  CA,  Sacramento  River  Bank 
Protection  Project.  Implementation  of 
Streambank  Protection  for  the  Lower 
American  River  between  RM-0  and 
13.7,  Updated  Information,  City  of 
Sacramento,  Sacramento  County.  CA  , 
Due:  June  15.  1998.  Contact:  Matt 
Davis  (916)  557-6708. 

EIS  No.  980173.  Final  EIS.  COE,  CA, 
San  Pedro  Creek  Section  205  Flood 
Control  Project.  Construction.  Flood 
Protection.  COE  Section  10  and  404 
Permits  and  Permits  Approval,  San 
Mateo  County,  CA,  Due:  June  15, 
1998.  Contact:  Scott  Hohnes  (415) 
977-8670. 

EIS  No.  980174.  Final  EIS,  FAA,  MN. 
Dual  Track  Airport  Planning  Process, 
Construction  and  Expansion, 
Minneapolis-St.  Paul  International 
Airport.  Twin  Cities,  Hennepin  and 
Dakota  Counties,  MN.  Due:  June  15, 
1998,  Contact:  Glen  Orcutt  (612)  713- 
4354. 

EIS  No.  980175,  Final  EIS.  FHW,  CA, 
CA-37  Highway  Improvement,  Napa 
River  Bridge  to  the  existing  Freeway 
Section  of  CA-37  that  begins  near 
Diablo  Street,  Funding  and  US  Army 
COE  Section  404  Permit  Issuance, 
Vallejo,  Solano  County.  CA,  Due:  June 
15.  1998.  Contact:  John  R.  Schultz 
(916)498^041, 

EIS  No.  980176,  Draft  EIS.  FHW.  MD, 
US-301  Transportation  Study, 
Improvements  from  US  301  North  of 
US  301/MEV-5  Interchange  at  T.B. 
(Thomas  Brooke)  near  Brandywine  to 
US  50  in  Bowie,  Northern  Corridor 
Tier  I,  Prince  George's  Coimty.  MD, 
Due:  June  30.  1998.  Contact:  Geoi^ 
Frick  (410) 962-4440. 

EIS  No,  980177.  Draft  EIS,  DOE.  NM. 
Los  Alamos  National  Laboratory 
Continued  Operation  Site-Wide, 
Implementation,  Los  Alamos  County, 
NM,  Due:  July  18,  1998,  Contact: 
Corey  Cruz (800) 898-6623. 

Dated:  May  12,  1996. 
William  D.  DickerMm. 

Director.  .MEPA  Compliance  Division.  Office 

of  Federal  Activities. 

'FR  Doc  <)R -1302'' Filed  5-14-98,  8:45  ami 
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FEDERAL  DtPuSn  INbi  ^<AM     L 
f       CORPORATION 

Sunshine  A^:  MeeL.ng 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:01  am.  on  Tuesday.  May  12.  1998. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relatinx  to  the  Corporation's  corporate 
and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Ellen  S.  Seidman  (Director.  Office  of 
Thrift  Supervision),  concurred  in  by 
Acting  Chairman  Andrew  C.  Hove.  Jr.. 
that  Corporation  busines.s  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(c)(6),  (cK8).  (cM9)(A)(il).  (c)(9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2). 
(c)(4),  (cM6).  (c)(8),  (c)(9KA)(ii).  (c)(9KB). 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N.W..  Washington. 
DC. 

Dated  May  12.  1998 
Federal  Deposit  Insurance  Ck>rporation. 
Valerie  |.  B««l. 
As&islar\l  Executive  Secretary 
(FRDoc  4A-13134  Filed  S-13-W.  3:05  praj 
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[FEMA      .0-*  OH] 

G«or  J  I    A,'u»r  iinu»n!  to  Notice  of  a 
Major  OtsasJHf  r>t=».    aration 

AGENCY:  rmtrim  i.tiK^rgency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

ot  a  ma|or  disaster  for  the  State  of 

Georgia.  (FEMA-1209-DR).  dated 

March  11.  1998.  and  related 

determinations. 

EFFECnvt  DATE:  May  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 

Directorate.  Federal  Emergency 


Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  iNFORMATtON:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  11.  1998: 

Gordon  County  for  Public  Assistance  (already 

designated  for  Individual  Assistance) 
Columbia.  Peach,  and  Rockdale  Counties  for 
Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Comxnuniry  Disaster  Loans;  83  538.  Cora 
Brown  Fund  Program.  83  539.  Crisis 
Counseling:  83  540.  Disaster  Legal  Services 
Program.  83  541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83  543.  Individual  and  Family 
Grant  (IFG)  Program;  83  544,  Public 
Assisunce  Grants.  83  545,  Disaster  Housing 
Program;  83.548.  Harard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Exocutive  Associate  Dtrector.  Response  and 
Recovery  Directorate. 

(FR  Doc  98-12972  Filed  5-14-98:  8:45  am) 
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Kentucky    Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-1216-DR).  dated 
April  29.  1998.  and  related 
determinations 

EFFECTIVE  OATf  April  29.  19W!. 
FOR  FUR' HE  a    NFORMATK3N  CONTACT: 

Madge  Dah  ose  and  Recovery 

Directorate.  ;  „J:  ;ai  Emergency 
Management  Agency.  Washington.  DC 
20472    '^    "■  "*r    ''■'■" 
SUPPLEMENT .^.BY  information:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
29.  1998.  the  F*resident  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Conunonwealth  of 
Kentucky,  resulting  from  severe  storms, 
tornadoes,  and  flooding  on  April  16.  1998. 
and  continuing  is  of  sufficient  severity  and 


magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  PL  93-288  as  amended,  ("the  Stafford 
Act")  I.  therefore,  declare  that  such  a  major 
disaster  exists  in  the  Commonwealth  of 
Kentucky 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purp>oses.  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Dirpctor  of 
the  Federal  Emergency  Manaufnipnt 
Agency  under  Executive  Oninr  i .:  14H  1 
hereby  appoint  Dnvid  P  Gner  \\  of  the 
Federa.  Kruf.'-vM;    \  MdnaKement  .Agency 
to  act  as  Itie  i-i^<\t-v-:.  (  inirdiriatinj^ 
Officer  forthi^    ;-i  wirt'O  disaster 

I  do  riHr>'ri\    it^thTiiuiiH  \t\t'  tnllowing 
areas  ot  th-  i    )r!im.>!iv\Mal!»  ,!  Kentucky 
to  have  bt**-!;  .I'l*^  \^'^^  a<n  t^rs^i y  by  this 
declared  major  disaster: 

Adair,  Barren,  Bell.  Casey,  Clay,  Floyd. 

Knott.  Knox.  Metcalfe.  Perry.  Warren,  and 

Whitley  Counties  for  Individual 

Assistance. 
Adair.  Barren.  Clay.  Floyd,  Knott.  Knox. 

Leslie.  Metcalfe.  Owsley.  Perry.  Warren 

and  Whitley  counties  for  Public 

Assistance. 

All  counties  within  the 
Commonwealth  of  Kentucky  are  eligible 
to  apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83  539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Jamet  L.  Witt. 
Director. 

|FR  Doc.  9»-l  ?Q74  Filed  5-14-98:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1215-OR]     . 

Tennessee;  Amendment  No.  5  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Ein«r'n>;en(:\ 
Management  Agency  iFEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-1215-DR),  dated 
April  20,  1998,  and  related 

determinations 

EFFECTIVE  DATE:  Mav  4,  1998. 

FOR  FURTHER  INFORMATION  CONTACT; 

Madge  Dale.  Response  and  Re(  overy 
Directorate,  Federal  Emergem  > 
Management  Agency.  Washington,  DC 
20472,  (2021  646-3260 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Termessee.  is  hereb>  amended  to 
include  the  following  areas  amon"  those 
areas  determined  to  have  been  adverselv 
affected  by  the  catastrophe  declared  a 
major  disaster  bv  the  President  in  nis 
declaration  of  April  20,  1998. 

Gibson  County  for  Individual  Assistance. 
Humphreys  and  Scott  Counties  for  Public 

Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Pro^m;  83.539,  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program,  83.541,  Disaster  L'nemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance.  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83  545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  98-12973  Filed  5-14-98;  8:45  ami 

BILLING  CODE  8718-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  m  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U  SC.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817())(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors, 
interested  persons  may  e.xpress  their 
views  in  wTiting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  1, 
1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jacikso.n.  .Applications  Officer) 
230  South  LaSaile  .Street,  Chicago, 
Illinois  60690-1413: 

1 .  The  First  Motional  Bank  of  Waverly 
Employee  Stock  Ownership  Plan, 
Waverly.  Iowa;  to  retain  11,48  percent  of 
the  voting  shares  of  First  of  Waverly 
Corporation,  Waverly,  Iowa,  and  thereb\ 
indirectly  retain  voting  shares  of  The 
First  National  Bank  of  Waverly, 
Waverly.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  12,  1998. 
Jennifer  J   Johnsion. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  98-13032  Filed  5-14-98;  8:45  ami 

BILLING   CODE    8210-01 -F 


FEDERAL  RESERVE  SYSTEM 

Formations  ot,  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  mav  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  companv  complies  with  the 
standai'ds  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  he  conducted  throughout 
the  United  States 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  8.  1998. 

A.  Federa!  Rpsit^p  Bank  of  Cleveland 
(Paul  Kabou.   .Ka:.^  ;!g  Supervisor)  1455 
East  Sijcth  Street,  Cleveland,  Ohio 
44101-2566: 

1  Premier  Financial  Bancorp,  Inc., 
Georgetov^n,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Boone 
County  Bank,  Inc.,  Madison,  West 
Virginia  (in  organization),  a  de  novo 
bank, 

2.  Premier  Financial  Bancoirp,  Inc., 
Georgetown,  Kentucky:  to  acquire  100 
percent  of  the  voting  shares  of  The  Bank 
of  Philippi.  Inc..  Philippi,  West  Virginia 
fin  organization) ,  a  de  novo  bank. 

B   Federal  Reserve  BrinK    it 
iMinneapolis  (Karen  L.  vjiaiiusirand. 
Vice  President)  90  Hennepin  Avenue. 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

1.  N.A.  Corporation,  Roseville. 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  North  American 
Banking  Company.  Roseville. 
Minnesota,  a  de  novo  bank. 

C  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Sterling  Bancshares,  Inc.,  Houston, 
Texas;  to  acquire  100  jjercent  of  the 
voting  shares  of  Humble  National  Bank. 
Humble,  Texas.  Comments  regarding 
this  application  must  be  received  not 
later  than  June  3.  1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  n.  1998. 
Jennifer  ).  Johnson. 
Depu  ty  Secretary  of  the  Board 
[FR  Doc.  98-12937  Filed  5-14-98:  8:45  ami 

BILUNQ  CODE  U1(M)1-F 


FEDERAL  RESERVE  SYSTEM 

Forrr\ations  ot   Acquisitions  Dv    a^c 
Mergers  ot  BanK  Hoidmg  Co'^iDa'^'ef- 

The  companies  iistea  in  ims  nonce 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  use.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  comp>any. 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
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indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tne  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  [une  11.  1998. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Salisbury  Bancorp.  Inc..  Lakeville, 
Connecticut,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Salisbury  Bank  and 
Trust  Company,  Lakeville,  Cormecticut. 

B.  Federal  Resenre  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  Travelers  Group  Inc..  New  York, 
New  York  (Travelers),  to  become  a  bank 
holdmg  company  by  acquiring  Citicorp, 
New  York.  New  York,  and  thereby 
indirectly  acquiring  Citibank.  N.A..  New 
York.  New  York;  Universal  Bank.  N.A.. 
Columbus.  Georgia;  Citibank  (New  York 
State),  Perinton,  New  York,  Citicorp 
Holdings.  Inc..  New  Castle,  Delaware, 
Citibank  Delaware,  New  Castle, 
Delaware;  Citibank  (Nevada),  N.A..  Las 
Vegas.  Nevada;  and  Gtibank  (South 
Dakota),  N  A.,  Sioux  Falls,  South 
Dakota  Upon  consummation  of  the 
proposed  transaction.  Travelers  would 
be  renamed  Citigroup  Inc..  Travelers 
also  may  form  one  or  more  intermediate 
bank  holding  companies 

In  connection  with  the  proposed 
transaction.  Travelers  also  has  provided 
noUce  to  acquire  all  of  the  nonbank 
subsidiaries  of  Citicorp  and  to  engage, 
directly  or  indirectly  through  the 
nonbank  subsidiaries  of  Travelers  and 
Citicorp,  in  a  variety  of  nonbanking 
activities  that  have  been  previously 
determined  to  be  permissible  for  bank 
holding  companies  These  nonbanking 
activities  and  companies  are  described 
in  the  notice  filed  with  the  Board  They 
include  the  following:  operating  savings 
associations  through  Citibank.  Federal 
Savings  Bank,  San  Francisco,  California, 
and  Travelers  Bank  *  Trust.  FSB., 
Newark,  Delaware,  pursuant  to  § 
225,28(b)(4)(iii)  of  Regulation  Y; 
operating  industrial  loan  companies 


through  Universal  Financial  Corp.,  Salt 
Lake  City.  Utah,  and  Commercial  Credit 
Corporation  (Hawaii),  Honolulu, 
Hawaii,  pursuant  to  S  225.28(b)(4)(i)  of 
Regulation  Y;  and  engaging  in  lending 
activities  through  The  Travelers  Bank 
USA.  Newark.  Delaware,  pursuant  to  § 
225.28(l5)(l)  of  Regulation  Y.  In 
addition.  Travelers  proposes  to  engage, 
directly  or  indirectly  through  any  of  its 
nonbank  subsidiaries,  in  each  of  the 
other  activities  authorized  for  bank 
holding  companies  under  12  CFT? 
225.28(b).  other  than  certain  very 
limited  exceptions,  and  in  all  activities 
that  Citicorp  currently  is  authorized  by 
Board  Order  to  conduct.  Travelers  also 
proposes  to  engage  through  Citicorp 
Securities,  Inc.,  New  York.  New  York. 
Salomon  Brothers  Inc.,  New  York,  New 
York,  Smith  Barney  Inc.,  New  York, 
New  York,  and  The  Robinson- 
Humphrey  Company  LLC,  Atlanta. 
Georgia,  in  a  limited  amount  of 
underwriting  and  dealing  in  all  types  of 
debt  and  equity  securities  (other  than 
ownership  interests  in  open-end 
investment  companies),  in  accordance 
with  previous  Board  decisions  In 
addition.  Travelers  propKSses  to  engage, 
directly  or  indirectly  through  its 
subsidiaries,  in  certain  other  activities 
that  the  Board  previously  has  approved 
by  Order,  including  providing 
administrative  services  to  open-end  and 
closed-end  investment  companies, 
acting  as  a  commodity  pool  operator, 
providing  real  estate  title  abstracting 
services,  providing  credit  card 
authorization  and  lost  or  stolen  credit 
card  reporting  services,  transmitting 
money  for  U.S.  customers  to  third 
parties  located  in  foreign  countries, 
issuing  and  selling  drafts  and  wire 
transfers  payable  in  foreign  currencies, 
and  cashing  US  dollar  payroll  checks 
drawn  on  unaffiliated  banks. 

Travelers  currently  engages  in  and 
controls  companies  that  engage  in 
activities,  or  hold  investments,  that  are 
not  authorized  for  bank  holding 
companies  under  section  4  of  the  BHC 
Act.  These  activities  include  certain 
insurance  underwriting  activities, 
insurance  agency  activities, 
commodities  activities,  investment 
activities,  and  other  activities  more  fulK 
described  in  the  notice.  Travelers 
proposes  to  conform  each  of  these 
activities  and  investments  to  the 
requirements  of  the  BHC  Act,  including 
by  divestiture  or  by  termination  of  such 
activities,  within  two  years  of  becoming 
a  bank  holding  comptany,  or  such  longer 
period  as  the  Board  may  grant,  in 
accordance  with  the  limitations  and 
requirements  of  section  4(a)(2)  of  the 
BHC  Act.  Prior  to  consummation  of  the 


proposed  transaction.  Travelers 
proposes  to  cea.se  sponsoring, 
organizing,  or  distributing  shares  of  any 
open-end  investment  cornpan\ 
Comments  regarding  this  application 
must  be  received  not  later  than  [una  16, 
1998. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  \  ice  President]  41 1 
Locust  Street,  St.  Louis,  Mis.soun  63102- 
2034: 

1   Great  Southern  Bancorp,  Inc.. 
Springfield.  Missouri,  to  become  a  bank 
holding  company  by  acquiring  UK) 
percent  of  the  voting  shares  of  Great 
Southern  Bank,  Springfield,  Missouri 
Great  Southern  Bank  currently  operates 
as  Great  Southern  Bank.  FSB. 

In  connection  with  this  application, 
,^pplu.ant  also  has  applied  to  acquire 
Great  Southern  Capital  Management. 
Inc.,  Springfield.  Missoun,  and  thereby 
engage  in  the  activity  of  providing 
discount  sw  unties  brokerage  services 
and  related  investment  advisory 
services,  pursuant  to  §  225.28(b)(7)(i)  of 
the  Board's  Regulation  Y 

D  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L  Grandstrand, 
Vice  President)  90  Hennepin  .\venue. 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291 

1  hirst  Sational  Bank  at  St  lames 
ESOP.  St   lames,  Minnesota,  to  acquire 
an  additional  1  64  percent,  for  a  total  of 
24  2,i  pertent    of  the  voting  shares  of 

F  irst  National  .^gencv  at  St   lames,  St. 
lames.  Minnesota,  and  thereby 
indirectly  acquire  First  National  Bank  at 
St.  lames.  St   lames.  Minnesota 

2  Freedom  Bnnrshares.  Inr  .  l^ 
Crosse.  Wisconsin,  to  bec;ome  a  bank 
holding  company  by  aiquiring  at  least 
80  percent  of  the  voting  shart^s  of  Park 
Bank,  Holmen,  Wisconsin. 

Board  of  Governor*  of  the  Federal  Reserve 
System,  May  12,  1998 
Jouiifier  |    lohnson. 
Deputy  Ser.  mtary  u)  the  Board 
(FR  Doc  9&-13033  Filed  S^\A-m.  8:45  am) 

BILLING   coot    iaiO-O'-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-10993)  published  on  page  20410  of 
the  issue  for  Friday,  April  24.  1998. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for  K&Z 
Company  LLC,  Brooklyn.  New  York,  is 
revised  %.  r>'ad  as  friliows 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttnll  White.  Senior  Vice 
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President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

7   The  Kf^Z  Company  LLC.  Brooklyn. 
New  York:  to  become  a  bank  holding 
company  by  acquiring  at  least  51 
percent,  but  no  more  than  75  percent,  of 
the  voting  shares  of  The  Upstate 
National  Bank.  Rochester.  New  York 
(formerly  known  as  The  First  National 
Bank  of  Lisbon,  Rochester,  New  York). 

Comments  on  this  application  must 
be  received  by  May  21.  1998 

Board  of  Governors  of  the  Federal  Reserve 

System.  Mav  12   1998. 

Jennifer  |.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Drx    98-1  3034  Filed  5-14-98:  8:45  am) 

BILLING  CODE  S21(M)1-F 


GENERAL  SERVICES 
ADMINISTRATION 

(OMB  Control  No.  3090-0118] 

Clearance  Request  Entitled  Standard 
Form  94,  Statement  of  Witness 

agency:  Federal  Vehicle  Policy 

Division,  GS.'\. 

ACTION:  Notice  of  request  for  an 

extension  to  an  existing  O.MB  clearance 

(3090-0118) 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  re\iew  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  Standard  Form  94, 
Statement  of  Witness. 

DATES:  Comment  Due  Date:  July  14, 
1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  colkH:tion  of  information,  including 
suggestions  for  redut:ing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GS.^  Desk  Officer,  Room  3235, 
N'EOB.  Washington,  DC  20503,  and  to 
Maiorie  Ashbv,  General  Services 
.Administration  (MVP),  1800  F  Street 
N\V,  Washington,  DC  2040,5 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Moses,  Federal  Vehicle  Policy 
Division  (202)  501-2507. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection.  3090-0118.  concerning 
Standard  Form  94,  Statement  of 
Witness.  This  form  is  used  by  all 


Federal  agencies  to  report  accident 
information  involving  U.S.  Government 
vehicles 

B.  Annual  Reporting  Burden 

Respondents  816.  annual  responses: 
1;  average  hours  per  response:  .20; 
burden  hours:  272 

Copy  of  Proposal  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
AcquiSilion  Policy  Division  (MVP), 
Room  401 1 ,  GSA  Building.  1800  F 
Street  .\W.  Washington.  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated  .Mav  7,  1998. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy 

fPR  Doc   98-1  3020  Filed  5-14-98;  8:45  ami 
BILLING  CODE  aa2o-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  98066] 

A  Model  Hearing  Conservation 
Program  for  Coal  Miners;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CEXi;)  announces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  a  cooperative  agreement 
program  for  A  Model  Hearing 
Conservation  Program  for  Coal  Miners. 
This  program  addresses  the  "Healthy 
People  2000"  priority  area  of 
Occupational  Safety  and  Health. 

The  purpose  of  the  program  is  to 
demonstrate  the  effec:tive.ness  of  a  model 
hearing  conservation  program  (HCP)  in 
the  prevention  of  oc:c  upational  noise- 
induced  hearing  loss  among  coal 
miners 

When  the  Coal  .Mine  Health  and 
Safety  Act  of  1969,  the  predecessor  to 
the  present  Federal  Mine  Health  and 
Safety  Act,  was  enacted,  it  was  already 
recognized  that  the  high  noise  levels 
generated  by  mining  machines  posed  a 
serious  threat  to  the  health  of  miners.  In 
1976,  NIOSH  published  the  results  of  a 
cross-sectional  survey  of  hearing  levels 
which  confirmed  the  seventy  of  hearing 
loss  among  coal  miners.  The  study 
found  that  over  70  percent  of  coal 
miners  had  a  hearing  impairment  by  the 
time  they  retired.  In  recognition  of  the 
extensive  heanng  loss  among  miners, 
regulations  were  adopted  to  limit  the 
overexposure  of  miners  to  harmful 
noise,  and  a  program  of  research  to 


develop  engineering  controls  to  reuuce 
the  noise  levels  of  mining  equipment 
was  initiated.  A  recent  analysis  of  a 
large  audiometric  data  base  on  coal 
miners  has  revealed  that  the  majority  of 
coal  miners  are  still  losing  their  hearing. 
Over  90  percent  of  the  miners  who 
retired  around  1990  had  experienced  a 
high  frequency  hearing  loss.  This 
finding  can  only  be  explained  by  the 
failure  of  the  mining  community  to 
pursue  a  systematic  plan  of  intervention 
over  the  last  20  years;  such  a  plan 
would  also  have  included  a  mechanism 
to  continuously  evaluate  the  impact  of 
the  intervention  activities. 

The  Mine  Safety  and  Health 
Administration  is  addressing  this 
situation  through  new  rulemaking.  The 
proposed  regulations  would  require  that 
operators  use  engineering  and 
administrative  controls  and  provide 
audiometric  tests  when  a  miner's  noise 
exposure  exceeds  the  Permissible 
Exposure  Limit.  Although  these  new 
regulations  can  have  a  positive  impact, 
the  elimination  of  hearing  loss  as  a 
disease  among  coal  miners  can  only  be 
realized  through  the  collaborative  efforts 
of  labor,  management,  and  government 
in  adopting  and  supporting 
comprehensive  HCT's. 

This  program  is  focused  on  designing 
a  model  HCP  for  coal  miners  which 
incorporates  the  best  practices  of  well- 
run  programs  in  other  industries, 
implementing  the  program  at  a 
cooperating  underground  coal  mine, 
and  evaluating  it  over  a  5-year  period  to 
demonstrate  its  efficacy  in  preventing 
hearing  loss.  An  effective  HCP  should 
include  the  following  critical  elements: 
measurement  of  worker  noise  exposure 
and  noise  sources,  intervention 
strategies  to  reduce  noise  exposures, 
periodic  audiometric  evaluations, 
educational  and  motivational  programs, 
record  keeping,  and  monitoring  to 
assess  effectiveness  of  program 
elements.  Project  results,  in 
combination  with  other  research,  will 
support  the  implementation  of  HCP's  by 
providing  workshops  and 
recommendations  to  the  mining 
industry  and  preparing  publications  and 
recommendations  to  the  scientific 
community 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
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tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $275,000  is  available 
in  FY  1998  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  1998.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities)  and 
CDC/NIOSH  will  be  responsible  for  the 
activities  under  B.  (CDC/NIOSH). 

A.  Recipient  Activities 

1.  Prepare  study  protocol  and  obtain 
required  approvals.  The  protocol  should 
include  the  methodology  to  be  used  in 
developing  and  evaluating  the  HCP. 
technical  activities  to  implement  the 
HCP.  data  to  be  collected,  and  proposed 
analyses  of  the  data.  Present  the 
prototol  to  a  panel  of  scientific 
reviewers  (if  required)  and  revise  the 
protocol  as  required  for  final  approval. 

2.  Implement  and  manage  the  HCP 
with  the  cooperation  of  the  mine 
operator  and  employees. 

3.  Schedule  and  conduct  worker  noise 
exposure  measurements,  audiometric 
testing,  and  engineering  noise  control 
work. 

4.  Evaluate  the  effectiveness  of  the 
overall  HCP.  as  well  as.  individual 
elements  of  the  program,  in  reducing 
worker  noise  exposure  levels  and 
preventing  hearing  loss. 

5.  Prepare  a  report  summarizing  the 
study  methodology,  the  results  of  all 
analyses,  and  conclusions  reached. 
Report  study  results  in  the  scientific 
community  via  presentations  at 
professional  conferences  and  articles  in 
peer-reviewei  journals. 

6.  Conduct  one  industry-wide 
workshop  to  share  the  results  of  this 
study  with  the  mining  industry  and  to 
promote  the  adoption  of  HCP's  by  other 
mines. 


D  L-L't-. '.'■v/L'.sri  .-Mtivities 

1.  Provide  scientific  and  technical 
collaboration  for  the  successful 
completion  of  the  project.  ' 

2.  Assist,  if  necessary,  in  the 
measurement,  analysis,  and  evaluation 
of  both  worker  noise  exposures  and 
hearing  levels(audiometric  data). 

3.  Assist,  if  necessary,  in  the 
identification  of  intervention  strategies 
to  reduce  worker  noise  exposure  levels. 

4.  Review  the  results  of  the  study  and 
collaborate,  where  appropriate,  in  the 
preparation  and  publication  of  results  in 
peer-reviewed  journals. 

E.  Application  Content 

Competing  Applications 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 

F.  Submission  and  Deadline 

Letter  of  Intent 

Your  letter  of  intent  (LOI)  should 
include  the  following  information.  The 
LOI  must  be  submitted  on  or  before  June 
1,  1998,  to:  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  98066, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Room  300,  255  East 
Paces  Ferry  Road,  NE.,  M/S  E-13. 
Atlanta,  Georgia  30305-2209. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  luly  1,  1998,  submit  the 
application  to:  Victoria  Sepe.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  98066, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Room  300,  255  East 
Paces  Ferry  Road,  NE.,  M/S  E-f3, 
Atlanta.  Georgia  30305-2209. 

If  your  application  does  not  airive  in 
time  for  submission  to  the  independent 
review  group,  it  will  not  be  considered 
in  the  current  competition  unless  you 
can  provide  proof  that  you  mailed  it  on 
or  before  the  deadline  (i.e..  receipt  from 
U.S.  Postal  Service  or  a  commercial 
carrier;  private  metered  postmarks  are 
not  acceptable). 


G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Plan  (35%) 

The  applicant's  overall  research  plan 
should  reflect  a  comprehensive 
understanding  of  all  aspects  of  the 
cooperative  agreement,  including  the 
resources  and  time  required  for 
accomplishing  the  project.  The  plan 
should  include  a  commitment  from  the 
participating  mine,  as  evidenced  by  a 
written  agreement,  for  the  mine  operator 
to  work  collaboratively  with  labor  and 
government  in  support  of  achieving  the 
objectives  of  the  cooperative  agreement. 

2.  Objectives  (25%) 

a.  The  applicant  should  demonstrate 
a  clear  and  complete  understanding  of 
the  objectives  of  the  cooperative 
agreement.  This  should  reflect  the 
applicant's  understanding  of  the 
problem  to  be  addressed  and  the 
purpose  of  the  project.  The  objectives 
should  be  timelined  and  measurable. 

b.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 

•  participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

3.  Methods  (25%) 

The  study  design  and  methodology 
for  accomplishing  the  stated  objectives 
should  be  thorough  and  sound.  The 
applicant's  proposed  methodology 
should  demonstrate  an  understanding  of 
the  pertinent  literature  on  hearing 
conservation  programs,  including  the 
need  for  an  on-going  process  to  evaluate 
the  impact  of  the  intervention  activities 
to  reduce  worker  noise  exposure  levels 
and  prevent  any  significant  hearing  loss. 

4  Evaluation  (15%) 

The  applicant's  proposed  plans  to 
ensure  project  activities  are  carried  out 
on  schedule  and  to  evaluate  project 
accomplishments  should  be  identified. 
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5.  Budget  tSot  Scored  I 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

6.  Human  Subjects  (Not  Scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects? 

YES        NO 

Comments:    

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of: 

1.  progress  reports  (annual), 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  fina.nc.ial  and  pertornianc/e 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  Victoria  Sepe, 
C, rants  Management  .Specialist.  Grants 
Management  Branc;h.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDCj.  Room 
300.  255  East  Paces  Ferry  Road.  NE..  M 
S  E-13,  Atlanta.  G.\  30305-2209. 

The  following  additional 
requirements  are  applicable  to  this 
;j.-ogram   For  a  complete  description  of 
eacn,  see  Attachment  I  (in  the 
application  kit). 
AR98-1— Human  Subjects 

Requirements 
.\R98-2 — Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
A R98-7— Executive  Order  12372 

Review 
AR98-9 — Paperwork  Reduction  Act 

Requirements 
AR98-10— Smoke-Free  Workplace 

Requirements 
AR98-11— Healthv  People  2000 
AR98-12 — Lobbying  Restrictions 


.AR98-14— .^ccTiunting  S\stpni 
Requirements 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  Sections 
301(a)  and  311.  [42  U.S.C.  241(a)  and 
2431.  as  amended,  and  Section  21,  [29 
U.S.C.  670)  of  the  Occupational  Safety 
and  Health  Act  of  1970.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.262  for  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  m  CIX; 

I   Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1 -888-GRANTS-4 
(l-«88  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
X'lctoria  Sepe.  Grants  Management 
Specialist,  Grants  .Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  |98066i.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Room  300.  255  East  Paces  Ferry  Road, 
NE..  M/S  E-13.  Atlanta,  GA  30305- 
2209,  telephone  (404)  842-6804,  Email 
address  vxwl@cdc.gov. 

For  program  technical  assistance, 
contact  J.  Alton  Burks,  Sc.D.,  Hearing 
Loss  Prevention  Branch,  Pittsburgh 
Research  Laboratory-,  National  Institute 
for  Occupational  Safety  and  Health, 
Centers  for  Disease  Control  and 
Prevention(CDC),  P.O.  Box  18070, 
Pittsburgh,  PA  15236,  Telephone  (412) 
892-6484.  Internet:  aib5@cdc.gov. 

Also,  the  CDC  home  page  on  the 
Internet:  http://vrw\^:cdc.gov  is  available 


for  copies  of  this  Announcement  ana 
funding  documents. 

Dated:  May  8, 1^98. 
Diane  D.  Poiter, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health.  Centers  For 
Disease  Control  and  Prevention  (CDC). 
(FR  Doc  98-12935  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  tor  Chaclrer.  a.nc 
Families 

Proposed  Information  Conectio-- 
Activity;  Comment  Request 

Proposed  Protects 

Inie:  Child  Care  and  Development 
Fund  Annual  Report  on  (ACF-700). 

OMB  No.  0980-0241. 

Description:  The  Child  Care  and 
Development  Fund  (CCDF)  Report 
request  annual  tribal  aggregate 
information  on  services  provide  through 
the  CCDF  which  is  required  per  Child 
Care  and  Development  Block  Grant 
(CCDBG)  Final  Rule  45  CFR  Parts  98 
and  99.  Tribes  eire  required  to  submit 
annual  aggregate  data  appropriate  to 
tribal  programs  on  childi^n  and  families 
receiving  CCDF-funds  or  CCDBG  funded 
Child  care  services.  The  Statute  and 
regulations  require  Tribal  Lead  Agencies 
to  report  a  supplemental  narrative 
which  describes  general  child  care 
activities  and  actions  in  the  Tribal  Lead 
Agency's  service  area  and  is  not 
restricted  to  the  CCDF-funded 
activities's  other  information  in  addition 
to  the  data  collected  by  Form  ACF-700. 
This  information  will  be  included  in  the 
Secretary's  report  to  Congress,  as 
appropriate,  and  will  be  shared  with  all 
Tribal  Lead  Agencies  to  inform  them  of 
CCDF  or  CCDBG-funded  activities  in 
other  tribal  programs. 


Instrument 

Numt>erot  re- 
spondents 

Number  of  re- 
sponses 

per  respond- 
ent 

Average  bur- 
den hours 
per  response 

Total  burden 
hours 

CCDF  Annual  Report  

244 

1 

40 

9,760 

Esti'-nateci  total  annual  burden  hoys  9760 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
.administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  spec:iric  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 


comments  ma\  be  forwa.^ded  by  writing 
to  the  Administration  for  Children  and 
Families  Office  of  Information  Services, 
370  LEnfant  Promenade.  S,W,, 
Washington.  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer,  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 


The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
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the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  harden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  May  11.  1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
jFR  Doc.  98-12914  Filed  S-14-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No:  CB  96-03] 

Announcement  of  th«  Availability  of 
Financial  Assistance  and  Request  for 
Applications  for  Fiscal  Year  1998  to 
Support  Child  Welfare  Training 
Projects  as  Authorized  by  Section  426 
of  th«  Social  Secunty  Act.  as 
Amended.  42  U.S.C.  626.  CFDA:  93.648 

AGENCY:  Children's  Bureau. 
Administration  on  Children.  Youth  and 
Families  (ACF/DHHS). 
ACTION:  Notice  of  fiscal  year  1998  Child 
Welfare  Training  Project  priorities, 
availability  of  Hnancial  assistance,  and 
request  for  applications  to  support  Child 
Welfare  Training  Proiet.ls  as  authorized 
by  section  426  of  the  Social  Security 
Act.  as  Amended.  42  US  C.  626.  CFDA: 
93.648. 

SUMMARY:  The  Children's  Bureau. 
Administration  on  Children.  Youth  and 
Families.  ACF.  announces  the 
availability  of  FY  1998  funds  for 
competing  new  discretionary  grants  to 
public  or  other  non-profit  institutions  of 
higher  learning  for  special  projects  for 
training  of  personnel  for  work  in  the 
field  of  child  welfare 

Federal  funds  for  Child  Welfare 
Training  Project  Priorities  are  available 
for:  (I)  professional  education  for  public 
child  welfare  practitioners;  (2)  training 
for  the  frontline  public  child  welfare 
agency  staff  in  the  use  of  the  Statewide 
Automated  Child  Welfare  Information 
Systems  (SACWIS);  and  (3)  training  for 
child  protective  and  child  welfare 
services  staff  for  collaboration  with 
community-based  agencies  to  provide 
services  to  at-risk  families  to  prevent 
child  abuse  and  neglect. 
DEADLINE  DATE:  The  closing  time  and 
date  for  the  receipt  of  applications 


under  this  announcement  is  4:30  p.m. 
(Eastern  Time  Zone),  on  July  20.  1998. 
Applications  received  after  4:30  p.m.  of 
the  closing  date  will  be  classified  as 
late.  Post  marks  and  other  similar 
documents  DO  NOT  establish  receipt  of 
an  application. 

ADDRESSES:  Mailing  and  Delivery 
Instructions:  Mailed  applications  and 
applications  delivered  by  overnight/ 
express  mail  services  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  receipt  date, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  (Eastern  Time  Zone)  and  sent  to 
the  Administration  on  Children.  Youth 
and  Families  (ACYF)  Operations  Center. 
1225  Jefferson  Davis  Hwy.  Suite  415. 
Arlington.  VA  22202.  The  telephone 
number  is  1-800-351-2293.  Any 
application  received  after  the  deadline 
time  and  date  will  not  be  considered  for 
competition. 

Hand  Delivered  Applications, 
Applicant  Couriers:  If  applications  hand 
delivered  by  applicants  or  applicant 
couriers  are  received  on  or  before  the 
deadline  date  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.  (Eastern  Time  Zone) 
at  the  Administration  on  Children, 
Youth  and  Families  (ACYF)  Operations 
Center.  1225  Jefferson  Davis  Hwy.  Suite 
415.  Arlington.  VA  22202.  they  shall  be 
considered  as  meeting  the  announced 
deadline 

Electronic  Transmissions:  ACF  cannot 
accommodate  transmission  of 
applications  by  fax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ACF 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc..  or  when  there  is  a 
widespread  disruption  of  the  mail 
system  However,  if  ACF  does  not 
extend  the  deadline  for  all  applicants,  it 
may  not  waive  or  extend  the  deadline 
for  any  applicants. 

Program  Announcement  Requests: 
Copies  of  the  program  announcement 
may  obtained  by  contacting  the 
Administration  on  Children.  Youth  and 
Families  (ACYF)  Operations  Center, 
1225  Jefferson  Davis  Hwy.  Suite  415, 
Arlington,  VA  22202.  The  telephone 
number  is  1-^00-351-2293.  Copies  of 
this  announce  will  be  automatically  sent 


to  all  universities  with  accredited 
undergraduate  and  graduate  social  work 
programs.  A  copy  of  this  program 
announcement  is  also  located  at  the 
Children's  Bureau  website  at  http:// 
www  aff  dhh«;  eov/prngram/rb. 
SUPPLEMENTARY  INFORMATION:  Grant 

awards  of  FY  1998  funds  will  be  made 
by  September  30.  1998.  Under  this 
announcement,  approximately  $2 
million  is  available  for  the  new  awards. 
The  announcement  provides 
information  regarding  the  funding  level 
for  each  priority  area.  Applicants  should 
note  that  the  number  of  grants  to  be 
awarded  under  this  program 
announcement  are  subject  to  the 
availability  of  funds. 


(  .tt.ili 


if  Ffdfr.ii  l)(tnit»stic  .Assistance 


Tiie  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  of  the  Child  Welfare 
Training  Grants  is  93.648. 

Dated   May  11.  1998. 
James  A.  Harrell. 

Deputy  Commissioner  Administration  on 
Children.  Youth  and  Families. 
jFR  Doc  98-1 2979  Filed  &-14-98;  8:45  am) 
BILLING  COO(    4   4*  -      *) 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docnet  So    98N-02681 

Agency  Information  Collection 
Activities;  Prop>osed  Collection, 
Comment  Request 

agency:  Food  and  Drug  Administration. 

Hii.S 

ACTION:  Notice. 

Summary:  The  Food  and  Drug 
Admmistration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
FDA's  patent  term  restoration 
regulations  on  due  diligence  petitions 
for  regulatory  review  period  revision. 

DATES:  Submit  written  comments  on  the 

collection  of  information  by  July  14. 

1998 

ADDRESSES:  Submit  written  comments 

u:i  lilt;  collection  of  information  to  the 

Dockets  Management  Branch  (HFA- 
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305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville.  MD  208,57  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  m  the 
heading  of  this  do(  ument 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLvnn  P.  Capezzuto,  Offi(  e  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  Under  the 
FK.-\  '44  r  S  C   3501-1520),  Federal 
agem  ies  must  obtain  ap()ro\ai  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PR.^  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencps  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 

information  technologv 

Patent  Term  Restoration,  Due  Dilisence 
Petitions.  Filing,  Formal,  and  (ontent  of 
Petitions— Part  60  (21  CFR  Pari  60 i 
(OMB  control  number  09UM12:33— 
Extension) 

FDA's  patent  extension  activities  are 
conducted  under  the  authority  of  the 
Drug  Price  Competition  and  Patent 
Term  Restoration  Act  of  1984  and  the 
Animal  Drug  and  Patent  Term 
Restoration  Act  of  1988  (35  U.S.C.  156). 
New  human  drug,  animal  drug,  human 
biological,  medical  device,  food 
additive,  or  color  additive  products 
regulated  by  FDA  must  undergo  FDA 
safety,  or  safety  and  effectiveness 
review,  before  marketing  is  permitted. 
Where  the  product  is  covered  by  a 
patent,  part  of  the  patent's  term  may  be 
consumed  during  this  review,  which 
diminishes  the  value  of  the  patent.  In 
enacting  35  U.S.C.  156,  Congress  sought 
to  encourage  development  of  new,  safer, 
and  more  effective  medical  and  food 
additive  products.  It  did  so  by 
authorizing  the  U.S.  Patent  and 
Trademark  Office  (PTO)  to  extend  the 
patent  term  by  a  portion  of  the  time 
during  which  FDA's  safety  and 
effectiveness  review  prevented 
marketing  of  the  product.  The  length  of 
the  patent  term  extension  is  generally 
limited  to  a  maximum  of  5  years,  and 
is  calculated  by  PTO  based  on  a 
statutory  formula.  When  a  patent  holder 
submits  an  application  for  patent  term 
extension  to  PTO,  PTO  requests 
information  from  FDA.  including  the 
length  of  the  regulatory  review  period 
for  the  patented  product.  If  PTO 
concludes  that  the  product  is  eligible  for 
patent  term  extension.  FDA  publishes  a 
notice  which  describes  the  length  of  the 
regulatory  review  period,  and  the  dates 
used  to  calculate  that  period.  Interested 


parties  may  request,  under  §  60.24. 
revision  of  the  length  of  the  regulatory 
review  period,  or  may  petition,  under 
§  60.30.  to  reduce  the  regulatory  review 
period  by  any  time  where  marketing 
approval  was  not  pursued  with  "due 
diligence."  The  statute  defines  due 
diligence  as  "that  degree  of  attention, 
continuous  directed  effort,  and 
timeliness  as  may  reasonably  be 
expected  from,  and  are  ordinarily 
exercised  by,  a  person  during  a 
regulatory  review  period."  As  provided 
in  §  60.30(c).  a  due  diligence  petition 
"shall  set  forth  sufficient  facts, 
including  dates  if  possible,  to  merit  an 
investigation  by  FDA  of  whether  the 
applicant  acted  with  due  diligence.^' 
Upon  receipt  of  a  due  diligence  f>etition, 
FDA  reviews  the  petition  and  evaluates 
whether  any  change  in  the  regulatory 
review  period  is  necessary.  If  so.  the 
corrected  regulatory  review  period  is 
published  in  the  Federal  Register.  A 
due  diligence  petitioner  not  satisfied 
with  FDA's  decision  regarding  the 
petition  may,  under  §60.40.  request  an 
informal  hearing  for  reconsideration  of 
the  due  diligence  determination. 
Petitioners  are  likely  to  include  p>ersons 
or  organizations  having  knowledge  that 
FDA's  marketing  permission  for  that 
product  was  not  actively  pursued 
throughout  the  regulatory  review 
period.  The  information  collection  for 
which  an  extension  of  approval  is  being 
sought  is  the  use  of  the  statutorily 
created  due  diligence  petition. 

Since  1992.  five  requests  for  revision 
of  the  regulatory  review  period  have 
been  submitted  under  §  60.24.  One 
regulatory  review  period  has  been 
altered.  No  due  diligence  petitions  have 
been  submitted  to  FDA,  under  §  60.30. 
and  consequently  there  have  been  no 
requests  for  hearings,  under  §60.40, 
regarding  the  decisions  on  such 
petitions. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No   Ot 
ResDonoents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

60.24(a) 

60.30 

60.40 

1 
0 
0 

1 
0 
0 

1 
0 
0 

100 
0 
0 

100 
0 
0 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  assoaateo  witti  ttiis  collection  of  inlormatkxi. 
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Udteil.  Mdv  ;.  1^6. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc  9ft-t2897  Filed  S-14-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 

wnMAN  ^'.rnviCES 

Food  and  Drug  Administration 


[Oockat  No.  97N-(H5«) 

A.jHccy  Informatton  Collection 
Activities.  Announcement  of 
Approval 


AGENCY:  Food  and  Drug  Adminil^ation. 
HHS 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Conditions  for  the  Use  of  Narcotic 
Drugs  for  Treatment  of  Narcotic 
Addiction.  Reporting  and 
Recordkeeping  Requirements."  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Karen  L,  Nelson.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-«27-1482, 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  25.  1997 
(62  FR  62773).  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C.  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  O^lid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0140.  The 
approval  expires  on  April  30.  2001. 

Dated:  May  7.  1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 
I  IFR  Doc.  98-12902  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SFPVICES 

Food  .i'^<i  O'-uq  AdministratioP. 

Guld«in,.:e  ':.'  indust--^  on  Buspirone 

Hyfln/M  h;orir)«-»  Tablets  in  Vivo 

B   HKn.  vriif>n,_e  and  in  Vitro 

L'  s5-_ 'y li'i"  Testing,  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Buspirone  Hydrochloride 
Tablets  In  Vivo  Bioequivalence  and  In 
Vitro  Dissolution  Testing."  This  is 
revision  1  of  the  guidance.  The  guidance 
has  been  revised  to  reflect  the  recent 
availability  of  buspirone  hydrochloride 
tablets  in  15-milligram  dosage  forms. 
Bioequivalence  is  tested  using  the 
highest  available  dosage  of  the  reference 
listed  drug.  The  revised  guidance  also 
notes  the  nonlinearity  of  buspirone  at 
multiple-dosing. 

DATES:  Written  comments  on  agency 
guidance  documents  may  be  submitted 
at  any  time. 

AOonESSES:  Copies  of  this  guidance  for 
industry  are  available  on  the  Internet  at 
"http://www.fda.gov/cder/guidance/ 
index.htm".  Submit  written  requests  for 
single  copies  of  "Buspirone 
Hydrochloride  Tablets  In  Vivo 
Bioequivalence  and  In  Vitro  Dissolution 
Testing"  to  the  Drug  Information  Branch 
(HFD-210).  Center  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  this 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sikta  Pradhan.  Center  for  Drug 
Evaluation  and  Research  (HFD-652). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-627-5847. 

SUPPlfMENTARY  INFORMATION:  This 
guidance  document  is  a  level  2  guidance 
document  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27.  1997).  It  represents  the 
agency's  current  thinking  on  buspirone 
hydrochloride  tablets  in  vivo 
bioequivalence  and  in  vitro  dissolution 
testing.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 


operate  to  Dind  FDA  or  the  public.  .\n 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regulations,  or 
both. 

Interested  f)ersons  may  submit  written 
comments  on  the  guidance  at  any  time 
to  the  Dockets  Management  Branch 
(address  above).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday 

Dated:  May  8.  1998. 
WUiiMB  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 
IFR  Doc  98-12903  Filed  5-14-98.  845  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  980-0276] 

Guidance  for  Industry  on  Standards  for 
Xhe  Prompt  Review  of  Efficacy 
Supplements,  Including  Priority 
Efficacy  Supplements;  Availability 

AGENC*:  tooa  ana  Urug  Administration, 

aci^'On:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Standards  for  the  Prompt 
Review  of  Efficacy  Supplements. 
Including  Priority  Efficacy 
Supplements."  As  required  by  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (Modernization  Act),  this 
guidance  for  industry  describes  the 
standards  for  the  prompt  review  of 
efficacy  supplements.  It  also  is  intended 
to  define  those  efficacy  supplements 
that  are  eligible  for  priority  review. 
DATES:  Written  comments  may  be 
submitted  on  the  guidance  document  by 
August  13, 1998.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
addresses:  Copies  of  this  guidance  for 
industry  are  available  on  the  Internet  at 
http.//www. fda.gov/cder/guidance/ 
index.htm,  or  http://www.fda.gov/cber/ 
guidelines.htm.  Submit  written 
comments  on  this  guidance  to  the 
Dockets  Management  Branch  (HFD- 
305),  Food  and  Drug  Administration, 
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12420  Parklawn  Dr  ,  rm    1-23, 
Rockville.  MD  20857.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  After  the  comment  period. 
comments  may  be  submitted  to  one  of 
the  centers  at  the  addresses  below 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  P.  Gritfin.  (j'liter  {vr  Urug 

Evaluation  and  Resean.h  ;HFD-7). 

Food  and  Drug  Administration. 

5600  Fishers  Lane.  Rockville,  MD 

20857. 301-594-2041.  or 
Robert  A.  Yetter.  Center  for  Biologies 

Evaluation  and  Research  (HFM-10). 

Food  and  Drug  Administration, 

1401  Rockville  Pike,  Rockville.  MD 

20852-1448.  301-827-0373. 
supplementary  information:  Section 
4U3ta)  of  the  ModerniZatKin  .\r\  requires 
that  FDA  publish  in  the  Federal 
Register  standards  for  the  "prompt 
.-■eview  of  supplemental  applications 
submitted  for  approved  articles  *  *  *." 
The  legislative  history  indicates  that 
this  provision  was  directed  at  certain 
types  of  efficacy  supplements,  i.e., 
supplemental  applications  proposing  to 
add  a  new  use  of  an  approved  drug  to 
the  product  labeling.'  Section  403(b)(3) 
of  the  Modernization  Act  requires  that 
FDA  provide  guidance  to  define 
supplemental  applications  that  are 
eligible  for  priorit\  review.  This 
guidance  document  fulfills  both 
Modernization  Act  requirements. 

Section  101  of  the  Modernization  Act 
reauthorized  for  an  additional  5  years, 
with  certain  technical  changes,  the  user 
fee  program  described  in  the 
Prescription  Drug  User  Fee  Act  of  1992. 
Section  101  of  the  Modernization  Act 
directed  that  the  user  fees  authorized  by 
the  amendments  in  that  subtitle  be 
dedicated  toward  expediting  the  drug 
development  process  and  the  review  of 
human  drug  applications  as  set  forth  in 
the  performance  goals  identified  in 
letters  from  the  Secretary  of  Health  and 
Human  Services  to  the  chairman  of  the 
Committee  on  Commerce  of  the  House 
of  Representatives  and  the  chairman  of 
the  Committee  on  Labor  and  Human 
Resources  of  the  Senate,  as  set  forth  in 
the  Congressional  Record.  The 
referenced  performance  goals  include 
standards  for  the  review  of  efficacy 
supplements  and  distinguish  between 
priority  and  standard  supplements.  The 
guidance  also  defines  "priority"  for 


'  See  U.S.  Congress,  Senate  Committee  on  Labor 
and  Human  Resources,  "Food  and  Drug 
Administration  Modernization  Act  of  1997,"  S. 
Rept.  105-i3  on  S.  830,  pp.  41-42,  105th  Cong.,  1st 
sess.,  1  July  1997;  and  House  Committee  on 
Commerce,  "Prescription  Drug  User  Fee 
Authorization  and  Drug  Regulalion  Act  of  1997."  H. 
Rept.  105-310  on  H.R  1411,  pp.  63-64.  105th 
Cong.,  1st  sess..  7  October  1997. 


purposes  of  applying  t.he  performance 
goals 

The  guidance  document  is  being 
issued  as  a  l^vel  1  guidance  consistent 
with  FD.^  s  good  guidance  practices  (62 
FR  8961.  Februarv  27.  1997).  It  is  being 
implemented  without  prior  public 
comment  because  the  guidance  is 
needed  to  implement  the  Modernization 
Act,  However,  the  agency  wishes  to 
solicit  comment  from  the  public  and  is 
providing  a  90-day  comment  period  and 
establishing  a  docket  for  the  receipt  of 
comments. 

This  guidance  document  represents 
the  agency's  current  thinking  on  the 
standards  for  the  prompt  review  of 
efficacy  supplements.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may.  at  any  time, 
submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  are  available  for 
public  examination  in  the  office  above 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday- 
Dated  Mav  8.  1998. 
William  B  Schultz, 
Deputy  Commissioner  for  Policy. 
IFR  D<-k:  98-12900  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0100] 

Guidance  for  Industry  on  Providing 
Clinical  Evidence  of  Effectiveness  for 
Human  Drugs  and  Biological  Products; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Providing  Clinical  Evidence  of 
Effectiveness  for  Human  Drug  and 
Biological  Products."  The  purpose  of 
this  guidance  is  to  clarify  what  clinical 
evidence  of  effectiveness  should  be 


provided  in  new  drug  applications. 
biological  product  license  applications, 
and  supplemental  applications  for  new 
uses  of  drugs  and  biologies.  The 
guidance  is  also  intended  to  fulfill  the 
requirements  of  certain  provisions  of  the 
Food  and  Eh-ug  Administration 
Modernization  Act  of  1997  (the 
Modernization  Act), 
DATES:  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  An  electronic  version  of  this 
guidance  is  available  via  the  Internet  at 
http://www.fda.gov/cder/guidance/ 
index.htm  and  at  http://www.fda.gov/ 
cber/guidelines.htm.  Submit  written 
comments  on  this  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville.  MD  20857.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  P,  GrifUn.  Center  for  Ehxig 
Evaluation  and  Research  (HFD-5),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
5400. 

SUPPLEMENTARY  INFORMATION:  The  draft 
guidance  for  industry  entitled 
"Providing  Clinical  Evidence  of 
Effectiveness  for  Human  Drug  emd 
Biological  Products"  (the  draft 
guidance)  was  initially  developed  as 
part  of  an  effort  to  get  more  information 
about  valid  uses  of  marketed  drugs  into 
the  labeling  of  these  drugs.  Uncertainty 
on  the  part  of  the  industry  about  the 
evidentiary  requirements  for 
demonstrating  effectiveness  for  a        / 
supplemental  indication  was  believed  to 
be  an  obstacle  to  sponsors  submitti^ 
applications  for  supplemental 
indications.  The  draft  guidance  was 
intended  to  clarify  the  amount  and 
types  of  evidence  that  could  be  used  to 
demonstrate  effectiveness  and  thereby 
facilitate  submission  of  additional 
supplemental  applications.  In  the 
Federal  Register  of  March  21, 1997  (62 
FR  13650).  FDA  announced  the 
availability  of  the  draft  guidance.  The 
notice  gave  interested  persons  an 
opportunity  to  submit  comments  by 
May  20.  1997. 

(Jn  November  21.  1997.  the  President 
signed  the  Modernization  Act  (Pub.  L. 
105-115),  which  addressed  both  the 
standards  for  providing  clinical 
evidence  of  effectiveness  and  the 
evidentiary  requirements  for 
supplemental  applications.  Section  115 
of  the  Modernization  Act  amended  the 
definition  of  substantial  evidence  in 
section  505(d)  of  the  Federal  Food. 
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Dru){.  diid  Cuiiiitotic  At.t  illitj  aL.t)  [ZX 
use.  355(d))  to  clarify  that  FDA.  at  its 
discretion,  may  malce  exception  to  the 
general  requirement  that  there  must  be 
more  than  one  adequate  and  well- 
controlled  investigation  to  support  an 
effectiveness  determination.  Section  115 
of  the  Modernization  Act  provides  in 
relevant  part  that  "|i|f  the  [agency I 
determines,  based  on  relevant  science, 
that  data  from  one  adequate  and  well- 
controlled  clinical  investigation  and 
confirmatory  evidence  (obtained  prior  to 
or  after  such  investigation)  are  sufficient 
to  establish  effectiveness,  the  (agency! 
may  consider  such  data  and  evidence  to 
constitute  substantial  evidence  (of 
effectiveness!." 

In  clarifying  the  standard  for 
substantial  evidence.  Congress 
acknowledged  the  agency's  position  that 
there  have  been  major  advances  in  the 
science  and  practice  of  clinical  drug 
development  since  the  effe<:tiveness 
requirement  was  added  to  the  act  in 
1962.  and  confirmed  FDA"s 
interpretation  of  the  substantial 
evidence  of  effectiveness  standard,  as 
explaiaed  in  the  draft  guidance 
document. 

In  addition  to  the  provision  on  the 
evidence  standard,  the  Modernization 
Act  included  section  40.3.  "Approval  of 
Supplemental  Applications  for 
Approved  Products."  Section  403(a)  of 
the  Modernization  Act  requires  FDA  to 
publish  in  the  Federal  Register,  within 
180  days  of  enactment,  standards  for  the 
prompt  review  of  supplemental 
applications  for  drugs  and  biological 
products  These  standards  are  included 
in  a  guidance  do<:ument  for  which  a 
notice  of  availability  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Section  403(b)  of  the  Modernization 
Act  requires  that  FDA.  within  180  days 
of  enactment,  issue  final  guidances  to 
clarify  the  requirements  for.  and 
facilitate  the  submission  of  data  to 
support,  the  approval  of  supplemental 
applications  for  drugs  and  biologies. 
The  guidance  issued  today  fulfills  this 
statutory  requirement  as  it  addresses  the 
data  reauiraments  for  both  original  drug 
and  biological  product  applications  and 
supplements  to  those  applications. 

In  addition,  section  403(b)(1)  of  the 
Modernization  Act  requires  that  FDA 
provide  guidance  to  "clarify 
circumstances  in  which  published 
matter  may  be  the  basis  tor  approval  of 
a  supplemental  application."  Section  III 
of  the  guidance  describes  the 
circumstances  in  which  a  sponsor  may 
rely  in  part,  or  entirely,  on  published 
reports  of  studies  to  support  approval  of 
a  supplemental  application. 


i>tiction  4U3lb)lZJ  ol  thu 
Modernization  Act  requires  that  FDA 
provide  guidance  to  "specify  data 
requirements  that  will  avoid  duplication 
of  previously  submitted  data  by 
recognizing  the  availability  of  data 
previously  submitted  in  support  of  an 
onginal  application."  Section  11  of  the 
guidance  describes  a  range  of 
circumstances  in  which  existing  data, 
whether  or  not  previously  submitted  to 
an  original  application,  may  be  used  to 
support  an  application  for  a 
supplemental  indication,  thus 
permitting  a  sponsor  to  avoid 
developing  urmecessary  additional  data. 

The  agency  received  13  submissions 
commenting  on  the  draft  guidance, 
including  comments  from 
pharmaceutical  and  biological  products 
companies  and  their  trade  associations, 
individuals  and  organizations  in 
academic  medicine  and  clinical 
pharmacology,  patient  advocacy 
organizations,  and  a  consumer.  The 
response  to  the  draft  guidance  was 
generally  favorable.  The  guidance  was 
viewed  as  a  significant  step  forward  by 
the  agency  in  clarifying  and  better 
articulating  its  quantitative  and 
qualitative  evidentiary  standards  for 
evidence  of  effectiveness.  Comments 
observed  that  the  principles  espoused 
were  scientifically  reasonable,  practical, 
and  appropriately  flexible.  The  agency 
has  considered  all  of  the  comments  in 
making  revisions  to  the  guidance 
document 

This  guidance  document  is  being 
issued  as  a  Level  1  guidance  consistent 
with  FDA's  good  guidance  practices  (62 
FR  8961.  February  27.  1997)  It 
represents  the  agency's  current  thinking 
on  clinical  evidence  of  effectiveness  for 
human  drug  and  biological  products.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Submit  written  requests  for  single 
copies  of  the  guidance  for  industry 
entitled  "Providing  Clinical  Evidence  of 
Effectiveness  for  Human  Drug  and 
Biological  Products  "  to  the  Drug 
Information  Branch  (HFD-210).  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857;  or  the  Office 
of  Communication.  Training  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  Please  send 
one  self-addressed  adhesive  label  to 
assist  the  offices  in  processing  your 


request,  ine  aocumeiu  mav  aiso  De 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835^709  or  301-827-1800,  or  by  fax  by 
calling  the  CBER  FAX  Information 
System  at  1-888-CBERFAX  or  301- 
827-3844. 

Interested  persons  may  at  any  time 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  notice.  A  copy  of  the 
guidance  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  8.  1998. 
William  B.  Schuhz. 
Deputy  Commissioner  for  Policy. 
(PR  Ooc.  98-12901  Filed  5-14-98;  8:45  am) 
mujHO  oooc  4i«>-oi-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No   97D  -0214] 

Guidance  tor  Industry  on 
Pharmacokinetics  m  Patients  with 
Impaired  Renal  Function — Study 
Design,  Data  Analysis,  and  Impact  on 
Dosing  and  Labeling;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS 

action:  Notice. 

summary:  The  Food  and  Drug 
.\dministration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  'Pharmacokinetics  in  Patients 
with  Impaired  Renal  Function — Study 
Design,  Data  Analysis,  and  Impact  on 
Dosing  and  Labeling."  The  guidance  is 
intended  for  sponsors  planning  to 
conduct  studies  to  assess  the  influence 
of  renal  impairment  on  the 
pharmacokinetics  of  an  investigational 
drug. 

dates:  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
tin.- 

ADDRESSES:  Copies  of  this  guidance  are 
available  on  the  Internet  at  "http:// 
www  fda.gov/cder/guidance/ 
index.htm  ",  or  "http://www.fda.gov/ 
cber/guidelines.htm".  Submit  written 
requests  for  single  copies  of 
"Pharmacokinetics  in  Patients  with 
Impaired  Renal  Function — Study 
Design,  Data  Analysis,  and  Impact  on 
Dosing  and  Labeling"  to  the  Drug 
Information  Branch  (HFD-210).  Center 
for  Drug  Evaluation  and  Research,  Food 
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and  Dnig  .\dministration.  5600  Fishers 
Lane,  Rockville,  MD  208,57,  or  Office  of 
Communication.  Training  and 
Manufacturers  .\ssistanf:e  (HFM-40J, 
1401  Rockville  Pike,  Rockville.  MD 
20852-1448.  or  bv  calling  1-800-8,35- 
4r09  or  .101~82:'-1800  Submit  written 
r.omments  on  the  guidance  to  the 
DrK:kets  .Management  Branch  {HF.\- 
VJ5j.  Food  and  Drug  .^dmlnistration. 
12420  Parklawn  Dr  .  rm,  1-23. 
Rockville.  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
ShiewMei  Huang,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
850).  Food  and  Drug 
,\dministration,  5600  Fishers  Lane, 
Ro<.kville,  MD  20857.  301-594- 
5671, or 
Martin  D.  Green.  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
579).  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  301- 
827-5344 
SUPPt-EMENTABY  INFORMATION:  FD,^  is 
announcing  the  availability  of  a 
guidance  entitled  "Pharmacokinetics  m 
Patients  with  Impaired  Renal 
Function — Study  Design,  Data  Analysis, 
and  Impact  on  E)osing  and  Labeling," 

The  pharmacokinetics  (PK)  and 
pharmacodynamics  (PD)  of  drugs 
primarily  eliminated  through  the 
kidneys  may  be  altered  by  impaired 
renal  function  to  the  extent  that  the 
dosage  regimen  needs  to  be  changed 
from  that  used  in  patients  witii  normal 
r«nal  function  Although  the  most 
obvious  type  of  change  arising  from 
renal  impairment  is  a  decrease  in  renal 
e.xcretion  (or  possibly  renal  metabolism) 
of  a  drug  or  its  metabolites,  renal 
impairment  also  has  been  associated 
With  other  changes,  such  as  changes  in 
hepatic  metabolism,  plasma  protein 
binding,  and  drug  distribution.  These 
changes  may  be  particularly  prominent 
in  patients  with  severely  impaired  renal 
function  and  have  been  observed  even 
when  the  renal  route  is  not  the  pnman. 
route  of  elimination  of  a  drug,  "Thus  for 
most  drugs  that  are  likely  to  be 
administered  to  patients  with  renal 
impairment,  PK  characterization  may 
need  to  be  assessed  in  sub|ects  with 
such  impairment  to  provide  appropriate 
dosing  recommendations. 

The  guidance  provides  specific 
information  on  when  studies  of  PK  in 
patients  with  impaired  renal  function 
s.hould  be  performed  and  when  thev 
may  be  unnecessary  It  also  addresses 
the  design  and  conduct  of  PK  studies  in 
patients  with  impaired  renal  function. 
the  design  and  conduct  of  PK  studies  m 
end  stage  renal  disease  patients  treated 
with  dialysis,  the  analysis  and  reporting 
of  the  results  of  such  studies,  and 


representation  of  these  results  in 
approved  product  labeling. 

In  the  Federal  Register  of  |une  16. 
1997  (62  FR  32fil7).  FD.^  announced  the 
availability  of  a  draft  version  of  this 
guidance,  entitled  "Pharmacokinetics 
and  Pharmacodynamics  in  Patients  with 
Impaired  Rental  Function;  Study 
Design,  Data  Analysis,  and  Impact  on 
Dosing  and  Labeling     The  June  16, 
1997.  document  gave  interested  persons 
an  opportunity  to  submit  comments 
through  .*iugust  15,  1997.  All  comments 
received  through  the  end  of  September 
have  been  carefully  reviewed  and 
incorporated,  where  appropriate,  in  this 
revised  guidance 

This  guidance  is  being  issued  as  a 
Level  1  guidance  consistent  with  FD,^  s 
good  guidance  practices  i62  FR  8961 , 
February'  27.  1997)  It  represents  the 
agency's  current  thinking  on  conducting 
PK  studies  on  patients  with  impaired 
renal  function  It  does  not  create  or 
confer  any  nghts  for  or  on  any  person 
and  does  not  operate  to  bind  FD.^  or  tne 
public  .^n  alternative  approach  ma\  be 
used  if  such  approacii  satisfies  the 
requirement  of  the  applicable  statute, 
regulations,  or  both 

Interested  f)ersons  may.  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  .Managemen* 
Branch  (address  above)  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document  A  cops  of  the 
guidance  is  available  for  public 
examination  m  the  Dockets 
Management  Branch  between  9  a  rr,   and 
4  p  m,.  Monday  through  Fnda>. 

Dated  May  8.  1998. 
WUliam  K   Hubkwrd. 

Associate  Commissioner  for  Policy 

Coordination 

IFR  Doc  98-12898  Filed  5-14-98:  8  45  am! 

BILUNG  CODE  4t«0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  o!  Heaitii, 
Public  Health  Service,  DHHS 
action:  .Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U  S  in  accordance  with 
,35  use  207  to  achieve  expeditious 
commercialization  of  results  of 
federally- funded  research  and 
development,  Fo.reign  patent 


applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing, 

ADDRESSES:  Licensing  information  and 
copies  of  the  US,  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone  301/ 
496-7057; /ax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Molecular  Computing  Flements:  Gates 
and  Flip-F~iDp» 

TD  Schneider.  PN  Hengen  (NQ) 
DHHS  Reference  No.  E-1 70-97/0  filed 

Feb,  20,  1998 
Licensing  Contact:  John  Fahner-Vihtelic, 

301/496-7735  ext.  270 

The  present  invention  is  a  method 
and  apparatus  for  molecular  computing 
which  provides  for  molecular  logic 
devices  analogous  to  those  of  electronic 
computers,  such  as  flip-flops,  AND 
gates,  etc.  Coupling  of  the  gates  allows 
tor  molecular  computing,  'The  method 
allows  data  storage,  the  transformation 
of  binary  information  and  signal 
readout.  Possible  applications  include 
encoding  "read  only"  memory  for 
microscopic  identifiers,  digital  control 
of  gene  expression,  and  quantification  of 
ana  hies.  The  computing  elements  also 
provide  means  for  complex  regulation  of 
kjene  expression 

Lipooligosatchande-Based  \accii>e  tor 
the  Prevention  of  Moraxella 
(Branhamiellal  (.atarrhahs  Infei  tii»n*  Ir 
Humans 

X-X  Gu,  JB  Robbins  (NIDCD) 

Serial  No.  60/071,483  filed  Jan  13.  1998 

Licensing  Contact:  Robert  Benson,  301/ 

496-7056  ext.  267 

This  invention  is  a  vaccine  for  the 
prevention  of  disease  caused  by  M. 
catarrhalis,  which  is  the  third  most 
common  causative  agent  of  otitis  media 
(middle  ear  infection)  and  sinusitis  in 
children  The  emergence  of  antibiotic 
resistant  bacteria  has  caused  concern 
that  treatment  of  otitis  media  will 
become  more  problematic  This 
invention  offers  a  new  approach  to 
managing  otitis  media.  "The  vaccine  is 
composed  of  lipooUgosaccharide  (LOS), 
isolated  from  the  surface  of  strains  of  M. 
catarrhalis  and  detoxified  by  removing 
esterified  fatty  acids  to  produce 
detoxified  LOS  (dLOS),  which  is  then 
conjugated  to  an  immunogenic  protein 
carrier  such  as  tetanus  toxiod,  The 
conjugates  have  been  shown  to  be 
nontoxic  by  the  limulus  amebocyte 
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assay.  Amisera  raiseu  iii  rauuiis 
immunized  with  the  conjugate  is 
bacteriocidal  in  vitro  against 
homologous  and  many  heterologous 
strains  of  M.  catarrhalis. 

Conjugate  Vaccine  for  Nontypeable 
Haemophilus  Influenzae 

X-X  Gu.  C-M  Tsao.  DJ  Lim.  JB  Robbins 

(NIDCD) 
Serial  No.  08/842.409  filed  April  23. 

1997 
Licensing  Contact:  Robert  Benson.  301/ 

496-7056  ext.  267 

This  invention  is  a  vaccine  for  the 
prevention  of  disease  caused  by 
nontypeable  H.  influenzae  (NTHi). 
which  causes  25%-40%  of  otitis  media 
cases  (middle  ear  infections)  in 
children.  The  emergence  of  antibiotic 
resistant  bacteria  has  caused  concern 
that  treatment  of  otitis  media  wijl 
become  more  problematic.  This 
invention  offers  a  new  approach  to 
managing  otitis  media.  The  vaccine  is 
composed  of  lipooligosaccharide. 
isolated  from  the  surface  of  strains  of 
NTHi  and  treated  with  hydrazine  to 
remove  esterified  fatty  acids,  covalently 
conjugated  to  an  immunogenic  carrier, 
such  as  tetanus  toxoid.  The  conjugates 
have  been  shown  to  be  nontoxic  by  the 
limulus  amebocyte  assay,  rabbit  pyrogen 
test  and  in  an  mouse  lethal  toxicity  test. 
Antisera  raised  in  rabbits  immunized 
with  the  conjugate  is  bactenocjidal  in 
vitro  against  homologous  and  many 
heterologous  strains  of  NTHi.  A  blind 
controlled  trial  in  chinchillas,  an  animal 
model  for  otitis  media,  showed  that  the 
vaccines  are  protective  against  challenge 
by  NTHi 

Calorimeter  and  Method  for 
Simultaneous  Measurement  of  Thermal 
Conductivity  and  Specific  Heal  of 
Fluids 

NL  Gershfeld.  CP  Mudd.  AJ  Jin.  K 

Fukada  (NIAMS) 
Serial  No.  08/994.230  filed  December 

19.  1997 
Licensing  Contact:  John  Fahner-Vihtelic. 

301/496-773.^  ext.  270 

The  present  invention  is  a  novel 
calorimeter  and  calorimetry  apparatus 
and  method  for  the  ultrasensitive 
simultaneous  measurement  of  heat 
capacity  and  thermal  conductivity  of 
fluids.  The  unique  simultaneous 
measurement  of  the  two  parameters 
avoids  sources  of  error  in  other 
methods.  The  calorimeter  shows 
excellent  accuracy  of  1  part  in  10.000 
and  run-to-run  variability  of  1  part  in 
100.000.  as  well  as  excellent  long-term 
reproducibility.  The  invention  is  well 
suited  for  the  study  of  biomaterials. 
such  as  lipids  and  proteins  and  other 


colloidal  systems,  which  are  not  easily 
analyzed  using  conventional 
commercial  instruments. 

A  Multi-Slice  PET  "><  ,inni-r  r<)nstru(  tini 
From  Side-Lookin?  Fhnsv*  h  t, 
Scintillators  Couj) In i  in  Miin.itiirr 
Position-'^rnsitivc  Pridlnriuiltipiu'r 
Tubes:  ,\[ipiii  atiuii  iii  Siiiall  .Xiuiiial 
Imaging 

MV  Green  (CC) 

DHHS  Reference  No.  E-288-97/0  filed 

Nov  12.  1997 
Licensing  Contact:  John  Fahner-Vihtelic. 

301/496-7735  ext.  270 

The  present  application  describes  a 
new  positron  emission  tomography 
(PET)  scanner,  The  design  of  this 
scanner  allows  reduction  of  the  detector 
ring  size  relative  to  conventional 
scanners  (thereby  reducing  cost)  while 
increasing  resolution,  resolution 
uniformity  and  sensitivity.  This 
combination  of  features  makes  the 
invention  particularly  well-suited  for 
small  animal  imaging  in  biomedical 
research,  e.g.  evaluating  changes  in 
organ  fiinction  due  to  genetic 
manipulations. 

Chimeric  Vaccine  Against  Tick-Borru' 
Encephalitis  Vims 

A  Pletenev.  R  Men.  RM  Chanock.  C-J 

Ui  (NIAID) 
Serial  No  60/061.  441  filed  Oct  08. 1997 
Licensing  Contact:  Carol  Salata.  301/ 

496-7735  ext.  232 

The  present  invention  relates  to  a 
chimeric  virus  vaccine  against  tick- 
borne  encephalitis  virus  (TBEV).  The 
preM  and  E  structural  genes  of  the  tick- 
bome  encephalitis  Langat  virus  and  the 
non-structural  genes  of  the  mosquito- 
borne  dengue  virus  form  a  live, 
attenuated  chimeric  virus  vaccine 
against  tick-bome  encephalitis  virus. 
The  live  chimeric  vaccine  was 
administered  intrajjeritoneally  and 
exhibited  complete  attenuation  in  mice 
while  at  the  same  time  providing 
protection  against  subsequent  challenge 
with  the  virulent  parental  Langat  virus 
which  is  virulent  for  mice. 

Methods  and  \ppdr,i'us»>s  for 
Processing  SyathebizeU  Models  of 
Complex  Medical  Structures 

RM  Summers  (CC) 

Serial  No.  60/056.  452  filed  Aug  19. 

1997 
Licensing  Contact:  John  Fahner-Vihtelic, 

301/496-7735  ext.  270 

The  present  invention  provides  a  new 
algorithm  for  generating  computer 
models  of  complex  anatomical 
structures  from  data  such  as  CT.  This 
algorithm  minimizes  the  problem  of 
"leakage"  found  in  existing  algorithms. 


which  leads  to  incorrect  assignment  of 
voxels  as  belonging  to  the  feature  of 
interest.  This  improvement  greatJy 
sf)eeds  computation  time,  and 
anatomical  features  modeled  with  this 
algorithm  may  be  displayed  in  real  time, 
allowing  "virtual  endoscopy."  The 
method  has  been  demonstrated  in 
clinical  "virtual  bronchoscopy."  A 
method  for  computer-assisted  detection 
of  lesions  within  body  cavities  is  also 
disclosed. 

Siniultaiipiuis  Multicolor  Visualization 
of  (;hn)m(>i;i»ni(  Dvps  I  sing  Brighlfield 
Microscopy  and  Spectral  Imaging 

T  Rjed.  .M  .MacViUe  iNHGRlj 

Serial  No.  60/055.439  filed  Aug  8.  1997 

Licensing  Contact:  John  Fahner-Vihtelic, 

301/496-7735  ext.  270 

The  present  application  describes  a 
method  and  apparatus  for  spectral 
imaging.  This  invention  enables  one  to 
distinguish  [jermanent  chromogenic 
dyes  attached  to  DNA  probes  and 
hybridized  to  interphase  cells  from 
cytological  preparations.  This 
technology  has  application  in  areas  such 
as  analysis  of  Pap  smears  or  cells  from 
fine  needle  aspirations.  Color 
identification  is  based  on  the 
measurement  of  the  entire  absorption 
spectrum  of  chromogenic  dyes  by  means 
of  spectral  imaging,  which  allows  for 
the  unambiguous  identification  of 
otherwise  not  discemable  dyes.  This 
approach  also  allows  for  multi- 
parameter analysis  of 
immunocytochemical  markers  and  RNA 
in  situ  hybridization.  The  diagnosis, 
staging,  and  prognosis  of  human  cancers 
could  be  greatly  improved  by 
complementing  morphology  with 
genetic  markers  for  tumor  progression 
using  this  method. 

Vlf'thods  ^f)r  I  r»'ating  Parasitic 
Inlet-tiun  L  sing  1  hiopeptides 

MJ  Rogers.  TF  McCutchan.  GA 
McConkey.  A  Fairfield  (NIAID)  DHHS 
Reference  No.  E-202-97/0;  PCT/ 
US97/11939  filed  July  7.  1997. 
Licensing  Contact:  Carol  Salata.  301/ 
496-7735  ext.  232 

This  invention  provides  a  method  for 
treating  a  parasitic  infection  (when  the 
parasite  has  a  plastid-like  organelle) 
with  a  thiopeptide.  The  parasitic 
infection  may  be  caused  by  parasites  of 
the  Apicomplexa  phylum,  the 
Microspora  phylum  or  the  Ascetospora 
phylum.  The  thiopeptide  used  to  treat 
the  parasitic  infection  can  be  any 
member  of  the  class  of  compounds 
characterized  as  sulfur-rich  peptide 
antibiotics  with  multiple  thiazole  rings 
which  inhibit  protein  synthesis  in  the 
plastid-like  organelle  of  the  parasites. 
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The  disclosed  thiopeptides  can  be  but 
are  not  limited  to.  thiostrepm. 
micrococcin  P.  nosiheptide,  siomycin. 
sporangiomycin,  althiomvcin,  the 
thiocitlins  and/or  thiopeptin.  as  well  as 
sulfur-nch  peptide  antibiotic:  containmp 
multiple  thiazole  rings,  produced  by 
streptomvcetes  or  other  peptide 
antibiotic- producing  organisms 

Image  Registration  Using  Closest 
Corresponding  Voxels  With  an  Iterative 
Registration  Process 

JOstuni  (LDRR) 

Serial  No,  08/847,733  filed  Apr  28.  1997 
(claiming  priontv  date  of  Apr  29, 
1996) 
Licensing  Contract  [ohn  Fahner- 
Vihtelic,  301/496-7735  ext   270 
The  present  invention  provides  a 
novel  method  of  3D  medical  image 
registration,  that  is,  the  alignment  of  two 
or  more  related  3D  images.  This  method 
overcomes  problems  seen  in 
conventional  registration  te<.hniques 
arising  from  mismatching  of  voxel 
intensities.  This  is  of  particular 
importance  when  registenng  images 
derived  from  different  techniques,  sue  h 
as  MR]  and  CT  The  invention  allows 
the  registration  of  images  despite  the 
lack  of  direct  relationship  between 
intensity  levels  m  the  different 
techniques,  varying  patient  placement. 
and  occlusion  and  noise  in  the  image. 

System  for  Synergistic  Combination  of 
Multiple  Automatic  Induction  Methods 
and  Automatic  Re-Representation  of 
Data 

L  Hunter  (NLM) 

DH  Reference  No.  E-1 18-96/0;  PCT/ 

US97'{)«951  filed  Mav  23  1996 
Licensing  Contact.  Jotin  Pahner-Vihtelic, 

301/496—7735  ext.  270 

The  present  applif.ation  des(  ribes  a 
unique  prototype  ut  an  advan(,ed 
framework  which  relates  to  the  field  of 
multidimensional  data  mining,  machine 
learning,  and  analvsis  that  has  been 
named  COEV  (for  COEVoiutionall 
COEV  svnergisticaily  combines  different 
methods  of  statistical  analysis,  neural 
networks,  decision  trees  and  geneti( 
algorithms  for  the  resolution  of  data 
queries.  COEV  automatically  determines 
the  optimal  methods  and  data 
representations  to  apply  at  each  step  of 
inquiry  and,  as  a  result,  can  provide 
outcomes  that  are  significantly  more 
accurate  than  can  be  achieved  by  use  of 
any  one  methodology  alone  The 
invention  uses  an  evolutionary  learning 
technology  to  improve  predictive 
outcomes  with  continued  use.  COEV  is 
designed  to  advance  the  accuracy, 
HexibiHty,  speed  and  ease  of  use  of 
advanced  data  analysis  technologies. 


Characteristics  of  problems  that  are 
appropriate  for  the  application  of  the 
COEV  method  are:  (l)  .Appropriate  for 
machine  learning,  in  that  there  is  a  well- 
defined  set  of  input  variables  and  a  clear 
prediction  target;  (21  difficult  for 
traditional  methods,  and  where  a 
modes!  improvement  m  accuracy  over 
existing  machine  learning  methods  (e.g., 
neural  networks)  would  be  significant; 
(3)  there  is  a  large  amount  of  training 
data,  ideally  thousands  of  cases. 

Possible  application  areas  of  interest 
include  the  analvsis  of  high-throughput 
screening  data  for  pharmaceutical 
discovery,  detecting  patterns  of  fraud  in 
insurance  claims,  or  automating 
screening  of  medical  images. 

This  invention  requires  further  R&D 
and  testing  to  make  it  a  practical  system 
for  widespread  use 

Dated   Mas  ~    •1998 
Jack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
jFK  Doc  9»- 13011  Filed  5-14-98;  8:45  ami 

BILLING  CXX>e  4140-01-M 

DEPARTMENT  OF  HEALTH  ANlf 
HUMAN  SERVICES 

National  Institutes  of  Heattti 

National  Institute  on  Aging;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
P~ederal  .Advisorv  Committee  Act,  as 
amended  (5  V.  S  C  Appendix  2).  notice 
is  hereby  given  of  the  follow  ;nc 
meetings: 

Name  of  SEP  Sational  Institute  on  Aging 
Special  Emphasis  Panel  Stress,  Aging  and 
Wound  Healing. 

Date  of  Meeting  Mav  27,  1998. 

Time  of  Meeting.  12:00-p.m.  to 
adjaurnment 

Place  of  Meeting  HoHdav  Inn  on  the  Lane, 
Columbus.  Ohio 

Purpose/ Agenda :  To  review  a  program 
project  application. 

Contact  Person  Or  Mar\  Nekola.  Scientific 
Review  .Administrdlor.  Gateway  Building. 
Room  2C212,  National  institutes  of  Health, 
Bethesda,  Maryland  20892-9205,  (301)  496- 
9666. 

Name  of  SEP  National  Institute  on  Aging 
Special  Emphasis  Panel  QTL,  Analysis  of 
Age-Related  Phenotypes. 

Date  of  Meeting:  May  29,  1998. 

Time  of  Meeting:  1 1 :00  a.m.  to 
adjournment 

Place  of  Meeting:  Chicago  O'Hare  Marriott, 
Chicago,  Illinois. 

Purpose/ Agenda:  To  review  a  program 
project  application. 

Contact  Person:  Dr.  James  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health.  Bethesda,  Marvland  20892-9205, 
(301)496-9666. 


Name  of  Committee:  National  institute  on 
.Aging,  Initial  Review  Group  Biology,  Aging 
Review  Committee. 

Dotes  of  Meeting:  June  1-2. 1998. 

Times  of  Meeting:  )une  1-7:30  p.m.  to 
recess,  )une  2-8:(X)  a.m.  to  adjournment. 

Place  of  Meeting:  Chevy  Chase  Holiday 
Inn,  5520  Wisconsin  Avetiue,  Chevy  chase, 
Maryland  20815. 

Purpose/ Agenda:  To  review  a  program 
project  application. 

Contact  Person:  Dr.  )ames  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Marvland  20892-9205, 
(301)496-9666 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Clinical  Aging 
Review  Committee. 

Date  of  Meeting:  June  2. 1998 

Time  of  Meeting:  8:00  a.m.  to  adjournment 

Place  of  Meeting:  Holiday  Inn  Bethesda, 
8120  Wisconsin  Avenue,  Bethesda,  Mar\'land 
20815 

Purpose/ Agenda:  to  perform  the  various 
grant  applications. 

Contact  Person  Dr  William  Kachadorian. 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health  Bethesda,  Maryland  20892-9205, 
(301)  496-9666 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Neurosciences  of 
Aging  Review  Committee. 

Date  of  Meeting:  June  8-10, 1998. 

Times  of  Meeting:  )une  8-7:00  p.m.  to 
recess,  June  9-8fl0  a.m.  to  recess,  June  10- 
8  (X)  am.  to  adjournment. 

Place  of  Meeting:  Chevy  Chase  Holiday 
Inn,  5520  Wisconsin  Avenue.  Chevy  Chase, 
Maryland  20815 

Purpose/ Agenda:  To  review  grant 
applications. 

Contact  Person:  Dr.  Louise  Hsu.  Scientific 
Review  Administrator,  Gateway  Building, 
Room  3C212,  National  Institutes  of  Health, 
Bethesda.  Marvland  20892-9205,  (301)  496- 
9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel  Alzheimers  Disease 
Patient  Registry. 

Date  of  Meeting:  June  10,  1998 

Time  of  Meeting:  4KX)  p.m.  to  adjournment 

Place  of  Meeting:  Chevy  Chase  Holiday 
Inn,  5520  Wisconsin  Avenue,  Chevy  Chase. 
Maryland  20815. 

Purpose/ Agenda:  To  review  research 
project. 

Contact  Person:  Dr  Louise  Hsu.  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212.  National  Institutes  of  Health. 
Bethesda.  Maryland  20892-9205,  (301)  496- 
9666. 

Name  of  SEP:  National  Institute  on  Aging    • 
Special  emphasis  Pane!  Group  A. 

Dote  of  Meeting:  )une  10. 1998 

Time  of  Meeting:  8:00  a.m.  to  12:00  noon. 

Place  of  Meeting:  Chevy  Chase  Holiday 
Inn,  5520  Wisconsin  Avenue.  Chevy  Chase, 
Maryland  20815. 

Purpose/ Agenda:  To  pilot  study  review  a 
grant  application  mostly  concerning 
molecular  biology,  Alzheimer's  disease, 
biochemistry  and  neurology  of  aging 

Contact  Person:  Dr  Arthur  Schaerdel. 
Scientific  Review  Administrator.  Gateway 


2   Ml'IH 
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Building.  Room  2C212.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892-9205. 
(301)496-9666 

Name  of  SEP  National  Institute  on  Aging 
Special  Emphasis  Panel  Group  B. 

Date  of  Meeting:  lune  10,  1998. 

Time  of  Meeting:  8:00  am.  to  12:00  noon. 

Place  of  Meeting:  Chevy  Chase  Holiday 
Inn.  5520  Wisconsin  Avenue.  Chevy  Chase. 
Maryland  20815. 

Purpose/ Agenda:  To  pilot  study  review  a 
grant  application  mostly  concerning 
behavior,  social  activity  memory,  cognition, 
and  clinical  studies  of  aging. 

Contact  Person:  Dr.  Arthur  Schaerdel, 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892-9205. 
(301)496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel.  National  Bureau  of 
Economic  Research 

Date  of  Meeting:  June  15.  1998. 

Time  of  Meeting:  8:00  a.m.  to  5:00  p.m. 

Place  of  Meeting:  Pooks  Hill  Marriott  Hotel. 
5151  Pooks  Hill  Road.  Bethesda.  Maryland 
20814. 

Purpose/ Agenda:  To  review  grant 
applications. 

Contact  Person:  Dr.  James  Harwood, 
Scientific  Review  Administrator.  Gateway 
Building.  Rofjm  2C212.  National  Institutes  of 
Health,  Bethesda.  Maryland  20892-9205. 
(301)496-9666. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866.  Aging  Research, 
National  Institutes  of  Health) 

Dated:  May  12. 1998. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  98-13008  Filed  5-14-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Nation.ii  Institutes  o'  Health 

National  Library  of  Me<lH, ine    Meeting 
of  the  Biomedii  .11  Libr.:)rv  Ht^vu»w 
CornrT!ittet> 

f  ursuaiit  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Librat7  Review  Committee 
on  June  17-18,  1998,  convening  at  9 
a.m.  in  the  Board  Room  of  the  National 
Library  of  Medicine.  Building  38.  8600 
Rockville  Pike.  Bethesda,  Maryland. 

The  meeting  on  June  17  will  be  open 
to  the  public  ^om  9  a.m.  to 
approximately  9:30  a.m.,  11:30  a.m.  to 


noon,  and  3:15  p.m.  to  3:45  p.m.  and  on 
June  18  from  8:30  a.m.  to  8:45  a.m.  for 
the  discussion  of  administrative  reports 
and  program  developments.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
iBascnable  accommodations,  should 
contract  Dr.  Sharee  Pepper  at  301-496- 
4253  two  seeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  on  June  17  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  from  9:30  a.m.  to 
approximately  11:30  a.m.,  noon  to  3:15 
p.m.,  and  3:45  p.m.  to  approximately  5 
p.m.,  and  on  June  18  from  8:45  a.m.  to 
adjournment.  These  applications  and 
the  discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning  ■ 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Sharee  Pepper,  Health  Scientist 
Administrator,  Extramural  Programs, 
national  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda.  Maryland 
20894.  telephone  number:  301-496- 
4253,  will  provide  summaries  of  the 
meeting,  rosters  of  the  committee 
members,  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance.  National  Institutes  of  Health) 

Dated:  May  8,T998. 
LaVerae  Y.  StrmRfield. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-13009  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  National 
Library  of  Medicine;  Meeting  of  the 
Literature  Selection  Technical  Review 

Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee,  National  Library  of 
Medicine,  on  June  11-12.  1998. 
convening  at  9  a.m.  on  June  11  and  at 
8:30  a.m.  on  June  12  in  the  Board  Room 
of  the  National  Library  of  Medicine, 
Building  38,  8600  Rockville  Pike, 
Bethesda,  Maryland. 

The  meeting  on  June  11  will  h>e  open 
to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 


discussion  of  administrative  reports  ^d 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Lois  Ann  Colaianni  at  301- 
496-6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(9)(B).  Title  5  U.S.C, 
Pub.  L.  92-463.  the  meeting  will  be 
closed  on  June  11  from  10:30  a.m.  to 
approximately  5  p.m.  and  on  June  12 
from  8:30  a.m.  to  adjournment  for  the 
review  and  discussion  of  individual 
journals  as  potential  titles  to  be  indexed 
by  the  National  Library  of  Medicine.    . 
The  presence  of  individuals  associated 
with  these  publications  could  hinder 
fair  and  open  discussion  and  evaluation 
of  individual  jourr\als  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni.  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations.  National  Library  of 
Medicine.  8600  Rockville  Pike. 
Bethesda,  Maryland  20894.  telephone 
number:  301-496-6921.  will  provide  a 
summary  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

Dated:  May  8.  1998 
LaVerne  Y.  Stringfield. 
Committee  Manugfment  Officer.  NIH. 
|FR  Doc.  98-13010  Filed  5-14-98;  8:45  am) 

SILUNG  COOC  414(M>1-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  Pub  L  92-463.  notice  is 
hereby  given  of  the  followmg  meetings 
of  the  SAMHSA  Special  Emphasis  Panel 
II  in  May  1998. 

A  summary  of  the  meetings  may  be 
obtained  from:  M^Oee  Herman. 
Committee  Manaj^ient  Liaison. 
SAMHSA.  Office  of  Program  Planning 
and  Coordination  (OPPC).  Division  of 
Extramural  Activities.  Policy,  and 
Review.  5600  Fishers  I^ne,  Room  17- 
89.  Rockville.  Maryland  20857. 
Telephone:  (301)  443-7390 

SuDstantive  program  information  may 
be  obtained  from  the  individuals  named 
as  Contact  for  the  meetings  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
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financial  information  about  an 
individual  s  proposal.  The  discussions 
may  also  reveal  information  about 
procurement  activ.  ities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  informatioi; 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meetings  are  concerned  with  matters 
exempt  from  mandatorv  disclosure  in 
Title  5  U.S.C.  552b(c)  (3),(4),  and  (6)  and 
5U.S.C.  App.  2.  §10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Mf^tmg  Date.  May  20.  1998. 

Place:  DoubleTree  Hotel — Rockville  Room. 
1750  Rockville  Pike,  Rockville.  MD  20852. 

Closed:  May  20. 1998,  9:00  a.m.— 
adjournment. 

Contact:  Joan  Harrison,  Room  17-89. 
Parklawn  Building,  Telephone:  (301)  443- 
3042  and  FAX:  (301)  443-3437. 

Committee  Name  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  May  27,  1998. 

Place:  Park  Hyatt  Hotel,  St.  James  Park 
Room,  1201  24th  Street,  NTW,  Washington, 
DC  20037. 

Qosed:  May  27.  1998  9:00  a.m.— 
adjournment. 

Contact:  George  T.  Lewis.  Ph.D.,  Room  17- 
89.  Parklawn  Building.  Telephone:  (301) 
443-3042  and  FAX:  (301)  443-3437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need<o  meet  timing  limitations  imp>osed  by 
the  review  and  funding  cycle. 

Dated:  May  11, 1998. 
Jeri  Lipov. 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
(FR  Dor  C18-12964  Filed  5-14-98;  8:45  am] 

BILLING  CODE  4182-20-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notu:e  is  hereby  given  of  the  following 
meetings  of  the  S.^MHSA  Special 
Emphasis  Panel  I  and  Special  Emphasis 
Panel  II  in  June  1998 

A  summary  of  the  meetings  may  be 
obtained  from:  Ms   Dee  Herman, 
Committee  .Management  Liaison, 
SAMHSA,  Office  of  Program  Planning 
and  Coordination  (OPPC).  Division  of 
Extramural  Activities,  Policy,  and 
Review.  5600  Fishers  Lane,  Room  17- 
89,  Rot;kville.  Marvland  20857. 
Telephone:  (301)  443-7390. 

Substantive  program  information  may 
be  obtained  from  the  individuals  named 
as  Contact  for  the  meetings  listed  below 

The  first  meeting  will  include  the 
review,  discussion  and  evaluation  of 
individual  grant  proposals.  These 


discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  applications. 
.'Iccordingly.  this  meeting  is  concerned 
with  matters  exempt  from  mandatory 
aisclosure  in  Title  5  U.S.C.  552b(c)(6) 
and  5  U.S.C.  App. 2,  §  10(d). 

Committee  Name:  SAMHSA  Sp>ecial 
Emphasis  Panel  1  (SEP  I). 

Meeting  Dates:  June  1-4, 1998. 

Place:  DoubleTree  Hotel — Halpine  Room. 
1750  Rockville  Pike.  Rockville.  MD  20852. 

Closed:  June  1-3.  1998.  9:00  a.m.— 5:00 
p.m.,  June  4,  1998.  9:00  a.m. — adjournment. 

Panel:  Center  for  Mental  Health  Services 
Child  Mental  Health  Initiative. 

Contact:  Mildred  Cannon,  Ph.D..  Room  17- 
89.  Parklawn  Building,  Telephone:  301-443- 
9919  and  FAX:  301-443-3437 

The  remainder  of  the  meetings  will  include 
the  review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  proposals  and 
confidential  and  financial  information  about 
an  individual's  proposal.  These  discussions 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets  and 
commercial  or  financial  information  obtained 
from  a  person  and  privileged  and 
confidential.  Accordingly,  the  meetings  are 
concerned  with  matters  exempt  from 
mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)(3),(4),  and  (6)  and  5  U.S.C.  App.  2, 
§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  June  8,  1998. 

Place:  DoubleTree  Hotel — Twinbrook 
Room.  1750  Rockville  Pike,  Rockville. 
Maryland  20852. 

Closed:  June  8. 1998  8:30  am —10:30  a.m. 

Conuhittee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  June  8,  1998. 

Place:  DoubleTree  Hotel — Twinbrook 
Room,  1750  Rockville  Pike,  Rockville, 
Maryland  20852. 

closed:  June  8.  1998  11:00  a.m.— 1:00  p.m. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  June  8,  1998. 

Place:  DoubleTree  Hotel — Twinbrook 
Room,  1750  Rockville  Pike.  Rockville. 
Maryland  20852. 

Closed:  June  8. 1998  2:30  p.m. — 4:30  p.m. 

Committee  Name  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  June  9. 1998. 

Place:  DoubleTree  Hotel — Twinbrook 
Room.  1750  Rockville  Pike.  Rockville. 
Maryland  20852. 

Closed:  June  9.  1998  8:30  a.m.— 10:30  a.m. 

Contact:  Clark  Lum,  Ph.D..  Room  17-89, 
Parklawn  Building.  Telephone:  301—443- 
9919.  FAX:  301-443-3437. 

Dated;  May  11,  1998. 

Jen  Lipov, 

Committee  Management  Officer,  Substance 
,'\husf  and  Mental  Health  Services 

Administration 

(PR  DtK  98-12969  Filed  5-14-98;  8:45  ami 

BILUNG  CODE  41&2-a>-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No   FR-4349-N-18J 

Submission  lor  QMB  Review: 
Comment  Request 

agency:  Office  o:  the  Assistant 
Secretary  for  Administration  HUD, 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (QMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  June  15, 
1998 

ADDRESSES.  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
QMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  WO      tton.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
fit)m  Mr.  Eddins. 
SUPPLBMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
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and  IIUJ  the  iiamus  and  v 
numbers  of  an  agency  oft  uliar 

with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  .Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  35.  as 
amended. 


David  S.  Cristy. 

Director.  IBM  Policy  and  Management 

Division. 

Title  of  Proposal:  Section  5(h) 
Homeownership  Procram. 

Office;  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0201. 

Dechption  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Housing  Authorities  (HAs).  after 
consulting  with  residents,  prepare  and 
submit  a  homeownership  plan  to  HUD. 


The  plan  has  to  meet  certain  HUD 
criteria.  The  information  provided  by 
HAs  will  be  used  by  HUD  to  ensure  that 
they  are  complying  with  the 
requirements  imposed  by  Section  5  (h) 
of  the  Housing  Act  of  1937. 

Form  Number:  None. 

Respondents:  State.  Local,  or  Tribal 
Government.  Individuals  or  Households 
and  Not-For-Profit  Institutions. 

Frequency  of  Submission: 
Recordkeeping  and  Annually. 

Reporting  Burden: 


Number  of 
responoents 

Frequency  ot 
response 

Hours  per 
response 

- 

Burden 
tKHjrs 

InfoffTiattoo  Collection  

50 

1 
1 

76 
1 

3.800 

Recofdkeeoina , 

50 

50 

Total  Estimated  Burden  Hours:  3.850. 

Status:  Reinstatement  without 
changes. 

Contact:  Gary  Van  Buskirk.  HUD. 
(202)  401-8812  x4241.  loseph  F.  Lackey. 
Jr.OMB.  (202)  395-7316. 

Dated:  May  7.  1998. 
|FRD<k:  'J8-12Q41  Filed  5-14-98:  8  45  ami 
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Submission  for  OMB  f^-vv'w: 
Comrr>ent  Re<^ue  . 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
colle<;tion  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
suhje<;t  proposal 

DATES:  Comments  due  date:  |une  15. 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 


date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urtian  Development.  451  7th  Street, 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATtON:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

The  Notice  lists  tne  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Offirpr  for  the  Department. 

\  Liihnniy:  Section  3507  of  the  Paperwork 
Reautiion  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  May  8.  1998 
David  S.  Crisry. 

Director.  IBM  Policy  and  Management 
Division 

Title  of  Proposal:  Survey  of  Title  I 
Borrowers. 

Office:  Housing. 

OMB  Approval  Number:  2502-XXXX. 

Descriptio  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Title 
I  loans  are  made  by  private  lenders,  and 
HUD  insures  the  lender  against  losses 
from  borrower  defaults.  HUD  needs  the 
added  data  collections  to  assess 
consumer  satisfaction  and  improve 
portfolio  management. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households  and  Federal  Government. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numt>er  ot 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Information  Collection 


10.000 


.0833 


833 


Total  Estimated  Burden  Hours:  833. 

Status:  New. 

Contact:  Maurice  Gulledge.  HUD, 
(202)  708-6396;  Joseph  F  Lackey  Jr.. 
OMB.  (202)  395-7316. 


Dated:  May  8.  1998. 
jFR  Doc.  98-12942  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dorket  No.  FR-4341-f4-10] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  ot  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  May  15.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  DepaJlnient  ui  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street,  SW,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
ai..i.ordcini.t;  uitr.  tt.e  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Fede^l  buildings 
and  real  property  that  U(lD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  Mav  7.  1998. 
h  rt'd  Karnas.  [r  . 

Deputy  Assistant  Secretary  for  Economic 

Development. 

|FR  Doc.  98-12619  Filed  5-14-98;  8:45  am) 

BIUJNG  CODE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4315-N-05] 

Announcement  of  OMB  Approval 
Numt)er 

AGENCY;  Office  of  Policy  Development 
,ii:>l  Kf'seari.ii.  Hl'U, 
ACTION:  Announcement  of  the  Office  of 
Management  and  Budyet  fOMB) 
approval  number 

summary:  The  purpose  of  this  document 
is  to  announce  the  OMB  approval 
number  for  the  collection  and  analysis 
of  information  to  assess  the  extent  of 


conformity  with  t.he  accessibility 
provisions  of  the  Fair  Housing 
Amendments  .^ct  {the  Act]  of  1988 
requirmg  newly  constructed 
multifamily  dwelling  covered  under  the 
Act,  available  for  first  occupancy  after 
March  13,  1991.  be  designed  and 
constructed  to  be  accessible  to  persons 
with  disabilities 

FOR  FURTHER  INFORMATION  CONTACT: 
.-\.ar.  Rothman.  Social  Science  Analyst. 
Office  of  Policy  Development  and 
Research,  telephone  (202)  708^370, 
x5726.  A  telecommunications  device  for 
the  hearing  impaired  (TTY)  is  available 
at  (202)  708-3259  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  On 
November  25,  1997  (62  FR  62782).  the 
Department  published  in  the  Federal 
Register  a  notice  of  proposed  data 
collection  and  analysis  of  information  to 
assess  the  extent  of  conformity  with  the 
accessibility  provisions  of  the  Fair 
Housing  Amendments  Act  (the  Act)  of 
1988  requiring  newly  constructed 
multifamily  dweUings  covered  under 
the  Act,  available  for  first  occupancy 
after  March  13.  1991,  be  designed  and 
constructed  to  be  accessible  to  persons 
with  disabilities.  The  document, 
entitled,  Notice  of  Proposed  Information 
Collection  for  Public  Comment, 
indicated  that  the  information  collection 
requirements  in  the  notice  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval 
under  Section  3506  of  the  Paper 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended).  The  proposal 
also  listed  the  title  of  the  proposal, 
description  of  the  need  for  the 
information  and  the  proposed  use.  The 
present  document  provides  notice  of  the 
OMB  approval  number.  Accordingly, 
the  control  number  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paper  Reduction 
Act  of  1995  (U.S.C.  3501-3520)  for  the 
Notice  of  Proposed  Information 
collection  for  Public  Comment  is  2528- 
0193.  This  approval  number  expires  on 
October  31,  1999.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Dated:  May  7,  1998. 
Paul  A.  Leonard. 

Deputy  Assistant  Secretary  for  Policy 

Development. 

[FR  Doc.  98-12943  Filed  5-14-98;  8:45  am] 

BILLING  CODE  4210-A2-M 


DEPARTMENT  OF  the  INTERIOR 

Bureau  of  L^nd  Maaaqemer^'. 

[  A2  -040-S6  -  •>  040  -  <>c ; 

Caii  tor  Giia  Bex  Acviso-A'  Co'^'^'^f^ 
Norninalions 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Call  for  nominations  for  Gila 

Box  Riparian  National  Conservation 

Area  Advisory  Committee. 

SJMMAP>:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  fill  two 
positions  on  the  Gila  Box  Riparian 
National  Conservation  Area  Advisory 
Committee,  pursuant  to  Title  2,  Section 
201,  of  the  Arizona  Desert  Wilderness 
Act  of  1990. 

The  purpose  of  the  Advisory 
CoiTimittee  is  to  provide  informed 
advice  to  the  Safford  Field  Office 
Manager  on  management  of  public  lands 
in  the  Gila  Box  Riparian  National 
Conservation  Area.  Members  are 
currently  assisting  BLM  specialists  with 
the  implementation  of  the  Final  Gila 
Box  Interdisciplinary  Activity  Plan.  The 
Advisory  Committee  will  meet 
approximately  one  time  during  (FY  98) 
to  assist  with  plan  implementation. 
Members  serve  without  salary,  but  are 
reimbursed  for  travel  and  per  diem 
expenses  at  current  rates  for  government 
employees. 

To  ensure  membership  of  the 
Advisory  Committee  is  balanced  in 
terms  of  categories  of  interest 
represented  and  functions  performed, 
nominees  must  be  qualified  to  provide 
advice  in  specific  areas  related  to  the 
primary  purposes  for  which  the  Gila 
Box  Riparian  National  Conservation 
Area  was  created.  These  categories  of 
expertise  include  wildlife  conservation, 
riparian  ecology,  archaeology, 
hydrology,  recreation,  envirotmiental 
education,  or  other  related  disciplines. 

Persons  wishing  to  nominate 
individuals  or  those  wishing  to  be 
considered  for  appointment  to  serve  on 
the  Advisory  Committee  should  provide 
names,  addresses,  professions, 
biographical  data,  and  category  of 
expertise  for  qualified  nominees. 
Persons  selected  to  serve  on  the 
Committee  will  serve  a  three-year  term, 
July  31,  1998  to  July  31.  2001. 
Nominations  should  be  submitted  in 
writing  to  the  Safford  Field  Office 
Manager  at  the  address  provided  below. 

ADDRESSES:  For  further  information 
contact,  Elmer  Walls,  Team  Leader. 
Resource  Use  and  Protection  Group, 
Bureau  of  Land  Management,  Safford 
Field  Office,  711  14th  Avenue,  Safford, 
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Arizona  «55-it>.  talwphono  iiuiutHjr  15.JUJ 

348-^400. 

DATES:  All  nominations  should  be 

received  by  June  1.  1998. 

Dated  Mav  5.  1998. 
WUUam  T.  Qvkh. 

Field  Office  Manager 

IFRDoc  98-12931  Filed  5-14-98.  8  45  ami 

MXINQ  COOC  4310-»-M 

DEPA»    Mf  NT  OF  THE  INTERIOR 
Bureau  of  Land  Me  .)!••■  '-n 
(CA-«30- 1020-00  [4000/1790] 

Notice  O'  A.  i.MD.i^'y   ,)•  final 

EnvtronfiMnt^i    -"u-i'  '  Nt^t'.-r^'"''  )nri 

Propo— d  n r\     Ar^end^)er{  '.■..  LanU 
Us*  Plans  In  the  Developnr>ent  of 
Standards  for  Rangaiand  Haattti  af>d 
Guidallnes  lor  Qrajrlr>g  Managamant  on 
Public  L^nds  in  Californta  and 
Northwestern  Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  (BLM)  in  California  has 
available  a  Final  Environmental  Impact 
Statement  (Final  EIS)  to  addresa 
Standards  for  Range  land  Health  and 
Guidelines  for  Crazing  Management  as 

f>rovided  in  BI^'s  grazing  regulations 
43  CFR  Part  4100)  and  to  amend,  as 
necessary,  existing  Land  Use  Plans  in 
the  State.  The  Final  EIS  is  prepared  in 
compliance  with  the  National 
Environmental  Policy  At.1.  This  notice 
announces  the  availability  of  the  Final 
EIS  for  public  review. 
OATti:  Protests  concerning  the  Final  EIS 
muitt  be  received  by  June  15,  1998 

ADDRESSES:  Protests  concerning  the 
Final  EIS  should  be  mailed  to  Director 
(210).  Bureau  of  Land  Management, 
Attention:  Brenda  Williams.  1849  C 
Street.  NW  .  Washington.  DC  20240. 
Requests  to  receive  a  copy  of  the  Final 
EIS  should  be  aiade  to  |im  Morrison. 
Rangeland  Health  Coordinator.  Bureau 
of  Land  Management.  2135  Butano 
Drive.  Sacramento.  CA  95825-0451  or 
phone (916) 978-4642 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Mumson  at  (916)  978-4642 

SUPPt^EMENTARY  MFOMNATION:  The  BLM 
opened  an  initial  scoping  period  on 
March  25.  1996.  closing  on  April  24. 
1996  and  due  to  public  desires. 
reopened  the  scoping  period  on  August 
5.  1996.  closing  September  4.  1996 
Information  taken  during  the  scoping 
periods,  information  developed  ht>m 
BLM's  Resource  Advisory  Councils 


lR,\UsJ.  and  other  inlormation.  Dom 
existing  and  new,  were  used  to 
formulate  alternatives  and  to  analyze 
the  impacts  to  the  environment  as 
docxmiented  in  a  Draft  EIS.  A  Draft  EIS 
was  issued  May  27,  1997  and  provided 
90  days  for  public  review  and  comment. 
The  comments  received  were  analyzed 
and  considered  in  the  development  of 
the  Final  EIS  The  comments  and  BLM's 
response  are  included  in  the  Final  EIS 
document. 

As  indicated  in  the  previous  notices 
of  intent.  BLM  is  required  by  grazing 
management  regulations  (43  CFR  Part 
4100),  effective  August  21.  1995  to 
develop  state- wide  Standards  for 
Rangeland  Health  and  Guidelines  for 
Grazing  Management  The  final  selected 
Standards  and  Guidelines  (SAGs)  will 
be  incorporated  into  existing  Land  Use 
Plans  as  plan  amendments.  The  Final 
EIS  is  tiered  to  the  national  EIS  which 
was  completed  in  early  1995  during  the 
development  of  the  above  referenced 
regulations.  The  development  of 
rangeland  S&Gs  for  the  public  owned 
rangelands  in  Southern  California  are 
not  included  in  this  effort  and  will  be 
develop>ed  later  in  conjunction  with  the 
development  of  coordinated 
management  plans. 

There  are  five  alternatives  sets  of 
rangeland  S&Gs  considered  in  the  Final 
EIS  including:  (1)  a  set  of  S&Gs  from 
each  of  three  RACs  which  constitutes 
the  proposed  action.  (2)  a  consolidated 
state-wide  set  of  S&Gs.  (3)  a  set  of  fall- 
back SAGs  as  references  in  the 
regul^ons  and  constitutes  the  no  actioi. 
alternative.  (4)  a  set  of  S&Gs  for  rapid 
improvement  and  recovery  of  rangeland 
health  and  (5)  a  set  of  SAGs  as  the 
preferred  alternative.  The  Final  EIS 
analyzes  the  environmental,  social,  and 
economic  impacts  for  each  alternative 

This  document  will  also  amend  19 
existing  land  use  plans  in  California  and 
portions  of  Northwestern  Nevada.  The 
proposed  plan  amendments  may  be 
protested  only  by  parties  who 
participated  in  the  planning  and 
analysis  process  and  may  only  protest 
issues  that  had  been  previously  raised 
on  the  Draf^  EIS.  Protests  must  be  sent 
to  the  Director  (210).  Bureau  of  Land 
Management.  Attention:  Brenda 
Williams.  1849  C  Street.  NW.. 
Washington,  DC  20240.  Protests  must  be 
postmarked  no  later  than  June  15.  1998 
Protests  must  minimally  contain  the 
following  information. 

1.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statemant  of  the  part  or  |}arts 
baing  prolMtad.  Cite  pages,  paragraphs. 


maps.  etc.  of  the  proposed  action  where 
practical. 

4.  A  copy  of  all  documents  addressing 
the  issue(s)  that  the  protestant 
submitted  during  the  draft  EIS  process, 
or  a  reference  to  the  date  when  the 
protestant  discussed  the  issue(s)  for  the 
record. 

5.  A  concise  statement  why  the 
protestant  believes  the  BLM  State 
Director's  proposed  action  is  incorrect. 

At  the  end  of  the  30-day  protest 
period,  the  proposed  action,  excluding 
any  portion  under  protest  will  become 
final.  A  Record  of  Decision  will  be 
issued  for  non-protested  portions  of  the 
proposal,  amending  land  use  plans. 
Approval  will  be  withheld  on  any 
portion  of  the  proposal  under  protest 
until  a  final  action  has  been  completed 
on  such  protest. 

No  formal  public  hearings  or  meetings 
are  anticipated. 

Dated:  May  6,  1998 
Carl  Rountnw. 

Deputy  State  Director.  Natural  Resources 
|FR  Doc.  98-12586  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Termination  of  Preparation  of 
an  Environmental  Impact  Statement  for 
the  Great  Egg  Harbor  National  Scenic 
and  Recreational  River  Comprehensive 
Management  Plan 

agency:  National  Park  Service.  Interior. 
ACTION:  Termination  of  preparation  of 
an  environmental  impact  statement. 

SUMMARY:  This  notice  armounces  the 
termination  of  work  toward  preparation 
of  an  Environmental  Impact  Statement 
for  the  development  of  a  Comprehensive 
Management  Plan  for  the  Great  Egg 
Harbor  National  Scenic  and 
Recreational  River  in  New  Jersey.  The 
Notice  of  Intent  for  thi>-  proix  '  ^psit-irf^d 
in  the  April  10.  1997  Federal  Register 
A  determination  has  since  been  made 
that  an  Environmental  Assessment 
would  suffice  to  address  National 
Environmental  Policy  Act  requirements 
for  development  of  the  Comprehensive 
Management  Plan.  The  Environmental 
Assessment  will  be  circulated  for  public 
comment  upon  its  completion. 
Following  the  comment  period,  we 
anticipate  preparation  of  a  Finding  of 
No  Significant  Impact.  We  encourage  all 
who  have  an  interest  in  this  National 
Park  System  unit's  future  to  contact 
Mary  Vavra.  National  Park  Service 
Program  Manager,  by  letter  or 
telephone. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Vavra,  Project  .Manager.  National 
Park  Service.  Philadelphia  Support 
Office,  200  Chestnut  Street,  3rd  Floor. 
Philadelphia,  PA  19106,  (215)  597- 
917.5 

Dated   Mav  1,  1998. 
Marie  Rust, 

Field  Direcfor.  Northeast  Field  Area,  National 

Park  Senice 

IFRDoc  98-12950  Fsied  5-14-98   8  45  am; 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Park  System  Advisory  Board; 
Meeting 

agency:  National  Park  Service,  Intenc- 
ACTION:  Notice  of  meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  .Advisory  Committee 
Act.  5  i;  S  C  Appendix  (1994),  that  a 
meeting  of  the  National  Park  System 
Advisory  Board  will  be  held  on  May  20- 
21,  1998.  at  the  Holiday  Inn  of  Estes 
Park,  101  South  St   Vrain  Street,  Estes 
Park,  Colorado  On  May  20,  the  Board 
will  tour  Rocky  Mountain  National 
Park 

On  Mav  21,  1998,  the  Board  meeting 
will  convene  at  9:00  a.m  .  and  will 
ad|Ourn  at  approximately  4:30  p  m 
Following  remarks  by  the  Chairman   the 
Board  will  be  addressed  by  the  Deputy 
Director  of  the  National  Park  Service. 
Denis  Galvin  The  Board  will  delit)erate 
issues  relating  to  natural  resource 
management,  future  growth  of  the 
National  Park  System,  and  the  role  of 
the  National  Park  Service  as  educator  m 
American  society  The  Board  will 
review  National  Historic  Landmark 
nominations  during  the  morning 
session 

The  Board  may  be  addressed  at 
various  times  by  other  officials  of  the 
National  Park  Service  and  the 
Department  of  the  Interior,  and  other 
miscellaneous  topics  and  reports  may  be 
cov  ered  The  order  of  the  agenda  may  be 
chansjed.  if  necessary,  to  accommodate 
travel  schedules  or  for  other  reasons 

The  Board  meeting  will  be  open  to  the 
public  Space  and  facilities  to 
accommodate  the  public  are  limited  and 
attendees  will  be  accommodated  on  a 
first-come  basis  Anyone  may  file  with 
the  Board  a  written  statement 
concerning  matters  to  be  discussed  The 
Board  may  also  permit  attendees  to 
address  the  Board,  but  may  restnct  the 
length  of  the  presentations,  as  necessary 
to  allow  the  Board  to  complete  its 
agenda  within  the  allotted  time. 


Any  one  who  wishes  further 
information  concerning  the  meeting  or 
who  wishes  to  submit  a  wTitten 
statement,  may  contact  Loran  Fraser. 
Office  of  Policy,  National  Park  Service 
1849  C  Street,  NW.  Washington.  DC 
20240  (telephone  202-208-7456 1 

Draft  minutes  of  the  meeting  wiii  be 
available  for  public  inspection  about  1^ 
weeks  after  the  meeting,  in  room  2414, 
Main  Interior  Building.  1849  C  Street 
NW,  Washington,  DC. 

Dated  Mav  8   1998, 
Denis  P  Galvin. 

Deputy  Director,  \ationai  Parti.  Ser\ice 
(FR  Doc  98-12947  Filed  5-14-98  8  45  am) 
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DEPARTMENT  OF  JUSTICE 

National  Inatttute  of  Justice 

[OJP(NIJ)-ll76] 

RIN  t121-ZBl3 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  "Juvenile 
Accountability  lr>centive  Block  Grant 
Program  Research  and  Evaluation' 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Juvenile  Accountability 
Incentive  Block  Grant  Program  Research 
and  Evaluation  Sohcitation." 

DATES:  Due  date  for  receipt  of  proposals 
IS  close  of  business  July  14   1998 
ADDRESS:  National  Institute  of  Justice 
810  Seventh  Street,  NW,  Washington. 
DC  20531 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copv  of  the  solicitation,  please  call 
NCJRS  1-80O-851-3420   For  general 
information  about  application 
procedures  for  solicitations,  please  cal; 
the  US  Department  of  Justice  Response 
Center  1-80O-421-6770 
SUPPLEMENTARY  INFORMATION: 

.Authority 

This  action  is  authorized  under  tne 
Omnibus  Crime  Control  and  Safe  Streets 
.•\ct  of  1968,  §§  201-03,  as  amended   42 
US.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  (NIJ) 
IS  requesting  proposals  tor  evaluation 
and  research  related  to  the  juvenue 
Accountability  Incentive  Block  Grant 
(JAIBGi  program,  which  is  administered 
by  the  Office  of  Juvenile  Justice  and 


Delinquency  Prevention  (OJJDP).  It 

responds  to  both  the  congressional  and 
public  demand  for  accountability  and 
the  need  to  develop  a  knowledge  base 
that  examines  poiicy  and  programmatic 
expenence  and  continually 
recommends  improvements  to  them. 
This  initial  announcement  seeks  to 
support  a  three-tiered  evaluation 
approach 

,li  A  national  evaluation  of  the 
implementation  of  !.\1BG.  One  award  of 
up  to  Sson  000  .<>  expected  to  be  made, 
for  a  penod  of  up  to  two  vears. 

2'  Topica.  resean.h  regarding  issues 
o)  poiicv  raised  b\  tne  mandates  that 
underlie  j.MBG  Si>  awards  of  up  to 
$200,000  each  are  expected  to  be  made, 
for  a  penod  of  up  to  two  years  each. 

(3)  Individual  practitioner-research 
partnerships  to  build  local  capacity  to 
perform  research  on  crucial  areas 
surrounding  the  implementation  of 
J.MBG  Ten  awards  of  up  to  $75,000 
each  are  expected  to  be  made,  for  a 
penod  of  up  to  fifteen  months. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-«51-3420  to 
obtain  a  copy  of  "Juvenile 
Accountability  Incentive  Block  Grant 
Progran  Research  and  Evaluation" 
(refer  to  document  no.  SLOO0282)  For 
World  Wide  Web  access,  connect  either 
to  either  NIJ  at  http:// 
www  ojp.usdoj.gov/nij/funding.hlm.  or 
the  NCJRS  Justice  Information  Center  at 
http://www.ncjrs.0rg/fedgrant.htm#1uj. 
leramy  Travis. 

Director.  National  Institute  of  justice 
(FR  Doc.  9d-12910  Filed  5-14-98.  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Prisons 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  tor  the  Construction  of  a 
Federal  Correctiorwl  Facility  in 
McCreary  County,  KY 

AGENCY:  {-eaera.  h..:-eau  of  Prisons, 
Department  of  Justice 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY: 

Proposed  .\ction 

Tne  L  S  Department  of  Justice. 
Federal  Bureau  of  Prisons  has 
determined  that,  in  order  to  meet 
increasing  demands  for  additional 
inmate  capacity,  a  new  Federal 
correctional  facility  is  needed  in  its 
system. 
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construi  I  high 

security  United  States  Penitentiary  or  a 
medium  security  Federal  Correctional 
Institution,  both  with  an  adjacent 
niiMimum  security  satellite  camp,  in 
McCreary  County.  Kentucky  The  high 
security  facility  would  have  a  rated 
capacity  of  approximately  1.000 
inmates.  The  medium  security  facility 
would  be  designed  to  have  a  rated 
capacity  of  approximately  1,200 
inmates,  and  the  minimum  security 
component  would  house  approximately 
150-300.  The  potential  site  also  would 
be  used  for  road  access,  administration, 
programs  and  services,  parking,  and 
support  facilities. 

In  the  process  of  evaluating  several 
potential  sites,  several  aspects  will 
receive  a  detailed  examination 
including  utilities,  traffic  patterns,  noise 
levels,  visual  intrusions,  threatened  and 
endangered  species,  cultural  resources, 
and  socio-economic  impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
"no  action"  and  '■alternative  sites"  for 
the  proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

Informal  discussions  and  meetings 
with  local  economic  development  staff 
have  already  been  held  on  the  proposed 
project,  and  during  the  preparation  of 
the  DEIS,  there  will  be  numerous  other 
opportunities  for  public  involvement. 
The  public  scoping  meeting  will  begin 
at  7:00  p.m.  on  Thursday.  May  21.  1998. 
at  the  Mcreary  Central  High  School 
Auditorium,  located  on  Raider  Way. 
Steams,  KenturJcy.  The  meeting  has 
been  well  publicized  and  is  scheduled 
at  a  time  that  will  make  the  meeting 
possible  for  the  public  and  interested 
agencies  or  organizations  to  attend. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 

ADDRESS:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  James  B.  Jones.  Deputy 
Assistant  Director.  Administration 
Division,  Federal  Bureau  of  Prisons.  320 
First  Street.  NW..  Washington.  D.C. 
20534,  Telephone:  (202)  307-3230. 
Telefacsimile:  (202)  514-9481. 

Dated:  May  8.  1998. 

David  ).  Dorworth, 

Chief.  Site  Selection  and  Environmental 
Review  Bmnch. 

(FR  Doc  98-13075  Filed  5-14-98;  8:45  ami 
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Ot-'AMTMFN^  OP  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 


Minimum  W,)qes  ''^'  fecerai  snci 
Fe<J»fally  Assisted  Construction 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  use.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  N.W..  Room  S-3014. 
Washington.  DC.  20210 


Modifu  dlions  to  deneral  UaRf 
DetermiiiHtion  Decisions 

The  iiuiiiL>er  ut  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Pi'''*-  'f 
publication  in  the  Federal  R«»gister  are 
in  parentheseatfollowing  the  decisions 
being  modified. 

Volume  I 
None 


Volume  n 

None 

Volume  HI 

None 

Volume  IV 

None 

Volume  V 

None 

Volume  VI 

None 

Volume  Vn 

None 

Genpral  Wane  Detcnnmation 
I'liblicdtiiin 

General  wage  determinations  issued 
under  the  Davis- Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
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found  in  the  Government  Pnnting  Office 
(GPO!  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts.'  This 
publication  is  availabie  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  countPi' 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S  Department  of  Commerce  at 
(703)  487-i630. 

Hard-copy  subscriptions  may  be 
purchased  from   Superintendent  of 
Documents.  US.  Government  Pnnting 
Office,  Washington,  D.C.  20402.  (202) 
512-1800 

When  ordering  hard-copy 
subscription{s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State  Subscnptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscnben;. 

Signed  at  Washington,  D  C  Th:s  Hth  ciav  n'. 
Mav  1998 

Margaret  [.  Washington 
Acting  Chief.  Branch  at  (  nnstruction  Wage 
Determinations 
|FR  Doc.  98-12549  Filed  5-14-  4H   H  4S  dm| 

BILUNG  CODE  «510-Z7-M 


THE  NATIONAL  BIPARTISAN 
COMMISSION  ON  THE  FUTURE  OF 
MEDICARE 

Public  RAeeting 

Establishment  of  the  Medic;are 
Commission  included  in  Chapter  3. 
Section  4021  of  the  Balanced  Budget 
,\(  t  of  1997  Conferen(  e  Report  The 
.Medicare  Commission  is  charged  with 
holding  public  meetings  and  publicizing 
■he  date,  time  and  lo(.:ation  in  the 
Federal  Register 

Notice  of  Public  Meetings  to  be  held 
on  Monday.  |une  1.  199R  and  Tuesdav, 
lune  2.  1998  m  Washington.  DC, 

The  National  Bipartisan  Commission 
on  the  Future  of  .Medicare  will  hold 
public  meetings  on  lune  1  and  2.  1998. 
location  to  be  determined.  Please  check 
the  Commissions  web  site  for  the 
location  of  the  meeting:  http:// 
Medicare. Commission  Gov 
Monday,  June  1,  1998 


1:15  PM-5:00PM 

Tentative  .'Kgenda: 

Modeling  Task  Force  Presentation 

Commission  Discussion  of  Benefits, 

Cost  and  Eligibility  Issues 
Tuesdav,  June  2.  1998 
9:00.\M-11:00  AM 
Tentative  Agenda 
Commission  Discussion  of  Management, 

Administration  and  Financing  Issues 

If  you  have  any  questions,  please 
contact  the  Bipartisan  Medicare 
Commission.  Ph   202-252-3380. 

-Authorized  for  publication  in  the 
Federal  Register  by  lulie  Hasler.  Office 
Manager.  National  Bipartisan  Medicare 
Commission 

I  hereby  authorize  publication  of  the 
Medicare  Commission  meetings  in  the 
Federal  Register 
Julie  Master. 

Office  Manager  Sationai  H!f:xinisan  Medicare 
Commission 

!FK  Doc   9S-1 3029  Plied  5-14-9ft,  8.45  am] 

BItUNO  CXX>E  n32-00-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities 

Meeting 

Ma\  ;i    199P 

Pursuant  to  tne  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington.  DC  on  Mav  27.  1998. 

The  purpose  of  this  meeting  is  to 
advise  the  recentlv  appointed  Chairman 
of  the  National  Endowment  for  the 
Humanities  with  respect  to  policies  and 
procedures  for  carrying  out  his 
functions 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building.  1100  Pennsylvania 
Avenue.  NW  .  Washington,  DC  from 
10:00  am  to  3:00  pm   Because  the 
Council  will  consider  information 
relating  to  the  internal  practices  of  the 
agency  and  information  the  disclosure 
of  which  would  significantly  affect 
implementation  of  proposed  agency 
action,  the  meeting  will  not  be  open  to 
the  public  pursuant  to  subsections  (c)(2) 
and  (9)(B)  of  Section  552b  of  Title  5. 
United  States  Code  I  have  made  lius 
determination  under  the  authority 
granted  to  me  b>  the  Chairman's 
Delegation  of  .\uthoritv  dated  fuly  19, 
1993". 

Further  information  about  this 
meeting  can  be  obtained  from  Ms. 
Nancy  E.  Weiss.  .Advisory  Committee 
Management  Officer,  1 100  Pennsylvania 


Avenue.  NW.,  Suite  530.  Washington, 
DC  20506,  Telephone:  (202)  606-6322, 
TDD  (202)  606-8282. 
Nanqf  E.  Weiss, 

A  dviiory  Committee  Management  Officer. 
|FR  Doc  9&-12954  Filed  5-14-98;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board   Nominations 
for  Membership 

The  National  Science  Board  (NSB)  is 
the  pohcymaking  body  of  the  National 
Science  Foundation  NSFl  The  Board 
consists  of  .:4  mernh»-rv  appointed  by 
the  President,  v^  itn  :he  advice  and 
consent  of  the  S>enate.  for  six-year  terms, 
in  addition  to  the  NSF  Director  ex 
officio  Section  4(c)  of  the  National 
Science  Foundation  Act  of  1950,  as 
amended,  states  that:  "The  persons 
nominated  for  app>ointnient  as  members 
of  the  Board  (1)  shall  be  eminent  in  the 
fields  of  the  basic,  medical,  or  social 
sciences,  engineering,  agriculture, 
education,  research  management,  or 
public  affairs;  (2)  shall  be  selected  solely 
on  the  basis  of  established  records  of 
distinguish »-d  '.^n  ice:  and  (3)  shall  be  so 
selected  as  '    p.i  \  ide  representation  of 
the  views  of  scientific  and  engineering 
leaders  in  all  areas  of  the  Nation." 

The  Board  and  the  NSF  Director 
solicit  and  evaluate  nominations  for 
submission  to  the  President. 
Nominations  accompanied  by 
biographical  information  may  be 
forwarded  to  the  Chairman,  National 
Science  Board.  4201  Wilson  Boulevard, 
Arlington,  VA,  22230,  no  later  than  )une 
15,  1998. 

Any  questions  should  be  directed  to 
Mrs.  Susan  E.  Fannoney.  Staff  Assistant, 
National  Science  Board  Oftice  (703/ 
306-2000) 
Susan  E.  Faiuionp% 
Staff  Assistant.  MSB 
!FR  Doc  <»«-i?'»4«  Filed  5-14-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION  ' 

Advisory  Committee  or  Reactor 
Standards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  June 
3-5.  1998,  in  Conference  Room  T-2B3, 
11545  Rockville  Pike.  Rockville. 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Fedo'al 


nt> 
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Register  on  Thursday.  November  20. 
1997(62  FR  62079). 

Wednesday,  (une  3.  1998 

8:30  am  -8  45  am    Upenmg  Remarks  by 
the  ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  conduct  of  the  meeting. 

8:4Sam-ll  15  am    AP600  Design 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  Westinghouse  Electric 
Company  and  the  NRC  staff  regarding 
Chapters  .16.  14.  16  and  17ofthe  AP600 
Standard  Safety  Analysis  Report,  as  well  as 
the  PRA.  regulatory  treatment  of  the  non- 
safety  systems.  Test  and  Analysis  Program 
jjerformed  bv  Westinghouse  in  support  of  the 
AP600  design,  and  the  associated  NRC  stafTs 
evaluation 

IMS  am  -}2:00 Noon:  Human 
Performance  Plan  (Open)— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  regarding  issues/concerns  raised  by  the 
ACRS  members  on  the  revised  Human 
Performance  Plan. 

1  00  p.m. -2  30  p.m.:  Core  Research 
Capabilities  at  NRC  (Open)— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  regarding  core  research  capabilities  at 
NRC. 

2  45  p.m -4:45  p.m.:  BWR  Extended  Power 
Uprate  Application  (Open/Closed) — The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
Geneml  Electric  Company  (CE).  the 
Monticello  Nuclear  Generatmg  Plant 
licensee,  and  the  NRC  staff  regarding  the  GE 
power  uprate  plan  for  operating  BWRs,  and 
the  application  from  the  Monticello  Nuclear 
Generating  Plant  for  a  power  level  increase 
of  6.3  percent. 

Note:  A  portion  of  this  session  may  be 
closed  to  discuss  the  General  Electric 
Company  proprietary  information 

5.00  p.m  -7.00  p.m.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will  discuss 
proposed  ACRS  reports  on  matters 
consider«d  during  this  meeting  During  this 
meeting,  the  Dimmittee  will  also  discuss  a 
proposed  ACRS  report  on  the  NRC  Safety 
Research  F^rogram. 

Thur«day.  |iuw  4,  19M 

fl  JO  a  m  S  35  am:  Opening  Remarks  by 
the  ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  conduct  of  the  meeting. 

8  35  am  -9  45  a.m.:  Agency-Wide  Plan  for 
High-Burnup  Fuel  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  regarding  the  Agency-wide  plan  for 
high-bumup  fuel 

10-00  am- 1 1  iX)  am    Operating  Plan  for 
the  NRC  Technical  Training  Programs 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  regarding  the 
Operating  Plan  for  the  NRC  technical  training 
programs  and  related  matters. 

JI  00  a  m  -12  30 p  m    Proposed 
Modifications  to  10  CFR  50.59.  Changes. 
Tests  and  Experiments  (Open) — The 


Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff  regarding  the  status  of  staff 
activities  associated  with  the  proposed 
modification*  to  10  CFR  50.59. 

1 :30  p.m.-2:45  p  m    Proposed  Final 
Standard  Review  Plan  (SRP)  Section  and 
Regulatory  Guide  for  Risk-informed  Inservice 
Inspection  of  Piping  (Open)— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  regarding  the  proposed  SRP  Section  and 
Regulatory  Guide  for  risk-informed  inservice 
inspection  of  piping  at  nuclear  power  plants. 
as  well  as  the  issues  and  concerns  raised 
previously  by  the  ACRS  members  on  this 
matter. 

2:45  p.m  -3:15  p.m    Future  ACRS 
Activities  (Open)— The  Committee  will 
discuss  the  recommendations  of  the  Planning 
and  Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the  full 
Committee  during  future  meetings 

J.  15  p.m  -3:30  pm.:  Reconciliation  of 
ACRS  Comments  and  Recommendations 
(Open)— The  Committee  will  discuss 
responses  6rom  the  NRC  Executive  Director 
for  Operations  (EDO)  to  comments  and 
recommendations  included  in  recent  ACRS 
reports,  including  the  EDO  respwnse  to  the 
comments  and  recommendations  included  in 
the  April  8,  1998  ACRS  report  regarding 
Plans  to  Increase  the  Performance- Based 
Approaches  in  Regulatory  Activities. 

3:45  p.m.-7M)  p.m.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will 
continue  its  discussion  of  proposed  ACRS 
reports  on  matters  considered  during  this 
meeting 

Friday,  June  5.  1998 

8  30  am  -9:00  am    Report  of  the  Planning 
and  Procedures  Subcommittee  (Open/ 
Closed) — The  Committee  will  hear  a  report  of 
the  Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of  ACRS 
business,  and  organizational  and  personnel 
matters  relating  to  the  ACRS. 

Note:  A  (wrtion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Committee,  qualifications  of 
candidates  for  ACRS  membership,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy 

9iX}  a.m.-3:30  p.m.  (12:00-1  iX)  pm 
Lunch):  Preparation  of  ACRS  Reports 
(Open) — The  Committee  will  continue  its 
discussion  of  proposed  ACRS  repiorts  on 
matters  considered  during  this  meeting. 

3  30  p  m — iiX)  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss  matters 
related  to  the  conduct  of  Committee  activities 
and  matters  and  specific  issues  that  were  not 
completed  during  previous  meetings,  as  time 
and  availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participiation  in  ACRS  m«»tin»j<;  were 
published  in  the  Federal  Rexisipr  nn 
September  4.  1997  (62  FR  46782)   In 
accordance  with  these  procedures,  oral  or 
written  views  may  be  presented  by  memt)ers 
of  the  public,  including  representatives  of  the 
nuclear  industry  Electronic  recordings  will 


be  permitted  only  during  the  open  portions 
of  the  meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff  Persons  desiring  to 
make  oral  statement  should  notify  Mr.  Sara 
Duraiswamy,  Chief  of  the  Nuclear  Reactors 
Branch,  at  least  five  days  before  the  meeting, 
if  possible,  so  that  appropriate  arrangements 
can  be  made  to  allow  the  necessary  time 
during  the  meeting  for  such  statements  LIse 
of  still,  motion  picture,  and  television 
cameras  during  this  meeting  may  be  limited 
to  selected  portions  of  the  meeting  as 
determined  by  the  Chairman  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting  the 
Chief  of  the  Nuclear  Reactors  Branch  prior  to 
the  meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary  to 
facilitate  the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
Chief  of  the  Nuclear  Reactors  Branch  if  such 
rescheduling  would  result  in  major 
inconvenience. 

In  accordance  with  Subsection  10(d)  Pub. 
L.  92-463.  1  have  determined  that  it  is 
necessary  to  close  portions  of  this  meeting 
noted  above  to  discuss  matters  that  relate 
solely  to  the  internal  personnel  rules  and 
practices  of  this  Advisory  Committee  per  5 
use.  552b{c)(2).  to  discuss  Gennral  Electric 
Company  proprietary  information  pier  5 
use  552b(c)(4).  and  to  discuss  information 
the  release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy  per  5  U.S  C  552b(cM6). 

Further  information  regaxding  topics  to  be 
discussed,  whether  the  meeting  has  lieen 
canceled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting  Mr 
Sam  Duraiswamy.  Chief  of  the  NuLJear 
Reactors  Branch  (telephone  301  415-7364). 
between  730  A.M.  and  4  15  P  M  EOT 

ACRS  meeting  agenda,  meeting  transcripts, 
and  letter  reports  are  available  f(ir 
downloading  or  reviewing  on  the  internet  at 
http://www.nrc.gov/ACRSACNW. 

Dated:  May  11.  1998. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  98-12977  Filed  5-14-98;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
ol  the  interest  rates  and  assumptions  to 
be  used  under  certain  Fen.sion  Benefit 
Guaranty  Corporation  regulations.  These 
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rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGCs  home 
paj^e  (http:'/vvn^'w  pbgc.govj 
DATES:  The  interest  rate  for  determining 
the  vanable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  May  1998  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  lune  1998 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guarantv  Corporation. 
1200  K  Street.  NW..  Washington.  DC 
20005,  202-32&-4024   (Form' 'TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024] 
SUPPLEMENTARY  INFORMATION: 

Variable- Rate  Premiums 

Section  4006(a)(3)(E)(iiiKIl)  of  the 
Employee  Retirement  Income  .Security 
Act  of  1974  (ERISA)  and  §  4006.4fb)(l) 
of  the  PBGCs  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
vanable-rate  premium  The  rate  is  the 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
annual  yield  on  30-year  Treasury- 
securities  for  the  month  preceding  the 
beginning  of  the  plan  vear  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reser\'e  Statistical 
Releases  G  13  and  H  l.S. 

For  plan  years  beginning  before  July 
1,  1997.  the  applicable  pert;entage  of  the 
30-year  Treasun,'  yield  was  80  percent 
The  Retirement  Protection  Act  of  1994 
(RPA)  amended  ERIS.A  section 
4006(a)(3)(E)(iii)(U)  to  change  the 
applicable  percentage  to  85  percent, 
effective  for  plan  years  beginning  on  or 
after  luly  1.  1997.  (The  amendment  also 
provides  for  a  further  increase  in  the 
applicable  pert:entage — to  100  percent— 
when  the  Internal  Revenue  Service 
adopts  new  mortality  tables  for 
determining  current  liability.) 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  May  1998  is  5  03  percent  (;  e  .  85 
percent  of  the  5  92  percent  yield  figure 
for  April  1998). 

(Under  section  774(c)  of  the  RPA.  the 
amendment  to  the  applicable  percentage 
was  deferred  for  certain  regulated  public 


utility  (RPU)  plans  for  as  long  as  six 
months.  The  applicable  percentage  for 
RPU  plans  has  th'>refore  remained  80 
percent  for  plan  years  beginning  before 
January'  1.  1998   For  "partial"  RPU 
plans,  the  assumed  interest  rates  to  be 
used  in  determining  variable-rate 
premiums  can  be  computed  by  applying 
the  rules  in  §  4006. 5tg)  of  the  premium 
rates  regulation.  The  PBGC's  199" 
premium  payment  instruction  booklet 
also  describes  these  rules  and  provides 
a  worksheet  for  computing  the  assumed 
rate.) 

The  following  table  lists  the  assumec 
interest  rates  to  be  used  in  determining 
vanable-rate  premiums  for  premium 
payment  years  beginning  between  lune 
1997  and  May  1998  The  rates  for  )uly 
through  December  1997  in  the  table 
(which  reflect  an  applicable  percentage 
of  85  percent)  apply  only  to  non-RPU 
plans   However,  the  rates  for  lune  1997 
and  for  months  after  December  1997 
apply  to  RPU  (and  "partial  "  RPUi  plans 
as  well  as  to  non-RPU  plans. 


For  premium  paymeni  years 
beginning  in 


June  1997  

July  1997   

August  1997 „.. 

September  1997  .„>..„ 

October  1997    

November  1997  „.„ 

December  1997  ... 

January  1998  

February  1998  

March  1998  ™ 

Apnl  1998  

May  1998  


The  as 
sumeo 
irrterest 
rate  is 


5.55 
5.75 
5.53 
5.59 
5.53 
5.38 
5  19 
5.09 
4.94 
5.01 
5.0€ 
5.03 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGCs  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  .allocation  of , Assets  in 
Single-employer  Plans  (29  CFR  part 
4044)  The  interest  assumptions 
applicable  to  valuation  dates  in  lune 
1998  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register 
Tables  showing  the  assumptions 
applicable  to  pnor  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044 

issued  in  Washington,  DC,  on  this  8th  day 
of  Mav  1998. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

|FR  Doc  98-12912  Filed  5-14-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  C;'A^iC>N  O^  PREVIOUS 
ANNOUNCEMENT:  (63  FR  ijbzai.  May  12. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street.  NW., 

Washington,  DC 

DATE  PREVIOUSLY  ANNOJNfCED    May  12, 

CHANGE  IN  THE  MEE^NG:  Additional  Item. 

The  following  item  will  be  added  to 
the  closed  meeting  scheduled  for 
Thursday.  May  14,  1998,  at  10  a.m.: 
Amicus  brief. 

Commissioner  Unger,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any .  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  May  13.  1998 
Jonathan  G    Kat? 
Secretary 
IFR  Doc  98-13109  Filed  &-13-98;  3:05  pml 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  t3057] 
State  of  California,  Amendment  t5 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  April  30,  1998,  the 
above-numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  begirming  on 
Febmar*  2.  1998  and  continuing 
through  .\pril  30,  1998. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is  May 
8,  1998  and  for  economic  injury  the 
termination  date  is  November  9, 1998. 

(Catalog  of  Federal  Domestic  Assistance    . 
Program  Nos.  59002  and  59008) 

Datpd   .^pril  30,  1998. 
Bernard  kulik. 

Associate  Administrator  for  Disaster 
Assistance 

[FR  Doc.  98-12968  Filed  5-14-98;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

{D«ei«r«tton  of  DiMstsr  '3082] 
Commonwealth    )!  Kentucky 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  29,  1998. 
I  find  that  the  following  counties  in 
Kentucky  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms, 
tornadoes,  and  flooding  beginning  on 
April  16.  1998  and  continuing:  Adair. 
Barren.  Bell.  Casey,  Clay,  Floyd,  Knott, 
Knox.  Metcalfe,  Perry.  Warren,  and 
Whitley  Applications  for  loans  for 
physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  June  28.  1998,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  January  29.  1999  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  2  Office. 
One  Baltimore  Place.  Suite  300.  Atlanta. 
GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  Kentucky  may  be  filed  until 
the  specified  date  at  the  above  location; 
Allen.  Boyle.  Breathitt.  Butler. 
Cumberland.  Edmonson.  Green.  Harlan. 
Hart.  Jackson.  Johnson.  Laurel.  Leslie. 
Letcher.  Lincoln.  Logan.  Magoffin. 
Marion.  Martin.  McCreary.  Monroe, 
Owsley.  Pike.  Pulaski.  Russell. 
Simpson,  and  Taylor. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared 
under  a  separate  declaration  for  the 
same  occurrence 

The  interest  rates  are: 
Physical  Damage: 
Homeowners  with  credit 

available  elsewhere   7.000% 

Hoineo«vnen  without  cr«dit 

available  elsewhere  3.500% 

Businesses  with  credit  avail- 

able  elsewhere  8.000% 

Businesses  and  nonprofit 
organizations  without 
credit  available  elsewhere  4.000% 

CMhers  (including  non-proftt 
organizations)  with  credit 

available  elsewhere  7.125% 

For  Ecotu>mic  Injury 

Buiinasaes  and  small  agr)- 
cultural  cooperatives 
without  creait  available 
elsewhere 4.(X)0% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  308212  and  for 
economic  injury  the  number  is  985300. 

(( Jitalog  of  Federal  Oumestic  Assistance 
Progrun  Nos  59002  and  59008) 


Dated  May  6.  1998. 
Bernard  Kulik. 

Aisctctiite  Administmtor  for  Disaster 
Assistance 
|FR  Doc.  98-12975  Filed  S-14-98;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  o»  Disaster  «3078] 

State  of  Tennessee.  Aa>endment  t1 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  April  27  and  29,  and  May  4.  1998. 
the  above-numbered  Declaration  is 
hereby  amended  to  include  the 
following  counties  in  the  State  of 
Tennessee  as  a  disaster  area  due  to 
damages  caused  by  sevprv  storms, 
tornadoes,  and  floodinji;  ^mgmning  on 
April  16.  1998  and  continuing:  Blount, 
Carroll.  Cheatham.  Gibson.  Giles, 
Grainger.  Hardin,  Hawkins,  Jefferson. 
Macon.  Monroe.  Roane.  Sumner,  and 
Williamson. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Benton.  Chester.  Greene. 
Hamblen.  Henderson.  Henry.  Jackson. 
Lincoln,  McNairy.  Sullivan. 
Washington,  and  Weakley  Counties  in 
Tennessee;  Cherokee  and  Graham 
Counties  in  North  Carolina;  and  Alcom 
and  Tishomingo  Counties  in 
Mississippi. 

Any  counties  contiguous  to  the  above- 
name  primary  counties  and  not  listed 
herein  have  been  previously  declared 

All  other  information  remains  the 
sam^.  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is  June 
19.  1998  and  for  economic  injury  the 
termination  date  is  January  20.  1999. 

The  economic  injury  number  for 
Mississippi  is  987500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  59002  and  59008) 

Dated  May  8,  1998. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance 

IFR  Doc  9»-12976  Filed  S-14-98;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

[Proflram  Announcement  No   SSA-ORES- 
•8-21 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance 

AGENCY:  Social  Security  Administration. 


ACTKJN;  Announcement  of  the 
availability  of  fiscal  vear  1998  funds  for 
Section  1110  research  grants. 

SUMMARY:  The  Social  Security 
,\dministration  (SSA)  announces  that 
competing  applications  will  be  accepted 
for  new  resean;h  grants  authorized 
under  section  1 1 10  of  the  Social 
Security  Act  This  announcement, 
consisting  of  three  parts,  describes  the 
nature  of  the  ^rant  ai:tivities  and  gives 
notice  of  the  anticipated  availability  of 
fiscal  year  (FY)  1998  funds  in  support 
of  the  proposed  activities  Part  1 
discusses  the  purpose  of  the 
announcement  and  briefly  describes  the 
application  proc:ess  Part  II  describes  the 
projjrammatK  priorities  under  which 
SS.A  IS  soliciting  applications  for 
funding  Part  III  descnbes  the 
application  process  and  provides 
guidance  on  how  to  submit  an 
application 

DATES:  The  closing  date  for  the  receipt 
uf  grant  applications  in  response  to  this 
annount  ement  is  July  14,  1998. 
FOR  FURTHER  INFO«MATK)N  CONTACT:  For 
information  on  the  application  or  for  an 
appluation  kit   Mr  E   loe  Smith.  Grants 
Management  Offu  er.  Office  of 
Operations  Contracts  and  Grants,  Office 
of  Acquisition  and  Grants;  Social 
Security  Administration;  l-E-4  Gwynn 
Oak  Building,  1710  Gwynn  Oak 
Avenue:  Baltimore.  Maryland  21207- 
5279;  telephone  (4101  965-9503.  Mr. 
Smith's  e-mail  address  is 
joe  smith«!ssa  vjov 

Kur  inforniciiioii  un  the  program 
content  of  the  announcement   Ms. 
Eleanor  Cooper.  Coordinator  for 
Extramural  Resean,h.  Office  of  Research, 
Evaluation  and  Statistics:  Social 
Security  Administration,  4-C"-15 
Of)erations;  6401  Sec;urity  Boulevard; 
Baltimore.  Maryland  21235,  telephone 
(4101  966-9824   Ms  Cooper's  e-mail 
address  is  eleanor  1  cooper^sa.gov. 
SUPPLEMENTARY  INFORMATION: 

Part  1.  Purpose  and  The  Grants  Process 

A  Program  Purpose 

This  research  is  intended  to  add  to 
existing  knowledge  abxiut  components 
of  economic  security  and  about  the 
changing  economic  status  of  the  aged  or 
disabled,  with  emphasis  on  Social 
Security  beneficiaries  Policymakers  and 
social  scientists  are  potential  users  of 
the  results. 

There  is  much  discussion  of  Social 
Security  reform  and  the  future  shape  of 
the  program,  which  provides  economic 
security  for  the  aged,  survivors  and 
those  who  are  disabled  We  are 
interested  in  focusing  our  efforts  on  the 
major  ideas  t>eing  put  forth  to  help 
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inform  the  Social  Security  reform 
disc:ussion.  Information  will  be  needed 
both  before  and  after  consensus  is 
reached  on  potential  reforms.  There  is 
no  specific  plan  contemplated  at  this 
time,  so  information  is  needed  about  the 
many  broad  refonns  being  discussed 
In  general,  SSA  will  fund  a  select 
number  of  pro)ects  in  the  following 
areas: 

1.  Research  on  issues  pertaining  to 
major  changes  in  the  structure  of  Social 
Security. 

2.  Research  which  develops  models 
and  other  analyses  that  aid  in 
understanding  the  likely  behavioral 
consequences  of  increasing  the 
retirement  age 

3  ReseanJi  on  Social  Security/Private 
Pension  Integration  which  will  explore 
how  pension  integration  affects  the 
economic  status  of  retirees 

4.  Research  that  uses  data  from  the 
Luxembourg  Income  Study  to  assess  the 
relative  effectiveness  of  different  social 
insurance  systems  in  combating  poverty 
among  elderly  women 

5.  Research  on  ef:onomic  and 
demographic  assumptions  that  will 
affect  the  future  financial  status  of  the 
Social  Security  Old  Age.  Survivors  and 
Disability  Insurance  (OASDl)  programs. 

B.  FY  1998  Grant  Process 

The  grant  application  process  for  FY 
1998  will  consist  of  a  one-stage,  full 
application.  Applications  are  limited  to 
20  single-or  40  double-spaced  pages 
(excluding  resumes,  forms,  etc.)  and 
must  relate  to  the  selection  criteria 
established  for  review  of  applications. 

Some  priority  areas  in  this 
announcement  permit  applicants  to 
propose  research  efforts  from  12  to  24 
months  m  duration.  In  item  11  of  the 
Face  Sheet  (page  1  of  form  SSA-9&-BK) 
indicate  the  priority  area  under  which 
the  application  is  submitted;  i.e.,  ORES- 
98-001.  ORES-98-002,  etc. 

Part  11.  Priority  Research  Areas  and 
Evaluation  Criteria 

In  general,  grant  proposals  must  be 
based  on  well-developed  rigorous 
analysis,  including  at  a  minimum  the 
elements  specified  in  the  evaluation 
criteria  in  Part  11  B  below. 

A   Priority  Research  Areas 

In  particular,  the  following  priority 
project  areas  will  be  considered  for 
funding; 

1   Issues  Pertaining  to  Major  Changes  in 
the  Structure  of  Social  Security — 
ORES-98-O01 

The  1994-96  Advisory  Council  on 
Social  Security  was  appointed  to 
examine  the  long-term  financing 


problems  facing  the  Social  Security 
system  and  to  propose  possible 
solutions  for  putting  the  system  on  firm 
financial  footing.  As  part  of  this  effort, 
the  Council  considered  many  different 
options  designed  to  restore  the  long- 
term  fiscal  integrity  of  the  program 
including  options  which  would  lead  to 
a  partial  privatization  of  Social  Security. 
In  order  to  respond  with  better 
information  to  the  increasing  call  for 
Social  Security  reform,  we  propose  a 
program  of  small  grants  which  would 
foster  research  regarding  Social  Security 
reform. 

Research  proposals  in  any  of  the 
following  general  areas  are  sought:  (1) 
Research  into  the  possible 
macroet-onomic  impacts  of  investing  a 
significant  portion  of  the  Social  Security 
trust  fund  m  private  equities;  (2) 
research  into  the  possible 
macroeconomic  effects  of  a  full  or 
partial  privatization  of  Social  Se<;anty; 
(3)  research  concerning  potential 
impacts  on  financial  markets,  rates  of 
return,  and.  or  capital  for.mation  of 
either  partial  investment  of  Social 
Security  trust  fund  monies  in  private 
securities  or  of  the  full  or  partial 
conversion  of  the  Social  Security 
program  into  one  of  individualized 
accounts;  (4)  analvsis  of  the  financial 
and  economic  risks  faced  by  individuals 
in  a  privatized  Social  Security  system; 
(5)  analysis  to  determine  whether  or  not 
private  insurance  markets  could,  or 
would,  provide  equivalent  retirement, 
survivors,  and  disability  insurance  to 
that  provided  by  the  current  Social 
Security  program,  as  well  as 
investigating  the  likely  cost  to 
individuals  of  such  insurance;  (6) 
research  on  the  possible  effects  that 
major  changes  in  the  structure  of  Social 
Security  might  ha\e  nn  individuals' 
saving  behavior,  national  savings,  and/ 
or  the  unified  budget;  and  (7)  research 
into  other  topics  of  interest  and 
importance  associated  with  the  debate 
surrounding  reform  proposals 

Applications  may  be  submitted  for 
multi-year  funding  not  to  exceed  either 
12  months  or  24  months  in  duration.  If 
should  be  noted  that,  for  grants  of  24 
months  duration,  an  interim  report  of 
research  findings  will  be  required  at  the 
end  of  the  initial  12-month  period.  It  is 
particularly  important  for  the  agency  to 
receive  grant  results  within  the  first  year 
on  the  implications  of  retirement  policy 
assessments,  such  as  individual 
accounts,  retirement  age,  other 
structural  changes,  etc  It  is  anticipated 
that  up  to  $400,000  will  be  allocated  to 
fund  one  or  more  projects  under  this 
priority  area  for  the  initial  12-month 
budget  period.  Applications  for  multi- 
year  funding  should  include  a  budget 


for  the  first  budget  period  (not  to  exceed 
12  months).  If  the  application  is 
approved,  a  grant  will  be  awarded  for 
the  initial  12-month  budget  period. 
Funding  will  subsequently  be  provided 
for  up  to  an  additional  12-month  budget 
period  dependent  on  satisfactory 
performance  of  the  initial  budget  period. 
continued  relevance  of  the  project,  and 
the  availability  of  FY  funds. 

2  Retirement  Age  Changes— ORES-98- 

002 

Social  Security's  normal  retirement 
age  (NRA)  is  scheduled  to  rise  gradually 
to  67  by  2027,  Concern  about  the  Old 
Age  Survivors  Insurance  program's 
long-term  financial  balance  has 
prompted  consideration  of  additional 
changes  in  Social  Security's  retirement 
ages.  Among  the  fHjssibilities  discussed 
are:  (a)  an  accelerated  rise  in  the  NRA; 

(b)  increasing  the  NRA  beyond  age  67; 

(c)  indexing  the  NRA  to  reflect  changes 
in  life  expectancy;  (d)  increasing  Social 
Security's  early  retirement  age  (ERA);  or 
(e)  some  combination  of  (aHd). 

Policy  questions  of  this  type  have 
been  explored  by  researchers  in  the 
past,  and  the  estimated  effects  of  some 
of  these  poUcy  changes  on  work  and 
retirement  patterns  are  available.  The 
existing  estimates  were,  for  the  most 
part,  generated  using  econometric 
models  based  on  the  somewhat  dated 
Retirement  History  Study  data.  With  the 
availability  of  successive  waves  of  new 
data  from  the  Health  and  Retirement 
Survey  (HRS)  to  support  new  research, 
as  well  as  other  databases  that  measure 
the  labor  force  activity  of  older  workers, 
we  seek  to  fund  the  development  of  new 
retirement  models  and  other  analyses. 

SSA  is  primarily  interested  in 
research  proposals  that  develop  models 
and  other  analyses  that  aid  in 
understanding  the  likely  behavioral 
consequences  of  increasing  the 
retirement  age.  This  research  should 
examine  the  effects  of  Social  Security's 
retirement  ages  on  the  timing  of 
retirement  within  the  context  of  a 
framework  that  jointly  addresses  the 
influence  of  other  known  factors  such  as 
pensions,  assets,  earnings  opportunities. 
and  health.  Acceptable  proposals  might 
also  consider  one  or  more  of  the 
following  issues;  How  will  the  timing  of 
first-receipt  of  Social  Security  benefits 
bv  persons  aged  62  and  older  change? 
What  will  be  the  effects  of  raising  the 
retirement  age  on  women?  To  what 
extent  would  this  type  of  p)olicy  change 
affect  the  mix  of  part-time  and  full-time 
employment  desired  by  older  workers? 
Are  "bridge  jobs  "  likely  to  become  more 
or  less  important'  How  will  the  labor 
supply  response  of  older  workers  vary 
by  gender,  age.  occupation,  health 
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status,  and  ethnicity?  Do  other  Social 
Security  program  features  signinoantly 
deter  work  among  the  elderly,  thereby 
offsetting  (at  least  to  some  extent)  the 
increased  work  that  a  higher  retirement 
age  is  likely  to  promote? 

It  is  anticipated  that  up  to  $400,000 
will  be  allocated  to  fund  one  or  more 
projects  for  up  to  12  months  under  this 
priority  area  Preliminary  results  are  to 
be  submitted  6  months  after  the  grant  is 
awarded. 

3.  Social  Security/Private  Pension 
Integration— ORES-98-003 

Many  employer-provided  pension 
plans  contain  rules  that  coordinate 
pansion  benefits  with  Social  Security 
DMiefits  that  the  retired  worker  receives. 
These  pension  plans  are  said  to  be 
inteffvted  with  Social  Security.  SSA 
seeks  research  proposals  that  explore 
how  pension  integration  affects  the 
economic  status  of  retirees 

SSA  is  interested  in  proiects  which 
explore  the  economics  of  and  rationale 
for  the  existence  of  private  pensioti  plan 
integration  provisions.  They  should 
document  the  prevalence  of  integrated 
plans  and  identify  aay  trends  and  their 
causes  (e.g..  to  what  extent  has  the  shif^ 
from  defined  benefit  to  defined 
contribution  plans  had  an  impact  on  the 
numbers  of  workers  with  integrated 
plans?).  The  projects  should  examine 
the  effects  of  pension  integration  on  the 
post-retirement  distribution  of  income. 

Fully  developed  proposals  might  also 
outline  research  that  addresses  one  or 
more  of  the  following  issues:  What 
foctors  are  associated  with  the 
occurrence  of  integration  provisions  in 
private  pension  plans?  For  example,  is 
plan  integration  ass6ciated  with 
employer  characteristics,  the  level  of 
workers'  total  compensation,  the  mix  of 
employer-employee  contributions,  or 
the  generosity  of  the  pension  plan?  How 
would  changes  in  basic  OASDI  program 
features,  such  as  the  Early  and  Normal 
Retirement  Ages,  or  in  major  changes  in 
the  structure  of  the  OASDI  program, 
such  as  individual  accounts,  likely 
affect  the  prevalence  and  form  of 
integrated  pension  plans  and  retirement 
income?  We  will  entertain  proposals  for 
other  research  projects  that  contribute  to 
our  understanding  of  how  pension  plan 
integration  affects  the  economic  well- 
bein^  of  Social  Security  beneficiaries. 

It  IS  anticipated  that  up  to  $100,000 
will  be  allocated  to  fund  a  project  for  up 
to  12  months  under  this  priority  area. 

4.  Poverty  Among  Older  Women  Cross- 
Nationally— ORES-98-004 

Although  in  recent  decades  many 
Western  industrialized  nations  have 
undergone  demographic,  labor  market. 


and  social  changes  akin  to  those  in  the 
United  States,  poverty  rates  among  older 
women  continue  to  differ  Older  women 
in  the  United  States,  (particularly  those 
who  are  unmarried   fare  comparatively 
worse  economically  than  their 
counterparts  in  other  industrialized 
nations.  The  Luxembourg  Income  Study 
is  a  unique  source  of  information  on  the 
economic  circumstances  of  individuals 
in  more  than  twenty  countries  For 
many  of  the  countries,  data  are  available 
for  multiple  years.  We  seek  to  fund 
research  that  uses  these  data  to  assess 
the  relative  effectiveness  of  different 
social  insurance  systems  in  combating 
poverty  among  elderly  women  The 
project  should  include  not  only  a 
description  and  comparison  of  the 
economic  status  of  elderly  women  in  the 
chosen  countries  but  also  an  analysis  of 
its  correlates  (e.g..  marital  status. 
sources  and  amounts  of  each  type  of 
income).  Particular  attention  should  bv  ' 
paid  to  the  institutional  structure  of 
each  country's  social  insurance  program 
as  it  pertains  to  women  (e.g..  spousal 
benefits,  widow's  and  divorced  spouse 
benefits,  compensations  for 
interruptions  in  a  woman's  work  history 
for  child-rearing  and  caregiving)  as  well 
as  the  extent  to  which  the  program  is 
integrated  with  private  sources  of 
retirement  income.  To  isolate  the  effects 
of  public  policies  on  older  women's 
poverty,  consideration  of  multiple  years 
of  data  in  select  countries  may  be 
warranted. 

It  is  anticipated  that  up  to  $100,000 
will  be  allocated  to  fund  a  project  for  up 
to  12  months  under  this  priority  area. 

5.  Economic  and  Demographic 
Assumptions  Recommended  for  Study 
by  Past  Advisory  Councils— ORES-98- 
005 

The  past  two  Advisory  Councils  on 
Social  Security  (as  well  as  other 
Councils  before  them)  recognized  the 
need  to  conduct  research  regarding  the 
assumptions  and  methods  used  to 
project  the  future  financial  status  of  the 
OASDI  programs,  including  measures  of 
the  financial  soundness  of  these 
programs.  In  addition  to  examining  the 
economic  and  demographic 
assumptions  behind  these  forecasts,  the 
1994  Advisory  Council  on  Social 
Security  highlighted  the  need  for 
research  into  the  feasibility  of  using 
stochastic  simulation  modeling  for 
forecasting  future  economic  and 
demographic  trends.  In  order  to  respond 
to  these  needs,  we  propose  a  program  of 
small  grants  designed  to  foster  original 
research  in  these  areas. 

Research  proposals  in  the  following 
areas  are  being  sought:  (1)  Research  into 
the  determinants  and  projection  of 


productivity  and  earnings.  (21  research 
into  the  effects  of  ihianxes  in  the  number 
of  hours  worked  and  m  fringe  benefits 
on  the  linkages  between  productivity 
and  covered  earnings;  (3)  rt'sean  h  into 
the  interrelationship  of  interest  rates. 
productivity,  wages,  and  other 
economic  variables,  with  some  focus  on 
the  role  of  the  global  e(  onomv.  141 
research  into  the  use  of  st(K  hastu 
simulation  models  to  for^H  ast  future 
economic  and  demographu  trends;  (5) 
research  concerning  the  ultimate  rates  of 
mortahty  decline  at  all  ages  as  well  as 
investigation  of  various  methods  of 
projectinR  such  rates,  and  (6)  research 
concerning  the  impiacrt  of  the  age 
composition  of  the  population  (cohort 
effects)  on  lafwr  fone  participation 
(particularly  female  labor  force 
participation),  fertility,  mamage  and 
divorce  with  the  intention  of  improving 
our  long-range  protections  of  these 
variables. 

Applications  may  be  submitted  for 
multi-year  funding  not  to  exceed  24 
months  in  duration   It  is  anticipated  that 
up  to  $200,000  will  be  alkx  ated  to  fund 
one  or  more  projects  under  this  pnoritv 
area  for  the  initial  12-month  budget 
period   Applu.atKjns  for  multi-vear 
funding  should  nuJude  a  budget  for  the 
first  budget  period  (not  to  exceed  12 
months)   If  the  appluation  is  approved, 
a  grant  will  be  awarded  for  the  initial 
12-month  budget  period    Funding  will 
subsequently  be  provided  for  up  to  an 
additional  12-monfh  budget  penod 
dependent  on  satisfactory  performance 
of  the  initial  budget  period,  i  ontinued 
relevance  of  the  project,  and  the 
availability  of  FY  funds. 

Note:  To  foster  the  sharing  of  research, 
principal  investigators  for  each  grant 
awarded  will  be  required  to  (1)  include  in  the 
final  report  an  executive  summary  which 
SSA  could  publish  in  the  quarterly  Social 
Security  Bulletin  and  (2)  discuss  the  results 
of  their  research  with  SSA  staff.  Funds 
should  be  included  in  the  grant  budget  for  a 
meeting  at  the  SSA  Office  of  Research. 
Evaluation  and  Statistics.  Washington.  D.C 

B.  Evaluation  Criteria 

Applications  which  pass  the 
screening  process  will  be  reviewed  by  at 
least  three  individuals  Reviewers  will 
score  the  applications,  basing  their 
scoring  decisions  on  the  criteria  shown 
below.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  application.  Relative  weights  for  the 
criteria  are  showTi  in  parentheses. 

(1)  Project  Objective:  (25  points) 

How  closely  do  the  project  objectives 
fit  those  of  the  announcement'  Is  the 
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need  for  the  project  discussed  in  terms 
of  the  importance  of  the  issues  to  be 
addressed?  Does  it  describe  ho\\'  the 
project  builds  upon  previous  research' 
What  is  the  potential  usefulness  of  the 
anticipated  result  and  expected  benefits 
to  the  target  groups'  What  is  the 
potential  usefulness  of  the  proposed 
project  for  the  advancement  of  scientific 
knowledge?  • 

(2)  Project  Design:  (30  points) 

Is  the  design  of  the  project  adequate 
and  feasible  as  indicated  by  the 
appropriateness  of  the  work  statement 
and  the  technical  approach,  including: 
(a)  A  concise  and  clear  statement  of 
goals  and  objectives:  (b)  theoretical 
analysis  of  the  problem  and.  if 
appropriate,  hypotheses  to  be  tested 
and/or  parameters  to  be  estimated;  (c) 
specification  of  data  sources;  (d)  plan 
for  data  analysis,  including 
appropriateness  of  statistical  methods  to 
be  used;  and  (e)  scheduling  of  tasks  and 
milestones  in  the  progress  of  the 
project?  Does  the  proposal  describe 
specific  plans  for  conducting  the  project 
in  terms  of  the  tasks  to  be  performed. 
and  how  the  approach  will  accomplish 
the  project  objectives? 

■  (3)  Qualifications:  (30  points) 

Do  the  qualifications  of  the  project 
personnel,  as  evidenced  by  training, 
experience,  and  publications, 
demonstrate  that  they  have  the 
knowledge  of  subject  matter  and  skills 
required  to  competently  carry  out  the 
research  and  to  produce  a  final  report 
that  is  comprehensible  and  usable?  Is 
the  staffing  pattern  appropriate  for  the 
proposed  research,  linking 
responsibilities  clearly  to  project  tasks? 

(4)  Organization  and  Budget:  (15  points) 

Are  the  resources  needed  to  conduct 
the  project  specified,  including 
personnel,  time,  funds,  and  facilities? 
Are  any  collaborative  efforts  wdth  other 
organizations  clearly  identified  and 
written  assurances  referenced?  Is  all 
budget  information  provided  including 
a  description  by  category  (personnel, 
travel,  etc.)  of  the  total  of  the  Federal 
funds  required,  and  written  assurances 
referenced?  Where  appropriate,  are 
justifications  and  explanations  of  costs 
provided?  Are  the  project's  costs 
reasonable  in  view  of  the  level  of  effort 
and  anticipated  outcome?  Does  the 
applicant's  organization  have  adequate 
facilities  and  resources  to  plan,  conduct, 
and  complete  the  project? 

Part  III.  Application  Process 

A.  Eligible  Applicants 

Any  State  or  local  government,  public 
or  private  organization,  nonprofit  or  for- 


profit  organization,  hospital,  or 
educational  institution  may  apply  for  a 
grant  under  this  announcement. 
Applications  will  not  be  accepted  from 
applicants  which  do  not  meet  the  above 
eligibility  criteria  at  the  time  of 
submission  of  applications. 

Individuals  are  not  eligible  to  apply. 
For-profit  organizations  may  apply  with 
the  understanding  that  no  grant  funds 
may  be  paid  as  profit  to  any  grant 
recipient.  Profit  is  considered  as  any 
amount  in  excess  of  the  allowable  costs 
of  the  grant  recipient.  A  fox-profit 
organization  is  a  corporation  or  other 
legal  entity  which  is  organized  or 
operated  for  the  profit  or  benefit  of  its 
shareholders  or  other  ovN-ners  and  must 
be  distinguishable  or  legally  separable 
from  that  of  an  individual  acting  on  his/ 
her  own  behalf 

In  accordance  with  section  18  of  the 
Lobbying  Disclosure  Act  of  1995,  2 
U.S.C.  1611,  organizations  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1968  that  engage  in  lobbying  are 
not  eligible  to  receive  grant  awards. 

B.  Availability  and  Duration  of  Funding 

SSA  anticipates  allocating  funds  for 

each  priority  area  as  follows: 

ORES-98-001.  "Issues  Pertaining  to 
Major  Changes  in  the  Structure  of 
Social  Security"— up  to  $400,000  to 
fund  either  the  12-month  budget 
period  or  the  initial  12-month  budget  . 
period  (depending  on  whether  a  grant 
is  for  1  or  2  years)  of  one  or  more 
projects  in  this  priority  area. 

ORES-9B-002,  "Retirement  Age 
Changes  " — up  to  $400,000  to  fund  the 
12-month  budget  period  for  one  or 
more  projects  in  this  priority  area. 

ORES-98-003,  "Social  Security /Private 
Pension  Integration  " — up  to  $100,000 
to  fund  the  12-month  budget  period 
for  a  project  in  this  priority  area. 

ORES-98-004,  "Poverty  Among  Older 
Women  Cross-Nationally" — up  to 
$100,000  to  fund  the  12-month  budget 
period  for  a  project  in  this  priority 
area. 

ORES-98-005.  "Economic  and 
Demographic  Assumptions 
Recommended  for  Study  by  Past 
Advisory  Councils"— up  to  $200,000 
to  fund  the  initial  12-month  budget 
period  of  one  or  more  projects  in  this 
priority  area. 

C.  Grantee  Shaiv  of  the  Project  Costs 

Grant  recipients  receiving  assistance 
to  conduct  these  research  projects  are 
expected  to  contribute  a  minimum  of  5 
percent  towards  the  total  cost  of  the 
project  (cash  or  in-kind).  No  grant  wfill 
be  awarded  that  covers  100  percent  of 
the  project's  costs. 


D.  The  Application  PTX)cess  for 
Proposals  Requesting  Grant  Funds 

Organizations  wishing  to  compete  for 
grants  under  this  announcement  must 
submit  an  application  by  July  14, 1998. 
Applications  received  in  response  to 
this  announcement  will  be  reviewed  by 
Federal  and  non-Federal  personnel. 

Successful  applicants  may  expect 
funding  during  the  fourth  quarter  of  FY 
1998  (prior  to  September  30.  1998). 

1.  Availability  of  AppHcation  Forms 

Application  kits  which  contain  the 
prescribed  application  forms  for  grant 
funds  are  available  from  the  Grants 
Management  Team;  O^ce  of  Operations 
Contracts  and  Grants;  Office  of 
Acquisition  and  Grants;  Social  Security 
Administration;  l-E-4  Gwynn  Oak 
Building;  1710  Gwrynn  Oak  Avenue; 
Baltimore,  Maryland  21207-5279;  Mr.  E. 
Joe  Smith.  Grants  Management  Officer, 
telephone  (410)  965-9503  (e-mail 
address:  joe, smith@ssa.gov)  or  Mr. 
David  S.  Allshouse,  telephone  (410) 
965-9262  (e-mail 
address:dave. allshouse@ssa.gov). 

When  requesting  an  application  kit, 
the  applicant  should  refer  to  program 
announcement  number  SSA^RES-98- 
2  and  the  date  of  this  announcement  to 
ensure  receipt  of  the  proper  application 
kit. 

2.  Additional  Information 

For  additional  information  concerning 
project  development,  please  contact  Ms. 
Eleanor  Cooper.  Coordinator  for 
Extramural  Research;  Office  of  Research. 
Evaluation  and  Statistics;  Social 
Security  Administration;  4-C-15 
Operations;  6401  Security  Boulevard, 
Baltimore,  Maryland  21235;  telephone 
(410)  966-9824.  Ms.  Cooper's  e-mail 
address  is:  eleanor.l.cooper@ssa.gov. 

3.  Application  Submission 

All  applications  requesting  Federal 
grant  funds  must  be  submitted  on  the 
standard  forms  provided  by  the  Grants 
Management  Team.  The  appUcation 
shall  be  executed  by  an  individual 
authorized  to  act  for  the  applicant 
organization  and  to  assume  for  the 
applicant  organization  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award. 

As  piart  of  the  project  title  (page  1  of 
the  application  form  SSA-96-BK.  item 
11),  the  applicant  must  clearly  indicate 
that  the  apphcation  submitted  is  in 
response  to  this  announcement  (SSA- 
ORES-98-2)  and  must  show  the 
appropriate  priority  area  project 
identifier  (i.e.,  ORES-98-001,  -002, 
-003, -004.  or -005). 
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Applications  must  be  submitted  to  the 
Grants  Management  Team  at  the  address 
specified  in  number  7.  below. 

4.  Application  Consideration 

Applications  are  initially  screened  for 
relevance  to  this  announcement  If 
judged  irrelevant,  the  applications  are 
returned  to  the  applicants. 

Applications  that  conform  to  the 
requirements  of  this  program 
announcement  will  be  reviewed  and 
evaluated  against  the  evaluation  criteria 
specifled  in  this  announcement  and 
evaluated  by  Federal  and  non-Federal 
personnel.  The  results  of  this  evaluation 
will  assist  SSA  in  selecting  the 
applications  to  be  funded. 

5.  Application  Approval 

Grant  awards  will  be  issued  within 
the  limits  of  Federal  funds  available 
following  the  approval  of  the 
applications  selected  for  funding.  The 
official  award  document  is  the  "Notice 
of  Grant  Award."  It  will  provide  the 
amount  of  funds  awarded,  the  purpose 
of  the  award,  the  budget  period  for 
which  support  is  given,  the  total  project 
period  for  which  support  is 
contemplated,  the  amount  of  grantee 
financial  participation,  and  any  special 
terms  and  conditions  of  the  grant  award. 

6.  Screening  Requirements 

In  order  for  an  application  to  be  in 
conformance,  it  must  meet  aU  of  the 
following  requirements: 

(a)  Number  of  Copies  An  original 
signed  and  dated  application  plus  at 
least  two  copies  must  be  submitted.  Five 
additional  copies  are  optional  and  will 
expedite  processing  of  the  grant 
application. 

(b)  Length  The  narrative  portion  of 
the  application  (Part  III  of  form  SSA- 
96-BK)  must  not  exceed  20  single-or  40 
double-spaced  pages,  exclusive  of 
resumes,  forms,  etc..  typewritten  on  one 
side  only  using  standard  size  (8  v^"  x 
11")  paper  Applications  should  neither 
be  unduly  elaborative  nor  contain 
voluminous  documentation. 

7  Ciusing  Date  for  Receipt  of 
Applications 

The  closing  date  for  receipt  of  grant 
applications  for  Federal  funds  in 
response  to  this  announcement  is  July 
14.  1998. 

Applications  may  be  mailed  or  sent 
by  commercial  carrier  or  personally 
delivered  to;  Grants  Management  Team: 
OfBce  of  Operations  Contracts  and 
Grants;  Office  of  Acquisition  and 
Grants:  Social  Security  Administration: 
ATTN:  SSA-ORES-9»-2;  l-E-4  Gwynn 
Oak  Building:  1710  Gwynn  Oak 


Aveiiu'-   Hdltimore.  Maryland  21207- 
5279. 

Hand-delivered  applications  are 
accepted  during  the  hours  of  8:00  a.m. 
to  5:00  p.m..  Monday  through  Friday 
An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either 

(a)  Received  on  or  before  the  deadline  date 

at  the  above  address:  or 

(b)  Mailed  through  the  US  Postal  Service  or 

sent  by  commercial  carrier  on  or  before 
the  deadline  date  and  received  in  time  to 
be  considered  during  the  competitive 
review  and  evaluation  process. 
Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  as 
•videnoe  of  timely  mailing  Private; 
metared  postmarks  are  not  acceptable  as 
proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered. 

Note:  Facsunile  Ck>pie3  Will  Not  Be 
Accepted 

Notice  ProcedurG& 

Paperwork  Reduction  Act 

This  notice  contains  reporting 
requirements  in  the  "Application 
Process"  section.  However,  the 
information  is  collected  using  form 
SSA-96-BK.  Federal  Assistance,  which 
has  Office  of  Management  and  Budget 
clearance  No  0960-0184 

£x«:u/;Ve  Orders  12372  and  124  IB- 
Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by  the 
requirements  of  Executive  Order  12372, 
as  amended  by  Executive  Order  12416. 
relating  to  Federal  agencies  providing 
opportunities  for  consultation  with 
State  and  local  elected  officials  on 
proposed  Federal  financial  assistance  or 
direct  Federal  development. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  96.007.  Social  Security- Research 
and  Demonstration) 

Dated:  May  7. 1998. 
Kanneth  S.  ApM, 
Commissioner  of  Social  Security. 
|FR  Doc  98-t2962  Filed  5-14-98:  8:45  ami 
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DEPARTMEffT  OF  STATE 

[Public  Notice  «2815] 

Overseas  SchcxDis  Advisory  Council; 
Notice  of  Meeting 

The  Overseas  Schools  Advisory 
Council.  Department  of  State,  will  hold 


its  Annual  Meeting  on  Thursday.  June 
18,  1998,  at  9  30  am   in  ConferenrM 
Room  6320.  Department  of  State 
Buildin>{,  2201  C  Street.  N\V  . 
VVashingtoii.  [X7  The  meeting  is  open  to 
the  public 

The  Overseas  Schools  Advisory 
Council  works  i.loselv  with  the  l'  S. 
business  community  in  improving  those 
American-sponsored  s<:hc>ols  overseas 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  l'  S  government  families 
and  children  of  employees  of  l'  S 
corporations  and  foundations  abroad. 

This  meetini^  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  S<  hcxjls 
Advisory  Council  to  the  .American- 
sponsored  overseas  schools 

Members  of  the  general  publu  may 
attend  the  meeting  and  |om  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled,  and 
individual  building  passes  are  required 
{breach  attendee  Persons  who  plan  to 
attend  should  so  advise  the  office  of  Dr. 
Keith  D   Miller.  Department  of  State, 
Office  of  Overseas  Schools,  SA-29, 
Room  245.  Washington,  DC  20522- 
2902,  telephone  703-875-7800.  prior  to 
June  7,  1998  Visitors  will  be  asked  to 
provide  their  date  of  birth  and  Sot~ial 
Security  number  at  the  time  they 
register  their  intention  to  attend  and 
must  carry  a  valid  phott)  II)  with  them 
to  the  meeting  All  attendees  must  use 
the  C  Street  enti-ance  to  the  building. 

Dated    May  6.  1998. 
Keith  D  Miller. 

Eixecutive  Se< retary.  Overseas  Schools 
Advisory  Council 

(PR  Doc   9R-1  2945  Filed  5-14-98.  8  45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  No  2817] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law  (ACPtL)  IntematiofMl  Project 
Flr^ance:  Request  for  Public  Comments 

The  I'niteKi  Nations  (Commission  on 
International  Trade  Law  (UNdTRAi-j  is 
in  the  process  of  preparing  a 
"I^e^islative  Guide  '  for  countries  to  use 
as  a  basis  for  legislation  or  otherwise,  so 
as  to  provide  enabling  authority  for 
infrastructure  pro|e<;;ts  to  be  privately 
financed  in  whole  or  in  part,  and  to 
allow  private  sector  development  and 
operation,  often  for  a  fixed  period  of 
years  L>egislation  in  this  field  often 
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seeks  to  accommodate  foreign  as  well  as 
domestic  interests,  providing  a  balance 
of  interests  compatible  with  foreign 
source  capital  and  management  as  well 
as  national  needs  for  infrastmcture  and 
services  delivery.  UNCITR.\L  will 
consider,  at  its  upcoming  Plenary 
session  in  June  at  the  United  Nations  in 
NevN'  '^ork.  a  draft  of  six  of  the 
approximately  twelve  chapters  currently 
planned  for  the  Legislative  Guide 

The  proposed  Legislative  Guide  will 
include  evolving  methods  bv  which 
private  and  public  financing  and  private 
sector  development  and  management 
are  emplo.ed  for  long-term 
infrastmcture  projects,  including  build- 
and-operate  (BOT  and  BOO)  and  other 
models.  Legislative  options  to  facilitate 
project  design,  development  and 
operation,  as  well  as  proiei:t  country 
regulation  and  off-shore  payment 
facilities  will  he  considered  for 
inclusion  in  the  Guide. 

The  Guide  will  seek  to  take  into 
account  current  developments  in  legal 
issues  involved  in  o\erseas  project 
finance,  including  those  at  the  world 
Bank,  the  Inter-American  Development 
Bank,  and  other  international  financial 
institutions,  as  well  as  domestic 
systems  New  methods  of  obtaining 
longer-term  assurances  not  dependent 
on  recourse  to  governmental  agencies 
will  be  considered,  including,  for 
example,  long-term  receivables 
financing  and  special  purpose 
corporations.  These  mechanisms  will 
need  to  be  balanced  with  appropriate 
methods  for  project  countries  to  ensure 
delivery  of  services,  utilities, 
construction,  etc.  It  is  tentatively 
proposed  that  the  Guide  be  organized 
into  sections  on  general  legislative 
provisions;  sector  structure  and 
regulation:  concessionaire  selection: 
project  agreement  terms  and  conclusion; 
government  support:  construction 
phase,  operational  phase;  delays,  defects 
and  failures  to  perform,  duration, 
extension  or  early  termination; 
governing  laws;  and  settlement  of 
disputes  Additional  sections  may  be 
added  or  the  present  structure  modified 
after  review.  Initial  drafts  of  the  first  six 
chapters  are  now  available  for  comment 

Comments  on  these  drafts  are 
solicited  from  any  member  of  the  public 
or  any  association  or  other  entity  that 
would  like  the  opportunity  to  do  so. 
Copies  of  the  UNCrfRAL  draft 
documents  will  be  provided  without 
charge  upon  request  to  the  office 
indicated  below.  While  preliminary 
comments  are  welcome  prior  to  June  1, 
a  summary  of  recommendations  made 
by  various  paiticipating  countries  at  the 
Plenary  session  will  be  available  from 
the  office  indicated  below  after  June  20, 


1998  upon  request,  and  comments  made 
after  that  date  should  take  those 
recommendations  into  account 

Please  contact  the  Office  of  the 
.Assistant  Legal  .Adviser  for  Private 
International  Law  (L/'PILj  for  copies  of 
the  relevant  UNCITR.A.L  documents  at 
2430    E'   Street,  N.W  ..  Suite  357  South 
Building,  Washington.  DC.  20037-2800, 
or  by  fax  to  (202)  776-8482.  or  e-mail 
at  pildb@his.com.  attention  leffrey  D. 
Kovar.  Documents  can  be  provided  by  e- 
mail  if  requested   For  additional 
information  please  call  (202)  776-8420. 
Any  member  of  the  public  who  v\ashes 
to  receive  notice  of  any  meetings  of  the 
Advisory  Committee  on  this  topic 
should  so  indicate:  meetings  of  the 
Advssorv-  Committee  are  open  to  the 
public 

Harold  S  Burmaii. 

Executive  Director,  Secretary  of  State's 
Advisory  Committee  on  Private  Internationa: 
Law. 
(FR  Doc  98-12938  Filed  5-14-98;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  «28181 

Shipping  Coordinating  Committee 
Sutjcommittee  on  Safety  of  Life  at  Sea 
and  Associated  Bodies  Working  Group 
on  Stability  and  Load  Lines  and  on 
Fishing  Vessels  Safety;  Notice  of 
Meeting 

The  Working  Group  on  Stability  and 
Load  Lines  and  on  Fishing  Vessels 
Safety  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  will  conduct  an  open 
meeting  at  9  am  on  Monday,  June  15, 
1998.  in  room  6103,  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW, 
Washington.  DC  20593-0001,  This 
meeting  will  discuss  the  upcoming  42nd 
Session  of  the  Subcommittee  on 
stability  and  Load  Lines  and  on  Fishing 
Vessels  Safety  (SLF)  and  associated 
bodies  of  the  International  Maritime 
Organization  (IMO)  which  will  be  held 
on  Febraarv  8-12.  1999,  at  the  IMO 
Headquarters  in  London,  England. 

Items  of  discussion  will  include  the 
following: 

a.  Review  of  results  from  SLF  41. 

b.  Harmonization  of  damage  stability 

provisions  in  the  IMO  instruments. 

c.  Safety  asp)ects  of  ships  engaged  m  a 

ballast  water  exchange, 

d.  Revision  of  the  High  Speed  Craft 

Code. 
6.  Development  of  the  damage 

consequence  diagrams  for  inclusion 

m  damage  control  plan  guidelines. 

and 
f.  Upcoming  requirements  and  future 

actions  with  respect  to  Bulk  Carrier 


Safety — results  of  SOLAS 
Conference  and  MSC  69. 
Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Paul 
Cojeen.  U.S.  Coast  Guard  Headquarters, 
Commandant  (G-MSE-2).  Room  1308. 
2100  Second  Street.  SW,  Washington. 
DC  20593-0001  or  by  calling  (202)  267- 
2988. 

Dated:  May  11,  1998. 
Stephen  M.  Miller. 

Executive  Secretary.  Shipping  Coordinating 
Committee. 
|FR  Doc.  98-12946  Filed  5-14-98;  8:45  am) 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Negotiation  of  Sectoral  Market 
Opening  Agreements 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  negotiation  of  sectoral 
market  opening  agreements,  and  of 
goods  and  services  that  might  be 
affected  by  such  negotiations. 

summary:  The  United  States  is 
participating  in  discussions  with 
member  economies  of  the  Asia  Pacific 
Economic  Cooperation  (APEC)  forum 
and  negotiations  with  Members  of  the 
World  Trade  Organization  (WTO)  to 
enhance  market  opening  in  fifteen 
sectors,  including  possible  elimination, 
modification  or  continuance  of  U.S. 
tariffs  and  non-tariff  measures,  opening 
of  certain  service  sectors;  and  certain 
other  sectoral  and  structural  issues. 
Public  conunent  is  being  sought  on 
issues  associated  with  these  discussions 
and  negotiations 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  C.  Earley.  Director,  APEC  Affairs. 
Office  of  Asia  Pacific  and  APEC,  USTR 
(202-395-68131. 

SUPPLEMENTARY  INFORMATION:  In  their 
1996  Subic  Bay  Declaration,  APEC 
Leaders  directed  trade  ministers  to 
identify  sectors  where  "early  voluntary 
liberalization  would  have  a  positive 
impact  on  trade,  investment  and 
economic  growth  in  the  individual 
APEC  economies  as  well  as  the  region." 
in  May  1997,  APEC  trade  ministers 
affirmed  that  APEC  should  continue  to 
act  as  a  catalyst  to  promote  the  global 
opening  of  markets,  as  it  had  with  the 
Information  Technology  Agreement 
They  therefore  directed  officials  to 
conduct  an  intensive  process  for 
selecting  such  sectors,  for  review  and 
final  action  by  the  time  of  the  APEC 
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ministers  and  leaders  meetings  in 
November  1977.  In  seiectins  such 
sectors,  ministers  instructed  officials  to 
have  regard  for  three  factors:  the 
possibility  of  encompassing  both  tariff 
and  non-tariff  issues,  as  well  as 
elements  of  facilitation  and  economic 
and  te<:hnical  cooperation:  ensuring  the 
fullest  possible  private  sector  input  and 
support;  and  consideration  of  "critical 
mass"  by  developing  initiatives 
supported  by  significant  groups  of  APEC 
members,  and  where  appropriate  for 
incorporation  in  the  WTO 

In  November  1997,  APEC  ministers 
received  information  on  over  40 
potential  sectors  that  had  been  proposed 
and  reviewed  by  officials.  From  this  list, 
ministers  recommended  15  sectors  to 
APEC  leaders  for  a  program  of  early 
liberalization.  The  proposals  for 
liberalization  in  these  sectors  are 
described  in  detail  in  the  Annex  to  this 
notice. 

Of  the  IS  selected  sectors,  ministers 
identified  nine  for  early  action  in  1998: 
Environmental  goods  and  services, 
chemicals,  energy,  medical  equipment, 
forest  products,  fish  and  fish  products, 
toys,  gems  and  jewelry,  and  conclusion 
of  a  mutual  recognition  agreement  on 
telecommunications  In  these  nine 
sectors,  it  was  agreed  that  detailed 
proposals  defining  parameters,  such  as 
scope  of  product  coverage,  phasing  of 
liberalization,  and  measures  covered 
(i.e..  tariffs  and/or  other  measures) 
would  be  completed  by  the  date  of  the 
APEC  trade  ministerial  meeting  in  |une 
1998.  with  a  view  toward  beginning 
implementation,  in  the  WTO  context 
where  appropriate,  in  1999.  In  addition, 
ministers  directed  that  work  to  develop 
proposals  proceed  in  six  additional 
sectors:  oilseeds  and  oilseed  products, 
food,  automotive,  civil  aircraft, 
fartilizer.  and  natural  and  synthetic 
rubber.  In  these  sectors,  officials  were 
directed  to  further  develop  proposals  for 
review  and  assessment  by  ministers  at 
the  June  trade  ministers  meeting,  for 
possible  recommendation  to  leaders  in 
November  1998 

In  accordance  with  this  guidance, 
APEC  ofHcials  will  work  intensively  in 
1998  to  complete  plans  for  early 
liberalization  in  the  identified  sectors. 
APEC  officials  meetings  are  currently 
scheduled  for  lune.  September  and 
November  19<)8  in  Malaysia 

Advur  From  th*  U.S.  International 
Trade  (lummission 

On  March  18.  1998.  the  United  States 
Trade  Representative  (USTR)  requested, 
pursuant  to  section  332(g)  of  the  Tariff 
Act  of  1930  (19  use.  1332(g).  that  the 
U.S.,  International  Trade  Commission 
(USITC)  provide  advice  concerning 


trade  liberalization  among  .APEC 
countries  in  the  nine  sectors  listed 
above.  On  March  25.  the  USfPC 
initiated  an  investigation.  Inv.  No.  332- 
392.  pursuant  to  section  332(g)  of  the 
Tariff  Act  of  1930  and  published  a 
notice  requesting  public  comment  and 
providing  notice  of  a  public  hearing  in 
connection  with  the  investigation.  (63 
FR  15861,  April  1,  1998).  The  notice 
included  a  list  of  harmonized  tariff 
system  (HTS)  numbers  that  comprise 
goods  under  consideration  in  the  nine 
sectors.  The  USFFC's  report  will  include 
(1)  profiles  of  the  industry  sectors 
(including  a  description  of  US  and 
foreign  sectors  and  their  competitive 
positions):  (2)  an  assessment  of  patterns 
of  US  sector  imports  and  exports  to 
APEC  trading  partners  and  other  trading 
partners;  (3)  summaries  of  US  and 
foreign  tariff  rates  and  reported  non- 
tariff  barriers  affecting  the  sectors;  and 
(4)  information  about  increased  market 
access  opportunities  resulting  from 
liberalization.  The  USITC  plans  to 
transmit  its  report  to  USTR  by  June  16, 
1998. 

Public  Comments 

In  conformity  with  the  regulations  of 
the  Trade  Policy  Staff  Committee 
("TPSC  •)  (15  CFR  Part  2003).  the 
Chairman  of  the  TPSC  invites  written 
comments  from  interested  persons  on 
the  desirability,  the  scope,  and  the 
economic  effects  of  these  proposals  for 
sectoral  liberalization.  Comments  in 
particular  are  invited  on;  (a)  Economic 
costs  and  benefits  to  U.S.  producers  and 
consumers  of  the  removal  of  tariff 
barriers  to  trade  between  and  among 
APEC  economies  in  the  above-listed 
product  and  service  sectors,  (b) 
economic  effects  and  benefits  to  U.S. 
producers  and  consumers  of  removal  of 
non-tariff  barriers  to  trade  between  and 
among  APEC  economies,  and  of  other 
aspects  of  the  above-describ*Ki 
proposals,  including  their  provisions  for 
economic  and  technical  cooperation,  (c) 
existing  bamers  to  trade  in  services 
between  and  among  APEC  economies, 
and  economic  costs  and  benefits  to 
removing  such  barriers:  and  (d)  any 
other  measures  of  practice  within  these 
sectors  among  APEC  economies  that 
should  be  addressed  m  se<^toral  market 
opening  negotiations  In  addition. 
comments  are  invited  on  other  a.spec.ts 
of  these  sectoral  market  opening 
initiatives,  including  the  possible  labor 
and  environmental  effet  ts 

Interested  iftfWW  may  submit  written 
comments,  in  five  (5)  typed  copies  or 
less,  no  later  than  noon.  June  15.  1998. 
to  Gloria  Blue.  Elxecutive  Secretary. 
TPSC.  Office  of  the  U.S.  Trade 
Representative.  Room  503.  600  17lh 


Street,  N.W  ,  Washington.  DC.  20508. 
Comments  should  state  clearly  the 
position  taken  and  should  describe  with 
particularity  the  information  supporting 
that  position.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  page  (or  letter)  and 
succeeding  pages  Such  submissions 
must  be  accompanied  by  a  non- 
confidential summary  thereof 

Nonconfidential  submissions  will  be 
available  for  public  inspection  at  the 
USTR  Reading  Room.  Room  101,  Office 
of  the  United  States  Trade 
Representative.  600  Seventeenth  Street. 
N  W  .  Washington.  DC.  An 
appointment  to  review  the  file  may  be 
made  by  calling  Brenda  Webb  at  202- 
395-6186  The  Reading  Room  is  op>en  to 
the  public  by  appointment  only  from 
9:30  am  to  12  00  noon  and  from  1:00 
p.m.  to  4:00  p  m  .  Monday  through 
Friday 

Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 

Annex — Description  of  Sectoral  Market 
Opening  Initiatives 

Environmental  Goods  and  Sendees: 
Elimination  of  tariffs  on  environmental 
goods  and  liberalization  of  trade  in 
environmental  Services  based  on  the 
General  Agreement  on  Trade  in 
Services,  to  be  agreed  by  consensus  by 
June  1998,  and  to  be  bound  in  the  WTO. 
Implementation  of  commitments  would 
begin  SIX  months  after  the  date  on 
which  the  agreement  is  concluded  A 
proposal  for  addressing  non-tanff 
measures  in  APEC  economies  that 
impede  trade  will  be  included.  On 
economic  and  technical  cooperation, 
economies  are  encouraged  to  develop 
proposals  for  projects  such  as  seminars 
to  achieve  the  objective  of  liberalizing 
trade 

Medical  Equipment  Tariffs  would  be 
eliminated  in  a  short  period,  e.g..  3 
years  Proposed  schedule  and  method  of 
implementation  would  be  based  on  the 
approach  of  the  Information  Technology 
.Agreement  Specific  non-tariff  measures 
would  be  identified  and  addressed 
Economies  would  be  prepared  to 
explore  a  program  of  technical 
assistance  in  cooperation  with  the 
private  se<::tor 

Forest  Products  Includes  pulp  and 
pap^r  products  (HS  Chapters  47  and  48), 
wood  products  (HS  Chapter  44).  printed 
materials  (HS  Chapter  49);  wood 
furniture  and  pre-fabricated  housing 
(parts  of  HS  Chapter  94),  certain 
vegetable  and  rattan  mats  and  baskets 
(parts  of  HS  Chapter  46).  and  certain 
rosin  products  (parts  of  HS  Chapter  38) 
The  proposal  has  four  comf)onents: 
elimination  of  tariffs  on  theses  products 
in  the  2000-2004  timeframe,  a  study  of 
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non-tariff  barriers  and  other  trade 
distorting  policies  which  may  impeded 
market  access  in  these  products; 
development  and  adoption  of 
performance-based  building  standards; 
and,  development  of  economic  and 
technical  assistance  measures  designed 
to  enable  members  to  develop  their 
industries  and  to  achieve  early  trade 
liberation  in  these  industries. 

Fish  and  Fish  Products.  The  objective 
of  the  proposal  would  be  to  eliminate 
tariffs  no  later  than  December  31.  2005 
Tariffs  currently  applied  at  20%  or  less 
would  be  phased  out  more  quickly. 
There  would  also  be  fiexibility  for 
economies  to  phase  out  tariffs  over  a 
longer  period  on  a  limited  number  of 
products.  Officials  would  be  directed  to 
present  a  plan  for  eliminating  non-tariff 
measures  for  approval  at  the  APEC's 
November  1998  Trade  Ministerial 
meeting,  with  the  objective  of 
eliminating  non-tariff  measures  no  later 
than  December  31.  2007  APEC 
economies  would  recommit  to 
elimination  of  WorldTrade  Organization 
(WTO)-inconsistent  subsidies  and 
sanitary  and  phytosanitary  measures,  of 
which  there  would  also  be  studies,  and 
commit  to  some  of  many  suggested 
ecotech  proposal.  An  annual  report  to 
Ministers  would  also  be  done  within 
APEC  on  fisheries  management 
cooperation  in  the  Pacific  Ocean,  and 
adjacent  regions. 

Toys.  The  proposal  is  for  progressive 
reduction  of  tariffs  on  targeted,  toys, 
beginning  from  1998  and  completed  by 
a  date  to  be  determined  by  participating 
economies  (2000.  and  no  later  than 
2005).  It  would  comment  to 
identification  of  existing  technical, 
regulatory,  and  other  unnecessary  non- 
tariff  measures  by  the  end  of  1998  and 
to  consultation  on  actions  and  a 
scheduled  for  elimination  of  NOMS  by 
the  end  of  1999.  Progressive  elimination 
of  all  identified  non-tariff  measures 
would  be  determined,  preferably  by 
2000  and  no  later  than  2005. 

Gems  and  jewelry  This  proposal 
would  reduce  tariffs  to  0-5%  by  2005 
on  products  in  HTS  Chapter  71m,  which 
includes  pearls,  diamonds,  precious 
stones,  silver,  gold,  platinum,  "fine" 
jewelry,  silverware  made  of  silver  and 
silver  plate,  gold  articles,  imitation 
jewelry,  and  commemorative  coins.  The 
proposal  would  also  address  non-tariff 
measures  in  the  same  time  period  and 
include  economic  and  technical 
cooperation  on  education  and  training. 

Mutual  Recognition  Agreement  for 
Telecommunications  servicers.  Proposes 
that  interested  APEC  economies  work  to 
implement  an  Agreement  for  Mutual 
Recognition  of  Test  Results  and 
Certifications,  and  to  complete  work  on 


a  Mutual  Recognition  Agreement  and 
Phase  Agreements  by  June  1998 

Chemicals.  This  is  a  proposal  for  tariff 
liberalization,  starting  with  a 
commitment  to  bring  tariffs  into 
conformity  with  rates  established  in  the 
Uruguay  Round  Chemical  Tanff 
Harmonization  Agreement  (CTHA)  in 
two  tranches:  starting  from  applied 
rates,  by  2001  for  tariffs  up  to  and 
including  10%.  and  by  2004  for  tariffs 
over  10%.  and  to  bring  these  rates  in  the 
WTTO.  Requests  for  longer  staging  would 
be  considered  for  sensitive  products. 
Once  a  critical  mass  has  committed  to 
the  CTHA,  further  tarifWiberahzation 
would  be  undertaken  starting  with 
subsectors  (e.g.,  fertilizer,  cosmetics) 
where  there  is  interest  in  moving  ahead 
on  an  expedited  basis.  This  process 
would  lead  to  the  eventual  elimination 
of  all  chemical  tariffs.  Participants 
would  initiate  a  work  program  on  non- 
tariff  measures.  They  would  also 
compile  a  list  of  customs  and  regulatory 
barriers  faced  by  chemical  exporters  to 
give  to  APEC's  Committee  on  Customs 
Procedures  for  simplifying  and 
harmonizing  customs  procedures  and 
facilitating  trade.  The  proposal  would 
also  task  APEC's  Investment  Experts 
Group  to  undertake  a  review  of 
investment  policy  and  practices  with 
respect  to  the  chemical  industry,  which 
would  be  used  to  denve  a  list  of 
liberalization  options  that  could  be 
selected  either  for  individual  action 
plans,  or  for  collective  action  It  would 
additionally  encourage  economies  to 
participate  in  international  work  already 
ongoing  on  chemical  standards  and 
testing.  In  cooperation  with  the  private 
sector,  it  would  develop  a  program  of 
economic  and  technical  assistance, 
including  but  not  limited  to  workshops, 
seminars,  and  training  activities. 

Energy  This  proposal  includes  certain 
primary  energy  commodities,  electricity, 
energy  products,  technologies,  services, 
and  equipment,  h  would  progressively 
remove  tariffs  on  coal  and  gas  and 
energy-related  equipment  by  2005,  and 
identify  and  address  existing  technical, 
regulatory,  and  other  non-tariff  barners, 
including  standards  and  certification.  It 
would  establish  a  work  program  to 
identify  and  remove  bamers  to  trade  in 
services,  to  commence  March  1998, 
Additionally  it  would  review  work  of 
the  APEC's  Group  of  Experts  on 
Government  Procurement  (GPEG)  on 
principles  of  transparency  in 
government  procurement  and  work  with 
GPEG  in  any  areas  where  the  genenc 
elements  and  principles  of  transparency- 
need  to  be  developed  to  ensure  full 
transparency  in  this  sector.  Finally,  it 
would  extend  the  investment 
facilitation  work  of  APEC's  Energy 


Working  Group  and  develop  a  Utiked 
database  on  mining  and  energy-related 
investment  opportunities,  and  reduce 
costs  through  cooperation  on  energy 
standards  between  1998  and  2000. 

.-^ufos  This  proposal  calls  for  a  four 
part  work  program  aimed  at  establishing 
a  more  integrated  and  competitive  auto 
industry  in  the  region:  (1)  Standards 
harmonization,  including  obtaining 
APEC  endorsement  of  the  "global 
agreement"  on  automotive  standards;  (2) 
identification  of  customs  issues  and 
bamers.  and  development  of  steps  to 
address  them:  (3)  development  of  an 
economic  and  technical  cooperation 
program,  and  (4)  establishment  of  a 
regional  dialogue  of  automotive  issues. 
which  would  discuss  trade  and 
investment  policy  issues,  and  develop 
means  of  addressing  them.  Industry 
would  participate  in  parts  of  the 
dialogue. 

Food.  The  proposal  calls  for  tariff 
reductions  on  a  number  of  4-digit  H.T.S. 
categories  in  three  food  subsectors  (fresh 
fruits  and  vegetables,  processed  foods 
and  beverages)  and  other  trade 
facilitation  and  ecotech  activities,  as 
well  as  market  research  studies.  The 
proposal  calls  for  tanff  reductions  on 
more  than  50  H.T.S.  4-digit  categories  in 
three  food  subsectors:  (1)  fresh  fruits 
and  vegetables;  (2)  processed  foods;  and 
(3)  beverages  The  initiative  proposes  a 
reduction  in  tariff  and  other  non-tariff 
measures  from  1999  to  2004  to  bring 
applied  tariffs  to  5%  or  less  by  2004 
with  the  aim  of  eliminating  all  tariffs  in 
these  subsectors  by  1010/2020.  An 
annex  contains  some  additional  H.T.S. 
categones  of  food  products  for  possible 
future  consideration, 

Oilseeds  and  Oilseed  Products. 
During  the  Uruguay  Round,  the  United 
States  proposed  a  "level  playing  field" 
initiative  on  oilseeds  and  oilseed 
products.  The  APEC  proposal,  which  is 
jointlv  sponsored  by  the  United  States, 
Canada  and  Malaysia,  exactly  tracks  this 
Uruguay  Round  initiative.  The  proposal 
covers  basic  oilseeds  in  H.S  1201. 
1203-1207  (e.g..  soybeans,  rapeseed, 
sunflowerseed.  cottonseed),  meals  and 
vegetable  oils  derived  from  those 
raf)eseed  oil.  safflower  oil)  and  soy 
protein  concentrates  and  isolates.  There 
would  be  no  exceptions  on  product 
coverage.  The  proposal  calls  for 
elimination  of  tariffs,  non-tariff 
measures,  export  subsidies  and  other 
trade-distorting  policies  on  all  products 
by  2002,  allowing  for  limited  flexibility 
for  extended  staging  on  a  product-by- 
product, economv-by-economy  basis 
that  would  he  agreed  to  by  consensus  of 
participants 

Rubber  The  proposal  would  estabUsh 
details  for  gradual  reductions  and/or 
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elimination  of  tariff  and  non-tariff 
measures.  It  would  also  call  for 
economic  and  technical  cooperation  to 
cooperate  in  the  development  of 
domestic  industries  in  rubber-producing 
economies  through  the  transfer  of 
production  and  manufacturing 
technology  in  order  to  reduce  the  risk  of 
price  fluctuations. 

Civil  Aircraft.  All  tariffs  would  be 
eliminated  in  two  equal  cuts  on  fanuary 
1.  1999  and  lanuary  1.  2000  and  bound 
in  WTO  Schedules  at  rero 
Commitments  by  non-WTO  members 
could  be  made  on  an  autonomous  basis 
until  WTO  accession  is  complete  There 
would  also  be  commitments  by  APEC 
economies  to  eliminate  all  customs 
duties  and  other  charges  of  any  kind 
levied  on  civil  aircraft  and  related 
products  and  services  (eg.. 
manufacture,  repair,  maintenance,  etc.). 

Fertilizer  This  is  a  proposal  to 
eliminate  tariffs  by  2002  and  bind  them 
in  the  WTO  It  would  also  call  for.  by 
January  1.  2000.  collective 
implementation  of  national 
transportation  regulations  governing  the 
shipment  of  sulfur  and  fertilizers  in 
accordance  with  the  International 
Maritime  Dangerous  Goods  Code,  and 
encourage  the  development  of  technical 
assistance  projects  that  would  facilitate 
trade  liberalization  in  this  sector. 

(FR  Doc  9ft- 1 2908  Filed  S-14-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  TraMic  Safety 
Administration 

[Doche' No  SHTSA  *a  iailj 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1990 
1993  Santley  Continental  R  Passenger 
Cars  Are  Ehgible  'or  Importation 

AOENCr:  National  Highway  Iraffic 
Safety  Administration.  DOT 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990-1993 
Bentley  Continental  R  passenger  cars  are 
eligible  for  importation. 

Summary:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1990-1993  Bentley 
Continental  R  passenger  cars  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 


sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards 
DATES:  The  closing  date  for  comments 
on  the  petition  is  June  15.  1998. 
ADDRESSES:  Comments  should  refer  to 
'!;>•  (]().  if(  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401.  400 
Seventh  St  ,  SW.  Washington.  DC 
20590.  [Docket  hours  are  from  10  am  to 
5  pmj 

F0«  FURTHER  iN^RfcUTION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306) 

SUPPt-EMENTARV  INFORMATION: 

Backj;  round 

Under  49  US  C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U  S.C  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592   As 
specified  in  49  CFR  593  7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rraister 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1990-1993  Bentley  Continental  R 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  Champagne  believes  are 
substantially  similar  are  1990-1993 
Bentley  Continental  R  passenger  cars 
that  were  manufactured  for  importation 
into,  and  sale  in.  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 


The  petitioner  claims  that  it  carefullv 
compared  non-U  S  certified  1990-1993 
Bentley  Continental  R  passenjjer  cars  to 
their  US.  certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  rvsptn  t  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards 

Champagne  submitted  information 
with  Its  petition  intended  to 
demonstrate  that  non-U  S  certified 
1990-1993  Bentley  Continental  R 
passenger  cars  as  originailv 
manufactured,  confonn  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  I'  S  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards 

Specifically,  the  petitioner  claims  that 
non-U  S  certified  1 990- 1993  Eientley 
Continental  R  passenger  cars  are 
identical  to  iheir  US  certified 
counterparts  with  resped  to  compliance 
with  Standards  Nos   102  Transmission 
Shift  Levf^r  Sequence         .103 
Defrosting  and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydrauhc  Brake  Systems, 
106  Brake  Hoses.  109  New  Pneumatic 
Tires.  113  Hood  l^atch  Systems.  116 
Brake  Fluid.  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention.  216  Roof  Crush  Resistance. 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials 

Petitioner  also  contends  that  the 
vehic  les  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated 

Standard  No   101  Con fro/s  ond 
Displays  (a)  substitution  of  a  lens 
marked    Brake    for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  fb)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol,  (c)  rwcalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour 

Standard  No.  108  Lamp\.  Reflective 
Devices  and  Associated  Equipment  (a) 
installation  of  U.S. -model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
US  -model  front  and  rear  sidemarker/ 
reflector  assemblies:  (c)  installation  of 
U.S. -model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Reaniew  Mirror: 
replacement  of  the  passenger  side 
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rearview  mirror  with  a  US  -model 
component. 

Standard  No,  114  Theft  Protection: 
installation  of  a  warning  buzzer 
micros  witch  in  the  steering  lock 
assembly  and  a  warning  buzzer 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S- 
model  seat  belt  in  me  drivers  position. 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver  s 
side  air  bag  and  knee  bolster  with  U.S.- 
model  components.  The  petitioner 
states  that  the  vehicles  are  equipped 
with  combination  lap  and  shoulder 
restraints  that  adjust  by  means  of  an 
automatic  retractor  and  release  by 
means  of  a  single  push  button  at  both 
front  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection  installation  of  reinforcing 
beams. 

Standard  No  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  non-U  S.  certified  1990- 
1993  Bentley  Continental  R  passenger 
cars  must  be  reinforced  to  comply  with 
the  Bumper  Standard  found  in  49  CFR 
Part  581. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  .^dmlnlstration.  Room 
5109,  400  Seventh  Street.  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 


Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593  8;  delegations  of  authority 
at  49  CFR  1.50  and  501  8 

Issued  on  May  11.  1998. 
Marilynne  )acob&. 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  98-13012  Filed  5-14-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-e8-3809] 

Notice  of  Receipt  of  Petition  tor 
Decision  That  Nonconforming  1997- 
1998  Mercedes-Benz  SLK  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  -Administration.  DOT 
ACDON:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1997-1998 
Mercedes-Benz  SLK  passenger  cars  are 
eligible  for  importation 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTS.Aj  of  a  petition 
for  a  decision  that  1997-1998  Mercedes- 
Benz  SLK  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  thev  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2J  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  June  15,  1998 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  to:  Docket 
Management,  Room  PL-401.  400 
Seventh  St.,  SW,  Washington,  DC 
20590  [Docket  hours  are  from  10  am  to 
5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306) 
SUPPLEMENTARY  INFORMATION; 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  confonn  to  all 


applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U  S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  .standards. 

Petitions  for  eligibihty  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
A\  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
pubiishes  this  decision  in  the  Federal 
Register 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1997-1998  Mercedes-Benz  SLK 
passenger  cars  are  eligible  for 
importation  into  the  United  States  The 
vehicles  which  Champagne  believes  are 
substantially  similar  are  1997-1998 
Mercedes-Benz  SLK  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer.  Daimler- 
Benz,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  1997-1998 
Mercedes-Benz  SLK  passenger  cars  to 
their  U.S.  certified  counterparts,  and 
foimd  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U. S.  certified 
1997-1998  Mercedes-Benz  SLK 
passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  f)etitioner  claims  that 
non-U  S  certified  1997-1998  Mercedes- 
Benz  SLK  passenger  cars  are  identical  to 
their  U.S  certified  counterparts  with 
respect  to  compliance  with  Standards 
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Nos.  102  Transmission  Shift  Lever 
Sequence  *   *   * ..  103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  1 16  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U. S.  certified  1997-1998  Mercedes- 
Benz  SLK  passenger  cars  comply  with 
the  Bumper  Standard  found  in  49  CFR 
Part  581  and  with  the  Theft  Prevention 
Standard  found  in  49  CFR  Part  541. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp:  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S. -model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S. -model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component 

Standard  No   114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No  118  Power  Window 
Systems  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  US  - 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 


buzzer  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S. -model  components  if 
the  vehicle  is  not  so  equipped.  The 
petitioner  states  that  the  vehicles  are 
equipped  with  combination  lap  and 
shoulder  restraints  that  adjust  by  means 
of  an  automatic  retractor'and  release  by 
means  of  a  single  push  button  at  both 
^nt  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identiHcation  number  plate 
must  be  affixed  to  the  vehicles  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  f>ersons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  arid  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S  W.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

AuthMity:  49  U  S  C.  30141(a)(1)(A)  and 
(bMD;  49  CFR  593  B;  delegations  of  authority 
at  49  CFR  1  SO  and  SOI  8. 

Issued  on  May  11.  1998. 
Mai-ilynne  |«cot». 

Director,  Office  of  Vehicle  Safety  Compliance 
IFRDoc  98-13013  Filed  5-14-98:  8  45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No  NHTSA-M-M10] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1998 
Mercedes-Benz  Getaendewagen,  Type 
463.  Mutti-Purpose  Passenger  Vehicles 
Are  Eligible  for  Importation 

agency:  Natiuiial  Highway  Traffic 
S,itHt\  .Administration.  DOT 
action:  Request  for  i  omments  on 
petition  for  decision  that 
nonconforminkj  1998  Mercedes-Benz 
G+.'laendewdiien  T\pe  46.3  rnulti-purpose 
passenger  vehii  ies  ,.MFVs)  are  eligible 
for  importation. 

SUMMARY:  This  notice  requests 

comments  on  a  petition  submitted  tn  the 
National  Highway  Traffii   .Safety 
•Administration  (NHTS.M  for  a  decision 
that  a  1998  Mercedes-Benz 
Gelaendewagen  Type  463  MPV  that  was 
not  onginallv  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  is  eligible  for 
importation  into  the  United  States 
because  it  has  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 

DATE:  The  closing  date  for  comments  on 
the  petition  is  June  15.  1998 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notu  e  number,  and 
be  submitted  to;  Docket  Management, 
Room  PL-401,  400  Seventh  St..  SW. 
Washington,  DC  20590.  (Dck  ket  hours 
are  from  10  am  to  5  pm). 

FOR  FURTHER  INFORMATION  CONTACT: 

(.^orge  Entwistie,  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

5306) 

SUPPt-EMENTARV  INFORMATION: 

Background 

I  iider  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  yehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  Where  there  is 
no  substantially  similar  U.S  -certified 
motor  vehicle.  49  U.S.C.  30141(a)(1)(B) 
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permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with. 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  aecisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  59:v~.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition 
At  the  close  of  the  comment  period, 
NHTS.A  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  m  the  Federal 
Register 

Europa  International,  Inc.  of  Santa  Fe, 
New  Mexico  (Registered  Importer  No. 
R-91-^)02)  has  petitioned  .N'HTS.A  to 
decide  whether  1998  Mercedes-Benz 
Gelaendeyvagen  Type  463  MPV's  are 
eligible  for  importation  into  the  United 
States.  Europa  contends  that  this  vehicle 
is  eligible  for  imponation  under  49 
U.S.C.  §  30141(a)(1)(B)  because  it  has 
safety  features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Specifically,  the  petitioner  claims  that 
the  1998  Mercedes-Benz 
Gelaendewagen  Type  463  MPV  has 
safety  features  that  comply  with 
Standard  Nos.  102  Transmission  Shift 
Lever  Sequence  ....  {based  on  visual 
inspection  and  operation).  103 
Defrosting  and  Defog^ng  Systems 
(based  on  visual  inspection),  104 
Windshield  Wiping  and  Washing 
Systems  (based  on  operation),  106  Brake 
Hoses  (based  on  visual  inspection  of 
certification  marlcings).  1 13  Hood  Latch 
Systems  (based  on  information  in 
owner's  manual  describing  operation  of 
secondary  latch  mechanism).  116  Brake 
Fluids  (based  on  y  isual  inspection  of 
certification  markings  and  information 
in  ovmer's  manual  describing  fluids 
installed  at  factory).  1 19  .Vew  Pneumatic 
Tires  for  Vehicles  other  than  Passenger 
Cars  (based  on  visual  inspection  of 
certification  markings).  124  Accelerator 
Control  Systems  (based  on  operation 
and  comparison  to  US  -certified 
vehicles).  201  Occupant  Protection  in 
Interior  Impact  (based  on  test  data  and 
certification  of  vehicle  to  European 
standard).  202  Head  Hcstmints  (based 
on  Standard  No.  208  test  data  for  prior 
model  year  vehicle  with  same  head 
restraint  and  certification  of  vehicle  to 


European  standard).  204  Steering 
Control  Rearward  Displacement  (based 
on  test  film  for  prior  model  year 
vehicle),  205  Glazing  Matcnah  (based 
on  visual  inspection  of  certification 
markings),  207  Seating  Systems,  (based 
on  test  results  and  certification  of 
vehicle  to  European  standard),  209  Seat 
Belt  ,'\ssemhlits  {based  on  wiring 
diagram  of  seat  belt  yvaming  system  and 
visual  inspection  of  certification 
markings).  211  Wheel  Nuts.  Wheel  Discs 
and  Hubcaps  (based  on  visual 
inspection),  214  Side  Impact  Protection 
(based  on  test  results  for  prior  model 
year  vehicle),  and  219  Windshield  Zone 
Intrusion  (based  on  test  results  and 
certification  information  for  prior  model 
year  vehicle). 

The  petitioner  also  contends  that  the 
1998  Mercedes-Benz  Gelaendewagen 
Type  463  MP\'  is  capable  of  being 
altered  to  comply  with  the  foUowdng 
standards,  in  the  manner  indicated: 

Standard  No   101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  installation  of  a  speedometer/ 
odometer  calibrated  in  miles  per  hour. 

Standard  No.  105  Hydraulic  Brake 
Systems:  (a)  installation  of  a  warning 
label  on  the  brake  fluid  reservoir  cap;  (b) 
installation  of  a  brake  warning  indicator 
lamp. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  sealed  beam 
headlamps;  (b)  installation  of  U.S.- 
model  side  marker  lamps  and  reflectors; 
(c)  installation  of  a  high  mounted  stop 
lamp.  The  petitioner  asserts  that  testing 
performed  on  the  taillamp  reveals  that 
it  complies  with  the  standard,  even 
though  it  lacks  a  DOT  certification 
marking,  and  that  all  other  lights  are 
DOT  certified. 

Standard  No.  Ill  Rearview  Mirrors: 
inscription  of  the  required  warning 
statement  on  the  convex  surface  of  the 
passenger  side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  in  the 
steering  lock  electrical  circuit. 

Standard  No.  118  Power-Operated 
Window  Systems:  rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  yvhen  the  front 
doors  are  open 

Standard  No.  120  Tire  Selection  and 
Rims'  for  Vehicles  ether  than  Passenger 
Cars  installation  of  a  tire  information 
placard.  The  petitioner  asserts  that  even 
though  the  tire  rims  lack  a  LM3T 
certification  marking,  thev  comply  with 
the  standard,  based  on  their 
manufacturer's  certification  that  they 
comply  with  the  German  TL^V 
regulations,  as  well  as  their  certification 


by  the  British  Standards  Association 
and  the  Rim  Association  of  Australia. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
installation  of  interior  locking  buttons 
on  all  door  locks  and  modification  of 
rear  door  locks  to  disable  latch  release 
controls  when  locking  mechanism  is 
engaged. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  complying 
driver's  and  passenger's  side  air  bag 
systems;  (b)  installation  of  a  seat  belt 
warning  system;  (c)  placement  of  an  air 
bag  warning  label  on  the  visors  of 
vehicles  manufactured  after  November 
1996.  The  petitioner  states  that  the 
vehicle  will  meet  frontal  impact  test 
requirements  with  structural 
modifications  described  in  a  submission 
that  has  been  granted  confidentiality  by 
NHTSA's  Office  of  Chief  Counsel  under 
49  CFR  Part  512. 

Standard  No.  210  Seat  Belt  Assembly 
Anchorages:  insertion  of  instructions  on 
the  installation  and  use  of  child 
restraints  in  the  owner's  manual  for  the 
vehicle.  The  petitioner  certifies  that  the 
vehicle  complies  with  this  standard  on 
the  basis  of  tests  performed  to  the 
standards  requirements  by  an 
independent  testing  and  engineering 
laboratory. 

Standard  No.  212  Windshield 
Retention:  application  of  cement  to  the 
windshield's  edges. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve. 
The  petitioner  further  claims  to  have 
verified  that  the  gas  tank  on  a  prior 
model  year  vehicle  was  completely 
protected  within  large  frame  members. 

Standard  No.  302  Flammability  of 
Interior  Materials:  treatment  of  fabric 
seating  surfaces  with  a  fiame-proof 
spray.  The  petitioner  additionally  states 
that  a  vehicle  identification  number 
(VIN)  plate  must  be  attached  to  the 
vehicle's  dash  so  that  it  is  visible  to  an 
observer  at  the  driver's  side  "A"  pillar, 
as  required  by  49  CFR  Part  565.  The 
petitioner  also  states  that  a  vehicle 
rollover  warning  statement  must  be 
inserted  in  the  owner's  manual  and  on 
a  sticker  affixed  to  the  drivers  side  visor 
of  short  wheelbase  Gelaendewagens.  as 
reguired  by  49  CFR  575.105. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  E>ocket  Management.  Room  PL— 401, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
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docket  at  the  above  address  both  before 
and  after  that  date  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  will  be  published 
in  the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Authonly:  49  U  S.C.  30141(a)(lKB)  and 
(bH  1 );  49  CFR  593  8;  delegations  of  authority 
al49CFR  1  50  and  501  8 

luued  on  May  11.  1998. 
MarUyiuM  lecoha. 

Director.  Office  of  Vehicle  Safety  Compliance 
jFR  Doc  98-13014  Filed  S-14-98:  8:45  ami 
•ttUNQ  COM  4tio-a»-# 

DEPAHTMFNT  OF  TRANSPORTATION 

Surface  !  ."•aiisportaUun  Buara 

(STB  Finance  Docket  No   33SS9] 

Gulf  4  Ohio  Railw.tys  Mriidinq  Co., 
Inc. — Continuance  tn  Cuntruf 
Examptlon — Knoxville  4  Holslon  River 

Railroad  Co.,  Inc. 

Gulf  &  Ohio  Railways  Holding  Co., 
Inc.  has  filed  a  notice  of  exemption  to 
continue  in  control  of  the  Knoxville  * 
Holston  River  Railroad  Co.,  Inc.  (KHRR). 
upon  KHRR's  becoming  a  Class  III 
railroad. 

The  transaction  is/was  scheduled  to 
be  consummated  on  or  after  May  7. 
1998. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33588,  Knoxville  6- 
Holston  River  Railroad  Co..  Inc. — 
Acquisition  and  Operation  Exemption — 
Norfolk  Southern  Railway  Company, 
wherein  KHRR  seeks  to  acquire  and 
operate  2  lines  of  track  and  incidental 
overhead  trackage  rights  from  the 
Norfolk  Southern  Railway  Company. 

Applicant  controls  eight  existing 
Class  III  railroads:  Albany  Bridge 
Company,  of>erating  in  the  State  of 
Georgia:  Georgia  &  Florida  Railroad  Co., 
Inc.,  operating  in  the  States  of  Georgia 
and  Florida:  Gulf  &  Ohio  Railways, 
Inc.,'  operating  in  the  State  of 
Mississippi  and  G«orgia:  Lexington  & 
Ohio  Railroad  Co.,  Inc..  operating  in  the 
State  of  Kentucky:  Live  Oak.  Perry  & 
Georgia  Railroad  Company,  Inc., 
operating  in  the  States  of  Georgia  and 
Florida:  Piedmont  *  Atlantic  Railroad, 
Inc.,  operating  in  the  State  of  North 
Carolina:  Rocky  Mount  &  Western 
Railroad  Co.,  Inc..  operating  in  the  State 
of  North  Carolina:  and  Wiregrass  Central 


Railroad  Company,  Inc.,  operating  in  the 
State  of  Alabama 

Applicant  states  that:  (i)  the  rail  lines 
to  be  operated  by  KHRR  do  not  connect 
with  any  railroad  in  the  corporate 
family:  (ii)  the  transaction  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  connect  KHRRs  lines  with  any 
railroad  in  the  corporate  family:  and  (iii) 
the  transaction  does  not  involve  a  Class 
I  carrier  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2) 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  1 1324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  US.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33589.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Jo  A. 
DeRoche,  Esq.,  Weiner,  Brodsky. 
Sidman  A  Kider,  PC,  1350  New  York 
Avenue.  N.W.,  Suite  800.  Washington. 
DC  20005-4797. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•■WWW.STB.DOT.GOV." 

Decided:  May  6.  1998. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FRDoc  98-12694  Filed  5-13-98:  8:45  ami 
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■  Gulf  k  Ohio  Railwayi.  Inc..  opermtM  In  the  Sute 
of  MiMlssippi  under  the  trade  name  of  MiMlMtppi 
Delta  Railroad  and  in  the  State  of  Georgia  under  the 
trade  name  of  Atlantic  ft  Gulf  iUilroad. 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33588] 

Knoxville  &  Holston  River  Railroad  Co., 
Inc — Acquisition  and  Operation 
Exemption— Nortolk  Southern  Railway 
Company 

Knoxville  &  Holston  River  Railroad 
Co.,  Inc  (KHRR).  a  noncamer.  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  from  Norfolk 
Southern  Railway  Company  (NS)  and 
operate  2  lines  of  track  in  the  State  of 
Tennessee  as  follows:  (1)  ihe  North  Belt/ 
River  Extension,  extending  from 
milepost  67.1CG  (former)  =  0.4RFE.  in 
Knoxville,  to  the  end  of  the  line  in 
Marbledale,  a  distance  of  approKimately 
15.18  miles;  and  (2)  the  KkA  Bell 
(formerly  the  South  Knoxville  Spur). 
extending  from  milepost  ()  1    ir; 
Knoxville.  to  the  end  of  the  line,  also  in 
Knoxville,  a  distance  of  approximately 
3.8  miles.  In  addition.  KHRR  will  also 
acquire  incidental  overhead  trackage 
rights  on  4  segments  of  NS's  trac  kage  in 
Knoxville  IS  !  >!:,)ws:  (1)  from  milepost 
O.OC  to  m.iepust  3  OC,  (2)  from  milepost 
130. OA  to  milepost  132. 4A;  (3)  from 
milepost  O.OKA  to  milepost  1  IKA:  and 
(4)  approximatelv  0  1-miie  between 
NS's  KA.^  Line  and  its  K&A  Belt 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  May  7.  1998. 

This  transaction  is  related  to  STB 
Finance  Docket  No  33.S89,  Gulf  fr  Ohio 
Railways  Holding  Co  .  Inc  — 
Continuance  in  Control  Exemption — 
Knoxville  &  Hoston  River  Railroad  Co., 
Inc.,  wherein  Gulf  &  Ohio  Railways 
Holding  Co  ,  Inc.  has  concurrently  filed 
a  verified  notice  to  continue  ih  control 
of  KHRR  upon  its  becoming  a  Class  III 
rail  carrier 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  US  C   105()2(d)  may  be  filed 
at  any  time  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  13588.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Swiretary,  C^se  Control  L'nit.  1925 
K  Street.  NW  .Wa.shington,  DC  204  23- 
0001   In  addition,  a  copy  of  each 
pleading  must  be  served  on  lo  A. 
DeRcK-he.  Esq  ,  VVeiner.  Brodsky. 
Sidman  &  Kider.  PC.  1350  New  York 
Avenue.  N\V..  Suite  800.  Washington, 
ex:  20005-^797. 
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Board  decisions  and  notices  are 
available  on  our  website  at 
WWW  STB  DOT.GOV." 

[>cided    VIav6,  1998, 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Pnx:eedings. 
Vmion  A.  Williams, 
Secretary 
(FR  Doc.  98-12695  Filed  5-14-98;  8:45  am] 

BILUNO  CODE  491S-0O-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33592] 

Providence  and  Worcester  f^allroad 
Company — Corporate  Family 
Transaction  Exemption — Connecticut 
Central  Railroad  Company 

Providence  and  Won  ester  Railroad 
Companv  (P&W)  and  C,onne(.tu  ut 
Central  Railroad  Company  (CCCL),' 
Class  III  railroads,  have  jointly  filed  a 
verified  notice  of  exemption.  The 
exempt  transaction  is  a  merger  of  CCCL 
intoP&W. 

The  earliest  the  transaction  can  be 
consummated  is  May  12,  1998,  the 
effective  date  of  the  exemption  (7  days 
after  the  notice  of  exemption  was  filed! 

The  proposed  merger  is  intended  to 
provide  more  efficient  service  to 
shippers.  Moreover,  because  of  P&W's 
multiple  connections  to  other  carriers,  it 
can  provide  customers  on  CCCL's  lines 
with  price  and  source  competition  not 
previously  en)oyed  by  them. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
mav  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  end 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 


'  CXXL  is  a  wholly  owned  subsidiary  of  PiW. 
CCCL  operates  in  the  State  of  Connecticut,  and 
PftW  operates  in  the  States  of  Connecticut, 
MasMchusetts,  Rhode  Island  and  New  York. 


If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automaticaiiy  stay  the 
transaction 

.\n  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No  33592.  mi'St  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W  ,'  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Heidi  }. 
Eddins.  Esq  .  Providence  and  Worcester 
Railroad  Company.  75  Hammond  Street, 
Worcester.  MA  01610. 

Board  decisions  and  notices  are 
available  on  our  website  at 
••WWW.STB.DOT  GOV," 

Decided:  May  8.  1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Offir  p  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  n<x    98-1 2S19  Filed  5-14-98:  8:45  am) 

BILUNG  CODE  «»1i-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-103  (Sul>-No   13X)] 

The  Kansas  City  Southern  Railway 
Company — Abandonment  Exemption — 
in  Webster  Parish,  LA 

The  Kansas  City  Southern  Railway 
Company  (KCS)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
1.70-mile  line  of  its  railroad  between 
milepost  46.78  at  the  Arkansas- 
Louisiana  State  Line  and  milepost  48.48 
approximately  200  feet  south  of  Vine 
Street  in  Springhill,  Webster  Parish,  LA. 
The  line  traverses  United  States  Postal 
Service  Zip  Code  71075, 

KCS  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board  i  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-vear  period,  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 


(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
al>aindorunent  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen.  360  l.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C,  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  thft  exemption  will  be 
effective  on  June  14,  1998,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  envirorunental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152. 27(c)(2). 2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  May  26,  1998.  Petitions  to 
reopen  or  requests  for  public  use 
.  conditions  under  49  CFR  1152.28  must 
be  filed  by  June  4.  1998,  with:  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Unit.  1925  K 
Street,  N.W..  Washin^on,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Thomas  F.  McFarland. 
Jr.,  McFarland  &  Herman.  20  North 
Wacker  Drive.  Suite,  1330,  Chicago.  IL 
60606-2902. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

KCS  has  filed  an  environmental  report 
which  addresses  the  effects,  if  any,  of 
the  abandonment  and  discontinuance 
on  the  environment  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by  May 
20,  1998.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEA 
(Room  500,  Surface  Transportation 
Board,  Washington.  DC  20423)  or  by 
calling  SEA.  at  (202)  565-1545. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 


■  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exempbon  of  Out- 
of-Semce  Rail  Unes.  5  I.C.C2d  377  (1M«).  Any 
request  for  a  stav  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  eSective  date. 

^  Each  offer  of  rinancial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  Is 
set  at  SIOOO.  See  49  CFR  1002.2(0(25). 


Kfi'istfr 


M. 


1Q<)8  '  \nti(  p'; 


conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Pursuant  to  the  provisions  of  49  CFR 
115129(e)(2).  KCS  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
KCS's  filing  of  a  notice  of 
consummation  by  May  15,  1999,  and 
there  are  no  legal  or  regulatory  barriere 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  May  6.  1998. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  WillUms. 

Secretary. 

[FR  Doc  9»-12693  Filed  S-14-98;  8:45  am) 
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Df:pM«TMt:NT   ',)f    THt-    TRt-ASURf 
rr'«dr»urv  Dtfurlsvn  Nwmb«f   '  \    <'V 

Deteqd'ion  ■:>'  Hesp<jnsib!ii!it»s  Weiatinq 
',>  ;he  Transfer  :ji  the  Disuii;?  ,>' 
Columbia  Pension  Systents 

May  7.  1998 
1.  PuqMMe 

Pursuant  to  the  National  Capital 
Revitalization  and  Self-Covemment 
Improvement  Act  of  1997  (the  "Act"), 
certain  responsibilities  with  respect  to 
the  pension  systems  for  District  of 
Columbia  police  officers  and 
firefighters,  teachers,  and  judges  are 
being  transferred  to  the  Secretary  of  the 
Treasury.  The  purpose  of  this  Directive 
is  to  define  administrative  functions 
which  are  within  the  scope  of  duties  of 
the  Treasury  project  manager  for  the 
transfer  of  the  District  of  Columbia 
pension  systems  ("DC  Pensions  Project 
Manager")  and  to  delegate  the  authority 
necessary  to  carry  out  these  functions  to 
tViR  DC.  Pensions  Project  Manager. 

i    DviegiJlioii 

8.  The  DC  Pensions  Project  Manager  is 
delegated  the  authority  to:  (1)  Request 
transfers  from  the  District  Retirement 
Fund  pursuant  to  the  Act  to  cover 
administrative  expenses;  (2)  serve  as  the 
program  official  to  execute  reimbursable 
agreements  with  Treasury  bureaus  and 
other  government  agencies  for  providing 
services,  including  detailing  staff  to  the 
project;  (3)  apiprove  requisitions  for 
procuring  goods  and  services;  (4) 
approve  personnel  actions:  (5) 
coordinate  with  the  Bureau  of  Public 
Debt  on  operational  issues  related  to  the 
District  of  Columbia  Pension  Trust 
Funds.  The  DC  Pensions  Project 
Manager  shall  exercise  these  authorities 


only  after  appropriate  consultation  with 
the  Assistant  Secretary  (Financial 
Markets). 

b.  This  delegation  will  expedite  the 
performance  of  the  administrative 
functions  necessary  to  fulfill  Treasury's 
responsibilities  under  the  Act  for  the  EXZ 
pension  programs.  Accordingly,  the 
delegation  of  authority  to  perform  the 
listed  functions  shall  be  interpreted  as 
broadly  as  necessary  to  enable  the  £XZ 
Pensions  Project  Manager  to  carry  out 
administrative  duties  associated  with 
the  District  of  Columbia  pension  project 
without  impediment. 

c.  Functions  which  require  the 
obligation  of  funds  or  certification  that 
funds  are  available  shall  be  coordinated 
in  the  usual  manner  with  the  Financial 
Management  Division,  Departmental 
Offices. 

1  hb  authority  delegated  herein  to  the 
DC  Pensions  Project  Manager  may  not 
lie  redelegated.  However,  this  authority 
shall  transfer,  as  appropriate,  to  any 
official  who  subsequently  may  assume 
the  responsibilities  of  DC  Pensions 
Project  Manager. 

4    ^ufho^tl«?^ 

y    iu  lu  1-05.  "Reporting 
Relationships  and  Supervision  of 
Officials.  Offices  and  Bureaus. 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury." 

b.  The  National  Capital  Revitalization 
and  Self-Govemment  Improvement  Act 
of  1997,  Title  XI  of  Pub.  L.  105-33  (11 1 
Stat.  251.712). 

^   Rpfprrnre 

.Memorandum  toUndfr  '^hc  r»'t.irv 
(Domestic  Finance)  frun.  Ass  ^ti;  • 
Secretary  for  Mrfi-.a^jf-riuMi'  uid  (Jii^f 
Financial  Officer  nitil  ( ><  'ntw-  ^2, 
1997 

6  hxpiratiiui 

This  Directive  shall  expire  liiret  years 
after  the  date  of  issuance  unless 
superseded  or  carsreHed  prior  to  that 
date 

7  OfTu.e  of  Pnmarv  Interest 

Office  of  the  .Assistant  Secretary 
(Financial  Markets). 

Gary  ( .fnsif  r 

.d.>i.i;j;.:  ^L\,rvti2ry iFinancin'  KiiirkPts' 
[FR  Doc.  98-12913  Filed  5-1 4  sh  H4Tdi.; 

Bii.iNC.  a:>ot  ..i'o-a  P 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

AGENCY:  (  ni!inrur.i!v  I>«'VHH)[)[i)eii? 
Financiallnstitutioiis  Fund   [V-paiiment 
of  the  Treasury. 
action:  Notice  of  extmsiori  of 
application  deadline. 

SLWflifiARY:  The  Community  Development 

Finamiial  Institutions  Fund  (hereafter 
referred  to  as  tht-    Futui'  I  published  a 
notice  of  funds  av  aiiahiiitv  CNOF.A  '1 
for  the  Cominuiiir\  Development 
Finani  iai  Instiiuiions  ('"CDFr  I  Program 
technu-fli  dssistaiue  ("T.A")  component 
(63  FT?  1  ^'^i'-ll  and  is  eKteniimt^  the 
application  deadlnif  for  ttie  CDf-I 
Program  TA  romponent  from  Mav  zy, 
1998  to  June  11    \mH 
DATES:  The  appli(.ation  deadline  for  the 
cDF!  F'rrj«ram  T.'\  component  is 
extended  from  .Mav  29,  1998  to  lune  1 1, 
1998.  The  deadline  for  receipt  of  an 
application  is  6  p  m   EDT  on  Uine  1 1 
1998.  Applications  reteived  in  the 
offices  of  the  Fund  after  that  date  and 
lime  will  not  be  accepted  and  will  be 
r»>turned  to  the  sender   .Applications 
sen!  eiei  tronicaily  or  by  facsimile  will 
not  \h>  accepted. 

AOORESSES;  .Applications  shall  be  sent 
•i)   Awards  Manager.  Community 
IH'velopment  F"inancial  Institutions 
h  ind   r  S  [department  of  the  Treasurv. 
'.01  1  i!h  Srreet,  NVV  ,  Suite  2(10  South. 
V\ashin«ton.  IX:  20005 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Assistance  Program  Manager, 
(  ommunitv  [>!veiopment  Financial 
Institutions  Fund.  I'  S-  [department  of 
the  Treasurv.  601  13th  Street.  NVV  . 
Suite  200  South.  Washington,  [X:  20005. 
i2()2)  622-^662.  (This  is  not  a  toll  frwe 
number  ) 

SUPPLEMENTARY  INFORMATION:  On  March 
20   1998.  the  Fund  published  a  NOFA 
for  the  CttFI  Program  TA  component  163 
FR  11'291  and  a  separate  NOFA  for  the 
(TDFI  Program  core  component  (6.3  FR 
I  ^728)   The  CDFI  Program  TA 
( omponent  NOF'A  announced  the 
availability  of  $,5  million  for  program 
awards  and  speciified  an  application 
deadline  of  May  29,  1998  The  CDFI 
Program  core  component  NOF'A 
announced  the  availability  of  $40 
million  for  program  awards  and 
speczified  an  application  deadline  of 
June  12.  1998, 

This  Notice  extends  the  application 
deadline  for  the  CDFI  Program  TA 
component  from  May  29.  1998  to  lune 
11.1998  However,  the  application 
deadline  for  the  CDFI  core  component 
remains  )une  12,  1998.  All  applications 
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must  be  received  in  the  offices  of  the 
Fund  by  6pm  EDT  on  the  respective 

application  due  dates. 

The  Fund  is  extending  the  application 
deadline  for  the  CDFI  Program  T.A 
component  for  the  following  reason 
The  Community  [Development  Banking 
and  Financial  Institutions  .Act  of  1994 
(12  use  4701  et  seq  )  mandates  that 
the  Fund  conduct  a  pre-application 
outreach  program  to  identify  and 
provide  information  to  potential 
applicants  The  Fund  conducted  pre- 
application  outreach  sessions  in  12 
cities  (.Atlanta.  Boston,  Chicago, 
Cleveland,  Dallas,  Houston,  Los 
.Angeles,  Minneapolis.  New  York.  St 
Louis,  5>an  Francisco,  and  Washington 
DC)  in  the  form  of  informational 
workshops  about  both  the  CDFI  Program 
TA  component  and  core  component 
The  workshops  took  place  between 
April  27.  1998  and  May  11,  1998 
Interested  parties  familiar  with  potential 
applicants  to  the  CDFI  Program  T.A 
component  have  advised  the  Fund  that 
potential  applicants  need  more  time 
between  attending  the  workshops  and 
completing  a  CDFT  Program  TA 


component  application  To  ensure  that 
potential  applicants  attending  the 
workshop  sessions  have  sufficient  time 
to  complete  their  CDFI  Program  T.A 
component  applications,  the  Fund  is 
extending  the  application  deadline  lu 
ensure  a  minimum  of  four  weeks 
application  preparation  time  f.'-om  the 
date  of  the  last  workshop  session. 

Authority:  12  L  S  C  4"CU   4:'0 J  note.  4704, 
4'()6   4707!  4718;  12  CFR  part  1805. 

DatPd   Mav  12    1998 

Ellen  Lazar. 

Director  Communitv  DcwIrH-imrnt  Financial 
Institutions  Fund 

|FR  Doc  98-13019  Fiied  5-14-98.  8  45  air., 

BILUNG  CODE   4ai»-70-P 


MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

Sunshine  Act  Meeting 

The  Board  of  Trustees  of  the  Morns  K. 
Udall  Scholarship  St  Exceiiente  m 


National  Environmental  Policy 
Foundation  will  hold  a  meeting 
t)eginning  at  9:00  a.m.  on  Thursday, 
! u ne  18  1 9QR,  at  the  office  of  Bracy 
\v,:-a.r^  V  io.,601  13th  Street  NW. 
bte  900  South,  Washington,  D.C. 

The  matters  to  be  considered  will 
include  (1)  A  report  on  the  U.  S., 
Institute  of  Environmental  Conflict 
Resolution,  and  (2)  A  report  from  the 
Lidall  Center  for  Studies  and  Public 
Policy.  The  meeting  is  open  to  the 
public. 

Contort  Person  for  Store  Information: 
Christopher  L.  Helms.  803  East  First 
Street,  Tucson,  AZ  85719.  Telephone: 
(520) 670-5523. 

Dated  this  11th  day  of  May,  1998 
Clhnstopher  L  Hflm* 
Dirsctof 
(FR  Doc  98-13082  Filed  S-13-98,  11;44  am] 

BILUNG  COOC   8M0 


Friday 

May  15,  1998 


Part  II 


Department  of 
Transportation 


Federal  Highway  Administration 


49  CFR  Parts  375  and  377 
Transportation  of  Household  Goods. 
Consumer  Protection  Regulations; 
Proposed  Rule 


^ 


27126 


Federal  Register/ Vol.  63.  No.  94 /Friday.  Ma) 


T18    Proposed  Rules 


DFPAM^MtM  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Parts  375  and  377 

[Dockat  No.  FHWA-97-2979) 

RIN2125-AE30 

Transportation  of  Household  Goods; 
Consumer  Protection  Regulations 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NfPRM);  request  for  comments. 

summary:  The  FHWA  is  proposing  to 
amend  the  regulations  governing  the 
transportation  of  household  goods. 
These  regulations  protect  consumers 
who  ship  household  goods  by  motor 
vehicle.  This  action  is  necessary  to 
implement  the  ICC  Termination  Act  of 
1995  (ICCTA)  and  to  update  the 
regulations.  This  proposal  would  make 
the  regulations  easier  to  read  and 
understand,  require  household  goods 
carriers  to  file  an  annual  arbitration 
report  in  place  of  the  outdated  annual 
performance  report,  address  hostage 
freight  problems,  modify  a  consumer 
protection  publication,  and  make 
conforming  and  technical  amendments 

DATES:  Comments  to  this  NFRM  should 
be  received  no  later  than  July  14.  1998. 
Late  comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  number 
appearing  at  the  top  of  this  document 
and  must  be  submitted  to  the  Docket 
Clerk.  U.S.  DOT  Dockets,  Room  PL-401. 
400  Seventh  Street,  SVV..  Washington. 
DC  20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m..  e.t..  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Thomas  Vining.  Chief.  Licensing  and 
Insurance  Division  (HIA-30).  Office  of 
Motor  Carrier  Information  Analysis. 
(202)  358-7055.  Mr.  Michael  Falk, 
Motor  Carrier  Law  Division.  Office  of 
the  Chief  Counsel  (HCC-20).  (202)  36&- 
1384.  or  Mr.  David  Miller.  Office  of 
Motor  Carrier  Research  and  Standards 
(HCS-10).  (202)  36&-1790.  Federal 
Highway  Administration.  Department  of 
Transportation.  400  Seventh  Street. 
SW  ,  Washington,  DC  20590 

SUPPLEMENTARY  INFORMATION: 


Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL-4dl,  by  using  the 
universal  resource  locator  (URL):  httpJ 
/dms.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  on-line  for  more 
information  and  help. 

You  may  download  an  electronic 
copy  of  this  document  using  a  personal 
computer,  modem,  and  suitable 
communications  software  from  the 
Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  URL:  http:// 
www  nara.gov/nara/fedreg  and  at  the 
Government  Printing  Office's  databases 
at  URL:  http://www.access.gpo.gov/ 
su docs. 

Background 

Many  customers  of  household  goods 
carriers,  particularly  those  customers 
who  move  at  their  own  expense  and  are 
infrequent  users  of  transportation 
services,  are  unsophisticated  and  less 
able  to  protect  themselves  than 
commercial  shippers.  In  order  to  ensure 
these  consumers  are  protected,  the 
Interstate  Commerce  Commission  (ICC) 
prescribed  regulations  governing  the 
transportation  of  household  goods. 
These  regulations  were  codified  at  49 
CFR  Part  1056. 

Following  the  termination  of  the  ICC, 
the  responsibility  for  the  household 
goods  regulations  was  delegated  to  the 
Secretary  of  Transportation  pursuant  to 
the  ICCTA.  Pub.  L.  104-88.  109  Stat. 
803.  effective  January  1.  1996,  The 
Surface  Transportation  Board  (STB)  and 
the  FHWA  transferred  these  regulations 
from  49  CFR  chapter  X.  Part  1056  to  49 
CFR  chapter  III.  Part  375  on  October  21. 
1996.  See  61  FR  54706  On  December 
27,  1996  (61  FR  68162).  the  Secretary  of 
Transportation  delegated  to  the  Federal 
Highway  Administrator  the 
responsibilities  to  carry  out  certain 
functions  and  exercise  the  authority 
vested  in  the  Secretary  under  the 
ICCTA.  including  49  U.S.C.  14104. 
Household  goods  carrier  operations. 

In  a  report  to  Congress  dated  October 
24.  1994.  the  ICC  reported  it  received 
over  8.000  complaints  from  household 
goods  shippers  between  October  1. 
1992.  and  August  25.  1994.  Since 
January  1.  1996.  the  FHWA  has  also 
received  a  high  volume  of  complaints 
from  household  goods  shippers.  The 
FHWA  believes  regulations  designed  to 
protect  this  large  population  of 
unsophisticated  shippers  continue  to  be 
necessary. 

Enactment  of  the  ICCTA  requires 
deletion  from  the  regulations  of  all 


references  to  the  former  ICC  and 
repealed  sections  of  the  Interstate 
Commerce  Act.  revision  of  the 
regulations  to  codify  the  transfer  to  the 
FHWA  of  oversight  responsibilities  for 
the  household  goods  moving  industry, 
and  other  editorial  corrections.  We  are 
also  redrafting  all  sections  in  a  more 
reader-friendly  style  for  clarity. 

New  Definition  of  Household  Goods 

Since  the  ICCTA  changed  the 
definition  of  "household  goods"  to 
eliminate  office  and  trade  show 
movements,  it  is  no  longer  appropriate 
to  include  this  kind  of  transportation 
within  the  scope  of  the  household  goods 
regulations.  Therefore,  we  are  making 
conforming  changes  to  the  definitions 
contained  in  49  CFR  375.103. 

Elimination  of  Former  ICC  Dispute 
Resolution  Functions 

The  House  of  Representatives'  report 
accompanying  the  ICCTA  specifically 
requested  that  DOT  refrain  from 
allocating  scarce  resources  to  resolve 
private  disputes,  but  only  to  oversee  the 
regulations.  Congress  modified  the 
arbitration  system  to  afford  consumers  a 
forum  for  resolving  loss  and  damage 
claims  arising  from  transportation  of 
household  goods  and  to  replace  the 
informal  dispute  resolution  functions 
conducted  by  the  ICC  without  a 
statutory  requirement.  Congress  wants 
"private,  commercial  disputes  to  be 
resolved  the  way  all  other  commercial 
disputes  are  resolved —  by  the  parties." 
See  H.R.  Rep.  No.  104-311.  at  87-88 
(1995)  See  also  pages  117  and  121. 

Y'our  Rights  and  Responsibilities  When 
You  Move 

The  FHWA  is  proposing  to  retain 
most  of  the  former  ICC's  regulations, 
including  the  requirement  for  motor 
common  carriers  of  household  goods  to 
copy  or  publish,  and  distribute  a 
modified  version  of  the  ICC's  consumer 
protection  publication  "Your  Rights 
And  Responsibilities  When  You  Move." 
This  modified  publication  would 
provide  shippers  of  household  goods 
the  same  type  of  common  consumer 
protection  information  previously 
required  by  the  ICC.  Prior  to  contracting 
with  an  individual  shipper,  a  motor 
common  carrier  of  property  transporting 
household  goods  would  be  required  to 
provide  the  individual  shipper  with  the 
booklet  explaining  the  individual 
shipper's  rights  and  responsibilities 
under  Federal  law.  The  rights  and 
responsibilities  booklet  basically 
restates  in  plain,  common  English  a 
household  goods  carrier's  obligation  to 
follow  specifically  49  CFR  Parts  375  and 
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377,  and  generally  other  regulations  for 
all  motor  carriers. 

The  FHWA  proposes  to  print  the 
entire  revised  text  of  the  "Your  Rights 
and  Responsibilities  When  You  Move" 
booklet  in  appendix  A  to  49  CFR  375 
Household  goods  carriers  would  furnish 
the  text  of  appendix  A  to  their 
customers.  "The  large  number  of 
household  goods  carriers  located 
throughout  the  country  would  ensure 
appendix  A  is  readily  available  to  any 
individual  who  contracts  with  a 
household  goods  earner 

Discontinuance  of  Annual  Performance 
Reports 

Under  49  CFR  375  18,  household 
goods  carriers  were  required  to  submit 
annual  performance  reports  on  Form 
OCE-101  containing  16  items  regarding 
the  number  of  shipments  transported, 
the  number  and  tyf)e  of  estimates 
provided,  charges  billed,  timeliness  of 
pickups  and  deliveries,  and  claims  for 
loss  and  damage.  The  FHWA  proposes 
to  abolish  this  requirement.  This  is 
consistent  with  the  intent  of  the 
Household  Goods  Transportation  .\ct  of 
1980  (Pub.  L  96-^54,  94  stat.  201 IJ  and 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq)  to  minimize 
paperwork  requirements  on  household 
goods  carriers  in  a  manner  not 
compromising  the  protection  of 
individual  shippers  Despite  the  ICC's 
best  efforts  to  ensure  accurate  reporting 
by  requiring  carrier  certification  of  the 
reports,  the  FHWA  is  not  convinced  the 
performance  data  is  reliable  Periodic 
audits  would  be  necessary  to  ensure  the 
performance  information  reported  is 
accurate  Resources  simply  do  not  exist 
for  such  review  of  the  earners  .^ny 
value  this  information  would  be  to  the 
individual  shipper  would  come  from  a 
comparative  analysis  of  the  data 
submitted  by  the  carriers  However, 
requiring  motor  carriers  to  report 
comparative  data  the  FHWA  cannot 
venfy  is  inherently  unfair,  especially  to 
those  carriers  who  scrupulously  comply 
with  the  reporting  requirements. 

Notifying  Shippers  of  Arbitration 
Procedures 

The  overwhelming  majority  of 
household  goods  complaints  received 
by  the  ICC,  and  now  the  FHWA,  involve 
loss  and  damage  claims  The  ICCTA 
imposes  an  arbitration  requirement  to 
handle  such  claims  against  all  motor 
carriers  providing  transportation  of 
household  goods  in  interstate 
commerce  49  U.S.C   14708  The  FHWA 
proposes  to  amend  the  former 
"information  for  shippers"  section  of 
the  regulations,  formerly  49  CFR  375.2 
(proposed  to  hie  §  375.213),  to  replace 


the  required  summary  of  the  earner's 
dispute  settlement  program  with  a 
summary  of  the  arbitration  procedure 

Arbitration  Program  Review  bv  the 
FHV^A 

The  ICCTA  also  requires  the  FHWA 


"complete  a  review  of  tfie  dispute  settlement 
program  established  under  this  section  If. 
after  notice  and  oppwrtunitv  for  comment, 
the  IFHWAi  determines  that  changes  are 
necessarv  to  such  a  program  to  ensure  the  fair 
and  equitable  resolution  of  disputes  under 
this  section,  the  IFHWA  must!  implement 
such  changes  and  transmit  a  report  to 
Congress  on  such  changes  "  49  U.S.C 
14708(g) 

The  FHWA  is  reviewing  the  dispute 
settlement  (arbitration)  program 
established  by  49  U.S.C  14708  The 
FHWA  would  like  comments  from  the 
public  whether  the  arbitration  program 
Congress  mandated  ensures  fair  and 
equitable  resolution  of  disputes.  If  you 
believe  the  arbitration  program  fails  to 
ensure  fair  and  equitable  resolutions  of 
disputes,  please  provide  specific 
comments  why  it  does  not  and  what  vou 
would  change  to  make  it  more  fair  and 
equitable  The  FHW,^  will  consider 
these  comments  in  determining  whether 
changes  must  be  made  to  the  arbitration 
program 

Arbitration  Results  Report 

The  FHWA  proposes  to  require  all 
carriers  who  presently  must  file  an 
annual  performance  report,  to  file  in  its 
place  an  "arbitration  results  report." 
This  new  report  would  list  the  motor 
carrier's  arbitration  requests  and 
dispositions.  Such  a  report  would  assist 
the  FHWA  in  carrying  out  its  .statutory 
responsibihtv  to  report  to  Congress 
regarding  the  dispute  settlement 
program,  and  to  provide  individual 
shippers  with  relevant  claims  handling 
information  This  report  wili  reduce  the 
existing  reporting  burden  on  carriers 
and  provide  relevant  information 
concerning  the  most  common 
household  goods  shipper  complaint. 
unsatisfactory  settlement  of  ioss  and 
damage  claims 

The  FHWA  also  proposes  to  apply  a 
modified  version  of  the  ICC  s 
performance  report  certification 
requirement  to  the  arbitration  results 
report.  The  existing  certification 
requires  a  verification  under  penalty  of 
perjury  and  identifies  18  U  S  C   1001  as 
the  Federal  criminal  penalty  applicable 
to  false  statements  made  in  the  report 
This  provision  provides  for  penalties  if 
carriers  or  their  employees  fail  to  make 
a  truthful  and  accurate  report  to  the 
Secretary  of  Transportation.  In  addition, 
the  FHVVA  proposes  to  reference  the 


civil  penalty  provisions  under  49  U.S.C. 
14901  bv  incorporating  them  into 
proposed  6  '^"^  lOOl   The  FHWA 
believes  arb:;r.T';on  data  submitted  by 
the  earners  will  be  inherently  more 
reliable  than  the  performance-based 
data  m  the  current  reports  because  of 
the  formal  nature  of  the  proceedings  and 
the  ability  of  the  FHWA  to  easily  spot 
check  the  reported  results. 

Hostage  Freight 

The  FHW.^  ha?  been  receiving  an 
increasing  numt)er  of  complaints  from 
individual  shippers  who  claim  carriers 
refuse  to  deliver  their  goods  after  the 
individual  shippers  offer  to  pav  110 
percent  of  the  estimate  as  prescribed  by 
49  CFR  375  3tdi  These  so-called 
hostage  freight  situations  defeat  the 
protections  of  the  110-{>ercent  rule  and 
cause  serious  inconvenience  to 
individual  shippers  The  FHWA  does 
not  have  the  resources  to  seek  court 
injunctions  to  require  these  carriers  to 
comply  with  the  regulations  and  release 
the  household  goods.  The  FHWA, 
therefore,  proposes  changes  to  enhance 
an  individual  shipper's  claim  for 
damages  based  upon  expenses  incurred 
as  a  result  of  the  carrier's  refusal  to 
deUver  the  household  goods,  reduce  the 
number  of  disputes  contributing  to 
delays  in  delivery,  and  restore  price 
certainty  to  the  transaction. 

The  FrfWA  proposes  to  include  in 
§  375.407  language  expressly  providing 
that  an  individual  shipper  may  assert  a 
cargo  delay  claim  in  circumstances 
where  a  earner  fails  to  relinquish  a 
shipment  upon  the  shipper's  offer  to 
pay  110  percent  of  the  non-binding 
estimate.  The  proviso  would  state  any 
shipment  deliberately  withheld  from 
delivery  by  a  carrier  after  an  individual 
shipper  has  offered  to  pay  110  percent 
of  the  estimate  constitutes  a  failure  to 
transport  a  shipment  with  reasonable 
dispatch.  Thus,  hostage  freight 
situations  could  be  the  basis  for  cargo 
delay  claims  under  49  CFR  part  370. 

In  addition,  the  FHWA  proposes  to 
require  carriers  provide  each  individual 
shipper  a  written  estimate  The  FHWA 
believes  most  carriers  already  provide 
estimates  to  individual  shippers,  though 
we  ha\e  heard  from  individual  shippers 
who  allege  an  estimate  was  not 
provided  In  many  instances,  individual 
shippers  allege  their  carrier  explained 
the  price  provided  to  the  individual 
shipper  was  a    rate  quote"  but  not  an 
estimate 

The  FHW.^  would  not  require  the 
estimate  be  Dinding  The  FHWA  would 
continue  to  allow  earners  to  negotiate 
with  individual  shippers  whether  the 
estimated  charges  would  be  binding  or 
non-binding  upon  the  parties. 
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Th«  rwguldtioiii  also  vvuu.U  I 
in  §  375.403.  that  a  carrier  trails. 
a  shipment  under  a  binding  estimate 
reaffirms  that  estimate  and  waives  any 
subsequent  claims  about  additional 
transported  items  unless  its  objection  is 
made  at  the  time  of  pickup.  Once  the 
objection  is  made,  the  carrier  would  be 
required  to  execute  a  new  binding  or 
non-binding  estimate. 

Proposed  Changes  to  the  Credit 
Regulations 

The  American  Movers  Conference  and 
the  Household  Goods  Carrier's  Bureau 
Committee  filed  a  petition  with  the  ICC 
on  May  3,  1995.  requesting  an 
amendment  to  the  credit  regulations 
(now  contained  in  49  CFR  377  215)  to 
prescnbe  an  mcreased  minimum  service 
charge  for  the  extension  of  credit.  They 
also  petitioned  to  require  assessment  of 
the  service  charge  until  the  freight  bill 
is  paid.  Ex  Parte  No  MC-1  (Sub-No.6). 
Payment  of  Rates  and  Charges  of  Motor 
Carriers — Credit  Regulations — 
Household  Goods  (Petition  of  Amencan 
Movers  Conference  and  Household 
Goods  Carrier's  Bureau  To  Amend 
Credit  Regulations)  On  March  26.  1996. 
the  STB  served  a  notice  on  the  parties 
indicating  the  ICCTA  transferrwd  the 
regulatory  function  for  the  proceeding 
from  the  ICC  to  the  Secretary  of 
Transportation  The  responsibility  for 
considering  such  regulatory  issues  has 
been  delegated  to  the  FHWA.  The 
American  Movers  Conference  changed 
its  name  to  the  American  Moving  and 
Storage  Association  (AMSA)  on  lanuary 
1,  1998 

The  household  goods  transportation 
regulations  require  carriers  to  present 
their  freight  bills  within  15  days  of  date 
of  delivery  and  provide  for  a  credit 
period  of  7  days  (excluding  weekends 
and  legal  holidays)  The  regulations 
further  provide  for  the  automatic 
extension  of  the  prescribed  7-day  credit 
period  to  a  total  of  30  calendar  days  for 
any  shipper  who  has  not  paid  the  freight 
bill  witnin  the  7-day  period.  However, 
a  service  charge  of  one  percent  of  the 
amount  of  the  freight  bill,  subject  to  a 
minimum  charge  of  $10.00.  must  be 
applied  to  the  extended  credit  period. 
The  Petitioners  requested  the  ICC  to 
amend  this  regulation  to  do  both  of  the 
following  two  things: 

(1)  Increase  the  minimum  service 
charge  from  $10.00  to  $20  00.  and 

(2)  Extend  the  one  percent  service 
charge  to  each  30-day  period  or  fraction 
thereof  after  the  initial  credit  period. 
The  Petitioners  noted  that  since  the 
existing  credit  regulation  does  not 
assess  any  credit  charge  to  shippers  who 
have  not  paid  the  carrier's  freight  bill 
within  the  initial  30-day  credit  penod. 


quen!  snijipers  thereafter  obtain 

.   i:r©dit  indefinitely. 

The  ICC  took  no  action  on  this 
petition.  The  FHWA  will  incorporate 
this  petition  in  this  rulemaking  and 
discontinue  Ex  Parte  No.  MC-1  (Sub- 
No.  6).  For  purposes  of  this  rulemaking, 
the  FHWA  proposes  to  adopt  the  above- 
described  amendments  to  the  credit 
regulations  and  solicits  public  comment 
regarding  their  propriety  The  FHWA 
also  proposes  to  move  the  credit 
regulations  pertaining  to  household 
goods  transportation  from  49  CFR 
377.215(c)  to  49  CFR  375.807  for  ease  of 
reference. 

On-Board  Trailer  Scales 

The  public  has  alerted  the  FHWA  to 
a  few  motor  carriers  who  have  begun  to 
use  on-board  trailer  scales  These  are 
generally  non-certified  scales  and 
expressly  prohibited.  The  FHWA 
believes  their  use  is  a  violation  of  the 
former  ICCs  regulations.  The  FHWA  is 
affirming  the  prohibited  use  of  such  on- 
board trailer  scales. 

The  FHWA.  however,  solicits 
comments  regarding  the  accuracy, 
reliability,  and  acceptability  of  such 
non-certified  on-board  trailer  scales, 
preferably  supported  by  scientific  data. 

The  Maximum  Threshold  for  Weighing 
Shipments  Upon  a  Certified  Platform  or 
Warehouse  Scale 

The  AMSA  has  asked  the  FHWA  to 
consider  amending  §  375.7(a)(5)  by 
raising  the  454  kilogram  (1.000  pound) 
maximum  threshold  requirement  for 
weighing  shipments  upon  a  certified 
platform  or  warehouse  scale.  This 
threshold  requirement  has  remained 
unchanged  since  1939.  when  the  ICC 
first  allowed  the  practice  of  weighing 
small  shipments  on  platform  or 
warehouse  scales  rather  than  weighing 
the  entire  motor  vehicle.  See  17  M.C.C. 
467. 

The  AMSA's  October  1997  petition 
states  average  weights  for  private 
transferee  C.O.D  household  goods 
shipments  have  increased  from  4.611 
pounds  in  1982  to  6.023  pounds  today. 
The  AMSA  believes  the  industry  now 
considers  1.362  kilograms  or  less  (3.000 
pounds  or  less)  shipments  to  be  small 
rather  than  454  kilograms  or  less  (1.000 
pounds  or  less)  shipments. 

Although  the  rationale  behind  the 
1.000  pounds  weight  threshold  in 
§  375.7(a)(5)  is  unclear,  it  is  possible 
that  the  ICC  may  have  linked  the  1.000 
pounds  weight  threshold  to  tariff 
provisions  assessing  a  minimum  charge 
for  shipments  weighing  less  than  1.000 
pounds. 

The  FHWA  believes  raising  the  limit 
to  a  higher  maximum  (i.e.,  1,362 


kilograms)  might,  in  essence,  allow 
movers  to  charge  a  minimum  rate  at  the 
higher  weight  threshold  when  the 
shipment  actually  weighs  less  than  the 
higner  weight  thresh.nui   We  ,ir»- 
concerned  that  bv  adopt. ii^  '.'if  .\M.SA  s 
definition  of  a  small  shipnuTit  as  nne 
weighing  3.000  pounds  or  less  1 1   fh2 
kilograms  or  less),  we  could  *>♦' 
perceived  as  giving  our  hiessm,;  to  an 
increase  in  the  minim^r-:  rate  threshold 
in  household  goods  I  arriers  tariffs  The 
FHWA  has  noajthonty  ■■.'  appnne   .r 
disapprove  of  household  goodi,  ua-Tier-s 
tariff  charges.  The  statute  gives  this 
responsibility  to  the  ^TB 

In  addition,  the  FHV\  \  b«lieves  that 
should  an  increase  in  the  weight 
threshold  result  in  higher  minimum 
charges  for  small  shipments  there  may 
be  a  negative  impact  upon  highway  and 
motor  carrier  safety  Higher  minimum 
charges  might  force  individual  shippers 
to  reconsider  using  professional  carriers 
to  perform  the  transportation  service. 
These  individual  shippers,  who  would 
otherwise  ship  their  own  household 
goods,  might  decide  to  save  money  by 
transporting  their  own  household  goods 
using  rental  trucks.  The  FHWA  believes 
allowing  more  individual  shippers  to 
operate  large,  unfamiliar  rental  vehicles, 
would  add  more  risks  to  highway  safety 
than  maintaining  a  lower  weight 
threshold,  thereby  maintaining  a  lower 
minimum  charge.  The  risks  might 
include  more  accidents,  near  misses, 
and  personal  injuries  due  to  carrying 
goods  improperly  or  unsecured 

The  FHWA  would  like  comments 
about  whether  the  FHWA  should  retain, 
raise,  or  lower  the  454  kilogram 
maximum  threshold.  In  your  comments, 
please  provide  any  historical 
background  information  you  may  have 
on  this  subject. 

Replacement  of  the  Term  "Money 
Order" 

The  FHWA  is  proposing  to  replace  the 
individual  shipper's  use  of  the  term 
"money  order  "  to  pay  for  transportation 
of  household  goods  with  a  much  more 
general  term,  a  "cashier's  check."  The 
FHWA  proposes  to  use  this  term,  as  it 
is  defined  in  12  CFR  229. 2(i). 

This  would  allow  individual  shippers 
to  use  financial  or  depository 
institutions'  official  checking  systems, 
or  U.S.  Postal  Service  money  orders. 
The  regulations  at  12  CFR  229.2{k) 
define  a  money  order  as  a  check,  too. 
Thus,  an  individual  shipper  could  use 
a  cashier's  "money  order."  The  FHWA 
believes  the  use  of  general  money  orders 
may  compromise  the  individual 
shipper's  financial  safety  during  a  time 
period  when  the  individual  shipper  is  at 
a  greater  risk  of  losing  his  ability  to  pay 
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for  transportation  charges  The  FHWA 
believes  the  use  of  money  orders. 
generally  payable  to  the  bearer. 
inc:reases  the  risks  of  lost  funds  The 
FHWA  believes  the  use  of  a  cashier's 
(heck  (including  a  US  Postal  Service 
money  order)  is  much  safer,  allowing 
the  (.heck  to  be  replaced  more  easilv 
The  individual  shipper  might  ask  a 
financial  institution  (eg.,  a  State  savings 
hank   a  national  bank,  credit  union,  or 


savings  association)  or  a  U.S  Post  Office 
to  draw  an  official  cashier  s  check  for 
the  transportation  charges  estimated  and 
possibly  another  check  for  ten  percent 
of  the  estimated  charges,  in  case  the 
shipment  moves  under  a  non-bmding 
estimate  and  the  resulting  transportation 
charges  are  more  than  the  non-bmding 
estimate.  The  FHWA  believes  the  use  of 
the  12  CFR  229.2  definitions  wii! 
provide  consistency  This  would 


eliminate  possible  dupHcative  and 
contradictory  definitions  of  these 
common  terms  The  FHWA  solicits 
comments  regarding  this  change. 

Order  o'  thi^  Proposed  Regulations 

The  toiiow.ng  table  specifies  the 
proposed  section  of  each  rule,  the  old 
section  (if  any)  where  the  rule 
originated,  and  the  title  of  the  proposed 

section 


Part  375.— Transportation  of  Household  Goods  in  Interstate  Commercf 


375  201 

375.203 
375.12  .. 


Proposeo  sectKDT 

Otd  section                                                                  "^rtie  of  prooosec  seaKy 

SUBPART  A— OENERAL  REOUIREMEhfTS 

375.101  

375.1(a)  

375.1(b) 

Wtio  must  follow  these  regulations? 

What  are  the  Oefinrtions  of  terms  usftfl  in  this  part? 

375.103 „ 

SUBPART  B— BEFORE  OFFERING  SERVICES  TO  CUSTOMERS 
Uabillty  Considwvttons 

375.12 


What  actions  ot  an  individ- 
ual shipper  may  limit  or 
reduce  my  normal  liatnl- 
ity?. 


What  IS  my  normal  liaixity  ky  ioss  anc  damage  wi©-- 
vtOuat  shipper? 


a-ceo'  poor??  from  an  tndj- 


375.215 

375217 
375219 
375.221 

375.301 
375.303 

375.401 

375  403 
375  405 

375  407 


Qenerat  ResponsibilWes 

375  205 

375.14 

375.17  

May  1  have  agents'' 

What  Items  must  tse  m  -^y  acJvertisements? 

How  must  1  harxlle  complaints  anc  inguines? 

Must  1  have  an  artxtration  progra"^" 

What  inlormation  must  i  provioe  tc  a  Di-osDecrve 

375  207 

3  75  209  

375.13  

375  211  

375  213  ....„ 

None 

375.2  - -„ 

"■o'vojal  MippM? 

Coltecttng  Transportation  Charges 


373,  sutjpart  A 

377.  subpart  A 

377  215(a)  and{b) 
375  19  


How  must  I  collect  cha'-ges'' 

May  I  collect  charges  upo'-  deln/ery? 

May  I  eiciend  credit  to  shiopei-s" 

May  i  use  a  charge  card  plan  to?  pa¥"ients? 


SUBPART  C— SERVICE  OPTIONS  PROVIDED 

375.301  

375.303 

None „ 

375.1 1  

What  service  options  may  (  provide'' 

If  1  sell  excess  liabilitv  msuranc^e  coverage    A"-,a' 

-^si  1  do? 

SUBPART  D— ESTIMATING  CHARGES 


None  . 
375.3 
375.3 
375.3 


Must  I  estimate  charges? 
How  must  !  provide  a  binding  estimate? 
How  must  I  provide  a  non-oirtding  estimate'' 
Under  what  circumstances  must  <  relinauisr'  possession 
ment  transported  under  a  non-omding  estimate? 


■?■  a  coiiec" -•>■"■ -.lei'very  ship- 


SUBPART  E— PICK  UP  OF  SHIPMENTS  OF  HOUSEHOLD  GOODS 
Before  Loading 


375.501 
375.503 

375.505 

375507 
375  509 
375  511 
375513 
375  515 
375517 
375.519 


375.5 
3756 


Must  I  write  up  an  order  (or  serves? 
Musi  i  write  up  a  bill  ol  laiAng'' 


Weighing  The  Shipment 


375.7 
375.7 
375.7 
375.7 
375.7 
375.7 
375.7 
375.7 


Must  I  determine  the  weight  of  a  shipmenf 

What  IS  a  certified  scale'' 

How  must  I  determine  the  weight  o*  a  ship'^ien''' 

May  I  use  an  alternative  method  tor  shipments  weighii.^  .:S<:  n^>:>g'anW0f 

Must  I  give  the  mdrvidual  shipper  an  opoortuni%  tc  oose've  "".«■  weighing? 

May  an  indivioual  shipper  wa've  hi&'he'  ngn'  tc  ODsen^e  eac  wetghing'' 

May  an  individual  shipper  oemanc  'e-wetahing' 

Must  i  obtan  weight  tickets" 


!  id 


i!    Kf'istfr 


.t    T- 


\f:'v  r 


1 918  '  Proposed  Rules 


Part  375.— Transportation  of  Household  Goods  in  Interstate  Commerce— Continued 


Proposed  section 


375.521 


375.601 
375.603 
375605 
375607 

375.609 


375.701 
375.703 

375.705 

375.707 
375.709 


375.801 
375.803 
375.805 

375.807 


375.901 
375903 
375.905 
375.907 


375.1001 


Part  375,  Appendix  A 


Otd  section 


375.7 


Trtte  oH  propoeed  section 


What  must  I  do  it  an  individual  stu^pef  wants  to  know  the  actual  weight  or  charges 
ten  a  shipment  belofe  I  tender  cJeliver>'' 


SUBPART  F— TRANSPORTATION  OF  SHIPMENTS 


375.8 -^ 

375.8 

375.8  

375J  

375.12(c) 


Must  I  transport  the  shipmeni  in  a  timely  manner'' 

When  must  I  tender  a  shiDf^'en-  tor  deiiverv'' 

How  must  I  notify  an  maiviOuai  snipper  oi  any  service  oelays? 

What  must  I  do  i1  I  am  able  to  tender  a  shipmerrt  lor  final  c)eliver\  -lore  'han  24 

hours  before  a  specified  aate^ 
What  must  I  do  for  shippers  wno  store  housenoid  goods  in  transit? 


SUBPART  G— OEUVERY  OF  SHIPMENTS 


375.10  .. 
375.3(d) 

375.16  .. 

375.15  .. 
375.15  .. 


May  I  provide  lor  a  release  of  liabihty  on  my  debvery  recept? 
What  is  the  maximum  collect -on  deitvery  amount  I  may  demand  at  the  time  o(  deliv- 
ery? 
If  a  shipmerrt  o  transponed  on  more  than  one  I'enicie   <vna'  cnarges  may  i  collect  at 

defevery? 
H  a  shipment  is  partially  lost  or  aestrovec  what  cnarges  ^riay  i  coliect  a;  oelr>/ery? 
If  a  shipnrent  is  tota»y  tost  or  destroyed,  what  charges  may  I  coHect  at  delivery? 


SUBPART  H— COLLECTK5N  OF  ACTUAL  CHARGES 


None 

377.205  

375.3(d)  


377.215  ... 


What  types  ot  charges  apply  to  suopart  h'' 

How  must  I  present  my  'reight  or  expense  bill'' 

If  I  was  torced  'o  re^lnquls^  a  coiled  on-delrver^  shipment  tiefore  the  payment  of 

ALL  charges,  tKiw  do  I  coneci  the  balance'' 
(c)What  actions  may  I  take  to  collect  the  charges  upon  my  freight  tHll? 


SUBPART  t— FILING  ANNUAL  ARBfTRATION  REPORTS 


What  IS  an  arwuMi  art)itratx>n  report? 

Who  must  tile  an  annual  artxtration  report'' 

Where  ano  when  oo  :  die  an  annual  artirtration  report? 

How  must  I  prepare  and  sutimit  an  annua)  artxtration  report? 


SUBPART  J— PENALTIES 


Nona 


What  per>atties  do  we  impose  tor  vioiatiortt  of  this  part? 


APPENDIX  A 


Part  375— Form:  OWice  o« 
CompiiarKe  and  Enforce- 
ment (OCEH100. 


Your  Rights  and  Responsibilrties  When  You  Move. 


KuleinaWmg  Analyses  and  Notices 

All  comments  i^ceived  before  the 
close  of  btisiness  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  number 
appearing  at  the  top  of  this  document. 
The  FHWA  will  file  comments  received 
after  the  comment  closing  date  in  the 
docket  and  will  consider  late  comments 
to  the  extent  practicable.  The  FHWA 
may.  however,  issue  a  final  rule  at  any 
time  after  the  close  of  the  comment 
period.  In  addition  to  late  comments, 
the  FHWA  will  also  continue  to  file,  in 
the  docket,  relevant  information 
becoming  available  after  the  comment 
closing  date,  and  interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 


Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  httpJ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  on-line  for  more 
information  and  help. 

Executive  Order  12fl66  fRp^ulatnrv 
Planning  and  Review)  and  DOT 
Rei^ulatorv  Policies  and  Procedures 

The  FHWA  has  determined  this 
action  is  neither  a  significant  regulatory 
action  under  Executive  Order  12866  nor 
significant  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  It  is  anticipated  the 
economic  impact  of  this  action  will  not 
be  substantial  because  this  proposed 
rule  makes  minor,  technical  changes  to 


the  Federal  Motor  Carrier  Commercial 
Regulations  for  household  goods 
carriers.  A  full  regulator)'  evaluation, 
therefore,  is  not  warranted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U  S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
rule  upon  small  entities.  The  Small 
Business  Administration  (SBA)  inquires 
Federal  agencies  to  analyze  the  impact 
of  proposed  rules  on  small  businesses 
using  the  SBA  Small  Business  Size 
Standards  These  standards  are  based  on 
the  number  of  employees  or  revenue 
generated,  and  small  businesses  are 
listed  by  standard  industrial 
classification  (SIC)  code. 

The  FHVV,'\  believes  there  is  no  way 
to  estimate  the  proportion  of  small 


Federal  Register/Vol.  63.  No.  94/Friday.  May  15.  1 998  ' Proposed  R;;1ps 


27131 


entities  that  are  affected  by  motor  c:arrier 
consumer  protection  regulations 
because  the  Motor  Carrier  Management 
Information  System  (MCMIS),  the 
FHWA  database  of  all  entities  which 
operate  commercial  motor  vehicles, 
does  not  contain  information  pertaining 
to  revenue,  number  of  employees,  or  SIC 
codes  The  most  reliable  method  of 
determming  the  size  of  the  motor  carrier 
using  MCMIS  is  by  number  of  power 
units.  For  purposes  of  this  analysis,  a 
small  motor  carrier  means  a  motor 
carrier  with  10  power  units  or  fewer. 

The  FHWA  has.  in  its  August  1996 
databases.  10,097  motor  common 
carriers  who  identified  themselves  as 
transporting  household  goods  in 
interstate  or  foreign  commerce.  Of  this 
number.  9.179  (or  90,9  percent)  have 
identified  themselves  as  having  ten  or 
fewer  power  units  (i.e.,  straight  trucks  or 
truck  tractors). 

The  FHWA  believes  this  database 
significantly  overstates  the  actual 
number  of  motor  carriers  subject  to  the 
household  goods  consumer  protection 
regulations.  The  ICCTA  created  a  new. 
more  restrictive  definition  of 
transportation  of  household  goods  than 
the  ICC  had  used.  The  FHWA's  MCMIS 
database  contains  information  based 
upon  a  motor  carrier's  determination  of 
what  it  transported  at  the  initial  filing 
of  the  form  MCS-150  This  information 
may  have  been  filed  before  the  ICCTA 
and  may  have  significantly  changed 
since  the  filing. 

The  AMS^claims,  as  its  members, 
most  of  the  motor  common  carriers  who 
transport  household  goods  in  interstate 
commerce.  On  March  4,  1997,  the 
AMSA  informed  the  FHWA  that  it  had 
1,754  members,  who  hold  FHWA 
authority  to  operate  in  interstate 
commerce  transporting  household 
goods.  The  FHWA  will  assume  the 
AMSA  membership  roll  is  closer  to  the 
true  number.  The  FHWA  will  add  246 
motor  carriers  as  a  cushion  for  those 
motor  carriers  who  may  not  be  AMSA 
members.  Based  upon  the  AMSA 
membership  data,  for  purposes  of  these 
analyses,  we  will  use  2,000  carriers  as 
the  estimated  size  of  the  regulated 
industry  subject  to  this  proposed  rule. 

This  NPRM  would  amend  and  clarify 
the  requirements  for  motor  common 
carriers  of  household  goods  to  provide 
service  to  each  prosi>ective  individual 
shipper.  These  requirements  include  the 
following  thirteen  items: 

(1)  Minimum  advertising  information 
soliciting  prospective  individual 
shippers. 

(2)  Distribution  of  a  document, 
specified  in  appendix  A  to  part  375, 
noting  the  individual  shipper's  rights 


and  respon.sibilities  under  Federal 
Highway  Administration  regulations 

(3)  A  binding  or  non-binding  estimate 
of  transportation,  accessorial,  and 
incidental  charges. 

(4)  An  order  for  service 

(5)  The  selling  of  insurance  policies 

(6)  A  bill  of  lading 

(7)  Weight  tickets 

(8)  Notifications  of  reasonable 
dispatch  ser\'ice  delays 

(9)  Complaint  and  inquirv  handling. 

(10)  Use  of  charge  card  plans. 

(11)  Agreements  with  agents 

(12)  Notification  of  storage-in-transit 
liability  assignments 

(13)  An  arbitration  results  report. 
The  former  ICC  required  motor 

common  carriers  to  follow  these 
requirements  with  the  exception  of  item 
number  13.  Congress  transferred  the 
authority  to  protect  individual  shippers 
to  the  FHWA  in  the  ICCTA  The  FHWA 
believes  these  are  minimum 
requirements  necessary  to  protect 
individual  shippers.  The  a!mSA  has 
advised  the  FHWA.  in  corr^pondence 
placed  in  the  docket,  its  members  want 
these  requirements  to  be  continued  with 
minor  modifications,  as  discussed 
above,  to  protect  individual  shippers 

The  FHWA  calculates  each  entity  wiii 
have  to  spend  an  average  of  $7,967  and 
2,105  annual  burden  hours  to  comply 
with  all  of  the  paperwork  requirements 
of  this  action.  The  FHWA  based  this 
estimate  upon  the  estimated  costs 
identified  below  to  create  records, 
duplicate  records,  store  the  original  and 
duplicated  copies  of  records,  and 
practice  inventory  control  for  the 
records. 

The  information  required  for 
preparing  these  documents  is  the  type  of 
information  already  developed  by  such 
entities  in  the  normal  course  of 
conducting  a  household  goods 
transportation  business.  The  time 
necessary  to  compile  the  incremental 
data  for  the  documents  required  in  these 
regulations  should  be  minimal  and 
would  vary  proportionately  with  the 
number  of  shipments  transported  by  the 
carrier 

Although  transportation  consumers 
will  benefit  from  the  availability  of  this 
information,  the  cost  to  small  earners 
should  be  relatively  minimal. 
Accordingly,  the  FHWA  certifies  this 
action  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

Executive  Order  12612  (Federalisni 
Assessment) 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612  We  have  determined  this  action' 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment.  The 
amendments  made  by  this  proposed 
rule  would  not  have  a  substantial  direct 
effect  on  States  nor  on  the  relationship 
or  distribution  of  power  between  the 
national  government  and  the  States 
because  liese  changes  do  little  to  limit 
the  policy  making  discretion  of  the 
States. 

The  rule  is  not  intended  to  preempt 
any  State  law  or  State  regulation. 
Moreover,  the  changes  made  by  this  rule 
would  impose  no  additional  cost  or 
burden  upon  an\  .State  The  rule  would 
not  have  a  significant  effect  upon  the 
ability  of  the  States  to  discharge 
traditional  State  liovemmental 
functions  The  FHWA,  therefore,  is  not 
required  to  prepare  a  separate 
Federalism  Assessment  for  this  rule. 

Unfunded  .Mandates  Reform  .\ct  of 
1995 

This  NPRM  nas  been  analyzed  in 
accordance  with  the  principles  and 
CTitena  t.ontained  in  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4,  109  Stat.  48).  The  FHWA 
has  determined  this  action  does  not 
have  sufficient  unfunded  mandate 
implications  to  warrant  the  preparation 
of  an  unfunded  mandate  assessment 

The  amendments  made  by  this 
proposed  rule  would  not  have  a 
substantial  direct  effect  on  States  nor  on 
the  relationship  or  distribution  of  power 
between  the  national  government  and 
the  States  because  these  changes  do 
little  to  hmit  the  policy  making 
discretion  of  the  States 

The  rule  is  not  intended  to  preempt 
any  State  law  or  State  regulation. 
Moreover  the  changes  made  by  this  rule 
would  impose  no  additional  cost  or 
burden  upon  an\  .State  The  rule  will 
not  have  a  significant  effect  upon  the 
ability  of  the  States  to  discharge 
traditional  State  governmental 
functions 

For  purposes  of  section  203  of  the 
irMRA,  the  replacement  of  the  annual 
performance  report  with  an  annual 
arbitration  report  would  not  impose  a 
burden  greater  than  $100  million  Also. 
the  addition  of  an  explicit  requirement 
to  provide  an  estimate  either  binding  or 
non-binding,  would  not  impose  a  5100 
million  burden,  either 

Under  the  Regulatory  Flexibihty  Act 
discussion  above,  the  FHWA  estimates 
this  proposal  would  have  an  annua' 
burden  of  just  under  $16  million  The 
FHWA. -therefore,  is  not  required  tr 
prepare  a  separate  Unfunded  Mandate 
Assessment  for  this  rule 
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Paperwork  Reduction  Act 

Under  the  OMB  regulations.  5  CFR 
1320.  Controlling  Paperwork  Burdens 
on  the  Public,  the  OMB  requires  the 
FHWA  lo  estimate  the  burden  its 
regulations  impose  to  generate, 
maintain,  retain,  disclose,  or  provide 
information  to  or  for  the  FHWA. 
including  the  nine  following  items: 

1.  Reviewing  instructions. 

2.  Developing,  acquiring,  installing, 
and  utilizing  technology  and  systems  for 
the  purpose  of  collecting,  validating. 
and  verifying  information. 

3.  Developing,  acquiring,  installing, 
and  utilizing  technology  and  systems  for 
the  purpose  of  processing  and 
maintaining  information. 

4.  Developing,  acquiring,  installing, 
and  utilizing  technology  and  systems  for 
the  purpose  of  disclosing  and  providing 
information. 

5.  Adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements. 

6.  Training  personnel  to  be  able  to 
respond  to  a  collection  of  information. 

7.  Searching  data  sources. 

8.  Completing  and  reviewing  the 
collection  of  information. 

9.  Transmitting,  or  otherwise 
disclosing  the  information. 

The  OMB  regulations  permit  the  time, 
effort,  and  financial  resources  necessary 
to  comply  with  a  collection  of 
information  incurred  by  persons  in  the 
normal  course  of  their  activities  (e.g.,  in 
compiling  and  maintaining  business 
records)  to  be  excluded  from  the  burden 
estimate  if  the  FHWA  demonstrates  to 
the  OMB  that  the  reporting, 
recordkeeping,  or  disclosure  activities 
needed  to  comply  are  usual  and 
customary.  A  collection  of  information 
conducted  or  sponsored  by  the  FHWA 
and  also  conducted  or  sponsored  by  a 
unit  of  State,  local,  or  tribal  government 
is  presumed  to  impose  a  Federal 
burden,  except  to  the  extent  the  FHWA 
shows  such  State,  local,  or  tribal 
requirement  would  be  imposed  even  in 
the  absence  of  a  Federal  requirement. 

The  collection  of  information 
requirements  in  this  NPRM  are  to 
generate,  maintain,  retain,  disclose,  and 
provide  information  to  or  for  the  FHWA 
under  49  CFR  part  375  to  individual 
shippers  as  a  consumer  protection 
service.  The  collection  of  information 
would  be  used  by  prospective  shippers 
to  make  informed  decisions  about 
contracts  and  services  to  be  ordered, 
executed,  and  settled  with  interstate 
household  goods  carriers.  The  only 
information  collection  items  the  FHWA 
is  changing  from  the  former  ICCs  rules 
are  the  elimination  of  the  annual 
performance  report  (previously 


submitted  to  OMB)  and  the  addition  of 
an  annual  arbitration  report.  All  other 
items  were  required  under  the  former 
ICC  regulations,  although  no  assigned 
OMB  control  number  was  transferred 
from  the  ICC  to  the  FHWA  covering 
these  collections  of  information. 

The  FHWA  has  calculated  the  5  CFR 
1320  paperwork  financial  resources 
burden  for  the  collection  of  information 
contained  in  this  NPRM.  The  FHWA 
used  national  averages  of  cost  indicators 
developed  by  the  Association  of  Records 
Managers  and  Administrators.  Inc. 
(ARMA  Intematiooal).  The  ARMA 
International  publication  "Cost 
Indicators  for  Selected  Records 
Management  Activities  (A  Guide  to  Unit 
Costing  for  the  Records  Manager- 
Volume  1)"  (1993)  and  its  companion 
"Cost  Finding  for  Records  Management 
Activities  (A  Guide  to  Unit  Costing  for 
the  Records  Manager — Volume  U)  ' 
(1996)  by  Jose-Marie  Griffiths.  Ph.D.. 
and  Donald  W  King  were  used  by  the 
FHWA  jn  calculating  activity  and 
organizational  unit  costs.  The  ARMA 
International  guides  determine 
organizational  unit  costs  to  be  costs  a 
parent  organization  may  attach  to 
records  management  activities.  They 
include  activity  unit  costs  and  records 
management  general  and  administrative 
costs.  Activity  unit  costs  include 
salaries,  benefits,  supervision,  training, 
staff  and  storage  space,  equipment,  and 
supplies.  General  and  administrative 
costs  include  staff  compensation  and 
space,  non-productive  time,  furniture, 
supplies,  and  other  direct  and  indirect 
costs  associated  with  management  and 
administration.  The  FHWA  believes 
using  organizational  unit  costs  will 
more  accurately  estimate  the  actual 
costs  for  the  entire  CMV  industry  rather 
than  activity  unit  costs  and  records 
management  unit  costs. 

Estimated  Paperwork  Burden 


Estimated  Paperwork  Burden*— 
Continued 


Type  ol  txjrden 


Advertising  

-Your  Rights" 
Booklet 

Estimates  

Ordef  tof  Service 

Insurance  PoJicy 
Sales 

Btlte  ot  Lading     . 

Weight  Ttckefs    . 

Notice  (Reason- 
able Dispatch) 

Comptaint  Harv 
ditng  

Charge  Card 
Plans 

Notice  (SIT) 


Fmarxsai 
cost 


$4,814 

894.710 
4,251,240 
1.417.080 

236,180 
2,877,240 
2.702,808 

507.816 

1.502.696 

1.502 
228.348 


Hourly 
tjurden 


351 

4,167 

3.060.000 

300,000 

100.000 

300.000 

90.000 

10.000 

310.000 

584 
30,000 


Type  Of  burden         '^"^' 

Hourly 
burden 

ArtMtration  Re- 
port   

1.310,722 

4.000 

Total  

15.935.156 

4,209,102 

As  stated  above,  the  FHWA  will  use 
the  figure  of  2.000  motor  earners 
engaged  in  transportation  of  household 
goods  in  interstate  or  foreisn  commerce. 

The  FHW,^  has  broken  down  each 
discussion  of  information  collection 
requirements  into  the  major  areas  of  49 
CFR  Part  375's  requirements 

Minimum  Advertising  Information 
Soliciting  Prospective  Individual 
Shippers 

Section  375.207  requires  each 
advertisement  of  a  motor  carrier,  or  its 
agent,  to  include  the  name  or  trade 
name  of  the  originating  service  motor 
carrier  and  the  applicable  FHWA- 
assigned  U.S.  DOT  number.  The  FHWA 
believes  identifying  the  name  or  trade 
name  of  a  business  entity  in  an 
advertisement  is  a  usual  and  customary 
business  practice.  If  the  OMB  agrees 
with  the  FHWAs  assertion,  this 
requirement  would  not  be  considered  a 
burden  defined  by  5  CFR  1320,  but 
would  require  approval  by  the  OMB. 

The  requirement  to  Sf)ecify  the 
applicable  FHWA-assigned  U.S.  DOT 
number  in  an  advertisement,  except  for 
advertisements  on  radio  brflWcasts. 
would  impose  a  slight  burden.  The 
FHWA  estimates  the  2.000  carriers 
subject  to  this  requirement  would  have 
one  advertisement  in  their  local 
telephone  yellow  pages.  In  addition, 
each  carrier  would  have  one 
advertisement  per  year  created  for  its 
local  paper  The  FHWA  estimates  the  17 
large  van  lines  would  have  12  different 
advertisements  per  year  created.  The 
FHWA  will  estimate  the  cost  of  placing 
the  U.S.  DOT  number  in  the  created 
advertisement,  but  believes  the 
advertisement's  other  time  and  financial 
costs  are  usual  and  cu.stomar\'  business 
practices. 

The  ARM.^  International  ^uide 
indicates  the  creation  of  one  record 
costs  an  organization  $1,145.  The 
FHWA  determines  2,000  local  telephone 
advertisements,  2.000  local  newspaper 
advertisements,  and  204  large  van  line 
advertisements  must  be  created 
specifying  the  FHWA-assigned  number. 
Multiplying  4,204  bv  $1,145  results  in 
$4,814  (the  FHVV.-\  rounds  money  up  to 
the  next  whole  dollar). 

The  FHWA  has  calculated  the  5  CFR 
1320  paperwork  lime  burden  for  the 
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advertisement  collection  of  information. 
Based  upon  4,204  advertisements,  the 
FHWA  estimates  each  motor  carrier 
would  need  5  minutes  to  create  the 
assigned  number  upon  the 
advertisement.  This  result  multiplied  by 
4,202  advertisements  equals  351  hours 
for  the  household  goods  carrier 
industry 

y'our  Rights  and  Responsibilities  When 
You  Move 

In  February  1997.  the  FHWA  asked 
the  AMSA  to  estimate  how  many 
booklets  would  be  distributed  to 
individual  shippers.  The  AMSA 
believes  580.000  orders  for  service  are 
executed  each  year  and  recommends  the 
FHWA  round  this  number  up  by  20.000 
to  600,000  orders  for  service.  This 
would  capture  the  additional  booklets  of 
"Your  Rights  And  Responsibilities 
When  You  Move"  distributed  to 
prospective  individual  shippers  who 
decide  not  to  use  the  services  of  a  motor 
common  carrier,  but  who  were  supplied 
the  booklet  at  the  appropriate  time 
based  upon  the  regulation 

In  the  past,  the  ICC  required  motor 
common  carriers  to  obtain  the  booklet 
"Your  Rights  and  Responsibilities  When 
You  Move"  from  the  ICC.  A  motor 
common  carrier  could  add 
supplementary  text  about  carrier- 
specific  items  relevant  to  its  operations 
and  its  own  carrier  logo.  The  motor 
carrier  would  then  distribute  the 
booklet 

.Mthough  the  FHWA  does  not  have 
the  resources  to  publish  massive 
quantities  of  this  important  consumer 
publication,  we  strongly  believe  this 
publication  should  continue  to  be 
distributed.  The  AMSA  agrees  with  us. 
The  AMSA  has  advised  us  its  members 
would  provide  the  modified  publication 
to  consumers  even  without  a  regulatory- 
requirement.  However,  we  propose  to 
continue  requiring  distribution  of  the 
publication  to  ensure  consumers  are 
provided  with  important  knowledge  to 
deal  effectively  with  household  goods 
carriers,  particularly  the  few, 
unscrupulous  carriers  who  treat  them 
unfairly  and  are  unlikely  to  provide  this 
information  voluntarily 

The  FHWA  would  allow  motor 
common  carriers  to  reproduce  or 
photocopy  this  document  in  one  of  the 
following  three  ways 

1.  Distribute  a  subsequent  Federal 
Register  final  rule  (and  successor  final 
rules). 

2  Distribute  the  appendix  to  49  CFR 
Part  375  when  it  is  published  in  October 
of  each  year  (by  the  U.S.  Government 
Printing  Office). 


3.  Pubhsh  independently  their  own 
publication  containing  the  text  of 
appendix  A  to  Part  375. 

This  would  provide  flexibility  to 
small  entities  who  are  not  agents  for 
other  larger  motor  common  carriers  The 
FHWA  expects  large  van  lines  will  want 
to  produce  their  own  booklets 
containing  the  appendix  to  part  375. 

Based  upon  an  organizational  unit 
cost  analysis,  the  FHWA  estimates  the 
household  goods  carrier  industry  will 
incur  an  annual  paperwork  burden  of 
$894,710  to  comply  with  the 
publication  and  distribution  of  the 
booklet.  Each  carrier  may  create  its  own 
carrier  identifiable  document  for 
distribution.  The  organizational  unit 
cost  for  creating  a  record  using  the 
ARMA  International  guide  is  $1  145  per 
record.  Multiplying  2,000  carriers  bv 
$1,145  results  in  $2,290  for  all  earners 
to  produce  an  original  record  The 
organizational  unit  cost  for  duplicating 
the  carrier's  document  is  $1,076  per 
record.  This  would  cost  $645,600  for 
600,000  requests  for  estimates  The 
organizational  unit  cost  for  storage  of 
the  documents  is  $0.0228  per  record 
The  FHWA  estimates  602,000  must  be 
stored.  This  is  the  sum  for  the  storage 
of  the  original  document  plus  all  the 
duplicated  documents.  The  storage  cost 
IS  estimated  to  be  $13,726  The  FHWA 
also  estimates  the  document  must  be  in 
inventory  and  must  be  controlled  The 
organizational  unit  cost  for  the  practice 
of  inventory  control  of  documents  is 
$0,387  per  record  The  FHWA  estimates 
this  to  be  $232,974  The  total  cos!  is 
$894,710  based  upon  the  organizationa, 
unit  cost  method 

Distnbution  of  "Your  Rights  and 
Responsibilities  When  You  Move" 
Booklet 

The  paperwork  time  burden  for  the 
600,000  requests  for  orders  for  service 
requiring  the  distnbution  of  this 
important  consumer  publication  by 
2,000  motor  carriers  results  in  an 
average  of  300  copies  distributed 
annually  for  each  carrier.  The  FHWA 
estimates  each  carrier  would  need  1 
hour  to  create  each  original  document 
and  approximately  one  additional  hour 
to  photocopy  300  copies  of  this 
document  for  distribution.  The  FHW.A 
estimates  carriers  would  need  an 
additional  5  minutes  to  inventory  their 
stored  documents.  The  FHWA  believes 
all  household  goods  carriers  usually  and 
customarily  distribute  carrier-produced 
sales  and  information  brochures  and 
this  document  would  be  distributed 
with  those  documents  when  the 
prospective  shipper  is  contacted.  The 
FHWA,  therefore,  finds  good  cause  to 
forego  estimating  a  burden  for 


distribution  of  the  information  in  the 
brochure  in  this  NTRM  The  FHV^.^•s 
total  time  estimate  per  earner  for  this 
action  is  2  hours  5  minutes  This  result 
multiplied  by  2.000  carriers  equals 
4,167  hours  for  the  household  goods 
earner  industrv 

Binding  or  Son-bmdmg  Estimate  of 

Transportation  Accessonal.  and 
Incidental  Charges 

Motor  earners  are  not  required  under 
current  FHW.^i  regulations  to  fiimish 
individual  shippers  with  any  type  of 
estimate,  binding  or  non-binding  If  an 
estimate  is  calculated   however,  the 
regulations  do  spec:if\  certain 
information  is  to  be  recorded 
maintained  retained  and  provided  to 
the  individual  shipper  The  proposed 
retention  penod  of  one  vear  would 
remain  the  same  as  the  current  penod. 
See  49  CFR  379  13.  Appendix  A,  item 
M,(al  (62  FR  32040   lune  12,  1997). 

The  FHVV.'K  believes  household  goods 
carriers  provide  almost  every  individual 
shipper  with  an  estimate  of  charges 
pnor  to  loading  The  FHWA  is 
proposing  to  require  motor  carriers  to 
provide  an  estimate  to  every  individual 
shipper  The  ICC's  unpublished  1995 
HHG  Performance  Report  Study  found 
motor  carriers  wrote  binding  estimates 
for  about  55  8  percent  of  the  384.003 
coUed-on-deiivery  shipments 
transported.  The  FHWA  will  use  60 
percent  for  the  percentage  of  estimates 
nioior  carriers  will  write  as  binding 
estimates  (an  exact  estimate  of  the 
barges  to  be  paid)  and  40  percent 
written  as  non-binding  estimates  (an 
approximate  cost  of  the  transportation 
charges).  The  FHWA  believes  each 
shipper  obtains  an  average  of  three 
estimates  before  deciding  upon  a  motor 
earner  to  transport  its  household  goods. 

For  binding  estimates,  the  motor 
carrier  calculates  what  the  total  bill 
would  be  based  upon  a  detailed  analysis 
of  the  senices  to  be  provided.  If  the 
individual  shipper  has  additional 
services  or  items  to  be  performed  at  the 
time  of  loading  the  shipment,  the  motor 
earner  may  either  reaffirm  the  binding 
estimate,  reiect  the  binding  estimate. 
recalculate  a  new  binding  estimate,  or 
calculate  a  non-binding  estimate.  If  the 
motor  earner  does  nothing  this  NTRM 
would  require  the  earner  !o  honor  'he 
binding  estimate 

The  FHW,^  estimates  e  motor  (.tamer's 
binding  estimate  takes  ar,  average  of  2 
hours  to  complete  This  involves  the 
following  ten  items 

1.  Traveling  to  the  shipment  location. 

2  Estimating  the  items  to  be 
transported  and  their  weight. 

3  Estimating  accessonal/incidental 
charges. 
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4.  Reviewing  and  obtaining 
information  from  tariffs,  guides, 
schedules,  etc. 

5.  Calculating  the  estimate. 

6.  Recording  the  estimate. 

7.  Copying  ine  estimate. 

8.  Attaching  the  copy  to  the  order  for 
service/bill  of  lading. 

9.  Providing  the  estimate  to  the 
prospective  individual  shipper. 

10.  Return  travel  to  the  motor  carrier's 
terminal. 

Calculation  of  2  hours  multiplied  by 
1.080,000  binding  estimates  (600,000 
times  60  percent  times  an  average  of  3 
estimates  per  order  for  service)  results 
in  2,160,000  hours 

The  FHWA  assumes  50  percent  of 
non-binding  estimates  are  completed 
exclusively  by  telephone  and  50  percent 
are  rompleted  through  a  personal  visit 
to  th«  individual  shipper's  residence. 
The  FHW.A  estimates  a  motor  carrier's 
non-binding  estimate  takes  an  average  of 
30  minutes  to  complete  by  telephone. 
This  involves  the  following  eight  items: 

1.  Asking  the  individual  on  the 
telephone  certain  questions  (such  as 
number  of  rooms,  any  extra  heavy  items, 
automobiles,  etc.). 

2.  Estimating  the  weight  to  be 
transported. 

3.  Estimating  aoCMSOrial/incidental 
charaas. 

4.  Raviewing  and  obtaining 
information  from  tariffs,  guides, 
schedules,  etc. 

5.  Calculating  an  estimate. 

6.  Recording  the  estimate. 

7.  Copying  tne  estimate  and  attaching 
the  copy  to  the  order  for  service/bill  of 
lading. 

8.  Providing  the  estimate  to  the 
prospective  individual  shipper  over  the 
telephone. 

Calculation  of  30  minutes  multiplied 
by  360,000  non-binding  estimates 
(600,000  times  40  perc.ent  (non-binding 
estimate)  times  50  penent  (estimate  by 
telephone)  times  .1  estimates  per  order 
for  service  (average))  results  in  180.000 
hours. 

Providing  a  non-binding  estimate  by  a 
personal  visit  involves  essentially  the 
same  elements  as  a  binding  estimate  and 
would  consume  the  same  amount  of 
time, 

Calculation  of  2  hours  multiplied  by 
360.000  non-binding  estimates  (600.000 
times  40  percent  (non-binding  estimate) 
times  50  percent  (estimate  by  personal 
visit)  times  3  estimates  per  order  for 
service  (average))  results  in  720.000 
hours. 

Thus,  the  FHWA  calculates  the  total 
burden  hours  as  2.160.000  for  binding 
estimates.  180.000  for  non-binding 
telephone  estimates,  and  720,000  for 
non-binding  personal  visit  estimates  for 


a  grand  total  of  3.060.000  burden  hours 
for  estimates. 

The  FHWA  estimates  the  financial 
burden  in  providing  estimates  would  be 
creating  a  record  ot  the  estimate, 
copying  the  estimate,  attaching  it  to  the 
bill  of  lading,  and  filing  and  storing  the 
estimate  with  the  bill  of  lading  As 
discussed  above,  the  FHWA  estimates 
600,000  orders  for  service  are  executed 
each  year  and  the  FHWA  assumes  each 
shipper  obtains  an  average  of  3 
estimates  prior  to  deciding  upon  a 
motor  carrier.  This  means  1,800.000 
estimates  would  he  made  each  year,  and 
1,800,000  copies  made,  filed  and  stored 
The  FHWA  assumes  the  records  would 
be  active  rather  than  inactive. 

Thus,  the  FHWA  calculates  the 
organizational  unit  cost  analysis  to 
provide  estimates  of  charges  with  the 
following  four  acts:  1.800.000  times 
$1,145  for  creating  one  record  equals 
$2,061,000.  1.800.000  times  $1,076  for 
duplicating  one  record  equals 
$1,936,800.  1,800,000  times  $0.1 18  for 
filing  one  record  equals  $212,400. 
1,800,000  times  $0.0228  for  storing  one 
record  equals  $41,040.  The  total  of  the 
four  results  is  $4,251,240. 

Order  For  Service 

An  order  for  service  must  contain  the 
following  eleven  information  items: 

1  The  carrier's  name  and  address  and 
the  FHWA  US.  DOT  number  assigned 
to  the  carrier  who  is  responsible  for 
performing  the  service 

2.  The  individual  shipper's  name, 
address  and,  if  available,  telephone 
number. 

3.  The  name,  address  and  telephone 
number  of  the  delivering  carrier's  office 
or  agent  located  at  or  nearest  to  the 
destination  of  the  shipment. 

4.  A  telephone  number  where  the 
individual  shipper/consignee  may 
contact  the  carrier  or  his  designated 
agent. 

5  Dates  and  times.  One  of  the 
following  three  dates  and  times 

(a)  The  agreed  pickup  date  and  agreed 
delivery  date  of  tne  move 

(b)  The  agreed  period  or  periods  of 
time  of  the  entire  move. 

(c)  If  the  shipment  is  to  be  transported 
on  a  guaranteed  service  basis,  the 
guaranteed  dates  or  periods  of  time  for 
pickup,  transportation,  and  delivery. 
Any  penalty  or  per  diem  requirements 
of  the  agreement  must  be  entered  under 
this  item. 

6.  A  complete  description  of  any 
special  or  accessorial  services  ordered 
and  minimum  weight  or  volume  charges 
applicable  to  the  shipment. 

7.  Any  identification  or  registration 
number  assigned  to  the  shipment. 


8.  For  non-binding  estimated  charges, 
the  amount  of  the  charges,  the  method 
of  payment  of  total  charges,  and.  the 
maximum  amount  required  to  be  paid  at 
time  of  delivery  to  obtain  possession  of 
the  shipment. 

9.  For  binding  estimated  charges,  the 
amount  of  charges  required  to  be  paid 
based  upon  a  binding  estimate  and  the 
terms  of  payment  under  this  estimate. 

10.  Whether  the  individual  shipper 
requests  notification  of  the  charges  prior 
to  delivery  and  the  telephone  number  or 
address  where  such  communications 
will  be  received. 

1 1   Signature  of  the  individual 
shipper,  who  is  ordering  the  service, 
and  signature  of  the  carrier  or  his  agent. 

A  copy  of  the  order  for  service  must 
be  dated  and  furnished  to  the  individual 
shipper  at  the  time  it  is  executed.  The 
proposed  retention  period  of  one  year 
would  remain  the  same  as  the  current 
period.  See  49  CFR  379.13,  Appendix  A, 
item  J.l.fb). 

The  FHWA  estimates  an  order  for 
service  takes  30  minutes  to  complete. 
Multiplying  this  by  600,000  orders  for 
service  results  in  300.000  burden  hours. 

The  FHWA  estimates  the  financial 
burden  in  providing  orders  for  service 
would  be  in  creating  the  order  of  service 
record,  copying  the  order,  attaching  it  to 
the  bill  of)ading.  and  filing  and  storing 
the  order  with  the  bill  of  lading.  As 
discussed  above,  the  FHWA  estimates 
600.000  estimates  for  orders  for  service 
are  executed  each  year.  This  means 
600.000  orders  would  be  made  each 
year,  and  600.000  copies  made,  filed 
and  stored.  The  FHWA  assumes  the 
records  would  be  active  rather  than 
inactive. 

Thus,  the  FHWA  calculates  the 
organizational  unit  cost  analysis  to 
provide  orders  for  service  using  the 
following  four  calculations  600.000 
times  $1,145  for  creating  one  record 
equals  $687,000  600,000  times  $1,076 
fbr  duplicating  one  record  equals 
$645,600.  600,000  times  $0.1 18  for 
filing  one  record  equals  $70,800. 
600,000  times  $0.0228  for  storing  one 
record  equals  $13,680.  The  total  of  the 
four  results  is  $1,417,080. 

Selling  Insurance  Policies 

The  regulations  do  not  require  motor 
carriers  to  sell  insurance  to  individual 
shippers.  If  a  motor  carrier  does  sell 
insurance,  however,  the  insurance 
policy  must  be  in  plain  English  and 
clearly  specify  the  nature  and  extent  of 
coverage.  The  proposed  retention  period 
(until  expiration  of  coverage  plus  one 
year)  would  remain  the  same  as  the 
current  period.  See  49  CFR  379.13. 
Appendix  A.  item  F.l.(c). 
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The  FHWA  estimates  motor  carriers 
sell  excess  liability  insurance  policies 
on  100.000  shipments  of  the  600,000 
shipments  each  year  The  FHWA  also 
estimates  each  policy  takes  1  hour  to 
process  and  copy  This  would  result  in 
100.000  hours  of  burden  for  selling 
insurance  policies  to  individual 
shippers 

The  FHW.^  estimates  the  financial 
burden  in  selling  insurance  policies 
would  be  creating  the  insurance  policy 
record,  copying  the  policy,  providing 
one  copy  to  the  individual  shipper,  and 
filing  and  storing  the  policy.  As 
discussed  above,  the  FHWA  estimates 
100.000  insurance  policies  would  be 
executed  each  year.  This  means  100,000 
policies  would  be  made  each  year,  and 
100.000  copies  would  be  made,  filed, 
and  stored  The  FHWA  assumes  the 
records  would  be  active  rather  than 
inactive 

Thus,  the  FHWA  calculates  the 
organizational  unit  cost  analysis  to 
provide  insurance  policies  using  the 
following  four  calculations.  100,000 
times  $1  145  for  creating  one  record 
equals  $114,500   100,000  times  $1  076 
for  duplicating  one  record  equals 
$107,600    100,000  times  $0)18  for 
filing  one  record  equals  $11,800. 
100.000  times  $0  0228  for  storing  one 
record  equals  $2,280  The  total  of  the 
four  results  is  $236,180. 

Bills  of  Lading 

A  bill  of  lading  must  include  the 
following  twelve  information  items: 

1  The  (.arner's  name  and  address,  or 
the  name  and  address  of  the  motor 
carrier  issuing  the  bill  of  lading. 

2  The  names  and  addreSvSes  of  an\ 
other  motor  corners,  when  known,  who 
will  panuipate,  through  interline,  in  the 
transportation  of  the  shipment 

3  The  name,  address,  and  telephone 
number  of  the  office  of  the  motor  carrier 
to  contact  in  relation  to  the 
transportation  of  shipments. 

4  When  the  transportation  is  to  be 
performed  on  a  collect-on-delivery 
basis,  the  name,  the  address  and.  if 
furnished,  the  telephone  number  of  a 
person  to  whom  notification  is  provided 
for  in  proposed  §  375,605  must  be  given 

5  For  non-guaranteed  service,  the 
agreed  date  or  period  of  time  for  pickup 
of  the  shipment  and  the  agreed  date  or 
period  of  time  for  the  delivery  of  the 
shipment  The  agreed  dates  or  periods 
of  time  for  pickup  and  delivery  entered 
upon  the  bill  of  lading  must  conform  to 
the  agreed  dates  or  periods  of  time  for 
pickup  and  delivery  entered  upon  the 
order  for  service  or  a  proper  amendment 
to  the  order  for  service 

6  For  guaranteed  ser\ice  sub)ect  to 
tariff  provisions,  the  dates  for  pickup 


and  delivery  and  any  penalty  or  per 
diem  entitlements  due  the  individual 
shipper  under  the  agreement 

7  The  actual  date  of  pickup. 

8  The  company  or  carrier 
identification  number  of  the  vehicleisj 
on  which  the  motor  carrier  loads  the 
shipment. 

9  The  terms  and  conditions  for 
payment  of  the  total  charges  including 
notice  of  any  minimum  charges 

10  When  the  transportation  is  to  be 
performed  on  a  collec1-on-deliver\  basis 
and  if  a  pre-move  estimate  of  the 
charges  is  provided  to  the  individual 
shipper,  the  maximum  amount  required 
to  be  paid  at  the  time  of  delivery  to 
obtain  delivery  of  the  shipment 

11  The  required  released  rates 
valuation  statement  (see  RELEASED 
RATES  OF  MOTOR  COMMON 
CARRIERS  OF  HHG.  9  ICC  2d  523 
(1993))  (as  amended),  and  the  charges 
if  any.  for  optional  valuation  coverage 

12.  Evidence  of  any  insurance 
coverage  sold  to  or  procured  for  the 
individual  shipper  from  an  independent 
insurer,  including  the  amount  of  the 
premium  for  such  insurance 

A  copy  of  the  bill  of  lading  must 
accompany  a  shipment  at  all  times 
When  the  shipment  is  loaded  upon  a 
vehicle  for  transportation,  the  bill  of 
lading  must  be  in  the  possession  of  the 
driver  responsible  for  the  shipment.  The 
proposed  retention  period  would 
remain  the  same  as  the  current  period 
See  49  CFR  379  13.  Appendix  A  item 
II. 

The  FHWA  estimates  a  bill  of  lading 
takes  30  minutes  to  complete 
Multiplying  this  by  the  estimated 
600,000  bills  of  lading  executed  each 
vear  results  in  300,000  burden  hours. 

The  FHWA  estimates  the  financial 
burden  in  providing  bills  of  lading 
would  be  creating  the  bill  of  lading 
record,  copying  through  the  use  of 
carbon  or  carbonless  paper,  attaching  a 
copy  to  the  estimate  and  order  for 
senice,  providing  a  copy  to  accompam 
the  load,  and  filing  and  storing  the  tnii 
of  lading  with  the  estimate  of  charges 
and  order  for  service.  As  discussed 
above,  the  FHWA  estimates  600,000 
orders  for  service  are  executed  each 
year  This  means  600,000  bills  of  lading 
would  be  made  each  year  The  FHWA 
estimates  at  least  three  copies  for  each 
bill  of  lading  would  be  made  (1.800.000 
copies),  and  1,800,000  copies  filed  and 
stored.  The  FHWA  assumes  the  records 
would  be  active  rather  than  inactive 

Thus,  the  FHWA  calculates  the 
organizational  unit  cost  analysis  to  write 
bills  of  lading  using  the  following  four 
calculations:  600.000  times  $1  145  for 
creating  one  record  equals  $687,000 
1 .800,000  times  $1,076  for  duplicating 


one  record  equals  $1,936,800  1,800.000 
times  $0  118  for  fiUng  one  record  equals 
$212,400   1.800  000  times  $0.0228  for 
storing  one  re<:ord  equals  $41,040.  The- 
total  of  the  four  results  is  $2,877,240. 

Weight  Tickets 

Even  weight  ticket  must  be  signed  by 
the  person  performing  the  weighing  and 
must  contain  the  following  six 
information  items: 

1,  The  complete  name  and  location  of 
the  scale 

2  The  date  of  each  weighing. 

3  Identification  of  the  weight  entries 
as  being  the  tart,  gross,  or  net  weights. 

4  The  company  or  earner 
identification  of  the  vehicle. 

5  The  last  name  of  the  individual 
shipper  as  it  appears  on  the  Bill  of 
Lading 

6  The  earner  s  shipment  registration 
or  Bill  of  Lading  number 

When  both  weighings  art-  performed 
on  the  same  scale,  one  weight  ticket 
may  he  used  to  record  t>oth  weighings. 
-Ml  freight  bills  presented  to  collect  any 
shipment  charges  dependent  on  the 
weight  transponed  must  be 
at  companied  by  true  copies  of  all 
weight  tickets  obtained  in  the 
determination  of  the  shipment  weight. 
The  proposed  retention  period  would 
remain  the  same  as  the  current  period. 
See  49  CFR  379.13,  Appendix  A.  item 
J. 5  for  the  current  retention  period. 

The  FHWA  estimates  weighing  freight 
takes  5  minutes  to  complete  The  FHWA 
estimates  5  percent  of  shipments  move 
under  a  binding  estimate  and  an 
additional  5  percent  move  under  an 
estimate  based  upon  volume.  These  two 
types  of  estimates  do  not  require 
weighing—  therefore,  the  FHWA  will 
exclude  60.000  shipments  from  our 
calculations.  The  FHWA  calculates 
540.000  shipments  times  two  weighings 
per  shipment  equals  1,080,000 
weighings.  This  multiplied  by  5  minutes 
per  weighing  results  in  90.000  burden 
hours. 

The  FHW,^  estimates  the  financial 
burden  in  providing  a  weighing  would 
be  in  creating  the  vt eight  record, 
copying  would  generally  be  done 
through  the  use  of  (  arbon  or  cart)onless 
paper  attac^an>^  a  copy  to  the  bill  of 
lading  and  orde,'^  for  service,  and  filing 
and  stonng  the  weight  ticket  with  the 
bill  of  lading  and  order  for  service. 

The  FHW.^  estimates  one  copy  for 
each  weight  ticket  would  be  made 
i  1 ,080.000  copiesl  and  2,160,000  copies 
filed  and  stored  The  FHWA  assumes 
the  records  would  he  active  rather  than 
inactive 

Thus,  the  FTfWA  calculates  the 
orga.iizational  unit  cost  analysis  to 
record  weight  tickets  using  the 
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toiiovMng  lour  calculations:  1,080.000 
times  $1,145  for  creating  one  record 
equals  $1,236,600.  1,080,000  times 
$1,076  for  duplicating  one  record  equals 
$1,162,080.  2,160.000  times  $0,118  for 
filing  one  record  equals  $254,880. 
2.160,000  limes  $0.0228  for  storing  one 
record  equals  $49,248.  The  total  is 
$2,702,808. 

Notifications  of  Reasonable  Dispatch 
Service  Delays 

At  the  time  of  notification  of  delay,  a 
carrier  must  advise  the  individual 
shipper  of  the  alternative  dates  or 
periods  of  time  the  carrier  may  be  able 
to  pickup  and/or  deliver  the  shipment. 
The  needs  of  the  individual  shipper 
must  always  be  considered  in  this 
advisement.  Additional  requirements 
include  the  following  six  information 
items: 

1.  If  the  notification  of  delay  occurs 
prior  to  the  pickup  of  the  shipment,  the 
carrier  must  amend  the  order  for 
service. 

2.  If  the  notification  of  delay  occurs 
subsequent  to  the  pickup  of  the 
shipment,  the  carrier  must  notify  the 
individual  shipper  of  the  delay. 

3.  The  carrier  must  prepare  a  written 
record  of  the  date,  time  and  manner  of 
notification. 

4.  The  carrier  must  prepare  a  written 
record  of  the  amended  date  or  period  of 
time  for  delivery 

5.  These  records  must  be  retained  by 
the  carrier  as  part  of  its  file  on  the 
shipment.  The  retention  period  would 
be  one  year  from  the  date  of  notification 

6.  A  true  copy  of  the  written  delay 
notification  noting  the  date,  time  and 
manner  of  nolification.  along  with  a 
record  of  the  amended  date  or  period  of 
time  for  delivery  must  be  furnished  to 
the  individual  shipper  by  first  claM  mail 
or  in  person. 

The  proposed  retention  period  of  one 
year  would  remain  the  same  as  the 
current  period.  See  49  CFR  379  13. 
Appendix  A  item  I.4.(bl. 

The  FHWA  estimates  20  percent  of 
the  600,000  shipments  transported  each 
year  experience  some  sort  of  delay 
requiring  notification.  This  would  result 
in  120.000  notifications.  The  FHWA 
believes  99.9  percent  of  these 
notifications  occur  by  telephone  and 
take  an  average  of  5  minutes  to 
complete  The  FHWA  believes  telegram 
and  in  person  notification  is  used  rarely. 
The  FHWA  also  believes  99.9  percent  of 
the  written  records  provided  to  the 
individual  shipper  are  delivered  by  firat 
class  mail  and  tiot  in  person. 

Multiplying  120,000  notificationa  by 
an  average  of  5  minutes  results  in 
10,000  burden  hours. 


The  FHWA  estimates  the  financial 
burden  in  providing  a  notification  of 
delay  would  be  in  disclosing 
information  in  a  5  minute  telephone 
call,  creating  a  record  of  the  notification, 
copying  the  record  through  the  use  of 
carbon  or  carbonless  paper,  mailing  a 
copy  to  the  individual  shipper,  and 
filing  and  storing  the  written  notice 
with  the  bill  of  lading  and  order  for 
service  documents. 

The  FHWA  estimates  one  copy  for 
each  notice  would  be  made  (120,000 
copies),  and  120,000  copies  must  be 
filed  and  stored.  The  FHWA  assumes 
the  records  would  be  active  rather  than 
inactive. 

Thus,  the  FHWA  calculates  the 
organizational  unit  cost  analysis  to 
notify  individual  shipp)ers  about 
reasonable  dispatch  delays  using  the 
following  six  calculations: 
120,000  times  $0.31  per  minute 

(A.T.&T.  long  distance  telephone  rate 

for  a  call  from  New  York,  NY,  to  Los 

Angeles,  CA)  times  5  minutes  equals 

$186,000. 
120,000  times  $1,145  for  creating  one 

record  equals  $137,400 
120,000  times  $1,076  for  duplicating 

one  record  equals  $129,120. 
120,000  times  $0.32  for  mailing  by  U.S 

Postal  Service  first  class  service  to  the 

individual  shipper  equals  $38,400. 
120,000  times  $0  118  for  filing  one 

record  equals  $14,160. 
120,000  times  $0.0228  for  storing  one 

record  equals  $2,736.  The  total  is 

$507,816. 

Complaint  and  Inquiry  Handling 
The  regulations  require  carriers 
establish  and  maintain  a  procedure  for 
responding  to  inquiries  and  complaints 
from  individual  shippers.  The 
procedure  must  be  specified  in  a 
concise,  easy  to  read  summary  of  the 
program  and  include  a  communications 
system  allowmg  individual  shippers  to 
communicate  with  the  carrier's 
principal  place  of  business  by 
telephone  The  carrier  must  make  a 
written  record  of  all  inquines  and 
complaints  received  from  an  individual 
shipper  by  any  means  of 
communication  The  proposed  retention 
period  of  one  year  after  settlement 
would  remain  the  same  as  the  current 
penod  See  49  CFR  379.13,  Appendix  A, 
item  F.2.(a). 

The  FHWA  estimates  all  600.000 
shipments  transported  each  year  have 
some  sort  of  inquiry  made  about  them 
by  an  individual  shipfwr  The  F'HWA 
believes  at  least  two  are  made  by  each 
shipper  This  would  result  in  1.200,000 
records  of  complaints  and  inquiries.  The 
FHWA  estimates  each  carrier  would  use 
an  average  of  30  minutes  to  establish. 


document,  and  distribute  its  complaint 
and  inquiry  handling  system  in  a 
concise,  easv  to  read  sunimarv. 

The  y}{\\.\  riuiltiplies  1.200.000 
records  ri'v  an  :;vcr,\^f  of  5  nunutes  and 
600. !)()(!  rtM  ords  nl  siinimaries 
dis!r;ti  .'(Mi  hs  an  average  of  30  minutes. 
This  results  in  310.000  hours  annual 
burden 

The  FHW.A  estimates  the  financial 
burden  m  conducting  complaint  and 
inquiry'  pro<:edures  would  include  the 
following  twelve  information  items: 

1   Estanlishin^  the  tiomplaint  and 
inquirv  system 

2.  Creating  a  concise,  ea^y  to  read 
summary  record  of  the  system. 

3.  Copying  the  summar\^  record 
600.000  times. 

4.  Filing  the  summary  rec  ord  until 
needed 

5.  Stonng  the  summary  re<:ord  until 

needed. 

6.  Distributing  the  summary  rei  ord 
with  other  sales  brochures  as  needed 
(including  "Your  Rights  and 
Responsibilities  When  You  Move"  and 
the  arbitratjnn  procedure) 

7.  Disclosing  information  about 
complaints  and  inquiries  in  a  5  minute 
telephone  call. 

8.  Creating  a  record  of  the 
notification. 

9.  Copying  the  record  through  the  use 
of  carbon  or  carbonless  paper. 

10.  Mailing  a  copy  to  the  individual 
shipper  (by  regular  mail). 

11.  Filing  the  written  notice. 

12.  Storing  the  written  notice  with  the 
bill  of  lading  and  order  for  service 
documents. 

The  FHWA  estimates  one  copy  for 
each  complaint  or  inquiry  notice  would 
be  made  (120,000  copies),  and  120,000 
copies  filed  and  stored.  The  FHWA 
assumes  the  records  would  be  active 
rather  than  inactive. 

Thus,  the  FHWA  calculates  the 
organizational  unit  cost  analysis  to 
notify  individual  shippers  about 
complaint  and  inquiry  handling  using 
the  following  twelve  calculations: 
2,000  concise,  easy  to  read  summary 

records  of  the  system  times  $1  145  for 

creating  one  record  equals  $2,000. 
600,000  times  $1  076  for  duplicating  the 

summary  record  equals  $645,600 
600,000  times  $0.32  tor  mailing  by 

regular  service  US  Mail  to  agents  and 

salespeople  for  distribution  equals 

$192,000 
600.000  times  $0,118  for  filing  the 

summary  record  until  needed  equals 

$70,800 
600,000  times  $0.0228  for  storing  the 

summarv  record  until  needed  equals 

$13,680. 
600.000  limes  $0  118  for  distributing  the 

summary  record  with  other  sales 

brochures  equals  $70,800 
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120,000  limes  $0.31  per  minute 
(A  T  &T  long  distance  telephone  rate 
for  a  call  from  New  York,  NY  to  Los 
Angeles.  CA)  times  5  minutes  equals 
$186,000 

120,000  times  $1  145  for  creating  one 
record  equals  $137,400. 

120,000  times  $1,076  for  duplicating 
one  record  equals  $129,120 

120,000  times  $0.32  for  mailing  by  U.S. 
Postal  Service  first  class  service  to  the 
individual  shipper  equals  $38,400. 

120,000  times  $0,118  for  filing  one 
record  equals  $14,160 

120,000  times  $0.0228  for  storing  one 
record  equals  $2,736.  The  total  is 
$1,502,696 

Use  of  Charge  Card  Plans 

The  regulations  allow  for  the  use  of 
charge  card  plans,  but  do  not  require 
information  collection  requirements  as  a 
part  of  the  regulation. 

Agreements  With  Agents 

The  regulations  require  motor  carriers 
have  written  agreements  with  their 
pnme  agents  The  AMSA's  information 
shows  1,151  motor  carriers  do  not 
affiliate  with  any  van  hne,  while  1,167 
earners  are  affiliated  with  one  of  17  van 
lines.  These  1,167  carriers  are  probably 
pnme  agents  The  pnme  agents  must 
have  written  agreements  with  their 
motor  carrier  principal 

The  FHWA  estimates  all  1.167 
carriers  have  one  written  agreement 
with  another  motor  earner  This  would 
result  in  1,167  records  of  wTitten 
agreements  The  FHWA  multiplies 
1.167  records  by  an  average  of  30 
minutes  This  results  in  584  annual 
burden  hours 

The  FHWA  estimates  the  financial 
burden  in  executing  a  written  agreement 
with  prime  agents  would  be  in 
discussing  the  information  with  a 
potential  agent,  creating  a  record  of  the 
agreement,  and  filing  and  storing  of  the 
written  agreement  The  FHWA  assumes 
the  records  would  be  active  rather  than 
inactive 

Thus,  the  FHWA  calculates  the 
organizational  unit  cost  analysis  to 
execute  written  agreements  with  prime 
agents  usirT]^  the  following  three 
calculations 
1 .167  times  $1  145  for  creating  one 

record  equals  $1,337 
1.167  times  $0  118  for  filing  one  record 

equals  5138 
1  167  times  $0  0228  for  storing  one 

record  equals  $27. 
The  total  is  $1,502 

Notification  of  Storage  in-Transit 
Liability  Assignments 

Motor  carriers  who  are  holding  goods 
for  storage-in-transit  and  this  penod  of 


storage  is  about  to  expire  must  notify 
the  individual  shipper  in  writing  about 
the  following  four  information  items 

1  The  date  of  conversion  to 
permanent  storage 

2  The  existence  of  a  nine-month 
period  subsequent  to  the  date  of 
conversion  to  permanent  storage  when 
the  individual  shipper  may  file  claims 
against  the  earner  for  loss  or  damage 
occurring  to  the  goods  in  transit  or 
during  tiie  storage-m-transit  penod. 

3.  The  fact  the  carrier  s  liability  will 
end. 

4  The  fact  the  individual  shipper  s 
property  will  be  subject  to  the  rules, 
regulations,  and  charges  of  the 
warehouseman 

The  motor  carrier  must  make  this 
notification  at  least  10  days  prior  to  the 
expiration  date  of  one  of  the  following 
two  conditions 

(1)  The  specified  period  of  time  when 
the  goods  are  to  be  held  in  storage 

(2)  The  maximum  penod  of  time 
provided  in  its  tariff  for  storage-in- 
transit. 

The  motor  carrier  must  notify  the 
individual  shipper  by  certified  mail. 
return  receipt  requested   If  the  mote 
carrier  is  holding  household  goods  in 
storage-in-transit  for  a  penod  of  time 
less  than  10  days,  within  one  day  pnor 
to  the  expiration  date  of  the  specified 
time  when  the  goods  are  to  be  held  in 
such  storage,  the  carrier  must  give 
notification  to  the  individual  shipper. 

The  carrier  must  maintain  a  record  of 
notifications  as  part  of  the  records  of  the 
shipment 

The  FHWA  assumes  10  percent  ol  the 
600,000  shipments  result  in  storage-m- 
transit  situations  where  the  time  penoc 
expires  This  would  result  in  80,000 
records  of  notifications 

The  FHWA  multiplies  60.000  records 
by  an  estimated  average  of  30  minutes 
This  results  I'n  30,000  annual  burden 
hours 

The  FHWA  estimates  the  financial 
burden  in  notifying  an  individual 
shipper  about  the  storage-in-transit 
expiration  date  and  conditions  would  be 
creating  a  record,  copying  the  record, 
mailing  the  original  by  certified  (return 
receipt  requested)  service,  filing  the 
record,  and  storing  the  active  record 

The  FHW,\  estimates  the  ongmal 
agreement  would  be  made  and  mailed  to 
the  individual  shipper.  The  carrier 
would  file  and  store  the  copy.  The 
FHWA  assumes  the  records  would  be 
active  rather  than  inactive. 

Thus,  the  FHWA  calculates  the 
organizational  unit  cost  analysis  to 
notify'  shippers  regarding  the  expiration 
of  storage-in-transit  using  the  following 
four  calculations: 


60.000  times  $1  145  for  creating  one 

record  equals  $68,700, 
60.000  times  $2  52  tor  postage  (certified, 

return  .receipt  requested  U.S.  Postal 

Service)  for  one  record  equals 

$151,200 
60  000  times  $0  118  for  filing  one  record 

equals  $7,080 
fSO.OOO  times  $0  0228  for  storing  one 

record  equals  $1,368. 
The  total  is  $228,348 

Arbitration  Results  Report 

Every  motor  earner  must  have  an 
arbitration  program  by  statute  Each 
motor  f:amer  must  include  in  its  annual 
arbitration  report  the  following  nine 
information  items 

1  The  total  number  of  shipments 
transported. 

2  The  total  number  of  claims  in 
excess  of  $1000 

3  The  total  number  of  claims  of 
$1000  or  less 

4.  The  number  of  requests  for 
arbitration  on  claims  of  $1000  or  less 

5.  The  results  of  those  arbitrations 
(claim  amounts  and  disposition). 

6  The  numtser  of  requests  for 
arbitration  on  claims  in  excess  of  $1000. 

7.  The  number  of  requests  for 
arbitration  on  claims  in  excess  of  $1000 
accepted  by  the  carrier 

8  The  results  of  the  arbitrations  the 
earner  accepted  and  reported  under 
Item  7  of  this  list,  providing  the  claim 
amount  and  disposition. 

9.  An  oath,  completed  by  the  carrier 
and  signed  bv  a  comp)any  officer. 

The  FHWA  requires  all  600,000 
orders  for  service  include  a  concise, 
easy  to  read  summary  of  the  arbitration 
procedures  This  would  result  in 
600.000  records  being  distributed.  In 
addition  the  FHWA  would  require  all 
motor  earners  file  annually  a  prepared 
su.m.Tiary  of  the  previous  year's  results 
of  their  arbitration  programs. 

The  P"HV\  A  estimates  each  carrier 
would  use  an  average  of  2  hours  to 
establish,  document,  and  distribute  its 
arbitration  program  in  a  concise,  easy  to 
read  summary. 

The  FHWA  multiplies  2,000  motor 
earners  by  an  average  of  2  hours  to 
establish,  document,  copy,  and 
distribute  600,000  records  of 
summanes.  This  results  in  4,000  annual 
burden  hours 

The  FHWA  estimates  the  financial 
burden  in  establishing  ar:  arbitration 
program  and  filing  the  results  of  the 
program  annually  would  include  the 
following  nineteen  i n formation  items: 

1  Establishing  the  arbitration 
program. 

2  Creating  a  concise,  easy  to  read 
summary  record  of  the  program 

3.  Copying  the  summary  record 
600,000  times. 
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4   r  1  liiij^  Mif  Miiiiiiiiiry  record  until 

needed 

5.  Storing  the  summary  record  until 
needed. 

6.  Distributing  the  summary  record 
with  other  sales  brochures  as  needed 
(including  "Your  Rights  and 
Responsibilities  When  You  Move"  and 
the  compliant  and  inquiry  handling 
system). 

7.  Creating  a  record  of  each  arbitration 
result. 

8.  Filing  the  record  of  the  arbitration 

result. 

9.  Storing  the  active  record  of  the 
arbitration  result. 

10.- Requesting  the  active  record*  of 
all  arbitration  results  be  sent  to  the 
annual  record  preparer's  location. 

11.  Reviewing  and  compiUng  the 
records  of  all  arbitration  results. 

12.  Reviewing  the  regulations  for  the 
items  to  be  refKirted. 

13.  Creating  an  annual  record  of  the 
results  of  the  program 

14.  Copying  the  annual  record  for  the 
carrier's  files 

15  Mailing  the  annual  record  to 
Washington.  DC 

16.  Filing  the  copy  of  the  annual 

record. 

17.  Storing  the  copy  of  the  annual 

record. 

IB.  Re-filing  each  record  of  arbitration 
results. 

19.  Storing  each  record  of  arbitration 
results. 

The  FHWA  assumes  10  percent  of 
household  goods  shippers  would  seek 
arbitration  each  year.  This  would  result 
in  60,000  arbitrations  being  made  each 
year.  The  FHWA  assumes  the  records 
would  be  active  rather  than  inactive. 

Thus,  the  FHWA  calculates  the 
organizational  unit  cost  analysis  to 
provide  arbitration  program  summaries 
and  preparation  of  a  filed  arbitration 
report  using  the  following  sixteen 
calculations: 
2.000  concise,  easy  to  read  summary 

records  of  the  system  times  $1,145  for 

creating  one  record  equals  S2.290. 
600.000  times  $1,076  for  duplicating  the 

summary  record  equals  $645,600. 
600.000  times  $0.32  for  mailing  by 

regular  service  U.S.  Mail  to  agents  and 

salespeople  for  distribution  equals 

$192,000 
600.000  times  $0,118  for  filing  the 

summary  record  until  needed  equals 

$70,800. 
600.000  times  $0.0228  for  storing  the 

summary  record  until  needed  equals 

$13,680. 
600.000  limes  $0,118  for  distributing  the 

summary  record  with  other  sales 

brochures  equals  $70,800. 
60.000  times  $1,145  for  creating  one 

record  of  the  arbitration  result  equals 

$68,700. 


60.000  times  $0,118  for  filing  one  record 

equals  $7,080. 
60,000  times  $0.0228  for  storing  one 

record  equals  $1,368. 
60,000  times  $1  789  for  retrieving  active 

records  of  all  arbitration  results  be 

sent  to  the  annual  record  preparer's 

location  equals  $107,340 
2.000  times  $1  145  for  creating  an 

annual  record  of  the  results  of  the 

program  equals  $2,290. 
2.000  times  $1  076  for  copying  the 

annual  record  for  the  carrier's  files 

equals  $2. 152 
2.000  times  $0.32  for  posting  the  annual 

record  to  Washington,  DC  by  U.S. 

Postal  Service  equals  $640. 
2.000  times  $0  118  for  filing  the  copy  of 

the  annual  record  equals  $236. 
2.000  times  $0.0228  for  storing  the  copy 

of  the  annual  record  equals  $46 
60.000  times  $2  095  for  re-filing  each 

record  of  arbitration  results  equals 

$125,700. 
The  total  is  $1,310,722. 

New  Information  Collection  Request 
Summary 

Title:  Transportation  of  Household 
Goods:  Consumer  Protection 
Regulations 

Background:  The  Secretary  of 
Transportation  may  promulgate 
"reasonable  regulations,  including 
regulations  protecting  individual 
shippers'    *    *"  49  US.C.  14104.  The 
FHWA's  regulations  require  motor 
common  carriers  of  household  goods  to 
generate,  maintain,  retain,  disclose,  and 
provide  information  to  the  FHWA  or  for 
the  motor  carriers  to  provide  to  third 
parties  (individual  shippers).  The 
FHWA  would  continue  most  of  these 
regulations.  The  FHWA  would  prof>ose 
no  requirement  for  specific  forms.  The 
FHWA  regulations  would  also  allow 
motor  carriers  to  provide  electronic 
documents.  The  FHWA  estimates 
providing  the  information  electronically 
may  not  be  useful.  It  would,  however. 
allow  such  disclosures  provided  the 
consumer  has  a  system  to  read  the 
electronic  information  readily.  The 
FHWA  believes  the  use  of  such 
electronic  information  is  uncommon 
and  is  not  likely  to  grow  significantly 
based  upon  the  current  proposed 
regulations. 

The  FHWA  believes  these 
requirements  are  necessary  for  motor 
common  carriers  to  properly  protect  the 
rights  and  responsibilities  of  individual 
shippers.  The  FHWA  believes  these 
requirements  are  not  unnecessarily 
duplicative  of  information  otherwise 
reasonably  accessible  to  an  individual 
shipper.  The  FHWA  believes  most 
individual  shippers  would  not  know 
about  the  FHWA  or  its  regulations 


published  in  Title  49.  Code  of  Federal 
Regulations. 

Respondents  ApproxirnatHly  2.000 
motor  carriers  who  provide 
transportation  of  household  goods  in 
interstate  commerce. 

Average  Burden  per  Year:  3.466.602 
total  hours  divided  by  2,000  motor 
earners  equals  1,734  hours  annually. 

Collection  of  Information  Frequency: 
Upon  set-up  of  a  household  goods  motor 
carrier  business  edi  ti  time  an 
individual  ship;>Hr    sf  household  K(X)ds 
contemplates  or.len:,g  s»'r\u  e  frf)m  a 
motor  carrier,  each  time  an  mdividual 
shipper  of  household  goods  makes 
inquiries  or  complaints,  each  time  a 
household  goods  shipment  delav 
occurs,  upon  settlement  uf  (barges  due, 
and  annually  for  a  rvport 

The  FHWA  will  send  a  new  burden 
estimate  for  this  collection  of 
information  requirement  to  the  Office  of 
Management  and  Budget  Th i s 
document  serves  as  the  FH\V.\  s  Bo  day 
notice  under  5  CFR  1320  HldKl) 

The  FHWA  requests  your  comments 
regarding  the  accuracy  of  each  estimate. 
If  you  believe  an  estimate  is  accurate, 
please  tell  us  the  reason  why  you 
believe  it  is  accurate.  If  you  believe  the 
FHWA  has  miscalculated  the  burdens  of 
time  or  financial  burden,  please  tell  us 
the  reason  why  you  believe  it  is 
inaccurate  and  provide  us  with  better 
information  to  accurately  estimate  the 
burdens.  The  FHWA  also  requests  your 
comments  on  the  need  for  the  collection 
of  information  requirements  proposed 
in  this  NPRM,  and  on  ways  the  FHWA 
may  reduce  the  information  collection 
burden  while  protecting  consumpt^ 

National  Fnvironmental  Policy  Act 

rh*'  tg^':ll  >  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
this  action  will  not  have  any  effect  on 
»he  quality  of  the  environment 

Regulation  Identification  Number 

A  regulation  identifu  Htion  nuiiitwr 
(RIN)  is  assigned  to  each  reguiaturv 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Kegulattm 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  375 

Advertising.  Arbitration  Consumpr 
protection.  Freight,  Highways  and 
roads.  Insurance,  Motor  carriers,  Moving 
of  household  goods.  Reporting  and 
recordkeeping  requirements. 
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list  of  Subjects  in  49  CFR  Part  377 

(.r»^(ii!.  Freight  forv^arders.  Highways 
and  roads.  Motor  earners. 

Issued  on    Mav  5    \'rt9H 
Kenneth  R.  Wykie, 

Adr'.inistnitor.  Feder)l  Hi^bwav 
Adrninistrtition 

For  the  reasons  set  out  in  the 
preamble,  the  FHWA  proposes  to  amend 
49  CFR  Chapter  III  as  set  forth  below: 

1.  Part  375  is  revised  to  read  as 
follows: 

PART  375— TRANSPORTATION  OF 
HOUSEHOLD  GOODS  IN  INTERSTATE 
COMMERCE;  CONSUMER 
PROTECTION  REGULATIONS 

Subpart  A — General  Requirements 

375.101     Who  must  follow  these 

regulations' 
3^5  103     Whar  are  the  definmuns  of  terms 

used  in  this  part '' 

Sut>part  B — Before  Ottering  Services  to  My 
Customers 

Liability  ()oasideration.s 

.Sei 

375.201     What  is  my  normal  liability  for  loss 

and  damage  when  i  accept  goods  from  an 

individual  shipper? 
375.203    What  actions  of  an  individual 

ship()er  may  limit  or  reduce  my  normal 

liability'' 

General  Responsibilities 

Sec. 

375.205     May  i  have  agents? 

375.207     What  items  must  be  in  my 

advertisements? 
375.209    How  must  I  handle  complaints  and 

inquiries? 
375.211     Must  I  have  an  arbitration 

program' 
375.213     What  information  must  I  provide  to 

a  prrospective  individual  shippier? 

Collecting  Transportation  Charges 

Sef 

375.215     How  must  I  collect  charges? 

375.217     May  1  collect  charges  upon  . 

delivery  ' 
375.219     .May  1  extend  credit  to  shippers? 
375.221     .Mav  1  use  a  charge  card  plan  for 

payments' 

Subpart  C — Service  Options  Provided 

Sec 

375. JOl     What  service  options  may  1 

provide? 
375.303     If  I  sell  excess  liability  insurance 

coverage,  what  must  1  do? 

Subpart  D — Estimating  Charges 

Sec. 

375.401     Must  I  estimate  charges? 

375.403     How  must  I  provide  a  binding 

estimate? 
375.405    How  must  I  provide  a  non-binding 

estinMte? 


1"5  407     LnOer  what  circumstances  must  I 
relinquish  p>ossession  of  d  coiiect-on- 
deliverv  shipment  transportea  under  s 
non-binding  estimate" 

Subpart  E— Pick  up  ot  Shipments  ot 
Household  Goods 

Before  Loadmg 

Sec. 

375  501     Must  1  write  up  an  oj-der  fo.' 

service' 
3  7S  50  H     Must  I  wnte  up  a  bill  of  lading? 

Wei^hiBg  the  Shipment 

oOC, 

375  505     Must  I  determine  the  weight  of  a 

shipment' 
375  507     What  IS  a  certified  scaie' 
375.509     How  must  I  detprmme  the  weight 

of  a  shipment' 
375.511     May  1  use  an  alternative  method  for 

shipments  weighing  454  Kilograms  or 

less' 
375  513     .Must  i  give  the  indiviouai  sn:pp»^r 

an  opportunity  to  observe  the  weighing' 
375.515     May  an  individual  shipper  waivp 

his/her  right  to  observe  each  weighing" 
375,517     May  an  individual  shipper  dprnand 

re-weighing' 
375  519     Must  !  obtain  weigh!  nritets' 
375,521     What  must !  do  if  an  individual 

shipper  wants  to  know  the  actual  weight 

or  charges  for  a  shipment  before  I  tender 

delivery' 

Subpart  F— Transportation  ot  Shipments 

Sec 

375,601     Must  1  transport  the  shipment  in  a 

timely  manner? 
375.603    When  must  1  tender  a  shipment  for 

delivery? 
375.605     How  must  I  notify  an  individual 

shipf)er  of  any  service  delays? 
375.607     What  must  !  do  if  I  am  able  to 

tender  a  shipment  for  final  delivery  more 

than  24  hours  before  a  specified  date  or 

period  of  time' 
375.609     What  must  I  do  for  shippers  who 

store  household  goods  in  transit? 

Subpart  G — Delivery  of  Shipments 

Sec 

375.701     May  I  provide  for  a  release  of 

liability  on  my  delivery  receipt? 
375.703     What  is  the  maximum  coUect-on- 

delivery  amount  1  may  demand  at  the 

time  of  delivery' 
375.705     If  a  shipment  is  transported  on 

more  than  one  vehicle,  what  chaises  may 

1  collect  at  delivery? 
375  707     If  a  shipment  is  partially  lost  or 

destroyed,  what  ctiarges  may  1  collect  at 

deliverv' 
375.709     If  a  shipment  is  totally  lost  or 

destroyed,  what  charges  may  I  collect  at 

delivers " 

Subpart  H — Collection  of  Charges 

Sec. 

375.801     What  types  of  charges  apply  to 

subpart  H' 
375.803    How  must  I  present  my  freight  or 

expense  bill' 


375.805     If  1  am  forced  to  relinquish  a 

collect-on-delivery  shipment  before  the 
payment  of  ALL  charges,  how  do  I 
collect  the  balance? 

375  Sir     \\i-:A-  actions  may  I  take  to  collect 
" -" H  :  iihrv*^^  iir*op  rpv  f"*i(jh*  Hill? 

Subpart  I — Fihng  Annual  Arbiiratiori 
Reports 

Sec 

375.901     What  is  an  annual  arbitration 

report? 
375.903    Who  must  file  an  annual 

arbitration  report? 
375.905    Where  and  when  do  I  file  an 

annual  arbitration  report' 
375  907     How  must  I  prepare  and  submit  an 

annual  arbitration  report? 

Subpart  j — Penalties 

5>ec 

375.1001     What  penaties  do  we  impose  for 
violations  of  this  part? 

Appendix  A— Your  Rights  and 
Rasponslbilttiea  wr»en  You  Move 

Authonrv:  5  U.S.C.  553,  49  U.S.Q  13301 

an,-.  :^VW   and  49CFR  1.48 

Subpart  A — Genera)  Requirenients 

§375  101      W^Ki  must  to^low  tnese 
regulations'' 

You.  a  motor  common  earner  engaged 
in  the  transportation  of  household 
goods,  must  follow  the  regulations  in 
this  part  when  offering  your  services  to 
individual  shippers.  You  are  subject  to 
this  part  only  when  you  transport 
household  goods  for  individual  shippers 
by  motor  vehicle  in  interstate 
commerce. 

§  375  103     What  are  \h«  c5efinit<OA5  c'  !e"^s 
used  m  this  pan^ 

(a)  Terms  used  in  this  part: 

Advertisement  means  any 
communication  to  the  public  in 
connection  with  an  offer  or  sale  of  any 
interstate  transportation  service.  This 
includes  written  or  electronic  database 
listings  of  your  name,  address,  and 
telephone  number  in  an  on-line 
database.  This  excludes  advertisements 
over  airwaves,  including  radio  and 
television,  and  listings  of  your  name, 
address,  and  telephone  number  in  a 
telephone  directory  or  similar 
publication. 

Cashier's  check  means  a  check  that 
has  all  four  of  the  following 
characteristics: 

(1)  Drawn  on  a  bank  as  defined  in  12 
CFR  229.2. 

(2)  Signed  by  an  officer  or  employee 
of  the  bank  on  behalf  of  the  bank  as 
drawer 

(3)  A  direct  obligation  of  the  bank. 

(4)  Provided  to  a  customer  of  the  bank 
or  acquired  from  the  bank  for  remittance 
purposes. 

Household  goods,  as  used  in 
connection  with  transportation,  means 
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the  ^)e^■^  '  ts  or  prupt 

to  be  usti. i  dwelling.  Th'   ,  .il 

effects  and  property  must  be  a  part  of 
the  equipment  or  supplies  of  such  a 
dwollinu  or  similar  property. 

Individual  shipper  or  householder 
means  any  person  who  is  the  consignor 
or  consignee  of  a  household  goods 
shipment  and  you  identify  him  or  her  as 
such  in  the  bill  of  lading  contract.  The 
individual  shipper  owns  the  goods 
being  transported. 

Mav  means  an  option.  You  may  do 
something,  hut  it  is  not  a  requirement. 

Must  means  a  legal  obligation.  You 
must  do  something 

Order  for  service  means  a  document 
authorizing  you  to  transport  an 
individual  shipper's  household  goods. 

Reasonable  dispatch  means  the 
performance  of  transportation  on  the 
dates,  or  during  the  period  of  time, 
agreed  upon  by  you  and  the  individual 
shipper  and  shown  on  the  Order  For 
Service/Bill  of  Lading  For  example,  if 
you  deliberately  withhold  any  shipment 
from  delivery  afler  an  individual 
shipper  offers  to  pay  the  binding 
estimate  or  110  percent  of  a  non-binding 
estimate,  you  have  not  transported  the 
goods  with  reasonable  dispatch.  The 
term  "reasonable  dispatch  "  excludes 
transportation  provided  under  your 
tariff  provisions  requiring  guaranteed 
service  dates.  You  will  have  the 
defenses  of  force  majeure,  i  «.,  superior 
or  Irresistible  fon;o.  as  construed  by  the 
courts.  "Fon.e  majeure"  in  this  context, 
means  a  defense  protecting  the  parties 
in  the  f  '   >(  u  part  of  the  contract 

cannot       _         rmed  due  to  causes 
which  are  outside  the  control  of  the 
parties  and  could  not  be  avoided  by 
exercise  of  due  care. 

Should  means  a  recommendation.  We 
recommend  you  do  something,  but  it  is 
not  a  requirement. 

Xransportation  of  household  goods 
means  either  one  of  the  following  two 
provisions: 

(1)  The  householder  (an  individual 
shipper)  arranges  and  pays  for 
transportation  of  household  goods.  This 
may  include  transportation  from  a 
factory  or  store,  when  the  individual 
shipper  purchases  the  household  goods 
with  the  intent  to  use  the  goods  in  his 
or  her  own  dwelling. 

(2)  Another  party  arranges  and  pays 
for  the  transportation  of  household 
goods. 

We.  us.  and  our  means  the  Federal 
Highway  Administration  (FHWA). 

You  and  your  means  a  motor  common 
carrier  engaged  in  the  transportation  of 
household  goods  and  its  household 
goods  auents. 

(b)  where  may  other  terms  used  in 
this  part  be  defined?  You  may  find  other 


terms  usea  in  tms  pari  defined  in  49 
U.S.C.  13102.  The  definitions  in  thaf 
statute  control.  If  terms  are  used  in  this 
part  and  the  terms  are  neither  defined 
here  nor  in  49  U.S.C.  13102.  the  terms 
will  have  the  ordinary  practical 
meaninc  of  lurh  tprm<; 

Subpjrt  B     Before  Ottering  Services 
to  Customers 

Liability  Considerations 

§375.201     What  is  my  nof-na;   laDnty  for 
loaa  and  damage  wti«n  :  .iccep-  gooos  from 
anlndivtdualaMpper^ 

(a)  In  general,  you  are  legally  liable  for 
loss  or  damage  if  it  happens  during 
performance  of  any  one  of  the  following 
three  services  identified  on  your  lawful 
bill  of  lading: 

(1)  Transportation  of  household 
goods. 

(2)  Storage-in-transit  of  household 
goixis.  including  incidental  pickup  or 
delivery  service. 

(3)  Servicing  of  an  appliance  or  other 
article,  if  you  or  your  agent  performs  the 
servicing 

(b)  You  are  liable  for  loss  of,  or 
damage  to.  any  household  goods  to  the 
extent  provided  in  the  current  Surface 
Transportation  Board's  released  rates 
order  (see  RELEASED  RATES  OF 
MOTOR  COMMON  CARRIERS  OF 
HHG,  9I.C.C.  2d  523(1993)). 

(c)  You  may  have  additional  liability 
if  you  sell  excess  liability  insurance. 

§375  203    What  actions  of  an  Individual 
shipper  may  limit  or  reduce  my  normal 
liability? 

(a)  If  an  individual  shipper  includes 
perishable  household  goods  without 
your  knowledge,  you  need  not  assume 
liabilitv  for  these  items. 

(b)  If  an  individual  shipper  agrees  to 
ship  household  goods  released  at  a 
value  greater  t^n  $1.32  per  kilogram 
(60  cents  per  pAind)  per  article,  your 
liability  for  loss  and  damage  may  be 
limited  to  $220  per  kilopwn  ($100  per 
pound)  per  article  if  the  individual 
shipper  fails  to  notify  you  in  writing  of 
articles  valued  at  more  than  $220  per 
kilogram  ($100  per  pound). 

(cTlf  an  individual  shipper  notifies 
you  in  writing  that  an  article  valued  at 
greater  than  $220  per  kilogram  ($100  per 
pound)  will  be  included  in  the 
shipment,  the  shipper  will  be  entitled  to 
full  recovery  up  to  the  declared  value  of 
the  article  or  articles,  not  to  exceed  the 
declarf^d  v,Tliit>  of  the  entire  shipment. 


General  K< 


isihilities 


§  375. 205     May     'wi  ve  age n t s  ' 

(a)  You  may  have  agents  provided  you 
comply  with  paragraphs  (b)  and  (c)  of 
this  section.  A  household  goods  agent  is 


defined  as  either  one  of  the  following 
two  types  of  agents: 

(1)  A  prime  agent  provides  a 
transportation  service  for  you  or  on  your 
behalf,  including  the  selling  of,  or 
arranging  for.  a  transportation  service. 
You  permit  or  require  the  agent  to 
provide  services  under  the  terms  of  an 
agreement  or  arrangement  with  you.  A 
prime  agent  does  not  provide  services 
on  an  emergency  or  temporary  basis.  A 
prime  agent  does  not  include  a 
household  goods  broker  or  freight 
forwarder 

(2)  An  emef;gencv  or  temporary  agent 
provides  origin  or  destination  services 
on  your  behalf,  excluding  the  selling  of, 
or  arranging  for,  a  transportation 
service.  You  permit  or  require  the  agent 
to  provide  such  services  under  the  terms 
of  an  agreement  or  arrangement  with 
you.  The  agent  performs  such  services 
only  on  an  emergency  or  temporary 
basis. 

(b)  If  you  have  agents,  you  must  have 
written  agreements  between  you  and    . 
your  prime  agents.  You  and  your 
retained  prime  agent  must  sign  the 
agreements. 

(c)  Copies  of  all  your  prime  agent 
agreements  must  be  in  your  files  for  a 
period  of  at  least  24  months  following 
the  date  of  termination  of  each 
agreement. 

1 375.207    Wtwt  Items  must  be  In  roy 
advertlaements? 

(a)  You  and  your  agents  must  publish 
and  use  only  truthful,  straightforward, 
and  honest  advertisements. 

(b)  You  must  include,  and  you  must 
require  each  of  your  agents  to  include, 
in  all  advertisements  for  all  services 
(including  any  accessorial  services 
incidental  to  or  part  of  interstate 
transportation),  the  following  two 
elements: 

(1)  Your  name  or  trade  name,  as  it 
appears  on  our  document  assigning  you 
a  U.S.  DOT  number,  or  the  name  or 
trade  name  of  the  motor  carrier  under 
whose  operating  authority  the 
advertised  service  will  originate. 

(2)  U.S.  DOT  number,  assigned  by  us 
authorizing  you  to  operate  as  a  for-hire 
motor  carrier. 

(c)  Your  FHWA-assigned  U.S.  DOT 
number  must  be  displayed  only  in  the 
following  form  in  every  advertisement: 
U.S.  DOT  No.  (assigned  number). 

§  375  209     How  must  1  har>dte  complaints 
and  inquiries? 

(a)  You  must  establish  and  maintain 
a  procedure  for  responding  to 
complaints  and  inquiries  from  your 
individual  shippers. 

(b)  Your  procedure  must  include  all 
four  of  the  following  items: 
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(1)  A  communications  system 
allowing  individual  shippers  to 
communicate  with  your  principal  place 
of  business  bv  telephone 

(2)  A  telephone  number. 

(3)  A  clear  and  (  oncise  statement 
about  who  must  pay  for  complaint  and 
inquiry  telephone  calls. 

(4)  A  written  or  electronic  record 
system  for  recording  all  inquiries  and 
complaints  received  from  an  individual 
shipper  by  any  means  of 
communication. 

(c)  You  must  produce  a  clear  and 
concise  written  description  of  your 
procedure  for  distribution  to  individual 
shippers 

§  375  21 1     Must  I  have  an  arbitration 
program' 

[a]  You  must  have  an  arbitration 
program  for  individual  shippers  "I'ou 
must  establish  and  maintain  an 
arbitration  proijram  with  the  following 
eleven  minimum  elements: 

(1)  You  must  design  vour  arbitration 
program  to  prevent  you  from  having  any 
special  advantage  in  any  case  where  the 
claimant  resides  or  does  business  at  a 
place  distant  from  your  principal  or 
other  place  of  business. 

(2)  Before  the  household  goods  are 
tendered  for  transport,  your  arbitration 
program  must  provide  notice  to  the 
individual  shipper  of  the  availability  of 
neutral  arbitration,  including  all  three  of 
the  following  items: 

(i)  A  summary  of  the  arbitration 
procedure. 

(ii)  Any  applicable  costs. 

(iii)  A  disclosure  of  the  legal  effects  of 
election  to  use  arbitration. 

(3)  Upon  the  individual  shipper's 
request,  you  must  provide  forms  and 
information  necessary  for  initiating  an 
action  to  resolve  a  dispute  under 
arbitration. 

(4)  You  must  require  each  person  you 
authorize  to  arbitrate  to  be  independent 
of  the  parties  to  the  dispute  and  capable 
of  resolving  such  disputes,  and  you 
must  ensure  »he  arbitrator  is  authorized 
and  able  to  obtain  from  you  or  the 
individual  shipper  any  material  or 
relevant  information  to  carry  out  a  fair 
and  expeditious  decision  making 
process. 

(5)  You  must  not  charge  the 
individual  shipper  more  than  one-half 
of  the  total  cost  for  instituting  the 
arbitration  pnjceedmg  against  you   In 
the  arbitrator's  decision,  the  arbitrator 
may  determine  which  parly  must  pay 
the  cost  or  a  portion  of  the  cost  of  the 
arbitration  proceeding,  mciluding  the 
cost  of  instituting  the  proc:eedmg. 

(6)  You  must  refrain  from  requiring 
the  individual  shipper  to  agree  to  use 
arbitration  before  a  dispute  arises. 


(7^  .-Vrhitration  must  be  binding  for 
clam.s  o!  Si  000  or  less,  if  the  individual 
shipper  requests  arbitration. 

(8)  Arbitration  must  be  binding  for 
claims  of  more  than  SlOOO.  if  the 
individual  shipper  requests  arbitration 
and  the  earner  agrees  to  a 

(9)  If  all  parties  agree,  the  arbitrator 
may  provide  for  an  oral  presentation  of 
a  dispute  by  a  party  or  representative  of 
a  party. 

(10)  The  arbitrator  must  render  a 
decision  within  60  days  of  receipt  of 
written  notification  of  the  dispute,  and 
a  decision  by  an  arbitrator  may  include 
any  remedies  appropriate  .mder  the 
circumstances. 

(11)  The  arbitrator  may  extend  the  60- 
day  period  for  a  reasonable  period  of 
time  ii  you  or  the  individual  shipper  fail 
to  provide,  in  a  timely  manner,  any 
information  the  arbitrator  reasonably 
requires  to  resolve  the  dispute 

lb)  You  must  produce  and  distribute 
a  concise,  easy-to-read,  accurate 
summary  of  the  your  arbitration 
program,  includinu  the  items  in  this 
section 

§375.213     What  information  must  I  provide 
to  a  prospective  individual  shipper? 

(a)  Before  you  execute  an  order  for 
service  for  a  shipment  of  household 
goods,  you  must  furnish  to  your 
prospective  individual  shipper,  all  four 
of  the  following  documents: 

(1)  The  contents  of  Appendix  A  of 
this  part,  ""Your  Rights  and 
Responsibilities  When  You  Move." 

(2)  A  concise,  easy-to-read,  accurate 
estimate  of  your  charges. 

(3)  A  concise,  easy-to-read,  accurate 
summary  of  the  your  arbitration 
program. 

(4)  A  concise,  easy  to  read,  accurate 
summary  of  your  customer  complaint 
and  inquiry  handling  procedures. 
Included  in  this  description  must  be 
both  of  the  follov\'ing  two  items: 

(i)  The  main  telephone  number  the 
individual  shipper  may  use  to 
communicate  with  you 

(ii)  A  clear  and  concise  statement 
concerning  who  must  pay  for  telephone 
calls. 

(b)  To  comply  with  paragraph  (a)(1)  of 
this  section,  you  miust  produce  and 
distribute  a  document  with  the  text  and 
general  order  of  appendix  A  to  this  part 
as  It  appears  The  foilovv!ne  three  items 
also  apply. 

(1)  If  we.  the  Federal  Highway 
Administration,  choose  to  modify  the 
text  or  general  order  of  appendix  A,  we 
will  provide  the  public  appropriate 
notice  in  the  Federal  Register  and  an 
opportunity  for  comment  as  required  by 
part  389  of  this  subchapter  before 
making  you  change  anything. 


(2)  If  you  publish  the  document,  you 
may  choose  the  dimensions  of  the 
publication  as  long  as  the  type  font  size 
is  at  least  10  point  or  greater  and  the 
size  of  the  booklet  is  at  least  as  large  as 
232  square  centimeters  (36  square 
inches). 

(3)  If  you  publish  the  document,  you 
may  choose  the  color  and  design  of  the 
front  and  back  covers  of  the  publication. 
The  following  words  must  appear 
prominently  on  the  front  cover  in  at 
least  12  point  or  greater  bold  or  fuU- 
fao'ri  t\pf-  ■  YOl'R  RIGHT *^  ASTi 
RESPONSIBH.ITIKS  WHLN  1  (  it 

MOVE.  O.MB  No.  2125- . 

Expires  on .  200 

Furnished  By  Your  Mover.  As  Requin»d 
By  Federal  Law."  You  may  substitute 
your  name  or  trade  name  in  place  of 
"Your  Mover"  if  you  wish  (for  example, 
Furnished  by  XYZ  Van  Lines,  As 
Required  By  Federal  Law). 

(c)  Paragraphs  (b)(2)  and  (b)(3)  of  this 
section  do  not  apply  to  exact  copies  of 
appendix  A  published  in  the  Federal 
Register  or  the  Code  of  Federal 
Hf^i.:ations. 

(  ()llp<  tine  1  rdrv>.piir(ation  charts 

§  375. 2f5     Mow  mus;    co:iec':  i'-.a-aes? 
You  must  issue  an  honest,  truthful 
freight  or  expense  bill  in  accordance 
with  subpart  A  of  part  373  of  this 
subchapter. 

§375.21"'     Mav  '  roller*  c*^3-cjes  upon 
delivery^ 

(a)  Yes.  You  may  maintain  a  tariff 
setting  forth  nondiscriminatory  rules 
governing  collect-on-delivery  service 
and  the  collection  of  collect-on-delivery 
funds. 

(b)  If  an  individual  shipper  pays  you 
at  least  110  percent  of  the  approximate 
costs  of  a  non-binding  estimate  on  a 
colled-on-deUvery  shipment,  you  must 
relinquish  possession  of  the  shipment  at 
the  time  of  delivery.  You  may  specify 
the  form  of  payment  acceptable  to  you. 

§  375.219     May  I  extend  cedi'  tc  s'iiddc's" 

Vou  may  exlena  cieuit  lu  siuppeis  m 
accordance  with  §  375  807 

§  375.221     May  I  use  a  charge  ca'C  p  an  for 
payrrvents'' 

{^1  "i  ou  may  provide  in  your  tariffs  for 
the  acceptance  of  charge  cards  for  the 
payment  of  freight  charges. 

(b)  You  may  accept  charge  cards 
whenever  shipments  are  transported 
under  agreements  and  tariffs  requiring 
payment  by  cash,  certified  check,  or  a 
cashier's  check. 

(c)  If  you  allow  an  individual  shipper 
to  pay  for  a  freight  or  expense  bill  by 
charge  card,  you  are  deeming  such 
payment  to  be  equivalent  to  payment  by 
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cash,  certified  chock,  or  a  cashier  s 
check. 

(d)  The  charge  card  plans  you 
participate  in  must  be  identified  in  your 
tariff  rules  as  items  permitting  the 
acceptance  of  the  charge  cards. 

(e)  If  an  individual  shipper  causes  a 
charge  card  issuer  to  reverse  a  charge 
transaction,  you  may  consider  the 
individual  shipper's  action  tantamount 
to  forcing  you  to  provide  an  involuntary 
extension  of  your  credit.  In  such 
instances,  the  rules  in  ^  .175.807  apply 

Subpart  C— Service  Options  Provided 

$  375.301     What  service  options  may  I 
provide? 

(a|  You  may  design  your  household 
goods  service  to  provide  individual 
shippers  with  a  wide  range  of 
specialized  service  and  pricing  features. 
Many  carriers  provide  at  least  the 
following  five  service  options: 

(1)  Space  reservation. 

(2)  Expedited  sen'ice. 

(3)  Exclustve  use  of  a  vehicle 

(4)  Guaranteed  service  on  or  between 
agreed  dates. 

(5)  Excess  liability  insurance. 
*'       (b)  If  you  sell  excess  liability 

insurance,  you  must  follow  the 
requirements  in  §  375  301 

§  375.303    If  I  sail  excess  liability  Insurance 
coverage,  what  must  I  do? 

(a)  You,  your  employee,  or  an  agent, 
may  sell,  offer  to  sell,  or  procure  excess 
liability  insurance  coverage  for  loss  and 
damage  to  shipments  of  any  individual 
shippers  only  under  the  following  two 
conditions: 

(1)  The  individual  shipper  releases 
the  shipment  for  transportation  at  a 
value  not  exceeding  $1.32  per  kilogram 
(60  cents  per  pound)  per  article 

(2)  The  individual  shipper  fails  to 
declare  a  valuation  of  $2.75  or  more  per 
kilogram  ($1.25  or  more  per  pound)  and 

fiays,  or  agrees  to  pay,  you  for  assuming 
lability  for  the  shipment  equal  to  the 
declared  value. 

(b)  You  may  offer,  sell,  or  procure  any 
kind  of  excess  liability  insurance 
coverage 

(c)  You  may  offer,  sell,  or  procure  any 
type  of  policy  covering  loss  or  damage 
in  excess  of  the  specified  carrier 
liability. 

(d)  You  must  issue  to  the  individual 
shipper  a  policy  or  other  appropriate 
evidence  of  the  insurance  the  individual 
shipper  purchased. 

(e)  You  must  provide  a  copy  of  the 
policy  or  other  appropriate  evidence  to 
the  individual  shipper  at  the  time  you 
sell  or  procure  the  insurance. 

(f)  You  must  issue  policies  written  in 
plain  English. 


(g)  You  must  clearly  specify  the 
nature  and  extent  of  coverage  under  the 
policy 

(h)'Your  failure  to  issue  a  policy,  or 
other  appropriate  evidence  of  insurance 
purchased,  to  an  individual  shipper  will 
subject  you  to  full  liability  for  any 
claims  to  recover  loss  or  damage 
attributed  to  you. 

(i)  You  must  provide  in  your  tariff  for 
the  provision  of  selling,  offering  to  sell, 
or  procuring  excess  liability  insurance 
service.  The  tariff  must  also  provide  for 
the  base  transportation  charge, 
including  your  assumption  for  full 
liability  for  the  value  of  the  shipment. 
This  would  be  in  the  event  you  fail  to 
issue  a  policy  or  other  appropriate 
evidence  of  insurance  to  the  individual 
shipper  at  the  tlm»  nf  imn  h.TiP 

Sut}part  D — Estif-iatinq  Charges 

$  375.401     Must  •  estimate  ^riarges? 

(a)  Before  you  execute  an  order  for 
service  for  a  shipment  of  household 
goods  for  an  individual  shipper,  you 
must  estimate  the  total  charges  in 
writing.  The  written  estimate  must  be 
one  of  the  following  two  types: 

(1)  A  binding  estimate,  an  agreement 
made  in  advance  with  your  individual 
shipper.  It  guarantees  the  total  cost  of 
the  move  based  upon  the  quantities  and 
services  shown  on  your  estimate. 

(2)  A  non-binding  estimate,  what  you 
believe  the  total  cost  will  be  for  the 
move,  based  upon  the  estimated  weight 
or  volume  of  the  shipment  and  the 
accessorial  services  requested.  A  non- 
binding  estimate  is  not  binding  on  you. 
You  will  base  the  final  charges  upon  the 
actual  weight  of  the  individual  shipper's 
shipment  and  the  tariff  provisions  in 
effect. 

(b)  For  non-binding  estimates,  you 
should  provide  your  best  estimate  of  the 
approximate  costs  the  individual 
shipper  should  expect  to  pay  for  the 
transportation  and  services  of  such 
shipments.  If  you  provide  an 
inaccurately  low  estimate,  you  may  be 
limiting  the  amount  you  will  collect  at 
the  time  of  delivery  as  provided  in 
§375.407. 

(c)  You  and  the  individual  shipper 
must  sign  the  estimate  of  charges.  You 
must  provide  a  dated  copy  of  the 
estimate  of  charges  to  the  individual 
shipper  at  the  time  you  sign  the 
estimate. 

(d)  Before  loading  a  household  goods 
shipment,  and  upon  mutual  agreement 
of  both  you  and  the  individual  shipper, 
you  may  amend  an  estimate  of  charges. 

§  375.403     How  nnust  I  provide  a  binding 
estimate? 

(a)  You  may  provide  a  guaranteed 
binding  estimate  of  the  total  shipment 


charges  to  the  individual  shipper,  so 
long  as  it  is  provided  for  in  your  tariff. 
The  individual  shipper  must  pay  the 
amount  for  the  services  included  in 
your  estimate.  You  must  comply  with 
the  following  eight  requirements: 

(1)  You  must  provide  a  binding 
estimate  in  writing  to  the  individual 
shipper  or  other  person  responsible  for 
payment  of  the  freight  charges. 

(2)  You  must  retain  a  copy  of  each 
binding  estimate  as  an  addendum  to  the 
bill  of  lading. 

(3)  You  must  clearly  indicate  upon 
each  binding  estimate's  face  the 
estimate  is  binding  upon  you  and  the 
individual  shipper.  Each  binding 
estimate  must  also  clearly  indicate  on 
its  face  the  charges  shown  are  the 
charges  being  assessed  for  only  those 
services  specifically  identified  in  the 
estimate. 

(4)  You  must  clearly  describe  binding 
estimate  shipments  and  all  services  you 
are  providing. 

(5)  If  it  appears  an  individual  shipper 
has  tendered  additional  household 
goods  or  requires  additional  services  not 
identified  in  the  binding  estimate,  you 
are  not  required  to  honor  the  estimate. 
However,  before  loading  the  shipment, 
you  must  do  one  of  the  following  three 
things: 

(i)  Reaffirm  your  binding  estimate. 

(ii)  Negotiate  a  revised  written 
binding  estimate  listing  the  additional 
household  goods  or  services. 

(iii)  Agree  with  the  individual 
shipper,  in  writing,  that  both  of  you  will 
consider  the  original  binding  estimate  as 
a  non-binding  estimate  subject  to 
§375.405. 

(6)  Once  you  load  a  shipment,  failure 
to  execute  a  new  binding  estimate  or  a 
non-binding  estimate  signifies  you  have 
reaffirmed  the  original  binding  estimate. 
You  may  not  collect  more  than  the 
amount  of  the  original  binding  estimate, 
except  as  provided  in  paragraph  (a)(7)  of 
this  section. 

(7)  If  the  individual  shipper  adds 
additional  services  at  the  destination 
and  the  services  fail  to  appear  on  your 
estimate,  you  may  require  full  payment 
at  the  time  of  delivery  for  those  services 
your  individual  shipper  added  at 
destination. 

(8)  Failure  to  relinquish  possession  of 
a  shipment  upon  an  individual 
shipper's  offer  to  pay  the  binding 
estimate  amount  constitutes  a  failure  to 
transport  a  shipment  with  "reasonable 
dispatch"  and  subjects  you  to  cargo 
delay  claims  pursuant  to  49  CFR  part 
370. 

(b)  If  you  do  not  provide  a  binding 
estimate  to  an  individual  shipper,  you 
must  provide  a  non-binding  estimate  to 
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the  individual  shipper  in  accordance 
with  §375  405. 

(c)  You  must  retain  a  record  of  all 
estimates  of  charges  for  at  least  one  year 
from  the  date  you  made  the  estimate 

§  375.405     How  must  I  provide  a  non- 
blnding  estimate? 

(a|  If  vou  do  not  provide  a  binding 
estimate  to  an  individual  shipper  in 
accordance  with  §  375.403.  you  must 
provide  a  non-binding  estimate  to  the 
individual  shipper 

(b)  If  you  provide  a  non-binding 
estimate  to  an  individual  shipper,  you 
must  provide  your  best  estimate  of  the 
approximate  costs  the  individual 
shipper  should  expect  to  pay  for  the 
transportation  and  services  of  such 
shipments.  Vou  mu.st  complv  with  the 
following  SIX  requirements: 

(1)  "I'ou  must  provide  reasonabh 
accurate  non-bindmg  estimates  based 
upon  the  estimated  weight  or  volume  of 
the  shipment  and  services  required. 

(2)  You  must  explain  to  the  mdividua. 
shipper  all  final  charges  calculated  for 
shipments  moved  on  non-binding 
estimates  will  be  those  appearing  in 
your  tariffs  applicable  to  the 
transportation    Vou  must  explain  to  the 
individual  shipper  these  final  charges 
may  exceed  the  approximate  costs 
appearing  in  your  estimate. 

(3)  You  must  furnish  non-binding 
estimates  without  charge  and  in  writing 
to  the  individual  shipper  or  other 
person  responsible  for  payment  of  the 
freight  charges. 

(4)  You  must  retain  a  copy  of  each 
non-binding  estimate  as  an  addendum 
to  the  bill  of  lading. 

(5)  You  must  clearly  indicate  on  the 
face  of  a  non-binding  estimate,  the 
estimate  is  not  binding  upon  you  and 
the  charges  shown  are  the  approximate 
charges  to  be  asses.sed  for  the  services 
identified  in  the  estimate. 

(6)  You  must  clearly  describe  on  the 
face  of  a  non-binding  estimate  the  entire 
shipment  and  all  services  you  are 
providing. 

(b)  If  you  furnish  a  non-binding 
estimate,  you  must  enter  the  estimated 
charges  upon  the  order  for  service  and 
upon  the  bill  of  lading 

(c)  You  must  retain  a  record  of  al! 
estimates  of  charges  for  at  least  one  vear 
from  the  date  vou  made  the  estimate 

§  375.407     Under  what  circumstances  must 
I  relinquish  possession  of  a  coilect-on- 
delivery  shipment  transported  under  a  non- 
blndlng  estimate? 

(a)  If  an  individual  shipper  pays  you 
at  least  110  percent  of  the  approximate 
costs  of  a  non-binding  estimate  on  a 
collect-on-deliver\'  shipment,  you  must 
rehnquish  possession  of  the  sfiipment  at 


the  time  of  deliver\-  Vou  may  specify 
the  form  of  payment  acceptable  to  vou. 

fh)  Failure  to  relinquish  possession  of 
a  shipment  upon  an  individusi 
shipper's  offer  to  pay  110  pen  en!  of  the 
estimated  charges  constitutes  a  failure  to 
transport  the  shipment  with  '"reasonabie 
dispatch"  and  subjects  vou  to  cargo 
delay  claims  pursuant  to  49  CFR  part 
370.' 

(c)  Vou  must  defer  demand  for  the 
payment  of  the  balance  of  an\ 
remaining  charges  for  a  period  of  30 
days  following  the  date  of  delivery. 
.\fter  this  30-dav  period,  you  must 
demand  payment  of  the  balance  of  any 
remaining  charges  For  example,  if  your 
non-bmding  estimate  to  an  individual 
shipper  estimated  total  charges  a! 
delivery  should  be  $1 .000,  but  your 
actual  charges  at  destination  are  $1,500, 
vou  must  deliver  the  shipment  upon 
payment  of  Si. 100  (110  percent  of  the 
estimated  charges)  and  forego 
demanding  payment   Vou  then  must 
issue  a  freight  or  expense  bill 
demanding  payment  of  the  remaining 
S400  after  the  30-dav  period  expires. 

(d)  Vou  must  retain  a  record  of  all 
estimates  of  charges  for  at  least  one  year 
from  the  date  vou  made  the  estimate. 

Subpart  E — Pick  Up  of  Shipments  of 
Household  Goods 

Before  Loading 

§375.501     Must  I  write  up  an  order  for 
service? 

[a]  Before  you  receive  a  shipment  of 
household  goods  you  will  move  for  an 
individual  shipper,  you  must  prepare  an 
order  for  service.  The  order  for  service 
must  contain  the  information  described 
in  the  following  ten  items: 

(1)  Your  name  and  address  and  the 
FHWA  U.S.  DOT  number  assigned  to 
the  carrier  who  is  responsible  for 
performing  the  service. 

(2)  The  individual  shipper's  name, 
address  and,  if  available,  its  telephone 
numberlsl, 

(3)  The  name,  address  and  telephone 
number  of  the  delivering  carrier's  office 
or  agent  located  at  or  nearest  to  the 
destination  of  the  shipment. 

(4)  A  telephone  number  where  the 
individual  shipper'consignee  may 
contact  you  or  your  designated  agent. 

(5)  Dates  an6  times.  One  of  the 
following  three  entries  must  be  on  the 
order  for  service 

(i)  The  agreed  pickup  date  and  agreed 
delivery  date  of  the  move 

(ii)  The  agreed  period  or  periods  of 
time  of  the  entire  move 

(iii)  If  you  are  transporting  the 
snipment  on  a  guaranteed  .service  basis, 
the  guaranteed  dates  or  periods  of  time 
for  pickup,  transportation,  and  deliver\' 


You  must  enter  any  penalty  or  per  diem 
requirements  upon  the  agreement  under 
this  item. 

(6)  A  complete  description  of  any 
special  or  accessorial  services  ordered 
and  minimum  weight  or  volume  charges 
applicable  to  the  shipment,  subject  to 
the  following  two  conditions. 

(i)  If  you  provide  service  for 
individual  shippers  on  rates  based  upon 
the  transportation  of  a  minimum  weight 
or  volume,  you  must  indicate  on  the 
order  for  service  the  mininufm  weight- 
or  volume-based  rates,  and  the 
minimum  charges  applicable  to  the 
shipment. 

(li)  If  you  do  not  indicate  the 
minimum  rates  and  charges,  your  tariff 
must  provide  you  will  compute  the  final 
charges  relating  to  such  a  shipment 
based  upon  the  actual  weight  or  volume 
of  the  shipment. 

(7)  Any  identification  or  registration 
number  you  assign  to  the  shipment. 

(8)  For  non-binding  estimates,  your 
best  estimate  of  the  amount  of  the 
charges,  the  method  of  payment  of  total 
charges,  and  the  maximum  amount  (no 
more  than  110  percent  of  the  non- 
binding  estimate)  you  will  demand  at 
the  time  of  delivery  to  relinquish 
possession  of  the  shipment. 

(9)  For  binding  estimates,  the  amount 
of  charges  you  will  demand  based  upon 
the  binding  estimate  and  the  terms  of 
payment  under  this  estimate. 

(10)  Whether  the  individual  shipper 
requests  notification  of  the  charges 
before  delivery.  The  individual  shipper 
must  provide  you  with  the  telephone 
number(s)  or  address{es)  where  you  will 
transmit  the  notification. 

(b)  You  and  the  individual  shipper 
must  sign  the  order  for  service.  You 
must  provide  a  dated  copy  of  the  order 
for  service  to  the  individual  shipper  at 
the  time  you  sign  the  order. 

(c)  Before  loading  the  shipment,  and 
upon  mutual  agreement  of  both  you  and 
the  individual  shipper,  you  may  amend 
an  order  for  service. 

(d)  You  must  retain  records  of  an 
order  for  service  for  at  least  one  year 
from  the  date  you  made  the  order 

§  375.503     Must  '  write  up  a  biii  o'  tad'oc'' 

(a)  You  must  issue  a  bill  of  ladmg. 
The  bill  of  lading  must  contain  the 
terms  and  conditions  of  the  contract. 
You  must  furnish  a  complete  copy  of 
the  bill  of  lading  to  the  individual 
shipper  before  beginning  to  load  the 
shipment. 

(b)  On  a  bill  of  lading,  you  must 
include  the  following  twelve  items: 

(1)  Your  name  and  address,  or  the 
name  and  address  of  the  motor  carrier 
issuirig  the  bill  of  lading. 

(2)  Ine  names  and  aooresses  of  any 
other  motor  carriers,  when  known,  who 
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will  participate  in  interline 
transportation  of  the  shipment. 

(3)  The  name,  address,  and  telephone 
number  of  your  office  (or  the  office  of 
your  agent)  where  the  individual 
shipper  can  contact  you  in  relation  to 
the  transportation  of  the  shipment. 

(4)  When  you  transport  under  a 
collect-on-delivery  basis,  the  name, 
address  and.  if  furnished,  the  telephone 
number  of  a  person  to  notify  about  the 
charges,  as  required  in  §  375.605. 

(5)  For  non-guaranteed  service,  the 
agreed  date  or  period  of  time  for  pickup 
of  the  shipment  and  the  agreed  date  or 
period  of  time  for  the  delivery  of  the 
shipment.  The  agreed  dates  or  periods 
of  time  for  pickup  and  delivery  entered 
upon  the  bill  of  lading  must  conform  to 
the  agreed  dates  or  periods  of  time  for 
pickup  and  delivery  entered  upon  the 
order  for  service  or  a  proper  amendment 
to  the  order  for  service. 

(6)  For  guaranteed  service,  subject  to 
tarifi'  provisions,  the  dates  for  pickup 
and  delivery  and  any  penalty  or  per 
diem  entitlements  due  the  individual 
shipper  under  the  agreement. 

(7)  The  actual  date  of  pickup. 

(8)  The  company  or  carrier 
identification  number  of  the  vehicle(s) 
upon  which  you  load  the  individual 
shipper's  shipment 

(9)  The  terms  and  conditions  for 
payment  of  the  total  charges,  including 
noti<:e  of  any  minimum  charges. 

(10)  The  maximum  amount  you  will 

'  '  Tt  the  time  of  delivery  to  obtain 

1  in  of  the  shipment,  when  you 

transport  under  a  collect-on-delivery 
basis. 

(11)  The  Surface  Transportation 
Board's  required  released  rates 
valuation  statement,  and  the  charges,  if 
any.  for  optional  valuation  coverage  (see 
RELEASED  RATES  OF  MOTOR 
COMMON  CARRIERS  OF  HHG.  9  ICC. 
2d  523  (1993)). 

(12)  Evidence  of  any  insurance 
coverage  sold  to  or  procured  for  the 
individual  shipper  from  an  independent 
insurer,  including  the  amount  of  the 
premium  for  such  insurance. 

(c)  A  copy  of  the  bill  of  lading  must 
accompany  a  shipment  at  all  times 
while  in  your  (or  your  agent's) 
possession.  When  you  load  the 
shipment  upon  a  vehicle  for 
transportation,  the  bill  of  lading  must  be 
in  the  possession  of  the  driver 
responsible  for  the  shipment. 

(d)  You  must  retain  bills  of  lading  for 
at  least  one  year  from  the  date  you 
created  the  bill  of  lading. 


Weighing  th 


!•  Shi  nil 


•:it 


§375.505     Must  i  detertiintf  '.he  weigh!  o'.  a 
■htpmant? 

(a)  When  you  transport  household 
goods  on  a  non-binding  estimate 
dependent  upon  the  shipment  weight, 
you  must  determine  the  weight  of  each 
shipment  transported  before  the 
assessment  of  any  charges. 

(b)  You  must  weigh  the  shipment 
upon  a  certified  scale 

§375.507    What  l« a  carlified  scale ^ 

A  certified  scale  is  an>  .    ;•  -.  gned 

for  weighing  motor  vehicles,  mcluding 
trailers  or  semi-trailers  not  attached  to  a 
tractor,  and  certified  by  an  authorized 
scale  inspection  and  licensing  authority 
(e.g.,  a  State).  A  certified  scale  may  also 
be  a  platform  or  warehouse  type  scale 
properly  inspected  and  certified. 

§375.500     How  must  '  dfttefTiine  ihe  weight 
of  a  aMpmen;' 

(a)  You  must  weigh  the  shipment  by 
using  one  of  the  following  two  methods: 

(1)  First  method — origin  weigh.  You 
determine  the  difference  between  the 
tare  weight  of  the  vehicle  before  loading 
at  the  origin  of  the  shipment  and  the 
gross  weight  of  the  same  vehicle  after 
loading  the  shipment. 

(2)  Second  method — back  weigh.  You 
determine  the  difference  between  the 
gross  weight  of  the  vehicle  with  the 
shipment  loaded  and  the  tare  weight  of 
the  same  vehicle  after  you  unload  the 
shipment. 

(b)  The  following  three  conditions 
must  exist  for  both  the  tare  and  gross 
weighings: 

(1)  The  vehicle  must  have  installed  or 
loaded  all  pads,  dollies,  hand  trucks, 
ramps,  and  other  equipment  required  in 
the  transportation  of  the  shipment. 

(2)  The  driver  and  other  persons  must 
be  off  the  vehicle  at  the  time  of  either 
weighing. 

(3)  The  fuel  tanks  on  the  vehicle  must 
be  full  at  the  time  of  each  weighing, 
except  when  you  use  the  first  method — 
origin  weigh,  in  paragraph  (a)(1)  of  this 
section,  where  the  tare  weighing  is  the 
first  weighing  performed,  you  must 
refrain  from  adding  fuel  between  the 
two  weighings. 

(c)  You  may  detach  the  trailer  of  a 
tractor-trailer  vehicle  combination  from 
the  tractor  and  the  trailer  weighed 
separately  at  each  weighing  provided 
the  length  of  the  scale  platform  is 
adequate  to  accommodate  and  support 
the  entire  trailer  at  one  time. 

(d)  You  must  use  the  net  weight  of 
shipments  transported  in  containers. 
You  must  calculate  the  difference 
between  the  tare  weight  of  the  container 
(including  all  pads,  blocking  and 


bracing  used  in  the  transportation  of  the 
shipment)  and  the  gross  weight  of  the 
container  with  the  shipment  loaded  in 
the  container. 

§  375  51 1     May  I  us«  an  atternativtt  mettiod 
for  shipments  weighing  454  kilograms  or 
less"' 

t  ur  shipments  weighing  454 
kilograms  or  less  (1,000  pounds  or  less), 
you  may  weigh  the  shipment  upon  a 
platform  or  warehouse  certified  scale 
before  loading  for  transportation  or  after 
unloading 

§  375.513     Must  I  give  the  individual 
sh(pf>er  an  opportunity  to  observe  the 
weighing? 

"1  oii  must  give  the  individual  shipper 
or  any  other  person  responsible  for  the 
payment  of  the  freight  charges  the  right 
to  observe  all  weighings  of  the 
shipment.  You  must  advise  the 
individual  shipper,  or  any  other  person 
entitled  to  observe  the  weighings,  where 
and  when  each  weighing  will  occur. 
You  must  give  the  person  who  will 
observe  the  weighings  a  reasonable 
opportunity  to  be  present  to  observe  the 
weighings. 

§375  515     May  an  individual  Shipper  waive 
his  her  right  to  observe  each  weighing? 
.•\:i  individuci.  -..'wppe;   :;,!>  ::if 

privilege  to  waive  his/her  right  to 
observe  any  weighing  or  reweighing. 
This  does  not  affect  any  other  rights  of 
the  individual  shipper  under  this  part  or 
otherwise 

§375  517     May  an  individual  Shipper 

dppr-iand  '•ew°iqhing'' 

-Mter  you  iniorrn  the  individual 
shipper  of  the  billing  weight  and  total 
charges  and  before  actually  beginning  to 
unload  a  shipment  weighed  at  origin 
[first  method  under  §  375.509(a)(1),  the 
individual  shipper  may  demand  a 
reweigh.  You  must  base  your  freight  bill 
charges  upon  the  reweigh  weight. 

§  375.519     Must  I  obtain  weight  ticltets'' 

la)  Yes,  you  must  obtain  weight 
tickets  whenever  we  require  you  to 
weigh  the  shipment  in  accordance  with 
this  subpart.  You  must  obtain  a  separate 
weight  ticket  for  each  weighing.  The 
weigh  master  must  sign  each  weight 
ticket.  Each  weight  ticket  must  contain 
the  following  six  items: 

(1)  The  complete  name  and  location 
of  the  scale. 

(2)  The  date  of  each  weighing. 

(3)  The  identification  of  the  weight 
entries  as  being  the  tare,  gross,  or  net 
weights. 

(4)  The  company  or  carrier 
identification  of  the  vehicle. 

(5)  The  last  name  of  the  individual 
shipper  as  it  appears  on  the  bill  of 
lading. 
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(6)  The  carriers  shipment  registration 
or  bill  of  lading  number 

(b)  When  both  weighings  are 
performed  on  the  same  scale,  one 
weight  ticket  mav  he  used  to  record  both 
weighings 

(c)  As  part  of  the  file  on  the  shipment. 
you  must  retain  the  original  weight 
ticket  or  tickets  relating  to  the 
determination  of  the  weight  of  a 
shipment. 

(d)  All  freight  bills  vou  present  to  an 
individual  shipper  must  include  true 
copies  of  all  weight  tickets  obtained  in 
the  determination  of  the  shipment 
weight  in  order  to  collect  any  shipmen* 
charges  dependent  upon  the  v^■elgh; 
transported 

§  375.521     What  must  I  do  If  an  individual 
shipper  wants  to  Know  the  actual  weight  or 
charges  for  a  shipment  before  I  tender 
delivery? 

(a)  You  must  comply  with  a  request 
of  an  individual  shipper  of  a  shipment 
being  transported  on  a  collect-on- 
delivery  basis  who  specificallv  requests 
notification  of  the  actual  weight  or 
volume  and  charges  on  a  shipment.  This 
requirement  is  conditioned  upon  the 
individual  shipper  supplying  you  with 
an  address  or  telephone  number  where 
the  individual  shipper  will  receive  the 
communication.  You  must  make  your 
notification  by  telephone,  telegram,  or 
in  person. 

(b)  The  individual  shipper  must 
receive  your  notification  at  least  one  full 
24-hour  day  before  any  tender  of  the 
shipment ior  delivery,  excluding 
Saturdays.  Sundays  and  Federal 
holidays. 

(c)  You  may  disregard  the  24-hour 
notification  requirement  on  shipments 
subject  to  any  one  of  the  following  three 
conditions: 

(1)  Back  weigh  (when  you  weigh  an 
individual  shipper's  shipment  at  its 
destination) 

(2)  Pickup  and  delivery  encompassing 
two  consecuti\e  ueek  days,  if  the 
individual  shipper  agrees 

(3)  Maximum  payment  amounts  at 
time  of  deliver)'  of  1 10  percent  of  the 
estimated  charges,  if  the  individual 
shipper  agrees. 

Subpart  F— Transportation  of 
Shipments 

§  375.601     Must  I  transport  the  shiprrwnt  in 
a  timely  manner? 

Yes.  Transportation  in  a  timely 
manner  is  also  known  as  "reasonable 
dispatch  service."  You  must  provide 
reasonable  dispatch  service  to  all 
individual  shippers,  except  for 
transportation  on  the  basis  of 
guaranteed  pickup  and  delivery  dates. 


§  375.603     When  must  I  tender  a  shipment 
for  delivery? 

'^'ou  must  tender  a  shipment  ior 
delivery  for  an  individual  shipper  on 
the  agreed  deliverv  date  or  within  the 
period  of  time  specified  on  the  bill  of 
lading.  Upon  the  request  or  concurrence 
of  the  individual  shipper,  you  may 
waive  this  requirement 

§  375.605    How  must  I  notify  an  Individual 
shipper  of  any  service  delays? 

(a)  When  you  are  unable  to  perform 
either  the  pickup  or  delivery  of  a 
shipment  on  the  dates  or  during  the 
periods  of  time  specified  in  the  order  for 
service  and  as  soon  as  the  delay 
becomes  apparent  to  you.  you  must 
notifv  the  individual  shipper  of  the 
delay,  at  your  expense,  in  one  of  tlie 
following  three  ways: 

(1)  By  telephone. 

(2)  By  telegram 

(3)  In  person 

fb)  At  the  time  you  notify  the 
individual  shipper  of  the  delay,  you 
must  advise  the  individual  shipper  of 
the  dates  or  periods  of  time  you  expect 
to  be  able  to  pickup  and/or  deliver  the 
shipment.  You  must  consider  the  needs 
of  the  individual  shipper  in  your 
advisement.  You  also  must  do  the 
following  six  things: 

(1)  If  your  notification  of  delay  occurs 
before  the  pickup  of  the  shipment,  you 
must  amend  the  order  for  service. 

(2)  If  your  notification  of  delay  occurs 
after  you  pick  up  the  shipment,  you  or 
your  agent  must  notify  the  individual 
shipper  of  the  delay. 

(3)  You  must  prepare  a  written  record 
of  the  date,  time,  and  manner  of 
notification. 

(4)  You  must  prepare  a  written  record 
of  your  amended  date  or  period  of  time 
for  delivery. 

(5)  You  must  retain  these  records  as 
a  part  of  your  file  on  the  shipment.  The 
retention  period  is  one  year  from  the 
date  of  notification. 

(6)  You  must  furnish  a  true  copy  to 
the  individual  shipper  by  first  class  mail 
or  in  person. 

§  375.607     What  must  I  do  it  I  am  able  to 
tender  a  shipment  for  final  delivery  more 
than  24  hours  iMfore  a  specified  date  or 
period  of  time? 

ia,  "i'ou  ma>'  ask  the  individual 
shipper  to  accept  an  early  delivery  date. 
If  the  individual  shipper  does  not 
concur  with  vour  request  or  the 
individual  shipper  does  not  request  an 
earlv  delivery  date,  you  may.  at  your 
discretion,  place  a  shipment  in  storage 
under  your  own  account  and  at  your 
own  expense  in  a  warehouse  located 
near  the  destination  of  the  shipment.  If 
you  pla(.p  the  shipment  in  storage,  vou 


mu.st  comply  with  paragraph  (b)  of  this 
section.  You  may  comply  with 
paragraph  (c)  of  this  section,  at  your 
discretion. 

(b)  You  must  immediately  notify  the 
individual  shipper  of  the  name  and 
address  of  the  warehouse  where  you 
place  the  shipment.  You  must  make  and 
keep  a  record  of  your  notification  as  a 
part  of  your  shipment  records.  You  have 
responsibility  for  the  shipment  under 
the  terras  and  conditions  of  the  bill  of 
lading.  You  areresponsible  for  the 
charges  for  redelivery,  handling,  and 
storage  until  you  make  final  delivery. 

(c)  You  may  limit  your  responsibility 
to  the  agreed  delivery  date  or  the  first 
day  of  the  period  of  time  of  delivery  as 
specified  in  the  bill  of  lading. 

§  376  606     Whai  must    Oc  'o'  shipoers  wn< 
Store  houseTtold  goods  tr>  uansit? 

(a)  If  you  %re  holding  goods  for 
storage-in-transit  (SIT)  and  the  period  of 
time  is  about  to  expire,  you  must 
comply  with  this  section. 

(b)  You  must  notify  the  individual 
shipper,  in  writing  of  the  following  four 
items: 

(1)  The  date  of  conversion  to 
permanent  storage. 

(2)  The  existence  of  a  nine-month 
period  after  the  date  of  conversion  to 
permanent  storage  when  the  individual 
shipper  may  file  claims  against  you  for 
loss  or  damage  occurring  to  the  goods  in 
transit  or  during  the  storage-in-transit 
period. 

(3)  The  fact  your  liabiUty  is  ending, 

(4)  The  fact  the  individual  shipper's 
property  will  be  subject  to  the  rules, 
regulations,  and  charges  of  the 
warehouseman. 

(c)  You  must  make  this  notification  at 
least  10  days  before  the  expiration  date 
of  either  one  of  the  following  two 
periods: 

(1)  The  specified  period  of  time  when 
the  goods  are  to  be  held  in  storage. 

(2)  The  maximum  period  of  time 
provided  in  your  tariff  for  storage-in- 
transit. 

(d)  You  must  notifv'  the  individual 
shipper  by  certified  mail,  return  receipt 
requested. 

(e)  If  you  are  holding  household  goods 
in  storage- in-transit  for  a  period  of  time 
less  than  10  days,  within  one  day  before 
the  expiration  date  of  the  specified  time 
when  the  goods  are  to  be  held  in  such 
storage,  you  must  give  notification  to 
the  individual  shipper  of  the 
information  specified  in  paragraph  (b)  of 
this  section. 

(f)  You  must  maintain  a  record  of 
notifications  as  part  of  the  records  of  the 
shipment. 

1^)  Your  failure  or  refusal  to  notify  the 
individual  shipp>er  will  automatically 
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effect  a  uontimiance  of  your  i^rner 
liability  according  to  the  applicable 
tariff  provisions  with  respect  to  storage- 
in-transit,  until  the  end  of  the  day 
following  the  date  when  you  actually 
gave  notice. 

Subpart  G — Delivery  of  Shipments 

f  375.701     May  I  provide  for  a  release  of 
liability  on  my  delivery  receipt? 

[a]  No  Your  delivery  receipt  or 
shipping  document  must  not  contain 
any  language  purporting  K)  release  or 
discharge  you  or  your  agents  from 
liability. 

(h)  the  delivery  receipt  may  include 
a  statement  the  property  was  received  in 
apparent  good  condition  except  as  noted 
on  the  shipping  documents 

§  375.703    What  Is  the  maximum  collecl-on- 
dellvery  amoont  I  may  demand  ft  tt>«  time 
o(  delivery? 

{i\]  On  d  binding  estimate,  the 
maximum  amount  is  the  exact  estimate 
of  the  char^^es.  You  may  specify  the 
form  of  payment  acceptable  to  you. 

(b)  On  a  non-binding  estimate,  the 
maximum  amount  is  110  percent  of  the 
non-binding  estimate  of  the  charges. 
You  may  specify  the  form  of  payment 
acceptable  to  you. 

f  375.705  If  a  shipment  is  transported  on 
more  than  one  vehicle,  what  charges  may 
I  collect  at  delivery? 

(a)  At  your  discretion,  you  may  do 
one  of  the  following  three  things: 

(1)  You  may  defer  the  collet:tion  of  all 
charges  until  you  deliver  the  entire 
shipment. 

(2)  If  you  have  determined  the  charges 
for  the  untirfi  shipment,  you  may  collect 
the  portion  of  the  shipment  tendered  for 
delivery.  You  must  determine  a 
percentage  of  the  charges  represented  by 
the  portion  of  the  shipment  tender«d  for 
delivery. 

(3)  If  you  cannot  rMSonably  calculate 
the  charges  for  the  entire  shipment,  you 
must  determine  the  charges  lor  the 
portion  of  the  shipment  being  delivered. 
You  must  collect  this  amount.  The  total 
charges  you  assess  for  the  transportation 
of  the  separate  portions  of  the  shipment 
must  not  be  more  than  the  charges  due 
for  the  entire  shipment 

(b)  In  the  event  of  the  loss  or 
destruction  of  any  part  of  a  shipment 
transported  on  more  than  one  vehicle, 
you  must  collect  the  charges  as 
provided  in  ^:17S  707 

^  375  707    If  a  shipment  Is  partially  lost  or 
lestroyed,  wttat  charges  may  I  collecl  at 
delivery? 

(a)  If  a  shipment  is  partially  lost  or 
destroyed,  you  may  first  collect  your 
freight  charges  for  the  entire  shipment. 


if  you  choost!.  U  you  do  this,  you  must 
refund  the  portion  of  your  published 
freight  charges  corresponding  to  the 
portion  of  the  lost  or  destroyed 
shipment  (including  any  charges  for 
accessorial  or  terminal  services),  at  the 
time  you  dispose  of  claims  for  loss, 
damage,  or  injury  to  the  articles  in  the 
shipment  under  49  CFR  part  370. 

(b)  To  calculate  the  amount  of  charges 
applicable  to  the  shipment  as  deUvered, 
you  must  multiply  the  percentage 
corresponding  to  the  delivered 
shipment  by  the  total  charges  applicable 
to  the  shipment  tendered  by  the 
individual  shipper.  The  following  four 
conditions  also  apply: 

(1)  If  the  charges  computed  exceed  the 
charges  otherwise  applicable  to  the 
shipment  as  delivered,  the  lesser  of 
those  charges  must  apply  This  will 
apply  only  to  the  transportation  of 
household  goods  and  not  to  charges  for 
other  services  the  individual  shipper 
ordered. 

(2)  You  must  collect  any  specific 
valuation  charge  due. 

(3)  You  may  disregard  paragraph  (b) 
of  this  section  if  loss  or  destruction  was 
due  to  an  act  or  omission  of  the 
individual  shipper. 

(4)  You  must  determine,  at  your  own 
expense,  the  proportion  of  the  shipment 
not  lost  or  destroyed  in  transit. 

(c)  The  individual  shipper's  rights  are 
in  addition  to.  and  not  in  lieu  of.  any 
other  rights  the  individual  shipper  may 
have  with  respect  to  a  shipment  of 
household  goods  you  or  your  agent(s) 
partially  lost  or  destroyed  in  transit. 
This  applies  whether  or  not  the 
individual  shipper  exercises  its  rights 
provided  in  paragraph  (a)  of  this 
section 

§  375.709  If  a  shipment  Is  totally  lost  or 
destroyed,  wtiat  charges  may  I  collect  at 
d«ttvery? 

(a)  You  are  forbidden  from  collecting, 
or  requiring  an  individual  shipper  to 
pay,  any  freight  charges  (including  any 
charges  for  accessorial  or  terminal 
services)  when  a  household  goods 
shipment  is  totally  lost  or  destroyed  in 
transit.  The  following  three  conditions 
also  apply: 

(1)  You  must  collect  any  speciflc 
valuation  charge  due. 

(2)  You  may  apply  paragraph  (a)  of 
this  section  only  to  the  transportation  of 
household  goods  and  not  to  charges  for 
other  services  the  individual  shipper 
ordered. 

(3)  You  may  disregard  paragraph  (a)  of 
this  section  if  loss  or  destruction  was 
due  to  an  act  or  omission  of  the 
individual  shipp>er. 

(b)  The  individual  shipper's  rights  are 
in  addition  to.  and  not  in  lieu  of,  any 


oilier  ngnts  the  individual  shipper  may 
have  with  respect  to  a  shipment  of 
household  goods  you  or  your  agent(s) 
totally  lost  01  destroyed  in  transit.  This 
applies  whether  or  not  the  individual 
shipper  exercises  its  rights  provided  in 
paragraph  (a)  of  this  section 

Subpart  K — Collection  of  Charges 

§  375  801     What  types  of  charges  apply  to 
subpart  H'' 

(a)  This  subpart  applies  to  all 
shipments,  except  as  provided  in 
paragraph  (b)  of  this  section 

(b)  Exception.  This  subpart  does  not 
apply  to  collect-on-delivery  shipments 
subject  to  the  110  percent  rule  for  non- 
bindinc  estimates 

§375  803     How  must  i  present  my  freight  or 
expense  bill? 

^  uu  must  present  your  freight  or 
expense  bill  in  accordance  with 
§377.205  of  this  subchapter. 

§  375  805     H  I  am  forced  to  relinquish  a 
coiieci-on-cleiiyery  shipment  tjefore  the 
payment  of  ALL  charges,  how  do  I  collect 
the  balance? 

On  "collect-on-delivery"  shipments, 
you  must  present  your  freight  bill  for  all 
transportation  charges  within  seven 
days,  measured  from  the  date  the 
shipment  was  delivered  at  its 
destination.  This  time  period  excludes 
Saturdays,  Sundays,  and  Federal 
holiH-Tv: 

§375  307     What  actions  may  I  take  to 
collect  the  cnarges  upon  my  freight  bill? 

(a)  You  must  present  a  treight  bill 
within  15  days  (excluding  Saturdays, 
Sundays,  and  Federal  holidays)  of  the 
date  of  delivery  of  a  shipment  at  its 
destination. 

(b)  The  credit  period  must  be  seven 
days  (excluding  Saturdays,  Sundays, 
and  Federal  holidays). 

(c)  You  must  provide  in  your  tariffs 
the  following  four  things: 

(1)  You  must  automatically  extend  the 
credit  period  to  a  total  of  30  calendar 
days  for  any  shipper  who  has  not  paid 
your  freight  bill  within  the  7-day  period. 

(2)  The  individual  shipper  will  be 
assessed  a  service  charge  by  you  equal 
to  one  percent  of  the  amount  of  the 
freight  bill,  subject  to  a  $20  minimum 
charge,  for  the  extension  of  the  credit 
period. 

(3)  You  must  deny  credit  to  any 
shipp)er  who  fails  to  pay  a  duly 
presented  freight  bill  within  the  30-day 
period  You  may  grant  credit  to  the 
individual  shipper  when  the  individual 
shipper  satisfies  he/she  will  promptly 
pay  all  future  freight  bills  duly 
presented. 

(4)  You  must  ensure  all  payments  of 
freight  bills  are  strictly  in  accordance 
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with  the  rules  and  regulations  of  this 
part  for  the  settlement  of  your  rates  and 
charges. 

Subpart  I — FHing  Annual  Arbitration 
Reports 

§  375.901     What  is  an  annual  artJitration 
report? 

.\n  annua!  arhitratioii  repo.'l  desc.nbes 
the  results  of  all  arbitrations  requested 
and  concluded  in  the  previous  calendar 
vear 

§  375.903    Who  must  file  an  annual 
arbitration  report? 

If  you  pickup  or  deliver  shipments  for 
individual  shippers  during  the  calendar 
vear,  you  must  file  an  annual  arbitration 
report 

V 

§  375.905    Where  and  when  do  I  file  an 
annual  arbitration  report? 

You  must  file  an  annual  arbitration 
report  on.  or  before,  March  31  of  each 
year.  Send  the  report  to  the  following 
address;  .^nnual  .Arbitration  Report, 
Licensing  and  Insurance  Division  (HIA- 
3U|.  Office  of  Motor  Carrier  Information 
.Analysis.  Federal  Highway 
.Administration,  400  Virginia  Avenue, 
S.W.,  Suite  600,  Washington,  D.C. 
20024 

§  375.907     How  must  I  prepare  and  submit 
an  annual  arbitration  reporf 

You  must  include  in  the  annual 
arbitration  report  the  following  nine 
items: 

(a)  The  total  number  of  shipments 
transported  for  the  calendar  year 
covered  by  the  report. 

(b)  The  total  number  of  claims  in 
excess  of  $1000. 

(c)  The  total  number  of  claims  of 
$1000  or  less. 

(d)  The  number  of  requests  for 
arbitration  on  claims  of  $1000  or  less. 

(e)  The  results  of  those  arbitrations 
(list  claim  amount  and  disposition). 

(0  The  number  of  requests  for 
arbitration  on  claims  in  excess  of  $1000. 

(g)  The  number  of  requests  for 
arbitration  on  claims  in  excess  of  $1000 
you  accepted 

(h)  The  results  of  the  arbitrations  vou 
accepted  and  reported  under  paragraph 
(g!  of  this  section,  listing  the  claim 
amount  and  disposition  of  the 
arbitration  you  accepted. 

(il  An  oath,  completed  by  you.  The 
oath  must  be  signed  by  one  of  your 
officers  (e.g..  President,  Vice  President, 
Set:retary/Treasurer,  Owner.  Partner). 
The  oath  must  be  substantially  in  the 
following  form: 

Household  Goods  Carrier  Oath  (Must  be 
( :i)mpleted  bv  a  Carrier  Official) 

1.  (name  and  title  of  earner  official),  certify 
all  information  supplied  m  this  report  is  true. 


correct  and  complete  to  the  best  of  my 
knowledge.  Further,  1  certify  I  am  qualified 
and  authorized  to  certifv'  the  accuracy  of  the 
data  1  know  failing  to  file  a  complete  and 
truthful  report  with  the  Federal  Highway 
Administration  couid  result  in  the 
assessment  of  civil  penaliies  under  49  U.S.C 
14901  and  criminal  penalties  under  18  U.S.C. 
1001. 

Signature 

Title 

Date 

Subpart  J — Penafttes 

§375.1001     What  penalties  do  we  impose 
for  violations  of  this  part? 

(aj  The  penalty  provisions  of  49 
U.S.C.  Chapter  149,  Civil  and  Criminal 
Penalties,  apply  to  this  part  These 
penalties  do  not  overlap  The  penalties 
are  restated  m  this  section  for  v'our 
convenience. 

(b)  You.  or  an  officer,  employee,  or 
agent  of  yours,  who  by  anv  means  tries 
to  evade  regulation  provided  under  this 
part  for  earners  or  brokers,  are/is  liable 
to  the  I'nited  States  for  a  civil  penalty 

ot  $200  for  the  first  violation  and  at  least 
$250  for  a  subsequent  violation. 

(c)  When  another  civil  penalty  is  not 
provided  under  this  part,  if  you  violate 
a  regulation  or  order  under  this  part, 
you  are  liable  to  the  United  States  for  a 
civil  penalty  of  $500  for  each  violation. 
A  separate  violation  occurs  each  day  the 
violation  continues. 

(d)  An  act  or  omission  committed  by 
your  corporation  is  the  same  as  an  act 
or  omission  by  your  director,  officer, 
receiver,  trustee,  lessee,  agent,  or 
employee  providing  transportation  or 
service.  The  penalties  of  this  part  apply 
to  violations  by  the  corporation.  The 
actions  and  omissions  of  individuals 
acting  for  or  employed  by  you  are 
considered  to  be  the  actions  and 
omissions  of  you  as  well  as  the 
individual,  when  the  individual  acts  in 
the  scope  of  his  or  her  employment. 

(e)  If  you.  as  a  provider  of 
transportation  of  household  goods,  or  a 
receiver  or  trustee  of  yours,  fail(s)  or 
refuse(s)  to  comply  with  any  regulation 
in  this  part  relating  to  protection  of 
individual  shippers,  you,  the  receiver, 
or  the  tnistee  are/is  liable  to  the  United 
.States  for  a  civil  penalty  of  not  less  than 
$1 .000  for  each  violation  and  for  each 
additional  dav  v^hile  the  violation 
continues 

(f)  You  are  liable  to  the  United  States 
for  a  civil  penalty  of  not  less  than 
$2,000  for  each  violation,  and  of  not  less 
than  $5,000  for  each  subsequent 
violation,  if  you  knowingly  engage  in  or 
knowingly  authorize  an  agent  or  other 
person  to  do  one  of  the  following  three 
things: 


(1)  Falsify  documents  used  in  the 
transportation  of  household  goods 
which  evidence  the  weight  of  a 
shipment. 

(2)  Charge  for  accessorial  seivices  you 
failed  to  perform. 

(3)  Charge  for  accessorial  services  for 
which  you  are  not  entitled  to  be 
compensated  because  such  services  are 
not  reasonably  necessary  in  the  safe  and 
adequate  movement  of  the  shipment. 

[g)  You  are  liable  to  the  United  States 
for  a  civil  penalty  of  not  more  than 
$5,000.  if  you  must  make  a  report  to  us, 
answer  a  question,  or  make,  prepare,  or 
preserve  a  record  under  this  part,  and 
you  or  an  ofBcer.  agent,  or  employee  of 
yours,  commit(s)  one  of  the  following 
seven  acts: 

(1)  Does  not  make  the  report. 

(2)  Does  not  sp)ecifically.  completely, 
and  truthfully  answer  the  question  in  30 
days  from  the  date  we  require  the 
question  to  be  answered. 

(3)  Does  not  make,  prepare,  or 
preserve  the  record  in  the  form  and 
manner  prescribed . 

(4)  Falsifies,  destroys,  mutilates,  or 
changes  the  report  or  record. 

(5)  Files  a  false  report  or  record. 

(6)  Makes  a  false  or  incomplete  entry 
in  the  record  about  a  business  related 
fact  or  transaction. 

(7)  Makes,  prepares,  or  preserves  a 
record  in  violation  of  our  regulations  or 
orders. 

(h)  In  determining  and  negotiating  the 
amount  of  a  civil  penalty  under 
paragraphs  (e)  and  (g)  of  this  section 
concerning  transportation  of  household 
goods,  we  must  take  into  account  the 
following  seven  things: 

(1)  The  degree  of  your  culpability. 

(2)  Your  prior  conduct. 

(3)  The  degree  of  harm  you  caused  an 
individual  shipper  or  shippers. 

(4)  Your  ability  to  pay. 

(5)  The  effect  on  your  ability  to  do 
business. 

(6)  Whether  you  have  adequately 
compensated  the  individual  shipper 
before  we  began  our  proceeding. 

(7)  Other  matters  as  fairness  may 
require 

.Appends  A  —  >  our  Rights  ami 
Responsibilities  When  >  ou  M(t\e 

You  must  furnish  this  document  to 
prospective  individual  shippers  as  required 
by  49  CFR  375.213.  or  the  text  as  it  appears 
in  this  appendix  may  be  reprinted  in  a  form 
and  manner  chosen  by  you,  the  motor 
common  carrier  of  household  goods.  You  do 
not  have  to  italicize  Utles  of  sections. 

YOUR  RIGHTS  .AND  RESPONSIBIi  i    US 
WHEN  YOU  MOVE 
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Autbority:  49  U  S  C.  13501  et  utq..  13704. 
14104;  and  sec.  204.  Pub  L.  104-8«.  109  Stat. 
B03 

Why  Was  I  Given  This  Pamphlet? 

The  Federal  Highway  Administratlon'i 
(FHWA)  regulations  protect  consumers  on 
interstate  moves  and  define  the  rights  and 
responsibilities  of  consumers  and  household 
goods  carriers. 

The  household  goods  carrior  (mover)  gives 
you  this  booklet  to  provide  information  about 
your  rights  and  responsibilities  as  an 
individual  shipper  of  household  goods.  You 
should  talk  to  your  mover  if  you  nave  further 
questions.  The  mover  will  also  furnish  you 
with  another  booklet  describing  its  procedure 
for  handling  your  questions  and  complaints. 
The  booklet  will  include  a  telephone  number 
you  can  call  to  obtain  additional  information 
about  your  move 

What  Is  Included  in  This  Pamphlet? 

In  this  pamphlet,  you  will  find  a 
discussion  of  each  of  these  topics. 

Subpart  A — General  Requirements 

Who  must  follow  the  regulations? 
What  definitions  are  used  in  this 
pamphlet? 

Subpart  B — Before  Requesting  Services  From 
any  Mover 

What  is  my  mover's  normal  liability  for 
loss  and  damage  when  my  mover  accepts 
goods  from  me? 

What  actions  by  me  limit  or  reduce  my 
mover's  normal  liability? 

May  my  mover  have  agents? 

What  items  must  be  in  my  mover's 
advertisements? 

How  must  my  mover  handle  complaints 
and  inquiries? 

Do  I  have  the  right  to  inspect  my  mover's 
tariffs  (schedules  of  charges)  applicable  to  my 
move? 

Must  my  mover  have  an  arbitration 
program? 

Must  my  mover  inform  me  about  my  rights 
and  responsibilities  under  Federal  law^ 

What  other  information  must  my  mover 
provide  to  me? 

How  must  my  mover  collect  charges? 

May  my  mover  collect  chaiges  upon 
delivery? 

May  my  mover  extend  credit  to  me? 

May  my  mover  accept  charge  cards  for  my 
payments? 

Subpart  C — Service  Options  Provided 

What  service  options  may  my  mover 
provide? 

If  my  mover  sells  excess  liability  insurance 
coverage,  what  must  mv  mover  do? 

Subpart  D — Estimating  Charge* 

Must  my  mover  estimate  the  transportation 
and  accessorial  charges  for  my  move' 

How  must  my  mover  estimate  charges 
under  the  regulations? 

What  payment  arrangements  must  my 
mover  have  in  place  to  secure  delivery  of  my 
household  goods  shipment? 

Subpart  E — PicJiup  of  My  Shipment  of 
Houaehold  Goods 

Must  my  mover  write  up  an  order  for 
service? 


Should  I  or  my  mover  write  up  an 
inventory  of  the  shipment? 

Must  my  mover  write  up  a  bill  of  lading? 

Should  I  reach  an  agreement  with  my 
mover  about  pickup  and  delivery  times? 

Must  my  mover  determine  the  weight  of 
my  shipment? 

How  must  my  mover  determine  the  weight 
of  my  shipment? 

Subpart  F— Transportation  of  My  Shipment 

Must  my  mover  transp>orl  the  shipment  in 
a  timely  manner? 

What  must  my  mover  do  if  it  is  able  to 
deliver  my  shipment  more  than  24  hours 
before  I  am  able  to  accept  delivery? 

What  must  my  mover  do  for  me  when  I 
store  household  goods  in  transit? 

What  must  ray  mover  do  if  I  want  to  know 
the  actual  weight  or  charges  for  my  shipment 
before  delivery? 

Subpart  G — Delivery  of  My  Shipment 

May  my  mover  ask  me  to  sign  a  delivery 
receipt  purporting  to  release  it  from  liability? 

What  is  the  maximum  coUect-on-delivery 
amount  my  mover  may  demand  I  pay  at  the 
time  of  delivery? 

If  my  shipment  is  transported  on  more  than 
one  vehicle,  what  charges  may  my  mover 
collect  at  delivery? 

If  my  shipment  is  partially  or  totally  lost 
or  destroyed,  what  charges  may  my  mover 
collect  at  delivery? 

How  must  my  mover  calculate  the  charges 
applicable  to  the  shipment  as  delivered? 

Subpart  H — Collection  of  Charges 

LKies  this  subpart  apply  to  all  shipments? 

How  must  my  mover  present  its  freight  or 
expense  bill  to  me? 

If  1  requested  my  mover  to  relinquish  a 
collect-on-delivery  shipment  before  the 
payment  of  ALL  charges,  how  must  my 
mover  collect  the  balance? 

What  actions  may  my  mover  take  to  collect 
from  me  the  charges  upon  its  freight  bill? 

Do  I  have  a  right  to  file  a  claim  to  recover 
money  for  property  my  mover  lost  or 
damaged? 

Subpart  I — Reports  My  Mover  Files  With  the 
FHWA 

What  is  an  annual  arbitration  report? 

Who  must  file  an  annual  arbitration  report? 

Where  and  when  does  my  mover  file  an 
annual  arbitration  report? 

What  is  included  in  my  mover's  annual 
arbitration  rejxirt? 

How  may  1  get  a  copy  of  my  mover's 
annual  arbitration  report' 

Subpart  | — Resolving  Disputes  With  My 
Mover 

What  may  I  do  to  resolve  disputes  with  my 
mover' 

Subpart  K— What  Else  Should  I  Know? 

What  if  I  have  more  questions? 
What  are  the  most  important  points  I 
should  remember  from  this  pamphlet? 

Subpart  A-^^iiTicrH;  Rnjuufim-uls 
Who  Must  Follow  Ihe  Regulation!,' 

The  regulations  inform  motor  common 
carriers  engaged  in  the  transportation  of 


household  goods  (movers)  what  standards 
the  movers  must  follow  when  offering 
services  to  you  You  are  not  directly  subject 
to  the  regulations.  Your  mover  may  be 
required  to  force  you  to  pay  on  time,  though. 
The  regulations  only  apply  to  your  mover 
when  the  mover  transports  your  household 
goods  by  motor  vehicle  in  interstate 
commerce. 

What  Definitions  Are  Used  in  This  Pamphlet? 

Accessorial  (Additional)  Services — These 
are  services  such  as  packing,  appliance 
servicing,  unpacking,  or  piano  stair  carries 
you  request  to  be  performed  (or  are  necessary 
because  of  landlord  requirements  or  other 
special  circumstances).  Charges  for  these 
services  are  in  addition  to  the  transportation 
charges. 

Advanced  Charges — These  are  charges  for 
services  not  jierformed  by  the  mover,  but  by 
someone  else.  A  professional,  craftsman,  or 
other  third  party  may  perform  these  services 
at  your  request.  The  mover  pays  for  these 
services  and  adds  the  charges  to  your  bill  of 
lading  charges. 

Advertisement — This  is  any 
communication  to  the  public  in  connection 
with  an  offer  or  sale  of  any  interstate 
transportation  service.  This  will  include 
written  or  electronic  database  listings  of  your 
mover's  name,  address,  and  telephone 
number  in  an  on-line  database. 

Agent— \  local  moving  company 
authorized  to  act  on  behalf  of  a  larger, 
national  company. 

Appliance  Service — The  preparation  of 
major  electrical  appliances  to  make  them  safe 
for  shipment. 

Bill  of  Lading — The  receipt  for  your  goods 
and  the  contract  for  its  transportation. 

Carrier — The  mover  transporting  your 
household  goods. 

Certified  Scale — Any  scale  designed  for 
weighing  motor  vehicles,  including  trailers  or 
semi-trailers  not  attached  to  a  tractor,  and 
certified  by  an  authorized  scale  inspection 
and  licensing  authority.  A  certified  scale  may 
also  be  a  platform  or  warehouse  type  scale 
properly  inspected  and  certified.  An  on- 
board trailer  scale  is  not  a  certified  scale. 

COD  (Cash  on  Delivery} — This  means 
payment  is  required  at  the  time  of  delivery 
at  the  destination  residence  (or  warehouse) 
for  transportation  for  you,  as  an  individual 
shipper. 

Estimate.  Binding — This  is  an  agreement 
made  in  advance  with  your  mover.  It 
guarantees  the  total  cost  of  the  move  based 
upon  the  quantities  and  services  shown  on 
the  estimate. 

Estimate.  Non-Binding — This  is  what  the 
carrier  believes  the  cost  will  be  based  up)on 
the  estimated  weight  of  the  shipment  and  the 
accessorial  services  requested.  A  non-binding 
estimate  is  not  binding  on  the  mover.  The 
final  charges  will  be  based  up>on  the  actual 
weight  of  your  shipment  and  the  tariff 
provisions  in  effect. 

Expedited  Service— This  is  an  agreement 
with  the  mover  to  perform  transportation  by 
a  set  date  in  exchange  for  charges  based  upon 
a  higher  minimum  weight. 

Flight  Charge — An  extra  charge  for  carrying 
items  up  or  down  flights  of  stairs. 

Guaranteed  Pickup  and  Delivery  Service — 
An  additional  level  of  service  featuring 
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guaranteed  dates  of  service.  Your  mover  will 
provide  reimbursement  to  you  for  delays. 
This  premium  service  is  often  subject  to 
minimum  weight  requirements 

High  Value  Article — These  are  items 
included  in  a  shipment  valued  at  more  than 
S220  per  kilogram  (Si 00  per  pound). 

Household  goods  a.s  used  in  connection 
with  transportation,  means  the  personal 
effects  or  property  used,  or  to  bf  used,  in  a 
dwelling  The  personal  effects  and  property 
must  be  a  part  of  the  equipment  or  supplies 
of  such  a  dwelling  or  similar  properfs'. 

Household  Goods  Agents — There  are  two 
types  of  household  goods  agents 

(1)  A  prime  agent  provides  a  transportation 
service  for  vour  mover  or  on  us  behaif, 
including  the  selling  of.  or  arranging  for.  a 
transportation  service  Your  mover  permits  or 
requires  the  agent  to  provide  services  under 
the  terms  of  an  agreement  or  arrangement 
with  them.  A  prime  agent  does  not  provide 
services  on  an  emergency  or  temporary  basis 

(2)  .^n  emergency  or  temporary-  agent 
provides  origin  or  destination  services  on 
vour  nKDver's  behalf,  excluding  the  selling  of 
ur  arranging  for.  a  transfxirtation  service, 
"lour  mover  permits  or  requires  the  agent  to 
provuip  such  ser%iL-es  under  the  terms  of  an 
agreement  ur  arrangement  with  them.  The 
agent  performs  such  services  only  on  an 
emergency  or  temporarv  basis. 

Inventory — The  detailed  descriptive  list  of 
your  household  g<x)ds  showing  the  number 
and  condition  of  each  item 

Unehaul  Charges — The  tnari^es  of  the 
vehicle  transportation  portion  ut  your  move. 
These  charges  apply  m  addition  to  the 
accessorial  serv  ice  charges. 

Long  Carry — An  added  charge  for  carrying 
article^xcessive  distances  between  the 
mover's  vehicle  and  your  residence. 

Moy— An  option  You  or  vour  mover  may 
do  something,  but  it  is  not  a  requirement. 

Mover — A  motor  common  carrier  engaged 
in  the  transportation  of  household  goods  and 
its  household  goods  agents. 

Must — A  legal  obligation.  You  or  your 
mover  must  do  sometrimg. 

Order  for  Ser^'ice — The  document 
authorizing  the  mover  to  transport  your 
household  gtxids. 

Order  (Bill  of  Lading]  Xumtx^r — The 
number  used  to  identify  and  track  your 
shipment. 

Peak  Season  Rates — Higher  linehaul 
charges  applicable  during  the  summer 
months 

Pickup  and  Delivery  Charges — Separate 
transportation  charges  applicable  for 
transporting  your  shipment  between  the 
s!orage-in-transit  warehouse  and  vour 
residence 

Re<isonable  Dispatch — The  performance  of 
:r-ansportation  on  the  dates,  or  during  the 
period  of  time,  agreed  upon  by  you  and  your 
mover  and  sh(.)wn  on  the  Order  For  Service/ 
Bill  of  Lading  For  examiile.  if  vour  mover 
deiit>erately  withholds  any  shipment  from 
df'iiverv  after  vnu  offer  to  pav  the  tiinding 
e^t.matf•  or  1 10  percent  of  a  non-binding 
estimate,  your  mover  has  not  transported  the 
goods  with  reasonable  dispatch.  The  term 
"reasonable  dispatch"  excludes 
transpiortation  provided  under  your  mover's 
tariff  provisions  requiring  guaranteed  service 


dates.  Your  mover  will  have  the  defenses  of 
force  majeure,  i.e.,  superior  or  irresistible 
force,  as  construed  by  the  courts.  "Force 
majeure"  in  this  context,  means  a  defense 
protecting  the  pa.-ties  in  the  event  that  a  part 
of  the  contract  cannot  be  performed  due  to 
causes  which  are  outside  the  control  of  the 
parties  and  could  not  he  avoided  by  exercise 
of  due  care 

Should — A  recommendation.  We 
recommend  you  or  your  mover  do  something, 
but  it  is  not  a  requirement. 

Shuttle  Serv'/ce — The  use  of  a  smaller 
vehicle  to  provide  service  to  residences  not 
accessible  to  the  mover's  normal  linehaul 
vehicles. 

Storage-In-Transit  (SIT) — The  temporary 
warehouse  storage  of  your  shipment  pyending 
further  transportation  For  example,  you  may 
incur  these  charges  if  your  new  home  is  not 
quite  ready  to  occupy  You  must  specifically 
request  SIT  service  This  may  not  exceed  a 
total  of  180  days  of  storage  You  will  be 
responsible  for  the  added  charges  for  SIT 
service,  as  well  as  the  warehouse  handling 
and  final  delivery  cha.'^es. 

Tariff— A  schedule  of  rates  or  charges. 

Tn^nsportation  of  Household  Goods — This 
means  either  one  of  the  following  two  things: 

(1)  You  arrange  and  pay  for  transportation 
of  household  goods.  This  may  include 
transportation  from  a  factory  or  store,  when 
you  purchase  the  household  goods  with  the 
intent  to  use  the  goods  in  your  own  dwelling. 

(2)  Another  party  arranges  and  f>ays  for  the 
transportation  of  your  household  goods. 

Valuation — The  degree  of  "worth"  of  the 
shipment.  The  valuation  charge  compiensates 
the  mover  for  assuming  a  greater  degree  of 
liability  than  is  provided  for  in  its  base 
transportation  charges. 

Warehouse  Handling — An  additional 
charge  applicable  each  time  SIT  service  is 
provided.  This  charge  compensates  the 
mover  for  the  physical  placement  and 
removal  of  items  within  the  warehouse. 

We.  Us.  and  Our — The  Federal  Highway 
Administration  (FHAV.^j 

You  and  Your — You  are  an  individual 
shipf>er  of  household  goods.  You  are  a 
consignor  or  consigcee  of  a  household  goods 
shipment  and  your  mover  identifies  you  as 
such  in  the  bill  of  lading  contract.  You  own 
the  goods  being  transported. 

Where  may  other  terms  used  in  this 
pamphlet  be  defined?  You  may  find  other 
terms  used  in  this  pamphlet  defined  in  49 
U.S.C.  13102  The  definitions  in  this  statute 
control.  If  terms  are  used  in  this  pamphlet 
and  the  terms  are  neither  defined  here  nor  in 
49  U.S.C.  13102.  the  terms  will  have  the 
ordinary  practical  meaning  of  such  terms. 

Subpart  B — Before  Requesting  Services  From 
Any  Mover 

What  IS  my  mover's  normal  liability  for  loss 
and  damage  when  my  mover  accepts  goods 
from  me? 

In  general,  your  mover  is  legally  liable  for 
loss  or  damage  if  it  happens  during 
p)erfonTiance  of  any  of  these  services 
identified  on  your  mover's  lawful  bill  of 
lading: 

(1 )  Transportation  of  household  goods. 


(2)  Storage-in-transit  of  household  goods, 
including  incidental  pickup  or  delivery 
service. 

(3)  Servicing  of  an  appliance  or  other 
article,  if  your  mover  or  its  agent  performs 
the  servicing. 

Your  mover  is  liable  for  loss  of,  or  damage 
to.  any  household  goods  to  the  extent 
provided  in  the  current  Surface 
TransfKirtation  Board's  Released  Rates  Order. 
Your  mover  may  have  additional  liability  if 
your  mover  sells  excess  liability  insurance  to 
you. 

All  moving  companies  are  required  to 
assume  liability  for  the  value  of  the  goods 
transp>orted.  However,  there  are  different 
levels  of  liability,  and  you  should  be  aware 
of  the  amount  of  protection  provided  and  the 
charges  for  each  option. 

Basically,  most  movers  offer  four  different 
levels  of  liability  (options  1  through  4.  below) 
under  the  terms  of  their  tariffs  and  pursuant 
to  the  Surface  Transportation  Board's 
Released  Rates  Orders.  These  orders  govern 
the  moving  industry. 

Option  1:  Released  Value 

This  is  the  most  economical  protection 
option  available.  This  no-additional  cost 
option  provides  minimal  protection.  Under 
this  option,  the  mover  assumes  liability  for 
no  more  than  SI. 32  cents  p>er  kilogram  (60 
cents  p>er  pound).  p>er  article.  Loss  or  damage 
claims  are  settled  based  up>on  the  kilogram 
(or  [x>und)  weight  of  the  article  multiplied  by 
SI. 32  cents  p>er  kilogram  (60  cents  per 
pKJund).  For  example,  if  your  mover  lost  or 
destroyed  a  4.54  kilogram  (10  pound)  stereo 
component  valued  at  SlOOO,  your  mover 
would  be  liable  for  no  more  than  S6.00. 
Obviously,  you  should  think  carefully  before 
agreeing  to  such  an  arrangement.  There  is  no 
extra  charge  for  this  minimal  protection,  but 
you  must  sign  a  specific  statement  on  the  bill 
of  lading  agreeing  to  it. 

Option  2:  Declared  Value 

Under  this  option,  the  valuation  of  your 
shipiment  is  based  upxin  the  total  weight  of 
the  shipment  times  S2.75  per  kilogram  (SI. 25 
p>er  p>ound).  For  example,  a  1,614.4  kilogram 
(4,000  pound)  shipment  would  have  a 
maximum  liability  value  of  S5.000.  Any  loss 
or  damage  claim  under  this  option  is  settled 
based  upon  the  depreciated  value  of  the  lost 
or  damaged  item(s)  up  to  the  maximum 
liability  value  based  up>on  the  weight  of  the 
entire  shipment.  Under  this  option,  if  you 
shipped  a  4.54  kilogram  (10  pound)  stereo 
compwnent  originally  costing  SlOOO.  your 
mover  would  be  liable  for  up  to  SlOOO.  based 
upton  the  depreciated  value  of  the  item. 

Unless  you  specifically  agree  to  other 
arrangements,  the  mover  must  assume 
liability  for  the  entire  shipment  based  upon 
this  option.  Also,  the  mover  is  entitled  to 
charge  you  $7.00  for  each  SlOOO  (or  fraction 
thereof]  of  liability  assumed  for  shipments 
transported  under  this  option.  In  the  example 
above,  the  valuation  charge  for  a  shipment 
valued  at  S5.000  would  be  S3S.00  Under  this 
option,  your  shipment  is  protected  based 
upon  its  depreciated  value,  and  the  law 
allows  your  mover  to  charge  you  a  fee  for  this 
extra  prptection. 
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Option  3:  Lump  Sum  Viilun 

Under  this  option,  similar  to  Option  2,  if 
the  value  of  your  shipment  excei»ds  $2.75  per 
Isilogram  ($1  25  per  pound)  times  the  weight 
of  the  shipment,  you  may  obtain  Additional 
liability  protection  from  your  mover  You  do 
this  by  declaring  a  specific  dollar  value  for 
your  shipment.  The  amount  you  declare  must 
exceed  $2  75  per  kilogram  (SI  25  per  pound) 
tiroes  the  weight  of  the  shipment.  The 
amount  of  value  you  declare  is  subject  to  the 
same  valuation  charge  ($7.00  per  SIOOO)  as 
described  in  Option  2.  For  example,  if  you 
declare  your  1.814  4  kilogram  (4.000  pound) 
shipment  is  worth  SIO.COO  (instead  of  the 
SS.OOO  under  Option  2).  the  mover  will 
charge  you  $7  00  for  each  $1000  of  declared 
value,  or  S70.tX)  for  this  increased  level  of 
liaWlity.  If  you  ship  unusually  expensive 
articles,  you  may  wish  to  declare  this  extra 
value.  You  must  make  this  declaration  in 
writing  on  the  bill  of  lading. 

Option  4:  Full  Value  Protection 

Many  movers  offer  a  fourth  level  of  sdded- 
value  protection,  often  referred  to  as  "full 
value  protection"  or  "full  replacement 
value."  If  you  elect  to  purchase  full  value 
protection,  when  your  mover  loses,  damages 
or  destroys  your  articles,  your  mover  must 
repair,  replace  with  like  items,  or  settle  in 
cash  at  the  current  market  replacement  value, 
regardless  of  the  age  of  the  lost  or  damaged 
item  Unlike  the  other  options,  depreciation 
of  the  lost  or  damaged  item  is  not  a  factor  in 
determining  replacement  value  when  the 
shipment  is  moved  under  full  value 
proln<:tion 

The  cost  for  full  value  protection  is 
appmximately  $8.50  :  •  i  of  declared 

value,  however,  your  i  value 

declared  must  be  e<]ual  to  the  weight  of  the 
shipment  multiplied  by  $7  70  per  kilogram 
($3.50  per  pound).  This  is  further  subje<.t  to 
a  minimum  declaration  of  $21,000  Fur 
example,  if  your  shipment  weighs  2,268 
kilograms  (5,000  pounds),  the  minimum 
daclaretl  value  must  be  at  least  $21,000  The 
exact  co.st  for  full  value  prulection  may  vary 
by  mover  and  may  if  further  subiect  to 
various  deductible  levels  of  liability.  These 
liability  levels  may  reduce  your  cost.  Ask 
your  mover  for  the  details  of  its  specific  plan. 
•         «         •         •         • 

Under  these  four  options,  movers  are 
permitted  to  limit  their  liability  for  loss  or 
damage  to  articles  of  extraordinary  value. 
unless  you  specifically  list  these  articles  on 
the  shipping  documents.  An  article  of 
extraordinary  value  is  any  item  whose  value 
exceeds  $220  per  kilogram  ($100  per  poundl 
Ask  your  mover  for  a  complete  explanation 
of  this  limitation  before  your  move  It  is  your 
mponsibililv  to  studv  this  prfivision 
carefully  and  to  make  the  necessary 
declaration. 

These  optional  levels  of  liability  are  not 
insurance  agreements  governed  by  State 
insurance  laws,  but  instead  are  authorized 
under  Released  Rates  Orders  of  the  Surface 
Transportation  Board  of  the  US  Department 
of  Transportation. 

In  addition  to  these  options,  some  movers 
may  also  offer  to  sell,  or  procure  for  you, 
separate  liability  insurance  from  a  third-party 
insurance  company  when  you  release  your 


shipment  for  transportation  at  the  minimum 
released  value  of  $1.32  per  ki'ograro  (60  cents 
per  pound)  per  article  (Option  1).  This  is  not 
valuation  coverage  governed  by  Federal  law, 
but  optional  insurance  regulated  under  State 
law.  If  you  purchase  this  separate  coverage, 
in  the  event  of  loss  or  damage  being  the 
mover's  responsibility,  the  mover  is  liable 
only  for  an  amount  not  exceeding  $1.32  per 
kilogram  (60  cents  per  pound)  per  article, 
and  the  balance  of  the  loss  is  recoverable 
from  the  insurance  company  up  to  the 
amount  of  insurance  purchased.  The  mover's 
representative  can  advise  you  of  the 
availability  of  such  liability  insurance  and 
the  cost. 

If  you  purchase  liability  insurance  from  or 
through  your  mover,  the  mover  is  required  to 
issue  a  policy  or  other  written  record  of  the 
purchase  and  to  provide  you  with  a  copy  of 
the  policy  or  other  document  at  the  time  of 
purchase  If  the  mover  fails  to  comply  with 
this  requirement,  the  mover  becomes  fully 
liable  for  any  claim  for  loss  or  damage 
attributed  to  its  negligence. 

What  actions  by  me  limit  or  reduce  my 
mover's  normal  liability'^ 

Your  actions  may  limit  or  reduce  your 
mover's  normal  liability,  under  the  following 
three  circumstances: 

(1)  You  include  perishable  household 
goods  without  your  mover's  knowledge. 

(2)  You  ship  household  goods  valued  at 
more  than  $1.32  per  kilogram  (60  cents  per 
pound)  per  article 

(3)  You  fail  to  notify  your  mover  in  writing 
of  articles  valued  at  more  than  $220  per 
kilogram  ($100  per  pound) 

In  such  cases,  you  will  be  entitled  to  full 
recovery  up  to  the  declared  value  of  the 
article  or  articles,  not  to  exceed  the  declared 
value  of  the  entire  shipment. 

May  my  mover  have  agents? 

Yes.  your  mover  may  have  agents.  If  your 
mover  has  agents,  your  mover  must  have 
written  agreements  with  Its  prime  agents. 
Your  mover  and  its  retained  prime  agent 
must  sign  their  agreements  Copies  of  all  your 
mover's  prime  agent  agreements  must  be  in 
its  files  for  a  period  of  at  least  24  months 
following  the  date  of  terrnination  of  each 
agreement. 

What  Items  must  be  in  my  mover's 
advertisements? 

Your  mover  must  publish  and  use  only 
truthful,  straightforward,  and  honest 
advertisements.  Your  mover  must  include 
certain  Information  in  all  advertisements  for 
all  services  (including  any  accessorial 
services  incidental  to  or  piart  of  interstate 
transportation).  Your  mover  must  require 
each  of  its  agents  to  include  the  same 
information  in  its  advertisements  The 
information  must  include  the  following  two 
pieces  of  information  about  your  mover 

(1)  Name  or  trade  name  of  the  company  or 
Individual,  under  whose  U.S.  DOT  number 
the  advertised  service  will  originate. 

(2)  US.  DOT  number,  assigned  by  the 
FHWA  authorizing  your  mover  to  operate. 
Your  mover  must  display  the  information  as: 
USDOT  No  (assigned  number.) 


How  must  my  mover  handle  complaints  and 
inquiries? 

All  movers  are  expected  to  respond 
promptly  to  complaints  or  inquiries  from 
you,  its  customer.  Should  vou  have  a 
complaint  or  question  about  your  move,  you 
should  first  attempt  to  obtain  a  satisfactory 
response  from  the  mover's  local  agent,  the 
sales  representative  who  handled  the 
arrangements  for  your  move,  or  the  driver 
assigned  to  your  shipment. 

If  for  any  reason  you  are  unable  to  obtain 
a  satisfactory  respK)nse  from  one  of  these 
persons,  you  should  then  contact  the  mover's 
principal  office  When  you  make  such  a  call, 
be  sure  to  have  available  your  copies  of  all 
the  documents  relating  to  your  move. 
Particularly  important  is  the  number 
a<!<iigned  to  your  shipment  by  your  mover. 

Interstate  movers  are  also  required  to  offer 
neutral  arbitration  as  a  means  of  resolving 
consumer  disputes.  Your  mover  is  required 
to  provide  you  with  Information  regarding  its 
arbitration  program. 

All  interstate  moving  companies  are 
required  to  maintain  a  complaint  and  inquiry 
procedure  to  assist  their  customers.  At  the 
time  you  make  the  arrangements  for  your 
move,  you  should  ask  the  mover's 
representative  for  a  description  of  the 
mover's  procedure,  the  telephone  number  to 
be  used  to  contact  the  carrier,  and  whether 
the  mover  will  pay  for  such  telephone  calls. 
Your  mover's  procedure  must  include  the 
following  four  things: 

(1)  A  communications  system  allowing  you 
to  communicate  with  your  mover's  principal 
place  of  business  by  telephone. 

(2)  A  telephone  number. 

(3)  A  clear  and  concise  statement  about 
who  must  pay  for  complaint  and  inquiry 
telephone  calls. 

(4)  A  written  or  electronic  record  system 
for  recording  all  inquiries  and  complaints 
received  from  you  by  any  means  of 
communication.  Your  mover  must  give  you 
a  clear  and  concise  written  description  of  its 
procedure. 

Do  I  have  the  right  to  inspect  my  mover's 
tariffs  (schedules  of  charges)  applicable  to 
my  move? 

The  Surface  Transportation  Board,  another 
Federal  agency,  requires  your  mover  to 
advise  you  of  your  right  to  inspect  your 
mover's  tariffs  (its  schedules  of  rates  or 
charges)  governing  your  shipment.  Mover 
tariffs  are  made  a  part  of  the  contract  of 
carriage  (bill  of  lading)  between  you  and  the 
mover.  You  may  insi)ect  the  tariff  at  the 
mover's  facility,  or,  upon  request,  the  mover 
will  furnish  you  a  free  copy  of  any  tariff 
provision  containing  the  mover's  rates,  rules, 
or  charges  governing  your  shipment.  The 
terms  of  the  tariff  cannot  be  changed. 

Tariffs  may  include  provisions  limiting  the 
mover's  liability.  This  would  generally  be 
described  in  a  section  on  declaring  value  on 
the  bill  of  lading.  A  second  tariff  may  set  the 
time  periods  for  filing  claims.  This  would 
generally  be  described  in  Section  6  on  the 
reverse  side  of  a  bill  of  lading.  A  third  tariff 
may  reserve  your  mover's  right  to  assess 
addiiional  charges  for  additional  services 
performed.  For  non-binding  estimates, 
another  tariff  may  base  charges  upon  the 


Federal  Register  /  Voi.  63.  No.  94 /Friday.  May   15.   1998    Proposed  Rules 


J.  -    iT> 


exact  weight  uf  the  goods  transported   Your 
mover  may  have  other  tariffs,  too  Piease  refer 
to  your  mover's  tariffs  for  exactly  what  those 
might  be 

Must  my  mowr  have  an  arbitration  program? 

Your  mover  must  have  an  arbitration 
program  for  your  use.  Your  mover  must 
establish  and  maintain  an  au'bitration 
program  with  the  following  eleven  minimum 
elements: 

(1)  The  arbitration  program  offered  to  you 
must  prevent  your  mover  from  having  any 
special  advantage,  because  you  live  or  work 
in  a  place  distant  from  the  mover's  principal 
or  other  place  of  business 

(2)  Before  your  household  gcjods  are 
tendered  for  transfxirt.  your  mover's 
arbitration  program  must  provide  notice  to 
you  of  the  availability  of  neutral  arbitration, 
including  the  following  three  things 

(a)  A  summary  of  the  art)itration  procedure. 

(b)  Any  applicable  costs. 

(c)  A  disclostire  of  the  legal  effects  of 
election  to  use  arbitration. 

(3)  Ujxjn  your  request,  your  mover  must 
provide  forms  and  information  necessary  for 
initiating  an  action  to  resolve  a  dispute  under 
arbitration. 

(4)  Each  person  authorized  to  arbitrate 
must  be  independent  of  the  parties  to  the 
dispute  and  caf>able  of  resolving  such 
disputes,  and  your  mover  must  ensure  the 
arbitrator  is  authorized  and  able  to  obtain 
from  you  or  your  mover  any  material  or 
relevant  information  to  carry  out  a  fair  and 
expeditious  decision  making  process. 

(5)  You  must  not  be  required  to  pay  more 
than  one-half  of  the  arbitration's  cost.  If  the 
arbitrator  makes  a  determination  as  to  the 
{percentage  of  payment  of  the  costs  for  each 
party  in  the  arbitration  decision,  the 
arbitrator  will  maintain  this  right. 

(6)  Your  mover  must  refrain  from  requiring 
you  to  agree  to  use  arbitration  before  a 
dispute  arises. 

(7)  Arbitration  is  binding  for  claims  of 
$1000  or  less,  if  you  request  arbitration. 

(8)  Arbitration  is  binding  for  claims  of 
more  than  $1000,  only  if  you  request 
arbitration  and  your  mover  agrees  to  it 

(9)  If  all  parties  agree,  the  arbitrator  may 
provide  for  an  oral  presentation  of  a  dispute 
by  a  party  or  representative  of  a  party. 

(10)  The  arbitrator  must  render  a  decision 
within  60  days  of  receipt  of  written 
notification  of  the  dispute,  and  a  decision  by 
an  arbitrator  may  include  any  remedies 
appropriate  under  the  circumstances. 

(11)  The  60-day  period  may  be  extended 
for  a  reasonable  period  if  you  or  your  mover 
fail  to  provide  information  in  a  timely 
maimer. 

Your  mover  must  produce  and  distribute  a 
concise,  easy-to-read,  accurate  summary  of 
its  arbitration  program. 

Must  my  mover  inform  me  about  my  rights 
and  responsibilities  under  Federal  law? 

Yes,  your  mover  must  inform  you  about 
your  rights  and  respwnsibilities  under 
Federal  law.  Your  mover  must  produce  and 
distribute  this  document.  It  is  the  text  and  in 
the  general  order  of  appendix  A  to  49  CFR 
Part  375. 


What  other  irformatinn  muT't  my  mover 
provide  to  mp' 

Before  your  mover  exef  utes  an  order  for 
service  for  a  shipment  of  household  goods, 
your  mover  must  furnish  to  you  the  following 
three  documents. 

(1)  The  contents  of  appendix  A,  "Your 
Rights  and  Kesponsihslities  When  You 
Move,"  this  pamphlet 

(2)  A  concise,  easy-to-read,  accurate 
summary  of  your  mover's  arbitration 
program. 

(3)  A  concise,  easy  to  read,  accurate 
summary  of  your  mover's  customer 
complaint  and  inquiry  handling  procedures 
Included  in  this  summary  must  be  the 
following  two  items: 

(a)  The  main  telephone  number  you  may 
use  to  communicate  with  your  mover. 

(b)  A  clear  and  concise  statement 
concerning  who  must  pay  for  telephone  calls. 

Your  mover  may.  at  its  discretion,  provide 
additional  information  to  you. 

How  must  my  mover  collect  charges? 

Your  mover  must  issue  you  an  honest, 
truthful  freight  or  expense  bill  for  each 
shipment  transported  Your  mover's  freight 
or  expense  bill  must  contain  the  following  19 
items: 

(1)  Name  of  the  consignor. 

(2)  Name  of  the  consignees. 

(3)  Date  of  the  shipment. 

(4)  Origin  point 

(5)  Destination  points. 

(6)  Number  of  packages. 

(7)  Description  of  freight. 

(8)  The  weight  of  the  freight  if  applicable 
to  the  rating  of  the  freight, 

(9)  The  volume  of  the  freight,  if  applicable 
to  the  rating  of  the  freight. 

(10)  The  measurement  of  the  freight,  if 
applicable  to  the  rating  of  the  freight. 

(11)  Exact  rate(s)  assessed. 

(12)  Disclose  the  actual  rates,  charges,  and 
allowances  for  the  transportation  service, 
when  your  mover  electronically  presents  or 
transmits  freight  or  expense  bills  to  you. 

(13)  Indicate  reductions,  allowances,  or 
other  adjustments  may  apply  when  the  actual 
rate,  charge,  or  allowance  is  dependent  up>on 
the  performance  of  a  service  by  a  third  party 
to  the  transportation  arrangement  (such  as. 
tendering  a  volume  of  freight  over  a  stated 
p>eriod  of  time),  when  your  mover 
electronically  presents  or  transmits  freight  or 
expense  bills  to  you. 

(14)  Total  charges  due. 

(15)  The  nature  and  amount  of  any  sp)ecial 
service  charges. 

(16)  The  points  where  special  services 
were  rendered 

(17)  Route  of  movement  and  name  of  each 
carrier  participating  in  the  transpxirtation. 

(18)  Transfer  pxjints  where  shipments 
moved. 

(19)  Address  where  you  must  pay  or 
address  of  bill  issuer's  principal  place  of 
business. 

Your  mover  must  present  its  freight  or 
expense  bill  to  you  within  15  days  of  the  date 
of  delivery  of  a  shipment  at  its  destination. 
The  computation  of  time  excludes  Saturdays. 
Sundays,  and  Federal  holidays. 

If  your  mover  lacks  sufficient  information 
to  compute  its  charges,  your  mover  must 


present  its  freight  bill  for  payment  wiihjn  7 
days  of  the  date  when  sufficient  information 
does  become  available. 

May  my  mover  collect  charges  upon  delivery? 

Yes.  Your  mover  may  set 
nondiscriminatory  rules  governing  collect- 
on-delivery  service  and  the  collection  of 
coUect-on-delivery  funds.  If  you  p>ay  your 
mover  at  least  110  percent  of  the  approximate 
costs  of  a  non-binding  estmiate  on  a  coUect- 
on-delivery  shipment,  your  mover  must 
relinquish  p»ossession  of  the  shipment  at  the 
time  of  delivery.  Your  mover  may  specify  the 
form  of  payment  acceptable  to  it 

May  my  mover  extend  credit  to  me? 

Your  mover  may  relinquish  px>ssesslon  of 
freight  before  you  pay  its  tariff  charges.  Your 
mover  may  extend  credit  to  you  in  the 
amount  of  the  tariff  charges.  Your  mover 
must  ensure  you  will  p>ay  its  tariff  charges 
within  the  credit  period.  The  credit  period 
must  begin  on  the  day  following  presentation 
of  its  freight  bill  to  you.  Under  Federal 
regulation,  the  standard  credit  period  is  15 
days,  including  Saturdays.  Sundays,  and 
Federal  holidays,  except  your  mover  may 
establish  its  own  standard  credit  period  of  up 
to  30  calendar  days.  Your  mover  may  also 
establish  a  service  charge  for  extending 
credit,  including  a  minimum  service  charge. 
Your  mover's  service  charge  only  applies 
when  your  payments  are  made  after  its 
established  standard  credit  period.  For 
example,  if  your  mover's  established 
standard  credit  period  is  less  than  the 
maximum  30-calendar-day  period,  your 
mover  may  extend  credit  including  a  service 
charge  for  the  additional  time  up  to  the 
maximum  30-calendar-day  period.  If  your 
mover  extends  such  credit,  you  may  elect  to 
p)ostpx)ne  pjayment,  including  the  service 
charge  until  the  end  of  the  extended  credit 
period. 

Your  mover  may  establish  additional 
service  charges  for  pwyments  made  after  the 
expiration  of  the  30-calendar-day  period.  If 
your  mover  establishes  additional  service 
charges,  your  mover  must  begin  to  compute 
service  charges  on  the  day  following  the  last 
day  of  its  standard  credit  period  If  your 
mover  establishes  service  charges,  your 
mover  must  notify  you  abiout  the  following 
three  things: 

(1)  The  only  purpx»se  of  the  service  chai^ 
is  to  prevent  you  firom  having  free  use  of  its 
funds. 

(2)  The  service  charge  encourages  your 
prompt  payment 

(3)  Your  failure  to  pey  within  the  credit 
period  will  require  your  mover  to  determine 
whether  you  will  comply  with  the  Federal 
credit  regulations  in  good  feith  in  the  future 
before  extending  credit  again. 

May  my  mover  accept  charge  cards  for  my 
payments? 

Your  mover  may  allow  you  to  use  a  charge 
card  for  the  peyment  of  the  freight  charges. 
Your  mover  may  accept  charge  cards 
whenever  you  ship  with  it  under  an 
agreement  and  tariff  requiring  pjayment  by 
casn,  certified  check,  or  a  cashier's  check  (a 
check  drawn  by  a  financial  institution — bank, 
credit  union,  savings  &  loan,  etc. — upton  itself 
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Institution). 

If  your  mover  allows  you  to  pay  for  a 
freight  or  expense  bill  by  charge  card,  your 
mover  deems  such  a  payment  to  be 
equivalent  to  payment  by  cash.  certiFied 
check,  or  a  cashier's  check.  The  charge  card 
plans  your  mover  participates  in  must  be 
identified  in  its  tariff  rules  or  items 
permitting  tho  acceptance  of  the  charge 
cards. 

If  you  cause  a  charge  card  issuer  to  reverse 
a  charge  transaction,  your  mover  may 
consider  your  action  tantamount  to  forcing 
your  mover  to  provide  an  involuntary 
extension  of  its  credit. 

Subpart  C — Service  Options  Provided 

What  service  options  may  my  mover  provide? 

Your  mover  may  provide  any  service 
options  it  chooses.  It  is  customary  for  movers 
to  offer  several  price  and  service  options. 

The  total  cost  of  your  move  may  increase 
if  you  want  additional  or  special  services. 
Before  you  agree  to  have  your  shipment 
moved  under  a  bill  of  lading  providing 
special  service,  you  should  have  a  clear 
understanding  with  your  mover  what  the 
additional  cost  will  be.  You  should  always 
consider  whether  you  may  find  other  movers 
who  may  provide  the  services  you  require 
without  requiring  you  to  pay  the  additional 
charges. 

One  service  option  is  a  SPACE 
BESEFVATION  If  you  agree  to  have  your 
shipment  transported  under  a  spece 
reservation  agreement,  you  will  pay  for  a 
minimum  number  of  cubic  feet  of  space  in 
the  moving  van  regardless  of  how  much 
space  in  the  van  your  shipment  actually 
occupies 

A  second  option  is  EXPEDITED  SEBVICE 
This  aids  you  if  you  must  have  your 
shipments  transported  on  or  between  specific 
dates  when  the  mover  could  not  ordinarily 
agree  to  do  so  in  its  normal  operations 

Another  customarv  service  option  is 
EXCLUSIVE  USE  OF  A  VEHtC±E  If  for  any 
reason  you  desire  or  require  your  shipment 
be  moved  by  itself  on  the  mover's  truck  or 
trailer,  most  movers  will  provide  such 
service. 

Still  ano'  '  is 

GUARAS]  .  OR  BETWEEN 

AGREED  DATES  Yim  ttiiirr  info  «n 
agreement  with  the  mover  where  the  mover 
provides  for  your  shipment  to  be  picked  up. 
transported  to  destination,  and  delivered  on 
specific  guaranteed  dates.  If  the  mover  hUs 
to  provide  the  service  as  agreed,  you  are 
entitled  to  be  compensated  at  a 
predetermined  amount  or  a  dally  rate  (per 
diem)  regardless  of  the  expense  you  actually 
might  have  incurred  as  a  result  of  the  mover's 
failure  to  perform. 

Before  requesting  or  agreeing  to  any  of 
these  price  and  service  options,  be  sure  to  ask 
the  mover's  representatives  about  the  Tinal 
costs  you  will  pay 

Transport  of  Shipments  on  Two  or  More 

Vehicles 

Although  all  movers  try  to  move  each 
shipment  on  one  truck,  it  becomes  necessary, 
it  times,  to  divide  a  shipment  among  two  or 
more  trucks.  This  may  occur  if  your  mover 


Iidi  a:iaen;it.,  cudil  meters  oi  space 

required  for  \  .nent  and  it  will  not  all 

fit  on  the  first  truck.  Your  mover  will  pick 
up  the  remainder  or  "leave  behind"  on  a 
second  truck  at  a  later  time  and  this  part  of 
your  shipment  may  arrive  at  the  destination 
at  a  later  lime  than  the  first  truck  When  this 
occurs,  your  transportation  charges  will  be 
determined  as  if  the  entire  shipment  moved 
on  one  truck. 

If  it  is  important  for  you  to  avoid  this 
inconvenience  of  a  "leave  behind."  be  sure 
your  estimate  includes  an  accurate 
calculation  of  the  cxiblc  meters  required  for 
your  shipment  Ask  your  estimator  to  use  a 
"Table  of  Measurements"  form  in  making 
this  calculation.  Consider  asking  for  a 
binding  estimate.  A  binding  estimate  is  more 
likely  to  be  conservative  with  regard  to  cubic 
meters  than  a  non-binding  estimate.  If  the 
mover  offers  space  reservation  service. 
consider  purchasing  this  service  for  the 
necessary  amount  of  space  plus  some  margin 
for  error.  In  any  case,  you  would  be  prudent 
to  "pnoritire"  your  goods  in  advance  of  the 
move  so  the  driver  will  load  the  more 
enential  items  on  the  first  truck  if  some  are 
left  behind. 

If  my  mover  sells  excess  liability  insurance 
coverage,  what  must  my  mover  do? 

If  your  mover  provides  the  service  of 
selling  excess  liability  insurance,  your  mover 
roust  follow  certain  regulations 

Your  mover,  its  employees,  or  its  agents. 
may  sell,  offer  to  sell,  or  procure  excess 
liability  insurance  coverage  for  you  for  loss 
and  damage  to  your  shipment,  if  both  of  the 
following  two  things  are  true: 

(1)  You  release  the  shipment  for 
transportation  at  a  value  not  exceeding  SI  32 
per  kilogram  (60  cents  per  pound)  p>er  article. 

(2)  You  fail  to  declare  a  valuation  of  S2.75 
or  more  per  kilogram  (S1.2S  or  more  per 
pound)  and  pay.  or  agree  to  pay.  your  mover 
for  assuming  liability  for  your  shipment 
equal  to  the  declared  value. 

Your  mover  may  offer,  sell,  or  procure  any 
type  of  insurance  policy  covering  loss  or 
damage  in  excess  of  its  specified  liability. 

Your  mover  must  issue  you  a  policy  or 
other  appropriate  evidence  of  the  insurance 
you  purchased.  Your  mover  must  provide  a 
copy  of  the  policy  or  other  appropriate 
evidence  to  you  at  the  time  your  mover  sells 
or  procures  the  insurance  Your  mover  must 
issue  policies  written  in  plain  English 

Your  mover  must  clearly  sp)ecify  the  nature 
and  extent  of  coverage  under  the  policy.  Your 
mover's  failure  to  issue  you  a  policy,  or  other 
appropriate  evidence  of  insurance  you 
purchased,  will  subject  your  mover  to  full 
liability  for  any  claims  to  recover  loss  or 
damage  attributed  to  them. 

Your  mover  must  provide  in  its  tariffs  for 
the  provision  of  excess  liability  insurance 
coverage.  The  tariff  must  also  provide  for  the 
base  transportation  charge,  including  its 
aasumption  for  full  liability  for  the  value  of 
the  shipment  This  would  be  In  the  event 
your  mover  fails  to  issue  you  a  policy  or 
other  appropnate  evidence  of  insurance  at 
the  time  of  purchase. 


Subpart  D — hslirnaliiii;  (  harxps 

Must  my  mover  e^;. ..:...'!  ;.'.;  tr^insportation 
and  accessorial  charges  for  my  move? 

Your  mover  must  provide  you  a  written 
estimate  of  all  charges,  including 
transportation,  accessorial,  and  advance 
charges.  Your  mover's  "rate  quote"  is  not  an 
estimate. 

A  binding  estimate  is  an  agreement  made 
in  advance  with  your  mover.  It  guarantees 
the  total  cost  of  the  move  based  upon  the 
quantities  and  services  shown  on  your 
mover's  estimate. 

A  non-binding  estimate  is  what  your  mover 
believes  the  total  cost  will  be  for  the  move, 
based  ujxin  the  estimated  weight  of  the 
shipment  and  the  accessorial  services 
requested.  A  non-binding  estimate  is  not 
binding  on  the  your  mover.  Your  mover  will 
base  the  final  charges  upon  the  actual  weight 
of  your  shipment  and  its  tariff  provisions  in 
effect. 

How  must  my  mover  estimate  charges  under 
the  regulations? 

Binding  Estimates 

Your  mover  may  charge  you  for  providing 
a  binding  estimate.  The  binding  estimate 
must  clearly  describe  the  shipment  and  all 
services  provided. 

When  you  receive  a  binding  estimate,  you 
cannot  be  required  to  pay  any  more  than  the 
estimated  amount.  However,  if  you  have 
requested  the  mover  provide  more  services 
than  those  included  in  the  estimate,  the 
mover  may  demand  full  payment  for  those 
added  services  at  time  of  delivery.  Such 
services  might  include  destination  charges 
often  not  known  at  origin  (i  e..  long  carry 
charges,  shuttle  charges,  or  extra  stair  carry 
charges). 

A  binding  estimate  must  be  in  writing  and 
a  copy  must  be  made  available  to  you  before 
you  move. 

If  you  agree  to  a  binding  estimate,  you  are 
responsible  for  paying  the  charges  due  by 
cash,  certified  check,  or  a  cashier's  check.     4 
The  charges  are  due  your  mover  at  the  time 
of  delivery  unless  the  mover  agrees,  before 
you  move,  to  extend  credit  or  to  accept 
payment  by  charge  card.  If  you  are  unable  to 
pay  at  the  time  the  shipment  is  delivered,  the 
mover  may  place  your  shipment  in  storage  at 
your  expanse  until  you  pay  the  charges. 

Other  requirements  of  binding  estimates 
include  the  following  seven  elements: 

(1)  Your  mover  must  retain  a  copy  of  each 
binding  estimate  as  an  addendum  to  the  bill 
of  lading. 

(2)  Your  mover  must  clearly  indicate  up)on 
each  binding  estimate's  face  the  estimate  is 
binding  upon  you  and  your  mover  Each 
binding  estimate  must  also  clearly  indicate 
on  its  face  the  charges  shown  are  the  charges 
to  be  assessed  for  only  those  services 
specifically  identified  in  the  estimate. 

(3)  Your  mover  must  clearly  describe 
binding  estimate  shipments  and  all  services 
to  be  provided. 

(4)  If  your  mover  believes  you  are 
tendering  additional  household  goods  or  are 
requiring  additional  services  not  Identified  in 
the  binding  estimate,  your  mover  may  not 
honor  the  binding  estimate.  However,  before 
loading  your  shipment,  your  mover  must  do 
one  of  the  following  four  things: 
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(a)  Reaffirm  the  binding  estimate. 

(b)  Negotiate  a  revised  written  binding 
estimate  listing  the  additional  household 
goods  or  services. 

(c)  Make  a  new  agreement  with  you. 

(d)  Add  an  addendum  to  the  contract,  in 
writing,  stating  both  of  you  will  consider  the 
original  binding  estimate  as  a  non-binding 
estimate.  You  should  read  more  below.  This 
may  seriously  affect  how  much  you  may  pay 
for  the  entire  move. 

(5)  Once  your  mover  loads  your  shipment, 
your  mover's  failure  to  execute  a  new 
binding  estimate  or  a  non-binding  estimate 
signifies  it  has  reaffirmed  the  original 
binding  estimate.  Your  mover  may  not  collect 
more  than  the  amount  of  the  original  binding 
estimate,  except  as  provided  in  the  next 
paragraph. 

(6)  If  you  add  additional  services  at  the 
destination  and  the  services  fail  to  appear  on 
your  mover's  estimate,  your  mover  may 
require  full  payment  for  these  additional 
destination  services  at  the  time  of  delivery. 

(7)  Failure  of  your  mover  to  relinquish 
possession  of  a  shipment  upon  your  offer  to 
pay  the  binding  estimate  amount  constitutes 
a  failure  to  transport  a  shipment  with 
"reasonable  dispatch"  and  subjects  your 
mover  to  cargo  delay  claims  pursuant  to  49 
CFR  Part  370. 

Non-Binding  Estimates 

The  mover  is  not  permitted  to  charge  you 
for  giving  a  non-binding  estimate. 

A  non-binding  estimate  is  not  a  bid  or 
contract.  It  is  provided  by  the  mover  to  give 
you  a  general  idea  of  the  cost  of  the  move, 
but  it  does  not  bind  your  mover  to  the 
estimated  cost.  You  should  expect  the  final 
cost  to  be  more  than  the  estimate.  The  actual 
cost  will  be  in  accordance  with  the  mover's 
tariffs.  Your  mover  is  legally  obligated  to 
collect  the  charges  shown  in  its  tariffs. 
regardless  of  what  your  mover  writes  in  its 
non-binding  estimates  The  charges 
contained  in  its  tariffs  are  essentially  the 
same  for  the  same  weight  shipment  moving 
the  same  distance.  If  you  obtain  differing 
non-binding  estimates  from  different  movers, 
you  will  be  obligated  to  pay  only  the  amount 
specified  in  your  mover's  tariff  Therefore,  a 
non-binding  estimate  may  have  no  effect  on 
the  amount  you  will  have  to  pay. 

Non-binding  estimates  must  be  in  writing 
and  clearly  describe  the  shipment  and  all 
services  provided.  Any  time  a  mover 
provides  such  an  estimate,  the  amount  of  the 
charges  estimated  must  be  on  the  order  for 
service  and  bill  of  lading  relating  to  your 
shipment.  When  you  are  given  a  non-binding 
estimate,  do  not  sign  or  accept  the  order  for 
service  or  bill  of  lading  unless  the  amount 
estimated  is  entered  on  each  form  when 
prepared  by  the  mover. 

When  you  are  given  a  non-binding 
estimate,  the  mover  cannot  require  you  to 
pay  more  than  the  amount  of  the  estimate, 
plus  10  percent,  at  the  time  of  delivery.  You 
will  then  have  at  least  30  days  after  delivery 
to  pjay  any  remaining  charges. 

If  You  Request  The  Mover  To  Provide  More 
Services  Than  Those  Included  in  The 
Estimate.  The  Mover  May  Demand  Full 
Payment  for  Those  Added  Services  at  The 
Time  of  Delivery. 


Other  requirements  of  non-binding 
estimates  include  the  following  six  elements; 

(1)  Your  mover  must  provide  reasonably 
accurate  non-binding  estimates  based  upon 
the  estimated  weight  of  the  shipment  and 
services  required. 

(2)  Your  mover  must  explain  to  you  all 
final  charges  on  shipments  moved  up)on  non- 
binding  estimates  will  be  those  app>earing  in 
your  mover's  tariffs  applicable  to  the 
transportation.  If  your  mover  provides  a  non- 
binding  estimate  of  approximate  costs,  your 
mover  is  not  bound  by  such  an  estimate. 

(3)  Your  mover  must  furnish  non-binding 
estimates  without  charge  and  in  writing  to 
you. 

(4)  Your  mover  must  retain  a  copy  of  each 
non-binding  estimate  as  an  addendum  to  the 
bill  of  lading. 

(5)  Your  mover  must  clearly  indicate  on 
the  face  of  a  non-binding  estimate,  the 
estimate  is  not  binding  up>on  your  mover  and 
the  charges  shown  are  the  approximate 
charges  to  be  assessed  for  the  services 
identified  in  the  estimate. 

(6)  Your  mover  must  clearly  describe  on 
the  face  of  a  non-binding  estimates  the  entire 
shipment  and  all  services  to  be  provided. 

If  your  mover  furnishes  a  non-binding 
estimate,  your  mover  must  enter  the 
estimated  charges  up)on  the  order  for  service 
and  upon  the  bill  of  lading. 

Your  mover  must  retain  a  record  of  all 
estimates  of  charges  for  at  least  one  year  from 
the  date  your  mover  made  the  estimate. 

What  payment  arrangements  must  my  mover 
have  in  place  to  secure  delivery  of  my 
household  goods  shipment? 

You  may  request  delivery  of  your  shipment 
at  any  time.  If  you  pay  your  mover  at  least 
no  f)ercent  of  the  approximate  costs  of  a 
non-binding  estimate  on  a  coUect-on-delivery 
shipment,  your  mover  must  relinquish 
possession  of  the  shipment  at  the  time  of 
delivery.  Your  mover  may  specify  its 
acceptable  form  of  payment.  Your  mover's 
failure  to  relinquish  possession  of  a  shipment 
up>on  your  offer  to  p>ay  110  percent  of  the 
estimated  charges  constitutes  its  failure  to 
transport  the  shipment  with  "reasonable 
dispatch"  and  subjects  your  mover  to  your 
cargo  delay  claims  under  49  CFR  Part  370. 

Your  mover  must  defer  demand  for  the 
payment  of  the  balance  of  any  remaining 
charges  for  a  period  of  30  days  following  the 
date  of  delivery.  After  this  30-day  fwriod 
your  mover  may  demand  f>avment  of  the 
balance  of  any  remaining  charges. 

Subpart  E — Pick  I'p  of  mv  Shipment  of 
Household  Goods 

Must  my  mover  write  up  an  order  for  service? 

We  require  your  mover  tcrprepare  an  order 
for  service  on  every  shipment  transported  for 
you.  You  are  entitled  to  a  copy  of  the  order 
for  service  when. your  mover  prepares  it 

The  order  for  service  is  not  a  contract 
Should  you  cancel  or  delay  your  move  or  if 
you  decide  not  to  use  the  mover,  you  should 
promptly  cancel  the  order. 

If  you  or  your  mover  change  any  agreed 
dates  for  pick  up  or  delivery  of  your 
shipment,  or  agree  to  any  change  in  the  non- 
binding  estimate,  your  mover  may  prepare  a 
written  change  to  the  order  for  service.  The 


wntten  change  must  be  attached  to  the  order 
for  service. 

The  order  for  service  must  contain  the 
following  ten  elements: 

(1)  Your  mover's  name  and  address  and  the 
U.S.  DOT  number  assigned  to  your  mover. 

(2)  Your  name,  address  and,  if  available, 
your  telephone  number(s). 

(3)  The  name,  address,  and  telephone 
number  of  the  delivering  carrier's  office  or 
agent  located  at  or  nearest  to  the  destination 
of  your  shipment. 

(4)  A  telephone  number  where  you  may 
contact  your  mover  or  its  designated  agent 

(5)  Dates  and  times.  One  of  the  following 
three  dates  and  times: 

(a)  The  agreed  pickup  date  and  agreed 
delivery  date  of  your  move. 

(b)  The  agreed  period  or  periods  of  time  of 
the  entire  move. 

(c)  If  your  mover  is  transporting  the 
shipment  on  a  guaranteed  service  basis,  the 
guaranteed  dates  or  pteriods  of  time  for 
pickup,  transportation,  and  delivery.  Your 
mover  must  enter  any  penalty  or  p>er  diem 
requirements  upon  the  agreement  under  this 
item. 

(6)  A  complete  description  of  any  special 
or  accessorial  services  ordered  and  minimum 
weight  or  volume  charges  applicable  to  the 
shipment. 

(7)  Any  identification  or  registration 
number  your  mover  assigns  to  the  shipment 

(8)  For  non-binding  estimated  charges, 
your  mover's  best  estimate  of  the  amount  of 
the  charges,  the  method  of  payment  of  total 
charges,  and  the  maximum  amount  (110 
percent  of  the  non-binding  estimate)  your 
mover  will  demand  at  the  time  of  delivery  for 
you  to  obtain  px>ssession  of  the  shipment. 

(9)  For  binding  estimated  charges,  the 
amount  of  charges  your  mover  will  demand 
based  upon  the  binding  estimate  and  the 
terms  of  payment  under  the  estimate. 

(10)  An  indication  of  whether  you  request 
notification  of  the  charges  before  delivery. 
You  must  provide  your  mover  with  the 
telephone  numberfs)  or  address(es)  where 
your  mover  will  transmit  such 
communications. 

You  and  your  mover  must  sign  the  order 
for  service.  Your  mover  must  provide  a  dated 
copy  of  the  order  for  service  to  you  at  the 
time  your  mover  signs  the  order. 

Before  loading  your  shipment,  and  upon 
mutual  agreement  of  both  you  and  your 
mover,  your  mover  may  amend  an  order  for 
service.  Your  mover  must  retain  records  of  an 
order  for  service  for  at  least  one  year  from  the 
date  your  mover  wrote  the  order. 

Should  I  or  my  mover  write  up  an  inventory 
of  the  shipment? 

Yes.  You  or  your  mover  should  prepiare  an 
inventory  of  your  shipment  before  loading.  If 
your  mover's  driver  fails  to  prep>are  an 
inventory,  you  should  write  a  detailed 
inventory  of  your  shipment  listing  any 
damage  or  unusual  wear  to  any  items.  The 
purpose  is  to  make  a  record  of  the  condition 
of  each  item. 

Af^er  completing  the  inventory,  you  should 
sign  each  page  and  ask  the  mover's  driver  to 
sign  each  page.  Before  you  sign  it,  it  is 
important  you  make  sure  the  inventory  lists 
every  item  in  the  shipment  and  the  entries 
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corT«rt  You  have  fhn  nnhf  (o  iu)te  any 
cli  vor  dolivon  lh« 

sh  H  c)''  (lamagad. 

yoiii   it>;ii'v  tu  cli»pulo  ihti  itniiis  lost  or 
duiii.ij^fil  may  dopond  upon  your  notations. 
You  should  retain  a  copy  of  the  inventory 
Your  movtir  may  keep  the  original  if  the 
driver  prepared  it.  If  your  mover's  driver 
complcte<l  an  inventory,  the  mover  will 
generally  attach  the  complete  inventory  to 
the  bill  of  lading  as  an  addendum  to  the  bill 
of  lading. 

Musi  my  mover  wnle  up  a  bill  of  lading^ 

The  bill  of  lading  is  the  contract  between 
you  and  the  mover  The  mover  is  required  by 
law  to  prepare  a  bill  of  lading  for  every 
shipment  it  tran.sports.  The  information  on  a 
bill  of  lading  is  required  to  be  the  same 
information  shown  on  the  order  for  service 
The  driver  who  loads  your  shipment  must 
give  you  a  copy  of  the  bill  of  lading  before 
Foading  your  furniture  and  other  household 
goods. 

rr  IS  YOUR  RESPONSIBIUTY  TO  READ 
THE  BILL  OF  LADING  BEFORE  YOU 
ACCEPT  IT  It  is  your  responsibility  to 
understand  the  bill  of  lading  before  you  sign 
it.  If  you  do  not  agree  with  something  on  the 
bill  of  lading,  do  not  sign  it  until  you  are 
satisHed  it  is  correct. 

The  bill  of  lading  requires  the  mover  to 
provide  the  service  you  have  requested.  You 
must  pay  the  charges  set  forth  in  the  bill  of 
lading. 

THE  BILL  OF  LADING  IS  AN  IMPORTANT 
DOCUMENT  DO  NOT  LOSE  OR  MISPLACE 
YOUR  COPY  Have  it  available  until  your 
shipment  is  delivered,  all  charges  are  paid, 
and  all  claims,  if  any,  are  settled. 

A  bill  of  lading  must  include  the  following 
twelve  elements: 

(1)  Your  mover's  name  and  address,  or  the 
name  and  address  of  the  motor  carrier  issuing 
the  bill  of  lading. 

(9)  The  names  and  addresses  of  any  other 
motor  carriers,  when  known,  who  will 
participate  in  the  transportation  of  the 
shipment 

(3)  The  name,  address,  and  telephone 
number  of  the  office  of  the  motor  carrier  you 
must  contact  in  relation  to  the  transportation 
of  the  shipment. 

(4)  When  your  mover  transports  your 
shipment  under  a  collect-on-delivery  basis, 
your  name,  address,  and  telephone  number 
where  the  mover  will  notify  you  about  the 
charges. 

(5)  For  non-guaranteed  service,  the  agreed 
date  or  period  of  time  for  pickup  of  the 
shipment  and  the  agreed  date  or  period  of 
time  for  the  delivery  of  the  shipment.  The 
agreed  dates  or  periods  of  time  for  pickup 
and  delivery  entered  upon  the  bill  of  lading 
must  conform  to  the  agreed  dates  or  periods 
of  time  for  pickup  and  delivery  entered  upon 
the  order  for  service  or  a  proper  amendment 
to  the  order  for  service. 

(6)  For  guaranteed  service,  the  dates  for 
pickup  and  delivery  and  any  penalty  or  per 
diem  entitlements  due  you  under  the 
agreement. 

(7)  The  actual  date  of  pickup. 

(8)  The  company  identiTication  number{s) 
of  the  vehicle  in  which  your  mover  loads 
your  shipment. 


..  .  .i-  I'  ...iS  and  conditions  for  payment 
of  the  total  charges  including  notice  of  any 
minimum  charges. 

(lU)  The  maximum  amount  your  mover 
will  demand  from  you  at  the  time  of  delivery 
for  you  to  obtain  p>ossession  of  your 
xhipment.  when  your  mover  transports  under 
a  collect-on-delivery  basis. 

(11)  The  Surface  Transportation  Board's 
required  released  rates  valuation  statement, 
and  the  charges,  if  any.  for  optional  valuation 
coverage. 

(12)  Evidence  of  any  insurance  coverage 
sold  to  or  procured  for  you  from  an 
independent  insurer,  including  the  amount 
of  the  premium  for  such  insurance. 

A  copy  of  the  bill  of  lading  must 
accompany  your  shipment  at  all  times  while 
in  the  possession  of  your  mover  or  its 
agent(s).  When  your  mover  loads  the 
shipment  upon  a  vehicle  for  transportation, 
the  bill  of  lading  must  be  in  the  pKHsession 
of  the  driver  resptonsible  for  the  shipment. 
Your  mover  must  retain  bills  of  lading  for  at 
least  one  year  from  the  date  your  movsr 
created  the  bill  of  lading. 

Should  I  reach  an  agreement  with  my  mover 
about  pickup  and  delivery  times? 

You  and  your  mover  should  reach  an 
agreement  for  pickup  and  delivery  times  It 
is  your  responsibility  to  determine  on  what 
date,  or  between  what  dates,  you  need  to 
have  the  shipment  picked  up  and  on  what 
date,  or  between  what  dates,  you  require 
delivery.  It  is  your  mover's  responsibility  to 
tell  you  if  it  can  provide  service  on  or 
between  those  dates,  or.  if  not.  on  what  other 
dates  it  can  provide  the  service. 

In  the  process  of  reaching  an  agreement 
with  your  mover,  you  may  find  it  necessary 
to  alter  your  moving  and  travel  plans  if  no 
mover  can  provide  service  on  the  specific 
dates  you  desire. 

Do  not  agree  to  have  your  shipment  picked 
up  or  delivered  "as  soon  as  possible."  The 
dates  or  periods  of  time  you  and  your  mover 
agree  upwn  should  be  definite. 

Once  an  agreement  is  reached,  your  mover 
must  enter  those  dates  upon  the  order  for 
service  and  upon  the  bill  of  lading. 

Once  your  goods  are  loaded,  your  mover  is 
contractually  bound  to  provide  the  service 
described  in  the  bill  of  lading.  Your  mover's 
only  defense  for  not  providing  the  service  on 
the  dates  called  for  is  the  "Defense  of  Force 
Majeure  "  This  is  a  legal  term.  It  means  when 
circumstances  change,  were  not  foreseen,  and 
are  beyond  the  control  of  your  mover, 
preventing  your  mover  from  performing  the 
service  agreed  to  in  the  bill  of  lading,  your 
mover  is  not  responsible  for  damages 
resulting  from  its  non-performance. 

Must  my  mover  determine  the  weight  of  my 
shipment? 

Generally  yes.  If  your  mover  transports 
your  household  goods  on  a  non-binding 
estimate  under  the  mover's  tariffs  based  upon 
weight,  your  mover  must  determine  the 
weight  of  the  shipment.  If  your  mover 
provided  a  binding  estimate  and  has  loaded 
your  shipment  without  claiming  you  have 
added  additional  items  or  services,  the 
weight  of  the  shipment  will  not  affect  the 
charges  you  will  pay.  If  your  mover  is 


transporting  your  shipment  based  upon  the 
volume  of  the  shipment  (i.e..  a  set  number  of 
cubic  meters  or  yards),  the  weight  of  the 
shipment  will  also  not  affect  the  charges  you 
will  pay. 

Your  mover  must  determine  the  weight  of 
your  shipment  before  requesting  you  {>ay  for 
any  charges  dependent  upon  your  shipment's 
weight. 

Most  movers  usually  have  a  minimum 
weight  or  volume  charge  for  transporting  a 
shipment.  Usually  the  minimum  is  the 
charge  for  transporting  a  shipment  of  at  least 
454  kilograms  (1.000  pounds). 

If  your  shipment  appears  to  weigh  less 
than  the  mover's  minimum  weight,  your 
mover  must  advise  you  on  the  order  for 
service  of  the  minimum  cost  before  agreeing 
to  transport  the  shipment.  Should  your 
mover  bil  to  advise  you  of  the  minimum 
charges  and  your  shipment  is  less  than  the 
minimum  weight,  your  mover  must  base  your 
final  charges  up)on  the  actual  weight  instead 
of  the  minimum  weight. 

How  must  my  mover  determine  the  weight  of 
my  shipment? 

Your  mover  must  weigh  your  shipment 
upon  a  certified  scale. 

The  weight  of  your  shipment  must  be 
obtained  by  using  one  of  two  methods. 

Origin  Weighing — Your  mover  may  weigh 
your  shipment  in  the  city  or  area  where  it 
loads  your  shipment.  If  it  elects  this  option, 
the  driver  must  weigh  the  truck  before 
coming  to  your  residence.  This  is  called  the 
TARE  WEIGHT  At  the  time  of  this  first 
weighing,  the  truck  may  already  be  partially 
loaded  with  one  or  more  other  shipments. 
This  will  not  affect  the  weight  of  your 
shipment.  The  truck  should  also  contain  the 
pads,  dollies,  hand-trucks,  rampis,  and  other 
equipment  normally  used  in  the 
transportation  of  household  goods 
shipments. 

After  loading,  the  driver  will  weigh  the 
truck  again  to  obtain  the  loaded  weight, 
called  the  GROSS  WEIGHT.  The  net  weight 
of  your  shipment  is  then  obtained  by 
subtracting  the  tare  weight  before  loading 
from  the  gross  weight. 
GROSS  WEIGHT  -  TARE  WEIGHT  BEFORE 

LOADING  =  SET  WEIGHT 

DESTINATION  WEIGHING— The  mover  is 
also  permitted  to  determine  the  weight  of 
your  shipment  at  the  destination  after  it 
delivers  your  load.  The  fact  your  mover 
weighs  your  shipment  at  the  destination 
instead  of  the  origin  will  not  affect  the 
accuracy  of  the  weight  of  your  shipment. 
THE  MOST  IMPORTANT  DIFFERENCE  IS 
YOUR  MOVER  WILL  NOT  DETERMINE  THE 
EXACT  CHARGES  ON  YOUR  SHIPMENT 
BEFORE  IT  IS  UNLOADED. 

Destination  weighing  is  done  in  reverse  of 
origin  weighing.  After  arriving  in  the  city  or 
area  where  you  are  moving,  the  driver  will 
weigh  the  truck.  Your  shipment  will  still  be 
on  the  truck.  Your  mover  will  determine  the 
GROSS  WE/G/fT  before  coming  to  your  new 
residence  to  unload.  After  unloading  your 
shipment,  the  driver  will  again  weigh  the 
truck  to  obtain  the  TARE  WEIGHT.  The  net 
weight  of  your  shipment  will  then  be 
obtained  by  subtracting  the  tare  weight  after 
delivery  from  the  gross  weight. 
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GROSS  WEIGHT  -  TARE  WEU.HT  .AFTER 

DELIVERY  =  NET  WEIGH  T 

At  the  time  of  both  weighings,  your 
mover's  truck  must  have  installed  or  loaded 
all  pads,  dollies,  hand  trucks,  ramps,  and 
other  equipment  required  in  the 
transportation  of  your  shipment.  The  driver 
and  other  persons  must  be  off  the  vehicle  at 
the  time  of  both  weighings.  The  fuel  tanks  on 
the  vehicle  must  be  full  at  the  time  of  each 
weighing.  In  lieu  of  this  requirement,  your 
mover  must  refrain  from  adding  fuel  between 
the  two  weighings  when  the  tare  weighing  is 
the  first  weighing  performed. 

Your  mover  may  detach  the  trailer  of  a 
tractor-trailer  vehicle  combination  from  the 
tractor  and  the  trailer  weighed  separately  at 
each  weighing  provided  the  length  of  the 
scale  platform  is  adequate  to  accommodate 
and  suppiort  the  entire  trailer  at  one  time. 

Your  mover  may  use  an  alternative  method 
to  weigh  your  shipment  if  it  weighs  454 
kilograms  or  less  (1 .000  pounds  or  less).  The 
only  alternative  method  allowed  is  weighing 
the  shipment  up)on  a  platform  or  warehouse 
certified  scale  before  loading  yau.^  shipment 
for  transfiortation  or  after  unloading. 

Your  mover  must  use  the  net  weight  of 
shipments  transp)orted  in  large  containers, 
such  as  ocean  or  railroad  containers  Your 
mover  will  calculate  the  difference  between 
the  tare  weight  of  the  container  (including  all 
pads,  blocking  and  bracing  used  in  the 
transportation  of  your  shipment)  and  the 
gross  weight  of  the  container  with  your 
shipment  loaded  in  the  container 

You  have  the  right,  and  your  mover  must 
inform  you  of  your  right,  to  observe  all 
weighings  of  your  shipment   Your  mover 
must  advise  vou  where  and  when  each 
weighing  will  occur  Your  mover  must  give 
you  a  reasonable  opportunity  to  be  present  to 
observe  the  weighings. 

You  may  waive  your  right  to  observe  any 
weighing  or  reweighing.  This  does  not  affect 
any  of  your  other  rights  you  have  under 
Federal  law. 

Your  mover  may  request  you  waive  your 
right  to  have  a  shipment  weighed  upon  a 
certified  scale.  Your  mover  may  want  to 
weigh  the  shipment  upon  a  trailer's  on-board 
non-certified  scale  You  should  demand  your 
right  to  have  a  certified  scale  used.  The  use 
of  a  non -certified  scale  may  cause  you  to  piay 
a  higher  final  bill  for  your  move,  if  the  non- 
certified  scale  does  not  accurately  weigh  your 
shipment.  Remember,  certified  scales  are 
inspected  and  approved  for  accuracy  by  a 
government  inspection  or  licensing  agency. 
Non-certified  scales  are  not. 

Your  mover  must  obtain  a  separate  weight 
ticket  for  each  weighing.  The  weigh  master 
must  sign  each  weight  ticket.  Each  weight 
ticket  must  contain  the  following  six  items: 

(1)  The  complete  name  and  location  of  the 
scale. 

(2)  The  date  of  each  weighing. 

(3)  Identification  of  the  weight  entries  as 
being  the  tare,  gross,  or  net  weights. 

(4)  The  company  or  carrier  identification  of 
the  vehicle. 

(5)  Your  last  name  as  it  appears  on  the  Bill 
of  Lading. 

(6)  Your  mover  s  shipment  registration  or 
Bill  of  Lading  number. 

Your  mover  must  retain  the  original  weight 
ticket  or  tickets  relating  to  the  deteimination 


of  the  weight  of  your  shipment  as  part  of  its 
file  on  your  shipment 

When  both  weighings  are  performed  on  the 
same  scale,  one  weight  ticket  may  be  used  to 
record  both  weighings. 

Your  mover  must  present  all  freight  bills 
with  true  copies  of  all  weight  tickets.  If  your 
mover  does  not  present  its  freight  bill  with 
all  weight  tickets,  your  mover  is  in  violation 
of  Federal  law. 

Before  the  driver  actually  begins  unloading 
your  shipment  weighed  at  origin  and  after 
your  mover  informs  you  of  the  billing  weight 
and  total  charges,  you  have  the  right  to 
demand  a  reweigh  of  your  shipment.  If  you 
believe  the  weight  is  not  accurate,  you  have 
the  right  to  request  your  mover  reweigh  your 
shipment  before  unloading. 

Your  mover  is  prohibited  from  charging 
you  for  the  reweighmg  If  the  weight  of  your 
shipment  at  the  time  of  the  reweigh  is 
different  from  the  weight  determined  at 
origin,  the  mover  must  recompute  the 
charges  based  upon  tne  reweigh  weight. 

Before  requesting  a  reweigh.  you  may  find 
it  to  your  advantage  to  estimate  the  weight 
of  your  shipment  using  the  following  three- 
step  method: 

1.  Count  the  number  of  items  in  your 
shipment.  Usually  there  will  be  either  30  or 
40  items  listed  on  each  page  of  the  inventory. 
For  example,  if  there  are  30  items  p>er  piage 
and  your  inventory  consists  of  four  complete 
pages  and  a  fifth  page  with  15  items  listed, 
the  total  number  of  items  will  be  135.  If  an 
automobile  is  listed  on  the  inventory  do  not 
include  this  item  in  the  count  of  the  total 
items. 

2.  Subtract  the  weight  of  any  automobile 
included  in  your  shipment  from  the  total 
weight  of  the  shipment  If  the  automobile 
was  not  weighed  separately,  its  weight  can  be 
found  on  its  title  or  license  receipt. 

3.  Divide  the  number  of  items  in  your 
shipment  into  the  weight  If  the  average 
weight  resulting  frtim,  this  exercise  ranges 
between  16  and  20  kilograms  (35  and  45 
piounds)  per  article,  it  is  unlikely  a  reweigh 
will  prove  beneficial  to  you  and  could  result 
in  you  paving  higher  charges. 

Experience  has  shown  the  average 
shipment  of  household  goods  will  weigh 
about  18  kilograms  140  pounds)  pier  item.  If 
a  shipment  contains  a  large  number  of  heavy- 
items,  such  as  cartons  of  books,  boxes  of  tools 
or  heavier  than  average  furniture,  the  average 
weight  per  item  may  be  20  kilograms  or  more 
(45  fiounds  or  more). 

Subpart  F — Transportation  of  My  Shipment 

Must  my  mover  transport  the  shipment  m  a 
timely  manner? 

Yes,  your  mover  must  transpiort  your 
household  goods  in  a  timely  manner.  This  is 
also  known  as  "reasonable  disjiatch  service." 
Your  mover  must  provide  reasonable 
dispatch  service  to  vou  except  for 
transpKirtation  on  the  basis  of  guaranteed 
pickup  and  oeliven,  dates. 

When  your  mover  is  unable  to  pierform 
either  the  pickup  or  deiiverv  of  your 
shipment  on  the  dates  or  during  the  pieriods 
of  time  specified  in  the  order  for  service, 
your  mo\  er  must  notify  you  of  the  delay  by 
telephone,  telegram  or  in  person,  at  your 
mover's  ex{>ense.  As  soon  as  the  delay 


becomes  apparent  to  your  mover,  it  must  give 
you  notification  it  will  be  unable  to  provide 
the  service  spjecified  in  the  terms  of  the  order 
for  service. 

At  the  time  of  your  mover's  notification  of 
delay,  it  must  advise  you  of  the  dates  or 
pieriods  of  time  it  may  be  able  to  pickup  and/ 
or  deliver  the  shipment.  Your  mover  must 
consider  your  needs  in  its  advisement.  If  its 
notification  of  delay  occurs  before  the  pickup 
of  the  shipment,  your  mover  must  amend  the 
order  for  service.  If  your  movers  notification 
of  delay  occurs  after  it  picked  up  your 
shipment,  your  mover  or  its  agent  must 
notify  you  of  the  delay. 

Your  mover  must  prepare  a  written  record 
of  the  date,  time,  and  manner  of  its 
notification.  Your  mover  must  prepiare  a 
written  record  of  its  amended  date  or  pwriod 
of  time  for  delivery.  Your  mover  must  retain 
these  records  as  a  pwrt  of  its  file  on  your 
shipment.  The  retention  period  is  one  year 
from  the  date  of  notification.  Your  mover 
must  furnish  a  true  copy  of  the  notification 
to  you  by  Krst  class  mail  or  in  {>erson. 

Your  mover  must  tender  your  shipment  for 
delivery  upKsn  the  agreed  delivery  date  or 
within  the  pwriod  of  time  spjecified  on  the  bill 
of  lading.  Up)on  your  request  or  concurrence, 
your  mover  may  deliver  your  shipment  on 
another  day. 

The  establishment  of  a  delayed  pickup  or 
delivery  date  does  not  relieve  your  mover 
from  liability  for  damages  resulting  from  your 
mover's  failure  to  provide  service  as  agreed. 
However,  when  your  mover  notifies  you  of 
alternate  delivery  dates,  it  is  your 
resp>onsibility  to  be  available  to  accept 
delivery  on  the  dates  sp>ecified.  If  you  are  not 
available  and  are  not  willing  to  accept 
delivery,  your  mover  has  the  right  to  place 
your  shipment  in  storage  at  your  expanse  or 
hold  the  shipment  on  its  truck  and  assess 
additional  charges. 

If  after  the  pickup  of  your  shipment,  you 
request  your  mover  to  change  the  delivery 
date,  most  movers  will  agree  to  do  so 
providing  your  request  will  not  result  in 
unreasonable  delay  to  its  equipment  or 
interfere  with  another  customer's  move. 
However,  your  mover  is  under  no  obligation 
to  consent  to  amended  delivery  dates.  Your 
mover  has  the  right  to  place  your  shipment 
in  storage  at  your  expjense  if  you  are 
unwilling  or  unable  to  accept  delivery  on  the 
date  agreed  to  in  the  bill  of  lading. 

If  your  mover  fails  to  pick  up  and  deliver 
your  shipment  on  the  date  entered  on  the  bill 
of  lading  and  you  have  expenses  you 
otherwise  would  not  have  had,  you  may  be 
able  to  recover  those  expanses  from  your 
mover.  This  is  what  is  called  an 
inconvenience  or  delay  claim.  Should  your 
mover  refuse  to  honor  such  a  claim  and  you 
continue  to  believe  you  are  entitled  to  be 
pwid  damages,  you  may  sue  the  mover.  The 
FHWA  has  no  authority  to  order  the  mover 
to  pay  such  claims. 

While  we  hope  your  mover  delivers  your 
shipment  in  a  timely  manner,  you  should 
consider  the  possibility  your  shipment  may 
be  delayed  and  find  out  what  pwyment  you 
can  exp)ect  if  your  mover  delays  service 
through  its  own  fault  before  you  agree  with 
your  mover  to  transport  your  shipment 
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What  must  my  mover  do  if  it  is  able  to  deliver 
my  shipment  more  than  24  hours  before  I  am 
able  to  accept  delivery? 

At  your  mover's  discretion,  it  may  place 
your  shipment  in  storage.  This  will  be  under 
its  own  account  and  at  its  own  expense  in 
a  warehouse  located  in  proximity  to  the 
destination  of  your  shipment.  Your  mover 
may  do  this  if  you  fail  to  request  or  concur 
with  an  early  delivery  date,  and  your  mover 
is  able  to  deliver  your  shipment  more  than 
24  hours  before  your  specified  date  or  the 
first  day  of  your  specified  period  of  time. 

If  your  mover  exercises  this  option,  your 
mover  must  immediately  notify  you  of  the 
name  and  address  of  the  warehouse  where 
your  mover  places  your  shipment.  Your 
mover  must  make  and  keep  a  record  of  its 
notification  as  a  part  of  its  shipment  records. 
Your  mover  has  full  responsibility  for  the 
shipment  under  the  terms  and  conditions  of 
the  bill  of  lading.  Your  mover  is  responsible 
for  the  charges  for  redelivery,  handling,  and 
storage  until  it  makes  final  delivery.  Your 
mover  may  limit  its  responsibility  to  the 
agreed  delivery  date  or  the  first  day  of  the 
period  of  time  uf  delivery  as  specified  in  the 
bill  of  lading. 

What  must  my  mover  do  for  me  when  I  store 
household  goods  in  transit? 

If  you  request  your  mover  hold  your 
household  goods  in  storage-in-transit  (SIT) 
and  the  storage  period  of  time  is  about  to 
expire,  your  mover  must  notify  you.  in 
writing,  about  the  four  following  items: 

(1)  The  date  when  storage-in-transit  will 
convert  to  permanent  storage. 

(2)  The  existence  of  a  nine-month  period 
after  the  date  of  conversion  to  permanent 
storage  when  you  may  file  claims  against 
your  mover  for  loss  or  damage  occurring  to 
your  goods  while  in  transit  or  during  the 
storage-intransit  period 

(3)  Your  mover's  liability  will  end. 

(4)  Your  property  will  be  subject  to  the 
rules,  regulations,  and  charges  of  the 
warehouseman. 

Your  mover  must  make  this  notification  at 
least  10  days  before  the  expiration  date  of 
one  of  the  following  two  periods  of  time; 

(1)  The  specified  period  of  time  when  your 
mover  is  to  hold  your  goods  in  storage. 

(2)  The  maximum  period  of  time  provided 
in  its  tariff  for  storage-in-transit. 

Your  mover  must  notify  you  by  mail. 

If  your  mover  holds  your  household  goods 
in  storage-in-transit  for  a  period  of  time  less 
than  10  days,  within  one  day  before  the 
expiration  date  of  the  specified  time  when 
your  goods  are  to  be  held  in  such  storage, 
your  mover  must  notify  you  of  the  same 
information  specified  above. 

Your  mover  must  maintain  a  record  of  all 
notifications  to  you  as  part  of  the  records  of 
your  shipment.  Your  mover's  failure  or 
refusal  to  notify  you  will  automatically  effect 
a  continuance  of  your  mover's  liability 
according  to  the  applicable  tariff  provisions 
with  respect  to  storage-in-transit,  until  the 
end  of  the  day  following  the  date  when  your 
mover  actually  gives  you  notice. 


What  must  my  mover  do  if  I  want  to  know 
the  actual  weight  or  charges  for  my  shipment 
before  delivery? 

If  you  request  notification  of  the  actual 
weight  or  volume  and  charges  upon  your 
shipment,  your  mover  must  comply  with 
your  request  when  it  is  moving  your  goods 
on  a  col  loot -on -de  livery  basis.  This 
requirement  is  conditioned  upon  you 
supplying  your  mover  with  an  address  or 
telephone  number  where  you  will  receive  the 
communication.  Your  mover  must  make  its 
notification  by  telephone,  telegram,  or  in 
person. 

You  must  receive  its  notification  at  least 
one  full  24-hour  day  before  your  mover's 
delivery,  excluding  Saturdays.  Sundays  and 
Federal  holidays. 

Your  mover  may  disregard  this  24-hour 
notification  requirement  on  shipments 
subject  to  one  of  the  following  three  things: 

(1)  Back  weigh  (when  your  mover  weighs 
your  shipment  at  its  destination). 

(2)  Pickup  and  delivery  encompassing  two 
consecutive  week  days,  if  you  agree. 

(3)  Maximum  payment  amounts  at  time  of 
delivery  of  1 10  percent  of  the  estimated 
charges,  if  you  agree. 

Subpart  G — Delivery  of  My  Shipmenl 

May  my  mover  ask  me  to  sign  a  delivery 
receipt  purporting  to  release  it  from  liability? 

At  the  time  of  delivery,  your  mover  will 
expect  you  to  sign  a  receipt  for  your 
shipment  You  generally  will  sign  each  page 
of  your  mover's  copy  of  the  inventory. 

Your  mover  must  exclude  on  its  delivery 
receipt  or  shipping  document  any  language 
purporting  to  release  or  discharge  your  mover 
or  its  agents  from  liability. 

Your  mover  may  include  a  statement  about 
your  receipt  of  your  property  in  apparent 
good  condition,  except  as  noted  on  the 
shipping  documents 

DO  NOT  SIGN  the  delivery  receipt,  if  any 
language  purporting  to  release  or  discharge 
your  mover  or  its  agents  from  liability 
appears  on  the  delivery  receipt.  Strike  out 
such  language  before  signing  or  refuse 
delivery  if  the  driver  or  mover  refuses  to 
provide  a  proper  delivery  receipt. 

What  is  the  maximum  collect-ondelivery 
amount  my  mover  may  demand  I  pay  at  the 
time  of  delivery? 

On  a  binding  estimate,  the  maximum 
amount  is  the  exact  estimate  of  the  charges. 
Your  mover  may  sf>ecify  the  form  of  payment 
acceptable  to  it  (e.g..  a  certified  check). 

On  a  non-binding  estimate,  the  maximum 
amount  is  110  percent  of  the  approximate 
costs.  Your  mover  may  specify  the  form  of 
payment  acceptable  to  it  (e.g.,  cash). 

If  my  shipment  is  transported  on  more  than 
one  vehicle,  what  charges  may  my  mover 
collect  at  delivery? 

Although  all  movers  try  to  move  each 
shipment  on  one  truck,  it  becomes  necessary 
at  times  to  divide  a  shipment  among  rwo  or 
more  trucks.  This  frequently  occurs  when  an 
automobile  is  included  in  the  shipment  and 
it  is  transported  on  a  vehicle  specially 
designed  to  transport  automobiles.  When  this 
occurs  your  transportation  charges  are  the 


same  as  if  the  entire  shipment  moved  on  one 
truck. 

If  your  shipment  is  divided  for 
transportation  on  two  or  more  trucks,  the 
mover  may  require  payment  for  each  portion 
as  it  is  delivered. 

Your  mover  may  delay  the  collection  of  all 
the  charges  until  the  entire  shipment  is 
delivered,  at  its  discretion,  not  yours.  At  the 
time  you  make  the  arrangements  for  your 
move,  you  should  ask  the  mover  about  its 
policies  in  this  resp>ect. 

If  my  shipment  is  partially  lost  or  destroyed, 
what  charges  may  my  mover  collect  at 
delivery? 

Movers  customarily  make  every  effort  to 
not  lose,  damage,  or  destroy  your  items  while 
your  shipment  is  in  their  possession  for 
transportation.  However,  despite  the 
precautions  taken,  articles  are  sometimes  lost 
or  destroyed  during  the  move. 

In  addition  to  any  money  you  may  recover 
from  your  mover  to  compiensate  for  lost  or 
destroyed  articles,  you  may  also  recover  the 
transportation  charges  represented  by  the 
portion  of  the  shipment  lost  or  destroyed. 

Your  mover  must  require  you  to  pay  any 
sp»ecific  valuation  charge  due.  Your  mover 
may  only  apply  this  paragraph  to  the 
transportation  of  household  goods.  Your 
mover  may  disregard  this  paragraph  if  loss  or 
destruction  was  due  to  an  act  or  omission  by 
you. 

Pbr  example,  if  you  pack  a  hazardous 
material  (i.e..  gasoline,  aerosol  cans,  motor 
oil,  etc.)  and  your  shipment  is  piartially  lost 
or  destroyed  by  fire  in  storage  or  in  the 
mover's  trailer,  your  mover  may  require  you 
to  pay  for  the  full  cost  of  transportation. 

Your  mover  may  first  collect  its  freight 
charges  for  the  entire  shipment,  if  your 
movar  chooses  At  the  time  your  mover 
disfioses  of  claims  for  loss,  damage,  or  injury 
to  the  articles  in  your  shipment,  it  must 
refund  the  portion  of  its  freight  charges 
corresfKinding  to  the  pwrtion  of  the  lost  or 
destroyed  shipment  (including  any  charges 
for  accessorial  or  terminal  services). 

Your  mover  is  forbidden  from  collecting,  or 
requiring  you  to  p>ay.  any  freight  charges 
(including  any  charges  for  accessorial  or 
terminal  services)  when  your  household 
goods  shipment  is  totally  lost  or  destroyed  in 
transit,  unless  the  loss  or  destruction  was  due 
to  an  act  or  omission  by  you. 

How  must  my  mover  calculate  the  charges 
applicable  to  the  shipment  as  delivered? 

Your  mover  must  multiply  the  piercentago 
corresponding  to  the  delivered  shipment 
times  the  total  charges  applicable  to  the 
shipment  tendered  by  you  to  obtain  the  total 
charges  it  must  collect  from  you. 

If  your  mover's  computed  charges  exceed 
the  charges  otherwise  applicable  to  the 
shipment  as  delivered,  the  lesser  of  those 
charges  must  apply.  This  will  apply  only  to 
the  transportation  of  your  household  goods. 

Your  mover  must  require  you  to  pay  any 
specific  valuation  charge  due. 

Your  mover  may  disregard  this  paragraph 
if  loss  or  destruction  was  due  to  an  act  or 
omission  by  you.  For  example,  you  fail  to 
disclose  to  your  mover  your  shipment 
contains  perishable  live  plants.  Your  mover 
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may  disregard  its  loss  or  destruction  of  your 
plants,  because  vou  failed  to  inform  your 
mover  you  were  transporting  live  plants. 

Your  mover  must  determine,  at  its  own 
expense,  the  prof>ortion  of  the  shipment  not 
lost  or  destroyed  in  transit. 

Your  rights  are  in  addition  to,  and  not  in 
lieu  of.  any  other  rights  you  may  have  with 
respect  to  your  shipment  of  household  goods 
your  mover  lost  or  destroyed,  or  partially  lost 
or  destroyed,  in  transit.  This  applies  whether 
or  not  you  have  exercised  your  rights 
provided  above. 

Subpart  H — Collection  of  Charges 

Does  this  subpart  apply  to  most  shipments? 

No,  this  subpart  does  not  apply  to  most 
shipments.  Most  movers  perform  CO  D 
service  subject  to  the  110  percent  rule  for 
non-binding  estimates  Read  and  understand 
this  subpart  only  if  your  mover  is  not 
providing  this  type  of  C.O.D  service  subject 
to  the  110  percent  rule  for  non-binding 
estimates. 

How  must  my  mover  present  its  freight  or 
expense  bill  to  me? 

Af.  the  time  for  payment  of  transportation 
charges,  the  mover  is  required  to  give  you  a 
freight  bill  identif>'ing  the  service  provided 
and  the  charge  for  each  service.  It  is 
customary  for  most  movers  to  use  a  copy  of 
the  bill  of  lading  as  a  freight  bill;  however, 
some  movers  use  an  entirely  separate 
document  for  this  purpose 

Except  in  those  instances  where  a 
shipment  is  moving  on  a  binding  estimate. 
the  freight  bill  must  specifically  identify  each 
service  performed,  the  rate  per  unit  for  each 
service,  and  the  total  charges  for  each  service. 
If  this  information  is  not  on  the  freight  bill, 
DO  NOT  accept  or  pay  the  freight  bill. 

Movers  customarily  provide  in  tariffs  the 
freight  charges  must  be  paid  in  cash,  by 
certified  check,  or  by  a  cashier's  check.  When 
this  requirement  exists,  the  mover  will  not 
accept  p>ersonal  checks.  At  the  time  you  make 
arrangements  for  your  move,  you  should  ask 
your  mover  about  the  form  of  payment  your 
mover  requires. 

Some  movers  permit  payment  of  freight 
charges  by  use  of  a  charge  card.  However,  do 
not  assume  your  nationally  recognized 
charge,  credit,  or  debit  card  will  be 
acceptable  for  payment.  Ask  your  mover  at 
the  time  you  request  an  estimate. 

If  you  do  not  pay  the  transportation 
charges  at  the  time  of  delivery,  your  mover 
has  the  right,  under  the  bill  of  lading,  to 
refuse  to  deliver  your  goods.  The  mover  may 
place  them  in  storage,  at  your  expanse,  until 
the  charges  are  paid.  However,  the  mover 
must  deliver  your  goods  upon  payment  of 
110  percent  of  a  non-binding  estimate. 

If,  before  payment  of  the  transportation 
charges,  you  discover  an  error  in  the  charges, 
you  should  attempt  to  correct  the  error  with 
the  driver,  the  mover's  local  agent,  or  by 
contacting  the  mover's  main  office.  If  an  error 
is  discovered  after  payment,  you  should 
write  the  mover  (the  address  will  be  on  the 
freight  bill)  explaining  the  error  and  request 
a  refund. 

Movers  customarily  check  all  shipment 
files  and  freight  bills  after  a  move  has  been 
completed  to  make  sure  the  charges  were 


ac::urate  If  an  overcharge  is  found,  you  will 
be  notified  and  a  refund  made.  If  an 
underthargp  occurred,  you  will  be  billed  for 
the  additional  charges  due. 

On  "to  be  prepaid"  shipments,  your  mover 
must  present  its  freight  bill  for  all 
transportation  charges  within  15  days,  from 
the  date  your  mover  received  the  shipment. 
This  time  period  excludes  Saturdays, 
Sundays,  and  Federal  holidays. 

On  "collect"  shipments,  your  mover  must 
present  its  freight  bill  for  all  transportation 
charges  on  the  date  of  delivery,  or.  at  its 
discretion,  within  15  days,  measured  from 
the  date  the  shipment  was  delivered  at  your 
destination.  This  time  period  excludes 
Saturdays,  Sundays,  and  Federal  holidays. 

Your  mover's  freight  bills  and 
accompianying  written  notices  must  state  the 
following  five  items; 

(1)  Penalties  for  late  paNTnent. 

(2)  Credit  time  limits 

(3)  Service  or  finance  charges. 

(4)  Collection  exf)ense  charges. 

(5)  Discount  terms. 

If  your  mover  extends  credit  to  you,  freight 
bills  or  a  separate  written  notice 
accom,panying  a  freight  bill  or  a  group  of 
freight  bills  presented  at  one  time  must  state 
"You  may  be  sub|ect  to  tariff  penalties  for 
failure  to  timely  pay  freight  charges"  or  a 
similar  statement.  Your  mover  must  state  on 
its  freight  bills  or  other  notices  when  it 
expects  payment,  and  any  applicable  service 
charges,  collection  expense  charges  and 
discount  terms. 

When  your  mover  lacks  sufficient 
information  to  compute  its  tariff  charges  at  its 
time  of  billing,  your  mover  must  present  its 
freight  bill  for  payment  within  seven  days 
following  the  day  when  sufficient 
information  becomes  available.  This  time 
period  excludes  Saturdays.  Sundays,  and 
Federal  holidays 

Your  mover  must  refrain  frtsm^xtending 
more  credit  to  you,  if  you  fail  to  furnish 
sufficient  information  to  your  mover.  Your 
mover  must  have  sufficient  information  to 
render  a  freight  bill  within  a  reasonable  time 
after  the  shipment. 

When  your  mover  presents  freight  bills  by 
mail,  it  must  deem  the  time  of  mailing  to  be 
the  time  of  presentation  of  the  bills.  The  terra 
"freight  bills,"  as  used  in  this  paragraph, 
includes  both  paper  documents  and  billing 
by  use  of  electronic  media  such  as  computer 
tapes,  disks,  or  the  Internet  when  the  mails 
(U.S.  mail,  e-mail)  are  used  to  transmit  them. 

When  you  mail  acceptable  checks  or  drafts 
in  payment  of  freight  charges,  your  mover 
must  deem  the  act  of  mailing  the  payment 
within  the  credit  period  to  be  the  proper 
collection  of  the  tariff  charges  within  the 
credit  period  for  the  purposes  of  Federal  law. 
In  the  case  of  a  dispute  as  to  the  date  of 
mailing,  your  mover  must  accept  the 
postmark  as  the  date  of  mailing. 

If  1  forced  my  mover  to  relinquish  a  collect- 
on-delivery  shipment  before  the  payment  of 
ALL  charges,  how  must  my  mover  collect  the 
balance^ 

On  "collect-on-delivery"  shipments,  your 
mover  must  present  its  freight  bill  for  all 
transfKjrtation  charges  within  seven  days, 
measured  from  the  date  the  shipment  was 


delivered  at  your  destination.  This  lime 
period  excludes  Saturdays,  Sundays,  and 
Federal  holidays. 

What  actions  may  my  mover  take  to  collect 
from  me  the  charges  upon  its  freight  bill? 

Your  mover  must  present  a  freight  bill 
within  15  days  (excluding  Saturdays, 
Sundays,  and  Federal  holidays)  of  the  date  of 
delivery  of  a  shipment  at  your  destination. 

The  credit  period  must  be  seven  days 
(excluding  Saturdays.  Sundays,  and  Federal 
holidays). 

Your  mover  must  provide  in  its  tariffs  the 
following  three  things; 

(1)  A  provision  automatically  extending 
the  credit  period  to  a  total  of  30  calendar 
days  for  you  if  you  have  not  paid  its  freight 
bill  within  the  7-day  period. 

(2)  A  provision  indicating  you  will  be 
assessed  a  service  charge  by  your  mover 
equal  to  one  percent  of  the  amount  of  the 
freight  bill,  subject  to  a  S20  minimum  charge, 
for  the  extension  of  the  credit  period. 

(3)  A  provision  your  mover  must  deny 
credit  to  you,  if  you  fail  to  p>ay  a  duly 
presented  freight  bill  within  the  30-day 
period.  Your  mover  may  grant  credit  to  you, 
at  its  discretion,  when  you  satisfy  your 
mover's  conditions  you  will  pay  all  future 
freight  bills  duly  presented.  Your  mover  must 
ensure  all  your  payments  of  freight  bills  are 
strictly  in  accordance  with  Federal  rules  and 
regulations  for  the  settlement  of  its  rates  and 
charges. 

Do  I  have  a  right  to  file  a  claim  to  recover 
money  for  property  my  mover  lost  or 
damaged? 

Should  your  move  result  in  the  loss  or 
damage  to  any  of  your  property,  you  have  the 
right  to  file  a  claim  with  your  mover  to 
recover  money  for  such  loss  or  damage. 

You  have  nine  months  following  either  the 
date  of  delivery,  or  the  date  when  the 
shipment  should  have  been  delivered,  to  file 
a  claim.  You  should  file  a  claim  as  soon  as 
possible  If  you  fail  to  file  a  claim  within  120 
days  following  delivery  and  later  bring  a 
legal  action  against  the  mover  to  recover  the 
damages,  you  may  not  be  able  to  recover  your 
attorney  fees  even  though  you  win  the  court 
action. 

While  the  Federal  Government  maintains 
regulations  governing  the  processing  of  loss 
and  damage  claims,  it  cannot  resolve  those 
claims.  If  you  cannot  settle  a  claim  with  the 
mover,  you  may  file  a  civil  action  to  recover 
your  claim  in  court.  In  this  connection,  you 
may  obtain  the  name  and  address  of  the 
mover's  agent  for  service  of  legal  process  in 
your  state  by  contacting  the  Federal  Highway 
Administration. 

In  addition,  your  mover  must  participate  in 
an  Arbitration  Program.  The  program, 
described  earlier  in  this  pamphlet,  provides 
you  with  the  oppiortunity  to  settle  certain 
typ)es  of  unresolved  loss  or  damage  claims 
through  a  neutral  arbitrator.  You  may  find 
submitting  your  claim  to  arbitration  under 
such  a  program  to  be  a  less  expensive  and 
more  convenient  way  to  seek  recovery  of 
your  claim.  If  the  mover  does  not  provide 
you  with  information  about  its  arbitration 
program  before  you  move,  ask  the  mover  for 
the  details  of  the  program. 
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Subpart  I — Reports  My  Mover  Files  With  the 
FHWA 

What  is  an  annual  arbitration  report? 

A  report  describing  the  results  of  all 
arbitrations  requested  and  concluded  in  the 
previous  calendar  year. 

Who  must  file  an  annual  arbitration  report? 

If  your  mover  picks  up  or  delivers 
shipments  for  individual  shippers  (like  you) 
during  any  calendar  year,  your  mover  must 
file  an  annual  arbitration  report. 

Where  and  when  does  my  mover  file  an 
annual  arbitration  report? 

Your  mover  must  file  an  annual  arbitration 
report  with  the  Federal  Highway 
Administration  in  Washington,  D.C.  by 
March  31  each  year. 

What  is  included  in  my  mover's  annual 
arbitnttion  report? 

Your  mover  must  include  in  its  annual 
arbitration  report  the  following  nine  things: 

(1)  The  total  number  of  shipments 
transported  for  the  calendar  year  covered  by 
the  report. 

(2)  The  total  number  of  claimsjn  excess  of 
S100C 

(3)  The  total  number  of  claims  of  $1000  or 
less. 

(4)  The  number  of  requests  for  arbitration 
on  cUims  of  $1000  or  less. 

(5)  The  results  of  those  arbitrations  (listing 
claim  amount  and  disposition). 

(6)  The  number  of  requests  for  arbitration 
on  claims  in  excess  of  $1000. 

(7)  The  number  of  requests  for  arbitration 
on  claims  in  excess  of  SIOOO  your  mover 
accepted. 

(8)  The  results  of  the  arbitrations  your 
mover  accepted  and  repK>rted  listing  claim 
amount  and  disposition. 

(9)  An  oath,  completed  by  your  mover.  The 
oath  must  be  signed  by  a  company  officer  of 
your  mover. 


How  may  I  get  a  copy  of  my  mover's  annual 
arbitration  report? 

Ask  your  mover  for  a  copy  of  its  report  or 
write  to  the  following  address:  Licensing  and 
Insurance  Division  (HlA-30),  Office  of  Motor 
Carrier  Information  Analysis,  Federal 
Highway  Administration,  400  Virginia 
Avenue,  SW.,  Suite  600.  Washington,  D.C. 
20024. 

Subpart  J      Kt;.vu;\  mj^  Disputes  VS  itli  M) 

Mover 

What  may  I  do  to  resolve  disputes  with  my 
mover? 

The  Federal  Highway  Administration  does 
not  help  you  settle  your  dispute  with  your 
mover. 

Generally,  you  must  resolve  your  own 
disputes  with  your  mover.  You  enter  a 
contractual  arrangement  with  your  mover. 
You  are  bound  by  each  of  the  following  three 
things: 

(1)  The  terms  and  conditions  you 
negotiated  before  your  move. 

(2)  The  terms  and  conditions  you  accepted 
when  you  signed  the  bill  of  lading. 

(3)  The  terms  and  conditions  you  accepted 
when  you  signed  for  delivery  of  your  goods. 

Your  mover  is  required  to  offer  you 
arbitration  to  settle  your  disputes  with  it. 
Otherwise,  you  have  the  right  to  take  your 
mover  to  court. 

The  Federal  Highway  Administration  does 
not  have  the  resources  to  seek  a  court 
injunction  on  your  behalf  to  obtain  your 
household  goods  if  your  mover  is  holding 
your  goods  "hostage." 

Subpart  K— What  Ek«  Should  I  K  >  ^ 

What  if  I  have  more  questions? 

If  this  pamphlet  does  not  answer  all  of 
your  questions  about  your  move,  do  not 
hesitate  to  ask  your  mover's  representative 
who  handled  the  arrangements  for  your 
move,  the  driver  who  transports  your 


shipment,  or  the  mover's  main  office  for 
additional  information. 

What  are  the  most  important  points  I  should 
remember  from  this  pamphlet? 

1.  Movers  must  give  written  estimates. 

2.  Movers  may  give  binding  estimates. 

3.  Non-binding  estimates  are  not  always 
accurate:  actual  Charges  often  exceed  the 
estimate. 

4.  You  should  sf)ecify  pickup  and  delivery 
dates  in  the  order  for  service. 

5.  The  bill  of  lading  is  your  contract  with 
the  mover  *   *   V  READ  IT  CAREFULLY 

•   *   *.  If  you  have  any  questions  ask  your 
mover. 

6.  Be  sure  you  understand  the  extent  of 
your  mover's  liability  for  loss  and  damage. 

7.  You  have  the  right  to  be  present  each 
time  your  shipment  is  weighed. 

8.  You  may  request  a  reweigh  of  your 
shipment. 

9.  If  you  have  moved  on  a  non-binding 
estimate,  you  should  have  enough  cash,  a 
certified  check,  or  a  cashier's  check  to  pay 
the  estimated  cost  of  your  move  plus  10 
percent  more,  at  the  time  of  delivery. 

10.  Uru^solved  claims  for  loss  or  damage 
may  be  submitted  to  arbitration;  ask  your 
mover  for  dptails 

PART  377      [AMENDED] 

2.  The  autnoruy  citation  for  part  377 
continues  to  read  as  follows: 

Authnr.rv    49  U.S.C.  13101,  13301,  13701- 
137ui.  .,,06.13707,  and  14101;  49  CFR 
1.48. 

'}  1 '  '  ,.' '  5      ^Amerided' 

3.  Section  377.215  is  removed  and 
reserved. 
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ULPAHlMtNi   Ut-    I  MANbKUH  i  A  I  luN 

Federal  Aviation  Administration 

14CFR  Part  71 

[Airspace  Docket  No  93-AWA-Sl 

RIN2120-AE97 

Profjosed  Establishment  of  Cincinnati/ 
Northern  Kf^^f'-Ky  International 
*>  rport  Cl.i  Arspace  Area,  and 

^'vocation  of  Cincinnati/Northern 
"  -ntucky  International  Class  C 
A  rspace  Area;  KY 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM):  reopening  of  comment  period. 

summary:  On  February  10.  1998.  the 
FAA  published  an  NPRM.  which 
proposed  to  establish  a  Class  B  airspace 
area  and  to  revoke  the  existing  Class  C 
airspace  area  at  the  Cincinnati/Northern 
Kentucky  International  Airport.  This 
document  announces  the  reopening  of 
the  comment  period  for  an  additional  60 
days. 

DATES:  Comments  must  be  received  on 
or  before  July  14,  1998. 
ADDRESSES:  Comments  on  this  NPRM 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel.  Attention:  Rules 
Docket  {AGC-200),  Docket  No.  93- 
AWA-5,  800  Independence  Avenue. 
SW.,  Washington.  DC  20591.  Comments 
may  be  also  sent  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS@faa.dot.gov.  Comments 
delivered  must  be  marked  Docket  No. 
93-AWA-5.  The  official  docket  may  be 
examined  in  the  Office  of  the  Chief 
Counsel.  Room  915G,  weekdays. 


.    VV..I1   ^  >w  1  III  and  5:00  p.m..  except 
1)11  Federal  holidavs. 
FOR  FURTHER   '-         m  .'.  ^IQN  CONTACT: 

Patricia  Crav\: ...space  and  Rules 

Division.  ATA-400.  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Admini.stration.  800  Independence 
Avenue.  SW.  Washington.  DC  20591: 
telephone  (202)  267-P^"  ' 
SUPPLEMENTARY  INFORM  \       '. 

Background 

Airspace  Docket  No.  93-AWA-5. 
published  on  February  10.  1998  (63  FR 
6818).  proposed  to  establish  a  Class  B 
airspace  area  and  to  revoke  the  existing 
Class  C  airspace  area  at  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  (CVG).  CVG  qualified  as  a 
candidate  for  Class  B  airspace  based  on 
the  enplaned  passengers  and  airport 
operations.  The  60-day  comment  period 
for  the  notice  closed  on  April  13.  1998. 

By  letters,  on  April  8  and  13 
respectively,  the  Aircraft  Owners  and 
Pilots  Association  (AOPA)  and 
Mercantile  Stores  Co.  Inc.  requested  that 
the  FAA  extend  the  comment  period 
from  60  days,  to  as  long  as  90  days,  to 
enable  those  persons  impacted  by  the 
proposal  to  submit  meaningful 
comments.  Additionally.  AOPA 
requested  that  the  FAA  take  action  to 
conduct  a  second  series  of  informal 
airspace  meetings  to  present  this 
proposal  to  the  public. 

Trie  FAA  agrees,  in  part,  with  these 
recommendations.  The  plan  to  establish 
a  Class  B  airspace  area  for  CVG  and 
revoke  the  existing  Class  C  airspace 
area,  was  introduced  for  public  input  at 
informal  airspace  meetings  conducted 
in  Ohio  and  Kentucky  on  September  3 
and  4.  1992.  These  meetings  were  held 
to  allow  the  public  an  opportunity  to 
preview  and  comment  on  the  planned 


airspace  design  for  CVG.  Comments  on 
the  planned  design  were  received  from 
a  variety  of  airspace  users  including  the 
Ad  Hoc  User  Group  Advisory 
Committee  for  the  area.  All  the 
comments  received  during  these 
informal  airspace  meetings  were  given 
due  consideration  prior  to  issuing  the 
NPRM.  The  proposed  Class  B  airspace 
area  configuration  discussed  in  the 
NPRM  is  the  same  as  presented  during 
the  1992  informal  airspace  meetings. 
Therefore,  the  FAA  finds  that  it  is  not 
necessacy  to  hold  further  informal 
airspace  meetings. 

It  is  FAA  policy  to  encourage  full     * 
public  participation  in  all  regulatory 
actions.  The  FAA  is  aware  that  many 
general  aviation  pilots  and  others 
associated  with  the  aviation  industry 
receive  notification  of  proposed 
rulemaking  actions  only  through  user 
organizations.  Also,  the  FAA  recognizes 
that  a  number  of  years  have  elapsed 
since  the  informal  airspace  meetings 
were  held.  Based  on  the  above,  the  FAA 
has  determined  that  reopening  the 
comment  period  is  reasonable  and 
would  ensure  that  all  interested  parties 
have  an  opportunity  to  respond  to  the 
NPRM.  Accordingly,  the  FAA  is 
reopening  the  comment  period  for  this 
rulemaking  effort  for  an  additional  60 
days.  This  additional  period  allows  for 
a  total  comment  period  of  120  days 
instead  of  the  original  60-day  comment 
period. 

Issued  in  Washington,  DC  on  May  11. 

Ki'gindid  t     Mdithcws, 

Acting  Program  Director  for  Air  Traffic 

Airspace  Management. 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  210  and  220 

RIN  0584-AC38 

NT    !  (   School  Lunch  Program  and 
.     B  ■\Tk*T^r  Program:  Additional 

M. ■■'._.  ''Mr"'  •'.,)  A,-t»rnatives 

Editonal  Note:  FR  Doc.  98-1 16S4  was 
originally  publishwd  at  63  FR  24M&-24709  in 
the  issue  of  Monday.  May  4.  1998.  Due  to 
numerous  errors,  the  document  is  being 
republished  in  its  entirety.  The  comment 
dates  have  changed.  Also,  disregard  the 
correction  document  published  at  63  FR 
25569  May  8.  1998 

AQENCY:  Food  and  Nutrition  Service, 
USDA, 
ACTION:  Proposed  rule. 

summary:  The  National  School  Lunch 
Act  requires  that  schools  that  are 
participating  in  the  National  School 
Lunch  or  School  Breakfast  Programs 
claim  reimbursements  only  for  lunches 
or  breakfasts  which  meet  the  nutrition 
standards  of  the  National  School  Lunch 
Act.  including  compliance  with  the 
Dietary  Guidelines  for  Americans.  The 
Healthy  Meals  for  Children  Act 
expanded  the  number  of  menu  planning 
alternatives  available  to  school  food 
authorities  participating  in  the  National 
School  Lunch  and  School  Breakfa.st 
Programs.  In  accordtmce  with  that 
legislation,  this  proposed  rulemaking 
would  reinstate  the  menu  planning 
system  in  effect  for  School  Year  1994- 
95  (the  traditional  meal  pattern)  as  one 
of  the  menu  planning  alternatives 
available  to  local  school  food 
authorities.  In  addition,  this  proposal 
would  permit  school  food  authorities  to 
use  "any  reasonable  approach"  to  plan 
menus  to  meet  the  nutrition  standards. 
The  Department  is  also  proposing  to 
clarify  and  simplify  several  State  agency 
monitoring  responsibilities  associated 
with  the  implementation  of  the 
nutrition  standards  of  the  National 
School  Lunch  Act. 

DATES:  To  be  a.ssured  of  consideration, 
comments  must  be  postmarked  or  e-mail 
comments  dated  on  or  before  November 
12. 1998 

ADDRESSES:  Comments  must  sent  to:  Mr. 
Robert  M.  Eadie.  Chief.  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia,  22302  or  via  the 
Internet  at 

CNDProposal®FCS.USDA.GOV.  All 
written  submissions  will  be  available  for 
public  inspection  in  Room  1007.  3101 
Park  Center  Drive,  Alexandria,  Virginia 


uuriiig  rt'gui.ir  nusuu'ss  hours  (8:30  a  in 
to  5:30  p.m.).  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  COffTACT: 
Robert  M  Eadie  at  the  above  address  or 

by  lelRnhDnf  at  'ni-7nS-2R2n. 

SUPPtfcMt'N  •  *-^  '      Ni-      MM  A-     ^-N 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  is 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 


Public  Lavs 


M-l        J 


Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  efTects  of 
their  regulatoiy  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  Food  and  Nutrition  Service 
generally  preptare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  the  Food  and 
Nutrition  Service  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  proposed  rule  contains  no 
Federal  mandates  (under  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  SlOO  million  or 
more  in  any  one  year.  Thus,  this 
proposed  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  However,  a  Regulatory  Cost/ 
Benefit  Assessment  is  provided  in  the 
Appendix  to  this  preamble. 


Regulatoi 


ility  Act 


This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
through  612).  The  Under  Secretary  for 
Food,  Nutrition  and  Consumer  Services 
has  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Department  of  Agriculture  (the 
Department  or  USDA)  does  not 
anticipate  any  adverse  fiscal  impact  on 
local  schools  as  the  proposal  would 
expand  the  number  of  options  available 
to  plan  menus  for  school  meals. 


txet-ulivtf  Older  12372 

The  National  School  Lunch  Program 
and  the  School  Breakfast  Program  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.555  and 
10.553,  respectively,  and  are  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  Subpart  V  and  final  rule-related 
notirr  -■'  ?«  n'  "n  '.2.  June  24,  1983.) 

Executive  Urilei  U988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposed  nile  is 
intended  to  have  pree:;.i>t  >.  .  Ittrct  with 
respect  to  any  State  or  local  laws, 
regulations  or  policies  which  conflict 
with  its  provisions  or  which  would 
otherwise  imjjede  its  full 
implementation.  This  propo<;ed  rule  is 
not  intended  to  have  retnu.  ■  m  "'!»*<  t 
unless  so  specified  in  'hi'  ep^ective 
DATE  section  of  this  pr't<i::iti>    t'  ;  :  '  i 
any  judicial  challenge  to  the  provisions 
of  this  proposed  rule  or  the  application 
of  the  provisions,  all  applicable 
administrative  procedures  must  be 
exhausted.  In  the  National  School 
Lunch  Program  and  School  Breakfast 
Program,  the  administrative  procedures 
are  set  forth  under  the  following 
regulations:  (1)  School  food  authority 
appeals  of  State  agency  findings  as  a 
result  of  an  administrative  review  must 
follow  State  agency  hearing  procedures 
as  established  pursuant  to  7  CFR 
210.18(q);  (2)  school  food  authority 
appeals  of  Food  and  Nutrition  Service 
(FTsiS)  findings  as  a  result  of  an 
administrative  review  must  follow  FNS 
hearing  procedures  as  established 
pursuant  to  7  CFR  210.30(d)(3);  and  (3) 
State  agency  appeals  of  State 
Administrative  Expense  fund  sanctions 
(7  CFR  235.11(b))  must  ^ollow  the  FNS 
Administrative  Review  Process  as 
established  pursuant  to  7  CFR  235.11(0. 

HriptT-v*  (irk  Kt'<iu(  tion    \i,  t 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3507. 
this  notice  invites  the  general  public 
and  other  public  agencies  to  comment 
on  the  information  collection. 

Written  comments  must  be  received 
on  or  before  July  14,  1998. 

Comments  concerning  the 
information  collection  aspects  of  this 
proposed  rule  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Room  3208.  New 
Executive  Office  Building,  Washington, 
DC.  20503,  Attention  :  Laura  Oliven, 
Desk  Officer  for  FNS.  A  copy  of  these 
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comments  may  also  be  sent  to  \U  P^adie 
at  the  address  I'sted  in  the  addresses 
section  of  this  preamble.  Commenters 
are  asked  to  separate  their  information 
collection  requirenrients  comments  from 
their  comments  on  the  remainder  of  this 
proposed  rule. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  regulation 
between  30  and  60  days  after  the 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulation. 

Comments  are  in\  ned  on   laj  Whether 
the  collection  of  information  is 
necessary  for  the  proper  pprformance  of 
the  functions  of  the  ayt-iK  v    nu  ludi.nK 
whether  the  infomia! SOP.  will  havf 
practical  utility:  fli)  tfie  aci  !;ra(  \  ,;t  the 
agency's  estimate  (jf  ttie 
collection  of  inforniar  or 
validity  of  the  mettujooiogv  and 


^ir(ieii  (if  the 
;!ii  iiiding  the 


assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology. 

The  title,  description,  and  respondent 
description  of  the  information 
collections  are  shown  below  with  an 
estimate  of  the  annual  recordkeeping 
burdens.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  7  CFK  .Part  ..0  National  School 
Lunch  Program 

OMB  Number.  0.t84-(J006. 

Expiration  Date:  October  31,  1999. 

Type  of  Request:  Revision  of  currently 
approved  collection. 

Abstract:  The  National  School  Lunch 
Act  requires  that  schools  that  are 


participating  in  the  school  lunch 
program  claim  reimbursements  only  for 
lunches  under  the  program  which  meet 
the  nutrition  standards  of  the  Act, 
including  compliance  with  the  Dietary 
Guidelines  for  Americans.  The  Healthy 
Meals  for  Children  Act  expanded  the 
number  of  menu  planning  alternatives 
available  to  school  food  authorities 
participating  in  the  NSLP.  In  accordance 
with  that  legislation,  this  proposed 
rulemaking  would  reinstate  the  menu 
planning  system  in  effect  for  school  year 
1994-95  (the  traditional  meal  pattern)  as 
one  of  the  menu  planning  alternatives 
available  to  local  school  food 
authorities.  In  addition,  this  proposal 
would  permit  school  food  authorities  to 
use  "any  reasonable  approach"  to  meet 
the  requirements. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  the  Department 
is  providing  the  public  with  the 
opportunity  to  provide  comments  on  the 
information  collection  requirements  of 
iKo  rirnposed  rule  as  noted  below; 

BitUNG  coot    1SOS-01-F 
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Estimated  Annual  Recordkeeping  Burden: 


Section 

Annual 
Number  of 
Respondents 

Annual          Average 
Frequency    Burden  per 
;  Response 

Annual  Burden 
Hours 

State  agency  establishes  guidelines  and  approves  school  food  authorities  menu  planning 
alternatives: 

Total  Existing 

7CFR 
210.10(1) 

0 

0 

0 

0 

Total 

Proposed 

7CFR 
210  10(1) 

58 

1 

1 

58 

State  agency  modifies  menu  planning  alternatives  or  develops  menu  planning  alternatives 

Total  Existing 

7CFR 
210.10(1) 

0 

0 

0 

0 

Total 
Proposed 

7CFR 

210  10(1) 

5 

1 

20 

100 

School  food  au1 

horities  adopt  menu  planning  alternatives: 

Total  Existing 

7CFR 
210  10(1) 

0 

0 

0 

0 

Total 
Proposed 

7CFR 
210.10(1) 

2.500 

1 

10.5 

26,250 

School  food  au 
and  submit  ther 

horities  modify  menu  planning  alternatives  or  develop  menu  planning  alternatives 
n  to  the  State  agency  for  approval 

Total  Existing 

7CFR 
210  10(1) 

0 

0 

0 

0 

Total 
Proposed 

7CFR 
210.10(1) 

100 

1 

20 

2.000 

Total  Recordkeeping  Burden                                                                                                                   j 

Total  Existing 

0 

Total 
Proposed 

+28.408 

Change 

+  28.408 

^^■^■^■H 
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Background 

On  lune  13.  1995.  USDA  published  a 
final  rule  (60  PR  31188)  updating  the 
nutrition  standards  for  the  National 
School  Lunch  Program  (NSLP)  and 
School  Breakfast  Program  (SBP)  That 
rulemaking  was  the  foundation  of  the 
Department's  School  Meals  Initiative  for 
Healthy  Children,  an  mtegrated. 
comprehensive  plan  for  promoting  the 
health  of  the  Nation's  school  children 
by  updating  the  nutrition  standards  for 
school  meals  and  by  providing  Slate 
agencies  and  local  food  service 
operators  with  the  technical  assistance 
to  meet  these  standards  In  addition  to 
announcing  a  fundamental  change  in 
the  direction  of  the  school  meals 
programs,  the  rulemaking  implemented 
section  106(b)  of  Public  Law  103-448, 
the  Healthy  Meals  for  Healthy 
Americans  Act  of  1994.  which  was 
enacted  on  November  2,  1994.  That 
provision  amended  section  9(fl  of  the 
National  School  Lunch  Act  {NSL,M  (42 
U.S.C.  1758(0)  to  require  that  school 
meals  meet  the  Dietary  Guidelines  for 
Americans  (hereinafter  referred  to  as  the 
Dietary  Guidelines^  by  School  Year 
1996/1997.  unless  an  implementation 
waiver  of  up  to  two  vears  was  approved 
by  the  State  agency  The  rule  also 
established  spec:ific  minimum  standards 
for  key  nutrients  (protein,  calcium,  iron. 
Vitamin  A  and  Vitamin  Cj,  and  calories 
which  school  meals  must  meet.  (As 
discussed  later,  these  standards  are  now 
also  included  in  section  9(f)  of  the 
NSLA.) 

To  assist  schools  with 

implementation  of  the  updated  nutrition 

standards,  the  School  Meals  Initiative 

(SMI)  rule  provided  three  menu 

planning  alternatives:  Nutnent  Standard 

Menu  Planning  (NSMP),  Assisted 

.Nutrient  Standard  Menu  Planning 

(ANSMP)  and  a  food-based  menu 

planning  alternative.  After  publication 

of  the  final  SMI  rule.  Public  Law  104- 

149.  the  Healthy  Meals  for  Children  Act, 

was  enacted  on  May  29.  1996  It 

expanded  the  number  of  menu  planning 

alternatives  w^hich  school  food 

authorities  have  available  to  them  by 

including  the  menu  planning  system 

that  was  in  effect  for  School  'j'ear  1994- 

95,  as  a  permanent  option  as  well  as 

"any  reasonable  approach,  within 

guidelines  established  bv  the  Secretarv 
•    «    •  •» 

Before  a  proposed  rule  to  implement 
Public  Law  104-149  could  be 
published.  Public  Law  104-193.  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
was  enacted  on  August  22.  1996.  This 
law  further  amended  section  9(f)(1)(B) 
of  the  NSLA  to  mandate  that  school 


lunches  and  breakfasts  provide,  over  a 
week,  one-third  and  one-fourth. 
respectively,  of  the  Recommenaed 
Dietary  Allowances  (RDA)  established 
bv  the  Food  and  Nutrition  Board  of  the 
National  Research  Council  of  the 
National  Academv  of  Sciences.  Because 
these  requirements  are  already  included 
m  the  regulations  establishing  the  new 
specific  nutrition  standards  for  schooi 
lurches  and  breakfasts  (^  210.10(b)  and 
§  220.8(a).  respectively),  this  proposal 
would  only  add  the  appropriate  RDA 
requirements  for  the  traditional  meal 
pattern 

Menu  Planning  Systems 

The  sole  menu  planning  system  thai 
was  in  effect  for  School  Year  1994-95 
was  a  meal  pattern  (the  "traditional" 
meal  pattern)  which  stipulated  the  food 
components  (meat-meat  alternate. 
fruits/vegetables,  bread/bread  alternate, 
and  milk)  and  the  minimum  quantities 
of  those  components  that  had  to  be 
offered  to  children  of  specific  age'grade 
groups.  This  meal  pattern  was  virtualiv 
unchanged  since  the  establishment  of 
the  NSLP  in  1946  and.  until  the  )une  13. 
1995.  rulemaking,  was  the  only  menu 
planning  system  available  to  school 
food  authorities. 

In  order  to  provide  flexibility  as  well 
as  the  tools  that  schooi  food  authorities 
would  need  to  meet  miodern  nutrition 
standards  for  children,  the  Department 
developed  new  menu  planning 
alternatives  designed  to  facilitate 
compliance  with  the  Dietar\-  Guidelines 
and  the  other  nutrition-related 
requirements  of  section  9lf)  of  the 
NSLA  NSMP  and  ANSMP  provide 
menu  planners  with  more  flexible 
approaches  by  eliminating  the  strict 
component  and  quantit\  requirements. 
Also.  NSMP  and  ANSMP  provide  actual 
nutnent  information,  including  fat  and 
saturated  fat  levels,  to  menu  planners  on 
an  on-going  basis  In  addition,  after  the 
initial  proposal  in  1994,  the  Department 
developed  the  enhanced  food-based 
menu  planning  option  which  increased 
the  minimum  number  of  ser\ings  over 
a  week's  time  for  the  fruitS' vegetables 
and  grains/breads  components  in  order 
to  maintain  calorie  levels  while  keeping 
the  percentages  of  calories  from  fat  and 
saturated  fat  to  30  percent  and  less  than 
10  percent,  respectively,  as  required, 
Schooi  food  authorities  were  given  the 
option  of  choosing  which  of  these  menu 
planning  alternatives  best  suited  their 
particular  circumstances. 

The  Department  developed  these 
menu  planning  alternatives  with  the 
Dietary  Guidelines  nutrition  standards 
of  the  NSLA  as  the  fundamental 
element.  The  Department  continues  to 
'believe  that  the  enhanced  fooci-ba.sed 


NSMP  and  ANSMP  alternatives  best 
support  compliance  with  the  Dietary 
Guidelines.  However,  the  Department 
acknowledges  that  some  school  food 
authorities  are  progressing  toward 
meeting  the  Dietary  Guidelines  under 
the  traditional  meal  pattern.  Therefore, 
the  Dejjartment  has  concluded  that, 
vMth  increased  emphasis  on  vegetables, 
fruits  and  grain  products  and  with 
appropriate  modifications  to 
preparation  techniques  and  product 
specifications,  the  traditional  meal 
pattern  may  supp>ort  all  of  the  nutrition 
standards  required  by  the  NSLA.  In 
recognition  of  this  potential,  the 
President  signed  Public  Law  104-149 
which  amended  section  9(f)  of  the 
NSLA  to  authorize  the  traditional  meal 
pattern  as  a  permanent  menu  planning 
alternative  as  well  as  any  other 
reasonable  approaches  to  menu 
planning  under  guideUnes  established 
by  the  Secretary. 

The  remainder  of  this  preamble 
discusses  the  proposed  implementation 
of  the  recent  statutory  amendments. 
This  pro[>osal  also  clarifies  monitoring 
procedures  for  assessing  compliance 
with  the  Dietary  Guidelines  and  the 
other  nutrition  standards  for  all  menu 
planning  alternatives. 

The  1994-95  Meai  Pattern  (The 
Traditional  Meal  Pattern)  * 

This  prop  isd,  would  reinstate  the 
menu  planning  system  in  effect  for 
School  Year  1994-1995  as  a  permanent 
alternative  for  planning  school  menus 
under  the  NSLP  and  SBP.  The  SMI  final 
rulemaking  did  not  allow  continued  use 
of  the  traditional  meal  pattern  after  June 
30,  1998.  the  latest  date  that  school  food 
authorities  could  be  authorized  to  delay 
compliance  with  the  Dietary  Guidelines. 
Therefore,  the  provisions  for  the 
traditional  meal  pattern  for  the  NSLP 
were  moved  to  a  separate  section 
(§  210.10a)  so  that  schools  could 
continue  using  the  traditional  meal 
pattern  until  the  newer  menu  planning 
alternatives  had  been  fully 
implemented.  Similarly,  the  traditional 
meal  pattern  for  the  SBP  was 
redesignated  as  §  220.8a. 

Now  that  Public  Law  104-149  has 
reinstated  the  traditional  meal  pattern  as 
a  permanent,  food-based  menu  planning 
alternative,  this  proposal  would 
incorporate  it  into  paragraphs  (d)  and 
(k)  of  §  210.10  and  into  paragraphs  (c) 
and  (g)  of  §  220^8  where  the 
requirements  for  the  food-based  menu 
planning  alternative  established  by  the 
June  13,  1995.  final  rule  are  set  forth. 
Sections  210.10a  and  220.8a  would  be 
removed  Please  note  that,  due  to  the 
statutory  amendment  made  after 
publication  of  the  final  rule,  the 
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traditional  menu  planning  approach 
will  remain  in  effect  after  the  July  1. 
1998.  implementation  deadline  in 
§  210.10  (o)  and  §  220.8(m).  To 
distinguish  between  the  two  food-based 
systems,  the  meal  pattern  in  effect  for 
School  Year  1994/1995  would  be 
formally  renamed  the  "traditional  food- 
based  menu  planning  alternative."  The 
food-based  menu  planning  alternative 
established  in  the  )une  13.  1995. 
rulemaking  would  be  renamed  the 
"enhanced  food-based  menu  planning 
alternative." 

RDA  for  the  Traditional  Food-Based 
Menu  Planning  Alternative 

One  proposed  revision  to  §  210.10(d) 
of  the  NSLP  regulations  would  add  a 
chart  indicating  the  amounts  of  calories 
and  required  nutrients  that  equal  one- 
third  of  the  RDA  for  key  nutrients  and 
calories  for  the  age/grade  groups  of  the 
traditional  food-based  menu  planning 
alternative.  A  similar  chart  showing 
one-fourth  of  the  RDA  for  key  nutrients 
and  calories  for  breakfasts  would  be 
added  to  §  220.8(c).  These  additional 
charts  are  necessary  as  the  traditional 
food-based  menu  planning  alternative 
follows  different  age/grade  groupings 
than  used  for  the  NSMP.  ANSMP.  and 
enhanced  food-based  menu  planning 
alternatives. 

The  Department  recognizes  the 
importance  of  offering  meals  that 
provide  a  proportionate  share  of  the 
nutritional  needs  of  the  nation's 
schoolchildren,  and  that  determination 
of  whether  those  needs  are  being  met 
must  be  based  on  the  most  accurate  data 
available.  To  this  end.  the  Department 
has  calculated  the  RDA  for  each  age 
group  using  computer  software 
specifically  designed  for  this  purpose 
In  creating  the  enhanced  food-based 
menu  planning  alternative,  the 
Department  developed  age/grade 
groupings  that  were  averaged  to  more 
precisely  meet  the  calorie  and  nutrient 
levels  at  each  age  or  stage  of 
development.  Uniform  groupings,  based 
as  closely  as  possible  on  the  actual 
nutritional  needs  of  the  various  ages,  for 
the  two  food-based  systems  would  be 
preferable.  However,  section  9(f)(4)(A)(i) 
of  the  NSLA  requires  the  availability  of 
the  traditional  meal  pattern  as  it  existed 
in  the  1994-1995  school  year.  The 
Department,  therefore,  does  not  want  to 
add  complexity  to  the  traditional 
approach  by  proposing  to  make  more 
precise  age/grade  groupings  apply  to 
both  food-based  menu  planning 
alternatives.  While  this  means  menu 
planners  using  the  traditional  meal 
pattern  may  continue  to  meet  a  single 
set  of  quantity  requirements  for  all 
children  in  the  school,  regardless  of 


their  age  or  grade,  the  Department  is 
concerned  that  this  practice  could 
undermine  the  nutrition  goals  of  the 
programs,  since  the  food  service  would 
not  be  as  responsive  to  respond  to  the 
varying  needs  of  children  of  different 
ages.  The  Department  recognizes  the 
need  to  provide  the  traditional  approach 
without  additional  requirements  but  is 
also  concerned  with  the  need  to  meet 
the  appropriate  nutrition  standards. 
Therefore,  interested  parties  in  the  food 
service,  nutrition  and  scientific 
communities  may  wish  to  comment  on 
the  appropriateness  of  allowing  a  single 
age/grade  grouping  and  the  associated 
nutrition  standards. 

"Any  Reasonable  Approach" 

Public  Law  104-149  amended  section 
9(f)(4)  of  the  NSLA  to  permit  school 
food  authorities  to  use  "any  reasonable 
approach"  to  menu  planning  not 
sp«cifically  delineated  in  section  9(fl(3) 
and  (4)  of  the  NSLA.  The  law  makes  it 
clear,  however,  that  "reasonable 
approaches"  must  meet  guidelines 
established  by  the  Secretary.  In 
developing  appropriate  guidelines,  the 
Department  believes  there  will  be  two 
distinct  classes  of  proposed  alternative 
approaches.  First,  some  proposed 
alternatives  will  consist  of  relatively 
minor  modifications  to  one  or  another  of 
the  four  existing  menu  planning 
systems.  For  this  type  of  suggested 
alternative,  the  Department  is  proposing 
to  allow  State  agencies  to  establish  a 
general  policy  allowing  school  food 
authorities  to  adopt  such  approaches 
without  prior  Dejjartmental  approval. 
The  second  class  of  alternatives  will 
involve  unique  proposals  that  depart 
significantly  from  existing  systems.  The 
Department  is  proposing  to  redesignate 
§  210.10(1)  through  (o)  as  §  210.10(m) 
through  (p)  and  to  add  a  new  §  210.10(1) 
to  establish  basic  requirements  for 
authorizing  both  classes  of  alternate 
menu  planning  approaches.  For  the 
SBP,  §  220.8(h)  through  (m)  would  be 
redesignated  as  §  220.8(i)  through  (n) 
and  §  220.8(h)  would  provide  for 
alternate  menu  planning  approaches. 

hdinor  "Pre-Approved"  Modifications 

The  first  proposed  class  of  alternate 
approaches  is  specific,  minor 
modifications  to  provisions  of  the 
existing  menu  planning  alternatives  and 
would  be  added  at  §  210.10(1)(1)  and 
§  220.8(h)(1).  While  the  State  agency 
may  require  prior  approval  or  may 
establish  additional  guidelines  for  their 
adoption,  these  modifications  would  be 
considered  "pre-approved"  in  that  State 
agencies  may  allow  their  use  without 
any  additional  review.  Of  course,  as  part 
of  their  general  oversight 


responsibilities  under  the  NSLA,  State 
agencies  must  ensure  that  the  school 
food  authority's  operations,  including 
these  "pre-approved"  options,  are 
consistent  with  the  NSLP  and  SBP 
regulatory  standards,  even  if  State 
agencies  do  not  require  pre-approval. 
The  modifications  are:  a  weekly  meat/ 
meat  alternate  standard  (for  the  NSLP 
only)  and  fiexible  age/ grade  groupings 
for  the  food-based  menu  planning 
alternatives  (for  both  the  NSLP  and 
SEP)  While  only  two  modifications  are 
proposed,  the  Department  solicits 
suggestions  on  similar  variations  that 
could  be  included  under  this  category  of 
other  approaches. 

The  Department  was  also  asked  to 
consider  extending  a  policy  currently 
applicable  only  to  lunches  planned 
under  the  enhanced  food-based  menu 
planning  approach  to  the  traditional 
food-based  menu  planning  approach. 
This  policy,  at  §  210.10(k)(2),  allows 
menu  planners  to  credit  up  to  one  grain- 
based  dessert  daily  towards  the  weekly 
grain/bread  requirements.  This  policy 
was  established  to  provide  additional 
flexibility  for  menu  planners  as  the 
number  of  required  grain/bread  items 
increased  substantially  over  the  number 
required  for  the  traditional  food-based 
menu  planning  approach.  For  example, 
for  grades  7-12,  the  traditional  food- 
based  alternative  required  eight  servings 
(but  recommended  10)  while  15 
servings  are  required  for  the  enhanced 
food-based  approach. 

The  Department  gave  this  suggestion 
serious  consideration.  However, 
crediting  up  to  one  grain-based  dessert 
daily  as  a  serving  of  grains/breads  for 
the  traditional  food-based  menu 
planning  alternative  is  too  significant  a 
proportion  of  the  total  number  of 
required  grain/bread  items.  A  child 
selecting  a  grains-based  dessert  on  a 
daily  basis  would  have  the  majority  of 
their  grains/breads  component  over  the 
week  met  through  the  consumption  of 
dessert.  Given  this  concern,  the 
Department  is  not  proposing  to  extend 
this  policy  to  the  traditional  food-based 
menu  plarming  approach.  However,  the 
Department  would  appreciate  comments 
on  this  issue. 

1.  Weekly  Meat/Meat  Alternate  Quantity 
Standard 

Some  food  service  directors  have 
indicated  that  it  is  not  always  practical 
to  offer  the  full  daily  minimum  portion 
of  the  meat/meat  alternate  component 
required  for  the  NSLP  under  the  food- 
based  menu  planning  alternatives.  For 
example,  a  serving  of  less  than  the 
required  four  tablespoons  of  peanut 
butter  or  two  ounces  of  cheese  in  a 
sandwich  may  produce  a  more 
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appealing  entree  while  the  full  amount 
required  can  lead  to  waste.  To  address 
this  situation,  those  school  food  service 
directors  have  suggested  that  schools 
using  either  of  the  food-based  menu 
planning  systems  be  allowed  the 
fiexibility  to  vary  the  quantity  of  meat/ 
meat  alternate  on  a  daily  basis  as  long 
as  the  total  amount  served  over  the 
course  of  the  school  week  equals  the 
minimum  daily  quantity  multiplied  by 
the  number  of  serving  days  in  the  week. 
For  example,  the  amount  of  meat/meat 
alternate  served  on  a  given  day  could  be 
only  one  ounce  or  the  equivalent 
provided  that  the  full  10  ounces  (for 
grades  4-12)  or  equivalent  of  meat/meat 
alternate  were  available  over  a  five  day 
week.  This  alternative  would  enable 
meal  planners  using  a  food-based 
alternative  much  of  the  same  flexibility 
enjoyed  by  their  counterparts  using 
NSMP  while  still  ensuring  that 
minimum  quantities  of  essential  foods 
were  offered  to  children  over  a  week's 
time. 

Af^er  considering  this  suggestion,  the 
Department  agrees  that  it  c;ould  provide 
additional  flexibility  without 
compromising  the  nutritional  integrity 
of  the  meals  served  over  the  course  of 
the  school  week.  However,  the 
Department  does  not  believe  that  the 
school  food  authority's  ability  to  vary 
the  quantity  of  this  component  should 
be  completely  unrestricted.  Therefore, 
the  Department  is  proposing  to  require 
that  a  minimum  of  one  ounce  or  its 
equivalent  of  meat/meat  alternate  be 
offered  daily  This  proposal  would 
ensure  that  the  amount  of  meat/meat 
alternate  offered  to  the  student  will  be 
reasonably  consistent  each  day  while 
still  providing  menu  planners  with 
enhanced  flexibility.  The  Department 
emphasizes  that  the  option  to  vary  the 
size  of  the  meat  c;omponent  would  not 
apply  to  those  situations  in  which  the 
minimum  quantity  requirement  is  one 
ounce  or  less. 

The  Department  is  not  proposing  to 
extend  this  option  to  the  meat/meat 
altemate-grains/breads  component  of 
school  breakfasts  because  flexibility  is 
already  provided  under  the  food-based 
menu  planning  alternatives.  However, 
comments  are  requested  on  whether 
extending  the  weekly  meat/meat 
alternate  to  the  SBP  would  be  useful 
and  appropriate. 

In  proposing  this  option,  the 
Department  recognizes  that  there  will  be 
complexities  with  its  implementation. 
especially  in  schools  that  offer  multiple 
entree  choices,  since  children  may  not 
select  items  over  the  week  that  equal  the 
full  weekly  meal  component 
requirement.  Therefore,  comments  are 
particularly  requested  on  these  and 


other  potential  difficulties  as  well  as 
any  suggestions  on  ways  to  ensure  that 
the  nutritional  integrity  of  the  meal 
service  is  not  compromised.  The 
modification  for  the  meat/meat  alternate 
component  is  proposed  at 
§210.10(l)(l)(i). 

2.  Flexible  Age-Grade  Groupings  for 
Food-Based  Alternatives 

Children  enrolled  in  a  given  school 
may  span  different  age/grade  groupings 
for  purposes  of  the  nutrient  and  calorie 
level  requirements  and  corresponding 
portion  sizes  for  components  under  the 
food-based  menu  planning  alternatives. 
Under  the  NSMP  and  ANSMP  menu 
planning  alternatives,  if  only  one  age  or 
grade  is  outside  the  established  nutrient 
and  calorie  level  requirements  for  the 
majority  of  children,  schools  are 
permitted,  under  §  210.10(i)(l)(ii)  and 
§  220.8(e)(l)(ii),  to  use  the  nutrition 
standards  for  that  majority.  In  the 
interests  of  consistency  and  flexibility, 
the  Department  is  proposing  to  extend 
this  option  to  the  food-based 
alternatives  as  well. 

Under  the  proposal,  schools  using  the 
enhanced  food-based  alternatives  would 
be  permitted  to  plan  menus  using  the 
minimum  quantity  requirements 
applicable  to  the  majority  of  children 
provided  that  no  more  than  one  age  or 
grade  falls  outside  the  requirements  for 
the  majority  of  children.  For  example,  if 
a  school  following  the  enhanced  food- 
based  menu  planning  alternative  serves 
children  in  grades  6,  7  and  8,  the  school 
may,  if  it  chooses,  plan  menus  meeting 
the  nutrient  levels  and  quantities  for 
grades  7  through  12  in  lieu  of  varying 
the  menus  and  portion  sizes  for  the 
children  in  grade  6.  This  option  would 
eliminate  the  need  to  meet  two  sets  of 
nutrient  and  calorie  levels  as  well  as 
portion  requirements  when  only  a 
limited  numtxir  of  children  are  affected. 
The  Department  notes  that  this  option 
will  generally  be  applicable  to  schools 
using  the  enhanced  food-based 
alternative  since  it  is  not  needed  for  the 
traditional  food-based  menu  planning 
alternative  because  of  the  broader  range 
of  the  groups  and  because  schools  may 
use  the  portion  sizes  for  the  grades  4- 
12  group  when  the  school  has  a  large 
number  of  grades  However,  under  the 
proposal,  this  option  could  be  adopted 
bv  schools  using  either  food-based 
menu  planning  alternative.  This 
proposed  change  would  be  found  at 
§  210.10(lJ(l)(ii)  for  the  lunch  program 
and  at  §  220.8(h)(1)  for  the  breakfast 
program. 

The  Department  believes  that  school 
food  authorities  should  plan  menus  and 
offer  meals  that  best  meet  the  nutrient 
and  calorie  levels  for  each  age  or  grade 


group  of  all  of  the  children.  The  age/ 
grade  groupings  are  geared  to  best  meet 
the  recommended  levels  of  calories  and 
other  nutrients  for  a  particular  period  in 
a  child's  development.  However,  the 
Department  also  recognizes  that 
allowing  the  proposed  option  for 
schools  using  the  food-based 
alternatives  provides  increased 
flexibility. 

Major  Changes  or  New  Alternatives 

The  second  class  of  alternate 
approaches  concerns  major  changes  to 
one  of  the  existing  menu  planning 
systems  and  may  be  developed  by  either 
school  food  authorities  or  State 
agencies.  Within  this  second  class,  the 
regulations,  as  proposed,  would  require 
that  any  major  change  or  new 
alternative  developed  by  a  school  food 
authority  be  subject  to  State  agency 
review  and  approval.  State  agency 
approval  is  critical  because  major 
variations  developed  and  used  only  by 
a  school  food  authority  need  to  be 
carefully  assessed  to  gauge  potential 
impact  on  the  delivery  of  meals  to 
children,  both  nutritionally  and  fiscally. 
Further,  school  food  authority-level 
approaches  would  not  have  the  benefit 
of  the  State  agency's  expertise  when 
forming  their  approach.  State  agency- 
developed  alternatives  would  be  subject 
to  Departmental  review  and  approval 
unless  there  was  an  on-going  State 
agency/school  food  authority 
partnership  and  enough  school  food 
authorities  intending  to  adopt  the 
alternate  approach  to  warrant  the 
significant  involvement  of  the  State 
agency. 

Written  Submissions 

The  Department  is  proposing  that  any 
alternate  approach  developed  by  either 
a  school  food  authority  or  State  agency 
be  committed  to  writing  prior  to  its 
implementation.  The  written 
description  must  outline  the  intended 
procedures  as  well  as  indicate  Row  the 
required  elements  for  alternate 
approaches  (as  proposed  under 
§  210.10(1)0)  and  §  220.8(h)(3)  for  the 
lunch  and  breakfast  programs, 
respectively)  will  be  met.  For  those 
approaches  subject  to  prior  review,  a 
written  submission  is  needed  to  ensure 
a  comprehensive  review.  For  those 
approaches  not  subject  to  prior  review, 
a  written  description  needs  to  be 
available  for  monitoring  purposes.  The 
Department  is  not,  however,  proposing 
any  specific  format  or  requiring  a  formal 
plan,  other  than  proposing  that  the 
intended  procedures  and  the  required 
elements  be  addressed  in  writing  for  any 
proposed  alternative  approach.  This 
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and  §  220.8(h)(2). 

State  Agency-Developed  Systems: 
Approval  Procedures 

Some  State  agencies  have  developed 
or  intend  to  develop  their  own  menu 
planning  alternatives  for  use  by  their 
school  food  authorities.  State  agency- 
developed  alternatives  could  involve 
either  extensive  modifications  to  one  of 
the  existing  menu  planning  alternatives 
or  development  of  an  altogether  new 
alternative.  As  mentioned  above,  the 
Department  is  proposing  different 
approval  procedures  for  Slate  agency- 
developed  approaches  depending  on 
whether  there  is  on-going,  operational 
support  from  the  State  agency. 

For  the  purpose  of  approval,  the  first 
type  of  a  State-agency  developed 
alternate  approach  is  one  that  the  State 
agency  develops  and  then  makes 
available  to  its  school  food  authorities 
without  on-going  support  and 
assistance.  Because  the  State  agency 
will  not  have  any  on-going  operational 
role  in  such  approaches,  the  Department 
believes  independent  review  is  essential 
prior  to  implementation  of  an  alternate 
approach  by  any  school  food  authority. 
This  review  would  ensure  that  the 
changes  or  the  new  alternative 
adequately  meets  program  requirements 
and  goals.  Therefore,  the  Department  is 
proposing  to  require  State  agencies  to 
submit  this  type  of  alternate  approach  to 
the  Food  and  Nutrition  Service  (FNS) 
for  review  and  approval  before 
implementation.  The  approval 
procedures  are  proposed  at 
§210.10(1)12)  and  §  220.8(h)(2). 
respectively,  for  the  lunch  and  breakfast 
programs. 

Tne  second  type  of  alternate  approach 
would  also  involve  either  extensive 
modifications  to  one  of  the  existing 
menu  planning  alternatives  or 
development  of  an  altogether  new 
alternative.  The  Department  is 
proposing  that  these  approaches  not  be 
subject  to  approval  by  FNS  when  the 
State  agency  is  an  active  and  on-going 
partner  with  the  school  food  authorities, 
if  there  are  a  sufficient  number  of  school 
food  authorities  adopting  it  to  warrant 
the  State  agency's  commitment  of 
resources  necessary  to  its  successful 
operation  and  the  State  agency  issues  an 
announcement  notifying  the  public  of 
the  alternate  approach.  With  the  State 
agency's  active  involvement,  there  is 
oversight  as  well  as  the  ability  to 
promptly  adjust  the  policies  and 
procedures  of  the  approach  to  ensure 
efficient  and  effective  operation  and 
compliance  with  all  applicable 
requirements.  The  Department  is 
proposing  that  these  approaches  must 


De  aaopiea  d)  at  leasi  rive  scnool  food 
authorities  within  the  State.  The 
proposed  requirement  for  a  public 
announcement  allows  for  review  of  the 
State  agency's  approach  by  any 
concerned  parents,  students,  program 
administrators,  etc.  In  addition  to  the 
public  announcement,  the  Department 
considered  requiring  that  State  agencies 
hold  public  hearings  (in  accordance 
with  established  State  procedures)  on 
these  types  of  alternative  approaches. 
The  Department  would  appreciate 
comments  on  whether  public  hearings, 
in  addition  to  the  public  announcement, 
are  a  more  effective  way  to  notify  the 
public  and  whether  the  benefits  of 
conducting  a  hearing  outweigh  the  costs 
to  the  State  agency 

This  type  of  State  agency-developed 
alternate  approach  is  intended  to  allow 
innovative,  large-scale  State  agency- 
sponsored  menu  planning  systems  to 
operate  without  prior  approval.  An 
example  of  a  large-scale  system  that 
extensively  modifies  current  regulatory 
requirements  (specifically  the  weighting 
component  and  software  requirements 
for  NSMP)  is  the  Shaping  Health  as 
Partners  in  Education  (SHAPE)  program, 
which  has  been  successfully  operated  in 
California  for  several  years.  Because  the 
SHAPE  program  is  already  operational, 
the  requirement  for  issuing  a  public 
announcement  is  not  applicable. 

The  Department  empnasizes  that  the 
different  approval  requirements  for  the 
State  agency-developed  alternate 
approaches  are  based  on  the  differing 
degrees  of  State  agency  involvement. 
When  the  State  agency  is  acting  as  a 
partner  and  is  routinely  assisting  school 
food  authorities  and  providing  technical 
assistance,  it  can,  if  needed,  quickly 
determine  if  implementation  at  the  local 
level  is  not  successful  or  if  the  system 
itself  needs  to  be  modified  to  meet  the 
required  elements  such  as  compliance 
with  the  nutrition  standards.  In  the 
other  situations,  there  is  no  continuous 
State  agency  presence  Instead,  the  State 
agency  simply  makes  the  system 
available  to  local  school  food  authorities 
as  another  option  from  which  they  may 
chose  and  would  only  be  able  judge  its 
effectiveness  under  normal  review 
procedures.  Therefore,  the  Department 
is  proposing,  at  §  210.10(l)(2)(iii)  and 
§  220.8(h)(2)(iii).  that  any  State-agency 
developed  system  is  not  subject  to  prior 
FNS  approval  if  five  or  more  school 
food  authorities  adopt  the  approach,  if 
the  State  agency  maintains  on-going 
oversight  including  making  adjustments 
to  the  approach's  policies  and 
procedures,  as  needed,  to  ensure 
compliance  with  the  nutritional  and 
other  meal  service  requirements,  and  if 
the  State  agency  makes  a  public 


announcement  concerning  the  alternate 
menu  planning  approach  prior  to  its 
implementation  by  any  school  food 
authority.  Please  keep  in  mind,  though, 
that  all  alternate  approaches  would  be 
subject  to  the  proposed  minimum 
requirements  discussed  below. 

Required  Elements  for  Alternate 
Approaches 

In  devising  the  guidelines  for 
reasonable  approaches  other  than  the 
proposed  "pre-approved" 
modifications,  the  Department  balanced 
the  necessity  to  foster  innovation  and 
flexibility  with  the  equally  comf>elling 
need  to  maintain  program 
accountability  administratively,  fiscally 
and  nutritionally  The  basic 
consideration  is  that  every  menu 
planning  alternative,  regardless  of  the 
source  or  the  level  of  approval,  must 
meet  all  statutory  requirements.  Also, 
the  Department  is  proposing  to  include 
a  limited  number  of  guidelines  that  are 
based  on  discretionary  regulatory 
procedures  that  the  Department  feels  are 
essential  to  effective  and  efficient 
program  management  unless  the 
alternate  approach  is  one  of  the  distinct 
situations  with  on-going  State 
involvement  (the  second  type  discussed 
above).  With  this  extra  involvement  and 
oversight  by  the  State  agency,  school 
food  authorities  would  be  provided 
additional  Hexibility. 

Offering  Fluid  Milk 

Section  9(a)(2)  of  the  NSLA  (42  U.S.C. 
1758(a)(2))  requires  that  school  food 
authorities  offer  fluid  milk  to  children 
participating  in  the  NSLP.  Section 
4(e)(1)(A)  of  the  Child  Nutrition  Act  of 
1966  (CNA),  (42  U.S.C.  1773  (e)(2)), 
requires  that  a  combination  of  foods  be 
served  in  the  SBP  and  that  breakfasts 
"*    *    *  meet  minimum  nutritional 
requirements  prescribed  by  the 
Secretary  •    •    •'•  The  provision  of  fluid 
milk  is  one  of  the  minimum  nutritional 
requiren:ents  established  for  the  SBP 
under  §  220.8(h).  Therefore,  any 
alternate  menu  planning  approach  must 
also  offer  fluid  milk  for  both  the  NSLP 
and  SBP.  The  provisions  requiring  milk 
to  be  offered  in  the  school  programs  for 
any  alternate  approach  are  proposed  at 
§210.10(l)(3)(i)and§220.8(h)(3)(i).  for 
the  NSLP  and  SBP,  respectively. 

P^er  Versus  Serve  (OVS) 

Section  9(a)(3)  of  the  NSLA  (42  U.S. 
C.  1758(a)(3))  requires  that  schools 
implement  OVS  in  the  NSLP  for  senior 
high  school  children;  at  local  option, 
school  food  authorities  may  adopt  OVS 
in  the  lunch  program  for  lower  grades 
as  well.  Under  section  4(e)(2)  of  the 
CNA  (42  U.S.  C.  1773  (e)(2)).  local 
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school  food  authorities  mav  also 
implement  OVS  for  the  SBP.  OVS 
encourages  children  to  make  selections 
that  they  prefer,  thus  helping  to  reduce 
plate  waste.  Because  of  the  statutory 
mandate,  any  menu  planning  alternative 
designed  by  an  school  food  authority  or 
State  agency  for  use  in  the  NSLP  must 
include  OVS  for  senior  high  school 
children.  OVS  will  continue  to  be 
optional  at  the  discretion  of  school  food 
authorities  in  the  SBP. 

While  OVS  would  continue  to  be 
required  for  senior  high  school  students, 
school  food  authorities  and  State 
agencies  would  be  permitted  by  this 
rulemaking  to  propose  alternatives  to 
the  OVS  approaches  currently  permitted 
in  the  regulations.  Such  approaches 
must  be  based  on  the  existing  regulatory 
OVS  structures  as  much  as  possible.  For 
example.  OVS  for  alternate  food-based 
systems  must  be  patterned  on  the  OVS 
requirements  in  fc(21()  10(k)(B)  and 
§  220.8(g)(3).  while  those  for  alternate 
NSMP  approaches  must  be  based  on  the 
requirements  of  §  2in  l{)(i](2!(ii)  and 
§220.8(e)(2)(ii). 

If  the  existing  OVS  procedures  in 
§  210.10(k)(6)/§  220.8(g)(3)  or 
§  210.10(i)(2)(ii)/§  220.8(e)(2)(ii)  are  not 
followed,  the  description  of  the 
alternate  approach  must  indicate  what 
age/grade  groups  are  included,  how. 
plate  waste  would  be  reduced  and  how 
the  meal,  as  taken,  will  provide  a 
reasonable  level  of  nutrients  and 
calories.  As  discussed  in  more  detail 
below,  any  modifications  to  the  existing 
OVS  procedures  must  include  the 
number  and  type  of  items  (and,  if 
applicable,  the  quantities  for  the  items) 
that  constitute  a  reimbursable  meal. 
These  provisions  on  OVS  in  alternate 
menu  planning  approaches  are 
proposed  at  §  210.10(l)(3)(ii)  and 
§  220.8(h)(3)(vi)  for  the  lunch  and 
breakfast  programs,  respectively. 

Nutrition  Standards 

As  discussed  earlier,  the  NSLA 
requires  school  lunches  to  approximate. 
over  a  week's  time,  one-third  of  the  RDA 
needed  by  growing  children  of  different 
ages.  School  breakfasts  must  provide 
one-fourth  of  the  Rl),'^  In  addition,  the 
menus  must  comply  with  the 
recommendations  of  the  Dietary 
Guidelines  These  requirements  cannot 
be  modified. 

Therefore,  any  alternate  menu 
planning  approach  must  ensure  that 
these  standards,  as  implemented  in 
§  210.10(b)(l)-(b)(4)  for  the  NSLP  and 
§  220.8(a)(l)-(a)(4)  tor  the  SBP.  would 
be  met  or  exceeded  for  the  age/grade 
groups  to  be  served.  In  addition,  the 
alternate  approach  must  indicate  how 
the  proposal  is  designed  to  meet  these 


standards.  The  requirements  are 
proposed  at  §  210.10(l)(3)(iii)  and 
§220.8(h)(3)(ii). 

Competitive  Foods 

For  both  the  NSLP  and  SBP,  Section 
10(a)  of  the  CNA  (42  U.S.C.  1779(a)), 
requires  regulations  "•   *   *  relating  to 
the  service  of  food  *   *   *  in  competition 
with  the  [school  meals)  programs 
*   *   *."  To  implement  this  provision, 
§  210.11(b)  and  §  220.12(a)  prohibit  the 
sale  of  foods  of  "minimal  nutritional 
value"  in  the  cafeteria  area  during  the 
service  of  meals.  Appendix  B  to  each  of 
these  parts  lists  the  foods  considered  to 
be  foods  of  minimal  nutritional  value. 
Any  alternate  approach  may  not  alter 
this  statutory  provision  and  the 
implementing  regulations.  This 
restriction  is  proposed  at 
§  210.10(l)(3)(iv)  and  §  220.8(h)(3)(iii) 
for  the  lunch  and  breakfast  programs, 
respectively. 

Crediting  Foods  Under  Food-Based 
Type  Approaches 

Paragraphs  (k)(3)-(k){5)  and  (m)  of 
§  210.10;  §  220.8(g)(2)  and  (i);  and  the 
Appendices  to  Parts  210  and  220 
provide  the  basic  crediting  policies  for 
food  items  offered  in  the  school  meals 
programs  for  food-based  menu  planning 
alternatives.  These  crediting  policies  are 
expanded  upon  in  FNS  instructions  and 
guidance.  This  proposal  would  require 
that  any  alternate  food-based  menu 
planning  approaches  follow  the  existing 
food  crediting  policies  for  school  meals. 
The  Department's  standards  for 
crediting  food  items  are  designed  to 
maintain  the  nutritional  integrity  of 
school  meals  by  ensuring  that  foods 
used  to  satisfy  quantity  and  component 
requirements  provide  a  sufficient 
amount  of  the  component  or  its 
equivalent  to  count  toward  meeting  the 
meal  requirements. 

To  be  credited,  foods  must  be  both 
present  in  the  minimum  required 
quantities  and  identifiable  as  at  least 
one  of  the  required  food  components  of 
the  meal  pattern  (meat/ meat  alternate, 
fruits/vegetables,  grains/breads  and 
fluid  milk).  These  foods  may  be  served 
as  single  food  items  or  as  combinations 
in  recipes  or  m  commercially  processed 
foods.  To  assist  in  the  identification  of 
the  definition  of  the  basic  foods,  the 
Department  relies  on  government  and 
industry  standards  of  identity  and/or 
specifications.  These  standards  are 
essential  to  ensuring  that  the  individual 
meal  merits  Federal  reimbursement  and 
that  the  meal  ser\'ice.  over  time, 
complies  with  the  programs'  nutrition 
standards.  Therefore,  the  Department  is 
proposing  at  §  210.10(l)(3)(v)  and 
§  220.8(h)(3)(v)  that  the  minimum 


quantities  established  to  credit  food 
items  as  components  under  the  food- 
based  menu  planning  systems  be 
adhered  to  in  any  food-based  menu 
planning  alternate  approach. 

Identification  of  a  Reimbursable  Meal 

The  concept  of  a  reimbursable  meal  is 
essential  to  program  integrity.  Sections 
210.10  and  220.8  of  the  regulations 
establish  definitions  of  a  reimbursable 
meal  for  the  four  menu  planning 
alternatives  currently  recognized  by  the 
NSLA.  Under  the  traditional  meal 
pattern  and  the  enhanced  food-based 
menu  planning  system  for  lunches,  the 
school  food  authority  must  offer 
minimum  quantities  of  a  meat/meat 
alternate,  a  grain/bread  item,  two 
separate  fruits/vegetables  and  fluid  milk 
as  a  beverage.  This  requirement  is  found 
at  §  210.10(k).  Under  NSMP  and 
ANSMP,  the  school  must  offer  an 
entree,  fluid  milk  and  at  least  one 
additional  menu  item  for  lunches.  This 
requirement  is  found  at  §210.10(i)(2)(i) 
for  the  NSLP.  The  parallel  requirements 
for  the  SBP  are  at  §  220.8  (e)  and  (g). 

This  proposal  would  require  that  any 
alternate  approach  comply  with  the 
current  requirements  for  reimbursable 
meals  to  the  extent  possible.  When  the 
existing  procedures  are  not  followed, 
the  proposed  alternate  approach  must 
detail  what  constitutes  a  reimbursable 
meal,  including  the  number  and  type  of 
item  (and  if  applicable,  the  quantities 
for  each  item)  and  how  a  reimbursable 
meal  is  to  be  identified  at  the  point  of 
service  by  the  children,  the  cashiers, 
and  any  reviewers.  The  proposals 
appear'at  §  210.10(l)(3)(vi)  and 
§  220.8(h)(3)(v),  respectively,  for  the 
school  lunch  and  breakfast  programs. 

Monitoring  Compliance 

Section  210.18  of  the  regulations 
establishes  methods  for  determining  if 
school  food  authorities  are  meeting  the 
administrative  requirements  for  the 
school  meals  programs  while  §  210.19 
provides  for  reviewing  compliance  with 
the  nutrition  standards.  In  determining 
the  essential  elements  for  any  alternate 
approach,  the  Department  believes  that 
these  monitoring  aspects  must  be 
incorporat«d  so  that  the  State  agency 
can  determine  if  reimbursable  meals  are 
being  offered,  accepted,  and  properly 
counted  and  if  the  meal  service  is  in 
compliance  with  all  of  the  nutrition  and 
administrative  standards. 

The  Department  expects  that,  in  most 
cases,  alternate  approaches  can  be 
monitored  within  the  existing  criteria 
for  both  coordinated  review  effort  (CRE) 
and  nutrition  reviews.  As  discussed 
below,  some  aspects  of  Performance 
Standard  2  in  §  210.18  must  be  modified 
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Department  does  not  believe  that  the 
procedures  for  conducting  CRE  reviews 
will  need  to  be  revised  in  order  to 
accommodate  alternate  approaches. 
Therefore,  this  rule  would  require,  in 
§  210.10(l)(vii)  and  §  220.8(h){3)(vi),  that 
the  alternate  approach  be  subject  to  CRE 
reviews  under  the  current  procedures 
provided  in  §210.18. 

However,  in  some  cases,  the  proposed 
alternate  approach  may  not  lend  itself  to 
the  established  nutrition  review 
methods.  Therefore,  to  allow  the  State 
agency  to  ensure  that  an  alternate 
approach  can  be  reviewed  adequately 
for  compliance  with  the  nutrition 
standards,  any  alternate  approach  must 
include  either  an  explanation  of  how 
the  alternate  approach  could  be 
monitored  within  the  existing  criteria  in 
§  210.19  or  a  comprehensive  nutrition 
monitoring  plan  that  the  State  agency 
could  follow.  As  part  of  this  plan,  the 
alternate  approach  must  include  a 
description  of  the  records  it  will 
maintain  to  document  compliance  with 
administrative  and  nutrition 
requirements.  This  provision  is 
proposed  at  §  210.10(l)(3)(vii)  and 
§  220.8(h)(3)(vi)  for  both  the 
administrative  and  nutrition  review 
aspects.  Conforming  amendments  are 
also  proposed  to  §210. 19(a)  and  are 
discussed  in  greater  detail  later  in  this 
preamble. 

Weighted  Averages  for  NSMP/ANS\fP 

Sections  210.10(i)(5)  and  220.8(e)(5) 
require  school  food  authorities  using 
NSMF  or  ANSMP  to  conduct  nutrition 
analyses  by  weighting  all  foods  planned 
as  part  of  the  reimbursable  meal  service. 
This  weighting  is  done  according  to  the 
frequency  with  which  each  food  is 
actually  offered  The  purpose  of 
weighting  is  to  as.u<>t  in  ensuring  that 
meals  actually  offered  to  children  meet 
the  nutrition  standards.  The  Department 
acknowledges  that  weighted  averages 
are  not  the  only  way  to  ensure 
compliance  with  the  nutrition 
standards.  In  fact,  in  order  to  make  the 
transition  to  the  updated  menu  planning 
methods  easier  and  to  ensure  that  every 
avenue  for  promoting  sound  nutrition  is 
explored,  the  Department  has 
authorized  temporary  waivers  of  this 
regulatory  requirement.  The  waivers 
allow  the  Department  the  opfKtriunity  to 
evaluate  weighted  and  unweighted 
averages  to  determine  their  accuracy  in 
indicating  determinations  of  compliance 
with  the  nutrition  standards  The 
DepartinunI  bvliuves  that  tiiis  temporary 
postponement  through  a  State  agency 
waiver  is  the  appropriate  way  to  ease 
implementation  and  to  permit  further 


evaluation  of  this  requirement.  As  part 
of  this  evaluation  process,  the 
Department  is  particularly  interested  in 
receiving  comments  on  the  use  of  a 
weighted  nutrient  analysis  versus 
nonweighted  approaches.  Comments 
from  operators  using  nutrient  analysis 
and  their  experiences  with  weighting 
would  be  especially  helpful.  The 
Department  would  also  like  comments 
from  State  agency  reviewers  and  their 
experiences  with  weighting  when 
evaluating  meal  services. 

However,  until  the  Department 
determines  that  alternatives  to  weighted 
averages  adequately  ensure  that  meals 
comply  with  the  nutrition  standards, 
weighted  averages  continue  to  be 
required  for  NSMP  systems  other  than 
those  for  which  a  waiver  has  been 
granted.  Accordingly,  the  Department  is 
proposing  to  require  compliance  with 
the  weighting  requirements  for  alternate 
NSMP-type  approaches  However,  the 
Department  is  proposing  to  provide 
added  flexibility  in  those  instances  in 
which  the  State  agency  has  developed 
the  alternate  approach  and  is  a  partner 
with  at  least  five  school  food  authorities 
and  maintains  on-going  oversight  of  the 
operation  and  evaluation.  The  level  and 
consistency  of  the  State  agency's 
involvement  coupled  with  a  more  rapid 
response  to  problems  in  order  to  make 
needed  adjustments  allows  for  further 
innovation.  These  provisions  are 
proposed  at  §  210.l0(l)(3)(viii)  and 
S220.8(h)(3)(vi). 

Approved  Software  for  NSMP  and 
ANSMP 

Sections  210.10(i)(4)  and  220.8(e)(4) 
require  menu  planners  using  NSMP  or 
ANSMP  to  conduct  or  to  have  their 
analyses  conducted  using  software  that 
incorporates  the  National  Nutrient 
Database  for  Child  Nutrition  Programs 
and  is  approved  by  FNS.  The  software 
must  meet  the  minimum  requirements 
established  by  FNS  such  as  having  the 
capability  to  perform  all  functions 
required  after  the  basic  data  has  been 
entered,  including  calculating  weighted 
averages,  and  the  optional  combining  of 
the  analyses  of  the  NSLP  and  SBP.  The 
Department  is  aware  that  there  are  many 
nutrition  software  packages  available: 
however,  many  of  these  are  for 
individuals  or  for  clinical  settings  such 
as  hospitals.  The  software  approved  by 
P'NS  IS  designed  to  meet  the  needs  of 
school  food  service  professionals  and 
fulfills  two  essential  criteria — the  ability 
to  perform  all  the  requirements  of  the 
regulations  and  the  achievement  of 
uniform  results.  The  Department  also 
notes  that  the  number  and  variety  of 
software  packages  approved  to  date 
ensures  that  school  food  authorities 


have  extensive  flexibility  in  choosing  a 
package  that  best  meets  their  individual 
needs  Therefore,  this  proposal  would 
require,  at  §  210.10(l)(3){viii)  and 
§  220.8(b)(3)(vii),  that  any  alternate 
approach  use  approved  software. 

Again,  however,  the  Department  is 
proposing  to  allow  modification  of  the 
required  specifications  for  software  for 
any  alternate  approach  under  the  same 
limited  circumstances  allowing  for 
modification  of  weighted  analysis.  In 
those  situations  in  which  the  State 
agency  developed  the  alternate 
approach  and  remains  an  active  partner 
and  five  or  more  school  food  authorities 
adopt  the  alternate  approach,  thn 
Department  is  proposing,  at 
§210  10(l)(3)(viii)and  «»  2^0  8(h)(,1)(vii). 
to  pennit  the  use  oi  software  which  dees 
not  meet  thp  rwmiiaforv  requirernHnts 
While  this  means  that  the  software 
would  not  need  to  incorporate  the 
Nati(3nal  Nutrient  Database  nor  would  it 
be  rH<^uirvd  to  have  prior  FNS  approval, 
the  alternate  approac.h  would  still  need 
to  meet  all  the  nutrition  standards. 
Again,  the  Department  believes  that  the 
on-going  State  agency  oversight 
provides  sufficient  assurance  that  any 
software  will  provide  appropriate 
nutrient  analysis  and.  to  the  extent  that 
deficiencies  are  identified,  that  they  will 
be  rapidly  addressed 

The  Department  also  wishes  to 
emphasize  that  weighted  analyses  and 
standard  software  packages  do  not.  in 
and  of  themselves,  detennine  the  kinds 
and  amounts  of  foods  provided   Rather, 
they  are  fundamentals  in  the  internal 
monitoring  system  which  enables 
schools,  school  food  authorities,  and 
State  agencies  to  measure  the  success  of 
the  food  service  in  complying  with  the 
nutrition  standards.  Consequently, 
modification  of  these  requirements, 
without  substantial  r^re  and 
involvement  by  the  State  agency,  may 
undermine  the  accuracy  of  the  nutrition 
analysis  and  compromise  the  ability  of 
menu  planners  to  make  necessary 
adjustments.  This  is  the  basis  for  the 
Department's  decision  to  not  apply  the 
weighting  and  software  specification 
requirements  to  those  situations  in 
which  there  will  be  substantial  State 
agency  involvement  and  oversight. 

Vlonitorint;  Retiuireinents  for 
(  urnplidnc  p  With  thp  Nutrition 
Slanddrds 

The  Department  is  proposing  to 
clarify  some  aspects  of  the  nutrition 
monitoring  requirements  in  order  to 
ensure  appropriate  State  agency 
oversight  of  all  menu  planning 
alternatives.  In  addition,  some 
conforming  amendments  are  proposed 
due  to  the  reinstatement  of  the 
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traditional  food-based  menu  planning 
alternative  and  the  availability  of 
alternate  approaches. 

Monitoring  Procedures  for  the 
Traditional  System  and  for  Alternate 
Approaches 

The  current  monitoring  provisions  for 
the  food-based  and  nutrient  standard 
menu  planning  alternatives  are  found  at 
§21U  IH  and  t)  210  19,  .\s  discussed 
earlier,  anv  alternate  approach  must  be 
capable  of  being  monitored  under 
§  210.18.  In  addition,  if  the  alternate 
approach  caI^not  be  monitored  under 
§  210.19.  there  must  't>e  a  description  of 
alternate  monitoring  procedures  to 
ensure  compliance  with  the  fiscal, 
administrative  and  nutrition  standards. 

This  proposed  mle  would  amend 
S  210.18  and  ^  210  19  to  make  (.:lear  that 
the  existing  monitoring  requirements 
apply  to  the  traditional  food-based 
menu  planning  alternative  as  well  as  to 
the  enhanced  food-based  and  nutrient 
standard  menu  planning  systems.  In 
addition,  technical  amendments  are 
made  to  modif\'  the  terminology  in 
^210.18  and  §210  19  related  to 
Performance  Standard  2  which 
establishes  review  criteria  to  assure  that 
the  lunches  served  by  schools  are^ 
reimbursable  In  other  words,  anv 
st;hool  lunch  must  contam  whatever 
meal  elements  that  are  required  for 
reimbursable  lunches  under  each  of  the 
menu  planning  alternatives.  In  order  to 
clarify  that  all  the  various  menu 
planning  approaches  are  subject  to 
Performance  Standard  2,  technical 
amendments  are  proposed  to 
§21(),18(b)(2)(ir),  (g)(2),  and  (i)(3)(ii)  and 
to  §210.19(c)(b)(i)  to  reference  the 
various  terms  used  to  stipulate  the 
elements  in  a  reimbursable  meal 

Finally,  §  2U)  19  w^ould  be  amended 
to  make  clear  that  the  nutrition  review 
procedures  for  food-based  and  nutrient 
standard  alternate  approaches  are  the 
same  as  those  for  food-based  and 
nutrient  standard  menu  planning 
systems,  respectively,  except  for  those 
alternate  approaches  that  do  not  lend 
them.selves  to  existing  nutrition  review 
procedures.  In  those  cases,  the  nutrition 
review  procedures  are  those  review 
procedures  developed  under  §  210.10(1). 

Adjustments  to  Review  Periods 

The  Department  is  proposing  to  adjust 
the  review  period  for  nutrition  reviews. 
Currently,  paragraphs  {a)(l)(i)  and  (ii)  of 
§210  19  stipulate  that  the  State  agency 
is  to  review  the  school's  nutrition 
analysis  or  conduct  an  independent 
analysis  for  the  last  completed  week 
prior  to  the  review.  The  intent  of  this 
provision  was  to  ensure  that  the 
analysis  reflected  the  current  state  of  the 


meal  service  However,  some  State 
agencies  have  noted  that,  under  CRE,  as 
detailed  in  §210.18,  State  agencies 
select  the  month  prior  to  the  month  of 
the  review  as  the  sample  period. 
Consequently,  State  agencies  which 
would  elect  to  conduct  nutrition 
reviews  concurrently  with  CRE  reviews 
will  likely  need  to  look  at  two  different 
review  periods  during  the  same  visit. 
Therefore,  in  the  interests  of  efficiency, 
this  proposal  would  permit  reviewers  to 
conduct  the  assessment  of  compliance 
with  nutrition  standards  for  any  week  of 
the  current  school  year  prior  to  the 
month  of  the  review  However,  the  week 
selected  must  continue  to  represent  the 
current  state  of  the  meal  ser\  ice  The 
State  agency  could  select,  for  example, 
a  week  for  the  nutntion  review  that  was 
in  the  same  month  in  which  a  C;RE  was 
scheduled  The  Department  believes 
that  this  proposed  provision  will  still 
allow  State  agencies  to  determine 
whether  the  program  is  in  co-mpliance 
with  the  nutntion  standards  and.  if 
necessary,  prescribe  appropriate  steps 
for  improvements  by  requiring  review  of 
a  relatively  current  period  tnat  is  typical 
of  the  on-gomg  meal  service.  This 
(.hange  is  proposed  at  §  210,19(a)(l){i). 

Extent  of  Reviews 

.\nother  proposal  would  amend 
tj  210  19(a)  to  clarlf^■  that  during  the 
review  cycle,  State  agencies  must 
review  at  least  one  school  for  each  type 
of  menu  planning  alternative  used  by 
the  school  food  authority.  For  example, 
if  eight  schools  m  a  stjhool  food 
authority  use  the  traditional  meal 
pattern,  three  use  the  enhanced  food- 
based  system  and  five  use  .NSMP,  the 
State  would  select  at  least  one  school 
from  each  category.  The  Department 
recognizes  that,  in  some  cases,  this 
requirement  would  result  in  more 
schools  being  visited  for  nutrition 
compliance  than  are  required  to  be 
reviewed  under  CRE  The  Department 
believes,  however,  that  this  coverage  is 
essential  to  ensure  that  the  school  food 
authority  is  following  all  alternatives 
correctly  For  example,  a  school  food 
authority  may  be  achieving  great 
success  with  the  enhanced  food-based 
system  but  may  not  be  conducting 
NSMP  properly.  The  only  way  for  the 
State  agency  to  identify  this  problem, 
provide  appropriate  technical  assistance 
and  require  corrective  action  is  to 
examine  the  school  food  authority's 
experience  with  all  alternatives  in  use. 
This  amended  is  proposed  at 
§210. 19(a)(1). 

The  proposal  would  also  clarify  that 
State  agencies  are  required  to  perform 
the  necessary'  nutrition  review  on  only 
the  lunch  program  unless  the  school 


food  aiftiority  uses  a  particular  menu 
planning  alternative  only  for  the 
breakfast  program.  For  example,  if  all  of 
the  schools  in  a  school  food  authority 
use  either  NSMP  or  the  enhanced  food- 
based  system  for  lunch,  and  at  least 
some  of  the  schools  use  the  traditional 
food-based  menu  planning  alternative 
for  breakfast,  the  State  agency  would 
need  to  conduct  two  lunch  reviews  (one 
of  a  school  using  NSMP  and  one  of  a 
school  using  the  enhanced  food-based 
system)  and  one  review  of  a  breakfast 
program  which  uses  the  traditional  meal 
pattern  Howe^'er,  if  all  three  of  these 
alternatives  are  used  for  the  lunch 
program  in  the  school  food  authority,  no 
review  of  the  breakfast  program  would 
be  needed.  The  Department  cautions, 
however,  that  if  the  lunch  review 
indicates  that  the  school  food  authority 
needs  technical  assistance  and/or 
corrective  action,  the  State  agency  may 
wish  to  review  a  breakfast  program  as 
well  to  determine  if  the  school  food 
authority  needs  to  take  specific 
corrective  action  for  that  program  as 
well.  In  these  cases,  the  review  of  the 
breakfast  program  could  be  done  either 
at  the  time  of  the  initial  lunch  review  or 
as  part  of  any  follow-up  needed  to 
further  evaluate  the  results  of  technical 
assistance  or  corrective  action. 

Conforming  Review  Cycles 

Finally,  the  Department  is  proposing 
a  minor  technical  Jimendment  to 
§  210.19(a)(l)(i)  to  make  the  cycle  for 
nutrition  reviews  consistent  with  the 
cycle  for  administrative  reviews  under 
CRE.  The  SMI  rule  established  a  five- 
year  cycle  for  reviews  of  nutrition 
compliance  and  intended  that  cycle  to 
run  concurrently  with  the  CRE  cycle  so 
that  those  States  electing  to  conduct 
nutrition  reviews  at  the  same  time  as 
administrative  reviews  could  do  so 
efficiently.  The  regulation  currently 
stipulates  that  the  first  five-year  cycle 
would  begin  on  July  1.  1996.  unless  the 
State  agency  authorized  a  temporary 
waiver  of  compliance  with  the  nutrition 
standards,  in  which  case  the  first  year 
of  the  cycle  could  begin  as  late  as  July 
1,  1998.  Consequently,  the  first  five-year 
cycle  would  end  as  early  as  June  30, 
2001  or  as  late  as  June  30.  2003, 
depending  upon  actual  implementation. 
The  current  CRE  cycle  ends  on  June  30. 
1998,  however,  and  the  next  cycle  wiK 
end  on  June  30,  2003.  Therefore,  the  two 
review  cycles  would  be  out  of  sequence 
for  State  agencies  which  implement  the 
regulations  before  School  Year  1998/ 

1999. 

While  State  agencies  are  not  required 
to  conduct  nutrition  reviews  at  the  same 
time  as  administrative  reviews,  the 
Department  prof>oses  to  make  the  two 
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review  cycles  coincide  so  that  State 
agencies  mny  avail  themselves  of  this 
option  efficiently  To  achieve  this  goal, 
therefor*!,  the  Department  is  proposing 
to  establish  an  initial  cycle  of  seven 
years  for  nutrition  reviews,  from  July  1. 
1996  through  June  30.  2003.  Thereafter, 
review  cycles  would  be  five  years  in 
length.  This  expanded  cycle  would 
allow  State  agencies  more  flexibility 
during  the  implementation  phase  to 
complete  reviews  and  provide  schools 
with  necessary  assistance. 

The  Department  notes  that  the 
extended  time  frame  for  completing 
nutrition  reviews  increases  the  need  for 
State  agenaes  to  identify  s<;hool  food 
authorities  that  may  have  menu 
planning  difficulties  in  order  to 
schedule  visits  to  them  as  early  as 
possible  in  the  cycle.  The  Department 
also  would  like  State  agencies  to 
comment  on  any  increased  potential  for 
noncompliance  that  might  result  from 
this  extension  and  whether  or  not  the 
Department  should  consider 
establishing  intermediate  review  goals 
within  the  cycle. 

Updating  the  Dietary  Guidelines  and 
Other  Technical  Changes 

Section  9(01  DlA)  of  the  NSLA 
requires  that  schools  offer  meals 
consistent  with  the  goals  of  the  "most 
recent  Dietary  Guidelines  for 
Americans."  The  June  13.  1995.  SMI 
rulemaking  incorporated  the  1990 
edition  of  the  Dietary  Guidelines  as 
program  requirements  because  they 
were,  at  that  time,  the  latest  official 
version.  The  Department  indicated, 
however,  that  later  editions  would  be 
incorporated  to  reflect  any  revisions  to 
the  recommendations.  In  December 
1995,  the  Department,  in  partnership 
with  the  Department  of  Health  and 
Human  Services,  issued  the  1995 
edition.  While  there  were  no  substantive 
differences  between  the  1995  edition 
and  the  1990  edition,  there  were  some 
minor  language  revisions.  Therefore,  the 
Department  is  taking  this  opportunity  to 
propose  amending  §  210.10(b)(3)  and 
§  220.8(a)(3)  to  incorporate  the  minor 
wording  changes  of  the  1995  guidelines, 
and  to  change  references  to  the  1990 
guidelines  to  1995, 

The  1995  Dietary  Guidelines  also 
include  the  suggestion  that  the  diets  of 
cfhidfen  between  the  ages  of  two  and 
five  should  be  gradually  altered  so  that, 
by  age  five,  they  receive  no  more  than 
30  percent  of  their  calories  from  fat. 
Since  the  Dietary  Guidelines  do  not 
treat  this  suggestion  as  a  formal 
recommendation,  the  Department  is  not 
incorporating  it  into  §  210.10(b)(3)  or 
§  220.8(a)(3).  where  the  Dietary 
Guidelines'  recommendations  are 


enumerated.  However,  a  footnote 
containing  this  information  would  be 
added  to  the  charts  in  §  210.10(c)(1), 
§  210.10(c)(2),  S  210.10(d).  §  220.8(b)(1). 
S  220.8(b)(2)  and  §  220.8(c)(1).  The 
Department  is  also  aware  that  the  RDA 
are  in  the  process  of  being  reviewed  and 
that  an  update  is  scheduled  to  be 
released  in  1999.  At  that  time,  the 
Department  will  propose  any  needed 
revisions  to  the  key  nutrient  and  calorie 
levels. 

The  name  of  the  database  used  in  the 
nutrient  analysis  software  has  been 
changed  from  the  "National  Nutrient 
Database  for  the  Child  Nutrition 
Programs"  to  the  "Child  Nutrition 
Database."  This  proposal  would, 
therefore,  update  the  references  to  the 
database  in  §  210.10(i)  and  §  220.8(e). 

It  was  brought  to  the  Department's 
attention  that  there  was  a  misstatement 
in  the  preamble  of  the  final  regulation 
published  on  June  13.  1995.  The 
regulation.  Child  Nutrition  Programs: 
School  Meal  Initiatives  for  Healthy 
Children,  was  published  in  the  Federal 
Register  at  60  FR  31188.  The  erroneous 
statement  at  60  FR  31203  was; 

*   *   *  program  regulations  (§210.1 1(a)  and 
S  220.12(a))  prohibit  the  sale  of  certain  foods 
of  minimal  nutritional  value  in  the  food 
service  area  between  the  start  of  school  and 
the  last  lunch  period  of  the  day. 

The  correct  policy  is  contained  in 
§  210.11(b)  for  the  NSLP.  The  correct 
policy  is: 

Such  rules  or  regulations  (established  by 
State  agencies  or  school  food  authorities] 
shall  prohibit  the  sale  of  foods  of  minimal 
nutritional  value,  as  listed  appendix  B  of  this 
part,  in  the  food  service  areas  during  the 
lunch  periods. 

(Emphasis  added] 

This  policy  may  found  for  the  SBP  at 
§  220.12(a). 

Although  the  statement  in  the 
preamble  was  incorrect,  the  actual 
regulatory  language  contained  in 
§210.11  (b)  was  correct.  The 
Department  regrets  any  confusion  this 
error  may  have  caused. 

Appendix  to  Preamble — ReguJatory  Cost/ 
Benefit  Assessment 

1.  Title:  National  School  Lunch  Program 
and  School  Breakfast  Program:  Additional 
Menu  Planning  Alternatives. 

2.  Background: 

a.  Need  for  Action:  Public  Law  104-149. 
the  Healthy  Meals  for  Children  Act.  amended 
the  National  School  Lunch  Act  by  expanding 
the  number  of  alternatives  available  to  plan 
menus  for  the  school  meals  programs. 
Section  9(fl  of  the  National  School  Lunch  Act 
was  amended  to  allow  schools  to  continue 
using  the  meal  planning  system  in  effect  in 
School  Year  1994-95  as  well  as  the  other 
meal  planning  alternatives  already  available. 
In  addition,  the  Act  was  amended  to  allow 


schools  to  use '■*   *   *  any  reasonable 
approach,  within  guidelines  established  by 
the  Secretary 

The  menu  planning  system  in  effect  in 
School  Year  1994-95  was  the  "traditional 
pattern"  which  has  been  in  use  for  many 
years,  and  which  requires  four  components 
(meal/meat  alternate,  breads/grams,  fruits/ 
vegetables  and  milk)  and  five  items.  Because 
this  alternative  was  to  be  deleted  from  the 
regulations  at  the  end  of  the  implementation 
period  (July  1,  1998).  this  proposal  would 
reinstate  this  alternative  permanently.  In 
addition,  this  prop>osal  would  establish  the 
guidelines  for  "any  reasonable  approach"  to 
ensure  that  schools  continue  to  serve 
reimbursable  meals  and  provide  proper 
accountability  for  Federal  reimbursement 
while  still  having  the  flexibility  to  design  a 
menu  planning  alternative  that  meets  their 
particular  needs. 

Before  the  Department  issued  a  proposal  to 
implement  Public  Law  104-149.  Public  Law 
104-193,  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  of  1996 
was  enacted  on  August  22.  1996.  This  law 
further  amended  the  National  School  Lunch 
Act  to  mandate  that  school  lunches  provide, 
over  a  week,  one-third  of  the  Recommended 
Dietary  Allowances  (RDA)  and  that  school 
breakfasts  provide  one-fourth  of  the  RDA. 
These  requirements  are,  however,  already 
included  in  the  school  programs'  regulations. 

b.  Affected  parties:  The  entities  affected  by 
this  prop>osal  are  State  agencies,  school  food 
authorities,  the  nation's  school  children,  and 
the  Food  and  Nutrition  Service. 

c.  Promotes  the  President's  Priorities:  This 
proposal  would  promote  the  President's 
commitment  to  flexibility  for  program 
administrators  while  continuing  to  support 
the  objectives  of  providing  meals  to  the 
nations  school  children  that  meet  the  Dietary 
Guidelines  for  Americans  and  other 
established  nutrition  standards. 

3.  Statutory  Authority:  Public  Law  104- 
149. 

4.  Cost-Benefit  Assessment  of  Economic 
and  Other  Effects: 

Reinstatement  of  the  Traditional  Meal 
Pattern 

Background:  The  proposed  regulation 
would  reinstate  the  meal  pattern  in  effect  in 
School  Year  1994-1995  as  one  menu 
planning  alternative.  The  meal  piattem  would 
be  incorporated  into  the  section  of  the 
regulation  establishing  the  food-based  menu 
planning  alternatives  and  would  be  entitled 
the  "traditional  food-based  menu  planning 
alternative."  The  food-based  alternative 
implemented  in  the  June  5,  1995,  final  rule 
wouid  be  renamed  "the  enhanced  food-based 
menu  planning  alternative."  The  provision 
would  provide  a  table  with  the  minimum 
levels  of  nutrients  (calories,  protein,  calcium, 
iron.  Vitamin  A,  and  Vitamin  C)  for  the  age/ 
grade  groups  of  the  meal  pattern.  Further,  the 
provision  makes  minor  conforming 
amendments  to  allow  for  monitoring 
compliance  with  the  nutrition  standards  for 
this  additional  menu  planning  alternative. 

Effects  of  Reinstating  the  Traditional  Meal 
Pattern 

Benefits:  The  provision  permanendy 
reinstating  the  meal  pattern  in  effect  during 
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School  Year  1994-1995  will  allow  schools  to 
use  a  meal  pattern  with  which  they  are 
familiar.  Extensive  experience  with  the 
traditional  meal  pattern  has  allowed  schools 
to  successfully  develop  menus  that  meet 
program  requirements  and  are  popular  with 
students.  The  reinstatement  of  the  traditional 
meal  pattern  provides  schools  with  an 
additional  menu  planning  option  and  even 
greater  flexibility  in  meeting  the  nutritional 
needs  of  students. 

The  rule  extends  nutrition  monitoring 
provisions  pertaining  to  reviews  of  the 
enhanced  food-based  menu  planning  option 
to  reviews  of  schools  using  the  traditional 
meal  pattern.  School  lunches  are  required  to 
provide,  over  a  week's  time,  one-third  of  the 
RD.*i  for  key  nutrients  (protein,  calcium,  iron, 
vitamin  A  and  vitamin  C)  and  calories 
needed  by  growing  children  of  different  ages 
School  breakfasts  are  required  to  provide, 
over  a  week's  time,  one-fourth  of  the  RDA  for 
key  nutrients  (protein,  calcium,  iron,  vitamin 
A  and  vitamin  C)  and  calories  needed  by 
growing  children.  In  addition,  schools  should 
be  making  progress  towards  providing  meals 
which  comply  with  the  Dietary  Guidelines, 
including  the  recommendations  that  no  more 
than  30  percent  nf  calories  come  from  fat  and 
that  saturated  fat  be  limited  to  less  than  10 
percent  of  calories  The  extension  of  this 
provision  to  the  traditional  fcK)d-based  meal 
planning  systems  will  ensure  that  children  in 
schools  using  this  system  will  receive  meals 
of  comparable  nutritional  quality  as  children 
in  schools  using  the  enhanced  food-based 
menu  plan.  This  provision  does  not  require 
any  additional  burden  of  schtxil  f(X)d 
authorities  as  regulations  require  any  menu 
planning  system  to  provide  C(jmf>arable 
levels  of  RD.\s  for  key  nutrients  and  comply 
with  the  Dietarv'  Guidelines. 

Costs:  The  1993  USD  A  School  Nutrition 
Dietary  .Assessment  Study  (SNDA)  assessed 
the  nutritional  qualitv  of  lunches  served 
under  the  traditional  meal  pattern.  SNDA 
found  that  the  amount  sjf  nutrients  in  the 
average  schawl  lunch  provided  under  the 
traditional  meai  pattern  exceeded  the 
standard  of  one-third  of  the  daily  RD.\  for  the 
age  groups  at  the  elementary,  middle,  and 
high  school  level  for  most  nutrients. 
However,  the  average  percentage  of  food 
energy  from  total  fat  offered  m  school 
lunches  was  38  percent  com[jared  with  the 
Dietarv  Guideline  goal  nf  not  more  than  30 
percent,  the  percentage  from  saturated  fa; 
was  15  percent,  compared  with  the  Dietary 
Guideline  of  less  tnan  10  f)e.'-cent  '  In 
addition,  the  Continuing  Sur\RV  of  Food 
Intake  by  Individuals  (CSFII).  1989-91  found 
that  school-age  children  have  average  daily 
intakes  of  33.7  to  34  7  percent  of  calories 
from  fat.  and  12.6  to  13  3  percent  of  calories 
from  saturated  fat  depending  on  age-sex 
group. 

The  SNDA  and  CSFll  findings  heightened 
awareness  of  the  need  to  improve  the 
nutritional  quality  of  school  meals,  in 
response  the  Department  initiated  the  School 
Meals  Initiative  for  Healthy  Children,  the 
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first  program-wide  reform  of  the  school  meals 
program  since  its  establishment  in  1946. 
Since  the  introduction  of  the  School  Meals 
Initiative  the  Department  has  provided 
training  and  technical  assistance  designed  to 
assist  school  food  service  personnel  in 
implementing  the  Dietary  Guidelines.  FNS 
has  sponsored  training  on  the  preparation  of 
healthier  meals;  provided  recipes  which  are 
lower  in  fat  and  sodium,  and  issued  grants 
to  assist  State  agencies  in  establishing 
statewide  training  systems  to  assist  local 
agencies  in  implementing  the  Dietary 
Guidelines.  The  Department  has  also 
increased  efforts  to  provide  lower  fat 
commodities  to  local  school  districts. 
Even  with  increased  efforts  by  the 
Department,  State  agencies  and  school  food 
authorities  to  provide  schools  with  the 
knowledge  and  skills  necessary  to 
successfully  implement  the  Dietary 
Guidelines,  the  possibility  still  exists  that  it 
might  prove  difficult  for  some  schools  using 
the  traditional  food-based  meal  pattern  to 
comply  with  the  recommendations.  In  these 
instances,  it  may  be  necessary  for  the  school 
food  authority  or  the  State  agency  to  provide 
further  training  of  the  school  food  service 
personnel  to  enable  them  to  successfully 
develop  meal  patterns  which  comply  with 
the  Dietary  Guidelines. 

The  State  agency  will  be  resp)onsible  for 
monitoring  progress  towards  meeting  the 
Dietary  Guidelines  and  nutrition  standards 
and  for  making  adiustments  in  procedures 
that  schools  follow  in  order  to  ensure 
effective  progress  toward  eventual 
compliance  with  the  updated  nutritional 
requirements.  Should  a  number  of  schools 
using  the  traditional  food-based  menu 
pattern  encounter  difficulty  in  meeting  the 
Dietary  Guidelines,  the  State  agency  will 
need  to  coof)erate  with  the  school  food 
authority  in  designing  corrective  action  to 
rectify  the  deficiencies  Additionally,  the 
State  agency  will  need  to  monitor  the 
execution  of  corrective  action  taken  by  the 
school  food  authority  to  ensure  that  progress 
is  being  made  towards  meeting  the  Dietary 
Guidelines 

Since  most  State  agencies  used  thel996- 
1997  school  vear  to  train  staff  to  conduct  the 
nutrient  analyses,  the  number  of  analyses 
that  were  actuailv  completed  was  fewer  than 
expected  As  a  result,  there  is  no  data 
available  on  the  numtjer  of  school  food 
authorities  that  fail  to  meet  the  nutrient 
standards  and  need  to  taite  corrective  action. 

Any  Rpasonable  Approach  to  Meal  Planning 

Benefits   Public  Law  104-149  permits 
school  food  authorities  to  use  "any 
reasonable  approach"  to  menu  planning  not 
specifically  delineated  in  the  regulations. 
The  law  makes  it  clear,  however,  that 
approval  of  other  "reasonable  approaches" 
must  be  in  accordance  with  guidelines 
established  by  the  Secretary .  In  developing 
appropriate  guidelines,  the  Department 
considers  that  there  are  two  classes  of 
additional  reasonable  approaches.  The  first 
class  of  reasonable  approaches  consists  of 
alternatives  which  are  essentially  relatively 
minor  modifications  to  one  or  another  of  the 
existing  menu  planning  systems.  The  second 
class  of  alternatives  would  involve  unique 


proposals  that  depart  significanUy  trom  the 
existing  systems. 

Minor  Modifications 

The  Department  hwlieves  that  minor 
modifications  to  existing  meal  planning 
systems  do  not  pose  significant  questions 
about  nutritional  content  or  program 
integrity.  Therefore,  to  reduce  unnecessary 
paperwork,  the  Department  is  proposing  to 
authorize  State  agencies  to  permit  their 
school  food  authorities  to  choose  any  of  the 
following  adaptations  without  applying  to 
the  State  agency  for  approval.  The  decision 
to  authorize  any  or  all  of  these  modifications 
rests  entirely  with  the  State  agency.  State 
agencies  may  establish  a  general  policy 
allowing  school  food  authorities  to  adopt  any 
or  all  of  these  approaches  without  prior 
approval  or  chose  to  review  requests  from 
school  food  authorities.  The  preapproved 
approaches  are: 

1.  Weekly  Meat/Meat  Alternate  Quantity 
Standard;  Schools  using  one  of  the  food- 
based  menu  planning  systems  would  be 
allowed  the  flexibility  to  vary  the  quantity  of 
the  meal/meat  alternate  on  a  daily  basis  as 
long  as  the  total  amount  served  over  the 
course  of  the  school  week  equals  the 
minimum  daily  quantity  multiplied  by  the 
number  of  serving  days  in  the  week.  Schools 
would  still  be  required  to  serve  a  minimum 
of  one  ounce  of  meat/ meat  alternate  daily. 

2.  Flexible  Age-Grade  Groupings  for  Food- 
Based  Systems:  Under  the  analysis-twsed 
menu  planning  options,  if  only  one  age  or 
grade  in  a  school  is  outside  the  established 
RDA  and  calorie  requirements  for  the 
majority  of  students,  schools  are  permitted  to 
use  the  nutrition  standards  for  that  majority. 
In  the  interests  of  consistency  and  flexibility, 
the  Department  is  proposing  to  extend  this 
option  to  the  food-based  systems  as  vroll. 

Innovative  Approaches 

The  second  class  of  other  reasonable 
approaches  involves  innovative  systems  that 
are  not  currently  established  in  program 
regulations  and  guidance  These  innovative 
menu  planning  systems  could  be  developed 
by  school  food  authorities  for  use  in  their 
schools,  or  developed  by  State  agencies  and 
made  available  to  their  school  food 
authorities.  The  Department  envisions  two 
approaches  that  State  agencies  could  take  in 
developing  menu  planning  systems.  It  would 
be  possible  for  a  State  to  develop  a  unique 
menu  planning  system  and  then  refrain  from 
being  involved  in  the  operation  or  evaluation 
of  the  system  In  these  cases,  the  system 
would  have  to  be  submitted  to  the 
Department  for  approval  before 
implementation  The  second  scenario 
involves  systems  developed  by  the  State, 
used  by  multiple  school  food  authorities  (at 
least  five)  within  the  State,  and  the  State 
agency  renaains  an  active  partner  in  the 
operation  and  evaluation  of  the  system  on  an 
ongoing  basis  and  issues  an  announcement 
notifying  the  public  of  the  alternate  menu 
planning  approach.  In  this  case,  the  State 
would  not  be  required  to  submit  the  system 
to  the  Department  for  approval  prior  to 
implementation. 

Any  meal  planning  system  proposed  by  a 
school  food  authorit>'  or  a  State  agency 
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would  have  to  :  I'd  for  its  potential 

impact  on  the  dulivcrv  of  meals  to  children, 
both  nutritionally  and  fiscally  To  achieve 
these  goals,  the  Department  is  proposing  to 
establish  a  framework  and  criteria  for 
consideration  and  approval  of  such  requests. 
Any  approach  developed  by  a  State  agency 
or  a  school  food  authority  would  need  to 
ensure  that  the  following  areas,  which  are 
critical  to  the  proper  and  efficient  operation 
of  the  program,  be  satisfied: 

1.  Identification  of  Reimbursable  Meals: 
The  definition  of  a  reimbursable  meal  is 
essential  to  program  integrity  The  four  menu 
planning  systems  specifically  recognized  by 
the  statute  have  specific  requirements  for  a 
reimbursable  lunch  or  breakfast.  In  keeping 
with  these  principles,  the  school  food 
authority  would  need  to  outline,  in  any 
proposed  menu  planning  alternative,  what 
ct)nstitutes  a  reimbursable  meal:  how  these 
will  be  identified  by  the  students  in  the  line 
and  by  hod  service  staff  at  the  point  of 
service;  and  how  reviewers  will  be  able  to 
document  compliance.  Likewise,  the  State 
agency  must  determine  that  the  reimbursable 
meal  will  offer  sufficient  nutrition  on  a  daily 
basis  to  justify  Federal  reimbursement 

2.  Provide  for  Offer  versus  Serve:  When 
developing  a  menu  planning  alternative, 
school  food  authorities  must  provide  for  offer 
versus  serve  [OVSl.  as  appropriate.  Section 
9(al(4)  of  the  NSLA  requires  that  schools 
implement  OVS  in  the  NSLP  for  senior  high 
students;  at  local  option,  school  food 
authorities  may  adopt  OVS  in  the  lunch 
program  for  lower  grades  as  well  Local 
school  food  authorities  may  also  implement 
OVS  for  the  SBP  The  purpose  of  OVS  is  to 
encourage  students  to  make  selections  that 
they  prefer,  thus  helping  to  reduce  plate 
waste.  Therefore,  because  of  the  statutory 
mandate,  any  menu  planning  approach 
proposed  by  an  school  food  authority  or  State 
agency  must  Include  OVS  for  senior  high 
students  at  a  minimum. 

3  Compliance  with  Nutrition  Standards: 
By  law.  school  lunches  are  required  to 
provide,  over  a  week's  time,  one-third  of  the 
RDA  for  key  nutrients  and  one-third  of  the 
calories  needed  by  growing  children  of 
different  ages.  In  addition,  the  meals  must 
comply  with  the  recommendations  of  the 
Dietary  Guidelines.  School  breakbsts  must 
provide  one- fourth  of  the  RDA  and  calorie 
needs  and  also  must  comply  with  the  Dietary 
Guidelines.  Under  no  circumstances  can 
these  requirements  be  modified.  Therefore, 
any  request  to  employ  an  alternate  menu 
planning  approach  would  need  to 
demonstrate,  to  the  satisfaction  of  the  State 
agency,  that  the  menus  would  continue  to 
meet  or  exceed  these  standards.  Furthermore, 
because  the  RDA  can  vary  by  age  and/or 
grade  group,  the  school  food  authority  would 
need  to  specify  which  age/grade  groups  will 
be  served  and  indicate  what  the  appropriate 
RDA  and  calorie  levels  are  for  each  age/grade 
group. 

4.  Ability  to  Monitor  Any  alternate 
approach  must  be  capable  of  being  monitored 
by  the  State  agency  to  determine  that 
reimbursable  meals  are  being  offered, 
accepted,  and  properly  counted  and  that  the 
meal  service  is  in  compliance  with  all  of  the 
nutrition  standards. 


While  the  Department  wishes  to  provide 
school  food  authorities  with  maximum 
flexibility  to  develop  alternate  menu 
planning  approaches,  this  proposed  rule 
would  prohibit  State  agencies  from 
approving  modifications  to  the  existing  four 
menu  planning  options  beyond  those 
discus<Md  above  as  automatic  options.  The 
Department  considers  that  certain 
rvquirements  governing  these  options  must 
remain  intact  except  for  limited  exceptions 
for  special  State-wide  systems.  Consequently, 
the  following  operational  components  of  the 
established  menu  planning  systems  may  not 
be  modified  except  as  discussed  below: 

1  Weighted  Averages  for  NSMP/ANSMP: 
The  regulations  require  schools  employing 
NSMP  or  ANSMP  to  conduct  their  analyses 
by  weighting  all  foods  planned  as  part  of  the 
reimbursable  meal  service  according  to  the 
amount  of  each  food  actually  intended  to  be 
pnxluced.  baaed  on  production  records  or 
experience.  However,  in  order  to  make  the 
transition  to  updated  menu  planning 
methods  as  smooth  as  possible  and  to  ensure 
that  every  avenue  for  promoting  sound 
nutrition  while  minimizing  burden  is 
explored,  the  Department  authorized  a  delay 
in  implementing  this  regulatory  requirement 
for  all  schools  adopting  NSMP  until  the 
Department  has  the  opportunity  to  evaluate 
the  ability  of  weighted  and  unweighted 
averages  to  provide  accurate  determinations 
of  compliance  with  the  nutrition  standards. 

2  Use  of  Approved  Software  (or  NSMP  and 
ANSMP:  The  regulations  also  require  menu 
planners  electing  to  use  NSMP  or  ANSMP  to 
conduct  or  to  hava  their  analyses  conducted 
using  software  approved  by  the  Department. 
The  Department  ii  aware  that  there  are  many 
nutrition  sofhware  packages  available; 
however,  many  of  these  are  for  individuals  or 
for  clinical  settings  such  as  hospitals  The 
software  approved  by  USDA  is  designed  to 
meet  the  needs  of  s<:hool  food  service 
professionals  and  fulfills  essential  school- 
based  needs 

3.  Crediting  Requirements  for  Food-Based 
Alternatives:  This  propiosed  rule  would 
prohibit  State  agencies  from  disregarding  any 
of  the  Department's  crediting  (wlicies  for 
schools  electing  to  use  a  food-based  menu 
planning  system.  The  Department's  standards 
for  crediting  food  items  are  designed  to 
maintain  the  nutritional  integrity  of  school 
meals  by  ensuring  that  foods  used  to  satisfy 
quantity  and  compxanent  requirements 
provide  a  sufficient  amount  of  the 
component  or  its  equivalent  to  count  toward 
meeting  the  meal  requirements,  standards  of 
identity  and/or  specifications 

4.  Foods  of  Minimal  Nutritional  Value;  The 
Department  also  wishes  to  emphasize  that 
States  may  not.  under  any  circumstances, 
approve  the  sale  of  foods  of  minimal 
nutritional  value  as  defined  in  program 
regulations. 

However,  the  Department  is  also  proposing 
that,  in  certain  limited  situations,  menu 
planning  systems,  supported  by  the 
knowledge  and  resources  of  a  State  agency, 
can  operate  with  modifications  beyond  those 
available  to  school  food  authorities  while 
maintaining  the  necessary  control  over  the 
nutritional  content  of  their  meals.  Therefore, 
this  proposal  would  authorize  modification 


in  some  menu  planning  systems  of  the 
provisions  on  weighted  nutrient  analysis  and 
approved  software,  provided  that:  these 
systems  are  operated  under  policies  and 
procedures  developied  or  adopted  by  a  State 
agency;  the  State  agency  remains  an  active 
participant  in  the  operation  and  evaluation  of 
the  project  on  an  ongoing  basis;  and  the 
system  is  used  by  multiple  school  food 
authorities  (at  least  five)  within  the  State  and 
the  State  agency  issues  a  public 
announcement  concerning  the  alternative 
menu  plaimiog  approach. 

Effects  of  Implementing  "Any  Reasonable 
Means" 

Benefits:  The  provision  permitting  the 
use  of  "any  reasonable  approach"  to 
menu  planning  will  provide  school  food 
authorities  with  even  greater  flexibility 
in  developing  a  menu  service  which 
meets  the  needs  and  preferences  of  local 
childi^n.  The  rule  contains  a  provision 
allowing  school  food  authorities  to 
make  minor  modifications  to  existing 
meal  planning  systems.  The  rule  also 
contains  provisions  which  allow  school 
food  authorities  or  States  to  make 
extensive  modifications  to  existing 
menu  planning  systems  or  to  develop 
innovative  systems  that  are  not 
cuirently  established  in  program 
regulations  and  guidance. 

The  rule  propKJses  that  certain  minor 
modifications  by  a  school  food  authority  to 
one  or  another  of  the  existing  meal  systems 
would  be  allowed,  at  the  discretion  of  the 
State  agency,  without  prior  approval.  An 
example  of  the  additional  flexibility  to  be 
gained  by  individual  schools  is  the  ability  to 
vary  the  amount  of  meat/meat  alternate 
served  on  daily  basis.  This  provision 
provides  schools  with  an  option  that  allows 
them  to  produce  a  more  appealing  entree  or 
to  reduce  the  amount  of  plate  waste  while 
still  meeting  the  minimum  weekly  serving 
requirement  of  a  meat/meat  alternate. 

A  school  food  authority  desiring  to  make 
more  than  minor  modifications  would  be 
permitted  to  develop  a  proposal  which 
differs  significantly  from  the  existing  meal 
planning  systems  The  authority  to  develop 
their  own  menu  planning  systems  will  allow 
school  food  authorities  to  take  into 
consideration  any  unique  local  food 
preferences  or  dietary  needs  when  planning 
such  systems. 

The  provisions  of  this  rule  allow  State 
agencies  to  develop  their  own  menu  planning 
alternatives  and  make  them  available  to  local 
school  food  authorities.  State  agencies  will 
have  the  opportunity  to  develop,  in 
consultation  with  school  food  authorities 
within  their  State,  a  menu  planning  system 
designed  to  meet  the  specific  needs  of  the 
children  of  their  State  rather  than  one 
designed  for  the  tastes  and  needs  of  the 
national  student  population. 

The  rule  allows  such  a  menu  planning 
system  to  use  alternate  weighting  procedures 
and  software  while  continuing  to  operate 
within  normal  regulatory  authority,  provided 
that  the  system  is  used  by  at  least  five  school 
food  authorities  within  the  State,  the  State 
agency  remains  an  active  participiant  in  the 
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operation  and  evaluation  of  the  system  on  an 
ongoing  basis  and  notifies  the  public  about 
their  alternative  menu  planning  approach. 
This  provision  would  provide  State  agencies 
with  increased  flexibility  in  the  selection  of 
software  used  to  conduct  the  nutrient 
analyses. 

Costs:  While  it  is  entirely  possible  that 
local  menu  planners  may  devise  systems 
which  produce  nutritious  meals  which  are 
appealing  to  children,  these  innovative 
systems  are.  by  their  very  nature,  untested 
and  subject  to  unforeseen  consequences.  Any 
unique  meal  planning  system  will  be 
required  to  serve  meals  which  provide  the 
same  level  of  key  nutrients  as  any  of  the 
prescribed  meal  piattems.  It  is  possible  that 
a  locally  develop)ed  system  might  have 
difficulty  complying  with  the 
recommendations.  In  these  instances,  school 
food  authorities  and  States  might  find  it 
necessary  to  provide  additional  training  and 
technical  assistance  to  those  schools  failing 
to  meet  the  nutrition  requirements.  However, 
it  is  also  reasonable  to  expect  that  innovation 
may  result  in  lower  costs  methods  being 
devised.  In  either  case,  the  nutrient  standards 
remain  the  same;  and  the  anticipated  impacts 
on  agriculture  and  the  children's  health  are 
verifiable. 

As  noted  previously,  the  percentage  of  total 
calories  from  fat  consumed  by  school  aged 
children  in  the  late  1980's  and  early  1990's 
was  above  what  was  recommended  by  the 
Dietary  Guidelines  for  Americans.  Because 
States  will  conduct  reviews  once  every  five 
years,  several  years  may  pass  before  problems 
in  meeting  the  nutritional  guidelines  will  be 
detected.  If  schools  fail  to  meet  the  nutrient 
standards  using  innovative  systems,  it  is 
possible  that  the  nutritional  quality  of  some 
school  meals  may  be  deficient  for  a  period  of 
up  to  five  years.  However,  FNS  has  anecdotal 
evidence  that  school  food  authorities  have 
made  improvements  in  their  ability  to  meet 
the  Dietary  Guidelines. 

As  with  the  traditional  meal  pattern,  the 
State  agency  will  still  be  resjxinsible  for 
monitoring  the  progress  these  locally 
developed  systems  make  toward  complying 
with  the  Dietary  Guidelines  and  nutrition 
standards.  Should  anv  such  system  or 
systems  fail  to  comply  with  these  standards, 
the  State  agency  would  need  to  work  with 
the  school  food  authorities  to  devise 
corrective  action  that  would  ensure  that  the 
menu  planning  systems  would  make  progress 
towards,  and  eventually  comply  with,  the 
Dietary  Guidelines.  If  locally  developed 
systems  prove  to  have  difficulty  meeting  the 
required  nutritional  requirements,  the  State 
agency  would  be  faced  with  an  increased 
monitoring  burden  without  a  concomitant 
reduction  in  any  other  monitoring  burdens. 
At  this  time  it  is  impossible  to  determine 
the  additional  burden  that  will  be  required  of 
State  agencies  as  a  result  of  school  food 
authorities  developing  their  own  menu 
planning  systems  and  failing  to  meet  the 
nutrition  standards,  .^s  stated  earlier,  the 
199<>-1997  school  year  is  the  first  one  in 
which  States  have  been  required  to  conduct 
the  nutrient  analyses  so  no  data  is  available 
as  to  the  number  of  schools  failing  to  meet 
the  standards.  Additionally.  FNS  has  no 
indications  as  to  how  many  local  agencies 


might  choose  to  develop  their  own  menu 
planning  systems  It  is  also  impossible  to 
determine  the  additional  nutritional  risk 
placed  on  children  in  schools  that  have 
difficulty  meeting  the  Dietar>-  Guidelines. 
However,  because  there  is  a  certain  amount 
of  uncertainty  regarding  the  ability  of  schools 
to  meet  the  nutritional  requirements  under 
innovative  systems.  FNS  acknowledges  that 
nutritional  risk  exists 

Miscellaneous  Monitoring  Provisions 

Background:  The  Def)artment  is  also 
proposing  a  number  of  amendments  to  the 
requirements  for  nutrition  monitoring 
designed  to  ensure  appropriate  State  agency 
oversight  of  all  menu  planning  alternatives 
and  to  clarify  some  existing  provisions. 

First,  the  nutrition  monitoring  provisions 
pertaining  to  reviews  of  the  enhanced  food- 
based  menu  planning  option  would  be 
extended  to  reviews  of  schools  using  the 
traditional  meal  pattern  and  other  reasonable 
approaches.  As  part  of  these  reviews,  the 
Stale  agency  must  conduct  a  nutrient 
analysis  using  the  regulatory  procedures 
schools  follow  for  NSMP 

Second,  the  Department  is  proposing  to 
redefine  the  review  period  for  nutrition 
reviews  which  is  currently  the  last  completed 
week  prior  to  the  review  in  order  to  expedite 
concurrent  reviews  of  the  nutrition  standards 
and  reviews  for  compliance  with  serving 
reimbursable  meals  and  free/reduced  price 
application  requirements  as  conducted  under 
coordinated  review  effort  (CRE)  reviews.  The 
proposal  would  permit  reviewers  to  conduct 
the  nutrition  review  for  any  week  prior  to  the 
month  of  review  as  is  allowed  in  other 
reviews. 

A  third  proposed  provision  would  clarify 
that  State  agencies  must  conduct  at  least  one 
review  of  every  menu  planning  option 
employed  by  the  school  food  authority.  The 
propx3sal  also  clarifies  that  State  agencies 
would  be  required  to  review  only  the  lunch 
program  unless  the  school  food  authority 
uses  a  particular  menu  planning  option  for 
breakfest  but  not  for  lunch,  in  which  case  at 
least  one  school's  breakfast  program  would 
need  to  be  reviewed 

A  fourth  proposed  change  would  require 
State  agencies  to  ensure  that  there  are 
appropriate  methods  for  monitoring 
compliance  with  the  nutrition  standards  in 
schools  using  approved  reasonable 
approaches  At  a  minimum,  nutrition 
monitoring  in  these  schools  would  be 
required  to  include  a  nutrient  analysis  by  the 
State  agency  usmg  software  approved  for 
NSMP. 

Finally,  the  Department  is  prof)osing  a 
minor  technical  amendment  to  make  the 
cycle  for  nutrition  reviews  consistent  with 
the  cycle  for  administrative  reviews  under 
CRE.  The  cycle  for  conducting  nutrition 
standard  reviews  was  intended  to  run 
concurrently  with  the  CRE  cycle  so  that  those 
States  electing  to  conduct  nutrition  reviews 
at  the  same  time  as  administrative  reviews 
could  do  so  efficiently  While  State  agencies 
are  not  required  to  conduct  nutrition  reviews 
at  the  same  time  as  administrative  reviews, 
the  Department  intended  to  make  the  two 
review  cycles  coincide  so  that  State  agencies 
could  avail  themselves  of  this  option 


efficiently.  To  achieve  this  goal,  therefore, 
the  De{>artment  is  prop>osing  to  establish  an 
initial  cycle  for  nutrition  reviews  as  seven 
years,  from  )uly  1,  1996  through  June  30, 
2003.  Thereafter,  review  cycles  would  be  five 
years  in  length.  This  ex{>anded  cycle  vw>uld 
allow  State  agencies  more  flexibility  during 
the  implementation  phase  to  complete 
reviews  and  provide  schools  with  necessary 
assistance. 

Effects  of  Miscellaneous  Monitoring 
Provisions 

Benefits:  The  rule  contains  minor 
provisions  which  provide  State  agencies  with 
greater  flexibility  in  scheduling  of  nutrition 
reviews.  The  rule  allows  States  to  conduct 
the  nutrient  analysis  based  on  one  week  in 
the  month  prior  to  the  month  of  review. 
Current  regulations  require  that  the  week 
chosen  for  analysis  be  the  last  completed 
week  prior  to  review.  Allowing  the  State 
agency  to  choose  a  week  in  any  month  prior 
to  the  month  of  review  allows  the  States  to 
coordinate  their  nutrition  review  wida  the 
CRE  administrative  reviews. 

The  rule  proposes  to  alter  the  nutrition 
review  cycles  so  that  States  wishing  to 
conduct  their  nutrition  reviews  at  the  same 
time  as  their  CRE  administrative  reviews  will 
be  able  to  do  so.  The  June  13,  1995  final  rule 
established  a  five-year  cycle  for  reviews  of 
nutrition  compliance.  The  regulation 
stipulated  that  the  first  five-year  cycle  could 
begin  as  early  as  July  1,  1996  or  as  late  as  July 
1, 1998.  As  a  result,  the  first  cycle  could  end 
as  soon  as  June  30.  2001,  or  as  late  as  June 
30,  2003.  depending  upon  implementation. 
The  current  CRE  cycle  ends  on  June  30.  1998 
and  the  following  cycle  will  end  June  30, 
2003.  So  that  the  two  cycles  might  coincide, 
the  rule  proposes  to  establish  an  initial  cycle 
for  nutrition  reviews  of  seven  years,  from 
July  1,  1996  to  June  30,  2003.  The  expanded 
cycle  would  allow  State  agencies  more 
flexibility  during  the  implementation  phase 
to  complete  reviews  and  provide  schools 
with  necessary  assistance. 

Costs:  When  the  June  13, 1995  final  rule 
established  reviews  of  nutrition  compliance, 
the  Depjartment  did  not  anticipxate  that  the 
traditional  meal  pattern  would  continue  to  be 
an  option  after  June  30,  1998.  so  no  provision 
was  made  requiring  a  nutrient  analysis  for 
schools  using  this  meal  pxattem.  The 
projxjsed  rule  extends  nutrition  monitoring 
provisions  pertaining  to  reviews  of  the 
enhanced  food-based  menu  plaiming  option 
to  reviews  of  schools  using  the  traditional 
meal  pattern.  The  requirement  that  a 
nutritional  analysis  be  conducted  on  schools 
using  the  traditional  meal  plan  does  not 
place  any  additional  burden  on  State 
agencies. 

The  rule  requires  that  State  agencies  must 
conduct  at  least  one  review  of  every  menu 
planning  option  employed  by  the  School  food 
authority.  "This  requirement  could  result  in 
more  schools  being  reviewed  for  nutrition 
compliance  than  would  be  required  to  be 
reviewed  under  CRE.  For  each  school  it  takes 
one  staff  p>erson  approximately  one  and  a  half 
days  to  complete  a  CRE  review.  This  would 
come  at  the  approximate  cost  of  $216  for 
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each additional  school.'.  The  Department 
believes  this  coverage  is  necessary  to  ensure 
that  the  school  food  authority  is  employing 
all  menu  planning  systems  correctly.  The 
only  way  for  the  State  agency  to  identify 
problems  and  provide  technical  assistance  is 
to  examino  the  school  food  authorities 
experience  with  all  systems.  It  is  impossible 
to  determine  how  many  more  schools  State 
agencies  will  have  to  review  for  nutrition 
compliance  than  would  be  required  for  CRE 
as  the  Department  has  no  data  on  how  many 
school  food  authorities  use  multiple  menu 
planning  systems 

Other  Effects  of  the  Proposed 
Regulation 

Effects  of  Rule  on  NSLP  Participation 

The  provisions  of  this  rule  may  have 
a  small  effect  on  participation  in  the 
National  School  Lunch  Program.  The 
provisions  of  this  rule  may  have  the 
effect  of  making  meals  more  appealing 
which  may  increase  participation. 
Implementation  of  the  rule  is  not 
expected  to  increase  meal  prices  or 
decrease  meal  acceptability.  The  rule 
allows  schools  to  continue  to  use  the 
current  meal  pattern.  Additionally, 
school  food  authorities  and  States  are 
now  able  to  develop  menu  plans  that 
they  feel  would  be  even  more  appealing 
to  their  student  population  than  the 
menu  plans  prescribed  by  the 
Department. 

Effects  of  Rule  on  Program  Costs 

The  provisions  in  this  proposed  rule 
,^11  provide  increased  flexibility  to 
State  or  local  program  operators  but 
have  no  budgetary  impact. 

Effects  on  Small  Entities 

This  proposal  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposal  does  not  add  any  new 
requirements  and  there  are  no  required 
additional  costs.  School  food  authorities 
and  schools  may  experience  some 
positive  effects  from  this  proposed  rule 
as  noted  previously. 

Summary  of  the  Effects  of  the  Proposed 
Rule 

The  proposed  rule  provides  school 
food  authorities  and  State  agencies  with 
increased  choices  and  flexibility  in 
•electing  a  menu  planning  system  by 
permanently  reinstating  the  meal 
pattern  in  effect  during  the  1994-1995 
school  year  and  providing  guidelines  for 
approval  of  other  reasonable  approach 
alternatives  that  schools  may  develop. 

The  proposed  rule  contains  minor 
monitoring  provisions.  It  extends 
monitoring  provisions  pertaining  to 


reviews  of  the  enhanced  food-based 
menu  planning  option  to  reviews  of 
schools  using  the  traditional  meal 
pattern.  It  provides  State  agencies  with 
greater  flexibility  in  selection  of  the 
week  to  be  reviewed  for  nutrient 
compliance.  Further,  the  proposed  rule 
alters  the  nutrition  review  cycle  so  that 
it  coincides  with  the  CRE  administrative 
review  cycle.  This  will  allow  State 
agencies  to  more  easily  conduct  nutrient 
reviews  at  the  same  time  as 
administrative  reviews. 

The  proposed  rule  is  not  expected  to 
have  any  impact  on  program 
participation,  nor  is  the  rule  expected  to 
have  any  budgetary  impact.  The  rule 
will  not  have  a  signiPicant  economic 
impact  on  a  substantial  number  of  small 
entities.      > 

5.  Public  Comments:  This  proposal 
will  provide  a  180-day  comment  period. 

List  of  Subjects 

7  CFR  Part  210 

Commodity  School  Program.  Food 
assistance  programs,  Grant  programs — 
education.  Grant  programs — health. 
Infants  and  children.  Nutrition. 
Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
lunch  programs.  Surplus  agricultural 
commodities. 

7  CFR  Part  220 

Food  assistance  programs.  Grant 
programs — education,  Grant  programs — 
health.  Infants  and  children.  Nutrition. 
Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
lunch  programs. 

Accordingly,  7  CFR  Parts  210  and  220 
are  proposed  to  he  amended  as  follows: 

PART  210— NA-nONAl    SCHOOL 
LUNCH  PROC^HAM 

1  The  authority  citation  for  7  CFR 
Part  210  continues  to  read  as  follows: 

Authority:  42  US  C.  1751-1760.  1779. 


'      J 

of  "Foo4f  c 


'  Coil  calcuUtad  aMuming  12  hours  to  r«vl«w 
Mch  tchool  at  •  waga  rat*  of  SIS  an  hour. 


$210.2    [km9nd«<i] 
2.  In  ^210. J 

a.  the  definition  of  "Foo^  component' 
is  amended  by  removing  the  words  "or 
one  of  the  four  food  groups  which 
compose  the  reimbursable  school  lunch, 
i.e..  meat  or  meat  alternate,  milk,  bread 
or  bread  alternate,  and  vegetable/ fruit 
under  §  210.10a"'; 

b.  the  definition  of  "Food  item"  is 
amended  by  removing  the  words  "or 
one  of  the  five  required  foods  that 
compose  the  reimbursable  school  lunch, 
i.e.,  meat  or  meat  alternate,  milk,  bread 
or  bread  alternate,  and  two  (2)  servings 
of  vegetables,  fruits,  or  a  combination  of 
both  for  the  purposes  of  §  210.10a";  and 


c.  the  definition  of  "Lunch"  is 
amended  by  removing  the  words 
"§  210.10(k)(2)  or  the  school  lunch 
pattern  for  specified  age/grade  groups  of 
children  as  designated  in  §  210.10a"  and 
adding  in  theii  place  the  words 
"§  210.10(k)(l)  or  §  210.10(k)(2), 
whichever  is  applicable". 

§210.4     [Amende<f] 

3.  In  §21  4  ...:  digraph  (b)(3) 
introductor>'  text  is  amended  by 
removing  the  words  "§  210.10(nJ(l)  or 

§  210.10a(j){l).  whichever  is  applicable" 
and  adding  in  their  place  a  reference  to 
"^210  10  foUlV 

§  210  7    [Amended] 

4.  In  §210.7: 

a.  paragraph  (c)(l)(v)  is  amended  by 
removing  the  words  "or  §  210.10a(b), 
whichever  is  applicable.";  and 

b.  paragraph  (d)  is  amended  by 
removing  the  words  "§  210.10(n){l)  or 

§  210.10a(j)(l).  whichever  is  applicable" 
and  adding  in  their  place  a  reference  to 
"§210.10(o)(l)". 


W 


'Amendecf^ 


-J.  iii  5  i.  10. y 

a.  paragraph  (b)(5)  is  amended  by 
removing  the  words  "or  210.10a, 
whichever  is  applicable"; 

b.  paragraph  (c)  introductory  text  is 
amended  by  removing  the  words 

"§  210.10(n)(l)  or  §  210.10a(i)(l). 
whichever  is  applicable"  and  adding  in 
their  place  a  reference  to 
"§210.10(o)(l)";and 

c.  paragraph  (c)(1)  is  amended  by 
removing  the  words  "or  §  210.10a, 
whichever  is  applicable". 

6.  In  §210.10: 

a.  paragraph  (a)(1)  is  amended  by 
revising  the  first  sentence  and  by  adding 
a  new  sentence  at  the  end  of  the 
paragraph; 

b.  the  second  sentence  of  paragraph 
(a)(3)  is  amended  by  removing  the  word 
"or"  and  adding  in  its  place  a  comma 
and  by  adding  the  words  "or  those 
developed  under  paragraph  (1)"  after  the 
reference  to  "paragraph  (i)(l)";  the  third 
sentence  of  paragraph  (a)(3)  is  amended 
by  removing  the  third  occurrence  of  the 
word  "or"  and  adding  in  its  place  a 
comma,  and  adding  the  words  "or  those 
developed  under  paragraph  (1)"  after  the 
reference  to  "paragraph  (i)(l)"; 

c.  paragraph  (bjfl)  is  amended  by 
making  the  word  "paragraph"  plural,  by 
removing  the  second  occurrence  of  the 
word  ""or"  and  adding  in  its  place  a 
comma  and  by  adding  the  words  "or  (1)" 
after  the  reference  to  "(i)(l)"; 

d.  paragraph  (b)(2)  is  amended  by 
removing  the  second  occurrence  of  the 
word  "or"  and  adding  in  its  place  a 
comma,  and  by  adding  the  words  "or 
(1)"'  after  the  reference  to  "{i)(l)"; 
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(•    paragraph  (b)(,3)  IS  revised: 

f  paragraph  (b)(4)  introductorv  text  is 
amended  by  removing  the  reference  to 
■'1990"  and  adding  m  i's  place  a 
reference  to  ■■1995'  , 

g.  the  first  sentence  of  paragraph  ib)!5; 
is  revised, 

h.  the  table  m  p<irdgraph  (cj[lj  is 
revised; 

i.  the  table  in  parakjraph  (c]f2l  is 
revised; 

j.  paragraph  (d)  is  revised: 

k  the  heading  of  paragraph  (iji4;  and 
paragraph  (i)(9)  are  amended  by 
removing  the  words  'National  Nutrient 
Patabase"  and  adding  m  their  plac  e  tiie 
words  "Chiid  Nutrition  Database"  , 

1   paragraphs  (i!(4!  and  {il(8)  are 
amended  bv  removing  the  words 
"National  Nutrient  Database  for  the 
Child  Nutrition  Programs"  wherever 
thev  appear  and  by  adding  the  words 
"Child  Nutrition  Database'  m  their 
place: 

n;   the  heading  of  paragraph  (kj  is 
revised  and  introductory  text  is  adOecl, 

n.  paragraph  tk!(H  is  revised, 

o.  the  heading  of  paragraph  (k)(2)  and 
the  introducton,-  text  before  the  chart  are 
revised. 

p.  the  first  two  sentences  of  paragraph 
(k)(4)  are  redesignated  as  paragraph 
{k)(4)(i)  and  the  last  sentence  of 
paragraph  (k!(4}  is  redesignated  as 
paragraph  ik)(4)(ii)  and  is  revised; 

q,  paragraph  (k)(,5i  is  amended  by 
adding  a  new  paragraph  (k){5)(iii); 

r.  paragraph  (k)(,5Kii)  is  amended  by 
adding  two  new  sentences  between  the 
second  and  third  sentences; 

s.  paragraphs  (1)  through  (o)  are 
redesignated  as  paragraphs  (m)  through 


ip:.  respectiveiv,  ana  a  r.e\'.'  para^jrapr. 
ii;  IS  added; 

t    newiv  redesignated  paragra}),': 
(oiOMiv!  IS  amended  by  removing  the 
reference  !o  ■'InlOJ"  and  adding  i.n  ils 
place  a  reference  to  •■(o)(3)";  and 

u   m  newly  redesignated  paragraph 
ip),  the  reference  to  "1990"  is  removed 
and  a  reference  to  '  IQQ''   is  added  in 

us  place 
The  additions  and  revisions  read  as 

follows: 

§210,10     Nutrition  Standards  for  lunches 
and  menu  planning  methods. 

(a)  Genera!  requirements  for  school 
lunches,  (li  In  order  to  qualify  for 
reimbursement,  all  lunches  served  to 
children  age  2  and  older,  as  offered  by 
participating  schools,  shall,  at  a 
minimum,  meet  the  nutrition  standards 
provided  m  paragraph  (b)  of  this  section 
and  the  appropriate  levels  of  calories 
and  nutrients  provided  in:  paragraph  (c) 
or  paragraph  {i){l)  of  this  section  for 
nutrient  standard  menu  planning  and 
assisted  nutrient  standard  menu 
planning;  paragraph  (d)il)  of  this 
section  for  the  traditional  food-based 
menu  planning  alternative   paragraph 
id)(2)  of  this  section  for  the  ennancea 
food-based  menu  planning  alternative; 
or  as  developed  in  accordance  with  the 
provisions  in  paragraph  (1)  of  this 
section  for  other  menu  planning 
alternatives  w  hichever  is  applicable. 
•   •   *  In  addition,  those  school  food 
authorities  that  use  menu  planning 
approaches  as  allowed  under  paragraph 
(1)  of  this  section  shall  ensure  that 
sufficient  quantities  of  food  are  planned 
and  produced  to  meet  the  provisions  in 


paragraph  (b)  of  this  section  and  any 
minimum  standards  for  food/menu 
items  and  quantities. 
»        •        •        »        • 

(b)  Nutrition  standards  for 
reimbursable  lunches.  *   *   * 

(3)  The  applicable  recommendations 
of  the  1995  Dietary  Guidelines  for 

Americans  which  are: 

(i)  Eat  a  variety  of  foods; 

(ii)  Limit  total  fat  to  30  percent  of 
calories; 

(iii)  Limit  saturated  fat  to  less  than  10 
percent  of  calories; 

(iv)  Choose  a  diet  low  in  cholesterol; 

(v)  Choose  a  diet  with  plenty  of  grain 
products,  vegetables,  and  fruits; 

(vi)  Choose  a  diet  moderate  in  salt  and 
sodium;  and 

(vii)  Choose  a  diet  moderate  in  sugars. 

•  •         •         •        • 

(5)  School  food  authorities  have 
several  alternatives  for  menu  planning 
in  order  to  meet  the  nutrition  standards 
of  this  paragraph  and  the  applicable 
nutrient  and  calorie  levels:  nutrient 
standard  menu  planning  as  provided  for 
in  paragraph  (i)  of  this  section;  assisted 
nutrient  standard  menu  planning  as 
provided  for  in  paragraph  (j)  of  this 
section;  traditional  food-based  menu 
planning  as  provided  for  in  paragraph 
(d)(1)  of  this  section;  enhanced  food- 
based  menu  planning  as  provided  for  in 
paragraph  {d)(2)  of  this  section;  or  other 
menu  planning  approaches  as  provided 
for  in  paragraph  (1)  of  this  section. 

*  •   • 

(c)  Nutrient  levels  for  school  lunches/ 
nutrient  analysis. 
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MINIMUM  REQUIRMENTS  FOR  NUTRIENT  LEVELS  FOR  SCHOOL  LUNChES 
NUTRIENT  ANALYSIS  ALTERNATIVES  (SCHOOL  WFFK  a.'FRAGFS 

Mif»imu»n  requiremen's 

Optsonai 

Nutnents  and  energy  allowances 

Preschool 

Grades  »<  f         Graoes  ^-'2 

Grades  K-3 

Energy  allowartce*  (catonet) 

517 

664                         825 

533  : 

Total  fat  (as  a  percentage  of  actual  total  food  ertergy 

» 

; 

2 

Total  saturated  fat  (as  a  percantas*  o1  actual  total  food 
energy) 

1 

) 

3 

( 

RDA  for  protein  (g) 

7 

10 

16 

9 

RDA  for  cataum  (rT>g) 

267 

236                         40C 

267    : 

RDA  for  Iron  (mg) 

33 

3  5                          4  ^ 

3  3 

RDA  for  Vitamin  A  (RE) 

150 

224                         30C^ 

2001 

RDA  for  Vrtanwn  C  (mg) 

14 

'5                            ■'8 

15 

THE  DIETARY  GUIDELINES  RECOMMEND  THAT  AFTER  2  YEARS  OF  AGE  "       hilDREN  SHOULD 
GRADUALLY  ADOPT  A  DIET  THAT.  BY  ABOUT  5  YEARS  OF  AGE.  CONTAINS  NO  MORE  ^^HAN  30  PERCENT 
OF  CALORIES  FROM  FAT  * 

'  NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEEK 
'  LESS  THAN  10  PERCENT  OVER  A  SCHOOL  WEEK 


(2)*    •    • 


OPTIOf^L  NUTRIENT  LEVELS  FOR  SCHOOL  LUNCHES 
NUTRIENT  ANALYSIS  ALTERNATIVES  (SCHOOL  WEEK  AVERAGES 

Nutrients  and  energy  alk>wances 

Ages  3-6       '      ages  7  10 

Ages  11-13 

Ages  14  and  above 

Energy  allowances  (calones) 

558  J                       66^ 

:'83 

846 

Total  fat  (as  a  percentage  of  actual  total 
food  energy 

ij 

i 

Total  saturated  fat  (as  a  percentage  of 
actual  total  food  energy) 

1 J 

1 

i 

— . , , __ 

RDA  for  protein  (g) 

73 

93 

■^5  0 

'6  7 

RDA  for  calaum  (mg) 

267 

267 

40C' 

400  ] 

RDA  for  iron  (mg) 

3.3 

3.3 

45 

4  5 

RDA  for  Vitamin  A  (RE) 

158 

233 

30C^ 

30C  i 

Vitamin  C  (mg) 

146 

150 

15  " 

""■  T^T' 

GRADUALLY  ADOPT  A  DIET  THAT.  BY  ABOUT  5  YEARS  OF  AGE.  CONTANS  NO  MORE  THAN  30  PERCENT 

OF  CALORIES  FROM  FAT  ' 

'  NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEEK 

'  LESS  THAN  10  PERCENT  OVER  A  SCHOOL  WEEK 


(d)  Minimum  nutrient  levels  for 
school  lunches/food-based  menu 
planning  alternatives. 

(1)  Traditional  food-based  menu 
planning  alternative.  For  the  purposes 


of  the  traditional  food-based  menu 
planning  alternative,  as  provided  for  in 
paragraph  (k)(l)  of  this  section,  the 
following  chart  provides  the  minimum 


levels,  by  grade  group,  for  calorie  and 
nutrient  levels  for  school  lunches 
offered  over  a  school  week: 
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MINIMUM  REQUIRMENTS  FOR  NUTRIENT  LEVELS  FOR  SChOO.  .  jnTZ^-ES 
TRADITIONAL  FOOD-BASED  ALTERNATIVE  (SCHOOL  *VEEk  a  vE RAGES 


MINIMUM  REQUIREMENTS 


OPTIONAL 


nutrients  and  energy 
Allowances 


PRESCHOOL   t  GRADES  K-3 
AGES  5-8 


GRADES  4  -Z 
AGES  9  AND  O.Jt^ 


GRADES  7-12 
AGES  12  AND  OLDER 


Energy  allowances  (caiones/ 


51' 


633 


Total  fat  (as  a  percentage  of 
actual  total  food  energy 


Total  saturated  fat  (as  a 
percentage  of  actual  totai  food 
energy  1 


RDA  for  protein  (g) 


RDA  for  ■calaum  (mg, 


26T 


267 


RDA  for  Iron  (mg) 
RDA  for  Vitamin  A  (RE) 


3.3 


•50 


3.3 


200 


4  r 


285 


RDA  for  Vitamin  C  (mg) 


14    i 


If 


~TiTE  DIETARY  GUIDELINES  RECOMMEND  THAT  AFTER  2  YEAR^  0^  AGE  "    CHILDREN  SHOULD 
GRADUALLY  ADOPT  A  DIET  THAT.  BY  ABOUT  5  YfeARS  0^  AGE    CON'AiNS  NT  MORE  ^-^N  30  PERCENT 
OE  CALORIES  FROM  FAT  ' 

•   NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEEK 
»  LESS  THAN  10  PERCENT  OVER  A  SCHOOL  WEEK 


825 


16 


400 


4.5 


300 


18 


(2)  Enhanced  food-based  menu  planning  alternative,  as  provided  for  m       leve  s.  by  grade  group,  for  calone  and 

planning  alternaUve.  For  the  purposes        paragraph  {k)(2)  of  this  section,  the  nutr:en  leveb  for  school  lunches  over 

of  the  enhanced  food-based  menu  following  chart  provides  the  miniumn        a  school  week: 


MINIMUM  REQUIRMENTS  FOR  NUTRIENT  .EVE.S  FOR  SChC,C.  .....N.:hES 

ENHANCED   FOOD  -BASED  ALTERNATIVE  (SCHOO.  V>^EK  a  v^E R A_^_E^j_ 


MINIMUM  REQUIREMENTS 


NUTRIENTS  AND  ENERGY 
ALLOWANCES 


PRESCHOOL 


;  Energy  allowances  (calones ) 


51' 


Total  fat  (as  a  percentage  o' 
actual  total  food  energy 


Total  saturated  fat  (as  a 
percentage  of  actual  total 
iood  energy! 


RDA  for  protein  (g) 
RDA  for  calcium  (mg) 


267 


RDA  for  iron  (mg) 


3  3 


RDA  for  Vitamin  A  (RE) 


150 


RDA  for  Vitamin  C  (mg) 


14 


GRADES  ^S 


•SR-ADES  "■  '2 


564 


825 


10 


286 


16 


224 


400 

'^4  5 


OPTIONAL 


GRADES  K-3 


633 


9 


267 


33 


:vx 


200 


18 


15 


LDREN  SHOULD 


"^THEDTeTARY  GUIDELINE?RECbMMEND  THATAFTER  2  YEARS  OF  AGE  "     Z^ 
GRADUALLY  ADOPT  A  DIET  THAT,  BY  ABOUT  5  YEARS  0-^  AGE   CONTAINS  NC  MOPE  ^HAN  30 
PERCENT  OF  CALORIES  FROM  FAT  ■ 

■    NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEtK 
'  LESS  THAN  10  PERCENT  OVER  A  SCHOOL  WEEK 
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(k)  Food-based  menu  planning 
alternatives.  School  food  authorities 
may  choose  to  plan  menus  using  either 
the  traditional  or  enhanced  food-based 
menu  planning  alternatives.  Under 
these  alternatives,  specific  food 


components  shall  be  offered  as  provided 
in  either  paragraphs  (k)(l)  or  (k)(2)  of 
this  section,  whichever  is  applicable, 
and  in  paragraphs  (k)(3)  through  (k)(5) 
of  this  section,  as  appropriate. 

(1)  Minimum  quantities-traditional 
food-based  menu  planning  alternative. 


(i)  At  a  minimum,  school  food 
authorities  choosing  to  plan  menus 
using  the  traditional  food-based  menu 
planning  alternative  shall  offer  all  Hve 
required  food  items  in  the  quantities 
provided  in  the  following  chart: 


TRADITIONAL  FOOD-BASED  MENU  PLANNING  ALTERNATIVE 

MINIMUM  QUANTITIES 

RECOMMENDED 

,  QUANTITIES 

1 

FOOD  COMPONENTS  AND  FOOD  ITEMS 

GROUP  1 

AGES  1-2 
PRESCHOO 

L 

GROUP  II 
AGES  3-4 
PRESCHOOL 

GROUP     1 
AGES  5-8 
K-3 

GROUP  IV, 
AGES  9  AND 

OlDEP 

GRADES  4-12 

GROUP  V 

12  YEARS  AND 
OLDER 

GRADES  7  12 

Milk  (as  a  tieverage) 

6fl  oz. 

8f1  oz 

en  Oz 

8  fl  oz 

8  fi  oz 

Meat  or  Meat  Atternate  (quantity  of  the  edit>le 
portion  as  served) 

Lean  meat  poultry,  or  fish 

1oz. 

V/4  0Z. 

1)«oz. 

2oz 

3^. 

Cheese 

1«. 

VAoz. 

1Ho«." 

2oz. 

3oz 

Large  egg 

'/4 

y.    • 

y« 

1 

1V4 

Cooked  dry  i^eu...:.  „.  „^js 

v.  cup 

3/8  cup 

3/8  cup 

S  cup 

y.cup 

Peanut  tHitter  or  other  nut  or  seed  butters 

2Tb«. 

3Tbs 

3TD». 

4  ^bs 

6Tb». 

The  following  may  be  used  to  nwet  no  more  than 
50%  of  the  requirement  and  must  be  used  in 
combination  wrth  any  of  the  above 

• 

Peanuts  soynuts.  tree  nuts,  or  seeds  as  listed  in 
program  guidance,  or  an  equivalent  quantity  of 
any  combination  of  ttie  above  meatArwat 
alternate  (1  oz  of  nuts/seeds'^l  ox  of  cooked 
lean  meal,  poultry,  or  fish) 

V4oz.«50% 

•/«oz«50% 

y.  OZ  -50% 

6  oi  or  *•. 

102-50% 

V/iOZ=50% 

Yogun.  p^ain  or  flavored,  unsweetened  or 
sweetened 

4  oz  or  V4 
cup 

6oz  or  V;  cup 

cup 

8  02   or  1  cajp 

1 2  02   0'  !  'i  cup 

VegetaWe  or  Fnjit    2  or  more  servings  of 
vegetables,  fruits  or  both 

Viajp 

Vicup 

V&cup 

•'.  CUD 

V.  cup 

Grams/Breads    (Servings  per  week)  Must  be 
ennched  or  whole  gram  or  made  from  flour  which 
may  include  bran  and/or  germ  A  serving  i$  a  slice 
of  bread  or  an  equivalent  serving  of  t>iscuits.  rolls, 
etc  ,  or  '/i  cup  of  cooked  nee.  macaroni,  noodles. 
Other  pasta  products  or  cereal  grains 

5  per  week  - 
minimum  of 
Viday 

8  per  week  - 
minimum  of  1 
per  day 

8  per  week 
—minimum 
of  '  Der  day 

8  per  week  - 
minimum  of  1 

per  day 

minimum  o'  1  per 
day 

(ii)  Schools  able  to  provide  the 
appropriate  quantities  of  food  to 
children  of  each  age/grade  group  should 
do  so.  Schools  that  cannot  serve 
children  of  each  age  or  grade  level  shall 
provide  all  school  age  children  Croup 
IV  portions  as  specified  in  the  table 
presented  in  this  paragraph.  Schools 
serving  lunches  to  children  of  more  than 
one  age  or  grade  level  shall  plan  and 
produce  sufficient  quantities  of  food  to 
provide  Croups  I-IV  no  less  than  the 


amounts  specified  for  those  children  in 
the  table  presented  in  this  paragraph, 
and  sufficient  quantities  of  food  to 
provide  Group  V  no  less  than  the 
specified  amounts  for  Croup  IV.  It  is 
recommended  that  such  schools  plan 
and  produce  sufficient  quantities  of 
food  to  provide  Croup  V  children  the 
larger  amounts  specified  in  the  table. 
Schools  that  provide  increased  portion 
sizes  for  Croup  V  may  comply  with 
children's  requests  for  smaller  portion 


sizes  of  the  food  items;  however, 
schools  shall  plan  and  produce 
sufficient  quantities  of  food  to  at  least 
provide  the  serving  sizes  required  for 
Croup  IV. 

(2)  Minimum  quantities-enhanced 
food-based  menu  planning  alternative. 
At  a  minimum,  school  food  authorities 
choosing  to  plan  menus  using  the 
enhanced  food-based  menu  planning 
alternative  shall  offer  all  five  required 
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food  items  in  the  quantities  provided  in 

the  following  thart 

«         •         »         •         * 

(^]  Vegetables  and  tnnts   '    '    ' 

(ii)  Under  the  enhanced  food-Dased 
menu  planning  alternative,  the 
requirement  for  this  component  is  based 
on  minimum  daily  servings  p/us  an 
additional  one-half  cup  in  any 
combination  over  a  f^vc  dav  period  for 
children  in  kindergarten  through  grade 
six. 

(5)  Grains/breads   *    *    * 

(ii)  *    *    *  Schools  serving  lunch  6  or 
7  days  per  week  should  increase  the 
weekly  quantity  by  approximately  20 
percent  (1/5)  for  each  additional  day. 
When  schools  operate  less  than  5  days 
per  week,  they  may  decrease  the  weekly 
quantity  by  approximately  20  percent 
(1/5)  for  each  day  less  than  five.*  *  * 

(iii)  Under  the  traditional  food-based 
menu  planning  alternative,  schools  shall 
serve  daily  at  least  one-half  serving  of 
bread  or  bread  alternate  to  children  in 
Group  I  and  at  least  one  serving  to 
children  in  Groups  Il-V,  Schools  which 
serve  lunch  at  least  5  days  a  week  shall 
serve  a  total  of  at  least  five  servings  of 
bread  or  bread  alternate  to  children  in 
Group  I  and  eight  servings  per  week  to 
children  m  Groups  Il-V. 
»         .         .         •         » 

(Ij  Cnher  menu  planning  alternativps 

(1)  Modifications  School  food 
authorities  may  adopt  any  or  ail  of  the 
following  menu  planning  alternatives. 
State  agencies  may  require  prior 
approval  for  adopting  the  alternatives, 
may  establish  guidelines  for  their 
adoption,  or  may  permit  their  adoption 
without  prior  approval 

(i)  Under  the  traditional  or  enhanced 
food-based  menu  planning  alternatives 
provided  for  in  paragraph  [kj  of  this 
section,  the  meat/meat  alternate 
component  may  be  provided  as  a 
weekly  total  with  a  one  ounce  lor  its 
equivalent  for  certain  meat  alternates) 
minimum  daily  amount,  except  that  this 
provision  does  not  apply  if  the 
minimum  serving  of  meat/meat 
alternate  is  less  than  one  ounce;  or 

(li)  Under  the  traditional  or  enhanced 
food-based  menu  planning  alternatives, 
if  only  one  age  or  grade  is  outside  the 
established  levels,  schools  may  use  the 
levels  for  'he  ma-oritv  of  children  for 
both  portions  and  the  Recommended 
Dietar\-  Allowances  and  iunchtime 
energy  allowances 

(2)  Major  changes  or  new  alternatives 
use  and  approval  Subject  to  the 
applicable  requirerrients  of  paragraph 
(1)(3)  of  this  section,  school  food 
authorities  or  State  agencies  may  modify 
one  of  the  menu  planning  alternatives 
established  in  paragraphs  (i)  through  (k) 


of  this  section  or  mav  develop  their  own 
menu  planning  approach  .\ny  such 
alternate  menu  planning  approaches 
shall  be  in  writing  for  review  and 
monitoring  purposes,  as  applicable.  No 
formal  plan  is  required,  the  wntten 
alternate  approach  may  be  in  the  form 
of  guidance,  protocol,  or  the  like.  The 
alternate  approach  shall  address  how 
the  provisions  in  paragraph  (1)(3)  shall 
be  met 

(i)  Anv  school  food  authority- 
developed  menu  planning  approach 
must  hav£  prior  State  agency  review  and 
approval. 

lii)  Except  as  noted  in  para^jraph 
(l)(2)(iii),  any  State  agency-de\  eloped 
menu  planning  approach  must  have 
prior  FNS  approval 

(lii)  Anv  State  agen(:\-u^'\ eloped 
menu  planning  approach  i:>  not  subject 
to  FNS  review  if 

(A)  Five  or  more  school  food 
authorities  within  the  State  use  the 
approach; 

(B)  The  State  agencv  maintains  on- 
going oversight  of  the  operation  and 
evaluation  of  the  alternative  menu 
planning  approach  including  making 
ad]ustments  to  the  approach's  policies 
and  procedures,  as  necessary,  to  ensure 
compliance  with  the  applicable 
provisions  in  paragraph  {1)(3)  of  this 
section  as  needed,  and 

IC)  The  State  agency  issues  an 
announcement  notifying  the  public 
concerning  the  alternate  menu  planning 
approach  prior  to  the  implementation  of 
the  approach  bv  anv  school  food 
authority;  such  announcement  shall  be 
issued  m  a  manner  consistent  with  State 
procedures  for  public  notification. 

(3)  Ma/or  changes  or  new  alternatives: 
required  elements  The  following 
requirements  shall  be  met  by  any 
alternate  menu  planning  approach: 

[i;  The  service  of  fluid  milk,  as 
provided  in  paragraph  Im)  of  this 
section; 

(li)  Offer  versus  serve  for  senior  high 
students-  To  the  extent  possible,  the 
offer  versus  serve  procedures  for  an 
alternate  approach  shall  follow  the 
procedures  in  paragraphs  (i)(2)(ii)  and 
i,kj(6)  of  this  section,  as  appropriate. 
.\nv  alternate  approach  which  deviates 
from  the  provisions  m  paragraphs 
(i)(2)(ii)  or  (k)(6)  of  this  section  shall,  at 
a  minimum,  indicate  what  age  grade 
groups  are  included  m  offer  versus  serve 
and  establish  the  number  and  type  of 
items,  (and,  if  applicable,  the  quantities 
for  the  items)  that  constitute  a 
reimbursable  meal  under  offer  versus 
serve.  In  addition,  the  alternate  offer 
versus  serve  procedures  shall  include  an 
explanation  of  how  such  procedures 
will  reduce  plate  waste  and  provide  a 


reasonable  level  of  calories  and 
nutrients  for  the  meal  as  taken; 

(iii)  The  nutrition  standards  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section.  Anji  alternate  approach  shall 
indicate  the  age/grade  groups  to  be 
served  and  how  such  approach  is 
designed  to  meet  these  requirements  for 
those  age/ grade  groups; 

(iv)  The  requirements  for  competitive 
foods  in  §  210.11  and  Appendix  B  to 
this  part. 

(v)  For  alternate  food-based  menu 
planning  approaches,  the  requirements 
for  crediting  food  items  and  products 
provided  for  in  paragraphs  (k){3) 
through  (k)(5)  and  paragraph  (m)  of  this 
section,  in  the  appendices  to  this  part, 
and  in  instmctions  and  guidance  issued 
by  FNS; 

(vi)  Identification  of  a  reimbursable 
meal  at  the  point  of  service.  To  the 
extent  possible,  the  procedures 
provided  in  paragraph  (i)(2)(i)  of  this 
section  for  nutrient  standard  or  assisted 
nutrient  standard  menu  planning 
alternatives  or  for  food-based  menu 
planning  alternatives  provided  in 
paragraph  (k)  of  this  section  shall  be 
followed.  In  addition,  any  instructions 
or  guidance  issued  by  FNS  that  further 
defines  the  elements  of  a  reimbursable 
meal  shall  be  followed  when  using  the 
existing  regulatory  provisions.  Any 
alternate  approach  that  deviates  from 
the  provisions  in  paragraph  (i)(2){i)  or 
paragraph  (k)  of  this  section  shall 
indicate  what  constitutes  a  reimbursable 
meal,  including  the  number  and  type  of 
items  (and.  if  applicable,  the  quantities 
for  the  items)  which  comprise  the  meal, 
and  how  a  reimbursable  meal  is  to  be 
identified  at  the  point  of  service. 
(vii)  An  explanation  of  how  the 
alternate  approach  can  be  monitored 
under  the  applicable  provisions  of 
§  210.18  and  §  210.19.  including  a 
description  of  the  records  that  will  be 
maintained  to  document  compliance 
with  the  program's  administrative  and 
nutrition  requirements.  However,  to  the 
extent  that  the  procedures  under 
§  210.19  are  inappropriate  for 
monitoring  the  alternate  approach,  the 
alternate  approach  shall  include  a 
description  of  review  procedures  which 
will  enable  the  State  agency  to  assess 
comphance  with  the  nutrition  standaixls 
in  paragraphs  (b)(1)  through  (b)(4)  of 
this  section;  and 

(viii)  the  requirements  for  weighted 
analysis  and  for  approved  software  for 
nutrient  standard  menu  planning  as 
required  by  paragraphs  (i)(4)  and  (i){5) 
of  this  section  unless  a  State  agency- 
developed  approach  meets  the  criteria 
in  paragraph  (l)(2){iii)  of  this  section. 
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§  210.10a    [Removed] 

7.  Section  210. 10a  is  removed. 

1210.15  [Amended] 

8.  In  §210.15; 

a.  paragraph  (b)(2)  is  amended  by 
removing  the  words  "menu  records  as 
required  under  §  210.10a  and 
production  and";  and 

b.  paragraph  (b)(3)  is  amended  by 
removing  the  words  "or  §  210.10a(b), 
whichever  is  applicable". 

1210.16  [Amended] 

9.  In  §  210.16.  paragraph  (b)(1)  is 
amended  by  removing  the  words  "or 
§  210.10a.  whichever  is  applicable." 
wherever  they  appear. 

1210.18    [Amended] 

10.  In  §210.18: 

a.  paragraph  (b)(2)(ii)  is  revised: 

b.  the  heading  of  paragraph  (g)(2) 
introductory  text  is  amended  by 
removing  the  words  "food  items/ 
components  as  required  by  Program 
regulations"  and  adding  in  their  place 
the  words  "meal  elements  (food  items/ 
components,  menu  items  or  other  items, 
as  applicable)  as  required  under 
§210.10"; 

c.  Paragraph  (g)(2)(t]  is  amended  by 
removing  the  words  "required  food 
items/components"  and  adding  in  their 
place  the  words  "meal  elements  (food 
items/components,  menu  items  or  other 
items,  as  applicable)  as  required  under 
§210.10"; 

d.  Paragraph  (g)(2)(ii)  is  amended  by 
removing  the  words  "the  required 
number  of  food  items/components"  and 
adding  in  their  place  the  words  "the 
number  of  meal  elements  (food  items/ 
components,  menu  items  or  other  items, 
as  applicable)  as  required  under 
§210.10": 

e.  Paragraph  (g)(2)(iii)  is  amended  by 
removing  the  words  "required  food 
items/components"  and  adding  in  their 
place  the  words  "meal  elements  (food 
items/components,  menu  items  or  other 
items,  as  applicable)  as  required  under 
§210.10": 

f.  paragraph  (h)(2)  is  amended  by 
removing  the  words  "food  items/ 
components  in  the  quantities  required 
under  §210.10  or  §210.108.  in 
whichever  is  applicable"  and  adding  in 
their  place  the  words  "meal  elements 
(food  items/components,  menu  items  or 
other  items,  as  applicable)  as  required 
under  §210.10";  and 

g.  paragraph  (i)(3)(ii)  is  amended  by 
removing  the  words  "required  food 
items/components"  and  adding  in  their 
place  the  words  "meal  elements  (food 
items/components,  menu  items  or  other 
items,  as  applicable)  as  required  under 
§210.10". 


The  revision  reads  as  follows: 

§210.18       Adn-\ir.i5traf!vo  reviews 

(b)  Definitions.  '   *   ' 

(2)*   *   • 

(ii)  Performance  Standard  2 — Meal 
Elements.  Lunches  claimed  for 
reimbursement  within  the  school  food 
authority  contain  meal  elements  (food 
items/components,  menu  items  or  other 
items,  as  applicable)  as  required  under 
§210.10. 

***** 

11.  In  §210.19: 

a.  the  first  sentence  of  paragraph  (a)(1) 
introductory  text  is  amended  by 
removing  the  reference  to  "§  210.10(o)" 
and  by  adding  in  its  place  a  reference  to 
"§  210.10(p)",  and  by  removing  the 
words  "or  (d),"  and  adding  in  their 
place  the  words  ",  (d),  or  (i)(l)  or  the 
procedures  developed  under 
§210.10(1),"; 

b.  the  second  sentence  of  paragraph 
(a)(1)  introductory  text  is  amended  by 
removing  the  words  "At  a  minimum, 
these  evaluations  shall  be  conducted 
once  every  5  years  and"  and  adding  in 
their  place  the  words  "These 
evaluations": 

c.  paragraph  (a)(1)  introductory  text  is 
further  amended  by  adding  five 
sentences  at  the  end: 

d.  paragraphs  (a)(l)(i).  (a)(l)(ii), 
(a)(l)(iii),  and  (a)(l)(iv)  are  redesignated 
as  paragraphs  (a)(l)(ii),  (a)(l)(iii). 
(a)(l)(v),  and  (a)(l)(vi),  respectively,  and 
new  paragraphs  (a)(l)(i)  and  {a)(l)(iv) 
are  added: 

e.  the  first  sentence  of  newly 
redesignated  paragraph  (a)(l)(ii)  is 
revised: 

f.  newly  redesignated  paragraph 
(a)(l)(iii)  introductory  text  is  revised: 

g.  paragraph  (a)(3)  is  amended  by 
removing  the  words  "or  §  210.10a, 
whichever  is  applicable,":  and 

h.  paragraph  (c)(6){i)  is  amended  by 
removing  the  words  "food  item  required 
under  the  meal  pattern  in  §  210.10a  or 
the  food-based  menu  planning 
alternative  in  §  210.10(k),  whichever  is 
applicable"  and  adding  in  their  place 
the  words  "meal  element  (food  item/ 
component,  menu  item  or  other  items, 
as  applicable)  as  required  under 
§210.10". 

The  additions  and  revisions  read  as 
follows: 

§210.19     Additional  rwsp.msiD  iH'js 

(a)  General  Program  management. 

•   •    • 

(1)  Compliance  with  nutrition 
standards.'   *   *  At  a  minimum,  the 
State  agency  shall  review  at  least  one 
school  for  each  type  of  menu  planning 
alternative  used  in  the  school  food 


authority.  Review  acfuity  i.iay  be 
conFined  to  the  National  School  Lunch 
Program  unless  a  menu  planning 
alternative  is  used  exclusively  in  the 
School  Breakfast  Program.  The  review 
must  examine  compliance  with  the 
nutrition  standards  in  §210.10(bj  and 
§  210.10(c),  (d),  (i)(l).  or  (I),  and  §  220.8 
(a),  (c),  (e)(1),  or  (h),  as  appropriate. 
State  agencies  are  encouraged  to  review 
the  School  Breakfast  Program  as  well  if 
the  school  food  authority  requires 
technical  assistance  from  the  State 
agency  to  meet  the  nutrition  standards 
or  if  corrective  action  is  needed  Such 
review  shall  determine  compliance  with 
the  appropriate  requirements  in  *»  220.8 
and  may  be  done  at  the  time  of  the 
initial  review  or  as  part  of  a  follow-up 
to  assess  compliance  with  the  nutrition 
standards. 

(i)  At  a  minimum.  State  agencies  shall 
conduct  evaluations  of  compliance  with 
the  nutrition  standards  in  §  210.10(b) 
and  §210.10(c).  (d),  (i)(l).  or  (1).  as 
appropriate,  at  least  once  during  each  5- 
year  review  cycle  provided  that  each 
school  food  authority  is  evaluated  at 
least  once  every  6  years,  except  that  the 
first  cycle  shall  begin  July  1,  1996,  and 
shall  end  on  June  30,  2003.  The 
compliance  evaluation  for  the  nutrition 
standards  shall  be  conducted  on  the 
menu  for  any  week  of  the  current  school 
year  prior  to  the  month  in  which  such 
evaluation  is  conducted  The  week 
selected  must  continue  to  represent  the 
current  menu  planning  system 

(ii)  For  school  food  authorities 
choosing  the  nutrient  standard  or 
assisted  nutrient  standard  menu 
planning  alternatives  provided  in 
§  210.10(i),  §  210.10(1).  or  «»  220.8(e),  or 
§  220.8(fj,  or  developed  under  the 
procedures  in  §  210.10(1)  or  §  220.8(h). 
the  State  agency  shall  assess  the 
nutrient  analysis  to  determine  if  the 
school  food  authority  is  properly 
applying  the  methodology  in  §  220.8(e). 
or  §  220.8(0.  or  developed  under  the 
procedures  in  §  210.10(1)  or  §  220.8(h). 
as  appropriate.*    *   * 

(iii)  For  school  food  authorities 
choosing  the  food-based  menu  planning 
alternatives  provided  in  §  210.10(k)  or 
§  220.8(g)  or  developed  under  the 
procedures  in  §  210.10(1)  or  §  220.8(h). 
the  State  agency  shall  determine  if  the 
nutrition  standards  set  forth  in 
§  210.10(b)  and  §  210.10(d)  are  met.  The 
State  agency  shall  conduct  a  nutrient 
analysis  in  accordance  with  the 
procedures  in  §  210.10(i)  or  §  220.8(e), 
as  appropriate,  except  that  the  State 
agency  may: 
***** 

(iv)  For  school  food  authorities 
following  an  alternate  approach  as 
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provided  under  §  210.10(1)  or  §  220.8(h) 
that  does  not  allow  for  use  of  the 
monitoring  procedures  in  paragraphs 
(a)(l){ii)  or  (a)(l)(ui).  the  State  agencv 
shall  monitor  compliance  following  the 
procedures  developed  in  accordance 
with  §  210.10(1)  or  §  220.8(h).  whichever 
is  appropriate. 


Appendix  A     [Amended] 

12.  In  Appendix  A  to  Part  210— 
Alternate  Foods  for  Meals 

a.  under  Enriched  Macaroni  Products 
with  Fortified  Protein,  paragraph  l.(a)  is 
amended  by  removing  the  words  "or 

§  210.10a.  whichever  is  applicable,". 

b.  under  Vegetable  Protein  Products, 
paragraph  1    introductory  text  is 
amended  by  removing  the  words  "or 
§210. 10a,  whichever  is  applicable"; 

c.  under  Vegetable  Protein  Products, 
paragraph  l.(d)  is  amended  bv  removing 
the  words  "or  §210  l!ia   whichever  is 
applicable"; 

d.  under  Vegetable  Protein  Products, 
paragraph  l.(e)  is  amended  by  removing 
the  words  "or  §  210  10a,  whichever  is 
applicable"; 

e  under  Vegetable  Protein  Products, 
paragraph  3.  is  amended  by  removing 
the  words  "or  §  210.10a,  whichever  is 
applicable" 

Appendix  C     [Amended] 

13.  In  Appendix  C  to  Part  210-Child 
Nutrition  Labeling  Program 

a,  paragraph  2.(aj  is  amended  by 
removing  the  words  "or  §  210.10a. 
whichever  is  applicable"; 

h-  paragraph  3.1cK2)  is  amended  Dy 
.-emoving  the  words  "or  §  210.10a, 
whichever  is  applicable"  and  bv 
removing  the  words  "or  t)  220.8a. 
whichever  is  applicable", 

(,   paragraph  6   introductory  text  is 
amended  bv  removing  the  words  "or 
§210  10a,  whichever  is  applicable"  and 
bv  removing  the  words  "or  §  220.8a, 
w  hichever  is  applicable". 

PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1  The  authority  citation  continues  to 

.a'ad  as  follows: 

Authority:  42  U.S.C  1773. 1779.  unless 
otherwise  noted. 


§  220.2    [Amended] 
2.  In  §220.2: 

a.  paragraph  [bl  is  amended  by 
removing  the  words  "or  §  220  8a, 
whichever  is  applicable,";  and 

b,  paragraph  (t)  is  amended  by 
removing  the  words  "or  §  220.8, 
whichever  is  applicable,". 

§  220-7    [Amended] 

J   In  ^  220  :■.  paragraph  (e)(2)  is 
amended  by  removing  the  words  "or 
§  220  8a.  whichever  is  applicable,". 

4.  In  §220.8; 

a  paragraph  (a)(1)  is  amended  by 
removing  the  second  occurrence  of  the 
word  "or"  and  adding  in  its  place  a 

comma  and  bv  adding  the  words  ",  or 
(h)"  after  the  reference  to  "(e)(1)"; 

b.  paragraph  (a)(2)  is  amended  by 
reinoving  the  second  occurrence  of  the 
word  "or"  and  adding  m  its  place  the 
words  "or  (h)"  after  the  reference  to 
"(e)(1)"; 

c.  paragraph  (a)(3)  is  revised; 

d.  paragraph  {a)(4)  is  amended  by 
removing  the  reference  to  "1990"  and 
adding  in  its  place  a  reference  to 
"1995"; 

e.  the  first  sentence  of  paragraph  (a)(5) 
is  revised; 

f.  the  first  sentence  of  paragraph  (a)(6) 
is  amended  bv  remo\  ing  the  word  "or" 
and  adding  m  its  place  a  comma  and  by 
adding  the  words  "or  those  developed 
under  paragraph  (h)"  after  the  reference 
to  "paragraph  (el(l1"  and  the  second 
sentence  of  paragraph  (a)(6)  is  amended 
by  removing  the  third  occurrence  of  the 
word  "or"  and  adding  in  its  place  a 
comn^  and  by  adding  the  words  "or 
those  developed  under  paragraph  (h)" 
after  tiie  reference  to  "fwragraph  (e)(1)"; 

g.  the  table  in  paragraph  (b)(1)  is 
revised; 

h.  the  table  in  paragraph  (b)(2)  is 
revised, 

i.  paragraph  !c!  is  revised; 

j.  the  heading  of  paragraph  (e)(4)  and 
paragraph  (e)(9)  are  amended  by 
removing  the  words  "National  Nutrient 
Database"  and  adding  in  their  place  the 
words  "Child  Nutrition  Database"; 

k.  paragraphs  (e){4)  and  (e)(8)  are 
amended  bv  removing  the  words 
'.National  Nutrient  Database  for  the 
Child  Nutrition  Programs"  wherever 
they  appear  and  bv  adding  the  words 


"Child  Nutrition  Database"  in  their 
place; 

1.  the  heading  of  paragraph  (g)  is 
revised  and  introductory  text  is  added; 

m.  the  introductory  text  of  paragraph 
(g)(1)  is  amended  by  removing  the 
words  "in  the  table  in  paragraph  (g)(2) 
of  this  section"  and  adding  in  their 
place  the  words  "either  in  the  table  in 
paragraph  (g)(2)  or  (g)(3)  of  this  section, 
whichever  is  applicable": 

n.  paragraph  (g)(2)  is  revised; 

0.  paragraphs  (h)  through  (m)  are 
redesignated  as  paragraphs  (i)  through 
(n),  respectively,  and  a  new  paragraph 
(h)  is  added:  and 

p.  in  newly  redesignated  paragraph 
(n),  the  reference  to  "1990"  is  removed 
and  a  reference  to  "1995"  is  added  in 
its  place. 

The  additions  and  revisions  are  as 
follows: 

§220.8     Nutrittor  standarOs  'o'  D^eak'ast 
and  menu  planning  aiie'-natves. 

(a)  Aui/jw^j'i  ^iuwiju,  J:»  i^i  breoKjasts 
for  children  age  2  and  over.  •   •   • 

(3)  The  applicable  recommendations 
of  the  1995  Dietary  Guidelines  for 
Americans  which  are:  eat  a  variety  of 
foods;  hmit  total  fat  to  30  percent  of 
calories:  limit  saturated  fat  to  less  than 
10  percent  of  calories;  choose  a  diet  low 
in  cholesterol;  choose  a  diet  with  plenty 
of  grain  products,  vegetables,  and  fruits; 
choose  a  diet  moderate  in  salt  and 
sodium;  and  choose  a  diet  moderate  in 

sugars. 

*        •        •        •        • 

(5)  School  food  authorities  have 
several  alternatives  for  menu  planning 
in  order  to  meet  the  requirements  of  this 
paragraph  including  the  appropriate 
nutrient  and  calorie  levels:  nutrient 
standard  menu  plarming  as  provided  for 
in  paragraph  (e)  of  this  section;  assisted 
nutrient  standard  menu  planning  as 
provided  for  in  paragraph  (f)  of  this 
section:  traditional  food-based  menu 
planning  as  provided  for  in  paragraph 
(g)(1)  of  this  section;  enhanced  food- 
based  menu  planning  as  provided  for  in 
paragraph  (g)(2)  of  this  section;  or  other 
menu  plarming  approaches  as  provided 
for  in  paragraph  (h)  of  this  section. 


(b)  Nutrient  levels/nutrient  analysis. 
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(1)'    •    • 


MINIMUM  REQUIRMENTS  FOR  NUTRIE^fr  LEVELS  FOR  SCHOOL  BREAKFASTS 
NUTRIENT  ANALYSIS  ALTERNATIVES   (SCHOOL  A'EEK  AVERAGES. 


MINIMUM  REQUIREMENTS 


OPTIONA. 


NUTRIENTS  AND  ENERGY  ALLOWANCES 


PRESCHOOL 


GRADES  K-'2 


GRADES  7-12 


Energy  allowances  (calones) 


388 


554 


518 


Total  fat  (as  a  percentage  of  actual  total  food  energy 


Total  saturated  fat  (as  a  percentage  of  actual  total  food 
energy) 


RDA  for  protein  (g) 


12 


RDA  for  cataum  (mg) 


200 


25" 


300 


RDA  for  Iron  (mg) 


34 


RDA  for  Vitamin  A  (RE) 


113 


197 


225 


RDA  for  Vitamin  C  (mg) 


11 


13 


14 


'  THE  DIETARY  GUIDELINES  RECOMMEND  THAT  AFTER  2  YEARS     -  A3t  "     CHILDREN  SHOULD 

GRADUALLY  ADOPT  A  DIET  THAT,  BY  ABOUT  5  YEARS  OF  AGE,  CONTAINS  NO  MORE  THAN  30  PERCENT 

OF  CALORIES  FROM  FAT  " 

^  NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEEK 

*  LESS  THAN  10  PERCENT  OVER  A  SCHOOL  WEEK 


(2)*    •    * 


OPTIOI^L  NUTRIENT  LEVELS  ^OR  SCHOOL  BREAKFASTS 
NUTRIENT  ANALYSIS  ALTER  NA-^i.'ES    :  SCHOOL  WEEK  AVERAGES. 

NUTRIENTS  AND  ENERGY  ALLOWANCES 

a;,E5  3-6 

AGES  7.10     ;     AGES  11-     '      AGES  14 
13           I  AND  ABOVE 

Energy  allowances  (calones) 

419 

500  '                 588  I                   625 

Total  fat  (as  a  percentage  of  actual  total  food  energy 

•  2 

• 

i 

Total  saturated  fat  (as  a  percentage  of  actual  total  food 
energy) 

14 

3 

1 

RDA  for  protein  (g) 

5.50 

7  00   ■               1  *  25                     12  50 

RDA  for  cataum  (mg) 

200 

200                   300  ,                   300 

RDA  for  iron  (mg) 

2  5                         2  5'                   34  ^                     34 

RDA  for  Vitamin  A  (RE) 

119 

175 

225 

225 

Vitamin  C  (nog) 

11.00  '                 -1  25                 12  50  '                '4  40 

'  THE  DIETARY  GUIDELINES  RECOMMEND  THAT  AFTER  2  YEARS  OF  AGE  "     CHILDREN  SHOULD 

GRADUALLY  ADOPT  A  DIET  THAT.  BY  ABOUT  5  YEARS  OF  AGE    CONTAINS  NO  MORE  THAN  30  PERCENT 

OF  CALORIES  FROM  FAT  ' 

^  NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEEK 

'  LESS  THAN  10  PERCENT  OVER  A  SCHOOL  WEEK 


(c)  Minimum  nutrient  levels  for  school  purposes  of  the  traditional  food-based  minimum  levels,  by  grade  group,  for 

breakfasts/food-based  menu  planning  menu  planning  alternative,  as  provided  calorie  and  nutrient  levels  for  school 

alternatives.  (1 )  Traditional  food-based  for  in  paragraph  (g)(2)  of  this  section,  breakfasts  offered  over  a  school  week: 

menu  planning  alternative.  For  the  the  following  chart  provides  the  \ 
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MINIMUM  REQUIRMENTS  FOR  NUTRIENT  LEVELS  FOR  SCHOOL  BREAKFASTS 
TRADTIONAL  FOOD  -BASED  ALTERNATIVE  (SCHOOL  WEEK  AVERAGES 

NUTRIENTS  AND  ENERGY  ALLOWANCES 

AGE  2      i 

AGES  34  5                 GRADES  K-12 

1 — -i 

1  Energy  allowances  (calones) 

325  i 

.388 

554 

1 — — — 

Total  fat  (as  a  percentage  of  actual  total  food  energy 

2 

(■ — _ 

1  Total  saturated  fat  (as  a  percentage  of  actual  total  food 
energy) 

1 

1 

3 

RDA  for  protein  (g) 

4 

t 

10 

RDA  for  calaum  (mg) 

200 

200 

257 

RDA  for  Iron  (mg) 

2  5 

2  5 

3.0 

RDA  for  Vitamin  A  (RE) 

100 

-3 

197 

RDA  for  Vitamin  C  (mg) 

10  ' 

13 

"  THE  DIETARY  GUIDELINES  RECOMMEND  THAT  AFTER  2  YEARS  OF  AGE  '     ChiLDREN  S^O.. 

GRADUALLY  ADOPT  A  DIET  THAT,  BY  ABOUT  5  YEARS  OF  AGE    CONTAINS  NO  MORE  'hAN  3C 

OF  CALORIES  FROM  FAT  " 

'   NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEEK 

^  LESS  THAN  10  PERCENT  OVER  A  SCHOOL  WEEK 


(2)  Enhanced  food-based  menu 
iilanning  alternative.  For  the  purpose'? 
of  the  enhanced  food-based  nienu 


p;annuii<  alternative  as  provided  for  in       levels,  by  grade  group,  for  calorie  and 
paragraph  1  g)i  1 1  of  this  section,  the  nutrient  levels  for  school  breakfasts 

fc  ■  iovv.ng  t  har'  provide?  the  minimum        offered  over  a  school  week: 


MINIMUM  REQUIREMENTS  FOR  NUTURIENT  LEVELS  FOR  SChOOl  BREAkPAS- 
ENHANCED  FOOD-BASED  ALTERNATIVE  (SCHOOL  WEEK  AVERAGES 


REQUIRED  FOR 


>N  '■ 


NUTRIENTS  AND  ENERGY  ALLOWANCES 


PRESCHOOL 


GRADES  K.i: 


iRADE 


Energy  allowances  (calones) 


388 


554 


618 


Total  fat  (as  a  percentage  of  actual  total  food 
energy 


Total  saturated  fat  (as  a  percentage  of  actual 
total  food  energy) 


RDA  for  protein  (g) 


12 


RDA  for  calaum  (mg) 


20c  , 


300 


RDA  for  iron  (mg) 


RDA  for  Vitamin  A  (RE) 


113 


197 


Vitamin  C  (mg) 


14 


■  THE  DIETARY  GUIDELINES  RECOMMEND  THAT  AFTER  2  YEARS  OF  AGE  '     C^i.DRr  N  ShOULD 

GRADUALLY  ADOPT  A  DIET  THAT.  BY  ABOUT  5  YEARS  OF  AGE   CONTAINS  NC  MOPE  'mAn  3C  pFRCFNT 

OF  CALORIES  FROM  FAT  " 

'  NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEEK 

^   LESS  THAN  10  PERCENT  OVER  A  SCHOOL  V^EK 


(g)  Food-basea  rr.enu  planning 
alternatives  School  food  authorities 
mav  choose  to  plan  menus  using  either 
the  traditional  or  enhanced  food-based 
menu  pianfimtJ  alternatives   Under 


these  alternatives,  specific  food  and  in  paragraphs  (g)(3)  and  (g)(4)  of 

components  shall  be  offered  as  provided  this  section,  as  appropriate, 

in  either  paragraphs  (g)(1)  or  (g)(2)  of  .        .        •        •        • 

this  section  whichever  is  applicable. 


Hf. 


FftifT.i]    Kc<4istpr     \ 
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(2)  Minimum  quantities-food-based         minimum,  schools  using  the  traditional       sMaii  serve  breakfasts  in  the  quantities 
menu  planning  alternatives,  (i)  At  a  food-based  menu  planning  alternative         provided  in  the  following    h ar' 


','  \  \<M    M  REQUIREMENTS  -TRADfTIONAL  FOOD-BASED  MENU  PLANNING  ALTERNATIVE 


MEAL  COMPONENT 


MILK  (Ftuid)  (As  3  -^vf -nqp   -r  -prpal  or  txDtti) 
JUICE/FRUITA/EGET  ABLE:  Fruit  ana      .►;♦   ^-Mf    x 

fUll-*i*f^'^q•'•^   ♦'•lit   |UlC*»   Of    »i^Qf»»ahlp    .k.:     «• 

SELECT  ONE  SERVING  FROM  EACH  OF  THE 
FOLLOWING  COMPONENTS  OR  TWO  FROM     ^r 
COMPONENT. 

GRAINS/BREADS  one  of  the  following  or  an  '»q  ■vaip'- 
comtMnation: 

Whole-grain  or  ennched  bread 

..*     -  gram  or  enrK.**- ;      scuit  roJI   '•   /♦  -     tjtc. 

McA;  wR  MLAT  ALTERNATES: 
Cheese 

Nuts  and/or  s*»<i(1s  '.^s  'i','f»:}  in  prograr^  quidaTe)' 
Yogurt,  plain  Of  flavored.  unswftMe'iej  _>'  sweetenec 


AGES  1-2 


4fl   oz 


Vi  cup 


Vi  -cup  Of  1/0  oz. 

V4oz. 
H 

1  TDsp 

2Tbt. 
Vioz. 


2  o?  Of 


:up 


AGES  3  4  AND  5  GRADES  K— 12 


I   6  fl   oz. 


ViO^ 


'/4  Slice 
V4  serving 
1/3  cup  cv  '- 


V4  0Z. 

W  oz 
Vi 

I 

2  Tbs. 
Soz 

2  oz   Of  '••  cup 


oz 


V?  CUD 


1  slice 

1  serving 

I 

I 

3/4  ojp  Of  1  oz        i 


IOZ. 
IOZ. 
Vi 

2    Tbs. 

4  Tbs. 

10Z. 

4  07   Of  "*i  cup 


No  nrxxe  than  1  ounce  of  nuts  and/01  beejs  ^.ay  oe  served  m  any  one  mesi 
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(11)  .^t  a  minimum,  schools  using  the        quantities  proMded  in  the  luilowirig 
enhanced  food-hased  menu  planning  char* 


.ternative  shail  ser\'e  breakfasts  in  the 


MINIMUM  REQUIREMENTS  -ENHANCED  FOOD  -BASED  MENU  PLANNING  A^teRNA- 


MEAL  COMPONENT 


REQUIRED  FOR 


-~)P 


:)N 


AGES  1-2  !  PRESCHOOL      GRADES  k- 

!  12 


Milk  (Fiuid)  (As  a  beverage,  on  cereal  or  both)      j  4  fl.  02 


JUICE/FRUITA/EGETABLE   Fruit  and/or 
vegetable  or  fulJ- strength  fruit  juice  or 
vegetable  juice 

SELECT  ONE  SERVING  FROM  EACH  OF  THE 
FOLLOWING  COMPONENTS  OR  TWO  FROM 
ONE  COMPONENT 

GRAINS/BREADS  one  of  the  following  or  an 
equivalent  comtMnatton 


%  cup 


'/j  slice 


Whole-gram  or  ennched  bread 

Whole-grain  or  enriched  biscuit,  roll  muffin  etc    j  Vj  serving 

Whole-grain  enrndied  or  fortrfied  cereal  j 

I  y.  cup  or  1  •'3 
oz 


MEAT  OR  MEAT  ALTERNATES 

Meat/poultry-  or  fish 

Cheese 

Egg  (large) 

Peanut  butter  or  other  nut  or  sesed  butters 

Cooked  dry  beans  and  peas 

Nuts  and/or  seeds  (as  listed  in  program 
guidance) " 

Yogurt  plain  or  flavored,  unsweetened  or 
sweetened 


6  fl  oz 


/2    cup 


Vj  oz. 

!6  oz. 

V20Z. 

Vioz. 

% 

Vi 

1  Tbs 

1  Tbs 

2  Tbs. 

2  Tbs 

'/J  oz. 

Vioz. 

2  02    or 

4  cup 

2  or 

'A  slice 
'^  serving 


1  n  cup  Of  '^ 
02 


8fl  02 


Vicup 


1  sitae 
1  serving 


GRADES  7-12 

YfToz' ' 

Vj  Cup 


Site* 


1  sef'v^^g 


'-4  cup  01  '  01       \  cup  Of  *  c? 

f^tus  ar  aOOrtfonai 
serving  o*  one  o'  •'*>e 
G'ain&'Breads  aoove 


1  oz. 
loz. 
Vi 

2  Tbs. 
4  Tbs 

loz. 

4  02    O' 


c^ip 


loz. 
loz. 

Vi 

2  ■*  D$ 
4  TdS- 
IOZ. 

4  CZ     O' 


No  more  than  1  ounce  of  nuts  and/or  seeds  may  be  served  in  any  one  n^ai 


(h)  Other  menu  planning  nlternative'; 

(1)  Modification.  Under  the  traditional 
or  enhanced  food-hased  menu  planmnti 
alternatives,  school  food  authorities 
may,  if  only  one  age  or  grade  is  outsidt- 
the  established  levels,  use  the  levels  lor 
the  majority  of  children  for  both 
portions  and  thr  Kc'  o;T:[;ier:ded  Dietarv 


Allowances  and  breakfast  ene.an 
allowances  State  agencies  ma\  requ.re 
prior  approval  for  adopting  this 
alternative,  may  establish  guideline'-  for 
its  adoption,  or  ma\  permit  its  adoption 
'.N-.thout  prior  approvaL 

(2)  Major  changes  or  new  alternatives: 
use  and  approval.  Subject  to  the 
requirements  of  paragraphs  {h)(3)  of  this 


section,  school  food  authorities  or  State 
agencies  may  modify  one  of  the  menu 
planning  alternatives  established  in 
paragraphs  (e)  through  (g)  of  this  section 
or  may  develop  their  own  menu 
planning  approach.  Any  such  alternate 
menu  planning  approaches  shall  be  in 
writing  for  review  and  monitoring 
purposes,  as  applicable.  No  formal  plan 


t  HH. 


R. 


■•stf 


is  required;  the  written  alternate 
approach  may  be  in  the  form  of 
guidance,  protocol,  or  the  like.  The 
alternate  approach  shall  address  how 
the  provisions  in  paragraph  (h)(3)  shall 
be  met. 

(i)  Any  school  food  authority 
developed  menu  planning  approach 
shall  have  prior  State  agency  review  and 
approval. 

(ii)  Except  as  noted  in  paragraph 
(h)(2)(iii).  any  State  agency-developed 
menu  planning  alternative  shall  have 
prior  FNS  approval. 

(iii)  Any  State  agency  developed 
alternative  is  not  subject  to  FNS  review 
if: 

(A)  Five  or  more  school  food 
authorities  within  the  State  use  the 
approach; 

(B)  The  State  agency  maintains  on- 
going oversight  of  the  operation  and 
evaluation  of  the  alternative  menu 
planning  approach  including  making 
adjustments  to  the  approach's  policies 
and  procedures,  as  necessary,  to  ensure 
compliance  with  the  applicable 
provisions  in  paragraph  (h)(3)  of  this 
section  as  needed;  and 

(C)  The  State  agency  issues  an 
announcement  notifying  the  public 
concerning  the  alternate  menu  planning 
approach  prior  to  the  implementation  of 
the  approach  by  any  school  food 
authority;  such  announcement  shall  be 
issued  in  a  manner  consistent  with  State 
procedures  for  public  notification. 

(3)  Major  changes  or  new  alternatives: 
required  elements.  The  following 
requirements  shall  be  met  by  any 
alternate  menu  planning  approach: 

(i)  Service  of  fluid  millc,  as  provided 
in  paragraph  (h)(1)  of  this  section; 

(li)  Tne  nutrition  standards  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
Section.  Any  alternate  approach  shall 
indicate  the  age/grade  groups  to  be 
served  and  how  such  approach  is 
designed  to  meet  these  requirements  for 
those  age/grade  groups. 

(iii)  The  requirements  for  competitive 
foods  in  §  220.12  and  appendix  B  to  this 
part; 

(iv)  For  alternate  food-based  menu 
planning  approaches,  the  requirements 
for  crediting  food  items  and  products 
provided  for  in  paragraphs  (g)(2)  and  (i) 
of  this  section,  in  the  appendices  to  this 
part,  in  §  210.10(k)(3)  through  (k)(5). 
§  210.10  (m)  and  in  the  instructions  and 
guidance  issued  by  FNS; 

(v)  Identification  of  a  reimbursable 
meal  at  the  point  of  service.  To  the 


extent  possible,  the  procedures 
provided  in  paragraph  (e)(2)(i)  of  this 
section  for  nutrient  standard  or  assisted 
nutrient  standard-type  menu  planning 
approaches  or  in  paragraph  (g)  of  this 
section  for  food-based-type  menu 
planning  approaches  shall  be  followed. 
In  addition,  any  instructions  or 
guidance  issued  by  FNS  that  further 
defines  the  elements  of  a  reimbursable 
meal  shall  be  followed  when  using  the 
existing  regulatory  provisions.  Any 
alternate  approach  that  deviates  from 
the  provisions  in  paragraph  (e)(2)(i)  or 
paragraph  (g)  of  this  section  shall 
indicate  what  constitutes  a  reimbursable 
meal,  including  the  number  and  type  of 
items  (and,  if  applicable,  the  quantities 
for  these  items)  which  comprise  the 
meal,  and  how  a  reimbursable  meal  is 
to  be  identified  at  the  point  of  service. 
Further,  if  the  alternate  approach 
provides  for  offer  versus  serve  as 
allowed  under  paragraph  (e)(2)(ii)  of 
this  section  for  nutrient  standard  or 
assisted  nutrient  standard-type  menu 
planning  approaches  or  in  paragraph 
(gj(3)  of  this  section  for  food-based-type 
menu  planning  approaches,  the 
alternate  approach  shall  follow  those 
provisions  to  the  extent  possible.  Any 
alternate  approach  that  deviates  from 
the  provisions  in  paragraph  (e)(2)(ii)  or 
(g)(3)  of  this  section  shall,  at  a 
minimum,  indicate  what  age/grade 
groups  are  included  in  offer  versus  serve 
and  establish  the  number  and  type  of 
items  (and,  if  applicable,  the  quantities 

for  the  items)  that  constitute  a  ^ — — - 

reimbursable  meal  under  offefversus 
serve.  In  addition,  the  alternate  offer 
versus  serve  procedure^  shall  include  an 
explanation  of  how^uch  procedures 
will  reduce  plate/^aste  and  provide  a 
reasonable  lev^l  of  calories  and 
nutrients  for  the  meal  as  taken: 

(vi)  An  explanation  of  how  the 
alternate  approach  can  be  monitored 
under  the  applicable  provisions  of 
§  210.18  and  §  210.19,  including  a 
description  of  the  records  that  will  be 
maintained  to  document  compliance 
with  the  program's  a^inistrative  and 
nutrition  requirements.  However,  to  the 
extent  that  the  procedures  under 
§  210.19  are  inappropriate  for 
monitoring  the  alternate  approach,  the 
alternate  approach  shall  include  a 
description  of  review  procedures  which 
will  enable  the  State  agency  to  assess 
compliance  with  the  nutrition  standards 


in  paragraphs  (a)(1) '.'.r'ik^ri    ii-i     if  this 
section;  and 

(vii)  The  requirements  Tr  v\t  it,!  U'd 
analysis  and  forapprovtMi  s^uar'  for 
nutrient  standard  menu  ;    i .:    ng  as 
required  by  paragraphs  u  ;;4,  aad  (e)(5) 
of  this  section  unless  a  State  agency 
developed  approach  meets  the  criteria 
in  paragraph  (h)(2)(iii)  of  this  section. 
•         •        *         •         • 

§  220  a.J     'Removed] 

5.  Section  220.8a  is  removed. 

§220  9      [AmendecT 

b.  m  5  ^.iu.y,  paragraph  (a)  is 
amended  by  removing  the  words  "or 
§  220.8a,  whichever  is  applicable,". 

§  220  14     [Amended] 

7.  in  az..:u.l4,  paragraph  (h)  is 
amended  by  removing  the  words  "or 
§220.8a(a)(l).  (b)(2).  and  (b)(3). 

Appendix  A     (Amended] 

"    ;:.    \,,...-:..:ix  A  ■.,  tarl  220 — 

Alternate  Foods  for  Meals,  paragraph 
l.(a)  is  amended  by  removing  the  words 
"or  220  8a.  whichever  is  applicable". 

App>endix  C     [Amended] 

9.  In  Appendix  C  to  Part  220— Child 
Nutrition  (CN)  Labeling  Program: 

a.  paragraph  2. (a)  is  amended  by 
removing  the  words  "or  210.10a, 
whichever  is  applicable"; 

b.  paragraph  3. (c)(2)  is  amended  by 
removing  the  words  "or  210.10a, 

"^whichever  is  applicable  "  and  is  further 
amended  by  removing  the  words  "or 
220.8a,  whichever  is  applicable";  and 

c.  paragraph  6.  is  amended  by 
removing  the  words  'or  210.10a, 
whichever  is  applicable"  and  is  further 
amended  by  removing  the  words  "or 
220.8a,  whichever  is  applicable". 
***** 

Dated:  April  27,  1998. 

Shirlcv  K    \Sritkiris, 

UnHt.  :.; . ,  i  :^. ,  jorFood.  Nutrition  and 
Consumer  Services. 

Editorial  Note:  PR  Doc.  98-11654  was 
originally  published  at  63  PR  24686-24709  in 
the  issue  of  Monday.  May  4,  1998.  Due  to 
numerous  errors,  the  document  is  being 
republished  in  its  entirety.  The  comraent 
dates  have  changed.  Also,  disregard  the 
correction  document  published  at  63  PR 
25569  May  8.  1998. 
I  PR  Doc  98-11654  Filed  5-1-98;  8:45  am] 
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I  he  President 


Presidential  Documents 


Proclamation  7095  of  Ma\    i:    l'H»H 


Peace  Officers  Memorial  Da\    and   Fdiut    Week     IM'm 


B\    the  Prpsident  of  the  I  nstpd  St.itcv  of    \nu-T 


A   Pro(  iamation 

This  week  a  grateful  Nation  pauses  to  honor  the  more  than  half  a  million 
dedicated  law  enforcement  officers  across  our  country  who  put  their  lives 
on  the  line  each  day  to  protect  us.  These  courageous  and  dedicated  men 
and  women  daily  wage  the  timeless  battle  for  right  over  wrong,  peace 
over  conflict,  and  the  rule  of  law  over  anarchy. 

We  ask  a  great  deal  of  our  Federal,  State,  and  local  police  officers.  We 
ask  them  to  stand  between  us  and  the  forces  of  violence  and  chaos.  We 
ask  them  to  protect  our  homes  and  property  and  to  save  our  lives  at  the 
risk  of  their  own.  We  ask  them  to  patrol  our  highways  and  our  borders, 
to  keep  our  children  safe  from  drug  dealers  and  gang  leaders,  and  to  bring 
to  justice  the  murderers,  terrorists,  rapists,  and  other  criminals  who  prey 
on  our  society.  We  lean  heavily  on  this  thin  blue  line,  and  it  never  breaks. 

Last  year,  in  carrying  out  their  awesome  responsibilities,  158  law  enforcement 
officers  lost  their  lives— and  the  lives  of  their  families  and  friends  were 
changed  forever.  After  several  years  of  dficreased  violence  against  our  law 
enforcement  community,  we  face  the  sobering  reality  that  police  officer 
fatalities  rose  27  percent  during  1997. 

As  we  honor  these  heroes— those  who  still  live  and  work  among  us,  and 
those  who  have  made  the  ultimate  sacrifice  for  our  well-being— let  us  reaffirm 
our  efforts  to  end  the  violence  that  has  taken  suf:h  a  heavy  toll  on  our 
Nation's  law  enforcement  community.  Let  us  work  to  ensure  that  America's 
police  officers  have  the  training,  resources,  manpower,  and  community  sup- 
port they  need  to  carry  out  the  crucial  responsibilities  with  which  we 
charge  them.  In  this  way  we  can  best  honor  the  service  and  sacrifice  of 
the  thousands  of  fallen  police  officers  whose  memory  we  honor  and  whose 
devotion  to  duty  has  earned  our  respect  and  lasting  gratitude. 

By  a  joint  resolution  approved  October  1,  1962  (76  Stat.  676).  the  Congress 
has  authorized  and  requested  the  President  to  designate  May  15  of  each 
year  as  "Peace  Officers  Memorial  Day"  and  the  week  in  which  it  falls 
as  "Police  Week."  and,  by  Public  Law  103-322  (36  U.S.C.  175).  has  directed 
that  the  flag  be  flown  at  half-staff  on  Peace  Officers  Memorial  Day. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  15,  1998,  as  Peace  Officers  Memorial 
Day  and  May  10  through  May  16,  1998.  as  Police  Week.  I  call  upon  the 
people  of  the  United  States  to  observe  these  occasions  with  appropriate 
ceremonies,  programs,  and  activities.  I  also  request  the  Governors  of  the 
United  States  and  of  the  Commonwealth  of  Puerto  Rico,  as  well  as  the 
appropriate  officials  of  all  units  of  government,  to  direct  that  the  flag  of 
the  United  States  be  flown  at  half-staff  on  Peace  Officers  Memorial  Day 
on  all  buildings,  grounds,  and  naval  vessels  throughout  he  United  States 
and  all  areas  under  its  jurisdiction  and  control.  I  also  invite  all  Americans 
to  display  the  flag  at  half-staff  from  their  homes  on  that  day. 


.-^.q-. 


'■'..!.-  i'  R.-;st. 


'    \    '         1  f^   ^  K   f 


'  "'Dsidential  1)0011—.—  ' 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


(XrtU/*^AM 'JUMJvfc-ClA^ 


/"■ 
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RtMiNUERS 

The  items  in  this  list  were 

editonaHy  comptleO  as  an  aid 

to  Federal  Register  users 

IrKluston  Of  exclusion  (rom 

this  list  has  no  legal 

$ignittcarH:e 

RULES  GOING  INTO 
EFFECT  MAY  15,  1998 

COMMERCE  DEPA       M^  mT 
National  Oceanic  ana 
Atmoapherlc  Administration 
Fishary  consaoatton  and 
managamant: 

Northeastern  United  States 
hshenes — 
Atlantic  sea  scallop; 
published  3- 1 1  -98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs 
Stratospheric  ozone 
protection — 

Methyl  bromide;  published 
6-15-98 
Pastkxles.  tolerarx:es  m  food. 
animal  feeds,  and  raw 
agricultural  commodities 
Tabufenozide;  published  S- 
15-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 
Forfeiture  proceedings; 
policy  statement; 
correction;  published  5-15- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  application — 
Florlenicol  solution; 
published  5-15-98 
Sponsor  name  and  address 
changes — 

Schering-Plough  Animal 
Health  Corp.;  published 
5-15-98 
Food  for  human  consumption: 
Food  labeling — 
Nutrient  content  claims; 
referral  statement 
reguirement  revoked; 
published  5-15-98 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Range  management: 
Wild  horse  and  burro 
adoptions;  power  of 
attorney  use  disallowed: 
published  4-15-98 
TRANSPORTATION 
DEPARTMENT 
Fadarai  Aviation 
Adminlatratlon 
Airworthiness  directives; 


Avions  • 

poblish«3  4-20-98 
Dassault,  pubttshed  4-30-98 
Eurocopter  France. 

published  4-10-98 
QtBsar-Dirks  Rugzeugbau 

GmbH;  published  2-26-98 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
FIraarma  Buraau 

Violent  Crime  Control  arxl  Law 
Entorcement  Act; 
implamantatioo 

Samtautomatic  assault 
vMapona  arxl  large 
capacity  ammurvtKXi 
feeding  devicas; 
resfnctons.  published  3- 
16-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPAw'Mt  N'^ 

Agricuitu'  t    Marketing 

Service 

Spearmint  oil  produced  in  Far 
West,  comments  due  by  5- 
19-98;  published  4-29-98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspactlon  Service 
Plant-related  quarantine. 
domestic: 

Black  stem  rust;  comments 
due  by  5-22-98;  published 
4-7-98 

AGRICULTURE 
DEPARTMENT 

Grants  and  cooperative 
agreements  to  State  and 
local  govenments.  university, 
hospitals,  and  other  non- 
profit organizations, 
comments  due  by  5-18-98; 
published  2-17-9? 

COMMERCE  DEPAR'Mfc.NT 
National  Oceanic  and 
AtTifspheric  Administration 
h  unservation  and 

management: 
Magnuson-Stevens  Act 
provisions — 
Essential  fish  habitat; 
comments  due  by  5-22- 
98;  published  5-13-98 

West  Coast  States  and 

Western  Paafic 

fisheries — 

Pacific  coast  groundfish; 
comments  due  by  5-22- 
98;  published  4-22-98 
West  Coast  States  and 

W^tern  Paafic 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  5-21- 
98;  published  5-6-98 


COMMOOITr-  FUTURES 
TRADING   COMMISSION 
Cw.;:;:.„-j.;,   n^J":ange  Ac;. 
Tradirig  hours,  approval  of 
cfianges:  comments  due 
by  S- 18-98:  put)lished  5-1- 

DEfENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Civi  defense  costs, 
comments  due  by  5-19- 
98;  published  3-20-98 
MarxJafory  Government 
source  inspectwr, 
oomments  due  by  5-19- 
98.  published  3-20-98 

FNFRGV  DEPARTMENT 
^»ci«riti   Ersergy   Regulatory 
.lommission 
.'»j;^.j.  _iaj  ■•  oiicy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
starxJards.  comments 
due  by  5-22-98. 
published  4-22-98 

FNViRONMEN'TAL 
PROTECTION   AGENCY 
Air  quaWy  implementation 
plans,  approval  arKi 
promulgation,  vanous 
States: 

Anzona;  comments  due  by 
5-18-98;  published  4-1-98 
Missouri;  comments  due  by 
5-22-98;  published  4-22- 
98 
Vermont;  comments  due  by 
5-22-98;  published  4-22- 
98 
Washington;  comments  due 
by  5-21-98;  published  4- 
21-98 
Air  quality  planning  purposes; 
designation  of  areas: 
Nebraska;  comments  due  by 
5-21-98;  published  4-23- 
98 
Dnnlgng  water: 
National  primary  dnnking 
water  regulations — 
Vanances  and 
exemptions;  revisions; 
comments  due  by  5-20- 
98;  published  4-20-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Propazine;  comments  due 
by  5-18-98;  published  3- 
18-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
^.xjinmori  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Broadcast  ownership  and 
other  rules;  biennial 


'eview,  co'^'^ents  due 
by  5-22-96    DuDiishe-a 
3-31-98 

leiecxx^nunications 
services,  universal 
licensing  tyitam; 
davaiopment  and  use: 
COmmeTs  due  by  5-22- 
9P    ouryits-^er  S  m  Qp 

Radio  statio.ns,  :at>ie  oi 
assignments 

A-^a'^^eSS    ,:.'>r'!r^ef"''-  ine  by 

GENERAL  SERVICES 
ADMINISTRATION 

fe<.3f"a.  Aaijiiisition  Regulation 

Civil  dafense  costs, 
comments  due  by  5-19- 
98;  published  3-20-98 

Marxlatory  Government 

source  msoection. 
O0mme'"s   ..Vie  Dy  5-19- 

98    CHjC-hs^ieo   ^-?0-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

i-ooa  lof  numan  consumption: 
Food  labaling— 

Nutrient  content  claims; 
"heafthy"  definition; 
oomments  due  by  5-19- 
98    published  3-18-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Meaicare  integri:,  progra^i 
es'aDtishment.  'isca. 
mter-ned'arv  ana  earner 
furaions.  ana  conflict  of 
interes;  fequiref^ents; 
com"^en',s  due  by  5-19- 
98    DuDhsnea   3  2:>  96 

INTERIOR  DEPARTMENT 
Land  Managen-ient  Bureau 
Range  -lanage^'ien; 
Grazing  aammistration — 
Alaska.  iivestcx;k. 
•  co^f^ients  due  Dy  5-19- 

98.  published  3-20-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
.AiasKa  National  Wiidhfe 
Refuges: 

Kenai  National  Wildlife 
Refuge,  seasonal  closure 
ol  Moose  Range 
Meadows  public  access 
easements,  comments 
due  by  5-18-98.  published 
3-18-98 
Endangered  ana  threafenec 
species 

Gentner's  fntiliary, 
comments  due  by  5-22- 
98;  published  3-23-98 
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Northern  Idaho  ground 
squirrel,  con^nenrs  cue  bv 
5-22-98.  oubiishec  3-23- 
98 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Appalachian  National  Scenic 
Trail.  ME  e-  ai  . 
snowmobile  routes, 
comments  due  by  5-18- 
98.  published  3-19-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Per^anen'  progra'^.  ana 
abandonee  mine  lana 
reclama'ion  plan 
submissions 

Missouri,  comments  due  by 
5  22  98    published  4-22- 
98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
I  — 'ntgralion 
Benefits  applicants  anc 
petitioners  firrgerprmnng 
fees  anc  'eauirements  tor 
conaucttng  criminal 
background  checks  before 
final  naturalization 
ad)udication,  comments 
due  by  5-18  98.  puohshec 
3-17-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acauisition  Regulation 
(FAR) 

Civil  defense  costs, 
comments  due  by  5-i9- 
98:  published  3-20-98 
Mandatory  Govemnen- 
source  inspection 
comments  due  by  5-19- 
98.  published  3-20-98 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions 
Federal  credit  unions  acting 
as  trustees  and 
custodians  of  pension  ana 
retirement  plans, 
comments  due  by  5-20- 
98,  published  3-24-98 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
oocumen'ation 

New  applications  from  aliens 
wnose  D'<o'  applications 


were  refused: 

nonacceptance-tor-six- 
months  policy,  comments 
due  by  5-18-96    pjpiis'^ec 
3  V.98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  ana  marine  oa'aoes 
Parker  Internationa^  vVaterski 
Marathon,  comments  due 
by  5-18-98;  published  4-2- 
98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
A-^vorthiness  directives: 

Airbus,  comr^ents  due  by  5- 

20-98,  published  4-20-98 
Boeing,  comments  due  by 

5-18-98:  published  4-3-98 
British  AerosDace 
comments  due  by  5-21- 
98,  published  4-21-98 
Dassault:  comments  due  by 
5-20-98    published  4-20- 
98 
Dornier,  comments  due  by 
5-21-98,  published  4-21- 
98 
Empresa  B'-asiiei'a  de 
Aeronautica  S  A 
comments  oue  by  6-21- 
98.  pooiishea  ^■2' -98 
Emp'esa  Bras.ieira  oe 
Aeronautica,  S.A, 
comments  due  by  5-21- 
98,  published  4-21-98 
Eurocopter  France, 
comments  due  by  5-19- 
98:  published  3-20-98 
Mauie  Aerospace 
Technology  Corp  ; 
comments  due  by  5-22- 
98,  published  3-24-98 
McDonnell  Douglas, 
comments  due  by  5-i8- 
98:  pubiisnea  4-2-98 
Saab,  comments  due  by  5- 
21-98.  puDlisheo  4-21-98 
Airworthiness  standards 
Transtx)rt  ca'egorv 
airplanes-— 
Cargo  or  baggage 
compartments    tire 
sate'y  stanaarps 
comments  due  by  5  i8- 
98:  published  2-17-98 
Class  E  airspace,  comments 
due  by  5-18-98,  pubiisnea 
3-30-98 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Mo'o'  vehicle  sa'e'y 
s'anaaros 

S'Ce  impact  protection — 
Side  impact  test  dummy 
specificatior«;  lumbar 
spina  insarts-spacers 
and  ribcage  damper 
pistons;  commants  due 
by  5-18-98:  put)lished 
4-2-98 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohoi,  tobacco,  and  other 
excise  taxes: 
Brady  Handgun  Violence 
Prevention  Act; 
implementation — 

National  instant  criminal 
badcground  chack 
system;  firearms  dealer, 
importer,  arxl 
manufacturer 
requiraments;  comments 
due  by  5-20-98: 
published  2-19-98 
Alcohol;  viticuttural  area 
designations: 
Chiles  Valley,  CA; 
comments  due  by  5-19- 
98:  published  3-20-98 
TREASURY  DEPARTMENT 
Customs  Service 
Organizatio"  anc  functions; 
fiekj  organization,  ports  of 
entry,  etc.: 

Fort  Myers.  FL;  comments 
due  by  5-18-98;  published 
3-17-98 
TREASURY  DEPARTMENT 
Fiscal  Service 
Financial  management 
services: 

Debt  Collection  Imrovement 
Act  of  1996— 
Barririg  delinquent  debtors 

from  obtaining  Federal 
•     loans  or  loan  insurance 
or  guarantees: 
comments  due  by  5-22- 
98:  published  4-22-98 

LIST  OF  PUBLIC   LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  in^ich 
have  become  Federal  laws.  It 
may  be  used  in  coniurKtion 
//ith  "PLUS"  (Public  Laws 
update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  fittp:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
put^lished  in  the  Federal 
Registar  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  fonn  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnntir>g 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat>le  on  the  Internet  from 
GPO  Access  at  http:;/ 
vtrww  .access .  gpo  .gov/su— docs/. 
Some  laws  may  not  yet  be 
available 

M.v>.  Res.  lOZP.u  '.OS-ITS 

Expressir>g  the  sense  of  the 
Congress  on  the  occasion  of 
the  50th  anniversary  of  tf^ 
founding  of  the  modem  State 
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